/OL 


994 


JMI 


< 


UMI 


THE  PAPER  AND  INK  USED  IN  THE  ORIGINAL 
PUBLICATION  MAY  AFFECT  Tnfe  QUALITY  OF 
THE  MICROFORM  EDITION. 


v 


6-1-94 
Vol.  59 


No.  104 


Wednesday 
June  1, 1994 


^ 


V 


United  States 
Government 
Printing  Office 

SUPFRIMTE\DEN.T 
OF  OOCUMEMTS 
W.ish.n()!on.  DC  20402 


OFFICIAL  BUSINESS 
Pi.'nallv  (iir  pnvati,'  nS(>    S300 


:*»::*:*****:**.******:#  3- DIG  IT 

ft    FR         UMISE346IJ    DEC       94 

UHI    SERIALS    ACQUISITIONS 

300    N    2EEB    RD 

PO    BOX    1346 

f\HiA   ARBOR  MI    -48106 


481 


SECOND  GLASS  NEWSPAPER 

F'')S|«|.'  .irvl  Fr.cs  P,,i,| 
U  S    Ouv.TtiMi.-Mt  Prifiliiifi  OH^  . 

ilSSI\l0097.63?(> 


R 


1  ■ 


IMI 


6-1-«4 

Vol.  59        No.  104 

Pages  28206-28458 


Wednesday 
June  1,  1994 


Briefing  on  How  To  U*e  the  Federal  Register 

For  infohnation  on  briefinfis  in  Washington,  DC  and 
Qiitiigo,  IL,  see  annouiK^oinent  on  the  inside  covfr  of 
this  issue. 


s  ^     ^       S 


't. 


^  <*  M 

B  S 


J 


u 


Foderal  Register  /  Vol.  59.  No.  104  /  Wednesday.  June  1.  1994 


FEDERAL  REGISTER  Publishet 
(not  published  on  Sahirdays.  Sl  ndays 
the  Office  of  the  Federal  Registe  r, 
Administration.  Washington.  DC 
Act  (49  Stat.  500.  as  amended;  4H 
regulations  of  the  Administrativ 
(1  CFR  Ch.  I).  Distribution  is  mafae 
Documents.  US.  Government  Pint 
20402 


The  Federal  Register  provides  a 
available  to  the  public  regulations 
Federal  agencies.  These  include 
Executive  Orders  and  Federal 
applicability  and  legal  effect, 
by  act  of  Congress  and  other 
interest.  Documents  are  on  file 
of  the  Federal  Register  the  day 
earlier  filing  is  requested  by  the 

The  seal  of  the  National  Archiv 
authenticates  this  issue  of  the 
publication  established  under 
1507  provides  that  the  contents 
judicially  noticed. 


uniform  system  for  making 
s  and  legal  notices  issued  by 
Presidential  proclamations  and 
agjncy  documents  having  general 
do  :uments  required  to  be  published 
Feqeral  agency  documents  of  public 
public  inspection  in  the  Office 
bifore  they  are  published,  unless 
Isuing  agency. 


and  Records  Administration 
Federal  Register  as  the  official  serial 
Federal  Register  Act.  ^4  U.S.C. 
■  the  Federal  Register  sTf^ll  be 


thii 


(ifl 


The  Federal  Register  is  publis 
format.  The  annual  subscription 
edition  is  $444.  or  $490  for  a  co 
•^Register  Index  and  List  of  CFR 
the  microfiche  edition  of  the  F 
Register  Index  and  LSA  is  $403 
available  for  one-half  the  annual 
copies  in  paper  form  is  $6  00  for 
of  pages  as  actually  bouhd;  or  $1 
form.  All  pnpes  include  regular 
Intemation^  customers  please 
check  or  money  order,  made  ] 
Documents,  or  charge  to  your 
MasterCard.  Mail  to:  New  Orders 
P.6.  Box  371954,  Pittsburgh,  PA 


ac  d 


GPD 


There  are  no  restrictions  on  the  rt 
in  the  Federal  Register. 

How  To  Cite  This  Publication:  U 

page  number  Example:  59  PR  1 


SUBSCRIPTIONS  AND  COP  ES 


PL'BUC 
Subscriptions: 

Paper  or  fiche 

Assistance  with  public  subsc  iptioTis 
Single  copies^ck  copies: 

Paper  or  fiche 

Assistance  with  public  single 

FEDER.\L  AGENCIES 

Subscriptions: 
Paper  or  fiche 
Assistance  with  Federal  agen 


For  other  telephone  numbers, 
at  the  end  of  this  issue. 


® 


Printed  oo  recycled 


daily.  Monday  through  Friday. 

.or  on  official  holidays),  by 
National  Archives  and  Records 
20408.  under  the  Federal  Register 
use.  Ch.  15)  and  the 
Committee  of  the  Federal  Register 
only  by  the  Superintendent  of 
ing  Office.  Washington,  DC 


he  i  in  paper  and  24x  microfiche 
jrice  for  the  Federal  Register  paper 
r  ibined  Federal  Register.  Federal 
S(ctions  Affected  (LS.A)  subscription: 
Federal  Register  including  the  Federal 
ix  month  subscriptions  are 
rate.  The  charge  for  individual 
each  issue,  or  $6.00  for  each  group 
50  for  each  issue  in  microfiche 
(  omestic  postage  and  handling, 
c  d  25%  for  foreign  handling.  Remit 
payable  to  the  Superintendent  of 
Deposit  Account,  VISA  or 
Superinterident  of  Documents. 
15250-7954. 


publication  of  material  appearing 
the  volume  number  and  the 


e 


2,145, 


202-783-3238 
512-2303 


copies 
I 


783-3238 

512-2457 


523-5243 

y  subscriptions  52J-5243 


see  the  Reader  ,\ids  section 


FOR: 

WHO: 
WHAT: 


WHY: 


THE  FEDERAL  REGISTER 
WHAT  IT  IS  AND  HOW  TO  USE  IT 

Any  person  who  uses  the  Federal  Register  and  Code  of  Federal 
Regulations. 

The  Office  of  the  Federal  Register. 

Free  public  briefings  (approximately  3  hours)  lo  present: 

1.  The  regulatory  process,  with  a  focus  on  the  Federal  Register 
system  and  the  public's  role  in  the  development  of 
regulations. 

2.  The  relationship  between  the  Federal  Register  and  Code  of 
Federal  Regulations. 

3.  The  important  elements  of  typical  Federal  Register 

documents. 

4.  An  introduction  to  the  finding  aids  of  the  FR/CFR  system. 

To  provide  the  public  with  access  to  information  necessary  to 
research  Federal  agency  regulations  which  directly  affect  them. 
There  will  be  no  discussion  of  specific  agencv  regulations. 


WHEN: 
WHERE: 


RESERVATIONS: 


CHICAGO.  IL 

June  9  at  9:00  am 

Ralph  Metcalfe  Federal  Building 

Conference  Room  328 

77  West  Jackson  Blvd. 

Chicago,  IL 

1-800-366-2998 


WHEN: 
WHERE: 


WASHINGTON,  DC 

June  23  at  9:00  am 
Office  of  the  Federal  Register 
Conference  Room,  800  North  Capitol  Street 
NW..  Washington.  DC  (3  blocks  north  of 
Union  Station  Metro) 
RESERVATIONS:    202-523-4538 


v 


f  aper  containing  100%  post  consumer  waste 


Contents 


Agency  for  Health  Care  Policy  and  Research- -1 

NOTICES  1 

Committees;  e.stablishment.  renewal,  termination,  etc.: 
Clinical  practice  guidelines  development  panel- 
Osteoporosis  prevention,  28405 

Agricuttural  Stabilization  and  Conservation  Service 

RULES 

Farm  marketing  quotas,  acreage  allotments,  and  production 
adjustments: 
Toha(  i:o.  28207-2K214 

Agriculture  Department 

See  Agricultural  Stabilization  and  Conservation  Sen-ice 

See  Animal  and  Plant  Health  Inspection  Service 

See  Federal  Grain  Inspection  Service 

See  Foreign  Agricultural  Service 

Animal  and  Plant  Health  Inspection  Service 

RULES 

Exportation  and  in)portation  of  animals  and  animal 
products: 
Rinderpest  and  foot-and-mouth  and  swine  vesicular 
disea.se;  disease  status  change —    " 
Austria,  28218-28220 
Rinderpest  and  foot-and-mouth  disease;  di.sease  status 
(Jiange — 
Hungary,  28216-28218 
Ruminants  and  horses  imported  from  Qanada; 
importation  of  wild  ruminants  and  wild  suine 
28214-28216  '■ 

NOTICES 

Enviroimiental  statements;  availability,  etc.: 
Genetically  engineered  organisms;  field  test  permits- 
Tomato  plants  et  al.,  28334-28^35 

Centers  for  Disease  Control  and  Prevention 

NOTICES 

Grant  an-d  cooperative  agreement  award,*: 
Notional  Foundation  for  Centers  for  Disease  Control  and 
Prevention,  Inc..  28405-28406 
Grants  and  cooperative  agreements;  availability,  etc.: 
.  Regional  Poison  Control  Center  demonstration  nroiert 
28406-28408 
Skin  cancer  primar\  prevention  education  proipc  ts 
28408-28410 
Meetings: 
Advisory  Committee  to  Director,  28405  "^ 

Children  and  FarniJIss  Administration 

fJOTiCES 

Agency  information  collection  activities  under  0MB 
rrvieiv,  28405 

Coast  Guard 

RULES  J 

Port.s  and  waterways  safety:'  , 

Chesapeake  Bay,  Hampton  Roads.  VA;  traffic  separation 

sch-!nie 
-  Correction,  2H449 

Potomac  River.  Colonial  Beach.  VA;  safety  zone,  28262- 
28264 


III 


Federal  Register 

Vol.  59,  No.  104 
Wednesday.  June  1,  1994 


PROPOSED  RULES 
Drawbridge  operations: 
New  York,  28324-28326 

Commerce  Department 

See  International  Trade  Administration 

See  National  Oceanic  and  Atmospheric  Administration 

Committee  for  the  Implementation  of  Textile  Aareements 

NOTICES  I 

Cotton,  wool,  and  man-made  textiles: 

Dominican  Republic,  28343-28344 
Textile  consultation;  review  of  trade: 

Hong  Kong,  28343 

Consumer  Product  Safety  Commission 

NOTICES 

Meetings;  Sunshine  Act,  28447 

Defense  Department 

See  Navy  Department 

PROPOSED  RULES 
Acquisition  regulations: 
Munitions  and  strategic  list  items  control  and  excess 
property  demilitarization.  28327 

Dhjg  Enforcement  Administration 

NOTICES 

Applications,  hearings,  determinations,  etc.: 
Kazalla,  S<;ot,  D.D  S..  28424-28425 

Education  Department 

NOTICES 

Agency  information  colletnion  activities  under  O.MB 

review,  28344 
Grants  and  cooperative  agreements;  availability,  etc.: 
National  science  scholars  program,  28344-28345 

Employment  and  Training  Administration 

NOTICES 

Adjustment  assistance: 

BP  Exploration  &  Oil.  Inc..  et  ai.,  28425-28426    • 

Carter  Automotive  Co.,  Inc..  28426 

General  Motors  Corp..  28425 

International  Paper  Co.,  28426-28427 

O&K,  Inc..  28427 

Vought  Aircraft  Co.,  28426 

Western  Co.  of  North  America,  28430-28431 
Adjustment  assistance  and  NAFTA  transitionrd  ndiustmenl 
assistance: 

Vygen  Corp.  et  al.,  28428-284  30 
NAFTA  transitional  adjustmeal  assistance: 

Gi^neral  Electric  Co.  et  ol..  28427-28423 

Bnergy  Department 

See  Federal  Energy  Regulatorv  Commi.<;sion 

See  Hearings  and  Appeals  Uf'fice.  Enertv  Dt  partment 

NOTICES  ^ 

Grant  and  cooperative  agreement  awards: 
Nevada  Economic  Development  Commission.  283,".4 
Society  of  Automotive  Engineers.  2835.1-28354 


IV 


Federa 


Register  /  Vol.  59.  No.  104  /  Wednesday,  June  1,  1994 w'  Contents 


an 


Greenhouse  gas  emis.sions 
sequestration;  voluntar 
availability.  28345-283p3 


^g 


ency 

,  animal  feeds,  and  raw 
IphenyD.ethane. 28326-28327 
ion. and  data  transfer  to 


Environmental  Protection 

PROPOSED  RULES 
Pesticides:  tolerances  in  foci 
agrictiltural  commodititis 
l.l-Dichloro-2.2-bis(p-eth 
NOTICES 

Confidential  business  inforrtat 
contractors.  28385-283|6 
Meetings: 

State  FIFRA  Issues  Reseatth  and  Evaluation  Group. 
28386 , 

Federal  Aviation  Administr|tion 

RULES 

Airworthiness^  standards: 
Special  conditions — 
Boeing  model  777  serie 
Class  D  airspace.  28245-282li6 
Class  E  airspace:  correction 


Federal  Communications  Cp 

NOTICES 

Agency  information  collectii 

review,  28386 
Rulemaking  proceedings;  pe 

etc.,  28386 


Federal  Election  Commission 

NOTICES 
Meetings: 
Clearinghouse  Advisory  Pi 


Federal  Emergency 

NOTICES 

Hotel  and  Motel  FireSafetv 
28452-28457 


^eral  Energy  Regulatory  Commission 

PROPOSED  RULES 

Electric  utilities  (Federal  Po\ 

Nuclear  plant  decommissii 
(Black  Lung  restrictior 
NOTICES 
Environmental  statements:  a' 

Boyer.  Paul  S.,  28363 

Northern  States  Power  Co. 
Natural  Gas  Policy  Act: 

Self-implementing  tra-nsacion 
Applications,  hearings,  detfifn 

Colorado  Interstate  Gas  Co 

Equitrans.  Inc..  28383-283$4 

KN  Interstate  Gas  Transmi 

Southern  Natural  Gas  Co.; 

Trunkline  Gas  Co..  28384 

Upper  Peninsula  Power  Co|.  28385 

Washington  Natural  Gas  Cn.,  28384-28385 

Federal  Grain  Inspection  Service 

NOTICES 

Agency  designation  actions 

Iowa.  28335 

North  Dakota  et  al..  28335-|28336 

Ohio  et  al..  28336 


d  reductions,  and  carbon 
reporting  guidelines; 


airplanes.  28234-28245 
6 
28449- 

mmission 

n  activities  under  0MB 

itions  filed;  granted,  denied. 


nel.  28386-28387 
Management  Agency 

\0.\  national  master  list. 


•er  Act): 

ining  trust  fund  guidelines 

s),  28297-28302 

ailability.  etc.:.    ~ 

Wisconsin.  28363 

s,  28363-28383 

i nations,  etc.: 

28383 

t 

sion  Co..  28384 
;orrection.  28449 


Federal  Reserve  System 

NOTICES 

Agency  information  collection  activities  under  0MB 

review,  28387-28388  , 

Meetings;  Sunshine  Act,  28447 

Federal  Trade  Commission 

NOTICES 

Food  advertising;  policy  statement^  28388-28396 

Prohibited  trade  practices: 

Arkla.Inc.  28396 

Detroit  Auto  Dealers  Association.  Inc..  et  al..  28396- 
28397     " 

Financial  Management  Service 

See  Fiscal  Service 

Fiscal  Service  * 

RULES  ■ 

Federal  funds  transfers;  Cash  Management  Improvement 
Act  of  1990  implementation.  28260-28262 

Fish  and  Wildlife  Service 

PROPOSED  RULES 

Endangered  and  threatened  species: 

Findings  on  petitions,  etc..  28328-28330 

Foreign  Agribljltural  Service 

PROPOSED  RULES 

Sugar  import  licensing.  28286 

Health  and  Human  Services  Department  • 

See  Agency  for  Health  Care  Policy  and  Research 

See  Centers  for  Disease  Control  and  Prevention 

See  Children  and  Families  Administration 

See  Health  Care  Financing  Administration 

See  Health  Resources  and  Ser\'ices  Administration 

See  National  Institutes  of  Health 

See  Substance  Abuse  and  Mei^tal  Health  .Services  ' 

Administration    ■  - 

RULES 
Protection  of  human  subjects: 

In  vitro  fertilization  of  human  ova;  research  policy.  28276 
NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Human  services  transportation  research  and  analysis 

project.  28397-28401 
Hurnan  services  transportation  technical  assistance 

project.  28401-28404 

Health  Care  Finahping  Administration 

NOTICES  ^ 

Medicare: 
Physician  fee  schedule  (1994  CY)  and  physician 

performance  standard  rates  of  increase  (1994  FY); 

correction,  28410-28411 

Health  Resources  and  Services  Administration 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Community  and  migrant  health  centers,  28411-28419 

Hearings  and  Appeals  Office,  Energy  Department 

NOTICES 

Cases  filed,  28354-28355 

Decisions  and  orders.  28355-28359 

Special  refund  procedures;  implemtation.  28359-28363 


Federal  Register  /  Vol.  59.  No.  104  /  Wednesday,  June  1.  1994  /  Contents 


Housing  and  Urban  Development  Department 

RULES 

Mortgage  and  loan  insurance  programs: 
Title  insurance  policy:  effect  of  acquisition  of  title  by. 
mortgagee  or  Secretary,  28246-28248 

Interior  Department  , 

See  Fish  and  Wildlife  Service 

See  Land  Management  Bureau 

See  Minerals  Management  Service 

See  National  Park  Ser\ice 

See  Reclamation  Bureau 

See  Surface  Mining  Reclamation  and  Enforcement  Office 

International  Trade  Administration 

NOTICES 

Antidumping  duty  orders  and  findings: 

Intent  to  revoke,  2833R-28337 
Countervailing  duties:  ^ 

Carbon  steel  butt-weld  pipe  fittings  from— 
India.  28337-28340 
Israel.  28340-28342- 
■Export  trade  certificates  of  review.  28342-28343 

X  Interstate  Commerce  Commission 

/       NOTICES 

/       Motor  carriers: 

I  Compen.sated  intercorporate  hauling  operations.  28423 

\  Justice  Department 
\See  Drug  Enforcement  Administration 
NOTICES 

"Brady  Handgun  Violence  Prevention  Act;  implementation:' 
National  instant  criminal  background  check  system 
28423-28424 

Latx)r  Department 

See  Empioy-ment  and  Training  Administration 
See  Pension  and  Welfare  Benefits  AdminLsfration 

>  Land  Management  Bureau 

RULES  ' 

Range  management:  "*"  ^^T 

Wild  free-roaming  horse  and  burro  management- 
Foals  born  after  approval  of  private  maintenance  and 
care  agreement:  exclusion  from  definition,  28275- 
28276 
NOTICES 
Oil  and  gas  lea.ses: 

Nevada.  28420 
Resoune  management  plans,  etc.: 

Stateline  Resource  Area,  NV,  28420-28421 
Withdrawal  and  reservation  of  lands: 
Colorado; -correction,  28421 

Minerals  Management  Sen/ice 

PROPOSED  RULES 

Royalty  management: 
Federal  Gas  Valuation  Negotiated  Rulemaking  Committee: 
meetings,  28304 

National  Institutes  of  Health 

NOTICES 
Meetings: 
National  Institute  on  Deafness  and  Other  Communication 
Disorders,  28411 


National  Oceanic  and  Atmospheric  Administration 

RULES  i 

Fishery  conservation  and  management: 
Bering  Sea  and  Aleutian  Islands  king  and  tanner  crab 

28276-28281 
Pacific  halibut  and  sablefish;  limited  access  managemr-nl 
of  Federal  fisheries  in  and  off  of  Alaska,  28281- 
28285 

Western  Pacific  Region  pelagic;  correction,  28449 
PROPOSED  RULES 

Fishery  conservation  and  management: 

Gulf  of  Mexico  and  South  Atlantic  coastal  migratory 

pelagic  resoun:es,  28330-28333 

Nationaf  Park  Service 

NOTICES 

Environmental  statements;  availability,  etc.: 

Katmai  National  Park  and  Preserve,  AK.  28421 
National  Register  of  Historic  Places: 

Pending  nominations,  28421-28422 

National  Transportatirn  Safety  Board 

NOTICES 

Meetings;  Sunshine  Act.  28447 

Navy  Department 

PROPOSED  RULES 

Privacy  Act;  implementation,  28304-28324 


/ 


Nuclear  Regulatory  Commission 

RULES 

Source  material;  domestic  licensing: 
Uranium  mill  tailings  disposal;  conforming  requirements 

to  Environmental  Protection  Agency  standards 

28220-28231 
NOTICES 

Environmental  sta«ements;  availability,  etc.: 

Washington  Public  Power  Supply  System.  28432-28433 
Meetings;  Sunshine  Act.  28447-28448 
Applications,  hearings,  determinations,  etc  : 
Hinds,  Kelli  J.,  28433-28435 
Indiana  Michigan  Power  Co..  28435 

Pension  and  Welfare  Benefits  Administration 

NOTICES 
Meetings: 
Employee  Welfare  and  Pension  Benefit  Plans  Advisorv 
Council,  28431-28432 

Public  Health  Service 

See  Agency  foi  Health  Care  Poli(  y  and  Researi  h 
See  Centers  for  Di.sease  Control  and  Prevention 
See  Health  Resources  and  Snrvices  Administration      '' 
See  National  Institutes  of  Health 
See  Substance  Abuse  and  Mental  Health  Ser\ices 
Administration 

Reclamation  Bureau 

NOTICES 

Contract  negotiations: 
Umatilla  Project  Irrigation  Districts,  ID;  water  ser\-ice  to 
lands  outside  di.strict  boundaries.  28422 

\ 
Securities  and  Exchange  Commission 

PROPOSED  RULES 
Investment  companies: 
Custody  of  assets  with  futures  commi<;sion  merchants 
.    and  commodity  clearing  organizations.  28286-28297 


VI 


Federal  Register  /  Vol.  59,  No.  104  /  Wednesday,  June  1,  1994  /  Contents 


f 


\ 


proposed  rule  changes: 
nc.  2843&-28438 

Inc..  28438-28440 

ns.  etc  : 


NOTICES 

Self-regulatory  organizations; 

American  Stock  Exchange, 

Chicago  Board  Options  Exchange 
Applications,  hearings,  deteminatio 

Alger  Ftuid  et  al.,  :^440-2q441 

Small  Business  Administration 

RULES 

Small  business  size  standards 

Surety  bond  guaranty  assistbnce  program.  28231-28234 
notices' 
Applications,  hearings,  detentiinations,  etc. 

Fundex  Capital  Corp..  Inc..  28441-28442 

Stratford  Capital  Group.  Inf..  28441 


State  Department 

NOTICES 

Climate  change  action  plan;  L 
implementation;  groundn 


Substance  Abuse  and  Menta 
Administration 

NOTICES 

Grarfts  and  cooperative  agreeiients 
Prevention  of  alcohol  and  o 
risk  vouth  demonstrati 


en 


md  Enforcement  Office 

mine  land  reclamation 


"M 


S.  initiative  on  joint 

les  availability.  28442-28446 

Health  Services 


availability,  etc.: 
her  drug  abuse  among  high 
program.  28419-28420 


Surface  Mining  Reclamation 

RULES 

Permanent  program  and  abandoned 
plan  submissions: 
Colorado.  28248-28260 
PROPOSED  RULES 

Permanent  program  and  aban<^oned  mine  land  reclamation  "^ 
pJan  submissions: 
Alabama,  28302-28404 
NOTICES 

Initial  and  permanent  regulate  ry 
Environmental  impact  state:  nent; 
definition  and  subsidence 
underground  coal  minii  g 


programs: 

valid  existing  rights 
resulting  from 
28422-28423 


Textile  Agreements  Implementation  Committee 

See  Committee  for  the  Imgflementation  of  Te.xtile     .^ 
Agreements 

Transportation  Department 

See  Coast  Guard 

See  Federal  Aviation  Administration 


Treasury  Department 

See  Fiscal  Service 


Veterans  Affairs  Department 

RULES 
'Medical  benefits: 

Homeless  providers  grant  and  per  diem  program.  28264- 
28275 


Separate  Parts  In  This  Issue 

Part  II 

Federal  Emergency  Management  Agency.  28452-2845; 


Reader  Aids 

Additional  information,  including  a  list  of  public  laws, 
telephone  numbers,  and  finding  aids,  appears  in  the  Reader 
Aids  section  at  the  end  of  this  issue. 


Electronic  Bulletin  Board 

Free  Electronic  Bulletin  Board  service  for  Public  Law 
numbers.  Federal  Register  finding  aids,  and  a  list  of 
documents  on  public  inspection  is  available  on  202-275- 
1538  or  275-0920. 


Federal  Register  /  Vol.  59.  No.  104  /  Wednesday,  June  1,  1994  /  Contents 


VII 


CFR  PARTS  AFFECTED  IN  THIS  ISSUE 


A  cumulative  list  of  the  parts  affected  ttils  month  can  be  found  in  ttie 
Reader  Aids  section  at  the  end  of  this  issue. 


7  CFR 

723..^ 28207 

Proposed  Rules: 

1530 -». 28286 

9  CFR 

92.., 28214 

94  (2  documents) 28216 

28218 

10  CFR 

40 28220. 

13  CFR 

121 28231 

14  CFR 

25 ^8234 

71  (2  documents) 28245 

28449 

17  CFR 
Proposed  Rules: 

270 28286 

18  CFR 
Proposed  Rules: 

35 28297 

24  CFR 

207 28246 

213 28246 

220 28246 

221 28246 

232 28246 

241 28246 

242 28246 

244 28246 

30  CFR 

906 28248 

Proposed  Rules: 

901 ; 28302 

Ch.  II 28304 

31  CFR 

205 28260 

32  CFR 
Proposed  Rules: 

701 28304 

33  CFR 

165  (2  documents) 28262 

28263 
167 28499 

Proposed  Rules: 

117 28324 

38  CFR 

17 28264 

40  CFR 

Proposed  Rules: 

180 28326 

43  CFR 

4700 28275 

45  CFR 

46 28276 

48  CFR 
Proposed  Rules: 

245 28327 

252 28327 

50  CFR 

671 28276 

676 ,.., 28281 

685 ; 28499 

Proposed  Rules: 

17  (2  documents).. 28328 

28329 


642 28330 


^ 


n 


Rules  and  Regulations 


DEPARTMErrr  OF  AGRICULTURE 

Agricultural  Stabilization  and 
Conservation  Service 

7  CFR  Part  723 

RiN  0560-AD56 

Tobacco  Marketing  Quotas,  Acreage 
AliotTients,  and  Production 
Adjustment 

AGENCY:  Agricultural  Stabilization  and 
Conservation  Service,  USDA. 
ACTION:  Final  rule. 


SUMMARY:  With  revisions,  this  final  mle 
adopts  the  proposed  rule  published  in 
the  Federal  Register  on  January  11, 
T994  (59  FR  1493).  The  proposed  rule 
set  out  regulations  for  implementing  for 
tobacco  the  domestic  content 
assessment  provisions  added,  as  section 
320C,  to  the  Agricultural  Adjustment 
Act  of  1938  {1938  Act)  by  section  1106 
of  the  Omnibus  Budget  Reconciliation 
Act  of  1993  (the  1993  Act).  Those 
provisions  generally  require  a  "domestic 
manufacturer  of  cigarettes"  (as  defined 
in  the  1938  Act)  to  pay  certain 
adi^pBnnl  assessments  and  make 
certlfip  tobacco  purchases  if,  for  any 
(x)lendar  year  beginning  with  the  1994 
calend.ir  v^ar,  domestic  tobacco 
constitut-js  less  than  7.5  percent  of  the 
total  tobacco  u.sed  by  the  manufacturer 
to  produce  cigarettes  in  the  United 
States.  This  final  rule  sets  out 
requirements  for  recordkeeping, 
penalties,  appeals,  and  other  matters 
nece.ssary  to  the  enforcement  and 
administration  of  section  320C. 
EFFECTIVE  DATE:  January  1,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  D.  Thompson,  Agricultural 
Program  Specialist,  Tobacco  and 
Peanuts  Division,  Agricultural 
Stabilization  and  Conser\'ation  Service, 
United  States  Department  of  Agriculture 
(USDA).  P.  O.  Box  2415.  Washington, 


Thts  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulatior«,  which  is  published  under 
50  titles  pursuant  to  44  U  SO.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DC  20013-2415,  telephone  202-720- 

4281. 

r 

SUPPLEMENTARY  INFORMATION: 
Executive  Order  12886 

This  rule  is  issued  in  conformance 
with  Executive  Order  12866,  This  final 
rule  has  been  determined  to  be 
economically  significant.^Therefore,  a 
_    final  regulatory  impact  analysis  has 
been  conducted.  A  copy  of  the  Final 
Regulatory  Impact  Statement  may  be 
obtained  from  Dr.  Robert  Miller, 
Director,  Tobacco  and  Peanut  Analysis 
■    Division,  Agricultural  Stabilization  and 
Con.servation  Service,  USDA,  P.  O.  Box 
2415,  Washington,  DC  20013-2415, 
telephone:  202-720-8839. 

The  domestic  marketing  assessnaent 
(DMA)  provisions  of  the  1993  Act  are 
expected  to  increase  the  usage  of 
dome.stic  tobacco  by  222  million  pounds 
for  marketing  year  (MY)  1994.  Even  if 
•.igarette  production  declines  to  the 
extent  forecast  in  the  Final  Regulatory 
Impact  Analysis,  by  the  sixth  year  with 
DMA  provisions,  extra  domestic  tobacco 
required  to  avoid  any  additional 
assessments  by  cigarette  manufacturers 
will  still  be  115  million  pounds.  The 
increase  in  the  use  of  domestic  tobacco 
is  expected  to  draw  down'current  loan 
stocks  of  buriey  and  flue-cured  tobacco 
by  159  million  pounds  in  MY  1994. 
Consequently,  the  Commodity  Credit 
Corporation's  loan  outlays  for  tobacco 
for  the  1994  MY  are  estimated  to  be 
about  $,}20  million  less.  These  adions- 
.should,  in  subsequent  years,  reduce  the 
amount  of  the  No-Net-Cost  tobacco 
program  assessments  paid  by  producers 
and  purchasers  of  domestic  buriey  and 
flue-cured  tobacco.  Additionally,  with 
the  DMA  in  pla(.e,  about  8.000  farms 
may  rema^ri  in  operation  o\pr ♦he  next 
six  years  that  would  otheru  i^.t-  go  out  of 
business. 

Since  tht;  co.st  of  domestic  tobacco  is 
higher  than  that  of  imported  tobacco, 
manufacturers  may  shift  some  cigarette 
production  to  foreign  based  operations. 
The  Final  Regulatory  Impact  Analvsis 
indicates  that  at  a  maximum, 
approximately  10:300  jobs  could  be  lost 
if  manufacturers  shift  cigarette    ' 
production  to  foreign  based  operations 
and  there  is  a  reduc.tion  in  US. 
unmanufactured  exports.  However,  the 
largest  domestic  manufacturer  of 
cigarettes  has  testified  before  a  House  of 
Representatives  Subcommitf(>e  that  it 
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will  not  shift  any  cigarette  produrlion 
overseas  as  a  result  of  the  DMA. 

The  impact  statement  indicated  little 
effect  on  the  consumer  prices  for 
cigarettes  be»:ause  tobacco  accounts  for 
only  about  3  percent  of  the  rptail  «ost  of 
cigarettes. 

This  regulatory  action  is  not  e\pf(.ted 
to  have  an  adverse  effect  on  the 
environment,  public  health  or  s-ifety.  or 
State,  local,  or  tribal  govemhients  or 
communities.  This  regulatory  action  is 
not  expected  to  be  inconsistent  nor 
interfere  with  any  action  taken  or 
planned  by  another  Federal  agencT/. 
Other  than  as  indicated  in  the  summary 
of  the  regulatory  impact  statement,  this 
action  would  not  alter  the  budgetary 
impact  of  entillen)enfs,  grants,  user  fet>s, 
loan  programs  or  the  rights  and 
obligations  of  the  re«;ipients  thereof. 
This  rule  would  be  consistent  w  ith  the 
President's  priorities  and  principle?  set 
forth  in  Executive  Order  12866.      / 

Regulatory  Flexibility  Act 

It  has  lx)en  determined  that  the 
Regulatory  Flexibility  Aii  is  not 
applicable  to  this  final  rule  sinr  e  the 
Agricultiu-al  Stabilization  and 
Conservation  Sen-ice  is  not  required  hy 
5  U.S.C.  553  or  any  other  provision  of 
law  to  publish  a  notice  of  proposed  ' 
rulemaking  with  respect  to  the  suhjci  t 
matter  of  this  rule. 

Federal  Assistance  Program 

The  title  and  number  of  the  F«-dc'ral 
Assistance  Program,  as  found  in  the 
Catalog  of  Federal  Domestic  Assistam  c, 
to  which  this  rule  applies  are: 
Commoditv  Loans  and  Purr  bases— 
10  051. 

Environmental  Evaluation 

It  has  iHien  dc;termin»'d  by  an 
environment.il  evaluation  that  this 
action  will  have  no  signifi(^int  impact 
on  the  quality  of  the  human 
environiiient.  Therefore,  neither  an 
environmental  assessment  nor  an 
environniiMiIal  impact  stiitcmcnt  is 
needed. 

Executive  Order  12372 

This  activity  is  not  subject  lo  tin- 
provisions  of  Executive  Order  12372    ■ 
which  requires  intergoverni;ien'al 
consu>lalion  with  State  and  lotal 
officials.  .See  the  notir "'related  to  7  OK 
part  3015,  subpart  V,  published  at  4H  i  K 
29115  (June  24,  1083). 


■N 
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4  Kxeculive  Order  12778 

Thi.s  final  rule  has  btsen 
accordance  wjtii  Execufiv 
Tlie  provisions  of  this  fina 
retroactive  to  January-  1. 
preempt  State  laws  to  the 
such  laws  are  inconsistent 
provisions  of  this  ruie  Bt; 
aclion  is  brought  re>.;;irdinf. 
determinations  nifKi>^  und 
provisions  of  7  CFK  part  T. 
administrative  Appeal  prr.\ 
forth  at  7  CFR  purl  780  \\\\\ 
exisausted. 


•eviewed  in 
Order 1277H 
rule  are 
and 
( xtent  that 
with  the 
any  legal 
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Paperwork  Reduction  Act 

This  final  rule  iic.poses  ii 
r«co.-dkw;ping  and  inforn';; 
toilintioii  requirfuiints  on 
manufacturers  of  f.igart'ltL's 
in  the;  IsrtB  Act}  aui  relatt-( 
industry  Inisinessos.  The  <  f 
justification  for.  thf  repo.rt; 
ivcordkei'piiig  icquirfMneni 
siihinittod  to  the  Otiice  of 
and  Budget  (OMBj.  as  .ui  a* 
OMB  No  05f»0-005H.  in  ac 
with  tht!  requireriitnts  of  th 
Reduction  Act  of  19H0,  as  ; 
Department  is  si!ek.ing  Exp* 
Clenraniu^v  OMD  within 
date  of  thetiuhlicutioii  of  tl 
These  n^quiremeuts  will  be 
until  .su(.h  clearance  is  obta 
person  shall  be  penaiizetl 
adversely  affected  for  a  failt 
( oniply  with  any  recordkt-e 
requin«^nf;nts  in  thi.s  rule  as 
records  thit  would  have  bt 
to  be  generated  prior  to  the 
of  the  final  rule  implemeiiti 
program  provided  for  in  tlii 
However,  all  persons  shall  I 
to  maintain  and  submit  on  i 
records  generated  prior  to  ti 
publication  of  the  final  niie 
relevant  to  the  provisions  o! 
and  shoi!  be  retjuired.  to  the 
po.ssible.  for  all  usesof  toba( 
to  this  n!e.  Those  comment 
were  received  in  respoiise  t 
propo.sed  rule  which  addre 
recordkeeping  and  reporting 
n'qiiirenu'Pts  are  addressed 
dist.ussion  which  follows.  T 
burden  is  estimated  to  avera 
aimually  per  respoii.>;e.  inch 
for  reviewif'g  in.«tru(.tions.  s 
existing  data  sources,  mid  i.i 
arui  revrowing  the  iiiformalii 
collection.  Additional  conin 
regarding  the  recordkeeping 
reporting  requirements  cont. 
final  rule,  and  sugg«'stcd  alti 
may  also  W  .sent  to  OMB.  P; 
Reduction  Project  ((jMU  No 
()iJ=;8).  VVashingtwi.  DC  2030 
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USDA.  Clearance  Officer.  OIRM,  AG 
Box  7630.  Washington.  DC  20250. 

Background 

Section  .'iZOC  applies  only  to 
"domestic  nonufacturers  of  cigarettes"' 
which  are  defined  in  Section  301  of  the 
1938  Act  as  including  any  manufacturer 
that  produces  at  lea.st  1  pert.ent  of  the 
cigarettes  produced  and  sold  in  the 
United  States.  Under  Section  320C. 
effective  with  calendar  year  1994,  such 
a  manufacturer  mu.st  pay  an  a.s.ses.sment 
and  make  certain  compensatory  tobacco 
purchases  unless  domestic  tobafco 
equals  or  exceeds  75  percent  of  the  total 
tobacco  used  by  the  manufacturer  to 
produce  cigarettes  in  the  United  States 
for  the  calendar  year.  The  .Se<.retarv  of 
Agriculture  can  reduce  the  percentage 
in  some  circumstances.  Penalties  and 
other  Charges  can  apply  for  failing  to 
pay  the  a.ssessments  or  make  the 
compensatory  purchases.  Domestic 
tobacco,  under  the  proposed  rule,  was 
defined  to  be  tobacco  produced  in  the 
United  States  and  "United  Slates"  was 
defined  for  all  geographical  purposes 
under  the  rule  to  include  the  fifty  States, 
the  territories  and  possessions  of  the 
United  States.  Puerto  Rico,  and  the 
Di.strict  of  Columbia.  ScH:tion  J 106  of  the 
1993  Act,  which  added  Se<;ti(.n  320C  to 
the  1938  Act,  also  provided  for  curtain 
n.sse.ssments  on  imported  toh.T.co.  Those 
assessments,  which  are  different  from 
tho.se  added  in  Section  320C.  were 
implemented  in  an  interim  rule 
publi.shed  on  Deceml)er  23.  1993  (.')H  FR 
68017).  and  a  final  rule  published  on 
March  9.  1994  (.19  FR  109>9i. 

(Comments 

A.  Coinijwntem 

Twenty-three  comments  were 
received  in  response  to  the  rule 
proposed  to  implement  section  32()C;. 
Six  comments  were  from  major  cig;iret!e 
manufacturers,  six  were  from  tobacco 
State  farm  organizations,  one  fro(n  a 
national  farm  organization,  one  from  a 
tobacco  producer  loan  association,  one 
from  a  tob.ji co  export  organization,  twi) 
from  businesses  related  to  the  tobacco' 
industry,  one  from  a  member  of 
Congress,  one  from  an  international 
governmental  lommission.  one  from  a 
national  health  organization,  and  three 
frofu  individuals. 

R.  Discussion 

(1 )  deneral  Comments.  One (omnient 
ohje<ted  to  the  u.se  of  the  term 

cliiinestic  content  re()uiremeiit  '  in  the 
rule  since  the  75  percent  standard,  even 
apart  from  the  abdity  of  the  Secretary  lo 
reduce  the  })ercentage  in  certain 
instances,  is  not  an  ab.solute 


requirement.  Rather  the  target,  if  met, 
ser\'es  as  an  alternative  to  certain 
additional  assessments  and  purchases. 
Two  comments  suggested  that  section 
320C  violates  understandings  under  tlie 
General  Agreement  on  Tariffs  and  Trade 
(GATT).  Onetomment  sought  an 
exemption  from  coverage  for 
manufacturers  of  cigarettes  whose 
output  of  cigarettes  is  sufficiently  low 
that  the  manufacturer  is  not  subject 
under  other  programs  to  certain 
labelling  requirements.  Foir<:omments 
suggested  delaying  implementation  of 
the  rule  until  any  GATT  challenges 
we.-e  re.sobed  or  delaying 
imjilementation  until  January  1996  in 
order  to  allow  for  uninhibited  use  of 
current  inventories  of  tobacco. 

Fhe  u.se  of  "dome.stic  content  ' 

rwiuirement  ■  in  this  context  uin  be 
uusieading.  The  rule  has  been  modified 

accordingly.  G.^TT  objet.tions  to  tj^e .^^.^ 

Conga'ssionally-m.tndated  75  percent 
provision  go  beyond  tlie  ;;<  upe  of  this  / 

ruietnaki.'.g.'Also.  given  that  section  ^ 

320C:  was  c^nacted  in  August  of  19M3, 
and  the  lack  of  any  provision  in  section 
32i)C  for  delay,  there  is  no  autiioritv  or 
warrant  Ur  delaying  the  iir.plenieiiiation 
of  thp  rule.  II  needed,  suipius  quantities 
of  fureigr,  tobacco  could,  presumably,  be 
re-sold. 

(2)  Regulalo.^y  Impat.t  Analysis.  Nine 
comments  objected  to  matters  contained 
in  the  regulator)  impact  analysis  and 
have  been  considered  in  the  final 
impact  stnte.iient.  To  the  extent  those 
comments  addressed  particular 
provisions  of  the  rule  they  are  addressed 
in  this  discussion  as  well. 

(3)  Covered  Tobacco  and  Cigarettes. 
Some  have  questioned  whether  two 
groups  of  tobacco,  in  particdar.  should 
be  counted  as  being  foreign  or  imported 
tobacco  for  the  use  calculations;  namely: 
(IJ  Turkish  and  Oriental  tobaccos  and 
(2)  stems,  reconstituted  tobacco  and 
other  unmanufactured  tolwcco  lor 
which  no  duly  is  collected  by  the 
United  States  Customs  Service.  Five 
comments  favored,  and  two  opposed.  , 
treating  the  tuo  groups  as  (,oi.!.r:t|ile         " 
toba(:c:o.  Three  cuniments  arg.'cii  that 
limiting  coverage  to  cigarettes  produci^d 
in  the  United  States  was  a  "loophole" 
which  could  be  avoided  by  suhjed 
manufacturers  by  relocating.  Two 
comments  suggested  that  cigarettes 
made  in  the  United  States  and  then 
exported  should  be  excluded  from 
coverage  on  the  ground  thr.t  such 
coverage  would  be  detrimental  to 
domestic  manufacturing  ojjerations. 

Two  comments  favored  ti.e  rule's 
provisions  on  coverage  of  cigarettes  as 
they  stood  in  the  proposed  rule.  There 
are  six  manufacturers  who.  at  the 
present  time,  appear  to  qualify  as 
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"domestic  manufacturers  of  cigarettes" 
(as  defined  in  the  1938  Act).  The  six 
manufacturers  suggested  that  the  rule 
needed  clarification  on  when  tobacco 
would  be  considered  used  to  produce 
cigarettes.  They  suggested  that  such  use 
should  be  deemed  to  occur  when  the 
tobacco  is  removed  from  inventory  for 
immediate  manufacture  into  cigarettes. 
Three  comments  specified  that  fhey 
favored  not  counting  reclaimed  tobacco 
against  the  use  calculations.  In  addition, 
manufacturers  suggested  that  they 
should  be  able  to  rely  on  third  party 
certifications  regarding  whether  tobacco 
is  foreign  or  domestic. 

The  treatment  of  all  of  that  which  is 
commonly  considered  to  be  "tobacco" 
as  countable  tobacco  use  is  a  matter  of 
slatutory  construction.  Upon  review  of 
the  comments  it  continues  to  appear 
inappropriate,  for  rea.sons  set  out  with 
the  proposed  rule,  to  exclude  any  such 
tobacco  from  such  consideration  despite 
some  definitional  issues  that  arise  in 
connection  with  the  1938  Act.  Thus,  the 
final  rule  continues  to  treat  Oriental  and 
Turkish  tobacco  and  tobacco  in  ar\y 
form  (including  tobacco  for  which  ho 
duty  is  due)  as  "•tobacco"  for  purposes 
of  the  rule.  Countable  tobacco  would 
include,  though  not  necessarily  be 
limited  to.  all  tobacco  which  is  within 
the  scope  of  Chapter  2401  of 
Harmonized  Tariff  Schedule  (»TS)  and 
certain  classes  within  Chapter  2403  of 
the  HTS.  Likewise,  the  limitation  of 
coverage  in  the  rule  to  dgarettes 
produced  in  the  United  States  by  subject 
manufacturers  is  a  matter  of  statutory 
construction  and  it  continues  to  appear, 
for  the  reasons  set  out  with  the 
proposed  rule,  that  this  limitation  is 
proper.  With  respect  to  weight 
calculations,  it  has  been  determined,  as 
suggested  in  the  comments,  that  tobacco 
be  considered  to  have  been  used  to 
produce  cigarettes  at  the  point  at  which 
it  is  removed  from  inventory  for 
immediate  manufacture  into  cigarettes. 
The  commenters  have  indicated  that 
manufacturers  keep  current  records  on 
that  basis  and  adoption  of  that  standard 
should  be  administratively  workable 
with  the  least  interference  with 
commerce.  Manufacturers  willcontinue 
to  have  the  burden  of  demonstrating 
compliance  with  the  rule.  Also,  the  final 
rule  reflects  agreement  that  reclaimed 
tobacco  should  not  be  counted  when  re- 
used by  the  same  manufacturer.  With 
respect  to  certifications  for  category  of 
origin  (foreign  or  domestic),  the  final 
rule  allows  such  reliance  by  providing 
that  certain  purchases  of  tobacco  whose 
identity  might  otherwise  be  unknown 
may  be  considered  domestic  tobacco  if 
an  appropriate  certification  is  obtained 


from  the  party  who  transfers  the  tobacco 
to  the  manufacturer.  The  rule  sets  out 
requirements  for  the  certification,  which 
include  acknowledgement  that  false 
certifications  can  lead  to  criminal  or 
civil  penalties  or  sanctions.  The  rule 
allows  the  Director  of  the  Tobacco  Aid 
Peanuts  Division  of  the  Agricultural 
Stabilization  and  Conservation  Service 
(hereafter  "Director")  to  prescribe  the 
form  of  the  certification  to  be  used.  If 
the  Director  has  not  prescribed  such  a 
form,  then  the  manufacturer  will  bo 
required  to  ensure  that  a  form  of  the 
manufacturer's  own  design  is  u.sed. 
maintained,  and  meets  the  specific 
requirements  of  the  regulation. 

(4)  Domestic  Assessment  Rate, 
Required  Purchases  and  Appeals.  Under 
section  320C,  those  manufacturers  who 
do  not  meet  the  critical  use  percentage 
mu.st  pay  an  assessment,  over  and  above 
other  assessments  that  may  apply  under 
the  lfl38  Act  and  other  legislation,  equal 
to  the  difference,  by  a  formula  set  out 
in  the  statute,  between  the  market  prices 
of  certain  domestic  tobaccos  and  the 
market  price  of  imported  tobacco.  Four 
comments  suggested  tnat  the  domestic 
and  foreign  price  comparison  should  be 
on  the  same  weight  basis  ("green"  or 
"dry")  and  it  was^also  suggested  that 
cigar  tobacco  shifiuld  bfe  excluded  fi-om 
the  cxjlculation^f  the  imported  tobacco 
market  price,  f  wo  comments  suggested 
the  DM^  .shpGId  not  be  considered  due 
until  all  administrative  appeals  by  the 
manufacturer  are  completed.  The  statute 
further  provides  that  a  manufacturer 
who  fails  to  make  the  critical  use 
percentage  must,  to  the  full  extent  of  the 
-shortfall,  purchase  an  equal  amount  of 
tobacco  ft-om  the  inventories  of  the 
producer  owned  cooperative  marketing 
associations  for  bur  ley  and  flue-cured 
tobacco.  Two  comments  suggested  that 
the  rule's  30  calendar  day  period  for 
such  compensatory  purchases  was  too 
short  and  should  be  90  days.  Also,  two 
comments  suggested  that  the  time  for 
administrative  appeals  should  not  be 
the  15  calendar  days  provided  for  in  the 
proposed  rule  but  30  calendar  days 
instead.  Another  suggested  that  a 
clarification  was  needed  in  the  rule  to 
ensure  that  all  adverse  determinations 
under  the  rule  were  administratively 
appealable. 

Domestic  tobacco  is  normally 
marketed  on  a  "green"  (unprocessed) 
weight  basis  but  imported  tobacco 
normally  is  purchased  on  a  "dry" 
(processed)  weight  basis.  In  order  fo 
provide  for  a  more  accurate  comparison 
of  the  market  prices  for  use  in 
calculating  the  DMA  rate,  the  rule 
specifies  that,  as  determined 
appropriate,  the  Director  may  use  "dry" 
weight  figures  for  both  domestic  and 


imported  prices  and  may  exclude  cigar 
and  other  non-cigarette  tobacco  as  the 
Director  deems  appropriate  and 
practicable.  The  due  date  for  the 
assessment  has  not  been  adjusted  in  the 
rule.  To  do  so  would  provide  an 
incentive  for  unnecessary  appeals,  and 
would  dilute  the  intended  effect  of  the 
assessment.  However,  the  Director  will 
have  the  discretion  to  extend  the  time 
for  actual  payment,  subject  to  such 
conditions  as  the  Director  considers  to 
be  appropriate.  Such  extension  will  not 
toll  the  accrual  of  interest.  The  DinK.tor 
may  also  for  cause  extend  the  time  for 
submitting  an  appeal:  the  15  calendar 
day  period  should  be  enough  time  to 
express  interest  in  an  appeal  and 
request  an  extension.  The  15  calendar 
day  period  comports  with  the  nonnal 
time  for  administrative  appeals 
provided  for  in  the  generic  appeal 
regulations  found  at  7p-R  part  780.  IhH 
provisions  of  the  rule  h^.  however.    ' 
been  clarified,  consistent  with  original 
intent,  to  specify  that  a  manufacturer 
may  appeal  any  adverse  determination 
made  under  the  rule  with  respect  to  that 
manufacturer.  Also,  fo  reflect 
commercial  exigencies,  the  time  for 
making  compensatory  purchased  has 
been  changed  in  the  rule  from  30 
calendar  days  to  60  calendar  days;  the 
Director  may  grant  further  extensions 
for  cause. 

(5)  Re<x)rdkeeping  and  Reporting 
Requirements.  The  six  domestic 
manufacturers  complained  that  the 
recordkeeping  provisions  of  the  mie  did 
not  comport  with  their  current 
procedures,  were  excessive,  and  would 
require  costly  adjustments  in  their 
operations,  particularly  the  proposal  for 
batch-by-batch  and  lot-by-Iot 
recordkeeping  for  tobacco  removed  from 
inventory  for  manufacture  into 
cigarettes.  Consistent  with  their  other 
comments,  the  manufacturers  suggested 
that  recordkeeping  for  such  tobacco  u.ses 
be  directed  at  total  removals  from 
inventory  immediately  before  > 

manufacture.  The  manufacturers 
indicated  that  all  manufacturers,  for  that 
stage  of  the  manufacturing  process, 
maintain  records  by  weight  and  category 
(domestic  or  foreign).  These 
commenters  also  objected  to  the 
proposal  requiring  reporting  of  the 
manufacturer's  total  tobacco  Inventory 
and  reporting  of  non^garette  tobacco' 
u.se;  further,  some  suggested  that 
USDA's Form  TB-26.  Tobacco Stotk 
Report,  be  used 'instead  of  report? 
created  specifically  fur  compliance  with 
the  rule.  The  proposed  rule  provided  for 
recordkeeping  for  a  minimum  of  three 
years  and  four  comments  criticized  a 
statement  .in  the  rule  placing  the  risk  ou 
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the  record  keeper  for  any  des  ruction  of 
records  after  the  minimum  pi  sriod. 
Anothep comment  specifically 
supported  having  a  provisior  in  the 
final  rule  mandating  that  subnitted 
records  and  reports -be  kept  c  jnfidential 
by  the  agency.  Further,  as  to  i  ludits.  the 
statute  allows  for  assessing  tl  e  audit 
costs  against  the  manufacturer.  One 
comment  suggested  that  the  c  osts 
should,  instead,  be  paid  out  c  f  domestic 
assessments. 

To  comport  with  other  cha  iges  in  the 
rule,  the  recordkeeping  requi  e'hients  are 
modified  in  the  final  rule  to  f  )cus,  as  far 
as  end  use  is  concerned,  on  tl  le  point  at 
which  tobacco  is  removed  frc  m 
inventory  for  immediate  man  ifacture 
into  cigarettes.  Other  modific  itions  have 
been  made,  including  removal  of  the 
need  to  keep  records  based  or  i  country 
of  origin.  Also,  with  the  modi  fications. 
the  manufacturer's  records  fo  •  tobacco 
used  for  the  actual  manufacti  re  of 
cigarettes  will  not  have  to  be  <ep\.  batch- 
by-batch  or  lot-by-lot.  Howev  ;r.  lot-by- 
lot  accounting  will  still  be  ret  uired  for 
accounting  for  tobacco  taken  nto 
inventory.  The  rule  continues  to  require 
recordkeeping  and  reports  for  total 
inventory  and  for  manufactur  ng  uses 
for  purposes  other  than  cigare  ttes  as 
such  information  will  be  neec  ed  as  a 
check  on  reports  of  the  tobacc  o  used  to 
manufacture  cigarettes.  Use  o  Form 
TB-26  will  not  be  allowed  in  lieu  of 
reports  specifically  created  for 
compliance  with  the  rule  as  that  form  is 
intended  to  serve  other  purposes  and 
may  not  contain  all  the  inforn  lation 
and/or  explicit  or  implied  cer  ifications 
of  compliance  needed.  Howe\  er. 
manufacturers  are  free  to  use  vhatever 
data  source  they  wish  in  prep  iring 
reports  relating  to  compliance  with  the 
rule,  including  data  containet  on  Form 
TB-26.  with  the  understandin  ?  that  the 
resubmission  of  any  data  wou  d  carry 
with  it  a  reaffirmation  of  its  a(  curacy. 

The  three-year  provision  foi 
mandatory  recordkeeping  is  U  ss  than 
may  be  the  applicable  statute  )f 
limitations.  Accordingly,  it  is  lot 
possible  or  appropriate  to  imr  lunize 
parties  subject  to  the  rule  fron  the 
effects  of  an  imprudent  recorc 
destruction.  That  risk  can  be  a  voided  by 
more  e,\tended  recordkeeping  as 
circumstances  dictate.  Regard  ng 
confidentiality,  it  is  the  agenc  's  int  At 
to  maintain  the  confidentialitj  of  all 
records  to  the  extent  permitte(  by  law. 
Section  320C(b){2)(d)  of  the  1«  38  Act 
adopts  the  confidentiality  pro  isions  of 
Section  320B  of  the  same  Act.  However, 
as  confidentiality  matters  go  t<i  internal 
agency  matters,  rather  thin  rej  ulation  of 
private  entities  or  individuals  it  has 
been  determined  that  the  final  rule 
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should  hot  contain  confidentiality 
provisions.  Finally,  as  to  audits, 
manufacturers  will  remain  potentially 
liable  for  the  cost  of  the  audit  since  such 
liability  is  statutory.  Moreover,  relieving 
manufacturers  of  that  liability  would 
not  only  raise  the  potential  cost  of 
administering  the  program  but  could 
also  discourage  efficient  recordkeeping 
which  leads  to  easily-verified 
information. 

In  addition  to  the  modifications 
indicated  above,  provisions  have  been 
included  in  the  rule  to  take  into  account 
absences  of  records  for  events  occurring 
prior  to  the  publication  of  the  final  rule. 

(6)  Reduction  in  the  Domestic  Content 
Percentage.  Section  320C(f)  provides 
that  if  the  Secretary,  in  consultation 
with  producer  owned  cooperative 
marketing  associations,  determines  that 
because  of  drought  or  other  conditions 
beyond  the  control  of  producers,  the 
quantity  of  domestic  hurley  or  flue- 
cured  tobacco  that  is  harvested  and 
suitable  for  marketing  is  substantially 
less  than  the  expected  yield  for  the  crop, 
and  that  pool  inventories  for  the  kind  of 
tobacco  involved  have  been  depleted, 
then,  effective  for  the  calendar  year 
following  the  year  in  which  the  crop 
loss  occurs,  the  Secretary  of  Agriculture 
may  reduce  the  critical  domestic 
content  percentage  below  75  percent. 
The  proposed  rule  specified  that  such 
reductions  would  be  made  only  if  the 
inventories  of  domestic  burley  or  flue- 
cured  tobacco  fell  below  25  percent  of 
the  "reserve  stock  level"  for  the 
respective  tobacco.  The  manner  in 
which  the  "reserve  stock  level"  is 
calculated  is  by  a  formula  set  out  in 
section  301  of  the  1938  Act. 

Three  comments  suggested  that  the 
reduction  of  the  domestic  content  level 
be  allowed  in  either  of  the  two  years 
following- the  disaster  because  the 
inventory  effect  on  an  individual 
manufacturer  might  not  be  felt  for  two 
years.  Another  comment  suggested  that 
reasons  other  than  crop  loss  should 
trigger  the  reduction  and  that  a 
reduction  should  be  considered  without 
adherence  to  a  rigid  requirement  that        f 
domestic  inventpries  of  burley  or  flue- 
cured  tobacco  be  down  to  25  percent  of 
the  "reserve  stock  level."  Another 
comment  suggested  that  major  cigarette 
manufacturers  be  consulted  with  respect 
to  percentage  reduction  issues. 

By  statute,  reductions  in  the  domestic 
content  nonassessment  percentage  is 
limited  to  the  year  following  the  year  of 
the  crop  loss.  Further,  the  necessity  of 
such  a  crop  loss  is  also  statutory. 
However,  in  order  to  provide  greater 
flexibility  in  responding  to  market 
circumstances,  the  reference  to  25 
percent  of  the  reser\e  stock  level  has 


been  dropped  from  the  rule  so  as  to 
allow.the  Director  to  exercise  greater 
judgment  in  determining  whether  to 
reduce  the  percentage  where  the 
statutory  preconditions  for  a  reduction 
exist.  Formal  consultation  with 
manufacturers  regarding  reductions  is 
not  provided  for  in  the  statute  and  goes 
to  internal  agency  decision  making; 
hc'.vever,  where  there  is  a  potential  for 
a  reduction,  major  manufacturers  and 
other  interested  members  of  the  public 
will  be  free  to  make  their  views  known 
to  the  producer  owned  cooperative 
marketing  associations  and  to  USDA  in 
the  normal  manner. 

List  of  Subjects  in  7  CFR  Part  723 

Acreage  allotments.  Assessments. 
Marketing  quotas.  Penalties,  Reporting 
and  recordkeeping  requirements. 
Tobacco. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  723  is  amended  as 
follows: 

PART  723— TOBACCO 

1.  The  authority  citation  for  7  CFR 
part  723  is  revised  to  read  as  follows: 

Authority:  7  U.S.C.  1301.  1311-1314. 
1314-1,  i314b.  1314t)-l.  1314b-2.  1314c. 
1314d.  13l4e.  1314f.  13141.  1315,  1316.  1362, 
1363.  1372-75.  1421.  1445-1,  and  1445-2. 

2.  Part  723  is  amended  by  adding 
subpart  E  to  read  as  follows: 

Subpart  E— Domestically  Produced 
Cigarettes 

Sec. 

723.501  Definitions. 

723.502  Domestic  tobacco  content 
nonassessment  percentage. 

723.503  Domestic  content  marketing 
assessment. 

723.504  Required  purchases  from  tobacco 
loan  stocks. 

723.505  Reduction  of  domestic  content 
nonassessment  percentage. 

723.506  Required  records  and  reports; 
burden  of  proof. 

723.507  False  reports;  failure  to  file  reports; 
examinations  of  records;  and  records  for 
events  occurring  prior  to  the  publication 
of  the  final  rule. 

723.508  Reconsideration  and  appeal'. 

Subpart  E— Domestically  Produced 
Cigarettes 

§723.501     Definitions. 

In  addition  to  the  definitions  set  forth 
at  §  723.104.  the  definitions  set  forth  in 
this  section  shall  be  applicable  for 
purposes  of  administering  the 
provisions  of  this  subpart. 

ASCS.  The  USDAs  Agricultural 
Stabilization  and  Conservation  Service. 

CCC.  The  Commodity  Credit 
Corporation,  an  instrumentality  of  the 
USDA. 


Covered  cigarettes.  Cigarettes 
produced  in  the  United  States. 

Director.  Except'with  respect  to 
references  to  the  National  Appeals 
Division  of  ASCS,  the  Director  of  the 
Tobacco  and  Peanuts  Division,  or  the 
successor  to  the  Director. 

Domestic  assessment  use  shortage. 
For  any  domestic  manufacturer,  the 
domestic  assessment  use  shortage  shall 
be,  as  determined  by  the  Director,  the 
amount,  converted  to  pounds,  by  which, 
for  the  relevant  calendar  year,  domestic 
tobacco  use  for  covered  cigarettes 
produced  by  the  manufacturer  was  less 
than  the  amount  which,  as  a  percentage 
of  total  tobacco  use  for  these  cigarettest 
would  have  equaled  the  domestic 
content  nonassessment  percentage. 
Domestic  content  nonassessment 
percentage.  The  domestic  content 
nonasse.ssment  percentage  shall  be  75 
percent  unless  otherwise  specified  in 
this  subpart. 

Domestic  manufacturer.  A  domestic 
manufacturer  of  cigarettes. 

Domestic  manufacturer  of  cigarettes. 
A  person  who,  as  determined  by  the 
Director,  produces  and  sells  more  than 
1  pe.'ccnt  of  the  cigarettes  produced  and 
sold  in  the  United  States. 

Domestic  tobacco.  Any  quantity  of 
harvested  tobacco  which  has  been 
cultivated,  grown,  and  produced  in  the 
United  States. 

Foreign  tobacco.  Tobacco  that  is  not 
domestic  tobacco. 

Imported  tobacco.  Any  tobacco, 
including  (but  not  limited  to)  Oriental 
and  Turkish  tobaccos,  that  is  not 
domestic  tobacco  and  has  been  entered 
into  the  commerce  of  the  United  States. 
Anv  tobacco  that  cannot,  as  determined 
by  the  Director,  be  verified  as  to  its 
being  domestic  tobacco  shall  be 
presumed  to  be  imported  tobacco. 

NASS.  The  National  Agricultural 
Statistics  Service.'USDA. 

Origin  category.  The  categorization  of 
tobacco  as  either  domestic  or  foreign 
tobncco. 

Price  support  inventory.  The 
inventory  of  tobacco  which  has  been 
pledged  as  collateral  for  a  price  support 
loan  made  by  CCC  through  a  producer 
owned  cooperative  .marketing 
association,  y 

Producer  owned  cooperative 
marketing  associations.  Those 
assoi:iytions  which  by  law  act  as  agents 
for  producers  for  price  support  loans  for 
tobacco.  Those  associations  for  hurlev 
and  Hue-cured  tobacco  are  the  Burley 
Toba(  CO  Growers  Cooperative 
A&sot:i;jtion,  the  Burley  Stabilization 
Coipu.'iiiion.  and  the  Flue-Cured 
Tohar.co  Cooperative  Stabilization 
("orporjf  ion,  or  their  successors. 


Tobacco.  Any  commodity  or 
substance  that  is  commonly  considered 
to  be  tobacco  in  tlla^  trade. 

United  States.  Tljfe  50  States  of  the 
United  States,  thet)istrict  of  Columbia, 
Puerto  Rico,  or  any  Territory  or 
Possession  of  the  United  States.    * 

Unmanufactured  tobacco.  Any 
tobacco  in  any  form  that  is  not 
processed  and  packaged  as  a  ready 
consumer  tobacco  product,  including, 
but  not  limited  to,  tobacco  in  the  form 
of  leaf  tobacco,  strips,  stems,  scrap,  and 
reconstituted,  homogenized,  and 
blended  tobacco  or  products  (other  than 
consumer-ready  products). 

USDA.  The  U.S.  Department  of 
Agriculture. 

4» 
§  723.502    Domestic  tobacco  content 
nonassessment  percentage. 

(a)  General  requirement':.  (!){;)  For 
cigarette  production  for  each  calendar 
year  beginning  with  calendar  year  1994. 
the  Director  shall  determine  for  each 
domestic  manufacturer  the  percentage 
that  domestic  tobacco  constitutes  of  the 
total  tobacco  used  by  that  manufacturer 
to  produce  cigarettes  in  the  United 
States,  if  such  percentage  use  of 
domestic  tobacco  does  not  eqi|pl  or 
exceed  the  domestic  content 
nonassessment  percentage  for  that 
calendar  year,  the  manufaciurer  shall  be 
deemed  to  have  a  domestic  assessment 
u.se  shortage  and  shall  pay  an 
assessment  in  the  amount  specified  in 
§  723.503  and  shall  make  compensatory 
tobacco  purchases  in  the  amount 
specified  in  §  723.504. 

(ii)  For  any  calendar  year,  the 
domestic  content  nonassessment 
percentage  shall  be  75  percent  unless  for 
that  calendar  year  the  percentage  is 
reduced  under  §  723.505.  in  which  case 
the  domestic  content  nonassessment 
percentage  shall  be  such  reduced 
percentage. 

(iii)  Any  assessment  or  purchase 
requirement  which  shall  fellow  in  the 
event  of  a  domestic  as.sessmenf  use 
shortage  shall  be  in  addition  to  any 
other  assessment  orvhligalion  that  may 
be  due  or  impo.sed. 

(2)  Any  tobacco  that  has  been 
rf'constitufed,  or  otherwise  prof:es.sed  to 
the  exti-nt  that  it  has  lost  its  re.'^pcctive 
identify  as  either  domestic  tobacco  or 
i.ii ported  lobnc.r.o,  shall  be  considered  to 
be  foreii^n  tobacco  when  niaking 
determinations  under  this  subpart. 

(3)  Any  tobacco  otherwi.se  subject  to 
paragraph  (a)(2)  of  this  si;ction  which  is 
purchased  by  the  manufif.iurer  froin  a 
brukfir  or  processor  may  nonetheless  be 
f:onsidered  to  be  domestic  tobacco.by 
the  Dir«ic1or  if  a  valid  certifioition 
meeting  the  requirements  of  this  section 


and  satistbt;tory  to  the  Diref:tor  is  signed 
by  the  transferring  party. 

(4)  In  order  to  be  credited  under 
paragraph  (a)(3)  of  this  section,  a 
certificnition  must  conform  to  all 
requirements  imposed  by  the  Director 
which  may  include  use  of  a  presrjihed  V^ 
form.  ^"^ 

(5)  If  the  Director  has  not  prescribed 
a  form  for  use  for  such  certifications,  it 
shall  be  the  responsibility  of  the 
domestic  manufacturer  to  ensure  that  a 
proper  certification  has  been  obfaineil 
on  a  form  devised  by  such 
manufacturer.  In  order  to  be  valid  for 
purposes  of  this  section,  the 
certification  so  devised  must:  . 

(i)  Specify  the  total  amount  of  lobacx.u 
being  transferred  to  the  domestic 
manufacturer  by  the  certifying  party  and 
the  amount  of  such  tobacco  which  is 
domestic  tobacco; 

(ii)Certify,  except  as  provided  in    . 
paragraph  (a)(6)  of  this  section,  that 
such  domestic  tobacco  was  purchased 
directly  from  a  domestic  producer  (at 
auction,  diret:tly  or  from  the  price 
support  inveritory  of  the  applicable 
association)  at  market  rates  for  doniestic 
tobacco,  and  that  the  certifying  party 
can  demonstrate  the  actual 
disbursement  of  the  purchase  price. 

(iii)  Certify  that  the  certifying  party     • 
has  no  reason  to  believe  that  the  tobacco 
certified  as  domestic  tobacco  is  foreign 
tobacco; 

(iv)  Refer  to  this  subpart  and  se<;tion 
320C  of  the  Agricultural  Adjustment  A«i 
of  1938  and  state  the  purposes  for  which 
the  certification  is  requested  and  made; 
(v)  State  that  the  certification  involves 
material  information  which  may  or  will 
berelied  upon  by  the  United  States 
government  for  purposes  of  enforcemei.t 
of  the  provisions  of  this  subpart; 

(viilStafe  that  false  or  inaccurate 
inform&lion  may  lead  fo  civil  or 
criminal  penalties  or  sanctions  under 
the  provisions  of  18  U.S.C.  1001  or  other 
provisions  of  law. 

(6)(i)  If  any  .such  certifying  party  has 
not  purchased  .the  tobacco  from  a 
domestic  producer  or  the  price  support 
inventory  of  the  applicable  a.ssoci5tion. 
the  certifying  party  jhall  be  required  in 
lieu  of  the  requirements  of  paragraph 
(n)(."))(ii)  of  this  section  to  attach  a 
certification  from  the  party  from  whom 
the  certifying  party  obtnined  the 
tobacco.  Such  sub  certifir^ition  shall 
conform  to  the  provisions  of  par.igrapli 
(a)(5)(i)  throu]L,h  (a)(5)(vi)  of  this  siHtiun 
Additional  sub-certifi(.ations  shall  be 
required  as  needed  to  t/uce  the  toh.'M  7 1»  . 
back  to  tlie  domestic  producer.  ' 

(ii)  In  the  event  that  such 
certifications  as  are  otherwise  required 
in  order  to  trt^at  tobacco  as  don'pstic  ' 
tobacco  cannot  be  re^isonably  obtained. 
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the  Director  may  relieve  the 
manufacturer  from  such 
based  on  such  representati 
origin  category  of  the  toba 
Director  finds  sufficient  to 
purpo.ses  of  this  subpart. 

(7)  The  domestic  manufac : 
be  required  to  maintain  all 
may  be  needed  to  establish 
tobacco  taken  into  inventor) 
any  certifications  regarding 

(8)  Any  tobacco  having  1 
identity  with  respect  to  its 
category  during  the  manufa 
process  but  which  in  the 
of  business  is  recaptured  an 
the  same  manufacturer  to  m 
cigarettes  in  the  United  States 
tobacco  in  any  cigarettes 
manufacturer  of  the  cigarette  s 
reused  by  the  same  manufac 
manufacture  new  cigarettes 
United  States  shall  not  be 
toward  the  domestic  content 
calculations  made  under  thi 
The  domestic  manufacturer 
maintain  such  records  that 
quantity  of  tobacco  so  rec 
reused  in  the  manufacturing 
cigarettes  for  the  calendar 
However,  any  tobacco  reusec 
manufacturer  different  than 
manufacturer  shall  be  coun 
the  domestic  use  calculation 
manufacturers. 

(b)  Y'earend reports 
made  by  manufacturers.  (1) 
to  any  other  reports  required 
subpart,  beginning  with  the 
calendar  year,  a  domestic  m^ 
of  cigarettes  shall  report  to 
for  each  calendar  year,  the 
information: 

(i)  The  total  quantity  of 
by  the  manufacturer  to 
cigarettes  in  the  United  State; 
such  calendar  year. 

(ii)  The  total  quantity  of  in 
tobacco  used  by  the  manufac 
production  of  cigarettes  in 
States  during  such  calendar^ 

(iii)  The  total  quantity  of  a 
tobacco  used  by  the  manufac 
production  of  cigarettes  in 
States  during  such  calendar 

(iv)  The  total  quantity  of 
reused  in  the  production  of  c 
during  such  calendar  year 
reclaimed  from  the  manufact 
process  or  froiji  returned  ci 
.  is  exempt  from  counting 
total  final  domestic  use  ca 
the  manufacturer  under  para; 
of  this  section. 

(v)  The  total  number  of  ind 
cigarettes  produced  during 
calendar  year. 

(2)  For  purposes  of  the  in 
•  required  to  be  reported  by  pa 
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domestic  (b)(l){i)  through  (b)(l)(iii)  of  this 

irements         section,  the  quantities  reported  shall  be 
;  of  the  based  on  the  packed,  tedried  weight  of 

as  the  the  tobacco  when  it  is  removed  from 

e  the  inventory  for  immediate  entry  into  the 

manufacturing  process  for  making 
cigarettes.  The  weights  required  for 
paragraph  (b)(l)(iv)  of  this  section  shall 
be  the  actual  weight  of  the  reclaimed 
tobacco. 

(c)  Where  and  when  to  report.  The 
reports  required  by  this  subpart  shall, 
unless  otherwise  specified  in  this 
subpart,  be  mailed  or  othenvise 
delivered  in  hard  copy  to  the  Director. 
Tobacco  and  Peanuts  Division. 
Agricultural  Stabilization  and 
Conservation  Service,  USDA.  P.  O.  Box 
2415,  Washington.  DC  20013-2415  by 
February  15  of  the  year  after  the 
calendar  year  to  which  the  report 
applies.  The  Director  may  specify  the 
form  in  which  any  report  required  by 
this  subpart  shall  be  made  and  may 
make  other  requests  for  information  as 
may  be  necessary  to  effectively  enforce 
the  provisions  of  this  subpart. 

(d)  Failure  to  report.  A  manufacturer 
who  fails  to  report  the  quantities  of 
domestic  and  imported  tobacco  used  for 
manufacturing  cigarettes  shall  be 
presumed  to  have  used  only  imported 
tobacco  in  such  cigarettes.  In  addition, 
with  respect  to  any  recordkeeping  or 
reporting  requirement  imposed  by  this 
subpart,  the  failure  to  file  any  report 
timely  or  to  supply  any  required 
information  shall  permit  the  Director  to 
determine  that  the  information  not 
timely  filed  or  supplied  is  adverse  to  the 
party  responsible  for  the  submission 
and  to  make  determinations  under  this 
subpart  accordingly  by  any  method 

tobacco  used       determined  reasonable  by  the  Director. 
If  the  correct  and  verifiable  information 
;  during  is  later  submitted,  the  Director  may,  in 

lieu  of  drawing  such  conclusions,  assess 
the  costs  incurred  as  a  result  of  the 
failure  to  sypply  the  information  in  a^ 
timely  manner. 

§  723.503    Domestic  content  marketing 
assessment. 

(a)  General.  Effective  beginning  with 
jtear.  the  1994  calendar  year,  each  domestic 

to)acco  manufacturer  of  cigarettes  with  a 

garettes         domestic  assessment  tobacco  use 
was  shortage  for  a  calendar  year  shall  pay  to 

CCC  a  non-refundable  domestic 
marketing  a.ssessment  under  this  section 
in  an  amount  which  equals  the  product 
calculated  by  multiplying  the  amount  in 
pounds  of  the  shortage  by  the 
assessment  rate  per  pound  calculated 
vidual  under  paragraph  (b)  of  this  section, 

siich  (b)  Assessment  rate.  The  domestic 

marketing  assessment  rate  for  purposes 
fo  -mation  of  this  section  shall  be  determined 

agraphs         separately  for  each  calendar  year.  The 


requii  ed  to  be 

addition 
bv  this 
994 

ufacturer 
Director, 
owing 


n 


tie 


ported 
urer  in  the 
United 


ear. 
)mestic 
urer  in  the 
United 


and 
toward  the 

ion  for 
raph  (a)(8) 


garettes  i 


ilcu  at 


assessment  rate  shall  be  the  difference 
per  pound  between: 

(1)  One-half  the  sum  of  the  average 
prices  per  pound  received  by  domestic 
producers  of  hurley  tobacco  and  flue- 
cured  tobacco,  respectively,  for  their 
respective  marketing  years  preceding 
the  calendar  year  of  the  domestic 
assessment  use  shortage,  and, 

(2)  The  average  price  per  pound  of 
unmanufactured  imported  cigarette 
tobacco  for  the  calendar  year  preceding 
the  year  of  the  shortage. 

(c)  Data  used  to  calculate  market 
prices.  The  Director  may  use  data 
published  by  NASS  for  purposes  of 
making  market  price  determinations 
under  this  section  and  may  use  a 
weighted  average  price  of 
unmanufactured  cigarette  tobacco 
which  was  imported  during  the 
previous  calendar  year,  as  calculated 
from  Bureau  of  Census  data,  for  such 
calendar  year.  The  Director  may  make 
adjustments  in  the  average  prices  or 
weights  used  to  determine  the  domestic 
marketing  assessment  rate  as 
determined  appropriate  by  the  Director 
to  ensure  that  the  average  prices  used 
for  both  domestic  and  imported  tobacco 
are  on  an  equivalent  basis  to  the  extent 
practical.  Such  adjustments,  if  any,  shall 
be  based  on  historical  conversion  yields 
common  to  the  tobacco  trade  and  may 
include  the  e.xclusion  of  cigar  tobacco 
from  the  calculation  of  the  average 
import  price  or  the  exclusion  of  other 
non-cigarette  tobacco  from  such 
calculation. 

(d)  Time  for  paying  assessment.  The 
domestic  manufacturer  shall  pay  the 
domestic  marketing  assessment 
provided  for  in  this  section  within  30 
calendar  days  after  demand  for 
payment.  However,  i-f  the  manufacturer 
timely  requests  reconsideration  or 
timely  appeals  the  determination,  the 
time  for  payment  of  the  amount  in 
dispute  may  be  extended  by  the  Director 
to  a  date  no  later  than  30  calendar  days' 
after  the  final  determination  is  rendered. 
Such  extensions  shall  be  subject  to  such, 
conditions  as  the  Director  may  impo.se 
and  shall  be  subject  to  a  continued 
accrual  of  interest,  unless  otherwise 
specified  by  the  Director.  The  rate  for 
such  interest  shall  be  the  rate  charged 
on  any  obligation  owing  to  CCC  at  the 
time  of  the  assessment,  as  determined 
by  the  Director. 

(e)  Failure  to  timely  pay  assessment. 
If  a  domestic  manufacturer  fails  in  a 
timely  manner  to  pay  any  assessment 
under  this  section,  f<i-  b  manufacturer 
shall  be  subject  to  a  }.;  jn j  It    iii  an   ' 
amount  equal  to  tv\  ici    he  amount  of  the 
initial  assessn^.^n*  in  ;■  idit^on  to  any 
interest  that  has  accrued  on  such 
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obligations  and  in  addition  to  any  other 
charges  or  obligations  that  may  apply. 

(0  Interest.  All  sums  due  toCCC 
under  this  subpart  shall  accnie  interest 
at  a  rate  of  interest  which  the  Director 
determines  is  currently  being  assessed 
for  any  other  obligations  due  CCC.  Such 
charges  shall  be  in  addition  to  any  other 
charges  due. 

§  723.504    Required  purctiases  from 
tot>acco  loan  stocks. 

(a)  General.  In  addition  to  paying  a 
domestic  marketing  assessment,  each 
domestic  manufacturer  of  cigarettes  who 
for  any  calendar  year  beginning  with  the 
1994  calendar  year  has  a  domestic 
assessment  use  shortage  shall  purcha.se 

a  quantity  of  burley  and  flue-cured 
tobacco  from  the  loan  stocks  of  the 
producer  owned  cooperative  marketing 
as.sociations  for  burley  and  flue-cured 
tobacco  in  the  amounts  prescribed  in 
this  section. 

(b)  Purchase  quantity.  The  amount  of 
tobacco  that  must  be  purchased  shall  be 
an  amount  equal  to  the  amount,  in 
pounds,  of  the  manufacturer's  domestic 
assessment  use  shortage.  The  total 
amount  of  required  purchases  shall  be 
divided  equally  between  burley  and 
flue-cured  tobacco.  If  it  is  determined 
that  the  required  amount  of  purchases 
by  all  manufacturers  would  reduce  the 
inventories  of  burley  or  flue-cured 
tobacco  below  the  reserve  stock  level, 
the  Director  may  reduce  the  required 
purchase  quantity  on  a  proportional 
basis.  Required  purchases  under  this 
section  shall  not  be  considered  as 
purchases  for  purposes  of  meeting  the 
manufacturer's  purchase  intentions 
under  section  320B  of  the  1938  Act. 

(c)  Purchase  price.  In  order  to  receive 
credit  for  a  purchase  to  satisfy  a 
purchase  required  by  this  section,  the 
purchase  price  must  not  be  le.ss  than  the 
published  offer  list  price  of  the 
applicable  producer  owned  cooperative 
marketing  as.sociation  which  shall  be  a 
price  available  to  all  qualified  buyers. 
Credit  for  required  purchases  shall  not 
be  allowed  if  discounts,  rebates,  or  other 
.special  incentives  have  been  offered  and 
received  in  connection  with  purchases 
bf-tobacco  loan  stocks  from  a.ssociation 
inventories. 

(d)  Failure  to  purchase  required 
amount.  Each  manufacturer  shall  have 
60  calendar  days  from  date  of 
notification  of  the  required  purchase 
amount  to  complete  the  purchases  ^ 
required  under  this  section.  The 
producer  owned  cooperative  marketing 
as.sociations  shall  report  to  the  Director 
the  quantities  of  required  purchases  that 
have  been  made.  A  manufacturer  who 
fails  to  purchase,  within  the  allotted 
time,  the  required  quantity  of  buriey  or 


flue-cured  tobacco  shall  bo  liable  for 
penalty  on  each  pound  of  tobacco  for 
which  there  has  been  a  failure  to  make 
a  timely  purchase.  The  penalty  rate 
shall  be  the  amount  determined  to  be 
equal  to  75  percent  of  the  average 
market  price  for  the  kind  of  tobacco 
required  to  be  purchased  for  the 
marketing  year  that  ends  in  the  calendar 
year  of  the  manufacturer's  domestic 
assessment  use  shortage. 

§  723.505    Reduction  of  domestic  content 
nonassessment  percentage. 

(a)  General.  The  Director,  in 
consultation  with  the  appropriate 
producer  owned  cooperative  marketing 
associations,  may  reduce  the  domestic 
content  nonafeessment  percentage  for  a 
calendar  year  to  a  percentage  below  75 
percent  for  any  calendar  year  with 
respect  to  which  the  Director 
detemlines  that  the  production  of  burley 
or  flue-cured  tobacco  for  the  preceding 
year  was  substantially  reduced  because 
of  natural  disaster  or  other  confiitions 
beyond  the  control  of  producers  and  the 
loan  stock  inventory  for  the  kind  of 
tobacco  is  effectively  depleted. 

(b)  Expected  production.  For  purposes 
of  this  section,  the  Director  may 
determine,  but  shall  not  be  required  to 
determine,  the  expected  amount  of 
production  of  tobacco  based  on  the 
planted  acreage  as  reported  by  NASS  for 
the  respective  kind  of  tobacco 
multiplied  by  the  simple  average  of  the 
five  most  recent  years'  average  yields 

,per  acre  for  the  respective  kind  of 
tobacco.  The  Director  may  take  into 
account  such  other  factors  as  the 
Director  may  deem  to  be  relevant  and 
appropriate,  including  changes  in  the 
national  quota  set  by  the  USDA  for  the 
kind  of  tobacco  involved. 

(c)  Deadline  for  determination.  The 
Director  shall  announce  the  reduced 
percentage  by  November  30  of  the  year 
preceding  the  calendar  year  to  which 
the  reduced  percentage  will  apply. 

§  723.506    Required  records  and  reports; 
burden  of  proof. 

(a)  Required  records.  Each  domestic 
manufacturer,  for  all  manufacturing 
plants  producing  cigarettes  covered 
under  this  subpart,  shall  maintain 
records  on  a  calendar  year  basis  for  each 
lot  of  unmanufactured  tobacco  taken 
into  inventory  that  shows  for  each  lot 
the: 

(1)  Kind  or  type  of  tobacco. 

(2)  Form  of  tooacco,  such  as  leaf, 
strips,  scrap,  stems,  reconstituted, 
reclaimed,  etc., 

(3)  Origin  categorj' of  the  tobacco 
(domestic  or  imported);  and 

(4)  Weight  of  the  tobacco. 

(b)  Becord  retention  period.  Records 
shall  be  retained  for  at  least  3  calendar 


years  after  the  calendar  year  to  which 
the  records  apply.  The  minimum  period 
of  record  retention  may  be  extended 
upon  written  notification  by  the  USD.'\ 
Office  of  Inspector  Generalor  the 
Director.  Nothing  in  this  paragraph  shall 
relieve  the  domestic  manufacturer  of  the 
burden  of  establishing  compliance  with 
the  provisions  of  this  subpart. 

(c)  Required  reports,  (ifln  addition  to 
any  other  report  or  recordkeeping  that 
may  be  required  under  this  subpart  or 
otherwise,  each  domestic  manufacturer 
shall  for  each  calendar  year  file  a  report 
with  the  Director  showing,  with  the 
same  particularity  and  categories  of  data 
required  under  paragraph  (a)  of  this 
section,  the  quantity  of  unmanufactured 
tobacco  that  the  manufacturer: 

(i)  Acquired  during  the  (alendar  yeiu-. 

(ii^-Used  to  manufacture  covered 
cigarettes  during  the  calendar  year, 

{iiirUsed.  or  otherwise  disposed  of. 
other  than  to  manufacture  covered 
cigarettes  during  the  calendar  year,  and 

(iv)  Has  in  inventory  at  end  of  the 
calendaryear. 

(2)  In  addition,  a  one-time  report 
containing  the  same  particularity  and 
categories  of  data  required  under 
paragraph  (a)  of  this  section  shall  be 
made  by  each  domestic  manufacturer 
setting  out  the  total  amount  of 
unmanufactured  tobacco  in  the 
manufacturer's  inventory  as  of  January 
1.  1994.  Such  report  shall  be  submitted 
within  15  calendar  days  af^er 
publication  of  this  rule  in  the  Federal 
Register. 

(3)  The  information  provided  in  the 
reports  required  in  paragraph  (c)  of  this 
section  may  be  obtained  from  reports 
prepared  and  submitted  to  USDA  for 
other  purposes.  The  resubmission  of 
such  information  shall  con.stitute  a 
current  affirmation  of  the  accuracy  of 
such  data  or  information. 

(4)  Reports  required  by  this  section 
shall  be  mailed  or  otherwise  delivered 
in  hard  copy  to. the  Direaor,  Tobacco 
and  Peanuts  Division.  Agricultural 
Stabilization  and  Conservation  Service, 
USDA,  P.  O.  Box  2415.  Washington,  DC 
20013-2415  by  February  15  of  the  year 
after  the  calendar  year  for  which  the 
report  applies  except  with  respe<:t  to  the 
one-time  report  required  by  paragraph 
(c)(2)  of  thisset:tion.  which  shall  be 
submitted  by  the  date  specified  in 
paragraph  (c)(2)  of  this  section. 

(d)  Variances  in  reports  and 
recordkeeping  and  deadlines.  The  • 
Director  may  grant  variances  from  the 
report,  recordkeeping,  and  deadlines 
required  by  this  .section  or  subpart  but 
only  in  writing  and  only  to  the  extent 
that  it  is  determined  that  such  variances 
are  justified,  faking  into  account  the 
overall  purposes  of  this  subpart  and  the 
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desire  to  avoid  undue  interference  with 
commerce. 

(e)  Burden  of  proof.  The 
proof  on  all  issues  arising 
subpart  regarding  compli 
provisions  of  this  subpart 
the  domestic  manufacturer 
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§  723.507    False  reports;  failure  to  file 
reports;  examination  of  recorils;  and 
records  for  events  occurring  brior  to  ttie 
publication  of  the  final  rule. 

(a)  False  reports,  failure  o  file  repoti. 
In  addition  to  any  other  sai  iction  or     ) 
remedy  or  presumption  thet  may  apply, 
a  person  shall  be  subject  to  all  otherj_J 
remedies  provided  for  by  li  w  inclumng. 
but  not  limited  to,  those  thi  it  apply 
under  section  320C  of  the  J  igricultural 
Adjustment  Act  of  1938,  as  amended  (7 
U.S.C.  13141).  and  18  U.S.C .  1001  for 
any: 

(1)  False  or  inaccurate  re  )ort. 
certification,  or  statement,  »r 

(2)  Failure  to  provide  req  Jired 
information. 

(b)  Examination  ofrecon  s.  The 
Director,  the  Office  of  Inspe  ctor  General, 
or  any  authorized  represenl  ative  of  the 

sLTnited  States  may  examine  such 
records,  books,  computer  fi  es,  or  any 
other  material  to  determine  the 
correctness  of  any  report  or  information 
provided  to  the  Directorpr  o  obtain 
relevant  information.  Reasonable  costs 
incurred  with  respect  to  an; '  such  audit 
may  be  charged  to  the  dome  stic 
manufacturer  which  is  the  s  ubject  of  the 
audit  or  examination. 

(c)  Records  for  events  occ  ining  prior 
to  the  publication  of  the  fin  il  rule.  No 
person  shall  be  penalized  oi  otherwise 
adversely  affected  for  a  faili  re  to 
comply  with  any  recordkee  )ing 
requirements  in  this  rule  as  concerns 
records  that  would  have  bet  n  required 
to  he  generated  prior  to  the  )ublication 
of  the  final  rule  implementi  ig  the 
program  provided  for  in  thii  subpart. 
However,  all  persons  shall  t  e  required 
to  maintain  and  submit  on  r  jquest,  all 
records  generated  priofto  tf  e 
publication  of  the  final  rule  which  are 
relevant  to  the  provisions  of  this  subpart 
and  shall  be  required,  to  the  full  extent 
possible^  for  all  uses  of  tobai  :co  relevant 
to  this  subpart.  Nothing  in  t  lis 
paragraph  shall  be  justificat  on  for  the 
destruction  of  records  or  inf  )rmation/  or 
for  refusing  a  request  for  re!(  vant 
information. 


land 


§  723.508    Reconsideration 

A  domestic  manufacturer 
may  request  that  the  Directo  • 
any  adverse  determination 
to  such  manufacturer  under 
subpart.  A  request  for  recon;  i 
shall  be  made  within  15  calendar 
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after  the  date  of  the  notification  of 
failure  to  comply  except  that  the 
manufacturer  for  cause  may  request  that 
the  time  for  such  filing  be  extended.  The 
Director  may  grant  such  requests  and 
may  set  conditions  for  such  e.xtensions. 
Unless  otherwise  specified  by  the 
Director,  an  extension  of  the  time  for 
reconsideration,  or  the  pendency  of 
reconsideration  or  appeal,  shall  not  toll 
the  time  for  payment  of  any  amount 
due,  nor  toll  the  accrual  of  interest.  If 
the  domestic  manufacturer  is 
dissatisfied  with  the  reconsideration 
dietermination  rendered,  such 
manufacturer  may  appeal  the 
determination  to  the  Director.  National 
Appeals  Division  in  accordance  with 
part  780  of  this  title. 

Signed  at  Washington,  DC.  on  May  24, 
1994. 

Bruce  R.  Weber. 

Acting  Administrator.  Agricultural 
Stabilization  and Consen-ation  Senice. 
IFR  Doc.  94-13318  Filed  5-26-94;  2:48  pm] 
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Animal  and  Plant  Healtti  Inspection 
Service 

9  CFR  Part  92 
[Docket  No.  92-129-2] 

Ruminants  and  Horses  Imported  From 
Canada;  Importation  of  Wild 
Ruminants  and  Wild  Swine 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Final  rule. 


SUMMARY:  We  are  amending  the  animal 
import  regulations  to  require  that  all 
ruminants  imported  from  Canada  for 
immediate  slaughter  be  handled  in  a 
manner  that  now  is  required  only  for 
cattle,  sheep,  and  goats  imported  from 
Canada  for  immediate  slaughter.  This 
action  is  necessary  to  help  prevent  the 
spread  of  livestock  diseases  into  the 
United  States.  We  are  also  making  two 
additional  amendments.  The  first  will 
allow  cattle,  sheep,  and  goats  imported 
from  Canada  for  immediate  slaughter  to 
enter  the  United  States  without  a 
certificate.  The  second  will  allow 
zoological  parks  approved  to  receive 
wild  ruminants  and  wild  swine  from 
countries  where  foot-and-moutl;>  disease 
or  rinderpest  exists  to  dispose  of 
manure  and  other  animal  wastes  outside 
the  zoological  park  after  the  animal  has 
been  in  the  park  for  1  year.  These 
actions  will  relieve  regulatory  burdens 
without  presenting  a  significant  risk  of 
introducing  livestock  diseases  into  the 
United  States. 
EFFECTIVE  DATE:  July  1. 1994. 


FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Joyce  Bowling.  Staff  Veterinarian, 
Import-Export  Animals  Staff,  National 
Center  for  Import-Export,  Veterinary 
Ser\'ices,  APHIS,  USDA,  room  766. 
Federal  Building,  6505  Belcrest  Road, 
Hyattsville,  MD  20782,  (301)  436-8170. 

SUPPLEMENTARY  INFORMATIONf 

Background  , '  , 

.   The  regulations  in  9  CFR  part  92 
(referred  to  below  as  the  regulations) 
restrict  the  importation  into  the  United 
States  oftpecified  animals  and  animal 
products  in  order  to  prevent  the 
introduction  into  the  United  States  of 
various  diseases  of  livestock  and 
poultry. 

On  November  9,  1993,  we  published 
in  the  Federal  Register  (58  FR  59414- 
59417,  Docket  No.  92-129-1)  a  proposal 
to  make  six  amendments  to  the 
regulations,  as  follows:  (1)  We  proposed 
to  amend  §  92.317  to  allow  blood 
samples  taken  from  horses  for  a  required 
test  for  equine  infectious  anemia  (EIA) 
to  be  drawn  within  365  days  preceding 
the  horses'  importation  into  the  United 
States,  rather  than  180  days,  as  is 
•currently  required;  (2)  we  proposed  to 
amend  §§  92.317.  92.418,  and  92.419  to 
allow  horses,  cattle,  sheep,  and  goats 
imported  from  Canada  for  immediate 
slaughter  to  be  imported  without  a 
certificate;  (3)  we  proposed  to  amend 
§  92.420  to  require  that  all  ruminants 
imported  from  Canada  for  immediate 
slaughter  (not  just  cattle,  sheep,  and 
goats)  be  handled  in  a  specified  way  to 
minimize  any  disease  risk  to  U.S. 
livestock;  (4)  we  proposed  to  amend 
§§  92.404(c)  and  92.504(c)  to  allow 
zoological  parks  that  receive  wild 
ruminants  and  wild  swine  from 
countries  where  foot-and-mouth  disease 
and  rinderpest  exists  to  dispose  of 
manure  and  other  animal  wastes  outside 
the  park  after  the  animal  has  been  in  the 
park  for  1  year,  provided  the  animal 
shows  no  sign  of  any  illness  at  the  end 
of  that  year;  (5)  we  proposed  to  update 
the  regulations  in  §§  92.404(c)  and 
92.504(c)  by  removing  the  reference  to 
the  "Animal  Quarantine  Station  in 
Clifton,  New  Jersey"  and  replacing  it 
with  "Animal  Import  Center  in 
Newburgh.  New  York,"  as  the  '^ 

quarantine  station  in  Clifton,  New 
Jersey,  is  no  longer  in  operation;  and  (6) 
we  proposed  to  amend  the  regulations 
in  §§  92.316  and  92.518  to  clarify  what 
we  mean  by  "directly",  as  used  in  the 
phrase  "consigned  from  the  port  of 
entry  directly  to  a  recognized 
slaughtering  establishment." 

We  solicited  comments  concerning 
our  proposal  for  a  60-day  comment 
period  ending  January  10, 1994.  We 
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received  two  (.omments  by  that  date. 
They  were  from  a  veterinarian 
association  and  a  horse  industry       '" 
association.  They  are  discussed  below. 
One  comment  favored  the  proposed 
rule,  but  questioned  the  part  of  the 
proposal  that  would  allow  horses,  cattle 
sheep,  and  goats  imported  from  Canada 
for  immediate  slaughter  to  enter  the 
United  States  without  a  certificate.  The 
commentet  noted  that  the  our  assertion 
that  the  proposal  presents  no  significant 
risk  of  introducinjJ  livestock  diseases 
into  the  United  States  depends  on  the 
assurance  that  the.se  animals  are  not 
diverted  from  slaughter  and  are  not 
commingled  with  other  livestock,  as 
w;e!l«as  a  determination  during 
inspection  at  the  port  of  entry  that  the 
animals  have  not  been  exposed  to 
communicable  disease  within  HO  days 
prior  to  such  inspection., The 
commenter  asked  us  to  clarify  how^  we 
ensure  lin-  animal  is  not  diverted  from 
slaughter  and  how  we  determine 
whether  or  not  an  animal  has  been 
exposed  to  communicable  disease 
within  60  days  prior  to  inspection. 

In  almost  all  cases,  it  takes  only  about 
7  days  after  exposure  to  a 
cbrfimunicable  disease  for  signs  of  the 
disease  to  appear.  Therefore,  inspection 
at  the  port  of  entry  almo.sf  always 
reveals  an  exposed  animal.  If  signs  of  a 
cdmmunicable^isease  are  found  in  qn 
animal  that  is  part  of  a  shipment  of 
other  animalsAhe  entire  shipment  is    ' 
denied  impoPtatkm  into  the  United' 
States.  Hovv/ver,  evtHjif  an  exposed 
animal  being  sent  to  smt*ghter  were  to 
remain  undetected  during  inspection.    ■ 
the  risk  of  spreading  the  disease  to  U.S. 
animals  is  negligible,  becai^e  slaughter 
animals  move  directly  to  slaughter  and 
are  not  commingled  with  other 
livestock.  To  verify  that  the  shipment 
vfas  not  diverted  from  slaughter, 
confirmation  of  the  animals'  arrival  is 
sent  from  the  slaughtering  establishment 
to  the  port  of  entry. 

The  other  comment  opposed  two  of 
the  proposed  amendments.  First,  the 
commenter  »'as  concerned  about  the 
proposal  to  allow  blood  samples  for  the 
EIA  test  to  be  drawn  within  36,")  days 
preceding  a  horse's  importation  into  the 
United  States.  The  commenter  believes 
that  the  length  of  time  is  too  long  and 
•  significantly  lessens  the  ability  to 
prevent  the  importation  of  infected 
horses  into  the  United  States.  Second, 
the  commenter  was  opposed  to  allow  ing 
horses  imported  from  Canada  for 
immediate  slaughter  to  be  imported 
without  a  certificate. 

We  are  withdrawing  both  these 
portions  of  the  proposed  rule.  Our  belief 
that  the  required  time  between  EIA 
testing  could  be  extended  without 


significant  risk  was  based  on  the  low 
incidence  of  EIA  in  Canada,  as 
established  under  Canada's  current  EIA 
program.  Since  publication  of  the 
proposal,  we  have  learned  that  the 
Department  of  Agriculture  of  the 
Government  of  Canada  may  be  making 
substantial  changes  to  its  EIA  program 
within  the  next  year.  We  do  not  wi.sh  to 
reduce  any  of  our  health  certification 
requirements  for  horses  from  Canada 
until  we  have  more  information  about 
Canada's  changes  to  its  EIA  program. 
Therefore,  we  do  not  wish  to  extend  our 
EIA  testing  requirement  or  remove  the 
requirement  for  a  certificate  for 
slaughter  horses  at  this  time.  If  at  a  later 
date  we  determine  that  the  required 
time  between  EIA  tests  can  be  extended 
to  305  days  or  that  we  can  remove  the 
«;ertificate  requirement  without  posing 
any  significant  risk  to  U.S.  livestock,  we 
will  repropose  the  ameiWni'^nts. 

Therefore,  based  on  the  rfitionale  set 
forth  in  the  proposed  rule  and  in  this 
document,  we  are  adopting  the 
provisions  of  the  proposal  as  a  final 
rule,  with  the  c;hanges  discussed  in  this 
document." 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  final  rule  has  been  reviewed 
under  Executive  Order  1286fi.  The  rule 
has  been  determined  to  be  not 
significant  for  purposes  of  Executive 
Order  12866,  and.  therefore,  has  not 
been  reviewed  by  the  Office  of     ■ 
Management  and  Budget. 

This  rule  will- require  that  all 
ruminants  (not  just  cattle,  sheep,  and 
goats)  imported  into  the  United  States  . 
from  Canada  for  immediate  slaughter  be 
consigned  froni'the  port  of  entry  directly 
to  a  ^cognized  slaughtering 
establishment  and  there  be  slaughtered' 
within  2  weeks  from  the  date  of  entry. 
APHIS  does  not  expect  that  the 
imposition  of  these  requirements  will 
increase  or  decrea.se  the  number  of 
ruminants  exported  from  Canada  for 
immediate  slaughter.  This  rule  will  not 
have  a  significant  economic  impact  on 
importers,  slaughtering  establishments, 
or  other  entities,  as  the  ruminants  that 
will  be  affected,  primarily  bi.son  and 
deer,  normally  go  directly  from  the  port 
of  entry  to  slaughter  and  are  slaughtered 
within  2  weeks.  However,  this  action  is 
necessary  to  ensure  that  bison,  deer,  and 
other  ruminants  imported  for  immediate 
slaughter  are  always  handled  in  this 
way. 

This  rule  also  will  allow  cattle,  sheep, 
and  goats  imported  from  Canada  for 
immediate  slaughter  to  enter  the  United 
States  without  a  certificate.  This  action 
will  facilitate  the  importation  of  cattle, 
sheep,  and  goats  from  Canada  for 


immediate  slaughter,  thereby  saving 
importers  some  time.  It-will  also  save* 
importers  the  cost  of  acquiring  a 
certificate  for  cattle,  sheep,  and  goafs. 
However,  this  savings  constitutes  an 
insignificant  portion  of  the  cost  of 
importing  these  animals. 

y      Finally,  this  rule  will  require  that  ■ 
zoological  parks  approved  to  receive 
wild  ruminants  and  wild  swm^rom 
countries  where  foot-and-mouthjdisease 
or  rinderpest  exi.sts  dispose  of  manure 
and  other  animal  wastes  within  the 
zoological  park  only  for  the  first  year 
after  the  animal  enters  the  zoological 
park.  This  amendment  will  relieve  some 
burden  on  approximately  30  zoos  that 
impcJM  wild  ruminants  or  wild  swine 
from  countries  wKere  foot-and-mouth 
disease  or  rinderpest  exists.  Each  zoo 
may  save  an  estimated  $100  to  $1000 
each  year  in  disposal  costs,  depending 
on  the  number  of  affected  animals  in  the 
park. 

.     Under  these  circumstances,  the 
Admini-sfraforof  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Executive  Order  12778 

This  rule  has  bee^n  reviewed  under 
Executive  Order  12778.  Civil  Justice 
Reform.  This  rule:  (1)  Preempts  all  State 
and  lo<:al  laws  and  regulations  that  are 
inconsistent  with  this  rule:  (2)  has  no 
retroactive  effect;  and  (3)  does  not 
require  administrative  proceedings 
before  parties  may  file  suit  in  court, 
challenging  this  rule. 

Paperwork  Reduction  Act 

This  rule  contains  no  information 
collection  or  recordkeeping 
.requirements  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501 
ef  seq.). 

List  of  Subjects  in  9  CFR  Part  92 

Animal  diseases,  Imports.  Livestock. 
Poultrj'  and  poultry  products. 
Quarantine.  Reporting  and 
recordkeeping  requirements. 

Accordingly,  9  CFR  part  92  is 
amended  as  follows: 

PART  92— IMPORTATION  OF  CERTAIN 
ANIMALS  AND  POULTRY  AND 
CERTAIN  ANIMAL  AND  POULTRY 
PRODUCTS;  INSPECTION  AND  OTHER 
REQUIREMENTS  FOR  CERTAIN 
MEANS  OF  CONVEYANCE  AND 
SHIPPING  CONTAINERS  THEREON 

•  1.  The  authority  citation  for  part  92 
continues  to  read  as  follows: 

Authority:  7  U  S.C.  1622;  19  D.S.C.  1306; 
21  D.S.C.  102-105,  111,  114a,  134a,  134b, 


28216       Federal  Regi;  ter  /  Vol.  59.  No.   104  /  Wednesday.  June  1.  1994  /  Rules  and  Kugulations 


134c.  134d.  t34f,  i:i5.  130.  an|  136h:  31 
U.S.C  9701:  7  CFR  2.17.  2.51. Jind  371. 2(d) 

2.  Section  92.316  is  aineA<ied  by 
adding  a  .secorid  and  third  fefvtenre  to 
road  as  follows: 


§  92.31 6    Horses  from  Canad^ 
immediate  slaughter. 

•   •   '  Sur.h  horses  shall 
at  the  port  of  entry  and  oth 
handled  in  accordance  wi 
used  in  this  .section,  "direc 
without  unloading  en  route 
a  means  of  conveyance,  or 
stopping  if  moved  in  any 


for 

>e  inspet.fed 
rwise 

§  92.306.  As 
iy"  means 
if  moved  in 
.'ithout 

er  manner. 


ill 


on 


§  92:404    {Amended] 
3.  Se<:tion  92.404  is  ameilded  as 


jnd 
3)"'  is 
in  its 


deed 


follows: 

a.  In  paragraph  (c)(1).  sec 
sentence,  the  reference  "(c) 
removed  and  "{c){4)"  is  a 
place. 

b.  Paragraph  (c)(3)  is  redt^ignated  as 
paragraph  (c)(4). 

c.  A  new  paragraph  (c)(3) 
read  as  set  forth  below. 

d.  In  newly  designated 
(c)(4),  paragraph  4  of  the  agreement 
phrase  "'Animal  Quarantine 
CMifton.  New  Jersey"  is  rem 
phrase  "Animal  Import  Center 
Newburgh,  New  York"  Ik 
place. 


pflra 


§  92.404    Import  permits  for 
for  ruminant  specimens  for  di 
purposes;  and  reservation  fee  ► 
quara.ntine  facilities  maintain 


(r.)  •    •    * 


(3)  Manure  and  other  <i!iii 
must  be  dispo.sed  of  within 
•/oologicnl  park  for  a  minim 
following  the  date  a  rumiiia 
park.  If  an  ARUI.S  veterinari 
deffjrniines  that  a  ruminant 
signs  of  any  illness  at  the  e 
>ear  p«jriod.  lis  manure  and 
need  not  bei!;spcsed  of  wit! 
If.  however,  zn  APHIS  vet(;r 
deterniiniis  that  a  ruiiiinant 
S!i;ns  of  any  Junes';  at  the  er 
yi^ar  period,  an  .APIHS  veter 
invr.stignte  the  illness  and  d 
tvhi^ther  the  ruminant's  maii 
other  vva;;!es  may  s.>fely  be 
nutsida  the  znologicol  park. 


§92.418    [A-.ner.dedl 

4.  In  §92.418.  paraj;r3ph( 
aniended  by  removi.ag  the  fi 
"Cattle"  and  adding  the  phr; 
fo7  cattle  imporfed  for  slaugl 
.j't^orJance  with  i(  92.420.  cii 
place. 
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is  added  to 
graph 


ac  dc 


the 
Station  in 
ved  and  the 

in 

d  ill  its 


r\  minar.ts  and 
<  gnostic 
for  space  at 
by  APHIS. 


el 


nl 


a!  wastes 

he 

m  of  1  year 

t  tnti;rs  the 

n 

hows  no 

of  this  1- 
>ther  wastes 
in  ttiP  park, 
iiarian 
c>"s  show 
lof»his-l- 

irian  wi'l 
'err:<.ine 
irrt  and 
.<;posed  of 


n 


t 


lis 

st  word 
se  "Except 
ter  in 
tie"  in  its 


§92.419    [Amended]  §92.518    Swine  from  Canada  for  immediate 

5.  In  S  92.419,  paragraph  (a)  is  slaughter, 

amended  by  removing  the  first  word    (M/     *   *    'As  u?:ed  in  this  section, 
"Sheep",  and  adding  the  phrase  "Except     "''"" 
for  sheep  and  goats  imported  for 


slaughter  in  accordance , with  ij  92.420, 
sheep"  in  its  place;  and  paragraph  (c)  is 
removed.  \ 

6.  Section  92.420  is  revised  to  re.^d  as 
follows: 

§  92.420    Ruminants  from  Canada  for 
immediate  slaughter. 

.Any  ruminant  imported  from  Canada 
for  immediate  slaughter  shall  be 
consigned  from  the  port  of  entry  directly 
to  a  recognized  slaughtering 
establishment  and  there  be  slaughtered 
within  2  weeks  from  the  date  of  entry. 
Such  ruminants  shall  be  inspected  at 
the  port  of  entry  and  otherwi.se  handled 
in  accordance  with  §92.408. 

! 

§92.504    [Amended]  / 

*  7.  Section  92.^04  is  amended  a.s  / 

*  follows:  ^ / 

a.  In  paragraph  (c)(1).  second 
sentence,  the  reference  "(c)(3)"  is 
removed  and  "(c)(4)"  is  added  in  its 
place. 

b.  Paragraph  (c)(3)  is  redesignated  as 
paragraph  (c)(4). 

c.  A  new  paragraph  (c)(3)  is  added  to 
read  as  set  forth  below. 

d.  In  newly  redesignated  paragraph 
(c)(4),  paragraph  4  of  the  agreement,  the 
phrase  "Animal  Quarantine  Station  in 
Clifton.  New  Jersey"  is  removed  and  the 
phrase  "Animal  Import  Center  in 
Newburgh.  New  York"  is  added  in  its 
place. 

§  92.504    Import  permits  for  swine  and  for 
swine  specimens  for  diagnostic  purposes; 
and  reservation  fees  for  space  at  quarantine 
facilities  maintained  by  APHiS. 

•         •         •         <         * 

[<■)'  •   • 

(3)  Manure  and  other  animal  wastes 
nui.st  be  disposed  of  within  the 
zoiilopical  park  for  a  minimum  of  1  year 
following  tht!  date  the  swine  enters  the 
park.  If  sn  /\PHlS  veterinarian 
di'te^mines  thai  the  swine  s!iows  no 
signs  cfar.y  illnossat  the  end  of  this  1- 
year  period,  its  manure  and  ether  wastes 
jt(;C(J  not  be  dispo  .cd  of  within  the  park. 
If,  however,  an  APillS  vi  {erinarian 
dvteriTiines  tiiat  the  swine  dims  show 
siuns  of  any  illness  at  the  end  of  this  1  - 
year  period,  an  APHIS  veterinarian  will 
investigate  the  illness  and  determine 
whether  the  swine's  manure  and  other 
wastp.>  n:ay  safely  be  di.sposed  of 
outside  the  zoolo;.^ical  park. 

*  ♦        •         »         « 

B.  Section  92..5ia  is  a.niended  by 
adding  a  second  sentence  to  read  as  " 
follows: 


'directly"  mean.s'without  unloading  en 
route  if  moved  in  a  means  of 
conveyance,  or  without  stopping  if 
moved  in  any  odier  manner. 

Done  iniWashington,  DC.  this  2Sth  dny  of 
M.HV  1994. 

Lonnie  ].  King, 

AcUno  Administrator.  Animal  and  Plant 

Henlih  Inspection  San-icp.        ^  • 

jFR  Doc.  94-i:)289  Fiii-d  5-31-94:  8:45  aml- 

BILUNQ  CODE  3410^34-4> 


9CFRPart94 
/  [Docket  No.  93-172-2] 

Change  in  Disease  Status  of  Hungary 
Because  of  Rinderpest  and  Foot-and- 
Mouth  Disease 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Final  rule. 


SUMMARY:  We  are  declaring  Hungary  free 
of  rinderpest  and  foot-and-mouth 
disease.  As  part  of  this  action,  we  are 
adding  Hungary  to  the  li.st  of  countries 
that,  although  declared  free  of 
rinderpest  and  foot-and-mouth  disease, 
are  subject  to  restrictions  on  meat  and 
other  animal  products  offered  for 
importation  into  the  United  States.  We 
are  also  adding  Hungary  to  the  list  of 
countries  from  which  the  importation 
into  the  United  States  of  llamas  and 
alpacas  is  restricted.  This  rule  removes 
the  prohibition  on  the  importation  into 
the  United  States,  from  Hungarv',  of 
rumimnts  and  fresh,  chilled,  and  frozen 
meat  of  ruminants,  although  those 
imiKiftalions  will  be  subject  to  certain 
rest  rid  ions.  This  ruie  also  relieves 
restrictions  on  the;  imoortLtiji;,  frc.m 
Hungary,  of  milk  niid  milk  products  of 
niminnnl.c. 

ErFECTlVH  CATC:  Juuv  16.  1994. 
FOR  FURTHE.-i  iMFOP.MATtGN  CONTACT;  Dr. 
Kathlee.'^!  I.  .Min,  Senior  Staff 
Veterinarian,  Import  Kxpc-rt  Pruj^uCts 
Sfa.'f,  Njiional  Center  for  In;port-Kxport, 
V'jlerin.?ry. Services,  APIliS.  USDA, 
room  75r>.  Fedora!  Buildinji.  0503 
Bek.rest  Koad.  H»a!fsvilie,  MD  20782, 
(Vn)  43G-7G30. " 

SUPPLEVSKTARY  iNPC'xM^STlON: 

Back'jround 

The  re;;uIat!ons  in  9  CFK  j^jrt  94 
(referred  to  l>elow  as  the  rogu'ations) 
govern  the  importation  into  the  United 
States  of  specified  animals  rnd  animal 
products  in  order  to  pre  veil!  the 
introduction  into  the  United  States  of 
various  animal  disea:.es,  in.f:luding 


rinderpest,  foot-and-mouth  disease 
(FMD),  bovine  spongiform 
encephalopathy,  Africjin  swine  fever, 
hog  cholera,  and  swine  vesicular 
disease.  These  are  dangerous  and 
destructive  communicable  diseases  of 
ruminants  and  swine. 

On  March  2,  1994,  we  published  in 
the  Federal  Register  (59  FR  9939-9941. 
Do«;ket  No.  93-172-1)  a  proposal  to 
amend  the  regulations  by  adding 
Hungarj'  to  the  list  in  §  94.1(a)(2)  of 
Vcountries  declared  free  of  rinderpest  and 
V.MD  and  to  the  list  in  §  94.1  (d)  of 
countries  from  whic;h  the  importation 
into  the  United  States  of  llamas  and 
alpacas  is  restricted.  In  that  document, 
we  also  proposed  to  add  Hungary  to  the 
list  in  §94.1 1(a)  of  countries  that, 
although  declared  free  of  rinderpest  and 
FMD,  afe  subje<:t  to  special  restrictions    . 
on  the  importation  of  their  meat  and 
other  animal  prodints  into  the  United 
States.  We  further  proposed  to  make 
several  nonsubstantive  editorial  changes 
in  the  regulations. 

We  solicited  comments  coiK.erning 
0!ir  proposal  for  a  60-day  period  ending 
on  May  2.  1994.  We  did  not  receive  any 
c:omnients.  The  facts  presented  in  the 
proposed  rule  still  provide  the  basis  for 
this  final  rule. 

Therefore,  based  on  the  rationale  set 
forth  in  the  proposed  rule,  we  are 
adopting  the  provisions  of  the  proposal 
as  a  final  rule  without  change. 

Effective  Date 

This  is  a  substantive  rule  that  relieves 
restrictions  and.  pursuant  to  the 
provisions  of  5  U.S.C.  333,  may  be  made 
effective  less  than  30  days  after 
publication  in  the  Federal  Register. 
This  rule  removes  the  prohibition  on  the 
importation  into  the  United  States,  from 
Hungary,  of  ruminants  and  fresh, 
(hilled,  and  frozen  meat  from  ruminants^ 
and  relieves  restrictions  on  the 
importation,  from  Hungary,  of  milk  and 
milk  products  from  nnninants.  We  have 
determined  that  approximately  2  weeks 
are  ne^:l';'fi  lo  ensure  that  Animal  and 
Plant  r.*'.-:''h  Inspe<:tion  Service 
persoiiiici  at  ports  of  entry  receive 
oificial  nonce  of  this  change  in  the 
regulations.  Therefore,  the 
Administralnr  of  the  Animal  an'.!  Plant 
Health  Inspection  Service  has 
determined  that  this  rule  should  be 
made  effective  13  days  after  puhlicotion 
in  the  Federal  Register. 

Executive  Order  12866  and  Regulator^ 
Flexibility  Act 

This  rule  has  been  reviewed  uiuler 
Executive  Order  12866. 

For  this  action,  the  Off|ce  of 
Management  and  Budget  has  w.Tived  its 


review  pro<:e.ss  required  by  Executive 
Order  12866. 

This  rule  amends  the  regulations  in 
part  94  by  adding  Hungary-  to  the  list  of 
countries  declared  to  be  free  of 
rinderpest  and  FMD.  This  action 
removes  the  prohibition  on  the 
importation  into  the  United  States,  from 
Hungary,  of  ruminants  and  fresh, 
chilled,  and  frozen  meat  of  ruminants, 
although  those  importations  will  be 
subject  to  certain  restrictions.  This 
revision  also  relieves  restrictions  on  the 
importation,  froiVi  Hungary,  of  milk  and 
milk  products  of  ruminants. 

Based  on  available  information,  the 
Department  does  not  anticipate  a  major 
increase  in  exports  of  ruminants  and 
fresh,  chilled,  or  frozen  meat  of 
ruminants  from  Hungarv  into  the  United 
States  as  a  result  of  this  nile. 

The  value  of  total  U.S.  imports  o( 
craftle  in  1992  was  Si. 24  billion,  and  the 
value  of  total  U.S.  imports  of  sheep  in 
1992  was  about  S2  mi'tlion.  The  United 
States  did  not  import  any  cattle  or  sheep 
from  Hungaj7  during  1992.  In  fact,  with 
the  exception  of  a  small  number  of 
c-.ttle  imported  from  the  former 
Cze<;hoslovakia,  no  cattle  or  sheep  were 
imported.into  the  United  Slates  from 
any  country  in  Europe  during  1992 
(USDA,  Economic  Research  Service 
lERSi,  'ForeigA  Agricultural  Trade  of 
the  United  .States:  Calendar  Year  1992 
Supplement,"  1992).  Clearly,  Europe  is 
not  a  source  of  ruminants  for  the  United 
States,  and  it  is  unlikely  that  declaring 
Hungary  free  of  rinderpest  and  FMD 
will  have  any  effe<,t  on  the  existing  trade 
patterns. 

Due  to  current  APHIS  re;,tric:tions.  the 
United  States  does  not  import  anv 
uncooked  meat  or  meat  products  from 
Hungary.  Total  U.S.  meat  production  in 
1991  (excluding  pork)  was  just  under 
10.7  million  metric  tons,  while 
Hungarian  meat  production  in  1991 
reofihed  approximately  115,000  metric 
tons,  about  1  percent  of  the  U.S.  total 
(USD.A,  National  Agricultural  Statistics 
Service,  'Agricultural  Statistics,  1992," 
1992).  Therefore,  even  if  H.iHtary 
exports  a  significant  portii.ii  of  its  meat 
production  exc!usiv»ily  to  tiie  United 
States,  whifh  is  unlikely,  the  effect  of 
those  exports  on  U.S.  domestic:  prit.es  or 
supplies  will  be  n<»gligib!e. 

As  vviti)  the  ruminants  and  meal 
products  discussed  above,  the 
Department  does  not  anticipate  a  major 
increase  in  exports  of  milk  and  miik 
products  from  Hungarv  into  the  L'nitiKl 
States  as  a  result  of  this  rule.  Thi* 
importation  into  the  United  States  of  ail 
dairy  products,  except  for  casein  and 
other  caseinates,  is  restricted  by  quotas. 
Although  the  importation  of  casein  into 
the  United  States  is  not  regul.ited  by 


quotas,  world  prices  of  casein  are 
competitively  set.  The  United  States 
does  not  produce  ca.sein,  but  does 
import  more  than  half  of  the  casein 
produced  in  the  world.  The  regulations 
currently  ajiow^easein  and  other 
caseinatjgs  to  be  imported  into  the 
United  States  from  countries  where 
rinderpest  or  FMD  exists  if  the  importe"? 
has  applied  for  and  obtained  written 
permission  from  the  Administrator.  The 
United  States  imported  about  662  metric.         , 
tons  of  casein  from  Hungary  in  1992  ' 

(U.SDA,  ERS,  "Foreign  Agricultural 
Trade  of  the  United  States:  Calendar ' 
Year  1992  Supplement,"  1992). 
Declaring  Hungary  free  of  rinderpest 
and  FMD,  thus  removing  the 
requirement  for  written  permission  from 
the  Adniinistrator,  is  not  expected  to  ' 

have  any  effed  on  the  amount  of  casein 
imported  into  the  United  States  from 
Hungary  be<:ause  the  resfridions  we  are 
removing  did  not  substantially  impede 
imports. 

The  importation  of  bovine  semen  and 
cattle  embrjos  from  countries  affected 
with  rinderpest  and  FMD  is  restricted 
under  9  CFR  part  98.  Although  this  rule 
has  the  effect  of  removing  certain 
restrictions  on  the  importation  of  box  ine 
semen  and  cattle  embryos  from 
Hungary,  the  ecxjnomic  effect  of  this 
rule  on  the  bovine  semen  and  cattle  , 

embryo  industries  is  also  expected  lo  be 
mi:iimal.  The  United  States  is  a  net 
exporter  of  l^ovine  semen  and  cattle 
embryos.  In  1992,  the  value  of  U.S. 
bovine  semen  and  cattle  embrjo  imports 
was  $4  million  and  $195,000. 
respectively,  while  the  value  of  U.S. 
bovine  semen  and  cattle  embryo  exports 
was  $19.3  million  and  5.6.8  million, 
respectively  (USDA,  ERS.  "Foreign 
Agricultural  Trade  of  the  United  States: 
Calendar  Year  1992  Supplement," 
1992).  Although  it  is  likely  that  a  few 
U.S.  importers  will  be  intere.sted  in 
importing  bovine  semen  or  cattle 
emhr>os  from  Hungarv,  the  amount  of 
each  tha't  might  be  imported  is  minimal 
when  compared  to  U.S.  domestic 
production. 

Under  these  circumsfantiej;,  the 
Adniini.strator  of  the  Animal  and  Pl.int 
Health  Inspection  Service  has 
d-termined  that  this  action  will  not 
havfe  a  significant  economic  impad  on 
a  substantial  number  of  small  entities. 

Executive  Order  12778 

This  rule  has  been  riMiewed  under 
E:ve<:utive  Order  1277H,  Civil  Ju.stif  e 
Reform.  This  rule:  (1)  Preempts  all  Slate 
a.id  local  laws  and  regulations  that  are 
inconsistent  with  this  rule;  (2)  has  no 
retroactive  effect:  and  (3)  does  not 
require  administrative  procttedings  . 
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l>efort  parties  may  Tde  .suit  ii  court 
challenging  this  m!e. 

Paperwork  Reduction  Ac! 

In  accordanu;  with  the 
Reduction  Act  of  1980  (44 
et  seq).  the  information  co 
recordkeeping  requirements 
tfiis  final  rule  have  been 
the  Office  of  Management  an 
(0MB),  and  there  are  no  new 
requirement.s.  The  assigned  C  MB 
contnil  number  is  0579-0015 

Li.st  of  Subjects  in  9  CFR  Pari 

Animal  diseases.  Imports,  1 
Meat  .-"nd  meat  products.  Mil 
and  4)oultry  products.  Report 
rec:ordkei;ping  requirements. 

Acrorriingly,  9  CFR  pari  94 
amended  as  follows; 


app^v  ed  by 
Budget 


94 

ivestock, 
.  Foil  I  try 
ng  and 

is 


PART 94— RINDERPEST,  FOOT-AND- 
MOUTH  DISEASE.  FOWL  PE^T  (FOWL 
PLAGUE).  VELCGENIC 
VISCEROTROPIC  NEWCASTIe 
DISEASE.  AFRICAN  SWINE  FEVER, 
HOG  CHOLERA.  AND  BOVINE 
SPONGIFORM  E.NCEPHALO  >ATHY: 
PROHIBITED  AND  RESTRICTED 
IMPORTATIONS 

1.  The  authority  citation  fo^  p^rt  94 
i.oiitinues  to  read  as  follows; 

Authority:  7  IJ.S.C  H7a.  iSjOir.l  161.  WZ. 
imd4.=i0:  19U..S.C.  1306;  21  U.S.(  .  111.  Il4ri. 
I34H.  I.t4b.  134(:.  134f.  I.IH.  and  !  :ib<i;  11 
use.  9701;  12  li.S.C.  43.Tl,43:t4  7(:rK 
2.17.  2.51.  und  171.2(d)- 

§94.1    [Amended] 

2.  In  ^f^l.l,  paragriiph  (a)(2 
iiniended  by  adding  '  Kungarv 
imnit^diately  after  "Honduras 

3.  In  §94  i.  paragraph  (d)(l 
amended  by  adding  "Hungary 
imnif'diately  after  "France.". 

§94.9    [Amended] 
•   4.  .Sw;tiOn  9 1.9  is  amended 
'  a.  Paragraphs  (b)(l)(ii)(o)  an 
n.-desi^iiaferi  ns  pangraphs  (h 
and  (Bj. 

h.  Piiragraphs(b)(lKiiiJ(f:).( 
an;  redesignated  aft  paragraph 
(A).  (B).and(C). 

c.  In  newlv  designated 
(b)(t)(iii)(C)(2).  the  words" 
(b)(l)(;ii)(r)(J)  oP' are  removiM 
words  "paragraph  (h)(l)(iii)(C 
added  in  their  place,  and  the 
'■parr.graphs  {h)(l).  (i),  (ii),  or  ( 
It  moved  and  the  words  ' 
(bKlKI).  (ii).of{iii)"addHdin 
place 

d.  In  parugn :pli^)(2),  the  w 
'uiid<  r  paragn)pl:s  ■  are  remov 

the  words  "under  paragraph" 
th(  ir  })lace. 

e.  lii  paragr.<ph  (b)(3),  the  h 
.st!!;tem«.  the  words  "undsr  c 


pa  raj  rpp 


s  lollows: 
1  [h]  are 
l)(ii)(A). 

).  f.nd  (r) 
(b)(l)(iii) 


\ 


h 
paragraph 
and  the 

Dor 

ords 
ii)"are 
paragraph 
heir 

ird.s 
;ci  and 
ddod  in 


r  t 


ngnipiis 


are  removed  and  the  words  "under 
paragraph"  added  in  their  place,  andthe 
words  "paragraph  (b)(1)  (ii)  or  (iii)  of 
this  .section  has"  are  removed  and  the 
words  "the  provisions  of  paragraph 
(b)(l)(ii)or{iii)of  thisstfction  have" 
added  in  their  plac*. 

f.  In  paragraph  (c).  the  words 
"provisions  of  are  added  immediately 
before  the  reference  "§94.12fb)(l)(iii)". 

§94.11    [Amended] 

5.  In  §94.11,  paragraph  (a),  the  first 
sentence  is  amended  by  adding 
"Hungary,"  immediately  before 
'fapan. '. 

Done  in  Washington.  DC.  this  2'ith  dav  of 
Ntay  1994. 

Lonnie ).  King, 

Acting  Administnitor.  Animal  cinri  Plani 

Henillh  Inspevlion  Service 

ir-K  DiKi.  94-1 32<W  Filed  3^31-94;  8:45  ami 
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9  CFR  Part  94 

(Docket  No.  93-173-2] 

Change  in  Disease  Status  of  Austria 
Because  of  Rinderpest,  Foot-and- 
Moutti  Disease,  and  Swine  Vesicular 
Disease 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USD.A. 
ACTION:  Final  rule. 

SUMMARY:  We  are  declaring  Austria  free 
of  rinderpest,  foot-and-mouth  disease, 
and  swine  vesiculaf  disease.  As  part  of 
this  airtion,  we  are  adding  Austria  to  the 
lists  6f  countries  fiiat.  although  declared 
free  of  rinderpest,  foot-and-mouth 
di.sed.se.  and  swine  vesicular  disease,  are 
subject  to  restrictions  on  meat  and  othe*;' 
anipjd  products  offered  for  imporlati^ 
iou)  the  United  Stales,  We  are  also 
adding  Austria  to  the  list  ol  countries 
^om  vvriit;h  the  importation  into  the 
United  Stales  of  llamas  and  alpatas  is 
restricted.  This  rule  removes  the 
prohibition  on  the  importation  into  the 
UnitecP'^tatf;';.  from  Austria,  of 
rumin.iiits  ..nd  fresh,  chilled,  and  frozen 
meat  of  juminants,  although  thG,se 
importations  are  still  subject  to  certain 
resiriction.s.  This  rule  also  relieves 
res!ri(;tioiis  on  the  importatjon.  from 
Austria,  of  milk  and  milk  j)Aodu(;ts  of 
ruminants. 

EFFECTIVE  DATE:  June  Ifi.  1994. 
FOR  FURTHER  INFORMATION  CONTACT:  Dv 

Kathleen  |.  Akin.  Senior  Slaif 
Veterinarian,  Import-E.xport  Products  " 
Staff.  Natic^al  Center  for  Import- 
Export.  Veterinary  Services.  APHIS.    • 
USDA,  room  755.  Federal  Building. 
f>505  Belcrest  Road,  Hyaitsville.  MD 
20782,(301)436-7830. 


SUPPLEMENTARY  INFORMATION: 

Background 

The  regulations  in  9  CFR  part  94 
(referred  to  below  as  the  regulations) 
govern  the  importation  into  the  United 
States  of  spe<.ified  animals  and  animal 
products  in  order  to  prevent  the 
introduction  into  the  United  States  of 
various  animal  diseases,  including 
rinderpest,  foot-and-mouth  disea.se 
(FMD).  bovine  spongiform 
encephalopathy.  African  svviiie  fever. 

og  cholera,  and  swine  vesicular  disease 
(SVD).  These  are  dangerous  and 
destructive  communicable  diseases  of 
ruminants  and  swine. 

On  March  2,  1994.  we  published  in 
the  Federal  Register  (59  FR  9941-9944. 
Docket  No.  93-173-1)  a  proposal  to 
amend  the  regulations  by  adding 
Au.stria  to  the  list  in  «j  94.1(a)(2)  of 
countries  declared  free  of  rinderpest  and 
FMD  and  to  the  list  in  §94. 1(d)  of 
countries  from  which  the  importation 
into  the  United  States  of  llamas  and 
alpacas  is  restrit;ted.  In  that  document, 
we  also  propo.sed  to  add  Austria  to  the 
list  in  594.11(a)  of  countries  that, 
('although  declared  free  of  rinderpest. 
PwID.  and  SVD.  are  subject  to  .special 
rcsLnctions  on  the  importation  of  their 
meat  and  other  ani:nal  products  into  the 
United  States.  We  further  proposed  to 
add  Au.stria  to  the  list  in  §  94.12(a)  of 
courrtries  that  have  been  declared  to  be 
free  of  SVD.  We  also  proposed  to  make 
several  nonsubstantive  editorial  fhanges 
in  the  re"u!ations. 

Vv'e  solicited  comments  conceniing 
our  proposal  for  a  f>0-day  period  ending, 
on  May  2.  1994.  We  did  not  receive  .iiiy 
comments.  The  facts  presented  in  the 
proposed  ride  .still  provide  the  basis  for 
this  final  rule. 

There'orp,  h.ised  on  the  r<i;i(in.jl">  set 
forth  in  tjie  propo«;ed  rule,  we  are 
ndopjing  the  provisions  of  the  propo.saf 
as  a  final  rule  without  izhanuf. 

EiTcclive  Date 

This  is  a  s,ubstan*ive  rule  ihcit  relievtss 
restrictions  and.  pursuant  to  tiio 
provisions  of  5  U.S.C.  5.5'3.  may  U;  rsiade 
effective  less  than  39  days  alter 
publication  in  the  Federal  Rrrj-.ister. 
This  rule  removes  the  prohi!  ilion  on  the 
importation  into  the  United  States,  from 
Austria,  of  ruminants  and  fre.sh,  chilled, 
and  frozen  meat  from  ruminants  and 
relieves  restrictions  on  the  irnportation. 
from  Austria,  of  milk  and  milk  products 
from  ruminants.  We  have  determined    ■ 
that  aj)pro\Th(ateiy  2  week.sare  needed 
to  ensure  thatVnirJial  and  Plant  Health 
Inspe<;tion  Ser\\ice  personnel  at  ()orts  of 
entry  receive  oFEtinl  noti(3e  ofthis 
change  in  the  regulations.  Therefore,  the 
Administrator  of  rfie  Animal  and  Plant 
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Health  Inspection  Service  has 
determined  that  this  rule  should  be 
made  effective  15  days  after  publication 
in  thf!  Federal  Register. 

Executive  Order  12856  and  Regulatory 
Flexibility  Act 

This  rule  has  been  reviewed  under 
Fxecutivc  Order  1286G 

For  this  action,  the  Office  of 
Management  and  Budget  has  waived  its 
rf;view  process  required  by  Executive 
Order  12866. 

This  final  rule  amends  the  regulations 
in  part  94  by  adding  Austria  to  the  list 
of  countries  de<:lared  to  be  free  of 
rinderpest  and  FMD  and  to  the  list  of 
countries  declared  free  of  SVD.  'I  his 
action  removes  the  prohibition  on  the 
im[K)rtntion  into  the  Uni'ed  States,  from 
.Austria,  of  rumit.dnts  and  fresh,  t  hilled, 
and  frozen  meat  of  ruminants,  oltliough 
tho.se  importations  will  if  main  sulijoct 
t')  certr.i.T  restrictions.  This  revision  also 
relieves  restrictions  on  the  iiuponaiion, 
from  .\ustria,  of  milk  and  milk  products 
of  ruminants. 

Based  on  available  infrimiation.  the 
Departm'^nt  doe.s  not  anticipate  a  major 
increase  in  exports  of  ruminants  and 
f:<;sh.  chilled,  or  frozen  moat  of 
rLmiinants  from  Austria  into  the  United 
Sliites  as  a  result  ofthis  final  nile. 

The  value  of  total  U.S.  imports  of 
cattle  in  1992  was  $1.24  billion,  and  the 
value  of  total  U.S  imports  of  sheop  in 
1992  wi-s  about  S2.0  million  The 
l-nitcd  States  did  :iot  import  any  cattle 
c^r  sheep  from  Austria  during  1992.  In 
fact,  with  the  e,xf:eption  of  a  small 
number  of  cattle  imported  from  the 
fonner  Czechoslovakia,  no  cattle  or 
sheep  were  imported  into  the  United 
States  from  any  country  in  Europe 
during  1992  (USD.A,  Economic  Kesearch 
Service  IERS|,  "Foreign  Agricultural 
Trade  of  the  United  States;  Cakndar 
■  .Year  1992  Supplement,"  1992).  Clearly. 
Europe  is  not  a  source  of  niminants  for 
the  United  States,  and  it  is  unlikely  that 
declaring  Austria  free  of  rindcrpti.st  and  ■ 
FMD  will  have  any  effect  on  the  existing 
trade  patterns; 

Due  to  current  APHIS  restrictions,  the 
U'nited  Slates  does  not  import  any 
uncooked  meat  or  meat  products  from 
Austria.  Total  U.S.  meat  production  in 
1991  (exciuding  pork)  was  just  under 
10.7  million  metric  tons,  while  Austrian 
meat  production  in  1991  reached 
approximately  230,000  metric  tons, 
about  2  percent  of  the  U'.S.  total  iUSDA. 
National  Agricultural  Statistics  Service, 
"Agricultural  Statistics,  1992,"  1992). 
Therefore,  even  if  Austria  exports  a 
.significalit  portion  of  its  meat 
production  exclusively  to  the  United 
Slates,  which  is  unlikely,  the  effof.t  of 


those  exports  on  U.S.  domestic  prices  or 
supplies  will  be  negligible. 

As  with  the  ruminants  and  nn^t 
products  discussed  above,  the 
Department  does  not  anticipate  a  niajor 
increase  in  exports  of  milk  and  milk 
products  from  Austria  into  the  United 
States  as  a  result  ofthis  final  rule  The 
importation  into  the  United  States  of  all 
dairy  prtxlucts.  except  for  casein  and 
other  caseinates,  is  restricted  by  quotas. 
Although  the  importation  of  casein  into 
the  United  States  is  not  regulated  by 
quotas,  world  prices  of  casein  are 
competitively  set.  The  United  States 
does  not  produce  cnsein,  but  does 
import  more  than  half  of  the  casein 
produced  in  the  ^vorld.  The  regulations 
c;urrently  allow  casein  and  other 
caseinates  to  be  imported  into  the 
United  States  from  countries  when; 
rinderpest  or  FMD  exists  if  the  importer 
has  applied  for  and  obtained  written 
permission  from  the  Administrator.  The 
United  States  did  not  import  anv  casein 
from  Austria  in  1902  (USDA,  FRS. 
"Foreign  Agricultural  Trade  of  the 
United  States;  Calendar  Year  1992 
Supplement,"  1992)  Declaring  Austria 
free  of  rinderpest  aud  FMD.  thus 
removinc  the  requirement  for  written 
permission  from  the  Administrator,  is 
not  expected  to  have  any  effect  on  the 
amount  of  cas(iin  imported  into  the 
United  States  from  Austria  because  the 
restrictiims  we  are  removing  do  not 
substantially  impede  imports. 

The  importation  of  bovine  semen  and 
cattle  embryos  from  countries  affectwl 
with  rinderpest  and  FMD  is  restricted 
under  9  CFR  part  08.  Although  this  final 
rule  removes  certain  restrictions  on  the 
importation  of  bovine  semen  and  cattle 
embryos  from  Austria,  the  economic 
effect  ofthis  rule  on  the  bovine  semen 
luid  cattle  embryo  industries  is  also 
ex'pecied  to  be  minimal.  The  United 
States  is  a  net  exporter  of  bovine  semen 
and  cattle  embryos.  In  1992.  the  value 
of  U.S.  bovine  somen  and  cattle  embryo 
imports  v^rs  $4  nulhon  and  $195,000. 
respectively,  while  the  value  of  U.S. 
bovine  seiuen  and  cattle  einbr>o  exports 
was  $49.3  /nillion  and  $6.8  million, 
respectively  (USDA.  ERS.  "Foreign 
Agricultu.'-al  Trade  of  the  United  Stattts; 
Calendar  Year  1992  Supplement," 
1992).  Alth(-ugh  it  is  likely  that  a  few 
U.S.  importers  will  be  interested  in 
importing  bovine  semen  or  cattle 
embr>os  from  A::stria,  the  amount  of 
each  that  might  be  imported  wrll  be 
minimal  when  compared  to  U..S. 
domestic;  production. 

Under  these  circjmstances,  the 
Administrator  of  the  Animal  and  Phmt 
Hi^alth  Inspection  Service  has 
determined  that  this  action  w  ill  not 


have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Executive  Order  12778 

This  nile  has  Ixien  reviewed  under 
Executive  Order  12778.  Civil  Justice 
Reform.  This  rule;  (1)  Preempts  all  State 
and  local  laws  and  regulations  that  are 
inconsistent  with  tliis  rule;  (2)  has  no 
retroactive  effect;  and  (3)  does  not 
require  administrative  proceedings 
before  parties  may  file  suit  in  court 
challenging  this  rule. 

Paperwork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501 
fft  seq],  the  information  collection  or 
recordkeeping  requirements  included  in 
this  final  rule  have  been  approved  by 
the  Office  of  Management  and  Budget 
(O.V1I3),  and  there  are  no  new 
requirelilnts.  The  assigr-ed  OMIl 
control  number  is  0579-0015. 

List  of  Subjects  in  9  CFR  Part  94 

Animal  diseabes.  Imports.  Live;.;ock, 
Meat  and  meat  products.  Milk.  Poultr)' 
and  poultr\-  products.  Reporting  and 
recordkeeping  requirements. 

Accordingly.  9  CFR  part  94  is 
iiinended  "as  follows; 

94— RINDERPEST,  FOOT-AND-MOUTH 
DISEASE.  FOWL  PEST  (FOWL 
PLAGUE).  VELOGENIC 
VISCEROTROPIC  NEWCASTLE 
DISEASE,  AFRICAN  SWINE  FEVER, 
HOG  CHOLERA,  AND  BOVINE 
SPONGIFORM  ENCEPHALOPATHY: 
PROHIBITED  AND  RESTRICTED 
IMPORTATIONS 

1.  I'he  authority  citation  lor  parl*94  . 
<;nnt;n'ies  to  read  as  follows; 

Authority:  7JL;.S.(:.  147^,  I.SOw-.  101, 102. 
iifid  4.-,0;  l4  U.S.C.  1.^00;  21  U.S.C.  111.  1148. 
1 34a  1  !4b,  1 34c.  1  :Hf,  1  :'.6.  and  1  jCi;  ;ii    ' 
l!.S.C:.  firOV;  42  L'.S.C.  4^:<1.  4J  t2;  7  CKK 
2.17.  2  51..nnd  371. 2(l!). 

§94.1     [Amended] 

2.  In  §  94.1 ,  paragraph  (a)(2)  is 
amended  by  adding  "Austria," 
immediilely  after  "Australia,". 

3.  In  ^94.1,  paragraph  (d)(1)  is 
amended  by  removing  "Septcml*er  28. 
1<)9J);"  and  by  adding  '  Septemlxtr  2fl. 
I'Vjt):  .Au.stria."  in  its  place. 

§94.11    [Amended] 

4.  In  §  94.1 1.  paragraph  (al.  the  first 
sentence  is  amended  by  adding 
"Austria,"  immediately  hi  fore  "The 
Hahamas,". 

§9/1.12    [Amended] 

5.  In  *} 94.12.  pari'.gr.ij)h  (,i),  th<'  first 
sentence  is  ame.ided  by  adding 
"Austria,"  immediatrly  after 
"Australia.". 
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§94.13    [Amended] 

f>.  !.n  t;  94.13.  in  the  intrcxi 
the  first  sentence  is  ame 

■  Austria,"  immediately  bti()re 
Rahamas,";  by  adding  a 
immediately  after  "Yugos 
removing  the  words  "§  94 
<  oiintries  which"  and  addi 

■  §  94.12(a).  are  countries 
place:  and  by  removing  the 
which  have  a  common  border 
(  ountries;  or  which"  and 
words  "have  a  common 
such  countries;  or"  in  their 

Done  in  \V.ishin)>t()n.  EK;.  th 
May  V)UA 

l.onnie  |.  King. 

Ai  tin^  Adininistrutnr,  Animal 
Hfiilth  Inspt^'lion  Sen  i<  f. 
jrw  Dc.    i»-J-i:j291  Filod  ."i-.!! 
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Uranium  Mill  Tailings  Regi^iations; 
Ccnformlng  NRC  Requirenjents  to  EPA 
Standards 

AGENCY:  Nuclear  Regulatory 
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SUMMARY:  The  Nuclear  Regi  latory 
Commission  (NRC)  is  amem  ling  its     - 
regulations  governing  the  di  sposal  of 
uranium  mill  tailings.  Thes<  changes 
conform  existing  NRC  regul  itions  to 
regulations  published  by  th( 
Environmental  Protection  A  ;;ency 
(FPA).  The  conforming  ame  idments  are 
intended  to  clarify  t>ie  existi  ng  rules  by 
ensuring  timely  emplaceme  it  of  the 
final  mdon  barrier  and  by  n  i^uiring 
appropriate  verification  oft  le  radon 
flux  through  that  barrier.  Th  s  action  is 
rela'eri  to  another  action  by  IPA  to 
rescind  its  National  Emissio  is  Standard 
for  Ha?,!  dous  Air  Pollutant: 
(NESHAJ  s)  for  radon  emissi  Dns  from 
the  licenr.ed  disposal  of  urai  ium  mill 
tailings  at  non-operational  s  tes. 
EFFECTIVE  DATE:  This  regulation 
becomes  effective  on  |uly  1,  1994. 
FOR  FURTHER  INFORMATION  CC  NTACT: 
Catherine  R.  Mattsen,  Office  of  Nuclear 
Regulatorv  Research,  U.S.  N  iclear 
R«giilalor\-  Commis.sion,  VVa  ihington. 
DC  ^triS-V  telephone  (.301)  4I5-62f.4. 

SUPPLEMENTARY  INFORMATIOM  : 

Background 

On  April  29,  19H3  (4H  FR    95HA).  EPA 
proposj'd  general  environmc  ntal 


standards  for  uranium  and  thorium  mill 
tailings  sites  licensed  by  NRC  or  one  of 
its  Agreement  States.  Final  standards 
were  published  on  September  30,  1983 
(48  FR  45926).  and  codified  in  40  CFR 
part  192,  subparts  D  and  E.  On  October 
16. 1985  (50  FR  41852),  NRC  published 
amendments  to  10  CFR  part  40  to 
conform  its  rules  to  LPA's  general 
standards  in  40  CFR  part  192,  as  it 
affected  matters  other  than  ground  water 
protection.  Both  NRC  and  EPA 
regulations  included  a  design  standard 
requiring  that  the  tailings  or  wastes  from 
mill  operations  be  covered  to  provide 
reasonable  assurance  that  radon 
released  to  the  atmosphere  from  the 
tailings  or  wastes  will  not  exceed  an 
average  of  20  picocuries  per  square 
meter  per  second  (pCi/m^s)  for  1000 
years,  to  the  extent  reasonably 
achievable,  and  in  any  ca.se,  for  200 
years. 

Neither  the  EPA  standards  of  1983  nor 
NRC's  conforming  standards  of  1985 
established  compliance  schedules  to 
ensure  that  the  tailings  piles  would  be 
expeditiously  closed  and  the  20  pCi/m^s 
standard  would  be  met  within  a 
reasonable  period  of  time.  Criterion  6  of 
appendix  A  to  part  40  was  initially  only 
a  design  standard  and  did  not  retjuire 
verification  that  the  radon  releases  meet 
this  "flux  standard." 

In  response  to  the  separate 
requirements  of  the  Clean  Air  Act 
(CAA),  EPA  promulgated  additional 
standards  in  40  CFR  part  61  (subpart  T 
for  non-operational  sites)  to  ensure  that 
the  piles  would  be  closed  in  a  timely 
manner  (December  15,  1989:  54  FR 
51654).  This  regulation  applies  only  to 
uranium  mill  tailings  and  requires,  in 
addition  to  the  flux  standard  of  20  pCi/ 
m^s,  that  once  a  uranium  mill  tailings 
pile  or  impoundment  cea.ses  to  be 
operational,  it  must  be  closed  and 
brought  into  compliance  with  the 
standard  within  two  years  of  the 
effective  date  of  the  .standard  (by 
December  15,  1991)  or  within  two  years 
of  the  day  it  ceases  to  be  operational, 
whichever  is  later.  If  it  wero  not 
physically  possible  for  the  mill  owner  or 
operator  to  complete  disposal  within 
that  time,  EPA  contemplated  a 
negotiated  compliance  agreement  with 
the  mill  owner  or  operator  pursuant  to 
EPA's  enforcement  authority  in  order  to 
assure  that  disposal  would  be 
completed  as  quickly  as  possible. 
Subpart  T  of  40  CFR  part  61  also 
requires  testing  for  all  piles  within  the 
facility  to  demonstrate  compliance  with 
the  emission  limit  and  specifies 
reporting  and  recordkeeping  associated 
with  this  demon.stration. 

Subpart  T  was  challenged  by  a 
number  of  parties  including  the 


American  Mining  Congress  ^AMC),  the 
Environmental  Defense  Fund  (EDF),  and 
the  Natural  Resources  Defense  Council 
(NRDC).  In  addition,  AMC,  the  NRC. 
and  others  filed  an  administrative 
petition  for  re<.onsideration  of  subpart 
T.  Among  the  concerns  of  these  parties 
was  the  argument  that  the  overlap 
between  EPA's  subpart  D  of  40  CFR  part 
192  (based  on  the  Uranium  Mill  Tailings 
Radiation  Control  Act  (UMTRCA))  and 
subpart  T  of  40  CFR  part  61  (ba.sed  on 
the  CAA)  resulted  in  regulations  that  are 
unnecessarily  burdensome  and 
duplicative.  Among  other  things,  the 
industr>'  also  alleged  that  subpart  T  was 
unlawful  because  it  was  physically 
impossible  to  come  into  compliance 
with  subpart  T  in  the  lime  required.  In 
November  1990,  Congress  amended  the 
CAA  by  including  a  new  provision, 
section  112(d)(9).  This  provision 
authorized  EPA  to  decline  to  regulate 
radionuclide  emissions  from  NRC 
licensees  under  the  CAA  if  EPA  found, 
by  rule,  after  consultation  with  NRC, 
that  the  regulator^'  program 
implemented  by  NRC  proteds  the 
public  health  with  an  ample  margin  ot 
safety. 

In  July  1991.  EPA,  NRC.  and  the 
affected  Agreement  States  bcfjan 
discussions  concerning  the  dual 
regulator>'  programs  established  under 
UMTRCA  and  the  CAA.  In  October 
1991,  those  discu.ssions  resulted  in  a 
Memorandum  of  Understanding  (MOU) 
between  EPA.  NRC.  and  the  affected 
Agreement  States.  The  MOU  outlines 
the  stops  each  party  would  take  to  both 
eliminate  regulatory  redundancy  and  to 
ensure  uranium  mill  tailings  piles  are 
( losed  as  expeditiously  as  practicable. 
(The  MOU  was  published  by  EPA  on 
October  25.  1991  (56  FR  55434)  as  part 
of  a  proposal  to  stay  subpart  T.)  The 
primary  purpose  of  the  MOU  is  to 
ensure  that  the  owners  and  operators  of 
all  di.sposa!  sites  that  have  ceased 
operation  and  those  owners  and 
operators  of  sites  that  will  cease 
operation  in  the  future  effect 
emplacement  of  a  final  earthen  cover  to 
limit  radon  emissions  to  a  flux  of  no 
more  than  20  pCi/m^s  as  expeditiously 
as  practicable  considering  technological 
feasibility.  The  MOU  presents  a  goal 
that  all  current  disposal  sites  be  clo.sed 
and  in  compliance  with  the  radon 
emission  standard  by  the  end  of  1997  or 
within  seven  years  of  the  date  on  whic:h 
existing  operations  cease  and  standby 
sites  enter  disposal  status.  The 
attachment  to  the  MOU  lists  specific 
target  dates  for  completing  emplacenunil 
of  final  earthen  covers  to  limit  radon 
emissions  from  non-operational  tailings 
impoundments.  These  target  dates  were 
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b.ised  OJK;on.-iu!tations  with  the 
licensed  mill  oprrators. 

On  December  31.  1991,  the  EPA 
publijihed  three  Federal  Register 
notices:  a  final  rule  to  stay  the 
effectiveness  of  40  CFR  part  Bl,  subpart 
T,  as  it  applies  to  owners  and  operators 
of  uranium  mill  tailings  disposal  sites 
lic-ensed  by  the  NRC  or  an  Agreement   ' 
State  (56  PR  67537);  a  proposed  rule  to 
rescind  40  CFR  part  61.  subpart  T.  as  it 
applies  to  uranium  mill  tailings  di.'f^osal 
sites  licensed  by  the  NRC  or  an 
Agreement  Stale  (56  FR  G7561):  and  an 
advance  notice  of  proposed  rulemaking 
to  amend  40  CFR  part  192.  subpart  D.    ' 
to  require  that  site  closure  occur  as 
expeditiously  as  practicable  considering 
tw:hnological  feasibility  and  to  add  a 
demonstration  of  compliance  with  the 
design  standard  for  radon  releases  (56 
FR  67569).  The  stay  of  effectiveness  of 
subpart  T  is  to  remain  in  effetl  until 
EPA  takes  final  action  to  rescind  subpart 
T  and  amend  40  CFR  part  192.  subpart 
O.  to  ejisure  that  the  remaining  niles  are 
as  protective  of  the  public  health  with 
an  ample  margin  of  safety  as 
implementation  of  .subpart  T.  or  until 
fune  30.  1994.  If  FPA  fails  to  complete 
these  rulemakings  by  that  date,  the  .stay 
will  expire  and  tlie  rtiquirements  of 
subpart  T  will  become  effective. 

Tne  stay  of  efltH.tiveness  of  subpart  T 
wi!S  also  challenged.  Discussions 
continued  betvveen  FPA,  the  litigatits. 
and  the  NRC.  In  February  1993,  final 
agreement  was  reached  to  settle  the 
pending  litigation  and  the 
administrative  pro<:eeding.  avoi(i 
potential  future  litigation,  and  oth^rwi.se 
agree  to  a  consensus  approach  to 
regulation  of  Hcen.sed  noii-operatiorjai 
uranium  mill  tailings  disposal  .sites. 
FPA  announced  the  settlt^meut 
agreement  in  a  notice  of  April  1.  199< 
{5H  FR  i723(.l.  T!ie  NRC  was  not  a 
sign:,tf)rv  to  this  agreement  but  agreed  in 
prin(.ipie  with  the  setilemeui  agreenwnt. 
'ti!\!.seti!fcmei!t  dgruemeut  further 
<l.;tuied  steps  for  impleinenting  the 
MOt;.  It  cailerd  for  the  NRC  lo  .-.uiDrid  its 
rcyolations  i.u  appi  iidi\  A  of  pjrt  40  :o 
lie  siibstantialiv  consistent  with  ;i 
spe«.i*'ic  regulatory  approach  described 
in  the  .sf^tllernent  agreement.  It  also 
descril-ed  acrions  lo  b';  t.iken  hy  Ih.e 
parties  tu  the  agreement  which  '.vere 
mtended-to  impiemtiit  the  MOL'  and 
eiiuviiate  further  litigation  with  respert 
to  Mibp:irt  T. 

On  June  8,  1993  (.5a  FR  3:^174).  the 
FP.\  proposed  minor  amendments  to  40 
CFR  part  192.  subpart  D.  to  ensure 
timely  emplacement  of  the  hnahradon' 
harrier  and  to  require  monlloring  lo 
verify  radon  flux  levels  (a  one-time 
verification)  In  that  notice,  the  KPA 
siated  its  tentative  t:oru;!us;on  that  if 


those  amendments  to  40  CFR  part  192. 
subpart  D.  were  properly  implemented 
by  NRC  and  the  Agreement  States  to 
ensure  specific,  enforceable  closure 
schedules  and  radon  level  monitoring, 
the  NRC's  regulatory  program  for  non- 
operational  uranium  mill  tailings  piles 
would  prote<;t  the  public  health  with  an 
ample  margin  of  safety.  The  EPA  also 
noted  its  intent  to  publish  a  proposed 
finding  for  public  comment  on  whether 
the  NRC  program  protects  public  health 
with  an  ample  margin  of  safety  before 
taking  final  action  on  rescission  of  40 
(-FR  part  61.  subpart  T. 

On  November  3.  1993  (58  FR  58657), 
the  NRC  published  a  proposed  revision 
to  appendix  A  of  part  40  intended  to 
conform  to  EPA's  proposed  revisions  to 
40  CFR  part  192.  subpart  D.  On 
November  15,  1S93  (58  FR  60340).  the 
EPA  published  a  final  effef:tive  rule 
amending  40  CFR  part  192,  subpart  D. 
This  final  amendment  to  appendix  A  of 
10  CFR  part  40  must  conform  to  40  CFR 
part  192,  subpart  D.  as  amended  on 
November  15.  1993.  Changes  in  this, 
final  rule  that  relate  to  changes  made  in 
EPA's  final  rule  are  noted  in  the 
detailed  discussion. 

On  February  7.  1994  (59  FR  5674),  the 
EPA  publi.shed  a  supplement  to  its 
proposed  rescission  of  subpart  T  as  it 
applies  to  owners  and  operators  of 
uranium  mill  tailings  di.sposal  sites 
licensed  by  the  NRC  or  an  Agreement 
State.  That  action  was  also  taken  in 
accordance  with  the  .settlement 
agreement.  That  notice  did  not  pre,sent 
a  change  from  fiPA's  plans,  strategies,  or 
findings  as  discus.sed  in  the  actions 
pertaining  to  the  revision  of  40  CFR  part 
192.  subpart  D.  EPA  invited  comments 
on  the  proposed  resf.:ission  of  subpart  T 
and  Oil  its  determination  that  the  NRC 
ri;guln!ury  program  protects  public 
health  and  .safety  with  an  ample  margin.. 
It  does  not  specifically  address  NRC 
actions  except  that  KPA  has  again  stated 
that  ibis  conforming  rule  is  necessary  to 
support  the  re.sciss.iLiu  of  -tO  CFR  part  61. 
subpart  T. 

EPA's  re\  i;icT  lo  40  CFR  part  192  is 
not  iiiten<le'5  io  chnige  FF'A's  original 
rationale  or  scheme  -.et  forth  in  its  1983 
rule.  Til!-.  LPA  rule  "seeks  to  tlariiy  and 
supplement  \Y.M  .s<.!ieme  in  a  manuoT 
lh.)t  will  l;ett"='r  support  its  onginal 
intent."  Ei=A's  final  nijo  acl  this  NRC 
confornung  rule  reqviire  that  vvi.en  a 
uranium  mill  becomes  riyn-uperational. 
the  final  b.irrier  lo  control  radon  will  he 
en;p!;K:id  asexpeniliousiy  n-i 
[irnclicabie  considering  lethnolofjical 
lensibility  (uu. hiding  factors  beyond  the 
co.'itrol  of  the  licensee).  Sitting  interim 
dates  for  <;chieviiig  milestones  towards 
emplacement  will  support  and  better 
assure  tiiis  progress.  Also,  post* 


^ 


emplacement  determination  ol  radon 
flux  will  serve  as  confirmation  that  the 
design  of  the  cover  is  workinj^is 
intended.  EPA's  June  8,  1993  (58  FR 
32174),  notice  of  propo.sed  rulemaking 
and  its  November  15,  1993  (58  FR 
60340),  noti(;e  of  final  rulemaking 
provide  detailed  discussion  of  the 
rationale  for  the  action  and  the 
legislative  and  regulatory  history 
leading  to  its  proposal. 

Coordination  With  Affected  NRC 
Agreement  States 

The  affected  Agreement  States  of 
Colorado.  Texas,  and  Washington,  as 
well  as  the  State  of  Illinois,  were 
provided  a  draft  of  the  proposed  rule 
before  its  promulgation.  These  Slates' 
comments  and  the  Commission's 
,  responses  were  discussed  in  the  notice 
of  propo.sed  rulemaking  of  November  3. 
1993  (58  FR  58657).  Copies  of  lh:it 
notice  were  sent  to  the  affected  Slates. 
One  State  submitted  comments,  which 
are  addres,sed  below  along  with  the 
other  comments  received. 

Issue  of  Compatibility  With  Agreement 
States 

The  Commission  has  determined  that 
these  changes  are  a  Division'2  matter  of 
compatibility.  Under  Division  2.  States 
must  adopt  the  provisions  of  an  NRC 
rule  but  can  adopt  more  stringent 
provisions.  A  State  may  not  adopt  less 
stringent  ones.  This  designation 
(Division  2)  is  compatible  with  settion 
274o  of  the  Atomic  Energy  Act  of  1954. 
as  auieiided  (AE.A). 

Description  of  the  Rule 

Section  84a(2)  of  the  AE.^  n-quirtis  the 
Commissifin  to  conform  its  regulations    " 
governing  uranium  mill  tailings  lo 
ajiplicahle  EPA  n.'quire.ments  and 
sirindards.  Rased  on  this  requiuune.a 
and  the  plans  and  schedules  related  lo 
the  res«  ission  discussed  in  this 
docume.'M.  the  NRC  proposed  to  amend 
appendix  A  of  10  CFR  part  40  to 
cunfonn  to  EPA  proposed  amendmenSs 
to  40  CFR  part  192,  subpart  D. 
concerning  non-operationql,  NRC  >.r 
Ag.'ftemeut  Slate  li(.f:nsed  n;ill  l.-iliiigs 
sites.  Criterion  6  of  appt-iidix  A  to  pail 
40  .■•equirira  that  an  edrihen  cover  (or^ 
.ipproved  a'teiiialix  L-  f  over)  he  placed 
over  uranium  miil  tellings  lo  coiun*!  tl.u 
r.?lodse  of  iad'in-222  at  the  eii<l  of 
milling  optratioiis.  This  cover  is  lo  be 
designed  lo  provide  reasonabie 
assurance  thtjt  relea.si;s  of  radon  will  nuj 
exceed  an  average  r.f  20  p(  i'ln-s  and 
thrit  the  barrier  wiH  1;,^  e'lei.iive  in 
controlling  radon  rtltMses  lo  this  lev -.I 
for  1.000  years,  lo  Ihe  extent  reasonably 
achfevable.  ami,  in  any  case,  for  at  least 
200  years.  The  design  for  sati.'ifyingfhe 
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longevity  requirement  inc 
lor  erosion  control  such  as 
placement  of  riprap  over  th  f 
cover  itself.  (Criterion  6  is 
applicable  to  thorium  mill  tb 
These  amendments  to  Criterion 
to  uranium  mill  tailings  on 

This  rule,  both  as  propos<  d 
now  being  adopted,  amends 
adds  a  new  Criterion  6A,  an  d 
the  definitions  contained  in 
Introduction  to  appendix  A 

Paragraphs  (1),  (5),  (6),  anH 
revised  Criterion  6  contain 
previously  existing  requiren  lents 
Criterion  6.  These  provision  s 
the  subject  of  or  affected  by 
rulemalcing.  These  preexisti|ig 
of  Criterion  6  appear  in  this 
for  the  purpose  of  numberinb 
paragraphs  for  ease  of  refere  ice 
specific  requirements  contained 
the  criterion.  However,  mi 
conforming  revisions,  as  pre 
been  made  to  paragraph  (1) 
6  and  its  footnotes  for  clarit 
consistency  with  the  new  reh 
'    This  rule  adds  a  requirem  mt 
Criterion  6  for  a  one-time  veri 
that  the  barrier,  as  construct  jd, 
effective  in  controlling  relea  5es 
from  uranium  byproduct  mfferial 
levels  no  greater  than  20  p 
averaged  over  the  pile  or  impoun 
•  Th^  provision,  which  appe:  rs 
paragraph  (2),  also  specifies 
methpd  115,  as  described  in 
61..^pendix  B,  as  a  standard 
adequate  demonstration  of 
As  is  required  by  the  recent 
amendments  to  40  CFR  part 
subpart  D,  the  licensee  must 
method  or  another  approvec 
as  being  at  least  as  effective  n 
demonstrating  the  effectiven  iss  of  the 
final  radon  barrier.  A  copy  o  40  CFR 
part  61,  appendix  B,  has  bee  i  made 
available  for  inspection  at  th  j  NRC 
Public  Document  Room,  212  3  L  Street. 
NVV.  (Lower  Level),  Washing  ton.  DC. 

Because  of  practical  reasois,  the 
verification  of  radon  flux  lev  sis  must 
take  place  after  emplacemen  of  the  final 
radon  barrier  but  before  com  jletion  of 
erosion  protection  features.  1 1  order  for 
the  results  of  the  verification  to  remain 
valid,  erosion  protection  features  must 
be  completed  before  signifio  nt 
degradation  of  the  earthen  hi  rrier 
occurs.  The  NRC  will  consid  i 
final  determination  of  compli 
Criterion  6.  The  NRC  could 
among  other  things,  repetiti 
all  of  the  verification  procedi 
tase-by-case  basis  if  signific^t 
occurs  before  completion  of 
protection  features. 

Paragraph  (3)  of  revised  Cr  terion  6 
odds  a  requirement  that,  if  th  s 
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reclamation  plan  calls  for  phased 
emplacement  of  the  final  radon  barrier, 
the  verification  of  radon  flux  be 
performed  on  each  portion  of  the  pile  or 
impoundment  as  the  final  radon  barrier 
is  completed. 

Paragraph  (4)  specifies  the  reporting 
and  recordkeeping  to  be  made  in 
connection  with  this  demonstration  of 
effectiveness  of  the  final  radon  barrier.^ 
A  one-time  report  that  details  the 
method  of  verification  is  to  be  made 
within  90  days  of  completion  of  the 
final  determination  of  radon  flux  levels. 
Records  will  be  required  to  be  kept  until 
license  termination  documenting  the 
source  of  input  parameters  and  the 
results  of  all  measurements  on  which 
they  are  based,  the  calculations  and/or 
analytical  methods  used  to  derive 
values  for  input  parameters,  and  the 
procedure  used  to  determine 
compliance.  These  reporting  and 
recordkeeping  requirements  are 
comparable  to  the  EPA  requirements  in 
40  CFR  part  61.  subpart  T. 

The  Commission  notes  that  the  proper 
implementation  of  the  design  standard 
of  paragraph  (1)  of  Criterion  6  is  of 
primary  importance  in  the  control  of 
radon  releases.  The  addition  of  the 
requirement  for  verification  of  radon 
flux  levels  does  not  replace  or  detract 
from  the  importance  of  the  radon 
attenuation  tailings  cover  design 
standard. 

The  new  Criterion  6A  addresses  the 
timeliness  of  achieving  radon  emission 
control  in  the  case  of  uranium  mill 
tailings.  Criterion  6A  requires  that  the 
emplacement  of  the  earthen  cover  (or 
approved  alternative  cover)  be  carried 
out  in  accordance  with  a  written. 
Commission-approved,  reclamation 
plan  that  includes  enforceable  dates  for 
the  completion  of  key  reclamation 
milestones.  This  plan  will  be 
incorporated  as  a  condition  of  the 
individual. license.  This  plan  must 
provide  for  the  completion  of  the  final 
radon  barrier  as  expeditiously  as 
practicable  considering  technological 
feasibility  after  the  pile  or 
impoundment  ceases  operation.  This 
timeliness  requirement  has  the  same 
goals  for  completing  the  final  radon 
barrier  as  were  in  .the  MOU  discussed 
above.  In  addition^osion  protection 
features  must  also  be  completed  in  a 
timely  manner  in  accordance  with  the 
Commission-approved  reclamation 
plan. 

For  the  purposes  of  Criterion  6A. 
definitions  are  being  added  to  the 
Introduction  of  appendix  A  to  part  40 
(in  alphabetical  order  with  the 
preexisting  definitions)  for:  as 
expeditiously  as  practicable  considering 
technological  feasibility,  available 


technology,  factors  beyond  the  control 
of  the  licensee,  final  radon  barrier,"] 
milestone,  operation,  and  reclamation 
plan.  These  definitions  are  /' 

substantively  the  same  as  contained  in 
the  EPA's  recent  amendment  to  40  CFR 
part  192.  subpart  D.  However. 
reclamation  plan  covers  a  broader  range 
of  activities  than  required  in  EPA's 
tailings  closure  plan  (radon). 
Reclamation  of  the  tailings  in 
accordance  with  appendix  A  to  part  40 
includes  activities  also  occurring  after 
the  end  of  operation  that  are  beyond 
those  involved  in  the  control  of  radon 
releases,  such  as  groundwater 
remediation.  Thus,  it  is  appropriate  and 
efficient  for  planning  if  these  activities 
are  addressed  in  a  single  document. 
(This  rule  would  also  allow  the 
reclamation  plan  to  be  incorporated  into 
the  pre-existing  closure  plan,  also 
required  by  appendix  A,  which  includes 
other  actiyit,ies  associated  with 
deconHfiissidning  of  the  mill.) 

A  definitioniof/fno/  radon  barrier  was 
also  ificluded^inlfeCommission's 
proposed  njle  to  facilitate  the  drafting  of 
clear  regjilatory  text  and  to  eliminate 
any  ambiguity  with  respect  to 
compliance  with  the  20  pCi/m^s  "flux 
stpiidard"  after  completion  of  the  final 
egrthetv-bdrrier  and  not  as  a  result  of  any 
templHary  conditions  or  interim 
measures!  This  definition  excludes  the 
erosion  pns^ection  features  which  were 
not  a  subjecVof  EPA's  amendment  to  40 
CFR  part  192^116  EPA's  proposed  rule 
had  not  providted  a  definition  of  this 
term  or  comparajile  term.  However,  in 
its  final  rule,  the^PA  added  a  definition 
of  the  term  permanent  radon  barrier, 
also  to  reduce  ambiguity.  The  EPA's 
definition  is  substantively  the  same  as 
the  NRC  definition  of  final  radon 
barrier.  The  EPA  used  the  word 
"permanent"  in  keeping  with  the 
terminology  of  the  settlement  agreement 
but  defined  "permanent  radon  barrier" 
as  "the  final  radon  barrier  constructed 
to  achieve  compliance  with,  including 
attainment  of,  the  limit  on  releases  of 
radon-222  in  §  192.32(b)(l)(ii)."  Both 
definitions  refer  to  comparable 
standards  requiring  control  of  radon 
releases  to  levels  not  exceeding  20  pCi/ 
m^s  after  closure.  This  final  NRC  rule 
continues  to  use  the  word  "final"  as 
proposed,  because  it  is  more 
appropriate.  The  word  "final"  more 
accurately  describe^  the  last  earthen 
cover  over  the  tailings  pile  without  the 
erosion  protection  features.  The  barrier 
would  not  provide  permanent 
protection  without  the  erosion 
protection  features.  Even  after  these 
features  are  completed,  the  applicable 
long-term  design  standard  in  paragraph 
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(1)  of  Criterion  6  is  "effective  for  1,000 
years,  to  the  extent  reasonably 
achievable,  and,  in  any  case,  for  at  least 
200  years."  Although  not  intended  by 
EPA.  the  term  "permanent"  could  be 
interpreted  to  imply  "forever." 

Factors  beyond  the  control  of  the 
hcensee  are  defined  as  factors  , 

-proximately  causing  delay  in  meeting 
the  schedule  in  the  applicable 
reclamation  plan  for  the  timely     . 
emplacement  of  the  final  radon  barrier 
notwithstanding  the  good  faith  efforts  of 
the  licensee  to  complete  the  barrier. 
Consistent  v\;th  the  final  version  of 
EPA's  rule,  the  following  description  of 
possible  factors  beyond  the  control  of 
the  licensee  has  been  added  to  the 
definition  in  this  final  rule:  these  factors 
may  include,  but  are  not  limited  to: 
Physical  conditions  at  the  site; 
Inclement  weather  or  climatic 
conditions: 
An  act  of  God; 
An  act  of  war; 

A  judicial  or  administrative  order  or 
decision,  or  change  to  the  statutory, 
regulatory,  or  other  legal  requirements 
applicable  to  the  licensee's  facility  that 
would  preclude  or  delay  the     • 
performance  of  activities  required  for  ' 
compliance; 
Labor  disturbances; 
Any  modifications,  cessation,  or  delay 
ordered  by  State.  Federal,  or  local 
agencies; 

Delays  beyond  the  time  reasonably 
required  in  obtaining  necessary 
government  permits,  licenses, 
approvals,  or  consent  for  activities 
described  in  the  reclamation  plan 
proposed  by  the  licensee  that  result 
from  agency  failure  to  take  final  action 
after  the  licensee  has  made  a  good  faith, 
timely  effort  to  submit  legally  sufficient 
applications,  responses  to  requests 
(including  relevant  data  requested  by 
the  agencies),  or  other  information, 
including  approval  of  the  reclamation 
plan;  and 

An  act  or  omission  of  any  third  party 
over  whom  the  licensee  has  no  control. 

In  the  definition  of  available 
technology,  the  phrase  "and  provided 
there  is  reasonable  progress  toward 
emplacement  of  a  permanent  radon 
barrier"  was  not  included  in  the 
Commission's  proposed  rule  as  it 
seemed  inappropriate  within  the 
definition  and  the  concept  is 
incorporated  into  the  standard  itself, 
i.e..  Criterion  6A.  This  phrase  has  been 
included  in  the  final  definition  with  the 
word  "final"  in  place  of  "permanent"  in 
keeping  with  the  terminology  used  in 
this  rule.  A  parenthetical  with 
illustrative  examples  of  grossly 
excessive  costs  has  also  been  added 


consistent  with  EPA's  final 
amendments. 

The  definitions  for  as  expeditiously  as 
practicable  considering  technological 
feasibility  and  reclamation  plan  have 
been  specifically  identified  as  applying 
to  only  Criterion  6A  to  prevent  any 
potential  misapplication.  This  has  not 
been  done  in  the  case  of  the  other 
definitions  because  either  the  terms  are 
not  used  elsewhere  in  appendixA  or  are 
used  consistently  w^h  the  definitions 
being  added. 

This  rule  goes  beyond  EPA's  rule  by 
requiring  that  the  erosion  protection 
barriers  (or  other  features  for  longevity) 
be  completed  in  a  timely  manner. 
However,  the  rule  does  not  require  that 
enforceiable  dates  be  established  for 
completion  of  erosion  protection  as  a 
condition  of  license.  (The  key 
reclamation  activities  or  "milestones" 
for  which  enforceable  dates  are  to  be 
established  are  the  same  as  in  EPA's 
rule.)  The  reason  for  this  difference  is  so 
that  the  NRC  can  assure  that  erosion 
protection  is  completed  before  the 
barrier  could  degrade  significantly 
while  allowing  more  flexibility  in  this 
regard  than  for  the  "key  reclamation 
milestones."  Allowing  significant 
degradation  of  the  cover  before 
completion  of  other  aspects  of  the 
design  could  violate  the  design  basis. 

As  a  result  of  the  MOU.  most  affected 
licensees  (those  facilities  that  were  non- 
operational  at  the  time  of  the  MOU) 
have  voluntacily  submitted  reclamation 
plans  which  include  proposed  dates  for 
attainment  of  key  reclamation 
milestones.  (Planning  for  reclamation 
activities  with  Commission  approval 
was  required  by  previously  existing 
regulations.)  The  process  of  approving 
those  reclamation  plans,  at  least  those 
portions  dealing  with  control  of  radon 
emissions,  and  amending  the  licenses  to 
make  the  dates  for  completion  of  key 
reclamation  milestones  a  condition  of 
license  is  complete  with  the  exception 
of  the  Atlas  site  in  Moab.  Utah.  (In  this 
case,  license  amendment  has  been 
delayed  pending  resolution  of  issues 
raised  when  the  action  was  noticed  in 
the  Federal  Register.)  These 
impoundments  are  in  the  process  of 
being  reclaimed  with  varying  degrees  of 
completion.  Other  affected  NRC 
licensees  include  one  whose 
impoundment  has  ceased  operation 
since  the  MOU  and  who  is  in  the 
process  of  preparing  a  reclamation  plan, 
and  four  with  operational 
impoundments  who  will  be  affected  at 
the  time  the  impoundments  cease  to  be 
operational. 

The  considerations  made  in  these 
recent  licensing  actions  have  been 
consistent  with  those  reflected  in  this 


nile.  i.e..  paragraph  (1)  of  Criterion  fiA 
has  essentially  been  implemented  prior  . 
to  promulgation  as  a  result  of  the  MOU 
and  the  settlement  agreement  and  in 
anticipation  of  the  amendments  to  40 
CFR  part  192  and  this  rulemaking.  Thus, 
the  deadlines  for  completion  of 
milestones  established  in  licenses  will 
not  need  to  be  reconsidered  as  a  result 
of  this  rule.  Also,  the  actions  taken  since 
the  MOU  in  the  case  of  the  Atlas  site  in 
Moab.  Utah  are  consistent  with  this 
rulemaking.  The  licensee  has  submitted 
proposed  revisions  to  its  reclamation 
plans.  The  licensee  has  also  supplied 
further  information  and  proposed 
modifications  to  address  concerns  that 
have  been  raised.  Notices  of  proposed 
amendments  to  the  license  to  provide 
for  public  participation  have  been 
published.  The  most  recent  of  thdse  was 
published  on  April  7.  1994  (58  FR 
166B5).  Delays  in  the  schedule  for  radon 
barrier  emplacement  are  as  a  result  of 
difficulties  in  resolving  technical  issues 
related  to  the  adequacy  of  plans  for 
erosion  protection  and  groundwater 
protection  and  the  consideration  of 
alternatives  under  the  National 
Environmental  Policy  Act.  Thus,  delays 
result  from  a  combination  of  "the  need 
for  consistency  with  mandatory 
requirements  of  other  regulatory 
programs"  and  "factors  beyond  the 
control  of  the  licensee."  This  case  is 
primarily  an  example  of  factor  number 
(8)  in  the  definition  of  factors  beyond 
the  control  of  the  licensee  concerning 
delays  in  obtaining  necessary  approvals. 
The  issues  of  concern  in  the  approval  of 
ihik  revised  reclamation  plan  are  yet  to 
be  resolved  and  further  delays  are 
possible.  However,  no  new  issues  with 
regard  to  the  scheduling  of  final  radon 
barrier  emplacement  are  added  as  a 
result  of  this  rule.  The  license 
amendment  process  and  the  approval  of 
the  reclamation  plans  will  not  be 
adversely  affected.  The  NRC  staff  is 
continuing  to  provide  timely  attention 
to  the  resolution  of  this  case. 

Paragraph  (2)  of  Criterion  6A  adds 
specific  criteria  for  certain 
circumstances  under  which  the  NRC 
may  extend  the  time  allowed  for 
completion  of  key  milestones  once       '' 
enforceable  dates  have  been  established. 
An  opportunity  for  public  participation 
will  be  provided  in  a  decision  to  extend 
the  time  allowed  in  these  cases.  The 
Commission  may  approve  an  extension 
of  the  schedule  for  meeting  milestones 
if  it  is  demonstrated  that  radon 
emissions  do  not  exceed  20  pCi/m^s 
averaged  over  the  entire  impoundment. 
The  intent  of  this  provision  is  that,  if  the 
radon  release  rates  are  as  low  as  will  be 
required  after  closure,  there  is  no  need 
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192.32(a)(3)  (iv)  and  (v).  Both  final  rules 
are  more  consistent  with  the  settlement 
agreement  in  this  regard.  The  revisions 
are  (1)  that  only  byproduct  hiaterial,  not 
"similar"  material,  will  be  approved  for 
disposal  after  the  final  radon  liarrier  is 
complete  except  for  the  continuing 
disposal  area  and  the  verification  of 
radon  flux  levels  has  been  made,  and  (2) 
that  public  participation  is  specifically 
to  be  provided  for  only  in  the  case  of 
continued  disposal  after  radon  flux 
verification. 

The  final  rule  has  also  been  modified 
by  changing  the  words  "as 
expeditiously  as  practicable"  in  the  la.st 
sentence  of  this  paragraph  to  'in  a 
timely.manner  "  to  avoid  the  unintended 
application  of  the  definition  of  the  term 
"as  expeditiously  as  practicable 
'considering  technological  feasibility'  to 
activities  beyond  the  emplacement  of 
the  final  radon  barrier.  Additional 
clarifying  language  has  also  been  added 
to  this  paragraph. 

Note,  as  discussed  in  EPAs 
statements  of  consideration  for  its 
amendment  of  40  CFR  part  192  (at  58  FR 
32183;  June  8,  1993  and  reiterated  at  58 
FR  60354:  November  15,  1993),  the 
reclamation  of  evaporation  ponds  may 
be  dealt  with  separately  from  meeting 
the  expeditious  radon  cover 
requirements  if  deemed  appropriate  by 
the  Commission  or  the  regulating 
Agreement  State.  This  may  be  the  case 
whether  or  not  the  evaporation  pond 
area  is  being  used  for  continued 
disposal  of  byproduct  material. 
The  opportunities  for  public 
participation  specified  in  Criterion  6A 
are  in  keeping  with  the  MOU  and  the 
settlement  agreement,  and  will  be  made 
through  a  notice  in  the  Federal  Register 
providing  an  opportunity  for  public 
comment  on  the  proposed  license 
amendment.  This  notice  will  also 
provide  the  opportunity  to  request  an 
informal  hearing  in  accordance  with  the 
Commission's  regulations  in  10  CFR 
part  2.  subpart  L. 

Analysis  of  Comments 

In  respon.se  to  the  proposed  rule,  the 
Commission  received  comments  from 
seven  organizations  including  one  State 
regulatory  agency,  the  Environmental 
Prote<;tion  Agency,  and  five  industry 
organizations.  Copies  of  the  comments 
may  be  examined  and  copied  for  a  fee 
at  the  Commission's  Public  Document 
Room  at  2120  L  Street,  NVV.  (Lower 
Level).  Washington,  DC.  The  following 
discussion  summarizes  and  responds  to 
the  comments. 

General:  Need  and  Basis  for  Rule 

Comment.  The  commenters  were 
generally  in  favor  of  the  proposed  rule. 


However,  most  had  some  suggestions  for 
modifications.  Many  of  these  proposed 
modifications  reflected  a  desire  for 
stricter  adherence  to  the  words  of  the 
settlement  agreement  or  to  EPA's  final 
rule.  One  commenter  said  that  it 
understood  the  proposal  to  be  consistent 
with  the  terms  that  industry  litigants 
accepted  in  the  related  EPA 
p\ceedings.  The  American  Mining 
Congress  (AMC)  and  the  Atlantic 
Richfield  Company  (ARCO),  which 
incorporated  all  of  the  AMC  comments 
by  reference  in  its  comments, 
specifically  supported  the  rule  for  the 
purpose  of  implementing  the  settlement 
agreement  and  in  order  that  the 
"duplicative"  Clean  Air  Act 
requirements  in  40  CFR  part  61,  subpart 
T,  would  be  rescinded.  AMC  and  ARCO 
contended  that  the  rule  was  not  needed 
to  protect  public  health  with  the  ample 
margi^of  safety  required  as  a  basis  for 
rescinding  subpart  T,  but  that  it  would 
strengThim  existing  protection.  ' 

Specificam',  it  was  suggested  that 
§  40.63  giv(^  NRC  the  ability  to  provide 
post-closure  testing:  that  §40.42(c)(2)(i), 
(iii),  and  (iv)  can  provide  for  timely 
reclamation  of  the  tailings;  that  proper 
milestones  have  been  added  to  licenses 
under  the  existing  regulatory  program; 
and  that, EPA  has  never  issued  a  finding 
of  unacceptable  risk.  In  addition,  AMC 
provided  extensive  background  and 
support  for  rescission  of  subpart  T  and 
elimination  of  dual  regulation. 

Response.  The  Commission  has  stated 
and  continues  to  believe  that  its 
program  provides  an  adequate  degree  of 
protection  of  the  public  health  and 
safety  but  that  this  rule  provides  greater 
assurance  that  the  final  radon  barrier 
will  be  completed  in  a  timely  manner 
and  in  accordance  with  the  design 
standard.  The  Commission  disagrees 
with  certain  statements  made  by 
commenters  to  support  their  contention 
that  this  rule  was  not  necessary  to 
support  the  re.scission  of  subpart  T. 
With  regard  to  §40.63  and  post-closure 
testing,  because  footnote  1  to  Criterion 
6  specifically  indicated  that  no  radon 
monitoring  was  required,  the 
Commission  would  not  have  considered 
it  appropriate  to  use  §  40.63  to  require 
post-closure  testing  to  verify  that  radon 
flux  levels  do  not  exceed  20  pCi/m  ^s.  It 
was  also  suggested  that  §40.42 
adequately  addresses  the  timeliness  of 
tailings  reclamation.  Although 
decommissioning  normally  inttodes 
cleanup  of  a  site,  appendix  A  provides 
the  detailed  closure  requirements  for 
mills  in  which  the  reclamation  of 
tailings  is  covered  as  a  .separate  activity 
and,  thus,  is  an  exception  to  the  general 
requirements  for  decommissioning.  This 
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is  a  result  of  the  unique  treatment  of 
tailings  under  UMTRCA.  which 
provides  for  the  ultimate  custodial  care 
of  tailings  by  the  Federal  government 
rather  than  a  return  to  unrestricted  use. 
The  timeliness  statement  in 
§  40.42(c)(2)(iv)  is  interpreted  as 
applying  to  the  decommissioning  of  ihs 
mill  not  to  reclamation  of  the  tailings. 
The  background  materials  submitted  by 
AMC  have  been  reviewed  to  assure  that 
t^ere  are  no  gaps  in  the  information 
previously  available  to  the  Commission 
in  its  deliberations. 

As  a  general  response  concerning  the 
use  of  the  exact  words  of  the  settlement 
agreement  and  the  EPA  regulations,  the 
Commission  notes  that  it  is  required  to 
"conform"  to  40  CFR  part  192  by 
section  84a(2)  of  the  AEA  and  has 
agreed  in  principle  to,  but  was  not  a 
party  to,  the  settlement  agreement.  In 
past  conforming  changes,  conformance 
has  not  been  viewed  as  requiring 
identical  wording  and  fiexibility  has 
been  used  for  clarity  and  to  account  for 
different  formats  and  contents  of  rules. 
Thus,  the  Commission  is  not  bound  to 
the  exact  words  in  either  case.  Some 
differences  are  necessary  to  avoid 
ambiguity  or  confusion.  For  example, 
with  regard  to  this  rulemaking,  the 
scope  of  both  the  settlement  agreement 
and  the  EPA  amendments  were  limited 
to  the  completion  of  the  final  radon 
barrier  and  did  not  extend  to  the 
longevity  aspect  of  radon  control  nor  to 
other  aspects  of  reclamation.  The  terms 
"reclamation"  and  "closure"  have  a 
broader  meaning  in  appendix  A  than  as 
used  in  the  settlement  agreement  or  in 
EPA's  amendments  to  40  CFR  part  192. 
It  would  not  be  practical  to  limit  the  use 
of  these  terms  for  the  purpose  of  these 
specific  amendments  to  appendix  A. 
There  are  other  terms  that  must  also  be 
used  carefully  because  of  their  use  in 
NRC  regulations  or  by  the  regulated 
industry.  Beyond  what  was  considered 
necessary  to  avoid  ambiguity  and  to 
provide  appropriate  expansion  beyond 
the  .scope  of  EPA's  amendments,  the 
Commission  lias  attempted  to  be 
consistent  with  the  words  of  the 
.settlement  agreement  and  40  CFR  part 
192. 

Definitions 

Comment.  The  four  industry 
commenters  who  suggested  that  changes, 
were  needed  all  believed  it  was 
important  that  the  definitions  of  factors 
beyond  the  control  of  the  licensee  and 
available  technology  be  completely 
consistent  with  the  settlement 
agreement  and  the  final  amendments  to 
40  CFR  part  192,  subpart  D,  and 
specifically,  to  include  all  the 
illustrative  examples  within  the 


definition,  not  just  in  the  statement  of 
considerations.  Some  also  suggested 
that  the  words  "complete  the  barrier"  i 
the  definition  o\ factors  beyond  the 
control  of  the  licensee  be  changed  to 
"achieve  compliance."  They  were 
concerned  that  the  intent  of  the  parties 
to  the  settlement  agreement  would  not 
be  carried  out  in  the  interpretation  of 
these  terms  in  the  ftjture.  Some 
specifically  noted  the  loss  of  personnel 
familiar  with  the  issues  that  will 
accompany  the  close  of  the  NRC 
uranium  recovery  field  office  (URFO). 
The  EPA  did  not  suggest  that  including 
all  of  the  illustrative  text  was  necessary 
for  conformance  but  suggested  it  would 
be  best  to  include  the  phrase  "provi(jed 
there  is  reasonable  progress  toward 
emplacement  of  the  final  radon  barrier" 
(from  40  CFR  192.31(m))  in  NRC's 
definition  of  available  technology.  The 
EPA  also  suggested  adding  "in 
compliance  \?ith  Criterion  6.\-(l)"  after 
""complete  the  barrier"  in  the  definition 
of  factors  beyond  the  control  of  the 
licensee  for  clarity  and  to  assure  proper 
implementation  of  subpart  D  of  40  CFR 
part  192. 

Response  Explanations  concerning 
the  Commission's  intent  regarding  its 
interpretation  of  its  regulations  that 
appear  in  staterjjents  of  consideration 
stand  as  a  record  of  the  Commission's 
intent.  However,  inclusion  within  the 
regulatory  text  makes  the  illustrative 
examples  more  readily  available  so  that 
questions  of  interpretation  are  less 
likely  to  arise.  Consistent  with  EPA's 
final  amendments  to  40  CFR  part  192. 
all  of  the  illustrative  examples  have 
been  added  in  the  final  definitions.  The 
additional  text  suggested  by  EPA  has 
also  been  included  in  these  definitions. 

Comment.  Most  of  the  industry 
commenters  also  wanted  the  definition 
of  milestone  to  be  worded  exactly  as  in 
40  CFR  part  192.  The  concern  was 
primarily  that  milestones  not  be 
required  to  be  established  for  actions 
beyond  meeting  the  radon  "fiux 
standard."  Some  of  the  commenters  also 
suggested  that  the  use  in  the  preamble 
of  varying  modifiers,  "key,"  "interim," 
and  "reclamation,"  to  "milestones  "  and 
"milestone  activities,"  which  are  u.sed 
interchangeably,  was  confusing. 

Respnn.'ie.  The  definition  of  mile.-itone 
has  not  been  changed  because  the 
Commission  believes  it  is  less  confiising 
in  that  it  is  in  better  agreement  with 
normal  usage.  There  is  no  substantive 
difference  in  the  standard  as  a  result  of 
this  difference  and  it  gives  the 
Commission  the  fiexibility  to  use  the 
term  genericaily.  The  concerns 
expressed  are  addressed  alternatively 
through  minor  revisions  to  the 
definition  of  reclamation  plan  and 


paragraph  (2)  of  Criterion  BA  to  further 
clarify  that  no  deadlines  are  required  to 
n     be  established  in  the  licenses  beyond 
con;pleting  the  final  radon  barrier  as  a 
result  of  this  rulemaking  and  that  any 
other  schedules  established  in  a  license 
do  not  come  under  the  specific 
provisions  of  paragraph  (2)  of  Criterion 
6A.  The  term  "milestone  activities"  has 
been  avoided  in  this  final  rule  as  it  is 
redundant  given  this  definition.  The 
terms  "key."  "interim,"  and 
"reclamation  '  are  used  in  accordance 
with  their  dictionary  definitions  and 
require  no  further  definition.  As  is  clear 
from  the  definition  of  reclamation  plan. 
the  term  "reclamation"  is  not  limited  to 
radon  control  measures. 

No  comments  were  received 
concerning  the  definitions  of  as 
expeditiously  as  practicable  cons i den ng 
technological  feasibility,  final  radon 
barrier,  and  operation. 

Criterion  6— Verification  of  Radon 
Release  Levels 

Comment.  Some  commenters 
suggested  that  paragraph  (4)  of  Criterion 
6  could  be  interpreted  to  require 
submission  of  the  results  of  radon 
measurements  after  measurements  are 
made  on  a  portion  of  an  impoundment 
in  the  case  of  phased  emplacement  of 
the  radon  barrier.  Two  commenters        ' 
suggested  that  interim  reports  might  be 
required  in  a  particular  case  subject  to 
the  agreement  of  the  licensee,  but 
objected  to  the  possible  interpretation 
that  separate  reports  be  required 
routinely  en  each  portion  One 
suggested  that  it  should  be  clarified  that 
the  testing  need  not  be  done  on  each 
portion  as  the  cover  is  completed. 

Response.  Pai^graph  (3). specifically 
requfres  testing-to  be  done  on  each 
portion  of  thelmpoundment  as  the 
cover  is  completed  in  the  case  of  phased 
emplacement.  This  was  made  a 
requirement  rather  than  simply  being 
allowed  as  in  40  CFR  192.32(b)(4)(ii) 
because  of  the  requirement  in  paragraph 
(2)  of  this  Criterion  to  conduct  testing 
and  analysis  prior  to  placement  of 
erosion  protection  features  and  the 
importance  of  timeliness  in  completing 
erosion  protection  features.  There  is. 
however,  no  specific  time  limit 
established  in  the  regulation  for  these 
measurements  on  the  individual  • 
portions  of  the  impoundment. 

Paragraph  (4)  requires  submittal  of  a 
report  90  days  after  completion  of  the 
testing  and  analysis.  Because  this 
verification  is  of  radon  flux  levels 
averaged  over  the  impoundment,  it  is 
n'ot  complete  until  all  testing  and 
analysis  is  complete  for  the  whole 
impoundment.  Thus,  only  one  report  is 
required,  although  further  testing  and 
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miemaking.  Footnote  2  is  consistent 
with  40  CFR  part  192,  subpart  D,  which 
contains  the  same  footnote  (in  the 
comparable  design  standard,  40  CFR 
192.32(b)(l)(ii)).  The  footnote  was  not 
intended  to  and  does  not  require  long- 
term  monitoring.  The  Commission 
agrees  that  long-term  monitoring  would 
be  contrary  to  the  settlement  agreement. 

Comment.  One  commenter  argued 
that  the  existing  requirement  to  reduce 
gamma  exposure  to  background  levels 
should  be  eliminated  or  applied  only  at 
the  site  boundary.  This  commenter 
.stated  that  this  requirement  appears  to 
be  a  misinterpretation  of  the  intent  of  40 
CFR  part  192,  subpart  A.  This 
commenter  also  said  that  the  radon 
cover  will  attenuate  gamma  radiation  to 
near  background  levels  in  most  cases; 
and  that  in  an  unusual  case,  adding  to 
the  cover  to  control  gamma  exposure 
levels  could  be  unnecessarily  expensive, 
as  access  is  restricted.  The  commenter 
believed  that,  as  a  minimum,  the 
Commission  should  specify  a  limit 
based  on  acceptable  risk  to  the 
maximum-exposed  individual  that  can 
be  supported  by  a  cost-benefit  analysis. 

Response.  The  criterion  on  gamma 
exposure  levels  is  not  based  on  40  CFR 
past.  192  nor  any  other  EPA  regulation. 
It  has  been  in  appendix  A  to  part  40 
since  it  was  originally  added  to  part  40 
on  October  3.  1980  (45  FR  65521).  This 
aspect  of  Criterion  6  is  outside  the  .scope 
of  this  rulemaking.  However,  if  the  cost 
of  meeting  any  criterion  in  appendfii  A 
is  excessive  in  a  specific  case  due  to 
unique  conditions,  the  licensee  may 
request  an  alternative  approach  in 
accordance  with  the  Introduction  to 
appendix  A. 

Criterion  6 A.  Paragraph  (J)— 
Requirement  for  Timeliness 

Comment.  Two  commenters  were 
(oncerned  that  the  parenthetical 
■■(including  factors  beyond  the  control 
of  the  licensee)"  was  not  included  in  the 
standard  following,  "as  expeditiously  as 
practicable  considering  technological 
feasibility"'  as  in  40  CFR  192.32(a){3)(i) 
even  though  it  is  contained  in  the 
definition  of  as  expeditiously  as 
practicable  considering  technological 
feasibility.  They  claimed  that  this  could 
lead  to  misinterpretation  that  the 
standard  deletes  this  essential  concept. 

Response.  A  parenthetical  statement 
noting  that  the  term  as  expeditiously  as 
practicable  considering  technological 
feasibility  is  specifically  defined  in  tlie 
Introduction  and  includes  ■■factors 
beyond  the  control  of  the  licensee '•  has 
btutn  added. 

Comment.  Sonm  of  the  commenters 
opposed  the  establishment  of  .separate 
mih'.stone  deadlines  for  dewatering  and 


recontouring,  saying  that  the  settlement 
agreement  and  40  CFR  part  192  specify 
only  three  required  milestones 
including  just  one  for  interim 
stabilization.  Dewatering  and 
recontouring  are  pari  of  interim 
stabilization.  These  commenters  said 
that  this  was  also  inconsistent  with  the 
practice  with  existing  licen.Sus.  The  EPA 
noted  that  it  agreed  with  NRC's 
statement  in  the  preamble  of  its 
proposed  rule  that  the  concept  of 
milestones  could  not  be  omitted. 

Response.  The  final  rule  has  been     - 
changed  to  specifically  require  the 
establishment  of  deadlines  for  only 
three  milestones:  Wind  blown  tailings 
retrieval  and  placement  on  the  pile, 
interim  stabilization  (including      • 
dewatering  or  the  removal  of 
freestanding  liquids  and  recontouring). 
and  final  radon  barrier  construction. 
The  Commission,  however,  retains  the 
authority  to  require  the  establishment  of 
additional  milestones  determined  to  be 
■■key^'  to  the  completion  of  the  final 
radon  barrier  in  an  individual  case  (note 
the  words  '"but  not  limited  to'^  in  the 
definition  oi  reclamation  plan).  This  is 
consistent  with  40  CFR  part  192. 
subpart  D.  and  with  the  settlement 
agreement.  The  Commission  has  no 
intent  at  this  time  to  change  the 
milestones  for  which  deadlines  have 
already  been  approved  in  individual 
licensing  actions. 

Comment.  The  EPA  noted  that  it 
understands  that  emplacement  of  the 
final  radon  barrier  is  a  requisite 
milestone  but  was  concerned  that  it 
could  be  interpreted  otherwise,  and 
suggested  clarification.  The  EPA  also 
noted  that  it  understands  '■deadlines^*  to 
mean  dates  by  which  actions  must  be 
completed  and  "established  as  a 
condition  of  an  individual  license"  to 
mean  incorporation  of  a  condition  into 
a  license  by  the  Commission.  However, 
the  EPA  was  concerned  that  paragraph 
(1)  of  Criterion  6A  may  be  ambiguous 
and  provided  specific  suggested  edits. 
Response.  Paragraph  (1)  of  Criterion 
6A  has  been  modified  slightly  to 
address  EPA's  concerns,  although  not 
exactly  as  suggested.  The  Commission 
believes  it  is  clear  that  completion  of  the 
final  radon  barrier  is  a  requisite 
milestone,  that  ■deadlines"  means  dates 
by  which  actions  must  be  completed, 
and  that  deadlines  are  to  be  established 
on  the  basis  that  the  barrier  is  to  be 
completed  as  expeditiously  as 
practicable  considering  technological 
feasibility.  The  Commission  also 
believes  that  its  regulations  are  less 
subje<:t  to  misinterpretation  if  there  is 
consistency  of  style  and  terminology. 

Comment.  Two  commenters  were 
I  oncerned  about  the  NRC  extending  the 
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scope  of  the  timeliness  requirement 
from  that  of  40  CFR  partl92.  subpart  D. 
stating  that  the  "as  expeditiously  as 
practicable  considering  technological 
feasibility"  requirement  should  not  be 
extended  to  erosion  protection.  They 
contended  that  this  is  a  term  of  art 
limited  to  radon  emissions,  that  EPA 
u.sed  this  term  to  eliminate  the  cost- 
balancing  Standards  of  the  AEA  from 
radon  control  measures,  and  that 
applying  it  to  erosion  protection  would 
constrain  the  use  of  AEA  cost 
considerations.  They  also  noted  that 
N'RC  has  adequate  authority  under  other 
aspects  of  its  UMTRCA  program  to  deal 
.with  concern  for  degradation  of  the 
barrier  and  stated  that  NRC  should 
handle  this  on  a  site-specific  basis 
through  licen.se  amendment. 

Response.  The  final  rule  has  been 
modified  so  that  the  terminology  "as 
expeditiously  as  practicable  considering 
technological  feasibility"  is  used  only 
for  emplacement  of  the  final  radon 
barrier.  A  general  timeliness  standard 
for  completing  erosion  protection 
features  is  retained.  Thus,  it  is  clear  that 
the  licensee  must  complete  these 
actions  in  a  timely  way  and  that  the 
NRC  has  the  authority  to  take  action  if 
necessary  in  this  regard.  However,  the 
restrictive  cost  considerations  specified 
for  the  completion  of  the  final  radon 
barrier  do  not  apply  to  decisions 
concerning  the  timeliness  of  completion 
of  erosion  protection  features.  Instead, 
the  more  flexible,  general  cost 
considerations  of  the  AEA  (Section 
84a(l))  apply. 

Comment.  The  same  commenters 
sought  clarification  of  NRC's  intent  in 
extending  reclamation  plans  to  cover 
groundwater  protection.  They  asked 
whether  the  NRC  could  prevent 
licensees  from  continuing  surface 
ruclamation  until  grourdwater  issues 
are  r^olved,  stating  that  this  was  not 
past  practice.  However,  they  also 
wanted  the  Commission  to  confirm  that 
groundwater  concerns  could  constitute 
a  legitimate  cause  for  delay. 

Response.  It  is  important  for  all 
aspects  of  reclamation  to  be  addressed 
in  one  plan  so  that  potential  interactions 
of  various  activities  can  be  accounted 
for  and  that  reclamation  can  be  planned 
for  overall  efficiency.  Nonetheless,  all 
aspects  of  a  reclamation  plan  would  not 
necessarily  be  approved  at  the  same 
time.  Past  licensing  practice  has  not 
necessarily  required  all  details  of 
reclamation  planning  to  be  in  one 
document;  however,  approvals  of 
activities  have  included  consideration 
of  impacts  to  other  aspects  of 
reclamation.  The  NRC  would  not 
net;essarily  prevent  licensees  from 
continuing  surface  reclamation  until 


groundwater  issues  are  resolved. 
However,  the  words  "the  need  for 
consistency  with  mandatory 
requirements  of  other  regulatory 
programs"  in  the  definition  of  "as 
expeditiously  as  practicable  considering 
technological  feasibility"  make  it  clear 
that  groundwater  concerns  could 
constitute  a  legitimate  cause  for  delay. 
Whether  or  not  a  groundwater  issue 
would  be  considered  a  legitimate  cause 
for  delay  of  radon  control  measures 
under  paragraph  (1)  of  Criterion  6A 
would  depend  on  the  nature  of  the 
interaction  of  the  various  reclamation 
activities  in  a  particular  case. 

Criterion  6A.  Paragraph  (2)— Special 
Criteria  for  Approval  of  Delays 

Comment.  Two  commenters  stated 
that  paragraph  (2)  of  Criterion  6A  does 
not  fully  implement  the  settlement 
agreement.  They  stated  that  the 
settlement  agreement  and  40  CFR 
192.32(a)(3Kiii)  include  delay  of  interim 
milestones  for  reason  of  cost  not  just  the 
dates  for  completion  of  the  final  radon 
barrier.  These  same  commenters  were 
concerned  that  it  was  not  clear  from 
paragraph  (2)  of  Criterion  6A  that 
deadlines  for  milestones  could  also  be 
extended  because  of  factors  beyond  the 
control  of  the  licensee  and  also 
expressed  strong  agreement  with  the 
statement  that  there  is  "no  need  for 
complex  justifications  for  delaying 
completion  of  reclamation  '  if  the 
licensee  demonstrates  that  the  site 
meets  20  pCi/m-s  prior  to  final  closure. 
These  two  commenters  also  stated  that 
the  intent  of  the  settlement  agreement  is 
that  interim  milestones  may  be  changed 
without  meeting  20  pCi/m-s.  if  there  is 
no  delay  in  final  closure  date.  On  this 
subject,  the  EPA  specifically  supported 
paragraph  (2)  of  Criterion  6A  as  drafted. 
The  EPA  also  specifically  confirmed  our 
interpretation  of  its  amendments  to  40 
CFR  part  192  in  this  regard  and  clarified 
that  there  may  be  other  instances  under 
which  NRC  may  reconsider  a  date 
established  for  completion  of  a 
milestone.  The  EPA  also  stated  in  its 
comments  that  the  alternative 
interpretation  of  its  proposed      t 
amendments  suggested  in  the 
Commission  s  preamble  to  its  proposed 
rule  (that  meeting  the  20  pCi/m*s  "flux 
standard"  might  be  required  in  all  cases) 
was  incorrei;t. 

Response.  The  Commission  does  not 
agree  that  the  words  "or  relevant 
milestone"  in  .section  III.2.J  of  the 
settlement  agreement  and  40  CFR 
192.32(a)(3)(iii)  should  be  interpreted  to 
mean  that  these  paragraphs  address 
delay  of  interim  milestones  for  reason  of 
cost.  Also,  approvals  of  extensions  of 
interim  milestones  without  meeting  20 


pCi/m-s  are  not  necessarily  limited  to 
cases  where  there  is  no  delay  in  final 
closure  date. 

Paragraph  (2)  of  Criterion  6A  and  40 
CFR  192.32(a)(3)(ii)  and  (iiilset  forth 
specific  criteria  for  extensions  of 
deadlines  under  certain  circumstances 
These  provisions  do  not  cover  all 
circumstances  under  which  extensions 
may  be  approved.  This  interpretation 
was  confirmed  by  EPA  in  the  preamble 
of  its  final  nde  and  in  its  comments 
sul«nitted  on  NRC's  proposed  rule.  All 
othfflr  approvals  of  extensions  must  be 
made  under  paragraph  (1)  of  Criterion 
fiA  through  applying  all  of  the  concepts 
involved  in  the  requirement  for 
completion  of  the  final  radon  barrier  "as 
expeditiously  as  practicable  considering 
technological  feasibility"  (including 
within  its  definition  "factors  beyond  the 
control  of  the  licensee").  This  was 
stressed  in  EPA"s  final  rule  notice  of 
November  15.  1993.  at  58  FR  60351.  In 
response  to  a  commenter  that  noted  that 
NRC  or  an  Agreement  State  may  extend 
the  date  for  emplacement  of  the  radon 
barrier  based  on  "factors  beyond  the 
control  of  the  licensee"  as  that  term  is 
implicit  in  the  definition  of  "as 
expeditiously  as  possible."  EPA  staled 
in  part  that  "there  is  no  bar  to  NRC  or 
an  Agreement  State  reconsidering  a 
prior  decision  establishing  a  date  for 
emplacement  of  the  radon  barrier  that 
meets  the  standard  of  'as  expeditiously 
as  possible.'  Such  reconsideration 
could,  for  example,  be  based  on  the 
existence  ofTactors  beyond  the  control 
of  the  licensee,  or  on  a  change  in  any 
of  the  various  factors  that  must  be 
considered  in  establishing  a  date  that 
meets  the  as  expeditiously  as 
practicable'  standard  of  §  i92.32(a)(3)(i). 
However,  EPA  stresses  that  such  a 
change  in  circumstances  would  not 
automatically  lead  to  an  extension.  It 
would  be  incumbent  on  NRC  or  an 
Agreement  State  to  evaluate  all  of  the 
factors  relevant  under  §  192.32(a)(3)(i) 
before  it  could  change  a  previously 
established  milestone  or  date  for  the 
emplacement  of  the  final  barrier,  and 
any  new  date  would  have  to  meet  the 
standard  set  out  in  §  192.32(a)(3)(i)  " 
The  comparable  standard  in  this  NRC 
ni!e  is  set  out  in  paragraph  (1)  of 
Criterion  6A. 

Criterion  6A.  Paragraph  131— Continuing 
Disposal  During  Closure 

Comment.  Some  commenters  noted 
that  Criterion  6A.  paragraph  3.  as 
proposed,  was  inconsistent  with  the 
final  EPA  nile.  Some  also  suggested  that 
it  was  inconsistent  with  the  settlement 
agreement,  could  lead  to  premature 
closure,  and  would  require  rad/dT 
monitoring  during  closure.  On« 
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cominenter  said  that  "diiiing  closure 
activities"  does  not  inciiide  the  period 
after  emplacement  of  thafinal  radon 
barrier  according  to  the  EPA  rule  and 
the  settlement  agreement  and  that  the 
intent  should  be  that  "once  the  final 
radon  hairier  has  been  placed  over  the 
impoundment,  excluding  the  area 
receiving  byproduct  mat  [rial,  the 
"closure  process' cea.ses.'  Two  of  the 
commenters  sjaecifically  agreed  with  the 
interpretation  that  "durii  ig  closure 
activities"  could  include  the  f)eriod 
after  emplacement  of  the  final  radon 
barrier  and  wanted  the  N  ?C  to  confirm 
this  so  that  similar  mater  als  would  still 
be  allowed  at  that  time.  T  hese  two 
commenters  did  not  wan  paragraph  (3) 
of  Criterion  6A  to  requirt  an 
opportunity  for  public  pt  rticipation  in 
approving  acceptance  of  )yproduct 
material  "during  closure. '  The  EPA 
submitted  suggested  revii  ions  to  make 
final  paragraph  (3)  of  Cril  erion  6A 
consistent  with  the  final  imendments  in 
40  CFR  192.32(a)(3){iv)  and  (v). 

Hesponse.  EPA,  in  its  p  roposed 
revision  of  40  CFR  part  V 12.  subpart  D, 
combined  the  provisions  af  sections 
III.2.C  (i)  and  (ii)  of  the  se  tlement 
agreement  in  one  paragra  )h.  In  so 
doing,  EPA,  apparently  ir  advertently, 
differed  somewhat  from  t  le  settlement 
agreement  but  modified  t  te  final  rule  so 
that  it  is  now  consistent  \  'ith  the 
settlement  agreement.  Th  ( Commission 
must  conform  appendix  /  to  40  CFR 
part  192.  as  adopted,  and  tias  thus 
revised  its  final  rule  accoidingly.  The 
differences  from  the  prop  )sed  rule  are 
that  (1)  materials  similar  I  o  byproduct 
material  will  not  be  apprc  ved  for 
continued  disposal  after  t  le  verification 
of  radon  flux  levels  and  (i )  an 
opportunity  for  public  pai  ticipation  will 
not  specifically  be  provide  sd  in  the  case 
of  continued  disposal  dur  ng  closure 
prior  to  this  point  in  time  Note, 
however,  opportunity  for  )ublic 
participation  exists  in  anj  case  under  10 
CFR  part  2.  subpart  L.  Th«  exact  words 
suggested  in  EPA's  commi  tnts  have  not 
been  used  but  \h$  revisior  s  are 
substantively  the  same.  Tl  e  reasons  for 
differing  are  the  same  as  v  hen  the 
proposed  rule  was  drafted  [1)  the  term 
"closure"  in  appendix  A  1  as  a  broader 
meaning  than  the  scope  ol  EPA's  rule, 
and  (2)  the  final  radon  bar  ier  is  not 
absolutely  complete  while  disposal  is 
continuing  even  though  it  may  be 
adequate  to  demonstrate  tl  lat  average 
radon  release  levels  meet  tie  20  pCi/m^s 
"flux  standard." 


Miscellaneous  comments 

Comment.  One  State 
strongly  recommended 


coi  imenter 
thit 


NRC  offer 
guidance  (not  neces.sarily  jn  the  rule)  on 


paragraph  (3)  of  Criterion  6A  on  what 
materials  are  appropriately  similar.  The 
commenter  suggested  specification  of 
limits  to  the  range  of  variation  of  a 
critical  property  or  concentration  or 
activity. 

Response.  Guidance  on 
considerations  for  the  approval  of 
disposal  of  non-1  le{2)  materials  in 
tailings  impoundments  was  published 
May  13, 1992  (57  FR  20525),  This  notice 
also  presented  a  staff  analysis  on  which 
the  guidance  is  based  and  requested 
public  comment  to  be  considered  in  a 
decision  on  whether  the  guidance 
should  be  revised. 

Comment.  Two  commenters  stated, 
for  the  record,  that  they  agreed  with 
NRC  that  the  implementation  details  of 
EPA's  40  CFI^  part  192,  subpart  D,  are 
a  special  case  and  go  beyond  "generally 
applicable  standards,"  and  that  these 
provisions  should  not  set  a  precedent 
with  regard  to  what  constitutes  a 
generally  applicable  standard.  They 
contended  that  certain  aspects  of 
subpart  D  exceed  EPA's  statutory 
authority.  , 

Response.  The  Commission  noted  in 
the  preamble  of  the  proposed  rule  that 
the  nature  of  the  revisions  to  40  CFR 
part  192,  subpart  D,  were  influenced  by 
the  settlement  agreement,  that  the 
settlement  agreement  included 
considerable  detail  concerning  the 
specifics  of  the  regulations  that  were  to 
be  developed,  and  that  apparently  as  a 
result  of  this,  40  CFR  part  192,  subpart 
D,  includes  numerous  details  of 
implementation.  The  Commi.ssion  also 
stated  its  view,  which  it  still  holds,  that 
the  inclusion  of  these  implementation 
details  is  a  special  case  because  of  the 
settlement  agreement  and  does  not 
establish  any  precedent  with  regard  to 
what  constitutes  a  generally  applicable 
standard.  With  regard  to  the  question  of 
the  limits  of  EPA's  statutory  authority, 
any  challenge  to  EPA's  authority  to 
issue  the  November  15,  1993.  final 
amendments  to  40  CFR  part  192  is 
outside  the  scope  of  this  conforming 
action. 

Comment.  The  AMC  stated  that  even 
if  the  Commission  makes  this  rule  a 
Division  2  matter  of  compatibility,  AMC 
will  return  to  litigation  if  an  Agreement 
State  adopts  .more  stringent  provisions. 
•  Response.  UMTRCA  provides  the 
States  an  option  for  alternative,  more 
stringent  standards.  The  settlement 
agreement  cannot  eliminate  this  option. 
However,  notice  for  comment  and 
approval  by  NRC  is  required  and  AMC 
can  raise  appropriate  issues  at  that  time 
should  a  State  propose  more  stringent 
standards.  The  Division  2  matter  of 
<:ompatibility  is  maintained. 


Comment.  The  AMC  contended  that 
some  statements  in  the  preamble  to  the 
proposed  rule  were  in  error  or  in  need 
of  clarification.  Among  these 
contentions  were  that  the  summary  of 
bases  for  AMC's  challenge  to  subpart  T 
implied  that  the  Hmited  bases 
mentioned  were  all  inclusive. 

Response.  The  primary  bases  for  the 
\arious  Utigants'  challenges  were 
mentioned  in  a  brief  historical  summary 
that  was  not  presented  as  a  complete 
background.  The  EPA's  various  notices 
are  referenced  in  the  background  se<:tion 
of  this  notice  for  more  details 
concerning  subpart  T  and  the  related 
litigation. 

Comment.  AMC  also  stated  that  NRC 
had  implied  that  EPA  could  not  rescind 
subpart  T  if  the  planned  rulemakings 
were  not  completed,  arguing  that  EPA 
has  adequate  bases  to  rescind  absent 
these  rulemakings. 

Response.  NRC  did  not  mean  to  imply 
that  EPA  could  not  rescind  subpart  T 
absent  the  planned  rulemakings. 
However,  EPA  had  made  statements  thai 
it  would  not  rescind  subpart  T  unless 
comparable  provisions  were  added  to  40 
CFR  part  192  and  10  CFR  part  40. 

Comment.  The  AMC  also  stated  that 
the  timeliness  of  decommissioning  rule 
should  not  have  been  suggested  as  in 
any  way  relevant  and  requested  that 
NRC  note  that  Chairman  Selin  is  on 
record  suggesting  that  a  blanket 
exemption  of  uranium  recovery 
facilities  may  make  sense. 

Response.  Final  action  on  the 
proposed  NRC  rule  to  require  timeliness 
in  decommissioning  (January  13,  1993; 
58  FR  4099)  would  be  expected  to 
impact  the  timing  of  decommissioning 
of  the  mill,  not  necessarily  the  timing  of 
the  impoundment  going  from 
operational  status  to  closure.  ("Closure" 
in  appendix  A  does  include  both 
decommissioning  of  the  mill  and 
reclamation  of  the  tailings  and/or  waste 
disposal  areas.)  If  subpart  T  is 
rescinded,  there  will  be  no  regulatory 
requirement  for  the  tailings 
impoundment  to  change  from 
operational  to  non-operational  status 
within  any  specified  time  after  the  mill 
ceases  operation.  The  definition  of 
"operational"  in  subpart  T  would  have 
restricted  the  continued  use  of  the 
impoundment  for  extended  periods  after 
the  associated  mill  was 
decommissioned. 

No  comments  were  received  on  the 
regulatory  analysis  or  the  environmental 
assessment  and  finding  of  no  significant 
impact. 

Conclusion 

As  indicated  in  the  responses  to  the 
comments,  the  Commission  has  decided 
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to  adopt  the  rule  as  proposed  with 
minor  modifications,  which  consist  of 
revisions  to  conform  to  the  final 
effective  nmendments  to  40  CFK  part 
192  and  clarifications. 

Finding  of  No  Si^jficant 
Environmental  Impact:  Availability 
The  Commission  has  determined 
under  the  National  Environmental 
Policy  Art  of  1969,  as  amended,  and  tlie 
Commission's  regulations  in  subpart  A 
of  10  CFR  part  51.  thaJ  this  nile  is  not 
a  major  Federal  action  significantly 
affecting  the  quality  of  the  human ' 
environment  and  therefore  an 
environmental  impact  statement  is  not 
required.  This  final  rule  requires  that 
enfonsjable  dates  be  established  for 
certain  interim  milestones  and 
completion  of  the  final  radon  barrier  on 
non-operational  mill  tailings  piles 
through  an  approved  reclamation  plan 
and  that  a  determination  of  the  radon 
flux  levels  be  made  to  verify  compliance 
with  the  exi.sting  design  standard  for  the 
final  radon  barrier.  It  is  intended  to 
better  as.sure  that  the  final  radon  barrier 
is  completed  in  a  timely  manner  and  is 
adequately  constructed  to  comply  U-ith 
the  applicable  design  .standard.  Thus,  it 
provides  an  addilional  assurance  that 
public  health  and  the  environment  are 
adequately  protected.  Because  the  final 
rule  is  not  expected  to  change  the  basic 
procedures  or  construction  of  the  radon 
barrier^there  .should  be  no  adverse 
environmental  impacts.  The 
environmental  assessmejit  and  finding 
of  no  .significant  impact  on  which  this 
determination  is  based  are  available  for 
inspection  at  the  NKC  Public  Document 
Room.  2120  L  Street  N\V.  (Lower  Level). 
Washington.  DC.  Single  copies  of  the 
environmental  as.sessmcnt  and  finding 
of  no  significant  impact  are  available 
from  Catherine  R.  Mattsen,  U.  S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555.  Phone.  (301) 
41'")-f)264. 

Pajjcrwork  Reduction  Act  Statement 
This  final  rule  amends  information 
collection  requirements  that  are  subjeirt 
to  the  Paperwork  Reduction  Act  of  1980 
(44  IJ.S.C.  3501  et  seq.).  These 
requirements  were  approved  by  the 
Office  of  Management  and  Budget 
approval  numlntr  3150-0020. 

Public  reporting  burden  for  this 
collection  of  infomsation  is  estimnted  to 
average  156  hours  per  respon-^e. 
including  the  time  for  reviewing 
ins.'ructions,  senrrhing  existing  data 
soim:es.  gathering  and  maintaining  the 
data  needed,  and  compk  ting  and 
reviewing  the  collection  of  information 
Sofid  comments  regarding  this  burden 
i'->timate  or  any  other  aspe<;t  of  this 


collection  of  information,  including 
suggestions  for  reducing  this  burden,  to 
the  Information  and  Records 
Management  Branch  (T-6  F33).  U.S. 
Nuclear  Regulatory  Commission. 
Washington.  DC  20555:  and  to  the  Desk 
Officer,  Office  of  Information  and 
Regulator)'  Affairs,  NEOB-3019  (3150- 
0020),  Office  of  Management  and 
Budget.  Washington.  DC  20503. 

Regulatory  Analysis 

The  Commission  has  prepared  a 
regulator^'  analy.sis  on  this  final 
regulation.  The  analysis  examines  the 
costs  and  benefits  of  the  alfeniatives 
conisidered  by  the  Conmiission.  The 
analysis  is  available  for  inspection  in 
the  NRC  Public  Document  Room.  2120 
L  Street  NW.  (Lower  Level). 
Washington.  DC.  Single  copies  of  the 
aiialysis  may  be  obtained  from 
Catherine  R.  Mattsen.  U.S.  Nuclear 
Regulatory  Conmiission.  Washington 
DC20555.  (.301)41.5-P.2fi4. 

Regulatory  Flexibility  Certification 

In  accordance  with  the  Regulatory 
Flexibility  Act  of  1980.  |5  U.S.C. 
Q05(bjj,  the  Commission  certifies  that 
this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  There  are  only 
19  NRC  uranium  mill  licensees.  .Mmost 
all  of  these  mills  are  owned  by  large 
corponuions.  Althougli  a  few  of  the 
mills  are  partly-owned  by  companies 
that  might  qualify  as  small  husine.sses 
imder  the  Small  Business 
Administration  size  standards,  the 
Regulatory  Flexibility  Act  incorporates 
the  definition  of  small  business 
presented  in  the  Small  Business  Act. 
Under  this  definition,  a  small  business 
is  one  that  is  independently  owned  and 
operated  and  is  not  dominant  in  its 
field.  Because  the.se  mills  are  not 
indefH-Midently  owned,  they  do  not 
qualify  as  srnall  entities. 

list  of  Subjects  in  10  CFR  part  40 

Criminal  penalties.  Government 
contrads.  Hazardous  materials 
transportation.  Nuclear  materials. 
Reporting  and  rfH;ord keeping 
rijquiremenfs.  Soun:e  material. 
Uranium. 


For  the  reasons  .set  out  in  the 
fireamble  and  under  the  authority  of  the 
Atomic  Energy  Act  of  1^54.  as  amended; 
the  Energy  Reorganization  Act  of  1974. 
as  amended;  and  5  U.S.C.  5523nd  553; 
the  NRC  is  adopting  the  following 
amendments  to  10  CFR  part  40. 


PART  40— LICENSING  OF  SOURCE 
MATERIAL 

1.  The  authority  citation  for  part  40 
continues  to  read  as  follows: 

Authority:  Sec^  62.  63.  64.  65.  81.  161 
182.  183.  186.  68  Stat.  932.  933.  935.  948. 
953.  954.  955.  as  amended,  srts  no(2)  83 
84.  Pub.  L.  95-604.  92  Stat  3033.  as 
•   amended.  3039.  sec.  234.  83  Stat.  444.  as 
amended  (42  U.S.C.  2014(e);2).  2092.  2093 
2094.  2095.  2111.  2113.  2114.  2201.  2232 
2233.  2236.  2282);  sec.  274.  Pub.  L  86-373 
73  .Stat.  688  (42  U.S.C  2021);  sees  201 ,  as 
iimended.  202.  206.  88  Stat.  1242.  as 
amended.  1244. 1246  (42  U.S.C  5841.  5842. 
5846);  sec.  275.  92  Stat.  3021.  as  amended  by 
Pub.  L  97-415.  96  Stat.  2067  (42  U.S.C 
2022). 

Sectitm  40.7  dko  issued  under  t'ul).  L  95- 
601.  sec.  10.  92  Stat.  2951  (42  I  .S.C  5851). 
.Stxtion  40.31(g)  ai.so  issued  under  sw    122 
68  .StHt.  939  (42  U.S.C  2152).  Section  40.46 
ai.sd  issued  under  sec.  184.  68  .Stat  954  as 
amended  (42  U  .S.C  2234).  Section  40  71  also 
issued  under  sec  187.  68  .Stnl.  95')  (42  U  S  C 
2237). 

2.  In  appendix  A,  add  the  definitions 
of  as  expeditiously  us  practicable 
conaiderino  techn'ologicpl  feasibilitv. 
available  technology,  factors  beyond  the 
control  of  the  licensee,  final  radon 
harrier,  milestone,  operation,  and 
reclamation  plan  to  the  Introduction  in 
alphal«tical  order:  revi.se  Criterion  fi; 
and  add  Criterion  OA  to  read  as  follows: 

Appendix  A  to  Part  40— Criteria 
Relating  to  ttie  Operation  of  Uranium 
Mills  and  the  Disposition  of  Tailings  or  - 
Wastes  Produced  by  the  Extraction  or 
Concentration  of  Source  Material  From 
Ores  Processed  Primarily  for  Their 
Source  Materia!  Content 

Introduction 

•  *  •  .  , 

As  expeditinnsly  ns pnit1uiil)lr  considering 
technological  feasibility,  for  the  purposes  of 
Criterion  6A.  means  as  quickly  as  jxtssibie 
considering:  the  physical  characti^risiics  of 
the  tHiiings  and  the  site;  the  Hmits  of 
civailahie  technoiof^v:  the  need  for 
consistency  with  mandator>-  n-quin-n'eiitsof 
other  regulatory  programs;  and  ti,rt,,rs 
Iteynud  the  control  of  the  licensee  1  '.r 
phrase  pemii|s  considcralion  of  ihi  cost  of 
i.ompliance  only  to  the  extent  speciRciilly 
provided  for  by  use  of  the  term  iiivilahle 
tfchnnhfjy. 

Availahle  technology  nMnna  techiiologi.js 
and  methods  for  emplarins  a  final  radon 
hiirrior  on  uriinium  mill  tailings  piles  or 
impoundments.  This  tenn  sh;>ll  not  !m- 
ccmstnied  to  include  extraordinary  mcusun-s 
or  techniques  that  would  imp(Kt' .  <•  ts  that 
are  grossly  excessive  as  me.isured  hv  prrn  tice 
within  the  industry  (or  one  that  is  reasonalily 
analogous),  (such  as.  by  wav  of  illustration 
only.  unrcM.sonahle  overtime,  sijiffing.  or 
lrans|)ortation  n-quirements.  dr..  considcrinR 
n(irmal,practire  in  the  industry;  laser  fusion 
of  .soils,  etc.),  pntvided  there  is  reasonable 
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progress  toward  emplacemnr  t 
nidon  barrier.  To  determine 
costs,  the  relevant  baseline 
cost  shall  be  compared  is  th^cost 
for  tailings  impoundment  clqsure 
in  the  licensee's  approved 
but  costs  beyond  these  estimates 
automatically  be  considere- 


of  the  final 
( rossly  excessive 
which 
estimate 
contained 
re:lamation  plan, 
shall  not 
isslv 


:<l,;ros 


fxci;ssive. 


cs  a 


^iy 


licen  lee 


t  >c 


he 


Factors  beyond  the  control 
niiMns  factors  proximately 
mwting  the  schedule  in  the 
recUmation  plan  for  the  tim 
of  the  final  radon  barrier  not 
good  faith  efforts  of  the  li 
the  barrier  in  compliance  wi 
of  Criterion  6.\.  These  factor; 
hut  are  not  limited  to — 

(1)  Physical  conditions  at 

12)  Inclement  xveather  or  c 
( onditions; 

(U)  An  act  of  Cod; 

(4)  .An  act  of  war; 

(.5)  \  judicial  oradministn 
dtNJsion,  or  change  to  the 
regulatory,  or  other  legal  n'qi 
applicable  to  the  licensee's  " 
would  preclude  or  delay  the 
a(  tivities  required  for  conipl 

(H)  Labor  disturbances: 

(7)  Any  modifications, 
ordered  by  State.  Federal,  or 

(8)  Delays  beyond  the  time 
n>quired  in  obtaining  necessa 
permits,  licenses,  approvals, 
activities  described  in  the  rec 
profMised  by  the  licensee  that 
Hgency  failure  to  take  final  ac 
licensee  has  made  a  good  fa 
1o  submit  legally  sufficient  a 
responses  to  requests  (inclu 
requested  by  the  agencies),  oi 
information,  including  apprc 
reclamation  plan;  and 

O)  An  act  or  omission  of 
over  whom  the  licensee  has 
~  Final  mdnn  barrier  means 
•over  (or  approved  altemativ 
tailings  or  waste  constructed 
Criterion  6  of  this  appendix-( 
erosion  protection  features). 


of  the  licensee 
sing  delay  in 
>  pplicable 

emplacement 
ith.<)tiinding  the 
to  complete 
1  paragraph  (1) 
may  include. 


^  site: 
matic 


live  order  or 


sta  utory. 


irements 
:ility  that 
>erformanre  of 
i  mce: 


,  cess  3t 


It  1 


Milestone  means  an  action 
requirr-d  to  occur  by  an  enfon 


Ofjttmtinn  means  that  a  ura  \ 
thoriurr  ••.:ll  failings  pile  or  i 
being  'jM^d  for  the  continued 
byproduct  material  or  is  in  sti 
such  placement.  A  pile  or  im] 
in  operation  from  the  day  tha 
material  is  first  placed  in  the 
impoundment  until  the  liay 
b»'gins. 


Retlnmotion  ylun.  for  the  [ 
t;rifr>-ion  6.A.  means  the  plan 
activities  to  accomplish  rec 
tailings  or  waste  disposal  are: 
with  the  technical  criteria  of 
The  rix:Iamation  plan  must  i 
si.hedule  for  reclamation  mi! 
key  to  the  completion  of  the  f 
hnrtw.t  including  as  approprif 


ion  or  delay 
ocal  agencies; 
reasonably 

government 
ir  consent  for 
amation  plan 
result  from 
ion  after  the 

timely  effort 

ications. 
relevant  data 
other 
'al  of  the 


d  ng 


ai  V 


no 


third  party 
control. 
le  earthen 
cover)  over 

o  comply  with 

xcluiiing 


ir  event  that  is 
eable  date. 


lum  or 

ipoundment  is 
lacement  of 
ndby  status  for 
loundment  is 
byproduct 
lile  or 
closure 


fi  lal 


irposes  of 
ii:tailing 
aviation  of  the 
in  accordance 
is  appcntiix. 
ude  a 
t  >tones  that  art; 
nal  radon 
e.  but  not 


n  li 


limited  to,  wind  blown  tailings  retrieval  and 
placement  on  the  pile,  interim  stabilization 
(including  dewatering  or  the  removal  of 
freestanding  liquids  and  recontouring],  and 
final  radon  barrier  construction. 
(Kec:lamation  of  tailings  must  also  be 
addressed  in  the  closure  plan;  the  detailed 
reclamation  plan  may  be  incorp<jrated  into 
the  closure  plan.) 
•         •         *         •         • 

Criterion  6  (1)  In  disposing  of  waste 
bypm<luct  material,  licensees  shall  place  an 
earthen  cover  (or  approved  alternative)  over 
tailings  or  wastes  at  the  end  of  milling 
operdtions  and  shall  close  the  waste  disfxjs.il 
area  in  accordance  with  a  design  '  which 
provides  reasonable  assurance  of  control  of 
radiological  hazards  to  (i)  be  effective  for 
1,000  years,  to  the  extent  reasonably 
ai;hievable.  and,  in  any  case,  for  at  least  200 
years,  and  (ii)  limit  releases  of  radon-222 
from  uranium  byproduct  materials,  and 
radon-220  from  thorium  byproduct  materi.ils. 
to  the  atmosphere  so  as  not  to  exceed  an 
average^  release  rate  of  20  picocuries  per 
square  meter  per  second  (pCi/m-s)  to  the 
extent  practicable  throughout  the  effective 
design  life  determined  pursuant  to  (l)(i)  of 
this  Criterion.  In  computing  required  tailings 
cover  thicknesses,  moisture  in  soils  in  excess 
of  amounts  found  normally  in  similar  soils  in 
similar  circumstances  may  not  be  considered. 
Direct  gamma  exposure  from  the  tailings  or 
wastes  should  be  reduced  to  background 
levels.  The  effects  of  any  thin  synthetic  layer 
may  not  be  taken  into  account  in  determining 
the  calculated  radon  exhalation  level.  If  non- 
soil  materials  are  profmsed  as  cover 
materials,  it  must  be  demonstrated  that  these 
materials  will  not  crack  or  degrade  by 
differential  settlement,  weathering,  or  other 
mechanism,  over  long-term  intervals. 

(2)  As  soon  as  reasonably  achievable  after 
emplacement  of  the  final  cover  to  limit 
releases  of  radon-222  from  uranium 
byproduct  material  and  prior  to  placement  of 
erosion  protection  barriers  or  other  features 
necessary  for  long-term  control  of  the 
tailings,  the  licensee  shall  verify  through 
appropriate  testing  and  analysis  that  the 
design  and  construction  of  the  final  radon 
barrier  is  effective  in  limiting  releases  of 
radon-222  to  a  level  not  exceeding  20  pCi/ 

m  H  averaged  over  the  entire  pile  or 
impoundment  using  the  procedures 
described  in  40  CFR  part  61,  appendix  B, 
Method  115.  or  another  method  of 
verification  approved  by  the  Commission  as 
being  at  least  as  effective  in  dt  r.unstrating 
the  effectiveness  of  the  final  radon  barrier. 

(3)  When  phased  emplacement  of  the  final 
radon  barrier  is  included  in  the  applicable 


'  In  the  casp  of  ihorium  byproduct  materials,  thp 
standard  applies  only  to  design.  Monitoring  for 
radon  emissions  from  thorium  bvprodi;ct  materials 
after  installation  of  an  appropriate!  v  designed  cover 
is  not  requirpJ. 

-This  avorage  applies  to  the  en'ire  surface  of  earh 
di.sposal  ar>;a  over  a  period  of  a  least  one  year,  but 
a  period  short  compared  to  100  years.  Radon  will 
come  from  both  byproduct  materials  and  from 
covering  materials.  Radon  emissions  from  covering 
materials  should  be  estimated  as  pan  of  developing 
a  closure  plan  lor  each  site.  The  standard,  however, 
applies  only  to  emi^.sion.s  from  byproduct  materials 
til  the  atmosphpre. 


reclamation  plan,  the  verification  of  radon- 
222  release  rates  required  in  paragraph  (2)  of 
this  criterion  must  be  conducted  for  each 
portion  of  the  pile  or  impoundment  as  the 
final  radon  barrier  for  that  portion  is 
emplaced. 

(4)  Within  ninety  days  of  the  completion 
of  all  testing  and  analysis  relevant  to  the 
required  verification  in  paragraphs  (2)  and  (3) 
of  this  criterion,  the  uranium  mill  licensee 
shall  report  to  the  Commission  the  results 
detailing  the  actions  taken  to  verify-  thiit 
levels  of  release  of  radon-222  do  not  exceed 
20  pC^i/m  ^s  when  averaged  over  the  entire 
pile  or  impoundment.  The  licensee  shall 
maintain  records  until  termination  of  the 
license  documenting  the  source  of  input 
parameters  including  the  results  of  all 
measurements  on  which  they  are  based,  the 
calculations  and/or  analytical  methods  used 
to  derive  values  for  input  parameters,  and  the 
prcK:edure  used  to  determine  compliance. 
These  records  shall  be  kept  in  a  form  suitable 
for  transfer  to  the  custodial  agency  at  the 
time  of  transfer  of  the  site  to  DOE  or  a  .State 
for  long-term  care  if  requested. 

(5)  Near  surface  cover  materials  (i.e., 
within  the  top  three  meters)  may  not  include 
waste  or  rock  that  contains  elevated  levels  of 
radium;  soils  used  for  near  surface  cover 
must  be  essentially  the  same,  as  far  as 
radioactivity  is  concerned,  as  that  of 
surrounding  surface  soils.  This  is  to  ensure 
that  surface  radon  exhalation  is  not 
significantly  above  background  because  of 
the  cover  material  itself. 

(6)  The  design  requirements  in  this 
criterion  for  longevity  and  control  of  radon 
releases  apply  to  any  portion  of  a  licensed 
and.'or  disposal  site  unless  such  portion 
contains  a  concentration  of  radium  in  land, 
averaged  over  areas  of  100  square  meters, 
which,  as  a  result  of  byproduct  material,  does 
not  exceed  the  background  level  by  more 
than:  (i)  5  picocuries  per  gram  (pCi.'g)  of 
radiiim-226,  or,  in  the  case  of  thorium 
byproduct  material,  radium-228,  averaged 
over  the  first  15  centimeters  (cm)  below  \\)f 
surface,  and  (ii)  15  pCi/gof  radiuin-226,  or, 
in  the  case  of  thorium  byproduct  material, 
radium-228.  averaged  over  15-cm  thick  layers 
more  than  15  cm  below  the  surface. 

(7)  The  licensee  shall  also  address  the       ; 
nonradiological  hazards  associated  with  the 
wastes  in  planning  and  implementing 
closure.  The  licensee  shall  ensure  that 
disposal  areas  are  closed  in  a  manner  that 
minimizes  the  need  for  further  maintenance. 
To  the  extent  necessary  to  prevent  threats  to 
human  health  and  the  environment,  the 

, licensee  shall  control,  minimize,  or  eliminate 
post-closure  escape  of  nonradiplogical 
hazardous  constituents,  leachate. 
cnntijminated  rainwater,  or  waste 
decomposition  products  to  the  ground  or 
surface  waters  or  to  the  atmosphere. 

Criterion  6A  (1)  For  impoundments 
containing  uranium  byproduct  materials,  the 
final  radon  barrier  must  be  completed  as 
expeditiously  as  practicable  considering 
technological  feasibility  shet  the  pile  or 
impoundment  ceases  operation  in 
accordance  with  a  written,  Commission- 
approved  reclamation  plan.  (The  term  as 
expeditiously  as  practicable  considering 
technolngirni  feasibility  as  specifically 
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iltitliiL-d  ill  the  Introdin.tion  of  this  appendix 
irxludes  factors  beyond  the  control  of  the 
liticnsee.)  Deadlines  for  completion  of  the 
final  radon  barrier  and.  if  applicable,  the 
following  interim  milestones  must  Ix;  - 
cstablisl-.Ld  as  a  condition  of  the  individual 
license:  windblown  tailings  retrieval  and 
placement  on  the  pile  and  interim 
stabilization  (including  dewatering  or  the 
removal  of  freestanding  liquids  and 
rcconfoiiring).  The  placement  of  erosion 
protection  barriers  or  other  features  necessary 
for  long-term  control  of  the  tailings  must  also 
Im?  completed  in  a  timely  miinner  in 
iii;(;ordance  with  a  written,  (',<)mmission- 
iipproved  reclamation  plan. 

(2)  The  Commission  may  approve  a 
iirxnsec's  request  to  extend  the  time  for 
performance  of  milestones  related  to 
emplacement  of  the  final  radon  barricrr  if. 
after  providing  an  opportunity  for  public 
participation,  the  Qinimission  finds  that  the 
licensee  has  adequately  demonstrated  in  the 
manner  required  in  pasagi^ph  (2)  of  Criterion 
»i  that  releases  of  radon-222  do  not  exceed  an 
average  of  20  pCi/m^s.  If  the  delay  is 
■ipproved  {)n  the  basis  that  the  radon  releases 
do  not  exceed  20  f)Ci/m-s,  a  verification  of 
radon  levels,  as  required  by  paragraph  (2)  of 
Criterion  6,  must  be  made  annually  during 
the  period  of  delay.  In  addition,  once  the 
Commission  has  established  the  dale  in  the 
reclamation  plan  for  the  milestone  for 
completion  of  the  final  radon  barrier,  tHo 
("ommission  may  extend  that  date  based  on 
cost  if.  after  providing  an  opportunity  for 
public  participation,  the  Commission  finds 
that  the  licensee  is  making  goo<1  fnith  efforts 
to  emplace  the  final  radon  barrier,  the  delay 
IS  consiste.-t  with  the  definition  ui available 
tnrhnclogy.  and  the  radon  releases  caused  by 
the  delay  will  not  result  in  a  significant 
incremental  risk  to  the  public  health. 

(3)  The  Commission  may  authorize  by 
license  amendment,  upon  licensee  requ'r>t,  a 
portion  of  the  impoundment  to  accept 
uranium  byproduct  materia!  or  such 
materials  that  are  similar  in  physical, 
chemical,  and  radiological  characteristics  to 
•he  uranium  mill  tailings  and  associated 
vvii.stes  already  in  the  pile  or  impoundment, 
trom  other  sources,  during  the  closure 
l.r!>ccss.  No  buch  authcrizalii/n  will  be  made 
i;  it  results  in  a  deiay  or  impedinient  to 
en  ^placement  of  the  final  ra<!on  barrier  over 
the  mmiiinderof  the  impoundmenl  in  a 
manner  th;;;  will  achievt*  levels  of  ra  for,- 222 
r-.!t:H--fs  not  exceeding  20  p<:i/m's  av,>ra;;fd 
i;ver  the  ':'iuire  i.'nj;oiindmcnt.  The 
verini..iti[.n  reqvirc.i  in  paragraph  (2)  ol 
Crjtv'ion  .S  may  'je  completed  with  :;  pction 
<•■!  the  impuundnient  h-ring  nsed  forfuithcr 
(iisposal  if  the  Comr.iission  makes  a  final 
findiMi?  fh,.t  the  im;.ouadmnnt  will  continue 
t«i  achieve  a  level  of  radon-222  rfJeases  nil 
t:.<cei.diiy  20  [iCi/iu^s  avi;r:;ged  o»cr  t'le 
•mtirf!  iinp.'vuridment.  in  this  rase,  after  \hi 
ru'.al  ra<lon  barrier  is  complott  e.v.cpt  for  the 
c(mllni'ii!;^  dispos.il  nrea,  (a)  only  bypro^luct 


pv'ittrial  will  lie  authorized  f.jr  div 


•posai  will  be  limittTd  to  the  spt 
;  disptisal  p.rua,  ar.d  (c)  this 


l,(b) 


timely  manner  after  disposal  operations  cease 
in  accordance  with  paragraph  (1)  of  Criterion 
6;  however,  these  actions  are  not  nHjuired  to 
be  complete  as  part  of  meeting  the  deadline 
for  final  radon  barrier  construction. 

Dated  at  Kockville,  Maryland,  this  24th  day 
of  May.  1994. 

For  the  Nuclear  Regulatory  (ximmissicui 
John  C.  HoyJc; 

Acling  Secrftary- of  the  Commission. 
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providing  opportunity  for  public 

j.-iiticipation.  Reclamation  of  the  dispo.s-al 

•ir-M.  as  ap()ropriatc,  must  be  complete'!  in  a 


SMALL  BUSINESS  ADMINISTRATION 
13  CFR  Part  121 

Small  Business  Size  Standards;  Surety 
Bond  Guaranty  Assistance  Program 

AGENCY:  Small  Business  Administration. 
ACTION:  Final  rule. 


SUMMARY:  The  Small  Business 
Admini.stration  (SBA)  is  adopting  as 
final  a  size  standard  for  the  Surety  Bond 
Guaranty  Program  of  $.5.0  million'in 
average  annual  receipts  for  firms  in  the 
construction  and  ser\'ices  industries. 
This  si/.e  standard  is  being  adopted  in 
order  to  take  into  consideration  the 
effect  of  inflation  since  1978  on  t.'ie 
current  size  standard  and  to  expand 
el!p,ibility  for  SBA  surety  guarantees  to 
firms  in  the  construction  and  services 
industries  above  $3.5  million  that  are 
experiencing  difficulties  in  obtaining 
surety  bonding  in  the  private  market. 
DATES:  Effective  July  1.  1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Gary  M.  Jackson,  Director.  Size 
Standrjrds  Staff.  Tel:  (202)  205-6018. 
SUPPLEMENTARY  INFORMATION:  The  SBA 
has  admini.stcred  a  program  of  pontract 
survty  bond  guarantee  assistance  for 
.small  biisines:j(is  since  1971.  The  SB.\ 
gu.jrentee  enables  particip.'iting  surety 
coripaiiies  to  furni:-,h  surety  bonds  on 
brhalf  of  small  cojitractors  that  would 
be  unable  to  obtain  bonding  on 
rcisonabie  terms  and  conditicns 
without  an  SBA  guarantee.  Tlie  SBA 
fija'aiitees  the  surety  company  against  a 
percentage  ol  loss  i!  may  incur  under  an 
elii',iMe  contractoi  s  bond. 

This  final  rule  wiil  incren.se  the  sur-'ly 
bond  guarantee  size  standard  lo  "55,0 
million  in  average  annu.;l  re  e;i)ts  from 
53.3  mulioji  for  tlrms  in  the 
construr.tim  and  services  industrieii     ^ 
which  apr.ly  for  such  guni.'int;jvi.<:.  This 
.u'opted  size  standard  is  lower  than  th»f 
So  million  size-  siandrird  the  SB.'^  h:.d 
propo.soil  on  August  27,  1993  (58  FR 
45300).  As  stated  fn  iiie  proposed  rule, 
the  SBA  believes  the  current  $3.5 
million  size  standard,  established  in 


1978  (43  FR  21689),  should  be  increased 
for  three  reasons:  (1)  to  account  for  the 
effet.ls  of  inflation  since  1978,  (2)  to 
bring  the  suret\'  size  standard  closer  to 
the  size  standards  established  for  other 
program  purposes  for  the  construction 
indu.stries  ($7  million  for  special  trades  ,_ 
and  $17  million  for  general  and  heavy 
construction),  and  (3)  to  extend 
assistance  to  firms  above  $3.5  million 
who  otherwise  could  not  obtain  surety 
bonds  on  reasonable  terms  and 
conditions.  Further  consideration  of  the 
proposed  size  standard  by  the  SBA  in 
light  of  comments  received  to  the 
propo.sed  size  standard  has  led  to  the 
conclusion  that  a  size  standard  of  S5 
million  is  more  appropriate  for  purposes 
of  the  surety  bond  guaranty  program. 
The  SBA  received  a  total  of  thirty- 
eight  comments  in  response  to  the 
August  27,  1993  proposed  rule.  The 
comments  received  show  approvjmately 
half  in  favor  and  half  opposed  to  the 
proposed  increase  to  $6.0  million. 
Twenty  of  the  thirty-eight  comments 
supported  the  proposed  rule.  The 
affirming  comments,  fourteen  from 
surety  companies  and  surety 
associations  and  six  from  contractors 
and  contractor  associations,  agreed  that 
inflation  over  the  past  15  years  has 
reduced  the  availability  of  surety  bonds 
for  small  contractors  by  not  being 
eligible  for  an  SB.'V  guaranteed  surety 
bond  due  to  their  business  size.  These 
commenters  agreed  that  the  Surety  Bond 
Guaranty  size  standard  shoi^ld  be 
revised  to  $6.0  million  based  on 
inflation. 

The  SBA  received  eighteen  comments  ^ 
opposing  the  proposed  increase  to  $6.0 
mfilion  in  annual  receipts.  All  eighteen 
comments  were  from  surety  companies 
and  surety  associations  (SBA's  partners 
in  the  surety  bonding  procps.<;).  These 
comm.ents  disagreed  with  the  need  for 
the  proposed  rule  and  e:<prH':sed 
concern  about  its  inp  set  on  the  Si.nty 
Guaranty  Program. 

All  eighteen  of  the  respondiTts   ■ 
cj^mmc-nting  n-jgativoly  on  the  proposed 
Surely  Bond  Guaranty  size  standard 
dii^ngreed  with  lh>!  A^:'rncy  pusitirtn  that 
$6  million  in  revenues  should  dnfir.e  a 
sin<-il  business  in  tha  c.icstructi  jn  and 
service  industries,  and  contended  that 
the  size  standard  sr^ould  renir.in  at  the 
currtiit  lt;vel  of  53.5  millinn.  Th'j 
commenters  -trgued  Inat,  ba.s»:d  on  a 
recsiif  .study  by  tha  National  Association 
of  Surety  Bond  Producers,  surffy  bonds 
are  readily  cvaiiab!':  for  sm;ill  firms  with 
less  than  S2.0  m:lliun  in  rc\eiii:es.  The 
commenters  emphasized  that  if  the 
purpose  of  the  SBA  surety  bend 
program  is  to  assi.st  small  bu-i.-iesses  in 
i.btaining  bonds,  the  curn-nt  mnrket 
availability  of  surety  bonds  is  such  that 
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assistance  is  not  necessary, 
they  claimed  that  the  SBA 
increase  the  size  standard, 
several  of  the  comments  in 
97.4  percent  of  all  construction 
enterprises  meet  the  existing 
million  site  standard.  Thes  3 
commenters  felt  that  the  pr ) 
would  make  the  Surety  Bond 
size  standard  so  large  that  i 
include  large  businesses  a 
diminish  the  benefit  to  sm 
businesses.  According  to 
commenters,  this  action  w 
the  original  purpose  of  su 
contractors. 

The  SBA  is  aware  that 
with  revenues  between  $3 
$6  million  have  no  difficu 
bonds.  Nonetheless,  there 


jn  1 
ia  1 
thjse 


I'CU 

p  lort 
m<  ny 


ilty 
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segment  of  firms  over  $3.5 


in 


firms 


pha  iized 


revenues  that  are  not  able  td 
surety  bond  on  reasonable 
conditions  without  an  SBA 
These  firms  are  denied  bon^ 
they  are  viewed  by  a  privat 
presenting  too  great  a  risk, 
may  lack  a  track  record  bea 
infrequency  of  seeking  bon( 
may  have  been  in  business 
relatively  short  period  of  ti 
with  an  SBA  guarantee,  the 
reduced  to  a  level  where  th 
issue  a  bond.  The  SBA  beli 
Surety  Bond  Guaranty  Prog 
also  be  available  to  these 
as  they  meet  other  program 
criteria.  It  should  be  em 
many  of  these  firms  were  at 
small  businesses  eligible  foi 
bond  guaranty,  but  inflatior 
years  has  effectively  i 
nominal  size  to  a  level 
current  size  standard  wi 
corresponding  growth  in  re< 
relative  to  other  businesses. 

The  SBA  agrees  that  the 
of  construction  firms  are  a 
included  under  the  existing 
standard.  The  SBA  estimate^ 
approximately  95  percent  0 
companies  fall  within  the 
standard.  However,  the  m 
statistic  is  that  these 
account  for  only  about  40 
total  construction  receipts, 
in  the  size  standard  will 
define  as  a  small  business, 
total  combined  receipts  re 
than  half  of  total  constructi 

After  considering  the 
presented  by  the  public 
received  opposing  an  i 
current  size  standard,  the 
continues  to  believe  that  an 
the  Surety  Bond  Guaranty 
is  appropriate.  It  is  being  in 
however,  to  $5  million  in 
receipts  rather  than  the  pro 


u  ves  1 


$3.5 

posed  rule 
Guaranty 

would 
therefore. 


Therefore,        million  size  standard.  The  SBA  is  now 
leed  not  persuaded,  based  on  the  negative 

'urthermore.     comments  to  the  proposal,  that  $5 
icated  that        million  is  a  more  appropriate  size 

standard  than  $6  million  for  purposes  of 
this  surety  bond  guaranty  program. 

As  a  lower  but  needed  increase  to  the 
surety  guarantee  size  standard,  the  level 
of  $5  million  is  being  adopted.  The  SBA 
believes  an  increase  in  the  size  standard 
to  $5  million  is  appropriate  for  several 
reasons.  First,  this  increase  makes  the 
surety  guarantee  bond  size  standard 
Id  defeat         consistent  with  increases  recently 
for  small    adopted  by  the  SBA  for  other  program 

purposes  in  industries  having  a  $3.5 
firms  million  size  standard  (59  FR  16513). 

million  and     Undei  that  action,  size  standards  were 
!  obtaining       adjuslted  for  inflation  occurring  between 
ists  a  the  third  quarter  of  1982  through  the 

illion  in  fourth  quarter  of  1993.  At  the  time  of  the 

obtain  a  last  general  inflationary  adjustment 

tferms  and  effective  in  1984,  SBA  made  no 

guarantee.        adjustment  to  the  surety  bond  guaranty 
ing  because     program  size  standard  of  $3.5  million, 
surety  as         even  though  that  standard  was 
hese  firms        established  in  1978.  The  SBA  believed 
u.se  of  their      at  that  time  that  the  existing  surety  size 
ing  or  they       standard  continued  to  be  appropriate  for 
or  a  the  Surety  Bond  Guaranty  Program,  but 

However,    the  effect  of  another  ten  years  of 
risk  is  inflation  has  now  significantly  eroded 

surety  will      the  base  of  firms  eligible  for  the 

the  program.  Although  the  $5  million  size 

am  should       standard  does  not  represent  a  full 

so  long        inflationary  adjustment  since  1978,  it 
and  bonding     does  take  into  account  mo.st  of  the 

that  effects  of  inflation,  while  .still  retaining 

one  time  a  size  standard  at  an  acceptable  level, 

a  surety  Second,  the  $5.0  million  level  is.  with 

over  the  few  exceptions,  the  lowest  size  standard 

their  established  by  the  SBA  for 

ng  the  nonmanufacturing  industries,  including 

a  the  services  industries  to  which  the 

I  terms  surety  guarantee  size  standard  also 

applies.  Third,  two  major  associations 
representing  a  large  number  of 
contractors  and  specialty  sureties 
recommended  an  alternative  size 
standard  of  $5  million  to  account  for 
inflation  and  to  meet  the  surety  bonding 
needs  of  small  "hard  to  place,"  minority 
and  emerging  contractors.  The  SBA 
believes  the  $5  million  size  standard  is 
needed  to  assist  such  firms  toward 
participation  in  the  standard  surety 
market  by  enabling  them  to  remain 
eligible  for  SBA  surety  guarantees  for  an 
additional  period  of  business  growth, 
which  can  be  critical  to  a  firm's 
economic  strength. 

SBA  considered  carefully  the  nature 
and  extent  of  the  opposition  to  an 
increase  to  $6  million  contained  in  the 
ncrease  in       comments,  and  has  concluded  that  its 
standard      objectives  in  adjusting  for  inflation, 
(irea.sed,  achieving  consistency  with  its  overall 

system  of  size  standards,  and  improving 
loosed  $6  availability  of  program  benefits  for 
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particularly  vulnerable  firms  can  be 
adequately  met  by  raising  the  standard 
to  only  $5  million.  Additionally.  SBA 
now  believes  that  a  $6  million  standard 
for  this  program  would  have 
unacceptable  adverse  consequences  in 
terms  of  diminishing  a  market  that  a 
.significant  portion  of  the  surety  industry' 
relies  upon,  and  in  terms  of  the 
willingness  of  all  sureties  to  utilize  the 
SBA  guaranty  rather  than  simply 
denying  a  bond  to  a  contractor. 

Some  negative  comments  received  on 
the  proposed  size  standard  pointed  out 
that  expanding  the  size  standard  would 
provide  additional  demand  on  the 
program.  Some  expressed  fear  that  as 
larger  companies  participate  in  the 
program,  the  agency's  limited  resources 
would  ultimately  be  unavailable  to 
those  small  contractors  that  most  need 
the  assistance.  This  concern  is 
underscored  by  the  view  that 
construction  firms  with  receipts  over 
$3.5  million  have  ample  access  to 
standard  surety  markets. 

The  SBA  analysis  of  the  Surety  Bond 
Guaranty  Program  does  indicate  that  the 
revised  size  standards  will  increase  the 
demand  on  the  Program.  The  SBA 
estimates  that  this  additional  demand 
could  be  as  much  as  $200  million. 
However,  a  review  of  the  program  usage 
for  the  last  three  years  indicates  that  the 
Program  has  been  operating  well  below 
its  appropriated  limit.  Therefore,  the 
SBA  concluded  that  the  increased 
demand  based  on  a  $5.0  million  Suretv 
Bond  Guaranty  size  standard  could  be 
accommodated  with  the  existing 
funding  levels  appropriated  by  the 
Congress. 

A  final  issue  raised  by  several 
negative  commenters  expressed  the 
concern  that  increasing  the  size 
standard  would,  of  necessity,  increase 
the  government's  potential  for  loss. 
These  comments  pointed  out  that 
contractors  with  receipts  of  $3.5  million 
to  $6.0  million  tend  to  perform  larger 
jobs  requiring  more  sophisticated  levels 
of  management  control.  These  larger 
companies  sometimes  experience 
declines  in  bonding  credit  where 
management  talents  are  not  proven.  The 
insurers  point  out  that  increasing  the 
size  standard  would  demand  mofe 
oversight  on  the  part  of  the  SBA  to 
ensure  that  larger  contractors  have  the 
management  expertise  to  perform  these 
large  contracts.  They  argue  that  in  the 
absence  of  this  additional  oversight,  the 
potential  for  government  loss  would  be 
unduly  increased. 

The  SBA  recognizes  that  there  is  a 
valid  concern  when  the  potential  for 
greater  loss  to  the  government  is 
increased.  The  SBA  notes  that  currently 
most  of  the  contractors  requiring 
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assistance  in  obtaining  surety  bonds 
have  annua!  receipts  of  less  than  $2 
million,  and  that  the  average  surety 
bond  is  a  little  greater  than  $100,000. 
The  Agency  believes  that  the  increase  in 
the  Surety  Bond  Guaranty  size  standard 
would  not  demand  more  oversight  on 
the  part  of  the  SBA  to  ensure  that  larger 
contractors  have  the  management 
expertise  to  perform.  Because  SBA  is  the 
guarantor  to  the  participating  sureties, 
SBA  expects  participating  sureties  to 
adhere  to  the  SBA  and  industr>'  general 
principles  and  practices  used  in 
evaluating  credit,  capacity,  and  the 
surety  business.  Prudent  underwriting 
performed  by  the  surety  prior  to 
obtaining  SBA  guarantee  provides  a 
reasonable  expectation  that  the 
princiipal  will  perform  according  to  the 
covenants  and  conditions  of  the 
contract.  In  addition,  the  terms  and 
conditions  of  the  surety  bond  are 
reasonable  in  light  of  the  shared  risks 
involved  and  the  extent  of  the  surety/ 
SBA  participation  and  monitoring  of 
contract  performance. 

The  SBA  believes  that  the  $5  million 
size  standard  will  accomplish  the 
purposes  stated  in  the  proposed  rule  for 
increasing  the  size  standard.  Those 
reasons  were  to  take  into  consideration, 
as  appropriate,  inflation  on  the 
eligibility  of  firms  for  the  Surety  Bond 
Guaranty  Program,  to  bring  the  Surety 
Bond  Guaranty  size  standards  closer  to 
the  size  standards  used  in  the 
construction  industries  for  SBAs 
procurement  and  loan  programs,  and  to 
extend  assistance  to  contracting  firms 
above  $3.5  million  in  size  who 
otherwise  could  not  obtain  surety  bonds 
on  reasonable  terms  and  conditions 
without  an  SBA  guarantee. 


Compliance  With  Regulatory  Flexibility 
Act,  Executive  Orders  12612, 12778. 
and  12866.  and  the  Paperwork 
Reduction  Act 

General 

SBA  considers  that  this  final  rule  will 
impact,  in  terms  of  eligibility,  on  a 
substantia!  number  of  small  entities,  for 
purposes  of  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  etseq.),  and  will  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities  for 
purposes  of  this  Act.  Eligible  contractors 
remit  to  the  SBA  a  guarantee  fee  of  $6 
per  $1,000  of  the  awarded  contract 
price.  The  amount  estimated  below  in 
(1)  would  represent  an  impact  upon 
newly  eligible  contractors  of 
approximately  Sl.l  million,  at  the 
estimated  participation  level.  However, 
since  the  contemplated  economic 
impact  in-terms  of  the  amount  of  SBA 
guarantee  utilization  is  approximately 
$200  million  (see  (1),  below),  it 
constitutes  a  significant  rule  for  the 
purpose  of  E.O.  12866.  Immediately 
below,  the  SBA  has  set  forth  a  summary' 
regulatory  impact  analysis  and  a  final 
regulatory  fiexibility  analysis  of  this 
rule. 

(11  Description  of  Entities  to  Which  the 
Rule  Applies 

SBA  estimates  that  11,500  additional 
firms  (or  an  additional  2.2  percent),  out    . 
of  a  total  of  529,000  firms  in  the 
con,struction  industries,  will  gain  small 
business  status  for  the  Surety  Bond 
Guarantee  Program  by  adopting  this 
final,  rvde.  There  were  approximately 
11.500  firms  in  the  construction 
industries  with  between  $3.5  and  $5.0 
million  in  annual  sales  according  to  a 
special  tabulation  prepared  by  the 
Census  Bureau  for  the  SBA  using  1990 
data.  These  11.500  firms  accounted  for 
approximately  $44  billion  in  sales  (8.5 


percent  of  total  construction  receipts). 
With  the  adoption  of  this  rule,  they 
become  eligible  for  SBA's  surety  bond 
assistance,  provided  they  meet  the  other 
program  requirements. 

While  an  estimated  11.500  firms  will 
be  newly  eligible  as  a  result  of  this  rule, 
the  number  of  additional  firms  actually 
receiving  assistance  will  be  much  fewer. 
The  SBA  estimates  that  104  additional 
firms  will  receive  assistance  in  an 
average  year.  This  estimate  is  based  on 
the  fact  that  less  than  one  percent  (4.532 
in  FY  1991)  of  the  503,000  construction 
firms  that  are  currently  eligible  now 
receive  SBA  guaranteed  surety  bonds, 
and  it  also  assumes  that  a  similar 
percentage  of  the  newly  eligible  firms  in 
the  $3.5  million  to  $5.0  million  size 
range  would  receive  SBA  guaranteed 
surety  bonds. 

SBA  estimates  of  $200  million  in 
additional  guarantees  will  occur  based 
on  its  experience  with  those  firms  that 
in  the  past  have  received  SBA 
guaranteed  bonds.  SBA  has  observed 
that  these  users  have  obtained  SBA 
guarantees  on  contract  bonds 
representing  approximately  61  percent 
of  their  gross  revenue.  Construction 
firms  in  the  $3.5  to  $5.0  million  sales 
range  generate  nearly  $44  billion  in 
annual  sales,  or  an  average  of  $3.85 
million  per  firm  ($44  billion+1 1,500 
firms).  One  hundredand  four  of  those 
newly  eligible  construction  firms  (less 
than  1  percent)  are  projected  to  utilize 
the  SBA  Surety  Bond  Guarantee 
Program.  These  firms  collectively 
generate  $400  million  in  sales.  Hnwever. 
since  approximately  61  percent  of 
participating  firms'  sales  are  guaranteed 
under  SBA's  Surety  Bond  Program, 
roughly  $244  million  in  additional  SBA 
guaranteed  contract  surety  bonding  will 
be  covered,  or  about  $200  million  in 
additional  government  commitments 
(see  Table,  below). 


Construction  firms  in  S3.5-S50  million  range 


Total 


(a) 


11.477 


Total  to  receive  SBA 

surety  guarantees 

(a)x0.91% 


(b) 


104  firms 


Average  receipts  per 
firm 


(c) 


S3.85  million 


Total  receipts  of  firms 

receiving  bonds 

(b)x(c) 


(d) 


S400.4  million 


Total  value  of  tend- 
ing affected  by  ttie 
guarantee 
(d)x61% 

(e) 


S244.2  million 


Total  government  ex- 
posure 
(e)x82% 


(f) 


S200.3  mlllton. 


Thti  adopted  standard,  however,  does 
not  impose  a  regulator)'  burden  on  these 
newly  eligible  firms  because  it  does  not 
regulate  or  control  behavior. 

(2)  Description  of  Potential  Benefits  of 
the  Rule 

The  benefit  of  this  rule  for  the 
government  is  that  the  resulting 


additional  competition  from  contracting 
firms  that  are  newly  eligible  to  bid  on 
and  perform  contracts  under  the 
adopted  size  standard  should  result  in 
lower  costs  to  the  Federal  government 
and  to  other  public  and  private 
contracting  bodies  for  construction  and 
service  contracts.  Since  1971,  through 
and  including  fiscal  year  1992.  it  is 


estimated  that  the  Surety  Bond 
Guarantee  Program  has  saved  the  public 
sector  over  $1.2  billion.  The  savings  is 
the  computation  between  the  lowest  bid 
coming  from  the  Surety  Bond  Guaranty 
Program  participant  and  the  next  higher 
bidder.  The  premise  is  that  the  cost  of 
the  procurement  has  been  reduced 
because  the  small  contractor  (i.e.,  the 
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(3)  Description  of  Potential  Costs  of  the 
Rule 


This  change  in  size  st 
impacts  on  government 
a  major  element  of  cost 
government  and,  in  fact, 
above  in  (2),  may  reduce 
procuring  Federal  or 
agency  as  a  result  of  add 
competition  for  contract; 
competitive  effects  of  si 
revisions  differ  from 
associated  with  regulati 
economic  factors  such  as 
goods  and  services,  costs . 
growth,  innovation, 
trade.  The  change  to  size 
not  anticipated  to  have 
effect  on  any  of  these 
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(4)  Description  of  the  Potential  Net 
Benefits  from  the  Rule 
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,  SBA  has  provided  abo 
supplementary  informati 
description  of  the  reason; 
action  is  being  taken  and 
the  reasons  for  and  object  i 
rule. 


(6)  Legal  Basis  for  the  Ru  e 

The  legal  basis  for  the  r  jle  is  Sections 
3fa).  5(b)(6),  and  15(i)  of  t  le  Small 
Business  Act,  15  U.S.C.  6  52(a), 
634(b)(6).  637(a)  and  644  c). 
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(7)  Federal  Rules 

There  are  no  Federal  rules  that 
duplicate,  overlap  or  conflict  with  this 
rule.  SBA  has  statutorily  been  given 
exclusive  jurisdiction  in  establishing 
size  standards. 

(8)  Significant  Alternatives  to  Rule 

The  changes  to  the  current  size   ! 
standard  set  forth  in  this  rule  attempt  to 
establish  the  most  appropriate 
definition  of  small  businesses  eligible 
for  SBA's  Surety  Bond  Guarantee 
Program.  The  SBA  considered  a  $6.0 
million  Surety  Bond  Guaranty  size 
standard  as  well  as  a  $5.0  million  Surety 
Bond  Guaranty  size  standard,  but 
decided  that  $5.0  million  was  the  best 
alternative  for  the  reasons  set  forth  in 
the  supplementary  information. 

SBA  certifies  that  the  rule  will  not 
have  federalism  implications  warranting 
the  preparation  of  a  Federalism 
Assessment  in  accordance  with 
Executive  Order  12612. 

The  SBA  further  certifies  that  this  rule 
will  not  add  any  new  reporting  or 
recordkeeping  requirements  under  the 
Paperwork  Reducticwn  Act  of  1980,  44 
U.S.C.,  Chapter  35. 

For  purposes  of  E.xecutive  Order 
12778,  SBA  certifies  that  this  rule  is 
drafted,  to  the  extent  practicable,  in 
accordance  with  the  standards  set  forth 
in  section  2  of  that  order. 

List  of  Subjects  in  13  CFR  Part  121 

Government  procurement. 
Government  property.  Grant  programs — 
business.  Loan  programs — business. 
Small  Business. 

Acer  dingly.  part  121  ofl3CFRis 
amen,  xl  as  follows: 

PART  121— {AMENDED] 

1.  The  authority  citation  for  part  121 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  632(a),  634(b)(6), 
637(a)  and  644(c). 

2.  Section  121.802,  is  amended  by 
revising  paragraph  (a)(3)  to  read  as 
follows: 

§  1 21 .802    Establishment  of  the  size 
standard. 

(a)  *  •  • 

(3)  For  purposes  of  surety  bond 
guarantee  assistance, 

(i)  Any  construction  (general  or 
special  trade)  concern  is  small  if  its 
annual  receipts  average  for  its  preceding 
three  completed  fiscal  years  does  not 
exceed  $5.0  million. 

(ii)  Any  concern  performing  a  contract 
for  services  (including,  but  not  limited 
to  services  set  forth  in  Division  I, 
Services,  of  the  Standard  Industrial 
Cla.ssification  Manual)  is  small  if  its 


annual  receipts  average  for  its  preceding 
three  completed  fiscal  years  does  not 
exceed  $5.0  million. 

(iii)  For  other  surely  bond  guarantee 
a.ssistance,  an  applicant  must  meet  the 
size  standard  set  forth  in  §  121.601  for 
the  primary  indu.stry  (as  defined  in 
§  121.802(b))  in  which  the  applicant, 
including  its  affiliates,  is  engaged. 
•        *        •        •        * 

Datod:May  5. 1994.- 
Erskiiie  B.  Bowles, 
AHministrntor. 
|FR  D(x:.  94-13239  Filed  5-31-94;  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  25 

[Docket  No.  NM-81,  Special  Conditions  No. 
25-ANM-84] 

Special  Conditions:  Extended  Range 
Operation  of  Boeing  Model  777  Series 
Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Final  special  conditions. 

SUMMARY:  These  special  conditions  are 
issued  for  approval  of  the  Boeing  Model 
777  airplane  for  Extended  Range 
Operation  with  Two-engine  Airplane-s 
(ETOPS)  without  the  prerequisite 
ser\'ice  experience  currently  required 
for  ETOPS  approval.  The  manufacturer 
has  requested  that  the  Model  777 
airplane  be  found  to  be  acceptable  for 
ETOPS  operation  at  the  time  of  type 
certification.  Extended  range  operation 
of  twin  engine  airplanes  is  not 
envisioned  by  the  airworthiness 
standards  for  transport  category 
airplanes,  and  has  been  determined  to 
constitute  a  novel  of  unusual  feature. 
These  special  conditions  contain  the 
additional  safety  standards  that  the. 
Administrator  considers  necessary  to 
establish  a  level  of  safety  equivalent  to 
that  provided  by  the  airworthiness 
standnrds  for  transport  category 
airplanes. 

EFFECTIVE  DATE:  July  1, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Steven  P.  Clark.  FAA,  Seattle  Aircraft 
Certification  Office,  Propulsion  Branch, 
ANM-140S,  Transport  Airplane 
Directorate,  Aircraft  Certificgtic 
Service,  1601  Lind  Avenue\_ 
Renton,  Washington  98055-4056; 
telephpne  (206)  227-2679. 
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SUPPLEMENTARY  INFORMATION: 

Background 

On  June  18,  1990,  the  Boeing 
Commercial  Airplane  Group,  P.O.  Box 
3707.  Seattle,  Washington  98124-2207, 
applied  for  a  type  certificate  for  the  new 
Model  777  airplane.  The  Model  777  is 
a  long  range,  transport  category  airplane 
powered  by  two  Pratt  &  Whitney 
PW4000  series,  Rolls-Royce  Trent  800 
series,  or  General  Electric  GE90  series 
engines.  The  overall  length  of  the  Model 
777  is  209  feet,  the  height  is  61  feet,  and 
the  wingspan  is  198  feet.  The  airplane 
has  a  seating  capacity,  in  a  typical  three 
class  configuration  of  305  to  328 
passengers,  or  375  to  400  passengers  in 
a  two  class  configuration.  The  Model 
777  has  a  maximum  takeoff  weight  of 
535,000  lbs.,  a  maximum  landing  weight 
of  445,000  lbs".,  a  maximum  operating 
altitude  of  43,100  ft.,  and  a  range  of 
4,200  nautical  miles  in  a  two  class 
configuration  or  6.600  nautical  miles  in 
a  three  class  configuration. 

Type  Certification  Basis 

Under  the  provisions  of  §  21.17, 
Boeing  must  show  that  the  Model  777 
airplane  meets  the  applicable  provisions 
of  part  25.  as  amended  by  Amendments 
25-1  through  25-71.  Boeing  has  also 
elected  to  comply  with  most  of  part  25 
as  amended  by  Amendment  25-77.  The 
type  certification  basis  for  Model  777  is 
therefore  part  25  through  Amendment 
25-77,  except  for  §  25.571(e)(1),  which 
remains  at  Amendment  25-71  level;  and 
parts  34  and  36,  each  as  amended  at  the 
time  of  Qftrtification.  Boeing  mav  al.so 
elect  to  comply  with  subsequent  part  25 
requirements  to  facilitate  operators' 
compliance  with  corresponding  part  121 
requirements.  The  certification  basis 
also  includes  other  special  conditions 
that  are  not  relevant  to  these  special 
conditions. 

If  the  Administrator  finds  that  the 
applicable  ainvorthiness  regulations 
(i.e..  part  25  as  amended)  do  not  contain 
adequate  or  appropriate  safety  standards 
for  the  Model  777  airplane  because  of 
novel  or  unusual  design  features, 
special  conditions  are  prescribed  under 
the  provisions  of  §  21.16. 

Special  conditions,  as  appropriate,  are 
issued  in  accordance  with  §  11.49  after 
public  notice,  as  required  by  §§11.28 
and  11.29(b).  effective  October  14.  1980. 
and  become  part  of  the  type  certification 
basis  in  accordance  with  §  21.17(a)(2). 

Model  777  Design  Feature:. 

The  structure  of  the  Model  777  is 
generally  of  conventional  design  and 
construction,  but  with  considerable  use 
of  composite  materials.  Elements  of  the 
primary  structure  (the  fin  and  horizontal 


tail)  are  constructed  of  composites,  as 
are  some  elements  of  .secondary 
structure,  including  the  elevators, 
rudders,  flaps,  spoilers,  ailerons,  engine 
cowls,  and  main  deck  floor  beams. 

The  Model  777  uses  a  combination  of 
multiple  computer  channels  and 
redundant  sensors  that  channel 
command  signals  to  various  control 
surface  actuators  in  response  to 
programmed  control  laws.  This  control 
architecture,  referred  to  as  fly-by-wire 
(FBW),  provide  closed  loop  command  to 
move  servo-actuators  for  the  elevators, 
ailerons,  rudder,  spoilers,  horizontal 
stabilizer,  slats  and  flaps,  and  engine 
power  levers.  In  the  unlikely  event  of 
simultaneous  failure  of  all  digital 
computers  oi  signaling,  a  direct  control 
path  from  the  pilot's  controllers  to  the 
surface  actuators  is  provided  through 
simple  analog  circuitry. 

•Hydraulic  power  for  the  flight  control 
system  is  provided  by  three 
independent  hydraulic  systems. 
Functions  are  shared  among  these 
systems  to  ensure  airplane  control  in  the 
event  of  loss  of  one  or  two  systems.  The 
three  systems  are  pressurized  by 
variable  displacement  pumps.  The  left 
and  right  hydraulic  systems  each  have 
one  pump  driven  by  the  engine 
accessory  gearboxes.  In  addition,  the  left 
and  right  systems  each  have  one 
electrically  driven  demand  pump.  The 
center  system  can  be  pressurized  by  two 
electrically  driven  hydraulic  pumps. 
This  system  also  has  two  air  driven 
demand  pumps,  which  use  air  from  the 
airplane  pneumatic  system.  A  ram  air 
turbine  (ILAT)  is  also  available  to 
provide  hydraulic  power  for  the  primary 
flight  controls  served  by  the  center 
system. 

Normal  electrical  power  is  supplied 
by  two  integrated  drive  generators,  one 
on  each  engine.  An  electrical  generator 
powered  by  an  auxiliary  power  unit 
(APU)  is  also  available.  Backup 
electrical  power  is  available  to  selected 
airplane  alternating  current  (AC)  busses 
from  two  variable  speed,  constant 
frequency  generators,  one  of  which  is 
mounted  on  each  engine.  The  main 
direct  current  (DC)  system  can  also 
receive  power  from  the  backup 
generators.  Primary  power  for  the  FBW 
system  is  provided  by  dedicated 
permanent  magnet  generators  in  each  of 
the  two  backup  generator  units.  The 
FBW  system  can  alternately  receive 
power  from  the  main  DC  system  or  the 
standby  DC  system.  The  standby  DC 
system  is  powered  by  a  RAT-driven  AC 
generator,  which  can  provide  a  source  of 
standby  electrical  power  that  is  not  time 
limited.  The  RAT  is  deployed 
automatically  upon  loss  of  all  normal 
and  backup  AC  power  sources.  A 


manual  deploy  feature  is  available  to  the 
Hightcrevv  should  the  RAT  fail  to  deploy 
automatically. 

The  engine  control  system  consists  of 
dual  channel,  full  authority,  digital 
engine  controls  (FADEC)  mounted  on 
the  fan  case  of  each  engine.  The 
(FADEC's  are  interfaced  with  the 
various  airplane  systems  to  pivvide 
redundant  control  of  the  engines 
through  a  "hard-wired"  throttle  angle 
resolver  system.  In  addition,  the 
throttles  move  in  proportion  to 
commanded  changes  in  engine  power, 
and  in  the  event  of  a  total  failure  of  the 
engine  indicating  and  crew  alerting 
system  (EICAS).  analog  rotor  speeds  are 
available  to  determine  engine  power 
levels.  Each  FADEC  provides  gas 
generator  control,  engine  limit 
protection,  power  management,  input  to 
the  thrust  reverser  system,  and  engine 
parameter  inputs  for  the  flight  deck 
displays. 

Control  inputs  are  made  through 
conventional  flight  deck  control  wheels, 
columns,  and  rudder  pedals.  The  flight 
instruments  are  displayed  on  six  liquid 
crystal  flat  panel  displays.  Two  flat 
panel  displays  are  mounted  directly  in 
front  of  both  the  pilot  and  copilot  and 
display  primary  flight  instruments  and 
navigational  information.  The  other  two 
flat  panel. displays  are  located  in  the 
center  of  the  instrument  panel  and 
display  engine  parameters,  warnings, 
and  system  diagnostics. 

The  type  design  of  the  Model  777 
contains  novel  or  unusual  design 
features  not  envisioned  by  the 
applicable  part  25  airworthiness 
standards,  inchidinti  extended  range 
operation  with  tv.o-engine  airplanes  and 
therefore  special  conditions  are 
considered  necessary. 

Discussion 

All  two-engine  airplanes  operating 
under  part  121  of  the  FAR  are  required 
to  comply  with  §  121.161,  which  states, 
in  pertinent  part,  that  "Unless 
authorized  by  tiie  Administrator  *   *   • 
no  certificate  holder  may  operate  two- 
engine  or  three-engine  airplanes  *   *   • 
over  a  route  that  contains  a  point  farther 
than  one  hour  flying  time  •   *   •  from  an 
adequate  airport.  "  Advisory  Circular 
(AC)  U0-42A.  Extended  Range 
Operation  With  Two-Engine  Airplanes 
(ETOPS).  provides  an  acceptable  means 
for  obtaining  FAA  apr  oval  for  two- 
engine  airplanes  to  operate  o.  v..  a  rou'e 
that  contains  a  point  farther  than  one 
hour  flying  time  from  an  adequate 
airport.  The  two  basic  objectives  of  this 
Advisory  Circular  are  to  establish  that 
the  airplane  and  its  supporting  systems 
are  suitable  for  the  extended  range 
mission  and  that  the  maintenani;e  and 
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procedures  to  be  emplo  red  in 
conducting  ETOPS  ppei  ations  are 
adequate.  This  is  accom  siished  by 
acquiring  a  substantial  <  mount  of 
service  experience  durii  ig  non-ETOPS 
operation  and  then  exte  isively 
evaluating  this  experience  in  the  areas 
of  systems  reliability,  m  untenance 
tasks,  and  operating  pro  :edures.  When 
it  is  determined  that  the  appropriate 
reliabilities  and  capabilities  have  been 
achieved,  the  airplane  is  found  eligible 
to  be  considered  for  use  in  ETOPS 
operation  by  an  airline. 

Boeing  has  proposed  ttiat  the  Model 
777  be  approved  for  ETC  IPS  operation 
simultaneously  with  the  issuance  of  the 
basic  type  certificate.  Pri>cedures  do  not 
exist  at  this  time  for  a  fii  ding  of  this 
type.  Because  the  timing  of  the 
proposed  ETOPS  type  d(  sign  approval 
for  the  Model  777  airplai  »e  precludes 
use  of  the  guidance  given  in  AC  120- 
42A  regarding  the  accurr  ulation  of 
service  experience,  an  al  emative 
method  must  be  devised  that  will 
provide  an  adequate  leve  1  of  inherent 
airplane  reliability  for  th  i  ETOPS 
mi.ssion  under  considers  ion  for 
approval.  It  is  important  to  note  that  the 
requirements  for  certifier  tion  of  the 
airplane  regarding  the  de  sign's 
suitability  for  ETOPS  opi  ration,  as 
described  in  these  special  conditions, 
relate  to  type  certificatioi  i  approval 
only.  Advisory  Circular  1 20-4 2A 
contains  guidance  regarding  operational 
and  maintenance  practio  (s  criteria  that 
must  be  met  by  the  opera  tor  before 
ETOPS  operations  can  be  conducted.  It 
is  incumbent  upon  the  ojerator  to  apply 
for  operational  approval  n  accordance 
with  the  guidance  contaii  led^  in  AC  120- 
42A.  Satisfaction  of  the  n  quirements  of 
these  special  conditions  ioes  not 
constitute  operational  ap  )roval. 

Existing  practices  to  ac  lieve  airplane 
certification  safety  object  ves  have 
involved  deflnition  of  pei  formance 
requia-ments.  incorporation  of  safety 
margins,  and  prediction  c  f  failure 
probabilities  through  ana  ysis  and  test. 
However,  historical  evidt  nee.  in 
general,  indicates  that  a  p  sriod  of  actual 
revenue  service  experieni  e  is  necessary 
to  identify  and  resolve  pr  )blems  not 
obser\'ed  during  the  norn^  al  certification 
process.  Successful  achie  ^ement  of  this 
experience  has  been  a  prt  requisite  for 
granting  ETOPS  type  desi  ;n  approval 
for  a  speciHc  airplane  eiij^  ne 
co-Mihiiiation.  However,  .st  veral  recent 
airplai. e  engine  combinat  ons 
incorporating  new  or  sub;  fantially 
modified  propulsion  syst(  nis  have 
demonstrated  a  high  level  of  reliability 
con.sistent  with  ETOPS  Of  eration  upon 
entry  into  revenue  .service   In  addition, 
this  high  level  of  reliabilit  y  was 


demonstrated  by  the  small  number  of 
problems  encountered  during  basic 
certification  activity.  These  recent 
successful  airplane  and  engine 
development  and  certification  programs 
led  the  FAA  to  consider  it  feasible  that 
the  proposed  development  and 
certification  activities  of  the  Model  777 
engine  and  airplane  have  the  potential 
of  providing  a  relatively  "mature" 
product  at  the  time  of  entry  into  revenue 
service.  Certification  criteria  for  early 
ETOPS  type  design  approval  of  the 
Model  777  airplane  is  largely  dependent 
upon  a  process  that  requires 
demonstration  of  appropriate  levels  of 
reliability.  This  process  is  designed  to 
result  in  a  level  of  airplane  reliability 
that  is  equivalent  to  the  level  of 
reliability  previously  found  to  be 
acceptable  based  upon  service 
experience.  Since  the  early  ETOPS 
development  process  must  have  a 
means  of  measuring  success,  the 
certification  requirements  in  these 
special  conditions  focus  on  defining  a 
measurement  process,  as  well  as 
providing  a  feedback  loop  to  quickly 
resolve  problems  that  may  occur. 

Existing  ETOPS  airplane/engine 
assessments  conducted  in  accordance 
with  AC  120-42A  focus  on  two  main 
objectives:  (1)  preclude  any  failure  or 
malfunction  that  could  result  in 
diversion  from  intended  flight;  and  (2) 
protecl  the  safety  of  the  airplane  and 
occupants  during  the  diversion.  A 
diversion  is  precluded  by  ensuring  high 
reliability  of  the  propulsion  system  and 
of  all  other  systems  important  to 
ETOPS,  and  resolution  of  all  problems 
that  compromise  the  safety  of  ETOPS 
flight.  Safety  during  the  diversion  is 
protected  by  high  reliability  of  the 
propulsion  system  and  of  those  systems 
important  to  the  diversion,  and 
resolution  of  all  problems  that 
compromise  the  safety  of  the  diversion. 
The  early  ETOPS  approval  criteria 
maintain  this  two-fold  safety  concept. 

The  major  elements  of  the  early 
ETOPS  type  design  approval  process 
defined  in  these  special  conditions 
include  an  ETOPS  type  design 
assessment,  additional  analysis 
requirements,  additional  test 
requirements,  including  1000  flights  on 
a  complete  airplane  that  simulate  actual 
airline  operations,  a  problem  tracking 
system,  and  a  reliability  assessment  thet 
will  he  carried  cut  bv  an  FAA 
Reliability  Assessment  Board.  The 
Reliability  Assessment  Board  will 
consist  of  members  from  a  broad 
spectrum  of  F.AA  offices,  including  FAA 
airplane  and  engine  certification  offices. 
FAJ.  aircraft  evaluation  groups  for  both 
the  engines  and  airplane.  FAA 
maintenance  and  operational  approval 


offices,  and  FA^\  headquarters.  The 
Reliability  Assessment  Board  will  have 
a  function  similar  to  that  currently 
carried  out  by  the  Propulsion  Systenj 
Reliability  Assessment  Board,  as 
defined  in  AC  120-42A.  except  that  the 
Reliability  Assessment  Board  will  have 
the  responsibility  to  review  all  of  the 
relevant  airplane  systems  in  addition  to 
the  propulsion  system. 

Design  requirements  and  relevant 
service  experience  assessments  are 
required  as  part  of  the  ETOPS  type 
design  assessment  in  order  to  define 
appropriate  design,  jest,  analysis,  or 
other  manufacturing,  maintenance,  or 
operational  features  necessary  to 
comply  with  the  applicable 
airworthiness  requirements,  as  well  as 
to  achieve  the  two-fold  ETOPS 
objectives  (i.e.,  preclude  and  protect  the 
diversion). 

These«pecial  conditions  require  the 
frequency  and  type  of  failures  or 
malfunctions  that  occur  during  the 
airplane  flight  test  program,  and  the 
additional  lOOO-flight  ETOPS  test,  to  he 
consistent  with  the  frequency  and  tvpe 
of  failures  or  malfunctions  that  might 
occur  on  certified  180-minute  ETOPS 
airplanes.  The  ETOPS  Reliability 
Assessment  Board  will  be  responsible 
for  evaluating  these  problems  and  their 
solutions,  and  ultimately  formulating  a 
recommendation  to  the  Manager, 
Transport  Airplane  Directorate, 
regarding  the  adequacy  of  the  777  type 
design  for  180-minute  ETOPS  operation 

This  determination  will  be  based  on 
a  review  of  the  circumstances 
surrounding  each  failure  or 
malfunction,  the  effectiveness  of  the 
proposed  corrective  action,  and  the 
potential  consequences  of  the  event  on 
the  continued  safe  operation  of  the 
airplane.  In  addition,  corrective  actions 
must  be  identified  and  implemented 
prior  to  ETOPS  approval  for  all 
problems  identified  during  the  lest 
program  that  could  affect  the  safety  ul 
ETOPS  operations.  These  corrective 
actions  must  be  substantiated  to  be 
effective  in  eliminating  both  the  spei  ific 
proble.Ti  and  any  similar  problems 
elsewhere  in  the  design.  These  cHiu.'-i.i 
will  continue  to  apply  a  "'fix  all 
problems"  approach  that  is  also  the 
basis  for  all  ETOPS  approvals  made 
und«r  AC  12a-42A.  In  the  event  that  .i 
problem  is  discovered  after  entry  into 
passenger  scr\ice  that  could 
compromise  the  safety  of  tlie  ETOPS 
mission,  the  FAA  will,  at  its  optiop,  u>v 
the  Ainvorthiness  Directive  (AD) 
process,  as  provided  by  part  39  of  ti>v 
FAR,  to  require  corrective  action. 

Since  the  granting  of  a  finding  o( 
ETOPS  suitability  concurrently  with  the 
i.ssuance  of  the  airplane  type  certifiaite 


is  not  envisioned  by  part  25  of  the  FAR, 
and  since  there  is  no  appropriate 
guidance  material  available  for  this 
project,  the  FAA  has  determined  that 
this  method  of  finding  ETOPS 
suitability  is  a  "novel  and  unusual" 
feature  within  the  meaning  of  §  21.16. 
and  that  therefore  special  conditions  are 
required. 

Discussion  of  Comments 

Notice  of  Proposed  Special 
Conditions  No.  SC-93-3-NM  for 
extended  range  operation  of  the  Boeing 
Model  777  series  airplanes  was 
published  in  the  Federal  Register  on 
May  5.  1993  (58  FR  26710). 

Seven  commenters  responded  to  the 
proposed  special  conditions.  Some  of 
the  comments  were  of  an  editorial  or 
clarif)  ing  nature  and  have  been 
incorporated  where  appropriate.  A 
di.scussion  of  the  remainder  of  the 
comments  follows. 

General  Comments 

Two  commenters  are  opposed  to 
granting  180-minute  ETOPS  approval  at 
type  certification  without  some  kind. of 
in-service  experience. 

The  first  commenter  does  not 
recommend  any  specific  service 
experience  requirement.  This 
commenter  does,  however,  recognize 
that  the  special  conditions  require  some 
in-service  experience  to  be  simulated 
prior  to  certification.  This  commenter's 
"bottom  line"  is  that  this  "equivalent 
in-service  experience"  must  be  a 
suitable  substitute  for  "actual"  in- 
sert-ice experience.  The  second 
dommenter  opposed  to  180-minute 
ETOPS  approval  at  type  certification 
states  that  120-minute  ETOPS  approval 
could  be  granted  if  all  aspects  of  the 
special  conditions  approval  plan  have 
been  completed.  This  commenter 
suggests  that  180-minute  ETOPS 
approval  should  be  granted  only  after 
the  accumulation  of  20.000  engine 
•  hours  for  derivative  technology 
powerplants,  and  50,000  engine  hours 
for  new  technology  powerplants.  It 
appears  that  the  commenter's  rationale 
for  this  position  results  from  trying  to 
balance  the  benefits  of  the  lessons 
learned  analyses,  test  programs,  and 
problem  detection  and  resolution 
programs  with  the  limitations  of  those 
programs. 

The  FAA  disagrees  with  the  two 
commenters'  position  that  some  in- 
service  experience  should  be  required 
for  180-minute  ETOPS  approval  at  type 
certification.  These  special  conditions 
consist  of  five  main  elements  that 
provide  adequate  compensation  for  the 
service  experience  requirements 
previously  used  to  establish  180-minutd 


ETOPS  eligibility.  No  single  element  is 
sufficient  by  itself,  but  together,  the  five 
elements  provide  an  acceptable 
substitute  for  actual  airline  service 
experience.  Any  limitations  of  specific 
special  condition  elements  were  taken 
into  account  in  the  development  of 
these  special  conditions.  A  general 
description  of  the  five  elements  follows: 

First  Element:  Design  for  Beliability. 
Paragraph  (c)(1)  requires  that  the 
propulsion  system  be  designed  to 
preclude  failures  and  malfunctions  that 
could  result  in  an  engine  infiight 
shutdown.  Propulsion  systems  on 
previous  airplanes  were  designed  and 
certified  to  be  "fail-safe,"  in  compliance 
with  §  25.901  of  part  25;  in  other  words, 
any  single  failure,  or  probable 
combination  of  failures,  would  not 
jeopardize  continued  safe  flight  and 
landing  of  the  airplane.  Because  safe 
flight  following  an  engine  shutdown  is 
required  by  part  25,  preventing  engine 
inflight  shutdowns  has  not  been  a  major 
design  objective  on  previous  airplane 
designs.  The  additional  design 
requirement  in  these  special  conditions 
to  preclude  failures  and  malfunctions 
that  could  result  in  an  engine  inflight 
shutdown  has  an  enormous  effect  on 
propulsion  system  reliability  in  that 
normal  design  decisions  must  now 
consider  whether  a  failure  or 
malfunciion  might  result  in  an  engine 
infiight  shutdown. 

Second  Element:  Lessons  Learned. 
Paragraph  (c)(2)  requires  the  airplane  to 
be  designed  to  prevent  problems  that 
have  resulted  in  infiight  shutdowns  or 
diversions  on  previous  airplanes 
(lessons  learned).  This  process  focuses 
on  eliminating  specific  known  failure 
causes  from  the  new  airplane  design  to 
allow  some  margin  for  unforeseen 
failure  causes  without  having  a 
detrimental  effect  on  overall  airplane  ■ 
and  propulsion  system  reliability. 

Thirdf Element:  Test  Requirements. 
Testing  required  by  paragraph  (c)(4) 
m.ust  prove  the  effectiveness  of  design 
features  incorporated  into  the  new 
airplane  to  prevent  problems  that  have 
resulted  in  infiight  shutdowns  or 
diversion  on  previous  airplanes.  This 
validates  that  the  specific  lessons 
learned  fixes  work.  The  extensive 
validation  testing  of  the  Model  777 
required  by  paragraph  (e)  of  these 
special  conditions,  including  the  3000- 
cycle  engine  test  and  1000-cycle 
airplane  test,  is  designed  to  di.scQver 
basic  design  fiaws  to  a  much  greater 
e.xtent  than  has  ever  been  undertaken  in 
any  previous  airplane  development 
program.  This  includes  testing  to 
substantiate  the  suitability  of  any 
technology  new  to  the  applicant'  The 
environmental  conditions  (Hot  and  cold 


temperatures,  high  vibration,  etc.)  to 
which  the  engines  and  airplane  will  be 
exposed  during  this  testing  will  allow 
the  FAA  the  opportunity  to  observe  the 
integrity  of  the  airplane'design  under 
conditions  that  have  taken  a  fleet  of 
airplanes  years  to  accumulate.  Ninety- 
nine  percent  of  problems  resulting  in 
inflight  shutdowns  have  occurred 
within  3.000  cycles  on  airplanes  that 
have  been  evaluated  under  the 
provisions  of  AC  120-42A.  Based  on 
this,  the  FAA  has  determined  that,  after 
completing  the  airplane  and  engine 
testing  defined  in  these  special 
conditions,  sufficient  experience  will 
have  been  gained  to  reveal  virtually  all 
potential  causes  of  inflight  shutdowns. 

Fourth  Element:  Demonstrated 
Reliability.  Paragraph  (h)(1)  requires 
that,  for  the  engine  and  airplane 
systems,  the  number  and  types  of 
failures  that  occur  during  the  airplane 
flight  test  program  and  the  1000  flight 
cycle  ETOPS  test  must  be  consistent 
with  the  number  and  types  of  failures  or 
malfunctions  that  would  be  expected  to 
occur  on  presently  certified  180-minute 
ETOPS  airplanes.  This  requirement 
gives  the  FAA  assurance  that  the  overall 
design  maturity  is  at  a  level  expected  of 
current  in-service  ETOPS  airplanes. 
Fifth  Element:  Problem  Tracking 
System.  Paragraph  (0  requires  that 
problems  that  could  impact  the  safety  of 
ETOPS  operations  occurring  during 
airplane  development  and  certification 
testing  must  have  proven  fixes 
incorporated  into  the  design  before  tlie 
airplane  may  be  approved  for  ETOPS 
operations.  All  such  problems  occurring 
after  the  airplane  begins  ETOPS 
operations  must  be  promptly  reported  in 
order  that  the  FAA  may  require 
appropriate  corrective  actions.  This 
requirement  ensures  that  the  risk  of 
additional  occurrences  of  any 
unforeseen  failures  that  could  affect  the 
safety  of  ETOPS  operations  is  low. 

The  second  commenter  oppo.sed  to 
180-minute  ETOPS  approval  without 
some  in-service  experience  also  states 
that  any  deficiency  in  compliance  with 
the  approval  plan  should  result  in  some 
lesser  level  of  approval  from  that 
sought.  This  position  is  consistent  with 
these  special  conditijons.  Paragraph 
(h)(2)  specifiesihat  if  the  corrective 
action  for  unplSnned  engine  shutdown 
or  less  of  thrust,  or  any  problem  that 
jeopardizes  the  safety.of  an  airplane 
diversion,  occurring  during  airplane 
flight  testing,  requires  a  major  system 
redesign,  this  would  be  cause  for 
delayed  ETOPS  type  design  approval,  or 
approval  for  reduced  single  engine 
diversion  time. 

The  .same  commenter  also  suggests 
changes  to  several  paragraphs  of  these 
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special  conditions.  The 
reviewed  these  suggeste< 
considers  that  they  are 
FAA  wording  and  do  noi 
requirements.  Therefore, 
be^n  adopted. 

A  third  commenter 
oppose  the  concept  of 
at  the  time  of  airplane 
but  suggests  that  the 
should  depart  from  the 
42A  policy  only  where 
experience  of  previous 
programs.  Starting  with 
the  commenter  then  iden 
problem  areas  with  the 
conditions. 

First,  the  commenter  q 
FAA's  assessment  that 
engine  combinations  i 
or  substantially  modified 
systems  have  demonstrati 
of  reliability  consistent 
operation  upon  entry  intc 
.service.  The  commenter 
is  no  single  example  of  a 
new  product  (airplane  an 
achieved  stable  reliability 
with  180-minute  ETOPS 
.service,  and  that  only 
with  a  high  level  of  simi 
previous  designs  actually 
level  of  reliability. 

The  FAA  disagrees  wit! 
commenter's  distinction 
and  "derivative"  engines, 
been  much  discussion  wi 
industry  about  gaining 
experience  credit  for  deri 
versus  totally  new  design; 
application  of  the  service 
criteria  of  AC  120-42 A. 
industry  has  never  been  a 
a  standard  by  which  to  d 
between  derivative  and  n 
designs.  In  a  sense,  every 
developed  since  the  first  t 
were  introduced  are  derivit 
previous  designs.  Each 
has  benefited  from  the  eng 
manufacturer's  experience  i 
models.  Successful  design 
kept  and  improved  upon 
unsuccessful  ones  are  tak 
designs.  As  a  result,  the 
depending  on  whether  the 
or  are  not,  derivative  in  a 
requirements  of  these  s 
conditions.  The 
equally  in  either  case. 

The  FAA's  as.sessment 
a  review  of  new  propulsi 
installations  since  the  begi 
ETOPS  operations  in  1985 
example,  the  only  CO 
engine  airplane  now  in 
to  be  certified  since  ETOPS 
began  is  the  Airbus  A320. 
the  propulsion  system  rel 
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CFM56-5  series  engine  installation  on 
the  A320,  as  measured  by  a  13-month 
rolling  average  of  the  inflight  shutdown 
(IFSDJ  rate,  indicates  an  IFSD  rate  of 
0.14/1000  engine  hours  four  months 
after  airplane  entry  into  service.  The 
IFSD  rate.  0.02  for  180-minute  ETOPS 
operations  as  defined  in  AC  120-^2A,  is 
not  achieved  until  16  months  after  entry 
nto  .service. 

Jix  first  glance,  it  appears  that  the 
Jrplane  did  not  exhibit  an 
a«xeptabi«  ETOPS  propulsion  system 
reliability  iS»Ul  a  substantial  ^ount  of  " 
service  experience  had  been 
accumulated.  A  closer  look  at  the  data, 
however,  reveals  that  there  were  only 
two  inflight  shutdowns  in  the  first  two 
years  of  revenue  service.  By  the  time  thp 
first  inflight  shutdown  dropped  out  of 
the  12-month  rolling  average  IFSD  rate, 
the  accumulation  of  engine  fleet 
operating  hours  had  reduced  the  rate  to 
below  the  0.U2  standard  for  lao-minufe 
ETOPS  operation.  The  rate  has  been 
stable  below  that  mark  ever  since.  This 
clearly  indicates  that  the  A320  airpl&ne 
with  CFM56-5  engines  achieved  the 
high  standard  of  propulsion  system 
reliability  at  the  time  of  type 
«:ertification  that  led  the  FAA  to 
consider  defining  a  process  that  would 
have  demonstrated  the  attributes  of  a 
relatively  mature  product  at  the  time  of 
entry  into  revenue  service.  The  A-320 
airplane  achieved  this  high  level  of 
reliability  even  without  the  five-element 
certification  program  to  ensure 
reliability  that  is  required  by  these 
special  conditions. 

The  same  commenter  also  questions 
the  FAA's  statement  in  the  proposed 
special  conditions  that  a  high  standard 
of  propulsion  system  reliability  on 
several  recently  certified  airplane 
engine  combinations  was  evidenced 
during  basic  certification  by  a  small 
number  of  problems  encountered.  The 
commenter  states  that  there  is  no  clear 
relationship  between  the  number  of 
problems  that  may  be  encountered 
during  certification  tests  and  the 
reliability  level  for  ETOPS  in  such  areas 
as  engine  IFSD  rates,  electronic 
generator  failure  rates,  and  failure  rates 
of  other  ETOPS  significant  systems  and 
components.  The  commenter  goes  on  to 
state  that  the  reliability  levels  required 
for  ETOPS  are  too  high  for  direct 
statistical  demonstration  during  a  test 
program  with  a  sufficient  level  of 
confidence. 

The  FAA  agrees  with  this 
commenter's  assessment  of  the 
statistical  confidence  achieved  by 
certification  testing  alone.  The  FAA  did 
not  intend  to  imply  that  a  small  number 
of  problems  occurring  during  type 
certification  in  any  way  demon.strates  a 


statistically  significant  sample  from 
which  to  base  a  failure  rate  calculation 
with  a  high  degree  of  confidence.  The 
correlation  referred  to  by  the  FAA  is 
that,  relative  to  other  airplane  programs, 
the  occurrence  of  a  higher  number  of 
basic  design  problems  during  type 
certification  testing  generally  has 
resulted  in  a  higher  number  of  problems 
occurring  after  the  airplane  entered 
service.  Those  airplanes  with  the  best 
propulsion  .system  reliability  after  entry 
into  service  have  also,  in  general, 
encountered  fewer  design  problems 
during  the  type  certification  program. 

Even  without  the  statistical 
confidence  the  commenter  is  Oiferring 
to,  experience  has  also  shown  thit,  in 
general,  predictions  of  mature 
component  reliability  made  in  analyses 
for  showing  compliance  with  the  safety 
a.s.sessment  requirements  §  25.1309  of 
the  FAR  have  been  conservative  whon 
compared  with  the  actual  nchievKl 
reliability  in  service.  In  most  case.s,  the 
typos  of  problems  that  prevent  a  system 
or  component  from  achieving  the 
predicated,  mature  level  of  njliability 
have  been  basic  design  or 
manufacturing  deficiencies  that  could 
have  been  detected  if  extensive  enou>;h 
testing  had  been  accomplished  during 
development  and  certification  prior  to 
entry  into  service.  Random  type  failun's 
have  not  been  a  major  contributor  to 
unreliability.  Therefore,  the  FAA  is 
confident  that  a  design  will  achi»!ve  .i 
high  level  of  reliability  based  on 
development  and  certification  test 
results,  provided  the  testing  is  thomugli 
in  evaluating  all  potential  failure 
sources.  The  special  conditions' 
relevant  experience,  analysis,  and  lest 
requirements  define  the  methods  that 
must  be  used  to  accomplish  a  thorough 
evaluation  of  failure  sources. 

The  same  commenter  states  that  the 
quantitative  objectives  for  engine 
inflight  shutdown  rate  from  AC  120- 
42A  do  not  appear  in  the  special 
conditions.  The  commenter 
recommends  that  these  objectives  be 
retained  and  compliance  shown  using  a 
rational  method  that  provides  a 
sufficient  level  of  confidence. 

As  stated  above,  the  FAA  does  not 
consider  the  testing  to  be  accomplished 
during  the  certification  program  to 
pmvide  a  statistically  significant  sample 
from  which  to  calculate  a  failure  rate 
with  a  high  degree  of  confidence.  Based 
on  this  assessment,  a  rational  method 
for  calculating  an  inflight  shutdown  ralo 
that  provides  a  sufficient  level  of 
confidence  does  not  oppear  to  be 
achievable.  As  discussed  above, 
experience  has  shown  that  failure  rale 
calculations  can  provide  misleading 
information  when  used  for  te.sting  and    • 
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us  .1  performance  indicator  of  a  lintited 
ininilxT  of  units.  As  designed,  the 
speciul  conditions  provide  for 
.'is^ossmeut  of  demonstrated  n.liabilitv 
in  conjunction  with  oversight  of 
c;<)rr<(;tivo  action,  as  well  as  overall 
performance,  to  make  the  eligibility 
.isSHssmsiPt.  This  more  comprdiensive 
-ipproach  is  mure  ijifaningfiil  as  .in 
•jvcrall  .s,ifety  assessment  process  and 
pcnnits  the  applicmt  to  correct  any 
f!is,.i(,-p.nncy,  rathorlhan  just  dXy  the 
prw.c;r;i.m.  ifierefore,  the  lAA  did  aot 
iiuhiiif.  ,T  quantitative  infiight  shutLloivn 
r  .ti>  i-cquir',;mcnt  in  the  speci.il 

•  oiiditions.  Specific  evaIu.iiioii  of  I'uih 
}-.rnhf?iinpnd  correspon  Jing  currectivn 
i»  iion  by  the  Reli.ihility  A.ssessm.mt 
nii.\lfd  -.vill  provide  'onfidfjiK.e  that 

•  ipfwopriatc  corrective  ajition  ista'.en  tor 
oocli  prtiblem  uncovered  during  testing. 

Another  commenter  is  cont.e'nie.d  th;ij 
.)  signincant  increase  in  drag  would 
occur  during  a  singlt-  engine  diversion 
v.ilh  a  foiIt>d  engine  that  has  a  locked 
sou.r  compared  to  a  windmiliing  »!iigin.!, 
due  to  a  further  rtj^uction  of  mass  llou 
through  the  inlet.  This  commenter 
suggests  that  ETOPS  operation.il 
stability  and  control  and  extended  range 
performance  bo  based  on  wind  tunnel 
test  data,  obtained  at  high  Reynolds 
number,  over  the  complete  eiigine- 
inoporalivo  flight  envulopo,  with  I(j«  ked 
engine  rotor  airflow  accurately 
ri;preseiited. 

Ihe  f'AA  considered  the  eff»!<;ts  of  a 
l<)i:k(-d  engine  rotor  on  a  single  engine 
«livorsion  during  the  development  of  the 
existing  approval  criteria  defined  in 
Advi.sory  Circular  120-42A.  The  AC 
lists  several  factors  that  must  !«.' 
I  onsidered  when  planning  how  much 
fnol  is  required  to  dispatch  an  airplane 
for  ETOPS  operations.  The.se  include! 
current  forecast  winds  and 
inctenn.rogicnl  conditions  along  the 
expe«;!ed  flight  path,  operation  of  ic; 
protection  systenis  and  performance 
loss  due  to  ice  accretion  on  the 
improtf'cted  surfaces  of  the  oirplain;, 
operation  of  au.xiliary  power  units.  lo.s.s 
of  airplane  pressnrization,  an  approach 
followed  by  a  missed  npproa«;h  and 
snbserjuent  approach  and  landing, 
navigational  acxuracy,  and  air  IraMK. 
control  con.straints.  Additional 
contingeiic-y  fuel  re.serves  nm  ^ifhU^ii  to 
account  for  errors  in  wind  foreci.st.s.  and 
deterioration  of  cruise  fuel  mileage  irom 
that  provided  the  performance  planning 
data.  Ihe  FAA  considered  the  addiiion 
of  a  'locked  rotor"  condition  to  be 
ov  t!v  (.onservatlve  and  that  any 
itn  rease  in  drag  would  be  adfH|ua!e|y 
i.ovcred  by  existing  fuel  re.serve 
'•■quirements  for  ETOPS  operations. 
Any  effcH.t  that  a  /ocJced  engine  rot«r 
may  have  on  airplane  stability  an<l 


control  is  a  biisic  airplane  ainvoillnness 
issue,  and  is  covered  as  part  of  the  basic 
777  airplane  certification  program. 
Thorofon-,  the  FAA  has  concluded  that 
a  lo<:ked  engine  rotor  is  being 
adeqiiately.addres.sed  witliout  the  need 
to  f.h.inge  the  KTOFS  special  conditions. 
tJ.ie  commenter  slates  ih-nt  the  special 
'Xinditioi.s  do  not  address  the 
conditions  for  approval  of  future  design 
variants  (e.g.,  higiiar  thrust  ratings  or 
major  ogineering  design  t.hangcs  'fiat 
result  in  now  engine  model 
desi^;nations).  This  commenter  expects 
the  requirements  to  be  different  for  later 
design  <;ho!igi's  in  lernis  of  test  and 
asse^.s'::e;n  methods.  While  the  FAA 
agrees  thai  the  test  and  assessment 
inethi.ds  will  be  different  for  later 
desi^•n  changes,  the  FA.'\  does  not  agree 
that  it  is  necessiiry  to  define  specific     ' 
requirements  for  future  design  variant.s. 
These  spet;jal  conditions  address  the 
mitiul  certification  of  on  airplane  for 
l-.TOi'S  operations  without  the 
prereqiiisile  st^rvice  experience  defined 
in  Advisory  Circular  12(>-42.\.  Upon 
issuance,  these  special  conditions 
become  a  part  of  the  airplane  type 
•     certilication  basis  for  ETOPS  type 
design  approval.  Future  changes  in 
design  must  meet  the  applicable 
requirements  of  these  special  ♦' 

conditions.  However,  the  scope  of 
spe«:ific  lest  conditions  and  asses.sment 
metliods  used  for  jwrticular  design 
changes  may  differ  from  the  initial 
ETOPS  assessment  program.  This  would 
depend  on  the  degree  of  commonality 
vvith  the  existing  approved  design  and 
how  much  credit  for  service  experience 
the  new  desij'^i  may  be  given.  The 
methods  to  be  used  to  show  compliance 
with  the  .spet;ial  conditions 
requirements  will  be  approved  as  part  of 
the  certification  process.  This  process 
will  be  similar  to  what  is  r.m  rently  done 
for  existing  approved  ETOPS  airplanes 
to  determine  if  service  experience  is 
necessary  before  a  design  fihange 
b»H;omes  eligible  for  E  TOPS  operafLuns. 

This  same  commenter  is  concerj/Id 
about  the  process  to  control  and, 
adniinister  the  airplane  configurlition, 
maintenance,  and  openMonal     ^ 
procedures  pertinent  to  the  ETOP 
approval.  This  commeuter  is  c;on(;/<rned 
about  a  statement  at  the  end  of  I 
discussion  .section  of  the  noJice((hat 
appears  to  imply  that  the  ETOP: 
configuration,  maintenance,  and 
pro(  edures  (CMi'J  do«.umcnl  revision 
pro»;ess  is  replaced  by  the  airworthiness 
dirt'clive  (AD)  process.  The  I'AA  does 
not  agree.  The  CMP  dwrument  is  a 
product  of  the  ETOPS  approval  process 
defined  in  AC  12(>-42A.  It  defines  the 
airplane  configuration  and  any  ( 

maintenance  or  operational  pro(.edures. 


beyond  the  Iw-seline  airplane  definition, 
that  are  necessary  to  safely  operate  an 
airpldne  in  an  ETOPS  operation.  I  he 
I'fHul  for  ihe  CMP  document  originat(-d 
when  airplanes  approved  under  the  /\C 
guidance  wer»}  not  originally  certified  in 
consideration  of  the  ETOi^S"  miss  ion. 
With  3  new  airplane  designed  and 
certified  in  aixordance  vvith  thiise 
special  conditions,  it  is  expected  th.ii  .t 
VMP  document  would  contain  vea  t.nv 
items,  since  it  is  the  intent  of  the 
manufacturer  to  build  only  ETOPS 
eligible  airplanes.  However,  it  is 
pos.ibN*  that  (he  Rulinbility  Asscsm;,.,,;! 
Board  may  njquire  interim' proble.n 
(  or.'yclive  a:  lions  to  be  incorpiimt-d  .-^s 
a<:ondition  for. ETOPS  approval,  until 
final  corrective  actions  become  .nvailab!.; 
sevc?ral  monllis  after  the  rJrpl.wu;  enters 
service.  Thee  c;ondifional  confii^uratinn 
requi.'cn.cnfs  would  need  to  be  <i.'r,.e,l 
in  a  CMP  document.  In  response  in 
proiileins-oc.curring  after  the  airpl  ine 
tillers  ser\ ice,  additional  items  m.iy  l,e 
added  to  the  CMP  in  order  to  dejiii."?  an 
airplane  configuration  that  may  !>e  usee} 
by  777  KTOPS  operators  to  mainCTii! 
acceptable  system  reliability.in 
ai:cordance  with  the  existing  CMP 
revision  process  identified  in 
paragraphs  8g  and  8h  of  AC  120-4;i.\ 
The  CMP  document  does  not  n>ji!a»  e  i!i,. 
AD  process  referred  to  by  the 
commenter.  .Any  problems  occurring  in 
service  that  would  signific:antlv  affei';! 
Ihe  .safety  of  an  ETOPS  operation  will 
result  in  an  AD  being  issued.  The  AD 
may  reference  a  Ch.iP  document  revision 
that  defines  the  required  conngnrafinn. 
but  it  does  not  have  to. 


^:ngilw  Assi'ysiiii.'iU 

One  commented  recemmends  that  the; 
procedures  for  an  engine  condition 
monitopiig  program,  required  bv 
par.igraph  (b)(2).  should  consider  20i) 
mintili's  operation  at  maximum 
cofftinuoiis  thnist.  followed  by  5 
minutes  at  inflight  takeoff  or  go-arnnnd 
thrust.  The  c;omment(ir's  rationale  for 
this  n'cemniendation  is  that  guidance 
for  the  maximum  thrust  requirc^d  for  .i 
single  engme  diversion  should  be 
specified  and  that  a  realistic  diversicni 
thrust  requirement  .should  be  padiied  bv 
20  minntos  above  the  spec:iiied 
maximum  diversion  lime.  The  FAA 
does  not  agr»?e.  Traditional  engine 
c;o;idi!ion  monitoring  programs  are 
designed  to  determine  if  maximum 
takeoff  Ihnist  can  be  achieved.  Th; 
intent  of  Ihe  validated  condition 
monitoring  program  n:'quired  bv 
paragraph  (b)(2)  is  to  provide  a  means 
to  dcjlemiine  when  an  engine  is  no 
longer  capable  ol  achieving  maximum 
continuous  thrust  within  approvcvl 
enginc>  limils.  The  duration  that  tli.« 
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that  adequate  thrust  vvoul  I  l>e  available 
Rn<;e(l  on  current  expprier  ro  w'th 
ens;'"^  deterioration  rate*,  the  engine 
«..ertiil«,ation  requirements  contained  in 
part  33  of  the  FAR  demon  ;trate  that 
fiiaximiim  continuous  thn  st  will  be 
ovaJlabie  for  any  conceiva  >!e  diversion 
time.  It  is  not  intended  th<  t  the 
( c>r;dition  monitoring  proj  ram 
identJiled  in  paragraph  (bt2)  be  able  to 
predict  impending  ftiilure  conditions. 
Therefore,  paragraph  (b)(2  is  adopted  as 
prop(»sed. 

Design  Rpqiiirements  Asse  isinent 

Ore  commenter  states  t!  at  paragraph 
((:)(!)  of  the  special  condit  ons  only 
rt*fers  to  the  design  requin  ments  of  pert 
2"!  and  "does  not  call  up  t  le  design 
requirements  in  AC  12(V-4  JA, 
pardgraphs  8b(7).  (8).  (9).  (10).  and 
( 1 1 1."  The  FAA  infers  fron  i  this 
comment  that  the  commer  ter  desires 
that  the  AC  paragraphs  no  ed  above  be 
incorporated  in  the  specia  conditions. 
The  FAA  agrees  that  the  A  Z  criteria  are 
important:  however,  the  aovisory 
circular  provides  policy  guidance  for 
obtaining  ETOPS  approval  for  already 
certified  two-engine  airplanes.  The 
design  criteria  referred  to  by  the 
commenter  were  develope  i  to  allow 
approval  o£  airplanes  for  w  hich  ETOPS 
types  of  operations  were  n  )t  considered 
when  they  were  originally  certified  to 
part  25  airworthiness  stan(  ards.  With 
one  exception,  existing  pai  t  ^5 
airworthiness  standards  ar  i  sufficient  to 
properly  certify  a  new  two  engine 
airplane  forFrOPS  operat  on.  as  long  as 
the  CTOPS  mission  is  con«  idered  in 
applying  these  requiremen  ts  for  all 
cinticipated  dispatch  confl;  durations.  The 
pu.-pose  for  the  design  req  iren:ents 
assessment  of  paragraph  (t  1(1)  of  these 
sfiecial  conditions  is  to  de  ine  the 
spet.ific  methods  that  will  ie  used  to 
show  compliance  with  the  part  2.^ 
airworthiness  requirement ;  when 
cor.sidering  the  ETOPS  mi  ;sion.  These 
methods  may  include  addiional  design 
features,  analyses,  tests,  or  n 
<:onib!P.ation  of  the  thrt*.  I  *?per.ding  on 
the  system  design,  the  spe<  ific  design 
criteria  called  out  in  ACi  U  0-42A  may 
not  be  nei;essary  or  approf.  riate  on  a 
iifw  airplane  design. 

The  one  exception  to  tht 
airworthiness  standards  cc  [ilaiued  in 
part  2'i  that  is  necessar\'  in  order  to 
«.»rtdy  an  ETOPS  suitable  <  irplane  is  a 
r(;quiremenl  to  design  the  i  irplane  to 
prw;lude  failures  or  malhir  ctions  thai 
(.ould  result  in  an  engine  ii  flight 
.shutdown.  Existing  propul  iion  system 
installation  requirements  a  "e  ba.sed  on 
the  "fail-safe"  roitce[it.  hi  i  dhfrr  wortU. 


contiiued  safe  flight  and  landing  are 
assured  after  any  single  propulsion 
system  failure.  Propulsion  system 
reiiahility  is  not  a  major  des'gn 
( onsideration  in  existing  airworihiiicss 
standards  becau.ie  failures  must  be 
shown  to  be  ".safe."  ETOPS  criteria  are 
intended  not  only  to  ensure  contir^ued 
.safe  operation  after  an  engine  inflight 
shutdown,  but  also  to  prevent  the 
failure  condition  that  resulted  in  the 
shutdown.  This  additional  rtKjuiromenl 
to  prevent  engine  inflight  shutdowns 
wos  included  in  paragraph  (c)(1)  of 
these  special  conditions.  Based  on  the.se 
considerations,  the  special  conditions 
are  adopted  as  proposed. 

The  commenter  also  refers  to  .several 
new  design  features  that  were 
con.sidered  during  the  development  of 
the  early  ETOPS  special  condition,  and 
questions  why  they  were  not  included 
in  the  final  proposal.  Examples  given 
include  a  22.000  foot  single  engine 
cruise  altitude,  and  a  specific  list  of 
electrical  services  to  be  powertid  in  tlie 
backup  electrical  configuration.  As 
stated  above,  the  FAA  has  determined 
that  the  existing  airworthiness  standards 
defined  in  part  25  are  sufficient  to 
properly  certify  a  new  two-engine 
airplane  for  ETOPS  operation,  as  long  as 
the  ETOPS  operational  mission  is 
considered  in  finding  compliance.  The 
FAA  has  also  determined  that  including 
specific  design  requirements  such  as  the 
two  examples  cited  above  may  be  too 
restrictive  in  defining  what  the 
applicant  could  do  to  comply  with  the 
safety  objectives  of  part  23.  This  might 
result  in  a  design  requirement  being 
imposed  that  is  inappropriate  because  of 
a  change  in  the  airplane  design  that  was 
not  considered  in  the  development  of 
thaUrequirement.  However,  as  part  of 
the  requirements  assessment,  paragraph 
(c)(.l)  of  the  '■pecial  conditions  requires 
the  appliLiiiil  to  consider  the  types  of 
design  features  that  the  commenter  is 
n^ferring  to,  and  to  list  those  specific 
design  features  that  are  int:luded  in  the 
airplane  design  to  accommodate  the 
ETOPS  mission.  The  F.\A  therefore 
does  not  consider  it  neces.sari  to  revise 
the  special  conditions. 

Another  commenter  states  thijt  the 
d€?sign  feature  consideratioti  for  hiei 
quantity  indication  to  the  flight  crew  :ii 
paragraph  (c)(3)(i)(C)  .should  include 
alerts  for  abnormal  fuel  management  or 
transfer  between  tanks  iji  addition  to  the 
other  listed  considerations.  The  FAA 
ogrees  with  this  comment  and  has 
n;viswi  paragraph  (c)(3)(i)(C) 
accordingly. 

Relevant  Rxperience  Assessment 

One  commenter  re<:onimends  that 
piTiigraph  (c)(2l  clearly  iiidicaU-  that  the 


relevant  experience  assessment  shall    ■ 
include  a  demoastration  of  the 
applicability  of  the  past  expe.-ience  to 
the  new  dt^ign,  at  tht  appropriate 
system,  sub-system,  or  component  level 
The  commenter  suggests  that  this 
dcrnonstration  may  be  based  on  an 
engineering  comparison  at  the 
•ippropriate  level,  but  shall  also  In; 
backed  by  comparison  testing  where  the 
design  differences  are  significant.  The 
commenter  supports  this  comment  with 
the  statement  that  there  is  substantial 
evidence  that  beyond  a  certain  level  of 
difference  between  the  product  that 
produced  the  past  experience  and  the 
new  product,  the  "ies.sons  learned" 
assessment  process  (xBases  to  be  fully 
effective. 

The  FAA  agrees  that  beyond  a  certain 
level  of  commonality,  past  e.xperience 
may  not  be  relevant  to  the  new  design. 
This  is  particularly  true  where  a  specific 
design  feature  that  contributed  to 
problems  in  previous  airplanes  is  not  a 
part  of  the  new  airplane  design. 
However,  the  FAA  does  not  concur  that 
a  change  in  the  special  conditions  is 
necessary  to  achieve  the  resuhs  desired 
by  the  commenter.  The  demonstration 
of  the  applicability  of  pa.st  experience  to 
the  new  design  is  inherent  in  the 
relevant  experience  a,ssessment. 
Paragraph  (c)(2)  of  the  special 
conditions  requires  tnat  corretiive 
actions  taken  to  preclude  similar 
problems  from  occurring  on  the  new- 
airplane  must  be  identified.  Removal 
from  the  design  of  a  system,  sub-system. 
or  component  that  has  had  problems  in 
the  past  may  be  an  acceptable  corrective 
action,  as  long  as  it  precludes  similar 
problems  from  occurring.  In  addition, 
paragraph  (c)(4)  requires  the  applicant 
to  define  specific  new  or  enhanced  Xt^'iis 
that  will  be  used  to  assure  engine  and 
airplane  system  design  integrity.  In 
complying  with  this  requireiut-nt.  ihe 
tests  derived  from  the  relevant 
experience  assessment  will  he  ustttl  to 
substantiate  that  effective  corrective 
action  has  been  taken  for  each  soi'.n:e  of 
past  problems. 

This  commenter  also  states  that  vvhert- 
new  technology  is  introduced,  the 
lessons  learned  assessment  becomes 
impractical,  as  there  is  no  previous 
experience  with  this  technclogv.  WhiU- 
the  FA.\  agrees  that  thert;  will  lui  no 
previous  experience  with  a  new 
ttKihnology.  there  may  still  be  applicable 
relevant  experience.  For  example,  an 
applicant's  previous  experience  with 
new  technology  introductions  may  lead 
to  (.hanges  in  manufacturing  and  qualil y 
control  processes.  Further,  lessons 
lean.ed  of  general  applicability  can  be 
introdRced  into  the  new  t(H:hnolog>- 
design,  such  as  a  general  design  practice 
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to  prtjvent  «.ros.s-connector  inst.Tllation. 
The  FAA  has  determined  that  the 
existing  spe{:ial  conditions  requin;menls 
meet  the  intent  of  the  commeiiter's 
recommendation;  therefore,  the 
commenfer's  specific  recomniciide(i 
change  has  not  been  adoptod. 

The  .same  commenter  also  states  that 
the  special  conditions  should  clearly 
indicate  how  much  direct  .service 
experience  shall  be  required  in  the  case 
of  a  completely  new  design  utilizing 
tpf:hnoIogy  new  to  the  manufacturer,  for 
which  no  basis  of  relevant  experience 
exists.  The  FAA  does  not  concur.  As 
stated  above,  there  may  be  applicable 
relevant  experience  even  for  a 
fiompletely  new  design  incorporating 
new  te«.hnology.  In  addition,  relevant 
experience  is  only  one  aspect  ofthe.se 
spec;ial  conditions.  It  is  not  the  only 
n!e«:hanism  by  which  the  airplane 
'    would  be  assessed  for  ETOPS  approval. 
Among  the  other  requirements, 
paraj^raph  (e)(4)  requires  the  applicant 
lo  condu(,t  tests  to  substantiate  the 
suitability  of  new  te<:hno!ogy.  The 
i;om!nonter's  recommended  change 
therefore  has  not  been  adopted. 

Additional  ETOPS  Test  Rt^qiiinniitrnts 

One  I  ommenter  recommends  that  the 
lonfiguration  requirements  of  paragraph 
(k)(1)  also  apply  to  the  testing  defined 
in  paragraph  (c)(4).  The  commentcr's 
rationale  for  this  recommendation  is 
that  the  merits  of  incorporating 
suf  fh  ient  component  interfacing  to 
simulate  actual  airplane  installation 
interactions  should  justify  expanding 
this  lequiremeni  to  other  (.ritiial  ETOPS 
systems  not  specifically  enumerated  in 
|;a.-agraph  (e).  The  FAA  appreciates  the 
concerns  expres'Jod  by  the  commenter, 
but  does  not  agree  that  this 
ret.oinmepdafion  is  practicable.  The 
st.«ipi!  of  the  testing  covered  under 
paragraph  (f:)(4)  is  such  that  many  of  the 
n.'w  or  enhanced  tests  may  be  done 
uilii  prototype  hardware  at  (he  bench  or 
imnpoMPi;!  level  early  in  ;he 
('evei-i{.i,,ent  program  when  suffitiunt 
i.:!erf,i(.irig  .system  hardware  is  not 
.■n;iiiai)Ja  In  accordance  -.vith  para-^ranh 
('.  )(-4J,  the  applicant  must  define  each 
te.-;(  Ihat  will  be  used  toas.sure  desi;^n 
iniegrity.  The  enhanced  (osting  defined 
i.y  t.'iis  paragraph  will  in(;lude  the 
funfif.'iiration  proposed  for  certifii  .ition 
and  sufficient  interfacing  system 
hardware  and  software  lo  simulate  the 
a<  f'lal  airplane  installation  when  it  is 
ne(;essary  to  acc;omplish  this  goal.  As  for 
other  criiical  ETOPS  systems  not 
specifically  identified  in  paragrapii  («•). 
Ihe  3000-cvcle  engine  and  auxiliary 
power  unit  tests  and  1000-cycle  airplane 
test  will  provide  an  adequate 
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opportunity  to  discover  design  problems 
with  these  systems. 


umuCycle Airplane  Tost 

One  commenter  que.stions  the 
requirement  to  in.stall  either  the  3000- 
cycle  test  engine  or  another  high-cvcle 
engine  for  part  of  the  lOOO-fiight-cycle 
airplane  test  by  stating  that  the  rationale 
for  the  requirement  is  unclear.  This 
commenter  considers  that  a  complete 
strip  and  inspection  of  the  high-cycle 
engines  to  identify  incipient  problems  is 
a  more  effective  way  of  establishing 
early  ETOPS  suitability,  than  by 
inclusion  in  the  flight  program.  This 
commenter  goes  on  lo  say  that  history 
has  shown  that  new  problems  are  more 
likely  to  be  exJnbited  by  lower  life 
engines  rather  than  by  mature  engines, 
and  the  relevance  of  potentially  non- 
representative  high  life  failures  is  not 
immediately  obvious. 

The  FAA  does  not  concur  with  the 
commenter 's  assessment  that  any 
failures  on  the  3000-cycle  engine  during 
Ihe  1000-cycle  airplane  le.st  would  be  a 
non-representative  high  life  failure.  The 
3000-cycle  engine  is  representative  of  a 
high-time  engine  that  would  exist  if  the 
AC  120-42A  criteria  for  operating 
experience  for  180-minute  ETOPS 
approval  were  considered.  The  3000- 
<  ycle  ground  test  will  not  subje(;t  the 
engine  and  engine-mounted  airplane 
equipment  lo  representative  altitude 
«:onditions  that  the  FAA  is  concerned 
may  impact  overall  reliabilitv.  The 
reason  for  including  the  3006-cy(:ie  test 
engine  and  its  associated  propulsion 
syste.m  equipment,  or  another  suitable 
high-cycle  engine  and  propulsion 
system,  on  the  lOOO-cycie  airplane  test 
vehicle  is  to  expose  an  "aged  '  engine  to 
altitude  effe<  ts  not  possible  to  achieve 
on  a  ground  test  stand.  Flight  time  with 
this  agf;d  engine  will  give  the  FAA 
additional  confidence  Ihat  Ihe  results 
achieved  during  thegrou.id  cyclic 
t»;sting  are  lepresentative  of  the  ac.tual 
airplane  environment  thai  is  used  (o 
asse.ss  propulsion  system  reliabilitv  for 
ETOPS  type  design  approval  using  the 
AC  120-42 A  criteria.  * 

This  s.inie  (.ommenter  expresses 
concern  that  a  co.mplele  teardown  and 
inspection  of  the  high  time  en;=;ine  will 
no!  be  possible  if  it  is  installed  on  the 
1000-cycle  test  airplane.  The  FAA  does 
not  agrtie.  A  complete  teardown  and 
ir.spBf:tion  is  planned  for  every  enginv. 
and  all  the  engine-mounted  airplane 
equipment  subjected  (o  the  3000-cycle 
le.sl.  A  teardown  inspection  is  required 
in  order  for  the  Reliability  Assessment 
Board  to  assess  the  design  suitability  for 
ETOPS  approval  in  accordance  with 
paragraph  (g)  of  these  special 
conditions.  It  was  this  concern  for 


obtaining  meaningful  teardown  results 
from  the  3000-«;ycle  lest  engine  Ihat 
prompted  Ihe  FAA  to  allow  another 
suitable  high-cycle  engine  to  be 
installed  on  the  1000-cycle  test  airplane. 
In  addition,  an  airworthiness  inspection 
will  be  perfonned  on  the  high-time 
engine  prior  to  its  in.stallation  on  ttr 
airplane  in  order  to  ensure  that  the 
engine  complies  with  the  maintename 
manual  acceptance  limits  for  continued 
operational  service.  Any  problems 
found  during  the  airworthiness 
inspection  will  be  reported  in 
accordance  with  the  problem  tracking 
system  requirements,  and  necessary 
repairs  will  be  made  prior  to  the 
engine's  installation  on  the  1000-(  yile 
test  airplane. 

One  commenter  recommends  thai 
"actual  airiiqe  operation,"  as  used  in 
paragraph  (e)(7),  "be  defined  such  thai 
five  percent  of  the  1000  flight  cycles 
should  be  at  altitudes  and  of  duration 
typical  of  a(  tual  ETOPS  operations  to 
ensure  no  adverse  impact  on  any  ain.raft 
.systems  and  engines  due  to  extended 
cold  soaking,  etc."  The  FAA  agrees  wilh 
the  commenter's  assessment  of  the  need 
for  high  altitude,  long  duration  flight 
cycles.  However,  the  FAA  does  not 
concur  with  the  commenter's  suggested 
chang^.  The  mix  of  flight  cycles  lo  l>e 
flown  during  the  1000  cycle  test  is 
based  on  an  assessment  of  flight 
operating  conditions  that  have  led  lo  the 
types  of  problems  that  have  oi.curred  m 
service  on  those  airplane  engine 
conibinalions  that  currently  have  IHtJ- 
mijHite  ETOPS  approval.  The  number  ol 
high  altitude,  long  duration  flight  cycles 
that  will  l)e  flown  for  each  of  the  engine 
types  to  be  certified  on  Ihe  777  airplane 
is  a  result  of  this  a.sses.sment  comhir.ed 
with  additional  flight  cycles  th.at  .-jre 
necessary  to  validate  airiine  operjlion.il 
readiness.  The  FAA  considers  that  liie 
change  propo.sed  by  l!ie  commenter 
would  unduly  restrict  the  FAA  in 
requiring  deveiop.'neiit  of  an  appropii,.l« 
le.sf  plan  for  the  1000  cycle  lest. 

Another  commenlor  rerummends  ihat 
Ihe  "lOOO  cy(  le  lest  should  be  done 
using  published  maintenance  manual 
criteria  in  lieu  of  unique  engineering 
alloxvances."  The  FA.^  concurs  wiffi    ' 
this  comment.  If  has  aiwavs  been  the 
F.^A's  intent  that  the  lOOO-cycIe 
airplane  woidd  be  operated  and 
maintained  using  Ihe  recommended 
operations  and  maintenance  manu.il 
procedures.  This  is  to  validate  thai 
operating  and  mainlenanf:e  procedurijs 
to  be  uswl  during  airline  operaiions  urr 
curret;l  and  will  not  lead  to  errors  Ihat 
may  result  in  engine  inflight  shutdowns 
or  airplane  diversions.  Paragraph  ((■;(7) 
has  been  amended  lo  make  this 
clarification.  In  addition,  the  par.-i)^raph 
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has  been  reorganized  to  fiore  clearty 
state  the  requirements. 

Problem  Tracking  SysU 

One  commenter  reco 
problem  reported  under 
tracking  system  must  te 
wjlhin  a  maximum  of  30 
does  not  concur  that  the 
time  limit  is  net:essary  oi 
The  proposed  special  co 
spec:it'y  a  particular  time 
which  ail  problems  must 
control."  The  intent  of  tf 
tracking  system  is  to  pro 
whir:h  the  FAA  will  be  p 
notified  cf  problems  occ 
design  so  that  the  FAA  R 
Assessment  Board  can  e 
appropriate  timely  resol 
implemented.  Dependin 
severity  of  the  problem, 
immediate  re>ponse  ihn 
Ih.'  appropriate.For  less 
problems,  a  slouer 
illowable.  In  eai  h  cast 
Reliability  Asses.sment 
determine  the  approprifit 
tor  resolution  of  all 
pmfilems  identified  by  t 
trackijig  system.  Definin 
interval  for  problem  reso 
re«Jtrictiieand.  therefore 
not  adopted  the  commen 
in  tfie  final  special  condi 

R^liiibihty  Assessment 

One  commenler  is 
i.»ruposed  FAA  Reliabilit> 
Bor.rd  (RAB)  might  be  ov 
by  FAA  engine  specialist 
the  commenter  would  It 
conditions  to  im.Iude  re 
systefiis.  avionics,  and  fli 
representatives,  as  well  a 
tnspet  tors,  to  help  ensure 
board  makeup.  The  FAA 
concur  that  identifying  sj: 
spet  ia'ists  is  appropriate, 
of  the  RAb  is  to  address  t 
of  tha  entire  airplane  for 
just  the  propulsion  systi 
case  with  the  Propulsion 
Keliabiitly  Assessment 
AC  l2tJ-42A.  As  stcited  in 
to  the  no* ice  of  these  spet 
the  boord  will  consist  cf  r 
J  b.'oad  sper;tri;m  of  offici 
FA.\  airpbne  and  fciigine 
offices,  FA.\  aircraft  eva 
tor  both  the  engines  and  v. 
rnaintenanie  and  opera;i 
of'lcfs.  i»nd  f'.W  headqua 
addi;ion  to  the  Seattle  Aii 
C:e!-tin<  ation  Office  (Sealt 
following  officts  have  f 
support  the  RAB: 

Litri  Atit-flcs  Airr.r.ilt  (;(\'-t;Hi  .(lon  ( n*ii  •■ 
Tc'i;i<^»-  (%-<tifira»ion  Offw  »• 
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Flight  Standards  Air  Transportation  Divisitm 
Flisht  .Standards  Aircraft  Maintenance 

Division 
f  light  Standards  Technical  l'rogrum«. 

Division 
Sirdtiie  Aircraft  Evaluation  (iroiip 
Boston  Aircnift  Evaiuati(Vi  CIroiip 
t'nittrd  Airlines  FA.A  Cerfifuate  Management 

Office 
(fratt  X  Whitney  ehgine  installatinn  only) 

These  special  conditions  define 
specific  findings  that  the  FL\B  must 
ntake  in  order  to  determine  that  the  777 
airplane  is  suitable  for  180-minute 
ETOPS  operations.  It  is  implicit  in  eat.h 
of  these  findings  that  FAA  technical 
specialists  be  involved  in  the  decision 
prcHiess.  This  is  in  keeping  with  existing 
ty()e  certificaiion  practice.  Therefore, 
naming  specific  system  specialties  for 
Ri\B  membership  is  not  neces.sary 

HfUnhtlity  Detiinnstration  Acceptance 
Criteria 

Ont;  con-.menter  states  tfiat  proposed 
paragraph  (h)(1)  implies  a  direc  t 
relationship  f>etween  the  type  and 
frequency  of  engine  ajid  systems  events 
occurring  during  the  test  program  and 
the  demonstrated  reliability  of  existing 
approved  IHO-minute  ETOPS  airplanes. 
This  commenter  goes  on  to  state  that 
this  paragraph  could  be  interpreted  as  a 
statement  that  a  sample  of  1000  flights 
is  enough  to  produce  a  statistical 
demonstration  of  reliability,  aiid 
reconunends  adding  wording  to  the 
effect  that    flight  test  and  laboratory  test 
•   *    *  are  not  used  to  produce  direi:tlv 
a  measure  of  the  reliability."  The  FAA 
infers  from  this  statement  that  the 
commenter  does  not  consider  tlie 
reliafii'ity  demonstration  acceptante 
criteria  of  paragraph  (h)(1)  to  provide  a 
.statistically  meaninghd  assessment  of 
airpla-ie  reiiability. 

Uhile  the  FAA  agrees  that  the 
airpLme  flight  test  program  and  the 
ll)00-night-cyf;le  ETOPS  test  referred  to 
in  paragraph  (hj(l)  will  not  form  a 
statisjitailv  significant  sam.pie  from 
uhit.h  to  produce  a  direct  tneasuremeni 
ol  reliiib.iitv. .;)  .statistical  cah  ulation  ot 
reii.ibility  is  not  the  intent  of  the 
requirt-ment.  .As  stated  earlier,  the 
o<.(.urrenceof  a  relatively  liigh  number 
of  basic  design  problems  during  tvpe 
certification  testing  ger.erally  has 
resulted  in  a  higher  numf)er  of  problems 
CM  (.iirring  after  the  airplane  enters 
service.  Those  airplanes  with  the  best 
propulsion  system  re;!iabililv  after  entry 
into  service  have  also,  in  general. 
en«;ounterfid  relatively  few  design 
p'-oblems  during  the  type  certification 
program.  Paragraph  (h)(1).  then, 
providtrs  a  measurement  of  design 
maturity  based  on  the  e.xperient  e  trcnn 
p.tsl  e  ertification  progratns.  Tfie 


standard  used  to  judge  this  maturity  is 
the  type  and  frequency  of  failures 
occurring  on  already  certified  180- 
mimite  ETOPS  airplanes.  This  is  not  to 
say  that  it  is  nece.ssary  to  do  a  direc:t 
com[»arison  of  failure  rates  .system  by 
-^  system.  In  gross  terms,  the  FAA  is 
^  expecting  the  777  flight  test  airplanes  (o 
experience  the  same  kinds  ot  problenjs 
at  about  the  .same  frequency  that  are 
occurring  on  ETOPS  airplanes  in 
revetme  service.  These  special 
conditions  define  the  standard  by  whic  h 
the  suitability  of  the  777  airplane  will 
be  assessed  for  ETOPS  approval.  Tl-.e 
F.AA  does  not  consitfer  it  necessary  to 
state  that  the  testing  dot^s  not  produc  e 
a  direct  measure  of  reliability. 

Demonstration  of  Compliance 

Oiie  commenter  reconnr.ends  juidini^ 
a  new  paragraph  (i)(B)  that  would  read 
as  follows:  "The  accelerated  engine^ 
cytilic  endurance  test  program  of 
paragraph  (IK^i)  must  be  in  plai  e."  '( h.' 
i:on!menter"s  rationnie  for  this 
recomnsendation  is  that  is  it  necessarv 
to  require  timely  program  startup  ;:ih\  to 
ensure  that  the  test  engine  cvclt-s  .'•emaii; 
well  ahead  of  high-cycle  revenue  Hi-et 
engines.  The  FAA  agrees  with  this 
comment  and  has  added  a  nev\ 
paragraph  (i)(7)  to  the  special 
conditions.  Previously  designated 
paragraph  (i)(7)  has  betm  rirdesignatt  d 
as  paragraph  (i)(H). 

Mi'irellaoeoas  Cnitimerits 

One  commenter  notes  that  in  the 
second  .s&Atence  of  parag-i-aph  (e)(0)  the 
word    administration"  appears  to  fn;  a 
typographical  error  that  should  read 

demonstration."  The  commenter  is 
correct  and  the  final  special  cnnditicms 
nrfr  corret.ted  as  noted. 

Some  comments  were  rei:cived 
concerning  compliance  methods, 
ahhou'4h  these  commeriters  did  mjt 
recommend  any  changes  to  the  spe<  i.ij 
condition  n:>quiremt'nts.  These  spec  iai 
c:onditions  address  the  regulatory 
stand..; rds  to  be  applied  in  obtaining 
Early  ETOPS  approval,  'ihe  n.t\rs  bv 
which  compliance  is  ehfrnonstr",  "J  is 
not  specifically  addressed  in  t'lis  Jcti.on 
The  .spe<  ific  methods  that  Boeing  will 
use  to  demon.strate  complianc  e  with 
these  spec  ial  conditioiis  will  !»e 
approved  as  part  of  the  normal 
certificc!tiT)n  process.  This  will  be 
accomplished  by  F.A.A  approval  of  lh»- 
ETOPS  type  design  as.sessnjent  plan, 
required  by  paragraph  (a)  of  these- 
special  c:onditions. 

One  c:onune:it  conc:en)s  the  prcH  ess 
for  an  airline  to  rec:eive  early  ETOP.S 
operational  approval.  Operational 
approval  is  not  addressed  f)y  tliese 
special  c  cmditions.  As  stated  eatiicr. 


.\dvisory  Cin  uiar  ]2()-4L'A  conl.;!:;-: 
L'liidance  rt^g.irding  operational  ;inJ 
:n.!inte;):jnc,e  ])r.u.tLc»s  criteria  Itirit  miist 
lie  'net  by  ih«  operator  before  hrOHS 
operations  can  he  conducted. 
.Siitisfai.lion  of  ihe  requirements  ni  ihe-e 
••pec.ial  conditions  does  not  coii-fitute 
.    c,perat;on;d  I'pprovid. 

Willi  ijie  e.\(  eption  ot  the  revisions 
notcid  above,  the  special  conditions  fur 
e.xiended  range  operation  of  the  Boeing 
Model  777  .nrplane  are  adopted  ,ts 
proposed. 

Conclusion 

'I'ii.is  01. lion  affects  onl\  certain 
inmsnai  or  novel  design  features  on  one 
model  series  of  airplanes.  It  is  not  a  rule 
of  general  applicability  and  alfec  fs  only 
the  manufacturer  who  applied  to  the 
FAA  forofiproval  of  these  fealurt^s  o.n 
the  airplane. 

List  of  Subjects  in  14  CFR  Part  25 

Airc:rn{t.  Aviation  Safety,  Federal 
.-Xviation  .administration.  Reporting  and 
rec  uidkeeping  require^^nents. 

Tiio  authority  c:italion  for  Ih^se 
special  conditions  i.s  as  follows: 

Authority:  A'i  I'  S.C.  app   1,144.  1'I4K((  ). 
KC=)2.  liSUii).  1.1.^5.  142J  through  14;n 
l.'>()2.  1b.=ili!))(2):  42  ll.S.C.  18.'i7t-10.  4:{21  et 
sy>q.:E.f).  11514:  and  49  IKS.C.  lOhfK). 

The  Special  Conditions 

.-\ccordingly.  the  following  special 
conditions  are  issued  as  part  of  the  type 
certific  ation  basis  for  the  Boeing  Model 
777  airplane: 

In  iulditmn  fo  the  airworthines.s 
n-qiiin-ments  of  part  2.=>  of  the  i-Cdi-rai 
Aviatien  Kegulations  (FAK).  tlie  Modi'l  777 
.iirplane  must  i  ompfy  with  tiie  foll.nviiig 
reqiilrciTK-ii.s  in  order  lo  be  eiif^ible  for 
Txtendfd  Hiiii^e  t)p<;r,!tion  wirh  Two-Engine 
Airphmes  (ETORS)  without  the  requisite 
operating  experieni  e  specified  in  Advi.sorv 
Circular  (AC)  12(>-42A: 

(a)  liitrndintmn  An  approved  ETOPS  Type 
Design  Assessment  l»lan  covering  the  engine 
and  eai  h  applicable  airplane  system  mu.st  Ix; 
established.  The  spc-rific  nielhods  that  wiii 
i)c  u.sed  to  substantiate  c  oniplianre  with  the 
requirements  of  these  spo(  lal  coniiilions 
nuist  (.<•  (iefine-j  in  the  plan.  .Specific  svstenis 
that  w'rli  M:-,'ih!4:j  the  compli  te  analysis, 
testing,  and  dtn.-lopmeni  p.-ogram  tra(  king 
defineci  in  paragraph  ((.)  of  these  special 
(  onditions  imisl  be  identineci.  Other  airplane 
systems  that  niav  i  ontribote  to  the  overall 
safety  o(  an  ETOI'S  operation.  Init  that  do  not 
warrant  the  rigorous  type  design 
requirements  and  releyani  expcrient  e 
assessments  defined  m  paragraph  (c)  of  these 
spe(  iai  ( onditions,  must  be  identiflc-d  and 
agreed  to  bv  the  FAA.  Compliance  must  be 
shown  tor  these  other  systems  with  all 
provisions  of  these  snei  ial  conditions,  except 
par.igraph  (c).  In  sh(|Uingc  ompliance  with 
these  special  conditions,  tests  and  i.nalyses 
conducted  to  subst.tntiafe  complianc  e  with 
the  basic  airworthiness  stand.irds  of  part  2.5 
Play  be  refereni  ed.  if  iipplii  ,ible. 


i  1 )  The  ETOPS  eligibility  oi  ilie  .  rgn;.- 
:>liisi  be  detcnilined  spei  ifi(.,lily  for  the 
.urpl.ii.-  u-ist.i!l,iiioii  for  whi(.h  I'ariy  EKJI  ,s 
ivpe  (iev,ign  apj.rovnl  is  requtislt  d. 

:2)  I'rojfduies  for  an  engine  (Kjuiitita. 
monitoring  program  must  1)((  defir.ed  and 
v:i!;d,ite.l  at  the-  time  ol  ETOPS  type  d.Mgi) 
•qiproval.  The  engine  ccwidiiiiai  monitormg 
program  mast  ixi  rtble  to  pieiii  f  whi-n  .-ii 
eiiginir  is  no  longer  (o(iai)le  of  providing, 
within  ceititled  engine  operHiing  limits,  tii,. 
ni.ixinuim  thrust  required  for  a  single  engine 
di'vi'isioii. 
(i;!  F.TOrS  Typf  Dt-sif^n  Asst->^:;u  nl 
1 1 )  Ofsi;^:!  reijiiirenwiits  AssHysiVfnt  l'.:n 
2'">  uf  the  FAR,  including  applicable 
anien.iments.  defines  most  of  the 
tequire;nenis  necessary  to  design  ;)r,  .urphme 
that  is  suitable  for  ET{)PS  Opeiatic-n.  as  tcwg 
as  the  ETOI'S  mission  is  i  onsidered  in 
applying  these  requirements  for  ,ili 
antic  ipnted  cijspatch  c oijfiguratio.is  tn 
addition  to  these  n^quiOMnents.  the 
l-ropulsion  system  nmsi  be;  designt'd  lo 
priM.hide  failures  or  malfunctions  that  (outd 
ritsult  in  an  engine  inflight  shutdown.  The 
apphc  ant  must  identity  and  list  methods  of 
coirplianf:e  for  each  of  the  applicable  tvTOI'S 
requirements,  including  those  spe,if„.  pi,rl 
2.')  Requirements  for  which  methods  ol 
ccjeii-liance  rc-lative  to  the  ETOI'S  mission 
are  different  f.-om  those  tniditionallv  used  for 
two-engine  airplanes.  Paragraph  (clj^Jof 
these  sp(>c  iaI  conditions  lists  certain  Jesign 
feature  categories  that  mav  be  aflec  li-iT  Ijy  ;i 
coiisideraticm  of  tht!  ETOPS  mission  m  the 
design  of  these  systems.  The  effects  of  the 
appjic  able  ETOPS  nequiremcints  on  the 
di'sign  of  any  of  those  design  feature- 
I  an-gories  listed  in  paragraph  (c:)(;<)  must  be 
spec:ificaliy  addres.sed  by  this  assc-ssnient. 
(2)  Rt'levimt  Espenenre  Assi-ssmHiil  For 
<!ac:h  system  c nvc-red  bv  the  ETOP.S  T>  pe 
Dt.-sign  Assessment,  there  must  be  an 
a.ssessment  of  the  relevant  design^ 
maniifachiring.  and  operational  pn)b!.'m^ 
expc-rienced  on  previous  airplanes  built  Ijy 
the  applicant.  The  assessment  must  inc  hide 
the  aii[)lii:able  relevant  service  expcirieni  i>  of 
vendor  supplied  sysli-ms  or,  to  the  vxu-nt 
possible;,  the  service  e.xperit-nc  c;  of 
c:omponents  on  airc;rafl  built  i>y  othcrr 
manufacturers.  Specific  correc  t,ve  actions 
taken  to  preclude  similar  p.-obl<!ms  from 
occurringon  the  new  airplane  must  be 
identified. 
(,i)  Dfsi^n  Features. 

(i)  The  applicant  must  defi.  e'.my  ciesign 
features  implemented  to  i:uiii:-|>  with  the 
dijsign  requirements  li.sl.^d  ir.  p..r;ig;.,ph 
(c)(1).  Consideration  of  the  follow  mg  design 
feature  c:ategories  must  be  specificiilly 
addrcessed; 

(A)  Airplane  capabilities  and  c  apai  nies  of 
the  EIOPS  mission; 

(B)  Fuel  svstc-m  integrity,  including 
consideration  of  uncontained  main  ej)gii>,. 
rotor  burst  and  fuel  availability  as  affei  ted  bv 
cross-fc?ed  capability  and  electrical  [Xiwer  lo 
pumps  and  other  components; 

(ti)  Fuel  quantity  indication  to  the 
fiightcntw.  including  alerts  that  coiisi.br  the 
fijc-l  required  to  complete  the  niissioi). 
abnormal  fuel  manageme-nl  oi  transfer 
betwi-en  tanks,  and  possible  biel  leaks 
biMiveen  the  tanks  and  the  main  engini-s; 


(D)Coiiiiii  inii  atioii  s\..vi,,*  ',,;  •.'„  j/jDi-: 

eiiViroiimenf; 

(E)  Navigiitioii  sv-^it  i;;*  ^i-  :•,,  :  ;i):*s 

eii\"eoiimel!i: 

(F-iMii.inuimsinga'er;,::.     :  .^.    ,:i:;i,,t. 
<:apa!)ili!v:  and 

(C)  Failure  tul.'iai.!  I'.'-^.p  «  -  <  i  <,.  up,) 
il!di<  ating  sy  -.tc-ins  or  a\  .>o;.i( »  «v»len.s  !o 
prevr  nt  uiinec  essarv  airpf.j.'jf  .Jvi  :siii:,^ 

(ii)  The  „;ipl.c.,inl  mustdef)  ,•  ;^f...j-.i.  ,i„  • 
dcrsign  fia'ures  iisi^d  to  ociibi  ><-  pjoSjf.-ins 
identified  in  the  ndevain  servm  .'>f«  Mi-me 
assc!ssme:it  i.t  paragraph  (c)t2j 

(4)  Tfyl  Ffiitiims.  The  appJicaU  i:  i;M 
define  spec  ific:  r.ijw  tests,  or  ■  r.Jj.ij.c.-d  (i  Ms 
that  w.ll  be  u-.ed  to  assure  ei,g>ji«  ^.t:<i 
airplane  system  design  iriteguiv  The-.e  lesi 
fiMtures  teav  bc!  il-rrnc^l  from  !f,e 
requin^mc  nfs  assc  ssment  ol  prtraf.>p.i  n  111  i 
and  the  rele\ ant  stTvic  e  ex|x nt  me 
asst^ssment  of  pai  agraph  (< )(.  i 

(."ij  .-tncj/i-.sis  Fec;r/;re.s  The  appl)riji)t  most 
dtifine  spc-cific  nc-w  .inalyses  oi  er.b.tuceil 
analyses,  ttuil  will  be  usc>d  to  a^M-re  .iigiiie 
and  airplane-  system  de-sign  .r.j.-prjly  Tlu-^i- 
analysis  fi-aturt-s  may  !«■  de;.veo  fjom  the 
rc^quirc-me-nts  .issessnient  ol  p,:;rtgT-ap(,-i  le  (!  1 1 
and  the  relev.uit  scTviee  e>xpe;(en<  e 
as.sessment  of  p.iragraph  (c)!:) 

(fS)  Maiitifiicinnnif.  Mointfnitni  i-  ,,t 
Opemtinna!  lOlher)  Fititurfs  Jhf  appl.e  ,tiil 
must  define;  specific:  new.  or  en.^ianc  ed. 
manufacturing  proce-sses  or  pro*  wlore-s.  niid 
mainfenanc  e-  or  operational  prue  eiJures  tli.ii 
are  being  imple-m<-iited  to  assi;re  engine  anil 
airplane  svste-in  inte-grifv  Thi-vp  "i-'her" 
features  may  lie  deriye-d  fiom  the 
reiquirt!ments  assessment  of  pa-;.er„ph  j,  j(  i ) 
of  this  se-ction  and  the  relevant  sivvnf 
e!xperienc:e  assessme-ni  of  parograph  (t  ;(21 

('D  Additinnnl  EOPS  .Ino.'nj.* 
Iteqiiirrnwnts 

(1)  Pfrfornhuhf  and  Fmhire  /»r«i/vs<-.s 
Engine-  and  airpi.ine  |K-rfonT>5r,re  »r.ii  failine 
analysers  reiquire^d  for  certification  meisl  be 
e-xpanded  to  considi-r  ETOPS  miision 
rciquiri-ments.  including  exposure  times 
a.s.sociated  with  a  l«0-niinu!e  Mngle-fi^gine 
diversion  and  A  subse;quenl  J.'j-r.nntite  hold 
in  the  te;rmin.il  airspace;  at  the  i)iversii>n 
airport,  (ionsidi-ration  must  begiv^n  locrew 
workload  and  operational  impbcifior.s  of 
contini;';d  opiTation  with  faiiere  effects  for 
an  extenile-d  period  of  time  The  rationale 
and  all  assumptions  iis'-d  in  the  .inalyses 
must  be-  doc  uniente^l.  jusiifii^d.  ami 
validate-d.  including  maintenaiur  inle'r\,il 
and  maintainability  assumptions 

(2)  XtiuntfiMinrc  nnd  Flight  OptTittiot)-. 
KvdUuilion  Tiie-  Type;  Design  Assirs-na-nl 
Plan  must  c:oiitain  a  program  lo 
systematically  clete;c.t  and  correi !  probii-ius 
oe:e:un icg^.ls  a  result  of  ii;,propc-r  e>ii  iilion 


of  maiiitiTnance  or  flight  i.perrtt.oes. 
Ojrrectiv  I'  ac  tions  for  any  p^obleln^  found 
mu.st  \w  ideiitifie;cl  and  implemented  thnrngli 
the  Probli^  Tracking  nm\  Re-so!iitior,  Sy-len, 
ri;quir<;d  bv  i>ar,igraph  (f). 

(3)  SUinujiiitiirinji  V'lriattiltti  The  T\|>i- 
De,-sign  .Assessment  Plan  must  co»,Ia>:i  a 
program  to  minimize  pejtential 
manufac  luring  )irobli-ms  The  pi&n  s,^ollld 
addri-ss  early  v.illdation  of  i«M)Iir,>:  a;;d 
prof  eduri-s.  as  wi-ll  as  any  rel.itevj  pr-.bl«i;is. 
as  identifii-cUn  par.igraph  (..)(2)  t>irrt-e  Iim^ 
ac  tions  for  prVbli-nis  th.it  inipml  the  s.».ie- 
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operation  of  the  airplane  must 
^r.d  implemented  through  the  j 
ti.icking  and  resolution  system 
CMr:«^r.->ph  (fl. 

(ej  AddtUonal  ETOPS  T«.' 
Ai  piitt  of.  or  in  addition  '<>,  the 
ilf^ntified  in  paragraph  (t  1(4).  tt' 
spt;c!f!c  test  requirements  apply 

(U  Conftgumtion  Reiftttremeri 
:!'?rin«nl  tn  paragraph  (e)  must  h 
w.th  the  ooafiguratinn  proposes 
cftitific.^tion,  and  must  include 
interfacing  system  hardware  an 
-iim'-iiate  the  actual  airplane  ins 

(2J  Completion  of  Applicable 
Ano'viffS^  Failure  analyses  r<;qu 
cTOHS  type  design  approval  m 
sulimitted  to  the  FAA  prior  to 
tei^ini;  defined  in  paragraph  (e) 

CU  Vibration  Testing  Vibrati 
niu->t  be  conducted  on  the  ci.nip 
vngme  configuration  to  demonsi 
d  <inag:ng  resonances  cxis:  with 
itpofdiing  envelope  of  the  engin* 
5.  id  to  component,  part,  or  flu  it 
Th«»  complete  installed  engine  ci 
includes  the  engine,  nacelle,  en^ 
tomponents.  and  engine  mount 
up  the  strut  to  wing  interface. 

(4)  New  Technology  Demonst: 
Testing.  Testing  must  be  cond 
iuhstantiate  the  suitability  of  an 
WW  to  the  applicant,  including 
n«vv  manufdcturing  techniques. 

(51  Auxiliary  Pot%vr  Unit  D^mt 
7V--f  If  requesting  credit  for  Ai'l 
pi>?c;rical  power  generation,  one 
power  unit  (APU).  of  the  type  to 
<  prtitlcated  with  the  airplane,  m 
■'()00  equivalent  airplane  operdt 

(SI  Engine  Demonstration  Test 
"f  ft^ch  type  to  be  certificated  wi 
airplane  must  complete  3000  eqi 
airplane  operational  cycles.  The 
*«  configured  with  a  complete  a 
0  ii.°lle  package  for  this  derm 
ini  lading  engine-mounted  equi 

(7J  Airplane  Demonstratmn 

engine  type  to  be  certificated  wil 

airplane,  one  complete  airplane 

.^-crtmplete  at  least  1000  fiight-cyc 

simulating  an  actual  airline  oper 

(i)  The  airplane  must  be  expos 
representative  environmental  va 
within  the  normal  expected  -aiip 
operational  envelope  during  the 

(li)  The  3000-cycle  test  f;n«ine 
propulsion  system  specified  in 
(p)fh|  above,  or  another  suitable 
test  engine  and  proptulsion  syste 
to  the  Admini.strator.  must  be  in 
airplane  for  a  minimum  of  500  c 
this  demonstration. 

(iu|  The  1000-cyt:le  test  airpla 
oprati;d  and  maintained  using  t 
cecommended  operations  and  m. 
rnanufjl  procedures. 


n 


(t")  Problem  Tracking  System 
approved  problem  tracking  syste 
established  to  address  problems  i 
on  the  engine  and  airplane  svstcrjis 
could  afflict  the  safety  of  ETOI'S 

( 1 J  The  system  must  contain  a 
thr  prompt  identification  of  thosi 
that  could  impact  the  safety  of 
oju^rations  in  order  that  they  mav 
.11  a  timely  manner. 
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(2)  The  system  must  contain  the  process  for 
the  timely  nol<fiCation  to  the  responsible 
FAA  office  of  ail  relevant  problems 
encountered,  and  corrective  actions  deemed 
necessary,  in  a  manner  that  allows  for 
appropriate  F.\A  review  of  all  planned 
t  'irrective  actions 

(31  The  system  must  be  in  effect  during  the 
phases  at  sirpia.ie  development  that  will  bo- 
used to  assess  eariy  ETOPS  eligibility,  and 
for  at  lea.st  the  first  250.000  engine-hours  of 
P.eet  operating  experience  after  the  airplane 
enters  revenue  service.  For  the  revenue 
service  period.  th:s  system  must  define  the 
sources  and  content  of  in-service  data  that 
will  be  made  available  to  the  manufacturers 
in  support  of  the  problem  tracking  system 
The  content  of  the  data  provided  must 
include,  as  a  minimum,  the  data  necessary  to 
evaluate  the  specific  cause  of  all  service 
incidents  reportable  under  §  21.3(c)  of  part 
21.  in  addition  to  any  other  failure  or 
malfunction  that  could  prevent  safe  flight 
and  landing  of  the  airplane,  or  affect  the 
ability  of  the  crew  to  cope  with  adverse 
operating  conditions. 

(4)  Corrertive  actions ibr  all  problems 
discovered  during  the  development  and 
c-ertificafion  tfst  program  that  could  affect  the 
safety  of  ETOPS  operations,  or  the  intended 
hiiiCtion  of  systems  whose  use  is  relied  upon 
to  accomplish  the  ETOPS  mission,  must  be 
identified  and  implemented  in  accordance 
with  paragraph  (gH2|.  If,  during  the 
certification  program,  it  is  discovered  that  a 
fault  has  developed  that  requires  significant 
rework  of  manufacturing,  maintenance,  and' 
or  operational  procedures,  the  FAA  will 
review  the  ETOPS  suitability  of  the  affected 
system  and  interfacing  hardware  ano  ident;f>' 
any  additional  actions  to  be  accomplished  tu 
substantiate  the  corrective  actions 

(5)  For  each  engine  type  to  be  certificated 
with  the  a.rplane.  the  system  must  include 
provisions  for  an  af:celsrated  engine  cyclic 
endu'-ance  test  program  that  will  accumulate 
cycles  on  one  representative  production- 
equivalent  propulsion  system  in  advance  of 
the  high-cycle  revenue  fleet  engine.  This  test 
program  will  assist  the  applicant  and  the 
FAA  m  identifying  and  correcting  problems 
before  fliey  occur  ui  revenue  service.  This 
program,  must  be  in  place  for.  at  a  minimum, 
the  tlrst  250,000  engine-hours  of  fleet 
operating  experience  after  the  airplane  enters 
revenue  service.  The  representative 
production-equivalent  propulsion  system 
may.  at  the  manufacturer's  discretion,  be 
used  for  oth.^r  fleet  support  activities. 

(g)  Heliah  .tv  Assessment  Board. 

(l)  .An  FAA  Reliability  Assessment  Board 
will  be  formed  to  evaluate  the  suitability  of 
the  airplane  for  ETOPS  approval  and  make  a 
recommendatio.t  to  the  Manager.  Transport 
Airplane  Directorate,  regarding  the  adequacy 
of  the  tyjje  design  for  180-minute  ETOPS 
operation.  The  purpose  of  this  board  will  be 

(i|  To  periodically  review  the  development 
and  certification  flight  test  program 
accomplishments  from  both  tyf>e  design  and 
operational  perspectives; 

(ill  To  ensure  that  all  specific  problems,  as 
v\x-ll  as  their  implications  on  the 
effectiveness  of  the  Early  ETOPS  process,  are 
resolved;  aad 

(ill)  To  assess  the  design  suitability  for 
ETOPS  The  board  will  consider  design, 


maintename,  manufacturing,  and  operational 
aspt'cts  of  the  tvpe  design  when  finding 
suitability  for  ETOPS  approval. 

(2)  The  FA.\  Rt:!iab;l!ty  Assessment  Board 
wil!  review  and  evaluate  the  data  from  the 
problem  tracking  and  resolution  system  to 
establish  compliance  with  the  requirements 
of  paragraph  (h).  The  board  will  evaluate  the 
overall  type  desij^ri  fof  ETOPS  suitability  as 
demonstrated  in  flight  test,  aad  the  lOOO- 
cycle  ETOPS  test,  considering  ail  resolutions 
of  problems.  Tho  following  suitability  criteria 
will  be  applied 

(i)  Sources  of  engine  shutdowr.,'t!;ru.<t  loss, 
engine  anomalies,  or  airplane  system 
problems  that  have  a  potential  significant 
adverse  effect  on  in-service  safety  will  be 
resolved. 

(ii)  Resolutions  are  identified  for  all  items 
in  paragraph  (i)  with  analysis  aiul.'or  testing 
tu  show  all  resolutions  are  effective  These 
resolutions  may  be  accomplished  th.-ough 
one  or  more  of  the  following  categories: 
Design  change 

Operating  procedure  revision 
Maintenance  procedure  revision 
.Manufacturing  change 

(iii)  The  resolutions  of  p.Hragraphs  (i)  and 
(ii)  will  be  incorporated  prior  to  entry  into 
service. 

(iv)  The  engine  shutdown  history-of  the 
test  program  indicates  that  the  engine 
reliability  of  the  configuration  is  suitable  for 
the  ETOPS  approval  being  considered. 

(v)  Where  interim  resolutions  hav-ing 
operational  impact  are  defined,  the, 
cumulative  effect  mu«t  be  determined  to  be 
acceptable. 

(vi)  System  or  component  failures 
experienced  during  the  program  are 
consistent  with  the  assumptions  made  in  the 
failure  analyses. 

(h)  ReUability  Demonstration  Acceptance 
Criteria 

(1)  For  the  engine  and  airplane  systems, 
the  type  and  frequency  of  failures  that  occur 
during  the  airplane  flip.ht  test  program  and 
the  lOOO-fiight-tycle  ETOPS  test  must  be 
consistent  with  the  type  and  frequency  of 
failures  or  malfunctions  that  would  be 
expected  to  occur  on  presently  certified  180- 
niinute  ETOPS  airplanes.  The  failures  to  be 
considered  are  those  associated  with  system 
components  that  conform  to  the  type  design 
requested  for  certification.  The  Reliability 
Assessment  Board  will  determine 
compliance  with  this  requirement  based  on 
an  evaluation  of  the  problem  reporting 
system  data,  considering  system 
redundancies,  failure  significance,  problem 
resolution,  and  engineering  judgment.     - 

(2)  Corrective  action  for  any  of  the 
following  classes r»f  problems  occurring 
during  the  testing  iden'ified  in  paragraph 
(h)(l|  that  requires  a  major  system  redesign 
would  delay  ETOPS  type  design  approval,  or 
result  m  approval  of  a  reduced  single-engine 
diversion  time,  unless  corrective  action  has 
been  substantiated  to.  and  accepted  by.  the 
FAA  Reliability  Assessment  Board: 

(i)  Any  source  of  unplanned  inflight 
shutdown  or  loss  of  thrust 

(ii)  Any  problem  that  jeopardizes  the  safety 
of  an  airplane  diversion. 

(3)  The  FAA  Reliability  Assessment  Board 
must  determine  that  the  suitability  criteria  of 
paragraph  (g)(2l  have  been  met. 
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(i)  Demonstration  of  Com. pi ia nee.  In  order 
to  be  eligible  for  180-minute  ETOPg  type 
design  approval,  the  following  conditions 
applv: 

(1)  The  engine  asses.sment  has  been 
completed  and  eligibility  for  ETOPS 
operation  has  been  approved  hy  the  FAA 
Engine  CerlifiLa'ion  Office. 

(2)  All  design,  manufarturiiig. 
mainlenfini  e.  operational,  and  other  features 
necessary  to  meet  the  ETOPS  reijuiremenls  of 
paragraph  (c)(1).  and  to  resolve  the  problems 
identified  in  pHpagraph  (c)(2},  have  been 
successfully  implemented. 

(3)  The  identified  test  and  an.ilvsis  features 
in  paragraph  (c)(4)  and  (r.jf.'i)  have  been 
shown  to  be  effective  in  validating  the 
successful  implementation  of  the  features  in 
paragraph  (i)(2). 

(4)  The  additional  analysis  requirements  of 
pr.ragraph  (a)  have  been  completed  and  the 
results  have  been  approved. 

(5)  The  addilionnl  test  requirements  of 
paragraph  (e)  have  been  successfully 
completed. 

(6)  All  significant  problt  ms  identified  in 
accordance  with  paragraph  [f]  have  been 
resolved,  and  fixes  substantiated  to  be 
effe(  tive  have  been  implemented. 

(7)  The  accelerated  enRine  ivtlir 
endurance  test  program  of  pnragraj>h  (f)(5) 
must  be  in  place.  h 

(H)  Compliance  with  the  reliability 
demonstration  acxeptanre  i  riteria  of 
pa—graph  (h>h.?s  been  found  by  the 
Reliability  Assessment  Board. 

Issued  In  Renton.  Wii.'.hington.  on  .May  18 
1094. 

Ronald  T.  Wojnar. 

Manager.  Transport  Airplane  nirt'ctoratf. 
.Aircraft  Certification  Senire. 
(FR  Doc.  94-13072  Filed  5-31-94:  8:45  am] 
BILLING  CODE  4910-1J-M 


Federal  Aviation  Administration,  1601 
Lind  Avenue  SW.,  Renton,  Washineton 
980.55-4056. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Assistant  Chief 
Counsel  for  the' Northwest  Mountain 
Region.  1601  Lind  Avenue  SW.,  Renton, 
Washington.  98055-4056;  telephone 
number:  (206)  227-2007. 

An  informal  docket  may  also  be 


tower's  hours  of  operation.  The 
intended  effect  of  this  action  is  to  clarify 
whe."  two-way  radio  communication 
with  this  air  traffic  control  tower  is 
required. 

The  coordinates  for  this  airspace 
docket  are  based  on  North  American 
Datum  83.  Class  D  airspace  designations 

rare  published  in  Paragraph  5000  of  f-'AA 
Order  7400.9A  dated  June  17.  199:1.  and 


....  ....^...,oi  uucivei  ludy  diso  oe  I    vjraer  /4uu.yA  dated  June  17.  199:i  an 

e.xammed  during  normal  business  hoursX /Elective  September  16.  1993.  which  is 

;it  thp  arlrlrocc  lictorl  ..li^..,,  W, ._j  u  i-  '        '.. 


14CFRPart71 

[Airspace  Docket  No.  94-ANM-17] 

Modification  of  Class  D  Airspace; 
Renton,  WA 

AGENCY:  Fodural  A\  iation 
.Administration  (FAA).  DOT. 
ACTION:  Final  rule;  request  for 
comment.-;. 


SUMMARY:  This  action  modifies  the  Class 
D  airspace  area  at  Renton.  Washington, 
by  amending  the  area's  effective  hours 
to  coincide  with  the  associated  control 
.ower's  hours  of  operation.  The 
intended  effect  of  this  action  is  to  clarify 
when  two-way  radio  communication 
with  the  air  traffic  control  tower  is 
required. 

DATES:  Effective  date:  0901  UTC,  August 
18,  1994.  Comment  c/a/p;  Comments 
must  be  received  on  or  before  August 
11,1994. 

ADDRESSES:  Send  comments  on  the  rule 
in  triplicate  to:  Manger,  Air  Traffic 
Division.  Docket  No.  94-AN.M-17, 


at  the  address  listed  above 
FOR  FURTHER  INFORMATION  CONTACT: 
James  E.  Riley.  ANM-537,  Foderal 
Aviation  Administration,  Docket  No. 
94-»ANM-17.  1601  Lind  Avenue  SW.. 
Renton.  Washington,  98055-4056; 
telophone  number:  (206)  227-2537. 

SUPPLEMENTARY  INFORMATION: 

Request  for  Comments  on  the  Rule 

Although  this  action  is  a  final  rule, 
and  was  not  preceded  by  notice  and 
public  procedure,  comments  are  invited 
on  the  rule.  This  rule  will  become 
effective  on  the  date  specified  in  the 
DATES  section.  However,  after  the  review 
of  any  comments,  and,  if  the  FAA  finds 
that  furthnr  cha.nges  are  appropiiale,  it 
will  initiate  rulemaking  proceedings  to 
delay  the  effective  date  of  the  rule  or  to 
amend  the  regulation. 

Conjments  that  provide  the  factual 
basis  supporting  the  views  and 
suggestions  presented  are  particularly 
helpful  in  evaluating  the  effects  of  the 
rule,  and  in  determining  whether 
additional  rulemaking  is  required. 
Comments  are  specifically  invited  on 
the  overall  regulatory,  aeronautical, 
economic,  environmental,  and  energy- 
related  aspects  of  the  rule  which  might 
suggest  the  need  to  modify  the  rule. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  modifies  the  Class  D  airspace 
area  at  Ronton,  Washington,  by 
amending  the  area's  effective  hours  to 
coincide  with  the  associated  control 
tower's  hours  of  operation.  Prior  to 
.Mrspace  Reclassification,  an  airport' 
traffic  area  (.ATA)  and  a  control  zone 
(CZ)  existed  at  this  airport.  However. 
Airspace  Reclassification,  effective 
September  16,  1993,  discontinued  the 
use  of  the  term  "airport  traffic  area  '  and 
"control  zone,"  replacing  them  with  the 
designation  "Class  D  airspace."  The 
former  CZ  was  continuous,  while  the 
former  ATA  was  contingent  upon  the 
operation  of  the  air  traffic  control  tower. 
The  consolidation  of  the  ATA  and  CZ 
into  a  single  Class  D  airspace 
designation  makes  it  necessary  to 
modify  the  effective  hours  of  the  t;tass 
D  .tirspace  to  coincide  with  the  control 


N^corporated  bv  reference  in  14  CFR 
71.1  (58  FR  36298;  July  6.  1993).  The 
Class  D  airspace  designation  listed  in 
this  document  will  be  published 
subsequently  in  the  Order.  Under  the 
circumstances  presented,  the  FA,^ 
concludes  that  there  is  an  immediate 
need  of  modify  this  Class  D  airspace 
area  in  order  to  promote  the  safe  and 
efficient  handling  of  air  traffic  in  this 
area.  Therefore,  1  find  that  notic:e  and 
public  procedures  under  5  U.S.C.  553(b) 
are  impracticable  and  contrar\  to  the 
public  interest. 

The  FAA  has  determined  that  th.is 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It.  therefore— (l)  is  not  a 
"significant  regulatory  action  '  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Piocedures  (44 
FR  11034;  f'ebruary  26,  1979);  and  (3) 
docs  not  warrant  preparation  oi  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  ;* 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regu'latory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  Of  The  Amendment 

In  c(;nsideration  of  the  foregoirig.  the 
F'ederal  Aviation  Admrniotrasion 
amends  14  CFR  part  71  as  follows: 

PART  71— [AMENDED] 

1.  The  authority  cit.ition  for  pari  71 
continues  to  read  as  follows: 

Authority:  49  U  S.C.  app  1348(a)  1  )S4|a|. 
l.">10:  f.O.  I(m54.  24  FR  9^65.  3  CFR   J9.>9- 
1963  Conip  .  p.  .389:  49  V  S  C.  luf.ij;j.  14  (KK- 
11.69 

§71.1     [Amended) 

2.  The  incorporation  by  refi  rrtii  e  in 
14  CFR  71.1  of  the  Federal  AvMfion 
Administration  Order  7400. 9A. 
Airspace  Designations  and  Rf-poiting 


( 
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Poiius.  dated  June  17,  1993.  ind 
trlYtxtive&^ptember  16,  1993  is 
amended  as  follows 

Pam^mph  'iOOit — Oafnu 


A\M  VVA  D  Kenton,  iVA  tRevisd[l| 

Kwiton  Mufitcipai  Airport.  \V,-  (Lit 
47'2y'.15"N  ,  long.  \22''\r'^(    W.) 

StMHlp  VOKTACdat  47»26  07  N..  Um^ 
1<!2M8I5"W1 

That  airspace  eKtcnihr.f;  upwiii  d  frotji  thi 
surface  lo  dad  including  zMh)  fr  ;t  MSL 
within  a  4-miIe  radius  cf  the  Ki  ri  im 
Municipal  Airpart.  and  within  1   t  milns  each 
sitlt'ol'the  Rcnlon  Miini(  ip;ii  Ai:  )urt  175° 
iKMringexterding  from  the  airpc  t  to  5.9 
(ni!«'s  south  of  the  airport,  excliu  ing  th<' 
aii space  within  a  4-m!le  radius  o  the  5»t;attl 
VOKTAC  and  within  a  4-mile  rac  iu.s  of  the 
Kenton  Mufiicipai  Airj»rt  west  v. ;  long. 
l-':i'l  J'J7"VV.  This  Class  D  airsp;  re  area  is 
••f'in.t;ve  during  the  specific  date   and  timi- 
established  in  advance  by  a  Nutic  t-  to 
.Airmna.  TIu;  effiitive  datt'  and  ti  ne  will 
t!:r'i?;<fter  be  continuously  paljii'ficd  in  thi 
Airport'FdC  ility  Dircc*ni\ 
«         •         *         *         • 

l-i,<ufd  ill  Sfaltle,  VYa-,h.i!.i;'.):;  <  n  \\.\\  1^. 
I'M*  • 
Temple  H.  Johiuon,  Jr 

.'f(/r;f/:;er.  Air  Tiaffk.  Dii  ii.oti  .Vji-f/iK  r>t 

"^Inuniiiinftegion 

If  K  Drtc.  94-13067  Fi!'.\i  .'.-i!-')!.  HA',  am! 

GICLM-S  COO€  49ta-t>-H 


DEPARTMENT  OF  HOUSING 
a«BAN  DEVELOPMENT 


Office  of  the  Assistant  Secretary  for 
Housing-Federal  Housing 
ComTTiissJoner 

24  CrR  Parts  207,  213.  220,  $1,  232. 
241,242,  aod2<U 

{DockeTNo.  R-94-11662:  FR-322f-F-02I 

RiN  25<^2-AF04 


EWecl  of  Acquisition  of  Title 
Mortgagee  cr  the  Secretary' 
iiG'jrance  Policy 

A  j£«iGif;  Odice  ofthr  .\ssista: 
.-•     ':^?.iry  for  {{oustns^-rfde.'u 
C'-MMVMuncr.  IWD 
ACTiOi*:  cKuif  rule,  co:tfini!.iti 
i:.'  Tt"!  f'.il?. 

s&}miVt:  Tins  nde  3dcc»t.>  as 

.  '.'•-Tim  rule  published  ot.  \ui: 

'hjX  ririiovpd  a  prov.ii.v;-.  i;;  i:i 

H'fO  rt'g'ilAtious  req'i;r;n  J  tli. 

itu'tntice  polu.yobf.3in'»d  m  < 

>.".  ,rj'  'ii?  uisurTiJc^of  .'•:;:!ti*ar 

;    -r'^  tijes  niust  providr?  that, 

i]'ii>ition  of  title  by  the  nor 

-  SvVTfctjry,  "it  will  be<:oiiie 

•.•.utr'i  policy  runniu;4  to  the 

jr  »!.i;  S-:t;r«fary.  j»  'he  fisi-  ni 


'4 
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AND 


qn  a  Title 


f!ousi!;i-4 
n  of 

uial  cin 
24.199;! 

rrtM'.l 

'  a:iy  title 
DtinHi.tioii 

lily 

=;nt;'-''  or 

[r.ortgan^'H 
IV  he" 


and  substitute  the  provision  "it  will 
f:ontini!e  to  provide  the  same  coverage 
as  the  original  policy,  and  will  run  to 
the  mortgagee  or  the  Secretary,  as  the 
case  may  be".  The  purpose  of  this 
rulemaking  was  to  remove  a  regulatory 
restriction  and  to  adopt  in  its  place  a 
more  efficient  pr»x;edure. 
EFFECTIVE  DATE:  July  1.  1994. 
FOR  FURTHER  IHFORKWTION  CONTACT: 
Gaines  E.  Hopkins,  Managing  Attorney, 
Multifamily  Mortgage  Division,  Office  of 
General  Counsel,  Room  9228,  451 
Seventh  Street,  S.VV.,  Washington,  D.C 
20410.  telephone  (202)  708-4090.  TDD 
(202)  708-3259.  (These  are  not  toll-fre;© 
numbers.) 

SUPPLEMENTAfly  INFORMATION: 

I.  Background 

Section  207.36  of  Title  24  of  the  Code 
of  Federal  Retjulations  requires  a 
mortgagee  to  furnish  a  survey  and  a 
policy  of  tale  insurance  or  its  equivalent 
as  a  prerequisite  to  the  closing  of  an 
insured  multifamily  housing  loan. 
Where  a  title  poUc>  is  to  be  furnished, 
the  regulation  requires  that  the  policy 
name  the  mortgagee  and  HUD  as  the 
insured  and  also  provide  that,  upon 
acquisition  of  title  by  either  the 
mortgagee  or  HUD,  the  policy  will 
become  an  owner's  policy  running  to 
either  the  mortgagee  or  HUD. 

If  a  mortgage  default  occurs  and  a 
mortgagee  elects  to  exercise  its  right  to 
assign  the  mortgage  to  HUD,  it  must 
comply  with  24  CFR  207.25t!(h!(4)(ii). 
This  provision  requires  that  all  policies 
of  ti'le  insurance  or  evidences  of  title 
.submitted  to  HUD  have  the  orij^inal  title 
coverage  extended  to  include  the  date  of 
the  assignment  of  the  mortgage.  If  the 
mortgagee  elects  to  fortfclose  on  the 
mortgage  itself,  or  if  it  accepts  a  deed- 
in-lieu  of  for?'  losure  from  the 
n-.ortgnt^or.  •■^.:>  ru'q.urements  se!  out  in 
i;i:!  2;jr.2.itt(.  ;'3)  and  207.25J<a  apply. 
These  seclioas  provide  that  if^if  !e 
insurance  was  utilized  at  the  time  of 
endorseme.'U.  the  r?:ortoaKee  will  be 
required  to  .submit  m  o^vniT's  title 
policy  in  favor  of  Hj.'D  that  is  effective 
on  the  date  that  the  project  is  conveyed 
tu  tiie  Se<.ret.Try  11.  howeve"-,  n:i  abstract 
i;:ui  attvirney's  opirv-m  were  ciginally 
a(.;.epted  at  the  time  of  endorsement, 
they  a*-?  attain  acieptable.  I?  should  be 
nolei  that  th*  a»"vrv.'nt::ifion'.'!i 
rt!gi,!ai;oaseirt(er  ire  incj.'f  orated  into, 
or  h.ive  a  »..ou'i{'=!rj\irt  in,  ail  p.irts  of 
Title  24  of  th--  Code  of  Fed«nl 
Regulations  thjt  jre  .ipjilicgli!.-  to 
trndufjiiuiy  and  heiid;  care  nirtgage 
'ijS>Tnnv;e  pro^ntus 

There  are  l\,\o  basic  ti'le  insurance 
polit:y  fr»rm3t.s.  one  for  owners/ 
mortgaiiors  md  a  ie<;ond  for  lenders/ 


mortgagees.  Each  is  used  in  both 
commercial  and  residential  transactions 
The  standard  title  policies  have  iK'en 
written  and  promulgated  by  the 
industry  trade  organization,  American 
Land  Title  .^ssociation  (ALTA),  and  are 
used  in  most  jurisdictions.  In 
jurisdictions  that  mandate  a  particular 
format.  HUD  has  deferred  to  s'ale  law 
and  accepted  the  state-mandated  format. 
For  the  last  two  decades,  HUD  has 
accepted  the  1970  ALTA  format,  and  no 
other  ALTA  format  under  the  aforesaid 
regulatory  requirements,  in  those 
jurisdictions  that  do  not  otherwise 
require  the  use  of  a  particular  title 
policy. 

Periodically,  ALTA  has  revised  its 
approved  standard  title  policy  to 
provide  for  what  it  perceives  as 
changing  legal  and  market  conditions. 
At  the  request  of  ALTA.  HUD  has 
reviewed  each  new  policy  formal  to 
assess  its  positive  or  negative  impact 
upon  the  spec:ific  title  insurance  needs 
of  the  Department.  In  1987,  ALTA 
published  a  new  title  policy  that  was 
reviewed  and  subsequently  approved  by 
HUD.  but  only  upon  the  condition  that, 
in  multifamily  and  health  care  cases. 
title  companies  add  an  endorsement  to 
the  lender's  p6licy  providing  that  it  will 
automatically  "convert"  to  an  owner's 
policy  if  Hub  becomes  the  owner  of  the 
FHA-insured  project  as  a  result  of 
foreclosure.  The  HUD  Ofjlce  of  General 
Counsel  expressed  the  opinion  that  a 
"conversion"  endorsement  is  necessary 
to  comply  with  the  requirement  in 
§  207.36(a)(1)  "that  upon  acquisition  of 
title  by  the  mortgagee  or  the  Secretary, 
(the  title  policyl  will  become  an  owner's 
policy*   *   *."Thi3endnrsen'ent 
condition  has  bee:i  strongly  resisted  by 
ALT.A  and  some  of  its  individual 
I  orporate  members,  resulting  in 
situations  where  it  was  only  with 
considerable  difficul'y  that  tilin 
insurance  was  obtainable. 

Title  Industr>'  Position 

The  title  industry  ar^ue'.  that  a 
lender's  policy  cannot  1h;  "(onveited"  to 
an  owner's  policy  as  HUD  has  requested 
and  raises  arguments  relating  Jo  f  1 ) 
distinctions  between  the  nvo  formats 
that  bear  directly  upon  the  "value"  of 
the  coverage;  (2)  cost  s<:hedules  that  are 
on  file  with  state  insurancHv 
commissioners;  (.1)  the  u.oa.vailgbility  of 
I  overage  to  other  mortgngees  or  private 
mortgage  insurers:  (4)  the  prior  practice 
of  FH.A;  (5)  a  differetii  interpretation  of 
'he  regulation;  and  (6)  the  opinion  that 
either  HUD  or  the  lender  should  pay  thf 
entire  cost  of  a  iu;w  owner's  policy 
Inasmuch  as  HUD.  by  this  rule,  is 
removing  the  regulatory  restriction,  it  is 
not  necessary  to  set  forth  the  relative 


merits  and  demerits  of  thi.s  indufUiy 
position. 

Current  ffHD  Prorednnf 

At  present,  HUD  acquires  title  lu  a 
pioject  pursuant  to  one  of  .several 
procedures.  The  most  common  | 

procoduse  is  for  the  moHg.i-jee  to  .j.ssign 
t.'ie  i:)ortg.?go  to  HUD  when  th.cro  i.s  a 
default.  As  part  of  the  os:s:j;nii)ea! 
j!rocess,  the  moifgagee  is  r^-cijired,  at  its 
o-Ati  expense,  io  extend  the  «.over;.i;e  f>f 
flu?  original  mortgagee  policy  to  include 
tl.e  time  pe.-iod  between  the  dnies  of 
«irigin,il  endorse.nent  for  insur.Ttir.o  and 
tile  assignment.  This  is  usucily 
acce:nplhihed  hy  a  limited  title  search 
and  n  "dale  down  '  endorsement  of  lhi> 
exi.sting  title  policy,  but  may  aI>,o  ho 
done  (hrougl)  the  {Jiirchase  of  an 
entirely  new  lender's  policy.  After 
a-;sig!ui)eiit  of  a  mortgage,  if  tiie  default 
continue ;,  it  i.s  HUD's  policy  to  employ 
mi  attorney  who  practices  in  the 
jurisdiction  where  the  project  is  !«K..ited 
to  act  as  a  commissioner  or  trustee  in 
the  fore<;losure.  It  is  the  responsibility  of 
the  fore<;losure  commissioner  lo  t)erform 
a  limited  title  search  covering  the  time 
period  between  the  a.ssignment  of  the 
mortgage  to  HUD  and  the  institution  of 
pro<.eedings  under  the  Federal 
Foref;losure  Act.  Even  though  no  title' 
policy  is  obtained  by  HUD  as  a  result  of 
the  foreclosure  commissioners  findings 
and  report,  HUT)  would  have  the  power 
to  bring  a  malpractice  action  against  thf 
licensed  attorney  who  acted  as  the 
foreclosure  commissioner  if  the  work 
product  were  Hawed, 

A  lender  al.so  may  elect  not  to  as-,ign. 
but  to  in.stitute  foreclosu.'e  proceedings 
on  its  own  or  to  take  title  from  the 
mortgagor  by  a  deed-indieu  of 
foreclosure  and  to  convey  title  din>t;tly 
to  HUD.  After  the  lender  obtains  title  to 
the  proi".  t  by  means  of  foreclosure  or  a 
deed-in  !i.;u.  it  is  entitled  to  transfer 
title  directly  to  HUD.  If  the  lender 
chooses  to  proceed  in  this  manner. 
S207.2.')8a  requires  that  it  purchase,  at 
its  own  expense,  an  owner's  title  policy 
"effective  on  or  after  the  date  of  the 
ri'cording  of  the  conveyance  to  the 
Commissioner." 

It  should  also  be  noted  that  Section 
2()7(k)  of  the  National  Housing  Act  and 
the  implementing  regulations  also  give 
HUD  the  option  of  either  prof:eedi!ig  to 
foreclosure  or  taking  a  deed-in-lieu  of 
foreclosure  directly  from  the  mortgagor, 
following  the  assignment  of  the  project 
mortgage  lo  the  Secretary. 

HUD  lifsponsfi 

Title  insurance  is  nece.s.sary  in 
virtually  all  primary  and  .sei,ondary 
mortgage  market  tran.saclions.  Although 
individual  title  companie.s  m.iy  still  Ix- 


willing  to  issue  the  1970  ALTA  lender's 
title  policy  on  a  caso-by-case  basis  in 
those  states  where  they  are  not 
forbidden  by  ftate  nigulation  from  doing 
so,  the  1992  ALTA  lender's  policv 
format  now  represents  the  only  title 
policy  formal  th.it  has  the  official 
approval  of  the  t-iie  induilry  s  trade 
association  for  use  by  title  companies 
nationwide.  The  Department  has 
deturmined  that  it  is  necessary  to 
change  its  reg:iIations  so  that  the  1992 
ALTA  title  polii:y  format  can  be 
accepted  hy  HUD  ior  u.se  in  FHA- 
ini^ured  niujtifnmily  moii,'.'.;igo 
tran:;actions. 

Consequently,  the  Department's 
i«!gu!ations  are  revised  to  remove  the 
n^qu'ren>.i\Mt  that  the  Secretary,  in  every 
t;a.se.  he  issued  an  owner's  title  policv. 
HUD  would  retain  the  flexibility, 
ho-.vuvcr.  to  make  such  a  deterrnination 
on  a  ca.'ie-by-ca.se  basis.  Accordinglv.  in 
this  rule  HUD  is  revising  24  CFR 
207.36(a)(1)  and  conforming  other 
relevant  sections  by  removing  the 
phrase  "it  will  become  an  owner's 
policy  running  to  the  mortgagee  or  the 
Secretary  as  the  ;:ase  may  he."  and 
substituting  "it  will  continue  to  provide 
the  same  coverage  as  the  original  policv, 
and  will  nin  to  the  mortgagee  or  the 
Secretary,  as  the  case  may  be". 
As  a  consequence  of  having  removed 
-  tite  regulatory  requirement  irf  tj  207.36 
n?quiring  the  pun  base  of  an  owner's 
pohcy.  HUD  could  either  purchase  an 
owner^'s  title  policy  after  acquisition  of 
title,  or  HUD  could  choose  to  self-insure 
after  acquisition  of  title.  After  this  rule 
takes  effect  HUD  will  decide  on  a  r;ase- 
by-case  basis  either  to  purchase  an 
owner's  policy  at  its  own  expense,  or  to 
self-insure  for  the  lime  pfriod  after 
acquisition  of  title. 

II.  Public  Comment  on  Earlier  Interim 
Rule 

On  June  24,  1993  (."iS  FR  .34213),  the 
Department  published  in  the  Federal 
Register,  an  interim  rule.  A  request  was 
made  for  comment  by  the  public  on  this 
interim  rule.  One  comment  has  been 
re«;eived.  The  comnienter,  a  private 
individual,  quotes  the  following 
paragraph  from  the  Preamble  to  the 
interi.m  rule  and  asks  the  following 
question: 

"As  a  couseipirnce  of  having  removed 
the  regulatory  requirement  in  §207.36 
requiring  the  pun:hase  of  an  owner's 
policy,  HUD  could  either  purchase  an 
owner's  title  policy  after  acquisition  of 
title,  or  HUD  could  liiooM;  to  self-insure 
after  acquisition  of  title.  After  this  rule 
takes  effect  HUD  v.ill  decide  on  a  case- 
by-case  basis  either  to  pun:hase  an 
owner's  policy  at  its  own  ex|)Hns<'.  or  lo 


selfinsure  ff^r  the  time  period  after 
acquirdtion  of  title." 

"My  question  is  where  docs  UVD 
have  the  authority  to  purcha.se  a  title 
insurance  policy  from  its  own  funds  for 
its  own  protet  lion?  The  long  standii;« 
policy  of  the  Federal  Government. as^ 
enun.i.ifod  frequently  by  the  General 
Accounting  Office,  is  that  the 
Goveruirienl  is  a  self-insurer  and  w  ill 
not  |)Mrchase  commerci.i!  insuranr;e 
neaiiist  loss  or  damage  to  its  own 
property  (presumably  HUD  inventory 
p.roperty  is  considered  as  Gc\  enmient 
prolyl  rty.)  Dues  HUD  have  approval 
Iroin  die  Cumplroller  to  use  Government 
funds  to  purchase  title  insuramx'  to 
protet  I  its  owj^orship  interest?" 

liUDHtsponsorh  is  true  thai  iIim 
government  is  essentially  a  self-insurer 
in  certain  specific  areas,  primarily  Ic^s 
or  damagu  to  government  property  and 
the  liability  of  government  empluyws. 
But  there  are  many  .situations  in  which 
the  government  buys  or  pays  for 
insurance.  Among  the  more  well  known 
examples  are  the  Employees  Health 
Benefits  Program  and  the  Federal  Group 
Life  Insurance.  Moreover,  even  the  self- 
insurance  requirement  for  loss  lo 
government  property  does  not  apply  in 
all  siluation.s.  For  example,  the  ruin 
doos-not  apply  to  a  wholly-owned 
government  corporation  (the  Fedeml 
..  Housing  Admiiwslration  (FHA)  is 
treated  as  a  corportion  for  this  purpost*. 
even  though  it  is  not  chartered  as  one. 
53  Conip  Gen  337  (1973)).  Furthermore, 
thi!  Cxjiuptroller  General  has  indii-ited 
that  property  acijuired  by  FHA  in 
exchange  for  the  payment  of  insurance 
bene.nis  occupies  a  different  status  from 
government  ov.ned  property  and  do«!s 
not  fall  within  the  meaning  of  the  polii  y 
of  not  currying  hazard  insurance  on 
property  it  own.s.  Finally,  the 
Comptroller  General  has  never  even 
defined  titji;  insurance  as  insuring 
property  io.ss  and  thus  prohibifeci  from 
purcha.st;. 

III.  Findings  and  O^rtifications 

Hf^iilntniy  A;^rnda 

This  nde  was  li.sted  as  item  1".98  in 
the  Department's  Semiannual  Agt  nd,i  of 
Ki;gulati()ns  published  on  April  2r>.  1994 
(.19  FR  20424.  204.50)  under  Offir  e  of 
Housing,  in  accordance  with  ExemtiM- 
O.'-d.r  128R6  and  the  Regidaton- 
Flexibilitv  Act. 

liupnt.t  on  SjIioII  Entities. 

The  Sei:re1ary.  in  accordanf;e  v\ilh  the 
Regulatory  Flexibility  Act  (,5  b.S C. 
60.")(b)).  has  reviewed  this  rule  before  its 
publiiation  and,  by  approving  it. 
certifies  th.if  this  nile  does  not  havi-  .i 
significant  1 1 nnomic  impact  on  .i 
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\n  accordance  with  40 
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Environmental  Quality  anp 
50.20(k)oftheHUDrcgul 
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List  of  Subiects 

?4  CFR  Part  207 

Manufactured  homes.  N  ortgnge 
aiMurance.  Reporting  and  i  w;ordkeepi.ng 
requirements.  Solar  energ 

i4  CFfi  Fart  2tJ 

Cooperatives.  Mortgage  usurance 
Rf^porting  and  record-kee]  iiig 
requirements. 

24  CFH  Part  220 

Home  improvement,  [.oln  programs 
tiousing  and  (immunity  d  :.'velopment. 
Mortgage  insurance.  Repoi  ting  and 
retordkwping  requirc^meit  s.  llrbnii 
•f!a«>wal. 
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24  CFH  Part  221 

Low  and  moderate  income  housing. 
Mortgage  insurance,  Reporting  and 
rt'.ordket'ping  requirements. 

24  CFH  Part  232 

Fire  prevention.  Health  facilities. 
Loan  programs — health.  Loan 
pfoerams— housing  and  community 
development,  Mortgage  insurance. 
^4ur.'{ing  homes.  Reporting  and 
rtcordkeeping  requirements. 

24  CFR  Part  241 

Energy  conservation.  Ho.me 
improvement.  Loan  programs — Housing 
and  Community  Development.  Mortgage 
insurance.  Reporting  and  recordkeeping 
requirements.  Solar  energy. 

24  CFR  Part  242 

Hospitals.  Mortgage  insuran(.e. 
Reporting  and  recordkeeping 
requirements. 

24  CFR  Part  244 

Health  facilities.  Mortgage  insurance. 
Reporting  and  record-  keeping 
requirements. 

Ti>e  Catalog  of  Federal  Domestic 
Assistance  Numbers  are:  14.112, 14.12t.. 
14.128.14.129.14.134.14.135.14.138, 
14.139  and  14.155. 

Accordingly,  the  Department  adopts 
as  final  and  without  change,  the  interim 
rule  published  on  June  24. 1993  (58  FR 
:^4213)  that  amended  24  CFR  parts  207. 
213. 220. 221. 232. 241.  242  and  244. 

Dated:  May  23, 1994. 
Nicolas  P.  Retsinas. 
Asai^tant  Secretary  for  Housing,  Ft-dcrul 
Housing  Commissioner. 
IFK  Df)c:.  94-13224  Filed  5-31-94;  8:45  anij 
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DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  906 

Colorado  Permanent  Regulatory 
Program 

AGENCY:  Office  of  Surface  Mining 
Keclamation  and  Enforcement  (OSMl. 
Interior. 

ACTION:  Final  rule,  approval  of 
amendment. 

SUMMARY:  OSM  is  announcing  it.^ 
dcci.Hion  to  approve,  with  one  required 
amendment,  a  proposed  anu-ndment  to 
the  Ciolorado  permanent  regulatory 
prograrn  (hereinafter  referred  to  as  the 
'Cioiorado  program"),  as  ad.'ninistered 
by  the  Cdlortdo  Division  of  Minerals 


a;ut  ecology  (Division)  under  the 
Surfiii:e  Mining  Control  and 
Reclamation  Act  of  1977  (SMCRA).  The 
amendment  pertains  to  roads  and 
support  facilities;  backfilling  and 
grading;  coal  mine  waste,  coal 
{processing  waste,  and  no.icoal  waste 
disposal;  n:ountainlop  removal;  and 
explosives.  The  amendment  revises  the 
Colorado  program  (1)  to  be  consistent 
with  SMCRA  and  the  Federal 
regulations  and  (2)  to  improve 
operational  efficiency. 
EFFECTIVE  DATE:  June  1,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  E.  Ehmett,  Acting  Director. 
Telephone  (505)  766-1486. , 
SUPPLEMENTARY  INFORMATION: 
i.  Background  on  the  Colorado  Program 

II.  ,Subiiii.>:-Mon  of  Proposed  Amendment 

III.  Dirprtor's  Findings 

IV.  Summary  and  Disposition  of  Comments 

V.  niipctor's  Decision 

VI.  Protedural  Determinations 

I.  Background  on  the  Colorado  Program 

On  December  l.S.  1980.  the  Secretary 
of  the  Interiotconditionally  approved 
the  Colorado  program.  Information 
regarding  the  general  background  on  the 
Ciolorado  program,  including  the 
Secrtitary's  findings,  the  dispoiiition  of 
comments,  and  a  detailed  explanation  of 
the  conditions  of  approval  can  be  found 
in  the  December  15. 1980.  Federal 
Register  (45  FR  82173).  Actions 
concerning  program  amendments  taken 
subsequent  to  the  approval  of  the 
Colorado  program  are  found  at  30  CFR 
906  15.  906.16.  and  906..10. 

(I.  Submission  of  Proposed  Amendment 

by  letter  dated  June  30. 1993. 
Colorado  submitted  to  OSM  a  proposed 
amendment  to  the  niles  of  the  Colorado 
Mined  Land  Rw:lamation  Board  at  2 
Code  of  Colorado  Regulations  (CCR) 
407-2  (Administrative  Record  \o.  CO- 
552).  Colorado  submitted  the  proposed 
amendment  in  part  at  its  own  initiative 
and  in  part  in  response  to  certain  i.ssues 
identified  in  letters  dated  May  7.  19H6. 
and  March  22, 1990  (Administrative 
Record  Nos.  CO-282  and  CO-496).  that 
OS.M  sent  to  Colorado  iii  accordance 
with  30  CFR  732.17{ch 

In  its  June  30.  1993.  amendment, 
Colorado  proposed  to  revise  the 
following  provisions  of  2  CFR  407-2: 
V.efiuitions  for  "road."  "haul  road." 
"acce.ss  road."  and  "light-use  road"  at 
Rules  1.04(111)  (a)  through  (c);  permit 
application  requirements  for  support 
facilities,  stream  fords  used  as 
temporary  construction  routes,  and 
certification  of  plans  and  drawings  for 
haid  and  access  roads  at  Rules  2.05.:t(3) 
(a)  and  (c)  (vi)  and  (vii):  reclamation 
plan  .re(|uircments  for  all  roads  at  Rule 
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2.05.4(2):  permit  application 
requirements  for  haul  roads  concerning 
general  requirements,  location,  design 
and  construction,  maintenance,  and 
reclamation  at  Rules  4.03.1(1)  (a),  (b) 
(d),  and  (e).  4.03.1(2)(b),  4.03.1(3)(c)  and 
(e)(ix),  4.03.1(6)(c),ond  4.03.1(7)(a)(ix) 
and  (b);  permit  application  requirements 
for  access  roads  concerning  general 
requirements,  location,  design  and 
construction,  maintenance,  and 
reclamation  at  Rules  4.03.2(1)  (a),  (b) 
(e),  and  (0,  4.03'2(2)(b),  4.03.2(3)(c)  and 
(e)(ix),  4.03.2(6)  (a)  and  (c),  and 
4.03.2(7)  (a)(ix)  and  (b);  permit 
application  requirements  for  light-use 
roads  concerning  general  requirements, 
location,  design  and  construction, 
maintenance,  and  reclamation  at  Rulrs 
4  03.3(1)  (a)  and  (b).  4.03.3{2)(b). 
4.03.3(3)(c),  4.03.3(6)(c).  and 
4.03.3(7)(i);  performance  standards  for 
<.onl  exploration  in  regard  to  roads  at 
Rules  4.21.4(3)(b)  (i)  through  (iii). 
4.21.4(3)(c)  (!)  through  (iii),  and 
4.21.4(3)(d)(i)  and  (ii);  permit 
application  requirements  for  the  return 
of  coal  mine  waste  and  coal  pro(.e.ssing 
waste  to  abandoned  workings  at  Rules 
2.05.3(9)(a)  and  2.05.3(10)  (a)  through 
(e):  performance  standards  for  disposal 
of  spoil  in  head-of-hollovv  fills  and 
disposal  of  noncoal  waste  at  Rules 
4.09.3(2)(c)  and  4.11.4(3);  general 
be.-kfilling  and  grading  requirenienis  for 
ciit-and-fiil  terraces  at  Rules  4.14.2(2) 
and  (2)(c);  performance  .standnrds  for 
mounfainfop  removal  operations  at 
Rules  4.26.2(2)  and  (2)  (a)  through  (c); 
and  performance  standards  for  the  use 
of  explo-.ives  at  Rules  4.08.4(10). 
4.08.4(10)  (a)  through  (c).  and  4.03.6(1). 

In  add:tiqn  to  the  above  revisions, 
Colorado's  amendment  also  confained  a 
"Statement  of  Basis,  Specific  Sfatiiforv 
Asilhority.  and  Purpo.se."'  This  statement 
provided  Colorado's  rationale  for 
siibniiting  the  revisions  proposed  in  the 
amendment.  In  particular,  Colorado 
included  a  policy  statement  explaining 
what  it  would  consider,  on  a  c;i^,e-by- 
case  ba-;:<;,  in  .making  a  determination  of 
the  pn  ,;nin's  jurisdiction  over  puhlif: 
roads.  "I'le.se  considerations  included 
whether  the  road  is  constructed  or 
improved  by  an  operator,  mfning-related 
use,  and  degree  of  mining-related 
in-.pa;,fs  to  theroad. 

OSM  published  a  notice  in  the  July 
21.  1993,  Federal  Regisler  [F.H  FR 
.?89H9)  announcing  receipt  of  the 
amtiid.nient  and  inviting  public 
comment  on  its  adequacy 
(Administrative  Record  No.  CO-.'iS.')). 
The  public  comment  period  ended . 
August  20.  1993. 

No  substantive  comments  were 
re<:eived.  The  public  hearing,  schedided 
for  Augu.st  16.  1993,  was  not  held 


l)Rcause  no  one  requested  an 
opportunity  to  testify. 

During  its  review  of  the  amendment, 
OSM  identified  concerns  or  requested 
clarification  regarding  Colorado's  (1) 
criteria  to  be  used  for  determining 
jurisdiction  over  public  roads, 
specifically  with  regard  to  the  concept 
of  relative  use  proposed  in  the  policy 
statement  for  Colorado's  proposed 
definition  for  "road"  at  Rule  1.04(111); 
(2)  regulation  of  road  dust  and  dust 
oa:urring  on  other  exposed  surfaces 
proposed  at  rules  4.03.1(1)  (a)  and  (b). 
4.03.2(1)  (a)  and  (b).  and  4.03.3(1)  (a) 
and  (b);  (3)  alternative  design  criteria  for 
haul  and  access  roads  proposed  at  Rules 
4.03.1(l)(e)  and  4.03.2(l)(e);  and  (4)  the 
u.se  of  the  term  "solid- waste  material" 
instead  of  the  term  "noncoal  mine 
waste"  proposed  in  the  performance 
standards  for  dispo.sal  of  noncoal  waste 
at  Rule  4.11.4(3).  OSM  notified 
Colorado  of  the  concerns  by  letter  dated 
September  30. 1993  (Administrative 
Record  No.  CO-575).  Colorado 
responded  in  a  letter  dated  November  3, 
1993,  by  submitting  additional 
explanatory  information  and  a  revi.sed 
amendment  for  the  concerns  identified 
above  (Administrative  Record  No  CO- 
.587). 

Based  upon  the  additional 
explanatory  information  and  revisions 
to  the  proposed  program  amendment 
submitted  by  Colorado,  OSM 
announced  the  reopening  of  the  puhlic 
comment  period  in  the  December  6, 
1993,  Federal  Register  (5H  FR  64210: 
Administrative  Retard  No.  CO-594). 
The  public  comment  period  ended  on 
December  20,  1993. 

By  letter  dated  December  21 .  1993, 
Colorado  withdrew  all  State-initiated 
revisions  proposed  at  2  CFR  407-2  Rule 
4.08.4(10)(c)(i)  concerning  the 
detonation  oj'the  maximum  weight  of 
explosives  used  in  blasting 
(Administrative  Record  No.  CO-  597).  In 
an  existing  part  of  this  sani-  rule. 
Colorado  also  corrected  a  tvpograplncal 
error.  It  revised  the  word  "with"  to  be 
"within  ■  in  the  sentence  that  requires 
that  the  maximum  weight  of  explosives 
to  be  detonate/1  "within"  any  8- 
m:;ii.second  period  be  determined  by 
the  formula  \V=(D/DJ-?. 

III.  Director's  Findings 


Set  forth  below,  pursuant  to  SMCRA 
and  the  Federal  regulations  at  30  CFR 
732.15  and  732.17,  are  the  Director's 
findings  for  the  proposed  amendment 
submitted  by  Colorado  on  June  30.  1993. 
as  revi.sed  on  November  3  and  December 
21.  1993. 


J.  Substantive  Revisions  to  Colorado's 
Rules  That  Are  Substantively  Identical 
to  the  Corresponding  Federal 
Regulations 

Colorado  proposed  revisions  to  (he 
following  rules  that  are  substantive  in 
nature  and  contain  language  that  is 
sub.stanfively  identical  to  the 
requirements  of  the  corresponding 
Federal  regulations  (listed  in 
parentheses). 

Rule  2.05.3(c)(vii)  concerning  the 
review  and  certification  of  haul  and 
access  road  plans  and  drawings  by  ;i 
qualified,  registered  professional 
engineer  (30  CFR  780.37(b)  and 
784.24(b)); 

Rules  4.03.1(l)(d)  [haul  roads]  .imJ 
4,03.2(1)(0  (access  roads)  concerning 
the  certification  of  design  and 
rx)nstruction  or  recon.struction  of  roads 
by  a  qualified,  registered  professional 
engineer  (30  CFR  816.151(a)  and 
817.151(a)); 

Rules  4.03.1  (2)(b)  Ihaul  roads!. 
4.03.2(2)(b)  [arxress  roads),  and 
4.03.3(2)(b)  ilight-use  roadsl  concerning 
roads  located  in  intermittent  or 
perennial  streams  (30  CFR  816.150(d)(1) 
and  817.150(d)(1)); 

Ru!i>s  4.03.1(6)(c)  (haul  roadsj. 
4.03.a(6)(c)  latxess  roads),  and 
4.03.3(6)(c)  Ilight-use  roads)  conc-erning 
roads  damaged  by  a  catastrophic  event 
(30  CFR  816.1.50(e)(2)  and 
817.1.50(e)(2)); 

Rules  4.03.1(7)  (a)(ix)  and  (b)  (haul 
roads).  4.03.2(7)  (a)(ix).and  (b)  [acrjuas 
roads),  and  4.03.3(7)(i)  jjight-use  rondsj 
conf:crning  removal  of  road-surfacing 
materials  that  are  incompatible  with  the 
po.stminmg  land  use  (30  CFR 
816.1.50(0(3)  and  817.150(fl(3)): 

Ruli-n  4.08.4(10).  (10)  (a)  and  (b),  .in, I 
4.08.6(1)  concerning  the  u.ie  of 
explosives  (30  CFR  81fi.67(d)  (2J.  (.-^1 
and  (.5).  817.67(d)  (2).  (3),  and  (5). 
H16.67(o).  and  817.67(e)):  and 

Rule  4.11.4(3)  concerning  the  dispos.il 
of  nonfuxil  mine  waste  (30  CFR 
816.89(«)  and  817.89(c)). 

Ht;t.au.se  these  proposed  Colorado 
rules  are  substantively  identical  to  liie 
corresponding  Federal  regulations,  fht? 
Director  findi  tiiat  they  are  no  less 
eff  .-clive  than  the  corresponding  Fedir;,i 
regulations  and  approves  them. 

2.  Ruhs  1  n<( ?11)nnd(nil  laj  through 
(c).  Definitions  of  -Road, "  -Hnul  Hand.' 
" Access  Rood. "  and  "Light-Vse  Rood.  ' 

a.  Rule  1.U4I11 1).  Definition  of  -loiul 
and  policy  statement  for  determining 
when  a  puhlic  road  falls  under  the 
jurisdiction  of  Colorado's  program 
Colorado  proposed  revisions  to  the 
definition  of  "road"  at  Rule  1,04(111)10 
exclude  r.'imps  and  routes  of  travt-l 
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within  or  adjacent  to  the 
mining  pit  area  or  within 


rniiiediate 
spoil  or  coal 


mine  waste  disposal  area: ,  and  to  state 
that  public  roads  may  be  >xcluded  from 
this  definition  based  on  a  case-by-case 
consideration  of  the  impa  Dt  of  the 
mining  use  on  the  roadwj  y 

With  respect  to  Coiorac  o"s  proposal  to 
Tips  and 

routes  of  travel  within  or  idjacent  to  the 
immediate  mining  pit  are  i  or  within 
spoil  or  coal  mine  waste  (  ispos^l  areas, 
the  corresponding  Federa  definition  of 
'road"  at  30  CFR  701.3  iri;liides  an 
identical  provision. 

With  respect  to  Colorado's  proposal  to 
liot  regulate  as  "roads"  ce  rtain  public 
roo.d"5  based  upon  a  case-h  y-case 
consideration  of  the  impa  :t  of  mining 
use  on  the  roadway.  Coloi  ndo  proposed 
an  implementing  policy.  1  n  the 
November  3. 1993.  "State  nent  of  Basis. 
Specific  Statutory  Author  ty,  and 
Purpose."  submitted  as  a  )art  of 
Colorado's  amendment.  C  )lorado 
identified  the  criteria  it  w  11  use  in 
determining  whether  a  pu  ilic  road  falls 
under  the  jurisdiction  of  i  s  regulatory 
firogram.  These  criteria  ar  •: 

a.  Public  roads  will  fcill  un(  cr  th*- 
jurisdiction  of  the  rrgiilation:  if  such  rtMiK 
dfe  constructed  or  improved  ly  the  ftperytor. 
md  if  the  pri.Tiar)  pi:rposc  ol  such 
construction  or  improvement  is  tn  facilitiitt' 
.Tine  access  or  operations. 

b.  Public  road  segment^;,  iv  ii(  h  pmvidf- 
.iccess  to  the  permit  area,  nncl  either 
terminate  at  the  permit  tKH'n<  ary  or  are 
>ut»iect  to  contrtilled  access  b  :  the  pormitcJi' 
rtithin  the  p»^nnit  area,  will  fj  II  under  the 
jurisdiction  of  the  Division  ui  less  the 
operator  demonstrates  that  sii  ::h  mine  related 
'.ise  of  the  road  segment  h.-.s  a  minor  eflftt 
•m  the  madway  and  isa  miiK  r  source  of  o?t 
iite  irn  pacts. 

c.  The  jurisdictional  st.itus  if  rjiad 
■ifii.Tients  which  do  not  fit  int  •  either  of  ttir 
r:Ht»;goriPs  described  iil>ovr  wi  li  lie 
dctffrtnined  on  a  case-by-case  ttasis.  wilh  the 
orimary  consideration  tK'iny  t  ie  extent  of 
'I'it.e  relaled  impacts  The  rof  1  will  not  fitll 
jndt  r  the  jurisdiction  of  the  I  livision  if  fisinf 
ff  lilted  use  has  a  minor  effc  ( t  ;in  the  roadniiv 
ind  isa  minor  source  of  oft-si  x-  imparts. 

The  Federal  definition  c    'road"  at  ;i() 
CFR  701.5  does  not  addro*  ■;  the 
regulation  of  public  reads.  However,  as 
discussed  below,  this  issui  has  been 
addressed  by  SMCR.^.  othi  r  OSM 
f^gulations,  and  Federal  c<  urt  decisions. 

Section  306(a)  of  SMCRit  provides  in 

part  that no  persoi  i  shall  engage 

m  or  tarry  out  on  lands  wi  hin  a  State 
any  >urface  coal  mining  of  erations 
tmless  such  person  has  fin  l  obtained  a 
permit  *  •  *"(30U.S.C.    256(a)).  The 
Federal  regulations  at  .10  C  -R  77.^.1  i(;i) 
ontain  the  same  requirem  mt. 

Thus,  under  SMCR.\  ant  the 
Lorresponding  Federal  rt-gi  intions.  ii 


permit  is  required  before  a  person  may 
engage  in  or  carry  out  "surface  coal 
mining  operations."  Among  other 
things,  such  "operations"  include 
certain  roads.  Specifically,  under 
section  7G1(28)(B)  of  SMCR.A.  "surface 
coal  mining  operations"  include  "all 
lands  affected  by  the  construction  of 
new  roads  or  the  improvement  or  use  of 
existing  roads  to  gain  access  to  the  site 
of  such  activities  [as  are  specified  in 
paragraph  (A)  of  this  section!  and  for 
haulage"  (30  U.S.C.  1291{28)(B)).  The 
Federal  regulations  at  30  CFR  700.5.  in 
paragraph  (b)  of  the  definition  of 
surface  coal  mining  operations." 
contain  the  same  requirement. 

In  the  development  of  the  Federal 
regulations,  a  significant  issue  has  been 
the  extent  to  which  the  term  "roads"  in 
the  definition  of  "surface  coal  mining 
operations"  applies  to  public  roads.  In 
paragraph  (c)  of  the  Fede.-al  definition  of 

■  affected  area"  at  30  CFR  701.5.  OSM 
previously  interpreted  the  term 

■  affected  area"  as  not  applying  to  roads 
for  which  "there  is  substantial  (more 
than  incidental)  public  use"  (48  FR 
14814. 14819.  14822;  April  5.  1983) 
HowHver,  that  interpretation  was 
successfully  challenged  in  In  re: 
Pormonent  Surface  Mining  Regulattoii 
Litigntion.  620  F.  Supp.  1519.'l381-«2 
(D.D.C.  1935).  modified  sub  now., 
i^ational  Wildlife  Federation  v.  Hodel, 
839  F.2d  694  (D.C.  Cir.  1988).  The  court 
(in  In  re:  Permanent)  accepted  the 

Se<  retar>'s  premise  that  not  every  road 
when  used  to  some  degree  for  coal 
haulage  or  mine  access  falls  within  the 
definition  of '"surface  coal  mining 
operations."  The  court  then  noted  that, 
presumably,  when  hauling  or  act  ess  are 
am.ong  many  uses  made  of  a  road,  such 
as  .m  interstate  highway,  the  effet:t  from 
the  mining  use  is  relatively  minor,  and 
thus  the  road  need  not  be  inchidt^d  as 
part  of  the  surface  coal  mining 
operation,  ffowever.  the  court  held  that 
fhe  Federal  definition  of  "affected  area" 
went  beyond  wh.nt  is  called  for  in 
section  701(28)  in  exempting  essentinllv 
all  public  roads  without  regard  to  the 
degree  of  t-rtr-ct  that  mining  use  has  on 
the  rocid.  Ttierefore.  the  court  niU'd  that 
roads  experier.cing  substantial  public 
u.se  may  also  need  to  be  included  in  tht- 
nffet;ted  area  on  a  case-by-ciise  basis, 
based  on  the  extent  of  mining-related 
i!se. 

Pursuant  to  the  court's  order  in  In  re 
Pennanent.  OSM  modified  its 
interpretation  of  the  extent  to  which 
SMCRA  applied  to  public  roads. 
Specifically.  OSM  suspended  the 
rfrgulatory  definition  of  "affet:ted  area" 
■'to  the  extent  that  it  excludes  puhlit: 
roads  which  are  included  in  the 
defitiition  of 'surface  coal  minin?< 


optrrations' "  (51  FR  41952.  41953; 
November  20. 1986).  OSM  said  that 
'■(tihe  suspension  will  have  the  effect  of 
including  in  tbe  'affected  area'  all  lands 
af.fected  by  the  construt:tion  of  new 
roads  or  the  improvement  or  use  of 
existing  rt>ads  to  gain  access  to  the  site 
of  the  regulated  activities  or  for 
haulaije' (51  FR  41953). 

In  the  preamble  to  the  final  rule 
establishing  performance  standards  for 
roads  associated  with  surface  coal 
mining  operations  (the  November  8. 
1988.  roads  rule).  OS.M  said  that 
S.MCR.\  jurisdiction  over  mine  roads  is 
best  determined  on  a'cri.se-by-t:ase  basis 
and  did  not  adopt  a  comment  that 
■public  roads  be  ext:luded  from 
applicability  of  the  oerfornjance 
standard.s  •  (53  FR  4?190.  45192).  Thus, 
in  dt:t^!rmining  which  mining-related 
roads  are  subject  to  regulation.  OS.M 
currently  relies  on  the  applicable 
language  of  the  Federal  definitions  ol 

surface  coal  mining  operations"  a! 
set  t!on  701(28)  of  SMCRA  and  the 
Federal  regulations  at  30  CFR  70().S. 
This  may  require,  in  appropriate 
circumstances.  th,il  OSM  and  State 
regulatory  authorities  issue,  and  surtat:e 
coal  mine  operators  obtain,  permits  for 
certain  public  roads. 

Colorado's  proposed  revision  of  the 
definition  of  "road"  requires  that  "the 
impact  of  mining  use  on  the  roadway" 
be  a  determining  factor  as  to  whethtsr  a 
public  road  is  regulated  under  its 
program.  This  proposed  revision  of  the 
definition  is  consistent  with  thet.ourt's 
interpretation  of  the  definition  of 
affected  area"  at  30  CFR  701.3  in  In  n- 
Permanent  and  the  preamble  of  the 
Novemfter  8.  1988,  roads  rule  whii  h 
require  that,  in  determining  whether  a 
public  road  .should  he  regulated,  the 
degree  of  effect  of  mining  use  on  the 
public  road  be  considered. 

Cri;erion  "a"  of  Colorado's  polit:> 
stateme.nt  requires  that  a  pubiit  road  1;^ 
regulated  if  it  is  constructed  or 
improved  by  the  operator  and  if  the 
prin'.ary  pu.-poseof  such  cnnstnit.lion  or 
tr.ipro'.ement  is  to  facilitate  minv  a<.t:ess 
or  operations.  The  Federal  dtT.:   nnnsof 

surfat  e  coal  minii:g  operations  '  at 
section  701(28)(B)  of  SMCR.\  and  30 
CFR  700.5  inciude  'all  lands  affet:ted  bv 
the  construction  of  new  roads  or  the 
uuprover.'ient  or  use  of  existing  roads  to 
yaiti  ict.ess  to  the  site  of  such  at  tivities 
and  for  hai-lage."  In  effet;t,  the  Federal 
deti;iitions  and  criterion  "a"  both 
require  that  a  determination  be  made 
regarding  the  purpose  of  the 
i:onst ruction  or  improvement  of  a  pubiit 
road.  If  the  purpose  of  construction  or 
improvement  is  to  facilitate  activities 
that  fall  under  the  definition  of  "".surfai;e 
toal  mining  operfftions."  then  the  rf<ad 
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niii'.t  htvn'i;ulniP(i.  Tht  rt-lorp.  criterion 
"n"  is  i:nnsistpnl  ^vifh  flie  FtHionI 
definitions  ot  '•s'lirfare  i oal  mining 
opiirj'tioiis"  .'it  se(  tion  71()(2a)iB)  of 
SM^^L^  nnd  M)  (JR  700.5. 

Criterion  "b"  ot  Colorado's  policy 
stafenif  nt  rwjnires  rr-gnlation  of  piibJic 
rof.d  sp^nif^itts  i)s(>(i  to  provide  access  to 
fh.'  pernii!  aren  that  eith'T  leiminate  at 
ti)e  permit  lioiindary  or  are  subject  to 
co;irro!!ed  nc(  ess  by  ;!;e  permittee 
witbin  the  permit  area,  unless  the 
operator  demonstrates  tint  mine-related 
use  has  a  minor  effect  on  the  roadway 
and  is  a  minor  source  of  off-site  ifn[)acts. 
With  respect  to  the  first  part  of  (.riterion 
■'!) "  thai  requires  that  a  public  road  be 
r''jjnlafed  if  it  provides  access  to  the 
permit  area,  criterion  "b"  is  (.onsistent 
with  the  Federal  definitions  of  "surface 
coal  liiiniii"  operations"  at  section 
7ni(28)(B)  of  SMCR.-\  and  30  t;FR  700.,^, 
which  include  the  use  of  existing  roads 
to  gain  at.ce.ss  to  niinesites.  With  respect 
to  the  second  pari  of  criterion  "b"  that 
a  public  road  u.sed  to  provide  access  to 
a  permit  area  he  regulated  unless  the 
operator  demonstrates  that  mine-related 
u.se  has  a  minor  effect  on  the  roadway 
and  is  a  minor  source  of  off-site  impacts, 
criterion  "b"  is  consistent  with  the 
court's  interpretation  of  Llie  Federal 
definition  of  "affected  area"  at  30  CFR 
701.5  in  In  re:  Permanent  and  the 
preamble  of  the  November  8,  1988, 
roads  rule,  which  require  that,  in 
determining  whether  a  public  road 
should  be  regulated,  the  degree  of  effect 
of  mining  use  on  the  public  road  be 
considered. 

Criterion  "c"  of  Colorado's  policy 
statement  requires  that  all  other 
instances  of  the  jurisdictional  status  of 
road  segments  be  determined  on  a  case- 
by-ca,se  basis,  with  the  primary 
consideration  being  the  extent  of  mine- 
related  impacts.  Criterion  "c"  is 
consistent  with  the  proposed  revision  of 
Colorado's  definition  of  "road"  at  Rule 
1.04(111),  the  court's  interpretation  of 
the  Federal  definition  of  "affected  area" 
at  ,30  CFR  701,5  in  In  re:  Permanent,  and 
the  preanihle  to  the  November  8,  1988, 
roads  rule,  all  of  which  require  a  ca.se- 
by-case  consideration  of  the  impact  of 
mining-related  use  on  a  public  road. 
In  summary,  Colorado's  proposed 
definition  of  "road"  and  the 
implementing  policy  statement  provide 
for  a  determination  of  the  jurisdictional 
reach  of  its  approved  program  into  the 
public  road  system  and  take  into 
consideration  the  purpose  and  the 
impact  of  mining-related  use  as  factors 
in  determining  whether  a  road  is  subject 
to  the  requirement  for  a  permit. 
Colorado's  propo.sal  for  this 
determination  of  juri.sdiclion  over 
public  roads  is  consistent  with  that 


contPt!!pial"d  byihe  IVd.T.ii 
regulations. 

For  llit;  reasons  di.scusstd  ubove.  the 
Director  finds  that  Colorado's  proposed 
definition  of  "road"  at  Rule  1  04(11 )). 
as  si.p()ieiTH>nted  by  criteria  "•a,"  "b." 
ond   '(."  in  its  Novembers.  199:-1, 
"Statement  of  Basis.  Spe(.ific  Statutory  . 
Aultinrity.  and  Purpo.se"  for 
determining  when  a  public  ro;id  would 
fail  under  the  jurisdif.tion  of  its 
program,  is  (1 )  no  less  effe(.tive  than  the 
Federal  definitions  of  "affected  area" 
and  "road  "  at  .30  CFR  701. ,5  .-md 
"surfac  e  coal  mining  operations"  ,:t  30 
CFR  700.5  and  (2)  no  less  stringent  tlian 
the  Federal  definition  of  "surfa(.e  coal 
mining  operations"  at  section  70l(2H)[B) 
of  .SMCRA.  For  these  reasons,  the 
Director  approves  the  proposed 
•  definition  of 'road"  at  Rule  1.04(111) 
and  the  November  3,  1993,  poli(.y 
statement  criteria  "a,"  "b,"  and  "'t:  "  that 


sunplement  it. 

b.  Rules  l.(Ninilla)  through  (n. 
Definitions  of  "haul  road. "  "access 
mad." and  "light-use road".  Colorado 
proposed  revisions  to  the  roads 
classification  criteria  in  the  definitions 
of  "haul  road"  and  "access  road"  at 
Rules  1.04(lll)(a)  and  1.04(lll)(b)  to 
indicate  that  any  road  used  to  transport 
spoil  or  (X)al  mine  waste  would, 
depending  upon  other  unchanged 
criteria  in  these  definitions,  either  be 
classified  as  a  haul  road  or  access  road. 
Colorado  also  proposed  a  revision  to  the 
roads  classification  criteria  in  the 
definition  of  "lighf-u.se  road"  at  Rule 
1.04(lll){c)  to  indicate  that  light-u.se 
roads  could  not  be  used  for  the 
transportation  of  spoil  and  coal  mine 
waste. 

The  Federal  regulations  at  30  CFR 
816.150(a)(2)  and  817.150{a){3l)  stale,  in 
part,  that  a'ny  road  that  is  used  for 
transporting  coal  or  spoil  is  a  primary 
road.  The  Federal  regulations  at  30  CFR 
816.150(a)(3)  and  817.150(a)(3)  state 
that  any  road  not  classified  as  a  primary 
road  is  an  ancillary  road.  In  Colorado's 
road  classification  system,  "haul  road" 
and  "access  road"  correspond  to  the 
Federal  "primary  road,"  ai;.i  "light-use 
road"  corresponds  to  the  Federal 
"ancillary  road." 

Colorado's  proposal  at  Ruli^s  1.04(111) 
(a)  and  (b)  to  regulate  roads  on  which 
spoil  or  coal  mine  waste  are  transported 
as  haul  roads  or  access  roads  is 
consistent  with  the  transportation  u.ses 
specified  for  primary  roads  at  30  CFR 
816.150(o){2)  and  817.1,50(a)(2). 
Colorado's  proposal  to  exclude  the 
transportation  of  spoil  or  coal  mine 
wa.sfe  as  a  use  for  a  light-use  road  is 
consistefH.vvith  the  transportation  uses 
allowed  for  ancillary  roads  at  30  CFR 
81R.150(a)(3)  and  817.150(a)(3).     - 


The  Direr  ;tor  finds  th..!  l«J(j,-do\ 
proposed  revisions  to  "haul  rcjd  '  and 
"access  ro.id"  at 'Rides  1.04!j  ijy  |r.).ir.d 
(b)  are  no  !i-ss  effective  than  '.ly  .  r.-Teri/i 
for  pFim.ii \  ru-ids  at  30  CFR 
816.1,-.0(a)(2)  and  aiT.l.SuL^jv)  ^,^,.;  ,,s 
proposed  revisions  to  "IisrM-Jite  joaij " 
at  Rule  1.04('in)(()arena5*-'.v.-!«ective 
than  the  criteria  for  anci.'tary  rcarfs  6l  3ti 
CFR  H!0.1.',0(a)(3)  and  817  :5.'f!n)i:i). 
The  rJi:T(  tor  ajjproves  the  pr{;po.<;«»d 
revisions  to  the  definitions  rA  'hcul 
road,"  "accL'ss  road,"  ar-d  "l-^ftt-itst' 
road"  at  Rules  104(111;  l.-.J'hrough  {(.): 

.?  Pules  2.(i5.:>l3ilo!o:idi3llf;tv:)(wd 
Hi.les  2.()'i.-l(2j  and  l2Hcf.  P^ntut 
Application  Hequirements  if,r  Support 
Facilities  nnd  Hoods. 

a.  Ihile  2m.3l3llnl.  XU.p^.  ptnns.  and 
drawings  for  support  farihtiey  Colorado 
proposed  revisions  to  Rule  2  05  3(3)(a) 
to  require  that  the  operalior;  plan  in  a 
permit  application  contain  (1)  a 
description,  plans,  and  dr^ivvings  fdr. 
among  other  things,  other  support 
facilities  including  those  listed  in  the 
support  facilities  performance  standards 
at  Rule  4.04  and  (2)  a  map.  cross 
sections,  design  drawin^-^s.  and 
specifications  sufficient  \o  demonstrate 
compliance  with  Rule  4.04" 

The  Federal  regulations  al  "^OCFR 
780.38  and  784.30  require  t.hal  the 
operation  plan  include  (1)3  description, 
plans,  and  drawings  for*£rb  support 
facility  and  (2)  a  niap,  appropriate  cross 
.sections,  design  drawings,  and 
specifications  sufficient  to  demonstrate 
compliance  with  the  support  facilities 
performance  standards  at  30  CFR 
816.181. 

Colorado's  referenced  Rule  4.04 
c:orresponds  to  the  Federal  referenced 
rules  at  30  CFR  816.181  3nd'817  18). 
Because  Colorado's  proposed  revisions 
include  the  .same  requirements  as  the 
counterpart  Federal  regulations, 
Colorado's  proposed  revisions  to  Rule 
2.05.3(3)(a)  are  no  less  effect. ve  than  the 
Federal  regulations  at  30  CFR  7«o  3H 
and  784.30.  The  Diret:tor  approves 
proposed  Rule  2.05.3(3)(a). 

b.  Rule  2  0r,.3l3l(c)lvil.  Dro^^^ngs  nnd 
sped  fir  at  nns  for  stream  fords  used  o.s 
temporary  construction  routes  Colorado 
propo.sed  to  add  Rule  2  05.3(3;(c)|vi)  to 
require  that  the  operation  plan  in  a 
permit  application  contain  dr.iwings 
and  specifications  for  any  .sfrcsm  fords     r 
proposed  for  use  as  temporary  '  ! 

construction  routes. 

The  Federal  regulations  at  30  CFR 
780.37(a;(3)  and  784.24(a)(3)  require 
that  the  permit  application  include  the 
drawings  .-ftid  specifications  of  each 
proposed  ford  of  perennial  or 
intermittent  streams,  as  ne<.es.s.iry  for 
approval  of  the  road  by  the  regulaforv 
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authoriry  in  accordance  wi  h  30  CFR 
816.151(c)(2)  and  817.151((  )(2).  These 
referenced  regulations  proh  ibit  fords  of 
perennial  and  intermi'tlent  ;treams  by 
primary  roads  unless  they  i  re  approved 
by  the  regulatory  authority  is  temporary 
routes  during  periods  of  coi  ustnicHon. 

Colorado's  proposed  Ruh 
2:.05.3(3)(c)(vi)  differs  from   he 
corresponding  Federal  regu  ations  at  30 
C:FR  780.37(a)(3).  784.24(a)  3). 
816  151(c)(2).  and  817.151(  )(2)  in  that 
It  does  not  specify  that  it  ap  .ilies  to  just 
perennial  and  intermittent ;  treams  and 
Jo  just  haul  and  access  road  ;.  which 
correspond  to  the  Federal  p  iinary 
roads  Therefore.  Colorado";  proposed 
rule  (1)  applies  not  only  to  |  erennial 
and  ifUermittent  streams  (vv  lich  it 
defines  at  Rules  1.04(84)  an  I  (69)).  but 
also  ephemeral  streams  (wh  ch  it 
defines  at  Rule  1.04(42))  am  (2)  applies 
not  only  to  haul  and  access  oads.  but 
also  light-use  roads.  Becausi  the 
proposed  rule  requires  slrea  n  ford 
drawings  and  specitlcations  for 
ephemeral  streams  and  light  use  roads, 
It  provides  a  greater  level  of  protection 
than  the  Federal  regulations  for 
ephemeral  streams  forded  b    haul  and 
access  roads,  and  perennial, 
interrr.ittent.  and  ephemeral  streams 
that  are  forded  by  light-use  r  aads.  For 
these  reasons.  Colorado's  pn  >posed  Rule 
2.05.3(3)(c)(vi)  is  no  less  effe  clive  than 
the  Federal  regulations  at  30  CFR 
780.37(a)(3).  784.24(a)(3).  81B.151(c)(2), 
and  817.151(c)(2).  The  Direc  or 
approves  proposed  Rule  2.0!  .3(3)(c)(vi), 

c.  Rules  2  05.4(2)  and  (2}l(  I. 
Information  on  and  a  backfi.  ling  and 
grading  plan  for  road  reclon  ation. 
Colorado  proposed  revision.s  at  Rules 
2.05.4(2)  and  (2)(c)  to  requin  that  the 
reclamation  plan  in  a  permit  application 
include  (1)  information  for  a  \y  roads 
which  are  to  be  removed  or  r  lodified  for 
retention  as  part  of  the  postn  ining  land 
use  and  (2)  a  backfdling  and  grading 
plan  for  road  removal  or  moc  ification  in 
accordance  with  the  roads  p«  rformance 
standards  at  Rule  4.03. 

The  Federal  regulations  at  30  CFR 
780.37(a)(6)  and  784.24(a)(6)  require 
that  the  reclamation  plan  des  cribe  the 
plans  to  remove  and  reclaim  jach  road 
that  would  not  be  retained  ui  der  an 
approved  postmining  land  u<e.  The 
Federal  regulations  at  30  CFF 
780.18(b)(3)  and  784.13(b)(3)  reauire  a 
plan  for  backfdling  and  gradi  ig.^howing 
the  anticipated  final  surface 
configuration  of  the  proposec  permit 
area,  which  although  not  spe  ifically. 
seated,  would  include  areas  v  here  roads 
were  removed  or  retained.  Al  hough  the 
Federal  regulations  for  backfi  ling  and 
grading  do  not  reference  the  r  aads 
regulations  at  30  CFR  816.15( ,  816.151. 


817.150.  ard  817.151.  these  roads 
regulations  pertain  to  the  construction 
of  permanent  roads  as  well  as  the 
reclamation  of  temporary  roads. 
Colorado's  proposed  Rule  2.05.4(2)((:) 
includes  a  general  reference  to  Rule  4.0.1 
which  «i  Colorado's  counterpart  to  the 
Federal  regulations  at  30  CFR  816.150. 
816.15  L  817.150.  and  817.151.  thereby 
clearly  linking  the  roads  "regulations  to 
the  ba<:kfil!ino  and  grading  plan  for  road 
removal  or  modification 

Colorado's  proposed  revisions  to 
Rules  :!  05.4(2)  and  (2!(c)  have  the  same 
or  similar  requirements  that  are  no  less 
effective  than  the  requirements  of  the 
Federal  regulations  at  30  CFR 
780.37(a)(6l.  784.24(a)(6).  780.18(b)(3). 
and  784.13(b)(3).  The  Director  approves 
proposed  Rules  205  4(2)  and  (2)(c). 

4.  Rules  4.03.1(11  (al  and  (bh  4.03.1(31 
(c)  and  (el(ixl  4.03  2(1 )  (a;  and  (b). 
4.03.2(3ijcjjitid (elilxj.  4.03.3(1  l(al and 
(h).  and  4.03.3(3i(cl.  Performance 
Standards  for  Haul  Roads.  Access 
Roads,  and  Light-Use  Roads 

a  Rules  4  03  1(11  (aland (b),  4.03.2(11 
(oland(bl  and  4  03.3(11  (a)  and  (h). 
Control  or  prevention  of  erosion  and 
siltation,  air  or  water  pollution,  and 
dusi^ontrol.  Colorado  proposed  Rules 
4.03.1(1)  (a)  and  (b)  [haul  roads!  and 
4.03.2(1)  (a)  and  (b)  [access  roads]  and 
4.03.3(11  (a)  and  (b)  (light-use  roads] 
that  set  forth  requirements  concerning 
control  or  prevention  of  erosion  and 
siltation.  air  or  water  pollution,  and 
dust  control  Specifically.  Colorado 
requires,  for  haul,  access,  and  light-use 
roads,  that  (1)  construction, 
maintenance,  and  postmining 
conditions  (of  the  roads)  will  control  or 
prevent  erosion  and  siltation.  pollution 
of  air  or  water,  and  damage  to  public  or 
private  property,  and  (2)  prudent  dust 
control  practices  shall  be  used  as 
necessary  to  comply  with  Rule  4.17. 
Rule  4  17  requires  that  each  person  who 
conducts  surface  coal  mining  and 
reclamation  operations  shall  stabilize 
and  protect  all  surface  areas,  including 
spoil  piles,  to  effectively  control  erosion 
and  attenda.t  air  pollution  and  shall 
conduct  such  operations  in  such  a 
manner  so  as  to  comply  with  all 
applicable  State  and  Federal  air  quality 
statutes  and  regulations. 

The  corresponding  Federal 
regulations  at  30  CFR  816.150(b)(1)  and 
817.150(b)(1)  require  that  roads  be 
located,  designed,  constructed, 
reconstructed,  used,  maintained,  and 
reclaimed  so  as  to  control  or  prevent 
erosion,  siltation,  and  the  air  pollution 
attendant  to  erosion  "including  road 
dust  as  well  as  dust  occurring  on  other 
e.xposed  surfaces."  The  preamble  to 
these  regulations  (53  FR  45201-45203. 


November  8. 1988)  clarified  that  road 
dust  and  dust  occurring  on  other 
exposed  surfaces  as  a  result  of  vehicular 
traffic  must  be  regulated  under  SMCR.A 
Colorado's  proposed  Rules  4  03.1(1) 
(a)  and  (b).  4.03.2(1)  (a)  and  (b),  and 
4.03.3(1)  (a)  and  (h)  do  not  include 
language  similar  to  the  phrase  quoted 
above.  However,  in  its  November  3. 
1093,  response  to  OSM's  September  30. 
1993,  issue  letter.  Colorado  stated  that  it 
interprets  paragraphs  (a)  and  (b)  of  its 
proposed  rules  to  require  lliat  road  dust 
and  dust  occurring  en  other  exposed 
surfaces,  as  a  result  of  vehicular  traffic 
on  surface  coal  mining  and  reclamation 
operations,  must  be  regulated  under 
Colorado's  program  rather  than  under 
the  Clean  Air  Act  or  corresponding  State 
law. 

Based  on  this  interpretation,  the 
Director  finds  that  the  revised 
requirements  of  proposed  Rules 
4.03.1(1)  (a)  and  (b)  [haul  roads]. 
4.03.2(1)  (a)  and  (b)  (access  roads],  and 
4.03.3(1)  (a)  and  (b)  [light-use  roads]  are 
no  less  effective  than  the  requirements 
found  in  the  Federal  regulations  at  30 
CFR  816.150(b)(1)  and  817.150(b)(1).  as 
clarified  by  the  preamble  of  November 
8. 1988.  The  Director  approves 
Colorado's  proposed  revisions  to  Rules 
4  03.1(1)  (a)  and  (b).  4.03.2(1)  (a)  and 
(b),  and  4.03.3(1)  (a)  and  (b). 

b.  Rules  4.03.1(1 1(e)  and  4  03.2(1  l(e}. 
Allowance  for  alternative  design  criteria 
and  specifications  for  haul  and  access 
roads,  with  the  exception  that  any 
alternative  to  the  gradient  specifications 
for  embankment  slopes  must  include  a 
demonstration  of  compliance  with  a 
minimum  static  safety  factor  of  1.3. 
Colorado's  existing  Rules  4.03.1(l)(e) 
(haul  roads]  and  4.03.2(l)(e)  [access 
roads]  allow  Colorado  to  approve 
alternative  design  criteria  and 
specifications  for  haul  and  access  roads 
if  an  operator  provides  a  demonstration 
by  a  qualified  registered  professional 
engineer  that  the  roads  will  (l)  be  as 
environmentally  sound  as  those  roads 
that  comply  with  the  requirements  of 
Rules  4.03.1  and  4.03.2  and  {S.  .n-et 
such  other  criteria  as  are  necessary  to 
achieve  reclamation  in  accordance  with 
the  requirements  of  Rules  4.03.1  and 
4  03.2.  Colorado  proposed  to  revise 
Rules  4.03.1(l)(e)  and  4.03.2(l)(e)  to  add 
the  provision  that  alternatives  to  the 
design  criteria  and  specifications  of 
Rules  4.03.1(3)(e)  and  4.03.2(3)(e)  (for 
haul  and  access  road  embankments)  ' 

may  be  utilized  only  if  appropriate 
engineering  tests  establish  compliance 
with  a  minimum  static  safety  factor  of 
1.3. 

The  Federal  regulations  at  30  CFR 
816.151(b)  and  817.151(b)  require  that 
each  primary  road  embankment  have  a 
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iiiinimum  static  safety  factor  of  1.3  or 
meet  the  requirements  established 
under  the  Federal  regulations  at  30  CFR 
780.37((:)  and  784.24(c).  These 
referenced  regulations  provide  that  a 
regulatory  authority  may  establish 
engineering  design  standards  for 
primary  roads  in  lieu  of  requiring 
engineering  tests  to  demonstrate 
compliance  with  the  minimum  safety 
factor  of  1.3  for  all  embankments. 

Colorado's  existing  road  embankment 
provisions  at  Rules  4.03.1  (3){e)  (i) 
through  (.\i)  |haul  roads]  and  4.03.2(3)(e] 
(i)  through  (xi)  [access  roadsl  provide 
the  engineering  design  standards  that 
may  be  used  in  lieu  of  the  minimum 
safety  factor  demonstration. 

Because  Colorado  has  proposed  that 
exceptions  to  the  design  requirements 
for  embankments  specified  in  Rules 
4.03.1(3)(e)  and  4.03.2(3)(e)  cannot  be 
approved  unless  there  is  a 
demonstration  of  compliance  with  a 
minimum  static  safety  factor  of  1.3, 
Colorado's  proposed  revision  of  Rules 
4.03.1(l)(e)  and  4.03.2(l)(e)  is  consi.stent 
with  and  no  less  effective  than  the 
Federal  regulations  at  30  CFR 
H16.151(b).  H17. 1.51(b),  7Sn.37(c),  and 
784.24(c). 

During  review  of  this  proposed 
amendment,  however,  OSM  di.scovered 
a  problem  in  the  existing  Colorado 
Ku!es4.03.1(l)(e)and4.03.2(l)(e).  The 
exi.sting  general  variance  at  Rules 
4.03.1(l)(e)  and  4.03.2(l)(e),  which  (as 
explained  below)  applies  to  all  of  the 
requirements  for  haul  and  access  roads 
in  Rules  4.03.1  and  4.03.2,  was 
approN  ed  by  O.SM  on  December  16, 
1982,  as  part  of  Colorado's  original 
program  (47  FR  .')63,=>0).  At  that  time 
OSM  had  no  road  regulations  and  there 
is  no  counterpart  to  the  general  variance 
at  Rules4.0.^.](l)(e)and4.03.2(l)(e)in 
the  existing  Federal  roads  regulations. 

The  J  ;^i!eral  regulations  at'so  CFR 
816.1, 50(c)  and  81 7.1,50(c)  require  that 
the  design  and  construction  or 
reconstruction  of  roads  shall  incorporate 
appropriate  limits  for  grade,  width, 
surface  materials,  surface  drainage 
control,  ;:ulvert  placement,  and  culvert 
size,  in  accordance  with  current, 
prudent  engineering  practices,  and  any 
necessary  design  criteria  established  by 
the  regulatory  authority.  In  accordance 
with  .30  CFR  816.1. =>0((j  and  817.150(c). 
Colorado  e.stablished,  at  Rules  4.03.1(3) 
and  4.03.2(3),  design  criteria  and 
specifications  that  are  not  in  the  Federal 
program. 

Because  Colorado's  Rules  4.03.1  and 
4.03.2  include  both  the  counterparts  to 
the  existing  Federal  regulations  for 
roads  and  specific  design  criteria  that 
have  no  counterpart  in  the  Federal 
regulations,  the  .scope  of  the  existing 


variance  at  Colorado's  Rules  4.03.1{l)(e) 
and  4.03.2(l)(e)  is  not  clear.  In  its 
November  3. 1993,  response  to  OSM's 
September  30,  1993,  issue  letter, 
Colorado  stated  that  proposed  rules 
4.03.1(l)(e)  and  4.03. 2(l)(e). 

Would  allow  the  Division  to  grant 
n.\omption.s  to  ail  road  design  roqiiirements. 
including  the  embankment  design 
requirements  of  paragraphs  4.0:i.l(3)(e)  and 
4.03.2(3)(e).  This  is  consistent  with  the 
c:olorado  regulations  as  currently 
promulgated.  The  change  incorporated  in  the 
proposed  rules  is  that  the  exemption  as  it 
applies  to  the  embankment  design 
requirements  would  be  conditioned  upon  the 
l.;J  static  safety  factor  demonstration. 

To  the  extent  that  proposed  rules 
4.03.1(l)(e)  and  4.03.2(l)(e)  allow  a 
variance  from  compliance  with 
Colorado's  counterparts  to  the  Federal 
performance  standards  for  all  roads  at 
30  CFR  816.150  and  817.150,  or  the 
performance  standards  for  primary 
roads  at  30  CFR  816.151  (a),  (c),  (d).  nnd 
(e).  and  817.151  (a),  (c).  (d),  and  (e), 
proposed  rules  4.03.1(l)(e)  and 
4.03.2(l)(e)  are  less  effective  than  the 
Federal  regulations  at  30  CFR  816.150. 
816.151,817.1.50,  and  817.151. 

Based  upon  the  above  discussion,  the 
Diref:tor  approves  the  revisions 
proposed  at  Rules  4.03.1(l)(e)  and 
4.03.2(l)(e)  only  to  the  extent  that  the 
variance  from  compliance  with  design 
criteria  for  haul  and  access  roads 
applies  to  the  embankment  design 
criteria  in  Colorado's  Rules  4.03.1  (3)(e) 
and  4.03.2(3)(e).  In  addition,  the 
Director  requires  that  Colorado  further 
revise  Rules  4.03.1(l)(e)  and  4.03.2(l)(e) 
to  clearly  indicate  that  the  variance  from 
compliance  with  design  criteria  for 
roads  may  not  be  applied  to-CoIorado's 
counterparts  to  the  Federal  regulations 
for  all  roads  at  30  CFR  816.150  and 
817.150,  and  primary  roads  at  30  CFR 
816.151  (a),  (( ),  (d).  and  (e),  and  817.151 
(a),  (c),  (d),  and  (e). 

i:.RuIps  4.03.  Jl3l(f)li.\l  and 
•}.()3.2l3l(elli.\l.  Allowance  far  hnnl  and 
acrt'ss  rood  t:mbankmfntfi  to  exceed 
specified  slope  gradients  if  a 
dt-monstrotion  has  been  made  that  a 
minimum  static  safety  factor  of  1.3  uill 
be  achieved.  Colorado  proposed  to 
revi.se  Rules  4.03. l(3)(e)(ix)  [haul  roadsl 
and  4.03.2(3)(e)(ix)  (access  roads]  to 
clarify  that  if  the  slope  gradients 
specified  in  Rules  4.03. l(3)(e)(ix)  [haul 
roads]  and  4.03.2(3)(e)(viii)  |a<  t.ess 
roads]  are  exceeded  on  road 
embankments,  a  demonstration  must  be 
made  that  tf  minimum  safety  factor  of 
1.3.  or  higher  if  required  by  Colorado, 
will  be  ac  hieved. 

The  Federal  regulations  at  30  CFR 
816.151(b)  and  817.151(b)  require  that 
ea<.h  primary  road  embanknieiil  have  a 


minimum  static  safety  factor  of  1.3  or 
meet  the  requirements  established 
under  the  Federal  regulations  at  30  CFR 
780.37(c)  and  784.24(c).  These 
referenced  regulations  provide  that  a 
regulatory  authority  may  e.stablish 
engineering  design  standards  for 
primary  roads  in  lieu  of  engineering 
tests  to  demonstrate  compliance  with 
the  minimum  safety  factor  of  13  (or  all 
embankments. 

Colorado's  proposed  Rules 
4.03.1(3)(e)(ix)  and  4.03.2(3)(e)(ix) 
provide  that  a  slope  embankment  must 
not  be  steeper  than  either  2h:lv,  or. 
where  embankment  material  is  a 
minimum  85  percent  ro<:k.  r3h:]v. 
unless  an  operator  has  demonstrated 
that  a  minimum  safety  factor  of  13.  or 
such  higher  factor  as  (he  Division  may 
specify,  will  be  achieved.  In  actordance 
with  the  Federal  regulations  at  30  CFR 
816.151(b).  817.151(b).  780  37(c)  and 
784.24(c),  OSM  previously  approved 
compliance  with  the  design  criteria  for 
slope  embankments  (either  2h:1v  or 
1.3h:lv)  in  Rules  4.03. l(3)(e)(ix)  and     — 
4.03.2(3)(e)(ix)  as  no  less  effective  than 
a  demonstration  of  a  static  safety  factor'' 
of  1.3.  Although  Colorado  has  proposed 
to  allow  operators  to  create  slopes 
steeper  than  those  provided  for  by  the 
design  cfiteria,  Colorado  has  also 
required  that  a  demonstration  be  made 
that  the  steeper  slopes  will  meet  a 
minimum  static  safety  factor  of  1.3. 
Therefore,  Colorado's  proposed  Rules 
4.03.1{3)(e)(ix)  and  4.03.2(3)(e)(ix)  are 
no  less  effective  than  the  Federal 
regulations  at  30  CFR  816.151(b).  The 
Director  approves  the  proposed  rules. 

d.  Hales  4.03. U3Hc.},  4  03.2l3)lc).  and 
4.03.313 Jld.  Road  width.  Colorado 
proposed  at  Rules  4.03.1(3)(c}  [haul 
roadsl.  4.03.2(3)(c)  [at  cess  roads),  and 
4.03.3(3)(c)  (light-use  roads)  to  require 
that  the  width  of  a  road  be  appropriate 
for  the  anticipated  volume  of  tratVic  and 
the  nature  and  speed  of  vehicles  to  be 
used.  The  Federal  regulations  at  30  CFR 
816.150(c)  and  817.150(c)  require  that 
the  design  and  constniction  or 
reconstruction  of  roads  shall,  among 
other  things,  incorporate  appropriate 
limits  for  width  to  ensure 
environmental  protection  appropn.ite 
for  their  planned  duration  and  use. 

Because  Colorado's  proposed  rults  for 
haul.'access,  and  liglit-use  roads  require 
consideration  of  the  anti(  ipated  volunie 
of  traffic  and  the  nature  and  sp<-ed  of 
vehicles  to  be  used,  the  Director  fifids 
that  proposed  Rules  4.03.1(3)(( ) 
4.03.2(3)(c).  and  4.03.3(3)(c)  are  no  less 
effective  than  the  Federal  rit-giilations  at 
30  CFR  816.150(c)  and  817  150(« ).  The 
Director  approves  proposed  Rules 
4.03.1(3)(c).4  03.2(3)(c).  otHl 
4n3.3(3)((;). 
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5  Rules  4.21.  i(3l  fbl.  (cl.  (  nd  Id). 
Performance  Standards  fo  ■  Roads  and 
Other  Transportation  Fori  Hies  Usf^d  in 
Coal  Explomtinn 


Colorado  proposed  lo  (1 


4.2l.4(3)(b)  and  (2)  delete  iii'es 
4. 24. 4(31  (c)  and  (d)  and  in  their  place 
;idd  Ru!es  4.2t.4(3)(b)  (i),  (  i),  and  (iii) 
These  rules  pertain  to  rcnc  s  and  othe 
transportation  facilities  iisi  d  in  coal 
exploration. 

Based  on  the  foHoiving  <  i'^ciissions, 
the  Director  finds  that  Coh  rado's 
propa^ied  revision  of  Rule    .21. 4(3)(b), 


addition  of  Rules  4.21.4(3) 
and  (iii).  and  deletion  of  R 
((.I  and  (d)  are  no  less  effec 


Federal  definition  of  "subs  antially 


disturb"  at  30  CFR  701  5  a 
Fedftrai  regulations  at  30  C 
816.iat).  816.181,816.150 
(tl  and  816.133(a5  (I)  and  t).  The 
Director  approves  propose!  Rules 
4.21.4(3Kb).  (b)(i».(itj.and 
deletion  of  Rules  4.21.4(3) 

a.  Rule  4.21  Sfb).Compl 
support  facilities  and  light 
pcrfonnance  standards  h\ 
significantly  altered  roads 
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revfse  Rule 


b)(i).(ii). 
lies  4.21.4(3) 
ive  than  the 


1  id  the 
R  815.15(b). 
b)  through 


iii)  and  the 
c)  and  (d). 

ince  with  the 
■  use  mads 
!P'.v  and 
nd  other 


transportation  facilities  i/sv  d  m  coal 
exploration.  At  Rule  4  21.3  h).  Colorado 
proposed  that  new  and  sigr  iflcantly 
altered  existing  roads  and  '  other 
transportation  facilities"  th  it  are  used  in 
(oa!  exploration  would  be  i  equired  lo 
meet  the  applicable  perfoni  laiue 
standards  for  support  facili  ies  at  Rule 
4.04  and  the  requirements   ^r  light-use 
..roads  at  Rule  4  03.3. 

With  respect  to  the  part  cf  Rule 
4  2t.3fb)  that  references  ex i  iting  Rule 
4.04  a.'!d  addresses  other  tr<  nsportation 
facilities,  the  Federal  reguliions  at  30 
CFR315  15(b)requi.-ethat 
transportation  facilities  oth  r  than 
roads,  which  are  used  for  c(  al 
exploration  that  substantial  y  disturbs 
the  natural  lard  surface,  sh.  11  cornply 
with  the  applicable  provisic  ns  of  30 
UR  816.180  and  816.181.  v  hich 
pertaiji  to  the  protection  of  itility 
installatioas  and  support  fa  iiities. 
'  l.'nd.er  t!;e  Federal  regulatio  i.-.  aj  30  CFR 
815.1  ii:»).  ihe  itrm  "other  ti  :ir^sportntion 
facili'.it-"  raeap_j  "any  olhtt 
t  Jias;>u.-:  :tion  fticility"  uwid 
rTpioijtion  operation  besid 

,  and  i.-^ciud-ji  fa,:tiitie=;  si:-  h 

I  lif  lis.  aerud  ira»nivo>s,  and 
railroad  ioops  i48  FR  4062 


\  SeptenlHT  a,  13.'i3)  Colorat  n's 
refi'renv.t-d  exulting  Ruld  4  n  i  is  no  kss 
fctte*  tive  than  30  CFR  81t).ll  i)  ^iid 
8:0  la:,  and  the  part  cfRul  i  4^2 1.3(b) 
;;'.idn>s:{i-4  other  tiansport.it  c-i  facilities 
i-.  no  it-ss  i-f^ectii-a  tJ.iii  .30  r  F R' 


K  !  .=) 


l"..hl 


in  tht> 
s  roads" 
IS  conveyor 

tibial 
4;)m2. 


With  respect  lo  the  part  of  proposed 
Rule  4  21.3(b)  that  references  Rule 
4  03.3  and  addresses  new  roads  and 
significantly  altered  existing  roads,  the 
Federal  regulations  at  30  CFR  815.15(b) 
ijequire  that  roads,  used  for  coal 
exploration  that  substantially  disturbs 
the  natural  lard  surface,  shall  comply 
with  the  applicable  provisions  of  30 
CFR  816.150  (b!  through  (f).  vvh»ch  are 
the  general  performance  standards  that 
all  roads  (primary  and  ancillary)  must 
meet.  Colorado's  referenced  Rule  4.03.3 
is  no  less  effective  than  the  Federal 
regulations  at  30  CFR  816.150  (b) 
through  {{]  (see  discussion  of  Colorado's 
proposed  revisions  to  Rule  4.03.3  in 
finding  No.  4). 

At  30  CFR  701.5.  OSM  defines 
"substantially  disturb."  in  part  to  mean, 
to  significantly  impact  land  or  water 
resources  by  construction  of  roads  or 
other  access  routes  for  the  purposes  of 
coal  exploration  This  definition  and  the 
regulations  at  30  CFR  8 15. 15(b).  when 
considered  together,  require  that  coal 
exploration  road  construction  that 
significantly  impacts  land  or  water 
resources  must  comply  with  30  CFR 
816.150  (b)  through  (f). 

In  proposing  Rule  4.21  4(3)(b), 
Colorado  stated  in  its  November  3. 1993. 
"Statement  of  Basis.  Specific  Statutory 
.'Authority,  and  Purpose"  that  the 
construction  of  new  coal  e.xploration 
roads  will  always  constitute 
"substantial-disturbance"  under  the 
Colorado  program  Coiorado's  resultant 
requirement  at  proposed  Rule 
4.21.4(3)(b)  trial  alt  new  coal  exploration 
roads  must  comply  with  the  light-use 
road  requirements  of  Rule  4.03.3.  is 
consistent  with  the  definition  of 
"substantially  disturb"  at  30CFR701  5, 
and  is  no  less  effective  than  30  CFR 
815.15(b)  and  30  CFR  816  150  (b) 
through  (tl. 

For  that  par',  of  proposed  Rule 
4  21. 4(3)(b|  requiring  that  any  existing 
road  that  is  signif.cantly  altered  for  use 
in  coal  exploration  must  also  comply 
with  the  light-use  road  requirements  of 
Rule  4.03  3.  Colorado  proposed  at  Rule 
2.21.4(3)(bhhal 

|a|  rcwd  i,>  .vi^uucantty  altered  if  it  is 
widened,  i:  Jh«:  mule  or  gradient  is  altered. 
«r  if  the  routi  ..•.  ofhernvue  upgraded.  Roulini' 
inainteaance  or  minor  reh  ibiiitation 
<!ttiv!ties  iiicivduig  bljdin^  atvJ  ruUert 
rf-plaf.fn-ent  d-j  -lu?  cnnstitut?  s;.;i)ifl(  aiit 
tiltcnitif-r.  ni  -a »»t ;t;nc'  r!)!(l 

In  ti:e  prci'.auljt!  la  its  final  n;ie      ** 
Federal  Register  notice  revising?  thf 
Feden!  r^tju!  I'.oivs  t^ovtriiing  road,>. 
C3SM  sta't-d,  m  respon.sf  tc  a  continent 
on  the  Irfrni    substantirdly  disturbed," 
as  defined  in  30  CFR  7i;i  .5.  thn' 


OSMRE  |(OSM)i  does  n;.t  Ik^-Iu-v*-  the 
routine  maintenance  of  an  existing  road  used 
for  coal  exploration  is  a  substantial 
disturbance  requiring  the  road  lo  be 
reclaimed  iri  accordance  with  the 
performance  standards  of  section  51 5  of  the 
Act  |(SMCRA)1.  To  use  an  existing  road  thai 
i.s  in  poor  condition  due  to  lack  of 
maintenance,  a  coal  exploration  operator  may 
need  to  bl.ide  the  road  surface,  replace  some 
culverts,  or  do  other  minor  routine 
maintenance.  Such  routine  maintenance  of 
an  e.xisting  road  would  not  be  considered 
substantial  disturbance  of  the  natural  land 
surface  that  would  require  reckimation  of  the 
rojid. 

(5:!  FK  45190,  45108.  November  8.  19881 

Colorado's  proposal  at  Rule 
4.21.4(3)(b),  which  provides  guidance 
fordeterniinipg  when  a  road  is 
"significantly  altered,"  is  consistent 
with  the  above  quoted  preamble 
discussion.  That  part  of  proposed  Rule 
4.21.4(3)(b)  requiring  that  any  existing 
road  that  is  significar.tly  altered  for  use 
in  coal  exploration  must  also  comply 
with  the  light-use  road  requirements  of 
Rule  4.03.3  is  consistent  with  and  no 
less  effective  than  the  Federal  definition 
of  "substantially  disturb"  at  30  CFR 
701.5.  and  the  Federal  reoulalions  at  30 
CFR  815.15(b).  and  816.150  (b)  throuHh 
(0. 

b.  Rule  4.21.3[h)(!j.  Compliance  with 
all  applicable  Federal,  State,  and  local 
requiipments  for  exi.-iting  roads  other 
transportation  facilities  used  for  coal 
exploration.  At  Rule  4.21.3{b)(i). 
Colorado  proposed  that  existing  roads 
and  other  transportation  facilities  used 
for  coal  exploration  would  have  to  meet 
"all  applicable  Federal.  vState.  and  local 
requirements."  Although  not  explicitly 
stated,  this  rule  applies  to  both 
insignificantly  altered  and  significantly 
altered  existing  roads  and  other 
transportation  facilities. 

With  respect  to  insignificantiv  altered, 
existing  roads  and  other  transporiation 
facilities,  the  Federal  reculaticiis  at  30 
CFR  81.5.1  state  that  the  30  CFR  Fart  BT-. 
rec^ulations  do  not  address  roads  and 
other  transportrftion  facilities  used  for 
coal  expiontion  that  do^'s  not 
substantial Iv  disturb  thf?  naliiral  land 
surface.  With  respect  to  significaiitiv 
altered,  existing  reads  and  other 
trnn,-.pGr:,;tioi:  fjc  ilities.The  Federal 
regulations  at  30  CFR  81  >  15fb)  do  not 
requi.f-e.  as  Colorado  proposes. 
(Oiiipliance  with  "all  applicable 
Federal.  State,  and  Ifjcol  requ'rements  " 
Although  Colcrado  d:-^i  :nt  specify 
what  ether  Federal,  Sfit?.  ard  local 
requirements  mighl  apply,  the  proposed 
rule  nevertheless  offers  a  level  of 
protp<;tion  that  is  potentially  greater 
than  the  Federal  regulations  that 
corrfspo4fl  to  it  For  thi^  reason. 


proposed  Rule  4.21.3(b)(i)  is  no  less 
effective  than  30  CFR  815.15(b). 

c.  Rule  4.21.3(bllnl.  Compliance  with 
erosion  control  and  hydrologic  balance 
reqiiinfments  for  existino  roads  and 
other  transportation  facilities  used^  for 
coal  eKploration  that  are  significantly 
altered,  or.  such  roads  and  facillties'that 
are  insignificantly  altered  but  contribute 
nddltional  suspended  solids  to 
strenmHow  and  runoff  At  Rule 
4  21. 3(hj(ii).  Colorado  proposed  that 
existing  roads  and  other  transportation 
facilities  that  are  significantly  altered. 
or.  such  roads  and  facilities  that  are 
insignificantly  altered  but  contribute 
odditionai  suspended  solids  to  stream 
flow  and  runoff,  would  be  regulated 
under  Rule  4  21.4(7)  of  Colorado's 
program,  which  requires  erosion 
control,  prevention  of  additional 
contributions  of  suspended  solids  to  the 
extent  po.ssible  using  the  best 
technology  currently  available,  and 
under  Rule  4.05.3.  which  contains  the 
performance  standards  for  diversions 
and  cofiveyance  of  overland  flow  and 
shallow  ground-water  flow,  and 
ephemeral  streams  draining  a  watershed 
area  less  than  1  square  mile. 

i.  Significantly  altered  existing  roads 
and  other  transportation  facilities.  With 
respect  to  Colorado's  proposal  for 
significantly  altered  existing  roads  and 
other  transportation  facilities,  the 
Federal  reguiations  at  30  CFR  815.15(b) 
require  that  roads  and  other 
transportation  facilities,  used  for  coal 
exploration  that  substar.tiallv  disturbs 
t.ie  na'arel  land  surface,  sliall  comply 
with  the  cipplicable  provisions  of  30 
CFR  616.180  and  816.181.  which 
pertain  lo  the  protection  of  utility 
installations  and  support  facilities,  and 
with  the  applicable  provisions  of  30 
CFR  816.150  (b)  through  (H.  which  are 
the  general  pericruiance  standards  that 
al!  roads  (primary ^nd  anciilary)  must 
meet. 

The  Federal  regulations  at  30  CFR 
Hin.lf.l  (b)(1)  and  (2){ij.  which  are 
iiicorpcrated  by  referttnce  into  30  CFR 
815.15(b),  respectively  require  that 
support  facilities  shall  he  located. 
n;nintMned,a.id  used  in  a  manner  that 
(1)  prevents  or  controls  erosion  and 
siitaticn  and  water  pollution  and  (2)  to 
the  txten?  possible  using  the  best 
te'.:hno!agy  currently  available, 
minimizes  additinna!  contributions  of 
suspo :;ded  solids  to  Sirea-tiflow  or 
rur.cn"i.i'.sts:de  the  per.-rit  area  and 
ensiifvs  thdt  any  .^^th  contributions 
shall  no»  be  in  exce^xs  of  limitations  of 
State  or  Federal  Iivv.  The  Federal 
regu!.2?ions  at  30  CFR  816.150(1))  (3).  (4). 
and  (5).  which  are  al.so  incorporated  by 
r.:.fer».-f:e  in  30  CFR  815.15(b).  require 
th  It  each  road  sh.-ill  be  located. 


designed.  constn!Cted.  reconstructed, 
used,  maintained,  and  reclaimed  so  as 
to  (1)  control  or  prevent  additional 
contributions  of  suspended  solids  to 
stream  flow  or  runoff  outside  the  permit 
area.  (2)  neither  cause  nor  contribute  to. 
directly  or  indirectly,  the  violation  of 
State  or  Federal  water  quality  standards 
applicable  to  receiving  waters,  and  (3) 
refrain  fro.-n  seriously  altering  the 
normal  flow  of  water  in  streambeds  or 
drainaae  channels. 

Therefore,  the  part  of  propo.sed  Rule 
4.21.3(b)(ii)  which  concerns  roads  and 
other  transportation  facilities  that  are 
significantly  altered,  and  which 
references  Rules  4.21.4(7)  and  4.05.3.  is 
no  less  effective  than  the  corresponding 
Federal  regulations  at  30  CFR  8 1 5. 1 5(b) 
which  incorporate  bv  reference  30  CFR 
816.181  (b)(l)and(2)(i)and  30  CFR 
81fi.l50(b)(3).(4).and(5). 

ii.  Insignificantly  altered  existing 
roads  and  other  transportation  facilities 
that  contribute  additional  suspended 
solids  to  streamflow  and  runoff  With 
respe^jgb  Colorado's  proposal  at  Rule 
4.21.3v^ii)  for  insignificantly  altered 
existing  roads  and  other  transportation 
facilities  that  contribute  additional 
siispended  solids  to  streamflow  and 
runoff.  Colorado  recognizes  that  there 
may  be  a  need  to  regulate  the  use  of 
roads  and  other  transportation  facilities, 
even  if  insignificantly  altered,  for 
erosion  control  and  protection  of  water 
quality. 

Tiie  Fedonil  regulations  at  30  CFR 
815. 15(b)  address  the  regulation  of  roads 
and  other  ti;ansportation  facilities  that 
substantially  disturb  the  land  without 
attempting  to  define  how  such  a 
determinatio:i  might  be  made.  In  the 
preamble  to  its  final  tiile  Federal 
Regi.sler  notice  revising  the  Federal 
regulations  governing  roads.  CSM  stated 
that 


A  road  mm?  cnppiy  with  the  applicabli' 
provisions  of  30  CFR  816  1 50  only  to  the 
extirnt  that  the  coal  exploration  activities 
substantially  i:s»urb  the  land  where  the  rtjad 
is  located  *  *  •  . 

(53  FK  4:.'.'.»0.  45199.  Novemb<'r  .«<.  1988) 

Cc'lurado  has.  in  effect,  defined  in 
proposed  Rule  4.21.3(b)(ii)  when  "use" 
may  constitute  substantial  disturbance 
and  has  required  appropriate  regulation 
under  its  program  when  such 
disturbance  occurs.  Therefore. 
Colorado's  proposal  at  Rule  4.21.3(b)(ii) 
to  regulate  the  use  of  ins:gnificantly 
altered  roads  and  transportation 
facilities  fur  contribution  of  additional 
suspended  solids  to  streamflow  and 
runoff  is  consistent  with  this  preamble 
discussion  and  no  less  effective  than  the 
requirements  of  30  CFR  815.15(b)  that 
incorporate  by  reference,  as  discussed 


above,  the  Federal  regulations  al  30  CFR 
816.181  (b)(1)  and  (2)(i)  and  30  CFR 
816  150(b)  (3).  (4).  and  (51 

d.  Rule  4  2].3lbl(iiH.  Reclamation  of 
e.xisting  roads  used  in  coal  exploration 
tn  a  condition  equal  to  or  belter  than 
their  pre-explaration  condition  At  Rule 
4. 21. 3(b)(iii),  Colorado  proposed  that 
existing  roads  that  will  remain  after 
exploration  activities  are  completed 
shall  be  reclaimed  to  a  condition  equal 
to  or  tetter  than  their  pre-exploration 
condition.  Although  not  explicitly 
stated,  this  rule  applies  to  both 
si)=nificantly  altered  and  insignificantly 
altered  existing  roads.  At  Rule  4.21.3(b). 
Colorado  proposed  that  new  and 
signifif:antly  altered  existing  roads  and 
"other  transportation  facilities"  that  are 
used  in  coal  exploration  would  be 
required  to  meet  the  applicable 
performance  standards  for  support 
facilities  at  Rule  4.04  and  the 
requirements  for  light-use  roads  at  Rule 
4.03  3  (see  discussion  at  finding  No.  5a). 

The  Federal  regulations  at  30'^CFR 
815.15(b)  require  that  roads,  used  for 
coal  exploration  that  substantially 
disturb  the  natural  land  surface,  shall 
comply  with  the  applicable  provisions 
of  30  CFR  816.150  (b)  through  (f).  which 
are  the  general  performance  standards 
that  all  roads  (primary  and  anciilary) 
must  meet.  The  Federal  regulations' do 
not  specifically  address  the  retention  of 
exi.sting  roads  used  for  coal  exploration. 
Colorado's  proposal  that  existing  roads 
used  in  coal  exploration  be  reclaimed  to 
a  condition  equal  to  or  better  than  thf;ir 
pre-exploration  condition  is  not 
inconsistent  with  the  requirements  of 
the  Federal  regulations.  Because 
Colorado's  proposed  Rule4  21.3(bl 
requires  compliance  with  its 
counterparts  to  the  Federal  regulations 
at  30  CFR  816.150  (b)  through  (f)  and 
817.150  (b)  through  (Q.  Colorcdo's 
proposed  Rule  4.21.3(b)(iii)  is  an 
additional  requirement  that  provides  a 
greater  degree  of  environrr-ental 
protection  than  do  t.he  Federal 
regulations.  Therefore,  Colorado's 
proposed  Rule  4  21.3(b)(!i!)  is  no  less 
effective  than  the  Federal  regulations  at 
30  CFR  81 5. 15(b) 

fi.  Rule2.05.3(9lial.  Disposal  of  Cnal 
Mine  Waste  in  Abandoned  Mine 
Workings    *      _ 

Colorado  propo.sed.  at  Rule 
2.05.3(<;)(a),  to  clarify  thnt  approvals 
from  both  the  Division  and  the  Miiu- 
Safety  and  Health  Administration^ 
(MSH,^)  are  required  for  disposal  of 
"coal  mine  waste"  in  abandoned 
underground  mine  workings.  Colorado 
also  proposed  to  delete  Rules  2.05.3(10) 
(a),  (b),  (c).  (d).  and  (el  addressing 
disposal  of  "coal  processing  waste"  in 


2825G 


Federa}  Regijer  /  Vol.  59.  No.  104  /  Wednesday.  June  1.  1994  /  Rules  and  Regulations 


pr^) 


r  !qu 


>f 


underground  mine  workin* 
1.04(22fj),  Colorado  defines 
waste"  to  mean  "coal  proct  ?si 
and  underground  developn 
Therefore,  although  Colora(lo 
to  delete  Rule  2.05.3(10).  it 
incorporated  the  requiremehts 
2. 0.'-.. 3(10),  legnrding  the  di< 
processing  wa.ste  in  abundo  i 
undep::round  mini's,  into 
2.0.53(9)(a). 

With  on»^  ex(  ppfion,  the 
of  propo.sed  R.iie  2-U.'^..3l9)(.  ) 
stjbstnntively  identic:al  to  tf^ 
corresponding  FcdsTDl  regu 
CFR  7a4.2.=5(3).  uhi(  h  sel.s  fc 
requirements  for  the  return 
proces.sing  wa.ste  to  abandotle 
underground  workings.  The 
that  Colorado's  proposed  ru 
"coal  mine  wa.'.te.'"  which  ir 
"cOiil  processing  'Aa.ste"  anc 
"underground  developm'.'iit 
while  the  F^-derai  regulationjat 
784.2.5(a)  applies  onlv  to  "cc  a 
proce.ssing  wn'.'e."  The  Fedi  ra 
regulation  at  30  CFR  81 7. Hi  (f) 
provides  for  the  disposal  of 
waste"  (which  does  include 
processing  waste  and  under> 
development  waste)  in  unde 
mine  workings  or  excavatioiis 
accordance  with  a  plan  appr  ) 
regulatory  authority  and  MS 
30  CFR  784.25.  In  addition.! 
existing  definitions  of  "coal  in 
waste,"  "coal  processing  waijte 
"underground  development 
Rules  1.04(22a).  (24).  and  (143 
substantively  identical  to  tht 
definitions  of  the  .same 
701.5. 

Because  30  CFR  817.81(f) 
the  disposal  of  both  "coa  ^. 
waste"  and  "underground  d 
waste"  in  accordance  with  3( 
784.23,  the  Director  finds  th 
Colorado  s  proposed  revision  > 
2.05.3f9)(;i)  ind  its  deletion  o 
2.05.3(10)  are  no  less  effectiv 
Federal  regulations  at  30  CFF 
ai.d  817.81(f).  The  Director  a 
proposed  Rule  2.05.3(9)(a)  a 
proposed  deletion  of  Rule  2 
(h),{c),  (d).and(e). 

7.R:!les4.J4.2l2landl2Hc). 
Bnrkfilling  and  Grading  R 
fnrCiit-nnd-Fill  Terrace's,  and 
4.0U.U9).  Specific  Requirrnw 
nnd-Fill  TtrraCfS  on  Excess  St 

Colorado  proposed  to  revise 
4. 1 4.2(2)  to  correct  a  t\  pogra 
and  Rule  4.14.2(2)(c)  (a  generi 
bn;;kn!iirig  and  grading  requi 
specific  to  terraces)  to  delete 
exception  that  allowed,  undei 
circumstances,  terrace  outslof 
slope  sleeper  than  2h  Iv  (,^0  p 
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Colorado  retained  at  Rule  4.14.2(2)(c) 
the  requirement  that  the  slope  of  a 
terrace  outslope  shall  not  be  steeper 
than  2h:lv.  Colorado's  existing  Rule 
4.09.1(9)  (specific  to  excess  spoil  fills), 
among  other  things,  states  that  terraces 
may  be  utilized  to  control  erosion  and 
enhance  stability  if  approved  by  the 
Division  and  if  consistent  with  Rule 
4.14.2(2)(c). 

Therefore,  Colorado's  existing  Rule 
4.09.1(9),  by  referencing  the 
requirement  for  terraces  at  proposed 
Rule  4.14.2(2](c).  requires  that  the  slope 
of  the  terrace  outslope  on  excess  .spoil 
fills  l>e  no  steeper  than  2h:lv.  Colorado 
proposed  to  revi.se  Rule  4.14.2(2)(c)  so 
that  Rule  4.09.1(9)  would  be  consistent 
with  the  requirement  of  the  Federal 
.    regulations. 

The  Federal  regulations  at  30  CFR 
81R.71(e)(3)  and  817.71(e)(3)  are  specjfic 
to  excess  spoil  fills  and  require,  among 
other  things,  that  the  grade  of  the 
outslope  between  terrace  benches  shall 
not  he  steeper  than  2h:lv.  Colorado's 
existing  Rule  4.09.1(9),  which 
incorporates  by  reference  the 
requirtynent  at  proposed  Rule 
4.14.2(2)(c)  that  terrace  bench  outslopes 
be  no  steeper  than  2h:lv.  is  consistent 
with  the  Federal  regulations  at  30  CFR 
816.71(e)(3)  and  817.71(e)(3). 

The  general  backfilling  and  grading 
requirements  for  terraces  in  the  Federal 
regulations  at  30  CFR  81G.102(g)(l)  and 
817.102(g)(1)  provide  for  the  use  of  cut- 
and-fill  terraces  if  (1)  the  terraces  are 
needed  to  conserve  soil  moisture. 
ensure.stabiiity,  and  control  erosion  on 
final-graded  slopes  and  (2)  the  terraces 
are  compatible  with  the  approved 
postmining  land  use.  Although  these 
Federal  regulations  do  not  include 
specific  design  requirements  for  cut- 
and-fill  terraces.  Colorado's  design 
specification  regarding  the  slope  of 
terrace  outslopes  at  proposed  Rule 
4.14.2(2)(c)  is  not  inconsistent  with  the 
Federal  regulations  pertaining  to 
terraces  at  30  CFR  816.102(g)(1)  and 
817.102(g)(1). 

Therefore,  the  Director  finds  that  (1) 
proposed  Rule  4.14.2(2)(c)  is  no  le.ss 
effective  than  30  CFR  816.102(g)(1)  and 
817.102(g)(1)  and  (2)  existing  Rule 
.4.09.1(9).  which  references  proposed 
Rules  4.14.2  (2)  and  (2)(c),  is  no  le.ss 
effective  than  the  Federnl  reg/l;;tions  at 
.30  CFR  HlB.71(e)(3)  and  817^l(e)(3). 
The  Director  approves  propiJi^ed  Ruh  s 
4.14.2  (2)  and  (2)(c). 

H.  Riih  4.26.2(2).  Perfonm^ 
Standards  for  Stabilizatir 
Motintaintop  Rfwova!  Of. 

Colorado  proposed  to  /-vise  Rule 
4  26.2(2)  to  delete  two  phn  isions  at 
Rules  4.26.2(2)  (b)  and  ((\jwhi(,h 
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provide  the  conditions  under  which 
outcrop  coal  barriers,  used  to  stabilize 
mountaintop  removal  operations,  may 
be  removed.  Outcrop  coal  barriers 
consist  of  the  toe  of  the  lowest  coal 
seam  and  its  associated  overburden  that 
are  not  disturbed  by  mining  operations. 
An  unrevised  provision  of  Rule 
4.26.2(2)  requires  that  outcrop  coi'i 
barriers  must  be  of  sufficient  width  to 
prevent  slides  and  erosion.  Rule 
4.26.2(2)(b),  proposed  for  deletion, 
allows  the  removal  of  the  outcrop  coa! 
barrier  adjacent  to  a  head-of-hollow  fill 
after  the  elevation  of  a  head-of-hol!ow 
fill  attains  the  elevation  of  the  co.tI 
barrier  if  the  head-of-hol)ow  fill 
provides  the  stability  otherwise  ensured 
by  the  retention  of  a  coal  barrier.  Rule 
4.26.2(2)(c),  also  proposed  for  deletion, 
allows  the  removal  of  the  outcrop  coa) 
barrier  if  the  removal  v;ou!d  not  cause 
slides  and  erosion,  and  a  minimum 
static  safety  factor  of  1.5  would  be 
attained.  The  requirements  to  prex  eut 
slides,  control  erosion,  and  attain  a 
minimum  static  safety  factor  of  1.5  are 
required  by  exi.sting  Colorcdo  Rules 
4.26.2  (2)  and  (3)  for  regraded  <!cpts 
constructed  with  outcrop  cosS  barriers. 

Rule  4.26.2(2)(b)  is  substar.tivelv 
identical  to  the  corresponding  Federal 
regulation  at  30  CFR  824.1  Ks'lBjiii) 
concerning  mountaintop  removal. 
Because,  by  deleting  Rule  4  26.2(2i(h). 
Colorado  would  no  longer  allov.;  such 
conditional  removal  of  the  outcrop  (oa! 
barrier  adjacent  to  a  head-of-hollow  fill. 
Colorado's  proposed  Rule  4  2f).2{2) 
offers  a  greater  degree  of  safety  end 
environmental  protection  than  the 
corresponding  Federal  regulation  ;vt  30 
CFR  824.11(a)(6). 

There  is  no  Federal  counterpart  at  30 
CFR  824.1 1(a)(6)  to  Rule  4.26.2(2)fc) 
allowing  removal  of  an  outcrqp  coal 
barrier  if  a  minimum  static  ss'tety  factor 
of  1.5,  required  for  regraried  slopes, 
would  be  attained.  Because,  bv  deleting 
Rule  4.26.2(2)(c),  Colorado  would  no 
longer  allow  removal  of  the  outcrop  coal 
barrier  even  if  a  static  safety  factor  of  1.5 
would  be  attained,  Colorado's  proposed 
Rule  4.26.2(2)  is  no  less  effective  than 
the  corresponding  Federal  regulalions^il 
(1)  30  CFR  824.1 1(a)(6)  that  requires  the 
use  of  outcrop  coal  barriers  to  prevent 
slides  and  to  control  erosion  and  (2)  30 
CFR  824. 11  (a)(7)  that  require^  a  static 
safety  factor  of  1.5  on  regrcded  slopes 
constructed  with  a  coal  outcrop  barrier. 

For  these  reasons,  the  Director  finds 
that  Colorado's  proposed  Rule  4  26.2(2) 
is  no  less  effective  than  the  Federnl 
regulations  at  30  CFR  824.11Ia)|6},  The 
Director  approves  proposed  Rule, 
4.26.2(2)  and  the  proposed  deletions  o'. 
Rules  4.26.2(2)  (b)  and  (c). 


IV,  Summary  and  Disposition  of 
Comments 

/  Fublic  Comments 

The  Director  solicited  public 
comment  on  the  proposed  amendment 
<md  provided  an  opportunity  for  a 
public  hearing.  The  scheduled  public 
hearing  was  not  held  because  no  one 
requested  an  cppoilunity  to  testify.  By 
letter  dated  August  19,  1993 
(Administrative  Record  No.  CO-5r.3).  a 
coal  raining  connpany  made  three 
comments  on  tlie  proposed  aniendment 
that  are  discussed  below. 

The  first  comment  coiu.xrned  the 
disposal  of  noncoal  mine  wasie  and  coal 
fdine  rt-asfe.  The  comnienter  noted  that 
proposed  Rule  4.11.4(3}  would  preclude 
the  disposal  of  "nor.coal  mine  waste"  in 
a  reficse  pile  or  impoundiiient.  The 
commonter  v/as  concernec!  that,  without 
a  defc.ijtion  of  "noncoal  mine  waste." 
this  tern:  could  be  interpreted  to  include 
.such  rr.,?terial  as  spar  rock  and  fallen 
roof  (from  underground  mines),  which 
are  included  within  the  definition  of 
coa!  rr.ine  waste"  at  Rule  1.04i22a). 
The  effect  of  this  interpretation.  as.serted 
the  commenter.  would  be  that  these 
types  of  coal  mine  waste  could  not  be 
dispos-jd  of  in  refuse  piles  or 
impoundments.  The  commenter 
requested  that  Colorado,  at  proposed 
Rule  4.11.4(3),  concerning  the  disposal 
of  noncoal  mine  waste,  he  required  to 

clarity  that  waste  rock  can  be  placed  in 
a  refuse  pile." 

It  appears  that  the  commenter  was  not 
aware  of  several  of  Colorado's  existing 
rules.  Rule  4.11.4(1).  provides  that  the 
term  'noncoal  waste"  include's.  but  is 
not  limited  to,  grease,  lubricants,  paints, 
flammable  liquids,  garbage,  abandoned 
mining  machinery,  lumber,  and  other 
combustibles  generated  during  surface 
or  underground  mining  activities. 

In  addition,  by  definition  at  Rule 
1.04(22a).  "coal  mine  waste"  includes 
underground  development  waste. 
Underground  development  waste 
includes  waste  rock  such  as  spar  rock 
and  fallen  roof  about  wrhich  the 
commenter  is  concerned.  By  definition 
at  Rule  1.04(108a).  "refuse  pile"  means 
a  surface  deposit  of  coal  mine  waste  that 
does  not  impound  water,  sluny.  or  other 
liquid  or  semi-liquid  material.  Rule  4.10 
governs  the  disposal  of  coal  mine  waste 
in  coal  mine  waste  banks. 

Bec3u.se  Colorado's  Rule  4.11.4(1) 
clearly  indicates  that  noncoal  mine 
waste  would  not  include  waste  rock  and 
Rule  4.10  clearly  regulates  the  disposal 
of  waste  rock,  and  would  allow  the 
disposal  of  spar  rock  and  fallen  roof  in 
a  coal  mine  waste  bank,  the  Director  is 
not  requiring  that  Colorado  further 


revise  proposed  Rule  4.11.4(3)  in 
response  to  the  commenter's  request. 

The  second  comment  concerned  the 
impact  of  catastrophic  events  on 
roadways.  The  commenter  requested 
that  Colorado  be  required,  at  Rules 
4.03.1,  4.03.2,  and  4.03.3  concerning 
performance  standards  for  road,  to  add 
"landslides  and  mudslides"  to  the  list  of 
catastrophic  events  that  can  occur  on  a 
roadway.  Colorado's  proposed  Rules 
4.03.1(6Kc)  jhaul  roads).  4.03.2(6)(c) 
(access  roads|.  and  4.03.3(6)(c)  (light  use 
roads!  require  that  a  road  damaged  by  a 
catastrophic  event,  such  as  a  Hood  or 
earthquake,  be  repaired  as  soon  as  is 
practicable  after  the  damage  has 
occurred.  Because  the  examples  of 
catastrophic  events  in  the  proposed 
rules  are  not  exciusive  of  other  types  of 
catastrophic  events,  damage  to  roads 
from  mudslides  and  bndslides  could  be 
tionsidered  dan:age  coused  by  a 
catastrophic  event  under  Colorado's 
proposed  rules.  As  discussed  in  finding 
No.  1,  Colorado's  performance  standards 
concerning  roads  damaged  by  a     ^ 
catastrophic  event  at  proposed  Rules 
4.03.1(6)(c).  4.03.2(6)(c).  and  4.03.3(6)(c) 
are  substantively  identical  to  the 
Federal  regulations  at  30  CFR 
816.150ieK2)  and  817.150(e)(2). 
Therefore,  the  Director  is  not  requiring 
that  Colorado  further  revise  Rules 
4.03.1.  4  03.2.  and  4.03.3  in  response  to 
the  commenter's  request. 

The  third  comment  concerned  the 
regulation  of  pioneer  and  construction 
roads.  The  commenter  was  concerned 
that  Colorado's  proposed  definition  of 
"road  "  at  Rule  1.04(111)  would  require 
that  pioneer  and  construction  roads  be 
regulated  as  light-use  roads  and 
requested  that  Colorado  be  required  to 
retain  the  "exclusion  for  pioneer  and 
construction  roads"  in  its  proposed 
definition  of  "road." 

Colorado  stated  in  its  "Statement  of 
Basis.  Specific  Statutory  Authority  and 
Purpose" that 

(Tlhe  exclusion  for  pioneer  or  construction 
roadways  was  deleted  because  such 
roadways  are  part  of  the  road  construction 
process  and  ,is  such  they  are  subject  to  the 
general  pertunmance  standards  of  rules 
4.03.1(1)  (a)  and  (b),  4.03.2(1)  (a)  and  (b),  and 
4.03.3(1)  (a)  and  (b),  depending  on 
classification  (as  haul,  access,  or  light-use 
roads].  Pioneer  or  construction  roadways  are 
not  subject  to  the  standards  applicuible  to  " 
completed  roadways. 

Colorado's  proposed  rules  would  not, 
as  the  commenter  suggested,  require 
compliance  of  pioneer  and  construction 
roads  with  the  performance  standards 
for  light-use  roads.  As  explained  by 
Colorado  in  its  "Statement  of  Basi.s, 
Specific  Statutory  Authority  and 
Purpose,"  proposed  Rules  4.03.1(1)  (a) 


and  (b)  [haul  roadsj,  4.03.2(1)  (a)  and  (b) 
[access  roads),  and  4.03.3(1)  (a)  and  (b) 
liight-use  roadsl  apply  to  pioneer  and 
construction  roads  because  they  apply 
to  the  construction  and  mainteiiance  of 
all  roads.  These  proposed  rules  ref|uire 
that  roads  be  constmcted  and 
maintained  to  prevent  (1)  erosion  and 
siltation,  pollution  of  air  or  water,  and 
damage  to  public  or  private  property, 
and  (2)  damage  to  fish,  wildlife,  and 
related  environmental  values,  and 
contribution  of  suspended  solids  to 
streamflow  or  runoff  outside  the  permit 
area  in  excess  of  limitations  of  State  or 
Federal  law.  In  addition,  these  rules 
require  prudent  dust  control  practif:es  a!5 
necessary  to  comply  with  Rule  4.17 
(which-^ertams  to  compliance  with  all 
applicable  State  and  Federal  air  quality 
statutes  and  regulations)  The 
requirement  that  pioneer  and 
f:onstrurtion  roads  be  regulated  to  the 
extent  that  they  are  constructed  and 
maintained,  but  not  retained  as 
permanent  roads,  is  implicit  in  the 
Federal  definition  of  "road  "  at  30  CFR 
701.5  and  the  Federal  performance 
standards  for  all  roads  at  30  CFR 
816.150  and  817.150. 

As  discussed  in  finding  Nos  2a  and 
4a  respectively,  Colorado's  proposed 
definition  of  "road"  at  Rule  1.04  (ill) 
and  proposed  performance  standards  for 
roads  at  Rules  4.03.1(1)  (a)  and  (b). 
4.03.2(1)  (a)  and  (b).  and  4.03.3(1)  [a) 
and  (b).  are  no  less  effective  than  the 
Federal  definition  of  "road"  at  30  CFR 
701.5  and  the  Federal  performance 
standards  for  all  roads  at  30  CFR 
816.150(l))(l)  and  817.150(b)(1). 
Therefore,  the  Direclor  is  not  requiring 
that  Colorado  further  revise  Rule 
1.04(111)  in  response  to  the 
commenter's  request. 

2.  Agency  Comments 

Pursuant  to  Section  503(b)  of  SMCRA 
and  the  implementing  regulations  at  30 
CFR  732.17(h)(ll)(i),  OSM  solicited 
comments  from  the  Administrator  of  the 
Environmental  Protection  Agency 
(EPA),  the  Secretary  of  Agriculture,  and 
various  other  Federal  agencies  with  an 
actual  or  potential  intere.st  in  the 
Colorado  program. 

By  letter  dated  July  27.  1993 
(Administrative  Record  No.  CO-558), 
the  U.S.  Forest  Service  responded  that 
it  concurred  with  the  proposed 
amendment. 

By  letters  dated  July  28  and  December 
9,  1993  (Administrative  Record  No.  CO- 
556  and  CO-598).  EPAsEegion  VIM 
office  responded  that  it  had  no 
comments  on  the  proposed  amendment. 

By  letter  dated  AuguiJt  2.  1993 
(.•\dministrative  Record  No.  CO-557). 
the  U.S.  Departmefnt  of  Agriculture.  Soil 
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By  letter  dated  October 
(Administrative  Record  N 
the  Mine  Safety  and  Healtl 
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nothing  in  the  proposed  a 
was  foijnd  that  would  "i 
requirements"  of  the  Fed 
rejjulations.  However,  MSI 
questioned  whether,  in  cer 
instances.  Colorado's  prop 
amendment  included  all  o 
regulation  requirements.  N 
concerns  are  suitimarized 
paragraphs  a  through  k.  F 
discussed  below,  the  Di 
requiring  that  Colorado  fur 
rules  in  response  to  the  c 
;      (a.)  Rfqiiirenipnts  for 
roads. "  The  commenfer  sfa 
Colorado  uses  the  term  ' 
Itraveiedl"  in  the  definitior 
road"  at  proposed  Rule  1  . 
while  the  I^ederal  definitioi 
"anf.illary  road"  provfdes  t 
roads  may  not  be  frequently 
addition,  the  commenfer  w 
that  the  term  "frequently" 
defined. 

The  comnu^nter  ina 
<.ompares  Colorado's  requi 
"access  loads    with  the  Fee 
requirements  for  "ancillary 
previously  explained  under 
2b,  Colorado's  definition  of 
road"  corresponds  to  the 
definition  of  "primary  road 
Federal  definition  of  "ancil 
The  Federal  definition  of 
road"  at  30  C^  816.150(a)( 
includes  all  roads  frequentl 
ac.cess  or  other  purposes  for 
excess  of  B  months  * 
Federal  definition  at  30CFF 
H16.1.'-)0(a)(3),  aroadthatd 
the  above  requirements  is  t 
an  "am;illar>-  road."  Therefcl-i 
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which  is  used  infrequei.iiy  for  p'Tim;  in 
excess  of  6  months  vvoiild  be  classified 
as  an  ancillary  road  under  the  Federal 
regulations. 

Under  Colorado's  proposed  Rule 
1.04(1  ll)(b),  an  "access  road  '  is  one 
"frequently  traveled  for  purposes  other 
than  the  transportation  of  coal,  spoil,  or 
coal  mine  waste  *    *    ""The  Federal 
regulations  do  not  define  the  term 
"frequently"  as  used  in  the  definition  of 
"primary  road.  "  However,  since 
Colorado's  proposed  definition  of 
"access  road  "  requires  that  a  road  be 
used  frequently  and  does  not  include 
the  temporal  limitation  of  the  Federal 
definition  that  the  road  be  used 
frequently  for  6  months,  Colorado's 
proposed  definition  of  "access  road,  "  if 
anything,  provides  a  greater  degree  of 
environmental  protection  than  the 
corresponding  Federal  definition  of 
"primary  road." 

Thus,  contrary  to  the  commenters 
implication,  Colorado's  proposed 
definition  of  "access  road  "  is  not 
inconsistent  with  the  Federal 
regulations  in  requiring  that  such  roads 
be  "frequently  used."  Therefore,  as 
discussed  in  finding  No.  2b,  Colorado's 
proposed  definition  of  "access  road  "  at 
Rule  1.04(lll)(b)  is  no  less  effet  tive 
than  the  corresponding  Federal 
definition  of  "primary  road"  at  30  CFR 
816.150(a)(2).  In  response  to  the 
commenter's  concern  that  Colorado  did 
not  define  the  term  "frequently,"  OSM 
cannot  require  Colorado  to  define  a  term 
that  is  used  but  not  defined  in  the 
Federal  program. 

b.  Maps  required  for  support  fncilitias. 
The  commenfer  was  concerned  that 
Colorado's  proposed  Rule  2.0.5.3(3)(a), 
pertaining  to  permit  application 
requirements  for  plans  and  drawings  of 
mine  support  facilities,  did  not  satisfy 
the  requirements  for  mine  maps  at  30 
CFR  77.1200.  As  discussed  in  finding 
No.  3a,  the  requirements  of  proposed 
Rule  2.05.3(3)(a)  are  substantively 
identical  to  and  no  less  effective  than 
the  corresponding  Federal  regulations  at 
30  CFR  780.38  and  784.30.  Those 
Colorado  rules,  like  the  coirevpo'iding 
Federal  regulations,  do  not  require 
compliance  with  MSHA  regulations  at 
30  CFR  77.120. 

c.  Performance  standards  for  ronds. 
The  commenfer  stated  that  Colorado's 
proposed  Rule  2.05.3(3)(c)(vii). 
concerning  permit  application 
requirements  for  plans  and  drawings  of 
haul  and  access  roads,  must  inc. hide  the 
requirements  for  roads  that  are  in  the 
Federal  regulations  at  30  CFR 
BlB.l.'iOtb).  As  discu.ssed  in  finding  No. 
1,  the  requirements  of  propo.sed  Rule 
2.05.3(3)(c)(vii)  are  substantively 
identical  to  and  no  less  effective  than 


those  of  ttio  (.oirespn!-,(!;,;v  F^,>   -, 
regulations  at  3i)  CFR  IcU.  j71ij}  an'.: 
784.24ib).  Coiorndo's  pei?cr)T»or.t.»-' 
standards  for  roatis  c  orre»tcr.-d.'H|:  *..'?  \nv 
requirements  of  30  CFR  sif  JSOio-  .-re 
found  in  Rules  4.03.1.  4  03  1,  end 
4.03.3. 

d.  Prudent  dust  cuntrot  ir^'-osiirtf.  jt.r 
roads.  The  coinnienlf-r  st.jlf  d  iJ^ai 
Colorado's  pioposed  RuJes.  4.j:'3  ^!;'ihj 
Ihaul  road.sl.  4.03.2(1  Kb)  Ittcess  rt.-fisj. 
and  4.03.3{l)ih)  ! light-use  JO£.d<!. 
concerning  (among  other  shir. r.s) 
prudent  dust  control  n^esj^ares  for  ro;-ds, 
must  include  the  manda;or\  <c:hte 
coal  mine  health  standard*  5idj;  dusi 
found  at  "30  CFR  77.1.  A^  dif  !;u=5ed  in 
finding  No.  4a,  Colorado's  pTcpos>>d 
Rules  4.03.1(l)(b),  4.03.-26lUt).  snd 
4.03.3(1  )(b)  reference  the  rec/ijiremtnts 
of  Rule  4.17,  which  requires  lompiiance 
"with  all  applicable  State  6ri<i  Federal 
air  quality  statutes  and  repu/a'ions. 

e.  Performance  standards  (or  primary 
roads.  The  commenfer  stc;ed  ihs! 
Colorado's  proposed  Rules  4  03  l|3)((.j 
Ihaul  roads],  4.03.2(3)(c)  'stcejs  roadsj. 
and  4.03.3(3)(c)  [light-use  ypadsl. 
concerning  road  widths,  ri.ust  inLiude 
the  additional  requirements  that  might 
arise  in  the  Federal  regulati:cns  at  30 
CFR  816.151  (a)  through  (e).  As 
discussed  in  finding  No.  4d  Colorado's 
propo.sed  Rules  4.03.1(3)(» ).  4  03.2(3)(c) 
and  4.03.3(3){c)  are  no  less  effective        ^ 
than  the  corresponding  Federal 
regulations  at  30  CFR  816.150(c)  anc 
817.15n(c),  which  are  general 
performance  standards  for  all  roads.  |rhe 
requirementsof  30CFR816  151  (a) 
through  (e)  are  specific  to  pnmary 
roads.  Coltrado's  Rules  4  03  1  and 
4.03.2  pertain  to  haul  and  access  ronds 
and  correspond  to  primary  reads  as 
used  in  the  Federal  program  As 
di.scussed  in  finding  Nos.  1  snd  4, 
Colorado's  proposed  Rules  4  03.1  and 
4.03.2,  concerning  performance 
standards  for  haul  and  access  roads,  are 
no  less  effective  than  the  requirements 
found  for  primarv  roads  at  30  CFR 
816.151  (a)  through  (e). 

f.  Disposal  of  road  surfacing  material. 
The  commenfer  stated  thai  Colorado's 
proposed  Rules  4.03.1(7)|ix)  [haul 
roadsl,  4.03.2(7)(ix)  iaccess  roads),  aiid 
4.03.3(7)(i)  llighl-use  roads),  concerning 
removal  of  road-surfacing  maleDals, 
mu.sf  comply  with  30  CFR  816.150(7)(e). 
There  is  no  Federal  regulation  codified 
as  30  CFR  816.150(7)(e).  As  discussed  in 
finding  No.  1,  Rules  4.03.1(7)(a)(ix)  and 
(b),4.03.2(7)(a)(ix)and(b),and 
4.03.3(7)(i)  are  no  less  effective  than  the 
corresponding  Federal  regulations  at  30 
CFR  816.150(0(3)  and  817,1l50!n{3). 

g.  Poad  location.  The  commenter 
stated  that  Colorado's  proposed  Rules 
4.03.1(2)(b)  Ihaul  roadsl  and  4.03.2(2)(bi 
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{access  roadsl.  concerning  roads  located 
in  intermittent  or  perennial  streams, 
may  he  further  restricted  by  30  CFR 
f.  16.41  and  816.43  throiiuh  816.57. 
which  provide  for  hydrologic  balance, 
protection,  and  buffer  zones  for  streams. 
As  discussed  in  finding  No.  1. 
Colorado's  proposed  Rules  4.03.1(2)(b) 
Ihaul  roadsl.  4.03.2(2)(h)  |act:ess  roadsl 
and  4.03.3(2)(l>)  (light-use  rrmds!  are  no 
less  effective  than  the  correspondin-i 
Federal  regulations  at  30  CFR 
8ir,.l50{d){l)  and  817.15i)(d)(l). 
Colorado's  existing  Rules  4.03.1  throuj^h 
4.05.18  address  requirements  th<it 
correspond  to  the  requirements  in  the 
Federal  regulations  at  30  CFK  816.41 
817.41.  816.43  throUf^h  816.S7.  and 
817.43  through  817.57. 

h.  Foods-  used  for  coal  explnmtion. 
The  commenter  stated  that  Colorado's 
proposed  Rules  4.21.4(3)(h)  (i)  through 
(iii),  concerning  roads  used  in 
f.-xploraticn  activities,  must  coiuply  witri 
the  general  requirements  for  roads  at  30 
CFK  816.150.  Colorado's  propo.sed  Rules 
4.21.4(3)(b)  (i)  through  (iii)  reciuire  that 
new  and  significantly  altered  existing 
roads  sneet  the  spplicijt.lc  performance 
.standards  for  light-use  roads  at  Rule 
4.03.3.  As  discussed  iii  finding  No.  4. 
Colorado's  provisions  for  light-use 
roads,  as  proposed  at  Rule  4.03.3.  are  no 
less  effective  than  the  Federal 
requirements  for  roads  at  30  CFR 
816.150  [l.]  through  (f).  Furthermore,  as 
discussed  in  finding  No.  5,  Colorado's 
proposed  Rules  4.21.4(3)(b)  (i).through 
(iiil  are  consistent  with  and  no  less 
effective  than  the  Federal  regulation.snt 
30  CFR  815.15(b).  concerning  roads 
used  in  coal  exploration  activities,  as 
clarified  by  the  preamhie  discussion  tu 
the  Federal  regulations. 

i.  Disposal  of  noncoal  mine  tva:>te. 
The  commei-.ter  stated  tl.at  Colorado's 
prcpo.sed  Rule  4.11.4(3).  concerning 
restrictions  on  the  disposal  of  noncoal 
mine  waste,  must  meet  the  reiiuirements 
of  .30  CFR  816.89  (a)  through  (d).  A 
Federal  regulation  codified  as  30  CFR 
810  89(d)  does  not  exist.  Colorado's 
existing  Rult's  4.11  4  (IJ  and  (2). 
concerning  disposal  of  noncoal  nuuf 
waste,  correspond  to  and  are 
substantively  identical  to  the  Federal 
regulations  at  30  CFR  816.89  (c)  ar.d  (h) 
•  and  817.89  (a)  and  (b).  As  di.scussed  in 
finding  No.  1.  Colorado's  proposed  Ruli- 
4.11.4(3)  is  substantially  identital  to 
and  no  less  effective  than  the 
requirements  of  the  corresponding 
Federal  regulations  at  30  CFR  816  80{( ) 
and  817.89(c). 

j.  Use  of  explosives.  The  commenter 
slated  that  Colorado's  proposed  Rule 
4.08.4(10)(b)(ii).  com:erning  the  use  ol 
explosives,  must  meet  the  requiretnents 
of  30  CFR  816.67.  As  discussed  in 


Finding  No.  1,  Colorado's  proposed 
Rules  4.08.4  (10),  (10)  (a)  and  (b).  and 
4.08.6(1)  are  substantively  identical  to 
and  are  no  less  effective  than  the 
requirements  of  the  corresponding 
Federal  regulations  at  30  CFR  816.67(d) 
(2).  (3).  and  (3).  817.67(d)  (2).  (3).  and 
(5).  816.67(e).  and  817.67(e). 

k.  Blasting.  The  commf^nter  stated  that 
Colorado's  proposed  Rule 
4.08.4(10)(c){i),  concerning  the 
detonation  of  the  maximum  weight  of 
explosives  used  in  blasting,  must  meet 
the  requirements  of  30  CFR 
816.67(d)(3)(ii).  By  letter  dated 
Dt-cember  21.  1993.  Colorado  withdrew 
all  St.ite  initiated  revisions  proposed  at 
Rule  4.08.4(10)(c)(i)  {.administrative 
Record  No.  CO-597). 

J.S!ti(e  Historic  Pivsenatiou  Officer 
ISHPOI  and  the  Advison-  Council  on 
Historic  Presen-ation  (ACHP)  Cnmtnents 

Pursuant  to  30  CFR  732.17(h)(4).  the 
D(rf!(  tor  is  required  to  solicit  <:omments 
trom  SUfOond  ACHP  for  all 
amendments  that  may  have  an  effect  on 
historic  properties.  By  letter  dated 
Avigusl  18,  1993  (Administrative  Record 
No.  CO-.56o),  the  SHPO  responded  that 
the  a.-ncndment  would  have  no  effect  on 
historic  properties.  The  ACHP  did  not 
respond  to  OSM's  request 

4.  EPA  Concurrence 

Pursuant  to  30  CFR  732  17(t'.)(ll|(ij). 
the  Director  is  required  to  ootain  the 
written  coik  urrence  of  the 
Administrator  of  EPA  with  respect  to 
a«iy  provisions  of  a  State  progratn 
amendment  which  reLite  to  air  or  water 
qi.aiity  standards  promulgated  under 
the  authority  of  the  Clean  Water  Act  (33 
Ll.S.C.  12.il  et  seq]  or  the  Clean  Air  Act 
(42  U.S.C.  7401  e/. seq.). 

None  of  liie  changes  that  Colorado 
proposes  to  its  rules  revise  air  or  water 
qujility  standards.  Nevertheless,  OSM 
requested  EPA's  concurrence  on  the 
proposed  amendment  (Administrative 
Record  No.  CO-586).  By  letter  dated 
J-inuary  1!).  lti94  (Administrative 
R^-tord  So.  CO-b02).  EPA  coiuurred 
with  t(,f  '•f-quirementsof  thp  proposed 
irneddnu^-it. 

V.  Director's  Decisioi^ 

Rased  on  the  above  finding  Nos.  l 
through  8,  the  Director  approves 
Colorado's  program  amendment  as 
submitted  on  June  30,  1993,  and  as 
nf\  ised  on  November  3  and  DeccmfnT 
21.  1903.  The  Director  is  approving  the 
proposed  rules  with  the  provision  that 
they  f»e  fully  promulgated  in  identical 
form  to  the  rides  submitted  to  and 
re^  iewed  by  OSM  and  the  public. 

As  discussed  in  finding  No.  4b.  the 
Hirec.tfir  is  approving  th^-visions 


proposed  at  Rules  4.03.1(l)(e)  and 
4.03.2(l)(e)  to  the  extent  that  the  .  f 

variance  provided  for  at  these  rules  5 

applies  only  to  the  design  requirements 
for  embankments  specified  in  Rules 
4.03.1(3){e)  and  4.03.2(3)(e).  when  there 
IS  a  demonstration  of  compliance  with 
a  minimum  static  safety  factor  of  1.3.  In 
this  respect,  he  finds  that  proposed 
Rules  4.03.1(1  !(e)  and  4.03.2(l)(e)  are 
consistent  with  and  no  less  effei  tive 
thrm  the  Federal  regulations  at  30  CFR 
816.1.-il(b).  8i:.151(h).  780.37(c).  and 
784.24(c).  However,  the  Director  finds 
thai  propostjd  Rules  4.03.1(l)(e)  and 
4.03.2(l){e),  to  the  extent  that  they  allow 
a  variance  from  Colorado's  counterparts 
to  the  Federal  regulations  at  30  CFR 
816.1.50.817.1.50.816  151  (a),  (c),  (d|. 
and  (el.  and  H17.151  (a),  (c).  (d).  and  (el, 
are  less  eifective  than  the  Federal 
regulations  at  30  CFR  816.1,50.  816.151. 
817.150.  and  817.151.  Therefore,  he  is 
requiring  that  Colorado  furthetrevisti 
f£td€!s  4.03  !(l)(e)  and  4.03. 2tl)(e)  to 
clearly  itulicate  that  the  variance  from 
compliance  with  design  criteria  for 
roads  may  not  be  applied  to  Colorado  s 
counterparts  to  the  Fecie.-ai  regulations 
for  all  roads  at  ,30  CFR  816.1.50  and 
817.150,  a-id  pnriiary  roads  at  30  f:FR 
816.151  (a),  (c).  (d).  and  (e).  and  81 7.15 1 
(al.(c).(d),  .'md(e). 

The  Federal  regulations  at  .30  CFR 
part  906  codifyi.'ig  decisions  concerning 
the  Colorado  program  are  being 
amended  to  implenient  this  decision. 
This  final  rule  is  being  made  effet:tive 
immed lately  to  expedite  the  State 
program  amendment  process  and  to 
encuirage  Str.tes  to  bring  their  programs 
into  ( or.fcrmity  witli  the  Federal 
standards  without  undue  delay. 
Corsistency  of  State  and  Federal 
standards  is  reqiiired  by  SMCRA. 

Vf.  Procedural  nelerminations 

/   {•:.<>.{■(  iitne  Order  IJMih  .-   , 

This  rule  is  ex-mpled  from  review  by 
the  Office  of  Management  and  Budget 
(O.MBj  under  Executive  Order  I2866 
(KegiihitorvPlanni-igand  Kevi.-w)  . 

2  E\eciitiie Order  1277ft 

The  Department  of  the  Interior  has 
( onduited  the  rev  itus  required  by 
se(.tion  2  of  Exe(  utive  O.rder  12778 
(Civil  J'l.stice  Reform)  and  has 
de>f^rn^ii;ed  that  this  rule  meets  the 
applicable  standards  of  subsections  (a) 
and  (h)  of  that  section.  However,  thesu 
standards  are  not  appliciihle  to  the 
actual  language  of  State  regulatory 
programs  and  program  amendments 
since  each  such  program  is  drafted  and 
pronmlgated  by  a  specific  State,  not  b> 
OSM.  Under  swtions  503  and  505  of 
SMCRA  (30  IF  S.C.  12-3  iind  12550)  and 
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the  Federal  reguhtions  at  3i  ( CFR 
7S0.11,  732.15.  and  732.17f  i)(10), 
liet-isions  on  proposed  Sfal»j  regulator}' 
()ro*<rams  and  program  ameiidments 
submift«d  by  the  States  rnui  t  be  based 
solely  on  a  determination  o  whether  the 
submittal  is  consistent  with  SMCRA  and 
its  implementing  Federal  re  ;utations 
and  whether  the  other  requi  rements  of 
30  CFR  parts  730.  731.  and  f32  have 
been  met. 
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J.  National  Environmental  i  'oliry  Act 

No  environmental  impact 
required  for  this  rule  since  ; 
7f)2(d)  of  SMCRA  (30  U.S.C 
provides  that  agency  dec 
proposed  State  regulatory 
provisiwis  do  not  constitute 
FetJeral  actions  within  the 
section  102(2)(C)  of  the  Nat 
Knvironmentai  Policy  Ad  o 
U.S.C.  4332(2)(C)). 

4.  Paperwork  Reduction  Art 

This  rule  does  not  contain 
information  collection  requi 
require  approval  by  OMB  u 
Paperwork  Reduction  Act 
3,'i07  etaecj). 

a.  Rt'gulntory  Flexibility  Act 

The  Department  of  the  Int 
determined  that  this  rule  wi 
a  significant  economic  ijnpai  :t 
substantial  number  of  small 
under  the  Regulatory  Flexib 
U..S.C.  601  etseq.).  The  Statt 
which  is  the  subject  of  this 
upon  counterpart  Federal  re; 
which  an  economic  analysis 
prepared  and  certification 
such  regulations  would  not 
.signitlcant  economic  effect 
substantial  number  of  small 
Ac(  ordingiy.  this  rule  will  ei 
Hxi.sting  requirements  previo 
promulgated  by  OSM  will  h« 
implemented  by  the  State.  In 
determination  as  to  whether 
would  have  a  significant  e«; 
impact,  the  Department  reli 
data  and  assumptions  fur  the 
counterpart  Federal  regulati 

I  ist  of  Subjects  in  30  CFR 


o  1 
die! 


Part 


Intergovernmental  relation ;,  Surface 
mining,  Underground  mininj . 

Vkilvd:  Muy  2S.  1994. 

Rwiseli  F.  Price. 

Aiiing  Aw/.s/onf  Director.  Wt^ti'At  Support 
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Regulations  is  amended  as  s«J  forth 
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1.  The  authority  citation  for  Part  906 
continues  to  read  as  follows: 

Autliorityr  30  U-S.C  1201  et  seq. 

2.  Section  906.15  is  amended  by 
adding  paragraph  (p)  to  read  as  follows: 

§  906.15    Approvat  of  regulatory  program 
amendments. 


(p)  The  revisions  to  the  following 
provisions  of  2  CCR  407-2,  the  rules 
and  regulations  of  the  Colorado  Mined 
l,and  Re<;lamation  Board,  as  submitted 
on  June  30, 1993,  and  as  revised  on 
November  3,  and  December  21,  1993. 
are  approved  on  June  1, 1994.  The 
amendment  becomes  effective  upon 
State  promulgation  of  the  amendment  in 
the  .same  form  as  submitted  to  OSM. 

Dtifinitlonsof  "road,"  "haul  road,"  "access 
road.'and  "light-use  road" — Rules 
1.04(r.l)ar,d(m)(a)thronsh(c). 

Hprmit  application  requirements  for  support 
fni:ilities,  stream  fords  used  as  temporary 
construction  routes,  and  certification  of 
plans  and  drawing.s  for  haul  and  access 
roads— Ruk*  2.05..3(3)(h)  and  (t.){vi)  ami 
(yii). 

R(H;lamation  plan  requirements  for  all 
roads— Rule  2.05.4(2). 

P«rmit  application  requirements  for  haul 
roads  coaterning  general  requirements, 
location,  design  and  construction, 
maintenance,  and  reclamation — Rules 
4.03.1(l)(a).  (b).  and  (d).  4.03.1(2)(b), 
4.03.1(3)(c)  and  (eKix).  4  03.1(6)ic).  and 
4.03.l(7)(a)(!3().  and  dolotion  of  Rule 
4.03.1(7)(b). 

i'l-rmit  application  requirements  for  access 
roatis  concerning  general  refjuircments. 
luGHion,  design  and  construction, 
maintenance,  and  reclamation — Rules 
4.03.2(l)(.i),  tb).  and  (f).  4.03  2f2;fl)), 
4.03.2(3)(c).  and  (o)(ix).  4.03.2lb)(a)  and 
fc),  and  4.03.2(7)(ii)(ix),  and  deletion  of 
Rule  4.03. 2(7)fb). 
Permit  application  requirements  fi)r  haul  .infl 
access  roads  concerning  design  and 
coastruction— Rule.,  4.03.1(l)(e)  and 
4.03.2ll)(e).-»re  app.oved  rnly  to  the 
oxteiit  thai  the  variance  n'(ivided  for  at 
these  ruks  applies  only  to  the  design 
requirements  for  embankments  .specified 
in  Rules  4  03.1(3)(e)  and  4.03.2(3)(t!). 
whtm  there  is  a  demonstration  of 
c«jmpliance  with  a  minimum  static  safety 
factor  of  1.3. 
I'ermit  application  requirements  .^or  light-use 
roads  concerning  general  requirements. 
location.  desi«n  and  construction, 
maintenance,  and  reclamation — Rules 
4.03.3(lKa)  and  (b).  4.03.3(2)(b). 
4.03.3l3Kc).  4.03.3(t>)(.;),  and  4.03.3(7)(i). 
Performance  .^ti«nda.-ds  for  roads  and  other 
tnmsportation  facilities  used  in  coal 
exploration  activities— Rules 
4.21.4(3KbMil  through  (iii).ajid  delelitm 
.)f  RuJe»  4.21.4  C3)Cc)(i)  through  (iii)  and 
4.21.4(3)(d)(i),ind(ii). 


Pemiit  application  requirements  for  llie 
return  of  coal  mine  waste  and  coal 
processing  waste  to  abandoned 
w<jrkings— Rules  2.05.3(9)(a)  and 
fWetion  of  Rules  2.05.3(1 0)(a)  fhrou-'h 
»e). 

Performance  standards  for  disposal  of  spoil 
in  head  of  hollow  fdls  and  disposal  of 
nonroftl  waste— Rules  4.0G.3(2)(«:)  arid 
4.11.4(3). 

(Jencral  batJtfilling  and  grading  requirement.s 
for  cut-and-nil  terraces— Rules  4.14.2(2) 
and  (2)lc). 

Performance  standards  for  mountaintop 
removjjl  operations— Rule  4.26.2(2)  and 
deletion  of  Rules  4.26.2(2)fb)  and  (c). 

Pertonnance  standards  for  the  use  of 

explosives— Rules  4.08.4(10).  (10)(,i)  and 
(b).3nd4.0B.6{1). 

Policy  statements  in  the  November  3.  IWtU. 
revised  amendment's  "Statement  of 
Basis,  .Specific  Statutory  Authority  and 
Purpose"  concerning  the  jurisdiction  of 
the  Colorado  program  over  (1)  public 
roads  for  Rule  1.04(111)  and  (2)  nwds 
and  other  transportation  facilities  useil 
in  nysA  exphwation  activities  for  Rule 
4.21.4(3){b). 


3.  Section  906.16  is  amended  by 
adding  paragraph  (f)  to  read  as  follow.-i: 

§  906.16    Required  program  amendments. 

*         •         ♦         »         * 

(f)  By  September  30, 1994,  Colorado 
shall  submit  an  amendment  to  revise 
Rules  4.03.1(l)(e)  and  4.03.2(l)(e)  to  j 

«;learly  indicate  that  the  variance  fron) 
compliance  with  design  criteria  for 
roads  may  not  be  applied  to  Colorado's 
counterparts  to  the  Federal  regulations 
for  all  roads  at  30  CFR  816.150  and 
817.150,  and  primary  roads  at  .30  CFR 
816.1.51  faj.(c),  (d),  and  (e),  and  H17.irn 
(a),  (c).  (d),  and  (e). 

|FR  D«n    91-I32fil  Filed  5-31-94;  8:45  amf 

BILUNG  CCOE  43tO-06-M 


DEPARTMENT  OF  THE  TREASURY 
Fiscal  Service 

31  CFR  Part  205 

RIN  1510-AA41 

Rules  and  Procedures  for  Funds 
Transfers 

AGENCY:  Tn:asury,  Fiscal,  Financial 

Managimienl  Service. 

ACTIO**:  Final  rule;  amendment. 

SUMMARY:  This  rule  amends  the 
regulations  implementing  the  Cash 
Management  Improvement  Act  of  1990 
(CMIA),  whirJi  governs  the  transfer  of 
fupds  between  the  Federal  Government 
and  the  States  under  Federal  programs. 
It  narrows  the  scope  of  CMIA 
implementation  by  excluding  certain 
State-level  entities  that  are  fi.scally  or 
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legally  independent  of  the  central  .Statt 
authorities, 

DATES:  This  rule  is  efiw.tivo  July  1 . 
1994.  and  is  applicable  Julv  1,  1994,  oi 
the  first  day  of  a  State's  1995  fiscal  yoar. 
whichever  is  later  for  a  given  State. 

POR  FURTHER  INFORMATION  CONTACT;  (;r,rv 
Grippe.  202-874-6955 

SUPPLEMENTARY  INFORMATION: 
Background 

This  rulemaking  is  authorized  by  the 
Cash  Management  Iniprovement  Act  of 
1990  (CMIA).  Public  Law  101-453. 
codified  at  31  U.S.C.  3335.  6501.  and 
6503.  The  purpose  of  CMIA  is  to  ensure 
greater  efficiency,  effectiveness,  and 
equity  in  the  exchange  of  hmds  bet;veen 
the  Federal  Government  and  the  States. 
On  September  24.  1992.  the  Financial 
Management  Service  (FMS)  i.ssued 
regulations  at  31  CFR  part  205  to 
implement  CMIA.  57  FR  44272, 
September  24. 1992.  Subsequently, 
when  the  effective  date  of  CMIA  was 
delayed  by  the  Cash  Management 
Improvement  Act  Amendments  of  1992 
Public  Law  102-589.  the  FMS  revised 
the  rules  at  31  CFR  part  205  to  change 
the  implementation  date.  57  FR  60676. 
December  21, 1992.  The  regulations 
finally  took  effect  on  July  1. 1993.  or  the 
first  day  of  a  States  1994  fiscal  year, 
whichever  was  later  for  a  given  State. 
The  CMIA  statute  defines  the  term 
"State"  to  mean  "a  State  of  the  United 
States,  the  District  of  Columbia,  a 
territory  or  possession  of  the  Unitetl 
States,  and  an  agency,  instnimentahty. 
or  fiscal  agent  of  a  State  •  *  •  "  {31 
U.S.C.  6501).  [Emphasis  added  j  The 
implementing  regulations  refined  this 
definition  to  specify  the  meaning  of  a 
State  agency  or  instrumentality:  "A 
State  agency  or  instrumentality  is  any 
organization  or  component  unit  of  the 
State  reporting  entity  as  defined  by 
Generally  Accepted  Accounting 
Principles"  (31  CFR  205.3).  This 
regulator)'  definition,  however,  has 
caused  problems  for  States  and  Fedt-r^d 
agencies  becau.se  it  includes 
autonomous  State-level  entities  that  a.-v 
legally  or  fiscally  independent  of  the 
{k)vemor.  Treasurer,  and  Comptroller 

Accordingly,  the  purpose  of  this 
amendment  to  31  CFR  part  20.-  is  to 
narrow  the  Sf:ope  of  CMIA 
impIefneiit.ition  by  excludifg  certain 
State-level  entities  that  are  fist:a!ly  or 
legally  independent  of  the  central  Slate 
authorities.  This  amendment  responds 
to  the  concerns  of  States.  Federal 
agencies,  and  independent  State-level 
entities,  such  as  public  benefit 
corporations  and  in.stitutions  of  higher 
education. 


Dennition  of  State  Agencies  and 
Instrumentalities 

The  existing  regulatton  definb.s  a  Slate 
r.j^ency  or  instrumentality  to  be  any 
organization  or  component  unit  of  the 
State  reporting  entity,  as  defined  by 
Generally  Accepted  Accounting 
Principles  (GAAP).  This  rulemakinu 
<iai-rov.s  that  definition  to  exclude:  (1) 
Component  units  of  a  State,  and  (?,) 
iiistitutions  of  higher  education, 
hospitals,  and  nonprofit  organizations 

The  existing  definition  causes 
p.-oblems  (or  Slates  because  it  includes 
entities  that  are  legally  independent  (»i 
the  State  executive  or  fiscally 
inaependent  of  the  State  Treasurer  and 
Comptroller.  It  therefore  makes  States 
asponsible  for  organizations  over 
which  they  have  no  control,  financial  I  v 
or  otherwi.se. 

This  rulemaking,  accordingly, 
narrows  the  definition  of  State  agencies 
and  instrumentalities  based  on  the 
principles  of  legal  and  fiscal  cofitrol. 
First,  it  excludes  component  unils  of  a 
State,  such  as  public  benefit 
corporations,  which  are  by  definition 
legally  independent  of  the  primary  State 
government.  The  distinction  l^twetm 
component  units  of  a  State  and  the 
primary  State  government  is  taken 
directly  from  GAAP,  specificallv 
Statement  No.  14  of  the  Goveminental 
Accounting  Standards  Board.  "The 
Financial  Reporting  Entity." 

Second,  this  rulemaking  excludes 
certain  entities  that  are  likely  to  be 
fi.scally  independent,  if  not  fegallv 
independent,  by  excluding  instituiions 
of  higher  education,  hospitals,  and 
nonprofit  organizations.  This  exclusion 
is  based  on  the  dichotomy  established 
by  the  Office  of  Management  and 
Budget  Circulars  on  grant 
administrntion.  Circ:ular  A-102  applies 
to  Slates  per  se.  while  Circular  A-lUi 
applies  to  institutions  of  higher 
education,  hospitals,  and  mmprofii 
Ci.^;a  nidations. 


Pass-th  roughs 

Both  changes  to  the  definition  of  Slate 
agfjucies  und  instrumentalities  exclude 
particular  entities  from  the  .scope  of 
CMIA.  but  do  not  necessarily  exclude 
from  CMIA  all  Federal  funds  that  fioiv 
to  those  entities.  That  is.  these  changes 
should  not  be  construed  to  eKe/iipl 
Federal  funds  that  pass  from  a  (overed 
Sti.te  entity  to  an  entity  that  would  \n- 
excluded  by  this  rulemaking.  For 
example,  if  a  State  Departmenl  of 
Education  draws  down  Federal'fimds 
and  then  pa.s.ses  them  on  to  a  Stote 
ii'stiuition  of  higher  education,  the 
funds  would  be  subjof.t  to  CiMIA  while 


they  were  in  accounts  of  the  State 
Department  of  Education. 

Excluded  Entities  With  Accounts  in  the 
Central  Stale  Treasury 

Fii:.-,lly,  clarifii;at;on  mav  be  needed 
for  cases  where  an  excluded  entity 
maintains  its  bank  accounts  in  the 
central  State  treasur>-.  which  is  part  of 
the  primary  State  government  and 
therefore  ostensibly  subject  to  CMIA.  As 
.1  gcnenil  nile.  accounts  in  the  central 
State  treasur)'  agaicst  which  an 
excluded  entity  disburses  fimds  to 
program  recipients  or  contractors  would 
not !«;  covered  by  CMIA.  If.  for  example, 
a  State  university  maintains  an  account 
in  the  State  treasury,  keeprf'ederal 
funds  in  it.  and  issues  checks  to 
.students  against  it.  the  provisions  of  the 
CMIA  regulation  would  not  apply. 

Rulemaking  Analysis 

HO.  12866: It  has  been  determined 
that  this  regulation  is  not  a  significant 
regulatory  action  as  defined  in 
Executive  Order  12866.  Therefore,  a 
Regulatory  Asse.ssment  is  not  required. 

Regulatory  Flexibility  Act:  Since  no 
notice  of  proposed  ndemaking  is 
n;quired  for  this  regulatory  action,  the 
provisions  of  the  Regulatory  Flexibility 
Act  (r.  U.S.C.  601  ef  seq.)  do  not  apply. 

Notice  and  Comment 

The  FMS  issues  this  final  rule  without 
prior  notice  ea\d  without  a  comment 
period,  in  ac(\prdance  with  5  US  C 
5.53a>)(B).  The  FMS  has  determined  that 
a  notice  of  proposed  rulemaking  is 
unnecessary  and  contrar>-  to  the  public 
interest. 

The  FMS  makes  the.se  determinations 
based  on  meetings  and  correspondence 
with  Federal  agencies  and  States,  which 
have  urged  the  FMS  to  change  the 
definition  of  State  agencies  and       > 
instrumentalities.  Forty  Stales  e\|>re.s5.ed 
unanimous  concern  about  the  definition 
at  four  regional  roundtabfe  dis<:ussions. 
Twenty-six  States  indicated  in  survey 
n^sponses  that  there  were  legal  and 
practical  impediments  to  complying 
with  the  regulation.  Virtually  all  States 
and  Federal  agencies,  moreover,  have 
written  to  the  FMS  to  voice  concerns 
about  the  existing  definition. 

Prior  noticTj-and-commeiit  on  this 
rulemaking  is  unncH;es.sary  because  all 
affected  parties  support  it.  States. 
Federal  agencies,  and  independent 
State-level  entities  without  exception 
have  Urged  the  FMS  to  narrow  the 
definition  of  Stale  agen«:ies  and 
inslmmentalilies.  Sim.e  this  rulimakmi; 
rffsponds  to  the  universal  position  ol  all 
parties  <iiih]vtA  to  the  regulation,  prior 
uoti(  e  and  a  Oftmmcrnt  periwl  are  not 
tieces.sa."^'. 
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is  in  default  of  CMIA  when 
onti^r  into  a  Treasury-State 
with  the  FMS  to  implement 
Some  States  have  indicated 
can  not  execute  an  agruemei  it 
existing  regulation  because 
be  binding  entities  they  do 
Kigally  or  fiscally.  Other  Sta 
enter  into  agreements  on  be 
entities  but  can  not  ensure 
with  what  has  been  negotial 
potential  for  both  default  a 
noncompliance  is  considera  A 
the  «;urrent  regulation  and 
undennine  the  impi 
cash  management  practices 
CMIA. 

Finally,  the  existing  regul 
result  in  unnecessary  casts 
Federal  Government  and 
financial  harm  to  States 
current  ret>ulalioii.  States 
added  (.osts  to  modify  the  w 
accounting  system  of  eaiih  ir 
Slate  entity.  A  Stale  coverinj 
independent  entities,  for 
would  have  additional  costs 
times  those  incurred  by  the 
adapt  the  central  State  ace 
.system  to  implement  CMIA 
duplicative  costs  must  eithe 
to  the  f  edi>ral  Government, 
by  the  States,  with  but  marg 
to  the  CMIA  program. 

list  of  Subjects  in  31  CFR  Pikt  265 

Grant  programs.  Grant  adn  inistralion. 
Intergovernmental  relations,  ple«:tronic 
funds  transfers. 


Issuance 

F(jr  the  rea.sons  set  forth  in 
preamble,  31  CFR  part  205  is 
bv  this  final  rule  as  follows 
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1.  The  aiifhority  citation  for.1 1  CFR 
part  205  continues  to  read  as  follows: 

Authority:  5  Li  .S.C.  301;  31  U.SC.  321, 
31.35,  6.'j0t.f.503 

2.  The  definition  uf  the  term  "State" 
in  §  205..1  is  ruvis^d  to  road  as  follows: 

§  205.3    Definitions. 

State  means  a  State  of  the  United 
States,  the  District  of  Columbia,  the 
C^jmmonwealth  of  Puorto  Rico,  the 
Common  wealth  of  the  NJorthom  Mariana 
Idands,  American  Srimoa,  Guam,  the 
Virgin  Is'ar.d.s.and  an  agency, 
instrumentalify,  or  fiscal  agont  of  a  Stat  J 
so  defi.ned,  but  doos  not  mean  a  local 
government  or  an  Indian  tribal 
government. 

(1)  A  State  agency  or  instrumenfality 
is  any  organization  of  the  primary 
g^ner.-jment  of  the  State  financial 
reporting  entity,  as  defined  by  Generally 
Accepted  Accounting  Principles, 
excluding  institiitions  of  higher 
education,  hospitals,  and  nonp."-ofit 
organizations. 

(2)  A  fis<;al  agent  of  a  State  is  an  entity 
that  pays,  rol!ef:ls,  or  holds  Federal 
funds  on  behalf  of  the  State  in 
furtherance  of  a  Federal  program, 
excluding  priv.ite  nonprofit  community 
organizations. 
•         •>••• 

Diitoil:  .May  Z7.  I'W4. 
Micha«*l  T.  Smokovich. 

Acting  Commissioner. 

jFK  Doc.  94-T3406  FiMii  5-31-94:  HAS  iinij 

BILLING  CODE  MtO-SS-P 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  165 
[COTP  Baltimore  94-009] 
RIN2115-AA97 

Safety  Zone  Regulation;  Potomac 
River  Festival  Fireworks  Display, 
Potomac  River,  Colonial  Beach,  VA 

agency:  Coast  Guard,  DOT. 
ACTION:  Temporary'  mie. 

SUMMARY:  The  Coast  Guard  Marine 
Safety  Office  Baltimore  is  establishing  a 
temporary  safety  zone  for  the  Colonial 
Beach  fireworks  display  at  the  Colonial 
Beach  municipal  pier  on  the  Potomac 
River,  Colonial  Beatih,  VA.  The  event 
will  consist  of  fireworks  being  launched 
out  over  the  Potomac  River  fi-om  the 
Colonial  Beach  municipal  pier.  This 
safety  zone  is  n««»5sary  to  control 


spectator  craf)  and  to  provide  for  th!< 
safety  of  life  and  property  on  U.S. 
navijj.ible  waters  during  this  event, 
t'ntry  into  this  zone  is  prohibited  uni-js-^ 
atithorizftd  by  the  Captain  of  the  Port. 
EFFECTIVE  DATE:  This  regulation  wiil  I;^: 
effe^iive  fttw.  8:30  p.m.  until  10  p.m. 
July  4,  1394. 

FOR  FURTHER  IKFORMATION  CONTACT: 
Timothy  P.  Kvan,  Chief  Warrant  Ottic-;r, 
U.S.  Coast  Guard  Marine  Safetv  Office 
Baitiinore,  Ciistom  House,  40  South  ili,\ 
Street,  Haltimore,  Maryland  21202- 
4<)::L^  {410)962-2651." 
SUPPLEMENTARY  INFORMATION:  In 
arr.ord'jnce  with  5  U.S.C.  553,  a  Noi».e 
of  Proposed  Rule  Making  has  not  fwn 
puhlJ:;hod  for  this  regulation  and  gooil 
cause  exi.sts  for  making  it  effective  in 
le.cs  than  30  days  from  the  date  of 
public^ition.  The  application  to  hold  ihiN 
event  was  not  received  at  Marine  Sa.r.-.'ty 
Office  Baltimore  until  April  21,  in<M 
and  there  was  not  .sufficient  time 
remaining  to  publish  proposed  rules  in 
a«ivajice  of  the  event  or  to  provitS*  for 
a  delayed  effective  date. 

Background  and  Purpose 

The  Town  of  Colonial  BeafJi  filed  an 
applit;at)on  with  the  U.S.  Coast  Gtiarri. 
Group  BoltimoM  requesting  a  safety 
zone  for  th»}  Potomac  River  Festiv.il 
Fireworks  Display  to  take  place  July  4. 
1904.  A  safety  zone  has  been 
determined  to  be  necessary  to  control 
spedaior  rjaf^  during  this  event. 

Di.s4;u)t.ston  of  Regulations 

This  regulation  is  necessary  to  ensure 
the  safety  of  5p'i<;tator  craft,  recjealional 
vessels  and  to  provide  for  the  .safety  of 
life  and  property  on  U.S.  navigable 
waters  diu-ing  the  event.  Since  the  niaio 
shipping  tJiannel  of  the  Potomac  River 
will  uot  be  closed  during  this  event, 
vessel  traffic  should  not  be  disruptetl. 

This  regulation  is  issued  pursuant  to 
33  U.S.C.  1231  as  set  out  in  the 
authority  «;it.ition  for  all  of  part  1H5, 

Drafting  information 

The  drafters  of  this  nigulation  are 
Timothy  P.  Ryan.  Chief  Warrant  Officvr. 
projesi  officer  for  the  Captain  of  the 
Port,  Baltimore.  Marj'land  and 
Lieutenant  Monica  Lombardi.  projet  l 
attorney  Fifth  Coast  Guard  District  U'lial 
StafT. 

Regulatory  Evaluation 

This  rule  is  not  a  significant 
regulatory  action  under  section  3(fl  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  cost.s 
and  benefits  under  section  6(a)(3)  of  tliat 
order.  H  has  been  exempted  from  review 
by  the  Office  of  Management  and 
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Budget  under  that  order.  It  is  not 
significant  under  the  regulatorv  policies 
and  procedures  of  the  Depnrtm'ent  of 
Transportation  (DOTI  (44  FR  11040; 
February  26.  1979).  The  Coast  Guard 
expects  the  economic  impact  of  this  m 
lo  be  so  minima!  that  a  full  Regulatory 
r     Evaluation  under  paragraph  lOe  of  the 
ff^Kulatory  policies  and  procedures  of 
DOT  IS  unnec-es.sary 

Small  Fntities 

Because  it  expects  the  impact  of  this 
rule  to  be  minimal,  the  Coast  Guard 
certifies  under  5  U.S.C.  f)O.S(b)  that  this 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
nun-.ber  of  small  entities. 

Pnvircaniental  Assessment 

The  Coast  Guard  has  considered  the 
eiiviror.merital  impatt'of  this  proposal 
consistent  with  Section  2.B.2.C.  of 
Commandant  Instruction  MlRZfj.lB. 
and  actions  to  protect  public  .safety  have 
been  determined  to  be  categorically 
e.Kckided  from  further  environmental 
dociujieMtatiO!'.. 

FetJcralisjn  Assessment 

This  action  has  Ijeen  aniiiyzed  in 
a(  cordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
this  r'.;!e  will  not  have  sufficient 
federalism  implications  to  warrant 
preparation  of  a  Federalism  Asse.ssment. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors.  Marine  safety.  Navigation 
(water).  Reporting  and  ret:ordkeeping 
rpquire!ne::is.  Security  measures. 
Waterways. 

Rf°ulati'on 

in  (ojisideration  of  the  foregoing, 
.subpart  F  of  part  165  of  title  3.3.  Code 
of  Federal  Regulations  is  amended  as 
Id  i  lows: 

PART  165— [AMENDED] 

1.  The  authority  citation  lor  Part  Ifi.T 
continues  to  read  as  follows: 

Authority:  33  U  S  C.  1231  .SI)  I  ..SC.  191 
i  !  (TK  I  05-(g),  6.04-1.  6  04-b.  rtiul  160.5 
-V)(.!K  I  4fi. 

2.  Temporary  section  Ift'y.TO'i-OM)  is 
ad  lieu  to  read  as  foiiows: 

§  165.T05-030    Safely  Zone:  Potomac  River 
Festival  Fireworks  Display.  Potomac  River, 
Colonial  Beach,  VA.  > 

(a)  Lnralion.  The  following  area  is  a 
s.'!ery  zone:  All  waters  within  a  301) 
>  .»(d  art:  from  the  end  of  the  Colonial 
Beach  municipal  pier  lo<:ated  at; 


Latitude 


38'  1503'N 


Longitude 


76°  57  35  '  W 


(b)  Definitions  The  designated 
representative  of  the  Captain  of  the  Port 
is  any  Coast  Guard  commissioned, 
warrant  or  petty  officer  who  has  been 
authorized  by  the  Captain  of  the  Port. 
Baltimore,  Maryland  to  act  on  his 
behalL 

(c)  Creneraf  information.  The  Captain 
of  the  Port  and  the  Duty  Officer  at  the 
Marine  Safety  Office,  Baltimore, 
Maryland  can  be  contacted  at  telephone 
number  (4101  962-5100.  The  Coast 
Guard  Patrol  Commander  and  the  senior 
boarding  officer  on  each  vessel 
enforcing  the  safety  zone  can  be 
contacted  on  VHF-FM  channels  13  and 
16. 

(d)  l!cgtilalions.{l]  Entry  into  this 
safety  zone  is  prohibited  unless 
authorized  hy  the  Captain  of  the  Port  or 
his  designated  representative. 

(2)  The  op*«ca;orol  any  vessel  which 
enters  into  or  operates  in  this  safety 
zone  .shall; 

(i)  Stop  the  vessel  iinmediatelv  upon 
being  directed  to  do  so  by  any 
commissioned,  w.^r^ant  or  peM>  officer 
on  board  a  vessel  displaying  a  Coast 
Guard  Ensign. 

(ii)  Proceed  as  directed  by  any 
( ommLssioiied.  warrant  or  petty  officer 
on  board  a  vessel  displaying  a  Coast 
Ciuard  Ensign 

(3)  Any  spectator  vessel  may  anchor 
outside  of  the  regulated  area  .specified  in 
paragraph  (a)  of  (his  section,  but  mav 
not  block  a  navigable  channel. 

(e)  Effeane  dattf.  This  section  is 
effective  hoin  H::Hi  p.m.  lo  10  p.m.  July 
4,  1994;  unie-i.s  terminated  sooner  by  the 
C:a}jtain  of  ihe  Port.  Baltiuiort!, 
Maryland 

D.!tc(J  M.r,  !  J,'t9M4 

U.B  Crawf'.uL 

Camniiindrr,  t'  S  C(his(Ciiiir<i.  Ai':;,- 
Cai^tdin  r,fH\  •  Pr.rt.  linltiipprr.  \tnnlamt 
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BILLING  COOe  49,»-)»-M 

33  CFR  Part  155 
(COTP  Baltimore  S4-0C6] 

Safety  Zone  'Regulation;  Town  of 
Colonial  Beach  Fireworks  Display, 
Potomac  River,  Coonial  Beach.  VA 

AGENCY:  Coast  f.M.ird.  DOT 
ACTION:  Tempo.- dry  rule. 

SUMMARY:  Th,-  Cioast  (iuard  Marine 
.Saitiy  Otiicf  Ualtijiiore  is  establishing  a 
temporary  satVry  zone  for  the  Ciolonial 
Beach  fireworks  display  at  Ihe  Colonial 
Bea!;h  niiinit  i;,.il  pier  on  Ihe  Potomat:. 


River,  Colonial  Beach.  VA.  The  event 
\^'ili  consist  of  fireworks  being  launched 
out  over  the  Potomac  River  from  the 
Colonial  Beach  municipal  pier  This 
safety  zone  is  necessar>-  to  control 
spectator  craft  and  to  provide  for  the 
.safety  of  life  and  property  on  U.S. 
navigable  waters  during  this  event. 
Entry  into  this  zone  is  prohibited  unless 
authorized  by  the  Captain  of  the  Port. 
EFFECTIVE  DATE:  This  regulation  wiil  be 
effective  from  8:30  p.m.  until  10  p  m 
lune  11^1994 

FOR  FURTHER  INFORMATION  CONTACT; 
Timothy  P.  Ryan.  Chief  Warrant  Officer. 
U.S.  Coast  Guard  Marine  Safety  Office 
Baltimore.  Custom  House.  40  South  Gay 
StretM.  Baltimore.  Maryland  2120'- 
4022.(410)962-2651  ' 
SUPPLEMENTARY  INFORMATION:  In 
af:(:ordance  with  5  U.S.C.  553.  a  Notice 
of  Proposed  Rule  Making  has  not  been 
published  for  this  regulation  and  good 
cause  exists  for  m.-jk;iig  it  effective  in 
less  than  30  days  from  the  date  of 
publication  The  application  to  hold  this 
event  was  not  recc.ved  at  Marine  Safely 
Office  Baltimore  until  April  7.  1994  and 
there  was  not  sufficient  time  remaining 
lo  publish  proposed  rules  in  advance  of 
the  event  or  lo  provide  for  a  delayftd 
ellectivedate. 

Background  and  Purpose 

The  Town  of  Cclonial  Beach  filed  an 
applic  .ntion  with  the  U.S.  Coast  Guard. 
Group  Baltimore  requesti.iga  safety 
zone  for  the  Colonial  Beach  Fireworks 
Display  to  take  place  June  11.  1994.  A 
.safety  zone  has  been  determined  to  he 
necessary  lo  crmlrol  spectator  crah     • 
during  this  event. 

Discussion  of  Regulations 

This  regulation  is  necessary  to  ensure 
the  safely  of  spectator  craft,  rJ«:n«aiional 
vessels  and  to  provide  for  the  safety  of 
lile  and  property  on  U.S.  navioahle 
waters  during-  the  event.  Sin«  e  ihe  n.:i!:; 
shipping  channel  of  the  Poton.ac  River 
will  not  be  closed  during  this  evi'nt. 
vfs.sel  traffit  si;.Hiid  not  \>f  disrup'ed 

1  his  re^ulatiun  is  issued  pursuant  to 
33  US  C.  1 23 1  as  .set  out  in  »lie  aMt'iorily 
citation  for  all  of  p.irt  165 

Drafting  InfoiTiidtion 

The  drafters  of  this  ('.•,'u!,iti,<n  arc 
I'imothy  !'.  K-,  m.  Chief  Warrant  Offii  er, 
proj"cl  o!fii:r'r  '.nv  the  C.ifiliin  ol  the  Port 
Baltimore.  M.irvland  ;ind  Lu'iiten:iiif 
Monic.i  LonilKirih.  proj-'cl  aito.-nnv  Fifth 
Cc.ist  (.'i.irc!  {)•  . ;,-.(.!  I.c^ni  .Staff. 

KegulaUiry  livaluation 

This  rule  is  ::..'  ."i  -.ignili'v.an.t 
reuiilnlor>  action  i;(id->r  section  3;!')  ot 
ExeiutiveOrri  r  \lHf,f,  ;itid  dr>es  nul 
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require  an  asses.smenf  of 
and  benefits  under  se<:tior 
order.  It  has  been  e.xem 
by  the  Office  of  Managem 
Budget  under  that  order, 
significant  under  the  regu 
and  procedures  of  the 
Transportation  (DOT)  (44 
February  26.  1979).  The  d 
expects  the  economic  imp, 
to  be  so  minimal  that  a  ful 
Evaluation  under  parag 
regulatory  policies  and 
DOT  is  unnecessary. 

Small  Entities 

Because  it  expects  the  ir$ 
rule  to  be  minimal,  the  Co; 
certifies  under  Ty  IJ.S.C.  60 
rule  will  not  have  a  signif'ita 
e<:onomic  impact  on  a  sub<  t 
number  of  small  entities. 


p  otential  costs 
6(a)(3)  of  that 
from  review 


and        ^ 
is  not 

itory  policies 
Depjjrtment  of 
R  11040: 
a  St  Guard 
ct  of  this  rule 
Regulatory 
lOe  of  the 
•edures  of 


jgrap  1 


prcf 


orf<idered  the 
is  proposal 
2.C.  of 
1647.5.18, 
c  safety  have 
efcorically 
onmental 
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Environmental  Assessmen 

The  Coast  Guard  has  { 
environmental  impact  of  tl 
consistent  with  Section  2  f 
Commandant  in.structioii 
and  actions  to  protect  pub! 
^        been  determined  to  be  cat 
excluded  frcJm  further  envi 
documentation. 

Federalism  Assessment 

This  action  has  been  ana  yzed  in 
accordance  with  the  prin<.i  )les  and 
criteria  contained  in  Execu  i'.e  Order 
12612.  and  it  has  been  dele  mined  that 
this  rule  will  not  have  suffi  ient 
federalism  implications  to  warrant 
preparation  of  a  Federalisnt  Assessment. 

List  of  Subjects  in  33  CFR 

Harbors,  Marine  safety, 
(Water),  Reporting  and  retc 
requirements.  Security  m 
Waterwa\  s. 


egoing, 
3.3,  Code 
ended  as 


Regulation 

In  consideration  o!  the  fo 
subpart  F  of  pan  16"")  of  titlt 
of  Federal  Regulations  is  an 
follows: 

PART  165— [AMENDED] 

1.  The  authority  citation  %)v  Pa.-t  IF..") 
continues  to  read  as  follow; 

Authority:  33  t.'.S.C.  12.11:  .Stl  I  i.S.C.  mi; 
.iJ  CFR  1.05-(gl.  f>  04-1.  6  04  4  ii;i.i  ihO.h: 
4M(:FK  1  4b. 

2.  In  part  165  a  temporary  .section 
16.5.T().>-029  is  added  to  rei^d  as 
fellows: 


§  165.T05-029    Satety  Zone:  T 
Colonial  Beach  Fireworks  Di 
River,  Colonial  Beach,  VA. 

(a)  LncdliQD.  The  folloui 
safety  zone:  All  waters  wjifi 


pact  of  this 
St  Guard 
ib)  that  this 
nt 

anfial 


Fart  165 

.nIi\  ig.'ition 
dkeeping 
eafcuros. 


awn  of 

Potomac 


splay 


yard  arc  from  the  end  of  the  Colonial 
Beach  municipal  pier  located  at: 


Latitude 


"^ 


area  is  a 
n  a  300 


38°15  03"N. 


Longitude 


76°5735"  W. 


(b)  Definitions.  The  designated 
representative  of  the  Captain  of  the  Fort 
is  any  Coast  Guard  commissioned, 
vvarrant  or  petty  officer  who  has  been 
authorized  by  the  Captain  of  the  Port. 
Baltimore.  Maryland  to  act  on  his 
behalf. 

(c)  Genera}  information.  The  Captain 
of  the  Fort  and  the  Duty  Officer  at  the 
Marine  Safety  Office.  Baltimore. 
Maryland  can  be  contacted  at  telephone 
number  (410)  962-5100.  The  Coast 
Guard  Patrol  Commander  and  the  senior 
boarding  officer  on  each  vessel 
enforcing  the  safety  zone  can  be 
contacted  on  VHF-FM  channels  13  and 
16. 

(d)  Regulations. 

(1)  Entry  into  this  safety  zone  is 
prohibited  unless  authorized  by  the 
Captain  of  the  Port  or  his  designated 
representative. 

(2)  The  operator  of  any  vessel  which 
enters  into  or  operates  in  this  safetv 
zone  shall: 

(i)  Stop  the  vessel  immediately  upon 
being  directed  to  do  so  by  any 
commissioned,  warrant  or  pettv  officer 
on  board  a  vessel  displaying  a  Coast 
Guard  Ensign. 

(ii)  Proceed  as  directed  by  anv 
commissioned,  warrant  or  pettv  officer 
on  board  a  vessel  displaying  a  Coast 
Guard  Ensign. 

(3)  ,'^ny  spectator  vessel  may  a.-ichor 
outside  of  the  regulated  area  specified  in 
paragraph  (a)  of  this  section,  but  mav 
not  block  a  navigable  (Channel. 

(e)  Effective  Date.  This  so<:tion  is 
effective  from  8:30  p.m.  to  10  p.m.  June 
11.  1994;  unless  lerminatef!  .sooner  bv 
the  Captain  of  the  Port.  Baltimore. 
Maryland. 

Dated:  May  12.  1994. 
I).B.  Crawford. 

Commander.  U.S.  Cnmt  Cuuid.  Ai  fi;i>; 
Captain  of  the  Port.  Hultimorf.  \fiir\h)nci 
ir-R  Doc.  94-13085  Filed  .S-m-W;  H:4.5  h:r.\ 
BILLING  CODE  4910-14-M 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

38  CFR  Part  17 

RIN  2900-AG91 

VA  Homeless  Providers  Grant  and  Per 
Diem  Program 

AGENCY:  Department  of  Wterar.s  AJI.-.irs. 


ACTION:  Interim  final  rule  with  request 
for  comments. 


SUMMARY:  The  Homeless  Veterans 
Comprehensive  Service  Programs  Act  of 
1992  authorizes  the  Department  of 
Veterans  Affairs  to  assist  public  or 
nonprofit  private  entities  in  establishing 
new  programs  to  furnish  supportive 
services  and  supportive  housing  for 
homeless  veterans  through  grants  The 
Act  authorizes  VA  to  provide  per  diem 
payments,  or  in-kind  assistance  in  lieu 
of  per  diem  payments.,  to  eligible 
entities  that  established  programs  .';fier 
November  10.  1992  that  provide 
supportive  services  or  supportive 
housing  for  homeless  veterans,  or 
service  centers  providing  supportive 
.services.  This  rule  contains  inleria  and 
requirements  relating  to  the  awardnig  of 
grants  and  relating  to  per  ditr;-. 
payments.  .Accordingly,  this  rule  is 
neces.sary  so  that  grants  can  be  aw&rded 
and  per  diem  payments  can  be  n..'jde. 
DATES:  Effective  date  is  |ur;e  1.  19fi4. 
Comments  must  be  received  en  or 
before  August  1.  1994. 
ADDRESSES:  All  commenif  (  oji«  erncig 
this  interim  final  rule  should  he 
addressed  to  the  Secretan  oj  Veterans 
Affairs.  810  Vermont  Avenue  .N!VV.. 
Washington.  DC  20420.  A))  wTUit-n 
connnents  will  be  a\ailab!e  for  piihUi; 
inspection  in  room  170.  Veler^ns 
Service  Unit,  at  the  above  cddrf'ss 
between  the  hours  of  8  a.m.  and  4:30 
p.m..  Monday  through  Fridjjy  iex  t-jt 
holidays)  until  August  10.  10&4. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lynn  Bailey.  Program  Mariagei.  VA 
Homele.ss  Providers  Grant  and  Ft- j  Die;-,^ 
Program:  Mental  Health  and  Bth.-ivif,.';!] 
Sciences  Service  (lllC).  U.S. 
Department  of  \eterans  Alfaiis.  Mt> 
Vermont  Avenue  \'U'..  \Va<hJn^1tL.  DC 
20420:  (202)  .■>3.5-73]l  (this  is  not ;,  Je);- 
free  number). 

SUPPLEMENTARY  (NFORMATiON: 
Background 

This  document  sets  fortn  hi,r.b\ 

interim  rule  to  implement  previsjcr.s  of 
the  "Homeless  Veterans  Ccmprehe.'-sixe 
Service  Programs  Act  of  1W2'  (Act;. 
Statistics  indicate  that  en  tTi\  give:-, 
night,  as  many  as  25U.(jOi)  xeUzonr,  .'j.-e 
living  on  the  streets  or  in  shelters,  .'.nd 
perhaps  tw  ice  this  jiumber  of  veler.'jns 
experience  homelHS:^ness  a1  some  fi.;:A 
during  tiie  (.curse  of  a  year.  Mur,\  c!?,er 
veterans  are  considered  "neai 
homeless"  or  "at  risk"  ber6u«.e  ir>e\  r:.-e 
poor,  suffer  from  various  inlirrrjilM-*.-  c- 
hnve  no  real  home  of  thtir  owu.  or,a  !•  .e 
on  a  temporary  basis  with  fnerivls  «  r  • 
relatives  or  in  cheap  hotels.  oiUr.  j., 
substandard  or  o\er(  rowderi  i  f.jjc.'..c..- 
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The  vast  majority  of  homeless  veterans 
are  single;  about  two  percent  of  all 
homeless  veterans  are  female.  About  40 
percent  of  homeless  veterans  suffer  from 
severeinenta!  illness  and  (with 
considerable  overlap)  about  half  have 
alcoho!  or  other  drug  abuse  problems. 

The  Act  authorizes  the  Department  of 
Veterans  Affairs  (VA)  to  assist  public  or 
noaproftt  private  entities  in  establishing 
new  programs  to  fumish  supportive 
services  or  supportive  housing  for 
homeless  veterans,  or  to  establish 
service  centers  meeting  the 
requirements  described  in  §  17  724[k)  of 
this  part  through  grants  of  up  to  65. 
percent  of  the  cost  of  acquiring, 
renovating,  altering  or  constructing 
facilities,  and  of  the  cost  of  purchasing 
vans,  it  also  authorizes  VA  to  provide 
per  diem  payments,  or  in-kind 
assistance  in  lieu  of  per  diem  payments. 
to  eligible  entities  that  established 
programs  after  November  10.  1992  that 
provide  supportive  services  or 
supportive  housing  for  homeless 
veterans,  or  function  as  service  centers. 
This  mterim  rule  contains  criteria  and 
requirements  relating  to  the  awarding  of 
grants  and  contains  criteria  and 
requirements  relating  to  per  diem 
payments.  Portions  of  these  criteria  and 
requirements  restate  statutory  language. 
However,  insofar  as  they  establish 
regulatory  material  beyond  tbe  statutorv 
language  the  regulatory  material  is 
designed  to  provide  a  mechanism  for 
awarding  grants  and  for  allowing  per 
diem  payments  to  be  made.  The  rule 
also  sets  forth  the  rates  for  services 
furnished  to  a  homeless  veteran.  These 
rates  are  consistent  with  the  amounts  for 
similar  services  allowed  under  "Aid  to 
States  for  Care  of  Veterans  in  State 
Homes"  program  (See  38  U.S.C.  1741) 

In  developing  the  criteria  and 
requirements  for  inclusion  in  this  rule, 
section  3(b)  of  the  Act  requires  VA  to 
consult  with  organizations  with 
experience  in  the  area  of  providing 
services  to  homeless  veterans.  On 
September  16. 1993  over  250  letters 
soliciting  input  into  drafting  rules  for 
the  program  were  mailed  to  known 
organizations  that  provide  services  to 
homeless  veterans,  national  offices  of 
veteran's  service  organizations.  State 
and  local  depmrtments  of  veterans 
affairs,  and  program  coordinators  of  all 
centrally-funded  VA  homeless 
programs.  The  letter  also  sought 
additional  names  for  the  mailing  list.  As 
additional  names  were  provided,  copies 
of  the  September  16,  1993  letter  were 
mailed  to  them. 

On  December  17. 1993  a  meeting  was 
held  in  Washington.  DC  with 
individuals  and  organizations  with 
experience  in  providing  services  to 


homeless  persons,  including  veteran 
service  oi^anizations  and  private 
nonprofit  organizations.  The  purpose  of 
the  meeting  was  to  discuss  the  draft 
rule.  Changes  resulting  from  that 
meeting  included  improving  nine 
definitions;  minor  wording 
modifications  to  12  paragraphs  that 
clarified  the  meaning  of  the  paragraphs; 
deletion  of  paiagraphs  on  technical 
assistance,  funding  minimums,  recovery 
periods,  a  requirement  for  "adequate" 
supportive  services,  and  a  requirement 
for  due  process  when  recipients 
terminate  assistance  to  veterans;  and 
changes  to  paragraphs  on  use  of  grant 
funds  for  permanent  housing  or 
operating  leases,  construction  standards, 
requirements  for  environmental  review, 
deobligation  of  funds,  site  control, 
insurance  on  vans,  fees  and.'or  rents 
charged  to  veterans  in  funded  programs, 
and  matching  fund  requirements. 

Executive  Order  1 2866 

This  rule  has  been  reviewed  as  a 
"significant  regulatory  action"  under 
E.O.  12866  by  the  Office  of  Management  . 
and  Budget  . 

Administrative  Procedure  Act 

Pursuant  to  5  U.S.C.  553.'VA  has 
found  good  cause  to  dispense  with  prior 
notice  and  comment  on  this  interim 
final  rule  and  to  dispense  with  a  30-day 
delay  of  its  effective  date  in  light  of  the 
critical  need  to  provide  housing  and 
other  essentials  to  homeless  veterans. 
Comments  have  been  solicited  for  60 
days  after  publication  of  this  document 
VA  may  modify  the  rule  in  response  to 
comments  if  appropriate. 

Regulatory  Flexibility  Act 

Because  no  notice  of  proposed  ' 
rulemaking  was  required  in  cormection 
with  the  adoption  of  this  interim  final 
rule,  no  regulatory  flexibility  analysis  is 
required  under  the  Regulatory 
Flexibility  Act  (5  U.S  C.  601  et  seq). 

The  Catalog  of  Federal  Domestic 
Assistance  program  number  is  64.024. 

List  of  Subjects  in  38  CFR  Part  17 

Commun.iy  action  programs. 
Community  development.  Homeless 
veterans.  Government  contracts.  Grant 
programs — health.  Grant  programs — 
homeless  veterans.  Grant  programs — 
housing  and  commimity  development. 
Grant  programs — social  programs.  Grant 
programs — transportation,  Health. 
Health  care.  Health  facilities.  Housing. 
Intergovernmental  relations.  Low  and 
moderate  income  housing.  Manpower 
training  programs.  Mental  health 
centers.  Mental  health  programs.  Motor 
carriers.  Motor  vehicles.  Public  housing. 
Rent  subsidies.  Supportive  housing. 


Supportive  services.  Veterans. 
Vocational  education.  Vocational 
rehabilitation.  Work  incentive  programs. 

A{>proved:  I^ay  12, 1994 
[esse  Brown. 
Secretar>'o/l'efenins  Affairs 

For  the  reasons  set  out  in  the 
preamble.  38  CFR  Part  17  is  amended  as 
set  forth  below: 

PARTI  7— MEDICAL 

1 .  The  authority  citation  for  part  17  is 
revised  In  read  as  follows: 

Authority:  38  U  SC  501.  33  LI  SC  77:'l 
note,  unless  olhefwise  noted. 

2.  Part  17  is  amended  by  adding 
§§  17.700  through  17.731  and  an 
undesignated  center  headmg  preceding 
17.700  to  read  as  follows: 

VA  Homeless  Providers  Grant  and  Per  Diem 

Program 

Sec 

1 7.700  Purpose  aiid  s<:ope. 

17.701  Definitions.  , 
1 7  70J  Types  and  uses  of  as.sistance 
17.7(13  Grants  for  acquisition  and 

rph.nbilitation. 

17.704  Grants  for  new  construction. 

17.705  Grants  for  procurement  of  vans 

17.706  Matching  requirements. 

17.707  Limitations  on  use  of  assistance 
1 7.70a     Notice  of  fund  availability. 

17.709  Grant  award  process. 

17.710  Application  requir«ments. 

17  711     Ranking  criteria  for  applications. 

17.712  Selecting  applications. 

17.713  Obtaining  additional  information 
and  awarding  grants. 

17.714  Environmental  review  requirements. 

17.715  Aid  for  supportive  ssrv'ices  and' 
supportive  housing 

17.716  Eligibility  to  receive  payments 

17.717  Requesting  recognition. 

17.718  Approval  of  annexes  and  new 
facilities. 

17.719  Amount  of  aid  paj'ablc. 

1 7.720  Approval  of  eligibility. 

17.721  Inspections. 

17.722  Prerequisite  for  payment  of  aid. 

17.723  Audit  of  recipients  of  aid. 

17.724  General  operation. 

17.725  Outreach  activities. 

17.726  Resujent  rent. 

17.727  Grant  agreement. 

17.728  Program  changes. 

17.729  Obligation  and  d<wt»Ii^atio.i  of 
funds. 

17.730  Displacement,  re'ocation,  and 
acquisition. 

17.731  Site  control. 

VA  Homeless  Providers  Grant  and  Per 
Diem  Program 

§17.700    Purpose  and  scope. 

(a)  General.  The  VA  Homeless 
Providers  Grant  and  Per  Diem  Program 
is  authorized  by  sections  3  and  4  of  Pub. 
L.  102-590.  the  Homeless  Veterans 
Comprehensive  Service  Programs  Act  of 
1992.  The  VA  Homeless  Providers  Grant 
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and  Per-Diem  Program  is 
-assist  eligible  entities  in 
new  programs  to  furnish 
rehabilitative  services,  v 
«:oi!nselin>4  and  training, 
transitional  housing  assi 
homeless  veterans.  Secti 
provides  for  grants  to  elij 
up  to  65  percent  of  the 
to  construe  t.  expand 
existing  buildings;  to  acq 
for  use  as  service  centers, 
housing  or  other  facilities 
homeless  veterjins.  or  to  ^ 
provide  transportation  for 
outreach  to  homeless  vet 
may  not  be  used  to  suppo  t 
(i)sts.  In  addition.  §4  of  P 
authorizes  VA  to  provide 
of  a  grant  under  ^  3  (or  en 
such  a  grant  as  described 
of  this  part)  per  diem  , 
homeless  veteraji.s  whom 
referred  to  that  entily;  or 
has  authorized  the  provisi 
In  lieu  of  per  diem  paymei 
provide  in-kiiid  assistance 
services  of  VA  employees 
other  VA  resources.  This  , 
not  provide  for  funding  to 
expand,  remodel  oracquir 
located  on  VA-owned 
does  it  provide  for  fundinj; 
remodel  or  acquire ^nutili 
underutilized  VA  strucfu., 
available  to  homeless  prov 
Title  V  of  the  Stewart  B.  M 
Homeless  Assistance  Act. 

(b)  Components.  |1)  Grar 
used  for  the  three  compo 
in  !^  17.702: 

(2)  Grant  recipients  or  el 
may  apply  for  per  diem  ^_ 
receive  in-kind  assistance  t 
as  described  in  §  17.71,5. 

(3)  Applicants  may  appi} 
for  more  than  one  com, 
in  §  17.702  and/or  per  diea 
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§17.701     Definitions. 
As  used  in  this  part: 
Capital  lease  means  a  le 

satisfies  one  of  the  follow 

(1)  T!ie  lease  transfers  _ 
the  les.see  at  the  expiration 
term. 

(2)  The  lessor  bears  no  ri 

(3)  The  term  of  the  lease 
percent  of  the  economic  life 

(4)  The  lease  contains  a  b 
purchase  option. 

(.5)  The  present  value  of 
payments  is  equal  to  or  grea 
percent  of  the  fair  market  v 
asset. 

Eligible  entity  means  a  pi 
nonprofit  private  entity  vvii 
capacity  to  effectively  adm 
under  this  se<;tion;  which 
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demon.strafed  that  adequate  financial 
support  will  be  availablt-  to  c^rrv  out  the 
projw;t  for  whi(.h  the  grant  is  sought 
consistent  with  the  plans,  spe<  ifi(:atiop.s 
and  schedule  submitted  by  the 
applicant;  and  which  has  agreed  to,  and 
has  demonstrated  the  capacity  to,  meet 
the  applicable  criteria  and  rfquirements 
of  Ihe  grant  pro-^ram. 

Expansion  of  an  existing  baildinii 
means  an  addition  to  an  existing 
structure  that  does  not  increase  the  f]«jor 
area  bymore  than  100  percent. 

Fedccally  recognized Imimn  tnhnl 
government  includes  the  governing 
body  or  a  governmental  agency  of  any 
Indian  tribe,  band,  nation,  or  other 
organized  group  or  community 
,    (including  any  Native  village  as  defined 
in  section  3  of  the  Alaska  Native  Claims 
Settlement  Act,  85  Stat  688)  certified  by 
the  Secretary  of  the  Interior  as  eligible 
(or  the  special  programs  and  services 
provided  by  him  thr(?ugh  the  Bureau  of 
Ijidian  Affairs. 

J  Homeless  or  homeless  indhinnnl  ( 1 ) 
includes: 

(i)  An  individual  who  lacks  n  fixed, 
regular  and  adequate  nighttime 
residence;  and 

(ii)  An  individual  who  has  a  primary 
nighttime  residence  that  is— 

(A)  A  supervised  publicly  or  privately 
operated  shelter  designed  to  provide 
temporary  living  accommodations 
(including -welfare  hotels,  congregate 
shelters,  and  transitional  housing  for  the 
mentally  ill); 

(B)  An  institution  that  provides  a 
temporary  residence  for  persons 
intended  to  be  institutionalized;  or 

(C)  A  public  or  private  place  not 
designed  for,  or  ordinarily  used  as.  a 
regular  sleeping  accommodation  for 
human  beings. 

(2)  The  term  "homeless"  or  "homeless 
individual"  does  not  include  any 
individual  imprisoned  or  otherwi.se 
detained  pursuant  to  an  Act  of  the 
Congress  or  a  State  law.  An  individual 
on  probation,  parole  or  under  electronic 
custody  is  not  considered  "imprisoned 
or  otherwise  detained", 

\'eiv  construction  means  ihe  building 
of  a  structure  where  none  existed  or  an 
addition  to  an  existing  structure  that 
increases  the  floor  area  bv  more  than 
100  percent. 

\'ew  program/new  component  of  nn 
existing  program  means  a  proposed 
program  of  supportive  services,  or  a 
proposed  addition  of  supportive 
services  to  an  existing  program,  which 
services  are  not  currently  being 
provided  by  the  entity  proposing  it,  and 
for  which  there  is  a  demonstrated  need 
in  the  community  served  by  that  entity. 

yonprofit  organization  means  a 
private  organization,  no  port  of  the  net 


earnings  of  which  r.rty  i.T.  .;;{•  v   i.t 
benefit  of  any  niembef.  foDj.df- 
confributor,  or  indiv.ducJ  TJ-,-- 
organization  must: 
II)  Have  a  voluntary  Ntc.-'J 

(2)  Have  a  functionin.e  S'  ■  6  .r.-.r.;.: 
system  that  is  cpcrated  it,  bfcuditice 
with  generally  accepted  aciCiir*;>::s 
principlps.  or  designate  zts  ^rA^ix  that 
will  maintain  a  functiening  ti»-t.c_'r;:inq 
system  for  the  organiza:;L;Jj  :t, 
accordance  with  generaJ.'y  ;.:•  i  e  r •  .-tt 
accounting  principles:  &nd 

(3)  Practice  nondiscrirair.alicn  -.r.  ibi; 
provision  of  supportive  hoii<.r;ir  &:id 
supportive  services  assislar.se 

Operating  costs  me^ns  evpe-.st  s 
incurred  in  operating  supp??7tjve 
housing,  supportive  services  c  ^--rvice 
centers  with  respect  to: 

(1)  Administration  (inch;di.-iie  staff 
salaries:  costs  associated  w,;h 
accounting  for  the  use  oigjzni  Junes, 
preparing  reports  for  sub;nt);s<.ion  to  VA 
and  obtaining  program  audits:  and 
similar  costs  related  to  adrnjiDMermg 
the  grant  after  the  award),  n.?int-r.ance. 
repair  and  security  for  the  sjjppcrtive 
housing: 

(2)  Van  or  building  rent  (extept  uiiniT 
capital  leases),  utilities.  (nsL-rsr.f  e.  hwA. 
furnishings,  and  equipmenl: 

(3)  Conducting  on-going  sssessme nis 
of  supportive  .services  proviiriec'  for  find 
needed  by  participants  and  the 
availability  of  such  services: 

(4)  Rejocation  assistance  unc-tr 
?j  17.730  of  this  part,  intlurimg 
payments  and  services:  and 

(5)  Other  costs  associated  \v)th 
operating  the  supportive  housing 

Outpatient  health  serviices  ir:eans 
outpatient  health  care,  ovj?po!:f  ni 
mental  health  services,  outpoijer.f 
alcohol  and/or  substance  abose  'ervices. 
and  case  management.'. 

Participant  means  a  person  who 
receives  services  provided  sJ  s.i'.ts 
funded  with  assistance  f  jc.nli-d  ii:]-,d.T 
this  part. 

Project  means  a  structure  cr  strut  turcs 
(or  portion  of  such  structure  m 
structures)  acquired,  rehab3jilj.:fd.  or 
constructed  with  assistarjte  provided 
under  this  part.  A  project  nuy  be  w-ed 
to  provide  supportive  housing  or 
supportive  services  in  singJe  rcom 
occupancy  dwelling  units  which  rr,av  or 
may  not  contain  bathrooms  ci  kitchen 
facilities  and  are  appropriote  fcr  use  as 
supportive  housing. 

Recipiimt  means  enygovtrr.'rer.taJ  or 
nonprofit  entity  that  receives  es<.i!t«an».e 
under  this  part. 

Pehahilitation  means  the 
improvement  or  repair  of  an  exiting 
structure.  Rehabilitation  does  not 
include  minor  or  routine  rep.ur".. 
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Secretary  means  the  Secretary  of 
Veterans  Affairs. 

Seriously  mentally  ill  means  ha  ving  a 
severe  and  persistent  mental  or 
en;otional  impairment  that  seriously 
limits  a  person's  ability  to  live 
independently.  This  may  include  on 
inipcinr.ent  i^lated  to  substance 
(alcohol  and/or  drug)  abuse. 

Sen'ice  center  means  a  project  which 
provides  the  supportive  services 
specified  at  §  17.724(k)  to  homeless 
veterans  for  a  minimum  of  40  hours  per 
week  over  a  minimum  of  five  days  per 
week  as  well  as  on  an  as-needed! 
unscheduled  basis. 

Single  room  occupancy  (SfiOl  housing 
means  a  unit  for  occupancy  by  one 
person,  which  need  not  but  may  contain 
food  preparation  or  sanitary  facilities,  or 
both. 

Sponsor  means  a  public  or  nonprofit 
organization  which  owns  or  leases 
dwelling  units  in  buildings  acquired 
and/or  renovated  with  funds  from  this 
<4rant  program,  and  which  makes  such 
units  available  to  eligible  homeless 
veterans. 

State  means  any  of  the  several  States 
of  the  United  States,  the  District  of 
Columbia,  the  Commonwealth  of  Puerto 
Rico,  any  territory  or  possession  of  the 
L'nited  States,  or  any  agency  or 
its!  ru  mentality  of  a  State  exclusive  of 
local  governments.  The  term  does  not 
ifulude  any  public  and  Indian  housing 
ngency  under  United  States  Housing  Act 
of  1937. 

Supportive  bousing  means  housing  in 
lonjunclion  with  which  supportive 
■iervices  are  provided  for  homeless 
'.eterans  where: 

(1)  The  housing  is  safe  and  .sanitary 
.Hid  meets  any  applicable  State  and 
lo(3l  housing  codes  and  licensing 
requirements  in  the  jurisdiction  in 
which  the  housing  is  located,  and  the 
reouirements  of  this  part:  and 

(2)  The  housing  is: 

(i)  Tran.sitional  housing,  or 
(ii)  Is.  or  is  a  part  of.  a  particularly 
iiinovative  projet-t  for.  or  alternative 
aiethod  of.  meeting  the  immediate  and 
long-term  needs  of  homeless  veterans. 

Supportive senices  (1)  Means 
■iervices.  which  may  be  designed  by  the 
a-t:ipient  or  program  participants,  that 

(i)  address  the  .special  needs  of 
homeless  veterans  to  be  served  by  the 
project,  and 

(ii)  provide  appropriate  services  or 
o.ssist  such  persons  in  obtaining 
appropriate  services. 
UJ  Supportive  services  include 
(i)  Outreach  activities; 
(ii)  Providing  food,  nutritional 
t  ounseling.  counseling,  health  care, 
mental  health  treatment,  alcohol  and 
other  substance  abuse  services,  case 
in,j;uigement  serv  ices; 


(iii)  Establishing  and  operating  child 
care  services  for  dependents  of 
homeless  veterans: 

(iv)  Providing  supervision  and 
security  arrangements  necessary  for  the 
protet:tion  of  residents  of  supportive 
housing  and  for  homeless  veterans  usin« 
the  housing  or  services; 

(v)  Providing  assistance  in  obtaining 
permanent  housing; 

(vi)  Providing  education,  employment 
counseling,  job  training,  establishing 
and  operating  an  employment  assi.staiu  e 
program; 

(vii)  Providing  assistance  in  obtaining 
other  Federal,  State  and  local  assistance 
available  for  such  residents  including 
mental  health  benefits,  em.plovment 
counseling,  veterans'  benefits,  medical 
assistance,  and  income  support 
a.ssistance  such  as  Supplemental 
Se<:i:rity  Income  benefits.  Aid  to 
Families  with  Dependent  Chiidrtn. 
^  General  A.ssistance,  Food  Stamps,  etc.; 
^  and 

(viij)  Providing  housing  assistanc:e, 
legal  assistance,  advocacy, 
transportation,  and  other  services 
'.'ssential  for  achieving  and  maintaining 
independent  living. 

(ixl  Inpatient  acute  hospital  care  dot.s 
not  qualify  as  a  supportive  service. 

Tmhsitional  housing  means  housing 
that  will  facilitate  the  movement  of 
homeless  veterans  and  their  dependents 
to  permanent  housing  within  24 
months,  or  within  a  longer  period  as 
described  in  §  17.724(i)  of  this  part 
Unit  of  general  local  government 
means  a  county,  municipality,  city. 
tow.M.  township,  local  public  authoritv 
(in<:kiding  any  public  and  Indian 
housing  agency  under  the  United  States 
Housing  Act  of  1937),  school  district, 
special  district,  intrastate  district, 
council  of  governments  (whether  or  not 
incorporated  as  a  nonprofit  corporation 
under  state  law),  any  other  regional  or 
interstate  government  entity,  t»r  any 
agency  or  instrumentality  of  a  local 
government. 

Veteran  means  a  person  uho  .s(!rve<l 
iti  the  acti  v-  miiitarj-.  naval,  or  air 
service,  aiv.l  who  was  discharged  or 
released  therefrom  under  condition> 
other  than  di-shonorable. 

Veteran  with  disabilities  nieans  a 
veteran  with  a  physical,  mental,  or 
emotional  impairment  which  is 
expected  to  be  of  long-continued  and 
indefinite  duration;  .substantially 
impedes  his  or  her  ability  to  live 
independently;  and  is  of  such  a  natun- 
that  such  ability  could  be  improved  by 
more  suitable  housing  conditions.  This 
may  include  a  disability  related  to 
substance  (alcohol  and/or  drug)  abuse. 
A  veteran  may  be  considered  to  have  a 
disability  regardless  of  whether  V.\  (-..is 


or  has  not  awarded  compensation  or  a 
pension  for  the  disability. 

5 17.702    Types  and  uses  of  assistance. 

(a)  Grant  assistance.  Grant  assistaa<:e  ' 
is  available  to: 

(1)  Construct  structures  to  establish 
nevy  supportive  housing  facilities,  new 

.  fgciliti^s  to  provide  supportive  serv  ires, 
or  to  establish  senice  centers; 

(2)  Acquire,  expand  and  remodeUalter 
-structures  to  establish  new  supportive 
housing  facilities,  new  facilities  to        « 
provide  supportive  services,  or  to 
establish  service  centers;  and 

(3)  Procure  vans  to  provide 
transportation  for  the  purpose  of 
providing  supportive  services  to 
homeless  veterans. 

(4)  ,Applit;ants  may  apply  for  moo; 
than  one  type  of  ass-stante. 

(b)  Limitation  on  non-veteran 
participants.  Up  to  25  percerU  of 
services  available  in  projects  funded 
through  this  grant  program  may  be 
provided  to  participants  who  are  rio» 
receiving  those  services  as  veterans. 

(c:)  Structures  used  for  multiple 
purposes.  Structures  funded  through 
this  grant  program  that  are  used  to 
prov  ide  supportive  housing,  supportive 
serv  ices,  or  used  as  sen  ic:e  centers  may 
also  be  used  for  other  purposes.  exc:ept 
that  assistance  under  this  part  will  l»». 
available  only  in  proportion  to  the  ust> 
of  the  structure  for  supportive  housing, 
supportive  services,  or  as  a  service 
«:euter. 

(d)  Maximum  amount  of  grant.  1  he 
amount  of  a  grant  under  this  part  may 
not  e\<.eed  63  percent  of  the  cost  of 
acquisition,  refKtbtlitation.  acquisition 
and  rehabilitation,  construction  or 
pro<  iireriienf 

§  1 7.703    Grants  tor  acquisition  and 
retiabllitation. 

(a)  U.-<e.  VA  will  f;rant  funds  to 
r»c:ipierits  to; 

( 1 )  Pay  a  portion  of  the  co.st  of  the 
acquisition  of  real  property  selec:led  by 
the  retipients  for  use  in  the  provision  oJ 
supportive  housing  or  suppo.-^ive 
services,  or  to  esiabli.sh  serv  ic  e  ci:i:»'rs. 
includiutjthe  repayment  of  anv 
outsla{!ding  debt  on  a  loan  made  to 
purc:hase  property  that  has  not  U-en 
used  previously  for  supportive  housing, 
supportive  .services,  or  serv  ice  c  enters; 
anil 

(2)  Pay  a  portion  of  the  c:c»st  of 
rehabilitation  of  stnic;tiires.  inc:!udiiig 
c:ost-effective  energy  measures,  selected 
by  the  recipients  to  provide  supportive- 
housing  or  supportive  services  or  to 
establish  sen'ic:eV:enters. 

(b)  If  grant  &nds  are  proposed  to  U- 
u.sed  for  acquisition  or  rehabilitation. 
'benpplic.iiit  must  dem'onstrate  that  tlw 


2826tt 


Federal  Rt^sier  I  Vol.  59.  No.  104  /  Wednesday.  June  1.  1994  /  Rule.-;  ami  Reg»ilations 


I  osfs  associated  with  acqtkisition  or 
rehabiiitation  are  less  thai  i  the  rasJs 
associated  with  new  cons  ru<,1ion 


CO  istruction. 


iig 


th; 


sup  j)ort 
cer  ters 


I  se«l 


§  1 7.704    Grants  for  new 

(a)  L'.se.  VA  will  grant 
rw:ipien?s  to  pay  a  portior 
new  constniction,  includ 
effective*  energy  measures 
of  land  asso(.iated  with  tb 
con.stnH:tion,  for  use  in 
supportive  housing  or 
.services,  or  for  service 
funds  are  proposed  to  be 
<:on.stru(.tion,  the  appHca 
demonstrate  that  the  costs 
with  new  construction  are 
costs  assof:iated  with  rehap 
an  existing  building,  or  th 
lack  of  available  appropric  te 
could  be  rehabilitated  at  a 
now  construj.lion.  The  a_ 
also  demonstrate  that  new 
is  less  <;ostly  than  acquisif 
existing  building.  For 
cost  comparison,  (;osts 
rehabilitation  or  n«w 
include  the  cost  of  real 
acquisition. 

(b)  Drmol'tion  plan.  Th€ 
demolition  of  a  buiWint;  c; 
included  in  the  cost  o' 
ur>ltyB  the  proposed 
'he^mpfocation  as  the  b 
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inextricably  linked  to  the  ( 
construction  project.  If  the 
believes  that  this  ccst  mav 
in  the  cost  of  the  construction 
a  demolition  plan  should  hfc 
which  includes  the  extent 
exi.sting  site  features  to  be 
stored,  or  rekx:ated. 
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§  17.705    Grants  for  procurerle 

(a)  Use.  VA  will  grant 
recipients  to  pay  a  portion 
proturing  vans  to  provide  r 
for  and  support  outreach  to 
veterans. 

(b)  /ns-'irance.  Recipients 
procur-j  vans  who  are  nonp 
mu.st  insure  vans  to  the  san 
they  would  insure  a  van  b 
their  own  funds. 

(c)  Amnimt.  The  estimat 
of  purchasing  the  van  may 
purchase  pri«;e,  sales  taxes 
licensing  fees. 

§  17.706    Matching  requirements 

(a)  GaniTol.  The  recipient 
source's  other  than  grant 
under  this  part,  match  the 
provided  by  VA  to  cover  tht 
of  the  total  cost  of  the  acqu 
rehabilitation,  construction 
proc  urement  not  funded  by 
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This  matching  share  shall  constitute  at 
least  35  percent  of  the  total  cost. 

(b)  Maintenance  of  effort.  State  or 
lo<;al  govermoenl  funds  used  in  the 
matching  contribution  are  subject  to  the 
maintenance  of  effort  requirements 
described  at  §  17.707(a)  of  this  part. 

§  17.707    Limitations  on  use  of  assistance. 

(a)  Maintenance  of  effort.  No 
assLstance  provided  under  this  part  may 
be  used  to  replace  Federal.  State  or  local 
funds  previously  used,  or  designated  for 
use,  to  assist  homeless  veterans. 

(b)  Primarily  religious  organizations. 
VA  will  provide  assistance  to  a  recipient 
that  is  a  pcimaiily  religious  organization 
if  the  organization  agrees  to  provide 
housing  and  supportive  services  in  a 
manner  that  is  free  from  religious 
influences  and  the  organization 
complies  with  the  following  principles: 

(ij  It  will  not  discriminate  against  any 
employee  or  applicant  for  employment 
on  the  basis  of  religion  and  will  not 
limit  employment  or  give  preference  in 
employment  to  persons  on  the  basis  of 
religion; 

(2)  It  will  not  discriminate  again.st  any 
person  applying  for  housing  or 
supportive  services  on  the  basis  of 
religion  and  will  rxot  limit  such  housing 
or  services  or  give  preference  to  persons 
on  the  bosi&  of  religion; 

(3)  It  will  provide  no  religious 
instruction  or  counseling,  conduct  no 
religious  worship  or  services,  engage  in 
no  religious  proselytizing,  and  exert  no 
other  religious  influence  in  the 
provision  of  housing  and  supportive 
servii^es. 

§  17.708    Notice  of  fund  avaitabilrty  (NOFA). 

When  funds  are  made  available  for 
assistance,  VA  will  publish  a  notice  of 
fund  availabihty  in  the  Federal 
Register.  The  notice  will; 

(a)  Give  the  location  for  obtaining 
application  packages,  which  will 
provide  specific  application 
ret^uirements  and  guidance: 

(»)  Specify  the  date,  time,  and  place 
for  submitting  completed  applications; 
and 

(i;)  State  the  amount  and  status  of 
funding  available  under  the  notice. 

§  1 7.709    Grant  award  process. 

Ganercit.  The  grant  av.ard  process  for 
assistance  under  this  part  consists  of  the 
followingr 

(1)  Reviewing  appli<;ations  for 
eligibility  for  a ssi. stance; 

t2)  Rating  applications  (see  §  17.71 1  of 
this  port); 

(3)  Selecting  applications 

(  onditionaily  (see  §  17.712  of  this  part); 

(4)  Obtaining  additional  information 
and  awarding  grants  (see  §  17.71.3  of  this 
part). 


§  17.710    Application  requirements. 

(a)  General.  Applications  for  gmi.fs 
nuist  be  submitted  in  the  form 
pres(a-ibed  by  VA  in  the  application 
packag*-,  must  meet  the  requirements  of 
this  part,  and  must  be  submitted  within 
the  time  period  established  by  VA  in  the 
notice  of  fund  availability  under 
§  17.70H  of  this  part.  The  application 
packet  includes  exhibits  to  be  prepared 
and  submitted  as  part  of  the  application 
pro«:ess,  inchiding: 

(1)  Justification  for  the  project  by 
addressing  items  listed  in  §  17.711(c )  of 
Ibis  part; 

(2)  Site  description,  design,  and  cost 
estimates; 

(3)  Do»:umentation  on  eligibility  to 
re»*»ve  a.<»sistarK:e  under  this  part; 

(4)  Documentation  on  matcning  fu-nds 
committed  to  the  project; 

(5)  Documentation  on  operating 
budget  and  cost  sharing; 

(6)  Documentation  on  supportive 
services  committed  to  the  proje«;l; 

17)  Documentation  on  site  control  ai>d 
appropriate  zoning; 

(8)  Applicants  who  are  States  mi;M 
submit  any  comments  or 
recommendations  by  appropriate  State 
(and  areawide)  clearinghouses  pursiKsnt 
toEO.  12372; 

(n]  Reasonable  assurances  with 
respect  to  receipt  of  assistance  undt?r 
this  part  that: 

U)  The  project  will  be  used 
principally  to  furnish  to  veterans  the 
level  of  care  for  which  such  application 
is  made;  that  not  more  than  25  percent 
of  participants  at  any  one  time  will  be 
non-vet«Fans:  and  that  such  ser\ices 
will  meet  standards  prescribed  by  VA: 
(ii)  Title  to  such  site  or  van  will  vest 
solely  in  the  applicant; 

(iii)  Each  re«;ipient  will  keep  those 
records  and  submit  those  reports  as  VA 
may  reasonably  require,  witjiin  the 
timeframes  required;  and  give  VA,  upon 
demand,  access  to  the  records  upon 
which  such  information  is  based;  ami 
(iv)  Adequate  financial  support  w>i!l 
be  available  for  the  purchase  of  the  vsn 
or  completion  of  the  project,  and  for  its 
niain;enon»;e.  repair  and  operation, 
(b)  Pre-award  expenditures.  Costs 
inoirred  for  a  projeci  after  the  date  :ho 
Department  of  Veterans  Affairs  notifies 
an  appij«:anf  that  the  project  is  feasible 
for  VA  participation  are  allowable  costs 
if  the  application  is  approved  and  the 
grant  is  awarded.  These  pre-award 
expenditures  inchide  architectural  and 
engineering  fees.  Such  notification 
occurs  when  VA  i-equests  information 
for  the  .second  submission  portion  of  the 
application. 

§  1 7.7t  t    Rating  crOeria  for  applications. 

(a)  GenffraK  Applications  will  be 
a.ssigned  a  rating  score  and  pla«;ed  in 
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ranked  order,  based  upon  the  critena 
Jisted  in  paragraphs  (bU|irough  id)  of 
j!»!s  sectioii.  r^..,^ 

(h)  Tbreafwid  rnif  a:  Applicants  will 
uadergc  a  threshold  review  prior  to 
r..tinp  and  ranking,  to  ensure  they  m^e t 
the  foilowing: 

(1 )  Form,  time  and  adtijucicy. 
Applications  must  he  fdod  in  the  for.ii 
presrdhed  by  VA  in  the  application 
process  and  within  the  time  e«!ihlished 
in  the  NOFA. 

{::)  Applicant  eligibHity.  The  ticplicant 
imd  project  sponsor,  if  relevant,  must  he 
eligible  to  apply  for  the  specific: 
program. 

(:ij  Eligible  population  to  be  screed. 
Hie  population  proposed  to  be  served 
must  be  homeless  veterans  and  meet 
ottu!r  eligibility  requirements  of  the 
specific  program. 

(4)  Eligible  activities.  The  activities  for 
which  assistance  is  requested  must.be 
eligible  for  funding  under  this  part. 

(5)  Outstanding  audit  findings.  No 
organization  that  receives  a.«:sistance 
may  have  an  outstanding  obligation  to 
VA  that  is  in  arrears  or  for  which  a 
payment  schedule  has  not  been  agreed 
to.  or  whose  response  to  an  audit  is 
overdue  or  unsatisfactory'. 

(c)  Rating  and  ranking  of  first 
submission.  Applicants'that  pass  the 
threshold  review  will  then  be  rated 
using  the  eight  se!ec:tion  criteria  listed 
below.  Applicants  must  receive  at  least 
600  points  (out  of  a  possible  1.200)  and 
nuist  receive  points  under  criteria  1.  2. 
3, 4,  and  8.  Applicants  that  are  applying 
as  an  innovative  supportive  housing 
project  must  achieve  points  under  the 
"innovative  quality  of  the  proposal" 
criterion. 

(1)  Quality  of  the  project— 300  points 

(2)  Targeting  to  persons  on  stnsets  ond 
in  shelters — 150  points 

(.1)  Ability  of  the  appliciint  to  develop 

and  operate  a  project— 200  points 
(4)  Need  for  the  type  of  project  proposed 

in  the  area  to  be  served— 150  points 
f."<)  Innovative  quality  of  the  proposal— 

50  points 
(P)  Leveraging— 50  points 
{7)  Cost  effectiveness — 100  points 
(K)  Coordination  with  other  programs — 

200  points 

(d)  Selection  criteria— (I)  Quality  of 
the  project.  VA  will  award  up  to  300 
points  based  on  the  extent  to  which  the 
application  presents  a  clear,  well- 
conceived  and  thorough  plan  for 
assisting  homeless  veterans  achieve 
atsidential  stability,  increased  skills 
and/or  income,  and  more  influence  over 
decisions  that  affect  their  lives.  Higher 
ratings  will  be  assigned  to  those 
'ipplications  that  clearly  describe. 

0)  How  program  participants  will 
(ichieve  residential  stability,  including 


how  available  supportive  servicers  will 
help  participants  reach  this  goal; 

(ii)  How  program  participants  v.-ill 
i/'crease  their  skill  level  and/or  income, 
including  how  available  supportive 
services  wii!  help  participants  reach  thi; 
goal- 

(iii)  How  program  participants  will  bt 
involved  in  making  project  decisions 
that  affecl  their  lives,  including  how 
they  will  be  involved  in  sektcting 
supportive  ser\ices.  establishing 
individual  goals  and  developing  plans 
to  achieve  these  goals  so  that  they 
f.chieve  greater  self  determination; 

(iv)  How  permanent  affordable 
housing  will  be  identified  and  made 
available  to  participants  upon  leaving 
the  transitional  housing,  and  how 
participants  will  be  provided  necessar>- 
foll6w-up  services  to  help  them  achieve 
stability  in  the  permanent  housing; 

(v)  How  the  service  needs  of 
participants  will  be  assessed  on  an 
ongoing  basis: 

(vi)  How  the  proposed  housing,  if  any, 
will  be  managed  and  operated; 

(vii)  How  participants  will  be  assisted 
in  assimilating  into  the  community 
through  access  to  neighborhood 
facilities,  activities  and  services; 

(viii)  How  and  when  the  progress  of 
participants  toward  meeting  their 
individual  goals  will  be  monitored  find 
evaluated; 

(ix)  How  and  W'hen  the  effectiveness 
of  the  overall  project  in  achieving  its 
goals  will  be  evaluated  and  how 
program  modifications  will  be  made 
based  on  those  evaluations;  and 

(x)  How  the  proposed  project  will  lie 
implemented  in  a  timely  fashion. 

(2)  Targeting  to  persons  on  streets  and 
in  shelters.  VA  will  award  up  to  150 
points  ba.sed  on; 

(i)  The  extent  to  which  the  project 
will  ser\'e  homeless  veterans  living  in 
places  not  ordinarily  meant  for  humau 
habitation  {e.g.,  streets,  parks, 
abandoned  buildings,  automobiles, 
under  bridges,  in  transportation      > 
facilities)  and  those  who  reside  in 
emergency  shelters;  and 

(ii)  The  likelihood  that  proposed 
plans  for  outreach  and  seledion  of 
participants  will  result  in  these 
popuI.sHons  being  ser\'ed. 

(3)  Ability  of  applicant  to  develop  and 
operate  a  project.  VA  will  award  up  to 
200  points  based  on  the  extent  to  which 
those  who  will  be  involved  in  carrying 
out  the  project  have  experience  in 
activities  similar  to  those  proposed  in 
the  application.  Rating  will  be  assigned 
based  on  the  extent  to  which  the 
applii;ation  demonstrates  experience  in 
the  following  areas; 

(i)  Engaging  the  participation  of 
boneiess  veterans  living  in  pl.ices  noi 


ordinarily  meant  for  human  habitation 
snd  in  emergency  shelters; 

(ii)  Assessing  the  housing  and 
relevant  supportive  service  needs  of 
hcnieless  veterans; 
^        (iii)  Accessing  housing  and  relevant 
suppo.'tive  ser\ice  resources; 

(iv)  If  applicable,  contracting  for  and/ 
or  overseeing  the  rehabilitation  or 
(:(»n.«tniction  of  housing; 

(v)  If  applicable,  administering  a 
rental  assistance  program; 

(vi)  Providing  supportive  services  for . 
homeless  veterans; 

(vii)  Monitoring  and  evaluating  the 
progress  of  persons  toward  meeting 
their  individual  goals:  and 

(viii)  Evaluating  the  overall 
effectivenfe.ss  of  a  program  and  using 
evaluation  results  to  make  program" 
improvements. 

•  (4)  Need.  VA  will  award  up  to  150 
points  based  on  the  applicant's 
demonstrated  understanding  of  the 
needs  of  the  specific  homeless  veteran 
population  proposed  to  be  ser\ed. 
Ratings  will  be  made  based  on  the 
extent  to  which  applicants  demonstrate: 

(i)  Substantial  unmet  needs, 
particularly  among  the  target  population 
who  are  living  in  places  not  ordinarily 
meant  for  human  habitation  (e.g., 
streets)  and  in  emergency  shelters, 
based  on  reliable  data  from  sur\'eys  of 
homeless  populations,  a  Comprehensive 
Housing  Affordability  Strategy  (CHAS). ' 
or  other  reports  or  data  gathering 
mei;hanisms  that  directly  support 
claims  made; 

(ii)  An  understanding  of  the  homeless 
population  to  be  served  and  its  unmet 
housing  and  supportive  service  needs. 

(5)  Innovative  quality  of  the  proposal. 
Applicants  who  have  indicated  in  their 
application  that  they  are  applying  under 
the  innovative  supportive  housing 
component  must  receive  point;:  ,uder 
this  criterion  to  be  eligible  for  award. 
VA  will  award  up  to  50  points  based  o/i 
the  innovative  quality  of  the  proposal, 
when  compared  to  other  applications 
and  projeds.  in  terms  of; 

(i)  Helping  homeless  veterans  or 
homeless  veterans  with  disabilities  to  be 
served  to  reach  residential  stability, 
increase  their  skill  level  and/or  income 
and  increase  the  influence  they  have 
over  decisions  that  affect  their  lives;  and 

(ii)  A  clear  link  between  the 
mnovation(s)  and  its  proposed  effect(s); 
ond 

(iii)  Its  ability  to  be  used  as  a  nio<UI 
icir  other  projects. 

(6)  Leveraging.  VA  will  award  up  to 
50  points  basiKi  on  the  extent  to  whii  h 
rtf.sources  from  other  public  and  private 
sources,  including  cash  and  the  value  of 
Utird  party  contributions,  have  b^-c-n 
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« oinmitt»;d  to  support  th 
time  of  application. 

{Note:  Any  applicant  w  _ 
h«i;iv»;  p<j)ats  uiider  this  en 
subniit  dijcumpniation  of  1 
whi<;h  meets  the  rnquinnn  . 
application.  This  isoptictul 
.  tai.'Dtjt,  or  i.hoose  not  to,  pn 
tinr'.irr.r-ntntirm  of  r»si)urcfts 
ajiplic-itioii  will  forego  any  ; 
l«'V';ras!ng.) 

(7)  Coat  effi'ctiivnt'ss. 
I'P  to  JOO  points  for  cost 
Frojt  ( ?s  will  b«  rated  has 
and  m;!5iber  of  now  sii 
Ih  vis  made  aviiila'jFe  or  th 
and  types  of  supportive  s 
iivailable,  when  cumparei 
tnuisitiondl  housing  and 
s'  ni*  9S  projects,  and  wh 
ti\f,h  t  ost  aroas.  Cost  effcr. 
inclu^ti  using  excess  ^ 
proi)ert>t;s  (local,  Stale 
a;;  qfnon-strating  site  con 
nfajTptTf.ation. 

(8)  Coordination  with 
VA  will  .T.vard  up  to  2()0  , 
on  the  e.xlonf  to  which  ap 
demonstrate  that  they  h 
with  Federal,  State.  local, 
other  entities  serving  horn 
in  the  planning  and  opera 
proje<  t.  Such  entities  ma\ 
shelter,  transitional  housi 
care,  or  social  sendee  pro\  i 
fjroviders  funded  through 
initiatives;  local  planning 
provider  associations;  or 
rrdevant  to  the  local  com 
Applicants  are  required  to 
that  they  hove  coordinate* 
n)»"di(al  <;ar«  fa«:iiity  of  ju 
VA  Regional  Offices  of  j 
ihtfirarea. 

(i)  Higher  points  will  be 
npolicants  that  can  demon  it 

(A)  Thuy  are  part  of  an  o 
com ni unity-wide  planning 
whi(,h  is  designed  to  sh.ire 
on  available  resoiirces  and 
d'.iplic-ation  among  prograi  t. 
homeless  veterans; 

(B)  They  have  consult 
other  providers  regarding 
ol  ser\i«.es  for  pioje<.t  part 
will  award  up  to  50  points 
points  for  this  criterion  has 
(^Nlent  to  which  commi 
provide  supportive  sernce; 
available  at  the  time  of  app 
Appli(unnts  who  wish  to 
uiidt  r  this  optional  criteri 
submit  do«;un)entation  of 
si'rvice  rt!sources. 
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§17.712    Selecting  appltcat«iis 

(aj  Cimtral.  The  highest-i  iiuke«l 
applications  will  be  condili  onaiiy 
s«'!i«cted  in  accordance  witq  their  r;u»k«!«l 
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order,  a*  determined  undA-  §  17.711  of 
this  part.  Each  will  be  requested,  as 
ne<;essary.  to  provide  additional  project 
information,  as  described  in  §  17.713  of 
this  part,  as  a  pr«!req\jisite  to  a  grant 
award  from  VA. 

(h)  Tics  htitween  applicants.  In  the 
event  of  a  tie  betwoen  applicants,  VA 
will  use  the  selection  criterion  in 
§  17.71 1(d)(4)  of  Lhis  part,  need  for  the 
type  of  project  proposed  in  the  ann  to 
bo  served,  to  dt-lemiina  which 
application  should  be  selectijd  for 
pot?iiti,jl  funding. 

(«.)  Procedurcii  f^irur.  If  an  application 
would  liave  bten  s.jlef,ted  but  for  a 
procedural  error  committed  by  VA,  VA 
will  sclwt  that  application  for  potential 
funding  when  sutiicient  funds  become 
available  if  Ihei^  is  no  material  change 
in  the  infonnatiou  that  resulted  in  its 
si;!iK;fion.  A  new  application  will  not  be 
required  for  this  purpose. 

§  17.71 3    Obtaining  additional  information 
and  awarding  grants. 

(a)  Additionnl  iu formation. 
Appliiants  who  have  bfipn  conditionally 
selected  will  be  requested  by  VA  to 
submit  additional  project  information, 
as  des<:ribed  in  the  se<:ond  submission 
of  the  application,  which  may  include: 

(1)  Documentation  to  show  that  the 
project  is  feasible; 

(2)  Documentation  showing  the 
sources  of  funding  for  the  projei;t  and 
firm  financing  commitments  for  the 
match  described  in  §  17.706  of  this  part, 

(3)  Documentation  showirig  site 
control,  as  de.s<j-ibed  in  §  17.731  of  this 
part; 

(4)  Information  necessJiry  for  VA  to 
ensure  compliance  with  the  provisions 
of  the  National  Environmental  Policy 
Act  of  1969  (42  U.S.C.  4321  et  seq),  a.s 
described  in  §  17.714  of  this  part; 

('))  A  site  survey  perfonived  bv  a 
licensed  bnd  surveyor.  A  description  of 
the  site  shall  be  submitted  noting  the 
general  chara«;leristics  of  the  site.  This 
should  include  soil  reports  and 
specific:ations,  easements,  n>ain 
roadway  approaches,  surrounding  land 
uses,  availability  of  electricity,  water 
and  .sewer  lines,  and  orientation.  The 
description  should  also  include  a  map 
lo<;ating  the  existing  and/or  new 
buildings,  major  roads,  and  public 
.services  in  the  geographij;  area. 
Additional  site  plans  should  show  all 
site  work  inchiding  property  lines, 
existing  and  new  fopograph'v.  buildir.g 
lo«,ations,  utihty  data,  and  profiosed 
grades,  roads,  parking  areas,  walks, 
landscaping,  and  site  amenities. 

(6)  Design  development  (35  percent) 
ilrawings.  (i)  The  applicant  shall 
provide  to  VA  one  sot  of  sepias  and  two 
sets  of  print's  rolled  itMlividu.illy  per 


set,  U)  eiipe<tite  the  review  proce'Js  Tho 
drawing  shall  indicate  the  designation 
of  all  spacos,  size  of  the  areas  md  rrM)-ns 
and  indicav  In  outline  the  fixed  and 
mos.oabre  equipment  and  furniture.  Th<-^ 
drawiiigs  s.hall  !je  drawn  at  %"  or  '/♦" 
scale.  Bedroom  and  toilet  layouts 
showing  clenranrps  and  Uniforiij 
FM'fferaf  Accessibility  Standards 
requirements,  should  be  shown  at  Va" 
.scale.  The  fotn)  floor  and  room  nrciis 
shall  Imj  shown  in  the  drav.iny.?  TVo 
dnivvinj;s  .shall  include: 

(A)  A  plan  of  any  propr.sod 
<len)olition  work; 

IB)  A  plan  of  each  floor,  lor 
renovations,  the  existing  conditioi.^  ,-m«l 
extent  of  now  work  should  ho  lU-.'.r'.y 
dolinoatod; 

(C)  Elovations; 

(D)  Sections  and  typical  details, 
(i-:]  Roof  plan; 

(F)  Fire  protection  plans;  and 
(Ci)  Technical  engineering  plans, 
uicludiug structural,  mechanio'd, 
plumbing,  and  electrical  drawings, 

(ii)  If  tiw  proicc;t  involves  acquisit:ein, 
remodeling,  or  renovation,  the  appli«aj;i 
should  include  the  current  as-builf  site 
plan,  floor  plans  and  building  :rt«.tioivs 
which  .show  the  present  status  of  lh>; 
building  and  a  description  of  iho 
buildings  current  use  and  type  of 
coi>stnteti(W). 

(7)  D«>sigi>  development  outline 
spedfM^ations.  Tlie  applicant  shall 
provide  eight  copies  of  outline 
sp»jufM.ations  which  shall  include  a 
general  de.scription  of  llie  project,  >,iW, 
architectural,  stru«:tural,  ele<;trital  and 
me<:hanii:al  systems  such  as  elevators, 
air  conditioning,  heating,  plumbing, 
lighting,  power,  and  interior  finishe.s 
(floor  coverings,  acoustical  materiiil.  afid 
waif  and  ceiling  finishes). 

(8)  Design  development  cost 
estimates.  The  applicant  shall  provid;- 
throe  copies  of  cost  estimates  showii;;; 
the  estiuuitetl  c:ost  of  the  buildings  or 
structures  to  Iw  acquired  or  construt  t»d 
in  the  projet.t.  Cost  estimates  should  '.►nf 
the  cost  (if  constnjction,  contract 
c:(-nt!iigen»^y,  fixed  equipment  not 
included  in  tl-.o  cor.tract.  movabW.' 
equipment,  an  hifecfs  fees  and 
«:on.st'iM.tion  supervision  and 
insp(t,lion. 

(9)  A  design  development  conifrttwi' 
After  VA  F»!views  design  developuicnt 
docuniiMits,  a  design  development 
conf(!i-emx'  may  be  re<;ommended  in 
order  to  provide  applicants  ?nd  their 
artjbjieels  an  opportuiiity  to  leani  VA 
proc«dt.'res  and  requirements  for  the 
project  and  to  disi;uss  VA  review 
comments. 

(10)  Su«:h  other  documentation  as 
spfcil1«tl  by  VA  in  writing  to  tht" 
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applii  ant,  th.it  confirms  or  clnrifies 
iiiform.-ition  provided  in  the  application 
(!i)  lirceipt  ofacldiiional  infrn-.intion. 
The  required  additional  information 
must  be  reoiived  in  acceptab'o  foriu 
within  the  timeframe  established  hv  VA 
in  a  notu;e  of  fund  uvailabilily 
I)oblishi.d  in  the  Federal  Regsstpr  \  .\ 
n;siirves  the  right  to  remove  any 
proposed  prcject  from  t^i.-lher 
consi(ii!r:Uion  for  grant  a.'isistancu  if  the 
requirc-dadditional  projet.t  infoniiaticn 
is  not  reciivwl  iii  occeptable  form  by  thi; 
cslaiilished  de,;dline. 

(c)  Grant  award.  Following  rccuipl  of 
tiio  additional  iiiformatiof>^'n  iKx.eptable 
form  (an.i.  where  applicable,  provided 
that  the  environmental  review  dcscribert 
in  S  17.714  indical.'S  that  the  propo.sod 
pr.-)j(;(  t  is  enviroiunentally  acceptable  to 
VA).  to  the  extent  funds  are  available 
VA  will  approve  the  application  and 
Kriud  a  grant  agreement  for  c'\eci,tinn  to 
the  applicant. 

§17.714    Environmental  review 
requirements. 

(a)  Gi'npmlly.  Project  selection  is 
subject  to  completion  of  an 
ifnvironniental  review  of  the  proposed 
silo,  and  the  project  may  be  modified  or 
the  site  rejected  as  a  result  of  that 
review.  The  enviionmental  eflefis  must 
}>*•  as.sessed  in  accordance  with  the 
recjuirements  of  the  National 
Environmental  Policy  A«:f  of  1969  (42 
U.S.C.  4321  et.  seq.)  (NEPA)  as 
in)plemented  pursuant  to  the  Council 
Oil  Environmental  Qualitv"s  applicable 
regulations  (40  CFR  parts  l.'"?00-l.SOH) 
and  VA's  applicable  implemonfing 
regulations  (38  CFR  nnrf  26). 

(b)  nt'sponsibility  for  rp\'i"iv.  (1)  VA 
will  perform  the  environmental  review. 
in  nc  cordan(«  with  part  26  of  this  title, 
for  conditionally  selertod  .-ypplicatkjn.s 
rc'coived  diref;tiy  from  private  noijprofit 
ctrrrinl/jitions  and  governmental  entities 
wj:h  special  or  limited  purpose  powers. 
VA  is  not  pfirrnitted  to  approve  su-h 
r:ppi'(.af ions  pri.ir  to  its  c^rnplet.on  of 
!!i!s  nniew.  Bcraasif  of  time  constraints, 
any  application  .subjet^  to 
environmenta!  review  by  VA  that 
re.,uires  an  Fnvironmer.tiil  Inipail 
.StatoM!;'!.?  (FJ.S)  (generally,  an 
ap)i'((  alion  that  VA  delermines  would 
result  in  a  major  Federal  action 
signincanily  ^.'■fe<:ting  the  quality  of  the 
human  environment  in  acconiance  with 
the  .iivironmcntal  asses.snient 
1  :<)(.i-du.-ap  at  (38  CFR  part  26}  will  not 
be  liigible  for  assistance  under  this  part 

(2j  Applicants  that  are  Slates, 
metropolitan  c;ities,  urban  counties. 
India:)  tribes,  or  other  governmeiit.'d 
oiilities  with  general  purpase  powers 
shall  include  environmental 
tlocii mentation  for  the  project  by 
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submitting  information  e-tablishing  a 
Categorical  Exclusion  (CE),  a  proposed 
Environmental  Asses.sment  (EA).  or  a 
propo.sod  Environmental  Impact 
Statement  (E!.S).  The  envi.-onmental 
docrumcntation  will  require  approv.nl  by 
VA  before  final  award  of  a  con.struction 
or  acquisition  grant  uoder  this  part.  (Se«j 
38  CFR  26.0  for  compliance 
requTomenls.)  If  ihe  proposed  actions 
involving  t:onslniction  or  acquisition  do 
not  individually  or  cumulatively  ha\e  a 
sifiuificant  effect  on  tiie  hum.-in 
environment,  the  applicant  shall  submit 
a  letter  noting  a  CE.  If  construction 
outside  the  walls  of  an  existing  structure 
will  involve  more  than  75.0(}i)  gross 
square  feet  (GSF),  the  appiic.alion  shall 
include  an  EA  to  determi'ie  if  an  EIS  is 
neces.sar>^  for  ctmipliance  with  section 
102{2)(c)  of  the  National  Enviroimiental 
Policy  Act  of  1969.  When  the 
application  submission  requires  an  EA. 
the  State  shall  briefly  describe  the 
possible  beneficaal  and/or  hnrmfiil  effect 
which  the  project  may  havo  on  the 
following  impact  categories: 
(i)  Transportation; 
(ii)  Air  quality; 
(iii)  Noise; 
(iv)  Solid  wa.ste; 
(v)  Utilities; 
(vi)  Geology  (soils/hydrology/flood 

plains); 
(vii)  Water  quality; 
(viii)  Land  u.se; 
(ix)  Vegetation,  wildlife,  aquatic,  and 

ecology/wetlands; 
(x)  Economic  activities; 
(xi)  Cultural  resources; 
(xil)  Aesthetics; 
(xiii)  Residential  population; 
(xiv)  Community  .service.s  and  facilities; 
(xv)  Community  plans  and  projects:  a.nd 
(xvi)  Other. 

(3)  If  an  ndve.'-se  environmental 
impact  IS  anticipated,  the  action  to  be 
taken  to  minimi/:e  the  impact  should  be 
explained  in  the  EA.  An  entity  covered 
by  this  section  that  be!i»nes  that  it  does 
not  have  the  Ir-gal  i.ipacity  to  earn,'  out 
the  respcnsihitiiit^  n^quired  by  3H  CFR 
Fart  26  should  contact  t*;e  VAIIonieiesS 
Pro\  id'irs  GranI  and  Per  Diem  Pnigrain, 
Mon:ai  Health  and  B»^havioral  S(  iencus 
Service  (11 IC).  U.S.  Department  of 
Veterans  Affairs.  810  Vermont  Avenue 
N\V..  WashiPglcn.  DC  20420.  for  hirther 
in.'^'nictions.  De'ornii nations  of  legal 
capai;ity  will  h:'  "madf;  on  a  case-bv-case 
basis. 


§  17.715    Aid  tor  supportive  services  and 
supportive  housing. 

(a)  Per  diem  payments  Aid  in  Ihe 
form  of  per  diem  payments  may  bo  paid 
to  a  re«:ipient  of  a  gnuit  under  this  pnrt. 
or  to  an  entity  eligible  for  such  a  grant, 
that  after  November  10.  1992  establishes 


a  program  for  pmviding  supportiv.' 
ser\  ices  or  supportive  housing  'u 
homeless  vt'tfrans.  or  a  service  ( <  v-r  ^ 

ii': 

(1)  VA  nflcrrcd  the  homelnss  viit.raii 
to  a  f.ocipient  of  a  grant  under  l!ii,  p.irt 
(uroalily  eligible  for  su,:h  a  grant  .t. 
described  in  S  17.715(a)  cf  this  p.-jit),  or 
.    (2j  VA  authorized  the  provision  of 
supportive  services  or  supportr.e : 
hou.<:ing  lor  ihe  liomele.ss  veteran. 

(b)  Inkind  ns.'.istanne.  In  lieu  of  p«r 
diem  payments  under  this  section.  \  A 
may,  with  approval  of  the  grant 
rfif.ipient  (or  entity  eligible  for  sui  li  a 
grant  as  describud  in  §  17.715(a)  of  this 
part),  provide  in-kind  assistance 
through  the  services  of  VA  empU  vers 
and  the  use  of  olh«;r  VA  resources,  to  a 
grant  ro<;ipiont  (or  entity  eligible  fen 
such  a  grant  as  desf:ribed  in.§  17.71. ^)ia) 
of  this  part). 

•   §17.716    Eligibility  to  receive  payments. 
An  entity  must  be  fonnally  re<:ogMized 
by  V.A  as  eligible  to  receive  p3ym<«nls 
under  this  srt<;tion  before  payments  can 
be  made  for  the  care  of  homeless 
veterans,  except  that  payments  may  ho 
made  on  behalf  of  a  veteran  up  to  thr»>e 
days  prior  to  this  recognition.  An  nitity 
may  be  retiognized  if: 

(a)  It  is  an  entity  receiving  a  grant,  or 
eligible  to  nnxMve  a  grant  under  this 
part, 

(b)  At  le.ist  75  ptin;ent  of  persons  who 
are  rfNieiving  supportive  services  or 
supportive  housing  from  the  entity  am 
vetenip.s  who  may  be  included  in  the 
computation  of  the  amount  of  aid 
payable  from  Ihe  Department  of 
Veterans  Affai.-s  and 

(c)  The  supportive  services  or 
supportive  housing  program  for  whic.h 
perdien]}  payments  is  requested  was 
estnbii.shed  af^er  November  10.  1992. 

§  17.717    Requesting  recognition. 

Roqijosts  for  recognition  of  eligiiiii.tv 
may  be  addressed  to  the  VA  Homeless 
Provide/s  Gf.nit  and  Per  Diem  Program. 
Montal  Health  and  Behavioral  S(  ion,  i  s 
Soi\i(  0  (lllC).  U.S.  Department  of 
Ve!.-i,->.!s  Affairs,  810  Vermont  Aver,  ).• 
N\V  .  VV,-:shin.t,'ton.  DC!  ::042(). 

§17.718    Approvalof  annexes  and  rw-vv 
facilities. 

Sei;.-i!,;te  applications  for  reco;in.'ioii 
must  be  filed  iV.rany  an.itx.  bra>!.  h. 
fularg'-mpnt.  expansion,  or  relo<:..lioi.  of 
the  srio  of  .service  provision  of  an 
eligible  entity's  facility  which  is  i.oi  uii 
tho  same  or  coiif  igu^us  grounds  on 
-whit  !i  Ihe  parnni  facility  is  lo«  ale  I 
When  an  eligible  entity  establishes  si:»s 
which  have  not  btn'o  inspef;ted  and 
approved  by  VA.  a  reque.st  for  separjili; 
approval  of  sit«  h  sites  must !»  made. 
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n  t:  prohibitions  in  S  ir.7 
jp;)li<:ohie  lo  applicatioo.s 
h»ffiaU  of  any  vbturctii  can-i 
inne\.  hranch  orer.l;ir-;»(l 
>fif>.:nted  fad  lily 
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§17.719    Amountofaid 

I-.;;  Maxinntn;  nniomit ;. 
iinoiint  of  perdiern  paym 
•.rKkr  paragraphs  (1)  ;md 
swfion  for  sen  ices  nrrujv: 
vt^tefan  shall  not  exc-eed 
i:osl  to  the  grant  recipient 
e!i>i,(ble  for  such  a  grant  as 
4)  17.71.5(a)  of  this  part)  of 
siu.h  .services. 

(1)  The  n-.axinuini  jierd 
pii)ahle  forsnpportivf  hO( 
$:U).()0. 

(2)  The  per  diem  nnioiii 
.supportive  services  not  p 
('Oiijun<:tion  with  support! 
$1.10  for  each  half  ho;ir  di 
si'pporlive  .services  are 
maximum  per  diem  anion 
supportive  .services  i;Ot  in 
with  supportive  housing  i 
day. 

(b)  Limitation  on  per  (/ 
t'er  diem  payments  may  \h 
veteran  under  paragraph  ( 
of  this  section,  but  not  un 
paragraphs  (a)(1)  and  (a)(2 

{(.)  Limitation  on  duratii 
IK! laments.  VA  must  periu< 
atid  approve,  or  terminate 
continued  per  diem  pay 
veferan.  Such  review  shall 
oniH  every  three  months 


pre  V 


§  1 7.720    Approval  of  eJigibiity. 

(j)  Eli^^ihility  dfttrmino'  nns.  A  grunt 
recipient  (or  entity  eligibit  for  such  a 
tyrant  as  described  in  4  17.:  I5(a)  ol  this 
p.irt)  will  receive  per  diem  payments  or 
in -kind  assistance  from  V.^  only  for  the 
iarn  of  veterans  whose  sep  irate 


igiiiility  has  been  determ 


a-'.d  only  where  VA  has  re!  Tred  tht 
ve'eran  under  §  17.715(a)(;  )  or  has 
ad^hyrized  the  provision  o  st?pporti\p 
housis'.g  or  supportive  serv  ces  under 
1  17.715(a)(2)  of  this  part.  .  l  veteran 
does  not  have  to  be  eligiblt  for  VA 
medical  care  in  order  for  \\ 
Department  to  make  per  «ii  m  payments 
for  that  veteran. 
(I)  V.A  shall  detennine  tieeiigibilitv 


J(J  are  also 
ftjr  aid  on 
I  for  in  a  (!eu 
♦  Kpr.iided  or 


::ls  made 
:)  of  this 
ci  Jo  a 
-halfof  »hf 
or  entity 
described  in 
providing 

L-m  amount 
sing  is 


payabU:  for 

ided  in 
.e  housing  is 
ring  whif:h 

ided.  The 
t  pa>  able  for 
ijonjunction 
Sl7.f>0  per 


It  r/i 


ce 


pcynit'iits 
paid  for  a 
)(l|or(a)r2) 
r  Ufth 


n  of  prrdifiii 

icaliy  review 

pproval  for. 

niilnts  for  each 

o<:cur  at  least 


tied  by  V  A. 


of  pach  veteran  referred  to 
recipient  (or  entity  eligible 


I  grant 
for  such  a 


>jra;it  as  described  in  <i  17.7  15(a)  of  this 


p:^rr5  prior  to  making  such 


[1]  To  obtain  such  deterr  linatiun  for 
veterans  not  referred  by  V;'  ,  the  grant 
a'cipient  (or  entity  eligible  for  such  a 
i^rant  as  described  in  §  17.7  lS(a)  of  this 
part)  will  complete  a  V.A  a  iplication  for 
medical  benetlts  for  ea<:h  v  >teran  and 
snbnut  it  to  the  VA  medico  cart;  facility 


eferra!. 


nftlce  (if  juri<;diction  for  determination 
of  eligibility. 

(b)  ftftrnnctivc  payments,  f'erdteni 
payments  may  be  paid  retroactively  for 
ser;u.es  provided  not  more  than  three 
days  before  VA  approval  is  given  ufiert- 
V^^  a-jthorized  the  provision  of  strvirf  s 
p' u-sr.int  ?o4il7.7ir.{al{2). 

§  17.721    inspections. 

The  Sei.retary  may  inspect  any  fa»:ii!t\ 
of  an  i^ntity  eligible  for  per  diem 
payments  .jnder  this  section  at  s>icii 
times  as  are  deemed  necessary.  Such 
inspections  s.'-.ali'be  concerned  with  tlu> 
physical  phuit;  records  relating  to 
admissions,  disc  hargus  and  occupant  y; 
fiscal  n^i.nrds.  t-.'^d  all  other  area.s  of 
interest  nei,tsS'"iry  to  a  deteriiiination  of 
f.oinpliance  with  applicable  laws  and 
regulations  relating  to  the  payment  of 
Federal  aid.  The  authority  to  inspet:! 
curries  with  it  no  authority  over  the 
managetnent  or  control  of  any  entity 
eligible  for  per  diem  payments  under 
this  section. 

§  1 7.722    Prerequisite  for  paymen  t  of  aid. 

N'o  aid  may  be  paid  to  eligible  entities 
unless  they  meet  the  requirement  and 
standards  described  in  S§  17.7:i4 
through  I7.72B  of  this  part. 

§17.723    Audit  of  recipients  of  aid. 

(a)  Slatr  and  local  govcrnrnfrit 
t-ntitifs.  State,  local  and  hiriian  tribal 
guvernments  that  receive  $25,()(K(  or 
mort;  ina.ssistance  under  this  part  shall 
have  an  audit  made  in  accordatir:e  with 
the  requirements  of  38  CFR  part  41. 

|b)  Nonprofit  entities.  Nonpro.lt 
entities  receiving  assistance  under  this  * 
part  shall  be  subject  to  tlie  audit 
requ.ivments  contained  in  OMM 
Circular  A-133. 

§17.724    General  operation. 

(a J  Suite  and  local  requirfuwrits.  Eac  h 
recipient  of  assistance  under  this  part 
mut.t  provide  housing  or  ,ser\  if;es  th<ii 
are  in  compliant.e  with  all  applicable 
State  and  lo<;ai  housing  codes,  licensing 
requirements,  fire  and  safety 
requirements,  and  any  other 
requirements  in  the  jurisdiction  in 
which  the  project  is  located  regarding 
the  t.uiidition  of  the  structure  and  the 
operation  of  the  housing  or  services. 

(h)  Hnhitability standards.  Fxtept  for 
such  variations  as  are  proposed  by  the 
ret  ipient  that  would  not  affett 
t:o(npliance  with  paragraph  (a)  of  this 
section  and  are  approved  by  \/.\. 
.supportive  housing  must  mwt  the 
following  requirements: 

(1)  Stnicture  and  materials.  Ihe 
strnttures  must  be  .structurally  sound  so 
as  not  to  pose  any  threat  to  the  health 
and  safety  qf  the  tx:cupants  and  .so  as  ttt 
profett  the  rtvsidtmls  from  the  elements. 


(2)  Access.  Entry  ami  exit  lot  ations  to 
?he  .>trui:ture  must  he  f:apable  of  being 
utilized  without  unatithorized  use  of 
other  private  properties,  and  must 
provide  alternate  means  of  egress  i:i 
f:a.^e  of  Hre.  Buildings  constructed  or 
altered  with  Federal  assistance  must 
also  be  accessible  to  the  disahlt^d,  as 
required  by  §r>(J2  of  the  .Americans  witfi 
Disabilities  At:t.  referretl  to  as  the 
Architectural  Harriers  .^f:t.  Waiver  of  tl;»' 
standards  of  the  Architettural  Barriers 
Act  rtjquires  approval  ol  the 
Administrator  of  thi!  CiMieral  S^-rvicfs 
Admini.stration. 

(i)  The  Arf;h!ret:turnl  Eiarriers  .-\t.l 
requires  that  Federal  and  Fedcr::i'v- 
assisted  buildings,  the  intended  I'.-e  tor 
whit.h  either  will  require  that  siu.h 
building  be  at;t:essible  to  the  public,  or 
may  result  in  the  employtnent  or 
residence  therein  of  physically 
handitiapped  persons,  be  at:t:essihle  to 
the  di.sahled.  This  requirement  applies 
to  buildings  to  fn;  construt:ted  or  altered 
by  or  on  behalf  of  the  United  States,  and 
'O  buildings  to  be  leased  in  whole  or  i!i 
part  by  the  I'nited  States  (42  U.S.C.  . 
4ir.l). 

(ii)  Accessibility  guidelintJifor 
buildings  and  facilities  are  <«et  forth  in 
IfiCFR  part  1191. 

(1)  Spore  and  secnrity.  Eat:h  resident 
must  be  afforded  appropriate  spare  and 
security  for  themselves  and  their 
belongings.  Each  resident  must  be 
provided  an  acf:eptahle  plate  to  sleep 
that  is  id  t;ompliant:e  with  lot:al  codes 
and  regulations. 

(4)  fnttrior  air  quality.  Every  rtiom  or 
spat;e  must  be  {>rovided  with  natural  or 
mecluinical  ventilation.  Structures  fuust 
be  fnn-  of  pollutants  in  the  air  at  levels 
thai  threaten  the  health  of  residents. 

(5)  Watersa^ply.  The  water  supply 
nui.st  be  free  from  t.ont.nminalitm. 

(fi)  Sanitary  facilities.  Residents  nius> 
iiave  at.t;ess  lo  sufficient  sanitary 
tatjilities'that  are  in  pro{>er  operating 
iiondition.  may  be  u.sed  in  privtuy.  and 
are  adequate  for  personal  cleanliness 
and  the  disposal  of  human  waste. 

(7)  Thermal  environment.  The 
housing  must  have  adequate  heating 
and/or  t:ooling  fatalities  in  pro[ier 
operating  contiition. 

(8)  Illumination  and  electricily.  Tlu' 
housing  mu.st  have  adequate  natural  or 
artificial  illumination  to  permit  normal 
indoor  activities  and  to  support  the 
health  and  safety  of  residents.  Sdfrn  ieist 
elet1rit.-al  sourt;es  must  be  provided  to 
permit  use  of  essential  elet:trit:al 
appliances  while  assuring  safely  from 
tire. 

(0)  Food  preparation  and  refuse 
dispo.^al.  All  food  preparation  artvis 
musi  ( ontain  stiittible  space  atitl 
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equipment  to  store,  prepare,  and  sf>rve 
food  in  a  sanitary  manner. 

(If;)  Sanitary  condition.  The  housing 
;n,(i  ni>y  equipment  miist  be  mpint.iined 
ill  a  sanitary  manner. 

(c)  Mcnis.  Eat.h  recipient  of  as.sist.nnr.e 
unti(ir  this  part  who  provides  supportive 
housing  for  homeies,s  veterans  with 
disabilities  mast  provide  meals  or  n.cal 
prenaration  facilities  for  residents. 

(o)  Ongoing  assessment  of  supportive 
.sen  ;'i.e.«;.  Each  recipient  ofassistan** 
under  this  part  must  conduct  an 
ongoing  a.sse.ssment  of  the  supportive 
services  required  by  the  residents  of  the 
project  and  the  availability  of  .such 
services,  and  make  adju.stments  as 
appropriate. 

(e)  Rf^sidential  supervision.  Each 
recipient  of  assistance  under  this  part 
must  provide  residential  supervision 
necessary  Jo  facilifate  the  adequate 
provisioi;  of  supportive  .servit;es  to  thtu 
residents  of  the  housing  throughout  th§ 
term  of  the  commitment  to  operate 
supportive  housing.  Residential 
supervision  may  include  the 
employment  or  volunteer  .services  of  a 
full-  or  part-time  residential  .suptjrvisor 
with  .sufficient  knowledge  to  provide  or 
to  siipervise  the  provision  of  supportive 
servi(x\s  to  the  residents. 

(0  Participation  of  homelttss  vtfterans. 
(1)  Each  recipient  of  assistance  under 
this  part  must  provide  for  the 
consultation  and  partidpation  of  not 
less  tha.T  one  homeless  veteran  or 
formerly  homeless  veteran  on  the  board 
of  directors  or  an  equivalent 
polit  yninkin^  entity  of  the  rec.ipient,  lo 
the  e.xlent  that  such  entity  considers  and 
m.-:ke-.  j»olicies  and  decisions  reganling 
an    prpject,  supportive  services,  or 
ass, slam  e  provided  under  this  p;.rt. 
This  requirement  may  be  waived  if  .in 
ai)plicanf,  despite  a  good  faith  effort  to 
comply,  is  unable  to  meet  it  iind 
p.-X'son's  a  phn,  subject  to  VA  approval, 
to  otherwise  consult  with  homeless  or 
formerly  homeless  veterans  in 
considering  and  making  such  policies 
and  decisions. 

(2)  Each  recipient  of  essistanf;e  under 
this  part  must,  to  the  maximum  extent 
practiQible,  involve  homeless  veterans 
and  families,  through  employment. 
volunf(!er  .services,  or  othervvi.se,  in 
constnictiiig.  rehabilitating, 
maintaining,  and  operating  the  projw.t 
and  in  providing  supportive  serviu^s  for 
the  proj"ct.  Programs  that  do  not 
involve  homeless  or /onnerly  homeless 
veterans  in  such  r^riacities  may  become 
ineligible  to  receive'per  diem  payments. 
This  requirement  is  waived  if  a 
recipient  is  unable  to  meet  it  and 
pr<!sents  an  explanation  for  VA  approval 

(g)  Accounting  systems.  Each 
recipient  shall  establish  pKx.rdures,ror 


fiscal  control  and  fund  accounting  to 
ensure  proper  disbursement  and 
accounting  of  assistance  received  under 
this  part. 

(h)  Confidentiality.  (1)  Each  recipient 
that  provides  family  violence 
prevention  or  treatment  services  must 
develop  .nnd  implement  procedures  to 
ensure: 

(i)  The  confidentiality  of  records 
pertaining  to  any  individual  providetl 
servi««.s;  and 

(li)That  the  address  or  location  of  any 
project  assisted  will  not  be  made  public 
by  the  recipient  and  its  staff,  except 
with  written  authorization  of  the  person 
or  persons  responsible  for  the  operation 
of  the  project. 

(2)  Each  recipient  of  assistance  under 
this  part  must  maintain  the 
confidentiality  of  records  kept  on 
homeless  veterans  receiving  services, 
(i)  Limitation  of  stay  in  transitional 
housing.  A  homeless  veteran  may 
remain  in  transitional  housing  for  a 
period  longer  than  24  months,  if 
permanent  housing  for  the  veteran  has 
not  been  located  or  if  the  veteran 
requires  additional  time  to  prepare  for 
independent  living.  However,  VA  may 
discontinue  assistance  for  a  transitional 
housing  project  if  more  than  half  of  the 
homeless  veterans  remain  in  that  project 
longer  than  24  months. 

(j)  Outpatient  health  sen'ices.  VA  may 
disapprove  use  of  outpatient  health 
services  provided  through  the  recipient 
if  VA  determines  that  sucJi  services  are 
of  unacceptable  quality.  VA  will  not  pay 
per  diems  for  veterans  who  receive 
services  from  providers  who  VA  has 
found  to  be  of  unacceptable  quality, 
(k)  Service  center  requirements.  A 
service  center  for  homeless  veterans 
shall  provide  .services  to  homele.ss 
veterans  for  a  minimum  of  40  hours  per 
week  over  a  minimum  of  five  days  p>er 
week,  as  well  as  on  an  as-needed, 
unscheduled  basis.  In  addition: 

(1)  Spare  in  a  service  center  shall  be 
made  available  as  mutually  agreeable  for 
use  by  VA  staff  and  other  appropriate 
agencies  and  oi-ganizatitms  to  assist 
homeless  veterans; 

(2)  A  service  center  shall  be  equipped 
to  provide,  or  assist  in  providing,  health 
care,  mental  health  services,  hygiene 
facilities,  benefits  and  employment 
counseli;)g,  meals,  and  transport.ition 
assistance; 

(31  A  service  center  shs  1 1  provide 
other  services  as  VA  determines 
necessary  based  on  the  need  for  services 
otherwise  not  .ivailabie  in  the 
geographic  area; 

(4)  A  service  center  m.iy  In;  equipped 
and  staffed  to  provide,  or  to  a.ssisf  in 
providing,  job  training  and  job 
pl.nc;emenl  services  (including  jolt 


readiness,  job  counseling,  and  literary 
and  .skills  training),  as  well  as  any 
outreach  and  <;ase  management  scrv  icfs 
that  may  be  necessary  to  meet  the 
requirements  of  this  paragraph. 

§  17.725    Outreach  activities. 

Rix-ipients  must  use  their  best  efforts 
to  ensure  that  eligible  hard-to-reach 
persons  are  served  in  the  facility  funded 
under  this  part.  Recipients  are  expw.fed 
to  make  sustained  efforts  to  engage 
eligible  persons  so  that  they  may  be 
brought  into  the  program.  Outreach 
should  be  directed  primarily  toward 
eligible  persons  who  have  a'nighttime 
residence  that  is  an  emergency  shelter 
or  a  public  or  private  place  not  designed 
for,  or  ordinarily  used  as,  a  regular 
sleeping  aaommodation  for  human 
beings  [e.g..  persons  living  in  cars, 
streets  and  parks). 

§  17.726    Resident  rent 

(a)  Calculation  of  resident  rent.  F^ich 
resident  of  supportive  housing  may  be 
required  to  pay  as  rent  an  amount 
determined  by  the  rec.ipient  whic  h  mav 
not  exceed  the  highest  of: 

(1 )  .10  periKnt  of  the  residents 
monthly  ndju.sted  income  (adjustment 
factors  include  the  number  of  relatives 
in  the  fannly  residing  with  the  vetcrran, 
medical  expenses,  and  child  care 
expeTLses): 

(2)  10  percent  of  his  or  her  family's 
monthly  income;  or 

(.1)  If  the  family  is  receiving  payments 
for  welfare  a.ssistance  from  a  public 
agency  and  a  part  of  the  payments, 
adjusted  in  aca^ordance  with  the  family's 
a«:tual  housing  costs,  is  specifically 
designated  by  the  agency  to  meet  the 
family's  housing  costs,  the  portion  oi 
the  payments  that  is  designated. 

(h)  Use  of  rent.  Resident  rent  m.iy  Im! 
used  in  the  operation  of  the  projecl  or 
may  be  n^served.  in  whole  or  in  part,  tn 
ji.ssist  residents  of  transitional  housing 
in  moving  to  permanent  housing. 

(c)  Fees.  In  addition  to  resident  ivnt. 
recipients  may  charge  residents 
re.i.sonable  fees  for  services  not  p.-;id 
with  VA  per  diem  funds  or  provided  to 
the  .service  provider  by  in-kind 
assistance  through  the  services  of  VA 
employees  and  the  use  of  other  VA 
rcjsources. 

§  1 7.727    Grant  agreement. 

(a)  Gt-nemi  The  duty  to  provide 
supportive  housing  or  supportive 

scrv  i(  ev„  or  to  establish  a  service  r  cvifer 
in  a< cordami'  with  the  requirements  fif 
this  p.irt  will  be  incorporated  in  a  grant 
.ngreemeut  executed  by  VA  and  thf 
recipient. 

(b)  Eiifor(e:nent.  VA  will  enforce  the 
oblig.itions  in  the  grant  agn'«!:nent 
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if';mit^h  such  action  as  nin  /  b<? 

.?p{)r(ipriale,  including  wp  i)  nit-nl  at 
t.tr  (Is  that  have  already  hirn  dishurstd 
til  fh.f  !>'<:i{>ii:nt. 


§  1 7.728    Program  changes. 

t.il  V'/\  approval.  (1)  A  r* 

not  .lijki!  any  signiRcaiit  (. 

•t.provud  program  vvithou 

.Kiproval.  Significant  cluMi 

l>ut  <irf  not  limited  to.  a  cli 

rw  ipiecit.  a  change  in  the 

tduilmns  or  deletions  in  t 

,!( ti;  ities  listed  in  ?» 17.701 

.ipproved  for  the  progran:. 

ot  hind-.  From  one  approvt 

:.  tivity  'o  another,  and  a  ( 

'  .i'fKory  of  participants  to 

lij  Recipientsof  grants  I 
"*  ino.liOO  for  nonconsf ruct 
uhii  are  -State  or  Iwal  govt 
rvi  five  prior  VA  approval 
ti'.nuiiative  transfers  amor 
.t  al'tgories  which  exceed  o 
t.ii  exceed  ten  percent  of  th 
npproved  budget. 

(ii)  Re(  ipients  of  grants 
involving  both  constructi 
(;()ri(.onstru(.tion  who  are  J 
governments  must  re<:eive 
approval  for  any  budget  re 
would  transfer  funds  betvv 
lutnconstruction  and 
<  ntfgories. 

(iii)  Recipients  of  grant.sL'xceeding 
S  11)0.000  who  are  nonprof  t  entities 
tr.i'.st  receive  prior  VA  npp  oval  for 
cufuidative  transfers  anion  >,  dirtct  (  ost 
« ategories  or  programs,  fur  ctions  and 
;.i:tivities  which  exceed  or  ire  expe«:te<l 
to  exceed  ten  percent  of  th  ■  total  budget 
.-.s  last  approved  by  VA 

(2)  Approval  for  change? 
upon  (he  application  ranki 
\.\4\  enough  after  the  appr  > 


iptC'dt  may 
langes  to  an 
prior  VA 
4es  int  lude. 
iiige  in  the 
roject  site, 
f  types  of 
ofthis  part 
ertain  shifts 
1  type  of 
lange  in  the 
)e  served, 
tceeding 
on  proie<;ts 
rnments  must 
fir 

;  direct  cost 
an?  expected 
•  current  total 


o  1 


or  projects 

and 
tale  or  local 
trior  VA 
ision  which 
•e;i 
consriiction 


to  have  been  competitive!) 


PI  I 


funding  in  the  year  the  a 
s>'!t'cled 

(t))  Documentation  ofoti 
.'\ny  changes  to  an  app.'ov 
that  do  rfot  require  prior  V 
ri'.iist  be  fi;I!y  documented 
rv'c'pient's  records. ., 


Obligation  and  deo  }ligat<on  ot 


§17.729 
tunds. 

|a)  Oblig'jlion  of  funds.  Vi'hen  VA  and 
f  he  applicant  execute  a  grn  it  agrtt-nient. 
hinds  are  obltgated  to  cove  ■  the  amount 
of  the  approved  assistance  under 
ijii  17.702  through  17.707  of  this  part. 
The  recipient  will  be  expe(  ted  to  (.arry 
out  the  supportive  housinjj  or 
supportive  services  activiti  fs  as 
propo.sed  in  the  applicatio 

(b)  Increases.  After  the  i(litial 
obligation  of  funds.  VA  wi  I  not  make 
revisions  to  increase  the  aipoiutt 
obligated. 
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(c)  Deobliiiation.  (1)  VA  may 
deobligate  all  or  parts  of  grants  av\ardiTl 
imder  this  part: 

(i)  If  the  actual  total  cost  of 
acquisition,  rehabilitation,  acquisition 
and  rtthabiiitation,  or  new  construction 
of  facilities,  or  the  cost  of  procurement 
of  a  van.  is  less  than  the  total  cost 
anticipated  in  the  application,  or 

(ii)  Where  a  recipient  materially  fails 
to  comply  with  the  terms  and 
conditions  of  an  award  under  this  part. 

(2)  The  grant  agreement  may  set  forth 
in  detail  other  circumstances  under 
which  funds  may  be  deobligated.  and 
other  sanctions  may  be  imposed.  Suc.li 
.sanctions  may  include,  among  other 
remedies:  temporarily  withholding  cash 
payments  pending  correction  of  a 
deficiency,  denying  the  use  of  grant  or 
niatchiiig  funds  for  all  or  part  of  the  cost 
of  an  activity  not  in  compliance,  wholly 
or  partly  suspending  an  award,  and 
withholding  further  awards  to  the 
re<;ipient. 

(.'tj  Where  a  recipient  has  no  control 
over  causes  for  delays  in  implementing 
a  projei:t.  any  delays  due  to  causes 
beyond  a  recipient's  control  may,  with 
VA  approval,  suspend  the  running  of 
any  period  in  which  the  recipient  must 
implement  a  program  or  risk 
deobligatiop  of  funds  or  other  VA 
remedies. 

(4)  VA  may: 

(i)  Readvertise  in  a  notice  of  hind 
availability  under  §  17.708  of  this  part, 
the  availability  of  funds  awarded  that 
were  deobligated  in  the  same  fi.scal  year 
as  obligated:  or 

(ii)  Award  funds  deobligated  in  the 
same  fiscal  year  as  obligated  to 
iipplications  previously  submitted  in 
response  to  the  mo.st  recently  published 
notice  of  fund  availability,  and  in 
accordance  with  §§  17.708  through 
17.714  ofthis  part;  or 

(iii)  If  legally  authorized,  award 
amounts  deobligated  in  a  fiscal  vear 
later  than  the  fiscal  year  in  whii  h  tlu^v 
were  obligated  to  applications 
previously  submitted  in  response  lo  the 
most  recently  published  notice  of  fund 
availability,  and  in  accordance  with 
^«>  17.708  through  17.714  ofthis  part. 

§  17.730    Displacement,  relocation,  and 
acquisition. 

(a)  Minimizing  displacement. 
Consi.stcnt  with  other  goals  and 
objectives  ofthis  part,  recipients  must 
take  all  reasonable  steps  to  minimize  the 
displacement  of  persons  (families, 
individdals.  businesses,  nonprofit 
organizations,  and  farms)  as  a  result  of 
supportive  housing,  supportive  services, 
or  service  centers  assisted  under  this 
part.  These  requirements  apply  to  all 
interests  in  real  property  acquired  for 


project  purposes  regardless  of  Feilenil 
participation  in  the  purchases. 

(I))  Helocatinn  assistance  for  displaced 
persons.  A  displaced  person  must  be 
provided  relocation  assistance  at  the 
levels  described  in.  and  in  accordance 
with,  the  requin;ments  of  the  Uniform 
Relocation  Assistance  and  Real  Property 
Acquisition  Policies  Act  of  1970  (URAI 
(42  U.S.C.  4601-46.55). 

(c)  Certification.  The  recipient  must 
certify  that  it  will  comply  with  the  VR\. 
and  must  ensure  such  compliance 
notwithstanding  any  third  party's 
contractual  obligation  to  the  recipient  to 
comply  with  these  provisions. 

(d)  Cost  of  relocation  assistance.  The 
cost  of  required  relocation  assistance  is 
not  an  eligible  project  cost,  in  that  such 
costs  ara operational  costs.  Such  costs 
must  be  paid  for  with  local  public  funds 
or  funds  available  from  other  soun:es. 

(e)  Definition  of  initiation  of 
negotiations.  For  purposes  of 
det^hjiining  the  formula  for  computing 
the  replacement  housing  assistance  to 
be  provided  to  a  residential  tenant 
displaced  as  a  direct  result  of  privatelv 
undertaken  rehabilitation,  demolition, 
or  acquisition  of  the  real  property,  the 
term  "initiation  of  negotiations"  means 
the  exet:ution  of  the  agreement  between 
the  recipient  and  VA.  or  selection  of  the 
projet:t  site,  if  later. 

§17.731    Site  control. 

(a)  Site  control.  (1)  Where  grant  funds 
will  be  used  for  acquisition, 
rehabilitation,  or  new  construction  \o 
provide  supportive  housing  or 
supportive  services,  or  to  establish 
.service  centers,  except  where  an 
ijpplicant  will  provide  services  at  sites 
not  operated  by  the  applicant,  an 
applicant  must  demonstrate  site  coi'lrol 
(f^..  through  a  deed,  capital  lease. 
e.xet;uted  contract  of  sale)  before  VA  will 
execute  a  grant  agreement. 

(2)  If  such  site  control  is  not 
demonstrated  within  one  year  after 
iiiitial  notification  of  the  award  of 
r.ssislance  under  this  part,  the  grant  will 
be  deobligated  as  provided  in  paragraph 
(c)  of  this  section. 

(b)  Site  change.  (1)  A  recipient  may 
obtain  ownership  or  control  of  a  suitable 
site  different  from  the  one  specified  in 
its  application.  Retention  of  an 
assistan'.e  award  is  subject  to  the  new- 
site's  meeting  all  requirements  for 
suitable  sites  under  this  part. 

(2)  If  the  acquisition,  rehabilitation, 
acquisition  and  rehabilitation,  or  new 
construction  costs  of  the  substitute  site 
are  greater  than  the  amount  of  the  grant 
awarded  for  the  site  specified  in  the 
application,  the  recipient  must  provide 
for  all  additional  costs.  If  the  recipient 
is  unable  to  demonstrate  to  VA  that  it 
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is  able  to  provide  for  the  difference  in 
costs,  VA  may  deobligate  the  award  of 
assistance. 

(c)  Fnilure  to  obtain  site  control 
within  oneypor.  VA  will  deobligaleany 
award  for  assistance  under  this  part  or 
pursue  other  remedies  described  in 
§  17.729(c)  of  this  part  if  the  recipient  is 
not  in  control  of  a  suitable  site  before 
the  expiration  of  one  year  after  initial 
notification  of  an  award. 


|FKD<)<;  94-1)0.51  Filr.t  h-■^^-^A:  H4.Saili| 
BILLING  CODE  83J(M)1-P 


DEPARTMENT  OF  THE  INTERIOR  1 

Bureau  of  Land  Management 

43  CFR  Part  4700 

[NV-960-^370-02-241A  ;  Circular  No.  2655] 
RIN  1004-AB84 

Protection,  Management,  and  Control 
of  Wild  Free- Roaming  Horses  and 
Burros 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Final  rule. 


SUMMARY:  This  final  rule  amends  the 
regulations  pertaining  to  the  protection, 
management,  and  control  of  wild  free- 
roaming  horses  and  burros  by  revising 
the  definition  of  wild  horses  and  burros 
lo  e.xclude  foals  born  to  wild  horses  and 
burros  after  approval  of  a  Private 
Maintenance  and  Care  Agreement.  This 
clarification  is  necessary  to  avoid  the 
e.xtreme  administrative  difficulties  that 
would  be  associated  with  locating, 
identifying,  and  caring  for  widely 
dispensed  animals  in  the  po.ssession  of 
private  individuals. 
EFFECTIVE  DATE:  July  1,  1994. 
ADDRESSES:  Suggestions  o/ inquiries 
should  be  sent  to:  Wild  Horse  and  Burro 
National  Program  Office  INV-9B0), 
Bureau  of  Land  Management,  P.O.  Box 
12000,  Reno,  NV.  89520-0006. 
FOR  FURTHER  INFORMATION  CONTACT: 
Bruce  Dawson,  (702)  785-658.3. 
SUPPLEMENTARY  INFORMATION:  The 
regulations  on  the  protection, 
management,  and  control  of  wild  free- 
roaming  horses  and  burros  are  presently 
silent  regarding  the  ownership  of  foals 
born  to  mares  and  jennies  under  the 
maintenance  and  care  of  an  adopter  but 
for  which  |io  title  has  been  issued. 
Althoughlhe  Bureau  of  Land 
Management  (BLM)  has  treated  these 
foals  as  the  private  property  of  the 
adopter  of  the  parent  female,  there  has 
been  no  clear  statement  in  regulation  of 
this  policy.  Therefore,  this  amendment 


to  4.1  CFR  4700.0-5(1)  is  intended  lo 
clarify  the  ownership  of  these  foals  by 
explicitly  excluding  them  from  the 
definition  of  wild  horses  and  burros 

Foals  bom  to  adopted  wild  horses  and 
burros  must  be  treated  as  private 
property  to  avoid  the  tremendous 
administrative  difficulties  and  expense 
that  would  otherwise  result.  Titling  ol 
wild  horses  and  burros  is  not  mandatory 
and  for  various  reasons  many  adopters 
do  not  apply  for  title.  The  BLM 
presentlymaintains  records  on  about 
11.000  untitled  female  wild  horses  and 
burros  that  are  of  reproductive  age.  if 
foals  born  to  these  animals  were  treated 
as  wild,  the  BLM  would  need  to  !o«;atP. 
freeze  mark,  and  catalog  each  animal,  as 
well  as  enter  into  new  Private 
Maintenance  and  Care  Agreements,  and 
colled  adoption  fees  for  each  foal.  In 
addition,  if  the  offspring  of  the  adopted 
mares  and  jennies  were  to  he  conside.red 
wild,  subsequent  generations  would 
also  have  wild  status  until  titles  uere 
issued. 

A  proposed  rule  addressing  these 
concerns  was  published  in  the  Federal 
Register  on  October  1.  199.1  (58  FR 
51297).  One  intradepartmental  comment 
was  re<;eived.  It  suggested  that  in 
amending  the  definition  of  wild  horses 
and  burros  as  it  pertains  to  the  status  of 
foals,  the  rule  should  also  address. the 
status  of  foals  born  in  BLM  facilities, 
after  mothers  have  been  removed  from 
public  lands  but  before  the  mothers  are 
placed  in  the  care  of  the  adopter. 
Language  has  been  incorporated  into 
this  final  rule  to  clarify  that  such  foals 
would  be  considered  to  be  wild  horses 
or  burros. 

The  principal  author  of  this  final  rule 
IS  Vern  Schulze  of  the  Wild  Horse  and 
Burro  National  Program  Office,  BLM 
Nevada  State  Office,  with  the  assistance 
of  Heather  Thomas  of  the  Division  of 
Legislation  and  Regulatory 
Management,  BLM  Washington  Office. 

The  BLM  has  determined  that  this 
final  rule  does  not  constitute  a  major 
Federal  action  significantly  affecting  tht 
quality  of  the  human  environment  and 
that  no  detailed  statement  pursuant  to 
section  102(2)(C)  of  the  National 
Environmental  Policy  Act  of  19h9  (42 
U.S.C.  4332)  is  required.  The  BLM 
prepared  an  environmental  assessment 
and  a  finding  of  no  significant  impact 
for  the  proposed  action. 

This  rule  was  not  subject  to  review  by 
the  Office  of  Management  and  Budget 
under  Executive  Order  12866.   * 

Under  the  Regulatory  Flexibilitv  A<.t 
(5  U.S.C.  601  etseq.)  the  rule  would  not 
have  a  significant  economic  impa<  t  on 
a  substantial  number  of  small  entities. 
The  rule  does  not  impose  direct  or 
indirect  costs  on  small  business. 


organizations,  or  .small  govemmeni.il 
jurisdictions.  No  direct  or  indire«;i 
benefits  are  quantifiable  for  small 
entities. 

The  Department  certifies  that  this 
final  rule  does  not  represent  a 
governmental  action  capable  of 
interference  with  constitutionally 
protected  property  rights.  Therefore,  as 
required  by  Executive  Order  12630.  th,. 
Department  of  the  Interior  has 
detennined  that  the  rule  will  not  t  ause 
a  taking  of  private  properly 

The  Department  has  certified  to  the 
Office  of  Management  and  Budget  that 
these  regulations  meet  the  appii<  able 
standards  provided  in  sections  2(.-)]  .md 
2(b)(2)  of  Executive  Order  1277ii 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  the  Office  of 
Management  and  Budget  under  44 
U.S.C.  3501  H  seq  However,  the 
collections  of  information  contained  in 
Croup  4700  have  been  approved  b>  the 
Office  of  Management  and  Budget  under 
44  use.  3501  fitspq.  and  assigned 
( learance  number  1004-0042 

List  of  Subjects  in  43  CFR  Part  4700 

Advisory  committees.  Aircraft. 
Intergovernmental  relations.  Penalties, 
Public  lands.  Range  management.  Uild 
horses  and  burros,  and  Wildlife. 
For  the  reasons  set  out  in  the 
preamble  and  under  the  authorities 
cited  below,  part  4700,  subchapter  D 
chapter  II.  title  43  of  Uie  Cotle  of  Fe.leral 
Regulations  is  new  amended  as  follows: 

PART  4700— PROTECTION. 
MANAGEMENT,  AND  CONTROL  OF 
WILD  FREE-ROAMING  HORSES  AND 
BURROS 

1.  The  authority  citation  for  43  CFR 
part  4700  is  revi.sed  to  read  as  follows: 

Authority:  16  U..SC.  13.31-1.140  18  I    .S  ( 
47.  43i;..S.C.  315andl740. 

2.  Se<:tion  4700.0-5  is  amended  by 
rtnising  paragraph  (1)  to  read  as  f^jllows:- 

§4700.0-5    Definitions. 


(1)  WHd  horsfs  and  hurms  meciis  oil 
unbranded  and  unclaimed  horses  and 
burros  that  u.se  public  lands  as  all  or 
piirt  of  their  habitat,  that  have  been 
removed  from  these  lands  by  the 
authorized  officer,  or  that  have  been 
born  of  wild  horses  or  burros  in 
authorized  BLM  facilities,  but  have  not 
lost  their  status  under  section  3  of  the 
Act.  Foals  born  to  a  wild  horse  or  burro 
after  approval  of  a  Private  Maintenance 
and  Care  Agreement  are  not  wild  horses 
or  burros.  Such  foals  are  the  property  of 
the  adopter  of  the  parent  mare  or  jenny. 
Where  it  appears  in  this  part  the  term 
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wild  horses  and  hurros  is  deenjed  to 
include  the  tn^jn  free-roaming. 

Ddted:May  ".r.  i*}94 
Bob  Armstrong. 

Assistant  Secrcrary  nj  fhe  Interior. 
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DEPARTMENT  OF  HEALTH  AilD 

HUMAN  SERVICES 

45  CFR  Part  46 
RIN  0905-AC52 

Health  and  Homan  Services  Pfclicy  for 
Protection  Gt  Human  Subjects 
Research 


*GENCr:  DfepartiBsiit  of  Health 
Human  Senices  (HHS). 
action:  Final  rule 
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SUMMARY:  The  Department  of 
Human  Sei^ices  (HHS)  is  am 
Human  Subjects  Protection  regi ! 
to  rescind  the  provi<;on 
review  and  advice  from  an  Eth 
Advisory  Board  for  research 
applications  and  ^jroposals  inv( 
vitro  fertiliz^lion  (IV'F)  of  hum 
a  prerequisite  tc  f-nding  by  HI 
components.  The  prcn-ision  wai 
nullified  b}  the  Nar.mal  In.sti 
Health  Revitftliza-io-i  .'\ct  of  1 
regulations  s.re  being  amended 
this  statutory  rvjlun cation. ; 
Review  Board .(IRBf,reiiew  and 
approval  of  appiicarions  and 
involving  i-i  vitro  fertilization  ( 
human  ov;i  continues  to  be  reqt 
accordance  with  othwr  provisions 
Human  Subjects  Proter.ion  re^. 
Furthermore,  \h.e  Sfcrttary  may 
exercise  the  opticui  of  seeking 
from  an  Etf  ical  .Advisory  Board 
ethical  issues.  inciLidirig  IVF, 
research  appi:c:ations  and  propdsal 
EFFECTIVE  OATE:  This  an.Hndm 
effective  OP.  )i;nel.  \':-9^ 
FOR  FURTrttR  INFOFtMATlON  C' 
F.  William  Duriuntl,  Jr  .  |.D..  Offtce 
Protection  t.-om  Reser.r  ii  Risks 
National  i;.stit.!?es  of  Hcjuh, 
31,  room  5Pfi^  9000  Rcckville 
Bethesda.  Maryland  2;»a92-001 
telephone  [Mtii  40C.-"J('.S  (this 
toll-free  r.'.iniber) 
SUPPLEMENTARY  IN'OR^AriON 
amendim^  ;! ;  I^umar  SL-hjects 
Protection  remila'ions  ar  45  CFR 
subpart  B.  nv  resciridint;  paragra  >h 
of  section  204  nf  the  reculations 
provision  of  tl>e  regis  k«tipns  was 
nullified  by  section  \2l't. )  of  the 
Revitali/.,;t'ion  Act  of  1993.  Publ 
103-45.  er.acted  op  fane  10 
therefore  no  {o:i«iT  has  any  iega 
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HHS  is  rescinding  paragraph  (d)  of 
section  204  now  so  that  the  regulatioire 
will  accurately  reflect  the  statutory 
nullification  oflhcTcquirement  for 
Ethical  Advisory  Board  review  of 
research  involving  the  in  vitro 
fertilization  of  human  ova.  as  a 
prerequisite  for  funding  by  HHS  and  its 
components. 

Notice,  piiblic  comment,  and  delayed 
effective  date  have  been  waived  for  this 
amendment  based  on  a  finding  of  good 
cause.  These  procedures  for  ensuring 
public  participation  in  the  rulemaking 
process  and  time  for  compliance  are 
unnecessary  because  the  substantive 
change  has  already  been  made  by  Public 
Law  103-43.  Furthem-iore,  it  is  a  change 
that  relieves  a  restriction  on  the  funding 
of  research  by  HHS  and  its  components. 

Regulatery  Impact  Statement 

The  Secretary  has  examined  this  final 
rule  in  accordance  with  the 
requirements  in  Executive  Order  12866. 
Regulatory  Planning  and  Review,  and 
has  determined  that  it  will  not  [  l  >  Have 
an  annual  effect  on  the  economv  of  $100 
million  or  more  or  adversely  affect  in  a 
material  way  the  economy,  a  sector  of 
the  efconomy,  productivity,  competition, 
jobs,  the  environment,  public  health  or 
safety,  or  State,  local,  or  tribal 
governments  or  communities.  iZ)  create 
a  serious  inconsistency  or  otherw  ise 
interfere  with  an  action  taken  or 
planned  by  another  agency;  (3i 
materially  alter  the  budgetary  impact  o! 
entitlements,  grants,  user  fees,  or  loan 
programs  or  the  rights  and  obligations  or 
recipients  thereof;  or  rai.se  novel  legal  or 
policy  issues  arising  out  of  legal 
mandates,  the  President's  prionties.  or 
the  principles  set  fortn  in  Executive 
Order  No.  12866,  Therefore,  it  does  not 
require:  (1)  An  assessment  of  benefits 
anticipated  from  the  action;  (2)  an 
assessment  ott;osts  anticipeted  from  the 
action;  or  (3]  an  a.ssf!;srr'ent  of  costs  end 
benefits  of  potentially  effective  and 
reasonably  fea<;ib!e  alternatives  to  the 
proposed  reti'.lstiorwS. 

Regulatory  Flexibility  Act 

The  Secretar\-  certifies  that  tht  final 
rule  will  nnt  have  a  cignificsnt 
economic  impact  on  l  substantia! 
number  of  .^mail  entities.  Therrtfore  a 
reguIator\-  flexibility  ?.r.?!ysis,  as 
defined  under  t.he  RRqi;'afor\'  Flexibility 
Act  of  198G  (,s  U.S.C.  chapter  6),  is  not 
requi.''ed 

Paperwork  Keduclion  Act  of  1980 

This  final  niie  dot^s  not  contain  ar.v 
information  coliecticn  requirements 
subject  tpOffi.:ie  of  Minagement  and 
Budget  (OMfi)  review  and  approval 


under  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C.  chapter  35). 

Catalogue  of  Federal  Domestic 
Assistance 

The  Catalogue  of  Federal  Domestic 
Assistance  (CFDA)  numbered  program 
affected  by  this  final  rule  is:  93.891 

List  of  Subjects  in  45  CFR  Part  46 

Health.  Human  research  subjects. 

Dated:  January  31. 1994, 
Philip  R.  Lee, 
Assistant  Secretary  for  Health. 

Approved:  April  7,  1994. 
Donna  E.  Shalala, 
Secretarv. 

For  the  reasons  set  out  in  the 
preamble,  subpart  B  of  part  46.  title  45 
of  the  Code  of  Federal  Regulations  is 
amended  as  set  forth  below. 

PART  46— PROTECTION  OF  H'JMAN 
SUBJECTS 

1.  The  authority  citation  for  part  46  is 
revised  to  read  as  folioivs: 

Authority:  5  U.S.C.  301  42  U.S.C.  289. 

§46.204    [Amended] 

2.  Paragraph  (d)  of  ^  4'3.204  is 
removed. 

(PR  Doc.  94-13273  Filed  5-?l-94;  8  45  am] 

BILUNC  cow  4t40-01-M 


DEPARTMENT  OF  COMfJIERCE 

National  Oceanic  and  Atmosphenc 
Administration 

50  CFR  Part  671 

■Docket  No.  940253-4  J 51;  1.0.  C2J494C] 
RIN  0648-AG20 

King  and  Tanner  Crab  Fisheries  w  tne 
Sermg  Sea  and  Aleutian  Islands 

AGcNCY:  National  ^tk.-ine  Fisheries 
Service  (NMFS).  National  Oceanic  snd 
Atmospheric  ,\dnxi!;i':trat:on  (NO/\A), 
Co-mmerce. 
ACTION:  Final  riile 


SUMMARY:  NMFS  announces  the 
approval  of  Amepdr.ient  2  lo  the  Fishery 
Management  Pirn  {FMF)  for  tiie 
Ccmmercial  King  and  Tanner  Crab 
Fisheries  of  the  Bering  Sea  a.id  Aiei;tia;- 
felands  (BSAl).  NMFS  issues  final  . 
rtiJulations  removing  exi.sting 
regulations  that  superseded  State  ot 
Alaska  (State)  regaiatlons  that    . 
established  Norton  Sound  as  a 
,si:perexclusive  registration  area  in  the 
exclusive  economic  zone  (EEZ)  of  the 
BSAL  This  action  is  necessary  for 
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effective  ni;;n;t>^Hni(  nt  of  the  flsiiery 
having  the  siiKillest  bionia.ss  and 
guideline  harvest  level  ICHL)  in  tli-- 
BSAI  crab  fish(::ries.  This  action  is 
inteiid(;fi  to  proniote  inaiiagement  and 
r;oris(.rvaliun  of  (.rah  nnd  other  fishery 
resources  and  to  further  !hc  goals  r.ud 
objectives  cohtnined  in  the  FMP  for  the 
Commerci.il  Kiir^  and  TanniT  (.V,!!-, 
Fisi-.cries  v.\\\w  HSAl, 

tFFECTIVE  DATE:  June  27.  VYM. 

ADDRESSES:  Copies  of  Amendment  2 
and  th:-  env,  iruiiir.ental  assessment/ 
rei?.ul,ilor\  inipa*  t  review.-finiil 
reguhitorv  flexibiJitv  analysis  (FA/RIR/ 
FRF.AJ  may  be  obtained  from  the  North 
Pacific  Fishery  Manaoenient  Count  ii, 
P.O.  Box  103136.  Ant  hornge.  AK  9<).t1() 
(907-27  1-2;U)9), 

FOR  FURTHER  INFORMATION  CONTACT:  Kim 
|.  Spitler,  Fisheries  Majia.yenient 
Division.  Alaska  Region.  NMFS,  907- 
586-7228, 

SUPPLEMENTARY  INFORMATION: 

Background 

The  cominerciaMung  and  Tan.ier  crab 
fisheries  in  the  EEZ  of  the  BSAI  are 
managed  under  the  FMP.  This  FMP  was 
prepared  by  the  North  Pacific  Fishery 
Management  Council  (Council)  under 
the  Magnuson  Fishery  Con.servation  and 
Management  Act  (Magnuson  Act).  It  is 
a  framework  FMP  that,  with  oversight 
by  the  Council  and  the  Secretary  of 
Commerce  (Se<:retary).  defers 
management  of  the  crab  resources  in  the 
BSAI  lo  the  State.  The  FMP  was 
approved  by  the  Secretary  and 
implemented  on  June  2,  1989,  At  times, 
regulations  implementing  the  FMP  must 
be  amended  to  resolve  problems 
pertaining  to  manngemeni  of  the  BSAI 
crab  fisheries. 

The  FMP  contains  three  categories  of 
management  measures: il)  Specific 
Federal  management  measures  that 
require  an  FMP  amendment  to  change; 
(2)  framework  type  management 
measures,  with  criteria  set  out  in  the 
FMP  that  the  Stale  must  follow  when 
implementing  changes  in  State 
regulations:  and  (,"?)  measures  that  are 
neither  rigidly  specified  nor 
frameworked  in  the  FMP,  and  that  may 
be  freely  adopted  or  modified  by  the 
State,  siihiH(  t  to  an  appeals  pro(:ess  or 
other  Ffd.'ral  laws.  Registration  areas 
are  listed  as  a  category  2  measure. 
Section  y.-l.W  of  fhe  FMP  specifies  that 
king  end)  registration  areas  may  be 
desigihitcd  iis  either  exclusive  or 
nonexclusive.  Designation  of  a 
regis! r.ition  area  as  superex(  lusive 
u  ouK!  require  an  FMP  amendmenl  und 
ii)(  or[.uratiot:  into  the  F.MP  as  a  category 
1  m;ina,k,Hnii'nt  measure 


-At  its  January  1984  meeting,  the 
Council  adopted  Amendment  2  to  the 
FMP  and  requested  that  NMFS  prep.-ire 
a  rulemaking  lo  implement  the 
amendment.  Amendment  2  e.stahiishes 
the  Norton  Sound  Section  of  the 
Northern  District  of  the  BSAI  king  <  rab 
tisherv  as  a  supen-M  lusive  registration 
;irea. 

.•\  notice  of  avni!;ibi!itv  of  .Ainendiuerit 
-2  was  published  in  fhe  Federal  Register 
on  February  23,  1994  (59  FR  8595),  and 
invited  comments  on  the  amendment 
through  April  23,  1994.  A  proposed  rule 
to  implement  .Amendment  2  was 
published  in  the  Federal  Register  March 
4,  1994  (59  FK  10365).  Comments  on  the 
proposed  rule  were  invited  through 
April  14,  1994,  One  letter,  containing  14 
communis  on  Amendment  2  and  the 
proposed  rule,  v.as  received,  The.se 
comments  are  summarized  in  the 
Response  to  Comments  section,  below. 

Amendment  2  was  approved  by 
NMFS  on  May  18.  1994,  undfer  section 
304(b)  of  the  Magnuson  Act.  Under  the 
amendment,  the  operator  of  any  vessel 
regi.stered  in  the  Norton  Sound  Section 
of  the  Northern  District  of  the  BSAI  king 
c:rab  fishery  superexclusive  area  (.annot 
register  the  vessel  in  any  other  EEZ  area 
of  the  BSAI  during  that  registration  year. 
Upon  reviewing  the  reasons  for 
Amendment  2,  and  the  comments  on 
the  proposed  rule  to  implement  it. 
NMFS  has  determined  that  this  final 
rule  is  nece.ssary  for  fishery 
con.servation  and  management.  The 
final  rule  removes  existing  regulations 
at  50  CFR  671.20.  which  supersede 
existing  State  regulations  designating 
Norton  Sound  as  a  superexclusive 
registration  area. 

The  intent  of  this  measure, 
implemented  under  Amendment  2,  is  lo 
allow  for  a  slower-paced  fishery,  fiil'l 
attainment  of  guideline  harvest  levels, 
longer  seasons,  and  reduced 
administrative  and  enforcement  i  osts. 
This  measure  also  will  provide  for 
consistency  between  the  FMP  and  Slate 
regulations  governing  the  BSAI  crab 
fishery.  Further  explanation  of.  and 
reasons  for,  this  measure  is  contained  in 
the  preamble  to  the  proposed  rule  (59 
FR  10365,  March  4.  1994) 


Comments  and  Responses 

r'*-<l^ie  letter  of  comments  from  the 
\  Alaska  Crab  Coalition  was  rei  ei\t d 
within  the  comment  period,  riit: 
<  ommenfs  were  oppo.sed  to  AnieiKliuent 
2,  A  summary  of  comments  mmS  .N.MFS' 
response  follow: 

Cnmnifnt  1.  At  the  De<:etn!."r  1()93 
Clouncil  meeting,  the  Scientilit,  ami 
.SMtistical  Committee  (SSC)  i  ominenfed 
that  the  EA  prepared  for  Aniendn;.-;)!  i 
n^quircd  considerably  more 


developn;ent  with  re.specl  lo  !h»-  <.o>'.> 
and  p.roductivify  rates  t^'.f.f  breer  rtnt) 
smaller  vessels.The  SS';  Lrther  sV.\\yn\  :■ 
that  data  .sources  neeclt-o  T  t*-  ?nore 
hilly  dL'scriiied. 

lU-<p(rr.s,:  The  init;.:ii  trr.>1l  L.\.kJR. 
IRF.'\  wa-;  revis(>d  to  ..  ::;;»<s  «:oT/5iv,e;iis 
m  ide  hy  l!u-  SSC.  A  -e.  ..-d  t»-r<!Pn  w.i.s 
sul)se(nieniiy  reviewof;  f/.,  ^^^^  ShC..  .\t 
the  January  1994  Ca..-..         ..v.;.:^:.  the 
S,SC  reported  that  th.     :.     ^'t  h«d 
addressed  the  issues   ,:■       -  t-'d  .n 
December  by  conduc:;'.:       :  rional 
analyses  that  examii,- ti     .■: .,  ro.'-iije  u\ 
possible  v,T  lues,  the  <:m:.-  •■.    -  oi.;he 
results  to  the  assumed  ."  ■      -  .  : ,  (.st-- 
and  productivity  rates.  .  •?„. 

scenario  where  smai!  a::.;     :^~  ir-^s^k 
are-u.ss  jmt'd  lo  ha',  e  sir:,; '':.'  <c<:'k.  t:mt's 
for  pots  and  to  experience  i.»n;d6i  ex- 
*  vessel  prices.  In  addition,  thf  i-<i;,t\sfs 
provided  a  more  detailto  &.y  i.«.>ion  of 
management  and  enfor(.^>r,f-VvJ  u'<k 
under  the  different  al'err,i!;ves  \T.1FS 
has  determined  that  the  speuhc  issues 
rai.sed  by  the  SSC  in  its  rex  iew  of  the 
initial  EA/RIR/IRFA  (Dfo-rr.r-er  14, 
1993)  have  been  adequete.'y  addressed 
in  the  EA/RIR/IRFA  that  xvas  made 
available  for  public  commeJiJ  m  January 
1994. 

'  Comment  2.  The  proposed 
amendment  is  not  consistent  with 
national  standard  1  of  the  Ms'pnuson 
Act  in  that  it  vy-ould  not  i  o;:trihute  lo 
the  long-term  avoidance  of  overfishing. 
The  procedures  used  to  establish  and 
enforce  the  GHL  in  fhe  Norton  Sound 
summer  king  crab  fishery  rtmam 
unchanged  by  AmendmeM  2  This 
refiifes  the  claim  in  the  F.A  thol 
Amendment  2  would  contribkj'e  to  the 
avoidance  of  overfishing.  Moreover. 
Amendment  2  enr  ourage>.  a.^d  does  nol 
constrain,  fhe  development  o5  r.ew. 
small-boat  capacity  in  the  fi*he;y.  'ihis 
(ould  readily  result  in 
overcapitalization  and  a  (  o:»«-etjuenl 
hiture  risk  of  fishing  p^e'^4.r^t.  lesding 
to  overfishing. 

The  propo.sed  amend.T.t.;l  -Ain  not 
contribute  to  the  aftaiamens  rd  optimum  ' 
yield  (OY)  as  claimed  by  :.>  EA.  whi(  h 
cites  fhe  substantial  unde:hoj„»-s!  thai 
occurred  in  1992.  The  undt- ir.ijrvfsi 
resulted  from  failure  to  prcvjdt-  for 
adequate  management  d;ir>>;^-  T.e  <•(  urse 
of  the  1992  opening.  Thi«  *ACr«. 
evidenced  by  a  m;nin;:emf  M  d» » ;sii)ii  \u 
set  the  1992  closure  dr.-  ,.-.  -.i'- .... ,  nf 
the  opening. 

Hesponse.  AmeiHic.Hi.,  ^  .k  ■.  >  ,,v,,.,  j., 
with  national  standard  I   It  i.«.  not 
nec.essary  to  (  hange  the  pr;n.«-rf:i.'i-  u^ed 
to  establish  a  GHL  to  (.cr.tr;tv;:e  ii.  the 
avoidance  of  overfishing,.  Tht-  FMP 
authorizes  the  State  io-:n.r.itr  jj«.»-„v..;i 
adjuslmenls  to  (^,Hl.s  ,-,hei  «  VTi-xi-'.-.^'r.:] 
of  appropriate  factor^ , CO  :;!  '■,-.  ■>•-:; 
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(hat  inseason  data  are  avai 
th«se  factors  include  the  eff( 
fisf-jng  effort  within  the  reg 
area,  catch  per  unit  of  effort 
har.est.  and  timeliness  and 
catch  reporting.  The  dispers 
predicted  to  occur  in  a  suf 
regi'^'ratton  area  can  slow  tht 
the  fisher^'  and  reduce  the 
con.se.-^'ative  management  m 
(eg.  premature  Tishery  c 
sometimes  are  necessary  to 
potential  Far  overhar^est  of 
in.season  data  are  more  readi 
and  utilized  in  a  silower-paci 
A  critical  a.specl  of  national  ? 
is  consideration  of  the  rate  o 
mortality  and  its  effect  on  th« 
c:apaci'y  of  the  stock  to  prodi  ce 
maximum  sustainable  yield.   )ispersing 
the  fishing  effort  in  a  gengraji  lic  region 
such  as  Norton  Sound  effectively  slows 
the  rate  of  fishing  mortality. 

The  redistrfbution  of  fishi 
Norton  Sound  that  will  resiil 
superexclusive  registration 
not  involve  vessels  newly  coi  i 
solely  for -Norton  Sound.  Nev 
are  using  existing  and  histori  :al 
Many  had  been  idle  due  to  fa 
salmon  and  herring  fisheries 
potential  increase  in  capacity 
small  fishery  would  be  limit*  d 
CounciPs  proposed  vessel  m(  rato 
v\hich.  if  approved,  would  lii  n 
entry  of  new  vessels  cner  32   t 
into  the  groundfish.  crab,  anc 
fisheries  cjff  Alaska.  The  prop  osed 
moratorium  is  intended  as  an  interim 
manaoemenl  measure  tocurti  i! 
increases  in  fishing  capacity  mtil  a 
cornprehensive  management  jlan  for 
the  groundfisl)  and  crab  fisheries  can  be 
prepared  and  impflemented. 

National  standard  1  requirtjs 
appropriate  consideration  of 
social,  economic,  and  ecolog 
in  the  attainment  of  OY.  BQcaJuse 
temporal  variability  in  these 
GHLs  are  adjusted  annually, 
current  evaluations  of  the  bi 
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socioeconomic  components 
superexclusive  registration  a 
as  a  management  tool  wili  a 
socioeconomic  factors  identif 

NMFS  disagrees  that  the  p 
announced  1992  fishery  cios 
indication  of  mismanagemeni 
State  of  Alaska.  Pre-announcj  d 
havebeeniised  historically  ir 
fisheries  that  experience  put? 
fish:ng  patterns  as  a  result  of 
effort,  such  as  (he  halibut  anc 
fisheries.  Tor  example,  in 
Norton  Sound  crab  fishery  e 
the  second  highest  recorded  r 
pots  ever  fished  and  was 
a  pulse-type  fashion. 
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Comment  J  [t  is  predicted  that  only 
small  harvesting  vessels  and  no  catcher/ 
processors  would  participate  in  the 
Norton  Sound  fishery  if  it  is  a 
superexclusiie  registration  area.  With 
no  observer  coverage,  an  essential 
management  tool  for  effective  fisheries 
management  would  be  lost. 

Response.  Nothing  in  the  amendment 
prohibits  catcher/ proces.sors  from 
participating  in  the  Norton  5oi:r)d  king 
crab  fishery  if  thej'  so  choose.  NMFS  has 
received  information  from  the  industry- 
indicating  that  CKietloating  processor 
may  participate  in  the  1994  fishery. 
Observej-  infx'-niation  would  he 
available  Jii.-  rcitcher  ves.sels  delivering 
to  tliis  prixt.ssnr.  Even  if  no  floating 
processor  p.i-.xipaled.  management 
data  would  .suUie  available. 

In  a  crab  fi.shery  conducted 
predominantly  by  small  catcher  vessels, 
information  necessary  for  effective 
fishery  management  is  ac;quired  by  the 
Alaska  Department  of  Fish  and  Game 
(.\DF&C)  staff  nwnitoring  shoreside 
deliveries.  One  reason  the  crab  observer 
program  was  initiated  was  to  enforce 
regulations  on  catcher/processors  and 
floating  processor  vessnls  regarding  the 
taking  of  sublegal  and  female  crab. 
Compliance  with ihese  .size  and  sex 
regulations  en  catcher  vessels  is 
enforced  by  shoreside  ADF&G  staff 
present  at  the  time  of  delivery. 

Comment  4.  Amendment  2  is  not 
consistent  with  national  standard  2  of 
the  Magnuson  Act  in  that  there  has  not 
been  a  good-  faith  effort  to  assemble  and 
supply  the  best  scientific  information 
available.  The  assertion  that  data  on 
1993  participants  are  unavailable  is 
highly  implausible.  The  central  reliance 
on  a  model  is  a  fundamental  defect  of 
the  EA,  given  the  lack  of  revenue  and 
cost  data. 

Response.  Amendment  2  is  based 
upon  the  best  scientific  information 
available  and  is  consistent  with  national 
standard  2.  The  EA  examined  the 
seasonal  fishing  activities  for  Norton 
Sound  crab  ve.ssels  participating  in 
other  fisheries.  The  data  for 
particrpation  in  other  1993  fisheries  by 
vessels  participatingin  the  1993  Norton 
Sound  king  crab  fishery  were  not 
available  at  the  time  the  EA  was 
prepared,  due  to  ongoing  fishing 
seasons,  the  vc»lume  of  incoming  fish 
tickets,  and  the  time  necessary  for  fish 
ticket  data  entry  and  audit.  Currently, 
most  of  these  data  still  are  not  available. 
Preliminary  review  of  the  available  1993 
fish  ticket  data  indicates  that  only  two 
of  the  14  vessels  .registered  in  the 
Norton  Sound  king  crab  fishery 
participated  in  other  BSAI  king  crab 
fisheries.  If  these  operators  chcxwe  to 
register  in  Norton  Sound  in  the  future. 


they  would  not  be  able  to  registertheir 
vessels  in  other  BSAI  bng  crab 
registration  areas  during  that 
registration  year. 

NMFS  di.s'agreas  that  the  E.\  disphys 
a  cential  relianr*  on  a  model.  Mociels 
are  only  as  good  as  the  assumptions  and 
input  variables  used.  Model  results  are 
best  used  to  g.iuee  the  relative  effects  of 
alternative  management  measures, 
rather  than  the  actual  quantitative 
impacts.  This  was  the  manner  in  which 
the  mode!  was  used  to  analyze  the 
economic  effects  of  the  Norton  Sound 
superexclusive  registration  area  on  the 
participating  fleet. 

Comment  5.  Notably  shsent  t'-'im  the 
EA  is  any  .serious  cliscu.ssion  c  t  e 
effect  of  Amendment  2  on  cra':^  ;i.-.heries, 
other  than  that  in  Norton  Sviu.id.  Tne 
EA  fails  to  addruss  the  eifet:'  of 
increased  effort  and  the  .subsequent 
economic  impact  of  additional  vessels 
operating  in  the  other  crab  fisheries  as 
a  result  of  large  vessels  that  would  no 
longer  operate  in  Norton  Sound. 

Furthermore,  the  E.A  overwhelmingly 
is  concerned  with  the  economic  benefits 
that  allegedly  will  accrue  to  the  local 
community  from  the  adoption  of 
Amendment  2.  Amendment  2  would 
impose  hardships  on  those  who 
effectively  are  excluded  from  the  Norton 
Sound  sumrrwr  crab  fi.shery.  The  EA  is 
superficial  and  legally  insufficient  rn  its 
treatment  of  this  impact. 

Response.  The  EA  is  legally  sufficient 
The  vessel  operators  that  choose  not  to 
register  in  the  superexclusive  Norton 
Sound  fishery  will  not  create  an 
additional  effort  in  other  crab  fi.sheries; 
they  already  participate  in  these  ether 
fisheries.  Therefore,  their  decision  not 
to  register  in  Norton  Sound  would  not 
indicate  an  increa.se  in  effort  in  these 
fisheries.  Norton  Sound  crab  accounts 
for  a  relatively  small  percentage  of  their 
total  harvest,  so  theimpacts  of  obtaining 
an  equivalent  harvest  from  other  BSAI 
crab  fisheries  would  be  relatively 
insignificant  in  such  fisheries. 

A  management  objective  ©f  the  crab 
FMP  is  to  maximize  the  economic  and 
social  benefits  to  the  Nation  over  time, 
including  the  economic  stability  of 
coastal  communities.  When  selecting 
management  measures,  tlie  impact  ef 
management  alternatives  on  the 
distribution  of  benefits  among  menifiers 
of  the  harvesting,  processing  and 
consumer  communities  must  be 
considered.  As  indicated  in  the  RIR.  the 
economic  impacts  on  the  Norton  Sound 
region  frbra  participation  by  small 
vessels  and  a  longer  season  are 
relatively  much  greater  than  the 
economic  impacts  on  crab  communities 
such  as  Dutch  .Harbor,  Bellinghara,  and 
Seattle.  The  1993  Norton  Sound  crab 


fish(!ry  resulted  in  the greritesf  r»nf!;im>s 
of  any  fishery  in  the  Norton  Sound 
region  that  year,  and  a  local  .*re.sh  c  rai> 
r.sarket  was  estahlj.-ihed. 

Conversely,  the  larp,e  vessels  that 
participate  in  the  Norton  .Sound  fishery 
i'W.-?i.T  only  a  small  percentage  oi  their 
arinunl  crab  landings  from  this  r;--.hpry 
The  Norton  Sound  fis.*iarv  arcoMnt>;  fl 


,  ^ or 

less  than  1  pe.rcent  of  the  total  pouD.iigp 
of  tbf  entii^  llSAl  cr&b  fi.-rbery  |<;;f- 
l.-miiary  draf^  EA  reflcns  a  typiv^raphi;  al 
error;  if  indicates  that  Noitcin  Soiiiid 
accounts  for  If.ss  than  5  pencnt.  not  1; 
•see  final  EA  at  page  3-1.1).  The  prunarv 
fisht  ries  for  these  vessels  are  Tsr-ner 
crab  ani  Bristol  Bay  red  king  cral>.  The 
hardsh:.)  cxporienced  by  the  operators 
of  the  large  vessels  was'relative)v  less 
giwn  that  Norton  Sound  rrab' 
cojitributed  no  more  than  0.7  percent  to 
niiy  of  the  2H  catcher/prtKessor  anti 
catcher  vessels'  yearly  crab  landings  fi^r 
1992  and  no  more  than  l.B  pei-cent  nf 
the  total  landings  for  anv  of  the  catcher/ 
processors  in  1990.  Neither  individual 
vessels  nor  participants  in  the  pre-1993 
fleet  were  dependent  on  this  fisJiery  in 
ti'rms  of  year-to-year  participation  or 
landings  mthin  any  one  year. 

Comment  6.  .Amendment  2  is  not 
consistent  with  national  standard  3  of 
the  Magiui.son  Act  in  that  it  dws  not 
manage  the  Norton  Soiuid  summer  king 
crab  fishery  in  close  coordination  with 
other  king  crab  fisheries.  For  instance, 
the  implication  in  the  EA  that 
Amendment  2  coordinates  with  Adak 
brown  crab  fisheries  is  false,  because  no 
relationship  exists  between  the  vessels 
used  in  Norton  Sound  and  those  used  in 
the  Adak  brown  king  crab  fisheries. 

Response.  Amendment  2  i.s  consisftnl 
'.vifh  national  standard  3.  No  dirtT<:f 
r('iationship  exists  between  the 
operators  of  vost,ols  using  single  put  gear 
in  the  Norton  .Sound  red  king  crab 
fishery  and  those  using  longline  pot  gear 
in  the  Ad.ik  brown  king  crab  h.sh»»ry. 
fiowever,  a  i.Tlafionship  does  e\i.-;t 
betwoifn  the  Nurton  .Sound  and  Adak 
red  king  crab  fisheries,  because  single 
I ot  gear  is  used  in  both  and  the  fisheries 
c<ti:ltl  hi;  r(}n<lucted  bv  the  same  ves.sels. 
.Mtemafive  3  of  theEA  considered  the 
op;."on  of  creating  an  exclusive,  r.ither 
t''i.in  a  superc  xclusjvc,  regi^fretion  area 
ill  Norton  .Sound.  Exclusive  registrstian 
in  Nnrton  .So(in<l  would  require  vessels 
to  ri'gister  in  .N'ortnn  Sound,  but  \v(juld 
also  fllltjw  vessels  registered  m 
nonexclusive  areas  to  register  and 
participate  in  the  Norton  Sound  fishery. 
An  ex(  lusive  registiafion  area  would  not 
remedy  the  situation  of  excessive  vesstd 
effort  harvesting  the  sniall  quota  f.i  a 
very  short  time.  Therefore,  unless  the 
Adak  red  king  crab  fishfTv  also  was 
made  excJusivo,  there  would  be  no 


means  of  fornsfalling  participation  by 
much  of  that  fleet  in  Norton  Sound.  The 
Coijnc/I  viewed  -nitern.ntive  3  as  mon? 
re.striirtive  on  the  entire  fleet  than 
Alternative  2  be<.ause  if  would  fijrthcr 
limit  their  registration  options.  The 
Council  and  Serretary  considered  the 
close  coiirdinafion  that  exists  among  the 
Norton  Sound  fishery  and  Lhe  other 
B.SAI  crab  fi5.ht^ries  in  developing  the 
supen-xi  luSive  a.Tia  for  Nc^rton  .Sound 

Comment  ?.  Amendment  2  is  net 
consistent  with  national  slandar.i  4  of 
the  Magnuson  Act  :n  that  it 
incorporates,  or  relies  upon,  a 
discriminatory  state  law  or  regulation. 
The  p.-^ci.se  effect  of  .^nien'linent  2  is  to 
advantage  local  Alaskan  residents  at  the 
expen.se  of  non-Alaskans  in  the  Norton 
Sountl  summer  king  crab  fishery. 

It  is  not  necessary  to  a  Hex  ate"  the 
Norton  .Sound  summer  king  crab. 
Favoritism  shown  to  Alaskan  residcmts 
may  lead  to  less  responsible 
management  through  more  leniency  in 
the  regulatory  and  enforcement 
processes.  In  fact.  .State  management  of 
the  1993  Norton  Sound  crab  fishery 
relaxed  time  and  area  restrictions  to 
allow  local  residents  access  to  areas  that 
have  been  closed  for  5  years  due  to 
conservation  problems. 

flesponseW^mendiiicnl  2  is  ccmsistent 
with  national  standard  4.  NMFS  is  not 
aware  of  any  discriminatory  State  law  or 
regulation  incorporated  in  Amendment 
2  that  suggests  a  preference  for  Alaska 
residents  in  the  management  of  the 
fisheries.  The  commenfer  did  not  c:ite 
the  alleged  disciiminatory  statute.  The 
amendnient  does  not  prohibit  any  vessel 
in  the  fieet,  reg.irdless  of  where  it  is 
registered,  from  electing  to  fish  in  the 
Norton  .Sound  superexclusive 
registration  area  or  elsewhere  i;i  any 
ye.-ir  Any  vessel  including  an  Alaska- 
registered  vessel,  permiff(?d  to 
participate  in  theJVJorlon  Sound  king 
crab  fishery  may  ncjf  fish  for  king  crab 
in  iiny  othc'r  B.SAI  rrgiitra'ion  area. 
Vcissels  from  culside  Alaska  may 
operate  in  exclusive  and  nunexclusive 
areas,  in  only  nonexc  lusive  areas,  or  in 
the  Norton  Sound  supfrexc!u.sive  arf?.. 
The  designation  of  Norton  Sound  as  a 
superexclusive  registration  area  is  not 
primarily  an  a??oralive  measure.  Title  .50 
CFR  602.14(c)(1)  states  that  an 
.illocation  or  as.sig.iruent  of  fi^h.ng 
privileges  is  a  direct  and  ckliberale 
distribution  of  the  opportunitv  to 
piulicipale  in  a  fi.shery  ajnong 
identifiable,  disrn;fe  user  groups  u: 
inr'ividuaJs.  Many  management 
measures  have  indirect  allocalive 
effects,  but  only  those  measures  that 
result  in  direct  diijlributions  of  fishing 
privileges  will  be  judged  against  the 
allorjUion  recjuirements  of  naticn.'il 


sfand.ird  4  Allocations  of  fishing 
privileges  include  individual  vessel 
catch  li.^l^ts,  quotas  by  vessel  (lass  .ml 
gear  type,  different  quotas  or  fishing 
sea.sims  for  rotreaf  irmal  and  conimen.i.d 
fishemjen.  as.sfgnment  of  otean  arras  to 
different  gear  users,  and  limitfition  of 
permits  t<5  a  certain  number  of  ves.sels 
or  fishermen.  While  the  designatim  nf 
.N'orton  Sound  as  a  superexclusive 
registration  ansa  is  not  primarily 
allof-ative,  if  does  have  allocative  efforts 
that  arc  incidental  to  the  primary 
con.snrvarion  purpose  of  the 
amendment.  NMFS  expects  operators  of 
lar^  vessels  will  be  discouraged  from 
participating  in  the  .Norton  Sound 
fishery,  because  the  resource  base  is 
relatively  small  and  if  is  nut 
pconomirally  feasible  for  large  vessels  to 
operate  in  Norton  Sound.  Tlierefon?, 
NMFS  did  consider  the  three  criteria 
outlined  in  50  CFR  B02.14(c)(3jfi) 
through  (iii). 

The  araendm-nt  is  fair  and  equitable. 
The  1993  GHL  accounted  fof  less  than 
1  percent  of  the  total  available  harvest 
in  all  of  the  B.SAr  crab  fisheries.  There 
is  crab  available  elsewhere  for  harvest 
by  a  vessel  not  registered  in  Norton 
Sound. 

The  amendment  is  consistent  with  .""jO 
CFR  602.14(cK3)(ii)  in  that  if  promotes 
conservation  by  encouraging  a  rational, 
more  easily  managed  use  of  the 
resource.  .See  NMFS'  respon.se  to 
Co.ninTent  2.  In  the  past  10  fishery 
seasons,  the  re.source  was  overhanested 
5  times,  substantially  underhar\e.sfed 
once,  and  the  fishery  did  not  open  in 
1991  Awe.  to  excessive  effort  present  and 
concwm  over  possible  damage  to  the 
resource  (see  EA.  Table  12).  Designating 
Norton  .Sound  as  a  superexclusive  area 
is  exp;«:fed  to  dissuade  the  oper;?tnrs  of    ■ 
large  v.^sels  from  coming  in  and  t.iking 
the  cTflb  quickly  and  risking 
overharvest,  provide  for  better 
monitoring  of  the  GHL  with  a  sir,a:;  bn,it 
fishery,  and  promote  OY  by  not  lea\  ing 
available  crab  on  the  grounds. 
The  amendment  avoids  the 
Kcquisifion  of  excessive  shares  of  fishing 
P'-tvilt?f;es  by  uny  one  person  or  entity 
The  purpose  of  superexclusive 
rrgistratian  is  not  to  distribute  fishing 
slia-res.  Many  factors  can  limit  a  ves-sels 
fishing  capa.  ity  In  Norton  Sound, 
individual  vessels  are  limited  bv  %\7v 
and  by  the  number  of  puis  deployed. 
Cufn'nt  rf^gulations  limit  the  nu.r.tjcr  of 
pots  to  40  on  vessels  125  ft  (3U  m)  or 
less.  Tliejifi  nnstrictions  effectively 
prevent  any  one  vessel  from  harvesting 
an  ir.Drdiuiite  amount  of  the  avail.iblc 
f.HL. 

Ill  nntii  ipation  of  a  longer  soasDU  .is 
a  result  of  lowered  pot  limits  and 
reduced  effort,  .State  management 
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mortality  of  the  live  crab  held  in  tanks. 
Snwiiler  ves.sels  typically  do  not  have 
live  tanks,  therefore,  the  freshwater  lens 
*loes  not  impact  crab  onboard.  Lvideuce 
indicates  that  pulse-type  fishing 
p.dtteaus  typical  of  fisheries  of  short 
;iari;tion  n.s'dt  in  decreased  pot  soak 
fimes  .=>.nd  more  frequent  pot  pulls. 
f-?ar;dling  mortality  of  female  aiid 
iiibh.'gal  era!)  sufisequently  incrtuises 
Ftshert'is  of  longer  duration,  such  as 
thi'.t  expected  th.roagh  SLiperexciusive 
registration,  effectively  increase  soak 
time  of  pots.  This  allows  smaller 
•iutiU  vd  crab  the  opportunit\  to  escap*' 
s:.d  reduces  handling  mortalitv. 

C.bf fi.r*^';f  9  Amendment  2  is  not 
t:ur.sisft'rit  with  national  standard  5  of 
fht!  M.ignusim  Act  in  that  it  offers  no 
pn.spwit  of  long-term,  increased 
efficiency  in  the  Norton  Sound  summer 
king  cr«h  fishery,  and  would,  instead, 
leail  to  decreased  effii:ienc:v  in  the  other 
crafi  fisheries.  The  operators  of 
displaced  vessels  will  respond  by 
concentrating  their  efforts  mon; 
tnfec.siveiy  in  the  other,  aln^adv 
overcapitalized,  crab  fisheries. 

lU-pottsc^  NMFS  disagrees.  The 
amendment  is  consistent  with  national 
stantlard  5.  See  NMFS"  rt^sponses  to 
fAinmtents  2  and  5.  . 

Coumtfnt  10.  The  side  purpose  of 
Amendment  2  is  economic  allo<:ation. 
thus  it  is  not  consistent  with  national 
standard  3  of  the  Magnuson  Act.  A 
ftittua!  basis  for  a  claim  of  an  advantage 
to  fw  gained  for  management  of  the 
?i.-:hery  under  .^mendir.ent  2  is  lacking 
Sorud  claims  that  are  cast  in  terms  of 
f>»;,etlts  to  hical  Alaskan  communities 
.:re  unsubstf.iitiated. 

I'.esponsp.  N'MFS  disagrw's.  The  sole 
purpose  of  the  amendment  is  not 
allocaUve.  NMFS  acknowledges  that  the 
amendment  may  have  sonu;  indirect 
allof-ati'.e  effects  and  this  is  addressed 
in  the  respor.se  t<i  Comment  7  riaims 
■M  advantages  to  management  and  of 
social  benefits  to  local  communities' ure 
clearly  evident  from  the  1993  fishery, 
whif  h  was  essentially  nia:iaged  as  if  it 
were  superexclusive. 

Comment  11.  Amendment  2  is  not 
ctiCsistcnt  with  national  stand.ird  f>  of 
th.:  Mugnuson  Act  in  that  it  dies  not 
allow  for.  or  re.«pond  to.  variations  and 
contingencies  in  the  Nortc-n  Sound 
sr.;i:u(ier  king  crab  fishery.  Aniendment 
2  encourages  unconstrained  building  of 
new  cipacity  f(<r  the  fishery  and  does 
not  address  the  prospwt  of 
overcapacity.  It  does  not  provide  any 
advantage  over  the  status  quo 
management  for  contending  with  the 
likely  influx  of  excessive  capacity  or  the 
probable  periodic  decline  of  the 
resource  base. 


Hesponse.  NMFS  disagrees.  The 
amendment  is  consistent  with  national 
standard  6.  Title  50  CFR  602.16(b) 
provides  that  fisheries  exhibit  unique 
uncertainties  and  that  the  particular 
management  regime  chosen  must  be 
flexible  enough  to  allow  timely  response 
to  resource,  industry,  national,  and 
regional  ne<ds.  Continual  data 
acquisition  and  analysis  will  help  the 
development  of  management  measures 
to  compensate  for  variations  and  to 
reduce  the  need  for  substantial  buffers. 
Flexibility  in  tlie  management  regime 
ai:d  the  regulatory  process  will  aid  in 
responding  to  contingencies.  The 
likelihood  of  a  timely  response, 
continual  inseason  data  acquisition,  and 
management  flexibility  isgreatiy 
enhanced  when  the  duration  of  the 
fishery  is  extended,  as  can  be  expected 
with  a  superexclusive  registration 
status.  The  dmondment  does  not 
encourage  unconstrained  capacity.  See 
NMFS"  responses  to  Comments  2  and  5. 

Coniinpi.t  12.  Amendment  2  is  not 
t:onsistent  with  national  standard  7  of 
the  Mdnnuson  Act  in  that  a  predicted 
increase  in  the  length  of  the  fishery  anil 
the  associated  reporting  period  will 
increase  management  and  enforcement 
costs,  rafher  than  minimize  them. 

Rpsponsp.  The  amendment  is 
consistent  with  national  standard  7. 
Costs  to  manage  the  fishery  likely  will 
be  less  under  the  superexclusive  regime. 
Based  on  a  review  of  the  EA,  the  SSC 
concurrijd  in  this  finding  in  its  January 
report  to  the  Council.  The  single  greatest 
enforcement  cost  for  a  crab  fishery  is 
aerial  surveys.  When  a  fishery 
experiences  a  lengthened  season, 
reduced  effort,  and  a  fleet  dependent  on 
tiaily  shoreside  deliveries,  the  need  for 
aerial  surveys  is  drastically  reduced,  if" 
not  eliii-.inated.  These  same  conditions 
also  allow  area  nianagers  to  more  easily 
a«lminis»er  the  crab  fishery  along  with 
other  fishery  duties.  Therefore,  in  terms 
of  mr.i'.iigemrnf  and  enforcement  costs, 
it  is  ess«'r.tirtUy  more  cost-effective  to 
manage  a  relatively  longer  fishery  than 
a  very  short  one  that  requires  labor- 
intensive  aerial  surveys. 

Comment  iJ.  The  Magnuson  Act 
allows  for  establishment  of  a  system  for 
limiting  access  to  a  fishery  in  order  to 
achieve  optimum  yield.  Amendment  2 
cannot  he  characterized  as  being  a 
nuasure  calcuhited  to  achieve  OY. 
Further,  the  EA  does  not  genuinely  take 
into  account  the  full  range  of  requisite 
considerations  that  must  be  considered 
when  limiting  access  to  a  fishery. 

Response.  NMFS  disagrees.  The 
amendment  can  be  characterized  as  a 
measure  calculated  to  achieve  OY,  See 
NMFS'  response  to  Comment  2.  The 
amendment  is  not  a  form  of  limited 
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access.  As  described  at  50  CFR 
602.15(c),  a  system  for  limiting  .iu:e.ss  is 
a  type  of  allocation  of  fishing  privileges 
which  attempts  to  limit  units  of  effort  in 
a  fishery.  Typically,  the  number  of  units 
of  effort  has  been  predetermined  and 
those  participating  in  the  fisht-ry  must 
satisfy  certain  established  criteria. 
Common  forms  of  limited  arx.e.ss  are 
licensing  of  vessels,  gear,  or  fishermen 
to  n'duce  the  number  of  units  of  effort, 
and  dividing  the  total  allowable  catch 
into  fishermen"s  quotas.  There  is  no 
limit  on  the  amount  of  effort  that  can 
occur  in  the  fishery.  Therefore,  the 
amendment  is  not  a  form  of  limited 
acce.ss.  A  vessel  operator  neetl  only 
register  for  the  area  in  which  he  wishes 
to  fi.sh.  Registration  requirements  are 
used  to:  (1)  Make  better  preseason 
estimates  of  fishing  effort  and  the  rate  at 
which  r'.-soun:es  will  be  harvested  in 
each  e.-'-a  .^o  tlwt  the  inseason 
monitoring  of  the  fishery  may  be 
planned,  and  (2)  limit  the  ability  of 
ve.s.sels  to  fish  in  muhiple  areas,  so  that 
fishing  effort  is  dispersed,  while  still 
allowing  the  majority  of  tiie  fleet  the 
opportunity  to  harvest  the  majoritv  of 
the  crab. 

Comment  14.  There  is  no  evidence 
that  vessel  safety  will  improve  under 
Amendment  2.  It  is  more  likely  that  a 
deterioration  of  safety  will  o<xur  as 
more  small  vessels  operate  over  longer 
periods  of  time  in  the  open  waters  olthe 
Northern  Bering  Sea  fishery.  The  EA 
notes  that  weather  conditions  can  create 
real  safety  problems  for  small  vessels. 

Response.  NMFS  believes  that  ves.sfcl 
safety  considerations  would  not  he 
exacerbated  if  longer  periods  of  time 
were  available  to  fish.  Similar  to  the 
halibut  fishery,  which  hi,sfcricBlJy  is 
conducted  derby-style,  a  longer  time 
period  to  harvest  the  available  quota 
would  allow  vessel  operativs  to  remain 
shoreside  during  dangerou.s  weat.her 
conditions. 


PART  671— KING  AND  TANNER  CRAB 
FISHERIES  OF  THE  BERING  SEA  AND 
ALEUTIAN  ISLANDS 


Classification 

NMFS  prepared  a  FRFA,  a  copy  of 
which  is  available  from  die  Council  (see 
ADFiRFiSSF.S). 

This  final  rule  has  been  determined  to 
be  not  significant  for  purposes  of  E  O 
1 2Hfir,. 

List  ofSubiccts  in  50  CFR  Part  «7i 

Fisheries,  Reporting  and 
recordkeeping  requirements. 

DatiMl;  May  25. 1994. 
Charles  Karnella. 

Acting  Assistant  Administrator  for  tishfui-.s. 
Natinnul  Marine  Fisheries  Service. 

For  the  reasons  se't  out  in  the 
preamble.  50  CFR  part  671  is  amended 
as  follows: 


1.  The  authority  citation  for  part  671 
continues  to  read  as  follows: 

Aiiikority:  IK  l!.S.(l  1801  ef  set/. 

2.  Section  671.20  is  removed  and 
r»;sKrved. 

UK  Doc.  94-73;{0:!  Fil.-.I  ^~2h~U4:  :i:l.lp  m.| 

BILUNG  CODE  3510-22-F 


50  CFR  Part  676 


[Docket  Mo.  940103-4154;  I.D.  1228&3B) 
RIN  0648-AG21 

Limited  Access  Management  of 
Federal  Ftsheries  Jn  and  Off  of  Alaska; 
Determinations  and  Appeals 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS).  National  Oi.eanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Final  rule 


SUMMARY:  NMFS  issues  this  final  nde  to 
implement  the  determinations  and 
appeals  procedures  for  the  limited 
access  manageipent  of  Federal  fisheries 
in  and  off  of  Alaska.  This  action  is 
necessary  to  establish  who  may  appeal 
initial  administrative  determinations: 
establish  what  must  be  included  in 
appeals;  establish  pro<:edures  regarding 
acceptance  of  appeals;  establish  the 
authority  of.  and  a  procedure  .''or 
disqualifying,  appellate  officers; 
establish  evidentiary  procedures  and  the 
hearing  process;  establish  procedures 
for  post  hparing  derisions,  and  establish 
appeals  procedures  to  the  Director, 
Alaska  Region.  NMFS  (Regional 
Director).  The  intended  et'fect  of  this 
action  is  to  provide  an  orderly  process 
for  appeals  from  initial  administrative 
determinations  made  by  NMFS 
m.inngement  staff  and  from  decisions 
issued  by  appellate  officers  under  the 
Ifidividual  Fishing  Quota  (IFQ)  program. 
EFFECTIVE  DATE;  July  1,  1994. 
ADOaESSES:  Copies  of  this  action,  and 
the  final  environmental  impact 
.statement/supplementary 
environmental  impact  statement  (FEIS/ 
.SEIS)  for  halibut  and  sablcfi.sh  IFQ 
programs,  respectively,  may  lie  obtained 
from  the  North  Pacific  Fishery 
Management  Council  (Council),  P.O. 
Box  10.1136,  Anchorage,  AK  99510. 
Appeals  must  be  mailed  to  NMFS, 
Reslri<;ti.'d  Access  Management,  P.O. 
Box  21668,  Juneau.  AK  99802-1668.  or 
deliverod  to  NMFS,  Federal  Building. 
Fourdi  Floor.  709  West  9lh  Street. 
Iime.iu,  AK  99801. 


FOR  FURTHER  INFORMATION  CONTACT:  John 
Upore.  Fi.sberies  Regulations  Spe«jalisf. 
Alaska  Region.  NMFS.  at  907-.S8fi  7228. 

Supplementary  Information: 

Background 

This  action  implements  the 
determinations  and  appeals  process  for 
the  IFQ  program,  a  regulatory  regime 
intended  by  the  Council  to  promote  the 
conservation  and  management  of 
halibut  and  sablefish  resources,  and  to 
further  the  objectives  of  the  Magnu.son 
Fishery  Conservation  and  Management 
Act  (Magnuson  Act)  and  the  Northern      ' 
Pacific  Ifalibut  Act  (Halibut  Act). 
Beginning  in  1995.  the  Alaskan 
fisheries  using  fixed  gear  for  Pat;ific 
halibut  [Hippoglossus  stenoltpis]  and 
sablefish  [Anoplopnma  fimbria]  in  the 
areas  defined  in  50  CFR  676.10(b)  and 
(c)  will  be  managed  in  accordance  with 
the  IFQ  regulations  codified  at  50  CFR 
part  676.  Further  information  on  the 
implementation  of  this  program,  and  the 
rationale  in  support  of  it,  is  contained 
in  the  preamble  to  the  final  nde 
establishing  the  IFQ  limited  access 
program  published  on  November  9, 
1993  (58  FR  59375). 

This  action  provides  procedures  for 
appeals  for  determinations  under  50 
CFR  part  676.  Persons  may  appeal 
initial  administrative  determinations 
made  by  NMFS  management  staff  and 
appellate  officers'  decisions.  These  two 
"\  levels  of  appeal  will  provide  any  person 
whose  interests  are  directly  and 
adversely  affected  by  a  dete.Tnination  or 
decision,  a  reasonable  opportunity  to 
present  objections  and  lie  heard. 

The  proposed  rule  for  this  action  was 
published  on  February  9. 1994  (59  FR 
5979).  and  the  public  comment  ^v!.-io«l 
ended  on  March  28,  1994.  No  public 
comment  was  received  on  th.e  proposed 
rule. 

Initial  Administrative  Determinations 

Initial  administrative  determinations 
are  the  findings  of  N.MFS  staff  on 
eligibility  for.  and  the  transfer  and  us.; 
of.  quota  share  (QS)  and  IFQ  under  the 
IFQ  progranv  Initial  administrative 
determinations  are  made  after 
evaluating  all  evidence  provided  by 
applicants,  comparing  that  evidence 
with  the  data  on  the  official  re<:ord.  and 
making  a  determination  based  onth.if 
compari.son.  Initial  administrative 
determinatioas  become  final  agency 
actioi.s  within  90  days  unless  ap^Hrated 
under  the  procediu^  described  l>elow. 

Examples  of  initial  administrative 
deterniinatioiis  are:  (1)  Whether 
app!ii.ant.<;  have  submitted  sufficient 
documentation  to  demonstrate  they  are 
qualified  persons,  or  their  .succes.sor.s-i  11- 
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interest,  as  defined  in  50 
fwT.. 20(a)(1);  (2)  whether  to 
QS  allocations  based  on  th 
documentation  provided  i» 
applications:  (3)  v%  hether 
documentation  suhniitted 
applications,  or  document; 
a'quesled  by  NMFS  staff, 
claims  made  for  initial  QS 
2r,(l  (4)  whether  to  graiit  in 
allo<:ations  based  on  specifi 
{.ategories  and  fishery  statif  I 

NMFS  staff  may  request 
documentation  from  appl 
support  their  applications, 
will  have  90  days  to  res 
requests.  Requests  for  add 
documentation  provide  apf 
an  opportunity  to  submit  a 
do<:umentation  for  claims 
with  data  contained  in  NM 
Requests  for  additional  doc 
cannot  be  the  subject  of  adr 
appeals.  Appealable  detern 
not  occur  until:  (1)  Appii 
to  the  request  by  providing 
information  within  the  time 
applicants  waive  the  right  t 
the  request  for  additional 
instead  request  that  a  deterrji 
made  on  the  application  in 
form;  or  (3)  applicants  do  n 
within  the  time  period 

Appeals 

Persons  whose  intert^sts  a 
jiid  adversely  affected  by  ii 
administrative  determinati 
appellate  officers"  decisions 
those  determinations  or  dei 
action  provides  a  two-tier  a 
process  (i.e.,  appeal  of  an  in 
administrative  determinati 
apptilate  officer  and  appea 
■ippellate  officer's  decision 
Regional  Director).  This  pro 
provides  applicants  with  n 
opportunity  to  be  heard  con 
.i;en(  y  actiqns. 

.Appeals  must  be  in  writii 
writing  requirement  protec 
.applicant  (now  appellant)  b 
a  vvriMen  record  of  the  issue 
j.'id  ensuring  that  the  oopca 
part  of  the  rt.t:ord.  Appeals  i 
in  original  form;  NMFS  will 
ctppeols  sent  by  electronic  t 
^telefacsimile).  Appeals  nia> 
mailed  or  personally  delive 
NMFS.  Appeals  submitted  i 
he  sent  certified,  return  rece 
requested,  to  provide  the  a 
evidence  of  mailing  the 
it  becomes  lost  or  destroved 

Addresses  of  record  will 
rstablished  from  the  add 
persons  on  their  first 
(see  ADORESSCS).  For  most 
first  com'spondence  will  be 
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request  for  an  application  forQS 
grant  initi.ii       allocation.  Any  changes  to  the  address 
of  record  must  be  promptly  provided  tct 
NMFS  io  writing.  Notification  of 
address  changes  to  NMFS  is  the 
'tb  responsibility  of  the  applicants,  since 

*  ion  they  are  in  the  best  position  to  have 

pport  tile  knowledge  of  such  changes.  Supplying 

llocations;        address  cfuinges  ensures  that  NMFS  has 
ial  QS  an  accurate  and  current  address  for 

':  vessel  i:orrespondence. 

ical  arejs  Eiigibility  to  appeal  begins  on  either 

itional  the  date  initial  determinations  are  made 

s  to  or  on  the  date  decisions  are  issued. 

VpplicauN         Appeals  must  be  filed  with  NMFS 
to  these  within  90  days  of  the  date  an  initial 

nal  administrative  determination  is  made  or 

licants  vvitti      within  43  days  of  the  date  an  appellate 
tional  otfitier's  deciision  is  issued, 

consistent         Appellants  are  required  to  submit  a 
S  files.  full  wri(ten  statement  in  support  (A  the 

mieritation        appe;il.  iiuiluding  a  concise  statement  of 
linistrativt;        the  reasons  u!iy  the  initial 
nations  will     administruHve  determination  has  a 

respond       diret;t  and  adverse  effect  on  the 
idditional         appella?it  a:id  should  be  reversed  or 
period:  (21       modified.  The  appellate  officer  may 
respond  to      request  additional  information  from  the 
e.  and      appellant  to  resolve  the  appeal.  Appeals 
ination  bt-        merely  challenging  the  IFQ  regulations 
Is  current         wiil  not  be  accepted, 
t  respond  In  addition  to  the  written  statement  of 

appeal,  an  appellant  may  request,  in 
writing,  a  hearing  on  one  or  more  issues 
material  to  the  appeal.  A  request  for  a 
hearing  must  be  accompanied  by  a 
concise  statement  raising  a  geiuiine  and 
sub-^antial  issue  of  adjudicative  fact  for 
resolution  and  listing  available  and 
specifically  identified  reliable  evidence 
upon  which  the  factual  issue  can  be 
rysolved.  A  hearing  will  not  be  held  on 
issues  of  policy  or  law.  or  upon  the 
basis  of  me.'e  rliegations.  denials,  or 
ge:ier,il  descriptions  of  positions  and 
<;o(itention'i. 

T?!t;  appellant  could,  and  is 
euirourr.ged  to.  supply  evidence 
supporiing  the  statement  of  appeal  and 
recjuest  for  a  hearing.  Providing  a 
complete  and  timely  appeal  with 
suliliienl  evidence -increases  the 
pj.tentia!  that  the  appellate  officer  can 
make  n  dec  ision  in  the  appellant's  favor 
uithoiit  further  proceedings.  !f  the 
appeal  is  incomplete,  untimely,  or  not 
S4:fri(  iently  supported,  the  fippellate 
olticer  will  deny  the  appeal,  a  decision 
that  can  he  appealed  to  the  Regiotial 
Director 

Hearings 

Written  or  oral  hearings  can  In;  held 
to  re.solve  genuine  and  substantial 
i.ssues  of  adjudicative  fact.  The  decision 
used  by        of  whether  to  hold  a  written  or  oral 
dence  hearing  will  be  solely  within  the 

p*rsons,  tfiis      appellate  officer's  discretion  and  cannot 
iieir  U)  appealed  to  the  Regional  Director. 
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The  appellate  officer  can  order 
written  hearings  on  a  determination  ihat 
the  issues  presented  in  an  appeal  are 
resolvable  by  allowing  tfie  appellant  an 
opportunity  to  respond  through  written 
submissions.  The  written  hearing 
process  is  the  preferred  method  of 
resolving  issues,  unless  the  appellate 
officer  determines  that  an  oral  hearing  is 
nei:essary.  The  appellate  officer  can 
decide  to  order  an  oral  hearing  on  o;;e 
or  more  issues  after  beginning  the 
written  hearing  process. 

On  ordering  a  written  hearing,  the 
appellate  officer  will  provide  the 
appellant  with  noti<;e  that  a  written 
hearing  is  ordered,  provide  the 
appellant  with  a  statement  of  issues  t(. 
be  determined,  and  provide  the 
appellant  with  30  days  to  file  a  written 
response.  The  written  response  can 
include  affidavits  from  the  appellant  or 
other  witnesses.  The  statement  of  issues 
Will  provide  the  appellant  with 
information  concerning  the  issues  to  b« 
determined  by  the  appellate  officer. 
This  statement  will  help  focus  the 
appellant  on  pertinent,  rather  than 
extraneous,  issues. 

The  appellate  officer  will  order  an 
oral  hearing  on  a  determination  that  an 
oral  hearing  would  be  necessar>'  to 
resolve  one  or  more  issues  presented  in 
the  appeal.  On  ordering  an  oral  hearing, 
the  appellate  officer  will  provide  the 
appellant  with  notice  that  an  oral 
hearing  is  ordered,  provide  the 
appellant  with  a  statement  of  issues  to 
be  determined  by  the  hearing  process, 
and  provide  the  appellant  with  notice, 
at  least  :iO  days  in  r<dvance.  of  the  place, 
date,  and  time  of  the  oral  hearing. 
f  learifigs  will  be  held  in  Juneau.  .^K  al 
the  prescribed  date  and  time,  unless  the 
appellate  officer  determines,  based  upon 
good  cause  shown,  that  a  different 
place,  date,  or  time  would  better  serve 
the  interests  of  justice.  The  appellate 
otficer  will  have  authority  to  condiu  t 
fieu rings  in  an  orderly  moi:ner  a.s 
d^■.scribed  in  tie>76.2r>(i). 

This  action  also  allows  appellatv 
oHicers  to  order  pre-hearing 
conferences.  The  pre-hearing  c()nferen(:>- 
can  be  used  to  simplify  the  issues, 
obtain  stipulations  and  admissions  of 
facts,  and  discuss  the  possibility  of 
settlement  without  further  proceedings. 
The  formal  rules  of  evidence  will  not 
apply. 

Appellate  officers  will  withdraw  from 
an  appeal  at  any  time  they  deem 
themselves  disqualified.  "This  may  o<;cur 
be<:ause  of  financial  connection  to  the 
c:ase.  e.v  parte  communications,  or  some 
other  personal  bias.  In  addition. 
apj)ellants  can  request  withdrawal  of 
the  appellate  officer.  An  appellate 
officer  mfiy  withdraw  upon  the 
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appellant's  molion  if  made  prior  to  the 
issuanreof  a  derision  and  the  appellant 
demonstrate? personal  bias  or  other 
basis  for  disqualification.  An  appellate 
officer's  denial  of  a  motion  to  withdraw 
will  be  part  of  the  record. 

At  the  conclusion  of  the' hearing, 
whether  oral  or  written,  the  appellate 
officer  will  close  the  record  and  issue  a 
decision.  The  appellate  officer's 
decision  will  be  ba.sed  solely  on  the 
record  of  the  proceedings.  This  ensures 
that  the  appellant  will  have  the 
opportunity  to  review  all  information 
used  in  the  decisioti-making  process. 
This  requirement  also  establishes  a 
record  for  review  on  appeal  to  the 
Regional  Director. 

Appeal  to  the  Regional  Director 

An  appellant  whose  interests  are 
directly  and  adversely  affected  by  an 
appell:ne  officer's  decision  will  have  an 
opportuiiiiy  to  appeal  that  decision  lo 
the  Regional  Director.  AWritten  appeal 
to  the  Regional  Director  must  be  filed 
within  45  days  of  the  issuance  of  the 
appellate  officer's  decision.  If  the 
appellate  officer's  decision  is  not 
appealed  within  this  45-day  period.  '• 
becomes  effective  and  is  considered  a 
final  agency  action.  An  appeal  to  the 
Regional  Director  must  clearly  and 
concisely  state  the  reasons  why  the 
appellate  officer's  decision  has  a  direct 
and  adverse  effect  on  the  appellant  and 
why  it  should  be  modified,  reversed,  or 
remanded. 

The  Regional  Director  will  resolve  the 
appeal  based  solely  on  the  record. 
Another  hearing  at  this  stage  of  the 
process  is  unnecessary,  because  all 
evidence  and  testimony  for  the  proper 
disposition  of  issues  should  have  been 
presented  lo  the  appellate  officer  and 
will  be  in  the  record.  The  appellate 
officer's  decision  will  be  affirmed  by 
either  the  Regional  Director's  denying 
the  appeal  or  the  Regional  Director's 
preparing  an  order  affirming  the 
appellate  officer's  decision.  The" 
Regional  Director  can  deny  appeals  that 
were  submitted  beyond  the  45-day 
period  or  appeals  that  did  not  articulate 
sufficient  basis  to  modify,  remand,  or 
reverse  the  appellate  officer's  decision. 
The  Regional  Director  can  also  order 
that  an  appellate  officer's  decision  be 
modified  or  reversed,  or  remanded  to  an 
appellate  officer  for  further  proceedings 
consistent  with  the  Regional  Director's 
decision.  In  all  cases,  the  Regional 
Director  will  issue  a  written  decision 
explaining  the  reasons  for  the 
determination.  Unless  a  remand  is 
ordered,  a  decision  by  the  Regional 
Director  is  a  final  agency  action  subject 
lo  judicial  review. 


'  Classincation 

A  regulatory  impact  review/final 
regulatory  flexibility  analysis  (RIR/ 
FRFA)  was  prepared  for  the  IFQ  limited 
access  program  for  which  these 
determinations  and  appeal.<;  regulations 
are  a  part.  The  Final  Environmental 
Impact  Statement  for  Amendment  15  to 
the  Fishery  Management  Plan  (FMP)  for 
the  Groundfish  Fisheries  of  the  Bering 
Sea  and  Aleutian  Islands  Area,  and  for 
Amendment  20  to  the  FMP  for 
Groundfi.sh  of  the  Gulf  of  Alaska,  ihe 
document  that  contains  the  RIR/FRFA, 
is  available  (see  ADDRESSES). 

This  final  rule  contains  a  collection  of 
information  requirement  subject  to  the 
Paperwork  Reduction  Act,  The 
estimated  response  time  for  the 
collection  of  information  required  to  file 
an  appeal  to  a  QS  application  is  4  hours. 
The  collection  of  information  has  been 
approved  by  the  Office  of  M;inagemenl 
and  Budget,  OMB  control  numbers 
0648-0272  (IFQs  for  Pacific  halibut  and 
Sablefish  in  the  Alaska  Fisheries)  and 
0648-0269  (Western  Alaska  CDQ 
Program). 

This  final  rule  has  been  determined  to 
be  not  significant  for  purpo.ses  of  Equal 
Opportunity  12866. 

List  of  Subjects  in  50  CFR  Fart  676 

Fisheries,  Reporting  and 
recordkeeping  requirements. 

Dfitf.l:  May  25.  1994. 

Charles  Kameila, 

Acting  Program  Managemen:  Offiicr. 
.\'i)tionul  Murine  Fisheries  Sen.it  e. 

For  the  reasons  set  out  in  the 
preamble,  50  CFR  part  676  is  amended 
as  follows: 

PART  676— LIMITED  ACCESS 
MANAGEMENT  OF  FEDERAL 
FISHERIES  IN  AND  OFF  OF  ALASKA 

1.  The  authority  citation  for  M)  CFR 
part  676  continues  to  read  as  follow.s: 

Authority:  IB  l.'.S.C.  77,1  et  sp,f  ,uui  IHOl 
t-t  seq. 

2.  In  §  676.25,  the  text  is  added  to 
read  as  follows: 

§  676.25    Determinations  and  appeals. 

(a)  General.  This  section  describes  the 
procedure  for  appealing  initial 
administrative  determinations  and 
appellate  officers'  decisions  made  under 
this  part. 

(b)  l-VTio  may  appeal.  Any  person 
whose  interest  is  directly  and  adversely 
affected  by  either  an  initial 
administrative  determination  or  an 
appellate  officer's  decision  may  file  a 
written  appeal.  For  purposes  of  this 
section,  such  persons  will  be  referred  to 
as  "applicant"  or  "appellant  ". 


(c)  Submission  ofappech.  Appeals 
must  be  in  writing  and  must  be 
submitted  in  original  form  to  NMFS, 
P.O.  Box  21668,  Juneau.  AK  mi-iM  or 
to  NMFS,  709  W.  9th.  Room  413 
Juneau.  AK  99801.  Appeals  transmitte.1 
by  electronic  means  will  not  he 
accepted. 

(d)  7"//ne  periods  for  nppenlf  onri  dntr 
of  filing.  (1)  Appeals  must  be  fiipd 
within  the  following  time  periods; 

(i)  Appeals  from  initial  sdmiajslrative 
determinations  must  be  filed  within  m 
days  of  the  date  the  detemnnation  was 
made;  and 

(ii)  Appeals  from  appellate  ofjicers' 
decisions  mu.st  be  filed  within  45  days 
of  the  date  the  decision  was  issued. 

(2)  The  time  periods  within  which 
appeals  must  be  filed  begin  to  run  an 
the  date  of  issuance  of  the  initial 
administrative  determination  or 
appellate  officer's  decision  that  gives 
rise  to  the  appeal.  Saturdays,  Sundav-;. 
and  Federal  holidays  will  not  be 
included  in  computing  such  time 
periods,  which  conclude  at  the  close  of 
business  of  the  final  enumerated  dav 
except  that  when  such  time  periods 
conclude  on  a  Saturday,  Sunday,  or 
Federal  holiday,  such  pertods  will  be 
extended  to  the  close  of  business  on  f  h*' 
next  business  day. 

(3)  For  purposes  of  this  section,  the 
dale  of  filing  is  the  date  the  appeal  is 
received  by  NMFS. 

(4)  All  o^her  time  periods  esf.-'bMshetl 
under  this  section  will  be  computed  in 
a  manner  consistent  with  the  provisions 
of  paragraphs  (d)(2)  and  (3)  of  this 
section. 

(e)  Address  of  record.  N'MFS  will 
establish  as  the  address  of  record  Ihe 
addre.ss  used  by  the  applica.nt  in  initial 
«;orrespondence>to  NMFS,  Restri«.Jed 
A(;cess  Management,  after  the 
application  period  has  begun.  Notices  ol 
all  actions  affecting  the  applicant  after 
establishing  an  address  of  record  will  \m' 
mailed  to  that  address  unless  ihe 
applicant  provides  NMFS.  in  wnting, 
with  any  changes  to  that  address.  NMFS 
bears  no  responsibility  if  a  notice  is  st-nl 
to  the  address  of  record  and  is  not 
received  because  the  applicant's  actual 
address  has  changed  without 
notification  to  NMFS. 

(f)  Statement  of  reasont  for  appn-.is 
fronKinitial  determinations.  Apptn  aiiis 
must  timely  submit  a  full  written 
statement  in  support  of  the  appeal. 
including  a  concise  statement  of  the 
rea.sons  why  the  initial  administrative 
determination  has  a  direct  and  adverse 
effect  on  the  applicant  and  should  \k 
reversed  or  modified.  If  the  appli».anl 
requests  a  hearing  on  any  issue 
pre.sented  in  the  appeal,  such  request  l(jr 
hearing  must  be  accompanied  by  a 


8284       Federal  Registe  ■  /  Vol.  59.  No.  104  /  Wednesday,  June  1.  1994  /  Rules  and  Regulations 


lOII 


ch  the 


s'he 

h 
pieal 


cr 
on 


o-d 


f;oncJse  written  statement  rai 
genuine  and  substantial  issue  i 
adjudicative  fact  for  resoluti 
of  available  and  specifically  i 
reliable  evidence  upon  whi 
factual  issues  can  biB  resolved 
appellate  officer  will  limit  hi 
review  to  the  issues  stated  in 
all  issues  not  set  out  in  the  a 
be  waived. 

(g)  Decision  Whether  to 
Hearing.  The  appellate  officer 
review  the  applicant's  appeal 
request  for  hearing  and.  at  his 
discretion,  proceed  as  follows 

(1)  Deny  the  appeal.  A  deci 
deny  the  appeal  may  be  a 
Regional  CHrector  as  provided 
paragraph  (o)  of  this  section; 

(2)  Issue  a  decision  on  the 
the  appeal  if  the  record  contai 
sufficient  information  on  whi 
final  judgment.  A  decision  on 
of  the  appeal  may  be  appealet 
Regional  Director  as  provided 
paragraph  (o)  of  this  section; 

(3)  Order  that  a  hearing  be 
The  appellate  officer  may  so 
if  the  ap{>eal  demonstrates  the 
following: 

(i)  There  is  a  genuine  and 
issue  of  adjudicative  fact  for 
at  a  hearing.  A  hearing  will  nt 
ordered  on  issues  of  policy  or 

(ii)  The  factual  issue  can  be 
by  available  and  specifically  i 
reliable  evidence.  A  hearing 
ordered  on  the  basis  of  mere  a 
or  denials  or  general  descripti 
positions  and  contentions 

(iii)  The  evia  ,  ce  described 
request  forbearing,  ifestabli 
hearing,  would  be  adequate  to 
resolution  of  the  factual  issue 
sought  by  the  ajirlicant.  A  he 
not  be  ordered  if  the  evidence 
is  insufficient  to  justify  the  fac 
determination  ^oirght,  even  if 
and 

(iv)  Resolution  cf  the  factua 
the  way  soug.ht  by  the  applicaijt 
adequate  to  ji^^ilify  the  action 
A  hearing  wiii  r.ot  be  ordered 
issues  that  are  n<  t  determinati 
respect  to  thf?  ?.c  tion  requested 

(n)  Types  of  He<~,rings.  If  the 
officer  deternin  ;5  that  a  hear! 
be  heldto  resolve  one  or  more 
and  substant:  jJ  is.<;ues  of  adju 
fact,  he/she  m:iv  order: 

(1)  A  writtfc.n  i^taring,  as  pro 
paragraph  (m;  of  this  section; 

(2)  An  oral  hearing,  as  provi 
paragraph  (n)  of  this  section. 

(i)  Authority  of  the  Appeliatt  • 
The  appellate  otticer  is  vested 
general  authority  to  conduct  al 
in  an  orderly  manner,  includi 
authority  to: 
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(1)  Administer  oaths; 

(2)  Call  and  question  witnesses;  and 

(3)  Issue  a  written  decision  based  on 
the  record. 

(j)  Evidence.  All  evidence  that  is 
relevant,  material,  reliable,  and 
probative  may  be  included  in  the 
record.  Formal  rules  of  evidence  do  not 
apply  to  hearings  conducted  under  this 
section. 

(k)  Appellate  Officers'  Decisions.  The 
appellate  officer  will  close  the  record 
and  i.ssue  a  decision  after  he/she 
determines  that  there  is  sufficient 
information  on  the  record  of  the 
proceedings  and  all  procedural 
requirements  have  been  met.  The 
decision  must  be  based  solely  on  the 
record  of  the  proceedings.  Appellate 
officers"  decisions  will  become  effective 
45  days  after  the  date  the  decision  is 
issued,  unless  appellant  files  a  timely 
appeal  to  the  Regienal  Director  in 
accordance  with  paragraphs  (o)(l)  and 
(2)  of  this  section,  or  the  Regional 
Director  orders  review  of  the  appellate 
officer's  decision  in  accordance  with 
paragraph  {o)(4)  of  thisrsection. 

(1)  Disqualification  of  an  Appellate 
Officer.  (1)  The  appellate  officer  will 
withdraw  from  an  appeal  at  any  time 
he/she  deems  himself/herself 
di.squalified. 

(2)  The  appellate  officer  may^ 
withdraw  from  an  appeal  on  anj 
appellant's  motion  if: 

(i)  The  motion  is  entered  o^or  to  the 
appellate  officer's  issuang^'Ma 
decision;  and 

(ii)  The  appellant  demonstrates  that 
the  appellate  offiMfhas  a  personal  bias 
or  any  other  ^sr  for  disqualification. 

(3)  If  the  appellate  officer  denies  a 
motion  to  withdraw,  he/she  will  so  rule 
on  the  record. 

(m)  Written  Hearing.  (1)  An  appellate 
officer  may  order  a  written  hearing 
under  paragraph  (h)(1)  of  this  section  if 
he/she: 

(i)  Orders  a  hearing  as  provided  in 
paragraph  (g)(3)  of  this  section;  and 

(ii)  Determines  that  the  issues  to  be 
resolved  at  hearing  can  be  resolved  by 
allowing  the  appellant  to  present 
written  materials  to  support  hi?  her 
position. 

(2)  After  ordering  a  written  he-inng, 
the  appellate  officer  will: 

(i)  Provide  the  appellant  with  notice 
that  a  written  hearing  has  been  ordered; 

(ii)  Provide  the  appellant  wirh  a 
statement  of  issues  to  be  deteruiined  at 
hearing;  and 

(iii)  Provide  the  appellant  wi»h  30 
days  to  file  a  written  response.  The 
appellant  may  also  provide 
documentary  evidence  to  support  his/ 
her  position.  The  period  to  file  a  written 
response  may  be  extended  at  the  sole 


discretion  of  the  appellate  officer  if  the 
appellant  shows  good  cause  for  the 
extension. 

(3)  The  appellate  officer  may,  after 
reviewing  the  appellant's  written 
response  and  documentary  evidence: 

(i)  Order  that  an  oral  hearing  be  held. 
as  provided  in  paragraph  (h)(2)  of  this 
section,  to  resolve  issues  that  can  not  be 
resolved  through  the  written  hearing 
process; 

(ii)  Request  supplementary  evidence 
from  the  appellant  before  closing  the 
record;  or 

(iii)  Close  the  record. 

(4)  The  appellate  officer  will  close  the 
record  and  issue  a  decision  after  he/she 
determines  there  is  sufficient 
information  on  the  record.  This  decision 
will  be  considered  final  for  purposes  of 
appeal  to  the  Regional  Director  as 
provided  in  paragraph  (o)  of  this 
section. 

(n)  Oral  hearing.  (1)  The  appellate 
officer  may  order  an  oral  hearing  under 
paragraphs  (h)(2)  and  (m)(3)(i)  of  this 
section  if  he/she: 

(i)  Orders  a  hearing  as  provided  in 
paragraph  (g)(3)  of  this  section;  and 

(ii)  Determines  that  the  issues  to  be 
resolved  at  hearing  can  best  be  resolved 
through  the  oral  hearing  process. 

(2)  After  ordering  an  oral  hearing,  the 
appellate  officer  will: 

(i)  Provide  the  appellant  with  notice 
that  an  oral  hearing  has  been  ordered; 

(ii)  Provide  the  appellant  with  a 
statement  of  issues  to  be  determined  at 
hearing;  and 

(iii)  Provide  the  appellant  with  notice, 
at  least  30  days  in  advance,  of  the  place, 
date,  and  time  of  the  oral  hearing.  Oral 
hearings  will  be  held  in  Juneau,  AK  at 
the  prescribed  date  and  time,  unless  the 
appellate  officer  determines,  based  upon 
good  cause  shown,  that  a  different 
place,  date,  or  time  will  better  serve  the 
interests  of  justice.  A  continuance  of  the 
oral  hearing  may  be  ordered  at  the  sole 
discretion  of  the  appellate  officer  if  the 
appellant  shows  good  causf  for  the 
continuance. 

(3)  The  appellate  officer  niay,  either  at 
his/her  own  discretion  or  on  the  motion 
of  the  appellant,  order  a  pre-hearing 
conference,  either  in  person  or 
telephonically,  to  consider: 

(i)  The  simplification  of  issues; 

(ii)The  possibility  of  obtnining 
stipulations,  admissions  of  facts,  and 
agreements  to  the  introriuriion  of 
documents; 

(iii)  The  possibility  of  settlement  or 
other  means  to  facilitate  resolution  of 
the  case;  and 

(iv)  Such  other  matters  as  may  aid  in 
the  disposition  of  the  proceedings. 

(4)  The  appellate  officer  must  provide 
the  appellant  with  notice  of  a  pre- 
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ii»';irin^.f:o;i;w.eii{.e.  if  one  i.s  ordfrt'rl.  ;it 
it. 1st  30  days  in  adv,ini:e  of  the 
conl'prniu.o.  .Ml  action  tnkcn  ot  lUv  pn- 
hn.iPiii^  (;()i:!"rt:iue  will  he  id;);!.;  |;iirt  of 
lhen-(.()rd. 

(5)  Al  tilt!  Ixiginniii;^  of  ih«;  onii 
h';arin^;.  the  appijUnt^!  nriif.t^r  rii;!,  fir-,! 
stn.k  to  oht;u:i  stipii!dtio:}s  as  )r)  n  itoriaj 
f;u  ts  atid  t.'u;  issues  itU'jJvn(i  fi:id  m.:iy 
S!<it(;  any  oth'ir  is.siif^s  on  wliif.h  h»!■/^.h■! 
may  vvi.sh  to  have  evidence  presHnUid, 
Issues  to  St;  r(.sulvfHi  at  thi;  IsMnrji-.w  will 
he  limited  to  those  identilicd  bv  th'<' 
.tppollate  otJiceras  provided  i.-i 
parn>4rni).h  (<4)(:^)  of  this  srctinc.  The 
appiiilar.t  u  ;ll  tlu-n  be  gi\en  an 
oiiportiini'v  to  present  liis/ht:r  case. 

('>)  Di;riug  (he  oral  hearing,  Urn 
appellant  has  the  ri^ht  to  present 
relinhle  and  material  oral  or    ^ 
documentary  evidence  and  to  (,ijiu!M(.t 
such  cross-examination  as  niav  Ik; 
reouired  in  the  interests  of  jijsti(,e. 

(7)  After  the  conclusion  of  the  oral 
hearing  the  appellant  may  be  j;iven  time 
by  the  appellate  officer  to  siibiiiit  any 
supplementary  information  that  may 
assist  in  the  resolution  of  llie  (,ase. 

(«)  The  appellate  officer  will  close  the 
record  and  issue  a  decision  on  the 
appeal  after  he/she  deterniintjstliere  is 


siif;;(  i'T.t  information  o')  the  ri;(  ord. 
1  his  decisio;!  will  be  ( ;)'i^:dfn■.;d  final 
tor  purpo:se;;  of  app^-ai  to  the  F-vnmal 
Dire,  tor  as  pro\ided  in  pr.ra>;Tai.!i  (o)  of 
lliis  ;;e..Iioii.  '      • 

(■>)  Apprr.ls  to  tlw  Fi^jifiinl  li^n-,  tor. 
An  aj,'^jiel!r.nt  may  appeal  an  apiiH.'ate 
otfit.er's  decision  to  the  Regional 
Director.  All  such  appeals  must  he  fil.-d 
with  tne  Retiioiial  Dirtctorvvilllin  the 
time  period  esitablished  in  pyrayrnpti 
(d)(lj(ii)  of  this  section; 

(1-)  An  appeal  to  the  Regio;.,',!  Director 
of  an  appe!ia!t'  oifirer'.s  lieci'-iou  tinisl 
be  a(.compr,.i;i:d  by  a  fell  ivriften 
slateiuijnt  iin  M;r!j,f,rt  oftti*-  anperu. 
in(. hiding  a  concise  .state r.u  ;;;  oi  tin- 
reasons  whv  the  appellate  oificer's 
dw.ision  has  a  direct  and  adve.-'se  effect 
on  the  appellant  and  should  be 
modified.  reverM'd.  or  remanded. 

(2)  The  Regional  Director  iii.-.v  order  a 
review  of  the  appellate  offi«:er's  decision 
and  may  issue  a  det.ision  on  r»'\  ieu  that 
modifies  or  reverses  the  appellate 
officer's  decision,  or  remands  that 
decision  to  the  appellate  officer  for 
hirther  proceedings  consistent  with  the 
decision  on  review.  The  RejJ.ionai 
Director's  decision  will  lie  based  si.lelv 
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on  th(!  record  osdiArt(,. 
'  ajipella'e  officer. 

(:<Mfllie  Re^ion^l  Oir.,      -  ..■,;,. 

appeal,  the  appellate:  <-,;:"., ,  •  },:.^r  ^  ,,,, 
is  affirm-  d.  and  the  acti'  ',  ^     y%  ,; 
a;4en(.y  action  subject  ;>.  -..^  .^.^v 

u:;der^l'..S.C.  7(14. 

(4)  Uithiu  4r>  d.e.sc'  • 
appellale  o'iit.er's  (lef  i*-.        •  ;, 

Regional  Diiec  lor  in-av. .;;   .. 
discretio-i,  order  rexit'.v  t' , 
oIFirer's  di-(  ision.  If  tlit  F-,: 
Director  ordt  rs  review  .  ♦  ..•        .    ..  .•  . 
o'ti.er's  decision.  tl.eK-. 
!i:'i;.:  nolifv  theappei,,  •  • 
an  order  that  nflirms.  ii.   .:  ■  ,« 
or  remands  the  de(.isior.  ;r  ;;..<- 
oifi(.er  for  further  procet-ciiiji 
consistent  with  the  dw.i<.»i-ji  c.r 
If  the  appellate  officer's  ■.■-■•  >  • 
modified  or  reversed,  fh^  R-j;  » 
Director  must  issue  a  writTt-j>  de»  isjoi 
explaining  the  riMsons  If  r  fiis.-brr 
determination.  Unless  ft  n-.'f.fcnd  fs 
ordered,  the  Regional  D.re  tor  v 
de(. ision  is  a  final  agenr  \  ci  J,ori  siihiei  t 
to  judicial  review  under  ?:  V  S  C.  7f)4 
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This  seclon  of  the  FEDERAL  R  EG'STER 
contars  notices  to  tns  p<jbltc  of  the  proposed 
issuance  ol  rules  and  requlatior  5.  The 
purpose  0?  these  notices  is  to  g  ^e  interested 
persons  an  opportunity  to  partic  pate  in  the 
rule  makiig  p<io*'  to  ttie  adoptioi  <  0*  the  final 
rules-  " 
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DEPARTMENT  OF  AGRIC 
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Foreign  Agricultural  Serviqe 

7  CFR  Part  1530 

Sugar  Import  Licensing 

AGENCY:  Foreign  Agrtcultur4l  Service. 
Agriculture. 

ACTION:  Advance  notice  of  p  -oposed 
rulemaking;  extension  of  copiment 
period. 


SUMMARY:  This  dociiment  ar 
35-dav  extension  of  time,  ur  t 
1994.  tor  comments  on  the  a  d 
notice  of  proposed  rulemaki  ig 
revising  the  regulations  and 
program  provisions  for  the 
licensing  programs  published 
Federal  Register  on  May  4, 
23017). 
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til  July  8. 
vance 
for 
other 

import 
in  the 
994  (59  FR 
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DATES;  All  comments  on  theladvance 
notice  of  proposed  rulemaki  ig  must  be 
submitted  on  or  before  July  I  ,  1994  in 
order  to  be  assured  of  consiqeration. 

ADDRESSES:  Comments  shou  d  be 
mailed  or  delivered  to  the  Ti  am  Leader, 
Import  Quota  Programs,  Fori  ign 
Agriculture  Service,  Room  5^31,  South 
Building.  U.S.  Department  o 
Agriculture.  Washington,  DCJ  20250. 

FOR  FURTHER  INFORMATION  CC  MTACT: 
Fred  R.  Kessel.  (202)  720-56p6. 

SUPPtEMENTARY  INFORMATION   The 
Foreign  Agricultural  Service  (FAS)  is 
requesting  suggestions  for  re  using  the 
regulations  and  other  progra  n 
provisions  for  the  sugar  impi  irt  licensing 
programs  in  order  to  improv  (  program 
efficiency  and  compliance  a;  well  as  to 
carry  out  relevant  provision?  of  the 
North  American  Free  Trade  ,  'agreement 
(N.\FT.A).  Notice  is  hereby  g  ven  that 
the  period  of  drae  for  submit  ting 
comments  on  the  advance  nc  tice  of 
proposed  rulemaking  publisled  on  May 
4.  1994  (59  FR  23017)  is  ext^ded  to 
lulv  8.  1994. 


TURE 


Signed  at  Wash-ngton.  DC.  on  May  26, 
1994. 

Richard  8.  Schroeter, 

Actinr  Adinmistntor.  Foreign  Agricultural 

Sen,'icf. 

(FK  Doc.  94-13283  fi'.ed  5-.Tl,-94,  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Part  270 

[Release  No.  JC-20313.  File  No.  S7-15-94] 

RIN  3235-AF97 

Custody  of  Investment  Company 
Assets  with  Futures  Commission 
Merchants  and  Commodity  Clearing 
Organizations 

AGENCY:  Securities  and  Exchange 
Commission. 

ACTION:  Proposed  rule  and  request  for 

comme.nt. 

SUMMARY;  The  Commission  is  proposing 
a  new  rule  under  the  Investment 
Company  Act  of  1940  to  permit 
registered  management  investment 
companies  to  use  futures  commission 
merchants  and  commodity  clearing 
organizations  as  custodians  of  their 
assets  in  connection  with  futures 
contiacts  and  commodity  options 
regulated  under  the  Commodity 
Exchange  Act.  Currently,  investment 
companies  generally  must  maintain 
special  accounts  with  their  custodian 
banks  for  these  transactions.  The 
proposed  rule  would  enable  investment 
companies  to  effect  their  commodity 
trades  in  the  same  manner  as  other 
market  participants  under  conditions 
designed  to  ensure  the  safekeeping  of 
investment  company  assets. 
DATES:  Comments  must  be  received  on 
or  before  August  1,  1994. 

ADDRESSES:  Comments  should  be 
submitted  in  triplicate  to  Jonathan  G. 
Katz,  Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NVV.,  Stop 
6-9.  Washington,  DC  20549.  All 
comment  letters  should  refer  to  File  No. 
S7-15-94.  All  comments  received  will 
be  available  for  public  inspection  and 
copying  in  the  Commission's  Public 
Reference  Room,  450  Fifth  Street,  N\V., 
Washington,  DC  20549. 
FOR  FURTHER  INFORMATION  CONTACT: 
Elizabeth  R.  Kentzman.  Special  Counsel, 


or  Diane  C.  Blizzard,  Assist.int  Director, 
at  (202)  942-0690.  Office  of  Regulatory 
Policy,  Division  of  Investment 
Management,  450  Fifdi  Street.  NW., 
Washington,  DC  20549. 
SUPPLEMENTARY  INFORMATION:  Tht- 
Commission  today  is  rnquesting  public 
comment  on  proposed  rule  17f-6  [17 
CFR  270.17f-6)  under  the  Investment 
Company  Act  of  1940  [15  U.S.C.  80a I 
(the  "Act").  The  new  rj'e  would  permit 
registered  mansgemeut  mvestnir'nt 
compcmies  to  maintain  their  assets  with 
certain  futures  commission  merchants 
("FCMs")  and  commodity  clearing 
organizations  in  connfction  with  futures 
contracts  and  commodity  options 
regulated  under  the  Conunodity 
Exchange  Act  [7  U.S.C.  1-25)  ("CEA"). 
The  proposed  rule  would  not  affect  the 
extent  to  which  investment  companies 
may  engage  in  commodity  trading. 
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I.  Introduction  and  Executive  Summary 

Over  the  last  several  years,  investment 
company  participation  in  the 
commodity  market  has  increased.' 


'  Section  18  of  the  Act  significantly  restricts  hoiv 
investinent  companies,  particularly  open-end 
funds,  may  use  leverage.  15  U.S.C.  80a-18. 
Although  .section  18  does  not  expressly  address 
commodity  U'ansactions.  Itie  Commission  has 
concluded  that  section  18  governs  trading  practices 
that  have  the  potential  for  leveraging  an  investment 
company's  fl.ssels.  Securities  Trading  Practices  of 


Investment  companie.s.  for  example,  use 
commodity  investments  to  hedge  their 
portfolios  from  declines  in  securities 
prices.'changes  in  interest  rates,  or 
foreign  currency  fiuctuations.^ 
Alternatively,  investment  companies 
enter  into  commodity  transactions  to 
adjust  the  percentage  of  their  portfolios 
held  in  cash,  long-terra  debt,  and  stocks 
without  having  to  buy  or  sell  the  actual 
assets.^ 

To  enter  into  a  futures  contract  or 
write  a  commodity  option,  in\  estors 
deposit  a  specified  amount  of  assets  or 
cash  ds  initial  margin."  The  FCM  then 
clears  the  transif.ction  by  posting  margin 
either  directly  with  a  clearing 
organization  (which  matches  the 
opposite  side  of  tlie  trade)  or  with  one 
or  more  oUier  FCMs  that  will  effect  the 
transaction  through  the  clearing 
organization.  Once  a  position  is 
established,  it  is  marked  to  market  at 
least  daily  to  reflect  gains  and  losses  in 
the  position's  value.  Gains  on 


Registered  (nvestmenl  Companies:  General 
Siatement  of  Policy,  Inve3tment  Company  Act 
Release  No.  1C666  (Apr.  18,  1979).  44  FR  25128 
These  tran.sactions  have  t)een  interpreted  to  include 
comn'.odity  investments.  See,  e.g..  Dreyfus  Strategic 
Investing  and  Dreyfus  Strategic  Income  (pub.  avail. 
lune  22.  1987).  To  avoid  section  IBs  reach, 
investment  companies  must  fully  collateralize  their 
commodity  obligations  by  establishing  a  segregated 
account  consisting  of  high-grade  liquid  assets.  Id 
Proposed  rule  17f-6  does  not  address  section  18 
considerations  or  related  restrictions  attending 
commodity  investments,  and  thus  does  not  affect 
the  e.Ktent  to  which  investment  com.panies  may 
engage  in  these  transactions. 

Investment  companies  and  their  sponsors  also 
may  be  subject  to  regulation  as  commodity  pool 
operators  under  the  CEA  and  Commodity  Futures 
Trading  Commission  ("CFTC")  rules,  although  most 
seek  and  qualify  for  exemption.  See  CEA  section 
la(4).  7  U.S.C  la(4)  (defining  commodity  pool 
operatort:  CFTC  regulation  4.5.  17  CFR  4.5 
(excluding certain  institutional  investors,  including 
registered  investment  companies,  and  their 
principal.,  and  employees  from  the  deiuiition  of 
commodity  pool  operator,  subject  to  certain 
conditions). 

■'Commodity  investments  include  futures 
contracts  and  options  on  futures  contracts  and 
physical  commodities.  A  futures  contract  generally 
is  a  bilateral  agreement  providing  for  the  purchase 
or  sale  of  a  specified  commodity  at  a  staled  time 
in  the  future  for  a  fixed  price.  Robert  E.  Fink  & 
K<4»Tt  I!  I<'niiiiiink.  Kiiliiren  Tnuliiiy  10  (1988) 
[hereinafter  Fink  &  Feduniakj.  A  commodity  option 
gives  its  holder  the  right,  for  a  specified  period  of 
time,  to  either  buy  (in  the  case  of  a  call  option)  or 
sell  (tn  the  case  of  a  put  option)  the  subject  of  the 
option  at  a  predetermined  price.  The  writer  (seller) 
of  an  option  is  obligated  to  sell  or  buy  the  specified 
conuiiodiiy  at  the  election  of  the  option  holder.  1 
Philip  M.  lohnson  A  Thomas  I^  Hazen. 
Commodities  Regulation  §  1.07  (2d  ed.  Supp.  1991) 
(hereinafter  |ohnson&  Iliiz<-u|.  . 

^  In  this  case,  the  investment  would  be  used  as 
a  substitute  for  paying  cash  in  the  stock  and  bond 
markets.  Taking  a  position  in  a  futures  contract,  for 
example,  may  be  quicker  and  cheaper  than  buying 
and  selling  the  instruments  subject  to  the  contract 
due  to  lower  brokerage  and  transaction  costs 
*  See  'Background— Settlement  of  Futures 
Cjjntracts  and  Conunodity  Options." 


commodity  transactions  are  available  for 
payment  on  the  next  business  day. 
Commodity  investors  other  than 
investment  companies  generally  initiate 
trades  by  posting  margin  directly  widi 
an  FCM.  Section  17(f]  of  the  Act  and 
related  rules,  however,  currently  do  not 
permit  FCMs  to  maintain  custody  of 
investment  company  assets.^  FCM 
custody  also  presents  certain  risks 
because,  in  FCM  bankruptcy 
proceedings,  margin  entrusted  to  an 
FCM's  safekeeping  may  not  be  returned 
in  full.6 

Under  no-ac*Jo«i  positions  of  the 
Division  of  Investment  Management  (the 
"Division"),  i<- vestment  companies 
must  maintain  their  initial  margin 
deposits  in  special  accounts  with  a  third 
party  custodian  bank.'  Because 
investment  company  mcugin  is  held  by 
a  third  party,  FCMs  must  advance  their 
own  funds  to  cover  investment 
company  margin  obligations  widi  the 
clearinghouse  or  odier  FCM  that  will  be 
used  to  effect  the  transaction. 

Some  have  suggested  that  third  party 
custodial  accounts  create  systemic 
liquidity  risks  by  diverting  otherwise 
available  FCM  capital  from  die 
marketplace  8  Jn  addition,  the  CFTC 
staff  has  stated  that  third  party  accounts 
would  not  provide  any  special 
protection  for  investment  company 
assets  in  the  event  of  an  FCM's 
bankruptcy.**  ' 

To  address  potential  liquidity  risks 
and  the  uncertain  status  of  third  party 
accounts  in  FCM  bankruptcy 
proceedings,  the  Commission  is 
proposing  rule  17f-6.  The  proposal 
would  permit  FCM  and  clearinghouse 
custody  of  investment  company  margin, 
subject  to  conditions  designed  to  ensure 
the  safekeeping  of  investment  company 
assets. 

Under  proposed  rule  17f-6, 
investment  companies  could  deposit 
initial' margin  with  FCMs  in  amounts 
necessary  to  effect  their  futures 


M5US.a80a-I7in.  17CFR270.17f-l  lo 
270.17f-S.  See"Backg,-ound— FCMand 
Clearinghouse  Custody  under  the  Act."  See  also 
infra  note  28  (.-egarding  the  Department  of  labors 
position,  which  has  not  been  adopted  by  the 
Division  of  Investment  Management,  that  margin  is 
not  an  asset  for  purposes  of  the  custody 
requirements  ar.d  certain  other  fiduciary  previsions 
of  the  Employee  Retirement  Income  Security  Act  of 
1974  ("ERISA")  (29  U.S.C.  1001-14611). 

''See  infra  rjotes  65-66  and^ccompanying  text 
See  also  "Background— Seulement  of  Futures 
Contracts  and  Commodity  Options — FCM 
Insolvency  Risks  and  the  Settlement  Process."  As 
indicated  infra  at  note  49.  although  the  potential  for 
loss  exists,  actual  customer  losses  from  FCM 
insolvencies  are  rare. 

'  See  "Background- FCM  a.nd  Clearinghouse 
Custody  under  the  Act." 

'See  'Background— Problems  with  Current 
Custody  Arrangemonls." 

'•Id. 


contracts  and  commodity  options. '<' 
FCMs  also  would  be  permitted  to  hold 
de  minimi<:  amount*  of  gain  on 
commodity  transactions;  gains 
exceeding  this  threshold  would  have  t<i 
be  paid  to  Uie  fund  on  the  day  after 
receipt  by  the  FCM. «• 

To  protect  against  the  risks  of  FCM 
insolvency,  rule  l7f-6  would  require 
FCMs  holding  investment  company 
assets,  including  any  FCMs  used  for 
clearing  purposes,  to  have  at  least  S20 
million  in  adjusted  net  capital  in  excess 
of  the  minimum  capital  requirements 
established  by  the  Commoditv  Futures 
Trading  Commission  ("CFTC").  As  an 
additional  measure  of  financial  strength, 
the  ratio  of  an  FCM's  adjusted  net 
capita!  to  the  CFTC  required  minimum 
would  have  to  equal  or  exceed  2.50 
percent. '2. 

The  proposal  also  would  require  a 
written  contract  between  the  investment 
company  and  the  FCM  to  contain 
certain  provisions.  Among  other  things. 
FCMs  could  transfer  investment 
company  assets  for  clearing  purposes        ! 
only  to  another  FCM  that  satisfies  the 
requirements  of  the  rule  (other  than  the 
requirement  of  a  contract  with  the  ■ 

investment  company),  a  bank,  or  a  i 

clearing  organization.'^  ' 

The  board  of  directors  would  be  I 

responsible  for  selecting  FCMs  and 
monitoring  the  custodial  arrangements. 
The  board  could  delegate  these 
responsibilities  to  the  company's 
investment  adviser  or  officers  under  the 
boards  general  oversight  and  certain 
procedural  requirements.'* 

Finally,  FCM  custody  would  be 
permitted  for  foreign-related 
transactions  traded  on  domestic  contract 
markets,  even  if  the  margin  is  held 
overseas.  FCM  custody  would  not  be 
allowed  for  foreign  exchange-traded 
transactions,  since  margin  for  these 
trades  does  not  enjoy  the  full 
protections  of  the  CEA  and  CFTC 
rules.  "^ 

II.  Background 

A.  Settlement  of  Futures  Contracts  and 
Commodity  Options 

Under  die  CEA  and  CFTC  rules, 
trading  of  futures  contracts  and 
commodity  options  generally  must  take 


'"See  "Discussion— Invest  men' Company 
Margin- Initial  Margin."  • 

' '  See  "Discussion — Investment  Company 
Margin — Margin  Cam." 

>ii>'ee  'Discussion— FCMs  Eligible  to  Hold 
Investment  Company  AsseU'and  '— Additionjl 
FCMs  Used  for  Clearing  Purposes.  " 

"See "Discussion— Contract  Requirements." 

■*S«>p"Discussion— Responsibilities  of  the  BoJ.-d 
of  Directors  and  Delegation." 

"  5w  "Discussion— Foreign-Related  Commoditv 
Tran.saction.s." 
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place  on  a  dpsignated 
tan  "e.\(  hangf")."' An  FC\ 
trades  on  an  exchange  mus 
'nt-mber  of  that  pxchangn; 
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1.  Futures  Contracts 

Investors  entering  into  fut 
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obligations  of  the  contractin 
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'*5VpCFTC  regulation  1.3(h).  17(|FR  l.:)(h) 
(defining  conirbct  rriiirkel). 

"Fink  &  Feduniak,  supra  note  2.  f  8fl. 

'»Sff  CFTCregulalion  V3(d).  17  (  FR  l.:ii(i) 
(ilpfiriing  clearing  organization).  Son  e 
rlearinghouses  are  organized  as  sepa  ate  entities 
froOi  the  exchange,  while  others  are   tepartments 
within  the  exchange.  Fink  A  Fedunii  k.  ftipra  note 
2   it  154,SeegCTiero//y  1  Thomas  A.  ^us.so. 
Kp>;jlalion  of  the  Commodities  Futu  esand  Options 
McTketj  «)2.01  (1983  »  Supp.  1992)  I  lefKinafter 
Rus";o|  (L'pon  accepting  trades  for  c  ear^nce. 
commodity  exchange  clearing  house   interpose 
themselves  as  principals  between  th(  parties, 
becoming  the  'seller  to  every  buyer  a  id  the  buyer 
to  (>ver>'  seller'  and  thus  'a  party  to  eicr\-  Iradt 
(tititionsoniitted). 

".S'ppCFTC  regulation  1.3(c).  17  t 
(defining  clearmg  member).  Exchang 
is  a  prtTpquisite  'o  clearing  members 
Johnson  .li  Hazen.  supra  note  2.  §  2.4 

-"Fink  .*  Fedunlak.  ^upro  note  2, 

•^'  Sfr  Jprrv  VV.  Markham.  Ffdrral 
Mijrt;:ii  iii  the  Commodity  Futures  In 
r.nd  Thtftry.  54  Ten-.ple  L.  Rev.  59.  n 
(i!'.:!Ml  rrjiiffiin  for  lutures  contracts 
ten  percent  of  the  vtliie  of  the  comm 
to  t^i'livrrv  un.ier  the  contratl).  See  i. 
h  haz"n,  supn  note  2.  §  2.43  (Supp. 
Ic'.'si  tibiiig  rei  enl  developments  in  t 
of  ri-u-_^.n,  int,li;dir.g  "cross  marginin 
iDoril.ivafion  (if  iiirirgin  levels  for  cer 
■  ^.'^  sto'.k  ojiiio.--.  posilions). 

See  ,:r'.tpmt!y  \  Russu.  supr.j  note  (). 
C'Fai.'i  ot  th"  exchanges  has  its  own 
i>:cN  of  assirts.  jnd  as  to  the  percent 
rirtr*."!  val'.ie  i  I  those  Msse's  (somr.tir 
js  a  h.i//ri..'|.  whirJi  may  be  accepted 
of  ^.i..rj;in  fwiuixrincnts.'")  (emph,»sis 


b(!  a 

nmemljcrs 
yh  an 
isactio'is  art! 
ri;ani?.ation. 
--.!f  of  the 
tor  f)f  till! 
!i(in  ■ ' 
c  I'^ir 


)e  b(jt)i  an 
nber  of  the 
-cledfing 
their 


sider  Ff  ;M 
stomers  for 


ires 

amount  of 

n.'i  Initial 

the 

;  parlies  as 


R  \i[c] 
mt-inbrrship 
ip,  Sn- 1 


leu 


o  ten 


154. 

ulution  of 
iisttv — Uistiin,' 

2(Utyi) 

•  s  five  to 
dity  sii'nji^v.: 
so  1  l!,hnson 
90 1) 

e  (on--pijt*;tion 
;"  invuiving 
'in  c  cmnod.iv 


i»i.:o 

:les  .:s  to  the 
;p  of  the  fair 
fs  refr-rred  to 
in  ixitisfai  linn 
It  'iri-Ulrtll. 


v.ell  as  to  protect  those  involved  in  the 
settlement  process. ^^  Initial  !iiari;in  is 
not  considered  tu  be  part  of  the  contract 
purchase  price,  and  is  returned  upon 
the  contract's  termination  unless  it  is 
u>ed  to  cover  a  loss  in  the  contract     » 
position.-'  L'-sitia!  margin  in  future:, 
transactions  thus  differs  from  securities 
margin,  which  represents  a  partial 
payment  for  sfjcurities  purchased  by  the 
broker  on  its  Customer's  behalf  ^-i 

Minimum  initial  margin  requiinments 
are  set  by  the  exchange  on  which  the 
contract  is  designated  to  trade,  although 
FCMs  may  impose  higher 
requiremeiUs.-5  Clearing  organizations 
also  impose  their  own  inaruin 
requirements  for  clearing  n:' mbers, 
which  typically  are  le.ss  than  exchange- 
established  initial  margin  minimums.'^'* 
Initial  margin  levels  may  be  increased  or 
reduced  throughout  the  life  of  a 
contract.^'" 

Customers  other  than  investment 
companies  generally  post  initial  margin 
directly  with  an  FCM  when  they  initiate 
trades.'"  If  the  FCM  is  a  clearing 
member,  it  must  then  satisfy 
clearinghouse  margin  requirements.  The 
FCM  typically  deposits  all  or  a  portion 


"See  1  Johnson  ft  Hazen,  supra  note  2,  S  110 
("margins  serve  not  only  to  protect  the  parties 
against  default,  but  the  carrying  h.okp.rs  and 
clearing  hou.se  as  well"). 

"W  §1.10.  See  2  id  §§3.76.  3  79. 

■"•1  /rf  §1.10. 

''  1  Russo.  supra  note  18,  §2  03.  An  FCM.  for 
example,  may  increase  margin  requirements  based 
on  experience  with  a  customer  or  the  customer's 
financial  resources.  Division  of  Trading  and 
Markets.  CFTC,  Follow-up  Report  on  Financial 
Oversight  of  Stock  Index  Futures  Markets  During 
October  1987  at  28-29  (Jan.  6.  1988)  (hereinafter 
CFTCOctolrer  1987  Follow-up  Report) 

■"*  1  Johnson  &  Hazen.  supra  note  2.  §  I.IO.  Margin 
deposited  to  satisfy  clearinghouse  requirements  is 
known  as  "original"  margin.  Id.  Original  margin 
requirements  typically  vary  for  different  clearing 
members  depending,  for  example,  on  each 
member's  trading  volume.  1  Russo,  supra  note  18. 
§2.03.  LInder  net  clearing  systems  in  effect  at  mo.si 
exchanges,  clearing  members  are  not  required  to 
post  original  margin  for  offsetting  customer 
positions.  Id.  §2.06. 

"  1  Johnson  &  Hazen.  supra  note  2.  §  1  10 
("Commodity  margins  often  vary  deppiiding  on  the 
stage  of  the  transaction,  the  nature  of  the  trading 
involved,  and  the  volatility  of  mSrkf  t  prices.  "); 
Markham.  supra  note  21,  at  132  &  n.513  (1991 )  (the 


of  ihn  customer's  asse'.s  fLi^t  jjy  i;;  . 
comninj^led  at  count  estsfclished  tr.  '.. 
clearing'jiT.ise  for  margin  deposits  and 
accruals  on  the  FCTvl's  rustoirser 
positions.^"  Any  funds  re.r;iaintng  ■:•  the 
FCM's  pes?  •-•ssion  are  rt?poi:?ed  in  a 
commingled  customer  benk  orccunt 
maintained  by  the  FCM."^  VVhJk  seriion 
4d(2)  of  the  CEA  permifs  Jhe 
commingling  of  custonrje:  funds  at  botn 
the  clearinghouse  ant;  FC?*.S  ifveie.  il 
requires  FCMs  to  segregate  rustcmer 
assets  from  the  FCMs  own  .f.i»as. 
including  those  used  for  :^s  cwn  tradiiv:;. 
and  prohibits  the  use  of  ctjP  customer's 
funds  to  carry  another^s  tjfedes..*' 

If  an  FCM  is  not  a  clearing  mfirib-r; 
the  same  procedures  and  if  quire  ments 
apply,  except  that  the  non-ixc mber  FCM 
must  post  margin  with  tne  tiearing 
member,  which  in  turn  must  Sctisiv 
clearinghouse  requirements. "'•  FCM 
custody  of  customer  margin  jrs  this  case 
thus  involves  both  the  ncn-rp^mber  dnd 
clearing  member  FCM.'" 


■'■'2  Johnson  &  Hdzen.  sijpro  no'f  1   t  3  b*        .. 
Clearing  members  maintain  a  propjfl«>  ^ciotint 
with  the  ciearing.lousp  for  their  oi*t,  jrioes.  whit  h 
must  be  kiipl  separate  from  customf^  c'sse's.  ) 
Ru,<:.so.  supra  note  18,  §2  02.  Actoi.r,l!  »i  the 
clearinghouse  level  are  maintained  ty  borons  i!)..i 
have  been  approved  by  tne  clearing houfe  ts 
originol  margin  depositories  id  tr.03. 

An  FCM  may  use  its  own  asseit  ;o  s^tisfv  n 
customers  margin  obligations,  pe.-jdir.g  refpipl  of 
the  required  margin  from  the  customer.  CJ'W. 
regulation  1.23.  17  CFR  123.  Exthonge  ruift 
generally  require  FCMs  to  receive  Custoir.fr  ir,..r),:n 
within  a  reasonable  time  after  an  oroer  it  accepted. 
See  1  Russo,  supra  note  18,  §  1.20.  iT.dei  CEA 
section  4d(2)  and  the  .•special  provisjonso!  ihe 
Bankruptcy  Code  and  CFTC  ruies  tha!  gover.-i  l-CM 
liquidations,  margin  in  the  cleiringfiOuse  cusfoiiier 
account  is  considered  customer  piopeny.  »vhe!hi'r 
the  margin  represents  actual  cu5toi7>ej  assets  cr  ihr 
FCM's  own  funds.  7  U.S.C.  6ti:2l  1)  U.SC.  "1,1- 
766:  17  CFR  190.01  to  .10. 

^"1  Johnson  &  Hazen,  suprc  .^r'e  2.  t  i.k't.  Sre 
oiso  CFTC  regulations  1  25.  1.26  17  CFR  1  25.  l.:;y 
(permitting  FCMs  to  invest  customei  osset*  i:i  their 
possession  in  certain  United  :iio:e5  gt>ve:-..r>rr,f 
obligations  and  retain  the  interest  ttie.'eoi-,.  Kn'tess 
the  customer  specifically  arr;.r  je<  !c  rei  e;ve  '.he 
interest  payments). 

^'.SffP.i/soCITC  regulations  "iZt—iG.  "i7r.hH 
1.20-,30  (implementing  the  :ei.v.ire,-of  .ot»  of  'Pt.tion 
4d(21).  The  FCM  at  all  tin.ts  rr:Mi1  have  su^fic  ienl 
funds  in  segregation  represer:;ir,g  ti.$:rir>tr  rr,£r'^:n 
received  or  required  to  be  paiO.  td 

*-5pe  2  Johnson  *  Hazen,  siiprorjpie  i.  t  j.7f» 


Chicago  Board  of  Trade  chargt-ri  maigin  levi  Is  over       ("customer  funds  routinelv  Xit-e)  hcjri^h 


200  times  in  1987,  often  on  a  daily  b.isis), 

*■  Investment  company  third  party  cus-oii;*! 
arrangements  are  discussed  below  under  "FCM  and 
Clearinghouse  Custody  Umitr  the  Act.'  Some 
pension  accounts  also  mcy  u.se  third  j-n.-.v 
arrangements  for  their  initio!  margin  di  ;.  )s:l^. 
although  they  are  not  required  to  do  so  under  :;.e 
ERISA.  The  Department  of  Labor  has  held  Uiat  lor 
purposes  of  the  custody  requirements  and  cprr.^in 
other  fiduciary  provisions  oi  ERISA.  !nHr>;:;i 
je(«:isiied  by  a  pension  plan  with  an  FCM  does  ;;:■; 
lonsliiute  an  asset  of  the  plan;  r.-.lSbr.  the  plan  s 
assets  are  deemed  to  be  the  riglits  ei,:.i>oU;r  J  in  the 
luture's  contract.  Op.  No.  82-49.^  (Oltlce  of  Pension 
.-lid  Welfire  Benefits  Prograrr.,  U.S.  Dept.  ri  LcSor 
r»a21   Thp  Divisinn  has  .-i  it  udopteii  :hi.>^  i»;-.p:i.n'h. 


originating  FCM  to  other  FCVh,  jutb  i«  citc^r.r.f. 
member  t'irms  of  a  contract  nurkti.  and  iv  'he 
clearing  agencies  of  the  conirid  rr,sjktr')  i:  !hf 
Ft'.M  originating  the  trade  rffer'i  :i  e  'i:aTif<-ruu\i 
throuf'L  an  exchange  meinber  tbi.;  •!  ncl  r  i  Jii.'irg 
.T.emlj".-.  the  exchange  me.-nr.e:  FLM  »c.u?<i  if  ..n 
.••Iditional  partv  in  ;he  seitie:r.r.-il  vhf.n. 

"Uiidf.r  CfTC  regulation  i  hii  i.)taiT,f  mt-niber 
FCMs  ihrti  carry  customer  p./Sil>o/:}  on  t«ha)i  oi 
non-meiirours  must  collect  :n£-gjr<cij>  Sigjcss  Uis.s 
!i  p .  t)<i.sed  on  tlie  individusi  '.:ir.ii:rh{iT,i  •.•i.'.r 
non  mpiriotr  FCM's  custon:<r:s  Vw'.'.rji'ui  jf-fi^:d  to 
o.'f.sriitiiig  positions  between  5i!Si>ibilrn>e;.- ...  ".: 
(  i~K  1.56.  iii'pGro.ss  Margiriingci  O.rd^ibus 
Accounts.  Ill,.io-v,)a2  Tian.sfiiBi.-.d-  jlCtim.T..  i    • 
I..  R-p.  iCXiHJT  2!. 2'«>rt;  2'!  t.T  ;(■  ir-ei    i-    .■- 
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Once  a  contract  position  is 
established,  variation  margin  is  credited 
or  assessed  at  least  daily  to  reflect 
changes  in  the  contract's  value.^*  In 
contrast  to  initial  margin,  variation 
margin  represents  the  system  of  marking 
to  market  the  contract's  value.'s 
Through  this  system,  losses  on  one  side 
of  a  contract  position  are  matched  with 
and  paid  as  profits  to  the  other  side  of 
the  transaction.-^ 

At  the  end  of  each  trading  day,  the 
clearing  organi7':.tion  credits  gains  and 
debits  losses  on  all  contract  positions  in 
the  clearing  n  ember's  customer 
account."  Befc.-e  the  opening  of  the 
exchange  on  tlie  next  business  day.  the 
clearing  member  FCM  must  satisfy  any 
variation  margin  call  reflecting  a  net 
loss  in  contract  positions  and  similarly 
is  entitled  to  collect  any  net  gain.^s 

The  member  FCM  must  reconcile  its 
customers'  positions  by  crediting  gains 
and  debiting  losses  on  a  customer-by- 
customer  basis.-''  An  FCM  will  require 
the  customer  to  post  additional  funds  to 
cover  any  losses  that  reduce  the 
customer's  niar^lW below  a  specified 
"maintenance"  level  set  by  the 
exchange.  The  customer  then  will  make 
a  margin  payn:ent.  or  meet  a  "margin 
call,"  to  restore  its  account  to  the  initial 
maiigin  level.-^'  Whether  gains  on 
contract  positions  are  collected  by  the 
customer  immediafe !y  or  held  by  the 


FCM  depends  on  the  customer's 
arrangements  with  the  FCM.'»' 

If  a  non-member  FCM  executes  trades 
through  a  clearing  member,  variation 
margin  payments  are  transferred 
between  the  clearing  member  and  the 
originating  FCM.  The  originating  FCM 
then  reconciles  the  individual  contract 
positions  of  its  customers.*^ 

2.  Commodity  Options 

Initial  and  variation  margin  for 
commodity  options  serve  the  same 
function  as  margin  for  futures 
contracts.*'  UnUke  the  parties  to  a 
futures  contract,  however,  only  the 
UTiter  (seller)  of  an  option  is  subject  to 
margin  requirements;  the  option  holder 
(purchaser)  pays  the  writer  a  one-time 
premium  as  compensation  in  full  for  its 
right  to  compel  the  writer's 
performance.**  In  addition,  the  writer's 
variation  margin  payments  attributable 
to  losses  in  its  position,  known  as  mark- 
to-market  payments  in  the  options 
context,  are  not  available  for  collection 
by  the  option  holder.*'  During  the  life 
of  an  option,  the  vmter's  mark-to-market 
payments  are  transferred  to  and  held  by 
all  FCMs  in  the  settlement  chain  and. 
ultimately,  the  clearing  organization  in 
the  same  way  as  initial  margin  deposits. 


(indicating  that  this  .iporcirh  transfers  customer 
margin  from  non-raefnber  FCMs  to  the  "stronger 
hands"  of  clearing  members).  Gross  margining 
between  clearing  and  nori-cie-aring  member  FCMs 
contrasts  with  not  niarr,:.n!r.g.  discussed  supra  note 
26.  between  clearing  urgar.  M'ions  and  their  /(} 

members. 

^<Some  e.xrhargos  rp«'j!arlv  make  intraday 
variation  msrpir  calls  ac.d  o;her?  may  do  so  in 
response  to  market  vclattlity.  See,  e.g.,  CfTC 
October  19B7  Fcllow-up  P^po.-   suprti  note  25,  at 
26:  1  Johnson  &  Harpn.  ■mp.o  note  2,  §2.50.' 

"  1  Russo.  svprj  rc'c  '.9.  5  :  04.  As  a  result  of 
its  function,  var-'alion  tr.a.-sm.  uilike  initial  margin, 
may  be  satisfied  only  i;.  cash.  K.nk  &  Feduniak. 
sopra  note  2,  at  146  ("U  !osi.-,g  positions  were 
permitted  to  be  marked  to  rr.ar«..-;  with  Treasu.-y 
securities,  letters  of  c  tdr.  ar,<,'  io  on.  then 
clearinghouses  and  FCr.'s  v  .-t  u'  face  the 
impossible  tasx  of  conve.-ti.'-g  i  .=;ious  and  sundry 
types  of  collateral  into  the  corr-,  t  amounts  of  cash 
for  potential  withdrcwsl  by  ci;.>:.>.Tiers  with  margin 
e.xcesses.").  A*  supra  r  ote  2 ', . 

» See Crrc  October  1987  Fc:,  w-up  Report. 
supm  note  25,  M  19  '"Tfie  c!  -::;.  settlement  of 
profits  and  "osses  f  tiro^gh  the  i, ;  tern  of  daily 
variation  collections  af;u  pav-.nc.ls  reflects  the  "zero 
sum"  nature  of  the  f'jturr.s  .<;y-!sr:..  ;„  which  profit.s 
and  losses  are  fivactly  e-^inv-iVri'  ■). 
"  I  Russo.  supra  note  ts.  §  j.^^ 
'•  Id.;  CFTC  Octobe'  ;<<??  Follow-up  Report, 
supra  note  25.  at  25-2b 

^1  Russo.  supnrt  r,o»e  IP,  %  I  04.  See  CFTC 
regulation  1  32.  17  CF'R  1  ;ii  (-.quiring  daily 
computation  of  customer  acrounts). 

*•!  Russo,  supra  note  t8.  §  :  20;  1  Johnson  & 
Hazen,  supra  no'e  IB  ^jLlo 


"  See.  e.g..  CFTC  Financial  and  Segregation 
Interpretation  No.  10,  Treatment  of  Funds 
Deposited  in  Safekeeping  Accounts,  1  Comm.  Fut. 
L.  Rep.  (CCH)  1 7120  at  7128  n.15  (CFTC  Division 
of  Trading  and  Markets  May  23.  1984)  (hereinafter 
CFTC  Interpretation  No.  10). 

« 1  Russo.  supra  note  18,  §  2.04.  If  a  non- 
exchange  member  FCM  executes  trades  through  an 
exchange  member  that  is  not  a  clearing  member. 
variation  margin  transfers  would  occur  between 
these  two  FCMs  as  welL 

*'  See  supra  notes  22  &  35  and  accompanying 

text, 

**!  Johnson  &  Hazen.  supra  note  2,  §  1.07.  Initial 
margin  for  comtnodity  options  may  be  based  on  the 
premium  paid  for  the  option  and  the  initial  margin 
requirements  applicable  to  the  underlying  futures 
contract.  See,  e.g..  Goldman  Sachs  ft  Co.  (pub.  avail. 
May  2.  1986).  Initial  margin  also  may  be  determined 
by  reference  to  the  aggregate  risk  of  the  option  and 
underlying  futures  contract.  See.  eg..  1  Johnson  ft 
Hazen,  supra  note  2,  §2.43  (Supp.  1<»91).  The 
premium  collected  from  the  buyer  is  passed 
through  t.hB  clearinghouse  to  the  wTi-^rs  FCM. 
which  credits  the  writer's  account  lo:  (he  premium 
received. 

«  The  writer  of  an  option  is  resporisible  for 
changes  in  the  value  of  the  pocilion  unly  if  the 
option  is  exercised  by  the  holder  or  riosed  out  by 
the  writer  thj-ough  an  offsetting  posiuon.  1  Johnjon 
&  Hazen.  si.pra  note  2,  §§  1.31,  10^  For  this 
reason,  unlike  margin  payments  on  futures 
contracts  (as  discussed  supra  note  35J,  payments  for 
losses  on  option  positions  may  be  rr-ide  in  cash  or 
other  assets.  See.  e.g..  Goldman  Sachs  ft  Co.,  supra 
note  44  (option  mark-to-raarket  payments  may  be 
made  in  securities,  such  as  U.S.  Treasury 
obligations,  or  letters  of  credit).  In  the  event  of  later 
gains,  the  writer  would  be  entitled  to  collect  the 
gain  from  previously  made  margin  payments.  See 
Markham.  supra  note  21,  at  116. 


3.  FCM  Insolvency  Risks  and  the 
Settlement  Process 

FCMs  are  financially  responsible  for 
the  trade  obligations  of  their 
customers.**  If  a  clearing  member  FCM 
becomes  insolvent  and  cannot  cover  the 
obligations  of  a  defaulting  customer,  the 
FCM's  non -defaulting  customers  may  be 
affected.*'  The  clearinghouse  has  the 
right  to  satisfy  an  outstanding  margin 
call  from  the  assets  securing  all  of  the 
member's  customer  trades  at  the 
clearinghouse  level,  which  will  create  a 
shortfall  in  the  clearinghouse  account.**" 
Exchanges  and  other  parties  may 
contribute  additional  funds  to  prevent 
customer  loss.**  Absent  this  voluntary 
action,  however,  a  shortfall  in  the 
clearinghouse  account  will  be  borne  by 
the  member's  non-defaulting 
customers.5o  Because  a  member's 
customers  may  include  other  FCMs. 
losses  at  the  clearinghouse  levei  may 
affect  other  FCMs  and  customer  margin 
in  their  safekeeping. 


**  See  CEA  section  4d(2);  1  Johnson  ft  Hazen. 
supra  note  2.  §  1.10, 

'•■'An  FCM's  insolvency  may  result  from  its 
obligation  to  cover  the  trades  of  a  defaulting 
customer  or  for  other  unrelated  reasons.  See.  e.g.. 
Andrea  M.  Corcoran  ft  Susan  C.  Ervin.  Maintenance 
of  Market  Strategies  in  Futures  Broker  Insolvencies: 
Futures  Position  Transfers  From  Troubled  Firms. 
Wash.  &  Lee  L.  Rev.  852-70  (1987)  (hereinafter 
Corcoran  ft  Ervin)  (the  inability  of  certain  customers 
to  satisfy  trade  obligations  of  approximately  $14 
million  caused  the  1985  Volume  Investors 
Corporation  insolvency,  which  placed  other 
customers  at  rUk);  CFTC  News  Release  3663-93 
(May  24.  1993)  (CFTC  administrative  complaints 
allege  that  Stotler  and  Company's  insolvency 
followed  improper  conduct  by  iu  officers, 
accountants,  and  the  Chicago  Board  of  Trade 
including,  among  other  things,  oversuting  the 
firm's  net  capital). 

••See  CFTC  Interpretative  Statement  No.  85-3. 
I  fse  of  Segregated  Funds  by  Clearing  Organizations 
Upon  Defaults  by  Member  Finns.  1 1 984-1 986 
Transfer  Binder)  Comm.  Fut.  L.  Rep.  (CCH)  f  22,703 
at  30,988  (CFTC  Office  of  the  General  Counsel  Aug. 
12.  1985).  While  the  CFTC  sta.ff  has  considered  the 
rights  of  clearing  organizations  in  these 
circumstances,  an  FCM's  right  to  use  another  FCM's 
customer  margin  has  not  been  determined.  For 
example,  it  has  not  been  established  whether  a 
clearing  member  FCM  would  be  entitled  to 
customer  margin  deposited  by  a  non-member  FCM 
in  the  event  the  non-member  was  unable  to  satisfy 
its  customers'  obligations.  See  Corcoran  ft  Ervin, 
supra  note  47,  at  nn.92. 95 

^ See generaf/y  National  Futures  Association, 
Customer  Account  Protection  Study  13  (Nov,  20. 
1986)  (hereinafter  NFA  Account  Protection  Study) 
(FCM  insolvency  losses  from  1938  through  1985 
totalled  less  than  $10  million);  Corcoran  ft  Ervin, 
supra  note  47,  at  873  ("customer  losses  have  been 
forestalled  *  *  *,  in  significant  measure,  by  the 
voluntary  contributions  of  futures  exchanges  to  the 
compensation  of  customers  of  tailed  clearing 
menit)ers."). 

'^  See  infra  notes  65-66  and  accompanying  text 
regarding  the  treatment  of  customer  margin  in  FCM 
bankruptcy  proceedings. 
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Section  1 7(f)  of  the  Act  a 
thereunder  govern  the  sa 
investment  company  assets 
section  17(f],  investment  c 
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national  securities  deposito 
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■"The  legislative  history  of  sectioi   17(0  iiiiiicT.es 

that  Congress  intended  the  assets  of  nvestrrent 

companies  to  be  kepi  by  a  finantiall  -  secure  entity 

Ihdl  has  suiTicienl  Sofeguerds  againsi 

misappropriation  Investment  Trust' 

Investment  Companies:  Hearings  on 

a  Subcomm.  of  the  Senate  Comm  o> 

Currency.  76lh  Cong.,  3d  Sess.  264  (' 
"S«*  a/so  rule  17f-]  (governing  ci 

investment  company  assets  by  mem 

national  securities  exchange)  and  ru 

(governing  custody  by  rjaliona)  secui 

depositories).  I'nder  section  17|f)  an 

investment  companies  also  may  mail 

of  iheir  own  assets. 
'-'While  certain  FCMs  also  may  be 

n.itional  securities  exchange,  Ihese 

rely  on  rule  17f-i.  This  is  because,  i 

m.irgin  deposits,  the  FCM  would  be 
capacity  as  a  futures  broker,  and  not 

broker  as  contemplated  under  rule  1 
event,  rule  17f-l  is  rarely  used  today 
sf  gregation  and  earmarking  requi 
P.  Lemke,  Investment  Company  Act 
Securities  Law  Techniques  Transactilin 
(A  A.  Sommer.  ed.l  §83.07.  at  83-18 

"''See.  eg  ,  Prudential  Bache  InconJeV 
Fund,  Inc.  (pub.  avail.  Nov.  20,  1085; 
VALIC  Timed  Opportunity  Fund,  Inc 
Company  Ac.\  Release  Nos.  13891  (A| 
49  FR  17639  (Notice  of  Application), 
(May  16,  1984),  30  SEC  Docket  845  (( 
In  5981,  the  CFTC  con.sidered  tliirc 
arrangements  as  a  way  to  address  cu,' 
associated  with  FCM  insolvency.  Alt: 
CFTC  rejected  this  approach,  it  noted 
segregation  requirements  completely 
"access  to  customer  money  by  the  H%A 
to  be  totally  prohibited.  A  third  party  trust 
have  to  accept  and  hold  all  customer 
commingling  of  any  kind  would  have 
prohibited."  Cross  Margining  of  Omii 
Accounts,  supra  note  33,  at  25,504. 

"  See.  e  g  ,  Pension  Hedge  Fund,  !r; 
)an.  20,  1984).  See  olsoCFTC  Int 
supra  note  41,  and  CFTC  InterpretatiJe 
85-6  {Safekeeping  Accounts).  |1984- 
Binderj  Comm.  Fut.  L  Rep.  (CCH)  1 
30,495  (CFTC  Division  of  Trading  anc 
19. 1985)  (both  concerning  CFTC  stafi 
elinndinK  the  lisenf  third  p^rty  rii<;lo( 
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clearinghouse  or  other  FCM  that  is  used 
to  effect  the  transaction."'* 

No-action  letters  and  exemptive 
orders^iermit  FCMs  to  retain  custody  of 
investment  company  gains  on 
commodity  positions  in  limited 
circum.stances.'^  Under  no-action 
positions,  FCMs  may  hold  margin  gain 
overnight  or  over  a  weekend  in 
recognition  of  the  fact  that,  while 
positions  are  settled  at  the  close  of  each 
•lay's  trading,  margin  gain  is  not 
available  to  the  FCM's  customers  until 
the  following  business  day.'"  The 
Division  has  reasoned  that  such  cu.stody 
is  incidental  to  the  commodity 
investment  and  not  of  sufficient 
duratiorrSo  trigger  the  requirements  of 
section  17(f).*^  Exemptive  orders  permit 
FCMs  to  hold  de  minimis  amounts  of 
margin  gain  (e.g.,  S50.000)  so  that  funds 
may  avoid  having  to  make  daily 
•withdrawals  when  only  snjall  amounts 
of  margin  accrue.*^ 

C.  Problems  With  Current  Custody 
Arrangements  •'    ' 

Commenters  have  criticized  third 
party  custodial  accounts  on  several 
grounds.  Som.e  have  asserted  thai 


"•Sep.  i»jg.  Letter  of  William).  Brodsky,  President 
and  Chief  Executive  Officer,  Chicago  Mercantile 
Exchange  ("CME").  to  Jonathan  G.  Kalz.  Secretarv, 
SEC  4  (Oct.  12,  1990).  File  .No.  S7-11-90 
(responding  to  t.he  Commission's  request  tor 
comments  on  the  reform  of  invesl.menl  company 
regulation  in  connection  with  the  Division's  1992 
report.  Protecting  Investors:  A  Half  Century  of 
investment  Company  Regulation)  jheremofter  CME 
Letter).  The  CME  Letter  was  resubmitted  to  the 
Co.mmission  last  year  in  connection  with  other  rule 
proposals.  Letter  of  Carl  A.  Royal,  Senior  Vice 
President  and  General  Counsel,  CME.  lo  jonaShon 
C.  Katz.  Secretary.  SEC  (Mar.  16,  199.1),  Kile  No. 
S7-41-92. 

"Gains  on  commodity  positions  are  paid  dirrclly 
by  an  FCM  to  the  investment  company  withouP 
flowing  through  or  being  held  in  the  third  party 
account.  Goldman.  Sachs  &  Company,  supra  note 
44.  Variation  margin  payments  owed  by  an 
investment  company  due  lo  declines  in  its  position 
are  liabilities  of  the  company,  and  not  fund  assets 
under  section  17(f).  Montgomery  Street  Income 
.Securities.  Inc.  (pub.  avail.  Apr.  II,  1983). 
Investment  companies  satisfy  their  variation  nia.-gin 
obligations  by  paying  the  required  amounts  direcDy 
lo  FCMs.  See  jd. 

■■"  See  supra  notes  37  A  38  and  arcompanving 
text. 

"Montgomery  Street  Income  Securities,  supra 
note  57.  See  also  Putnam  Option  Income  Trust  U 
(pub.  avail.  Sept.  23,  1985)  (futures  contracts); 
Goldman,  Sachs  &  Company,  supra  note  44  (writlen 
options). 

*"S(?e.  e  g.,  Drexel  Bond-Debenture  Trading  Fund, 
Investment  Company  Act  Release  Nos.  13861  (Apr. 
2.  1984),  49  FR  13934  (Notice  of  Applicalion).  and 
13916  (May  1,  1984),  30  SEC  Docket  671  (Order). 
See  also  Carnegie  Government  Securities  Trust, 
Investment  Company  Act  Release  Nos.  15272  (Aug. 
22,  1986),  51  FR  30927  (Notice  of  Applicalion),  and 
15317  (Sept.  18,  1986).  36  SEC  Docket  1044  iOrder) 
(permitting  up  to  SSO.OOO  in  margin  gain  to  be 
maintained  with  any  one  FCM  and  limiting  margin 
gain  held  by  all  FCMs  to  the  greater  of  5100,000  or 
1/8  of  one  percent  of  the  funo's  net  ^sseLs). 


current  arrangements  create  systemic 
liquidity  risks  by  diverting  otherwise 
available  FCM  capital  from  the 
marketplace.*''  These  risks  may  become 
acute  in  times  of  market  volatility  when 
liquidity  may  be  most  critical  Initial 
margin  requirements  typically  rise 
during  these  periods,  resulting  in 
additional  drains  on  FCM  resources. ''- 
According  to  the  1988  Brady  Report, 
third  party  custodial  accounts  may  have 
been  a  source  of  liquidity  stress  m  the 
clearing  and  credit  systerais  during  the 
October  1987  market  break.*' 

Commenters  also  have  contended  that 
third  party  arrangements  are 
unnecessary  because  they  are  unlikelv 
to  provide  any  special  protection  Jo 
investment  company  assets  in  FCM 
bankruptcy  proceedings-O^"  Special 
provisions  of  the  Bankruptcy  Code  and 
related  CFTC  rules  govern  FCM 
liquidations.'''^  Under  these  provisions. 
FCM  customers  generally  have  priority 
over  other  creditors'  claims.  All 
customer  assets,  even  if  specifically 
identifiable  to  one  customer,  are  subject 
to  disposition  based  on  each  customer  s 
pro  rata  share  of  the  available  customer 
property.*^  The  CFTC  staff  has  stated 
that  funds  in  a  third  party  custodial 


"'  See.  eg..  Letter  from  Peter  Kaipon,  I  -si  Boston 
Corporation,  Steven  Keltz.  Shearson  Lehman 
Brothers  Inc.,  Anthony  J.  Leitner,  Goldmsn.  .Sachs 
»  Co.,  and  John  T.  Shinkle,  Saloman  Brothers  Inc.. 
lo  Marianne  K.  Smylhe.  Director,  Division  of 
Investment  Management.  SEC  1-4  (Sept  17,  19911 
(hereinafter  Joint  FCM  Letter)  (observing  that  a 
survey  of  12  FCMs  revealed  that  as  much  as  S2 
billion  may  be  maintained  in  third  parly  custodial 
accounts,  and  suggesting  by  way  of  a  conservative 
estimate  that  FCMs  advance  as  much  as  50%  of 
initial  margin  deposited  by  investroen!  rompa.iics). 

Commenters  also  point  out  thai  FCMs  incur 
financing  and  polenlial  opportunity  costs  as  a  tesull 
of  using  their  own  assets  to  meet  investmenl 
company  margin  requirements.  See.  eg  ,  Letter  from 
Barbara  Wierzynski,  General  Counsel,  Futures 
Industry  Association  Inc.,  to  Elizabeth  Krentiman, 
Division  of  Investment  Management.  SEC  (Oct.  11, 
1993)  (securities  deposited  by  FCMs  on  behalf  of 
investment  companies  may  not  be  pledged  by  the 
FCM  to  raise  cash  for  other  purposes).  See  also 
Letter  from  Thomas  A.  Russo.  Cadwalader. 
VVitkersham  &  Taft,  to  Mary  Podesla.  Chief  Counsel, 
Division  of  Investment  Management,  SEC  13  tS^-pt. 
23, 1988)  ihereinafter  Russo  Letter  UJ  (rnancing 
cosis  may  cause  FCMs  to  increase  com.mission  rales 
or  limit  the  number  and  size  of  inveslmeni 
company  accounts,  forcing  funds  to  trade  threugli 
less  well-capitalized  FCMs). 

"•CFTC  October  1987  Follow-up  Report  r-upro 
note  25.  at  65. 

•'Report  of  the  Presidential  Task  Force  on  Market 
Mechanisms  (1988)  VI-73  lo-74  (discussing 
statements  of  certain  CME  members). 

"See.  eg.,  Joint  FCM  Letter,  supro  note,  at  4-6. 

"11  U.S.C.  761-766;  17CFR  190.01  lo.lO.The 
CFTC  bankruptcy  regulations  were  adopted 
pursuant  to  CEA  section  20.  7  U.S.C.  24. 

•*See  United  Slates  Bankruptcy  Code  sections 
766(d).  (h).  The  claims  of  customers  engaging  in 
certain  foreign-related  commodity  transactions  may 
tie  subordinated  in  bankruptcy  lo  the  claims  of 
other  customers.  See  infra  notes  148-151  and 
fcccompanying  text. 
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dc;counl  will  be  subject  to  the  same  pro 
rata  treatment  as  all  other  customer 
issets.  '•^ 

No  court  has  examined  the  status  of 
these  accounts  in  bankruptcy. 
Commenters  maintain  that  the  issue 
inevitably  will  be  litigated,  which  may 
carry  its  own  adverse  consequences.*'*'  In 
addition  lo  freezing  investment 
company  assets  during  the  pendency  of 
the  action,  third  party  accounts  may 
impede  the  transfer  of  in\  estment 
company  accounts  to  a  financially 
strong  FCM,  subjecting  the  fund  (o 
possible  losses.*' 

The  Com.mission  believes  liquidity 
cohcerns  and  the  absence  of  clear 
bankruptcy  protection  for  third  party 
accounts  warrant  proposing  new  rule 
17f-6.  The  Commission,  however, 
requests  comment  on  these  and  atiy 
other  factors  concerning  current 
investment  company  arrangements."' 

Ifl.  Discussion 

Proposed  rule  17f-6  would  aliow 
FCM  and  clearinghouse  custody  of 


•"CFTC  Interpretation  No.  10.  fcpre  ttole  41.  at 
"129.  Tt.o  CFTC  staff  rea.sons  thst  the  Bankruptcv 
Code  provisions  were  intended  "to  promote 
equiiible  treatment  of  customers  and  to  provide  for 
£.n  across -thd-board  application  of  pro  rala 
.   distribution  to  all  customer  commodity  accounts 
wt-e'.lier  or  .not  the  funds  related  to  such  accounts 
•  were  maintained  with  separate  depositories  or 
olhfrwise  were  specifically  idcntifialDlc."  Id.  See 
ahci  Interpretative  Letter  No.  90-1  (Scftkeepim;  and 
TfiirdPany  Custodial  AccountsI  1 1 987-1990 
T..insfer  Binder)  Comm.  Fut.  L.  Rep  (CCHl  124.579 
■xt  3B,505  [CFTC  Division  of  Trading  ^nd  Market.^ 
J.n.  19.  1990)  (reaffirming  this  position). 

'■^  St-r.  e.g..  Letter  from  Thomas  A.  Ru.sso, 
(  Hfiwalader.  Wickersham  *  Taft.  to  Mary  Podc.td. 
^■.'hihf  Counsel.  Division  of  Investment  Mdnagement. 
SIC  3-4  (Apr.  8.  19861  (hereinafter  Russo  LeVer  I|. 
Sef- also CVTC  Interpifltation  No.  10.  i,upra  r.ote41. 
at  7129  (if  prtienled  with  the  issue,  t.he  C;FTC  .staff 
intonds  to  strongly  recorTmend  that  the  CFTC  tiike 
appropriate  action  "to  ensure  tJiat  all  customers, 
including  insti'u-.ior.el  customers,  are  treated 
equallv"  in  FCM  bankruptcy  proceedings). 

'"Rus'o  Letter  I.  supra  note  68.  at  4:  Ji^int  rCM 
l.H.te.-.  supra  note  61.  at  5  ("even  if  such  customers 
uUimateiy  recover  the  entire  equitv  in  their  account 
following  liquidation,  they  will  lose  monei  as  the 
result  of  prices  realized  on  forced  liquidations  or 
thfiy  will  lose  the  protection  of  hedges  unii!  they 
c:iii  replace  the  positions  at  a  new  firm."i.  See 
generally  Corcoran  &  Ervin,  supra  no:e  47.  at  872 
(discussing  the  Bankruptcy  Code's  strong 
preference  for  immediate  transfer  of  customer 
accounts  to  ensure  daily  payment  of  margin 
obligations  and  to  minimize  the  possibility  of 
margin  default). 

^*  Some  commenters,  for  example,  have  identified 
certain  operational  difficulties  associated  with  third 
party  arrangements.  See.  e.g..  CME  Letter,  supra 
note  56,  at  4  (third  party  accounts  may  take  up  to 
several  weeks  to  establish  and  are  expensive  and 
complex  to  maintain).  Other  conunenters  have 
suggested  certain  benefits  associated  with  their  use 
See.  e.g..  Leslie  L.  Ogg.  Remarks  at  the  Meeting  of 
the  Financial  Products  Advisory  Conunillee.  CFTC 
54  (July  23,'  1992)  (noting  that  tax-exempt  funds 
avoid  earning  taxable  income  (excluding  any  gains 
realised  on  contract  positions)  by  maintaining  their 
tax-exempt  .securities  in  third  pjuly  custodial 
ncmiints). 


"  1  ti»:  Coniniission  is  not  pro^Kising  to  ninend 
n.ie  7d-l  with  respect  to  the  use  of  proposed  ruk- 
17t-6  by  invesiinent  companies  organized  under 
Canadian  law  and  other  foreign  juri.sdictions.  17 
CI-K  270.7d-l.  Rule  7d-1  governs  npplications  b> 
Canadian  funds  seeking  to  obtain  exe.-.npijve  order> 
under  .section  7(d).  15  U.S.C.  7(ci.  .Allhc-ugh  rcle 
7d-l  by  its  terms  only  applies  to  Canadian 
invfcstnifnl  companies,  funds  organized  in  otiier 
jurisdictior.s  have  agreed  to  crn.pU-v.  :.'h  its 
condiiions  as  a  preiviuisite  to  recjiv.r.j;  a  seciior 
7(d!  order.  See  Division  of  Investment  Maiiagemen!. 
SEC,  Protecting  Investors:  A  Half  CentLrv  of 
Invealment  Com[*any  Regulation  193  n.2J  (1092! 
Ihereinafter  Protcc::ng  Investors  report). 
Considerable  time  has  passed  si.ire  rule  rd-1  wii.=. 
last  u.sed.  Id  Should  an  investment  companv  srrk 
relief  pursuant  to  rule  7d-l  in  the  future,  l.'* 
C:k)nur.iss!on  would  consider  any  requas!  ii,  nly  o:\ 
propo.sed  rule  17f-6.  as  it  may  be  adopted,  at  that 
time. 

'-'Investment  companies  also  could  continue  to 
initiate  their  trades  through  introducing  brokers, 
which  do  not  take  custody  of  customer  margin.  Stt 
CEA  section  I(a)(14).  7  U.S.C.  l(a)(14)  (defiiiii;R 
introducing  broker).  When,  however,  an 
introducing  broker  is  used  and  margin  is  placed  in 
the  custody  of  an  FCM.  the  proposed  rule  would 
apply  with  respect  to  the  FCM  holding  inveslmeni 
company  assets. 

■ '  5«-  siipro  notes  65-69  and  accompanying  text. 
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iuvestnu'ril  company  margin,  subject  to 
c:onditions  designed  to  ensure  the 
.'^fekeeping  of  investment  company 
assets."  The  proposal  would  govern 
initial  margin  deposits  and  FCM 
custody  of  margin  gain,  establish  certain  ■ 
objective  qualifications  for  FCMs  that 
hold  investment  company  asseterand 
require  a  written  contract  between  the 
FCM  and  investment  company  to 
contain  certain  provisions.  The  board  of 
directors  would  be  responsible  for 
selecting  FCMs  and  monitoring  the 
custodial  arrangements,  although  the 
board  could  delegate  its  responsibilities 
to  the  investment  company's  investment 
adviser  or  officers.  The  rule's  provisions 
(other  than  the  requirement  of  a  contract 
with  the  investm.ent  company)  would 
apply  to  any  FCM  used  to  clear  the 
fund's  commodity  transactions.  FCM 
custody  would  be  permitted  in 
connection  wiih  foreign-related 
commodity  transactions  traded  on 
domestic  exchanges.  It  could  not  be 
used,  however,  for  foreign-exchange 
traded  transactions  since  margin  for 
those  trades  does  not  enjoy  the  full 
protections  of  the  CEA  and  CFTC  rules. 

Proposed  rule  17f-6  would  not  be 
mandatory,  and  investment  companies 
could  use  third  party  custodial  accounts 
for  their  margin  deposits.^2  Becau.se  of 
the  uncertain  status  of  third  party 
accounts  in  FCM  bankruptcy 
proceedings,  investment  companies 
using  these  accounts  should  satisfy- 
themselves  of  the  financial  strength  of 
the  FCMs  that  carry  their  trades.^'  Tlu; 
Commission  requests  comment  on 
whether  investment  companies  should 
be  permitted  to  continue  to  use  third 


party  arrangements  if  the  propfts«-<l  rule 
is  adopted. 

''\.  Investment  Company  Margin 

Rule  17f-6  would  permit  investment 
companies  to  maintain  margin  with 
FCMs  in  connection  with  futures 
contracts  and  commodity  options  tiadetl 
on  a  designated  contract'markct."*This 
provision  is  intended  to  establish  the 
parameters  of  fund  transactions 
involving  FCM  custody  and  to  ensi.a; 
that  margin  underlying  those 
transactions  has  the  full  protections  of 
the  CEA  and  CFTC  rules.^-^  Because  only 
L'nited  States  commodity  exchanges 
may  be  designated  contract  markets, 
investment  company  margin  deposits 
involving  FCM  custody  would  be 
limited  to  domestically  traded 
transactions.'* 

1.  Initial  Margin 

Under  proposed  paragraph  (a), 
investment  companies  may  place  and 
maintain  initial  margin  with  FCMs  in 
amounts  necessary  to  effect  their 
commodity  trades.^''  This  provision  is 
intended  to  tie  FCM  custody  of 
investment  company  assets  to  margin 
levels  associated  with  specific 
transactions.  Investment  companies 
would  be  permitted  to  use  FCM  custody 
for  margins  established  by  e.xchanges  as 
well  as  any  additional  roquirc.TieiUs 
imposed  by  FCMs. 

The  Commission  considered  irmitiny 
FCM  custody  to  exchange-established 


"\S..f  proposed  subparcgraph  i(i|(2)  (de.'int::- 
>'\cr.onge-tradcd  futures  contracts  and  com.Tii-Jiu 
<'i>ti<.!'.sl.  Fund  investments  for  which  FCM  ( i-v.-oci-. 
would  be  pfrmilted  include  futures  ccniracts. 
rii>!ir.ns  on  futures  contrac  is.  and  option'  on 
physical  commodities.  W  TiieConi.tiission 
uiidcrviands  that  options  on  physical  toniT^diiiUr , 
cu.'ren:!>  a;c  not  traded  on  any  exchange,  although 
Cr-TC  rules  would  permit  Iheir  trading.  .SreCFTC 
regulation  33.7. 17  CFR  33.7.  As  discussed  supn,  ji. 
note  57.  since  ma.'gin  pflvmonts  resulting  fron: 
lo'sfci  on  commodity  positions  arf  not  fund  as.st-:- 
sji-icf ;  10  section  17(f).  Ihr  prcf.c.'.ed  ri.lc  would  net 
govern  thr.;e  payments 

" See.  eg .  CEA  section  4  (retjui. mg  th-  kn-ping 
of  books  and  records);  CEA  section  4b  'prohibilir.j; 
fraudulent  transactions).  CEA  section  4d  (reri'.irirri: 
st'K'pgalion  of  customer  funds  and  other 
saickeepi:ig  measures);  CFTC  rpgulalion  1.10.  17 
CFR  110  (financial  reporting  obligation;.);  CFTC 
rpgulatio:is  1.20  to  .30  (safekeeping  of  customer 
funds);  CFTC  regulation  3.10.  17  CFR  3  10 
(:P)ii.stfotion  of  FCMs). 

'"SrftCEA  sections  4(a)  and  (b).  Margin  deposits 
in  connection  with  foreign-related  investments  arf 
discussed  under  "Foreign-Related  Commoditv 
Transactions"  t)elow, 

'"References  to  initial  margin  include 
maintenance  margin  deposited  throughout  the  life 
of  the  transaction.  Rule  17f-6  would  not  limit  the 
types  of  assets  that  investment  companies  may  uf«< 
to  satisfy  margin  requirements.  In  addition,  in 
accordance  with  exchange  rules,  discounts  may  be 
applied  lo  investment  company  securities  posttd  i.s 
ruarpiii.  J>"re  .(iipra  note  21. 
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margin  requirements.^  While 
approach  would  address 
FCMs  might  hold  more  investment 
company  assets  than  are  techn  rally 
necessary  to  enter  into  commoi 
transactions,  it  also  could  interfere  with 
normal  commodity  settlement 
procedures.^'  In  addition,  inve 
companies  should  be  able  to 
effectively  with  FCMs  so  that  clistoi 
fund  assets  is  appropriately 
circumscribed.  The  Commissio  i 
however,  requests  comment  on 
proposed  approach  and  wheth<  r 
restrictions  are  necessary  to  ad 
FCM's  discretion  to  increase  e>  ::hange 
established  margin  levels. 

In  addition,  exchange  rules 
may  restrict  the  types  of  assets 
be  used  to  satisfy  margin 
requirements.""  When  an  inves 
not  have  the  assets  required 
may  loan  the  investor  cash  or  o 
acceptable  assets  to  meet  marfji  i 
requirements  upon  taking  poss(  ssion 
other  assets  as  collateral  for  the 
The  Commission  requests  comi  :ient 
whether  investment  companies 
be  permitted  to  engage  in  these 
transactions  and  what,  if  any,  a 
protections  should  apply."' 

2.  Margin  Gain 

Paragraph  (b)  of  proposed  rui 
would  permit  FCMs  to  hold  de 
amounts  of  investment  compai: 
gain.  The  Commission  generall 
expect  that  margin  gain  mainta^ed 
any  one  FCM  would  not  excee<; 
$50,000."  Consisterft  with  current 
action  positions  and  the  coinm 
settlement  process,  margin  gain 
exceeding  de  minimis  amounts 
held  by  the  FCM  until  the  next 
day  following  receipt. 

The  CFTC  staff  has  suggested 
margin  gain  should  be  collectec 
avoid  possible  losses  resulting 
pro  rata  treatment  accorded  cu;#omer 
assets  in  FCM  bankruptcy 
proceedings."*  Exemptive  applitations 


of 
Ioan."i 
on 
should 

iditional 


^'  See  Ruuo  Lener  n,  supra  note  61 ,  .il|4 
(recommending  such  a  limitation). 

'^Sef  supra  note*  25  &  27  and  accompanying 
text. 

»"1  Russo.  supra  note  18.  §§  1.20.  4.2il 
'•'/</  §4.28.  See  CFTC  regulation  1.30  regarding 
FCM  loans). 

•-Sfie,  e.g.,  Inv.  Co.  Act  Re).  10C66,  subro  note 
1.  82  (requiring,  among  other  thing*,  the  ise  uf 
sr^Tf^Meti  accounts  to  fully  collatHraiize  investment 
company  reverse  repurchue  agreements 

•'The  de  minimis  limitation  would  ap  sly  i 
per  FCM  basis.  ThU  contrasts  with  carta 
ej(em!>i!t  e  orders  which  also  limited  tbe  amount  of 
mari^in  gain  held  by  all  FCMs  through  w|iich  trades 
are  effiscted.  See,  e.g.,  Carnegie  (iovem 
Securities  Trust,  supia  note  60. 

"■•CFTC  Interpretation  No.  10,  supra  nkte  41,  at 
7128  n.l5.  The  risk  of  lots  should  be  mir  icnizad  by 
the  propiisrd  dc  minimis  margin  gain  iir^itation  and 
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however,  suggest  funds  may  benefit 
from  leaving  small  amounts  of  margin 
gain  in  FCM  custody."*  The 
Commission  requests  comment  on 
whether  FCMs  should  be  permitted  to 
hold  margin  gain  beyond  the  next 
business  day  following  receipt  and,  if 
so,  whether  the  holding  of  such  gain 
should  be  subject  to  a  S50,000  or  other 
de  minimis  limitation.""  The 
Commission  also  requests  comment  on 
whether  it  would  be  appropriate  for  the 
rule  to  include,  for  example,  a  specific 
dollar  limitation  instead  of  the  proposed 
de  minimis  standard. 

B.  FCMs  Eligible  to  Hold  Investment 
Company  Assets  ^^ 

FCMs  maintaining  custody  of 
investment  company  margin  would 
have  to  be  registered  under  the  CEA, 
and  thus  would  be  subject  to  CEA  and 
CFTC  regulation."*  The  proposal  would 


FCM  capitalization  rBquiremmits.  See  subparagraph 
(aKlJIi)  of  the  proposed  rule  (regarding  the 
proposed  FCM  capitalization  requirements), 
discussed  unJlsr  "FCMs  Eligible  to  Hold  Investment 
Company  Assets"  be'.ow. 

'"•Sfm.  eg..  Carnegie Govenunent  Securities 
Truit,  supra  note  60  (indicating  that  the  fund's 
custodian  imposed  a  $25  charge  for  each  transfer  of 
mergin  gain  to  the  fund's  account). 

•""The  Commission,  for  example,  considered 
whether  to  Interpret  the  de  ntinimia  limitation 
based  on  the  facts  and  circumstances  of  the  fund 
involved.  For  example.  SI 00.000  in  margin  gain 
could  be  considered  de  minimis  for  funds  that  are 
more  actively  engaged  in  commodity  trading.  The 
Commission  also  considered  using  a  percentage 
limitation,  which  would  take  into  account  the  size 
of  the  fund.  Given  the  CFTC  staffs  position 
regarding  daily  collections  of  margin  gain,  however, 
the  S50,000  level  seems  prudent. 

•'  In  addition  to  the  objective  requirements 
discussed  in  this  section.  :.he  board  of  directors  (or 
its  deiogato)  would  be  required  to  determine  that 
maintaining  the  fund's  assets  with  a  particular  FCM 
is  in  the  best  interests  of  the  investmp.nt  company 
and  its  shareholders.  See  proposed  subparagraph 
(a)(2),  discussed  under  "Responsibilities  of  the 
Board  of  Directors  and  Delegation"  below. 

As  discussed  below  under  "Additional  FCMs 
Used  for  Clearing  Purposes."  where  the  FCM 
accepting  the  investment  company's  trede  orders 
uses  one  or.more  PCMs  to  clear  the  funds 
transactions,  each  other  FCM  tvould  be  sub;cct  to 
the  rule's  reqi'iremcnta  (other  i.han  the  tequiremeni 
of  a  contract  with  the  investment  company). 

"•Proposed  subparagraph  (d)(1)  (delining  futures 
commission  merchant).  See  CFTC  regulation  1.3(p), 
17  CF'R  1.3tp)  (PCMs  include  any  entity  that  solicits 
or  accepts  trade  orders  and  also  accepts  customer 
assets  to  margin  trades):  CEA  section  4d(l) 
(requiring  FCM  registration).  t 

The  CFTC  has  delegated  its  responsibility  for 
processing  FCM  registrations  to  the  National 
Futures  Association  ("NF,^").  CFTC  regulation  3.10. 
The  NFA  currently  is  the  only  futures  association 
registered  under  the  CEA  and  has  its  own  rules 
governing  FCM  operations.  See  CFTC  regulation 
170.15.  17CFR  170.15  (requiring  FCMs  to  De 
members  of  at  least  one  registered  hjtures 
association);  NFA  Manual,  Registration  Rules.  Part 
400  (providing  for  FCM  training  and  proficiency 
testing):  NFA  Manual,  Compliance  Rules,  Part  3 
(FCM  disciplinary  actions).  Subject  to  the  minimum 
Hnancidl  requirements  established  by  the  CFTC 
(d:.«;us»ed  m  the  text  below),  the  NF.\  and  the   . 


not  require  FCMs  to  be  members  of  a 
commodity  exchange  or  clearing 
organization. 

An  exchange  or  clearing  membership 
requirement  might  provide  additional 
investor  protections."^  It  also  could 
reduce  risks  by  limiting  the  number  uf 
FCMs  involved  in  the  settlement  of 
investment  company  transactions."" 
Imposing  either  requirement,  however, 
might  restri«:t  imnecessarily  the  number 
of  FCMs  eligible  to  hold  investment 
company  margin  and  force  investment 
compajiies  to  use  different  FCMs  for  the 
various  exchanges  on  which  trading  is 
condurted.""  The  Commission  requests 
comment  on  the  appropriateness  of  an 
exchange  or  clearing  membership 
requirement.^^ 

Under  CFTC  regulations,  FCMs 
generally  must  maintain  adjusted  net 
capital  equal  to  or  e^cceeding  the  greatest 
of  (i)  $50,000,'»3  (ii)  four  percent  of 
customer  funds  maintained  in 
safekeeping,"'*  or  (iii)  for  FCMs  that  are 
also  registered  securities  broker-dealers, 
the  net  capital  required  by  rule  15c3- 
1(a)  under  the  Securities  Exchange  Act 
of  1934  (17  CFR  ISra-KajL^s  FCMs 


individual  exchanges  share  responsibility  for 
imposing  nnancial  standards  and  auditing  FCMs: 
the  NFA  is  responsible  for  FCMs  that  are  not 
membcnrof  an  exchange,  while  the  exchanges  are 
responsible  for  their  members.  CFTC  regulation 
1  .■52.  17  CFR  1  52. 

"Members  of  an  exchange  are  subject  to  the  ruli's 
of  that  exchenge  and  clearing  members  typically  are 
subject  to  additional  clearing  organization 
requirements.  1  {ohnson  k  Hazen.  supra  note  2, 
§§  2.53.  3.49  (exchange  rules);  1  Russo,  supra  note 
la,  §§2.08,  4.33  (clearing  orgnnizalion 
requirements). 

Prior  to  19S1,  a  number  of  failures  occirriHl 
among  non-memijar  FCMs  that  were  not  siibiect  to 
tbe  additional  regulation  and  oversight  of  an 
exchange.  See  Division  of  Trading  end  Markets. 
CFTC.  Commodity  Account  Protection  Study  30 
(Nov.  20. 1988)  jhoreinafter  CFTC  .Account 
Protection  Study].  In  1981,  the  NFA  was  given 
ad'Jition.d  powers  to  regulate  non-member  FCMs  to 
fill  this  regulatory  gap.  1  Johnson  &  Hazen,  supm 
note  2,  f  1.89. 

""See  "Background — FCM  Insolvency  Kisk.s  and 
the  Settlemtinl  Process"  above. 

■>'  Based  on  information  provided  by  the  CFTC 
suff,  of  265  FC3ils  registered  under  the  CEA  as  of 
December  31.  1903,  184  FCMs.  or  69.4%,  are 
members  of  at  least  one  exchange:  134  FCMs,  or 
5C.5%.  are  members  of  at  least  one  clearing 
organization.  117  FCMs,  or  44.2%.  are  members  of 
more  than  one  exchange,  and  90  FCMs,  or  34%,  are 
members  of  more  than  one  clearing  organization. 

"As  diiicussad  infra  at  note  144  and 
accompanying  text,  a  clearing  membership 
requirement  would  eliminate  the  need  to  evaluati» 
additional  FCMs  in  the  settlement  process,  as 
currently  required  under  the  proposed  rule. 

■•^ Under  NFA  rules,  FCMi  are  required  to 
maimain  adjusted  net  capital  of  at  'east  S250.00O. 
NFA  Manual,  Financial  Requirements,  section  1. 

'■•This  raquirement  is  based  on  the  amount  of 
customer  funds  required  to  be  segregated  under 
CEA  section  4<K2)  and  CFTC  rules  thereunder. 

■"^  CFTC  regulation  1.17.  17  CFR  1.17.  An  FCM 
whose  adjusted  net  capital  falls  below  the  requin.-d 
minjinum  gciipruliy  must  cease  doing  husinfiss  as 


generally  must  notify  the  CFTC  of 
potential  capital  impairment  if  the  ratio 
of  their  total  adjusted  net  capital  to 
CFTC  required  minimums  falls  below 

I'foposed  subparagraph  (a)(l)(i)  would 
require  an  FCM  to  have  at  least  S20 
tnilHon  in  adjusted  net  capital  in  e.xcess 
of  the  applicable  CFTC  miiiinuim 
rtquiremenl.'J^  In  addition,  the  ratio  of 
the  FCM's  adjusted  net  capital  to  the 
CFTC  required  minimum  would  have  to 
equal  or  exceed  250%.  These  provisions 
seek  to  address  FCM  insolvency  risks  by 
establishing  a  cushion  between  the 
FCM's  actual  capital  and  minimum 
regulatory  requirements."" 

Because  FCMs  must  compute  tht^r 
adjusted  net  capital  to  facilitate 
regulatory  oversight,  investment 
companies  should  be  able  to  evaluate 
and  monitor  an  FCM's  compliance  with 
the  proposed  requirements.o«  If  the 
FCMs  capital  at  any  time  falls  below 
the  proposed  thresholds,  the  FCM  no 
longer  would  be  eligible  to  hold 
inve.stment  company  assets,  and  the 


un  FC.M  and  transfer  alt  cuMumtr  acciuiiil.s  to  <i<i 
FCM  that  meets  CFTC  requirements.  ChTC 
.Vgulation  l.t7(a)(4). 

After  the  1985  insolvency  of  Volume  Investors 
Corporation,  the  CFFC  proposed,  but  never 
adopted,  a  risk-based  approach  to  FCM  c.-.pital 
rixjuirements.  Sep.  e.g..  Minimum  Financial  a.id 
Rplat<id  Requirements  for  FCMs.  1 1986-19H7 
Tcaasfer  Binder)  Corrun.  Ful.  L  Rtp.  (CXIHI 1 21.7:8 
al  33,<m  (CFTC  July  29.  1987). 
"•  CFTC  regulation  1.12(b).  17  CFR  l.I2;bl. 
'•'StP  proposed  subparagraph  (d)(3)  fan  FCM  s 
ddju'ted  net  capita!  and  reqi.ired  mir.ln-.um 
-idiu-sted  net  capital  would  be  determined  under 
CFTC  regulation  1.17.  which  goverr.s  FCM 
n.ini.-nu.n  capital  requi.-ement.sl.  Seeo/so  rule  17f- 
5  (generally  requiring  foreign  batiks  holding 
investmer.t  company  as.<:Rts  to  have  at  least  SIOO 
million  in  shareholders'  equity).  Rule  17f-l.  which 
(jovens  custody  of  investiiient  company  assets  by 
fcgiM-jred  securities  brokers,  dons  nut  ccniain 
spt-cil";.:  minimum  capital  requirements,  .^s 
iiidi(.ated  5upraat  note  53.  howevrr.  rule  17f-J  !s 
rarely  used,  because  it  requi'-es  investinent 
onrnpt-ny  uisets  to  tie  individually  segregiiieci  and 
r.-icked  as  belonging  to  the  iund. 

■"•>"»?,  eg..  Division  of  Trading  and  M.>Ae's. 
f>'TC:.  Volume  Investors  Corporation  iO  ()u!y  lyS'il 
I  Volu:ne  investors  Corporation  reported  e<ic«ss 
ddjiiSled  net  capUal  of  Sl.fc  million  and  a  ratio  of 
2f«i%  prior  to  its  (adurr,  in  March  1985);  Cf^TC 
.Veus  f(elease  No.  3063-93.  supra  note  47.  at  2 
(Sfotler  and  Company  cloimed  S9.5  million  in 
excess  capital  on  the  eve  of  its  failure  in  August 
IS  >;).  but  the  CFTC  later  chargi-d  that  its  capita!  had 
ta'len  below  the  150%  ratio  without  the  required 
.-.utificiition  more  than  six  months  before). 

""FCMs.  for  example,  must  compute  their 
Hdjusted  net  capital  r«gu!aily  to  ensure  compliance 
With  theCFTC's  notification  requirement  discussed 
■>upm  at  the  text  accompanying  note  i.u.  Se^also 
CKrc:  regulation  1.18.  17  CFR  1.18  (requiring  FCMs 
'o  calculate  their  adjusted  net  capital  as  of  the  end 
a(  each  month);  CFTC  regulation  1.10  (requiring 
FC:Ms  to  prepare  and  file  periodic  reports 
concerning  their  financial  strength  and  operations). 
S«>p  generally  infra  note  128  (regarding  liie 
"•t>nJti>ring  of  FCM  arrBPgen.rnts) 


fund  would  be  required  to  withdraw  its 
assets  from  the  FCM's  safekeeping.'"" 
The  Commission  requests  comment 
oi)  the  proposed  approach  and  the 
appropriateness  of  the  proposed  $20 
million  and  250%  thresholds."" 
Specific  com.ment  is  requested  on  the 
circumstances  under  which  FCM  capital 
may  fluctuate  below  these  levels  and 
ivhefher  the  proposed  rule  should 
incorporate  a  grace  period  or  other 
mechanism  to  address  such 
fluctuations.  The  Commission  alstt 
requests  cotnment  on  whether  both 
requirements  are  necessary,'"-  and  on 
alternative  capital  requirements  that 
would  protriote  the  safekeeping  of 
investmei.!  d  iTipany  assets.'"' 

Under  proposed  subparagraph 
(a){2)(ii).  FCMs  holding  investment 
company  margin  could  not  be  affiliated 
persons  of  the  company  or  affiliated 
persons  of  such  persons.'"^ 

Although  some  investment  companies 
may  use  affiliated  FCMs  to  execute  their 
trades. '05  custody  by  FCM  affiliates 
raises  additional  investor  protection 
concerns."*  Investment  companies 
wishing  to  execute  their  trades  through 
affiliated  FCMs  may  use  third  party 
custodial  accounts  for  their  margin 
deposits. 

The  Commission  requests  comment 
on  v/hether  the  proposed  approach 
would  be  unduly  restrictive  and 
whether  there  are  alternative  safeguards 


'"".SVv  proposed  sul-parag,'aph  (a!(4l.  d;.s<;.jssed 
under  "Responsibilities  of  the  Board  of  Directors 
and  Delegation  "  below. 

"><  Based  on  information  provided  by  tlie  CiFTt." 
stjif.  of  2C5  FCMs  registered  under  the  O.A  as  of 
DBceif.ber  31.  1993.  79  FCMs.  or  29.8'^,.  would 
s,i*isty  the  proposed  e.xcess  capita!  and  r.iric. 
requirements. 

'"-  Either  requirement,  standing  ;ilo;ie.  iriav  not 
pr-jv  de  a  complete  picture  of  an  FCM's  t"i:ianclal 
strength.  For  example,  without  the  propo.st!d  2.")C".. 
ratio  ruq  lirt-n; :;nt.  an  FCM's  capital  may  be 
suffiriBnl  to  sati:^!y  the  proposed  S20  million  e<rfss 
capital  >t;.ndrtrd.  but  may  fall  below  theCfTT: 
150'.'i.  ratio  signtilling  potential  vulnerability. 

'"'Cine  co'nmenter.  for  example.  reco.7L-nendi!d  a 
Sinriiiliirm  to'a!  fescpposed  to  encessj  adjusted  nui 
c:nit.':  r.«iuirem''nt.  Russo  Le'tor  !l.  scj-'ra  note  61. 
at  2-3.  this  approach,  however,  msy  nut  rer.ect  an 
FCMs  nnancial  strength.  For  example,  dept-nding 
ot  the  amount  of  customer  fur.ds  in  .laftkeetiing  or 
tl'.c  FCMs  s'atMs  as  a  registered  broker-rii  aler,  an 
FC.M  with  SIO  million  in  adjusted  net  capital  mi>\ 
not  ia'isfy  appiicuble  CFTC  requirements. 

'"♦S^ section  2(al(3|cf  the  Act.  15  U.S.C.  BOa- 
2(a)l3)  (di-fming  affiliated  pe.-son). 

"'^  Several  nci-action  letters  concern  conunissiur 
pay.iients  to  affiliated  FCMs.  See.  eg.,  Crudenlial 
Bache  Crfjvernment  Plus  Fund.  Inc.  (pub.  avail. 
Sept.  3.  1985);  Kidder,  Peabody  Coveramenf 
Income  Fund.  Inc.  (pub.  avail.  Sept.  15.  198CI. 

"••To  guard  against  potential  .ibuses  r>!sulting 
from  control  over  fund  assets  by  related  persons,  in 
other  ccdiexts  rule  17f-2  has  been  read  to  rpj(uire 
invest.'iieut  company  affiliates  to  comply  with  ji.s 
provi»io;is  or  establish  other  appropriate 
sKtegiiards.  See.  e.g..  Pegasus  I.-.come  end  Capita! 
Fund,  Inc.  (pub.  avail.  Dei .  1.  I'ir7|  (cu-tiKly  by 
iKltiser-lwnk) 


that  would  address  investor  protection    , 
concerns  associated  with  these 
arrangements.  For  example,  should  th»' 
board  of  directors  retain  all 
responsibility  for  affiliated  FCM  custo.!y 
arrangements,  without  being  able  to 
dtlegiite  FCM  selection  and  monitorins; 
responsibilities  to  the  funds  adviser  or 
officers?  "" 

C.  Contract  fieqiiirpnients 

Subparagraph  (a)(3)  would  ruquirea 
written  contract  between  the  investm.ttt 
company  and  the  FCM  to  contain 
certain  provisions. ""^i  The  contract 
would  require  the  FCM  to  comply  with 
the  segregation  requirements  of  sfction 
4d(2)  of  the  CEA  and  CFTC  ruhs 
thereunder.""^  In  addition,  to  futiiitute 
the  inspection  of  investment  company 
assets,  the  FCM  contract  would  have  to 
pro\-ide  that  the  FCM  would  furnish  the 
Commission  or  its  staff  upon  request 
with  information  concerning  the  FCM's 
custody  of  investment  company 
margin.""  The  Commission  requests 
comment  on  whether  investment 
company-contracts  also  should  require 
FCMs  to  furnish  information  at  the 
request  of  investment  company 
accountants.'" 

The  FCM  would  be  permitted  to 
transfer  the  investment  company's 
assets  for  clearing  purposes,  consistent 


"■'  See  •  Re<^{ioiisibilitio  of  the  Boiird  of  Dint  tors 
.ind  Delegation"  below. 

"•-The  Commission  understands  that  FX;Ms  uh- 
stand«rdized  custom.er  agreements,  and  thai 
propoifcd  sibp-dMgraph  (.0(3)  would  roquin- 
additional  contract  provisions  for  inve^tmnni 
ro^ipany  c'lcsnls. 

""Proposed  subparag-apti  (.<l!;0;:|.  '('Iris 
provision  is  inte.-u:!ed  to  ensure  th.i!  invtstnicnt 
c.uni[<a(!v  assets  are  not  conimingicd  with  tha  FCM  » 
own  fi.rds.  and  that  the  FCM  coi:'d  not  assign. 
hyiKithtrcie.  p'edjie  or  otiinrwise  dispose  of 
inveitinent  con;Miiy  margin  except  in  coiinett">ti 
v\  iih  the  fiifd's  ccmmodity  trar.v.cticn.s  a,:d  as 
.required  by  the  €.xchf«t.gcs  and  clearing 
organi7at'on''  St-e  siiprj  text  fcccom(Minvin'  note 
31.  S>;  (,hr,  fti,ssn  i.Pti.T  II.  t;/p,M  note  61.  at  2  ■>- 
0. 

C;ert  jin  t:\.-h,.nges  h<.ve  applied  'o  the  CHTC  (or 
exempt  i<i:is  from  section  4di:)  and  other  pmvis-i:a> 
t;f  (he  CE A  vv;;h  ,-esrect  to  the  trailing  of  futures 
con;n<cls  and  roi-.;nndity  options  among 
institutional  inv.stors.  ii.cluding  registered 
in\"sln.ent  co(rp.'>;iie<;.  Exemptions  forO.-ti.m 
Fxcl'.ringc-Traded  Futures  and  Options  Cont.-ac:*.  5H 
FK  4J4I4  (Aug.  16.  1993).  The  Commission  h..s 
ur\;fld  the  CFTC  to  disapprove  thitse  requests  Li-Uer 
of  lonaihan  G.  Kotz.  Secretary.  SEC,  to  jean  A. 
VVelib.  Stc.Ttary,  Ci-lC  (Dec.  28,  19931 

•"■PfOfKised  sabparr.g'aph  (a)(3)(ii).  See  Kussti 
l^-titir  II.  supm  rote  61,  at  3  (i-ecammending  thiil  the 
fund's  com.-.todity  account  and  related  assets  fie 
subject  to  Division  inspection). 

'"See  rule  17f-5(a)(l)(iii)(F)  (imfiosing  this 
requirement  in  connection  with  investn.ent 
company  foreign  custody  arrangements!.  The 
proposed  rule  also  would  not  reimire  the 
investment  company's  independent  accoiintaris  to 
verify  or  otherwise  examine  the  fu."<d's  margin  helo 
l<y  the  FCM.  See.eg,  rule  17f-2(f)  (iniftosing  sue  n 
(I  rfxj'.im-Tient  (it  s«!f-cus!ody  arrangements!. 
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with  the  commodity  settlemei  f 
process. "-  The  FCM  may  dep 
maintain  investment  compani 
with  another  FCM  that  meets 
niquirempnts  of  the  rule  (othe 
rtqiiirpinent  of  a  contract  wi;}: 
i.ivestment  company),"-*  a  b 
satisfies  section  26(a)(1), "* 
organizaticn."-'  This  provisioi 
intended  to  accommodate  the 
needs  of  the  participants  in  th 
commodity  settlement  proces? 
consistent  with  the  safckee 
investment  company  assets. 

The  proposed  contract  prov 
would  not  require  that  FCMs  i 
specific  locords  or  furnish  inv 
companies  with  specific  reports 
concerning  their  commodity 
Under  CFTC  rules,  FCMs  mu.s 
daily  financial  ledger  records 
customer  transactions."*  In  a 
FCMs  must  supply  customer'; 
prompt  confirmations  of  their 
and  monthly  statements  conr 
their  accounts."''  The  Commis 
requests  comment  on  whether 
proposed  rule  should  impose  i 
additional  recordkeeping  or 
requirements.""  For  example, 
the  transmission  of  daily  acco\ 
reports  facilitate  an  investmen 
company's  compliance  with  t 
proposed  limitations  on  FCM 
margin  gain?"' 

Subparagraph  (a)(3)  also  wo 
require  FCMs  to  indemnify 
companies  or  insure  their  asse|s 
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"•Proposod  subparagraph  (a)(3)(;il). 
supra  ill  note  29.  if  an  FCM  advances  it 
Id  .satisf\'  rrjrgin  requirements,  those  f; 
cunsiiiered  under  the  CEA  to  be  custoir 
Proposed  subparagraph  (a)(3)(iii)  thas,  \ 
without  regard  to  whether  an  FCM  adv% 
own  funds  or  transfers  invssunent  com 
to  effect  the  company's  commodity  tr^r 

"'In  addition,  proposed  subparagrap 
would  require  the  FCM  (o  obtain  the  ng 
e*rh  yCM  used  for  clsjring  purposes 
with  the  .M-grejiition  rw^jirements  of  vhi 
"Additional  FC.M<!  Used  for  desiring  P' 
bclijw. 

"■•15  V.S.C.  8Ca-26!aKn.  Section  26| 
ref^fiies  a  bank  to  iuve  at  all  times  at  !►' 
in  Lipiidl.  surplus,  and  undivided  profi 
ser  :ions  17(f](l)  (investment  company 
he  held  hv  a  bank  meeting  the  r«qui;.;ir 
srt;  on  26!a)(1))and2!aM^).  T5 1 ;.$.(; 
(defining  baiikl. 

"'••scf^  pmposnU  subparagraph  i'iK-i) 
t  i'-d.-mg  oif,jnization  in  accordanLii  h  ii 
13(.,;). 

"MiFTT  ri'guldtion  1.35.  17CFR  1  j; 

"MTTC:  regylation  1.33.  17  CFR  1.:J3| 

' ""  .Sf-r  Kusso  Letter  11,  supw  note  6 1 . 
(ret  nrr:.T.er:.iirg  that  FCM»  transmit  d.ii 
irai'vc-  tic.  r»port.s);  ruie  t7f-5(a)(l)(iii 
(requiring  rern.-ds  and  periodic  reports 
f.unncrtion  wit.'i  i.ive^^tment  company  ft 
r  jstody  arTar.gemen!.s). 

"*S°f»  proposed  paragraph  (b),  discu! 
"B.icfcground — Investment  Comiwnv  .*. 
Margin  r«in"  .ihove. 
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non-trading  margin  ios.<;es.'^  It  appears 
that  indemnification  provisions  in  favor 
of  FCM  customers  are  not  included  in 
customary  FCM  accoimt  agreements.'"' 
Pr.ivate  insurance  may  not  be  available 
or  may  be  unduly  expenbivc.'— 
Comment  is  requested  on  the  feasibility 
of  an  indemnification  or  insurance 
requirement  and  whether  such  a 
requirement  would  be  appropriate. '-' 

D.  Rosfjonsibilities  of  the  Board  of 
Dirpcton  and  Delagalion  '-* 

Under  subparagraph  (a)(2).  the 
investment  company's  board  of 
directors  would  be  required  to  find  that 
maintaining  the  investment  company's 
assets  with  the  FCM  is  in  th^  best 
interests  of  the  company  and  its 
shareholders.'*' The-board  would 


'-"Iiidemni.nration  could  protect  against  the  loss 
of  investment  company  assets  as  a  result  of 
negligrnco  or  malfeasancn.  Third  party  insurance 
could  protect  against  both  impropriety  and 
insolvency  risks. 

'''  The  ITFTC  lia-  established  a  customer 
ri!pdr>>tians  program  that  generiily  permits  persons 
to  seek  redress  with  the  CFTC  for  alleged  violations 
of  the  dA  and  CFTC  regulations  bv  registered 
FCMs.  CI:a  section  14,  7  U.S.C.  IB.'tJnder  this 
progr.ini.  the  CFTC  may  award  demages  without 
dollar  limitation  if  it  finds  that  a  violation  has 
occurred  involving  monetary  injury.  Ddiniige 
rtwards  are  paid  by  the  FCM  against  whom 
roparaiion  is  sought.  See  irf  ,  CFTC  regulations  12.1 
I-.40H1,  17  CFR  IZl  I-.408I. 

'--  Soe  CFTC  Account  Protection  .Study,  .ii/jro 
note  m.  at  63-66  (describing  the  experience  of  one 
commodity  insurer  organized  in  1981,  sold  a  year    - 
later,  and  no  longer  offering  commodity  coverage). 

Unlike  securities  accounts  of  almost  all  broker- 
dealers  registered  with  the  Commission.  FCM 
commodity  accounts  are  not  protected  by  the 
Sacuiities  Investor  Protection  Corporation  ("SIPC  ") 
or  manrtntory  insuranco  requirements.  Sp»» 
Securitifs  I.nvestor  Protection  Act,  15  U.S.C.  78aaa- 
71Jil!  (in  the  event  of  a  member's  finnnciai  failure. 
.SiPC  protects  each  secu.nties  customer  for  claims  of 
up  to  5500,000  for  cash  and  securities  lo.sscs.  with 
a  SIOO.OOO  limit  for  cash  Io.s.ihs):  National 
Af  sori«iiori  of  Securities  Dealers,  inc.  Kuios  of  F.iir 
Practice,  Art.  III.  ser.  32  and  Appendix  C  •horoto 
(broker- dealer  fidelity  bonds).  .'\t  Ihe  request  of 
Conc;i."ss  and  ihe  CFTC,  the  CFTC  staff  and  tlie  NFA 
have  studied  these  ond  o'her  insuraiK  -3 
muchanisms,  and  generally  have  concluded  ;!al 
insurinco  protection  is  neither  necessary  nor  cort 
effef:tive  in  Ihe  commodity  context.  Sf*.  ej?  .  (FTC 
Account  Proleclior.  Study,  supru  no.e  89:  N'F.\ 
Account  Protection  Study,  tupm  -;ote  49.  C-^rt-iin 
exchanges  maintain  trusr.i  th»t  could  be  use-l  in  the 
exthanges  discretion  'o  rcimbi.rse  customer  losses. 
Corcoran  St  Ervin,  supm  ".ole  47,  at  r.n.y7  4  208. 

•-'S/w  ru:e  t7f-5(a)(l)(iii1(Al  (reg.irdir.g 
iiiHetrnifjc-.tion  o-nd  ir.i-.Lrancc  for  :iivostrrienl 
coinp.tny  foreign  ca.stody  arreDgemrints)'. 

'-^A«  discussed  below  under  ".Additicr.il  ! TMs 
I'sed  for  Cluriog  Purposes,"  where  the  FCM 
originating  the  fiade  us>;s  one  or  more  FC'.Ms  to  (.lear 
the  traiuBction,  eath  ot.her  FCM  wouid  b*:  suhifc; 
to  the  rule's  re.quirements  (other  than  the 
reqiMre.Tient  of  a  contract  with  tiie  inve.'Uneiil 
comp<inv). 

'-'The  rule  wouid  not  require  the  invc''>!rr,er.l 
company's  cjintrart  with  an  FCM  to  be  approved  by 
the  board.  The  board  nonetheless  may  chnosn  to 
review  and  approve  the  FCM  contract  in  light  of  its 
fiduciary  duties  under  state  law.  As  discu<scd 
above,  proposed  subpar.igraph  (a)(3)  would', 
mandat**  specific  contract  requiiements. 


consider  the  P'CM's  financial  strength 
and' its  general  reputation  ajid  standing 
in  the  financial  community,  the  FCM's 
internal  p.'-ocedures  and  safeguards 
regarding  custody  of  the  fund's  assets, 
and  surii  other  factors  as  the  board 
deems  relevant.'^'" This  roquiremcnt  ik 
intended  to  complement  the  objective 
criirria  set  forth  in  proposed 
subparagraph  (a)(1)  to  ensure  that  all 
considerations  pertinent  to  the 
safekeeping  of  investment  company 
assets  eie  evaluated  prior  to  depositing 
margin  with  a  particular  FCM. 

Factors  not  enumerated  in  the 
proposed  rule  that  the  board  may  deem 
relHv.mt  ivou.'d  depend  en  the  facts  and 
(irciim.'itances.  The  board,  for  exan.ple, 
may  wr^nt  to  consider  the  FCM's  status 
as  an  exchange  or  clearing  member. '-^ 

S'jbparagraph  (a)(4)  would  require  the 
board  to  establish  a  monitoring  systo-m 
to  •nisure  compliance  with  the 
roquirnments  of  the  proposed  ruie.  'this 
provision  would  require  the  board  to 
create  a  means  of  receiving  sufficient 
and  timely  information  to  alert  it  to  anv 
material  chanjia  in  circumstance."^  If 
the  custt)dial  arrangement  no  longer 
complies  with  the  proposed  rule,  the 
investment  company  would  be  requireii 
to  withdraw  its  assets  promptly.  The 
Commission  generally  wouid  expect 
such  a  v^dthdrawal  to  be  made  within 
five  business  days.  The  Commission 
requests  comment  on  the 
appropriateness  of  this  time  period. '-'' 


•'"Proposed  subparagraphs  (ii)(2)(i)-(iii).  .S'l  f 
gtrnemlly  Rus,so  Letter  11.  svpra  note  61 ,  at  4 
(recomnionfiing  similar  factors  to  be  coiisidon'd  hv 
the  board  in  selecting  FCMs);  Note  2  to  rule  17f- 
5  (v-numeraling  factors  investment  company  lnwnis 
should  considi^r  in  selecting  foreiirn  custodians). 

Under  pmposed  subparapraph  (a)(2Ui),  the  board 
would  btf  reituired  to  consider  'he  FCM'.i  finiin.ial 
strength  apart  from  the  proposed  capitalization 
r»!quirenien!s  of  subparagraph  (aj(l)(i).  The  biiii.'d. 
for  exa  np!r,  n^ay  consider  the  FCM's  fin.;nr.ial 
history  and  .tny  other  lines  of  tjusincss  ur.dc.-'jikitn 
by  thfl  FCM  and  its  potential  impact  on  the  FCM's 
opemtions.  Sef  also  Risk  .\sses.smenl  for  Holding 
Company  .Systems,  T.9  FR  ')G89  (CFTC  Mar.  1.  imV, 
(projxv.iiig  rules  to  require  FCM  rpcordKepiag  and 
reporti.ng  in  u'.T.,'?Pct;on  with  financial  and 
operiit.'onal  risks  presented  by  FCM  affiliates). 

"'  See  supra  "Bar  kground — Settlement  of 
Fat u.-t:«  Contracts  and  Commodity  Options — i 
IriSolv.'nc  v  ;-<isi<_s  ;ind  the  Settlement  Hrorrss" 
j;i/ro  note  14-1 

'-''An  invRslmenl  company,  forexanipl".  ni.iv 
arra.n(.;n  to  reoive  regiila"-  re:)orts  of  the  FC  M's 
financial  condition.  A  fund  also  could  .'■wjuire  the 
Ft^M  to  notify  it  of  rhdnges.  such  as  a  droj  in  th'; 
FCM's  odjustei;  net  capital,  that  may  af.''i!Ct  ihi; 
F'CM's  ontlr.iied  rtbihty  to  meet  the  requin  mi-r.ls 
of  the  role.  Fxter.nal  sources,  such  as  newspaix'r 
r>>p<>rf.s  a!jd  other  publications,  may  provide 
addilioriBl  intormation. 

'^The  Commission  believes  that  five  busit-v -s 
(lays  should  be  sufficient  to  withdraw  margin 
depcstts  eith>>t  by  closing  out  existing  po.sitions  or 
by  transferring  margin  to  an  FCM  that  meets  tht; 
riiquirements  of  the  proposed  rule.  Cf.  CFTC 
regiilatio.'i  l!X).03(e)  (requiring  a  trustee  in  FCM 
bankri.p»<.y  prsxet'dlngs  to  transf,^  open  ru«:t;i;m'r 
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Under  paragraph  [c).  the  board  could 
delegafpils  responsibihties  for  solecting 
and  monitoring  FCM  arrangenipnts  to 
the  investment  company's  advisor  or 
nfficers,  subject  to  the  Ixiard's  genoral 
oversight  and  certain  conditions.'  *" 
This  approach  is  consistent  witli 
recomnjendations  of  the  Division  and 
nils  amandnients  approved  by  the 
Commission  to  eliminate  regulator}' 
requirements  that  involve  directors  in 
detaded  findings  of  fact  that  do  not 
present  serious  conflicts  of  interest.'  *' 

Under  proposed  rale  17f-6,  the  board 
would  be  required  to  Find  that  the 
delegation  is  in  the  best  interests  of  the 
investment  company  and  its 
shareholders."^  In  addition,  the  board 
would  be  required  to  adopt  written 
guidelines  and  procedures  governing 
the  delegate's  responsibilities,  and  make 
and  approve  changes  to  the  guidelines 
and  procedures  as  the  board  deems 
necessary.'  *'  The  guidelines  and 
procedures  would  require  the  delegate 
to  notify  the  board  of  its  selection  of  an 
FCM  at  or  before  the  next  regularly 
scheduled  board  mneting  following  the 
selection. '»«  The  delegate  also  would 
report  any  material  changes  in  the 
investment  company's  custodial 
arrangements  and  the  actions  taken  by 
the  delegate  with  respect  thereto.^:'*^ 


positions  within  four  business  days).  Investmeiil 
companies nrwy  wish  tomaititain  alternative  FCM 
arrdp.gemefts  to  fecititole  transfers  of  existing 
po.sitiop.s  ((i  ths  etieal  of  changed  circumstances. 
■  •  "The  board  would  not  be  permitted  to  delt^sate 
certain  responsibilities  [e.g..  FCM  selection),  utaie 
retaining  others  (e.g..  monitorir.g). 

'^'  Protecting  Investors  report,  supra  note.  71  at 
251-289;  Fitemption  of  Acquisitions  of  Securities 
(ssiit\l  by  Persons  Engaged  in  Securities  Related 
Businesses,  Iniresttnent  Company  Act  Release  No. 
I97J6  (SepL  16. 19831  (Himinating  the  reciuiremeni 
in  rule  J2dJ-l  il7CTK  270.12d.'i-ll  that  directors 
deterni  ss  the  credit  quality  of  debt  securities  of 
certain  issuers  involved  in  securities  related 
activities!.  Seealso  Letter /rem  Matthew  P.  Fink, 
President,  investmenl  Company  Institute,  to 
Marianne  K.  Smyths.  Director.  Division  of 
Ifivestment  Management  SEC  (Jan.  18,  199:)) 
(recommewdmg  deisgation  of  the  boards 
responsibilities  with  respect  to  foreign  custodian 
arrangements  under  rule  17f-5). 
'"Proposed  subparagraph  (ci(i;. 

'"Pnposcdsubparagraphsfc|;2)ar.d  (cl(j).  The 
proposed  approach  ic  consistent  with  Investment 
Company  Act mlcs  JOf-3.  l7«-7,  and  17e-].  a  7 
CrR  270.10f-3.  17a-7.  17e-l.  See  Revision  of 
Certain  Annual  Review  Requirements  of  investment 
Ciompany  Boards  of  Directors,  Securities  Ac.l 
Kslease  No  7013  (Sept.  17.  19931.  56  FR  49919. 

'  "The  proposad  notification  of  fCM  selection 
also  would  extead  to  any  other  FCMs  used  for 
cle.aring  pwrpoMS.  See  "additional  FCMs  ll.sed  for 
t:ieari«g  Parpos«s~  ba)ow.  • 

' "  A  cTwtorial  ch«nf>e  would  include,  but  not  be 
limited  to.  discontinuing  the  use  of  a  particular 
FC:M  or  an  POM'S  Joss  of  wtchange or  clearinghouse 
membership.  A  matorial  change  also  would  include 
circumstances  ttnt  may  aHvontely  affect  the  FCMs 
financial  strength,  amcb  as  a  change  in  control  as  a 
rtsult  of  the  PCM's  sale.  If  «pprt>priate.  the  delegate 
would  report  its  reasons  for  coiitinuinc  to  u.se  the 
FCM. 


Reports  of  material  changes  would  be 
given  to  the  board  as  soon  as  reasonably 
practicable,  but  in  no  event  later  than 
the  next  regularly  scheduled  meeting 
after  the  event  triggering  the  board's 
involvement.'^* 

Delegation  would  not  relieve  the 
board  of  ultimate  responsibiiity  for  the 
fund's  custodial  arrangements. 
NotififHtion  of  an  FCMs  selection  and 
reports  of  material  changes  would  keep 
the  board  generally  apprised  of  the 
investment  company's  custodial 
arrangements  and  facilitate  the  board's 
oversight  of  the  delegate's  performance. 
Based  on  this  information,  the  board 
may  determine  to  make  adjustments  in 
the  written  guidelines  and  procedures 
governing  the  delegate's  responsibilities 
or  overrule  the  delegate's  decision  to 
use  a  particular  FCM.  In  some  instances, 
the  board  may  determine  to  rescind  the 
delegation. 

The  Commission  requests  comment 
on  the  role  and  responsibilities  of 
investment  company  boards  and  their 
delegates  under  proposed  rule  17f-6. 
The  Commission  also  requests  comment 
on  whether  the  board  should  be 
permitted  to  delegate  its  responsibilities 
to  any  other  party,  such  as  the 
investment  company's  primarj-  bank 
custodian  or  a  fond  administrator,  and 
what,  if  any.  additional  protections 
would  be  necessary  or  appropriate.' '' 

E.  Additional  FCMs  Used  for  Clearing 
Purposes 

When  the  FCM  that  executes  the 
investment  company's  trades  is  not  an 
exchange  or  clearinghouse  member, 
investment  company  margin  will  be 
transferred  to  one  or  more  FCMs  for 
clearing  purposes. «J«  The  proposed  rule 
would  apply  to  each  subsequent  FCM  in 
the  settlement  chain,  although  a 
contract  with  the  investment  company 
would  not  be  required. '  ^' 

When  a  non-clearing  member  FCM. 
for  example,  transfers  investment 
company  margin. to  a  clearing  member, 


'"■Proposed  subparagraph  (cj(2)(ii|. 

'^'BeciiusetiCM  selection  also  tvould  involve 
brokerrtge  considerations  (e^.  prompt  execution 
and  oommiasion  ratesl.  investment  company 
officers  and  advisers  nay  be  <n  a  better  position  to 
make  these  determinations.  In  addition,  officers  and 
advisers  have  fiduciary  duties  to  inrestment 
companies  under  section  36   IS  II.S.C.  eOa-35. 

'  "■  Sf  e  supra  notes  17-20  and  32-33  and 
accompanying  text.  Sep  afao  tapm  note  . 

' ^"Commodity  cuatomers enter  into  conUacts 
only  with  the  FCM  with  whtch  orders  are  placed; 
as  discussed  above  under  "background — Settlement 
of  Futures  Contracts  and  Commodity  Ojitions." 
when  one  PCM  acts  on  behalf  of  another,  its 
"cuiitomer"  is  the  FCM  on  whose  behalf  the  order 
is  effected,  not  that  ftXs  underlying  customer. 
Thus,  requiring  a  contract  between  the  investment 
company  and  other  FCMs  in  the  settlement  process 
would  not  be  consistent  with  normal  FCM/ 
customer  rplii!ion-.;'i£is. 


the  member  FCM  also  would  have  to 
satisfy  the  objective  requirements  of 
proposed  subparagraph  (a)(l),'«o  and  be 
selected  by  the  board  (or  its  delegate)  in 
accordance  with  proposed  subparagraph 
(a)(2). '■"  Under  its  contract  ^^uhthe 
investment  company,  the  noft-member 
could  place  and  maintain  the  company's 
assets  only  with  a  clearing./(fiember  thai 
meets  these  requiremerits  '«2  The  non- 
menihcr  FCIM  also  would  be 
contractually  responsible  for  securing 
the  clearing  member's  agreement  to 
comply  with  the  segregation 
requirements  of  the  CEA  Aitliough  the 
proposed  approach  would  place  certain 
contractual  responsibilities  on  l.he  non- 
member  FCM.  the  board  of  diret  tors  and 
its  delegate  (if  any)  would  remain 
responsible  for  the  continuing 
appropriateness  of  the  custodial 
arrangement.'*' 

The  Commission  believe* the 
proposed  approach  is  appropriate  to 
protect  investment  compilny  assets 
when  more  than  one  FCM  is  involved  in 
the  settlement  process.  The  Ck»mmission 
requests  comment  on  the  proposed 
approach  and  any  alternatives  that 
would  ensure  the  safekeeping  of 
investment  company  maiigin.'"*  Spec:ific 
comment  is  requested  on  vdtether  an 
FCM  to  which  assets  are  transferred 
should  be  required  to  satisfy  only  the 
objective  requirements  of  proposed 
subparagraph  (a)(1). »«* 


'•«'See  "FCMs  tligible  to  Hold  Inrestment 
Company  Assets"  above. 

'"  Sfe  "Responsibilities  of  the  Board  of  O.rrtior> 
and  Delegation"  above.  Undermost  circumstances, 
the  board  or  its  delegate  would  evaluate  the  use  of 
one  or  more  clearing  members  at  the  same  time  it 
selects  the  non-member  FCM  tfnder  proposed 
subparagraph  (c)(2)(i|.  if  the  board  has  delegated  its 
responsibilities,  the  delegate  would  be  required  to 
notify  the  board  of  the  selection  of  each  FCM  used 
for  clearing  purposes  at  or  before  (he  nsKt  .-egularlk 
scheduled  board  meeting. 

'■'•Propo.sed  subparagraph  (aXlKivj. 

'*•  Sw'Rpsponsibilities  of  the  B4>ard  of  Directors 
and  Delegation"  above.  discussir;g  proposed 
subpfiragraph  (a|(4|. 

'*<  For  example,  the  transfe.- of  investment 
company  assets  from  one  FCM  to^oother  could  itc 
eliminated  by  restricting  Frji4  custody  to  HM 
clearing  metnbers  Such  a  requiremen:,  however, 
would  tiaiit  the  number  of  FC^Ms  el'.gible  to  hold 
investment  company  assets  See  mprs  note  91  and 
accompanying  text.  Under  the  proposed  rule, 
investment  companies  would  have  USe  option  of 
determining  whether  to  execute  Ihrtr  trades  di-ectiv 
through  a  clearing  member  FCM. 

'"  For  example,  tl»e  m\r  could  require  the  FCM 
originating  the  fund's  trades  to  determine  whether 
an  FCM  used  for  clearing  purposes  satisfies  the 
objective  requiremonts  of  propo!«d  subparagrapti 
(aHl ).  While  sitch  an  approach  wculd  be  less 
burdensome  for  mvestmertt  compentes.it  would 
eliminate  consideration  ot  subjective  factors 
relevant  to  the  safekeeping  of  investment  company 
margin. 
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F.  Foreign-Belated  Comn 
Transdctions 

Cpiiajn  Futurps  u.-ntrac 
involving  foreign  ronir.o 
I  I  foreign  markets  are  trui 
dumfstic  iXijhanpps.  Thf> 
iij'liiiir  roinm;)(hi\  roiitr 
nations  involvina  fi.n.'ign 
f  v'-rtrtin  r.ominoditv  iqvps; 
elfer.ii'd  through  electron 
bi;lWf»(>n  l-nitet!  .Statrs  an 
e\c.han<,Hs.--*^'  Fropos^'d  r 
would  permit  FCM  cu>)tO( 
investment  companym 
domostir-Ji;.  traded  tran 
the  m^rt;'i'  is  held  oversi?; 
the  trar.-  ..  -'nns  are  tradei 
to  Unit^rd  Slates  contract 
margin  untierlying  the  Irt; 
enjoys  the  fall  pr-«tec.tion' 
Aid  Cl'TL  rules. 

The«CfTC  has  identifie 
associated  with  domestic. 
Iransactions  margined  in 
current, ics  or  overseas. '■*•* 
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itf-Sff  I.d'.i.ne  Mo.'sp  CMF.  ;o  / 
Dfnvitf.rs  in  French  Francs  Fir 
Sept.  15.  19'IJ.  Bl  23  (CME  com;: 
Iwsed  on  !he  French  frant.  Deutsi 
sterling.  Swiss  franr.  Japanese  v 
doliar):  Futurps  Exchanges — Opt 
Etonnmist.  Nov.  6.  1993.  al  107  ( 
"Globe"  and  '.Access  '  compulpj 
AdHilional  iransactions  incidde  ! 
cleared  on  domeslic  eschan^p.'i  p 
^approved  linkaRe  agreemenis  ben 
and  foreign  exc nanges.  Current  a: 
involve  the  SingAporo  Monelary  1 
Sidney  Futures  Kxcnange  Limitof 
(.ommi.-ision  iinder.siand.s  that  no 
is  conducted  iinder  the  Australia! 
(.FTt;  lnterijretat;\c  Letter  No. 
Svstrm's  Custivritr FuiiHf 
Tran.sfer  Binderl  Comm.  Ful.  L.  R 
ai  29  795  (CFIC  Division  (jn 
Ajr.  9.  1984):  CFTC  Inlerpretativ 
26,  TrraliPfnt  ot  CwHomfr  Funds 
Aurffmrnt  Bflytnen  ('.ommoi!it\' 
till'  Sitinty  FutuTP  Exchange  Linn 
Tiansfi-r  Binder,'  f  om.'n.  Fut.  I..  R 
a:  32.989  ({ >T(,  Dn  isien  of  Trad 
Nov.  17.  l^Hh). 

'■•'As  disius.set  above  under  ' 
CcinpHny  M.iigin."  ail.iough  FC.V 
lic  limited  in  domesiii  ally  Jrad*  d 
|^rnpos.-il  vi;i..ld  not  rer,u;re  invi 
d'-spts  to  be  held  in  C'le  t'liiled  St« 
proposeii  pai^graph  (a)!3'li,,).  ho' 
posted  oversea!,  wrmld  have  !o  i.e 
fui-eign  brar.Lh  of  ,i  L't.itcd  States 
definitioaof  hank  in  sei  lion  2(?l( 
Jnternatinndl  Resonrte*  Fun<i.  I:ic 
torjipai;y  Aa  Reieas*  No.  Zflhb  '.; 
Comm;s>:u!i  iind«rs!.in(isihril  '.hi 
generailv  would  be<  .insisd-n!  wit 
prai  iii.es  Mrfigin  held  hv  .'on-it. 
I  'lited  States  twrl<  or  olher  (en 
rrti.se  additiot'Mil  is-^^ues.  Scf*  rute 
ri!s!od\  4>f  iriAest.'ienl  compptiv 
•  iJtiti'.-s  ir  ronrm.iioi:  with  forr-ii;: 
nveslmeriTsi. 

'"-Sf^:  fn.iFn:  rmaiu  !..l  ^n, 
tr.terprelHtmn  Nc.  \2  Dryrt-itoli 
'^nrr-.i^^r  Lh-fyosil  •nis.  7  Cor-m.  }  .i 
*!  7122  a;  7129.  71.10-31  iNV'V  ifi 
heteinaf'e:  (Fir  l.olerpreif?l;on  ? 
!•■>.>  inrlud>  vi-.r.oiis  "iiinWun'  rl-k 
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r<  CI  ares  customers  with  these  accounts 
to  enter  into  subordination 
agr'n'mnnts.'"***  For  example,  customers 
tr,^ding  in  the  cnrreni  y  of  one 
jurisdicrion  or  pcsting  m:;rgin  in  th'! 
same  jurisdiction  must  agree  that,  if 
thrir  ['CM  becomes  in.solvfnt  and  there 
is  a  margin  shortfall,  cl.-jims  to  m;;i;.in 
.•-ecuring  their  >riides  w;l!  So 
si.horciinated  to  the  claims  of  oth*  r 
c ustume.'-s.''"'''  1  he  subt,rdination 
requirement  is  intended  to  tie  the  ri.sks 
of  a  particular  jurisdiction  ar.d  cunencv 
to  investors  eng.ig.iig  m  '.  ommodi'y 
transactions  reli^nvp  to  ih.it  jurisdiction 
and  currency  '"^1  huvilment  companies 
depositing  margin  for  for':'!c.n-n!uted 
tran.saclions  would  be  suh)» ,  t  to  this 
requirement- ''- 

The  Commission  requests  comment 
on  the  proposed  approach  and  whether 
any  additional  snl'-guards  are  necessary 
to  aridress  margin  underlying  foreign- 
related  transacti.ms.  For  example. 
should  these  margin  deposits  be 
required  to  be  held  in  the  United  Stales? 
The  Commission  also  requests  specific 
comment  on  the  appropriateness  of 
investment  companies  entering  into  the 
required  subordination  agreements. i''-' 

Proposed  rule  17f-6  would  not  allow 
FCM  custody  in  connection  with 
commodity  investments  effected  on 
foreign  exchanges.'^*  These  transactions 
are  governed  by  special  regulations, 
which  do  not  provide  customer  funds 
with  the  full  protections  of  the  CEA  and 


hee/ing  and  expropiialiun  of  margin  deposits,  and 
the  risk  of  foreign  currency  fluctuations  pendiiig 
FI'.M  ins.ilvency  proceedings.  Id 

'■'''W  The  CFTC  currently  is  reviewing 
Interpretation  No.  i;  with  a  view  toward  pi's,>.ib!e 
refinements. 

''"Id  .  at  7132- .iJ.  SfF  supra  notes  b.S-JiB— and 
riccomijanying  text  (regarding  the  treatment  of 
margin  funds  in  FC-M  bankruptcy  proientingsl. 

'■ '  .SppdKlC  Interpretation  No.  12.  supni  note 
148.  at  1730. 

'■^•' The  fund's  investment  adviser  would  be 
expected  to  evaluate  the  risks  associated  with  a 
particular  foreign-telate.-^  conyjiodily  tra  .'.s-iclion. 
such  .1.S  the  likelihood  of  exprojiriation  or 
difficulties  in  ronvf  rting  fore-vn  currencies  to 
United  .Stales  (;'..'..;b.  In  connei  tinn  with  the 
adviser's  decsiu.i  ;.•..  ••ngage  ii;  tr;a:  transisition  on 
i;.p  fund's  behalf.  But  cj  rule  17l'-'").  Note  l(d!  6  |e( 
(suggc^iting  directors  consider  !he.,e  risks  in 
seieiting  foreign  custodians).  Foreign  inveslment- 
related  risl;;;  also  would  be  disclnvd.  if  material,  in 
the  (u:;d's  pri>spp(.tus. 

'■•'.Subordination  would  co.me  into  pif.v  only 
ij|>on  an  KCM's  itisolventy.  whii  h  other  provisions 
of  the  pr'iposed  rule  are  rntenrif  d  to  address 

'■■'  Prtposed  si.bparagr.iph  (dl'^l  Idefiiiing 
exchange-tr.ided  futures  contrritlsand  ci,'.v.,';ioi!i!y 
options  to  inf  lude  iirves'inents  tiaOeJ  on  or  subject 
II!  ttir  rules  ofany  conr.-ac!  mark.;!  dpsi|,-.-..i!ei!  under 
the  V.i.\  and  {  FTC  rii;.«l.  Hee  Si.prc  ni'le  76  „v.i', 
airor.ip^r.y'ing  text  (only  Un>teri  Stales  exi  barges 
HMV  t-e  designated  as  contxa.'i  rrorket<;.  .Sjihoush 
com-nenl  is  recjuesiPC  o:>  this  apprnai  h  '.'.vesTrripni 
I  rmpst-.ies  may  use  t.r-.ird  party  custjdi  il  a<  ( ounis 
f..r  foreign  e.xcha.T^T-'rad-d  :nv<-s:n;pr.;s  .Sp» 
KoeiiigTax-/\.iv.;r  :i,|;eo  !..ru   t  "v  F    :.u  .'m     -....ti 
a^ail,  Mai   2t.  I'.n5  , 


rrrC  -  ;'  <,.^"  Although  t.he  pro):ovi  i. 
appro..  '■    ..ii  aid  not  affect  sigriifitanily 
invosM      ;•  comp.iny  parlicipation  in 
ioretv/..'   'lies  and  opli'.ns 
tran'  1.  •     i-^''''  Ihr  Crmmi^sici". 
rcque^is  comment  on  the  pifrosed  . 
approa'.h  :;nd  ahiTnatives  thot  v-Ouid 
addre>s  .siv-Vk-^epin;;  coiv-idrriticn.'-.  For 
exampic .  would  riiks  b*>  tri:;nr:jshed  if 
FCMs  maintained  cubtoriy  f.J  irA'estn>enl 
company  margin  in  the  United  Sia't  s 
and  advunt.ed  ihtir  own  '..iiiiSi  for     . 
foreign  exchange-traded  tiari^orjions"' 

IV.  Summary  of  initial  Re^ufaforv 
Flexibility  .Analysis 

The  Cr.'iimission  has  prepared  sn 
I.iitial  Regulatory  Flexibilitv  Anahsis  in 
accordance  with  5  U..S.C.  6«J3  recardmg 
propos<;d  rule  17f-f;,  The  an^iysis  st-tt..^ 
that  the  proposed  rule  wouid  permit 
registered  management  investment 
companies  to  use  FCMs  and  commodiiv 
clearing  organizations  as  custodians  in 
connection  with  CEA-reguiated 
commodity  transactions  under 
c(mditions  designed  to  ensure  t.he 
safekeeping  of  investment  companv 
assets.  The  analysis  explains  that  the 
proposed  rule  would  provide  nexibililv 
and  investor  protection  in  a  way  that 
should  minimize  any  impact  on.  ur  cost 
to,  small  business.  To  obtain  s  c opv  of 
the  Initial  Regulatory  Flexibihfy 
Analysis,  write  to  Elizabeth  Krr  ntznian. 
Division  of  Investment  Manage m»'nl. 
Mail  Stop  10-6,  Securities  and 
Exchange  Commission,  450  Fihh  ."^tree!. 
NW.,  Washington.  DC  20549. 

V.  Statutory  Authority 

The  Cojiimission  is  proposing  r-.ih' 
17f-6  pursuant  to  sections  6!c)  end  3«ia) 
of  the  Investment  Companv  Act  of  1940 
[15U.S.C.  G(c).37(a)j, 

List  of  Subjects  in  17  CFR  Part  270 

Investment  companies.  Reponmg  and 
recordkof'ping  rttqiiirements.  Securities. 

Text  of  Proposed  Rule 

For  the  rea.sons  set  out  ir.  the 
preamb!".  Title  ",  7.  Chapter  I!  t.'  ih*- 
Code  of  Federal  K.\i;u]otions  is  p,-(  pnvi^tl 
to  be  amended  as  follows 


''•'  Si  f  'l  re:;;:;  F  jtu.--  s  ar.c  F<:rf-.>-  O.: 
.  F'K  2898S  'Aug.  5.  1987K'recog.^-^iJ.>••■;r.►f  •>■•'• 
limitations  on  ithe  i;FTf  s)  abi'itv  tc  prj  v,op  1 '  s 
rr.siden's  trading  on  foregn  ^x  ihr  .';(«■.«  't.r  .rjciiica) 
pr*er;ti.jn>.  fl\j'Uiil>- to  US  reside,','?  rriu.Tc 'n 
i;.S.  coniri'  !  m^'kets'l.  Sre-  oifoCTlC  -f  j£„'«T'or,s 
«).l  throur.h  <0.10.  17  CFR  JO  1-  tt  ,!jci.'rr-.;.il.'i,. 
si-le  of  forp.'.;n  exi.har:gp  tiadf-d  '^'sjif  rr;;:rn/'s 
and  torrmo'li'v  options  tfi  I'nitrd  ^•.-■-  -■    ■ ,     •■  r^ 

'■•''.Sp."  ..(•/..'D  notes  146^147  ir  J  r 
text.  !t  :i;?:)...c=  tr.at  iro,-'  'w.MV.mk:.', .      .j  r 
furr'^n*-...'  a..!ion.;  are  e'fected  ■;-.  ;?■•  r..  r  ■"• 
c'iiin'.er  ri.iri,i.t  -.vhere  tl.e  pi-.si:.'j  c  ?  .-  - 
g-neral'v  is  r.oi  rerjui.'pii. 


PART  27a-RULES  AND 
REGULATIONS.  INVESTMENT 
COMPANY  ACT  OF  1940 

1  The  authority  citation  for  Part  270 
continues  to  read,  in  pcirt,  as  follows: 

Authority:  15  U.S.C.  80a-l  at  seq  ,  80a-37. 
80a-39  unless  otherwise  noted; 

•         «         *         •         » 

2.  By  adding  §  270.1 7f-6  to  read  as 
follows: 

§  270.17f-6    Custody  of  investment 
cotnpany  assets  twith  futures  commission 
merchants  and  commodity  clearing 
organizations. 

(a)  A  registered  management 
investment  company  may  place  and 
maintain  cash,  securities,  and  similar 
investments  with  a  futures  commission 
merchant  in  amounts  necessary  to  effect 
the  company's  transactions  in  exchange- 
traded  futures  contracts  and  commodity 
options,  provided  that: 

(1)  The  futures  commission  merchant 
and  each  other  futures  commission 
merchant  the  FuturHS  commission 
merchant  uses  for  purposes  of  clearing 
the  company's  tracsactions: 

(i)  Has  adiustod  net  capital  that  is: 

(A)  At  least  $20,000,000  in  excess  of 
the  futures  c:ommission  merchant's 
required  miriituum  adjusted  net  capital: 
and 

(B)  Equal  to  at  least  250%  of  such 
required  minimum  adjusted  net  capital; 
and 

(ii)  Is  not  an  afTilia'ed  person  of  the 
company  or  en  aff:hated  person  of  such 
person. 

(2)  The  board  of  directors  of  the 
company  shall  have  dstennined  that 
placing  and  mai.fitsining  the  company's 
assets  with  the  hitures  commission 
merchant  a.ad  each  or^er  futures 
commission  moicha^.t  ased  for  clearing 
purposes  is  consistent  with  the  best 
interests  of  the  compar.y  and  its 
shareholders,  after  considering: 

(i)  The  f:niucia!  strength  of  the 
futures  commission  merchant  and  its 
general  reput.?.tioa  and  standing  within 
the  Bnanciai  cojniai:nity; 

(ii)  The  fiitures  commission 
merchants  inSerral  procedures  and 
safeguards  legardi.-.g  custody  of  the 
assets;  and 

(iii)  Such  olhec  fact;irs  as  the  board 
deems  relevant 

(3)  The  n.-uiner  in  ivtiich  the  futures 
commissir.n  merchai-.t  maintains  the 
company's  assets  sliall  be  governed  by 
a  written  conrrac?  wiuch  provides  that; 

(i)  The  futures  commission  merchant 
shall  comply  with  ihs  segregation 
requirements  of  section  4d(2)  of  the 
Commodity  Exchange  Act  (7  U.S.C. 
6d(2))  and  the  rules  thereunder  (1 7  CFR 
chapter  I); 


(ii)  The  futures  commission  merchant 
shall  promptly  furnish  copies  of  or 
extracts  from  the  futures  commission 
merchant's  records  or  such  other 
information  pertaining  to  the  company's 
assets  as  the  Commission  through  its 
employees  or  agents  may  request;  and 

(iii)  The  futures  commission  merchant 
may  plade  and  maintain  the  comjiany's 
assets  for  clearing  purposes  only  with 
another  futures  commission  merchant 
that  meets  the  requirements  of 
paragraphs  (al(l)  and  (2)  of  this  section, 
a  bank  that  meets  the  requirements  of 
section  26(a)(1)  of  the  Act  (15  U.S.Q 
26(a)(1)).  or  a  clearing  organization. 
Each  futures  commission  merchant  used 
for  clearing  purposes  shall  agree  to 
comply  with  the  segregation 
requirements  of  section  4d(2)  of  the 
Commodity  Exchange  Act  and  mles 
thereunder. 

(4)  The  board  of  directors  shall 
establish  a  ^stem  to  monitor  the 
custodial  arrangement  to  ensure  it  meets 
the  requirements  of  this  section.  If  the 
custodial  arrangement  no  longer  meets 
the  requirements  of  this  section,  the 
company  shall  promptly  withdraw  its 
assets  from  the  futures  comniission 
merchant. 

(b)  Subject  to  the  requirements  of 
paragraph  (a)  of  this  section,  any  gains 
of  the  company  on  exchange-traded 
futures  contracts  and  commodity 
options  may  be  maintained  with  the 
futures  commission  merchant  in  de 
minimis  amounts.  Gains  in  excess  of 
such  amounts  may  be  maintained  by  the 
futures  commission  merchant  until  the 
next  business  day  following  receipt. 

(c)  The  board  of  directors  may 
delegate  to  the  company's  investment 
adviser  or  officers  its  responsibilities 
under  this  section,  provided  t/ior 

(1)  The  btjard  determines  tha*.  the 
delegation  is  consistent  with  'liv  best 
interests  of  the  company  and  ;t; 
shareholders. 

(2)  The  board  adopts  wrift.^u 
guidelines  and  procedures  unde.-  which 
the  delegate  shall  act  under  ?ris  vection, 
which  shall  include: 

(i)  Notifying  the  board  of  the  s^nection 
of  a  futures  commission  me:x:hi;nl, 
including  each  other  future-^ 
commission  merchant  used  f'jr  :  iT-aring 
purposes,  no  later  than  the  next 
regularly  scheduled  board  niee»:r.g 
following  such  action;  and 

(ii)  Reporting  to  the  board  any 
material  change  in  the  custr-diai 
arrangement  and  any  actiot*  rakoa  by  the 
delegate  with  respect  thereto  as  so  m  as 
is  reasonably  practicable  under  the 
circumstances,  but  not  later  la;m  the 
next  regularly  scheduled  board  m--)eting. 

(3)  The  board  makes  and  approves 
such  changes  to  the  written  guidelines 


and  procedures  required  by  paragraph 
(c)(2)  of  tliis  section  as  the  board  deems 
necessary. 

(d)  For  purposes  of  this  section: 

(1)  Futures  commission  merchant  is 
any  person  who  is  registered  as  a  futures 
commission  merchant  under  the 
Commodity  Exchange  Act  (7  U.S.C.  1- 
25). 

(2)  Exchange-traded  futures  contracts 
and  commodity  options  are  commodity 
futures  contracts,  options  on  commodity' 
futures  contracts,  and  options  on 
physical  commodities  conducted  on  or 
subject  to  the  rules  of  any  contract 
maritet  designated  for  trading  such 
transactions  under  the  Commodity 
Exchange  Act  and  the  rules  and 
regulations  thereunder. 

(3)  Adjusted  net  capital  and  required 
minimum  adjusted  net  capital  shall  be 
determined  under  rule  1.17  under  the 
Commodity  Exchange  Act  (17  CFR 
1.17). 

(4)  Clearing  organization  has  the 
meaning  set  forth  in  rule  1.3(d)  under 
the  Commodity  Exchange  Act  (17  CFR 
1.3(d)). 

By  the  Commission. 

Dated:  May  24.  1994. 
Margaret  H.  McFarluid. 
Deputy  Secretary. 

[PR  Doc.  94-13213  Filed  5-31-94;  8:45  am) 
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SUPPLEMENTARY  INFORMA 
addition-  to  publishing 
this  document  in  the 
the  Commission  al,so  p 
interest ►'d  persons  an 
inspect  or  copy  the 
document  during  norma 
in  room  3104.  at  941 
Street.  NE.,  Washington 

The  Commission  Issua  i 
System  (CIFS),  an  elect 
board  ser\ice,  provides  a 
texts  of  formal  document 
Commission.  CIFS  is  ava 
charge  to  the  user  and  m 
using  a  personal  com 
modem  by  dialing  (202) 
access  CIPS,  set  your 
software  to  use  300,  1200 
full  duplex,  no  parity,  8 
stop  bit.  CIPS  can  also  be 
9600  bps  by  dialing  , 
full  text  of  the  document 
available  on  CIPS  for  30 
date  of  issuance.  The  con 
diskette  in  WordPerfect 
be  purchased  from  the 
copy  contractor.  La  Dom 
Corporation,  also  located 
941  North  Capitol  Street. 
Washington,  DC  20426. 


iputf  r 


Before  Commis.sioners:  El 
Moler,  Chair;  Vicky  A.  Bailei 
Hoecker,  William  L.  Massey 
Santa,  Jr. 


I.  Introduction 

The  Federal  Energy  Reg  i 
Commission  is  proposing 
CFR  part  35  by  adding  a 
which  would  set  forth  the 
the  formation,  organization 
purpose  of  nuclear  plant 
decommissioning  trust  fuiid 
public  utilities  and  for  the 
Fund  assets. 


di 


II.  Public  Reporting  Bur 

The  proposed  rule,  if 
codify  and  clarify  the  Con 
guidelines  regarding  the 
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and  operation  of  Funds^.  The  public 
reporting  requirements  for  the 
information  collection  requirements 
contained  in  this  rule  are  estimated  to 
average  4  hours  per  response.  The 
information  will  be  submitted  to  the 
Commission  on  an  annual  basis.  The 
number  of  respondents  is  estimated  to 
be  72.  The  burden  estimate  includes  the 
time  required  to  implement  the 
standards,  search  existing  data  sources, 
gather  and  maintain  the  data  needed, 
and  complete^id  review  the 
information.  TTie  annual  burden         1^ 
associated  with  this  information 
requirement  will  be  288  hours. 

Comments  regarding  these  burden 
estimates  or  any  other  aspect  of  this 
information  collection  requirement, 
including  suggestions  for  reducing  this 
burden,  should  be  filed  at  the  Federal 
Energy  Regulatory  Commission,  941 
North  Capitol  Street.  NE.,  Wa^nington. 
DC  20426  [Attention:  Michael  Miller, 
Information  Services  Division,  (202) 
208-1415,  FAX  (202)  208-24251,  and 
.sent  to  the  Office  of  Information  and 
Regulatory  Affairs  of  OMB  (Attention; 
Desk  Officer  for  Federal  Energy 
Regulatory  Commission). 

III.  Background 

In  System  Energy  Resources.  Inc. 
(System  Energy  I),'  the  Commission  set 
forth  the  guidelines  for  public  utilities 
to  use  when  creating  nuclear  plant 
decommissioning  fluids  and  investing 
Fund  assets.  These  guidelines,  inter 
alia,  were  based  on  the  then  applicable 
Internal  Revenue  Service  (IRS) 
standards  for  Fund  investments,  which 
imposed  on  Fund  investments  the  same 
investment  restrictions  that  the  Internal 
Revenue  Code  (IRC)  imposed  on  Black 
Lung  Disability  Trusts.^  These 
investment  restrictions  limit 
investments  to  relatively  conservative 
investments. 

However.  Section  1917  of  the  Energy 
Policy  Act  of  1992,^  among  other  things, 
repealed  the  portion  of  section 
468A(e)(4)  of  the  IRC  that  restricted  the 
types  of  assets  in  which  a  Fund  could 
invest  and  still  qualify  for  tax  benefits. 
On  December  30,  1992,  the  IRS 
amended  its  regulations  to  reflect  the 
statutory  change. 

In  response  to  section  1917  of  the 
Energy  Policy  Act  and  the  IRS's  revised 
regulations,  the  Commission,  in  System 


o  -ganization 


'37KERC1§61.261(1986). 

-  36  FERC  at  61.726-728.  IRC  sei  lion  486A(e!(4) 
imposed  inveslmeni  restrictions  on  Fund 
inve.stments  by  cross-referencing  IRC  section 
501|c)21.  which  allows  a  deduction  for  a 
conlribulion  only  to  those  Black  Lung  Disability 
Trusts  that  meet  certain  investment  teslriclions. 

'Pub.  L.  No.  102-486,  106  Stat  2776,  .^024-25 
I1OT2);  see  26  U.S.C  S468A(e]  11'188). 


Energy  Resources,  Inc.  (System  Energy 
11),"  clarified  its  poficy  regarding         . 
permissible  Fund  investments.  Jn  thai 
order,  the  Commission  announced  its 
policy  to  continue  to  restrict  Fund 
investments  to  Black  Lung  assets.  The 
Commission's  order  provided  that:  . 
Except  to  the  extent  that  a  public  utility 
ran  demonstrate  in  advance  thai  a  proposal 
|fo  deviate  from  the  guidelines!  oifers  eqii.Tl 
or  greater  assurance  of  the  availability  of 
funds  at  the  time  of  decommission-ng  and  is 
at  least  as  beneficial  to  consumers  a?  the 
guidelines  specified  below,  public  utilities 
shall  limit  the  investments  in  NucleBf 
Decommissioning  Reserve  Funds  to  ()) 
public  debt  securities  of  the  United  States;  (L'l 
obligations  of  a  State  or  io{;El  government 
which  are  not  in  default  as  to  pnniipal  or 
mterest:  and  (3)  time  or  demand  deposits  In 
a  bank,  as  defined  in  2fi  US.C.  581  j^)  or  an 
insured  credit  union,  within  the  meaning  ol 
12  U.S.C.  1752(7),  I"!  located  in  the  l.^nited 
States.  V] 

Subsequently,  Commonwealth  Edison 
Company  (Edison),  the  Arkansas  Public 
Service  Commission,  the  Louisiana 
Public  Service  Commission,  and  the 
Mississippi  Public  Service  Commission 
(jointly.  State  Commissions),  the  City  of 
New  Orleans.  Louisiana  (New  Orleans). 
Duke  Power  Company  (Ehike)  (on  its 
own  behalf  and  with  TU  Electric 
Company,  jointly,  Duke/TU),  the  Edisoa 
Electric  institute  (EEI),  a  group  of 
investment  advisory  and  trust 
companies  (Inve,stment/Trust 
Companies),"  Maine  Yankee  Atomic 
Power  Company  (Maine  Yankee),  the 
National  Association  of  Regulatory 
Utility  Commissioners  (NARUC). 
Oglethorpe  Power  Corporation,  Old 
Dominion  Electric  Cooperative,  the 
National  Rural  Electric  Cooperative 
Association,  and  North  Carolina  Electric 
Membership  Corporation  (collectively. 
Cooperatives).  System  Energy  Resources 
(System  Energy),  a  group  of  electric 


*65FERC1I61.08J{19<33). 

'  26  use.  581  provides  that  the  terrr,  "bi-.r.K" 
means  a  bank  or  trust  company  incorpo'alrd  an<i 
doing  business  under  She  laws  of  the  Ignited  Stelps 
(including  laws  relating  lo  the  Distria  of  Columbiii) 
or  of  any  State,  a  substantial  part  of  l.hc  busir.ess 
of  which  consists  of  receiving  deposits  and  making 
loans  and  discounts,  or  exercising  fiducis.'V  powers 
similar  to  those  permitted  lo  national  banks  under 
authority  of  the  Comptroller  of  the  Currencv.  a.-.d 
which  is  subject  by  law  :o  supervision  and 
examination  by  Stale  or  Federal  authority  heving 
supervision  over  banking  institutions.  S.jcfi  fern) 
also  rneans  a  domestic  building  and  loan 
association. 

-12  U.S.C.  1752(7)  provides  that  the  term 
"insured  credit  union"  means  any  credit  union  li.e 
member  accounts  of  which  are  insured  in 
accordance  with  the  prov  isions  of  subchapter  II  of 
this  chapter. 

'65  FERC  at  61.514. 

"A  list  of  the  investment  advisory  and  trust 
companies  appears  in  Appendix  A.  Noir  This 
Appendix  will  not  appear  in  the  Code  of  Feoern) 
Kogulalions. 
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utility  companies  (Utility  Companies)." 
?lu:  Pennsylvania  Public  Utility 
Commission  (Pennsylvania 
Commission)  and  the  Department  of 
Energy  filed  requests  for  rehearing  of 
System  Energy  11."^ 

Companies,  Cooperatives,  the 
Depa.lment  of  Energy,  Duke,  Edison. 
Edison  Electric.  Investment/Trust 
Companies.  NARUC,  New  Orleans. 
Pennsylvania  Commission.  Slate 
Commissions  and  the  Utility  Companies 
{c;ollectively,  Commenters)  argue, 
among  other  things,  that  the 
Commission  should  vacate  its  order  in 
System  Energy  II  and  adopt  alternative 
-Standards  for  Fund  investments.  While 
(he  Department  of  Energy  does  not 
assert  that  the  Black  Lung  guidelines  for 
Fund  investments  are  necessarily 
incorrect,  it  suggests  that  the 
Commission  should  have  the  benefit  of 
a  more  extensive  examination  of  this 
matter  before  it  adopts  a  policy  that  mav 
guide  Fund  investments  for  many 
years." 

iV.  Criticisms  of  Black  Lung  Guidelines 

Commenters  recognize  that  the 
Commission's  goal  in  System  Energy  II 
was  to  provide  the  greatest  assurance 
possible  that  the  necessar\'  funds  will  be 
available  at  the  time  of 
decommissioning.  But  Commenters 
submit  that  the  investment  standards 
that  the  Commission  set  forth  in  System 
Energy  II  are  inappropriate  to  this  end. 
Their  criticisms  of  the  System  Energy  II 
guidelines  have  several  principal 
themes  with  numerous  variations.  They 
irgue  that  the  guidelines:  (a)  Are  not  a 
guarantee  agaiust  loss;  (b)  will  result  in 
increased  risk  that  the  returns  will  be 
insufficient  to  meet  the 
decomm.issioning  obligation;  (c)  will 
tiicrease  costs  to  customers  to  make  u[) 
f'lr  what  Commenters  see  as  an 
iH.ni'ctssary  shortfall;  (d)  are 
mronsistent  with  the  intention  of 
Congress  in  removing  the  Black  Lung 
restrictions  on  nuclear 
decommissioning  trust  fujids  from  the 
'KC;  and  (e)  will  result  in  increased 
litigation  and  administrative  costs. 

Commenters  maintain  that  restricting 
Fund  investments  to  Black  Lung  assets 


"IK  list  of  the  Utility  Compc:;ie>.  appears  in 
Appe.-.dix  B.  Nole:  This  Appendix  will  oot  appoar 
ir«  (r)«-  C;ocJe  of  Federal  Regulations. 

"'Wf.  will  treat  the  requests  for  reheari.ng  of 
•System  Energy  II  as  conunents  in  this  proceeding. 
However,  these  parties  may  still  file  initial  a.nd 
reply  coniments.  as  provided  below,  if  thoy  wish  to 

tlo  .".O. 

' '  Conteniporancously  with  this  order  we  are 
i.vsuing  an  order  denying  rehearing  in  System 
liiprgy  II.  However,  we  are  commencing  this  Notia 
f.f  Proposed  Rulemaking  to  accord  those  guidelines 
further  consideration.  Utilities  must  continue  to 
ubide  by  the  Black  Lung  guidelines  pending 
c  oinpletion  of  this  rulemaking. 


will  not  necessarily  minimize  the  risk 
that  those  funds  will  be  lost.  They  state 
that  many  state  and  local  obligations 
that  are  not  in  default  (and  so'qualify  as 
Black  Lung  assets)  are.  nevertheless, 
extremely  risky. '•^ 

Commenters  state  that 
decommissioning  is  inflatio.'i-scnsitive 
because  it  is  a  long-term  obligation,  and 
the  decommissioning  process  is  labor 
and  energy  intensive."  Commenters 
argue  that  Black  Lung  restrictions  do  not 
allow  lunds  to  adjust  for  inflation  and 
that  imposition  of  these  guidelines 
results  in  greater  collections  from 
ratt«^payers  than  would  otherwise  occur 
if  Funds  could  acquire  prudent 
investments  providing  greater  yields.  =  ^ 
Commenters  urge  the  Commission  to 
allow  Funds  to  diversifj-  beyond  Black 
Lung  assets;  they  argue  that  broader 
investment  options  will  ensure  that 
adequate  funds  will  be  available  for 
decommissioning,  w-hile  at  the  same 
time  reducing  the  amount  that  public 
utilities  must  collect  from  their 
wholesale  customers  to  meet  the 
decommissioning  liability.''' 

Commenters  contend  tnat  the 
Commission's  order  restricting  Fund 
investments  to  Black  Lung  assets  is 
inconsistent  with  Congress"  intent  in 
removing  Black  Lung  restrictions  on 
Fund  investments  from  the  IRC."- 
Commenters  also  note  that  the 
Commission's  Black  Lung  restrictions 
on  Fund  investments  may  be 
incompatible  with  state  guidelines  for 
that  portion  of  Fund  investments  that  i.s 
state-jurisdictional.'^  They  fear  that  a 
discrepancy  between  Commission  and 
state  guidelines  may  result  both  in 
increased  administrative  costs  (and 
reduced  efficiency)  and  in  increased 
litigriti';n.>" 

V.  Commenters'  Recommendations 

Conunentcrs  propose  that  the 
Commission  withdraw  the  Black  Limg 
guidelines  and  adopt  one  of  several 
liivestment  standards  that  would  permit 


=  -(:o(.pfraiik-es  Comments  at  12.  Uuki-CAjni.i.ens 
..!  4.  n  ^:  EEI  Comments  at  11;  InveslmK.-.i/Triis; 
Compiinies  Ciomments  at  14:  Utility  (;onipu.T''s 
f  ■omrr.cn;.i  at  14. 

' ' See.  vj^.  Cooperatives Commeiits a\\\. 
Investiiient/Trust  Companies  Commpnl.>.ut  \>.     ' 
U'.il'.ty  Companies  Comments  at  12. 

'"Sie.  »-.^.  Cooperatives  Comments  ai  \2. 

''■Cooperatives  Comments  at  13-14.  Duke 
t:omrne;its  M  4.  n.2:  EEI  Comments  at  7-9; 
Investment/Trust  Companies  Comments  at  14-5 ' 
New  Orleans  Comments  at  3-4;  Utility  Ciimpar.it"- 
Commeiitsal  14-17. 

"•  Investment/Trust  Companies  Comment',  .li  t  i 
I'tility  Companies  Comments  at  i;t. 

''EEI  is  aware  of  only  one  state  that  limits  luiul 
investments  to  Black  Lung  assets.  EEI  Cominent.s u' 
14 

'"Investment/Trust  Companies  Comments  ht  7. 
l!tili'y  Comjifcriips  Comments  at  17. 


investment  in  a  bmader  range  of  assets. 
Commenters  suggest,  for  example,  that 
the  Commission  adopt  the  prudent 
person  standard  that  Congress  has 
imposed  for  the  investment  of  pension 
plan  assets.'"  They  argue  that  this 
standard  is  well-established  and  thiii 
investment  advisors  and  other 
fiduciaries  thoroughly  understand  its 
requirements.  Most  iriiportantlv.  they 
submit,  the  prudent  person  standard 
per;nlts  an  investment  advisor  or  other 
fiduciary  to  tailor  investments  to  general 
economic  conditions,  taking  into 
account  the  remaining  life  of  the  plant 
l»f  fore  decommissioning.-'" 

Commenters  also  suggest  that,  as  an 
alternative  to  the  prudent  person 
standard,  the  Commission  could  either 
adopt  the  prudent  investor  standard.-' 
or  prescribe  investment-grade 
limitations  on  investments  in  equities 
and  corporate  bonds  and  limit  thf 
portion  of  the  Fund  assets  that  a  trust«H> 
may  invest  in  particular  classes  of 
assets."  Duke/TU  suggests  that  it  may 
be  appropriate  for  Funds  to  take 
additional  risks  in  the  early  years  in 
order  to  achieve  higher  retuiiis.  while 
investing  more  cautiously  in  the  lator 
years  to  ensure  protection  of 
principal.-'  New  Orleans  suggests  that 
the  Commission  might  apply  to  Funds 
the  investment  standards  that  it  is  ' 
adopting  for  Post-Employment  Benefits 
Other  Than  Pensions.-* 

Commenters  also  suggest  that,  wfien? 
the  Commission-jurisdictional  portion 
of  a  decommissioning  trust  fund  is 
relatively  small,  the  Commission  could 
consider  using  state-imposed 
investment  restrictions  for  tht! 
Conunission-juiisdictional  portioTi  <>t 
the  decommissioning  trust  fund.-' 


'•'J?<t'.S(;.  1!()4 

-"O'Operai'ves  (:onitT-.ft:!>  j'  IC.-IT;  K:vf.rt'.»-:.; 
t  .i:<t  C();r,pan;e$  Cor.mt.Tts  a'  IB-tq.  V\'.\\*\ 
( i'!ipnriics(;onjr.eiits  at  ia-19 

-'C.iop'-rativessui^aes;  this  >;a:;dd.-f(.  w\.\iA. 
.;  t-e^rsat  'ipction  Z'i.7  Restatement  'IMrd.'ol 
irusK  See  Ke:;atun:ent  (1  hird)  cl  1  riij-ts  ser Mi:. 
227  (r)92).  Cooperatives  state  that  the  pr  jderit 
iiivftitor  standard  high!igl.;s  dhe.-sirir;)i:n.T  «» 
fund.!;iu  I.;.,'  to  risk  management  and  wi;;ilri  ulii.-*-, 
Iu;;d  t-.istees  the  flexibdity  to  obtain  !>.r  ru.n;:i'i.'.i 
ft;  .rior  ratrpa>c.--cor.:rib,'.trd  t.nci  iCi.ji,  ra'APs 
i;<'n..-:;e:lsat  14-16. 

--Cooperatives  Commentt  at  IT.  In\ esfriicut 
1  .-.'.s'  Ct,fr.;>inies  Comments  at  m-20.  t;iiii> 
(.i>f:ip».->ies Comments  lit  l'J-20. 

"Uukc/TU  Comments  at  i:i;  ste  Ebl  Conriiiis 
.;:  10 

=-  Nfiv  Orleans  Comments  ,-it  .S-6:  mi-  I'o.m 
Er:i;lr-vtninl  Benefits  Other  Than  Pensions,  t.l 
few:  lei.tUO  (1»92).  mheahnf;  dnnird.  bf.  KEK( 
T«/1.0.1S  (19931. 

■''•Ir.vcstment/Trusi  CU>mp<inie&  Comments  eit  ^(t. 
\ .tiliiy  Companies  C^rrjnents  at  20.  Cooperatives 
stftte  that  the  Commission  "defers"  to  slate 
regulation  of  securities  issuances  under  section  204 
of  the  Federal  Power  Act  (FPA).  and  suggest  that  the 
( ■o::imi<isi<»n  could  also  "defer"  to  slate  standards 


Cniii-iiin^ 


VI.  Alternative  Proposed  C  uidelines 

Based  on  the  comments  t  lat  it  has 
accepted  into  this  proceed!  ig.  and  on 
the  Commission's  evahiaticn  of  this 
issue,  the  Commission  is  re  considering 
its  guidelines  for  Funds  an(  for  Fund 
investments.  The  Commissi  on  proposes 
It)  adopt,  in  proposed  §  35..'  2.  certain 
general  guidelines  for  Fund  >  2''  and,  in 
proposed  §35.33,  oneofthise 
alternative  specific  guidelir  ns  for  Fund 
invf^tmenls  that  appear  in  I  le  proposed 
regulatory  text. 

Iho  genera!  guidelines  \vi  11  be  in 
*)  35.32.  They  will  govern  th  j 
organization  and  operation  )f  the  Fund. 
The  general  guidelines  prov  de  that  the 
Fund  must  be  an  external  tr  ist  fund  and 
that  the  Trustee  must  be  independent  of 
the  utility,  have  a  net  worth  of  at  least 
Si 00  million,  and  exercise  t  le  care  that 
a  reasonable  person  would  i  se  in  the 
same  cin  umstances.^^  The  j  eneral 
guidelines  further  provide  tl  at  the 
Trustee  must  keep  accurate  i  md  detailed 
records,  and  open  the  Fund  o 
inspection  and  audit.  The  Tiusteo  also 
must  limit  Fund  investment!  to  those 
that  the  Commission  allows  md  must 


not  invest  in  any  securities  o  f  the  utility 
that  owns  the  plant,  or  in  the  ufilifv's 
affdiates.  associates,  successors  or 
assigns. 

The  Trustee  may  only  use  |he  Fund  to 
tlecommission  the  nuclear  p(  iwer  plant 
to  which  the  Fund  relates,  ar  d  to  pay  . 
any  administrative  or  other  e  xpenses  of 
the  Fund.  If  Fund  balances  ejrceed  the 
amount  necessary  for  plant 
decommissioning,  the  utility  will  refund 
the  excess  to  its  customers  in  a  manner 
that  the  Commission  will  det?rniine. 
The  utility  must  deposit  in  tl  e  Fund  at 
least  quarterly  all  monies  Lha 
in  Commission-juri'sdictiona 
fund  decommissioning. 

The  general  guidelines  alsc 
that  establishing  a  Fund  does 
a  utility  of  any  obligation  tha 
have  to  decommission  a  nurl 
plant. 

The  specific  guidelines  wil  be  in 
*>  35.33.  They  will  control  wh  if 


1  of 


of  nduriary  care  governing  Fund  invpft 
HiiWfivpf.  we  nole  that  the  Commisiic 
"d.'fpr"  to  stale  regulation  of  scriirilie 
under  .seriion  204  of  the  FPA.  Rather. 
(?<>nimis.';inn  dor-s  no;  have  jurLsdiciio 
if:su«nre»  of  securitips  or  assumption 
a  pi.blic  uliiilv  organised  and  operali 
tlu!  ri'gulaleit  the  public  utility's  issuj 
WLurities  or  .issumptions  of  liability 

-'•These  have  long  been  established 
<  odified  in  the  (Commission's  regulat. 
not  .it  i».<.ue  in  System  Energy  U.  Comp  i 
at  r.1. 726-28  with  65  KERC  at  61.513- 

^^  We  note  ihdt  we  invite  comments 
moaning  of  the  reasonable  person  slan 
Allnrnalives  i  and  3;  we  likewise  invil 
•in  it»  iiMstning  !n  this  more  gcnrnil  i  o 
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investments  a  Trustee  may  make.  The 
Commission  is  considering  three 
alternative  specific  guidelines  for  Fund 
investments:  Alternative  1:  No  change 
(i.e.,  continue  using  the  Black  Lung 
guidelines);  2«  Alternative  2:  The  use  of 
a  reasonable  person  standard  with  no 
express  limitations;  or  Alternative  3: 
The  u.se  of  the  reasonable  person 
standard,  but  with  express  limitations 
on  the  quality  of  investments  and  the 
proportion  of  Fund  assets  that  the 
trustee  may  invest  in  particular  classes 
of  assets  over  the  life  of  the  Fund.^« 

In  deciding  how  Fund  assets  should 
be  invested,  the  competing  concerns  are 
security  on  the  one  hand  and 
maximizing  return  on  the  other  hand. 
Alternative  1  is  a  continuation  of  the 
Black  Lung  guidelines.  The  Commission 
explained  in  both  System  Energy  1  and 
System  Energy  n  that  its  overriding 
concern  was  that  funds  be  available  at 
the  time  decommissioning  takes  place. 
This  concern  prompted  the  Commission 
previously  to  rely  upon  the  Black  Lung 
guidelines  as  defining  the  limits  of  what 
were  permissible  investments.  This 
concern  is  equally  present  today. 
Consequently,  one  of  the  options  under 
consideration  is  the  continuation  of  the 
Black  Lun^  guidelines. 

Alternative  2  envisions  the  use  of  a 
"reasonable  person"  standard — a 
standard  that  encompasses  greater 
flexibility.  In  the  context  of  a  review  of 
the  prudence  of  a  utility's 
decisionmaking,  the  Commission  has 
explained  this  standard  as  follows: 

In  perfomiing  our  duty  to  determine  the 
poidence  of  specific  costs,  the  appropriate 
test  to  be  used  is  whether  they  are  costs 
which  a  reasonable  utility  management 
*   *   •  would  have  made,  in  good  faith,  under 
the  same  circumstances,  and  at  the  relevant 
point  in  time  *   *   *.  jOlur  task  is  to  review 
the  prjdence  of  the  utility's  actions  and  the 
costs  resulting  therefrom  based  on  the 
particular  circumstances  existing  either  at  the 
time  the  challenged  costs  were  actually 
incurred,  or  the  lime  the  utility  became 
committed  to  incur  those  expenses. [J") 

However,  we  recognize  that  what  we 
are  concerned  with  here  is  a  different 
factual  setting.  Accordingly,  in  addition 
toj-equesting  comments  on  Alternative 
2  generally,  the  Commission  also 
solicits  comments  on  what  should  be 
the  precise  definition  and  content  of 


-"Several  parties  have  challenged  the 
Commission's  jurisdiction  to  continue  to  impose 
Blank  Lung  guidelines  for  Fund  investments.  The 
(.'ominission  requests  comments  on  this  issue. 

'••In  Aitornative  3.  the  Commission  proposes 
panii.ulur  exp.o.Hs  limitations  on  Fund  inveslmonls. 
The  Conrmiission  invites  conunents  not  only  on  the 
concept  of  express  limitations  generally,  but  als<i  on 
the  particular  express  iimitdlions  propositi. 

^"New  England  Power  Compnnv,  Opinion  No. 
231.  31  FERC:  161.047  at  61.0f54  Hwr.) 


this  Standard  in  this  circumstance. 
Should  the  standard  encompass  the 
"prudent  person"  standard,  which  has 
long  governed  trust  investment, "  or 
should  it.  for  example,  embody  the 
"pn:dent  investor"  standard,  which 
Cooperatives  have  proposed?  ^'  The  two 
standards  are  different.  The  prudent 
person  standard  focuses  on  each 
investment  individually  and  also 
proscribes  certain  investments  as  loo 
risky. 33  The  prudent  investor  standard, 
in  contrast,  docs  not  focus  on  any  single 
investment  but  rather  insists  on  an 
evaluation  of  the  entire  portfolio  (and 
thus  allows  more  risk).3-«  The 
Commission  also  requests  comments  on 
the  use  of  other  standards  to  govern 
Fund  investments. 

Alternative  3  provides  for  a 
reasonable  person  standard,  and  also 
provides  express  guidelines  on  what 
Fund  investments  are  and  are  not 
permissible.  In  this  regard,  the 
Commission  solicits  comments  on 
Alternative  3  generally,  and  also  both  on 
the  definition  and  content  of  the 
reasonable  person  standard  in  this 
circumstance  "  and,  as  noted  supra  note 
29,  on  the  particular  express  limitations 
on  Fund  investments. 

Finally,  the  Commission  also  requests 
comments  on  two  additional  issues;  (1) 
The  treatment  of  monies  collected  in 
rates  for  decommissioning  prior  to  the 
effective  date  of  a  final  rule  in  this 
proceeding  (and  earnings  on  such 
contributions);  and  (2)  whether,  and 
under  what  circumstances,  the 
Commission  should  allow  state  trust 
funds  and  standards  to  be  employed  for 
that  portion  of  contributions  and 
earnings  that  are  related  to  Commis.sion- 
jurisdictional  service. 

VII.  Environmental  Statement 

Commission  regulations  require  that 
an  environmental  assessment  or  an 
environmental  impact  statement  be 
prepared  for  any  Commission  action 
that  may  have  a  significant  adverse 
effect  on  the  human  environment.^**  The 
Commission  has  categorically  excluded 
certain  actions  from  this  requirement  as 


"See  Re.it.jiemnnrs  (.Second)  of  Trusts  S  227 
(1959). 

"See  Cooperatives  Comment.^  at  14-16. 

"See  Restateme.nt  (.Second)  of  Trusts  sortion  227 
Si  comments  a  through  o  (1959). 

i*Se-;  Restatement  (Third)  of  Trusts  §227  (1992). 

'■■Because  Alternative  3  cor.tain.':  expres,'? 
limitations  on  Fund  invpstnien:s  while  Alter.nalan 
2  doe.<  not.  we  invite  com.ments  on  whether  the 
definition  and  tonlent  ofa  reasonable  person 
standard  would  be  the  .same  no  matter  which 
alternative  is  selected,  or  would  they  be  different. 

'"Regulations  Implementing  the  National 
fnvironmemal  Polli;y  Act,  Order  No.  486.  52  Hi 
479H7  (Det .  17.  1987);  KERC  Stal.s.  .%  Regs., 
Regulations  Prtrambles  1986-90  1  30.783 
r)'lH7j((odifii'd  a!  18  CIK  P.irt  380). 


not  having  a  significant  effect  on  the 
ht;rnan  environment — such  as  electric 
rate  filings  under  sections  205  and  20b 
of  the  FPA  and  the  estabHshmont  of  just 
^nd  reasonable  rates,  •'  The  proposofi 
rule,  regarding  the  collection  and 
•iubsequent  investment  of  monies  to 
irund  nuclear  phint  decommissioning, 
uuolves  such  matters.  Accordingiv,  no 
rtnvironmental  consideration  is 
r.eressary. 

VIII.  Regulatory  Flexibility  Act 
Certification 

The  Regulatory  Flexibility  Act  '" 
requaes  rulemakings  to  either  cnntaiti  a 
description  and  analysis  of  th.c  impact 
the  proposed  rule  will  have  on  small 
entities  or  a  certification  that  tiie  rule 
will  not  have  a  substantial  economic 
mipact  on  a  substantial  number  of  small 
fntities.  Most  public  utilities  to  which 
the  proposed  rule  would  apply  do  not 
fall  within  the  definition  of  small 
entity, J«  Consequently,  the  Commission 
certifies  that  this  propo.sed  rule  will  not 
have  "a  significant  economic  impact  on 
a  substantial  number  of  small  entities." 

IX.  Information  Collection  Statement 

The  Office  of  Management  and 
Budget's  (OMB)  regulations  *»  require 
that  OMB  approve  certain  infonnation 
collection  requirements  imposed  by  an 
ctgency.  The  infonnation  collection 
requirements  in  this  proposed  aile  are 
contained  in  FERC-516  "Electric  Ratu 
Filings"  (1902-0096). 

The  Commission  uses  the  data 
collected  in  these  information 
requirements  to  carr>'  out  its  regulatory 
responsibilities  pursuant  to  the  Federal 
Power  Act  and  the  Energy  Policy  Act  of 
1992.  The  Commission's  Office  of 
Electric  Power  Regulation  uses  the  data 
fi>r  determination  of  electric  rate  filings 
i  ibm.tted  by  indf.stry.  The  Office  of  the 
Chief  Accounl.3nt  uses  the  data  to 
ensure  that  ind:jstr>'  has  followetl  the 
appropriate  procedures  for  assumptions 
of  obligation  and  also  to  ensure  that 
jurisdictional  companies  comply  with 
?fie  Uniform  System  of  Accounts 

Interested  persons  may  send 
con^.ments  regarding  collection  of 
information  to  the  Federal  Energy 
Regulatory  Commission.  825  North 
Capitol  Street.  NE.,  Wtishington,  DC: 
20426  (Attention:  Michael  Miller.  (202) 
208-14151;  and  to  the  Office  of 
Management  and  Budget,  Washington. 


'IHUK380.4(a)(15|. 

""ilI..S.C.  GOl-612. 

"•See  5  U.S.C.  601(3).  citing  lo  settion':!  of  the 
S;iu;(!  Business  Act.  15  l.'.S.C.  032.  which  defims 
"sjiuill  business  concern"  as  a  business  that  is 
icutepcndcntiy  owned  and  operated  n.-icl  that  is  of.' 
dominant  in  its  field  of  o|>e-,-iii(i<i 

•"5  cm  nso.n. 


DC  20-0  i  (Attention:  Desk  Officer  for 
the  Feflf-ral  Energy  Reguhitory 
C'cnnniissionj. 

X.  I'ublic  Comment  Procedures 

The  Commission  invites  interested 
per:sons  to  submit  written  comments  tm 
the  proposed  guidelines.  Parties  must 
file  ivilh  the  Con.mission  an  original 
and  1 4  copies  of  their  comments  no 
later  than  August  1.  1994.  Parti.-s  must 
file  an  original  and  14  copies  of  reply 
xncnments  with  the  Commission  no  laier 
than  August  30.  1994.  Parties  should 
submit  their  comments  and  reply 
comments  to  the  Office  of  the  Secretary. 
Federal  Er.^-qiy  Regulatory  Commission. 
825  N'ortli  f:^.);tol  Street.  NE.. 
Washington,  DC  20426.  and  shou-ld  refer 
to  Docket  No.  RM94-14-00(J. 

All  written  comments  will  be  placed 
in  the  Commiiision's  public  files  and 
will  be  available  for  inspection  in  the 
Commission  s  Public  Reference  Section. 
Room  3408.  at  941  North  Capitol  Street. 
NE..  Washington,  DC  20426.  during 
regular  business  hours. 

list  of  Subjects  in  18  CFR  Part  35 

Eltictric  power  rates.  Electric  utilities. 
Reporting  and  recordkeeping 
requirements. 

By  direction  of  the  Commission. 
Lois  O.  Cashell. 
Svrrftary. 

In  consideration  of  the  foregoirtg.  the 
Commission  proposes  to  amend  part  35. 
chapter  I.  title  18.  Code  of  Federal 
Regulations,  as  set  forth  below. 

PART  35— FILING  OF  RATE 
SCHEDULES 

1.  The  authority  citation  for  Part  ;<.=» 
continues  to  read  as  follows: 

Authoritv:  16  U.S.C.  7<11a-«35r.  ;if>01- 
iMTr.  ^\  U.S.C.  9701:  4J  U  S.C.  7l01-7:»Sj 

2.  18  CFR  Part  35  is  amende*!  by 
adding  Subpart  E — Regiiiations 
Coverning  Nuclear  Plant 
Decommis,sioning  Trust  Funds, 
consisting  of  §  35.32  and  one  of  three 
alternative  proposed  <;  3.';. 33.  to  read  ,is 
follows: 

Subpart  E— Regulations  Governing  Nuclear 
Plant  Decommissioning  Trust  Funds 

'S.-C. 

.'15..32    Ct:[ieral  provision.<i. 

.T5..'n    Speiifir  provismiis 

§35.32    Ger^era!  provisions. 

(a)  In  order  to  provide  fuiuis  for  thi- 
dt!t:ommisstoning  ofa  nuclear  power 
plant,  a  public  utility  must  establish, 
organize  and  maintain  a  nuclear  plant 
<le(;omiiiissioning  trust  fund  (Fund).  The 
Fund  must  meet  the  following  criteria: 

(1)  The  Fund  must  be  an  external  trust 
fund  in  the  United  States  under  the 


control  of  a  Trustee  (TrustOfO  thi>.t  is 
independent  of  the  utility,  its 
subsidiaries,  affiliates  or  associates 

(2)  The  Trustee  must  e.\err:ise  the 
standard  of  can-,  whether  in  investing  or 
otherwise,  that  a  reasonable  person 
uuuld.use  in  the  same  circumsta(u:es. 

(I)  The  Trustee  shall  h.ave  a  net  worth 
tifdt  least  $100  million. 

(4)  The  Trustee  shall  keep  accurate 
and  detailed  accounts  of  all 
iuvesiments.  receipts,  disbursements 
and  transactions  of  the  Fu;ul.  All 
a(.counfs.  books  r.nd  retards  relating  '<i 
the  Fund  shall  be  open  to  inspectioti 
and  audit  at  reasonable  times  by  the 
utility  or  its  designee  or  by  the 
Commission  or  its  designee.  The  iitjlitv 
or  its  designee  must  notifj  the 
Commission  prior  to  performing  any 
such  inspection  or  audit.  The  ' 
Commission  may  direct  the  utility  to 
conduct  an  audit  or  insjH>clion. 

(5)  Absent  the  express  authorization 
of  the  Commission,  no  part  of  the  assets 
of  the  Fund  may  l>e  used  for,  (.r  diverted 
to.  any  purpose  other  than  to  fund  the 
costs  of  decom.missioning  the  nuchnir 
power  plant  to  which  the  Fund  relates, 
and  to  pay  administrative  costs  and 
other  incidental  expenses,  including 
taxes,  of  the  Fund. 

(6)  If  the  Fund  balances  excwrd  the 
amount  actually  expended  for 
decommissioning  after 
dtjcommissioning  has  been  completed, 
the  utility  shall  refund  the  e.vcess 
jurisdictional  amount  to  jurisdictifuial 
ratepayers,  in  a  manner  to  be 
riefertnined  by  the  Commission. 

(/-)  The  Trustee  shall  limit  Fuiul 
investments  to  those  invcstnu  tits  thot 
the  Commission  allows  in  the  specifij- 
provisions  of  §  35. .33.  The  Trustee  shall 
not  in  any  circumstance  invest  in  any 
secur:lif»s  of  the  utility,  its  subsi«!iaries. 
affiliates,  or  associates  or  their 
su<.c:essors  or  assigns. 

(8)  The  Trusti:c  shall  ifaximtze  the 
after -tax  eaniings  over  the  l;f«.;  (»f  the 
Fund,  giving  consideration  to  liquiditv 
risk,  diversification  and  other  prud'nt 
investment  objectives,  consistent  with 
sound  business  practices  and  subjcd  to 
the  specific  provisions  of  ?» 33  33 

(9)  Each  utility  shall  seek  to  minimize 
the  paynient  of  taxes  with  respcxt  to 
amounts  collected  for  nuclear  pov\er 
plar.l  decommi.ssioe.ir.g.  In  this  n:^  ird. 
the  utility  shall  develop,  organize  and 
mi:int;i'a  the  Fund.  v%hen  it  is  conststiint 
with  sound  business  priK:ti(.t?s  to  do  so. 
to  take  maximum  advantage  of  anv  f.i\ 
deductitms  and  credits. 

(10)  l^ach  utility  shall  depiikii  in  the 
Fund  at  least  quarterly  (or  rrwOre  often  if 
the  utility  wishes  to  makp<feposils  inon- 
often)  jll  (r.oniescolleolfetl  in 
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)  35.33    Specific  provisions 

Alti'rnathe  1: 

(.i)  In  addition  to  the  goner.i 
•Tovisions  of  §  35.32,  the  Tni 
■jhx-rve  the  follo'.ving  specific 
provisions  of  §  35.33(b). 

(b)  The  I  rustee  may  only  u 
•issets  to' 

(1)  Sat!ify4he  liability  of  a 
lecommissioning  ctjsts  of  the 
oowi;r  plant  to  which  the  Fu 
)s  provided  by  §35.32:  and 

(2)  Pay  administrative  cos's 
incidental  expenses,  includinj 
'he  Fund  as  provided  bv  §  35.: 

(3)  To  the  extent  that  the  Tr 
lot  currently  require  the  asset 
i'und  for  the  purposes  describ 
paragraphs  fb)(l)  and  (b)(2 
n.'ay  only  invest  those  assets  ii 

|i)  Public  debt  securities  of 
.States; 

(ii)  Obligations  of  state  or  1 
governments  that  are  not  in  de 
principal  or  interest;  or 

(iii)  Time  or  demand  deposits 
bank,  as  defined  in  26  U.S.C. 
an  insured  credit  union,  withi. 
moaning  of  12  U.S.C.  1 752(7). 
the  United  States. 

(c)  The  utility  must  submit  t 
Commission  by  June  30  of  eacl 
copy  of  the  financial  report  fu 
'he  utility  by  the  Fund  trustee 
<hows  for  the  mo!;t  recent  12-n 
jit^riod:  (1)  Fund  asspfs  and  lial 
the  b»?Rinning  of  the  period.  [2] 
of  the  Fund  daring  the  period, 
ionfributions  received,  purcha 
■wj.'-is  of  investments,  gains  and 
from  investinmf  activity,  disbi: 
from  the  Fund  for  decommissi 
activity  and  payment  of  Fund 
including  income  taxes;  and  (3 
iis.sets  and  liabilities  at  the  end 
period.  If  an  independ:;nt  publi 
'j'.(  oiintint  has  expressed  an  oj 
ihe  repoit  or  cm  any  portion  of 
rrpoil.  thon  that  opir.ion  must 
.jf.company  the  report. 

A'ternativf  2: 

(a)  In  addilion  to  the  gt;ne.>^! 
pioviuioiis  of  S  35. .32,  the  Trusti 
ob.ser\e  the  following  sper.ifir 
pi^ovisions  uf  §  35.33(b). 

(b)  The  Trustee  may  only 
assets  to: 

(1)  Satisfy  the  liability  of  a  ut 
fie<:ommissioning  costs  of  the  n 
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I'  iiuist 


use  Fun«l 


lity  for 
irlear 


pov.er  plant  to  which  the  Fund  relates 
as  prdvided  by  §  35.32;  and 

(2)  Pay  administrative  costs  an.l  other 
incidental  expenses,  includiiiglaxes  of 
the  Fund  as  provided  by  §35.32;  and 

(3)  To  the  extent  that'the  Tnistee  does 
not  currently  require  the  assets  of  the 
Fund  for  the  purposes  dcscnbed  in 
pfirat^riphs  (b)(1)  and  {b)(2).  Uie  Trustee. 
when  investing  Fund  assets,  must 
exerri.sc  the  same  standard  of  care  that 

a  reasonable  person  would  exerci.se  in 
the  same  circumstances. 

(c)  The  utility  must  submit  to  the 
Commission  by  June  30  of  each  ytar  :; 
copy  of  the  financial  report  furnished  to 
the  utility  by  the  Fund  truste-^  that 
shows  for  the  most  recent  1 2  inonth 
period:  (1)  Fund  assets  and  liabilities  at 
the  beginning  of  the  period:  (2)  Activity 
of  the  Fund  during  the  period,  including 
contributions  received,  purchases  and 
sales  of  investments,  gains  and  !os.ses 
from  investment  activity,  disbursements 
from  the  Fund  for  decommissioning 
activity  and  payment  of  Fund  expenses, 
including  income  taxes;  and  (3)  Fund 
assets  and  liabilities  at  the  end  of  the 
period.  If  an  independent  public 
accountant  has  expressed  an  opinion  on 
the  report  or  on  any  portion  of  the 
report,  then  that  opinion  must 
accompany  the  report. 
Alternative  3: 

(a)  In  addition  to  the  general 
provisions  of  §35.32.  the  Trustee  must 
observe  the  following  specific 
j)ro\isions  of  §  35.33(b). 

(b)  The  Trustee  may  only  use  Fund 
assets  to: 

(1)  Satisfy  the  liability  of  a  public 
utility  for  decommissioning  costs  of  the 
nuclear  power  plant  to  which  the  Fund 

■  elates  as  provided  by  §  35.32;  and 

(2)  Pay  administrative  costs  and  othsir 
incidental  expenses,  including  ta.\es  of 
the  Fund  as  provided  by  §  35.32:  and 

(3)  To  the  extent  that  the  Trustee  does 
not  curren'ly  require  the  assets  of  the 
Fund  for  the  purposes  described  in 
paragraphs  (b)(1)  and  {h)(2),  the  Tnisteo. 
when  investing  Fund  assets;  (i)  ir.ii.st 
exercise  the  same  standard  of  care  that 

a  reasonable  person  would  exercise  in 
the  same  circunistances;  and 

(ii)  must  conform  to  the  following 
guidelines: 

(A)  The  Tru.stoe  must  limit  investment 
in  equity  securities  to  no  more  than  a 
fixed  percent.^{^e  of  Fund  assets  As  the 
nuf  iear  power  plant  gets  closer  to  the 
emi  of  its  licensed  life,  this  perc  nntago 
must  decrease  according  to  the 
following  schedule: 

(i)  Commencement  of  operation  until 
1 5  years  from  end  of  license  =  50 
percent; 

[2]  15  years  from  end  of  license  to  10 
years  from  end  of  license  =  40  percent: 


V3]  10  years  from  end  of  liccnso  to  5 
\  e«rs  from  end  of  license  =  25  pcn.nn!. 

(  ')  5  years  from  end  of  license  to  2 
years  from  end  of  license  =  10  penent; 
(5)  2  years  from  end  of  license  to  end 
<>f  license  -  0  percent. 

(B)  The  Trusf(^  must  limit  .t!1 
)nv!>.stmen»s.  -is  follows: 

(J)  Common  stocrs  rhust  be  lisiid  un 
;i  principal  exrharr^c,  and  each 
« onip;iny"s  common  stork  must  ha-. ;■  ,:i\ 
aggregate  market  value  of  no  less  than 
S500  million  and  a  rating  of  not  lov.-er 
tlian  A  -  (Standard  &  Poors). 

[2]  Corporate,  state,  municipal,  ancl 
local  bonds  must  have  a  rating  of  not 
lower  than  Aa  (Moody's)  or  A  - 
(Standard  &  Poors). 

{3)  The  Tnislee  may  invest  in  cash 
equivalents,  such  as  United  States 
Trea.sury  bills  or  high-grade  commert  iai 
paper  (/.*»,  of  not  lower  qualitv'than  i\- 
2  (Standard  &  Poors)  or  P-2  (Moo<ly's)). 

(4)  The  Trustee  may  invest  no  more 
than  10  percent  of  the  market  value  of 
the  Fund  in  a  .single  industry  and  no 
more  than  2  percent  of  the  m.arket  value 
of  the  Fund  in  a  single  company  or  its 
subsidiaries,  affiliates  or  associates, 
(c)  The  utility  must  submit  to  the 
Commission  by  June  30  of  each  year  a 
copy  of  the  financial  report  furnished  to 
the  utility  by  the  Fund  trustee  that 
shows  for  the  most  recent  12-month 
period:  (1)  Fund  assets  and  liabilities  at 
the  beginning  of  the  period;  (2)  Activity 
of  the  Fund  during  the  period,  including 
contributions  received,  purchases  and 
sales  of  investments,  gains  and  losses 
from  investment  activity,  disbursements 
from  the  Fund  for  decommissioning 
activity  and  payment  of  Fund  expenses, 
including  income  taxes:  and  (3>Fund 
assets  and  liabihties  at  the  end  of  the 
period.  If  an  independent  public 
accountant  has  expressed  an  opinion  on 
the  report  or  on  any  portion  of  the 
report,  then  that  opinion  mi:st 
accompany  the  report. 

IFRDof  .  'i4-l.-J263  Filed  5-31-04;  «:45  .im| 
Ei^LING  CODE  8717-01-P 
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DEPARTMENT  OF  THE  INTERIOR 

Office  o{  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  901 

Alabama  Abandoned  Mine  Land 
Reclamation  Plan 

AGENCV:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM). 
Interior. 

ACTfON:  Proposed  rule;  reopening  and 
extension  of  public  comment  period  on 
proposed  amendment. 


SUMMARY:  OSM  is  announcing  receipt  of 
additional  revisions  pertaining  to  a 
previously  proposed  amendment  to  the 
Alabama  Abandoned  Mine  Land 
Reclamation  (AMLR)  Plan  {hereinafter 
referred  to  as  the  Alabama  Plan)  under 
the  Surface  .Mining  Control  arid 
Reclamation  act  of  1977  (SMCRA).  The 
additional  revisions  for  Alabama's  rules 
pertain  to  procedures  for  ranking  and 
selecting  and  procedures  for  obtaining 
right-of-entry.  Alabama  has  withdrawn 
its  proposed  chp.nee  of  dale  in  its  initial 
submission  of  October  1,  1993.  in  the 
einergency  program  section  of  the  Plan. 

This  document  sets  forth  the  times 
end  locations  that  the  Alabama  Plan  and 
proposed  changes  will  be  available  for 
public  inspection,  and  the  dates  and 
times  of  the  reopened  comment  period 
during  which  interested  persons  may 
submit  written  comments  on  the 
proposed  amendment. 
DATES:  Written  comments  must  be 
received  on  or  before  4  p.m.  on  June  16 
1994. 

ADDRESSES:  Written  comments  should 
be  mailed  or  hand  delivered  to  Jesse 
Jackson.  Jr..  Director,  Birmingham  Field 
Office,  at  the  address  listed  below. 
Copies  of  the  Alabama  program,  the 
proposed  amendment,  and  all  written 
comments  received  in  response  to  this 
notice  will  be  available  for  public 
review  at  the  addresses  listed  below, 
during  normal  business  hours,  Monday 
through  Friday,  excluding  hofidays. 
Each  rcqHestor  may  receive,  free  of 
charge,  one  copy  of  the  proposed 
amendment  by  contacting  the  OSM 
Birmingham  Field  Office. 
Jesse  Jackson,  Jr.,  Director,  Birmingham 

Field  Office.  135  Gemini  Circle.  Suite 

215,  Birmingham,  Alabama  35209. 

Telephone:  (205)  290-7287 
Alabama  Department  of  Industrial 

Relations,  Abandoned  Mine  lands 

Program.  649  Monroe  Street, 

Montgomery,  Alabama  36130, 

Telophone:  (205)  242-8265. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jesse  Jackson.  Jr.,  Director,  Birmin^ara 
Field  Office,  (205)  290-7283. 
SUPPLEMENTARY  INFORMATION: 

I.  Background  on  the  Alabama  Program 

II.  Submission  of  the  Proposed  AmnnrlmiMit 

III.  Puhlic  Comment  Procedures 

IV.  Procedural  Detenninations 


I.  Background  on  the  Alabama  Program 

Tit  lie  IV  of  SMCRA  Public  Law  95- 
87,  30  U.S.C.  1202  et  seq.,  establishes  an 
AMLR  program  for  the  purposes  of 
reclaiming  and  restoring  lands  and 
water  resources  adversely  affected  by 
past  mining.  This  program  is  funded  by 
a  reclamation  fee  imposed  upon  the 
production  of  coal.  As  enacted  in  1977, 


lands  and  waters  eligible  for 
reclamation  were  those  that  were  mined 
or  affected  by  mining  and  abandoned  or 
left  in  an  inadequate  reclamation  status 
prior  to  August  3, 1977.  and  for  which 
there  is  no  continuing  reclamation 
responsibility  under  State  or  Federal 
law. 

The  AML  Reclamation  Act  of  1990 
(Pub.  L.  101-508,  Title  VI,  Subtitle  A. 
Nov.  5, 1900,  effective  Oct.  1, 1991] 
amended  SMCRA,  30  U.S.C.  1231  et 
soq..  to  provide  changes  in  the  eligibility 
of  project  sites  for  AML  expenditures. 
Title  IV  of  SMCRA  now  provides  for 
reclamation  of  certain  mine  sites  where 
the  mining  occurred  after  August  3, 
1997.  These  include  interim  program 
sites  where  bond  forfeiture  proceeds 
were  rnsufficiont  for  adequate 
reclamation  and  sites  affected  any  time 
between  August  4,  1997,  and  November 
5, 1990,  for  which  there  were 
insufficient  funds  for  adequate 
reclamation  due  to  the  insolvency  of  the 
bond  surety.  Title  IV  provides  that  a 
State  with  an  approved  AMLR  program 
has  the  responsibility  and  primary 
authority  to  implement  the  program. 

The  Secretary  of  the  hitenor  approved 
the  Alabama  Plan  on  May  20,  1982. 
Information  pertinent  to  the  general 
background,  revisions,  and  amendments 
to  the  initial  plan  submission,  as  well  as 
the  Secretary's  findings  and  the 
disposition  of  comments  can  be  found 
in  the  May  20,  1982,  Federal  Register 
(47  FR  22062).  Information  concerning 
the  previously  approved  plan  and  the 
proposed  amendments  may  be  obtained 
from  the  agency  offices  listed  under 
ADDRESSES.  Subsequent  actions  taken 
with  regard  to  the  Alabama  Plan  can  be 
found  at  30  CFR  901.25. 

The  Secretary  has  adopted  regulations 
at  30  CFR  part  884  that  specify  the 
content  requirements  of  a  State 
reclamation  plan  and  the  criteria  for 
plan  approval.  The  regulations  provide 
that  a  State  may  submit  to  the  Director 
proposed  amendments  or  revisions  to 
the  approved  reclamation  plan.  If  the 
amendments  or  revisions  change  the 
scope  or  major  policies  followed  by  the 
State  in  tlie  conduct  of  its  reclamation 
program,  the  Director  must  follow  the 
procedures  set  out  in  30  CFR  884.13  in 
approving  or  disapproving  an 
amendment  or  revision. . 


updated  by  revision.  OSM  determined 
on  September  17. 1993,  that  the 
proposed  revision  represented  a  major 
change  in  the  scope  of  the  AMLR 
program  and  would  necessitate 
processing  as  a  formal  Plan  amcndntenf 
The  proposed  amendment  con.sisted  of 
revised  narratives  to  replace  portions  of 
three  sections  of  the  approved  Alabama 
Plan  as  provided  for  by  30  CFR  fl84.n. 
Specifically,  the  Alabama  Plan  was 
revised  to  modify  the  eligibility  date  for 
AMLR  reclamation  from  August  3,  1977, 
to  November  5,  19G0.  This  change  was 
applicable  to  both  nonemergency  and 
emergency  AMLR  project  sites  and  will 
allow  reclamation  of  sites  mined  for 
coal  after  August  3,  1977. 

OSM  announced  receipt  of  the 
proposed  amendment  in  the  October  21, 
1993,  Federal  Register  (58  FR  54313) 
and  invited  public  comment  on  its 
adequacy.  The  public  comment  period 
ended  on  November  22,  1993. 

During  its  review  of  the  amendment, 
OSM  identified  concerns  relating  to:  (a) 
the  State's  lack  of  specificity  in 
proposing  to  extend  eligibility  to  sites 
mined  and  abandoned  prior  to 
November  5,  1990.  and  (b)  the  State's 
plan  to  extend  emergency  eligibility  to 
sites  mined  after  August  3. 1977.  OSM 
notified  Alabama  of  the  concerns  by 
letter  dated  January  27,  1994 
(Administrative  Record  No.  AL-508). 
Alabama  responded  in  a  letter  dated 
April  5,  1994  (Administrative  Record 
No.  AI^509),  by  submitting  a  revised 
amendment 

Alabama  proposes  additional 
revisions  to  its  procedures  for  ranking 
and  .selection  by  adding  specific 
language  describing  those  sites  eligible 
for  abandoned  mine  land  reclamation. 
Alabama  also  proposes  revisions  to  its 
procedures  for  obtaining  right-of-entry 
by  adding  specific  language  describing 
those  lands  eligible  for  treatment  under 
the  AMLR  Plan.  Alabama  is 
withdrawing  its  proposed  change  of 
date  in  the  emergency  program  secticn 
of  the  AMLR  Plan.  It  should  also  be 
noted  that  in  its  initial  submission  of 
October  1,  1993,  Alabama  included  a 
copy  of  Senate  Bill  162  which  am(;nded 
the  statutory  definition  of  "abandoned 
mine  lands." 

III.  Public  Comment  Procedures 


U.  Submission  of  the  Proposed 
.'Vmendment 

By  letter  dated  October  1,  1993, 
Alabama  submitted  a  reclamation  plan 
amendment  to  OSM  (Administrative 
Record  No.  AL-0504).  This  formal 
amendment  request  was  preceded  by  a 
letter  dated  July  12.  1993,  which 
requested  that  the  Alabama  Plan  lie 


OSM  is  reopening  the  comment 
period  on  the  proposed  Alabama 
program  amendment  to  provide  tiic 
public  an  opportunity  to  reconsider  the 
adequacy  of  the  proposed  amendment 
in  light  of  the  additional  materials 
submitted.  In  accordance  with  the 
provisions  of  30  CFR  732.17(h)  and  30 
CFR  884.14,  OSM  is  seeking  comments 
on  whether  the  proposed  amendment 
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sattsfies  the  applicable  program 
approval  criteria  of  30  CFR  732.15.  If  the 
amendment  is  deemed  ade  juate,  it  will 
ber.orae  part  of  the  Alabam  i  Plan. 

Writltn  Comments 

Written  comments  shout  1  bf?  specific, 
pertain  only  to  the  issues  p  oposed  in 
this  rulemaking,  and  inclui  e 
explanations  in  support  of  he 
conmienter's  recommenda!  ions 
Comments  received  after  ti  e  time 
indicated  under  DATES  or  a  locations 
other  than  the  Birmingham  Field  Office 
will  not  necessarily  be  con;  lidered  in  the 
final  rulemaking  or  included  in  the 
Administrative  Records. 


IV.  Procedural  Determinat 

Ehfcutive  Order  12866 


This  proposed  rule  is  e.xejmpled  from 
review  by  the  Office  of  Mai  lagement  and 
Budget  (OMB)  under  Execi  tive  Order 
12866  (Regulatory  Flanninj ,  and 
Review). 

Executive  Order  12778 


reqi  ired 


meets 
sub  sect 
HoM  ever 


recla  nation 


The  Department  of  the 
conducted  the  reviews 
sfjction  2  of  Executive  Ordtir 
has  determined  that,  to  the 
allowed  by  law,  this  rule 
applicable  standards  of 
and  (b)  of  that  section 
standards  are  not  applicabl  f 
actual  language  of  State  an( 
abandoned  mine  land 
and  revisions  thereof  since 
plan  is  drafted  and  adopter 
State  or  Tribe,  not  by  OSM. 
on  proposed  State  and  Triblil 
mine  land  reclamation 
revisions  thereof  submitted 
Tribe  are  based  on  a 
whether  the  submittal  meett 
requirements  of  Title  iV  of 
ll.S.C.  1231-1243)  and  the 
regulations  at  30  CFR  parts 


In  terior  I 


National  Environmental  Po  icy  Act 


No  environmental  impac 
retjuired  for  this  rule  since 
decisions  on  proposed  Stat 
abandoned  mine  land  reclatn 
and  revisions  thereof  are 
excluded  from  compliance 
National  Enviromnental  FV. 
U.S.C.  4332)  by  the  Manual 
Department  of  the  Interior  ( 
appi:ndix  8,  paragraph  8.4B12'))| 

Paperwork  Reduction  Act 

This  rule  does  not  contaiii 
information  collection  requ  >renie«ts  that 
reqaire  approval  by  the  Off  ce  of 
MftTiagement  and  Budget  «i  der  the 
Paperwork  Reduction  Act,  ^4  U.S.C 
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Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C  601  et  seq.).  The  State  (or  Triball 
-submittal  which  is  the  subject  of  this 
rule  is  based  upon  Federal  regulations 
for  which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  number  of  small  entities. 
Hence,  this  rule  will  ensure  that  existing 
requirements  established  by  SMCRA  or 
previously  promulgated  by  OSM  will  be 
implemented  by  the  State  [or  Tribe).  In 
making  the  determination  as  to  whether 
this  rule  would  have  a  significant 
economic  impact,  the  Department  relied 
upon  the  data  and  assumptions  in  the 
analyses  for  the  corresponding  Federal 
regulations. 

List  of  Subjects  in  30  CFR  Part  901 

Intergovernmental  relations.  Surface 
Mining,  Underground  mining. 

Dated:  May  25.  1994. 

Alfred  E.  Whilehouse, 

Acting  Assistant  Director,  Eastern  Support 
Center 

|FR  Doc.  94-13243  Filed  5-31-94:  8:45  ami 
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Minerals  Management  Service 

30  CFR  Chapter  II 

Meeting  of  the  Federal  Gas  Valuation 
Negotiated  Rulemaking  Committee 

AGENCY:  Minerals  Management  Service, 

Interior. 

ACTION:  Notice  of  meeting. 


SUMMARY:  1  hf  Secretary  of  the 
Department  of  the  Interior  (Department) 
is  establishing  a  Federal  Gas  Valuation 
Negotiated  Rulemaking  Committee 
(Committee)  to  develop  specific 
recommendations  with  respect  to 
Federal  gas  valuation  pursuant  to  its 
responsibilities  imposed  by  the  Federal 
Oil  and  Gas  Royalty  Management  Act  of 
1982.  30  U.S.C.  1701  et  seq.  (FOGRMA). 
The  Department  has  determined  that  the 
establishment  of  this  Committee  is  in 
the  public  interest  and  will  assi.st  the 
Agency  in  performing  its  duties  under 
FCKiRMA.  Once  approved,  the 
Committee's  charter  to  conduct  a 
negotiated  rulemaking  will  be  filed  with 
the  appropriate  committees  of  Congress 
and  the  Library  of  Congress  in 
accordance  with  section  9(c)  of  section 
9(a)(2)  of  the  Federal  Advisory- 
Committee  Act  (FAA).  5  U.S.C.  App.  2. 


DATES:  The  Committee  will  have  its  first 
meeting  on  June  15  and  16, 1994  from 
8  a.m.  to  5  p.m.  and  on  June  17, 1994, 
from  8  a.m.  to  1  p.m. 
ADDRESSES:  The  meeting  will  be  held  in 
the  auditorium  of  building  85  on  the 
Denver  Federal  Center,  West  Si.xth 
Avenue  and  Kipling  Street.  Lakewood, 
Colorado. 

Written  statements  may  be  submitted 
to  Ms.  Deborah  Gibbs  Tschudy,  Chief. 
Valuation  and  Standards  Division, 
Minerals  Management  Service.  Royalty 
Management  Program,  P.O.  Box  25165. 
MS-3920.  Denver,  CO  80225-0165. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Deborah  Gibbs  Tschudy,  Chief, 
Valuation  and  Standards  Division. 
Minerals  Management  Service,  Royalty 
Management  Program,  P.O.  Box  25165, 
MS-3920.  Denver,  CO  80225-0165. 
telephone  number  (303)  275-7200.  fax 
number  (303)  275-7227. 
SUPPLEMENTARY  INFORMATION:  The 
location  and  dates  of  future  meetings 
will  be  published  in  the  Federal 
Register. 

The  meeting  will  be  open  to  the 
public  without  advanced  registration. 
Public  attendance  may  be  limited  to  the 
space  available.  Members  of  the  public 
may  make  statements  during  the 
meeting,  to  the  extent  time  permits,  and 
file  written  statements  with  the 
Committee  for  its  consideration. 

Written  statements  should  be 
submitted  to  the  address  listed  above. 
Minutes  of  Committee  meetings  will  be 
available  for  public  inspection  and 
copying  10  days  following  each  meeting 
at  the  same  address.  In  addition,  the 
materials  received  to  date  during  the 
input  sessions  are  available  for 
inspection  and  copying  at  the  same 
address.  Additional  background 
information  regarding  the  establishment 
and  membership  of  this  Comnnttre  will 
be  released  in  the  Federal  Register  . 
announcing  the  approval  of  the  charter 

Dated:  May  26,  1994. 
lames  W.  Shaw. 

Associate  Director  for  Royalty  Managtrnent 
[FR  Doc.  94-13371  Filed  5-31-94;  8:45  nntl 
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DEPARTMENT  OF  DEFENSE  | 

Department  of  the  Navy  j 

32  CFR  Part  701  1 

Privacy  Act;  Implementation  I 

AGENCY:  Department  of  the  Navy.  pc»I)     '. 
ACTION:  Proposed  rule.  .  ,  i 

—-■■■-  ■     '  ■  ■  I  "  .*^—  -~..^ 

SUMMARY:  The  Department  of  the  Navy    . 
has  rfvised  it.s  Privacy  Act  Instruction.     ■ 


This  proposed  rule  re-establishes  the 
Navy's  Privacy  Program  and 
incorporates  the  changes  made  to  the 
revised  Instruction. 

EFFECTIVE  DATE:  Comments  must  be 
received  on  or  before  August  1, 1994,  to 
be  considered  by  this  agency. 

ADDRESSES:  Send  comments  to  Mrs. 
Gwen  Aitken.  Office  ofthe  Chief  of 
Naval  Operations  (N09B30).  2000  Navy 
Pentagon,  Washington.  DC  203.50-2000. 

FOR  FURTHER  INFORMATION  CONTACT:  Mrs. 
Gwen  Aitken  at  (703)  697-1459  i>r  DSN 
227-1459. 

SUPPLEMENTARY  INFORMATION:  Executive 
Order  12866.  The  Director. 
Administration  and  Management.  Office 
of  the  Secretary  of  Defense  has 
determined  that  this  Privacy  Act  rule  for 
the  Department  of  Defense  does  not 
constitute  "significant^Mulatory  action'. 
Analysis  ofthe  rule  indicates  that  it 
does  not  have  an  annual  effect  on  the 
economy  of  $100  milhon  or  more;  does 
not  create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency;  does  not 
materially  alter  the  budgetary  impact  of 
entitlements,  grants,  user  fees,  or  loan 
programs  or  the  rights  and  obligations  of 
recipients  thereof;  does  not  raise  novel 
legal  ^  policy  issues  arising  out  of  legal 
mandSles,  the  President's  priorities,  or 
the  principles  set  forth  in  Executive 
Order  12866  (1993). 

Regulatory  Flexibility  Act  of  1980.  The 

Director.  Administration  and 
Management.  Office  ofthe  Secretary  of 
Defense  certifies  that  this  Privacy  Act 
ruin  for  the  Department  of  Defense  does 
not  have  significant  economic  impact  on 
a  substanUal  number  of  small  entities 
because  it  is  concerned  only  with  the 
administration  of  Privacy  Act  systems  of 
records  within  the  Department  of 
Defense. 

Paperwork  Reduction  Act.  The 

Director,  Administration  and 
Management.  Office  ofthe  Secretary  of 
Defense  certifies  that  this  Privacy  Act 
rule  for  the  Department  of  Defense 
imposes  no  information  requirements 
beyond  the  Department  of  Defense  and 
that  the  information  collected  within 
the  Department  of  Defense  is  necessary 
and  consistent  with  5  U.S.C  552a. 
known  as  the  Privacy  Act  of  1974. 


PART  701  -  AVAILABILITY  OF 
DEPARTMENT  OF  THE  NAVY 
RECORDS  AND  PUBLICATION  OF 
DEPARTMENT  OF  THE  NAVY 
DOCUMENTS  AFFECTING  THE 
PUBLIC 

Subpart  F  -  Def>artment  of  the  Navy  Privacy 
Act  Program 

701. 100  Purpose. 

701.101  Applicability. 

701.102  Definitions. 

701.103  Policy. 

701.104  Responsibility  and  authority. 

701.105  Systems  of  records. 

701.106  Safeguarding  records  in  systems  of 
records. 

701.107  Criteria  for  creating,  altering, 
amending,  and  deleting  Privacy  Act 
systems  of  records. 

701.108  Collecting  information  about 
individuals. 

701.109  Access  to  records. 

701.1 10  Amendment  of  records. 

701.111  Privacy  Act  appeals. 

701.112  Disclosure  of  records. 

701 . 1 1 3  Exemptions. 

701.114  Enforcement  actions. 

701.115  Computer  matching  program. 

Subpart  G  -  Privacy  Act  Exemptions 

701.116  Purpose. 

701.117  Exemption  for  classified  records. 

701.118  Exemptions  for  specific  Navy  record 
systems. 

701.119  Exemptions  for  specific  Marine 
Corps  records  systems. 

Authority:  Pub.  L.  93-579.  88  Stat  1896  (5 
use.  ,552a). 


List  of  Subjects  in  32  CFR  Part  701 

Privacy. 

Accordingly.  32  CFR  part  701, 
subparts  F  and  G  are  revised  as  follows: 


Subpart  F-Department  of  the  Navy 
Privacy  Act  Program 

§701.100    Purpose. 

This  subpart  F  and  subpart  G  of  this 
part  implement  the  Privacy  Act  (5 
U.S.C.  552a).  and  DoD  Directive 
5400.11  ».andDoD5400.11-Rz,  (seo32 
CFR  part  310)  and  provides  Department 
ofthe  Navy  policies  and  procedures  for: 

(a)  Governing  the  collection, 
safeguarding,  maintenance,  use.  access, 
amendment,  and  dissemination  of 
personal  information  kept  by 
Department  ofthe  .Navy  in  systems  of 
records; 

(b)  Notifying  individualsif  any 
systems  of  records  contain  a  record 
pertaining  to  them; 

(c)  Verifying  the  identity  of 
individuals  who  request  their  records 
before  tiie  records  are  made  available  to 
them; 

(d)  Notifying  the  public  ofthe 
existence  and  character  of  each  system 
of  records. 


'  CopiM  auy  be  obtained,  at  cost,  from  the 
National  Terhnicsl  Infomulion  Service.  5285  Port 
Royal  Road.  .Springfield.  VA  221B1. 

'  Sm  footnote  1  to  1^  701 .  100. 


(e)  Exempting  systems  of  records  firom 
certain  requirements  of  the  Privacy  Act- 
and 

(0  Governing  the  Privacy  Act  rules  of 
conduct  for  Department  ofthe  Navy 
personnel,  who  will  be  subject  to 
criminal  penalties  for  noncompliance 
Hith  5  U.S.C.  552a.  as  amended  by  the 
Computer  Matching  Act  of  1988. 

§701.101    Applicability. 

This  subpart  and  subpart  G  of  this 
part  apply  throughout  the  Department  of 
the  Navy.  It  is  also  applicable  to 
contractors  by  contract  or  other  legally 
binding  action,  whenever  a  Department 
ofthe  Navy  contract  provides  for  the 
oppration  of  a  system  of  records  or 
portion  of  a  system  of  records  to 
accdmplish  a  Department  ofthe  Navy 
fimction.  For  the  purposes  of  any 
criminal  liabilities  adjudged,  any 
contractor  or  any  employee  of  such 
contractor  is  considered  to  be  an 
employee  of  Department  of  the  Navy.  In 
c.ise  of  a  conflict,  this  subpart  and 
subpart  G  of  this  part  take  precedenc'e 
over  any  existing  Department  of  the 
Navy  directive  that  deals  with  the 
personal  privacy  and  rights  of 
individuals  regarding  their  personal 
records,  except  for  disclosure  of 
personal  information  required  by  5 
U.S.C.  552  (1988)  as  amended  by  the 
Freedom  of  Information  Reform  Act  and 
implemented  by  Secretary  ofthe  Navy 
Instruction  5720.42E3.  "Department  of 
the  Navy  Freedom  of  Information  Act 
Program." 

§701.102    Definitions. 

For  the  ptirposes  of  this  subpart  and 
subpart  G  of  this  part,  the  following 
meanings  apply. 

(a)  Access.  The  review  or  copying  of 
a  record  or  parts  thereof  contained  in  a 
system  of  records  by  any  individual 

(b)  Agency.  For  the  purposes  of 
disclosing  records  subject  to  the  Privacy 
Act  between  or  among  Department  of 
Defense  (DoD)  components,  the 
Department  of  Defense  is  considered  a 
single  agency.  For  all  other  purpc^ses. 
Department  of  the  Navy  is  ronsidon-d 
an  agency  within  the  moaning  of 
Privacy  Act. 

(c)  Confidential  source.  A  person  or 
organization  who  has  furnished 
information  to  the  Federal  GoverniiH;nt 
either  under  an  express  promise  that  llie 
person's  or  the  organization's  identity 
will  be  held  in  confidence  or  imder  an 
implied  promise  of  such  confidentiahtv 
if  this  implied  promise  was  made.befon? 
September  27.  1975. 


'Copies  available  frora  Chief  of  Naval  OptralioiLs 
(iNi09DJ0),  2000  \'.ivv  P«nugon.  Washinijton,  DC 
203.50-2000. 
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(n)  Privacy  Act  (PA)  request.  A 
request  firom  an  individual  for 
notification  as  to  the  existence  of,  access 
to,  or  amendment  of  records  pertaining 
to  that  individual.  These  records  must 
be  maintained  in  a  system  of  records. 

(o)  Record.  Any  item,  collection,  or 
grouping  of  information  about  an 
individual  that  is  maintained  by  a  naval 
activity  including,  but  not  limited  to, 
the  individual's  education,  Hnancial 
transactions,  and  medical,  criminal,  or 
employment  history,  and  that  contains 
the  individual's  ncune  or  other 
identifying  particulars  assigned  to  the 
individual,  such  as  a  Hnger  or  voice 
print  or  a  photograph. 

(p)  Review  authority.  An  official 
charged  with  the  responsibility  to  ruU- 
on  administrative  appeals  of  initial 
denials  of  requests  for  notification, 
access,  or  amendment  of  records.  The 
Secretary  of  the  Navy  has  delegated  his 
review  authority  to  the  Assistant 
Secretary  of  the  Navy  (Manpower  and 
Reserve  Affairs  (ASN(M&RA)).  the 
C/eneral  Counsel  (OCC),  and  the  Judge 
Advocate  General  (NJAG).  Additionally, 
the  Office  of  Personnel  Management 
(OPM)  is  the  review  authority  for 
civilian  official  personnel  folders  or 
records  contained  in  any  other  OPM 
record. 

(q)  Risk  assessment.  An  analysis 
which  considers  information  sensitivity, 
vulnerability,  and  cost  to  a  computer 
facility  or  word  processing  center  in 
safeguarding  personal  information 
processed  or  stored  in  the  facility  or 
t:enter. 

(r)  Routine  use.  Disclosure  of  a  record 
outside  the  Department  of  Defense  for  a 
purpose  that  is  compatible  with  the 
purpose  for  which  the  record  was 
collected  and  maintained  by  the 
Dt;partment  of  Defense.  The  routine  use 
must  have  been  included  in  the  notice 
for  the  system  of  records  published  in 
the  Federal  Register. 

(s)  Statistical  record.  A  record 
{aaintained  only  for  statistical  n'search, 
or  reporting  purposes,  and  not  used  in 
whole  or  in  part  in  making  any 
determinario.i  about  a  specific 
iiidividual. 

(t)  System  manager.  An  official  who 
has  overall  responsibility  for  a  system  of 
records.  He  or  she  may  serve  at  any 
level  in  Department  of  the  Navy. 
Systems  managers  are  indicated  in  the 
published  record  systems  notices.  If 
more  than  one  official  is  indicated  as  a 
system  manager,  initial  responsibdity 
resides  with  the  manager  at  the 
appropriate  level  (i.e.,  for  local  ^^cords, 
at  the  local  activity). 

(u)  System  of  records.  A  group  of 
records  under  the  control  of  a 
Department  of  the  Navy  activity  from 


which  information  is  retrieved  by  the 
individual's  name  or  by  some 
identifying  number,  symbol,  or  other 
identifying  particular  assigned  to  the 
individual.  System  notices  for  all 
Privacy  Act  systems  of  records  must  be 
published  in  the  Federal  Register  atui 
are  also  published  in  periodic  Chief  of 
Naval  Operations  Notes 
(OPNAVNOTEslSZll". 

(v)  Word  processing  equipment  Any 
cofubination  of  electronic  hardware  cmd 
computer  software  integrated  in  a 
variety  of  forms  (firmware, 
programmable  software,  hard  wiring,  or 
.similar  equipment)  that  permits  the 
processing  of  textual  data.  Generally, 
the  equipment  contains  a  device  to 
rcfCfive  information,  a  computfir-likc 
processor  with  various  capabilities  In 
numipulate  the  information,  a  stoi.if:'*' 
medium,  and  an  output  device  . 

(w)  Word  procf'ssing  sy.-'te^m.  A 
combination  of  equipment  employ  ii^; 
automated  technology,  systematic 
procedures,  and  trained  personnel  for 
the  primary  purpose  of  manipulating 
human  thoughts  and  verbal  or  written 
conmiunications  into  a  form  suitable  to 
the  originator.  The  results  are  wriiien  cir 
graphic  presentations  intended  to 
communicate  verbally  or  visually  witti 
another  individual. 

(x)  Working  day.  All  days  exf.liu'.iiu; 
Saturday.  Sunday,  mid  legalholid.iys 

§701.103    Policy. 

It  is  the  policy  of  Department  of  the 
Navv  to: 

(al  Ensure  that  all  its  personnel 
comply  fully  with  5  U.S.C.  552a.  fJoD 
Directive  5400.11  and  DoD  540U.1 1-R. 
to  protect  individuals  from  unwarranted 
invasions  of  privacy.  Individuals 
covered  by  this  protection  are  living 
citizens  of  the  U.S.  or  aliens  lawfully 
admitted  for  permanent  resident:e.  A 
legal  guardian  of  an  indiviciual  or  parent 
of  a  minor  when  acting  on  the 
individual's  or  minor's  behalf,  has  the 
same  rights  as  the  individual  or  mirinr 
(A  member  of  the  .Armed  Forces  is  not 
a  mi.aor  for  the  purposes  of  this  suSpar^ 
Hnd  suhoart  C  of  this  part). 

(bj  Collfct,  maintain,  and  use  only 
that  personal  information  needed  to 
support  a  Navy  function  or  program  a- 
authorized  by  law  or  E.O..  and  disclose 
this  information  only  as  authorized  Uy 
5  use.  552a  and  this  subpart  and   " 
subpart  G  of  this  part.  In  assessing  a•H^d. 
consid«;ration  shall  be  given  to 
alternatives,  such  as  use  of  information 
not  individually  identifiable  or  use;  of 
sampling  of  certain  data  for  certain 
individuals  only.  Additionally, 
consideration  is  to  be  given  to  the  length 


iBun: 


^S»t-  footnote  :uo  §70t.T01 


of  time  information  is  needed,  and  the 
cost  of  maintaining  fhe  information 
comparfd  to  the  risks  and  adverse 
consequences  of  not  inainlaining  the 
inforiRntion.     • 

(c)  Keep  onlv  persona!  information 
that  is  timely.  accurcJe,  complete,  and 
relevant  to  the  purpose  for  which  it  was 
collected. 

(d)  Lot  individuals  have  access  to,  and 
obtain  copies  of,  all  or  portions  of  their 
records,  subject  to  exemption 
procedures  authorized  by  law  and  this 
subpart  and  subpart  G  of  this  part. 

(e)  Lot  indivifluals  request 
amendment  of  their  records  when 
discrepancies  proven  to  be  erroneous, 
untimely,  incomplete,  or  irrelevant  are 
noted. 

(0  Let  individuals  request  an 
administrative  review  of  decisions  that 
deny  them  .access,  or  refuse  to  amend 
their  records. 

(g)  Ensure  that  adequate  safeguards 
are  enforced  to  prevent  misuse, 
unauthorized  disclosure,  alteration,  or 
destruction  of  personal  information  in 
records. 

(h)  Maintain  no  records  describing 
how  an  individual  e.xe.f-cises  his  or  her 
rights  guaranteed  by  the  First 
Amendment  (freedom  of  religion, 
political  beliefs,  speech,  and  press; 
peaceful  assemblage;  and  petition  for 
redress  of  grievances),  unless  they  are: 

(1)  Expressly  authorized  by  statute; 

(2)  Authorized  by  the  individual; 

(3)  Within  the  scope  of  an  authorized 
law  enforcement  activity;  or 

(4)  For  the  maintenance  of  certain 
items  of  information  relating  to  religious 
fcffiliation  for  members  of  the  naval 
service  v.-ho  are  chaplains.  This  should 
not  be  construed,  however,  as  restricting 
or  excluding  solicitation  of  information 
which  the  individual  is  willing  to  have 
in  his  or  her  record  concerning  religious 
preference,  particularly  that  required  in 
emergency  situations. 

(j)  Maintain  only  systems  Of  records 
which  have  been  published  in  the 
Federal  Register,  in  accoi dance  with 
periodir  (  .'•iff  of  Naval  Operations 
Notes  (O.KvAVNOTEs)  5211  and 
§701.105.  These  OPNAVNOTEs  5211 
provide  a  listi.ng  of  all  Department  of  the 
Navy  Privacy  Act  systems  of  records 
and  identify  the  Office  of  Personnel 
Management  (OPM)  government-wide 
systems  containing  information  on 
Department  of  the  Navy  civilian 
employees,  even  though  technically. 
Department  of  the  Navy  does  not  have 
cognizance  over  them.  A  Privacy  Act 
systems  notice  outlines  what  kinds  of 
information  may  be  collected  and 
maintained  by  naval  activities.  When 
collecting/maintaining  information  in  a 
Privacy  Act  system  of  records,  review 


the  systems  notice  to  unsure  atrivily 
compliance  is  within  the  scope  of  the 
.system;  If  you  determine  the  svsti  ms 
notice  does  not  meet  your  needs, 
contact  the  systems  manager  or  Chief  ol 
Naval  Operations  (N09B36)  with  your 
concerns  .so  that  amendment  of  the 
system  may  be  considered. 

§  701.104    Responsibility  ancJ  authority. 

(a)  Ckwfoj  \'Gval  Operations  tCXOI. 
CNO  is  designated  as  the  official 
responsible  for  administering  and 
sup(jrvising  fhe  execution  of  .S  U.S.C. 
552a.  DoD  Directive  5400.11,  and  DcjD 
5400.1 1-R.  CNO  has  designated  the 
Assistant  Vice  Chief  of  Naval 
Operations  (N09B30)  as  principal 
Privacy  Act  Coordinaior  for  the 
Department  of  the  Navy  to: 

(1)  ,Sel  Department  of  the  Navy  policy 
on  the  provisions  of  the  Privacy  Act. 

(2)  Serve  as  principal  advisor  on  all 
•    Privac  y  .\a  matters. 

(3)  Oversee  the  administration  of  the 
Privacy  Act  program,  which  includes 
preparing  the  Department  of  the  Navy 
Privacy  Act  report  for  submission  to 
Congress. 

(4)  Develop  Navy-wide  Privacy  Act 
training  program  and  serve  as  training- 
oversight  manager. 

(5)  Conduct  staff  assistance  visits 
within  Department  of  the  Navy  to 
review  compliance  with  5  U..s'.C.  552a 
and  this  subpart  and  subpart  C  of  this 
part. 

(6)  Coordinate  and  prepare  responses 
for  Privacy  Act  requests  received  for 
Office  of  the  Secretary  of  the  Navy 
records. 

(b)  Commandant  of  the  Marine  Corps 
(CMC).  CMC  is  responsible  for 
administering  and  supervising  the 
execution  of  this  subpart  and  subpart  C, 
of  this  part  within  the  Marine  Corps. 
The  Commandant  has  designated  the 
Director,  Manpower  Management 
Information  Systems  Division  (HQMC 
(Code  MI))  as  the  Privacy  Act 
coordinator  for  Headquarters.  U.S. 
Marine  Corps. 

(c)  Privacy  Act  Coordinator.  Each 
addressee  is  responsible  ior 
implementing  and  administering  a 
Privacy  Act  program  under  this  subpart 
and  subpart  G  of  this  part.  Each 
addressee  shall  designate  a  Privacy  Act 
Coordinator  to: 

(1)  Serve  as  principal  point  of  crontacl 
on  Privacy  Act  matters. 

(2)  Provide  training  for  activity/ 
command  personnel  on  the  provisigns 
of  5  use.  552a  and  this  subpart  and 
subpart  G  of  this  part. 

(3)  Issue  implementing  instnii  turn 
which  designates  the  activity's  Privacy 
Act  Coordinator,  Privacy  Act  re<;ords 
disposition,  Privacy  Act  processing 


) 


procedures,  identificblion  oJ  Prsvai  y  Act 
systems  of  records  undc"j  ihf  ij 
cognizance,  and  training  ajds  for  ihose 
personnel  involved  with  s%,s1t-ms  of 
records. 

(4)  Review  internal  dirpc:iv*s. 
practices,  and  procediiie*.  ?rjt)uding 
those  having  Privacy  Ad  jjyjphcalions 
and  where  Privacy  Act  Sri:*-jy,en1s 
(PASs)  are  needed. 

(5)  Compile  input  and  si;t>mjl 
ccmsolidated  Privacy  Act  rrport  Jo 
Echelon  2  Privac  y  Acj  Cociij#na!or. 
who.  in  turn,  will  provide  coj>so;ida!ei{ 
report  to  CNO  (N09B30) 

(6)  Maintain  liaison  wjih  rf  cords 
management  officials  (i  e  ,  mointcnam  e 
and  disposal  procedures  br,d  stfj.^dards. 
forms,  and  reports),  as  appropriate 

(7)  Provide  guidaiice  on  h.a.^di-.ng 
Privacy  Act  requests  and  sr opr  ol 
Privacy  Act  exemptions. 

(8)  Conduct  staff  as«.is:cr;Cf  vi<^»ts     . 
within  command  and  lowej  echelon 
commands  to  ensure  compJjorjce  with 
the  Privacy  Act. 

(9)  Echelon  2  Privacy  Ad 
Coordinators  shall  provide  CKO 
(N09B30)  with  a  complete  J>sting  of  all 
Privacy  Act  Ccjordinators  under  their 
jurisdiction.  Such  informaTicry  should 
include  activity  name  and  address, 
office  code,  name  of  Privacy  Act 
Coordinator,  co.mmercial  and  DSN 
telephone  number,  and  FAX  number,  if 
apulicabie. 

(d)  Release  authority  Officials  having 
cognizance  over  the  requested  subject 
matter  are  authorized  to  respond  to 
requests  fur  notification,  access,  and/or 
amendment  of  records.  These  officials 
f:ould  also  be  systems  mr.napers  (see 
S  701.104(g)). 

(c)  Denial  authority.  Within  Ihe 
Department  of  the  Navy,  the  following 
chief  offi(.ials,  their  respective  vice 
commanders,  deputies,  p.nncipa) 
assistants,  and  those  officials 
specifically  designated  by  the  chief 
official  are  authorized  to  deny  r»Kjuesls. 
either  in  whole  or  in  part,  fo; 
notification,  access  and  amendment, 
made  under  this  subpart  and  subpart  (, 
of  this  part,  when  the  records  rtJofe  to 
matters  within  their  respective  areas  of 
responsibility  or  chain  of  commanji; 

(1)  Department  of  the  Vo\t  Civilian 
Executive  Assistants;  CNO.  CMC;  Chief 
of  Naval  Personnel;  CommantJers  of  the 
Naval  Systems  Commands.  Office  of 
Naval  Intelligence.  Nava)  .Security 
Group  Command.  Naval  Imaging 
Command,  and  Naval  Compi:ter  and 
Telecommunications  Com.T,and;  Chief. 
Bureau  of  Medicine  and  Surgery; 
-Auditor  Cn^nerai  of  the  Navy  Naval 
Inspector  General;  Director.  Office  of 
Civilian  Personnel  Ma.nagement;  Chief 
of  Naval  Education  and  Training; 
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Cofamander,  Naval 
cf  Naval  Research; 
Oceanography  Command 
[Jt;parjuent  of  the  Navy  5 
Boards,  and  Councils;  VI 
Cer.erai  Officers.  NJAC 
i;;d  OGG  and  his  Oeputi 
fVom  this  grant  of  authori^t 
NJ.'\G  axid  OGC  are  not 
suthorities.  ihey  are  audi 
further  delegate  the  auth 
h^r"  to  other  senior  offi 
Within  N/AG  and  OCC. 

(^5  For  the  shore  estahi 

(i)  All  officers  audioriz^d 
Article  22,  Uniform  Code 
)u:>;ice  (UCMn  or  design; 
OIZG.  Manual  of  the  Judg< 
C^neral  (JAGINST  5800.7 
convene  general  courts 

(iit  Commander,  Na.al 
Service  Commaad 

(titj  Deputy  Commani 
Service  Command 

(JJ  In  the  Operating 
ofHoers  authorized  by 
Uniform  Code  cf  Mihtary  J 
(UCMf ),  or  designated  in 
Manual  of  the  Judge  Adv 
(JAGINST  5800.7CJ,  to  co  i 
courts-martial. 

(f)  Review  authority  (I) 
Secretar}'  of  the  Navy  (M 
Reserve  Affairs),  is  the 
designee,  and  shall  act  u 
administrative  reviev/  of 
of  requests  for  amendmen  t 
related  to  fitness  reports 
performance  evaluations 
personnel  (see  §701.111 

(2)  The  judge 
General  Counsel,  as  the 
designees,  shall  act  upon 
administrative  review  of 
of  records  for  notification 
amendment  of  records,  as 
§701  llT(c)(2)and(4V 

(3i  The  authority  of  the 
the  Navy  (SECNAV),  as 
agency,  to  request 
Pri^'acy  Act  from  an  agenc}y 
the  Department  of  Defend 
criminal  law  enforcement 
undor  subsection  (b)(7) 
IS  delegated  to  the  Comni 
Marine  Corps,  the  Directo 
Intelligence,  the  Judge  Ad  < 
General,  and  tlie  General 

(g!  Systems  manager.  S 
.'.ianagers,  as  designated  i 
ttf  the  Navy  s  compilation 
notices  (periodic  Chief  of 
Operations  Notes  (OPNA\ 
sill",  "Current  Privacy 
shall: 
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'  <L;oo«es  available  from  the  ludj  e  .^dvof.ate 
Cef  erdl.  Navy  Department.  200  Sfovall  Street. 
Afeundna.  VA  22332-2400. 

-  V—  footnote  3  to  §701.101. 
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5211  *,  "Current  Privacy  Act  Issuances") 
shall: 

(1 1  Ensure  the  system  has  been 
published  in  the  Federal  Register  and 
that  any  additions  or  significant  changes 
are  submitted  to  CNO  (N09B30)  for 
approval  and  pablicatton.  The  systems 
of  records  should  be  maintained  in 
3ccordance  with  the  systems  notices  as 
published  in  the  periodic  Chief  of  Naval 
Operations  Notes  (OPNAVNOTEs)  5211. 
■Current  Privacy  Act  Issuances.  " 

(2)  Maintain  accountabilitv  records  of 
disclosures 

(h|  Department  of  the  Naiy 
employees  Each  employee  of  the 
Department  of  the  Navy  has  certain 
responstbihues  for  safeguarding  the 
rights  pf  others  These  include: 

(1)  Not  disclosing  any  information 
contained  in  a  system  of  records  by  any 
nu;ans  o(  communication  to  any  person 
or  agency,  except  as  authorized  by  this 
subpart  and  subpart  G  of  this  part. 

(2)  Not  maintaming  unpublished 
official  files  which  would  fall  under  the 
provisions  of  5  U.S.C.  552a. 

(3)  Safeguarding  the  privacy  of 
individuals  and  confidentiality  of 
personal  information  contained  in  a 
system  of  records, 

§  701 . 1 05    Systems  oi  records. 

To  be  subject  to  this  subpart  and 
subpart  C  of  this  part,  a  "system  of 
records"'  must  consist  of  "records  "  thai 
are  retrieved  by  the  name,  or  some  other 
personal  identifier,  of  an  individual  and 
be  under  the  control  of  Department  of 
the  Navy. 

(a)  Retrieval  practices.  (1)  Records  in 
a  group  of  records  that  are  not  retrieved 
by  personal  identifiers  are  not  covered 
by  this  subpart  and  subpart  G  of  this 
part,  even  if  the  records  contain 
information  about  individuals  and  are 
under  the  control  of  Department  of  the 
Navy.  The  records  must  be  retrieved  by 
personal  identifiers  to  become  a  system 
of  records. 

(2)  If  records  previously  not  retrieved 
by  personal  identifiers  are  rearranged  so 
they  are  r-trieved  by  personal 
identifiers,  '  new  system  notice  must  be 
submitted  in  accordance  with  §  701.107. 

(3)  if  records  in  a  system  of  records 
are  rearranged  so  retrieval  is  no  longer 
by  personal  identifiers,  the  records  are 
no  longer  subject  to  this  subpart  and 
subpart  G  of  this  part  and  the  records 
system  notice  should  be  deleted  in 
accordance  with  §  701.107. 

(bj  Recordkeeping  standards.  A 
record  maintained  in  a  system  of 
records  subject  to  this  subpart  and 
subpart  G  of  this  part  must  meet  the 
following  criteria: 


'•  See  footnote  J  to  §  701.101. 


(1)  Be  accurate.  AH  information  in  the 
record  must  \te  factually  correct. 

(2)  Be  relevant.  All  information 
contamed  in  tht;  record  mu.st  be  reUited 
to  the  individual  who  is  the  rec;ord 
subject  and  also  must  be  related  to  a 
lawful  purpose  or  mission  of  the 
Department  of  the  Navy  activity 
maitUaming  the  record. 

(3)  Be  timely  Al!  infonnation  in  the 
record  must  be  reviewed  periodically  to 
ensure  that  it  has  not  changed  due  to 
time  or  later  evetsts. 

(4)  Be  complete  It  must  be  able  to 
stand  alone  in  accr^mplishing  tlie 
purpose  for  which  it  is  maintained. 

(5)  Be  necessary  .Ml  information  in 
the  record  must  be  needed  to 
accomplish  a  Department  of  tht;  Navy 
mission  or  puqiose  established  by 
Federal  Law  or  E.O.  of  the  President. 

(c)  Authonty  to  establish  sysfems  of 
records  Identify  the  specific  Federal 
statute  or  E.O.  of  the  President  that 
autho.-izes  mamtamingeadi  system  of 
records.  When  a  naval  activity  uses  its 
"interna!  housekeeping"  statute,  i.e..  5 
U.S.C.  301.  De^rtmental  Regulations, 
the  naval  instruction  that  implements 
the  statute  should  also  be  identified.  A 
siatute  or  E.O.  authorizing  a  system  of 
records  does  not  negate  the 
responsibility  to  ensure  the  information 
in  the  system  of  records  is  relevarst  and* 
necessary 

(d)  E.Kercise  of  First  Amendment 
rights.  (1)  Do  not  maintain  any  records 
describing  how  an  individual  exercises 
rights  guaranteed  by  the  First 
Amendment  of  the  U.S.  Constiiution 
unless  expressly  authorized  by  Federal 
law;  the  individual;  or  pertinent  to  and 
within  the  scope  of  an  authorized  law 
enforcement  activity. 

(2)  First  amendment  rights  include, 
but  are  not  limited  to,  freedom  of 
religion,  freedom  of  political  beliefs, 
freedom  of  speech,  freedom  of  the  press, 
the  right  to  assemble,  and  the  right  to 
petition. 

(e|  Systefn  manager's  evaluations  and 
reviews.  (I)  Evaluate  each  new  system  of 
records.  Before  establishing  a  sy;i'!^ra  of 
records,  evaluate  the  information  tc  be 
included  and  consider  the  following: 

(i)  The  relationship  of  each  item  of 
information  to  be  collected  and  retained 
to  the  purpose  for  which  the  system  is 
maintained  (ail  information  must  be 
relevant  to  the  purpose); 

(li)  The  specific  impact  on  the 
purpose  or  mission  if  each  category  of 
information  is  not  collected  (all 
information  must  be  necessary  to 
accomplish  a  lawful  purpose  or 
mission.); 

(iii)  The  ability  to  meet  the 
informational  needs  without  using 
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personal  identifiers  (will  anonymous 
statistical  records  meet  the  needs?); 

(iv)  The  length  of  time  each  item  of 
information  must  be  kept; 

(v)  The  methods  of  disposal; 

(vi)  The  cost  of  maintaining  the 
information;  and 

(vii)  Whether  a  system  already  exists 
that  serves  the  purpose  of  the  new 
system. 

(2)  Evaluate  and  review  all  existing 
systems  of  records. 

(i)  When  an  alteration  or  amendment 
of  an  existing  s\stem  is  prepareti 
pursuant  to  §  701.107(b)  and  (c).  do  the 
evaluation  described  in  §  701.105(e). 

(ii)  Conduct  !he  following  re\iews 
annually  and  be  prepared  to  report,  in 
accordance  with  4i  701.104(c)(8).  the 
results  and  corrfctive  ar.l.ons  taken  to 
resolve  problem.^  uncovered. 

(A)  Training  practices  to  e;;sure  all 
personnel  are  famil-ar  with  the 

y  requirements  of  5  U.S.C  552a,  and  DoD 

Directive  5400.11.  "DoD  Privacy 
Program",  this  subpart  anri  subpart  G  of 
this  part,  and  any  special  neecft  their 
specific  jobs  entail. 

(B)  Recordkeeping  and  disposal 
practices  to  ensure  compliance  with  this 
subpart  and  subpart  G  of  this  part. 

(C)  Ongoing  computer  matching 
programs  in  which  records  from  the 
svstem  have  been  matched  with  non- 
DoD  records  to  ensu.fe  that  the 
roquirf  ments  (jf  §701.11 5  have  been 
met. 

(D)  Actions  of  Departmnnt  of  the  Navy 
personnel  th^it  resulted  in  (nther 
Department  of  ihe  Navy  being  found 
civilly  liable  or  a  person  being  found 
criminally  liable  under  5  l)..S.C  552a,  to 
determine  the  rvtent  of  the  problem  and 
fiiul  the  nicst  effective  way  of 
pnnentin;;  ihe  problem  from  occurring 
inthefLt'ue. 

(E)  Each  system  of  records  notice  to 
ensure  it  accurately  dose  ribes  the 
syst'Mn.  Where  major  changes  a.-'e 
needed,  alter  the  system  notice  in 
accordance  with  §701. 107(b).  If  minor 
changes  are  m^eded,  amend  the  s\  stem 
notice  pursuant  to  ti  7^01.  i  07(c). 

(iii)  Every  even-nun;bered  year. 
rt'view  a  random  sample  of  Department 
of  the  .\'avy  contracts  that  provide  for 
the  operation  of  a  system  of  records  to 
accomplish  a  Department  of  the  Navy 
function,  to  ensure  the  wi^rding  of  each 
f  ontracl  complies  with  tnt^  provisions  of 
5  U.S.C.  552a  and  §  701.105(h). 

(iv)  Every  three  years,  beginning  in 
1092.  review  the  routine  use  disclosures 
associated  with  each  .system  of  records 
to  ensure  the  recipient's  use  of  the 
records  continues  to  be  compatible  with 
the  purpose  for  which  the  information 
was  originally  collected. 


(v)  Every  three  years,  beginning  in 
1993,  review  each  system  of  records  for 
which  exemption  rules  have  been 
e.stablished  to  determine  whether  each 
exemption  is  still  needed. 

(vi)  When  directed,  send  the  reports 
through  proper  channels  to  the  CNO 
(N09B30). 

(f)  Discontinued  information 
requirements.  (1)  Injwediately  stop 
collecting  any  category  or  item  of 
information  about  individuals  that  is  no 
longer  justified,  and  when  feasible, 
remove  the  information  from  existing 
records. 

(2)  Do  not  destroy  records  t(iat  must 
be  kept  in  accordai;ce  with  retention 
and  disposal  requirements  established 
under  SECNAViNST  5212.5  ^  "Disposal 
of  Navy  and  Marine  Corps  Records." 

(g)  Review  records  before  disclosing 
outside  the  Federal  government.  Before 
disclosing  a  record  from  a  system  of 
records  to  anyone  outside  the  Federal 
government,  take  reasonable  steps  to 
ensure  the  record  which  is  being 
disclosed  is  accurate,  relevant,  timely, 
and  complete  for  the  purposes  it  is 
being  maintained. 

(h)  Federal  govf^rnment  contractors— 
HI  Applicability  to  Federal  go\. ernmer.t 
contractors— {[)  When  a  naval  activity 
contracts  for  the  operation  of  a  svstem 
of  records  to  accomplish  it.s  function, 
the  activity  must  ensure  compliance 
with  this  subpart  and  .subpart  G  uf  this 
part  and  5  U..S.C.  552a.  For  the  purposes 
of  the  criminal  penalties  described  in  5 
U.S.C.  552a.  the  contractor  and  its 
employees  shall  be  considered 
employees  of  the  agency  during  the 
performance  of  the  contract.' 

(ii)  Consistent  with  Parts  24  and  52  of 
the  Federal  Acquisition  Regulation 
(F.AR),  contract*  for  the  operation  of  a 
system  of  records  shall  identify 
specifically  the  record  s>strtn  and  the 
work  to  be  performed,  and  sh-:!l  include 
in  the  solicitations  and  resulting 
cont^.^f  t  the  terms  as  prescribed  bv  the 
FAR. 

(iii)  If  Ihe  contractor  must  use  records 
that  are  subject  to  this  subpart  and 
subpart  G  of  this  part  to  perform  nnv 
part  of  a  contract,  the  contractor 
activities  are  subject  to  this  sub().irt  and 
subpart  C,  of  this  part. 

(iv)  This  subpart  and  subpart  (;  oJ  this 
part  do  not  apply  to  records  of  a 
contractor  that  are: 

(A)  Established  and  maintaiiu'.l  solel> 
to  assist  the  c  ontractor  in  making 
internal  contractor  management 
decisions,  such  as  records  maintained 
by  th(!  contractor  for  us(!  in  managing 
the  contract: 


(B)  Maintained  as  internal  contractor 
employee  records.  e\en  when  used  in 
conjunction  with  providing  good!;  or 
services  to  the  naval  activity: 

(C)  Maintained  as  training  records  bv 
an  educational  organization  contracted 
by  a  naval  activity  to  provide  training 
when  the  records  of  the  contract 
.students  are  similar  to  and  commingled 
with  training  records  of  ether  students, 
such  as  admission  forms.  Irf.r.?cripts. 
and  academic  counseling  and  si.milar 
records;  or 

(D)  Maintained  by  a  consumer 
reporting  agency  to'which  n^cords  hi.\e 
been  disclosed  under  contract  in 
accordance  with  31  U.S.C.  052d. 

(v)  For  contracting  that  is  subject  to 
-;his  subpart  and  subpart  G  of  thj<-  prirl. 
nVal  ac  tivities  shall  publish 
instructions  that: 

(A)  Furnish  Privacy  Act  guidance  to 
personnel  who  solicit,  award,  or 
administer  Government  contracts; 

(B)  Infoiin  prospective  contractors  of 
their  responsibilities  under  this  subpj-.rt 
and  subpart  G  of  this  pan  and  the 
Department  of  the  Navy  Priv.H-, 
Program; 

(C)  Establish  an  interna!  svstem  for 
reviewing  contractors  peifprmance  f.c 
compliance  with  the  Privacy  Af  t:  and 

(D)  Provide  for  the  bienn^^)  review  nf 
a  random  sample  of  contrae is  that  a.-o 
subject  to  this  subpart  and  suPi.rrt  G  of 
this  part. 

(2)  Contracting  proLvdurrs  The 
Defense  Acquisition  Rcgul.itf.ry  (DAK) 
Council,  which  oversees  Jhf- 
implementation  of  the  FAR  Withm  the 
Department  ol  Defense,  is  ;e<pon>ib!e 
for  developing  the  specif:!  jiclities  and 
procedures  for  soliciting,  awarding.  i.r.d 
administering  contracts  that  a:e  suhjei  I- 
to  this  subpart  and  subpa.'t  G  r,{  ihi«.  p.i.1 
and  5  I'.S.C.  552d. 

(3)  Contractor  (ompliani:^  No\,--.l 
activities  shall  tistablish  cor.l.-sr; 
surveillance  programs  to  er;<!);rr 
contractors  compN-  with  the  pro*  .-dan^ 
established  by  the  DAR  Cf:.;.r  J  urwier 
the  preceding  subparagraph. 

(4)  Disrlosini;  records  to  ci  r.troctors. 
Disclosing  records  to  a  chr.rri.tU::  for 
use  in  performing  a  contract  W\  h\  a 
naval  at.livity  is  consitje-n'd  c  t?;S(  lisure 
within  D(!partment  of  the  Ncvv.  The 
contractor  is  considered  the  .■.•^>nt  ofO 
Department  of  Ihe  Navy  wh»  n  r^ t  i-iving 
and  maintaining  the  rrcnrns  f^-r  ih^it 
aclivitv. 


(:i)l);i"C\Hi:rtbi('  irorii  OP\.\V/Sl  C\.\V 
Oi'Ttives  Conlrol  Olfh  p.  \V,-.ihi.ni;li);i  N'.,vv  \. .:,'.. 
Hiuliiiii)-  L'fu).  w„..|;:.-,i,!on.  lm:  2ni'->()-:'ii(.:i 


§701.106    Safeguarding  records  in 
systems  of  records. 

Establish  appropriate  adm)r.i'.t.r,.ri\ c. 
technical,  and  physical  saff  j;;ia:ds  to 
ensure  the  recortis  in  everv  svsSria  nf 
records  are  protected  from  i.noi.thuriyed 
alteration,  destruction,  or  cjist^.f/si.re. 
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Project  the  records  from,  n 
anticipated  threats  or  haz. 
rosuit  in  substantial  harm 
embarrassment,  inconv 
unfairness  to  any  individi 
information  is  maintained 

(d)  Minimum  standards 
risk  analysis  and  manager 
tor  each  system  of  records 
sensitivity  and  use  of  the 
present  and  projected  thr 
v^ji.nerabihtits,  and  preS'S: 
projected  cost-cffectiven\i: 
safeguards.  The  risk  analy 
fro.ni  an  informal  review  o 
relatively  insensitive  sy 
fully  quaatifi'-Kl  risk  aaaly 
complex,  and  highly  sensi 

(2i  Train  all  personnel  ( 
system  of  records  or  using 
a  system  of  records  in  pro 
security  procedures. 

(3)  Label  information  e.x 
disclosure  under  this  sub 
subpart  C  of  this  part  to  re 
sensitivity,  such  as  "FOP. 
USE  ONLY,"  -PRIVACY 
SENSITIVE:  DISCLOSE  O 
TO  KNOW  BASIS  ONLY.' 
other  statement  that  alerts 
the  sensitivity  to  the  reco 

(4)  Administer  special  a 
physical,  and  technical  si 
protect  records  processed 
automated  data  processing 
processing  system  to  prote 
threats  unique  to  those  en 

foj  Records  disposal.  (1] 
records  from  systems  of 
prevent  inadver»e.it  disc 
method.-;  are  considered 
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beyond  reconstruction  (i.e 
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ir.fof-'tiali.on.  nr  soa^e  othei 
il  in; possible  to  recognize 
ir.foriniUon  a^'out  a  specif 

[s)  When  disposing  or  d 
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-  t'rhT  >ris.  care  mu.=t  b**  ta' 
L.A  the  bulk  of  the  record 
-v  'inlair.ed  to  prevent  easj 
i  i.-\'i?it4cariun  of  specific 
bukk  is  majniaiaed,  no  :>pf 
prccedures  are  required  11 
iiiaintamed,  or  if  the  form 
niikes  individually  identi 
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ascnably  information  easily  discemable,  dispost? 

ds  ihat  could     of  the  records  in  accordance  with 
§7C1.106(bKl). 

§  701.107    Critaria  for  creating,  a'tering, 
amending  and  d'^ieliog  Privacy  Act  systems 
of  records. 

(a)  Criteria  for  a  new  system  of 
records.  A  new  system  of  records  is  one 
for  which  no  existing  system  notice  has 
been  publi.shed  in  the  Federal  Register. 
If  a  notice  for  a  system  of  records  has 
b^en  cancele-J  or  deleted,  and  it  is 
determined  that  it  should  be  reinstated 
or  reused,  a  new  system  notice  must  be 
published  in  the  Federal  Register. 
Advance  public  notice  must  be  given 
before  a  naval  activity  may  begin  to 
collect  information  for  or  use  a  new 
system  of  records.  The  following 
procedures  apply: 

(1)  Describe  in  the  record  system 
notice  the  contents  of  the  record  system 
and  the  purposes  and  routine  uses  for 
which  the  information  will  be  used  and 
disclosed. 

(2)  The  public  shall  be  given  30  days 
to  comment  on  any  proposed  routine 
uses  before  the  routine  uses  are 
implemented. 

(3)  The  notice  shall  contain  the  date 
-  the  system  of  records  v\'iil  beco.me 

effective. 

(b)  Criteria  for  an  altaratlon  fo  a 
system  of  records  nof/Ci?.  A  system  :'s 
considered  altered  when  any  cne  of  the 
following  actions  occur  or  is  proposed; 

(1)  A  significant  increase  or  change  in 
the  number  or  types  of  individuals 
cibout  whom  records  are  maintained.  For 
example,  a  decisicn  to  expand  a  syste.Ti 
of  records  thai  originally  covered 
personnel  assigned  to  only  one  naval 
activity  lu  cover  personnel  at  several 
instaUatiorii  i.  ou'd  cmstituta  an  altered 
system.  A^  increase  or  decrease  in  the 
number  of '-•di viduals  covered  due  to 
normal  g;-.'A.h  or  decrease  is  not  sn 
olumes  of  alteration. 

computer  (2)  A  change  th.3t  f  .\pands  the  types 

activity  such     ^^  categories  of  infoar.ation  u-^intained. 
Lnd  ^o.-  e.xamplp.  ?  persoi.r.ei  file  that  has 

ized  disposal     '••■en  exp.ir^dpd  to  include  n—dicai 
Is.  if  the  r 'Cords  wji<l:i  be  a^i  .Tt;:;fat:ou. 

jf  the  n)  A  change  that  alters  the  purpose 

factor  r'jnder     f'>r  '-vhirh  ih*;  '.:if  jrir.i'ion  is  us^.d.  in 
j;y  persoHdl       crd^-r  to  \te  m  3}!s^.-tU>in.  the  char.'^t' 
:  individual,      mast  be  oo-^  thit  is  not  rearc-.r.ably 
inferrfd  JiW'i  ."ay  oi ^hs  ex>s(ir.^ 
purposes. 

(4)  A  t*'. if«.?'=>  K.I  '?o,u;pm=':.v 
ronagii.-atsnu  (^I'.h':  hariw.Tr;  .r 
iofiware)  ihaS  creates  subsltintijlly 

crds.  If  such  greater  u>e  of  rerords  in  thrr  vysiem.  Fcr 

ial  e.Xuinple,  jr.ljcif.j  jr..  jr^tctive  coiT.puter 

bulk  is  not  terminal;  at,  ^p^4•anl;  otiices  '..MK^n  (he 

f  the  records  system  wa<  fom^erly  used  only  at  ihe 

able  ht:.idq'iar?er*  w.-»':i.i;,«>  .'inalteiaiitsn. 
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(5)  A  change  in  the  manner  in  which 
records  are  organized  or  in  the  method 
by  which  records  are  retrieved. 

(6)  Combining  record  systems  due  to 
a  reorganization  within  Department  of 
the  Navy. 

(7)  Retrieving  by  Social  Security 
Numbers  (SSNs).  records  that 
previously  were  retrieved  only  by 
names  would  be  an  altc-ation  if  the 
present  notice  foiled  to  indicate  retrieval 
by  SSNs.  An  altered  sysieni  of  records 
must  ba  pubiished  in  the  Federal 
Register.  Submission  for  an  alteration 
must  contain  a  narrative  statement,  thf 
specific  changes  altering  the  system, 
and  the  system  of  records  notice. 

(c)  Criteria  for  aiuending  c  systems  of 
records  notice.  Minor  changes  to 
published  system  of  records  notices  an; 
considered  amendments.  All 
amendments  should  be  forwarded  to 
CNO  {N0V;B30J  for  publieatiun  in  the 
Federal  Register.  When  submitting  an 
amendi^ient  to  a  s)  stein  of  records 
notice,  the  naval  activity  rnusi  include 

a  descriplion  cf  the  speci.Hc  changes 
proposed  and  the  s>stf  m  of  records  • 
notice. 

(d)  Criteria  for  deleting  a  system  of 
records  notice.  When  a  system  cf 
records  is  discontinued,  iricorporatrid 
into  another  system,  or  determired  to  b»' 
no  longer  subject  to  this  subpart  and 
subpait  G  of  this  ptirt,  a  deletion  notice 
must  be  published  in  the  Federal 
Register.  The  deletion  notice  shall 
include  the  syslem  identi tication 
number,  system  nari«e.  and  the  re-son 
for  deleting  it.  If  a  system  is  deleted 
through  ir.corporatiOi^.  into  or  mc.-ger 
with  another  system,  identify  the 
Sucre  ,sor  syste.T.  in  the  deletion  noace 

§  701.103    Coi'sclJng  infoonation  2tH»iJJ 
indiyidiiats. 

(a)  Gi/;e-r?/i-;t;  directL' from  tt^r 
individual.  To  the  qreaff^st  e.xt-  ■; 
practicable,  ccHe'^t  irfomiatio    i.,v 
systems  of  reco.-ds  direcsly  fro.r^  the 
individui:'  to  whom  the  rucord  pertains 
if  the  record  m^v  l/e  used  to  mske  an 
adverse  deterrnin^ttor.  al.^oi;'  the 
individual's  r.g^*:;.  Iseneii-s,  or 
privileges  under  t'.f:  f.s.if  rai  prcgr^i-a-. 

(b)  Co!i-ct(~^g  sr.fcrrtaf!<yn  alv:iit 
individuals  frcr.-  third p^rzcn'  l>  i;;:t''iT 
not  ahvays h-  prac^irai  !•> coMect  ^!l 
information  a'.'uut  iu  individual  diiectiy 
from,  thrit  p«iri.on.  -.uch  .ii  ver'itving 
infoin.ati  j'.i  thn-i  g^.  oih-^jr  snutr;.^-!  fo: 
security  ot  empiu'  »0Hii!  s  litMiiL'y 
deterniinatior;^;  seefct«i;4  oiL^r  opiruGr-. 
such  a,'?  a  supe".  isor's  crinMv.en's  Ci  p.i-* 
pf*r for- ivi lice  or  other  e.^-'tation.s, 
obtaining  the  .•nii^s.sPry  information 
directly  from  the  uid'vifiini  ivo'tld  b" 
exceptionally  nuficui^  or  would  rtrsu-' 
in  unreasonable  cosfs  ur  d"i.;'ys;  or,  tiie 


Federal  Register  /  Vol  59.  No.  104  /  Wednesday.  June  1.  19^4  /  Proposed  Rules  28311 


individual  requests  or  consents  to 
contacting  another  person  to  obtain  the 
information. 

(c)  Soliciting  the  social  security 
number  (SSNf  (1)  It  is  unlawful  for  any 
Foderal.  State,  or  local  government 
agency  to  deny  an  individual  a  right, 
benefit,  or  privilege  provided  by  law 
because  the  individual  refuses  to 
provide  his  or  her  SSN.  However,  this 
prohibition  does  not  apply  if  a  Federal 
law  requires  that  the  SSN  be  provided, 
or  tlie  SSN  is  required  by  a  law  or 
regulation  adopted  before  January  1, 
1975,  to  verify  the  individual's  identity 
fora  sy,stem  cf  records  established  and 
in  use  before  that  date. 

(2)  Before  requesting  an  individual  to 
provide  the  SSN.  tlie  individual  must  be 
advised  whether  providing  the  SSN  is 
mandatory  or  voluntary;  by  what  law  or 
other  authority  the  SSN  is  solicited;  and 
what  uses  will  be  made  of  the  SSN. 

(3)  The  preceding  advice  relates  only 
to  the  SSN.  If  other  information  about 
the  individual  is  solicited  for  a  system 
of  records,  a  Privacy  Act  statement 
(PAS)  also  must  be  provided  to  him/her. 

[4]  The  notice  puolished  in  the 
Federal  Register  for  each  system  of 
records  containing  SSNs  solicited  from 
Individuals  must  indicate  the  authority 
for  soliciting  the  SSNs  and  whether  it  is 
mandatory  for  the  individuals  to 
provide  their  SSNs.  E.O.  9397  requires 
federal  agencies  to  use  SSNs  as 
numerical  identifiers  for  individuals  in 
most  federal  records  systems,  however, 
it  does  not  make  it  mandatory  for 
individuals  to  provide  their  SSNs. 

(5)  When  entering  military  sen,  ice  or 
civilian  employment  with  the 
Department  of  the  Navy,  individuals 
must  provide  their  SSNs.  This  is  then 
the  individual's  numerical  identifier 
and  is  used  to  establish  personnel, 
financial,  medical,  and  other  official 
records  las  authorized  by  E.O.  9397). 
The  individuals  must  be  given  the 
notification  described  above.  Once  the 
individual  has  provided  his  or  her  SSN 
to  establish  the  records,  a  notification  is 
not  required  when  the  SSN  is  requested 
only  for  identification  or  to  locale  the 
records. 

(6)  The  Federal  Personnel  Manual  *» 
must  be  consulted  when  soHciting  SSNs 
for  use  in  systems  of  records  maintained 
by  the  Office  of  Personnel  Management. 

(7)  A  Department  of  the  Navy  activity 
may  request  an  individual's  SSN  even 
though  it  is  not  required  by  Federal 
statute,  or  is  not  for  a  system  of  records 
in  existence  and  operating  prior  fo 
January  1.  1975.  However,  the  separate 
Privacy  Act  Statement  for  the  SSN. 


"Copies  avHilabV  from  the  Offit.e  nf  I'RrsoniicI 
ManagRmftitt,  190C  £  Stmel.  VVaBhinnton.  DC  20415. 


alone,  or  a  merged  Privacy  Act 
Statement  covering  both  the  SSN  and 
other  items  of  personal  information, 
must  make  clear  that  disclosure  of  the 
number  is  voluntary.  If  the  individual 
refuses  to  disclose  his  or  her  SSN,  the 
activity  must  be  prepared  to  identify  the 
individual  by  alternate  means. 

(d)  Contents  of  Privacy  Act  Statement. 
(1)  When  an  individual  is  requested  to 
furnish  information  about  himself/ 
herself  for  a  system  of  records,  a  Privacy 
Act  Statement  must  be  provided  fo  the 
individual,  regardless  of  the  method 
used  to  collect  the  infonnation  (i.e., 
forms,  personal  or  telephonic  interview, 
etc).  If  the  information  requested  will 
not  be  included  in  a  sysffem  of  records, 
a  Privacy  Act  Statement  is  not  required. 

(2)  The  Privacy  Act  Statement  shall 
include  the  following: 

(i)  The  Federal  law  or  E.O,  that 
authorizes  collecting  the  information 
(i.e.,  E.O.  9397  authorizes  collection  of 
SSNs); 

(ii)  Whether  or  not  it  is  mandatory  for 
the  individual  to  provide  the  requested 
information  (It  is  only  mandatory  when 
a  Federal  law  or  E.O.  of  the  President 
specifically  imposes  a  requirement  to 
furnish  the  infonnation  and  provides  a 
penalty  for  failure  to  do  so.  If  furnishing 
information  is  a  condition  for  granting 
a  benefit  or  privilege  voluntarily  sought 
by  the  individual,  it  is  voluntary  for  the 
individual  to  give  the  information.); 

(iii)  The  principle  purposes  for 
i:ollecting  the  information; 

(iv)  The  routine  uses  that  will  be 
made  of  the  information  (i.e.,  to  whom 
and  why  it  will  be  disclosed  outside  the 
Department  of  Defense):  and 

(v)  The  possible  effects  on  the 
individual  if  the  requested  infonnation 
is  not  provided. 

(3)  The  Privacy  Act  Statement  must 
appear  on  the  form  used  to  collect  the 
information  or  on  a  separate  form  that 
ruin  be  retained  by  the  individual 
collecting  the  information.  If  the 
information  is  collected  by  means  odior 
than  a  form  completed  by  the 
individual,  i.e.,  solicited  over  the 
telephone,  the  Privacy  Act  Statement 
should  be  read  to  the  individual  and  if 
requested  by  the  individual,  a  copy  sent 
to  him/her.  There  is  no  requirement  that 
the  individual  sign  the  Privacy  Act 
Statement. 

(e)  Format  for  Privacy  Act  Statement. 
When  forms  are  used  to  collect 
information  about  individuals  for  a 
system  of  records,  the  Privacy  Act 
Statement  shall  appear  as  follows  (listed 
in  the  order  of  preference): 

(1)  Immediately  below  the  title  of  the 
form. 


(2)  Elsewhere  on  the  front  page  of  the 
form  (clearly  indicating  it  is  the  Privacy 
Act  Statement), 

(3)  On  the  back  of  the  form  with  a 
notation  of  its  location  below  the  title  of 
the  form,  or 

(4)  On  a  separate  form  which  the 
individual  may  keep. 


§701.109    Access  to  records. 

(a)  Individual  access  to  records—^  1) 
HiglU  of  access.  Only  individuals  who 
are  subjects  of  records  maintained  in 
systems  of  records  and  by  whose 
personal  identifiers  the  records  are 
retrieved  have  the  right  of  individual     ' 
across  under  this  subpart  and  subpart  G 
of  this  part,  unless  they  provide  written 
authorization  for  their  representative  to 
act  on  their  behalf  Legal  guardians  or 
pj.'ents  acting  on  behalf  of  a  minor  child 
also  have  the  right  of  individual  access 
under  tjjis  subpart  and  subpart  G  of  this 
part. 

(2)  Notification  of  record's  existence. 
Each  naval  activity  shall  establish 
procedures  for  notifying  an  individual, 
in  response  to  his  or  her  request,  if  a 
.system  of  records  identified  by  him/her 
contains  a  record  pertaining  to  the 
individual. 

(3)  Individual  request  for  access. 
Individuals  shall  address  requests  for 
access  to  records  in  systems  of  records 
to  the  system  manager  or  the  office 
designated  in  the  Department  of  the 
Navy  compilation  of  system  notices 
(periodic  Chief  of  Naval  Operations 
Notes  (OPNAVNOTEs)  5211,  -Current 
Privacy  Act  Issuances"). 

(4)  Verifying  identity,  (i)  An 
individual  shall  provide  reasonable 
verification  of  identity  before  obtaining 
access  to  records. 

(ii)  When  requesting  records  in 
writing,  naval  activities  may  not  in.sist 
that  a  requester  submit  a  notarized 
signature.  The  courts  have  ruled  that  an 
alternative  method  of  verifying  identity 
must  be  established  for  individuals  who 
do  not  have  access  to  notary  services. 
This  alternative  permits  requesters  to 
provide  an  unsworn  declaration  that 
states  "I  declare  under  perjury  or 
penalty  under  the  laws  of  the  United 
States  of  American  that  the  foregoing  is 
tnie  and  correct." 

(iii)  When  an  individual  seeks  access 
in  person,  identification  can  be  verified 
by  documents  normally  carried  by  the 
individual  (i.e.,  identification  card, 
driver's  license,  or  other  license,  permit 
or  pass  normally  used  for  identification 
purposes). 

(iv)  When  access  is  requested  other 
than  in  writing,  identity  may  be  verified 
by  the  individual's  providing  minimum 
identifying  data  such  as  full  name,  date 
and  place  of  birth,  or  other  infomififirm 
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necessary  to  locate  the  rec  srd  sought.  If 
the  information  sought  is  i  ensitive, 
additional  identif\'ing  dat;  may  be 
required.  Telephonic  requ  ;sts  should 
not  be  honored. 

(v)  Allow  an  individual  o  be 
accompanied  by  a  person  i  (f  his  or  her 
choice  when  viewing  the  i  scord; 
however,  require  the  indiv  idual  to 
provide  written  authorizat  on  to  have 
the  record  discussed  in  frc  at  of  the 
other  person. 

(vi)  Do  not  deny  access  t  a  an 
individual  who  is  the  subj  set  of  the 
record  solely  for  refusing  t )  divulge  his 
or  her  SSN,  unless  it  is  the  only  moans 
of  retrieving  the  record  or  '  'erifying 
idcfntity. 

(vii)  Do  not  require  the  ii  idividual  to 
explain  why  he  or  she  is  s(  eking  access 
to  a  record  under  this  subp  art  and 
subpart  G  of  this  part. 

(viii)  Only  a  designated  denial 
authority  may  deny  access  The  denial 
must  be  in  writing  and  cor  tain  the 
information  required  by  §;  01.109(d). 

(5)  Blanket  requests  not ,  lonored.  Do 
not  honor  requests  from  in  iividuals  for 
notification  and/or  access  (  onceming  all 
Department  of  the  Navy  sy  items  of 
records.  In  these  instances,  notify  the 
iadividual  that  r^uests  foi  notification 
and-'or  access  must  be  dire(  :ted  to  the 
appropriate  system  manage  r  for  the 
particular  record  system^  ing 
requested,  as  indicated  in  ttie  periodic 
Chief  of  Naval  Operations 
(OPNAVNOTEs)  5211, 
Act  Issuances";  and  the  rec 
either  designate  the  partici 
records  to  be  searched,  or  drovtde 
sufficient  information  for  tl  le  system.  . 
manager  to  identify  the  ap(  ropriate 
system.  Also,  provide  the  individual 
with  any  other  information  needed  for 
obtaining  consideration  of  lis  or  her 
request. 

f6}  Granting  individual  a  vcess  to 
records,  (i)  Grant  the  individual  access 
to  the  original  record  (or  ex  act  copy) 
without  any  changes  or  del  jtions,  other 
than  those  made  in  accords  nee  with 
«» 701.113. 

(ii)  Grant  the  individual''  request  for 
an  e.xact  copy  of  the  record  upon  the 
signed  authorization  of  the  individual, 
and  provide  a  copy  to  anyo  le 
designated  by  the  individui  il.  In  either 
case,  the  copying  fees  may  te  assessed 
to  the  individual  pursuant  o 
ij  701.109(b). 

(iii)  If  requested,  explain  jny  record 
or  portion  of  a  record  that  ii ;  not 
understood,  as  well  as  any  i  ;hanges  or 
deletions. 

(7)  Illegible  or  incompleti  records.  Do 
itot  deny  an  individual  acc(  ss  solely 
because  the  physical  condii  ion  or 
format  of  the  record  does  m  it  make  il 
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readily  available  (i.e..  when  the  record 
is  in  a  deteriorated  state  or  on  magnetic: 
tape).  Either  prepare  an  extract  or 
recopy  the  document  exactly  ' 

(8)  Access  by  parents  and  legal 
guardians,  (i)  The  parent  of  any  niinor, 
or  the  legal  guardian  of  any  individual 
declared  by  a  court  of  competent 
jurisdiction  to  be  incompetent  due  to 
physical  or  mental  incapacity  or  age, 
may  obtain  access  to  the  record  of  the 
minor  or  incompetent  individual  if  the 
parent  or  legal  guardian  is  acting  on 
behalf  or  for  the  benefit  of  the  minor  or 
incompetent.  However,  with  re.'^pect  to 
access  by  parents  and  legal  guardians  to 
medical  records  and  medical 
determinations  about  minors,  use  the 
following  procedures: 

(A)  In  the  United  States,  tlic  laws  of 
the  state  where  the  records  are  located 
might  afford  special  protection  to 
certain  medical  records  (i.e..  drug  and 
alcohol  abuse  treatment,  and  psychiatric 
records).  The  state  statutes  might  apply 
even  if  the  records  are  maintained  by  a 
naval  medical  facility. 

(B)  For  installations  located  outside 
the  U.S..  the  parent  or  legal  guardian  of 
a  minor  shall  be  denied  access  if  all  four 
of  the  following  conditions  are  met: 

(inhe  minor  at  the  time  of  the 
treatment  or  consultation  was  15,  16.  or 
17  years  old; 

(2)  The  treatment  or  consultation  was 
within  a  program  authorized  by  law  or 
regulation  to  provide  confidentiality  to 
the  minor; 

•  (31  The  minor  indicated  a  desire  that 
the  treatment  or  consultation  record  be 
handled  in  confidence  and  not 
disclosed  to  a  parent  or  guardian:  and 

(4)  The  parent  or  legal  guardian  does 
not  have  the  written  authorization  of  the 
minor  or  a  valid  court  order  granting 
access. 

(ii)  A  minor  or  incompetent  has  the 
same  right  of  access  as  any  other 
individual  under  this  subpart  and 
subpart  G  of  this  part.  The  right  of 
access  of  the  parent  or  legal  guardian  is 
in  addition  to  that  of  the  minor  or 
incompetent. 

(9)  Access  to  informatiorttionipiled  in 
reasonable  anticipation  of  a  civil 
proceeding,  (i)  An  individual  is  not 
entitled  under  this  subpart  and  subpart 
G  of  this  part  to  access  information 
compiled  in  reasonable  anticipation  of  a 
civil  action  or  proceeding. 

(ii)  The  term  "civil  action  or 
proceeding"  includes  quasi-judicial  and 
pre-trial  judicial  proceedings,  a.s  well  as 
fomiai  litigation. 

(iii)  §  701.109(9)(i)  and  (ii)  do  not 
prohibit  access  to  records  compiled  or 
used  for  purposes  other  than  litigation, 
nor  prohibit  access  to  systems  of  records 
sfilely  because  they  are  frequently 


subject  to  litigation.  The  information 
must  have  been  compiled  for  the 
primarv'  purpose  of  litigation. 

(10)  Personal  notes  or  records  not 
under  the  control  of  the  Department  cj 
tbv  Navy,  (i)  Certain  documents  under 
the  control  of  a  Department  of  th«?  Navy 
iimployee  and  used  to  assist  him/her  in 
performing  official  functions  are  not 
considered  Department  of  the  Navy 
records  within  the  meaning  of  this 
subpart  and  subpart  G  of  this  part. 
These  documents  are  not  systems  of 
records  that  are  subject  to  this  subpart 
ar.d  subpart  G  of  this  part,  if  they  arc; 

(A)  Maintained  and  discarded  solely 
at  the  discretion  of  the  author; 

(B)  Created  only  for  the  author's 
personal  convenience; 

(C)  Not  the  result  of  official  direction 
or  encouragement,  whether  oral  or 
written;  and 

(D)  Not  shown  to  other  persons  for 
any  reason  or  filed  in  agency  files. 

(11)  Relationship  between  the  Privucv 
Act  and  FOIA.  In  some  instances, 
individuals  requesting  access  to  records 
pertaining  to  themselves  may  not  know 
which  Act  to  cite  as  the  appropriate 
statutory  authority.  The  following 
guidelines  are  to  ensure  that  the 
individuals  receive  the  greatest  degree 
of  access  under  both  Acts: 

(i)  Access  requests  that  specifically 
state  or  reasonably  imply  that  they  are 
made  under  5  U.S.C.  552  (1988)  as 
amended  by  the  Freedom  of  Information 
Reform  Act  of  1986,  are  processed  under 
Secretar>'  of  the  Navy  Instruction 
5720.42E,  "Department  of  the  Navy 
Freedom  of  Information  Act  Program." 

(ii)  Access  requests  that  specifically 
state  or  reasonably  imply  that  they  arc 
made  under  5  U.S.C.  552a  are  processed 
under  this  subpart  and  subpart  G  of  this 
part. 

(iii)  Access  requests  that  cite  both  .'i 
U.S.C.  552a,  as  amended  by  the 
Computer  Matching  Act  of  1988  and  r, 
U.S.C.  552  (1988)  as  amended  by  the 
Freedom  of  Information  Reform  Act  an; 
processed  under  the  Act  that  provides 
the  greater  degree  of  access.  Inform  tht; 
requester  which  instruction  was  used  in 
granting  or  denying  access. 

(ivj  Do  not  penahze  the  individual 
access  to  his  or  her  records  otherwise 
releasable  under  5  U.S.C.  552a  and 
periodic  Chief  of  Naval  Operations 
Notes  (OPNAVNOTEs)  5211,  "Current 
Privacy  Act  Issuances",  simply  because 
he  or  she  failed  to  cite  the  appropriate; 
statute  or  instruction. 

(12)  Time  limits.  Acknowledge 
requests  for  access  made  under  Privacy 
Act  or  this  subpart  and  subpart  G  of  this 
part  within  10  working  days  after 
receipt  and  advise  the  requester  of  your 
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decision  to  grant/deny  access  within  30 
working  days. 

fb)  Reproduction  fees.  Normally,  only 
one  copy  of  any  record  or  document 
will  be  provided.  Checks  or  money 
orders  for  fees  should  be  made  payable 
to  the  Treasurer  of  the  United  States  and 
deposited  to  the  miscellaneous  receipts 
of  the  treasury  account  maintained  at 
the  finance  office  servicing  the  activity. 

(1)  Fee  schedules  shall  include  only 
the  direct  cost  of  repro«luction  and  shall 
not  include  costs  of: 

(ij  Time  or  effort  devoted  fo  searching 
for  or  reviewing  the  record  by  naval 
personnel; 

(ii)  Fees  not  associated  with  the  actual 
cost  of  reproduction; 

(iii)  Producing  a  copy  when  it  must  be 
provided  to  the  individual  without  cost 
under  another  regulation,  directive,  or 
law; 

(iv)  Normal  postage; 

(vj  Transportation  of  records  or 
personnel;  or 

(vi)  Producing  a  copy  when  the 
individual  has  requested  only  to  review 
the  record  and  has  not  requested  a  copy 
to  keep,  and  the  only  means  of  allowing 
review  is  to  make  a  copy  (e.g.,  the 
record  is  stored  in  a  computer  and  a 
copy  must  be  printed  to  provide 
individual  access,  or  the  naval  activity 
does  not  wish  to  surrender  temporarily 
the  original  record  for  the  individual  to 
review). 

(2)  Fee  schedules. 

(i)  Office  copy  (per  page) S.10 

(ii)  Microfiche  (per  fiche) $.25 

(3)  Fee  waivers.  Waive  fees 
automatically  if  the  direct  cost  of 
reproduction  is  less  than  $15.  unless  the 
individual  is  seeking  an  obvious 
extension  or  duplication  of  a  previous 
request  for  which  he  or  she  was  granted 
a  waiver.  Decisions  lo  waive  or  reduce 
ftes  that  exceed  $13  are  made  on  a  case- 
hy-C3se  basis. 

(t)  Denying  individual  access,  (l) 
Deny  the  record  subject  access  fo 
reqi.ested  record  only  if  it  was  compiled 
in  rea.sonable  anticipation  of  a  civil 
actio.T  or  Proceeding  or  is  in  a  system  of 
records  ihat  has  b(;en  exempt  from  the 
access  provisions  of  §  701.113. 

(2)  Deny  the  individual  occe.ss  only  to 
those  portions  of  the  record  for  which 
the  denial  will  ser\e  a  legitimate 
government  purpose.  An  individual 
may  be  refused  access  for  failure  to 
comply  with  established  procedural 
requirements,  but  must  be  told  the 
specific  reason  for  the  refusal  and  the 
proper  access  procedures. 

(3)  Deny  the  individual  access  to  his 
or  her  medical  and  psychological 
records  if  it  is  determined  Uiat  access 
could  have  an  adverse  affect  on  the 
mental  or  physical  health  of  the 


individual.  This  determination  normally 
should  be  made  in  consultation  with  a 
medical  practitioner.  If  it  is  medically 
indicated  that  access  could  have  an 
adverse  mental  or  physical  effect  on  the 
individual,  provide  the  record  to  a 
medical  practitioner  named  by  the 
individual,  along  with  an  explanation  of 
why  access  without  medical  supervision 
could  be  harmful  to  the  individual.  In 
any  case,  do  not  require  the  named 
medical  practitioner  to  request  the 
record  for  the  individual.  If,  however, 
the  individual  refuses  or  fails  to 
designate  a  medical  practitioner,  access 
shall  be  refused.  The  refusal  is  not 
considered  a  denial  for  reporting 
purposes  under  the  Privacy  Act. 

(d)  Notifying  the  individual.  Written 
denial  of  access  must  be  given  to  the 
individual.  The  denial  letter  shall 
include: 

(1)  The  name,  title,  and  signature  of 
a  designated  denial  authority; 

(2)  The  date  of  the  denial; 

(3)  The  specific  reason  for  the  denial, 
citing  the  appropriate  subsections  of  5 
U.S.C.  552a  or  this  subpaji  and  subpart 
G  of  this  part  authorizing  the  denial; 

(4)  The  individual's  right  to  appeal 
the  denial  within  60  calendar  days  of 
the  date  the  notice  is  mailed;  and 

(5)  The  title  and  address  of  the  review 
authoritv. 


§70t.110    Amendment  of  records, 
(a)  IndividuaJ  review  and  amendment. 

Encourage  individuals  to  review 
periodically,  the  information 
maintained  about  them  in  systems  of 
records,  and  to  avail  themselves  of  the 
amendment  procedures  established  by 
this  subpart  and  subpart  G  of  this  part. 

(iJ  Right  to  amend.  An  individujii 
may  request  to  amend  any  record 
retrieved  by  his  or  her  personal 
identifier  from  e  system  of  records, 
unless  the  system  has  been  exempt  from 
the  amendment  procedures  under  this 
subpart.  Amendnients  under  this 
subpart  and  subpart  G  of  this  part  are 
limited  to  correcting  factu^ii  uiatlcrs.  not 
matters  of  opinion  (i.e.,  infoanation 
contained  in  evaluations  of  promotion' 
potential  or  performance  appraisals). 
When  records  sought  to  be  amended  are 
covered  by  another  issuance,  the 
administrative  procedures  under  that 
issuance  must  be  exhausted  before  using 
the  Privacy  Act.  In  other  words,  the 
Privacy  Act  may  not  be  used  to  avoid 
the  administrative  procedures  required 
by  the  issuance  actually  covering  the 
records  in  question. 

(2)  In  tvriting.  Amendment  requests 
shall  be  in  writing,  except  for  routine 
administrative  changes,  such  as  change 
of  address. 


(3)  Content  of  amendment  request.  An 
amendment  request  must  include  a 
description  of  the  information  to  be 
amended  Ihe  reason  for  the  amemlmenl; 
the  type  of  amendment  action  sought 
(i.e..  deletion,  correction,  or  addition); 
and  copies  of  available  documentary 
evidence  supporting  the  request. 

lb)  Burden  of  proof  The  individual 
must  provide  adequate  support  for  the 
reouest. 

(c)  Verifying  identity.  The  individual 
may  be  required  to  provide 
identification  to  prevent  the  inadvertent 
or  intentional  amendment  of  another's 
record.  Use  the  verification  guidelines 
provided  in  S  701.109(a)(4). 

(d)  Limits  on  amending  judicial  and 
quasi-judicial  evidence  and  findings. 
This  subpart  and  subpart  G  of  this  part 
do  not  permit  the  alteration  of  evidence 
presented  in  the  course  of  judicial  or 
quasi-judicial  proceedings. 
Amendments  to  such  records  must  be 
made  in  accordance  witli  procedures 
estnbhshed  for  such  proceedings.  This 
subpart  and  subpart  G  of  this  part  do  not 
permit  a  collateral  attack  on  a  judicial 
or  quasi-judicial  finding;  however,  this 
subpart  and  subpart  G  of  this  part  may 
be  used  to  challenge  the  accuracy  of  " 
recording  the  finding  in  a  system  of 
records. 

(e)  Standards  for  amendment  request 
determinations.  The  ret;ord  which  the 
individual  requests  to  be  amended  must 
meet  the  recordkeeping  standards 
esfabhshed  in  §  701.105.  The  record 
must  be  accurate,  relevant,  timely, 
complete,  and  necessary.  If  the  record  in 
its  present  stale  does  not  meet  each  of 
the  criteria,  grant  the  amendment 
nsquest  to  the  extent  necessary  to  meet 
them. 

ff)  Time  limits.  Within  10  working 
days  of  receiving  an  amendment 
request,  the  systems  manager  sh.iJl 
provide  thj  individual  a  written 
acknowledgement  of  the  request.  If 
action  on  the  amend.ment  request  is 
completed  within  the  10  working  dnys 
and  the  individual  is  so  informed,  no 
sep.irnfe  acknowledg.Tient  is  n'lcessari'. 
The  acknowledgment  must  clearly 
identify  the  n?quest  and  advise  thi? 
individual  ivhcn  to  expect  notific  ntion 
of  the  completed  action.  Only  under 
ex,;eptionnl  circumstances  should  more 
than  30  working  days  be  required  to 
complete  the  action  on  an  amendinr;nt 
reouest. 

[^)  Granting  on  amendment  request  m 
whole  or  in  paii.~(l)  Notify  the  ' 
requester.  To  the  extent  the  amendment 
request  is  granted,  the  systems  manager 
shall  notify  the  individual  and  make  the 
apDropriate  amendment. 

(2)Notify  previous  'rvcipienti.  Notify 
all  previous  recipients  of  the 
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information  (as  refleeted  in 
disclosure  accounting  reco 
amendment  has  been  made 
each  a  copy  of  the  amendec 
Recipients  who  are  known 
longer  retaining  the  record 
advised  of  the  amendment, 
known  that  other  naval 
components,  or  Federal 
been  provided  the  informat 
requires  amendment,  or  if 
individual  requests  that 
be  notified,  provide  the  not 
an\endment  even  if  those 
agencies  are  not  listed  on  t 
accounting  form. 

(h)  Denying  an  amendnieht 
whole  or  in  part.  If  the  ame 
request  is  denied  in  whole 
promptly  notify  the  indiv 
writing.  Include  in  the  noti 
the  individual  the  followim 

( 1 )  Those  sections  of  5  U 
this  subpart  and  subpart  G 
upon  which  the  denial  is 

(2)  His  or  her  right  to  app^a 
head  of  the  activity  for  an  i 
review  of  the  initial  denial 

(3)  The  procedures  for 
appeal,  including  the  title 
of  the  official  to  whom  the 
should  be  sent;  and 

(4)  Where  the  individual 
assistance  in  filing  the 

(i)  Requests  for  amending 
records.  The  records  in  an 
government-wide  system  of 
.  only  temporarily  in  the  cu 
activities.  Requests  for 
these  records  must  be 
accordance  with  OPM  Regu 
the  Federal  Personnel  Mani^il 
denial  authority  may  deny 
all  denials  are  subject  to  rev 
Assistant  Director  for  Wor 
(iiformation.  Personnel  Sys 
Oversight  Croup,  Office  of 
Management.  1900  E  Street. 
Washington.  IX:  20415. 

(j)  Individual's  statement 
disagreement.  (1)  If  the  rev 
refuses  to  amend  the  record 
requested,  the  individual  m 
concise  statement  of  disagre 
listing  the  reasons  for  disagr 
f-he  refusal  to  amend 

(2)  If  possible,  incorporate 
statement  of  disagreement  i 
record.  If  that  is  not  possiblt 
the  record  to  reflect  that  the 
was  filed  and  maintain  the  s 
that  it  can  be  readily  obtained 
disputed  information  is  use< 
disclosed. 

(3)  Furnish  copies  of  the 
disagreement  to  all  individuals 
the  disclosure  accounting 
those  known  to  be  no  longer 
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the  record),  as  well  as  to  all  other 
known  holders  of  copies  of  the  record. 

(4)  Whenever  the  disputed 
information  is  disclosed  for  any 
purpose,  ensure  that  the  statement  of 
disagreCTdent  also  is  used  or  disclosed.  . 

(k)  Department  of  the  Navy  statement 
of  reasons.  (1)  If  the  individual  files  a 
statement  of  disagreement,  the  naval 
activity  may  file  a  statement  of  reasons 
containing  a  concise  summary  of  the 
activity's  reasons  for  denying  the 
amendment  request. 

(2J  The  statement  of  reasons  shall 
contain  only  those  reasons  given  to  the 
individual  by  the  appellate  official  and 
shall  not  contain  any  comments  on  the 
individual's  statement  of  disagreement. 

(3)  At  the  discretion  of  the  naval 
activity,  the  statement  of  reasons  may  be 
disclosed  to  those  individuals, 
activities,  and  agencies  that  receive  the 
statement  of  disagreement. 

§701.111    Privacy  Act  Appeals 

(a)  Hoiv  to  file  an  appeal.  The 
following  guidelines  shall  be  followed 
by  individuals  wishing  to  appeal  a 
denial  of  notification,  access,  or 
amendment  of  records. 

(1)  The  appeal  must  be  received  by 
the  cognizant  review  authority  (i.e.. 
ASN  (M&RA).  NJAG.  OGC.  or  OPM) 
within  60  calendar  days  of  the  date  of 
the  response. 

(2)  The  appeal  must  be  in  writing  and 
requesters  should  provide  a  copy  of  the 
denial  letter  and  a  statement  of  their 
reasons  for  seeking  review. 

(b)  Time  of  receipt.  The  time  limits  for 
responding  to  an  appeal  commence 
when  the  appeal  reaches  the  office  of 
the  review  authority  having  jurisdiction 
over  the  record.  Misdirected  appeals 
should  be  referred  expeditiously  to  the 
proper  review  authority. 

(c)  Review  authorities.  ASN  (M&RA). 
NJAG,  and  OGC  are  authorized  to 
adjudicate  appeals  made  to  SECNAV. 
NJAG  and  OGC  are  fiirther  authorized  U> 
delegate  this  authority  to  a  designated 
Assistant  NJAG  and  the  Principal 
Deputy  Gener.il  or  Deputy  General 
Counsel,  respectively,  under  such  terrr.s 
and  conditions  as  they  deem 
appropriate. 

(I)  If  the  record  is  from  a  civilian 
Official  Personnel  Folder  or  is  contained 
on  any  other  OPM  forms,  send  the 
appeal  to  the  Assistant  Director  for 
Workforce  Information,  Personnel 
Systems  and  Oversight  Croup.  Office  of 
Personnel  Management.  1900  E  Street. 
NW.  Washington.  DC  20415.  Records  in 
all  systems  of  records  maintained  in 
accordance  with  the  OPM  government- 
wide  systems  notices  are  only  in  the 
temporary  custody  of  the  Department  of 
the  Navy. 


(2)  If  the  record  pertains  to  the 
employment  of  a  present  or  former  Navy, 
and  Marine  Corps  civilian  employee, 
such  as  Navy  or  Marine  Corps  civilian 
personnel  records  or  an  employee's 
grievance  or  appeal  file,  to  the  General 
Counsel.  Navy  Department.  Washington. 
DC  20360-5110. 

(3)  If  the  record  pertains  to  a  present 
or  former  military  member's  fitness 
reports  or  performance  evaluations  to 
the  Assistant  Secretary  of  the  Navy 
(Manpower  and  Reserve  Affairs).  Navy 
Department.  Washington.  DC  20350- 
1000. 

(4)  All  other  records  dealing  with 
present  or  former  military  members  to 
the  Judge  Advocate  General,  Navy 
Department.  200  Stovall  Street. 
Alexandria.  VA  22332-2400. 

(d)  Appeal  procedures.  (1)  If  the 
appeal  is  granted,  the  review  authority 
shall  advise  the  individual  that  his  or 
he.-  appeal  has  been  granted  and  provide 
access  to  the  record  being  sought. 

(2)  If  the  appeal  is  denied  totally  or  in 
part,  the  appellate  authority  shall  advise 
the  reason(s)  for  denying  the  appeal, 
citing  the  appropriate  subsections  of  5 
U.S.C.  S52a  or  this  subpart  and  subpart 
G  of  this  part  that  apply:  the  date  of  the 
appeal  determination;  the  name,  title, 
and  signature  of  the  appellate  authority; 
and  a  statement  informing  the  requester 
of  his  or  her  right  to  seek  judicial  relief 
in  the  Federal  District  Court. 

(e)  Final  action,  time  limits  and 
documentation.  (1)  The  written  appeal 
notification  granting  or  denying  access 
is  the  final  naval  activity  action  on  the 
initial  request  for  access. 

(2)  All  appeals  shall  be  processed 
within  30  working  days  of  receipt, 
unless  the  appellate  authority  finds  that 
an  adequate  review  carmot  be 
completed  within  that  period.  If 
additional  time  is  needed,  notify  the 
applicant  in  writing,  explaining  the 
reason  for  the  delay  and  when  the 
appeal  will  be  completed. 

(f)  Denial  of  appeal  by  activity's 
failure  to  act.  An  individual  may 
consider  his  or  her  appeal  denied  if  the 
appellate  authority  fails  to: 

(1)  Take  final  action  on  the  appeal 
within  30  working  days  of  receipt  when 
no  e.xtension  of  time  notice  was  given; 
or 

(2)  Take  final  action  within  the  period 
established  by  the  notice  to  the 
appellate  authority  of  the  need  for  an 
extension  of  time  to  complete  action  on 
the  appeal. 

§  701 .  11 2    Disclosure  of  records. 

(a)  Conditions  of  disclosure.  (1)5 
U.S.C.  552a  prohibits  an  agency  from 
disclosing  any  record  contained  in  a 
system  of  records  to  any  person  or 
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agency,  except  when  the  record  subject 
gives  written  consent  for  the  disclosure 
or  when  one  of  the  12  conditions  listed 
below  in  this  subsection  applies. 

(2)  Except  for  disclosures  made  under 
5  U..S.C.  552  (1988)  as  amended  bv  the 
Freedom  of  Information  Reform  Act  of 
1986  and  Secretary  of  the  Navy 
Instruction  5720.42E.  ■•Deparfnicnt  of 
the  Navy  Freedom  of  Information  Act 
Program,"  before  disclosing  any  record 
from  a  system  of  records  to  any 
recipient  other  than  a  Federal  agency, 
make  reasonable  efforts  to  ensure  the 
record  is  accurate,  relevant,  timely,  and 
complete  for  Department  of  the  Navy 
purposes.  Records  discovered  to  have 
been  improperly  filed  in  the  system  of 
records  should  be  removed  before 
disclosure. 

(i)  If  validation  cannot  be  obtained 
from  the  record  itself,  the  naval  activity 
may  contact  the  record  subject  (if 
reasonably  available)  to  verify  the 
accuracy,  timeliness,  completeness,  and 
relevancy  of  the  information. 

(ii)  If  validation  cannot  be  obtained 
from  the  record  and  the  record  subject 
is  not  reasonably  available,  advise  the 
recipient  that  the  information  is 
believed  to  be  valid  as  of  a  specific  date 
and  reveal  any  factors  bearing  on  the 
validity  of  the  information. 

(b)  Nonconsensual  disclosures.  5 
U.S.C.  552a  provides  12  instances  when 
a  record  in  a  system  oTrecords  may  be 
disclosed  without  the^written  consent  of 
the  record  subject:      / 

(1)  Disclosures  within  the  Deportment 
of  Defense.  For  purposes  of  disclosing 
records,  the  Department  of  Defense  is 
considered  a  single  agency;  hence,  a 
record  may  be  disclosed  to  any  officer 
or  employee  in  the  Department  of 
Defense  (including  private  contractor 
personnel  who  are  engaged  to  perform 
services  needed  in  connection  with  the 
operation  of  a  system  of  records  for  a 
DoD  component),  who  have  a  need  for 
the  record  in  die  performance  of  their 
duties,  provided  this  use  is  compatible 
with  the  purpose  for  which  the  record 
is  maintained.  This  provision  is  based 
on  the  "need  to  know"  concept. 

(i)  For  example,  this  may  include 
disclosure  to  personnel  managers, 
review  boards,  discipline  officers, 
courts-martial  personnel,  medical 
officers,  investigating  officers,  and 
representatives  of  the  Judge  Advocate 
General.  Auditor  General,  Naval 
Inspector  General,  or  the  Naval 
Investigative  .Service,  who  require  the 
information  in  order  to  discharge  their 
official  duties.  Examples  of  personnel 
outside  the  Department  of  the  Navy  who 
may  be  included  are:  personnel  of  the 
Joint  Staff,  Armed  Forces  Entrance  and 
Examining  Stations,  Defense 


Investigative  Service,  or  the  other 
military  departments,  who  require  the 
information  in  order  to  discharge  an 
official  duty. 

(ii)  It  may  also  include  the  transfer  of 
records  between  naval  components  and 
non-DoD  agencies  in  connection  with 
the  Personnel  Exchange  Program  (PEP) 
and  interagency  support  agreements. 
Disclosure  accountings  are  not  required 
for  intra-agency  disclosure  and 
disclosures  made  in  connection  with 
interagency  support  agreeri-ienfs  or  the 
PEP.  Although  some  disclosures 
authorized  by  this  paragraph  might  also 
meet  the  criteria  for  disclosure  under 
other  exceptions  specified  in  the 
following  paragraphs  of  this  section, 
they  should  be  treated  under  this 
paragraph  for  disclosure  accounting 
purposes. 

(2)  Disclosures  required  by  the  FOIA 
(i)  A  record  must  be  disclosed  if 
required  by  5  U.S.C.  552  (1988)  as 
amended  by  the  Freedom  of  Information 
Reform  Act  of  1986,  whiih  is 
implemented  by  Secretary  of  the  Navy 
Instruction  5720.42E.  "Department  of 
the  Navy  Freedom  of  Information  Act 
Program." 

(il)  5  U.S.C.  552  (1988)  as  amended-by 
the  Freedom  of  Information  Reform  Act 
of  1 986  and  Secretary  of  the  Navy 
Instruction  5720.42E.  "Department  of 
the  Navy  Freedom  of  Information  Act 
Program"  require  that  records  be  made 
available  to  any  person  requesting  them 
in  writing,  unless  the  record  is  exempt 
from  disclosure  under  one  of  the  nine 
FOIA  exemptions.  Therefore,  if  a  record 
is  not  exempt  from  disclosure,  it  must 
be  provided  to  the  requester 

(iii)  Certain  records,  such  as 
personnel,  medical,  and  similar  files, 
are  exempt  from  disclosure  under 
e.xemption  (b)(6)  of  5  U.S.C.  552  (1988) 
as  amended  by  the  Freedom  of 
Information  Act  Reform  Act  of  1986. 
l.'nder  that  exemption,  disclosure  of 
information  pertaining  to  an  individual 
can  be  denied  only  when  the  disclosure 
would  be  a  clearly  unwarranted 
invasion  of  personal  privacv.  The  first 
step  is  to  determine  whether  a  viable 
personal  privacy  interest  exists  in  these 
records  involving  an  identifiable  living 
person.  The  second  step  is  to  consider 
how  disclosure  would  benefit  the 
general  public  in  light  of  the  content 
and  context  of  the  information  in 
question.  The  third  step  is  to  determine 
whether  the  identified  public  interests 
qualify  for  consideration.  The  fourth 
step  is  to  balance  the  personal  privacy 
interests  against  the  qualifying  public 
interest.  Numerous  factors  must  be 
considered  such  as:  the  nature  of  the 
information  to  be  disclosed  (i.e..  Do 
individuals  normally  have  an 


expectation  of  privacy  in  !,V  tvpe  of 
information  to  be  disclosetiij: "    . 
importance  of  the  public  irterest  served* 
by  the  disclosure  and  probubiJjty  of 
further  disclosure  which  ,T.a>  resalt  in 
an  unwarranted  invasion  of  pnvarv: 
relationship  of  the  requester  to  :hp 
public  interest  being  served; 
newsworthiness  of  the  ir,divid[.bl  ti> 
whom  the  information  perlcijis  {i.e.. 
high  ranking  officer,  pubiit  figiiie); 
degree  of  sensitivity  of  the  irJonnation 
from  the  standpoint  of  the  mdividuaJ  or 
the  individual's  family,  ar.d  its  potential 
for  being  misused  to  the  hann. 
embarrassment,  or  inconvemer.ce  uf  ihi; 
individual  or  the  indiviaua)  s  iamijy; 
the  passage  of  time  since  the  event  ' 
which  is  the  topic  of  the  record  (i  e..  to 
disclose  that  an  individual  bns  been 
arrested  and  is  being  held  for  trial  bv 
court-martial  is  normally  pe.-nnttcHl. 
while  to  disclose  an  arrest  whjrh  did 
not  result  in  conviction  might  not  be 
permitted  after  the  passage  of  time);  and 
the  degree  to  which  the  information  is 
already  in  the  public  domain  or  is 
already  known  by  the  ps^ticular 
requester. 

(iv)  Records  or  informEtion  from 
investigatory  records,  including 
personnel  security  invesfigaiorjv  records, 
are  exempt  from  disclosure  under  the 
broader  standard  of  "an  unwananted 
invasion  of  personal  privacy""  found  in 
exemption  (b)(7)(C)  of  5  U  SC  552.  This 
broader  standard  applies  on)y  to  records 
or  information  compiled  for  Jaw 
enforcement  purposes. 

(v)  A  disclosure  under  5  U  S  C  552 
about  military  members  must  be  in 
accordance  with  Secretary  ol  the  ,\avy 
Instruction  5720.42E,  "Department  of 
the  Navy  Freedom  of  Information  Act 
Program",  but' the  following  informatiim 
normally  may  be  disclosed  from 
military  personnel  records  (except  for 
those  personnel  assigned  to  srn.sitive  or 
routinely  deployable  units,  or  lc<  ated  in 
a  foreign  territory),  without  a  cle.-irly 
unwarranted  invasion  of  personal 
privacy:  Full  name,  rank,  date  of  rank, 
base  pay.  past  duty  stations  present 
duty  station  and  future  duty  station  (if 
finalized),  unless  the  stations  have  been 
determined  by  the  Department  of  the 
Navy  to  be  sensitive,  routinely 
deployable;  or  located  in  a  foreign 
territory,  office  or  duty  telephone 
number,  source  of  commission, 
promotion  sequence  number,  swariis 
and  decorations,  attendance  at 
P(;pfessional  military  schools,  and  duly 
status  at  any  given  time. 

(vi)  The  following  infonr.ation 
normally  may  be  disclosed  from  civilian 
employee  records  about  CONIJS 
employees;  Full  name,  present  and  past 
position  titles  and  occupational  series. 
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present  and  past  grades,  (resent  and 
past  annual  salary  rates  (  ncluding 
pertormance  awards  or  b  muses, 
incentive  awards,  merit  f  ay  amount. 
Meritorious  and  Distingu  shed 
EK*>cutive  Ranks,  and  all<  vvances  and 
differentials),  past  duty  s  ations.  present 
duty  station  and  future  d  ity  station  (if 
finiiizedj,  including  roor  i  numbers, 
shop  d?S'gnations,  or  oth  >r  idertihing 
information  regarding  bu  Idings  or 
places  of  employment,  ur  less  tlie  dul\ 
stationi  have  been  detern  ined  by  the 
Department  of  the  Navy  1 1  be  sensitive. 
routinely  deployable,  or  i  >cated  in  a 
toretgr.  f.^rritory,  position  descriptions. 
itientirication  of  job  elerm  ints.  and  those 
performance  standards  (b  it  not  actual 
performaace  appraisals)  t  lat  the 
disclosure  of  which  woul  1  not  interfere 
ivith  law  enforcement  pre  grams  or 
severely  inhibit  Departmf  nt  of  the  Navy 
effectiveness. 

(viiil  Disclosure  of  horn  ?  addresses 
and  home  telephone  num  jers  normally 
is  considered  a  clearly  un  Ararranted 
invasion  of  personal  priv:  cy  and  is 
prohibited  However,  the    may  be 
disclosed  if  the  individua  has 
consented  to  the  disclosu  e;  the 
disclosure  is  required  by  I  le  FOIA;  the 
dtsclos'ire  is  required  by  i  nother  law. 
such  as  42  U.S.C.  653,  wh  irh  provides 
assist Tince  to  states  in  locj  ting  parents 
ivho  have  defaulted  on  ch  Id  support 
payments,  or  the  collectio  i  of  alimony, 
and  to  state  and  local  tax  .  luthorities  for 
the  purpose  of  enforcing  t  \\  laws. 
However,  care  must  be  tal  en  prior  to 
release  to  ensure  that  a  wnitten  record  is 
prepared  to  document  the  reasons  for 
the  release  determination. 

(A)  When  compiling  ho  tip  addresses 
and  telephone  numbers,  tie  individual 
may  be  offered  the  option  of  authorizing 
disclosure  of  the  informat  on  without 
further  consent  for  specifi :  purposes, 
such  as  locator  services  li  i  that  case,  the 
information  may  be  disclt  sed  for  the 
stated  purpose  without  fu  ther  consent. 
If  the  information  is  to  be  iisclosed  for 
any  other  purpose,  a  signe  i  consent 
permitting  the  additional  disclosure 
must  be  obtained  Crom  the  individual. 

(B)  Before  listing  home  i  ddresses  and 
telephone  numbers  in  Dep  artment  of  the 
N'avy  telephone  directorie  i.  give  the 
individual  the  opportunit;  to  refuse 
such  a  listing.  If  the  indivi  dual  requests 
that  the  home  address  or  t  slephone 
number  not  be  listed  in  thi  ?  director}-,  do 
not  assess  any  additional  I  »e  associated 
with  maintaining  an  uniis  ed  number 
for  government-owned  teli  phone 
services. 

(C)  The  sale  or  rental  of  isls  of  names 
and  addresses  is  prohibite  i  unless  such 
action  is  specifically  autht  rized  by 
Federal  law.  This  does  not  prohibit  the 


disclosure  of  names  and  addresses  made 
under  Secretary  of  the  Navy  Instruction 
5720  42E,  "Department  of  the  Navy 
Freedorr.  of  Informaticn  Act  Program  " 

(D)  In  response  to  FOIA  requests, 
informa'ion  concerning  special  and 
general  courts -martial  results  (e.g., 
records  ut"  trial!  are  releasable.  However, 
information  tegardiag  summary-  courts- 
martial  and  ron-judicial  punishment  are 
generdlly  not  releasable.  The  balancing 
of  interests  must  be  done.  It  is  possible 
that  in  a  particular  case,  information 
regardi.ng  non-judicial  punishment 
should  be  disclosed  pursuant  to  a  FOI.\ 
request  (i.e  .  the  facts  leading  to  a 
nonjudicial  punishment  are  particular! v 
newsworthy  or  the  case  involves  a 
senior  offscul  abusing  the  public  trust 
through  office-related  misconduct,  such 
as  embezzlement).  Announcement  of 
nonjudicial  punishment  dispositions 
under  J.ACMA^.  subsection  0107.  is  a 
proper  exercise  of  command  authority 
and  not  a  release  of  information  under 
FOIA  or  this  subpart  and  subpart  G  of 
this  part  Exceptions  to  this  policy  must 
be  coordinated  with  CNO  (N09B30)  or 
CMC  (MJ-3J  prior  to  responding  to 
requesters,  including  all  requests  for 
this  type  of  lutormation  from  members 
of  Congress. 

(3 )  Disclosures  for  established  routine 
uses  (i)  Records  may  be  disclosed 
outside  the  Department  of  the  Navy  if 
the  disclosure  is  for  an  established 
routine  use. 

(ii)  A  routine  use  shall: 

(A)  Be  compatible  with  and  related  to 
the  purpose  for  which  the  record  was 
created; 

(B)  Identif)-  the  persons  or 
organisations  to  whom  the  record  may 
be  disclosed; 

(C)  Identif)'  specifically  the  uses  for 
which  the  mfornuition  may  be 
employed  by  the  receiving  person  or 
organization,  and 

(D)  Have  been  published  previously 
in  the  Federal  Register. 

(iii)  A  routine  use  shall  be  established 
for  each  user  of  the  information  outside 
the  Department  of  the  Navy  who  needs 
the  inform. 'n  for  an  official  purpose. 

(iv)  Routs. iH  uses  may  be  established, 
discontinued,  or  amended  without  the 
consent  of  the  individuals  to  whom  the 
records  pertain.  However,  new  and 
amended  routine  uses  must  be 
published  in  the  Federal  Register  at 
least  30  days  before  the  information  may 
be  disclosed  under  their  provisions. 

(v)  In  addition  to  the  routine  uses 
established  by  the  Department  of  the 
Navy  for  each  system  of  records, 
common  "Blanket  Routine  Uses." 
applicable  to  all  record  systems 
maintained  witJi  the  Department  of  the 
Navy,  have  been  established.  These 


"Blanket  Routine  Uses"  are  published  at 
the  beginning  of  the  Department  of  the 
Navy's  Federal  Register  compilation  of 
."■ecord  systems  notices  rather  than  at 
each  system  notice  and  are  also 
reflected  in  periodic  Chief  of  Naval 
OpersUons  Notes  (OPNAVNOTEs)  Siilt. 
"Ciirrent  Privacy  Act  Issuances."  Unless 
a  system  notice  specifically  excludes  a 
system  of  records  from  a  'Blanket 
Routine  Use."  aU  "Blanket  Routine 
Uses  '  apply  to  that  system. 

(vi)  If  tne  recipient  has  not  been 
identified  in  the  Federal  Register  or  if 
the  recipient,  though  identified,  intends 
to  employ  the  information  for  a  purpose 
not  published  in  the  Federal  Register, 
the  written  consent  of  the  individual  is 
required  before  the  disclosure  can  be 
made. 

(4)  Disclosures  to  the  Bureau  of  the' 
Ct:nsus.  Records  may  be  disclosed  to  th.'^ 
Bureau  of  the  Census  for  purposes  of 
planning  or  carrying  out  a  census, 
survey,  or  related  activities  authorized 
by  13  U.S.C.  8. 

(5)  Disclosures  for  Statistical  rrsearch 
or  reporting.  Records  may  be  disclosed 
to  a  recipient  for  statistical  research  or 
reporting  if; 

(i)  Prior  to  the  disclosure,  the 
recipient  has  provided  adequate  written 
assurance  that  the  records  shall  be  used 
solely  for  statistical  research  or 
reporting;  and 

(ii)  The  records  are  transferred  in  a 
form  that  does  not  identify  individuals 

(6)  Disclosures  to  the  National 
Archives  and  Records  Adnnnistration. 
(i)  Records  may  be  disclosed  to  the 
National  Archives  and  Record 
Ad.mi.aistration  for  evaluation  to 
determine  whether  the  records  have 
sufficient  historical  or  other  value  to 
warrant  preservation  by  the  Federal 
government.  If  preservation  is 
warranted,  the  records  will  be  retained 
by  the  National  Archives  and  Record 
Administration,  which  becomes  the 
official  owner  of  the  records. 

(ii)  Records  may  be  disclosed  to  the 
National  .'Vrchives  and  Record 
.Administration  to  carry  out  records 
management  inspections  require.',  hy 
Federal  law. 

(iii)  Records  transferred  to  a  Federal 
Records  Center  operated  by  the  National 
Archives  and  Record  Administration  for 
storage  are  not  within  this  category. 
Those  records  continue  to  be 
maintained  and  controlled  by  the 
transferring  naval  activity,  liie  Federal 
Records  Center  is  considered  the  agent 
of  Department  of  the  Navy  and  the 
disclosure  is  made  under 
§701.112(bJ(l) 

(7)  Disclosures  when  requested  for  Ian 
enforcement  purposes,  (i)  A  record  may 
be  disclosed  to  another  agency  or  an 
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instrumentality  of  any  governmental 
jurisdiction  within  or  under  the  control 
of  the  U.S.  for  a  civil  or  criminal  law 
enforcement  activity  if: 

(A)  The  civil  or  criminal  law   - 
enforcement  activity  is  authorized  by 
law  (federal,  state  or  local);  and 

(B)  The  head  of  the  agency  (or  his  or 
her  designee)  has  made  a  written 
request  to  the  naval  activity  specifying 
the  particular  record  or  portion  desired 
and  the  law  enforcement  purpose  for 
which  it  is  sought. 

(ii)  Blanket  requests  for  any  and  all 
records  pertaining  to  an  individual  shall 
not  be  honored.  The  requesting  agency 
must  specify  each  record  or  portion 
desired  and  how  each  relates  to  the 
authorized  law  enforcement  activity. 

(lii)  If  a  naval  activity  discloses  a 
record  outside  the  Department  of 
Defense  for  law  enforcement  purposes 
without  the  individual's  consent  and 
without  an  adequate  written  request,  the 
disclosure  must  be  under  an  established 
routine  use.  such  as  the  "Blanket 
Routine  Use"  for  law  enforcement. 

(iv)  Disclosure  to  foreign  law 
enforcement  agencies  is  not  governed  by 
the  provisions  of  5  U.S.C.  552a  and  this' 
paragraph,  but  may  be  made  only  under 
established  "Blanket  Routine  Uses." 
routine  uses  published  in  the  individual 
record  system  notice,  or  to  other 
governing  authority. 

(8)  Disdc  ure  to  protect  the  health  or 
-safety  of  a.:  individual.  Disclosure  may 
be  made  under  emergency  conditions 
involving  circumstances  affecting  the 
health  and  .safety  of  an  individual  (i.e., 
when  the  time  required  to  obtain  the 
consent  of  the  individual  to  whom  the 
records  pertain  might  result  in  a  delay 
which  could  impair  the  health  or  safety 
of  a  pcr.un]  provided  notification  of  the 
disclo'^i.Te  is  sent  to  the  record  subject. 
Sendirjg  ;he  notification  to  the  last 
known  address  is  sufficient.  In  instanc(!s 
whore  information  is  requested  bv 
telephone,  an  attempt  will  be  made  to 
verify  the  inquirer's  and  medical 
facility's  identities  and  the  caller's 
telephone  number.  The  requested 
information,  if  then  considered 
appropriate  and  of  an  emergency  nature, 
may  be  provided  by  return  call. 

(9)  Disclosures  to  Congress,  (i)  A 
reco'-d  may  be  disclosed  to  either  House 
of  Congress  at  the  request  of  either  the 
Senate  or  House  of  Representatives  as  a 
whole. 

(ii)  A  record  also  may  be  disclosed  to 
any  com.mittee,  subcommittee,  or  joint 
committee  of  Congress  if  the  di.sclosure 
pertains  to  a  matter  within  the 
legislative  or  investigative  jurisdiction 
of  the  committee,  subcommittee,  or  joint 
committee. 
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(iii)  Disclosure  may  not  be  made  to  a 
Member  of  Congress  requesting  in  his  or 
her  individual  capacity.  However,  for 
Members  of  Congress  making  inquiries 
on  behalf  of  individuals  who  are 
subjects  of  records,  a  "Blanket  Routine 
Use"  has  been  established  to  permit 
disclosures  to  individual  Members  of 
Congress. 

(A)  When  responding  to  a 
congressional  inquiry  made  on  behalf  of 
a  constituent  by  whose  identifier  the 
record  is  retrieved,  there  is  no  need  to 
verify  that  the  individual  has  authorized 
the  disclosure  to  the  Member  of 
C^ongress. 

(B)  The  oral  or  written  statement  of  a 
Congressional  staff  member  is  sufficient 
to  establish  that  a  request  has  been 
received  from  the  individual  to  whom 
the  record  pertains. 

(C)  If  the  constituent  inquiry  is  made 
on  behalf  of  an  individual  other  than  the 
record  subject,  provide  the  Member  of 
Congress  only  that  information 
releasable  under  5  U.S.C.  552.  Advise 
the  Member  of  Congress  that  the  written 
consent  of  the  record  subject  is  required 
before  additional  information  may  be 
disclosed.  Do  not  contact  the  record 
subject  to  obtain  consent  for  the 
disclosure  to  the  Member  of  Congress 
unless  the  Congressional  office 
specifically  requests  if  be  done. 

(10)  Disclosures  to  the  Comptroller 
General  for  the  General  Accounting 
Office  (GAOj.  Records  may  be  disclosed 
to  the  Comptroller  General  of  the  U.S., 
or  authorized  representative,  in  the 
course  of  the  performance  of  the  duties 
oftheCAO. 

(11)  Disclosures  under  court  orders,  (i) 
Records  may  be  disclosed  under  the 
order  of  a  court  of  competent 
jurisdiction. 

(ii)  When  a  record  is  disclosed  under 
this  provision  and  the  compulsory  legyl 
process  becomes  a  matter  (/  pubh'c 
record,  m.ake  reasonable  efforts  to  notify 
the  individual  to  whom  the  record 
pertains.  Notification  sent  to  the  last 
known  address  of  the  individual  is 
sufficient.  If  the  order  has  not  yet 
become  a  matter  of  public  record,  seek 
to  be  advised  as  to  when  it  will  become 
public.  Neither  the  identity  or  the  party 
to  whom  the  disclosure  was  made  nor 
the  purpose  of  the  disclosure  shall  be 
made  available  to  the  record  subject 
unless  the  court  order  has  become  a 
matter  of  public  record. 

(iii)  The  court  order  must  bear  the 
signature  of  a  federal,  state,  or  local 
judge.  Orders  signed  by  court  clerks  or 
attorneys  are  not  deemed  to  be  orders  of 
a  court  of  competent  jurisdiction.  A 
photocopy  of  the  order,  regular  on  its 
face,  will  he  sufficient  evidence  of  the 
court's  exercise  of  its  authoritv  of  the 


minimal  requirements  of  SECNAVINST 
5820.8AS.  "Release  of  Official 
Information  for  Litigation  Purposes  and 
Testimony  by  Department  of  the  Navy 
Personnel." 

(12)  Disclosures  to  consumer 
reporting  agencies.  Certain  information 
may  be  disclosed  to  consumer  reporting 
agencies  (i.e.,  credit  reference 
companies  such  as  TRW  and  Equifax, 
etc.)  as  defined  by  the  Federal  Claims 
Collection  Act  of  1966  (31  U  SC.  952d). 
Under  the  provisions  of  that  Act,  the 
following  information  may  be  disclosed 
to  a  consumer  reporting  agency: 

(i)  Name,  address,  taxpayer 
identification  number  (SS.\).  and  other 
information  necessary  to  establish  the 
identity  of  the  individual; 

(ii)  The  amount,  status,  and  history  of 
the  claim;  and 

(iii)  The  agency  or  program  und»T 
which  the  claim  arose.  31  US  C.  952d 
specifically  requires  that  the  Federal 
Register  notice  for  the  system  of  records 
from  which  the  information  wjjl  be 
disclosed  indicate  that  the  informatitm 
may  be  disclosed  to  a  consumer 
reporting  agencv. 

(c)  Disclosures  to  ccnimerciui 
enterprises.  Records  may  be  disclosed  to 
commercial  enterprises  only  under  the 
criteria  established  by  Secretary  of  the 
Navy  Instruction  5720. 42E  and  42 
U.S.C.  653.  Parent  Locator  Strvice  for 
P^nforcement  of  Child  Support. 

(1)  Any  information  required  to  Ix- 
disclosed  by  Secretary  of  the  Novy 
Instruction  5720.42E  and  42  U.S.C.  653. 
Parent  Locator  Service  for  Enforcement 
of  Child  Support  may  be  disclosed  to  a 
requesting  commercial  enterpiise. 

(2)  Commercial  enterprijcs  mnv 
present  a  con.sent  stateme.-if  signed  bv 
the  individual  indicating  specific 
f:onditions  for  disclosing  infor;n;ttion 
from  a  record.  Statements  such  as  the 
following,  if  signed  by  the  individual. 
pro  considered  sufficient  to  authorize 
the  disclosure:  I  hereby  authorize  the 
Department  of  the  r.'gvy  to  verify  my 
SSN  or  other  identif}ing  info:;r^:ion 
and  to  disclose  my  home  address  dnd 
telephone  number  to  authorized 
representatives  of  (nam*;  of  coni/uerciai 
enterpri.se)  to  be  used  in  cr.nnection 
with  my  commercial  dealings  with  that 
enterprise.  All  information  furnished 
will  be  used  in  connection  with  my 
financial  relationship  w;th  {r.nmc  of 
f;ommercial  enterprise). 

(3)  When  a  consent  statement  hs 
described  in  the  preceding  subsection  is 
presented,  provide  the  information  to 
the  commercial  enterprise,  unless  the 


■•Copies  availablR  from  the  Uc^gr  .'tC'y.oth;*- 
Ccnctal,  Navy  Dopnrlmenl.  {toiit  i-j;  2t'P,">-f.\. 
Stwi.  A!p\an(lri.<.  \.\  22:*.')2-i.;(Ci 
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(f)  Disclosure  Accounting.  Keep  an 
accurate  record  of  all  disclosures  made 
from  a  record  (including  those  made 
with  the  consent  of  the  individual) 
except  those  made  to  DoD  personnel  for 
use  in  performing  their  official  duties; 
and  those  made  under  the  FOIA. 
Disclosure  accounting  is  to  permit  the 
individual  to  determine  what  agencies 
or  persons  have  been  provided 
information  from  the  record,  enable 
Department  of  the  Navy  activities  to 
advise  prior  recipients  of  the  record  of 
any  subsequent  amendments  or 
statements  of  dispute  concerning  the 
record,  and  provide  an  audit  trial  of 
Department  of  the  Navy's  compliance 
with  5  U.S.C.  552a. 

(1)  Disclosure  accountings  shall 
contain  the  date  of  the  disclosure;  a 
description  of  the  information 
disclosed;  the  purpose  of  the  disclosure; 
and  the  name  and  address  of  the  person 
or  agency  to  whom  the  disclosure  was 
made. 

(2)  The  record  subject  has  the  right  of 
access  to  the  disclosure  accounting 
except  when  the  disclosure  was  made  at 
the  request  of  a  civil  or  criminal  law 
enforcement  agency  under 

§  701.1 12(b)(7);  or  when  the  system  of 
records  has  been  exempted  from  the 
requirement  to  provide  access  to  the 
disclosure  accounting. 

(g)  Methods  of  disclosure  accounting 
Since  the  characteristics  of  various 
records  maintamed  within  the 
Department  of  the  Navy  vary  widely,  no 
uniform  method  for  keeping  disclosure 
accountings  is  prescribed.  The  primary- 
criteria  are  that  the  selected  method  be 
one  which  w'ft: 

(1)  Enable  a ri  individual  to  ascertain 
what  persons  or  agencies  have  received 
disclosures  pertaining  to  him/her; 

(2)  Provide  a  basis  tor  informing 
recipients  of  subsequent  amendments  or 
statements  of  dispute  concerning  the 
record,  an J 

(3)  Provide  a  means  to  prove,  if 
necessary  that  the  activity  has  complied 
with  the  requirements  of  5  US.C.  552a 
and  this  subp  irt  and  subpart  G  of  this 
part. 

(h)  Retention  of  Disclosure 
Accounting.  Maintadn  a  disclosure 
accounting  ,f  the  iife  of  the  record  to 
which  the  di>i:Josure  pertains,  or  5  years 
after  the  due  oi  the  disclosure, 
whichever  is  longer.  Disclosure 
accounting  re-Tord.-;  are  normally 
maintained  widi  the  r»:cnid,  .is  this  wiil 
ensure  CO .-npliattce  Wit"  "^  7G1. 112(f).  ■ 

§701.113    Exe*rptions. 

(a)  Using  eKe;rplions.  No  system  of 
records  is  automi'is-aUy  RxeTnpt  from  all 
provisio.".s  oi5  U.S.C.  552a.  A  system  of 
records  i.s  exempt  from  only  those 


provisions  of  5  U.S.C.  552a  that  are 
identified  specifically  in  the  exemption 
rule  for  the  system.  Subpart  G  of  this 
part  contains  the  systems  designated  as 
exempt,  the  types  of  exemptions 
claimed,  the  authority  and  reasons  for 
ir.voking  the  exemptions  and  the 
provisions  of  5  U.S.C.  552a  from  which 
e.^ch  system  has  been  exempt. 
Exemptions  are  discretionary  on  the 
part  of  Department  of  the  Na\7  and  are 
rot  effective  until  published  as  a  final 
rule  in  the  Federal  Register.  The  naval 
activity  maintaining  the  system  of 
records  shall  make  a  determination  that 
fhe  .system  is  one  for  which  an 
cxo.Tiption  may  be  established  and  then 
propose  an  exemption  rule  for  the 
system.  Submit  the  proposal  to  CNO 
(N0<^B30)  for  approval  and  publication 
in  the  Federal  Register 

(h)  Types  of  ewmptions.  There  are 
two  types  of  exemptions  permitted  bv  5 
U.S.C. 552a. 

(1 )  General  exemptions.  Those  that 
authorize  the  exemption  of  a  system  of 
records  from  all  but  specifically 
ide.qtified  provisions  of  5  U.S.C.  552a. 

(2)  Specific  exemptions.  Those  that 
allow  a  system  of  records  to  be  exempt 
from  only  a  few  designated  provisions 
of  5  use.  552a. 

(c)  Establishing  exemptions.  (1)5 
U.S.C.  552a  authorizes  the  Secretary  of 
the  Navy  to  adopt  rales  designating 
eligible  systems  of  records  as  exempt 
from  certain  requirements.  The 
Secretary  of  the  Nai'^y  has  dolegsied  the 
CNO  (N09B.30J  to  make  a  determination 
that  the  system  is  one  foa-  which  an 
exemption  may  be  established  o.nd  then 
propose  and  establish  an  rxempUon  rule 
for  the  system.  No  system  of  rccorcis 
within  Department  of  the  Navy  shall  be 
considered  exempt  until  the  Ct-iO 
(N09B30)  has  approvf^d  the  exur'p.iDn 
and  an  exemption  rxAs  has  bef:n 
published  as  a  final  rule  in  the  r.-^deral 
Register.  A  system  of  riicofds  L  :  \..fnpt 
from  only  those  provision:  of  5  v'S.C, 
5523  that  are  identified  spetifiCitdy  in 
the  DepartmeiH.  of  ti;e  Navy  ex.^.cp:'  du 
rule  for  the  system. 

(2)  No  exemption  may  b«?  ;.-^' .jli.siiod 
for  a  system  c!  r>-':ords  until  the  system 
itself  has  been  esi^Misl.edby  j;  iblishing 
a  notice  in  the  Fadaal  Ri.';4ister,  V.  ;.:dst 
30  days  prior  to  the  efftctii-e  di'.\ 
describing  the  ^ystorr^.  This  allow  i 
interested  persons  aa  opportunity  'a 
comment.  An  exfimp'.ion  may  not  be 
used  to  deny  an  ir.dividU'il  access  to 
infor.iidtion  that  h^s  or  she  can  obi-tin 
under  Secretary  oithe  Navy  instruction 
5720. 42E,  "nep-iriniBn'.  cf  the  Navy 
Freedom  of  lnfor;'-ation  Act  Program." 

(d)  Exemption  for  clas.sified  material 
All  syste.ms  of  records  maintained  by 
the  Department  of  the  Navy  shall  be 


eve.mpt  under  section  {k)(l)  of  5  U.S.C 
552a.  to  the  extent  th.5t  the  ^ystnm.s 
contains  any  information  proporlv 
clasjifiod  under  E.O.  1235*^  and  that  is 
required  by  that  E.O.  to  be  kept  secret 
.  in  the  interest  cf  national  defense  or 
foreign  policy.  Thii  exemption  is 
apphcable  to  parts  of  all  sy^.tems  of 
reco.'ds  including  those  not  othenvise 
specifically  designated  for  exemptions 
herein  which  contain  isolated  items  cf 
properly  classified  information. 

MCTt:  Department  of  the  Navy  Privacv 
Act  sy-stems  of  records  which  contain 
ciassifiod  information  automatically 
qL;a!if\'  fora(k)(l)  txemption,  without 
establishing  an  exem.pticn  nde. 

(e)  Exempt  racords  in  none.xenipl 
systems.  (1)  An  e.xemption  rule  applies 
to  the  system  of  records  for  which  it  was 
established,  if  a  record  from  an  exempt 
system  is  incorporated  i:UentionalIy 
into  a  system  tliat  has  not  been  exempt, 
the  published  ndtice  and  rules  for  the 
no;\f^<etnpt  system  will  appiy  to  the 
record  and  it  will  not  be  exempt  from 
any  provisions  of  5  U.S.C.  552a. 

(2)  A  record  from  one  component's 
(i  e..  Dep.^ment  of  the  Navy)  exempted 
system  that  is  temporarily  in  tne 
posoessiou  of  another  component  (i.e  , 
Army)  remains  subject  to  the  published 
system  notice  and  rules  of  the 
originating  component's  (i.e  , 
Department  of  tiie  Navyj.  However,  if 
*r.e  ncn-originating  component 
!."corp>jrales  tinC  recx.rd  into  its  own 
system  of  records,  ttie  pubiished  notice 
and  rules  for  the  system  into  which  it 
is  incorporated  siiail  apply.  If  that 
system  of  records  ha3  not  been 
exempted,  the  record  shall  r.ot  be 
exenr'pt  from  any  provisions  of  5  U  S  C 
552.i. 

'  V,  :\  record  accidenlaiiy  misfiied  into 
-  system  of  records  is  governed  by  the 
p^bi'.ih-'  d  notice  and  ruies  for  th« 
syst- m  of  reccrds  in  which  it  actually 
should  have  beca  fdetl. 

(f)  Cerrerol exe.'.'^pti.rtns — ilj  Central 
!r:tel!t!^^r.ce  Ag/^ncy  iCIAj.  The 
Copartment  of  the  Nav/  i3  not 
aathorited  to  establish  an  e.xemption  for 
records  maintaineri  hy  the  CIA  under 
^uh-^.-crion  (iKDo? 'S  U.S.C.  5.^2a. 

(it  Ln^ enforcement .  (;)  The  general 
exe-'*ip'ij4^n  pr»>v<ded  by  subs^c'ion  f  j)(2", 
r.'f  5  U.S.C.  552a  nny  liees'.'^.'ish.-d  tu 
prct.^ct  criminal  \syf  enforce.T/Tt 
records  maintaineil  bj,  Department  of 
t::e  Njvy.  .  '      . 

(-;;)  Ta  be  ilig.ble  for  the  (;)('!) 
exemption,  the  syst^.n  of  records  must 
b  :•  maintai.nad  by  An  ele.T.eni  that 
performs,  as  one  of  us  p.  -nctp.!! 
ti:ictions.  the  enforcenen*  ci  criminal 
iJiU',^  The  Naval  inves{igt;t;ve  Service. 
Navjl  Inspector  Consrai,  ar.d  nnlitary 


police  activitie-J  qualif)-  for  this 
exemption. 

(ii)  Criminal  law  enforcement 
includes  police  efforts  to  detect. 
prevont,  co.it-ol,  or  reduce  cri^,  or  to 
apprehend  ciiminah,  and  thefactivities 
of  pro-,*c'.ition,  court,  correctional, 
probation,  pardon,  or  parole  authorises 

(h)  Infomration  that  may  be  protected 
under  the  (j|(2)  exemption  includes; 

(A)  Information  compiled  for  the 
purpose  of  identifjing  criminal 
cffer.ders  and  alleged  criminal  offenders 
consisting  of  only  identifying  data  and 
notations  of  arrests;  the  niiture  and 
disposition  of  criminal  charges;  a.-id 
sentencing,  confinement,  release, 
parole,  and  probation  status; 

(B)  Information  compiled  for  the 
purpose  of  a  criminal  investigation, 
i.-icluding  reports  of  informants  and 
investigators,  and  associated  with  an 
identifiable  individual;  and 

(C)  K&ports  identifiable  to  an 
individ'.-.al,  co.iipiled  at  any  st:^ge  of  tha 
enforcement  process,  from  arrest, 
apprehension,  indictment,  or  profona! 
of  charges  through  final  release  from  the 
supervision  that  resulted  fro:n  t.Se 
commission  of  a  crime. 

(v)  The  (j)(2)  exemption  does  not 
apply  to: 

(.-\)  Investigative  records  .TiaintaineH 
by  a  naval  activity  haying  no  criminal 
law  enforcement  duties  as  one  of  its 
principle  functions,  or 

(B)  Investigative  records  compiled  b} 
any  element  concerning  individual's 
suitabihty,  eligibility,  or  quulification 
for  duty,  employment,  or  accss  to 
classified  infarmation.  regardless  of  the 
principle  functions  of  i'ne  naial  activity 
that  compiled  them. 

(vi)  The  (i3{2i  exemption  esj.ibiishcd 
for  a  system  cf  records  maintoiucd  l;\  a 
criiniua'  la-.v  enforcement  activity 
cannr.t  pro*-:t  I jw  enforcement  r»^nrtii 
incnrporalti  into  a  r-onexempt  'jvr^tem 
of  records  or  iny  system  of  reai.-ds 
maintained  by  an  activity  not 
j'.iricipe.lly  tasked  with  cnfcrri.ij^ 
rri.rnin^l  liws  A!'  ^ystom  r.ianager.s. 
therefore,  ar?  C3.v-tior;ed  iocot!i,.ly 
:;tiirtiv  with  Depar^.T-c-nl  o'th-?  Navy 
ref^uLiicr:  o:  :n-3tr.cctijns  p-ohibiting 
6r  limiting  the  i.tccrporation  nf  criminal 
law  enfotcp.T.sr,?  reccrdb  infi  sj  .sterns 
o'her  th<^fi  tLo- -rt-ii.."tairp.:  by  criminal 
•aw  enforr.'irr.-iit  c.c'.;v.:ies. 

excmptiors  p^'\T.:c  ctinin  ciiegories  cf 
reco.'ds  to  h^t  t-tempt^d  from  speoific 
provi.sions  oi"5  •j.is.C.  '*S2a.  Subsections 
(k)(l)-(7)  cf  5  use.  5.>2^  allow      ■ 
exemptions  for  seven  categories  of 
records.  To  be  eligible  for  a  specifi<: 
exemption,  the  ref;ord  mu.U  nuK;l  the 
corresponding  cn^eri.3. 


NOTE:  Depa-nment  of  the  Navy 
Privacy  Act  systems  of  records  which 
contain  classified  information 
automatically  qualify  for  a  (k|(l) 
exemption,  without  an  established 
exemption  rule. 

(1)  (k)(l)  exemption;  Information 
pioperly  Classified  under  Secretary  of 
the  Nav7  Instruction  5720. 42E, 
"Department  of  the  Navy  Freedom  of 
Information  Act  Program"  and  E.O. 
12356.  in  the  interest  of  national 
defen'^e  or  foreign  policy. 

(2)  (k)(2)  exemption;  Investigatory 
information  (other  than  that  informaticn 
within  the  scope  of  §  701. 1 13{f)(2| 
compiled  for  law  enforcement  purposes 
If  maintaining  the  information  causes  an 
individual  to  be  ineligible  for  or  denied 
any  right,  benefit,  or  privilege  that  he  or 
she  would  otherwise  be  eligible  for  or 
entitled  to  under  Federal  law,  then  he 
or  she  shall  be  given  access  to  the 
information,  except  for  the  information 
that.would  identify  a  confidential 

■  source  (see  §  701.1 13(hj.  "confidential 
source")  The  (k)(2)  exemption,  when 
e.^fabhshed.  allows  limited  protection 
on  investigative  records  maintained  for 
use  in  personnel  and  administrative 
actions. 

(3)  (k){3)  exemption:  Records 
maintamed  in  connection  with 
providi.ng  protective  services  to  the 
President  of  the  United  Slates  and  other 
individuals  under  18  U.S.C.  3056. 

(4)  (k)(4)  exemption;  Records  required 
by  Federal  law  to  be  maititained  and 
used  solely  as  statistical  records  that  are 
not  used  to  make  any  determination 
about  an  identifiable  individual,  except 
as  providfsl  by  13  U  S.C.  6. 

(5)  (ki(5)  exemption;  Investigator) 
material  compiled  solely  for  the  purpo.-e 
of  determining  suitability,  eligibility,  or 
qualifications  for  Feder,^l  civiiicn 
einployntent,  military  service.  Fivli-ral 
contracts,  or  acce-s  to  cl.js5if;''l 
i::format;ou,  but  only  ta  th-';  c  •.  ..  :t  such 
niaierirfl  would  revecl  the  id>M'.i'vof  .j 
conflilential  soun:-».  (See  §  70i.1  IJlh), 
"confide'itial  soun::e'j.  TIas  e\prliiitit>j. 
elloivs  prot^ciion  of  confidential 
sources  in  bacLgroMud  mv-jsngjijons. 
ernployuiont  inquiries,  snd  sim.Lir 
inqaiiiss  ustx!  in  ji  •nxMinc-i  .-.•-.-pcnu!,  . 
di.t-rminf  siit'bdi'y,  el::;;';il  ry,  t  r 
c;Uilifii,atiors. 

(ti,  (k)(i\)  o.veir.p:  on;  Te-iir.!:  or 
c xaminrilion  n;;»l«rial  used  rolely  :;. 
dt'terrn'm-  ir-dividual  quahtlcation,  ;or 
Cippoin'mc!!!  or  promotion  in  ihr- 
Fodcial  or  military  service  if  the 
ciiscli  sure  would  compromise  thr- 
objectivity  or  fjimcss  of  the  testniw*  <>r 
examir.Hiion  process. 

(7)  (k!(7)  exemption;  Evaluation 
material  used  to  determin-j  potential  fo.- 
pronsniion  in  (he  military  services,  but 
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only  to  the  extent  that  disc 
reveal  the  identity  of  a  con 
source.  (See  §701. 11 3(h),  " 
source"'.) 

(h)  Confidential  Source.  1 
confidentiality  are  to  be  giv 
limited  basis  and  only  whe 
obtain  the  information  sou 
appropriate  procedures  for 
confidentiality  and  dcisignai 
categories  of  individuals  au 
make  such  promises. 

§701.114    Enforcement  actiofjs 

(a)  Administrative  reme 
individual  who  alleges  he  o 
been  affected  adversely  by  a 
activity's  violation  of  5  U.S 
this  subpart  and  subpart  G  c 
shall  be  permitted  to  seek  re 
SECNAV  through  proper  ad 
channels. 

(b)  Civil  court  actions.  Aft 
exhausting  all  administretiv 
an  individual  may  file  suit  i 
court  againbt  a  naval  activit\ 
the  following  acts: 

(1)  Denial  of  an  amendme 
The  activity  head,  or  his  or  1 
wrongfully  refuses  the  indiv 
request  for  review  of  the  inil 
of  an  amendment  or,  after  re 
wrongfidly  refuses  to  amend 

(2)  Denial  of  access.  The  a 
wrongfully  refuses  to  allow  i 
individual  to  review  the  ren 
wrongfully  denies  his  or  her 
a  copy  of  the  record; 

(3)  Failure  to  meet  record k 
standard.i.  The  activity  fails 
an  individual's  record  with  t 
accuracy,  relevance,  timeli 
completeness  necessar}'  to 
fairness  in  any  determinatio: 
individual's  rights,  benefits. 
privilt?ges  and.  in  fact,  make; 
detern!!mtion  based  on  the  r 

(4)  Failure  to  comply  with 
Act.  The  activity  fails  tg  com 
a.uy  other  provision  of  5  U.S. 
any  rule  or  regulation  promu 
under  5  US.C.  552a  and 
the  individual  to  be  adversel 

(c)  Criminal  penalties.  Su 
(iJ(l)of5U.S.C.  552aautho 
criminal  penalties  against  im 
for  violations  of  its  provision 
are  misdemeanors  punishabl 
ofS5.000. 

( 1 )  Wrongful  disclosure,  j 
or  employee  of  Department  o 
who.  by  virtue  of  his  or  her  e 
or  position,  has  possession  oj 
to  records  and  willfully  mak 
disclosure  knowing  that  disc 
violation  of  5  U.S.C.  552a  or 
and  subpart  G  of  this  part 

(2)  Maintaining  unau 
.Any  member  or  emplovoe  of 
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1  jsure  would      Department  of  the  Navy  who  willfully 
f  dential  maintains  a  system  of  records  for  which 

:onfidential       a  notice  has  not  been  published  under 
periodic  Chief  of  Naval  Operations 
Notes  (OPNAVNOTEs)  5211,  "Current 
Privacy  Act  Issuances." 

(3)  Wrongful  requesting  or  obtaining 
records.  Any  person  who  knowingly 
and  willfully  requests  or  obtains 
information  concerning  an  individual 
under  false  pretenses. 

§701.115    Computer  matching  program. 

(a)  General.  5  U.S.C.  552a  and  this 
subpart  and  subpart  G  of  this  part  are 
applicable  to  certain  types  of  computer 
matching,  i.e.,  the  computer  comparison 
of  automated  systems  of  records.  There 
are  two  specific  kinds  of  matching 
programs  that  are  fully  governed  by  5 
U.S.C.  552a  and  this  subpart  and 
subpart  G  of  this  part: 

(1)  Matches  using  records  from 
Federal  personnel  or  payroll  systems  of 
records; 

(2)  Matches  involving  Federal  benefit 
programs  to  accomplish  one  or  more  of 
the  following  purposes: 

(i)  To  determine  eligibility  for  a 
Federal  benefit. 

(ii)  To  comply  with  benefit  program 
requirements. 

(iii)  To  effect  recovery  of  improper 
payments  or  delinquent  debts  from 
current  or  former  beneficiaries. 

The  record  comparison  must  be  a 
computerized  one.  Manual  comparisons 
are  not  covered,  involving  records  from 
two  or  more  automated  systems  of 
records  (i.e..  systems  of  records 
maintained  by  Federal  agencies  that  are 
subject  to  5  U.S.C.  552a);  or  a 
Department  of  the  Navy  automated 
systems  of  records  and  automated 
records  maintained  by  a  non-Federal 
pgency  (i.e..  State  or  local  government  or 
agent  thereof).  A  covered  computer 
matching  program  entails  iiol  only  the 
actual  computerized  comparison,  but 
also  preparing  and  executing  a  writlen 
agreement  between  the  participants, 
securing  approval  of  the  Defense  Data 
Integrity  Board,  publishing  a  matching 
notice  in  the  Federal  Register  bt-fcrn  the 
match  begins,  ensuring  that 
investigation  and  due  process  are 
completed,  and  taking  ultimate  action,  if 
any. 

Subpart  G-Privacy  Act  Exemptions 

§701.116    Purpose. 

Subparts  F  and  G  of  this  part  contain 
rules  promulgated  by  the  Secretary  of 
the  Navy,  pursuant  to  5  U.S.C.  552a  (j) 
and  (k),  and  subpart  F,  §  701.113,  to 
exempt  certain  systems  of  Dt-partmrnt 
of  the  Navy  records  from  specified 
provisions  of  5  U.S.C.  552a. 
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§  701.1 1 7    Exemption  for  classif ie<J  records. 
All  systems  of  records  maintained  bv 
the  Department  of  the  Navy  shall  be 
exempt  from  the  requirements  of  the 
access  provision  of  the  Privacy  Act  (5 
U.S.C.  552a(d))  under  the  (k)(l) 
exemption,  to  the  extent  that  the  s\stem. 
contains  information  properly  classified 
under  E.O.  12356  and  that  is  "required  bv 
that  E.O.  to  be  kept  secret  in  the  interest 
of  national  defense  or  foreign  policy. 
This  exemption  is  applicable  lo  parts  of ' 
all  systems  of  records  including  those 
not  otherwise  specifically  designated  f(,r 
exemptions  herein  which  contain 
isolated  items  of  properly  classified 
information. 

§701.118    Exemptions  for  specific  Navy 
record  systems. 

(a)  System  Identifier  and  l^ame: 
N0107b-9,  White  House  Support 
Program. 

Exemption:  Portions  of  this  system  of 
records  are  exempt  from  the  following 
subsections  of  the  Privacy  Act:  (c)(3). 
(d).  (e)(1).  (e)(4)  (G)  through  (1).  and  (ft. 

Authoritv:  5  U.S.C.  552afk)  |1).  (2). 
(3).  and  (5). 

Reasons:  Exempted  portions  of  this 
system  contain  information  which  has 
been  properly  classified  under  E.O. 
12356,  and  which  is  required  to  be  ktpi 
secret  in  the  interest  of  national  defense 
or  foreign  policy.  Exempted  portions  of 
this  system  may  also  contain 
information  considered  relevant  and 
necessary  to  make  a  determination  as  to 
qualifications,  eligibility,  or  suitability 
for  access  to  classified  information,  and 
which  was  obtained  by  providing  an 
express  or  implied  promise  to  the 
source  that  his  or  her  idrntitv  would  not 
be  revealed  to  the  subject  of  the  record. 
Exempted  portions  of  this  sv.stem  mav 
also  contain  information  collected  and 
maintained  in  connection  with 
providing  protective  services  to  the 
President  and  other  individuals' 
protected  pursuant  to  13  U.S.C.  3056. 
Exempted  portions  of  this  system  m^v 
also  contain  investigative  records 
compiled  for  law  enforcement  purpost  s., 
the  disclosure  of  which  could  reveal  the 
identity  of  sources  ivno  provide 
information  under  an  express  or  implied 
promise  of  confidentiality,  compromise 
investigative  techniques  and 
procedures,  jeopardize  vhe  ii:e  or 
physical  safety  of  law-enforcement 
personnel,  or  otherwise  i.nterfere  with 
enforcement  proceedings  or 
adjudications. 

(b)  System  Identifier  a:;d  \un,e: 
N0113i-1.  Officer  Selection  and 
Appointment  System. 

Exemption:  Portions  ci  this  system  vi 
records  are  exempt  from  the  followinc 
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subsections  of  the  Privacy  Act.  (c)(3). 
W,  (eKD.  (e)(4)(G)  through  (I),  and  (f). 

A'Jthoritv: 5  V.S.C.  552d(k)(l).  (5).  (P). 
dr.d  (7). 

Fer.som:  Granting  individuals  ;icc«;ss 
'i>  portions  of  this  system  of  records 
f  oi'td  result  in  the  disclosure  of 
c'jssdied  material,  or  tho  idontification 
of  sources  who  provided  information  to 
the  government  under  an  express  or 
'.mpiii'd  promise  of  copfidentiality. 
Material  will  be  screened  to  permit 
iccesi  to  unclassified  riaterial  and  to 
tnformaiion  that  does  nut  d\;;clos>>  thf 
idt-utJty  of  a  confidential  source. 

fcl  Sv^ipm  Identifii^rand  l^Jamf 
(Sim  ^^.^-2.  Recruiting  En!^>:rd  S.'i,\:tion 
^y-itetn. 

E.KPrnp'.ion:  Portions  of  t|;is  s\stoin  of 
rL>c6rd.>  are  exempt  from  thf^  fcllou  ing 
s^ibsfs'tions  of  the  Privacy  Act:  (i;  ■('>). 
(A).  U^tH).  (eK4l(G)  through  (1),  and  (f). 

AufHdlv:  5  U  S.C.  S'^li  '.(kJCJ).  (5).  (r,i. 
^('.d  {7). 

Rt'a.-ons  Granting  individuals  access 
tr»  [>or,tors  of  this  syst'^m  cf  records 
( ould  result  in  the  disclosure  of 
cLt.ssifted  material,  or  the  identifir 


itiun 
of  <;ources  who  provided  information  to 
thefovernmenf  under  an  f^xpress  or 
tmpied  promise  of  confide  ntialitv. 
\tjtt»r;al  wd!  be  screened  to  permit 
access  to  unclasskRed  material  ^nd  to 
inforrr  jiion  that  does  not  disclose  tb.e 
identity  of  a  confidential  source. 

(d)  System  fdentifierand  ^■','arne:  , 
N01640-r,  Individual  Correctional 
Records. 

Exemplion:  Portions  of  this  system  of 
records  are  exempt  from  the  following 
iubsectionsof  the  Privacy  Act:  (c)(3). 
(c}(4>,  fd),  (e)(2),  (e)(3).  (e)(4)(G)  through 
(I).  re)f5).  (e)(8).  (f).  and  (g). 
Authority: 5  U.S.C.  552a(j)(2i. 
Reason.- Granting  individuals  access 
to  portions  of  these  records  pertaining  to 
or  c-usisting  of,  but  not  limited  to. 
disciplinary  reports,  criminal 
investigations,  and  related  statements  of 
witnesses,  and  .rjch  other  related  matter 
m  conjunction  with  the  enforcement  of 
criminal  laws,  could  interSere  with  the 
orderly  investigations,  with  the  orderly 
administration  of  justice,  and  possibly 
enable  suspects  to  avoid  detection  or 
apprehension.  Disclosure  of  this 
information  could  result  in  the 
concealment,  destructior..  or  fabrication 
of  evidence,  and  jeopardize  the  safety 
and  well-being  of  informants,  witnesses 
and  ihe'T  families,  and  law  enforcement 
personnel  and  their  families.  Disclosure 
of  this  information  could  also  reveal  and 
render  ineffectual  investigative 
techniques,  sources,  and  methods  used 
by  tliese  components  and  could  result  in 
the  invasion  of  the  privacy  of 
individuals  only  incidentally  related  to 


an  investigation.  The  exemption  of  the 
individual's  right  of  access  to  portions 
of  these  records,  and  the  reasons 
therefor,  necessitate  the  exemption  of 
this  system  of  records  from  the 
requirement  of  the  other  cited 
provisions 

(e)  System  (deMifierand  Name 
NO] 734-3.  Navy  Child  Development 
Services  Program. 

fvpmpfxori  Portions  of  this  system  of 
records  are  exempt  from  the  following 
subsections  of  the  Privacy  Act:  {c)(3) 
and  (d). 

Authoaty:  5  U.S.C.  5523(k!(2). 
Reasons:  E:vemption  is  needed  in 
order  to  encourage  persons  having 
knowledge  of  abusive  or  neglectful  acts 
toward  children  to  report  such 
information,  and  to  protect  such  sources 
from  embarrassment  or  recrimination,  as 
well  as  to  protect  their  right  to  privacy. 
It  is  essential  that  the  identitie.s  of  all 
individuals  who  furnish  information 
under  an  express  promise  of 
confidentiality  be  protected. 
Additicnally.  granting  individuals 
access  to  information  relating  to 
criminal  and  civil  law  enforcement,  as 
well  as  the  release  of  certain  disclosure 
accountings,  could  interfere  with 
ongoing  inve-f igations  and  the  orderly 
administration  of  justice,  in  diat  k  could 
result  in  the  concealment,  alteration. 
^  destruction,  or  fabrication  of 
information,  could  hamper  the 
identification  of  offenders  and  the 
disposition  of  charges;  ar.d  could 
jeopardi2e  the  safety  and  well  being  of 
parents  and  their  children 

(f)  Sv^fem  Identifier  and  Name 
N03834-1.  Special  Intelligence 
Personnel  Access  File. 

Exemption:  Portions  of  this  system  of 
records  are  exeupf  from  the  following 
subsections  of  the  Privacy  Act:  (c)(3), 
(d).  (e)(1).  (e)(4j  (GJ  through  (I),  and  (f) 
Authority:  5  U  S.C.  552a(k)'(l)  and  (5). 
Reasons:  Exempted  portions  of  this 
system,  contain  information  that  has 
been  properly  classified  under  E.O. 
12356.  and  that  is  required  to  be  kept 
secret  in  tlie  interest  of  national  d(*fense 
or  foreign  folicy.  Exempted  portions  of 
this  system  also  contain  information 
considered  relevant  and  necessary  to 
make  a  determination  as  to 
qualifications,  eligibility,  or  suitability 
for  access  to  classified  information  and 
was  obtained  by  providing  an  express  or 
implied  assurance  to  the  source  that  his 
or  her  identity  would  not  be  revealed  to 
the  subject  of  the  record. 

(g)  System  Identifier  and  Name: 
N04060-1.  N'avy  and  Marine  Corps 
Exchange  Security  Files. 

Exemption:  Portions  of  this  system  of 
records  are  exempt  from  the  following 


subsections  of  the  Privacy  Act:  (c)(3).' 
(d),  (e)(4)  (G)  through  (I),  and  (f). 

Authorit\r  5  U.S.C.  552afk)(2). 

Reasons:  Granting  individuals  access 
to  information  collected  and  maintained 
by  these  activities  relating  to  the 
enforcement  oflriminal  laws  could 
interfere  with  orderly  invesUgations. 
with  orderly  adrninistration  of  justice, 
and  possibly  enable  suspects  to  avoid 
detection  or  apprehension.  Disclosure  of 
this  information  could  result  in  the 
concealment,  destruction,  or  fabrication 
of  evidence,  and  could  also  reveal  and 
render  ineffectual  investigative 
techniques,  sources.  ai;d  methods  used 
by  these  activities. 

(h)  System  Identifier  and  iVcuj^ 
N'0438i-1.  IG  ln\eitigato'>-  System 

Exemption:  Portions  cf  this  system  or 
records  are  exempt  from  the  foiiowing 
subsections  of  the  Privacy  Act:  (c)(3). 
(c)(4).  (d),  (e)(2).  (e)(3).  (e)(4)  (G)  through 
(I),  (e)(.5).  (e)(8).  (n.  and  (g). 

Authority:  5  U.S.C.  .^52a(j]  (2). 

Reasons:  Granting  individuals  access 
to  information  collected  and  maintained 
by  these  activities  relating  to  the 
enforcement  of  criminal  laws  could 
interfere  with  orderly  investigations,  the 
orderly  administration  of  justice,  and 
might  enable  suspects  to  avoid  detection 
and  apprehension.  Disclosures  of  this 
information  could  result  in  the 
concealment,  destruction,  or  fabrication 
cf  evidence,  and  possibly  jeopardize  the 
safety  and  well  being  of  informants, 
witnesses  and  their  families.  Such 
disclosures  could  also  reveal  and  render 
ineffectual  investigatory  techniques  and 
methods  and  sources  of  information  and 
could  result  in  the  invasion  of  the 
personal  privacy  of  individuals  only 
incidentally  related  loan  investigation. 
The  exemption  of  the  individual's  right 
of  access  to  his  or  her  records,  and  the 
reasons  therefore,  necessitate  the 
exemption  of  this  system  of  records 
from  the  provisions  of  the  other  cited 
sections  of  5  U.S.C  552a. 

(i)  System  Identifier  and  Name: 
N04385-2.  Hotline  Program  Case  Files. 
Exemption:  Portions  of  this   vstem  of 
records  are  exempt  from  the  ioiiowing 
subsections  of  the  Privacy  Act;  (c)l3). 
(d).  (e)(1).  (e)(4)(G).  (H).  (I).  r.nd(f). 

Authority:  5  US  C.  552a(k)  (i|.  (2). 
(5).  (6)  and  (7). 

Reasons:  Exempted  portions  of  this 
system  consist  of  inforniation  compiled 
for  the  purpose  of  investieatioas. 
including  reports  of  informants  and 
investigators.  Such  investigations  may 
be  associated  with  identifiable 
individuals.  Disclosure  of  files  in  this 
system  ivould  interfere  with  orderly 
investigations,  and  possibly  result  in  the 
concealment,  destruction,  or  fabrication 
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of  HvideiK  i\  and  possibly  jec  pardize  the 
safety  and  wp-ll-being  of  info  mants, 
uitnossps  and  their  families.  Such 
disclcisures  could  also  reveal  and  render 
ineffectual  investigatory  tech  iiiques  and 
nicthodsoand  sources  of  infoi  niation  and 
( ould  fu.i-ther  result  in  the  in  'asion  of 
the  personal  privacy  of  indiv  duals  only 
incidentally  related  to  an  inv  jstigation. 
Depending  on  the  nature  oft  le 
ronipldinl.  records  may  conti  in 
information  that;  is  currently  and 
properly  classified  pursuant  i  o  E.O.  and 
must  be  kept  secret  in  the  int  (rest  of 
national  defense  or  foreign  p<  licy,  is 
confidentially  provided  infor  nation 
located  in  investigatory  recor  Is 
rompiled  for  the  purposed  of 
enforcement  of  non-criminal  aw,  relates 
to  qualifications,  eligibility,  a  r 
suitability  for  Federal  emploj  ment,  is 
lest  or  examination  material  i  sed  to 
determine  qualifications  for 
appointment  or  promotion  in  the 
Federal  service,  is  confidenli;  lly 
provided  information  used  to  determine 
potential  for  promotion  in  \h(  armed 
services. 

(j)  Systf^m  Identifier  and  Nc  me: 
N05300-3,  Faculty  Profession  al  Files. 

Exemption:  Portions  of  this  system  of 
records  are  exempt  from  the  f  illovving 
subsections  of  the  Privacy  Ad ;  (c)(3), 

,  (d),  (e)(4)  (G)  and  (H),  and  (f). 

1      Authority:  5  U.S.C.  552a(k)(  S). 

f      Heasons:  Exempted  portion  ;  of  this 
system  contain  infonnation  cc  nsidered 
relevant  and  necessary  to  mak  s  a  release 
determination  as  to  qualifications, 
eligibility,  or  suitability  for  Federal 
employment,  and  was  obtaine  i  by 
providing  an  express  or  impli(  d 
promise  to  the  source  that  his  or  her 
identity  would  not  be  revealec  to  the 
subject  of  the  record. 

(k). System  Identifier  and  Nc  me: 
N05354-1,  Equal  Opportunity 
Information  Management  Syst  jm. 

Exemption:  Portions  of  this  ;ystem  of 
records  are  exempt  from  the  fc  llowing 
subsections  of  the  Privacy  Act  (c)(3), 
(d).  (e)(4;(f^.)through(I),and(l| 

Authority:  5  U.S.C.  552a(k)(  )  and 

Reasons:  Granting  access  to 
information  in  this  system  of  r  ;cords 
could  result  in  the  disclosure  (  f 
classified  material,  or  reveal  tf  e  identity 
of  a  source  who  furnished  info  mation 
to  the  Government  under  an  e; 
implied  promise  of  confidenti; 
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Material  will  be  screened  to  pe  rmit 
access  to  unclassified  material  and  to 
information  that  will  not  discli  ise  the 
identity  of  a  confidential  sourc  >. 

(1)  System  Identifier  and  A/a;  le: 
N05520-1,  Personnel  Security 
Eligibility  Information  System. 


press  or 
lity. 


Exemption:  Portions  of  this  svsfem  of 
records  are  exempt  from  the  following 
subsections  of  thePrivacy  Att:  (c)(3), 
(d),  (e)(4)(G)  and  (I),  and  (D. 

Authoritv:5  U.S.C.  552alk)  (1).  (2), 
(o),and(7). 

Reasons:  Granting  individuals  access 
to  information  collected  and  maintained 
in  this  system  of  records  could  interfere 
with  orderly  investigations;  result  in  the 
disclosure  of  classified  material: 
jeopardize  the  safety  of  informants, 
witnesses,  and  their  families;  disclose 
investigative  techniques:  and  result  in 
the  invasion  of  privacy  of  individuals 
only  incidentally  related  to  an 
investigation.  Material  will  be  screened 
to  permit  access  to  unclassified 
information  that  will  not  disclose  the 
identity  of  sources  who  provide  the 
information  to  the  government  under  an 
express  or  implied  promise  of 
confidentiality. 

(m)  System  Identifier  and  Name: 
N05520^,  NIS  Investigative  Files 
System. 

Exemption  (1):  Portions  of  this  system 
of  records  are  exempt  from  the 
following  subsections  of  the  Privacy 
Act:  (c)(3),  (c)(4),  (d),  (e)(2).  (e)(3), 
(e)(4)(G)  through  (1),  (e)(5),  (e)(8).  (f).  and 

(g)- 

Authority  (1):  5  V.S.C.  552a(j)(2). 

Reason  (1):  Granting  individuals 
access  to  information  collected  and 
maintained  by  this  activity  relating  to 
the  enforcemeift  of  criminal  laws  could 
interfere  with  the  orderly  investigations, 
with  the  orderly  administration  of 
justice,  and  possibly  enable  suspects  to 
avoid  detection  or  apprehension. 
Disclosure  of  this  information  could 
result  in  the  concealment,  destruction, 
or  fabrication  of  evidence,  and 
jeopardize  the  safety  and  well-being  of 
informants,  witnesses  and  their  families, 
and  law  enforcement  personnel  and 
their  families.  Disclosure  of  this 
information  could  also  reveal  and 
render  ineffectual  investigative 
techniques,  sources,  and  methods  used 
by  these  components  and  could  result  in 
the  invasion  of  the  privacy  of 
individuals  only  incidentally  related  to 
an  investigation.  The  exemption  of  the 
individual's  right  of  access  to  portions 
of  these  records,  and  the  reasons 
therefor,  necessitate  the  exemption  of 
this  system  of  records  from  the 
requirement  of  the  other  cited 
provisions. 

Exemption  (2):  Portions  of  this  system 
of  records  are  exempt  from  the 
following  subsections  of  the  Privacv 
Act:  (c)(3).  (d),  (e)(1),  (e)(4)(G)  through 
{n,and(n. 

Authority  (2):  5  U.S.C.  5.52a(k)  ()).  (3), 
(4),  (5)  and  (6). 


Reason  12):  The  release  oi  disclosure 
accountings  would  permit  the  jabjecl  of 
an  investigation  to  obtain  Vfrlsiable 
information  concerning  !he  nature  of 
that  investigation,  and  the  information 
contained,  or  the  identitv  of  uitnesses 
or  informants,  would  therefor  pfesent  a 
serious  impediment  to  la^v.en'orcpnient. 
In  addition,  disclosure  of  the  accounting 
would  amount  to  notice  to  the 
individual  of  the  existence  of  a  ret  ord. 
Access  to  the  records  confai-ried  in  this 
system  would  inform  f.he  subject  of  the 
existence  of  material  compilfnil  for  law 
enforcement  purposes,  the  premature 
release  of  which  could  prever.l  the 
successful  completion  of  invessigation. 
and  lead  to  the  improper  ir.nueneing  of 
witnesses,  the  destruction  cf  records,  or 
the  fabrication  of  testimony  Exempt 
portions  of  this  system  also  contain 
information  that  has  been  properly 
classified  under  E.O.  12356.  and  that  is 
required  to  be  kept  secret  in  the  interest 
of  national  defense  or  foreign  policy. 

Exempt  portions  of  this  system  also 
contain  information  considered  relevant 
and  necessary  to  make  a  determination 
as  to  qualifications,  eligib)]ity.  or 
suitability  for  Federal  civilian 
employment,  military  service,  Federal 
contracts,  or  access  to  classified 
information,  and  was  obtained  by 
providing  an  express  or  implied 
assurance  to  the  source  that  his  or  her 
identity  would  not  be  revealed  to  the 
subject  of  the  record.  The  notice  of  this 
system  of  records  published  in  the 
Federal  Register  sets  forth  the  basic 
statutory  or  related  authority  for 
maintenance  of  the  system. 

The  categories  of  sources  of  records  in 
this  system  have  been  published  in  the 
Federal  Register  in  broad  generic  terms. 
The  identity  of  specific  sources, 
however,  must  be  withheld  m  order  to 
protect  the  confidentiality  of  the  source, 
of  criminal  and  other  law  e-fcrcement 
information.  This  exemption  is  further 
necessary  to  protect  the  privacy  and 
physical  safety  of  witnesses  and 
informants. 

This  system  of  records  is  exemplr-d 
from  procedures  for  notice  to  an 
individual  as  to  the  existence  of  records 
pertaining  to  him/her  desjing  with  an 
actual  or  potential  civil  or  regulatory 
investigation,  because  such  notice  lo  an 
individual  would  be  detrimental  lo  the 
successful  conduct  and/or  completion 
of  an  investigation,  pending  or  future. 
Mere  notice  of  the  fact  of  an 
investigation  could  inform  the  subject  or 
others  that  their  activities  are  under,  or 
may  become  the  subject  of,  an 
investigation.  This  could  enable  the 
subjects  to  avoid  detection,  to  influence 
witnesses  improperly,  to  destroy 
records,  or  to  fabricate  testimony. 


Exempt  portions  of  this  system 
containing  screening  board  reports. 
Screening  board  reports  set  forth  the 
results  of  oral  examination  of  applicants 
for  a  position  as  a  special  agent  with  the 
Naval  Investigation  Service  Command. 
Disclosure  of  these  records  would  reveal 
the  areas  pursued  in  the  course  of  the 
e.xamination  and  thus  adversely  affect 
the  result  of  the  selection  process. 
Equally  important,  the  records  contain 
the  candid  views  of  the  members 
composing  the  board.  Release  of  the 
^  reco.'ds  could  affect  the  willingness  of 
the  members  to  provide  candid  opinions 
and  thus  diminish  the  effectivenes;>  of  a 
program  which  is  essential  to 
maintaining  the  high  standard  of  the 
Special  Agent  Corps.,  i.e.,  those  records 
'.:f;nstituting  e.xamination  niaterfal  used 
•iohly  to  determine  inrii.idual 
qualifications  for  appointment  in  the 
Federal  service. 

(n)  System  Identifier  and  Name: 
Nn5520-5.  Navy  foint  Adjudication  and 
CU^arance  System  (NJACS). 

Exemption:  Portions  of  this  sy^leni  of 
a'cords  are  exempt  from  the  follcwino 
■iubscctionsof  5  U.S.C.  552a;  (dUl-Sl 

Authority:  5  ir.S.c.  552a(kl(l)  and 
lk)(.5}. 

Reasons:  Granting  individuals  access 
t'»  information  collected  and  maintained 
in  this  system  of  records  could  result  in 
the  disclosure  of  classified  material:  and 
(enpardize  the  safety  of  informants,  and 
fheir  families.  Further,  tht-  intpgrity  of 
the  system  must  be  ensured  so  that 
complete  and  accurate  rtcords  of  all 
adjudications  are  maintained. 
Aiuf-ndment  could  cause  allerdtiod  of 
*hu  record  of  adjudication. 

(fi)  System  Identifier  and  \'ar:>: 
N'0")o27-1.  Secu'-itv  Incident  Svslecu. 

Exnniption:  Portions  of  this  ;svst«,>m  of 
rticords  areexercpt  frojo  tlu;  following! 
sub.sections  ot  tho  Privacv  Act:  (c)(31. 
((  K4).  (d).  (e)(2).  and  (r)(41(C)  thro-igh 
(!1.  (e)(5).  (e)(H).(n  and  (i^). 
Authority:  5  U.S.C  552a(i!(2) 
fiVn.sons.Granrir.g  uidividuals  access 
'"  information  collected  and  maintained 
by  this  component  rs>lat;ng  to  tht; 
iT.forcoment  of  criminal  Lwscouici 
interfere  with  orderly  administration  of 
justice,  and  possibly  enable  suspec:ts  to 
^void  detection  or  apprehension. 
Disclosure  of  this  information  could 
rosult  in  concealment,  destruction,  or 
fabrication  of  evidence,  and  jeopardize 
the  safety  and  well  being  of  informants, 
witnesses  and  their  families,  and  of  law 
enforcement  personnel  and  their 
families.  Disclosure  of  this  information 
could  also  reveal  and  render  ineffectual 
investigative  techniques,  sources,  and 
methods  used  by  this  component,  and 
could  result  in  the  invasitm  of  privacy 


of  individuals  only  incidentally  related 
to  an  investigation.The  exemption  of  the 
individual's  right  of  access  to  his  or  her 
re,cords.  and  the  reason  therefore, 
necessitate  the  exemption  of  this  system 
of  records  from  the  requirements  of 
other  cited  provisions. 

(p)  System  Identifier  and  Name: 
N05527-4,  Naval  Security  Group 
Personnel  Security/Access  Files. 

Exemption-  Portions  of  this  system  of 
records  are  exempt  from  the  following 
subsections  of  the  Privacy  Act:  (c)(3). 
(d),  (e)(1).  (e)(4)(G)  through  (I),  and 
(fl.Authoritv:  5  U.S.C.  552a(k)(l) 
through  {k)(5). 

Reasons:  Exempt  portions  of  this 
system  contain  information  that  has 
been  properly  classified  under  E.O. 
12356,  and  that  is  required  to  be  kept 
secret  in  the  interest  of  national  defense 
or  foreign  policy.  Exempt  portions  of 
this  system  also  contain  information 
considered  relevant  and  necessary  lo 
make  a  determination  as  to 
qualification,  eligibility  or  suitability  for 
access  to  classified  special  intelligence 
information,  and  that  was  obtained  by 
providing  an  express  or  implied 
promise  lo  the  source  thai  his  or  her 
identity  would  not  be  revealed  to  the 
subject  of  the  record. 

(q)  System  Identifier  and  Name: 
N05 800-1.  Legal  Office  Litigation/ 
Cotrespondence  Files. 

Exemption:  Portions  of  this  system  of 
records  are  exempt  from  Ihe  following 
subsections  of  the  Privacy  Act;  (d), 
(e){l!.and(n(2).(3),  a.nd(4). 

Authority:  5  U.S.C.  552a(k)(l).  (k)(2). 
'k)(5).  (k)(6).and(k)(7). 

Reasons:  Subsection  (d)  because 
granting  individuals  access  to 
information  relating  to  the  prep.^iration 
and  conduct  of  litigation  would  impair 
the  development  and  implementation  of 
legal  strategy.  Accordingly,  such  records 
are  exempt  under  the  attorney-client 
privilege.  Disclosure  might  also 
compron:ise  on-going  investigations  and 
reveal  confiJ.entia!  info.'-mants. 
.'\ciditior,a!iy.  granting  access  to  the 
record  Mihirci  would  seriouslv  i.nipair 
the  Nrivy's  ability  to  negotiate 
settlements  or  pursue  other  civil 
remedies.  Amendment  is  inappropriate 
because  the  litigation  files  contain 
offic;-;!  records  including  transcripts, 
court  orders,  investigatory  materials, 
evidentiary  materials  such  as  exhibits, 
decisional  memorandum  and  other  case- 
related  papers.  Administrative  due 
process  could  not  be  achieved  by  the 
"exparte"  correction  of  such  materials 

Subsection  {e)(l)  because  it  is  nol 
possible  in  all  instances  to  determine 
relevancy  or  necessity  of  specific 
informtttion  in  the  early  stages  of  case 


development.  What  appeared  relevant 
and  necessary  when  collected, 
ultimately  may  be  deemed  unnecessary 
upon  assessment  in  the  context  of 
devising  legal  strategy.  Information 
collected  during  civil  litigation 
investigations  which  is  not  used  during 
subject  case  is  often  retained  to  provide 
leads  in  other  cases  or  to  establish 
patterns  of  activity. 

Subsection  {f)(2),  (3),  and  (4)  because 
this  record  system  is  exempt  from  the 
individual  access  provisions  of 
subsection  (d). 

(r)  5>sfpm  Identifier  and  Name: 
N05819-3.  Naval  Clemency  and  Parole 
Board  Files. 

Exemption:  Portions  of  this  syste.m  of 
records  are  exempt  from  the  following 
subsections  of  the  Privacy  Act:  (c)(4) 
W.  (el(4)(C),  and  (f). 

Authority:  5  U.S.C.  552a(j)(2). 
Reasons:  Granting  individuals  access 
lo  records  maintained  by  this  Board 
could  interfere  with  internal  processes 
by  which  Board  personnel  are  able  to 
formulate  decisions  and  policies  with 
regard  to  clemency  and  parole  in  cases 
involving  naval  prisoners  and  other 
persons  under  the  jurisdiction  of  the 
Board.  Material  will  be  screened  to 
permit  access  lo  all  material  except  such 
records  or  documents  as  reflect  itenjs  of 
opinion,  conclusion,  or 
recommendation  expressed  by 
individual  board  mem1)ers  or  by  the 
board  as  a  whole. 

The  e.vcmplion  of  the  individual's 
right  to  access  to  portions  of  these 
records,  and  the  reasons  therefore. 
net:essitate  the  partial  cxemplio^Tof  this 
system  uf  records  from  the  requirements 
of  the  other  cited  provisions. 

(s|  System  Identifier  and  Name:  \ 

N0f)320-2.  Family  .'\d\ocacy  Program     i 
.System. 

Exemption:  Portions  of  this  system  of 
records  are  exempt  from  the  folloiving 
subsections  of  the  Privacy  Act:  (c)|3) 
and  (cl). 

Authcritv:  5  U.S.C.  552a(k)(2)  and 
(k)(5) 

Hfosofij,.  Exemption  isneei!^d  in 
order  to  encourage  persons  hav  ing 
knowledge  of  abusive  or  neglectful  acts 
toward  children  to  report  such 
inforuiation.  and  to  protect  such  sources 
from  embarrassment  or  recriminations, 
as  well  as  lo  protect  their  right  to 
privacy.  It  is  essential  that  the  identities 
of  all  individuals  who  furnish 
information  under  an  express  promise 
of  confidentiality  be  protected. 
Additionally,  granting  individuals 
access  to  information  relating  to  j 

criminal  and  civil  law  enforcement,  as    ' 
well  as  the  rclea.se  of  certain  disclosure 
accounting,  could  interfere  with  I 
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ongoing  investigations  and  the  orderly 
administration  of  justice,  in  jthat  it  could 
result  in  the  concealment,  alteration, 
destruction,  or  fabrication  o 
information;  could  hamper  t  le 
identification  of  offenders  oi  edleged 
offenders  and  the  disposition  of  charges; 
and  could  jeopardize  the  saf  jty  and  well 
being  of  parents  and  their  ch  ildren. 

Exempted  portions  of  this  system  also 
contain  information  conside  -ed  relevant 
and  necessary  to  make  a  det(  rmination 
as  to  qualifications,  eligibility,  or 
suitability  for  Federal  employment  and 
Federal  contracts,  and  that  w  as  obtained 
by  providing  an  express  or  ii  iplied 
promise  to  the  soiu-ce  that  hi  >  or  her 
identity  would  not  be  reveali  ;d  to  the 
subject  of  the  record. 

(t)  System  Identifier  and  1\  ime: 
N 12930-1,  Human  Resource ;  Group 
Personnel  Records. 

Exemption:  Portions  of  thi  ;  system  of 
records  are  exempt  from  the  ollowing 
subsections  of  the  Privacy  A<  t:  (d), 
(e)(4)(G)  and  (H),  and  (f). 

Authority:  5  U.S.C.  552a(k  [5]  and 
(k)(6). 

Reasons:  Exempted  portioi  s  of  this 
system  contain  information  c  onsidered 
relevant  and  necessary  to  ma  te  a 
determination  as  to  qualifical  ions, 
eligibility,  or  suitability  for  F  jderal 
employment,  and  was  obtain  jd  by 
providing  express  or  implied  promise  to 
the  source  that  his  or  her  idei  itity  would 
not  be  revealed  to  the  subject  of  the 
record.  Exempted  portions  of  this 
system  also  contain  test  or  ex  imination 
material  used  solely  to  deterr  line 
individual  qualifications  for 
appointment  or  promotion  in  the 
Federal  service,  the  disclosur ;  of  which 
would  comprise  the  objectivi  y  or 
fairness  of  the  testing  or  exan  ination 
process. 

§701.119    Exemptions  for  Spec  tic  Marine 
Corps  Record  Systems. 

(a)  System  Identifier  and  Ni  \me: 
M.MNOOOia,  Base  Security  In  idont 
Reporting  System. 

Exemption:  Portions  of  this  system  of 
records  are  exempt  from  the  f  )llowing 
subsections  of  the  Privacy  Ac  :  (c)(3), 
{c)(4),  (d),  (e)  (2)  and  (3),  (e)(4  (G) 
through  (I),  (e)(5),  (e)(8),  (f),  ai  d  (g). 

Authority:  5  U.S.C.  552a(i)(: :). 

Reasons:  Granting  individu  ils  access 
to  information  collected  and  i  laintained 
by  these  activities  relating  to  Ipe 
enforcement  of  criminal  laws  :ould 
interfere  with  orderly  investig  ations. 
with  the  orderly  administratic  n  of 
justice,  and  might  enable  susp  ects  to 
avoid  detection  or  apprehensi  m. 
Disclosure  of  this  information  could 
result  in  the  concealment,  destruction, 
or  fabrication  of  evidence,  anc 


jeopardize  the  safety  and  well  being  of 
informants,  witnesses  and  their  families 
and  law  enforcement  personnel  and 
their  families.  Disclosure  of  this 
information  could  also  reveal  and 
render  ineffectual  investigative 
techniques,  sources,  and  methods  used 
by  this  component,  and  could  result  in 
the  invasion  of  the  privacy  of 
individuals  only  incidentally  related  to 
an  investigation.  The  exemption  of  the^ 
individual's  right  of  access  to  his  or  her 
records,  and  the  reasons  therefore, 
necessitate  the  exemption  of  this  system 
of  records  from  the  requirements  of/ 
other  cited  provisions.  ^,--— ^^ 

(b)  System  Identifier  and  Name: 
MINOOOOl,  Personnel  and  Security 
Eligibility  and  Access  Information 
System. 

Exemption:  Portions  of  this  system  of 
records  are  exempt  for  the  following 
subsections  of  the  Privacy  Act:  (c)(3), 
(d),  (e)(1),  (e)(4)(G)  through  (I),  and  (f). 

Authority:  5  U.S.C  552a(k)(2),  (k)(3), 
and  (k)(5),  as  applicable. 

Reasons:  Exempt  portions  of  this 
system  contain  information  that  has 
been  properly  classified  under  E.O. 
12356,  and  that  is  required  to  be  kept 
secret  in  the  interest  of  national  defense 
or  foreign  policy. 

Exempt  portions  of  this  system  also 
contain  information  considered  relevant 
and  necessary  to  make  a  determination 
as  to  qualifications,  eligibility,  or 
suitability  for  Federal  civilian 
employment,  military  service.  Federal 
contracts,  or  access  to  classified, 
compartmented,  or  otherwise  sensitive 
information,  and  was  obtained  by 
providing  an  expressed  or  implied 
assurance  to  the  source  that  his  or  her 
identity  would  not  be  revealed  to  the 
subject  of  the  record. 

Exempt  portions  of  this  system  further 
contain  information  that  identifies 
sources  whose  confidentiality  must  be 
protected  to  ensure  that  the  privacy  and 
physical  safety  of  these  witnesses  and 
informants  are  protected.  ' 

Dafe«l:  May  2(i,  1994. 


L.  M.  Bynum, 

Alternate  OSD  Fed f  ml  Register  Liaison 

Officer,  Department  of  Defense. 

|FR  Doc  94-13279  Filed  05-31-94:  8 :4S  .imj 
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DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  117 

[CGD09-94-008] 

RIN2115-AE47 

Drawbridge  Operation  Regulations; 
Black  Rock  Canal,  NY 

agency:  Coast  Guard,  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  At  the  request  of  the  Canadian 
National  Railway  Company,  the  Coast 
Guard  is  considering  a  change  to  the 
operating  regulations  governing  the 
Canadian  National  railroad  bridge  at 
mile  3.8  across  the  Black  Rock  Canal  in 
Buffalo,  New  York,  by  not  requiring 
bridgetenders  to  be  in  constant 
attendance  at  the  bridge  during  perio<ls 
of  time  when  there  is  httle  or  no 
significant  navigation  on  the  Canal.  This 
action  should  relieve  the  bridge  owner 
of  the  burden  of  having  a  bridgetender 
in  constant  attendance  and  should  still 
provide  for  the  reasonable  needs  of 
navigation. 

DATES:  Comments  must  be  received  on 
or  before  August  1,  1994. 
ADDRESSES:  Comments  may  be  mailed  to 
Commander  (obr).  Ninth  Coast  Guard 
District,  1240  East  Ninth  Street, 
Cleveland,  Ohio  44199-2060,  or  may  be 
delivered  to  room  2083D  at  the  above 
address  between  6:30  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
hohdays.  The  telephone  number  is  (2,16) 
522-3993.  ft 

The  Commander  Ninth  Coast  Gua^ 
District  m.-untains  the  public  docket  lor 
this  rulemaking.  Comments  will  become 
part  of  the  docket  and  will  bo  available 
for  inspection  and  copying  at  the  above 
address. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Robert  VV.  Bloom.  Jr.,  Chief,  Bridge 
Branch  at  (216)  522-3993. 

SUPPLEMENTARY  INFORMATiON: 

Request  for  Comments 

The  Coast  Guard  encourages 
interested  persons  to  participate  in  this 
ndemaking  by  submitting  written  data, 
views,  or  arguments.  Persons  submitting 
comments  should  include  their  names 
and  addres.ses,  identify  this  rulemaking 
(CGD09-94-008)  and  the  specific 
section  of  this  proposal  to  which  each 
comment  applies,  and  give  a  reason  for 
each  comment.  Persons  wanting 
acknowledgment  of  receipt  of  comments 
should  enclose  a  stamped,  self- 
addressed  postcard  or  envelope. 

The  Coast  Guard  will  consider  all 
comments  received  during  the  comment 


period.  This  proposal  may  be  changetl 
in  view  of  the  comments. 

The  Coast  Guard  plans  no  public 
hearing.  Persons  may  request  a  public 
hearing  by  v/riting  to  Mr.  Robert  W. 
Bloom.  Jr.  at  the  address  under 
ADDRESSES.  The  request  should  inc! .idt- 
reasons  why  a  hearing  would  be 
beneficial.  If  it  determines  that  the 
opportunity  for  oral  presentations  will 
aid  this  rulemaking,  the  Coast  Guard 
will  hold  a  public  hearing  at  a  time  and 
place  announced  by  a  later  notice  in  the 
Federal  Register. 

Drafting  Information 

The  principal  persons  involved  in 
drafting  this  document  are  Mr,  Fred  H 
Mieser.  Project  Manager,  and 
Commander  J.M.  Collin,  Project 
Counsel,  Nindi  Coast  Guard  District. 

Background  and  Purpose 

Presently,  the  Canadian  National 
railroad  bridge  is  required  to  have 
bridgetenders  in  constant  attendance  at 
all  times.  The  owner  requested  that  they 
be  allowed  to  remove  bridgetenders 
ft-om  the  bridge  between  the  hours  of  11 
p.m.  and  7  a.m..  seven  days  a  week, 
from  April  15  through  November  30. 
with  a  requirement  to  open  the  bridge 
on  signal  when  notice  is  given  at  least 
two  hours  in  advance  of  a  vessel's  time 
of  intended  passage  through  the  draw. 
From  December  1  through  April  14  the 
bridge  would  be  unattended  at  all  times 
with  a  requirement  to  open  the  bridge 
on  signal  if  notice  is  given  at  least  four 
hours  in  advance  of  a  vessel's  time  of 
intended  passage  through  the  draw.  At 
all  times,  the  bridge  will  be  required  to 
open  as  soon  as  possible  for  the  passage 
of  pubhc  vessels  of  the  United  States. 
State  or  local  government  vessels  used 
for  public  safety,  and  vessels  in  distress. 
The  removal  of  bridgetenders  is  being 
proposed  because  there  is  little  or  no 
significant  navigation  on  the  Canal 
during  these  times. 

Discussion  of  Proposed  Amendment 

Bridgetender  logs  furnished  by  the 
Canadian  National  Railway  Company 
showed  that  in  1992.  between  the  hours 
of  1 1  p.m.  and  7  a.m.,  there  were  38 
requests  for  bridge  openings,  with  the 
highest  number  of  12  openings     <■ 
occurring  in  September.  For  the  same 
period  of  time  in  1993,  there  were  3ft 
requests  for  bridge  openings,  with  the 
highest  number  of  8  openings  occurring 
in  May.  During  the  winter  navigation 
s(,'ason,  December  1  through  April  14. 
there  was  one  request  for  a  bridge 
opening  for  both  1992  and  1993.  The 
periods  of  time  and  the  number  of  hours 
required  for  giving  an  advance  notice  to 
have  the  bridge  opened  when  there  is  no 


bridgetender  in  attendance  at  the  bridge, 
are  identical  to  regulations  currently  in 
effect  for  the  Ferr>'  Street  Bridge  over 
the  Black  Rock  Canal. 

In  addition,  the  name  of  the  Ferry 
Street  bridge  and  the  words  New  York 
will  be  elinunated  from  the  section 
heading  in  23  CFR  117.769.  which 
leads.  Ferry  Street.  Black  Rock  Canal, 
New  York.  The  new  section  heading  is 
bei,^g  changed  to  conform  with  the 
structure  end  nomenclature  of  33  CFR 
1 1 7,  Subpart  B,  and  will  road  §  1 1 7.76<i 
Black  Rock  Canal  under  the  listing  for 
the  State  of  New  York.  The  list  of 
vessels  to  be  passed  as  soon  as  possible 
specified  in  paragraph  (b)  of  117.769 
will  bo  removed.  This  requirement  for 
these  vessels  is  covered  under  §  117.31 
(b)(1).  (2),  (3),  and  (4). 

Regulator}-  Evaluation 

This  proposal  is  not  a  significant 
regulatory  action  under  section  3(11  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)3  of  that 
order.  It  has  been  exempted  from  review- 
by  the  Office  of  Management  and 
Budget  under  that  order.  It  is  not 
significant  under  the  regulatory  policies 
and  procedures  of  the  Department  of 
Transportation  (DOT)  (44  FR  11040, 
February  26,  1979).  Thp  Coast  Guard 
expects  the  economic  impact  of  this 
proposal  to  be  so  minimal  that  a  full 
Regulatory  Evaluation  under  paragraph 
lOe  of  the  regulatory  policies  and 
procedures  of  DOT  is  unnecessary.  We 
conclude  this  because  the  periods  of 
time  specified  by  these  regulations 
when  the  bridge  would  be  unattended 
are  periods  when  there  are  few  requests 
to  have  the  bridge  opened  for  the 
passage  of  a  vessel. 

Small  Entities 

Under  the  Regulatory-  Flexibility  Act 
(5  U.S.C,  601  et  seq).  the  Coast  Guard 
must  consider  whether  this  proposal,  if 
adopted,  will  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  "Small 
entities"  include  independently  owned 
and  operated  small  businesses  that  are 
not  dominant  in  their  field  and 
otherwise  qualify  as  "small  business 
concerns  "  under  section  3  of  the  S*iall 
Business  Act  (15  U.S.C.  632). 

Since  the  proposed  rule  allows  the 
owner  of  the  Canadian  National  Railway 
Bridge  to  remove  bridgetenders  from  the 
bridge  during  times  when  there  is  little 
or  no  significant  vessel  traffic  on  the 
Black  Rock  Canal,  and  because  tltose 
vessels  that  would  transit  the  Canal 
during  thest;  times  can  do  so  by  giving 
notice  in  advance  of  their  time  of 
intended  passage  through  tl»e  draw,  the 


Coast  Guard  certifies  under  5  U.S.C. 
605(b)  that  this  proposal,  if  adopted, 
will  not  have  significant  impact  on  a 
substantial  number  of  .small  entities 

Colfectinn  oflnformalion 

This  proposal  contains  no  collection 
ol  information  rf.-quirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.). 

federalism 

The  Coast  Guard  has  analyzed  this 
proposal  under  the  principles  and 
criteria  contained  in  Executive  Order 
12612  and  has  determined  that  this 
proposal  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

Environment 

The  Coast  Guard  considered  the  .. 
environmental  impact  of  this  proposal 
and  concluded  that,  under  section 
2.B.2.g.5  of  Commandant  Instruction 
M16475.1B,  promulgation  of  operating 
requirements  or  procedures  for 
drawbridges  is  categ^ically  excluded 
from  further  environmental 
documentation 

List  of  Subjects  in  33  CFR  Part  117 

Bridges. 

For  reasons  set  out  in  the  preamble, 
the  Coast  Guard  proposes  to  amend  33 
CFR  part  117  as  follows: 

PART  117— DRAWBRIDGE 
OPERATING  REGULATIONS 

1.  The  authority  citation  for  part  117 
continues  to  read  as  follows. 

Authority:  33  li.S.C.  499:  49  CFR  1.46  13 
CKR  1.05 -Kg). 

2.  Section  117.769  is  revised  to  road 
us  follows: 

§117.769    Black  Rock  Canal. 

The  draws  of  the  Ferry-  Street  bridgt\ 
mile  2.6  and  Canadian  National  Railway 
britlge.  mile  3.8,  both  at  Buffalo,  shall 
('perateas  follows: 

(a)  Fron«  April  15  through  November 
;«0,  the  draws  shall  open  on  signal. 
However,  between  the  hours  of  11  p m 
and  7  a.m..  seven  days  a  week,  no 
bridgetender  is  required  to  be  in 
attendance  at  the  bridges  and  the  draws 
shall  open  on  signal  if  notice  is  given  to 
the  owners  art  least  two  hours  in 
advance  of  a  vessel's  intended  lime  of 
passage  through  the  draws. 

(b)  From  December  1  througli  April 
14.  no  bridgetender  is  n>quirf«d  to  be  in 
attendance  at  the  bridges  and  the  draws 
shall  open  on  signal  if  notice  is  given  to 
the  owners  at  least  four  hours  in 
advance  of  a  vessel's  time  of  intended 
passage  through  the  draws. 


28326  Federal  R<gister  /  Vol.  59,  No.  104  /  Wednesday.  June  1,  1994  /  Proposed  Rules 


* 


Dated:  May  17.  1994. 
Rudy  K.  Peschel, 

Rear  Admiral.  U.S.  Cqait  Guan^Commander. 

Ninth  Coast  Guard  District. 

|FR  Doc.  94-13089  Filed  5-31-^4;  8:4.'>  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 

[OPP-300341;  FRL-4864-1] 
RINNO.2070-AC18 

t1-Dlchloro-2,2-Bis(p-Ethybhenyl) 
Ethane;  Proposed  Revocatipn  of 
Tolerances 

AGENCY:  Environmental  Protection 
Agnncy  (EPA). 
ACTION:  Proposed  rule. 


10 


CF? 


SUMMARY:  EPA  is  proposing 
the  tolerances  listed  at  40 
for  residues  of  the  pesticide 
Dichloro-2,2-fc/s(p-ethylpher^l) 
(also  known  as  Perthane,  E 
diethyl  diphenyl  dichloroethlane 
hereafter  referred  to  as  Perth 
on  raw  agricultural  commodll 
revocation  is  proposed  becaiise 
registrations  of  Perthane  hav 
canceled.  The  revocation 
effect  30  days  after  the  date 
publication  of  the  final  rule 
Federal  Register. 
DATES:  Written  comments,  i 
the  OPP  document  control  n 
[OPP-300341).  must  be  recei^ie 
before  luly  1,  1994. 

ADDRESSES:  By  mail,  submit 
to:  Public  Response  and  Prog  ■; 
Resources  Branch,  Field  Ope 
Division  (7506C),  Office  of 
Programs.  401  M  St.,  Washing 
20460.  In  person,  deliver 
Rm.  1132,  Crystal  Mall  #2,  1 
Jefferson  Davis  HW7.,  Arlin 
22202. 

Information  submitted  as  a 
concerning  this  document 
claimed  as  confidential  by  m^ 
or  all  of  that  information  as 
"Confidential  Business  Inforihat 
(CBI).  Information  so  marked 
disclosed  except  in  accordam  e 
procedures  set  forth  in  40 
A  copy  of  the  comment  that 
contain  CBI  must  be  submittfAi 
inclusion  in  the  public  recorc 
Information  not  marked  con 
may  be  disclosed  publicly  by 
without  prior  notice.  All  writ  en 
comments  will  be  available 
inspection  in  Rm.  1132  at  the 
address  given  above,  from  8  a 
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4:30  p.m..  Monday  through  Friday, 
except  legal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT:  Ann 
Sibold.  Special  Review  and 
Reregistration  Division  {7508\V).  Office 
of  Pesticide  Programs,  Environmental 
.    Protection  Agency,  401  M  St.,  SW.. 
Washington.  DC  20460.  Office  location 
and  telephone  number:  Special  Review 
Branch,  Crystal  Station  #1.  3rd  Floor. 
2800  Crystal  Drive,  Arlington,  VA 
22202.  Telephone:  (703)-308-8033. 

SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

C'.irrfnfly.  a  tolerance  of  15  ppui      f 
exists  at  40  CFR  f80.139  for  residucs.af 
Perthane  in  or  on  the  raw  agricultural ', 
commodities  apples,  broccoli,  brussels 
sprouts,  cabbage,  taulifiovvcr.  cherries, 
kohlrabi,  lettuce,  pears,  and  spinach; 
and  a  tolerance  of  0  ppm  for  residues  in 
milk  and  meat. 

II.  Background 

Perthane  is  a  chlorinated  hydrocarbon 
insecticide  chemically  related  to  DDT.  It 
was  used  for  insect  control  on 
agricultural  crops,  on  agricuhural 
premises  such  as  bams  and  corrals,  in 
pet  areas  for  tick  control,  in  homes  for 
mosquito  and  fly  control,  and  in  fabric 
for  moth  control.  Rohm  and  Haas  was 
the  sole  producer  of  technical  Perthane, 
ahhough  many  companies  formulated 
end-use  products. 

On  May  11. 1978,  Rohm  and  Haas 
infoimed  EPA  that  it  was  discontinuing 
production  and  sale  of  their  Perthane 
insecticide  because  of  its  inability  to 
produce  the  product  at  a  reasonable  cost 
and  its  loss  of  market  share.  Rohm  and 
Haas  also  stated  that  it  had  already 
discontinued  production  of  its  last 
remaining  Perthane  product,  which  was 
technical  Perthane.  Rohm  and  Haas 
further  stated  that  the  expected  sale  of 
the  remaining  inventory  was  to  be 
completed  in  the  fourth  quarter  of  1978. 
The  company  also  submitted  a  copy  of 
a  letter  it  was  sending  to  its  Perthane 
customers  telling  them  of  its  business 
tlecision  to  stop  producing  this  product 
and  further  staling  that  it  would  allocate 
existing  stocks  against  open  orders 
received  by  May  31,  1978. 

On  March  28.  1980,  EPA  issued  a  Data 
Call-in  (DCl)  for  toxicology  data  to  all 
technical  and  end-use  registrants  of 
Perthane.  EPA  had  determined  that  it 
lacked  adequate  data  to  determine 
whether  pesticide  products  containing 
Perthane  cause  unreasonable  adverse 
effects  on  hiunans  and  the  environment. 
Further,  after  reviewing  all  of  the 
available  acute,  subchronic,  and  chronic 
toxicity  studies  supporting  the 
registration  of  Perthane.  the  Agency 


determined  that  the  available  data  were 
not  sufficient  to  support  the  continued 
registration  of  these  products. 

On  May  14, 1980.  Rohm  and  Haas 
notified  EPA  by  letter  that  it  was 
choosing  to  voluntarily  withdraw  all  the 
registrations  it  held  for  Perthane 
(Perthane  75%  Solution  —  Registration 
707-60.  Perthane  EC  —  Registration  707- 
05,  and  Perthane  Technical  -Registration 
707-96).  Subsequently,  on  June  20,  l')HO 
(45  PR  41694),  EPA  announced  that 
Rohm  and  Haas  Co.  had  requested 
voluntary  cancellation  of  the 
registrations  of  its  three  Perthane 
prcducis.  The  effective  date  of  the 
cancellation  was  July  21,  1980.  Rohm 
and  Haas  was  permitted  to  sell  exislinj* 
slocks  of  Perthane  for  1  year. 

On  December  31,  1984,  EPA  issued  a 
Data  Call-In  to  Uie  remaining  registrants 
of  Perthane  to  give  them  the  opportuuif  y 
to  generate  chronic  to.\icology  data  to 
support  registrations  of  Perthane  for 
food  and  certain  non-food  uses.  In  the 
ensuing  years,  registrations  of  end-use 
products  of  Perthane  were  canceled  as 
a  result  of  regulatory  action  and  follow- 
up  to  the  1980  and  1984  DCIs.  In  1990, 
the  last  Perthane  registration,  for  a  non- 
food use,  was  found  to  be  unsupported 
for  Phase  II  of  reregistration  and  was 
.subsequently  canceled  by  Agency  action 
(55  FR  31164). 

III.  Current  Proposal 

EPA  is  proposing  to  revoke  all 
tolerances  for  Perthane  under  section 
408  of  the  Federal  Food,  Drug,  and 
Ccsmetic  Act  (FFDCA),  21  U.S.C.  301  el 
seq.  The  Agency  is  taking  this  action 
because  all  registrations  for  uses  of 
Perthane  have  been  canceled. 

Once  the  tolerances  for  Perthane  on 
these  raw  agricultural  commodities  are 
revoked,  it  will  be  unlawful  to  import 
into  the  United  Stales  any  commoditit?s 
or  products  containing  any  Perthane. 
EPA  has  no  evidence  of  recent  foreign 
usage  of  Perthane  on  commodities 
which  may  be  imported  into  the  Unitt  d 
States. 

EPA  l)elieves  for  the  foll6wing  reason.s 
that  it  is  unlikely  that  residues  of 
perthane  will  be  found  in  food 
commodities  for  which  tolerances  have 
been  established.  EPA  has  no  evidence 
of  domestic  distribution  of  Perthane 
since  at  least  1985.  In  addition,  the 
persistence  of  Perthane  in  crops  (the 
half  life)  is  about  30  to  40  days. 
Perthane  may  be  moderately  persistent 
in  the  environment.  However.  EPA 
believes  that  since  so  much  time  has 
lapsed  since  Perthane  was  produced 
and  distributed  for  use.  it  is  unlikely 
that  Perthane  will  be  found  in  either  the 
commodities  for  which  there  are 
tolerances  or  in  commodities  for  which 
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i'liCi?  are  not  tolerances.  For  these 
reasons,  EPA  does  not  recommrnd  an 
action  level. 

I  v.  Public  Comment  Procedures 

Any  person  who  has  registered  or 
subinitted  an  application  for  the 
rpg'j.tration  of  a  pesticide  under  FIFR.^, 
c  s  amended,  which  contain;;  Perthane. 
may  request  within  .10  days  after 
publication  in  the  Federal  Register  that 
!hi6  propo5:al  to  revoke  the  Prrthane 
ro!er  iace  listed  in  40  CFR  180,139  be 
^ef^.r^ed  to  an  advisory  committee  in 
accordance  with  section  40R(e)  of 
FFi>::A  Such  requer.»r,  should  he 
ad'iressed  to  the  contact  person  listp<l  at 
the  bt^ginning  of  this  proposal 

interested  persons  are  invitod  to 
suhmil  written  comments,  infurmation. 
orri.'.ta  in  response  to  this  propored 
rule  Comments  must  be  submitted  bv 
}u!y  I,  1994.  Comments  must  bear  a 
notation  indicating  the  dociimen* 
control  number  iOPP-300.141  j.  Three 
copies  of  th.e  comments  should  be 
subriHtted  to  either  location  listed  under 
ADC»r:ESSES"  above  in  this  document. 
Documents  considered  an<:  relied  upon 
by  EPA  in  reaching  its  decision  and  all 
ivrilten  connments  filed  pursuant  to  this 
(ioc.i.nt-nl  will  be  available  tor  public 
inspection  at  the  Virginia  address  listed 
at  the  beginning  of  this  dot.umcnt. 

V.  Oth(?r  Regulatory  Kt^quirements 

To  satisfy  requirements  for  analysis 
specified  by  Executive  Order  128ti^6.  the 
Ki  g'.;!al0!y  Flexibility  A<:;.  and  the 
Pajeru-ork  Reduction  Act,  FPA  has 
analyzed  the  ina pacts  of  tl'.is  proposal. 
T!;^  cornplcte  analysis,  summarized 
iurUnv,  is  available  fo.  ;  uMic  inspection 
at  the  iddress  lifted  at   ne  beginning  of 
(his  prcposal. 

'•'..  E>i<HCijUie  Urd' :   1.368 

'  If'der  Ew;cutive  O-der  1286G  (58  FR 
;'.r  ?',  i.'kt.  4,  1903),  the  Agency  must 
d"?ermine  whether  th£  regulatory  action 
i..  '•.iignificant"  and  therefore  subject  to 
all  tnt:  rf-quirement  ■.  of  the  E.xocutive 
Ord.-r  (i.e..  Pcgtdalory  Impact  Analysis, 
revcrw  by  the  OiRre  cf  Management  and 
Bud.,3»  /OML5))  O'ndcr  section  3  (f).  the 
orci..v  defines  "•significant"  as  those 
arU'itis  bkeiy  to  fead  to  a  ru!o  (1)  having 
J  an  '— -'.rij  fffi-j-t  on  the  economy  of  SICO 
r.:illi.>e;  or  more,  or  adversely  and 
ii.  !eri''!v  afffx-sing  a  secor  of  !he 
ecjiiuniy,  nrod-.n^tn/ify.  compt'tiiion. 
fobs,  r'-t;^.'rivironme(;».  public  health  or 
safety,  or  Stote,  local  or  tribal 
gov"ri'.»iwrtts  or  communitipj  (  also 
knoivn  .^.s  "ec<i.'^omicai!y  significanfj; 
{?.)  c-^^finf}  serious  inconsistency  or 
«•'- -'"Visa  interfering  with  an  action 
'jkea  or  planned  by  another  Agency:  (3) 
:r  .'^Ti.dLy  ai^nring  the  budgetary 


impacts  of  entitlement,  grants,  user  fees, 
or  loan  programs;  or  (4)  raising  novel 
legal  or  policy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
the  principles  set  forth  in  the  Executive 
Ord.;r. 

The  last  registration  of  Perthane  was 
canceled  voluntarily  in  1990  as  part  of 
reregistration.  Hoxvever,  the  registrant 
requested  cancellation  of  Perthane 
t'.'cbnica!  in  1980.  and  EPA  understands 
that  production  of  technical  Perthane 
cecsed  in  1978.  EPA  has  no  evidence  of 
recent  domestic  or  foreign  usage  of 
Perthane.  There  has  been  no  do*nestic 
distribution  of  Perthane  since  at  least 
ir85.  For  these  reasons.  EPA  believes 
that  existing  stocks  cf  those  products 
should  have  been  depleted  and  that 
sufficient  time  has  elapsed  for  residues 
to  dissipate  and  for  legally  treated 
commodities  to  have  gone  through 
channels  cf  trade.  Thus,  revocation  of 
Perthane  tolerances  is  expected  to  have 
no  impr.r.t  which  meets  the  conditions 
set  forth  in  E.O  12866 

Pursuant  to  the  terms  of  this 
Exer.u'ive  Order,  EPA  has  determined 
that  this  rule  is  not  "significant"  and  is 
therefore  not  subject  to  OMB  an'iew. 

B.  n^guhtcry  Flexibility  Act 

The  proposed  tolerance  revocation 
h;;S  been  reviewed  under  the  provisions 
of  the  Regulatorj'  Flexibility  Act  and  the 
Agency  has  determined  that  it  wiil  have 
no  economic  impact  on  small 
businesses,  small  governments,  or  small 
orgaiiizaticrs.  As  indicated  in  l.'nit  V.A. 
above,  the  revocation  of  the  tolerance 
for  perthane  is  expected  to  have  no 
inpact  on  any  entity  of  any  size,  since 
there  appears  to  have  been  no 
distribution  of  the  pesticide  for  several 
years.  The  proposed  regulatory  action  is 
intcndeci  ro-prevent  lli*;  sale  of  food 
comnicd't'ev  containin^^  pesticide 
residiiesu',.':e  Aie  subject  pesticide 
might  Le  U5f:d  in  an  uiiregistered  or 
illegal  manner. 

Pursuant  to  section  Cn5(b)  oi  the' 
Kogulatory  Fieiubihty  Act,  5  11  S.C. 
605[!;),  the  Admiiii;frator  certifiei  iliat 
tiiis  rule  wdi  not  ht^-.e  a  significant  - 
eo.'inmic  -mpjct  on  a  substantial 
number  of  .^nidli  entiturs. 

C.  Pjpr>rAork  Rcduciion  Act 

i'r  ■-.  p'-opospd  rrgulalor}-  cctiindoes 
not  coalain  any  inforn.ation  col!.-:ctiGn 
requiivments  subject  to  rev.ev.  b;-  the 
Office  ofMinagemcat  and  Budiit;!  under 
t;-.f:  i\ipe:work  Reduclion  Ar"  of  1080, 
44  I'.S.C.  350!  etso;. 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection, 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Pesticides 


and  pests.  Reporting  and  recorkeeping 
requirements. 

Dated;  May  17.  1994 

Lynn  R.  Goldman, 

Assistant  Administrator  fof  Preventinn. 
Pesticides  and  Toxic  Substances. 

Therefore,  it  is  proposed  that  40  CFR         1 
part  180  be  amended  as  follows; 

PART  180— [AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  It.S  C.  346a  and  371 

§180.139    [Removed] 

2.  By  removi.ng  §  180.139  1.1- 
Dichloro-2.2-bislp-ethy!phenytle:hane: 
tolerances  for  residues. 

IFR  Doc.  94-nn2  Filed  5-31-94;  8  43  jm| 
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DEPARTMENT  OF  DEFENSE 

43  CFR  Parts  245  and  252 

Defense  Federal  Acquisition 
Regulation  Supplement; 
Demilitarization 

AGENCY:  Department  of  Defense  (DoDJ. 
ACTION:  Prcpo:.ed  rule;  rfcinstatemen* 
and  extension  of  comment  period. 

SUMMARY:  The  Defense  Acjui.iSion 
Regulations  (CAR)  Council  publi<:hed  a 
proposed  ruie  on  March  15,  1994,  (59 
FR  12223).  The  rule  proposed 
amendment  of  the  Defense  Federal 
Acquisition  R.^gulation  Supplement  to 
address  control  of  Munitions  List  i't-ms 
and  Strategic  List  items  and 
demilitarization  of  exc-r>ss  property.  The 
original  date  for  receipt  of  comments 
was  May  16.  t9tj4.  This  doriir-i::'nt  _ 
reinstates  and  extends  the  cm  ■.;t  r.X 
period. 

DATES:  Commr».'i's  on  the  prop-.jSr-  d  rule 
should  be  subn.itted  in  writing  to  the 
address  show ;;  'cV.o'v  on  or  batDre  June 
30.  1994.  to  be  c(:".sidcred  in  the 
formuhtion  oftl'..--  final  rui" 
AODPESSES:  l!.;.;,;sto<!  pcir':^-.  should 
submit  written  coriimenfs  »o.  Defense 
Acquisition  Rp:;:u!ati::;.vs  Di'-Ktorate, 
ATTN':  IMD  301  .t.  PDU.SJiA&T).  3052 
Defen.se  j'en'apMU.  VVaaionn'on,  DC 
2030:-3062.  F-.K  '.'03)4-04-5971.  Please 
( i'e  DAR  Cas,;  ^'.'-i;C.;4  ni  all 
correspo.ndeoce  rrdatod  to  this  issu-'>. 
FOR  FURTMcfl  «NF0t"i«4T10N  CONTACT: 
h'.T.  0\\e[:  Ciie-r!.  (7031  »i04-';g29 
Claudia  L.  Nau^le. 
Extrvtivf  E(iitr>r,  ih-f-r.'.f  .^rqnisiucfn 
Ri^qii /.Ft;<>n.v  DiifLiorn}" 
[FR  Ikn.  "4-n25t.  FiJ.'C^  5-11-14.  R  4t  3w.', 
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DEPARTMENT  OF  THE  IflTERIOR 
Fish  and  Wildlife  Service 
50CFRPart17 
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Endangered  and  Threatefied 
and  Plants;  90-Day  Findi 
Petition  to  List  the  Swift 
Endangered 

agency:  Fish  and  VVildlift^SorvicR. 
Inferior. 

ACTION:  Notice  of  90-day  {^Rlilinn 
fiiiding. 


ex  sts 
'thj 


r  ;q 


SUMMARY:  The  U.S.  Fish  a 
Service  (Service)  announc  'S 
finding  for  a  petition  to  affp 
fox  {Valpes  vc!o.\)  to  the  I 
Threatened  and  Endanger;  d 
and  Plants.  While  the  peti 
present  substantial  inform 
indicating  that  the  rfiquest 
be  warranted  throughout  t 
range,  the  Service  has  foui 
substantial  information 
a  decision  that  listing  of 
'may  be  warranted  through 
range.  The  Service  is  conti  i 
review  uf  the  species  and 
additional  information  reg 
findin". 

DATES:  The  finding  annou 
notice  wa«  made  on  May  2  I 
Comments  and  materials  rt 
petition  finding  may  be  su 
Field  Supervisor  (see  ADOR 
until  further  notice. 
ADDRESSES:  Information,  u 
questions  concerning  the  s 
petition  may  be  submitted 
Supervisor,  Ecologic.Tl  Ser\  i 
Fish  and  Wildlife  Service, 
C;arfield  Avenue,  Suite  400 
.South  Dakota  57501-5408. 
finding,  end  comments  are 
public  i.ispection,  by  appo 
during  a(jrmul  business  .ho 
above  address. 


I  re 


FOR  FURTHER  INFORMATION  CpNTACT 

Liizabfth  McFniilips,  Ac.tiilg 
Supervisor,  at  the  above  adjic-.s. 
telephone  (605)  224-869.3 

SJPPLEMENTARY  INFORMATIO  I 

Background 

Section  4a))!:!)(A)  of  ih..  indangered 
Species  Act  (Act)  of  1973.  a ;  amended 
in  1^-82  (16  U.S.C.  15.31  et  .s  -q.).  requires 
that  the  LIS.  Fish  and  Wild  ifi;  .S(>rvice 
(Service)  make  9  finding  on  whnther  a 
petition  to  list,  delist,  or  re(  assify  a 
species  presents  substantial  scientific  or 
commercial  information  to  ndicate  that 
the  petitioned  action  may  b  1  warranted. 
To  the  maximum  extent  pra  :tit  al.  this 
finding  is  to  Ije  made  withirj  90  davs  of 
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the  receipt  of  the  petition,  and  the 
finding  is  to  be  published  promptly  in 
the  Federal  Register.  If  the  finding  is 
positive,  the  Service  also  is  required  to 
promptly  commence  a  status  review  of 
the  species. 

A  petition  dated  February  22,  1992 
from  Mr.  Jon  C.  Sharps  was  received  by 
the  Service  on  .March  3,  1992.  The 
petition  requested  the  Service  to  list  the 
swift  fox  [Vulpes  velox)  as  an 
endangered  species  in  the  northern 
portion  of  its  range,  if  not  the  entire 
range.  A  status  review  for  the  species 
was  first  initiated  for  the  swift  fox  by  a 
notice  of  review  published  on  December 
30,  1982  (47  FR  58454). 

The  petition  and  its  referenced 
documentation  states  that  the  swift  fox 
once  occurred  in  abundant  numbers 
throughout  the  species  historical  range. 
the  species  was  known  from  the 
Canadian  Prairie  Province  south 
through  Montana,  eastern  Wyoming, 
and  North  and  South  Dakota  to  the 
Texas  Panhandle.  The  petitioner  asserts 
that  the  swift  fox  has  declined  and  is 
considered  rare  in  the. northern  portion 
of  its  range.  The  petitioner  indicates  that 
the  swiff  fox  is  e.xtremely  vulnerable  to 
human  activities  such  as  trapping, 
hunting,  automobiles,  agricultural 
^conversion  of  habitat,  and  prey 
reduction  from  rodent  control  prcigrams. 
The  petitioner  requests  that,  at  a 
nunimum,  the  swift  fox  be  listed  as  an 
endangered  species  in  Montana.  No;lh 
Dakota,  South  Dakota,  and  .Nebraska. 
Justification  for  such  action  as  cited  bv 
the  petitioner  includes  the  present 
status  of  the  species  and  its  habitat  in 
the  petitioned  area,  geographic  and 
climatic  positioning  of  the  specie^;,  the 
strong  link  to  the  prairie  dog  ecosvstom. 
the  large  distance  from  the  kit-sv.  iff  fox 
hybrid  zone,  and  the  potential  for  these 
popultitions  to  contain  the  subsiiecies. 
Vulpes  velox  hebes  or  n«rth;,rn  swift    • 
fox. 

The  Service  has  reviewed  information 
regarding  the  .status  of  the  swift  fox 
throughout  its  range.  Historically,  the 
swift  fox  was  considered  abundant 
throughout  the  Great  Plains  and  the 
pr.iirift  provinces  of  Canada  (Hal!  and 
Kelron  1959;  Egoscue  1979;  Zun.baugh 
and  Choates  1985;  U.S.  FisH  and 
Wildlife  Service  1990;  Fauna  West 
19<)l).  Beginning  in  the  late  ISOO's  to 
early  lOiJO's,  the  swift  fox  declined  iii 
numbers,  and  soon  the  northern 
population  collapsed  and  the  sou'.i)en) 
population  became  quite  rare  (Cary 
191 1 :  W'arren  1942;  Egoscue  1979:  Bee 
ef  al.  1981:  FaunVVesf  1991). 

In  the  niid-1950's  the  swift  fox  stageil 
a  limited  comeback  in  portions  of  its 
historif:al  range  (Long  1965;  Kilgore 
1969;  McDaniel  1976;  Sharps  1977; 


Hines  1980;  Fauna  West  1991).  However, 
this  reappearance  was  limited  in  nature 
and  in  recent  years  m?.ny  of  these 
populations  have  again  declined. 
Several  factors  are  provided  es  reasons 
for  the  decline  of  the  species  throughout 
much  of  its  historical  range.  These 
factors  include:  (1)  Loss  of  native  prairie 
habitat  through  conversion  for 
agricultural  production  and  mineral 
extraction,  (2)  fragmentation  of  the 
remaining  habitat,  creating  a  less 
suitable  cropland-grassland  habitot 
mosaic,  (3)  degradation  of  habitat  due  to 
colonial  rodent  control  activities.  H) 
predation  and  interspecific  competition 
and  (5)  the  species'  vulnerability  to 
human  activities,  such  as  predator 
control,  trapping,  shooting,  and 
collisions  with  automobiles  (Hiiln.i-.n 
and  Sharps  1978;  Hines  1980; 
Armbruster  1983;  L'resk  and  Sharps 
1986;  Jones  et  al.  1987;  Sharps  19b9: 
U.S.  Fish  and  W'ildlife  Service  1990: 
FaunaWest  1991;  Carbyn  et  al.  1992) 
Currently,  swift  fox  exist  in  highlv 
disjunct  populations  in  a  greatlv 
reduced  portion  of  the  soecies' 
historical  range  (Hines  1980:  Jones  et  rd. 
1987;  U.S.  Fish  and  Wiidli.'e  Service 
1990;  FaunaWest  1991).  Presently. 
North  Dakota.  Montana,  and  Oklahoma 
do  not  contain  known  populations  of 
swift  fox.  .South  Dakota  end  Nebraska 
only  contain  one  to  five  remnant 
populations  in  a  fraction  of  the  States" 
historical  range.  Kansas.  Texas,  and 
Wyoming  maintain  localized 
populations  with  li:nifed  distributions. 
Colorado  and  New  Mexico  appear  to 
contain  localized  populations 
distributed  throughout  reduced  porti(;ns 
of  the  States'  historical  range. 

In  1970.  the  Service  listrd  the 
northern  subspecies  (Vu/pes  v-^Iox 
/if'Oe.s)  as  endangeied  (35  FR  6485).  Th;s 
designation  was  removed  in  the  United 
States  due  to  controversv  over 
ta.xonomy;  however,  the  dtiipnation  for 
Canada  as  endangered  remains  in  p!i:(  >■ 
(45  FR  49344). 

Canada  classified  the  swift  fox  as 
extirpated  in  1978  (Carbvn  et  a!.  1??92). 
Since  1983,  the  Canadian  Wildlife 
Service  has  been  invol'.ed  in  a 
reintroduction  experiment  in  the  hfjpe 
of  recovt;ring  the  swift  Ui\.  This  12-'vear 
program  has  resulted  in  an  estimated 
wild  fox  population  of  1.50  foxes  within 
two  release  areas  (Carb>n  et  al.  1992). 
However,  the  viability  of  this 
population  is  in  question  due  to  the  low 
numbe.rs  of  established  animals,  high 
predation  rates,  continued  habitat  loss 
or  modification  within  the  release  areas, 
and  the  unpredictability  of  climatic  or 
other  stochastic  events  such  as  diseaM 
(Carbyn  et  al.  1992). 
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The  Service  notes  that  the  majority  of 
ijitorniation  reviewed  sapported  many 
of  the  petitioner's  contentions 
concepning  the  decline  of  and  threats  to 
(he  sv*ift  fox  within  the  nonh'Tn 
portion  of  tts  historical  range.  This 
infarmation  also  indicated  that  many  of 
f  he  petitioner's  contentions  appear  valid 
throughout  the  remaind'ir  of  the  species' 
range 

The  petitioner  provided  substantial 
laforn^ation  that  listing  of  the  swift  fox 
may  he  warranted  in  the  northern 
portion  of  its  range  but  did  not  provide 
substantial  information  on  the  species' 
status  in  ifae  southern  portion  of  its 
rangf?  The  Service  found  that  additional 
(r:f&rn'v3tion  existed  to  indicate  that 
t'ittngof  the  swift  fox  throughout  its 
finge  may  be  warranted. 

Therefore,  after  reviewing  the 
P'Vitton.  accompanying  documentation, 
ffferences  cited,  and  the  best  scientific 
ind  corr.mercial  data  available,  the 
S-:?r.ice  Tmds  that  the  requested  action 
«50.y  be  warranted  throughout  the  swift 
•  foK's  historical  range.  Through  issuance 
ot  ttiis  notice  of  the  90-day  finding,  the 
Service  is  continuing  a  status  review  of 
the  swift  fox  and  solicits  additional 
infortnation  on  the  species.  The  Service 
will  prepare  a  12-month  finding  to 
determine  if  Ihe  petitioned  action  is 
warranted  as  required  by  section 
4(bK  JKB)  of  the  Endangered  Species 
Act 

References  Cited 

A  complete  hst  of  all  rp'erences  cited 
herein,  as  well  as  others,  it  available 
upon  request  from  the  Service's.  Pierre 
F;e!d  Office  (see  ADDRESSES  ehr  vej 

Author 

This  notice  was  prepared  by  Daniel 
tkland  (see  ADDRESSES  above). 


Authority 

The  authority  for  this  action  is  the 
Endangered  Species  Act  of  1973.  as 
amended  (16  U.S.C.  1531-1544). 

List  of  Subjects  in  50  CFR  Fart  17 

Cr.dangered  and  threatened  species. 
Exports.  Imports.  Reporting  and 
recordkeeping  requirements,  and 
Transportation. 

Oa»ed  VJay  23,  1904 
MoUie  H.  Beattie, 

Director.  Fish  and  Wildlife  Senice. 
IFRDoc  94-13283  Filed  5-31-94;  8:45  ami 
S'.UNG  C00€  431»-4S-M 


50  CFR  Part  17 

Endangered  and  Threatened  Wildlife 
and  Plants;  90-Day  Finding  on  a 
Petition  to  Delist  the  Lahontan 
Cutthroat  Trout  (Oncorhynchus  clarki 
henshawi)  Within  the  Humboldt  River 
Drainage  Sasin  in  Nevada 

AGENCV;  Fish  and  Wildlife  Service. 
Interior. 

action:  No':c°  of  90-doy  petition 
finding 


SUMMARY:  The  US  Fish  and  Wildlife 
Service  (Servtcel  announces  a  90-day 
finding  on  a  petition  to  delist  the 
Lahontan  cutthroat  trout  [Oncorhynchus 
c'nrki  hensham)  within  the  Hurnboldt 
River  drainage  basin  of  Nevada.  The 
Service  finds  that  the  petition  and  a 
subsequent  supporting  letter  pursuant  to 
section  4  of  the  Endangered  Species  Act 
did  not  present  substantial  informaHon 
indicating  that  the  requested  action  may 
be  warranted 

DATES:  The  Tinding  announc-ed  in  this 
document  was  made  on  May  24.  1994. 
ADDRESSES:  Data,  information. 
comments,  or  questions  concerning  this 
petition  should  be  submitted  to  the 
Reno  Field  OfRce.  U.S.  Fish  and 
Wildlife  Service.  4600  Kietzke  Lane, 
Building  C-125,  Reno.  Nevada  89502 
The  petition  finding,  supporting  data, 
and  comments  are  available  for  public 
inspection,  by  appointment,  during 
normal  business  hours  at  the  above 
address 

FOR  FURTHER  tNFORMAftON  CONTACT: 
David  L.  Harlow. Field  Supervisor,  at 
the  above  address  (telephone  702/^784- 
5227). 

SUPPLEMEffTARY  INFORMATION: 
Background 

Section  4(bK3KA)  of  the  Endangered 
Species  Act  (Act)  of  1973.  as  antended 
(16  U.S.C  1531  et  seq.).  requires  that  the 
Service  make  a  finding  on  whether  a 
petition  to  list,  delist,  or  reclassifj'  a 
species  presents  substantial  scientific  or 
commercir.l  i:  formation  to  de.Tionstrate 
that  the  pe:.:  imed  action  mav  be 
warranted.  1  his  finding  is  to  be  based 
on  all  information  available  to  the 
Ser\'ice  at  the  time  the  finding  is  made. 
To  the  maximum  extent  practicable,  this 
finding  is  to  be  made  within  90  days  of 
the  date  the  petition  was  received,  and 
the  finding  is  to  be  published  promptly 
in  the  Federal  Register 

On  April  12.  1993.  Lhe  Service 
received  a  petition  dated  April  8,  1993. 
to  delist  the  threatened  Lahontan 
cutthroat  trout  {Oncorhynchus  clarki 
henshawi]  within  the  Humboldt  River 
drainage  basin  of  Nevada.  The  petition 


was  received  from  Mr.  Gene  Custin. 
Chairman  of  the  Elko  County  Federal 
Land  Use  Planning  Commission.  Elko. 
Nevada.  The  petition  clearly  identified 
itself  as  a  petition,  and  contai.aed  the 
name,  signature,  and  address  of  the 
petitioner.  A  supporting  letter  was 
received  from  Nlr.  Uee  Chapman. 
Chairman  cf  the  Elko  County  Board  of 
Commissioners  on  April  21.  1993.  also 
petitioning  the  Service  to  delist  the 
Lahontan  cutthroat  trout  within  the 
Humboldt  River  drainage  basin.  The 
Ser\'ice's  policy  on  letters  received 
subsequent  to  an  original  petition  is  to 
consider  the  information  presented, 
even  if  one  or  more  of  these  letters 
identifies  itself  as  a  petition.  In  that 
way.  the  Service  evaluates  the 
petitioned  action  in  the  most  timely 
manner  as  the  first  letter  accepted  as  i 
petition  sets  the  statutory  deadlines. 
The  petition,  supporting  letter,  and 
other  documentation  were  reviewed  to 
determine  if  substantial  information  was 
provided  to  indicate  that  the  requested 
action  may  be  warranted.  The  petition 
and  the  supporting  letter  contained 
several  assertions  to  support  the 
petitioner's  contention  that  the 
Humboldt  River  basin  Lahontan 
Cutthroat  Trout  was  no  longer  in  need 
of  protection  p.'-ovided  by  the  Act. 

As  evidence  that  this  species  should 
be  removed  from  the  threatened  species 
list,  the  petitioner  referenced  the 
existence  of  management  plans  from  the 
Nevada  Department  of  Wildlife  (Nevada 
Dept  of  Wildlife  1990.  Coffin  1982).  the 
U.S.  Bureau  of  Land  Management  (1992. 
1?*93).  and  the  U.S.  Forest  Service,  and 
a  letter  written  by  the  Forest  Service  in 
1986  that  suggested  that  these 
management  plans  and  the  draft 
Recovery  Plan  contained  enough  data 
and  information  to  meet  the  objectives 
for  delisting  this  species.  The  Service 
acknowledges  the  existence  of  these 
plans;  however,  full  implementation  of 
these  plans  has  not  occurred. 
Furthermore,  the  Lahontan  cutthroat 
trout  populations  and  habitat  quality  in 
the  Humboldt  River  basin  continue  to 
decline  (French  1993). 

A  species  may  be  delisted  if  i'  has 
recovered  to  the  point  that  the  Act's 
protection  is  no  longer  needed  (50  CFR 
424.1  l(d)(2|).  Before  delisting  may 
occur,  the  Service  must  determine  that 
the  species  does  not  meet  the  definition 
of  endangered  or  threatened  due  to  one 
or  more  of  the  five  factors  described  in 
section  4(a)(1)  of  the  Act.  A  threatened 
species  is  any  spec  ies  that  is  likely  to 
become  an  endangered  species  within 
the  foreseeable  future  throughout  all  or 
a  significant  portion  of  its  range  Neither 
the  petition  nor  the  supporting  letter 
provided  substantial  information  that 
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Coastal  Migratory  Pelagic  resources 
of  the  Gulf  of  Mexico  and  S)outh 
Atlantic 

agency:  National  Marine  Filheries 
Service  (NMFS).  National  O  ;eanic  and 
Atmospheric  Administratioi  i  (NOAA), 
Commerce. 

ACTION:  Proposed  rule. 


SUMMARY:  NMFS  issues  this  proposed 
rule  to  implement  Amendnient  7  to  the 
Fishery  .Man.igement  Plan  for  the 
Coastal  Migratory  Pelagic  Resources  of 
the  Gulf  of  Mexico  and  South  .Atlantic 
(FMP).  Amendment  7  would  divide  the 
eastern  zone  tomrnercia!  quota  for  the 
Gulf  migratory  group  of  king  ma(  kerel 
into  equal  quotas  tor  the  Florida  ea.st 
and  west  coast  fisheries,  further  divide 
the  quota  for  the  west  coast  sub-zone 
into  equal  quotas  for  hook-and-line  and 
run-around  gillnet  harvesters,  and  allow 
persons  to  fish  under  the  gillnet  quota 
in  the  west  coast  sub-zone  only  aboard 
ve.ssels  that  have  endorsements  on  their 
Federal  commercial  mackerel  pemiits  to 
fish  with  gillnets  in  that  sub-zone.  The 
intended  effect  of  this  rule  is  to 
equitably  allocate  the  eastern  zone 
commercial  quota  among  users  and 
avoid  the  negative  social  and  economic 
emergencies  related  to  a  recent, 
disproportionately  large,  west  coast 
harvest  in  the  commercial  fishery  for 
Gulf  group  king  mackerel  off  Florida. 
DATES:  Written  comments  must  be 
received  on  or  before  July  11.  1994. 
ADDRESSES:  Comments  on  the  proposed 
rule  must  be  sent  to  the  Southeast 
Regional  Office,  NMFS.  9721  Executive 
Center  Drive,  St.  Petersburg,  FL  33702. 
Requests  for  copies  of  Amendment  7, 
which  includes  a  regulatory  impact 
review/initial  regulatory  flexibility 
analysis  (IRFA)  and  an  environmental 
assessment  should  be  sent  to  the  Gulf  of 
Mexico  Fishery  Management  Council, 
5401  VV.  Kennedy  Boulevard,  suite  331, 
Tampa,  FL  33609-2486,  FAX  813-225- 
7015,  or  to  the  South  Atlantic  Fishery 
Management  Council,  Southpark 
Building,  One  Southpark  Circle,  suite 
306,  Charleston,  SC  29407-4699,  FAX 
803-769-4520. 

Comments  regarding  the  collection-of- 
information  requirement  contained  in 
this  proposed  rule  should  be  sent  to 
Edward  E.  Burgess,  Southeast  Regional 
Office.  NMFS,  9721  Executive  Center 
Drive,  St.  Petersburg,  FL  33702  and  to 
the  Office  of  Information  and  Regulatory 
Affairs.  OMB,  Washington.  DC  20503 
(Attention:  NOAA  Desk  Oificer). 
FOR  FURTHER  INFORMATION  CONTACT: 
Mark  F.  Godcharles,  813-893-3161. 
SUPPLEMENTARY  INFORMATION:  The 
fishery  for  coastal  migratory  pelagic 
resources  (king  mackerel,  Spanish 
mackerel,  cero,  cobia,  little  tunny, 
dolphin,  and,  in  the  Gulf  of  Mexico 
only,  bluefish)  is  managed  under  the 
FMP.  The  FMP  was  prepared  by  the 
Gulf  of  Mexico  anjd  South  Atlantic 
Fishery  Management  Councils 
(Councils)  and  is  implemented  through 
regulations  at  50  CFR  part  642  under  the 
authority  of  the  Magnuson  Fishery 


Conservation  and  .Manairf  ra^nt  At  \ 
(Magnuson  Act). 

Background 

During  the  previous  fishjrjC  VPar  (Julv 
1 .  1992,  through  June  30.  1993).  the 
commercial  quota  for  king  jT.ocxerel 
from  the  eastern  zone  of  •jl"  Gulf  of 
Mexico  migratory  group  was  reached, 
and  the  fishery  was  closed,  rr,  January 
13,  1993,  before  fisliermen  or*  the  east 
coast  of  FJorida  could  harvest  an 
equitable  share.  The  record  ;ovv  catrh  of 
the  east  coast  king  mackereJ  fisherv 
constituted  social  and  economic 
emergencies.  Accordingly,  bv 
emergency  interim  rule  (58  FR  10990. 
February  23.  1993),  the  commercial  king 
mackerel  fishery  in  the  exclusive 
economic  zone  (EEZ)  off  the  east  coast 
of  Florida  was  reopened  from  Februarv 
18  through  March  26.  1993,  under  a 
possession  limit  of  25  fish  per  vessel  per 
day. 

To  avoid  a  similar,  disproportionatclv 
large  harvest  on  Florida's  v.est  coast 
during  the  1993/94  fishing  year  and  to 
allow  sufficient  time  for  the  Councils  to 
develop  more  permanent  remedial 
action,  the  eastern  zone  commercial 
quota  for  the  Gulf  migratory  group  of 
king  mackerel  was  divided  into  equal 
quotas  for  the  Florida  east  and  west 
coast  sub-zones  by  an  emergency 
interim  rule  (58  FR  51789.  October  5, 
1993).  Additional  regulations,  which 
established  daily  vessel  trip  limits  in 
each  of  the  sub-zones,  were 
implemented  under  the  framework 
procedure  for  adjusting  FMP 
management  measures  (58  FR  58509, 
November  2,  1993).  The  daily  vessel  trip 
limits  were  intended  to  reduce  daily 
catches,  thus  preventing  market  gluts, 
extending  the  harvest  season,  and 
reducing  the  likelihood  of  exceeding 
king  mackerel  quotas. 

Amendment  7 

Amendment  7  proposes  to:  {1} 

Continue  in  effect  the  division  of  the 
eastern  zone  commercial  quota  for  Gulf 
migratory  group  king  mackeres  into 
equal  quotas  for  the  Florida  east  and 
west  coast  sub-zones  that  w»:Te 
established  in  the  emergency  interim 
rule  of  October  5,  1993;  (2)  divide  the 
Florida  west  coast  sub-zone  quota 
equally  between  the  hook-and-line  and 
nm-around  gillnet  harvesters;  and  (3) 
allow  persons  to  fish  under  the  gillnet 
quota  in  the  Florida  west  coast  sub-zone 
only  aboard  vessels  that  have 
endorsements  on  their  Federal 
commercial  mackerel  penrifs  to  fish 
with  gillnets  in  that  sub-zone. 

Rationale  supporting  the  division  of 
the  eastern  zone  commercial  quota  for 
the  Gulf  migratory  group  of  king 
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mackerel  into  equal  quotas  for  the 
Florida  east  and  west.coast  sub-zojies 
was  included  in  the  emergency  interim 
rule  and  is  not  repeated  here.  Rationale 
for  implementation  of  equal  sub-quotas 
for  hook-and-line  and  gillnet  sectors  in 
the  Florida  west  coast  sub-zone  and  for 
allowing  the  use  of  gillnels  in  the  west 
coa^t  sub-zone  only  aboard  vessels  with 
permits  with  endorsements  for  use  of 
such  gear  is  discussed  below. 

Equal  quotas  in  the  west  coast  sub- 
zone  for  hook-and-line  and  gillnet 
fishermen,  as  proposed  in  this  rule,  will 
provide  equitable  sharing  of  the  harvest 
of  the  annual  quota  between  users  of 
these  two  gear  types,  ivhich  are  the  only 
j^ea-s  allowed  to  harvest  Gulf  group  king 
mackerel.  Depending  on  seasonal  arrival 
of  migrating  schools  and  prevailing 
fishing  conditions,  the  fishing  power  of 
either  gear  sector  is  sufficient  to  harvest 
1  major  and  disproportionate  share  of 
the  quota  before  the  other  sector  could 
take  an  equitable  share.  The  recent  daily 
production  of  the  16-20  large  gillnet 
vessels  in  the  fishery  and  weekly 
catches  of  80-100  hook-and-line  vessels 
have  demonstrated  capacity  of  either 
gear  sector  to  take  the  west  coast  sub 
zone  quota  quickly.  The  daily 
harvesting  capability  of  the  hook-and- 
line  users  is  not  as  great  as  that  of 
ijillnets.  In  December  1993.  within  a  24- 
-    hour  period,  the  gillnet  fleet  landed  in 
the  lower  Florida  Keys  approximately 
250.000  pounds  (lb)  (1 13.398  kilograms 
(kg))  of  king  mackerel,  which  was  29 
percent  of  the  west  coast  sub-zone 
quota.  Total  gdlnet  production  could 
easily  double  if  catches  for  most  of  the 
large  gillnet  vessels  approach  their 
maximum  holding  capacity,  which  may 
be  50,000  pounds  (22,690  kg)  for  the 
largest  of  these  vesbeis.  During  the  last 
two  weeks  of  December  19^2,  the  Key 
West  hook-and-line  fleet  har\ested 
approximately  .'ssc.OCiO  pounds  (172.365 
k-^t  of  king  nsackercl,  which  was  44 
percent  of  the  quota. 

Implementatioa  of  the  requirement  for 
I  gillnet  endorseme-it  on  the  Federal 
co(!;mercial  mackerel  permit  would 
promote  equitable  harvest  by  the  two 
fc;e:ir  harvesting  sectors  tif  the  west  coast 
.iub-zone  quota.  The  endorsement 
would  restrict  the  gtUnel  users  to  their 
respective  quota  by  counting  all  Gulf 
group  king  mackerel  from  the  Florida 
wrtst  coast  sub-zoni*  harvested  by 
vessels  with  gillnet  endorsements 
dgainst  the  gillnet  quota.  Except  tn  the 
initial  year  of  implementation,  a  vessel 
owner  or  any  succeeding  owner  would 
have  an  opportunity  to  obtain  the 
fndorsement  only  during  June  each 
year,  immediately  prior  to  the  July  1 
commencemeht  of  the  next  fishing  year. 
Once  an  owner  or  a  succeeding  ovuut 


obtains  a  gillnet  endorsement,  that 
individual  and  the  designated  vessel 
would  be  bound  by  the  requirements  of 
the  endorsement  for  the  entire  fishing 
year  in  which, it  is  issued,  i.e..  the 
endorsement  could  not  be  rescinded 
within  the  year  issued.  In  1994.  the  time 
frame  for  obtaining  the  endorsement 
would  be  immediately  follovting 
publication  of  the  final  rule  ti:) 
implement  Amendment  7. 

Implementation  of  Amendment  7 
would  ensure  equitable  access  to  the 
king  mackerel  resource  by  fishermen  in 
the  Florida  east  and  west  coast  fisheries, 
and  equitable  access  by  gear  type  in  the 
west  coast  fishery-.  If  approved,  this  rule 
would  be  effective  early  in  the  1994/93 
fishing  year,  which  commences  July  1. 
1994.  before  a  substantive  conunercial 
king  niackerel  fishery  begins  in  the  east 
coast  si;b-zone  off  Florida. 

Additional  background  and  rationale 
for  the  measures  discussed  above  are 
contained  in  Amendment  7,  the 
availability  of  which  was  announced  in 
the  Federal  Register  on  May  6,  1994  (559 
FR  23681) 

Classification 

This  proposed  rule  has  been 
determined  to  be  not  significant  for 
purposes  of  E.O.  12866. 

Tne  Councils  prepared  an  IRFA  as 
part  of  Amendment  7.  which  concludes 
that  this  proposed  rule,  if  adopted,  may 
have  a  significant  economic  im.pact  on 
a  substantial  number  of  small  entities. 
Specifically,  equal  division  of  the 
eastern  zone  quota  of  Gulf  group  king 
mackerel  between  the  east  and  west 
coast  sub-zones  is  expected  to 
redistribute  revenues  among  the 
participants  in  the  fishery.  Such 
redistribution  is  expected  to 
approximate  the  historical  distribution 
of  revenues  but  may  result  in  individual 
redistributions  e.xceeding  five  percent  oi 
the  revenues  of  some  participants 
during  the  1994/95  fishing  year.  Ail 
participants  in  the  fishery  are  small 
entities.  Copies  of  the  IRFA  are  available 
(see  ADDRESSES). 

Section  6-42. 4(m)  of  this  proposed 
rule,  concerning  applications  for  nil|fi,;f 
endorsements  on  vessel  permits, 
contains  a  collection-of-information 
requirement  subject  to  the  Paperwork 
Reduction  Act.  A  request  to  collect  this 
information  has  been  submitted  to  the 
Office  of  Management  and  Budget 
(OMB)  for  approval.  The  public 
reporting  burden  for  this  collection  of 
information  is  estimated  to  average  30 
minutes  per  response,  including  the 
time  for  reviewing  instructions, 
searching  existing  data  sources, 
gathering  and  maintaining  the  data 
needed,  artd  completing  and  reviewing 


the  collection  of  information.  Send 
comments  regarding  this  reporting 
burden  estimate  or  any  other  aspect  of 
this  collection  of  information,  inchidini; 
suggestions  for  reducing  this  burden,  fri 
NMFS  and  OMB  (see  ADDRESSES). 

List  of  Subiects  in  50  CFR  Part  642 

Fisheries.  Fishing.  Reporting  and 
recordkeeping  requirements. 

Dated:  May  26. 1994 
Charles  Kamella. 

Acting  Abtiutart:  Admtni^tratDr  for  Fi^!"Ti':.>. 
National  MarmH  Fishnrifs  Senicn. 

For  the  reasons  si*t  out  in  the 
preamble.  50  CFR  part  642  is  proposeil 
to  be  amended  as  follows; 

PART  642— COASTAL  MIGRATORY 
PELAGIC  RESOURCES  OF  THE  GULF 
OF  MEXICO  AND  SOUTH  ATLANTIC 

1.  The  authority  citation  for  part  642 
continues  to  read  as  follows: 

.Authority:  16  L'.S  C   1801  et  stij 

2.  In  §642.4.  new  paragraph  {m\  U 
-idded  to  rf;ad  as  follows; 

§  642.4    Permits  and  tees 
«         •         •         •         • 

(rn)  Gillnet  ej^dorsement. 

(1)  For  a  vessel  to  use  a  run-around 
gillnet  for  king  mackerel  in  th«  Floritla 
west  coast  sub-zone  (see 
§642.25{a)(l)(i)(B)).  a  vessel  for  which  d 
king  and  Spanish  mackerel  permit  has 
been  issued  under  this  section  nmst 
have  a  gillnet  endorsement  on  such 
permit.  Such  per:pit  and  endorsemeni 
must  be  on  board  the  vessel. 

(2)  An  owner  of  a  permitted  vessel 
may  add  or  delete  a  gillnet  endorsemeni 
on  a  permit  by  returning  to  the  Regional 
Director  the  vessei's  existing  permit 
with  a  written  request  for  addition  or 
deletion  of  the  gillnet  endorsement 
Such  request  must  be  postmarked  or 
hand  delivered  during  June,  each  year. 

(3)  A  gillnet  endorsement  may  not  lie 
added  or  deleted  from  July  1  through 
May  31  each  year,  any  rennival  of  the 
permit  during  that  period 
notwithstanding.  From  July  1  tl.rotigh 
Miiy  31.  a  pernutted  vessel  that  is  sold, 
if  permitted  by  the  new  owner  for  king 
and  Spanish  mackerel,  will  receive  a 
pennit  with  or  without  the  endorst-met't 
as  was  the  case  for  the  vessel  under  th-" 
previous  owner.  From  (uly  1  through 
May  31,  the  initial  king  and  Spanish 
rr.ackere!  permit  issued  for  a  vesst;l  eew 
to  the  fishery  will  be  issue<i  without  a 
gillnet  endorsement. 

(4)  The  provisions  of  paragraph  (m)(3) 
of  this  -section  notwithstanding,  the 
initial  requests  for  gillnet  endorsements 
must  be  postmarked  or  hand  delivered 
during  the  45-day  prrif»d  conunencing 
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th 


on  the  first  day  of  effecti 
final  rule  implementing 

.1.  !n  §642.7,  paragraphs 
|u)  are  revised,  paragraph 
redesignated  as  paragraph 
paragraphs  (t)  and  (v)  are  r 
as  follows: 


v(  ness  I 


of  the 
s  measure, 
(p),  (s),  and 
t)is 

w),  and  new 
abded  to  read 


§642.7    Prohibitions. 


(p)  After  3  closure  speci 
§ 642.26(a),  sell,  purchase 
barter,  or  attempt  to  sell, 
trade,  or  barter  a  king  or 
mackerel  of  the  closed  spe 
migratory  group/zone/.su 
tvpe,  as  specified  in  §§  642 
642.24(a)(4).  and  642.26(b) 


f  ed  in 
trade,  or 
asc. 
nish 
<  i«»s/ 
jne/gear 
22(c). 
3). 


p  irchc 
Sfa 


b-  X 


(s)  111  the  eastern  zone,  p 
Gulf  group  king  mackerel  i 
EEZ  in  excess  of  an  applicajj 
as  specified  in  §  642.28(a) 
§642.28(b)(l)(ii),  or  tran.sfe 
king  mackerel,  as  specified 
«?642.2«{(e). 

(t)  In  the  Florida  west  cojst 
possess  or  land  Gulf  group 
mackerel  in  or  from  the  EE 
vessel  that  uses  or  has  aboa 
around  gillnet  on  a  trip  wh 
vessel  does  not  have  on  bo« 
commercial  permit  for  kinp. 
mackerel  with  a  gillnet  en 
•spet  ified  in  <642.28(b)(2)(i 

(u)  In  the  Florida  west  co 
transfer  at  sea  Gulf  group  ki 
taken  by  a  vessel  for  which 
C'jmmercial  permit  for  kirg 
mackerel  with  a  g'illnet 
been  issued,  as  specified  in 

(v)  Violate  any  prohibiti 
restrictions  for  the  preventi 
conflicts  that  may  be  spec 
orxordance  with  §642.20 


ss(?ss  or  land 
I  or  from  the 
'e  trip  limit, 
fir 
at  sea  such 
in 


sub-zone. 

Ling 

aboard  a 
d  a  run- 
n  such 
'da 
and  .Spanish 

r^;e^l^nf,  as 


d) 


4.  In  §642.25.  paragraph 
removed  and  paragraphs  (a) 
introductory  text  and  (a)(l)( 
revised  to  read  as  follows: 


nil 

mg 


§  642.25    Commercial  altocatif  ns  and 
quotas 

•         •         •         •         • 

(a)  •   •    • 

n)  The  commercial  alio*:; 
Gulf  migraton,'  group  of  kin 
2.50  million  pounds  (1.13 
per  fishing  year.  The  Gulf 
y^Toiip  is  divided  into  easten 
western  zones  separated  by 
extending  directly  south 
Alabama/Florida  boundar,' 
(ST'-ai'Ob'W.longitude)  to 
limit  of  the  EEZ.  Quotas  for 
.ind  western  zones  are  as  fol 

(i)  1.73  million  pounds 
kg)  for  the  eastern  zone,  w 
ilivided  into  quotas  as  folluv  s 


from 


t  le 


St  sub-zone, 
ig  mackerel 

and  Spanish 
endi  irseinent  has 
^  542.28(e). 
s  or 

n  of  gear 
in 


o  1 


f  (>d 


u)  is 

1) 
)  are 


i  ion  for  the 
mackerel  is 
llion  kg) 

Putory 
and 
fine 

the 


outer 
he  eastern 
ows: 
million 
is  further 


(0.78 
kfhi  Ji 


(A)  865,000  pounds  (392.361  kg)  for 
the  Florida  east  coast  sub-zone,  which  is 
that  part  of  the  eastern  zone  north  of  a 
line  extending  directly  east  from  the 
Dade/Monroe  County,  Florida  boundary 
(25''20.4'N.  latitude);  and 

(B)  865.000  pounds  (392,361  kg)  for 
the  Florida  west  coast  sub- zone,  which 
is  that  part  of  the  eastern  zone  south  and 
west  of  the  Dade/Monroe  County, 
Florida  boundary  (25''20.4'N.  latitude), 
which  is  further  divided  into  quotas  by 
gear  types  as  follows: 

[1]  432,500  pounds  (196,179  kg)  for 
vessels  fishing  with  hook-and-line  gear; 
and 

[2)  432,500  pounds  (196,179  kg)  for 
vessels  fishing  with  run-around  gillnets. 
»         •        »        •        • 

5.  Section  642.26  is  revised  to  read  as 
follows: 

§  642^6    Closures. 

(a)  Notice  of  closure.  The  Assistant 
Administrator,  by  filing  a  notice  with 
the  Office  of  the  Federal  Register,  will 
close  the  commercial  fishery  in  the  EEZ 
for  king  mackerel  from  a  particular 
migratory  group,  zone,  sub- zone,  or  gear 
type,  and  for  Spanish  mackerel  from  the 
Gulf  migratory  group,  when  the 
allocation  or  quota  under  §  642.25(a)  or 
§  642.25fb)(l)  for  that  migratory  group, 
zone,  sub-zone,  or  gear  type  has  been 
reached  or  is  projected  to  be  reached. 
The  commercial  fishery  for  Atlantic 
group  .Spanish  mackerel  is  managed 
under  the  commercial  trip  limits 
specified  in  §642  27  in  lieu  of  the 
closure  provisions  of  this  section. 

(b)  Fishing  after  a  closure.  On  and 
after  the  effective  date  of  a  closure 
invoked  under  paragraph  (a)  of  this 
section,  for  the  remainder  of  the 
appropriate  fishing  year  for  commercial 
ailtx:ations  specified  in  §642. 20(a) — 

(1)  A  person  aboard  a  vessel  in  the 
commercial  fi.shery  may  not  fish  for  king 
or  Spanish  mackerel  in  the  EEZ  or  retain 
fish  in  or  from  the  EEZ  under  a  bag  limit 
specified  in  §  642.24(a)(1)  for  the  closed 
species,  migratory  group,  znne,  sub- 
zone,  or  gear  type,  except  .ts  provided 
for  under  paragraph  (b)(2)  of  this 
section. 

(2)  .'\  person  aboard  a  vessel,  the 
permit  for  which  indicates  both 
commercial  king  and  Spanish  mackerel 
and  charter  vessel  for  coastal  migratory 
pelagic  fish,  may  continue  to  retain  fish 
under  a  bag  and  possession  limit 
specified  in  §642.24  (a)(1)  and  (a)(2) 
provided  the  vessel  is  operating  as  a 
(barter  vessel. 

(3)  The  sale,  purchase,  trade,  or  barter 
or  attempted  sale,  purchase,  trade,  or 
barter  of  king  or  Spanish  mackerel  of  the 
closed  species,  migratory  group,  zone, 
sub-zone,  or  gear  type  is  prohibited. 


This  prohibition  does  not  apply  to  trade 
in  king  or  Spanish  mackerel  harvested, 
landed,  and  sold,  traded,  or  bartered 
prior  to  the  closure  and  held  in  cold 
storage  by  dealers  or  processors. 
6.  Section  642.31  is  removed; 
§§642.28  through  642.30  are 
redesignated  as  §§  642.29  through 
642.31;  and  new  §642.28  is  added  to 
read  as  follows: 

§642.28    Additional  limitations  for  Gulf 
group  king  mackerel  in  the  eastern  zone. 

(a)  Florida  east  coast  sub-zone.  In  the 
Florida  east  coast  sub-zone,  king 
mackerel  in  or  from  the  EEZ  may  be 
pos.sessed  aboard  or  landed  from  a 
vessel  for  which  a  commercial  permit 
has  been  issued  for  king  and  Spanish 
mackerel  under  §  642.4, 

(1)  From  November  1.  each  fishing 
year,  until  50  percent  of  the  sub-zone's 
fishing  year  quota  of  king  mackerel  has 
been  harvested — in  amounts  not 
exceeding  50  king  mackerel  per  day; 
and 

(2)  From  the  date  that  50  pert^ent  of 
the  sub-zone's  fishing  year  quota  of  king 
mackerel  has  been  harvested  until  a 
closure  of  the  Florida  east  coast  sub- 
zone  has  been  effected  under  §  642.26— 
in  amounts  not  exceeding  25  king 
mackerel  per  day. 

(b)  Florida  west  coast  sub-zone.  (1 )  In 
the  Florida  west  coast  sub- zone,  king 
mackerel  in  or  from  the  EEZ  may  Ix; 
possessed  aboard  or  landed  from  a 
vessel  for  which  a  commercial  permit 
has  been  issued  for  king  and  Spanish 
mackerel  under  §  642.4. 

(i)  From  July  1,  1994,  until  75  percent 
of  the  sub-zone's  fishing  year  quota  of 
king  mackerel  has  been  harvested — in 
unlimited  amounts  of  king  mackerr-l: 
and 

(ii)  i^rora  the  date  that  75  percent  of 
the  sub-zone's  fishing  year  quota  of  king  • 
mackerel  has  l)ecn  harvested  until  a 
t  losure  of  the  Florida  west  coast  sub- 
zone  has  been  pffecled  under  §  6  52.26— 
in  amounts  not  exceeding  50  king 
mackerel  per  day. 

(2)  In  the  Florida  west  coast  sub-zone. 

(i)  King  mackerel  in  or  from  the  EEZ 
may  be  possessed  aboard  or  landed  from 
a  vessel  that  uses  or  has  aboard  a  run- 
around  gillnet  on  a  trip  only  when  such 
vessel  has  on  board  a  commercial 
permit  for  king  and  Spanish  mackf^rel 
with  a  gillnet  endorsement;  and 

(ii)  King  mackerel  from  the  west  const 
sub-zone  landed  by  a  vessel  for  which 
such  commercial  permit  with 
endorsement  has  been  issued  will  b«; 
counted  against  the  run-around  gillnet 
quota  of  §642.25(a)(l)(i)(D)(2). 

(c)  Notice  of  trip  limit  changes.  The 
Assistant  Administrator,  by  filing  a 
notice  with  the  Office  of  the  Federal 
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Register,  will  effect  the  trip  iimi\ 
changes  specified  in  paragraphs  (al  and 
(hKl)(ii)  of  this  section  when  the 
re  qui.^ite  harvest  leveLs  h.jvc-  been 
reached  or  are  projected  to  be  reached 

(d)  Combination  of  trip  iinu^s  A 
persna  who  fishes  in  the  EEZ  fnuy  not 
aiiTibine  a  trip  limit  nf  this  sef:tion  with 


any  trip  or  possession  limit  applicable 
to  state  waters, 

(e)  Transfer  at  sea  A  person  for 
whom  a  trip  limit  specified  in  parugrapt. 
(a)  or  (b)(l)(ii)  of  this  section  or  a  gear 
litnitation  specified  in  paragraph  (b)(2) 
of  this  s(;ction  applies  may  not  transfer 


at  sea  from  one  vesstel  to  another  a  king 
mackerel — 

(1)  Taken  in  the  EEZ.  regardless  ef 
where  such  transfer  takes  place;  or 

(2)  In  the  EEZ,  regardless  of  where 
such  king  mackerel  was  taken. 

!KR  U.>c.  O4-13:<02  F^led  ?.-2t,-<H:  [i.U  {>tn| 
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Notices 


This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  tha  i  rules  or 
proposed  rules  that  are  app^ic  able  to  tha 
public.  Notices  of  hearings  an  i  investigations, 
committee  meetings,  agency  i  lecisions  and 
rulings,  delegations  of  authorr  /,  fi!ir.g  of 
petitions  and  applications  and  agency 
statements  of  organization  an  I  functions  are 
examples  of  documents  appe  inng  in  this 
section. 


DEPARTMENT  OF  AGRIC  ULTURE 


Animal  arsd  Plant  Health 
Service 

[OocKet  No.  94-045-1] 


Availability  of  Environmehtal 
Assessments  and  Findinj  s  of  No 
Significant  Impact 


AGENCY:  Animal  and  PlanI 
In.spertion  Service,  USDA 
ACTION:  Notice. 


as  ?essr.i£ 


Serv 


SUMMARY:  We  are  advising 
that  four  environmental 
and  findings  of  no  signific  i 
have  been  prepared  by  the 
Plant  Health  Inspection 
to  the  issuance  of  permits 
field  testing  of  genetically 
organisms.  The  environme^ital 
assessments  provide  a  has 
conclusion  that  the  field 
genetically  engineered  org;  i 
not  present  a  risk  of  introdpc 
dis.seminating  a  plant  pest 
have  a  significant  impact 
of  the  human  environment 
findings  of  no  significant 


Permit  numt>er 


94-055-01  Up  an  Company 


94-069-02,  renewal  of 
permit -91 -346-01,  is- 
sued on  04-16-92. 

94-027-02  


The  environmental 
findings  of  no  significant 
been  prepared  in  accorda 
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Animal  .:ind  Plant  Healtli  Inspection 
Service  has  determined  that 
environmental  impact  statements  need 
not  be  prepared. 

ADDRESSES:  Copies  of  the  environmental 
assessments  and  findings  of  no 
significant  impact  are  available  for 
public  inspection  at  USDA,  room  1141, 
South  Buildintj,  14th  Street  and 
Independence  Avenue  SVV., 
Washington,  DC,  between  8  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  holidays.  Persons  washing  to 
inspect  those  documents  are  requested 
to  call  ahead  on  (202)  690-2817  to 
facilitate  entry  into  the  reading  room. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dr.  Arnold  Foudin,  Deputy  Director, 
Biotechnology  Permits,  BBEP,  APHIS, 
U.SDA,  room  850,  Federal  Building, 
6505  Belcrest  Road,  Hyattsville,  MD 
20782,  (301)  436-7612.  For  copies  of  the 
environmental  assessments  and  findings 
of  no  significant  impact,  write  to  Mr. 
Clayton  Givens  at  the  same  address. 
Please  refer  to  the  permit  numbers  listed 
below  when  ordering  documents. 
SUPPLEMENTARY  INFORMATION:  The 
regulations  in  7  CFR  part  340  (referred 
to  below  as  the  regulations)  regulate  the 
introduction  (importation,  interstate 
movement,  and  release  into  the 
environment)  of  genetically  engineered 
organisms  and  products  that  are  plant 
pests  or  that  there  is  reason  to  believe 
are  plant  pests  (regulated  articles).  A 
permit  mu.st  be  obtained  before  a 
regulated  article  mav  be  introduced  into 
the  United  States.  The  regulations  set 
forth  the  procedures  for  obtaining  a 


limited  permit  for  the  importation  or 
interstate  movement  of  a  regulated 
article  and  for  obtcining  a  permit  for  tl:i; 
release  into  the  environment  of  a 
regulated  article.  The  Animal  .md  Plant 
Hyalth  Inspection  Service  (APHIS)  has 
stated  that  it  would  prepare  an 
environmental  assessment  and,  wlicn 
necessary,  an  environmental  impact 
statoment  before  issuing  a  permit  for  llw; 
release  into  the  environment  of  a 
regulated  article  (see  52  FR  22906). 

In  the  course  of  reviewing  each  pennit 
application,  APHIS  assessed  the  impact 
on  the  environment  that  releasing  tho 
organisms  under  the  conditions 
described  in  the  permit  application 
would  have.  APHIS  has  issued  permits 
for  the  field  testing  of  the  organisms 
listed  below  after  concluding  that  the 
organisms  will  not  present  a  risk  of 
plant  pest  introduction  or  dissemination 
and  will  not  have  a  significant  impact 
on  the  quality  of  the  human 
environment.  The  environmental 
assessments  and  findings  of  no 
significant  impact,  which  are  based  on 
data  submitted  by  the  applicants  and  on 
a  review  of  other  relevant  literature., 
provide  the  public  "with  documentation 
of  APHIS'  review  and  analysis  of  the 
environmental  impacts  associated  with 
conducting  the  field  tests. 

Environmental  assessments  and 
findings  of  no  significant  impact  have 
been  prepared  by  APHIS  relative  to  tht; 
issuance  of  permits  to  allow  the  field 
testing  of  the  following  genetically 
engineered  organisms; 


Permittee 


Date  issued 


Orantsms 


Field  test 
location 


Ca  jene,  Incorporated 


04-13-94  Tomato  plants  genetically  engineered  to  ex-    Georgia. 

press  the  nucleocapsid  protein  from  tomato 

spotted  wilt  virus  (TSWV)  for  resistance  to 

TSWV. 
04-19-94  Rapeseed  plants  genetically  engineered  to  ex-    Michigan 

press  oil  modification  genes. 


Uni  /ersity  of  Idaho  04-21-94 


94-039-03  Coi  riell  University 04-21-94 


Potato  plants  genetically  engineered  to  ex-    Idatto. 
press  resistance  to  potato  leaf  roll  virus,  po- 
tato virus  Y,  tobacco  vein  mottling  virus,  bar- 
ley yellow  dwarf  vims,  and  tot>acco  rattle 
virus. 

Apple  trees  genetically  eng-neered  to  express    New  York 
resistance  to  fire  bUght. 


asseskments  and 
ii  ipaci  have 
nile  with:  (1) 


The  National  Environmental  Policy  Act 
of  1969  (NEPA)  (42  U.S.C.  4321  et'seq], 
(2)  Regulations  of  the  Council  on 


Environmental  Quality  for 
Implementing  the  Procedural  Provisions 
of  NEPA  (40  CFR  parts  1500-1508),  (3) 
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nSDA  Regulations  Implemenring  NKTA 
(7  CFR  part  lb),  and  (4)  APHIS 
Criiid^lines  Implementing  NEPA  (44  FR 
r.03H  1-50384,  August  28.  1979.  and  44 
FR  51272-51274,  August  31,  1979). 

Hon.;  in  VV.ishington,  DC,  this  2.'ith  (!hv  (if 
M.iy  1994. 

Lo(\nie  {.  King, 

Ai  tinti  Administrator.  Animal  and  Phnt 
Hfiilfli  Inspection  .Se/v;V f. 
IFK  Dfir .  94-1.-t:02  Fih-d  5-.!l    <M:  «  4S  .im| 
U11L.NG  COCE  3410-3*-P 


Federal  Grain  Inspection  Service 

Designaeion  of  the  Sioux  City  (JA)  and 
Tischer  (lA)  Agencies 

AGENCY:  Federal  Grain  InspetJion 
Servi(x'  (FXilS). 
ACTION:  Notic:e. 


SUMMARY:  FGIS  announces  the 
dHsignation  of  Sioux  City  Inspw  tion  & 
Weighing  Service  Company  (Sioux  Citv) 
to  provide  official  inspedion  services 
.-ind  A.  V.  Tischer  and  Son,  Inc. 
(Tischer).  to  provide  official  inspet;tion 
and  Class  X  and  Class  Y  weighing 
services  under  the  United  States  Grain 
Sta:idards  Act,  as  amended  (Act). 
EFFECTIVE  DATE:  July  1.  1994. 
ADDRESSES:  Neil  E.  Porter,  Director, 
Compliance  Divi.sion,  FGIS,  USDA, 
Room  1647  South  Building,  P.O.  Box 
96454,  Washington,  DC  20090-6454. 
FOR  FURTHER  INFORMATION  CONTACT:  Neil 
E.  Porter,  telephone  202-720-8262. 
SUPPLEMENTARY  INFORMATION: 

This  action  has  been  reviewed  and 
determined  not  to  be  a  rule  or  regulation 
as  defined  in  Executive  Order  12866 
and  Departmental  Regulation  1512-1, 
therefore,  the  Executive  Order  and 
Departmental  Regulation  do  not  apply 
to  this  action. 

In  the  December  30,  1993.  Federal 
Register  (.58  FR  69316).  FGIS  announced 
that  the  designations  of  Sioux  City  and 
Ti.s<;her  end  on  June  30,  1994,  and  asked 
persons  interested  in  providing  official 
services  in  the  geographic  areas 
a.ssigned  to  Sioux  City  and  Tist;her  to 
submit  an  application  for  designation. 
Applications  were  due  bv  January  31 
1994. 

There  were  three  applicants.  .Sioux 
City  and  Tischer  each  applied  for 
designation  in  the  entire  areas  they  are 
currently  assigned.  The  D.  R.  .Schaal 
Agent  V,  Inc.  (Schaal).  apislied  for 
desicjiiation  to  serve  part  of  the  Tischi^r 
arc>a:  Big  Six  Cooperative  Terminal, 
Burt,  and  West  Bend  Elevator  Co., 
Algona,  Kossuth  county;  Gold-Eagle 
Coop,  Goldfleld,  and  Clarion  Farmers 
Elevator  Cooperative,  Holrnes.  Wright 


County,  Iowa,  in  addition  to  the  area 
they  are  already  designated  to  serve. 
Tischer  and  Schaal  art;  contiguous 
official  agencies. 

FGIS  requested  comments  on  the 
applicants  in  the  March  3,  1994,  Federal 
Register  (.59  VR  10110).  Comments  were 
due  by  MartJi  31,  1994.  FGIS  received 
no  comments  on  the  Sioux  City  area 
designation  by  the  deadline.  FGIS 
received  fot;r  comments  on  the  Tischer 
area  designatiim:  two  supporting  the 
designation  of  S'.haal  and  two 
supporting  the  designation  of  Tischer. 

FGIS  evaluated  nil  available 
information  regarding  the  designation 
criteria  in  Section  7(f)(1)(A)  of  the  Act; 
and  ac-cording  to  Section  7(f)(1)(B). 
determined  that  Sioux  City  is  able  to 
provide  official  services  in  the 
geographic  area  for  which  thev  applied. 
Effective  July  1.  1994.  and  ending  June 
30,  1997.  Sioux  City  is  designated  to 
provide  official  inspei;tion  services  in 
the  geographic  area  specified  in  the 
December  30.  1993.  Federal  Register. 

FGIS  evaluated  al  1  a vai  lable 
information  regarding  the  designation 
criteria  in  Set:lion  7(f)(1)(A)  of  the  Ad; 
and  according  to  $et;tion  7(f)(1)(B). 
determined  that  Tischer  is  better  able 
than  any  other  applicant  to  provide 
official  services  in  the  geographic  area 
for  which  they  applied. 

Effective  July  1.  1994,  and  ending 
June  30,  1997,  Ti.scher  is  designated  to 
provide  official  inspection  and  Class  X 
and  Class  Y  weighing  services  in  the 
geographic  area  described  in  the 
De<»mber  30.  1993,  Federal  Register. 

Interested  persons  may  obtain  official 
ser\'ioes  by  contacting  Sioux  City  at 
712-255-S073,  and  1  ischerat  51,5-955- 
7012. 


Authority:  Pub.  L.  m-bi>2.  '.iO  .Slat.  2«{i7. 
as  amcjid«d.  (7  Li.S.C  71  nt  spq). 

Diifed:  iVfny  24.  1<(<J4. 
Neil  E.  Porter, 

Dirprtnr.  Cninpliamt;  Division. 
IFK  Drx..  94-13220  Fitful  .S-:)l-!»4:  8:45  amj 
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Opportunity  to  Comment  on  ttie 
Applicants  for  t^e  Mtnot  (ND), 
Southern  tlUnois,  and  Tri-State  (OH) 
Areas 

AGENCY:  Federal  Grain  Inspection 
Service  (FGIS). 
ACTION:  Notice. 


SUMMARY:  FGIS  is  requesting  t:onmient.s 
on  the  applicants  for  designation  to 
provide  official  services  in  the 
geographic  areas  currently  as.signed  to 
Minot  Grain  Inspection  Inc.  (Minot), 
Southern  Illinois  Grain  Insperlion 


Seryi(;e,  Inc..  and  Tri-State  Grain 
Inspection  Service,  Inc.  (Tri-State). 
DATES:  Comments  must  be  postmarke<i, 
or  sent  by  telet.opier  (FAX)  or  i-Utironic 
mail  by  June  30,  1994. 
ADDRESSES:  Comments  must  be 
submitted  in  v.riting  to  Neil  E.  Porter, 
Director,  Compliance  Division,  PGIS, 
USDA,  Room  1647  South  Building.  P.O. 
Box  9()454.  Washington,  DC  20ri<)f>- 
6454.  SprintMail  users  may  re'ipond  to 
[A:ATTMAII„0:USDA,ID.A36a'l)IR|. 
ATIMAIL and  FTS2000MA1L  users 
may  r»?spond  to  IA36CPDIR.  Telet.opier 
(FAX)  users  may  send  comments  to  Ii:'.' 
automatic  telecopier  machine  nt  202- 
720-1015,  attention:  Neil  E.  Porter.  Ail 
comments  ra»ived  will  be  made 
available  for  public  inspection  at  th^; 
above  address  located  at  1400 
Independence  Avenue,  S.W.,  during 
regular  business  hours. 
FOR  FURTHER  INFORMATION  CONTACT:  Neil 
E.  Porter,  telephone  202-720-^1262. 
SUPPI.EMENTARY  INFORMATION: 

This  action  has  been  reviewed  and 
determined  not  to  be  a  rule  or  regulation 
as  defined  in  Executive  Order  12866 
and  Departmental  Regulation  1512-1; 
therefore  the  Executive  Order  and 
Departmental  Regulation  do  not  apply 
to  this  action. 

In  the  April  1,  1994,  Federal  Register 
(59  FR  15370).  FGIS  asked  persons 
interested  in  providing  official  services 
in  the  geographic  areas  assigned  to 
Minot  and  Tri-State  to  submit  an 
application  for  designation. 
Applications  were  due  by  Mav  2.  1994. 
Minot  and  Tri-State,  the  only' 
applicants,  each  applied  for  designation 
to  .serve  the  entire  area  they  are 
currently  assigned. 

In  the'April  7,  1994,  Federal  Rej-isler 
(59  FR  16613).  FGIS  asked  persons 
mterested  in  providing  official  serxirps 
in  the  geographic  area  assigned  to 
.Southern  Illinois  to  submit  an 
application  for  designation. 
Applications  were  due  bv  Mav  4.  1994. 
There  were  two  applicants.  South»!m 
Illinois  applied  for  designation  to  serve 
the  entire  area  they  are  currently 
assigned.  Dwvitur  Grain  Inspection,  Inc 
(Def:afuri,  applied  for  designa;ion  lo 
serve  the  entire  Southern  Illinois  area  in 
addition  to  the  area  they  are  currently 
assigned. 

FGIS  is  publishing  this  notitx'  tn 
provide  intere.sted  persons  the 
opportunity  to  pre.sent  comments 
concerning  the  applir^nt.s.  CommeiHers 
are  enr;ouraged  to  submit  reasons  and 
pertinent  data  for  support  or  oljjw  tion 
to  the  designation  of  these  applicants. 
All  comments  must  be  submitted  lo  the 
Compllanc  e  Division  at  the  al)ove 
address. 
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Fedfral  Register  / 


a. 


Comments  and  other 
information  will  be  cons 
making  a  final  decision, 
piililish  notice  of  the  \in 
the  Federal  Register,  anr 
send  the  applicants  writ 
of  the  decision. 


Authority:  Fuh.  L.  <44-'SKJ,  -Mt  .Sr..'   inh7 
■a>  Mi\t:adtid  (7  ISC  7!  '  '    "<;  ! 

Datfd;  May  24.  1494 
Neil  E.  Porter. 

D'CfcUtr.  Compliance  D/f/si 

IFK  Doc.  94-13219  Filed  5->l-t»4;  rf.4.'i  art: 

aiLtiNG  cooe  3410-CN-f 


Opportunity  tor  Design 
f  ostoria  (OH).  Idaho  (iO; 
and  Utah  Areas 


AGENCV:  Federal  Grain  IdJ-pectio-t 
STvi(e(FGIS). 

ACTION:  Notice. 


net 


re  >evvt 


(irai 


(  dahc 


10  1 


t;d 
ipi  <:i 


SUMMARY:  The  United  St 
Standards  Act.  as  amend 
provides  that  official  age 
designations  shall  end 
triennially  and  may  be 
designations  of  Fosloria 
fnspec-tion.  hic.  (Fostoria 
Inspection  Service.  Enc 
Lew'iston  Grain  fnspecti 
(Le'.viston).  and  the  Utah 
Agriculture  (Utah)  uill  e 
1().  1994.  according  to  th« 
IS  asking  persons  inleres 
official  ser\  ices  in  the  s 
geographic  areas  to  suhm 
application  for  designation. 
DATES:  Applications  miis  l)e 
postmarked  or  sent  by  tel  jcopier  (FA.KI 
on  or  before  June  30. 199  \ 

400RESSES:  Applications 
subniitted  to  Neil  E.  Fort<  r 
Compliance  Division.  FG 
Room  IB47  South  Buildi 
9?>4'^4.  Washington.  DC  2 
Telecopier  (FAX)  users 
applications  to  the  auton^t 
machine  at  202-720-101 
Neil  E.  Porter.  If  an  appli 
■iiihmitted  by  telecopier, 
rhe  right  to  request  an  ori 
ipplicjtion.  All  application 
.'uddri  available  for  public 
••his  address  located  at  14 
Ind^-pendence  Avenue,  S 
r'-t;uLir  business  hours 

FOfl  FURTHER 

E.  Porter,  telephone  2()2-f  2()-«2Ri. 

SUPPLEMENTARY  INFORMAT  ON 

This  action  has  been  re 
determined  not  to  be  a  ru 
as  defined  in  Executive 
and  Departmental  Regula 
thf-re^ore,  the  Executivi' 
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Departmental  Regulation  do  not  apply 
Ht  this  action. 

Section  7(f)(1)  of  the  Act  authorizes 
FGtS'  Administrator  to  designate  a 
qualified  app!it:ant  to  provide  official 
services  in  a  specified  area  after 
determining  that  the  applicant  is  better 
able  than  any  ether  applicant  to  provide 
<\"b.  official  services. 

i'Ci'i  designated  Fostoria.  main  office 
lotAited  id  Fostoria,  Ohio,  Idaho,  nioin 
office  locsted  in  Pocatello.  Idaho, 
li'Vviston  main  office  loc.ated  in 
Lewiston,  Idaho,  and  Utah,  main  office 
located  in  Ogden,  Utah,  to  provide  grain 
inspvH.tion  services  under  the  Act  on 
Deremb'ir  1.  1991. 

S-,-ction  r(s.)i  I)  of  the  Act  provides 
tha-:  designations  of  official  agencies 
shail  end  not  later  than  triennially  and 
may  be  renewed  according  to  the 
criteria  and  procedures  presci-ibed  in 
Section  7(f)  of  the  Act.  The  designations 
of  Fostoria.  Idaho,  Lewiston.  and  Utah 
end  0.1  November  30,  1994. 

The  geographic  area  presently 
assigfied  to  Fostoria,  pursuant  to  Se<:tuin 
7(0(2)  of  the  Act,  which  may  be 
assigned  to  the  applicant  seU'cted  for 
designation,  is  as  follows: 

Bounded  on  the  North  by  the  northern 
and  eastern  Fulton  County  lines:  the 
eastern  Henr>'  County  line:  the  northern 
and  e^istern  Wood  County  lines;  the 
northern  Sandusky  County  line  east  to 
State  Route  590; 

Bounded  on  the  East  by  State  Route 
590  south  to  Seneca  County:  the 
northern  Seneca  County  line  east  to 
State  Route  53;  State  Route  53  south  to 
Wyandot  County;  the  northern  Wyandot 
County  line;  the  northern  Crawford 
County  line  east  to  State  Route  19:  Stale 
Route  19  south  to  U.S.  Route  30; 

Bounded  on  the  South  by  U.S.  Route 
30  west  to  the  western  Hancock  County 
line;  and 

Bounded  on  the  West  by  the  western 
Ht^r.cock  County  line;  the  southern 
Hetiry  County  line  west  to  State  Route 
108;  State  Route  108  north  to  U.S  Route 
24:  U.S.  Route  24  southwest  to  the 
Henry  County  line;  the  western  Hep.r\ 
and  Fulton  County  lines. 

Tile  geographic  area  presently 
assigned  to  Idaho,  pursuant  to  Section 
7(0(2)  of  the  Act,  which  may  te 
assigned  to  the  applicant  selected  for 
designation,  is  as  follows: 

The  southern  half  of  the  State  of  Idaho 
up  to  the  northern  boundaries  of 
Adams.  Valley,  and  Lemhi  Counties. 

The  geburaphic  area  presently 
a.ssigned  to  Lewiston,  pursuant  to 
Section  7(0(2)  of  the  Act,  which  may  be 
asnigned  to  the  applicant  selected  for 
designation,  is  as  follows: 


The  northern  half  of  the  State  of  Idaho 
down  to  the  northern  boundaries  of 
.Adams,  Vall6y,  and  Lemhi  Counties.' 

The  geographic  area  presently 
assigned  to  Utah,  pursuant  to  Section 
7(0(2)  of  the  Act,  which  may  be 
assigned  to  the  applicant  selected  tor 
designation,  is  the  entire  State  of  LUah. 

Interested  persons,  including  Fostori  i, 
Idaho.  Lewiston,  and  Utah  are  hereby 
given  the  opportunity  to  apply  for 
designation  to  provide  official  servit:es 
in  the  geographic  areas  specified  above 
under  the  provisions  of  Section  7(0  of 
the  Act  and  section  800.198(d)  of  thu 
regulations  issued  thereunder. 
Designation  in  the  specified  geociraphic 
areas  is  for  the  period  beginnin 4 
December  1.  1994.  and  ending 
November  30,  1997.  Persons  wishing  to 
apply  for  designation  should  contact  the 
Compliance  Division  at  the  address 
listeti  above  for  forms  and  information. 

Applications  and  other  available 
information  will  be  considered  in 
determining  which  applicant  will  be 
designated. 

Authority:  Pub.  L.  94-582.  90  Stdt.  ZM>7, 
IS  amended  (7  V.S.C.  71  H  .sey  ). 

Dittod:  May  24.  1«W4 
Neil  E.  Porter. 

nitvftor.  Comphunce  Diviaion. 

IFK  Dt*:.  94-i:!221  Filed  5-11 -')4,  8:i5  ..(n! 
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DEPARTMENT  OF  COMMERCE 

International  Trade  Administratioh 

intent  To  Revoke  Antidumping  Duty 
Orders  and  Findings 

AGENCY:  International  Trade 
Admini.strat ion/Import  Administration/ 
Department  of  Commerce. 
ACTION:  Notice  of  intent  to  revoke 
.Antidumping  Duty  Orders  and  Findings 

SUMMARY:  The  Department  of  Comi!ierf:e 
is  notifying  the  public  of  its  intent  to 
revoke  the  antidumping  duty  orders  andv 
findings  listed  below.  Domestic 
interested  parties  who  object  to  these 
revocations  must  submit  their 
comments  in  writing  no  later  than  the 
last  day  of  June  1994. 

EFFECTIVE  DATE:  June  1.  1994. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  Department  may  revoke  an 
antidumping  duty  order  or  finding  if  the 
Secretary  of  Commerce  concludes  that  it 
is  no  longer  of  interest  to  interested 
parties.  Accordingly,  as  required  by 
?>  353.25(d)(4)  of  the  Department's 
regulations,  we  are  notifying  the  publii: 
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of  our  intent  to  revoke  the  following 
antidumping  duty  orders  and  findings 
for  which  the  Department  has  not 
received  a  request  to  conduct  an 
administrative  review  for  the  mosl 
recent  four  consecutive  annual 
anniversary  months: 

Antidumping  Duty  Procfu^ding 

Belgium 
Sugar 

44  FR  33878 
June  13, 1979 
A-423-077 

Contact:  Joe  Fargo  at  (21)2)  482-5345 
France 
Sugar 

44  FR  33878 
June  13,  1979 
A-427-078 

Contact:  Joe  Fargo  at  (202)  4«2-5:<45 
Germany 
Sugar 

44  FR  33H78 
June  13,  1979 
A^28-082 

Contact:  Joe  Fargo  at  (202)  482-5345 
Sweden 

Stainless  Steel  Plate 
38  FR  15079 
Junes,  1973 
A-401-040 

Conta(.-t:  Barbara  Victor  at  (202)  48^- 
0780 

Taiwan 

Carbon  Steel  Plate 

44  FR  33877  y 

June  13, 1979 

A-583-080 

Contact:  Barbara  Vicior  at  (202)  482- 

0780 
Germany 
Barium  Carbonate 
46  FR  32884 
June  25,  1981 
A-428-(]61 

Contact:  Kim  Moore  at  (202)  482-0090 
Japan 

Nitrile  Rubber 
53  FR  22553 
June  16,  1988 
A-588-706 
Contact:  Sheila  Forbes  at  (2(J2)  482- 

5253 

Romania 

Tapered  Roller  Bearings 

5fi  FR  23320 

June  19,  1987 

A^85-<)02 

Contaci:  Karin  Pri(»  at  (202)  482-3782 

Taiwan 

Fireplace  Mesh  Panels 

47  FR  24616 

June  7,  1982 

A-583-003 

Contact:  Art  DuBois  at  (202)  482-^i:n2 

Taiwan 


Oil  Country  Tubular  Goods 
51  FR  22098 
June  18. 1986 
A-583-505 

Contact:  Barbara  Vit.-tor  at  (202)  482- 
0780 

If  interested  parties  do  not  request  an 
administrative  review  in  accordance 
with  the  Department's  notice  of 
opportunity  to  request  administrative 
review,  and  domestic  interested  parties 
do  not  object  to  the  Department's  intent 
to  revoke  pursuant  to  this  notice,  we 
shall  conclude  that  the  antidumping 
duty  orders  and  findings  are  no  longer 
of  infere^  to  interested  parties  and  shall 
proi»ed  with  the  revocation. 

Opportunity  to  Object 

Domestic  interested  parties,  as 
defined  in  §353.2(k)(3).  (4),  (5),  and  (6) 
of  the  Department's  regulations,  may 
object  to  the  Department's  intent  to 
revoke  these  antidumping  duty  orders 
and  findings  by  the  last  day  of  June 
1994. 

Seven  copies  of  such  obje<;tions 
should  be  submitted  to  the  Assistant 
Secretary  for  Import  Administration, 
International  Trade  Administration, 
Room  B-099.  U,S.  Department  of 
Commence,  Washington,  DC  20230.  In 
addition,  the  Department  requests  that  a 
copy  of  the  objection  be  sent  to  Michael 
F.  Panfdd  in  Ro«n  4230. 

This  notice  is  in  accordance  with  19 
CFR  353.25(d)(4)(i). 

Datod:  May  23,  1994. 

Roland  L.  MacOonald, 

Acting  Deputy  Assistant  StH:wtary  for 
Compiiancp. 

IFK  Doc.  94-5  3458  Fiiod  5-31-«)4:  8:45  am) 
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Preliminary  Affirmative  Countervailing 
Duty  Detennination:  Certain  Cart>on 
Steel  Butt-WekJ  Pipe  Fittings  From 
India 

AGENCY:  Import  Administration, 

International  Trade  Administration. 

Department  of  Commerce. 

EFFECTIVE  DATE:  June  1,  1994. 

FOR  FURTHER  WFORMATION  CONTACT:  Julie 

Anne  Osgood  or  Annika  O'Hara,  Office 
of  Countervailing  Investigations.  Import 
Adniinistratioji,  U.S.  Department  of 
Commerce,  Room  3099, 14th  Strtjet  and 
Constitution  Avenue,  N.VV., 
Washington,  D.C.  20230;  telephone 
(202)  482-0167  and  (202)  482-4198. 
respectively. 

PRELIMWARY  DETEBMINATiON:  Fhe 
Department  of  Commerfe  ("the 
Dopartmont")  prdiminnrily  determines 


that  benefits  whi<:h  constitute  .subsidies 
within  the  meaning  of  section  701  of  the 
Tariff  Act  of  1930,  as  amended  ("the 
Act"),  are  being  provided  to 
manufacturers,  producers,  or  exporters 
in  India  of  certain  carbon  steel  butt- 
weld  pipe  fittings.  For  information  on 
the  estimated  net  subsidies,  please  see 
the  Suspension  of  Liquidation  .section  of 
this  notice. 


Case  History 

Sinc-e  the  publication  of  the  notice  of 
initiation  in  the  Federal  Register,  59  FR 
14148  (March  25, 1994).  the  following 
events  have  occurred. 

On  April  5. 1994,  we  issued  a 
questionnaire  to  the  Government  of 
India  ("GOI")  in  Washington,  D.C. 
concerning  petitioner's  allegations.  On 
May  9,  1994,  we  received  questionnaire 
responses  from  the  GOI.  Karmen  Steels 
of  India  ("Karmen"),  and  Sivanandha 
Pipe  Fittings  Limited  ("Sivanandha '). 
Acuwdin^  to  the  GOI,  Karmen. 
Sivanandha,  and  Tata  Iron  &  Steel 
Limited  ("Tata")  accounted  for  over  85 
percent  of  exports  of  butt-weld  pipe 
fittings  to  the  United  States.  Therefore, 
these  companies  are  the  respondents  in 
this  investigation.  However,  Tata  did 
not  respond  to  the  Department's 
questioniiaire. 

We  issued  deficiency  questionnaires 
on  May  11,  1994,  to  the  GOI,  Karmen, 
and  Sivanandha.  We  received  rnsponses 
on  May  18,  1994. 

Scope  of  Investigation 

The  produ<:ts  covered  by  this 
investigation  are  certain  carbon  steel 
butt-weld  pipe  fittings  ("pipe  fittings") 
having  an  inside  diameter  of  less  than 
fourteen  inches  (355  millimeters), 
imported  in  either  finished  or 
unfinished  condition.  Pipe  fittings  are 
formed  or  forged  steel  products  used  to 
join  pipe  sections  in  piping  systems 
when;  conditions  require  permanent 
welded  connections,  as  distinguished 
from  fittings  based  on  other  methods  of 
fastening  {e.g.,  threaded,  grooved,  or 
boiled  fittings).  Butt-weld  fittings  come 
in  a  variety  of  shapes  which  include 
"elbows",  "tees",  "caps  ",  and 
"reducers."  The  edges  of  finished  pip,, 
fittings  are  beveled,  so  that  when  a 
fitting  is  placed  against  the  end  of  a  pipe 
(the  ends  of  which  have  also  been 
beveled),  a  shallow  channel  is  created  Jo 
accommodate  the  "bead  "  of  the  weld 
whic-h  joins  the  fitting  to  the  pipe.  These 
pipe  fittings  are  currently  classifiable 
under  subheading  7307.93.3000  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States  VUTSVS'). 

Although  the  HTSUS  subheading  is 
provided  for  convenienf:e  and  nistoms 
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Tata  were  significantly  different  from 
the  country-wide  rate.  Therefore. 
Karmen  and  Tata  received  company- 
specific  rates.  Because  Sivanandha  was 
the  only  company  whose  total  ad 
valorem  benefit  was  not  significantly 
different  from  the  country-wide  rate  for 
all  programs,  we  based  the  all-other  rate 
only  on  benefits  received  by 
Sivanandha.  We  then  assigned  this  all- 
other  rate  to  all  other  manufacturers, 
producers,  and  exporters. 

Consistent  with  our  practice  in 
preliminary  determinations,  when  a 
respon.se  to  an  allegation  denies  that  a 
program  exists,  that  producers  of  the 
subjef;t  merchandi.se  receive  benefits 
under  a  program,  or  that  producers  of 
the  subject  merchandise  are  eligible  for 
a  program,  and  the  Department  has  no 
persuasive  evidence  showing  that  the 
response  is  incorrect,  we  accept  the 
re.sponse  for  purposes  of  the  preliminary 
determination.  All  such  responses, 
however,  are  subject  to  verification.  If 
the  response  cannot  be  supported  at 
verification,  and  the  program  is 
otherwise  countervailable,  the  program 
will  be  considered  a  subsidy  in  the  final 
determination. 

Karmen's  Exports  of  Refurbished  Pipe 
Fittings  i 

Karmen  reported  in  its  responses  that 
in  addition  to  its  production  of  new 
pipe  fittings,  the  company  imports 
rusty,  unused  pipe  fittings  from  a 
Singaporean  company  which  it 
refurbishes  and  subsequently  re-expOrts 
to  a  customer  of  the  Singaporean 
company  in  the  United  States.  For 
purposes  of  this  preliminary 
determination,  we  have  considered  this 
refurbished  merchandise  to  be  covered 
by  this  proceeding.  For  the  final 
determination,  ue  will  seek  additional 
information  coiicerr.ing  tiie  following: 
(1)  the  nature  and  exfont  of  the 
processing  operation,  and  (2)  the  extent 
to  which  the  refurbished  pipe  fittings 
are  being  subsidized. 

In  its  response•^,  KariLt'n  reported 
only  the  value  added  in  the  refurbishing 
process  for  these  sales.  Tlie  U.S. 
Customs  Ser\'ice.  houevtT,  collects 
duties  based  on  the  hill  vaiue  of  the 
subject  merchandise  exported,  i.e.,  the 
value  of  the  pipe  fittings  and  any  value- 
added  through  the  relurhishing  process. 
Therefore,  to  avoid  an  over-assessment 
of  the  duty,  we  have  adjusted  Karmen's 
sales  value  used  as  the  denominator  in 
our  subsidy  rate  calculation.  For 
purposes  of  this  preliminary 
determination,  we  have  valued 
Karmen's  exports  of  refurbished  pipe 
fittings  using  the  price  per  metric  ton  of 
new  pipe  fittings  because  we  do  not 


have  an  actual  export  value  of 
refurbished  pipe  fittings. 

Based  upon  our  analysis  of  the 
petition  and  the  responses  to  our 
questionnaires,  we  preliminarily 
determine  the  following: 

A.  Programs  Preliminarily  Deterniirifd 
to  he  Countervailable 

1.  Preferential  Pre-Shipment  Financing 

Pre-shipment  financing  is  extended  to 
exporters  prior  to  shipment  as  working 
capital  for  purchasing  raw  materials, 
processing,  packing,  warehousing, 
transporting  and  shipping.  Any  exporter 
showing  a  confirmed  export  order  or  a 
letter  of  credit  is  eligible  for  this 
program.  Generally,  the  loans  are 
extended  for  180  days.  According  to  the 
responses,  both  Karmen  and 
Sivanandha  used  pre-shipment 
financing  during  the  POI. 

Because  only  exporters  are  eligible  for 
loans  under  this  program,  we 
preliminarily  determine  that  they  are 
countervailable  to  the  extent  they  are 
provided  at  a  preferential  interest  rate 
We  have  used  the  average  annual 
commercial  interest  rate  on  short-term 
financing  in  the  POI  as  the  benchmark 
interest  rate.  The  GOI  reported  a  short- 
term  financing  rate  of  16.5  percent.  We 
compared  this  benchmark  rate  to  the 
interest  rate  charged  on  pre-shipment 
loans  and  found  that  the  interest  rate 
charged  was  lower  than  the  benchmark 
rate.  Therefore,  we  determine  that  loans 
provided  under  this  program  are 
counter\ailable. 

To  calculate  the  benefit,  we  followed 
the  short-term  loan  methodology  which 
has  been  applied  consistently  in  our 
past  determinations  and  is  described  in 
more  detail  in  the  Subsidies  Appendix 
accompanying  Cold-Hailed  Carbon  Steel 
Flat-Rolled  Products  from  Argentina: 
Final  Affirmative  Coi;;ii"rvailing  Duty 
Determination  and  Countervailing  Duty 
Order.  49  FR-lBnoO  (April  26,  1984):  see 
also,  Alhamira  Foundrv  v.  United 
States,  626  F.  Supp,  402  (CIT  1985), 

We  compared  tfi'j  aniownt  of  interest 
paid  during  the  FOI  to  the  amount  of 
interest  that  would  have  hf-en  paid  at 
the  benchmark  rate.  The  difference 
between  these  two  amour.ts  is  the 
benefit.  We  then  divided  the  benefit  by 
total  exports.  On  this  basis,  we 
preliminarily  determine  the  estimated 
net  subsidy  from  this  program  to  be  0,23 
percent  ad  valorem  for  Karmen  and  0.84 
ad  valorem  for  all  other  manufacturers, 
producers,  and  exporters  of  pipe  fittings 
in  India. 

2.  Income  Tax  Deductions  Under 
Section  80HHC 

Income  tax  benefits  are  available  to 
exporters  in  India  under  Section  80HHC 
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of  the  Income  Tax  Act  of  1961.  This 
program  allows  exporters  to  reduce  their 
taxable  income  by  the  profits  earned  on 
exports.  Both  Karmen  and  Sivanandha 
claimed  deductions  under  this  program 
on  their  income  tax  returns  filed  in  the 
POI. 

Since  tax  deductions  under  Section 
80HHC  are  available  only  to  exporters, 
we  preliminarily  determine  that  this 
program  is  counter\ailable.  To  calculate 
the  henefit,  we  muhiplied  the  amount  of 
the  deduction  claimed  by  each  company 
by  the  corporate  income  fax  rate  and 
divided  the  result  by  total  exports.  On 
this  basis,  we  preliminarily  determine 
the  estimated  net  subsidy  from  this 
program  to  be  1.07  percent  ad  valorem 
for  Karmen  and  2.69  od  vatorrm  for  all 
other  manufacturers,  producers,  and 
exporters  of  pipe  fittings  in  India. 

B.  Programs  Preliminarily  Determined 
not  to  Provide  Benefits  During  the  POI 

1.  Advance  Licenses  and  Advance 
Customs  Clearance  Permits  ("ACCP's") 

Under  the  GOl's  Duty  Exemption 
Scheme,  inputs  used  in  the  production 
of  exports  may  enter  the  country  duty- 
free. Two  met;hanisms  under  the  Duty 
Exemption  Scheme  are  Advanced 
Licenses  and  Advanced  Custom 
Clearance  Permits  ("ACCP's"). 
Sivanandha  used  Advanced  Licenses  to 
import  .seamless  carbon  steel  pipes  in 
the  POI.  Karmen  used  ACCPs  to  import 
rusty  unused  butt-weld  pipe  fittincs  in 
the  POI. 

Both  Advance  Licenses  and  ACCP's 
permit  the  importation  of  goods  duty 
free  provided  the  imports  are  used  in 
the  production  of  goods  which  are 
subsequently  re-exported.  We  consider 
the  use  of  Advance  Licenses  and 
ACCP's  to  be  the  equivalent  of  a  duty-  - 
drawback  program  (see  Final 
Affirmative  Counten.  oiling  Duty 
■  Determination:  Steel  Wire  Rope  from 
India.  56  FR  46292  (Septemher  11. 
1991). 

Under  §355.44(i)(4)(l)  of  the 
Department's  proposed  regulations  (see 
Counter\'oiling  Duties;  Notice  of 
Proposed  Rulemaking  and  Request  for 
Public  Comments,  54  FR  23366  (May  31, 
1989),  the  non-excessive  drawback  of 
import  duties  is  not  countervailable  if 
the  imported  inputs  are  subsequently 
physically  incorporated  into  exported 
products.  According  to  the 
questionnaire  responses,  inputs 
imported  under  Advance  Licenses  and 
ACCP's  were  physically  incorporated 
into  pipe  fittings  which  were 
.subsequently  re-exported.  Therefore,  we 
preliminarily  determine  that  Advance 
Licen.ses  and  ACCP's  did  not  provide  a 
countervailable  benefit  in  the  POI. 


2.  International  Price  Reimbursement 
Scheme 

I    The  International  Price 
^Reimbursement  Scheme  ("IPRS")  was 
established  to  compensate  Indian 
exporters  for  the  difference  between  the 
world  market  price  and  the  domestic 
price  of  inputs.  According  to  the 
responses,  as  of  April  1,  1993,  the  input 
product  used  in  the  production  of  pipe 
fittings,  i.e.,  .seamless  carbon  steel  pipe, 
was  no  longer  eligible  for  IPKS  benefits. 
However,  residual  benefits  could  be 
received  after  that  date  and.  in  fact, 
Karmen  indicated  in  its  response  that  it 
received  residual  benefits  under  this 
program  during  the  POI  for  expo.ls  of 
pipe  fittings  shipped  prior  to  the  POI, 
Respondents  maintain  that  the  IPRS 
program  is  permissible  within  the 
framework  of  Item  (d)  of  the  Illustrative 
List  of  Export  Subsidies  annexed  to  the 
Agreement  on  the  Interpretation  and 
Application  of  Article  VI.  XVI  and  XXllI 
oj  the  General  Agreement  of  Tariff  and 
Trade  (1979),  Pursuant  to  the  Court  of 
International  Trade's  decision  in 
Creswell  Trading  Co.  v.  United  States 
783  F.  Supp.  1418  (CIT  1992),  the  IFRS 
program  must  be  examined  in  light  of 
Item  (d).  Accordingly,  if  the  IPRS 
program  does  not  provide  a 
reimbursement  which  exceeds  the 
difference  between  the  international 
price  and  the  domestic  price,  the 
program  does  not  provide  a 
countervailable  benefit. 

As  discussed  above,  since  the  IPRS 
program  was  designed  to  compensate 
exporters  for  the  difference  between  the 
world  market  price  and  the  domestic 
price  of  inputs  and  since  information 
provided  in  Karmen's  respon.se 
demonstrates  that  it  was  reimbursed  in 
an  amount  equal  to  the  difference 
between  the  domestic  price  and  the 
international  price,  we  preliminarily 
determine  that  the  IPRS  program  is  not 
countervailable  with  respect  to  inputs 
used  in  the  production  of  pipe  fittings. 

C.  Programs  Preliminarily  Determined  to 
be  not  U.'^ed 


the  information  used  in  maling  our 
final  determination. 

Suspension  of  Liquidation 

In  accordance  with  section  7031d)  of 
the  Act.  we  are  directing  the  US. 
Customs  Service  to  suspend  liquidatjon 
of  all  entries  of  pipe  fittings  from  India, 
which  are  entered  or  withdrawn  from 
warehou.se.  for  consumption  on  or  after 
the  date  of  the  publication  of  this  notice 
in  the  Federal  Register,  and  to  require 
a  cash  deposit  or  bond  for  such  entries 
of  the  merchandise  in  the  amounts 
indicated  below.  This  suspension  will 
remain  in  effect  until  further  notice. 


Pipe  fittings 


Karmen  Steels  ot  India  .... 
Tata  Iron  &  Steel  Limited 
All-Ottiers 


Percent  ad 
valorem 


1.3C 

23  03 

35c 


ITC  Notification 

In  accordance  with  section  703(0  ol 
the  Act.  we  will  notify  the  ITC  of  our 
determination.  In  addition,  we  are 
making  available  to  the  ITC  all 
nonprivileged  and  nonproprietary 
information  relating  to  this 
investigation.  We  will  allow  the  ITC 
access  to  all  privileged  and  business 
proprietary  information  in  our  files, 
provided  the  ITC  confirnw  that  it  will 
not  disclose  such  information,  eit.her 
publicly  or  under  administrative 
protective  order,  without  written 
consent  of  the  Deputy  Assistant 
Secretary  for  Inve.stigations.  Import 
Adnnnistration. 

If  our  final  determination  is 
affirmative,  the  ITC  will  make  )ts  final 
determination  within  45  days  after  the 
Department  makes  its  final 
determination. 


The  Department  preliminarily 
determines  that  the  following  programs 
were  not  used  during  the  POI. 

A.  Preferential  Post-Shipment  Financing 

B.  Additional  and  Replenishment 
Licen.'ies 

C.  Market  Development  A.ssi.'itnnce 
D  E.\port  Promotion.  Capitol  Goods 

Scheme 

E.  Benefits  for  100  Percent  E.\ port- 
Oriented  Units  ' 

F.  Benefits  Provided  to  Export 
Processing  Zones  Verification 

In  accordance  with  section  776(b)  of 
the  Act,  we  will  verify  the  accuracy  of 


Public  Comment 

In  accordance  with  19  CFR  355  38.  we 
will  hold  a  public  hearing,  if  requested, 
to  afford  intere.sted  parties  an 
opportunity  to  comment  on  this 
preliminary  determination  on 
Wednesday,  July  27,  1994.  at  10  a.m.  al 
the  U.S.  Department  of  Commerce, 
Room  3708,  14th  Street  and 
Con.stitution  Avenue,  NW..  Washington. 
DC  21)230.  Individuals  who  wish  to 
request  a  hearing  must  submit  such  a 
request  within  ten  business  d.iys  of  the 
publication  of  this  notice  in  the  Federal 
Register  to  the  A.ssistant  Se»:retar\^  for 
Import  Administration,  U.S.  Departn)ent 
of  Commerce,  room  B099.  14lh  Street 
and  Constitution  Avenue,  NW., 
Washington,  DC  20230.  Parties  should 
confirm  by  telephone  the  lime,  date,  and 
place  of  the  hearing  48  hours  before  the 
scheduled  time. 
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Requests  should  contai 
party's  name,  address.  an< 
number:  (2)  the  number  o 
(3)  the  reason  for  attend! 
of  the  issues  to  be  discus 
addition,  case  briefs  must 
to  the  Assistant  Secretary 
fuly  18.  1994.  RebuttaJ 
submitted  to  the  Assistant 
later  Ihan  July  25. 1994 
party  may  make  an  affirm 
presentation  only  on  argu 
included  in  that  party's 
briefs.  Written  arguments 
submitted  in  accordance  * 
355.38  of  the  Department' 
and  will  be  con.sidered  if 
within  the  time  limits  spei 

This  determination  is  p 
pursuant  to  section  703(0 
U.S.C.  1671b(n). 

Susan  G.  E.ssernian, 

Assistant  Secretary  for  Import 
Administration 

Dated:  May  24,  1994. 
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Washington.  DC.  concerning  petitioners' 
allegations.  On  May  9.  1994,  we 
received  responses  from  the 
Govemmenl  of  Israel  (COI)  and  Pipe 
Fittings  Carmiel.  Ltd.  (Carmiel).  On  May 
11. 1994.  we  issued  a  supplemental 
questionnaire  to  the  GOi  and  Carmiel. 
We  received  responses  on  May  16. 1994. 

Scope  of  Investigation 

The  products  covered  by  this 
investigation  are  certain  carbon  steel 
butt-'.ve!d  p;pe  fittings  having  an  inside 
diameter  of  less  than  fourteen  inches 
(355  mininieters).  imported  in  either 
finished  or  unHnished  condition.  Pipe 
fittings  are  formed  or  forged  steel 
products  used  to  join  pipe  sections  in 
piping  systems  where  conditions 
require  permanent  welded  connections, 
as  disti.nguished  from  fittings  based  on 
other  methods  of  fastening  (e.g., 
threaded,  grooved,  or  bolted  fittings). 
Butt-weld  Huings  come  in  a  variety  of 
shapes  which  include  "elbows",  "tees", 
"caps",  and  "reducers."  The  edges  of 
finished  pipe  fittings  are  beveled,  so 
that  when  a  fitting  is  placed  against  the 
end  of  a  pipe  (the  ends  of  which  have 
also  been  beveled),  a  shallow  channel  is 
created  to  accommodate  the  "bead"  of 
the  weld  which  joins  the  fitting  to  the 
pipe.  These  pipe  fittings  are  currently 
classifiable  under  subheading 
7307.93  3000  of  the  Harmonized  Tariff 
Schedule  of  the  United  States  (HTSUS). 
Although  the  HTSUS  subheading  is 
provided  for  convenience  and  custom.s 
purposes,  our  written  descriptions  of 
the  scope  of  these  proceedings  ore 
dispositive. 

Injury  Test 

Israel  is  a  "country  under  tbc 
Agreement"  within  the  me^nir.i;  of 
section  701(b)  of  the  Act.  Therefore, 
Title  VII  of  the  Act  appli.>s  to  this 
investigation.  Accordin^:'y,  the  US. 
Internationa]  Trade  Com.T,;Ssion  ("ITCi 
must  determine  vvhethtr  i.mport.-,  rf  xha 
subject  merchandise  frcm  Israel 
materially  injure,  or  thnr?Jen  rratvriai 
injury  to,  a  U.S.  iRdust."^.-.  O.n  Apr;l  20. 
1994.  the  ITC  published  il3  pfelir>i!r,.iry 
determination  th;!'  therr.  !.=;  a  re-.-.'ion  ihie 
indication  t"  .^t  indus'rim  ;,■■.  the  United 
States  are  being  n-.<nteri.'i!ly  ir.{ii-f-d  or 
threatened  v.iih  rriGteriri!  injury  K' 
reasons  of  imports  from  I^rs*^-!  of  th"- 
subject  merch  '.ndiS'*  f.}  FR  IsaLT. 
April  20.  l'?)4V 

Analysis  of  Prograiiis 

Consistent  with  our  prartice  in 
preliminnrv  dt'tt-r.Ti-irH'^r..'-'.  '.vhei  a 
response  tn  on  al'ej^ation  de;u?s  t.^?e 
existence  of  a  prog-am  receipt  of 
benefits  unrifra  program,  crciigihiiit'; 
of  a  company  or  indi:;.:ry  under  a 


p-ogram.  and  the  Department  has  no 
persuasive  evidence  showing  that  the 
response  is  incorrect,  we  accept  the 
response  for  purposes  of  the  preliminary 
determination.  All  such  responses, 
however,  are  subject  to  verification.  If 
the  response  cannot  be  supported  at 
verification,  and  the  program  is 
otherwise  counfervailable,  the  program 
will  be  considered  a  subsidy  in  the  final 
determination 

Based  upon  our  analysis  of  the 
petition  and  the  responses  to  our 
questionnaires,  we  preliminarily 
determine  the  following: 

Period  of  Investigation 

For  purposes  of  this  preliminary 
determination,  the  period  of 
investigation  (the  POI ")  is  calendar 
year  1993. 

/.  Programs  Preliminarily  Determined  to 
be  Countenailabie 

We  preliminarily  determine  that 
subsidies  are  being  provided  to 
manufacturers,  producers  or  exporters 
in  Israel  of  pipe  fittings  under  the 
following  programs: 

A.  Grants  under  the  Encouragement  of 
Capital  Investments  Law  of  1959  (ECILj 

The  ECiL  program  was  established  to 
develop  the  production  capacity  of  the 
Israeli  economy.  In  order  to  be  eligible 
to  receive  benefits  under  the  ECIL,  the 
applicant  must  obtain  "Approved 
Enterprise"  status.  Approved  Enterprise 
status  is  obtained  after  a  review  of 
information  submitted  to  the  fhvestment 
Center  of  the  Israeli  Ministrj'  of  Industry 
and  Trade. 

The  amount  of  an  investment  grant 
under  ECIL  is  calculated  as  a  per-:f-ntage 
of  the  total  approved  investment  i:5 
fixed  assets.  The  amount  of  the  g.3itt 
also  depends  on  the  geographic  ioration 
of  the  enterprise.  For  purposes  of  t\'a. 
ECIL  program,  Israel  i^  divided  i'Uo 
t?iree  zones — The  Ce.^.lMl  Zone, 
Development  Zone  X  :-id  Deveio;  .lent 
Zo:'^  B.  Funding  wa.s  rostricted  ty 
companies  in  the  DevH'opment  Zoai-s, 
uith  Development  Zone  ^  receivin"  a 
hi^;her  level  of  fundirs  ilian  thosf?  in 
Devfil-jpment  Zone  V,.  Trie  Central  Zone 
ccr;!prsi^s  the  geogr;-pl;''  centt-r  of 
I.-'ael,  including  its  l:i.-:;fst  and  n-o"? 
d!;V(rloped  population  rpnters; 
canpanies  in  the  Centrsi  Zone  co';id 
.not  rec'  ive  grants  under  this  proiirrtrri  at 

In  Fii\nl  Affirmative  CountervatU:-^ 
Disiy  Determination:  Indnstrin! 
rhn<:piioric  Acid  from  Ismel  {"ii'A  'I  (52 
FR  2'447:  July  7.  1987).  the  IJcpnrtment 
found  the  ECIL  grants  program  to  h<i  de 
jure  -pecific  and,  thus,  coiui'^rvait^ble 
h<  ■  I'lse  the  grants  are  limited  to 


entperises  located  in  specific  regions 
{i.e..  Development  Zone  A  and  H).  The 
GOI  has  provided  no  new  information  to 
warrant  reconsideration  of  this  finding. 

Carmiel  is  located  in  Development 
Zone  A,  and  received  grants  for  two 
projects  related  to  the  production  of      ' 
subject  merchandise.  These  grants  were 
disbursed  over  the  yeors  19H.1-1993. 

It  is  our  policy  to'oi'locate  non- 
recurring grants  over  a  period  equal  to 
the  average  useful  life  of  a-^scts  in  the 
indusiry,  unless  the  sum  ofgr.ants 
provided  under  a  protjram  in  a 
partif;ular  year  is  less  ihun  0.50  percent 
of  a  firm's  total  sales  in  th.nt  year.  See 
Coiintrnniling  Dii'it':.:_.\ntirti  of 
Propr>:.Hd  Ri'gulatinns  and  Bequest  for 
Public  Cnmmpnts.  54  FK  23360  (May  31, 
19H9(  C'Proposed  Regulations")  Section' 
355.4(5(n),  and  the  General  Issues 
Appendi.x  to  the  Finnl  Affinnativn 
Cnuiitfn'ailing  Duty  DeU^rniinntion: 
Certain  Steel  Products  From  Aiistia.  58 
f-^R  37217,  luly  9,  1993.  In  this  in.stance, 
respondents  have  not  provided  sales 
information  for  years  prior  to  1989. 
Therefore,  we  have  no  reason  to  believe 
the  grants  made  before  1989  were  less 
than  0.5  percent  of  sales  in  the  vear  of 
receipt  for  these  years  and  have' 
preliminarily  determined  that  the  yearly 
disbursements  should  be  allocated  over 
time.  In  1990.  the  sum  of  grants 
disbursed  under  the  ECIL  program 
accounted  for  less  than  0.5  percent  of 
Carniiel's  total  .sales  in  that  year. 
Therefore,  benefits  for  1990 Were 
allocated  to  that  year  and  are  not 
included  in  our  calculations.  For  all 
other  years  after  1989.  the  sum  of  the 
grants  disbursed  under  the  ECIL 
progra;-!  ac:(ounted  for  more  than  0  5 
peicent  of  Carnuels  total  sales  each 
year.  Therefore,  these  benefits  were 
allocated  over  time. 

For  ECIL  grants  allocated  over  time, 
we  u.sed  a  fitleen  year  allocation  period 
(the  average  u.sHu'l  lit.r  of  assets  in  the 
sleel  industry,  as  determined  by  the  U.S 
Internal  Revenue  Ser\i(  e  Asset 
Deprecintion  Range  Svsteni).  The 
formul,)  described  in  <;  355.49(b)(3)  of 
the  Proposed  Regulations  for  ail()c:ating 
grants  rt-lies  on  a  fixed  discount  rate, 
which  IS  based  on  tiiecost  of  long-term, 
fixe(!riife  debt  of  t.h«-  !irm  or  generally 
in  the  (ountrv  under  mve.sligation. 
Howt.'MT.  no  long-term  loans  with  fix''d 
inti-resi  rates  (or  other  long-term  tixed- 
r.jte  di-t,t)  were  avniinhle  to  Carmiel  or 
other  companies  in  krnel  during  tli(> 
\t!ars  !'.8,'i-]993.  Instead,  the  onlv  long- 
!erni  lo.iii;-  (or  other  loiit;-term  debt) 
available  to  comcanies  in  Isravl  appear 
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We  have  preliminarily  determined  to 
adapt  the  grant  allocation  method 
described  in  our  proposed  regulations  to 
use  variable  rather  than  fixed  interest 
rates  as  the  discount  rate,  given  the 
absence  of  long-term  fixed  interest  rates 
in  the  vears  these  grants  were  disbursed. 
This  methodology  retlects  the  actual 
long-term  options  open  to  Israeli  firms 
{i  e..  that  long-term  financing  was  only 
available  through  variable  rate  loans) 
and  also  ensures  the  the  net  prestsit 
value  of  amounts  countervailed  in  year 
of  receipt  does  not  exceed  the  face  value 
of  the  grant. 

In  this  preliminary  determination,  we 
have  used  the  rate  of  return  on  CPl- 
indexed  commercial  bonds  (the  real  rate 
of  return,  as  published  in  the  Bank  of 
Israel  Annual  Reports,  plus  the  CPI).  as 
no  actual  loan  rates  for  Carmiel  or  other 
companies  in  Israel  were  available.  For 
use  in  our  preliminary  determination, 
CPI-indexed  commercial  bond  rates 
were  unavailable  for  the  years  1983- 
1984,  1988-1989.  and  1993.  Therefore, 
for  1983  and  1984,  we  took  the  real  rate 
reported  for  1985  (information  for  prior 
years  was  not  available)  and  added  it  to 
the  CPIs  for  1083  and  1984, 
respectively.  For  1988  and  1989.  we 
used  the  real  rate  for  1987  and  added  it 
to  the  CPIs  for  1988  and  1989. 
respectively.  For  1993.  weaised  the  real 
rate  for  1992  and  added  if  to  the  1991 
CPI. 

We  divided  the  benefit  by  Carmiel's 
1993  total  sales.  On  this  basis,  we 
preliminarily  determine  the  estimated 
net  subsidy  for  this  program  to  be  2.12 
percent  ad  valorem  for  the  POL 


B.  Lnng-Te,-m  Industrial  Development 
Loans 


to  utilize  Vi!.ri;,|/e  interest  rates,  i.e.  a 
fixe(fn-,il  intereslTate  added  to  the 
f;onsuiner  Price  Index  (CPI)  or  th(; 
doiL;r.''hf;e-.el  tx(  hant't-  r.ite. 


Prior  to  (uly  1985,  comj^anie.s  in  Israel 
were  eligible  to  receive  long-term 
industrial  development  loans  f:jnded  by 
the  Goverfiment  of  Israd.  This  program 
was  used  in  conjunction  wilh  ECIL; 
however,  a  company  did  net  have  to  be 
an  Approved  Enterprise  in  onit-r  to 
n.'ceive  a  development  lo,-:,. 

The  C;OI  reported  that  loans  under 
this  program  were  provided  to  a  diverse 
number  of  industries.  liuwevi'r.  the 
interest  rates  varied  depending  on  the 
location  of  the  borrower.  Tiu:  interest 
rates  on  loans  to  boriower.',  ui 
Dexelopment  Zone  A  vvf-re  lowi-t. 
while  those  on  loans  lo  hurfnv.ers  in  the 
Cli-ntral  Zone  were  higii'si.  hi  pn^v  imis 
casifs.  the  Dcjjartnient  h;-..-,  i<iu,id  it.ng- 
terni  industrial  de\f  lopn.enf  Imikis  m 
Isr.iel  to  be  regional  sul'-:ifi;;>  ..nd 
•  cuntervnilabli:  to  the  f  xi-r-  ;h  :!  jh^. 
a;ip!i(.able  infere.st  rates  a:.- ;.  >s  ;;.;.iv 
those  on  loans  to  (  ompac-ie-.  i-.  I'li- 
Cei;lral  Zone  (see  IPA).  ll;e  (..f.H  >■.,.- 


provided  no  new  information  to  warrant 
reconsideration  of  this  findinp. 

Carmiel  received  loans  for  one  oj  Ms 
Approved  Enterprise  pro^tf !«.  located  in 
Zone  A.  These  loans  were  rtceived  from 
the  years  1983-1989.  Under  the  terms  of 
the  prograni,  the  interest  r?,tes  or,  t.h»-se 
loans  have  two  components— a  fixed 
real  interest  rate  and  a  vartob.'e  rate, 
based  on  the  Consumer  Prjct  Ir.dex 
(CPI)  or  the  dollar/shekel  e>.(  h;:ni;e  rale. 
Thus,  these  loans  were  vartshJe  riife 
loans.  It  is  unclear  from  Carrr.ii-rs 
responses  whether  the  loa.'-iS  they 
received  were  linked  to  th?  CPI  or  to  the 
dollar-shelel  exf:hange  ,',-:te  Bc-std  on 
the  limited  information  prov.rJed  in  the 
GOI  and  Carniiel's  respoiises.  «e  have 
assumed  for  purposes  oi  i.rjf  prtlinunarv 
determination  that  all  loans  rfreived  hv 
Carmiel  had  a  fixed  real  rste  of  interest 
whii.h  was  added  to  the  CPJ. 
-  Because  the  CPI  varies  Irom  yta.'-to- 
year,  we  cannot  calculate  o  prionm  the 
payments  that  will  be  made  oxer  the  life 
of  these  loans  and,  hence,  we  ccnnol 
calculate  the  "grant  equivalent"  of  tlie 
loans.  Accordingly,  we  hsve-r.ompared 
the  interest  that  would  h;ne  been  paid 
by  a  company  in  the  Central  Zone,  as  a 
benchmark,  to  the  amount  actuallv  paid 
by  Carmiel  during  the  POI  |<et  .Sec  titm 
355.49(d)(1)  of  the  Proposed 
Regulations).  We  divided  the  »nteres» 
savings  by  Carmiel's  tot.^!  s&Je";  in  1993. 

On  this  basis,  we  preiiminorih 
d(;termiiie  the  net  subsidv  r&te  from  this 
program  to  be  0.15  pen  f-r.t  cd  vrJniem 
during  the  POI. 

Exchange  Rate  Risk  Insurance  Scheme 

Prior  to  S;'p;ember  199.3.  the 
Exchange  Rote  Risk  Irsurar>re  .Sf.hen.f 
(EIS)  opera!. -d  by  the  I'^rael  Fore:t'. 
Trade  Insurainie  Clorpo.v-'jcn  !r.) . 
(IFTRK:).  allowed  exporters  tr.  jntur-. 
f  hem  selves  against  the  risk  of  lios>-i-^ 
which  would  oi.t.nr  whe;>  t^i?  rsle  sf 
deva'uat-cri  Injiped  beiiir.ri  tht  T.At-  hi 
inflation.  The  HIS  wa>  c.pTior.rJ  a;»rf 
open  to  vir^uallv  an\  exp:!-;.-?  v, ,; 
pay  a  premium  to  IFI  HiC 
Ondi-rEJS.  if  the  rate. 

greater  than  tlio  rate  of  c- 

exporter  was  cnmpensatr  ;'  !.^  :,-, 

amount  etjialio  tl:e  dl*' 

these  two  i.iles  nniltip'.' 

added. I'lihi!  exports,  if  • 

devalc  itioti  Was  hither '     .: 

ill  the  (ioiiiestii  price  ;i;  .-  > 

the  exi"ii-ii-r  w;»s  rHq^:;r^^  : 

IFTRir.  Co;upaiiie>,V^;r.       - 

a  jir-"!  '."•::  <  nlci.l.il.  :  ■ 

as  a  pi-.'-t  -f. •;:._.(•  of  ih'  .r 
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( haageri  are  adequate  to 
program  s  long-term  opera! 
losses.  See  Section  355 
Proposed  Regulations  and 
r»'.'iev'.-ed  EIS  data  in  this  i 
ivhit-h  showed  that  EIS 
loss  fro'Ti  1981  through  199 1 
hei-.eve  that  this  1 1  year  hi* 
thai',  adequate  to  establish 
prei.'ttunis  and  other  charg< 
nianitestly  inadequate  to 
lerir.  operating  costs  and 
prograiTi.  This  preliminary 
determination  that  EIS  is 
countervailable  is  consisten  t 
determination  in  IPA. 

The  COl  has  provided  in 
showing  that  EIS  was  termi 
September  1,  1993.  It  also 
that  residual  benefits  wouir 
September  1.  1993 

We  have  calculated  the  b< 
this  program  as  the  net 
c:OinpensatJon  Carmie!  rece 
the  review  period  from 
(coaipensation  received  les 
compensation  and  fees  pait 
for  pipe  fittings  exported  to 
States  This  amount  was  di\ 
value  of  the  company's  ex 
fittings  to  the  United  States 
POI 

On  this  basis,  we  prelimii 
determine  the  estimated  net 
Carmie!  from  this  program 
perter.i  ad  valorem  during 
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We  prehminariiy  deterrr. 
producers  or  exporters  in  Is 
subjett  merchandise  did  no! 
benefits  during  the  POI  for 
the  subject  merchandise  to 
States  under  the  following 

A.  Additional  Incentives  un 
I   Preferential  Accelerof.e< 

Depreciation 
1.  Ta<  Benefits 
3.  Preferential  Loans 
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Infortnatton 
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L>t  1.5  percent  on  goods  entei  i 
i:oi!;itry  Exporters  are  requi 
wharfage  fee  of  0.2  percent. 
Arv  exempted  by  the  Fort  Au 
Curreally.  the  Port  Authorit) 
exempted  all  exporters  from 
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this  wharfage  fee  We  are  seeking  further 
information  on  why  these  fees  might 
differ  for  importers  and  exporters 

B.  Rebates  of  the  Peace  of  Galilee  Levy 
and  Wharfage  Fees 

Exporters  are  also  entitled  to  a  partial 
rebate  of  levies  paid  under  the  Peace  of 
Caliiee  and  of  wharfage  fees  paid  on 
imfwrted  inputs  which  are  physically 
incorporated  into  exported  goods.  It 
appears  that  these  rebates  are  part  of 
Israel's  duty  drawback  system. 
However,  we  will  be  seeking  further 
information  to  establish  that  these 
rebated  were  not  e.xcessive. 

VerificatJtTn 

In  accom.-.;ice  with  section  776{p]  of 
the  Art.  we  will  verify  the  information 
used  in  making  our  finaJ  determination. 

Suspension  of  Liquidation 

In  accordance  with  section  703(d^  of 
the  Act,  we  are  directing  the  U.S. 
Customs  Service  to  suspend  liquidation 
of  a!!  entries  of  pipe  nttings  from  Israel, 
which  are  entered  or  withdraivn  from 
warehouse,  for  consumpiion  on  or  after 
the  date  of  the  publication  of  this  nolit* 
in  the  Federal  Register,  and  to  require 
a  cash  deposit  or  bond  for  such  entries 
in  the  amount  indicated  below.  This 
suspension  will  remain  in  effect  until 
further  notice. ' 

Certain  Carbon  S-teel  Butt-Weld  Pipe 
Fittings 

Country-Wide  Ad  Valorem}  Rate— 2.52% 

ITC  Notification 

In  accordance  with  section  703(0  of 
the  Act.  we  will  notify  the  ITC  of  our 
determination.  In  addition,  we  are 
making  available  to  the  ITC  all 
nonprivileged  and  nonproprietary 
information  relating  to  this 
investigation  We  will  ?.!low  the  FTC 
access  to  all  privileged  and  business 
proprietary  information  in  our  files, 
provided  the  ITC  confirms  that  it  will 
not  disclose  such  information,  either 
publicly  or  under  administrative 
protective  order,  wilhoii".  the  written 
consent  of  the  Deputy  Assistant 
Secretary  for  Investigations.  Import 
Administration 

If  our  final  determination  is 
affiriiiative,  the  ITC  will  make  its  final 
determination  within  45  days  after  the 
Department  makes  its  final 
determination 

Public  Comment 

In  accordance  with  19 CFR  355.38. 
any  interested  party  or  U.S.  Government 
agency  mav  submit  case  briefs  or  other 
written  comments  with  ten  copies  of  the 
business  proprietary  version  and  five 


copies  of  the  nonproprietary  version  to 
the  Assistant  Secretary  no  later  than 
July  19, 1994.  and  rebuttal  briefs  no 
later  than  [uly  25, 1994.  !n  accordance 
with  19CFR  355.38(b).  we  will  hold  a 
public  hearing,  if  requested  by  an 
interested  party,  to  give  interested 
parties  an  opportunity  to  comment  on 
arguments  raised  in  case  or  rebuttal 
briefs.  Tentatively,  the  hearing  will  be 
held  on  July  27,  1994,  at  1  p.m.  at  the 
UrS.  Department  of  Conimtrce,  room 
3708.  14th  Street  and  Constitution 
Avenue  .\'W..  Washington,  DC  20230 
Parties  should  confirm  by  telephone  tho 
time,  date,  and  place  of  the  heading  48 
hours  before  the  scheduled  tim?. 

Interested  parties  who  wish  U.  request 
a  hearing  must  submit  a  written  .equest 
to  the  Assistant  Secretary'  tor  Import 
Administration,  US  Department  of 
Commerce,  room  8099,  14th  Street  and 
Constitution  Avenue  NW.,  Washington, 
DC  20230,  within  ten  days  of  the 
publication  of  this  notice  in  the  Federal 
Register,  Requests  should  contain.  (1| 
The  party's  name,  address,  and 
telephone  number;  (2)  the  number  of 
participants;  (3)  the  reason  for 
attending;  and  (4)  a  list  of  the  issues  to 
be  discussed.  In  accordance  with  19 
CFR  355.38(b).  oral  presentations  ivil! 
be  limited  to  issues  in  the  briefs. 

This  determination  is  published 
pursuant  to  section  703(0  of  the  Act. 

Dated:  May  24.  t9<H. 
Susan  G.  Esserman. 
Assistant  Secretary  for  (rrpnrt 
Administration. 
(FR  Doc.  9+-133J7  Filed  5- .t  1-9-4,  845  ami 

BILUNC  CODE  3S10-OS-P-M 


Export  Trade  Certificate  of  R«view 

ACTION:  Notice  of  application  to  amend 
certificate. 

SUMMARY;  The  Office  of  Export  Trading 
Company  Affairs  ( "OETCA"), 
International  Trade  Adrhinistration, 
Department  of  Commerce,  has  received 
an  application  to  amend  an  Export 
Trade  Certificate  of  Review.  This  notice 
summarizes  the  proposed  amendment 
and  requests  comments  relevant  to 
whethe.'  the  Certificate  should  be 
issued. 

FOfl  FURTHEfl  INFORMAHOM  CONTACT: 
W.  Dawn  Busby.  Director.  Office  of 
Export  Trading  Company  Affairs. 
International  Trade  Administration. 
(202)  482-5131.  This  is  not  a  toll-free 
number. 

SUPPLEMENTARY  INFORMATION:  Title  ITT  of 
the  Export  Trading  Company  Act  of 
1982  (15  U.S.C.  4001-21)  authorizes  the 
Secretary  of  Commerce  to  issue  Export 
Trade  Certificates  of  Review.  .*» 
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Certificate  of  Review  protects  the  holder 
«!id  the  members  identified  in  the 
Certificate  from  state  and  federal 
government  antitrust  actions  and  from 
private,  treble  damage  antitnist  actions 
for  the  export  conduct  specified  in  the 
Certificate  and  carried  out  in 
compliance  with  its  terms  and 
conditions.  Section  302(b)(1)  oi  the  Act 
and  15  CFR  325.6(a)  require  the 
Sec:retary  to  publi.sh  a  notice  in  the 
Federal  Register  identifying  the 
applicant  and  summarizing  its  prnpo.sed 
export  conduct. 

Request  for  Public  Comments 

Interested  parties  may  submit  written 
<;omments  relevant  to  the  determination 
whether  an  amended  Certificate  should 
be  issued.  An  original  and  five  (5) 
copies  should  be  submitted  no  later 
than  20  days  after  the  date  of  this  notice 
to:  Office  of  Export  Trading  Company 
Affairs,  International  Trade 
Administration,  Department  of 
Commerce,  Room  1800H.  Washington, 
DC  20230.  Information  submitted  by  any 
person  is  exempt  from  disclosure  under 
the  Freedom  of  Information  Act  (5 
U.S.C.  552).  Comments  should  refer  to 
this  application  as  "Export  Trade 
Certificate  of  Review,  application 
number  88-5A016." 

Wood  Machinery  Manufacturers  of 
America's  ("WMMA")  original 
Certificate  was  issued  on  February  3, 
1989  (54  FR  6312,  February  9,  1989)  and 
previously  amended  on  June  22.  1990 
(55  FR  27292,  July  2,  1990);  August  20, 
1991  (56  FR  42596.  August  28,  1991); 
and  December  13.  1993  (5ft  FR  66344. 
December  20,  1993).  A  summary  of  the 
application  fornn  amendment  follows. 


Summary  of  the  Application 

Applicant:  Wood  Machinery 
Manufacturers  of  %ierica,  1900  Arch 
Street,  Philadelphia.  Penn.sylvania 
19103-1498. 

Contact:  Harold  R.  Zassenhaus,  Export 
Director.  Telephone:  (.101)  652-069*3. 
Application  No.:  8e-5A016. 

Data  Deomed  Submitted:  May  25. 
1994. 

Proposed  Amendment:  WMMA  seeks 
10  amend  its  Certificate  to  add  each  of 
the  following  companies  as  a  new 
"Member"  of  the  Certificate  within  the 
meaning  of  §  325.2(1)  of  the  Regulations 
(15  CFR  325.2(1)):  Machine  Systems. 
L.L.C.,  Bend,  Oregon;  Safranek  Ent.. 
Inc.,  Atascadero,  California;  and  The 
Original  Saw  Co.,  Britt,  Iowa. 


Dated:  May  25.  1994. 
Fredrich  R.  Crupe, 

Deputy  Director.  Office  of  E.\ port  Tnidine 
Company  Affairs. 

IFR  Do< .  94-13313  Filed  5-31-94;  8:45  i.nil 
BILLING  COOC  SSIO-OR-F-M 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Announcement  of  a  Request  for 
Bilateral  Textile  Consultations  on 
Certain  Silk  Blend  and  Other  Vegetable 
Fiber  Textile  Products  Produced  or 
Manufactured  in  Hong  Kong 

May  26, 1994. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Notice. 


FOR  FURTHER  INFORMATION  CONTACT: 
Anne  Novak,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel.  U.S.  Department  of  Commen;e 
(202)  482-1212.  For  infonnation  on 
categories  on  which  consultations  have 
been  requested,  call  (202)  482-3740. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  M.mjh 
3,  1972.  as  amended;  section  204  of  the 
Agricultural  Act  of  1956.  as  amended  (7 
n..S.C.  1854). 

On  May  17,  1994,  the  Government  of 
the  United  States  requested 
consultations  with  the  Government  of 
Hong  Kong  regarding  imports  of  men's 
and  boys'  coats  and  jackets  in  Category 
834,  produced  or  manufactured  in  Hong 
Kong.  This  request  was  made  on  the 
basis  of  the  current  bilateral  agret^ment 
between  the  Governments  of  the  I  Inited 
States  and  Hong  Kong. 

The  United  States  re.serves  the  right  to 
control  imports  at  the  level  under 
paragraph  7  of  the  agreement.  Tin- 
United  States  remains  committed  to 
finding  a  solution  concerning  this 
category.  Should  such  a  solution  bo 
reached  in  consultations  with  the 
Government  of  Hong  Koncj.  further 
noti':e  will  be  published  in  tlie  Federal 
Register. 

Anyone  wishing  to  comment  or 
provide  data  or  information  regarding 
the  tieatment  of  Category  834.  under  the 
agreement  with  the  Government  of  Hong 
Kong,  or  in  any  asped  thereof,  or  to 
comment  on  domestic  production  or 
availability  of  products  included  in 
Category  834.  is  invited  to  submit  10 
copies  of  such  comments  or  information 
to  Rita  D.  Hayes,  Chairman,  Committee 
for  the  Implementation  of  Textile 
Agreements,  U.S.  Department  of 


Commenx',  Washington.  DC  20230; 
ATTN:  Helen  L.  LeGrande.  The 
comments  received  will  be  considered 
in  the  context  of  the  consultations  with 
the  Government  of  Hong  Kong. 

Comments  or  information  submitted 
in  response  to  this  notice  will  be 
available  for  public  inspection  in  the 
Office  of  Textiles  and  Apparel,  room 
H3100.  U.S.  Department  of  Commen;e, 
14th  and  Constitution  .Avenue,  NW., 
VVashington,  DC. 

Further  comments  may  be  invited 
regarding  particular  comments  or 
information  received  from  the  public 
which  the  Committee  for  the 
Implementation  of  Textile  Agreements 
considers  appropriate  for  further 
f:onsideration. 

The  solicitation  of  comments 
regarding  any  aspect  of  ttie  agreement  or 
the  implementation  thereof  is  not  a 
waiver  in  any  respect  of  the  e.xem.ption 
contained  in  5  U.S.C.  553(a)(1)  relating 
to  matters  which  constitute  "a  foreign 
affairs  function  of  the  United  States." 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  58  FR  62645. 
publislied  on  November  29. 1993). 


Rita  D.  Hayes. 

Clioinnan.  (>>minilteeforllie  ImpltfineiUutiou 
of  Textile  Af^reements. 

IFR  VkK.  94-13315  Filed  5-31-94:  8:45. ml 

BILLIWG  CODE  3etO-OR-F 


Deduction  of  Import  Charges  for  . 
Certain  Wool  Textile  Products 
Assembled  in  the  Dominican  Repubtic 

M;)v  25   1994 

AGENCY:  Committee  for  the 
Implemenf.ifion  of  Textile  Agrwmieiils 
(CITA). 

ACTION:  Notice  of  vi.sa  waivers. 

FOR  FURTHER  INFORMATION  CONTACT:  Lori 
E.  GoldberiJ,  Internat.onal  Tradu 
Sjfecialisl.  Office  of  Textiles  and 
Apparel.  U.S.  Department  of  Commcrr  »> 
(202) 482-3400. 

SUPPLEMENTARY  INFORMATION: 

Authority:  hxt-t.utive  (Jrder  11H51  uf  M.iri.h 
3   1972,  «s  amended;  section  204  of  t.^f; 
As-rirulfural  Ar.f  of  1950.  as  amended  (7 
I'S.C.  1854). 

CITA  has  agreed  to  i.ssue  visa  waivurs 
fur  certain  textile  products  in  Categories 
433  and  443  which  were  cut  in  the 
Virgin  Islands  and  Js.sembled  in  the 
Dominican  Republic  and  exportinl  to  the 


% 
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aiLLINC  CODE  3$tO-Ofl-F 


DEPARTMENT  OF  EDUC4tI0N 

Notice  of  Proposed  Inforriation 
Collection  Requests 

AGENCf:  Department  of  Fd  u.ation 
ACTION:  Notice  of  proposec  information 
collection  requests. 


in  the 
tion 
Paperwork 


*e  invited  to 
bejore  June  30, 


nts  should 
f 


SUMMARY:  The  Acting  Dire4tor. 
Information  Resources  Ma 
Ser\  ice.  invites  comments 
proposed  information  colk 
requests  as  required  by  the 
Reduction  Act  of  1980. 
DATES:  Interested  persons 
-.uhriit  comments  on  or 
1994. 

A0OR65SES:  Written  conim 
b«  addressed  to  the  Office 
Inforn.ai^n  and  Regulator) 
Attention;  Dan  Chenok: 
Department  of  Education 
Management  and  Budget, 
Street,  NW..  room  3208, 
Office  Building.  Washi 
Requests  for  copies  of  the 
information  collection  re 
be  addressed  to  Patrick  ]. 
Department  of  Education. 
Avenue.  SW..  room  5624. 
Office  Building  3.  Washin 
-'0202-4651. 

FOR  FURTHER  INFORMATION 
Patrick  J.  Sherrill  (202)  708481^6. 
Individuals  who  use  a 
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C  )NTACT: 


telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time, 
Monday  through  Friday. 

SUPPLEMENTARY  INFORMATION:  Set.tion 
.i.t17  of  the  Paperwork  Reduction  Act  of 
IMRO  (.44  U.S  C  chapter  35)  requires  that 
the  Office  of  Management  and  Budget 
(OMBl  provide  interested  Federd! 
a.;:ier.cifcs  and  the  public  an  early 
opportunity  to  comment  on  information 
c:olie<:tion  requests.  OMB  may  amend  or 
waiver  the  requirement  for  public 
.  consultation  to  the  extent  that  public 
partii  ipation  in  the  approval  process 
would  defeat  the  purpose  of  the 
infcrtaatioii « cllection.  violate  State  or 
Federal  low.  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Acting 
Director  of  the  Information  Resources 
Management  Service,  publishes  this 
notice  containing  proposed  information 
collection  requests  prior  to  submission 
of  these  requests  to  OMB.  Each 
proposed  information  collection, 
grouped  by  office,  contains  the 
following:  (1)  Type  of  review  requested. 
e.g..  new.  revision,  extension,  existing 
or  r^nstatement:  (2)  Title;  (3)  Frequency 
of  collection;  (4)  The  affected  public;  (5) 
Reporting  burden:  and/or  (6) 
Recordkeeping  burden;  and  (7)  Abstract. 
OMB  invites  public  comment  at  the 
address  specified  above.  Copies  of  the 
requests  are  available  from  Patrick  J. 
Sherrill  at  the  address  specified  above 

OilM'il:  May  25,  1904. 
Mary  P.  Liggett, 

Actirg  Director,  Intrrmution  Res,oiircf, 

M(ini::(ifnti-iit  Service. 

Office  of  Postsecondar>-  Education 

Type  ofReiiew:  E.xtension. 

Title:  Lender's  Application  for 
Payment  of  Insurance  Claims. 

Frequency:  On  occasion. 

.'\ffected  Public:  Businesses  or  other 
for-profit;  Non-profit  institutions. 

Reporting  Burden:  Responses:  18,462; 
Burden  Hours:  2,769. 

Recordkeeping  Burden: 
Reco.-d keepers:  9,231:  Burden  Hours: 
1.108 

Ah.^tmct:  This  form  will  be  used  by 
lenders  to  request  payment  of  a  claim 
for  the  Federal  Insured  Student  Loan 
Program  (FISL)  or  for  the  Federal 
Stafford.  Federal  Plus,  Federal  SLS, 
Federal  Consolidation,  or  Federal 
Unsubsidized  Programs  when  a 
guaranty  agency  no  longer  exists  and  ED 
becomes  the  guarantor.  The  Department 
will  use  the  information  to  match 


disbursement  data  already  on  file  for 
claim  payment  validation 

irK  Vkt:  94-13217  Filwl  5-31-94:  «:45  .,!ti| 

BILUNG  CODE  4000-01-M 


CFOA  No  ;  84.242  \ 

NationaJ  Science  Scholars  Program 

AGENCY:  Department  of  Education 
ACTION;  Notice  of  the  closing  date  for  th*? 
submission  of  fiscal  year  1995 
nominations  under  the  National  St.ieni.fr 
Scholars  Program. 

SUMMARY:  The-Secrelary  gives  notice  ot 
the  closing  date  and  procedurt-^  tor  the 
State  nominating  committees  ai...;   oved 
by  the  Secretary:  to  submit  the  names  to 
the  President  of  fiscal  year  (FY)  1995 
nominees  under  the  National  Science 
Scholars  Program  (NSSP)  authorized  by 
title  VI,  part  A  of  the  Excellence  in 
Mathematics.  Science  and  Engineering 
Education  Act  of  1990.  as  amended,  20 
U.S.C.  5381  e(  seq.  (the  .Act). 

The  NSSP  supports  Goals  2000. 
particularly  the  goals  that  call  for 
American  students  to  be  first  in  the 
world  in  science  and  mathematics 
achievem.ent  and  to  possess  the 
knowledge  and  skills  necessary  to 
compete  in  a  global  economy  and 
exercise  the  rights  and  responsibilities 
of  citizenship.  The  National  Science 
Scholars  Program  advances  these  goals 
by  providing  scholarship  assistance  and 
other  benefits  to  students  selected  by 
the  President  for  undergraduate  study  ot 
the  physical,  life,  or  computer  sciences, 
mathematics,  or  engineering. 

The  Secretary  will  accept  the  names 
of  nominees  on  behalf  of  the  President 
from  the  nominating  committees  of 
States  participating  in  the  NSSP, 
including  the  50  States  and  the  District 
of  Columbia,  Puerto  Rico,  American 
Sanioa,  Gii;..-n,  the  Commonwealth  of 
the  Northern  Mariana  Islands,  and 
Virgin  Islands.  Each  State  nominating 
committee  must  submit  for 
considerat'cr;  the  names  and  pertinent 
information  of  at  least  four  nomi:iees 
from  each  congressional  district  in  the 
State,  at  lenst  half  of  whom  must  be 
female. 

The  Act  provides  that  at  least  half  of 
the  nominees  from  each  congressional 
district  must  be  female  and  all  of  the 
non-.inees  must  be  ranked  in  order  of 
priority  within  each  congressional 
district.  A  State  with  an  approved 
nominating  committee  that  desires  to 
have  a  nominee  considered  for  selection 
as  a  National  Science  Scholar  must 
provide  each  nominee's  name, 
permanent  address,  home  telephone 
mtmher,  social  security  number  if 
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provided  by  the  nominee,  sex, 
congressional  district,  congressional 
representative's  or  delegate's  name  for 
that  congressional  district,  priority 
ranking  within  the  congressional 
district,  NSSP  subject  area  in  w  hich  the 
nominee  intends  to  major  and  specific 
major  if  known,  and  any  other  Office  of 
Management  and  Budget  (OMB) 
approved  applicant  information  the 
Secretary  deems  necessary  to  operate 
the  program. 

Closing  Date  and  Media  for 
Transmitting  NSSP  Nominee 
Information 

A  State  must  provide  its  NSSP 
nominations  for  FY  1995  by  submitting 
the  nominee  information  either — 

(1)  In  typewritten  format; 

(2)  On  a  data  diskette  provided  by  the 
U.S.  Department  of  Education  that  the 
U.S.  Department  of  Education  sends 
directly  to  all  States;  or 

(3)  Through  a  modem  using  a  software 
program  on  a  diskette  provided  by  the 
U.S.  Department  of  Education  that  the 
U.S.  Department  of  Education  sends 
directly  to  all  States. 

To  ensure  that  State  nominees  are 
considered  for  FY  1995  funds,  a  State 
mast  submit  nominee  information  by 
October  31, 1994, 

Stale  NSSP  Nominations  Delivered  By 
Mail 

NSSP  nominations  must  be  sent  to  the 
following  address:  National  Science 
Scholars  Program,  U.S,  Department  of 
Education.  Office  of  Student  Financial 
Assistance,  ROB-3,  Room  4621,  400 
Mar>'Iand  Avenue,  SW.,  Washington 
DC  20202-5453. 

A  State  must  obtain  proof  of  mailing 
consisting  of  one  of  the  following:  (l)  A 
legibly  dated  U.S.  Postal  Service 
postmark;  (2)  a  legible  mail  receipt  with 
the  date  of  mailing  stamped  by  the  U.S. 
Postal  Service;  (3)  a  dated  shipping 
label,  invoice,  or  receipt  from  a 
Commercial  Carrier;  or  (4)  any  other 
proof  of  mailing  acceptable  to  the 
Secretary. 

If  a  State's  NS.SP  nominations  are  sent 
through  the  U.S.  Postal  Service,  the 
Secretary  does  not  accept  either  of  the 
following  as  proof  of  mailing:  (l)  A 
private  metered  postmark;  or  (2)  a  mail 
receipt  that  is  not  dated  by  the  U.S. 
Postal  Service.  A  State  should  note  that 
the  U.S.  Postal  Service  does  not 
uniformly  provide  a  dated  postmark. 
Before  relying  on  this  method  as  proof 
of  mailing,  a  State  should  check  with  its 
local  post  office.  A  State  is  encouraged 
to  use  registered  mail  or  at  least  first- 
cla.ss  mail. 

Each  State  submitting  nominations 
after  the  closing  date  will  be  notified 


that  its  nominees  cannot  be  assured  of 
consideration  for  FY  1995  funding. 

State  NSSP  Nominations  Delivered  By 
Hand  ' 

State  NSSP  nominations  that  are 
hand-delivered  must  be  taken  to  the 
U.S.  Department  of  Education,  Office  of 
Student  Financial  Assistance.  7th  and  D 
Streets,  SW..  room  4621,  GSA  Regional 
Office  Building  #3,  Washington.  DC 
Hand-delivered  nominations  will  be 
accepted  between  8  a.m.  and  4:30  p.m. 
daily  (Eastern  time),  except  Saturdays, 
Sundays,  and  Federal  holidays. 

State  nominations  that  are  hand- 
delivered  after  4:30  p.m.  on  the  closing 
date  cannot  be  assured  of  consideration. 

Slate  NSSP  Nominations  Transmitted 
Through  A  Modem 

NSSP  nominations  transmitted  to  the 
U.S.  Department  of  Education  through  a 
modem  must  be  transmitted  to  (301) 
587-1490.  Modem  transmissions  must 
be  received  by  the  server  (computer)  no 
later  than  October  31. 1994.  The 
transmission  will  be  acknowledged  by 
the  server  through  transmission  of  a  file 
to  the  sender  that  will  di.splay  on  the 
sender's  computer  screen,  providing 
proof  of  the  U.S.  Department  of 
Education's  receipt  of  the  transmission. 

Program  Information 

Under  the  NSSP.  the  Secretary  is 
authorized  to  award  scholarships  to 
outstanding  students  selected  by  the 
President  for  the  study  of  physical,  life, 
or  computer  sciences,  mathematics,  or 
engineering.  The  Secretary  is  authorized 
to  award  initial  scholarships  of  up  to 
$5,000  for  the  first  year  of 
undergraduate  study  to  graduating  high 
school  students  or  those  obtaining  the 
equivalent  of  a  certificate  of  graduation 
as  well  as  continuation  awards  of  up  to 
$5,000  for  up  to  four  additional  years  of 
undergraduate  study. 

Applicable  Statutory  and  Regulatory 
Provisions 

The  following  statute  and  regulations 
are  applicable  to  the  FY  1995  NSSP: 

(1)  The  program  statute,  20  U.S.C. 
5381  etseq. 

(2)  The  National  Science  Scholars 
Program  regulations  in  34  CFR  part  652. 

(3)  The  Education  Department 
General  Administrative  Regulations 
(EDGAR)  in  34  CFR  parts  74,  75  (with 
the  exception  of  subpart  C,  §§  75.200- 
75.216,  75.218,  and  75.220-75.261  of 
subpart  D,  and  §§  75.580-75.592  of 
subpart  E),  77,  79.  81,  82.  85,  and  86. 

Intergovernmental  Review 

This  program  is  subject  to  the 
requirements  of  Executive  Order  12372 


and  the  regulations  in  34  CFR  part  79. 
The  objective  of  the  Executive  order  is 
to  foster  an  intergovernmental 
partnership  and  strengthened  federalism 
by  relying  on  processes  developed  by 
State  and  local  governments  for 
coordination  and  review  of  proposed 
Federal  financial  assistance. 

In  accordance  with  the  order,  this 
document  is  intended  to  provide  early 
notification  of  the  Department's  specific 
plans  and  actions  for  this  program. 
FOR  FURTHER  INFORMATION  CONTACT: 
Charles  R.  Brazil,  U.S.  Department  of 
Education,  Division  of  Higher  Edur^ition 
Incentive  Programs,  suite  C80,  Portals 
Building.  Washington,  DC  20202-5329. 
Telephone:  (202)  260-3257.  Individuals 
who  use  a  telecommunications  device 
for  the  deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339  between  8  a.m.  and  8 
p.m.,  Eastern  time.  Monday  through 
Friday. 

(Oifalog  of  Federal  Domestic  Assistance 
Number  84.242,  National  Science  S<  holars 
Program) 

Program  Authority:  20  U.S.C.  5381  et  siq. 
Dated:  Miiy  24,  1994. 
David  A.  Longanecker, 

Assistant  Secretary  for  Postseconditry 
Education. 
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DEPARTMENT  OF  ENERGY 

Office  of  Policy,  Planning,  and 
Program  Evaluation 

Guidelines  lor  Voluntary  Reporting  of 
Greenhouse  Gas  Emissions  and 
Reductions,  and  Carbon  Sequestration 

AGENCY:  U.S.  Department  of  EnerKv 
(DOF). 

ACTION:  Notice  of  availability  of  draft 
guidelines  and  request  for  comment  and 
notice  of  public  hearing. 

SUMMARY:  Pursuant  to  section  1605(b)  of 
the  Energy  Policy  Act  of  1992,  the 
Department  of  Energy  is  developing 
guidelines  for  the  voluntary  reporting  of 
greenhouse  gas  emissions,  their 
reduction,  and  carbon  fixation  achieved 
through  any  measure.  The  data  will  be 
reported  on  forms  to  be  developed  by 
the  Energy  Information  Administration 
(EIA)  and  entered  into  an  EIA  database. 

The  guidelines  provide  for  the 
voluntary  and  accurate  reporting  of 
greenhouse  gas  emissions  and 
reductions,  and  of  carbon  sequestration. 
The  guidelines  and  supporting  materials 
assist  parties  in  analyzing  activities  and 
determining  emissions  and  reductions 
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and  carbon  sequestration 
voluntarily  report  this 
develop  reporting  forms 
the  guidelines.  Draft  gui 
=?upporting  materials  are 
public  review  and  commfenl 
DATES:  Written  commenti 
guidelines  and  supporti 
copies)  are  due  on  or  bef( 
1994.  DOE  does  not  anti 
extending  this  date.  A 
will  lie  held  on  June  29. 
at  8:30  a.m.  at  the  addres: 
(f  necessar>-  to  accommoqate 
speak,  the  hearing  will 
30. 1994.  Requests  to 
received  by  the  Departm 
June  22, 1994. 
ADDRESSES:  Written  com 
copies)  should  be  submi 
Department  of  Energy 
PO-63/VRP  NOA.  Docket 
94-101.  room  4G-036. 1 
Independence  Ave..  SW., 
DC  20585. 

A  copy  of  the  draft  gui 
supporting  materials  may 
by  telephone  request  ^o 
Requests  to  speak  at  the 
be  made  by  telephone  at 
8284. 

The  public  hearing  will 
Holiday  Inn  Capitol.  550 
Washington.  DC  20024. 
transcript  of  the  public  h 
public  comments  receivet 
available  for  inspection  at 
Freedom  of  Information 
room  lE-090.  at  the  addres 
above,  between  the  hours 
4  p.m.  Monday  through  Fi 
FOR  FURTHER  INFORMATION 
Elmer  Holt  at  (202)  586-Ofl 
SUPPLEMENTARY  INFORMATION 
section  ie05(b)  of  the  Ene 
of  1992  (EP Act:  Pub.  L. 
Secretary  of  Energy  with 
Information  Administratidn 
establish  a  voluntar>'  repo  1 
and  database  on  emission 
greenhouse  gases  (GHGs), 
emissions  of  these  gases 
fixation.  DOE  has  consu 
Environmental  Protection 
developing  the  draft  guide 
provided  under  section 

The  draft  guidelines  anc 
methodologies  provide 
institutional  and  technica 
voluntary  program.  They 
in  discrete  parts,  as  discusfeed 
DOE  requests  comment  on 
provisions  of  the  draft 
supporting  material. 

I.  Background 
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are  to  he  established.  These  separately 
address  (1)  the  inventory  of  aggregate 
national  totals  of  greenhouse  gas 
emissions,  and  (2)  data  voluntarily 
reported  on  emissions,  reductions,  and 
carbon  sequestration. 

First,  under  subsection  (a),  the 
Secreiarj-  of  Energy  through  EIA  andr 
without  any  expanded  data  collection 
authority  is  required  to  develop  an 
inventory  of  national  aggregate 
emi.ssions  of  each  greenhouse  gas  for 
each  calendar  year  of  the  baseline 
period  of  1987  through  1990.  This 
inventory  was  published  in  September. 
1993  ("Emissions  of  Greenhouse  Gases 
in  the  United  States.  1985-1990;'  DOE/ 
EIA-0573).  This  inventory  will  be 
updated  annually,  as  required  by  the 
legislation. 

The  voluntary  reporting  program 
database  is  required  under  subsection 
(b)  of  section  1605,  and  will  consist  of 
voluntarily  .f^f^ported  information  on 
annual  greenhouse  gas  emissions  and 
their  reduction,  and  carbon 
sequestration.  It  is  separate  from  the 
national  aggregate  inventory  established 
and  updated  under  subsection  (a). 
Because  submission  of  data  to  the 
program  established  under  subsection 
(b)  is  voluntary,  this  database  cannot  be 
designed  for  use  as  a  comprehensive 
national  greenhouse  gas  accounting 
system,  and  thus  may  not  serve  to 
provide  a  statistically  accurate 
representation  of  aggregate  U.S. 
greenhouse  gas  emissions  or  their 
reductions. 

The  Secretary-  of  Energy  is  required  to 
issue  guidelines  with  procedures  for  the 
accurate  voluntary  reporting  of 
information  on  (1)  greenhouse  gas 
emissions  on  an  annual  basis  for  the 
basehne  period  1987  tlirough  1990,  and 
for  subsequent  calendar  years;  (2) 
annua!  reductions  of  greenhouse  gases 
and  carbon  fixation  achieved  through 
any  measures;  and  (3)  reductions  in 
greenhouse  gas  emissions  achieved 
voluntarily,  or  as  a  resuh  of  plant  or 
facility  closings,  or  as  a  result  of  State 
or  Federal  requirements. 

The  guidelines  and  supporting 
materials  assist  those  who  wish  to 
report  in  determining  or  developing 
information  necessary  to  report.  EIA 
will  develop  and  make  available  forms 
for  voluntary  reporting  consistent  with 
the  final  guidelines,  and  will  develop  a 
database  for  the  information  voluntarily 
submitted. 

II.  Public  Input  Process 

The  process  for  public  input  in 
developing  the  draft  guidelines  began" 
with  a  Notice  of  Inquiry  (NOI)  in  July 
1993  (58  PR  40116:  July  27. 1993). 
requesting  comment  on  institutional 


and  technical  issues  related  to  a  1605(b) 
reporting  system.  These  comments 
assisted  in  developing  the  focus  for 
discussion  at  six  public  workshops  held 
in  November  and  December  of  1993.  A 
summary'  of  workshop  sessions  and  a 
copy  of  all  written  comments  submitted 
are  available  for  public  inspection  in  the 
DOE  Freedom  of  Information  Reading 
Room,  listed  in  the  ADDRESSES  section 
above. 

Additional  public  input  to  the 
guidelines  is  being  sought  through  tht- 
comments  requested  and  the  public 
hearing  announced  in  this  notice. 

III.  Organization  of  the  Draft 
Guidelines 

The  draft  guidelines  and  supporting 
materials.  "Voluntary  Reporting  of 
Greenhouse  Gases  Under  Section 
1605(b)  of  the  Energy  Policy  Act  of 
1992:  General  Guidelines  and  Sector- 
Specific  Issues  and  Reporting 
Methodologies,"  are  presented  in  eight 
discrete  parts.  The  first  part,  "General 
Guidelines."  provides  basic  guidance 
for  reporting  under  the  program.  Six 
parts.  "Sector  Specific  Issues  and 
Reporting  Methodologies  Supporting 
the  General  Guidelines"  (or  "supporting 
materials")  discuss  issues  particular  to 
specific  sector  or  activity  areas,  as 
indicated:  Electricity  Supply. 
Residential  and  Commercial  Buildings. 
Industrial.  Transportation.  Forestry-. 
Agriciilture. 

The  seventh  supporting  document, 
"Global  Warming  Potential  and  Other 
Indices  for  Representing  Greenhouse 
Gas  Effects  on  Climate"  completes  the 
guidelines  set. 

The  public  review  draft  does  not 
include  the  sector-specific  part  on  the 
Agriculture  Sector;  this  document  is 
expected  to  be  available  by  the  end  of 
June.  Notice  of  its  availability  for  review 
and  comment  will  be  announced  in  the 
Federal  Register. 

IV.  Goals  of  the  Voluntary  Reporting 
Program 

The  draft  guidelines  and  supporting 
materials  have  been  developed  to  reflect 
the  dual  goals  of  maximizing 
participation  without  compromising  the 
usefulness  of  the  data.  These  goals 
reflect  public  input  received  in  response 
to  the  July  1993  Notice  of  Inquiry  and 
the  subsequent  workshops  discussed 
above. 

Achievement  of  the  participation  goal 
will  be  measured  by  the  numbers  of 
voluntary  reporters  and  the  variety  of 
economic  sectors  and  activities  they 
represent,  and  in  the  quantity  of 
emissions  and  reductions  and  carbon 
sequestration  reported.  The  draft 
guidelines  and  supporting  materials 


Federal  Register  /  Vol.  59.  No.  104  /  Wednesday,  J.ine  1.  1994  /  Notices 


28347 


assist  participation  by  minimizing 
administrative  burden  and  repetitive 
submissions  among  data  acquisition 
programs,  and  by  providing  flexibility 
for  the  use  of  self-generated  data  with 
optional  default  and  prescribed  data 
alternatives. 

Usefulness  of  the  data  is  defined  not 
only  by  the  quality,  quantity,  and 
variety  of  the  data  included,  but  also  by 
its  ability  to  serve  the  varied  purposes 
of  the  program.  These  purposes  include 
providing  a  database  of  infomiation  for 
entities  .seeking  to  reduce  the^r  own 
greenhouse  gas  emissions;  formal 
recordation  of  emissions,  reductions 
and  carbon  sequestration  achievements 
for  various  ohjw:tives;  and  informing  the 
public  debate  in  future  discussions  on 
national  greenhouse  gas  policy. 


V.  Summary  Description  and 
Discussion 

A.  What  Are  The  Guidelines? 

The  guidelines  define  who  may 
report,  what  information  may  be 
reported,  and  considerations  in 
identifying  or  developing  reportable 
data.  Consistent  with  the  guidelines. 
EIA  will  develop  reporting  forms  for  the 
program,  receive  submissions  and 
evaluate  them  for  compliance  with  the 
guidelines  and  reporting  instructions, 
and  develop  and  maintain  the  database 
of  information  reported. 

The  guidelines  suggest  to  reporters 
data  identification,  collection  and 
retention  needs,  and  address  the  use  by 
reporters  of  information  which  may  be 
part  of  existing  recordkeeping  systems 
or  standard  business  practices.  They 
also  provide  a  framework  for  analyzing 
activities  with  the  goal  of  developing 
reportable  data.  Finally,  the  guidelines 
provide  information  for  comparing 
emissions  of  gases  on  the  basis  of  their 
differential  greenhouse  (radiative 
forcing)  effects  within  the  climate 
system.  This  discussion  on  differential 
effigcts  is  provided  for  information 
purposes  only.  The  guidelines  provide 
that  data  reported  be  in  units  of  gas 
emitted  or  reduced,  and  not  transformed 
by  any  radiative  forcing  index  reported. 

B.  Whnt  is  Covered  by  the  Guidelines? 

The  reporter.  The  guidelines  define 
"reporting  entity"  flexibly  in  order  to 
accommodate  total  organization  and 
project  reporting,  as  well  as  reporting 
focused  on  specific  activities  or  on 
specific  sites.  A  reporting  entity,  or 
"reporter,"  may  be  any  U.S. 
organization  or  individual  that  has 
taken  actions  which  result  in  emissions, 
emissions  reductions,  or  carbon 
.sequestration,  and  that  can  define  a 
project  and  report  physical  data  in 


enough  detail  to  quantify  results  of  the 
activity.  The  following  may  report 
under  the  program:  any  U.S.  citizen  or 
resident  alien;  any  company, 
organization,  or  group  incorporated 
under  or  recognized  by  law;  and  any 
U.S.  Federal,  state,  or  local 
governmental  entity. 

Sector  coverage.  The  guidelines  may 
be  used  for  all  economic  sectors.  The 
supporting  methodologies  provide 
additional  direction  for  reporting  data 
on  activities  in  the  following  sectors: 
electricity  supply,  residential  and 
commercial  buildings,  transportation, 
industrial,  forestry,  and  agriculture. 

Size  threshold.  In  order  to  encourage 
participation  and  to  capture  .small-scale 
demonstration  projects,  DOE  is  not 
proposing  minimum  levels  for 
participating  in  the  reporting  program. 
At  the  outset  of  the  program  design 
process,  DOE  assumed  that  the  program 
would  have  a  threshold  level  of 
participation  to  prevent  overburdening 
EIA  in  managing  a  costly,  inefficient 
database. 

However,  commenters  recommended 
strongly  that  no  threshold  levels  be  set, 
in  order  to  avoid  unnecessary 
limitations  that  might  discourage 
participation,  particularly  by  tho.se 
engaging  in  pilot  projects  and 
innovative  approaches.  In  addition, 
setting  threshold  standards  for  the  broad 
range  of  activities— for  each  gas,  each 
sector,  and  for  all  activities  within  a 
sector— would  be  difficult. 

DOE  seeks  comment  on  the  possible 
need  for  a  threshold  level  for 
participation.  If  thresholds  are 
recommended,  DOE  requests 
suggestions  for  appropriate  levels. 

Direct  and  indirect  emissions 
activities.  The  draft  guidelines  address 
activities  that  result  in  either  direct  or 
indirect  emissions  and  reductions  of 
greenhouse  gas  emissions.  Direct 
greenhouse  gas  emissions  may  result 
from  activities  such  as  fossil  fuel 
combustion  and  the  venting  of  methane. 
DOE  acknowledges  that  a  program  with 
submissions  limited  to  direct  emissions, 
and  to  activities  directly  producing  or 
reducing  those  emissions,  would  be 
more  manageable  and  transparent  than 
the  broad,  flexible  approach  reflected  in 
the  draft  guidelines. 

The  statute,  however,  provides  some 
examples  of  activities  which  are  to  be 
covered  which  indiredly  affect,  or  may 
indirectly  affect,  emissions  or 
reductions.  Among  the  activities 
mentioned  are  the  manufacture  of 
vehicles  with  reduced  greenhouse  gas 
emissions,  appliance  efficiency,  and 
energy  efficiency  measures. 

DOE  believes  that  Congress  intended 
that  the  program  cover  the  broadest  .set 


of  activities  which  impact  greenhouse 
gases,  both  directly  and  indirectly. 
Thus,  the  guidelines  address  both 
indirect  and  direct  emissions  activities, 
which  will  be  appropriately 
distinguished  in  submissions.  Comment 
is  specifically  requested  on  the 
proposed  approach  which  allows 
reporting  emissions  and  reductions  from 
indirect  and  direct  emitting  activities, 
with  appropriate  identification  of  ea«:h. 

Multiple  party  activities.  The 
guidelines  permit  the  reporting  of 
activities  undertaken  in  association  with 
others.  The  guidelines  provide 
suggestions  to  the  parties  for  assigning 
the  ability  to  report  among  the  parties, 
and  ask  that  the  reporter  identify  ethers 
who  may  also  report  the  data.  Examples 
of  multiple  party  activities  include 
utility  demand-side  management 
actions,  and  the  manufacture,  sale,  and 
use  of  more  efficient  vehicles. 

Some  commenters  urged  that  the 
guidelines  prohibit  "double  reporting"   • 
of  the  result^of  joint  activities,  in  order 
to  prevent  the  accounting  for  the  same 
emissions,  reductions  or  sequestration 
more  than  once.  DOE  agrees.  Thus, 
while  the  draft  guidelines  permit  any 
party  to  the  activity  to  report,  they 
require  reporters  to  identify  the  other 
parties  to  the  activity.  In  addition,  the 
guidelines  suggest  ways  for  reporters  to 
help  protect  against  "double  counting." 
These  methods  are  based  on  the  nature 
of  the  relationship  of  the  parties,  and 
the  comparative  ability  of  the  parties  to 
perform  adequate  project  analysis  and  to 
have,  or  have  access  to,  necessary  data. 
Methods  suggested  in  the  guidelines 
include  contractual  agreements. 

Comment  is  specifically  requested  on 
the  proposed  approach  on  reporting 
multiple  party  activities.  In  particular, 
comment  is  requested  on  whether  the 
guidelines  and  the  reporting  forms  to  he 
developed  by  EIA  should  contain 
additional  protections  against  double 
counting. 

Reporting  through  third  parties.  In 
order  to  increase  participation, 
particularly  of  small  reporters  and  small 
projects,  the  draft  guidelines  permit 
third  party  and  aggregated  reporting,  at 
the  reporter's  discretion.  For  example,  a 
trade  association  or  other  organization 
may,  at  the  reporter's  request,  aggregate 
data  from  multiple  entities.  Such 
organizations  may  provide  technical  or 
administrative  assistance  in  reporting, 
and  aggregation  of  data  may  provide 
some  degree  of  confidentiality  of  the 
data.  However,  third-party  reporters 
may  not  be  able  to  record  individual 
achievements  in  the  detail  that 
individual  reporters  desire.  The  draft 
supporting  documents  provide  a 
discussion  of  third-party  reporting  as  it 
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may  apply  in  each  sector,  i  is  well  as  a 
discussion  of  the  appropri.  iteness  of 
third-party  reporting  for  di  fferenl 
reporting  purposes. 

The  gases.  The  draft  guii  lelines  cover 
emissions  of  the  following  greenhouse 
gases:  carbon  dioxide,  nitn  )us  oxide,^ 
methane,  and  the  balcgena  recTcSFbon 
substances.  A  njore  compr  ihensjv^Ust 
of  greenhouse  gases  woulc  include\^ 
additional  gases,  most  not<  bly  some  of 
the  conventional,  or  "crite  ia." 
pollutants  for  which  emiss  ions  data  is 
collected  by  EPA  and  Statfc  agencies 
under  various  air  quality  p  rograms. 

Becau.se  the  Act  does  no  provide  a 
definition  of  "greenhouse  j  ases."  DOE 
has  initially  limited  the  co  ^erage  of  the 
guidelines  to  those  long-li\  ed 
greenhouse  gases  specifica  ly  mentioned 
in  the  statutory  provisions,  or  inferred 
to  in  the  statutory  language  which 
provides  examples  of  emissions 
reductions  measures.  Cons  stent  with 
specific  statutory  language  the 
guidelines  cover  halogenat  ;d  carbon 
substances  such  as  CFCs. 

Calculating  radiative  efft  ds  among 
different  gases.  The  draft  supporting 
materials  for  the  guideline!  provide 
methods  for  reporters  to  es  imate.  for 
their  own  use.  the  global  w  arming 
potential  of  greenhouse  ga<  bs,  with  a 
discussion  of  the  radiative  brcing 
system  and  the  derivation  <  nd 
uncertainties  of  the  estimal  es.  In 
simplified  terms,  radiative  orcing  is  the 
change  in  the  balance  (incc  ming  versus 
outgoing)  of  solar  and  inh-ared  radiative 
energy  in  the  troposphere  (  he  layer  of 
the  atmosphere  closest  to  E  arth). 
Emitted  gases  have  differer  t  direct 
radiative  effects  and  atmos  >heric 
lifetimes.  The  Act  requires  the 
guidelines  to  establish  pnx  edures  for 
taking  into  account  these  e  fects. 

Because  this  area  of  sciei  ce  is 
complex  and  evolving.  rep(  irting  activity 
results  by  any  relative  inde  t  would 
create  an  unntcr  :sary  addi  ional  burden 
in  an  area  where  few  repori  ers  are  likely 
to  have  expertise  More  im|  >ortantly,  the 
state  of  the  scie->.ce  in  this  area  is 
uncertain  and  rapidly  chaining;  thus, 
any  calculations  performedfwill  likely 
reed  revision.  1!  ^refore,  w  lile  the  draft 
guidelines  prov;  ie  informa  ion 
necessary  t'c  r  s  .^;  porter  to  f  erform  these 
calculations,  all  li  «ta  reported  to  this 
program  wi!!  h^  in  units  of  he  gas 
emitted  or  retiuc.  .i.  and  wi  1  not  be 
tr3P<;formed  in  voluntary  si  bmissions 
by  ar.y  coii.nic:;  radiative  forcing  index, 
such  as  the  GicMi  Warmini  Potential 
(GWP)  inot  v. 

The  dn-ft  supporting  doc  iment  on 
GWPs  is  bai^d  o.t  the  antic  pated 
outcome  laler  tiu.s  year  of  o  igoing 
international  scientific  inqi  iry  and 
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discussions.  The  Intergovernmental 
Panel  on  Climate  Change  Working 
Croup  I  report,  entitled  "Second 
Supplemental  Report  to  the  IPCC 
Scientific  Assessment  (1994);  Radiative 
Forcing  of  the  Climate  System"  is 
scheduled  to  be  released  in  November 
1994.  This  document  will  provide  the 
latest'current  scientific  consensus  on 
the  issues  of  differential  radiative 
activity  of  greenhouse  gases. 

The  global  warming  potential 
supporting  document  will  be  finalized 
after  release  of  the  IPCC  report,  and  will 
reflect  that  report.  Since  reporting  will 
be  by  unit  of  gas  emitted,  neither  the 
reporting  program  nor  EI  A  forms 
development  is  dependent  on  this 
information.  DOE  seeks  comment  on 
this  approach  for  assuring  consistency 
with  international  scientific  consensus 
and  minimizing  the  immediate  need  for 
revision  of  gu'deline  material. 

Temporal  and  spatial  coverage.  The 
guidelines  address  reporting  annual 
emissions  for  the  historic  baseline 
period  of  1987  through  1990  ("  historic 
baseline"),  and  subsequent  years.  The 
guidelines  also  cover  the  reporter's 
aggregate  annual  emissions  and 
emissions  reductions  from  all  of  its 
activities.  Annual  reductions  of 
greenhouse  gases  and  annual  carbon 
sequestration,  by  activity  and  project, 
are  also  covered.  Results  of  activities 
occurring  outside  the  U.S.  are  covered 
in  the  same  manner  as  those  occurring 
within  the  U.S..  as  discussed  below. 

Reporters  are  encouraged  to  report 
and  update  historic  baseline  emissions 
and  to  report  on  an  entity-wide  (total 
organization)  basis.  The  clarity  and 
credibility  of  data  provided  by  an 
organization  will  be  enhanced  by  the 
optional  submission  of  comprehensive 
greenhouse  gas  emissions  data  on  the 
liistoric  baseline  and  total  annual 
emissions  of  the  organization.  While  the 
guidelines  do  not  require  this 
comprehensive  information  to 
accompany  reports  of  other,  more 
focused  data  on  projects  and  activities, 
reports  will  be  identified  withm  the 
database  on  the  basis  of  the  coverai^e  of 
the  subm.ittal. 

Causation.  The  guidelines  require  that 
reporters  identify  the  cause  for  -.he 
activity  resulting  in  greenhouse  ga:i 
emission  reductions.  Section  1503{:d 
provides  that  the  guidelines  cover 
greenhouse  gas  emission  reducticis 
achieved  as  a  result  of:  (1)  piant  or 
facility  closings.  (2)  Federal  or  stale 
requirements,  and  (3)  voluntary- 
reductions.  Accordingly,  the  guidelines 
require  reporters  to  identify ,  if 
appropriate,  which  of  these  factors 
caused  the  reported  emissions 
reduction.  Reports  will  identify  the 


causative  factor  if  it  falls  within  these 
areas,  but  will  not  include  any  further 
information.  Comment  is  specifically 
requested  on  the  appropriateness  of  this 
limited  identification  of  cause. 

International  activities.  The  draft 
guidelines  provide  that  U.S.  entities 
may  report  international  activities  to 
which  they  are  a  party  if  the  submission 
meets  the  general  reporting  criteria.  The 
Act  is  silent  on  the  reportability  of 
offshore  activities  to  this  program. 

There  is  considerable  interest  in  the 
potential  for  cooperation  among  firms  in 
industrialized  countries  and 
governments,  firms,  or  individuals  in 
less  developed  countries  in  sequestering 
carbon  and  reducing  global  carbon 
emissions.  Reporters  are  advised  that 
there  may  be  special  difficulties  in 
defining  project  boundaries, 
determining  an  appropriate  reference 
case,  and  using  appropriate  estimation 
methods  for  offshore  activities. 

The  United  Nations  Framework 
Convention  on  Climate  Change  (FCCC). 
Article  4,  paragraph  2(A),  requires  some 
nations  to  take  measures  to  mitigate 
climate  change,  and  it  allows  the  parties 
to  implement  these  measures  jointly 
with  other  parties.  Criteria  for  "joint 
implementation,"  as  this  concept  is 
known,  will  be  formally  addressed  by 
FCCC's  Conference  of  the  Parties  in 
1995.  Thus,  it  is  impossible  at  this  time 
to  ensure  that  guidelines  for  the 
voluntary  reporting  of  actions  taken  by 
U.S.  entities  in  other  countries  will  be 
consistent  with  the  eventual 
requirements  for  joint  implementation 
under  the  FCCC.  Accordingly,  the 
guidelines  may  be  updated  to  reflect 
future  decisions  made  by  the 
Conference  of  the  Parties. 

VI.  Relationship  of  the  Voluntary 
Reporting  Program  to  Other 
Greenhouse  Gas  Initiatives 

EPAct.  which  requires  the 
establishment  of  the  voluntary  reporting 
program,  was  enacted  on  October  24, 
1992.  It  predates  several  domestic 
initiatives  designed  to  respond  to  the 
threat  of  global  climate  change.  Some  of 
these  initiatives  refer  to  the  voluntary 
reporting  program  as  an  associated  tool 
in  implementation.  This  reporting 
program  can  be  used  to  record 
emissions  reductions  achieved  under  a 
variety  of  programs  that  may  result  in 
reducing  greenhouse  gas  emissions  or 
increasing  carbon  sequestration, 
whether  as  a  primary  goal  or  as  a 
secondary  result. 

While  activities  that  reduce  or  avoid 
greenhouse  gas  emissions  or  sequester 
carbon  under  existing  programs  would 
be  reportable,  the  guidelines  were  not 
specifically  designed  to  accommodate 


any  particular  program.  Although  the 
ability  to  report  beneficial  greenhou.se 
gas  impacts  of  activities  may  encourage 
nclivities  under  existing  programs,  the 
jJiiideJines  were  de.-^ii^iied  to  encourage 
reporting  Pfgnrdless  ofcau.se  or 
ir.otivation  for  an  activity. 

The  language  of  section  lf)0,S(h)(l)(C) 
providt'S  that  the  guidelines  ara  to 
ruldress  reporting  reductions  achieved 
ns  a  re.sult  of  plant  closings,  and  Federal 
;iiid  state  requirements,  in  addition  to 
those  which  result  Cjom  voluntary 
iii.f  ions.  Thus,  the  guidelines  do  not 
limit  submi.ssions  based  on  either  the 
Miotivaiioii  of  the  parties  involved  or  on 
the  reason  tor  the  activity. 

A.  Tlw  Clinuitf  Change  Action  Plan 

A  year  after  passage  of  the  Energy 
Policy  Act  of  1992,  the  President,  with 
the  goal  of  returning  U.S.  greenhouse 
gas  emissions  to  their  1990  levels  bv  the 
venr  2000.  released  the  Climate  Change 
Action  Plan  (CCAP).  This  plan  contains 
over  forty  new  or  expanded  initiatives, 
most  seeking  voluntary  participation. 
Three  actions  under  the  CCAP — Climate 
Challenge.  Climate  Wise  and  the  U.S. 
Initiative  for  Joint  Implementation— 
specifically  refer  to  participant  reporting 
under  section  IGO.Stb).  DOE  anticipates 
(hat  most  n(,(:omplishmenfs  under  CCAP 
initiatives  will  be  reported  under 
section  lR05{b),  but  reporting  is  not 
limited  to  the.se  specific  activities. 
The  lfi05(b)  program  is  flexiblv 
designed  to  accommodate  broad 
participation  consistent  with  tiie 
purposes  of  lR0.5(b).  It  was  not  designed 
to  meet  the  act  oiinling  goals  of  any 
partic  lilar  program.  Some  programs 
such  as  t;iiniate  Challenge  and  Climate 
Wise  may  need  to  adopt  supplemental 
accounting  procedures  for  the  purposes 
of  'hose  programs. 

The  C:iirnate  Challenge  and  Climate 
Wise  programs  are  designed  to  elicit 
comjiiilnienlshy  mi  :;. hers  of  the  utility 
and  industrial  coiiununities  to  take 
actions  whi(.h  wiii  reduce  or  avoid 
greeniiousp  gas  emissions.  While  the 
IROr-fh)  voluntary  reporting  [)rogram 
will  provide  a  mechn.iism  lor  recording 
informr.'ioii  on  thee  ni.hiovements,  it 
do"s  not  provide  a  mechanism  for 
registering  coinniit'Tients. 

DOi;  is  exploring  e.,f.iijlishment  of  a 
sep;:rri1e  reporting  system  for  the;  pledge 
portion  of  the  (  ommiiment  programs. 
While  as  yet  undeveloped,  that  system 
may  look  similar  to  the  reporting 
progr.iTii  ,-!)ri  (Lil.ib.T^e  <*.i!aljiished  under 
Idn.'ilh].  This  simil;:ritv.  hovvcver. 
should  n';t  be  conhised  as  allowing 
I  ommitmeiits  to  be  reported  into  the 
sedicn  ir.O.">fl>}dalal.,"se:  oMiy 
ai:hieve!:-ier.ls  will  lie  pa.rt  uf  this 
dalaha.se  and  .'iin  informafinn  svstem 


developed  for  commitments  will  be 
distinct. 

B.  Unitt'd  States  Action.^  Under  the 
United  \'ntions  Framennrk  Convention 
nn  Climate  Change  (FCCC) 

Under  the  FCCC.  the  United  States 
will  be  submitting  a  national 
communication  which  contains  a 
mitigation  plan  of  policies  and 
measures.  While  data  submitted  to  the 
voluntary  reporting  program  may 
provide  some  limited  information 
concerning  accomplishments  under  U.S. 
measures,  it  is  not  designed  to  be  a 
primary  data  source  for  communications 
of  the  United  States  under  tie  FCCC. 

VIl.  Discussion  of  Report  Development 
and  Analysis 

The  Act  requires  that  DOE  develop 
guidelines  on  procedures  for  four 
reporting  categories;  baseline  emissions 
for  the  period  1987  through  1990, 
annual  emissions,  emissions  reductions, 
and  carbon  sequestration  activities.  It 
also  requires  the  procedures  to  take  into 
account  the  differential  radiative  effects 
of  each  gas  covered.  However,  it  does 
not  require  that  each  report  include  all 
of  these  activities  or  address  radiative 
effects.  The  legislation  does  not  require 
that  historic  baseline,  annual,  or  total 
organization  emissions  be  reported  as  a 
prerequisite  to  reporting  emission 
reductions  or  carbon  sequestration 
project  information. 

DOE  is  requesting  comment  on  the 
guidelines  approach,  which  allov.'s 
voluntary  reporters  to  determine  how 
comprehensive  their  submissions  will 
be  relative  to  historic  baseline,  annual 
and  total  organization  emissions. 

.■\.  Annual  and  Total  Organization 
Emissions 

The  guidelines  encourage,  but  do  not 
require,  reports  of  annual  emissions  for 
the  historic  baseline  period  1987-1990, 
and  for  subsequent  years.  In  reporting 
emissions  for  this  historic  baseline 
period,  the  reporter  may  choose  to 
report  annua!  emissions  for  each  of 
these  years,  or  tlie  average  of  the  four 
years'  emi.ssions.  Where  adequate  data 
exists  (for  example,  for  regulated 
industries  such  as  utilities),  the 
iiu.lusion  of  e.missioiis  reports  for  the 
period  19;!7  thfough  1990,  and  for  each 
siibs(>()ueiit  year,  will  provide  enhanced 
clcirily  to  sub.nissions  on  rediK  tions  and 
carbon  si  ir.iestralion  projects. 

Jlif  ■^'udeliiies  encourage  annual 
emi.ssions  reports  on  a  total-organization 
basis,  covering  all  gn^enhouse  gas 
pr«'dii(;ii;-i  activities  ol  the  reporter. 
Howev.r.  recoguizir.g  that  adequate 
inlnrmation  may  not  be  a\  ailable  oi  ma\ 
be  ovcrlv  burdensoii:e  to  (  ollei  t  anrl 


analyze  (in  the  case,  for  example  where 
an  organization  has  multiple  sites  and 
de<;entralizod  management),  the 
guidelines  allow  emissions  reporting  on 
a  project  basis.  A  project  is  variously 
defined,  at  the  discretion  of  the  reporter, 
as  a  site,  an  activity,  or  a  group  of 
activities. 

B.  Emissions  Reduction  or  Incr^'Osed 
Carbon  Sequestration  Projects 

Reports  will  be  accepted  on  a  project- 
by-project  basis  as  defined  by  the 
reporter.  The  reporter  may  credibly 
define  a  project  at  the  entity  level,  at  a 
siibeiility  level  (such  as  a  plar.t  or 
producticm  line),  at  a  supia-entity  level 
(iniluding,  for  example,  joint  reporting 
of  the  manufacture  and  use  of  fuel- 
efficient  vehicles),  or  at  a  spe«:if)c 
a(:tivity  level  (such  as  replacement  of 
ecjiiipment).  When  defining  a  p.-o)ecl, 
the  entity  must  consider  the  amount  and 
accuracy  of  available  data  and  possible 
secondary  effects  of  the  project  as 
described  below. 

1.  Defining  the  Project 

The  draft  guidelines  allow,  reporters 
latitude  in  defining  the  project  lo  be 
reported  and  in  performing  analyses  to 
substantiate  claimed  emission 
reductions  or  carbon  sequestration.  This 
latitude  extends  to  permitting  narrow 
delineation  of  a  reportable  activitv 
which  does  not  reflect  the  greenhouse 
gas  effects  of  all  of  the  operations  of  the 
reporter.  Some  commenters  stated  that 
requiring  reports  to  cover  all  greeMhouse 
gas  emitting  activities  of  the  reporter  is 
the  only  way  to  ensure  that  the  program 
records  only  "real"  reductions,  that  is. 
redu(  tions  from  the  entity's  total 
emissions.  Other  commenters  pointed 
out  that  participation  in  the  program 
would  be  unnecessarily  limited  by  the 
universal  imposition  of  significant  data 
collection  and  analytic  burdens  In 
order  to  achieve  the  goal  of  maximum 
partirapation.  as  discussed  iibove,  the 
draft  guidelines  allow  for  a  brosd  choice 
in  fh!signing  the  scope  of  subm»ssions. 

Project-level  reporting  pro\idts 
ma\i;'ium  flexibility  to  reporters  based 
on  imiividual  circumst.int.es. 
Panicipation  is  facilitated  since  growi;!^; 
entities  would  be  able  to  report,  e^en 
thougli  their  total  emissior.s  are 
growing:  and  parties  who  do  not  hat.-  or 
cannot  develop  data  at  the  total    ^ 
orgaiw/ation  level  will  l>eat;eto  u-\y,\\ 
qiiali'v  data  on  an  indivicJvi&l  prcjw.J. 
The  i'lM.iis  of  the  prograni  on  »ndi\  id  ;.-.l 
acliiev^inents  is  preserved. 

nOK  ,;.  knowledges  thr.t  fh-.-  !.re...:'ti  i.! 
rcpon-r  discretion  permitted  cou.-i 
result  i'l  some  submissio.i*  whn  h 
selective!',  provide  onlv  i':  •  -  >,n 
e;i\  irfimiu  :iia!lv  beneiii  ...,.■; 
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without  addre<i.sing  second  irv  and  othor 
eflects  By  providing  an  an  ilyiir; 
framewo.ic  on  projccJ  boun  iar>- 
definition  and  secondary  e  fects,  and  in 
encouraging  the  subrrassio  i  of  reports 
showing  total  organ;zation  i^niissions 
and  emission  reductions,  t!  e  guidelines 
seek  to  minimize  inapprop  iate  use  of 
narrow  reporting.  DOE  spei  ifically 
soek>  comment  on  whether  the 
proposed  degree  of  tlexioiii  [y  provided 
tor  the  scopaof  reports  is  a  ipropriate 


tion. 


jporting.  t'lfe 
no  demands. 


2  Reporter's  Data  Ideiitifia 
Analysis,  and  Certification 

To  encourage  voluntary  r 
guideiuies  minimize  report 
both  in  terms  of  ease  and  ccjst  of  data 
identification,  coilection  an  d  analysis. 
Th.-^  strategies  have  been  leveloped  to 
accomplish  this  objective: 

(a)  Provide  that  a  reportei  may  use,  to 
the  extent  possible,  infomic  tion  it 
already  collects  for  other  p\  rposes. 

(b)  Provide  two  paths  for  iata  analysis 
and  report  preparation:  the  "irst  with 
detailed  assistance  for  smai  er  or  less 
analytically  sophisticated  n  porters 
without  adequate  data  or  ex  pertise.  and 
the  second  with  more  gener  d  guidance 
for  repof*ers  with  experienc  e  in 
analyzi.ig  and  reporting  the  typt  of  data 
sought  by  this  program. 

(c!)  Accept  se.f-certificatic  n  as  an 
adequate  accuracy  check  fo  the  current 
purposes  of  the  program,  re  :ommending 
that  reporters  consider  retai  ling  records 
where  they  may  be  appropr  ate  for 
future  use. 

a.  Using  existing  information.  Many 
reporters,  such  as  utilities  a  id  members 
of  other  regulated  industries ,  currently 
collect  data  relevant  to  this  )rogram. 
This  data  may  be  on  greenb  )iise  gns 
emissions  specifically,  or  ar  tivity 
parameters  which  can  be  trj  nslated  to 
emissions.  Some  reporters  c  )l!ect  data 
for  internal  purposes,  for  ex  imple,  in 
order  to  monitor  energy  use  or 
expenditures.  To  minimize  i  lata 
collection  burdens,  the  guid  ^lines 
encourage  the  use  of  existin  ;  data  for 
submissions. 

Data  are  collected  and  repDrted  in 
various  industrial  and  econc  mic  sectors 
imder  existing  programs  at  t  le  Federal, 
state,  and  local  levels.  The  following 
discussion  illustrates  the  tvj  es  of 
information  which  will  be  u  «ful  for 
submissions  under  this  prog  -am. 

Many  reports  already  reqii  ired  of 
utilities  will  readily  provide  relevant 
data.  These  include,  for  exar  iple, 
"pecitic  carbon  dioxide  emii  sions 
reports  from  electric  utility  units 
affected  under  the  Clean  Air  Act  acid 
rain  program  (40  CFR  part  7|  ). 
Information  needed  to  estim  ite 
emissions  of  greenhouse  gas  ss  is 


reported  by  all  major  fossil  fuel 
electricity  generating  plants  in  several 
reports  submitted  to  El.A,  for  example, 
on  El.A  Form  767  (fuel  use  by  generating 
unit)  and  EIA  Form  861  (utilities'  net 
generation  and  sales  to  ultimate 
customers).  In  addition,  utilities  gather 
relevant  data  in  order  to  report  to  public 
utility  commissions  and  other  state  an 
Ioc-j!  bodies. 

For  the  industrial  soctor,  examples  of 
information  useful  for  reporting  include 
that  provided  to  the  Census  Bureau  via 
the  Census  of  Manufactures  (CM),  the 
Annua!  Survey  of  Manufacturers  (.ASM), 
and  the  Manufacturing  Energy 
Consumption  Sun.ey  (MFCS).  Industrial 
reporters  rn  i    --e  col-.ecting  relevant  data 
pursuant  to  existing  programs  such  as 
the  Clean  Air  Act  requirements  for 
halogenated  .substances,  annual  reports 
to  the  EPA  Toxic  fieiease  Inventory 
System,  a^d  state  programs  such  as 
California's  Directed  Inspection/ 
Maintenance  Programs.  Data  collected 
for  reporting  to  the  Federal  Mining 
Safety  and  Health  Administration  and 
the  Department  of  Transportation's 
Office  of  Pipeline  Safety  on  methane 
may  also  be  useful  to  the  reporter. 

In  the  transportation  sector,  reporters 
may  have  iniormation  gathered  in 
planning  and  compliance  activities 
undertaken  for  numerous  programs, 
such  as  the  corporate  average  fuel 
economy  (CAFE)  standards;  EPAct  and 
Clean  Air  Act  mandates  for  alternative 
fuel  use.  employer  carpooling  and 
telecommuting;  state-level  subsidies  for 
gasohol;  and  required  fuel  use  reports 
by  airlines  an  railroads. 

Participants  in  voluntary  programs  in 
both  the  public  and  private  sectors  are 
or  will  be  collecti.ig  information  useful 
to  reporting  under  this  program.  For 
example,  DOE  expects  that  data 
generated  by  participation  in  many 
initiatives  under  the  CCAP  will  be 
reported  under  the  EPAct  1605(b) 
program.  Participation  in  private 
voluntary  programs,  such  as  trade 
association  energy  efficiency  programs, 
will  also  result  in  participants 
generating  data  useful  to  reporting. 

Ongoing  Federal  programs,  generally 
concentrated  at  DOE  and  EPA  but  also 
at  other  agencies,  afford  participants  the 
opportunity  to  use  data  generated  for 
those  programs  in  reporting  under 
Section  1605(b).  Among  these  are  the 
Motor  Challenge  and  the  Golden  Carrot 
programs.  DOE's  Energy  Analysis  and 
Diagnostic  Center  (E.AIXI  enei^gy  audits, 
as  well  as  independent  energy  audits, 
may  provide  dalausehjl  for  the 
additional  purpose  of  reporting  here. 
EPAs  voluntar>'  programs,  such  as 
Green  Lights.  Natural  Gas  Star.  Energy 


Star  Transformers,  and  others,  will  also 
provide  useful  data. 

In  the  forestry  sector,  participation  if 
tree  planting  and  urban  forestry 
programs  managed  by  agencies  within 
t.he  U.S.  Departments  of  lAgriculture 
(USD.A),  interior,  Transpcrtation,  and 
Defense,  as  wel!  as  by  State  forestry 
agencies,  may  provide  useful  data. 
Extensive  physical  data  on  land  use  and 
agricultural  practices  kept  for  and  by  the 
USDA's  Soil  Conservation  S'^rvice  and 
State  agricultural  agencies,  developed 
for  other  purposes,  m^y  be  useful  in 
providing  data  on  activities  affecting 
greenhouse  gas  emissions  and  carbon 
sequestration  in  theagricuSjurp  sector. 

o.  Two  paths  for  repOiV.'i-:.  P.  hi'c 
input  into  development  of  i.'.^vj.itt 
guidelines  indicated  that  at  ieast  tv.'o 
categories  of  reporters  evrist.  Tiie  first 
includes  large  utilities  and  industrial 
organizations  with  extensive  data 
collection  programs  and  the  capability 
to  perform  thorough  organizational  and 
project-specific  analyses  of  activities 
and  greenhouse  gas  and  carbon 
sequestration  achievemenis.  The  second 
category  of  reporters  encompasses 
smaller  entities  with  adequate  physical 
information,  but  needing  assistance  in 
transforming  this  data  into  estimates  of 
emissions  and  reductions  or 
sequestration.  To  accommodate  both 
categories  of  reporters,  the  guidelines 
ask  reporters  to  provide  adequate 
physical  data  about  projects/ activities, 
and  provide  two  paths  for  estimating 
greenhouse  gas  emissions  or  carbon 
sequestration. 

In  all  cases,  submissions  will  include 
adequate  physical  data  about  projects; 
for  example,  how  many  and  what  type 
of  trees  were  planted  at  a  location,  what 
quantities  of  materials  were  processed, 
or  how  many  kilowatt  hours  were  used 
This  information  must  be  sufficient  to 
derive  a  gross  estimate  of  greenhouse 
gas  emissions  or  carbon  sequestration 
results. 

However,  two  paths  are  open  to 
reporters  for  deriving  their  estimates  of 
the  effects  of  reported  projects.  The  first 
is  to  develop  the  data  and  methods 
needed  to  estimate  credibly  and 
accurately  project  effects.  A  variety  of 
tools  may  be  used — such  as  computer 
models,  actual  measurements,  and 
engineering  estimates — based  on  the 
circumstances  of  the  project  and  the 
reporter's  purpose  for  reporting. 

The  second  path  for  reporters  is  the 
use  of  default  values  to  derive  estimates. 
The  guidelines  and  supporting  materials 
provide,  or  give  references  for,  emission 
factors,  stipulated  savings,  equations, 
and  other  default  systems  to  be  used  at 
the  option  of  the  reporter.  While  the 
default  path  is  likely  to  produce 
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toniervalive  estimates  (i.e.. 
underreporting  beneficial 
acconinlishments)  which  are  less 
precise  than  those  derived  from  project- 
specific  analyses,  it  will  enhance  the 
ability  of  less  sophisticated  reporters  to 
r«;port. 

(der.tification  of  the  typfs  of  tools 
i:>ed  ia  either  path  will  be  port  of  the 
report. 

c.  Certification  of  submissions.  EPAcf 
lf.05(b)  requires  self-certification  of 
reported  data.  Consistent  with  the  Act. 
the  g'.ndelines  provide  only  for  self- 
certificaJton  by  the  reporter  of  the 
accuracy  of  the  submission. 

DOE  considered  the  private  and 
public  resources  necessary  for  various 
types  of  verification  of  data  submitted. 
The  goal  of  broad  participation  would 
be  adversely  affected  by  imposing  upon 
reporters  additional  requirements  for 
certification  or  verification  of  submitted 
data. 

Although  the  draft  guidelines  do  not 
go  beyond  the  self-certification  specified 
in  the  statute,  other  verification  and 
certification  parameters  may  be  set  by 
and  through  other  g.'eenhouse  gas 
programs  in  which  a  reporter 
participates.  The  reporter  may  identify 
data  in  its  submission  that  has  been 
verified  by  a  third  party.  In  addition, 
reporters  may  wish  to  retain  auditable 
data  supporting  their  reported  data, 
based  on  the  anticipated  uses  of  the 
data. 

Vni.  Discussion  of  the  Project  Analysis 
Approach 

This  section  discusses  the  basic 
■approach  of  the  draft  guidelines  for 
project  analysis,  and  of  the  sector- 
specific  supporting  methodologies  for 
applying  this  approach. 

A.  What  the  Reporter  Must  Be  Able  To 
Provide 

The  nsinifaurn  requirements  for 
reporting  the  achievements  of  a  project 
include  the  following: 

•  Identifying  information  about  the 
reporter  and  the  project. 

•  Sufficient  physical  data  on  the 
project  for  calculating  emission 
reductions  or  carbon  sequestration 
results  achieved. 

•  Definition  of  a  reference  case 
against  which  to  measure  reductions. 

•  Identification  of  the  measurement 
and  estimation  methods  used. 

B.  Reporting  Emissions 

Reporters  are  encouraged  to  provide 
total  organization  emissions  data  when 
reporting  project  emission  reductions, 
as  well  as  total  project  or  activity 
emissions  for  the  historic  baseline 
period  of  1987-1990  and  subsequent 


years.  Comprehensive  reporting  of  all 
relevant  emissions  data  will  increase  the 
credibility  of  any  emission  reduction 
reports,  by  providing  a  complete  picture 
of  the  reporter's  activities. 

Reporters  have  the  tlexibility  to 
determine  and  identify  organization- 
wide  reporting  boundaries.  The 
rationale  for  the  boundaries  they  draw 
will  depend,  in  part,  upon  the  reasons 
the  reporter  is  preparing  and  submitting 
information.  If  reporters  are  able  to 
report  emissions  for  their  entire 
organization,  they  are  encouraged  to  do 
so.  Reporters  do  not  need  to  report  total 
organization  emi.ssjons  in  order  to 
report  emission  reduction  and  carbon 
sequestration  projects.  DOE  recognizes, 
however,  that  reporting  total  emissions 
for  a  specific  industrial  plant,  for 
example,  may  be  more  consistent  with 
specific  emi.ssions  reduction  project 
elements  of  the  report,  and  based  on 
more  readily  available  data  than  would 
a  report  on  the  organization's  total 
emissions. 

C.  Reporting  Emission  Reductions  or 
Carbon  Sequestration:  Project  Analysis 

Accurate  and  credible  reporting  under 
the  EPAct  1605(b)  program  depends 
upon  performing  good  project  analysis. 
Entities  may  report  emission  reductions 
and  carbon  sequestration  for  projects 
which  they  define  and  for  which  they 
develop  a  basis  of  emissions  with  and 
without  the  project.  The  guidelines  do 
not  provide  rigid  rules  for  such  an 
analysis,  but  provide  general 
methodologies  and  considerations  for 
use  by  the  reporter,  as  discussed  below. 
After  defining  the  project  to  report,  a 
reporter  wilt  need  to  address  three 
elements  of  project  analysis:  (1) 
Establishment  of  the  reference  case  (the 
basis  for  comparison  with  the  project): 
(2)  definition  of  the  project  and 
reference  case  boundaries;  and  (3) 
estimation  of  emissions  for  the  reference 
case  and  the  project. 

These  elements  are  interdependent. 
For  example,  the  selection  of  a  reference 
case  will  depend  upon  both  how  widely 
the  project  boundaries  are  drawn  and 
what  data  are  available  to  measure  or 
estimate  emissions.  The  extent  of  the 
reporter's  analytic  efforts  will  be  based 
on  the  purposes  for  reporting. 

Defining  the  project  to  be  reported.  A 
project  may  consist  of  only  one  activity, 
undertaken  for  its  projecied  cost  savings 
(such  as  a  relighting  project)  or  as  a  pilot 
project  (such  as  an  experimental  process 
change);  several  activities,  perhaps  as 
parts  of  an  energy  efficiency  program 
(these  may  include  activities,  such  as 
materials  processing,  outside  the 
organization):  or  all  emission-producing 
activities  for  the  organization.  The 


definition  of  a  project  depends  on 
factors  such  as  hov/  clearly  the  reporter 
draws  the  bound.Tcies.  how  credibly  it 
defines  a  basis  for  comparison,  and  how 
v.ell  it  can  measure  or  estimat9  the 
effects  of  the  activities. 

Step  1.  Establishing  the  reference 
case.  A  pivotal  consideration  in 
establishing  project  boundaries  is  how 
well  the  reporter  cjn  establish  a 
reference  case— that  is,  an  emission 
level  against  which  to  measure  the 
effects  of  a  project.  A  reference  case  is 
ohen  referred  to  as  the  "but  for" 
scenario,  as  in,  'but  for  this  project, 
emissions  would  have  been  *  *   •" 
Two  possible  ways  to  finish  this 
sentence  are:  ( 1 ) ''  •   *   *  (he  same  as  a 
previous  year"  (the  basic,  or  historic, 
reference  case),  or  (2)  "•   •   •  different 
than  any  previous  year  "  (the  modified 
reference  case,  which  is  adjusted  from 
historic  data  or  projected).  Each  of  these 
cases  is  discussed  below. 

Basic  (or  "historic").  Emissions  from 
within  the  project  boundary  may  t»e 
compared  with  the  corresponding  level 
for  some  previous  yearfs);  for  example, 
the  1987  to  1990  period,  the  ypar{s)  just 
prior  to  commencement  of  the  project, 
or  .some  intervening  year  more 
indicative  of  normal  operations.  The 
reference  case  may  be  defined  as  the 
average  annual  emissions  during  some 
multiyear  period  or  the  highest  or 
lowest  annual  emissions  during  that 
time.  Alternatively,  a  single  reporting 
year  (e.g.,  1990)  could  be  chosen  by  the 
reporter  as  the  reference  case  year. 

Modified  (or  "projected").  Even  in  the 
absence  of  the  project,  emissions  levels 
may  differ  from  past  levels,  for  example 
due  to  growth  or  decline  in  output  and 
changed  operations.  In  this  case,  the 
reference  case  might  be  extrapolated 
with  the  use  of  models  from  past  trends 
and  external  data  to  determine  what 
emissions  "would  have  been"  but  for 
the  project  in  the  year  in  which  the 
project's  effects  are  being  measured. 
Adjustments  may  involve  estimating  the 
emissions  per  unit  of  production  using 
historic  or  current-year  data  and 
adjusting  for  growth  by  multiplying  this 
rate  by  the  rate  of  production  in  the  year 
reported. 

Under  the  guidelines,  reporters  may 
choose  between  these  approaches 
•depending  on  the  reporter's  purpose  for 
reporting.  For  many  purposes,  a  basic 
reference  case  using  an  average  of 
emissions  for  the  years  1987  to  1990  or 
the  annual  emissions  in  the  yearbtMore 
the  reported  year  may  be  more 
appropriate  than  a  modified  reference 
case. 

In  analyzing  activities  of  a  new  entity 
or  added  capacity  of  an  existing 
organization,  extra  care  in  constmcting 
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a  reference  case  is  necessart.  Use  of 
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project  for  reporting. 
Primary  effects.  These  are 

obvious,  immediate,  direct ; 
.  effects  of  the  project,  resuiti 
and  indirect  emissions  and 
sequestration.  For  example, 
effect  of  an  electricity  con 
project  is  the  reduction  of  e! 
and  of  the  carbon  dioxide 
associated  with  the  electrici 
generation  avoided.  The  pri 
of  a  tree  planting  program  is 
sequestration  of  carbon. 

Secondary  effects.  These  r 
subtle,  indirect,  consequent! 
perhaps  unintended  effects 
They  may  be  positive  (augm 
primary  effects)  or  negative 
(counterprodui^tive  to  prima 
Secondary  effects  may  be  la 
cases  as  large  as  the  primary 
include  activity  shifting,  outkou 
shitting  emissions  to  differeijl 
the  life  cycle,  and  offsetting 
reductions  bv  residual  market 

The  guideline.,  ask  the  rep  )rt 
clearly  state  the  primary  effeft 
project  and  identify  any  sign 
secondary  effects.  If  the  enti 
quantifying  the  emission  red 
carbon  sequestration  a.ssocia 
project,  the  entity  should  try 
the  secondary  effects,  partici 
that  amount  to  ten  percent  oi 
the  primary  effects.  DOE  reci 
quantilying  the  effects  of  a 
be  '-liificult.  However,  the  c 
trmis'ion  reduction  or  carbon 
-senuesfration  reports  may  be  m paired  if 
nt-L-ative  secondary  effects  ro:  e.  or 
appeared  capable  of  rising,  tf  «rebv 
o{f-vt!;ng  a  significant  portioi  i  of  the 
u'ported  pri;r.ary  elfect.s.  Ulti  iiatt- Iv.  the 
reporter  riuist  choose  the  bala  ice 
bfcr.,i.en  increased  analysis  o  st  and 
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increased  thoroughness  of  the  analysis, 
depending  upon  the  reasons  for 
reporting. 

Step  J.  Quantifying  reference  case 
and  project  effects.  The  guidelines 
provide  reporters  with  a  wide  range  of 
options  for  identifying  input  data  and 
defining  methods  for  quantifying  the 
project's  impac;t  on  emissions  or  carbon 
sequestration.  The  types  of  data  and 
methods  used  will  be  reported. 

First,  the  guidelines  recognize  three 
types  of  data:  physical,  default,  and 
measured/engineering. 

Physical  data.  This  is  information  that 
describes  the  activities  involved  in  a 
project.  For  ex-^mple,  how  manv  exit 
lights  were  replaced?  What  was  the 
power  requirement  of  the  old  and  the 
new  lights?  How  many  hectares  of 
which  species  of  tree  were  planted? 
Default  Data.  This  is  information 
provided  in  the  guidelines  and 
supporting  methodologies  to  assist 
reporters  in  evaluating  the  effects  of 
projects.  While  using  default  data  will 
ease  reporting  for  many  reporters,  it  is 
generally  conservative,  and  may  not 
provide  the  reporter's  desired  precision. 
There  are  two  types  of  default  data: 

Emissions  Factors.  These  are  factors 
that  allow  reporters  to  convert 
information  about  a  change  in  energy 
u.se  to  an  estimated  change  in 
greenhou,se  gas  emi.ssions.  Emissions 
factors  for  direct  emissions  are  more 
precise  than  for  indirect  emissions.  For 
example,  the  change  in  direct  emissions 
of  carbon  dioxide  from  a  reduction  in 
methane  combustion  is  essentially 
constant,  regardless  of  when  or  where 
the  change  takes  place.  Other  emission 
factors,  particularly  those  ior  indirect 
emissions,  are  less  precise.  For  example, 
the  draft  guidelines  provide  emissions 
factors  for  electricity  on  a  stnte-by-state 
basis.  However,  the  effect  that  a  specific 
change  in  electricity  consumption  has 
on  emissions  will  vary  by  location 
within  the  state,  the  time  of  dav,  and  the 
season  in  which  a  change  or-curs. 
Generally,  the  draft  guidelines  and 
supporting  documents  contain  relatively 
conservative  figures  for  indirect 
emissions  factors. 

Stipulated  Factors.  Tiiese  are  factors 
that  allow  reporters  to  convt-.-t  physit:al 
data  about  projects  into  estimates  of 
changes  in  energy  use,  greenliouse  gas 
emissions  or  carbon  sequestration.  The 
guidelines  provide  this  inlorm;ition  for 
a  few  types  of  projects  where  the  scope 
and  nature  of  the  project  f;an  be  clt^.Trly 
defined  and  the  effects  on  emissions 
predicted  with  relative  cerlfiintv.  For 
example,  the  guidelines  provide 
stipulated  factors  for  converting 
physical  d.ila  about  trte  planting  into 
estim;iti-s  of  carbon  sequesir-.tion.  Tr:t'\ 


also  provide  stipulated  factors  for 
converting  information  about  certain 
energy-efficiency  projects  info  estimates 
of  fuel  savings,  these  estimates  can  be 
combined  with  default  emissions  fot.tors 
to  estimate  reductions  in  greenhouse  gas 
emissions. 

Reporter-Generated  Doto  This  is 
information  developed  by  the  reporter 
and  u.sed  in  estimating  the  effects  of  the 
reporter's  projects.  There  rre  two  Ivpes 
of  reporter-generated  data. 

Measured  Data.  These  are  dsXs  on 
emissions  operating  parameters 
collected  directly  from  the  pTO)ecl  or  a 
control  group,  that  a  reporter  can  use  in 
estimating  project  accomplishments. 

Engineering  Data.  These  are  data  that 
reporters  derive  from  sources  such  as 
engineering  manuals,  manutEcturer's 
equipment  specifications,  surveys. 
academic  literature,  and  professional 
judgment. 

Standard  Project.  The.se  are  projects 
for  which  the  draft  guidelines  provide 
the  procedures  and  informaJion 
necessary  to  transform  phys)ca)  data 
into  emissions  reductions  or  carbon 
sequestration  results,  relying  entirely  on 
physical  and  default  data.  A  few  ivpes 
of  projects  can  be  described  trirough 
standard  project  reports;  these  are 
identified  in  the  sector-spec iT-c 
methodologies  supporting  the 
guidelines.  Reporters  must  recognize 
that,  since  the  default  values  used  are 
conservative,  the  precision  of  their 
report  is  lessened.  However,  for 
reporters  who  do  not  have  direct  project 
measurements  or  experience  in 
estimation  methods,  standi,jd  project 
methodologies  will  allow  inem  to 
quantify  the  effects  of  these  activities 
Reporter-Defined  Project  These  are 
projects  that  use  physical  and  reporter- 
generated  data,  possibly  \u  tcmbinstion 
with  default  data,  to  estimite  the 
accomplishments  of  the  pre  ect.  For  this 
type  of  project,  reporters  wij?  need  to  he 
able  to  clearly  indicate  the  sources  of  nil 
data,  and  in  theca.se  of  reporter- 
generated  data,  how  it  was  measured  or 
derived.  For  reporter-defined  proiects. 
the  principles  and  guidance  oj*- 
provided  in  the  sector  sperjfic 
methodologies  supporting  i.*-.:e 
guidelines. 

Estin)a;ion  of  reporT,'j'rjie  tJlVcts  of 
most  reporter-defined  project*  wilj 
require  gathering  basic  data,  rj.rf  wsing 
it  to  derive  the  levels  of  proftc:  r-Oii 
refereiK.e  case  emissions  This  iTiiy 
involve  relatively  simple  t-C-kDlstitins  r,r 
c(im|)lL->  moileling.- 

Tlie  guidelines  sug.i-est  rt-ccyd-ng  tr.^• 
nature  of  the  (.alcul.'ifior^  r*  ih*.  i«n.  '' 
name  of  the  niodcl  used. 

In  some  instances,  idei>!if.fd  .%  it\^- 
s!;!:t()r-specific  .s!!j,>piL'*ii;-i 


methodologies,  it  may  not  be  possible  to 
estimate  emissions  for  both  the  project 
and  the  reference  case.  In  these  cases,  it 
may  be  necessary  for  the  reporter  to 
measure  the  emission  reductions  or 
operating  parameters  directly. 

IX.  Significant  Issues 

DOE  requests  comment  on  all  issues 
raised  by  the  draft  guidelines  and 
supporting  materials  and  calls  particular 
attention  to  several  significant  issues. 
Com.menters  are  requested  to  consider 
the  impact  of  any  alternative  approach 
they  suggest  on  the  goals  of  encouraging 
broad  participation  and  generating 
useful  data. 

(i)  Is  the  scope  of  the  guidelines  with 
respect  to  emissions  of  the  gases  and 
substances  specified  appropriate? 

(2)  Should  threshold  reporting  levels 
of  emissions  or  carbon  sequestration  be 
set?  If  so,  at  what  levels  and  why? 

(3)  Do  the  guidelines  appropriately 
address  and  distinguish  between  direct 
and  indirect  emissions  of  the  applicable 
gases?  Are  there  additional  ways  which 
can  address  the  statutory  references  to 
reportability  of  activities  which  result  in 
direct  emissions  and  those  that  result  in 
indirect  emiSMon«^.' 

(4)  In  order  to  re{>ort  an  emissions 
reduction  or  carhoa  sequestration 
project.  shoi:id  r-porters  be  required  to 
report  comprehensive  data  on  their 
historic  (1987-loqo5  emissions?  On 
their  organization's  total  greenhouse  gas 
emissions?  E-rom  al!  activities  in  the 
year  covered  by  the  project  report? 

(5)  What  re*ee,orie<  of  data  derivation 
should  be  identified  (e.g.,  measurement, 
engineering  estiir.a'ftl  as  appropriate  to 
achieve  the  dual  jic-jL.  of  the  program? 

(6)  Is  the  a^pru.5ch  lo  reporting 
activities  token  in  5.s.iociatiC(n  wkh 
o'-iersapproprii:*?  fo-  minimizing 
double  cour.tin.^  iv;..iv  encouraging 
participation? 

(7)  How  shouiii  s.ct.vaies  outside  the 
U.S.  be  hanci'ta  hy  t'vr  reporting 
program? 

(H)  Is  th3  intrjrma'i  >::  and  approach 
provided  on  different  -arliative'activity 
of  gases  appropriate'  V   3uld  DOE  delay 
Hnalizing  this  p-rt-cr.  <^)  the  guidelines 
i:ntil  completirr  of 'h-r  current 
intematiroal  del!  ;hi;  .-;■.»; -vs? 

X.  Administrativf*  Rfe-irerr.ents 

A  Regulator}'  Fa  ;>';»- 

DOE  has  root  hided  '^at  this  is  not  a 
significant  reguSalor.-  ,-!■  rion  because  it 
does  not  meet  ih?  rr:?»r  a  which  define 
such  actions  ur.d.^r  Ex-  cutive  Order 
12866.  58  FR  517?.^.  a;,  j  is  therefore  not 
subject  to  n^iikit'-ir.  n  view. 
Accordingly,  the  Ot'::t  of  Ma.nagement 
and  Budge?  {OMB!  hns  infonmed  DOE 
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that  no  clearance  of  the  draft  guidelines 
and  supporting  materials  is  required. 

B.  Issues  Under  the  Paperwork 
Reduction  Act 

In  addition  to  providing  information 
to  parties  which  wish  to  participate  in 
voluntary  reporting,  the  guidelines  and 
supporting  materials  provide  direction 
to  EIA  in  developing  the  reporting  forms 
and  database  for  the  program.  Separate 
administrative  requirements  apply  to 
the  development  of  EIA  reporting  forms, 
which  will  proceed  after  DOE  finalizes 
the  guidelines. 

Any  information  collection 
requirements  proposed  in  EIA  forms  for 
the  voluntary  reporting  program  are 
subject  to  the  Paperwork  Reduction  Act. 
44  U  S.C.  3501  et  seq..  and  will  be 
submitted  to  the  Office  of  Management 
and  Budget  for  review  and  approval  of 
paperwork  requirements.  Because  the 
reporting  fo.-ms  developed  by  EIA  will 
be  necessary  for  participation  in  the 
program  and  must  be  consistent  with 
the  guidelines,  the  draft  guidelines  and 
supporting  materials  may  involve  issues 
relevant  to  subsequent  review  of  the 
forms  for  paperwork  requirements. 
Comments  on  any  paperwork  issues 
identified  by  the  draft  guidelines  and 
supporting  materials  are  requested. 

XI.  Opportunities  for  Public  Comment 

A.  Public  Hearing  Pmcedures 

A  public  hearing  on  the  draft 
guidelines  and  supporting  documents 
will  be  held  at  the  time  and  place 
indicated  in  the  DATES  and  ADDRESSES 
sections  above.  Any  person  who  has  an 
interest  in  the  draft  guidelines  may 
request  the  opportunity  to  make  an  oral 
presentation.  DOE  reserves  the  right  to 
cancel  the  second  day  of  the  hearing  if 
scheduled  requests  to  speak  can  be 
accommodated  in  the  first  day.  All 
requests  to  speak  should  be  made  by 
telephone  at  the  number  listed  in  the 
ADDRESSES  section. 

DOE  reserves  the  right  to  schedule 
speaker  pre-^entations.  and  to  establish 
procedures  governing  the  conduct  of  the 
hearing.  The  length  of  each  presentation 
may  be  limitvd  to  5  minutes,  or  longer 
based  on  the  r.umber  of  persons 
requesting  ar.  opportunity  to  speak.  Ten 
copies  of  the  speaker's  statement  should 
be  submitted  at  the  hearing. 

A  DOE  official  will  preside  at  the 
hearing.  The  hearing  will  be  a 
legislative-type  hearing:  speakers  will 
not  be  sworn  in  nor  cross-examined. 
Further  procedural  rules  needed  for  the 
proper  conduct  of  the  hearing  will  be 
announced  by  the  presiding  officer.  A 
transcript -of  the  hearing  will  be  made 
and  will  be  available  for  public 


inspection  as  indicated  in  the 
ADDRESSES  section  above. 

B.  Written  Comments 

Interested  persons  are  invited  to 
submit  comments  on  the  draft 
guidelines  and  sector-specific  issues 
and  methodologies,  and  on  the 
questions  presented  in  this  notice. 

Ten  copies  should  be  submitted  to  the 
address  indicated  in  the  ADDRESSES 
section  above,  and  must  be  received  by 
the  date  indicated  in  the  DATES  section 
of  this  notice.  All  written  comments 
received  will  be  available  for  public 
inspection  in4he  DOE  Freedom  of 
Information  Office  Reading  Room  at  the 
address  provided  at  the  beginning  of 
this  notice. 

Pursuant  to  provisions  of  10  CFR 
1004.11.  any  person  submitting 
information  which  that  person  believes 
to  be  confidential  information  and 
which  may  be  exempt  by  law  from 
public  disclosure  should  sub.....  ^-ne 
complete  copy  of  the  document  as  well 
as  two  copies  from  which  the 
information  claimed  to  be  confidential 
has  been  deleted.  DOE  reserves  the  right 
to  determine  the  confidential  status  of 
the  information  and  to  treat  it  according 
to  its  determination. 

Issued  ill  Washington.  DC.  on  May  26, 
1994. 

Susan  F.  Tiemey, 

Assistant  Srcretary,  Office  of  Policy. 

Planning,  and  Program  Evaluation. 

|FR  Doc.  94-1 3304  Filed  5-31-94;  8  45  am| 

BILLING  CODE  64SO-01-I> 


Office  of  Policy,  Planning  and 
Program  Evaluation 

DOE  Headquarters  Washington.  DC, 
Chicago  Operations  Office 

AGENCY:  Department  of  Energy. 

ACTION:  Acceptance  of  noncompetitive 
financial  assistance. 


SUMMARY:  The  Department  of  Energy 
(DOE).  Office  of  Transportation 
Technologies,  through  the  Chicago 
Operations  Office,  announces  that  it 
intends  to  award  a  grant  to  the  Society 
of  Automotive  Engineers  (SAE)  of 
U'arrendale.  Pennsylvania.  The 
proposed  award  meets  the  criteria  in  10 
CFR600.7(i)(D).  The  financial  assistnce 
is  for  support  of  the  Society  of  Engineers 
TOPical  TEChnical  (TOP  TEC) 
workshop  on  Hybrid-Electrical  Vehicle 
Technology  in  conjunction  with  the 
Hybrid  Electrical  Vehicle  student  design 
competition.  The  workshop  will  be 
hosted  Southfield.  Michigan,  and  is 
scheduled  for  June  21, 1994. 
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SUPPLEMENTARY  INFORMAHQN 
TEC  workshops  are  an 
for  presenting  and  address  ng 
in  Alternative  Fuel  Tethn 
ProflBSSionals  from  industr 
and  Government  will  join 
listen  to  experts  discuss  a 
of  topics  such  as: 

1.  Understanding  the  coist 
and  operation  of  electric  & 
vehicles; 

2.  Learn  the  benefits  and 
of  electric  and  hybrid  vehi 

3.  Appraisal  of  the  curre 
art  electric  and  hybrid  veh 
te<;hnology,  including  fuel 
technology  applications; 

4.  Learn  how  electric  veh  i 
impact  the  environment,  ar 
infrastructure  developmen 
vehicles  is  required; 

5.  Identify  areas  for  futui 
ensure  successful  electric 
commercialization. 

The  DOE  will  provide  fun 
a«nount  of  525,000  for  a 
months  from  June  20,  1994 
August  20, 1994.  The  Society 
Automotive  Engineers  and 
sponsors  will  provide  the 
funding  for  the  conference. 

FOR  FURTHER  INFORMATION 
Robert  Kost,  EE-321,  U.S. 
Energy.  1000 Independenc 
Washington,  DC  20585,  (20 

Is,sue(l  in  Chicago,  lllinoi.sor 
1994. 

Alan  E.  Smith, 

Director.  Operations  .V/wno^wnf n 

Support  Division. 

jFKDfK.  94-13310  Filed  5- .11 
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Nevada  Operations  Office, 
Implementation  of  Noncompetitive 
Financial  Assistance 

AGENCY:  U.S.  Department  of  Energy 
(DOE),  Nevada  Operations  Office. 
ACTION:  Notice  of  noncompetitive 
financial  assistance. 

SUMMARY:  DOE  announces  that  pursuant 
to  the  DOE  Financial  Assistance  Rules. 
10  CFR  Section  600.7(b)(2),  it  is 
awarding  a  noncompetitive  financial 
assistance  grant  to  the  state  of  Nevada. 
Commission  on  Economic  Development, 
Las  Vegas,  to  further  economic 
development. 

FOR  FURTHER  INF0RMAT|6n  CONTACT:  US. 
Department  of  Energy,  Nevada 
Operations  Office,  ATTN;  Tammie 
Henderson,  Program  Management  & 
Planning  Division,  P.O.  Box  9H518.  Las 
Vegas,  NV  89193-8518. 
SUPPLEMENTARY  INFORMATION:  This 
award  will  provide  financial  support  to 
the  state  of  Nevada,  Commission  on 
Economic  Development,  to  establish  a 
communication  system  to  link  12 
public/private  development  authorities 
throughout  the  State  to  further 
economic  development.  This 
communication  system  will  contribute 
to  state-wide  sharing  of  relevant 
economic  development  information  by 
providing  the  potential  of  attracting  new 
businesses,  providing  information  on 
job  opportunities,  and  providing 
information  for  displaced  workers. 

Eligibility  fdV  the  award  of  this  grant 
is  being  limited  to  the  state  of  Nevada, 
Commis.sion  on  Economic  Development, 
because  of  their  exclusive  capability  in 
having  the  only  office  with  state-wide 
branches  that  contribute  to  economic 
development. 


The  project  period  for  this  grant  is  for 
one  year  and  will  commence  on  June  15. 
1994.  through  June  14,  1995.  The  total 
estimated  cost  of  this  award  is  S200,0fJ0. 

Issued  in  Las  Vegas.  Nevada,  or.  May  23. 
1994. 

Nick  C.  Aquilina. 

Manager.  DOE  Nevada  Operottonf  Offttf 
jFR  Doc.  94-13309  Filed  5-31-94:  8:45  rtmj 
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Office  of  Hearings  and  Appeafs 

Cases  Filed  the  Week  of  April  29 
Through  May  6, 1994 

During  the  Week  of  April  29  through 
May  6.  1994,  the  appeals  and 
applications  for  exception  or  other  relief 
listed  in  the  Appendix  to  this  Notice 
were  filed  with  the  Office  of  Hearings 
and  Appeals  of  the  Department  of 
Energy.  Submissions  inadvertently 
omitted  from  earlier  li.sls  have  also  bt^tn 
included. 

Under  DOE  procedural  regulations.  10 
CFR  part  205,  any  person  vvho.wil)  be 
aggrieved  by  the  DOE  action  sought  in 
these  cases  may  file  written  rommenls 
on  the  application  within  ten  days  of 
service  of  notice,  as  prescribed  in  the 
procedural  regulations.  For  purposes  of 
the  regulations,  the  date  of  service  of 
notice  is  deemed  to  be  the  date  of 
publication  of  this  Notice  or  the  datt;  of 
receipt  by  an  aggrieved  person  of  actual 
notice,  whichever  occurs  first.  All  such 
comments  shall  be  filed  with  the  Office 
of  Hearings  and  Appeals,  Departmpnt  of 
Energy.  Washington,  DC  20585. 

Dated:  May  25.  1994. 
George  B.  Breznay.  ' 

Director,  Office  of  Hearings  and  Appenh. 


I  tST  OF  Cases  Received  by  the  Office  of  hearings  and  Appeals 

(Week  of  April  29  ftirougti  May  6,  1994) 


Namp  and  location  of  ap- 
plicant 


Westi  >ghouse        Hanford 
CoJ  Richland.  WA. 

Shanion   &   Wilson.   Inc.. 
Sei  nte,  WA. 


H   anp  W  Oil   Co.   Inc 
IL. 


Spana 


Conard  Oil  Co.,  San  An- 
toni ),  TX. 


Case  No. 


LWZ-0030 
LFA-0371 

LEE-0115 
LFA-0372 


Type  of  submission 


Motion  fc  Dtsmss  t1  Granted:  Westinghouse  Hanford  Company  would 
be  dismissed  as  party  to  ttie  hearing  request  filed  by  Helen  G 
Oglesbee  (Case  No.  LWA-0006). 

Appeal  of  an  Information  Request  Denial.  II  Granted:  Shannon  &  Wil- 
son, Inc.  would  receive  access  to  requested  information  m  f«ve  areas 
regarding  the  referenced  Request  Regarding  Proposal  Number  W- 
208829-MV  (or  Environmental  Compliance  Geotechmcai  RCRA  Sup- 
port. 

Exception  to  the  Reporting  Requirements.  //  Granted:  H  and  W  Oil 
Company,  Inc.  wouW  not  be  required  to  file  Form  EIA-782B. 
"Resellers'/Retailers"  Monthly  Petroleum  Product  Sales  Report.' 

Appeal  of  an  Information  Request  Denial.  If  Granted:  The  April  i,  i994 
Freedom  o(  information  Request  Denial  issued  by  the  Office  of  Inier- 
governmenlal  ar^j  External  Affairs  would  be  rescinded,  and  Concord 
Oil  Company  would  receive  access  to  various  contracts  pertaining  to 
work  already  performed  or  to  be  performed  on  any  UMTRA  project 
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List  of  Cases  Received  by  the  Office  of  Hearings  and  Appeals— Continued 

[Week  of  Apnl  29  through  May  6.  1994] 


Date 


Name  and  location  of  ap- 
plicant 


May  3,  1994 


May  4. 1994 


May  4.  1994 


May  4,  1994 


Mary  Ellen  O'Brien,  Reyn- 
olds Electric  &  Engineer- 
ing Co  .  Las  Vegas.  NV. 


Mark  S.  Boggs.  Craig.  CO 


Nepera.  inc.,  Los  Angeles 
CA. 


William   H.    Payne.   Albu- 
querque. NM. 


Case  No. 


LWA-0008 
LWA-0009 


Type  of  submission 


LFA-0373 


RR272-129 


LFA-^3374 


Request  for  Heanng  under  DOE  Contractor  Errployee  Protection  Pro- 
gram. If  Granted:  A  heanng  under  10  CFR  Part  708  wouW  be  held 
on  the  complaint  of  Mary  Ellen  O'Brien  that  reprisals  were  taken 
against  her  by  management  officials  of  Reynolds  ElectrK:  &  Engineer- 
ing Company  as  a  consequence  of  her  ha/ing  disclosed  concerns  ol 
a  suppliers  alleged  noncompliance  with  the  terms  of  a  contract  re- 
sulting in  possible  fraudulent  charging  practices. 

Appeal  of  an  Information  Request  Denial.  //  Granted:  Mark  S  Boggs 
would  receive  access  so  any  information  concerning  the  release  of 
tissue  samples  from  his  deceased  mother  for  the  study  of  plutomum 
contamination  from  the  DOE's  Femaid  site. 

Request  for  ModificationRescission  in  the  Crude  Oil  Refund  Proceed- 
ing. If  Granted:  The  June  25.  1993  Dismissal  Letter  (Case  No 
RF272-48661)  issued  to  Nepera.  Inc.  would  be  modified  regarding 
the  fimTs  application  for  refund  submitted  in  the  Crude  Oil  refund  cro- 
ceeding. 

Appeal  of  an  Information  Request  Denial.  If  Granted:  William  H  Payne 
would  receive  access  to  DOE  information. 


Refund  Applications  Received 


Date  received 

Dec.  6,  1993  

Dec.  6.  1993  

Aor.  29.  1994  thru  May  6, 
1994. 

May  3.  1994 

May  3.  1994 

Mays,  1994 

May  5.  1994 

May  5.  1994 

May  6.  1994 

May  6.  1994 


Name  of  refund  proceeding/Name  of  refund  application 


Criswell's  Texaco  Service  -. 

Gressett's  Texaco  #3  

Crude  Oil  Refund.  Applications  Received 


Ingram  Shell  Sen/ice 

Orr's  Texaco  Sen/ice  Station  ......."!!1.!!!!I!!!!"1!"Z 

H.H.  Irwin  Dist.  Company """"......"! 

H.H.  Inwin  Dist.  Company ."".."!!.".."!......"."."... 

H.H.  Inwin  Dist  Company 

Tom  Lass ZZZZZZZ'ZZ rf-^oi 

Marine  Drilling  Companies pp^^g  i 


Case  no. 


RF32 1-20981 
RF32 1-20980 
RF272-95260 
thru  RF272- 

95276 
RF31 5-1 0285 
RF32 1-20982 
RF304-15454 
RF304-15455 
RF304-25456 
RF321 -20984 
95276 


IFK  Doc.  94-13308  Filed  5-31-94:  8:4.'>  ami 
BILLING  CODE  6450-01-P 


Issuance  of  Deci'^ions  and  Orders; 
Week  of  April  11  Through  April  15. 
1994 

During  the  week  of  April  11  through 
April  15.  1994.  the  decisions  and  orders 
summarized  below  were  issued  with 
respect  to  appeals  and  applications  for 
exception  or  other  relief  filed  with  the 
Office  of  Hearings  and  Appeals  of  the 
Department  of  Energy.  The  following 
summary  also  contains  a  list  of 
submissions  that  were  dismissed  by  the 
Office  of  Hearings  and  Appeals. 

Appeals 

Clyde  Hxcell  Clements.  Jr..  4/11/94, 
U'A-0364 

Clyde  Excell  Clements,  (r.  filed  an 
Appeal  from  a  denial  by  the  DOE's 
Pittsburgh  Naval  Reactors  Office  of  a 
Request  for  Information  ivhich  he  had 
submitted  under  the  Freedom  of 
Information  Act  (FOIA).  In  considering 


the  Appeal,  the  DOE  found  that  a  sean  h 
for  information  conducted  by  the 
Pittsburgh  Naval  Reactors  Office  had 
been  adequate.  In  addition,  the  IX)E 
found  that  the  FOIA  does  not  require 
the  Pittsburgh  Naval  Reactors  Office  to 
respond  to  questions  posed  in  Cleinent.s' 
Appeal. 

Conlilion  on  Went  Valley  Nuclear 
Wastes.  4/13/H4.  LFA-0361 

The  Coalition  on  West  Valley  Nuclear 
Wastes  filed  an  Ap( .  al  from,  a  partial 
denial  of  a  Reque'.t  fo--  Information 
which  the  organization  had  submitted 
under  the  Freedom  of  Information  Act 
(FOlA).  Ijn  considerii)'^  the  Appeal,  the 
DOE  found  that  the  Idaho  Operations 
Office  and  its  management  and 
operating  contractor,  West  Valley 
Nuclear  Services  Company,  had 
conducted  a  search  reasonably 
calculated  to  find  any  responsive 
documents  related  to  the  1982  ground 
survey  of  the  former  site  of  a  nuclear 
fuel  reprocessing  plant.  An  important 
issue  considered  in  the  Decision  and 
Order  was  whether  a  thorough  but 


fruitless  search  for  documents  of  a  type 
not  normally  retained  or  copied  is 
considered  responsive  under  the  FOIA. 

V7.s7a  Control  Si'.s7c/n.s.  Inc..  4/12/94. 
II'A-0362 ' 

Vista  Control  Systems.  Inc.  (Vista) 
filed  an  Appeal  from  a  determination 
i,ssued  by  the  Office  of 
Intergovernmental  and  External  Affairs 
of  the  Department  of  Energy's 
Albuquerque  Field  Office  (DOE/AL),  in 
response  to  a  reque.st  for  information 
under  the  Freedom  of  Information  Act 
(FOIA).  In  considering  the  Appeal,  the 
DOE  found  that  the  University  of 
California,  a  DOE  contractor  who 
pos.sessed  the  records  sought  bv  Vista,  is 
not  an  "agency"  as  defined  in  the  FOIA. 
However,  because  the  contract  between 
the  DOE  and  the  University,  which 
manages  the  DOE's  Los  Alamos  National 
Laboratory  (LANL),  provided  that  all 
records  acquired  or  generated  by  the 
University  employee's  at  LANL  shall  be 
the  property  of  the  Government,  the 
DOE  found  that  the  records  requested  by 
Vista  were  agency  records  subject  to  the 
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FOLA.  The  matter  was  therefore 
remanded  to  DQE/AL  for 
determination  either 
materials  requested  or  _ 
detailed  justification  for 
withholding.  In  all  other 
Appeal  was  denied. 


releasing  the 
idinga 
their 
I  espe<;ts,  the 


pr<  IV 


McKusick  Petroleum, 

MrKusick  Petroleum 
an  Application  for  Except 
Energy  Information  Ad 
(ElA)  requirement  that  it 
782B,  the  ■Resellers' 
Petroleum  Product  Sales 
con.sidering  this  request, 
that  the  firm  was  not 
gross  inequity  or  serious 
February  24.  1994,  the 
Proposed  Decision  and 
determining  that  the 
should  be  denied.  No  Not 
Objection  to  the  Proposed 
Order  was  filed  within  tht 
time  period.  Therefore,  th 
the  Proposed  Decision  ant 


4/h  '/94,  LEE-0054 
(NfcKusick)  filed 
on  from  the 


ministration 
e  Form  EIA- 
/Ret^lers"  Monthly 
I  eport.  "  In 
DOE  found 
exp*iencing  a 
hardship.  On 
issued  a 
er 

request 
ceof 

Decision  and 
prescribed  ' 
DOE  issued 
Order  in 


DCE 
Oitl 


exce;  ttion 


Sctixils 


Alan  N.  Abner  et  al 

Alfred  Friedman  Management 
Atlantic  Richfield  Company/ A  r 
Atlanbc  RichfieW  Company/Be^ 
Atlantic  RichfieW  Company,'W^el 
Beacon  Oil  Company/Harmon' 
Coca  Cote  Bottling  Co.  ConsoidaJed 
Gulf  Oil  Cofp./Mag*:  Valley  Electric 
Nortti  Daviess  Communjty 

Sears  Roebuck  &  Co 

Texaco  IncjBafnetfs  Tejcaco 
Texaco  InciBob's  Texaco  et 
Texaco  Inc/Griffin  Oil  CompanL 
Griffin  Oil  Company 
Griffin  OtI  Company 
Texaco  bic^Jim  Wilbams 
Texaco  Inc./John  Sonjm  Jetadp 
Texaco  Inc./Lake  Joy  Texaco 
Texaco  lnc./Leo  Faulkner's 
Texaco  Inc./Richmond  Steel  & 
Transue  &  WitJjams  Steel  Forg<  ■ 


a 


Texai  o 


Dismissal 

The  following  submissiofis  were 
dismissed: 


Name 

Arizona  Chemicai  

B&G  Wood  Products,  Inc  .. 

City  of  Haysvrtle,  KS 

Doraiio's  Texaco 

Ed(fie  M.  Vega  Valle  „ 

Elm  Garage,  Inc  

Garage        Texaco        De 
TeodofO  Ruiz  Brigoni. 

GCO  Mtr>eral  Company 

Givens  Texaco  

Hanson's  Texaco 

Henderson's  Texaco  

HigWands  Texaco 


final  form,  denying  McKusick's 
Application  for  Exception. 

Millar's  Bottled  Gas,  Inc.,  4/13/94,  LEE- 
0059 

Miller's  Bottled  Gas,  Inc.  (Miller's) 
filed  an  Application  for  Exception  from 
the  requirement  that  it  file  Form  EIA- 
782B,  entitled  "Resellers'/Retailers' 
Monthly  Petroleum  Product  Sales 
Report."  The  exception  reque.st,  if 
<  grarrled,  would  permit  Miller's  to  be 
permanently  exempted  from  filing  Form 
EIA-782B.  In  considering  the  request, 
the  Office  of  Hearings  and  Appeals 
(OHA)  found  that  the  firm  had  not  met 
the  standards  set  forth  by  the  EXDE  for 
exception  relief.  Furthermore,  Miller's 
has  never  completed  the  form  as 
required.  Thus,  the  DOE  found  that  the 
firm's  claim  that  completion  of  the  form 
would  require  an  inordinate  anfeunt  of 
time  is  purely  speculative,  and  cannot 
provide  a  basis  for  relieving  the  firm  of 
the  filing  requirement.  Therefore, 
Miller's  did  not  demonstrate  that  it  is 


experiencing  a  serious  hardship  or  gross 
inequity  and  exception  relief  was 
denied. 

Refund  Application 

State  Escmw  Distribution.  4/12/94, 
RF302-15 

The  Office  of  Hearings  and  Appeals 
ordered  the  DOE's  Office  of  the 
Controller  to  distribute  510,047,284  to 
the  State  Governments.  The  use  of  the 
funds  by  the  States  is  governed  by  the 
Stripper  Well  Settlement  Agreement. 

Refund  Applications 

The  Office  of  Hearings  and  Appeals 
issued  the  following  Decisions  and 
Orders  concerning  refund  applications, 
which  are  not  .summarized.  Copies  of 
the  full  texts  of  the  Decisions  and 
Orders  are  available  in  the  Public 
Reference  Room  of  the  Office  of 
Hearings  and  Appeals. 


Name 


Corporation 

I  itech  Chemical  Corporation 

s  Arco  et  al 

Trucking,  Inc.  et  al 

•>  Service 

eta!  

Coop  Inc  et  al 

et  al  


Case  No. 


Date 


(lai 


<tai  . 

Te)aco 


NeMing,  \nc 
etal  


RF272-90936 

04/13/'94 

RF272-80410 

04/1 5«4 

RF304-10989 

04/12-94 

RF304-13861 

04/14/94 

RF304-14357 

04/12/94 

RF238-136 

04/15/94 

RF272-67200 

04/13/94 

RF300-13158 

04/1 3«4 

RF272-87042 

04/14/94 

RF272-235 

04/12/94 

RF321-51 

04/15/94 

RF321-18887 

04/13/94 

RF321-2415 

04/l3.'94 

RF32 1-20966 

RF32 1-20967 

RF32 1-20969 

04/14/94 

RF321-20968 

04 '12/94 

RF32 1-571 

04/14/94 

RF321-8673 

04/13/94 

RF321 -20970 

04,15/94 

RF272-77391 

04/13'9-4 

Case  No. 


Rf32 1-205 17 
272-82422 
=272-85588 

RF321-20670 
321-20833 
321-20513 

Rf32 1-20832 


Name 

Case  No. 

Hyde  Park  Super  Service 

RF32 1-20847 

Station 

International    Paper    Com- 

RF321-20515 

pany. 

J&R  Texaco 

RF32 1-2081 5 

Jay  &  Al  Texaco  

RF32 1-20950 

Masonite  Corporation 

RF321-20516 

Nagel  Service  Statron 

RF32 1-1 8707 

Walter  Zable 

RF32 1-20929 

Waynes  Texaco 

RF32 1-20052 

Whitcfish  Bay  School  Dis- 

RF272-82554 

trict. 

R  =321-20518 
R  =321-18623 
R  =321-?0810 
Rl  =321-19288 
Rr32 1-20897 


Copies  of  the  full  text  of  these 
decisions  and  orders  are  available  in  the 
Piihlir  Rpferenr*  Room  of  the  Office  of 
Hearings  and  Appeals,  room  lE-234. 
Forrostal  Building.  10<)0  Independence 


Avenue,  SW.,  Washington,  DC  205H5. 
Monday  through  Friday,  between  the 
hours  of  1  p.m.  and  5  p.m.,  except 
federal  holidays.  They  are  also  availabU' 
in  Energy  Management:  Federal  Energy 
Guidelines,  a  commercially  published' 
loose  leaf  reporter  system. 

DiitRcJ:  May  2.S.  19»4. 
George  B.  Breznay, 

Director.  Office  of  Hearings  iind  Apfmils. 
IFK  Doc  94-1.1307  Filed  .S-.T1-94;  H:4T>  aw] 
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Issuance  of  Decisions  and  Orders; 
Week  of  April  4  Through  April  8, 1994 

During  the  week  of  April  4  through 
April  a,  1094,  the  dp<:isions  and  orders 
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summarized  below  were  issued  with 
respetTt  to  applications  for  exception  or 
other  relief  filed  with  the  Office  of 
Hearings  and  Appeals  of  the  Department 
of  Energy.  The  following  summary  also 
contains  a  list  of  submissions  that  were 
dismissed  hy  the  Office  of  Hearings  and 
A(>peals. 

Requests  for  Exception 

f'.hr(stian  Cnuntv  Farmers  Supply  ('a>..  4/ 
7/94.  LEE-607J 

Christian  County  Farmers  Supply  Co 
iCCFSC)  filed  an  .Application  for 
Exception  from  the  provisions  of  the 
Energy  Information  Administration 
(EIAj  reporting  requirements  in  which 
the  firm  sought  relief  from  filing  Fonn 
EIA^782B,  entitled  "Resellers'/Retailers' 
Monthly  Petroleum  Product  Sales 
Report."  In  considering  the  request,  the 
DOE  found  that  the  firm  was  not 
adversely  affected  by  the  reporting 
burden  in  a  way  that  is  significantly 
different  from  the  burden  borne  by 
similar  reporting  firms  and"  was  not 
e.xperiencing  a  serious  hardship  or  gross 
inequity.  Accordingly,  exception  relief 
A'as  denied. 

Decatur  Cooperative  Association,  4/5/ 
9t.  LEE-W68 

Decatur  Cooperative  As.sociatioii 
(Decaturl  filed  an  Application  for 
Exception  from  the  provisions  of  the 
Energy  Information  Administration 
tEIA)  reporting  requirements  in  which 
the  firm  .sought  relief  from  filing  Form 
EIA-782B,  entitled  "Resellers/Retailers' 
Monthly  Petroleum  Product  Sales 
Report."  The  DOE  determined  that 
Decatur  did  not  meet  the  standards  for 
':>xception  reliefbecau.se  it  was  not 
experiencing  a  serious  hardship  or  gross 
inequity  as  a  result  of  the  reporting 
requirements.  Accordingly,  exception 
r*-(:.?  v\-2s  denied. 

Mmneola  CO-OP,  Inc..  4/fi/94.  lliE-OOn 
Mirineola  Co-op.  Inc.  (Minneola)  filed 
.i:i  Application  for  Exception  fronj  the 
Energy  Information  Administration 
£IA)  requirement  that  it  file  Fom*.  EI.-.- 
7«JB,  the  "Resellers'/Retailers'  Monthly 
Petroleum  Product  Sales  Report."  Iti 
considering  this  request,  the  DOE  found 
fhal  the  firm  was  not  .suffering  a  gross 
inequity  or  serious  hardship.  On 
February  15,  1994.  the  DOE  issued  a 
Proposed  Decision  and  Order 
determining  that  the  exception  request 
=;hould  be  denied.  No  Notice  of 
Obiet:tion  to  the  Propo,sed  Decision  and 
Order  was  filed  within  the  pres<:ribed 
Ume  period.  Therefore,  on  April  6.  1H94, 
the  DOE  issued  the  Proposed  Decision 
and  Order  in  final  form,  denying 
Minneola's  Application  for  Exception. 
ftanchers  Supply.  Inc.  4/7/94.  IF.F.~(HI72 


Ranchers  Supply.  Inc.  (Ranchers 
Supply!  filed  an  Application  for 
Exception  from  the  Energy  Information 
Administration  (EIA)  requirement  that  it 
file  Form  EIA-782B.  the  'Resellers'/ 
Retailers'  Monthly  Petroleum  Product 
Sales  Report.  "  In  considering  this 
request,  the  DOE  found  that  the  firm 
w^as  not  suffering  a  gross  inequity  or 
serious  hardship.  On  February  If).  1994. 
the  DOE  issued  a  Propcsed  Decision  and 
Order  determining  that  the  exception 
request  should  be  denied.  No  Notice  ot 
Objection  to  the  Proposed  Decision  and 
Order  was  filed  w;th'n  the  prescribed 
time  period.  Therefore,  the  DOE  issued 
the  Proposed  Decision  and  Order  in 
final  form,  i;;  nying  Ranchers  Supply'> 
Application  for  Exception. 
SchanI  Oil  Co..  4/6/94.  LEE-4nmy 
Sthaal  Oil  Cp.  (Schaal)  filed  an 
Application  for  Exception  from  the 
provisions  of  the  Energy  Infonnation 
Administration  (EIA)  reporting 
requirements  in  which  the  firm  sought 
relief  from  filing  Form  EIA-7fl2B, 
entitled  "Resellers'/Retailers'  Monthly 
Petroleum  Product  Sales  Report."  In 
considering  the  request,  the  DOE  found 
that  the  firm  was  not  adversely  affected 
by  the  reporting  burden  in  a  way  that  is 
significantly  different  from  the  burden 
borne  by  similar  reporting  firms  and 
was  not  experiencing  a  .serious  hardship 
or  gross  inequity.  Accordingly, 
exception  relief  was  denied. 
Star-Lite  Propane  Gas  Corp..  4/H/94. 
LEE-{)(>65 
Star-Lite  Propane  Gas  Corp.  filed  an 
Application  for  Exception  from  the 
requirement  that  it  file  Form  EIA-78i:B 
entitled  "Resellers'/Retailers'  Monthly 
Petroleum  Product  Sales  Report."  In 
considering  the  request,  the  DOE  found 
that  the  firm  had  failed  to  show  thnt  it 
suffered  any  burden  significantly 
different  from  similarly  situated 
reporting  firms.  Accordingly,  exception 
relief  was  denied.  The  important  issue 
disi;us.sed  in  the  Decision  and  Order 
wos  that  at  the  time  it  filed  the 
Application.  Star-Lite  bad  not  yet 
attempted  to  complete  the  form. 
Therefore,  its  claims  of  hard.ship 
regarding  the  time  and  effort  needed  fi. 
complete  the  form  were  spe<:ulative. 

Motion  for  Reconsideration  and/nr 
Rescission 

Energy  Refunds.  Inc..  4/S/94.  Ul]-4H)tJ 
The  DOE  issued  a  Dtjcision  and  Order 
concerning  a  Motion  for 
Reconsideration  filed  by  Energy 
Refunds.  Inc.  (ERI).  In  its  Motion.  LRI 
requested  that  the  DOE  terminate  the 
ERI's  disqualification  from  representing 
refund  applitants  in  OHA  proceedings. 
See  Energy  Refunds,  lur  ,  2'«  DOI^ 


185,151  (1993);  Energy  Refunds.  Inc. 
'23  DOE  185.076  (1993). 

In  considering  ERI's  Motion,  the  IXDE 
noted  ERI's  expressed  commitment  to 
accuracy  in  its  submissions,  as  well  as 
its  proposed  remedial  procedures 
which,  if  conscientiously  implemented, 
would  prevent  the  repetition  of  the 
types  of  conduct  for  which  it  had  been 
disqualified.  Based  on  ERI's 
representations,  the  DOE  determined 
that  ER!  should  be  reinstated.  subjei:t  t.i 
OHA  s  further  review  of  the  firm's 
implementation  of  the  procedures  in 
question.  Accordingly,  the  Motion  for 
RtK:onsideration  was  granted 

Implementation  of  Special  Refund 
Procedures 

/  R.  Cone.  4/5/94.  LEF-lll  IH 

The  DOE  issued  a  final  Det:ision  and 
Order  setting  forth  refund  procedures 
for  distributing  $610,000.  plus  accrued 
interest,  in  alleged  overcharges  obtained 
from  f.  R.  Cone  (Cone).  These  funds 
were  remitted  by  Cone  to  the  rX)E 
pursuant  to  a  Con.sent  Order  re.soU  ing 
possible  price  violations  with  respet.l  to 
sales  of  crude  oil  during  the  period 
September  1,  1973  through  December 
31.  1976.  The  DOE  determined  that  the 
funds  will  be  di.stributed  in  accordance 
with  the  DOE'S  Modified  Statement  of 
Restitutionary  Policy  Concerning  Crude 
Oil  Overcharges  (MSRP).  I'nder  the 
MSRP,  crude  oil  overcharge  monies  are 
divided  among  the  states  (40%).  the 
Federal  Government  (40"/..),  and  injun-d 
purchasers  of  refined  products  (20"..).  In 
this  case.  $244,0f)0.  plus  accrued 
interest,  was  remitted  to  the  states. 
$244,000,  plus  accrued  interest,  was 
remitted  to  the  Federal  government,  and 
5122,000.  plus  intere.st  accrued,  has 
been  reserved  fordire<:t  re.stitution  to 
injured  purchasers  ot  petroleum 
products.  Applications  for  Refund  from 
this  fund  will  now  be  ac<:epted.  The 
specific  information  to  be  included  iii 
tf:e  Applications  for  Crude  Oil  Refunds, 
which  must  be  suhmiffed  by  Iiiiie  30, 
19<^4.  is  included  in  the  DtK:isinn 

Refund  Applications 
Dnnco  Cirriers.  Inc..  4/5/94.  RC272-2J4 
.  The  DOE  issued  a  Dt^cision  and  Order 
concerning  an  Application  \ur  Rehind 
submitted  in  the  Subpart  V  (rude  oil 
refund  proceeding  by  Donco  Carriers, 
inc.  This  Decision  adju.sted  the  original 
refund  granted  to  Donco  Carriers  in  th»! 
Decision  and  Order  issued  on  November 
10.  1993.  Dtmco  Carriers.  Inc.  (Clase  No. 
RF272-78471J.  The  original  refund  was 
adjusted  to  account  for  subtracting 
owner-operator  miles  from  the  gnlloiuige 
<:laim  and  for  re'Ciilculating  the  dollars  to 
gallons  conversion  using  average  antuial 
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prices  fof  distillate  fuel 
this  Decision  rescinded  in 
original  refund  granted  to 
Carriers,  Inc.  in  Case  No. 
Gulf  Oil  Corporation/Denn 
6/94.  RF300-21298 
The  DOE  issued  a  Deci 
ronremins  an  Application 
submitted  in  the  Gulf  Oil 
special  refund  proceeding 
Carolyn  Lee  Perry  on  behal 
husband  Dennis  Lee  Lay 
applied  for  purchases  of , 
products  made  by  her  ex- 
Lay  when  he  operated  a  Gu 
during  the  refund  period.  In 
providing  information  tliat 
Lay  formed  an  economic  un 
she  helped  operate  the  stati 
Perry  also  submitted  a  court 
diret^ting  that  the  entire  re 
granted  to  her  because  of  he 


Ac  uordingly. 


lart  the 
Uonco 
272-78471. 
« Lpe  Lnv,  41 


si«Jn  and  Order 

or  Refund 
Corporation 
Frances 
of  her  ex- 
Perry 
oleum 
hifcband  Mr. 
r  station 
addition  to 
e  and  Mr. 
t  and  that 
(in,  Ms. 
order 
id  be 
ex- 
lild  support 


hy 


M5 

pel  r 


ih( 


fur 


husband's  delinquency  on  c 
payments.  Based  on  these 
considerations,  the  DOE  dettnnined 
that  the  entire  refund  shoulc  be  granted 
to  Ms.  Perry. 

Gil  If  Oil  Corpomtion/Siee.nl  \)il  Co..  4/7/ 
94.  RF300-9356 
Siegel  Oil  Company  filed  an 
application  for  Refund  in  th(  Gulf  Oil 
Corporation  special  refund  p  roceeding. 
Siegel  requested  an  above-vc  lumetric 
refund  based  on  two  altemal  ive 
theories:  1)  that  Gulfs  use  o  a 
substitute  supplier  for  Siege  violated 


Ke 
C  >. 


Atlantic  RichfiekJ  Company/O&B 

Bassett  Mirror  Co.  et  ai 

Charter  Oil  Co7CaJifOfnia  

California 

City  of  Rjchland,  Missouri  et  at  . 
Gutf  Oil  Corp  /Bearers  Gulf  Sea- 
Gulf  Oil  Cofp./Blue  Flame  Gas 

Blue  Flarr«  Gas  Company 

Gulf  OH  Corp./Eastem  Express,  I 

Gurt  Oil  Cofp./WJT  Oil 

Livoma  PuWic  Schools  et  al  

McDowell  County  School  District 
Taltx5t  County  School  DsUicf  et  i 
Texaco  InciBill  &  Charlie's  Texacb 
Texaco  Inc./Gallaway  Texaco 
Texaco  Inc.'Hope  Service  Station 
W'nston  County  School  District 
Midview  Local  School  District .. 
Humboldt  Community  School  .. 


Tru;k 


Dismissals 

The  following  submissions 
dismissed: 


Name 


Barbenon  City  School  Dis- 

tnct. 
Betteroads  Asphalt  Corp  . 
BtUs  ARCO 


the  price  and  allocation  regulations, 
causing  Siegel  injury  and  2)  that  Gulfs 
use  of  a  substitute  supplier,  even  if 
lawful,  caused  Siegel  to  suffer  injury 
which  should  be  remedied  through  the 
refund  process.  In  considering  Siegel's 
Application,  the  DOE  determined  that 
Siegel  had  not  made  a  reasonable 
demonstration  that  Gulf  committed  a 
regulatory  violation  and  that,  abs-jnt 
such  a  demonstration,  there  was  no 
basis  for  an  above-volumetric  refund. 
Finally,  the  DOE  determined  that  Siegel 
was  eligible  for  a  refund  of  $.5,000  plus 
interest  based  on  its  indirect  purchases 
of  Gulf  product  and  the  small  claims 
injury  presumption. 

Texoco  Inc./Todd's  Texaco.  4/8/94, 
RR321-124 

Barbara  Todd,  the  owner  of  Todd's 
Texaco,  filed  a  Motion  for 
Reconsideration  of  a  Decision  and  Order 
that  denied  duplicate  refund 
applications  that  Mrs.  Todd  had  filed  in 
the  Texaco  refund  proceeding.  Mrs. 
Todd  stated  that  she  had  signed  the 
second  application,  and  certified  that  no 
other  application  had  been  filed, 
because  she  had  asked  her 
representative  to  cancel  the  first 
application.  The  IX)E  granted  the 
Motion,  finding  that  Mrs.  Todd's 
explanation  for  filing  the  second 
application  was  credible.  In  considering 
Mrs.  Todd's  refund  claim,  the  DOE 
found  that,  as  an  indirect  purchaser  of 


Texaco  motor  gasoline,  she  was  eligible 
for  a  refund  since  her  suppliers  had  nut 
shown  that  they  absorbed  the  Texaco 
overcharges.  The  total  amount  of  the 
refund  granted  in  this  case  was  $1 .828. 

Texaco  Inc./Tom  's  Texaco,  4/6/94, 
RR 321- J  53 

The  DOE  issued  a  Decision  and  Order 
denying  a  Motion  for  Reconsideration 
filed  on  behalf  of  Tom's  Texaco  in  the 
Texaco  in  special  refimd  proceeding.  In 
this  motion,  Mr.  Cirafici,  owner  of 
Tom's  Texaco,  attempted  to  show  that 
the  refund  granted  to  Tom's  Texaco  was 
le.ss  than  the  refund  for  which  Tom's 
Texaco  is  eligible.  Mr.  Cirafici  relied 
solely  on  his  memory  to  formulate 
additional  gaJlonage  estimates.  The  DOE 
found  that  Mr.  Cirafici  did  not  present 
sufficient  evidence  to  support  his 
estimates  and  that  therefore  he  had  not 
presented  any  new  or  overlooked 
information  that  would  cause  the  DOE 
to  alter  its  previous  decision. 
Accordingly,  the  Motion  for 
Reconsideration  was  denied. 

Refund  Applications 

The  Office  of  Hearings  and  Appeals 
issued  the  following  Decisions  and 
Orders  conc-eming  refund  applications, 
which  are  not  summarized.  Copies  of 
the  full  texts  of  the  Decisions  and 
Orders  are  available  in  the  Public 
Reference  Room  of  the  Office  of 
Hearings  and  Appeals. 


Name 


krco  et  al 


etal 

of  Polk  County 


Case  No. 


et  al  

Stop  ... 
Inc.  et  al 


RF304-13386 

RF272-92000 

RF23-266 

RF3-267 

RF272-85395 

RF300-20548 

RF30(>-19655 

RF300-21781 

RF300-21775 

RF300-16244 

RF272-82146 

RF272-127 

RF272-81295 

RF32 1-7705 

RF321-155 

RF32 1-7486 

RF272-80647 

RF272^80818 

RF272-81161 


Date 


04/07/94 
04/08/94 
04/08/94 

04/07,'84 
04/08/'94 
04/05/94 

04,'08,'94 
04/08/94 
0^/06/94 
0-106/94 
04/06.'94 
04 .05/94 
04/0&94 
04/05/'94 
04/08.-94 


were 


I  ;ase  No. 


RF2  '2-82232 


RF3  5-9162 
RF3(W-12132 


Name 

Case  No. 

Cathedral  Dty,  CA  

Dave's  Texaco 

De  Ruyter  Central  School  . 
Downtown  Texaco 

RF272-85581 
RF32 1-8603 
RF272-93109 
RF32 1-992 

Georgetown  Schools  

Green  Oil  Cocpofation  

Greenwood     Lake     Union 
Free  Sctwol  Disfrict. 

RF272-80039 
RF304-12125 
RR272-106 

Name 

Case  No 

Hipolex  Corporation 

M&M  She.'l  Station 

RF272-67876 
RF315-5215 

Manley  Texaco  

RF321-7175 

Mike's  Texaco  &  U-Haul  ... 
Tri-State  Homes.  Inc  

RF321-12604 
RF272-92520 

Copies  of  the  full  text  of  these 
de«;isions  and  orders  are  available  in  the 
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Public  Reference  Room  of  tlie  Office  of 
Hean«»»5  and  Appeals,  room  lE-234, 
Forresjai  BuiWing.  1000  Indeptndemx- 
Aver.ae.  SW  .  Washington,  DC  205,85, 
Mond.3y- through  Friday,  between  the 
hours  of  I  (J  rn.  and  5  p.m.,  except 
federal  hoirday.s.  1  hey  are  also  available 
in  Energy  ManagemerA  Federal  Energy 
Giiideitnes.  a  coaimevcuHy  publishod 
loose  i faf  4"efH>rter  system. 

D^tfd  May  25, 199* 
George  B.  Breznay. 

Ofrpr?.-!-,  Ofjice  of  Hearings  and  Appeals. 
iFR  Dlk:-  ^4-13306  Filfd  S-'il-fll:  8:4.5  afril 

BILUNC  COOE  »iS»-S1-P 


Implemenlalicn  of  Special  Refund 
Proce<3ures 

AGCNCr:  Office  of  liearings  and  Appeals. 
Department  of  E.iergy 
ACTJGNi  Notice  of  implementation  of 
.special  refund  pro<:edures 

summary:  The  Office  of  Hearings  and 
Appeals  (OHAI  of  the  Department  of 
Energy  (OOE)  announces  the  procedures 
for  disbursement  of  $38,214.98.  pl.is 
accrued  interest.  i«  refined  petroleum 
overcharges  obtained  by  the  CXDE  under 
the  terms  of  a  Reroadial  Order  issued  to 
QwiJttv  Fuel  Company,  Inc.,  Case  No. 
l.EF-OOIS.TheOHA  has  determined 
thai  the  ^fwnds  will  be  distributed  in 
accordance  with  <he  provisions  of  10 
CFR  part  205.  Subpart  V  and  15  U.S.C. 
4501,  the  PetToletiin  Overcharge 
Distribution  and  Restitution  Act 
(PODRAl 

FOR  RJR?lH€fll  INFORMATION  CONTACT; 
Richarj  T.  Tedrow,  Deputy  Director, 
Office  of  Hearings  and  Appeals.  1000 
Independenre  Avenue,  S\V., 
VVashir.f;tQ,',  DC  20585,  (202)  586-6602. 
care  ANO  AOGAESS;  Applications  for 
fvffund  must  be  filed  in  duplicate, 
addix'ssed  to  County  Fuel  Company,  Inc. 
Speciai  Refund  Proceeding  and  .sent  to: 
Office  oiileanngs  and  Appeals, 
Departnifsit  of  Energy,  1000 
Independence  Avenue  SW.. 
Washington.  DC  205S5.  Applications 
should  display  «  proroinent  reference  to 
the  Case  Number <.EF-00 15  and  be 
postmarked  on  or  before  November  30, 

SUPJteWEJilTAirf  »JFO«MATK3N;  In 
accordance  ti-ith  10  CFR  205.282(h). 
notice  IS  hereby  given  of  the  issuance  of 
the  [decision  and  Order  set  out  below. 
The  Oea«on  and  Order  sets  forth  the 
procedures  that  the  DOE  has  formulated 
to  distribute  Jo  eligible  claimants 
S38.2 14.98.  plus  accrued  interest, 
obtained  by  the  DOE  under  the  tenus  o! 
3  Remedial  Order  that  the  DOE  issued 
to  County  Fuel  Company.  Inc..  on  May 


7.  1984.  Under  the  Remedial  Order. 
County  Fuel  Company.  Inc.,  was  found 
to  have  violated  the  federal  petroleum 
price  and  allocation  regulations 
involving  the  sale  of  motor  gasoline 
during  the  retevaat  audit  period. 
-The  OH.\  h3i  determined  to  distribute 
the  Remedial  Order  fund  in  a  two  stage 
rehmd  proceed:.-^.  Purc^iasers  of  motor 
gasoline  from  County  Fuel  Company. 
Inc..  will  have  an  opportunity  to  submit 
refund  applications  in  the  first  .stage. 
The  specific  req-^irements  which  an 
applicant  must  meet  ta  order  to  receive 
a  refund  are  set  out  m  Section  Hi  of  the 
Decision.  Cliimants  who  meet  these 
specific  reci!iro;nents  will  be  eligible  to 
receive  refiuicii  based  on  the  number  of 
gallons  of  motor  gaswline  which  they 
purc;hased  fron;  County  Fuel  Company. 
Inc. 

In  the  event  that  money  remains  after 
all  first  stage  claims  have  been  disposed 
of.  the  remaining  funds  will  be 
disbursed  in  accordance  with  the 
provisions  of  15  U.S.C.  4501.  the 
Petroleum  Overcharge  Distribution  and 
Restitution  Act  of  1936  (PODRA). 

Applications  forliexufld  must  be 
postmarked  on  or  before  November  30, 
1994.  Instructions  for  the  completion  of 
refund  applications  are  set  forth  in 
Section  IV  of  the  Decision  that 
immediately  follows  this  notice. 
Applications  should  be  sent  to  the 
address  listed  at  the  b^inning  of  this 
notice.  ^ 

Unless  labelled  as  "conridential,"all 
submissions  mast  be  made  available  for 
public  in.spection  between  the  hoursof 
1  p.m.  and  5  p.m..  Monday  through 
Friday,  e.vcepl  federal  holidays,  in  the 
Public  Reference  Room  of  the  Office  of 
Hearings  and  Appeals.  located  in  room 
lE-234,  1000  Independence  Avenue 
SW  ,  Washington.  DC  20585. 

Datrd:  May  2».  1^*. 
G«orge  B,  Bmnaf.  . 
Director.  Office  of  Hearings  and  Appeals. 

Name  of  Firm  CoawXy  Fuel  Company, 
Inc. 
Date  ofFiimg  March  6,  1990. 
Case  Nvmber.  LEF-0015. 
Under  the  procedural  regulations  of 
the  Department  of  Energy  (DOE),  the 
Economic  Regulatory  Administration 
(ERA)  may  re<3|ue5t  that  the  Office  of 
Hearings  and  .'V4>peals  (OHA)  formulate 
and  implement  .special  refund 
procedures.  10  CFR  205  281.  These 
procfKlures  are  used  to  refund  monies  to 
those  injured  by  acJual  or  alleged 
violations  of  the  QOE  price  regulations 

In  this  Oecis4on  and  Order,  we 
consider  a  Petttton  fer  Implementation 
of  Special  Refund  Procedures  filed  by 
the  ERA  on  March  6. 1990.  for  fiinds 
obtained  due  to  alleged  pricing 


violations  in  the  sale  of  motor  easuline 
at  wholesale  and  retail  levels.  The  hmds 
at  issue  in  that  Petition  were  obtained 
through  DOE  enforcement  proceeding"; 
involving  County  Fuel  Company.  Inr 
(County),  pursuant  to  10  CFR  part  205, 
subpart  V.  The  present  Decision  will  set 
forth  final  procedures  for  the 
distribution  of  these  funds  to  qualified 
purchasers  of  Cxjunty's  motor  gasoline. 

I.  Background 

During  the  period  covered  by  the 
Remedial  Order  (March  1.  1979,  through 
.March  18,  1980).  County  was  a 
"ieseller-retailer"  of  refined  petroleum 
products  as  that  term  was  defined  in  10 
CFR  2 12. .11  and  was  located  ir. 
Baltimore,  Mary  land.  Actordi.-.giy. 
County  was  subje<;t  to  the  DOE 
Mandatory  Petroleum  Price  Regulation'; 
An  ER.\  audit  of  County  records 
revealed  possible  violations  of  these 
regulations  in  sales  of  County's  motor 
gasoline  during  the  period. March  1. 
1979,  through  March  18.  1980.  On  the 
basis  of  this  audit,  the  ERA  issued  a 
Proposed  Remedial  Order  (PRO)  to 
County  on  May  24.  1982.  This  Ofike 
affirmed  these  alleged  violations  and 
issued  a  Remedial  Order  to  County  on 
May  7.  1984.  County  Fuel  Company. 
Inc.,  12  DOE  1  83.007  (1984).  The 
Remedial  Order  was  afifirmed  by  the 
Federal  Energy  Regulatory  Commission 
on  August  23,  1985.  County  Fuel 
Company.  Inc..  32  FERC  ^  61 .301 
(1985).  The  Temporary  Emerge^ncy 
Court  of  Appeals  (TECA)  affirmed  the 
decision  on  August  12.  1987.  County 
Fuel  Company.  Inc..  v.  DOE.  3  Fed. 
Energy  Guidelines  ^  26,588  (Temp 
Emer.  Ct.  App.  1987). 

However,  County  had  filed  for 
bankruptcy  on  July  6,  1981.  Following 
the  TECA  decision,  the  DOCs  claim  as  • 
an  unsecured  creditor  was  allowed  by 
the  bankruptcy  court  in  the  amount  of 
$254,766.49.  including  interest.  In  re: 
Coimtv  Fuel  Company.  Inc..  No.  Bl-2- 
2208-L  (D.  Md.  1986)  Under  the 
Second  Amended  Plan  of 
Reorganization,  unsecured  creditors 
were  paid  15  percent  of  the  allowed 
claim  in  cash  or  100  percent  of  the 
claim  in  common  stock.  On  August  2.5. 
1988.  County  delivered  a  check  in  the 
amount  of  $38,214.98  to  the  DOE, 
repre.senting  15  percent  of  the  allowed 
claim.  The  ERA  accepted  this  amount  tn 
lieu  of  payment  in  common  stock. 
Interest  in  the  amount  of  $14,047  66  has 
accrued  as  of  March  31, 1994 

H.  The  Proposed  Decision  and  Order 

On  March  8,  1994,  the  OHA  issued  a 
Proposed  Decision  and  Order  (PDO) 
establishing  tentati*-*  procedures  to 

distribute  the  alleged  violation  amount 
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obtained  from  Countv.  59 
(March  15,  1994).  The  OH.  ^ 
outlined  procedures  undt 
purchasers  of  County's  nia 
could  apply  for  refunds.  In 
permit  applicants  to  make 
without  incurring  dispropArt 
as  well  as  to  allow  the  OH. 
jjiid  efficiently  consider  th 
we  set  forth  a  number  of  p 
pertaining  to  rehind  pro(  e( 

First,  we  presumed  that 
refined  product  overcharj^i 
spread  evenly  over  all  of  O 
of  motor  gasoline  during  If 
Order  period.  We  therefore 
that  an  inpiicant's  polenfi 
generniiy  should  be  conipu 
multiplying  the  per-gallon 
amount  by  the  number  of  g, 
County's  motor  gasoline  th 
claimant  purchased  during 
Remedial  Order  period.  Th 
figure  is  referred  to  as  the  c 
"volumetric  share"'  of  the 
Remedial  Order  funds.  Bee 
applicant  may  have  been 
bv  more  than  the  volumetri 
presumption  by  showing  th 
sustained  a  greater  amount 
overcharge 

Becau.se  it  is  potentially 
time-consuming,  and  e.xpe 
demonstrate  that  one  was  fdr 
nbsorb  any  overcharges  fron 
proposed  to  adopt  a  numbei 
presumptions  concerning  ii 
proposed  that  resellers  and 
f:lainii!ig  r^'funds  of  55.000 
users,  agricuiliiral  cooperati 
certain  t\pe.s  of  regulated  fi 
he  presumed  in  juried  by  Co 
.illeged  overcharges.  We  pro 
refiners,  resellers  and  retails 
refunds  greater  than  S5.000 
receive  a  maximum  of  S20.0 
uptin  40  percent  of  their  vol 
share  wi'hnu!  having  to  pro' 
We  also  proposed  to  presu 
cidimants  who  made  only  s 
ptiahasc:,  from  Countv  wert 
and  mu.st  rebut  thai  presum 
receive  a  rcfuiuf.  We  slated  i 
appli(.;mts  not  covered  hv 
injury  pp-sumptions  wot;  Id 
io  demonstrate  that  ihev  ue 
c'bsorb  anv  overcharge  b-,  Co 
order  to  rei  eive  their  ft:.!  vo 
"hiirf^s  cf  the(  ou'itv  Keinnri' 
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Kin.H!l\ .  v\  L^  proposed  that 
remaitii:  g  after  ail  Countv  rt 
are  an.ilyzrd  sliould  he  dis:;i 
if.ttir.^cf  restitu!ion-in  aci^ord 
ihe  provisions  of  the  Ovpk  !; 
Di.strihmioi'  and  Restitutio,': 
i'FODKA).  l=ir:.  s.C.  ^«;4.-);*I 


Federal  Register  /  Vol  59.  No.  104  /  Wednesday.  June  1.  1994  /  Notices 


2S361 


( r 


fficull. 
^ive  to 
■ced  to 
('ountv.  we 
of 

lury.  We 
etailers 

less,  end- 
ues, and 
ris  would 
nty's 

)osed  that 
,s  seeking 
ould 
10  based 
metric 
e  injurv. 

thai 


m; 

flit 


or  e 
e 


not  injurcrd 
tion  to 
hat 
of  the 
^  required 
i  forced  to 
inty  in 
inictric 
J  Order 

iiv  monev 
L:iia  cl-iims 

n'e  will) 

U:t  of  IfiHfi 
},")07 


The  PDO  provided  a  period  of  ,10  days 
from  the  date  of  publication  in  the 
Federal  Register  in  which  comments 
could  be  filed  regarding  the  tentative 
refimd  process.  More  than  30  days  have 
elapsed  and  the  OHA  has  receivt^d  no 
comments  concerning  the  proposed 
procedures  for  the  distribution  of  the 
Coi;nty  settlement  funds.  Consequently, 
the  procedures  will  f)e  adopted  as 
proposed. 

III.  Refund  Procedures 

A.  Eligibility  (or  Refunds 

As  indicated  above,  the  Remedial 
Order  found  that  County  overcharged  its 
c  ustomers  a  total  of  $197,riO,i.49, 
excluding  interest,  in  violating  10  CFR 
212.93.  by  charging  prices  in  exf;ess  of 
its  maximum  lawful  selling  pri<:es  for 
.  motor  gasoline.  Accordingly,  to  the 
extent  that  is  possible,  the  Couni  v 
Remedial  Order  amount  of  538,214.98. 
plus  accrued  infere.st,  will  be  distributed 
to  purchasers  of  covered  County  motor 
gasoline  who  can  show  that  thev  were 
injured  by  County's  pricing  pra<.tices 
during  the  period  March  1.  1979, 
through  Marc;h  18,  1980. 

B.  Cnlciilotinn  of  Refund  Amouni 

We  are  adopting  a  volumetric  method 
to  apportion  the  County  escrow  account. 
Under  this  volumetric  refund  approach, 
a  claimant's  allocable  share  of  the 
refined  products  pool  is  equal  to  the 
number  of  gallons  of  covered  products 
purchased  during  the  Remedial  Order 
period  times  a  per  gallon  refund 
amoimt.  We  will  derive  the  volumetric 
figure  (per  gallon  refund  amount)  liy 
dividing  the  S38.214.98  received  from 
County  by  the  total  volume  of  motor 
gasoliiif!  sold  by  the  firm  during  tiie 
regulatory  period,  2.431, 180  gallons, 
rhis  )'.f!ldh  a  volumetric  refund  amount 
of  $.0l.=i7  per  gallon,  exclusive  ul 
inter.  St. '  This  method  is  based  upon  the 
presumplion  that  t1i?H  alleged 
me.'charges  were  spread  equallv  over  ail 
gallcns  of  :i  !.-».->i  ^^.-soline  sold  bv 
{.ounty  du'i-'.g  tiu-  regulnlorv  period. 
/-  ,L' .  Atufiiican  Far.  Intl.  In< ..  14  DOE 
1  ^i.l.-.H.  at  Ha-293  ( 198h).- 


.i<  f.nii>(!  ,:>.  of  (,i!i,i.irv  31.  i-MM.  in  ihf  C.(..in'\ 
Ki-rri.-.'.Ml  Ortlfir  huiiii.  ir  has  i.iviM-  Io  on:  .■.iri-ntinii 
lh,.t  \h\f.  vi„\i:t\  :tjw.'.-  thf  dCiua!  .{niD'i;-;!  nj 
ri  ,-lilii|ii)ri  rtn  Hj.plir.inl  -Amil.t  rei  hup  vs.-,.  'i  'xKinf, 
i.itv.iT:!p.-  of  rinfto;'tht>prt,si;:np:inn.s.  Ti-iTflnre.  in 
I'U'.-  Ki-T^l  Dii.i-iio.i  ,}ii:i  O.'iIp.',  we  hrive  cjuiritd  !o 
<.'ii>  iise  :\p.  nmoMiu  rtrt.i,.iiv  ( ,ill«,  !(.(i  from  Coui-iiv 
III  ^■.>^m^u•■i  the  v.)Iii:r>'Trit  .irtioint. 

-.V>viT)!:i'!««.<i.  UP  realize  il:,,!  ihp  \nv,M> :  <■:.  ..n 
i  •tj!v'><,i,ii  I  ;.::rii?iil  may  h;ivp  hipn  i-ro-.trr  ih.jn  tht 
i'iilrrn"<r;i    imoiin?.  Tfiprtifur*?  ihe  vnliimplric 
ii-,>Sijri|jt:  „.  w.ll  bp  rf-biitti,D!p.  a:j-)  wp  v,:\\  ..),',m 
.1  (.Liinwr!  ID  •iiibmi:  pvi.jcr.te  oi  Uiii,-,;  Uip  .vppt.ifi. 
in.pr(.h;ii\i"i  ihol  il  Inct.'rred  in  orilpr  ;»i  \yr  ptigibie 
/'..-  rt  l.iriyr  r.-t  ,r.fl.  £  g  .  St:ini.':.:ii(  :,(.•.  ,.*ri:n  iir.il 


Under  the  volumetric  approach,  nsi 
eligible  claimant  willreceive  a  refund 
equal  to  the  number  of  gallons  of 
covered  products  that  it  purchased  from 
County  during  the  period  .Mu;ch  1. 
1979,  through  March  18.  19.«0. 
multiplied  by  the  per  gallon  voiumetnc 
amount  for  this  proceeding. 
Accordingly,  each  ctaimarjl  will  be 
required  to  establish,  by  dtMurrtentalicvn 
of  reasonable  esiimaticn.  the  volume  of 
products  that  it  purchased  carmg  this 
period.  In  addition,  each  .sbcf  essful 
■  claimant  will  receive  a  pro  rsta  portion 
of  the  interest  that  has  af.cnjed  on  the 
County  funds  since  the  csTe  of 
remittance.  As  in  previous  f:c<-ec.  we 
will  establish  a  minimum  arrjOtint  ol  SI.t 
for  refund  claims.  E.g  .  Vhon  Oil  Co  .  9 
UOE  1  82.541,  at  85,225  (1982). 
Accordingly,  an  applican?  must  have 
purchased  at  least  924  gaJior.s  of  motor 
ga.soline  from  County  m  crdt-r  :or  its 
claim  to  be  considered. 

C.  Showing  of  Injury 

Each  claimant  will  be  retju-red  fo 
document  its  purchases  of  covered 
products  from  County  db-r/ng  the 
Remedial  Order  period.  In  addition.  i;i 
order  to  receive  a  refund,  an  applicant 
generally  must  demonstrate  through  the 
submission  of  detailed  ev>dence  that  it 
did  not  pass  on  the  alleged  overcharges 
to  its  customers.  See,  e.g.,  Oifirt  n! 
Enforcement.  8  DOE  «  82.5<J".  at 
85,396-97(1981). 

However,  as  we  have  done  m  nif.nv 
prior  refund  cases,  we  wjjl  acopt  a 
number  of  presumptions  rt.Eording 
injury  for  claimants  in  each  categorv 
listed  below.  These  presumptions  are 
intended  to  ease  what  would  be  a  tisne- 
consumingand  potentially  *-xpe:isive 
process  if  an  applicant  were  jcrced  to 
demonstrate  that  they  absorbed  the 
alleged  overcharges. 

1.  End-Users 

In  accordance  with  prior  5;.>rpr:r1  \' 
proceedings, we  are  adopt)r,.£  the 
presumption  that  an  end-Kser  or 


,\ir  For  V  ii^<  honne  Si!\- .  12  IJdi  ^  ►•  105  []■. 
Such  an  jipprirunon  will  be  crrr><j  vri.'v  ;{o-i 
ripplir.iii!  tr.iikrs  a  persiiasiye  shcvk„--f  i.Vat:  it 
v\.is  ■overt  h..r;;.<i'  hvrt  sppcifii  .■.■^fA-oTA.  i2i  ,;' 
sii.si;i:r<'<!  d  ciljp.'.ipdriionalp  sb;j3«-  c4f  t'.jntv  • 
ii!l"ti..(!  fr.fT-  ;,a'-.,,..s.  ftp,i  f3)  j,  -j^^^   r,.:-'r-o  ia 
iiv«ri.hnrs;i-s.  .'r  ■  Mi.OHoldwtf  h-    \sr.h 
tilth'  ,li.'!>  ni  ,1  hclirinf  Co  .  19  I>Ol  %  !•'  '..   ■ 
( i»»Byj;  .\;«,-../,i.j.-,  /',  in.t,  am  c  ,h-r:i::.  ■  ■ 
Co.  :9  iXif^  h::.U-}  (1M89':  (,ffjv  Oi ... 
.•Ift  /ii>.  ■)  Tr;  (.«  :j  fr  .So;i(n  />  PJul'i^M  i.(,     .  -  . 
1  «S,iii7  i  nWH)   Io  ihr  ^x!»n)  ;hdt  ir.'o^r. 
this  sh'c.vlri);.  ii  wilfreceivp  g  r«'.;r.clrN.v.    ■ 
vi)iuiv,i::i!(.  r,:;;i:'i  i^-vp!.  in  conipuTjr.i   n- 
■ppf'iliri.itcrK'.rulivdf  ihiitvp*,  wpw.iJ ,  ;  ,. 
rtfuntl  HfT;'.   ij;  by  thp  r^rio  of  t.^*  (  :■,.■. .u  • 
'iidf^r  inn.uril  us  comp.-;rpf)  U;  tt,t  at>.r.  j..;. 
'•verLt>ar,i;p  oi.mii.i-:  .ill.-i/pri  L'V  ;.^fi..V'^  ,=•■,. 

WhitCO.   In,     .    i'l  .i(jl     'j    r,-j  3i't|  {)■-».«.,  t,\-       I 
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ultii7iateconsuraer  of  County  motor 
gasoline  whose  business  is  unrelated  to 
the  petroleum  industry  was  injured  by 
the  alieged  overchai^es  settled  by  the 
rerr.edial  order.  See,  e.g^  Texas  Oil  and 
Gas  Corp.  12  DOE  1 85,069.  at  88.209 
(iqp.4)  [TOGCOl  Unlike  regulated  firms 
in  the  petroleum  industry',  members  of 
thisgnmp  generally  were  not  subject  to 
price  controls  during  the  remedial  order 
period  and  were  not  required  to  keep 
records  which  justified  selling  price 
increases  by  reference  to  CJ>st  increases. 
Consequently,  analysis  of  the  impact  of 
the  alleged  overcharges  on  the  final 
prices  of  goods  and  services  produced 
by  members  of  this  group  vvouid  be 
beyond  the  scope  of  the  refund 
proceeding.  Id.  Therefore,  end-users  of 
County  raotor  gasoline  need  only 
document  their  purchase  volumes  from 
County  during  the  remedial  order 
period  to  make  a  sufficient  .showing  that 
they  were  injured  by  the  alleged 
overcharges. 

2  Regulated  Firms  and  Cooperatives 

In  order  Jo  receive  a  full  volumetric 
njfund.  a  claimant  whose  prices  for 
goods  and  services  are  regulated  by  a 
governmental  agency,  i  e.,  a  public 
'Utility,  or  an  agricultural  cooperative 
which  is  required  by  its  charter  to  pass 
through  cost  savings  to  its  member 
purchasers,  need  only  submit 
documentation  of  purchases  used  by 
itself  or,  in  the  ca^^e  of  a  cooperative, 
sold  to  its  members  However,  a 
regulated  firm  or  3  rooperative  v^'ill  also 
be  required  to  ce'-*'*y  that  it  will  pass 
any  refund  recc v^n  through  to  its 
customers  or  meribt-r-customers, 
provide  us  wit'n  .1  ""-U  explanation  of 
!;cw  it  plans  to  .  •. .  ■■  •.  ipHsh  the 
r^iititution.  and  •r.-n.fy  that  it  will  notify 
;he  appropriate^  rfigul^tory  body  or 
tiiembership  g'-'^up  of  the  receipt  of  the 
refund.  See  Miratbcr.  14  DOE  at 
fl8.S14-15.  Th;s  requirement  is  bnsed 
upon  the  pres  ur.pl; or  that,  with  respect 
to  a  regulated  fum.  anv  overchaige 
would  have  bo3r.  rni  timely  pa<>sed 
through  to  its  cusf  imers.  Similarly,  any 
refunds  rece-ved  should  be  passed 
through  to  its  r-.i'stnrners.  With  respect  to 

3  cooperative,  in  g^aeml.  the 
cooperative  at;rt!^n,e:\t  which  controls 
Its  business  c.r»erar»*irs  would  ensure 
that  the  allep-  d  ovHr--.!  arges,  and 
similarly  rehirds,  would  be  p.nssed 
through  to  ir^  ms.iib'jr-customers. 
Accordingly,  t^c.s^  f.rms  will  not  be 
requi.red  to  ni.^ke  5  df'ailed 
detnonstratior.  uf  injitiy.* 


'A  roopfiraliL-. ',  ;>•,-'•'.   -ps  of  Orotity  products 
tvhicti  were  resold  ^  mvi  .-nembers  will  be  treated 
in  a  manner  cor...is'«;t  u/ith  purchases  made  by 
iilher  reselter,<i.  .S  ■■•  7  ..'t^'  i'etroteam.  Inc  IFurvwrs 


3.  Refiners.  Resellers,  atvd  Retailers 

a.  Small  chims  presumption.  We  will 
adopt  a  "snaall  claims"  presumption 
that  rCvSeUers  requesting  relatively  small 
refunds  were  infured  by  the  alieged 
overcharges.  Under  the  small  claims 
presumptioo.  a  reTiner.  reseller,  or 
retailer  seeking  a  refund  to  $5,000  or 
less.  exciu»(re  of  interest,  will  not  be 
required  to  submit  evidence  of  injury 
beyond  documentation  of  the  volume  of 
County-fM-oduct.s  it  p>urt;based  during 
the  remedial  order  period.  See  TOGCO, 
12  DOE  at  88.210.  This  presumption  is 
based  on  the  fact  that  there  may  be 
considerable  expense  involved  in 
gathering  the  types  of  data  necessary  to 
support  a  detailed  claim  of  injury:  for 
small  claims  the  expense  might  even 
exceed  the  potential  refund. 
Consequently,  failure  to  allow 
simplified  refund  procedures  for  small 
claims  could  deprive  injured  parties  of 
their  opportunity  to  obtain  a  refund. 
Furthermore,  use  of  the  small  claims 
presumption  is  desirable  because  it 
allows  the  OHA  to  process  the  large 
number  of  routine  refund  claims  in  an 
efficient  manner.* 

b.  Mid-iewi  claim  pwesuirption.  In 
addition,  a  refiner,  reseller,  or  retailer 
claimant  whose  allocable  share  of  the 
refund  pool  exceeds  $5,000,  excluding 
interest,  may  elect  to  receive  as  its 
refund  either  $5,000  or  40  percent  of  its 
allocable  share,  up  to  SM.OOO,- 
whichever  is  larger.^  The  use  of  this 
presumption  reflects  our  conviction  that 
these  larger,  mid-level  claimants  were 
likely  to  have  experienced  some  injury 
as  a  result  of  the  alleged  overcharges. 
See  Marathon.  14  DOE  at  88,515.  We  are 
adopting  a  40  percent  presumptive  level 
of  injury  for  all  mid-level  clai-Tnants  in 
this  proceeding.  Consequent^v,  an 
applicant  in  this  group  will  oriy  be 
required  to  provide  documt."'.  i*;cn  of  its 
purchase  volumes  of  County  mcror 
gasoline  during  the  remedial  order 
period  in  order  to  be  eligible  to  rfCt  ive 

a  refund  of  40  percent  of  its  toral 
allocable  share,  up  to  $20,0r!<>,  o- 
$5,000.  whichever  is  greater.' 


c.  Spot  purcbasem.  We  are  adopting  a 
rebuttable  presumption  that  a  reseller 
that  made  only  spot  purchases  from 
County  did  not  suffer  injury  as  a  resuk 
of  those  purchases.  As  we  have 
previously  stated,  spot  purchasers 
generally  had  considerable  discretion  as 
to  the  timing  and  market  in  which  they 
made  their  purchases  and  therefore 
would  not  have  made  spot  market 
purchases  from  a  firm  at  increased 
prices  unless  they  were  able  to  pass 
through  the  full  amount  of  the  firm's 
selling  price  to  their  own  customers. 
See.  e.g.,  Vickers.  8  DOE  at  8S.3SG-97. 
Accordingly,  a  spot  purchaser  claimant 
must  submit  .specific  and  detailed 
evidence  to  rebut  the  spot  purchaser 
presumption  and  to  establish  the  extent 
to  which  it  was  injured  as  a  result  of  its 
spot  purchases  from  County." 

4.  Allocation  claims.  We  may  also 
*  receive  claims  based  upon  County's 
alleged  failure  to  furnish  motor  p  i.soline 
that  it  was  obliged  to  supply  under  the 
DOE  allocation  regulations  that  became 
effective  in  lanuary  1974.  See  10  CFR 
part  211.  Any  such  applications  will  be 
evaluated  with  reference  to  the 
standards  set  forth  in  Subpart  V 
implementation  cases  such  as  Office  of 
Special  Counsel.  10  IX)E  1 85,048.  at 
88.220  (1^2),  and  refund  application 
cases  such  as  Mobil  Oil  Corp./Re\'nolds 
Industries.  Inc..  17  DOE  ^85,608  (1988): 
Marathon  Petroleum  Co. /Research 
Fuels.  Inc..  19  DOE  %  85.575  {1989J 
[Marathon /RFI),  aff'd  sub  nom. 
Research  Fuels.  Inc.  versus  Depaitmer*. 
of  Energy.  No.  CA-3-89-2983G  (N.D 
Tex.  1990).  aff'd.  977  F.2d  601  (Temp 
Emer.  Ct.  App.  1992).  These  standards 
generally  require  en  allocation  claimant 
to  demonstrate  the  existence  of  a 
supplier/purchaser  relationship  with 
the  remedial  order  firm  and  the 
likelihood  that  the  remedial  order  firm 
failed  to  furnish  motor  gasoline  that  it 
was  obliged  to  supply  to  the  claimant 
under  10  CFR  part  211.  In  addition,  the 
claimant  should  provide  evidence  that  it 
had  contemporaneously  notified  the 


Pcfro/p!!m  Cooperaf nr.  Inc..  19 IV*?:  ? "K  !"■ 
(1989). 

*  In  order  lo  qualify  for  a  refunrt  Lrd.--"  it>»-  s.-iall 
claims  presumption,  a  refiner,  rp.»';':i-.  or  r'-'.-iter 
must  hive  purchased  less  than  3'i.=i  W  j-.-Uon-i  of 
Coun' V  motor  gasoline  during  thp  r Tnrtii.  \  orfier 
period. 

■^  In  mn.sl  prinr  proceedi.ngs.  we  r^v-  nv-*  a 
540.000  mid-icvel  claim  presunuilii.iR  i't.weKu.     . 
due  to  the  small  sizr  of  the  Cou.'iiv  H>'-»c(.i  -.1 0-iier 
Fund,  this  amount  would  be  imf  ».:ic:.^! 

'■Thai  i.s.  rl.iimanis  who  purch..  Jti  r..c,tx-  •'■.>.•■ 
3ie,.S04  gallons  of  Coiinly  motor  ^.uiUiiiv  i)iirtti< 
the  remedial  order  period  (mid-inpl  Coitr:,v.'. 
may  elect  lo  utilize  this  presuni(>'i.>i.. 

'  A  claimant  who  attempt  lo  nvilb«  a  df    .  ic^t 
stiowing  of  injury  in  order  to  ob".  ;!i  ifHJ  rs-n  •  ii  of 


its  allocable  share  but.  in.stead.  provides  evidence 
ttia;  leads  us  to  conclude  that  it  pasted  thraugti  all 
of  ihf  hliepf^.l  overcharges,  or  thai  it  is  ehgibie  fcw 
a  refund  oi  less  than  the  app!ic<'it>ip  presumption- 
level  refund,  may  not  then  be  eligible  for  a 
prcoumption-based  refund.  Instead,  such  a  claimant 
may  rcce;.r  a  rehind  which  reflects  ttje  level  of 
in;urv  estohtlUht'd  in  its  applicaticn.  No  refund  will 
l>e  approved  if  its  sntimission  indicates  ihal  il  was 
not  injured  <'s  a  result  of  its  purchases  from  County 
S(«  Ex^ci.  17  nOE  at  80.150  n.lO. 

•■  In  prior  p.ficecdings,  we  have  stated  that 
refunds  vwil!  Iio  ajiproved  for  spol  purcha.sers  wtio 
de.Tionstrate  !hal.  it)  they  made  the  spot  purchase.s 
for  the  purpose  of  ensuring  a  supply  for  their  l)a$»> 
period  customers  rather  than  in  anticipaiion  of 
financial  advantage  as  a  result  of  those  purctia.ses 
and  (20  they  were  forced  by  mark.p»  nniditions  h) 
resell  the  product  ai  a  loss  .^ 

J 
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DOE  or  otherwise  sought  i  edress  from 
the  alleged  allocation  viol  ition.  Finally, 
the  claimant  must  establis  i  that  it  was 
injured  and  document  the  extent  of  the 
injury. 

In  our  evaluation  of  wh*  ther 
allocation  claims  meet  the  je  standards, 
we  will  consider  various  f;  ctors.  For 
example,  we  will  seek  to  o  )fain  as  much 
information  as  possible  ab  )ut  the 
agency's  treatment  of  com  daints  made 
to  it  by  the  claimant.  We  m  ill  also  look 
at  any  affirmative  defenses  that  County 
may  have  had  to  the  allege  i  allocation 
violation.  See  Marathon /R  7, 19  DOE 
"B  85,575.  In  assessing  an  al  ocation 
claimant's  injury,  we  will  j  valuate  the 
effect  of  the  alleged  allocat  on  violation 
on  its  entire  business  operi  tions  with 
particular  reference  to  the  i  mount  of 
product  that  it  received  fro  n  suppliers 
other  than  County.  In  defer  nining  the 
amount  of  an  allocation  ref  jnd.  we  will  ' 
utilize  any  information  tha  may  be 
available  regarding  the  portion  of  the 
County  remedial  order  amc  ant  that  the 
agency  attributed  to  alloc:at  on 
violations  in  general  and  to  the  specific 
allocation  violation  alleged  by  the 
claimants.  Finally,  since  fhi  County 
Remedial  Order  Fund  is  les  ;  than 
County's  potential  liability  n  the 
proceedings,  we  will  pro  rai  e  those 
allocation  refunds  that  wou  d  otherwise 
be  disproportionately  large  n  relation  to 
the  remedial  order  fund.  Cf.  Amtel/ 
Whitro.  19  DOE  185,319. 

D.  Distribution  of  Funds  Rei  wining 
After  First  Stage 

In  the  event  that  money  rt  mains  after 
;^11  refund  claims  from  the  C  junty  fund 
^ave  been  analyzed,  the  rem  aining 
funds  in  that  account  will  b<  disbursed 
as  indirect  restitution  in  ace  )rdance 
with  the  provisions  of  the  P(  troleum 
Overcharge  Distribution  anc  Restitution 
Act  of  1986  (PODRA).  15  VMC.  4501- 
07.  PODRA  requires  that  the  Secretary 
of  Energy  determine  annuall  f  the 
amount  of  oil  overcharge  fur  ds  that  will 
not  be  required  to  refund  mc  nies  to 
injured  parties  in  Subpart  V  jroceedings 
and  make  those  funds  availa  )le  to  state 
governments  for  use  in  enerj^' 
conservation  programs.  The^ecretary 
has  delegated  these  responsibilities  to 
the  OHA.  and  any  funds  in  tie  County 
remedial  order  escrow  accou  it  that  the 
OHA  determined  will  not  be  needed  to 


effect  direct  restitution  to  inj  ired 
customers  will  be  distributee  in 
accordance  with  the  provisio  is  of 
PODRA. 

rV.  General  Refund  Applical  on 
Requirements 

Pursuant  to  10  C.F.R.  205.2b3.  we  will 
%now  accept  Applications  for  fefund 


from  individuals  and  firms  that 
purchased  motor  gasoline  sold  by 
County  during  the  period  March!, 
1979,  through  March  18.  1980.  There  is 
no  specific  application  form  that  must 
be  used.  However,  the  following 
information  should  be  included  in  all 
Applications  for  Refund: 

(1)  Identif>'ing  information  including 
the  claimant's  name,  current  business 
address,  business  address  during  the 
refund  period,  taxpayer  identification 
number,  a  statement  indicating  whether 
the  claimant  is  a  corporation, 
partnership,  sole  proprietorship,  or 
other  business  entity,  the  name,  title, 
and  telephone  number  of  a  person  to 
contact  for  any  additional  information, 
and  the  name  and  address  of  •  le  person 
who  should  receive  any  refund  check.** 
If  the  applicant  operated  under  more 
^  than  one  name  or  under  a  diiTerent 
name  during  the  price  control  period, 
the  applicant  should  specify  these 
names. 

(2)  If  the  applicant's  firm  is  owned  by 
another  company,  or  owns  other 
companies,  a  list  of  those  companies' 
names,  addresses,  and  descriptions  of 
their  relationship  to  the  applicant's 
firm. 

|3)  A  brief  description  of  the 
claimant's  business  and  the  manner  in 
which  it  used  the  petroleum  products 
listed  on  its  application. 

(4)  A  monthly  schedule  of  the 
applicant's  purchases  of  motor  gasoline 
that  it  purchased  from  County  during 
the  Remedial  Order  period,  the 
applicant  must  indicate  the  name  of  its 
supplier  and  the  delivery  location.  The 
applicant  should  indicate  the  source  of 
its  volume  information.  Monthly 
schedules  should  be  based  upon  actual, 
contemporaneous  business  records.  If 
such  records  are  not  available,  the 
applicant  may  submit  estimates 
provided  that  those  estimates  are 
reasonable  and  the  estimation 
methodology  is  explained  in  detail. 
(5)  If  the  applicant  was  an  indirect 
purchaser,  it  should  submit  the  name, 
address,  and  telephone  number  of  its 


"Under  ihe  Privacy  Act  of  1974.  the  subniission 
of  a  social  security  numtier  by  an  individual 
applicant  is  voluntary.  An  applicant  thai  doe.s  noi 
wish  to  submit  a  social  security  number  must 
submit  an  employer  identification  number  if  one 
exists.  This  information  will  be  used  in  processing 
refund  applications,  and  is  requested  pursuant  lo 
our  authority  under  the  Petroleum  Overcharge 
Distribution  and  Restitution  Act  of  1986  and  the 
regulations  codified  at  10  CFR  part  205,  subpart  V 
The  information  may  be  shared  with  other  Federal 
agencies  for  statistical,  auditing  or  archiving 
purposes,  and  with  law  enforcement  agencies  when 
they  are  investigating  a  potential  violation  of  civil 
or  criminal  law.  Unless  an  applicant  claims 
confidentiality,  this  information  will  be  available  to 
the  public  in  the  Public  Reference  Room  of  the 
OHA. 


immediate  supplier  and  indicate  why  if 
believes  that  the  motor  gasoline  was 
originally  sold  by  County. 

(6)  A  statement  whether  the  applicant 
or  a  related  firm  has  filed,  or  authorized 
any  individual  to  file  on  its  behalf,  any 
other  Application  for  Refund  in  the 
County  proceeding,  and  if  so,  the 
circumstances  surrounding  that  filing  or 
authorization. 

(7)  A  statement  whether  the  applicant 
was  in  any  way  affiliated  with  Countv 
If  so.  the  applicant  should  explam  the 
nature  of  the  affiliation. 

(8)  If  the  applicant  is  a  reseller, 
retailer,  or  refiner  whose  volumetric 
share  exceeds  S5,Q00,  it  must  indicate 
whether  it  elects  to  receive  its  maximum 
refund  under  the  presumptions  of 
injury.  If  it  does  not  elect  a  presumption 
of  injury,  it  must  submit  a  detailed 
showing  that  it  was  injured  by  Countv's 
pricing  practices. 

(9)  If  the  applicant  is  a  regulated 
utility  or  a  cooperative,  certifications 
that  it  will  pass  on  the  entirety  of  any 
refund  received  to  its  customers,  will 
notify  its  state  utility  commission,  other 
regulatory  agency,  or  membership  bodv 
of  the  receipt  of  any  refund,  and  a  br.ef 
description  as  to  how  the  refund  will  be 
passed  along. 

(10)  A  statement  whether  there  hp.s 
been  any  change  in  the  ownership  of  the 
entity  that  purchased  the  covered 
County  products  at  any  time  during  or 
after  the  refund  period.  If  so,  the  name 
and  address  of  the  current  (or  former) 

'owner  should  be  provided. 

(11)  The  statement  listed  below 
signed  by  the  individual  applicant  or  a 
responsible  official  of  the  companv 
filing  the  refund  application: 

I  swear  (or  affipn)  that  this  is  the  only 
refund  Application  filed  on  behalf  of  this 
applicant  in  the  County  Fuel  Company.  Ir,c . 
special  refund  proceeding  and  that  thf 
information  contained  in  this  Application 
and  its  attachments  is  true  and  correct  to  the 
best  of  my  knowledge  and  belief.  I 
understand  that  anyone  who  is  convictcH  of 
providing  false  information  to  the  federal 
government  may  be  subject  to  a  fine,  a  )ail 
sentence,  or  both,  pursuant  to  18  U.S  C. 
§  1001. 1  understand  that  the  information 
contained  in  this  Application  is  subject  lo 
public  disclosure.  I  have  enclosed  a  dup)i..rft(> 
of  this  entire  Application  which  will  be 
placed  in  the  OHA  Public  Reference  Room. 

We  also  invite  each  applicant  to 
submit  copies  of  no  more  than  five 
contemporaneous  invoices  or  other 
proofs  of  purchase  showing  that  it 
purchased  motor  gasoline  from  County. 
While  this  information  is  not  required  of 
refund  applicants,  it  may  well  expedite 
the  processing  of  the  refund  application. 

All  applications  should  be  either 
typed  or  printed  and  clearly  labeled 


"County  Fuel  Company.  Inc. 
Application  for  Refund."  Each  applicant 
tnust  submit  an  original  and  one  copy 
of  the  application.  If  the  applicant 
helieves  that  any  of  the  information  in 
its  application  is  confidential  and  does 
not  wish  for  this  information  to  be 
publicly  disclosed,  it  must  submit  an 
original  application,  clearly  designated 
'confidential. ■■  containing  the 
confidential  information,  and  two 
copies  of  the  application  with  the 
confidential  information  deleted.  All 
refund  applications  should  be  sent  to: 
Couttty  Fuel  Company.  Inc.  Refund 
Proceeding.  Case  No.  LEF-0015.  Office 
of  Hearings  and  Appeals,  Department  of 
Energy.  1000  Independence  Ave..  SW.. 
Washington.  DC  20585. 

The  filing  deadline  is  November  30. 
1994.  '~^^~^ 

It  Is  Therefore  Ordered  That: 

(1)  Applications  for  Refund  from  the 
funds  remitted  to  the  Department  of 
Energy  by  County  Fuel  Company.  Inc., 
pursuant  to  the  Remedial  Order 
finalized  on  May  7, 1984.  may  now  be 
filed. 

(2)  All  Applications  submitted 
pursuant  to  Paragraph  (1)  above  nuist  be 
filed  in  duplicate  and  po.stmarked  no 
later  than  November  30. 1994. 

Dated:  May  24.  1994. 
George  B.  Breznay, 

DinKtor  Office  of  Hearings  and  Appeals 
iPR  Doc.  94-13305  Filed  5-.11-94;  8:4.5  .-.nil 

BILLING  CODE  S4S&-0t-P 


Federal  Energy  Regulatory 
Commission 

[Project  No.  7589-007] 

Paul  S.  Beyer;  Availability  of  Draft 
Environmental  Assessment 

Miiy  25.  1994, 

In  accordance  with  the  National 
Environmental  Policy  Act  of  in.'i9  and 
the  Federal  Energy  Regulatory 
Commission's  (Commission's) 
regulations,  18  CFR  Part  380  (Orde.'  No. 
486,  52  FR  47897),  the  Office  of 
Hydropovver  Licensing  has  reviewed  the 
application  for  license  for  the  Shingle 
Creek  Project,  which  would  be  located 
southwest  of  the  town  of  Riggins  on 
Shingle  Creek.  Idaho  County.  Idaho,  and 
has  prepared  a  Draft  Environmental 
Assessment  (DEA)  for  the  project.  In  the 
DEA.  the  Commission's  staff  has 
analyzed  the  environmental  impacts  of 
the  project  and  has  concluded  that 
licensing  the  project  would  not 
constitute  a  major  federal  action 
significantly  affecting  the  quality  of  the 
human  environment. 


Copies  of  the  DEA  are  available  for 
review  in  the  Public  Branch,  room  3104. 
of  the  Commission's  offices  at  941  North 
Capitol  Street.  NE..  Washington.  DC 
20426. 

Comments  should  be  filed  within  30 
days  from  the  date  of  this  notice  and 
should  be  addressed  to  Lois  D.  Cashell. 
Secrelar)-,  Federal  Energy  Regulatory 
Commission.  825  North  Capitol  Street. 
NE..  Washington.  DC  20426.  Please  affix 
Project  No.  7589  to  all  comments.  For 
further  information,  please  contact 
Dianne  Rodman,  Environmental 
As.sessment  Coordinator,  at  (202)  219- 
2B30. 

Lois  D.  Cashell. 
Secretary 
|FR  Dck;.  94-1.t:;71  Filed  5-31-94:  845  ami 

BILUNC  CODE  67t7-01-M 


[Project  No.  2587-002,  Michigan  and 
Wisconsin] 

Northern  States  Power  Company- 
Wisconsin;  Availability  of  Draft 
Environmental  Assessment 

May  25.  1994. 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969  and 
the  Federal  Energy  Regulatory 
Commission's  (Commission ".s) 
regulations.  18  CFR  part  380  (Order  No. 
486.  52  FR  47897),  the  Office  of 
Hydropower  Licensing  has  reviewed  the 
application  for  a  major  license  for  the 
existing  Superior  Falls  Hydroelectric 
Project,  located  in  Iron  County, 
Wisconsin,  and  Gogebic  County, 
Michigan,  and  has  prepared  a  Draft 
Environmental  Assessment  (EA)  for  the 
project.  In  the  DEA,  the  Commission's 
staff  has  analyzed  the  potential 
environmental  impacts  of  the  existing 
project  and  has  concluded  that  approval 
of  the  project,  with  appropriate 
mitigation  or  enhancement  measures, 
would  not  constitute  a  major  federal 
action  significantly  affecting  the  quality 
of  the  human  environment. 

Copies  of  the  DEA  are  available  for 
review  in  the  Public  Reference  Branch, 
room  3104,  of  the  Commission's  offices 
at  941  North  Capitol  Street,  NE., 
Washington.  DC  20426. 

Any  comments  should  be  filed  within 
45  days  from  the  date  of  this  notice  and 
should  be  addressed  to  Lois  D.  Cashell, 
Secretary,  Federal  Energy  Regulatory 
Commission.  825  North  Capital  Street. 
NE.,  Washington,  DC  20426.  Please  affix 
"Project  No.  2587"  to  all  comments.  For 
further  information,  please  contact 


Sabina  Joe,  Task  Monitor,  at  (202)  219- 

1648. 

Lois  D.  Cashell, 

S«:rpffin- 

IFR  Doc.  94-13270  Filed  5-31-94;  8:45  ami 

BILLING  CODE  6717-0:-M 

[Docket  Nos.  ST94-4399-000  et  at.] 

Gas  Co.  of  New  Mexico;  Self- 
Implementing  Transactions 

May  23. 1994. 

Take  notice  that  the  following 
transactions  have  been  reported  to  the 
Commission  as  being  implemented 
pursuant  to  part  284  of  the 
Commission's  regulations,  sections  311 
and  312  of  the  Natural  Gas  Policy  Act 
of  1978  (NGPA)  and  section  7  of'the 
NGA  and  section  5  of  the  Outer 
Continental  Shelf  Lands  Act.' 

The  "Recipient"  column  in  the 
following  table  indicates  the  entity 
receiving  or  purchasing  the  natural  gas 
in  each  transaction. 

The  "part  284  subpart"  column  in  the 
following  table  indicates  the  type  of 
tran.saction. 

A  "B"  indicates  transportation  by  an 
interstate  pipeline  on  behalf  of  an 
intrastate  pipeline  or  a  local  distribution 
company  pursuant  to  §284.102  of  the 
Commission's  regulations  and  section 
311(a)(1)  of  the  NGPA. 

A  "C"  indicates  transportation  by  an 
intrastate  pipeline  on  behalf  of  an 
interstate  pipeline  or  a  loc.al  distribution 
company  served  by  an  interstate 
pipeline  pursuant  to  §284.122  of  the 
Commission's  regulations  and  section 
311(a)(2)  of  the  NGPA. 

A  "D"  indicates  a  sale  by  an  intrastate 
pipeline  to  an  interstate  pipeline  or  a 
local  distribution  company  served  by  an 
interstate  pipeline  pursuant  to  §284.142 
of  the  Commission's  Regulations  and 
section  311(b)  of  the  NGPA.  Any 
interested  person  may  file  a  complaint 
concerning  such  sales  pursuant  to 
§284.147(d)  of  the  Commission's 
Regulations. 

An  "E"  indicates  an  assignment  by  an 
intrastate  pipeline  to  any  interstate 
pipeline  or  local  distribution  company 
pursuant  to  §  284.163  of  the 
Commission's  regulations  and  section 
312  of  the  NGPA. 

A  "G"  indicates  transportation  by  an 
interstate  pipeline  on  behalf  of  another 
interstate  pipeline  pursuant  to  §  284.222 
and  a  blanket  certificate  issued  under 
§284.221  of  the  Commission's 
regulations. 


'  Notice  of  a  transaction  does  not  constitute  a 
determination  that  the  terms  and  conditions  of  the 
proposed  service  will  be  approved  or  that  Ihe 
noticed  filing  is  in  compliance  with  the 
Commission's  regulations. 
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A  "G-I"  indicates 
an  intrastate  pipeline  _ 
to  a  blanket  certificate  i 
§284.227  of  the  Commi 
regulations, 

A  "G-S"  indicates 
interstate  pipelines  on 
shippers  other  than  interstate 
pursuant  to  §  284.223  ai 
certificate  issued  under 
Commission's  regulatior  s. 

A  "G-LT"  or  "G-LS" 
transportation,  sales  or 


trai  asportation  by 
cc  mpany  pursuant 
!  sued  under 
lesion's 


hsha 


trajisportation  bv 
alf  of 

pipelines 
a  biankel 
284.221  of  the 


i  idicates 

a  isignments  by  a 


Docket 
number' 


ST94^399 

ST94-4400 

ST94--4401 

ST94-4402 

ST94-4403 

ST94-4404 

STd4--4405 

ST94^4406 

ST94-4407 

ST94-4408 
ST94-4409 

ST94-4410 

ST94-4411 

ST94-4412 

ST94-4413 

ST94-4414 

ST94-4415 

ST94-4416 

ST94-4417 

ST94-4418 
ST94-4419 

ST94--M20 

ST94-^421 

ST94-4422 

ST94^423 

ST94-^424 


Transporte  /seller 


Tex,  IS 


Gas  Co.  of 

Mexico. 
Midcon 

Pipeline 
ONG  Trans 

mission 
ONG  Trans 

mission 
ONG  Trans 

rnissionC^ 
ONGTraiw- 

m«SK)n  C^ 
ONGTrars- 


<n»ss»on 

GasCo.  o< 

MexMX). 

Bridgeltne 
Dtstributky 


local  distribution  company  on  behalf  of 
or  to  an  interstate  pipeline  or  local 
distribution  ooiBpany  pursuant  to  a 
blanket  certificate  issued  under 
§  284.224  of  the  Commission  s 
regulations. 

A  "G-HT" or 'G-HS" indicates 
transportation,  sales  or  assignments  by  a 
Hinshaw  Pipeline  pursuant  to  a  blanket 
certificate  issued  under  §284.224  of  the 
Commission's  regulations. 

A  "K"  indicates  transportation  of 
natural  gas  on  the  Outer  Continental 


Shelf  by  an  interstate  pipeline  on  behalf 
of  anrther  interstate  pipeline  pursuant 
to  S  2S4.303  of  the  Commission's 
regulations. 

A  "K-S"  indicates  transportation  of 
natural  gas  on  the  Outer  Continental 
Shelf  by  an  intrastate  pipeHne  on  behalf 
of  shippers  other  than  interstate 
pipelines  pursuant  to  §284.303  of  the 
Commission's  regulations. 
Lois  D.  Cashell, 
Secrekuy. 


4ew 


Corp. 

s- 

C). 

ts- 

C) 


Recipient 


^ew 


Gi\s 


LLC. 


BridgeDne  G<is 

Distrtxjtior  LLC 
Mi(J\«estem  (Jas 
Transmission 
Co 
MKlwestem  Gas 
Transmission 
Co. 
Midwestern  Gas 
Transmsskn 
Co. 
Tennessee  Gis 

Pipeline  Cc 
Tennessee  Gis 

Pipeline  Co 
Tennessee  Gis 

Pipeline  Co 
Tennessee  G  is 

PipefcneCo 
Tennessee  Gi  is 

Pipeline  Co 
Mississippi  Rrer 

Trans.  Corp 
Trunkline  Gas 
Chanr>ei  indus- 
tries Gas  C< . 
El  Paso  Natur  i< 

Gas  Co. 
El  Paso  Natui  li 

Gas  Co. 
El  Paso  Natuii  I 

Gas  Co. 
El  Paso  Naturi  I 

Gas  Co. 
&  Paso  Nalun  I 
Gas  Go. 


Co 


El  Paso  Natural 
Gas  Co. 

Kocti  Gateway 
Pipeline  Co. 

AfWa  Energy  Re- 
sources. 

AfWa  Energy  Re- 
sources. 

PtiHIips  Gas  Pipe- 
tine  Co. 

Northern  Natural 
Gas  Co. 

Norttiern  Natural 
Gas  Co. 

Ei  Paso  Natural 
Gas  Co. 

Transco  Louisiana 
intrastate  P/L 
Co. 

Trunkline  Gas  Co 

Eastex  Hydro- 
cartoons,  Inc. 

Ledco,  Inc _. 


Westcoast  Gas 
Services  (USA). 
Inc. 
Interstate  Gas 

Marketing  Inc. 
Direct  Gas  Supply 

Corp. 
NGC  Transpor- 
tation Inc. 
MG  Natural  Gas 

Corp. 
Appalacftjan  Gas 

Sales. 
Ward  Gas  Serv- 
ices, Inc. 

NI-TEX.  inc 

Seagufi  Marketing 

Services,  Inc. 
Ct>evron  U.S.A., 

Inc. 
Meridian  Oil  Trad- 
ing, inc. 
Helmrich  &  Payne 
Energy  Sen/ices. 
Amoco  Energy 
Trading  Coip. 
Rictvtfdson  Prod- 
ucts H.  Ltd. 


Date  tried 


03-01-94 

03-01-94 

03-01-^4 

03-01-94 

03-01-94 

03-01-94 

03-01-94 

03-01-94 

03-01-94 

03-^1-94 
03-01-94 

03-01-94 

C3-0'-94 


Part  284 
subpan 


03-01-94    G-S 


G-HT 
C 
C 
C 

c 
c 
c 

G-HT 
G-+fr 

G-HT 
G-S 

G-S 

G-S 


03-01-94 

03-01-94 

03-01-94 

03-01-94 

03-05-94 

03-01-94 
03-01-94 

03-01-94 

03-01-94 

03-01-94 

03-01-94 

03-01-94 


G-S 

G-S 

G-S 

G-S 

G-S 

G-S 
G-i 

B 

G-S 

G-S 

G-S 

G-S 


Est  max. 

daily 
quanNty? 


3,000 
75,000 
50.000 
SOjOOO 
50,000 
^OjOOO 
50.000 

1.000 
100 

6,000 
9.900 

300,000 

5.000 

12.000 
6,200 
1.000 

iSgOOO 

i;o.ooo 

250 

30,000 
50,000 


AFf. 
V/A/ 


N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 


103,000 
10.300 
20.600 
51.500 
50,000 


N 

N 

N 

N 

H 

N 

N 

N 

N 
N 


Rate 

scti. 


Dalecom- 
merKed 


02-09-94 

02-01-94 

02-05-94 . 

02-02-94 

02-02-94 

02-06-94 

02-06-94 

02-02-94 

02-15-94 

01-29^4 
02-15-94 

02-12-94 

02-12-^4 


Projected 

ternx- 

nation 

date 


02-01-94 

02-01-94 

02-02-94 

02-01-94 

02-18-94 

02-01-94 

02-01-94 
02-01-94 

02-01-94 

02-01-94 

02-01-94 

02-01-94 

02-01-94 


tndel. 

Indet. 

Indef- 

Indet. 

tndel. 

Indef. 

Indet. 

Indef. 

Indef 

Indef. 
Indef. 

Indef. 

Indef. 


02-03-94 

Indef. 

Indef. 

Jndel. 

Indef. 

Indef. 

Indef. 
Indef. 

tndef. 

Indef. 

Indef. 

Indef. 

Indef. 


^ 
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half 
int 


af 
e 


cted 

on 


»4 


iH 

Doci(eJ 
number' 

7ransporter/seile.' 

-  1 

Recipteni 

Date  filed 

Part  284 
subpart 

Est  max 

daily 
quantity  ' 

AFF 

Y/A/ 
N  ' 

Rate 

sch 

Date  conrv 
menced 

Projected 
termi- 
nation 
date 

3r34-i425 

Wt!i;ston  Basin 

Rainbow  Gas  Co 

03-01-94 

G-S 

365.228 

A 

1 

02-01-94 

07-31-94 

Inter.  P/L  Co 

^H                      ST94-4^2S' 

Mottle  Bay  P-c-^- 
l.neCo 

KCS  Energy  Mar 
ketir,g.  Inc 

03-01-94 

G-3 

200.000 

N 

1 

06-01-^ 

indef 

'^H                      Sn  4-^42  r 

Mobiie  Bay  Prpe- 
line  Co 

Tennaco  Gas 

03-01 -9i 

G-S 

20C.OO0 

N 

1 

07-01-93 

Indef 

^H                      Sr-)i-4428 

W<jt>fie  Bay  P.pe- 
ime  Co 

Qo%:or:  Gas  Co 

03-01-94 

G-S 

N  A 

N 

1 

11-01-93 

Indet 

^H 

f.'-cbi  e  Bay  Pipe- 
line Co. 

Assocated  Na;.- 
ral  Gas.  Inc. 

03-01-94 

G-S 

4C0.000 

N 

1 

05-14-93 

Indef 

^H                sr94-^-:30 

Mobile  Say  P«pe- 
lineCo. 

Soriat  MarKefing 
Co 

03-01-94 

G-S 

/^  A 

N 

1 

03-01-94 

l.-xlef 

^H 

Acadian  Gas 
Pioeline  Sy3?em. 

Coiumtjia  Gulf 
Transmission, 
etal- 

03-02-94 

C 

.0.000 

N 

1 

02-03-94 

Indef 

Acadian  Gas 
Pipeline  System 

Nat  Gas  P/L  Co 
of  America,  et 
ai 

Nort^ern  Natural 

':3-02-94 

C 

25.000 

N 

' 

02-02-94 

indef 

^H                      Sr9:-4433 

Channel  Indus 

03-02-94 

C 

■'3.000 

N 

1 

02-03-94 

Indef 

tries  Gas  Co 

Gas  Co.,  et  al. 

^H               sr9i^4a4 

Enogex  Inc  

Arkia  Energy  Re 
sources  Co. 

03-02-94 

c 

30.000 

N 

1 

03-01-94 

Indef 

V^M                      ST94-4435 

Overland  Trail 
Transmission 
Co 

Overland  Trail 

Kern  Ri^er  Gas 
transmission 

03-02-94 

C 

20.000 

N 

1 

12-02-93 

Indef 

H|                       Sr94^43o 

Colorado  Inter 

03-02-94 

C 

100.000 

N 

1 

03-01-93 

Indef 

Transmission 

state  Gas  Co 

Co. 

3r94-4437 

East  Texas  Gas 
Systems. 

Texas  Gas  Trans- 
mission. 

0:M)2-94 

C 

50.000 

N 

1 

02-^1-93 

Indef 

3794-4438 

East  Texas  Gas 
Systems 

Southern  Natural 
Gas  Pipeline 

03-02-94 

C 

50,000 

N 

1 

04-01-93 

Indef 

5r94^U39 

East  Texas  Gas 
Systems. 

Southern  Natural 
Gas  Pipeline 

03-02-94 

C 

50.000 

N 

1 

07-01-93 

Indef 

ST9-1-4440 

East  Texas  Gas 
Systems. 

Tenas  Eastern  . 

0:M)2-94 

C 

50.000 

N 

1 

06-01-93 

Indef 

3794^441 

East  Texas  Gas 
Systems. 

KCS  Energy  Mar- 
keting. 

03-02-94 

c 

50,000 

N 

1 

01-01-93 

Indef 

3794-444? 

East  Te;<as  Gas 

Systems. 

Southern  Natural 
Gas  Pipeline. 

03-02-94 

c 

50.CG0 

N 

1 

08-01-93 

Indef 

3  794-444  3 

East  Texas  Gas 

3y?iems. 

Southern  Natural 
Gas  Pipeline. 

03-02-94 

c 

50.000 

N 

1 

10-01-93 

Indef 

3794-4444 

East  Texas  Gas 
Systems. 

Southern  Natural 
Gas  Pipeline 

03-02-94 

c 

50.000 

N 

1 

05-01-93 

Indef 

373^'-^J45 

East  Texas  Gas 
Systems. 

Koch  Gateway 
Pipeline. 

03-02-94, 

c 

50.000 

N 

1 

05-01-93- 

^Qd^ 

3'94-4d:e 

East  Texas  Gas 
Systems. 

Koch  Gateway 

Pipeline. 

03-02-94 

c 

50.COO 

N 

! 

07-01-93 

Indef 

3794-411? 

East  Texas  Gas 
Systems. 

Texas  Gas  Tra.-s 

mission. 

03-02-94 

c 

50,000 

N 

1 

12-01-93 

Indef 

3791-44  i,S 

East  Texas  Gas 
Syslems- 

Koch  Gatewa, 
Pipeline. 

03-02-94 

c 

5D,CC0 

•N           N 

1 

06-01-93 

Indef 

^^^M 

3794.-4449 

fcast  Texas  Gas 

Systems. 

Arkla  Energy  Co 

03-02-94 

r- 

50,'DOC 

N 

1 

07-01-93 

Indef 

S' 94-4450 

Oasis  Pipe  hr-e 
Co 

Natural  Gas  Pipe- 
line Co.  of 
Amenca. 

03-02-94 

c 

25.000 

N 

1 

01-19-94 

Indef 

3f9^    115' 

Oasis  Pipe  Line 
Co 

Trans  vvestern  Gas 

03-02-94 

c 

25,030 

N 

1 

0 1  -23-94 

Indef 

370:!  445? 

Oasis  Pipe  Line 
Co 

Transwestern  Gas 
Co. 

03-02-94 

c 

100,000 

N 

1 

0 1-19-94 

Indef 

Sroi  4453 

Oasis  Pipe  Line 
Co 

E!  Paso  Natural 
Gas  Co. 

03-02-94 

c 

25,000 

N 

' 

01-18-94 

Indef 

3701  445^1 

Oasis  Pipe  Lioe 
Co 

Northern  Natural 
Gas  Co 

03-02-94 

c 

25,000 

N 

1 

01  -19-94 

Indef. 

STq:  4155 

Oasis  Pipe  Lire 
Co 

El  Paso  Natural 
Gas  Co 

03-02-94 

c 

25.000 

N 

1 

02-02-94 

Indef 

ST<*4-4456 

Oasis  Pipe  Line 
Co 

El  Paso  Natural 
Gas  Co. 

03-02-S4 

c 

100.000 

N 

1 

01-19-94 

Indef 

3794-445; 

Oasts  Pipe  tine 
Co 

Nomiern  Natural 
Gas  Co 

03-02-94 

c 

25  000 

N 

' 

01-20-94 

Indef 

/OL 
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ST94-4458 

Oasis  Pipe  L 
Co. 

ne 

El  Paso  NatLiraJ 
Gas  Co. 

03-02-94 

C 

50.00C 

)    N 

02-02-94 

Indef 

ST94-4459 

Oasis  Pipe  L 
Co. 

ne 

Transwestern  Gas 
Co 

03-02-94 

C 

100,OOC 

1     U 

01-21-94 

Indef. 

ST94-4460 

Wiflams  Natl 
Gas  Co. 

ral 

ARCO  Natural 
Gas  Marketing, 
Inc. 

GPM  Gas  Corp  .. 

03-02-94 

G-S 

10,00C 

N 

10-01-93 

1031-98 

ST94-4461 

Williams  Natl 
Gas  Co. 

ral 

03-02-94 

G-S 

1,150 

N 

12-01-93 

06-30-94 

ST94^452 

Williams  Natl 
Gas  Co. 

ral 

Kaiser  Franc.s  Oil 
Co. 

03-02-94 

G-S 

150 

N 

11-01-33 

09-30-93 

ST 94-4 463 

Williams  NatL 
Gas  Co. 

ral 

AMAX  Gas  mar- 
keting, Inc. 

03-02-94 

G-S 

25,0CiO 

N 

12-01 -S3 

09-30-94 

■  ST94-^464 

Williams  Natl 
Gas  Co. 

al 

Consolidated  Fuel 
Corp. 

03-02-94 

G-S 

30,000 

N 

12-01-93 

09-30-94 

ST94-4465 

WMIiams  Nati 
Gas  Co. 

ai 

Coastal  Gas  Mar- 
keting. 

03-02-94 

G-S 

50.000 

N 

12-01-93 

09-30-98 

ST94-4466 

Williams  Natt 
Gas  Co. 

al 

Energy  Dynamics, 
Inc. 

03-02-94 

G-S 

30,000 

N 

12-01-93 

09-30-93 

ST94-44S7 

Williams  Natu 
Gas  Co. 

al 

Transok  Gas  Co  .. 

03-02-94 

G-S 

50,000 

N 

11-01-93 

09-30-98 

ST94-4468 

Williams  Natu 
Gas  Co. 

al 

OXY  USA,  Inc  

03-02-94 

G-S 

5,000 

N 

10-01-93 

09-30-94 

ST94-4469 

Williams  Natu 
Gas  Co. 

al 

Ward  Gas  Serv- 
ices, Inc. 

03-02-94 

G-S 

25.000 

N 

'        12-01-93 

11-30-94 

ST94-4470 

K  N  Interstate 
Gas  Trans. 

^0. 

Chevron  U.S.A., 
Inc. 

03-02-94 

G-S 

2,500 

N 

02-01-94 

04-30-94 

ST94-4471 

Transcontmen 
GasP/LCo 

al 
P- 

ANP  Power  Co  .... 

03-02-94 

G-S 

200,000 

N 

02-19-94 

Indef. 

ST94-4472 

Transcontmen 
Gas  P/L  Co 

al 

James  River 
Paper  Co..  tnc. 

03-02-94 

G-S 

25.000 

N 

02-1  &-94 

Indef. 

ST94-4473 

Natural  Gas  P 
Co.  of  Amer 

L 
ca. 

Entex  

03-02-94 

B 

41,500 

H 

02-01-94 

11-30-99 

ST94-4474 

Natural  Gas  P 
Co.  of  Amer 

L 
ca. 

Arkia  Energy  Mar- 
keting Co. 

03-02-94 

G-S 

80,000 

hi 

02-01-94 

02-28-94 

ST94^475 

Natural  Gas  P 
Co.  of  Amer 

0  &  R  Energy,  Inc 

03-02-94 

G-S 

20,000 

N 

02-01-94 

02-28-94 

ST94-4476 

Natural  Gas  P, 
Co.  of  Amer 

:a. 

ReynoWs  Pipeline 
Systems,  Inc. 

03-02-94 

G-S 

7,000 

N 

02-10-94 

02-28-94 

ST94-4477 

Natural  Gas  P/ 
Co.  of  Amen 

:a. 

NGC  Transpor- 
tation, inc. 

03-02-94 

G-S 

26,000 

N 

02-01-94 

02-28-94 

ST94-«478 

Natural  Gas  P/ 
Ca  of  Amen 

:a 

Bioad  Street  Oil  & 
Gas  Co. 

03-02-94 

G-S 

11,600 

N 

02-01-94 

02-25-94 

ST94^479 

Natural  Gas  P' 
Co.  of  Amen 

a. 

North  Shore  Gas 
Co 

03-02-94 

G-S 

104.180 

N 

02-01-94 

11-30-95 

ST94-4480 

Natural  Gas  P; 
Co.  of  Amen 

:a. 

American  Hunter 
Energy. 

03-02-94 

G-S 

1.000 

N 

02-01-94 

11-50-00 

ST94-4481 

Natural  Gas  P/ 
Co.  of  Amern 

a 

Peoples  Gas  Light 
&  Coke  Co. 

03-02-94 

G-S 

254.026 

N 

02-01-94 

11-30-95 

ST94-4482 

Natural  Gas  P/ 
Co.  of  A  mem 

a 

Polaris  Pipeline 
Coip. 

03-02-94 

G-S 

1,000 

N 

02-01-94 

11-30-00 

ST94-^483 

Natural  Gas  P/l 
Co.  of  AmerK 

a 

Coastal  Gas  Mar- 
keting Co. 

03-02-94 

G-S 

10,000 

N 

i» 
02-01-94 

02-28-94 

S  r94-4484 

Canyon  Creek 
Compression 
Co. 

Tennessee  Gas 
(^peline  Co. 

Questar  Pipeline 
Co- 

03-02-94 

G 

6,000 

N 

12-01-93 

11-15-02 

ST94-^485 

Clinton  Gas  Mar- 
keting. Inc. 

03-02-94 

G-S 

7.000 

N 

02-19-94 

Indef 

5194-^486 

Midwestern  Ga; 
Transmission 
Co. 

H  &  N  Gas.  Ltd    . 

03-02-94 

G-S 

100.000 

N 

02-26-94 

Indef. 

ST94-4487 

Ffonda  Gas 
Transmission 
Co 

United  Gas  Pipe 
Line  Co 

03-02-94 

G-S 

120.000 

N              1 

01-31-94 

Indet 

ST94-4483 

Florida  Gas 
Transmission 
Co. 

y^  Trans- 
mission Corp 

Deseret  Ranches 
of  Ftonda,  Inc 

03-02-94 

3-S 

20 

N              F 

11-01-93 

ndel 

ST 94-4489         < 

f 

Meridian  Gas 
Marketing 

03-02-94     ( 

3-S 

5,000    1 

Kj                1 

02-01-94    t 

31-01-00 

ST94-4490         < 

ZNG  Trans- 
mission Corp 

> 

('ankee  Gas  Serv- 
ices Co 

03-02-94     ( 

5-S 

3,577    1 

"*              F 

02-14-94    ( 

)3-3l-03 
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Docket 
number' 

Transporter/setter 

Recipient 

Date  Wed 

Part  284 
sut)part 

Est.  max. 

daily 
quantity  2 

AFF. 
Y/A/ 

N3 

Rate 
sch. 

Date  com- 
fTJenced 

Projected 

tem»- 

nation 

date 

ST94-4491 
ST94-4-192 
ST94-^93 
ST94-4494 

ST94-4495 

Cf^  Trans- 
mission Corp. 

CNG  Trans- 
mission Corp. 

CNG  Trans- 
mission Corp. 

CNG  Trans- 
mission Corp. 

Atgonqoin  Gas 
Transmission 
Co. 

Clinton  Gas  Mar- 
keting. 

Washington  Gas 
Light. 

Peoples  Natural 
Gas. 

LG&E— 
Westmorland 
Rensselaer. 

Phibro  Energy.  Inc 

03-02-94 
03-02-94 
03-02-94 
03-02-94 

03-02-94 

G-S 
G-S 
G-S 
G-S 

G-S 

5.OO0 

30.000 

199.316 

17,200 

700.000 

N 

N 
N 
N 

N 

1 

F 
F 
F 

1 

02-17-94 
02-02-94 
02-01-94 
02-01-94 

02-03-94 

03-31-94 
02-28-94 
03-31-02 
03-31-94 

mdel 

ST94-4496 

Algonquin  Gas 
Transmission 
Ca 

CNG  Gas  Serv- 
ices. 

03-02-94 

B 

23 

N 

F 

02-01-94 

indel. 

ST94-4497 

Algonquin  Gas 
Transmission 
Co. 

CNG  Gas  Serv- 
ices. 

03-02-94 

B 

268 

N 

F 

02-01-94 

Indef.    "^ 

ST94-^498 

Algonquin  Gas 
Transmission 
Co. 

Enron  Gas  Mar- 
keting, Inc. 

03-02-94 

G-S 

350,000 

N 

1 

02-11-94 

Indef 

ST94-W99 

Panhandle  East- 
em  Pipe  Line 
Co 

Natural  Gas 
Clearinghouse, 

03-02-94 

G-S 

20.460 

N 

F 

02-02-94 

02-09-94 

ST94-4500 

Panhandle  East- 
ern Pipe  Line 
Co. 

Missoun  Gas  En- 
ergy. 

03-02-94 

G-S 

8.940 

N 

F 

02-01-94 

10-31-97 

ST94-^501 

Panhandle  East- 
em  Pipe  Line 
Co. 

Panhandle  East- 
em  Pipe  Line 
Co. 

AIG  Trading  Corp 

03-02-94 

G-S 

25.000 

N 

F 

02-01-94 

03-31-94 

ST94-4502 

CMS  Gas  Market- 
ing Co. 

03-02-94 

G-S 

5.422 

N 

F 

02-03-94 

02-10-94 

ST94-4503 

Panhandle  East- 
ern Pipe  Line 
Co. 

Nitex,  Inc  

03-02-94 

G-S 

7.035 

N 

F 

02-01-94 

02-06-94 

ST94-4504 

Panhandle  East- 
em  Pipe  Line 
Co. 

Panhandle  East- 
ern Pipe  Line 
Co. 

Panhandle  East- 
em  Pipe  Line 

Missoun  Gas  En- 
ergy. 

03-02-94 

G-S 

8.941 

N 

F 

02-1-94 

04-30-95 

ST94-^505 
ST94-4506 

Northern  Irxliana 
Public  Service 
Co. 

Nitex,  Inc. 

03-02-94 
03-02-94 

G-S 
G-S 

40.000 
4.143 

N 
N 

F 

F 

02-01-94 
02-01-94 

02-07-94 
01-31-95 

ST94-^5C7 

Panhandle  East- 
ern Pipe  Line 
Co. 

Vesta  Energy  Co 

03-02-94 

G-S 

10.000 

N 

F 

02-01-94 

02-28-94 

ST94-^508 

Panhar^fle  East- 
em  Pipe  Line 
Co. 

Kerr-McGee  Corp 

03-02-94 

G-S 

5.000 

N 

1 

02-01-94 

01-31-99 

ST94-*509 

Panhandle  East- 
em  Pipe  Line 
Co. 

Aurora  Natural 
Gas. 

03-02-94 

G-S 

20.000 

N 

1 

02-01-94 

11-30-98 

ST94-4510 

Panhandle  East- 
ern Pipe  Line 
Co. 

Coenergy  Trading 
Co. 

03-02-94 

G-S 

37.000 

U 

F 

02-01-94 

12^1-94 

ST94^511 

Panhandle  East- 
em  Pipe  Line 
Co. 

Panhandle  East- 
ern Pipe  Line 
Co. 

Tenneco  Gas 
Marketing  Co. 

03-02-94 

G-S 

40.000 

N 

F 

02-01-94 

03-31-94 

ST94-4512 

Panhandle  Trad- 
ing Co. 

03-02-94 

G-S 

9.426 

A 

F 

02-01-94 

03-31-94 

ST94-4513 

Panhandle  East- 
ern Pipe  Line 
Co. 

Borg-Warner 
Automotive. 

03-02-94 

G-S 

4.000 

N 

1 

02-01-94 

01-31-97 

ST94-4514 

Panhandle  East- 
ern Pipe  Line 
Co. 

Semco  Energy 
Services.  Inc. 

03-02-94 

G-S 

2.000 

NJ 

F 

02-01-94 

06-30-94 

ST94-^515         ( 

Colorado  Inter- 
state Gas  Co 

ndustnal  Gas 
Services.  Inc. 

03-02-94 

3-S 

97 

Si 

03-01-94 

ndet 
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R  Q 

ST94-4516 

Pacific  Gas  Iran  i 

-    Souttiern  Califor- 

03-02-94 

G-S 

201.687 

N 

F 

12-20-93 

10-31-23 

D  ^ 

ST94-4517 

mission  Co. 
Pacific  Gas  Iran ; 

nia  Edison  Co. 
-    Southern  Califor- 

03-02-94 

G-S 

325.561 

N 

11-04-93 

Indef. 

mission  Co. 

nia  Edison  Co. 

ST94-4518 

Pacific  Gas  Iran ; 
mission  Co. 

-  Pacific  Interstate 

Transmission 
Co. 

-  Coastal  Gas  Mar- 

03-02-94 

G-S 

304.500 

N 

F 

01-01-94 

10-31-06 

ST94-«519 

Pacific  Gas  Iran  i 

03-02-94 

G-S 

100,000 

N 

02-08-94 

Indef. 

mission  Co. 

keting  Co. 

ST94-4620 

Pacific  Gas  Tran 
mission  Co. 

■    Canwest  Gas 
Supply,  Inc. 

03-02-94 

G-S 

15.708 

N 

F 

02-14-94 

10-31-09 

ISS 

ST94-4521 

Florida  Gas 
Transmission 
Co. 

Ftorida  Gas 

American  Hunter 
Energy. 

03-03-94 

G-S 

30,000 

N 

02-01-94 

Indef. 

ST94^522 

Vesta  Energy  Co  . 

03-03-94 

G-S 

5.000 

N 

02-01-94- 

Indef. 

ST94-4523 

Transmission 
Co. 
Ftonda  Gas 

Prior  Intrastate 

03-03-94 

G-S 

50.000 

N 

02-01-94 

1 

Indef. 

^1^ 

Transmission 

Corp. 

0 

ST94-4524 

Co. 

Black  Martin  Pipe 
line  Co. 

Sonat  Marketing 
Co. 

03-03-94 

G-S 

2,625 

N 

F 

02-02-94 

02-01-95 

4 

ST94-4525 

Black  Marlin  Pipe 
line  Co. 

Transok,  lnc~ 

03-03-94 

B 

100.000 

N 

02-23-94 

Indef. 

ST94-*526 

Williams  Natural 
Gas  Co. 

Colorado  Inter- 
state Gas  Co. 

03-03-94 

G 

4.000 

N 

11-10-93 

04-01-94 

ST94-4527 

Williams  Natural 
Gas  Co. 

Coastal  Gas  Mar- 
keting. 

03-03-94 

G-S 

50.000 

N 

12-0^-93 

09-30-98 

ST94-4528 

Kentucky  West 
Virginia  Gas. 

Equitable  Re- 
sources Energy 
Co. 

Nitex.  Inc. 

■      03-03-94 

G  S 

35.000 

A 

02-01-94 

Ind^ 

ST94^529 

Pantiandle  East- 

03-03-94 

G-S 

10.000 

N 

F 

02-02-94 

02-11-94 

J  E 

ern  Pipe  Line 
Co. 
Panhandle  East- 

^     L. 

ST94^530 

PHIBRO  Energy  .. 

03-03-94 

G-S 

100,000 

N 

02-04-94 

01-31-95 

em  Pipe  Lince 
Co 

1 

ST94-4531 

National  Fuel  Gas 
Supply  Corp. 

New  Jersey  Natu- 
ral Gas  Co. 

03-04-94 

G-S 

3,248 

N 

08-01-93 

10-31-94 

ST94-4532 

National  Fuel  Ga: 
Supply  Corp. 

National  Fuel  Gas 
Distribution 
Corp. 

03-04-94 

G-S 

M  48,648 

A 

08-01-93 

03-31-03 

ST94-^533 

National  Fuel  Gas 
Supply  Corp. 

Clarion  River  Gas 
Co. 

03-04-94 

G-S 

76 

N 

08-01-93 

03-31-03 

ST94-4534 

National  Fuel  Gas 
Supply  Corp. 

Connectitut  Natu- 
ral Gas  Co. 

03-04-94 

G-S 

1,877 

N 

08-01-93 

03-31-03 

ST94^535 

National  Fuel  Gas 
Supply  Corp. 

Eastern  Natural 
Gas  Co. 

03-04-94 

G-S 

10,058 

N 

08-01-93 

03-31-07 

994 

ST94^536 

National  Fuel  Gas 
Supply  Corp. 

Elizabethcity  Gas 
Co. 

03-04-94 

G-S 

n.090 

N 

08-01-93 

03-31-03 

ST94-4537 

National  Fuel  Gas 

Public  Service 

03-04-94 

G-S 

7.541 

N 

08-01-93 

10-3 1-94 

Supply  Corp. 

Gas  &  Electric. 

ST94-4538 

National  Fuel  Gas 
Supply  Corp. 

Providence  Gas 
Co. 

03-04-94 

G-S 

1,889 

N 

08-01-93 

03-31-03 

ST94-4539 

National  Fuel  Gas 
Supply  Corp. 

Yankee  Gas  Sen/- 
ices  Co. 

0:j-04-94 

G-S 

1  797 

N 

08-01-93 

03-31-03 

ST94-4540 

National  Fuel  Gas 
Supply  Corp. 

Granite  State  Gas 
Transmission. 

03-04-94 

G-S 

1,540 

N 

08-01-93 

Oa-31-03 

ST94-4541 

National  Fuel  Gas 
Supply  Corp. 

Peoples  Natural 
Gas  Co. 

03-04-94 

G-S 

15.476 

N 

0&-01-93 

03-31-03 

ST94^542 

National  Fuel  Gas 
Supply  Corp. 

North  Attle- 
borough  Gas 
Co. 

Northeast  Heat  & 
Light. 

03-04-94 

G-S 

23 

N 

08-01-93 

03-31-03 

ST94-:543 

National  Fuel  Gas 
Supply  Corp. 

03-04-94 

G-S 

4.031 

N 

08-01-93 

03-31-03 

IMI 

ST94-4544 

National  Fuel  Gas 
Supply  Corp. 

Southern  Con- 
necticut Gas  Co. 

03-04-94 

G-S 

1.457 

N 

08-01-93 

03-31-03 

ST94^545 

National  Fuel  Gas 
Supply  Corp. 

City  of  Rushford  .. 

03-04-94 

G-S 

49 

N 

08-01-93 

03-31-95 

ST94^546 

National  Fuel  Gas 
Supply  Corp. 

City  of 
Middletiorough. 

0:M)4-94 

G-S 

34 

N 

08-01-93 

03-31-03 
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Docket 
number^ 


ST94-4547 

ST94-4548 

ST9-';-4549 

ST94-^550 

ST94^551 

ST94-4552 

ST94-4553 

ST94-4554 

Sr94-45I;>5 

ST94-^555 

ST94-1557 
ST94-4558 
Sr9i-4559 

Sr94-J5G0 

ST94-4561 
STG4-4562 

SI 94-4563 
ST9  4-^.364 
ST94-4565 

STS4-4565 

ST9'^-^.567 

ST94-45',8 
ST94   ^  :.,. .  T 

ST9'i-4L./'0 
ST94-4371 
ST94-4572 
ST94-^573 
ST94-^574 
ST94-4575 

ST94-4576 


Transponer/sellef 


National  Fuel  Gas 

Supply  Corp. 
National  Fuel  Gas 

Supply  Corp. 
National  Fuel  Gas 

Supply  Corp 
National  Fuel  Gas 

Supply  Corp. 
National  Fuel  Gas 

Supply  Corp. 
National  Fuel  Gas 

Supply  Corp. 
National  Fuel  Gas 

Supply  Corp. 
National  Fuel  Gas 

Supply  Corp. 
National  Fuel  Gas 

Supply  Corp. 


Recipient 


National  Fuel  Gas 
Supply  Corp 

National  Fuel  Gas 
Supply  Corp. 

National  Fuel  Gas 
Supply  Ccp. 

National  Fuel  Gas 
Supply  Corp 

National  Fuel  Gas 
Supply  Corp. 

National  Fuel  Gas 
Supply  Corp 

National  Fuel  Gas 
Supply  Corp. 

National  Fi.el  Gas 
Supply  Corp. 

National  Fuel  Gas 
Supply  Corp 

National  Fuel  Gas 
Supply  Corp. 

\afir>r.al  Fuel  Gas 
Supply  Corp. 

Notional  Fuel  Gas 
Supply  Corp 


Colonial  Gas  Co  .. 

Brooklyn  Union 

Gas  Co. 
Bnstol  &  Warren 

Gas  Co. 
Boston  Gas  Co  .  .. 

Norcon  Power 
Partr^ers  L.P. 

Encogen  Four 
Partners,  Inc. 

Medina  Power  Co 


Nntional  Fuel  Gas 
Supply  Corp. 

National  Fuel  Ga' 
Supply  Corp 


N 


National  Fuel  Gas 
Supply  Corp. 

Colorado  Inter- 
state Gas  Co. 

Transcontinental 
Gas  P/L  Corp. 

Northwest  Pipe- 
line Corp. 

Natural  Gas  P/L 
Co.  of  America 

Natural  Gas  P/L 
Co.  of  America. 

Natural  Gas  P/L 
Co.  of  America 


Northern  Utilities. 

Inc. 
Iroquo'S  Energy 
Management 
Inc. 
Columbia  Gas 
Transmission 
Inc. 

LG&E-Westmors- 
larvj  Rensselaer 
Delmarva  Power 

&  Light  Co. 
KCS  Energy  M.in- 
agoment  Serv- 
ices, Inc. 
KCS  Energy  fvlan- 
agemen!  Serv- 
ices, Inc. 
Transco  Energy 
Marketifig  Co. 
Gr.-jnite  State  Gas 
Transmission 
Inc. 
Fulton  Cogenera- 
tion  Associates. 
National  Fuel  Re- 

soti'ces.  Inc. 
New  York  State 
Electiic  &  Gas 
Corp. 
Meridian  Ma'Ket- 
ing  &  Trans. 
Corp. 
Iroquois  Energy 
Mar.3gemenf 
Inc. 
Nortfiem  Utilities. 

Inc. 
Consolidated  Edi- 
son Co.  or  NY, 
V^lnc. 
Commonwealth 

Gas  Co. 
Tnstar  Gas  Co 

New  Jersey  Natu- 
ral Gas  Co. 
Boeing  Co  


Enron  Gas  Mar- 
keting, Inc. 

Panhandle  East- 
ern Pipe  Line 
Co. 

Total  Pipeline  Co 


Date  filed 


03-04-94 
03-04-94 
03-04-94 
03-04-94 
03-04-94 
03-04-94 
03  04-94 
03-  04-94 
03-04-94 

03-04-94 

03-^4-94 
03-04-94 
C3-G4-94 

03-0-1-94 

03-04-94 
03-04-94 

03-04-94 
03-04-94 
03-04-94 

03-04-94 

03-04-94 

03-04-94 
03-04-94 


Part  284 
subpart 


G-S 
G-S 
G-S 
G-S 
G-S 
G-S 
G-S 
G-S 
G-S 

G-S 

G-S 
G-S 
G-S 

G-S 

G-S 
G-S 

G-S 
G-S 
G-S 

G-S 

G-S 


03-04-S4 
03-04-94 
03-04-94 
Oj^-04-94 
03-04-94 
03-04-94 

03-  04-94 


G-S 

G-S 

B 

G-S 

G-S 

G 

B 


Est.  max. 

daily 
quantity  ? 
« 


577 

N 

2.486 

N 

158 

N 

6.335 

N 

16,837 

N 

15.0'DO 

N 

2.000 

N 

285 

N 

702 

N 

AFF. 

Y/A/ 
N3 


25.510 


\ 


N 


18.10C' 
2.800  j  N 

N 


U 


2.796 

.    6.000 

46.400 
.  7.265     N 


6,050 
2.540 
5.100 

7  500 

3,000    N 

N 

U 

N 

N 

rj 

N 
N 
N 


3.800 

3.073 
5,000 

283,000 
4,000 
5,000 

200,000 

7,000 


Rate 
sch. 


Date  com- 
menced 


08-01-93 
08-01-93 
08-01-93 
08-01-93 
09-01-93 
09-01-93 
08-01-93 
11-01-93 
11-01-93 

08-25-93 

02-01-94 

01-01-94 


Proiecfed 
lerrrw- 
r'.atKin 
date 


10-31-O0 
10-31-93 
03-31-03 
03-31-03 
08-31-13 
08-31-08 
11-09-94 
03-31-03 
10-31-03 

10-31-93 

03-09-14 
12-31-04 


11-06-93     11-30-93 


11-01-93 

11-01-93 
C-MD1-93 


11-01-06 

11-01-07 
08-31-03 


C:»-0l-93     10-31-05 


n- 01-93 
11-02-93 

11-01-93 

n-C<-93 


01-31-94 
01-31-04 

01-31-94 

01-31-94 


1 -.-01-93 

08-31-03 

03-01-93 

03-31-03 

C8 -01-93 

03-31-03 

03-01-94 

inde). 

02-18-94 

Incet. 

C2-01-94 

Inbef 

C2-10-94 

02-28-94 

02-10-94. 

Indet 

11-30-93 


06-30-96 
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Docket 
number ' 

Transporter/s( 

Her 

Recipient 

Date  filed 

Part  284 
subpart 

Est.  max. 

daily 
quantity  ' 

AFF. 

Y/A/ 

(S|3 

Rate 
sch. 

Date  conrv 
menced 

Projected 
termi- 
nation 
date 

ST94^577 

Natural  Gas  P 
Co.  of  Amer 

L 
:a. 

Enron  Gas  Mar- 
keting, Inc. 

03-04-94 

G-S 

15,000 

N 

F 

02-10-94 

03-31-94 

ST94-4578 

Natural  Gas  P 
Co.  of  Amer 

:a. 

Brooklyn  Inter- 
State  Nat.  Gas 
Corp. 

03-04-94 

G-S 

10,000 

N 

F 

03-01-94 

02-23-95 

ST94-4579 

Natural  Gas  R 
Co.  of  Amer 

;a. 

Catex  Vitol  Gas. 
Inc. 

03-04-94 

G-S 

50,000 

N 

F 

03-01-94 

03-31-94 

ST94-J580 

Natural  Gas  P« 
Co.  of  Amer 

;a. 

Valero  Gas  Mar- 
keting. L.P. 

03-04-94 

G-S 

10,000 

N 

F 

03-01-94 

03-31-94 

ST94-4581 

Natural  Gas  P' 
Co.  of  Amen 

;a. 

Aquila  Energy 
Marketing  Corp. 

03-04-94 

G-S 

1.000 

N 

F 

03-01-94 

11-30-00 

ST94-4582 

Natural  Gas  PI 
Co.  of  Amen 

;a. 

DGS  Trading.  Inc 

03-04-94 

G-S 

10.000 

N 

F 

03-01-94 

04-30-94 

ST94^583 

Natural  Gas  P/ 
Co.  of  Amen 

:a. 

Industrial  Energy 
Applications.  Inc. 

03-04-94 

G-S 

2,744 

N 

F 

11-01-93 

10-31-97 

ST94-1584 

Natural  Gas  P/ 
Co.  of  Amen 

;a. 

Midcon  Gas  Serv- 
ices Corp. 

03-04-94 

G-S 

159,500 

N 

F 

01-17-94 

11-30-93 

ST94-J585 

Natural  Gas  Pi 
Co.  of  Amen 

a. 

Valero  Gas  mar- 
keting, L.P. 

03-04-94 

G-S 

39,000 

N 

F 

03-01-94 

03-31-94 

ST94-4586 

Panhandle  Eas 
em  Pipe  Lmi 
Co.. 

:- 

Missouri  Gas  En- 
ergy. 

03-04-94 

G-S 

8,987 

N 

F 

02-01-94 

03-31-98 

ST94^587 

Columbia  Gas 
Transmissior 
Corp. 

Anstech  Chemical 
Corp. 

03-04-94 

G-ST 

N/A 

N 

1 

02-28-94 

Indef. 

ST94^588 

Columbia  Gas 
Transmissior 

Enron  Gas  Mar- 
keting, Inc. 

03-04-94 

G-S 

250,000 

N 

1 

02-28-94 

Indef. 

. 

Corp. 

ST94-J589 

Columbia  Gas 
Transmissior 
Corp. 

Fuel  Services 
Group. 

03-04-94 

G-ST 

N/A 

N 

1 

03-23-94 

Indef. 

ST94-^590 

Columbia  Gas 
Transmissior 
Corp. 

Washington  Gas 
Light  Co. 

03-04-94 

G 

309,531 

N 

F 

03-01-94 

9 

Indef. 

ST94^591 

Columbia  Gas 
Transmissior 
Corp. 

Cenergy,  Inc 

03-04-94 

G-ST 

N/A 

N 

1 

03-01-94 

Indef. 

ST94^592 

Columbia  Gas 
Transmissior 
Corp. 

Washington  Gas 
Light  Co. 

03-04-94 

G 

355,000 

N 

1 

63-01-94 

Indef. 

ST94-4593 

Columbia  Gas 
Transmissior 

Kane  Gas  Light  & 
Heating  Co. 

03-04-94 

B 

565 

N 

1 

03-01-94 

Indef. 

Corp. 

ST94-4594 

Columbia  Gas 

Glen  Gery  Corp  ... 

03-04-94     G-S 

650 

N 

F 

03-01-94 

10-31-94 

Transmission 

Corp. 

ST94-4595 

Cdumbia  Gas 
Transmission 
Corp. 

Jones  Hamilton 
Co. 

03-04-94 

G-S 

154 

N 

F 

03-01-94 

02-28-95 

ST94-4596 

Columbia  Gas 
Transmission 
Corp. 

Corning  Natural 
Gas  Corp. 

03-04-94 

B 

828 

N 

F 

03-01-94 

Indef. 

ST94^597 

Columbia  Gas 

Roancke  Gas  Co 

03-04-94 

B 

25,509 

N 

F 

03-01-94     indef. 

Transmission 

Corp. 

ST94-^98 

Columbia  Gas 
Transmission 
Corp. 

Waterville  Gas  Co 

03-04-94 

B 

1,250 

fr 

N 

F 

03-01-94 

Indef. 

ST94^599 

Columbia  Gas 
Transmission 
Corp. 

Union  Light  Heat 
&  Power  Co. 

03-04-94 

B 

4,100 

N 

1 

03-01-94 

Indef. 

ST94^600 

Columbia  Gas 
Transm.issicn 
Corp. 

Orange  &  Rock- 
land Utilities. 
Inc. 

03-04-94 

B 

2,250 

N 

1 

03-01-94 

Indef. 

ST94^601 

Columbia  Gas 
Transmission 

Pennsylvania  Gas 
&  Water  Co. 

03-04-94 

B 

20,000 

N 

1 

03-01-94 

Indef. 

^ 

Corp. 

ST94^602 

Columbia  Gas 
Transmission 
Corp. 

r 

Cincinnati  Gas  & 
Electric  Co. 

03-04-94 

B 

5,600 

N 

1 

03-01-94 

Indef. 
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Docket 
number' 


Transporter  sei*r 


Recipient 


/ 


ST94-^603 

ST94^604 
ST94-4605 

ST94-4605 

ST94-^607 
STS4^608 

ST94-4609 
ST 94-46 10 

ST94-4611 

ST94-4612 

ST94-4613 

ST54-J614 

STCwV-^eiS 

ST94-4616 

ST94-4617 

ST94-U618 

ST94-4519 

ST94-^620 

ST94-^621 

ST94^622 

ST94-4623 
ST94-4624 
ST94-4625 
ST94-462S 
ST94-4627 
ST94^623 

ST94-4629 
ST94^530 
ST94-4631 
ST94-4632 
ST94-^633 


Columbia  Gas 

Transmission 

Corp 
Coiumba  Gas 

Transmission 

Corp 
Lone  Star  Gas  Co 


Lone  Star  Gas  Co 


Delhi  Gas  P.pe'ine 

Corp. 
Acadian  Gas 

Pipeline  System. 

Westar  Trans- 
missiorv  Co. 
Westar  Trans- 
mission Co. 
Westai  Trans- 
mission Co 
Sea  Rob:n  P:pe- 
line  Co. 

Wttliams  Nafurat 
Gas  Co. 

Whams  Naforai 
Gas  Co 

Wiliams  Natural 
Gas  Co 

Wiliams  Natural 
Gas  Co. 

Chandleieur  Pipe 
Line  Co. 

Charxilelei^r  Pipe 
Line  Co. 

Chendle!euf  Pipe 
Une  Co. 

Chendleteur  Pipe 
Line  Co. 

Transok,  Inc  


Cificinnat)  Gas  & 
Electric  Co. 

Corning  Nat^-al 
Gas  Corp. 

Natural  Gas  Pipe 
L-ne  Co.  of 
America. 

Naroral  Gas  P/L 
Co.  of  America, 
et  al. 

ArVia  Energy  Re- 
sources, et  al. 

Nat.  Gas  P/L  Co. 
of  America  et 
al 

ANR  Pipeline  Co  . 

Trans  western 
Pipeline  Co. 
ANR  Pipeline  Co 

Sonaf  ^'arke'lng 
Co. 

Premier  Enter- 
prises, Inc. 

Twister  Trans- 
mrssion  Co. 

Miles,  Inc  


CIG  Merchant  .... 


Deihi  Gas  Pipeline 
Corp 

Transok,  Inc  


L^T  Offshore 

System. 
K  N  Interstate 

Gas  Trans.  Co. 
K  N  Interstate 

Gas  Trans.  Co. 
U-T  Offshore 

System. 
Canyon  Creek 
Compression 
Co 
Natural  Gas  P/L 

Co.  of  America. 
Trailblaier  Pipe- 
line Co. 
TrailWazer  Pipe- 
line Co. 
Sabine  Pipe  Line 

Co. 
Panhandle  East- 
ern F>ipe  Line 
Co. 


Internattonal 

Paper  Co. 
Chevron  USA, 

Inc. 
Chevron  USA.. 

Inc. 
Koch  Gateway 

Pfpe  Line  Co. 
A.NR  Pipeline  Co., 

etaL 
Transcontinental 

Gas  Pipe  Line 

Co 
ANR  Pipeline  Co., 

etaL 
Texaco  Gas  Mar- 
keting, lr>c. 
Cenergy.  Irx;  

K  N  Gas  Market- 
ing, lr>c. 

Mobil  Natural  Gas 
Inc. 

Midcon  Gas  Serv- 
ices Corp. 

Enron  Gas  Mar- 
ket!r>g.  Inc. 

Chevron  U.S.A., 
Inc. 

Midcon  Gas  Serv- 
ices Corp. 

Apache  Corp  


CMS  Gas  Market- 
ing Co 


Date  filed 


Pan  284 
subpart 


03-04-94 
C3-04-94 
03-04-94 
03-04-94 

03-04-94 

03-04-94 

03-04-94     C 
03-04-94     C 
03-04-94     C 
03-07-94     G-ST 
C3-07-94     G-ST 
03-07-94     G-ST 
03-07-94     G-ST 
03-07-94  j  G-ST 
03-07-94     K-ST 
03-07-94     K-ST 
03-07-94     K-ST 
03-07-54     K-ST 
03-07-94     C 
03-07-94     C 


03-07-94 
03-08-94 
03-03-94 
03-08-94 
03-08-94 
03-08-94 

03-03-94 
03-08-94 
03-08-94 
03-09-94 
03-09-94 


C 

K-ST 

G-ST 

G-ST 

K-ST 

G-ST 

G-ST 
G-ST 
G-ST 
G-ST 
G-ST 


Est  max 

daily 
quantity  - 


AFF 
Y/A/ 
N3 


17.595 

229 

55.000 

100,000 

90.0D0 

50.000 

2.000 
lOOGO 
5.C0O 
14,23: 
5.000 
25.000 
2.600 
1  000 
15,000 
f  00.000 
190,000 
20.000 
7,500 


N 


N 


N 


N 
N 

N 
N 
N 
A 
N 
N 

N 

N 

N 

Y 

Y 

Y 

N 


3O00     N 


)00.000 
25,000 
50.000 
15,000 
10,000 
10.000 

10.000 

10.000 

67.000 

100,003 

149.000 


N 
N 
N 
A 
N 
Y 

N 
N 
N 
N 
N 


Rate 

sch. 


I 

F 
I 
F 

F 
F 

F 
F 
F 


Date  com- 
menced 


03-01-^ 

03-01-94 

02-01-94 

02-09-94 

02-03-94 
02-05-94 


P'c;ected 

termi- 

"■at'On 

oaie 


01-01-54     injct 


tr.Oct, 

.  Inoct. 
frctt, 

inotf 

Ir-Sc-f 


01-01-94 

01-01-94 

03-01-94 

03-01-94 

02-25-94 

03-01-94 

CC-C3-94 

11-01-89 

Oe-01-93 

04-01-89 

03-01-94 

02-13-94 

02-01-94 

02-02-94 
02-C'1-94 
03-01-94 
03-C1-94 
02-01-94 
03-01-94 

02-23-94 


03-01-94 
03M)1-94 
03-02-94 


Incef. 

Injtf 

03-3  •-94 

iC-:^-54 

Inc^: 

■  ncef. 

lrK;:f. 

Indef. 

Ir<>^{ 

\r^i-l 

IrvcJei 

Indtt. 

0>--&-?4 

C-MJ--95 

Inoei 
Inc'ct 
Indct 
lrK>ef. 
04-5l>-G5 

Indef. 


02-28-97 

09-30-94 
Indef 


02- ■'3-94     04-3-98 


^OL 
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Docket 

number ' 

Transporter/s 

Her 

Recipient 

Date  filed 

Fan  284 
subpart 

Est.  max. 

daily 
quantity^ 

AFF. 

Y/A/ 

Rate 
sch. 

Date  com- 
menced 

Projected 
termi-  ' 
nation 
date 

ST94-4634 
ST94-^635 

Panhandle  Ea 
em  Pipe  Lir 
Co. 

Panhandle  Ea 

;t- 
,t- 

Enron  Gas  Mar- 
keting, Inc 

M.ssouri  Publ.c 

03-09-94 
03-09-94 

G-ST 
G-ST 

10.000 
8.051 

N 

F 
F 

12-01-93 
01-07-94 

03-31-94 

59 

04-30-96 

em  Pipe  Lir 

i 

Service. 

Co. 

S  794^636 

Tennessee  Gi 
Pipeline  Co. 

s         Ashlard  Petro- 
leum. 

03-09-94 

G-ST 

3.5C0 

N 

F 

11-01-93 

Indef. 

ST94--Je37 

Northern  Bord 

:!      \  Renaissance  En- 

03-09-94 

G-ST 

15.220 

Y 

03-01-94 

10-31-60 

Pipeline  Co 

ergy  (U.S.)  Inc 

■    ^^    ^^ 

ST94-4633 

Northern  Bord 
Pipeline  Co 

r 

Montana-Dakota 
Utilities  Co. 

03-09-94 

B 

15.000 

N 

02-17-94 

09-14-95 

ISS 

ST94-^639 

Northern  Bora 
Pipeline  Co. 

r 

POCO  Pefrcleu.m 
Ltd. 

03-09-94 

G-S 

5.000 

Y 

03-12-94 

10-31-04 

ST94-;540 

Northern  Bord 
Pipeline  Co 

r 

Texas  Utilities 
Fuel  Co. 

03-09-34 

B 

35,000 

N 

F/l 

01-26-94 

Indef. 

ST94-^641 

£1  Paso  Natur. 
Gas  Co. 

1 

Nevada  Power  Co 

03-09-94 

G-S 

72,100 

N 

02-07-94 

Indef. 

i 

1 

ST94^642 

Northern  Natu 
Gas  Co. 

d\ 

Peoples  Natural 
Gas  Co. 

03-09-94 

G-S 

25.000 

N 

02-07-94 

03-31-94 

0 

ST94-46i3 

Nortfiern  Nalu 

31 

Panhandle  East- 

03-09-94 

G 

100,000 

N 

02-17-94 

03-15-94 

Gas  Co- 

ern  Pipe  Line 
Co. 

Transcontinental 

4 

ST94-4644 

Tejas  Gas  Pip 

03-09-94 

C 

13.490 

N 

01-21-94 

Indef. 

Line  Co. 

Gas  P/L  CoiD 

ST94-454S 

Tejas  Gas  Pip 
Line  Co 

Texas  Eastern 
Transmission 

03-10-94 

C 

6,045 

N 

01-19-94 

Indef, 

~ 

Corp. 

ST'j  i^c-Jo 

Ot>f^pic  Pipeli 
Co. 

o    - 

Sabine  Pipe  Lme 
Co. 

03-09-94 

C 

15,000 

N 

01-02-93- 

indc-f- 

* 

ST94^5^ 

Olympic  Pipeli 
Co. 

e 

Sabine  Pipe  Line 
Co. 

03-09-94 

C 

10,000 

N 

11-05-93 

Indef. 

1     P 

5194^548 

Olympic  Pipeli 
Co. 

e 

Sabine  Pipe  Lme 
Co. 

03-09-94 

C 

15,000 

N 

11-13-93 

Indef.    ■ 

J  c 

ST94-^619 

Olympic  Pipeli 
Co. 

e 

Sabine  Pipe  Line 
Co. 

C3-C9-S4 

c 

10.000 

N 

11-25-93 

Ittdef. 

Sr94-4550 

Olympic  Pipelii 
Co. 

e 

Sabine  P;pe  Lme 
Co. 

03-03-94 

c 

20,000 

N 

1 1-20-93 

Indef. 

1 

ST34-465' 

Olympic  Pipelii 
Co. 

e 

Sabine  Pipe  Lme 
Co. 

C3-09-94 

c 

10.000 

M 

11-11-93 

Indef. 

ST94-4652 

Olympic  Pipelii 

e 

Sabine  Pipe  Line 

03-09-94 

c 

25,C00 

N 

' 

1 1 -04-93 

Indef 

STi4^653 

Co. 

Olympic  Pipelii 

e 

Co. 
Sabine  Pipe  Lma 

03-09-94 

c 

5,000 

N 

12-01-93 

Indef. 

Co. 

Co. 

ST94-43.54 

Orange  &  Roc 

Mystic  River  En- 

03-10-94 

G-HT 

20,000 

N 

C2- 11-94 

02-28-94 

land  Utilities 
Inc. 

ergy  Corp. 

ST 94-4655 

Texas  Eastern 
Transmissici 

Meridian  Market- 
ing &  Trans. 

03-10-94 

G-S 

10,000 

N 

02-11-94 

06-30-94 

)94 

ST94-lc56 

Corp 
Panhandle  Ea; 
em  Pipe  Lini 
Co. 

I" 

Corp. 
Quantum  Chenn- 
ca!  Corp. 

03-1 0-94 

G-S 

16,912 

N 

F 

02-01-94 

03-31-95 

ST  94-^657 

Panhandle  Ea: 
ern  Pipe  L:-i< 
Co. 

t- 

Tylex,  inc  

03-10-94 

<3-S 

2.700 

U 

F 

11-01-93 

03-31-96 

ST94-:558 

Panhandle  Ea; 

t- 

K  N  Gas  Market- 

03-10-94 

G-S 

36.000. 

N 

1 

12-01-93 

04-30-98 

ern  Pipe  Lmi 
Co. 
Panhandle  Ea; 

ing.  Inc. 

8194-^659 

t- 

Michigan  Consoli- 

03-10-94 

B 

45.000 

N 

1 

01-28-94 

04-30-98 

em  Pipe  Lmi 
Co. 
Panhandle  Ea= 

dated  Gas  Co 

,  ST54^o60 

1- 

Astral  Industries. 

03-10-94 

G-S 

20 

N 

1 

02-21-94 

11-30-94 

ern  Pipe  Lm. 

Inc. 

Co. 

1  A   ■  ■ 

ST94-4661 

St'ngray  Pipelii 
Co. 

e 

Ameiada  Hess 
Corp. 

03-10-94 

K-S 

100.000 

N 

1 

02-26-93 

Indef. 

IMI 

ST^l4-^662 

Stingray  Pipelii 
Co. 

e 

Pennzoil  Gas 
Marketing  Co 

03-10-54 

K-S 

45,000 

N 

1 

01-01-93 

Indef 

S 194-^663 

Koch  Gateway 
Pipeline  Co 

Philbro  Energy 
USA,  Inc 

03-10-94 

G-S 

N/A 

N 

1 

02-15-94 

Indef 
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rtumbef ' 


579:5-^66-5 

ST94-4fc65 
ST94-4665 
ST94-4667 
STS-5— i663 
ST94-46e9 
ST94-4670 
5734-^671 
S7^--i6?2 
ST5.:^6?3 
S79-» -467-5 
.  ST94-4675 
ST^^— 56.76 
S  794-^0  77 
S"'9-i-:673 

5734-^679 

S7&4^630 
5794—;  681 
£794-^682 
S"^9.4-^6'33 

ST94-4&34 

S794-46&5 

S"^G;-4686 

5794-4637 

5794-4688 

£794-4689 

5794-4690 

S794-4691 

S794-4592 


7ranspcrT3.  seller 


Koch  Gateway 
Pipefs>e  Co 
Koch  Gateway 
Pipe';ne  Co 
•<:ch  Gateway 
Pipeline  Co 
Koch  Gatf.v3y 
^'ipelire  Co. 
Koch  Gate  vay 
Pipei.n-:  Od 
^x*")  Gateway 
Pipel.ne  Co 
Koch  Ga'eivay 
Pipeline  Co 
Koch  Gateway 
Pipeline  Co. 
Koch  Gatev.^y 
Pipelirse  Co. 
Koch  Gateway 
Fipe'ine  Co 
Koch  Gate-way 
PiP'elne  Co 
Koch  Gateway 
Pipeline  Co. 
Koch  Gateway 
Pipe'ir^e  Co 
Koch  Gateway 
Pipeirr-e  Co. 
Koch  Gateway 
Pipeline  Co. 


Koch  Gcte  way 

P:pe!jr>e  Co. 
Koch  Gateway 

Pipsiii^  Cc 
•Arkansas  Okla- 

homa  Gas  Cofp 
El  P350  Nar.ra! 

Gas  Co 
Coia-'^b<3  Gas 

Ccrp 

Coiumbsa  Cas 

7ransm!:c.^r, 

Corp 

Cotumbia  Gas 

7rrr.S,T,I^.S'0'> 

Corp 
Coljmbia  Gas 
7fansnissioT 
Corp. 
Columbia  Gas 
Transrr.isS'On 
Corp. 
Columtxa  Gas 
Transmission 
Corp. 
Columbia  Gas 
Transrr.ssiorn 
Corp. 
Columbia  Gas 
Trartsmss'on 
Corp. 
ColurTkbia  Gas 
7rartsm,'SSK)r> 
Corp 
Columbia  Gas 
Transnissci 
Corp. 


Recipient 


Mississippi  Valley 
Gas  Co. 

LL  i  E  Gas  Mar- 
keting, Ir^c. 

KCS  Energy  Mar- 

j  Cfy  of  Kap'an 


Fir.a  Natura'  Gas 
Co. 

H'-.ergy  Develop- 
rr^nl  Ceo. 

Tsxican  Nat^ifal 
Gas  Ca 

7e)taco  Gas  Mar- 
keting Ire 

Shell  Gas  7r3dir^g 
Co. 

Fhoer^i*  Gas 
Pipeline  Go. 

Endevco  Oil  & 
Gas  Co. 

Cf^i  Gas  Pipeline 
Ccrp. 

Coastal  Gas  Mar- 
keting Co. 

Direct  Gas  Supply 
Corp. 

Columbia  Gas 
7ransm(SSion 
Corp. 

Chevron  US  A., 

Inc. 

Amoco  Energy 
Trading  Ccrp. 

Ozark  Gas  7ran3. 
System,  et  al. 

Vetero  Gas  Mar- 
keting, L.P. 

'-'  &  M  Gas 


CabKJe  G^3p^ii19 
Group,  Inc. 

Ohio  lr.trastat-3 
Gas  7rans- 
missKJn  Co. 

Soolh  Jersey  En- 
ergy Co 

Onio  Intrastate 
Gas  Trans- 
mission Co 

Ailantic  City  Elec- 
tric Co 

De'marva  Power 
&  Light  Cc. 

South  Jersey  Gas 
Co 

South  Jersey  Gas 
Cc 

Souh  Jersey  Gas 
Cc. 


:<'4t8  tiled 


03-10-94 

03-10-94 

C3- 10-94 

C3-tO-94 

03-10-94 

03-10-94 

03-10-94 

C3-1094 

C3~1&-9'1 

03-10-94 

03-10-34 

03-10-54 

03-10-94 

Cc- 10-94 

03-10-94 
03-10-94 
03-1 1-&4 
03-11-94 
03-11-54 

03-11-94 

03-11-9-1 

03-11-94 


Pan  284 
si>i>pan 


G-S 

G-S 

'3^-3 

G-S 

3-S 

Ct-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-3 

G-HT 

G-S 

G-S 


G-S 


03-11-94 

03-11-94 

03-11-94 

03- 1 1-94  I  B 

03-11-54 

03-11-94 


Est  ma* 

daily 
quantity ' 


AFF. 


'~ 1 

N.'A 

N 

N/A 

U 

N/'A 

U 

1.630 

N 

165.000 

N 

NA 

N 

6.000 

N 

55.000 
10.000 

S'.A 
UlA 

N.A 
10,570 

15.000 

500 
100.000 
1 00,00c 


N 
U 
N 
N 
N 

N 

N 

U 


5.0C0     K 


4.000     N 


HfA 


35.000     N 


N 


60,000 

100,000 

1,000 

3.400 

1.000 


N 


N 


N 


N 


Rate 
sch. 


Date  com- 
merKed 


02-15-94 

02-15-94 

0:-l5-94 

C2--'5-94 

02-15-93 

02-15-93 

02-15-94 

02-15-94 

02-15-94 

02-15-94 

02-15-94 

C2- 15-54 

02-15-94 

02-15-94 

C2- 15-94 

C2- 15-94 
02-1  £^-94 

02-01-94 
02-11-94 
03-01-94 


03-01-94     l-5r« 


P'ojected 
iern»- 
na'ion 
date 

Indt' 

inc'cf. 

ir>*-l  • 

&i-0--r7 

'•"•lef 

I'c?-:'. 

.r;.;' 
■rO-.f 
lr.:.J 

I-':-:. 

Irce5. 
iPiOil. 
!n(i.{ 
Iro--? 

Irs^it 
lnS:-« 
I--::  5. 


03-01 -&4 

03-01-94 

03-01-94 

03-01-94 

03-01-94 

03-01-94 

03-01-94 

C3-01-94 


■sC-51-^ 


Irdet 


In-.l. 


InO-^t 


InCrrt 


trxif^i. 


^OL 
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Docket 
nurrber ' 

Transporter, 

eller 

Recipient 

Date  filed 

Pan  284 
subpart 

Est.  max. 

daily 
quantity  ^ 

AFF. 
Y/A/ 

N3 

Rate 
sch. 

Date  com- 
menced 

Projected 

termt- 

nation 

date 

ST94-4693 

1 

Columbia  Ga 
Transmissi 
Corp. 

» 

Ashland  Petro- 
leum Co. 

03-11-94 

G-S 

N/A 

N 

03-04-94 

Indef. 

ST94-1694 

Columbia  Ga 
Transmissi 

> 
)n 

Delmarva  Power 
&  Light  Co. 

03-11-94 

B 

20.000 

N 

03-01-94 

Indef. 

Corp. 

\ 

I 

ST94-^695 

Columbia  Ga 
Transm;ssi 
Corp. 

in 

Orange  &  Rock 
land  Utilities. 
Inc. 

03-11-94 

B 

600 

N 

03-01^94 

Indef. 

ST94-46&6 

Columbia  Ga 
Transmissi 

1 
in 

New  York  State 
Elect.  &  Gas 

03-11-94 

B 

900 

N 

03-01-94 

Indef. 

Corp. 

Corp, 

ST94-4697 

Columbia  Ga 
Transmissi 
•Corp. 

> 

Peoples  Natural 
Gas  Co 

03-11-94 

B 

1.100 

N 

03-01-94 

Indef. 

ST94^698 

Columbia  Ga 
Transmissi 
Corp. 

1 

)n 

Orange  &  Rock 
land  Utilities, 
Inc, 

03-11-94 

B 

45.000 

N 

03-01-94 

Indef 

5194-^699 

Columbia  Ga 
Transmissi' 
Corp. 

in 

Dayton  Power  & 
Light  Co. 

03-11-94 

B 

2,500 

N 

03-01-94 

Indef. 

ST94-4700 

Columbia  Ga 

West  Ohio  Gas 

03-11-94 

B 

2.800 

N 

03-01-94 

Indef. 

Transmissi! 
Corp. 

■n 

Co. 

1 

ST94-^701 

Columbia  Ga 
'  Transmissn 
Corp. 

n 

National  Fuel  Gas 
Supply  Corp 

03-11-94 

G 

> 

13, 

N 

03-01-94 

Indef. 

ST94^702 

Columbia  Ga 
Transmissi! 
Corp 

n 

Gas  Transport  Inc 

03-11-94 

G 

1 ,500 

U 

03-01-94 

Indef. 

ST94-:703 

Columbia  Ga 
Transmissii 
Corp. 

n 

New  York  State 
Elect.  &  Gas 
Corp. 

03-11-94 

B 

1.500 

N 

03-01-94 

Indef. 

ST94-J704 

Columbia  Ga 
Transmissii 
Corp. 

n 

New  York  State 
Elect,  &  Gas 
Corp, 

03-11-94 

B 

1,138 

N 

03-01-94 

Indef. 

5194-^705 

Columbia  Ga 
TransmissK 
Corp. 

n 

West  Ohio  Gas 
Co 

03-11-94 

8 

2,000 

N 

03-01-94 

Indef. 

ST94-J706 

Columbia  Ga 
Transmissi( 
Corp. 

n 

Columbia  Gas  of 
Maryland.  Inc 

03-11-94 

B 

618 

Y 

03-01-94 

Indef. 

ST94-4707 

Columbia  Gai 
TransmissK 
Corp. 

n 

West  Ohio  Gas 
Co. 

03-11-94 

B 

639 

N 

03-01-94 

Indef, 

ST94-^703 

Columbia  Ga 
TransmissK 
Corp. 

n 

West  Ohio  Gas 
Co. 

03-11-94 

B 

2,910 

N 

03-01-94 

Indef, 

ST94-1709 

Columbia  Ga: 
TransmissK 
Corp. 

n 

Torch  Energy 
Marketing,  tnc 

03-11-94 

G-S 

50,000 

N 

03-01-94 

Indef, 

ST94-^710 

Columbia  Ga: 
TransmissK 
Corp. 

n 

Gas  Transport, 
Inc, 

03-11-94 

G-S 

50.000 

N 

03-01-94 

Indef, 

ST94-4711 

Algonquin  Ga 
TransmissK 
Co. 

> 

n 

New  England 
Power  Co 

03-11-94 

G-S 

20.200.200 

N 

02-27-94 

Indef, 

ST94-1712 

Algonquin  Ga 
TransmissK 
Co. 

n 

NGC  Transpor- 
tation, tnc. 

03-11-94 

G-S 

625,000 

N 

02-28-94 

Indef, 

ST94-4713 

Algonquin  Ga 
TransmissK 
Co. 

n 

City  of  Norwich. 
Board  Pub  Util, 

03-11-94 

B 

580 

N 

02-01-94 

Indef 

ST94-^714 

ONG  Trans- 
mission Co 

Northern  Natural 
Gas  Co 

03-14-94 

C 

50,000 

N 

12-28-93 

Indef. 

ST94-4715 

ONG  Trans- 
mission Co 

Williams  Natural 
Gas  Co 

03-14-94 

C 

30,000 

N 

02-01-93 

Indef. 

5194^716 

ONG  Trans- 
mi'- sion  Co 

Panhandle^ast- 
ern  Pipe  Line 
Co 

03-14-94 

C 

30,000 

N 

09-15-93 

Indef 

— > 

Docket 
number' 

Transponer/se«€f 

Recipient 

Date  filed 

Part  284 
subpart 

Est.  max. 

daily 
quantity  2 

AFF. 

yiN 

N3 

t      1      i>IUl 

Rate 
sch. 

11.,  t:^ 

Dateconv 
menced 

^OJ  /  .J 

Projected 
tem> 
nation 
date 

ST94-^717 

ONG  Trans- 
mission Co. 

ANR  Pipeline  Co 

03-14-94 

1    C 

50.00C 

1     N 

1 

10-08-93 

Indef. 

ST94-4718 

ONG  Trans- 
mission Co. 

Panhandle  East- 
em  Pipe  Line 
Co. 

ANR  Pipeline  Co  . 

OS- 14-94 

C 

lOO.OOC 

1    N 

1 

12-28-93 

Indef. 

ST94-4719 

ONG  Trans- 
mission Co. 

03-14-94 

C 

20.000 

H 

1 

02-t2-94 

Indef. 

ST94-4720 

Tejas  Gas  Pipe- 
line Co. 

Natural  Gas  P/L 
Co.  of  America. 

03-14-94 

C 

3.000 

N 

1 

OV-23-94 

Indef. 

ST94-4721 

Channel  Indus- 
tries Gas  Co. 

Northern  Natural 
Gas  Ca,  et  al. 

03-14-94 

C 

75.000 

N 

1 

02-10-93 

Indef. 

ST94-4722 

Transcontinental 
Gas  P/L  Corp. 

Pennzoil  Gas 
Marketing  Co. 

03-14-94 

G-S 

300,000 

N 

1 

03-01-94 

Indef. 

ST94-4723 

Transcontinental 
Gas  P/L  Corp. 

City  of  Bessemer  . 

03-14-94 

G-S 

750 

N 

F 

03-01-94 

02-28-14 

ST94-^724 

Transcontinental 
Gas  P/L  Corp. 

City  of  Blacksburg 

03-14-94 

G-S 

660 

N 

F 

03-01-94 

02-28-14 

ST94^725 

Transcontinental 
Gas  P/L  Corp. 

Premier  Enter- 
prises Inc. 

OS- 14-94 

G-S 

30,000 

N 

1 

03-02-94 

Indef. 

ST94-4726 

Transcontinental 
Gas  P/L  Corp. 

Petro  Source  Gas 
Ventures. 

03-14-94 

G-S 

50,000 

N 

1 

03-01-94 

Indef. 

ST94-4727 

Transcontinental 
Gas  P/L  Corp. 

Bristol  and  War- 
ren Gas  Co. 

03-14-94 

G-S 

1.138 

N 

02-25-94 

06-01-08 

ST94-^72a 

Transcontinental 
Gas  P/L  Corp. 

City  of  Union  

OS- 14-94 

G-S 

595 

N 

03-01-94 

02-28-14 

ST94-^729 

Great  Lakes  Gas 
Trans.  L.P. 

Union  Gas  Limited 

03-14-94 

G-S 

25.000 

N 

03-01-94 

03-31-94 

ST94-4730 

Great  Lakes  Gas 
Trans.  L.P. 

SEMCO  Energy 
Servrces,  Inc. 

03-14-94 

G-S 

25.000 

N 

03-01-94 

03-31-94 

ST94-4731 

K  N  Interstate 
Gas  Trans.  Co 

North  Central  Oil 
Corp. 

03-14-94 

G-S 

1,500 

N 

02-03-94 

Indef. 

ST94-4732 

Mid-westerr>  Gas 
Transmission 
Co 

Tenneco  Gas 
Marketing  Co. 

03-14-94 

G-S 

9.900 

A 

03-01-94 

Indef. 

ST94-WJ733 

Midwestern  Gas 
Transmission 
Co. 

Tennessee  Gas 
Pipeline  Co. 

Associated  Natu- 
ral Gas,  Inc. 

03-14-94 

G-S 

5,000 

H 

03-01-94 

Indef. 

ST94^734 

North  Atlantic  Util- 
ities, Inc. 

03-14-94 

G-S 

150 

N 

03-01-94 

Indef. 

ST94-4735 

Tennessee  Gas 
Pipeline  Co. 

City  of  Grandview 

03-14-94 

G-S 

* 

472 

N 

03-01-94 

Indef. 

ST94^736 

Tennessee  Gas 
Pipeline  Co. 

Appalachian  Gas 
Sales. 

03-14-94 

G-S 

8,000 

N 

03-01-94 

Indef. 

ST94-4737 

Tennessee  Gas 
Pipeline  Co. 

0  &  R  Energy,  Inc 

03-14-94 

G-S 

5,000 

N 

03-01-94 

Indef. 

ST94-4733 

Tennessee  Gas 
Pipeline  Co. 

Atlas  Gas  Market- 
ing, Inc. 

03-14-94 

G-S 

2.500 

N 

03-01-94 

Indef. 

ST94-^739 

Tennessee  Gas 
Pipeline  Co. 

Transco  Gas  Mar- 
keting Co. 

03-14-94 

G-S 

37,600 

N 

03-01-94 

Indef. 

ST94-4740 

Tennessee  Gas 
Ptpehne  Co. 

0  &  R  Energy.  Inc 

03-14-94 

G-S 

6,541 

N 

03-01-94 

Indef. 

ST94^741 

Tennessee  Gas 
Pipeline  Co. 

Eastex  Hydro- 
carbons, Inc. 

03-14-94 

G-S 

10,000 

N 

03-01-94' 

Indef. 

ST94-4742 

Tennessee  Gas 

Aquila  Energy 

03-14-94 

G-S 

737 

N 

03-01-94 

Indef. 

Pipeline  Co. 

Marketing  Corp. 

ST94-4743 

Panhandle  East- 
em  Pipe  Line 
Co. 

Panhandle  East- 
em  Pipe  Line 
Co. 

Panhandle  East- 
em  Pipe  Line 

Anadarko  Trading 
Co. 

03-14-94 

G-S, 

83,984 

N 

02-01-94 

03-31-94 

ST94-4744 

Maxus  Gas  Mar- 
keting Co. 

08-14-94 

G-S 

55.000 

N 

1 

12;^S-93 

12-09-98 

ST94-4745 

Premier  Gas  Co  .. 

03-14-94 

G-S 

150.000 

N 

1 

02-01-93 

03-31-98 

Co. 

, 

ST94-4746 

Panhandle  East- 
em  Pipe  Une 
Co. 

Natural  Gas  P/L 
Co.  of  Amenca. 

Enogex  Services 
Corp. 

03-14-94 

G-S 

98.500 

M 

0>-0l-»4 

04-30-98 

ST94-4747 

Diamond  Sham- 
rock Offshore 

03-14-94     ( 

3-S 

50,000 

H 

10-0t-90 

ndef. 

Part  LP. 

/OL 
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59 

ST94-^748 

Tennessee  G 
Pipeline  Co 

IS 

Catex  Energy.  Inc 

03-15-94 

G-S 

10,000 

N 

F 

03-01-94 

Indef. 

ST94-4749 

Une  Star  Gas 

Co 

Northern  Natural 
Gas  Co 

03-1 &-94 

C 

30,000 

N 

02-14-94 

Indef. 

ST94^750 

Williams  Natu 
Gas  Co. 

al 

Continental  Natu- 
ral Gas,  Inc. 

03-15-94 

G-S 

100 

N 

12-01-93 

09-30-98 

STS4^751 

Williams  Natui 
Gas  Co. 

al 

Midcon  Gas  Serv- 
ices. 

03-15-94 

G-S 

10,000 

N 

12-01-93 

11-30-03 

ST94-^752 

Questar  Pipeli 
Co. 

ie 

Universal  Re- 
sources Corp. 

03-16-94 

G-S 

5,000 

A 

03-01-94 

10-31-94 

ISS 

r.T94^753 
ST94^754 

Delhi  Gas  Pip 

Corp. 
Delhi  Gas  Pipi 

Corp. 

illne 
line 

Arkia  Energy  Re- 
sources, et  al. 

El  Paso  Natural 
Gas  Co.,  et  al. 

03-16-94 
.03-16-94 

C 
C 

350,000 
9,500 

N 
N 

02-22-94 
02-20-94 

Indef. 
Indef. 

ST94^755 

Noark  Pipeline 

Southwestern  En- 

03-16-94 

C 

25,000 

Y 

F 

01-01-94 

Indef 

ST94-4756 

System,  L.P 

Columbia  Gas 
Transmissio 

1 

ergy  Pipeline 
Co. 
UGI  Utilities,  Inc  .. 

03-16-94 

B 

600 

N 

03-01-94 

1 

Indef. 

0 

Corp. 

ST94-4757 

Columbia  Gas 
TransmissiCM 

Commonwealth 
Gas  Sen/ices, 

03-16-94 

B 

4,200 

Y 

03-01-94 

Indef. 

4 

Corp. 

Inc. 

ST94-^758 

Columbia  Gas 

Commonwealth 

03-16-94 

B 

50,000 

Y 

03-01   94 

Indef. 

Transmissioi 

Gas  Services, 

Corp. 

Inc. 

ST94-4759 

Columbia  Gas 
Transmissioi 
Corp. 

Commonwealth 
Gas  Services, 
Inc. 

03-16-94 

B 

4.341 

Y 

03-01-94 

Indef. 

ST94-4760 

Columbia  Gas 
Transmissior 
Corp. 

Commonwealth 
Gas  Services, 
Inc. 

03-16-94 

6 

3,525 

Y 

03-01-94 

Indef. 

J  E 

ST94^761 

Columbia  Gas 
Transmissior 
Corp. 

Bethlehem  Steel 
Corp. 

03-16-94 

B 

15,000 

N 

1 

03-01-94 

Indef. 

i 

ST94-^762 

Columbia  Gas 
Transmissior 
Corp. 

Bethlehem  Steel 
Corp. 

03-15-94 

B 

11.000 

N 

03-01-94 

Indef. 

1 

ST94-4763 

Columbia  Gas 

Dauphin  Manor 

03-16-94 

B 

250 

N 

03-01    Q4 

Indef. 

Transmission 

County  Home  & 

Corp. 

Hosp. 

ST94-4764 

Columbia  Gas 
Transmission 
Corp. 

Exide  Corp  

03-16-94 

B 

2,565 

N 

03-01-94 

Indef. 

ST94-4765 

Columbta  Gas 
Transmission 
Corp. 

Tyson  Foods,  Inc 

03-16-94 

B 

800 

N 

03-01-94 

Indef. 

394 

ST94^766 

Columbia  Gas 
Transmission 
Corp. 

Air  Products  & 
Chemicals,  Inc. 

03-16-94 

B 

600 

N 

03-01-94 

Indef. 

5194^767 

Columbia  Gas 
Transmission 

Quaker  State 
Corp. 

03-16-94 

B 

4,100 

N 

03-01-94 

Indef. 

Corp. 

ST94-4/68 

Columbia  Gas 
Transmission 
Corp. 

Mountaineer  Gas 
Co. 

03-16-94 

B 

175 

N 

03-01-94 

Indef. 

ST94-4769 

Columbia  Gas 
Transmission 

Mountaineer  Gas 
Co. 

03-16-94 

B 

7,000 

N 

03-01-94 

Indef. 

Corp. 

ST94^770 

Columbia  Gas 
Transmission 
Corp. 

Mountaineer  Gas 
Co. 

03-16-94 

B 

2,585 

N 

03-01-94 

Indef. 

ST94^771 

Columbia  Gas 
Transmission 
Corp. 

Columbia  Gas  Of 
KY,  Inc. 

03-16-94 

6 

20,000 

Y 

03-01-94 

Indef. 

IMI 

ST94^772 

Columbia  Gas 
Transmission 
Corp. 

Mountaineer  Gas 
Co. 

03-16-94 

B 

300 

N 

03-01-94 

Indef. 

ST94-4773 

ColumtMa  Gas 
Transmission 

Mountaineer  Gas 
Co. 

03-16-94 

B 

3.000 

N              1 

03-01-94 

Indef. 

y 

Corp 

i 
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ST94-4774 

ST94-4775 

-    ST94-^775 

ST94-^777 

ST94-4778 

ST94-^779 

ST94-4780 

ST94-4781 

ST94-4782 
ST94^783 
ST94-4784 
ST94-4785 

ST94-4786 

ST94-4787 
ST94-4788 
ST94-47S9 

ST94-4750 
ST94-4791 
ST94-4792 

ST94-4793 
ST94-4  7C4 
ST94^795 

ST94-47S6 

ST94-4797 
ST94-4798 
ST94-4799 
ST94-4800 
ST94-4801 


Transporter/seller 


Columbia  Gas 

Transmission 

Corp. 
Columbia  Gas 

Transmission 

Corp. 
Columbia  Gas 
■     Transmission 

Corp. 
Columbia  Gas 

Transmission 

Corp. 
Columbia  Gas 

Transrrwssion 

Corp. 
Columbia  Gas 

Transmission 

Corp. 

Columbia  Gas 

Transmission 

Corp. 
Columbia  Gas 

Transmission 

Corp. 
Transok,  Inc  


Transok,  Inc 


Mojave  Pipeline 
Co.     - 

Cofumbia  Gas 
Transmission 
Corp. 

Columbia  Gas 
Transmission 
Cofp. 

Arkia  Energy  Re- 
sources Go. 

Colorado  Inter- 
state Gas  Co. 

Colorado  Inter- 
state Gas  Co. 


Coiorado  ir>tcr- 
stafe  Gas  Co. 
Colorado  Inter- 
state Gas  Co. 
Transok  Gas 
Transmission 
Co. 
Noark  Pipeline 
System.  L.P. 
Wiliiston  Basin 
Inter.  P,'L  Co. 
Columbia  Gas 
Transmission 
Corp. 
Columbia  Gas 
Transmission 
Corp. 
Viking  Gas  Trans- 
mission Co. 
National  Fuel  Gas 

Supply  Corp. 
National  Fuel  Gas 

Supply  Corp. 
National  Fuel  Gas 

Supply  Corp. 

National  Fuel  Gas 

Supply  Corp. 


Recipient 


Columbia  Gas  of 
KY,  Inc. 

Columt>ia  Gas  of 
KY,  Inc. 

Columbia  Gas  of 
KY,  Inc. 

Commonweafth 

Gas  Services, 

Inc. 
Commonwealth 

Gas  Services, 

Inc. 
Commonwealth 

Gas  Services, 

Inc. 
Commonwea.'tti 

Gas  Services, 

Inc. 
Mountaineer  Qaz 

Co. 

ANR  Pipeline  Co., 
et  al. 

ANR  Pipeline  Co., 
etal. 

Adobe  Gas  Mar- 
keting Co. 

Southern  Gas 
Co.,  Inc. 

South  Jersey  Gas 
Co. 

Celotex  Corp  


North  Central  Oil 
Corp. 

KN  Interstate  Gas 
Transmission 
Co. 

Cimarron  Chemi- 
cal, Inc. 

Coastal  Chem,  Inc 

Arkla  Energy  Re- 
sources, et  al. 

Texas  Eastern 
Trans.  Co.,  et  al. 

Union  Oil  Co.  of 
California. 

Trigen  Baltimore 
Energy  Corp. 

Diversified  Energy 
Co. 

Cenergy,  Inc 


National  Fuel  Re- 
sources, Inc. 
Myers  Gas  Co  . .. 


Three  Rivers 

Pipeline. 
Hub  Services.  Inc 


Date  filed 


03-16-94 

03-16-94 

03-16-94 

03-16-94 

03-16-94 

03-16-94 

03-16-94 

03-16-94 

03-17-94 
03-17-94 
03-17-94 
C3-1 7-94 

03-17-94 


Part  284 
subpart 


B 


B 


03-17-94     G-S 


B 

C 
C 

G-S 
G-S 


03-17-94 
OS- 17-94 

03-17-94 
03-17-94 
03-18-94 

03-18-94 
03-18-94 
03-18-94 

03-18-94 

03-18-94 
03-18-94 
03-18-94 
03-18-94 
03-18-94 


G-S 

G-S 

G-S 
G-S 

C 

C 

G-S 
G-S 

G-S 

G-S 

G-S 

G-S 

B 

G-S 


Est.  max. 

daily 
quantity  ^ 


AFF. 
N3 


600 
3,700 

425     Y 
6,000 
8.000 

465 
11.000 

160 


50.000 

5.000 

50,000 

N/A 

15.000 

500 

6.378 
7,496 

12.600 

23.220 

^"20,000 

141.000 

15,000 

5,640 

15,000 

50,000 

35.000 

■30 

20,000 

500.000 


N 
N 
N 
N 

N 

N 
N 
N 

N 
Y 

N 

N 

N 
N 


Rate 
sch. 


Date  com- 
menced 


03-01-94 

03-01-94 

03-01-94 

03-01-94 

03-01-94 

03-01-94 

03-01-94 

03-01-94 

02-19-94 
03-01-94 
03-01-94 
03-10-94 

03-15-94 

03-15-94 
10-01-93 
10-01-93 

10-01-93 
03-01-94 
08-16-93 


Projected 
termh 
na  t!on 
date 


09-01-92 
11-01-93 


Indef. 

Indef. 

tndef. 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

lr>def 

02-29-95 
03-01-95 
Indef 

Indet. 

Indef. 

02-01-96 

09-30-96 

09-30-08 
08-31-95 
Indef. 


Indef. 
10-31-03 


03-15-94     Indef. 


03-€l-94 

03-01-94 
03-11-94 
02-07  94 
03-02-94 
02-01-94 


Indef. 

tndef. 

03-09-14 

01-19-99 

02-06-14 

01-11-14 


:8378 
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ST94-^802 

National  Fuel  ( 
Supply  Corp 

as 

Louis  Dreyfus 
Natural  Gas 
Corp. 

03-18-94 

G-S 

30.000 

N 

01-01-94 

12-31-14 

ST94^803 

National  Fuel  ( 
Supply  Corp 

as 

Hub  Services,  Inc 

03-18-94 

G-S 

50.000 

N 

02-27-94 

01-11-14 

ST94^804 

National  Fuel  ( 
Supply  Corp 

as 

AGF-Oirect  Gas 
&b\es,  Inc. 

03-18-94 

G-S 

1.000 

N 

10-02-93 

08-31-13 

ST94-4805 

National  Fuel  C 
Supply  Corp 

as 

Hub  Services.  Inc 

03-18-94 

G-S 

500,000 

N 

09-12-93 

08-31-13 

ST94-4806 

National  Fuel  C 
Supply  Corp 

as 

Midland  Marketing 
Corp. 

03-18-94 

G-S 

30,000 

N 

12-11-93 

11-30-13 

ST94-4807 

Channel  Indus- 
tries Gas  Co 

Transcontinental 
Gs.  P/L  Crp.,  et 
al. 

Coastal  Gas  Mar- 

03-18-94 

C 

75,000 

A 

02-03-94 

Indef. 

ST94-4808 

Channel  Indus- 

03-21-94 

G-l 

50,000 

N 

02-19-94 

Indef. 

tries  Gas  Co 

keting  Co. 

ST94-4809 

NoarV  Pipeline 
System,  L.P. 

Texas  Eastern 
Transmission 
Corp. 

03-21-94 

C 

141,000 

N 

0&-11-92 

Indef. 

ST94-4810 

Columbia  Gas 
Transmission 
Corp. 

Toyota  Motor 
Manufactunng 
USA,  Inc. 

03-21-94 

G-3 

10,000 

N 

03-15-94 

Indef. 

ST94^81 1 

Southern  Nafur 
Gas  Co. 

il 

City  of  Tallahas- 
see. 

03-21-94 

G-S 

10.000 

N 

02-25-94 

Indef. 

ST94^812 

Southern  Natur 
Gas  Co. 

II 

Chesapeake  En- 
ergy Corp. 

03-21-94 

G-S 

10.000 

N 

02-26-94 

Indef. 

STS4-4813 

Southern  Natur 
Gas  Co. 

il 

Tenngasco  Mar- 
keting Corp. 

03-21-94 

G-S 

52.000 

N 

03-01-94 

Indef. 

ST94-4814 

Southern  Natur 
Gas  Co. 

II 

P&P  Producing. 
Inc. 

03-21-94 

G-S 

10.0C0 

N 

03-11-94 

Indef. 

ST94^815 

Florida  Gas 
Transmission 
Co 

Peninsula  Energy 
Services  Co. 

03-21-94 

G-S 

10.000 

N 

02-17-94 

Indef. 

ST94-4816 

Sabine  Pipe  Lir 
Co. 

0 

KCS  Energy  Mar- 
keting, Inc. 

03-21-94 

G-S 

4,839 

N 

F 

03-01-94 

03-31-94 

ST94^817 

Sabine  Pipe  Lir 
Co. 

B 

Midcoast  Energy 
Resources  Inc. 

03-21-94 

B 

10,000 

N 

F 

03-01-94 

03-31-94 

ST94-4818 

Algonquin  Gas 
Transmission 
Co. 

Bristol  &  Warren 
Gas  Co. 

03-21-94 

G-S 

412 

N 

F 

03-01-94 

Indef. 

ST94-^819 

Algonquin  Gas 
Transmission 
Co 

City  of 
Middleborough. 

03-21-94 

G-S 

34 

N 

1 

03-02-94 

Indef. 

ST94-4820 

Alabama-Ten- 
nessee Natur 
Gas  Co. 

II 

Burnsville  Gas  Co 

03-21-94 

B 

205 

N 

F 

09-01-93 

11-01-00 

ST94-4521 

Alabama-Ten- 
nessee Natur 
Gas  Co. 

II 

Alatenn  Energy 
Marketing  Co , 
Inc. 

03-21-94 

G-S 

559 

N 

11-01-93 

12-31-01 

ST94-4822 

Valero  Trans- 
mission. L.P. 

Northern  Natural 
Gas  Co. 

03-21-94 

C 

20,000 

N 

'          _ 

02-17-94 

Indef. 

ST94^823 

Questar  Pipelin* 
Co 

Mitchell  Energy 

Corp. 
City  of  Sugar  Hill  . 

03-21-94 

G-S 

22,000 

N 

03-1  &-94 

Indef. 

ST94^824 

Transcontinenta 

03-22-94 

G-S 

63 

N 

F 

03-02-94 

03-01-14 

Gas  P/L  Corp 

ST94^825 

Transcontinenta 
Gas  P/L  Corp 

Tuber  Oil  Co 

03-22-94 

G-S 

150.000 

N 

03-10-94 

Indef. 

ST94^826 

Northern  Illinois 
Gas  Co. 

Natural  Gas  Pipe- 
line, et  al. 

03-22-94 

C 

20.000 

N 

02-08-94 

02-28-94 

ST94-^827 

Norttiern  Illinois 
Gas  Co. 

Natural  Gas  Pipe- 
line, et  al. 

03-22-94 

C 

10.000 

N 

02-1 1-94 

02-28-94 

ST94-4828 

Northern  Illinois 
Gas  Co. 

Natural  Gas  Pipe- 
line, et  al. 

03-22-94 

C 

7.000 

N 

02-18-94 

02-28-94 

5194^829 

Tennessee  Gas 
Pipeline  Co. 

Channel  Indus- 
tries Gas  Co. 

03-22-94 

B 

150 

A 

02-23-94 

Indef. 

ST94^830 

Acadian  Gas 
Pipeline  Syste 

Tl. 

Columbia  Gulf 
Transmission, 
et  al. 

03-23-94 

C 

25.000 

N 

03-0&-94 

Indef. 

ST94-^831 

Acadian  Gas 
Pipeline  Syste 

n. 

Nat.  Gas  P/L  Co. 
of  Amenca.  et 
al. 

03-23-94 

C 

25.000 

N 

03-0&-94 

Indef. 
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ST94-^532 
ST94-^833 
ST54^e34 
ST94^535 
ST94-4836 

ST&4-4837 

ST5.'.-483-S 

ST54-4S39 

ST94-4840 

ST94-4841 

ST94-^342 

ST94-^843 

ST94-4844 

ST94-4&45 

ST94-J346 

STS4-4847 

ST54-4848 

ST94-t849 

ST94-4850 

ST94-tS5l 

ST94-:352 

ST94-^853 

ST94-4854 

ST94-4855 

ST94-^866 

ST94-4857 

ST94~i858 
ST94-4659 
ST&4-4860 
ST94-4861 
ST94-^&G2 


Transporter/sei'Sr 


Arkla  Energy  Re- 
sources Cc. 

Arkia  Energy  Re- 
sources Cc. 

Arkia  Er.ergy  Re- 
sources Co. 

Gas  Co.  of  Ue*> 
Mexico. 

Gas  Co.  c)  New 
Mexico. 

Gas  Co.  of  New 
Mexico. 

Gas  Co.  c',  New 
Mexico. 

Chanr>e!  Indus- 
tries Cas  Co 

Tennessee  Gas 
Pipeline  Co. 

Ozart(  Gas  Trar.s- 
missior,  System. 

Trunk  line  Gas  Co 

Trunk  line  Gas  Co 

Trunkiine  Gas  Co 

Trunklme  Gas  Co 

Texas  Gas  Trans 

mission  Co^p. 
Assoc.  Lousia-.a 

Intra  r  i.  Co. 
Natural  Gas  P/L 

Co  of  Arr»errC3. 
Natural  Gas  P'L 

Co  of  America. 
Natural  Gas  P'L 
Co.  of  America 
Columbia  Gusf 
Transmission 
Co. 
Columb.a  Gulf 
Transmissior> 
Co. 
Cotumt^a  Gulf 
Trans-n'ssion 
Co. 
Columbia  Gu't 
Transmission 
Co. 
Columbia  Guff 
Transmissron 
Co. 
Columbia  Giitf 
Transmission 
Co. 
Texas  Eastern 
Transmission 
Corp. 
Tennessee  Gas 

Pipeline  Co 
Tennessee  Gas 

Pipelir>e  Co. 
El  Paso  Natural 

Gas  Co. 

Transweslen 

Pipeline  Co 

Trans  western 

Pipeline  Cc 


Recipient 


CPS  Chem'cal 

Co.,  Ire. 
Colerran  Dairy. 

inc. 
Huason  FO'Ods. 

inc. 
T'ar.swesiern 

P  p€(ine  Co. 
Arriericar.  Proc- 
essing Maple 

Taps. 
E!  Paso  Natural 

Gas  Co. 
E!  Paso  Natural 

Gas  Co. 
KM>:I  Natural  Gas 

Indeck  Kirkwood 

L.P. 
Encore  Energy. 

Inc. 

Poiaris  Pipeline 

Corp. 
Ter.'^eco  Gas 

M3r>(et:n9  Co 
SeT-co  Energy 

Ser\'K;es,  Inc. 
N'cJIand  Cogen- 

eration  Venture. 
Boston  Gas  Co  .. 

Sc■u1^e^n  Natural 
Gas  Co.,  et  al. 

Texaco  Gas  Mar- 
keting. Inc. 

CaTex  Energy.  Inc 

Chevron  USA.. 

Inc. 
Torch  Energy 

Marketing,  Inc. 

Union  Oil  Co.  of 
California. 

Marathon  Oii  Co  . . 


Northern  Natural 
Gas  Co 

Tennessee  Gas 
Pip)eiine  Co. 

Texaco  Gas  Mar- 
keting, Inc. 

ErKJevco  Oil  & 
Gas  Co. 

Oak  RK3ge  Utidry 

District. 
Direct  Gas  Supply 

Corp. 
Atlantic  Richfield 

Co. 
Richardson  Prod- 

ucls  Co. 
Richardson  Prod- 

lOs  Co 


Date  filed 


03-23-94 
03-23-&4 
03-23-94 
03-24-94 
03-24-94 

03-24-94 

03-24-94 

03-24-&4 

03-24-94 

03-24-94 

03-24-54 

03-24-W 

C3-24-94 

03~24-e-4 

03-24-94 

03-25-94 

03-2S-94 

03-25-54 

C3-25-54 

03-25-54 

03-25-54 

03-2^54 

03-25-54 

03-25-54 

03-25-94 

03-25^94 


Pan  284 
subpart 


G-S 
G-S 
G-S 

G-HT 
G-HT 

G-KT 

G-KT 

G-l 

G-S 
G-S 
G-S 
G-S 
G-S 
G^S 
G-S 

G-S 

G-S 

G-S 
C-S 

G-£ 

G-S 

G 


03-25-54 
03-25-94 
03-25-94 
03-25-54 
03-25-54 


G-S 

G-S 


G-S 

G-S 
G-S 
G-S 
G-S 


Est.  max. 
daily 

quantity ' 


470 

163 

729 

•6.500 

4500 


AFF. 

\,AJ 


500 

N 

20.000 

N 

50.000 

N 

'0.400 

N 

50.000 

N 

•0.000 

N 

1.000 

N 

■C3.500 

N 

50.000 

N 

•3.280 

N 

70.000 

N 

OO.COO 

N 

50,000 

N 

SD.OOO 

N 

50.000 

N 

■0.000 

7.000 

35,000 

■'2283 

25.000 

20,000 

7.283 

3.438 

30.000 

25.000 

7070 


N 


N 

N 
N 
N 
N 
N 


Rate 
sch. 


Date  conv 
nr>er>ced 


03-01-94 
03-01-54 
03-01-54 
03-01-91 
10-01-51 

01-01-51 

01-01-50 

02-26-54 

n-O^-PS 

03-0-54 

03-0-1-54 

03-0--54 

03-01-54 

03-01-54 

12-01-53 

03-<:'^-54 

10-0--50 

03-01-94 

10-01-50 

03-01-54 


Protected 
lerfi- 
nation 
date 


02-2S-55 
02-25-55 
02-25-55 
03-:---5i 
Ircet 

Inoef 
Irxjet. 

InOr! 

I:>M! 

IrOef 

Indet 

inde!, 

tndef, 

Inde'. 

Indef. 

Ir-oe! 

02-28-55 

Inoet 

Indel. 


03-01-94     iO-3'>-Ccj 


03-01-54 


C3-0--54 


Inoei 


{>5-:<-5f 


03-01-54     C1--C-5? 


03-01-54 


02-25-54 


10-?  •-54 


03-3--54 


n-0i-93 

inoe! 

03-16-54 

Inoet 

03-01-54 

Inoef 

03-01-54 

03-:'i 

-54 

03-01-54 

03-:- •■ 

-5^- 
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ST94-<863 

Transppr1er/s< 

'ler 

Recipient 

Date  filed 

Part  284 
subpart 

Est.  max. 

daily 
quantity  ? 

AFF. 
Y/A/ 
N3 

Rate 
sch. 

Date  com- 
menced 

Projected 
termi- 
nation 
date 

Trans  western 

Citjola  Corp 

03-25-94 

G-S 

5  125 

N 

F 

03-01-94 

04-30-94 

Pipeline  Co. 

ST94-«384 

Transwestern 
Pipeline  Co. 

Enron  Gas  Mar- 
keting, Inc 

03-25-94 

G-S 

750,000 

A 

1 

02-25-94 

Indef. 

ST94-4865 

Transwestern 
Pipeline  Co 

Conoco  Inc  

03-2S-94 

G-S 

20,000 

N 

F 

03-01-94 

10-31-96 

ST94-4C56 

Transwestern 
Pipeline  Cc. 

CPM  Gas  Corp  . . 

03-25-94 

G-S 

7,500 

N 

F 

03-C1-94 

03-31-94 

3T&4^:£«7 

Transwestern 
Pipeline  Co. 

Enron  Gas  Mar 
keting,  Inc 

03-25-94 

G-3 

17,140 

A 

F 

03-€1-94 

03-31-94 

ST34-4863 

Transwestern 
Pipeline  Co 

Valero  Gas  Mar- 
keting, LP. 

03-25-94 

G-S 

.4.290 

N 

F 

03-01-94 

03-31-94 

SiS4-^£39 

Transwestern 
Pipeline  Co. 

US  Gas  Transpor- 
tation. 

03-25-94 

G-S 

5,140 

N 

F 

03-01-94 

03-31-94 

ST94-4370 

Transwestern 

Tristar  Gas  Mar- 

03-25-94 

G-S 

3,420 

N 

F 

03-01-94 

03-31-94 

Pipeline  Co. 

[      keting  Co 

ST94-;S/1 

Transwestern 
Pipeline  Co. 

NGC  Transpor- 
tation, Inc. 

03-25-94 

G-S 

15.430 

N 

F 

03-01-94 

03-31-94 

ST94-4372 

Transwestern 
Pipeline  Co. 

Valero  Gas  Mar- 
keting, LP. 

03-25-94 

G-S 

20.360 

N 

F 

03-01-94 

03-31-94 

ST94-4873 

Transwestern 
Pipeline  Co. 

Enogex  Services 
Corp. 

03-25-34 

G-S 

1.040 

N 

F 

0-3-01-94 

03-31-94 

ST94-^S74 

Transwestern 
Pipeline  Co. 

Tristar  Gas  Mar- 
keting Co. 

03-25-94 

G-S 

37.830 

N 

F 

03-01-94 

03-31-94 

STS4-4375 

Transwestern 
Pipeline  Co 

NGC  Transpor- 
tation, Inc. 

03-25-94 

G-S 

31.530 

N 

F 

03-01-94 

03-31-94 

ST94-4876 

Transwestern 
Pipeline  Co. 

Cla>lon  Williams 
Energy.  Inc. 

03-25-94 

G-S 

3,150 

N 

F 

03-01-94 

03-31-94 

ST94-^S77 

Transwestern 
Pipeline  Co 

Anthem  Energy 
Co.  L.P. 

03-2  5- .M 

G-S 

75,000 

N 

03-0'1-94 

Indof. 

ST94-v,378 

Valero  Trans- 
mission. LP 

Ficnda  Gas 
Transmission 

03-28-94 

C 

5.000 

H 

03-01-94 

Inclef. 

Co. 

t 
i 

ST94-;S79 

Vatero  Trans 
mission,  L.P 

Transwestern 
Pioeline  Co 

03-28-94 

C 

25.000 

N 

03-08-94 

Indef.     . 

STW^eSG 

Transtexas  Pip 
line. 

Flonda  Gas 
Transmission 
Co. 

03-23-9; 

c 

4.319 

N 

03-02-94 

Indef. 

ST94-488' 

ONG  Trans- 
mission Co 

Transok,  Inc  

03-28-94 

c 

10.000 

N 

09-08-93 

Indef. 

ST94-4522 

Transcontinent 

1 

Transco  Enerqy 

03-28-34 

G-S 

500.000 

A 

1 

C3-18-S4 

Indef. 

^ 

Gas  P/L  Cor 

■ 

Marketing  Co 

5794-4883 

National  Fuel  C 
Supply  C-orp 

as 

biiirty-2000  En 
ergy  Corp. 

03-23-94 

G-S 

70.000 

N 

03-18-94 

C2-23-1 4 

ST94-^8&4 

National  Fuel  C 
Supply  Corp. 

as 

Hub  Sen/ices.  Inc 

03-28-94 

G-S 

500.000 

N 

02-27-94 

01-11-14 

ST94-4385 

National  Fuel  C 
Supply  Corp. 

as 

Songer  Gas  Co 

03-28-94 

G-S 

100 

N 

Gl- 15-94 

01-15-14 

ST94-;.3S6 

National  Fuel  C 
Supply  Corp 

as 

Songer  Gas  Co 

03-23-94 

G-3 

500 

N 

01-16-94 

01-15-95 

5T94-43c7 

Florida  Gas 
Transmissior 
Co. 

0  &  R  Energy.  Inc 

03-23-94 

G-S 

100.000 

N 

02-25-94 

Indef 

S"!"  34^35^ 

Flonda  Gas 
Transmissior 
Co. 

Oryx  Gas  Market- 
ing, LP. 

03-28-94 

G-S 

100,000 

N 

02-24-94 

Inde' 

-  5T:u-^3c9 

Panhandle  Ecs 
ern  Pipe  Line 

• 

No-lh  Atlantic  Util- 
ities 

03-28-94 

G-S 

20,000 

N 

03-01-94 

04-30-98 

Co. 

I 

ST94^5J0 

Pan-andle  Eas 
ern  Pipe  Linf 

1  Arkia  Energy  War- 
1      keting  Co 

03-28-94 

c-s 

150.000 

N 

03-02-94 

02-01-98 

Ca 

S  794^6^1 

Panhandle  Eas 
em  Pipe  Linf 
Co. 

Anadarko  Tradf.g 
Co. 

03-28-94 

G-S 

25.000 

N 

03-05-94 

04-30-98 

S't4-:392 

Panhandle  Eas 
em  Pipe  Line 

1 

Consumers  Gas 
Co..  Ltd. 

03-28-94 

G-S 

20.000 

N 

F 

03-01-94 

10-31-94 

Co. 

1 

ST04-4393 

Panhandle  Eas 

Triumph  Gas  War 

03-28-94 

G-S 

100.000 

N 

1 

03-01-94 

04-30-98 

ern  Pipe  Line 

keting  Co 

Cc. 
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number ' 

Transporter/selief 

Recipient 

Date  filed 

Pan2S4 
subpart 

Est.  max. 
dai>y 
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AFF. 
Y/A/ 
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Rate 
sc^. 

Dale  com- 
menced 

Projected 

termt- 

nat»or> 

date 

ST94-4eS4 

Panh.3ndle  East- 
ern Pipe  Line 
Co. 

Princeton  Natu'al 
Gas  Co. 

03-28-94 

G-S 

10.000 

N 

03-01-94 

01-3^-99 

ST94-4e95 

Transok  Gas 
Transn-.iiion 
Co. 

Afgfl  Ppeiins  Co., 
etal 

03-28- 94 

C 

5  ceo 

N 

06-0^-93 

Indtt 

8754-4696 

Transck  Gas 
TrsnsmiSoiorr 
C-o. 

A.'^R  Pipelhne 
Co .  et  aL 

03-r'&-94 

C 

25.000 

N 

0&-04-93 

lr<fef 

S784-4837 

Montana  ?ca-i" 
Co. 

Colorado  Inter- 
state Gas  Co. 

03-29-94 

C 

10.000 

N 

02-01-93 

10- 3  ■»--:•* 

STS4-4898 

Monfa.'-a  Pc^r? 
Co. 

VMis'iOn  Basin 
Int?:.  Pipe'line 
Co. 

03-2:^94 

C 

20,000 

U 

12-17-92 

12-:-1-;' 

S  794-4899 

Montana  Pcv.tr 

Cciorado  Inlar- 

03-29-91 

n 

10.000 

U 

12-22-92 

» ?   1  -.    C  '< 

Co. 

sfa'.e  Gas  Co. 

ST94-4:00 

Montana  Pow:' 
Co. 

Ccio-ddo  Inter- 
J!3?e  Gas  Co. 

C2'29-?4 

c 

20.C03 

V 

03-01-93 

i9-:-i-:-2 

ST94-^0ei 

Mon.ar.3  Fqwv^ 
Co. 

Coio;aco  !r'c-r- 
state  Gas  Co 

03-29-94 

C 

1O.CO0 

r-i 

C&-C1-95 

10- 5  ••-02 

ST94-4902 

Monta-.a  Fewer 
Co. 

Cc'iorado  Inter- 
state Gas  Co. 

03-29-94 

C 

3:  .000 

u 

08-01-03 

10-31-02 

ST94-4903 

• 

Momars  Power 
Co. 

Morthcro  l^.-iturcl 
Gas  Co. 

03-.'?9-94 

C 

5,C00 

hi 

07-01-93 

03-31-95 

ST 94-4904 

Montana  Powe; 

CcScraSo  tirter- 

03-29-94 

C 

32,000 

N 

05.-01-^3 

iO-:-i-C:2 

Co. 

Elale  Gas  Co. 

ST94-49G5 

Delhi  Gas  Pipeline 
Cofp. 

Iranswestern  P'L 
Co.,  et  al. 

03-29-94 

c 

5.000 

N 

05-06-94 

indet 

519-1-1 90G 

Delhi  Gas  Pipe'tne 
.  Corp. 

A^.R  P'pe I'ine 
Co.,  et  al. 

03-29-94 

■^ 
0 

lO.ODO 

U 

03-02-94 

Iroet 

ST 94-4907 

Dettti  GcS  Pipeline 
Corp. 

ANn  Pipeline  Co.. 
et  ai. 

03-29-94 

c 

5,0C0 

N 

OS-Of'-?^ 

Inc/c' 

ST94-4908 

D?lhi  Gas  Pipeimci 
Corp. 

A.\'R  Pipehnc,  Co.. 
et  aL 

C3-29-94 

c 

20.000 

fj 

03-01-94 

Inrtel 

Sr64-4909 

Texas  Eastern 
Trcnsniission 
Corp, 

Untied  Cities  Gas  ■ 
Co. 

03-29-94 

G-S 

10,000 

N 

03-09-94 

ci-2'-:-'5 

ST94-4910 

Oktex  Pipel.nc  Cc 

Ong  Western,  lr« 

03-29-94 

G-S 

5.00c 

N 

CS-0€^-<^3 

ind-'  { 

ST94-*91 1 

Oktex  Pipeline  Co 

Equitable  Re- 
sources Market 
ing  Co. 

03-29-94 

G-S 

50.000 

'4 

0«M)i-93 

loi-zt 

ST94-4912 

Texas  Earle'h 
Tr  in.?  mission 
Corp. 

Povirfs  Corp  

03-29-94 

G-S 

2.S.2G0 

hv 

03^31-94 

'r,:>=t 

ST94-4913 

Natural  Gas  P/L 
Co.  of  Amc'ica 

Arcadian  Corp    ... 

03-29-94 

G-S 

5.000 

fSr 

03-01-94 

05-3 '> -'-3 

STS4-^914 

Natural  Gas  P'V 
Cc.  of  Arr-rica. 

Psoasus  Energy 
Corp. 

03-29-94 

G-S 

30.000 

N 

.  03-03-94 

iroel 

STS4-4915 

CNG  Trails 
mission  Ccrp 

Enc-gy  Sal«;s  Co  . 

03-29-94 

G-S 

2.CC'0 

U 

03-09-94 

04-2:-^ 

ST94-4915 

C^Ki  Trar^s- 
missio,-)  Corp. 

Gio^l  Petrole'jm 
Corp. 

03-29-94 

G-S 

30C00 

N 

03-16-94 

04-30-^-4 

ST94-4917 

CNG  Trar^- 
miss'on  Corp. 

Columbia  Gas  of 
Ohio,  (nc 

03-29-94 

G-S 

675 

U 

03-13-94 

C3-3-.-9'-i 

ST94-4918 

CNG  Trans- 
mission Corp 

Bristol  &  Warren 
Gas. 

03-29-94 

G-S 

537 

N 

03-1A-.9/. 

04-?:.-c4 

ST94-4919 

CNG  Trans- 
mission Ccrp 

Volunteer  Energy 

03-29-94 

G-S 

15,000 

N 

03-14-94 

C4-3:-94 

ST94-4920 

CNG  Trans- 
mission Corp 

eastern  MarV.cting 
Corp. 

03-29-94 

G-S 

100.000 

N 

03-08-f>4 

04-50-94 

ST94^921 

CNG  Trans- 

Eq.jilabie Re- 

03-29-94 

G-S 

2C0.C:0 

U 

02-24-94 

r.i-:.c^c3 

mission  Corp 

sojrces  Market- 

ST94-4922 

Willisfon  Bacin 
Inter.  P'L  Co 

Exxon  Corp  

03-29-M 

G-S 

310 

A 

03-01-94 

03-11-95 

ST&4-4923 

CfJG  Trans- 
mission Corp 

En-trgy  Sales  Co  . 

03-29-94 

G-S 

2  000 

N 

03-09-94 

C4-2:-W 

ST94-4924 

Channel  lnd>E- 
tries  Gas  Co^ 

Tennessee  Gas 
Pipeline  Co. 

03-30-94 

" 

-■co.ooo 

N               1 

02-02-94 

Indcl 
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number ' 

Transporter/! 

eller 

Recipient 

Date  filed 

Part  284 
subpart 

Est.  max. 

daily 
quantity  '■' 

AFF. 

Y/A/ 

N3 

Rate 

sch. 

Date  com- 
menced 

Projected 
termi- 
nation 
date 

ST94^925 

Transok  Gas 
TransmissK 
Co. 

n 

ANR  Pipeline  Co.. 
etaL 

03-30-94 

C 

12,000 

N 

1 

08-01-93 

Indef. 

ST94-:926 

Natural  Gas  F 
Co.  of  Ame 

/L 
lea 

Texaco  Gas  Mar- 
keting Inc. 

03-30-94 

G-S 

15.000 

N 

F 

03-01-94 

02-28-95 

ST94-:927 

Tennessee  G 
Pipeline  Co 

IS 

NGO  Develop- 
ment Corp. 

03-30-94 

G-S 

5,000 

N 

1 

03-01-94 

Indef 

ST94-:928 

Tennessee  G 
Pipeline  Co 

IS 

Interstate  Gas 
MarVeting  Inc 

03-30-94 

G-S 

12,000 

N 

F 

03-01-94 

Indef. 

ST94-J929 

Tennessee  G 
Pipeline  Co 

IS 

0  &  R  Energy  Inc 

03-30-94 

G-S 

5,000 

N 

F 

03-01-94 

Indef. 

ST94-^930 

Tennessee  G 
Pipelir>e  Co 

IS 

Enron  Gas  Mar- 
keting Inc 

03-30-94 

G-S 

14.000 

N 

F 

03-01-94 

Indef. 

Sr94-4931 

Tennessee  G 
Pipeline  Co 

IS 

National  Gas  Re- 
sources, LP. 

03-30-94 

G-S 

20,202 

N 

1 

03-01-94 

Indef 

ST94-J932 

Tennessee  G 
Pipeline  Co 

IS 

Gasco,  Inc  

03-30-94 

G-S 

10,000 

N 

F 

03-01-94 

Indef. 

ST94-^933 

Tennessee  G 
Pipeline  Co 

IS 

Enron  Gas  Mar- 
keting, IfK. 

03-30-94 

G-S 

14,100 

N 

F 

03-01-94 

Indef. 

ST94^934 

Tennessee  G 
Pipeline  Co 

IS 

0  &  R  Energy  Inc 

03-30-94 

G-S 

5,000 

N 

F 

03-01-94 

Indef. 

ST94-4935 

Tennessee  G 
Pipelir>e  Co 

IS 

Imco  Recycling  .. 

03-30-94 

G-S 

2,100 

N 

F 

03-15-94 

Indef. 

ST94-^936 

Tennessee  G 
Pipeline  Co 

s 

Connectcut  Natu- 
ral Gas  Corp 

03-30-94 

G-S 

15,000 

N 

F 

03-0 1-9» 

Indef 

ST94-4937 

Midwestern  G 

JS 

Associated  Natu- 

03-30-94 

G-S 

21,661 

N 

F 

03-01-94 

Indef. 

~ 

Transmissic 
Co. 

n 

ral  Gas  Inc. 

ST94-4938 

Norttiern  Nati 
Gas  Co 

■al 

Aurora  Natural 
Gas  arx3  Assoc 
Prod. 

03-30-94 

G-S 

5,000 

N 

F 

01-04-94 

Indef. 

ST94-4939 

Iriquois  Gas 
TransmissK 
Sys. 

n 

Connecticut  Natu- 
ral Gas  Corp 

03-30-94 

G-S 

5,154 

N 

F 

03-01-94 

04-01-94 

ST94^940 

•rocHKJis  Gas 
Transmissic 
Sys. 

n 

New  England 
Power  Co 

03-30-94 

G-S 

30,355 

N 

F 

03-02-94 

04-01-94 

ST94-4941 

imqtjois  Gas 
TransmissK 
Sys. 

1 

Direct  Gas  Sup- 
ply/lesco.  Inc 

03-30-94 

G-S 

9,931 

N 

F 

03-01-94 

04-01-94 

ST94-4942 

Iroquois  Gas 
TransmissK 
Sys. 

T 

Continental  En- 
ergy Marketing. 
Inc. 

03-30-94 

G-S 

10,221 

N 

F 

03-01-94 

04-01-94 

ST94-J943 

Iroquois  Gas 
Transmissic 
Sys. 

1 

Connectrcut  Natu- 
ral Gas  Corp 

03-30-94 

G-S 

8,408 

N 

F 

03-02-94 

04-10-94 

ST94-:944 

Panhandle  Ee 
em  Pipe  Lit 
Co. 

it- 
e 

Letjanon  Chemi- 
cal. 

03-31-94 

G-S 

100 

N 

1 

05-01-93 

04-30-98 

ST94^945 

Panhandle  Ea 
em  Pipe  Lir 
Co. 

e 

Direct  Gas  Supply 
Corp 

03-31-94 

G-S 

20,000 

N 

1 

11-04-93 

04-30-98 

ST94-^946 

Panhandle  Es 
em  Pipe  Lir 
Co 

e 

Michigan  Gas  Util- 
ities. 

03-31-94 

G-S 

15.000 

N 

F 

11-01-93 

10-31-98 

ST94-4947 

Panhandle  Ea 
em  Prpe  Lir 
Co. 

it- 
e 

Tristar  Gas  Mar 
keting  Co 

03-31-94 

G-S 

30,000 

N 

1 

11-17-93 

04-30-98 

ST94-^948 

Par^andle  Ea 

;l- 

Big  Co  

03-31-94 

G-S 

200 

N 

1 

0&-01-93 

04_30_94 

em  Ppe  Lir 
Co. 

e 

ST94^949 

Panhandle  Ea 

if- 

GPM  Gas  Corp 

03-31-94 

G-S 

9,000 

N 

1 

05-01-93 

04-30-98 

\ 

ern  Pipe  Lir 
Co. 

e 

ST^4-4950 

Panhandle  Ea 
em  Pipe  Lir 
,    Co 

it- 

e 

Southeastern 
Michigan  Gas 

03-31-94 

G-S 

38.133 

N 

F 

02-01-94 

10-31-97 

ST  94^951 

Panhandle  Ea 
ern  Pipe  Lir 
Co. 

>t- 
e 

Arcadian  Partners. 
L.P. 

03-31-94 

G-S 

6,500 

N 

F 

02-01-94 

10-31-94 
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Dcxket 
numtser ' 


ST94-4952 

ST94-4953 

ST94^954 
ST94-4955 

ST94-4956 
ST94-4957 
ST94-J958 

5194-5959 
ST94-4960 

ST94-J96' 
ST94-^962 
ST94-4963 

ST94-^964 
ST94-J965 
ST94-4966 
ST94^967 
ST94-4968 
ST94-4969 


Transporter/seller 


Panhandle  East- 
ern Pipe  Line 
Co. 

Trunkline  Gas  Co 

Trunkline  Gas  Co 
Enogex  inc  


Recipient 


Artcia  Energy  Re- 
sources Co. 

Tennessee  Gas 
Pipeline  Co. 

MKlwestem  Gas 
Transmission 
Co. 

Channel  Indus- 
tries Gas  Co. 

Channel  Indus- 
tnes  Gas  Co 

Channel  Indus- 
tries Gas  Co 

ONG  Trans- 
mission Co. 

Channel  Irxlus- 
tries  Gas  Co 

ChancJeleur  Pipe 

Line  Co. 
Sabine  Pipe  Line 

Co. 
Sabine  Pipe  Line 

Co. 
Sabirre  Pipe  Line 

Co. 
Sabine  Pipe  Line 

Co. 
Algonquin  Gas 

Transmission 

Co. 


National  Steel 
Corp. 

North  Canadian 
Marketing  Corp 

Unigas  Energy, 
Inc. 

Panhandle  East- 
ern Pipe  Line 
Co. 

Princeton  Natural 
Gas  Co. 

National  Fuel  Gas 
Distnbution  Co 

National  Gas  Re- 
sources, L.P 

Seagull  Marketing 

Services,  Inc. 
Tennessee  Gas 

Pipeline  Co..  et 

al. 
Amerada  Hess 

Corp. 
Caprcxk  Pipeline 

Tennessee  Gas 
Pipeline  Co.,  et 
al. 

Asscx;iated  Natu- 
ral Gas.  Inc. 

Arkia  Energy  Mar- 
keting Co. 

GEDI  Inc 


Date  filed 


American  Hunter 
Energy. 

Appalachian  Gas 
Sales. 

New  Jersey  Natu- 
ral Gas. 


03-31-94 

03-31-94 
03-31-94 
03-31-94 

Oa-31-94 

03-31-94 
03-31-94 

03-31-94 
03-31-94 

03-31-94 
03-31-94 
03-31-94 

03-31-94 
03-31-94 
03-31-94 
03-31-94 
03-31-94 
03-31-94 


Part  284 
subpart 


G-S 

G-S 
G-S 
C 

G-S 
G-S 
G-S 

G-l 
C 

G-l 

C 

C 

K-S 
G-S 
G-S 
G-S 
G-S 
B 


Est.  max. 

daily 
quantity ' 


17.161 

155.250 

103,500 

10,000 

25,000 
25,000 
20,000 

50,000 
50,000 

50,000 
50,000 
50,000 

30,000 
100.000 
30,000 
50,000 
50,000 
1,221 


AFF. 

Y/A/ 
N^ 


N 

N 
N 
N 

N 
N 
N 

N 

y 

N 
N 
Y 

N 
N 
N 
N 
N 
N 


Rate 
sch. 


Date  com- 
menced 


02-15-94 

03-03-94 
03-01-94 
03-11-94 

02-01-94 
03-01-94 
03-01-94 

03-01-94 
03-30-94 

03-04-94 
03-12-94 
03-05-94 

02-26-94 
02-01-94 
02-01-94 
02-01-94 
02-01-94 
03-03-94 


Projected 
termi- 
natK>n 
date 


03-31-95 

Indef 
Indef 
Indef 

Indet 
Indef 
Indet. 

Indef 
Indet. 

Indef 
Indef 
Indef. 

Indef. 

Indef 

Indef 

Indef 

indef. 

Indef. 


'ill^r^  maximum  daily  volumes  KKludes  volumes  reponed  by  the'  filing  company  m  MMBTU,  MCF  and  DT 
•N ^SSs^XS^n^""''^"^  '°  ^""'^^  *"'°"^'^ '"  '"^  transaction.  A  "Y"  indicates  aftiliation.  an  "A"  indicates  marketing  atfit.aticn,  and  a 


II'K  0«iL.  94-1.1071  Filftd  .5-31-W4:  H:4r>  iim| 
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[Docket  No.  RP93-99-000] 

Colorado  Interstate  Gas  Company; 
Informal  Settlement  Conference 

M.iy  25.  1994. 

Take  notice  that  an  informal 
settietnent  conference  will  be  convened 
ill  this  proceeding  on  Tue.sdav.  June  7, 
1994.  at  10  a.m..  at  the  offices'  cjf  the 
Federal  Regulatory  Commission,  810 
First  Street.  NE..  Washington,  DC.  for 
the  purpose  of  discussing  settlement  in 
itu'  uhove-refenenced  docket. 

Ajiy  party,  as  defined  by  IH  CF'R 
:tK."i  102(r).  or  any  participant,  as 


dernied  by  18  CFR  3H.S.  102(h),  is  invited 
to  attend.  Persons  wishing  to  biK:ome  n 
party  must  move  to  inter\'ene  and 
re<x'ive  intervener  status  pursuant  to  the 
Commission's  regulations  (18  CFR 
385.214). 

For  additional  information,  contact 
Lonia  |.  Hadlock  at  (202)  20H-0737. 
I.oLt  D.  Ca.shell. 

St-crrtary- 

If  R  Ooc.  94-1.1266  Filed  .^)r.11-94;  H:4,o  ami 

eiLUNC  CODE  6T17-01-M 


[Docket  No.  RP93-1 87-000,  et  al.J 

Equitrans,  Inc.;  Informal  Settlement 
Conference 

.M;iy  2.5.  1W»4. 

Take  notice  that  an  informal   . 
confertmce  will  be  convened  in  this 
pro<;eeding  on  Thursday,  June  2, 1994. 
at  10  a.m..  for  the  purpose  of  exploring 
the  pos.sible  settlement  of  the  above- 
referenced  docket.  The  conference  will 
be  held  at  the  offices  of  the  Federal 
Energy  Regulator^'  Commission,  810 
First  Strt^et.  NF.,  Washington,  DC. 
2042fi. 

Any  party,  as  defined  by  18  CFR 
;}H5. 102(c),  or  any  participant,  as 
defined  by  18  CFR  385.in2(b),  is  invited 
to  attend.  Persons  wishing  to  become  a 


party  must  move  to  tnt": 
receive  intervener  status 
Commis'ijon's  regulationp  (18  CFR 
385.214). 

For  additional  inform 
contact  Hollis  J.  Alptrt  a 
0733  or  An.old  H.  Meltz 
2161. 

Lolf  O.  CashcU. 
SfiTt  '.cry. 
IFR  IXk.  ^4-13;:ft7FiK) 

B--UN3  C00€  9717-01-M 


ion.  olease 

(202) 208- 

^t  1202)  2Da- 


11-144:  8:45  ;«^i 


[Docket  No.  =^P54-24a-O0C 


K  h  Intorstate  Gas  Iran 
Waiver  of  Tariff  Provisioh 


.TH 


Take  ncticf  •hit  cri  Mi 
N  lritfrst,jtt  Gas  Transmi 
liOil;,  tkindered  for  fi'.'.r.z 
a  ontr-tirr.e  waiver  of  cc 
FFRC  Gas  Tiiriil  Second 
Volumi«  No.  1-B,  Sheet  ■■ 
15.  "F'.i'i'  And  Loss  Rein: 

KNl  stci'Gs  th.it  thffari! 
v.oi.!d  r€-qui.-e  K_\'l  to  fsit 
and  ioss  reiiTibursem  ;n* 
lu."ie  1.  19v)4  (to  be  el.^-r-'l 
1994)  bssod  on  only  thre 
October.  November,  and 
1993.  KNI  states  th,-)t  a  Hi 
on!y  thrte  months  of  d?,t 
intorrei.liy  represent  the 
reimbursement  f>ercent3^ 
pr»ispntinij  an  tnaccarjle 
ir.ojrriuiete  picture.  KNl 
leas?  tiA  five  months  of  d; 
necessary  to  acxurotely  n 
and  ioss  re!mbiir<ement 

KNl  respectfully  req  j' 
Commission  g.-uni  3  one- 
Section  15  "Fael  and  Los  ■> 
Reimbursement"  tohilovv 
this  annual  report  to  take 
1.  19'j5.  KNl  states  tna:  t> 
such  relief,  on  3  one-ti.Tii 
f-n.jbie  KNl  to  make  its  fii 
bised  on  fifteen  months  < 
h><tonral  fuel  and  loss  rr 
datu  (0<.!ober  H93-Dfcce 
rather  than  on  three-mon 
(Octob«T-D<^ember  ict<^3 

Any  person  desiring  to 
protest  said  fili.ng  should 
to  intervf  ne  or  protest  w 
Ener>!y  ReEu!ator>'  Cornm 
North  Cppitol  Street.  NE., 
DC  20426.  in  accordance 
385.214  and  385.211  oft 
Commission  s  Rules  and 
All  suc.*5  motions  or  protc  > 
filed  on  or  before  June  2 
will  be  considered  by  the 
in  determining  the  appro 
bf  taken,  but  -.vill  not  sc- 
protesf.mfs  p,irtit-s  to  tht- 
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ene  and 
pursuant  to  trie 


mission  Co. 


13.  19  M.  K 
Ksion  Co., 
:t;  request  ft-r 

lianre  with 
Revised 
o.  21.  Station 

ursement."' 

provision 
a  revised  liei 
ercenti^ee  en 

e  'uiy  i. 

months: 
)c-cember  o( 
ng  ha  jvd  on 
would 
Ufcl  and  loss 

for  1^93  by 
•jid 

rg  .'s  thel  at 
3  are 

.■ire  the  fu''l 
entni,*6. 

?  that  the 

nc  waiver  of 


^>s 


;  erj 


the  filing  of 
p'ar.p  on  June 
ranting  of 
basis,  will 
t  yetirly  fiiins, 
actual, 
mbursement 
iber 1994) 
h.s  of  data 

■)•?  heard  or  to 
]](•  a  motion 
the  Federal 
SMon,  825 
Washington, 
virh  18  CFR 

[emulations. 
's  should  be 
094.  Protests 

L'omm;ssion 
;  riate  action  to 

e  to  make 
rai.et^d;ng. 


i  h 


Any  person  wishing  to  become  a  par.y 
must  file  a  motion  to  inten'ene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  public  reference  room. 
Lois  D.  Cashell. 
Sftrrtarv. 

IF.R  Doc.  &4- 13268  Filfd  S-Jl-^; .«  45  ami 
BILLING  CODE  67t7r01-M 


[Oocket  No.  GT94-44-O0CJ 

T.Tjnkline  Gas  Comparry;  Proposed 
Changes  in  FERC  Gas  Tariff 

M,.y  25.  14*^ 

Take  notice  »hal  on  MaV  20,  1994 
Trunkline  Gas  Company  (Tni.'ikline) 
trnder^-d  for  filing  revised  tariff  sheets 
to  its  FEF.CGes  Tariff,  First  Revised 
Voiume  No.  1  as  listed  on  Append!-*  No. 
1  attached  to  the  filing.  Trunkline 
proposes  that  the  revised  tariff  shee's 
listed  on  Appendix  No.  1  f)ei;ome 
e'7ec{ive  September  1,  1993.  Novftmbtr 
1,  1G93,  Dece.'Tiber  1,  1993.  J.^nucry  1, 
1994,  F»bri^7  1.  1994.  Starch  1.  1^94. 
April  1.  Ii394^'\pril  i."..  1944,  :^n(i  Nk-y 
1,  l'>94,  respetlivf^ty. 

Trunktine  states  that  th: ;  filing  is 
being  made  in  comp'i.ince  with  Section 
1.54.4(b)  of  thii  Cc.'r.mis-sion's 
Regulations.  The  revised  tariff  sh?.t< 
retlect  updates  to  UiQ^Inde.x  of  Firm 
Custonters  and  the  addition  of  this 
st-.-rricn  to  the  Table  of  Co;itcrit.s  in 
Trunkline's  FERC  Gas  Tariff.  First 
Revised  Volume  No.  1. 

Trunkline  states  that  copies  of  this 
fili.'ig  are  being  mailed  to  ail 
jurisdicTion.^1  customers  and  inU  rested 
state  regulatory  agencies. 

Any  person  desiring  to  be  heard  or  to 
protect  said  tiling  should  file  3  motion 
to  inten  ene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street.  N.E.,  Washington, 
EC  20426,  in  accordance  with  Sections 
385.211  and  3B5.214  of  the 
Commission's  Rules  and  Regulations. 
Ail  such  motions  or  protests  should  be 
filed  CD  or  before  June  2,  1994  Protests 
will  be  considered  by  the  Commission 
m  determining  the  appropriate  action  to 
be  taken,  but  will  not  sen-e  to  make 
protectants  parties  to  be  proceeding. 
Any  person  wishing  \o  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspec:tion  in  the  public  reference  room 
LoLs  C.  Cashell. 
SKretiity 
IFR  D.X   94-ri:tv5  Fii.'d  '^.-.'nV'+4  a.4S  „.-n| 

B'LUNC  CODE  67l7-0t-M 


[Project  No.  2402-003.  Michigan] 

Upper  Peninsula  Power  Company; 
Notice  of  lOu)  Meeting 

May  25,  1994. 

a.  Date  and  Tims  ofMtKting:  June  8, 
1904  at  9  am  to  3  pm 

b.  Phcf.  Ml  State  Library  &  Hisforicd 
Museu.m,  4th  Floor,  717  West  Allegan 
(Downtown).  Lansing,  K-U  48918,  (517) 
373-0510. 

c.  FEHC  Contact:  CarLisa  Linton  (201) 
219-2802.  Ed  Lee  (202)  219-2809. 

d  Purpose  of  the  Menting:  The 
Ff deral  Enerty  Reguljtnr^  Cominission. 
the  Michigan  Department  of  Natural 
Resources,  and  the  Department  of  ?hp 
Interior  intend  to  have  a  Section  10(i) 
discussion  end  negotiation  for  the 
Pn(:i:ett  Hydro  Project  No.  2402, 

e..  Proposed  Agenda:  A.  Inf.'-od'.iction. 
Recognition  of  meeting  participcnts. 
Teleconference  procedures;  B.  Sc'ctinn 
10(i)  issues  discussions:  C  Section  10;ij 
negotia'.tons;  D.  Issues  outside  of  10(i) 
discussion:  and,  E.  Fclhow  up  actions. 

f.  All  iocal.  st-3te  nnd  Federal  agencies. 
L'^dian  Tribes,  and  interested  parties,  arc 
hereby  invited  to  attend  this  meeting  as 
p.'irtjc;pant.s  Questions  should  be 
directed  to  Messrs.  Linton  .^nd  Lee  :)t 
thi^  numbers  lisred  above. 
Luis  D,  Cashc-a. 
St-i.-xlary 
fFR  Doc.  <?i-132D.4Fi)fd  5-:«l-P4:  S.45  :s\:\ 

BtLUHG  CODE  S?t7-C«-»« 


[Docket  No.  CP9 V-SSO-OOO) 

Washington  Natural  Gas  Company,  as 
Project  Operator:  Application 

MoV  25,  1-iM. 

Thke  notice  that  on  Mav  17,  19!»4, 
Washington  Natural  Gas  Company,  cs 
Project  Operator  of  the  Jackson  Prairie 
Storage  Project  (Applicant).  815  Mercer 
.Strttt.  Seattlfl,  Washington  93109,  filed 
an  abbreviated  application  pursuant  to 
section  7(c)  of  the  Natural  Gas  Act  and 
Pnrt  157. 7|a)  of  the  Commission's 
Regulations  under  the  Natural  Gas  A- 1 
for  3  certificate  of  public  convenience 
and  necessity  authorizing  the  further 
testing  and  development  of  an  under 
ground  reservoir  for  th-?  possible  storr:ge 
of  gas  in  the  Jackson  Prairie  Project 
located  in  Lewis  County,  Washington. 
all  as  more  hilly  set  forth  in  the 
application  on  file  with  the  Commission 
and  open  to  public  inspection. 

Applicant  states  that  the  Jackson 
Prairie  Storage  Project  is  an  aquifer  tvp- 
storage  facility  which  provides  the 
storage  capacity  under  existing 
authorizations  to  en.ible  Northwest 
Pipeline  Corporation  (Northwest)  to 
pro\  ide  a  winter  "Reason  peaking  serv  it  ^ 


for  Its  <:ustomers  under  Rate  Schedules 
SGS-1.  SGS-2  and  SGS-21  in  its  FERC 
(ins  Tariff.  Third  Revised  Volume  No.  1. 
.Applicant  further  states  that  the  Storage 
Project  is  cxinnected  to  North  west  "s 
mainline  in  Lewis  County,  near 
Chehalis.  Washington,  anci  Applicant 
ret:eives  gas  from  Northwest  at  the 
interconnection,  transports  the  gas 
through  the  Project  facihties.  stoics  tlio 
gas  in  the  Projeci  and  withdraws  the  gas 
on  instructions  from  Northwest  and 
transports  the  gas  and  returns  it  to 
Northwest  at  the  interconnection. 
Applicant  further  states  that  tiie 
Storage  Project  is  owned  in  joint  and 
ec|ual  individual  interest  by  Washington 
-Natural  Gas  Company  (Washington 
Natural).  The  Washington  Water  Power 
Company  and  Northwest.  It  is  said  that, 
pursuant  to  agreement  among  the 
owners.  Washington  Natural  acis  as 
Project  Operator,  that  the  Federal  Power 
Coriiniission  certificated  Washington 
Natural  as  Projt^ct  Operator  in  its 
r"[ire.set-,tative  capacity  to  operate  the 
Storage  Project  (Opinion  No.  620:  4" 
Vl'C  1527  (1972))  an(^  the  Storage   "^ 
Pri)j»-(.;  is  operated  pursuant  to  a  Gas 
Storage  Project  Agreement  which  is  on 
tile  witii  the  Commission  as  Wasliiiigton 
Natural's  Rate  Schedule  .S-1  in  its  FTRC 
Cias  Tiihff.  Original  volume  No.  1. 
.Applicant  seeks  authorization  to 
conduct  up  to  a  two-year  progrsm.  for 
further  testing  and  development  of  Zone 
9  in  the  Jackson  Prairie  Storage  Project. 
Ihe  testing  and  developm.ent  propostil 
will  include  the  drilling  of  two  new 
wells  (an  observation  well  and  an 
iiijcKJlion/withdrawal  well)  and  related 
tiiciiities  at  a  cost  of  $950,000,  and 
itijecticn  of  3.0  Bcf  of  cushion  gas  at  a 
(  ost  of  Sfi.000.000.  Also,  the  Applicant 
requests  authority  to  temporarily  install 
.ir.d  subsequently  remove,  a  600  HP 
n'li'jl  compressor  in  order  to  expedite 
thi;  injection  proce.vs.  Applicant  .states 
th.it  the  total  projected  cost  of  the 
testing  program  is  $7,163,000.  Further, 
.Applicant  requests  expeditious  approval 
1)1  said  application  in  order  to  allow  for 
a  prompt  determination  of  the 
possibilities  for  full  development  of  the 
Zont!  9  reservoir.  Applicant  states  that 
development  of  additional  storage 
( apacitv  may  help  meet  the  growing  gas 
demand  in  the  Pacific  Nortluvt-sf.  and 
thus,  prompt  commencement  of  the 
testing  program  is  in  the  public  interest. 
.Xny  person  desiring  to  be  hoard  or  to 
make  any  protest  with  reference  to  s.iid 
application  should  on  or  before  June  15. 
1<);M.  file  with  the  Federal  Energy 
Kegulatcry  Commission.  Washington, 
DC  20426,  a  motion  to  inte.'-vene  or  a 
I  rot  est  in  accordan<:e  with  the 
riMiiiirenients  of  the  Commission's  Rules 
ot  i'r.u  ticH  and  Pn>c:edure  (18  fiFK 


385,214  or  .385.211)  and  the  Regulations 
under  the  Natural  Gas  Act  (18  CFR 
157,10),  All  protests  filed  with  the 
Connnission  will  be  considered  by  it  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve -to  make  the 
protestanls  parties  to  thfe  proceeding. 
Any  person  wishing  to  become  a  partv 
to  a  proceeding  or  to  participate  as  a 
party  in  any  hearing  therein  must  file  a 
motion  to  intervene  in  accordance  w  ith 
the  Commission's  Rules, 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commis,sion  on  its  own  review  of 
the  m.^tter  finds  tliat  a  gfant  of  the 
certificate  and  permission  and  approval 
for  the  proposed  conslruc:tion  and 
operations  are  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or 
d  the  Comm.ission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notit:e  of  such  hearing 
will  be  duly  givuu. 

L'nder  the  procedure  herein  provided 
tor.  unless  otherwise  advised,  it  will  be 
uiuiecessary  for  .Applicant  to  apin-ar  or 
be  represented  at  the  hearing. 
Lois  O.  Cashell. 
.S'ejTf- to  ry 

ll-K  DiK.  «4-Ki_'M  Filiul  5-:)l-'U;  H  4.5  ,w.\ 
BILUNG  COOE  S;i7-«1-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL -4889-6] 

Notice  of  Disclosure  of  Confidential 
Business  Information  Obtained  Under 
the  Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act  to  EPA  Contractors 

/•GENCr:  finvirntmiental  Protec  tion 

Agency  (EPA). 

ACTION:  Notice;  request  for  comment. 

SUMMARY:  EPA  hereby  complies  with  the 
r.tquiremeiits  of  40  CFR  2.301(h)  for 
authorization  to  disclose  Superfund 
(onfidential  business  information 
("t^nr'l  which  has  been  submitted  to 
EP.A  Region  2:  Emergency  and  Remedi.,1 
Response  Division  to  the  fuilowinq 
contractor:  TRC  Environmental  Corp. 
(  TKC")  of  New  York.  New  York 
(referrt-d  Ui  hiTeinafter  .^s  '"Conlraclor"): 


and  to  the  following  sulK;ontractor: 
DNTiCorp  Viar  of  Alexandria,  Virginif 
(referred  to  hereinafter  ns 
"Subcontractor"),  TRC's  princ:ipal 
offices  are  located  at  291  Broadway, 
suite  1206,  New  York,  New  York  l'0OO7 
DynCorp  Viar's  principal  offices  are 
located  at  300  North  Lee  Street, 
Alexandria.  Virginia  22314-2695. 
FOR  FURTHER  INFORMATION  CONTACT: 
Leslie  Peterson.  Program  Support 
Branch.  Emergency  and  Remedial 
Response  Division,  Environmental 
Protection  Agency,  Region  2.  26  Fe.Jem! 
Plaza,  New  York.  New  York  10278. 
Telephone  (212)  264-9251, 
NOTICE  OF  REQUIRED  DETERMINATIONS, 
CONTRACT  PROVISIONS  AND  OPPORTUNITY 
TO  COMMENT:  The  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Ac:t  of  1980 
("CERCLA").  as  amended,  (commonly 
known  as  "Superfund")  requires  the 
establishment  of  an  administrative     « 
record  upon  which  the  President  shall 
ba.se  the  selection  of  a  response  action 
CERCLA  and  the  National  Oil  and 
Hazardous  Substances  Pollution 
Contingency  Plan.  40  CFR  part  300.  also 
require  the  maintenance  of  many  other 
re(  ords.  including  those  relevant  to  cost 
recovery.  EPA.  Region  2.  has  entered 
into  Contract  No.  68-W4-0020  with 
TRC  for  management  of  these  records. 
Pursuant  to  Contract  No.  68-W4-002(). 
DynCorp  Viar  has  entered  into  a 
subcontrac:t  with  TRC  under  Work 
Assignment  No,  00,3-RECD  pursuant  to 
which  DynCorp  Viar  provides 
inh/rmation  management  support 
.services  to  EPA.  Region  2.  EPA.  Region 
2.  has  determined  that  disclosure  of  CBI 
lo  employees  of  the  above  Contractor 
and  Subcontractor  is  necess^iry  in  order 
that  the  Contractor  and  Subcontractor 
may  carry  out  the  work  required  by  the 
above  contract  and  subcontract  with 
EP.A,  The  contract  and  subcontract 
complies  with  the  requirements  of  40 
CFR  2,301{h)(ii).  EPA.  Region  2. 
requires  that  each  employee  of  the 
('ontrac:tor  and  Subcontractor  who  will 
have  access  to  CBI  sign  a  written 
agretjment  that  he  or  she  (1)  Will  use  th.- 
information  only  for  the  pu.rpose  of 
carrying  out  t.he  work  requirc^d  by  the 
contract  or  subcontract.  (2)  shall  refrain 
from  disclosing  the  information  to 
anyone  other  than  EPA  without  the 
prior  written  approval  of  each  affected 
business  or  of  an  EPA  legal  office,  and 
(3)  shall  return  to  EPA  all  copies  of  the 
information  (and  any  abstracts  or 
extracts  therefromi  upon  reque.st  Irnin 
the  EPA  program  office,  whenever  the 
information  (and  any  abstracts  or 
extracts  therefrom)  is  no  longer  retjiiired 
hv  l!ie  Contrai.tiir  or  Subcunirnctor  for 
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performance  of  the  work  required  by  the 
contract  or  subcontract,  or ; 
completion  of  the  contract 
sub<;ontract.  These  non-di';c 
statements  shall  be  maintai: 
with  the  EPA.  Region  2,  Re; 
Officer. 

EPA  hereby  advises  affectfcd 
that  they  have  ten  working 
comment  pursuant  fo  40 
2.301(h)(2)(iii).  Comments  « 
sent  to:  Envirnnmental  Proli 
Agency.  Region  2,  Attentio 
Peterson,  26  Federal  Plaza. 
New  York,  New  York  1027 

Ddtfo  M.iy  4.  1994 

George  Pavlou. 

Ac'.ing  Director.  EnifTgtr>cy  an~ 
Hf-f-ponf-f  Division. 

IFR  Doc  94-13186  Tifd  .5-.T1- 
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IOPP-00381:  FRL-4a70-71 

State  FIFRA  issues  Resear 
Evaluation  Group  (SFIREG 
Committee  on  Water  Quali 
Pesticide  Disposal;  Open 


AGENCY:  Environmental  Protction 
Apency  (EPA). 
*ACTI0M:  Notice. 


SUMMARY:  The  State  FIFRA  1  isues 
Research  and  Evaluation  On  lup 
(SFIREG)  Working  CommitK  e  on  Water 
Quality  and  Pesticide  Dispo  al  will  hold 
a  2-day  meeting,  beginning  )n  Mondav, 
June  6.  1994.  and  ending  on  Tuesdav. 
June  7,  1994.  This  notice  am  lounces  the 
location  and  times  for  the  m  ?eting  and 
sets  forth  tentative  agenda  tc  p»cs.  The 
meeting  is  open  to  the  pubii 

DATES:  The  SFIREG  Working 
on  Water  Quality  and  Pestic 
will  meet  on  Monday.  ]une  ( 
from  8:30  a.m.  to  500  p.m 
Tuesday,  June  7.  1994.  from 
12?Q0pm. 

A0DR|SSES:  The  meeting  wil  be  held  at: 
The  DoubleTree  Hotel.  Natic  nal  Airport 
-  Crystal  City.  300  Armv-Nai 
Arlington.  VA.  22202.  703-^92-4100 
FOR  FURTHER  INFORMATION  CC  KfTACT:  By 
mail:  Shirley  M  Howard.  OfFif  e  of 
Pesticide  Programs  (7506C) 
Environmental  Protection  Aj:enc 
MSt.SW..  Washington.  DC 
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Office  location  and  telephon?  number: 


121 


Rm  1109,  Crystal  Mall  #2,  1 
Jefferson  Davis  Highwav,  Ar 
22202,  70.3-30.=i-7164 

SUPPLEMENTARY  INFORMATIONlThe 
tentative  agenda  of  the  SFIR  ;G  Working 
Committee  on  Water  Qualit\ 
Pesticide  Disposal  includes  '  le 
followine: 


401 


ington.  VA 


and 


1.  Reports  from  the  SFIREG  Working 
Committee  members  on  State  Water 
Quality  and  Pesticide  Disposal  Projects. 

2.  Update  on  Ground  Water 
Conference  in  Atlanta.  Georgia." 

3.  Discussion  of  Surface  Water 
Monitoring. 

4.  Update  on  the  Michigan  Waste 
Pesticide  Collection  Program. 

5.  Status  of  Ground  Water  Issues 
Resolution  Process. 

6.  Update  en  Ground  Water  Policy 
Committee  Meeting. 

7.  Other  topics  as  appropriate. 

List  of  Subjects 

Environmental  protettion. 

Duled:  Mciv  25.  1994. 

Allan  S.  Abramson, 

Director.  Field  Operations  Division.  Office  of 
Pesticide  Programs 

IFR  Dor,.  94-13430  Fi)(  d  5-3>-<^-;  ii  45  an-,| 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

Public  Information  Collection 
Requirement  Submitted  to  Office  of 
Management  and  Budget  for  Review 

stay  24,  1994 

The  Federal  Communications 
Commission  has  subii.itted  the 
following  inforiTiation  collf>ction 
requirement  lo  OMB  for  review  and 
clearance  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3507). 

Copies  of  this  submission  may  be 
purchased  from  the  Commissions  copy 
contractor,  International  Transcription 
Service,  Inc.,  2100  M  Street,  N'W..  Suite 
140.  Washington.  DC  20037.  (202)  857- 
3800.  For  further  information  on  this 
submission  contact  Judy  Boley,  Federal 
Communications  Commission,  (202) 
632-0276.  Persons  wishing  to  comment 
on  this  information  collet:tion  should 
contact  Timothy  Fain,  Office  of 
Management  and  Budget,  room  3221 
NEOB,  Washington,  DC  20503.  (202) 
395-3561. 

OXfB  \iimber  3060-0085 

Title:  Employmrnt  Inquiry 

Form  Stimher:  FCC  Form  bS 

Anion:  Ri>\ision  of  a  currrnlK  appriAPti 
(oi  lection 

Respnndrnts:  Indiviciu.ils  or  ho»M"hotos 
jnd  busini-ss»«i  or  other  for-profit 

Frequency  of  Response:  On  occasion 
reporting  requirpmcnt 

Estimated  Annul  Burden  600  ri>sporiM-s: 
.25  hours  avi!ragp  budnn  for  respons«v  I.SO 
hours  toidl  annual  burdrn 

.\eeds  and  I  'ses:  FCC.  Forrri  65  i--  siM-d 
M  hi-n  obtaining  reffircn*  es  frf)m  formPT 
Nuper\'isors.  co-workers,  iind  other  prrson.:! 
Tvirrencvs  hirnishfd  by  an  Hpplicani  for 
•■mplovmrnt  at  the  FCC..  This  is  .•  loi.jj-tcrir.. 


standard  practice  for  public  and  private* 

employees.  Refprence  contacts  are  made  bv 

personnel  assistants  and  specialists.  Contacts 

may  be  made  by  telephone,  with  respfjnses 

recorded  on  the  FCC  Form  65.  or  by  mdiling 

the  form  to  thp  reference  source  (furnished  by 

the  applic«ni).  along  with  an  addressed, 

fronked  pn%'e!opp.  The  reference  information 

IS  used  by  s^^ie<  ting  officials  to  ensure  that  an 

applicant  hds  sn  artepfable  prior  work 

history. 

Federiit  Communications  (kim.'Tiissio:^ 

VViIiiaiQ  F.  Galon, 

Acting  Spcrel'jry 

IFR  Doc.  94-13255Fil(-d  5-31-94.  P.45  H.T.I 

GfLUNG  CODE  E712-01-M 

[Report  No.  2012] 

Petitions  for  Reconsideration  of 
Actions  in  Rulemaking  Proceedings 

May  25.  1994. 

Petitions  for  reconsideration  and 
clari location  have  been  filed  in  the 
Commission  rulemaking  proceedings 
listed  in  this  Public  Notice  and 
published  pursuant  to  47  CFR  1.429le'l. 
The  full  text  of  the.se  documents  are 
available  for  viewing  and  copving  in 
room  239,  1919  M  Street,  NW., 
Washington,  DC  or  may  be  purchased 
from  the  Com.mission's  cx>py  contraclor 
ITS.  Inc.  (202)  857-3800.  Opposition  to 
this  petition  must  be  filed  June  16,  1994. 
See  ^  1.4(b)(1)  of  the  Coiiinissions  rules 
(47  CFR  1.4(b)(1)).  Replies  to  an 
opposition  must  be  filed  within  10  davs 
after  the  time  for  filing  oppositions  has 
expired. 

Sijhjpct.  Impicmentiition  of  Sections  of  ihc 
{'.able  Television  Consumer  Protection  and 
Competition  Art  of  1992:  Rate  Regulation 
(MM  Docket  No  92-266).  Numb»v  of 
Petitions  filed:  7. 

Subject  Implementation  of  Sections  of  iSr 
(iable  Television  Consumer  Protection  and 
Competition  A(  t  of  1992;  R.ite  Regulation 
(MM  Docket  So.  93-215)  and  Adoption  r.f 
I'niform  Accounting  System  for  Provision  cA 
Regulated  Cable  .Service  ICS  Docket  No  94- 
28).  Number  of  Petitions  Filed:  6. 

Subject:  Implementation  of  Sections  3|r,) 
and  332  of  the  Communications  Act. 
Regulatory  Treatment  of  .Mobile  Services. 
(GN  Docket  No  93-252).  Number  of  Petitions 
Filed:  )5. 

Federal  Communications  Commission 
Wiiliaro  F.  Galon, 

Acting  Secretary. 

(FK  Doc  94-13206  Fi/ed  5-31-94:  8:45  an,! 
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FEDERAL  ELECTION  COMMISSION 

Clearinghouse  on  Election 
Administration;  Meeting 

In  accordance  with  the  provisions  f.' 
the  Federal  Advisorv  Committee  At :  (.' 
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U.S.C.  App.  I]  and  Office  of 
Management  and  Budget  Circular  A-63, 
as  revised,  the  Federal  Election 
Commission  announces  the  following 
Advisory  Panel  meeting: 
Name:  Federal  Election  Commission 

Clearinghouse  Advisory  Panel 
Date:  19-21  June  1994 
Place:  Westin  La  Paloma,  3800  E 

Sunrise,  Tucson.  AZ 
Time:  1500-1730  on  19  June  1994; 
0830-1200;  1330-1700  on  20  June 
1994;  and  0830-1230;  1400-1630  on 
21  June  1994 
Proposed  Agenda:  Leadership  in 
Turbulent  &  Chaotic  Environments; 
North  American  Conference  on 
Elections;  National  Voter  Registration 
Act:  The  Status  of  Commission 
Efforts;  Retention  of  Election  Records; 
Building  Consensus  for  Effective 
Agency  Registration;  Advanced 
Technologies:  Public  and  Private 
Perspectives  on  Telephone  Voting; 
Experiences  with  All  Mail  Ballot 
Elections;  Implementing  Federal 
Bilingual  Provisions. 
Purpose  of  the  Meeting:  The  Panel  will 
present  their  views  on  problems  in 
the  administration  of  Federal 
elections,  and  formulate 
recommendations  to  the  Federal 
Election  Commission  Clearinghouse 
for  its  future  program  development. 
The  Advisory  Panel  meeting  is  open 
to  the  public,  dependent  on  available 
space.  There  is  an  S125.00  registration 
fee  for  food  functions.  Any  member  of 
the  public  may  file  a  written  statement 
with  the  Panel  before,  during  or  after  the 
meeting.  To  the  extent  that  time 
permits,  the  Panel  Chairman  may  allow 
public  presentation  or  oral  statements  at 
the  meeting. 

All  communications  regarding  the 
Advisory  Panel  should  be  addressed  to 
Penelope  Bonsall,  National 
Clearinghouse  on  Election 
Administration,  Federal  Election 
Commission,  999  E  Street  N\V., 
Washington,  DC  20463. 

Dated:  May  26.  1994. 
Marjorie  W.  Emmons, 

Secretary  to  the  Commission. 

[FR  Doc.  94-13252  Filrd  .l-ni-'M;  8.4,5  iinij 
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FEDERAL  RESERVE  SYSTEM 
Agency  Forms  Under  Review 

BACKGROUND:  Notice  is  hereby  given  of 
the  submission  of  proposed  information 
colleciion  to  the  Office  of  Management 
and  Budget  (0MB)  for  its  review  and 
approval  under  the  Paperwork 
Reduction  Act  (Title  44  U.S.C.  Chapter 


35)  and  under  OMB  regulations  on 
Controlling  Paperwork  Burdens  on  the 
Public  (5  CFR  part  1320).  A  copy  of  the 
proposed  information  collection  and 
supporting  documents  is  available  from 
the  agency  clearance  officer  listed  in  the 
notice.  Any  comments  on  the  proposal 
should  be  sent  to  the  agency  clearance 
officer  and  to  the  OMB  desk  officer 
listed  in  the  notice. 

DATES: July  1,  1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mary  M.  McLaughlin,  Federal  Reserve 
Board  Clearance  Officer  (202/452-3829), 
Division  of  Research  and  Statistics. 
Board  of  Governors  of  the  Federal    ' 
Re.serve  System.  For  the  hearing 
impaired  only.  Telecommunications 
Device  for  the  Deaf  (TDD).  Dorothea 
Thompson  (202/452-3544),  Board  of 
Governors  of  the  Federal  Reserve 
System.  20th  &  C  Street.  NW.. 
Washington.  DC  20551.  Milo 
Sunderhauf.  OMB  Desk  Officer  (202/ 
395-7316),  Office  of  Information  and 
Regulator}'  Affairs.  Office  of 
Management  and  Budget.  New- 
Executive  Office  Building,  Room  3001. 
Washington.  DC  20503. 

Request  for  OMB  approval  to  extend, 
without  revision,  the  following  report: 

1.  Report  title:  Reports  of  Condition  and 

Income 

Agency  form  number:  FFIEC  031-034 

OMB  Docket  number:  7100-0036 

Frequency:  Quarterly 

/?epferfers;  State  member  banks 

Annuo!  reporting  hours:  166,042 

Estimated  average  hours  per  re.-^onse: 

42.1 

Number  of  respondents:  986 
Small  businesses  are  affected. 

General  description  of  report: 

This  information  collection  is 
mandatory  (12  U.S.C.  324)  and  is  given 
partial  confidential  treatment. 
SUMMARY:  On  a  quarterly  basis,  state 
member  banks  are  required  to  file 
detailed  schedules  of  assets,  liabilities, 
and  capital  in  the  form  of  a  condition 
report  and  sumniar>'  statement;  detailed 
schedule  of  operating  income  and 
expense,  sources  and  disposition  of 
income,  and  changes  in  equity  capital  in 
the  form  of  an  income  statement;  and  a 
variety  of  supporting  schedules.  Data 
are  used  for  supervisory  and  monetary 
policy  purposes. 

Board  of  (kjvcrnors  of  the  Federal  Rescr\c! 
SyMf-m,  May  25,  1994. 

William  W.  Wiles. 

Secretan-  of  the  Hoard. 

IFR  Dot.  94-13254  Filed  5-31-94:  8:45  ami 

BILLING  CODE  62t(H>1-F 


Agency  Forms  Under  Review 

BACKGROUND:  Notice  is  hereby  given  of 
the  submission  of  proposed  informat.r' i 
collection  to  the  Office  of  Management 
and  Budget  (OMB)  for  its  review  and 
approval  under  the  Paperwork 
Reduction  Act  (Title  44  U.S.C.  Chapter 
35)  and  under  OMB  regulations  on 
Controlling  Paperwork  Burdens  on  the 
Public  (5  CFR  part  1320).  A  copy  of  the 
propo.sed  information  collecfionls)  and 
supporting  documents  is  available  from 
the  agency  clearance  officer  listed  in  Iha 
notice.  .*.ny  comments  on  the  proposal 
should  be  .sent  to  the  agency  clearance 
officer  and  to  the  OMB  desk  offic.er 
listed  in  the  notice. 


DATES:  July  1,  1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mar>-  M.  McLauj^hlin.  Federal  Reserve 
Board  Clearance  Officer  (202/452-3829). 
Division  of  Research  and  Statistics, 
Board  of  Governors  of  the  Federal 
Reserve  System.  For  the  hearing 
impaired  only.  Telecommunications 
Device  for  the  Deaf  (IDD).  Dorothea 
Thompson  (202/452-3544).  Board  of 
Governors  of  the  Federal  Rescne 
System.  2nth  &  C  Sin ct,  NW.. 
Washington.  DC  20551.  Milo 
Sunderhauf,  OMB  Desk  Officer  (202/ 
395-7316),  Offit:e  of  Information  and 
Regulatory  Affairs.  Office  of 
Management  and  Budget.  New 
Executive  Office  Building.  Room  3001. 
Washin<;fon.  DC  20503. 
SUPPLEMENTARY  INFORMATION: 

Request  for  OMB  approval  to  extend, 
without  revision,  the  following  report: 

1.  lii'port  title:  Report  of  Assets  and 

Liabilities  of  U.S.  Branchtjs  and 

Agencies  of  For('i;.;n  Banks 

Agency  form  number:  FFIEC:  002 

OMB  Docket  number:  7100-0032 

Frequency:  Quarterly 

fleporters:  U.S.  bran.:lies  and  agencies  of 

foreign  banks 

Annual  reporting  hours:  44.045 

Estimated  average  hours  per  n^sponsc: 

19.15 

S'umher  of  respondents:  575 

Small  businesses  are  affected. 

General  description  of  report: 

This  information  collection  is 
mandatorv  |12  U.S.C.  3105  (b)(2), 
1817(a)(1)  and  (3),  and  3102(1))|  and  is 
given  partial  confidential  trentmeni  [5 
U.S.C.  552(b)(«)|. 

On  a  quarterly  basis,  all  U.S.  branches 
and  agen(.ies  of  foreign  banks  (U.S. 
branches)  are  required  lo  file  detailed 
schedules  of  assets  and  liabilities  in  the 
form  of  a  condition  report  and  a  variety 
of  supporting  schedides.  This  balance 
.sheet  information  is  used  to  fulfill  the 
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supervisory  and  regulatory  requirements 
of  the  International  Bankin  ;  A^-t  of 
1978.  The  data  are  also  use  i  to  augment 
the  bank  c .  dit,  loan,  and  c  sposit 
information  needed  for  monetary  policy 
purposes.  The  report  is  coll  jcted  and 
processed  by  the  Federal  R(  serve  on 
behalf  of  all  three  federal  bcfn" 
regulatory  agencies. 

Beani  of  Go\emors  of  tho  Fe|ii>r.il  Reserve 
System.  May  25.  lOM 
William  W.  Wiles, 
SccTvtary  of  the  Board. 
iTR  D<x;.  94-13255  Filwi  5-31-9|i:  8:45  ami 
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Federal  trade  commission 

Enforcement  poiicy  statement  On  Food 
Advertising 

AGENCY:  Federal  Trade  Conitniision. 
/ACTION:  Enforcement  policy  Statement. 


or  ly 


SJMMARY:  On  May  13,  1994.  the  Federal 
Trade  Cor  .assion  ('"the  Co  nmission") 
placed  on  the  public  record  m 
erlforce^■le.^t  policy  statemei  t  to  provide 
guidance  regarding  its  cnfor  :ement 
policy  with  respect  to  the  u?  e  of 
nutrient  content  and  health  daims  in 
food  advertising.  The  Comm  ission 
believes  the  stdtement  is  apf  ropriate  in 
light  of  the  passage  of  the  Ni  trition 
Labeling  and  Education  A'.•^.  bf  1990 
(NLEA),  and  the  Food  and 
Administration's  issuance  o 
labeling  regulations  implem 
NLEA.  The  NLEA  applies 
lat)eling  and  did  not  change 

statutory  authority  to  prohib 

acts  or  p.^actices  under  secti 

of  the  Federal  Trade  Commi 

Nevertheless,  in  light  of  the 

comprehensive  regulatorv  s( 

established  for  food  labeling 

NLEA,  the  Commission  is  i 

statement '    clarify  how  it  w 

its  own  statutes  in  the  food 

area  in  light  of  issues  raised 
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guidance  regarding  its  enforcement 
policy  with  respect  to  the  use  of 
nutrient  content  and  health  claims  in 
food  advertising.  The  Commission 
believes  the  statement  is  appropriate  in 
light  of  the  passage  of  the  Nutrition 
Labeling  and  Education  Aci  of  1990 
(NLEA),'  a:id  the  Food  and  Drug 
Administration's  (FDA)  January  6,  1993, 
issuance  of  food  labeling  regulations 
im.plementing  the  NLEA.* 

The  FTC,  FDA,  and  USDA  share 
jurisdiction  over  claims  made  by 
manufacturers  of  food  products 
pursuant  to  a  regulatory  scheme 
established  by  Congress  through 
complementary  statutes.  Section  5  of  the 
Federal  Trade  Commission  Act  (FTC 
Act)  (hereinafter  "section  5")  prohibits 
"unfair  or  deceptive  acts  or  practices," 
and,  in  the  case  of  food  products, 
sections  12  and  15  of  the  FTC  Act 
prohibit  "any  false  advertisement  "  that 
is  "misleading  in  a  material  respect."  ' 
FDA's  authority  is  embodied  in  part  in 
section  403(a)  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  iFDCA)  which 
prohibits  "labeling  ithat]  is  false  or 
misleading  in  anv  particular. "■»  Since 
1954,  the  FTC  and  the  FDA  have 
operated  under  a  Mismorandum  of 
Understanding,''  under  which  tlje 
Commission  has  assumed  primary 
responsibility  for  regulating  food 
advertising,  while  FDA  has  taken 
primary  responsibility  for  regulating 
food  Ial)eling.'' 


■  Nulrilion  Ubt'ling  and  Echication  Act  of  1990. 
Public  Law  No.  lOl-SS-i,  104  Stat.  2353  (tocified 
in  pan  a;  21  U.S.C.  343!i).  (qiand  (rD. 

'Food  labeling  regulaiiins  implfmenli.ng  the 
.Niilrition  Labeling  and  Education  .Act  of  I'JQQ: 
oppcn-iinitv  for  comments  (58  FR  20<>6.  lanuary  6. 
ia93).  codifiPd  in  part  in  .sections  ol  21  CKR  pajis 
."5.  20.  104.  105,  and  130.  Siiniil'aneoiisiv.  (he  Food 
Safety  and  Inspection  .Serrice  (FSI.S)  of  the  Unitcxj 
Slates  Department  of  Agriculture  (!1S0A)  is.sued  its 
own  nutrition  labeling  rejjulatlons  relatirg  to  meal 
and  poultry  products.  While  FSIS  s  regulations 
were  pot  mandated  by  the  .MLEA.  ihesf-  regulations 
were  intended  to  implement  the  NLE.A's  goals  fur 
products  regulated  bv  USDA.  Althoug.h  the 
principles  in  this  statement  relate  to  FDAs 
regulations,  the  Commission  intend.'-  to  apply 
similar  principles  to  considerslior  qf  riaims  for 
products  regulated  by  LSOA. 

■15L;.S.C45.  52.  55(l<jaQ). 

■■21  U.S.C.  343(a).  I'SUAs  authority  is  derived 
from  the  Federal  Meat  Inspection  Act.  21  I'.S.C. 
601(nl(l)  (prohib;ting  labeling  of  meat  or  meal 
products  that  is  "false  or  mi-.leading  in  anv 
particidar  ').  and  the  Poultrv  Products  Inspection 
Act.  21  IJ  S.C.  453(h/(l)  (prohibiting  labeling  of 
poult.a  products  that  is  "frtLse  w  mi.-lcciding  in  any 
particular"). 

'  Working  Agreement  Hutween  FTC  and  Food  and 
Drug  Administration.  4  Trade  Reg.  R;>p.  (CC.M) 
t9.fl50.01  (1971)  (hereinafter  '  M.morar.dii.-n  of 
Understanding"). 

"The  Momorandi'm  of  Understarid:r.g.ilso 
reaffirms  the  agencies'  shared  comniilnjent  to 
prrvrnt  deception  of  the  public,  to  coordinate  thtir 
work  to  eliminate  duplication  of  e.fort.  and  to 
promote  consistency  in  handling  maRcrs  of  muliial 
concern. 


The  NLEA  amended  section  403  of 
the  FDCA  and  effected  broad  changt^s  in 
the  regulation  of  nutrition  claims  on 
food  labels.  In  addition  to  requiring 
nutrition  information  on  virtually  all 
food  products,  the  NLEA  directed  FDA 
to  standardize  and  limit  the  terms 
permitted  on  labels,  and  allows  only 
FDA-approved  nutrient  content  claims 
and  health  claims  to  appear  on  food 
labels.''  While  the  NLEA  is  designed  in 
part  to  prevent  deceptive  and 
misleading  claims|on  labels.  Congress 
also  intended  that  nutrient  content  and 
health  claims  educate  consumers  in 
order  to  assist  them  in  maintaining 
healthy  dietary  practices."  The  NLEA 
also  mandated  that  FDA  undertake  a 
consumer  education  effort  to  educate 
consumers  about  the  new  food  label  and 
the  importance  of  diet  to  health.'^ 
There.fore,  in  keepi.ng  with  its  recently 
expanded  and  unique  jurisdictional 
mandate,  the  requir'^ments  set  forth  in 
FDA's  regulations  have  a  broader 
purpose  than  preventing  false  and 
misleading  claims  in  food  labeling. 

The  NLEA  applies  only  to  labehng 
and  did  not  change  the  FTC's  statutory 
authority  to  prohibit  deceptive  acts  or 
practices  under  section  5  of  the  FTC 
Act.  Nevertheless,  in  light  of  the 
comprehensive  regiilator;'  scheme 
established  for  food  labeling  claims  by 
the  NLEA,  the  Comrr/ission  is  issuing 
this  statement  to  clarify  how  its  own 
authority  relates  to  is.sues  raised  by 
FDA's  food  labeling  regulations. 

The  Commis.«ion  recognizes  the 
importance  of  consistent  treatment  of 
nutrient  content  and  health  claims  in 
fOod  advertising  and  labeling  and  seeks 
to  hannonize  its  advertising 
enforcement  program  with  FDA's  food 
labeling  regulations  to  the  fulle.st  extent 
fKj.ssibie  under  the  statutory  authcritv  of 
the  FTC  Act.  The  Commission  al.so 
recognizes  the  s<:ientif!c  expertise  of 
FDA  in  this  area.  The  Commission  has 
traditionally  accorded  great  weight  to 
FDA's  .scientific  determinations  in 
matters  of  nutrition  and  heahh  and  will 


'The  N1.E.\  defines  a  "nutrient  conteni  claim"  as 
any  claim  that  expressly  or  by  impliciition 
"Lha.-acterizes  the  level  of  anv  nutrient.'"  21  U.S.C. 
3-;3(r)!l)(A;  (Supp.  1990).  A  ''health  claim"  i.f 
d(  Hned  as  any  claim  that  characterizes  the 
roLitionship  of  any  nutrient  to  a  "disease  or  health 
ri'luti!d  condition."  21  U.S.C  343(rj(l!(B)  (.Supp. 
l'»90). 

'"Hertlth  claima  supported  by  a  |sii;l  signincant 
.scientific  agreement  tan  reinforce  the  .'iurgeon 
Gencr.'d  rei.dinraendations  and  help  .Americans  to 
maint.iin  a  balanced  and  healthful  diet.  Similarly, 
slat'-ments  regarding  the  level  of  these  nutrients  m 
foods  will  assist  .Americans  in  following  the 
Sii.'geon  Genrral's  guidelines."  ffouse  Committee 
t<n  Energy  and  Commerce.  Nutrition  Labeling  and 
Education  Act  of  1090,  H  R.  Doc  No.  538,  lOlsl 
Cong..  2d  .Sf'.ss.  9-10  (1990). 

"SLEA.  2(>.). 


continue  to  do  so.  In  addition,  as  a 
general  matter,  it  is  unlikej/that  the 
Commission  will  take  action  under 
Sections  5  and  12  of  the  FTC  Act 
regarding  nutrient  content  and  health 
claims  if  they  comply  with  FDA's 
regulations.'" 

The  principal  elements  of  the 
Commission's  authority  to  regulate 
nutrient  content  and  health  claims  in 
food  advertising  are  set  forth  below  in 
the  discussion  of  the  Commission's  legal 
framework  in  part  II  of  this  statement. 
Part  III  of  the  statement  addresses  the 
Commission's  approach  to 
harmonization  with  the  NLEA  and 
FDA's  regulations  in  the  area  of  nutrient 
content  claims  in  food  advertising.  Part 
IV  of  the  statement  addresses  the 
Commission's  approach  to  health  claims 
in  food  advertising.  Claims  made  in 
food  advertising  may  raise  issues 
addressed  in  more  than  one  section  of 
this  statement.  Advertisers,  therefore, 
should  comply  with  all  relevant 
provisions  of  the  statement  and  not 
simply  the  provision  that  seems  most 
directly  applicable. 

In  issuing  this  statement,  the 
Commission  recognizes  that  the  FDA 
intends  its  regulatory  approach  to  be 
dynamic,  designed  to  respond  to 
changes  in  science  and  consumer 
understanding  of  nutrition  and  diet- 
disease  issues.  Therefore,  while  the 
Commission's  purpose  in  issuing  this 
statement  is  to  provide  guidance  on  how 
it  will  enforce  sections  5  and  12  in  the 
food  advertising  area,  the  statement  is 
not  intended  to  provide  a 
comprehensive  analysis  of  how  each  of 
FDA's  regulations  relates  to  the 
Commission's  enforcement  policy, 
In.stead.  this  statement  focuses  on  the 
general  issues  that  are  likely  to  remain 
relevant  to  the  Commission's  regulation 
of  food  advertising  over  time,  as  specific 
provisions  in  the  FDA  regulations  are 
amended. 
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Deception  Policy  Statement  "  and  its 
Statement  on  Advertising 
Substantiation,'-  FTC  food  cases, 
applying  the  principles  articulated  in 
these  statements,  have  also  established 
a  growing  body  of  precedent  against 
which  food  advertisers  can  assess  the 
lawfulness  of  their  claims. ' ' 

As  set  out  in  the  Deception  Statement, 
the  Commission  will  find  an 
advertisement  deceptive  under  Section 
5  and,  therefore,  unlawful,  if  it  contains 
a  representation  or  omission  of  fact  that 
is  likely  to  mislead  consumers  acting 
reasonably  under  the  circumstances, 
and  that  representation  or  omission  is 
material. '■♦ 

The  first  step  in  a  deception  analysis 
is  to  identify  representations  made  by 
an  advertisement.  A  representation  may 
be  made  by  express  or  implied  claims. 
An  express  claim  directly  makes  a 
representation.  The  identification  of  an 
implied  claim  requires  an  examination 
of  both  the  representation  and  the 
overall  context  of  the  ad.'^  including  the 
juxtaposition  of  phrases,  images,  and 
the  nature  of  the  claim  and  the 
transaction. '"  In  other  words,  in 
ascertaining  the  meaning  of  an 
advertisement,  the  Commission  will 
focus  on  the  ad's  overall  net 
impression." 

In  addition  to  deception  arising  from 
affirmative  representations  in  an 
advertisement,  the  omission  of  material 
information  may  also  be  deceptive  in 
certain  circumstances.  First,  deception 
can  occur  through  omission  of 
information  that  is  necessary  to  prevent 


II.  Legal  Framework  for  Commission 
Action 

As  noted  above,  the  FTC  regulates 
food  advertising  under  its  statutory 
authority  to  prohibit  deceptive  acts  or 
practices  under  Section  5  of  the  FTC 
Act.  The  Commission  has  set  forth  its 
interpretations  of  this  authority  in  its 


'"The  Commission  notes  that  the  manner  in 
which  such  information  is  conveyed  in  advertising 
may  differ  from  the  way  it  would  be  presented  in 
labeling.  The  Commission  cautions  advertisers  to 
consider  carefully  the  importance  of  the  context  in 
which  they  make  claims.  Some  claims  that  would 
technically  comply  with  FDA's  labeling  regulations 
might  be  deceptive  in  advertising  if  the  context  of 
the  ad  renders  the  express  mes.sage  of  the  claim 
misleading. 


"  SeoCIiffdale  As,sociales.  Inc.,  103  F.T.C.  110. 
176  (1984).  reprinting  as  appendix  letter  dated  Of;t. 
14,  1983,  from  the  Commission  to  The  Honorable 
John  D.  Dingell,  Chairman.  Committee  on  Energy 
and  Commerce,  U.S.  House  of  Representatives 
( "Deception  Statement"). 

'•FTC  Policy  Statement  on  Advertising 
Substantiation.  48  Fed.  Reg.  10,471  (19B4), 
reprinted  in  Thompson  Medical  Co.,  104  F.T  C  648 
839  (1984),  a;rd.  791  F.2d  189  (D.C.  Cir.  1986),  cerl.' 
denied,  479  U.S.  1086  (1987)  ('Substantiation 
Statement""). 

' '  See.  e.g.  cases  cited  infra  notes  26.'29.  32.  36. 
50,  51,  74,  75,  81,87.96. 
'■•Deception  Statement.  103  F.T.C.  at  183. 
"  Kraft.  Inc.,  FTC  Dkt.  No.  9208,  slip  op.  at  7  (Ian 
30.  1991 ),  afrd.  970  F.2d  311  (7th  Cir.  1992),  cert 
denied.  113  S.  Ct.  1254  (1993)  (citing  Thomp.son 
Medical  Co.,  104  F.T.C.  at  789,  799:  Cliffdale 
As.sociatcs.  103  FTC.  at  164:  Deception  Statement. 
103F.T.C.  at  176). 

"■Deception  Statement,  103  F.T.C.  at  176.  The 
CoruTiission  may  rely  on  its  own  expertise  in 
finding  claims  that  are  reasonably  clear  from  the 
face  of  an  advorti.sement.  Kraft.  970  F.2d  at  319.  and 
cases  cited  therein.  If  the  Commission  is  unable  to 
conclude  that  an  implied  claim  is  conveyed  baseil 
on  a  review  of  the  ad  itself,  the  Commission  rnav 
rely  on  extrinsic  evidence  demonstrating  that  the  ad 
implies  a  claim.  Kraft,  slip  op.  at  7:  Thompson 
Medical,  104  F.T.C.  at  789. 

"Kraft,  slip  op.  at  7-8:  Removatron  Infl  Corp.. 
1 1 1  F.T.C.  206.  292  (1988).  affd.  884  F.2d  18-iy  (l.st 
Cir.  1989):  Thompson  Medical.  104  F.T.C.  ai  7'JO. 


an  affirmative  rep/esentalion  from  being 
misleading.  IX  Second,  "it  can  also  be 
deceptive  for  a  seller  to  simply  remain 
silent,  if  he  does  so  under  circumstances 
that  constitute  an  implied  but  false 
representation."  '•'  However.  "Injot  all 
omissions  are  deceptive,  even  if 
providing  the  information  would  benefit 
consumers,"-^'  As  with  advertisements 
that  contain  affirmative  representations, 
the  test  for  whether  an  omission  is 
deceptive  is  whether  the  overall 
impression  created  by  the  ad  is 
deceptive.*' 

The  ne.xt  step  in  identifying  deception 
in  an  ad  requires  the  Commission  to 
consider  the  representation  from  the 
perspective  of  a  consumer  acting 
reasonably  under  the  circumstances.- 
Finally,  a  representation  must  be 
material,  i.e..  likely  to  affect  a 
consumer's  choice  or  use  of  a  product 
or  service.^'  Express  claims  and  claims 
involving  health  or  safety  are 
presumptively  material. '•« 

In  addition,  objective  claims  carry 
with  them  the  implication  that  they  are 
supported  by  valid  evidence.  It  is 
deceptive,  therefore,  to  make  an  express 
or  implied  nutrition  or  health  benefit 
claim  for  a  food  unless,  at  the  time  the 
claim  is  made,  the  advertiser  possesses 
and  relies  upon  a  reasonable  basis 
substantiating  the  claim.-'*  A  reasonable 
basis  consists  of  competent  and  reliable 
evidence.  In  the  context  of  nutrient 
content  or  health  claims,  substantiation 
will  usually  require  competent  and 
reliable  scientific  evidence  sufficient  to 
support  the  claim  that  is  made.-" 
Commission  orders  generally  require 
that  scientific  evidence  consist  of  tests, 
analyses,  research,  studies  or  other 
evidence  conducted  and  evaluated  in  an 
objective  manner  by  persons  qualified  to 


'-Deception  Statement,  103  F.T.C.  at  175  n.4:  see 
also  International  Harvester  Clc.  104  KTC  149. 
1057  (1984):  Campbell  Soup  Co.,  FTC   likl.  Nn.  9223 
(Aug.  18,  1992)  (consent  order).  y 

'^International  Harvester.  104  F.T.C.  „t  UiSjr 

^'Deception  Statrmeiil.  103  FTC  at  \'yk.\. 
International  Harvestfr,  104  F  T.C.  alVo?^ 

-'  Deception  Statement.  103  F.T.(!"ail75  n.4. 

••Deception  Statement.  103  F.T.C.  at  177. 

•'W.  at  182. 

^'Kruft.  slip  op.  at  22-23,  Thomp.s<m  Medir.il. 
104  F.T.C.  at  816-17:  !>>(  eption  Statement.  103 
F.T.C.  at  182-83. 

^'Subs'anlial'on  Statement.  104  F.T.C.  at  839. 

-"Sf-e.  e.g.,  Kraft,  slip  op.  at  2  (.s<:ientific  evidence 
r.-quired  to  substantiatr  calcium  content  claims  and 
comparative  c.;i(  iuni  content  claims):  Hortolli.  Ir.c. 
FTf;  Dkt.  No.  C-3396  (Aug.  17.  1992)  (ronsinl 
order)  (.scientific  evidence  required  to  substantiate 
claims  regarding  edible  oil's  impar  t  on  anv 
p.'iysiologic  fiuu  tion  or  risk  factor  for  dis<M.sc  or 
olh"r  health  benefill:  Pacific  Kice  I'rods..  ITC:  Dkt. 
No  C-3.i95  (Aug.  17.  1992)  (consent  tird.r' 
(scientific  evidence  required  to  sub;  tanti  iw  r  l«ini.s 
ro>;arding  health  U'ncfi's  derived  frnni  ror.srniptii  n 
of  prodiirtsl:  see  al.so  Thompiori  .M.  u  .  .li.  1(U 
F.T.C.  at  82  2. 
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do  so,  using  procedures 
accepted  in  the  relevant  ^ 
yield  accurate  and  reliabli  i 
substantiation  must  also 
the  context  of  the  entire 
evidence,  particularly  if  it 
results  that  are  contrary'  tc 
evidence. 
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III.  Nntnenl  Content  Claii  ns 


A.  Claims  Describing  the  j 
Comparative  Nutrient  ~ 

As  mandated  by  the  I 
regulations  define  certain 
comparative  terras  that  cai  i 
characterize  the  level  of  a 
food.  "Absolute"  terms  (e 
"high."  "lean")  describe 
nutrient  ir.  one  serving  of 
"Relative"  or  compaiative 
"less,"  "reduced,"  "more' 
amount  of  a  nutrient  in 
the  amount  of  the  same 
another  food.  With  very 
only  these  specific  terms, . 
approved  synonyms,  may 
food  labels  to  characterize 
a  nutrient,  although  in 
may  petition  FDA  to  au 
nutrient  content  terms 


cf 


1.  Absolute  Nutrient  Conteht 

Prior  to  the  finalization 
regulations,  there  was  no 
comprehensive  set  of  stanc  i 
definitions  for  absolute 
"low"  and  "high"  to  de 
of  a  nutrient  in  a  food.  Nov 
has  established  a  standard 
describe  the  nutrient  conte(it 
the  Commission  will  apply 
definitions  ..jr  absolute  nu 
terms  when  those  terms  are 
.same  context  in  advertisin 
the  Commission  will  use 
size  or  reference  amounts 
tonsurr.ed,  as  set  forth  in 
regulations,  in  its  analysis 
however,  an  advertiser 
a  non-standard  serving  size 
advertisement,  the  Commi 
require  the  advertiser  to  mefet 
standard  both  for  the  referei 
customarily  consumed  and 
serving  size  depicted.^' 

The  Commission  has  prt 
indicated  that  where  a  clai 
to  the  joint  jurisdiction  of 


-'  absolute  and 
of  Foods 

FDA's 
ibsolute  and 
be  used  to 
lutrient  in  a 
I.  "low,  " 
amount  of 
food. 

terms  {e.g.. 
compare  the 
food  with 

in 
exceptions, 
nd  certain 
used  on 
he  level  of 
parties 
ize  new 
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Claims 
FDA's 
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tere;  ted 
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and  s 


in 
the 


tFsb. 


-'Sc«  Bertolli:  Pacific  Rice. 

*21  CFH  101.69(b)  (IW^l. 

-""S**.  eg .  Nestle  Food  Co..  FTC 
(Jan.  21.  1992)  (consent  order)  and 
Prods  .  Inc..  fC  Dkt.  No.  C-3480  ,. 
(coiu,ent  orde. ,  iresotving  aJlegation 
claims  based  on  the  small  serving 
crRam-irs  that  might  be  used  in  co.. 
deceptive  when  made  with  respect 
.siTiing  that  might  be  used  over 
in  cooking). 


!0f 

ffp. 
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the  FDA.  it  will  accord  signiikant 
deference  to  the  FDA's  standards. '« 
Consumer  understanding  will  be 
improved  if  the  agencies  responsible  for 
regulating  the  use  of  express  or  implied 
absolute  nutrient  content  descriptors 
have  consistent  requirements  for  use  of 
these  terms.  Multiple  governmental 
definitions  for  the  same  terms  would 
have  the  potential  to  mislead 
consumers." 

Similarly,  the  use  in  advertising  of 
FDA-defined  terms  in  a  manner 
inconsistent  with  FDA's  definitions  is 
likely  to  mislead  con,sumers.  The 
uniform  and  detailed  nutrient  content 
information  required  on  food  labels,  as 
well  as  the  NLEA-mandated  educational 
effort,  are  likely  to  familiarize 
consumers  with  both  the  FDA-d«fined 
terms  and  their  definitions,  further 
reinforcing  consumer  expectation  that 
nutrient  content  terms  are  consistently 
applied. 

Furthermore,  the  principle  that 
certain  claims  may  be  deceptive  unless 
they  are  based  on  a  common  standard  of 
measurement  or  testing  is  well  founded 
under  section  S.'z  At  the  same  time, 
statements  that  a  food  is  "high"  or 
"low"  in  a  particular  nutrient  are 
objective  product  claims  that  imply 
support  by  a  reasonable  basis."  The 
Commission  generally  determines  what 
level  of  substantiation  constitutes  a 
reasonable  basis  by  weighing  the  six 
factors  set  forth  in  Pfizer,  Inc  and 
subsequent  cases.^*  Applying  those 
factors  here  leads  the  Commis.sion  to 


"•See Thompson  Medical.  104  FT  C.  at  826. 

"  In  the  past,  courts  have  upheld  the 
Commission's  position  that  inconsistent  meaning.-s 
for  the  sa-me  terms  have  the  potential  to  majlead 
consumers.  In  FTC  v  Brown  &  Williamson  Tobacco 
Corp..  778  F  2d  35  (aC  Cir.  1985).  ibp  court  held 
that  Brown  Sk  Willidmson  had  deceptively 
adveniiicd  its  Barclay  cigarettes  as  "I  mg!  tar."  The 
1  mg.  tar  rating  was  a  result  of  thr  riajrettes" 
different  design,  wt^ich  cau.sed  tne  •di^lOu.-lt  of  tar 
that  Barclay  cigarettes  delivered  to  smokers  to  be 
dispmportionatetv  greater  than  that  delivered  bv 
cigarettes  that  were  similarly  rated  under  the  FFC 
rating  system.  Considering  the  claim  against  the 
background  of  the  Commission's  tar  and  nicotine 
rating  system,  the  court  alfirmed  the  Ckjinmisiion's 
position  that  the  claim  misled  consumers  who  had 
come  to  rely  on  the  FTC  rating  system  to  make 
comparative  assessments  regarding  cigarettes. 

"Eg.  Presto  Food  Prods..  Inc..  FTC  DkL  No.  C- 
3460  (Feb.  23.  1994)  (consent  order);  Clorox  Co.. 
FTC  Dkt.  No.  C-3427  (May  17. 1993)  (consent 
order):  Isaly  Klondike  Co.,  FTC  Dkt.  No.  (,-iA\2 
(Jan.  28,  19931  (consent  order);  Nestle  Food  Cjo.. 
FTC  Dkt.  No.  C-2265  (Jan.  21,  1992)  (consent 
order). 

'J Substantiation  Statement.  104  FT.C  at  839. 

"81  FT.C  23.  64  (1972):  Thompson  Medical. 
104  FT.C.  at  81  i.  821;  Bristol-Myers.  102  FTC  at 
321.  These  are;  (1)  the  type  of  product  advertised. 
(2)  the  type  of  claim,  (3)  the  benefits  of  a  truthful 
claim.  (4)  the  ease  of  developing  substantiation  for 
the  claim.  (5)  the  consequencas  of  a  false  claim,  and 
((i)  the  amount  of  substantiation  thrti  expprl.'  In  !h<' 
fipld  buiieve  is  rea.'»onable. 


conclude  that  to  avoid  deception, 
advertisers  should  meet  FDA's 
definitions  for  absolute  nutrient  content 
claims. 

Where  FDA  has  not  established  any 
standard  metric  such  as  "low"  or 
"high,"  for  a  specific  nutrient,  the 
Commission  will  closely  review  claims 
in  food  advertising  that  characterize  the 
level  of  that  nutrient.^s  The  Commission 
has  traditionally  deferred  to  FDA's 
scientific  and  public  health 
determinations,  and  will  consult  with 
FDA  and  other  government  and  public 
health  authorities  regarding  the 
significance  of  the  nutrient  for  which 
such  a  claim  is  made. 

2.  Comparative  Nutrient  Content  Claims 

FDA's  regulations  also  establish 
definitions  for  comparative  terms  that 
characterize  the  nutrient  content  of  a 
labeled  food  relative  to  that  of  a 
comparison  or  "reference"  food.  These 
definitions  require  that  a  food  bearing  a 
comparative  term  meet  specified 
minimum  percentage  differences  in  the 
relevant  nutrient.  For  example,  the 
regulations  permit  use  of  the  terms 
"less"  and  "reduced"  only  where  there 
is  a  m.inimum  25  percent  difference  in 
the  relevant  nutrient.  In  addition, 
comparative  claims  must  disclose  the 
reference  food,  the  percentage  difference 
in  the  nutrient  between  the  labeled  and 
reference  food  {e.g.,  "50  percent  less  fat 
than  our  regular  cheese"),  and 
quantitative  information  regarding  the 
absolute  amount  of  the  nutrient  in  the 
labeled  and  reference  f(x>ds  {e.g.,  "fat 
reduced  from  6  g.  to  3  g.  per  serving"). 
Comparative  nutrient  content  claims 
that  comply  with  FDA's  regulations  will 
generally  comply  with  section  5.^*  The 


'■'  Under  FDA's  regulations,  a  label  claim 
characte.^izing  the  level  of  a  nutrient  (ie.  a  nutrient 
content  claim)  is  prohibited  unless  made  in 
aixordance  with  the  regulations.  21  CFK  101.13(b) 
(1993).  However,  the  label  of  a  product  mav  contain 
a  statement  of  the  amount  of  a  nutrient,  such  as  "l 
g.  of  omega-3  fatty  acids"  if  it  does  not  explicitly 
or  implicitly  characteriie  t.he  level  of  the  nutrient 
21  CFR  101.13(i)(3)  (1993).  Thus,  statements  l.'^at 
merely  note  the  amount  of  a  nutrient  without 
characterizing  the  level  are  permitted  even  for 
nutrients  not  approved  to  appear  on  the  nutrition 
panel. 

"'This  principle  is  already  apparent  from  TKvr.t 
fximmission  consent  orders,  which  provide  safe 
harbors  for  those  claims  specifically  permitted  in 
labeling.  S^.  eg  ,  Nestle  Food  Co..  FTC  DkL  No. 
C-22G5  (Jan.  21,  1992)  (consent  order)  (providing 
that  nothing  in  the  relevant  portions  of  the  order 
shall  prohibit  certain  represenUtions  regarding  total 
(at.  saturated  fat  or  cholesterol  if  such 
representations  are  specifically  permitted  in 
labeling,  for  the  serving  size  advenised  or 
promoted,  by  FDA  regulation):  baW  Klondike  Co.. 
FTC  Dkt.  No.  C-3412  (Jan.  28.  1993)  (contjenl  order) 
(providing  that  nothing  in  the  order  shall  pt«vpnt 
respondent  from  making  reprvsentations 
Siiotifioally  permitted  in  Ubeling  for  food  by  ihn 
^LE.^  regulations). 


Coninii.ssion  will  scrutinize  carefully 
■comparative  nutrient  content  claims 
th.it  characterize  nutrient  differences  in 
ways  that  do  not  comply  with  FDA's 
regulations.  However,  a  comparative 
ndvtjftising  claim  that  is  accurately 
(]ualified  to  identify  the  nature  of  a 
mitrient  difference  and  to  eliminate 
mi.sleading  implications  »'  may  comply 
with  section  5,  even  if  the  nutrient 
difference  does  not  meet  FDA's 
jm^st.ribed  differtsnces  for  purposes  of 
laln;ling.3B 

In  examining  comparativi'  claims, 
several  principles  are  likely  to  be 
applied  by  the  Commission.  First, 
comparative  claims  should  make  clear 
the  basis  for  the  comparison. '**  Claims 
shoikid  identify  the  reference  food  to 
which  the  product  is  bein^J  compared  so 
tliiit  the  appropriate  comparison  is  clear 
to  consumers.  Second,  consistent  with 
the  position  it  has  taken  on  the  use  of 
de.scriptors.  the  Commi.ssion  believes 
that  advertisers  using  unqualified 
(  omparative  terms  must  meet  FDA's 
minimum  percentage  difference 
r»'quirt;ments  for  those  cloints.  For 
example,  if  an  ad  represents  thai  a  food 
has  "less  fat  than  Brand  X.  '  without 
indicating  the  percentage  or  oh.solute 
difference  in  fat,  the  Commission  will 
n;ly  on  FDA's  25%  minimum  difference 
rtfqiiirement  in  determining  whether  the 
claim  is  deceptive. 

Third,  comparative  claims  should  not 
ovt^rstate  the  significance  of  a  nutrient 
difft'renc-e.*"  For  this  reason,  some 


' '  A.s  It  has  in  the  past,  the  Commissinn 
i-niphasircs  that  tnjthhjl  comparisons  m.iv  need  in 
!>•'  .-^ufticirntly  qualified  to  removf  di!<  rptive 
implications  See  Policy  Stalcmtni  In  Kri;iird  to 
(:oiT.p,.rd:ive  Advertising.  16  CFR  14  15  (1979) 
(romparativr  advertising  reganlinj^  objective 
Mioiisurabie  attributes  must  h.ive  ^ufririnnl  cUrily  or 
di.'.closures  to  ensure  that  such  conip.iri^iiins  are  not 
(lc(fplivo). 

'"For  pxajTiple,  a  sm..!!  nutritinl  (ii(f.Ti>ncf  th.il 
.ijipi'srs  as  part  of  a  claim  touting  the 
;iuiltidimensional  nutritional  diff«T«?r.rp.s  offered  bv 
.1  product  is  less  likely  to  overslatp  the  significance 
of  that  difference  than  would  such  a  claim  .^landing 
iiloiie.  Thus,  an  advertiser  may  seek  to  .tignal  to 
(  nnsiimprs  that,  while  it  has  reduced  total  fat  and 
s.iliiratpd  fat  in  its  product  by  25%.  it  h.i.«  also 
achieved  a  small  reduction  in  sodium  compared 
with  other  products  in  the  categfjr\.  In  lhe.sc 
i:ir(uni.stances.  a  truthful  claim  ih.ii  mak.'s i.le,ir    . 
ih.ii  thp  sodium  niduction  is  less  than  the  25% 
reduction  in  other  nutrients  and  do<>!,  not  overstate 
the  .significance  of  this  incidental  r.-du(  lion  is 
unlikely  to  mislead  consumers. 

'•'.See  Policy  Slatement  in  Regard  to  ( JimparalivH 
Advortiiing,  16CFK  14.15  (1979).  Th.- 
(i)mmi.ssion's  Guides  for  the  Us*>  of  tnvironmenlal 
Marketing  Claims  also  include  thi.s  rwiuiremenl.  Id 
(FR  260  6(d)  (19931. 

"■SopP.  LorillardCo.  v.  FTC.  lH6K.2d  52.  57  (4lli 
Cir  1950)  (advertising  claiming  that  cigarette  was 
lovvi  St  in  nicotine,  tat  and  resins  challenged  in  part 
Uhuiu.sc  t.hc  difference  was,  in  fact,  insignificant); 
Sun  Co  .  FTC  Dkt.  No.  C-33ei  (M^iy  6.  1992) 
'(i.or..»»'nl  order)  [challenging  advertising  for  o<  Ian.- 
i;.isii!,r,c  ihdi  represented  g.ts  would  prcvidc 


(.omparative  claims  may  need  to  be 
qualified  in  a  manner  sufficient  to 
ensure  that  consumers  are  not  misled 
regarding  the  significance  of  the 
nutrient  difference.  For  example,  a 
simple  statement  of  percentage 
difference  for  a  food  that  contains  only 
a  small  amount  of  a  nutrient,  such  as 
"our  crackers  have  one-third  less  fat 
than  Brand  X."  may  suggest  that  the 
nutrient  difference  is  greater  in  tm 
absolute  sense  than  it  actually  is.  "Khis 
type  of  claim  may  need  further        V 
qualification  to  prevent  the  claim  fr^i 
cre^nting  a  misleading  impression  {e.g.. 
"one  third  less  fat  than  Brand  X— theirs 
has  .3  g.,  ours  has  2  g."). 

Even  where  nutrient  differences  are 
substantial  in  an  absolute  sense,  careful 
qualification  may  be  necessary  for 
products  that  despite  sucJi  absolute 
reductions,  still  contain  appreciable 
amounts  of  a  nutrient,  to  ensure  that 
consumers  are  not  misled  regarding  the 
ab.solute  level  of  the  nutrient.  Thus,  a 
claim  such  as  "20%  less  fat  in  our 
frozen  entree  compared  to  Brand  X," 
regarding  a  product  that  nevertheless 
contains  a  significant  amount  of  fat,  may 
need  to  identify  the  quantitative  amount 
of  fat  in  the  advertised  food  and  the 
reference  food  (e.g.,  "20%  less  fat  than 
Brand  X— Brand  X  has  25  g.  fat.  ours  has 
20  g.  fat  ").  particularly  in  situations 
where  consumers  are  not  likely  to  be 
awnre  that  the  item  is  generallv  high  in 
fat. 

In  summary,  the  Commission 
ordinarily  will  not  challenge 
comparative  nutrient  content  claims 
that  comply  with  FDA's  regulations,  and 
will  carefully  scrutinize  comparative 
nutrient  content  claims  that  characterize 
nutrient  differences  in  ways  that  do  not 
comply  with  FDA's  regulations.*' 

3.  Synonyms  for  Nutrient  Content 
Claims 

In  addition  to  authorizing  the  use  of 
only  a  limited  set  of  defined  nutrient 
content  terms  on  food  labels.  FDA's 
regulations  authorize  the  use  of  only 
certain  synonyms  for  these  defined 


.siipiTior  power  that  would  bo  significant  lo 
consumers). 

"  Although  the  term  "light"  is  defined  in  FDA's 
regulations  as  a  compantive  descriptor,  the  term 
also  has  been  used  to  describe  the  food  itself,  muc  h 
like  an  absolute  descriptor  such  as  "low."  As 
reflected  in  FDA's  preamble  and  regulations.  th<; 
term  also  is  associated  chiefly  with  substantial 
ri'diictions  in  fat  or  calories.  See  58  FR  2351-2358. 
Given  the  unique  characteristics  of  the  term  "light" 
a.s  reflected  in  FDA's  regulations,  it  is  unlikely  that 
the  term  can  be  u.sed  in  advertising  without  undue 
confusion  unless  the  food  me«ts  FDA's  definitions. 
Accordingly,  the  Commission  will  apply  FDA's 
definition  for  "light"  in  determining  whether 
.idiiTlising  u.sing  the  term  is  deci-plive. 


terms.'*-  The  impetus  behind  Congress's 
requirement  that  FDA  limit  defined 
terms  and  synonyms  may  be  found  in 
the  educational  and  public  health  goals 
of  the  NLEA— to  promote  consumer 
understanding  of  the  meaning  of  the 
terms  through  a  limited  lexicon  that  will 
allow  consumers  to  make  informed 
dietary  choices.'" 

The  Commission  will  examine 
advertising  to  ensure  that  claims  that 
characterize  the  level  of  a  nutrient, 
including  those  using  synonjTns  that  are 
not  provided  for  in  FDA's  regulations, 
are  consistent  with  FDA  definitions. 
Commission  precedent  establishes  that 
an  advertisement  that  can  reasonably  be 
interpreted  in  a  misleading  way  is 
deceptive,  even  though  other, 
nonmisleading  interpretations  may  be 
equally  possible."  Thus,  when  express 
or  implied  claims  suggest  that  a  food 
product  meets  the  standard  for  use  of  an 
FDA-definod  term,  advertisers  should 
ensure  that  the  food  actually  meets  the 
relevant  FDA  .standard.  For  example, 
depending  on  the  content  of  an  ad,  use 
of  the  phrases  "parJced  with"  or  "lots 
of  to  describe  the  level  of  fiber  in  a 
food  could  convey  to  some  reasonable 
consumers  that  the  food  is  "high"  in 
fiber.  Because  FDA's  regulations  define 
the  terms  "good  source"  and  "high  " 
with  respect  to  fiber. «^  consumers  are 
likely  to  be  misled  if  a  "high  fiber" 
claim  is  implied  by  an  ad  for  a  food  that 
is  only  a  "good  source"  of  fiber. 

4.  Implied  Nutrient  Content  Claims 

As  defined  in  FDA's  regulations,  an 
implied  nutrient  content  claim  is  a 
claim  that: 

(I)  I>scril>cs  the  (nod  or  an  inijiedirnt 
thnnrin  in  a  manner  that  suggests  that  a 
nutrionl  is  absent  or  present  in  h  t  f-rt.iin 
umtiiint  (e.g..  "hlBh  in  oat  bran"),  -  ; 

(ii)  vSuggests  that  the  food.  bocHusc  of  its 
mitritint  content,  may  be  useful  in 
m.-iintaining  healthy  dietary  practices  and  is 
made  in  association  with  an  explicit  claim  or 
statement  about  a  nutrient  [e.fi..  "healthy, 
rtmtains  3  grams  (^)  of  fat").-^ 

Under  this  definition,  .statements 
about  ingredients  may  or  may  not  be 
nutrient  content  claims."^  FDA  has 


■•■21  CFR  101.13(b)  (1993).  Interested  parties  mav 
pelilion  FDA  to  authorize  additional  synormns  21 
CFR  101.69(b)(2)  (1993). 

^■58  FR  2319-20.  Jan.  6.  1993.  See  Nutrition 
Uibt'ling  and  Education  Act  of  1990.  .soclion 
403(4)(2)(Ai(i). 

'"Chrysler  Corp.  v.  FTC.  561  F.2d  357,  363  (DC 
Cir.  1977),  Kiaft.  slip.  op.  at  6  n.8.  See  also 
Derpption  Statement.  103  FT.C  at  178  n.21  CA 
socondar\  message  understood  by  reasonable 
consumers  is  actionable  if  deceptive  even  though 
the  primary  me&sage  is  accurate"). 

^' 21  CTR  101.54(b)  and  (c)  (1993) 
^■il  CFR  101. 13(bK2)  (1993). 
'^5«^■R2:t71.|im.6.  19'I3. 


28392 


Fei.^raJ  Register  /  Vol.  59.  No.  104  /  Wednesday.  lune  1,  1994  /  Notices 


c  s 


\M 


J  re 


c  n« 


generally  adopted  a  ca 
approach  to  statements 
ingredients  that  depent 
context  of  the  label.  Th 
provide,  however,  that 
ingredient  statements 
nutrient  content  claims 
appear  on  labels. ■»* 

The  Commission's  ,t_ 
implied  claims  also  reli 
of  the  overall  context  ir 
appe.irs.  As  explained 
Commission  evaluates 
impression  created  by  2 
the  ad  itself,  the  arrans 
and  images  in  the  ad, 
the  claim  being  mada,  i 
determine  whether  a  re, 
likely  lo  mislead  reason 
consumers.-**  If  the  net  i 
produced  by  an  ad  is  !ii 
reasonable  consumers,  f 
deceptive  and  violates 
FTC  food  cases  and  <.. 
agreements  also  dimon 
principle  that  statement 
ingredients  may  have 
implications.  For  exam, 
may  implicitly  charade 
of  a  nutrient  in  a  produc 
representations  regard! 
ingredierits  with  which 
made.'^'  An  ad  may  imp 
free  of  a  particular  nu 
suggesting  that  the  prod 
ingredients  that  are  esse 
from  the  consumer's  p 

Ccn.sistent  with  its  st£ 
and  its  commitment  to 
the  Commission  will  1 
advertisements  that  mav 
characterize  the  level  o\ 
Commission  will  give 
any  FDA  de term 
ingredient  statements  in 
net  impression  conveyec 

fl.  \'utrifnt  Content  Clai 

Ai  mandated  by  the  J 
nutrient  cc.ntent  label 


-by-cri«e 
anout 
on  theovor«!l 

regulations  also 
ertain 

11  be  t."jated  as 
whenever  they 


a  V3\\ 
T  lei 


tj  Tit 


ni  ? 


^l 


h. 

OO  i 


gn  3t 

iinations  con 


N  LA. 


ing  regu] 


hii 


"  ¥cj  (Ci-jTiple.  ihe  rt-gu;;.tiyr. 
th-il  n  food  contains  oal  bran  is ; 
a  gvXKJ  K>urc»  of  dieid-nii  fibt-r;  I, 
only  wi'.ft  vegetable  oil  is  a  cl<ii. 
sjtufdipd  fal:  and  that  a  food  ro 
rlaiiD  th£i  ii  is  fat  free."  21  CFR 

*•  *.-»:/!.  slip  op.  at  7-»:  Rpmov  ■■ 
jl  292:  Thompson  Medicai  ICM 
dtso  h"ir  w.  Sterling  Drii^.  317  F 
19634  (iht  (.omir.ission  ex.i.iiin«> 

.     rathk-r  than  each  tile  sf-p. 

^•K.-d.'t.  970F.2dat  322  (uph 
rr.-Ji.'ig  iha!  claims  aboui  the  an 
proft .-sed  chesse  slicos  were,  ir 
cidi.Tis  about  cakiam  conrent). 

''  S.^  Eslev  Corp.,  102  FT  C 
ircn^tnl  order)  (advertl.ipm.T.ts 
frx)d.«  sweetened  with  hig.h-fr.jct 
not  contain  sugar  and  were  acxre 
Amcriciin  Diabetes  Association 
thiit  l^t'  foods  wer^approprioi'- 
n»-.  .icl  to  nvoid  suga,'",. 


:.roach  to 
rs  on  an  analysis 
which  a  claim 
■e,  the 
overall 
1  ad,  including 
"lent  of  phrases 
d  the  natjre  of 
order  to 
tseniation  is 
ble 

r.pression 
ly  to  inis).-ud 
)e  ad  is 
section  5 
';sent 
,-2te  tii*^ 
regards  r.;; 
trienf  cont;.nt 
e.  advertising 
'tze  theamoiint 
throt:gh 
the 

:e  product  n 
■  that  a  food  is 
-1  by  . 
ct  is  free  of 
iiailv  the  same 

ctive.'' 
utory  authority 
rmo.'iization, 
clof.ely  St 
implici'-'y 
nutrient  The 
weight  to 
eming 
malyzing  the 
by  an  ad. 

1  Disclostjrt:-i 

.  FDAs 
lations 


li 


er  pex 


tat?  thol  "a  u.jirn 
cbi.T)  thiit  i!  IS 
a  food  i«  .T.idp 

that  it  is  lew  in 

ains  no  oil  i*  a 
0.65(c>(3)  (19931. 

tron.  1)1  FTC. 

T  r.  at  790.  S«  e 
:d6ti0  674  (2d  Or. 

"the  eritirc  mo-iaic 

ijrjgCorrmi'.iioii's 
'LHt  of  milk  in 
(  "tfKt.  i.-l.nlipd 


o  ti 


1  *0A  (i'Jrt)l 

at  claimed  ih-t 
«*  jnm  s\T;jpf^:d 
( ted  by  the 
)!i«l(;.;M;-.) 


.-equire  a  number  of  disclosures.  These 
mandated  disclosures  include,  but  are 
not  limited  to;  (1)  A  referral  statement 
to  the  nutrition  panel,  required 
whenever  a  nutrient  content  claim  is 
made; '-  (2)  disclosure  of  nutrients  (fat, 
saturated  fat,  cholesterol,  and  sodium) 
present  in  a  food  at  a  level  that  FDA  h.js 
concluded  increases  the  risk  of  diet- 
related  disease,  required  whenever  a 
nutrient  content  claim  is  made;*^'  and 
(3)  "triggered"  disclosures  of  the 
amount  of  certain  related  nutrients 
when  claims  concerning  fiber,  saturated 
?it,  and  cholesterol  appear.'-* 

As  set  forth  in  part  il  above, 
disclosure  of  material  inform  ition  that 
is  necessar,'  to  prevent  deception  mav 
be  required  u.nder  section  5  of  the  FTC 
Act.*-^  For  example,  il  Is  misleading  to 
fail  to  disclose  qualifying  information 
necessary  to  prevent  an  affirmative 
statement  from  creating  a  niislsadirg 
impression.^-'  However,  a  seller's  silence 
in  circumstances  that  do  not  give  a 
particular  meaning  to  the  silence  is  not 
deceptive.^^  The  failure  to  p.-ovide 
nutrition  information  that  consumers 
may  find  use.^jl  in  improving  t.heir  diet, 
while  subject  to  challenge  under  thw 
NLEA  with  respect  to  lobei;;.  therf^fore, 
is  not  necessarily  subject  to  challenge  l>s 
deceptive  under  Se'  icn  S."--  In  the 
context  of  advertising  ihal  mak^js 
affirmative  nutrient  conJent  claims,  fh- 
Commission's  analysis  of  deception  by 
omission  will  be  based  on  a 
consideration  of  whc'her  a  nutnent 
content  claim  gives  rise  to  a  misleadi.Ojj 
impression  absent  disclosure  of  other 
nutrition  inforrriation. 

Some  of  FDA's  d!sclo.sures  appear 
designed  to  fulfill  the  eduMtional  eoai.s 
of  the  NLELA,  which  a-'e  beyond  the 
scope  of  the  Commission's  law 
enforcement  mandate.  For  example,  all 
nutrient  content  claim.^  on  a  label  must 
be  accompanied  by  a  statement  referring 
the  consumer  to  the  nutrition  panel. 
where  complete  nutrition  information 
regarding  the  product  is  found.'^  While 
a  complete  nutrition  portrait  of  a  food 
may  be  useful  to  consumers,  it  is 
unlikely  that  the  ab.s.2nce  of  this  referral 


•■21CFH  §101  liQ;t  119931. 

'•21  CTR  10VI3(h)  (1993).  Af  discussed  in  p;..-1 
rv.  infra,  these  .same  levels  of  nutrients  M>r\-o  lo 
d-fqualify  foods  from  boar-rp  hpiltb  f)aizr.A  S -e  21 
CFT<10M4(a)(5)(1993). 

■"See  21  cm  101.5-»!d)  (requircmer:i.<:  for  nb.;r 
rlaimfh  21  CFR  10t.62(L)  (rt-v^jire.Tients  for 
saturated  fat  claims):  21  CFR  101.62(d) 
(requi.-emt^nts  (or  cholesterol  .jaimsi. 

^'  Drcrplion  .Sialenitni.  lOS  FTC  ti  i:  h. 

"International  Ho.-ve.M,-:.  l(K  FTC  .it  1057. 

•■/d  at  1059. 

'■'id.  at  1058  ("|n)ol  all  omissions  art  dpceptiva. 
i  vcn  if  providing  ttie  l:.for:Tidtion  wruid  b.'n('ril 
lonsuroers  ■). 

•-riOHflOl  l.>(^.(l'Kt,i 


statement  from  an  advertisement  would 
render  the  ad  deceptive  to  consumers. 

In  contrast,  other  disclosures 
mandated  for  food  labels  may  also 
appropriately  be  requi-td  under  certain 
circumstances  to  prevent  deception  in 
advertising  lander  section  5.  In 
determining  whether  such  disclosure's 
are  neces.sary  to  prevent  deceptiori.  the 
Comj7)ission  will  consider  several 
factors.  First,  tha  Commission  v^iil 
carefully  svaluate  nutrient  content 
claims  for  foods  that  contain  a  nutnent 
at  a  level  considered  by  FDA  to  inert ast 
the  risk  of  a  diet-related  disease.^'  When 
the  context  of  aii  ad  as  a  whol^onvtvi? 
to  consumers  the  net  impressift  th-.t 
the  food  makes  only  positive    • 
contributions  to  a  diet,  or  does  not 
contain  any  nutrients  at  levels  that  rut<;e 
the  risk  cf  diet-related  disease,  the 
failure  to  disclose  the  presence  of  fi<.\- 
*acre.ising  n-jtrients  is  likely  to  be 
deceptive.*"' 

Second,  the  Commission  will  3i<;o 
scrutinize  nutrient  content  claims  for 
(hales.terol,  saturated  fat,  end  fib^r 
Congress  enacted  "special  rjles""'- 
requiriog  that  claims  for  l.hese  nutrients 
trigger  disclosure  of  other  nutrumts.'"' 
Consumers  often  may  infer  thit  ce.tain 
nutrient  claims  imply  a  charactcriz^rior. 
of  the  a.mount  of  another  nutrient. 
Similarly,  where  differt^nl  nutrients  an 
linked  to  the  .same  health  i.s,<;ue  (for 
example,  cholesterol  and  saturated  f.it, 
Of-  diefp.ry  fiber  and  total  fat),  a  claim 
regarding  one  of  these  nutrients  is  h'r.^^y 
to  give  rise  to  a  misleading  impres:.;on 
regarding  the  beiiefit  of  tlie  food  absent 
disclosure  of  the  presence  of  the  ether 
nutrient.  Under  these  circumstancrs.  rh-» 
failure  to  correct  these  rnisimpressi  tjis 
through  adequate  disclosures  iS  iikr-:  w  to 
be  deceptive. 

rv.  Health  Claims  ^-^ 

FDA's  regulations  for  heajth  c  ;jims  in 
food  labeling  establish  general  sfanoards 


""See  .North  Amrncan  Philips  Cfip..  )  u  f  7  C 
H9.  177-g4  (!9»8)  (initial  Decision!  {ar'.,m'..r,i! 
greit  weight  to  other  government  agencies' 
drt-^.TninritioLs  regarding  the  signirn  i.^c«  of  a 
che.mical  added  lo  drlnkiag  water  bv  the  water  n.-i.'! 
and  thus  whether  the  failure  to  disclose  t.Sis  f.,..i 
was  material). 

"  IJ  3!  175  I'Corr.j-ni.'ision's  compi.^.:nt  a)'.-  jJil; 
ar.d  the  Acminislraiive  Law  Judge  four.a,  ?h.,l 
failure  to  discJose  tnat  water  rilto.r  dovice 
introttuced  a  potentially  hazardous  rhemiC-s'  i.-io 
drinking  water  was  misleading  In  llghl  of 
repr-^scnlitions  that  device  would  rtmove  or; .-.- .t 
chemicais  and  clean  the  water). 

'■-  House  Committee  on  Energy  and  Corrur,.  r^j.. 
NuL-ilion  Labeli.-ig  a.-id  Education  Act  of  19*10.  H  H 
Rep.  No.  536,  101st  Cong..  2d  Sess.  20  (l^jo; 

"'21  use  3431r)(2)(A)(iii)-(v). 

""FDA's  definition  of  a  health  claim  induof*  twc- 
basic  elemenl.s:  (l)  A  substance  or  nutrieni:  and  \^'t 
the  relationship  of  Ihal  substance  or  nutrient  't- ., 
disease  or  health-related  condition.  21  CFR 
lOl.Hl.iiilKi'KMl.  Tr.L'..  .:.,i.'n»on  food  »ot»-^.,  •• 


Fedt^rai  Rt^sister  /  Vol.  59.  No.  104  /  Wednesday.  June  1.  1994  /  Notices 


28393 


(or  Lhe  use  of  claims  that  characterize 
ihi-  relationship  of  a  substance  in  a  food 
to  a  disease  or  health-related 
condition."  These  general  standards 
inc  liide.  among  other  things:  (1) 
Limiting  authorization  of  health  claims 
only  to  those  categories  for  which  there 
is  "significant  scientific  agreement '■  that 
lhe  relevant  diet-disease  relationship  is 
supported  by  the  scientific  evidence;'"' 
(2)  establishing  disqualifying  levels  for 
total  fat.  saturated  fat.  cholesterol,  and 
sodium,  above  which  foods  are 
disqualified  from  bearing  anv  health 
ciiums.''^  (3)  for  the  spef.ific  substance 
that  is  the  subject  of  a  health  claim, 
setting  a  threshold  level  for  the  amount 
of  such  substance  in  the  food,  that  is 
either  sufficiently  low  or  suftu.iently 
high  tc  support  the  health  (.laim;'*  (4) 
requiring  that  foods  bearing  health 
clnmis  have  some  minima!  nutritional 
value/-''and  (5)  requiring  that  health 
claims  identify  those  factors,  other  than 
dietary-  intake  of  the  substance,  that 
affet.t  the  diet-disease  relationship. ''■•  In 
addition,  as  required  by  tht;  NLEA. 
^^).'\'s  regulations  provide  a  jwtition 
process  for  interested  p-arsons  to  set'k 
KD.\  authorization  of  additional  health 
chiinis.'*' 

The  Commission  shares  the  lonc  erns 
iincierlying  tlie  NLEA,  and  embodied  in 
FDA's  regulations,  that  health  claims  be 
adequately  substantiated  and  presented 
in  a  manner  that  is  truthful  and  not 
misleading.  These  same  princ  iples  form 
the  foundation  of  the  Commission's 
well-established  deception  and 
advertising  substantiation  doctrines. 
described  in  part  U  above.  The 
C;omnii.s.sion's  approach  to  the 
rt'gulation  of  health  claims  in  food 


no'  iiovemwi  by  FDA's  health  cKiims  rr-.m,l,ili(inN 
urj-->s  i.hsy  Inciufie  eifhor  exprps.s  nr  !mi)liw1 
riti'ti  ni>s  to  bfith  a  sub-jtanci;  ^r.ii  .1  <i.s»>;,«fi.  VUA't. 
•ipptfK:ch  »n  .mplied  health  tlHimi  ;>  simil.^.r  lo  the 
(  'immiAiion"?  in  that  this  definition  fn(:ii;i3..s 
i'.ii::\:  in  wh.'ch  the  disease  elfmenl  is  implied 
:!!r>..'jKh  symbols  or  by  other  mfi.-ins.  loHiting  .it  the 
( <>:ilf*i  of  the  entire  label.  Id.:  ,w«'  «;so  dj-cus-iion 
I.!  VDXs  definition  of  implied  health  cl.>im.s.  58  KK 
24fl.t.  Jan.  6.  199,^.  Like  FDA.  Ihp  CuTiniissinn 
ixrtHiin.'i  Inoii  ciaims  in  the  rontexi  of  iru"  c::ti.-c 
hiiv(>rtii<meni  to  determine  wheiher  an  .rjipiifj 
h*-ai?h  claim  is  being  made.  ThcT'^for.i.  :(!•• ' 
(  onirr.i.-,sion  may  determine  in  cert.un  i!v.!.tn(.i's. 
UiM'd  on  its  review  of  the  entire  context  of  an 
advi'rtL'.^ment.  that  a  nutiitnl  coniiini  fUira.  ryvcii 
in  the  absence  of  any  express  refcrcnn'  10  a  iIIsp.im- 
nr  hf:allh-rnlal()<J  condition.  f,oiivo\.,  ^11  iriuiliii! 
lu'.ilrh  tiiei.i,age  to  co.isumfrs. 
-  21{J-R  ioi.i4e(so7.(iwja! 
"-M  OH  101.14(c)  (1993). 
■■.ilO-R  101.14(a)(5)  (1<)<131. 
"JlC3--Rt01.14(d)(2)(vi)-(v;iHl'.'.i, 
--'UTHlOl  14ie)(6)(1993). 
■■  -•lCKRl01.14(dl{2)(iii)(10').l) 
■'  d1  CFR  101.70  (1993).  This  r..^i,!,.ti,,n  rw|iur. - 
■f-it  hUA  take  final  action  within  l')0  days  of  llic 
rr-.  ."pi  of  a  petition,  either  to  deny  !he  p^  lision  <ir 
'"  P'bli-;h  a  proposal  tti  ami-nd  lh<>  rocn  Unions  k. 
•:'"A  'h.'  uv  of  the  rctj;a>j.-d  health  i  i.iirn. 


advertising  and  FDA's  approach  to  such 
claims  in  labeling  therefore  share  many 
basic  elements. 

-4  Standard  for  Siib.^tantimion  nf 
Hfolth  Claims 

The  Nli:A  directed  FDA  to 
promulgate  regulations  authorizing 
claims  about  diet-disea.sc  relationships 
only  if  FDA  determined. 

Uised  on  the  totality  of  the  pubUtiy  available 
s<,iemific  evidence '(including  evidence  fmm 
well-designed  studies  conducted  in  a  manner 
w)iii.h  is  consistent  with  genernlly 
rf(  ognized  scientific  procedures  and 
prinripies).  that  tliere  is  significant  scientific 
aj-ret-ment,  among  experts  qualified  bv 
scientific  training  and  experience  to  evaluate 
.such  claims,  that  the  claim  is  supported  by 
such  evidence.'- 

The  NLEA  directed  FDA  to  apply  this 
"significant  scientific  agreement" 
standard  in  determining  whether  there 
was  adequate  substantiation  to  permit 
health  claims  for  ten  specific  diet- 
disease  relationships.""  After  reviewing 
the  scientific  literature.  FDA  is.sued 
regulations  authorizing  a  number  of 
spe<:ific  categories  of  health  claims. 

The  Commission's  standard  for 
substantiation  of  health  claims  in  food 
advertising  shaies  many  elements  with 
IDA'S  approach  to  such  claims  in 
labeling.  Like  FDA.  the  Commission 
imposes  a  rigorou.s  substantiation 
standard  for  clainus  relating  to  the  health 
or  safety  of  a  product,  including  health 
claims  for  food  products. ''■'  The 
Commission's  .standard  that  such  claims 
be  supported  by  "competent  and' 
reliable  scientific  evidence"  has  boon 
more  spe<:ifically  defined  in 
Commission  orders  addressing  ht-aith 
claims  for  food  product's  to  mean: 
tests,  analyses,  researc^h/stiidies  or  other 
evidence  basedjyi-tlM^  experti'je  of 
professionalsTn  the  relevant  area,  that  have 
1.1  tn  conducted  and  evahiati^d  in  an  objective 
manner  by  persons  qualiiied  to  do  so,  using 
procwiures  generally  accepted  in  the 
profession  to  yield  accurate  and  reliahle 
.  n.siiits.'-'' 

Thus,  both  the  Commission  and  FD.-\ 
look  to  well-designed  studies,  including 
clinical  research  and  other  forms  of 
reliable  and  probative  s(,ientinc 


••21  U.S.C.  343(rK3)(B)(i).  This  .standard  is  rflso 
M-t  forth  in  H)A  s  rr5;ulation.s  at  21  ClU  §  ini.l-»((  1 
ilWll 

•'s\.}i\.  »a>i 

''S«:.  e(i.  Fuciric  Ki(e.  KTC  Dkl  \o.  (1-3  tO-i 
lAuii  17.  is»92)  (consent  order)  (tlaim.s  about  heaiih 
U'c.ofits  of  consuming  rice  bran  cereal  thallongeri 
.:>  unsutMtantiatt'd):  see  also  Thompson  Medical. 
104  F.T.C  at  822  (claims  involving  health  or  safeu 
i-vs.jt^  require  a  '•relatively  high  le\el  of 
si,i»s».antialion.  typically  scientiiic  te.sts"). 

••  Craccwood  Fruit  Co..  FTC  Dkt.  No.  C-:nro 
if),  t   29.  1993)  (consent  order);  .^ecalso  roir.prian. 
l:-.c..  ITC  Dkt.  No.  (;~:H02  (f  J,  i.  ;;:.  1<)'I21  (1  oas.:.-.! 
11,-  iirl. 


evidence,  in  evaluating  heaUh  claims  for 
foods. 

In  addition,  the  Commission,  like 
FDA.  evaluates  substantiation  for  health 
claims  in  the  context  of  the  surrounding 
body  of  evidence,  and  does  not  look  to 
isolated  studies,  especially  if  those 
studies  are  unrepresentative  of  the 
larger  body  of  evidence.  However,  the 
Commission  does  not  require  food 
advertisers  to  establish  that  there  is 
s<  ientific  consensus  in  support  of  their 
claims.  Similarly.  FDA  has  clearly 
indicated  that  its  "significant  scientific 
agreement"  .standard  does  not  require 
that  such  agreement  represent  a  "full 
consensus  among  scientists."  ■'" 

In  evaluating  health  claims,  the 
Commission  looks  to  a  number  of 
factors  to  determine  the  specific  level  of 
scientific  support  necessary  to 
substantiate  the  claim."  Central  to  this 
analysis  is  an  asse.ssment  of  the  amount 
of  substantiation  that  experts  in  the  field 
would  consider  to  be  adequate.  The 
Commission  regards  the  "significant 
scientific  agreement"  standard,  as  set 
forth  in  the  NLEA  and  FDA's 
regulations,  to  be  the  principal  guide  to 
what  experts  in  the  field  of  diet -disease 
relationships  would  consider  reasonable 
substantiation  for  an  unqualified'" 
heahh  claim."'  Thus,  it  is  likely  that  the 
Commission  will  rtach  the  sarne 
conclusion  as  PDA  as  to  whether  an 
unqualified  claim  about  the  relationship 
between  a  nutrient  or  substance  in  a 
food  and  a  disease  or  health-related 
condition  is  adequately  supported  by 
the  .scientific  evidence. 

The  Commission  also  recognizes  the 
importance  of  the  petition  process, 
established  under  the  NLEA  and  FDA's 
regulations,  as  a  mechanism  for 
authorizing  health  claims  in  food 
labeling.  The  Commission  will  look 
with  particular  tare  at  any  health  claims 
not  specifically  considered  by  the  PDA 
in  this  process.  The  absence  of  an  FDA 
determination  that  a  health  claim  is 
scientifically  valid  will  be  a  significant 
factor  in  the  Commission's  a.s.sessment 


•'  ".MKK2505.  Ian.  r..  1993. 

"Sfc  Pfizpr.  Inc..  srpra  noln  ^A.  Vo  also 
.SuhsMnfi.ilion  Statement,  104  F.T.C.  at  840: 
Thdiiip.'ii/n  .Medical,  104  F.TC.  at  821. 

■"■  lJiH|iiaiified  as  icsed  in  this  discus.«ion  of 
siibstanlialion  refiirs  to  health  claims  that  do  not 
incliidr  .specific  di.sclosures  Lnncerniiig  ihr  (.'<!i',-.! 
of  siipfxjrting  scientific  evidence. 

'"This  approach  is  consistent  with  t.hc 
Ciinimivsifm's  approach  to  evaluating  th" 
siibstanli.ition  for  claims  made  for  drug  prtxiucts 
and  tncdir,-i!  devices  regulated  bv  FDA.  See.  en  . 
Rem.,v,!lron.  Ill  F.T.C.  at  305  (IT)A  s 
dMc.-niiiial  ton  of  efficacy  of  hair  reninval  ii.vice 
given  siibsianlial  weight):  Thomp»on  Medical.  104 
F.l.C  at  826  (recognizing  imj)ortance  of  .ipplying 
.st.inil.itd  roasibtenl  with  FDA's  in  evalualing'vil.-iy 
and  effiriicy  of  a  drug  product  subji-ct  ic; 
jari-silii  tii.n  ol  bo'h  .it;».,",cit!s) 
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of  the  adequacy  of  substar. 
claim.'** 

While  the  Commission's 
evaluation  of  unqualified 
will  generally  parallel  FD/ 
of  whether  there  i.s  signif 
agreement  supporting  the 
disease  relationship,  the 
recognizes  that  there  may 
limited  instances  in  whic 
qualified  health  claims  ma 
permitted  under  section  5 
yet  authorized  by  the  FDA 
are  expressly  qualified  to 
and  hilly  the  extent  of  the 
.support.  At  the  same  time 
Commission  believes  thst 
claims  based  on  evidence 
inconsistent  with  the  large 
evidence  have  the  potentia   to  mislead 
consumers,  and,  therefore,  pre  likely  to 
violate  section  5. 

The  Commission  recognizes 
to  scrutinize  closely  qualified  ^ 
maintain  the  credibility  of 
in  food  advertising  and  lab  ;1 
Commission  will  therefore 
vigilant  in  examining  whe 
claims  are  presented  in  a  rr 
ensures  that  consumers  un 
the  extent  of  the  support 
and  the  existence  of  any  si 
contrary  view  within  the 
community"'  In  the  nbser 
adequate  qualificatior.,  the 
will  find  such  claims  dece 
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"^Food  rrurkelers  should  not  px 
circumvi'nl  FDA's  petition  process 
simply  by  limiting  the  assertion 
unreview«d  cldims  to  ad\'ertising 

••  See.  e.g..  Nationai  Comm'n  on 
INCEN).  517  F.2d  485  (7th  Cir.  1 
remind.  570  F.2d  157  (7th  Cir.  197 
483  U.S  921  (1978).  The  final 
-•JCEN.  as  n>odir>ed  by  the  court, 
advertiser,  if  it  made  any  claims  n 
relationship  between  dietary 
disease,  disclose  that  there  was  a 
amcng  experts  about  the  scientiTic 
between  egg  consumption  and  heajt 
that  NCEN  was  presenting  its  side 
controversy.  Where  NCEN  characi 
scientific  evidence,  the  order  fur 
disclosure  that  many  medical  ex 
increa.^ing  egg  consumption  might 
of  bean  disease. 

"In  order  to  be  effective,  qualifi 
disclosures  should  be  sufficiently 
promi.nent  to  prevent  deception 
Slatemeni.  100  F.T.C  at  180 
104  F.T.C.  at  789  n.9.  842-43:  see 
the  Use  of  Environmental  Market) 
CF.R.  §  26a6<a)  (1993).  Qarity  of 
type  size  and  proxtmtty  to  the  clai 
qualified,  and  an  abaence  of  conirat> 
could  undercot  effectiveness,  will 
likelihood  that  the  qnaiifications 
are  appropriately  clear  and  prom; 
Figgle  IntU.  Inc..  107  F  T  C  313 
817  F  2d  102  Hth  Cb  1987).  For 
Commission  is  unlikely  to  Bnd  a  v 
without  accompanying  audio,  to  b< 
method  of  dlacloeure  in  a  televisioi . 
Kraft,  slip.  op.  at  10.  As  always.  th< 
will  also  consider  anv  extrinsic  '•\  i 
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B.  Health  Claims  for  Foods  That 
Contain  a  Nutrient  at  a  Lp\el  That 
Increases  the  Bisk  of  a  Disease 

FDA's  health  claim  regulations 
identify  four  nutrients — total  fat, 
saturated  fat.  cholesterol,  and  sodium — 
the  consumption  of  which  has  been 
associated  with  increased  risk  of  certain 
diseases  or  health- related  conditions, 
particularly  cancer,  cardiovascular 
disease,  and  hypertension.  For  each  of 
these  nutrients,  the  regulations  establish 
levels  above  which  foods  containing  the 
nutrient  are  disqualified  Irom  bearing 
health  claims.^^  The  disqualifying  levels 
set  by  FDA  were  based  on  an  analysis     • 
of  what  level  of  these  nutrients  in  a  food 
would  increase,  "to  persons  in  the 
general  population,  the  risk  of  a  diet- 
related  disease,  taking  into  account  the 
significance  of  the  food  in  the  total  daily 
diet-^'s* 

The  Commission  will  rely  heavily  on 
FDA's  scientific  determination  as  to 
what  levels  of  total  fat,  saturated  fat, 
cholesterol,  and  sodium  may  increase 
the  risk  of  a  diet-related  disease  or  other 
health  condition  8'  and,  while  not 
necessarily  prohibiting  all  health  claims 
in  advertising  for  foods  that  contain 
such  levels,  will  carefully  scrutinize 
health  claims  for  such  foods  to  ensure 
that  the  claims  are  truthful  and 
adequately  qualified.''''  Situations 
involving  risk-increasing  levels 
established  by  FDA  should  not  be 
interpreted  as  an  exhaustive  list  of 
instances  in  which  a  broad,  unqualified 


effectiveness  of  quahficcition*  and  ditcio.mres  in  i'.s 
determination  of  whether  a  claim  is  deceptive  In 
making  this  detem,mation.  the  Commission  will 
consider  all  reasonable  interpretations  cf  the 
advertisement.  The  Commission  will  find  an 
advertisement  lo  'je  deceptive  if  it  can  ressondbly 
be  interpreted  in  a  misleading  way.  even  though 
other,  nonmisleading  interpretations  mav  be 
equally  possible.  See  Kraft,  slip.  op.  at  6  n.8. 

•^These  specific  disqualifying  levels  are  set  forth 
3l2lCFRl01.1^(a)(5)(1993"). 

"»■•  58  FR  2489,  Ian.  6.  1993. 

*'  The  Commission  has  routinely  accorded  great 
weight  to  FD.^  detenninations  of  ths  safety  and 
efficacy  of  food  and  drug  products.  See.  eg  , 
Removatron.  Ill  F.T.C.  at  305;  Thompson  Medical. 
104  F.T.C.  at  826;  see  also  Sterling  Drug,  Inc.,  102 
FTC  395.  768-^9.  offd.  741  F.2d  1146  (9th  Cir. 
1984),  cert,  denied,  470  U.S.  1084  (1085). 

"•For  example.  USDA  has  stated  its  "intention  to 
publish  a  proposed  rule  on  heahh  claims  in  line 
with  FDA's  proposal."  See  58  FR  632.  664.  \an.  6, 
1993.  If  so.  the  regulation's  disqualifying  level  for 
cholesterol  will  preclude  health  claims  on  the 
labels  of  virtually  ail  meal  and  poultry  products. 
Notwithstanding  the  regulations,  however,  the 
Commission  would  not  prohibit  a  truthful 
advertising  claim  that  explains  in  a  nondeceptive 
manner  the  health  advantages  of  substituting  meat 
or  poultry  items  thai  are  relatively  low  in  fal  and 
saturated  fat  for  higher  fat  alternatives  (e  g..  a  claim 
suggesting  the  merit  of  substituting  skinles.s  breast 
of  turkey  for  hamburger).  Such  claims  would  assist 
consumers  who  are  trying  to  improve  their  diets  but 
who  are  unwilling  to  forgo  all  meol  and  poultry. 


health  claim  for  a  food  may  be  found 
deceptive  by  the  Commission. 

Unqualified  health  claims  in 
advertising  for  such  foods  are  likely  to 
be  deceptive  when  the  risk-increasing 
nutrient  is  closely  related  lo  the  subject 
health  claim.  Often  the  presence  and 
significance  of  such  a  nutrient  will  have 
to  be  disclosed.  Without  such 
disclosures,  consumers  could  infer  from 
the  health  message  that  the  food  does 
not  present  any  related  health  risks.^' 
The  failure  to  disclose  the  presence  and 
significance  of  risk-increasing  nutrients 
that  are  closely  related  to  the  heahh 
claim  for  such  foods  is  likely  to 
constitute  an  omission  of  a  material  fsct 
and  render  the  health  claim  deceptive.'''' 

For  example,  a  claim  that  a  food  will 
reduce  the  risk  of  one  specified  disease 
is  likely  to  convey  to  reasonable 
consumiers  that  the  food  will  not 
increase  the  risk  of  some  other  health 
condition  closely  related  to  that  disease 
Thus,  an  unqualified  claim  that  a  food 
is  low  in  saturated  fat  and  cholesterol, 
and  therefore  compatible  with  a  diet 
designed  to  reduce  the  risk  of 
cardiovascular  disease,  would  be 
deceptive  if  the  food  contained  so  mu;  h 
sodium  that  it  might  increase  the  risk  of 
hypertension  and  thus,  cardiovascular 
disease. ^^  To  prevent  deception,  a 
health  claim  for  such  a  !i  cd  is  likely  'o 
need  a  disclosure  that  cl^aily  conveys 
both  the  presence  and  significance  of 
the  risk-increasing  nutrient.*^ 

Even  when  the  risk-increasing 
nutrient  does  not  bear  directly  on  the 
health  condition  that  is  the  subject  of 
the  health  claim,  it  may  be  necessary  to 
disclose  the  presence  of  a  risk- 


»'  See.  eg.  Campbell,  FTC  Dkt.  No.  92:;3  l.A.ig. 
18,  1992)  (consent  order  required  disclosure  of 
sodium  content  and  reco:nmended  ma>imum  Oiiiy 
sodium  intake  in  advertisements  making  claims 
about  heart  disease  for  soups  with  more  tb^n  500 
mg  of  sodium  per  8-oz.  serving). 

""The  Commission  has  traditionally  reqidrrd  th.4l 
material  information  be  disclosed  if  its  absence 
could  mislead  reasonable  consumers.  See  Dereplion 
Statement.  10.}  F  T.C  at  182;  see  also  Internationa) 
Harvester.  104  FTC  at  1057;  North  American 
Philips.  Ill  F.T.C  at  175. 195  (foilure  to  disclose 
the  fact  that  a  water  filter  could  introduce  a  hanr.fiil 
chemical  into  the  water  was  misleading). 

""In  Campbell,  the  Commission  charged  thai 
claims  thai  the  company's  soups' contained  little  fal 
or  cholesterol,  and  were  heart-heahhy.  were 
deceptive  because  the  company  had  failed  lo 
disclose  that  the  soups  were  high  in  sodium. 
Specifically,  the  complaint  alleged  that  Ihe  high 
level  of  sodium  was  a  material  fact  given  that  a  Ciel 
high  in  sodiutn  can  contribute  to  hi,-pertens)on.  a 
risk  factor  associated  vrith  heart  disease.  FTC  Dkt. 
No.  9223  (Aug.  18,  1992)  (consem  order). 

""A  statement  indicating  both  the  amount  of  l.^p 
risk-increasing  nutrient  and  the  recorrjnended 
maximum  daily  Intake  of  thai  nutrient,  as 
determined  by  FDA.  would  be  one  example  of  an 
acceptable  disclosure,  provided  such  informali'-'n 
adequately  conveys  the  health  implications  of  inc 
ri.sk- increasing  nutrient  .Si<«,  e  g  .  Camplwii  si.y  - ; 
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in( Teasing  nutrient.  Depending  on 
context,  a  specific  health  claim  may 
convey  to  consumers  a  broader  message 
that  the  food  is  healthful  in  all  respects. 
For  example,  a  health  claim  describing 
the  benefits  of  calcium  in  reducing  the 
risk  of  osteoporosis,  when  made  in 
advertising  for  a  dairy  product  that  is 
high  in  saturated  fat,  may  create  the 
deceptive  impression  among  reasonable 
consumers  that  consuming  the  dairy- 
product  will  reduce  the  risk  of 
osteoporosis  without  increasing  the  risk 
of  any  other  health-related  condition  or 
disease,  for  example,  heart  disease.  To 
prevent  deception,  a  health  claim  for      • 
such  a  food  may  need  to  include  a 
disclosure  that  conveys  the  presence 
and  significance  of  the  risk-increasing 
nutrient.^* 

In  those  instances,  as  outlined  above, 
where  disclosure  of  a  risk-increasing 
nutrient  level  is  necessary  to  prevent 
deception,  the  Commission  will 
carefully  scrutinize  the  disclosure  to 
.  ensure  that  it  is  adequate  to  convey 
clearly  the  limited  nature  of  the  health 
claim  being  asserted. 

C.  Nutrient/Substance  Levels  Sufficient 
to  Ensure  Meaningful  Health  Benefits 

In  addition  to  establishing  levels  of 
total  fat,  saturated  fat,  cholesterol,  and 
sodium,  above  which  foods  are 
disqualified  from  bearing  health  claims, 
FDA's  regulations  also  establish 
threshold  levels  for  the  specific 
nutrients  that  are  the  subject  of 
particular  health  claims  made  in  food 
labeling.  If  a  health  claim  is  about  the 
effects  of  consuming  a  substance  at 
decreased  dietary  levels  (e.g.,  lowering 
saturated  fat  and  cholesterol  intake  to 
reduce  the  risk  of  coronary  heart 
disease),  FDA  sets  the  threshold  at  a 
level  tliat  it  determines  is  "sufficiently 
low  to  justify  the  claim."  "2  If  a  claim 
relates  to  the  effects  of  consuming  the 
substance  at  other  than  decreased 
dietary  levels  [e.g.,  increasing  calcium 
intake  to  reduce  the  risk  of 
osteoporosis),  FDA  sets  the  threshold  at 
a  level  that  it  determines  is  "sufficiently 
high  tojustify  the  claim." sa  In 
establisl^g  these  "high"  and  "low" 
thresholds,  FDA  specifically  considered 
both  whether  these  levels  were 
sufficient  to  advance  the  public  health 
policy  of  assisting  consumers  in 


'"  Further.  FDA's  treatment  of  health  claims  in 
labeling  for  any  food  containing  a  risk-increasing 
level  of  a  nuUient,  as^weli  as  the  NLEA-mandated 
educational  effort,  could  well  increase  consumers' 
expectations  concerning  the  scope  of  unqualified 
health  claims,  including  expectations  that  the  foods 
do  not  present  any  significant  health  risks. 

••-21  CFR  101.14(d)(2)(vi)  (1993). 

"'21  CFR  101.14(d)(2Kvii)  (195J3). 


maintaining  healthy  dietary  practices.^-* 
and  whether  health  claims  for  foods  not 
meeting  such  thresholds  would  be 
"misleading  because  the  nutrient  levels 
[were]  not  low  enough,  or  not  high 
enough,  to  really  cbntribute  to  the 
claimed  effect. "95 

The  Commission  shares  FDA's  view 
that  health  claims  should  not  be 
asserted  for  foods  that  do  not 
significantly  contribute  to  the  claimed 
benefit.  A  claim  about  the  benefit  of  a 
product  carries  with  it  the  implication 
that  the  benefit  is  significant."*^  Thus, 
consistent  with  its  position  on  the  use 
.  of  absolute  nutrient  coWent  descriptors 
and  unqualified  comparative  nutrient 
content  claims,  the  Commission  will 
ordinarily  apply  FDA's  thresholds  for 
specific  nutrient  levels  in  examining 
unqualified  health  claims  for  the 
specific  nutrient  levels  that  are  the 
subject  of  the  particular  health  claim. 

The  Commission  recognizes,  however, 
that  there  may  be  certain  limited 
instances  in  which  it  is  possible  to  craft 
a  qualified,  truthful,  and  nonmisleading 
claim  comparing  the  relative  heahh 
benefits  of  a  food  product  to  other 
products  for  which  the  food  can  be 
substituted,  even  if  the  nutrient  level 
does  not  meet  FDA's  prescribed 
threshold  for  the  food.  Such 
comparative  claims,  encouraging 
consumers  to  substitute  a  food  that  is 
significantly  lower  or  higher  in  the 
relevant  nutrient  than  other  foods  in  the 
same  category,  will  be  unlikely  to 
mislead  consumers  if  the  claimed 
benefit  from  the  substitution  will 
contribute  significantly  to  the  claimed 
health  effect. 

In  addition,  such  comparative  claims 
must  be  sufficiently  qualified  to  make 
clear  to  consumers  that  the  benefit 
derives  only  from  the  substitution  of  the 
advertised  food  for  a  significantly  less 
healthful  alternative  and  that  the  subject 
product  does  not  otherwise  offer  an 


"-58FR2514.  Jan.  6.  1993. 
'"56  FR  60.553  (1992)  (discussion  of  proposed 
regulations). 

^See.  e.g.  Gmcewood  Fruit  Co.,  FTC  Dkt.  No  C- 
3470  (Oct.  29.  1993)  (consent  order).  The  complaint 
accompanying  the  Gracewood  consent  agreement 
challenged  claims  that  eating  grapefruit  could 
reduce  serum  cholesterol  levels,  in  part  because 
there  was  no  evidence  that  the  small  amount  of 
poi  :;n  (the  relevant  nutrient)  in  grapefruit  was 
sufricient  to  cause  any  meaningful  reduction  in 
serum  cholesterol.  Sec  also  Lorillard.  186  F.2d  at  57 
(advertising  claiming  that  cigarettes  were  lowest  in 
nicotine,  tars,  and  resins  challenged  in  part  because 
the  difference  was  so  small  as  to  be  insignificant). 
Similarly,  the  Commission's  Guides  for  the  Use  of 
Environmenul  Marketing  Claims  include  the 
general  principle  that  claims  should  not  be 
presented  In  a  manner  that  overstates  the  attribute 
or  benefit  of  a  product,  and  that  "Imlarketers  should 
avoid  implications  of  significant  environmental 
benefits  if  the  benefit  is  in  fact  necliEible."  16  CKR 
260.6(cl  (19931. 


overall  health  benefit.  It  may  be 
necessar>-  to  disclose  the  actual  level  of 
the  nutrient  that  is  the  basis  for  the 
claim  and  its  significance  to  prevent 
deception.''^ 

D.  Minimum  Nutritional  Value  for 
Foods  Bearing  Health  Claims 

Under  FDA's  regulations,  any  food 
bearing  a  health  claim  must  not  only 
meet  the  threshold  level  for  the  specific 
substance  or  nutrient  that  is  the  subject 
of  the  health  claim,  as  discussed  in  part 
IV,  section  C,  supra,  but  also  must 
contain  a  sufficient  amount  of  at  least 
one  of  six  nutrients  and  substances 
specified  by  FDA.*^  For  example,  a  food 
that  is  sufficiently  low  in  total  fat  to 
meet  FDA's  threshold  level  for  a  health 
claim  about  dietary  fat  and  cancer 
would  also  need  to  contain  one  or  more 
of  the  six  specific  nutrients  or 
substances  at  a  sufficient  quantity  to 
ensure  that  the  food  contributed 
significantly  to  a  healthful  diet.  Like 
FDA's  threshold  levels,  this  rule  ensures 
that  health  claims  are  reserved  for  foods 
that  contribute  significantiv  to  a  healthy 
diet."^ 

The  Commission  shares  FDA's  view 
that  health  claims  may  be  misleading  to 
the  extent  that  they  encourage 
consumers  to  choose  foods  that  provide 
calories  but  have  little  or  no  nutritional 
value,  under  the  mistaken  belief  that 
their  choices  will  contribute  to  a  healthy 
diet.  The  Commission  believes  that,  like 
claims  for  foods  that  fail  to  meet  FDA's 
threshold  levels,  health  claims  for  foods 
with  little  or  no  positive  nutritional 
value  have  the  potential  to  be  deceptive 
since  they  imply  that  the  health  benefit 
being  asserted  is  significant."*' 
Therefore,  the  Commission  will 
generally  give  great  deference  to  FDAs 
standards  for  minimum  nutritional 
value  for  foods  bearing  unqualified 
health  claims. 

The  Commission  recognizes,  however, 
that  there  may  be  some  instances  in 
which  it  is  possible  to  craft  a  qualified, 
truthful,  and  nonmisleading  claim 
comparing  the  relative  health  benefits  of 
a  food  product  to  other  products  for 
which  the  food  can  be  substituted,  even 
if  the  food  does  not  meet  FDA's 
minimum  nutritional  value  standards. 
While  the  food  bearing  such  a  qualified 
comparative  health  claim  may  not 
contribute  in  any  absolute  sense  to  a 
healthful  diet,  the  substitution  of  such 
food  for  a  less  healthful  food  in  the 
same  category  could  result  in  a 


t 


•'See  discussion  supra  at  Part  III.  Secticm  A. 2., 
(comparative  nutrient  claims). 
■"2lCh-Rl01.14(e)(6((1993). 
•"SSFR  2522  (1994) 
.  '"See  diiicussion  supra  at  part  IV,  .section  C. 
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concern  that  health  claims 
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""  For  ex.^nip'e.  a  qualified  com. 
tl.i.m  SI.;.;  -..fing  that  consumers  iv> 
'■hi  'o  a  t..'-;  -.i  srthfi  dresjinf?.  and  i 
dipfs  low  in  lo.al  fji  rrav  contrib.iK 
risk  of  s(»me  iorms  of  cancer.  couW  , 
dieirf'v  thoitf  rpjullipg  in  »  signific 
bere/it.  ev.?n  i'  ihe  tat  tret?  .salad  rirf 
r.onliiin  suffirieni  levels  of  any  of  :h 
or  substances  specified  by  FDA. 

"'=FDA  h.is  Slated  that  .Tiode!  h<M 
UnguaiiP  t-an  be  paraphrased  as  ionii 
mandiitory  elements  of  the  model  M 
a(J(ire»,sed.  56  FR  2510.  (an.  6.  1993. 

"•>21  CFR  101.72(e)  (1993).  In  aut 
health  claims.  FDA  provides  altern; 
of  either  expressly  enum«»rat!ng  the 
or  stating  .Tiore  simply  that  the  di've 
disease  depends  on  many  factors 
jni  73  (1993)  (governing  claims  .ibo 
.mil  canrer). 

'"•58f"R-2Sll.!dn.  6.  1093:21  V 
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history,  that  may  either  contribute  or 
detract  from  the  claimed  effect. 

However,  while  the  Commission 
recognizes  the  desirability  of  educating 
consumers  about  the  role  of  other 
factors  that  bear  on  the  risk  of  disea.se 
and  how  such  f&rtors  interact  with  diet, 
the  Commission  must  evaluate  whether 
the  failure  to  disclose  such  qualifying 
information  in  a  claim  about  the  health 
effects  of  3  food  would  mislead 
consumers.  As  explained  above,  not  all 
omissions  of  infoiination  are  deceptive 
in  violation  of  Soction  5.  In  asse.s,sing 
whether  an  omission  is  deceptive,  the 
Commission  examines  whether  the 
omitted  information  would  he  netessorv 
to  prevent  an  affirmative  claim  from 
creating  a  misleading  impression.'"^ 

The  Commission  will  not  require  food 
adverti  ,ers  to  Include  in  advertising 
containing  health  claims  all  potcniidlly 
relevant  information  about  the  spetjfic 
du't-related  disease,  or  affirmatively  to 
disclo.se  that  the  risk  of  the  disease 
depends  on  rn.Tny  factn.'^,  unless  such 
dis*.losure  is  nei  essary  to  prevent 
consumers  from  being  misled  about  the 
significance  of  diet  as  one  of  those 
factors.  Indeed,  in  many  forms  of 
advertising  it  would  not  be  feasible  to 
include  nlj  nutritional  information  that 
may  be  of  interest  to  consumers.  While 
the  addifional  dietary  and  nondiefary 
factors  associated  with  a  health 
condition  may  be  of  interest  to 
consumers,  in  most  ca.ses  section  5 
would  not  require  full  disclosure  of 
such  information  to  prevent  consumers 
from  being  misled  by  statements  about 
the  cont.ribution  of  a  particular  food  to 
a  health  effect. 

Bv  t]irei.tii>n  of  thp  (]<immissjon. 
Donald  S.  Clark. 
Stxrftjn: 
IFR  Dw.  9-J-132K4  File.l  .5- .31-94.  845  ami 
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[Dkt  C-3265] 

Arkia,  Inc.;  Prohibited  Trad?  Practices 
and  Affirmative  Corrective  Actions 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Modifying  Order. 


""Uecpplicn  Sl^'tmeiit.  10 J  F.T.C  at  I7b.  In  i.H 
Williams  Co.  v.  FTC.  for  exdmple.  theCoT..'ni.'»sion 
rh.<l!engfd  as  detrpiive  advertiiinji  clai.-ns  that  a 
vitamin  a.nd  iron  supplement  woti.'d  reduce 
tiredness  because  ;h«  advertiser  failed  to  disclose 
that  those  sympioms  are  usuaihy  caused  by  factors 
other  than  vitamin  and  iron  deficiency,  iat  F  ;id 
Bfl4,  890  (6th  Cir.  l'J&7l.  See  also  Keele  Hair  at  .Scalp 
Sr>e.;ialisls.  .S5  F.T.C  lft«Kl950k  aff  d.  27S  F.2d 
18  (Sth  Qr.  1960)  (baldness  cure  ciaims  ch/iUeni^ed 
for  failure  to  di.srkxse  significance  of  male  heredity 
as  cause  of  h.iUiiies.s.  for  which  cure  was 
inuffocliviO. 


SUMMARY:  This  order  grants  a  petition  to 
reopen  the  proceeding  and  to  modify 
the  Commission  s  1989  consent  order  by 
modifying  the  description  of  the  as.=ets 
identified  in  paragraph  I(j)  .ind 
Schedule  B  of  the  order  as  the  Ark  la 
Pipeline  Assets.  The  Commission 
concluded  that  changed  conditions 
warranted  reopening  and  modifying  the 
order. 

DATES:  Consent  Order  issued  Ortobor 
10,  1089.  Modi^ing  Order  issued  March 
28,  1994.- 

FOR  FURTHER  INFORMATION  CONTACT: 
Kenneth  Lihby,  FTC/S-211.'5, 
Washington,  DC  20,580.  (202)  32f>-2694. 
SUPPLEMENTARY  (NFORMATION:  In  the 
Matter  of  Arkla.  Inc.  The  prohibited 
trade  practices  and/or  corrective  ai,tions 
as  set  forth  at  .'jS  FR  7565.  are  changed, 
in  part,  as  indicated  in  the  su.Tmary. 
(S.;...  f>.  ;)o  St.-it.  721;  15  iJ.S.C.  4fi.  Intorpn-l 
or  .ipjily  soc.  5.  38  Stat.  "IQ.  as  anieiidud;  s«'f;. 
7,  .•}«  Stilt.  731.asain»ndei»;  15  I'.S.C.  4S.  18) 
Donald  S.  Clark. 
St\:rt'tiiry. 

[FK  Doc.  94-]32n7  Filfd  5-.n-94.  HAS  :uu\ 
BILUNG  CODE  67SO-01-M 


[Dkt  9189) 

Detroit  Auto  Dealers  Association,  Inc., 
et  al.;  Prohibited  Trade  Practices,  and 
Atfinnative  Corrective  Actions 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Consent  order. 

SUMMARY:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  i:ons(  nl 
order  requires,  among  other  things,  oni« 
hundred  and  forty  four  Detroit-area 
automobile  dealerships,  owners  and 
managers,  and  dealer  associations 
(including  respondents  associated  with 
the  sale  of  CM.  Ford.  Lincohi-Mercury 
and  Volkswagen  vehicles,  and 
respondents  associated  with  the  sale  of 
Chrysler,  Plymouth  and  Dodge  vehicles) 
to  stay  open  a  specified  minimum 
number  of  hours  a  week.  In  addition, 
the  order  prohibits  the  respondents  from 
entering  into,  cc:ifinuing  or  carrying  out 
any  agreement  to  establish,  fix  or 
maintain  any  hours  of  operation. 
DATES:  Complaint  issued  December  20, 
19!i4.  Order  issued  April  20,1994.' 
FOR  FURTHER  INFORMATION  CONTACT: 


'  Copi«  of  the  .Minli.'yi'ig  Ord^  ar''  avaiirfble 
from  the  Commissions  i^;bl(c  Reference  Branch. 
H-130.  6th  i  Pa.  Ave..  NW..  Washington,  rx:  20Sno. 

•CopiM  of  the  C.impUinf.  a.Td  the  Deti.sion  and 
Ordf-r  arc  avail.ible  fro-n  the  Commission's  Public 
Kcforuncc  Bram  h.  rl-130.  6th  .Street  A  Pcnnsylvr.iii.i 
AvcniK-.  W\'..  \V.ishir"t(in.  M:  20530 


Ernest  Nagata,  FTC/H-394,  Washington, 
DC  20580.  (202)  326-2714. 
SUPPLEMENTARY  INFORMATION:  On 
Thursday,  February  10,  1994,  there  was 
published  in  the  Federal  Register,  59  FR 
6263,  a  proposed  consent  agreement 
with  analysis  In  the  Matter  of  Detroit 
Auto  Dealers  Association,  Inc..  et  al.,  for 
the  purpose  of  soHciting  public 
comment.  Interested  parties  were  givgn 
sixty  (60)  days  in  which  to  submit 
comments,  suggestions  or  objections 
regarding  the  proposed  form  of  the 
order. 

No  comments  having  been  received, 
the  Commission  has  ordered  the 
issuance  of  the  complaint  in  the  form 
contemplated  by  the  agreement,  made 
its  jurisdictional  findings  and  entered 
an  order  to  cease  and  desist,  as  set  forth 
in  the  proposed  consent  agreement,  in 
disposition  of  this  proceeding. 

(Soc.  6,  38  Stat.  721;  15  U.S.C.  46.  Interprets 

or  applies  sec.  5,  38  Stat.  719,  as  amended- 

15  U.S.C.  45) 

Donald  S.  Clark, 

Sfcretary. 

IFR  Doc.  94-13285  Filed  5-31-94:  8:45  am| 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  the  Secretary 

Human  Services  Transportation 
Technical  Assistance  Project 

AGENCY:  The  Assistant  Secretary  for 
Planning  and  Evaluation  and  the 
Director  of  the  Office  of 
Intergovernmental  Affairs  (IGA)  of  the 
Department  of  Health  and  Human 
Services  (HHS). 

ACTION:  Request  for  applications  for 
technical  assistance  in  the  area  of 
human  services  transportation  from 
national  organizations  with  a  record  of 
assisting  rural  and  special 
transportation  needs. 


SUMMARY:  This  announcement  solicits 
applications  and  describes  the 
application  process  for  the  award  of  the 
cooperative  agreement.  It  is  the  intent  of 
HHS  to  fund  one  project  which  address 
the  various  task  areas  in  this 
announcement.  The  project  period  will 
be  for  three  years.  However,  an  award 
will  be  funded  only  for  the  first  year 
with  funding  for  years  two  and  three 
subject  to  the  government's 
determination  to  continue  the  project.  A 
total  of  $400,000  is  available  for  this 
cooperative  agreement. 
DATES:  The  closing  date  for  submittal  of 
applications  under  this  announcement 
is  July  1,  1994. 


ADDRESSES:  Send  application  to  Grants 
Officer,  Office  of  the  Assistant  Secretary 
for  Planning  and  Evaluation, 
Department  of  Health  and  Human 
Services,  200  Independence  Avenue. 
SW.,  room  405-F.  Hubert  H.  Humphrey 
Building,  Washington,  DC  20201.  Attn: 
Al  Cutino. 

FOR  FURTHER  INFORMATION  CONTACT: 
Technical  Questions.  Dianne  L. 
McSvvain,  HHS/IGA,  200  Independence 
Avenue.  SW.,  room  621-E,  Washington, 
DC  20201,  Telephone:  (202)  690-6036. 
Questions  may  be  faxed  to  (202)  690- 
5672  (applications  may  not  be  faxed  for 
submission).  Application  Instructions 
and  Forms,  should  be  requested  from 
and  submitted  to:  Grants  Officer. 
Department  of  Health  and  Human 
Services,  ASPE/IO.  200  Independence 
Avenue,  SW.,  room  405-F.  Washington, 
ex: 20201.  phone  (202)  401-3951.  No 
faxes  will  be  accepted.  Questions 
concerning  the  preceding  information 
should  be  submitted  to  the  Grants 
Officer  at  the  same  address. 

Eligible  Applicants 

Eligible  applicants  are  national 
organizations  or  large  institutions  with 
a  record  of  assisting  rural  and  special 
transportation  needs.  However,  for- 
profit  organizations  are  advised  that  no 
cooperative  agreement  funds  may  be 
paid  as  profit  to  any  recipient  of  a  grant 
or  subgrant.  Profit  is  any  amount  in 
excess  of  allowable  direct  or  indireci 
co.sts  of  the  grantee.  Congress  has 
indicated  that  the  funded  organization 
should  have  experience  in 
administering  a  national  toll-free  hotline 
and  electronic  informational  bulletin 
boards.  It  should  regularly  publish  a 
national  technical  assistance  periodical, 
maintain  a  national  network  of  local  and 
State  affiliates,  and  have  demonstrated 
experience  in  providing  information 
and  technical  assistance  on  human 
service  transportation  to  local  agencies 
and  programs. 

SUPPLEMENTARY  INFORMATION: 
Parti 

Legislative  Authority 

The  Transportation  Coordination 
Technical  Assistance  Project 
cooperative  agreement(s)  are  authorized 
by  section  1110  of  the  Social  Security 
Act  (42  U.S.C.  1310)  and  awards  will  be 
made  ft-om  funds  appropriated  under 
Public  Law  103-112  (DHHS 
Appropriation  Act  for  FY.  1994).     . 

Project  History  and  Purpose 

In  FY  1990,  Congress  authorized 
$250,000  for  the  provision  of  technical 
assistance  to  human  service  ' 

transportation  providers.  This  effort 


included  the  compilation  of  data  on 
specific  target  populations,  the 
development  of  mechanisms  for 
dissemination  of  information,  and  the 
preparation  of  a  report  to  the  Secretary 
on  the  provision  of  transportation 
services  to  human  service  clients.  For 
FYs  1991, 1992  and  1993,  the  Congress 
authorized  $500,000  for  this  effort, 
adding  funding  for  specific  technical 
assistance  and  research  and  analysis  in 
the  implementation  of  the  requirements 
of  the  Americans  with  Disabilities  Act 
(ADA).  For  FY  1994,  the  Congress  has 
again  authorized  $500,000  for  continued 
technical  assistance  in  human  services 
transportation. 

The  purpose  of  this  announcement  is 
to  .solicit  applications  for  the  provision 
of  technical  assistance  to  those 
organizations,  agencies  and  individuals 
involved  in  tlie  planning  and  provision 
of  human  services  transportation  to  the 
clients  of  HHS-funded  programs.  This 
announcement  represents  a  follow-on 
activity  to  the  efforts  funded  in  FYs 
1991-1993. 

It  is  the  policy  of  HHS  to  coordinate 
related  programs  at  the  Federal  level 
wherever  possible  and  to  promote 
maximum  feasible  coordination  at  the 
State  and  local  level.  Coordination  and 
collaborative  effort  maximize  the 
resources  available  to  address  specific 
needs.  Reflecting  this  policy,  HHS  and 
the  DOT  have  established  the  Joint 
DHHS/DOT  Coordinating  Council  on 
Human  Services  Transportation 
(Coordinating  Council)  as  a  focal  point 
for  the  effort  to  coordinate  HHS  and 
DOT  resources  for  transportation  of 
HHS  program  client  populations.  The 
goals  of  the  Coordinating  Council  are  as 
follows:  (1)  To  achieve  the  most  cost- 
effective  use  of  Federal,  State  and  local 
resources  for  specialized  and  human 
services  transportation;  (2)  to  encourage 
State  and  local  governments  to  t.nke  a 
more  active  role  in  the  management  and 
coordination  of  programs  supporting 
specialized  and  human  ser\'ices 
transportation;  (3)  to  adopt 
administrative  and  management 
practices  in  the  implementation  of 
Federal  programs  which  encourage 
coordination  among  service  providers 
and  increase  access  to  specialized  and 
human  services  transportation;  (4)  to 
share  technical  resources  and 
information  with  recipients  of  Federal 
assistance  and  transportation  providers; 
and  (5)  to  encourage  the  most  efficient 
system  of  providing  services,  including 
consideration  of  private  sector  providers 
and  use  of  competitive  bidding. 

In  support  ofthese  goals,  HHS  has 
identified  the  following  objectives  for 
the  Human  Services  Transportation 
Technical  Assistance  Project:  (1)  to 
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promote  more  efficient  u 
equipment,  facilities,  and 
at  the  State  local  level; 
provide  information,  technical 
assistance  to  State  and 
improve  management  of 
services  and  the  acquisiti 
appropriate  equipment 
Applicants  should  reflect 
understanding  of  these 
objectives  in  their  applications. 

Available  Funds 
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HHS  intends  to  award  dne 
cooperative  agreement  in  he  amount  of 
$400,000  resulting  from  tljis 
announcement. 
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Period  of  Performance 

The  start-up  date  of  the 
July  1,  1994  for  a  project 
months.  However,  an  awe 
funded  only  for  the  first 
funding  for  years  tv/o  and 
to  the  government's  detenji 
continue  the  project. 

Part  II — Humao  Services 
Transportation  Technical 
Project — Responsibilities 
Awardees  and  the  Federa 
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Awardee  Responsibilities 

The  Human  Services  Tethnical 
Assistance  project  requires 
development  and  maintenance 
mechanisms  to  provide  in 
technical  assistance,  and 
HHS  human  services  transbortation 
planners  and  providers  on 
use  of  transit  resources,  eq  j 
facilities.  Applicants  shou 
and  be  sensitive  to  the  nee^l 
coordinate  the  activities  h 
activities  of  the  Rural  Trarts 
Program  (RTAP)  funded  th  rough 
Federa!  Transit  Administri  it 
the  Dtpsrtment  of  Transpc  rtati 
and  ongoing  relevant  trans  jortati 
efforts  by  other  federal  def  artm 
Knowledge  of  the  universe 
efforts  pertaining  to  the  tr 
of  human  services  clients 
considered  partially  indi 
to  perform  the  required 

The  following  tasks  are  i)  be 
specifically  addressed  in  the  project 
narrative  of  the  applicatior .  Applicants 
are  encouraged  to  be  innovative  and  to 
suggest  additional  or  aiten  ative 
approaches  through  subtas  ts  tliat  may 
improve  the  potential  for  s  iccessful 
completion  of  the  task.  Ho-  v 
applicants  are  cautioned  tc 
suggestions  for  additional 
judiciously  with  concern 
cost  of  the  project.  There 
additional  funds  beyond  t^ose 
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appropriated  by  CongrefW  for  this 
project. 

Task  I:  Project  Planning  and 
Coordination 


Task  I  entails  the  preparation  of  a 
detailed  work  plan  of  the  activities 
proposed  to  meet  the  stated  objectives  of 
the  project,  including  monthly  meetings 
with  the  federal  project  staff,  quarterly 
written  progress  reports  and  a  final 
report  due  at  the  end  of  the  project 
period.  The  work  plan  provides  detailed 
descriptions  of  task  activities  and 
speci  fie  time  frames  for  the 
accomplishment  of  the  activities  in 
measurable  terms  and  reflects 
consultation  with  the  Federal  Project 
Officer  (FPO).  In  the  second  and  third 
year,  additional  planning  with  the  FPO 
should  be  reflected  to  allow  for  the 
annual  minor  project  adjustments 
needed  to  keep  the  tasks  relevant  to 
consumer  need. 

Task  U:  Development  and  Maintenance 
of  Human  Services  Transportation 
Resource  Center 

Task  II  addresses  the  development 
and  maintenance  of  a  central  repository 
of  information  and  technical  assistance 
materials  for  developing  or  improving 
coordinated  transportation  systems 
(hereafter  known  as  the  Resource 
Center).  Access  to  the  Resource  Center 
should  bo  available  to  State  and  local 
human  service  agencies,  planning 
entities,  government  decision-makers 
and  transportation  service  providers. 
The  Resource  Center  will  be  the  focal 
point  for  the  ongoing  collection  and 
dissemination  of  information  on  issues 
of  specific  concern  to  human  services 
transportation  planners  and  providers  as 
the  issues  evolve.  A  priority  of  the 
Resource  Center  will  be  the  support  of 
regional.  State  or  local  groups  that  seek 
to  improve  coordination  of  inimon 
services  transportation. 

The  Resource  Center  collection  of 
materials  will  represent  the  universe  of 
reports,  studies,  and  additional  written 
and  video  materials  that  represent  the 
current  knowledge  base  in  human 
services  transportation.  The  Resource 
Center  will  include,  at  a  minimum, 
federal-  and  State-produced  reports, 
technical  assistance  and  training 
materials,  federal  human  service  transit- 
related  legislation  and  regulations, 
training  and  technical  assistance 
materials  that  will  be  developed  through 
this  effort,  and  other  relevant  materials 
as  identified  by  HHS.  the  Coordinating 
Council,  or  the  awardee.  A  thorough 
listing  of  proposed  initial  holdings  for 
the  Resource  Center  will  be  considered 
partially  indicative  of  the  ability  to 
undertake  this  task.  Although  the 


awardee  is  encouraged  to  minimize 
costs  by  referral  to  other  resources  for 
acquisition  of  documents,  a  minimum  of 
one  copy  of  each  identified  referral 
piece  will  be  maintained  in  the 
Resource  Center  for  re.S€arch  purposes. 
In  order  to  encourage  students  and 
practitioners  to  farther  the  knowledge 
base,  the  Resource  Center  will  be  made 
available,  within  reasonable  constraints, 
to  individuals  or  organizations  wishing 
to  do  research  in  the  area  of  human 
services  transportation. 

Activities  that  might  be  undertaken  to 
accomplish  this  task  include:  (1) 
Providing  ready  access  to  the  technical 
assistance  and  information  of  the  Center 
such  as  through  the  use  of  physical 
access,  "hotfines"  and  electronic 
bulletin  boards;  (2)  developing  a 
mechanism  for  periodic  systematic 
searches  of  appropriate  online 
information  services  to  identify  new 
materials;  (3)  maintaining  ongoing 
relationships  with  the  recognized 
individuals  undertaking  research  in 
relevant  fields  in  order  to  identify  new 
work  and  to  provide  feedback  on  new 
issues  to  be  explored;  (4)  identifying 
and  maintaining  contact  with  relevant 
transportation-related  programs  in 
colleges  and  universities;  (5)  developing 
and  maintaining  a  calendar  of  the 
meetings,  conferences  and  events  of 
major  organizations  that  would  be  of 
interest  to  the  human  services 
transportation  field;  and  (6)  developing 
procedures  to  ensure  that  organizations 
or  individuals  obtain  requested 
materials  or  information  in  a  timely 
manner  (Applicants  are  encouraged  to 
disseminate  information  through  links 
with  other  agencies  rather  than 
attempting  to  store  and  disseminate 
documents  large  quantities  of 
documents). 


Task  III:  Development  and  Coordination 
of  a  Resource  Setwork  of 
Knowledgeable  Practitioners  of  Human 
Sen'ices  Transportation 

Task  III  represents  the  establishment 
and  coordination  of  a  network  of 
identified,  certified  practitioners  in  the 
field  of  human  services  transportation 
whose  expertise  can  be  made  available 
to  transportation  planners  or  providers. 
Such  expertise  might  be  called  upon  for 
presentations  at  conferences  or 
meetings,  through  telephone  or  written 
exchange,  or  on-site  visits.  If  the  level  of 
expertise  that  was  required  was 
significant,  the  certified  peer  might  be 
assisted  to  visit  the  site  of  the  requesting 
party  to  assist  first-hand  writh  the 
problem. 

The  following  activities  at  a 
minimum,  might  be  undertaken  to 
complete  this  task;  (1)  develop  a  set  of 


criteria  against  which  practitioners  may 
be  certified;  (2)  develop  and  implement 
a  plan  to  identify  practitioners  for 
certification;  (3)  develop  an  automated 
database  to  manage  the  certified 
practitioner  data,  including  name, 
contact  information,  specific  expertise, 
title  and  description  oT  current 
transportation  position,  and  record  of 
activity  within  the  peer  network;  (4) 
develop  a  mechanism  for  screening 
requests  for  technical  assistance  which 
will  identify  the  need  for  practitioner 
assistance  and  that  assistance  can  be 
provided  by  telephone,  in  writing,  or  if 
an  on-site  visit  is  warranted;  and  (5) 
develop  a  process  for  documenting  the 
practitioner  contacts  for  inclusion  in  the 
Resource  Center  and  to  be  summarized 
in  the  quarterly  reports.  Emphasis  might 
be  placed  on  the  use  of  certified  peers 
in  ways  to  meet  the  most  need. 

Task  TV:  Disseminate  Information  on  the 
Provision  of  Human  Sen-ices 
Transportation 

Task  IV  addresses  the  dissemination 
of  the  information  compiled  through  the 
Resource  Center  activities,  information 
accumulated  under  Task  III,  and 
information  that  the  federal  government 
deems  necessary  for  distribution  to  the 
human  services  transportation  network. 
The  dis.semination  of  information  and 
materials  relating  to  the  implementation 
of  the  ADA  transportation  requirements 
and  the  effective  coordination  of 
transportation  resources  is  of  priority 
under  this  task. 

Project  dissemination  activities  under 
Task  IV  will  be  coordinated  with  those 
of  regional.  Stats  and  other  federal 
human  services  transportation 
.    coordination  efforts  to  avoid  duplication 
of  efforts  and  to  construct 
complementary  and  mutually  beneficial 
activities.  Under  no  circumstances 
.should  the  awardee  undertake  the 
development  of  technical  assistance  or 
training  information  or  materials  that 
knowingly  duplicate  existing 
information  or  materials  without  prior 
written  permission  of  the  FPO. 

At  a  minimum  the  awardee  would  be 
expected  to  undertake  the  following 
activities  in  support  of  Task  IV:  (1) 
Identifying  opportunities  to  disseminate 
information  through  the  existing 
publications  of  relevant  human  services 
organizations  on  human  ser\'ices 
transportation  issues  (a  minimum  of  6 
articles  during  the  project  period);  (2) 
identifying  and  coordinating  through 
the  practitioner  network  request  for 
convoners  and  facilitators  for  regional. 
State  and  local-level  human  services 
organizTitions  and  forums  (a  minimum 
of  G  opportunities);  (3)  identifying, 
tracking  and  coordinating  activities  of 
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other  major  national  or  regional  human 
services  organizations  interested  in 
human  services  transportation  with 
activities  planned  this  project  including 
identifying  opportunities  to  participate 
in  national  or  regional  conferences 
(present  at  a  minimum  of  5  human 
services  meetings);  (4)  planning, 
organizing  and  presenting  training 
conferences  on  coordination  and  ADA 
implementation  issues  (a  minimum  of 
two  regional  meetings  Hnked  to  major 
human  services  meetings  where 
feasible);  (5)  ensuring  the  availability  of 
current  information  on  the  project 
resources  and  the  Resource  Center 
including  the  dissemination  of  a  basic 
information  package  on  the  Resource 
Center  through  the  major  human 
services  networks,  at  a  minimum  of 
once  a  year;  (6)  compile  information  on 
the  transportation  requirements  of  the 
ADA,  as  well  as  additional 
transportation  requirements  such  as 
drug  and  alcohol  testing  and  blood  bom 
pathogins  handling,  prepare  summaries 
on  these  requirements  and  assist  HHS 
programs  in  the  dissemination  of  this 
information  to  the  appropriate  HHS 
grantees:  (7)  compiling  information  on 
the  usage  of  the  Resource  Center  and 
dissemination  activities,  including  but 
not  limited  to  the  data  on  the  rate  of  use, 
kinds  of  inquiries,  end  t>pes  of 
requesting  organizations,  to  be  included 
in  the  monthly  project  meetings;  and  (8) 
indicate  a  process  for  screening  requests 
for  information  and  technical  assistance 
which  will  identify  the  appropriate 
level  and  type  of  technical  assistance, 
such  as  immediate  telephone  response, 
research  and  compilation  of  a  written 
response,  practitioner  network 
assistance  by  telephone,  in  writing,  or 
through  an  on-site  visit. 

Federal  G<jvernment  Cooperative 
Agreement  Responsibilities 

HHS  or  its  representatives  will 
provide:  (1)  Consultation  and  technical 
assistance  in  planning,  operating,  and 
evaluating  the  technical  assistance 
activities  of  the  project;  (2)  up-to-date 
information  on  federal  government 
regulations  identified  as  affecting  the 
provision  of  transportation  services  to 
human  service  clients;  (3)  assistance  in 
the  evaluation  of  project  effectiveness; 
(4)  assistance  in  collaborating  with 
appropriate  State  and  local 
governmental  entities  in  the 
performance  of  the  project  activities;  (5) 
assistance  in  the  identification  of  HHS^ 
information  and  technical  assistance    j 
resources  pertinent  to  the  succe<5s  of  tWis 
project;  and  (6)  assistance  in  the  transfer 
of  "successful  practices"  inthe  human 
services  transportation  to  other  Federal, 
State  and  local  entities. 


Part  III— Application  Preparation  and 
Evaluation  Criteria 

This  part  contains  information  on  the 
preparation  of  an  application  for 
submission  under  this  announcement, 
the  forms  necessary  for  submission  and 
the  evaluation  criteria  under  which  the 
applications  will  be  reviewed.  Potential 
applicants  should  read  this  part 
carefully  in  conjunction  with  the 
information  provided  in  Part  II. 

To  ensure  that  organizations  with  the 
greatest  capacity  for  providing  quality 
services  participate  in  this  effort, 
applicants  for  funding  under  the 
announcement  should  reflect,  in  the 
program  narrative  section  of  the 
application,  how  they  will  be  able  to 
fulfill  the  responsibilities  and 
requirements  described  in  this  section 
of  the  announcement.  Applicants  must 
address  all  the  identified  tasks.  It  is  the 
intent  of  HHS  to  make  an  award 
sufficient  to  accomplish  the  entire  scope 
of  effort  described  in  this 
announcement,  if  submissions  of 
sufficient  scope  and  quality  are  received 
to  permit  it. 

The  applicant  should  include:  (1)  A 
management  plan,  which  sets  forth  how 
the  project  will  be  managed  and  who 
will  be  the  key  personnel  inv^ved, 
including  a  Gantt  chart  and  other 
graphics  which  specifically  display  the 
management  information  provided  in 
text;  and  (2)  a  budget  plan,  which 
specifically  delineates  the  costs 
associated  with  the  project.  When  the 
applicant  chooses  to  suggest  additional 
efforts  to  support  a  task,  the  cost  of 
those  additional  eifortij  (not  required  by 
this  announcement)  should  be 
.separately  identified.  However,  at  no 
time  will  a  proposed  budget  in  excess  of 
$400,000  for  all  the  Tasks  listed  in  the 
Announcement  be  considered  for 
funding,  unless  the  amount  in  excess  of 
$400,000  represents  grantee  cost- 
sharing. 

Review  Process  and  Funding 
Information 


Applications  that  are  submitted  by  the 
deadline  date  and  which  meet  the 
screening  criteria  will  be  reviewed  and 
scored  competitively.  The  applications 
will  be  reviewed  using  the  evaluation 
criteria  listed  below  to  sco;-e  the 
applications.  These  review  results  will 
be  a  primary  factor  in  funding  decisions. 

HHS  reserves  the  option  to  discuss 
applications  with  ^her  Federal 
agencies.  Central  or  Regional  Office 
staff,  specialists,  experts.  States  and  the 
general  public.  Comments  from  these 
sources,  along  with  those  of  the 
reviewers,  will  be  considered  in  making 
funding  decisions. 


rn400 
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St'ite  Single  Point  ofConto  :t  (E.O.  No. 
12372} 

The  Department  of  Heait 
Services  has  determined  thbt 
program  is  not  subject  to  E:  :ecut 
Order  No.  12372,  Intergovernmental 
Review  of  Federal  Program  ; 
is  a  program  that  is  nationa 
and  the  only  impact  on  Sta 
governments  would  be  th 
subgrants.  Applicants  are 
to  seek  intergovernmental 
their  applications  within 
ofE.O.  No.  12372. 

Deadline  for  Submittal  of/  pplications 

The  closing  date  for  subn 
applications  under  this  ann  ouncement 
i,s  July  1. 1994.  Application;  must  be 
postmarked  or  hand-delive  ed  to  the 
application  receipt  point  n< 
p.m.  on  July  1,  1994. 

Hand-delivered  applicati 
accepted  Monday  through  Friday  prior 
to  and  on  July  1, 1994  durir  g  the 
working  hours  of  9  a.m.  to  ;  p.m.  in  the 
lobby  of  the  Hubert  H.  Hurr  phrey 
building  located  at  200  Indi  pendence 
Avenue  SVV..  in  Washington.  DC.  When 
hand-delivering  an  applicat  ion.  call 
690-8794  from  the  lobby  fo  ■  pick  up.  A 
staff  person  will  be  avaiiabl  i  to  receive 
applications. 

An  application  will  be  co  isidered  as 
meeting  the  deadline  if  it  is  either:  (1) 
Received  at.  or  hand-delivei  ed  to.  the 
mailing  address  on  orbefon;  July  1, 
1994;  or  (2)  Postmarked  befi  »re  midnight 
of  the  deadline  date,  and  re(  eived  in 
time  to  be  considered  durin  ;  the 
competitive  review  process  i within  two 
weeks  of  the  deadline  date). 

When  mailing  application  packages, 
applicants  are  strongly  advi  ;ed  to  obtain 
a  legibly  dated  receipt  from  a 
commercial  carrier  (such  as  UPS, 
Federal  Express,  etc.)  or  froi  i  the  U.S. 
Postal  Service  as  proof  of  m;  liling  by  the 
deadline  date.  If  there  is  a  q  lestion  as 
to  when  an  application  was  mailed, 
applicants  will  be  asked  to  j  rovide 
proof  of  mailing  by  the  deac  line  date. 
\Vhen  proof  is  not  provided  an 
application  will  not  be  cons  dered  for 
funding.  Private  metered  po  ;tmarks  are 
not  acceptable  as  proof  of  tii  [lely 
mailing. 

Applications  which  do  not  meet  the 
July  1. 1994  deadline  are  coi  isidered  late 
applications  and  will  not  be  considered 
or  reviewed  in  the  current  c(  impetition. 
HHS  will  send  a  letter  to  thi  ;  effect  to 
each  late  applicant. 

HHS  reserves  the  right  to  (  xtend  the 
deadline  for  all  applications 
of  God,  such  as  floods,  hurri 


earthquakes;  due  to  acts  of  v  ar;  if  there 
is  \videspread  disruption  of  he  mail;  or 


due  to  acts 
:anes.or 


if  HHS  determines  a  deadline  extension 
to  be  in  the  best  interest  of  the 
Government.  However.  HHS  will  not 
waive  or  extend  the  deadline  for  any 
applicant  unless  the  deadline  is  waived 
or  extended  for  all  applicants. 
Application  Requirements: 
Applicants  are  advised  to  read  and 
follow  this  section  very  carefully. 
Applications  which  do  not  meet  these 
initial  requirements  may  not  be 
considered  or  reviewed  in  the 
competition,  and  the  applicant  will  be 
so  informed.  A  complete  and 
conforming  application  must  meet  the 
following  requirements: 

Eligible  applicants  are  national 
organizations  -.r  large  institutions  with 
a  record  of  a^,.-iisling  rural  and  special 
transportation  needs.  Congress  has 
indicated  that  the  funded  organization 
should  have  experieiice  in 
administering  a  national  toll-free  hotline 
and  electronic  informational  bulletin 
boards.  It  should  regularly  publish  a 
national  technical  assistance  periodical, 
maintain  a  national  network  of  local  and 
State  affiliates,  and  have  demonstrated 
experience  in  providing  information 
and  technical  assistance  on  human 
service  transportation  to  local  agencies 
and  programs.  However,  for-profit 
organizations  are  advised  that  no 
cooperative  agreement  funds  may  be 
paid  as  profit  to  any  recipient  of  a  grant 
or  subgrant.  Profit  is  any  amount  in 
excess  of  allowable  direct  or  indirect 
costs  of  the  grantee. 

Application  Forms:  See  section 
entitled  "Components  of  a  Complete 
Application".  All  of  tliese  documents 
must  accompany  the  application 
package. 

Maximum  Length:  No  specific  limit 
will  be  set  for  the  length  of  the 
application.  However,  applications  that 
are  overly  long  and/or  contain 
superfluous  material  will  be  viewed  as 
indicating  an  inefficient  approach. 

Evaluation  Cnteria:The  evaluation 
criteria  correspond  to  the  outline  for  the 
development  of  the  Program  Narrative 
Statement  of  the  application.  Although 
not  mandatory,  it  is  strongly 
recommended  that  applications  be 
prepared  with  the  format  indicated  by 
this  outline. 

Applications  which  meet  the  initial 
requirements  will  be  reviewed  by  a 
panel  of  at  least  three  reviewers. 
Reviewers  will  determine  the  strengths 
and  weaknesses  of  each  application  in 
terms  of  the  evaluation  criteria  listed 
below,  provided  comments  and  assign 
numerical  scores.  The  point  value 
following  each  criterion  heading 
indicates  the  maximum  numerical 
weight  that  each  section  will  be  given  in 
the  review  process. 


;.  Understanding  of  the  Effort 

The  application  discusses  in  detail 
the  applicant's  understanding  of  the 
need  for  the  project,  the  background  and 
evolution  of  the  effort  to  coordinate 
human  services  transportation,  the 
significant  participants  in  the 
coordination  effort,  the  universe  of 
current  federal  activities,  and  the 
specific  relevance  of  the  proposed  tasks 
to  the  identified  need.  The  application 
relates  the  project  to  the  goals  and 
objectives  described  in  the  first  section 
of  this  announcement.  20  points 

2.  Project  Approach 

The  application  outlines  a  sourid  and 
workable  approach  to  the  effct  and 
details  how  the  proposed  tasks  will  be 
accomplished;  cites  factors  which  might 
accelerate  or  decelerate  the  work,  giving 
acceptable  reasons  for  taking  this 
approach  as  opposed  to  others; 
describes  and  supports  any  unusual 
features  of  the  project,  such  as  design  or 
technological  innovations,  reductions  in 
cost  or  time,  or  extraordinary 
collaborative  involvements;  and 
provides  for  projections  of  the 
accomplishments  to  be  achieved.  It  lists 
the  activities  to  be  carried  out  in 
chronological  order,  showing  a 
reasonable  schedule  of 
accomplishments  and  target  dates. 

To  the  extent  applicable,  the 
application  identifies  the  kinds  of  data 
to  be  collected  and/or  maintained,  and 
discusses  the  criteria  to  be  used  to 
evaluate  the  results  and  successes  of  the 
project.  It  describes  the  evaluation 
methodology  that  will  be  used  to 
determine  if  the  needs  identified  and 
discussed  are  being  met  and  if  the 
results  and  benefits  identified  are  being 
achieved.  The  application  also  lists  each 
organization,  agency,  consultant,  or 
other  key  individuals  or  groups  who 
will  work  on  the  project,  along  with  a 
description  of  the  activities  and  nature 
of  their  effort  or  contribution.  35  points. 

3.  Staffing  Utilization.  Staff  Background 
and  Experience 

The  application  identifies  the 
background  of  the  principal  project  staff 
members.  The  name,  address,  training, 
educational  background,  and  other 
qualifying  experience  are  provided  for 
the  project  director  and  the  key  project 
staff.  Any  staff  to  be  added  as  a  result 
of  the  award  of  this  cooperative 
agreement  should  be  clearly  delineated. 
The  applicant  provides  assurance  that 
the  proposed  staff  will  be  available  to 
work  on  the  project  effort  upon  award 
of  the  cooperative  agreement.  The 
principal  author  of  the  application  is 
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identified  and  that  person's  role  in  the 
project  is  identified.  20  points 

4.  Organizational  Experience 

The  application  identifies  the 
qualifying  experience  of  the 
organization  to  demonstrate  the 
applicant's  ability  to  effectively  and 
efficiently  administer  this  project. 
Congress  has  directed  HUS  to  identify 
the  applicant  as  a  national  organization 
or  large  institution  with  a  record  of 
assisting  rural  and  special 
transportation  needs.  The  organization 
should  have  experience  in 
administering  a  national  toll  free 
assistance  hotline  and  electronic 
informational  bulletin  boards.  It  should 
regularly  publish  a  national  technical 
assistance  periodical,  maintain  a 
national  network  of  local  and  state 
affiliates,  and  have  demonstrated 
experi.,iii:e  in  providing  information 
and  technical  assistance  on  human 
services  transportation  to  local  agencies 
and  programs.  Previous  specific 
experience  with  work  similar  to  the 
tasks  proposed  i?  clearly  and 
specifically  described. 

The  relationship  between  this  project 
and  other  work  planned,  anticipated,  or 
underway  by  the  applicant  is  described, 
including  a  chart  which  lists  all  related 
Federal  assistance  received  within  the 
last  five  years.  In  the  event  a  consortium 
of  applicants  is  proposed,  the  project 
history  of  prior  joint  work  should  be 
provided.  The  previous  Federal 
assistance  is  identified  by  project 
number.  Federal  agency,  and  grants  or 
contracting  officer.  25  points 

Components  of  a  Complete  Application 

A  complete  application  consists  of  the 
following  items  in  this  order 

1.  Application  for  Federal  Assi.stance 
(Standard  Form  424.  REV  4-88); 

2.  Budget  Information — Non- 
construction  Programs  (Standard  Form 
424B,  REV  4-88); 

3.  Assurances— Non-construction 
Programs  (Standard  Form  424B,  REV  4- 
88); 

4.  Table  of  Contents; 

5.  Budget  ju.stification  for  Section  B — 
Budget  Categories; 

6.  Proof  of  non-profit  status,  if 
appropriate: 

7.  Copy  of  the  applicant's  approved 
indirect  cost  rate  agreement,  if 
necessary; 

8.  Project  Narrative  Statement, 
organized  in  four  sections  addressing 
the  following  areas: 

(a)  Understanding  of  the  Effort, 

(b)  Project  Approach, 

(c)  Staffing  Utilization,  Staff 
Background,  and  Experience 

(d)  Organizational  Exf)erient»; 


9.  Any  appendices/attachments; 

10.  Certification  Regarding  Drug-Free 
Workplace; 

11.  Certification  Regarding 
Debarment,  Suspension  and  Other 
Responsibility  Matters;  and 

12.  Certification  and,  if  necessary, 
Disclosure  Regarding  Lobbying. 

13.  Supplement  to  Section  II— Key 
Personnel. 

14.  Application  for  Federal  Assistance 
Checklist. 

Dated:  May  17, 1994. 
David  T.  Ellwood, 

Assistant  Secretary  for  Planning  and 
Evaluation. 

[PR  Doc.  94-13274  Filed  5-31-94;  8  45  am) 

BILUNG  CODE  4151-(U-M 


Human  Services  Transportation 
Research  and  Analysis  Project 

AGEt4CY:  The  Assistant  Secretary  for 
Planning  and  Evaluation  and  the 
Director  of  the  Office  of 
Intergovemmehtal  Affairs  (IGA)  of  the 
Department  of  Heahh  and  Human 
Services  (HHS). 

ACTION:  Request  for  applications  for 
research  and  analysis  in  the  area  of 
human  services  transportation  from 
national  organizations  with  a  record  of 
successfully  completing  recognized 
research  and  analysis  informing  the 
field  of  human  services  transportation. 


SUMMARY:  This  announcement  solicits 
applications  and  describes  the 
application  process  for  the  award  of  the 
cooperative  agreement.  It  is  the  intent  of 
HHS  to  fund  one  project  which  address 
the  various  task  areas  in  this 
announcement.  The  project  period  will 
be  for  three  years.  However,  an  award 
will  be  funded  only  for  the  first  year 
with  funding  for  years  two  and  three 
subject  to  the  government's 
determination  to  continue  the  project.  A 
total  of  $100,000  is  available  for  this 
cooperative  agreement. 
DATES:  The  closing  date  for  submittal  of 
applications  under  this  announcement 
is  August  1,  1994. 

AIJDRESSES:  Send  application  to  Grants 
Officer,  Office  of  the  Assistant  Secretary 
for  Plarming  and  Evaluation, 
Department  of  Health  and  Human 
Ser\'ices,  200  Independence  Avenue, 
SVV.,  room  405-F,  Hubert  H.  Humphrey 
Building.  Washington,  IX  20201.  Attn: 
Al  Cutino. 

FOR  FURTHER  INFORMATION  CONTACT: 
Technical  Questions,  Dianne  L. 
McSwain.  HHS/IGA,  at  (202)  690-6036. 
Questions  may  be  faxed  to  (202)  690- 
5672  (applications  may  not  be  faxed  for 
submission). 


Eligible  Applicants 

Eligible  applicants  are  nationally- 
recognized  organizations,  institutions, 
or  for  profit  entities  with  a  record  of 
study  and  analysis  in  rural  and  special 
transportation  needs.  However,  for- 
profit  organizations  are  advised  that  no 
cooperative  agreement  funds  may  be 
paid  as  profit  to  any  recipient  of  a  grant 
or  subgrant.  Profit  is  any  amount  in 
excess  of  allowable  direct  or  indirect 
costs  of  the  grantee.  Such  applicants 
should  indicate  a  significant  publication 
history  indicating  a  range  of  analysis 
and  study  projects  in  human  services  or 
specialized  transportation  brought  to 
successful  completion.  Experience  in 
working  with  special  populations  which 
represent  HHS  "target  populations  will 
be  of  particular  interest. 

SUPPLEMENTARY  INFORMATION: 
Parti 

Legislative  Authority 

The  Transportation  Coordination 
Research  and  Analysis  Project 
cooperative  agreement  is  authorized  by 
Section  1110  of  the  Social  Security  Act 
(42  U.S.C.  1310)  and  awards  will  be 
made  from  funds  appropriated  under 
Public  Law  103-112  (DHHS 
Appropriations  Act  for  FY  1994). 

Project  History  and  Purpose 

In  FY  1990,  Congress  authorized 
$250,000  for  the  provision  of  technical 
assistance  to  human  services 
transportation  providers.  This  effo.rt 
included  the  compilation  of  data  on 
specific  target  populations,  the 
development  of  mechanisms  for 
di-ssemination  of  information,  and  the 
preparation  of  a  report  to  the  Secretary 
on  the  provision  of  transportation 
services  to  human  service  clients.  For 
FYs  1991, 1992  and  1993,  the  Congress 
authorized  $500,000  for  this  effort, 
adding  funding  for  specific  technical 
assistance  in  the  implementation  of  the 
requirements  of  the  Americans  with 
Disabilities  Act  (ADA).  For  FY  1994.  the 
Congress  has  again  authorized  $500,000 
for  continued  technical  assistance  and 
research  and  analysis  in  human  services 
transportation. 

The  purpose  of  this  announcement  is 
to  solicit  applications  for  the 
performance  of  research  and  data 
analysis  in  various  issue  areas  informing 
the  provision  of  human  services 
transportation  to  the  clients  of  HHS- 
funded  programs.  This  announcement 
represents  a  partial  follow-on  activity  to 
the  efforts  funded  in  FYs  1991-1993  in 
that  the  short-term  research  and  analysis 
tasks  of  the  prior  projects  have  been 
incorporated  into  a  separate 
announcement  for  FY  19U4. 
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It  is  the  policy  of  HHS  to  i  :oordinate 
related  programs  at  the  Fed(  ral  level 
wherever  possible  and  to  pr  jmote 
maximum  feasible  coordinalion 
State  and  local  level.  Coord 
collaborative  effort  maxim 
resources  available  to  add 
needs.  Reflecting  this  polic\ 
the  DOT  have  established 
DHHS/DOT  Coordinating 
Human  Services  Transporta 
(Coordinating  Council)  as  a 
for  the  effort  to  coordinate  } 
DOT  resources  for  transport 
HHS  program  client  popu! 
goals  of  the  Coordinating 
follows:  (1)  To  achieve  the 
effective  use  of  Federal,  Stat 
resources  for  specialized  an 
services  transportation;  (2) 
State  and  local  govemmen 
more  active  role  in  the  man 
coordination  of  programs 
specialized  and  human  serv 
transportation;  (3)  to  adopt 
administrative  and  managenient 
practices  in  the  implemental  ion  of 
Federal  programs  which  enc  Durage 
coordination  among  service 
and  increase  access  to  speci 
human  services  transportati 
share  technical  resources  an 
information  with  recipients 
assistance  and  transportatioi 
and  (5)  to  encourage  the  mos  t 
system  of  providing  services 
consideration  of  private  sectpr 
and  use  of  competitive  bidd 

The  research  and  analysis 
effort  represent  data  acquisit 
synthesis  support  activities  tt 
Coordinating  Council  and  th 
Services  Transportation  Tecl 
Assistance  Project.  In  suppoi  t 
goals.  HHS  has  identified  th« 
objectives  for  the  Human  Seijv 
Transportation  Research  an 
Project:  (1)  To  develop  infonii 
the  most  efficient  use  of  equ 
facilities,  and  staff  resources 
and  local  level;  (2)  to  examin|B 
analyze  issues  and  concerns 
by  the  Coordinating  Council 
provide  information,  technic 
assistance  for  use  by  State 
agencies  to  improve  manage 
transportation  services  and  tie 
acquisition  of  appropriate  eq 
and  facilities.  Applicants  s 
an  understanding  of  these  go  i 
objectives  in  their  applicatiops. 

Available  Funds 


and 


HHS  intends  to  award  one 
cooperative  agreement  in  the 
S100.000  resulting  from  this 
announcement 
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Period  of  Performance 

The  start-up  date  of  the  project  will  be 
on  or  before  August  1,  1994  for  a  project 
period  of  36  months.  However,  an 
ajji^ard  will  be  funded  only  for  the  first 
year  with  funding  for  years  two  and 
three  subject  to  the  government's 
determination  to  continue  the  project. 

Part  II — Human  Services 
Transportation  Technical  Assistance 
Project — Responsibilities  of  the 
Awardee  and  the  Federal  Government 

Awardee  Responsibilities 

The  Human  Services  Transportation 
Re.search  and  Analysis  project  requires 
data  acquisition,  synthesis, 
examination,  evaluation  and  analysis 
support  for  the  Human  Services 
Transportation  Technical  Assistance 
project  and  the  Coordinating  Council  on 
the  issues  affecting  efficient  use  of 
transit  resources,  equipment  and 
facilities  to  serve  the  clients  of  HHS- 
funded  programs.  Applicants  should  be 
aware  of  and  be  sensitive  to  the  need  for 
flexibility  to  accommodate  the  shifting 
information  needs  and  to  coordinate  the 
activities  herein  with  the  activities  of 
the  Community  Transportation 
Assistance  Project  (CTAP)  funded  by 
HHS  and  the  Rural  Transit  Assistance 
Program  (RTAP)  funded  through  the 
Federal  Transit  Administration  (FTA)  of 
the  Department  of  Transportation  (DOT) 
and  as  well  as  work  undertaken  through 
the  Transportation  Research  Board  and 
ongoing  relevant  transportation  efforts 
by  other  federal  departments. 
Knowledge  of  the  universe  of  federal 
efforts  {jertaining  to  the  transportation 
of  human  services  clients  will  be 
considered  partially  indicative  of  ability 
to  perform  the  required  tasks. 

The  following  tasks  are  to  be 
specifically  addressed  in  the  project 
narrative  of  the  application.  Applicants 
are  encouraged  to  be  innovative  and  to 
suggest  additional  or  alternative 
approaches  through  subtasks  that  may 
improve  the  potential  for  successful 
completion  of  the  ta,sk.  However, 
applicants  are  cautioned  to  provide 
suggestions  for  additional  subtasks 
judiciously  with  concern  for  the  overall 
cost  of  the  project.  There  will  be  no 
additional  funds  beyond  those 
appropriated  by  Congress  for  this 
project. 

Task  I:  Project  Planning  and 
Coordination 

Task  I  entails  the  preparation  of  a 
detailed  work  plan  of  the  activities 
proposed  to  meet  the  stated  objectives  of 
the  project,  including  monthly  meetings 
with  the  federal  project  staff,  quarterly 
written  progress  reports,  and  a  final 


report  due  at  the  end  of  each  identified 
activity.  In  addition,  an  overall  final 
report  of  the  project  activities  and 
recommendations  for  future  activities 
due  at  the  end  of  the  project  year  should 
be  included.  The  work  plan  provides 
detailed  descriptions  of  task  activities 
and  specific  time  frames  for  the 
accomplishment  of  the  activities  in 
measurable  terms  and  reflects  periodic 
consultation  with  the  Federal  Project 
Officer  (FPO).  In  the  second  and  third 
year,  additional  planning  with  the  FPO 
should  be  reflected  to  allow  for  the 
minor  project  adjustments  needed  to 
keep  the  tasks  relevant  to  consumer 
need. 

Task  II:  Identification  of  Research  and/ 
or  Analysis  Topics 

Task  II  consists  of  the  identification  of 
the  research  and  analysis  topics  to  be 
examined  during  the  initial  and 
subsequent  project  years.  Such  topics 
might  include  a  comprehensive  review 
of  the  human  service  transportation 
interests  and  information  needs  among 
the  members  of  the  Coordinating 
Council;  an  evaluation  of  the 
Community  Transportation  Assistance 
Project  (CTAP),  identification  of  the 
information  needs  of  Head  Start 
grantees  regarding  the  pending 
transportation  regulations;  developm.ent 
of  a  comprehensive  database  of  the 
authorizing  legislation  for  HHS 
programs  providing  funding  for 
transportation  services  permitting 
tracking  of  the  authorization  cycles; 
examine  the  transportability  of  mobility 
devices;  identify,  describe  and 
recommend  solutions  to  inconsistencies 
in  existing  HHS  regulations  posing 
barriers  to  the  effective  coordination  of 
transportation  resources;  and  assisting 
the  Coordinating  Council  with  an 
ongoing  strategic  planning  process. 
Some  consideration  should  be  made  for 
the  appearance  of  unanticipated  topics 
during  each  project  year. 

The  nature  of  the  work  of  the 
Coordinating  Council  is  such  that 
issues/topics  evolve  quickly  and  the 
need  for  information  within  the  human 
services  transportation  network  can 
become  critical  quite  quickly.  Therefore, 
the  awardee  should  anticipate  sufficient 
resources  to  explore  two  to  three 
additional  topics  beyond  those 
proposed  and  agreed  upon  by  the  FPO 
at  the  initial  project  meeting.  The 
suggestion  of  additional  topics  not  listed 
herein  will  be  considered  indicative  of 
knowledge  of  the  field  and  current 
practices. 

The  activities  which  might  be 
undertaken  to  accomplish  this  task 
could  include:  (1)  Review  of  existing 
reports  from  meetings,  conferences  and 
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roundtables  which  have  identified 
coirrent  issues  and  concerns  as 
identified  by  the  providers  and 
consumers  of  human  services 
transportation;  (2)  discussions  with  the 
membership  of  the  Coordinating 
Council  and  the  workgroup  supporting 
the  Council  on  information  needs 
within  the  various  member  programs; 
(3)  consultation  with  the  grantee 
supporting  the  CTAP  project  with 
regard  to  the  most  requested  topics 
through  the  TAP-IN  bulletin  board  and 
the  hotline;  (4)  compilation  of  a 
suggested  prioritized  list  of  topics  with 
rationale  for  inclusion  and  the  resources 
necessary  for  completion  of  each 
activity;  and  (5)  presentation  of  the 
topics  list  to  the  FPO  for  consultation 
and  approval. 

Task  III:  Performance  of  Topic  Activities 

Task  IV  represents  the  research  and 
analysis  activities  to  be  undertaken  as 
identified  in  Tasks  II  and  III.  No  more 
than  six  separate  topics  '.vill  be  explored 
during  each  project  vear  from  the  list  * 
created  in  Task  III  as  well  as  the 
unanticipated  topics  di;>cus,<;ed  in  Task 
I.  The  number  of  completed  activities 
will  be  driven  by  the  complexity  of  the 
topics  undertaken  and  the  need  for 
information  within  the  human  services 
transportation  network. 

The  activities  that  might  be 
undertaken  with  each  topic  to  be 
explored  under  this  task  could  include: 
(1)  A  comprehensive  description/ 
definition  of  the  issue(s)  with  relevant 
existing  data:  (2)  a  detailed  description 
of  the  proposed  acti\ity  (analysis, 
synthesis,  etc.)  with  resource 
requirements;  (3)  a  rationale  for  the 
proposed  approach;  (4)  a  request  for  any 
required  technical  support  from  the 
FPO,  other  federal  staff  or  the  CTAP 
project;  (5)  completion  of  the  proposed 
activities;  and  (6)  monthly  oral  reports 
and  quarterly  written  reports  (if  the 
activity  will  entail  more  Lhan  three 
months  work)  as  well  as  a  well 
documented  wTitten  final  report  for 
each  topic. 

Part  III— Application  Preparation  and 
Evaluation  Criteria 

This  part  contains  information  on  the 
.  .preparation  of  an  application  for 
submission  under  this  announcement 
and  the  evaluation  criteria  under  which 
the  applications  will  be  reviewed. 
Potential  applicants  should  read  this 
part  carefully  in  conjunction  with  the 
information  provided  in  Pail  II. 

To  ensure  that  organizations  with  the 
greatest  capacity  for  providing  quality 
.services  participate  in  this  effort, 
applicants  for  funding  under  the 
announcement  should  leDetit.  in  the 


program  narrative  section  of  the 
application,  how  they  will  be  able  to 
fulfill  the  responsibilities  and 
requirements  described  in  this  section 
of  the  announcement.  Applicants  must 
address  all  the  identified  tasks.  It  is  the 
intent  of  HHS  to  make  an  award 
sufficient  to  accomplish  the  entire  scope 
of  effort  described  in  this 
announcement,  if  submissions  of 
sufficient  scope  and  quality  are  received 
to  permit  it. 

The  applicant  should  include:  (1)  A 
management  plan,  which  sets  forth  how 
the  project  will  be  managed  and  who 
will  be  the  key  personnel  involved, 
including  a  Gantt  chart  and  other 
graphics  which  specifically  display  the 
management  information  provided  in 
text;  and  (2)  a  budget  plan,  which 
specifically  delineates  the  costs 
associated  with  the  project.  When  the 
applicant  chooses  to  suggest  additional 
efforts  to  support  a  task,  the  cost  of 
those  additional  efforts  (not  required  by 
this  announcement)  should  be 
separately  identified.  However,  at  no 
time  will  a  proposed  budget  in  excess  of 
$100,000  for  all  the  Tasks  listed  in  the 
Announcement  be  considered  for 
funding,  unless  the  amount  in  excess  of 
$100,000  represents  grantee  cost- 
sharing. 

Review  Process  and  Funding 
Information 

Applications  that  are  submitted  by  the 
deadline  date  and  which  meet  the 
screening  criteria  will  be  reviewed  and 
scored  competitively.  The  applications 
will  be  reviewed  using  the  evaluation 
criteria  listed  below  to  score  the 
applications.  These  review  results  will 
be  a  primary  factor  in  funding  decisions. 

HHS  reserves  the  option  to  discuss 
applications  with  other  Federal 
agencies.  Central  or  Regional  Office 
staff,  specialists,  experts,  States  and  the 
general  public.  Comments  from  these 
sources,  along  with  those  of  the 
reviewers,  will  be  considered  in  making 
funding  decisions. 

State  Single  Point  of  Contact  (E.O.  No. 
12372) 

The  Department  of  Health  and  Human 
Services  has  determined  that  this 
program  is  not  subject  to  Executive 
Order  No.  12372,  Intergovernmental 
Review  of  Federal  Programs,  because  it 
is  a  program  that  is  national  in  scope 
and  the  only  impact  on  State  and  local 
governments  would  be  through 
subgrants.  Applicants  are  not  required 
to  seek  intergovernmental  review  of 
their  applications  within  the  constraints 
ofE.O.  No.  12372. 


Deadline  for  Submittal  of  Applications 

The  closing  date  for  submittal  of 
applications  under  this  announcement 
is  August  1. 1994.  Applications  must  be 
postmarked  or  hand-delivered  to  the 
application  receipt  point  no  later  than  h 
p.m.  on  August  1.  1994. 

Hand-delivered  applications  will  be 
accepted  Monday  through  Friday  prior 
to  and  on  August  1, 1994  during  the 
working  hours  of  9  a.m.  to  5  p.m.  in  the 
lobby  of  the  Hubert  H.  Hum{5irey 
building  located  at  200  Independence 
Avenue,  SW..  in  Washington.  DC.  When 
hand-delivering  an  application,  call 
690-8794  from  the  lobby  for  pick  up.  A 
staff  person  will  be  available  to  receive 
applications. 

An  application  will  be  considered  as 
meeting  the  deadline  if  it  is  either:  (1) 
Received  at,  or  hand-delivered  to,  the 
mailing  address  on  or  before  August  1, 
1994,  or  (2)  Postmarked  before  midnight 
of  the  deadline  date.  August  1, 1994  and 
received  in  time  to  be  considered  during 
the  competitive  review  process  (within 
two  weeks  of  the  deadline  date). 

When  mailing  application  packages, 
applicants  are  strongly  advised  to  obtain 
a  legibly  dated  receipt  from  a 
commercial  carrier  (such  as  UPS. 
Federal  Express,  etc.)  or  from  the  US. 
Postal  Service  as  proof  of  mailing  by  the 
deadline  date.  If  there  is  d  question  as 
to  when  an  application  was  mailed, 
applicants  will  be  asked  to  provide 
proof  of  mailing  by  the  deadline  date. 
When  proof  is  not  provided,  an 
application  will  not  be  considered  for 
funding.  Private  metered  postmarks  are 
not  acceptable  as  proof  of  timely 
mailing. 

Applications  which  do  not  meet  the 
August  1, 1994  deadline  are  considered 
late  applications  and  will  not  be 
considered  or  reviewed  in  the  current 
competition.  HHS  will  send  a  letter  to 
this  effect  to  each  late  applicant. 

HHS  reserves  the  right  to  extend  the 
deadline  for  all  applications  due  to  ac  ts 
of  God.  such  as  floods,  hurricanes  or 
earthquakes;  due  to  acts  of  war;  if  there 
is  wide.spread  di.sruption  of  the  mail;  or 
if  HHS  determines  a  deadline  extension 
to  be  in  the  best  interest  of  the 
Government.  However.  HHS  will  not 
waive  or  extend  the  deadline  for  any 
applicant  unless  the  deadline  is  waived 
or  extended  for  all  applicants. 

Application  Requirements: 
Applicants  ar^  advised  to  read  and 
followNthis  section  very  carefully. 
AppIicaViim^which  do  not  meet  these 
initial  requirements  may  not  be 
considered  or  reviewed  in  the 
competition,  and  the  applicant  will  ho 
so  informed.  A  comp'ete  and 
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conforming  application  miist  meet  the 
following  requirements: 

Eligible  applicants  are 
recognized  organizations, 
or  for  profit  entities  with  i 
study  and  analysis  in  rura 
fransportation  needs, 
profit  organizations  are  ad|' 
cooperative  agreement 
paid  as  profit  to  any  reci 
or  subgrant.  Profit  is  any 
excess  of  allowable  direct 
costs  of  tlie  grantee.  Such 
should  indicate  a  signifi 
history'  indicating  a  range 
nnd  study  projects  in  h 
specialized  transportation 
successful  completion 
working  with  special 
represent  HHS  target 
Iw  of  pjBticular  interest 

Application  Instructions 
St>e  stiction  entitled  "Com 
Complete  Applications", 
documents  must  accompaj  i 
application  package.  Copi 
applications  should  be  req 
and  submitted  to:  Grants 
of  the  Assistant  Secretary 
and  Evaluation,  US 
Health  and  Human  Serv 
F,  200  Independence  Av 
Washington,  DC  20201,  Phb 
401-3951.  No  faxes  will  bt 
Questions  concerning  the 
information  should  be  suh]n 
Grants  Officer  at  the  same 

Maximum  Length:  No  s 
will  be  set  for  the  length  o 
application.  However,  app 
are  overly  long  and/or 
superfluous  material  will 
indicating  an  inefficient 

Evaluation  Criteria:  The 
rnteria  correspond  to  the 
development  of  the  Prog 
.Statement  of  the  applicati 
not  mandatory,  it  is  strong 
recommended  that  applica 
prepared  with  the  format  i 
this  outline. 

Applications  which  mee 
requirements  will  be  rev 
panel  of  at  least  three  revi 
Reviewers  will  determine 
and  weaknesses  of  each  a 
terms  of  ttie  evaluation 
below,  provide  comments 
numerical  scores.  The  poirjt 
following  each  criterion 
indicates  the  maximum  nuhn^rical 
weight  that  each  section  w 
the  re\iew  process. 
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human  services  transportation,  the 
significant  participants  in  the 
coordination  effort,  the  universe  of 
current  federal  activities,  and  the 
spec  fie  relevance  of  the  proposed  tasks 
to  the  identified  need.  The  application 
relates  the  pro|e<;t  to  the  goals  and 
objectives  described  in  the  first  section 
of  this  announcement.  20  points 

i.  Project  Approach 

The  application  outlines  a  .sound  and 
workable  approach  to  the  effort  and 
details  how  the  proposed  tasks  will  be 
accomplished:  cites  factors  rthich  might 
acx»lerate  or  decelerate  the  work,  giving 
acceptable  reasons  for  taking  this 
approach  as  opposed  to  others; 
describes  and  supports  any  unusual 
features  of  the  project,  such  as  design  or 
technological  innovations,  reductions  in 
cost  or  time,  or  extraordinary 
collaborative  involvements:  and 
provides  for  projections  of  the 
accomplishments  to  be  achieved.  It  li.sts 
the  activities  to  be  carried  out  in 
chronological  order,  showing  a 
reasonable  schedule  of 
accomplishments  and  target  dates 

To  the  extent  applicable,  the 
app<ication  identifies  the  kinds  of  data 
to  he  collected  and/or  maintained,  and 
discusses  the  criteria  to  be  used  to 
evaluate  the  results  ;md  successes  of  the 
project.  It  descrit>es  the  evaluation 
methodology  that  will  be  used  to 
determine  if  the  needs  identified  and 
discussed  are  being  met  and  if  the 
results  and  benefits  identified  are  being 
achieved.  The  application  also  lists  each 
organization,  agency,  consultant,  or 
other  key  individuals  or  groups  who 
will  work  on  the  project,  along  with  a 
description  of  the  activities  and  nature 
of  their  effort  or  contribution.  35  points 

J.  Staffing  Utilization.  Staff  Background 
md  Experience 

The  application  identifies  the 
background  of  the  principal  projtnjt  staff 
members.  The  name,  address,  training, 
educational  background,  and  other 
quaUfying  experience  are  provided  for 
the  proK'Ct  director  and  the  key  projw:t 
staff.  Any  staff  to  be  added  as  a  result 
of  the  award  of  this  Cooperative 
agreement  should  l)e  clearly  delineated. 
The  applicant  provides  assurance  that 
the  proposed  staff  will  be  available  to 
work  on  the  project  effort  upon  award 
of  the  cooperative  agreement.  The 
principal  author  of  the  application  is 
identified  and  that  person's  role  in  the 
projeti  is  identified.  20  points 

4.  Organizational  Experience 

The  application  identifies  the 
qualifv'ing  experience  of  the 
organization  to  demon.strate  the 


appHcant's  ability  to  effectively  and 
efficiently  administer  this  project.  The 
application  specifically  identifies  the 
applicant  as  a  nationally-recognized 
organization,  institution,  or  company 
with  a  record  of  study  and  analysis  of 
rural  and  special  transportation  needs. 
Previous  specific  experience  with  work 
similar  to  the  Tasks  proposed  is  clearly 
and  specifically  described.  The 
relationship  between  this  project  and 
other  work  planned,  anticipated,  or 
underway  by  the  applicant  is  described, 
including  a  chart  which  lists  all  related 
Federal  assistance  received  within  the 
last  five  years.  In  the  event  a  consortium 
of  applicants  is  proposed,  the  project 
history  of  prior  joint  work  should  be 
provided.  The  previous  Federal 
assistance  is  identified  by  project 
number.  Federal  agency,  and  grants  or 
contracting  officer.  25  points 

Components  of  a  Complete  Application 

A  complete  application  consists  of  tlie 
following  items  in  this  order: 

1.  Application  for  Federal  Assistance 
(Standard  Form  424.  REV  4-fiH): 

2.  Budget  Infonnation — Non- 
construction  Programs  (Standard  Form 
424A,  REV  4-88); 

3.  As,surances — Non-construction 
Programs  (Standard  Form  42413,  REV  4- 
88): 

4.  Table  of  Contents: 

5.  Budget  justification  for  Section  B- 
Budget  Categories; 

6.  Proof  of  non-profit  status,  if 
appropriate; 

7.  Copy  of  the  applicant's  approved 
indirect  co.st  rate  agreement,  if 
necessary; 

8.  Projed  Narrative  Statement, 
organized  in  four  sections  addressing 
the  following  areas: 

(a)  Understanding  of  the  Effort. 

(b)  Project  Approach. 

(c)  Staffing  Utilization.  Staff 
Background,  and  Experience 

(d)  Organizational  Experience: 

9.  Any  appendices/attachments; 

10.  C-ertification  Regarding  Dmg-Free 
Workplace; 

11.  Certification  Regarding 
Debarment.  Suspension  and  Ottier 
Responsibility  Matters;  and 

12.  Certification  and,  if  necessary- 
Disclo.sure  Regarding  l^obbying. 

13.  Supplement  to  Section  11 — Key 
Personnel. 

14.  Application  for  Federal  Assistance 
Checklist 

Dafi'd:M«y  17,  r)94 

David  T.  Eliwood, 

As.siiftant  Secretary  for  Planning  and 
Evahintion 

IfR  Doc  94-13275  Filtfd  5-31-W;  8  45  ami 
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Administration  For  Children  and 

Families 

Agency  Information  Collection  Under 
0MB  Review 

Under  the  provisions  of  the  Federal 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35).  we  are  requesting  approval 
for  a  new  information  collection  system 
titled:  "Title  IV-B  and  title  IV-E  of  the 
Social  Security  Act:  Data  Collection  for 
Foster  Care  and  Adoption."  This 
information  collection  is  authorized  by 
section  479  of  the  Social  Security  Act.' 
This  authority  requires  to  States  to 
establish  and  implement  a  national  data 
collection  system  for  all  children  who 
are  in  foster  care  under  the 
responsibility  of  the  State  title  IV-B/IV- 
E  agency  or  adopted  with  the 
involvement  of  the  same  State  agency. 
ADDRESSES:  Copies  of  this  data 
collection  system  may  be  obtained  from 
Edward  E.  Saunders  of  the  Office  of 
Information  Systems  Management, 
Administration  for  Children  and 
Families.  (ACF).  by  calling  (202)  205- 
7')21. 

Written  comments  and  questions 
regarding  this  requested  approval 
should  be  sent  directly  to:  Laura  Oiiven 
OMB  Desk  Officer  for  ACF,  OMB 
Reports  Management  Branch,  New 
Executive  Office  BuilJing,  room  .3002 
725  17lh  Street  NW..  Washington.  DC 
2050.3,(202)395-7316. 

infoimation  on  Document 

Title:  Title  IV-B  and  Title  (V-E  of  the 
Social  Security  Act:  Data  Collection  for 
Foster  Care  and  Adoption. 

OMB  .Vo.;  New  Request. 

The  Children's  Bureau  of  the 
Administration  on  Children,  Youth  and 
Families.  (ACYF).  at  the  Administration 
for  Children  and  Families  (ACF)  will  be 
responsible  for  implementing  a  svstem 
for  the  colU^ion  of  adoption  and  foster 
care  data  in  the  United  States  and  shall 
assure  that  the  information  collection 
will  be  consistent  among  the  States 
through  the  use  of  uniform  definitions 
and  methodologies. 

This  national  data  collection  .svstem 
will:  (1)  Provide  comprehensive 
national  information  with  respe<  t  to 
legal  .status,  demographic  characteri.stics 
of  adoptive  and  foster  children  and  their 
biological  and  adoptive  or  foster 
parents;  (2)  Provide  the  status  of  the 
foster  care  population  (including  the 
number  of  children  in  fo.ster  care,  length 
of  placement,  type  of  placement, 
availability  for  adoption,  and  goals  for 
ending  or  continuing  faster  care);  and 
(3)  Provide  the  number  and 
characteristics  of  children  placed  in  or 
removed  from  foster  care  iiiid  children 


adopted  or  children  for  whom  adoptions 
have  been  dissolved,  the  extent  and 
nature  of  assistance  provided  by 
Federal.  State  and  local  adoption  and 
foster  care  programs  and  the 
characteristics  of  the  children  receiving 
the  services. 

ACF  will  aggregate  the  data  both  by 
State  and  nationally  and  will  issue 
summaries  to  the  States  and  to  other 
organizations  on  request.  In  addition, 
the  data  will  be  analyzed  by  the 
Administration  for  Children  and 
Families  and  will  be  used  for  preparing 
congressional  testimony  and  special 
reports;  determining  foster  care  and 
adoption  trends  and  pro|ection.s; 
proposing  policy  and  legislative  changes 
and  making  budget  forecasts. 

Annual  Number  of  Respondents:  51. 

Annual  Frequenrv:  2. 

Average  Burden  Hours  Per  Fesponse- 
367.94. 

Total  Respondent  Burden  Hours 
37.530. 

Number  of  Recordkeepers:  51 

Number  of  Annual  Hours  Per 
Recordkeeper:  9,410.07 

Total  Recordkeeping  Hcurs:  479, PI  4 
Total  Annual  Burden:  517,444 
Diited:  May  19.  1994. 
Larry  Guerrero. 

Deputy  Director.  Offii  c  of  Information 
Systems  Management. 

irR  Dtx;.  94-13225  Filed  S-31-94;  8:45  .nnl 
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Agency  for  Health  Care  Policy  and 
Research 

Requests  for  Nominations  of  Members 
of  Clinical  Practice  Guideline  Panel  on 
Prevention  of  Osteoporosis 

AGENCY:  Agency  for  Health  Care  Polii  y 
and  Re.search,  HHS. 

ACTION:  Correction  notice. 

SUMMARY:  The  date  for  submission  of 
nominations  of  members  for  the  clinical 
practice  guideline  pan^l  on  osteopo.'-osis 
in  the  May  18,  1994  is,sue  (59  FR  2594.5- 
25946).  should  be  changed  to  July  15, 
The  date  which  appeared  on  page  25946 
in  the  second  complete  paragraph  of  the 
second  column  was  erroneously  staled 
as  June  15. 

Dated:  Mny  24.  I'lm 
J.  farretl  Clinton. 

Adminif^tniloi 

[F-K  rXx;.  94-  I.II^Ori  l-ih  d  5-.T)-c>4  a  4j,  ,^,.,\ 
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Centers  for  Disease  Control  and 
Prevention 

Advisory  Committee  to  the  Director, 
Centers  for  Disease  Control  and 
Prevention;  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463).  the  Centers  for  Disease 
Control  and  Prevention  (CDC) 
announces  the  following  committee 
meeting. 

Name:  Advisory  Committee  to  the  Dkcttor 
CDC 

Time  and  date:  8:30  a.m.-3  p.m..  hilv  1 
1994. 

Woce:  CDC  Auditorium  A,  1600  Clifton 
Road.  NE.  Atlanta.  Georgia  30333. 

Status:  Open  to  the  public,  limited  only  by 
the  space  available. 

Purpose:  This  committee  advise«  the 
Diretlor.  CDC.  on  policy  issues  and  broad 
strategies  that  will  enable  CDC.  the  Nation  s 
prevention  agency,  to  fulfill  its  mission  of 
promoting  health  and  quality  of  life  by 
preventing  and  controlling  disease,  injurv. 
and  disability.  The  committee  recommends 
ways  to  incorporate  preverttion  activities 
more  fiilly  into  health  care.  It  also  provides 
guidance  to  help  CDC  work  more  effectively 
with  its  various  constituents,  in  both  the 
private  and  public  sectors,  to  make 
prevention  a  practical  reality 

Matters  to  be  discussed:  The  agenda  will 
include  remarks  from  CDC  Dinxtor.  David 
Satcher,  .M.D.,  Ph.D..  and  the  remainder  of 
time  will  be  used  to  allow  ail  committee 
members  to  present  their  perspectives  on  two 
major  topics:  marketing  of  public  health  .-ind 
tiealth  communications.  Agenda  items  are 
subject  to  change  as  priorities  dictate. 
CONTACT  PERSON  FOR  MORE  INFORMATION: 
Martha  F.  Katz,  Executive  Secretary, 
Advisory  Committee  to  the  Director, 
CDC.  1600  Clifton  Road.  NE..  Mailstop 
D-23.  Atlanta.  Georgia  30333.  telephone 
404/639-3243. 

Dated:  .May  25,  1994. 
William  H.  Gimsoo, 

Acting  Associate  Director  for  Policy 
Coordination.  Centers  for  Disease  Control  and 
Prevention  (CDC). 

IFR  Doc.  94-13230  Filed  5-31-94:  8:45  ani| 
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[CDC-441J 

Announcement  of  a  Grant  to  the 
National  Foundation  for  the  Centers  for 
Disease  Control  and  Prevention,  Inc. 

Summary 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  announces  that 
approximately  $500,000  is  anticipated 
in  fiscal  year  (FY)  1994  funds  for  a  grant 
program  for  the  National  Foundation  for 
the  Centers  for  Di-sease  Control  and 
Prevention.  Inc  (NFCDC).  The  gran« 
may  be  expended  only  for  the  purpost* 
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of  tlie  administrative 
NFCDC.  ft  is  expected  that 
will  begin  on  or  before 
1994.  and  will  be  made  for 
budget  period  within  a  project 
up  to  5  years.  Continuation 
within  the  project  period 
on  the  basis  of  satisfactory 
Approximately  $500,000  is 
for  each  future  fiscal  year. 

The  purpose  of  this  grant 
funding  for  the  administrative 
of  the  NFCDC.  An  illustrati 
e.vhaustive  list  of  administr^t 
expenses  includes  admini 
personnel  salaries,  benefits, 
expenses;  administrative  tn 
administrative  equipment; 
supplies;  utiHties.  such  as 
electricity,  and  gas;  printinj 
communications:  and  rent. 

The  Public  Health  Servici 
committed  to  achieving  the 
promotion  and  disease 
objectives  of  *'Heahhy 
PHS-led  national  activity  to 
morbidity  and  mortality  an 
the  quality  of  life.  This 
is  related  to  all  the  priority 
ordering  a  copy  of  "Healthy 
LIOOO."  see  the  section  "Wh4re 
Obtain  Additional  Informat 
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Authority 

This  grant  is  authorized  tiider  section 
.199F  of  the  Public  Health  sirvice  Act. 
42U.S.C.2eod-ll. 

Smoke-Free  Workplace 

Thv  Public  Health  Servic« 
encourages  all  grant  reci] 
provide  a  smoke-free  workplace 
promote  the  non-use  of  all 
products.  This  is  consistent 
PHS  mission  to  protect  and 
physical  and  mental  health 
American  people. 
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Eligible  Applicant 

A.ssistance  will  be  provid 
the  National  Foundation  forjthe 
for  Disease  Control  and  Pre>  ent 
(NFCDC).  No  other  applications 
solicited.  The  program 
and  application  kit  have 
NFCDC. 

Public  Law  102-531  was 
October  27, 1992.  and  auth 
establishment  of  the  NFCDC 
NFCDC  is  a  nonprofit  corpo  at 
whose  purpose  is  to  support 
of  the  CDC.  primarily  by  su 
carrying  out  activities  in  cor 
with  the  CDC  for  the  preven 
control  of  diseases,  di.sorder; 
Olid  disabihties,  and  the 
public  health.  Public  Law  1 
requires  the  Director  of  CDC|t 
^raiit  to  the  NFCDC  tor  adm 
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expenses  for  each  fiscal  year  once  the 
Foundation  is  estabUshed. 

Use  of  Funds 

Public  Law  102-531  requires  that 
grant  funds  be  used  only  for  the  purpose 
of  the  administrative  expenses  of  the 
Foundation.  The  grant  award  may  not 
be  used  to  fund  endowments  for 
positions  that  are  associated  with  the 
CDC. 

Executive  Order  12372 

This  program  is  not  subject  to  the 
Executive  Order  12372  review. 

Public  Health  System  Reporting 
Requirement 

This  program  is  not  subject  to  the 
Public  Health  System  Reporting 
Requirements. 

Catalog  of  Federal  Domestic  Assistance 
Number  (CJDA) 

The  Catalog  of  Federal  Domestic 
Assistance  number  is  93.283. 

Where  To  Obtain  Additional 
Information 

If  you  are  interested  in  obtaining 
additional  information  regarding  this 
grant,  please  refer  to  Announcement  441 
and  contact  Carole  J.  Tully,  Grants 
Management  Specialist,  Grants 
Management  Branch,  255  East  Paces 
Ferry-  Road.  NE.,  room  300,  Mailstop  E- 
09,  Atlanta,  GA  30305,  telephone  (404) 
842-6880  for  business  management 
technical  assistance. 

A  copy  of  "Healthy  People  2000" 
(Full  Report,  Stock  No.  017-001-00474- 
0)  or  "Healthy  People  2000"  (Summary- 
Report.  Stock  No.  O17-O01-O04373-1) 
referenced  in  the  "Summary"  may  be 
obtained  through  the  Superintendent  of 
Documents.  Government  Printing 
Office,  Washington.  DC  20402-9325. 
telephone (202) 783-3238 

Dated:  .May  25.  1994. 
Ladene  H.  Newton, 

Acting  Associate  DinH:torforMana^ment 
and  Operations.  Centers  for  Disease  Control 
and  Prevention  (CDC). 

|FR  Doc.  94-13232  Filed  5-31-94:  8:45  am] 
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[Annooncetnent  Number  482) 

Regional  Poison  Control  Center 
Demonstration  Project;  Notice  of 
Awailat)ility  of  Funds  for  Fiscal  Year 
1994 

Introduction 

The  Centers  for  Di.sease  Control  and 
Prevention  (CDC),  announces  the 
availability  of  funds  in  fiscal  year  (FY) 
1994  for  a  cooperative  agreement  for  a 


comprehensive  cost-effectiveness 
analysis  of  a  regional  Poison  Control 
Center. 

The  Public  Health  service  (PHS)  is 
committed  to  achieving  the  health 
promotion  and  disea.se  prevention 
objectives  described  in  "Healthy  People 
2000,"  a  PHS-led  national  activity  to 
reduce  morbidity  and  mortality  and 
improve  the  quality  of  life.  This 
announcement  is  related  to  the  priority 
area  of  Reducing  the  Incidence  of 
Unintentional  Injuries  and  Poisonings. 
(For  ordering  a  copy  of  "Healthy  People 
2000,"  see  the  Section  "Where  to  Obtain 
Additional  Information  ") 

Authority 

This  program  is  authorized  under 
Sections  .301  and  391  of  the  Public 
Health  Ser\ice  Act  (42  U.S.C.  241  and 
280b),  as  amended.  Applicable  program 
regulations  are  set  forth  in  Title  42  CFR 
part  52. 

Smoke-Free  Workplace 

The  Public  Health  Ser\ice  (PHS) 
strongly  encourages  all  grant  recipients 
to  provide  a  smoke-free  workplace  and 
promote  the  non-use  of  all  tobacco 
products.  This  is  consistent  with  the 
PHS  mission  to  protect  and  advance  the 
physical  and  inenfcTl  health  of  the 
American  people. 

Eligible  Applicants 

Assistance  will  be  provided  only  to  a 
regional  Poison  Control  Center  which 
provides  services  in  a  single  State, 
multi-state  area  or  a  portion  of  a  State 
The  center  must  be  certified  by  the 
American  Association  of  Poison  Control 
Centers.  Poison  Control  Centers  are  the 
only  eligible  applicants  because  no 
other  organization  can  perform  the 
project  activities. 

Availability  of  Funds 

Approximately  $188,000  is  available 
in  FY  1994  to  fund  one  Regional  Poison 
Control  Center.  It  is  expected  that  the 
award  will  begin  on  or  about  September 
30,  1994,  and  will  be  made  for  a  12- 
month  budget  period,  with  a  project 
period  of  up  to  3  years.  Funding 
estimates  may  vary  and  are  subject  to 
change.  Continuation  of  funding  for 
future  years  will  be  made  on  the  basis 
of  satisfactory  progress,  including  the 
achievement  of  milestones,  and  the 
availability  of  Federal  funds'. 

Use  of  Funds 

These  awards  may  be  used  for 
personnel  ser\-ices,  supplies, 
equipment,  travel,  subcontracts  and 
ser\-ices  directly  related  to  project 
activities.  Project  funds  may  not  be  usnd 
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to  supplant  existing  State  or  local  funds 
for  poison  control  programs. 

Purpose 

The  purpose  of  this  cooperative 
agreement  is  to  support  a  demonstration 
project  at  a  regional  Poison  Control 
Center.  This  project  will  evaluate  the 
costs  and  effectiveness  of  the 
regionalized  approach  to  poison  control. 
For  a  comprehensive  evaluation, 
alternative  methods  for  providing 
poison  control  services  in  the  region 
served  by  the  center  also  need  to  be 
analyzed. 

Program  Requirements 

The  applicant  must  be  a  certified 
member  of  the  American  Association  of 
Poison  Control  Centers.  In  conducting 
activities  to  achieve  the  purpose  of  this 
program,  the  recipient  shall  be 
responsible  for  the  activities  under  A. 
(Recipient  Activities),  and  CDC  shall  be 
responsible  for  activities  under  B.  (CDC 
Activities). 

A.  Becipient  Activities 

1  Create  the  necessary  data  collection 
instruments  and  procedures,  and 
provide  coordination  and 
standardization  of  data  collection 
activities  among  multiple  sites,  if 
necessary. 

2.  Analyze  and  interpret  the  data. 

3.  Evaluate  the  cost-effectiveness  of 
alternative  poison  control  strategies 
including  the  regional  control  center. 
This  includes  incremental  cost- 
effectiveness  results,  information  on 
economies  of  scale  (if  such  exist), 
cistribution  effects  of  the  alternative 
strategies  in  terms  of  clients  ser\'ed  and 
distribution  of  costs. 

4.  Publicize  the  outcome  of  the 
demonstration  project. 

B  CDC  Activities 

1.  Provide  up-to-date  scientific 
information  about  cost-effectiveness 
study  methodology. 

2.  Provide  consultation  and  technical 
assistance  in  protocol  development  and 
design  of  data  collection  instruments 
and  procedures. 

3.  Monitor  data  collection  and 
analysis  and  provide  consultation  in 
establishing  standardized  data 
collection  and  reporting,  if  necessary. 

4.  Provide  statistical  support  for 
appropriate  data  analysis  and 
interpretation. 

5.  Assist  in  the  transfer  of  information 
and  methods  developed  in  this  project 
to  other  programs. 

Evaluation  Criteria 

Applications  will  be  reviewed  and 
evaluated  according  to  the  following 
criteria: 


J.  Background  and  Need  (10%) 

The  extent  to  which  the  applicant 
demonstrates  understanding  of  the  need 
for  a  cost -effectiveness  analysis  of  a 
regional  Poison  Control  Center.  The 
extent  to  which  the  applicant  presents 
data  describing  the  magnitude  and  type 
of  human  poisoning  exposures  and 
poisonings  in  the  region  served  by  the 
applicant,  identifies  alternative  sources 
of  poison  control  services,  and 
demonstrates  capacity  through  related 
work  toAconduct  the  proposed  project. 

2.  Goals  and  Objectives  (10%) 

The  e.xtent  to  which  the  applicant  has 
included  goals  that  are  specific, 
measurable,  and  relevant  to  the  purpose 
of  the  proposal.  The  extent  to  which  the 
applicant  has  included  objectives  that 
are  .specific,  time-framed,  measurable, 
feasible,  and  addressed  all  acti\'ities 
necessary  to  accomplish  the  purpose  of 
the  proposal. 

3.  Methods  (40%) 

The  extent  to  whjch  the  applicant 
provides  a  detailed  desCTipfion  of 
proposed  activities  that  are  likely  to 
achieve  each  objective  for  the  budget 
period.  The  extent  to  which  the 
applicant  provides  a  reasonable 
schedule  for  implementation  of  the 
activities  and  the  extent  to  which 
coordination  and  supervision  of  staff 
and  organizations  involved  in  activities 
is  apparent.  The  extent  to  which  data 
collection,  data  processing,  and 
management  adivities  are  described. 
The  extent  to  which  relationships 
between  the  applicant  and  necessary 
partners  are  clearly  described  and  their 
qualifications  and  intentions  to 
participate  explicitly  stated.  The  extent 
to  which  the  applicant  provides  proof  of 
support  (e.g.,  letters  of  support  and/or 
memoranda  of  understanding)  for 
proposed  activities. 

4.  Evaluation  (30%) 

The  extent  to  which  the  proposed 
evaluation  plan  and  research  protocol 
are  detailed  and  will  document  the  cost- 
effectiveness  of  a  regional  Poison 
Control  Center.  The  extent  to  which  the 
evaluation  plan  is  appropriate  for  the" 
region  .served,  data  collection 
opportunities,  and  the  proposed  project 
period.  The  extent  to  which  the  various 
threats  to  the  validity  of  the  study  are 
recognized  and  addres.sed. 


5.  Project  Management  and  Staffine 
(10%)  ^    ^ 

The  e.xtent  to  which  management  and 
staff  are  clearly  described,  appropriately 
assigned,  and  have  pertinent  skills  and 
experiences.  Descriptions  should 
include  the  position  titles,  education 


and  experience  required,  and  the 
percentage  of  time  each  will  devote  to 
the  project.  Curriculum  vitae  for 
existing  staff  should  be  included. 

6.  Budget  Justification  (not  weighted) 
The  extent  to  which  the  applicant 
provides  a  detailed  budget  justification 
consistent  with  stated  objectives, 
planned  program  activities  and 
intended  use  of  cooperative  agreement 
hinds. 

Executive  Order  12372  Review 

Applications  are  subject  to 
Intergovernmental  Review  of  Federal 
Programs  as  governed  by  Executive 
Order  (EO)  12372.  EO  12372  sets  up  a 
system  for  State  and  local  government 
review  of  proposed  Federal  assistance 
applications.  Applicants  should  contact 
their  State  Single  Point  of  Contact 
(SPOC)  as  early  as  possible  to  alert  them 
to  the  prospective  applications  and  to 
receive  any  necessary  instructions  on 
the  State  process.  For  proposed  projects 
serving  more  than  one  State,  the 
applicant  is  advised  to  contact  the  SPOC 
of  each  affected  State.  A  current  list  of 
SPOCs  is  included  in  the  application 
kit.  If  SPOCs  have  any  State  process 
recommendations  on  applications 
submitted  to  CDC,  they  should  send 
tliem  to  Henry  S.  Cassell,  lU,  Grants 
Management  Officer,  Grants 
Management  Branch.  Procurement  and 
Grants  Office,  Centers  for  Disease 
Control  and  Prevention  (CDC),  255  East 
Paces  Ferry  Road,  NE.,  Atlanta,  GA 
30305,  no  later  than  60  days  after  the 
application  deadline.  The  Program 
Announcement  Number  and  Program 
Title  should  be  referenced  on  the 
document.  The  granting  agency  does  not 
guarantee  to  "accommodate  or  explain  ' 
State  process  recommendations  it 
receives  after  that  date. 

Public  Health  System  Reporting 
Requirements 

This  program  is  not  subject  to  the 
Public  Health  System  Reporting 
Requirements. 

Catalog  of  Federal  Domestic  Assistance 
Number 

The  Catalog  of  Federal  Domestic 
A.ssistance  Number  is  93.136. 

Other  Requirements 

Human  Subjects 

If  the  proposed  project  involves 
research  on  human  subjects,  the 
applicant  must  comply  with  the 
Department  of  Health  and  Human 
Services  Regulations.  45  CFR  part  46. 
regarding  the  protection  of  human 
subjects.  Assurance  must  f>e  provided  lo 
demonstrate  that  the  project  will  be 
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Road,  NE.,  Mailstop  F-^1.  Atlanta,  GA 
30333,  telephone  (404)  488-^031. 

Please  refer  to  Announcement 
Number  482  when  requesting 
information  and  submitting  an 
application. 

Potential  applicants  may  obtain  a 
copy  of  "Healthy  People  2000"  (Full 
Report,  Stock  No.  017-O01-00474-O)  or 
"Healthy  People  2000"  (Summary 
Report,  Stock  No.  017-001-00473-1) 
through  the  Sujjerintendent  of 
Documents,  Government  Printing 
Office,  Washington,  DC  20402-9325, 
telephone  (202)  783-3238 

Dated:  May  25, 1994 
Ladene  H.  NeH-ton, 

Acting  Associate  Director  for  Management 
and  Operations.  Centers  for  Disease  Control 
and  Pre\-ention  (CDC). 
IFR  Doc.  94-13229  Filed  5-31-94;  8;45  am) 
BILUNG  CODE  4163-18-P 


[Announcement  468] 

Skin  Cancer  Primary  Prevention 
Education  Projects 

Introduction 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  announces  the 
availability  of  fiscal  year  (FY)  1994 
funds  for  cooperative  agreements  to 
develop  skin  cancer  primary  prevention 
education  demonstration  projects. 
Projects  are  to  develop  and  evaluate 
educational  messages  that  target  parents 
and  caregivers  of  children  under  the  age 
of  13  in  clinical  settings,  schools,  and 
the  community.  Messages  should 
heighten  the  awareness  of  parents  and 
caregivers  of  the  need  to  protect 
children  from  the  sun's  harmful  rays 

The  Public  Health  Service  (PHS)  is 
committed  to  achieving  the  health 
promotion  and  disease  prevention 
objectives  of  "Healthy  People  2000."  a 
PHS-led  national  activity  to  reduce 
morbidity  and  mortality  and  improve 
the  quality  of  life.  This  announcement 
is  related  to  the  priority  area  of  Cancer 
(To  order  a  copy  of  "Healthv  People 
2000,"  see  the  section  "Where  To 
Obtain  Additional  Information.") 

Authority 

This  program  is  authorized  under 
Section  317(k)(3)  of  the  Public  Health 
Service  Act,  as  amended  [42  U  S.C. 
247b(k)(3)l. 

Smoke-Free  Workplace 

The  Public  Health  Service  strongl> 
encourages  all  grant  recipients  to 
provide  a  smoke-free  workplace  and 
promote  the  non-use  of  all  tobacco 
products  This  is  consistent  with  the 
PHS  rni.ssion  to  protect  and  advance  the 


physical  and  mental  health  of  the 
American  people. 

Eligible  Applicants 

Assistance  will  be  provided  only  to 
the  health  departments  of  States  or  their 
bona  fide  agents.  This  includes  the 
District  of  Columbia,  American  Samoa, 
the  Commonwealth  of  Puerto  Rico,  the 
Virgin  Islands,  the  Federated  States  of 
Micronesia,  Guam,  the  Northern 
Mariana  Islands,  the  Republic  of  the 
Marshall  Islands,  the  Republic  of  Palau. 
and  federally  recognized  Indian  tribal 
governments. 

State  and  Territorial  Health 
Departments  (SHD)  have  a  unique 
opportunity  to  impart  primary 
prevention  information  regarding  skin 
cancer.  They  have  health  education 
expertise  and  existing  channels  that  can 
be  used  to  identify  and  impart 
knowledge  to  those  in  the  target 
populations.  SHDs  provide 
organizational  structure  that  can 
facilitate  collaboration  with  other 
organizations  regarding  the 
development  of  skin  cancer  primary 
prevention  educational  strategies. 

Availability  of  Funds 

Approximately  $500,000  is  available 
in  FY  1994  to  fund  approximately  five 
awards.  It  is  expected  that  the  average 
award  will  be  $100,000,  ranging  from 
$75,000  to  $125,000.  It  is  expected  that 
the  awards  will  begin  on  or  about 
September  30,  1994,  and  will  be  made 
for  a  12-month  budget  period  within  a 
project  period  of  up  to  3  years.  Funding 
estimates  may  vary  and  are  subject  to 
change.  Continuation  awards  within  the 
project  period  will  be  made  on  the  basis 
of  satisfactory  progress  and  the 
availability  of  funds 

Purpose 

The  purpose  of  this  demonstration 
project  is  to  design,  conduct,  and 
evaluate  creative  and  innovative  skin 
cancer  primary  prevention  educational 
strategies  by  using  the  scientific  process. 
Educational  strategies  can  be  defined  as 
instruments  that  have  been  designed  to 
impart  information,  such  as  information 
campaigns,  health  fairs,  multi-media 
messages,  etc.  The  intent  is  to 
successfully  heighten  the  awareness  and 
loiowledge  of  parents  and  caregivers  of 
the  risks  to  children  associated  with 
exposure  to  the  harmful  rays  of  the  sun 
and  to  ultimately  affect  sun  protection 
behavior. 

Program  Requirements 

The  target  population  for  the 
demonstration  project  is  parents  and 
caregivers  of  children  under  the  age  of 
13.  Caregivers  are  defined  as  those 
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individuals  who  spend  a  significant 
number  of  consecutive  hours  with  a 
child  or  children  on  a  daily  basis,  i.e., 
grandparents,  day-care  workers, 
teachers  foster  parents,  etc. 

Collaboration  with  agencies  and 
organizations  such  as  local  and  couniy 
health  departments,  education 
departments,  parent  groups,  day-care 
centers,  and  voluntary  organizations  is 
considered  essential  to  the  success  of 
this  project.  This  collaboration  should 
ensure  that  sound  principles  of 
behavioral  science  and  the  unique 
characteristics  of  the  target  population 
are  reflected  in  the  design  of 
educational  strategies.  Single  or 
multiple  educational  messages  may  be 
delivered  to  parents  and  caregivers  in  a 
variety  of  community  settings  including 
clinical  settings,  schools,  day-care 
centers,  and  other  locations  where 
parents  and  caregivers  gather. 
Educational  design,  implementation, 
and  evaluation  should  be  grounded  in 
behavioral  and  educational  theory. 

Funds  may  not  be  used  to  pay  for  skin 
cancer  screening. 

In  conducting  activities  to  achieve  the 
purpose  of  this  program,  the  recipient 
will  be  responsible  for  the  activities 
under  A.  (Recipient  Activities),  and 
CDC  will  be  responsible  for  the 
activities  hsted  under  B.  (CDC 
Activities) 

A.  Recipient  Activities 

1.  Select,  convene,  and  maintain  an 
advisory  panel  of  not  less  than  five 
persons  to  ensure  target  population 
input  into  designing,  conducting,  and 
evaluating  creative  and  innovative  skin 
cancer  primary  prevention  educational 
strategies.  In  addition  to  parents  and 
caregivers,  the  advisory'  panel 
membership  may  include 
representatives  from  the  local  and 
county  health  department,  the 
education  department,  the  Amencan 
Cancer  Society,  the  medical  communitv 
(pediatricians,  dermatologists,  and 
family  practice  physicians),  academic 
institutions  (adult  educators,  early 
childhood  educators),  local 
representatives  of  community 
organizations,  and  others,  (year  one 
ttirough  year  three) 

2.  Develop  an  Action  Plan,  in 
collaboration  with  CDC,  that  targets 
parents  and  caregivers  of  children  under 
the  age  of  13.  (year  one) 

3.  Develop  and  field-test  educational 
strategies  and  modify  the  strategies 
based  on  field-test  results,  (year  one  or 
year  two) 

4.  Carrv  out  educational  strategies 
among  the  proposed  target  populations 
and  evaluate  the  outcome  according  to 


a  predetermined  evaluation  plan,  (year 
two  or  year  three) 

5.  Share  information  about  program 
effectiveness  and  materials  with  CDC 
and  with  other  interested  recipients 
through  electronic  databases,  bulletin 
boards,  program  conferences,  and 
participation  in  CDC-sponsored  training 
and  demonstration  workshops,  (year 
two  and  year  three) 

6.  Participate  in  at  least  two  planning 
meetings  with  CDC  per  year,  (year  one 
through  year  three) 

B.  CDC  Activities 

1.  Provide  consultation  on  the  design, 
evaluation,  and  management  of  the 
educational  strategies  in  the  project. 

2.  Collaborate  in  the  design  of  data 
collection,  analysis,  and  evaluation 
systems. 

3.  Collaborate  in  the  transfer  and 
dissemination  of  information,  methods, 
and  findings  developed  in  the  project. 

4.  Convene  recipients  at  least  twice  a 
year  to  evaluate  progress  and  provide 
technical  assistance 

Evaluation  Criteria  (Total  of  100  Points) 

Applications  will  be  reviewed  and 
evaluated  according  to  the  following 
criteria- 

A.  Experience  and  Background 

The  extent  to  which  the  applicant's 
past  experience  with  the  prevention  of 
skin  cancer  or  other  cancers 
demonstrates  the  ability  to  design, 
develop,  conduct,  and  evaluate 
educational  messages  and  strategies;  use 
behavioral  science  research  for  primary 
prevention;  apply  principles  of  adult 
learning  and  parental  influence;  and 
develop  and  maintain  relationships 
with  appropriate  educational  agencies 
and  departments.  (15  Points! 

B.  Collaboration 

The  extent  to  which  the  applicant 
proposes  to  involve,  and  describes 
collaboration  with,  relevant 
organizations,  to  include  letters  of 
support  (15  Points) 

C.  Target  Populations 

The  adequacy  and  extent  of  disease 
burden  analysis;  the  sociodemographic 
and  behavioral  description  of  the 
geographic  areas,  communities,  and 
target  populations;  and  the  degree  to 
which  the  applicant  demonstrates 
relevant  experience  and  abilitv  to  work 
with  interested  target  populations  and 
the  community.  |15  Points) 

D.  Action  Plan  Development 

The  feasibility  and  appropriateness  of 
the  Action  Plan  and  proposed  timeline 
to  establish:  A  procedure  likelv  to 


develop,  design,  and  carry  out 
appropriate  process  and  outcome 
objectives;  methods  for  selection  and 
development  of  educational  strategies, 
selection  of  channels  that  reach  parents 
and  caregivers:  field-testing  educational 
strategies,  procedures  for  conducting 
and  disseminating  strategies;  and 
evaluation  plan  with  process  and 
outcome  indicators  and  a  method  to 
track  recipients  of  information.  (25 
Points) 

E.  Project  Objectives  , 

The  appropriateness  of  proposed 
objectives  that  are  specific,  measurable, 
time-phased,  and  realistic  for  the  first 
year  activities  and  a  brief  description  of 
proposed  objectives  for  years  two  and 
three  (excluding  those  proposed  in  the 
Action  Plan),  and  the  extent  to  which 
end-of-project  expected  outcomes  are 
described.  (15  Points) 

F.  Project  Management  and  Staffing 
Plan 

The  extent  to  which  the  role(s) 
proposed  for  the  advisory  panel  and  the 
staff,  organizational  structure,  staff 
experience  and  background,  and  job 
descriptions  and  resume  for  proposed 
and  current  staff  indicate  ability  to  cany 
out  the  purpose  of  the  project.  (15 
Points) 

G.  Budget 

The  extent  to  which  the  applicant 
provides  a  detailed  budget  and 
justification  consistent  with  the  stated 
objectives  and  proposed  project 
activ'ities.  (Not  Weighted) 

Executive  Order  12372  Review 

Applications  are  subject  to 
Intergovernmental  Review  of  Federal 
Programs  as  governed  bv  Executive 
Order  (E.O.)  12372.  E.O'  12372  sets  up 
a  system  for  State  and  local  government 
review  of  proposed  Federal  assistance 
applications.  Applicants  (other  than 
Federally-recognized  Indian  tribal 
governments)  should  contact  their  State 
Single  Point  of  Contact  (SPOC)  as  eariy 
as  possible  to  alert  them  to  the 
prospn  'ive  applications  and  receive 
any  necessary  instructions  on  the  State 
process.  For  proposed  projects  serving 
more  than  one  State,  the  applicant  is 
advised  to  contact  the  SPOC  for  each 
affected  State.  A  current  list  of  SPOCs 
is  included  in  the  application  kit.  Indian 
tribes  are  strongly  encouraged  to  request 
tribal  government  review  of  the 
proposed  application.  If  SPOCs  or  tribal 
governments  have  any  process 
recommendations  on  applications 
submitted  to  CDC.  they  should  forward 
them  to  Edwin  L  Dixon.  Grants 
Management  Officer.  Grants 


*a4io 
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Management  Branch. 
Grants  Office,  Centers  for  D 
Control  and  Prevention  (CD 
Paces  Ferry  Road,  NE.,  At 
30305,  no  later  than  60  day; 
application  deadline  date. 
Announcement  Number  anc 
Title  should  be  referenced 
document.  The  granting 
guarantee  to  "accommodate 
for  State  or  tribal  process 
recommendations  it  receiv 
date. 


Procu  emcnt  and 
sease 
:).  255  East 

GA 
after  the 

Program 
Program 
the 
does  not 
or  explain" 


laiita, 


The; 


on 
age  icy  i 


ei  after  that 


Public  Health  Systems  Repcjrting 
Requirements 

This  program  is  not  subjecjt  to  the 
Public  Health  System  Repor  ing 
Requirements. 

Catalog  of  Federal  Domestic]  Assistance 
Number 

The  Catalog  of  Federal  Dolnestic 
Assistance  Number  is  93.94,' 

Other  Requirements 

Paperwork  Reduction  Act 


llection  of 
individuals 
te 

eview  by 

Budget 

Reduction 


and 


Projects  that  involve  the  c 
information  from  10  or  more 
and  funded  by  the  cooperati 
agreement  will  be  subject  to 
the  Office  of  Management 
(OMB)  under  the  Paperwork 
Act. 

Application  Submission  anci  Deadline 

The  original  and  two  copi«  s  of  the 
application  PHS  Form  5161-1  (Revised 
7/92,  OMB  Control  Number  (  937-0189) 
must  be  submitted  to  Edwin  ..  Dixon, 
Grants  Management  Officer,  ^rants 
Management  Branch.  Procurf  ment  and 
Grants  Office,  Centers  for  Dis  ease 
Control  and  Prevention  (CDC),  255  East 
Paces  Ferr>'  Road.  NE..  room  314,  Mail 
Stop  E-18.  Atlanta.  GA  3030^.  on  or 
before  July  1. 1994. 

1.  Deadline:  Applications  ^all  be 
considered  as  meeting  the  d^dline  if 
they  are  either: 

(a)  Received  on  or  before  ttje  deadline 
date;  or 

(b)  Sent  on  or  before  the 
and  received  in  time  for  su 
the  objective  review  group.  ( 
must  request  a  legibly  dated 
Service  postmark  or  obtain  a 
dated  receipt  from  a  commer 
or  U.S.  Postal  Service.  Privat« 
postmarks  shall  not  be  acce 
proof  of  timely  mailing.) 

2.  Late  Applications:  Applitations 
which  do  not  meet  the  criteri  i  in  l.(a) 
or  l.(b)  above  are  considered  ate 


jbri 


dead! 


ine  date 
ission  to 
pplicants 
'.S.  Postal 
egibly 
ia!  carrier 
metered 

e  as 


plabl 


applications.  Late  applications  will  not 
be  considered  in  the  current 
competition  and  will  be  returned  to  the 
applicant. 

Where  To  Obtain  Additional 
Information 

A  complete  program  description, 
information  on  application  procedures, 
an  application  package,  and  business 
management  technical  assistance  may 
be  obtained  from  Locke  Thompson. 
Grants  Management  Specialist.  Grants 
Management  Branch,  Procurement  and 
Grants  Office,  Centers  for  Disease 
Control  and  Prevention  (CDC).  255  East 
Paces  Ferry  Road,  NE.,  room  314,  Mail 
Stop  E-18,  Atlanta,  GA  30305, 
telephone  (404)  842-€595. 

Programmatic  technical  assistance 
may  be  obtained  from  Barbara  A. 
Bewerse.  M.N.,  M.P.H.,  Division  of 
Cancer  Prevention  and  Control,  National 
Center  for  Clironic  Disease  Prevention 
and  Health  Promotion.  Centers  for 
Disease  Control  and  Prevention  (CDC). 
4770  Buford  Highway.  NE.,  Mail  Stop 
K-57.  Atlanta.  GA  30341-3724, 
telephone  (404)  488-4347. 

Please  refer  to  Announcement 
Number  468  when  requesting 
information  and  submitting  an 
application. 

Potential  applicants  may  obtain  a 
copy  of  "Healthy  People  2000"  (Full 
Report.  Stock  No.  01 7-001-00474-0)  or 
"Healthy  People  2000"  (Summary 
Report.  Stock  No.  017-001-O0473-1) 
referenced  in  the  "Introduction" 
through  the  Superintendent  of 
Documents.  Government  Printing 
Office.  Washington.  DC  20402-9325. 
telephone  (202)  783-3238. 

Dated:  May  25.  1994. 
Ladene  H.  Newton, 

Acting  Associate  Director  for  Management 
and  Operations.  Centers  for  Disease  Control 
and  Prewntion  (CDC). 

IFR  Doc.  94-13231  Filed  5-31-94;  8:45  am) 

BILUNG  CODE  4163-18-P 


Health  Care  Financing  Administration 

[BP0-774-CN] 
RIN  0938-AG25 

Medicare  Program;  Physician 
Perlormance  Standard  Rates  of 
Increase  for  Fiscal  Year  1994  and 
Physician  Fee  Schedule  Update  for 
Calendar  Year  1994 

AGENCY:  Health  Care  Financing 
Administration  (HCFA),  HHS. 


ACTION:  Correction  of  final  notice  with 
comment  period. 

SUMMARY:  This  document  corrects  an 
error  that  occurred  in  the  calculation  of 
the  fiscal  year  1994  Medicare  volume 
performance  standard  for  surgical 
services  and  that  appeared  in  the  final 
notice  with  comment  period  published 
in  the  Federal  Register  on  December  2. 
1993  (58  FR  63856)  entitled  "Medicare 
Program;  Physician  Performance 
Standard  Rates  of  Increase  for  Fiscal 
Year  1994  and  Physician  Fee  Schedule 
Update  for  Calendar  Year  1994."  This 
notice  also  corrects  a  typographical 
error  in  a  date. 

EFFECTIVE  DATE:  The  performance 
standard  rates  of  increase  are  effective 
on  October  1,  1993.  The  Medicare 
physician  fee  schedule  update  is 
effective  on  January  1,  1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Louisa  Buatti,  (410)  966-5716. 

SUPPLEMENTARY  INFORMATION: 

Note:  This  notice  corrects  an  error  that 
occurred  in  the  calculation  of  the  1994 
Medicare  volume  performance  standard 
(MVPS)  for  surgical  services.  The  fiscal  year 
(FY)  1994  MVPS  is  used  in  the  calculation 
of  the  calendar  year  (CY)  1996  Medicare 
physician  fee  schedule  update.  While  this 
notice  announces  the  correct  standard  rate  of 
increase  for  surgical  services  for  FY  1994.  it 
has  no  impact  on  current  payment  levels. 
The  correct  value  will  be  used,  however,  in 
the  default  calculation  of  the  CY  1996 
physician  fee  schedule  update  for  surgical 
ser\ices.  This  notice  also  corrects  a 
typographical  error  in  a  date. 

In  Federal  Register  Document  [93- 
29361]  beginning  on  page  63856,  in  the 
issue  of  December  2,  1993.  make  the 
following  corrections: 


A.  Page  63856 

In  the  SUMMARY  section,  the  second 
sentence  is  corrected  to  read  "The 
physician  performance  standard  rates  of 
increase  for  Federal  FY  1994  are  9.1 
percent  for  surgical  services,  10.5 
percent  for  primary  care  services.  9.2 
percent  for  other  nonsurgical  services, 
and  9.4  percent  for  all  physicians' 
ser\'ices." 

B.  Page  63858,  MVPS  Table,  in  the  First 
Column 

In  the  column  headed  "MWS 
(percent),"  the  entr>'  for  FY  1994 
surgical  services  is  corrected  from  "8.6" 
to  read  "9.1." 
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MVPS 


Fiscal  year 


FY  1994:. 
Surgical 


MVPS 
(percent) 


9.1 


Actual 
(percent) 


Dtffe'ence 
(percent) 


C.  Page  63850 

In  the  .second  column,  in  the  first 
paragraph  beneath  the  table,  in  the  first 
sentence,  the  date  is  corrected  to  read 
"January  1,  1992." 

D.  Page  63863 

In  the  section  designated  IH.B.,  the 
first  paragraph  is  corrected  to  read 


"Under  the  requirements  in  section 
1848(f)(2)(A)  and  (B)  of  the  Act,  we  have 
determined  that  the  performance 
standard  rates  of  increase  for 
physicians'  services  for  FY  1994  are  9.1 
percent  for  surgical  services.  10.5 
percent  for  primary  care  serv^ices.  9.2 
percent  for  other  nonsurgical  services, 


and  9.4  percent  for  all  physicians' 
services." 

E.  Page  63864,  Table  at  the  Top  of  the 
Page 

In  the  table  at  the  top  of  the  page,  the 
legislation  factor  and  the  total  for 
surgical  services  are  corrected  to  read  as 
follows: 


Legislative  factors 


Legislation 
Total  .. 


-A 


Surgical 
services 
(percent) 


1.9 
9.1 


Pnmary 
care  serv- 
ices 
(percent) 


32 
10.5 


^k>nsL'fglcal 
services 
(percent) 


19 
9.2 


(Section  1848  of  the  Social  Security  Act  (42 
U.S.C  1395W-J)) 

(Catalog  of  Federal  Domestic  Assistcnce 
Program  No.  93.774.  Medicare- 
Supplementary  Medical  Insurance  Program) 

Dated:  May  20,  1994. 
Neil  I.  SHlhnan. 

Deputy  Assistant  Secretary/or  Information. 
Resources  Management. 

(FR  Doc.  94-13272  Filed  5-31-94:  8  45  am) 

BILUNG  CODE  *^Z0-4}^-P 


National  Institutes  of  Health 

National  Institute  on  Deafness  and 
Other  Communictlon  Disorders; 
Workshop  on  Communication 
Disorders  and  Juvenile  Behaviors 

Notice  is  hereby  given  of  a  Workshop 
on  Communication  Disorders  and 
Juvenile  Behaviors,  sponsored  by  the 
National  Institute  on  Deafness  and 
Other  Communication  Disorders 
Advisory  Council.  The  workshop  will 
be  held  on  June  14-15, 1994,  at  the 
Hobday  Inn  Crowne  Plaza,  1750 
Rockville  Pike,  Rockviile,  MD  20852. 
The  meeting  room  will  be  posted  in  the 
hotel  lobby. 

The  meeting  will  be  open  to  the 
public  on  June  14  from  8:30  am  to  recess 
and  on  June  15  from  8:30  a.m.  to 
adjournment  at  approximately  4  p.m. 
Attendance  by  the  public  will  be  limited 
to  space  available. 

Further  information  concerning  the 
meeting  may  be  obtained  from  Dr.  Jay 
Moskowitz.  National  Institute  on 
Deafness  and  Other  Communication 
Disorders,  National  Institutes  of  Health. 


building  31,  room  3C02,  9000  Rockville 
Pike,  Bethesda,  Maryland  20892,  301- 
402-2220.  An  agenda  of  the  meeting 
and  roster  of  the  members  may  also  be 
obtained  from  his  office.  For  individuals 
who  pla^  to  attend  and  need  special 
assistance  such  as^^ign  language 
interpretation  or  other  reasonable 
accommodations,  please  contact  Dr. 
Moskowitz. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.173  Biological  Research 
Related  to  Deafness  and  Other 
Communication  Disorders) 

Dated:  May  24. 1994. 
Susan  K.  Feldman, 
Committee  Management  Officer.  ^7H. 
IFR  Doc.  94-13210  Filed  5-31-94:  8:45  am) 

BILLINO  CODE  4140-01-M  « 


Public  Health  Service 

Notification  of  Expiring  Project  Periods 
for  Community  and  Migrant  Health 
Centers 

AGENCY:  Health  Resources  and  Ser\'ices 
Administration,  HHS. 
ACTION:  Notice. 


SUMMARY:  The  Health  Resources  and 
Ser\'ices»Administration  (HRSA) 
announces  that  a  total  of  204 
Community  Health  Center  and  Migrant 
Health  Center  (C/MHC)  grantees  will 
reach  the  end  of  their  project  periods 
during  fiscal  year  (FY)  1995.  Assuming 
the  availability  of  sufficient 
appropriated  funds  in  FY  1995.  it  is  the 
intent  of  HRSA  to  continue  to  support 
health  senices  in  these  areas,  given  the 


unmet  need  inherent  in  their 
designation  as  medically  undersened. 
HRSA  will  open  competition  for  awards 
under  sections  329  and  330  of  the 
Public  Health  Service  (PHS)  Ad  (42 
U.S.C.  254c  and  254b,  respectively)  to 
support  health  sen  ices  iii  the  areas 
currently  served  by  these  grants. 

This  notice  provides  interested  parlies 
the  opportunity  to  gather  information 
and  decide  whether  to  pursue  Federal 
funding  as  a  community  or  migrant 
health  center.  During  this  process, 
communication  with  Regional  Office 
staff  is  essential  (see  Appendix  I).  A 
subsequent  notice  will  be  published  in 
the  Federal  Register  to  announce  the 
availability  of  funds  for  FY  1995  and 
provide  detailed  information  on  the 
grant  application  process  and  review 
criteria. 

DATES:  Current  grant  expiration  dates 
vary  by  area  thrpughout  FY  1995. 
Applications  for  competing 
continuation  grants  are  normally  due 
120  days  prior  to  the  expiration  of  the 
current  grant  award. 

SUPPLEMENTARY  INFORMATION:  The  C/ 
MHC  programs  are  carried  out  under  the 
authority  of  sections  329  and  330  of  the 
Public  Health  Ser\'ice  Act.  The  program 
regulations  are  codified  in  Title  42  of 
the  Code  of  Federal  Regulation  (CFR). 
Parts  51c  and  56.  The  C/MHC  programs 
are  designed  to  promote  the 
development  and  operation  of 
community-based  primary  health  (are 
service  systems  in  medically 
underser\'ed  areas  for  medically 
under.ser\'ed  populations. 


-•8112 


Federa 


fo- 


grar  t 


areas 


cari 


The  list  of  service  areas 
current  section  329/330 
period  expires  in  FY  1995  is 
Appendix  II.  The  service 
hy  city  and  county.  Detailed 
about  each  service  area,  sue 
tracts,  can  be  obtained  by 
appropriate  PHS  regional  of 
Appendix  I). 

A  project  period  is  the  tot 
of  time  for  which  a  section  ' 
j^ranf  has  been  progranimati 
ripproved.  For  the  purposes 
notice,  grant  awards  will  b«! 
one  year  budget  period  and 
periods  will  be  for  up  to  th 

Datrd  May  24. 1994. 
(lira  V.  Sumaya. 

Aiimmistrator 

.\ppendix  I — Regional  Offici 
fhvjofi  J 


I  amount 
-120/330 
lly 

)f tills 

rade  for  ;i 
rojet.t 
r(jo  venrs. 


StafT 


Kob  Lawrence.  DDS.  A(,1ing 
Division  of  Health  Sur\'ic^  i 
Dims— Region  I.  JFK  Fed 
M'.iiii'.ing  #1401.  Boston 


director. 
Dt' liver, . 
« ral 

()22().'i 


MA 


CONNECTKXJT  

Ones  ^4ew  Haven  

Counties:  New  Haven 

Cites  New  London 

Counties:  New  London 

Croes:  Harltord  

Co«nt»es  Harttofd 

CJties:  Bndgeport  

Counties;  Feurlield 

Cutes  Bndgeport  

Countjes:  Fa»ffie»d 

Cites:  New  Haven  

Counties:  New  Haven 
MAINE  

Oties:  Bettie< 

Counties:  Oxford 
MASSACHUSETTS   

Cmes:  Qujncy,  Hull 

Counties:  Norfotk,  Ptymouth 

Citjes:  Lanwence  

Cotrties  Essex 

Ct)es.  New  Bedford  

Counties:  Bnstol 

Crties  Worthington,  Huntingtir 

Counties  Hampden.  Hampst^e 

Crttes:  Boston 

Coun&es:  Scrffolk 

Dties:  Spnngfield 

Counties:  Hampden 

Qtjes:  Mattaoan  

Coontes:  Suffolk 

Cities:  Oofchester.  Boston 

Counties:  Norfolk,  Suffolk 

Cities  Wofcester 

Counties:  Worcester 

Cities:  Lowe« 

Counties:  AAddiesex 

Cities  Worcester 
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Region  II 

Ron  Moss,  Director,  Division  of  Health 
Services  Deliverv.  DHHS — Region  II. 
JFK  Federal  Building.  2fi  Federal 
Plaza,  New  York.  NY  10278 

Region  III 

Bruce  Riegel,  Director,  Division  of 
Health  Ser\ices  Delivery.  DHHS— 
Region  III.  3535  Market  Street. 
Philadelphia.  FA19101 

Region  IV 

Ms.  Marlene  Lo<:kwood.  Di\  ision  of 
Heahh  Sen-ices  Delivery.  DHHS— 
R<igion  IV.  101  Marietta'Tower. 
Atlanta.  GA  30323 

Rfgion  V 

Tony  Levandowski.  Acting  Director. 
Division  of  Health  Sen.ices  Delivery. 
DHHS— Region  IV,  105  West  Adnm's 
Street.  1,7th  Floor,  Chicago,  IL  fiOB03 

Hugion  VI 

Fred  Pintz.  M.D.,  Director.  Division  of 
Health  Services  D<<livery.  DHH5 

Appendix  II 


Region  state>service  area 


REGION:  01 


Region  VI,  1200  Main  Tuuer 
Building,  Dallas,  TX  75202 

Region  VII 

Ray  Maddox.  Director.  Division  of 
Health  Services  Delivery,  DHHS— 
Region  VII,  Federal  Office  Building, 
601  East  12th  Street.  Kansas  City.  MO 
64106 

Region  VIII 

Barbara  Bailey.  Director,  Division  of 
Health  Services  Deliverv,  DHHS— 
Region  VIII.  Fedora!  Office  Building, 
.  19C1  Stout  Street,  Denver,  CO  H0204 

Region  IX 

Gordon  Soares,  Director,  Division  of 
Health  Services  Delivery,  DHHS— 
Region  IX,  50  United  Nations  I'lazii, 
San  Francisco,  CA  94102 

Region  X 

IDfiug  Woods.  Din-ctor.  Division  of 
Health  Services  De!i\  erv.  DHHS— 
Region  X.  Blanchard  Plaza.  2201  Si\tli 
Avenue.  Seattle.  U'.A  08121 


Number  of 

grants 


Grant  expt- 
rattondate 
BCRR  No. 


12 


05/31/95 
06/30/95 
12/31/94 
01 '3 1/95 
01/31/95 
03/31/95 

01/31<-95 

05,31/95 
05/31/95 
G5-'3l-95 
05/31/95 
OS'S  1/95 

oe/scgs 

OS/'SI/SS 
03/31/96 
05/31/95 

oa'ar-QS 

Oa'31/95 
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Appendix  II— Continued 


Regioa'state/service  area 


Counties:  Worcester 

Cities:  Peatiody,  Salem 

Counties:  Essex 
NEW  HAMPSHIRE   

Cities:  Berlin ".!;""!1"!."! 

Counties:  Coos 

VERMONT 

■        Cities:  Burlington 7    '. 

Counties:  Chittenden 

Cities:  St.  Johnsbury,  Danville.  Greensboro,  Hardwick.  Concord 

Counties:  Caledonia,  Essex,  Lamoille.  Orleans,  Washington 


Number  of 
grants 


REGION:  02 


NEW  JERSEY  

Cities:  New  Brunswick  

Coumies:  Middlesex 

Cities:  Newark,  East  Orange 

Counties:  Essex 

Cities:  Jersey  City  

Counties:  Hudson 
NEW  YORK  


Cities:  Schenectady  

Counties:  Schenectady 
Cities:  New  York  City  ... 
Counties:  New  York 
Cities:  New  York  City  ... 
Counties:  Kings 

Cities:  Rochester 

Counties:  Monroe 


Cities:  Warrensburg.  Chectertcwn,  North  Crec-k.  Indian  Lake  Lake  Gecroe 
Townships:  Minea-a,  -Schroon,  Indian  Lake. 


Counties:  Essex,  Ha  .i.ton,  Warren 
Cities:  Pulaski  

SS*^'os^wfego°"' ^°''''°''' '^^''^^'^"^^^^^ 

Cities:  ML  Vernon,  Yonkers 

Counties:  Westchester  ' 

Cities:  New  York  City  

Counties:  Kings 

PUERTO  RICO  

Cities:  Rio  Grande  

M'JNICIPOS:  Rio  Grande 

Cities  NaranjKo,  Corozal,  Coneno,  Barranqu'las.  Orocovis 

Muncipos:  Barra.nquitas,  Comeno.  Corozal,  Naranjito  Orocovis      

Cities:  Camuy 

Municipos:  Camuy.  

Cities:  Arroyo  

Municipos:  Arroyo  


REGION:  03 


DISTRICT  OF  COLUMBIA  

Cities:  WaEh.ng'ton,  D:3fnct  of  Columbia 
Counties:  District  of  Columbia 

MARYLAND 


Cities:  Baltimore  

Counties:  Baltimore  City 

Cities:  Baltimore 

Counties:  Baltimo-e  City 

Cities:  Baltimore  

Counties:  Baltimore.  Baltimore  City 

Cities:  Hancock  

Counties:  Allegany.  Washington,  Fulton,  PA,  Morgan  WV 

Cities:  Denton,  GoWsboro 

Counties:  Caroline 

PENNSYLVANIA  

Cities:  Scranton 

Counties:  Lackawanna 

Cities:  McKees  Rocks 

Counties:  Allegheny 

Cities  BurgetlstCAn  , ' 


5 


Grant  expt- 
ration  date 
BCRR  No 


03/3  T95 

06/30/95 

06/30 '95 
03/3  TS5 


06/30 '95 
11/30 '94 
03/3T95 

05.-3i'95 
11 '30  94 
I2'3i'94 
12.'31'94 
12 '3 1/94 

i2'3i-94 

12'3T&4 
01/3^05 

06/30  95 
05  SI '95 

01 '31  95 
06 '30 '55 


01 -^^-^S 


O6'?0 

95 

05  ■31 

'95 

n-3C 

5J 

n,'30 

•&-5 

12 '3; 

94 

1 1  Cv- 

•>4 

riT-.r- 

01'?  • 

2Bn4 
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Ckxjnties:  Washington 

Cities:  Coalport,  GJasgow 

Counties:  Cambna,  Clearti^d 

Cities:  Harrisburg  

Counties:  Dauphtn 
VIRGINIA  

Oties  Richmond 

Counties:  Rictwrxind  City 

Ot'es:  Dungannon  

Counties:  RusseH,  Scott 

Cities:  Laurel  Fork 

Counties:  Carroll.  Floyd.  P^nck 

Crties:  Arnngton  

Counties:  Nelson 

Cities:  SaltviJIe 

Counties:  Smyth 

Cities:  Bastian,  Bland  ... 

Counties:  Bland 

Cities  Ayiett,  Ha'xjver  . 

Counties:  Caroline,  King  anfj  Queen.  King  William 

Cities:  Stooey  Creek  . 

Counties:  Oinvinddte,  Susse  i 

Cities  Ivor  

Counties:  Isle  of  Wight.  SoJthampto 

Crties:  New  Canton,  Farmv(le 

Counties:  Atiemarle,  Amei 
Pnnce  Edward 

Cities:  Onancock  

Counties.  North  Hampton 
WFST  VIRGINIA  

Cites.  Scarbro,  Hco  

Counties:  Fayetie 

Cites  Rock  Cave  

Cou.'rties:  Lewis.  Upshur,  /Jebster 

Cites-  CJay 

Counties:  Clay 

Qties-  Fairmont,  Shinnston 

Counties:  Hamson.  Manon, 

Cities:  Spencer 

Counties:  Roane 


n 

Esmont  

a,  Buckingham,  Charlotte,  Cumberland,  Fluvanna.  Lunenburg,  Nelson,  Nottoway. 


fuey 

CI  II 


ALABAMJV   

Cities  Mobile.  Citronelle 
Counties:  Mobile 
Cities:  Ufnor^own.  Pine 
Counties:  Perry,  Wilcox 

Cites:  Huntsville  

Counties:  Madison 
Cities  Russellville,  Town 
Counties:  Franklin,  Lamar, 
Crties:  Eutaw,  Greensboro, 
Counties:  Choctaw.  Greene 
Dtjes:  Verrwn.  Marion,  Sn 
Counties:  Autauga,  Bibb 
Cities:  Troy.  Dozier.  Claytor 
Counties:  Barbour,  Crenshaw 

FLORIDA  

Crjes:  Palatka,  Crescent  C 
Counties:  Putnam,  St.  John ; 
Cittes:  Parnsh,  Samcset, 
Couf^ties;  Manatee 
Cities:  Ouincy,  Chahahooct^e 
Countes:  Gadsden 
Cites:  Ft  Myers,  Bonrta  Sp 
Counties:  Glades,  Hendry, 

Cities:  Miami,  Hiaieah  

Counties:  Dade 

Cii«es:  Miami 


Appendix  II— Continued 


Region/state/service  area 


Taylor 


Number  of 
grants 


REGION  :04 


Apf  le.  Yellow  Bluff 


Cieek,  Decatur 

awrence,  Manon.  Morgan 

jilbertown,  Livingston,  Dempolis  

Hale,  Lowndes.  Marengo.  Sumter 

Oakman,  West  Blocton.  Clanton.  Autaugaville,  Eclectic,  Rockford.  Berry 
iilton,  Coosa,  Elmore,  Fayette,  Lamar,  Perry,  Walker 

Brund'dge 

Dale.  Pike 


y,  Hastings,  Interlachen 


P4imetto,  Myakka  City.  South  County 
,  Midway 


ings.  La  Belle 
ee 


11 


Grant  expi- 
ration date 
BCRR  No. 


03/31 ,95 

03/31/95 

06<'30/95 
05/31/95 
05/31/95 
12/31/94 
01/31/95 
01, '31/95 
01/31/95 
01/31/95 
03/31/95 
03/31/95 

05/31/95 

1 1/30/94 

11/30/94 
11/30/94 
01/31/95 
01/31/95 


05/31/95 
05/31, '95 
11/30/94 
1 1/30/94 
01/31/95 
01/31/95 
03/31/95 

11/30/94 
11/30.'94 
11/30'94 
12/31/94 
01/31/95 
01/31/95 
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APPENDIX  II— Continued 


Region/state/servKe  area 


Counties:  Dade 

Cities:  Miami,  Homestead 

Counties:  Dade  ' 

Cities:  Wauchula,  Frostproof,  Avon  Park 

Counties;  Hardee,  Highlands,  Polk 
GEORGIA 

Cities:  FitzgerakJ  ..'".".... 

Counties-  Ben  Hill,  Irwin,  Wilcox  

Cities:  Columbus 

Counties:  Muscogee  

Cities:  Morganton.  Suches 

Counties:  Fannin,  Union 

Cities:  f>almetto 

Counties:  Fulton  

KENTUCKY  

Crties:  Louisville,  Taylorsville  .'.........." 

Counties:  Jefferson,  Spencer  

Cities:  Covington 

Counties:  Campbell.  Kenton 

MISSISSIPPI  

Oties;  Fayette  '"''^^'''^^"''''". 

Counties:  Jefferson  

Crties:  Lexington 

Counties:  Holmes  

C'ties-  Vk^kstxirg 

Counties;  Issaquena.  Sharkey.  Warren 

Crties:  Utaeny.  (jloster 

Counbes:  Amite  

Cities;  Brandon.  Mendenhall.  Prentiss,  Pelahatchie.  New  Hebron 
Counties;  Lawrence,  Rankin.  Simpson,  Jefferson  Davis 
Citiss:  Laurel,  Sandersville 

Counties;  Clarke,  Jasper.  Jones.  Smith  Wavne 

NORTH  CAROLINA  ^ 

Ciues;  Durham  .."..''.. 

Counties:  Durham  

C'ties:  Hollister 

Counties:  Halifax  ' 

Crties:  Herxlersonville 

soi^2s^5;sr*":.^r^:'!:;!^^^^      

Cites;  Clearwater ' 

Counties:  Aiken  

Cites:  Trenton.  Saluda,  Ware  Shoals.  McCormick. 


Number  of 
grants 


Counties:  Abbeville.  AiKen.  Edgefield.  Greenwood!  McCormicky  Saluda' 
Cites:  Society  Hill.  Bishopville,  Clio,  Cheraw 

Counties:  Chesterfield,  Darlington.  Dillon.  Lee.  Marlboro 

Cities:  Ofar>geburg.  Vance,  SpnngfieW,  St.  Matthews 

Counties:  Ca»houn,  Orangeburg 

Crties:  Olarrta,  Manning 

Counties;  Oarendon.  Fkjrence.  Williamsburg 

Ctes;  Greenville 

Counties;  Greenville  

Cites:  Eastover 

Counties;  Richfand  

Cites:  Conway,  Johnsonville,  Myrtle  Beach 
Counties:  Fkxence.  Horry.  Marion 

TENNESSEE 

Cites;  Clairfiekj,  Frakes  '...."...1"....".'...    

Counties:  BeH,  Ky.  Campbell.  Claiborne 

Crties;  Maynardville.  Washburn 
Counties;  Grainger.  Union 


REGION:  05 


ILLINOIS  _ 

Cites;  Ullin  '.^^^^'i'^^^'^'!'!!!!!!!!! 

Countm;  Alexander.  Hardin.  "johnsonrMas^cTpti^yp^^^^^ 

Oities:  Centreville  

Counties;  St.  Clair  

Cftes;  Chk^ago 


2S415 


Grant  expi- 
raton  date 
BCRR  No. 


-   01/31/95 
01/31/95 

06/30/95 
06/30/95 
11/30/94 
05/31/95 

1 1/30/94 
0l,'3l/95 

05/31/95 
06/30/95 
11/30/94 
01/31/95 

oi/si-'gs 

03/31/95 

05/31/95 
05/31/95 
03/31/95 

05/31/-95 
05/31/95 
05/31/95 
11/30/94 
01/31/95 
01/31/95 
01/31/95 
03,'3l/'95 

01/31/95 
03/31/95 
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Fed 


ta. 


Counties:  Cook 
Cities:  Dongola.  Vienna 
Counties;  Alexander, 

Cities:  Chicago 

Counties:  Cook 

INTOIANA  

CIt'es:  Indianapolis  .. 
Counties:  Marion 

Cities;  Evansville 

Courties: 

Cities;  Indianapolis  .. 

Counties:  Manon 

MICHIGAN  

Cities:  Detroit  

Counties;  Wayne 

Cities:  Carleton  

Counties:  Huroa  Monroe 
Crties:  Lincoln,  Alpena 
Counties:  Alcona,  Alpeni , 
Crties;  Spalding,  Ewen 
Counties;  Chippewa,  Def 

Crties:  Detroit  

Counties:  Wayne 

Cities:  Saginaw,  Caro.  Gjeenv 

Coijnties:  Arenac,  Bay 

Cities;  Sterling  

Counties;  Arenac,  Bay 
Cities:  Manistee,  Shelby 
Count.es:  Antnm,  Benzie 

Cities:  Temperance 

Counties;  Monroe 
Dties:  Bangor,  Pullman, 
Counties:  Allegan,  Van 

Cities;  Flint  

Courrttes;  Genesee 

MINNESOTA  

Cities:  Schroeder,  Grand 
Counties:  Cook 

Cities:  Minneapolis   

Counties:  Henngpm 

Cities;  St.  Paul  

Counties:  Rarr\sey 
Cities:  Ada,  Crook.ston,  B 
Counties  Brown,  Chi| 
McLeod,  Meeker,  Nicolet 
cine 

OHIO  

Cities;  Cleveland  .... 
Counties;  Cuyahoga 

Cities:  Toledo  

Counties;  Lucas 
Crties:  Continental,  Gibs 
Counties:  Sandusky 
Crties:  Youngstown  .... 
Counties:  Mahoning 

WISCONSIN 

Cities,  CasWon 

Counties:  Monrtoe 

Crties:  Milwaukee  

Counties;  Milv.a'jkee 

Crties:  Wild  Rose 

Counties;  Adams,  Columlxa 
Oconto,    Outagamie, 
Waushara.  Winnebago 

Cr;  es;  Milwaukee 

Counties:  Milwaukee 


Ja<  kson,  Johnson,  Massac,  Pope,  Pulaski,  Union 


itle,  Lmwood  

(3enesee,  Lapeer.  Sagmaw,  Tuscola 


C  iadw:n,  Ogemaw 


iippe  va. 


ARKANSAS  

Crtes;  Marshail 
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Appendix  II— Continued 


Region/stateyservrce  area 


Wayne 


Number  of 
grants 


Grant  expi- 
ration date 
BCRfl  No. 


11 


Iosco,  PresQue  Isle 

„  Dickinson,  Gogebic,  Menominee,  Ontonagon 


Grand  Traverse,  Leelanau.  Manistee,  Mason,  Muskegorv,  Oceana 


south  Haven.  Plainweil,  Pennville.  Allegan 
B  ifen 


•^^araise 


eckenridge,  Montevideo,  Mocrhead,  Olivia.  Dodge  Center,  Hopkins 
-,.  Dodge,  Freeborn,  Grant,  Hennepin,  Kandiyohi,  Krttson,  Lac  Qui  Parte,  Marshall, 
,  Norman,  Otter  Tail,  Polk.  Redwood.  Renville,  Sibley,  Steele.  Wilkin,  Yellow  Medn 


4 


0  iburg,  Clyde,  Tiffin,  Fostona,  Freemont 


,  Dodge,  Fond  du  Lac.  Green  Lake,  Jefferson,  Juneau,  Marinette,  Marquette. 
Dzaukee,    Portage,    Sheboygan,    Wa^worth,    Washington.    Waukesha,    Waupaca, 


REGION;  06 


01/31/G5 

01.'3'i,'95 

05.,'31,'95 
06/30/95 
11/30'94 

66.'30'95 
11/30/94 
05/31 '95 
01/31/95 

C 1/31, '95 
03/31/95 
Oa'31,'95 
03/31/95 
03-'31/95 
03/31/95 
05 '3 1,95 

05/31, '95 
06/30/95 
11/30'94 
01/31.'95 

12 '31, '94 
11/30,'94 
03/3  r/95 

12/31. '94 

06/30/95 
12'31/94 
03/31/95 

03/31, '95 


06/C 
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Appendix  II— Continued 


Region/state'sen/ice  area 


Counties:  Newton,  Searcy 

Cities;  Corning  

Counties;  Clay.  Greene,  Randolph 


S!,!i;.tT,S;  ^?T  ^^T'  ^"  ^^''  '^"^'°^'  ^'^^y-  ^^^^n.  eaW  Knob. 
LOuSana  Jackson.  Lonoke,  Monroe,  Praine.  White,  Woodruff 

Cities:  Greensburg  " 

Panshes;  St.  Helena  

Cities:  Lake  Charles 

Panshes:  Calcasieu  

NEW  MEXICO 

Ctties;  El  Rito.  Ojo  Caliente  .......I'!..."......" 

Counties;  Rio  Arriba.  Taos  

OKLAHOMA  

Cities.  Konawa  '..'." 

Counties:  Pottawatomie.  Seminole        

TEXAS 


Carlisle 


Number  of 
grants 


Cities;  Lavelland.  Morton.  Lavelland '< .• 

Counties;  Cochran.  Dawson.  Hockley.  Lyrinrferry'Voakum 

Mules^'Sl^e'S"""'   '"^'"''   '''''''^'^'   ^"°"^-   '^--«-   L'«'«'-'c^.   0«on.   Matador,   Fioydada 
CcHjnt^Bailey.  Briscoe,  Carson.  Castro,  Crosby:beafS;r.th:7k;yd:Hale:Lamb;'l.^ey:Parr^;:F>^^^ 

Cities;  Wichrta  Falls 

Counties:  Wichrta 

Cities:  De  Leon.  Goldthwaite,  San  Saba  .. 

Counties;  Comanche.  Mills,  San  Saba  

Cities;  Pharr.  Mission.  Mercedes.  Edcouch 

Counties;  Hidalgo  

Crties:  Greenville,  Ladonia.  Commerce  . 

Counties:  Delta.  Fannin.  Hunt 

Cities;  San  Antonio  

Counties;  

Crties;  Port  Arthur  

Counties;  Jefferson  

Cities;  Cotuila,  Pearsall.  Camzo  Springs  .. 

Counties;  Dimmit,  Frio.  La  Salle 

Crties:  ta  Marque.  Galveston.  Texas  Crty  ... 

Counties;  Galveston  

Oties;  San  Antonio.  Somerset 

Counties;  Bexar  

Crties:  Laredo 

Counties;  Webb  


12 


IOWA 


REGION:  07 


Cities:  Des  Moines 
Counties:  Polk 
Crties;  Des  Moines 


Cities;  Kansas  City 

Counties:  - 

Cities:  Topeka  

Counties:  Shawnee,  Wyandotte         

MISSOURI 


Cdies;  Ellington  

Counties:  Carter.  Reynolds.  Shannon 

Crties;  St  Louis 

Counties:  St.  Louis.  St.  Louis  City 
Cities:  St.  Louis  


Grant  expi- 
ration date 
BCRR  No 


06/30/95 
12,'3l/94 

06/30/95 
01/31/95 

06/'30/95 

0&31/95 

05/31/95 

05/31/95 

06/30/95 
11/30-94 
12/31,94 
01/31/95 
01/31/95 
03/31/95 
03A31,'95 
03/'3l,'95 
03/31/95 

03,31 /■gs 


2844B 


Fedor 
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Counties.  St  Louis  City 

Cities  HichlarxJ  

Counties;  Pulaski,  Miller, 

Cities  Hamilton 

Counties;  Caldwell 


L  jclede,  Camden 


Montezuma 
La  Junta  ... 


3ent 


Lodge 


COLORADO  

Cities;  Dove  CreeK 

Counties;  Doiores.  San  tvi*uel 
.„^Cities;  Rocky  Ford.  Las  Arfmas 

Counties;  Crowley.  Otero, 

Cities;  Norwood.  Matjnta 

Counties;  San  Miguel,  Mo 

Cities  Ft.  Lupton,  Commejce 

Counties:  Adams,  BoukJer 
MOf-ITANA   

Cities;  Butte.  Anaconda  .. 

Counties;  Sih^er  Bow,  Dee 
NORTH  DAKOTA  

Cities;  Fargo.  Moorhead, 

Counties  Cass,  Clay,  Min4e 
SOU'TH  DAKOTA  

Cities;  Isabel  

Counties  Corson,  Dewey,  f-ebach 
UTAH  

Cities  BiCKr>eli 

Counties;  Wayne 

Cities  Provo,  Salt  Lake  Ci 

Counties;  Salt  Lake 

Cites;  Enterpnse 

Counties  Washington 
WYOMING  

Cities  Guernsey.  Towngtcji.  Wheatland 

Counties  Goshen.  Plane 


^ 


af  ge 
Ki>gs 


ARiZON'A   

Cities  Phoonix  (Sout^  Cef|t: 
Countrcs  Maricopa 

CALIFORNIA  

Cities;  Susanvilie,  Atturas, 
Counties;  Lassen.  Modoc 

Cities;  Oli.ehurst 

Count.es;  Butte.  Colusa,  Gjenn 
Cities;  Parlier,  Huron.  Or, 
C-ounties;  Fresno.  Kern, 

Cites;  Madera 

Count-es;  Madera 

Cities;  Sa.'^  Marcos,  Encinijas 

Counties:  San  Diego 

Cities  San  Francisco  (Chlhatown 

o>  Inner  and  Outer  Richr  lond) 
Counties;  San  Francisco 
Cities:  Los  Angeles  (Hi^ 

Cudahy.  El  Sereno.  Boy 
Counties:  Los  Angeles 
Crties;  Union  City,  Newark 
Counties:  Alameda 
Cities;  San  Francisco  (Mission 

Park,  Crocker/Amayon) 
Counties:  San  Francisco 

Cities:  Porterville  

Counties:  Tulare 
Cities;  San  Franctsco 
Counties:  San  Francisco 
Cr.ies:  A.'viso,  San  Jose 
Cour.ties:  Santa  Clara 
Cit'es:  Oakla.nd  (Downto>v 


lig  il 


Appendix  If— Continued 


Region  state/service  area 


Number  of 
grants 


REGION:  C8 


trose 

City,  Longmont.  Brighton,  Hudson,  Frederick,  Platleville,  Ft.  Morgan 
Denver,  Weld,  Morgan 


innesota 
'■Ota 


V,  Kearns 


REGION:  09 


rat  Phoenix) 


Westwood.  Doyle 

Southern  Portion).  Siskiyou  (Southeastern  Portkjn) 


Suner,  Yutia 
Cove.  Sanger,  Earlimart,  Kerman,  Mendota,  Selina 

Tulare 


Ramona,  Oceanside 

,  North  Beach,  Telegraph  Hill,  Russian  Hill,  Nob  Hill,  Presidio,  Marina,  Parts 


and  Park,  Mt.  Washington,  Glesseilpark.  Lincoln  Heights,  Bell,  Bell  Gardens. 
e  Heights,  East  Los  Angeles,  City  Terrace) 

Fremont,  Haywa'd 

District  Including:  Noe/Eureka  Valley.  Excelsior  District,  Berndi  Heights,  Glen 


(Soi  :h  of  Market,  Tenderloin) 


r  OaklarxJ  Including:  Chinatown,  Lake  Merntt) 


16 


Grant  expi- 
ration date 
BCRR  No 


1 1/30/94 
11/30.'94 


OS'S  1, 9  5 
12/31/94 
0T3l,'95 
05  31  95 

01/3V95 

06/30  95 

03/31/95 

05/31/95 
12/31/94 
03/31/95 

01/31/95 


11/30.'94 

03/'31.'95 
05/31. '95 
05/31*95 
11/30  94 
12/31/94 

12/'3l/'94 

12/31/94 
12/31/94 

01/31/95 
01/31,-95 
03'31'95 
03'-3V95 
03/31  95 
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Appendix  II— Continued 


Region/state/service  area 


Counties:  Alameda 


^%^^n  S^"  ""l^^ando,  Pacoirna.  Arlata,  Lake  View  Terrace,  Sunland,  Sun  Valley  Sylwer  North  Hollvwood 

Counties;  Los  Angeles  ' ' 

SLmies°\Ss"A?g|ief  "'*°''"'  *'°''''°^"'  ^^""''^^  ^'^^"<^^^  °'  Metropolitan  Los  Angeles)  

Cities:  Camarillo,  Fillmore,  Oxnard,  Ojai,  Saticoy  ... 

Counties:  Ventura  " 

NEVADA  

Cities:  Beatty,  Eureka,  Gerlach,  Amargosa,  Valley  Austin " 

Counties:  Eureka.  Lander,  Washoe,  Gerlach  Township  Nve ' 

FED.  STATES  OF  MICRO ^ 

Cities:  Kolonia,  Pohnpel ' 

Co""ties:  Statewide/Nationwide  Inciting  Kosr'aes'tate^'Pehr;"^^^^  


Number  of 
grants 


REGION:  10 


Grant  expi- 
ration date 
BCRR  No. 


11/30/94 
01/31/95 
03/31/95 

05/31/95 

12/31/94 


IDAHO  

Cities:  Glenns  Ferry,  Grand  View .'......'.""."."'.."      

Counties;  Elmore.  Owyhee 

Cities;  Plummer 

Counties:  Benewah,  Kootema,  Idaho,  Whitman.  Spok.  Washington 

Cities:  Boise.  Horseshoe  Bend,  Garden  Valley.  Pierce  . 

Counties;  Boise.  Clearwater,  Pierce  WA 
OREGON  

Cities;  Phoenix  ..!!!!!!!!.".!..".! 

Counties;  Jackson 

Cities:  Cave  Junction  

Counties:  Josephine 

Cities;  Cornelius  

Counties;  Washington.  Yamhill 
WASHINGTON  


Cities;  Bremerton 

Counties;  Kitsap 

Cities:  Okanogan,  Tonaskef,  Brewster  

Counties:  Douglas,  Okanogan 

Cities;  Wenatchee  

Counties:  Chelan,  Douglas.  Washington 

Cities;  Seattle.  Mt.  Vernon.  Bellingham,  MarysviUe 
Counties;  King,  Skagit.  Whatcom.  Snohomish 

Cities;  Benton  

Counties;  King 


05/31/95 
06/30/95 
11/30/94 

05/31/95 
06/30/95 
03'31/95 

06/30/95 
03/31/95 
Oa'31/95 
03/31/95 
03/31/95 


\ 
[PR  Doc.  94-13200  Filof!  5-31-94:  8:4.5  ami 
BILLING  CODE  4160-1 5-P 


Alcohol  and  Other  Drug  Abu.se  Among 
High  Risk  Youth. 


Substance  Abuse  and  Mental  Health 
Services  Administration 

Supplemental  Awards  to 
Demonstration  Grant  Program  for  the 
Prevention  of  Alcohol  and  Other  Drug 
Abuse  Among  High  Risk  Youth 
Grantees 

AGENCY:  Center  for  Substance  Abuse 
Prevention.  Substance  Abuse  and 
Mental  Health  Services  Administration 
(SAMHSA).  HHS. 

ACTION:  Availability  of  Supplemental 
Funds  for  Currently  Funded  Grantees  in 
the  Center  for  Substance  Abuse 
Prevention's  (CSAP)  Demonstration 
Grant  Program  for  the  Prevention  of 


SUMMARY:  This  notice  informs  the  public 
that  CSAP  iamaking  available 
approximately  $1  million  in  Fiscal  Year 
1994  for  up  to  20  supplemental  awards 
to  existing  grantees  in  its  Demonstration 
Grant  Program  for  the  Prevention  of 
Alcohol  and  Other  Drug  (AOD)  Abuse 
Among  High  Risk  Youth  (HRY).  The 
supplemental  funding  is  intended  to 
assist  these  grantees  to  enhance  and 
expand  their  AOD  prevention  goals  to 
include  outreach  and  appropriate  risk 
reduction  intervention  activities  for 
preventing  HIV/ AIDS,  and  to  evaluate 
these  activities. 

Consistent  with  the  House  of 
Representatives  Report  103-156. 
Committee  on  Appropriations,  only 
currently  funded  HRY  grantees  are' 
eligible  to  apply  for  supplemental 


funding.  Further.  CSAP  agrees  that  the 
limited  funds  available  can  be  used 
most  effectively  by  building  on  the 
existing  grant  infrastructures  and 
intervening  v.ith  active  clients. 

To  apply  for  a  supplemental  award,  a 
HRY  grantee  must  have  a  minimum  of 
18  months  remaining  in  the  current 
grant  as  of  September  30,  1994.  Awards 
will  be  limited  to  one  year  and  can  not 
exceed  a  total  of  $50,000  in  direct  and 
indirect  costs.  The  receipt  date  for 
applications  is  June  24.  1994.  The 
application  receipt  and  review  and  the 
award  process  will  be  handled  in  an 
expedited  m.anner.  Applications  will  be 
reviewed  for  merit  by  a  panel  of  expert 
Federal  and  non-Federal  reviewers,  and 
supplements  will  be  awarded  on  the 
basis  of  merit  and  availability  of  funds 
no  later  than  September  30,  1994. 
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FOR  FURTHER  INFORMATION  CjONTACT:  Rose 
Kittrell.  M.S.W.  Division  o 
Demonstrations  for  High  Rii; 
Populations.  Center  for  Sul  stance 
Abuse  Prevention,  Rockwa  1 II,  room 
9B-03,  .5600  Fishers  Lane,   5or.kville, 
MD  20857.  (301)  443-0353 

rr  ade 


Authorit).  .\ wards  will  be 
authority  of  section  517  of  the 
.Service  Act,  as  amended. 

The  Catalog  of  Federal  Domcfct 
A.ssistance  (CFDA)  number  for 
Demonstration  Grant  Program 
Prevention  of  Alcohol  and  Oth 
Among  High  Risk  Youth  is  93 

Dated  May  24,  1994. 
Richard  Kopanda. 
Acting  ExtKiitive  Officer  SAXtl^S 
|FR  Dor.  94-13203  Filed  5-31 

BILLING  CODE  4162-2<M> 


DEPARTMENT  OF  THE  INT  ERIOR 
Bureau  of  Land  Managemc  nt 

[NV-040-4111-03] 

Egan  Resource  Manageme  it  Plan 
Approved  Oil  and  Gas  Leading 
Amendme.  t  and  Record  of  Decision 

AGENCY:  Bureau  of  Land  Ma  lagement, 

Interior. 

ACTION:  Notice  of  availabilit 


under  the 
'ubiic  Health 


\c 
ihe  (LSAP 

r  the 

T  Dnig  Abuse 
44. 


SA. 
;  8:45  am] 
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SUMMARY:  The  Egan  Resourc  s 
Management  Plan  (RMP)  Approved  Oil 
and  Gas  Leasing  Amendmer  t  and 
Record  of  Decision  (ROD)  is  available  to 
the  public.  The  ROD  docum  ;nts  the 
Bureau  of  Land  Managemen  "s  (BLM) 
decision  to  select  the  Propoi  ed 
Amendment  as  the  Approve  i 
Amendment  to  the  Egan  RMP  for  Oil 
and  Gas  Leasing. 

DATES:  The  Approved  Amen  Jment  and 
ROD  was  available  to  the  pu  )lic  on  May 
11.  1994. 

ADDRESSES:  The  Approved  Flan 
Amendment  and  ROD  may  he  obtained 
from:  Egan  Resource  Area  Mjnager, 
Bureau  of  I  r.nd  Managemem  ,  702  N. 
'Industrial  Way.  HC  33.  Box  ;  3500.  Ely. 
Nevada  89301-9408. 
FOR  FURTHER  INFORMATION  CC  (fTACT: 
Brian  C.  Amme,  Team  Leader,  at  BLM's 
Ely  District  Office  address  li;  ted  above 
or  telephone  (702) 289-48R5 
SUPPLEMENTARY  INFORMATION   The  Egan 
RMP  Proposed  Oil  and  Gas  leasing 
Amendment  was  prepared  tc  bring  the 
original  Egan  RMP  into  ronfdrmance 
with  the  Supplemental  Progi  am 
Guidance  (SPG)  for  Oil  and  (;as 
Resources  (BLM  Manual  1B2  i).  This 
plan  amendment  describes  a  id  analyzes 
the  options  for  management  of  oil  arid 
gas  leasing  on  3.841,633  acre  5  of  public 


lands  in  portions  of  Nye,  Lincoln  and 
White  Pine  Counties.  Nevada. 
Alternatives  analyzed  included:  (1) 
Proposed  Amendment;  (2)  Continuation 
of  Present  Management  (No  Action);  and 
(3)  Standard  Terms  and  Conditions  (of 
the  lease  instrument). 

The  Approved  Amendment  allows  61 
percent  of  the  resource  area  to  be  open 
to  leasing  with  standard  leasing 
stipulations;  1.7  percent  with  No 
Surface  Occupancy;  30.9  percent  with 
Timing  Limitations;  and  6.4  percent 
with  No  Leasing. 

In  addition  to  the  leasing 
determinations,  the  amendment 
describes  the  Standard  Practices  and 
Procedures  (SPPs)  for  geophysical 
operations  and  Conditions  of  Approval 
(COAs)  for  exploratory  and 
development  drilling  which  will  be 
enforced  for  each  Notice  of  Intent  (NOI) 
or  Application  for  Permit  tu  Drill  (APD). 

The  Approved  Amendment  and  ROD 
has  been  mailed  to  all  interested 
■  individuals,  agencies,  interest  groups 
and  organizations  who  have 
participated  in  or  have  shown  an 
interest  in  this  planning  process. 

Dated:  May  10.  1994. 
Ronald  B.  Weaker, 
Acting  State  Director.  Nevada. 
(PR  Doc.  94-13246  Filed  5-31-94:  8:45  ami 
BILLING  CODE  4310-MC-M 


[NV-050-4410-03] 

Notice  of  Availability  of  the 
Supplement  to  the  Draft  Statellne 
Resource  Management  Plan  and 
Environmental  Impact  Statement 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  availability. 


summary:  The  Supplement  to  the  Draf^ 
Stateline  Resource  Management  Plan 
and  Environmental  Impact  Statement 
(RMP/EIS)  is  available  to  the  public  for 
a  90  day  review  period.  The  purpose  of 
this  supplement  is  to  analyze  four 
additional  issues:  (1)  Epheme.-al/ 
perennial  rangeland  classification;  (2) 
utility  corridors;  (3)  mineral 
management  in  Wilderness  Study  Areas 
not  designated  by  Congress;  and  (4) 
implications  of  the  U.S.  Fish  and 
Wildlife  Service's  (FWS)  Draf^  Tortoise 
Recovery  Plan  and  Proposed  Critical 
Habitat.  These  four  issues  have 
implications  to  all  of  the  resources  of 
the  area,  therefore  a  complete 
Alternative  E  was  developed  for 
consideration  in  this  Supplement. 
DATES:  All  written  comments  on  the 
Supplement  to  the  Draft  RMP/EIS  mu.st 
be  submitted  to  BLM  in  person  or 


postmarked  no  later  than  August  19, 
1994. 

ADDRESSES:  Written  comments  should 
be  addressed  to:  Stateline  Resource  Area 
Manager,  Attn.  RMP  Team  Leader, 
Bureau  of  Land  Management.  4765 
Vegas  Drive,  P.O.  Box  26569,  Las  Vegas, 
NV  89126. 

Copies  of  the  Supplement  to  the  Draft 
RMP/EIS  may  be  obtained  from  the 
above  BLM  Las  Vegas  District  Office. 

Public  reading  copies  are  available  for 
review  at  the  public  libraries  of  Clark 
and  Nye  Counties,  all  government 
depository  libraries  and  at  the  following 
BLM  locations: 

Office  of  External  Affairs,  Main  Interior 

Building,  room  5000,  1849  C  Street,  N\V., 
Washington,  DC 

Public  Room,  Nevada  State  Office,  850 
Harvard  Way.  Reno,  Nevada 

Las  Vegas  District  Office  at  the  above  address 

FOR  FURTHER  INFORMATION  CONTACT: 

Jerry  Wickstrom.  RMP  Team  Leader,  at 
BLM's  Las  Vegas  District  Office  listed 
above  or  telephone  (702)  647-5000. 

SUPPLEMENTARY  INFORMATION:  The 
Supplement  to  the  Draft  is  a  complete 
ahernative.  Alternative  E.  to  the  five 
previous  alternatives  analyzed  in  the 
Draft  RMP/EIS.  AH  of  these  alternatives, 
along  with  public  comment  received 
during  review  of  the  Draft  and  also  this 
Supplement,  will  be  considered  in 
preparation  of  a  Proposed  Resource 
Management  Plan  and  Final 
Environmental  Impact  Statement. 

The  Supplement  to  the  Draft  provides 
resource  recommendations  that  differ 
from  the  previous  alternatives.  Major 
variations  include  ephemeral/perennial 
range  classification,  revision  and 
relocation  of  utility  corridors,  opening 
of  wilderness  study  areas  to  mineral 
development  if  Congress  does  not 
designate,  and  incorporation  of  desert 
tortoise  critical  habitat  and  the  Draft 
Desert  Tortoise  Recovery  Plan.  Areas  of 
Critical  Environmental  Concern 
(ACECs)  for  protection  of  the  desert 
tortoise  have  been  reduced  in  size  from 
the  Preferred  Alternative  of  the  Draft . 
PJvlP/EIS. 

During  the  90  day  comment  period, 
public  workshops  may  be  held  to 
discuss  specific  issues  of  the 
Supplement.  Dates  and  location  of  these 
workshops  will  be  announced  at  least 
15  days  prior  to  the  meetings.  Public 
requests  for  specific  workshops  will  be 
considered  during  the  90  day  comment 
period. 

No  public  hearings  are  scheduled  to 
be  held  on  this  Supplement. 
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Dated:  May  13. 1994. 
Ronald  B.  Wenker, 

Acting  State  Director.  Nevada. 

(FR  Doc.  94-13247  Filed  5-31-94;  8:45  am] 

BILLING  CODE  4310-HC-M 


[CO-fl32-4214-10:  COC  55323] 

Proposed  Withdrawal;  Opportunity  for 
Public  Meeting;  Colorado;  Correction 

Summar>-:  This  action  will  correct  the 
original  notice  to  include  a  parcel  of 
land  that  was  incorrectly  omitted 

In  58  FR  51648,  51649.  dated  October 
4,  1993.  page  51648,  third  column, 
under  McDonald  Creek  Cultural 
Resource  Area,  T.  10  S.,  R.  104  VV.,  sec. 
32  is  corrected  to  include 
SVVV4SB'/4NEV4.  The  acreage  total  is 
corrected  to  4,166.23  acres  of  public 
lands  in  Mesa  County. 
Robert  S.  Schmidt. 
Chief.  Branch  of  Realty  Actions. 
IFR  Doc.  94-13245  Filed  5-31-94;  8:45  ami 

BILLING  CODE  4J10-JB-M 


National  Park  Service 

Katmai  National  Park  and  Preserve,  AK 

agency:  National  Park  Service. 
Department  of  the  Interior. 
ACTION:  Notice  of  termination. 

TITLE:  Environmental  Impact  Statement 
(EIS)  on  the  Plan  of  Operations  for  the 
Katmai  Scientific  Drilling  Project. 
summary:  The  National  Park  Service 
(NPS)  in  cooperation  with  the  U.S. 
Geological  Survey  (USGS)  is  terminating 
the  EIS  process  for  the  proposed  Plan  of 
Operations  for  the  Katmai  Scientific 
Drilling  Project  in  designated 
wilderness  of  Katmai  National  Park  and 
Preserve,  Alaska. 

An  Interagency  Coordinating  Group 
for  Continental  Scientific  Drilling  (ICG/ 
CSD)  composed  of  the  USGS,  the 
Department  of  Energy  and  the  National 
Science  Foundation  originally  requested 
permission  from  the  NPS  in  October 
1988  to  conduct  scientific  drilling  in  the 
wilderness  area  in  the  Valley  of  Ten 
Thousand  Smokes  of  Katmai  National 
Park.  The  primary  purpose  of  the 
proposal  was  to  gain  new  understanding 
into  the  nature  of  explosive  volcanic 
eruptions  through  scientific  study  of 
subsurface  structures  and  deposits. 
Primary  objectives  of  the  proposal  were 
to  study  the  behavior  of  magma  as  it 
ascends  in  highly  explosive  eruptions, 
investigate  the  transport  of  metals  in 
igneous  systems,  and  test  models  for  the 
cooling  of  volcanic  vents.  To  achieve 
the  objectives,  three  core  holes  were 
planned  within  two  years  of  operation: 


one  vertical  hole  to  4.000  feet  near 
Novarupta.  the  site  of  the  historic  1912 
eruption;  one  hole  to  3.300  feet  deviated 
from  the  first  hole;  and  one  slant  hole 
to  about  700  feet  through  the  ashflow 
sheet  about  three  miles  from  Novarupta. 

Pursuant  to  the  National 
Environmental  Policy  Act  (NEPA)  a 
Notice  of  Intent  to  prepare  an  EIS  was 
published  in  the  Federal  Register.  Vol. 
56  No.  19,  on  Tuesday,  January  29. 
1991.  Public  scoping  meetings  were 
held  on  April  15  and  16, 1992.  in 
Anchorage  and  King  Salmon.  Alaska, 
respectively.  Work  ensued  on  the  draft 
EIS.  but  due  to  internal  reviews  and 
revisions  to  the  original  proposal,  a  draft 
EIS  was  not  released. 

The  ICG/CSD  has  formally  withdrawn 
its  application  to  the  NPS  for  a  permit 
to  conduct  scientific  drilling  and  related 
research  at  Katmai  National  Park  and 
Preserve.  The  ICG/CSD  gave  two 
primary  reasons  for  requesting 
termination  of  the  EIS  process:  (l) 
Increased  costs  since  the  original 
proposal,  and  (2)  procedural  decisions 
affecting  preparation  and  completion  of 
the  EIS.  The  NPS.  ther«^re.  will  not 
complete  the  EIS  process,  and  a  draft 
EIS  on  the  Plan  of  Operations  for  the 
Katmai  Scientific  Drilling  Project  will 
not  be  released.  If  a  proposal  is  revived 
at  a  future  date,  the  NEPA  process  will 
be  reinitiated. 

COMMENTS:  For  comments  or  further 

information  on  this  action  contact;  Joan 

B.  Darnell.  Chief.  Division  of 

Environmental  Quality.  National  Park 

Service.  2525  Gambell  Street,  room  107. 

Anchorage.  Alaska  99503.  Telephone 

(907) 257-2648. 

John  M.  Morehead. 

negional  Director.  Alasiia  Region. 

IFR  Doc.  94-13277  Filed  05-31-94;  8:45  ami 

BILLING  CODE  4310-70-P 


National  Register  of  Historic  Places; 
Notification  of  Pending  Nominations 

Nominations  for  the  following 
properties  being  considered  for  listing 
in  the  National  Register  were  received 
by  the  National  Park  Service  before  May 
21.  1994.  Pursuant  to  §60.13  of  36  CFR 
Part  60  written  comments  concerning 
the  significance  of  these  properties 
under  the  National  Register  criteria  for 
evaluation  may  be  forwarded  to  the 
National  Register,  National  Park  Ser\ice. 
P.O.  Box  37127,  Washington,  DC  20013- 


7127.  Written  comments  should  be 
submitted  by  June  16. 1994. 
Beth  M .  Boland, 

Acting  Chief  of  Registration.  Nutional 
Register. 

ALASKA 

Juneau  Borough-Census  Area 

Kincau  Downt.iwn  Historic  Disfrjd,  Roughly 
Franklin  St.  from  Second  St.  to  S  of  Ewing' 
Way.  Second  and  First  Sts.  from  Franklin 
to  Main  St.,  and  Front  St.,  Jujjtciii 
94000003 

FLORIDA 

Sara.sota  County 

Sanderling  Beach  Club.  105  BtsJi  Rd., 
Sarasota.  94000618 

ILLINOIS 

McLean  County 

Whitfi  Building,  215-223  E.  Dotigla.-;  .St.. 
Bimimington.  94000612 

\ncinGAN 

Calhoun  County 

Advent  Historic  District,  Roughly  bounded 
by  N.  Wnshingion  Ave..  Chamjiion  St.. 
Hubbard  St.  and  Greenwood  Ave    Battle 
Creek.  94000623 

Merritf  Woods  Histr.ri--  Distriri  Rn..-*-'" 
bounded  by  Orchard.  Emmetl  and  Chestnut 
Sts.  and  northernmost  parts  of  VVoodmer 
Dr.  and  Oest  Dr..  Battle  Creek,  94000622 

Washtenaw  County 

Detroit,  Hiilsdaie  and  Indiana  Railroad- 
Saline  Depot  (Saline  MRA).  402  >'..  Ann 
Arbor  St..  Saline,  94000619 

Wayne  County 

Saint  Paul  Catholic  Church  Complex.  ]-,7 
L.ake  Shore  Kd..  Crosse  Pointe  Farm's 
94000621 

Wall,  Qirlton  D.,  House,  12305  Brck  Rd.. 
Plymouth,  94000620 

MISSOURI 

Iack.son  County 

Fitzhugh— Watts'  Mill  (Santa  Fe  Trail  MPS). 

103rd  St..  Kan-  as  City,  94000616 
Santa  Fe  Trnil— Minor  Park.  Kansas  City, 

Trail  Segments,  (Santa  Fe  Trail  MPS),  Red 

Bridge  Kd.  E  of  jet.  with  Holmes  Rd.. 

Kansas  City,  9-J000617 

Saline  County 

Santa  Fe  Trail— Saline  County  TraJl 
S<\c,ments  (Santa  Fe  Trail  MPS).  Cm.  Rd 
416  (Rural  Rt.  3)  W  of  jet.  with  MO  41. 
Stanhope  vicinity.  94000615 

NEW  MEXICO 

Socorro  County 

Scco  Ruin  (Pu.-l.lo  IV  Sites  of  the  Chupnd.  r.i 
Arroyo  MPS),  Address  Restricted. 
Chupadera  vicinity.  94000614 

OHIO 
Cuyahoga  County 

CcHarCIrn  A(janm°nts.  11424-  lUHJ  Ced..:,    - 
C;ien  I'kwy.,  Cleveland,  ^■iOiy):>'j4 
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Lorain  Avein-y  ComwercinI  Hiktoric District, 
3202-5730  Lorain  Ave  .  acjeland. 
94000596 

Franklin  County 

Livingston.  Alexander  W..  Houke.  1792 
Graha-Ti  Rd..  Rcv-noldsburg,  44000593 

Hamilton  County 

Church,  /ohn.  Company  Buildi  >g 
IHannaford.  Samuel,  ir  Sons  TP.).  14-16  E, 
Founh  St..  Cincinnati,  9-1000  392 


Lucas  County 

Brandville  School.  1133  Gwsso 
94000595 


of  Ellis  F. 
SE  ,  Sal(!m. 


no2  Rivora 


OREGON 
Marion  Ccunly 

Eliinorf  Theater.  (Architecture 
La\%ren(.:e  MFS).  170  Hi^h  St. 
91001575 

PLTRTO  RICO 

Sabana  Grarrie  Municipality 

Sapuhedii.  t  -rta.  House.  37  Mi 
St..  Isabel  Segunda,  940(X)62- 

SOLTH  C.\ROLINA 

Charleston  County 

S'tt-.side  School,  1007  SC  174.  Ejiislo  hiand, 
94000602 

TENNESSEE 

L'nicoi  County 

T'Ison  Farm.  242  Littif  Branch  ltd  .  Flan 
Pond. 94000613 

TEX.\S 

Dallas  County 

A>.<;s/'er  Park  Historic  Distrii.  t , 

Roughly  bounded  by  Kidd  S 

Stewart.  Oak  Cliff.  Plymoiith 

Coloredo  and  Sylvan.  Ualla.'?, 
Fine's  Highway  Historic  Districi 

MPS}.  900-1 5C3  flocks  of  Ki 

between  VV.  Davis  St.  aiid 

Dc!l!a.s.  940i;{,'606 
Lake  Ciiff  H   .  tic  District  lOok 

Roushiy  bounded  by  E.  6th  S! 

AvR..  ZtiRgs  Blvd.  and  .Marsai 

Dalljs.  940006C9 
Lancaster  Avenue  Commercial 

District  lOak  CUfjMPS),  Roughly 

by  E.  Jefferson  Blvd.,  S.  Marsa 

St .  E.  9th  St.  and  N.  Lancaslei 

94000605 
KtiUt-r  and  Stemmons  Historic 


t  (O  ik 


ISp 


diffXtrS).  Roughly  bounded 
S?.,  Wrxjdln'vn  Ave.,  Necbes 


ICth 


Dnllas,  940C0611 

S'orth  Bishop  A\-enue  Ccmmerc,  jI 
District  (Oak  Oiff  MPS),  Rougfly 
by  9'.h  St..  Davis  St..  Adams  ai 
Dallas.  94000608 

Bosemotit  Crest  Historic  District 
MfS).  Roughly  bounded  by 
Cliff  Blvd.,  VV.  Davis  St.,  N.  Br|)jhton 
W.  8th  St.  and  Roseraont  Ave 
94000610 

Tenth  Street  Historic  District 
Rough.Iy  bounded  by  E.  Qareiilon 
Flemijg  Ave.,  1-35E.  E.  8th 

.    endofC^      h.  E.  9th  and  ['1 
Dallas,  9h  jo0&04 


'.(Ckk 


iSt 


lull 
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St.,  Orf^on, 


Cliff  MPS), 

1-30.  Turner. 
W000607 
lOak  Cliff 
g's  Highway 
Mo  itclair  Ave.. 

ZiiffMPS), 
.  Beckley 
5  Ave., 

i  Ustoric 

bounded 
IS,  E.  lOfh 
Ave.,  Dallas. 


C  str 


ict  (Oak 
>y  W.  Davis 
d  Elsbeth. 


a  1' 


Historic 
bounded 
d  Madison, 


lOak  Cliff 
St..  Oak 
Ave., 
Dallas, 


CliffMPS), 
Dr.S. 
and  the  E 
Sts, 


WISCONSIN 
Chippewa  County 

Hotel  Chippewa.  16-18  N.  Bay  St..  Chippewa 
Falls.  94000598 

Dane  County 

Eggiman,  Ernest.  House,  857  S.  Shore  Dr.. 
Madison.  94000599 

Kewaunee  County 

Ahnapee  Brewery,  115  Navarino  St .  Algoma, 
94000397 

Lincoln  County 

Center  Avenue  Historic  District.  Roughly 
bounded  by  Cedar,  Park,  Third.  Center  and 
Seventh  Sts..  .Merrill.  94000600 

Waupaca  County 

Hansen.  Jens,  iyagon  and  Carriage  Shop.  1 1 7 
E.  Fulton  St..  Waupaca.  94000601 

[FR  Doc.  94-13278  Filed  5-31-94:  8:45  am) 

BILUNG  CODE  4310-70-M 

Bureau  of  Reclamation 

Bureau  of  Reclamation  To  Negotiate 
Temporary  Contracts  With  Umatilla 
Project  Irrigation  Districts  for  Water 
Service  to  Lands<Autsicie  District 
Boundaries 

AGENCY:  Bureau  of  Reclamafion, 
Interior. 

ACTION:  Nolire. 


SUMMARY:  Th3  Bureau  of  Reclamation 
intends  to  negotiato  temporary  contracts 
for  1994  with  the  following  Umatilla 
Irrigation  Di:-^tricts  for  the  provision  of 
water  scr\ire  to  lands  lying  outside  of 
Iheir  boundaries:  Hermiston,  Stanfield, 
West  land,  and  West  Extension.  These 
proposed  temporar>'  contracts  will  be 
subject  to  evaluation  under  tlie  National 
Environmental  Policy  Act. 

DATES:  Comments  on  the  prof)osed 
contracts  may  be  submitted  until  June 
10, 1994. 

ADDRESSES:  Written  data,  views,  and 
comments  concerning  the  proposed 
contracts  may  be  submitted  to  the 
Bureau  of  Reclamation,  Attention:  PN- 
3323, 1150  N.  Curtis  Road.  Boise,  Idaho 
83706-1234.  Requests  for  copies  of  the 
proposed  contracts  may  be  placed  by 
calling  Larry  Parsons  at  (208)  37a-5346. 

Dated:  May  25.  1994. 
Donald  R.  GIa.ser. 

Acting  Director,  Program  Analysis  Office. 
[FR  Doc.  94-13319  Filed  5-31-94;  8:45  am] 

BILL'NQ  CODE  43tO-»4-P 


Office  of  Surface  Mining  Reclamation 
and  Enforcement 

Notice  of  Intent  To  Prepare  an 
Environmental  Impact  Statement 

AGENCY:  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  Interior. 
ACTION:  Notice  of  intent  to  prepare  an 
environmental  impact  statement, 
extension  of  scoping. 

SUMMARY:  The  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM)  is 
extending  the  public  comment  period 
on  the  notice  of  intent  to  prepare  an 
environmental  impact  statement  (EIS) 
published  in  the  April  28, 1994  Federal 
Register  (59  FR  21996).  This  will 
provide  more  time  in  which  to  comment 
on  the  scope  of  the  analysis. 
DATES:  Written  comments:  OSM  will 
accept  written  comments  on  the  scope 
of  the  EIS  until  5  p.m.  Eastern  Time  on 
June  30,  1994. 

Scoping  meetings:  OSM  will  meet 
with  interested  persons  upon  request  to 
discuss  the  scope  of  the  EIS  until  June 
30,  1994.  See  "ADDRESSES"  for  the 
locations  of  the  meetings. 
ADDRESSES:  Written  comments:  Hand 
deliver  to  the  Office  of  Surface  Mining 
Reclamation  and  Enforcement. 
Administrative  Record,  room  660,  SCO 
North  Capitol  Street,  NW.,  Washington. 
DC;  or  mail  to  the  Office  of  Surface 
Mining  Reclamation  and  Enforcement. 
Administrative  Record  660-NC,  1951 
Constitution  Avenue  NW.,  Washington. 
DC  20240. 

Scoping  meetings:  Upon  request. 
OSM  staff  will  be  available  to  meet  with 
interested  persons,  individually  or  in 
groups,  during  the  comment  period  at 
the  following  OSM  locations:  Eastern 
Support  Center.  Ten  Parkway  Center. 
Pittsburgh,  Pennsylvania  15220 
(Contact:  Chuck  Wolf,  412-937-2397); 
Western  Support  Center,  1020  15th 
Sti«et,  Second  floor,  Denver,  Colorado 
80202  (Contact:  Floyd  McMuilen.  303- 
844-3104);  Knoxville  Field  Office.  530 
Gay  Street,  suite  500.  Knoxville, 
Tennessee  37902  (Contact:  Gary  Tucker. 
615-545-4122);  and  Branch  of 
Environmental  and  Economic  Analysis, 
room  640,  800  North  Capitol  Street. 
Washington.  DC  20002  (Contact:  Andy 
DeVito,  202-343-5150). 
FOR  FURTHER  INFORMATION  CONTACT: 
Andy  DeVito.  Office  of  Surface  Mining 
Reclamation  and  Enforcement.  1951 
Constitution  Avenue  NW.,  room  640- 
NC,  Washington,  DC  20240;  Telephone: 
202-343-5150. 

SUPPLEMENTARY  INFORMATION:  OSM 
published  a  notice  of  intent  to  prepare 
an  EIS  on  April  28, 1994  (59  FR  21996). 
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The  notice  solicited  comments  on  llie 
sco{>e  of  the  analysis  for  a  rulemaking 
that  would  (1)  define  the  term  valid 
existing  rights  (VER),  and  (2)  determine 
the  degree,  if  any.  to  which  subsidence 
resulting  from  underground  coal  mining 
is  subject  to  the  prohibitions  of  section 
522(e)  of  the  Surface  Mining  Control 
and  Reclamation  Act  of  1977. 

The  comment  period  for  the  notice  of 
intent  was  scheduled  to  close  on  May 
31, 1994.  However.  OSM  has  received 
requests  for  an  extension  in  order  to 
provide  more  time  in  which  to  comment 
on  the  scope  of  the  analysis.  Therefore. 
OSM  is  extending  the  comment  period. 
Comments  will  now  be  accepted  until  5 
p.m.  local  time  on  June  30.  1994 

Drited:  May  25.  1994. 
Gene  t  Kmeger. 

Actmg  Assistant  Director.  Roclamation  and 
Begulatory  Policy. 

IFK  Doc.  94-13208  Filed  5-31-94:  8:45  Hm| 

BILUNC  COO€  4*KM»-I* 


INTERSTATE  COMMERCE 
COMMISSION 

Intent  To  Engage  in  Compensated 
Intercorporate  Hauling  Operations 


1' 


This  is  to  provide  notice  as  required 
by  49  U.S.C.  10524(b)(1)  that  the  named 
corporations  intend  to  provide  or  use 
compensated  intercorporate  hauling 
opt;ratians  as  authorized  in  49  U  S  C 
l()524(;b). 

1.  Parent  corporation  and  address  of 
principal  office:  JP  Foodservice.  Inc.. 
9830  Patuxent  Woods  Drive,  Columbia 
MD  21046. 

2.  Wholly-owned  subsidiaries  which 
will  participate  in  the  operations  and 
.states  of  incorporation: 

(i)  Sky  Bros.*.  Inc.— Pennsylvania. 

(iij  Illinois  Fruit  &  Produce— Illinois. 
-Sidiipy  L.  Strikland,  Jr., 
Secretary. 
IFR  Doc.  94-13280  Filed  5-31-94:  8:45  ami 

BILUNG  COOe  703S-01-M 


DEPARTMENT  OF  JUSTICE 
Office  of  the  Attorney  General 
(AG  Order  No.  1662-94] 

National  Instant  Criminal  Background 
Check  System 

AGENCT:  Department  of  Justice. 
ACTION:  Notice. 


18  U.S.C.  922),  the  Attorney  General  is 
required  by  November  30,  1998,  to 
establish  a  national  instant  criminal 
background  check  system  (NICS).  The 
NICS  must  be  able  to  supply 
information  immediately  regarding 
whether  receipt  of  a  firearm  by  a 
prospective  transferee  would  violate 
section  922  of  Title  18,  United  States 
Code,  or  state  law.  Under  section 
103(a)(1)  of  the  Brady  Act,  the  Attorney 
General  is  required  by  June  1 ,  1994,  to 
determine  the  type  of  computer 
hardware  and  software  that  will  be  used 
to  operate  the  NICS  and  the  means  by 
which  state  t  riminal  records  systems 
and  the  telejihone  or  electronic  device 
of  licensees  will  communicate  with  the 
national  system.  Under  section  103(a)(3) 
of  the  Brady  Act.  the  Attorney  General 
is  also  required  by  June  1. 1994,  to 
notify  each  state  of  these 
determinations. 

This  notice  by  the  Attorney  General 
provides  the  required  information 
concerning  the  NICS  to  each  state.  It 
explains  how  the  NICS  will  operate, 
how  states  will  interface  with  the 
federal  segment  of  the  NICS,  and  how 
licensees  will  communicate  with  the 
NICS.  Technological  advances  can  be 
expected  in  the  course  of  NICS 
development.  Therefore,  additional 
detailed  information  may  be  published 
regarding  hardware  and  software  for  the 
NICS  before  its  establishment.  Final 
functional  specifications  for  the  NICS 
will  be  developed  and  pubhshed  to 
enable  the  system  to  be  operational  by 
November  30, 1998.  Regulations 
detailing  the  duties  and  obligations  of 
the  federal,  state,  and  local  agencies 
responsible  for  NICS  development  and 
operation,  including  security  and 
privacy  of  the  information  contained  in 
the  system,  will  be  published  in  the 
future. 

EFFECTIVE  OATE:  This  determination  is 
effective  on  June  1,  1994. 

FOR  PU«TH€R  fWFOflMATtON  CONTACT: 
Virgil  L.  Young,  Jr..  Chief  Programs 
Development  Section.  Criminal  Justice 
Information  Services  Division.  Federal 
Bureau  of  Investigation,  room  11854, 
10th  Street  and  Pennsylvania  Avenue, 
NW..  Washington,  DC  20537-9700, 
(202) 324-5084. 


SUMMARY:  Under  section  103Tb)  of  the 
Brady  Handgun  Violence  Prevention 
Act  (Brady  Act),  Public  Law  103-159. 
Title  I.  107  Stat.  1536  (to  be  codified  at 


Notice  of  Determination 

As  required  of  me  as  Attorney  General 
under  section  103(a)(1)  of  the  Brady 
Handgun  Violence  Prevention  Act.'l 
hereby  determine  that  the  NICS  will 
include  information  from  all  of  the 
states  and  the  federal  government, 
concerning  whether  receipt  of  a  firearm 
by  a  prospective  transferee  would 
violate  section  922  of  Title  18,  United 


States  Code,  or  state  law.  A  "state 
segment"  of  the  NICS  will  consist  of 
information  provided  at  the  state  and 
local  levels,  and  a  "federal  segment" 
will  contain  information  from  federal 
agencies.  All  background  cJiecks 
initiated  by  federal  firearms  licensees 
will  go  through  the  appropriate  state  or 
local  law  enforcement  information 
system,  as  determined  by  the  state,  to 
reach  the  federal  segment  of  the  NICS. 

The  NICS  will  build  upon  existing 
information  systems.  One  of  these 
systems  is  the  National  Crime 
Information  Center  (NQC)  Interstate 
Identification  Index,  which  inch'ries 
state  as  well  as  federal  criminal  history 
records.  Another  is  the  future  Integrated 
Automated  Fingerprint  Identification 
System  of  the  Federal  Bureau  of 
Investigation  (FBI),  which  when 
completed  will  provide  the  foundation 
for  remote  positive  identification 
capabilities  to  state  and  local  agencies. 
Records  on  wanted  persons  are 
currently  available  tlirough  NQC.  Other 
pos.sible  federal  data  files  include 
Department  of  Defense  records  on 
persons  who  have  been  dishonorably 
discharged,  Veterans  Affairs  Department 
records  on  mental  commitments. 
Immigration  and  NaturafizaUon  Service 
records  on  illegal  aliens,  and 
Department  of  State  records  on 
individuals  who  have  renounced  their 
U.S.  citizenship.  The  Department  of 
Justice  intends  to  secure  such 
information  directly  ft-om  those  aqenci<,'s 
for  inclusion  in  the  federal  segment  of 
the  NICS  pursuant  to  section  103(e)(1) 
of  the  Brady  Act. 

All  criminal  records  provided  through 
the  NICS  will  be  supported  by 
fingerprints.  Some  means  of 
identification  also  will  be  a.ssociated 
with  any  other  information  included  in 
the  NICS.  Fingerprints  will  be  included 
with  this  information  whenever 
pos.sible. 

The  NICS  itself  will  not  approve  or 
deny  the  transfer  of  a  firearm.  The  NICS 
cannot  by  itself  resolve  important 
questions  of  fact  and  interpretation. 
Rather,  a  representative  of  a  state  or 
local  criminal  justice  agency  in  the  state 
where  the  firearm  transaction  is 
proposed  to  occur  will  make  this 
decision. 

There  are  several  reasons  why  the 
.st.ife  or  local  agency  should  make  this 
determination.  First,  many  individuals 
have  the  same  names,  and  some 
individuals  use  several  names.  Before 
denial  of  a  firearm  transaction,  there 
must  be  a  determination  that  the 
prospective  transferee  is  the  .same 
individual  associated  by  the  NICS  with 
disqualifying  information.  The  system 
cannot  decide  such  questions  of  "identity 
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that  no  information  was  found  about  the 
prospective  transferee  in  Ihe  federal 
segment,  or  (2)  a  list  that  summarizes 
any  potentially  disqualifying 
information  found  in  the  federal 
segment,  with  a  brief  description  of  the 
person  to  whom  the  information  relates. 
The  FBI  will  provide  this  response  to 
the  state  that  requested  the  background 
check  within  30  seconds  of  receiving 
that  state's  request.  If  a  part  of  the 
federal  response  is  unavailable  within 
that  time,  then  the  consolidated 
response  will  identify  the  specific  file 
information  that  is  not  yet  available. 
The  FBI  will  thereafter  send  the  missing 
information  to  the  state  as  soon  as  it  is 
available. 

A  state  of  local  agency  representative 
where  the  firearm  transaction  is  to  occur 
will  determine  whether  the  transaction 
is  (1)  approvt>d,  (2)  denied,  or  (3)  "not 
approved  at  this  time  because  part  of  the 
background  check  has  not  been 
completed."  The  state  or  local  agency 
will  communicate  only  this 
determination  to  the  licensee,  and  not 
the  information  leading  to  the 
determination. 

The  use  of  any  state  or  federal 
information  in  the  NICS  will  be 
supervised  and  administered 
exclusively  by  criminal  ju.stice  agencies. 
State  will  use  security  measures  to 
ensure  the  integrity  of  the  NICS,  such  as 
licensee  terminal  restrictions,  telephone 
call-back,  and  caller  ID.  States  will 
assign  a  unique  transaction  number  for 
each  approval  and  denial  of  a  firearm 
transaction. 

The  Attorney  General  intends  to 
provide  access  to  appropriate 
information  in  the  NICS  for  purposes  of 
carrying  out  the  Brady  Act,  and  does  not 
intend  to  charge  for  such  access 
provided  that  there  are  sufficient 
appropriations.  State  and  local  agencies 
may,  however,  in  accordance  with  their 
statutes,  charge  discretionary  fees  to 
recover  their  costs  for  background 
checks. 

Dated:  May  26, 139-1. 
fanet  Reno, 

Attorney  General. 

IFR  D(X.  94-13328  Filed  5-;n-9-»;  g:45anjj 

BtLLING  COOE  4410-Ot-M 


Drug  Enforcement  Administration 

[Docket  No.  94-4] 

Scot  Kazalla,  D.D.S.;  Revocation  of 
Registration 

On  July  2,  1993.  the  Deputy  Assistant 
Administrator  (then-Director),  Office  of 
Diversion  Control,  Drug  Enforcement 
Adm.ini.stration  (DEA),  issued  nn  O.'-der 


to  Show  Cause  to  Scot  Kazalla 
(Respondent),  2910  University  Eh-ive, 
Coral  Springs.  Florida  proposing  to 
revoke  his  DEA  Certificate  of 
Registration,  BK087152,  and  to  deny 
any  pending  applications  for  renewal  of 
his  registration  as  a  practitioner  under 
21  U.S.C.  823(f).  The  statutory  predicate 
for  the  proposed  action  was  that:  (1) 
Respondent  lacked  authorization  to 
handle  controlled  substances  in  the 
State  of  Florida;  (2)  Respondent  was 
convicted  of  a  felony  offense  related  to 
controlled  substances;  and  (3) 
Respondent's  continued  registration  was 
inconsistent  with  the  public  interest. 

Respondent  requested  a  hearing  on 
the  issues  raised  in  the  Order  to  Show 
Cause  and  the  matter  was  placed  on  the 
docket  of  Administrative  Law  Judge 
Mary  Ellen  Bittner.  On  November  18, 
1993.  the  Government  filed  a  motion  for 
summary  disposition.  The  motion  was 
supported  by  the  Order  of  Emergency 
Suspension  of  the  License  is.sued  by  the 
State  of  Florida.  Department  of 
Professional  Regulation,  dated 
December  9. 1992. 

On  November  19, 1993,  the 
administrative  law  judge  issued  an 
order  which  allowed  the  Respondent 
twenty  days  to  file  a  response  to  the 
Government's  motion.  Respondent 
failed  to  file  a  response.  On  December 
21.  1993,  the  administrative  law  )udge 
issued  her  opinion  and  recommended 
decision,  granting  the  Government's 
motion  for  summary  disposition  and 
recommending  revocation  of 
Respondent's  DEA  Certificate  of 
Registration.  No  exceptions  were  filed 
and,  on  January  21,  1994,  the 
administrative  law  judge  transmitted  the 
record  of  these  proceedings  to  the 
Administrator.  The  Deputy 
Administrator,  having  considered  the 
record  in  its  entirety,  hereby  enters  his 
final  order  in  this  matter  pursuant  to  21  . 
CFR  1316.67. 

The  administrative  law  judge  found 
that  the  Respondent  is  not  currently 
authorized  to  practice  dentistry  in 
Florida.  Based  upon  his  lack  of  a  valid- 
dental  license.  Respondent  is  precluded 
from  handling  controlled  substances  in 
the  State  of  Florida. 

The  Deputy  Administrator  concludes 
that  the  DEA  does  not  have  the  statutory 
authority  under  the  Controlled 
Substances  Act  to  issue  or  maintain  a 
registration  if  the  applicant  or  registrant 
is  without  state  authority  to  handle 
controlled  substances.  See  21  U.S.C. 
802(21),  823(f)  and  824(a)(3).  This 
prerequisite  has  been  consistently 
upheld.  See  James  H.  Nickens,  M.D.,  f)7 
FR  59847  (1992);  Elliott  F.  Monroe,  MO. 
57  FR  23246  (1992):  Bobby  Watts,  M D  . 
53  FR  11919  (198:i).  Robert  F.  Witek. 
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D.D.S..  52  FR  A7770  (1987);  and  cases 
cited  therein. 

Since  there  is  no  dispute  about 
Respondent's  lack  of  authority  to  handle 
controlled  substances  in  the  State  of 
Florida,  tihe  administrative  law  judge 
properly  granted  the  Government's 
motion  for  summary  disposition.  When 
no  question  of  fact  is  involved,  a 
plenary,  adversarial  administrctive 
proceeding  with  the  full  panoply  of  due 
process  rights  is  not  obligatory.  See 
Philip  E.  Kirk,  M.D..  48  FR  32887 
(1983).  affd  sub  nom  Kirk  v.  Mullen 
749  F.2d  297  f6th  Cir.  1984);  United 
States  V.  Consolidated  Mint^  nnd 
Smehing  Company,  Ltd..  455  F.2d  432 
453(9thCJr.  1971);NLRB  v. 
International  Association  of  Brid4",e, 
Structural  and  Ornamental  IroiiworLs 
AFL-aO.  549  F.2d  634  (9th  Or.  1977). 

Having  considered  the  facts  and 
c:ircumstances  in  this  matter,  the  Deputy 
Administrator  concludes  that  Dr. 
Kazallo's  DEA  Certificate  of  Registration 
should  be  revoked  due  to  his  lack  of 
r-jthorization  to  handle  controlled 
substances  in  the  State  of  Florida. 
Accordingly,  tlie  Deputy  Administrator 
of  the  Drug  Enforcement 
Administration,  pursuant  to  the 
authority  vested  in  him  bv  21  U.S.Q  823 
and  824  and  28  CTR  O.lOOfb)  and  0.104. 
hereby  orders  that  DEA  Certificate  of 
Registration.  BK0879152.  previously 
issued  to  Scot  Kazalla.  D  JD.S..  be.  and 
it  hereby  is.  revoked.  The  Deputy 
Administrator  further  orders  that  any 
pending  applications  for  the  renewal  of 
such  registration,  be  and  they  hereby 
are,  denied.  This  order  is  effective  June 
M).  1994. 

r).itcd:  May  25,  199-1. 
Stephen  H.  Greene, 

Dfputy  AdministrtoT. 

irR  Dck;.  94-33209  Filod  5-31-94:  8:45  an>| 

BIUINO  COOE  *4yO-D^^ 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

rA-W-29.405] 

General  Motors  Corporation,  Inland 
Fisher  Guide  Division,  Syracuse,  NY; 
Notice  of  Affirmative  Determination  ' 
Regarding  Application  for 
Reconsideration 

On  April  22, 1994,  the  United  Auto 
Workers,  Region  9  requested 
administrative  reconsideration  of  the 
Department  of  Labor's  Notice  of 
Negative  Determination  Regarding 
Eligibility  to  Apply  for  Worker 
Adjustment  Assistance  for  workers  at 
the  subject  firm.  The  Department's 
Negative  Determination  was  published 
in  the  Federal  Register  cm  April  7  1994 
(59FR1«663). 

-  The  union  stated  that  a  production 
relationship  existed  between  General 
Motors'  (6M)  Tarrytown  plant  which 
was  certified  and  Inland  Fisher  Guide  in 
Syracuse.  The  Department  will  also 
review  other  certified  CAl.  plants  to 
determine  whether  the  Syracuse 
workers  were  adversely  affected  becau.se 
of  imports. 

Conclusion 

After  careful  review  of  the 
application,  I  conclude  that  the  claim  is 
of  sufficient  weight  to  justify 
reconsideration  of  the  Department  of 
Labor's  prior  decision.  The  application 
is.  therefore,  gramed. 

Signed  at  Washington.  DC.  this  23rd  diiy  "f 
Ma\-1994. 

Robert  O.  Deslongchamps, 

Director.  Cffice  of  Legislation  &■  Actuarial 
Sentces.  Lnempioyment Insurance Senici' 
(FR  Doc.  94-13296  Filed  5-31-94:  8:45  ani] 

BIUJM6  COCE  491».M-« 

Appendix 


Investigations  Regarding  Certifications 
of  Eligibility  To  Apply  for  Worker 
Adjustment  Assistance 

Petitions  have  been  filed  with  the 
Secretary  of  Labor  under  Section  221(a) 
of  the  Trade  Act  of  1974  ("the  Act")  and 
are  identified  in  the  Appendix  to  this 
notice.  Upon  receipt  of  these  petitions 
the  Dirertor  of  the  Office  of  Trade 
Adjustment  Assistance.  Employment 
and  Training  Administration,  has 
instituted  investigations  pursuant  to 
Section  221(a)  of  the  ArJ. 

The  purpose  of  each  of  the 
investigations  is  to  determine  v\-liether 
the  workers  are  eligible  to  apply  for 
adjustment  assistance  under  Title  II, 
Chapter  2.  of  the  Act.  The  investigations 
will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 
or  partial  separations  began  or 
threatened  to  begin  and  the  subdivision 
of  the  firm  involved. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing,  provided  such 
request  is  filed  in  writing  with  the 
Director,  Office  of  Trade  Adjustment 
Assistance,  at  the  address  show  below, 
not  later  than  June  13,  1994. 

Interested  persons  are  invited  to  "^ 

submit  written  comments  regarding  the 
subject  matter  of  the  investigations  to 
the  Director.  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  June  13,  1994. 

The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Offices  of 
the  Director,  Office  of  Trade  Adjustment 
As.sistance,  Emploj'ment  and  Training 
Administration,  U.S.  Department  of 
I^bor,  200  Constitution  Avenue,  NW., 
Washington,  DC  20210. 

Signed  at  W'B.shington.  DC  this  iwh  dav  of 
may,  1994. 

Marvin  M.  Fooks, 

Din^tor.  Offioe  of  Trade  Adfvstmfnt 
Assilanre. 


Petitoner  (unforVworkers/firm) 

BP  Explofation  and  Oil,  Inc  (Co)  

Wolverine  International  (Wkrs) 

Sealy  Mattress  (UTWA) 

Philips    Consumer     Electronics     Co 

(USWA) 
Prudential     Insurance     &     Financial 

(Wkrs). 

Whitehead  Mtg  Co  (HAW) 

Struthers-Ounn.  Inc  &  Hh-G.  Oo  (lUE) 

Pat  Fashions  4»LGWU)  ._ 

McCord  Winn  Textron  (lUE)  

ITT  Aotomotive  fUAW)  


Location 


Houston.  TX 

Bay  City.  Ml  

Watertown,  WI  . 
Wtlliamsport.  PA 

Newark.  NJ  

Detroit.  Ml  

Pitman.  WJ  

Wind  Gap.  PA  ... 
Winchester,  MA. . 
Selmer.  TN 


Date 
received 


05/16/94 
05/t6/94 
05/16/94 
05/16/94 

05/16/94 

05/16/94 
05/16/94 

05/16/94 
05/16/94 
05/16/94 


Date  of 

petition 


04/27/94 
04/27/94 
04/28/94 
05/02/94 

05/01/94 

05/03/94 
04/29/94 

05/03/94 
04/19/94 
05/02/94 


Petition  No. 


Aftictes  produced 


29,861 
29,862 
29.863 
29.864 

29,855 

29,866 
29,867 

29,868 
29,869 
29,870 


Oil  &  Gas  Exploration  Production. 

Ladies'  Rot>es  &  Auto  Seat  Covers. 

Mattresses. 

Electronic  Components. 

Insurance  and  Financial  Services. 


Metal  Starrpings. 
Electro-MeclTar>tcal 

lays. 

Ladies'  Sportswear. 
fuel  Pump  Parts. 
Autornotive     Security 

Switches. 


A  Magnetic  Re- 


Door    Alarm 


Y 


^26 
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Petitoner  (uniorv'worke  s/tirm) 


Digital  Equipment  Corp  (C^) 
Baxler-Bentley  Dw  (Wkrs) 

Allied  Signal  (Wkrs)  

AlcxM  Recycling  (Wkrs)  ... 
Alcoa  Recycling  (Wkrs)  ... 
Posso  Corporation  (Wkrs) 


f  Vkrs) 


Penny  Soortswear,  Inc  (WIf  s) 
Guardian  Industnes  Corp 
ARCO  Oil  and  Gas  Co  (Co 
ARCO  Oil  and  Gas  Co. 
Karg  Tanmng  (ACTWU) 
Pan  America  (ACTWA) 


(O) 


|FR  Doc.  94-13299  Filed  5|-;n-94:  8:45  .im) 
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[TA-W-29,206) 

Vought  Aircraft  Co.,  DJlas.  TX;  Notice 
of  Negative  Determination  on 
Reconsideration 


01  Iters  i 


firm 


On  April  7,  1994,  the  3epartnienf 
issued  an  Affirmative  Determination 
Regarding  Application 
Reconsideration  for  w 
workers  of  the  subject 
was  published  in  the  Federal 
on  April  15,  1994  (15  Fl  ; 

Both  the  company  an 
claimed  that  one  of  VouJ^ht 
ordered  the  production 
for  its  commercial  aircr; 
transferred  to  firms  in  s( 
offshore  to  create  a  "ma 
sale  of  its  aircraft. 


th> 


On  reconsideration  t 
submitted  new  data  on 
hours  by  shop  and  fimcl  i 
offloaded  to  firms  in  selected 
overseas.  The  new  data 
number  of  hours  offloadjed 
constitute  a  substantial 
total  hours  by  shop  and 
therefore  did  not  contri 
to  employment,  sales  a 
declines  at  Dallas. 


The  Department  wou 
new  petition  when  the 
production  offloaded 
constitutes  a  substanti 
production  at  the  Dallas 

The  Department  certi 
28,470)  Vought  workers 
manual  fiberlite  fabricat 
.skin  panels  (Job  Family 
Vou^t  Aircraft  shifted 
portion  of  its  manual  fibfe 
fabricating  offshore  then  iby 
company  imports  of  aire  ra 
in  the  first-quarter  of  19^3 


Appendix— Continued 


Location 


Maynard,  MA  ... 

Irvirie,  CA  

Tetertxjro,  NJ  .. 
Knoxville,  TN  .... 
Maryville,  TN  .... 
Kerrviile,  TX  

Weissport,  PA  .. 
Falconer,  NY   . . 

Dallas,  TX  

Houston,  TX  

Johnstown,  NY  . 
Gloversville,  NY 


Date 
received 


05/16/94 
05/16/94 
05/16/9^ 
05/16/94 
05/16/94 
05/16/94 

05/16/94 
05/16/94 
05/16/94 
05/15/94 
05/16/94 
05/16.-94 


Date  of 
petition 


04/29/94 
04/26/94 
05/06/94 
05/02'94 
05/Q2'94 
05,'03/94 

05/04/94 
04/20/94 
05/05/94 
05/0S'94 
06/05/94 
05/05/94 


Petition  No. 


29,871 
29,872 
29,873 
29,874 
29,875 
29,876 

29,877 
29,878 
29.879 
29,880 
29,881 
29,882 


Articles  produced 


European  Support  Group. 

Cardiovascular  Products. 

F-16  Component  Parts. 

Recycle  Alum<num. 

Recycle  Aluminum. 

Wood  &   Plastic  Cassette  &  Tape 

Storage. 
Ladies'  Skirts,  Pants  &  Shorts. 
Flat  Glass  Mirrors. 
Oil  and  Gas. 
Oil  and  Gas. 
Tanned  Leather. 
Tanned  Leather. 


and  former 
.  This  notice 
Register 
18162). 

the  union 

s  customers 
)f  subassemblies 
ft  to  be 

lected  countries 
ket  pull"  for  the 


company 
1  le  number  of 
on  which  are 
countries 
;hows  that  the 

do  not 
mount  of  the 
unction  and 

importantly 
/or  production 


lute 
mi 


entertain  a 
aknount  of 
ovprseas 

portion  of  the 
facility. 
fied(TA-\V- 
producing 
ons  of  aircraft 
'380) because 
significant 
rlite 

increasing 
ft  skin  panels 


Conclusion 

After  reconsideration,  I  affirm  the 
original  notice  of  negative 
determination  of  eligibility  to  apply  for 
adjustment  assistance  to  workers  and 
former  workers  of  the  Vought  Aircraft 
Company  in  Dallas,  Texas. 

Signed  at  Wa.shington,  DC  this  23rtt  day  of 
May  1994. 

Stephen  A.  Wandner, 

Deputy  Director.  Office  of  Legislation  und 
Actuarial  Sen-ices.  Unemployment  Insurance 
Service. 

|FR  Doc.  94-1 3298  Filod  .S-31-94;  8:45  ami 

BILUNO  CODE  4S10-30-M 


rTA-W-29,379] 

Carter  Automotive  Company,  Inc.,  a 
Federal-Mogul  Co.;  LaFayette,  TN; 
Notice  of  Negative  Determination 
Regarding  Application  for 
Reconsideration 

By  an  application  received  April  28. 
1994.  Local  #1988  of  the  United  Auto 
Workers  (UAW)  requested 
administrative  reconsideration  of  the 
subject  f>etition  for  trade  adjustment 
assistance  (TAA).  The  denial  notice  was 
published  in  the  Federal  Register  on 
March  30,  1994  (58  FR  14876). 

Pursuant  to  29  CFR  90.18(c) 
reconsideration  may  be  granted  under 
the  following  circimistances: 

(1)  If  it  appears  on  the  basis  of  facts 
not  previously  considered  that  the 
determination  complained  of  was 
erroneous; 

(2)  If  it  appears  that  the  determination 
complained  of  was  ba.sed  on  a  mistake 
in  the  determination  of  facts  not 
previously  considered;  or 

(3)  If  in  the  opinion  of  the  Certifying 
Officer,  a  misinterpretation  of  facts  or  of 
the  law  justified  reconsideration  of  the 
decision. 

The  investigation  files  show  that  the 
workers  produced  automotive  fuel 
systems. 


The  union  submitted  additional 
information  showing  that  components 
for  fuel  pumps  and  filter  pump 
assemblies  were  imported  to  Lafnvetle 
for  further  production. 

The  Department's  denial  was  based 
on  the  fact  that  the  "contributed 
importantly  '  test  of  the  Group 
Eligibility  Requirements  of  the  Trade 
Act  was  not  mrt.  All  production  was 
transferred  to  another  corporate 
domestic  plant  in  Indiajia.  A  transfer  of 
production  to  another  domestic  location 
would  not  provide  a  basis  for  a  worker 
group  certification. 

The  investigation  files  shows  that  the 
component  parts  (adapters,  bodies, 
motors,  etc.)  used  in  the  assembly  of 
fuel  systems  which  were  purchased 
offshore  were  not  produced  at  Lafavetfe 
during  the  relevant  period. 

Conclusion  ' 

After  review  of  the  application  and 
investigative  findings,  I  conclude  that 
there  has  been  no  error  or 
misinterpretation  of  the  law  or  of  the 
facts  which  would  justify 
reconsideration  of  the  Department  of 
Labor's  prior  decision.  Accordingly,  the 
application  is  denied. 

Signed  at  Washington.  DC  this  23rd  day  of 
May  1934. 

Robert  O.  Deslongchainps, 

Director.  Office  of  Legislation  and  Actuarial 
Service,  Unemployment  insurance  Ser\ice. 
(FR  Dix;.  94-13295  Filed  5-31-<)4;  8:45  nm| 

BILLINO  CODE  4510-30-M 

rrA-W-29,789) 

International  Paper  Company;  Presque 
Isle,  ME;  Notice  of  Termination  of 
Investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  April  25,  1994  in  responsi> 
to  a  worker  petition  which  was  filed  ou 
April  18.  1994  on  behalf  of  workers  .il 
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International  Paper  Company,  Presque 
Isle,  Maine. 

The  petitioning  group  of  workers  is 
subject  to  an  ongoing  investigation  for 
which  a  determination  has  not  yet  been 
issued  (TA-W-29,721).  Consequently, 
further  investigation  in  this  case  would 
serve  no  purpose,  and  the  investigation 
has  been  terminated. 

Signed  at  Washington,  DC  this  18th  day  of 
May,  1994. 

Marvin  M.  Fooks, 

Director.  Office  of  Trade  Adjustme,U 
Assistance. 

IFR  D(K.  94-13294  Filed  .5-31-94;  8:45  am) 

BILLING  CODE  4510-30-M 


rrA-W-29,554] 

O&K,  Incorporated,  Batavia,  NY;  Notice 
of  Negative  Determination  Regarding 
Application  for  Reconsideration 

By  an  application  dated  May  13,  1994, 
Local  #78  of  the  International 
Brotherhood  of  Boilermakers  requested 
administrative  reconsideration  of  the 
subject  petition  for  trade  adjustment 
assistance  (TAA).  The  denial  notice  was 
signed  on  April  29, 1994  and  will  soon 
be  published  in  the  Federal  Register. 

Pursuant  to  29  CFR  90.18(c) 
reconsideration  may  be  granted  under 
the  following  circumstances: 

(1)  If  it  appears  on  the  basis  of  facts 
not  previously  considered  that  the 
determination  complained  of  was 
erroneous; 

(2)  if  it  appears  that  the  determination 
complained  of  was  based  on  a  mistake 
in  the  determination  of  facts  not 
previously  considered;  or 

(3)  if  in  the  opinion  of  the  Certifying 
Officer,  a  misinterpretation  of  facts  or  of 
the  law  justified  reconsideration  of  the 
decision. 

The  investigation  findings  show  that 
the  workers  performed  warehousing, 
material  handling  including  parts 
supply,  technical  services  and  general 
administrative  functions  for  the  sales 
and  service  of  O&K  front  end  loaders. 

The  Department's  denial  was  based 
on  the  fact  that  the  workers  do  not 
produce  an  article  within  the  meaning 
of  .section  222(3)  of  the  Trade  Aci.  The 
Department  has  consistently  determined 
that  the  performance  of  serviqes  does 
not  constitute  the  production  of  an 


article  and  this  determination  has  been 
upheld  in  the  U.S.  Court  of  Appeals. 
Accordingly,  warehousing,  material 
handling  and  general  administrative 
duties,  by  themselves,  do  not  constitute 
the  production  of  an  article. 

All  production  of  articles  at  Batavia 
ceased  in  March,  1992.  Section  223(b)(1) 
of  the  Trade  Act  does  not  permit  the 
certification  of  workers  who  were  laid 
off  prior  to  one  year  of  the  date  of  the 
workers'  petition.  The  date  of  the 
union's  p>etition  is  February  4,  1994. 
Workers  laid  off  with  the  cessation  of 
production  at  Batavia  in  March  1992 
could  not  be  covered  under  any 
certification  whose  petition  is  dated 
February  4,  1994. 

The  investigation  files  show  that  the 
workers  were  initially  certified  for  TAA 
under  TA-VV-24,230,  issued  on  June  14, 
1990,  when  the  workers  were  still 
producing  front  end  loaders.  However, 
this  is  not  the  case  now  since  Batavia's 
function  has  changed  from  a  producer  to 
an  importer  of  front  end  loaders.  For 
importers,  increased  imports  should 
have  a  positive  impact  on  employment 
not  the  other  way  around. 

The  worker  adjustment  as<;istance 
program  was  not  intended  for  everyone 
who  is  in  some  way  affected  by  imports 
but  only  for  those  workers  who  were 
producing  an  article  in  the  relevant 
period  and  were  adversely  affected 
because  of  increased  imports  of  like  or 
directly  competitive  products  which 
contributed  impqrtantly  to  declines  in 
employment  and  sales  or  production  at 
the  workers'  firm. 

Conclusion 

After  review  of  the  application  and 
investigative  findings,  I  conclude  that 
there  has  been  no  error  or 
misinterpretation  of  the  law  or  of  the 
facts  which  would  justify 
reconsideration  of  the  Department  of 
Labor's  prior  decision.  Accordingly,  the 
application  is  denied. 

Signed  at  Washington,  DC.  this  23rdday  of 
May  1994. 

Robert  O.  Deslongchamps, 

Director.  Office  of  Legislation  and  Actuarial 
Service.  Unemployment  Insurance  Service. 
IFR  Doc.  94-13297  Filed  .5-31-94;  8:45  am) 
BILUNC  CODE  4510-30-M 


Investigations  Regarding  Certifications 
of  Eligibility  To  Apply  for  NAFTA 
Transitional  Adjustment  Assistance 

Petitions  for  transitional  adjustment 
assistance  under  the  North  American 
Free  Trade  Agrement-Transitional 
Adjustment  Assistance  Implementation 
Act  (Pub.  L.  103-182),  hereinafter  called 
(NAFTA-TAA),  have  been  filed  with 
State  Governors  under  section  250(a)  of 
Subchapter  D.  Chapter  2,  Title  II,  of  the 
Trade  Act  of  1974,  as  amended,  are 
identified  in  the  Appendix  to  this 
Notice.  Upon  notice  from  a  Governor 
that  a  NAFTA-TAA  petition  has  been 
received,  the  Director  of  the  Office  of 
Trade  Adjustment  Assistance  (OTAA), 
Employment  and  Training 
Administration  (ETA),  Department  of 
Labor  (DOL),  announces  the  filing  of  the 
petition^nd  takes  actions  pursuant  to 
paragraphs  (c)  and  (e)  of  Section  250  of 
the  Trade  Act. 

The  purpose  of  the  Governor's  actions 
and  the  Labor  Department's 
investigations  are  to  determine  whether 
the  workers  separated  from  employment 
after  December  8, 1993  (date  of 
enactment  of  Pub.  L.  103-182)  are 
eligible  to  apply  for  NAFTA-TAA  under 
Subchapter  D  of  the  Trade  Act  because 
of  increased  imports  from  or  the  shift  in 
production  to  Mexico  or  Canada. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing  with  the 
Director  of  OTAA  at  the  U.S. 
Department  of  Labor  (DOL)  in 
Washington,  DC,  provided  such  request 
is  filed  in  writing  with  the  Director  of 
OTAA  not  later  than  June  13, 1994. 

Also,  interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  petitions  to  the 
Director  of  OTAA  at  the  address  shown 
below  not  later  than  June  13,  1994. 

Petitions  filed  with  the  Governors  are' 
available  for  inspection  at  the  Office  of 
the  Director,  OTAA,  ETA,  DOL,  room 
C-4318,  200  Constitution  Avenue,  NW., 
Washington,  DC  20210. 

Signed  at  Washington,  DC.  this  23rd  dav  of 
May,  1994. 

Marvin  M.  Fooks, 

Director,  Office  of  Trade  Adjust,  nent 
Assistance. 


Appendix 


Petitioner  (Union/Workers/Firm) 


General   Electric  Company;   Motors 
(lUE). 


;^i< 


Location 


Linton,  IN 


Date  received 

at  Governor's 

office 


05/12/94 


Petition  No. 


NAFTA-O0110 


Aiticles  produced 


Fractional  horsepower  electnc  motor 
parts. 


28428 


Federi  J 


Petitioner  (UnionWorVer&'Fir  ti) 


Elf  Atoct>em;  Tacoma  {    )  

NEC  America,  Inc.;  PflX,  Ra<|(0  & 

Transmission  {Wkrs). 
Infotec   Development   Inc.;    FelJeral 

Systems  Division  (Wkrs). 
Portac,  Inc.;  Portac,  Tacoma  ( 

Car>on     Business     Machines.     Inc. 

(Wkrs). 

Fisher  Price  (Wkrs) 

Lennon  Foods,  Inc.  (    ) 

Laurel  Street  Art  Club  Inc.;  Art  VVofk 

ers  Division  fWkrs). 
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Location 


Tacoma,  WA  .... 

HiMsboro.  OR  ... 

Santa  Ana,  CA  . 

Tacoma,  WA 

Ccsta  Mesa,  CA 

Bfownsvilie,  TX  . 

Seattle,  WA 

Hebfon,  KY 


Date  received 

at  Gov^rrwf's 

offk»- 


05/16^94 

05/13/94 

0&'03;94 

05/17/94 

06/18/94 

06/20/94 
05.'19/94 
05/20/94 


Petition  No. 


NAFTA-001 1 1 

NArrA-00112 

NAFTA-001 13 

NAFTA-001 14 

NAFTA-001 15 

NAFTA-001 16 
NAFTA-00117 
NAFTA-001 18 


Artctes  produced 


Industrial  chemicals  for  forestry;  i.e. 

chlonne. 
Cellular  telephone  mfg. 

Computer     integrated     information 

systems  (ie.  GIS) 
Softwood  lumber  (Hemlock  and  Fir) 

for  construction  of  homes. 
AssemWy  of  word  processors  and 

cassettes. 
Toys. 

Processed  pork  and  meat  products. 
Production  o(  art  works  for  furniture 

retailers. 


Determinations  Regarding  tJigiWItty 
To  Apply  for  Worker  Adjustnen* 
Assista.-^ce  and  NAFTA  Transitional 
Adjustment  Assistance 


c  ed 


In  accordance  with  sectio 
Trade  Act  of  1974,  as  anien 
Department  of  Labor  herein 
summaries  of  determination  ; 
eligibility  to  apply  for  trade 
assi.stance  for  workers  (TA 
during  the  period  of  May,  1 

In  order  for  an  affirmative 
determination  to  be  made  a 
certification  of  eligibility  to 
worker  adjustment  assistanc  j 
issued,  each  of  the  group  eli 
requirements  of  Section  222 
must  be  met. 

(1)  That  a  significant  num 
proportion  of  the,  workers  in 
workers'  firm,  or  an  appro 
subdivision  thereof,  have 
or  partially  separated, 

(2)  That  sales  or  producii 
of  the  firm  or  subdivision  he 
decreased  absolutely,  and 

(3)  That  increa.ses  of  import 
articles  like  or  directly  com. 
articles  produced  by  the  firm 
appropriate  subdivision  hav 
contributed  importantly  to 
separations,  or  threat  thereof 
absolute  decline  in  sales  or 


Negative  Determinations  for 
Adjustment  Assistance 


In  each  of  the  following  (;a 
investigation  revealed  that  criterion 
has  not  been  met.  A  survey  o 
indicated  that  increased  im 
contribute  importantly  to  wo 
separations  at  the  firm. 
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TA-W-29.524:  Vvgt-n  Corp..  Ashtabula. 
OH 

TA-W-29.661:  National  Steel  Pellet  Co.. 
Keewatin,  MN 

TA-W-29.716;  Armco  Stainless  6-  Alhvs 
Products.  Bhdgeville.  PA 

TA-W~29.569;  Display,  Inc..  Lewistown, 
PA 

TA-W-29.590;  Oohu  Sugar.  Waipahu. 
HI 

In  the  following  cases,  the 
investigation  revealed  that  the  criteria 
for  eligibility  have  not  been  met  for  the 
reasons  specified. 

TA-W-29.608:  Koch  Gathering  Svstems. 
Inc..  Russell.  KS 

Increased  imports  did  not  contribute 
importantly  to  worker  separations  at  the 

finn. 

TA-W-29.546:  Apache  International.  A 
Div..  of  Apache  Corp..  Houston.  TX 

Increased  imports  did  not  contribute 
importantly  to  worker  separations  at  the 
firm. 

TA-lV-29.607:  Koch  Service.  Inc.. 
Roosevelt,  UT 

The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  Section  222  of  the  Trade  Ad  of 
1974. 

TA-W-29.705;  Widemer  Bros.  Well 
Senice,  Inc..  Tioga.  ND 

The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  Section  222  of  the  Trade  Act  of 
1974. 

TA-W-29.754;  Any  Wash.  Inc.,  Hialeah. 
FL 

The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  Section  222  of  the  Trade  Act  of 
1974. 


TA-W~29.578:  General  Well  Service. 
Inc.  Roosevelt,  UT 

The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  Section  222  of  the  Trade  Act  of 
1974. 

TA-W-29.535;  Aviation  Transport 
Services  of  Texaco,  Inc,  Houwa,  LA 

The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  Section  222  of  the  Trade  Act  of 
1974. 

TA-W-29.769;  Charles  Bluestone  Co.. 
Elizabeth,  PA 

The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  Section  222  of  the  Trade  Act  of 
1974. 

TA-W-29,521;  IBM  Houston,  TX 

The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  Section  222  of  the  Trade  Act  of 
1974. 

TA-W-29.682:  f.C.  Penney  Co.,  Inc., 
Drapery  Fabrication  Center.  Custom 
Decorating  Sales  Center,  Newark,  DE 

Increased  imports  did  not  contribute 
importantly  to  worker  separations  at  the 
firm. 

TA-W-29,55a:  Genesco.  Inc..  (GPAB). 
Nashville,  TN 

TA-W-29,598:  Genesco,  Inc.. 
Warehouse  63,  Nashville,  TN 

TA-W-29.600;  Genesco.  Inc., 
Fayelteville.  TN 

TA-W-29.60V,  Genesco,  Inc.,  Chapel 
Hill.  TN 

TA-W-29,602:  Genesco,  Inc.,  (C-enstar), 
Nashville.  TN 

Increased  imports  did  not  contribute 
importantly  to  worker  separations  at  the 
firm. 
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TA-W-29.653;  Lockheed— Ft  Worth 
Div..  Ft  Worth,  TX 

The  investigation  revealed  that 
criterion  (2)  has  not  been  met.  Sales  or 
production  did  not  decline  during  the 
relevant  period  for  certification. 

TA-W-29,391:  Teledyixe  Controls.  West 
Los  Angeles.  CA 

US  imports  of  parts  for  civilian  and 
military  aircraft  declined  absolutely  in 
the  twelve  month  period  of  October 
1992-September  1993  as  compared  to 
the  same  period  a  year  earlier. 

TA-W-29,677;  Leviton  Manufacturing 
Co.,  Inc.,  Melville,  NY 

A  corporate  decision  was  made  to 
transfer  certain  product  lines  from  the 
subject  firm  to  more  modern  facilities  in 
the  US. 

TA-W-29,678;  Maspeth,  Queens.  NY 

The  services  provided  by  the  subject 
firm  did  not  originate  at  a  production 
facility  whose  workers  met  the  statutory 
criteria  for  certification. 

AfTirmative  Determinations  for  Worker 
Adjustment  Assistance 

TA-W-29.709;  Abbott  &■  Co.  dba  ABEPP 
Acquisition  Crop.,  Manchester,  TN 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  March  25 
1993. 

TA-W-29.565,  Crown  Pacific  Inland 
Lumber,  Spokane,  WA 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  February 
17.  1993. 

TA-W-29.555:  Polo  Clothing  Co.,  Inc., 
Laurence,  MA 

A  certification  was  issued  covering  all 
workers  s«parated  on  or  after  February 
8,  1993. 

TA-W-29,660;  Portco  Corp.,  Twine  Div.. 
Vancouver,  WA 

A  certification  was  issued  covering  all 
workers  separated  on  of  after  March  11 
1993. 

TA~W-29.628;  Western  Publishing  Co.. 
Racine,  WI 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  March  5, 
1993. 

TA-W-29,793;  Dosimeter  Corp..  of 
America,  Cincinnati,  OH 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  April  12, 
1993. 


TA-W-29.741:  Mallard  f.K.  Inc.. 
McPherson.  KS 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  March  28 
1993. 

TA-W-29,450;  Gandalf  Systems  Corp  , 
Cherry  Hill,  NJ 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  January 
11.1994. 

TA-W-29,643:  Colebrook-Terry,  Inc.. 
Colebrook.  PA 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  January 
30,  1994. 

TA-W-29.645  &■  TA-W-29.646; 
Colebrook-Terrv,  Inc.,  Leola.  PA  and 
York.  PA 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  Febmary 
15.  1993. 

TA-W-29,771:  Milco  Industries,  Inc., 
Bloomsbvrg.  PA 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  April  8 
1993. 

TA~W-29.696:  Allen  Drilling  Co.,  Great 
Bend.  KS 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  March  19 
1993. 

TA-W-29.728  and  TA-W-29,728A; 
Wundies  Enterprises.  Inc..  Liberty,  PA 
and  Wellsboro,  PA 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  April  1 
1993. 

TA-W-29.662;  Rose  Oil  Co.,  Rosehill. 
KS 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  March  15 
1993. 

TA-W-29,572:  Brooks  Manufacturing, 
Inc.,  Fremont,  NC 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  February 
16,  1993. 

TA-W-29.635:  D.P.M.,  Inc/Snns  Souci 
Lingerie,  Poplar  Bluff  MO 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  March  7. 
1993. 


TA-W-29.665,  TA-W-29,666,  TA-W- 
29,667.  TA-W-29.668:  f.E.  Morgan 
Apparel,  Wadesboro.  NC 

TA-W-29,669,  TA-W-29,670;  f.E. 
Morgan  Apparel,  Albemarle.  NC 

TA-W-29,671:f.E.  Morgan  Apparel, 
Pageland.  SC 

TA-W-29,672;  f.E.  Morgan  Apparel, 
Great  Falls,  SC 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  March  14 
1993. 

TA-W-29.584;  Maybelte  Manufacturing 
Wiggins,  MS 

A  certification  was  issued  co\  ering  all 
workers  separated  on  or  after  February 
24. 1993. 

TA-W-29,495;  SB.  Manufacturing  Co 
Inc.,  Saddlehrook,  NJ 

A  certific:ation  was  issued  covering  all 
workers  separated  on  or  after  January 
25.  1994.  ' 

TA-W-29.575:  Peterson  Shake  Co..  Inc . 
Amanda  Park,  WA 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  February 
16,1993. 

TA-W-29.534:  Cowden  Manufacturing 
Co.,  Lancaster,  KY 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  January 
26,  1993. 

TA-W-29,633;  Centurion  International 
Manufacturing,  Lee  Park,  Wilkes  Barre 
PA 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  March  10 
1993. 

TA-W-29.603:  Hughes  Christianson  Co.. 
Headquartered  in  Houston,  TX  &■ 
Operating  at  Various  Locations  in  the 
Following  States:  A;  AK.  B;  AL.  C;  AR 
D;  AZ,  E:  CA,  F;  CO.  G;  CT,  H,  /L.  /,  AS. 
/;  KY.  K;  LA.  U;  MI,  M;  MO.  N;  MS  O 
MT.  P:  ND.  Q;  NH.  R.  NM,  S;  OH,  T;  OK 
V:  OR.  V:  PA,  W;  SC,  X;  TX,  Y;  UT,  Z 
WI,  AZ:  WV,  ZB:  WY 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  January 
11.1993. 

TA-W-29,557,  TA-W-29.594,  TA-W- 
29,595,  TA~W-29.596,  TA-W-29.59y: 
Genesco.  Inc.,  Danville,  KY.  Fulton.  MS, 
luka,  MS.  Hohenwald.  TN.  Wavnesboro, 
TN 

TA'W-29.597:  Genesco.  Inc.,  J&-M  Plant, 
Nashville,  TN 


A  certification  was  issued  covering  all 
workers  separated  on  or  after  February 
16.  1993. 
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Agreen  ent 


Also,  pursuant  to  Title  V 
American  Free  Trade 
Implementation  Act  (Pub.  L 
concerning  transitional  adju 
assistance  hereinafter  called 
TA.\)  and  in  accordance  wit 
250(a)  Subchapter  D.  Chaptei 
of  the  Trade  Act  as  amended 
Department  of  Labor  present: 
summaries  of  determinations 
eligibility  to  apply  for  NAFtJi 
issued  during  the  month  of 
1994. 

In  order  for  an  affirmative 
determination  to  be  made  an 
certification  of  eligibility  to 
NAFTA  -TAA  the  following 
eiigibii; :v  ."LKjuirements  of 
the  Trade  Art  must  be  met: 

(1]  that  a  significant  num 
proportion  of  the  workers  in 
workers"  firm,  or  an  app.T) 
subdivision  thereof,  (includi 
in  any  agricultural  firm  or  a 
subdivision  thereof)  have 
or  partially  separated  from 
and  either 
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(A)  That  sales  or  productio  i.  or  both, 
of  such  firm  or  subdivision  hjve 
decreased  absolutely, 

(B)  That  imports  from  Mex 
Canada  of  articles  like  or  d 
competitive  with  articles  pro< 
surh  firm  or  subdivision  hav( 

(C)  That  the  increase  in  im 
CL  .'.tributed  importantly  to « 
workers'  separations  or  threat 
separation  and  to  the  decline 
f  roduction  of  such  firm  or 
or 

(2)  that  there  has  been  a  shi 
production  by  such  workers' 
subdivision  to  Mexico  or  Can 
articles  like  or  directly  compt 
articles  which  are  produceci  I; 
or  subdivision. 

Negative  Determinations  NAi  TA-TAA 

NAFTA-TAA-00080:  Sunshir  e  Rope 
Manufacturing,  Inc..  Miomi,  f  L 

The  investigation  revealed  I  lat 
criteria  (1)  was  not  met  in  con  unction 
with  the  requirements  of  Sect  on  506 
(b)(2)  of  the  Act.  Worker  sepai  ations 
from  the  subject  firm  occurrec  prior  to 
December  8,  1S93.  the  earliest  date  for 
which  certification  under  NAfTA-TAA 
applies. 

NAFTA-TAA-W092:  Indnl  Uhiitt^d. 
S('o.<on-AU  Industries.  Indiana.  PA 


Tho  investigation  revealed 
criteria  (1)  was  not  met  in  con 
with  the  requirements  of  Set:t 
(b)(2)  of  the  Act.  Worker  sepa 
from  the  subject  firm  occurret 
Defjember  8.  1993.  the  earliest 
which  certifiaition  under  NAfTA 
applies. 
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NAFTA-TAA-00079;  Swiss  Precision 
Aproducts,  Inc.,  Lake  Havasu.  AZ 

The  investigation  revealed  that 
criterion  (3)  and  criterion  (4)  were  not 
met.  A  survey  of  the  subject  plant's 
customers  revealed  that  customers  did 
not  import  small  high  precision 
connectors,  pins,  &  contractors  from 
Mexico  or  Canada  during  the  relevant 
period. 

NAFTA-TAA-00109;  Wilmington  SttJel 
&■  Construction  Co.,  Inc.,  New  Castle.  PA 

The  investigation  revealed  that 
criterion  (3)  and  criterion  (4)  were  not 
met.  A  survey  conducted  with 
customers  to  whom  VVilmir>^',?on  Steel 
submitted  bids  for  the  fabricution  of 
structural  steel  products  revealed  that 
the  contacts  that  Wilmington  Steel  did 
not  receive  were  awarded  to  domestic 
firms  &  all  production  was  done 
domestically. 

NAFTA-TAA-00078;  Radform  Tool  Co.. 
East  McKeesport.  PA 

The  investigation  revealed  that 
criterion  (3)  and  criterion  (4)  were  not 
met.  Radform  Tool  Company  closed  on 
April  26,  1994,  and  all  v/orkers  were 
permanently  laid  off  at  that  time.  A 
survey  of  major  customers  revealed  that 
customers  did  not  import  machines 
tooling  or  replacement  parts  for  nucle.ir 
&  steam  power  systems  from  Canada  or 
Mexico.  Radform  Tool  did  not  shift 
production  to  Mexico  or  Canada. 

NAFTA-TAA-00070:  Quartet  Fashions. 
Inc.,  Sportette  Industries.  Inc.  Bath.  PA 

NAFTA-TAA-C0102:  Quartet  Fashions. 
Inc.,  Denise  Barry- Fashions.  Inc., 
Nazareth.  PA 

NAFTA-TAA-00W3;  Quartet  Fashions. 
Inc..  Sportette  Industries,  Inc.,  Nazareth. 
PA 

The  investigation  revealed  that 
criteria  (3)  and  criteria  (4)  were  not  met. 
A  sur\'ey  conducted  with  major 
customers  revealed  that  respondents  did 
not  import  women's  skirts  and  jackets 
from  Mexico  or  Canada  during  the 
relevant  time  period.  Cu.stomer  imports 
of  women's  blouses  and  pants  from 
Mexico  or  Canada  were  a  very  small 
proportion  of  the  customers'  total 
purchases  &  consequently,  did  not 
contribute  importantly  to  production 
and  employment  declines  at  the  subject 
firms. 

AfTirmalive  Determination  NAFTA- 
TAA 

NAFTA-TAA-n(J086:  Pope  &  Talbot. 
Inc..  Port  Gamble.  WA 

A  certification  was  is.sued  covering  all 
workers  of  Pope  &  Talbot.  Inc..  Port 


Gamble,  WA  separated  on  or  af^er 
December  8,  1993. 

NAFTA-TAA-O0077:  Data  Products 
Corp.,  Norcross,  GA 

NAFTA-TAA-00077A:  Staffing 
Resources,  Norcross.  GA 

NAFTA-TAA-00077B:  ATS  Staffing. 
Norcross.  GA 

NAFTA-TAA-OO077C:  Maristaff 
Temporary  Services.  Inc.,  Atlanta.  GA 

A  certification  was  issued  covering  all 
workers  who  were  engaged  in  the 
production  of  typewriter  ribbons 
-separated  on  or  after  December  8.  1093. 

I  hereby  certify  that  the 
aforementioned  determinations  were 
issued  during  the  month  of  May.  1994. 
Copies  of  these  determinations  are 
available  for  inspection  in  room  C-43ia, 
U.S.  Department  of  Labor,  200 
Constitution  Avenue,  NW.,  Washington. 
DC  20210  during  normal  business  hours 
or  will  be  mailed  to  persons  to  write  to 
the  above  address. 

I>.lt!d:  May  24.  1994. 
Margin  M.  Fooks, 

Dirr.ctor.  Office  of  Trade  AdjusUnent 
Assistance. 

IFK  Doc.  94-13293  Fil.'d  5-31-94;  8:45  am) 

BILUMG  CODE  4StO-3(MI« 


[TA-W-27,350] 

The  Western  Company  of  North 
America  a'k/a  Western  Oceanic 
Services,  Inc.  Headquartered  In 
Houston,  TX  and  Operation  at  Various 
Locations  in  the  FoHovwing  States:  TA- 
\V-27.350A  Alabama;  TA-W-27,35CB 
Mississippi;  TA-VJ--  27,350C  Louisiana; 
TA-y;-27,350D  Coiorado;  TA-W- 
27.350E  New  Mexico;  TA-W-27,350F 
Texas;  TA-W-27,350G  Kansas;  TA-W- 
27,350H  Oklahoma,  Amended 
Certificaticn  Regarding  EiigibilJty  To 
Apply  for  Worker  Adjustment 
Assistance 

In  accordance  with  section  223  of  the 
Trade  Act  of  1974  (IQ  U.S.C.  2273)  the 
Department  of  LaboT  issued  a 
Certification  of  Eligibility  to  Apply  for 
Wori-.er  Adjustment  As.sistance 
applicable  to  all  workers  of  The  Western 
Company  of  North  .^nerica, 
headquartered  in  Houston.  Texas.  The 
certification  notice  was  is.=iued  on  July 
30,  1992  and  published  in  the  Federal 
Register  on  August  13,  1992  (58  FR 
37173). 

At  the  request  of  the  State  Agency,  the 
D<,'p3rtment  reviewed  the  certification 
for  workers  of  the  subject  firm.  The 
investigation  findings  show  that  some  of 
the  claimants'  wages  for  The  Western 
Company  of  North  America  were 


reported  under  a  UI  tax  account  for 
Western  Oceanic  Services.  Inc.  in 
Houston,  Texas. 

Accordingly,  the  Department  is 
amending  the  certification  to  properly 
reflect  the  correct  worker  group. 

The  amended  notice  applicable  to 
TA-W-27350  is  hereby  i.ssued  as 
follows: 

All  workers  of  The  Western  Compiiin  ui 
.North  America  a/k/a  Western  Oreanic 
.Services.  Inc.,  Houston.  Tex.is  (TA-W- 
27.350)  and  operating  at  various  locations  in 
t.he  following  cited  states,  who  became  totally 
or  partially  separated  from  emplovmenf  on  or 
after  May  27.  1991.  are  eligible  to  apply  for 
a<ijustment  assistance  under  .Section  223  of 
the  trade  Act  of  1974. 

TA-\V-27.350A  Alabama 
TA-W-27.350B  Mississippi 
T.'\-VV-27.350C  Louisiana 
TA-W-27.3,50D  Colorado    . 
TA-VV-27.350E  New  Mexico 
TA-VV-27.350F  Texas 
TA-W-27.350G  Kansas 
TA-W-27.350H  Oklahoma 

.Sif-nrd  at  Washington.  DC,  this  19th  d.iv  of 
May  i:)94. 

Marvin  M.  Fooks, 

Director.  Office  of  Trade  Adjustment 
Assistance. 

Il-K  Doc.  94-13301  Filed  5-31-94:  8:45  ain| 

BILLING  COOC  4510-30-M 


Pension  and  Wetfare  Benefits 
Administration 

Advisory  Council  on  Employee  Welfare 
and  Pension  Benefits  Plan;  Notice  of 
Meeting 

Pursuant  to  the  authority  contained  in 
Section  512  of  the  Employee  Retirement 
Security  Act  of  1974  (ERISA),  29  U.S.C. 
1142.  a  public  meeting  of  the  Working 
Group  on  He.ilthcare  Reform  of  the 
Advisory  Council  on  Employee  Welfare 
and  Pension  Benefit  Plans  will  be  held 
from  9:30  a.m.  until  12  noon. 
Wednesday,  June  22.  1994,  in  suite  N- 
3437  AS.  U.S.  Department  of  Labor 
Building.  Third  and  Constitution 
Avenue,  NW..  Wa.shington.  DC  20210. 

This  work  group  was  formed  by  the 
Advisory  Council  to  study  issues 
relating  to  healthcare  reform  for 
employee  benefit  plans  covered  by 
ERISA. 

The  purpose  of  the  June  22  meeting  is 
to  receive  testimony  from  invited 
interested  persons  on  the  impact  of 
proposed  federal  healthcare  reform 
legislation  on  self-insured,  ERISA- 
covered  employee  welfare  benefit  plans 
as  well  as  participating  employees  and 
t'ieir  families.  The  work  group  will  also 
I  ike  testimony  and  or  submissions  from 
<  mployee  representatives,  emplover 


representatives  and  other  inter^ted 
individual's  and  groups  regarding  the 
subject  matter. 

Individuals  or  representatives  of 
organizations  wi.shing  to  address  the 
work  group  should  submit  a  written 
request  on  or  before  June  17.  1994  to 
William  E.  Morrow,  Executive 
Secretary,  ERISA  Advisory  Council. 
U.S.  Department  of  Labor,  suite  N-.5677, 
200  Constitution  Avenue,  NW.. 
Washington,  DC  20210.  Oral 
presentations  will  be  Hmifed  to  ten  (10) 
minutes,  but  witnesses  may  submit  an 
extended  statement  for  the  record. 

Organizations  or  individuals  may  also 
submit  statements  for  the  record 
without  testifying.  Twenty  (20)  copies  of 
SDch  statement  should  be  sent  to  the 
Executive  Secretary  of  the  Advisory 
Council  at  the  above  address.  Papers 
will  be  accepted  and  included  in  the 
re(  ord  of  the  meeting  if  received  on  or 
bcfo.-e  June  17,  1904. 

Signj^d  at  Washington.  DC:  this  25th  (iav  of 
May.  1994. 

Olcna  Berg. 

Assistant  Secrt^liiry.  Pfnsion  and  Wflfure 

benefits  Administration. 
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Advisory  Council  on  Employee  Welfare 
and  Pension  Benefits  Plans;  Notice  of 
Meeting 

Pursuant  to  the  authority  contained  in 
Section  512  of  the  Employee  Retirement 
Secu.nty  Act  of  1974  (ERISA).  29  U.S.C. 
1 142,  a  public  meeting  of  the  Working 
Group  on  Reporting  and  Disclosure  of 
the  Advisory  Council  on  Employee 
Welfare  and  Pension  Benefit  Plans  will 
be  held  ft-om  1  p.m.  until  3:30  p.m.. 
Wednesday,  June  22.  1994.  in  suite  N- 
3437  AB,  U.S.  Department  of  Later 
Building,  Third  and  Constitution 
Avenue,  NW.,  Washington.  DC  20210/ 

This  work  group  was  formed  by  the 
Advisory  Council  to  study  issues 
relating  to  reporting  and  disclosure  for 
employee  benefit  plans  covered  by 
ERISA. 

The  purpose  of  the  June  22  meeting  is 
to  hear  festimgny  on  the  disclosure  of 
plan  information  to  participahLs  and 
beneficiaries  as  identified  in  the 
Department  of  Labor's  Dis<:losure 
Request  for  Information  which  appeared 
in  the  Monday,  December  27.  1993 
edition  of  the  Federal  Register,  page 
68339.  The  principal  sources  of 
information  for  such  disclosure  include 
summary  plan  descriptions,  summary 
annual  reports  and  individual  benefit 
statements.  The  work  group  is  interestetl 
in  identifying  information  that  is  ii.seful 
to  and  used  by  participants  as  well  as 


the  costs  and  benefits  of  any  proposed  " 
changes.  The  work  group  will  also  take 
testimony  and  or  submissions  from 
employee  representatives,  employer 
representatives  and  other  interested 
individuals  and  groups  regarding  the 
siibjeci  matter. 

Individuals  or  representatives  of 
organizations  wishing  to  address  the 
work  group  should  submit  a  written 
request  on  or  before  June  17.  1994  to 
William  E.  Morrow,  Executive 
Secretary.  ERISA  Advisory  Council. 
U.S.  Department  of  Labor,  suite  N-.5677. 
200  Constitution  Avenue.  NW.. 
Washington.  NW..  Washington,  DC 
20210.  Oral  presentations  will  be 
li.mited  to  ten  (10)  minutes,  but 
witnesses  may  submit  an  extended 
statement  for  the  record. 

Organizations  or  individuals  m;>v  also 
submit  statements  for  the  record 
without  testifying.  Twenty  (20)  copies  of 
such  statement  should  be  sent  to  the 
E\e<;utive  Secretary  of  the  Advisory 
Council  at  the  above  address.  Papers 
will  be  accepted  and  included  in  the 
record  of  the  meeting  if  received  on  or 
before  June  17,  1994. 

■Signed  at  Washington.  DC  this  25fh  d.iv  of 

M:iy.  1994. 

Olcna  Ber^, 

As-^istant  Sff<ri:tary.  Pension  and  Welfurf 
lii'nafits  Administration. 
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Advisory  Council  on  Employee  Wettare 
and  Pension  Benefits  Plans;  Notice  of 
Meeting 

Pursuant  to  the  authority  cont.-i.icd  in 
section  512  of  the  Employee  Retirement 
Security  .^ct  of  1974  (ERISA).  29  U.S.C. 
11-42.  a  public  meeting  of  the  Working 
Group  on  Defined  Contribution  PLns  of 
the  Advisory  Council  on  Employee 
Welfare  and  Pension  Benefit  Plans  will 
be  held  from  9:30  a.m.  until  12  noc.n. 
Thursday.  June  23.  1994.  in  suite  N- 
3437  AB.  U.S.  Department  of  Labor 
Building.  Third  and  Constitution 
Avenue,  NW..  Washington.  DC  20210. 
This  work  g.'-oup  was  formed  by  the 
Advisory  Council  to  study  Lssues 
relating  to  defined  contnbution  plo:-.s 
covered  by  ERISA. 

The  purpose  of  the  June  23  meeting  is 
to  take  testimony  regarding  five  arer>s  of 
defined  c  ontrihution  plans,  i.e..  the  role 
of  the  trend  toward  participant  .self- 
directed  investments  in  determining 
benefit  level.s;  the  impact  of  the  current 
regulatory  siheme  on  benefit  levels  for 
defined  contribution  plans  in  genera! 
and  401(k)  plans  in  particular  from  .i 
retirement  policy  perspef.live,  the  Imel 
of  benefits  provided  by  defined 
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contribution  plans  in 
plans  in  particular;  m 
contributions  to  defined 
plans  as  a  possible  sourc« 
the  overall  retirement 
employees:  the  impact  of 
educational  efforts  on 
the  impact  of  increased  d 
benefit  levels.  The  work 
take  testimony  and  or  su 
employee  representatives 
representatives  and  other 
individuals  and  groups  n 
subject  matter. 

Individuals  or 
organizations  wishing  to 
work  group  should  subm 
request  on  or  before  June 
William  E.  Morrow,  Execi  t 
Secretar>',  ERISA  Advisor  r 
U.S.  Department  of  Labor 
200  Constitution  Avenue, 
Wa.shington,  DC  20210.  O 
presentations  will  be  limi 
minutes,  but  witnesses  m 
e.xtended  statement  for  th< 

Organizations  or  indiv 
submit  statements  for  the 
without  testifying.  Twenty 
such  statement  should  be 
Executive  Secretary  of  the 
Council  at  the  above  add 
will  be  accepted  and  inc 
record  of  the  meeting  if 
before  June  17.  1994. 

Signed  at  Washington.  DC  this  25th  day  of 
Mhv.  1994. 

Olena  Berg. 

Assistant  Secretary,  Pension 
benefits  Administration. 
IFR  Doc  94-13226  Filed  5-3 

BILLING  CCOE  4j10-»-M 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-397] 


ive 

Council, 
suite  N-5677, 
NVV.. 
al 

ied  to  ten  (10) 
submit  an 
record, 
uals  may  also 
ecord 

(20)  copies  of 
lent  to  the 
Advisory 
Papers 
lujded  in  the 
received  on  or 


£y 


u 


rtss. 


o^irf  Welfare 
1  -94;  8;45  am) 


Supply 


Washington  Public  Power  J 
System  WPPSS  Nuclear  P  reject  No.  2; 
Environmental  Assessment  and 
Finding  of  No  Significant  Impact 

The  U.S.  Nuclear  Regula  ory 
Commission  (the  Commi.ss  on)  is 
considering  issuing  a  licenie 
amendment  in  response  to 
Washington  Public  Power , 
System  (the  licensee) 
WNP-2  nuclear  plant,  locat 
County.  Washington. 

Environmental  AssessmenI 

Identification  of  Proposed  j  \c.tion 

The  proposed  action  wot  Id 
the  license  to  permit  upgra< 
analog  main  steam  line  (M5 
monitors  to  digital  monitor; 


upply 
request  for  the 

d  in  Benton 


change 
ing  the 
L)  radiation 
The 


proposed  action  is  in  accordance  with 
the  licensee's  November  30,  1993. 
amendment  request. 

The  Need  for  the  Proposed  Action 

The  utility  needs  the  MSL  analog  to 
digital  radiation  monitor  upgrade 
because  General  Electric  no  longer 
manufactures  the  analog  monitor 
currently  installed  at  the  plant.  Thus, 
the  utility  is  not  sure  replacement  parts 
will  be  available  in  the  future.  The 
monitors  are  also  becoming  obsolete. 
The  proposed  change  represents  an 
unreviewed  safety  question,  as  defined 
in  10  ere  part  59.  The  digital  monitors 
use  a  microcomputer,  and  have 
electronic  cin;iiits  that  could  be 
susceptible  to  common-mode  failures. 
Failure  mechanisms  include  software, 
electrostatic  discharge,  and 
electromagnetic  and  radio  frequency 
interference.  Thus,  the  licensee  needs 
prior  NRC  approval  and  a  license 
amendment  to  make  the  change. 

Environmental  Impacts  of  the  Proposed 
Action 

The  proposed  exemption  would  not 
adversely  affect  radiation  monitor 
functions  since  the  licensee  determined 
the  replacement  monitor  is  an  exact 
replacement  for  the  analog  monitors. 
The  MSL  radiation  monitors  detect  fuel 
element  failures,  and  trip  the  main 
condenser  mechanical  vacuum  pump 
and  associated  discharge  valve.  The  new 
digital  monitors  will  continue  to  do 
these  functions.  The  digital  monitor  has 
present  day  state  of  the  art  technology 
and  features,  including  improved  drift 
rate,  instrument  accuracy  and 
resolution,  and  reliability.  The  existing 
analog  monitors  have  problems  with 
signal  drift,  spiking,  inaccuracy,  and 
channel  drawer  failures.  The  new 
installation  will  use  the  existing  ion 
chamber  detectors  and  associated 
inplant  cabling. 

issuing  this  exemption  will  not 
increase  accident  probability  or  result  in 
any  environmental  impacts  beyond 
those  evaluated  in  the  WNP-2  Final 
Environmental  Statement.  Therefore, 
the  proposed  changes  do  not  increase 
the  probability  or  consequences  of 
accidents,  no  changes  are  being  made  in 
the  types  of  any  effluents  that  may  be 
released  offsite,  and  there  is  no 
significant  increase  in  the  allowable 
individual  or  cumulative  occupational 
radiation  exposure.  Accordingly,  the 
Commission  concludes  that  this 
proposed  action  would  result  in  no 
significant  radiological  environmental 
impact. 

With  regard  to  potential 
nonradiological  impacts,  the  proposed 
e.xemption  does  not  affect 


nonradiological  plant  effluents  and  has 
no  other  environmental  impact. 
Therefore,  the  Commission  concludes 
that  there  are  no  significant 
nonradiological  environmental  impacts 
associated  with  the  proposed 
exemption. 

The  Notice  of  Consideration  of 
Issuance  of  Amendment  to  Facility 
Operating  License  and  Opportunity  for 
a  Hearing  in  connection  with  this  action 
was  published  in  the  Federal  Register 
on  March  10,  1994  (59  FR  11334).  No 
request  for  hearing  or  petition  for  leave 
to  intervene  was  filed  following  this 
notice. 

Alternative  to  the  Proposed  Action 

Any  alternative  with  equal  or  greater 
environmental  impact  does  not  need  to 
be  evaluated  since  the  Commission  has 
concluded  that  the  environmental 
effects  of  the  proposed  action  are  not 
significant. 

The  principal  alternative  would  be  to  " 
deny  the  license  amendment  request. 
This  would  not  reduce  the  facility's 
environmental  impact,  and  would  result 
in  a  larger  expenditure  of  licensee 
resources  to  maintain,  calibrate,  and  test 
the  MSL  radiation  monitors. 

Alternative  Use  of  Resources 

This  action  does  not  use  resources  not 
previously  considered  in  the  Final 
Environmental  Statement  related  to 
operation  of  the  Washington  Nuclear 
Project,  Unit  No.  2  dated  December 
1981. 

Agencies  and  Persons  Consulted 

The  Commission's  staff  reviewed  the 
licen.see's  request  and  consulted  the 
Washington  State  official.  The  state  [ 

official  had  no  comments. 

Finding  of  No  Significant  Impact 

Based  upon  the  foregoing 
environmental  assessment,  the 
Commission  concludes  that  the 
proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment.  Accordingly,  the 
Commission  has  determined  not  to 
prepare  an  environmentall  impact 
statement  for  the  proposed  exemption. 

For  further  details  with  respect  to  this 
action,  see  the  November  30.  1994. 
request  for  license  amendment  which  is 
available  for  public  inspection  at  the 
Commission's  Public  Document  Room. 
2120  L  Street,  NW.,  Washington,  DC 
20555. 

Dutcd:  Dnted  dt  RfKkviilo.  Maryland,  this 
25th  diivof  Miiv  1994. 


For  The  Nuclear  Regulatory  (>>nimission 
Theodore  R.  Quay, 

nirertor.  Project  Directorate  TV-3.  Division 
of  Reactor  Projects— III/ IV.  Office  ofNiwhnr 
Reactor  Regulation. 
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[I  A  94-12] 

Kelli  J.  Hinds;  Muncie,  Indiana;  Order 
Prohibiting  Involvement  In  Licensed 
Activities  (Effective  Immediately) 

I 

B.'jJI  Memorial  Hospital,  Muncie, 
Indiana  (Ball  or  Licensee)  is  the  holder 
of  Byproduct  Material  License  No.  13- 
00951-03  issued  by  the  Nuclear 
Regulatory  Commission  (NRC  or 
Commission)  pursuant  to  10  CFR  parts 
30  and  35.  The  license  authorizes  the 
use  of  byproduct  material  for  medical 
purposes  pursuant  to  10  CFR  part  35 
(e.g.,  as  radiopharmaceuticals  identified 
in  10  CFR  35.100,  35.200  and  35.300;  as 
brachytherapy  sources  identified  in  10 
CFR  35.400;  as  sealed  sources  identified 
in  10  CFR  35.500;  and  as  prepackaged 
in  vitro  kits  identified  in  10  CFR  31.11). 
The  facility  where  licensed  materials  are 
authorized  for  use  and  storage  is  located 
at  2401  University  Avenue,  Muncie, 
Indiana.  The  licen.se.  originally  is.sued 
on  Augu.st  19.  1958.  was  last  amended 
on  February  24.  1994.  The  license  was 
due  to  expire  on  December  31,  1993,  but 
continues  in  effect  pursuant  to  10  CFR 
30.37(b). 

Ms.  Kelli  J.  Hinds  was  employed  by 
Ball  from  October  17,  1988.  until  her' 
employment  was  terminated  by  Ball 
effective  September  23,  1993.  She  most 
recently  held  the  position  of  Aciing 
Chief  Nuclear  Medicine  Technologist  at 
Ball  with  responsibilities  involving 
compliance  with  NRC  requirements  for 
the  use  of  byproduct  materials. 

:i 

On  July  19,  1993,  the  NRC  Region  III 
Office  received  information  from  an 
individual  outside  of  the  Licensee's 
organization  that  the  Licensee  was 
investigating  an  allegation  that  it 
received  from  one  of  its  nuclear 
medicine  technologists  in  early  )une 
1993.  NRC  contacted  the  Licensee  to 
verify  the  information  and  determined 
that,  allegedly,  the  Acting  Chief  Nuclear 
Medicine  Technologi.st  at  Bal!  Memorial 
Hospital.  Ms.  Kelli  J.  Hinds,  had 
increased  the  dosages  of 
radiopharmaceuticals  used  in  nuclear 
medicine  diagnostic  studies  in  order  to 
reduce  the  imaging  time  and  had 
falsified  the  records  of  the  dosage 
measurements.  In  mid-June  1993. 


during  the  Licensee's  investigation,  Ms. 
Hinds  admitted  that  she  increased  the 
dosages  of  radiopharmaceuticals  given 
to  patients  for  nuclear  medicine 
diagnostic  studies  in  order  to  minimize 
a  patient's  discomfort,  to  reduce  the 
duration  of  a  study  of  a  critically  ill 
.     patient,  or  to  enhance  the  clarity  of  the 
image  for  a  study  performed  on  an  obese 
patient.  Based  on  the  Licensee's 
investigation,  the  Licensee  terminated 
Ms.  Hinds'  emplovmenf  on  September 
23.  1993. 

The  NRC  commenced  an  inspection 
on  July  21,  1993,  and  determined  that, 
for  approximately  10  percent  of  the 
lung,  liver,  bone  and  gastrointestinal 
tract  imaging  studies  using  technetium- 
99m  and  xenon-133  that  she  performed 
between  Ck;tober  1988  to  June  1993.  Ms. 
Hinds  increased  the  dosages  of  the 
radiopharmaceutical  by  as  much  as  40 
percent  above  the  approved  dosage 
ranges  without  authorization  from  a 
physician  authorized  user.  Further,  Ms. 
Hinds  entered  false  information  in  the 
dosage  measurement  records  [i.e.. 
do.sages  within  the  approved  range  were 
indicated  in  the  records  even  though  the 
actual  administered  dosages  were 
higher).  In  addition,  even  after  Ms. 
Hinds  became  Acting  Chief  Nuclear 
Medicine  Technologist  in  December 
1992,  she  stated  that  she  requested  and 
received  approval  from  the  Radiation 
Safety  Committee  to  increase  dosage 
amounts  for  various  studies  but 
continued  to  admini.ster  dosages  greater 
than  the  authorized  quantities  without 
physician  approval  and  recorded  false 
information.  As  a  result  of  the  NRC 
inspection,  a  Confirmatory  Action  Letter 
(CAL)  was  issued  to  the  Licen.see  on 
July  26,  1993.  and  a  Confirmatory  Order 
was  issued  to  the  Licensee  on  0<;tober 
20,  1993  (EA  93-215).  The  CAL  and 
Order  documented  specific  procedures 
and  verifications  to  prevent  any  further 
unauthorized  increases  in  patient 
dosages. 

The  NRC  Office  of  Investigations  (OI) 
i.T  conducting  an  investigation  of  this 
matter.  While  the  investigation  has  not 
been  completed,  the  available 
information  establishes  that,  since  1988. 
Ms.  Hinds  deliberately  increased  the 
dosges  of  NRC-licensed  materials  used 
in  certain  nuclear  medicine  procedures 
and  attempted  to  conceal  the  increa.se  in 
the  dosage  by  falsifying  the  dosage 
measurement  records.  In  a  transcribed 
sworn  statement  on  September  1.  1993. 
Ms.  Hinds  stated  that  she  was  aware  of 
the  authorized  radiopharmaceutir^l 
dosage  limits  at  Ball  and  she  admitted 
that,  since  1988,  she  has  increased  the 
dosage  of  radiopharmaceuticals  given  to 
some  patients  without  expre.ss 
authorization  from  a  physician 


authorized  user  and  that  she  falsin»;d 
the  records  of  those 
radiopharmaceutical  dosage 
measurements.  Although  the  NRC 
investigation  is  continuing,  the 
following  significant  violations  have 
been  identified  to  date: 

A.  Ms.  Hinds'  deliberate  actions 
caused  the  Licensee  to  be  in  violation  of 
10  CFR  35.25(a)(2)  in  that  Ms.  Hinds 
failed  to  follow  the  instructions  of  the 
supervising  physician  authorized  users 
as  contained  in  the  Lict;nsees 
procedure,  "Approved  Dose  Ranges  of  . 
Radiopharmaceutical  Use."  That 
procedure  specifies  the  radioisotope, 
procedures  and  dosage  ranges  to  be 
used.  Ms.  Hinds  intentionally  increased 
the  dosages  beyond  the  range  prescribed 
by  the  prcw.edure. 

B.  Ms.  Hinds'  deliberate  actions 
caused  the  Licensee  to  be  in  violation  of 
License  Condition  No.  16.  which 
requires  ihe  Licensee  to  implement  the 
model  safety  rules  published  in  NRC 
Regulatory  Guide  10.8.  appendix  I.  Item 
14.  Item  14  requires  that  each  patient 
do.sage  be  a.ssayed  in  the  dose  calibrator 
and  prohibits  the  use  of  a  dosage  if  it  is    ' 
more  than  10  percent  off  from  the 
pre.scribed  dosage.  Ms.  Hinds  indicated 
that  she  increased  some  patient  dosages 
by  10-40%. 

C.  Ms.  Hinds'  deliberate  a<:tions 
caused  the  Licensee  to  be  in  violation  of 
10  CFR  30.9(a),  which  requires  that 
records  required  to  be  maintained  by  a 
licensee  be  complete  and  accurate  in  ail 
material  respet;ts.  More  specifically,  10 
CFR  35.53(c)  requires  that  records  of  the 
measurement  of  radiopharmaceutical 
do.s.iges  contain  certain  information, 
including  the  prescrilMnl  dosage  and 
activity  of  the  dosage  at  the  time  of 
measurement.  Ms.  Hinds  admitted  that 
from  Ck:fober  1988  to  June  1993,  she 
increa.sed  the  activity  of  some 
radiopharmaceutical  dosages  after  the 
initial  assay  was  performed  and  she  did 
not  enter  into  the  dosage  measurement 
records  the  actual  activity  of  the 
radiopharmaceutical  that  was  given  to 
some  patients.  Rather,  she  entered  an 
activity  level  which  w.is  within  the 
dosage  range  prescribed  by  the 
physician  authorized  users  at  Ball. 

The  deliberate  actions  described  in 
A-C  above  (uiused  Ms.  Hinds  to  be  in 
violation  of  10  CFR  30.10(.i)(l).  which 
requires  in  part  that  any  eniploy»>e  of  a 
licensee  may  not  engage  in  deliberate 
misconduct  that  causes  or.  but  for 
detection,  would  have  caused,  a. 
licensee  to  be  in  violation  of  any  rule, 
regulation,  or  order,  or  any  term, 
condition,  or  limitation  of  any  lionsu, 
issued  by  the  Commission. 
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As  the  Licensee's  Acting 
Nuclear  Medicine 
approximately  December 
June  1993.  Ms.  Hinds  su 
other  nuclear  medicine  tec 
employed  by  Ball  and  Ms. 
responsible  for  ensuring 
Commission's  rules,  regu 
license  conditions  in  her 
responsibility  were  met  an< 
that  were  created  to  demon  itrate 
compliance  with  the  Comrr  ission  s 
rules,  regulations,  and  1 
conditions  were  true  and 
material  respects. 

As  set  fortn  above,  Ms.  H  nds  engaged 
in  deliberate  misconduct  frum  October 
1988  through  June  1993,  by 
the  dosages  of  radio 
given  to  patients  at  Ball 
Hospital  without  first  recei 
approval  of  a  physician  aut 
as  required  by  the  Commis 
regulations.  Ms.  Hinds 
in  deliberate  misconduct  b^ 
false  information  into  the 
measurement  records  for 
actually  given  to  patients, 
constitute  violations  of  10 
35.25(a)(2),  35.53.  and  Cone 
of  NRC  Byproduct  Materia 
13-00951-03  on  the  part 
Licensee;  and  violations  of 
on  the  part  of  Ms.  Hinds. 

Consequently,  I  lack  the 
reasonable  assurance  the 
activities  can  be  conducted 
compliance  with  the  Commi 
requirements  and  that  the 
safety  of  the  public  will  be 
Ms.  Hinds  is  permitted  at  tl 
supervise  or  otherwise  reen 
licensed  activities.  There 
health,  safety  and  interest 
Ms.  Hinds  be  prohibited 
involved  in  any  NRC-li 
for  a  period  of  one  year  fron  i 
of  this  Order.  In  addition,  fi 
year  period  from  the  date  o 
the  public  health,  safety  anc 
require  that  Ms.  Hinds  be 
(1)  Provide  a  copy  of  this 
prospective  employer  who 
NRC-licensed  activities  at 
Ms.  Hinds  solicits  or  begins 
employment  with  such 
employer.  The  purpose  of 
so  that  any  prospective  em 
aware  of  Ms.  Hinds'  prohi 
NRC-licensed  activities  for 
year  from  the  date  of  this 
that  any  prospective  employ 
of  the  Order  prior  to  making 
regarding  Ms.  Hinds  employ  ment  in 
NRC-licensed  activities  for 
years  follov^ring  the  1  year 
from  NRC-licensed  activiti 
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notify  the  NRC  of  the  acceptance  of 
employment  involving  NRC-licensed 
activities  to  assure  that  the  NRC  can 
monitor  the  status  of  Ms.  Hinds' 
compliance  with  the  Commission's 
regulatory  requirements.  Furthermore, 
pursuant  to  10  CFR  2.202, 1  find  that  the 
significance  of  the  conduct  described 
above  is  such  that  the  public  health, 
safety  and  interest  require  that  this 
Order  be  immediately  effective. 

IV 

Accordingly,  pursuant  to  sections  81, 
161b,  161c,  161i,  1610.  182  and  186  of 
the  Atomic  Energy  Act  of  1954,  as 
amended,  and  the  Commission's 
regulations  in  10  CFR  2.202,  10  CFR 
part  30,  and  10  CFR  part  35,  It  Is  Hereby 
Ordered,  Effective  Immediately,  That: 

A.  Ms.  Kelli  J.  Hinds  is  prohibited 
from  engaging  in  NRC-licensed 
activities  for  a  period  of  one  year  from 
the  date  of  this  Order.  NRC-licensed 
activities  are  those  activities  which  are 
conducted  pursuant  to  a  specific  or 
general  license  issued  by  the  NRC, 
including,  but  not  limited  to,  those 
activities  of  Agreement  State  licensees 
conducted  pursuant  to  the  authority 
granted  by  10  CFR  150.20. 

B.  For  a  period  of  three  years  from  the 
date  of  the  Order,  Ms.  Hinds  shall: 

1 .  Provide  a  copy  of  this  Order  to  any 
prospective  employer  who  engages  in 
NRC-licensed  activities  (as  defined  in  A 
above)  at  the  time  that  Ms.  Hinds 
solicits  or  begins  negotiating 
emplojTnent  with  such  prospective 
employer.  The  purpose  of  this 
requirement  is  to  ensure  that  all 
prospective  employers  are  aware  of  Ms. 
Hinds'  prohibition  from  engaging  in 
NRC-licensed  activities  for  a  period  of  1 
year  from  the  date  of  this  Order  and  are 
aware  of  the  Order  prior  to  making  a 
decision  regarding  Ms.  Hinds' 
employTnent  in  NRC-licensed  activities 
for  a  period  of  2  years  following  the  1 
year  prohibition  from  NRC-licensed 
activities. 

2.  With  20  days  of  her  acceptance  of 
an  employment  offer  involving  NRC- 
licensed  activities,  or  her  becoming 
involved  in  NRC-licensed  activities, 
provide  notice  to  the  Director,  Office  of 
Enforcement,  U.S.  Nuclear  Regulatory 
Commission.  Washington.  DC  20555.  of 
the  name,  address,  and  telephone 
number  of  the  employer  or  the  entity 
where  she  is.  or  will  be,  involved  in  the 
NRC-licensed  activities. 

C.  If  Ms.  Hinds  is  currently  involved 
in  NRC-licensed  activities  at  any 
employer  or  entity,  Ms.  Hinds  shall,  in 
accordance  with  Paragraph  IV.A  above, 
immediately  cease  involvement  in  the 
NRC-licensed  activities  and.  within  20 
days  of  the  date  of  this  Order,  provide 


notice  to  the  Director,  Office  of 
Enforcement,  at  the  address  in 
Paragraph  IV.B.2  above,  of  the  name, 
address,  and  telephone  number  of  the 
employer  or  entity  where  the  licensed 
activities  were  being  conducted. 

The  Director,  Office  of  Enforcement. 
NRC,  may,  in  writing,  relax  or  rescind 
any  of  the  above  conditions  upon 
demonstration  by  Ms.  Hinds  of  good 
cause. 


In  accordance  with  10  CFR  2.202,  Ms. 
Kelli  J.  Hinds  must,  and  any  other 
person  adversely  affected  by  this  Order 
may,  submit  an  answer  to  this  Order, 
and  may  request  a  hearing  within  20 
days  of  the  date  of  this  Order.  The 
answer  may  consent  to  this  Order. 
Unless  the  answer  consents  to  this 
Order,  the  answer  shall,  in  writing  and 
under  oath  or  affirmation,  specifically 
admit  or  deny  each  allegation  or  t.harge 
made  in  this  Order  and  shall  set  forth 
the  matters  of  fact  and  law  on  which 
Ms.  Hinds  or  other  persons  adversely 
affected  relies  and  the  reasons  as  to  why 
the  Order  should  not  have  been  issued. 
Any  answer  or  request  for  a  hearing 
shall  be  submitted  to  the  Secretary,  U.S. 
Nuclear  Regulatory  Commission,  ATTN: 
Chief,  Docketing  and  Service  Section, 
Washington,  DC  20555.  Copies  also 
shall  be  sent  to  the  Director,  Office  of 
Enforcement,  U.S.  Nuclear  Regulatory 
Commission.  Washington.  DC  20555;  to 
the  Assistant  General  Counsel  for 
Hearings  and  Enforcement  at  the  same 
address;  to  the  Regional  Administrator, 
Region  III,  U.S.  Nuclear  Regulatory 
Commission.  801  Warrenville  Road, 
Lisle.  Illinois  60532-4351;  and  to  Ms. 
Hinds,  if  the  answer  or  hearing  request 
is  by  a  person  other  than  Ms.  Hinds.  If 
a  person  other  than  Ms.  Hinds  request 
a  hearing,  that  person  shall  set  forth 
with  particularity  the  manner  in  which 
his  or  her  interest  is  adversely  affected 
by  this  Order  and  shall  address  the 
criteria  set  forth  in  10  CFR  2.714(d). 

If  a  hearing  is  requested  by  Ms.  Hinds 
or  a  person  whose  interest  is  adversely 
affected,  the  Commission  will  issue  an 
Order  designating  the  time  and  place  of 
any  hearing.  If  a  hearing  is  held,  the 
issue  to  be  considered  at  such  hearing 
shall  be  whether  this  Order  should  be 
sustained. 

Pursuant  to  10  CFR  2.202(c)(2)(i).>ls. 
Hinds,  or  any  person  adversely  affected 
by  this  Order,  may  in  addition  to 
demanding  a  hearing,  at  the  time  that 
answer  is  filed  or  sooner,  move  the 
presiding  officer  to  set  aside  the 
immediate  effectiveness  of  the  Order  on 
the  ground  that  the  Order,  including  the 
need  for  immediate  effectiveness,  is  not 
based  on  adequate  evidence  but  on  mere 
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suspicion,  unfounded  allegations,  or 
error. 

In  the  absence  of  any  request  for  a 
hearing,  the  provisions  specified  in 
section  IV  above  shall  be  final  20  davs 
from  the  date  of  this  Order  without 
further  order  or  proceedings.  An 
Answer  or  a  Request  for  a  Hearing  Shall 
Not  Stay  the  Immediate  Effectiveness  of 
This  Order. 

For  Thi!  Nuclear  Regulatorv  Commission 

Dated  at  Rockville.  Mar\Ianri.  this  2.3rd  day 
of  May  1094. 

Hugh  L.  Thompson.  Jr.. 

Deputy  Executive  Director  for  Sudcar 
Materials  Safety,  Safeguards  and  Operations 
Supports. 

IFR  Doc.  94-13251  FiJed  5-31-94;  8:45  am) 

BILLING  CODE  75M-0t-M 


[Docket  No.  50-316] 

Indiana  Michigan  Power  Co.  (DC  Cook 
2);  Exemption 

I 

Indiana  Michigan  Power  Company 
(the  licensee)  is  the  holder  of  Facility 
Operating  License  No.  DPR-74  which 
authorizes  operation  of  the  Donald  C. 
Cook  Unit  2  Nuclear  Plant  at  steady- 
state  reactor  power  levels  not  in  excess 
of  3411  megawatts  thermal.  The  Cook  2 
facility  is  a  pressurized  water  reactor 
located  at  the  licensee's  site  in  Berrien 
County,  Michigan.  The  license  provides, 
among  other  things,  that  it  is  subject  to 
all  rules,  regulations,  and  Orders  of  the 
Nuclear  Regulatory  Commission  (the 
Commission)  now  or  hereafter  in  effect. 

U 

Section  50.54(o)  of  10  CFR  part  50 
requires  that  primary  reactor 
containments  for  water  cooled  power 
reactors  be  subject  to  the  requirements 
of  appendix  J  to  10  CFR  part  50. 
Appendix  J  contains  the  leakage  test 
requirements,  schedules,  and 
acceptance  criteria  for  tests  of  the  leak 
tight  integrity  of  the  primary  reactor 
containment  and  systems  and 
components  which  penetrate  the 
containment. 

Paragraph  III.D.2.(a)  of  appendix  J  to 
10  CFR  part  50  requires,  in  part,  that 
Type  B  tests,  except  tests  for  air  locks, 
shall  be  performed  during  reactor 
shutdown  for  refueling,  or  other 
convenient  intervals,  but  in  no  case  at 
intervals  greater  than  2  years.  Type  B 
tests  are  intended  to  detect  local  leaks 
and  to  measure  leakage  across  each 
pressure-containing  or  leakage-limiting 
boundary  for  certain  reactor 
containment  penetrations. 

Paragraph  UI.D.a.  of  appendix  J  to  10 
CFR  part  50  requires  that  Tvpe  C  tests 


shall  be  performed  during  each  reactor 
shutdown  for  refueling  but  in  no  case  at 
intervals  greater  than  2  >'ears.  T\pe  C 
tests  are  intended  to  measure 
containment  isolation  valve  leakage 
rates  for  certain  containment  isolation 
valves. 

Pursuant  to  10  CFR  50.12(a),  the  NRC 
may  grant  exemptions  from  the 
requirements  of  the  regulations  (1) 
which  are  authorized  by  law,  will  not 
present  an  undue  risk  to  the  public 
health  and  safety,  and  are  consistent 
with  the  common  defense  and  securitv; 
and  (2)  where  special  circumstances  are 
present. 

Ill 

By  letter  dated  March  9,  1994.  and 
supplemented  April  13,  1994.  the 
licensee  requested  a  one-time 
exemption  from  the  requirements  of  10 
CFR  part  50.  appendix  J.  III.D.2.(a)  and 
III.D.3  for  a  period  of  150  days  for  the 
testing  of  Type  B  and  C  penetrations. 

The  underlying  purpose  of  the 
requirement  to  perform  Type  B  and  C 
containment  leak  rate  tests  at  intervals 
not  to  exceed  2  years  is  to  ensure  that 
any  potential  leakage  pathways  through 
the  containment  boundary  are  identified 
within  a  time  span  that  prevents 
significant  degradation  from  continuing 
or  being  unknown,  and  long  enough  to 
allow  the  tests  to  be  conducted  during 
scheduled  refueling  outages.  This 
interval  was  originally  published  in 
appendix  J  when  refueling  cycles  were 
conducted  at  approximately  annual 
intervals  and  has  not  been  changed  to 
reflect  18-month  or  2-year  operating 
cycles.  It  is  not  the  intent  of  the 
regulation  to  require  a  plant  shutdown 
solely  for  the  purpose  of  conducting  the 
periodic  leak  rate  tests.  Based  on 
historical  data  at  Cook  any  incremental 
increase  in  leakage  because  of  the 
extension  would  be  expected  to  be 
small.  Corrective  actions  taken  for 
several  Type  C  valves  that  were  found 
with  excessive  leakage  in  1992  provide 
increased  assurance  that  these 
components  will  perform  their  safety 
function.  In  addition,  recent  as-found 
leak  rates,  which  were  only  a  small 
fraction  above  the  previous  as-lef^  leak 
rates,  have  been  30  percent  of  the 
established  reference  leak  rates. 
Therefore,  since  the  extension  is 
relatively  short  compared  to  the  2-year 
test  interval  requirement,  it  is  unlikely 
that  substantial  degradation  of  the 
containment  components  leading  to  the 
failure  of  the  containment  to  perform  its 
safety  function  would  occur.  As  a  result, 
the  application  of  the  regulation  in  the 
particular  circumstances  is  not 
necessary  to  achieve  the  underlying 
purpose  of  the  rule. 


IV 

Based  on  the  above,  the  NRC  staff  has 
concluded  that  the  licensees  proposed 
increase  of  the  2-year  time  inter,  a)  for 
performing  Type  B  and  C  containment 
leak  rate  tests  will  not  present  an  undue 
risk  to  the  public  health  and  safety  and 
is  consistent  with  the  common  defense 
and  security.  The  NRC  staff  has 
determined  that  there  are  special 
circumstpnces  present,  as  specified  in 
10  CFR  50.12(a)(2).  such  that 
application  of  10  CFR  part  50,  appendix 
J.  sections  Ill.D.2.(a)  and  III.D.3.  are  not 
necessary  in  order  to  achieve  the 
underlying  purpose  of  this  regulation. 

Accordingly,  the  Commission  has 
determined  that,  pursuant  to  10  CFR 
50.12.  this  exemption  as  described  in 
section  III  above  is  authorized  by  law. 
will  not  present  an  undue  risk  to  the 
public  health  and  safety,  and  is 
consistent  with  the  common  defense 
and  security.  The  Commission  further 
determines  that  special  circumstances 
as  provided  in  10  CFR  50.12(a)|2)(i))  are 
present  in  that  application  of  the 
regulation  in  the  particular 
circumstances  is  not  necessary  to 
achieve  the  underlying  purpose  of  the 
rule. 

Therefore,  the  Commi,~.sion  hereby 
grants  a  one-time  exemption  as 
described  in  section  in  above  from  the 
requirement  in  10  CFR  part  50. 
appendix  J,  III.D.2.(a)  and  111.0.3  to 
extend  the  allowed  interva'l  between  the 
performance  of  Type  B  and  C 
containment  leak  tests  by  150  days. 

Pursuant  to  10  CFR  51.32.  the 
Commission  has  determined  that  the 
granting  of  this  exemption  will  have  no 
significant  impact  on  the  environment 
(59  FR  22870). 

This  exemption  is  effeaive  upon 
issuance. 

For  The  Nuclear  Regulatory  Commission. 

Bated  at  Rockville,  Mar\  land  this  241  h  day 
of  May  1994. 

Jack  W.  Roe, 

Director.  Division  of  Reactor  Project'^—Ul  7V 
Office  of  Nuclear  Reactor  Regulation. 
IFR  Doc.  94-13250  Filed  5-31-94:  8:45  am) 
BiLUNo  coDC  rsm-ot-M 
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SECURITIES  AND  EXCHANGE 
COMMISSION 


[Release  No.  34-34103;  File  N< 
93-18] 


SR-Amex- 


Setf-Regulatory  Organl2ati<  ns;  Order 
Approving  and  Notice  of  Fi  ing  and 
Order  Granting  Accelerated  Approval 
of  Amendment  No.  3  to  a  Proposed 
Rule  Change  by  tt>6  American  Stock 
Exchange,  Inc.,  Relating  to  Position 
Limits  on  Options  on  the  S^P  MidCap 
Index 


Ant- 


May  24.  1994. 

On  April  20.  199.1,  the 
Stock  Exchange,  Inc.  ("Ame 
■'Exchange")  filed  with  the  J 
and  Exchange  Commission 
("Commission"),  pursuant 
19(b)(1)  of  the  Securities 
of  1934  ("Act").' and  Rule  1 
thereunder.^  a  proposed  ruit 
relating  to  options  on  its  S&l' 
Index  ("MID").  Notice  of  the 
appeared  in  the  Federal  Reg 
June  22.  1993.3  No  comment 
were  received  on  the  pro_ 
change.  The  Amex  subsequ 
Amendment  No.  1  to  the 
change  on  January  7.  1994, 
No.  2  on  May  5. 1994,  and  .' 
No.  3  on  Mav  19. 1994. «  Thi 
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'15U.S.C  78A(b)(l)  (19881 

-  17  CFR  240.19b-4  (1992). 

'  See  Securities  Exchange  Act  Rel 
(liine  16,  1993).  M  FR  33960  (June  2 

'  In  Amendment  Nos.  1  and  2.  the 
propoMid  changes  to  the  position  anc 
limits  and  hedge  exemptions  for  Mm 
proposed  In  the  original  filing.  See 
(ildin"  McCrath,  Managing  Director  a 
Counsel.  Derivative  Sacuritiet.  Amex 
Zack.  Branch  Chief.  Office  of  Derivat 
(Hersight  CODEO").  Division  of 
("Division").  Commission,  dated  Ji 
and  Letter  from  Claire  McGrath. 
itnd  Special  Counsel.  Derivative  Secu 
to  Michael  Walinskas.  Branch  Chief, 
Uiv  ision.  Commission,  dated  May  5. 
changes  proposed  in  Amendment 
however,  were  withdrawn  and  su. 
changes  proposed  in  AmendmentNo, 
Specifically,  in  Amendment  No.  3  lh« 
propose*  to:  (1)  Raise  position  and  ( 
fro  MiB  option*  to  45.000  contracts 
side  of  the  market  with  no  more  than 
contracts  in  series  with  the  near-term 
provide  that  no  more  than  25.000  Mil 
contracts  may  be  used  for  purposes  of 
advantage  of  any  differential  in  price 
MID  and  the  securities  underlying 
eliminate  It*  earlier  proposal  seeking 
oxemplion  of  75.000  contracts  on  the 
the  market:  (4)  limit  the  customer  fac 
exemption  for  member  organizations 
uf  75.000  MID  options  contracts  on  ihi 
of  the  market:  (5)  eliminate  its  earlier 
,->c«»king  a  money  manager  exemption 
optionR  positions:  and  (6)  amend  Rule 
Commentary  .02.  to  set  forth  the  inde) 
the  contract  limits  for  which  facilitat 
liave  been  approved  by  the  Commi 
from  Claire  McGrath.  Managing 
Si«oci;il  Counsel.  Derivative  Securities 
MiLhacI  Walinskas.  Branch  Chief, 
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approves  the  Exchange's  proposal,  as 
amended. 

Since  the  inception  of  standardized 
options  trading,  the  options  exchanges 
have  had  in  place  rules  imposing  limits 
on  the  aggregate  number  of  options 
contracts  of  the  same  class  that  a  market 
participant  or  market  participants  acting 
in  concert  could  hold  or  exercist;. 
Specifically,  these  restrictions  are 
known  as  position  and  exercise  limits."^ 
These  rules  are  intended  to.  among 
other  things,  prevent  the  establishment 
of  large  options  positions  that  con  be 
used  to  manipulate  or  disrupt  the 
underlying  market  so  as  to  benefit  the 
holder  of  an  options  position. 

According  to  the  Amex.  active 
participants  in  the  MID  options  market 
have  included  institutional  and 
professional  investors  with  large  stock 
portfolio  holdings  who  use  MID  options 
as  a  mechanism  to  hedge  those 
holdings.  With  trading  interest 
continuing  to  grow,  the  Exchange  has 
received  some  complaints  from  member 
firms  that  current  MID  position  limits 
are  too  restrictive  and  have  caused  some 
users  to  utilize  the  over-the-counter 
derivatives  market  to  fashion  contracts 
to  meet  their  needs.^  The  Exchange 
believes  that  increasing  position  and 
exercise  limits  for  MID  options  from 
current  limits  and  allowing  a  customer 
facilitation  exemption  from  position  and 
exercise  limits  will  increase 
institutional  use  of  this  product  which 
will  benefit  not  only  the  beneficiaries  of 
assets  managed  by  these  institutions  but 
also  the  market  as  a  whole  through 
increased  liquidity. 

Currently.  Exchange  rules  provide  for 
MID  position  and  exercise  limits  of 
25,000  contracts  on  the  same  side  of  the 
market  with  a  "telescoping"  provision 
that  no  more  than  15.000  of  such 
contracts  may  be  held  in  series  with  the 
nearest  expiration  month.  The  Exchange 
now  proposes  to:  (1)  Increase  MID 
position  and  exercise  limits  to  45.000 
contracts  on  the  same  side  of  the  market 


Commission,  dated  May  19. 1994  ("Amendment 
No.  3"). 

"^  Position  limits  impose  a  ceiling  on  the  number 
of  options  contracts  relating  to  an  underlying 
instrument  which  an  investor,  or  group  of  investors 
acting  in  concert,  may  own  or  control.  Exercise 
limits  prohibit  the  exercise  by  an  investor,  or  group 
of  investors  acting  in  concert,  of  more  than  a 
specified  number  of  option  contracts  on  a  particular 
underlying  security  within  five  consecutive 
business  days. 

'See  Letter  from  Bruce  flackett.  Managing 
Director  and  Member  of  Executive  Conimitte«, 
Salomon  Brothers,  to  Howard  Baker,  Vice  Prusidnnt, 
Amex.  dated  April  12.  1993:  Letter  fmm  William  S. 
Dlskin.  Managing  Director.  Furman  Sell 
Incorporated,  to  Howard  Baker.  Vice  President, 
Amex,  dated  March  19.  1993;  Letter  from  Tom 
Peters.  Managing  Director,  Susquehanna  Investment 
(iroup.  to  Howard  Baker.  Vice  President,  Amox. 
daltd  March  22.  1993. 


with  a  telescoping  provision  of  no  more 
than  25.000  contracts  on  the  same  side 
of  the  market  in  series  with  the  nearest 
expiration  month;  (2)  provide  that  no 
more  than  25,000  MID  options  contracts 
may  be  used  for  index  arbitrage;  and  (3) 
provide  an  exemption  from  position  and 
exercise  limits  for  member  firms  of 
75,000  MID  contracts  on  the  same  side 
of  the  market  for  the  facilitation  of 
customer  orders  for  MID  options,^ 

As  discussed  below,  the  Commission 
believes  that  the  Amex  proposal  is 
consistent  with  the  requirements  of 
Section  6  of  the  Act.  in  general,  and 
section  6(b)(5) »  in  particular,  in  that  it 
should  help  to  remove  impediments  to 
and  perfect  the  mechanism  of  a  free  and 
open  market,  promote  just  and  equitable 
principles  of  trade  and  protect  investors 
and  public  interest. 

Initially,  the  Commission  notes  that  in 
July  and  October  of  1992.  the 
Commission  approved  similar  increa.ses 
in  position  and  exercise  limits  and 
approved  customer  facilitation 
exemptions  for  the  Exchange's 
Institutional  Index  ("XII")  options^  and 
for  the  Chicago  Board  Options 
Exchange.  Inc.'s  ("CBOE")  Standard  & 
Poor's  500  Index  ("SPX")  options.'"  To 
the  Commission's  knowledge,  the 
incTeased  position  and  exercise  limits 
for  XII  and  SPX  options  have  not 
resulted  in  any  problems.  These 
increases  were  made  in  conjunction 
with  options  on  both  the  XII  and  SPX 
moving  from  afternoon  settlement 
(based  on  closing  prices  of  component 
stocks)  to  morning  settlement  (based  on 
opening  prices  of  component  stocks) 
("A.M.-Settlement").  Specifically,  the 
change  to  A.M.-Settlement  for  options 
on  the  XII  and  SPX  were  made  in 
response  to  concerns  about  stock  market 
volatility  experienced  on  expiration 
Fridays  and  particularly  on  the  four 
Fridays  per  year  (each  known  as  a 
"triple  witching  day")  when  individual 


'The  Exchange  also  originally  proposed  a 
position  limit  hedge  exemption  for  MID  options. 
Amex's  position  limit  hedge  exemption  for  broad- 
bia&ed  index  options  was  approved  as  a  one  year 
pilot  program  in  1988.  See  Securities  Exchange  Act 
Relea.sc  No.  25938  (July  22.  1988),  53  FR  28738 
(July  29.  1988).  The  pilot  was  subsequently 
extended  for  one  additional  year.  See  Securities 
E.\change  Act  Release  No.  27326  (October  2,  1989), 
54  FR  423121  (October  13,  1989).  Because  this  pilot 
program  lapsed  in  1990,  however,  the  Exchange  hai 
withdrawn  this  portion  of  the  proposal.  Telephone 
conversation  between  Claire  McGrath,  Managing 
Director  and  Special  Coun.sel,  Derivative  Securities. 
Amex.  and  Brad  Ritter,  Attorney,  CDEO.  Division, 
Commission,  on  May  23, 1994;  and  sec  Amendment 
No.  3,  supra  note  4. 

''15U.S.C7«f(b)(5)(l988). 

'•See  Securities  Exchange  Act  Release  No.  31330 
(October  16,  1992).  57  FR  48408  (October  23,  1992) 
("Exchange  Act  Release  No.  31330"). 

'"Sec  Securities  Exchange  Act  Release  No.  30944 
(July  21,  1992).  57  KR  3.3376  (July  28.  1992). 
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stock  options,  stock  index  options,  stock 
index  futures,  and  options  on  such 
futures  all  expire  together.  The 
Commission  notes,  however,  that  since 
its  introduction  in  February  of  1992," 
the  MID  has  always  had  2n  A.M.- 
Settlement  feature,  which,  according  to 
the  Exchange,  negates  any  "triple 
witching  day"  concerns  which  could  be 
attributed  to  increased  position  limits.»2 
The  Commission  further  notes  that  the 
proposed  MID  position  limits  would 
allow  a  significantly  smaller  portfolio  to 
be  fully  hedged  than  that  allowable 
pursuant  to  the  position  limits  approved 
for  options  on  the  SPX  and  Xn,»3  thus 
further  minimizing  ma.-iipulative 
concerns.  Accordingly,  the  Commission 
believes  that  the  A.M'-Settlement  of  the 
MID  is  helpful  in  insuring  that  Lhe 
increased  position  and  exercise  limits 
should  not  unduly  disrupt  the  market  in 
the  securities  underlying  the  MID. 

i  Position  and  Exercise  Limit  Increase 

In  analyzing  and  reviewing  specific 
position  and  exercise  limits  proposed  by 
the  options  exchanges,  the  Commission 
has  attempted  to  balance  two  competing 
concerns.  First,  position  limits  must  be" 
sufficiently  low  to  prevent  investors 
from  disrupting  the  underlying  cash 
market.  Second,  limits  .rnust  not  be 
established  at  levels  tr.a!  ^re  so  low  as 
to  unnecessarily  discourage 
participation  in  the  options  market  by 
institutions  and  other  investors  with' 
substantial  hedging  needs  or  io  prevent 
speciahsts  and  market  makers  from 
adequately  meeting  their  obligations  to 
maintain  fair  and  orderly  markets. 

The  Commission  believes  that  the 
proposed  position  and  exercise  limits 
may  increase  the  depth  and  liquidity  of 
the  MID  options  market  »•»  without 
significantly  increasing  concerns 
regarding  intermarket  manipulations  or 
disruptions  of  the  markets  for  the 
options  or  the  underlying  securities. 


"Sep  Securities  Lxchangr  Act  Hfifose  \n.  i02i0 
.l„ni.r„-,-  27.  1992),  57  FR  40-2  (Febrtir^  3.  )<'92). 

'-The  CoRimis.'^ion  continiic-s  lo  b«-iievr  th.)l 
f«if  ing  the  seltleme-jt  of  index  opiior.-.  on  opcninj!. 
as  oppo,<ied  to  clo-vng  pricps  on  f-»oiralion  Fridivs. 
.hf  Ips  alleviate  the  stock  cr.iirkei  voUtiliiv  once 
expf  r;enced  on  expiration  Krldovs.  Sre  Seci;ritipf 
Exchange  Act  Release  No.  2-1262  (March  27  viS:] 
S7FR  103.36  (April  3.  1987). 

'  J  Bo-ted  on  the  closing  vtiuf-.'  of  t.^p  v;ir,o:;.s 
indf'xes  on  May  2.  1994,  the  propoted  MID  po.silion 
limits  wojldallowa  pc>rtfo!ioof  approx;rr,.'>teiv 
S781.695  million  to  be  fully  heogfd.  whiio  the 
P'-isilion  limits  approved  for  the  XjJ  ^r.d  .SPX 
(excluding  applicable  position  lirr.ii  herfge 
exemptions)  would  allow  quolified  p-;,nfrii't>,«.  oi 
opproximaicly  S2.037  billion  and  S2  0j9  L.iJion. 
respectively,  to  be  fully  hedgod. 

'■"The  increase  in  position  li.niif  n-.rV  int:ca".e 
Trading  activity  in  MID  optionf  and  rr-iy  i.-icrestp 
market  depth  and  liquidity  by  p;ving  rr^k,~l 
j.irtu ■pant.-;  wider  iat,tudr  ir,  i-,-..     ;  to— r.-.-cp 
•":-•-"  r.foiio-,. 


Specifically,  the  Commission  notes  that 
the  MID  is  a  broad-based  index 
consisting  of  400  domestic  securities 
which  are  highly  capitalized,  and  have 
large  public  floats  and  high  trading 
volume.  As  the  Commission  has 
previously  stated,  markets  that  exhibit 
active  and  deep  trading,  as  well  as  broad 
public  ownership,  are  more  difficult  to 
manipulate  or  disrupt  than  less  active 
markets  with  smaller  public  floats. '^ 
Additionally,  the  proposed  position 
limits  include  a  25.000  contract 
telescoping  provision  for  near-term 
series  which  further  minimizes  the 
potential  for  manipulation  of  the  MID 
and  the  securities  underlying  the  MID  as 
expiration  of  a  particular" series  of  MID 
options  approache<i.  Finally,  even  with 
the  position  limit  increased  to  45.000 
contracts,  the  proposal  limits  to  25.000 
contracts  the  number  of  MID  options 
positions  that  may  be  used  for  purposes 
of  index  arbitrage.  This  is  consistent 
with  the  proposal  previously  approved 
by  the  Commission  regarding  options  on 
the  XII 16  and  senses  to  hirther  minimize 
the  potential  for  trading  in  MID  options 
to  disrupt  the  market  for  the  ser.urities 
underlying  the  index  Accordin^fy, 
given  the  size  and  breadth  of  the  .MID, 
the  Commission  doi^<  not  believt-  that 
increasing  the  posit icn  and  exercise 
limits  for  options  or,  t.n?  MID  a^ 
proposed  herein  will  increase L^e  MIDs 
susceptibility  to  manipulation  or 
increase  the  potential  for  disruption  in 
the  markets  for  the  underlying 
•securities. 

2.  Customer  Facilitation  Exemption 
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The  proposal  wouJd  also  enable  a 
member  organization  to  obtain  a 
position  limit  exemption  of  up  to  75.000 
contracts  on  the  same  side  of  the  market 
in  order  to  facilitiate  the  e.xecation  of 
large  customer  orders."  The 
Commi.ssjon  believes  that  this  cu.stomer 
facilitation  exemption  from  MID  option 
position  and  exercise  limit  rules  for 
member  organizations  may  further 
enhance  the  depth  and  Hquidity  of  t.he 
options  and  underlying  cash  ma-'kets  by 
providing  member?  preater  flexibility  in 
executing  large  .MZ)  c.'^'tion<.  turtorwr. 
orders. »« 


■'Speeg..SPn;r  IIP'  i>i'-.,rr^*  htl?'^^-*  No 
2S738  (M.-y  2-i.  ]5&8i.  f.j  Fh  20101  U^m  2.  1&88) 

"See  E»(  honja  ,^(  i  ftfh  ..-■-  Vc.  3i:i  .fi.  .<i,-.'o 
.lotp  9. 

"A  cu.'toiT.cr  f.,cJ;i!.,!;o-i  vc>  ?  ;s  <!.-.  :■-.■•  •  w  nich 
15  only  executed,  in  w.^ole  07  ir,  ptrl.  .n  a  cn.s« 
tr.^nsaclion  with  an  order  (or  <,  puiiit  cii'tt  r,pr  o( 
:he  mp.-nber  orginizaiior..  S^F*  Arvti  R„it-  950|ert:\  1 

"•The  proposed  custcnriPr  ihiU:'.a'.,on  f\'?r.puor> 
:'.->r  MlDoptior.  positior,.  .,  2f  .OOOcoTr^n.  (ess 
ih«n  the  lp\p)  Approved  Dv  !.^f•  CoTr4Z^•^•■^.or^  'or 
A.MEX's  XII  options.  .•— *-L»f  .'r.-ct  ./^,i  St.  -s^  \rt. 
<"il>a  .'Ji^.-j  :•.  ;p<i 


The  Commission  also  believes  that  the 
Elxchange  has  proposed  several 
safeguards  in  connection  with  the 
customer  facilitation  exemption  thai 
will  serve  to  minimize  any  potential 
disruption  or  manipulation  concemv 
First,  the  member  organization  must 
receive  approval  from  the  Exchange 
prior  to  executing  customer  facilitat  ion 
trades,  la  this  regard,  the  Commission 
believes  that  permitting  the  Amex  to 
grant  oral  approval  of  customer 
facilitation  exemptions  will  not  result  m 
trading  abuses  because  of  the  follow-up 
documentation  required.  Second,  a 
member  granted  a  customer  fadHtitJon 
exemption  must  hedge  all  exempt 
options  positions  that  have  no!  bef  n 
previously  liquidated  within  five 
business  days  after  the  execution  of  Lie 
cu.stomer  facilitation  exemption  order, 
and  furnish  to  the  Exchange 
documentation  reflecting  the  resulting 
hedged  poKitions.  Third,  a  member 
granted  a  customer  facilitation 
exemption  is  required  to  provide  thp 
exchange  with  any  information  or 
documents  requested  concerning  t.Se 
exempted  options  positions  and  the 
positions  hedging  them  Fourth,  a 
member  granted  a  customer  facilitation 
exemption  is  not  permitted  to  use  the 
facilitation  exemption  for  the  purpose  of 
engaging  in  index  arbitrage.  Thus,  the 
Commission  concludes  thet  the  member 
organization  customer  facilitation 
exemption  from  position  and  exercise 
limits  is  consistent  with  the  Act  and 
will  promote  fair  and  orderly  m6jkp*s 

3  Conciuf'ion 

In  summary,  the  Commission  betieve* 
that  the  increa.se  in  position  and 
exercise  hmits  as  well  as  the  addition  of 
the  customer  facilitation  exemption 
from  position  and  exercise  limits  may 
benefit  market  participants  by  eJlcvvlng 
them  to  take  larger  MID  options 
positions  in  the  context  of  an  excba.-ige- 
traded  and  regulated  product  without 
unnecessarily  increasing  manipuletn  e 
concerns  In  addition,  the  customer 
facilitation  exemption  is  limited  and 
positions  established  pursuant  to  it 
must  be  liquidated  or  fully  hedged 
within  five  business  days.  Further,  'jje 
Commission  believes  that  the  customer 
facilitation  exemption  is  appropriate  m 
light  of  the  composition,  depth,  end 
liquidity  of  the  SAP  MidCap  Index, 
making  it  less  susceptible  to 
manipulation. 

Nevertheless,  as  a  result  of  the 
significant  increase  in  MID  options  * 

positions  that  may  result  from  this 
proposed  rule  change,  the  Commission 
believes  that  Lhe  Amex  should  study  the 
market  Imoart  of  these  changes. 
Specifically,  the  Con: .mission  expet'.-. 
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the  Axnex  to  report  on  an  an  lual  basis 
for  the  next  three  years  on  th  e  following 
matters: 

(1)  the  number  of  market  [  articipants 
that  are  at  or  near  the  45.000  contract 
position  limit  level; 

(2)  any  market  impact  con  jcrns  or 
issues  raised  by  the  large  opi  ions 
positions,  such  as  frontrunn  ng.  mini- 
manipulation,  capping  and  {egging,  and 
other  similar  trading  abuses; 

(3)  how  often  thecustome  facilitation 
exemption  is  utilized; 

(4)  the  frequency  and  size  of  the 
customer  facilitation  exempi  ion 
utilized; 

(5)  the  number  of  position  limit 
violations; 

(6)  any  disciplinary  action ;  brought  as 
n  result  of  such  violations;  ai  id 

(7)  the  number  of  oral  exei  [iption 
requests,  the  number  of  requ  3sts 
granted,  and  the  number  of  t  mes 
documentation  was  not  time  v  filed. 

The  Commission  finds  goc  d  cause  for 
approving  Amendment  No.  :  to  the 
proposed  rule  change  prior  t )  the 
thirtieth  day  after  the  date  oi 
publication  of  notice  of  filin  ;  thereof  in 
the  Federal  Register.'^  Spec  fically. 
Amendment  No.  3:  (1)  Raise;  position 
and  exercise  limits  for  MID  c  ptions  to 
45.000  contracts  on  the  same  side  of  the 
market  with  no  more  than  2!:  ,000 
contracts  in  series  with  the  r  ear-term 
month;  (2)  provides  that  no  r  lore  than 
25.000  MID  options  contract ;  may  be 
used  for  purposes  of  index  ai  bitrage;  (3) 
reduces  the  proposed  MID  ci  stomer 
facilitation  exemption  to  75.i  100 
contracts  on  the  same  side  o  the 
market;  and  (4)  eliminates  ths  requested 
position  limit  hedge  exemption  and 
money  manager  exemption  f  )r  MID 
options  positions.  For  the  re;  sons  stated 
above,  the  Commission  belie  .es  that 
these  proposals  may  increast  the  market 
depth  and  liquidity  in  MID  o  ations 
while  not  increasing  the  sus(  eptibility 
of  the  MID  to  manipulation  c  r  the 
potential  for  disruption  in  th  j  markets 
for  the  securities  underlying  the  MID. 
Additionally,  the  changes  pr  >posed  in 
Amendment  No.  3  are  more  lestrictive 
than  the  position  limits  and  exemptions 
originally  proposed  and  no  c  smments 
were  received  by  the  Commi:  ;sion 
concerning  the  original  propi  )sal. 

Finally,  Amendment  No.  3  would 
amend  Rule  904C.  Comment,  iry  .02.  to 
set  forth  in  the  rule  the  speci  Ic  indexes 
for  which  position  limit  cust  )mer 
facilitation  exemptions  have  jeen 
approved,  and  the  numerical  levels  of 
those  exemptions.  The  Commission 


'••.\f.  nolpd  previously.  Amentimor  I 
wiihdriiws  and  supersedes  .^mpnilnic  nl 
2.  St-f  /\jucndmenl  No.  J.  iupni  nole 


So.  3 
No.-;.  1  and 


believes  that  this  amendment  will  serve 
to  minimize  investor  confusion  as  to  the 
availability  of  the  customer  facilitation 
exemption  for  approved  index  options 
and,  therefore,  is  consistent  with  the 
Act. 

Based  on  the  foregoing,  the 
Commission  believes  the  changes 
proposed  in  Amendment  No.  3  are 
designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to 
promote  just  and  equitable  principles  of 
trade,  and  to  facilitate  transactions  in 
securities.  Therefore,  it  is  consistent 
with  Section  6(h)(5)  of  the  Act  to 
approve  Amendment  No.  3  to  the 
Amex's  proposal  on  an  accelerated 
basis. 

Interested  person  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  Amendment  No. 
3  to  the  proposed  rule  change.  Persons 
making  written  submissions  should  file 
six  copies  thereof  with  the  Secretary. 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  NVV..  Washington,  DC 
20549.  Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordasce  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section.  450  Fifth  Street.  NW. 
Washington.  DC.  Copies  of  such  filing 
will  also  be  available  for  inspection  and 
copying  at  the  principal  office  of  the 
above-mentioned  self-regulatory 
organization.  All  submissions  should 
refer  to  File  No.  SR-Amex-93-18  and 
should  be  submitted  by  June  22.  1994. 

It  is  Therefore  Ordered,  pursuant  to 
section  19(b)(2)  of  the  Act.^o  that  the 
proposed  rule  change  (SR-Amex-93- 
18).  as  amended,  is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Marsarei  H.  McFarland. 
Deputy  Sf^retory. 
jFK  IXk:  94-13215  Fil.-il  5-31-94;  8:45  ami 
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[Release  No.  34-34104;  File  Nos.  SR- 
CBOE-93-19] 

Self-Regulatory  Organizations;  Order 
Approving  Proposed  Rule  Change  by 
the  Chicago  Board  Options  Exchange, 
Inc.  Relating  to  Extension  of  Market 
Maker  Margin  and  Capital  Treatment  to 
Certain  Market  Maker  Orders  Entered 
From  Oft  the  Trading  Floor 

Mny  25.  1994. 

On  April  20.  1993.  as  amended  on 
March  16.  1994.  the  Chicago  Board 
Options  Exchange.  Inc.  ("CBOE"  or 
"Exchange")  filed  with  the  Securities 
and  Exchange  Conmiission  ("SEC"  or 
"Commission"),  pursuant  to  Section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act").'  and  Rule  19b-4 
thereunder.2  a  proposal  which  would 
extend  market  maker  capital  and  margin 
treatment  to  orders  entered  by  CBOE 
market  makers  from  off  the  Exchange 
floor,  provided  that  at  least  80%  of  their 
total  transactions  on  the  Exchange  are 
executed  in  person  and  not  through  the 
use  of  orders.3  In  addition,  the  proposal 
requires  all  off-floor  orders  for  which  a 
market  maker  receives  market  maker 
treatment  to  be  subject  to  the  obligations 
of  CBOE  Rule  8.7(a).  "Obligations  of 
Market  Makers,"  and  in  general  to  be 
effected  for  the  purpose  of  hedging, 
reducing  the  risk  of.  rebalancing  or 
liquidating  open  positions  of  the  market 
maker. 

The  original  proposal  was  published 
for  comment  in  Securities  Exchange  Act 
Release  No.  32500  (June  23.  1993).  58 
FR  35060  (June  30. 1993).  Amendment 
No.  1  to  the  proposal  was  published  for 
comment  in  Securities  Exchange  Act 
Release  No.  33853  (April  1, 1994).  59  FR 
16869  (April  8. 1994).  No  comments 
were  received  on  the  original  proposal 
or  on  Amendment  No.  1  to  the  proposal. 
This  order  approves  the  Exchange's 
proposal,  as  amended. 

Currently,  under  CBOE  Rule  8.1. 
"Market  Maker  Defined."  only 
transactions  initiated  on  the  CBOE's 
floor  count  as  market  maker 
transactions.  Thus,  only  on-floor  market 
maker  transactions  qualify  for  favorable 
capital  and  margin  treatment  under  the 
CBOE's  rules,  even  if  such  orders  are 
entered  to  adjust  or  hedge  the  risk  of 
positions  of  the  market  maker  that  result 
from  his  on-floor  market  making 


-•"15  1I.S.C.  r8»(lj)(2)(19B8). 

-'  KC!  R  2O0.3fr-.lU.!(12)  (I!193|. 


'  l.-i  U.S.C.  7es(bUl)(198-»). 

-  17  OK  240.19t)-4  (1993) 

'TheCIKJE  originally  propo.iod  requiring  ttial 
75%  or  a  market  maker's  total  tran.sactions  I* 
cxixuted  in  person  on  ttie  CBOE's  floor  in  order  to 
be  eligible  for  the  sjiecial  off-floor  order  treatment, 
in  addition,  the  original  proposal  did  not  contain 
a  rcftirem*  (o  m<)rU:l  making  obligations. 


activity.*  The  CBOE  states  that  because 
a  market  maker  cannot  effectively  adjust 
his  positions  or  engage  in  hedging  or 
other  risk  limiting  op)ening  tran.sactions 
from  off  the  Exchange  floor  without 
incurring  a  significant  economic 
penalty,  CBOE  market  makers  must 
either  be  physically  present  on  the  floor 
at  all  times  while  the  market  is  open,  or 
face  significant  risks  of  adverse  market 
movements  during  those  times  when 
they  must  necessarily  be  absent  from  the 
trading  floor.  The  CBOE  argues  that  by 
imposing  costs  on  certain  hedging  or 
risk-adjusting  transactions  of  market 
makers,  the  CBOE's  current  rules  may 
prevent  market  makers  from  effectively 
discharging  their  market  making 
obligations  and  expose  them  to 
unacceptable  levels  of  risk. 

The  Exchange  states  that  its  proposal 
is  designed  to  accommodate  the  needs 
of  market  makers  occasionally  to  adjust 
or  hedge  options  positions  in  their 
market  maker  accounts  at  times  when 
they  are  not  physically  present  on  the 
trading  floor,  without  diluting  the 
requirement  that  the  trading  activity  of 
market  makers  must  fulfill  their  market 
making  obligations  and  must  contribute 
to  the  maintenance  of  a  fair  and  orderly 
market  on  the  Exchange. 

Currently,  under  CBOE  Rule  8.7. 
Interpretation  and  Policy  .03(b),  a 
market  maker  must  execute  at  least  25% 
of  his  total  transaciions  in  person  on  the 
trading  floor  and  not  by  entry  of  orders. 
The  CBOE  proposes  to  amend  Exchange 
Rule  8.7  to  allow  market  makers  who 
elect  to  meet  a  more  stringent  in — 
person  requirement  to  receive  market 
maker  margin  and  capital  treatment  for 
opening  transactions  executed  through 
off-floor  orders.  Specifically,  the  CBOE 
proposes  to  amend  CBOE  Rule  8.7, 
Interpretation  and  Policy  .03,  to  allow 
makers  to  elect  to  receive  market  maker 
treatment  for  off-floor  opening 
transactions  if  the  market  maker,  in 
addition  to  satisfying  the  requirements 
of  Interpretation  and  Policy  .03(a),5 
executes  at  least  80%  of  his  total 
transactions  for  any  calendar  quarter  in 
person  and  not  through  the  use  of 
orders.  In  addition,  the  off-floor  orders 
for  which  a  market  maker  receives 
market  maker  treatment  shall  be  subject 
to  the  obligations  of  CBOE  Rule  8.7(a) « 
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*  Questions  of  margin  and  capital  treatment  do 
not  arise  in  connection  with  clo-iiing  transactions 
initialed  from  off  the  floor,  since  they  only  reduce 
or  eliminate  existing  positions. 

'  tinder  Interpretation  and  Policy  .03(a).  at  le,isi 
75%  of  a  market  maker's  total  contract  volume  in 
each  calendar  quarter  must  be  In  option  cl.Tv«es  to 
which  he  has  been  appointed  pursuant  to  (HitJE 
Rule  8.3,  "Appointment  of  Market  Makers." 

••CBOE  8.7(a)  states  that  the  "Itlransactions  of  a 
market  maker  should  constitute  a  course  of  dealings 
rtMsonably  calculate*)  to  rontribiite  to  the 


and  in  general  shall  be  effected  for  the 
purpose  of  hedging,  reducing  risk  of. 
rebalancing  or  liquidating  open 
positions  of  the  market  maker.^ 

CBOE  market  makers  who  elect 
market  who  elect  market  maker 
treatment  for  off-floor  opening 
transactions  but  fail  to  satisfy  the 
proposal's  requirements,  including  the 
80%  in-person  requirement,  will  be 
referred  to  the  CBOE's  Business 
Conduct  Committee  and  subject  to  the 
di.sciplinary  measures  provided  in 
Chapter  17'of  the  CBOE's  rules.s  Under 
CBOE  Rule  17.1,  "Disciplinary 
Jurisdiction,"  the  Exchange  may  impose 
appropriate  discipline  for  violations  of 
the  Act  and  the  Exchange's  rules, 
including  expulsion,  suspension, 
limitation  of  activties.  functions,  and 
operations,  fine,  censure,  being 
suspended  or  barred  from  being 
as.sociated  with  a  member  or  any  other 
fitting  sanction. 

The  CBOE  believes  that  the  amended 
proposal  presents  a  more  appropriate 
and  realistic  treatment  of  market  maker 
transactions  initiated  from  off  the 
trading  floor  than  what  is  provided  for 
under  existing  Exchange  Rule  8.1.  The 
CBOE  believes  that  extending  favorable 
margin  and  capital  treatment  for  off- 
floor  transactions  only  to  those  market 
makers  who  submit  to  an  80%  in-person 
requirement  should  have  the  effect  of 
increasing  the  extent  to  which  market 
maker  transactions  eontribute  to 
liquidity  and  to  the  maintenance  of  fair 
and  orderly  markets  on  the  CBOE  by 
providing  for  a  greater  degree  of  in- 
person  trading  by  market  makers  and  by 
enabling  market  makers  to  better 
manage  the  risk  of  their  market  making 
activities.  Thus,  the  CBOE  believes  that 
the  proposal  is  consistent  with  and  in 
furtherance  of  the  objectives  of  section 
6(b)(5)  and  section  11(a)  of  the  Act  in 
that  it  will  promote  the  maintenance  of 
fair  and  orderly  markets  on  the  CBOE 
and  will  contribute  to  the  protection  of 
investors  and  the  public  interest. 
The  Commission  fmds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and.  in  particular,  with  the 
requirements  of  section  6(h)(5)  in  that 
the  proposal  is  designed  to  promote  just 
and  equitable  principles  of  trade  and  to 


protect  investors  and  the  public 
intere.st.s  In  addition,  the  Commission 
finds  that  the  proposal  is  consistent 
with  the  requirement  under  section 
11(b)  of  the  Act  and  the  rules 
thereunder  that  require  market  maker 
transactions  to  be  consistent  with  the 
maintenance  of  fair  and  orderly 
markets.'o 

The  Commission  believes  that  the 
proposal  is  a  reasonable  effort  by  the 
CBOE  to  accommodate  the  needs  of 
CBOE  market  makers  to  effect  off-floor 
opening  transactions  while  maintaining 
the  requirement  under  CBOE  rule  8.7(a) 
that  market  makers'  transactions 
constitute  a  course  of  dealings 
reasonably  calculated  to  contribute  to 
the  maintenance  of  a  fair  and  orderly 
market.  Specifically,  in  order  to  qualify 
for  market  maker  treatment  for  otf-floor 
orders,  the  proposal  requires  a  market 
maker  to  execute  at  least  80%  of  his 
total  transactions  for  any  calendar 
quarter  in  person  and  not  through  the 
use  of  orders.  In  addition,  the  proposal 
.states  that  the  off-floor  orders  for  whit  h 
a  market  maker  receives  market  maker 
treatment  shall  be  subject  to  the 
obligations  of  CBOE  Rule  8.7(a)  and  in 
general  shall  be  effected  for  the  purpose 
of  hedging,  reducing  risk  of.  rebalant  ing 
or  liquidating  of>en  positions  of  the 
market  maker.  The  Commission  believes 
that  these  requirements,  taken  together, 
will  help  to  ensure  that  all  market 
maker  transactions  continue  to 
contribute  to  the  maintenance  of  fair 
and  orderly  markets  while,  at  the  same 
time,  enabling  market  makers  to  better 
manage  the  risk  of  their  market  making 
activities." 

As  the  CBOE  has  noted,  under  the 
current  requirements  market  makers 
who  adju.st  existing  positions  for 
hedging  purposes  while  not  phvsicallv 
present  on  the  floor  cannot  receive 
market  maker  margin  treatment  for  sur  h 
orders  under  any  circumstances  and 
must  decide  whether  to  close  out  their 
positions  or  place  their  orders  in  a 
customer  margin  account  requiring  50% 
margin.  While  the  Commission  believes 


mainlenanru  of  a  fair  and  orderly  ro.irket.  and  no 
.Tiarkel  maker  should  enter  into  iransat  lions  or 
m.ike  bids  or  offers  thai  are  iiv.onsiftcnl  wiih  .>:in.h 
a  course  of  dealings." 

'  See  Amendments  No.  1.  supra 

"Tel.:phonp  conversation  U'(wpi>n  Ma.-y  Hcmli-r. 
Kir.st  Vice  President.  Division  of  Regulatory 
.Services.  CBOE.  and  Sharon  Lmison.  AssLManl 
Direi.Kir.  Commission,  on  M.iv  A.  lOfM 


"I5li.S.C78f(b)(5)(l9a.H 
'"15  U..S.C.  78k  (1982)  and  17CrR  240.1  If^l 
' '  The  CBOE  believes  that  the  propo.val  will 
farilitdte  the  maintenance  of  fair  and  orderly 
niarki'ls  by  reducing  risk  to  market  makers  and  ihe.r 
clearing  firms.  Specificallv.  the  C30E  believes  t.hat 
.illowiag  market  makers  to  receive  market  makej 
Irealninnl  for  off-floor  transactions  will  enrour.i^e 
market  m.d.i-rs  to  adjust  their  |>osilions  to  respond 
to  (  h.iiiging  market  conditions,  thereby  helping 
them  to  .i\  .lid  losses.  !n  addition,  lh«>  ability  lo 
manage  their  jiosilions  when  away  from  the  foor 
may  help  market  makers  lo  avoid  signiricant  "wi.-.d 
downs"  due  lo  pl.mned  absences  .See  I  pfter  from 
Ch.irles  J  lleiirv.  ('resident  and  Chief  Ojwr an 'vi; 
Office,  CBOE.  lo  Ri(  hard  Zack.  Branch  (.Mrl. 
()plions  ReguLilion.  Division  of  Market  K.-gul.iii.m 
Con!iniv.i<iii.  li.ited  Si'pleniljer  22.  KHi.i. 
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that  this  may  not  be  an  u  ireasonably 
result  in  many  cases,  the  Commission 
believes  that  the  CBOE  h  is  set  forth  a 
reasonable  proposal  that  jermits  market 
maker  treatment  for  certa  n  off-floor 
orders  under  very  limitec  circumstances 
that  ensure  that  such  ord  srs  must 
contribute  to  the  maintenance  of  fair 
and  orderly  markets  and  hat  require 
market  makers  comply  w  th  a 
heightened  80%  in  perso  i  trading 
requirement. 

By  requiring  both  more  stringent  in 
person  trading  requireme  its  and  that 
off-floor  opening  transact  ons  be 
effected  only  for  the  purp  dsb  of  hedging, 
reducing  the  risk  of.  rebal  ancing  or 
liquidating  open  position  !.  the  proposal 
.should  help  to  ensure  the  stability  and 
orderliness  of  the  CBOE's  markets. 

The  Commission  expec  s  the  CBOE  to 
closely  monitor  those  mai  ket  makers 
electing  to  receive  market  maker 
treatment  for  certain  off-floor  orders  as 
provided  under  the  propdsal  to  ensure 
that  they  are  meeting  the  in  person 
trading  requirements  in  a(idition  to 
other  market  making  oblij  ations 
required  under  the  propo;  al.  The  CBOE 
has  represented  that  mark  jt  makers  who 
choose  to  receive  favorabl  s  margin  and 
capital  treatment  under  the  proposal  but 
fail  to  satisfy  the  proposal  s 
requirements  will  be  subject  to  full 
disciplinary  proceedings  i  nder  Chapter 
17  of  the  CBOE's  rules.  As  noted  above, 
the  sanctions  possible  un(  er  Chapter  17 
include  expulsion,  suspension, 
limitation  of  activities,  fui  ctions.  and 
operations,  fine,  censure,  eing 
suspended  or  barred  from  jeing 
associated  with  a  member  or  any  other 
fitting  sanction.  The  Commission 
expects  the  Exchange  to  impose  strict 
sanctions  for  violations  of  ihe  rule, 
particularly  in  cases  of  egrjgious  or 
repeated  failures  to  compl  r  with  the 
rule's  requirements. '2 

Finally,  the  Commission  notes  that 
the  staff  of  the  Board  of  Gc  vemors  of  the 
Federal  Reserve  System  ("  Joard")  has 
i-ssued  a  letter  raising  no  objection  to  the 
Commission's  approval  of  he  proposal 
based  on  the  Commission'!  belief  that 
the  off-floor  transactions  o  CBOE 
market  makers  under  the  p  roposal  are 
designed  to  contribute  to  t  le 
maintenance  of  a  fair  and  c  rderly 
market  and  are  consistent  with  the 
obligations  of  a  specialist  mder  Section 
11  of  the  Act." 
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'-The  CBOE  plans  to  issue  a  c 
mrmbership  describing  !he  rule  cftnge 
emphasizing  the  importance  of 
trading  activity. 

'JSee  l.etter  from  Scott  Holz.  Se 
Board,  to  Howard  Kramer,  Assoc..  . 
Division.  Commission,  dated  Marc 


ar  to  its 
and 
itoring  off-noor 


ior  Altornev, 
Director, 
9.  1994. 


It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,!"  that  the 
proposed  rule  change  (File  No.  SR- 
CBOE-93-19)  is  hereby  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority'. '■'■  ' 

Jonathan  G.  Katz, 
Secretory-. 

[FR  Doc.  94-13276  Filed  5-31-94;  8:45  am] 

BILUNO  CODE  a010-01-M 


(Rel.  No.  IC-20316;  812-S968] 

The  Alger  Fund  and  Fred  Alger  & 
Company,  Inc.;  Application 

.May  25,  1994. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  Application  for 

Exemption  under  the  Investment 

Company  Act  of  1940  (the  "Act"). 


APPLJCANTS:  The  Alger  Fund  (the 
"Fund")  and  Fred  Alger  &  Company, 
Inc.  ("Alger  Inc."). 
RELEVANT  ACT  SECTIONS:  Exemption 
requested  under  section  6(c)  of  the  Act 
from  sections  2(a)  (32),  2(a)(35).  22(c). 
and  22(d)  of  the  Act  and  rule  22c-l 
thereunder. 

SUMMARY  OF  APPLICATION  :  Applicants 
seek  an  amended  order  to  permit 
applicants  to  expand  the  circumstances 
under  which  the  Alger  Fund  may  waive 
its  contingent  deferred  sales  charge 
("CDSC"). 

FILING  DATE:  The  application  was  filed 
on  April  29,  1994.  Applicants  have 
agreed  to  file  an  additional  amendment, 
the  substance  of  which  is  incorporated 
herein,  during  the  notice  period. 
HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
June  20,  1994.  and  should  be 
accompanied  by  proof  of  service  on 
applicants,  in  the  form  of  an  affidavit  or. 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  wTiter's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  SEC's 
Secretary-. 

ADDRESSES:  Secretary,  SEC,  450  5th 
Street  NW..  Washington,  DC  20549. 


'M5U.S.C.  78s(bi(2)(1982). 
"17CTR  200.30-3(.-i)(12)  (U)<J3|. 


Applicants.  30  Montgomery  Street. 
Jersey  City,  New  Jersey  07302. 
FOR  FURTHER  INFORMATION  CONTACT: 
Elaine  M.  Boggs,  Staff  Attorney,  at  (202) 
942-0572,  or  Robert  A.  Robertson, 
Branch  Chief,  at  (202)  942-0564 
(Division  of  Investment  Management, 
Office  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Branch. 

Applicants'  Representations 

1.  The  Fund  is  an  open-end 
management  investment  company 
composed  of  seven  series.  Fred  Alger 
Management,  Inc.  serves  as  the 
investment  adviser  to  each  series,  and 
Alger  Inc.  serves  as  their  distributor. 
Fred  Alger  Management.  Inc.  is  a 
wholly-owned  subsidiary  of  Alger  Inc.. 
which  in  turn  is  a  wholly-owned 
subsidiary  of  Alger  Associates.  Inc. 

2.  Applicants  currently  assess  and. 
under  certain  circumstances,  waive  a 
CDSC  on  redemptions  of  shares 
pursuant  to  an  existing  order  (the 
"Existing  Order").'  In  accordance  with 
the  Existing  Order,  applicants  may 
waive  the  CDSC  on  redemptions  of 
shares  effected:  (a)  Following  death  or 
disability;  (b)  in  connection  w  ith  certain 
redemptions  from  individual  retirement 
accounts  ("IRAs")  or  other  qualified 
retirement  plans;  (c)  pursuant  to  the 
Fund's  automatic  cash  withdrawal  plan; 
(d)  by  (i)  employees  of  Alger  Associates, 
Inc.  and  its  subsidiaries,  (ii)  IRAs. 
Keogh  plans,  and  employee  benefit 
plans  for  those  employees,  and  (iii) 
spouses,  children,  siblings,  and  parents 
of  those  employees,  and  trusts  of  which 
those  individuals  are  beneficiaries,  as 
long  as  orders  for  the  Fund's  shares  on 
behalf  of  those  individuals  and  trusts 
are  placed  by  the  employees:  (e)  by  (i) 
accounts  managed  by  investment 
advisory  subsidiaries  of  Alger 
Associates.  Inc.  that  are  registered  under 
the  Investment  Advisers  Act  of  1940.  (ii) 
employees,  participants,  and 
beneficiaries  of  those  accounts,  (iii) 
IRAs,  Keogh  plans,  and  employee 
benefit  plans  for  those  employees, 
participants,  and  beneficiaries,  and  (iv) 
spouses  and  minor  children  of  those 
employees,  participants,  and 
beneficiaries  as  long  s  orders  for  the 
Fund's  shares  are  placed  by  the 
employees,  participants,  and 
beneficiaries;  (f)  by  directors  or  trustees 
of  any  investment  company  for  which 
Alger  Associates,  Inc.  or  any  of  its 
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subsidiaries  serves  as  investment 
adviser  or  distributor,  (g)  by  an 
investment  company  registered  under 
the  Act  in  connection  with  the 
combination  of  the  investment  company 
with  the  Fund  by  merger,  acquisition  of 
assets,  or  by  any  other  transaction;  (h) 
pursuant  to  the  Fund's  right  to  liquidate 
involuntarily  a  shareholder's  account 
with  a  current  value  of  less  than  $250; 
(i)  by  defined  contribution  plans  with 
respect  to  which  Fred  Alger 
Management.  Inc.  or  an  affiliate 
provides  certain  non-fiduciary  services; 
(j)  by  registered  investment  advi.sers, 
banks,  trust  companies,  and  other 
financial  institutions  exercising 
discretionary  authority  with  respect  to 
the  money  invested  in  Fund  shares;  and 
(k)  by  registered  investment  advi.sers  for 
their  own  accounts. 

3.  Applicants  seek  to  amend  the 
Existing  Order  to  add  two  waiver 
categories  and  to  expand  one  existing 
category.  Applicants  propose  to  waive 
or  reduce  the  CDSC  for  redemptions  of 
shares  (a)  purchased  by  a  broker-dealer, 
bank,  or  other  financial  institution  that 
purchases  shares  for  its  customers 
("Processing  Organization")  as 
shareholder  of  record  on  behalf  of  the 
following  categories  of  customers:  (i) 
Investment  advisers  or  financial 
planners  trading  for  their  own  accounts 
or  the  accounts  of  their  clients  and  who 
charge  a  management,  consuhing,  or 
other  fee  for  their  services;  and  clients 
of  such  investment  advisers  or  financial 
planners  trading  for  their  own  accounts 
if  the  accounts  are  linked  to  the  master 
account  of  the  investment  adviser  or 
financial  planning  on  the  books  ajid 
records  of  the  Processing  Organization, 
and  (ii)  retirement  and  deferred 
compensation  plans  and  trusts  used  to 
fund  those  plans  and  (b)  purchased  by 
registered  representatives  of  broker- 
dealers  which  have  entered  into  dealer 
agreements  with  Alger  Inc..  and  their 
.spouses,  children,  siblings  and  parent.s. 

4.  The  Existing  Order  currently 
permits  a  waiver  of  the  CDSC  on 
redemptions  of  shares  of  defined 
contribution  plans  for  which  Alger 
Management  or  an  affiliate  provides 
services.  Applicants  propose  to  expand 
this  category  to  permit  a  waiver  of  the 
CDSC  on  redemptions  of  shares  held 
through  any  defined  contribution  plan. 

5.  Applicants  request  that  relief  be 
extended  to  any  future  series  of  the 
Fund  and  any  registered  investment 
company  for  which  Alger  Inc.  serves  in 
the  future  as  principal  underwriter  or 
for  which  any  person  controlling, 
controlled  by.  or  under  common  control 
with  Alger  Inc.  (within  the  meaning  of 
.section  2(a)(9)  of  the  Act)  may  in  the 
future  serve  as  principal  underwriter. 
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Applicants'  Legal  Analysis 

1.  Applicants  request  an  exemption 
from  sections  2(a)(32).  2(a)(35).  22(c), 
and  22(d)  of  the  Act  and  rule  22c-l 
thereunder  to  permit  the  Funds  to  waive 
or  reduce  the  CDSC  as  described  above. 
Applicants  submit  that  the  requested 
e.xemption,  as  required  by  the  standards 
for  an  exemption  under  section  6(c)  of 
the  Act,  is  in  the  public  interest, 
consistent  with  the  protection  of 
investors,  and  consistent  with  the 
purposes  fairly  intended  by  the  policy 
and  provisions  of  the  Act. 

Applicants'  Condition 

Applicants  agree  that  the  order  of  the 
Commission  granting  the  requested 
relief  will  be  subject  to  the  following 
condition: 

1.  Applicants  will  comply  with  the 
provisions  of  proposed  rule  6c-10  under 
the  Act,  Investment  Compnnv  Act 
Relea-se  No.  16619  (Nov.  2,  1988).  as 
such  rule  is  currently  proposed  and  as 
it  may  be  reproposed,  adopted  or 
amended. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
<iolegatrd  authority. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  94-13214  Filed  5-31-94;  8:45  am) 

SILUNG  CODE  8010-01-M 


(Catalog  of  Fwleral  Domestic  Assistant  o 
Program  No.  59.011,  Small  Business 
Investment  C>)mpanies) 
Dated:  May  25.  1994. 
Robert  D.  Stillman, 
Associate  Administrator. 

IFR  Doc.  94-13240  Filed  5-31-94,  8:45  ami 
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Fundex  Capital  Corporation,  Inc.; 
License  No  0?'02-034Q  Filing  of  an 
Application  for  Transfer  of  Ownership 
and  Control  and  Capital 
Reorganization 


SMALL  BUSINESS  ADMINISTRATION 

Stratford  Capital  Group,  Inc.;  Notice  of 
Issuance  of  a  Small  Business 
Investment  Company  License 

[License  No.  Oe/06-0307] 

On  December  9,  1993,  a  notice  was 
published  in  the  Federal  Register  (58 
FR  64790)  stating  that  an  application 
has  been  filed  by  Stratford  Capital 
Group,  Inc.,  suite  1650,  Dallas.  Texas 
75201  with  the  Small  Business 
Administration  (SBA)  pursuant  to 
.section  107.102  of  the  Regulations 
governing  small  business  investment 
companies  (13  CFR  107.102  (1994))  for 
a  license  to  operate  as  a  small  business 
investment  company. 

Interested  parties  were  given  until 
close  of  business  January  8,  1994.  to 
submit  their  comments  to  SBA.  No 
comments  were  received. 

Notice  is  hereby  given  that,  pursuant 
to  .section  301(c)  of  the  Small  Business 
Investment  Act  of  1958,  as  amended, 
after  having  considered  the  application 
and  all  other  pertinent  information,  SBA 
issued  License  No.  06/06-0307  on  May 
19.  1994,  to  Stratford  Capital  Group,  Inc. 
to  operate  as  a  small  business 
investment  company. 


Notice  is  hereby  given  of  the  filing  of 
an  application  with  the  Small  Business 
Administration  (SBA)  pursuant  to 
section  107.601  of  the  Regulations 
governing  small  business  investment 
companies  (13  CFR  107.102  (1994))  by 
•  Fundex  Capital  Corporation,  525 
Northern  Boulevard  Great  Neck,  New 
York  11021,  for  transfer  of  ownership 
and  control  and  capital  reorganization, 
under  the  Small  Business  Investment 
Act  of  1958,  as  amended,  (the  Act)  (15 
U.S.C.  et  seq.).  The  transfer  of 
ownership  and  control  of  Fundex 
Capital  Corporation  (Fundex)  which 
was  licensed  May  18, 1978.  is  subject  to 
prior  written  approval  of  SBA. 

If  approved,  Anglo-African  Holdings 
Lmiited  (Anglo)  will  invest  $1.0  million 
in  capital  into  Fundex  Capital 
Corporation  (Fundex).  Concomitant 
with  this  new  investment,  Fundex's 
existing  capital  will  be  restructured 
result  iiig  in  the  conversion  of  certain 
shareholders  common  stock  to 
nonvoting  .3%  Cumulative  Class  B 
preft^rred  stock.  This  conversion,  subject 
to  adjustment  based  upon  realization  of 
Fundox's  assets  existing  as  of  June  30, 
199 1  will  result  in  Anglo  holding  a 
drrtK  I  controlling  interest  in  the  voting 
common  stock  of  Fundex  of 
appioxiniately  58%  and  control  of  three 
of  the  five  Board  of  Director  positions. 
Furthermore,  Anglo  may  indirectly  owii 
an  aviditional  16.3%  to  19.5%  of  the 
voting  common  .stock  of  Fundex  through 
an  investment  made  in  Liberty  Finance 
Corporation  (Liberty)  which  holds  an 
option  to  acquire  an  existing 
shareholder's  interest. 

The  proposed  officers  and  directors  of 
the  .^npli(:ant  are: 

Name  and  Title 

HoiAJird  K.  Sommer,  President  and  Dint  tor, 

1H52  Muttontowii  Road,  .Muttontown,  New 

Viirk  11791 
Ivor  J.  |:i<.()bsoii.  .Secnitary  and  Chiiinridn,  200 

North  .Street.  Harrison,  .New  York  10528 
IJrcjy}  .Sommer.  Assistant  Vice  President  and 

Tniiisiirer,  124  W.  60th  Street,  Apt.  33N 

\<'w  York.  New  York  10023 
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Lawrence  I.  Linksman,  Assisfant  Vice 

President,  54  Richfield  Street,  Plainview, 

New  York  11803 
Peter  C.  Woodthorpe,  Direct 

Close.  Highgate.  London. 
Timothy  P.  Bucke,  Director, 

Tropic  Isle  Building,  Road 

British  Virgin  Islands 


2 ID  Highgate 
^gland  N64SD 
O.  Box  438. 
Town.  Tortola. 


The  Officers  and  Direct 
African  Holdings  Ltd.,  wl 
acquiring  the  controlling 
Fundex  are  as  follows: 

Name  and  Title 


( irs  of  Anglo 

is 
ihterest  in 


Peter  C.  Woodthorpe,  Managipg  Director  and 

Director 
Timothy  P.  Bucke,  Director 
Amanda  Chom.  Director,  41  tnox  Street. 

Waverly  2090,  lohannesbui  j.  South  Africa 
Integro  Trust  (BVI)  Limited,  F  egistered 

Agent.  P.O.  Box  438,  Tropi(  Isle  Building. 

Road  Town.  Tortola,  Britisl  Virgin  Island 
Ivor  J.  Jacobson.  CEO,  North  t  merican 

Operations,  200  North  Street,  Harrison. 

New  York  10528 

The  applicant's  day  to  d  ly  operations 
will  continue  to  be  oversee  n  by  the 
above  listed  officers  and  a  subsidiary  of 
Liberty,  a  proposed  affiliats  of  Fundex, 
through  an  assumption  of  in  advisory/ 
management  agreement  previously 
approved  by  SBA.  Anglo  is  also  a 
shareholder  in  Liberty.  As  proposed,  the 
applicant  will  continue  opsrations  with 
private  capital  of  approxinately  $3.2 
million. 

Matters  involved  in  SBA 's 
consideration  of  the  application  include 
the  general  business  reput;  tion  and 
character  of  the  proposed  (  wners  and 
management,  and  the  probability  of 
successful  operations  of  th  3  new 
company  under  their  mancgement. 
including  profitability  and  financial 
soundness  in  accordance  vjith  the  Act 
and  Regulations. 

Notice  is  hereby  given  th  at  any  person 
may,  not  later  than  30  days  from  the 
date  of  publication  of  this  ilotice. 
submit  written  comments  (n  the 
proposed  SBIC  to  the  Asso  :iate 
Administrator  for  Investme  nt,  Small 
Business  Administration,  A  09  3d  Street 
SW.,  Washington,  DC  20415. 

A  copy  of  this  Notice  wi  1  be 
published  in  a  newspaper  of  general 
circulation  in  New  York.  N  3w  York. 

(Catalog  of  Federal  Domestic  / 
Programs  No.  59.011.  Small  Bi 
Investment  Companies). 
Dated.  May  25,  1994. 
Robert  D.  Stillman, 

Associate  Administrator  for  Investment. 
[FR  Doc.  94-13241  Filed  5-3l|94;  8:45  am] 

BtLLING  CODE  e02S-01-M 


Federat  Register  /  Vol.  59.  No.  104  /  Wednesday.  June  1.  1994  /  Notices 


is 


ssistance 
incss 


DEPARTMENT  OF  STATE 

Bureau  of  Oceans  and  International 
Environmental  and  Scientific  Affairs 

[Public  Notice  2015] 

Announcement  of  Groundrules  for  U.S. 
Initiative  on  Joint  Implementation 

ACTION:  Final  groundrules. 

SUMMARY:  The  U.S.  Climate  Change 
Action  Plan,  announced  by  President 
Clinton  on  October  19. 1993.  set  forth  a 
series  of  measures  designed  to  return 
U.S.  greenhouse  gas  emissions  to  1990 
levels  by  the  year  2000  through 
domestic  actions  alone.  Recognizing  the 
enormous  potential  for  cost-effective 
greenhouse  gas  emission  reductions  in 
other  countries,  the  Administration  also 
called  for  a  pilot  program — the  U.S. 
Initiative  on  Joint  Implementation 
[USIJIJ — to  help  establish  an  empirical 
basis  for  considering  approaches  to  joint 
implementation  internationally  and 
thus  help  realize  the  potential  of  joint 
implementation  both  to  combat  the 
threat  of  global  warming  and  to  promote 
sustainable  development. 

Department  of  State  Public  Notice 
1918  (58  FR  66057-66059,  December  17, 
1993}  set  forth  draft  Groundrules  for  the 
U.S.  Initiative  on  Joint  Implementation 
as  directed  by  the  President  in  the  U.S. 
Climate  Change  Action  Plan,  to  provide 
criteria  for  the  operation  of  a  pilot 
program.  This  notice  provides  the  final 
Groundrules.  together  with  a  summary 
of  and  response  to  comments  on  the 
draft  Groundrules. 
FOR  FURTHER  INFORMATION  CONTACT: 
Daniel  A.  Reifsnyder.  Director,  Office  of 
Global  Change.  OES/EGC.  room  4333, 
Department  of  State.  2201  C  Street, 
Washington.  DC  20520-7818,  telephone: 
(202)  647^069,  facsimile:  (202)  647- 
0191. 

SUMMARY  OF  AND  RESPONSE  TO  COMMENTS 
ON  THE  DRAFT  GROUNDRULES:  The 
Department  of  State  received  twelve  sets 
of  comments  on  the  draft  Groundrules. 
The  discussion  below  provides  a  review 
of  the  comments  received,  as  well  as  an 
explanation  of  the  rationale  for  making 
revisions  to  the  Groundrules.  Comments 
are  organized  according  to  the  outline  of 
the  Groundrules  themselves:  (I) 
Purpose,  (11)  evaluation  and  assessment, 
(III)  eligible  participants.  (IV)  evaluation 
panel,  and  (V)  criteria  for  project 
eligibility. 

Section  I.  Purpose 

Only  one  comment  was  received  on 
this  section.  It  proposed  revising  the 
language  to  reflect  that  used  in  the 
United  Nations  Framework  Convention 
on  Climate  Change.  As  the  intent  of  the 


Groundrules  is,  in  part,  to  provide  an 
empirical  basis  for  use  internationally, 
the  Groundrules  were  modified  to 
maintain  appropriate  parallelism  with 
the  Convention. 

Section  II.  Evaluation  and 
Reassessment 

Comments  on  this  section  raised  two 
issues:  (1)  Questions  regarding  the 
timing  of  the  evaluation  of  the  pilot 
program,  and  (2)  recommendations  that 
the  evaluation  process  be  open  to  the 
public.  Regarding  the  timing  of  the 
evaluation,  one  comment  suggested  that 
the  first  evaluation  should  be  within 
one  year  of  the  issuance  of  the 
Groundrules.  Section  IV,  paragraph  C(8) 
of  the  draft  Groundrules  called  for  the 
preparation  of  annual  reports;  this 
paragraph  has  been  maintained,  and  in 
the  Department's  view,  fully  covers  the 
need  for  a  one-year  interim  assessment 
oftheUSIJI. 

With  regard  to  opening  the  evaluation 
to  the  public,  it  was  decided  that  the 
modalities  for  preparing  the  evaluation 
should  be  left  to  the  discretion  of  the 
Evaluation  Panel.  To  this  end.  a  specific 
responsibility  related  to  "operational 
modalities"  has  been  added  to  the 
Panel's  tasks  (IV.C.(7));  this  new 
language  appropriately  covers  the 
specific  circumstance  referred  to  in  the 
comment. 

Sectiori  III.  Eligible  Participants 

Two  main  issues  emerged  in 
comments  on  this  section:  (1) 
Recommendations  that  "groups"  of 
entities  be  entitled  to  submit  projects, 
and  (2)  recommendations  regarding 
restrictions  on  foreign  participants  in 
the  program. 

To  address  the  former  comment,  the 
text  has  been  revised  to  allow  for 
groups.  This  change  takes  account  of  the 
potential  for  a  consortium  of  companies 
to  coordinate  in  the  preparation  and 
implementation  of  a  JI  project. 

Comments  on  the  latter  point 
included  suggestions  for  restricting 
eligibility  of  foreign  participants  to  (i) 
countries  that  are  parties  to  the  FCC,  or 
(ii)  Annex  I  Parties  only.  As  the 
Groundrules  are  designed  to  allow  for 
the  maximum  number  of  acceptable 
projects  to  go  forward,  additional 
restrictions  such  as  limitations  on 
project  participant  eligibility  were  not 
incorporated. 

Section  IV.  Evaluation  Panel 

Comments  were  received  on  the 
Evaluation  Panel  membership,  as  well 
as  on  its  responsibilities.  On 
membership,  commenters  proposed  that 
non-governmental  representatives  from 
both  industry  and  the  environmental 
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community  be  added  to  the  Evaluation 
Panel.  In  the  revised  Groundrules, 
language  has  been  added  which  requires 
the  Evaluation  Panel  to  develop 
operational  modalities  for  implementing 
the  program,  providing  the  Panel  with 
the  opportunity  to  assure  public 
participation.  Furthermore,  while  the 
Department  recognizes  the  importance 
of  full  public  consultations,  it  .supports 
the  existing  language  whirii  establishes 
responsibility  at  the  federal  level  to 
accept  or  rejecl  project  proposals. 

One  commenter  proposed  deleting 
Evaluation  Panel  authority  to  approve  or 
reject  a  project.  The  commenter  argued 
that  the  Evaluation  Panel  should  accept 
all  projects  unless  they  were  deficient, 
putting  the  onus  on  the  Evaluation 
Panel  to  discover  deficiencies  rather 
than  on  the  project  to  demonstrate 
adequacy.  The  Department's  view  is  that 
such  a  procedure  would  be 
inappropriate;  project  proposers  have 
the  information  at  hand,  and  the 
responsibility  for  compifing  information 
needed  is  appropriately  theirs.  The 
Panel  will  not  have  adequate  resources 
to  perform  such  a  review. 

Original  item  IV.C(3)  has  been 
amended  to  specify  that  the  Evaluation 
Panel  will  be  responsible  for  reviewing 
and  evaluating  project  submissions, 
including  baseline  projections  (further 
discus.sed  under  Section  V. 
amendments). 

Many  of  the  comments  received 
stressed  the  importance  of  the 
operational  aspects  of  joint 
implementation.  The  Department  fully 
agrees  that  these  issues  are  critical, 
although  the  stipulation  of  such  detailed 
operational  guidance  is  beyond  the 
purview  of  these  Groundrules.  For  this 
reason,  and  to  indicate  explicitly  the 
important  attached  to  the  development 
of  operational  criteria,  a  new  section 
(Section  IV.C(7))  has  been  added  to  the 
text  to  allow  the  Evaluation  Panel  to 
oversee  the  development  of  the  day-to- 
day operations  of  the  USIJI.  including 
such  tasks  as  preparing  the  forms  for 
project  submissions,  setting  internal 
rules  to  determine  what  constitutes  a 
"complete"  submission,  and  the  degree 
of  assistance  which  may  be  provided  by 
the  Evaluation  Panel  to  project 
applicants. 

One  commenter  suggested  requiring 
the  return  of  project  evaluations  within 
30  days  of  receipt  of  a  completed 
application.  In  the  Department's  view,  a 
30-day  turnaround  would  be  impossible 
to  meet,  and  would  provide  too  little 
time  for  adequate  review  of  project 
submissions. 

It  was  recommended  that  the  Panel 
coordinate  with  other  organizations 
such  as  the  Export-Import  Bank,  the 


0\erseas  Private  Investment 
Corporation,  the  Commodity  Credit 
Corporation,  and  the  Enterprise  for  the 
Americas  Program.  The  Department 
fully  agrees  with  the  thrust  of  this 
recommendation;  however, 
representation  by  each  of  these 
organizations  on  the  Evaluation  Panel  is 
not  necessary  to  assure  this 
coordination,  modalities  for  which  can 
be  left  to  the  Evaluation  Panel  to 
develop. 

It  was  recommended  that  the 
Evaluation  Panel  be  specifically 
authorized  to  establish  either  ad  hoc  or 
standing  sub-committees  with  technical 
expertise  in  areas  related  to  evaluating 
eligibility  requirements  to  assist  the 
Evaluation  Panel  in  executing  its  duties. 
The  Department  agrees  with  this 
recommendation,  and  believes  that  such 
specific  operational  modalities  are 
covered  by  the  additional  language  in 
this  section. 

Section  V.  Criteria 

Nearly  every  set  of  comments  referred 
both  generally  to  this  section,  and  more 
specifically  to  the  language  of 
individual  criteria;  to  simplify  the 
discussion,  each  criterion  is  discussed 
separately  below.  In  this  discussion, 
criterion  numbers  refer  to  those  of  this 
new.  revised  text  except  where 
otherwise  stated. 

Chapeau  for  Subsection  A. 

One  commenter  recommended  that 
the  language  in  the  chapeau  paragraph 
be  changed  fi-om  "must  find  "  to  "shall 
consider".  The  commenter  argued  that 
in  a  pilot  phase,  the  more  stringent 
"must  fine"  requirement  would  rule  out 
all  projects.  However,  the  Department 
strongly  believes  that  a  credible 
minimum  standard  must  be  set  for 
projects  to  be  included  as  part  of  this 
initiative.  Further,  in  the  Department's 
view,  each  of  the  criteria  contained  in 
this  section  is  critical  to  the 
acceptability  of  a  project  submission. 
The  language  of  this  chapeau  was 
therefore  left  unchanged. 

Criterion  A.l 

Several  commenters  noted  potential 
difficulties  with  this  criterion, 
questioning  both  the  uncertain  nature  of 
documentation  required  to  assure  host 
government  "acceptance",  and  the  value 
of  having  such  a  criterion  at  all  while 
the  Department  agrees  that  the  nature  of 
the  documentation  that  must  be 
provided  to  determine  "acceptability" 
has  not  been  defined,  the  Department 
also  believes  the  criterion— for  the  host 
government  to  find  the  project 
acceptable— is  essential.  Unless  the 
United  States,  through  the  USIJI.  can 


begin  to  examine  how  other  countries" 
governments  treat  JI  projects  during  t.he 
pilot  phase,  it  will  be  impossible  to 
develop  an  empirical  database  for 
developing  appropriate  criteria  in  the 
operational  phase. 

Criteria  A.2,  A.3  and  A.4 

Numerous  comments  were  received 
on  these  criteria.  Issues  were  raised 
regarding,  for  example:  How  to  interprvt 
the  requirement;  the  difference  betw  een 
"actual"  and  "projected"  reductions: 
the  level  of  certainty  required  regarding 
the  likelihood  of  the  projected 
reductions;  whether  a  grandfathering  of 
projects  should  be  allowed; 
requirements  to  reject  projects  that  rr.ay 
be  mandated  but  not  implemented 
under  host  country  law;  and  the  need  to 
include  the  information  regarding  fiscil 
year  1993.  The  Department  agrees  that 
the  operational  modalities  for  these  sre 
complex  matters;  however,  as  noted 
above,  language  has  been  added  to 
provide  the  Evaluation  Panel  with  the 
authority  to  develop  the  appropriate 
forms  and  specifications  required  for 
projects.  However,  in  addition  to  this 
language,  the  text  of  these  criteria  has 
been  amended  in  several  ways  from  that 
originally  published  for  public  re\  iew 
and  comment. 

First,  a  new  criterion  has  been  added 
(Section  V.A.  (2)): 

To  be  included  in  the  I'SIJI.  the  Evalusfion 
Panel  must  find  that  a  project  submission 
mvolves  specific  measures  to  reduce  or 
sequester  greenhouse  gas  emissions  initiated 
as  the  result  of  the  U.S.  Initiative  on  foint 
Implementation,  or  in  reasonable 
anticipation  thereof. 

As  used  here,  the  term  "specific 
measures"  is  meant  to  refer  to  actions  lo 
reduce  or  sequester  greenhouse  gas 
emissions  that  may  form  a  part  of  a 
broader  project.  In  some  cases,  the 
specific  measures  may  constitute  the 
entire  project;  in  other  cases,  the 
specific  measures  may  be  a  lesser  subset 
of  the  project. 

This  criterion  is  designed  to  promote 
"additionality"— that  is.  actions  above 
and  beyond  those  that  would  have  been 
taken  otherwise.  It  seeks  to  do  so  in  two 
ways: 

(1)  By  establishing  a  reference  date 
before  which  it  would  be  difficult  to 
conclude  that  activities  were 
undertaken  as  the  result  of  the  USIJI; 
and 

(2)  By  requiring  that  project 
participants  demonstrate  what  measures 
were  or  will  be  implemented  in 
respon.se  to  the  USIJI. 

With  respect  to  the  reference  date,  the 
phrase  "or  in  reasonable  anticipation 
thereof  is  designed  to  provide  a 
reasonable  "grace  p<Tiod"  for 
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sufficient  to  establish  a  baseline  of 
current  and  future  emissions — both  in 
the  absence  of,  and  as  the  result  of,  the 
specific  measures  taken  or  to  be  taken 
to  reduce  or  sequester  greenhouse  gas 
emissions.  Under  new  Section  V.A.(4), 
the  Evaluation  Panel  will  need  to  find 
that  the  specific  measures  have  reduced 
or  sequestered,  or  will  reduce  or 
sequester,  greenhouse  gas  emissions 
beyond  the  baseline  of  current  and 
future  emissions  in  the  absence  of  the 
specific  measures  taken  or  to  be  taken. 
In  reaching  such  a  conclusion,  the 
Evaluation  Panel  will  need  to  pin- 
particular  attention  to  baseline     ^ 
projections  in  the  absence  of  the 
project's  specific  measures.  The 
Evaluation  Panel  will  need  to  find  that 
such  baseline  projections  are 
reasonable.  Relevant  factors  the 
Evaluation  Panel  may  consider  include. 
among  others: 

—Whether  the  baseline  projections  arc 
consistent  with  the  prevailing 
standard  of  environmental  protection 
in  the  country  involved 
—Whether  the  baseline  projections  are 
consistent  with  existing  business 
practices  within  the  particular  sector 
or  industry 
—Whether  the  baseline  projections  are 
consistent  with  trends  and  changes  in 
those  practices 
—Whether  a  project  was  altered  before 
or  after  being  implemented  to  take 
into  account  considerations  related  to 
joint  implementation 
As  noted,  the  Evaluation  Panel  will  be 
able  also  to  consider  any  other  evidence 
it  deems  relevant  to  its  assessment  of 
the  reasonableness  of  the  baseline 
projections.  The  Evaluation  Panel  will 
be  able  to  reject  project  submissions 
which,  in  its  judgment,  do  not  establish 
reasonable  baseline  projections. 

With  respect  to  measures  already 
undertaken,  participants  may  be  able  to 
demonstrate  "additionality"  and 
"reasonable  anticipation"  in  a  number 
of  ways.  Relevant  factors  the  Evaluation 
Panel  may  consider  include,  among 
others; 

—Evidence  that  a  project  was  altered 
before  or  af^er  implementation  to  take 
into  account  considerations  related  to 
joint  implementation 

— Evidence  that  a  project  was 
specifically  undertaken  to  promote 
joint  implementation 

—Contract  provisions  that  specifically 
allocate  among  project  participants 
the  greenhouse  gas  emissions  reduced 
or  sequestered 

Critfhon  A.5 

One  commenter  suggested  requiring 
the  project  proposers  to  include  in  their 


submissions  a  monitoring  schedule. 
While  such  recommendations  may  be 
appropriate  to  the  operational  activitv, 
in  the  Department's  view  the  specific 
criteria  for  monitoring  cannot  be 
resolved  at  this  time,  and  should  be 
thoroughly  discussed  and  established  bv 
the  Evaluation  Panel.  The  addition  of 
language  providing  the  Evaluation  Panel 
with  authority  to  develop  operational 
modalities  will  assure  that  this  issue  can 
properly  be  addres.sed. 

Criterion  A. 6 

No  comments  re<;eived. 

Criterion  A. 7 

Several  commenters  proposed  that  the 
criterion  be  deleted  as  placing  too 
onerous  a  burden— i.e.,  for  a  full 
environmental  impact  assessment — on 
each  project.  In  the  Department's  view. 
it  is  imperative  not  to  move  forward 
with  projects  which,  while  leading  to 
greenhouse  gas  reductions,  also  lead  to 
potentially  significant  but  unidentified 
negative  non-GHG  environmental 
impacts.  Again,  however,  the  details  of 
what  will  be  required  to  meet  this 
criterion  are  appropriately  left  to  the 
Evaluation  Panel. 

Another  commenter  proposed  that  the 
criterion  be  strengthened  so  that  project 
submission  would  he  automatically 
rejected  if  any  negative  impact  were 
found.  In  the  Department's  view,  the 
Evaluation  Panel  itself  must  be  given 
discretion  to  evaluate  the  results— and 
this  is  done  through  Section  V.B,  which 
allows  other  environmental 
considerations  to  be  used  in 
determining  the  acceptability  of  the 
project. 

Criterion  A. 8 

One  commenter  suggested  limiting 
the  time  over  which  the  reduction  credit 
could  be  claimed  as  part  of  the 
assurance  that  emissions  reduced  or 
sequestered  were  real.  The  Department 
believes  that  this  is  a  matter  for 
individual  project  participants  to 
determine,  and  that  individual 
circumstances  warrant  individual 
attention  from  the  Evaluation  Panel. 

Original  Criterion  A.8  (now  deleted) 

In  the  December  17  Federal  Register 
notice  draf^  Groundrules,  this  criterion 
provided  for  registration  of  the  project 
in  the  national  inventory  established 
under  section  1605  of  the  Energy  Policy 
Act  of  1992.  While  the  Administration 
is  rapidly  moving  to  develop  this 
registry,  guidelines  for  the  program  have 
not  yet  been  completed.  Thus,  this 
criterion  has  been  deleted.  However,  it 
is  the  Department's  firm  expectation 
that  the  1605  registry  will  be  developed 


in  a  manner  consistent  with  these  USIJI 
Groundrules,  and  that  in  the  future, 
project  participants  may  be  expected  to 
register  their  projects  through  the  1605 
program. 

Criterion  A. 9 

Commenters  suggested  amending  the 
criterion  to  limit  how  the  "credit"  for 
the  project  could  be  apportioned— with 
a  minimum  amount  allocated  to  the  host 
country,  and  an  automatic  discounting 
of  total  allowable  emissions  reduced  or 
sequestered  based  on  the  uncertainty  of 
the  project.  In  the  Department's  view,  it 
is  most  appropriate  that  the  allocation  of 
emissions  reduced  or  sequestered  be 
decided  by  the  participants.  Thus  this 
<;uggest)on  was  not  included. 

Section  V.B 

The  second  category  ol  criteria  in  the 
Groundrules  contains  items  that  the 
"Panel  shall  also  consider"' — a  less 
stringent  formulation  than  that  -equired 
for  the  criteria  in  Section  V.A.  The 
principal  comment  on  this  section 
proposed  to  delete  it  as  being  redundant 
with  Section  V.A.  .^s  discus,<;ed  above, 
in  the  Department's  view,  it  is  essentia! 
to  establish  two  categories — one  for 
minimum  requirements  that  must  be 
met  to  include  a  project  submission;  the 
other  with  additional  items  that  the 
Evaluation  Panel  shall  ai^o  consider  in 
deciding  whether  to  include  a  project 
submission. 

General  Comments  on  Language 

A  number  of  the  comments  received 
addressed  the  usage  of  the  word  "net" 
throughout  the  text.  The  comments 
expressed  concern  that  the  word  could 
be  read  to  require  proiect  submitters  to 
total  their  domestic  emissions  with  their 
international  emissions  (and  for  that 
Jotal  to  be  reduced  through  the  ,11 
project)  to  allow  the  project  submissio!-. 
to  be  included.  This  reading  v.  -js  not 
inte:ided.  As  a  consequence,  the 
language  has  been  changed  th.-oughoi;t 
the  text,  and  the  words  "reduced  or 
sequestered"  are  now  used  vice  "net.  " 
The  Department  interprets  "redui  ed" 
also  to  include  "avoided." 

Groundrules 

The  following  describes  the  US 
Initiative  on  Joint  Implementation 
(USIfl).  which  shall  be  established  ,-is  ;» 
pilot  program. 

Section  ! — Purpose 

The  purpose  of  the  pilot  pro.cram 
«hnll  be  to; 

(1)  Encourage  the  r,ipid  development 
and  implementation  of  cooperative, 
multuaily  voluntary,  cos '-effective 
proje<:ts  between  U.S.  oiid  kry'rc-.t 


partners  aimed  at  reducing  or 
sequestering  emissions  of  greenhouse 
gases,  particularly  projects  promoting 
technology  cooperation  with  and 
sustainable  development  in  developing 
countries  and  countries  with  economies 
in  transition  to  market  economies: 

(2)  Promote  a  broad  range  of 
cooperative,  mutually  voluntary  projects 
to  test  and  evaluate  methodologies  for 
measuring,  tracking  and  verif\-ing  costs 
and  benefits; 

(3)  Establish  an  empirical  basis  to 
contribute  to  the  formulation  of 
international  criteria  for  joint 
implementation; 

(4)  Encourage  private  sector 
investment  and  innovation  in  the 
development  and  dissemination  of 
technologies  for  reducing  or 
sequestering  emissions  of  greenhouse 
eases:  and 

(5)  Encourage  partieipafing  countries 
to  adopt  more  complete  climate  action 
programs,  including  national 
inventories,  ba.selines.  policies  and 
measures,  and  appropriate  specific 
commitments. 

Section  11  Evaluation  and  Ri^casefi'ment 
of  Pilot  Hrogram 

The  dflot  program  shall  be  evaluated 
and  reassessed  within  two  years  of  its 
inception  or  within  six  months  of 
adoption  of  international  criteria  for 
joint  implementation  by  the  Conference 
of  the  Parties  to  the  United  .Nations 
Framework  Convention  on  Climste 
Change,  whichever  is  earlier. 

Section  III— Eligible  Pnrticipantf. 

A.  Domestic 

(1)  A.ny  U.S.  citizen  or  r-sident  ahen; 

(2)  any  company,  organization  or 
entity  incorporated  under  or  recognized 
by  the  laws  of  the  United  St-ites,  or 
group  thereof:  or 

(j)  any  U.S.  federal,  state  or  lrx;£) 
government  entity. 

B.  Foreign 

(1)  Any  countr;>  that  has  signed, 
ratified  or  acceded  to  the  United 
.Nations  Framework  Convention  en 
Climate  Change. 

12)  any  citizen  or  resident  alien  of  3 
country  identified  in  5(1)  of  thi.s 
section: 

(3)  any  compa:iy.  organizatjon  or 
entity  incc-porated  under  cr  recoanized 
by  the  laws  of  a  count.-)-  identified  in 
B(  1)  of  this  secticn,  or  group  thereof:  or 

(4)  any  national,  provincial,  state,  cr 
local  government  entity  of  a  counfrt 
identified  inB(l)of  this  sedicn. 

Si'crton  IV—E\ahia:>on  Panel 

\  An  Evaluation  Pan-1  is  h»^r,  by 
esfablish'^d.  i 


B.  The  Evaluation  Panel  shall  consist 
of  eight  members,  of  whom: 

( 1 )  One  shall  be  an  employee  of  the 
Department  of  Energy,  who  shall  serve 
as  Co-Chair; 

(2)  One  shall  be  an  employee  of  the 
Environmental  Protection  Agency.  ur,o 
shall  serve  as  Co-Chair; 

(3)  One  shall  be  an  emplovee  of  tfte 
Agency  for  International  Development 

(4)  One  shall  be  an  emplovee  of  ihe 
Department  of  Agricuhure: 

(5)  One  shall  be  an  emplovee  of  t,'»'» 
Department  of  Commerce: 

(B)  One  shall  be  an  employee  of  the 
Department  of  the  Interior; 

(7)  One  shall  be  an  emplovee  of  the 
Department  of  State;  and 

(8)  One  shall  be  an  emplovee  of  the 
Department  of  the  Treasury. 

C.  The  Panel  shall  be  responsible  fcr 

(1)  .Advising  and  assisting  prospeclr.e 
US  and  foreign  participants  on  the 
technical  parameters  (including  with 
respe<  t  to  baselines,  measuring  and 
tracking)  of  projects  submitted  for 
inclusion  in  the  USIJI: 

(2)  Accepting  project  submissions 
from  eligible  U.S.  participants  and  ih^.:: 
foreign  p.^rtners; 

(3)  Reviewing  and  evaluating  pre  ec! 
submissions,  including  baseline 
projections; 

M)  Approving  or  rejecting  projef  i 
submissions  for  inclusion  in  the  U5i;:. 
ba^ed  on  criteria  contained  in  section  V 

(5)  Pro\  iding  wTitten  reasons  for  it- 
decisions,  which  shall  be  made  pabia'v 
3\ai!able,  within  90  days  of  receipt  of  a 
complete  submission  or  resubmission: 

(6)  Certif\ing  emissions  reduced  or 
sequestered  estimated  to  result  from 
proje«:ts: 

(7)  Developing  operationiirn-.odi.;:,t> 
for  the  implementation  of  the  Progrs-v 
and 

(a)  P.'Hparing  an  annual  report  of  ."* 
activities,  including  a  summciry  of 
approved  projec.ls. 

Section  V — Criteria 

A.  To  be  included  in  the  USIJI.  t.Vr 
Evaluation  Panel  must  find  that  a 
project  submission; 

(1)  Is  acceptable  to  the  governnuni  c  5 
the  host  country; 

(2)  Involves  specific  measure?  to 
reduce  or  seque.ster  grc'enhou.se  w-^- 
emissions  initiated  as  the  resuh  of  "..'e 
U.S.  Initiative  on  Joint  Impie.Tien;;»tit".. 
cr  in  reasonable  anticipation  thereof. 

(3)  Provides  data  and  .metricdoloci-  ,J 
information  sufficient  to  establish  u 
baseline  of  current  and  future 
greenhouse  gas  emissions; 

(a)  In  the  absence  of  tfie  spetifu 
:neasur<  s  referred  to  in  A. (2] —  of  tr.i> 
see! ton:  and    . 
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(I))  As  the  result  of  the  spehi fu. 
measures  referred  to  in  A. (2   of  this 
section; 

(4)  Will  reduce  or  sequestt  r 
greenhouse  gas  emissions  be  tond  those 
referred  to  in  A.(3»(aJ  of  this  section, 
and  if  federally  funded,  is  or  will  be 
undertaken  with  funds  in  ex  :ess  of 
those  available  for  such  activities  in 
fiscal  year  1993; 

(5)  Contains  adequate  pro\  isions  for 
tracking  the  greenhouse  gas  i  missions 
reduced  or  sequestered  resu  ling  from 
the  project,  and  on  a  periodi  :  basis,  for 
modifying  such  estimates  an  i  for 
(omparing  actual  results  with  those 
originally  projected 

jfi)  Contains  adequate  pro\  isions  for 
external  verification  of  the  g:  eenhouse 
gas  emissions  reduced  or  setiuestered  bv 
the  nroject; 

(7)  Identifies  any  assoc  iate  J  non- 
greenhouse  gas  environment  il  ini[!arts/ 
benefits 
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(8)  Provides  adequate  assurance  that 
greenhouse  gas  emissions  reduced  or 
sequestered  over  time  will  not  be  lost  or 
reversed:  and 

(9)  Provides  for  annual  reports  to  the 
Evaluation  Panel  on  the  emissions 
reduced  or  sequestered,  and  on  the 
share  of  such  emissions  attributed  to 
each  of  the  participants,  domestic  and 
foreign,  pursuant  to  the  terms  of 
voluntary  agreements  among  project 
participants. 

B.  In  determining  whether  to  include 
projects  under  the  USIJI.  the  Evaluation 
Panel  shall  also  consider: 

(1)  The  potential  for  the  project  to 
lead  to  changes  in  greenhouse  gas 
emissions  elsewhere: 

(2)  The  potential  positive  and 
negative  effects  of  the  project  apart  from 
its  effect  on  greenhouse  gas  emissions 
reduced  or  sequestered; 

(.T)  Whether  the  U.S.  participants  are 
emitters  of  greenhouse  gases  within  the 


United  States  and,  if  so,  w  hether  they 
are  taking  measures  to  reduce  or 
sequester  such  emissions;  and 

(4)  Whether  efforts  are  underway 
within  the  host  country  to  ratify  or 
accede  to  the  United  Nations 
Framework  Convention  on  Climate 
Change,  to  develop  a  national  inventory 
and/or  baseline  of  greenhouse  gas 
emissions  by  sources  and  removals  by   ' 
sinks,  and  whether  the  host  country  is 
taking  measures  to  reduce  its  emissions 
and  enhance  its  sinks  and  reserx  oirs  of 
greenhouse  gases. 

D;it('d:  .Miiy  24.  liHM 
David  CoLson, 

Acting  Assiatant  SfcrHary,  Hurmti  of(k  >-<ins 
and  International  Environmental  unci 
Scifntific  Affairs 
|FR  Doc.  W-M2HJ  FilfHJ  5-3t-fJ4;  H.A^  ani] 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  published  under 
the  ••Government  in  the  Sunshine  Act"  (Pub 
L.  94-409)  5  U.S.C.  552b(e)(3) 


U.S.  CONSUMER  PRODUCT  SAFETY 
COMMISSION 

TIME  AND  DATE:  10.00  a.m..  Thursday. 
June  2.  1994. 

LOCATION:  Room  420.  East  West  Towers, 
4.1.30  East  West  Highwav.  Bethesda.  . 
.Marvland  \ 

STATUS:  Open  to  the  Public.  ^ 

MATTER  TO  BE  CONSIDERED: 

Hdby  lUith  Rings  and  Seals 

The  Staff  will  brief  the  Commission  on 
options  for  Commission  action  to 
address  risks  of  injury  and  death 
associated  with  baby  "bath  rings  and 
seats. 

For  a  recorded  message  containing  the 
latest  agenda  information,  call  (301) 
5()4-{)709. 

CONTACT  PERSON  FOR  ADDITIONAL 
INFORMATION:  Sadye  E.  Dunn.  Office  of 
the  Secretary,  43,30  East  West  Highwav. 
H(!t]iesda.  MD  20207  (301)  504-OKOO.  " 

Diitcti:  Mdy  27,  1994. 
Sadye  E.  Dunn, 
-SV '( refnrv 
(FK  Dor..  «4-  Filed  5-27-i)4;  4:()H  pni| 

BILUNG  CODE  6355-01 -M 


Diiled:  Mils  27,  1994. 
Jennifer  J.  (ohnson. 

Assncialt  Sfcrftury  of  the  Hoard. 

IFKDoc    94-13407  Filed  5-27-94;  12:19  pm| 

BILLING  CODE  621(M)1-P 


BOARD  OF  GOVERNORS  OF  THE  FEDERAL 
RESERVE  SYSTEM 

TIME  AND  DATE:  11  a.m.,  Mondav,  June  6 
1994. 

PLACE:  Marriner  S.  Eccles  Federal 
Kesene  Board  Building,  C  Street 
entrance  between  20th  and  21st  StretMs. 
NW..  Washington,  DC  205,'il. 
STATUS:  Closed, 

MATTERS  TO  BE  CONSIDERED: 

1.  J'ersonnel  actions  (appointments, 
promotions,  assignments,  roassignments.  and 
.saiarv-  actions)  involving  individual  Federal 
Kfsf-nj-  System  employees. 

2.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Mr.  Joseph  R.  Coyne,  Assistant  to  the 
Board;  (202)  452-3204.  You  mav  call 
(202)  452-3207.  beginning  at 
approximately  5  p.m.  two  business  davs 
before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications 
sc:heduled  for  the  meeting. 


NUCLEAR  REGULATORY  COMMISSION 

DATE:  Weeks  of  Mav  30,  June  n,  13,  and 
20, 1994. 

PLACE:  Conmii.ssioners."  Conference 
Room,  11553  Rockville  Pike.  Rockvillf. 
Marvland. 

STATUS:  Public  and  Clo.sed. 

MATTERS  OF  BE  CONSIDERED: 

Week  of  May  30 

There  arc  no  meetings  si.hcdiilcd  for  tlir 
Week  of  .May  30. 

Week  of  June  &— Tentative 

Monday,  June  ti 
10  a.m. 
Briefing  by  DOE  on  HHV  rroj-r.iin  (PuIiIk 

meeting) 
(Q)ntatt:  Linda  Drscli.  202-.^)3t>-l4f,2) 
1  p.m 
Briefing  on  (Yoposed  Kiilcon  Kiidiojogifal 
Criteria  for  De<.ommissioning  ({'iihJK. 
meeting) 
((x)n(art:  Chip  C^imcron.  301-'i04-lf>42| 
Wednesday,  fane  8 
10  am 
Briefing  on  Electricity  Forecast  from 
Energy  Information  .Administration  (EIA) 
Annual  Energy  Oulook  (Public  mooting) 
(Contact   Man  Hufzlor,  202-58R-2222) 


Federal  Regiuster 

^ol     S9,  No     104 

Wodni'sday,  Juno  1.  1994 


NATIONAL  TRANSPORTATION  SAFETY  BOARD 

TIME  AND  DATE:  9:30  a.m.,  Tuesdav.  June 
7,  1994. 

PLACE:  The  Hoard  Room,  5th  Floor,  490 
L'Enfant  Plaza,  SW..  Washington   DC 
20594. 

STATUS:  Open 

MATTERS  TO  BE  CONSIDERED: 

fil25A     Highway  Accident  Report:  IS 
To\\l)oat  CHRIS  Qjllision  With  the  ludge 
William  .Seeber  Bridge.  .\ew  Orleans. 
Louisiana.  May  28.  1993 

NEWS  MEDIA  CONTACT:  Telephone-  (20'^) 
3H2-O6fi0. 

FOR  MORE  INFORMATION  CONTACT:  Bea 
Hardesty.  (202)  382-6525. 

Dated:  May  27.  1994.  ^ 

Bea  Hardesty. 

Federal  flegister  Liaison  Officer. 

IFK  Do( .  94-13404  Filed  5-27-94;  12:03  pn.l 

BILLING  CODE  7533-01-P 


Thursday ,  jane  <i 

10  a.m. 
Briefing  on  Review  of  Rulemaking  Profess 

(Public  meeting) 
(Contact:  William  Olnistead.  301-504- 
17401 

11  30  am 
Affimiation/Dis(  ussion  and  Vote  (I'lihlu 

mec^tiDg) 
a.  Liccnsi«e  Submittal  of  Data  in 

t>)mputer-rReadable  Fomi 
(Contact:  K.  Cramann.  .301-504-24 '.h) 
Il  Advanced  .Medical  Svstems.  In(  .— 

Appeal  of  LBI'-90-l  7  (.Suspension  Order 

Proceeding) 
(Contact:  .Stephen  Burns.  301-504-21«4) 

c.  Final  Rule  on  •Timeliness  in 
Decommissioning  of  Materials  Facilities" 

(Contacjt:  Mar>-  Thomas.  301— t92-3K8f)) 

d.  lnter%ention  Petitions  Challenging 
Proposed  Fuel  Shipments  to  Temelm 
Reactors  in  the  Czech  Republic  ((:onlac;t: 
(;race  Kim.  301-504-3605) 

2  p.m 

Briefing  on  Final  Rule  for  Protection 
Against  Malevolent  I  'se  of  Vehicles  at 
Nuclear  Pow»-r  Plants— I'art  7.1  (Public 
mecrting) 
((x)ntact:  I'hillip  Mckee.  301 -.504 -29m 
1:30  p.m. 
I  'pdate  on  Design  Basis  Threat  ((  losed— 
E.X   1) 

Friday.  June  Id 
10  am. 
Briefing  on  I'roposed  Rule  for  Licensr 
Renewal— {'art  54  (Public  meeting) 
(Contact:  Willinm  Travers.  301-504-1117) 
2  p.m. 
Briefing  on  Status  of  Nuclear  Issues 
Concerning  Russia  (Clos.-d— E\    1) 

Week  of  June  13— Tentative 

Thursday,  lane  1h 
11:30a.ni 

Affirmation/Discussion  and  Vole  (Publii 
meeting)  (if  needed) 

Week  of  June  20— Tentative 

Monday,  fune  2U 
10  a  ni' 
Discussion  of  .Management  Issues 
(Closed— Ex.  2  and  fi) 

Thursday  June  27 
9:30  am 

Periodic  Briefing  on  Operating  Reactors 

and  Fuel  Facilities 
(Contact:  Victor  McCn-e,  301-504-171 1) 
11:30  a.m. 
Affirmation/Discussion  and  Vote  (Pul)lic 
meeting)  (if  needed) 

Note:  Affirmation  sessions  are  initiallv 
scheduled  and  announced  to  the  public  on  a 
time-reserved  basis.  Supplementarv  notice  is 
provided  in  accordance  with  the  Sunshine 
Ac-t  as  specific  items  are  identified  and  added 
to  the  meeting  agenda.  If  there  is  no  specific 
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'4d'^r"' '""'      ''^°'^'^®  ^°  ^"'^  '^^  ^'^*^^  ^^  nieeli;^g<^  Dated  \Uy  27  1494 

te  .',nV..c  c.,fe        ""  fR^-^^dingj-OOl)  504-1292  William  M.  Hill.  Jr.. 

CONTACT  PERSON  FOR  MORE  INfORMATjOW  ^^^^  TrackingOfiUtr.  Office  oftKr- 

ss.cn  William  Hi!)  (301)  504-lf,f.l  Secr^:3r^ 

t'^  on  <:CT^  [PR  pof  '-}-r343S  Fiied  '>-;7-u4  .-  :n  ;-,. 
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This  section  of  the  FEDERAL  REGISTER 
contains  editorial  corrections  of  previously 
published  Presidential.  Rule,  Proposed  Rule, 
and  Notice  documents.  These  corrections  are 
prepared  by  the  Office  of  the  Federal 
Register.  Agency  prepared  corrections  are 
issued  as  signed  documents  and  appear  in 
the  appropriate  document  categories 
elsewhere  in  the  issue. 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  685 

[Docket  No.  940245-4134;  I.D.  012694F] 
RIN  0648-AE35 

Pelagic  Fisheries  of  the  Western 
Pacific  Region 

CorTt'ction 

In  rule  document  94-12536  beginning 
on  page  26979  in  the  issue  of 
Wednesday.  May  25,  1994,  make  the 
tollowing  correction: 

§  685.9    [Corrected] 

On  page  26983,  in  the  third  column, 
in  §  685.9(c)(4).  in  the  la.st  line; 
"September  21,  1994"  should  read 
'St^ptember  22,  1994". 

BILLING  CODE  1S05-01-0 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  RP83-5ft-020  and  TM94-3.7. 
001] 

Southern  Natural  Gas  Co.;  Proposed 
Changes  In  FERC  Gas  Tariff 

Corrfction 

In  notice  document  94-12705 
appearing  on  page  27013  in  the  issue  of 
Wedne.sday,  May  25,  1994,  make  the 
following  corrections: 

1.  The  Docket  number  should  appear 
as  set  forth  above. 

2.  In  the  third  column,  at  the  end  of 
the  document,  the  FR  Doc.  line  was 
omitted  and  should  appear  as  follows: 
IFR  Dor.  9-1-12705  Filed  5-24-94;  8.45  a.-nj 

BILLING  CODE  6^^T^C^■U  ^ 

BILLING  CODE  1505-01-0 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  167 

[CGD  90-039] 
RIN2115-AD43 

Traffic  Separation  Scheme;  In  the 
Approaches  to  Chesapeake  Bay 

Cnirrction 

In  rule  document  94-10176  beginning 
on  page  21935  in  the  issue  of  Thursday . 


Federal  Register 

Vi'i    5<).  No    104 
Wfdnfsddy.  )une  1,  1994 


April  28,  1994,  make  the  following 
corrections: 

1.  On  page  21937,  in  the  first  column, 
under  Federalism,  in  the  second  full 
paragraph,  in  the  third  line,  "acro.ss" 
should  read  "access". 

§167.203    [Corrected] 

2.  On  the  same  page,  in  the  third 

i  column,  in  §  167.203(c),  in  the  first  line 
under  Lntitude.  •'34'"  should  rend 
"36  ". 

BILLING  CODE  150541-0 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  No.  94-AGL-17] 

Establishment  of  Class  E  Airspace 
Areas;  Waukegan,  IL.  Lafayette,  IN, 
Willoughby,  OH.  Mosinee,  Wl,  and  La 
Crosse,  Wl. 

Correction 

In  rule  do<:ument  94-11720  beginning 
on  page  24911  in  the  issue  of  Friday, 
May  13,  1994,  make  the  following  ' 
(;orre<;tion: 

§71.1    [Corrected] 

On  page  24912,  in  the  s<}cond  colimm, 
in  §  71.1.  under  Paragraph  6002,  in  the 
second  full  paragraph,  in  the  first  line, 
"IL"  should  read  "I.N". 

BILLING  CODE  1505-01-0 
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Part  II 


Federal  Emergency 
Management  Agency 

United  States  Fire  Administration 


Changes  to  the  Hotel  and  Motel  Fire 
Safety  Act  National  Master  List;  Notice 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

United  States  Fire  Admini4tration 

Changes  to  the  Hotel  and  Motel  Fire 
Safety  Act  National  MasterJList 

agency:  Ui.aed  States  Fire 
Administration,  FEMA. 
ACTION:  Notice. 


SUMMARY:  The  Federal  Emei  gency 
Management  Agency  (FENt^  i  or  Agency) 
gives  notice  of  additions  an^  i 
corrections/changes  to,  and  deletions 
from,  the  national  master  li<  t  of  places 
of  public  accommodations  \  /hich  meet 
the  fire  prevention  and  control 
guidelines  under  the  Hotel  and  Motel 
Fire  Safety  Act. 
EFFECTIVE  DATE:  June  30.  19*4. 
ADDRESSfS:  Comments  on  tie  master 
list  are  invited  and  may  be  c  ddres.sed  to 
the  Rules  Docket  Clerk.  Fed  (ral 
Emergency  Management  Ag  jncy,  500  C 
Street,  SVV..  room  840,  Was!  ington.  DC 
20472.  (fax)  (202)  646-i536  To  be 
added  to  the  National  Maste  r  List,  or  to 
make  any  other  changes  to  t  le  list,  see 
Supplemental  Information  helovv. 
FOR  FURTHER  INFORMATION  C<  INTACT: 
John  Ottoson,  Fire  Managen  ent 
Programs  Branch,  United  St  ites  Fire 
Administration,  Federal  Em  jrgency 
Management  Agency,  National 
Emergency  Training  Center,  16825 


Hotel  and  Motel  Fire  Safety  Act  National  Master  List  May  23,  1994  Update 


Index/property  name 


AK0O41 


AOOmONS 
Arkansas 

Land's  End  . 


Arizona 

AZ0183  Best  Western  Cotton- 
wood Ina 

AZ0184  Best  Westem  Sunrise 
Inn. 

AZ0182    Howard  Johnson 

Scottsdale. 

CjIKomia 

CA1146  Best  Western  Star- 
dust. 

CAT  142  Best  Western  North- 
woods  Inn. 

CA1095  Residence  inn  Liver- 
more  Pleasanton. 

CA1141  Best  Western  Nor- 
walK  Inn. 

CA1094  Residence  Inn  On- 
tario Airport 

CA1147  Best  Western  Shelter 
Island  Marina  Inn. 

CA 1 1 45  Best  Western  Canter- 
bury Hotel. 

CAn43    Juliana  Hotel  

CA1 144    The  Hotel  Majestic  ... 


South  Seton  Avenue,  Emmitsburg,  MD 
21727,(301)447-1272. 
SUPPLEMENTARY  INFORMATION:  Acting 
under  the  Hotel  and  Motel  Fire  Safety 
Act  of  1990.  15  U.S.C.  2201  note,  the 
United  States  Fire  Administration  has 
uforked  with  each  State  to  compile  a 
national  master  list  of  all  of  the  places 
of  public  accommodation  affecting 
commerce  located  in  each  State  that 
meet  the  requirements  of  the  guidelines 
under  the  Act.  FEMA  published  the 
national  master  list  in  the  Federal 
Register  on  Monday.  November  29, 
1993,  58  FR  62718.  and  published 
changes  approximately  monthly  since 
then. 

Parties  wishing  to  be  added  to  the 
National  Master  List,  or  to  make  any 
other  change,  should  contact  the  State 
office  or  official  responsible  for 
compiling  listings  of  properties  which 
comply  with  the  Hotel  and  Motel  Fire 
Safety  Act.  A  list  of  State  contacts  was 
published  in  58  FR  17020  on  March  31. 
1993.  If  the  published  list  is  unavailable 
to  you.  the  State  Fire  Marshal's  office 
can  direct  you  to  the  appropriate  office. 
Periodically  FEMA  will  update  and 
redistribute  the  national  master  list  to 
incorporate  additions  and  correctionsy 
changes  to  the  list,  and  deletions  from 
the  list,  that  are  received  from  the  State 
offices. 

Each  update  contains  or  may  contain 
three  categories:  "Additions;" 


"Corrections/changes;"  and 
"Deletions."  For  the  purposes  of  the 
updates,  the  three  categories  mean  and 
include  the  following: 

"Additions"  are  either  names  of 
properties  submitted  by  a  State  but 
inadvertently  omitted  from  the  initial 
master  list  or  names  of  properties 
submitted  by  a  State  after  publication  of 
the  initial  master  list; 

"Corrections/changes"  are  corrections 
to  property  names,  addresses  or 
telephone  numbers  previously 
published  or  changes  to  previously 
published  information  directed  by  the 
State,  such  as  changes  of  address  or 
telephone  numbers,  or  spelUng 
corrections;  and 

"Deletions"  are  entries  previously 
submitted  by  a  State  and  published  in 
the  national  master  list  or  an  update  to 
the  national  master  list,  but 
subsequently  removed  from  the  list  at 
the  direction  of  the  State. 

Copies  of  the  national  master  list  and 
its  updates  may  be  obtained  by  writing 
to  the  Government  Printing  Office, 
Superintendent  of  Documents, 
Washington,  DC  20402-9325.  When 
requesting  copies  please  refer  to  stock 
number  069-001-O0049-1. 

The  update  to  the  national  master  list 
follows  below. 
Michael  B.  Hirsch, 
Acting  General  Counsel. 


POBox/Rt  # 


Street  address 


4786  Homer  Spit  Rd 

993  S.  Main  Street  

128  North  Mam 

5101  North  Scottsdale  Road  .... 

1057  W.  Ball  Road 

655  Redwood  Hwy.  101,  South 

1000  Airway  Blvd 

10902  Firestone  Blvd 

2025  E.  D  St 

2051  Shelter  Island  Dr 

750  Sutter  St 

590  Bush  St 

1500  Sutter  St 


City/state/zip 


Homer,  AK  99603- 

Cottonwood.  AZ  86326-  .... 

Eagar  AZ  85925- 

Scottsdale,  AZ  85253- 

Anaheim,  Ca  92802-  

Crescent  City.  CA  95531-  . 

Livermore,  CA  94550-  

Norwalk,  CA  90650- 

Ontario.  CA  91764-  

San  Diego.  CA  92106-3194 

San  Franc4SCO,  CA  94109-  . 

San  Francisco,  CA  94108-  . 
San  Francisco.  CA  94109-  . 


Telephone 


(907)  235-2500 

(602)  634-5575 
(602)  333-2540 
(602)  945-4392 

(714)  774-7600 

(707)  464-9771 

(510)  373-1800 

(310)  929-8831 

(909)  983-6788 

(619)  222-0561 

(415)  474-6454 

(415)392-2540 
(415)441-1100 
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HOTEL  AND  MOTEL  FiRE  SAFETY  ACT  NATIONAL  MASTER  LiST  MAY  23.  1994  UPDATE-Continued 


Index/property  name 


District  of  Cbiumbia 

DC0046    Capitol  Hill  Suites 

Delaware 

DE0037    Econo  Lodge  

Illinois 

IL0501  Best  Western  Re- 
gency Inn. 

IL0502    Best  Western 

Bradbury  Suites. 

IL0498    Forsyth  Hampton  inn  . 

IL0499    Spnngfield  Courtyard  . 

IL0500    Springfield  Sleep  Inn  .. 

Kansas 

KS0120  Comfort  Inn 

KS0121  Comfort  Inn 

KS0122  Econo  Lodge  

KS01?3  Comfort  Inn 

KS0124  Comfort  Inn 

KS0125  Comfort  Inn  at  Quail 
Ridge.  ' 

Louisiana 

LA0 103  Tante  Da's  Bed  and 
Breakfast. 

Michigan 

MI0285  Best  Western  Green- 
field Inn. 

MI0287  Knights  Inn  South  

MI0286  Best  Western  Kelly 
Inn. 

MI0288    Knights  Inn  

Minnesota 

MN0238    Crown  Sterling 

Suites  Minneapolis  Airport. 

MN0240  Best  Western  Gold- 
en Valley  House 

MN0239    Crown  Sterling 

Suites  Downtown  Minneapo- 
lis. 

Missouri 

MO0231     Best  Western  Music 

Caprtal  Inn. 
MO0225    Boxcar  Willie  Motel 

#1. 

MO0228    Branson  Towers  

MO0224    Classic  Motor  Inn  .... 
MO0239    Econo      Lodge      of 

Branson. 
MO0229    Kings  Quarters  Hotel 
MO0218    Ozark  Regal  Hotel  ... 
MO0240    Quality      Inrv-Shep- 

herd  of  the  Hills  Expressway 

MO0227    Settle  Inn  

Seven  Gables  Inn  .... 
The    Towers    Motor 


PO  Box/Rt  # 


MO0221 
MO0226 

Inn. 
MO0249 
MO0250 
MO0233 
MO0241 
MO0223 
MO0242 
MO0243 

east. 
MO0232 

America. 
MO0219    Southmoreland 

the  Plaza-an  Urtian  Inn 


Travelers  Inn  . 
B/W  Acorn  Inn 
Super  8  Motel 
Econo  Lodge  . 
Cutja  Super  8 
Comfort  Inn  .... 
Comfort    Inn 


North- 


Historic     Suites     of 


on 


Street  address 


200  C  St.  SE  

4361  Highway  One  (1) 


350  Hwy.  173  

21 1 1  S.  Arlington  Heights  Rd. 


1429  Hickory  Point  Dr. 

3462  Freedom  Dr 

3470  Freedom  Dr 


2225  S.  Range  Ave 

1214  S.  Washington 

2331  S.  Cedar  Rd 

1820  W.  Crawford  St.  ... 

4849  S.  Laura 

77  North  at  Quail  Ridge 


2631  SE  Evangeline  Thruway 
3000  Enterprice  Dr 


2595  Capital  Ave.  S.W. 
3640  E.  Cork  St 


1250  N.  Dixie  Highway 


7901  34th  Ave.  S. 

4820  Hwy.  55  

425  S.  7th  St 


3257  Shepherd  of  Hills  Expwy 
3454  W  Hwy  76 


236  Shepherd  of  Hills  Expwy  .. 
2384  Shepherd  of  Hills  Expwy 
230  South  Wildwood  Dr 


580  Shepherd  of  Hills  Expwy 

3010  Green  MtDr  

3269  Shepherd  of  Hills  Expway 

3050  Green  Mountain  Dr  ... 

305  Hwy  165  South 

2825  Green  Mountain  Drive 


1970  West  Highway  76 

1-35  &  US-36 

1710  N  Walnut  

1441  W  Central  

Rt  2  Box  2987  Jet  1-44  Hwy  19 

Hwy  84  E 

1051  N  Cambridge  


612  Central 


116  East  46th  St 


City/state/zjp 


Washington.  DC  20003- 
Rehobath,  DE  19971-  .... 


Antioch.  IL  60002-  

Aritnglon  Heights.  IL  60005-  .... 


Decatur,  IL  62526- 

Springfield.  IL  62704- 
SpringfieW,  IL  62704- 


Colby.  KS  67701-  

Junction  City,  KS  66441- 

Ottawa.  KS  66067-  

Salina  KS  67401-  

Wichita.  KS  67216- 

WinfiekJ.KS  67156- 


Lafayette.  LA  70508- 


Allen  PK,'Dearborn,  Ml  481 01- 

Battle  Creek.  Ml  49015-^160  .. 
Kalamazoo.  Ml  49001-  

Monroe,  Ml  48161-5223  


Bloomington.  MN  55425- 
Minneapolis.  MN  55422- 
Minneapolis,  MN  55415- 


Branson,  Mo  66616-  . 

Branson,  MO  65616- 

Branson,  MO  65616- 
Branson,  MO  65616- 
Branson,  MO  65616- 

Branson,  MO  65616- 
Branson,  MO  65616-  . 
Branson.  MO  65616-  . 

Branson,  MO  65616-  . 
Branson,  MO  65616-  . 
Branson,  MO  65616-  . 


Branson,  MO  65516-  

Cameron,  MO  64429- 

Cameron,  MO  64429- 

Carthage,  MO  64836-  ..:.. 

Cuba,  MO  65453- 

Hayti,  MO  63851-  

Kansas  City,  MO  64120- 

Kansas  City,  MO  64105- 

Kansas  City,  MO  641 12- 


Tetephone 


(202)  543-6000 

(302)  227-0500 

(708)  395-3606 

(708)  956-1 4C0 

(217)877-5577 
(217)  793-5300 
(217/  787-6200 

(913)  462-3833 
013)?38-7887 
(St 3)  242-3400 
(9J3)  826-1711 
(3:6)522-1800 
(3J5;  221-7529 

(3>8)  264-1 1C1 

(:^13>271-16C0 

(6 16)  964-2600 
(6 »e)  381-1900 

(3f3)  243-0597 

(e!2)  854-1000 
(612)  588-051 1 
(612)333-3 111 


(♦-.7)  2-^4-8:;  3 

(4;?)  334 -887-3 

(SCO)  683-1 U  2 
(4ir)334-€0f  I 
(45  7)336^84) 

(4t7)334-54f  J 
(417)  336-22C0 
(417)  335-677  i 

(41l7>33&-47(  1 
(<t7|  334-70.  ,' 
(•trT)  335-89:  ) 

(4,17)336-110 
(Sre) 632-2117 
(»".ei  632-86^  j 
(•1*^7)358-39;  ) 
(3M5  885-2C(  ' 
(314)359-00.  1 
(8r6)  463-79'.  ) 

(8' 6)  842-65-  » 
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Index/pfoperty  name 


MO0248 

Inn. 
MO0216 
^;KXI244 
MO0220 
MO0245 

058. 
MO0246 
MO0230 
MO0247 
MO0237 


Kirksvilte 


Comfo  t 


Holiday  Inn  Lebanor 

Econo  Lodge  

Hampton  Inn  South 
Econo     Lodge    MC  • 


Quality  Hotel  .... 
Main  Street  Inn 
Econo  Lodge  ... 
Days  Inn  


Mississippi 

MS0066    La  Quinta  Inn— Jaci( 
son  Noith. 


MT0095 
MT0088 
MT0096 
MT0089 
MT0098 
MT0099 

spell. 
MT0093 

Inn. 
MT0097 
MT0101 


Montana 

Biltings  Fairfiekl  Inn 

Kelly  Inn  Motel  

City  Center  Motof  Inr 
W?r  Bonnet  Inn  ... 
£     J  Inn  Helena  . 
Red  Lion  Motel  Kali 

Livifigston       Comfof 


City  Center  Motel 
Goldsmith's  Bed  an( 
Breaktast  Ina 
MT0090    Red  Lion  Missoula 
Redwood  Lodge  ... 
Rjby's    Reserve    St 


MT0092 
MT0091 

Inn. 
MT0100    Best  Wester 

Kwataqnuk  Resort. 
MT0094    Comtort  Inn 


i>) 


North  Carolina 
NC0276    Residence     Inn 

Marriott  Tycola  Exec.  Pk.. 

NC0313    Luxbury  Hotel 

NC0315    Sheraton  Grand  New 

Bern  (Hotel). 
NC0314     Sheraton     Inn     Win 

storv  Salem 

NY0673    Bt-t  Western  Inn  o 

CoblesKill. 
NY0572    Park  Plaza  Inn 
NY0574    Best  Wester 

Play  more  Farms. 

Oregon 

CR0151     Ponderosa  Motel 
OR0147    Cottage  Grove  Com 

fort  Inp 
On0154    Holiday   Ir.n  Expres! 

Grants  Pass 
OR0152    Dreamers  Lodge 
OR0150    Super    8    Motel    Li 

Grande. 
OR0153    Best  Western  Rarrc 

Inn. 
OR014S 

onci56 

seura 
OR0155    Best    Western    Gar 

den  Villa  Motel. 
OR0149     Rodeway  Inn  

Pennsylvania 

PA0395    €■:-  r^o  Lodge  at  Val 
ley  Forge. 


Econo  Lodge  Airport 
Red  Lion  Hotel/Coli 


PO  BoxyRt  » 


HC2  Box  61-50 


PO  Box  130 


Street  address 


2209  North  Baltimore 

Business  Rt  44  West . 

2808  N  Kansas 

3232  S  Stewart 

3040  W  Clay 


9600  Natural  Bridge  Rd  

221  N  Main  St  

204  Cleveland  

Jet  l-UU  &  Hwy  28  exit  163 

616  Briawood  Dr 


2026  Overland  Ave. 
5425  Midland  Rd.  ... 

507  W.  Mam  

2100  Cornell  Ave  .... 
2020  Prospect  Ave  . 
1330  Hwy.  2  W 


1 1 4  Love  Ln. 


338  E.  Broadway 
809  E.  Front  


700  W.  Broadway 
8060  Hwy.  9310  .. 
4825  N.  Reserve  . 


303  U.S.  Hwy.  93  E 
6390  S.  Hvtry.  93 


5800  WestparK  Dr 


9701  E.  Independence  Blvd 
1  Bicentennial  Park  


5790  University  Parkway 


Route  7 


581  Harry  L  Dnve 
3291  Route  9 


477  W.  Monroe 

845  Gateway  Blvd 


105  NE  Agness  Avenue 

144  North  Canyon  Blvd  . 
2407  East  R  Ave 


4430  SE  Highway  101 


City/state/zip 


Kirksville.  MO  63501- 


Lebanon.  MO  55536-  ... 
SpringfiekJ,  MO  65803- 
SpringfieW.  MO  65802- 
St  Charles,  MO  63301- 


St  Louis,  MO  63134-  

Ste  Genevieve.  MO  63670- 
Warrensburg,  MO  64093-  ... 
Waynesvllle.  MO  6558^-  


Jackson,  MS  39236- 


Billings,  MT59102- 
Billings.  MT  59101- 
Bozeman,  Mt  59715- 
Butte,  MT  59701-  ... 
Helena,  MT  59601- 
Kalispell,  MT  59901- 


9520  NE  Sandy  Blvd 

1225  North  Thunderbird  Way  ... 

760  NW  Garden  Valley  Blvd  .... 

3480  Hutton  Street  

815  West  DeKalb  Pike  


Livingston,  MT  59047- 

MiGSOula,  MT  59802-  .. 
Missoula,  MT  59802-  .. 


Missoula,  MT  59802- 
Missoula,  MT  59802- 
Missoula,  MT  59802- 

Polson.  MT  53860-  .. 

Whitefish,  MT  59937- 

Charlotte,  NC28217- 


Matthews,  NC28105-. 
New  Bern,  NC  28563- 


Winston-Salem,  NC  27105- 


Cobieskill.  NY  12043- 


Johnson  City,  NY  13790-  

Saratoga  Springs,  NY  12866- 


Burns,  OR  97720-  

Cottage  Grove,  OR  97424- 


Grants  Pass,  OR  97526- 


John  Day,  OR  97845-  . 
La  Grande,  OR  97850- 


Lincoln  City,  OR  97367- 


Portland.  OR  97220- 
Portland,  OR  97227- 


Roseburg,  OR  97470-  . 
Springfield.  OR  97477- 


King  of  Prussia,  PA  19406- 


Tetephone 


(816)665-2205 

(417)532-7111 

(     )    - 
(417)882-6611 
(314)  946-9992 

(314)  427-7600 
(314)  883-9199 
(816)  429-2400 
(314)  336-5556 


(601)957-1741 


(406)  652-5330 
(406)  252-2700 
(406)587-3153 
(406)  494-7800 
(503)641-6565 
(406)  775-^700 

(406)  222-4400 

(406)  543-3193 
(406)  721-9732 

(406)  728-3300 
(406)721-2110 
(406)  721-0990 

(406)  883-3636 

(406)  862^020 

(704)527-8110 

(704)845-5911 
(919)  638-3585 

(910)  767-9595 


(518)  234-^321 

(607)  770-9333 
(518)  534-2480 


(503)  573-2047 
(503)  942-9747 

(503)471-6144 

(503)  575-0526 
(503)  963-8080 

(503)  994-6060 

(503)  252-6666 
(503)235-8211 

(503)  672-1601 

(503)  746-8471 

(215)  265-7200 
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Index/property  name 


PA0396    Shannon  Inn  

South  Carolina 

SC0204    Best  Western  Inn  

SC0203    Sheraton    Hotel   and 

Conference  Center. 
SC0203    Econo  Lodge  

Virginia 

VA0535  Best  Western  Thun- 
derbird. 

VA0534  Best  Western  Lees- 
burg— Dulles. 

CORRECTIONS/CHANGES 
Arizona 
AZ0026    Best  Western  Papago 
Inn  &  Resort. 

Califomia 

CA0136    Best    Western     Pine 

Tree  Motel. 
CA0036    Mikado  Best  Western 

Hotel 

Delaware 

,  OE0036    Econo  Lodge  

^  Hawaii 

H 10096    Best     Western     Out- 
rigger Waikiki  Tower. 

Illinois 

IL0320    Holiday  Inn  Alsip  

IL0488    Kankakee  FairfieW  Inn 

IL0393    Casey  Motel  

IL0327    Stouffer  Riviere  Hotel  . 
IL0485    Danville  Fairfield  Inn  .. 
IL0263    Mamott  Suites  Down- 
ers Grove. 

IL0429  Indian  Mound  Motel 

IL04S6  Fairview  Heights  Hamp- 
ton Inn. 
ILC062    Best    Western     Quiet 

House  Suites. 
IL0374    Chain  of  Rocks  Motel  . 
ILC236    Best  Western  Windsor 

Oaks  Inn. 
IL0422    2  Acres  Motel  &  Res- 
taurant 

IL0036    Holiday  inn  Morris  

IL0482    Peora  Residence  Inn  . 

IL0097    Plaza  One  Hotel 

IL0481     Rockford      Residence 

Inn. 
IL0110    Best       Western       at 

OHare. 
110174    Holiday     Inn     O'Hare 

International. 
IL0023    Best-     Western      Sky 

Harbor  Inn. 
IL0022    Hampton    Inn    Spnng- 

field 
1L0293    Spnngfield        Fairlield 
Inn. 

Kansas 

K S0 109    Lansing  Econo  Lodge 

Maryland 
MD0043    Comfort  Inn  West 

Michigan 

MI0290    Motel  6  

MI0252    Hampton  Inn 


PO  Box/Rt  # 


RR5  Box  5202 


PO  Box  62 


Street  address 


Interstate  80  Exit  52 


1 540  Savannah  Hwy 
2100  Bush  River  Rd  . 

962  Riven/iew  Rd  


3000  Plank  Road 

726  E  Market  Street 

7017  E.  Mcdowell  Rd 


City/state/zip 


Stroudsburg,  PA  18301- 

Charleston,  SC  29407-  .. 
Columbia,  SC  29210-  .... 


Rock  Hill,  SC  29730- 


Fredericksburg.      VA      22401- 

0000. 
Leesburg.  VA  22075-0000  


Scottsdale.  AZ  86257- 


12018  Central  Ave  „..     Chino,  CA  9l7lO- 


1 2600  Riverside  Dr 

3  Memorial  Drive  .... 
200  Lewers  St  


North   Hollywood,   CA   91607- 
3496. 


New  Castle,  DE  19720- 

Honolulu,  Oahu,  HI  968 15- 


5000  W.  127th  St Alsip.  IL  60658-  

1550  St.  Rte  50  Bourbonnais.  IL  60914- 


Rt.  40  E  andNE  13th 
1  W  Wacker  Dr 
389  Lynch  Dr  ... 
1500  Opus  PI.  . 


4700  Collins ville  Rd 
140  Ludwig  Dr  


9923  US  Rt.  20  W 


3228  Cham  of  Rocks  Rd. 
2200  S  Court  St  


Casey,  IL  62420- 

Chicago.  IL  60601-  

Danville,  IL  61832-  

Downers  Grove.  IL  605i5-  . 

Fairmont  City,  IL  62201- 

Fairview  Heights,  IL  62208- 

Galena,  IL  61036- 


1-70  &Rt.  127 


1-80  &  II.  47  

4201  N.  War  Memorial  Dr 

Third  Ave.  and  17th  St  

7542  Colosseum  Dr  


Granite  City,  IL  62040- 
Grayville.  IL  62844-  


Greenville,  IL  62246- 

Morns,  IL  60450-  

Peona,  IL  61614- 

Rock  Island,  IL  61201- 
Rockford.  IL61107-  .. 


10300  W.  Higgins  Rd  

5440  N.  River  Rd  

1701  J.  David  Jones  Pkwy 

3185  S.  Dirksen  Pkwy  

.3446  Freedom  Dr  


504  N.  Mam  St  

6700  Security  Blvd  . 

3764  S.  State  St 

1461  N.  Opdyke  Rd 


Rosemont.  IL  600i8- 

Rosemont,  1160018- 

Springfield.  IL  62702-  

Springfield,  IL  62703-^501 
Spnngfield,  IL  62704-  


Lansing,  KS  66043-  ... 
Baltimore,  MD21207- 


Ann  Arbor,  Ml  48108-  

Auburn  Hills.  Ml  48326- 


Telephone 


(717)  424-1951 

(803)  571-6100 
(803)  731-0300 

(803)  329-3232 

(703)  786-7404 
(703)  777-9400 


(602)  947-7335 

(909)  628-6021 
(818)  763-9141 

(302)  654-5400 
(808)  922-6424 


(708)  371-7300 
(815)  935-1334 
(217)  932-4044 
(312)  372-7200 
(217)443-3388 
(708)  852-1500 

(618)  279-570 
(618)  397-9705 

(815)  777-2577 

(618)  931-6600 
(618)375-7930 

(618)664-3131 

(815)  942-6600 
(309)681-9000 
(309)  794-1212 
(815)227-0013 

(708)  296-^471 

(708)  671-6350 

(217)  753-3446 

(217)529-1100 

(217)  793-9277 


(913)  727-2777 
(410)281-1800 


(313)  665-9900 
(313)  370-0044 
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trxJex/prope'ty  name 


Mr029i  Motet  6 
WI0292  Motel  5 
MtC289    Motel  6 


Minnesota 

MN0007    Best  /^es 

Bradtx^ry  Surtes 
MN0208    Best  /vestern  'n--, 

Missouri 

MO0236    Branson  Far^ir'C  pn 
MO0234    Clanon    Fail    Ch-" 

Resort 
MO0222    OzarK  Valley  Inn 

»/O02i7    Tara  Inn  

MO0235    Yellow  Rose  Mci« 
Si*CC207     Ecooo  Loige 
MOOns    Airpc'fi      Coi^&ieiee 

-loiel 
MOOO'i    Best  Wesie-n  C: 

try  ln'>— KCI  Ai-port. 
•v*O00i3    Best  Western  Cc 

try  irtn — North. 
MO0012    Best  Western  Cc 

try  inr. — Wo^iCs  ot  Fun 
MO0126    Inn  Towne  Lodae 
VO0CW3    KC    Marricrt    6;, 

town. 
MO0097     Econo  Lodge 
VOOi/O    Best    Western    S 

Vue  rnn. 
'>O0"i.38    Soper  6  ^^o!(=l 
MO0238     HolKJay    In    E.orfss 

at  SiJ  Flags. 
MOCC33    Econo  Lodge-Eas! 
VO0179    Summerfieid     S- 

•^ctel 

Mtsstssippi 
MS0002    Best  Ae:-' 

Nortfigate  'nn 
MSOOOi     Key  Aesi  Inn 

Montana 

M'OQiS    VaU  'r>r,  MrssoL-a. 
North  Carolina 

NC0133    Best    Western    C 

Inn. 
NCCOo?    Best  Wes-^ 

LuxtXJry  Inn 
'VCC2S7     Holicay  Inn  Bordta 

New  York 
S'YO<D50    Best    Western    C^ 

;a  rs  Cuarte's  ►^otel 

Oregon 

C'^CO'5    Sepe*  8  Mete!  E 

City. 
OROO-17    Best  VVesie 

Entraca  Looce 
CR0C'9O    Best'   Western 

Re-afond  Hoiei 

Pennsylvania 

^iGj74    Kmghts  inn  

P-0-'29    Knignts  Inn  

PA0155    The    He's^ey    L 

&  Conv  Center. 
PA025t    Best  Western  . 
RA0266    Doobietree  l-totei 
RAC390    Residence     Ini 

M.a'not?— Pn>!3.  Ai'pcrt. 


PO  Box'Ri  9 


PC  Bo»  6582 


PO  &o»  692 
PO  Boji  513 


-   i 


PO  Bo»  6757 
R!.  3  


RcJ  2  Bo«  253 
FO  Box  ^46  .. 


Street  address 


830  Royal  Dr 

7326  W.  Saginaw  H-^/y 
6361  Dixie  Hwy    


7770  Johnson  Ave 
Hwy.  32  S  


220  H'/.-y  -"SS  South 
s^  Fail  Creels  Dr 


Cl> 'State/zip 


JacKson,  Ml  49204- 
Lans'ng.  Ml  48917- 
Sag^naw,  Ml  48722- 


2593  Shepherd  o»  hits  Ejp-s-y 
245  Shepherd  ol  Hills  Exp^-y   . 

3140  Falls  Parkway  

4575  N  Lindbergh  Bivd  

8S01  NW  112th  Si 


11S00  Plaza  Circle 
2633  NE  43rdSt'eef  .. 

7100  NE  Par/:n  Road 

2550  NE  43rd  St  

200  W.  12th  St    

Business  Rt  44  West .. 
Hwy  36  West 


Minr>eapo!!S,  MN  55435-  

Th-el  R;ver  Fat's.  MN  56701-  .. 


Branson.  MO  555i6- 
Bfanson,  MO  65616- 


Branson,  M0  656'£r-  

Branson,  M0  656i6-  

Branson,  MO  656 1 5-  

Bridgeton,  MO  63044-  .... 
Kansas  City.  MO  64195- 

Kar^ias  City,  MO  641 53- 

Kansas  Ctty,  MO  641 17- 

Kaisas  City,  MO  54117- 


V420  N.  Rutherlc'd  Jet  35  &  63 
1400  W.  Osace  


2611  N  Glensione  . 
1855  Craioshire  Rd 


Hv/y.  49 
Bo»  659 


2001  SW  Broc-(S  Si 


1722  Walnut  St 

4904  N.  t-ei  Se-.ce  =d 
1707  Ort-en  D'lve  


Kansas  Crty,  MO  64117- 
Kansas  Ciry.  MO  64i05-  .... 


Leoanon.  MO  65535- 
Macon.  MO  63552-  ... 


Macon.  MO  63552- 
Pacific.  t>/'0  63959- 


Sprngt-eld.  MO  65803- 
S:.  LO'jiS,  MO  63*45-  .. 


Han.esc-urg,  MS  39402- 
>u«a.  MS  38552-  

MsEc^a.  MT  S'^SC-  .. 


25  E   F.rst  St 


250  Ca-:pe>ell  St .. 
19221  Centur,  Dr 
521  S.  6i^  St 


1-80  &  R:  58 

1215  S  Math  St  

W.  Chocotate  Ave.  A  Unive'sty 

11580  Roosevelt  BVd  

Broad  S  LocijSt  St  

4530  isian-d  Avenge  


Car,,  VC275^--  

Char;ofe.  NC  23206- 
Fa.enevi-.e.  NC  ....- 


Cswfcoa,  NY  13^25- 


BcKei  C;%\CR  978"'4- 

Eend,  CR  977C2-  

Recn-.orxl.  OR  97755- 


C^no-.,  PA  15214-  

G-eenstL-rg.  PA  15601- 
He-sie,.  PA  17033-    . 


Philade'pnia,  PA  ■'9n6- 
PhJiadetohia,  PA  I9i07- 

PMade'p^'a,  PA  19-53- 


Tele  phone 


(517)789-7185 
(517)  321-1444 
(517)  777-2582 

(612)  893-9999 
(218)  58 1-7  555 

(417)  336-5665 
(4l7)3::;;-5404 

(417)  33^-46e5 
(417)  334-8272 
(417)  336-35.56 
(314) 731-3000 
(815)891-8900 

(6i6)454-2:€2 

(8->6)  459-7222 

(815) -i 55-3355 

(816)  453-65.50 
(816)  421-6890 

(417)  538-2226 

(815)  3S5-2-:25 

(816)  385-5765 
(314)  257-S^OO 

(4l7)&54-5;55 
(314)  8?£^-5.55 


(6C1)25»-&ei5 
(601)  4:3^922 -i 


(405) 


t  '-~i.\. 


(9i9)45-.--.ZCO 
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Index/property  name 


PA0274    Wyndham       Franklin 
Plaza 

Virginia 

VA0450    Econo     Lodge     (Air- 

pon). 

VA0426    Days  Inn  Aquia 

VA0529    Residence  inn 

Tysons  Corner, 

DELETIONS 

None 


PO  Box-'Rt  « 


Street  address 


Two  Franklin  Plaza 


3343  N.  Military  Hwy 


2868  Jetterson  Davis  Hwy  

6616  Westwood  Center  Drive 


City/state/zip 


Philadelphia.  PA  1910:^ 


Norfolk,  VA  23503- 


Stafford.  VA  22554- 

Vienna.  VA  22182-0000- 


Telephone 


(215)448-2000 


(804)  480-961 1 

(703)  659-0022 
(703)  893-0120 
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INFORMATION  AND  ASSISTANCE 


Federal  Register 

Index,  finding  aids  &  general  information 
Public  inspection  announcement  line 
Corrections  to  published  documents 
Document  drafting  information 
Machine  readable  documents 

Code  of  Federal  Regulations 

Index,  finding  aids  &  general  information 
Printing  schedules 

Laws  ^ 

Public  Laws  Update  Service  (numbers,  dates,  etc.) 
Additional  information 

Presidential  Documents 

Executive  orders  and  proclamations 

Public  Papers  of  the  Presidents 

Weekly  Compilation  of  Presidential  Documents 

The  United  States  Government  Manual 

General  information 

Other  Services 

Data  base  and  machine  readable  specifications 

Guide  to  Record  Retention  Requirements 

Legal  staff 

Privacy  Act  Compilation 

Public  Laws  Update  Scr\-ice  (PLUS) 

TDD  for  the  hearing  impaired 


202-523-6227 
523-5215 
523-5237 
523-3187 
523-3447 


523-6227 
523-3419 


523-6641 
523-6230 


523-6230 
523-5230 
523-6230 


523-6230 


523-3447 
523-3187 
523-4534 
523-3187 
523-^6641 
523-6229 


ELECTRONIC  BULLETIN  BOARD 

Free  Electronic  Bulletin  Board  ser\icc  for  Public  Law 

numbers.  Federal  Register  finding  aids,  and  list  of 

documents  on  public  inspection.  202-275-0920 

FAX-ON-DEMAND 

The  daily  Federal  Register  Table  of  Contents  and  the  list  of 

documents  on  public  inspection  are  available  on  the 

National  Archives  fax-on-demand  system.  You  must  call 

from  a  fax  machine.  There  is  no  charge  for  the  ser\ice 

except  for  long  distance  telephone  charges.  301-713-6905 
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CFR  PARTS  AFFECTED  DURING  JUNE 


At  the  end  o»  each  month,  the  Office  of  the  Federal  Register 
publishes  separately  a  List  of  CFR  Sections  Affected  (LSA).  which 
lists  parts  and  sections  affected  by  documents  published  since  the 
revision  date  of  each  title. 


LIST  OF  PUBUC  LAWS 

This  Is  a  continuing  list  of 
public  bills  from  the  current 
session  of  Congress  which 
have  become  Federal  laws.  It 
may  be  used  in  conjunction 
with  "P  L  U  S"  (Public  Laws 
Update  Service)  on  202-523- 
6641.  The  text  of  laws  Is  not 
published  In  the  Federal 
Register  but  may  be  ordered 
in  individual  pamphlet  form 
(referred  to  as  "slip  laws") 
from  the  Superintendent  of 
Documents.  U.S.  Government 
Pnnting  Office,  Washington, 
DC  20402  (phone.  202-512- 
2470). 

S.  636/P.L.  103-259 

Freedom  of  Access  to  Clinic 
Entrances  Act  of  1994  (May 
26,  1994;  108  Stat.  694;  4 
pages) 

S.  2024/P.L.  103-260 

Airport  Improvement  Program 
Temporary  Extension  Act  of 
1994  (May  26.  1994;  108 
Stat.  698;  7  pages) 

S.  2087/P.L.  103-261 

To  extend  the  time  period  for 
compliance  with  the  Nutrition 
Laljeling  and  Education  Act  of 
1990  for  certain  food  products 
packaged  prior  to  August  8. 
1994.  (May  26.  1994;  108 
Stat.  705;  1  page) 

Last  List  May  31.  1994 
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TABLE  OF  EFFECTIVE  DATES  AND  TIME  PERIODS— JUNE  1994 

This  table  is  used  by  thi 
Federal  Register  to  compii 
dates,  such  as  effective  da 
comment  deadlines,  whir 

Office  of  the 
ie  certain 
es  and 
1  appear  in 

agency  documents.  In  computing  these 
dates,  the  day  after  publication  is 
counted  as  the  first  day. 

When  a  date  falls  o 
holiday,  the  next  Fade 
is  u.sed.  (See  1  CFR  If 

A  new  table  will  be 
first  issue  of  each  moi 

59 

n  a  weekend  or 

ISS 

3ral  business  day 
1.17) 

published  in  the 
ith. 

Date  of  FR  publication        '^  ' 

AYS  AFTER  PUSLlCA- 
TION 

30  DAYS  AFTER  PUBL-CA- 
TiON 

45  DAYS  AFTER  PUBLICA- 
TION 

60  DAYS  AFTER  PoeuCA- 
TION 

90  DAYS  ATTER  P-..«c»CA- 
TION 

June  1 

June  16 

July  1 

Juty  18 

August  1 

August  30 

June  2 

June  17 

Julys 

July  18 

August  1 

August  31 

1 

June  3 

June  20 

Julys 

July  18 

August  2 

September  1 

0 

J'jr.e  6 

June  21 

July  6 

Julv  21 

August  5 
August  8 

September  6 

Jurie  7 

June  22 

July  7 

July  22 

September  6 

4 

June  8 

June  23 

Julys 

July  25 

August  8 

September  6 

June  9 

June  24 

July  1 1 

July  25 

August  8 

September  7 

June  10 

June  27 

July  1 1 

Juty  25 

August  9 

September  8 

June  13 

June  28 

July  13 

July  28 
July  29 

August  12 
August  15 

September  12 

June  14 

June  29 

July  14 

September  12 

1  p 

June  15 

June  30 

July  15 

August  1 
August  1 

August  15 
August  15 

September  13 

J  c 

June  16 

July  1 

July  18 

September  14 

June  17 

Julys 

July  18 

August  1 

August  16  . 
August  19 

September  15 

1 

June  20 

Julys 

July  20 

August  4 

September  19 

June  21 

July  6 

July  21 

August  5 
August  8 

August  22 
August  22 

September  19 
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June  22 

July  7 

July  22 

September  20 

June  23 

July  8 

July  25 

August  8 

August  22 

September  21 

June  24 

July  11 

July  25 

August  8 
August  1 1 

August  23 

September  22 

June  27 

July  12 

July  27 

August  26 

September  26 

June  28 

July  13 

July  28 

August  12 

August  29 

September  26 

June  29 

July  14 

July  29 

August  15 
August  15 

August  29 
August  29 

September  27 

June  30 

July  IS 

August  1 

September  28 

« 
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Public  Laws 


\ 


103d  Congress,  2d  Session,  1994 


Pamphlet  prints  of  public  laws,  often  referred  to  as  slip  laws,  are  the  in,tial  publication  of  Federal 
lliT"  rf^^^^"'  and  are  printed  as  soon  as  possible  after  approval  by  he  P  esS 
S^vr!  ^TV  ^^^^^^"ces  appear  on  each  law.  Subscription  service  includes  ah  pubk  laws 
issued  irregularly  upon  enactment,  for  the  103d  Congress.  2d  Session,  1994 

2oS)?9328 1E^'r,?P.°.^?.^  t^T^T^VTo  ^^'  Superintendent  of  Documents.  Washington.  DC 
ne^y  enacL  laws  )     ^  ^^^  "^'^^'  ^"^'  ^^''°"  °'  ^^'  ^^^^'^^  ^^9'^'^^  ^^^  announcements  of 


o..  P,cc,ss,og cce  Superintendent  of  Documents  Subscriptions  Order  Form 

*  6216 

n  VfC  Charge  your  order. 

LJ    ihS,  enter  my  subscription(s)  a.s  follows.  ''*  ^^^' 

To  fax  your  orders  (202)  512-2233 
subscrip„„ns  ,„  PUBLIC  LAWS  f„r  ,ho  lO.W  Congress,  2J  Session,  IW  for  $156  per  sub.scrip,ion. 


(Company  or  Personal  Name) 


(Please  type  or  print  I 


(Additional  add res.s- attention  line) 


(Streei  addres.s) 


Please  Choose  Method  of  Payment: 

LJ  Check  Payable  to  the  Superintendent  of  Documents 
□  GPO  Deposit  Account         I     I     I     I     I     |     [     |  -  Q 
I — I  VISA  or  MasterCard  Account 


(City.  State.  ZIP  Code) 


~! — ■ — r 

— * » L_ 


'II! 
-J — I L_L 


D 


'Credit  card  expiration  datcj 


(Daytime  phone  including  area  code) 


Thank  you  for 
your  order! 


(Purcha,se  Order  No.) 

\KS     NO 
May  «e  make  your  name/address  available  to  other  mailers?  □    D 


(Authorizing  Signature) 


II  -jj. 


Mail  T^v     New  Orders.  Superintendent  of  Documcnt.s 
P.O.  B»)x  371954.  Pittsburgh.  PA  15250-7954 


Oociunent 

Drafting 

Handbook 


Federal  Register 
Document 
Drafting 
Handboolc 

A  Handbook  for 
Regulation  Drafters 

This  handbook  is  designed  to  help  Federal 
agencies  prepare  documents  for 
publication  in  the  Federal  Register.  The 
updated  requirements  in  the  handbook 
reflect  recent  changes  in  regulatory 
development  procedures, 
document  format,  and  printing 
technology. 

Price  $5.50 


Si  jperintendent  of  Documents  Publication  Order  Form 


Order  processing  code:    •(5I133 

Y  £41^9  please  ; 
copies  of 


nd  me  the  following  indicated  publications: 

XKiUMENT  DRAFTING  HANDBOOK  at  $5.50  each.  S  TM  069-000-00037-1 
Foreign  orders  please  add  an  additional  25%. 


1.  The  total  cost  of  my  ord  jr  is  $_ 

All  prices  include  regular  (  omestic  postage  and  handling  and  are  subject  to  change 


Please  Type  or  Print 
2. 


(Company  or  personal  nam   ) 


(Additional  address'attentic  n  line) 


(Street  address) 


(City,  State.  ZIP  Code) 


O 


Charge  your  order. 
It's  easy! 

To  tax  your  orders  snd  Inquiries- (202)  512-2250 


3.  Please  choose  method  of  payment: 

[ I  Check  payable  to  the  Superintendent  of  Docunients 

I    !  GPO  Deposit  Account         I     I     I     1     I     I     I     I  ~  LJ 
1 I  VISA  or  MasterCard  Account 


1 

1 

TTiank  vou  for  your  order! 

(Credit  card  expiration  date) 

(Davlime  phone  including  j  rea  code) 

(Signature) 

4.  MaJtTo;  New  Orders.  Siterintendent  of  Documents,  P.Q  Box  371954.  Pittsburgh.  PA  15250-7954 


(R«v  12/91) 
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Briefing  oa  How  To  Use  Ih*  Federal  Regisler 
For  infoniMtton  on  brie^ngs  in  Washtr^on.  DC,  and 
Chicago,  IL,  see  announcement  on  the  inside  cover  of 
this  issue. 


n 


FEDERAL  REGISTER  Publis 
(not  published  on  Saturdays, 
the  Office  of  the  Federal 
Administration.  Washington, 
Act  (49  Stat.  500.  as  amended 
regulations  of  the  Administrati 
(1  CFR  Ch.  I).  Distribution  is 
Documents.  U.S.  Government 
20402. 


hed^ 


daily.  Monday  through  Friday, 
lundays,  or  on  official  holidays),  by 
Register.  National  Archives  and  Records 
X:  20408.  under  the  Federal  Register 
■  44  U.S.Q  Ch.  15)  and  the 
ive  Committee  of  the  Federal  Register 
I  lade  only  by  the  Superintendent  of 
Printing  Office.  Washington.  DC 


u(e 


The  Federal  Register  provides 
available  to  the  public  regul 
Federal  agencies.  These  incl 
E.xecutive  Orders  and  Federal 
applicability  and  legal  effect, 
by  act  of  Congress  and  other 
interest.  Documents  are  on  file 
of  the  Federal  Register  the  day 
earlier  filing  is  requested  by 

The  seal  of  the  National  Archi 
authenticates  this  issue  of  the 
publication  established  under 
1507  provides  that  the  content ; 
judicially  noticed. 


a  uniform  system  for  making 
latjons  and  legal  notices  issued  by 
Presidential  proclamations  and 
igency  documents  having  general 
(  ocuments  required  to  be  published 
Federal  agency  documents  of  public 
for  public  inspection  in  the  Office 
before  they  are  published,  unless 
issuing  agency. 

'es  and  Records  Administration 
■ederal  Register  as  the  official  serial 
he  Federal  Register  Act.  44  U.S.C. 
of  the  Federal  Register  shall  be 


the 


The  Federal  Register  is  publ 
format.  The  annual  subscript 
edition  is  S444.  or  S490  for  a  _ 
Register  Index  and  List  of  CFR 
the  microfiche  edition  of  the  F 
Register  Index  and  LSA  is  $40: 
available  for  one-half  the  annu 
copies  in  paper  form  is  S6.00 
of  pages  as  actually  bound;  or 
form.  All  prices  include  regulai 
International  customers  please 
check  or  money  order,  made  , 
Documents,  or  charge  to  your 
MasterCard.  Mail  to:  New  Orde 
P  O.  Box  371954.  Pittsburgh.  P/ 


shed 
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F(«leral 


There  are  no  restrictions  on  the 
in  the  Federal  Register. 

How  To  Cite  This  Publication 

page  number.  Example:  59  PR 


SUBSCRIPTIONS  AND  CO 


PUBUC 
Subscriptions: 

Paper  or  fiche 

Assistance  with  public  subscriptions 
Single  copies^ck  copies: 

Paper  or  fiche 

Assistance  with  public  single  copies 

FEDERAL  AGENCIES 

Subscriptions: 

Paper  or  fiche 
Assistance  with  Federal 


For  other  telephone  numbers,  s^  (he  Reader  Aids  section 
at  the  end  of  this  issue. 
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in  paper  and  24x  microfiche 
price  for  the  Federal  Register  paper 
cbmbined  Federal  Register,  Federal 
Sections  Affected  (LSA)  subscription: 
leral  Register  including  the  Federal 
Six  month  subscriptions  are 
rate.  The  charge  for  individual 
each  issue,  or  S6.00  for  each  group 
.50  for  each  issue  in  microfiche 
domestic  postage  and  handling, 
idd  25%  for  foreign  handling.  Remit 
'  le  to  the  Superintendent  of 
Deposit  Account.  VISA  or 
s.  Superintendent  of  Documents, 
15250-7954. 


f(ir 

n 


pa  vable 
GPO 


republication  of  material  appearing 

Ise  the  volume  number  and  the 
lt345. 


lES 


202-78J-3238 
512-2303 

783-3238 
512-2457 


523-5243 

agef  cy  subscriptions  523-5243 


FOR: 

WHO: 
WHAT: 


WHY: 


THE  FEDERAL  REGISTER 
WHAT  IT  IS  AND  HOW  TO  USE  IT 

Any  person  who  uses  the  Federal  Register  and  Code  of  Federal 
Regulations. 

The  Office  of  the  Federal  Register. 

Free  public  briefings  (approximately  3  hours)  to  present: 

1.  The  regulatory  process,  with  a  focus  on  the  Federal  Register 
system  and  the  public's  role  in  the  development  of 
regulations. 

2.  The  relationship  between  the  Federal  Register  and  Code  of 
Federal  Regulations. 

3.  The  important  elements  of  typical  Federal  Register 
documents. 

4.  An  introduction  to  the  finding  aids  of  the  FR/CFR  system. 

To  provide  the  public  with  access  to  information  necessary  to 
research  Federal  agency  regulations  which  directly  affect  them. 
There  will  be  no  discussion  of  specific  agency  regulations. 


WHEN: 
WHERE: 


RESERVATIONS: 


CHICAGO,  IL 

June  9  at  9:00  am 

Ralph  Metcalfe  Federal  Building 

Conference  Room  328 

77  West  Jackson  Blvd. 

Chicago,  IL 

1-800-366-2998 


WHEN: 
WHERE 


WASHINGTON.  DC 

June  23  at  9:00  am 
Office  of  the  Federal  Register 
Conference  Room.  800  North  Capitol  Street 
NW..  Washington.  DC  (3  blocks  north  of 
Union  Station  Metro) 
RESERVATIONS:    202-523-4538 


Printed  on  recycled  paper  containing  100%  post  consuraer  waste 
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Title  3— 

The  President 


Presidential  Documents 


Proclamation  6695  of  May  27,  1994 

National  Safe  Boating  Week,  1994 

By  the  President  of  the  United  States  of  America 
A  Proclamation 

The  discover^'  and  subsequent  development  of  the  United  States  evolved 
through  the  exploration  and  utilization  of  the  abundant  waterways  of  this 
great  Nation.  During  the  territorial  expansion,  our  founders  could  scarcely 
have  dreamed  of  the  significant  role  our  vast  water  resources  would  ulti'- 
mately  play  in  commerce,  agriculture,  industr\'.  energy  production,  and 
boundless  recreational  activities.  This  year  it  is  anticipated  that  more  than 
70  million  Americans  will  enjoy  on-the-water  recreation  throughout  our 
country. 

While  boating  can  be  a  wonderful  source  of  pleasure,  improperly  handled 
watercraft  can  be  dangerous  and  sometimes  even  deadly.  Tragically,  approxi- 
mately 800  persons  die  each  year  in  boating-related  accidents  in  our  Nation 
alone.  Because  most  of  these  accidents  can  be  prevented,  the  United  States 
Coast  Guard  and  other  Government  agencies  are  working  with  volunteer 
organizations  around  the  countr>'  to  educate  the  boating  public  and  to  make 
safety  the  number  one  priority   for  all   who  use  the  Nation's  waterways. 

It  is  imperative  that  those  enjoying  the  pri\ilege  of  aquatic  recreational 
activities  must  accept  the  responsibility  of  ensuring  safety  on  the  water. 
For  boaters,  this  means  respecting  the  marine  environment,  being  well- 
informed,  carrying,  maintaining,  and  using  the  proper  equipment,  and  re- 
maining sober.  Only  then  will  boaters  be  prepared  to  prevent  hazardous 
situations  or  deal  with  them  if  they  arise.  When  boat  operators  and  their 
passengers  disregard  their  personal  responsibilities,  the  consequences  can 
be  serious  and  direct.  Statistics  indicate  that  about  50  percent  of  boating 
accidents  are  alcohol-related  and  that  more  than  85  percent  of  the  people 
who  die  while  boating  are  not  wearing  personal  floatation  devices. 

Accordingly,  this  year  during  National  Safe  Boating  Week,  proclaimed  annu- 
ally at  the  start  of  the  summer  boating  season,  recreational  boaters  are 
urged  to  heed  the  call  of  responsibilitv— to  "Boat  Smart.  Boat  Safe.  Boat 
Sober.'" 

In  recognition  of  the  need  to  promote  safe  boating  practices,  the  Congress 
by  joint  resolution  approved  June  4,  1958  (36  U.S.C.  161),  as  amended, 
has  authorized  and  requested  the  President  to  proclaim  annually  the  week 
commencing  on  the  first  Sunday  in  June  as  "National  Safe  Boating  Week." 

NOW,  THEREFORE.  I,  WILLIAM  J.  CLINTON,  President  of  the  United  States 
of  America,  do  hereby  proclaim  the  week  beginning  June  5.  1994,  as  National 
Safe  Boating  Week.  I  encourage  the  Governors  of  the  50  States  and  the 
Commonwealth  of  Puerto  Rico,  and  officials  of  other  areas  subject  to  the 
jurisdiction  of  the  United  States,  to  provide  for  the  observance  of  this  week. 
I  also  urge  all  Americans  to  become  informed  and  to  always  practice  .safe 
recreational  boating. 
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IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  twenty-seventh 
day  of  May.  in  the  year  of  our  Lord  nineteen  hundred  and  ninety-four, 
and  of  the  Independence  of  the  United  States  of  America  the  two  himdrod 
and  eightoenth. 
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Proclamation  6696  of  May  30,  1994 
Prayer  for  Peace,  Memorial  Day,  1994 

By  the  President  of  the  United  States  of  America 

A  Proclamation 

Each  year  as  summer  approaches,  we  pause  to  honor  the  memory  of  those 
who  died  in  service  to  our  Nation.  Even  though  the  Cold  War  is  over, 
there  are  still  reminders— past  and  present— that  the  price  of  peace  can 
be  very  dear  indeed.  One  reminder,  engraved  in  the  stone  memorial  at 
the  Omaha  Beach  Cemetery,  eloquently  states.  "To  these  we  owe  our  highest 
resolve,  that  the  cause  for  which  they  died,  shall  live."  Whether  at  Valley 
Forge  or  in  the  skies  above  Iraq,  this  tribute  poignantly  expresses  the  gratitude 
felt  by  all  Americans  as  we  remember  the  men  and  women  in  uniform 
who  made  the  supreme  sacrifice. 

Each  year,  on  the  last  Monday  in  May.  we  pause  to  pray  for  peace  and 
to  pay  homage  to  those  who  have  died  defending  our  liberties,  service 
men  and  women  from  all  generations  and  from  all  wars.  But  this  year. 
Memorial  Day  especially  recalls  those  Americans  who  helped  change  the 
course  of  history  and  helped  preserve  a  world  in  which  the  ideals  of  freedom 
and  individual  rights  could  flourish.  One  week  from  today,  on  June  6, 
we  will  observe  the  50th  Anniversary  of  D-Day.  On  that  day  in  1944. 
the  world  witnessed  perhaps  the  greatest  military  action  in  history— and 
the  beginning  of  the  end  of  Nazi  Germany's  stranglehold  on  Europe. 

The  passage  of  50  years  has  seen  the  birth  of  new  generations  of  Americans 
who  know  of  D-Day  only  from  their  history  lessons.  Fifty  years  may  have 
dimmed  the  memories  of  some  who  were  alive  during  World  War  II,  but 
we  need  only  look  at  those  "reminders"  of  the  price  of  freedom  to  understand 
what  happened  on  that  day  50  years  ago. 

Anzio.  Utah  Beach,  Omaha  Beach,  Pointe  du  Hoc.  and  Normandy— each 
is  an  unforgettable  chapter  in  our  Nation's  history.  Each  is  a  name  that 
invokes  memories  of  patriotism  and  valor,  of  teamwork  and  sacrifice. 

Each  reminds  us  that  our  Nation  was  founded  on  the  belief  that  our  demo- 
cratic ideals  are  worth  fighting  for  and,  if  necessary,  worth  dying  for.  We 
have  a  sacred  obligation  to  remember  for  all  time  the  names  and  the  deeds 
of  the  Americans  who  paid  that  price  for  all  of  us. 

In  respect  and  recognition  of  those  courageous  men  and  women  to  whom 
we  pay  tribute  today,  the  Congress,  by  joint  resolution  of  May  11.  1950 
(64  Stat.  158),  has  requested  the  President  to  issue  a  proclamation  calling 
upon  the  people  of  the  United  States  to  observe  each  Memorial  Dav  as 
a  day  of  prayer  for  permanent  peace  and  designating  a  period  on  "that 
day  when  the  people  of  the  United  States  might  unite  in  prayer. 

NOW.  THEREFORE,  I,  WILUAM  J.  CLINTON,  President  of  the  United  States 
of  America,  do  hereby  proclaim  Memorial  Day.  May  30,  1994.  as  a  day 
of  prayer  for  permanent  peace,  and  I  designate  the  hour  beginning  in  each 
locality  at  11  o'clock  in  the  morning  of  that  day  as  a  time  to  unite  in 
prayer.  I  urge  the  press,  radio,  television,  and  all  "other  information  media 
to  cooperate  in  this  observance. 

I  also  request  the  Governors  of  the  United  States  and  the  Commonwealth 
of  Puerto  Rico,  and  the  appropriate  officials  of  all  units  of  government, 
to  direct  that  the  flag  be  flown  at  half-staff  during  this  Memorial  Day  on 
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all  buildings,  grounds,  and  naval  vessels  throughout  the  United  States  and 
In  all  areas  under  its  jurisdiction  and  control,  and  I  request  the  people 
of  the  United  States  to  display  the  flag  at  half-staff  from  their  homes  for 
the  customarj'  forenoon  period. 

IN  WITNESS  WHEREOF.  I  have  hereunto  set  my  hand  this  thirtieth  day 
of  May.  in  the  year  of  our  Lord  nineteen  hundred  and  ninetv-four.  and 
of  the  Independence  of  the  United  States  of  America  the  two  hundred 
and  eighteenth. 
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Proclamation  6697  of  May  30,  1994 

p-Day  National  Remembrance  Day  and  Time  for  the 

rll?"?!  Observance  of  the  Fiftieth  Anniversary 
of  World  War  II,  1994 

By  the  President  of  the  United  States  of  America 
A  Proclamation 

Fifty  years  ago  on  June  6.  1944,  the  largest  armada  of  land    sea    and  air 

InlZT  p"'"'^^"^  "'"^^'^^^  °"  '  g^«^  ""^^de  across  the  EngHsh  Channe 
to  free  the  European  continent  of  a  tyranny  that  had  taken  hold  and  threat 

A^.n°J^^^^^^  1^^  ''^"y  freedoms  we  cherish  most.  Over  5  000  shins 
frni^'^'^i'r^;?^.^"^"^  "^°^^  ^^^"  ^^O'OOO  soldiers,  sailor  .  and  ai  men 
ZV^u    [^"fd  States.  Great  Britain.  Canada,  Poland.  France.  No^ay 
the  Netherlands,  Czechoslovakia,  New  Zealand.  Australia.  Luxembourg  and 
fetuS.  °^  Normandy.  More  than  9,000  Americans  ^nover 

pow?rsTiew"Mlr^^«lf^^  T  ^^^^i  ^^  '^'  ^"^^^'  ^"»  «'^°  ^y  the  Axis 
fn  ft?'  A  ^^i"^ u  ^"y*"  Rommel,  commander  of  the  enemy  forces 

1  area,  dubbed  the  first  24  hours  as  'The  Longest  Dav  "  refemne 
to  the  fact  that  if  the  Allies  were  successful  in  establishing  a  bea^S^ 
many  more  units  would  follow,  overwhelming  the  enemy-  in  The  West" 

fnVlZm  ^°\'^'  ^"^'i  ^°1'''  ^""^  6-  ^944.  was  truly  "The  Longest  Day" 
for  a  different  reason.  For  the  men  who  landed  on  the  beaches  that  faSl 
day.  each  minute  of  combat  was  like  an  eternity  as  they  were  continuouslv 
bombarded  by  the  unyielding  Nazi  forces.  ^  continuously 

fh^l'w-nf  "'^-  "^^^  unsuccessful,  as  the  Allied  forces  had  more  than  just 
hv  fh^  i  ^°  '''!"  ""^'"^  ^\^""  °"-  ^'  defenders  of  justice,  they  were  driven 
hL  Ho  J"!  ^°  nf.'^"^  ^^/  P"«^^  «"^  f^^'n  tha»  the  Nazi  occupation 
fnts?:nrrfhe?dral^""  °^  ''^''''  ^^"^  '^^^^  ^^^'^  °^  ^'^  ^^P-^^^S 

•it's  no  exaggeration  to  say  that  all  Amsterdam,  all  Holland,  yes 
the  whole  west  coast  of  Europe,  right  down  to  Spain,  talks  about 
the  invasion  day  and  night,  debates  about  it.  and  makes  bets  on 

;Lo^  f  i;  P^  ;  ;  ••  '7^®  ^®'*  P^^  °f  the  invasion  is  that  I  have 
the  feeling  tha  friends  are  approaching.  We  have  been  oppressed 
by  those  terrible  Nazis  for  so  long,  they  have  their  knives  at  our 
fidence  "  thought  of  friends  and  delivery  fills  me  with  con- 

rf^^'l"^^'^"*';u  ^u  ^e'»ver««ce  never  came,  for  she  died  in  a  concentration 
camp  just  months  before  the  end  of  the  war.  But  millions  of  others  were 
delivered  from  oppression  and  fear.  Those  who  landed  on  the  beaches 
of  Normandy,  not  only  on  D-Day  but  also  throughout  the  rest  of  the  war 
were  responsible  for  the  liberation  of  many  of  the  concentration  camps 
as  well  as  cities,  towns,  and  villages  throughout  Europe  that  had  suffered 
tor  so  many  years. 

Thus.  1944  was  a  year  of  triumphs  and  sorrows.  The  Allies  made  great 
advances  in  bringing  liberty  to  millions,  while  families  and  friends  on  the 
home  front,  faced  with  the  knowledge  that  many  of  thefr  loved  ones  would 
not  return,  continued  to  build  the  "Arsenal  of  Democracy." 
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It  is  to  those  millions  of  American  men  and  women,  veterans  and  civilians, 
those  who  came  home  from  the  war  and  those  who  made  the  ultimate 
sacrifice  that  we  say  "a  grateful  Nation  remembers."  We  must  never  forget 
the  high  price  paid  by  the  valiant  to  ensure  the  freedoms  of  the  many. 

The  Congress,  by  House  Joint  Resolution  303,  has  designated  June  6,  1994, 
as  "D-Day  National  Remembrance  Day." 

NOW,  THEREFORE,  I,  WILLIAM  J.  CUNTON,  President  of  the  United  States 
of  America,  by  virtue  of  the  authority  vested  in  me  by  the  Constitution 
and  laws  of  the  United  States,  do  hereby  proclaim  June  6,  1994,  as  D- 
Day  National  Remembrance  Day,  and  May  30,  1994,  through  June  6,  1994, 
as  a  Time  for  the  National  Observance  of  the  Fiftieth  Anniversary  of  World 
War  II.  I  call  upon  all  Americans  to  observe  this  period  with  appropriate 
programs  and  activities. 

IN  WITNESS  WHEREOF.  I  have  hereunto  set  my  hand  this  thirtieth  day 
of  May,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety-four,  and 
of  the  Independence  of  the  United  States  of  America  the  two  hundred 
and  eighteenth. 


O^^kiXa^/j^^'TtKM^ 


Editorial  note:  For  the  President's  remarks  at  a  ceremony  honoring  the  heroes  of  D-Day  and 
World  War  II,  see  volume  30,  issue  22  of  the  Weekly  Compilation  of  Presidential  Documents. 
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Federal  Regulations,  which  is  pubhshed  under 
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DEPARTMENT  OF  AGRICULTURE 

Farmers  Home  Administration 

7  CFP  Part  1980 

RIN  0575-AB69 

Business  and  Industrial  Loan  Program 

AGENCY:  Farmers  Home  Administration. 
IJSDA 

ACTION:  Imerim  final  rule. 


SUMMARY:  The  Farmers  Home 
Administration  (FmfiA)  amends  its 
Business  and  lndustr>'  guarjinteed  loan 
program  regulations,  which  are  utilized 
by  the  Rural  Development 
Administration  (RDA),  to  provide 
procedures  for  interest  rate  buydouii. 
This  action  is  needed  to  implement 
provisions  of  the  Supplemental 
"Appropriations  Act  of  1903.  The 
intended  effect  is  to  provide  for 
payment  by  the  Government  of  one 
percentage  point  of  interest  on  certain 
guaranteed  loans  in  areas  affected  by 
Hurricanes  Andrew  and  Iniki  and 
Typhoon  Omar,  thereby  reducing  the 
effective  rate  of  interest  to  be  paid  by 
the  borrower. 

DATES:  Interim  rule  effective  on  June  I. 
1994.  Written  comments  must  be 
received  on  or  before  August  1 .  1994 
ADDRESSES:  Submit  written  comments 
in  duplicate  to  the  Chief,  Rj-gulafions. 
Analysis,  and  Control  Branch,  Farmers 
Home  Administration,  U.S.  Department 
of  Agriculture.  Ag-Box  0743.  14th  Street 
and  Independence  Avenue  SW.. 
Washington.  DC  20250-0743.  All 
written  comments  will  be  avniiable  for 
public  inspection  during  n^giiiar  work 
hours  ill  the  above  addr('s,s. 
FOR  FURTHER  INFORMATION  CONTACT:  M. 
Wayne  Stansbery,  Business  and 
Industry  Loan  Specialist.  Rural 
Development  Adniini.stration.  USDA. 
Ag-Box  3221.  14th  Street  and 
liidi'pendence  Avenue  SW.. 


Washington.  DC  20250-3221. 
Telephone  (202)  720-6819. 

SUPPLEMENTARY  INFORMATION: 

Classification 

This  rule  has  been  determined  to  be 
not  significant  for  purposes  of  Exe<;utive 
Order  12866  and  therefore  has  not  been 
reviewed  by  OMB. 

Programs  Aflfected 

The  Catalog  of  Federal  Domestic 
Assistance  program  impacted  by  this 
action  i.s:  10.768.  Business  and  " 
Industrial  Loans. 

Paperwork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Ac;f  of  1980  (44  U.S.C.  3507). 
the  revised  information  collection  and/ 
or  record  keep  fTig  requirements  included 
in  this  interim  rule  will  not  become 
effective  until  approved  bv  the  Office  of 
Management  and  Budget  fOMB).  Please 
send  written  comments  to  the  Office  of 
Information  and  Regulatory  Affairs. 
OMB.  AtteTition:  Desk  Officer  for  USD.A. 
Washingto:i.  DC  20503.  Please  .send  a 
copy  of  your  comments  to  Jack  Holston. 
Agency  Clearance  Officer.  USDA. 
FmHA.  Ag-Box  0743,  Washington.  DC! 
20250. 

Intergovernmental  Review 

As  set  forth  in  the  final  rule  and 
related  Notice  to  7  CFR  part  3015. 
subp;irt  V.  48  KR  29112.  June  24.  1983. 
Bu.siness  and  Industrial  Loans  are 
subject  to  the  provisions  of  Exerutive 
Order  12372  which  requires 
intergovernmental  consuHation  with 
State  and  local  officials.  FmHA  and 
RDA  conduct  inlergovemmental 
consultation  in  tiie  manner  delinented 
in  FmHA  Instruction  1940-J. 
'"IntergoverruTUJutal  Review  of  Farmers 
Home  Administration  Programs  and 
Activities." 

Civil  Justice  Reform 

I  his  document  has  been  reviewed  in 
accordance  with  E.xocutive  Order  12778. 
It  is  the  determination  of  RDA  and 
FmHA  that  this  action  does  not  unduly 
burden  the  Federal  Court  System  in  that 
it  meets  all  applitable  standards 
provided  in  .section  2  of  the  Executive 
Order. 

Environmental  Impact  Statement 

The  action  has  been  reviewed  in 
accordance  with  7  CFR  part  1940. 
subpart  G.  "Environmental  Program." 


FmHA  and  RDA  have  determined  that 
thi.s  action  does  not  constitute  a  major 
Federal  action  significantly  affecting  the 
quality  of  the  human  environment,  and 
in  accordance  with  the  National 
Environmental  Policy  Act  of  1969. 
Public  Law  91-190.  an  Environmental 
Impact  Statement  is  not  required. 

Discussion  of  the  Rule 

The  Supplemental  Appropriations 
Act  of  1993.  Public  Law  103-50. 
authorized  the  Secretary  of  Agriculture 
to  transfer  certain  funds  previouslv 
authorized  by  Public  Law  102-368  to  a 
program  designed  to  reduce  the  interest 
rate  on  certain  Business  and  Industry 
Guaranteed  loans.  The  funds  will 
remain  available  through  fiscal  year 
1994.  Borrowers  must  be  located  in 
areas  afltjcted  by  Hurricanes  Aiidntw 
and  Iiiiki  and  Typhoon  Omar  and 
u.nable  to  make  the  full  payments  on  the 
(iroptised  loan.  The  interest  rale  charged 
by  the  lender  must  not  exce«(tl  the  prime 
rale  by  more  than  100  basis  points.  The 
lender  will  receive  payments  from  the 
Covemment  to  reduce  the  effe<  five 
iiileresi  rate  paid  by  the  liorrower  by  one 
jierrentage  point. 

iiilerim  Rule 

It  is  the  policy  of  this  Department  that 
rules  relating  to  public  proportv,  loans, 
grants.  Iienefits  or  contracts  shall  bo 
jjiiblished  for  comment  notwithstanding 
the  exemption  of  5  U.S.C.  553  with 
respect  to  such  rules.  However,  we  are 
making  this  action  effw.tive  upon 
pubIi<;ation  in  the  Federal  Register 
without  .securing  prior  public  commeMt 
Tliis  action  implements  a  program 
authorized  by  statute  and  inieiuhul  tfi 
assi.st  with  economic  recovery  of  are.is 
aMectcid  by  certain  natural  disasters.  The 
program  will  only  be  available  for  new 
loans  approved  before  the  funding 
expires  at  the  end  of  fiscal  year  1904.  It 
is  necessary  to  implement  the  program 
as  .soon  as  possible  to  help  slimulale  the 
ecrmomy  of  the  disaster  area  as  soon  as 
possible,  to  provide  assistance  to 
.struggling  businesses  before  they  are 
forced  to  dose,  and  lo  provide  polei.tial 
appljrants  the  oppo;1un;ly  io  develop 
applications  and  h:ive  the.m  pnocessed 
before  the  fiinding  authority  e.xpin  s. 
Comments  w  ill  be  accj^pted  for  fitl  days 
after  publication  and,  if  np|iropriale. 
adju.stments  will  be  made  in  the 
nfgulations  based  on  the  comments. 
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List  of  Subjects  in  7  CFR 

Administrative  practia 
procedure.  Agriculture.  1 
industry',  Loan  programs 
Loan  programs — Busines; 

Accordingly,  part  1980 
title  7  of  the  Code  of  Fedetal 
Regulations  is  amended  a^  follows: 


'art  1980 

and 

isiness  and 
Agriculture. 
Rural  areas, 
chapter  XVIIl 


PART  1980— GENERAL 

1.  The  authority  citatioi  i 
is  revised  to  read  as  follov 

Authority:  7  X.S.C  301  an 
DSC   1480;  7  CFR  2.23  ami 

Subpart  E — Business  an( 
Loan  Program 


2.  .Section  in80.4'.)t)  i.s  a|ld 
as  follows; 


lion  contains 
ne:ls  and 


Id, 


progra  tn 


rroM  ers 


an  program, 
is  to 

ih  reduced 

under  the 
-50  (107 
Subparts  A 

BIB  loans 

ioction.  All 

■ith  a  BIB 

1  other  R&  I 

!  this 

■.  Businesses 
3e  located 
the 

ion  related 
iki  or 


aiit 


§  1980.490    Business  and  infbustry 
buydown  loans. 

(a)  Introduction.  This  se 
regul.itions  for  the  Busi 
Industry  Buydown  (BIB) 
The  purpose  of  this 
provide  loan  guarantees  w 
interest  rates  to  the  bo 
authority  of  Public  Law  1 
Stat.  241).  All  provisions  r 
and  E  of  this  part  apply  to 
except  as  provided  in  this 
forms  used  in  connection  i 
loan  will  be  those  used  wii 
loans,  e.xcept  as  provided  i 
section. 

(b)  Location  of  npplirnm 
eligible  for  BIB  loans  shall 
within  the  area  covered  by 
Presidential  disaster  ded 
to  Hurricanes  Andrew  or  Ii 
Typhoon  Omar. 

(c)  Interest  rate.  (1)  If  the 
charged  by  the  lender  (nott 
BIB  loan  is  a  variable  rate  i 
with  «» 1980.42.3  of  this  su 
rate  must  be  the  prime  rate 
in  the  Wall  Street  Journal 
rate  most  not  exceed  the  pr 
pul)lished  in  the  Wall  Stret  I 
more  th..n  100  basis  points 
rate  is  fixed,  it  must  not 
than  100  basis  points  the  p 
published  in  the  Wall  Stree 
the  day  the  Loan  Note  Gu 
issued. 

(2)  The  note  rate  for  a  BII 
be  the  .same  for  the  entire  It 
including  both  the  guarant* 
unguaranteed  portion. 

(<i)  Interest  rate  hiiydo\\nl(i)  To  be 
eligible  for  a  BIB  loan,  the  h  jsiness 
must  provide  evidence  and  he  lender 
a!Ki  FmHA  nuist  determine  iliat,  at  least 
fur  the  first  year  of  the  loan,  the 
busine.ss  will  not  have  adeq  late  cash 
fow  to  meet  all  of  its  finanr  iai 


ai 


ex(  ee 


ar ) 


for  part  1980 

s: 

19H«;  42 
.70. 


Industrial 

ed  to  read 


b  )art 


interest  rate 
rate)  on  a 
accordance 
,  the  base 
as  published 
d  the  note 
me  rate  as 
Journal  by 
If  the  note 
;'d  by  more 
me  rate  as 
Journal  on 
ntee  is 


loan  must 

in. 

d  and 


obligations  including  the  required 
payments  on  the  proposed  loan  at  the 
note  rate,  but  that  it  can  meet  all 
obligations  if  the  interest  rate  is  reduced 
by  100  basis  points. 

(2)  During  the  first  year  after  a  Loan 
Note  Guarantee  is  issued  for  a  BIB  loan, 
FmHA  will  pay  one  percentage  point  of 
interest  on  the  loan  directly  to  the 
lender,  thereby  reducing  the  interest 
due  from  the  borrower  by  this  amount. 
This  interest  payment  shall  be  applied 
to  both  the  guaranteed  and 
unguaranteed  portion  of  the  loan  pro 
ratably  according  to  FmHA  regulations. 

(3)  Interest  payments  by  FmHA  may 
continue  in  subsequent  years  if  the 
borrower's  cash  flow  is  insufficient  to 
pay  all  obligations  including  the 
required  payments  on  the  proposed  loan 
at  the  note  rate.  On  or  about  each  yearly 
anniversary  of  the  promissory  note  the 
lender  may  submit  a  request  to  FmHA 
for  continued  interest  paym.ents.  along 
with  current  profit  and  loss  and  cash      ; 
flow  statements  and  cash  flow 
projections  to  show  that  the.continued 
payments  are  needed  for  another  year. 
FmHA  will  promptly  review  the 
material  submitted,  determine  whether 
the  t:onfinued  interest  payments  by 
FmHA  are  needed  to  provide  for 
sufficient  cash  flow  in  the  coming  year, 
and  notify  the  lender  in  writing  of  the 
determination.  Once  interest  payments 
by  FmHA  are  terminated  because  the 
borrower's  cash  flow  is  determined  to  be 
sufficient  to  pay  the  note  rate,  such 
payments  will  not  be  made  in 
subsequent  years  even  if  the  cash  flow 
decreases. 

(4)  This  section  does  not  authorize 
intere.st  payments  by  FmHA  on  B&I 
loans  otJier  than  those  approved  under 
this  section.  To  be  eligible  for  interest 
payments  by  FmHA,  the  loan  must  be 
designated  as  a  BIB  loan  when  approved 
and  funded  from  funds  authorized  by 
Public  Law  103-50. 

(e)  Duration  of  BIB  loan  program.  No 
BIB  loan  will  be  obligated  after 
Seijtember  30,  1994. 

(f)  Administrative proced-.irt^s.  (1)  A 
lender  that  wants  a  B&I  application 
considered  under  BIB  authorities  should 
so  indicate  by  notation  on  Form  FmHA 
449-1  or  by  letter  submitted  with  the 
Form  FmHA  449-1. 

(2)  FmHA  will  identify'  a  loan  as  a  BIB 
loan  by  notation  in  the  top  margin  of 
Form  FmHA  449-20  and  by  the  "tvpe  of 
assistance"  code  listed  on  Form  FmHA 
1940-3.  in  accordance  with  the  Forms 
Manual  In.sert. 

(3)  FmHA  will  set  out  the  interest 
buydown  provisions  in  accordance  wi!h 
this  section  in  the  Conditional 
Commitment  for  Guarantee.  When  the 
Loan  Note  Guarantee  is  issued,  the 


lender  and  FmHA  will  execute  Form 
FmHA  1980-^8,  "Business  and  Industry 
Interest  Rate  Buydown  Agreement." 

(4)  The  lender  will  request  the  interest 
payment  from  FmHA  by  submitting 
Form  FmHA  1980-23.  "Request  for 
Business  and  Industry  Interest  Buydown 
Payment."  to  the  FmHA  servicingoffice. 
Each  request  must  cover  exactly  1  year 
and  be  filed  within  30  days  after  the 
anniversary  date  of  the  promissory  note, 
e.xcept  when  interest  buydown  is 
terminated  between  anniversary  dates. 
The  FmHA  .servicing  office  will  review 
each  request  for  consistency  with  FmHA 
regulations  and  the  Form  FmHA  1980- 
48  and.  if  the  claim  is  valid,  will 
approve  it  and  forward  it  to  the  Finance 
Office  for  issuance  of  the  payment  to  the 
lender. 

(g)  Termination  of  interest  hnydinvn. 
When  FmHA  purchases  a  portion  of  a 
loan,  interest  buydown  will  cease  on  the 
entire  loan.  Interest  buydown  will  also 
cease  upon  termination  of  the  Loan  Note 
Guarantee  or  assumption/transfer  of  the 
loan.  In  the  event  of  any  action  thai 
causes  the  interest  buydown  to 
terminate,  the  lender  will  submit  a 
(.laim  on  Form  FmHA  1980-23  for 
interest  buydown  payments  thnjugh  tlie. 
date  of  termination. 

(h)  Loan  purposes.  (1)  Pefinam  ing. 
Section  1980.452  Administrativfil.l.  (d) 
of  this  subpart  does  not  appl\  to  HIB 
loans  if  refinancing  is  needed  as  a  direc  i 
consequence  of  the  disaster.  In  such 
cases,  the  lender  may  be  allowed  to 
bring  previously  unguaranteed  e.xposure 
under  the  guarantee.  No  loan  will  be 
refinanced  unless  the  current  market 
value  of  the  collateral  is  at  lea.st  equal 
to  the  amount  of  the  loan  to  be 
refinanced  plus  any  new  loan  amount. 
(2)  Agriruhure.  Section  1980.412  (e) 
of  this  subpart  does  not  appiv  to  BIB 
loans.  BIB  loans  may  be  guaranteed  for 
agriculture  production,  which  means 
the  cultivation,  production  (growing), 
and  harvesting,  either  directly  or 
through  integrated  operations,  of 
agricultural  products  (crops,  animals, 
birds,  and  marine  life,  either  for  fiber  or 
food  for  human  consumption),  and 
disposal  or  marketing  thereof,  the 
raising,  housing,  feeding  (including 
commercial  custom  feedlots).  breeding, 
hatching,  control  and/or  management  of 
farm  or  domestic  animals. 

(3)  Other  eligible  businesses.  Eligible 
types  of  busine.sses  also  include: 

(i)  Commercial  inirseries  primarily 
engaged  in  the  production  of 
ornamental  plants  and  trees  and  other 
nursery  products  such  as  bulbs,  florists' 
greens,  flowers,  shrubbery,  flower  aiul 
vegetable  seeds,  sod,  and  the  growing  of 
vegetables  from  seed  to  the  transplant 
stage. 
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(ii)  Forestry  which  includes 
establishments  primarily  engaged  in  the 
operation  of  timber  tracts,  tree  farms, 
forest  nurseries,  and  related  activities 
such  as  reforestation. 

(iii)  The  growing  of  mushrooms  6r 
hydroponics. 

(4)  Recreation  and  tourism.  Loans 
may  be  guaranteed  for  tourist  or 
recreation  facilities  except  for  hotels, 
motels,  bed  and  breakfasts,  race  tracks, 
gambling,  or  golf  courses. 

(5)  Meat  processing  facilities.  The 
provisions  of  §1980.411  (a)(8)  of  this 
subpart  will  not  apply  to  BIB  loans. 
Loans,  including  working  capital  or  debt 
refinancing,  may  be  guaranteed  for 
businesses  engaged  in  meat  or  poultry 
processing. 

(i)  Small  Business  Administration. 
Section  1980.451  (c)  of  this  subpart  will 
not  apply  to  BIB  loans.  Applicants 
eligible  for  Small  Business 
Administration  assistance  will  be 
advised  of  the  availability  of  that 
assistance. 

(j)  Loan  guarantee  limits. 
Notwithstanding  the  provisions  of 
§  1980.420  of  this  subpart  the  guarantee 
percentage  on  any  BIB  loan  will  not 
exceed  80  percent. 

(k)  Credit  quality  analysis.  In 
analyzing  the  credit  quality  of  a 
proposed  loan  to  a  business  that  has  lost 
assets  to  a  natural  disaster,  primary 
emphasis  will  be  placed  on  the 
operating  history  of  the  business,  rather 
than  its  current  financial  condition.  If 
the  business  has  a  sound,  profitable  and 
successful  history  prior  to  the  disaster 
and  there  are  reasonable  projections  to 
ensure  it  can  operate  successfully  in  the 
future,  the  proposed  loan  may  be 
approved  even  if  disaster  losses  have 
caused  somewhat  less  equity  and/or 
collateral  than  would  normally  be 
expected  for  a  B&I  loan  guarantee.  If  the 
business  appears  to  have  had  an 
unprofitable  operation  or  inadequate 
cash  flow  prior  to  the  disaster,  the 
proposed  loan  guarantee  will  not  be 
approved. 

(1)  Equity  requirements.  The  equity 
requirements  of  §  1980.441  of  this 
subpart  do  not  apply  to  BIB  loans, 
(m)  Collateral.  Section  1980.443 
Administrative  A.  2..  3.,  and  4.  of  this 
subpart  will  not  apply  to  BIB  loans. 
Collateral  may  be  considered  at  its 
current  market  value  without  discount. 
Work-in-process  inventory  may  be 
valued  at  the  estimated  market  value  of 
the  finished  product.  All  costs  of 
producing  the  finished  product  must  be 
included  in  the  cash  flow  analysis, 
(n)  Conditional  approval.  A  Form 
FmHA  449-14  may  be  issued  prior  to 
receipt  of  specific  items  needed  to 


complete  an  application  package, 
provided: 

(1)  The  lender  and/or  borrower 
demonstrates  to  the  Government's 
satisfaction  that  it  has  a  need  for  a 
prompt  indication  of  the  availability  of 
the  proposed  loan  guarantee  and  the 
conditions  under  which  a  guarantee  are 
available; 

(2)  The  specific  items  missing  from 
the  application  package  will  take 
considerable  time  to  obtain: 

(3)  The  lender  requests  a  commitment 
prior  to  providing  the  items: 

(4)  The  attachment  to  Form  FmHA 
449-14  clearly  states  that  the 
commitment  is  conditioned  on 
satisfactory  completion  of  the  missing 
item(s)  and  a  guarantee  will  not  be 
issued  unless  all  conditions  ot  these 
regulations  are  met:  and 

(5)  No  Form  FmHA  449-14  will  be 
issued  prior  to  the  obligation  date 
established  with  the  Finance  Office. 

(0)  Financial  statements.  All 

requirements  of§1980.451(i)(13)  of  this 
subpart  will  apply  except  that  for  BIB 
loans  minimum  annual  financial 
statements  will  be  required  as  follows: 

(1)  For  nonagricultural  borrowers 
with  a  B&I  indebtedness  of  $500,000  or 
less,  an  annual  compilation  by  an 
independent  certified  public  accountant 
or  by  an  independent  public  accountant 
licensed  and  certified  on  or  before 
December  31, 1970. 

(2)  For  nonagricultural  borrowers 
with  a  B&I  indebtedness  of  $500,001 
through  $1  million,  an  annual  review  by 
an  independent  certified  public 
accountant  or  by  an  independent  public 
accountant  licensed  and  certified  on  or 
before  December  31.  1970. 

(3)  For  nonagricultural  borrowers 
with  a  B&I  indebtedness  of  more  than  $1 
million,  an  annual  audited  financial 
statement  by  an  independent  certified 
public  accountant  or  by  an  independent 
public  accountant  licensed  and  certified 
on  or  before  December  31, 1970. 

(4)  All  agricultural  loans  will  require 
annua!  financial  statements  {>er 

§  1980.113  of  subpart  B  of  this  part. 

(p)  Agriculture  loans.  The  following 
additional  provisions  apply  to  BIB  loan 
guarantees  for  businesses  engaged  in 
agriculture  production: 

(1)  General  policy.  Paragraph  (p)  of 
this  section  contains  the  regulations  for 
making  BIB  loans  to  farmers  for 
agricultural  purposes.  BIB  loans  made 
for  agricultural  purposes  are  subject  to 
the  provisions  in  subparts  A  and-E  of 
this  part  except  as  specified.  In 
addition,  certain  sections  of  subpart  B  of 
this  part  referenced  in  this  section  are 
applicable  subject  to  the  limitations 
outlined  in  this  section.  Several  key 
loan  processing  and  loan  servicing 


requirements  stipulated  in  subpart  B  of 
this  part  do  not  apply  to  loans  made  to 
borrowers  under  this  section. 

(2)  Type  of  guarantee.  BIB  loans  will 
be  processed  under  the  Loan  Note 
Guarantee  option  of  §  1980.101  (e)(1)  of 
subpart  B  of  this  part  Only.  No  loan  will 
be  processed  for  a  Contract  of  Guarantee 
(Line  of  Credit)  under  §  1980  101  (e)(2) 
of  subpart  B  of  this  part. 

(3)  Farm  size.  Loan  guarantees  may  be 
made  under  the  BIB  program  without 
regard  to  the  size  of  the  farming 
operation. 

(4)  Filing  and  processing 
preapplications  and  applications  If  the 
applicant  has  already  developed 
material  for  an  FmHA  Fanror  Programs 
loan  or  if  the  financial  and  production 
information  required  by  §  1980.113  of 
subpart  B  of  this  part  is  needed  to 
document  repayment  ability  or  is 
required  by  the  lender,  §  1980.113  of 
subpart  B  of  this  part  may  apply  with 
the  following  exceptions: 

(i)  Lines  of  credit  will  not  be 
guaranteed. 

(ii)  If  the  application  is  submitted 
solely  for  a  farm  as  defined  in 
§  1980.106(b)  of  subpart  B  of  this  part. 
Form  FmHA  1980-25,  "Farmer 
Programs  Application."  or  Form  FmHA 
449-1,  will  be  used  as  an  application  for 
assistance. 

(5)  Evaluation  of  applications  If  the 
application  is  developed  and  processed 
in  accordance  with  §  1980.113  of 
subpart  B  of  this  part,  the  provisions 
outlmed  m  §  1980.114  of  subpart  B  of 
this  part  apply  with  the  following 
exceptions: 

(i)  Timeframe  requirements  for  the 
evaluation  of  applications  and 
references  to  the  Approved  Lender  i 

Program  are  not  applicable.  I 

(ii)  County  Committee  reviews  of 
applications  processed  under  this 
sedion  will  not  be  required.  If  the  loan 
approval  official  finds  the  applicant  is 
not  eligible,  the  applicant  will  be 
notified  in  writing  of  the  reasons  for 
disapproval  and  his/her  rights  through 
inclusion  of  the  Equal  Credit 
Opportunity  Act  (ECOA)  statement.  An 
opportunity  will  ^e  given  for  an  appeal 
as  set  out  in  subpart  B  of  part  1900  of 
this  chapter. 

(iii)  When  applied  to  BIB 
applications,  references  in  §  1980.1  M  of 
this  pan  to  "County  Office  "  shall 
normally  be  construed  to  mean  "Slate 
Office."  References  to  "County 
Supervisor"  shall  be  construed  to  mean 
"Business  and  Industry  Chief  or 
Community  and  Business  Programs 
Chief,  or  other  appropriate  FmHA 
official  as  designated  by  the  State 
Director." 
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(6)  Term$  of  loan  repayment  (i) 
Principal  and  intetest  on  ne  loan  will 
be  due  and  payable  to  coincide  with  the 
cash  flow  opwating  cycle  }f  the 
business.  Installments  will  be  scheduled 
for  payment  as  agreed  upqn  by  the 
lender  and  borrower  on  teirms  that 
reasonably  assure  repaym<  int  of  the 
loan.  The  first  installment  to  include  a 
repayment  of  principal  may  be 
scheduled  for  payment  after  the  project 
is  operational  and  has  begun  to  generate 
income.  However,  such  installment  will 
be  due  and  payable  within!  6  years  from 
the  date  of  the  debt  instrument  and  at 
least  annually  thereafter.  Interest  will 
not  be  deferred  and  will  b«  due  at  least 
annually  from  the  date  of  me  debt 
instrument.  In  granting  a  djeferral  of 
principal  payment,  the  loafi  approval 
official  must  document  baied  on  pro 
forma  financial  statements  and  the 
nature  of  the  crop  that  the  ieferral  of 
payments  is  necessary. 

(ii)  The  lender  must  ensure  that  loan 
repayment  is  scheduled  to  eliminate  the 
possibility  of  a  balloon  payment  at  the 
end  of  the  loan. 

(7)  Agriculture  BIB  loan  jurposes. 
Loans  may  be  made  only  h  r  the 
following  purposes: 

(i)  Operating  purposes  as  outlined  in 
!)  1980.175(c)(1)  of  Subpar  B  of  this 
part  except  for  those  stipul  ited  in 
§  1980. 175(c)(l)(iv)  and  (vi). 

(ii)  Real  estate  purposes  lis  outlined  in 
§  1980.180  (c)  of  Subpart  B  of  this  part 
except  for  those  stipulated  in  §  1980.180 

(c)(1)  and  (4). 

(iii)  Refinancing  in  accor  lance  with 
paragraph  (h)(1)  of  this  section  and 
§§1980.411  (a)(ll).  1980.411  (i)(19). 
and  1980  452  Administratis  e  C.  (except 
§  1980.452  Administrative  i :.  1.  (d)  of 
this  subpart. 

(8)  Sodbuster  and  swamf.  buster 
requirements.  The  provisions  of  exhibit 
M  of  subpart  G  of  part  1940iof  this 
chapter  will  apply  to  loans  made  to 
enterprises  engaged  in  agri<  ultural 
production. 

Dated:  May  3. 1994. 
Bob  ].  Nash, 

{ 'nder  Secretary,  Small  Commi^nity  and  Burul 

Development. 
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DEPARTMENT  OF  THE  TREASURY 

Office  of  Thrift  Supervision 

12  CFR  Part  574 

(Na  94-201 

RIN156&-AA63 


Acquisition  of  Control  of  Savings 
Associations;  Applications,  Approval 
Standards  and  Procedural 
Requirements 

agency:  Office  of  Thrift  Supervision. 

Treasury. 

ACTION:  Final  rule. 

SUMMARY:  The  Office  of  Thrift 
Supervision  (OTS)  is  amending  its 
acquisition  of  control  regulations  to 
implement  section  211  of  the  Federal 
Deposit  Insurance  Corporation 
Improvement  Act  of  1991  (FDIQA).  The 
final  rule  specifies  additional  factors 
that  the  OTS  must  consider  in  acting  on 
applications  to  acquire  savings 
associations  under  section  10(e)  of  the 
Home  Owners'  Loan  Act  (HOLA).  The 
intended  effect  of  these  amendments  is 
to  conform  OTS  regulatioru  to  the 
statutory  changes. 

In  addition,  the  OTS  is  amending  its 
acquisition  of  control  regulations  to 
reflect  the  previous  combination  of  the 
various  holding  company  application 
forms  in  order  to  provide  consistency 
between  the  forms  and  the  regulations, 
to  eliminate  confusion,  and  to 
streamline  the  regulations. 
EFFECTIVE  DATE:  July  5,  1994. 
FOfl  FURTHER  INfOf»MATK)W  CONTACT: 

David  Sjogren,  Program  Manager. 
Corporate  Analysis,  (202)  906-6739. 
Supervisory  Operations.  Robyn  Dennis, 
Program  Manager,  (202)  906-5751, 
Policy,  or  Kevin  A.  Corcoran,  Assistant 
Chief  Counsel,  (202)  906-6962, 
Corporate  and  Securities  Division, 
Office  of  Thrift  Supervision,  1700  G 
Street,  NW.,  Washington,  DC  20552. 

SUPPLEMENTARY  WFORMATtOM: 

1.  Baclcground 

The  OTS  is  adopting  a  final  rule  thai 
revises  its  acquisition  of  control 
regulations  to  include  new  supervisory 
factors  that  the  FDICLA  requires  the  OTS 
to  consider  in  reviewing  and  acting  on 
applications  to  acquire  savings 
associations  under  section  10(e)  of  the 
HOLA.  These  changes  are  required  by 
section  211  of  the  FDICL\.  Public  Law 
102-242. 105  Stat.  2236.  In  addition,  the 
OTS  is  amending  its  acquisition  of 
control  regulations  to  reflect  tlie 
previous  combination  of  the  various 
holding  company  application  forms. 


On  November  23, 1993.  the  OTS 
issued  notice  of  a  proposal  to  amend  the 
agency's  regulations  implementing 
section  10(e)  of  the  HOLA  in  accordance 
with  section  211  of  the  FDIOA,  and  to 
amend  the  acquisition  of  control 
regulations  to  reflect  the  combination  of 
the  holding  company  appUcatiou 
forms.'  The  public  comment  period 
expired  on  December  23.  1993. 

section  211  of  the  FDIOA  provides 
that  the  OTS  must  disapprove  an 
application  to  acquire  a  savings 
association  under  section  10(e)  of  the 
HOLA: 

(1)  If  the  company  fails  to  provide 
adequate  assurances  to  the  OTS  that  the 
company  will  make  available  to  the  OTS 
such  information  on  the  operations  or 
activities  of  the  company,  and  any 
affiliate  of  the  company,  as  the  OTS 
determines  to  be  appropriate  to 
determine  and  enforce  comph'ance  with 
the  HOLA:  or  (2)  in  the  case  of  an 
application  involving  a  foreign  bank.  If 
the  foreign  bank  is  not  subject  to 
comprehensive  supervision  or 
regulation  on  a  consolidated  basis  by 
appropriate  authorities  in  the  bank's 
home  country. 

Sect  i  on  2 1 1  of  the  FDIQA  a  Iso 
provides  that  the  OTS's  consideration  of 
the  managerial  resources  of  a  company 
or  savings  association  shall  include 
consideration  of  the  competence, 
experience  and  integrity  of  the  officers, 
directors  and  principal  shareholders  of 
the  companv  or  savings  association. 

The  OTS  k  adopting  the  final  rule 
substantially  as  proposed.  As  proposed, 
the  final  rule,  rather  than  including  a 
separate  definition  of  the  term 
"principal  shareholder."  relies  on 
existing  terminology,  'controlling 
shareholder,"  in  the  OTS  acquisition  a» 
control  regulations  for  this  purpose,  and 
requires  the  OTS  to  consider  the 
competence,  experience,  and  integrity  oi 
"controlling  shareholders."  ^ 

In  addition,  the  final  rule  provides 
that  the  OTS  also  will  consider  whethei 
an  applicant  has  provided  the  OTS  with 
adequate  assurances  that  it  will  make 
available  such  information  on  its 
operations  or  activities,  and  the 
operations  or  activities  of  any  affiliate  oi 
the  applicant,  that  the  OTS  deems 
appropriate  to  determine  and  enforce 
compliance  with  the  HOLA. 
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'  5a  FR  61850  (November  23. 19<ii>. 
•    'Under  the  OTS  aajuisition  of  control 
regul<ition.s.  s  "controlling  shareholder"  « ''rtjiy 
person  who  directly  or  mrfirectly  or  aatn^  in 
concert  with  one  or  more  persona  or  companies,  ijf 
together  with  members  of  his  or  her  immeduie 
family,  owns.controls,  or  holds  with  power  to  vote 
10  percent  or  more  of  the  voting  stock  of  a  company 
or  controls  in  any  manner  the  election  or 
appointment  of  i  majofiiv  of  the  company's  board 
of  directors,"  12  OR  574  J(g). 


The  OTS  has  determined,  in  general, 
not  to  require  additional  assurances 
from  domestic  applicants.  The  OTS 
currently  seeks  all  information  needed 
to  consider  holding  company 
applications,'  has  promulgated 
regulations  and  issued  forms  that 
require  savings  and  loan  holding 
companies  to  file  information  with  the 
OTS  on  a  regular  basis.*  and  has  broad 
authority  under  section  10(b)  of  the 
HOLA  to  examine  savings  and  loan 
holding  companies  and  their  affifiates. 
In  addition,  the  OTS  has  broad  authority 
to  investigate  and  bring  enforcement 
actions  against  holding  companies  and 
other  affiliates  of  savings  associations 
under  section  10(g)  of  the  HOLA,  as 
well  as  other  statutory  provisions, 
including  section  8  of  the  Federal 
Deposit  Insurance  Act.  Nevertheless, 
section  10(e)(2)(C)  gives  the  OTS  broad 
discretion  with  respect  to  the 
circumstances  under  which  additional 
assurances  may  be  required,  as  well  as 
the  nature  of  such  assurances,  and  the 
OTS  may,  where  appropriate,  seek 
additional  assurances  regarding  the 
availability  of  information  from  an 
applicant  and  its  affiliates. 

With  respect  to  holding  company 
(ipplications  submitted  by  foreign 
acquirors,  the  OTS  has,  as  a  matter  of 
poUcy,  required  foreign  acquirors  to 
enter  into  a  foreign  acquiror  agreement.^ 
Foreign  acquiror  agreements  generally 
state,  inter  alia,  that  the  foreign  acquiror 
(i)  voluntarily  consents  to  United  States 
jurisdiction  for  purposes  of  laws  relating 
to  United  States  depository  institutions, 
(ii)  shall  designate  agents  in  the  United 
States  for  service  of  process,  and  (iii) 
shall  permit  the  OTS  to  examine  it  to 
such  extent  as  the  Director  may 
prescribe.  In  addition,  as  a  policy 
matter,  the  OTS  and  its  predecessor,  the 
Federal  Home  Loan  Bank  Board,  have 
generally  required  foreign  acquirors  to 
establish  a  United  States  holding 
company  as  the  direct  holding  company 
of  the  acquired  savings  association. 
The  OTS  will  continue  to  require 
foreign  acquirors  to  enter  into  foreign 
acquiror  agreements,  but  will  not 
require  further  assurances  as  a  genei'al 
matter.  As  noted  above,  the  OTS,  where 
appropriate  in  the  context  of  a  particular 
application,  may  seek  additional 
assurances  from  a  foreign  acquiror  that 
it  will  make  information  available  to  the 
OTS  concerning  itself  or  its  affiliates. 


'  See  OTS  Form  H-(e) , 

•See  12  CFR  5d4.l  and  OTS  Forms  H-(b)]0  and 
H-(b)n. 

*ln  addition,  the  OTS  has  r«quii^  rorctgn 
acquirors  that  attempt  to  rebut  a  rebuttable 
determinartoo  of  control  under  12  CFR  5r4.4(bl  and 
574.4(e)  to  file  a  foreign  acquiror  agreement. 


In  the  case  of  applications  involving 
a  foreign  bank,  the  OTS  will  consider 
whether  the  bank  is  subject  to 
comprehensive  supervision  on  a 
consolidated  basis  by  the  appropriate 
authorities  in  the  foreign  bank's  home 
country.  In  the  proposal,  the  OTS 
requested  comment  on  the  standards  to 
be  applied  in  this  area,  and  on  whether 
the  OTS  should  subject  foreign  bank 
holding  companies  to  the  same 
requirement.  As  the  statute  refers  only 
to  foreign  banks,  the  final  rule,  as  was 
the  case  with  the  proposal,  refers  only 
to  foreign  banks. 

The  regulations  of  the  Board  of 
Governors  of  the  Federal  Reserve 
System  (Federal  Reserve  Board) 
implementing  section  202(a)  of  the 
FDIClA  set  forth  the  basis  on  which  the 
Federal  Reserve  Board  will  determine 
whether  a  foreign  bank  is  subject  to 
"comprehensive  supervision  or 
regulation  on  a  consolidated  basis."'- 
The  Federal  Reserve  Board  regulation 
provides  that  the  Federal  Reserve  Board 
will  determine  whether  the  foreign  bank 
is  supervised  or  regulated  in  such  a 
manner  that  its  home  country 
supervisor  receives  suflicient 
information  on  the  worldwide 
operations  of  the  foreign  bank 
(including  the  relationships  of  the  bank 
to  any  affiliate)  to  assess  the  foreign 
bank's  overall  financial  condition  and 
compliance  with  law  and  regulation.^ 

The  OTS  believes  that  Federal 
Reser\'e  Board  regulations  set  forth 
appropriate  standards  in  this  area,  and 
is  not  currently  aware  of  any  compelling 
reasons  to  use  a  standard  differing  from 
that  used  by  the  Federal  Reserve  Board. 
Accordingly,  the  final  regulation 
generally  incorporates  the  standard  set 
forth  in  the  Federal  Reserve  Board's 
regulations  OTS  believes  this  approach 
also  will  promote  regulatory  uniformity 
by  applying  similar  standards  to  foreign 
banks  that  propose  to  acquire  banks  and 
savings  associations. 

The  OTS  also  requested  comment 
regarding  the  manner  in  which  the  OTS 


»See  56  FK  6348.  6360-6361  (12  CFR 

211.24(c)(l»(li)). 

'W.  The  regulation  sets  forth  certain  factors  that 
the  Federal  Reserve  Board  will  assess.  Including  the 
extent  to  which  the  home  country  supervisor 
Ensures  that  the  foreign  bank  has  adequate 
procedures  for  monitoring  and  controlling  Its 
activities  worldwide:  obtains  information  on  the 
foreii^  bank  and  its  subsidiaries  and  offices  outside 
the  home  country  through  regular  reports  of 
examination,  audit  reports,  or  otherwise;  obulns 
information  on  the  dealings  and  relationships 
between  the  foreign  bank  and  its  foreign  and 
domestic  affiliates;  receives  Erotn  the  foreign  bank 
financial  reports  that  are  consolidated  on  a 
worldwide  basis,  or  comparable  Information:  and 
evaluates  prudential  standards,  such  as  capital 
adequacy  and  risk  asset  exposure,  on  a  worldwide 
basis. 


should  implement  this  standard,  i.e., 
whether  the  OTS  should  conduct  a  case- 
by-case  analysis,  or  adopt  some  other 
approach,  such  as  a  country-by-country, 
or  regulator-by-regulator  approach.  The 
OTS  has  decided  to  adopt  the  approach 
taken  by  the  Federal  Reserve  Board.  The 
Federal  Reserx'e  Board  has  stated  that  as 
the  standard  requires  a  bank-specific 
determination,  it  will  address  the 
standard  on  a  case-by-case  basis." 

II.  Summary  of  Comments 

The  OTS  received  two  comments 
regarding  the  proposed  amendments, 
one  from  a  savings  association  and  one 
from  a  thrift  industry  trade  association. 
The  savings  association  expressed 
general  support  for  the  proposed  rule. 
The  trade  association  commenter 
addressed  four  issues. 

First,  the  commenter  requested  that 
the  OTS.  in  defining  the  term  "principal 
shareholder."  consider  alternatives  to 
the  ten  percent  threshold,  and  urged  the 
OTS  to  address  the  merits  of  a  25 
percent  threshold. 

The  OTS  continues  to  believe  that  a 
ten  percent  threshold  is  appropriate. 
Under  the  OTS  acquisition  of  control 
regulations,  an  individual  acquiror 
generally  acquires  control  of  a  savings 
association  or  savings  and  loan  holding 
company,  subject  to  rebuttal,  upon 
acquiring  over  ten  percent  of  a  class  of 
voting  stock  and  acquiring  a  "control 
factor."'  Such  an  acquiror  must  submit 
a  change  of  control  notice  or  rebuttal  of 
control  prior  to  exceeding  the  ten 
percent  threshold.  '<> 

As  the  OTS  noted  in  the  proposal,  the 
statutory  language  does  not  prevent  the 
OTS  from  considering  the  extent  to 
which  a  "principal  shareholder"  or 
"controlling  shaireholder"  is  involved  in 
the  affairs  of  a  savings  association  or 
savings  and  loan  holding  company.  An 
underlying  purpose  of  section  211  Is  to 
permit  the  OTS  to  consider  the  abilities 
of  the  principal  shareholders  of  savings 
associations  and  savings  and  loan 
holding  companies  in  appropriate 
situatiims.  including  situations  where  a 
principal  shareholder  has  or  could  have 
a  significant  effect  on  the  financial  and 
maiukgerial  resources,  future  prospects, 
or  safety  and  soundness  of  a  savings 
association  or  savings  and  loan  holding 
company.  Thus,  the  OTS,  in  weighing 
the  shareholder's  experience  and 


•The  Federal  Reserve  Board  has  staled  that  it 
expecu,  as  It  acts  on  applications,  to  use 
information  already  reviewed  regarding 
comprehensive  supervision  in  particular  countries 
to  make  judgments  without  requiring  significant 
iiipul  from  simitar  applicants  chartered  in  the  same 
country.  See  58  FR  6348,  6349. 

•12CFR574  4(b)and(c). 

"•See  12  CFR  574.3.  574.4. 
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competence,  would  give  significant 
consideration  to  whethe  the 
shareholder  proposes  to  3e  a  passive 
investor.  For  instance,  a  principal 
shareholder  who  holds  a  passive 
investment  would  not  n(  ed  the  same 
level  of  experience  and  c  ompetence 
required  of  a  principal  shareholder  who 
could  exert  significant  ir  fluence  upon 
the  direction  of  the  savirgs  association 
or  savings  and  loan  hold  ng  company. 

The  OTS  notes  that  its  approach  is 
similar  to  the  approach  t  iken  by  the 
Federal  Reserve  Board." 

Second,  the  commenter  responded  to 
the  OTS's  request  for  conment  as  to 
whether  the  OTS  should  seek  specific 
assurances  concerning  th  e  operations  or 
ccti  vities  of  an  acquiror  c  r  its 
rffiUates.'^  The  commeni  er  urged  that 
the  OTS  not  add  requirer  lents  regarding 
ruch  assurances  to  the  pr  oposed 
regulations.  As  previously  noted,  the 
OTS  generally  will  not  require  specific 
assurances  regarding  the!  e  matters. 

Third,  the  commenter  i  esponded  to 
the  OTS's  specific  request  for  comment 
on  the  manner  in  which  t  ssurances 
should  be  presented  to  th  b  OTS  as  to  the 
availability  of  informatio  i  on  the 
operations  or  activities  oB  certain 
companies.  The  commen:  er  observed 
that  it  is  a  federal  crime  ti )  file  false 
statements  with  the  OTS,  and,  therefore, 
that  the  assurances  need  i  lot  take  the 
form  of  an  affidavit  or  cer  tification. 

The  OTS  has,  under  va  ious 
circumstances,  required  r  laterials  to  be 
submitted  in  the  form  of  j  n  affidavit  or 
certification.  As  noted  abi  )ve.  the  OTS  is 
not  generally  requiring  applicants  to 
provide  specific  assuranc  js  regarding 
the  availabihty  of  informj  tion.  In  the 
event  that  the  OTS  requires  additional 
assurances  in  a  particular  case,  the  OTS 
will  determine  what  form  of  assurance 
is  appropriate  under  the  c  ircumstances. 
Fourth,  the  commenter  iddressed  the 
OTS's  determination  of  wpether  a 
foreign  bank  is  subject  to 
"comprehensive  supervis  on  or 
regulation  on  a  consolidated  basis  by 
the  appropriate  authorities  in  the  bank's 
home  country."  The  comnenter  noted 
that  the  OTS  has  not  tradi  ionally  made 
determinations  regarding  his  issue,  and 
urged  the  OTS  to  considei  deferring  to 
or  otherwise  using  the  res^  lurces  of  the 
Federal  Reserve  Board  an<  other 
banking  agencies.  The  cor  imenter  urged 


"  See  58  FR  471.  472  (January  1 
FR  4073,  4074  (January  13. 1993) 
Federal  Reserve  Board  defines  "p 
shareholder"  using  a  ten  percent 

''  In  this  context,  in  response  to 
for  comment  regarding  foreign  ac( 
the  comnienter  made  general  obs^-vat 
the  enforceability  of  foreign  acqu 


,  1993).  and  58 
in  which  the 
incipal 
I  hreshold. 
the  OTS's  request 
uiror  agreements, 
ions  regarding 
agreements. 


1  or 


the  OTS  to  take  advantage  of  the 
expertise  of  other  agencies  in  this  area. 
As  the  OTS  must  act  on  applications 
under  section  10(e)  of  the  HOLA,  it  is 
the  OTS's  responsibility  to  determine 
whether  the  applicant  satisfies  the 
applicable  standards.  Nevertheless,  the 
OTS  intends  to  consider  previous 
determinations  made  by  the  Federal 
Reserve  Board  (or  other  applicable 
Federal  regulatory  agency)  regarding 
supervision  or  regulation  of  a  foreign 
bank,  and  applicants  should  provide 
such  information  to  the  OTS  in  the 
application  process.  The  OTS  believes 
that  consideration  of  determinations 
made  by  other  regulatory  agencies 
decreases  the  burden  on  applicants  to 
provide  information,  and  facilitates 
prompt  processing  of  applications.  The 
OTS  recognizes  that  such 
determinations  may  not  be  available  in 
every  case,  because  the  Federal  Reserve 
Board  (and  the  OTS)  make  their 
determinations  on  a  case-by-case  (rather 
than,  e.g.,  a  country-by-country)  basis. 
In  addition,  as  stated  above,  the  OTS 
has  generally  incorporated  the  Federal 
Reserve  Board's  standards  in  this  area. 

III.  Executive  Order  12866 

The  Director  of  the  OTS  has 
determined  that  this  proposal  does  not 
constitute  a  "significant  regulatory 
action"  for  purposes  of  Executive  Order 
12866. 

rv.  Regulatory  Flexibility  Act 

It  is  certified  that  this  proposal  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  Consequently,  a  Regulatory 
Flexibility  Analysis  is  not  required. 

List  of  Subjects  in  12  CFR  Part  574 

Administrative  practice  and 
procedure,  Holding  companies. 
Reporting  and  recordkeeping 
requirements.  Savings  associations. 
Securities. 

Accordingly,  the  Office  of  Thrift 
Supervision  hereby  amends  part  574, 
subchapter  D,  chapter  V,  title  12,  Code 
of  Federal  Regulations  as  set  forth 
below: 

PART  574— [AMENDED] 

1.  The  authority  citation  for  part  574 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  1467a,  1817, 1831i. 

2.  Section  574.6  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§574.6    Procedural  requirements. 

(a)  Form  of  application  or  notice.  An 
application,  notice,  or  informational 
filing  required  by  §574.3  of  this  part 
shall  be  filed  on  the  Application/ 
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Information  Filing  H-(e) form. 

(As  specified  in  the  form's  instructions, 
the  blank  line  following  the  H-{e) 
should  be  filled  in  by  applicants  with 
the  appropriate  "1",  "1-S",  "2",  "3',  or 
"4"  depending  on  the  type  of 
application.)  The  specific  application 
requirements  for  each  type  of  filing  are 
indicated  on  the  form.  An  acquiror  may 
request  confidential  treatment  of 
portions  of  an  application  or  notice  only 
by  complying  with  the  requirements  of 
paragraph  (f)  of  this  section.  In  the  case 
of  an  application  involving  a  merger 
(including  a  merger  with  an  interim 
association)  the  Application/ 

Information  Filing  H-(e) form 

shall  be  used  in  lieu  of  an  application 
that  otherwise  would  be  required  for 
such  merger  under  §§  546.2,  552.13,  and 
563.22  of  this  chapter. 

(1)  H-(e)l.  This  application  type  shall 
be  filed  under  §  574.3(a)  of  this  part  by 

a  company,  other  than  a  savings  and 
loan  holding  company,  for  approval  to 
acquire  direct  or  indirect  control  of  one 
savings  association. 

(2)  H-{e)l-S.  This  application  type 
shall  be  filed  under  §  574.3(a)  of  this 
part  by  a  savings  association  for 
approval  to  reorganize  into  a  holding 
company  structure,  provided  that  the 
proposed  transaction  satisfies  each  of 
the  conditions  for  automatic  approval 
specified  in  §574.7  (a)(2)  and  (a)(3)  of 
this  part. 

{3]H-(e)2.  (i)  This  application  type 
shall  be  filed  under  §  574.3(a)  of  this 
part: 

(A)  By  a  savings  and  loan  holding 
company  for  approval  to  acquire  and 
hold  separately  one  or  more  savings 
associations; 

(B)  By  any  other  company  for 
approval  to  acquire  and  hold  separately 
more  than  one  savings  association; 

(C)  By  a  savings  and  loan  holding 
company  for  approval  of  an  acquisition 
of  shares  issued  by  a  savings  association 
in  a  qualified  stock  issuance  pursuant  to 
§574.8  of  this  part;  or 

(D)  By  any  director,  officer,  or  any 
individual  who  owns,  controls,  or  holds 
with  power  to  vote  (or  holds  proxies 
representing)  more  than  25  percent  of 
the  voting  shares  of  a  savings  and  loan 
holding  company  for  approval  of  an 
acquisition  of  one  or  more  savings 
associations. 

(ii)  The  OTS  may  determine  as  a 
general  matter  or  on  a  case-by-case  basis 
not  to  require  application  information 
not  relevant  to  transactions  described  in 
paragraphs  (a)(3)(i)  (C)  and  (D)  of  this 
section. 
•        •        •        >        * 

3.  Section  574.7  is  amended  by 
revising  the  section  heading  and 
paragraph  (c)  to  read  as  follows: 


§574,7    Detenninatlon  by  the  OTS. 

»        •        *        •        • 

(c)  Application  criteria.  (1)  The  OTS 
may  deny  an  application  by  a  company 
or  certain  persons,  described  in 
paragraph  (b)  of  this  section,  affiliated 
with  a  savings  and  loan  holding 
company,  to  acquire  control  of  a  savings 
association,  or  by  a  savings  and  loan 
holding  company  to  acquire  a  qualified 
stock  issuance  pursuant  to  §  574.8  of 
this  part: 

(i)  If  the  OTS  finds  that  the  financial 
and  managerial  resources  and  future 
prospects  of  the  acquiror  and 
association  involved  would  be 
detrimental  to  the  association  or  the 
insurance  risk  of  the  SAIF  or  BIF;  or 

(ii)  If  the  acquiror  fails  or  refuses  to 
furnish  information  requested  by  the 
OTS. 

(2)  Con-sideration  of  the  managerial 
resources  of  a  company  or  savings 
association  shall  include  consideration 
of  the  competence,  experience,  and 
integrity  of  the  officers,  directors,  and 
controlling  shareholders  of  the  company 
or  association.  In  connection  with  the 
opplications  filed  pursuant  to  §§  574.6 
{a)(3)  and  (a)(4),  and  574.8  of  this  part, 
the  OTS  will  also  consider  the 
convenience  and  needs  df  the 
community  to  be  served.  Moreover,  the 
OTS  shall  not  approve  any  proposed 
act^uisition: 

(1)  Which  would  resuh  in  a  monopoly, 
or  which  would  be  in  furtherance  of  any 
combination  or  conspiracy  to 
monopolize  or  to  attempt  to  monopolize 
the  savings  and  loan  business  in  any 
part  of  the  United  States; 

(ii)  The  effect  of  which  on  any  section 
of  the  country  may  be  substantially  to 
lessen  competition,  or  tend  to  create  a 
monopoly,  or  which  in  any  other 
manner  would  be  in  re.straint  of  trade, 
unless  the  OTS  finds  that  the 
anticompetitive  effects  of  the  proposed 
acquisition  are  clearly  outweighed  in 
the  public  interest  by  the  probable  effect 
of  the  acquisition  in  meeting  the 
convenience  and  needs  of  the 
community  to  be  served; 

(iii)  If  the  company  fails  to  provide 
adequate  assurances  to  the  OTS  that  the 
company  will  make  available  to  the  OTS 
such  information  on  the  operations  or 
activities  of  the  company,  and  any 
affiliate  of  the  company,  as  the  OTS 
determines  to  be  appropriate  to 
determine  and  enforce  compliance  with 
the  Home  Owners'  Loan  Act;  or 

(iv)  In  the  case  of  ah  application  by  a 
foreign  bank,  if  the  foreign  bank  is  not 
subject  to  comprehensive  supervision  or 
regulation  on  a  consolidated  basis  by 
the  appropriate  authorities  in  the  home 
i.ountry  of  the  foreign  bank.  For 
;)urposes  of  this  paragraph  (c)(2)(iv). 


"comprehensive  supervision  or 
regulation  on  a  consolidated  basis  by 
the  appropriate  authorities"  shall  be 
determined  using  tlie  standards  set  forth 
atl2CFR211.24(c){l)(ii). 
•        •        •        •        • 

Dated:  March  1. 1994. 

By  the  Office  of  Thrift  Supervision. 
lonathan  L.  Fiechier. 
Acting  Director. 
IFR  Doc.  94-13400  Filed  6-1-94:  8:45  am] 
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SMALL  BUSINESS  ADMINISTRATION 
13  CFR  Part  107 
[FR  Doc.  94-7844] 

Smalt  Business  Investment 
Companies;  Valuation  Guidelines; 
Correction 

AGENCY:  Small  Business  Administration 
ACTION;  Final  rule;  correction. 

SUMMARY:  SBA  is  correcting  the 
presentation  of  certain  information 
concerning  valuation  guidelines  which 
was  included  in  the  final  rule  published 
in  the  Federal  Register  on  April  8. 1994 
(59  FR  16933).  Certain  paragraphs  were 
not  printed  in  bold  type  as  intended. 
EFFECTIVE  DATE:  April  25.  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Saunders  Miller,  Senior  Policy  Advisor. 
Investment  Division;  Telephone  (202) 
205-6510. 

SUPPLEMENTARY  INFORMATION:  On  April 
8,  1994.  SBA  published  a  final  rule  (59 
FR  16933)  which  included  the  addition 
of  a  new  appendix  III  to  part  107  of  title 
13  of  the  Code  of  Federal  Regulations 
The  appendix  sets  forth  valuation 
guidelines  for  Small  Business 
Investment  Companies  (Licensees).  In 
Section  III  of  appendix  III.  it  was  SBA's 
intention  to  have  certain  paragraphs 
printed  in  bold  type  and  other 
paragraphs  printed  in  regular  type.  Bold 
type  was  intended  to  identify  a  model 
valuation  policy  which  could  be 
adopted  verbatim  by  Licensees,  while 
regular  type  was  intended  to  identify 
.supplementary  information  which 
would  assist  Licensees  in  interpreting 
and  applying  the  model  policy.  When 
the  final  rule  was  printed,  however, 
none  of  the  text  in  Section  III  appeared 
in  bold  type. 

In  order  to  allow  Licen.sees  to 
di.stingui.sh  between  the  model 
valuation  policy  and  the  supplementary- 
information,  SBA  is  publishing  a 
reorganized  version  of  appendix  III. 
Section  III  of  the  reorganized  appendix 
is  retitled  "Model  Valuation  Policy"  and 
inf:!udes  only  those  paragraphs 


originally  intended  to  be  printed  in  bold 
type.  A  new  Section  IV  is  entitled 
"Valuation  Policy  With  Supplementan' 
Information"  and  contains  both  the 
model  and  supplementary  paragraphs 
with  no  difference  in  type  face.  An 
explanation  of  the  difference  between 
Sections  III  and  IV.  and  how  each  may 
be  used  by  Licensees,  is  provided  in 
paragraphs  H.  and  I.  of  Section  II  of  the 
appendix. 

In  FR  Doc.  94-7844,  published  in  the 
Federal  Register  on  Friday.  April  8. 
-    1994.  appendix  III  of  13. CFR  part  107 
is  corrected  to  read  as  follows: 

Appendix  III  To  Part  107— Valuation 
Guidelines  for  SBICs 

/  Introduction 

This  appendix  describes  the  policies  and 
prf>redures  to  which  Licensees  (SBICs  and 
SSBICs)  must  conform  in  valuing  their  Loans 
and  Investments  and  provides  guidance  as  to 
the  techniques  and  standards  which  are 
generally  applicable  to  such  valuations. 

The  need  for  clearly  defined  valuation 
policies  and  procedures  and  understandable 
techniques  arises  in  connection  with  the 
n^quiroment  that  Licensees  report  the  worth 
of  their  portfolios  to  investors  and  SBA.  This 
information  assists  SBA  in  its  assessment  of 
the  overall  operational  performance  and 
rm,nncial  condition  of  individual  Licensees 
and  of  the  industry. 

//  Overall  Guidelines 
A.  Definitions 

1.  Asset  Value  means  the  amount  that  the 
general  partners  or  board  of  directors  of  a 
Licensee  have  established  as  a  current  value 
in  accordance  with  its  Valuation  Policy. 

2.  Marketable  Securities  means  securities 
tor  which  market  quotations  arc  readily 
available  and  the  market  is  not  "•thin",  cither 
in  absolute  terms,  or  relative  to  the 
potentially  saleable  holdings  of  the  Licensee 
and  other  investors  with  saleable  blocks  of 
such  securities.  These  securities  are  valued 
as  follows:  (a)  For  over-the<ounter  stocks, 
taking  the  average  of  the  bid  price  at  the  close 
for  the  valuation  date  and  the  preceding  two 
days,  and  (b)  for  listed  stocks,  taking  the 
average  of  the  close  for  the  valuation  date 
and  the  preceding  two  days.  This 
classification  does  not  include  securities 
which  are  subject  to  resale  restrict  inns,  either 
unrfer  securities  laws  or  contractual 
agreements,  although  other  securities  of  the 
same  class  may  be  freely  marketable 

3.  Otlier  Securities  means  all  Loans  and 
Investments  not  defined  in  paragraph  A.(2l  of 
this  section.  Such  securities  shall  be  valued 
.it  Asset  Value.  Most  SBIC  and  SSBIC 
mvt-itmcnts  will  fall  in  this  classification, 

4.  Valuation  Policy  means  the  official 

do*  ument  of  a  Licensee  t^at  definitively  st-ts 
forth  the  Licen.see"s  methtHls  of  valuing 
L.f)ans  and  Investments  in  accordance  with 
the  requirements  of  §  lOlfj-)  and  this 
iippondix. 

IJ.  Objt.-ctive 

The  goal  of  a  Licensee's  valuation  prtK.ess 
IS  to  value  its  Loans  and  Investments 
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Ho\\'ever,  the  very  nature  oi 
investments  sometimes  males 
determination  of  fair  markc 
problematical.  In  most  case  ; 
market  for  the  investment 
valuation.  Therefore,  excep 
quotations  are  readily  avai 
markets  are  not  "thin",  the 
Directors  or  General  Partneife 
responsible  for  determining 
vulue  of  Loans  and  Investmf  nts 

Determination  of  value  w 
the  circumstances  in  each 
formula  can  be  devised  that 
applicable  to  the  multitude 
valuation  issues  that  will  ar 
especially  true  for  semiannijal 
updates  of  relatively  new 
which  current  results  either 
meet  the  Small  Concern's 
valuation  should  be  based 
relevant  facts,  with  commci 
informed  judgement  influen^ 
of  weighing  those  facts  and 
significance  in  the  aggregate 

C.  General  Considerations 
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The  .Asset  Value  of  Loans 
will  depend  upon  the 
individual  case  and  will  be 
nature  of  the  asset  and  the 
company's  existence. 

In  negotiating  the  terms  a 
an  investment  with  a  Small 
Licensee,  in  effect,  establish 
valuation  for  the  investment 
Cost  shall  be  the  Asset  Valu 
a  basis  to  increase  or  decrease 

Unrealized  appreciation  s 
recognized  when  warranted, 
limited  to  those  investments 
sustained  economic  basis  foi 
value.  Temporary  market 
temporary  increase  in  eami 
the  cause  or  sole  reason  for 

Unrealized  depreciation  s 
recorded  when  portfolio  con 
«istained  unfavorable  fina 
Continuous  close  scrutiny  o 
Investments  will  provide 
business  cycles  and  probl 
small  business  concerns.  Th 
allow  the  Licensee  to  different 
tempKirary  downturn  or  se 
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pcrmaneit  a  complete  or 
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than  unrealized  depreciatioi 
Some  of  the  more  obvious  in 
permanent  impairment  of  an 
include  the  termination  of 
operations,  a  petition  for  bai 
protection  or  liquidation,  or 
verifiable  forwarding  addres; 
or  its  proprietor(s).  Less  obv 
may  include  the  loss  of  majo 
accounts,  the  shut  down  of  a 
distribution  channel,  an  ad 
rrrgulatory  ruling,  or  the  expi 
priority  claim  on  collateral  i 
Small  Concern.  These  and 
circumstances  should  be 
by-case  basis,  with  supportin  ; 
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D.  Valuation  Responsibility 

As  specified  in  13  CFR  107.101(g),  the 
Licensee's  Board  of  Directors  or  General 
Partners  have  the  sole  responsibility  for 
determining  Asset  Value.  In  determining 
Asset  Value,  the  Board  of  Directors  or 
General  Partners  must  satisfy  themselves  that 
all  appropriate  factors  relevant  to  a  good  faith 
valuation  have  been  considered  and  that  the 
methods  used  are  reasonable  and  prudent 
and  are  consistently  applied.  Although  the 
Board  of  Directors  or  General  Partners  have 
the  ultimate  responsibility  for  determining 
Asset  Value,  they  may  appoint  management 
or  other  persons  to  assist  them  in  such 
determinations  and  to  provide  supporting 
data  and  make  the  necessary  calculations 
pursuant  to  the  Board's  or  General  Partners' 
direction.  It  is  essential  that  a  careful, 
conservative,  yet  realistic  approach  be  taken 
by  Licensees  in  determining  the  Asset  Value 
of  each  Loan  and  Investment. 

As  part  of  the  annual  audit  of  the 
Licensee's  financial  statements,  the 
Licensee's  independent  public  accountant 
has  responsibility  to  review  the  Licensee's 
valuation  procedures  and  implementation  of 
such  procedures  including  adequacy  of 
documentation.  The  independent  public 
accountant  also  has  reporting  responsibility 
regarding  the  results  of  this  review.  (See 
appendix  I  to  this  part,  section  III  and  section 
V,  paragraphs  I  and  J). 

E.  Frequency  of  Valuation 

Loans  and  Investments  shall  be  valjod 
individually  and  in  the  aggregate  by  the 
Board  of  Directors  or  General  Partners  at  least 
semiannually — as  of  the  end  of  the  second 
quarter  of  Licensee's  fiscal  year  and  as  of  the 
end  of  Licensee's  fiscal  year.  Provided 
however.  That  Licensees  without  Leverage 
need  only  perform  valuations  once  a  year.  On 
a  case-by-case  basis,  SBA  may  require 
valuations  to  be  made  more  frequently  Only 
valuations  performed  as  of  the  fiscal  year-end 
are  required  to  be  reviewed  by  the  Licensee's 
independent  public  accountant,  as  discussed 
in  paragraph  D.  of  this  section.  Each  Licensee 
shall  forward  a  valuation  report  to  SBA 
within  90  days  of  the  end  of  its  fiscal  year 
in  the  case  of  annual  valuations,  and  within 
thirty  days  following  the  close  of  other 
reporting  periods.  Material  changes  in 
valuations  shall  be  reported  not  less  often 
than  quarterly  within  thirty  days  following 
the  close  of  the  quarter.  Since  the  valuations 
will  only  be  as  sound  as  the  timeliness  of  the 
financial  information  upon  whi'  h  they  are 
based.  Licensees  shall  require  frecjnent 
financial  statements  from  Small  Oancerns. 
Monthly  financial  statements  are  normally 
appropriate. 

F.  Written  Valuation  Policy 

Each  Licensee  shall  establish  a  written 
Valuation  Policy  approved  by  its  Board  of 
Directors  or  General  Partners  that  includes  a 
statement  of  policies  and  procedures  that  arc 
consistent  with  Section  III  of  this  appendix. 

G.  Do<:umentation 

Each  Licensee  shall  prepare  and  retain  in 
its  permanent  files  a  valuation  report  as  of 
each  valuation  date  documenting,  for  each 
portfolio  security,  the  cost,  the  current  Fair 
Value  and  the  previous  Fair  Value,  plus  the 


methodology  and  supporting  data  used  to 
determine  the  value  of  each  such  portfolio 
security.  The  minutes  of  meetings  of  Boards 
of  Directors  or  General  Partners  at  which 
valuations  are  determined  will  contain  a 
resolution  confirming  that  the  valuations  of 
each  portfolios  security  were  determined  in 
accordance  with  Licensee's  duly  adopted 
valuation  procedures  and  will  incorporate  by 
reference  the  valuation  report  signed  by  each 
Director  or  General  Partner  along  with  any 
dissenting  valuation  opinions. 

H.  Instructions 

A  model  Valuation  Policy  is  presented  in 
Section  III  below.  Licensees  may  adopt  the 
model  in  its  entirety  or  make  appropriate 
modifications,  additions  or  deletions.  Any 
changes,  however,  must  be  generally 
consistent  with  the  model. 

A  second  version  of  the  model  Valuation 
Policy  is  presiented  in  Section  IV.  This 
section  repeats  the  language  of  Section  III, 
but  is  expanded  to  include  additional 
explanatory  paragraphs.  These  paragraphs 
are  commentary  provided  by  SBA  to  assist 
Licensees  in  interpreting  and  applying  some 
of  the  model  valuation  criteria.  They  may  be 
adapted  for  inclusion  in  the  Licensee  s 
Valuation  Policy,  if  desired. 

I.  Approval 

1.  .Any  Licen.see  that  utilizes  the  cxai  t 
wording  of  .Section  III,  without  any  additions, 
deletions,  or  changes  will  be  presumed  to 
have  an  acceptable  Valuation  Policy.  It  is 
acknowledged,  however,  that  this  wording 
may  not  be  entirely  applicable  to  all 
Licensees.  If  a  Licensee  wants  to  adopt  a 
Valuation  Policy  that  is  different  from 
Section  III,  the  Licensee  must  obtain  SBA's 
written  approval  of  such  Policy.  If  changes 
from  the  wording  of  Section  III  are  minor,  it 
is  suggested  that  the  Licensee  indicate 
deletions  with  a  caret  (a)  and  underline 
additions. 

2.  Applicants  for  either  a  Section  301  (c.)  or 
301(d)  license  must  submit  their  Valuation 
Policies  for  approval  as  part  of  the  licensing 
application  prcxess. 

///.  Model  Vohtalion  Policy 

A.  (ieneral 

1.  The  (Board  cif  Directors]  [General 
Partners)  have  sole  responsibility  for 
determining  the  Asset  Value  of  each  of  the 
Loans  and  Investments  and  of  the  portfolio 
in  the  aggregate. 

2.  Loans  and  Investments  shall  be  valued 
individually  and  in  the  aggregate  |at  lea.sf 
semi-annually — as  of  the  end  of  the  second 
quarter  of  the  fi.scal  year  and  as  of  the  end 
of  the  fi.scal  year.)  |at  least  annually — as  of 
the  end  of  the  fiscal  year.)  Fiscal  year-end 
valuations  are  audited  as  set  forth  in  13  CFR 
Part  107  Appendix  III,  Section  II.  paragraph 
D. 

3.  This  Valuation  Policy  is  intended  to 
provide  a  consistent,  conservative  basis  f'lr 
establishing  the  Asset  Value  of  the  portfolio. 
The  Policy  presumes  that  Loans  and 
Investments  are  acquired  with  the  intent  that 
they  are  to  be  held  until  maturity  or  disposed 
of  in  the  ordinary  course  of  business. 

B.  Interest-Bearing  Securities 

1.  Loans  shall  be  valued  in  an  amount  not 
greater  than  co.st.  with  Unrealized 
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Depreciation  being  recognized  when  value  is 
impaired.  The  valuation  of  loans  and 
associated  interest  receivables  on  interest- 
bearing  securities  should  reflect  the  portfolio 
concern's  current  and  projected  financial 
condition  and  operating  results,  its  payment 
history-  and  its  ability  to  generate  sufficient 
cash  flow  to  make  payments  when  due. 

2.  Wheaa  valuation  relies  more  heavily  on 
asset  versus  earnings  approaches,  additional 
criteria  should  include  the  seniority  of  the 
debt,  the  nature  of  any  pledged  collateral,  the 
extent  to  which  the  security  interest  is 
perfected,  the  net  liquidation  value  of 
tangible  business  assets,  and  the  personal 
integrity  and  overall  financial  standing  of  the 
owners  of  the  business.  In  those  instances 
where  a  loan  valuation  is  based  on  an 
analysis  of  certain  collateralized  assets  of  a 
business  or  assets  outside  the  business,  the 
valuation  should,  at  a  minimum,  consider  the 
net  liquidation  value  of  the  collateral  after 
reasonable  selling  expenses.  Under  no 
circumstances,  however,  shall  a  valuation 
based  on  the  underlying  collateral  be 
considered  as  justification  for  any  type  of 
loan  appreciation. 

3.  Appropriate  unrealized  depreciation  on 
past  due  interest  which  is  converted  into  a 
security  (or  added  to  an  existing  security) 
should  be  recognized  when  collection  is 
doubtful.  Collection  is  presumed  to  be  in 
doubt  when  one  or  both  of  the  following 
conditions  occur,  (i)  Interest  payments  are 
more  than  120  days  past  due;  or  (ii)  the  small 
concern  is  in  bankruptcy,  insolvent,  or  there 
is  substantial  doubt  about  its  ability  to 
continue  as  a  going  concern. 

4.  The  carrying  value  of  interest-bearing 
securities  shall  not  be  adjusted  for  changes  in 
interest  rates. 

5.  The  valuation  of  convertible  debt  may  be 
adjusted  to  reflect  the  value  of  the  underlying 
equity  security  net  of  the  conversion  price. 

c.  Equity  Securities— Private  Companies 

1.  Investment  cost  is  presumed  to  represent 
value  except  as  indicated  elsewhere  in  these 
guidelines. 

2.  Valuation  should  be  reduced  if  a 
company's  performance  and  potential  have 
significantly  deteriorated.  If  the  factors  which 
led  fo  the  reduction  in  valuation  are 
overcome,  the  valuation  may  be  restored. 

3.  The  anticipated  pricing  of  a  Small 
Concern's  future  equity  financing  should  be 
considered  as  a  basis  for  recognizing 
Unrealized  Depreciation,  but  not  for 
Unrealized  Appreciation.  If  it  appears  likely 
that  equity  will  be  sold  in  the  foreseeable 
future  at  a  price  below  the  Licensee's  current 
valuation,  then  that  prospective  offering 
price  should  be  weighed  in  the  valuation 
process. 

4.  Valuation  should  be  adjusted  to  a 
subsequent  significant  equity  financing  that 
includes  a  meaningful  portion  of  the 
financing  by  a  sophisticated,  unrelated  new 
investor.  A  subsequent  significant  equity 
financing  that  includes  substantially  the 
same  group  of  investors  as  the  prior  financing 
should  generally  not  be  the  basis  for  an 
adjustment  in  valuation.  A  financing  at  a 
lower  price  by  a  sophisticated  new  investor 
should  cause  a  reduction  in  value  of  prior 
securities. 


5.  If  substantially  all  of  a  significant  equity 
financing  is  invested  by  an  investor  whose 
objectives  are  in  large  part  strategic,  or  if  the 
financing  is  led  by  such  an  investor,  it  is 
generally  presumed  that  no  more  than  50% 
of  the  increase  in  investment  price  compared 
to  the  prior  significant  equity  financing  is 
attributable  to  an  increased  valuation  of  the 
company. 

6.  Where  a  company  has  been  self- 
financing  and  has  hacj  positive  cash  flow 
from  operations  for  at  least  the  past  two  fiscal 
years.  Asset  Value  may  be  increased  based  on 
a  very  conservative  financial  measure 
regarding  P/E  ratios  or  cash  flow  multiples, 
or  other  appropriate  financial  measures  of 
similar  publicly-traded  companies, 
discounted  for  illiquidity.  Should  the  chosen 
valuation  cease  to  be  meaningful,  the 
valuation  may  be  restored  to  a  cost  basis,  or 
in  the  event  of  significant  deterioration  in 
performance  or  potential,  to  a  valuation 
below  cost  to  reflect  impairment. 

7.  With  respect  to  portfolio  companies  that 
are  likely  to  face  bankruptcy  or  discontinue 
operations  for  some  other  reason,  liquidating 
value  may  be  employed.  This  value  may  be 
determined  by  estimating  the  realizable  value 
(often  through  professional  appraisals  or  firm 
offers  to  purchase)  of  all  assets  and  then 
subtracting.all  liabilities  and  all  associated 
liquidation  costs. 

8.  Warrants  should  be  valued  at  the  excess 
of  the  value  of  the  underlying  security  over 
the  exercise  price. 

D.  Equity  Securities— Public  Companies 

1.  Public  securities  should  be  valued  as 
follows:  (a)  For  over-the-counter  stocks,  take 
the  average  of  the  bid  price  at  the  close  for 
the  valuation  date  and  the  preceding  two 
days,  and  (b)  for  listed  stocks,  take  the 
average  of  the  close  for  the  valuation  date 
and  the  preceding  two  days. 

2.  The  valuation  of  public  securities  that 
are  restricted  should  be  discounted 
appropriately  until  the  securities  may  be 
freely  traded.  Such  discounts  typically  range 
from  10%  to  40%.  but  the  discounts  can  be 
more  or  less,  depending  upon  the  resale 
restrictions  under  securities  laws  or 
contractual  agreements. 

3.  When  the  number  of  shares  held  is 
substantial  in  relation  to  the  average  daily 
trading  volume,  the  valuation  should  be 
discounted  by  at  least  10%,  and  generally  by 
more. 


A'.  Valuation  Policy  With  Supplementary 
Information 

A.  General 

1.  The  [Board  of  Directors]  [General 
Partners)  have  sole  responsibility  for 
determining  the  Asset  Value  of  each  of  the 
Loans  and  Investments  and  of  the  portfolio 
in  the  aggregate. 

2.  Loans  and  Investments  shall  be  valued 
individually  and  in  the  aggregate  [at  least 
semi-annually— as  of  the  end  of  the  second 
quarter  of  the  fiscal  year  and  as  of  the  end 
of  the  fiscal  year]  [at  least  annually— as  of 
the  end  of  the  fiscal  year]  Fiscal  year-end 
valuations  are  audited  as  set  forth  in  13  CFR 
Part  107,  Appendix  III,  Section  II.  paragraph 

3.  This  Valuation  Policy  is  intended  to 
provide  a  consistent,  conserxative  basis  for 


establishing  the  Asset  Value  of  the  portfolio. 
The  Policy  presumes  that  Loans  and 
Investments  are  acquired  with  the  intent  that 
they  are  to  be  held  until  maturity  or  disposed 
of  in  the  ordinary  course  of  business. 
B.  Interest-Bearing  Securities 

1.  Loans  shall  be  valued  in  an  amount  not 
greater  than  cost,  with  Unrealized 
Depreciation  being  recognized  when  value  is 
impaired.  The  valuation  of  loans  and 
associated  interest  receivables  on  interest- 
bearing  secu.rities  should  reflect  the  portfolio 
concern's  current  and  projected  financial 
condition  and  operating  results,  its  pa\Tnent 
history  and  its  ability  to  generate  sufficient 
cash  flow  to  make  payments  when  due. 

2.  When  a  valuation  relies  more  heavily  on 
asset  versus  earnings  approaches,  additional 
criteria  should  include  the  seniority  of  the 
debt,  the  nature  of  any  pledged  collateral,  the 
extent  fo  which  the  security  interest  is 
perfected,  the  net  liquidation  value  of 
tangible  business  assets,  and  the  personal 
integrity  and  overall  financial  standing  of  the 
owners  of  the  business.  In  those  instances 
where  a  loan  valuation  is  based  on  an 
analysis  of  certain  collateralized  assets  of  a 
business  or  assets  outside  the  business,  the 
valuation  should,  at  a  minimum,  consider  the 
net  liquidation  value  of  the  collateral  af^er 
reasonable  selling  expenses.  Under  no 
circumstances,  however  shall  a  valuation 
based  on  the  undeHying  collateral  be 
considered  as  justification  for  any  type  of 
loan  appreciation. 

3.  Appropriate  unrealized  depreciation  on 
past  due  interest  which  is  converted  into  a 
security  (or  added  to  an  existing  security) 
should  be  recognized  when  collection  is 
doubtful.  Collection  is  presumed  to  be  in 
doubt  when  one  or  both  of  the  following 
conditions  occur  (i)  Interest  payments  are 
more  than  120  days  past  due;  or  (ii)  the  small 
concern  is  in  bankruptcy,  insolvent,  or  there 
is  substantial  doubt  about  its  ability  to 
continue  as  a  going  concern. 

a.  Licensees  may  rebut  this  presumption  by 
providing  evidence  of  collectibility 
satisfactor>'  to  SBA.  Such  evidence  may 
include  the  existence  of  collateral,  the  value 
of  which  has  been  verified  through  an 
appraisal  by  an  independent  professional 
appraiser  acceptable  to  SBA.  Such  an 
appraisal  shall  be  at  liquidation  value  (net  of 
liquidation  costs)  and  shall  have  been 
performed  within  the  12  months  immediately 
preceding  the  valuation  date.  In  considering 
whether  collateral  provides  an  appropriate 
basis  for  valuations,  SBA  will  review  the 
Licensee's  operating  history  for  evidence 
concerning  its  willingness  and  ability  to 
pursue  available  remedies  (including 
foreclosure)  in  default  situations. 

b.  For  those  Licensees  primarily  involved 
in  making  Icsans,  the  use  of  a  loan 
classification  system  is  strongly  encouraged 
to  help  manage  portfolios  and  determine 
Asset  Values,  with  loans  that  warrant  extra 
attention  being  flagged  by  the  Licensees 
management.  Such  a  "watch  list"  can  also  be 
used  to  report  to  the  Board  of  Directors  or 
General  Partner(s).  For  each  loan  placed  on 
the  watch  list,  a  reason  or  statement  should 
describe  the  particular  situation.  Danger 
signals  that  should  alert  the  Licensee  to 
potential  problems  include  delinquency,  a 
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require  recognition  of  Uoreali^d 
Depreciation.  It  is  a  good  rule  (  f  operation  (or 
a  Licensee  to  perform  downvra  rd  valuations 
earlier  rather  than  later.  When 
a  loan  recovers,  a  higher  Asset 
subsequently  be  assigned. 

4.  The  carrying  value  of  tntei  est-bearing 
securities  shall  not  be  adjusted  foe  changes  in 
interest  rates. 

5.  The  valuation  of  convertik  le  debt  may  be 
adjusted  to  n^Qect  the  value  of  he  underlying 
equity  security  net  of  the  conv<  rsion  price 

a.  Accepted  methods  for  vali  ing 
convertible  debentures  general  y  involve  one 
of  two  approaches.  The  Brst  ap  }roach  views 
the  debenture  as  a  debt  obligati  3a.  Under  this 
approach,  the  Licensee  should  atilize  the 
loan  valuation  techniques  desc  ibed  in  this 
section  above.  The  second  appi  oach 
considers  the  conversion  of  all  convertible 
securities  of  the  same  class  int(  their 
common  stock  equivalent,  takii  ig  into 
acLX)unt  dilution,  and  a  subseqi  lent  valuattoo 
of  the  Licensee's  proportionate  equity 
interest.  Valuation  of  this  equit  f  interest 
should  follow  the  equity  vahMt  Ion 
techniques  described  in  Paragri  pb  C  of  this 
section. 

b.  NormaUy.  the  repoded  val  m  is  the 
higher  of  these  two  altemativ^sj  However, 
Licensees  should  disregard  higker  equity 
values  and  retain  lower  debt-be  sed 
valuations  if  there  are  circumst  inces  which 
make  conversion  undesirable.  \  /hen  equity 
considerations  govern  the  Assei  Value 
assigned,  all  underlying  facton  should  be 
disclosed. 

C  Equity  Securities — Private  C<  imparies 

1.  Investment  cost  is  presume  d  to  represent 
value  except  as  indicated  elscw  lere  In  these 
guidelines. 

2.  Valuation  should  be  reduci  d  if  a 
company's  performance  and  no  enfiaJ  have 
significantly  deteriorated.  If  the  factors  which 
led  to  the  reduction  in  valuatioi  i  are 
overcome,  the  valuation  may  be  restored. 

3.  The  anticipated  pricing  of  1 1  Small 
Concern's  future  equity  financii  ig  should  be 
considered  as  a  basis  for  recogn  zing. 
Unrealized  Depredation,  but  nc  t  ' 
Unrealized  Appreciation.  If  it  a]  ipcars 
that  equity  will  be  sold  in  the  f( 
future  at  a  price  below  the  Lice 
valuation,  then  that  prospective 
price  should  be  weighed  in  the 
process. 

4.  Valuation  should  be  adjus 
subsequent  significant  equity  fi 
includes  a  meaningful  portion 
financing  by  a  sophisticated 
investor.  A  subsequent  signi 
financing  that  includes  substan 
same  group  of  investors  as  the 
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should  genefally  not  be  the  basis  Sor  an 
odjustment  in  valuation.  A  finaacing  at  a 
low«r  price  by  a  sophisticated  new  investor 
should  cause  a  reduction  in  value  of  prior 
securities. 

5.  If  substantially  ail  of  i  significant  equity 
fmancing  Is  invested  by  an  mvastoc  whose 
objectives  are  in  large  part  strategic  or  if  the 
financing  is  led  by  sucn  an  investor,  it  is 
generally  presumed  that  no  mora  than  30% 
of  the  increase  in  investment  price  compared 
to  the  prior  significant  equity  financing  is 
attributable  to  an  increased  valuatioo  of  the 
company. 

6.  Where  a  company  has  been  sekf- 
financing  and  has  had  positive  cash  flow 
from  operations  for  at  least  the  past  two  fiscal 
years.  Asset  Value  may  be  increased  based  uo 
a  very  conservative  financial  measure 
regarding  P/E  ratios  or  cash  flow  multiples, 
or  other  appropriate  financial  irueasurcs  of 
similar  publicly-traded  ccffnpenies. 
discounted  for  illiquidity.  Should  the  chosen 
valuation  cease  to  be  meaningful,  the 
valuation  may  be  restored  to  a  cost  basis,  or 
in  the  event  of  signi  6cant  deterioration  in 
performance  or  potential,  (o  a  valuation 
below  cost  to  reflect  impairment. 

a.  Under  these  cooditians.  vahtation  factors 
that  may  be  considered  include: 

(1)  The  utilization  of  a  multiple  of 
earnings,  cash  flow,  or  revenues,  which  are 
cofnmensurate  with  the  multiples  which  the 
mariiet  currently  accords  lo  coraparable 
companies  in  similar  businesses  and 
Industries,  with  aa  appropriate  discount  for 
conditions  such  as  illiquidity  or  a  minority 
position.  Care  should  he  taken  to  use  only 
comparable  companies,  including  not  only 
business  similarities  but  also  similarities  as 
to  size,  financial  condition,  and  earnings 
outlook.  However,  in  order  for  comparative 
market  prices  to  be  meaningful,  data  for  a 
representative  sample  of  similar  companies 
must  be  available. 

(2)  Among  the  more  important  factors  to  be 
considered  in  a  particular  case  are  (i)  the 
nature  of  the  business,  (ii)  the  risk  involved, 
and  (ili)  the  growth,  stability  or  irregularity 
of  earnings  and  cash  flows.  A  company  with 
a  positive  earnings  trend  and  a  favorable 
outlook  may  command  a  capitalizatioa  bctor 
(multiplier)  in  the  marketplace  that  will 
result  in  a  stock  valuation  well  above  book 
value.  When  the  gross  value  of  a  small 
concern  is  computed  by  applving  a 
capitalization  rate  to  pre-interest.  pre-tax 
earnings,  the  vahie  of  equity  securities  is 
derived  by  subtracting  the  outstanding  debt 
of  the  concern  from  the  gross  value.  While 
capitalization  rates  do  vary,  an  appropriate 
rate  can  be  determined  by  analyzing  rates  for 
comparable  companies  in  the  same  industry. 
Investigating  similar  companies  io  the  .same 
Industry  or  geographic  area  can  be  done 
directly  or  through  published  material  from 
sources  such  as  the  Value  Line.  SUindard  and 
Poor's,  Robert  Kforris  and  Associates,  or  any 
other  of  the  numerous  soiut:es  available  for 
comparative  industry  data. 

(.1)  Another  method  discounts  the  present 
v,xlue  of  estimated  fiiture  proceeds  to  a 
Licensee,  including  dividend  income  and 
sales  of  securities,  using  a  discount  rate  that 
reflects  the  degree  of  risk  of  the  equity 
interest. 


(4l  One  may  also  utilise  the  recent  sale 
prices  of  comparable  bk>cks  of  the  issuer's 
securities  in  arm's  length  transactioas. 

b.  Equity  interests  or  limited  partneribip 
interests  without  the  benefit  of  stock 
certificates  and  which  generally  define  a 
certain  percentage  of  the  profits  to  be 
allocated  to  each  of  the  investors  based  on  Its 
relative  contributions  should  be  valued  in  a 
manner  similar  to  the  valuation  methods 
described  In  this  section. 

7.  With  respect  to  portfolio  companies  that 
are  likely  to  face  bankruptcy  or  discontinue 
operations  fiar  some  other  reason,  liquidating 
value  may  be  employed.  This  value  may  be 
determined  by  estimating  the  reaMzabfe  vahie 
(often  througirpnofessional  appraisals  or  firm 
offers  to  purchase)  of  all  assets  and  then 
subtracting  all  liabilities  and  all  asisixnated 
liquidation  costs. 

a.  Liquidation  value  will  depend  on  the 
decreasing  value  of  wasting  assets,  the  costs 
experienced  by  the  business  boirrg  liquidated, 
the  expenses  borne  by  the  Licensee  in  ordt^ 
to  be  able  to  reolizeany  liquidating  vahie.  the 
elapsed  time  until  such  net  proceeds  can  be 
rcaliied,  the  ranking  of  the  Licensee's  claims 
relative  to  other  security  interests  and 
subordination  agreements,  and  the 
probability  of  any  ultimate  realization  ol 
valuft 

b.  Incorporating  this  approdch  as  a  normal 
step  in  valuation  can  provide  improved 
understanding  of  the  downside  of  an 
investment. 

c  Licensees  should  recognize  unrealized 
appreciation  or  depreciation,  as  appropriate, 
on  Assets  Acquired  in  Liquidation  of  Loans 
and  Investments.  In  order  to  recognize 
Unrealized  Appreciation,  asset  values  must 
be  verified  by  an  appraisal  which  meets  all 
the  conditions  specified  in  the  preceding 
paragraph:  Provided,  however,  that  if  the 
assets  acquired  constitute  a  going  concern, 
such  assets  may  be  appraised  as  a  going 
concern  rather  than  at  liquidation  valuu. 
Unrealized  Appreciation  may  not  be 
recognized  if  the  Licensee  docs  not  benefit 
from  such  appreciation.  For  example,  an 
asset  acquired  through  foreclosure  shouW  not 
be  carried  at  a  value  greater  than  the 
defciulted  loan  balance  phis  any  expenses 
and  penalties  to  which  the  Licen.st?e  is 
entitled. 

8.  Warrants  should  be  valued  at  the  excess 
of  the  vahie  of  the  underlying  security  over 
the  exercise  price. 

a.  Valuation  of  debt  with  detachable 
warrants  can  be  done  similarly  to  convertibte 
debt  by  treating  the  debt  and  wsrrants  as  a 
unit,  or,  alternatively,  the  debt  can  be  valued 
on  its  own  basis  as  a  debt  iiistrunnent,  and 
the  warrants  separately.  If  the  warrants  are 
valued  separately,  the  following  factois  must 
be  taken  into  account: 

(1)  Current  value  of  issued  shares. 

I2l  The  differential  between  the  exercise 
private  and  the  underlying"share  values  If  the 
current  share  values  are  higher  than  the 
exercise  price. 

(.1)  Time  until  expiration  dates  are  rea<:hed 
or  dates  of  changes  in  terms  of  exercise 
prices. 

(4)  Number  of  shares  into  which  the 
warrants  are  exercisable  on  various  dates. 

(5)  Restrictions  on  sale  of  the  underlying 
stock. 


(6)  Restrictions  on  the  transferability  of  the 
warrants. 

(7)  Registration  rights  for  the  warrants  or 
the  underlying  shares. 

(8)  Financial  ability  of  the  Licensee  to 
perform  the  exercise  of  its  rights  or  to  sell  its 
warrants. 

(9)  The  ultimate  desirability,  if  any,  of 
exercising  the  rights  given  by  the  warrants. 

D.  Equity  Securities— Public  Companies 

1.  Public  securities  should  be  valued  as 
follows:  (a)  For  over-the-counter  stocks,  fake 
the  average  of  the  bid  price  at  the  close  for 
the  valuation  date  and  the  preceding  tvk-o 
days,  and  (b)  for  listed  stocks,  take  the 
average  of  the  close  for  the  valuation  date 
and  the  preceding  two  days. 

a.  However,  securities  are  not  deemed  to  be 
freely  marketable  in  those  situations  where 
such  securities  are  very  thinly  or  infrequently 
traded,  or  may  be  lacking  in  ruly 
representative  market  quotations,  or  where 
the  market  for  such  securities  cannot  absorb 
the  quantity  of  shares  which  the  Licensee 
and  similar  investors  may  want  to  sell. 

b.  In  such  cases.  Asset  Value  must  be 
determined  by  the  Board  of  Directors  or 
General  Partners. 

2.  The  valuation  of  public  .securities  that 
are  restricted  should  be  discounted 
appropriately  until  the  securities  may  be 
freely  traded.  Such  discounts  tvpically  range 
from  10%  to  40%,  but  the  discounts  can  be 
more  or  less,  depending  upon  the  re.sale 
restrictions  under  .securities  laws  or 
contractual  agreements. 

3.  When,the  number  of  shares  held  is 
substantial  in  relation  to  the  average  daily 
trading  volume,  the  valuation  should  be 
discounted  by  at  least  10%.  and  generally  by 
mow. 

Dated:  May  19.  1994 
Erskine  B.  Bowies, 

Arlminisfrator. 
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DEPARTMENT  CF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart39 

[Docket  No.  93-NM-167-AD,  Anfiendment 
39-«923;  AD  94-11-07] 

Airworthiness  Directives;  British 
Aerospace  Model  BAC  1-11-200  and 
-400  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
action:  Final  rule. 


SUMMARY:  Thi.s  amendment  adopts  a 
new  airworthiness  directive  (.A.D), 
app!;;;able  to  all  British  Aerospace 
Model  BAC  1-11-200  and  -400  series 
airplanes,  that  requires  inspection  of  the 
landing  gear  brakes  for  wear,  and 
replacement  of  the  brakes  if  the  wwir 
limits  prescribed  in  this  amendment  arc 


not  met.  This  amendment  also  requires 
that  the  specified  maximum  brake  wear 
limits  be  incorporated  into  the  FAA- 
approved  maintenance  inspection 
program.  This  amendment  is  prompted 
by  an  accident  in  which  a  transport 
category  airplane  executed  a  rejected 
takeoff  (RTO)  and  was  unable  to  stop  on 
the  runway  due  to  worn  brakes;  and  the 
subsequent  review  of  allowable  brake 
wear  limits  for  all  transport  categorv- 
airplanes.  The  actions  specified  by  this 
AD  are  intended  io  prevent  the  loss  of 
brake  effectiveness  during  a  high  energy 
RTO. 

EFFECTIVE  DATE:  July  5. 1994. 
ADDRESSES:  Information  pertaining  to 
this  rulemaking  action  may  be  examined 
at  the  Federal  Aviation  Administration 
(FAA).  Transport  Airplane  Directorate. 
Rules  Docket.  1601  Lind  Avenue.  SVV.. 
Renton,  Washington. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mark  Quam,  Aerospace  Engineer. 
Standardization  Branch.  ANM-113. 
FAA,  Transport  Airplane  Directorate. 
1601  Lind  Avenue.  SW..  Renton. 
Washington  98055-4056;  telephone 
(206)  227-2145;  fax  (206)  227-1320. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  to  include  an 
airworthine.ss  directive  (AD)  that  is 
applicable  to  all  British  Aerospace 
Model  BAC  1-11-200  and  -400  series 
airplanes  was  published  in  the  Federal 
Register  on  January  27,  1994  (59  FR 
3798).  That  action  proposed  to  require 
the  inspection  of  certain  landing  gear 
brakes  for  wear,  and  the  replacement  of 
brakes  if  the  wear  limits  prescribed  in 
the  proposal  are  not  met.  That  action 
also  proposed  that  the  specified 
maximum  broke  wear  limits  be 
incorporated  info  the  F.AA-approved 
maintenance  inspection  program. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
c  omments  re<;eived. 

One  commenter  supports  the 
proposal. 

Another  rommenter  requests  that 
N0T1-:  2  of  the  proposal  be  clarified. 
This  conim.?nter  points  out  that 
propo.sed  NOTE  2  states,  ■'    ♦    *  Braks 
units  havi:-,g  wear  indicators  set  at  1.06 
inch  will  be  considered  to  be  fully  worn 
when  either  wear  indicator  pin  is  1.0 
inch  or  less  above  the  surfat*  of  the 
carrier.*   *   *"  In  effet.f,  this  wording 
permits  a  total  brake  wear  (from  new  to 
fully  worn  brake)  of  only  0.06  inch.  This 
clearly  is  incorrect.  This  romnnanler 
states  that  a  correctly  set  wear  indi(xitor 
pin  protnides  alcove  the  surface  of  the 
carrier  when  in  normal  operation,  but 


will  be  flush  with  the  surface  when  the 
brake  is  fully  worn.  Thus,  the 
dimension  by  which  the  pin  protrudes 
above  the  surface  of  the  carrier  is  the 
amount  of  wear  still  available. 
Therefore,  a  wear  indicator  pin  set  for 
the  existing  Hmit  of  1.06  inch  will 
protrude  above  the  surface  of  the  carrier 
by  0.06  inch  when  the  new  wear  limit 
of  1.00  inch  is  reached.  The  FAA 
concurs  and  has  revised  NOTE  2  of  the 
final  rule  to  clarify  this  point. 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  pubhc  interest  require  the 
adoption  of  the  rule  with  the  change 
previously  described.  The  FAA  has 
determined  that  this  change  will  neither 
increase  the  economic  burden  on  any 
operator  nor  increase  the  scope  of  the 
AD. 

There  are  approximately  100  Model 
BAC  1-1 1-200  and  -400  series 
airplanes  of  the  affected  design  in  the 
worldwide  fleet. 

The  FAA  estimates  that  10  Model 
BAC  1-11-200  series  airplanes  of  U.S. 
registry  and  2  U.S.  operators  of  these 
airplanes  will  be  affected  by  this 
proposed  AD.  For  these  airplanes  and 
operators,  although  the  rule  requires  the 
incorporation  of  ma.ximum  brake  wear 
limits  into  tlie  FAA -approved 
maintenance  inspection  program,  no 
other  specific  additional  action, 
inspection,  or  part  replacement  costs 
relative  to  that  requirement  is  involved; 
such  actions  are  currently  a  part  of  the 
current  maintenance  program.  However, 
it  is  estimated  that  it  will  take 
approximately  1  work  hour,  at  an 
average  labor  rate  of  $55  per  work  hour, 
for  each  operator  to  incorporate  the 
revision  into  its  FAA-approved 
maintenance  inspection  program.  Based 
on  these  figures,  the  total  cost  impa.ct  of 
the  requirement  to  revise  the  FAA- 
approved  maintenance  in.spection    - 
program  on  U.S.  operators  of  .Model 
BAC  1-11-200  series  airplanes  is 
estimated  to  be  SI  10,  or  $55  per 
operalcr. 

The  F.'\A  estiTiates  that  20  Moiiel 
BAC  l-ll-»00  scries  airplanes  of  U.S. 
registry  and  19  U.S.  operators  of  those 
airplanes  will  be  affected  by  this  .AD.  l! 
is  estimated  that  it  will  take 
apprcyimately  1  'work  hour,  at  an 
average  labor  rate  of  S53  per  work  hunr. 
for  each  operator  to  incorporate  the 
revision  into  its  FA.A-approvcd 
maintenance  in.specticn  program,  l^.isf  d 
on  these  figures,  the  total  cost  impact  of 
that  requirenent  on  U.S.  operators  of 
.Model  B.AC  1-11-400  .series  airplanes  is 
estim.^ted  lo  be  S1.04.'i,  or  $55  per 
operator. 
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Additionally,  the  FAA 
for  operators  of  Model  BAC 
series  airplanes,  it  will  take 
approximately  2  work  hou 
airplane  to  shorten  the  vv 
replacement  brakes,  and  8 
per  airplane  to  change  the 
average  labor  rate  of  $55 
The  cost  of  required  parts 
the  change  in  wear  limits 
airplanes  (that  is.  the  cost 
the  requirement  to  change 
before  they  are  worn  to  thei  • 
approved  limits  for  a  one-ti 
is  estimated  to  be  $912  per 
Based  on  these  figures,  the 
impact  of  these  requiremen 
operators  of  Model  BAC  1- 
airplanes  is  estimated  to  be 
$1,462  per  airplane. 

The  total  cost  impact  fig 
discussed  above  are  based 
assumptions  that  no  operat(^r 
accomplished  any  of  the 
of  this  AD  action,  and  that 
would  accomplish  those 
future  if  this  AD  were  not  a 

The  regulations  adopted 
not  have  substantial  direct 
States,  on  the  relationship 
national  government  and 
on  the  distribution  of  powe 
responsibilities  among  the 
levels  of  government.  There 
accordance  with  Executive 
it  is  determined  that  this  fi 
not  have  sufficient  federal! 
implications  to  warrant  the 
of  a  Federalism  Assessment 

For  the  reasons  di 
certify  that  this  action  (1)  is 
"significant  regulatory  acti 
E.xecutive  Order  12866:  (2) 
significant  rule"  under  DO 
Regulatory  Policies  and 
PR  11034.  February  26.  197 
will  not  have  a  significant 
impact,  positive  or  negative, 
substantial  number  of  small 
under  the  criteria  of  the  Reg 
Flexibility  Act.  A  final  eva 
been  prepared  for  this  actior 
contained  in  the  Rules  Docket 
of  it  may  be  obtained  from 
Docket  at  the  location  provi 
the  caption  ADDRESSES. 

List  of  Subjects  inl4  CFR  pJrt  39 

Air  transportation.  Aircrafj.  Aviation 
safeK,  Safety. 

Adoption  of  the  .\mendmenl 

Accordingly,  pursuant  to  tpe 
authority  delegated  to  me  by 
Administrator,  the  Federal 
Administration  amends  14 
of  the  Federal  Aviation  Reg 
follows: 
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PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a),  1421 
and  1423;  49  U.S.C.  106(g);  and  14  CFR 
11.89. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

94-11-07  British  Aerospace:  Amendment 
39-8923.  Docket  93-NM-167-AD. 

Applicability:  All  Model  BAC  1-11-200 
and  -100  series  airplanes,  certificated  in  any 
category. 

Compliance-:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  the  loss  of  brake  effectiveness 
during  a  high  energy  rejected  takeoff  (RTO). 
accomplish  the  following: 

(a)  Within  180  days  after  the  effective  date 
of  this  AD.  accomplish  paragraphs  (a)(1)  and 
{a)(2)ofthis  AD. 

(1)  Inspect  main  landing  gear  brakes  having 
the  brake  part  numbers  listed  below  for  wear. 
Any  brake  worn  more  than  the  maximum 
wear  limit  specified  below  must  be  replaced, 
prior  to  further  flight,  with  a  brake  within 
that  limit. 

British  Aerospace  Model  BAC  1- 
11-200  and  -400  Series  Air- 
planes Equipped  With  Bendix 
Brakes 


Airplane  model 


BAC  1-11-200 
BAC  1-11-^00 


Brake  part 
No. 


2601225-1   . 
2601240-1    . 


Maximum 

brake  wear 

limit  (inch/ 

mm) 


0.75  inch 

(19.1  mm) 
1 .0  inch 

(25.4  m.m) 


Note  1:  .Measuring  insu-uctions  for  Bendix 
brakes  can  be  found  in  Revision  4  of  the 
Allied  Signal  Component  Maintenance 
Manual. 

Note  2:  Revision  4  of  the  Allied  Signal 
Com.ponent  Maintenance  Manual  specifies  a 
brake  wear  limit  of  1.06  inch  for  brake  part 
number  2601240-1.  That  brake  wear  limit  is 
superseded  by  the  brake  wear  limit  of  1.0 
inch  specified  above  for  that  brake  part 
number.  Revision  5  of  the  Allied  Signal 
Component  Maintenance  Manual  will  reflect 
the  '•j'vised  brake  wear  limit  of  1.0  inch. 
Brake  units  having  wear  indicators  set  at  1.06 
inch  will  be  considered  to  be  fully  worn 
when  either  wear  indicator  pin  is  0.06  inch 
or  less  above  the  surface  of  the  carrier.     . 
provided  the  wear  indicator  pin  has  not  been 
shortened  on  that  brake  unit. 

Note  3:  Each  operator  should  provide  a 
method  of  identifving  modified  brakes  until 
Revision  5  of  the  Allied  Signal  Component 
Maintenance  Manual  has  been  issued. 
Revision  5  of  the  manual  will  define  a 
method  of  brake  identification  and  reflect  the 
brake  wear  limits  specified  above.  A  paint 


scheme  similar  to  that  used  to  differentiate 
between  new  and  refurbished  brakes  could 
be  used,  for  example,  if  a  different  color  is 
used. 

(2)  Incorporate  into  the  FAA-approved 
maintenance  inspection  program  the 
maximum  brake  wear  limits  specified  in 
paragraph  (a)(1)  of  this  AD. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager. 
Standardization  Branch.  ANM-113,  FAA. 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  thc'i 
send  it  to  the  Manager,  Standardization 
Branch,  ANM-113.    . 

Note  4:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any.  may  be 
obtained  from  the  Standardization  Branch. 
ANM-113. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.190 
of  the  Federal  Aviation  Regulations  (14  CFK 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(d)  This  amendment  becomes  effective  on 
)uly  5,  1994. 

Issued  in  Renton.  Washington,  on  May  2,5. 
1994. 

Darrell  M.  Pederson, 

Acting  Manager.  Transport  Airplane 
Directorate.  Aircraft  Certification  Senice. 
IFR  Doc.  94-13236  Filed  6-1-94;  8:45  am] 
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14  CFR  Part  71 

[Airspace  Docket  No.  94-AGL-5] 

Modification  of  Class  E  Airspace;  Sault 
Ste.  Marie,  Ml 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  action  modifies  Class  E 
airspace  at  Sault  Ste.  Marie.  Michigan  to 
change  the  controlled  airspace 
operations  from  part-time  to  continuous 
operation.  Controlled  airspace  to  the 
surface,  and  a  control  zone  is  needed  for 
instrument  flight  rules  (IFR)  operations 
at  the  Chippewa  County  International 
Airport.  Currently,  at  least  half  of  the 
operations  at  Chippewa  County 
International  Airport  are  scheduled 
during  the  times  when  the  Class  E2 
airspace  is  inactive  (uncontrolled).  The 
intended  effect  of  this  proposal  is  to 
provide  adequate  Class  E  airspace  for 
IFR  operators  at  Chippewa  County 
International  Airport. 

EFFECTIVE  DATE:  0901  UTC.  August  18. 
1994. 


Federal  Register  /  Vol.  59.  No.  105  /  Thursday.  June  2.  1994  /  Rules  and  Regulations         28477 


FOR  FURTHER  INFORMATION  CONTACT: 

Robert  J.  Woodford,  Air  Traffic  Division. 
System  Management  Branch.  AGL-530, 
Federal  Aviation  Administration,  2300 
East  Devon  Avenue,  Des  Plaines.  Illinois 
60018.  telephone  (708)  294-7568. 

SUPPLEMENTARY  INFORMATION: 
History 

On  March  29.  1994.  the  FAA 
proposed  to  amend  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  to  modify  Class  E2  airspace 
from  part-time  use  to  continuous  use  nt 
Sault  Ste.  Marie,  Michigan.  This 
modification  provides  adequate 
controlled  airspace  to  accommodate 
existing  operations  at  Chippewa  County 
Internationa)  Airport.  Interested  parties 
were  invited  to  participate  in  this 
rulemaking  proceeding  by  submitting 
written  comments  on  the  proposal  to  the 
FAA.  No  comments  objecting  to  the 
proposal  were  received. 

Tne  coordinates  for  this  airspace 
docket  are  based  on  North  American 
Datum  83.  Class  E  airspace  designations 
are  published  in  Paragraph  6002  of  FAA 
Order  7400.9A  dated  June  17,  1993,  and 
effective  September  16,  1993,  which  is 
incorporated  bv  reference  in  14  CFR 
71.1  (58  FR  36298;  July  6,  1993).  The 
Class  E  airspace  designation  listed  in 
this  document  will  be  published 
subsequently  in  the  Order. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  modifies 
Class  E2  airspace  at  Sault  Ste.  Marie, 
Michigan  to  provide  adequate 
controlled  airspace  to'accommodate 
existing  operations  at  Chippewa  County 
International  Airport.  The  modification 
changes  the  of>erationi  f.-om  part-time 
use  to  continuous  use  operations. 

Aeronautical  maps  and  charts  will 
reflect  the  defined  area  which  will 
enable  pilots  to  circumnavigate  the  area 
in  order  to  comply  with  applicable 
visual  flight  rule  requirements. 

The  FaA  has  determined  that  this 
rf;gulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26,  1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 


a  significant  economic  impact  on  a     • 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference, 
navigation  (air). 

Adoption  of  the  Amendment 

In  con.sideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— {AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  I'.S.C.  app.  134ft(d)  135-l(j). 
1510;  E.O.  10854.  24  FR  9565.  3  ("JK,  1959- 
19t)3  Comp..  p  389;  49  IJ.S  C.  lOfa(g);  14  (TR 
11.69. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400. 9A, 
Airspace  Designations  and  Reporting 
Points,  dated  June  17,  1993.  and 
effective  September  16.  1993,  is 
amended  as  follows: 

Paragraph  6002     CJass  E  airspace  areas 
designated  as  a  surface  area  for  an  airport 

***** 

AGL  MI  E2  Sault  Ste.  Marie,  Ml  {Revised] 

Chippewa  County  International  Airport 
(l^t.  46"'14'52"  N.,  long.  84''28'15"  VV.) 
Within  a  4.4-inile  radius  of  the  Chippewa 

(kjunty  Intern.^tional  Airport. 

***** 

Issued  in  Des  Plaines,  Illinois,  on  May  19, 
1994. 

Roger  Wall, 

Manugf^r.  Air  Traffic  Division. 

JFK  EkK.  94-13443  Filed  (V-l-94;  8:45  am] 
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14  CFR  Part  71 

[Airspace  Docket  No.  94-AGL-4] 

Modification  of  Class  E  Airspace; 
Fre^port,  IL 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  action  modifies  C!af,.^  E 
airspace  near  P'reeport,  IL,  to 
accommodate  a  new  Nondirer  tionnl 
Beacon  (NOB)  Runway  06  Standard 
Instrument  Approach  Procedure  (SIAP) 
and  a  new  Localizer  (LOC)  Runway  24 
SIAP  to  Albertus  Airport.  Freeport,  IL. 
Controlled  airspace  extending  upward 
from  700  to  1200  feet  above  ground 
level  (AGL)  is  needed  for  Instrument 
Flight  Rules  (IFR)  operations  during 


portions  of  the  terminal  operation  and 
while  transiting  between  the  enroute 
and  terminal  environments.  The  area 
will  be  depicted  on  aeronautical  charts 
to  provide  a  reference  for  pilots 
operating  in  the  area. 

EFFECTIVE  DATE:  0901  UTC.  August  18. 
1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  J.  Woodford.  Air  Traffic  Division. 
System  Management  Branch.  AGL-5.30. 
Federal  Aviation  Administration,  2300 
Ea.st  Devon  Avenue,  Des  Plaines,  Illinois 
60018.  telephone  (708)  294-7568. 

SUPPt-EMENTARY  INFORMATION: 
History 

On  Wednesday,  April  6,  1994.  the 
FAA  proposed  to  amend  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  to  modify  Class  E  airspat*  near 
Freeport,  IL,  (59  FR  16153).  Interested 
parties  were  invited  to  participate  in 
this  rulemaking  proceeding  by 
subnutling  written  comments  on  the 
proposal  to  the  FAA.  No  comments 
objecting  to  the  proposal  were  received. 

The  coordinates  for  this  airspace 
docket  are  based  on  North  American 
Datum  83.  Class  E  airspace  designations 
are  published  in  Paragraph  6005  of  FAA 
Order  7400.9A  dated  June  17,  1993.  and 
effective  September  16.  1993.  which  is 
incorporated  by  reference  in  14  CFR 
71.1  (58  FR  36298;  July  6,  1993).  The 
Class  E  airspace  designation  listed  in 
this  document  will  be  published 
subsequently  in  the  Order. 

The  Rule 

This  amendment  to  part  71  ot  the 
Federal  Aviation  Regulations  modifies 
Cla.ss  E  airspace  near  Freeport,  IL,  to 
accommodate  a  new  NDB  Runway  06 
SIAP  and  a  new  LOC  Runway  24  SIAP 
to  Albertus  Airport,  Freeport.  IL.  This 
modification  increases  the  Class  E 
airspace  area  radius  from  6.4  miles  to 
6.5  miles.  Controlled  airspac:e  extending 
upward  from  700  to  1200  feet  ACL  is 
needed  to  contain  IFR  operations  during 
portions  of  the  terminal  operation  and 
while  transiting  betwetin  the  enroute 
and  terminal  environnient.s. 

The  area  will  be  depicted  on 
aeronautical  charts  to  enable  pilots  to 
circumnavigate  the  ansa  in  order  to 
comply  with  applicable  VFR 
n;quirements. 

The  FAA  hns  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  whic  h 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current,  it,  therefore — (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  1286JF>;  (2)  is  not  a 
"significant  rule"  under  DOT 
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Regulatory  Policies  and 
FR  11034;  February  26 
does  not  warrant  preparati 
regulatory  evaluation  as  the 
impact  is  so  minimal.  Since 
routine  matter  that  will  on! 
traffic  procedures  and  air  n 
is  certified  that  this  rule  vvi 
a  significant  economic  impj 
substantial  number  of  smal 
under  the  criteria  of  the  Re; 
Flexibility  Act. 

List  of  Subjects  in  14  CFR 

Airspace,  Incorporation 
Navigation  (air). 

Adoption  of  the  Amendmei^ 

In  consideration  of  the  fo 
Federal  Aviation  Admini 
amends  14  CFR  part  71  as 


v  u 


Part 


istr  It 


fc  Hows: 


PART  71— [AMENDED] 


1.  The  authority  citation  f  )r  14  CFR 
part  71  continues  to  read  as  ollows: 

Authority:  49  ll.S.C.  app.  134  B(a).  1354(a) 
1510;  E.O.  1085-1,  24  FR  9565.  2  CFR.  1959- 
1963  Comp..  p.  389;  49  U.S.C.  1  )6(g);  14  CFR 
11.69 

§71.1     [Amended] 

2.  The  incorporation  by  reference  \n 
14  CFR  71.1  of  the  Federal  /  viation 
Administration  Order  7400.! 
Airspace  Designations  and 
Points,  dated  June  17,  1993. 
effective  September  16. 199' 
amended  as  follows: 


Paragraph  6005  Class  E  airspcte  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth 


AGL  IL  E5  Freeport.  IL  [Revise< 

Freeporl.  Albertus  .Mrport.  IL 
(Lat.  42''14'48"  N..  long.  89°3-#55"  VV.) 
That  airspace  extending  upwa  -d  from  700 

feet  above  the  surface  within  a  6|5-mile 

radius  of  Albertus  Airport. 

•         •         •  •         • 

Issued  in  Des  Plaines.  Illinois  |)n  Mav  19. 
1994. 

Roger  WaU. 

Manager.  Air  Traffic  Division. 

|FR  Doc.  94-13444  Filed  6-1-94^  8:45  ami 
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14  CFR  Part  71 

[Airspace  Docket  No.  94-^GL-^] 

Establishment  of  Class  E  Ai^pace; 
Savanna,  IL 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 
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SUMMARY:  This  action  establishes  Class 
E  airspace  near  Savanna,  IL,  to 
accommodate  a  new  Very  High 
Frequency  Omnidirectional  Range/ 
Distance  Measuring  Equipment  (VOR/ 
DME-A)  instrument  approach 
procedure  to  Tri-Township  Airport, 
Savanna,  IL.  Controlled  airspace 
extending  upward  from  700  to  1200  feet 
above  ground  level  (AGL)  is  needed  for 
Instrument  Flight  Rules  (IFR)  operations 
during  portions  of  the  terminal 
operation  and  while  transiting  between 
the  enroute  and  terminal  environments. 
The  area  will  be  depicted  en 
aeronautical  charts  to  enable  pilots  to 
circumnavigate  the  area  in  order  to 
comply  with  applicable  Visual  Flight 
Rules  (VFR)  requirements. 
EFFECTIVE  DATE:  0901  u.t.c,  August  18. 
1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  J.  Woodford,  Air  Traffic  Division, 
System  Management  Branch.  AGL-530, 
Federal  Aviation  Administration,  2300 
East  Devon  Avenue,  Des  Plaines.  Illinois 
60018.  telephone  (708)  294-7568. 

SUPPLEMENTARY  INFORMATION: 

History 

On  Wednesday.  April  6.  1994,  the 
FAA  proposed  to  amend  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  to  establish  Class  E  airspace 
near  Savanna.  IL  (59  FR  16155). 
Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received. 

The  coordinates  for  this  airspace 
docket  are  based  on  North  American 
Datum  83.  Class  E  airspace  designations 
are  published  in  Paragraph  6005  of  FAA 
Order  7400.9A  dated  June  17,  1995.  and 
effective  September  16.  1993.  which  is 
incorporated  by  reference  in  14  CFR 
71.1  (58  FR  36298;  July  6,  1993).  The 
Class  E  airspace  designation  listed  in 
this  document  will  be  published 
subsequently  in  the  Order. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  establishes 
Class  E  airspace  near  Savanna,  IL,  to 
accommodate  a  new  VOR/DME-A 
instrument  approach  procedure  to  Tri- 
Township  Airport,  Savanna,  IL. 
Controlled  airspace  extending  upward 
from  700  to  1200  feet  AGL  is  needed  for 
IFR  operations  during  portions  of  the 
terminal  operation  and  while  transiting 
between  the  enroute  and  terminal 
environments.  The  area  will  be  depicted 
on  aeronautical  charts  to  enable  pilots  to 
circumnavigate  the  area  in  order  to 


comply  with  applicable  VFR 
requirements. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It.  therefore— (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulator>'  Policies  and  Procedures  (44 
FR  11034;  February  26,  1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  effect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulators- 
Flexibility  Act. 

List  of  Subjects  inl4  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— {AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  app.  1348(a).  1354(a), 
1510;  E.O.  10854,  24  FR  9565,  3  CFR.  1959- 
1963  Comp..  p.  389;  49  U.S.C.  106(g);  14  CFR 
11.69. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400. 9A, 
Airspace  Designations  and  Reporting 
Points,  dated  June  17,  1993,  and 
effective  September  16,  1993.  is 
amended  as  follows: 

Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth 


AGL  IL  E5  Savanna.  IL  [New] 

Savanna.  Tri-Township  Airport,  IL 
(Lat.  42°02'48"  N.,  long.  90°06'34"  \V.) 
That  airspace  extending  upward  from  700 

feet  above  the  surface  within  a  6.4  mile 

radius  of  the  Tri-Township  Airport. 

*  •  •  •         • 

Issued  in  Des  Plaines,  Illinois,  on  May  19, 
1994. 

Roger  Wall. 

Manager,  Air  Traffic  Division. 

IFR  Doc.  94-13447  Filed  6-1-94:  8:45  ami 
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14  CFR  Part  97 

[Docket  No.  27761;  Amdt  No.  1603] 

Standard  Instrument  Approach 
Procedures;  Miscellaneous 
Amendments 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Final  rule. 


SUMMARY:  This  amendment  establishes, 
amends,  suspends,  or  revokes  Standard 
Instrument  Approach  Procedures 
(SIAPs)  for  operations  at  certain 
airports.  These  regulatory  actions  are 
needed  because  of  the  adoption  of  new 
or  revised  criteria,  or  because  of  changes 
occurring  in  the  National  Airspace 
System,  such  as  the  commissioning  of 
new  navigational  facilities,  addition  of 
new  obstacles,  or  changes  in  air  traffic 
requirements.  These  changes  are 
designed  fo  provide  safe  and  efficient 
use  of  the  navigable  airspace  and  to 
promote  safe  flight  operations  under 
instrument  flight  rules  at  the  affected 
airports. 

DATES:  An  efTective  date  for  each  SIAP 
is  specified  in  the  amendatory 
provisions. 

Incorporation  by  reference-approved 
by  the  Director  of  the  Federal  Register 
on  December  31.  1980,  and  reapproved 
as  of  January  1, 1982. 
ADDRESSES:  Availability  of  matters 
incorporated  by  reference  in  the^ 
amendment  is  as  follows: 

For  Examination 

1.  FAA  Rules  Docket,  FAA 
Headquarters  Building,  800 
Independence  Avenue,  SW., 
Washington,  DC  2n.=;9i; 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located;  or 

3.  The  Flight  Inspection  Area  Office 
which  originated  the  SL^P. 

For  Purchase 

Individual  SIAP  copies  may  oe 
obtained  from: 

1.  FAA  Public  Inquiry  Center  (APA- 
200).  FAA  Headquarters  Building,  800 
Independence  Avenue,  SW., 
Washington.  DC  20591;  or 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located. 

By  Subscription 

Copies  of  all  SIAPs,  mailed  once 
every  2  weeks,  are  for  sale  by  the 
Superintendent  of  Documents,  U.S.     - 
Government  Printing  Office, 
Washington,  DC  20402. 
FOR  FURTHER  INFORMATION  CONTACT:  Paul 
J.  Best,  Flight  Procedures  Standards 


Branch  (AFS-420),  Technical  Programs 
Division,  Flight  Standards  Service. 
Federal  Aviation  Administration.  800 
Independence  Avenue,  SW.. 
Washington,  DC  20591;  telephone  (202) 
267-8277. 

SUPPLEMENTARY  INFORMATION:  This 
amendment  to  part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  part  97) 
establishes,  amends,  suspends,  or 
revokes  Standard  Instrument  Approach 
Procedures  (SLAPS).  The  complete 
regulatory  description  of  each  SLAP  is 
contained  in  official  FAA  form 
documents  which  are  incorporated  by 
reference  in  this  amendment  under  5 
U.S.C.  552(a),  1  CFR  part  51.  and  §97.20 
of  the  Federal  Aviation  Regulations 
(FAR).  The  applicable  FAA  Forms  are 
identified  as  FAA  Forms  8260-3,  8260- 
4,  and  8260-5.  Materials  incorporated 
by  reference  are  available  for 
examination  or  purchase  as  stated 
above. 

The  large  number  of  SL\Ps,  their 
complex  nature,  and  the  need  for  a 
special  format  make  their  verbatim 
publication  in  the  FEDERAL  REGISTER 
expensive  and  impractical.  Further, 
airmen  do  not  use  the  regulatory  text  of 
the  SIAPs,  but  refer  to  their  graphic 
depiction  on  charts  printed  by 
publishers  of  aeronautical  materials. 
This,  the  advantages  of  incorporation  by 
reference  are  realized  and  publication  of 
the  complete  description  of  each  SIAP 
contained  in  FAA  form  documents  is 
unnecessary.  The  provisions  of  this 
amendment  state  the  affected  CFR  (and 
FAR)  sections,  with  the  types  and 
effective  dates  of  the  SL\Ps.  This 
amendment  also  identifies  the  airport, 
its  location,  the  procedure 
identification,  and  the  amendment 
number. 

The  Rule 

This  amendment  to  part  97  is  effective 
upon  publication  of  each  separate  SIAP 
as  .contained  in  the  transmittal.  Some 
SIAP  amendments  may  have  been 
previously  issued  by  the  FAA  in  a 
National  Flight  Data  Center  (FDC) 
Notice  to  Airmen  (NOTAM)  as  an 
emergency  action  of  immediate  flight 
safety  relating  directly  to  published 
aeronautical  charts.  The  circumstances 
which  created  the  need  for  some  SIAP 
amendments  may  require  making  them 
effective  in  less  than  30  days.  For  the 
remaining  SLAPs,  an  effective  date  at 
least  30  days  after  publication  is 
provided. 

Further,  the  SL\Ps  contained  in  this 
amendment  are  based  on  the  criteria 
contained  in  the  U.S.  Standard  for 
Terminal  Instrument  Approach 
Procedures  (TERPS).  In  developing 
these  SLAPs,  the  TERPS  criteria  were 


applied  to  the  conditions  existing  or 
anticipated  at  the  affected  airports. 
Because  of  the  close  and  immediate 
relationship  between  these  SL\Ps  and 
safety  in  air  commerce.  I  find  that  notice 
and  public  procedure  before  adopting 
these  SIAPs  are  unnecessary, 
impracticable,  and  contrary  to  the 
public  interest  and,  where  applicable, 
that  good  cause  exists  for  making  some 
SIAPs  effective  in  less  than  30  days. 
The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26,  1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Pari  97 

Air  traffic  control,  Airports. 
Navigation  (air). 

Issued  in  Washington.  DC,  on  May  20. 
1994. 

Thomas  C.  Accardi, 

Director.  Flight  Standards  Senice. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  part  97  of  the 
Federal  Aviation  Regulations  (14  CJR 
part  97)  is  amended  by  establishing, 
amending,  suspending,  or  revoking 
Standard  Instrument  Approach 
Procedures,  effective  at  0901  LTC  on 
the  dates  spee;ified  as  follows: 

PART  97— STANDARD  INSTRUMENT 
APPROACH  PROCEDURES 

1.  The  authority  citatiorl  for  part  97 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  app.  1.348.  1:J54(b), 
1421  and  1510;  49  U.S.C.  106lg):  and  14  CFR 
11.49(b)(2). 

2.  Part  97  is  amended  to  read  as 
follows: 

§§  97.23,  97.25,  97.27,  97.29.  97.31,  97.33, 
and  97.35    [Amended] 

By  amending:  §97.23  VOR,  VOR,' 
DME,  VOR  or  TACAN.  and  VOR/DME 
or  TACAN;  §  97.25  LOG.  LOC/DME, 
LDA.  LDA/DME,  SDF,  SDF/DME; 
§  97.27  NDB,  NDB/DME;  §  97.29  ILS. 
ILS/DME,  ISMLS,  MLS.  MLS/DME, 
MLS/RNAV;  §97.31  RADAR  SIAPS; 
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S  97.33  RNAV  SIAPs;  and  § 
COPTER  SIAPs.  identified 


a  ; 


vc  w 


MB 


...E;itf!:tive  Aug  18.  1994 

Bowling  Crecn.  OH.  Wood  Oni 

RV.y  18.  Aindt  12 
Bowling  Griien.  OH.  Wood  Clou 

DV!E  KNAV  KWY  27.  .^mdt  1 
Ti.lrdr),  OH.  Toledo  Express, 

CJ'.S  KWY  34.  Amdt  6 
Tolpdo.  OH.  Toledo  Expross. 

HWY  7.  Amdt  24 
Tol«;(Jo.  OH.  Toledo  Exprvss.  IL! 

Amdt  26 
Tolfido.  OH.  Toledo  Express.  lU 

Amdt  6 
Toledo.  OH.  Toledo  Expn.'ss.  K; 

Amdt  19 
Borgpr,  TX,  Hutchinson  County. 

17.  Amdt  7 
Borgpf.  TX,  Hutt.hinson  County 

RWY  35.  Amdt  2 


ty.  VOR 
ty.  VOR/ 
-'DME  or 

or  f;i»s 

RWY  7. 

KWY  25. 
.HPAH'i. 
VOR  RWY 
VOR/DME 


.  EfffCtiveJulyJl.  1994 

Blythevillc,  AR.  Blytheville  Muli 

36.  Amdt  1 
Blythevillc,  AR,  Bl.vtheville  Mu 

18,  Amdt  1 
Chino.  CL\.  Chino.  VOR-B.  Amdl 
Ballinger,  TX.  Bruce  Firld.  NDB 

Amdt  1 


r  1 


3 

<VVY  35, 


. .  Effective  June  23.  1 994 

West  Memphis,  AR,  West  Mtm 

VORyDME-A,  Amdt  5 
Wpst  Memphis,  AR,  West  Miini 

NDB  B,  Amdl  2 
West  M.imphis.  AR.  Wtist  NJt-m 

NDB  RWY  17.  Amdt  9 
West  Mf-mphis.  AR.  West  Mem 

ILSKWY  17.  Amdt  1 
West  Memphis.  AR.  West  Mimp 

RADAK-l.AmdtQ 
East(X)rt.  ME.  Eastport  Muni 

Orig 
E.istport.  ME.  Eastport  Muni.  N 

Orig 
L(  p':i  Summil.  MO.  Levi's  Sumini 

VOR  B.  Amdt  3 
Akmn.  OH,  Akron  Fulton  Inti.  1.1 

A.iidt  13 
Akn)n.  OH.  Akron  Fulton  Intl.' 

Amiit  13 
Cli  velund.  OH.  Burke  Lalvefron 

24k.  Amdt  10 
Cleveland.  OH.  Burke  Lakefrunt. 

KWY  24R.  Amdt  1 
Alui.s.  OK.  Altus  Muni.  VOK-A.  / 
Alfus.  OK.  Altus  Muni,  VOK-B.  C 
Mv  erstown.  PA.  Decks,  VOR/DM 


P' 


P> 


P> 


P» 


ND) 


DJ 


OC 


.Effective  upon  publication 

.Adanfn.  CA.  Pearhtree  City-Falc(ii 
I.fX;  DC  RWY  13.  Amdt  2 

Cincinnati.  OH.  Cincinnati-Blue  j 
KWY  6.  Orig 

(Cincinnati,  OH.  Cincinnati-Blue 
KWV  24.  Orig 

IFR  DtK  94-13442  Filed  6-1-94; 
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i.  NDB  RWY 
. NDB  RWY 


7.35  DEPARTMENT  OF  HEALTH  AND 

foJloHs:  HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  101 
(Docket  No.  94N-01 91] 

Food  Lalseling:  Application  of  Nutrition 
Labeling,  Nutrient  Content  Claims,  and 
Juice  Labeling  Requirements  to  Food 
Products;  Certification 

AGENCY:  Food  and  Dnig  Administration. 
HHS. 

ACTION:  Final  rule;  notice  of  legislation 
and  of  address  for  submission  of 
certifications. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
address  to  which  a  person  should 
submit  certifications  made  pursuant  to 
Pub.  L.  103-261.  The  public  law 
extends  the  lime  period  for  compliance 
with  certain  provisions  of  the  Food, 
Drug,  and  Cosmetic  Act  (the  act)  but 
makes  the  extension  contingent  upon 
the  submi.ssion  of  a  certification  to  FDA. 
This  notice  is  published  in  response  to 
the  passage  of  Pub.  L.  103-261. 
DATES:  Certifications  must  be  received 
before  June  15,  1994. 

ADDRESSES:  Certifications  should  be 
sent  to  the  Office  of  Food  Labeling 
(HFS-150),  Food  and  Drug 
Administration.  200  C  St.  SVV.. 
Washington,  DC  20204. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ge.-ad  L.  McCowin,  Center  for  Food 
Safety  and  Applied  Nutrition  (HFS- 
151),  Food  and  Drug  Administration, 
200  C  St.  SW..  Washington.  EX]  20204. 
202-205-4561. 

SUPPLEMENTARY  INFORMATION:  President 
Clinton  has  signed  into  law  Pub.  L  103- 
261.  This  law  extends  the  time  period 
for  food  products  to  comply  with 
section  403(q)  and  403(r)(2)  of  the  act 
(21  U.S.C.  343(q)  and  343(r)(2)).  and 
with  the  provision  of  section  403(iJ  of 
llie  ant  (21  U.S.C.  :J43(i})  that  was  added 
by  section  7(2)  of  the  Nutrition  Labeling 
and  Education  Aul  (NLEA)  (21  U.S.C. 
343),  until  after  August  8.  1994.  This 
delay  is  contingent,  however,  on  the 
person  who  introduces  the  product,  or 
delivers  it  for  introduction,  into 
interstate  commerce  submiLting  before 
June  15,  1994,  a  certification  to  the 
Secretary  of  Health  and  Human  Ser\'ices 
that  such  person  will  comply  with  Pub. 
L.  103-261  and  with  section  403(q)  and 
403(r)(2)  of  the  act,  and  the  provision  of 
section  403(i)  of  the  act  referenced 
above,  after  August  8.  1994, 
J:45  ami  All  such  certifications  should  be 

submitted  to:  Office  of  Food  Labeling 


is  Muni, 

is  Muni. 

is  Muni, 

is  Muni. 

is  Muni. 
RWY  15. 

RWY  33. 

Municipal. 

:  RWY  25. 
)B  RWY  25, 
.OC  KWY 
'vDB.tCPS 
mdl  4 
;-A.  Amdt  1 


Field, 
sh,  NDB 
sh,  NDB 


ling  / 
fdM 


(HFS-150).  Food  and  Drug 
Administration.  200  C  St.  SW.. 
Washington,  DC  20204. 

The  words  "NLEA  certification 
should  be  placed  on  the  bottom  left- 
hand  corner  of  the  envelope  containing 
the  certification. 

Ail  labels  and  labeling  applied  to  . 

alter  August  8.  1994,  must  comply  with 
section  403(q)  and  403(r)(2)  and  with 
the  provision  of  section  403(i)  of  the  act 
referenced  above,  as  well  as  the 
regulations  implementing  these  sections 
of  the  aci  (see  58  FR  44033.  August  18. 
1993;  58  FR  49190,  September  22, 1993; 
and  59  FR  15049  March  31,  1994). 

Dated;  May  27.  1994. 
Michael  R.  Taylor, 
Deputy  Commissioner  for  Policy. 
IFR  Doc.  94-13467  Filed  5-27-94;  4:18  pm| 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  81 
[OH44-1-5936;  FRL-4890-2] 

Designation  of  Areas  for  Air  Quality 
Planning  Purposes;  Ohio 

AGENCY:  United  States  Environmental 
Protection  Agency  (USEPA). 
ACTION:  Final  rulemaking. 

SUMMARY:  USEPA  is  deleting  all  total 
suspended  particulate  (TSP)  area 
designations  in  the  State  of  Ohio.  This 
direct  final  action  was  prompted  by  the 
Ohio  Environmental  Protection 
Agency's  request  to  redesignate  all  areas 
in  the  State,  except  for  Cuyahoga 
County  and  a  portion  of  Jefferson 
County,  from  TSP  nonattainment  to 
cttainment.  Section  107(d)(4)(B)  of  the 
Clean  Air  Act  (CAA)  authorizes  USEPA 
to  eliminate  all  area  TSP  designations 
once  the  increments  for  particulate 
matter  with  an  aerodynamic  diameter 
less  than  10  microns  are  promulgated. 
On  June  3. 1993  (53  FR  31622).  USEPA 
published  the  final  rulemaking  revising 
ttie  prevention  of  significant 
deterioration  (PSD)  particulate  matter 
increments  .so  that  the  increments  are 
measured  in  terms  of  particulate  matter 
with  an  aerodynamic  diameter  loss  than 
or  equal  to  10  microns  (respirabje 
particulate  matter).  The  June  3.  1993 
final  rulemaking  also  establishes  the 
method  by  which  USEPA  deletes  such 
TSP  designations.  Today's  action 
becomes  effective  on  June  3,  1994.  the 
effective  date  of  the  respirable 
particulate  matter  increments. 

Please  note  that  for  this  action,  the 
term  "respirable  particulate  matter" 


only  applies  to  particulate  matter  with 
an  aerodynamic  diameter  less  than  or 
equal  to  10  microns.  "Respirable 
particulate  matter"  is  not  to  be  confused 
with  particulate  matter  with  an 
aerodynamic  diameter  less  than  or  equal 
to  2.5  microns. 

EFFECTIVE  DATE:  This  rulemaking  will 
become  effective  on  June  3,  1994. 
ADDRESSES:  Copies  of  the  State 
submittal  for  this  action  are  available  for 
public  inspection  during  normal 
business  hours  at  the  following  address: 
(It  is  recommended  that  you  telephone 
Gina  Smith  at  (312)  886-7018  before 
visiting  the  Region  5  Office.):  U.S. 
Environmental  Protection  Agency. 
Region  5,  .^irand  Radiation  Division,  77 
West  Jackson  Boulevard,  Chicago, 
Illinois  60604. 

FOR  FURTHER  INFORMATION  CONTACT:  Gina 
M.  Smith,  Air  Enforcement  Branch, 
Regulation  Development  Section,  (AE- 
17J),  U.S.  Environmental  Protection 
Agency,  Region  5,  Chicago,  Illinois. 
60604, (312)  886-7018. 


SUPPLEMENTARY  INFORMATION: 

Background 

In  1971,  USEPA  promulgated  primary 
and  secondary  national  ambient  air 
quality  standards  (NAAQS)  for 
particulate  matter  to  be  measured  as 
TSP.  On  July  1.  1987  (52  FR  24634), 
USEPA  revised  the  NAAQS  for 
particulate  matter,  replacing  the  TSP 
indicator  with  the  respirable  particulate 
matter  indicator.  The  particulate  matter 
standard  was  revised  under  the 
authority  of  Section  in9(d)  of  the  CAA, 
which  requires  periodic  review  and,  if 
appropriate,  revision  of  existing  criteria 
and  standards. 

In  a  related  rulemaking  published  in 
the  July  1,  1987,  Federal  Register  (52  FR 
24672),  the  Agency  determined  that  the 
respirable  particulate  matter  standard 
would  be  implemented  pursuant  to 
section  110  of  the  CAA.  Asa  result,  the 
area  designation  process  of  section  107 
and  the  nonattainment  provisions  of 
Part  D  did  not  apply  to  the  respirable 
particulate  matter  NAAQS. 
Consequently,  TSP  designations  were 
retained  as  a  means  of  differentiating 
areas  needing  nonattainment  area  new 
source  review  as  opposed  to  attainment 
area  prevention  of  significant 
deterioration  review  and  to  provide  for 
attainment  area  increment  tracking. 

In  the  1990  amendments  to  the  CAA, 
section  107  established  designations  of 
attainment  status  for  respirable 
particulate  matter.  In  addition,  section 
107(d)(4)(B)  expressly  states  that  any 
designation  for  particulate  matter 
(measured  in  terms  of  TSP)  that  the 
Administrator  promulgated  prior  to 


enactment  of  the  1990  Amendments 
shall  remain  in  effect  for  purposes  of 
implementing  the  particulate  matter 
(measured  in  terms  of  TSP)  increments 
until  the  Administrator  determines  that 
such  designation  is  no  longer  necessary 
for  that  purpose.  Section  166(f) 
authorizes  USEPA  to  replace  the  TSP 
increment  with  respirable  particulate 
matter  increments. 

Upon  enactment  of  the  Clean  Air  Act 
Amendments  of  1990,  Cuyahoga  County 
and  a  portion  of  Jefferson  County  were 
designated  as  nonattainment  areas  for 
respirable  particulate  matter.  These  two 
areas,  as  well  as  seven  other  areas 
within  the  State,  had  previously  been 
designated  TSP  nonattainment  areas. 
Cuyahoga  County  and  a  portion  of 
Jefferson  County  will  remain  designated 
as  nonattainment  areas  for  respirable 
particulate  matter. 

On  June  3,  1993  (58  FR  31622), 
USEPA  published  the  final  rulemaking 
revising  the  particulate  matter 
increments  so  that  they  are  measured  in 
terms  of  respirable  particulate  matter. 
As  a  result  of  the  rulemaking,  the  PSD 
increments  and  NAAQS  for  particulate 
matter  will  be  measured  by  the  same 
indicator.  The  final  rulemaking  also 
establishes  the  method  by  which 
USEPA  will  delete  TSP  area 
designations. 

As  stated  at  58  FR  31635,  the  deletion 
of  TSP  area  designations  for  each  State 
will  occur  at  the  same  time  that  USEPA 
(1)  approves  a  State's  revised  PSD 
program  containing  the  respirable 
particulate  matter  increments,  (2) 
promulgates  the  PM-10  increments  into 
a  State's  SIP  when  the  State  chooses  not 
to  adopt  the  increments  on  their  own.  or 
(3)  approves  a  State's  request  for 
delegation  of  PSD  responsibility  under 
§  52.21(u).  For  States  already  having 
delegated  authority  to  implement  the 
Federal  PSD  regulations,  the  rulemaking 
.  states  that  "USEPA  will  eliminate  the 
TSP  designations  when  the  PM-10 
increments  become  effective  under 
§52.21  on  June  3, 1994." 

USEPA  has  delegated  to  the  State  of 
Ohio  the  authority  to  implement  the 
PSD  program.  The  delegation  agreement 
provides  for  automatic  adoption  of  the 
revised  respirable  particulate  matter 
increments  once  the  increment  becomes 
effective.  On  August  3. 1993  (58  FR 
41218),  USEPA  proposed  to  approve  the 
State  of  Ohio's  regulations  providing  for 
attainment  of  respirable  particulate 
matter  air  quality  standards  in  areas  that 
are  currently  designated  nonattainment 
and  unclassifiable  for  respirable 
particulate  matter. 

USEPA  interprets  section  107(d)(4)(B) 
of  the  CAA  to  allow  elimination  of  all 
TSP  area  designations  once  the 


respirable  particulate  matter  increments 
are  promulgated.  The  respirable 
particulate  matter  increments  will 
become  effective  June  3, 1994  and 
would  automatically  be  delegated  for 
implementation  by  the  State  of  Ohio, 
USEPA  finds  that  the  promulgation  of 
the  respirable  particulate  matter 
increments  and  USEPA 's  proposed 
approval  of  Ohio's  respirable  particulate 
matter  SIP  fulfills  the  criteria  for 
eliminating  TSP  area  designations 
altogether. 

Although  the  OEPA  requested 
redesignation  of  all  areas  in  the  State, 
except  Cuyahoga  County  and  Jefferson 
County,  from  TSP  nonattainment  to 
attainment,  USEPA  believes  that  it  is 
administratively  more  efficient  to  delete 
TSP  area  designations  totally  since  the 
deletion  eliminates  the  need  for  two 
rulemaking  proceedings.  If  USEPA  were 
to  redesignate  the  TSP  nonattainment 
areas  at  this  time,  the  Agency  would 
then  have  to  promulgate  another 
rulemaking  on  or  after  June  3,  1994, 
when  the  respirable  particulate  matter 
PSD  increments  become  effective. 
USEPA  is  publishing  this  action 
without  prior  proposal  because,  due  to 
the  change  from  TSP  to  respirable 
particulate  matter  under  the  particulate 
matter  regulatory  scheme,  the  Agency 
views  this  as  a  noncontroversial 
amendment  and  anticipates  no  adverse 
comments.  This  action  will  be  effective 
June  3,  1994  unless,  within  30  days  of 
its  publication,  notice  is  received  that 
adverse  critical  comments  will  be 
submitted. 

If  such  notice  of  comments  is 
received,  this  action  will  be  withdrawn 
before  the  effective  date  by  publishing 
two  subsequent  notices.  A  notice  would 
be  published  withdrawing  the  final 
action,  and  another  notice  would  begin 
a  new  rulemaking  by  announcing  a 
proposal  of  the  action  and  establishing 
a  comment  period.  If  no  such  comments 
are  received,  the  public  is  advised  that 
this  action  will  be  effective  on  June  3, 
1994. 

Final  Action 

USEPA  is  taking  action  to  delete  all 
TSP  area  designations  in  the  State  of 
Ohio  since  the  Agency  believes  it  is 
administratively  more  efficient  than 
redesignating  the  TSP  nonattainment 
areas,  except  for  Cuyahoga  County  and 
a  portion  of  Jefferson  County,  to 
attainment.  Deletion  of  the  tSP  area 
delegations  at  this  time  eliminates  the 
need  for  two  rulemaking  proceedings 
and  has  the  same  effect  as  redesignating 
TSP  nonattainment  areas  to  attainment 
Nothing  in  this  action  should  be 
construed  as  permitting,  allowing  or 
establishing  a  precedent  for  any  future 
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USEPA "s  action  under  section  110 
and  subchapter  I.  part  D  of  the  CAA 
does  not  affect  any  existing 
requirements  applicable  to  small 
entities.  Any  pre-existing  Federal 
requirements  remain  in  place  after  this 
action.  Moreover.  USEPA "s  action  does 
not  impose  any  new  Federal 
requirements.  Therefore.  USEPA 
certifies  that  this  action  does  not  have 
a  significant  impact  on  a  substantial 
number  of  small  entities  because  it  does 
not  remove  existing  requirements  nor 
does  it  impose  any  new  Federal 
requirements. 

Under  section  307(b)(1)  oT  the  CAA, 
petitions  for  judicial  review  of  this 
action  must  he  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  August  1.  1994.  This  action 
may  not  be  challenged  later  in 
proceedings  to  enforce  its  requirements 
(see  section  307(b)(2)). 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  piotsction.  Air 
pollution  control.  Intergovernmental 
relations.  Particulate  matter.  Reporting 
and  recordkeeping  requirements. 

Dated:  March  22.  19«)4. 
Valdas  V.  Adamkus, 
Regional  Administrator. 

40  CFR  part  81  is  amended  as  follows: 

PART  81— DESIGNATION  OF  AREAS 
FOR  AIR  QUALITY  PURPOSES 

1.  The  authority  citation  for  part  81 
continues  to  read  as  follows: 

.Authority:  42  U.S.C.  7401-7671q. 

2.  Within  §  81.336— Ohio,  the  table 
entitled  "Ohio-TSP"  is  removed. 

IFK  Dot  q4-i;t;i:J9  Filed  6-1-94;  8.45  ani| 
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40  CFR  Part  180 
[OPP-30072K;  FRL-4780-1] 

Tolerance  Processing  Fees 

AGENCY;  Environmental  Protection 
Agency  (EPA). 
ACTiON:  Final  rule. 

SUMMARY:  This  rule  increases  fees 
charged  for  processing  tolerance 
petitions  for  pesticides  under  the 
Federal  Food.  Drug,  and  Cosmetic  Ad 
(FFDCA).  The  change  in  fees  reflects  a 
4.23  percent  increase  in  locality  pay  for 
civilian  Federal  General  Scliedule  (OS) 
employees  working  in  the  Washington. 
UC/Baltimore,  MD  metropolitan  area  in 
1994. 

EFFECTIVE  DATE:  July  5.  1994. 
FOR  FURTHER  IHFORMATJON  CONTACT: 
Concerning  this  rule  contact:  By  mail: 


Ken  Wetzel,  Program  Management  and 
Support  Division  (7502C).  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency.  401  M  St..  SW.. 
Washington,  DC  20460.  Office  location 
and  telephone  number:  Rm.  700-F.  CM 
#2.  1921  Jefferson  Davis  Highway. 
Arlington.  VA  (703-305-5128). 
Concerning  tolerance  petitions  and 
individual  fees:  Jim  Tompkins  (703- 
308-8780) 

SUPPLEMENTARY  INFORMATION:  The  EPA 
is  charged  with  administration  of 
section  408  of  the  Federal  Food.  Drug, 
and  Cosmetic  Act  (FFDCA).  Section  408 
authorizes  the  Agency  to  establish 
tolerance  levels  and  exemptions  from 
the  requirements  for  tolerances  for  raw 
agricultural  commodities.  Section 
408(o)  requires  that  the  Agency  collw;t 
fees  as  will,  in  the  aggregate,  be 
sufficient  to  cover  the  costs  of 
processing  petitions  for  pesticide 
products,  i.e..  that  the  tolerance  process 
be  as  self-supporting  as  possible. 

The  current  fee  schedule  for  tolerance 
petitions  (40  CFR  180.33)  was  published 
in  the  Federal  Register  on  March  24. 
1993  (58  FR  16094)  and  became 
effective  on  April  23,  1993.  At  that  time 
the  fees  were  increased  3.7  percent  in 
accordance  with  a  provision  in  the 
regulation  that  provides  for  automatic 
annual  adjustments  to  the  fees  based  on 
annual  pert;entage  changes  in  Federal 
salaries.  The  specific  language  in  the 
regulation  is  contained  in  paragraph  (o) 
of  §180.33  and  reads  in  pari  as  follows: 

to)  This  fite  schedule  will  be  changed 
dnnually  by  the  same  pc^rcfntdge  as  the 
porce.it  change  in  the  Federal  Oeneral 
Schndule  (GS)  pdv  scale*  * '.  Whtin  automatii; 
adjustmonts  aro  made  bas^d  on  the  (kS  pay 
scal(!.  the  new  fee  schedule  will  be  published 
in  the  Federal  Register  as  a  final  ru!e  to 
fiecome  effective  thirty  days  or  more  after 
piiblic.iiion.  as  specified  in  the  rule. 

rht:  Federal  Employees  Pay 
Comparability  Act  of  1990  (PTiPCA) 
initiated  locality-based  comparability 
pay,  known  as  "locality  pay."  The 
intent  of  the  legislation  is  to  make 
Federal  pay  more  responsive  to  local 
labor  market  conditions  by  adjusting 
General  Schedule  salaries  on  the  basis 
of  a  comparison  with  non-Federal  rates 
on  a  geographic,  locality  basis. 

The  processing  and  review  of 
tolerance  petitions  is  conducted  by  EPA 
employees  working  in  the  Washington, 
DC/Baltimore,  MD  pay  area.  The  ,-»ay 
raise  in  1994  for  Federal  General 
Schedule  employees  working  in  ine 
Washington,  DC/Baltimore,  MD 
metropolitan  pay  area  is  4.23  percunt; 
therefore,  the  tolerance  petition  fetjs  are 
being  increased  4.23  percent.  The  entire 
fee  schedule,  §180.33.  is  presented  for 


Federal  Register  /  Vol.  59.  No.  105  /  Thursday,  June  2,  1994  /  Rules  and  Regulations         28483 


the  reader's  convenience.  (All  fees  have 
been  rounded  to  the  nearest  $25.00.) 

List  of  Subjects  in  40  CFR  Part  180 

Administrative  practice  and 
procedures.  Agricultural  commodities. 
Pesticides  and  pests,  Reporting  and 
recordkeeping  requirements 

Dated:  May  23. 1994. 

Daniel  M.  Baroio, 

Acting  Director.  Office  of  Pesticide  Programs. 

Therefore,  40  CFR  chapter  I,  part  180 
is  amended  as  follows: 

1.  The  authority  citation  for  Part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  346a  and  371. 

2.  Section  180.33  is  revised  to  read  as 
follows: 

§180.33    Fees. 

(a)  Each  petition  or  request  for  the 
establishment  of  a  new  tolerance  or  a 
tolerance  higher  than  already 
established,  shall  be  accompanied  by  a 
fee  of  $58,550,  plus  $1,450  for  eadi  raw 
agricultural  commodity  more  than  nine 
on  which  the  establishment  of  a 
tolerance  is  requested,  except  as 
provided  in  paragraphs  (1;),  (d).  and  (h) 
of  this  section. 

(b)  Each  petition  or  request  for  the 
establishment  of  a  tolerance  at  a  lower 
numerical  level  or  levels  than  a 
tolerance  already  established  for  the 
same  pesticide  chemical,  or  for  the 
establishment  of  a  tolerance  on 
additional  raw  agricultural  commodities 
at  the  same  numerical  level  as  a 
tolerance  already  established  for  the 
same  pesticide  chemical,  shall  be 
ac:(.ompanied  by  a  fee  of  S13.400  plus 
S900  for  each  raw  agricultural 
commodity  on  which  a  tolerance  is 
renuested. 

(c)  Each  petition  or  request  for  an 
exemption  from  the  requirement  of  a 
tolerance  or  repeal  of  an  exemption 
shall  be  accompanied  by  a  fee  of 
SlO.HUO. 

(d)  Each  petition  or  reque.st  for  a 
temporary  tolerance  or  a  temporary 
exemption  from  the  requirement  of  a 
tolerance  shall  be  accompanied  by  a  fee 
ol  S2,'t,400  except  as  provided  iti 
par.i'jraph  (e)t»f  this  .section.  A  petition 
or  request  to  renew  or  exit  nd  such 
temporary  tolerance  or  tempo.';) ry 
exemption  shall  be  accomp-'inied  by  a 
fee  of  S3. 325. 

(ej  A  petition  or  request  for  a 
temporary  tolerance  for  a  pesticide 
chemical  which  has  o  tolerance  for  other 
uses  at  the  same  numerical  level  or  n 
higher  numerical  level  shall  be 
accompanied  by  a  fee  of  Sll.fi75  plus 
S<in()  for  each  raw  agricultural 


commodity  on  which  the  temporary 
tolerance  is  sought. 

(f)  Each  petition  or  request  for  repeal 
of  a  tolerance  shall  be  accompanied  by 
a  fee  of  $7,325.  Such  fee  is  not  required 
when,  in  connection  with  the  change 
sought  under  this  paragraph,  a  petition 
or  request  is  filed  for  the  establishment 
of  new  tolerances  to  take  the  place  of 
those  sought  to  be  repealed  and  a  fee  is 
paid  as  required  by  paragraph  (a)  of  this 
section. 

(g)  If  a  petition  or  a  request  is  not 
accepted  for  processing  because  it  is 
technically  incomplete,  the  fee,  less 
$1,450  for  handling  and  initial  review, 
shall  be  returned.  If  a  petition  is 
withdravm  by  the  petitioner  after  initial 
processing,  but  before  significant 
Agency  scientific  review  has  begun,  the 
fee,  less  $1,450  for  handling  and  initial 
review,  shall  be  returned.  If  an 
unacceptable  or  withdrawn  petition  is 
resubmitted,  it  shall  be  accompanied  by 
the  fee  that  would  be  required  if  it  were 
being  submitted  for  the  first  time. 

(h)  Each  petition  or  request  for  a  crop 
group  tolerance,  regardless  of  the 
number  of  raw  agricultural  commodities 
involved,  shall  be  accompanied  by  a  fee 
equal  to  the  fee  required  by  the 
analogous  ruitegory  for  a  single  tolerance 
that  is  not  a  crop  group  tolerance,  i.e., 
paragraphs  (a)  through  (fl  of  this  section, 
without  a  charge  for  each  commodity 
where  that  would  otherwise  apply. 

(i)  Objections  xmder  section  408(d)(5) 
of  the  Act  shall  be  accompanied  by  a 


filing  fee  of  $2,925 

(jlll)  In  the  event  of  a  referral  of  a 
petition  or  proposal  under  this  section 
to  an  advisory  committee,  the  costs  shall 
be  borne  by  the  person  who  requests  the 
referral  of  the  data  to  the  advisory 
committee. 

(2)  Costs  of  the  advisory  committee 
shall  include  compensation  for  experts 
as  provided  in  §  180.11(c)  and  the 
expenses  of  the  secretariat,  including 
the  costs  of  duplicating  petitions  and 
other  related  material  referred  to  the 
committee. 

(3)  An  advance  deposit  shall  be  made 
in  the  amoimt  of  $29,225  to  cover  the 
costs  of  the  advisor>'  committee.  Further 
advance  deposits  of  $29,225  each  shall 
be  made  upon  request  of  the 
Administiator  when  nec:es.sary  to 
prevent  arrears  in  the  payment  of  such 
co-sts.  Any  deposits  in  excess  0f3ctii.il 
expen.ses  will  be  refunded  to  the 
depositor. 

Ik]  The  person  who  files  a  petition  for 
judicial  .review  of  an  order  under 
section  4n8(d)(5)  or  (e)  of  the  Act  shall 
pny  the  costs  of  preparing  the  record  on 
wiiich  the  order  is  based  unles.s  the 
person  has  no  financial  interest  in  the 
petition  for  judicial  review. 


(1)  No  fee  under  this  section  will  be 
imposed  on  the  Inter-Regional  Research 
Project  Number  4  (IR-4  Program). 

(m)  The  Administrator  may  waive  or 
refund  part  or  all  of  any  fee  imposed  by 
this  section  if  the  Administrator 
determines  in  his  or  her  sole  discretion 
that  such  a  waiver  or  refund  will 
promote  the  public  interest  or  that 
payment  of  the  fee  would  work  an 
unreasonable  hardship  on  the  person  on 
whom  the  fee  is  imposed.  A  request  for 
waiver  or  refund  of  a  fee  shall  be 
submitted  in  writing  to  the 
Environmental  Protection  Agency. 
Office  of  Pesticide  Programs. 
Registration  Division  (7505C). 
Washington.  DC  20460.  A  fee  of  $1,450 
shall  accompany  every  request  for  a 
waiver  or  refund,  except  that  the  fee 
under  this  sentence  shall  not  be 
imposed  on  any  person  who  has  no 
financial  interest  in  any  action 
requested  by  such  person  under 
paragraphs  (a)  through  (k)  of  this 
section.  The  fee  for  requesting  a  waiver 
or  refund  shall  be  refunded  if  the 
reouest  is  granted. 

(n)  All  deposits  and  fees  required  by 
the  regulations  in  this  part  shall  be  paid 
by  money  order,  bank  draff,  or  certified 
check  drawn  to  the  order  of  the 
Environmental  Protection  Agency.  All 
depo.sits  and  fees  shall  be  forwarded  to 
the  Environmental  Protection  Agency. 
Headquarters  Accounting  Operations 
Branch,  Office  of  Pesticide  Programs 
(Tolerance  Fees),  P.O.  Box  360277M, 
Pittsburgh,  PA  15251.  The  payments 
should  be  specifically  labeled 
"Tolerance  Petition  Fees"  and  should  \h 
accompanied  only  by  a  copy  of  the  lettei 
or  petition  requesting  the  tolerance.  The 
actual  letter  or  petition,  along  with 
supporting  data,  shall  be  forwarded 
within  30  days  of  payment  to  the 
Environmental  Protection  Agency. 
Office  of  Pesticide  Programs, 
Registration  Division,  (7504C) 
Washington,  DC  20460.  A  petition  will 
not  be  accepted  for  processing  until  the 
required  fees  have  been  submitted.  A 
petition  for  which  a  waiver  of  fees  has 
been  reque.sted  will  not  l)e  accepted  for 
processing  until  the  fee  h.is  been  waived 
or,  if  the  waiver  has  been  denied,  the 
proper  fee  is  submitted  after  notice  of 
denial.  A  request  for  waiver  or  refund 
will  not  be  accepted  afier  scientific 
review  h.'.s  begun  on  a  petition. 

(ij)  This  fee  schedule  will  bo  changed 
annually  by  the  sa;nc  percentage  as  the 
percent  change  in  the  Federal  General 
Schedule  (GS)  pay  scale.  In  .'idd;tion, 
prof:e.ssing  costs  and  lees  will 
pe.'i!jdi:;aily  be  reviewed  and  changij.> 
will  be  mcdo  to  the  .schedule  as 
net:essary.  When  automatic  odjustrnt^nts 
are  matle  Iw.scd  on  tht  GS  pay  scale.  thi> 
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new  fee  schedule  will  bebublished  in 
the  Federal  Register  as  a  "inal  Rule  to 
become  effective  30  days  or  more  after 
publication,  as  specified  n  the  rule. 
When  changes  are  made  lased  on 
periodic  reviews,  the  cha  iges  will  be 
subject  to  public  commer  t 

IFR  Doc  94-13431  Filed  6-|-94,  8:45  am 

BILLING  CODE  t560-&&-F 


40  CFR  Part  260 

[FRL-4889-7] 

Hazardous  Waste  Managbment 
System;  Identification  and  Listing  of 
Hazardous  Wastes;  Wasljes  From 
Wood  Surface  Protectionj;  Correction 

AGENCY:  Environmental  P  otection 
Agency. 

ACTION:  Final  rule;  correction. 


rejul 


.  net 
that 
S\1  -«46, 


53(4) 


SUMMARY:  This  notice  con 
corrections  to  the  final 
4804-9)  which  was  publi 
Januar)-  4,  1994  ("Hazarddus 
Management  System;  Ider  t 
Listing  of  Hazardous  Wastes 
from  Wood  Surface  Protec 
Rule".,59  FR  458).  This 
inaccurate  references  in 
to  the  EPA  Publication 
Methods  for  Evaluating  Sc  1 
Physical/Chemical  Metho 
EFFECTIVE  DATE:  June  2.  19 
FOR  FURTHER  INFORMATION 
Kirkland  at  (202)  260-476 
Solid  Waste  (Mailcode 
Environmental  Protection 
M  Street.  SW.,  Washingtor 

SUPPLEMENTARY  INFORMATION 

Background 

The  final  regulation  that 
of  this  correction  (January 
FR  458)  amended  the  haza 
regulations  by  adding  the 
potassium  salts  of  pentach 
and  tetrachlorophenol  to 
of  40  CFR  part  261.  The  fi 
also  amended  EPA  Publica ; 
"Test  Methods  for  Evaluat 
Waste,  Physical/Chemical 
adding  Method  4010  to  the 
Edition  of  SW-a46  as  Upd 
846  contains  the  analytica 
methods  that  EPA  has  eva 
found  to  be  among  those 
testing  under  Subtitle  C  of 
Conservation  and  Recovery 
(RCRA),  as  amended.  The 
Method  4010  to  SW-846  as 
appropriate  method,  in  ^ 
testing  for  the  presence  of 
and  potassium  salts  of 
pentachlorophenol  and 
tetrachlorophenol  which,  a 


ains 
ation  (FRL- 
^ed  Tuesday. 
Waste 
ification  and 

Wastes 
ion;  Final 
ice  corrects 
Final  Rule 
Test 
id  Waste. 
s". 
)4. 

CONTACT:  Kim 
Office  of 
U.S. 
Agency, 401 
DC  20460. 


<odi 


a  ) 


ra 


in 


is  the  subject 

1994. 59 
dous  waste 
ium  and 
orophenol 
pendix  VIII 
1  regulations 
ion  SW-846. 
g  Solid 
vlethods,"  by 
Third 

te  IIA.  S\V- 
and  test 
lliated  and 
iptable  for 
he  Resource 
Act  of  1976 
gency  added 
an 
for 
sodium 


acce 


gen  ?ra 


t  le  : 


noted 


above,  were  added  by  the  final  rule  to 
appendix  VIII  of  40  CFR  part  261. 

In  the  final  regulation  of  January  4, 
1994  (59  FR  458),  the  Agency  amended 
40  CFR  260.11(a)  to  incorporate  by 
reference  both  Update  IIA  (Method 
4010)  and  Update  II  of  SW-846;  and  to 
indicate  that  these  updates  are  available 
from  the  U.S.  Government  Printing 
Office  (GPO).  These  amendments  to  40 
CFR  260.11  contain  two  technical 
errors:  (1)  Update  II  of  SW-846  is  still 
being  developed  by  EPA  and  was  not 
promulgated  by  the  final  regulations  of 
January  4,  1994.  or  by  any  other 
regulation  to  date,  and  is  not  available 
ft-om  GPO;  and  (2)  Update  IIA  (Method 
4010),  although  promulgated  by  the 
January  4.  1994  rule,  is  also  not 
available  from  the  GPO. 

^eed  for  Correction 

As  published,  the  final  regulations  of 
January  4.  1994  were  in  advertent  error 
with  respect  to  the  incorporation  by 
reference  of  Update  II  of  SVV-846,  Third 
Edition,  into  the  hazardous  waste 
regulations  at  40  CFR  260.11(a);  The 
regulations  were  also  in  inadvertent 
error  with  respect  to  the  availability  of 
Updates  II  and  IIA  from  the  U.S. 
Government  Printing  Office.  These 
errors,  therefore,  need  correction. 
Because  this  action  is  a  technical 
correction,  prior  notice  and  opportunity 
for  comment  is  unnecessary,  and  good 
cause  exists  for  this  change  to  take  effect 
immediately  (see  5  U.S.C.  553(6)). 
Accordingly,  the  Agency  is  not  seeking 
any  comments  based  on  today's  notice. 

Correction  of  Publication 

Accordingly,  the  publication  on 
January  4,  1994  of  the  final  regulation, 
59  FR  458,  "Hazardous  Waste 
Management  System;  Identification  and 
Listing  of  Hazardous  Wastes;  Wastes 
from  Wood  Surface  Protection;  Final 
Rule"  (FRL-4804-9).  which  was  the 
subject  of  FR  Doc.  93-32032.  is 
corrected.  Specifically,  on  page  468,  in 
the  third  column.  §  260.11(a)  is- 
corrected  to  read  as  follows: 

§260.11    References  [corrected]. 

(a)  *   •    * 

'Test  Methods  for  Evaluating  Solid 
Waste,  Physical/Chemical  Methods," 
EPA  Publication  SW-846  [Third  Edition 
(November,  1986),  as  amended  by 
Updates  I  and  IIA|.  The  Third  Edition  of 
SW-846  and  Update  I  (document 
number  955-001-00000-1)  are  available 
from  the  Superintendent  of  Documents. 
U.S.  Government  Printing  Office. 
Washington,  DC  20402,  (202)  783-3238; 
and  Update  IIA  is  available  from  the 
Office  of  Solid  Waste  (Mailcode  5304), 
U.S.  EPA,  401  M  Street.  SW.. 


Washington.  DC  20460  or  by  calling  the 
Methods  Information  Communication 
Exchange  (MICE)  Service  at  (703)  821- 
4789.  Copies  may  be  inspected  at  the 
Library,  U.S.  Environmental  Protection 
Agency,  401  M  Street.  SW.,  Washington, 
DC  20460. 
*        *         •         «         • 

Dated:  May  17, 1994. 
Elliott  P.  Laws. 

Assistant  A  dministrator. 

[FR  Doc.  94-13190  Filed  6-1-94;  8:45  ami 

BILLING  CODE  656&-60-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Part  65 

Changes  in  Flood  Elevation 
Determinations 

AGENCY:  Federal  Emergency 
Management  Agency  (FENIA). 
ACTION:  Final  rule. 


SUMMARY:  Modified  base  (100-year) 
flood  elevations  are  finalized  for  the 
communities  listed  below.  These 
modified  elevations  will  be  used  to 
calculate  flood  insurance  premium  rates 
for  new  buildings  and  their  contents. 
EFFECTIVE  DATES:  The  effective  dates  for 
these  modified  base  (100-year)  flood 
elevations  are  indicated  on  the 
following  table  and  revise  the  Flood 
Insurance  Rate  Map(s)  in  effect  for  each 
listed  community  prior  to  this  date. 
ADDRESSES:  The  modified  base  flood 
elevations  for  each  community  are 
available  for  inspection  at  the  office  of 
the  Chief  Executive  Officer  of  each 
community.  The  respective  addresses 
are  listed  in  the  following  table. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  K.  Buckley,  P.E..  Chief,  Hazard 
Identification  Branch,  Mitigation 
Directorate,  500  C  Street  SW.. 
Washington.  DC  20472,  (202)  646-2756. 
SUPPLEMENTARY  INFORMATION:  The 
Federal  Emergency  Management  Agency 
makes  the  final  determinations  listed 
below  of  the  final  determinations  of 
modified  base  (100-year)  flood 
elevations  for  each  community  listed. 
These  modified  elevations  have  been 
published  in  newspapers  of  local 
circulation  and  ninety  (90)  days  have 
elapsed  since  that  publication.  The 
Associate  Director  has  resolved  any 
appeals  resulting  from  this  notification. 

The  modified  base  (lUO-year)  flood 
elevations  are  not  li.sf  ;d  iu:  -.'sch 
comm.irity  in  this  nct'c-?.  liowever.  this 
rule  includes  t):<3  .idd.  ^.-^s  ..>f'.!i?  Chief 
Executive  Officer  ol  r  3  con.  -.y.;nitv 
where  the  modified  base  ( l-JO-vear) 
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flood  elevation  determinations  are 
available  for  inspection. 

The  modifications  are  made  pursuant 
to  Section  206  of  the  Flood  Disa.ster 
Protection  Act  of  1973.  42  U.S.C.  4105, 
and  are  in  accordance  with  the  National 
Flood  Insurance  Act  of  19Gfi.  42  U.S.C. 
4001  ct  seq.,  and  with  44  CFR  part  65. 

For  rating  purposes,  the  currently 
effective  commimity  number  is  shown 
and  niu.st  be  used  for  all  new  policies 
and  renewals. 

The  modified  base  (100  year)  flood 
elevations  are  the  basis  for  the 
flcodplain  management  measures  that 
the  community  is  required  to  either 
adopt  or  to  show  evidence  of  being 
already  in  effect  in  order  to  qualify  or 
to  remain  qualified  for  participation  in 
the  National  Flood  Insurance  Program 
(NFIP). 

These  modified  elevations,  together 
with  the  floodplain  management  criteria 
required  by  44  CFR  60.3,  are  the 
minimum  that  are  required.  They 
should  not  be  con.strued  to  mean  that 
the  community  must  change  any 
existing  ordinances  that  are  more 
stringent  in  their  floodplain 
management  requirements.  The 
community  may  at  any  time  enact 
stricter  requirements  of  its  own.  or 


pursuant  to  policies  established  by  other 
Federal,  State,  or  regional  entities. 

These  modified  elevations  are  used  to 
meet  the  floodplain  management 
requirements  of  the  NFIP  and  are  al.so 
used  to  calculate  the  appropriate  flood 
in.surance  premium  rates  for  new 
buildings  built  after  these  elevations  are 
made  final,  and  for  the  contents  in  these 
building.s. 

The  changes  in  ba.se  (100-year)  flood 
elevations  are  in  accordance  with  44 
CFR  65.4. 

National  Environmental  Polirv  Art. 
This  rule  is  categorically  excluded  from 
the  requirements  of  44  CFR  Part  10, 
Environmental  Consideration.  No 
environmental  impact  asse.ssment  has 
been  prepared. 

Regulatory  Flexibility  Act.  The 
Associate  Director,  Mitigation 
Directorate,  certifies  that  this  rule  is 
exempt  from  the  requirements  of  the 
Regulatory  Flexibility  Act  because 
modified  base  (lOO-year)  flood 
elevations  are  required  by  the  Flood 
Disaster  Protection  Act  of  1973.  42 
U.S.C.  4105.  and  are  required  to 
maintain  community  eligibility  in  the 
NFIP.  No  regulatory  flexibility  analysis 
has  been  prepared. 

Regulatory  Classification.  This  final 
rule  is  not  a  significant  regulatory  action 


under  the  criteria  of  Seciion  3(f)  of 
Executive  Order  12866  of  September  30, 
1993,  Regulatory  Planning  and  Review 
58  FR  51735. 

Executive  Order  J  261 2.  Federalism. 
This  rule  involves  no  policies  that  have 
federalism  implications  under  Executive 
Order  12612,  Federalism,  dated  October 
26,  1987. 

Executive  Order  12778.  Civil  Justice 
Reform.  This  nile  meets  the  applicable 
standards  of  Section  2(b)(2)  of  Exe<;utive 
Order  12778. 

List  of  Subjects  in  44  CFR  Part  65 

Flood  insurance,  Floodplains, 
Reporting  and  recordkeeping 
requirements. 

Accordingly.  44  CFR  part  65  is 
amended  to  read  as  follows: 

PART  65— {AMENDED] 

1.  The  authority  citation  for  part  65 
continues  to  read  as  follows: 

Authority:  42  I'.S.C.  4001  el  seq  ; 
Keor^Banization  Plan  No.  3  of  1978.  3  CFK, 
1978  (X)mp..  p.  329;  E.O.  12127,  44  FR  193h7 
3CTR.  1979Comp.,p.  376. 

§65.4    [AmendecQ 

2.  The  tables  publi.shed  under  the 
authority  of  §  65.4  are  amended  as 
follows: 


State  and  County 


California:  Alameda 
(FEMA  Docket  t^. 
7081). 

Hawaii:  Maui  {FEMA 
Docket  No.  7081). 


Location 


City  of  San  Leandfo 


Unincorporated 
areas. 


Dates  arxj  name  of 

newspaper  wtiere 

ncAKe  was  put>- 

Ushed 


Decemtier  3,  1993, 
December  10, 
1993,  The  Daily 
Review. 

December  10.  1993, 
Decemtier  12, 
1993,  The  Maui 
News. 


Chief  executive  officer  of  community 


The  Honofabte  John  Faria,  mayor,  city  of 
San  Leandro,  835  East  I4th  Street. 
San  Leandro,  California  94577 

The  Horvxabte  Ltnda  Crockett  Lingle, 
mayor,  county  of  Maui,  200  South  High 
Street.  Wailuku  Maui,  Hawaii  96793. 


Effective  date 

of  moditk:a- 

tion 


Novemtier 
19.  1993 


November 
22,  1993 


ComrTHjntty 
No. 


06001:- 


15000: 


(O.tiilog  of  Federal  Dorriostic  Assistanc«»  No 
83.100.    Flood  Insurance") 

Dated:  May  24,  1994. 
Richard  T.  Moore, 
Associate  Director  for. Kfitigotion. 
IFR  Doc.  94-13395  Filed  6-1-94;  845  iun|  " 
BILLING  CODE  6718-03-P 


44  CFR  Part  65 
[Docket  No.  FEMA-7094J 

Changes  in  Flood  Elevation 
Determinations 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Interim  rule. 


SUMMARY:  This  interim  rule  lists 
communities  where  modification  of  the 


base  (lOO-year)  flood  elevations  is 
appropriate  because  of  new  scientific  or 
technical  data.  I^ew  flood  insurance 
premium  rates  will  be  calculated  from 
the  modified  base  (100-year)  flood 
elevations  for  new  buildings  and  their 
contents. 

DATES:  The.se  modified  ba.se  flood 
elevations  are  currently  in  effect  on  the 
dates  listed  in  the  table  and  revise  the 
Flood  Insurance  Rate  Map(s)  in  effect 
prior  to  this  determination  for  each 
listed  community. 

From  the  date  of  the  second 
publication  of  these  changes  in  a 
newspaper  of  local  circulation,  any 
person  has  ninety  (90)  days  in  which  to 
request  through  the  community  that  the 
Associate  Director.  Mitigation 
Dirtictorate.  rec,onsider  the  changes.  The 


modified  elevations  mav  be  changed 
duri.ig  the  90-day  period. 
ADDRESSES:  The  modified  base  (]  00- 
year)  flood  elevations  for  each 
community  are  available  for  inspection 
at  the  office  of  the  Chief  Executive 
Officer  of  each  community.  The 
respective  addresses  are  listed  in  thu 
following  fable. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  K.  Buckley.  P.E..  Chief,  Haza.-d 
Identification  Branch.  Mitigation 
Directorate,  500  C  Street  SW., 
Washington.  DC  20472.  (202)  646-275b. 
SUPPLEMENTARY  INFORMATION:  The 
modified  ba.se  (100-year)  flood 
elevations  are  not  listed  for  each 
community  in  this  interim  rule. 
However,  the  address  of  the  Chief 
Exef;utive  Officer  of  the  community 
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net 


iti 
19 18 


where  the  modified  base 
flood  elevation  determi 
available  for  inspection  i< 
Any  request  for  reconsi 
be  based  upon  knowledge 
conditions,  or  upon  new 
technical  data. 

The  modifications  are 
to  section  201  of  the  Floo 
Protection  Act  of  1973.  42 
and  are  in  accordance  w 
Flood  Insurance  Act  of 
4001  et  seq.,  and  with  44 
For  rating  purposes,  the 
effective  community  num 
and  must  be  used  for  all  n 
and  renewals. 

The  modified  base  (100 
elevations  are  the  basis  fo 
floodplain  management 
the  community  is  requirec 
adopt  or  to  show  evidence 
already  in  effect  in  order 
to  remain  qualified  for  paf 
the  National  Flood  Insurar 
(NFIP). 

These  modified  elevati 
with  the  floodplain 
required  by  44  CFR  60.3 
minimum  that  are  requirec 
should  not  be  construed  tc 
the  community  must  chan  ;' 


100-year) 
ions  are 
provided, 
feration  must 
of  changed 
cientificor 


riade  pursuant 
Disaster 
U.S.C.  4105, 
the  National 
42  U.S.C. 
i:FRpart  65, 
currently 
)er  is  shown 
w  policies 


year)  flood 
the 
measures  that 
to  either 
of  being 
qualif)'  or 
cipation  in 
ce  Program 


o  is. 


ae  I 


together 
managj^ment  criteria 
the 
.  They 
mean  that 
e  any 


State  and  county 


Arizona;  Pima 


Anzona:  Pima 


City 


Arizona  Santa  Cruz  .... 


California;  Riverside 


California;  Solano 


Colorado;  Adams 


Colorado;  Denver 


Texas;  Dallas.  Denton, 
and  Collin. 

Texas;  Dallas 


Texas;  Fort  Bend 


are  is 


I 


e,xisting  ordinances  that  are  more 
stringent  in  their  floodplain 
management  requirements.  The 
community  may  at  any  time  enact 
stricter  requirements  of  its  own.  or 
pursuant  to  policies  established  by  other 
Federal.  State,  or  regional  entities. 

The  changes  in  base  flood  elevations 
are  in  accordance  with  44  CFR  65.4. 

National  Environmental  Policy  Act. 
This  rule  is  categorically  excluded  from 
the  requirements  of  44  CFR  part  10. 
Environmental  Consideration.  No 
envir(jnmental  impact  assessment  has 
been  prepared. 

Jfegulatory  Flexibility  Act.  The 
Associate  Director.  Mitigation 
Directorate,  certifies  that  this  rule  is 
exempt  from  the  requirements  of  the 
Regulatory  Flexibility  Act  because 
modified  base  (100-year)  flood 
elevations  are  required  by  the  Flood 
Disaster  Protection  Act  of  1973,  42 
U.S.C.  4105,  and  are  required  to 
maintain  community  eligibility  in  the 
NFIP.  No  regulatory  flexibility  analysis 
has  been  prepared. 

Regulatory  Classification.  This 
interim  rule  is  not  a  significant 
regulatory  action  under  the  criteria  of 
section  3(f)  of  Executive  Order  12866  of 


September  30,  1993,  Regulatory 
Planning  and  Review.  58  FR  51735. 

E.xecutive  Order  12612.  Federalism. 
This  rule  involves  no  policies  that  have 
federalism  implications  under  Executive 
Order  12612.  Federalism,  dated  October 
26.  1987. 

E.xecutive  Order  12778.  Civil  Justice 
Reform.  This  rule  meets  the  applicable 
standards  of  section  2(b;(2)  of  Executive 
Order  12778. 

List  of  Subjects  in  44  CFR  Part  65 

Flood  insurance.  Floodplains. 
Reporting  and  recordkeeping 
requirements. 

Accordingly.  44  CFR  part  65  is 
amended  to  read  as  follows: 

PART  65— [AMENDED] 

1.  The  authority  citation  for  part  65 
continues  to  read  as  follows: 

Authority:  42  U.SC.  4001  et  seq  ; 
Reorganization  Plan  No.  3  of  1978.  3  CFK. 
1978  Comp..  p.  329;  E.O.  12127,  44  FR  19367 
3  CFR.  1979  Comp.  p.  376. 

§  65.4    [Amended] 

2.  The  tables  published  under  the 
authority  of  §  65.4  are  amended  as 
follows: 


Location 


Unir  ;orporated 
ar  (as. 


Dates  and  name  of 

newspaper  wtiere 

notice  was  put>- 

lished 


)f  Tucson 


City  >f  Nogales 


Crty  if  Temecu'a 


City  I  if  Vacaville 


City  I  f  Aurora 


City  i  nd  county  of 
De  iver. 


City  <  f  Carrollton 


City  c  f  Dallas 


Uninc  srporated 


Inarch  18.  1994. 

March  25.  1994. 

The  Daily  Terrv 

tonal 
March  18.  1994. 

March  25.  1994. 

The  Daily  Tern- 
tonal. 
May  5.  1994.  May 

12.  1994.  IMogales 

Daily  Herald. 
April  22.  1994,  April 

29.  1994.  The 
Californian. 

June  23.  1994.  June 

30.  1994, 
Vacaville  Reporter. 

May  25.  1994,  June 
1.  1994.  The  Au- 
rora Sentnel. 

April  19,  1994.  Apnl 
26.  1994.  Daily 
Journal. 

April  14.  1994.  Apnl 

21.  1994. 

Metrocrest  News. 
March  24,  1994. 

March  31.  1994, 

The  Dallas  Mom- 

ir>g  News. 
March  16.  1994. 

March  23,  1994. 

Fort  Bend  Star. 


Chief  executive  officer  of  community 


The  Honorable  Edwin  Moore,  Chairman, 
Pima  County  Board  of  Supervisors, 
130  West  Congress  Street.  Tucson, 
Arizona  85701. 

The  Honorable  George  Miller,  mayor,  city 
of  Tucson,  P.O.  Box  27210,  Tucson, 
Arizona  85726-7210. 

The  Honorable  Jose  Canchola,  mayor, 
city  of  Nogales.  777  North  Grand  Ave- 
nue. Nogales.  Arizona  85621. 

The  Honorable  Ron  Roberts,  mayor,  city 
of  Temecula.  43174  Business  Park 
Dnve,  Temecula,  California  92590. 

The  HonoratHe  David  Fleming,  mayor, 
city  of  Vacaville,  City  Hall,  650  Mer- 
chant Street.  Vacaville.  California 
95688. 

Tt>e  HonoraWe  Paul  Tauer.  mayor,  city  of 
Aurora.  1470  South  Havana  Street.  8th 
Floor.  Aurora,  Colorado  80012-4090. 

The  Honorable  Wellington  E.  Webb, 
mayor,  city  and  county  of  Denver, 
1437  Banock  Street,  room  350,  Den- 
ver, Colorado  80202. 

The  Honorable  Milburn  Gravley.  mayor, 
city  of  Carrollton.  P.O.  Box  110535. 
Carrollton.  Texas  7501 1-0535. 

The  Honorable  Steve  Bartlett.  mayor,  city 
of  Dallas.  City  Hall  SE  North.  1500 
Madrilla.  Dallas.  Texas  75201. 

The  Honorable  Roy  Cordes.  Jr.,  Fort 
Bend  County  Judge,  309  South  Fourth 
Street.  Richmond.  Texas  77469. 


Effective  date 
of  modifica- 
tion 


February  14, 
1994. 


FetKuary  14. 
1994. 


March  1 7. 
1994. 

March  29. 
1994. 

March  1 1 . 
1994. 


March  21. 
1994. 

April  8,  1994 


March  24. 
1994. 

March  1 , 
1994. 


February  24. 
1994. 


Community 
no 


040073 

040076 

040091 
060742 
060373 

080002 
080046 

480167 
480171 

480228 
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State  and  county 


Location 


'"exas:  Collin 

Texas:  Tarrant  

Texas:  Parker  

Texas;  Collin 

Texas:  Bexar 

Texas;  Fort  Bend  .... 
Texas:  Smith  County 

Texas:  Parker  


City  of  Frisco 


City  of  North  Rich- 
land Hills. 


Unincorporated 
areas. 


City  of  Piano 


Dates  and  name  of 
newspaper  where 
notice  was  pub- 
lished 


City  of  San  Antonio 

City  of  Stafford 

City  of  Tyler  


City  of  Weatherlord 


March  24.  1994, 
March  31.  1994, 
Frisco  Enterprise. 

March  3.  1994, 
March  10.  1994, 
The  Mid-Cities 
News. 

March  24,  1994, 
March  31,  1994, 
The  Weathertord 
Democrat. 

March  4,  1994, 
March  11,  1994. 
The  Dallas  Morn- 
ing News. 

March  18.  1994, 
March  25,  1994. 
San  Antonio  Ex- 
press News. 

March  16,  1994. 
March  23.  1994, 
Fort  Bend  Star. 

March  8,  1994, 
March  25.  1994, 
-  The  Tyler  Morning 
Telegram. 

March  24.  1994. 
March  31,  1994. 
The  Weather-ford 
Democrat. 


Chief  executive  officer  of  comnuinity 


The  Honorable  Robert  Warren,  mayor, 
city  of  Frisco,  P.O.  Drawer  1100,  Fris- 
co, Texas  75034. 

The  Horwrable  Tommy  Brown,  mayor, 
city  of  North  Rrchland  Hills.  7301  Nortti 
East  Loop  820,  North  Richland  Hills. 
Texas  76180. 

The  Honorable  Ben  Long,  Parker  County 
Judge,  P.O.  Box  819.  Weatherlord, 
Texas  76086. 

The  Honorable  James  N.  Muns.  mayor, 
city  of  Piano.  P.O.  Box  860358.  Piano, 
Texas  75986-0358. 

The  Honorable  Nelson  W.  Wolff,  mayor, 
city  of  San  Antonio,  P.O.  Box  839966. 
San  Antonio,  Texas  78283-3966. 

The     Honoratile     Leonard     Scarcella, 

mayor,   city   of  Stafford.   2610   South 

Main,  Stafford,  Texas  77477. 
The  Honorable  Smith  T.  Reynolds.  Jr., 

mayor,  city  of  Tyler,  P.O.  Box  2039. 

Tyler,  Texas  75710. 

The  Honorable  Sherri  Watson,  mayor, 
city  of  Weathertord.  P.O.  Box  255, 
Weatherford.  Texas  76086. 


Effective  date 
of  modifica- 
tion 


January  7. 
1994. 

January  18, 
1994. 


March  2, 
1994. 


February  16. 
1994. 


February  2. 
1994. 


Fetxuary  24. 
1994. 

February  24, 
1994. 


March  2, 
1994. 


Community 
no. 


480134 
480607 

480520 

480140 

480045 

480233 
480571 

480522 


(Catalog  of  Federal  Domcstit  A.ssistance  No. 
83.100.  "Flood  Insurance") 

Dated:  May  24.  1994. 
Richard  T.  Moore, 
Associate  Director  for  Mitigation. 
|FR  Doc.  94-13396  Filed  6-1-94;  8:45  am) 

BILLING  CODE  67t8-(»-P 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

48  CFR  Parts  1601, 1602,  1609, 1615, 
1632, 1642, 1646,  and  1652 

RIN  3206-AE67 

Federal  Employees  Healtti  Benefits 
Acquisition  Regulation;  Miscellaneous 
Changes 

AGENCY:  Office  of  Personnel 

Management. 

ACTION:  Final  rule;  correction. 

SUMMARY:  On  March  30, 1994,  the  Office 
of  Personnel  Management  (0PM) 
published  a  final  rule  that  amended 
certain  provisions  of  the  Federal 
Employees  Health  Benefits  Acquisition 
Regulation  (FEHBAR).  The  regulations 
were  effective  immediately  upon 
publication  and  0PM  intended  that  they 
would  apply  for  the  first  time  to  the 
1995  FEHB  contract  (rate)  year.  Upon 
publication,  we  found  two  references  in 


the  Supplementary  Information  Section 
with  regard  to  the  effective  date  that  we 
believe  will  be  confusing  to  FEHB 
carriers.  We  are  publishing  the 
following  corrections  to  clarify  our 
intent  and  eliminate  the  ambiguity. 

In  the  SUPPLEMENTARY  INFORMATION 
section  beginning  on  59  FR  14761.  in 
the  issue  of  Wednesday,  March  30. 
1994,  make  the  following  corrections: 

(1)  On  page  14762,  in  the  2nd  column, 
the  first  full  paragraph,  in  the  fifth  line. 
■■1994"  should  read  ■'1995." 

(2)  On  page  14763,  in  the  1st  column, 
the  first  full  paragraph,  last  sentence 
should  read,  '■These  regulations  will  be 
in  effect  beginning  with  the  1995  rate 
year." 

Office  of  Fersonnel  Management. 

Lorraine  A.  Green. 

Deputy  Director. 

jFR  Doc.  94-13320  Filed  6-1-94;  8:45  ami 

BILLING  CODE  632S-01-M 


DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

49  CFR  Parts  171, 172, 173, 174, 178 
and  179 

[Docket  No.  HM-166Z;  AmdL  Nos.  171-125, 
172-134,  173-237,  174-76.  178-102,  179-48] 

RIN2137-AC46 

Transportation  of  Hazardous  Materials; 
Miscellaneous  Amendments 

AGENCY:  Research  and  Special  Programs 
Administration  (RSPA),  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  final  rule  incorporates 
into  the  Hazardous  Materials 
Regulations  (HMR)  a  number  of  changes 
based  on  rulemaking  petitions  from 
industry  and  RSPA  initiative.  These 
changes  are  necessary  to  recognize 
recent  editions  of  certain  matter 
incorporated  by  reference,  to  eliminate 
certain  inconsistencies  and 
typographical  errors,  and  to  reinstate  a 
shipping  description.  The  intended 
effect  of  these  regulatory  changes  is  to 
improve  clarity  and,  consequently, 
reduce  confusion. 

DATES:  Effective:  July  5, 1994. 
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Coniplianct!  dale:  Com[i  iance  with 
the  regulations,  as  amende  d  herein,  is 
authorized  immediately. 

Incorporation  by  refurer  en:  The  ' 
incorporation  by  reference  of  certain 
publications  listed  in  this  inal  rule  is 
approved  by  the  Director  c  f  the  Office 
of  the  Federal  Register  as  i  if  July  5, 
19fi4. 

FOR  FURTHER  INFOrlMATION  ( lONTACT: 
Diane  LaValle.  (202J  366^  4«8.  Office  of 
Hazardous  Materials  Stanc  ards. 
Research  and  Special  Prog  ams 
Administration.  U.S.  Depa  -tmenl  of 
Transportation,  Washingtofi.  DC  20590- 
0001. 

SUPPLEMENTARY  INFORMATK  N:  This  rilial 
rule  makes  changes  to  the  lazardous 
Materials  Regulations  (HM  <;  49  CFR 
parts  171-180)  based  on  ei  her  requests 
from  industry  or  agency  in  tiative. 
These  changes  clarify  and  (  orrect 
f:ertain  inconsistencies  appearing  in  the 
HMR.  add  a  specific  shippi  ng 
description  currently  authc  rized  by 
approval,  and  update  certa  n  standards 
incorporated  by  reference  i  nder  §  171.7. 
These  changes  impose  no  i  e\v 
requi.'ements  on  persons  si  bject  to  the 
HMR  and  do  not  adversely  affect  safety. 

The  following  is  a  discus  ;ion  of  the 
changes  made  under  this  fi  lal  nde. 

Section  171.7 

RSPA  received  .several  re  }uests  to 
update  various  standards  ci  rrently 
incorporated  by  reference  i  i  the  table 
contained  in  §  171.7(a)(3). '  hcse 
standards  are  as  follows: 

Tho  (V.lc  Ridge  Instituli-  for .'  .i(!n(.e  aiul 
Education  requested  R.SPA  to  i  icorporate 
into  the  HMK  th«;  liitest  Aninri(  in  National 
•Standards  Institute.  Inc.  (ANSi  jjaniphltt. 
ANSI  N14.1--1990.  ontitind  "I'laniuni 
Hpxafluoridu — I'ackaging  for  T,  ansport." 
Incorp<iraling  the  1990f!dition  )fthe 
standard  into  the  HMR  will  enf  ante  uranium 
hexafluuridc  transjwrtation  safi  ty  by 
recognizing  the  use  of  packagin  ;s  tatjricatjid 
to  certain  updated  indu.^Irial  S{:  k  ifii.dtions 
and  standards.  The  1990  standi  rri  also 
contains  specific  infonnation  o  i  the  reuse  of 
valves  nnd  various  editorial  cla  ification.s. 
.lection  173.420  of  the  HMR  pp  ii.its  uranium 
hexafluofwle  to  he  transported  i  ^  pa(  kagings 
designed,  fahrirateii.  insfjorted,  t<'ste(i  and 
marked  in  acconiance  n  ith  tt.-.T  i'.r.  DOT  and 
mdustry  standards  that  include  patkaging.s 
fcibricdted  to  the  .^N.SI  N14.1  (1  187.  lir.J.  or 
1971  edition)  in  effect  at  the  tin  e  the 
packaging  was  manufactured.  T  lis  section 
also  provides  that,  before  initial  filling  a.nd 
during  periodic  inspection  and  est.  the 
packagings  must  be  cleaned  in  i  ccordanco 
with  the  ANSI  N14.1  n;quireme  its. 

The  American  Pyrotechnic  Ai  socialion 
(AI'A)  petitiuned  (P-1174)  to  uf  dale  APA 
.Standard  87-1.  entitled  •Standi  rd  for 
Construction  and  Approval  for 
Transportation  of  Fireworks  anr  Novelties." 
from  the  September  1987  editioi   to  the  April 


1993  edition.  APA  Standard  87-1  contains 
procedures  for  construction  and  approval  for 
transportation  of  new  fireworks  and  novelty 
items.  In  the  revised  standard,  the  shipping 
descriptions,  hazard  classes,  and  section 
references  are  consistent  with  the  current 
HMK  The  revised  standard  al.so  has  been 
expanded  to  offer  guidance  on  conducting 
the  fireworks  stability  test,  and  to  address 
packaging  requirements.  CX-number 
markings,  and  transitional  provisions. 

The  Association  of  American  Railroads 
(AAR)  petitioned  (P-n93)  to  update  "AAK 
Manual  of  Standards  and  Recommended 
Pmctif  es.  Section  C— Part  III.  Specification 
for  Tank  Cars.  Spt;(.ification  .M-1002."  from 
the  1988  edition  to  the  September  1,  1992 
edition.  The  revised  A.AR  publication 
contains  updated  discussions  of  matters  such 
as  repair  of  cracks,  weld  overlay,  inspection 
of  rubb«;r-lincd  tank  cars,  and  the  renewal  of 
approvals  for  valves  and  fittings. 

The  C>>mpressed  Gas  Association  (CGA) 
petitioned  (P-1 19h)  to  update  CGA  Pamphlet 
C-7.  entitled  "A  Guide  for  the  Preparation  of 
Precautionary  Markings  for  Compressed  Gas 
Containers,  appendix  A."  from  the  April  15, 
198J  edition  to  the  1992  (sixth)  edition.  In 
the  1992  ouitlon,  revisions  have  been  made 
to  the  shipping  descriptions  for  consistency 
with  the  current  HMR. 

The  Institute  of  Makers  of  Explosives  (IME) 
petitioned  (P-1171)  to  update  IME  .Safety 
Library  Publication  22  (IME  Standard  22) 
entitled  •Recommendation  for  the  Safe 
Transportation  of  Detonators  in  a  Vehiclt; 
with  Certain  Other  Explosive  Materials," 
hum  the  January  1,  1985  edition  to  the  May 
1993  edition  This  standard  contains 
infonnation  relative  to  the  use  and 
construction  of  IME-22  containers  or 
compartments  for  the  transport  of  certain 
detonators.  Section  173.03  authorizes  the  use 
of  these  containers  and  com|>artnients  for 
packaging  detonators  and  §  177.835(g) 
authorizes  the  transportation  of  these 
packages  on  the  same  transport  vehicle  with 
other  explosives.  The  IME  standard  is  us<:d 
extensively  by  safety  personnel  in  the 
commercial  explosives  industry  for  training 
purposes  and  by  users  of  explosives.  In  the 
revised  standard,  the  shipping  descriptions, 
hazard  classes,  and  section  references  have 
hei;n  revised  for  consistency  with  recent 
r  hanges  to  the  HMR. 

RSPA  has  reviewed  these  updated 
standards.  RSPA  found  no  provisions 
that  would  impose  additional 
rf;quir.smi;uts  aild  agrees  that  they 
.•ihould  be  incorporated  bv  reference. 

With  regard  lo  the  .\Afi  .standards 
referenced  in  «j  171.7.  the  table  contains 
separate  entries  for  'A/.R  Specification 
for  Tank  Cars.  Specification  M-1002. 
198H"  and  "AAR  Specification  for  Tank 
Cars.  Specification  M-1002.  Section  C— 
Part  III.  September  19«8."  which  nre  the 
same  standard.  The  first  entry  is 
removed,  and  the  second  entry  is 
revised  to  clarify  that  this  standard  is 
contained  in  the  AAR  Manual  of 
Standards  of  Recommended  Practices. 
These  changes  were  proposed  under  a 
separate  rulemaking  action  [Docket 


HM-197:  May  7.  190.3;  58  FR  272.'-.7l 
and  were  supported  by  commenters. 
They  are  merely  finalized  under  this 
docket. 

Sections  172.101  and  172.102 

LME  and  several  explosives 
companies  jointly  petitioned  (P-1141) 
to  amend  the  Hazardous  Materials  Table 
(the  Table)  in  §  172.101  to  reinstate  an 
entry  for  "Ammonium  nitrate  fertilizer, 
lIN20r)7."  This  shipping  description 
was  one  of  six  entries  for  ammoniimw 
nitrate  fertilizers  removed  from  the 
Table  under  a  revised  final  rule  issued 
December  20.  1991  [Docket  HM-181;  .56 
FR  06124).  Although  tiiese  descriptions 
are  contained  in  the  United  Nations" 
Recommendations  on  the  Transport  of 
Dangerous  Goods  (UN 
Recommendations),  they  were  removed 
be<.au.se  RSPA  found  them  confusing 
and  difficult  to  use.  However, 
petitioners  assert  that  this  shipping 
description.  "Ammonium  nitrate 
fertilizer.  UN2067."  has  been  used 
widely  for  many  years  and  the  domestic 
industry  has  relied  upon  the  "Definition 
and  Test  Procedures  for  Ammonitmi 
Nitrate  Fertilizer."  published  by  The 
Fertilizer  Institute,  to  ensure  the 
stability  of  their  maierial.  Petitioners 
stated  that  their  vehicle  placards, 
shipping  papers,  and  industry  training 
procedures,  including  emergency 
response  training,  rely  on  the 
identification  number  "2067."  They 
as.serled  that  it  would  be  a  questionable 
expenditure  of  time  and  money  for  them 
to  convert  their  placards,  documents 
and  training  procedures  to  show  a 
different  identification  number.  RSPA 
agrees  with  the  petitioners  that  adequate 
justification  exists  for  reauthorizing  the 
description  "Ammonium  nitrate 
fertilizer.  UN2067."  RSPA  issued  an 
approval  (CA  93-10006)  authorizing  use 
of  the  description  "Amniouiiim  nitrate 
fertilizer.  UN2067"  not  meeting  Cla.ss  1 
(explosive)  criteria.  Therefore,  in  this 
final  rule,  "Aiimionium  nitrate  fertiliz<!r 
5.1,  UN2067,  HI"  is  added  to  the  Table, 
subject  to  Special  Provision  23.  KSPA  is 
also  adding  Special  Provision  23  in 
«5 172.102(c)(1)  stipulating  that  material 
shij)pw!  oc  transported  under  this 
description  may  not  meet  Cla.ss  1 
(explosive)  criteria. 

Amalgamet  Canada  petitioned  (P- 
1171)  to  amend  the  entry  "Titanium 
Tetrachloride"  in  the  Table  by  removing 
Special  Provision  N41,  which  does  not 
allow  any  packaging  material  to  be 
made  of  metal  construction.  RSPA 
agrees  that  removal  of  N41  would 
eliminate  an  inconsistency  with  Special 
Provisions  B32  and  T45.  which  allow 
the  use  of  certain  containers  tnade  of 
stainless  steel. 
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RSPA  is  amending  Special  Provision 
Bl3  to  extend  the  September  1.  1993 
date  for  construction  of  cargo  tanks  that 
are  equivalent  to  MC  306  cargo  tank 
specifications  until  August  31,  1995. 
This  change  is  consistent  with  a  final 
rule  authorizing  the  continued 
construction  of  MC  306  cargo  tanks 
until  August  31,  1995  |Do<:ket  HM-183, 
January  12,  1994;  59  FR  1784). 

Section  173.34 

Paragraph  (e)(15)(i)  was  revised  under 
.    Docket  HM-166X  |58  FR  50496; 
September  27,  1993)  to  al)ow  DOT  3A 
and  3AA  cylinders  over  35  years  old  to 
be  retested  every  10  years  rather  than 
every  f.vp  years,  provided  they  were 
manufactured  after  Decem.ber  31,  1945. 
However,  §  173.34(e)(15)(v)  continues  to 
allow  only  cylinders  less  then  35  vears 
old  to  be  stamped  with  a  five- point  star 
showing  that  these  cylinders  may  be 
tested  every  10  years.  Therefore,  in  this 
final  rule.  §  173.34(e)(15)(v)  is  revised, 
for  consistency  with  paragraph 
(e)(15)(i),  to  permit  cylinders 
manufactured  after  IJecember  31. 1945. 
to  be  stamped  with  a  five-point  .star. 
Also,  because  cylinders  manufactured 
on  or  before  December  31.  1945.  do  not 
qualify  for  a  ten-year  retest  period  under 
these  provisions,  the  wording  of 
paragraph  (e)(15)(i)  has  been  siniplified. 
Paragraph  (e)(17)  requires  DOT  8  and 
SAL  acetylene  cylinders  to  be 
requalified,  on  a  phase-in  basis,  in 
accordance  with  CGA  Pamphlet  C-13. 
Because  many  acetylene  cylinder 
owners  voluntarily  complied  with  CGA 
Pamphlet  C-13  prior  to  issuance  of  the 
final  rule,  RSPA  granted  an  exception, 
in  paragraph  (e)(17)(ii),  for  all  cylinders 
requalified  and  marked  in  accordance 
with  the  CGA  pamphlet  before  January 
15,  1993.  The  time  required  for  RSPA  to 
implement  the  registration  procedures 
for  acetylene  cylinder  retesters  resulted 
in  a  backlog  of  requests.  To  alleviate 
unnecessary  burdens  to  industry,  RSPA 
has  allowed  retesters  to  continue 
requalifying  and  marking  the  cylinders 
in  accordance  with  CGA  Pamphlet  C- 
13.  Accordingly,  the  date  in  paragraph 
(e)(17)(ii)  is  revised  to  reflect  an 
extension  to  October  1,  1994. 

Section  173.225 

In  paragraph  (b),  in  Note  9  following 
the  "Organic  Peroxides  Table,"  the 
reference  to  "§  173.225(e)(3)(v}"  is 
corrected  to  read  "§173.225(e)(3}(ii).' 

Section  173.247 

In  revisions  to  a  final  rule  concerning 
the  transport  of  elevated  temperature 
materials  [Docket  HM-198A;  58  FR 
3344;  January  8,  1993|.  RSPA  revised 
the  bulk  packaging  requirements  for  the 


transport  of  asphalt  by  highway  in 
§  173.247.  In  paragraph  (g)(l)(iii)(B).  to 
ensure  that  a  reclosing  pressure  relief 
device  is  not  rendered  inoperable  by 
viscous  lading.  RSPA  allowed  an 
opening  with  a  maximum  three-inch 
nominal  pipe  diameter.  The  maximum 
effective  area  of  the  opening  was 
incorrectly  given  as  45  cm^  (7.1  in^). 
The  correci  maximum  effective  area  is 
48  cm2  (7.4  in^}.  This  final  rule  corrects 
this  error. 

Sections  173.302  and  173.304 

Sections  173.302(h)  and  173.304(g) 
provide  that  mixtures  meeting  Division 
2.3.  Hazard  Zone  A,  must  confonn  to 
§  173.40.  These  provisions  are  revised  to 
clarify  that  §  173.40  applies  to  a  pure 
gas,  as  well  as  a  gas  mixture,  meeting 
Division  2.3,  Hazard  A. 

Section  173.306 

In  a  final  rule  published  on  December 
20,  1991  [Docket  HM-181;  56  FR 
66124],  RSPA  revised  the  limited 
quantity  provisions  in  §  173.3U6(b)(3)  to 
include  Division  6.1  Packing  Group  III 
materials.  Through  an  oversight,  a 
similar  revision  was  not  made  to  the 
aerosol  provisions  contained  in 
paragraph  (a)(3).  Therefore,  in  this  final 
rule.  RSPA  is  amending  paragraph  {a)(3) 
by  adding  the  phra.se  "(other  than  a 
Division  6.1  Packing  Croup  III 
material)." 

Section  1 73.420 

In  paragraph  (a)(2)(i),  the  1990 
revision  of  AiNSI  N14.1  is  added  to  the 
earlier  editions  of  ANSI  N14.1  cited  in 
this  paragraph.  Also,  in  paragraph  (b), 
the  reference  to  ANSI  Standard  N14.1- 
1987  is  updated  to  1990.  These  changes 
are  made  for  consistency  with  the 
incorporation  by  reference  of  the  1990 
edition  of  this  standard  under  this  final 
rule. 

Section  174.25 

The  example  provided  in  paragraph 
(t.)  is  revi.sed  by  adding  the  wording  "PG 
H"  to  reflect  a  complete  basic 
description,  as  stated  in  the  sentence 
preceding  the  example. 

Section  178.503 

The  17th  Session  of  the  UN 
Committee  of  Experts  on  the 
Transportation  of  Dangerous  Goods 
adopted  amendments  for  incorporation 
in  the  eighth  revised  edition  of  the  UN 
Recommendations.  One  amendment 
provides  that  UN  markings  on  certain 
steel  drums  must  include  the  thickne^ 
of  the  packaging  material  to  the  nearest 
tenth  of  a  millimeter;  however,  the 
amendment  does  not  require  the 
marking  to  contain  a  unit  of 


measurement  (i.e.,  "mm").  Section 
178.503(a)(9)  states  that  the  marking 
must  include  the  "mm"  abbreviation  for 
millimeters  as  part  of  the  thickness 
marking  for  metal  and  plastic  drums 
and  jerricans  intended  for  reuse  or 
reconditioning  as  single  packagings  o 
the  outer  packagings  of  composite 
packagings.  For  consistency  with  the 
eighth  revised  edition  of  the  UN 
Recommendations,  paragraph  (a)(9)  is 
revised  to  clarify  that  the  marked 
thicknesses  must  be  shown  to  the 
nearest  tenth  of  a  millimeter  and  to 
reflect  that  the  "mm"  abbreviation  is  not 
required.  Recognizing  that  some 
manufacturers  may  choose  to  include 
the  "mm"  abbreviation  or  may  already 
be  including  the  "mm"  in  drums 
markings,  the  provision  allows  marking 
of  the  "mm"  symbol  on  a  permissive 
basis.  Corresponding  minor  editorial 
changes  are  made  to  the  UN  marking 
examples  shown  in  paragraphs  (d)(2)(ii) 
and  (d)(3). 

Section  178.505 

In  §  178.505,  a  typographical  error  is 
corrected  in  the  last  sentence  of 
paragraph  (b)(1)  by  changing  the 
reference  from  "§  178.503(a)(10) "  to 
"«>  178.503(a)(9).  • 


Section  178.506 

In  §  178.506.  a  typographical  error  is 
corrected  in  the  last  sentence  of 
paragraph  (b)(1)  by  changing  the 
referenct?  from  "§'l78.503(a)(10)  '  to 
"§  178.503(a)(9)." 

Section  178.509 

In  §  178.509,  a  typographical  error  is 
corrected  in  the  last  sentence  of 
paragraph  (b)(4)  by  changing  the 
reference  from  "§"l78.503(a)(10) "  to 
"§  178.503(a)(9)." 

Section  178.511 

In  §  178.511.  a  typographical  error  is 
corrected  in  the  last  sentence  of 
paragraph  (b)(1)  by  changing  the 
reference  from  "§  178.503(a)(10)"  to 
"5178.503(a)(9)." 

Section  178.601 

In  §  178.601,  a  typographical  error  is 
corrected  in  the  first  sentence  of 
paragraph  (g)(7)  by  changing  the 
reference  from  "§  178.601  (g)(1)  and 
(g)(2)"  to  "§178.601  (g)(1)  through 

(gKfi)." 
Section  178.605 

In  §  178.605,  a  typographical  error  is 
corrected  in  the  last  sentence  of 
paragraph  (b)  by  changing  the  reference 
from  the  "Associate  Administrator  of 
Hazardous  Materials  Safety"  to 
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"Associate  Administrator  for  Hazardous 
Materials  Safety." 

Section  178.606 


of  the  AAR 
s  updated 
1992 


correcting 


In  §  178.606.  a  typographifcil  error  is 
corrected  in  the  third  senten::e  of 
paragraph  (b)  by  changing  th  b  reference 
from  the  "Associate  Admini  ;trator  of 
Hazardous  Materials  Safety"  to 
"Associate  Administrator  fo(  Hazardous 
Materials  Safety." 

Section  179.105-7 

In  §  179.105-7.  in  paragrn|jh  (b).  the 
reference  to  the  1976  edition 
Specifications  for  Tank  Cars 
to  reference  the  September  1 
edition. 

This  final  rule  will  facilitaje 
compliance  with  the  HMR  bi| 
errors,  clarifying  provisions  i  nd 
updating  obsolete  matter  inci  irporated 
by  reference.  All  of  the  chanf  es  are 
noncontroversial.  With  reganl  to  matter 
incorporated  by  reference,  thfere  is  a 
need  to  update  IME  Standarc  22  as 
quickly  as  possible  to  avoid 
misunderstandings  that  can  e  dversely 
affect  the  safe  transportation  )f 
detonators.  Other  provisions  )f  this  rule 
provide  minor  relief  from  reg  ilatorv 
provisions  which  will  have  ai  i 
immediate  benefit  to  the  affec  led 
entities.  For  these  reasons,  Ri  PA  has 
determined  that  public  noti<:t  and 
comment  procedures,  prior  tc  adoption 
of  this  final  rule,  are  not  requ  red  under 
the  Administrative  Procedure  .'Kct  (5 
U.S.C.  551  etstq). 

Regulatory  Analyses  and  Not  ces 

A.  Executive  Order  12866  one  DOT 
Regulatory  Policies  and  Proce  iures 

This  final  rule  is  not  consid  ired  a 
significant  regulatory  action  under 
section  3(fl  of  Executive  Orde  12866 
and.  therefore,  was  not  subjec  to  review 
by  the  Office  of  Management ;  nd 
Budget.  The  rule  is  not  consic^red 
significant  under  the  regulat 
and  procedures  of  the  Departrient  of 
Transportation  (44  FR  11034;  ^'ebruary 
26,  1979).  The  impacts  of  the  (hanges 
are  so  minimal  that  a  regulatoi  y 
evaluation  is  unnecessary". 

B.  Executive  Order  12612 

This  final  rule  has  been  ana 
accordance  with  the  principl 
criteria  in  Executive  Order  12 
("Federalism").  The  Hazard 
Materials  Transportation  Act 
expre.ss  preemption  provision; 
U.S.C.  1811)  that  preempt  a  nc 
requirement  if  (1)  compliance 
the  non-Federal  and  the  Feder  il 
requirement  is  not  possible;  (2 
Federal  requirement  creates  an 
to  accomplishment  of  the  Federal 


> 


lei 


lou; 


regulations;  or  (3)  it  is  preempted  under 
49  App.  U.S.C  1804(a)(4).  concerning 
certain  covered  subjects,  or  49  App. 
U.S.C.  1804(b),  concerning  highway 
routing.  Covered  subjects  are: 

(il  The  designation,  description,  and 
classification  of  hazardous  materials; 

(ii)  The  paclcing,  repacking,  handling, 
iatx'ling.  marking,  and  placarding  of 
hazardous  mHteriais: 

(iii)  The  preparation,  execution,  iind  use  of 
shipping  documents  pertaining  to  hazardous 
mat<Ti<iis  and  ref|uircmcnts  respecting  the 
numlv-ir.  content,  and  placement  of  such 
diK.uments; 

(iv)  The  ivritten  notificHtion,  recortling. 
and  reporting  of  the  unintentional  release  in 
transportation  of  hazardous  materials;  or 

(v)The  design,  manufacturing,  fabrication, 
miirking.  maintenance,  reconditioning, 
repairing,  or  testing  of  a  package  or  container 
which  is  represented,  marked,  certified,  or 
suliJ  as  qualified  for  use  in  the  transpfirtafion 
of  hiizjirdous  materiuls. 

49  App.  U.S.C.  1804(a)(4)(A)  and  (B). 

This  rule  concerns  the  description 
and  handling  of  hazardous  materials 
This  rule  preempts  State,  local,  or 
Indian  tribe  requirements  in  accordance 
with  the  standards  set  forth  above.  The 
•HMTA  (49  App.  U.S.C.  1804(a)(5)) 
provides  that  if  DOT  issues  a  regulation 
concerning  any  of  the  covered  subjects 
after  November  16,  1990.  DOT  must  • 
determine  and  publish  in  the  Federal 
Register  the  effective  date  of  Federal 
preemption.  That  effective  date  may  not 
be  earlier  than  the  90th  day  following 
the  date  of  issuance  of  the  final  rule  and 
not  later  than  two  years  after  the  date  of 
issuance.  RSPA  has  determined  that  the 
effective  date  of  Federal  preemption  for 
the  requirements  in  this  rule  concerning 
covered  subjects  is  October  1,  1994. 
Thus,  RSPA  lacks  discretion  in  this 
area,  and  preparation  of  a  federalism 
assessment  is  not  warranted. 


zed  in 
and 


01  y  policies      (^  Regulatory  Flexibility  Act 

I  certify  that  this  final  rule  will  not 
have  a  signific^int  economic  impact  on 
a  substantial  number  of  small  entities. 
This  rule  relaxes  certain  provisions  that 
apply  to  hazardous  materials  shippers, 
carriers  and  packaging  manufacturers, 
some  of  whom  are  small  entities.  This 
final  rule  should  result  in  minor  cost 
savings  to  affected  entities.  It  also 
reduces  confusion  by  incorporating  by 
reference  the  latest  editions  of  certain 
standards  that  have  been  revised  for 
consistency  with  the  current  HMR. 

D.  Paperwork  Reduction  Act 

There  are  no  new  information 
collection  requirements  in  this  final 
nde. 


fl2 


Qontains 
(49  App. 
i-Federal 
vith  both 


the  non- 
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law  or 


E.  Regulation  Identifier  Number  (RIN) 

A  regulation  identifier  number  (RIN) 
is  assigned  to  each  regulatory  action 
listed  in  the  Unified  Agenda  of  Federal 
Regidations.  The  Regulatory-  Information 
Service  Center  publishes  the  Unified 
Agenda  in  April  and  October  of  each 
year.  The  RIN  number  contained  in  the 
heading  of  this  document  can  be  used 
to  cross-reference  this  action  with  the 
Unified  Agenda. 

List  of  Subjects 

49  CFR  Part  171 

Exports,  Hazardous  materials 
transportation.  Hazardous  waste. 
Imports.  Incoiporation  by  refereni:e. 
Reporting  and  recordkeeping 
requirements. 

40  CFR  Part  1 72 

Hazardous  materials  transportation. 
Hazardous  waste.  Labels,  Markings. 
Packaging  and  containers.  Reporting 
and  re<:ordkeeping  requirements. 

49  CFR  Port  173 

Hazardous  materials  transportation. 
Packaging  and  containers.  Radioactive 
materials.  Reporting  and  recordkeeping 
requirements,  Uranium. 

49  CFR  Part  174 

Hazardous  materials  transportation. 
Radioactive  materials,  Railroad  safety. 

49  CFR  Part  1 78 

Hazardous  materials  transportation. 
Motor  vehicle  safety,  Packagings  and 
containers.  Reporting  and  recordkeeping 
requirements. 

49  CFR  Part  179 

Hazardous  materi-als  transportation. 
Railroad  safety,  Reporting  and 
recordkeeping  requirements. 

In  consideration  of  the  foregoing.  Title 
49.  chapter  I,  subchapter  C  of  the  Code 
of  Federal  Regulations,  is  amended  as 
set  forth  below: 

PART  171— GENERAL  INFORMATION. 
REGULATIONS,  AND  DEFINITIONS 

1.  The  authority  citation  for  part  171 
continues  to  read  as  follows: 

Authority:  49  App.  U.S.C  1802,  180:t, 
18C4.  ISO.S.  1808,  1815  and  1818;  49 CFR 
part  1. 

§171.7    [Amended] 

2.  In  §  171.7,  in  the  table  in  paragraph 
(a)(3),  the  following  changes  are  made: 

a.  Under  "American  National 
Standards  Institute,  Inc.,"  in  column  1. 
the  entry  "ANSI  N14.1  Standard  for 
Packaging  of  Uranium  Hexafluoride  for 
Transport.  1971. 1982  and  1987 
Editions."  is  revisetl  to  read  "ANSI 
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Nl4,l  Standard  for  Packaging  of 
Uranium  Hexafluoride  for  Transport. 
1971,  1982.  1987  and  1990  Editions.". 

b.  Under  "American  PyTotechnics 
Association  (APA),"  in  column  1,  the 
entry  "APA  Standard  87-1,  Standard  for 
Construction  and  Approval  for 
Transportation  of  Fireworks  and 
Novelties,  September  1987  Edition."  is 
revised  to  read  "APA  Standard  87-1, 
Standard  for  Construction  and  Approval 
for  Transportation  of  Fireworks  and 
Novelties,  April  1993  Edition.". 

c.  Under  "Association  of  American 
Railroads,"  in  column  1,  the  entry 
"AAR  Specification  for  Tank  Cars. 
Specification  M-1002,  1988"  is 
removed  and,  in  Column  2,  the  entry 
"173.31;  179.100"  is  removed. 

d.  Under  "Association  of  American 
Railroads,"  in  column  1,  the  entry 
"AAR  Specification  for  Tank  Cars, 
Specification  M-1002.  Section  C— Part 
III.  September  1988"  is  removed  and  the 
entr\-  "179.6;  179.12;  179.100;  179.101; 
179.102;  179.103;  179.105;  179.200; 

1  "9.201:  179.220;  179.300;  179.400"  is 
o'moved  from  column  2 


e.  Under  "Association  of  American 
Railroads."  the  entry  "AAR  Manual  of 
Standards  and  Recommended  Practices, 
Section  C— Part  III.  Specification  for 
Tank  Cars.  Specification  M-1002, 

September.  1992 173.31;  179.6; 

179.12;  179.100;  179.101;  179.102; 
179.103;  179.105;  179.200;  179.201; 
179.220;  179.300;  179.400"  is  added. 

f  Under  "Compressed  Gas 
Association,  Inc."  in  column  1,  the 
entr>'  "CGA  Pamphlet  C-7,  A  Guide  for 
the  Preparation  of  Precautionary' 
Markings  for  Compressed  Gas 
Containers,  appendix  A,  issued  April 
15,  1983."  is  revised  to  read  "CGA 
Pamphlet  C-7,  A  Guide  for  the 
Preparation  of  Precautionary  Markings 
for  Compres.sed  Gas  Containers, 
appendix  \.  issued  1992  (fith  Edition)." 

g.  Under  "Institute  of  Makers  of 
Explosives,"  in  column  1,  the  entry 
"IME  Safety  Library'  Publication  No.  22 
(IME  Standard  22),  Recommendation  for 
the  Safe  Transportation  of  Detonators  in 
a  Vehicle  with  Certain  Other  Explosive 
Materials,  January  1,  1985."  is  revised  to 
read  "IME  Safety  Library  Publication 


No.  22  (IME  Standard  22), 
Recommendation  for  the  Safe 
Transportation  of  Detonators  In  a 
Vehicle  with  Certain  Other  Explosive 
Materials,  May  1993.". 

PART  172— HAZARDOUS  MATERIALS 
TABLE.  SPECIAL  PROVISIONS. 
HAZARDOUS  MATERIALS 
COMMUNICATIONS.  EMERGENCY 
RESPONSE  INFORMATION,  AND 
TRAINING  REQUIREMENTS 

3.  The  authority  citation  for  part  172 
continues  to  read  as  follows: 

Authority:  49  App.  U.S  C  1803,  1804, 
1805.  1808,  49  CFR  part  1.  unless  oiherwise 
noted 

4.  In  «j  172.101,  in  the  Hazardous 
Materials  Table,  the  following  entries 
are  revised  or  added  in  appropriate 
alphabetical  sequence: 

§172.101    Purpose  and  use  of  hazardous 
materials  table. 
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5.  In  <)  172.102.  in  paragraph  (c)(1). 
Spi'cial  Provision  21  is  addtd  to  read  as 
follows: 

§172.102    Special  provisions. 
•         •         *         •         . 

'    Ic)    *    •    • 
(!)••• 

OxIr'Spfxiiil  Provisions 

«  •  •  •  • 

■ii     Ammonium  nitfdto  fertilizer  may  not 
nwoX  thf>  liefinition  and  critfria  of  Class  1 


If'xplosive)  materi;)! 
suiic.hiiptnrl. 


i?il7:t^0()tthis 


§172.102    [Amended] 

B.  In  addition,  in  §  172.102,  in 
paragraph  (f:)(.3).  Special  Provision  Bi;j 
is  amended  in  the  introdiictor\-  text  by 
removing  the  wording  "September  1. 
Ifl93"  and  adding  in  its  place,  the 
wording  "August  31.  199')"./ 

PART  173— SHIPPERS-GENERAL 
REQUIREMENTS  FOR  SHIPMENTS 
AND  PACXAGINGS 

7.  The  authority  citation  ((jr()art  17:5 
continues  to  read  as  follows: 

.Authority:  44  App.  i;  S C.  IKO.'l,  180-1, 
(8(I.S,  IH06,  1807.  1808,  181  7;  4M  tlFK^wrt  1, 
tinlj'ss  (itherwise  noted. 

■  8.  In  §  173.34,  paragraph  (ej(ir))(i)  and 
the  first  sentence  in  paragraph  (e)(ir))(v). 
nre  revised  to  read  as  follows: 

§  173.34    Qualification,  maintenance  and 
use  of  cylinders. 

•        ..         .         , 

(e)    •    •    • 

(l.Tl     '     *     * 

(i)  The  cylinder  was  nuiiiutacliired 
after  December  31,  194."». 

•  *         •         •         • 

(v)  Fach  cviiiidor  is  Maniptrd  with  d 
-five-point  star  at  least  one-fourth  of  an 
inch  high  following  the  test  date.  *   *    * 

•  •        •         •        * 

9.  In  addition,  in  *}  173. .34,  the  hrsl 
sentence  in  paragraph  (e)(17)(ii).  the 
date  "January  15,  1993"  is  revised  to 
read  "October  1. 1994". 

§173.225    (Amended] 

10.  In  §  173.225.  in  paragraph  (b).  in 
.Note  9  following  the  "Organic  Peroxides 


Table."  the  reference  "173.225(e)(3)(v)" 
is  revised  to  read  "173.225(e)(3)(ii)". 

11.  In  §173.247,  paragraph 
(HKl)(iii)(B)  is  revised  to  read  as  follows: 

§173.247    Bulk  packaging  for  certain 
elevated  temperature  materials  (Class  9) 
and  certain  flammable  elevated  temperature 
materials  (Class  3). 

•        •        *         »         . 

(h)  *  •  • 

(1)   *    *   • 


(iii)   *    •    • 

(B)  For  transportation  of  asphalt  by 
highway,  a  safety  relief  device 
incorporating  a  frangible  disc  or  a 
permanent  opening,  each  having  a 
maximum  effective  area  of  48  cm  ^  (7.4 
in-);  or 


§173.302    (Amended] 

12.  In  §  17). 302,  in  paragraph  (h).  the 
wording  "poison  gases  and  poison  gas" 
is  added  immediately  after  "containing" 
and  before  "mixtures". 

§173.304    (Amended) 

13.  In  §  173.304,  in  paragraph  (g),  the 
wording  "poison  gases  and  poison  gas" 
is  added  immediately  after  "t:ontaining" 
and  before  "mixtures". 

§173.306    (Amended] 

14.  In  5, 173.300.  paragraph  (a)(3) 
introductory  text  is  amended  by  adding 
the  phrase  "(other  than  a  Division  6.1 
Packing  Group  JII  material)"  between 
the  words  "nonpoisonoiis"  and  "liquid" 
in  the  first  sentence. 

§173.420    [Amended] 

l.^i.  In  4)  173.42U,  the  following 
changes  are  made: 

a.  In  paragraph  (a)(2)(i).  the  year 
"1990,"  is  added  before  the  wording 
"1987,  1982  or  1971  '  within  the 
parentheses. 

b.  In  paragraph  (b)  "American 
National  Standard  N  14.1-1987"  is 
revised  to  read  "American  National 
Standard  N14. 1-1990".     -^ 

PART  174— CARRIAGE  BY  RAIL 

15a.  The  authority  citation  for  part 
174  continues  to  read  as  follows: 


Authority:  49  App.  U.S.C  1803.  1804, 
1H08;  4'J(:FR  1.5:i(e).  1.53.  App.  A  tffp.irtl. 

§174.25    [Amended] 

16.  In  §  174.25,  paragraph  (c),  in  the 
penultimate  sentence,  the  wording  "UN 
1255"  in  the  example  is  revised  to  read 
'UN  1255.  PC  11". 

PART  178-SPECJFiCATIONS  FOR 
PACKAGINGS 

17.  The  authority  citation  for  part  178 
continues  to  read  as  follows: 

Authority:  49  App.  IJ.S.i;.  1803.  1804, 
I  BUS,  1806.  1808:  49  CFR  p.irt  1. 

18.  In  §  178.503,  paragraph  (a)(9)  is 
revised  to  read  as  follows: 

§  178.503    Marking  of  packagings. 

(a)   •    •    * 

(9)  For  metal  or  plastic  drums  or 
jerri<uins  intended  for  reuse  or 
reconditioning  as  single  packagings  or 
the  outer  packagings  of  a  composite 
packaging  intended  for  reuse  or 
reconditioning,  the  minimum  thickness 
of  the  packaging  material  expres.sed  in 
millimeters.  Thicknesses  must  be 
marked  to  the  nearest  tenth  of  a 
millimeter.  The  thickness  expressed  in 
millimeters  may  be  indicated  by  the 
abbreviation  "mm".  Where  a  drum  is 
constructed  with  different  head  and 
body  thicknesses,  the  different 
thicknesses  may  be  marked  (e.g.,  "1.2- 
1.0"  for  drums  having  different  head 
and  body  thicknesses,  and  "0.8-1.0- 
1.2"  for  drums  having  different  toj) 
head,  body  and  bottom  head 
thickne.s.ses.  respectively):  and 


§  178.503    [Amended] 

19.  In  addition,  in  §  178.503.  in  the 
examples  shown  in  paragraphs  (d)(2)(ii) 
and  (d)(3),  the  illu.strations  arc  revised 
to  rc.'^  ns  follows: 

§  1 78.503    Marking  of  packagings. 
•         •         •         •         • 

(d)   •    •   • 
(2)    *    •    • 
(ii)    •    •    • 
aiLUNG  CODE  4gia-e(MM 
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§178.505    [Amended] 

20.  In  §178.505,  in  the 
of  paragraph  (b)(1)  the  refeifence 
'•178.503(a)(10)"  is  revised 
"178.5G3(a)(9)". 


Ia;t 


§178.506    [Amended] 

21.  In  §  178.506,  in  the  lafet  sentence 
of  paragraph  {b)(l)  the  reference 
'•178.503(a)(10)"  is  revised  [o  read 
"178.503(a)(9)". 


Ia:t 


§178.509    [Amended] 

22.  In  §178.509.  in  the 
of  paragraph  (b)(4)  the  reference 
"178  503(a)(10)"  is  revised 
"178.503(a)(9)". 


§178.511    [Amended] 

23.  In  §  178.511,  in  the  iait  sentence 
of  paragraph  (b)(1)  the  reference 
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1.0 
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USA\RS\10-85RL 


"178.503(a)(10)"  is  revised  to  read 
"178.503(a)(9)". 

§178.601    [Amended] 

24.  In  §  178.601,  in  the  first  sentence 
of  paragraph  (g)(7)  the  reference 

"§  178.601(g)(1)  and  (g)(2)"  is  revised  to 
read  "§  178.601(g)(1)  through  (g)(6)". 

§178.605    [Amended] 

25.  In  178.605,  in  the  last  sentence  of 
paragraph  (b)  the  reference  to  the 
"Associate  Administrator  of  Hazardous 
Materials  Safety"  is  revised  to  read 
"Associate  Administrator  for  Hazardous 
Materials  Safety". 

§178.606    [Amended] 

26.  In  178.606,  in  the  third  sentence 
of  paragraph  (b)  the  reference  to  the 
"Associate  Administrator  of  Hazardous 
Materials  Safety"  is  revised  to  read 
"Associate  Administrator  for  Hazardous 
Materials  Safety". 


PART  179— SPECIFICATIONS  FOR 
TANK  CARS 

27.  The  authority  citation  for  part  179 
continues  to  read  as  follows: 

Authority:  49  I)  S.C.  App.  1803. 1804. 
1805,  1806.  1808;  49  CFR  part  1,  unless 
otherwise  noted. 

§179.105-7    [Amended] 

28.  In  §  179.105-7,  in  paragraph  (b) 
the  wording  "1976  edition"  is  revised  to 
read  "September  1,  1992  edition". 

Issued  in  Washington,  DC  on  May  24, 
1994,  under  authority  delegated  In  49  CFK 
part  1. 

Ana  Sol  Gutierrez, 

Acting  Administrator,  Research  and  Special 

Programs  Administration. 

[FR  Doc.  94-13138  Filed  6-1-94;  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  tfiese  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
'ules. 


DEPARTMENT  OF  AGRICULTURE 

Foreign  Agricultural  Service 

7CFRPart6 

Section  22  Dairy  Import  Quotas 

AGENCY:  Foreign  Agricultural  Service. 
rSDA. 

ACTION:  Advance  notice  of  proposed  rule 
making. 

SUMMARY:  The  Foreign  Agricultural 
Service  of  the  Department  of  Agriculture 
is  considering  making  certain  technical 
changes  to  the  Import  Regulation  for 
dairy  products.  The  Department  is  also 
making  certain  changes  which  will 
enable  the  Department  to  implement  the 
commitments  undertaken  by  the  United 
States  under  the  Uruguay  Round  of 
Multilateral  Trade  Negotiations,  and 
forthcoming  implementing  legislation. 
DATES:  In  order  to  assure  consideration 
of  your  views  and  comments,  interested 
persons  are  invited  to  submit  written 
comments  regarding  proposed  changes 
on  or  before  August  1.  1994. 
ADDRESSES:  Mail  comments  to  Dairy 
Import  Quota  Manager,  Import 
Licensing  Group.  Import  Policies  and 
Trade  Analysis  Division,  room  5531-S. 
Department  of  Agriculture,  Washington, 
DC  20250.  All  written  comments 
received  in  response  to  this  advance 
notice  will  be  available  for  public 
inspection  in  room  5531,  South 
Building,  14th  and  Independence 
Avenue' SW.,  Washington,  DC  between 
the  hours  of  8  a.m.  and  4  p.m..  Monday 
through  Friday,  except  holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  P.  Warsack,  Dairy  Import  Quota 
Manager,  room  5541  South  Building, 
Department  of  Agriculture,  Washington, 
IX:  20250,  phone  (202-720-1342). 
SUPPLEMENTARY  INFORMATION: 
Regulations,  known  as  the  Import 
Regulations,  promulgated  by  the 
Department  of  Agriculture  and  codified 
at  7  CFR  6.20-6.34  provide  for  the 
issuance  of  licenses  to  importers  of 
certain  d.iiry  products  which  are  subject 
to  quotas  proclaimed  by  the  President 


pursuant  to  section  22  of  the 
Agricultural  Adjustment  Act  of  1933,  as 
amended  (7  U.S.C.  624).  Those  dairy 
products  covered  by  the  Import 
Regulation  may  only  be  entered  into  the 
United  States  by  or  for  the  account  of  a 
person  or  firm  to  whom  such  license  has 
been  issued  and  only  in  accordance 
with  the  terms  and  conditions  of  such 
license,  the  Import  Regulation,  and  the 
Harmonized  Tariff  Schedule  of  the 
United  States. 

Import  licenses  are  issued  on  a 
calendar  year  basis  and  each  license 
authorizes  the  license  holder  to  import 
a  specified  quantity  and  type  of  dairy 
product  from  a  specified  country.  The 
utilization  of  licenses  by  the  license 
holders,  and  entries  made  under  such 
licenses  are  carefully  monitored  by  the 
Department  of  Agriculture  and  the  U.S. 
Customs  Service. 

Rule  changes  of  a  technical  nature 
being  considered  by  the  Department 
include  modifications,  revisions,  and 
updating  with  respect  to:  Definitions: 
eligibility  requirements:  transfer  of 
eligibility;  allocation  of  annual  quotas 
and  issuance  of  licenses;  issuance  of  ex- 
quota  permits;  sales-in-transit;  records 
and  inspection;  and  suspension  and 
revocation  procedures. 

On  April  15,  1994,  the  United  States 
concluded  the  Uruguay  Round  of 
Multilateral  Trade  Negotiations  and 
entered  into  agreements  which  provide 
for  increased  market  access 
opportunities  for  most  products, 
including  dairy  products.  The  Uruguay 
Round  Agreement  on  Agriculture 
necessitates  the  development  of  new 
rules  to  implement  commitments 
undertaken  including  those  pertaining 
to:  Tariffication  and  modification  of 
existing  import  quotas  to  permit 
additional  entry  of  dairy  products; 
consolidation  of  certain  existing  dairy 
quota  products  as  provided  for  in  the 
Agreement;  and  methods  of 
administering  and  allocating  the  new 
tariff-rate  quota  system. 

Interested  persons  are  encouraged  to 
submit  their  comments,  views,  and 
suggestions  on  forthcoming  proposed 
changes  as  well  as  any  other  comments 
that  they  may  feel  appropriate. 


Signed  at  Washington.  DC,  on  April  28 
1994. 

Richard  B.  Schroeter, 

Acting  Administrator.  Foreign  Agricultuml 
Senice. 

IFR  Doc.  94-13362  Filed  6-1-94;  8:45  am] 
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Rural  Electrification  Administration 

7  CFR  Part  1710 

Credit  Support  of  Power  Supply 
Borrowers 

agency:  Rural  Electrification 

Administration,  USDA. 

ACTION:  Advance  notice  of  propos<*d 

rulemaking. 


SUMMARY:  The  Rural  Electrification 
Administration  (REA)  is  considering 
revising  its  policies  regarding  credit 
support  required  in  connection  with 
loans  to  power  supply  borrowers 
(G&T's)  and  is  hereby  soliciting 
comments  from  interested  parties  on 
issues  relating  to  credit  support. 
DATES:  Written  comments  and 
recommendations  must  be  received  by 
REA  by  July  18,  1994. 
ADDRESSES:  Written  comments  should 
be  addressed  to  F.  Lament  Heppe,  Jr., 
Deputy  Director,  Program  Support  Staff. 
Rural  Electrification  Administration, 
room  2234,  14th  and  Independence 
Avenue,  SW.,  Washington.  DC  20250- 
1500.  REA  requires  a  signed  original 
and  three  copies  of  all  comments  (7  CFR 
1700.30(e)).  All  comments  received  will 
be  made  available  for  public  inspection 
in  room  2234-S  (address  as  above) 
during  regular  business  hours  (7  CFR 
1.27  (b». 

FOR  FURTHER  INFORMATION  CONTACT:  F. 
Lament  Heppe.  Jr..  Deputy  Director, 
Program  Support  Staff,  room  22;34-S.  at 
the  above  address.  Telephone:  (202) 
720-0736. 

SUPPLEMENTARY  INFORMATION: 

Background 

REA-financed  cooperatives  arc 
generally  organized  on  a  two-tier  system 
with  power  supply  borrowers  providing 
wholesale  service  to  their  member/ 
owners,  the  distribution  cooperatives. 
The  power  supply  borrower  owns  or 
controls  generation  and  bulk 
transmission  facilities.  The  distribution 
members  own  the  facilities  necessary  to 
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serve  consumers  on  the 
Taken  together,  a  power 
borrower  and  its  distribu 
are  essentially  one  econoi  n 
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interest  between  the  pov 
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possible  a  highly  efficient 
structure  uniquely  suited 
REA's  constituency. 
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arrangement  (capacity,  fuel  agreements, 
purchased  power,  generation  statistics); 

d.  Construction  and  operating  ri.sk  of 
the  proposed  facility; 

e.. Quality  of  management  (strategic 
planning,  consumer  relations, 
experience,  depth,  capability, 
credibility,  response  to  changing 
environment); 

f.  Whether  the  borrower  is.  operating 
under  a  debt  restructure  agreement  with 
REA 

g.  Impact  on  distribution  member 
cooperative  rates;  and 

h.  Rate  competitiveness; 

i  Territorial  integrity. 

j.  Diversification  activity  and/or 
plans: 

k.  Analysis  of  accounting  practices  vs. 
industry-  practices. 

Comments  are  specifically  requested 
on  what  factors  should  he  considered, 
how  the  factors  should  be  weighted,  i.e. 
the  ranking  criteria,  and  on  when  REA 
should  generally  not  require  additional 
credit  support. 

REA  anti(  ipates  re.serving  the  right  to 
require  credit  support  on  any  loan  or 
loan  guarantee  it  deems  necessary. 

//.  Types  of  Support 

REA  is  also  requesting  input  on  the 
forms  of  credit  support  REA  should 
require  under  those  cin:umstances 
where  additional  credit  support  is 
required.  Respondents  should  consider, 
among  others,  in  addition  to  the  lien  on 
wholesale  power  contracts  and  all 
system  assets,  the  following  types  of 
support: 

a.  G&T  member  guarantees  of  loans 
made  to  a  G&T; 

b.  Guarantees  by  financial  institutions 
of  G&T  loans  in  lieu  of  member 
guarantees;  and 

c.  Letters  of  Credit  obtained  by 
members  in  lieu  of  a  guarantee. 

REA  is  also  requesting  comments  and 
suggestions  on  the  tenns  and  conditions 
that  would  attach  to  such  credit 
support.  Comments  are  specifically 
requested  on  the  concepts  of  joint  and 
.several  liability  of  guarantors,  liability 
caps,  pro  rata  sharing  of  liability, 
acceleration  of  the  support  obligations 
under  certain  circumstances, 
collateralization,  tenn,  and  termination. 

Aufhorif}-:  7  IJ  SC.  'J01-9.S0(b);  t»iil)li(.  Law 
<U>-,'->91;  Dfl<;nat!im  of  Authf.ri'.y  hy  the 
.SiM.TJ'tary  of  Asiiculturf .  7  CFR  2.2J; 
Dtlcoation  of  Authority  by  thf  lindcr 
.Sticretary  of  Small  Conimunitv  and  Kiir.ii 
Development,  7  CFK  2.72. 

Dated:  May  26.  1094 
Bob  J.  Nash, 

I  !niier  Secretary.  Small  dnmmunity  and  Rural 
Di;vdopmeiit. 

(FK  Dor.  9-)-13-102  Filrd  6-1-94;  8:4.'>  ani| 
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NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Part  72 
RIN315(>-AF02 

List  of  Approved  Spent  Fuel  Storage 
Casks:  Addition 

agency:  Nuclear  Regulatory 

Commission, 

ACTION:  Prnoosed  ni!e. 


SUMMARY:  The  Nuclear  Regulatory 
Commission  (NRC)  is  proposing  to 
amend  its  regulations  to  ndd  the 
Standardized  NUHOMS  Horizontal 
Modular  Storage  System  to  the  List  of 
Approved  Spent  Fuel  Storage  Casks. 
This  amendment  will  allow  the  holders 
of  power  reactor  operating  licenses  to 
store  spent  fuel  in  this  approved  cask 
under  a  general  licen.se. 
DATES:  Submit  comments  by  August  16. 
1994.  Comments  received  after  this  date 
will  be  considered  if  it  is  pradical  to  do 
.so.  but  the  Commission  is  able  to  a.s.sure 
consideration  only  for  comments 
received  on  or  before  this  date. 
ADDRESSES:  Send  comments  to:  The 
Secretary,  U.S.  Nuclear  Regulatory 
Commission,  Washington.  DC  ZO.SS."). 
ATTN:  Docketing  and  Service  Branch. 

Deliver  comments  to:  One  White  Flint 
North,  11.555  Rockville  Pike,  Rockviile, 
Maryland,  between  7:45  a.m.  and  4:15 
p.m.  Federal  workdays. 

Copies  of  the  comments  received  and 
the  environmental  assessment  and 
finding  of  no  significant  impact  can  hv. 
examined  at  the  NRC  Public  Document 
Room,  2120  I,  Street  NW.  (Lower  Level), 
Washington,  DC.  Single  copies  of  these 
documents  can  be  obtained  from  Mr.  C;. 
E.  Gundersen.  Office  of  Nuclear 
Regulator)-  Research,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555,  telephone  (301)  402-380,3. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
G.  E.  Cundersen,  Office  of  Nuclear 
Regulatory  Research,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555,  telephone  (301)  492-3803;  or 
Mr  K.  C.  Leu.  Office  of  Nuclear  Material 
Safety  and  Safeguards,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555,  telephone  (301)  504-2085. 

SUPPLEMENTARY  INFORMATION: 

Bdckground 

Section  218(a)  of  the  Nuclear  Waste 
Policy  Act  of  1082  (NWPA)  directs  that, 
*'|T|he  Secretary  |of  the  Department  of 
Energy  (DOK)!  shall  establish  a 
demon.stration  program  in  cooperation 
with  the  privale  sector,  for  the  dry 
storage  of  spent  nuclear  fuel  at  civilian 
power  reactor  sites,  witli  the  objective  of 
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establishing  one  or  more  technologies 
that  the  INuclear  Regulatory! 
Commission  may,  by  rule,  approve  for 
use  at  the  sites  of  civilian  nuclear  power 
reactors  without,  to  the  maximum 
extent  practicable,  the  need  for 
additional  site-specific  approvals  bv  the 
NRC."  Section  133  of  the  NVVPA  states, 
in  part,  that  "the  Commission  shall,  by 
rule,  establish  procedures  for  the 
licensing  of  any  technology  approved  by 
the  Commission  under  Section  218(a) 
for  use  at  the  site  of  any  civilian  nuclear 
power  reactor." 

To  implement  this  mandate,  the 
Commission  approved  dry  storage  of 
spent  nuclear  fuel  in  NRC-approved 
casks,  publishing  a  final  rule  on  10  CFR 
Part  72  entitled  "General  Licen.se  for 
Storage  of  Spent  Fuel  at  Power  Reactor 
Sites"  (55  PR  29181).  This  rule  also 
established  a  new  subpart  L  within  10 
CFR  part  72  entitled  "Approval  of  Spent 
Fuel  Storage  Casks,"  containing 
procedures  and  criteria  for  obtaining 
NRC  approval  of  dry  storage  cask 
designs. 

The  1990  rulemaking  listed  four  casks 
in  §  72.214  of  subpart  K  as  approved  by 
the  NRC  for  storage  of  spent  fuel  at 
power  reactor  sites  under  general 
license  by  persons  authorized  to  possess 
or  operate  nuclear  power  reactors.  Since 
then,  two  more  casks  have  been  listed 
in  §  72.214,  one  on  April  7,  1993  (58  PR 
17948)  and  another  on  October  5,  1993 
(58  FR  51762). 

Discussion 

This  proposed  rulemaking  would  add 
the  Standardized  NUHOMS  Horizontal 
Modular  Storage  System  to  the  list  of 
NRC  approved  casks  for  spent  fuel 
storage  in  §72.214.  Following  the 
procedures  specified  in  §  72.230  of 
Subpart  L,  VECTRA  Technologies.  Inc. 
(formerly  Pacific  Nuclear  Fuel  Services, 
Inc.  (PNFSI))  >  submitted  an  application 
for  NRC  approval,  together  with  a 
'Safety  Analysis  Report  for  the 
Standardized  NUHOMS  Horizontal 
Modular  Storage  System  for  Irradiated 
Nuclear  Fuel"  (SAR).  NUH-003. 
Revision  2.  dated  November  1993.  The 
NRC  evaluated  VECTRA's  submittal  and 
issued  a  draft  Safety  Evaluation  Report 
(SER)  on  VECTR.A'S  SAR  and  a  draft 
certificate  of  compliance  for  the 
Standardized  NUHOMS  Horizontal 
Modular  Storage  System.  On  January  24. 
1994.  Pacific  Nuclear  Systems.  Inc.. 
(parent  company  of  PNSFI)  changed  its 
name  to  VECTRA  Technologies.  Inc., 


'  On  lanuary  24.  1994. 1'ar.ific  Nuclear  Sysienis. 
int..  (parent  company  of  PNFSII  changed  its  name 
to  VECTRA  Technologies  Int 


after  it  acquired  ABB  Impell 
Corporation. 

Trie  NRC  is  proposing  to  approve 
VTCTRA's  Standardized  NUHOMS 
Modular  Storage  System  for  Irradiated 
Nuclear  Fuel,  for  storage  of  spent  fuel 
under  the  conditions  specified  in  the 
draff  certificate  of  compliance.  This 
cask,  when  used  in  accordance  with  the 
conditions  specified  in  the  certificate  of 
compliance  and  NRC  regulations,  will 
meet  the  requirements  of  10  CFR  Part 
72,  thus,  adequate  protection  of  the 
public  health  and  safety  would  be 
ensured.  This  cask  is  being  proposed  for 
listing  under  §  72.214.  "List  of 
Approved  Spent  Fuel  Storage  Casks"  to 
allow  holders  of  power  reactor  operating 
licensees  to  store  spent  fuel  in  this  cask 
under  a  general  license.  The  certificate 
of  compliance  would  terminate  20  years 
after  the  effective  date  of  the  final  rule 
listing  the  cask  in  §  72.214.  unless  the 
cask's  certificate  of  compliance  is 
renewed.  The  certificate  contains 
conditions  for  use  which  are  similar  to 
those  for  other  NRC  approved  casks, 
however,  the  certificate  of  compliance 
for  each  cask  may  differ  in  some 
specifics — such  as,  certificate  number, 
operating  procedures,  training  exercises, 
spent  fuel  specification.  The  draft 
certificate  of  compliance  for  the 
Standardized  NUHOMS  cask  and  the 
underlying  draft  SER.  are  available  for 
inspection  and  comment  at  the  NRC 
Public  Document  Room,  2120  L  Street, 
NW.  (Lower  Level),  Washington.  DC. 
Single  copies  of  the  proposed  certificate 
of  compliance  may  be  obtained  from  Mr. 
K.  C.  Leu,  Office  of  Nuclear  Material 
Safety  and  Safeguards.  U.S.  Nuclear 
Regulatory  Commission,  Washington. 
DC  20555.  telephone  (301)  504-2685. 

Submission  of  Comments  in  Electronic 
Format 

In  addition  to  the  original  paper  copy, 
commenters  are  encouraged  to  submit  a 
copy  of  the  letter  in  electronic  format  on 
IBM  PC-compatible  5.25-  or  3.5-inch 
computer  diskette.  Data  files  should  be 
provided  in  one  of  the  following 
formats:  WordPerfect,  IBM  Document 
Content  Architect ure/Revisable-Form- 
Text  (DCA/RFT).  or  unformatted  ASCII 
text. 

Finding  of  No  Significant 
Environmental  Impact:  Availability 

Under  the  National  Environmental 
Policy  Act  of  1969.  as  amended,  and  the 
NRC  regulations  in  Subpart  A  of  10  CFR 
Part  51.  the  NRC  has  determined  that 
this  rule,  if  adopted,  would  not  be  a 
major  Federal  action  significantly 
affecting  the  quality  of  the  human 
environment,  and  therefore,  an 
environmental  impact  statement  is  not 


required.  The  rule  is  mainly 
administrative  in  nature.  It  would  not 
change  safety  requirements  and  would 
not  have  significant  environmental 
impacts.  The  proposed  rule  would  add 
one  cask  known  as  the  Standardized 
NUHOMS  Modular  Storage  System  to 
the  list  of  approved  spent  fuel  storage 
casks  that  power  reactor  licensees  can 
use  to  store  spent  fuel  at  reactor  sites 
without  additional  site-specific 
approvals  by  the  NRC.  The 
environmental  assessment  and  finding 
of  no  significant  impact  on  which  this 
determination  is  based  are  available  for 
inspection  at  the  NRC  Public  Document 
Room.  2120  L  Street  NW.  (Lower  Level). 
Washington.  DC.  Single  copies  of  the 
environmental  assessment  and  finding 
of  no  significant  impact  are  available 
from  Mr.  G.  Gundersen.  Office  of 
Nuclear  Regulatory  Research.  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555.  Telephone  (301) 
492-3803. 

Paperwork  Reduction  Act  Statement 

This  proposed  rule  does  not  contain 
a  new  or  amended  information 
collection  requirement  subject  to  the 
Paperwork  Reduction  Act  of  1980  (44 
use.  3501  etseq).  Existing 
requirements  were  approved  by  the 
Office  of  Management  and  Budget. 
Approval  Number  3150-0132. 

Regulatory  Analysis 

On  luly  18,  1990  (55  FR  29181).  the 
Commission  issued  an  amendment  to  10 
CFR  Part  72.  The  amendment  prodded 
for  the  storage  of  spent  nuclear  fuel 
under  a  general  license.  Any  nuclear 
power  reactor  licen.see  can  use  these 
casks  if  (1)  they  notify  the  NRC  in 
advance.  (2)  the  spent  fuel  is  stored 
under  the  conditions  specified  in  the 
cask's  certificate  of  compliance,  and  (3) 
the  conditions  of  the  general  license  are 
met.  In  that  rulemaking,  four  spent  fuel 
storage  casks  were  approved  for  use  at 
reactor  sites,  and  were  listed  in  10  CFR 
72.214.  That  rulemaking  envisioned  that 
storage  casks  certified  in  the  future 
could  be  routinely  added  to  the  listing 
in  §  72.214  through  rulemaking 
procedures.  Procedures  and  criteria  for 
obtaining  NRC  approval  of  new  spent 
fuel  storage  cask  designs  were  provided 
in  10  CFR  72.230.  Subsequently,  two       ■ 
additional  casks  were  added  to  the 
listing  in  §72.214  in  1993. 

The  alternative  to  this  propo.sed 
action  is  to  withhold  certification  of  this 
new  design  and  give  a  site-specific 
licen.se  to  each  utility  that  propo.sed  to 
use  the  cask.  This  alternative  however, 
would  cost  the  NRC  more  time  and 
money  for  each  site-specific  review.  In 
addition,  withholding  certification 
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Further,  the  proposed  rule 
adverse  etTect  on  the  public 
safety. 

The  benefit  of  this  propose  I 
nuclear  power  reactor  lii 
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this  rule  will  not,  if  promulgated,  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  proposed  rule  affects  only  the 
licensing  and  operation  of  nuclear 
power  plants  and  cask  vendors.  The 
companies  that  own  these  plants  do  not 
fall  within  the  scope  of  the  definition  of 
"small  entities"  set  forth  in  the 
Regulatory  Flexibility  Act  or  the  Small 
Business  Size  Standards  set  out  in 
regulations  issued  by  the  Small 
Business  Administration  at  13  CFR  part 
121. 

Backiit  Analysis 

The  NRC  has  determined  that  the 
backfit  rule  (10  CFR  50.109  or  10  CFR 
72.62)  does  not  apply  to  this  profK)sed 
rule,  and  thus,  a  backfit  analysis  is  not 
required  for  this  proposed  rule  because 
this  amendment  does  not  involve  any 
provisions  which  would  impose  backfits 
as  defined  in  the  backfit  rule. 

List  of  Subjects  In  10  CFR  Part  72 

Manpower  training  programs.  Nuclear 
materials.  Occupational  safety  and 
health.  Reporting  and  recordkeeping 
requirements.  Security  measures,  Spent 
fuel. 

For  the  reasons  set  out  in  the 
preamble  and  under  the  authority  of  the 
Atomic  Energy  Act  of  1954,  as  amended; 
the  Energy  Reorganization  Act  of  1974, 
as  amended;  and  5  U.S.C  553;  the  NRC 
is  proposing  to  adopt  the  following 
amendments  to  10  CFR  part  72. 

PART  72— UCENSING 
REQUIREMENTS  FOR  THE 
INDEPENDENT  STORAGE  OF  SPENT 
NUCLEAR  FUEL  AND  HIGH-LEVEL 

RADIOACTIVE  WASTE 

The  authority  citation  for  part  72 
continues  to  read  as  follows: 

Authority:  Sees.  51,  53,  57,  62.  63,  65,  6a. 
81,  161.  182.  183,184,  186.  187.  189.  68  Stat. 
929.  930.  932.  933.  934.  935.  948.  953,  954, 
955,  as  amended,  sec.  234.  83  Stat.  444.  as 
amemled  (42  U.S.C.  2071.  2073.  2077.  2092. 
2093,  2095,  2099,  2111.  2201.  2232.  2233. 
2234.  2236.  2237,  2238.  2282):  sec.  274,  Pub. 
L.  86-373.  73  Stat.  688.  as  amended  (42 
U.S.C  2021);  sec.  201.  as  amended,  202,  206. 
88  Stat.  1242.  as  amended.  1244. 1246  (42 
ILS.C.  5841.  5842.  5846):  Pub.  L.  95-tOl.  sec. 
10.  92  Stat.  2951  (42  U.S.C.  5851);  sec.  102. 
Pub.  L  91-190,  83  Stat.  853  (42  U.S.C  4332): 
sots.  131.  132,  133,  135,  137,  141.  Pub.  I..  97- 
425,  96  Stat.  2229,  2230.  2232.  2241.  sec.  1  ;«, 
Pub.  L.  100-203,  101  Slat.  1330-1:35  (42 
U.S.C  101.51,  10152,  10153,  10155.  10157 
10161.10168). 

Section  72.44(g)  also  isr^ued  undrr  set;;;. 
142(b)  and  148(c),  (d).  Pub.  L.  ^0'.i-  203, 1C1 
Stat.  1330-232,  1330-236  (42  U.S.C. 
10162(b),  1068(c)(dj).  Section  72.46  aiio 
issued  under  sec.  189,  68  Stat.  955  (42  U.S.C 
2239);  sec.  134.  Pub.  L  97-425,  96  Stat.  2230 


(42  U.S.C  10154).  Section  72.96(d)  also 
Issued  under  sec.  145  (g).  Pub.  L.  100-203, 
101  Stat.  1330-235  (42  U.S.C  10165(g)). 
Subpart  J  also  issued  under  sees.  2(2),  2(15). 
2(19).  117(a),  141(h),  Pitb.  L.  97-^25,  96  Stat. 
2202,  2203,  2204,  2222,  2244,  (42  IJ.S.C 
10101, 10137(a),  10161(h)).  .Subparts  K  and  L 
are  also  issued  under  sec.  133,  98  Stat.  22.30 
(42  U.S.C  10153)  and  sec.  218(a),  96  Stat. 
2252  (42  U.S.C.  10198). 

In  §  72.214,  Certificate  of  Compliance 
1004  is  added  to  read  as  follows: 

§  72.21 4.    List  of  approved  spent  fuel 
storage  casks. 

•  •         *         »         * 

Certificate  Number:  1004 
SAR  Submitted  by:  VECTRA 

Technologies,  Inc. 
SAR  Title:  Safety  Analysis  Report  tor 

the  Standardized  NUHOMS 

Horizontal  Modular  Storage  System 

for  Irradiated  Nuclear  Fuel,  Revif^ion 

2 
Docket  Number:  72-1004 
Certification  Expiration  Date:  (20  years 

after  final  rule  effective  date) 
Model  Numbers:  NUHOMS-24P  for 

Pressurized  Water  Reactor  fuel; 

NUHOMS-52B  for  Boiling  Water 

Reactor  fuel. 

•  •        *        *        • 

Dated  at  Rockville,  Maryland,  this  12th  day 
of  May  1994. 

For  the  Nuclear  Regulatory  Commission. 
James  M.  Taylor, 
Executiiv  Director  for  Operations. 
IFR  Doc.  94-13385  Filed  6-1-94;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  No.  94-ASO-11] 

Proposed  Amendment  of  Class  E 
Airspace;  Nashville,  TN 

AGENCY:  Federal  Aviation 

Administration  (f  AA),  DOT. 

ACTION:  Notice  of  proposed  nilemaking. 

SUMMARY:  This  notice  proposes  to 
anieiid  Clasr.  E  airspace  at  Nashvjile 
International  Airport,  Tennes.see 
Runways  2C  nnd  2iX:  have  been 
extended.  Tha  C!nn:>  E  airspace 
extending  upv;ard  from  700  feel  above 
the  suif.ice  is  proposed  to  be  extended 
from  a  10-mi!e  radius  to  a  15-miJe 
radius  of  the  Na.shville  International 
-Airport  to  contain  IFR  operations  wilhirt 
controlled  airspace  for  these  runwavs. 
DATES:  Co:nmeiits  must  be  re<;eived  on 
or  hffnre  July  8,  ir>94. 
ADDRESSES:  Send  coninieiiis  on  the 
proposal  in  triplicate  to:  Federal 


Aviation  Administration.  Docket  No. 
94-ASO-ll,  Manager,  Sy.stem 
Management  Branch,  ASO-530.  P.O. 
Box  20636,  Atlanta,  Georgia  30320. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Assistant  Chief 
Counsel  for  Southern  Region,  room  530, 
1701  Columbia  Avenue,  College  Park, 
Georgia  ,30337;telephone  (404)  305- 
5200. 

FOR  FURTHER  INFORMATION  CONTACT: 
Wade  T.  Carpenter,  JR.,  Airspace 
Section,  Systems  Management  Branch, 
Air  Traffic  Division.  Federal-Aviation 
.Administration,  P.O.  Box  20636, 
Atlanta.  Georgia  30320;  telephone  (404) 
3n.=;-5586. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  the  proposed  rulemaking 
by  submitting  such  written  data,  views 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy  aspects  of 
the  proposal.  Communications  should 
identify  the  airspace  docket  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  ui.shing  the 
FAA  to  acknowledge  .^eceipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-add res.sed, 
stamped  postcard  on  which  the 
following  statement  is  made; 
"Comments  to  Airspace  DcK.ket  No.  94- 
ASO-ll."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
c-ommenter.  All  Communications 
re<»ived  before  the  specified  closing 
date  for  tximments  will  be  considered 
before  taking  action  on  the  proposed 
rule.  The  proposal  contained  in  this 
notice  may  be  changed  in  the  light  of 
comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  Office  of  the  Assistant 
Chief  Counsel  for  Southern  Region, 
room  530,  1701  Columbia  Avenue, 
College  Park.  Georgia  30337,  both  before 
and  after  the  closing  date  for  comments, 
A  report  summarizing  each  substantive 
public  contract  with  FAA  personnel 
concerned  with  this  rulemaki.-ig  will  be 
filed  in  the  docket. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration.  Manager, 
Systems  Management  Branch  (ASO- 


530),  Air  Traffic  Division,  P.O.  Box 
20636,  Atlanta,  Georgia  30320. 
Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRM's  should  also 
request  a  copy  of  Advisory  Circular  no. 
11-2A,  which  describes  the  application 
procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
amend  Cla.ss  E  airspace  at  Nashville 
International  Airport,  Tennessee. 
Runways  2C  and  20C  have  been 
extended.  Th-^  Class  E  airspace 
extending  upward  from  700  feet  above 
the  surface  Li  proposed  to  be  extended 
from  a  10-mile  radius  to  a  15-mile 
radius  of  the  Nashviiie  intemationai 
Airport  to  contain  IFR  operations  within 
controlled  airspace  for  these  runways. 
The  coordinates  for  this  airspace  docket 
are  based  on  North  American  Datum  83. 
Designations  of  Class  E  airspace 
extending  upward  from  700  feet  or  more 
above  the  surface  are  published  on 
Paragraph  6005  of  FAA  Order  7400.9A 
dated  June  17,  1993,  and  effective 
September  16,  1993,  which  is 
incorporated  by  reference  in  CFR  71.1 
effective  September  16,  1993.  The  Cla.ss 
E  airspace  designation  listed  in  this 
document  would  be  published 
subsequently  in  the  Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  en 
estatilished  body  of  technical 
regulations  for  u  hich  frequent  and 
routine  amendments  are  necessary  to 
ktiep  them  operationally  current.  It, 
therefore,  (1)  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  1,44  FR  11034;  February 
26.  1979):  and  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation  as 
the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  than  will 
only  affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule, 
when  promulgated,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulator)- 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  .safety.  Incorporation  by 
reference.  Navigation  (Air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 


PART  71-{AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  app.  1348(a),  1354(a). 
1510;  E.G.  10854,  24  FR  9565,  3  CFR,  1959- 
1963  Comp..  p.  389;  49  U.S.C  106(r):  14  CFR 
11.69. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400. 9A. 
Airspace  Designations  and  Reporting 
Points,  dated  June  17,  1993,  and 
effective  September  16. 1993,  is 
amended  as  follows: 

Piirn.  6005    Class  E  airspacfrnn^,:-:  ■■ .  t"ndinii 
upward  from  700  fr-et  or  inorvaLu,-  llit- 
surface  of  tJie  earth 
*  •  •  •  • 

ASO  TN  E5  Nashville.  TN  (Amcndedl 

Nashville  International  Airport,  TN 

(Lat.  38''07'31"N,  long,  86''40'35"VV1 
Smyrna  Airport 

(Lat.  36°00'32"  N,  long.  86°31'12"  W) 
Sumner  County  Regional  Air^wrt 

(Lat.  36°22'3'6"  N,  long.  86'"24-32"  W) 
Lclwmon  Municipal  Airport 

(Lat.  36''11'28"  N,  long.  86<'18'56"  VV) 
Murtreesl)oro  Municipal  Airport 

(Lat.  35''52'39"  N,  long.  B6'>22-39'  Vy' 
I'lhn  C  Tune  Airport 
(Lat.  36°10'56  ■  N,  long.  86°53'12'  VV) 
That  airspace  extending  upward  frxmi  700 
feet  above  the  s-urface  within  a  15-niiniite 
radius  of  Nashville  International  Ai.'porl  and 
within  a  90-mile  radius  of  Smyrna  Airp<irt 
and  within  a  7-mile  radius  of  Sumner  County 
Kegionnl  Airport  and  within  a  10-milo  nulius 
of  Lebanon  Municipal  Airport  and  within  a 
9-mile  radiys  of  Murfreesboro  Municipal 
Airport  and  within  an  B-mile  radius  of  (<ihi) 
C  Tune  Airport. 
•  •  •  •  • 

Issui\i  ill  Cf)llege  Park,  Gtxirgia,  on  May  18, 

Walter  E.  Denley. 

Acting  Manager.  Air  Traffic  Division. 
Southern  Region. 

IFR  Dor.  94-13446  Filed  6-1-94:  8:45  am] 

BILUWS  COCE  4»t(>-tJ-M 


14  CFR  Part  71 

[Airspace  Docket  No.  94-ANM-20J 

Proposed  Amendment  to  Class  E 
Airspace;  Hoquiam,  WA 

AGENCY:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  proposed  rule  would 
amend  the  Hoquiam,  Washington,  Class 
E  airspace.  The  action  would  provide 
controlled  airspace  for  a  new  instrumeiit 
approach  procedure  at  the  Hoquiam, 
Bowerman  Airport,  Hoquiam, 


28500 


Federal 


rec  assi 


t^e 


rsf  ace. 


Washington.  Airspace 
in  effect  as  of  September 
discontinued  the  use  of 
"transition  area,"  replaciifg 
designation  "Class  E  ai 
would  be  depicted  on 
charts  to  provide  referenc  ; 
DATES:  Comments  rr.ust  b 
or  before  July  15, 1994. 

ADDRESSES:  Send  conuii 
proposal  in  triplicate  to: 
System  Management  B  vir 
Federal  Aviation  Admini: 
Docket  No.  94-ANM-20, 
Avenue  SVV.,  Renton,  VVa 
98055-1056. 

The  official  docket  ma 
at  the  s.-i'^e  oddress. 

An  informal  docket  ma 
examined  during  normal 
at  the  address  listed  abovt 


ification, 
6,  1993, has 
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FOR  FURTHER  INFORMATION 
Melland,  ANM-536,  Fede 
Administration,  Docket  N  ) 
20,  1601  Lind  Avenue  S\V 
W  shington  98055-4056; 
(2(6)227-2530. 


:ONTACT:  Ted 
al  Aviation 
.  94-ANM- 
,  Renton, 
elephone: 


SU'-'PLEMENTARY  INFORMATlt)N: 
G  mmcnts  Invited 
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ard 


Interested  parties  are  in 
participate  in  this  proposejd 
b\  submitting  such  written 
01  arguments  as  they  may 
C(mments  that  provide  th 
st  pporting  the  views  and 
p.tisented  are  particularly 
ti.'veloping  reasoned  regul 
di  tisions  on  the  proposal, 
are  specifically  invited  on 
regulatory,  aeronautical 
environmental,  and  energy 
aspects  of  the  proposal. 
Communications  should  i 
airspace  docket  number 
submitted  in  triplicate  to  t 
listed  above.  Commenters 
FAA  to  acknowledge  recei 
comments  on  this  notice  n 
with  those  comments  a  sel 
stamped  postcard  on  whi 
following  statement  is 
"Comments  to  Airspace 
ANM-20."  The  postcard 
time  stamped  and  retumet 
commenter.  All  communi 
received  on  or  before  the 
closing  date  for  comments 
considered  before  taking 
proposed  rule.  The  propos  i 
in  this  notice  may  be  chan 
of  comments  received.  All 
submitted  will  be  available 
examination  at  the  address 
both  before  and  after  the  c 
(omments.  A  report  sum 
substantive  public  contact 
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personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  ihe  Federal 
Aviation  Administration,  System 
Management  Branch,  ANM-530,  1601 
Lind  Avenue  SW.,  Renton,  Washington 
98055-4056.  Communications  must 
identify  the  notice  nuntber  of  this 
NPRM.  Persons  interested  in  being 
placed  on  a  mailing  list  for  future 
NPRM's  should  also  reques*  a  copy  of 
Advisory  Circular  No.  11-2  A,  which 
describes  the  application  procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
amend  Class  E  airspace  at  Hoquium, 
Washington,  to  provide  controlled 
airspace  for  a  new  instrument  approach 
prof;edure  at  the  Bowerman  Airport. 
The  area  would  be  depicted  on 
aeronautical  charts  for  pilot  reference. 
Airspace  reclassification,  in  effect  as  of 
September  16,  1993,  has  discontinued 
the  use  of  the  term  "transition  area,' 
and  certain  airspace  extending  upward 
from  700  feet  or  more  above  the  surface 
of  the  earth  is  now  designated  Class  E 
airspace.  The  coordinates  for  this 
airspace  docket  are  based  on  North 
American  Datum  83.  Class  E  airspace 
designations  for  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth  are 
published  in  Paragraph  6005  of  FA.A 
Order  7400.9A  dated  June  17,  1993,  and 
effective  September  16,  1993,  which  is 
incorporated  by  reference  in  14  CFR 
71.1  (58  FR  36298;  July  6,  1993).  The 
Class  E  designation  listed  in  this 
document  would  be  published 
subsequently  in  the  Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  fiequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It. 
therefo.re,  (1)  is  not  a  "significant 
re*gulatory  action"  under  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034;  February 
26,  1979);  and  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation  as 
the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule, 
when  promulgated,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 


under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference, 
Navigation  (air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 

PART  71— [AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  app.  1343(a),  1354(a), 
1510;  E.O.  10854,  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  3«9;  49  U.S.C.  106(g);  14  CFR 
11.69. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400. 9A, 
Airspace  Designations  and  Reporting 
Points,  dated  June  17,  1993.  and 
effective  September  16.  1993,  is 
amended  as  follows: 

Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  mom 
above  the  surface  of  the  earth 


ANM  WA  E5  Hoquium,  WA  [Revisedl 

Hoquiam,  Bowerman  Airport,  VVA 

(Lat.  46°58'16"  N,  long.  123°5612"  W) 
Hoquiam  VORTAC 

(Lat.  46°56'49"  N,  long.  124''08'58"  W) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  4-mile  radius 
of  the  Bowerman  Airport  and  within  a  13- 
mile  radius  arc  of  the  airport,  bounded  on  the 
north  by  a  line  1.8  miles  north  of  and  parallel 
to  the  Hoquiam  VORTAC  «i8°  radial  and  on 
the  south  by  a  line  3  miles  south  of  and 
parallel  to  the  Hoquiam  VORTAC  088°  radial; 
that  airspace  extending  from  1200  feet  above 
the  surface  within  5.3  miles  north  and  7.9 
miles  south  of  llic  Hoquiam  VORTAC  081° 
and  261°  radials  extending  from  7  miles  east 
to  16.6  miles  west  of  the  VORTAC. 
•         •         *         •         • 

Issued  in  Seattle,  Washington,  on  Mav  13, 
1994. 

Temple  H.  Johnson,  Jr., 

Manager,  Air  Traffic  Division,  Northwest 

Mountain  Region. 

(FR  Doc  94-13448  Filed  6-1-94;  8:45  ami 
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NATIONAL  LABOR  RELATIONS 
BOARD 

29  CFR  Part  103 

Appropriateness  of  Requested  Single 
Location  Bargaining  Units  in 
Representation  Cases 

AGENCY:  National  Labor  Relations  Board 
(NLRB). 

ACTION:  Advance  notice  of  proposed 
rulemaking. 

SUMMARY:  The  National  Labor  Relations 
Board  (NLRB)  is  publishing  an  advance 
notice  of  proposed  rulemaking  on  the 
issue  of  the  appropriateness  of 
requested  single  location  bargaining 
units  in  representation  f:ases.  This  rule 
would  be  applicable  only  in  cases 
involving  initial  organizing  in  the  retail, 
manufacturing  and  trucki.ng  industries. 
The  Board  is  publishing  this  advance 
-  notice  to  seek  timely  comments  and 
suggestions  from  the  public,  labor 
organizations,  employer  groups,  and 
other  interested  organizations  on  how 
the  Board  may  best  fulfill  its  statutory 
obligation  to  determine  an  appropriate 
unit  when  a  single  location  bargaining 
unit  is  sought  in  these  parti(.ular 
industries. 

DATES:  AH  responses  to  this  notice  must 
be  received  on  or  before  July  29,  1994. 
ADDRESSES:  All  responses  should  be 
sent  to:  Office  of  Executive  Secretory. 
1099  14th  Street.  NVV.,  room  11500. 
Washington.  DC  20.570.  Telephone: 
(202) 273-1940. 

FOR  FURTHER  INFORMAHON  CONTACT:  John 
C.  Truesdale,  Executive  Secretary, 
Telephones  (202)  273-1940. 
SUPPLEMENTARY  tNFORMATION:  The 
question  of  the  appropriateness  of  a 
single  Ick-afion  ban^aining  unit  when 
reqiiLjtt,d  by  a  liibtjr  organization  has 
been  an  issue  in  NLRB  representation 
proceedings  for  almost  BO  years.  See, 
e.g..  Atlantic  Refining  Co.  1  NLRB  359. 
354-.')  (193B).  In  the  vast  majority  of 
cases,  the  single  location  unit  is  found 
appropriate,  but  only  after  extensive 
litigation  of  such  factors  as  geographical 
separation,  similarity  of  employee  skills 
and  terms  and  conditions  of 
employment,  autonomy  of  the  location 
manager,  extent  of  employee 
interchange,  contact  between  facilities, 
functional  integration,  and  other 
miscellaneous  matters.  The  years  of 
litigation  have  not  been  enlightening.  A 
presumption  of  separate 
appropriateness  has  evolved  in  most 
industries  when  the  unit  petitioned  for 
is  single  facility  in  scope.  See.  e.g..  Sav- 
On  Drugs,  Inc..  138  NLRB  1032.  1033 
(1962):  and  Haag  Drug  Co..  169  NLRB 


877  (1968).'  One  court  spent, nine  pages 
reciting  the  facts  in  two  separate  cases, 
involving  two  separate  industries, 
reaching  opposite  results  in  the  cases 
despite  combining  them  for  purposes  of 
decision.  NLFB  v  Chicago  Health  6- 
Tennis  Clubs.  567  F.2d  331  (7th  Cir. 
1977).  (In  the  course  of  its  opinion,  the 
court  noted  that  the  Board's  approach  in 
this  area  has  "fluctuated  "  (pages  335- 
336,  fn.  7).  We  believe  it  is  time  to  stnive 
for  more  certainty  and  less  litigatmjflr^nd 
-    delay  on  this  i.ssue.  and  invite 

comments  on  how  best  to  do  this  in  the 
retail,  manufacturing  and  trucking 
industries. 

Many  different  industries  have  been 
involved  in  litigation  of  this  issue,  but 
large  groups  of  cases  have  centered  on 
the  retail,  manufacturing  and  trucking 
indu.stries.  See  e.g..  Red  Lobster.  300 
NLRB  908  1990  (retail):  J&L  Plate.  310 
NLRB  429  {1^93]  (manufacturing);  and 
Bowie  Hali ']  racking  290  NLRB  41 
(1988)  (trucking).  Although  this  issue  is 
litigated  in  other  industries,  cases 
involving  these  other  industries  fall 
outside  the  scope  of  the  Board's  concern 
in  this  proceeding.  With  regard  to  retail, 
manufacturing  a:d  trucking,  however, 
the  factors  considered  by  the  Board  in 
these  cases,  including  the  presumptive 
appropriateness  of  a  separate  facility, 
appear  to  us  to  be  well-established.  The 
Board's  decisions  in  these'indu.stiies  are 
reasonably  predictable;  with  certain 
limited  exceptions,  the  single- facility 
unit  usually  is  found  app.-opriate.  We 
believe,  that  in  normal  circumstances,  it 
is  no  longer  necessary  for  the  Board  and 
the  parties  involved  to  e7<pend  extensive 
resources  litigating  the  issue.  Hence,  the 
Board  seeks  to  promulgate  a  rule  or 
rules  to  limit  to  the  extent  po.ssible  the 
necessity  to  adjudicate  the 
appropriateness  of  petitioned-for  single 
facility  units  in  these  three  industries. 

One  possibility  would  be  for  the 
Board  to  promulgate  a  rule  or  several 
rules  which  are  specifically  tailored  to 
the.se  particular  industries.^  It  is 
''possible,  though  not  certain,  that  the 
issue  of  separate  appropriateness  when 
raised  in  different  industries  may 
present  differemt  considerations.  For 
example,  a  rule  which  finds  a  single 
f3:;ility  appropriate,  in  part,  because  of 
a  defined  insub.stantial  amount  of 
interchange  among  locations  may  differ 


'The  prf'-Jiimplion  dops  not  apply  whon  ihc  unit 
petitioned  for  is  miillifHcIlitv  in  scope.  See.  e.g.. 
Capital  Coots  Co..  309  NU<B  322  (1U92).  and  cscs 
cited  therein. 

'It  is  not  the  Boards  present  inlpntion  to 
promulgate  rules  for  any  particubr  sub-oitngories 
or  siilvindustries  within  the  retail,  manufacturing  or 
trucking  industries.  The  Board's  intention  is  to 
promulgate  a  rule  or  rules  with  the  broadest 
applicability  possible  within  these  three  generic 
caleRories  of  industries. 


between  the  trucking  industry  and  the 
retail  industry  because  of  the  differing 
nature  of  the  duties  of  the  employees  in 
the  two  industries,  including  their 
itinerant  as  opposed  to  stationary  work 
.stations,  respet:tively. 

Another  possibility  would  l)e  to 
promulgate  a  single  rule  applicable 
across  ail  three  industries,  deeming 
appropriateness  to  be  determined  by 
refe.'-ence  to  several  .specified  factors. 
For  example,  a  rule  could  l)e 
promulgated  which  would  declare 
appropriate  any  separate  facility  unit 
reque.sted  where  (a)  A  given  number  of 
employees— for  e.\ample.  l,*}— were 
employed,  or  (b)  no  other  facility  of  the 
employer  was  located  within  a  specified 
distance— for  example,  one  mile — and 
where,  in  addition,  a  supervisor  within 
the  meaning  of  the  Act,  located  at  the 
site,  oversaw  operation  of  the  ffir;ility 
requested.  Extraordinary  circut^i  .liinces 
would  render  the  rule  inapplic;.l4e.  One 
such  extraordinary  circumstari<;e  might 
be  where  a  set  percentage  (e.g..  at  least 
10  percent)  of  the  employees  in  the  unit 
sought  performed  work  at  other 
locations  a  certain  percentage  (e.g.,  at 
least  10  percent)  of  the  time  (frequently 
referred  to  as  temporary  in'.erchange.) 
Because  they  have  seldom  made  a 
difference  in  prior  Board  def:isions. 
permanent  interchange  would  no  longijr 
be  deemed  relevant;  nor  would 
centralization  of  personnel  functions, 
funclional  integration,  or  contact 
between  employees  at  the  facilities.  If 
extraordinary  circum.stances  were 
present,  or  if  the  rule  wore  for  other 
reasons  inapplicable,  the  i.ssue  would  \w. 
decided  by  adjudication,  under 
published  precedent. 

The  rule  or  rules  also  ii;ay  address  the 
definitional  question  of  what  criii.slitutus 
a  single  facility.  See,  e.g..  Child's 
Hospital.  307  NLRB  90  (19tJ2l, 

Numerous  other  possibilities  present 
themselves  on  these  subje*  t.s. 

Given  the  fact  thai  the  Board  has 
made  no  der  ision  on  the  p.roprietv  of 
any  form  of  rulemiikiii;^  in  this  nroa.  we 
invite  all  interested  parties  to  comment 
on  (a)  The  wisdom  of  proniulgiiting  a 
nile  or  rules  on  this  issue  in  the  three 
specified  indu.stries,  and  (b)  the 
appropriate  f;ontent  of  such  a  rule  or 
rules. 

Statement  of  Member  Stephens  and 
Member  Cohen 

Th(!  rule  declaring  the  pr«!sumptivo 
appropriatenoss  of  a  sin;{le  facility  bar>;aintng 
unit  has  had  a  long  and  somowhat  strfbic 
hi.stor>'.  unliko  the  Bojird's  turbulent 
experience  with  health  care  unit 
determinations  that  prompted  our 
rulemaking  on  that  subject  in  1987. 
Nnverth(:les.<!.  given  the  prevailinR  viijvv  of 
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hive 


our  colleagues  that  the  sin, 
presumption  should  be 
perhaps  strengthened,  we 
to  considering  the  matter  in 
informal  rulemaking.  IJnlikt 
adjudication,  an  advance  no 
such  as  this  will  enable  the 
comments  from  a  broad  cros ; 
interested  persons  before  m 
decision  on  the  relevant 
whether  rulemaking  is  at  all 
whether  (and  how)  the  subsl 
defining  the  pertinent  factor 
the  presumption  should  be 
whether  indeed  extensive 
unnecessary)  resources  are 
litigating  this  unit  question, 
appropriate  administrative 
compiled,  we  join  our  coll 
a  final  decision  on  anv  of  th 
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no  objection 
he  context  of 
case 

ice  proceeding 
Hoard  to  solicit 
section  of 
ing  a  final 
,  including 
warranted, 
ntive  law 
that  can  rebut 
changed, and 
perhaps 
ing  expended 
Jntil  the 
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in  deferring 
questions. 
V  27,  1994. 
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Dated:  Washington,  DC,  M  i 

By  Direction  of  the  Board 
National  Labor  Relations  Boi^d 
Joseph  E.  Nfoore, 
Acting  Extfciitive  Secretary. 
IFR  Doc.  94-13429  Filed  6-lf94;  8:45  am] 
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DEPARTMENT  OF  EDUCikTION 

34  CFR  Chapter  VI 

Direct  Student  Loan  Regiilations 
Negotiated  Rulemaking  /^isory 
Committee:  Meeting 

AGENCY:  Direct  Student  Ldan 

Regulations  Negotiated  Ri;  lemaking 

Advisory  Committee,  Dep  irtment  of 

Education. 

ACTION:  Notice  of  meeting 


SUMMARY:  This  notice  sets  forth  the  date 
and  location  of  the  forthcoming  meeting 
of  the  Direct  Student  Loan  Regulations 
Negotiated  Rulemaking  Ac  visory 
Committee.  This  notice  ah  o  describes 
the  functions  of  the  comm  ttee.  Notice 
of  this  meeting  is  required  under 
Section  10(a)(2)  of  the  Fed  ;ral  Advisory 
Committee  Act.  This  docu  nent  is 
intended  to  notify  the  gem  ral  pubUc  of 
their  opportunity  to  attend!. 
DATES:  June  20-22,  1994  fr  im  9  a.m.  to 
5  p.m. 

ADDRESSES:  The  Dupont  Phza  Hotel. 
1500  New  Hampshire  Avei  lue  NW., 
Washington,  IX,  (202)  483-6000. 
FOR  FURTHER  INFORMATION  (  ONTACT: 
Jennifer  Peck,  Office  of  the  Assistant 
Secretary  for  Postsecondar  i  Education, 
U.S.  Department  of  Educat  on,  400 
Maryland  Avenue  SW.,  (ro)m  4082. 
ROB-3),  Washington,  DC  2  3202-5100. 
Telephone:  (202)  708-5545.  Individuals 
who  use  a  telecommunicat  ons  device 
for  the  deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  FIRS)  at  1- 
800-877-8339  between  Bam.  and  8 


p.m..  Eastern  time,  Monday  through 
Friday. 

SUPPLEMENTARY  INFORMATION:  The  Direct 
Student  Loan  Regulations  Negotiated 
Rulemaking  Advisory  Committee  is 
established  by  Sections  422  and  457  of 
the  Higher  Education  Act  of  1965.  as 
amended  by  the  Student  Loan  Reform 
Act  of  1993  (Pub.  L.  103-66;  20  U.S.C. 
1087g).  The  Committee  is  also 
established  in  accordance  with  the 
provisions  of  the  Negotiated 
Rulemaking  Act  (Pub.  L.  101-648,  as 
amended;  5  U.S.C.  561).  The  Advisory 
Committee  is  established  to  provide 
advice  to  the  Secretary  on  the  standards, 
criteria,  procedures,  and  regulations 
governing  the  Direct  Student  Loan 
Program  beginning  with  academic  year 
1995-1996.  The  Direct  Student  Loan 
Program  is  authorized  by  the  Student 
Loan  Reform  Act  of  1993.  The  Act 
authorizes  the  Secretary  of  Education  to 
enter  into  agreements  with  selected 
institutions  of  higher  education.  These 
agreements  will  enable  the  institutions 
to  originate  loans  to  eligible  stud-Bnts 
and  eligible  parents  of  such  students. 
The  meeting  is  open  to  the  public. 
The  agenda  will  includethe  following: 
— Borrower  defenses 
— Participation  and  selection  criteria 

and  procedures 
— Origination  criteria 
— Entrance  counseling  requirements 
— Certain  cross-cutting  issues  affecting 
both  the  Direct  Lending  and  the  FFEL 
Programs,  e.g.,  the  medical/intern 
economic  hardship  deferment  criteria 
— Discussion  of  preamble  language 
Records  are  kept  of  all  Committee 
proceedings  and  are  available  for  public 
inspection  at  the  Office  of  the  Assistant 
Secretary  for  Postsecondary  Education, 
room  4082,  ROB-3,  7th  and  D  Streets 
SW..  Washington.  DC  from  the  hours  of 
9  a.m.  and  5  p.m.  weekdays,  except 
Federal  holidays. 

Dated:  May  26,  1994. 
David  A.  Longanecker, 
Assistant  Secretary,  Office  of  Postsecondary 
Education.  U.S.  Department  of  Education. 
IFR  Doc.  94-13341  Filed  6-1-94;  8:45  nm) 
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34  CFR  Chapter  VI 

Guaranty  Agency  Reserves  Negotiated 
Rulemaking  Advisory  Committee: 
Meeting 

AGENCY:  Guaranty  Agency  Reserves 
Negotiated  Rulemaking  Advisory 
Committee,  Department  of  Education. 
ACTION:  Notice  of  meeting. 

SUMMARY:  This  notice  sets  forth  the  date 
and  location  of  the  forthcoming  meeting 


of  the  Guaranty  Agency  Reserves 
Negotiated  Rulemaking  Advisory 
Committee.  This  notice  also  describes 
the  functions  of  the  committee.  Notice 
of  this  meeting  is  required  under 
Section  10(a)(2)  of  the  Federal  Advisory 
Committee  Act.  This  document  is 
intended  to  notify  the  general  public  of 

their  opportunity  to  attend. 

ft 

DATES:  June  23-24,  1994  from  9  a.m.  to 
5  p.m. 

ADDRESSES:  The  Dupont  Plaza  Hotel, 
1500  New  Hampshire  Avenue  NW.. 
Washington,  DC  (202)  483-6000 

FOR  FURTHER  INFORMATION  CONTACT: 

Jennifer  Peck,  Office  of  the  Assistant  for 
Postsecondary  Education,  U.S. 
Department  of  Education,  400  Maryland 
Avenue  SW.  (room  4082,  ROB-3). 
Washington.  DC  20202-5100 
Telephone:  (202)  708-5547.  Individuals 
who  use  a  telecommunications  device 
for  the  deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339  between  8  a.m.  and  8 
p.m..  Eastern  time,  Monday  through 
Friday. 

SUPPLEMENTARY  INFORMATION:  The 
Guaranty  Agency  Reserves  Negotiated 
Rulemaking  Advisory  Committee  is 
established  by  sections  422  and  457  of 
the  Higher  Education  act  of  1965.  as 
amended  by  the  Student  Loan  Reform 
Act  of  1993  (Pub.  L.  103-66;20  U.S.C. 
1087g).  The  Committee  is  also 
established  in  accordance  with  the 
provisions  of  the  Negotiated 
Rulemaking  Act  (Pub.  L.  101-648.  as 
amended;  5  U.S.C.  561).  The  advisory 
Committee  is  established  to  provide 
advice  to  the  Secretary  on  the  standards, 
criteria,  procedures,  and  regulations 
governing  advances  for  reserve  funds  of 
State  and  nonprofit  private  loan 
insurance  programs.  These  standards, 
criteria,  procedures  and  regulations  will 
implement  Section  422  of  the  Higher 
Education  Act  of  1965,  as  amended  by 
the  Student  Loan  Reform  Act  of  1993 
beginning  with  the  academic  year  199.5- 
1996  (20  U.S.C.  1072). 

The  meeting  is  open  to  the  public. 
The  agenda  will  include  discussion  of 
preamble  language. 

Records  are  kept  of  all  committee 
proceedings  and  are  available  for  public 
inspection  at  the  Office  of  the  Assistant 
Secretary  for  Postsecondary  Education, 
room  4082.  ROB-3.  7th  and  D  Streets 
SW..  Washington.  DC  from  the  hours  of 
9  a.m.  and  5  p.m.  weekdays,  except 
Federal  holidays. 


Dutnd:  May  26.  1994. 
David  A.  Longanecker, 

Assistant  Secretary.  Office  of  Postsecondgry 
Education;  U.S.  Department  of  Education. 
IFR  Doc.  94-13342  Filed  6-1-94:  8:45  am| 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52- 

[OAQPS  CA38-5-6308;  FRL-4890-6] 

Approval  and  Promulgation  of 
Implementation  Plans;  California  State 
Implementation  Plan  Revision,  South 
Coast  Air  Quality  Management  District 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  proposed  rulemaking. 


SUMMARY:  EPA  is  proposing  to  approve 
revisions  to  the  California  State 
Implementation  Plan  (SIP)  which      . 
concern  the  control  of  volatile  organic 
compound  (VOC)  emissions  from 
pleasure  craft  coating  operations  and  set 
general  recordkeeping  requirements  for 
VOC  emissions. 

The  intended  effect  of  proposing 
approval  of  these  rules  is  to  regulate 
emissions  of  VOCs  in  accordance  with 
the  requirements  of  the  Clean  Air  Act. 
as  amended  in  1990  (CAA  or  the  Act). 
EPA's  final  action  on  this  notice  of 
proposed  rulemaking  (NPR)  will 
incorporate  these  rules  into  the  federally 
approved  SIP.  EPA  has  evaluated  each 
of  these  rules  and  is  proposing  to 
approve  them  under  provisions  of  the 
CA,^  regarding  EPA  action  on  SIP 
submittals,  SIPs  for  national  primary 
and  secondary  ambient  air  quality 
standards  and  plan  requirements  for 
nonattainment  areas. 

DATES:  Comments  must  be  received  on 
or  before  July  5,  1994. 

ADDRESSES:  Comments  may  be  mailed 
to:  Daniel  A.  Meer,  Rulemaking  Section 
{A-5-3),  Air  and  Toxics  Division.  U.S. 
Environmental  Protection  Agency, 
Region  IX,  75  Hawthorne  Street,  San 
Francisco,  CA  94105. 

Copies  of  the  rule  revisions  and  EPA's 
evaluation  report  of  each  rule  are 
available  for  public  inspection  at  EPA's 
Region  9  office  during  normal  business 
hours.  Copies  of  the  submitted  rule 
revisions  are  also  available  for 
inspectioh  at  the  following  locations: 

South  Coast  Air  Quality  Management 

District.  21865  East  Copley  Drive.  Diamond 

Bar.  CA  91765-4182. 
California  Air  Resources  Board.  Stationary 

Source  Division,  Rule  Evaluation  Section. 

2020  L  Street.  Sacramento.  CA  95814. 


FOR  FURTHER  INFORMATION  CONTACT: 
Chris  Stamos  (A-5-3),  Air  and  Toxics 
Division,  U.S.  Environmental  Protection 
Agency.  Region  IX,  75  Hawthorne 
Street.  San  Francisco.  CA  94105 
Telephone:  (413)  744-1187. 
.     SUPPLEMENTARY  INFORMATION:  The  rules 
being  proposed  for  approval  into  the 
California  SIP  are:  South  Coast  Air 
Quality  Management  District 
(SCAQMD)  Rule  1106.1,  Pleasure  Craft 
Coating  Operations  and  Rule  109, 
Recordkeeping  for  Volatile  Organic 
Compound  Emissions.  These  rules  were 
submitted  by  the  California  Air 
Resources  Board  (CARB)  to  EPA  on 
September  14.  1992. 

Background 

On  March  3.  1978.  EPA  promulgated 
a  list  of  ozone  nonattainment  areas 
under  the  provisions  of  the  Clean  Air 
Act,  as  amended  in  1977  (1977  CAA  or 
pre-amended  Act),  that  included  the  Los 
Angeles-South  Coast  Air  Basin.  43  FR 
8964,  40  CFR  81.305.  Because  this  area 
was  unable  to  meet  the  statutory 
attainment  date  of  December  31,  1982. 
California  requested  under  section 
172(a)(2),  and  EPA  approved,  an 
extension  of  the  attainment  date  to 
December  31, 1987.  40  CFR  52.238.  On 
May  26,  1988.-EPA  notified  the 
Governor  of  California,  pursuant  to 
section  110(a)(2)(H)  of  the  pre-amended 
Act,  that  the  SCAQMD's  portion  of  the 
California  SIP  was  inadequate  to  attain 
and  maintain  the  ozone  standard  and 
requested  that  deficiencies  in  the 
existing  SIP  be  corrected  (EPA's  SIP- 
Call).  On  November  15,  1990,  the  Clean 
Air  Act  Amendments  of  1990  were 
enacted.  Pub.  L.  101-549,  104  Stat. 
2399.  codified  at  42  U.S.C.  7401-7671q. 
In  amended  section  182(a)(2)(A)  of  the 
CAA.  Congress  statutorily  adopted  the 
requirement  that  nonattainment  areas 
fix  their  deficient  reasonably  available 
control  technology  (RACT)  rules  for 
ozone  and  established  a  deadline  of  May 
15,  1991  for  states  to  submit  corrections 
of  those  deficiencies. 

Section  l.S2(a)(2)(A)  applies  to  areas 
designated  as  nonattainment  prior  to 
enactment  of  the  amendments  and 
classified  as  marginal  or  above  as  of  the 
date  of  enactment.  It  requires  such  areas 
to  adopt  and  correct  RACT  rules 
pursuant  to  pre-amended  section  172(b) 
as  interpreted  in  pre-amendment 
guidance.'  EPA's  SIP-Call  used  that 


guidance  to  indicate  the  necessary 
corrections  for  specific  nonattainment 
areas.  The  Los  Angeles-South  Coast  Air 
Basin  is  classified  as  extreme;  ^ 
therefore,  this  area  was  subject  to  the 
RaCT  fix-up  requirement  and  the  May 
15.  1991  deadline. 

The  State  of  California  submitted 
many  revised  RACT  rules  for 
incorporation  into  its  SIP  on  September 
14,  1992,  including  the  rules  being  acted 
on  in  this  document.  This  document 
addresses  EPA's  proposed  action  for 
SCAQMD  Rule  1106.1,  Pleasure  Craft 
Coating  Operations,  and  for  SCAQMD 
Rule  109.  Recordkeeping  for  Volatile 
Organic  Compound  Emissions. 
SCAQMD  adopted  Rule  1106.1  on  May 
1.  1992  and  Rule  109  on  March  6,  1992. 
These  submitted  rules  were  found  to  be 
complete  on  November  20,  1992 
pursuant  to  EPA's  completeness  criteria 
that  are  set  forth  in  40  CFR  Part  51 
Appendix  V  '  and  are  being  proposed 
for  approval  into  the  SIP. 

Rule  1106.1  requires  the  use  of  low 
VOC  coatings  for  marine  pleasure  craft 
coating  operations  and  coating 
application  methods  with  high  transfer 
efficiencies,  and  Rule  109  sets  out 
general  recordkeeping  requirements  for 
regulating  volatile  organic  compound 
(VOC)  emissions  for  a  variety  of  source 
categories.  VOCs  contribute  to  the 
production  of  ground  level  ozone  and 
smog.  The  rules  were  adopted  as  part  of 
the  district's  efforts  to  achieve  the 
National  Ambient  Air  Quality  Standard 
(NAAQS)  for  ozone  and  in  response  to 
EPA's  SIP-Call  and  the  section 
182(a)(2)(A)  CAA  requirement.  The 
following  is  EPA's  evaluation  and 
proposed  action  for  these  rules. 

EPA  Evaluation  and  Proposed  Action 

In  determining  the  approvability  of  a 
VOC  rule,  EPA  must  evaluate  the  rule 
for  consistency  with  the  requirements  of 
the  CAA  and  EPA  regulations,  as  found 
in  section  110  and  part  D  of  the  CAA 
and  40  CFR  part  51  (Requirements  for 
Preparation,  Adoption,  and  Submittal  of 
Implementation  Plans).  The  EPA 
interpretation  of  these  requirements, 
which  forms  the  basis  for  today's  action, 
appears  in  the  various  EPA  policy 
guidance  documents  listed  in  footnote 
1.  Among  those  provisions  is  the 


'  Among  other  things,  the  pre-amendmeni 
guidance  consists  of  those  portions  of  the  proposed 
Post-1987  ozone  and  carbon  monoxide  policy  that 
concern  RACT,  52  FR  45044  (Novemtjer  24.  1987): 
•Issues  Relating  to  VOC  Regulation  Outpoints. 
Deficiencies,  and  Deviations.  Clarification  to 
Appendix  D  of  November  24.  1987  Federal  Register 
Notice"  (Blue  Book)  (notice  of  availability  was 


published  in  the  Federal  Register  on  May  25.  1988): 
and  the  existing  control  technique  guidelines 
(CTGs). 

'  The  Los  Angeles  South  Coast  Air  Basin  retained 
its  designation  and  was  classified  by  opeiation  of 
law  pursuant  to  sections  107(d)  and  181(a)  upon  the 
date  of  enactment  of  the  CAA.  See  56  FR  56694 
(Novembers.  1991). 

'  EPA  adopted  the  completeness  criteria  on 
February  16.  1990  (55  FR  5830)  and.  pursuant  l„ 
section  1 10(k)(l  )(A)  of  the  CAA.  revised  the  criteria 
OP  August  26.  1991  (56  FR  42216). 
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Federal 


requirement  that  a  VOC  n  ile  must,  at  a 
minimum,  provide  for  the 
implementation  of  RACT  or  stationary 
sounes  of  VOC  emissions  This 
requirement  was  carried  f  »rth  from  the 
pre-amended  Act. 

For  the  purpose  of  assis  ing  state  and 
local  agencies  in  developi  ig  RACT 
rules.  EPA  prepared  a  sen  ;s  of  Control 
Technique  Guideline  (CT(;)  documents. 
The  CTGs  are  based  on  th<  underlying 
requirements  of  the  Act  ar  d  specify  the 
presumptive  norms  for  wh  at  is  RACT 
for  specific  source  categor  es.  Under  the 
CAA.  Congress  ratified  EP  \'s  use  of 
these  documents,  as  vvell  i  s  other 
Agency  policy,  for  requirii  g  States  to 
"fix-up"  their  RACT  rules  See  section 
182(a)(2)(A).  Rule  1106.1  controls 
emissions  from  a  source  a  tegory  for 
which  EPA  has  not  issued  a  CTG  and 
Rule  109  is  a  general  ret:or  Ikeeping  rule 
and  therefore  does  not  hav  3  a 
corresponding  CTG.  Furthi  tr 
interpretations  of  EPA  poll  cy  are  found 
in  the  Blue  Book,  referred  o  in  footnote 
1.  In  general,  these  guidance  documents 
have  been  set  forth  to  ensu  -e  that  VOC 
rules  are  fully  enforceable  md 
strengthen  or  maintain  the  SIP. 

SCAQMD's  submitted  Rule  109. 
includes  the  following  sign  ificant 
changes  from  the  current  S  P: 

•  Adds  a  definition  for  E  xempt 
Compounds, 

•  Removes  Executive  Of  icer 
Discretion  from  nections  (c  (2)  and  (c)(3} 
as  prescribed  in  the  Techni  cal  Support 
Document  (TSD)  (dated  Jaruary  15, 
1992),  and 

•  Adds  EPA-approved  te  st  methods. 
SCAQMD  Rule  1106.1  is  a  new  rule 

which  was  adopted  to  regu  ate 
emissions  for  the  coating  o  marine 
pleasure  craft. 

EPA  has  evaluated  the  su  emitted 
rules  and  has  determined  tlat  they  are 
insistent  with  the  CAA.  E  'A 
regulations,  and  EPA  polic] .  Therefore, 
SCAQMD  Rule  1106.1  and'  lule  109  are 
being  proposed  for  approva  under 
section  110(k)(3)  of  the  CA; ,  as  meeting 
the  requirements  of  section  110(a)  and 
Part  D. 

Nothing  in  this  action  sh(  uld  be 
construed  as  permitting  or ;  llowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  s  ate 
implementation  plan.  Each   equest  for 
revision  to  (he  state  impleni  Rntation 
plan  shall  be  considered  se|  aralely  in 
lij;iit  of  specific  technical,  e  :onomic, 
and  environmental  factors  a  nd  in 
lelation  to  relevant  statuton|  and 
regulatory  requirements. 

Regulatory  Process 

Under  the  Regulatory  Fie:  ibility  Act 
5  U.S.C.  Section  600  et.  seq.  EPA  must 
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prepare  a  regulatory  flexibility  analysis 
a.ssessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  EPA  may  certify 
that  the  nile  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50,000. 

SIP  approvals  under  sections  110  and 
301  and  subchapter  I,  part  D  of  the  CAA 
do  not  create  any  new  requirements,  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  federal  SIP-approval  does 
not  impose  any  new  requirements,  it 
does  not  have  a  significant  impact  on 
any  small  entities  affected.  Moreover, 
due  to  the  nature  of  the  federal-state 
relationship  under  the  CAA,  preparation 
of  a  regulatory  flexibility  analysis  would 
constitute  Federal  inquiry  into  the 
economic  reasonableness  of  state  action. 
The  CAA  forbids  EPA  to  base  its  actions 
concerning  SIPs  on  such  grounds. 
Union  Electric  Co.  v.  U.S.  E.P.A..  427 
U.S.  246.  256-66  (S.Ct.  1976);  42  U.S.C. 
7410(a)(2). 

This  action  has  been  classified  as  a 
Table  3  ac-tion  by  the  Regional 
Administrator  under  the  procedures 
published  in  the  Federal  Register  on 
January  19,  1989  (54  FR  2214-2225),  as 
revised  by  an  October  4,  1993, 
memorandum  from  Michael  H.  Shapiro, 
Acting  Assistant  Administrator  for  Air 
and  Radiation.  A  future  notice  will 
infonn  the  general  public  of  these 
tables.  On  January  6. 1989,  the  Office  of 
Management  and  Budget  (OMB)  waived 
Table  2  and  Table  3  SIP  revisions  (54  FR 
222)  from  the  requirements  of  Section  3 
of  Executive  Order  12291  for  2  years. 
The  EPA  has  submitted  a  request  for  a 
pennanent  waiver  for  Table  2  and  Table 
3  SIP  revisions.  The  OMB  has  agreed  to 
continue  the  temporary  waiver  until 
such  time  as  it  rules  on  EPA's  request. 
This  request  continues  in  effect  under 
Executive  Order  12866  which 
superseded  Executive  Order  12291  on 
September  30. 1993. 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Hydrocarbons. 
Intergovernmental  relations.  Ozone, 
Reporting  and  recordkeeping 
requirements. 

Authority:  42  li.S.C.  7401-7671q. 

Dntwl:  .May  18.  1994. 
Felicia  Marcus. 
RHginnal  Administrator 
|FR  Doc.  94-13456  Filed  6-1-94;  8:45  amj 
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40  CFR  Parts  264,  265,  270,  and  271 
[FRL-4891-3] 

Corrective  Action  for  Solid  Waste 
Management  Units  (SWMUs)  at 
Hazardous  Waste  Management 
Facilities 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Notice  of  data  availability  and 
request  for  comments. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  announces  the 
availability  of  a  revised  draft  Regulatory 
Impact  Analysis  (RIA)  prepared  by  the 
Agency  for  the  proposed  Resource 
Conservation  and  Recovery  Act  {RCRy\) 
requirements  for  corrective  action  for 
solid  waste  management  units  at 
hazardous  waste  managem.ent  fa«:ilitips 
The  information  includes  data  in 
support  of  the  proposed  Subpart  S  rul« 
relating  to  corrective  action,  published 
on  July  27, 1990,  and  the  final  rule  for 
Corrective  Action  Management  Units 
(CAMUs)  and  Temporary  Units  (TUs). 
promulgated  on  February  16,  1993. 
DATES:  Comments  on  this  report  must  be 
submitted  on  or  before  July  18,  1994. 
ADDRESSES:  Copies  of  the  report  may  be 
obtained  by  calling  or  visiting  the  RCRA 
Information  Center.  The  RCRA 
Information  Center  is  located  in  Room 
M2616  at  EPA  Headquarters  and  is 
available  for  viewing  from  9  a.m.  to  4 
p.m..  Monday  through  Friday,  excluding 
Federal  holidays.  Requests  for  obtaining 
the  document  by  telephone  may  be 
made  by  calling  (202)  260-9327.  Copies 
cost  50.15  per  page. 

Comments  on  the  data  in  the 
document  must  be  submitted  to  the 
docket  clerk  at  the  following  address: 
U.S.  Environmental  Protection  Agency, 
RCR.^  Information  Center  (5305),  401  M 
Street,  SW.,  Washington,  DC  20460.  One 
original  and  two  copies  of  comments 
must  be  sent  and  identified  by 
regulatory  docket  reference  numljer  (F- 
94-CA2A-FFFFF).  In  order  not  to  bo 
considered  "late",  comments  must  be 
postmarked  on  or  before  July  13,  1994. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
general  information,  contact  the  RCRA/ 
Superfund  Hotline,  Office  of  Solid 
Waste,  U.S.  Environmental  Protection 
Agency,  401  M  Street,  SW.,  Washington. 
DC  20460.  telephone  (800)  424-9346;  in 
the  Washington  D.C.  metropolitan  area 
the  number  is  (703)  412-9810,  TDD 
(703)  412-3323.  For  technical 
information  regarding  the  Regulatory 
Impact  Analysis,  contact  Linda  Martin 
(Mail  Code  5305),  U.S.  Environmental 
Protection  Agency,  401  M  Street.  SW., 


Washington,  DC  20460.  telephone  (202) 
260-0062. 

SUPPLEMENTARY  INFORMATION: 

I.  July  27, 1990  Proposal 

On  July  27, 1990  EPA  proposed  a 
comprehensive  rule  (Subpart  S) 
specifying  corrective  action 
requirements  for  facilities  regulated 
under  Subtitle  C  of  the  Resource 
Conservation  and  Recovery  Act  (RCRA) 
(55  FR  30798).  The  proposed  rule  was 
developed  to  replace  the  existing 
Hazardous  and  Solid  Waste 
Amendments  (HSWA)  rules  with  a 
detailed  regulatory  program  for 
implementing  corrective  action.  A 
Regulatory  Impact  Analysis  (RIA)  to 
estimate  the  costs  and  bienefits  of  the 
Subpart  S  proposed  rule  was  developed 
to  support  the  proposed  rule.  In  that 
proposal,  the  EPA  explained  that  it 
would  continue  to  refine  its  estimates. 
As  indicated  in  that  proposal,  the  EPA 
is  making  available  this  revised  draft 
RIA,  and  the  Agency  will  take  public 
comments,  as  well  as  comments 
received  from  EPA's  Science  Advisory 
Board  (November  1993)  into  account  in 
making  its  decision  on  how  to  proceed 
with  the  final  Subpart  S  rulemaking. 

This  Subpart  S  RIA  includes 
supporting  data  regarding  studies 
conducted  by  EPA  concerning  the  use  of 
CAMUs  in  RCRA  corrective  actions. 
EPA  used  these  supporting  data  in  a 
recent  rulemaking  authorizing  the 
establishment  of  CAMUs  (58  FR  8658. 
February  16,  1993).  Although  the  CAMU 
rulemaking  included  a  separate  RIA  and 
a  summary  report,  some  commenters 
requested  additional  information  on  the 
data  supporting  that  analysis.  EPA 
believes  the  summary  report  provided 
sufficient  detail  for  purposes  of  the 
CAMU  rulemaking;  however,  because 
the  results  of  the  CAMU  RIA  will  be 
important  for  regulatory  options 
analysis  in  the  final  Subpart  S  RIA,  a 
more  detailed  breakdown  of  the  CAMU 
data  is  included  in  this  first  installation 
of  data. 

Additionally,  the  data  made  available 
through  this  notice  may  be  relevant  to 
a  related  RCRA  rulemaking  initiative, 
known  as  the  Hazardous  Waste 
Identification  Rule  (HWIR)  for 
contaminated  media,  which  is  intended 
to  result  in  amended  RCRA  rules  for  the 
management  of  contaminated  media. 
Comments  on  the  data  made  available  in 
today's  notice  may  assist  the  Agency  in 
assessing  how  the  CAMU  rule  may 
relate  to  this  new  rulemaking  initiative. 

II.  Description  of  Available  Data 

Included  in  the  RCR.\  Docket  for 
review  are: 
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—Draft  Regulatory  Impact  Analysis  for 
the  Final  Rulemaking  on  Corrective 
Action  for  Solid  Waste  Management 
Units:  Proposed  Methodology  for 
Analysis  (with  APPENDICES),  March 
1993; 

—CAMU  Analysis  Expert  Panel  Outputs 
summarizing  remedy  selection; 

—"Supplementary  Data  for  Corrective 
Action  Management  Units  (CAMU): 
Facility  characteristics"  (Table  1); 

—"Supplementary  Data  for  Corrective 
Action  Management  Units  (CAMU): 
SWMU  characteristics"  (Table  2);  and. 

-"Overview  of  SAB  Comments  and 
Recommendations  on  the  Proposed 
RIA  for  the  RCRA  Corrective  Action 
Rule."  November  1993.  (Compilation 
of  six  reports). 

Duted:  May  18, 1994. 
Elliott  P.  Laws, 

Assistant  Administrator,  Of ficq^of  Solid  Waste  ' 
and  Emergency  Response. 

IFR  Doc.  94-13450  Filed  6-1-94;  8:45  ami 

BILLING  CODE  6560~50-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Part  67 
[Docket  No.  FEMA-7095] 

Proposed  Flood  Elevation 
Determinations 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Proposed  rule. 


SUMMARY:  Technical  information  or 
comments  are  requested  on  the 
proposed  base  (100-year)  Hood 
elevations  and  proposed  base  (100-year) 
flood  elevation  modifications  for  the 
communities  listed  below.  The  base 
(100-year)  flood  elevations  and  modified 
base  (100-year)  flood  elevations  are  the 
basis  for  the  floodplain  management 
measures  that  the  community  is 
required  either  to  adopt  or  to  show 
evidence  of  being  already  in  effect  in 
order  to  qualify  or  remain  qualified  for 
participation  in  the  National  Flood 
Insurance  Program  (NFIP). 
DATES:  The  comment  period  is  ninety 
(90)  days  following  the  second 
publication  of  this  proposed  rule  in  a 
newspaper  of  local  circulation  in  each 
community. 

ADDRESSES:  The  proposed  base  flood 
elevations  for  each  community  are 
available  for  inspection  at  the  office  of 
the  Chief  Executive  Officer  of  each 
community.  The  respective  addresses 
are  listed  in  the  following  table. 
FOR  FURTHER  INFORMATION  CONTACT; 
Michael  K.  Buckley.  P.E..  Chief,  Hazard 


Identification  Branch,  Mitigation 
Directorate,  500  C  Street  SW.. 
Washington.  DC  20472.  (202)  646-2756. 
SUPPLEMENTARY  INFORMATION:  The 
Federal  Emergency  Management  Agency 
proposes  to  make  determinations  of  base 
flood  elevations  and  modified  base 
flood  elevations  for  each  community 
listed  below,  in  accordance  with  Section 
110  of  the  Flood  Disaster  Protection  Act 
of  1973,  42  U.S.C.  4104.  and  44  CFR 
67.4(a). 

These  proposed  base  flood  and 
modified  base  flood  elevations,  together 
with  the  floodplain  management  criteria 
required  by  44  CFR  60.3.  are  the 
minimum  that  are  required.  They 
should  not  be  construed  to  mean  that 
the  community  must  change  any 
existing  ordinances  that  are  more 
stringent  in  their  floodplain 
management  requirements.  The 
community  may  at  any  time  enact 
stricter  requirements  of  its  own,  or 
pursuant  to  policies  established  bv  other 
Federal.  State,  or  regional  entities! 
These  proposed  elevations  are  used  to 
meet  the  floodplain  management 
requirements  of  the  NFIP  and  are  also 
used  to  calculate  the  appropriate  flood 
insurance  premium  rates  for  new 
buildings  built  after  these  elevations  are 
made  final,  and  for  the  contents  in  these 
buildings. 

National  Environmentnl  Policy  Act. 
This  proposed  rule  is  categorically 
excluded  from  the  requirements  of  44 
CFR  Part  10,  Environmental 
Consideration.  No  environmental 
impact  assessment  has  been  prepared. 

R<  giilalory  Flexibiiity  Act.  The 
Associate  Direr:lor,  Mitigation 
Dirrciorate.  certifies  that  this  proposed 
rule  is  exempt  Uom  the  requirements  of 
the  Regulatory  Flexibility  Act  because 
;n-npcs°d  or  modified  base  flood 
elevations  are  required  by  the  Flood 
Disoster  Protection  Act  of  1973.  42 
U.S.C.  4104,  and  are  required  to 
establish  and  maintain  comm.unity 
eligibility  in  the  NFIP.  No  regulatory 
flexihijity  analysis  hiis  been  prepared. 

Bfgulatory  Cla^sificaticn.  This 
prc;.o:>ed  rule  is  not  a  significant 
rej^ubtor)'  action  under  the  criteria  of 
S«.tion  .3(0  of  Executive  Order  12866  of 
September  30.  1993.  Regulatory 
Planning;  and  Reviev.-,  ^H  VR  51735. 

E.xf'ctitive  Order  12   ;2,  Federalism. 
This  proposed  rule  involves  no  policies 
that  have  federalism  implications  under 
E.xecutive  Order  12612.  Federalism, 
dated  October  26,  1987. 

E.\eciitive  Order  12778.  Civil  Justice 
Reform.  This  proposed  rule  meets  the 
applicable  standards  of  Section  2(b)(2) 
of  Executive  Order  1277H. 
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Federal 


List  of  Subjects  in  44  CFR 


Administrative  practice 
procedure,  Flood  ins 
and  recordkeeping  requi 

Accordingly.  44  CFR 
proposed  to  be  amended 


Parte? 

and 
surante.  Reporting 


r^ments. 
67  is 
follows: 


part 


cS 


State 


City/to  vn/county  Source  of  flooding 


Louisiana 


City  of 
Caddo 


Shreveport  . 
sfid  Bossier 


Parist"  ss 
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PART  67— [AMENDED] 

1.  The  authority  citation  for  part  67 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001  et  scq.; 
Kcorganization  Plan  No.  3  of  1978,  3  CFR, 


1978  Cx)mp..  p.  329;  E.O.  12127,  44  FR  193B7 
3  CFR,  1979Comp.,p.  376. 

§67.4    [Amended] 

2.  The  tables  published  under  the 
authority  of  §  67.4  are  proposed  to  be 
amended  as  follows: 


Cross  Bayou  

Twelve  Mile  Bayou  . 
Cross  Bayou  Lateral 


McCain  Creek 


Galaxy  Lateral 
Boggy  Bayou  . 


Bayou  Pierre 


Location 


At  confluence  with  Red  River 
At  Old  Blanchard  Road 


Cooper  Road  Drtcti 

Green  Oaks  Lateral 
Audrey  Lane  Lateral 

Sycamore  Lateral .... 
Country  Club  Lateral 

Ford  Park  Lateral 


of 


of 


Green  Terrace  Lateral 

Gilmer  Bayou 

Industrial  Park  Lateral 

Savanna  Lateral 


At  confluence  with  Cross  Bayou 

At  confluence  with  Cross  Bayou 

At  Abbie  Street 

At  confluence  with  Sycamore  Lateral  . 

Approximately     80     feet     upstream 
Weinstock  Street. 

At  confluence  with  Twe^e  Mile  Bayou 

Approximately    1,300    feet    upstream 
confluence  with  Twelve  Mite  Bayou. 

Approximatelay  5,000  feet  downstream  of 
Pine  Hill  Road. 

At  Pine  HiB  Road  

At  confluence  with  McCain  Creek  

At  confluence  with  Green  Oaks  Lateral  .... 

At  confluence  with  Audrey  Lane  Lateral  ... 

At  confluence  wrth  Cooper  Road  Ditch  .... 

At  Pearl  Street  

Just  upstream  of  confluence  with  Cooper 
Road  Ditch. 

Approximately    1,400   feet   upstream   of 
Fifth  Street 

At  confluence  with  Cross  Bayou  Lateral  .. 

Just  upstream  of  Weinstock  Street 

At  confluence  with  Cross  Lake  

At  Jewella  Street 

At  San  Jacinto  Street 

Approximately  750  feet  upstream  of  Cath- 
erine Street. 

At  confluence  with  Cross  Lake  

Approximately  300  feet  downstream  of 

Sandra  Drive. 
Approximately  400  feet  upstream  of  inter- 
section of  Gorton  and  Yarbough  Roads. 

At  confluence  with  Cross  Lake  

Just  upstream  of  Jefferson-Paige  Road 
Approximately   4.500   feet   upstream 

Southern  Pacific  Railroad. 
Approximately   9,000   feet   upstream 

Southern  Pacific  Railroad. 
Approximately   13,500  feet  upstream 

Southern  Pacific  Railroad. 

At  confluence  with  Ekiggy  Bayou 

Just  upst-eam  of  Green  Terrace  Read 

At  Cedar  Creek  Drive 

At  confluence  with  Boggy  Bayou 

At  Texas  and  Pacfic  Railroad  

At  Bunxomb  Road 

At  confluence  with  Gilmer  Bayou  

At  confluence  with  Lincoln  Memorial  Lat- 
eral. 
Just  upstream  cf  E^rt  Kcuns  Industrial 

Loop. 
At  confluence  with  Summer  Grove  Ditch 

A;  Savanna  Drive  Ditch  

Approximately     150    feet    upstream    of 

Mansfiekj  Road. 
Approximately  15.000  feet  downstream  of 

Flournoy  Lucas  Road. 
At  Flournoy  Lucas  Road  


of 
of 


of 


#Depth  in  feet  atx)ve 

ground.  'Elevation  in  feet. 

(NGVD) 


Existing 


T 


•166 
•169 

•167 

•167 

•175 

None 

None 

•169 
•171 

•175 

•181 
None 
None 
None 
None 
None 
None 

None 

None 
None 
•176 
•189 
None 
None 

None 
None 

Norre 

•176 
•196 
•167 

•171 

•172 

None 
Nor^e 
None 

•170 

•188 

•218 

•173 

•184 

•215 

None 
Ncne 
None 

None 

•160 


Modified 


•167 
•167 

•167 
•167 
•176 
•182 
•196 

•167 
•167 

•173 

•178 
•167 
•174 
•186 
•174 
•189 
•187 

•200 

•182 
•186 
•177 
•189 
•198 
•212 

•177 
•177 

•196 

•177 
•197 
•168 

•170 

•172 

•168 
•188 
•224 
•169 
•189 
•212 
•171 
•186 

•213 

•183 
••192 
•214 

•152 

•157 
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State 


City /town/county 


Source  of  flooding 


St.  Vincent  Academy  Ditch 


Sand  Beach  Bayou 


Location 


Sou1h  Broadmoor  Lateral 


Old  River 


Pienemont  Ditch 


OcMey  Ditch 


Gitoert  Lateral 


Betty  Virginia  Ditch 


Average  Ditch 


Lincoln  Memorial  Lateral 

Shirley  Francis  Lateral .... 
Southwood  High  Lateral  . 

Rose  Park  Lateral 


Bickhan  Bayou 


Brush  Bayou 


Ranchmoor  Lateral 


Brookwood  Ditch 


Lynbrook  Lateral 


81st  Street  Drainage  Ditch 


At  Gregg  Street 

At  Dalzell  Street '. 

At  confluence  with  Ockley  Ditch  

Approximately  400  feet  upstream  of  St. 
Vincent  Convent. 

At  confluence  with  Bayou  Pierre  

At  confluence  with  Old  River  

Just  upstream  of  East  70th  Street 

At  confluence  with  Sand  Beach  Bayou  .... 

At  State  Highway  1  

At  Pomeroy  Street  

At  confluence  with  San  Beach  Bayou  

At  Bert  Kouns  Industrial  Loop 

Approximately   3,500   feet   upstream   of 
70th  Street. 

At  confluence  with  Bayou  Pterre  

At  Gilbert  Drive  

Just  upstream  of  Creswell  Street  

At  confluence  with  Gilbert  Lateral 

At  Southern  Avenue ; 

At  Woodrow  Street 

Just  upstream  of  Southern  Pacific  Rail- 
road. 

At  confluence  with  Ockley  Ditch  

Approximately    1,200   feet    upstream   of 
Ratclitfe  Street. 

At  confuence  with  Ockley  Ditch 

Just  upstream  of  Baltimore  Avenue  

Approximately  500  feet  upstream  of  con- 
fluence with  Avery  Ditch. 
At  confluence  with  Betty  Virginia  Lateral  .. 
Approximately    1,000   feet   upstream   of 

confluence  with  Betty  Virginia  La'eral. 
At  confluence  with  Industrial  Park  Lateral 
Just  upstream  of  Flournoy  Lucas  Road  ... 

At  West  70th  Street  

At  confluence  with  Industrial  Park  Lateral 

Just  upstream  of  Woolworth  Road  

At  confluence  with  Gilmer  Bayou  

Approximately    3,200   feet    upstream   of 

confluence  with  Gilmer  Bayou. 
Approximately   6,800   feet   upstream   of 

confluence  with  Gilmer  Bayou. 
At  confluence  with  Country  Club  Lateral  .. 

Just  upstream  of  Sumner  Street 

Just  upstream  of  Claiborne  Street 

At  confluence  with  Cross  Lake  

Just  upst'-eam  of  Jefferson-Paige  Road  ... 

Just  upstream  of  Pines  Road  

Approximately  2,800  feet  downstream  of 
Flournoy  Lucas  Road. 

At  confluence  with  Lynlxook  Lateral  

Just  upstream  of  70th  Street  

Just  upstream  of  Missouri  Pacific  Rail- 
road. 

At  confluence  with  Brush  Bayou 

At  Linwood  Avenue 

Approximately  500  feet  upstream  of 
Frontage  Road. 

At  confluence  wrth  Brush  Bayou 

Just  upstream  of  Acacia  Street  

Just  upstream  of  Hawthorne  Street 

At  confluence  with  Brush  Bayou 

Just  upstream  of  Lynwood  Avenue  

Just  downstream  of  St.  Vincent  Avenue  .. 

At  confluence  with  Brush  Bayou 

Just  upstream  of  St  Vincent  Avenue  

Approximately  200  feet  upstream  of  the 
intersectkjn  of  75th  Street  and  South- 
em  Avenue. 


«Depth  in  feet  above 

ground.  •Elevation  in  feet. 

(NGVD) 


Existing 


•167 
None 
None 
None 

None 
•160 
•163 
•159 
•160 
None 
•160 
•167 
•167 

None 
None 
None 
•168 
•181 
•193 
None 

•168 
•173 

None 
None 
None 

None 
None 

•184 
•213 
None 
•207 
•213 
•182 
•188 

•196 


None 
None 
None 
•176 
•186 
•213 
•160 

•174 
•192 
•210 

None 
None 
None 

•166 
•177 

None 
None 
None 
None 
None 
None 
None 


Modified 


•167 
•172 
•179 
•187 

•158 
•160 
•162 
•159 
•159 
•159 
•160 
•162 
•165 

•164 
•165 
•170 
•168 
•179 
•192 
•209 

•168 
•172 

•172 
•180 
•199 

•197 
•209 

•186 
•214 
•232 
•208 
•212 
•178 
•187 

•196 

•180 
•191 
•206 
•177 
•188 
•211 
•163 

•178 
•193 
•215 

•167 
•168 
•161 

•172 
•182 

•193 
•178 
•184 
•189 
•182 
•200 
•208 
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State 


Cit>- 1(  wrvcounty 


Maps  are  available  for  re^ 
ments  to  The  Honorable 


Nebraska 


Maps  available  for  review  a 
Woodle.  Chairman.  Sarp 
68046 


hiMOO.  'PlfKKl  Insiirdiuc") 

Ui't.d  Mdv  24.  1M'14 
Richard  T.  Moore. 
AsMn:nite  Pirtftorfor  Miti};tit 
W-H  DfK..  94-M:i'44  Filrd  ft-1 

BiLUNG  CODE  «718-0>P 
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Source  ot  Hooding 


75m  Street  Drainage  Ditch 


Location 


Airport  Oitch  ,.., 

Jenkins  ^cres  Lateral 

Hollywood  Ditch    . 

Murry  Lateral 

Cargiii  Lateral 
Cou.tes>  Lane  Lateral 

Werner  Pdr«  Lateral 
Summef  G'ove  Ditch 

Larnoert  Park  Lateral 


v^  at  the  Cit>-  of  Shreveport,  Project  E 
la^el  Beard.  Mayor.  City  of  Shrevepon. 


At  confluence  with  Brush  Bayou 

At  Wallace  Avenue  

Approximately  700  feet  upstream  of  68th 
Street 

At  confluence  with  Brush  Bayou 

Just  upstream  of  West  7Cth  Street 

Just  upstream  of  Meriwether  Road  

At  confluence  with  Airport  Ditch  

Just  upstream  of  Missouri  Pacific  Rail- 
road. 

Approximately  2,300  feet  upstream  of 
Missouri  Pacific  Railroad. 

At  confluence  with  Airport  Ditch  

At  Mayfield  Street 

Approximately  2,400  feet  upstream  of 
Hollywood  Avenue. 

At  confluence  with  Hollywood  Ditch  

Just  upstream  of  Baxter  Street 

Just  upstream  of  Interstate  Highway  20  ... 

At  confluence  with  Airport  Ditch    

Just  upstream  of  Wisteria  Street  

Just  upstream  of  Lotus  Lane  

At  confluence  with  Brush  Bayou 

At  Courtesy  Lane  

Approximately  700  feet  upstream  of  Hol- 
lywood Street. 

At  confluerKe  with  Brush  Bayou 

At  Hollywood  Avenue 

At  Westover  Street 

At  Williamson  Way  

Just  downstream  ol  Soutr>ern  Pacific  Rail- 
road. 

Just  upstream  of  IrxJustnat  Loop  

At  confluence  with  Summer  Grove  Ditch  . 

Just  upstream  of  Baird  Road  

Approximately  350  feet  upstream  of 
Urban  Dale  Road 


•Depth  in  feet  above 

ground.  'Elevation  in  feet 

(NGVD) 


Existing 


•178 

•190 

None 

•178 

•209 

•229 

None 

None 

None 

•196 
•211 
•220 

None 
None 
None 
None 
None. 
None 
None 
None 
None 

•198 
•206 
•213 
•170 
•184 

None 
None 
None 
None 


Modified 


•182 
•190 
•207 

•183 
•206 
•228 
•190 
•197 

•203 

•194 
•209 
•217 

•212 
•221 
•240 
•194 
•213 
•224 
•186 
•202 
•210 

•198 
•207 
•212 
•170 
•183 

•210 
•172 
•189 
•200 


ngineer's  Office..  1234  Texas  Avenue.  Shreveport.  Louisiana.  Send  com 
P  O.  Box  31 109,  Shreveport,  Louisiana  71 130 


Sarpy  C  3unty  Umn- 
corpo  ated  Areas. 


Big        Papilt'on — Papillion 
Creek 


At  Laplatte  Road 


At  the  extraterritorial  limits  of  the  City  of 

Bellevue.    approximately    2.300    feet 

downstream    of    Burlington    Northern 

Railroad. 

Sarpy  County  Courthouse.  1210  Golden  Gate  Drive.  Papillion,  Nebraska.  Send  comments  to  The  Honorable  Ron 
County.  Board  of  Commissioners,  Sarpy  County  Courthouse,  1210  Golden  Gate  Drive.  Papillion.  Nebraska 


•967 


•973 


•967 


973 


KSMSt.'ir.'  !•  \tt 
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DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 
SOCFRPartI? 

RIN  10ia-AB 

Endangered  and  Threatened  Wildlife 
and  Plants;  Notice  of  Availability  of 
Data  Pertaining  to  the  Subspecies 
Taxonomy  of  the  California 
Gnatcatcher 

agency:  Fish  and  Wildlife  Sc-nici-. 

Intfrinr 


ACTION:  Nolice  of  availability,  opeiiiiifi 
of  public  comment  period. 

SUMMARY:  The  Fish  and  Wildlife  Service 
(Sen,'i(:e)  listed  the  coastal  California 
gnat(:atr:her  [Polioptila  califnrnica 
californicn]  as  a  threatened  species  on 
March  25,  1993.  On  May  2,  1994.  this 
listing  was  invalidated  by  the  United 
States  District  Court  for  the  District  of 
Columbia  on  the  basis  that  the  Secretary 
of  the  Interior  failed  to  obtain  and  make 
available  for  public  review  and 
comment  the  data  underlying  a 
published  scientific  report  on  the 
sub.specific  taxonomy  of  the  Californin 
gnatcatfiior.  In  response  to  the  court's 


decision  the  author  of  that  report  has 
provided  these  data  to  the  Service.  The 
Service  if  seeking  public  comment  on 
these  data. 

DATES:  Comments  and  materials  must  be 
received  August  1.  1994. 
ADDRESSES:  Copies  of  the  subject  data 
are  available  from  the  U.S.  Fish  and 
Wildlife  Service,  Carlsbad  Field  Office, 
2730  Loker  Avenue  West.  Carlsbad, 
California.  92008.  Comments  and 
materials  concerning  these  data  should 
be  submitted  to  the  above  address.  The 
data,  public  comments,  and  other 
materials  received  will  be  available  for 
public  inspection,  by  appointment, 
during  normal  business  hours  at  the 
above  address. 

FOR  FURTHER  INFORMATION  CONTACT:  Gail 
Kobetich,  Field  Supervisor,  at  the 
address  listed  above  (619/431-9440: 
facsimile  619/431-9624). 

SUPPLEMENTARY  INFORMATION: 

Background 

On  March  30,  1993,  the  U.S.  Fish  and 
Wildlife  Service  published  a  final  rule 
in  the  Federal  Register  determining  the 
coastal  California  gnatcatcher  to  be  a 
threatened  species  (58  FR  16741).  In  its 
decision  to  list  the  gnatcatcher  the 
Service  relied,  in  part,  on  taxonornic 
studies  conducted  by  Dr.  Jonathan 
Atwood  of  the  Manomet  Bird 
Observatory,  Manomet,  Massachusetts. 


As  is  .standard  practice  in  the  scientific 
community,  the  Service  did  not  request, 
nor  was  it  offered,  the  data  used  by  Dr. 
Atwood  in  reaching  his  conclusions. 
Instead,  the  Ser\ice  relied  upon  the 
conclusions  published  in  Dr.  Atwood's 
peer  reviewed  scientific  report  on  the 
subspecific  taxonomy  of  the  California 
gnatcatcher  (Atwood  1991).  This  report 
was  used  by  the  Secretary  to  support,  in 
part,  a  finding  that  the  southern  range 
limit  of  the  coastal  California 
gnatcatcher  occurs  at  30  degrees  north 
latitude  in  Baja  California,  Mexico. 

The  Building  Industry  Association  of 
Southern  California  (BIA)  and  others 
filed  suit  in  Federal  court  challenging 
the  listing  on  several  grounds,  including 
the  claim  that  the  Service  was  legally 
required  to  obtain  and  make  Atwood's 
data  available  for  review  and  comment. 
On  May  2,  1994,  the  court  ruled  in  favor 
of  the  BIA  and  vacated  the  listing.  In 
response  to  the  court's  decision,  Dr. 
Atwood  has  agreed  to  release  his  data  to 
the  Service.  With  this  notice,  the 
Service  makes  available  for  public 
review  and  comment  Dr.  Atwood's  data. 

The  Secretary  has  filed  a  motion  for 
reconsideration  of  the  court's  decision 
and,  alternatively,  a  motion  to  stay  the 
portion  of  the  decision  that  vacated  the 
listing  while  the  Service  receives  public 
comment  on  these  data.  These  motions 
are  currently  pending  before  the  court. 
The  Service  is  also  reviewing  several 


other  options  to  provide  the  protection 
of  the  Endangered  Species  Act  to  the 
gnatcatcher.  These  options  include 
appealing  the  court's  decision,  listing 
the  gnatcatcher  on  an  emergency  basis, 
and  proposing  a  new  rule  to  list  the 
gnatcatcher. 

The  Service  solicits  public  comments 
on  Dr.  Atwood's  data  in  order  to  assist 
it  in  further  evaluating  the  decision  to 
list  the  coastal  California  gnatcatcher 
pursuant  to  the  Endangered  Species  Act. 
References  Cited 

.Atwood,  J.L.  1991.  Subspecies  limits  and 
geographic  patterns  of  morphologic] 
variation  in  California  gnatcatchers 
{Polioptila  californica].  Bull.  Southern 
California  Acad.  Sci.  90(3):118-133 

Authority 

The  authority  for  this  action  is  the 
Endangered  Species  Act  (16  U.S.C.  1531 
et  seq.]. 

List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  species, 
Exports,  Imports,  Reporting  and 
recordkeeping  requirements. 
Transportation. 

Dated:  May  25,  1994. 
Thomas  J.  Dvryer, 

Acting  Regional  Director.  Region  1. 1 'S.  Fish 
and  Wildlife  Service. 
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Notices 


Tfiis  section  of  the  FEDERAL  REGISTER 
contains  documents  other  tti  an  rules  or 
proposed  njles  that  are  appi  cable  to  the 
public.  Notices  of  hearings  a  nd  investigations, 
committee  meetings,  agerx;^  decisions  and 
rulings,  delegations  of  autho  rty,  filing  ot 
petitions  and  apphcations  ar  d  agency 
statements  of  organization  a  id  functions  are 
examples  of  documents  app  janng  m  this 
section 


DEPARTMENT  OF  AGRICULTURE 

Forms  Under  Review  byl  Office  of 
Management  and  Budget 

M.iV  i7.  l'«M4. 

The  Department  of  Agiculturtf  h.is 
submitted  to  0MB  for  re\  lew  the 
following  proposal  for  thj  collection  ol 
information  under  the  pr  jvisions  of  the 
Paperwork  Reduction  At ;  (44  U.S.C. 
chapter  35)  since  the  last  list  was 
pubiishud.  This  list  isgr(  uped  into  new 
proposals,  revisions,  extension,  or 
reinstatements.  Each  entijv'  contains  the 
following  information: 

(1)  Agency  proposing  t  le  information 
collection:  (2)  Title  the  ir  formation 
collection:  (.1)  Form  num  )er(s),  if 
applicable:  (4)  How  often  the 
information  is  requested:  (5)  Who  will 
be  required  or  asked  to  report;  (6)  An 
estimate  of  the  number  o  responses:  (7) 
An  estimate  of  the  total  number  of  hours 
needed  to  provide  the  inf  armation:  (f*) 
Name  and  telephone  nun  ber  of  the 
agency  contact  person. 

Questions  about  the  ite  ns  in  the 
listing  should  be  directec  to  the  agency 
person  named  at  the  end  )f  each  entry. 
Copies  of  the  proposed  forms  and 
supporting  documents  m;  ly  he  obtained 
from:  Department  Clearar  ce  Officer. 
USDA.  OIRM.  room  404-  ,V  Admin. 
BIdg..  Washington.  DC  2Cp.".().  (202) 
fi90-2nK. 

Revision 

•  Agricultiira!  Stabilizntii>n  and 

Conwa'of/on  Sen-icf 
7CFR  1413.  1414.  141.=5  a|id  1416— 

Fonns  for  Participation  in  Price 

Support  and  Productioi  i  Adjustment 

Programs 
ASCS-503.  658-1;  CCC 

app?!Tidix.  13^,  300,  3()( 

302.  406.  406  appendix 

appendix.  477.\.  477B. 
Annually 
F.;nns;  1.734.000  respon? 

hours 
Bruce  Hiatt  (202)  090-2 7*lf. 


135. 135 
appendix, 
477.477 

r05. 507 A 


Si  is:  430,4(U1 


•  Agricultural  Marketing  Service 

Domestic  Dates  Produced  or  Packed  in 
Riverside  County,  California — 
Marketing  Order  No.  987 

FV-iqi.  FV'-192.  FV-72,  &  FV-73 

Recordkeeping;  monthly;  annually; 
biennially 

Farms;  Small  businesses  or 
organizations:  709  responses;  263 
hours 

Valerie  L.  Emmer,  (202)  205-2829 
Extension 

•  Ffdfral  Crop  Insnrnnct^  Corporntinn 
Collector's  Contact  Report 

FCl-3 

On  o<:casion 

Individuals  or  households;  farms;  600 
responses;  300  hours 

Bonnie  L.  Hart,  (202)  254-8393 

•  Ffderal  Crop  Insurance  Corporation 
Peach  Producers  Picking  Records 
FCl-55 

On  occasion 

Individuals  or  households;  farms:  3.000 
rtjsponses:  3,000  hours 

Bonnie  L  Hart  (202)  254-8393 

•  Packers  and  Stockyards 
Administration 

Rt;guIations  and  Related  Reporting  and 
Recordkeeping  requirements;  Packers 
and  Stockyards  Act 

Recordkeeping;  on  occasion:  semi- 
annually: annually 

Businesses  or  other  for-profit;  29,517 
responses;  361,874  hours 

Patrick  D'Agostino.  (202)  720-8214 
New  Collection 

•  Cooperative  State  Research  Senice 

National  Research  Initiative  Competitive 
Grants  Program  Application  Kit 

CSRS-1232. 1233. 1234 

On  occasion 

Individuals  or  households;  luisinesses 
or  other  for-profit;  Federal  agencies  or 
employees;  non-profit  institutions; 
4,563  responses;  4.140  hours 

Robert  MacDonald.  (202)  401-41 14. 
Donald  E.  Uulcher, 

ff-puf  >•  Dcparlment  CItmnime  Utjirtr 
|FK  D(K,.  94-1  ;U01  Filfd  b-l-'M.  H-45  ami 
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DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 
[Docket  No.  TB-Q4-29] 

Flue-Cured  Tobacco  Advisory 
Committee;  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (5  U.S.C.  App  I 
announcement  is  made  of  the  following 
committee  meeting: 

Nunio:  Flue-Cured  T(>1)<k:<:()  Advisory 
(^otnmittef!. 

Date:  lune  29.  1994 

Time:  10  a.m. 

I'luco:  Tobacco  Division.  Agricultural 
Marketing  vSer\ite.  U.S.  Dt-partmnnt  of 
Agriculture.  F'.ue-Clured  Tobacco  Oioperdtive 
Stabilization  Corporation  Building.  1 J06 
Annapolis  Drive.  Raleigh,  North  (;ar()linu. 
27608. 

Purpose:  To  elect  officers,  establish 
subniarketing  areas,  discuss  selling 
schedules,  review  the  1994  polities  and 
procedures,  and  other  related  matters  for  the 
1994  flue-cured  tobacco  marketing  season. 

The  meeting  is  open  to  the  public.  Persons, 
other  than  members  who  wish  to  address  the 
Q)mniittee  at  the  meeting  should  contact  the 
Director.  Tobacco  Division.  Agricultural 
Marketing  Ser\ice,  l/'.S.  Department  of 
Agriculture,  room  502  Annex  Building,  P.O. 
Box  90456.  Washington.  DC  20090-6456. 
(202)  205-0567.  prior  to  the  meeting.  Writtfiii 
statements  may  be  submitted  to  the 
Qimmittee  before,  at,  or  after  the  met^ing. 

Dated:  May  26,  1994 
Lon  Hatamiya. 

Mministrntor 

jFK  D(«:.  94-1J363  Filed  b-1-94:  «  45  aiiij 

BILUNG  CODC  3410-02-41 


Forest  Service 

Rocky  Mountain  Region;  AA 
Production,  Inc.;  Twin-Creeks-Unit; 
Grand  Mesa,  Uncompahgrear.d 
Gunnison  National  Forests;  Gunnison 
County,  Colorado;  Notice 

AGENCY:  Forest  Service,  USDA.- 
ACTION:  Notice  of  intent  to  prepare  an 
environmental  impact  statement. 


SUMMARY:  The  Fore.st  Service  will 
prepare  an  environmental  impact 
statement  (EIS)  on  an  AA  Production. 
Inc.,  proposal  to  drill  4  coal  bed 
methane  wells  on  existing  lenses  and 
construct  a  transportation  system  to 
these  wells  within  the  Clear  Creek 
Roadle.ss  .Area  on  the  Gunnison  National 
Forest.  Paonia  Ranger  District, 


approximately  23  miles  north, 
northwest  of  the  town  of  Paonia, 
Colorado. 

DATES:  An  open  house  is  scheduled  for 
June  9,  1994.  at  the  Panonia  Town  Hal) 
from  2-5  p.m.  and  from  6-9  p.m.  to 
display  and  discuss  the  Twin-Creeks- 
Unit  proposal.  Comments  concerning 
the  scope  and  issues  of  the  analysis 
should  be  received  by  July  15,  1994; 
Publication  of  Draft  EIS:  December. 
1994:  final  EIS:  July,  1995. 

ADDRESSES:  Send  written  comments  to 
Twin-Creeks-Unif,  Paonia  Ranger 
District,  PO  Box  1030,  North  Rio  Grande 
Ave.,  Paonia,  CO  81428. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mike  Ward.  Paonia  Ranger  District.  PO 
Box  1030.  North  Rio  Grande  Ave., 
Paoni.  CO  81428,  (303)  527-1260. 
SUPPLEMENTARY  INFORMATION:  AA 
Production.  Inc.  has  submitted  a 
proposal  to  drill  4  coal  bed  methane 
wells  with  foreseeable  development  of 
additional  wells  if  the  first  4  are 
successful.  Drilling  would  occur  on 
existing  leases  granted  before  1980  in 
the  Clear  Creek  Roadless  area  between 
Deadhorse  Creek  and  Jones  Park.  The 
wells  would  be  located  within  one  mile 
of  an  existing  road  (FDR  844)  and  a 
pipeline  which  parallels  the  road.  The 
4  proposed  wells  are  more  precisely 
located  in  the  Southwest  Quarter  of 
Section  21— Township  10  South— Range 
m  We.st  of  the  6th  Principal  Meridian. 
If  is  important  to  remain  clear  about 
the  decisions  to  be  made  on  the  Twin- 
Creeks-Unit  proposal.  Decisions  on 
whether  or  not  this  area  of  the  Forest 
will  or  will  not  be  available  for  oil  and 
gss  leasing  have  already  been  made.  .\A 
Production,  Inc..  holds  valid  oil  &  gas 
lea.ses  and  have  a  legal  right  to  drill  on 
their  leases.  The  1993  Forest  Oil  &  Gas 
Leasing  EIS  has  allocated  the  Clear 
Creek  Roadless  area  to  oil  &  gas 
development.  These  decisions  will  not 
be  revisited,  unless  an  unavoidable 
effect  on  some  very  significant  resource 
is  discovered  through  this  analysis.  At 
this  pcini.  we  do  not  anticipate  any 
effects  such  as  this.  We  do  have  an 
obligation  to  consider  all  environmental 
factors,  analyzed  to  the  latest  standards, 
before  we  allow  the  proposed  oil  and 
gas  development  to  occur  so  appropriate 
protection  or  mitigation  measures  can 
be  developed  and  implemented.  This 
EIS  will  accomplish  this. 

The  Forest  Service  will  decide  how. 
when,  and  exactly  where,  oil  &  gas 
development  will  occur  while 
minimizing  effects  on  the  human 
environment  to  the  extent  practical.  The 
Forest  Service  has  responsibilitv  for 
n'anaging  surface  resources. 
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Specifically,  Forest  Ser\  ice  decisions  to 
be  made  are: 

1.  Determine  specifically  where,  how, 
when,  and  under  what  conditions  the 
transportation  system  and  well  pads 
will  be  developed  for  the  4  wells 
proposed  for  drilling. 

2  Determine  general  locations  for  the 
foreseeable  wells,  and  any  other 
mitigation  needed  in  addition  to  those 
for  the  first  4  proposed  wells. 

3  Determine  ifthere  are  site  spet.ific 
unavoidable  effects  on  x'ery 
significant  resources  in  the  area 
which  would  preclude  drilling  or 
surface  orcupancy. 
Any  well  development  other  than  the 

current  proposal  to  drill  4  wells  will 
require  additional  site  specific 
environmental  analysis. 

The  Bureau  of  Land  Management  is 
responsible  for  deciding  how  actual 
down-hole  drilling  activities  will  occur 
and  has  the  authority  to  approve  the 
Application  For  Permit  To  Drill  (APD). 

Preliminary  scoping  has  identified 
nine  issues,  these  issued  are;  (1)  Visual 
Quality.  (2)  The  proposed  wells  are 
v,  ifhin  a  roadless  area  identified  during 
the  1979  RA^'  II  process,  (3) 
Transportation  System,  Development. 
(4)  Wildlife  Management  and  Protection 
including  Threatened,  Endangered,  & 
Sensitive  Wildlife  &  Plants.  (5) 
Retention  of  Water  Quality,  Wetlands, 
and  Riparian  areas,  (6)  Soils  &  Geologic 
Hazards,  (7)  Effects  on  Recreation 
Opportunities  &  Outfitter  Guides,  (8) 
Social  &  Economic  Effects,  (9)  Cultural 
&  Hi.storic  Resources. 

Scoping  will  consist  of  public 
meetings,  news  releases,  and  a  scoping 
letter  sent  to  people,  organizations,  and 
public  agencies  who  may  be  interested 
in  this  project.  An  open  house  is 
scheduled  for  June  9,  1994.  A  new 
release  to  local  media  and  interested 
parties  is  being  made  in  conjunction 
with  the  June  9  meeting. 

The  U.S,  Fish  &  Wildlife  Service  will 
be  consulted  on  possible  effects  on 
threatened  and  endangered  plant  and 
animal  species  and  may  be  asked  to 
provide  expertise  for  the  eiuironmental 
analysis.  The  Forest  Service  mav 
consult  with  other  local,  State,  or 
Federal  agencies  as  needed.  The  Bureau 
of  Land  Management  and  the  U.S. 
Geological  Su.-Aey  will  be  asked  to  serve 
as  Cooperating  Agencie.s.  The  U.S. 
Geological  Survey  will  serve  as  a  coal- 
bed-methane  well  expert.  The  Bureau  of 
Land  Management  will  serve  as  a 
drilling  expert  and  is  responsible  for 
approving  actual  down-hole  drilling 
techniques.  The  U.S.  Forest  Ser\i(.e  will 
be  the  Lead  Agency. 

The  comment  period  on  the  draft 
environmental  impact  stateme;it  v.  ill  be 


45  days  from  the  date  the 
Environmental  Protection  Agency's 
notice  of  availability  appears  in  the 
Federal  Register. 

The  Forest  Service  believes,  at  this 
early  stage,  it  is  important  to  give 
reviewers  notice  of  several  court  rulings 
related  to  public  participation  in  the 
environmental  review  process.  First, 
reviewers  of  draft  environmental  impact 
statements  mu.st  structure  their 
participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  an  agency  to  the 
n^viewer's  position  and  contentions. 
Vermont  Yankee  Nuclear  Power  Corp    ■ 
NRDC.  435  U.S.  519,  553  (1978).  Also 
environmental  objections  that  could 
have  been  raised  at  the  draft 
environmental  impact  statement  stage 
but  that  are  not  raised  until  after 
completion  of  the  final  environmental 
impact  statement  may  be  waived  or 
dismissed  by  the  courts.  CitvofAngoon 
V.  Hodel,  803  F.2d  1016,  1022  (9th  ' 
Circuit,  1986)  and  Wisconsin  Heritages. 
Inc.  V.  Harris.  490  F.  Supp.  1334.  1338 
(E.D.  Wis.  1980).  Because  of  these 
rulings,  it  is  very  important  that  those 
interested  in  this  proposed  action 
participate  by  the  close  of  the  45  day 
draft  environmental  impact  .statement 
comment  period  so  that  substantive 
comments  and  objections  arc  made 
available  to  the  Forest  Service  at  a  time 
when  it  can  meaningfully  consider  fhem 
and  respond  to  them  in  the  final 
environmental  impact  statement. 
To  assist  the  Forest  Service  in 
identifying  and  considering  issues  and 
concerns  on  the  propo.sed  action, 
comments  on  the  draft  environmental 
ir;.pact  statement  should  be  as  specifi*. 
as  possible.  It  is  also  helpful  if 
comments  refer  to  specific  pages  or 
chapters  of  the  draft  statement. 
Comments  may  also  address  the 
adequacy  of  the  draft  environmental 
impact  statement  or  the  merits  of  the 
alternatives  formulated  and  disr  ussed  in 
the  statement.  Reviewers  may  wish  to 
refer  to  the  Council  on  Environmental 
Quality  Regulations  for  implementing 
the  procedural  provisions  of  the 
National  Environmental  Policy  Act  at  40 
C;FR  1503.3  in  addressing  these  points. 
Plea.'ie  note  that  comments  on  the  draft 
environmental  impact  statement  will  be 
rei^ardcd  as  public  information. 

The  responsible  Bureau  of  Land 
Management  official  is  Sally  Wisley. 
Area  Manager,  San  Juan  Resource  An>a. 
Federal  Building,  701  Camino  Del  Rio, 
Durango.  Colorado  81301. 

The  responsible  Forest  Service  official 
is  Ray  L  Kingston,  Paonia  District 
Ranger.  Grand  Mesa,  Uncompahgre  and 
Gunnison  .National  Forests,  P.O.  Box 


28512 
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1030.  North  Rio  Grand 
Colorado  81428. 

Dated:  Mav26. 1994 
Ray  L.  Kingston, 

District  Ranger 

|FK  Doc.  94-13^78  Filed 

BILLING  CODE  3410-11-M 


;  Avenue.  Paonia. 


DEPARTMENT  OF  CO  *!MERCE 


National  Oceanic  and 
Administration 

[l.D.  0526940] 


Atmospheric 


Pacific  Fishery  Management  Council; 
Public  Meetings 


AGENCY:  National  Mari 

Service  (NMFS).  NatioHa 

Atmospheric  Admini.st 

Commerce. 

ACTION:  Notice  of  publil  meetings. 


le  Fisheries 

Oceanic  and 
ation  (NO.AA), 


Fi 


19' 14 


itei 


h  lari 


SUMMARY:  The  Pacific 
Management  Council's 
Permit  Revievv  Board  vi 
meeting  on  June  17.  1 
Conference  Room  at  th* 
Technical  Service  Divi 
1 1th  Avenue.  Portland 
meeting  will  begin  at  8 
continue  until  all  busir 

The  purpose  of  the  nieet 
review  appeals  on  appl 
Const  groundfish  limi 
which  were  denied  by 
FOR  FURTHER  INFORMATI^ 
Peter  Fricke.  National 
Service,  7600  Sand  Poi 
C15700,  Seattle,  WAT. 
(206) 526-6140. 
SUPPLEMENTARY  INFORM^fTION 
meeting  is  physically 
people  with  disabilities 
sign  language  interpret 
auxiliary  aids  should  b( 
Peter  Fricke  at  (206)  5 
5  days  prior  to  the  meet 

Datrd:  May  26.  1994 
David  S.  Crestin. 

Acting  Director.  Office  of  F' 
(Mnsen,aticn  and  Management. 
Miihne  Fibheries  Sen-ice 
ITKDor  94-13361  Filrd 

BILLING  CODE  3510-22-P 


jfll 


DEPARTMENT  OF  ENERGY 

Agency  Information  Collection 
Extensions 


AGENCY:  Department  of 
ACTION:  Notice. 


SUMMARY:  The  Departm 
submitted  the  follow! 


-1-94;  »:4iiini| 
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a.m.  and  will 
ss  is  completed. 

ing  is  to 
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CONTACT: 

ine  Fisheries 
t  WayNE..BIN 
I.t;  telephone: 


accessi 


This 
ible  to 
Requests  for 
tion  or  other 
directed  to 
I  ^140  at  least 
ng  date. 


shenes 

National 

f4l-9J:  8  45i)ml 


nergy. 


nt  of  Energy  has 
ngjtwo  public 


information  collection  packages  to  the 
Office  of  Management  and  Budget  for 
renewal  under  the  Paperwork  Reduction 
Act  of  1980,  (Pub.  L.  No.  96-511),  in 
accordance  with  sections  3506  and 
3513.  thereof. 

The  packages  cover  management  and 
procurement  collections  of  information 
from  management  and  operating 
contractors  of  the  Department  of 
Energy's  Government-owned/contractor- 
operated  facilities,  offsite  contractors, 
financial  assistance  recipients,  grantees, 
and  the  public.  The  information  is  used 
by  Departmental  management  to 
e.xercise  management  oversight 
concerning  the  implementation  of 
applicable  statutory-  and  contractual 
requirements  and  obligations.  The 
listing  for  each  package  contains  the 
following  information:  (1)  Title  of  the 
information  collection  package:  (2) 
current  Office  of  Management  and 
Budget  control  number;  (3)  type  of 
respondents;  (4)  estimated  number  of 
responses;  (5)  estim.ated  total  burden 
hours,  including  recordkeeping  hours, 
required  to  provide  the  information;  (6) 
purpose;  and  (7)  number  of  collections. 
DATES  AND  ADDRESSES:  Comments 
regarding  the  information  collection 
packages  should  be  submitted  to  the 
Office  of  Management  and  Budget  Desk 
Officer  at  the  following  address  no  later 
than  July  5,  1994.  Mr.  Troy  Hillier, 
Department  of  Energy  Desk  Officer, 
Office  of  Management  and  Budget 
(OIRA),  room  3001,  New  Executive 
Office  Building,  Washington,  DC  20503. 
(202)  395-3084.  If  you  anticipate  that 
you  will  be  submitting  comments,  but 
find  it  difficult  to  do  so  within  the 
period  of  time  allowed  by  this  notice, 
you  should  advise  the  Office  of 
Management  and  Budget  Desk  Officer  of 
your  intention  to  do  so  as  soon  as 
possible.  The  Desk  Officer  mav  be 
telephoned  at  (202)  395-3084.' (Also, 
please  notify  the  Department  of  Energy 
contact  listed  in  this  notice.) 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Ann  Wallace,  Record  Management 
Division  (HR^22),  Department  of 
Energy.  Washington.  DC  20585,  (301) 
903-3524. 

Package  Title:  Financial  Assistance 
and  Incentives. 

Curn'nt  Office  of  Management  and 
Budget  No:  1910-0400. 

Type  of  Fespandents:  Department  of 
Energy  management  and  operating 
contractors,  offsite  contractors,  grantees, 
and  the  general  public. 

Esii mated  Xumher  of  Responses 
r.6.907. 

Estimated  Total  Burden  Hours 
f)Rfi.9«3. 


Purpose;  This  information  is  required 
by  the  Department  to  ensure  that 
financial  assistance  and  incentives 
resources  and  requirements  are 
managed  efficiently  and  effectively:  and 
to  exercise  management  oversight  of 
Department  of  Energy  contractors, 
grantees,  and  the  general  public.  The 
package  contains  58  information  and/or 
recordkeeping  requirements. 

Package  Title:  Safeguards  and 
Security. 

Current  Office  of  Management  and 
Budget  No.:  1910-1800. 

Type  of  Respondents:  Department  of 
Energy  management  and  operating 
contractors  and  offsite  contractors. 

Estimated  Xumber  of  Responses: 
101,830. 

Estimated  Total  Burden  Hours: 
638,802. 

Purpose:  This  information  is  required 
by  the  Department  to  ensure  that 
safeguards  and  security  resources  and 
requirements  are  managed  efficiently 
and  effectively;  and  to  e.xercise 
management  oversight  of  Department  of 
Energy  contractors.  The  package 
contains  32  information  and/or 
recordkeeping  requirements. 
Raymond  S.  Barrow, 
Director.  Office  nfIRM  Policy.  Plans,  and 
0\-er>igbt 

(FK  Doc:.  94-13418  Filed  6-1-94;  8  4')  ami 

SILLING  CODE  6450-01-M 


Advisory  Committee  on  Human 
Radiation  Experiments 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  open  meeting. 

SUMMARY:  Under  the  provisions  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  No.  92-463,86  Stat.  770).  notice  is 
hereby  given  of  a  meeting  of  the 
Advisory  Committee  on  Human 
Radiation  Experiments. 
DATES:  June  13.  1994.  9:30  a.m.-5:30 
p.m.;  June  14.  1994.  9  a.m.-3:30  p.m. 
ADDRESSES:  The  Ramada  Plaza  Hotel.  10 
Thomas  Circle.  Washington,  DC  20005. 
FOR  FURTHER  INFORMATION  CONTACT: 
Steve  Klaidman.  The  Advisorv- 
Committee  on  Human  Radiation 
Experiments,  1726  M  Street,  NW,  suite 
600,  Washington,  DC  20036.  Telephone: 
(202)  254-979.- 

SUPPLEMENTARY  INFORMATION:  Purpose  of 
the  Committee:  The  Advisor)- 
Committee  on  Human  Radiation 
Experiments  was  established  by  the 
President,  E.xecutive  Order  No.  12891, 
January  15,  1994.  to  provide  advice  and 
reconimendations  on  the  ethical  and 
.scientific  standards  applicable  to  human 
radiation  experiments  carried  out  or 
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sponsored  by  the  United  States 
Co\-9rRment.  The  Advisory  Committee 
on  Human  Radiation  Experiments 
reports  to  the  Human  Radiation 
Interagency  Working  Group,  the 
members  of  whicii  include  the  Secretary 
of  Energy,  the  Secretary  of  Defense,  the 
Secretary  of  Health  and  Human 
Services,  the  Secretary  of  Veterans 
Alfairs,  the  Attorney  General,  the 
Administrator  of  the  Notional 
Aeronautics  and  Space  Administration, 
the  Director  of  Central  Intelligence,  and 
the  Director  of  the  Office  cf 
Management  and  Budget. 

'tentative  Agenda 

Monday.  June  13.  1994 

9  a.m.    CaU  to  Ordor  and  Opening  Knmarks 
0:13  a.m.    Briefing  on  Background  Issues, 

Advisory  Committee  Ntembcrs 
10:45  a.m.     Break 
1 1  a.m.    Briefing  on  Background  Issues. 

AdvisorA'  Committee  Members 

(continued) 
12:15  p.m.     Lunch 
1 :1 5  p.m.    Discussion,  Status  and  Strategics 

of  Ekxument  Collection  and  Review 

3  p.m.    Break 

3:15  p.m.     Discussion,  Status  and  Strategies 
of  DiK;i;ment  Collertion  and  Review 
(continued) 

4  p.m.     Public  Oimment 

'i  p-m.     Meeting  Adjourned 

Tuesday,  June  14,  1994 
9  a.m.    Opening  Remarks 
9:15  a.m.    Discussion,  Status  and  .Strategies 
of  Document  Collection  <-md  Review 
(continued) 
10:45  a.m.     Break 

1 1  a.m.     Discus.sion.  Status  and  Strategies  of 
Document  Collection  and  Review 
(continued) 
12.15  p.m.     Lunch 

1:15  p.m.     Discussion.  .Status  and  .Strategies 
of  Do<:umcnt  Collection  and  Review 
(continued) 
2  p.m.    Subcommittee  meetings  on  Scope. 
Cold  War  Data  Collection.  Ethics  Data 
CoiU.-ciion,  and  Outreach 
3:25  p.m.     Future  Nteeting(s) 
3:30  p.m.     Meeting  Adjourned 

A  final  agenda  will  be  available  at  the 
meeting. 

Public  Participation:  The  meeting  is  open 
to  the  public.  The  chairperson  is  empowered 
to  conduct  the  meeting  in  a  fashion  that  will 
facilitate  the  orderly  conduct  of  business. 
Any  member  of  the  public  who  wishes  to  file 
a  written  statement  with  the  Advisorv 
Committee  wilt  be  permitted  to  do  so.  ei'hcr 
before  or  after  the  meeting.  Members  of  the 
public  who  wish  to  make  a  five-minute  oral 
statement  should  contact  the  Advisory 
C;ommittee  at  the  address  or  telephone 
number  listed  above.  Requests  must  be 
received  at  least  five  business  days  prior  to 
the  m.eeting  and  reasonable  provisions  will 
be  made  to  include  the  presentation  on  the 
pgenda. 

Transcript:  Available  for  public  review  an<l 
copying  at  the  office  of  the  Advisorv 
(rnmmittee  at  the  address  listed  above 


between  9  a.m.  and  4  p.m..  Mondav  through 
Friday,  except  Federal  holidays. 

This  notice  is  being  published  with  less 
than  tlfteen  days  notice  because  of 
prog.'-amniatic  delays. 

Issued  of  VVashinglOii.  DC  on  May  27.  1994. 
M arcia  L.  Morris. 

Deputy  Advisorv  Committee  Ma  nosement 
Officer 

IFR  Doc.  94-13421  Filed  6-1-94:  fl:45  am| 

BILLING  CODE  6450-01 -P 


Federal  Energy  Regulatory 
Commission 

[Docket  No.  EL94-64-000,  et  al.] 

Middleborough  Gas  and  Electric 
Department  and  Pascoag  Fire  District, 
et  al.;  Electric  Rate  and  Corporate 
Regulation  Filings 

May  24.  1994. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Middleborough  Gay  and  Electric 
Department  and  Pascoag  Fire  District  v. 
Montaup  Electric  Company  and  Eastern 
Edison  Company 

I  Docket  No.  EL94-64-000) 

Take  notice  that  on  May  5,  1994. 
Middleborough  Gas  and  Electric 
Department  and  Pascoag  Fire  District 
("Middleborough)  tendered  for  filing  a 
complaint  against  Montaup  Electric 
Company  and  Eastern  Edison  Company. 
In  its  complaint  Middleborough  move.s 
to  consolidate  this  proceeding  with 
Montaup  Electric  Company.  ER94- 
]062-€00. 

Middleborough  and  Pascoag  seek  an 
order  from  the  Commission:  (1)  Finding 
that  the  rates  charged  by  Montaup  to 
Middleborough  and  Pascoag  for  their 
whole.sale  power  purchases,  as  well  as 
under  the  Middleborough  breaker  and 
radial  contracts,  may  produce  exce.ssive 
revenues  ft-om  Middleborough  and 
Pascoag  and  should  be  subject  to 
reduction  and  refund  consistent  with 
this  complaint;  (2)  establishing  a  refund 
effective  date  60  days  after  the  date  of 
filing  of  this  complaint;  (3)  setting  for 
hearing  under  section  206  whether  the 
provisions  of  the  Middleborough  and 
Pascoag  contracts  regarding  contract 
demands  and  terminations  are  unjust, 
unreasonable,  and  unduly 
discriminatory  and  preferential,  or 
otherwise  contrary  to  the  public  interest 
and  if  so,  establishing  just,  reasonable 
and  not  unduly  discriminatory  or 
preferential  terms;  (4)  consolidating  the 
consideration  of  the  matters  rai.sed  by 
this  complaint  with  the  ongoing 
proceeding  in  Docket  No.  ER94-1062- 
000:  and  (5)  affording  Middleborough 


and  Pascoag  .such  other  relief  as  may  be 
deemed  appropriate. 

Comment  date:]une  23.  1904,  in 
accordance  w  i;h  Standard  Parngraph  K 
at  the  end  of  this  notice. 

2.  Utah  Associated  Municipal  Power 
Systems  v.  PacifiCorp 

iDorket  No.  EL94-66-000| 

Take  notice  that  on  May  18,  1994,  the 
Utah  Associated  Municipal  Power 
Systems  (UAMPS)  tendered  for  filing  a 
revised  complaint  against  Pat;ifiCorp  In 
its  complaint  UAMPS  states  that 
PacifiCorp  has  refused  to  provide  firm 
transmission  services  over  existing 
facilities  from  UAMPS'  resource 
available  at  Four  Comers  to  UAMPS" 
loads  in  PacifiCorp's  control  area. 
UAMPS  further  states  that  it  had 
seriously  filed  its  complaint  on  Mav  fi. 
1994.  but  that  it  had  revised  the 
complaint  and  refiled  it  in  light  of 
recent  Commission  precedent.  UAMPS 
requests  that  the  revised  complaint  be 
substituted  for  its  May  6, 1994 
complaint. 

Comment  date:  June  23.  1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Cogcnerators  of  Southern  California, 
Midway-Sunset  Cogeneration 
Company,  Harbor  Cogeneration 
Company,  Kern  River  Cogeneration 
Company,  Sycamore  Cogeneration 
Company 

(Docket  .\o.  EL94-69-OOOI 

Take  notice  that  on  May  16,  1994. 
Cogenerators  of  Southern  California  and 
its  members  tendered  for  filing  a 
petition  asking  the  Commission  to 
undertake  an  enforcement  action  against 
the  California  Public  Utilities 
Commission  (CPUC)  for  implementing 
improperly  the  Commission "s 
regulations  under  PURPA  with  respet.t 
to  the  calculation  of  avoided  cost 
payments  at  the  time  of  delivery'. 

Comment  date:  June  13,  1994.  in 
accordance  with  Standard  Paragraph  H 
at  the  end  of  this  notice. 

4.  Chicago  Energy  Exchange  of  Chicago, 

?nr. 

\L:>  k"?  .\o.  ERaO-22.5-016| 

lakj  notice  that  on  April  7,  1994. 
Chicago  Energy  Exchange  of  Chir  ago. 
Inc.  (Energy  Exchange)  filed  certain 
information  as  required  by  the  Ordering 
Paragraph  (I.)  of  the  Commission's  April 
19,  1990  order  in  this  proceeding,  51 
FERC  U  61 ,054  (1990).  Copies  of  Energy 
Exchange's  informational  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection. 


28514 
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5.  Elkem  Metals  Compan  ' 

(Docket  No.  ER94-966-000I 

Take  notice  that  Elkem  Vietals 
Company  (Elkem).  on  Api  il  22,  1994. 
tendered  for  filing  with  ih  e  Commission 
additional  information  to  its  February  9, 
1994.  filing  of  an  initial  n  te  schedule 
pursuant  to  a  request  by  C  ommission 
Staff. 

Copies  of  the  filing  wer  (  served  by 
Elkem  upon  what  will  be  ts  sole 
jurisdictional  customer.  Appalachian. 

Elkem  renews  the  requt  st  for  waiver 
made  in  its  original  Febru  ir)'  9,  1994: 
filing  of  the  Commission"!  Rules  and 
Regulations  to  permit  the  proposed  sale 
to  become  effective  on  lesf  than  60  davs 
notice. 

Comment  date:  June  9,    994.  m 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring 
to  protest  said  filing  shou 
motion  to  intervene  or 
Federal  Energy  Regulatory 
825  North  Capitol  Street, 
Washington.  D.C.  20426, 
with  Rules  211  and  214  of 
Commission  s  Rules  of 
Procedure  (18  CFR  385.21 
385.214).  All  such  motion 
should  be  filed  on  or  befoit 
comment  date.  Protests  wi 
considered  by  the  Comm 
determining  the  appropria 
taken,  but  will  not  ser\'e  tc 
protestants  parties  to  the 
Any  person  wishing  to 
must  file  a  motion  to  i 
of  this  filing  are  on  file  wi 
Commission  and  are  avail 
inspection. 
Lois  D.  Casheil, 
Secretory-. 

jFR  Doc  94-13389  Filed  6-1 
BILUrtG  CODE  6717-01^ 
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[Docket  No.  CP94-657-O00,  e  I  al.] 


High  Island  Offshore  Systf i 
Natural  Gas  Certificate  Fil 


M.iy  ^4.  1994. 

Take  notice  that  the  foli« 
have  been  made  with  the 


Sy  Item 


1.  High  Island  Offshore 

(Docket  .No  CF'94-557-000j 

Take  notice  that  on  May 
High  Island  Offshore  Syste  n 
500  Renaissance  Center. 
Michigan  48243.  filed  in 
CP94-557-000.  an  applica( 
to  Section  7(b)  of  the  Natu 
an  order  granting  permi; 
approval  io  abandon  transpjortat 
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service  currently  being  rendered  for 
Northern  Natural  Gas  Company 
(Northern),  all  as  more  fully  set  forth  in 
the  application  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

In  its  application,  HIOS  proposes  to 
terminate  its  firm  transportation  service 
for  Northern  which  HIOS  is  rendering  in 
accordance  with  its  Rate  Schedule  T-9. 
as  well  as  associated  interruptible 
overrun  transportation  service  for 
Northern  rendered  in  accordance  with 
its  Rate  Schedule  I.  HIOS  states  that  the 
currently  effet:tive  contract  demand 
under  Rate  Schedule  T-9  is  20.657  Mcf 
per  day  and  the  volume  under  Rate 
Schedule  I  is  74.800  Mcf  per  day.  HIOS 
proposes  to  terminate  these  services  at 
the  end  of  the  primary  term  of  Rate 
Schedule  T-9  on  August  22. 1994.  in 
accordance  with  the  terms  of  such  rate 
schedules  and  in  accordance  with  a 
timely  notice  given  by  Northern  to 
HIOS. 

HIOS  states  that  no  facilities  are 
proposed  to  be  abandoned  and  that  the 
capacity  resulting  from  the  proposed 
abandonment  will  be  available  under  its 
open  access  tariff  for  services  it  provides 
under  part  284  of  the  Commission's 
regulations. 

Comment  date:  June  14,  1994,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

2.  High  Island  Offshore  System 

I  Docket  .No.  Cl'94-558-0()0| 

Take  notice  that  on  May  19.  1994. 
High  Island  Offshore  System  (HIOS). 
500  Renaissance  Center.  Detroit. 
Michigan  48243.  filed  in  Docket  No. 
CP94-558-000,  an  application  pursuant 
to  Section  7(b)  of  the  Natural  Gas  .^ct  for 
an  order  granting  permission  and 
approval  to  abandon  transportation 
ser\'ice  currently  being  rendered  for 
Northern  Natural  Gas  Company 
(Northern),  all  as  more  fully  set  forth  in 
the  application  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

In  its  application.  HIOS  proposes  to 
terminate  its  firm  transportation  service 
for  Northern  which  HIOS  is  rendering  in 
accordance  with  its  Rate  Schedule  T-10. 
as  well  as  associated  interruptible 
overrun  transportation  service  for 
Northern  rendered  in  accordance  with 
its  Rate  Schedule  I.  HIOS  states  that  the 
currently  effective  contract  demand 
under  Rate  Schedule  T-10  is  67.800  Mcf 
per  day  and  the  volume  under  Rate 
Schedule  I  is  60.000  Mcf  per  day.  HIOS 
proposes  to  terminate  these  services  at 
the  end  of  the  primary  term  of  Rate 
Schedule  T-10  on  August  31,  1994,  in 
accordance  with  the  terms  of  an 
agreement  between  Northern  and  HIOS 


HIOS  states  that  no  facilities  are 
proposed  to  be  abandoned  and  that  the 
capacity  resulting  from  the  proposed 
abandonment  will  be  available  under  its 
open  access  tariff  for  services  it  provides 
under  part  284  of  the  Commission's 
regulations. 

Comment  date:  June  14,  1994,  in 
accordance  with  Standard  Paragraph  F. 
at  the  end  of  this  notice. 

3.  Tennessee  Gas  Pipeline  Co. 

{Docket  No.  Cl'94-559-000' 
_  Take  notice  that  on  May  20,  1994. 
Tennessee  Gas  Pipeline  Company 
(Applicant).  P.O.  Box  2511.  Houston. 
Texas  77252.  filed  a  request,  pursuant  to 
§§  157.205  and  157.212  of  the 
Commi.ssion's  Regulations  and 
Applicant's  blanket  authority  granted  in 
Docket  No.  CP82-413-000,  for 
authorization  to  construct  and  operate 
delivery  point  facilities  in  Essex  County, 
Massachusetts,  in  order  to  deliver  gas  to 
Colonial  Gas  Company  (Colonial),  all  as 
set  out  in  the  request  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Applicant  proposes  to  construct  a 
delivery  point  interconnect  allowing 
Colonial  to  source  its  gas  under  one  or 
more  of  Applicant's  existing  contracts 
under  Rate  Schedule  FT-A.  Such  gas 
will  be  transported  pursuant  to 
authority  granted  Applicant  in  Docket 
No.  CP87-1 15-000.  and  §284.223  of  the 
regulations. 

Applicant  proposes  to  install,  own. 
operate  and  maintain  data  acquisition 
and  control  equipment,  one  six-inch  hot 
tap  assembly,  approximately  2100  feet 
of  8'  pipe,  and  measurement  facilities 
located  at  M.P.  270-101+8.93  in  Essex 
County.  Massachusetts.  The  cost  of  this 
new  deliverv-  point  is  5690,000.  to  be 
reimbursed  by  Colonial. 

Applicant  states  that  the  total  quantity 
authorized  for  delivery  to  Colonial  will 
not  increase  as  a  result  of  this  proposal. 
Applicant  asserts  that  the  proposed 
delivery  point  is  not  prohibited  by  its 
tariff.  Also.  Applicant  states  that  it  has 
enough  capacity  to  make  deliveries  at 
the  proposed  delivery  point  without 
harming  other  customers. 

Comment  date:  July  8,  1994,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

Standard  Paragraphs 

F.  Any  person  desiring  to  be  heard  or 
to  make  any  protest  with  reference  to 
said  application  should  on  or  before  the 
comment  date,  file  with  the  Federal 
Energy  Regulatorv' Commission. 
Washington,  DC  20426.  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 


Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  a  grant  of  the 
certificate  and/or  permission  and 
approval  for  the  proposed  abandonment 
are  required  by  the  public  convenience 
and  necessity.  If  a  motion  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  believes 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provided 
for.  unless  otherwise  advised,  it  will  be 
unnecessary  for  applicant  to  appear  or 
be  represented  at  the  hearing. 

G.  Any  person  or  the  Commission's 
staff  may,  within  45  days  after  issuance 
of  the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to 
§  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefore, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act. 
Lois  D.  Cashell, 
Secretary. 
|FR  Doc.  94-13390  Filed  6-1-94;  8:45  am) 
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[Project  No.  11326-002  Utah] 

Colton  Springs  Hydro  Associates; 
Surrender  of  Preliminary  Permit 

May  26, 1994. 

Take  notice  that  Colton  Springs  Hydro 
Associates,  Permittee  for  the  Colton 
Springs  Project  No.  11326,  has 
requested  that  its  preliminary  permit  be 
terminated.  The  preliminary  permit  for 
Project  No.  11326  was  issued  March  29, 
1993,  and  would  have  expired  February 
28, 1996.  The  project  would  have  been 
located  on  Colton  Springs,  a  tributary  to 
the  Price  River,  in  Carbon  County,  Utah. 

The  Permittee  filed  the  request  on 
May  11,  1994,  and  the  preliminary 
permit  for  Project  No.  11326  shall 
remain  in  effect  through  the  thirtieth 
day  after  issuance  of  this  notice  unless 
that  day  is  a  Saturday,  Sunday  or 
holiday  as  described  in  18  CFR 
385.2007,  in  which  case  the  permit  shall 
remain  in  effect  through  the  first 
business  day  following  that  day.  New 
applications  involving  this  project  site, 
to  the  extent  provided  for  under  18  CFR 
part  4,  may  be  filed  on  the  next  business 
day. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

IFR  Doc.  94-13348  Filed  6-1-94;  8:45  ami 

BILLING  COOE  e717-01-M 


[Project  No.  11179-001  Waho] 

Faulkner  Land  and  Livestock,  Inc.; 
Surrender  of  Preliminary  Permit 

May  26. 1994. 

Take  notice  that  Faulkner  Land  and 
Livestock  Inc.,  Permittee  for  the 
Freeway  Drop  Project  No.  11179,  has 
requested  that  its  preliminary  permit  be 
terminated.  The  preliminary  permit  for 
Project  No,  11179  was  issued  February 
19, 1992,  and  would  have  expired 
January  31, 1995.  The  project  would 
have  been  located  on  the  Little  Wood 
River,  utilizing  the  North  Side  Canal 
Company's  canal  system,  in  Elmore 
County,  Idaho. 

The  Permittee  filed  the  request  on 
May  9,  1994,  and  the  preliminary  permit 
for  Project  No.  11179  shall  remain  in 
effect  through  the  thirtieth  day  after 
issuance  of  this  notice  unless  that  day 
is  a  Saturday,  Sunday  or  holiday  as 
described  in  18  CFR  385.2007,  in  which 
case  the  permit  shall  remain  in  effect 
through  the  first  busii^ess  day  following 
that  day.  New  applications  involving 
this  project  site,  to  the  extent  provided 


for  under  18  CFR  part  4,  may  be  filed 

on  the  next  business  day. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

IFR  Doc.  94-13347  Filed  6-1-94;  8:45  ami 

BILLING  COOE  6717-01-M 


[Project  No.  11327-001  UtahJ 

Leamington/Rocky  Ford  Hydro 
Associates;  Surrender  of  Preliminary 
Permit 

May  26,  1994. 

Take  notice  that  Leamington/Rocky 
Ford  Hydro  Associates,  Permittee  for  the 
Leamington/Rocky  Ford  Project  No. 
11327,  has  requested  that  its 
preliminary  permit  be  terminated.  The 
preliminary  permit  for  Project  No. 
11327  was  issued  March  29,  1993,  and 
would  have  expired  February  28. 1996. 
The  project  would  have  been  located  on 
the  existing  Utah  Canal  Diversion 
structure,  on  the  Sevier  River,  in  Jaub 
County.  Utah. 

The  Permittee  filed  the  request  on 
May  11,  1994,  and  the  preliminary 
permit  for  Project  No.  11327  shall 
remain  in  effect  through  the  thirtieth 
day  after  issuance  of  this  notice  unless 
that  day  is  a  Saturday,  Sunday  or 
holiday  as  described  in  18  CFR 
385.2007,  in  which  case  the  permit  shall 
remain  in  effect  through  the  first 
business  day  following  that  day.  New 
applications  involving  this  project  site, 
to  the  extent  provided  for  under  18  CFR 
part  4,  may  be  filed  on  the  next  business 
day. 

Linwood  A.  Watson,  Jr.. 
Acting  Secretary. 

[FR  Doc.  94-13349  Filed  6-1-94;  8:45  am) 
BILUNG  COOE  6717-01-M 

[Project  No.  11328-001  Utah] 

Sevier  Bridge  Hydro  Associates; 
Surrender  of  Preliminary  Permit 

May  26.  1994. 

Take  notice  that  Sevier  Bridge  Hydro 
Associates,  Permittee  for  the  Sevier 
Bridge  Project  No.  11328,  has  requested 
that  its  preliminary  permit  be 
terminated.  The  preliminary  permit  for 
Project  No.  11328  was  issued  March  29, 
1993,  and  would  have  expired  February 
28,  1996.  The  project  would  have  been 
located  at  Sevier  Bridge  Dam,  on  the 
Sevier  River,  in  Juab  County,  Utah. 

The  Permittee  filed  the  request  on 
May  11.  1994,  and  the  preliminary 
permit  for  Project  No.  11328  shall 
remain  in  effect  through  the  thirtieth 
day  after  issuance  of  this  notice  unless 
that  day  is  a  Saturday,  Sunday  or 
holiday  as  described  in  18  CFR 
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UK  Doc.  <M-13350  Filcil  6-l-|*4.  8:45  ami 

BILUMQ  CODE  671 7-0 1 -M 

(Docket  No.  CP94-161-001] 

Avoca  Natural  Gas  Storagb;  Petition 
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fron 
fill 


Mnv  ;iH.  1^)94. 
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party  in  any  hearing  therein  must  file  a 
motion  to  intervene  in  accordance  with 
the  Commission's  Rules.  All  persons 
who  have  heretofore  filed  need  not  file 
again. 

I.inwoud  .\.  Watson,  Jr.. 

Acting  Sf  Cretan,'. 

IFK  Df»c.  94-1.3.359  Filed  h-1-94:  8:45  am] 

BILLING  CODE  6717-01-M 


[Docket  No.  RP94-25S-000J 

Canyon  Creek  Compression  Co.; 
Proposed  Changes  in  FERC  Gas  Tariff 

May  !•»>.  1994, 

Take  notice  that  on  May  24. 1094. 
C^inyon  Creek  Compression  Company 
(Cianyon)  tendered  for  filing  to  be  a  part 
of  its  FERC  Gas  Tariff.  Third  Revised 
Volume  No.  1.  First  Revised  Sheet  Nos. 
142.  147  and  148.  and  Original  Sheet 
No.  148A.  with  a  proposed  effective 
date  of  June  23.  1994. 

Canyon  states  that  the  purpose  of  the 
filing  is  to  modify  the  capacity  release 
provisions  of  its  Tariff  to  change  the  (1 ) 
definition  of  Short-Term  Prearranged 
Releases,  and  (2)  deadlines  for 
submission  of  capacity  release  requests 
for  first  of  the  month  service  and  the 
starting  and  ending  times  for  open 
seasons 

Canyon  requested  whatever  waivers 
may  bi;  necessary  to  permit  the  tariff 
sheets  to  become  effective  June  23, 
1994. 

Canyon  states  that  a  copy  of  the  filing 
was  mailed  to  Canyon's  jurisdictional 
transportation  customers  and  intere.sted 
stale  regulatory  agencies. 

Any  p<;rson  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
lo  intervene  or  a  prote.st  with  the 
Federal  Energy  Regulato-y  Commission. 
8,'^  North  Capitol  Street,  NE.. 
Washington,  DC  20426.  in  accordance 
with  section  385.214  and  385.211  of  th»! 
Commi.ssion's  Rules  and  Regulations. 
All  such  protests  should  be  filed  on  or 
l»efore  June  3.  1994.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
mu.st  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspe<:tion  in  the  public  refertmct;  room. 
I. in  wood  .\.  Waliwn,  Jr.. 
AitirifiSrcivtary. 
UK  Di«    94-133.58  Filcut  (.-1-  94;  8:4ri  iiiiil 

BILLING  coot  6717-01-M 


(Docket  No.  RP91 -160-021] 

Columbia  Gulf  Transmission  Co.; 
Compliance  Filing 

May  26. 1994 

Take  notice  that  on  May  19. 1994. 
Columbia  Gulf  Transmission  Company 
(Cohimbia  Gulf)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff.  Second 
Revised  Volume  No.  1.  the  following 
proposed  changes  to  be  effective  January 
1.1994: 

.Second  Sut»stituto  First  Kdvised  Shi;<.t  No 
01 9A 

On  February  7.  1994.  Columbia  Gulf 
filed  revised  tariff  sheets  pursuant  lo  the 
Federal  Energy  Regulatory 
Commission's  (Commission)  Letter 
Order  issued  on  January  19.  1994.  in 
Docket  Nos.  RP91-16().  ct  al..  RP92-2.  ♦•/ 
o/.,  RP90-107.  et  al..  and  RS92-6.  et  al. 

On  May  10.  1994,  the  Commission 
issued  a  Letter  Order  (Order)  in  Docket 
No.  RP91-lfiO-018.  rt^lating  to  the 
February  7.  1994.  filing  which  directed 
Columbia  Gulf  to  refile  Second 
Substitute  First  Revised  Sheet  No.  019.\ 
to  correctly  supersede  Sub  1st  Revised 
Shwt  No.  019A.  Columbia  Gulf  states 
that  the  instant  filing  is  being  tendered 
to  comply  with  that  directive. 

Columbia  Gulf  states  that  a  copy  of 
the  filing  Ts  being  served  upon  all 
parties  to  these  proceedings, 
jurisdictional  cu.stomers  and  interested 
state  Commissions. 

Any  person  desiring  to  protest  .s<iid 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
82,5  North  Capitol  Street  NE.. 
Washington.  DC  2IJ42f).  in  accordance 
with  Rule  211  of  the  Commission's 
Rules  of  Practice  and  Procedure.  All 
such  protests  should  be  filed  on  or 
before  June  3.  1994.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropri5te"action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  Columbia  Gulfs  filing  ant  on 
file  with  the  Commission  and  are 
available  for  public  inspection. 
Linwood  A.  Wat.son.  Jr., 
ArtingSf^riftary: 
jFK  Doc.  94-13351  Filed  tV-1-94;  H :45anii 

BILUNG  CODE  6717-01-M 


[Docket  No.  CP94-556-00C] 

Colorado  Interstate  Gas  Co.;  Notice  of 
Request  Under  Blanket  Authorization 

MiiV  i<i.  1994 

Take  notice  thaton  May  19. 1994. 
Colorado  Interstate  Gas  Company  (GIG). 
P.O.  Box  1087.  Colorado  Spring.s. 
Colorado  80944.  filed  a  prior  notice 
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request  with  the  Commission  in  Docket 
No.  CP94-556-000  pursuant  to 
§§  157.205  and  157.211  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (NGA)  for  authorization 
to  construct  and  operate  a  two-inch 
delivery  tap  to  provide  interruptible 
service  to  Amoco  Energy  Trading 
Corporation  (Amoco)  under  CIG's 
blanket  certificates  issued  in  Docket 
Nos.  CP83-21-000  and  CP86-589-000 
pursuant  to  Section  7  of  the  NGA,  all  as 
more  fully  set  forth  in  the  request  which 
is  open  to  the  public  for  inspection. 

CIG  proposed  to  construct  and  operate 
a  two-inch  meter  run  and  appurtenant 
facilities  in  Las  Animas  County, 
Colorado  for  the  interruptible  delivery 
of  approximately  200  Mcf  per  day  of 
start-up  fuel  gas  to  Amoco.  CIG  states 
that  its  FERC  Gas  Tariff  does  not 
prohibit  the  addition  of  the  proposed 
delivery  point.  CIG  also  states  that  the 
proposed  deliveries  are  within  the 
certificated  entitlements  for  the 
proposed  delivery  tap. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  the 
Commission  has  issued  this  notice,  file 
pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to 
§  157.205  of  the  Regulations  under  the 
NGA  (18  CFR  157.205)  a  protest  to  the 
request.  If  no  protest  is  filed  within  the 
allowed  time,  the  proposed  activity 
shall  be  deemed  to  be  authorized 
effective  the  day  after  the  time  allowed 
for  filing  a  protest.  If  a  protest  is  filed 
and  not  withdrawn  within  30  days  after 
the  time  allowed  for  filing  a  protest,  the 
instant  request  shall  be  treated  as  an 
application  for  authorization  pursuant 
to  Sertiort  7  of  the  NGA. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

[PR  Doc.  94-13388  Filed  6-1-94;  8;45  ami 
BILLING  CODE  6717-01-M 

[Docket  No.  GT94-45-000] 

El  Paso  Natural  Gas  Co.;  Tariff  Piling 

May  26,  1994. 

Take  notice  that  on  May  24,  1994,  El 
Paso  Natural  Gas  Company  (El  Paso), 
tendered  for  filing  and  acceptance 
pursuant  to  part  154  of  the  Federal 
energy  Regulatory  Commission 
(Commission)  Regulations  Under  the 
Natural  Gas  Act,  its  Third  Revised 
Volume  No.  1  Tariff. 

El  Paso  states  that  it  has  submitted  for 
filing  its  Third  Revised  Volume  No.  1 
which  replaces  El  Paso's  Second 
Revised  Volume  No.  1  in  its  entirety.  El 
Paso  states  that  the  tendered  tariff 


volume  has  been  significantly 
repaginated  due  to  a  change  in  word 
processing  computer  software.  However, 
El  Paso  states,  the  textual  contents  have 
not  changed  except  for  minor 
conforming  changes. 

El  Paso  requests  that  the  tendered 
tariff  sheets  be  accepted  for  filing  and 
permitted  to  become  effective  July  1, 
1994. 

El  Paso  states  that  copies  of  the  filing 
were  served  upon  all  of  El  Paso's 
interstate  pipeline  system  sales 
customers  and  interested  state 
regulatory  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  sections 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  .should  be 
filed  on  or  before  June  3,  1994.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  public  reference  room. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
|FR  Doc.  94-13345  Filed  6-1-94;  8:45  ami 

BILUNG  CODE  6717-01-M 

[Docket  No.  GT94-46-000] 

El  Paso  Natural  Gas  Co.;  Tariff  Filing 

May  26.  1994 

take  notice  that  on  May  24,  1994,  El 
Paso  Natural  Gas  Company  (El  Paso), 
tendered  for  filing  and  acceptance 
pursuant  to  part  154  of  the  Federal 
Energy  Regulatory  Commission 
(Commission)  Regulations  Under  the 
Natural  Gas  Act,  its  Second  Revised 
Volume  No.  1-A  Tariff. 

El  Paso  states  that  it  has  submitted  for 
filing  its  Second  Revised  Volume  No. 
1-A  which  replaces  El  Paso's  First 
Revised  Volume  No.  1-A  in  its  entirety. 
El  Paso  states  that  the  tendered  tariff 
volume  has  been  repaginated  due  to  a 
change  in  word  processing  computer 
software.  However,  El  Paso  states  the 
textual  contents  have  not  changed 
except  for  minor  conforming  changes 
related  to  the  repagination. 

El  Paso  requests  that  the  tendered 
tariff  sheets  be  accepted  for  filing  and 
permitted  to  become  effective  July  1, 
1994. 

El  Paso  .states  that  copies  of  the  filing 
were  served  upon  all  of  El  Pasos 


interstate  pipeline  system  transportation 
customers  and  interested  state 
regulatory  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  inter\'ene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street  NE.,  Washington, 
DC  20426,  in  accordance  with  sections 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  June  3,  1994.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  public  reference  room. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

[PR  Doc.  94-13346  Pili-d  6-1-94;  8:45  dm| 
BILLING  CODE  6717-01-M 

[Docket  No.  RP94-255-000J 

Natural  Gas  Pipeline  Co.  of  America; 
Proposed  Changes  in  FERC  Gas  Tariff 

May  26.  1994. 

Take  notice  that  on  May  24,  1994. 
Natural  Gas  Pipeline  Company  of 
America  (Natural)  tendered  for  filing  to 
be  a  part  of  its  FERC  Gas  Tariff.  Sixth 
Revised  Volume  No.  1,  Second  Revised 
Sheet  No.  247,  Original  Sheet  No.  247A, 
First  Revised  Sheet  Nos.  289,  297  and 
298,  and  Original  Sheet  No.  298A.  with 
a  proposed  effective  date  of  June  23, 
1994. 

Natural  states  that  the  purpose  of  the 
filing  is  to  modify  the  capacity  release 
provisionsof  its  Tariff  to  change  (1) 
section  8.5  of  the  General  Terms  and 
Conditions  to  conform  to  Commission 
Orders  in  Docket  No.  RS94^5,  (2)  the 
definition  of  Short-Term  Prearranged 
Releases,  and  (3)  the  deadlines  for 
submission  of  capacity  release  requests 
for  first  of  the  month  service  and  the 
starting  and  ending  times  for  open 
seasons. 

Natural  reque.sted  whatever  waivers 
may  be  necessary  to  permit  the  tariff 
sheets  to  become  effective  June  23, 
1994. 

Natural  istates  that  a  copy  of  the  filing 
was  mailed  to  Natural's  jurisdictional 
transportation  customers  and  interested 
-State  regulatory  agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street  NE.. 
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Washington.  DC  20426.  hi  accordance 

with  sections  385.214  ancj  385.211  of 

the  Commission's  Rules 

Regulations.  All  such  protest 

filed  on  or  before  June  3. 
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Linwood  A.  Watson.  ]r.. 

Acting  Sf^retary. 
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(Docket  No.  RP94-254-000) 

Northetn  Border  Pipeline 
Proposed  Changes  in 


FEfIC 


Po.; 

Gas  Tariff 


Mdy  2b.  1994. 

Take  notice  that  on  May 
Northern  Border  Pipeline 
(N'orthem  Border)  tendcre< 
become  part  of  its  FERC  G 
Revised  Volume  No.  1,  the 
revised  tariff  sheets,  with  a 
effe<:tivedateof  luiv  1.  1^ 


Co 


9f  4: 

Srcond  Reviswt  Sheet  Numlw    15fi 
Third  Revised  Shwt  NuitiIkt    .I? 
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Northern  stales  that  the 
this  filing  is  (i)  to  revise  th« 
Rate  and  Minimum  Reven 
under  Rate  Schedule  IT-l; 
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Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  petition 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street  NE.. 
Washington.  DC  20426.  in  accordance 
with  the  Commission's  Rules  of  Practice 
and  Procedure  (18  CFR  385.211. 
385.214).  All  such  petitions  or  protests 
should  be  filed  on  or  before  June  3, 
1994.  Protests  will  be  considered  but 
not  .serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection. 
Linwood  .\.  Watson.  Jr., 
Actin}i  SfHTftary: 
IFR  D<.c;.  94-133.S4  Filed  (i-1-94;  8:45  ami 

8IUINC  CODE  6717-01-M 


(Docket  No.  RP94-1 04-000] 

Overthrust  Pipeline  Co.;  Informal 
Settlement  Conference 

Muy  2»i.  1994. 

Take  notice  that  an  informal 
settlement  conference  will  be  convened 
in  this  proceeding  on  Thursday.  June  2. 
1994.  at  10  a.m..  at  the  offices  of  the 
Federal  Energy  Regulator)'  Commission. 
810  First  Street  NE..  Washington.  DC. 
for  the  purpose  of  exploring  the  possible 
settlement  of  the  above-referenced 
docket. 

Any  party,  as  defined  by  18  CFK 
385.102(c).  or  any  participant,  as 
defined  by  18  CFR  385.102(b).  is  invited 
to  attend.  Persons  wishing  to  become  a 
party  must  move  to  inter\'ene  and 
receive  inter\-enor  status  pursuant  to  the 
Commission's  regulations  (18  CFR 
385.214)  (1993). 

For  additional  information,  contact 
Arnold  H.  Meltz  at  (202)  208-2161  or 
John  P.  Roddy  at  (202)  208-1176. 
Linwood  A.  Watson.  Jr., 
Actino  Secmtary. 

IFR  Doc.  94-13352  Filed  6-1-94:  «:45  ami 
BILLWC  CODE  6717-01-M 


[Docket  No.  RP94-256-000] 

Stingray  Pipeline  Co.;  Proposed 
Changes  In  FERC  Gas  Tariff 

MdV  26.  1994. 

Take  notice  that  on  May  24.  1994. 
Stingray  Pipeline  Company  (Stingray) 
tendered  for  filing  to  be  a  part  of  its 
FERC  Gas  Tariff.  Third  Revised  VoluniK 
No.  1.  First  Revised  Sheet  Nos.  150, 156 
and  157.  and  Original  Sheet  No.  157A. 
with  a  proposed  effective  date  of  June 
23. 1994 


Stingray  slates  that  the  purpose  of  the 
filing  is  to  modify  the  capacity  release 
provisions  of  its  tariff  to  change  the  (1 ) 
definition  of  Short-Tenn  Prearranged 
Releases,  and  (2)  deadlines  for 
submission  of  capacity  release  requests 
for  first  of  the  month  service  and  the 
starting  and  ending  times  for  open 
seasons. 

Stingray  requested  whatever  waivers 
may  be  necessary  to  permit  the  tariff 
sheets  to  become  effective  June  23. 
1994. 

Stingray  states  that  a  copy  of  the  filing 
was  mailed  to  Stingray's  jurisdictional 
transportation  customers  and  interested 
state  regulatory  agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulator)-  Commission. 
825  North  Capitol  Street,  NE.. 
Washington.  DC  20426.  in  accordance 
with  sections  385.214  and  385.211  of 
the  Commission's  Rules  and 
Regulations.  All  such  protests  should  be 
filed  on  or  before  June  3.  1994.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  public  reference  room. 
Linwood  A.  Watson,  |r.. 
Acting  Secretary. 
IFR  Doc.  94-13356  Filed  6-1-94;  8:45  ami 

BILUNG  CODE  6717-01-M 


[Docket  No.  RPd4-257-000] 

Trailblazer  Pipeline  Co.;  Proposed 
Changes  in  FERC  Gas  Tariff 

May  26.  1994. 

Take  notice  that  on  May  24.  1994. 
Trailblazer  Pipeline  Company 
(Trailblazer)  tendered  for  filing  to  be  a 
part  of  its  FERC  Gas  Tariff.  Third 
Revised  Volume  No.  1,  First  Revised 
Sheet  Nos.  149.  155  and  156.  and 
Original  Sheet  No.  156A,  with  a 
proposed  effective  date  of  June  23. 1994. 

Trailblazer  states  that  the  purpose  of 
the  filing  is  to  modify  the  capacity 
release  provisions  of  its  Tariff  to  change 
the  (1)  definition  of  Short-Term 
Prearranged  Releases,  and  (2)  deadlines 
for  submission  of  capacity  release 
requests  for  first  of  the  month  service 
and  the  starting  and  ending  times  for 
open  seasons. 

Trailblazer  requested  whatever 
waivers  may  be  necessar)'  to  permit  the 
tariff  sheets  to  become  effective  June  23. 
1994. 
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Trailblazer  states  that  a  copy  of  the 
filing  was  mailed  to  Trailblazer  s 
jurisdictional  transportation  cu.stomers 
and  interested  state  regulatory  agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulator)'  Commission. 
825  North  Capitol  Street.  NE.. 
Washington,  DC  20426,  in  accordance 
with  sections  385.214  and  285.211  of 
the  Commission  s  Rules  and 
Regulations.  All  such  protests  should  be 
filed  on  or  before  June  3.  1994.  Protests 
will  be  considered  by  the  Com.mission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  meke 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  public  reference  room. 
Linwood  A.  Watson.  Jr.. 
Acting  Sftrttan.'.  \ 

IFK  Doc  94-13357  Filed  6-1-94:  8:45  ami 

BILUNG  CODE  6717-01-M         ' 


[Docket  Nos.  RP94-1 72-001  and  RP94-205- 
001] 

Williams  Natural  Gas  Co.;  Proposed 
Changes  in  FERC  Gas  Tariff 

May  2P.  1994. 

Take  notice  that  on  May  23.  1994, 
U'illiams  Natural  Gas  Company  (WNG) 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  Second  Revised  Volume  No. 
1,  Fourth  Revised  Sheet  Nos.  6  and  6A. 
with  a  propo.';ed  effective  date  of  June  1 
1994. 

WNG  states  that  the  purpose  of  this 
filing  is  to  comply  with  a  Commission 
order  dated  May  6,  1994,  in  the  above- 
rf'ferenced  dockets  and  propose  revised 
fuel  reimbursement  percentages  to  be 
applied  to  transportation  on  WNG's 
system. 

WNG  states  that  a  copy  of  its  filing 
uas  ser\'ed  on  all  participants  listed  on 
the  serviip  iists  maintained  by  the 
Commission  in  the  docket  referenced 
tbove  and  on  all  of  WNG's  jurisdictional 
customers  and  interested  state 
(ommissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
H25  North  Capitol  Street  NE., 
Washington,  DC  20426.  in  accordance 
with  section  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  protests  should  be  filed  on  or 
before  June  3.  1994.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  .serve  to  make 


protestants  parties  to  the  proceedings. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  public  reference  room. 
Linwood  A.  Watson,  Jr.. 
Actinf;  Secretary. 

IFR  D.h:.  94-13353  Filed  6-1-94:  8:45  ami 
EiLUNG  CODE  6717-01-M 


Office  of  Environmental  Management 

Innovative  Technologies  to  Accelerate 
Characterization,  Treatment, 
Remediation,  and  Storage/Disposal  of 
Mixed  Radioactive/Hazardous  Waste  at 
Federal  Facilities 

*GE\'CY:  Office  of  Environmental 
Management,  U.S.  Department  of  Enerav 
(DOF). 

ACTION:  Notice  of  request  for 
information  {RFl). 

summary:  The  U.S.  Department  of 
Energy's  (DOE)  Office  of  Environmental 
Management  (E.M)  is  soliciting 
i;>formation  from  private  companies 
rega.-ding  their  capabilities  to 
demonstrate  nevv-  and  innovative 
t.  chnologies  that  may  accelerate  or 
enhance  site  activities  in 
( haracterization,  treatment, 
remediation,  and  storage/disposal  of 
nixed  radioactive/hazardous  wastes  at 
federal  facilities  in  the  Western  United 
States.  This  is  not  a  solicitation  for 
government  proposals  or  bids  for 
procurement  or  financial  assistance,  but 
rather  a  request  for  information  on  new 
and  innovative  technologies  which  may 
address  characterization,  treatment,  and 
storage/disposal  of  mi.xed  or  hazardous 
waste.  Based  on  information  received 
from  this  RFI,  a  fonnal  RFP(s)  may  be 
issued  focusing  on  specific  needs  and 
site  characteristics. 

DATES:  Information  should  Ix;  submitted 
by  August  31,  1994. 

ADDRESSES:  Information  should  be 
submitted  to  Dr.  George  Coyle,  Office  of 
Technology  Development,  EM-SO.  U.S. 
Department  of  Energy,  lOuO 
Independence  Avenue  SW.,  room  5B- 
014,  Washington,  DC  20585.  FAX  202- 
586-6773. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Ceorgo  Coyle,  at  the  above  address,  or 
by  phone  at  202-586-6382. 
SUPPLEMENTARY  INFORMATION:  The 
responses  to  the  RFI  will  be  reviewed  by 
the  Mixed  Radioactive/Hazardous  Waste 
Working  Group  of  the  Federal  Advi.sory 
Committee  to  Develop  On-Site 
Irmovative  Technologies  (DOIT 
Committee).  The  DOIT  Committee 
consists  of  the  Secretaries  of  the  U.S. 
Departments  of  Energy,  Defense,  and  the 


Interior,  the  Administrator  of  the  U.S. 
Environmental  Protection  Agency,  and 
members  of  the  Western  Governor's 
Association  (or  their  designees).  The 
Federal  Advisor)-  Committee  will 
recommend  a  program  to  review 
information  concerning  technologies 
regarding  environmental  restoration/ 
waste  management  at  DOE  sites  in 
western  states;  recommending 
demonstration  projects  for 
implementation;  and  identifying 
regulator)',  institutional,  or  other 
barriers  to  te<:hnology  development. 
Pursuant  to  the  Advisory  Committees 
Charter,  the  initial  lead  agency  is  the 
Department  of  Energy,  for  which  the 
Office  of  Technology  Development 
serves  as  the  coordinating  office. 
The  Department  of  Energy  has 
requested  funding  in  its  budget  proposal 
for  a  project  to  conduct  field 
demonstrations  of  innovative 
technology  involving  mixed  waste 
((.haracterization,  treatment,  and 
.storage/dispo.sal)  beginning  in  calendar 
y«ar  1995.  This  program  will  implement 
the  recommendations  of  the  DOIT 
Committee.  The  goal  will  be  to  expedite 
I  leanup  of  federal  sites  by 
demonstrating  environmental 
technologies  which  will  addrs.ss 
regulatory  barriers  and  public  concerns 
throughout  the  technology 
demonstration  project  process. 

Factors  that  should  be  addressed  in 
descriptions  of  cleanup  technology  are: 
—Ability  to  alleviate  risks  to  public 
health  and  safety  and  to  the 
environment; 
— Capacity  for  public  acceptance. 

permit  and  regulatory  issues: 
—Extent  of  private  sector  and  multi- 
agency  involvement; 
—Potential  for  technology  transfer  or 

commercialization; 
— Likelihood  of  successful 
demonstration  (technical  risks, 
technology  component  and  system); 
—Capacity  for  volume  reduction  of 
hazardous  and  radioactive 
components; 
— Viability  of  final  waste  forms  and 
treated  secondary  waste  forms  which 
can  gain  public  acceptance,  be 
relatively  stable,  and  meet  regulator) 
criteria; 
—Magnitude  of  recycling  and  material 

recovery  potential;  and 
—Ease  of  implementation  to  full  scale 
initiative. 

Additionally,  the  following  factors  are 
considered  to  be  important  by  the 
Mixed  Radioactive/Haz.ardous  Wa.ste 
Working  Group  of  the  Committee  in  its 
review  of  cleanup  technologies: 
—The  extent  to  which  the  technologic.'; 

will  ultimately  remediate  mixed 
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Air  Pollution  Control;  Ozpne  Transport 
Commission;  Recommendation  That 
EPA  Adopt  Low  Emissio  i  Vehicle 
Program  for  the  Northeast  Ozone 
Transport  Region 
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Meetings.  , 
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SUMMARY:  On  Febmar>-  If 
Northeast  Ozone  Transpo  1 
(OTC)  submitted  a  recomii 
EPA  under  Section  184  o 
Act  (the  Act),  for  additionh 


w  tion 
able 


1994. the 
Commission 
endation  to 
the  Clean  .^ir 
control 


measures  to  be  applied  throughout  the 
Northeast  Ozone  Transport  Region 
(OTR)  Specifically,  the  OTC 
recommended  that  EPA  require  all  State 
members  of  the  OTC  to  adopt  an  Ozone 
Transport  Commission  Low  Emission 
Veliicle  (OTC  LEV  or  LEV)  program  for 
the  entire  OTR.  Under  Section  184(c)(3) 
of  the  Act,  EPA  is  to  review  the  OTC's 
recommendation  to  determine  whether 
the  additional  control  measures  are 
neces.sary  to  bring  any  area  in  the  OTR 
into  attainment  by  the  dates  specified  in 
the  Act.  and  are  otherwise  consistent 
with  the  Act.  Based  on  this  review,  EPA 
is  obligated  to  approve,  disapprove,  or 
partially  approve  and  partially 
disapprove  the  OTC's  recommendation. 

EPA  recently  issued  a  proposed  rule 
describing  the  framework  for  EPA's 
action  on  the  OTC's  recommendation 
and  describing  the  issues  EPA  is 
considering  in  deciding  whether  to 
approve,  disapprove,  or  partially 
approve  and  partially  disapprove  the 
re:;ommendation.  Thereafter,  EPA  held 
public  hearings  on  the  OTC's 
reconmiendation  in  Hartford, 
Connecticut  on  May  2-3, 1994.  As 
previously  announced.  EPA  will  be 
holding  a  series  of  three  public  meetings 
in  the  OTR  during  June  and  July,  1994 
to  provide  an  opportunity  for  interactive 
discussion  of  the  issues  involved.  As 
discussed  in  greater  detail  below.  EPA 
is  stmcturing  these  three  public 
meetings  to  generally  follow  the 
framework  for  analysis  it  has  described 
in  its  proposal  for  action  on  the  OTC's 
recommendation. 

At  the  first  meeting,  EPA  expects  the 
discussion  to  focus  on  the  standard  or 
test  the  Agency  should  apply  in 
analyzing  the  OTC's  recommendation 
and  the  need  for  the  Agency  to  act  in  a 
timely  fashion  based  on  the  best 
available  information.  Also  at  the  first 
meeting,  EPA  expects  the  discussion  to 
focus  on  issues  related  to  the  OTC  LEV 
program,  itself.  At  the  second  meeting, 
the  Agency  intends  to  take  up  the 
policv,  legal,  and  technical  issues 
relating  to  the  magnitude  of  reductions 
needed,  against  which  the  OTC  LEV 
program  should  be  assessed.  Also,  at  the 
.second  meeting  EPA  intends  to  begin  a 
discussion  of  alternative  proposals  for 
obtaining  additional  emissions 
reductions  from  new  cars.  EPA  expects 
this  discussion  may  carry  over  into  tht' 
third  meeting  EPA  also  is  reserving 
time  at  the  third  meeting  to  discuss  new 
issues  that  might  arise  in  the  course  of 
the  foregoing  agenda  that  EPA  does  not 
fore.see  now,  or  issues  that  should  be 
revisited  in  light  of  Jater  discussions. 
DATES:  EPA  will  be  holding  three  public 
round-table  m.eetings  on:  Wedne.sday, 


June  8,  1994  in  Philadelphia. 
Pennsylvania;  Thursday,  June  23,  1994 
in  Durham,  New  Hampshire;  and 
Wednesday,  July  13,  1994  in  New  York. 
New  York.  Each  round-table  meeting 
will  commence  at  9  a.m.  and  conclude 
by  approximately  6  p.m. 
ADDRESSES:  The  first  round-table 
meeting  will  be  held  at:  Center  Citv 
WHYY  Television  Station,  Sixth  &' Arch 
Streets,  Philadelphia,  Pennsylvania. 

The  second  round-table  meeting  will 
be  held  at:  The  New  England  Center. 
University  of  New  Hampshire,  I.tLS 
Stratford  Avenue,  Durham,  New 
Hampshire  03824. 

The  third  round-table  meeting  will  he 
held  at:  Holiday  Inn  Crown  Plaza. 
Manhattan,  1605  Broadway  (at  49t!i 
Street),  New  York.  New  York  10019. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mike  Shields,  Office  of  Mobile  Sources. 
USEPA,  401  M  Street  SW.,  Washington. 
DC  20460.  telephone:  (202)  2fi()-34.=".0. , 

SUPPLEMENTARY  INFORMATION: 

I.  Organization  of  Public  Meetings 

EPA  intends  that  the  three  public 
meetings  will  allow  for  a  fruitful 
exchange  of  information  and  views 
among  the  various  interested  parties,  the 
affected  States,  and  EPA.  The  meetings 
will  be  organized  as  "roundtable" 
discussions.  In  order  to  promote  an 
interactive  di.scussion.  EPA  has  retained 
a  facilitator  to  direct  discussions  among 
the  various  parties.  EPA  Will  arrange  for 
repre.sentatives  of  the  various  stake- 
holders, including  the  States,  the  auto 
manufacturers,  other  industry,  and 
envii-onmental  interest  groups,  to  be 
seated  at  a  tablS  with  EPA.  The 
facilitator  will  direct  discussion  first 
among  these  representatives.  All 
members  of  the  public  are  encouraged  to 
attend  and  participate,  and  the  public 
will  have  an  opportunity  to  comment  on 
the  discussion  of  ea(,h  di.screto  topic  on 
the  agenda. 

EPA  believes  that  an  opportunity  for 
public  interactive  discussions  will' 
provide  a  valuable  opportunity  tor  EPA 
to  refine  and  synthesize  information 
from  individual  participants  relevant  to 
its  action  on  the  OTC's 
recommendation.  EP.A  is  not.  however, 
establishing  the  representatives  invited 
to  participate  in  the  roundtable  iii 

'■discussions  as  an  advisory  committee,  " 

and  EPA  is  not  seeking  a  group  opinion 
or  recommendation  from  these 
representatives. 

11.  Agendas  for  Discussion 

EPA's  announcement  of  it:i  receipt 
and  availability  of  the  OTC's 
recommendation  provides  a  short 
background  discu.ssion  of  the 
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recommendation  and  its  context,  59  FR 
12914  (March  18,  1994).  EPA's  recent 
notice  of  proposed  rulemaking,  59  FR 
21720  (April  26,  1994),  provides  a 
detailed  description  of  the  framework 
for  EPA's  action  on  the  recommendation 
and  the  issues  EPA  is  considering  in 
reaching  a  decision.  The  reader  should 
refer  to  these  earlier  notices  for  a  ful! 
understanding  of  the  OTC's 
recommendation  and  the  issues  EPA  is 
interested  in  pursuing  at  the  public 
meetings.  Additional  information  may 
be  obtained  from  the  docket  for  this 
rulemaking  (A-94-11),  which  includes 
a  transcript  of  the  May  2-3  public 
hearing  held  on  EPA's  notice  of 
proposed  rulemaking.  The  description 
of  the  agendas  for  the  public  meetings, 
below,  presumes  familiarity  with  these 
notices. 

To  allow  participants  to  focus  their 
attention  and  prepare  for  topics  on  the 
tigenda  in  advance,  the  Agency  is 
disinclined  to  substantially  change 
these  agendas.  As  the  process  advances, 
however,  the  Agency  may  make  slight 
changes  in  light  of  new  issues  that  may 
emerge  or  to  proceed  quickly  through 
issues  that  may  require  le.ss  time  and 
attention  than  originally  .scheduled. 

A.  First  Meeting:  Philadelphia,  PA  on 
June  8,  1994 

Al  the  first  meeting,  EPA  intends  the 
morning  discussion  to  focus  on  the  legal 
and  policy  aspects  of  the  standard  or 
test  the  Agency  should  apply  in 
analyzing  the  OTC's  recommendation. 
The  Agency  believes  this  is  an 
overarching  i.ssue  that  should  be 
addressed  at  the  outset.  Background  for 
this  topic  can  be  found  in  EPA's 
proDosal,  59  FR  at  21725-27. 

The  agenda  for  th»  li.crning  session  is 
as  follows: 

Interpretation  of  "Necessity"  Finding 

1.  Relevance  of  standard  under 
Section  211(c)(4)(C). 

2.  Relevance  of  alternatives. 

3.  Criteria  for  alternatives:  standards 
for  cost-effectiveness,  practicability  and 
reasonableness. 

4.  Deference  to  the  OTC  and  EPA's 
factual  burden. 

5.  The  need  for  a  timely  decision 
based  on  available  information  despite 
.scientific  uncertainty. 

At  the  first  meeting.  EPA  intends  in 
the  afternoon  session  to  shift  the 
discu.ssion  to  focus  on  the 
recommended  OTC  LEV  program,  itself 
Background  information  for  this  topic 
can  be  found  in  EPA's  proposal,  59  FR 
at  21722-23,  21730-31,  and  21734-36. 
EPA  believes  there  are  both  important 
legal  and  policy,  as  well  as  technical 
aspects  of  the  OTC  LEV  program  that 


merit  discussion.  Of  course,  the  Agency 
has  an  obligation  to  evaluate  whether 
the  recommended  program  is  consistent 
with  the  Act.  While  many  issues 
regarding  the  legality  of  an  OTC  LEV 
program  have  been  the  subject  of 
litigation  and  may  be  addressed 
adequately  in  written  submissions.  EPA 
believes  that  discussion  of  certain  issues 
would  be  helpful. 

The  agenda  for  the  afternoon  session 
is  as  follows: 

OTC  LEV 

1.  Required  elements  of  an  OTC  LEV 
program  for  purposes  of  consistency 
with  Sections  177  and  209. 

2.  Reductions  from  an  OTC  LEV 
program:  what;  where,  when. 

3.  Cost-effectiveness  of  an  OTC  LEV 
program. 

4.  Assumptions  about  fuel  used 
throughout  the  OTR,  including 
attainment  areas.; 

3.  ZEV  Component  of  OTC  LEV 

•  Is  the  ZEV  sales  mandate  required 
to  be  part  of  the  OTC  LEV  program? 

•  Status  of  Electric  X'ehicle 
technology 

•  Permutations  on  the  ZEV  Sales 
Mandate 

•  Possible  conditions  or  incentives 
for  ZEVs  (such  as  sales  tax  rebate  or    * 
income  tax  credit). 

•  Emissions  impact  of  conditions  or 
incentives  for  ZEVs  in  the  absence  of  a 
sales  mandate. 

•  Consistency  of  conditions  or 
incentives  for  ZEVs  with  Sections  177 
and  209. 

B.  Second  Meeting:  Durham.  \'H  on 
June  23.  1994 

EP.\  intends  the  morning  session  to 
focus  on  the  magnitude  of  reductions 
needed  in  assessing  the  OTC  LEV 
program  or  alternatives.  The  .Agency 
helieves  the  amount  of  rtdiu.tions  that 
additional  control  measures  must 
achieve  for  attainment  is  a  threshold 
criterion  for  discussion.  As  noted  in 
EPA's  proposal,  studies  have 
(.onsistently  concluded  that  substantial 
reductions  in  NO,  and  VOC  emissions 
are  likely  to  be  necessary  to  reduce 
ozone  to  the  0.12  ppm  NAAQS  or  below 
throughout  the  OTR  during  periods  of 
adverse  meteorological  conditions.  The 
be.st  available  information  about  the 
amount,  location,  timing,  and  type  of 
these  reductions  may  be  important  in 
assessing  the  need  for  the  OTC's 
recommended  LEV  program.  EPA 
recognizes  the  di.scussions  regarding  the 
magnitude  of  reductions  needed 
involves  legal,  policy  and  technical 
aspe<  Is  that  are  in  many  wavs 
interrelated.  EPA  expects  that  all  of 
these  aspects  will  be  addressed  in  tiie 


discussion  of  these  issues.  Background 
information  for  the  legal  and  policy 
aspects  of  this  topic  can  be  found  in 
EPA's  proposal,  59  FR  at  21727-30. 
Background  information  for  the 
technical  aspects  of  this  topic  can  be 
found  in  EPAs  proposal,  59  FR  at 
21730-31. 

Also  in  the  morning  session,  the 
Agency  intends  to  provide  an 
opportunity  for  discussion  of  whether 
ahernative  control  measures  are 
available  to  obtain  sufficient  emissions 
reductions  so  that  more  stringent 
emissions  standards  for  new  cars  would 
not  be  necessar>'.  This  information 
could  be  relevant  to  the  need  for  the 
OTC  LEV  progra.m  or  a  program  to 
obtain  similar  reductions  from  new  cars. 
As  discussed  in  EPA's  proposal,  other 
measures  may  qualify  as  "alternatives" 
to  LEV  only  if  the  other  measures,  singly 
or  in  combination,  generate  enough 
reductions  to  fill  the  entire  shortfall 
needed  without  LEV.  Background 
information  for  the  alternatives  topic 
can  be  found  in  EPA's  proposal.  59  FR 
at  2173.3-34. 

The  agenda  for  the  morning  session  is 
as  follows: 

Magniti!  de  of  Reductions 

1.  Location  of  needed  reductions: 
relevance  of  contribution  to  downwind 
nonaltainment,  including  discussion  of 
requirements  for  attainment  ' 
demonstration  and  relevance  of 
boundary  condition.s. 

2.  Be.st  current  information  regarding 
the  OTR's  needs  for  attainment, 
including  timing  of  reductions  for 
moderate,  serious,  and  severe  areas 

3.  Need  for  reductions  for 
maintenance. 

4.  Magnitude  of  motor  vehicle 
emissions  in  the  overall  inventon . 

5.  Confidence  in  current  technical 
tools  and  information. 

Sufficiency  of  Alternatives  that  Might 
Render  OTC  LEV  Unnecessary. 
Including  Magnitude  of  Reductions 
Available.  Cost,  Practicability,  and 
Reasonableness 

In  the  afternoon  session,  EPA  intends 
to  begin  disc:ussion  of  alternative 
programs  designed  to  reduce  emissions 
from  new  motor  vehicles.  EPA 
recognizes  that  such  alternatives 
designed  to  reduce  emissions  from  new 
motor  vehicles  could  conceivably 
constitute  an  "alternative"  to  OTC  liV, 
Such  alternatives  that  obtain  r^Ji.'  tions 
from  the  same  sources  as  the  (.)!  C.  LEV 
program  would  thus  be,  at  least  in  par;, 
redundant  of  the  reductions  that  the 
OTC  LEV  program  would  generate.  (H 
entirely  redundant  of  OTC  LEV 
reductions,  the  sufficient;v  of  such  an 
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Relevance  of  New  Motor  Vkhide 
Standards  Alternatives  to  1  'PA's 
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OTC  LEV  Recommendatio^ 

1.  Should  EPA  disappro\|e 
LEV  recommendation  bas 
proposals  to  change  that 
different,  more  stringent 
vehicle  standards  (e.g.  The 
proposal  or  the  auto  manu 
proposal,  discussed  below 

2.  Must  there  be  a  mech 
'o  be  assured  that  the  Slai 
the  different  approach,  anc 
would  that  mechanism  beV 

EDF  Trading  Proposal 
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2.  Extent  of  trading:  among  auto 
companies;  with  stationary  sources; 
across  State  boundaries. 

3.  Baseline  for  assessing  whether 
reductions  are  surplus  and  can  be 
traded  to  avoid  otherwise  applicable 
emissions  reduction  obligations. 

4.  Constraints  on  trading  to  ensure 
that  areas  reduce  emissions  that 
contribute  to  nonattainment  downwind. 

5.  Need  for  discounting  credits. 

6.  Role  of  ZEVs  in  a  trading  scheme. 

7.  Consistency  with  Sections  177  and 
209. 

C.  Third  Meeting:  New  York.  NY  on  Jtih' 
13.  1994 

EPA  intends  to  dedicate  the  third 
meeting  to  continued  discussion  of 
other  propo.sais  for  obtaining  additional 
emissions  reductions  from  new  motor 
vehicles  or  other  sources.  EPA  intends 
to  first  complete  any  remaining 
carr>over  discussion  of  the  EDF 
proposal  from  the  second  meeting.  EPA 
intends  to  then  continue  with  a 
discussion  of  the  auto  manufacturers' 
proposed  alternative  known  as  the 
Federal  LEV  or  FLEV  program.  EPA's 
proposal  describes  this  alternative.  59 
FR  at  21732-33. 

Also  in  the  morning  session,  the 
Agency  intends  to  provide  an 
opportunity  for  discussion  of  the 
proposal  presented  at  EPA's  May  2-3 
public  hearing  by  Texaco,  Inc..  Public 
Service  Electric  and  Gas  (PSE&G),  and 
Merck  &  Company,  Inc.  Further 
information  regarding  this  proposal  is 
available  in  comments  and  testimony 
from  these  companies  in  the  public 
docket. 

EPA  expects  that  time  will  be  left  at 
the  end  of  the  third  meeting  to  address 
previously  unidentified  topics, 
ahernatives  or  issues  that  were  not 
raised  earlier.  In  addition,  EPA  expects 
that  issues  addressed  in  the  earlier 
meetings  might  be  revisited  at  this  time 
in  light  of  later  discussions. 

The  agenda  for  the  third  meeting  is  as 
follows: 

FLEV  Proposal 

1.  Enforceability. 

2.  SIPcreditability. 

3.  Consistency  with  Sections  177  and 
209. 

4.  Emissions  reductions,  and 
comparison  with  LEV  emissions 
reductions,  including  timing. 

5.  EPA's  authority  to  disapprove  the 
OTC  LEV  recommendation  based  on  an 
alternative  that  States  apparently  could 
not  adopt  in  their  SIPs  or  otherwise  into 
State  law. 


NOx  Cap  Proposal  from  Texaco. 
PSE6-G.  and  Merck 

Additional  Topics  Not  Previously 
Addressed  or  to  be  Revisited 

Dated:  May  24.  1994. 
Mary  D.  Nichols. 

Assistant  AdministmtorforAir  anH 
Radiation. 

|FR  Doc.  94-13453  Filed  6-1-94;  8:45  ami 
BILLING  CODE  6660-60-P 

[FRL-4890-8] 

Proposed  Settlement;  Acid  Rain  Core 
Rules  Litigation 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  Proposed  Settlement; 
Request  for  Public  Comment. 

SUMMARY:  In  accordance  with  section 
1 13(g)  of  the  Clean  Air  Act  ("Act"), 
notice  is  hereby  given  of  a  proposed 
settlement  of  Alabama  Power  Company, 
et  al..  v.  United  States  Environmental 
Protection  Agency.  No.  93-1611  (D.C. 
Cir.).  and  a  proposed  partial  settlement 
of  Environmental  Defense  Fund  v.  Carol 
M.  Browner,  et  al..  No  93-1203  (and 
consolidated  cases)  (D.C.  Cir.). 

The  first  case  involves  a  challenge  to 
a  statement  set  forth  by  EPA  in  the 
preamble  of  a  proposed  EPA  action 
published  in  the  Federal  Register  on 
July  16,  1933.  entitled  "Acid  Rain 
Program:  Notice  of  Draft  Permits  and 
Public  Comment  Period."  58  FR  38370 
(July  16,  1993). 

The  second  case  involves  challenges 
by  several  parties  to  the  acid  rain  core 
rules  published  in  the  Federal  Register 
on  January  11, 1993,  at  58  FR  3590 
(January  11,  1993).  The  proposed 
settlement  related  principally  to  the 
substitution  and  reduced  utilization 
provisions  of  the  January  11,  1^93  rules. 

For  a  period  of  thirty  (30)  days 
following  the  date  of  publication  of  this 
notice,  the  Agency  will  receive  written 
comments' relating  to  the  settlements 
from  persons  who  were  not  named  as 
parties  to  the  litigation  in  question.  EPA 
or  the  Department  of  Justice  may 
withhold  or  withdraw  consent  to  the 
proposed  settlement  if  the  comments 
disclose  facts  or  circumstances  that 
indicate  that  such  consent  is 
inappropriate,  improper,  inadequate,  or 
inconsistent  with  the  requirements  of 
the  Act.  Copies  of  the  settlement  are 
available  from  Phyllis  Cochran.  Air  and 
Radiation  Division  (2344).  Office  of 
General  Counsel,  U.S.  Environmental 
Protection  Agency.  401  M  Street,  SW.. 
Washington,  DC  20460.  (202)  260-7606. 
Written  comments  should  be  sent  to 
Patricia  A.  Embrey  at  the  above  addre.ss 


and  must  be  submitted  on  or  before  Julv 
5, 1994. 

Dated:  May  23. 1994 
lean  C.  Nelson, 

IkmemI  Counsel. 

IFR  Doc.  94-13454  Filed  6-1  94.  8:45  a.Til 

BILLING  CODE  6S6a-6&-M 


[FRL-4891-1] 


TechLaw,  Inc.;  Transfer  of  Data  to 
Contractor 

AGENCY:  U.S.  Environmental  Protection 

.'\gen(;y. 

ACTION:  Notice. 


SUMMARY:  This  is  a  notice  to  persons 
who  have  submitted  information  to  the 
United  States  Environmental  Protection 
Agency  (EPA)  under  section  104  of  the 
Comprehensive  Environmental 
Response.  Compensation,  and  Liability 
Act  of  1980.  as  amended  (CERCLA). 
EPA  has  contracted  with  TechLaw.  Inc. 
as  a  primary  contractor  to  perform  work 
for  EPA  Region  I  (Contrad  No.  fi8-W4- 
0019).  In  order  to  do  this  work,  the 
contractor  will  be  provided  access  to 
certain  information  submitted  to  EPA 
under  CERCLA  section  104.  Some  of 
these  materials  may  have  been  claimed 
to  be  confidential  business  information 
(CBI)  by  submitters.  This  information 
will  be  transferred  to  TechLaw,  Inc. 
consistent  with  the  requirements  of  40 
CFR  2.310(h)(2).  Access  to  this 
information  by  TechLaw.  Inc.  is 
necessary  for  the  performance  of  this 
contract. 

DATES:  Comments  must  be  provided  on 
or  before  June  7.  1994.  The  transfer  of 
data  submitted  under  CERCLA  section 
104  and  claimed  to  be  confidential  will 
occur  no  sooner  than  10  wo.fking  days 
after  publication  of  this  notice  in  the 
Federal  Register. 

ADDRESSES:  Comments  should  be 
addressed  to  LeAnn  Walls.  U.S. 
Environmental  Protection  Agen<;y, 
Office  of  Regional  Coun.sel,  RCU.  J.F.K. 
Federal  Building,  Boston.  M.^  02203. 
and  should  reference  Sullivan's  Ledge 
Superfund  Site. 

FOR  FURTHER  INFORMATION  CONTACT: 
LeAnn  Walls,  \J.S.  Environmental 
Protection  Agency.  Office  of  Regional 
Counsel.  RCU,  J.F.K.  Federal  Building. 
Boston.  MA  02203,  (617)  565-4891. 
SUPPLEMENTARY  INFORMATION:  TechLaw. 
Inc.  will  be  performing  work  for  EPA 
Region  I  regarding  the  Sullivan's  Ledge 
Superfund  Site  litigation,  U.S.  v. 
Federal  Pacific  Electronics.  Inc..  et  al. 
including  document  preparation  for 
litigation  (bate  stamping  of  documents, 
preparation  of  a  final  privilege  list  and 


qualify  control  of  EPA's  site  files).  EPA 
Region  I  Waste  Management  Division 
has  determined  that,  in  order  for  the 
contractor  to  perform  the  work  assigned, 
they  will  need  access  to  information  in 
EPA's  files  which  has  been  claimed  as 
CBI. 

Pursuant  to  40  CFR  2.310(h)(2).  the 
contractor  is  legally  required  to 
safeguard  this  information  ft-om  any 
unauthorized  disclosure.  In  accordance 
with  these  regulations,  EPA's  contract 
with  TechLaw,  Inc.  prohibits  the  u.se  of 
the  information  for  any  purpose  not 
specified  in  the  contract,  prohibits 
disclosure  of  the  information  in  any 
form  to  a  third  party  without  prior 
written  approval  from  EPA.  and  requires 
the  return  to  EPA  of  all  copies  of  the 
information  upon  request  by  EPA. 
whenever  the  information  is  no  longer 
required  by  the  contractor  for  the 
performance  of  the  contract,  or  upon 
completion  of  the  contract.  Each 
employee  of  the  contractor  who  will 
have  access  to  the  information  has  been 
or  will  be  required  to  sign  a  written 
agreement  honoring  the  terms  specified 
in  the  contract,  before  they  have  access 
to  any  confidential  information. 
Pursuant  to  40  CFR  2.310(h)(2),  EPA  is 
providing  notice  and  an  opportunity  to 
comment  to  affet:ted  parties  who  have 
submitted  CBI  regarding  this  Site.  These 
parties  have  five  (5)  business  davs  from 
the  publication  of  this  Notice  in'which 
to  comment  on  the  anticipated  release  of 
this  information  to  EPA's  contractor 

Diitod:  M.jy  16,  1994 
Patricia  L.  Meaney. 
Acting  Regional  .Administrator. 
IFK  D<K  94-1 34S1  Filod  6-1-94:  8;45  am! 
BILUNG  CODE  6560-50-P 
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Hawaii:  Final  Determination  of 
Adequacy  of  State  Municipal  Solid 
Waste  Permit  Program 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  final  determination  of 
full  program  adequacy  for  Hawaii's 
application. 

SUMMARY:  Section  4005(c)(1)(B)  of  the 
Resource  Co.nservation  and  Ref;overy 
Act  (RCRA).  as  amended  by  the 
Hazardous  and  Solid  Wa.ste 
Amendments  (HSWA)  of  1984.  42 
U.S.C.  R945(c)(l)(B).  requires  States  to 
develop  and  implement  permit 
programs  to  ensure  that  municipal  solid 
waste  landfiris  (MSWLFs)  which  may 
receive  hazardous  household  waste  or 
small  quantity  generator  hazardous 
v.aste  will  comply  with  the  revised 


Federal  MSWLF  Criteria  (40  CFR  part 
258).  Section  4005(c)(1)(C)  of  RCRA.  42 
U.S.C.  6945(c)(1)(C).  requires  the 
Environmental  Protection  Agency  (EPA) 
to  determine  whether  States  have 
adequate  "permit"  programs  for 
MSWLFs. 

Approved  State  permit  programs 
provide  interaction  between  the  State 
and  MSWLFs  owners  and  operators 
regarding  site-specific  permit 
conditions.  Only  owners  or  operators 
located  in  States  with  approved  permit 
programs  can  use  the  site-specific 
flexibility  provided  by  40  CFR  part  258 
to  the  extent  the  State  permit  program 
allows  such  flexibility.  EPA  notes  that 
regardless  of  the  approval  status  of  a 
State  and  the  permit  status  of  any 
facility,  the  Federal  MSWLF  criteria  will 
apply  to  all  permitted  and  unpermitted 
MSWLF  facilities. 

Hawaii  applied  for  a  determination  of 
adequacy  under  section  4005  of  RCRA. 
EPA  reviewed  Hawaii's  application  and 
issued  for  public  comment  a  tentative 
determination  that  Hawaii's  permit 
program  is  adequate  to  assure 
compliance  with  the  revised  MSWLF 
Criteria.  Based  on  a  thorough  review  of 
Hawaii's  MSWLF  program  and  the  fact 
that  no  comments  were  received  from 
the  public.  EPA  is  today  issuing  a  final 
determination  that  Hawaii's  MSWLF 
program  is  adequate. 

EFFECTIVE  DATE:  The  determination  of 
adequacy  for  Hawaii  shall  be  effective 
on  June  2.  1904. 

FOR  FURTHER  INFORMATION  CONTACT:  U.S. 
EPA  Region  9.  75  Hawthorne  Street,  San 
Francisco.  California.  94105.  Attn:  Greg 
Wilmore.  mail  code  H-3-1.  phone  (41")) 
744-2093. 

SUPPLEMENTARY  INFORMATION: 
A.  Background 

On  October  9,  1991.  EPA  p-oiiudgated 
revised  Criteria  for  MSWLFs  (40  CFR 
part  258).  Subtitle  D  of  RCRA,  42  U.S.C. 
6941-6949(a).  as  amended  by  the 
Ha7.ardous  and  Solid  Waste 
Amendments  of  1984  (HSWA).  requires 
States  to  develop  permitting  programs  to 
ensure  that  MSWLFs  comply  with  the 
Federal  Criteria  under  part  258.  Section 
4005  of  RCRA,  42  U.S.C.  6945,  also 
requires  that  EPA  determine  the 
adequacy  of  State  MSWLF  permit 
programs  to  ensure  that  facilities 
comply  with  the  revised  Federal 
Criteria.  To  facilitate  this  requirement, 
the  Agency  has  drafted  and  is  in  the 
process  of  proposing  a  btate  and  Tribe 
Implementation  Rule  (STIR)  that  v.ill 
provide  procedures  by  which  EPA  will 
approve,  or  partially  approve.  State  and 
Tribal  landfill  permit  programs. 
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B,  Decision 

In  the  tentative  determin  tion.  EP.-\ 
proposed  to  fully  approve  { lawaii's 
MSWLF  program.  Hawaii's  application 
for  adequacy  determinatior  meets  all  of 
the  statutory  and  regulaton 
requirements  established  b;  RCRA. 
Accordingly.  Hawaii  isgrar  ted  a 
determination  of  adequacy  brail 
portions  of  its  MSWLF  pen  lit  program 
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Section  400.S(a)  of  RCP^\  provides  that 
citizens  may  use  the  citizen  suit 
provisions  of  section  7002  of  RCRA  to 
enforce  the  Federal  MSWLF  criteria  in 
40  CFR  part  258  independent  of  any 
State  enforcement  program.  As  EPA 
explained  in  the  preamble  to  the  final 
MSWLF  criteria,  EPA  expects  that  any 
owner  or  operator  complying  with 
provisions  in  a  State  program  approved 
by  EPA  should  be  considered  to  be  in 
compliance  with  the  Federal  Criteria, 
See  56  FR  50978,  50995  (October  9, 
1991). 

Today's  action  takes  effect  on  the  date 
of  publication.  EPA  believes  it  has  good 
cause  under  section  553(d)  of  the 
Administrative  Procedure  Act,  5  U.S.C. 
553(d).  to  put  this  action  into  effect  less 
than  30  days  after  publication  in  the 
Federal  Register.  All  of  the 
require.menfs  and  obligations  in  the 
State's  MSWLF  program  are  already  in 
effect  as  a  matter  of  State  law.  EPA's 
action  today  does  not  impose  any  new 
requirements  that  the  regulated 
community  must  begin  to  comply  with. 
Nor  do  these  requirem.ents  become 
enforceable  by  EPA  as  federal  law. 
Consequently,  EPA  finds  that  it  does  not 
need  to  give  notice  prior  to  making  its 
approval  effective. 

Compliance  With  Executive  Order 
12866 

The  Office  of  Management  and  Budget 
has  exempted  this  notice  from  the 
requirements  of  .section  6  of  Executive 
Order  12866. 

Certification  Undvr  The  Reguhtory 
Flexihilitv  Act 

Pursuant  to  the  provisions  of  5  U.S.C. 
605(b).  1  hereby  certify  that  this 
approval  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  It  does  not 
impo.se  any  new  burdens  on  small 
entities.  This  rule,  therefore,  does  not 
require  a  regulator^'  flexibility^nalysis. 

Authority:  This  notice  is  issued  under  the 
authority  of  sections  2002.  4005  and  4010(c) 
of  the  Solid  VVastt:  Disposal  .\a.  as  amended. 
42  Ll.S.C.  6912,  6945,  6949,)((:). 

Datnd.May  10. 1994. 
Harry  Seraydarian, 
Aiting  Regional  Administrator. 
|I"R  Doc.  94-13455  Filed  6-1-94;  8:45  am] 
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South  Dakota;  Tentative  Determination 
of  Adequacy  of  State's  Municipal  Solid 
Waste  Permit  Program  Over  Non- 
Indian  Lands  for  the  Former  Lands  of 
the  Ysnkton  Sioux,  Lake  Traverse 
(Sisseton-Wahpeton)  and  Parts  of  the 
Rosebud  Indian  Reservations; 
Extension  of  Comment  Period 

AGENCY:  Environmental  Protection 

Agency  (Region  8). 

ACTION:  Extension  of  comment  period. 

SUMMARY:  Section  4005(c)(1)(B)  of  the 
Resource  Conservation  and  Recovery 
Act  (RCRA).  as  amended  by  the 
Hazardous  and  Solid  Waste 
Amendments  (HSWA)  of  1984.  requires 
States  to  develop  and  implement  permit 
programs  to  en.sure  that  municipal  solid 
waste  landfills  (MSWLFs)  which  may 
receive  haza.-'dous  household  waste  or 
conditionally  exempt  small  quantity 
generator  waste  will  comply  with  the 
revi.sed  Federal  MSWLF  Criteria  (40 
CFR  part  258). 

On  April  7,  1994.  the  Environmental 
Protection  Agency  (EPA)  issued  in  the 
Federal  Register  (59  FR  16647)  a  notice 
of  tentative  determination  on 
application  of  the  State  of  South  Dakota 
for  Program  Adequacy  Determination 
Over  Non-Indian  Lands  for  the  Former 
Lands  of  the  Yankton  Sioux.  Lake 
Traverse  (Sisseton-Wahpeton)  and  parts 
of  the  Rosebud  Indian  Reservations.  In 
order  to  provide  additional  opportunity 
for  all  Intere.sted  parties  to  review  and 
<:omment  on  this  proposed  action.  EPA 
is  extending  the  public  comment  period 
beyond  the  original  June  2,  1994,  date 
provided  for  in  the  April  7,  1994 
Federal  Register  notice  to  July  1,  1994. 
DATES:  All  comments  on  South  Dakota's 
application  for  determination  of 
adequacy  must  be  postmarked  bv  July  1. 
1994. 

ADDRESSES:  Copies  of  South  Dakota's 
applicatioa  for  adequacy  determination 
are  available  from  8  a.m.  to  4  p.m.  at  the 
following  addresses  for  inspection  and 
copying:  South  Dakota  Department  of 
Environment  and  Natural  Resources. 
Office  of  Waste  Management,  Foss 
Building,  523  East  Capitol,  Pierre.  South 
Dakota  57501;  Yankton  Sioux  Indian 
Reservation,  Chairman's  Office,  Marty. 
South  Dakota;  Rosebud  Sioux  Indian 
Reservation,  Office  of  the  Tribal 
Chairman,  Office  of  Water  Resources. 
Rosebud,  South  Dakota;  Lake  Traverse 
Indian  Reservation,  SLsseton-Wahpeton 
Dakota  Nation,  BIA/Tribal 
Administration  Building.  Office  of  the 
Tribal  Chairman,  Planning  and 
Development  Department,  Agency 
Village.  South  Dakota;  and  U.S.  EPA 


Region  8  Library.  999  18th  Street,  First 
Floor,  Denver.  Colorado  80202-2466, 
telephone  (303)  293-1444.  Written 
comments  should  be  .sent  to  Ms.  Judith 
Wong,  Mail  Code  8HWM-WM,  U.S. 
EPA  Region  8.  999  18th  Street,  suite 
500,  Denver.  Colorado  80202-2466. 
FOR  FURTHER  INFORMATICWJ  CONTACT: 
Judith  Wong,  Mail  Code  8HVVM-WM. 
Waste  Management  Branch.  U.S.  EP.A 
Region  8.  999  18th  Street.  Denver. 
Colorado  80202-2466.  teleohcfne  (303) 
293-1667. 

Aufliority:  This  notice  is  i.ssued  under  thi' 
authority  of  sections  2002.  4005  a:.d  4010  of 
the  Solid  Waste  Disposal  Act  as  nmended  42 
I '.S.C.  6912.  6945  and  6949(h) 

Dated:  Myy  2.5,  Tq94 
Patricia  Hull. 

Acting  Regional  Administrutnr 
(FK  Doc.  94-13449  Filed  6-1-94;  8  45  hi:i| 
eiLL'SG  CODE  6560-6(>-P 


(OPPTS-59982;  FRL-4870-5] 

Certain  Chemicals;  Premanufacture 
Notices 

AGENCY:  Environmental  Prote.:Jiori 
Agency  (EPA). 
ACTION:  Notice. 


SUMMARY:  Section  5(ai(l)  of  the  Toxic 
Sub.stances  Control  Act  (TSCA)  requires 
any  person  who  intends  to  manufacture 
or  import  a  new  chemical  sufistance  to 
suh.mit  a  premanufacture  notice  (PMN) 
to  EPA  at  least  90  days  before 
ma;iufacture  or  import  commeuces. 
Statutory  requirements  for  section 
5(a)(1)  premanufacture  notices  are 
discus.sed  in  the  final  rule  publi.shed  in 
the  Federal  Register  of  May  13,  1983  (48 
FR  21 722).  In  the  Federal  Register  of 
November  11.  1984,  (49  FR  46066)  (40 
CFR  723.250),  EPA  publi.shed  a  rule 
which  granted  a  limited  exemption  from 
certain  PMN  require.ments  for  certain 
types  of  polymers.  Notices  for  such 
polymers  are  reviewed  by  EPA  within 
21  days  of  receipt.  This  notice 
announces  receipt  of  19  such  FMN(s) 
and  provides  a  summary  of  each. 
DATES:  Close  of  review  periods: 

Y94-8:),  94-90.  94-91.  94-92  May  9 
1994. 

¥94-93.  94-94.  Mav  10.  1991. 

y9-/-9.5.  May  11,1994. 

¥94-96.  94-97.  May  12.-1994 

y  94-98.  lAciy  16,  1994. 

¥94-99,  94-100.  May  19,  1994. 

¥94-101.  94-102.  94-103.  Mav  22, 
1994. 

V'y-/-10J,  Mav23,  1994 

ry-;-/6\5.  May  25,  1994. 

¥  94-106.  94-107.  May  26.  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Susan  B.  Hazen.  Director. 


Environmental  Assistance  Division 
(7408),  Office  of  Pollution  Prevention 
and  Toxics.  Environmental  Protection 
Agency.  Rm.  E-545.  401  M  St.,  SW., 
Washington.  DC.  20460  (202)  554-1404 
TDD  (202)  554-0551. 
SUPPLEMENTARY  INFORMATION:  The 
following  notice  contains  information 
extracted  from  the  nonconfidential 
version  of  the  submission  provided  by 
the  manufacturer  on  the  PMNs  received 
by  EPA.  The  complete  nonconfidential 
document  is  available  in  the  TSCA  Non- 
Confidential  Information  Center  (NCIC) 
NEM-B607  at  the  above  address 
between  12  noon  and  4  p.m.,  Monday 
through  Friday,  excluding  legal 
holidays. 

Y  94-69 

Manufacture.  Confidential. 

Chemical.  (G)  Acrjiate/methacrylate 
copolymer. 

i'<^e/Production.  (S)  Polymer  resin  for 
file  forming  application  craft  turbine  oil. 
Import  range:  Confidential. 

Y  94-90 

.V/nnu/i7c/i;re.  Confidential. 

Chemical.  (G)  Acr>'late/metfiac.rylate 
copolymer! 

Use/Production.  (S)  Polymer  resin  file 
forming  application.  Prod,  range: 
Confidential. 

Y  94-91 

Importer.  Royal  Lubricant  Company 
Inc.  ■  ^     • 

Chemical.  (S)  2-propenoic  acid,  2- 
methyl-,  Cv  iK-alkyl  esters. 

Use/Import.  (S)  Aircraft  turbine  oil. 
Import,  range.  Confidential. 

Y  94-92 

Importer.  Shin-Etsu  Silicon(\s  of 
America,  Inc. 

Chemical.  (S)  Siloxanes  and  silicones, 
di-me.  hydrogen,  hydrogen-terminated, 

poly(o.xy-1.2-ethanediyl),  a-methyl-a-(2- 
propenyloxy)-. 

I'se/import.  (S)  Additive  for 
adhe.-:ives  and/or  f)aints  and  surfactant 
for  polvurethane  loam.  Import  range- 
1,000-3,000  kg/yr. 

Y  94-93 

.V/aniz/orri/rfT.  Confidential. 

Chemical.  (G)  Unsaturated  polyester. 

Vse'Prodiictinn.  (S)  All  purpose  resin 
in  synthetic  marble.  Prod,  range; 
Confifiential. 

Y  94-94 

Manufacturer.  C.  J.  OslKjrne,  Div.  of 
Siivar  Corporation. 

Chemical.  (G)  VT  copolymer  a  Ik  vd. 

Vse/Prodnction.  (Sj  Pigmented 
coatings.  Prod,  range;  Confidential. 

Y  94-95 

Mnnafnrturer.  Confidential. 


Chemical.  (G)  Polyester  polvurethane 
Use/Production.  (G)  Coating  for  open, 
non-dispersive  use  in  original 
equipment  manufacture.  Prod,  range; 
Confidential. 

Y94-96 

Manufacturer.  Eastman  Kodak 
Company. 

Chemical.  (G)  Crossliiikod  product  of 
a  sub.stituted  benzene. 

Use 'Production.  (G)  Contained  u.se  in 
an  article.  Prod,  range:  Confidential. 

Y  94-97 

A/onn/nrJurf^r.  Confidential. 

Chemical.  (G)  Polymethacrylic  acid. 
sodium  salt. 

Use  Production.  (S)  Waitr  treatment 
cooling,  water  and  boiler  water 
conditioner,  and  pigment  dispersanl  in 
coating  and  inks.  Prod,  range: 
Confidential. 

Y  94-98 

Manufacturer.  Confidential. 

Chemical.  (G)  Polymetha.:rylic  acid. 
sodium  .salt. 

Use/Production.  (S)  Water  treatment 
cooling,  uaterand  boiler  water 
conditioner,  and  pigment  di.spersant  in 
coating  and  inks.  Prod,  range: 
Confidential. 

Y  94-99 

hnporter.  Takeda  America.  Inc. 
Chemical.  (G)  Acrylated  copolymer. 
Use/Import.  (G)  Modified  for  plastit;s. 
Import  range:  Confidential. 


Y  94-100 

Manufacturer.  Gor-Star.  Inc. 

Chemical.  (S)  1.4-Butanediol;  diethyl 
oxalate. 

Use/Production.  (S)  Intermediate 
polymer  for  suhssquent  modification  of 
commercial  polyesters.  Prod,  ran^e 
3,000-10.000  kg/yr 

Y  94-101 

Manufacturer.  Confidential. 

Chemical.  (G)  Water-reducible  nlkyd. 

U.^e 'Production.  (Sj  Clear  and 
pigmented  water-thinned  finisiies  Prod. 
range:  Confidential. 

Y  94-102 

Manufacturer.  ConrideDti-a\. 

Chemical.  (G)  Short  oil  soya  alkyd. 

Use/Production.  (G)  Baking  or  air-dry 
finishes  for  metal  or  wood  tora  single 
c:ustonier.  Prrjd.  range;  Cnnfidcalial. 

Y  34-103 

Manufacturer.  Cargill.  Iiu.nrporated. 

Chemical.  (G)  Short  oil  alkvd. 

Use 'Production.  (S)  Baking  finishes 
for  wood  or  metal.  Prod,  nnge: 
Confidential. 

Y  94-104 

Importer.  Confidential. 
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Lhfmical.  (G)  Rosin  modi 
Use/Import.  (G)  Paint.  Im 
lonlidential. 


i  ed  alkyd. 
p  art  range: 


Mnniifnrdirt-r  Reirhhold  (Jheiuicals, 
Iric 

Chcmirol.  (Gj  Polyester  reJin. 

f'<f /Production.  (S)  Traffit  paint 
rf^siii   PruH  ran>;e:  Confident  al. 

*  94-106 

ManiifnaiirtT  Gold.schmif^  Chemical 
Corporation. 

Chemica!.  (G)  Aliphaiic  po|yijrethane 
urea.     . 

I 'st^/ Production.  (G)  Open.liun- 
dispersive  use  Prod,  ran^e; 
(Confidential. 

V  94-107 

ImporttT.  L;nJtii<.a  Aiiienca 

Corporation. 
Chewier,!.  (G)  Co-polyester 
Use/Import.  (G)  Resin  for  pbwder 

coating  Import  range:  20.000^,30.000 

kg/vr 


List  of  Subjects 

Environmental  protection, 
nremaniifaufure  notifiration 

tta(o(i  May  2,5,  iqQ4. 
Cjeorge  .\.  Bonina. 

Actinfi  Dirfitor.  Informotion Mo 


ni\%iun.  Office cf  Pollution  Prex; 
Tnxit  \ 


IKR  D..C  94-114J2  Filed  6-1-94: 
OiLLrNG  CODE  6S«0-60-F 


(OPPTS-51831;  FRL-4776-1] 

Certain  Chemicals;  Premanu 
Notices 


AGENCY:  Environmental  Prole4tioii 
Agency  (EPA) 

ACTION:  Notice 


SUMMARY:  Section  5(a)(1)  of  tli 
Substances  Control  Act  (TSC/  ) 
any  person  who  intends  to  ma  i 
or  import  a  new  chemical  subjt 
submit  a  premanu  fact  ure  noti 
to  EPA  at  least  90  days  before 
manufacture  or  import  commi 
Statutory  requirements  for  sec 
5(a)(1)  premanufacture  notices 
discussed  in  the  final  rule  puh 
the  Federal  Register  of  May  i; 
FR  217;:2).  This  notice  annour 
receipt  of  l.iO  such  P.MNs  and 
a  summary  of  each. 
DATES:  Close  of  review  period* 

P  94-376,  94-377,  94-378, 
94-380.  94-381.  94-382.  94-3^3 
384. 94-385,  94-386.  94-387 
94-389.  94-390.  94-391.  94- 
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393.  94-394,  94-395,  94-396,  94-397, 
94-398.  94-399,  94-iOO,  February  28, 
1994. 

P  94-iOl,  94-402,  94-403.  94-404, 
March  1,  1994. 

P  94-405.  94-406.  94-407,  94-408. 
«4-409,  94-410,  March  2,  1994. 
P  94-411,  March  5,  1994. 
P94-^12,  March  2. 1994. 
P  94-413,  94-414.  March  5,  1994. 
P  94-J15,  94-416,  94--117,  94-^18, 
94-419,  94-420, 94-421,  94-422.  94- 
423,  94^24,  94-425,  94-426.  94-427, 
fi4-428,  March  6,  1994. 
P  94-429,  March  7,  1994. 
P  94-430,  March  2. 1994. 
P  94^31,  94-432,  94-433,  94-^34, 
f^4-435.  94-436.  March  7,  1994. 
P  94^37.  March  8.  1994. 
P  94-438,  94-439.  94-440.  March  9, 
1994. 
P  94-441.  March  12.  1994. 
P  94-^42,  94--143,  94-444,  94-445, 
94-446.  94-447,  94-448,  94-449,  94- 
450,  94-^51,  94-452,  94-453,  94^54. 
94-455,  94-456,  March  13,  1994. 

P  94-457,  94-^58,  94-459,  94-460. 
94-461,  94^62,  94-463.  March  14, 
1994. 

P  94-464,  94-465,  94-466,  94-467, 
94-468,  March  15.  1994. 
P  94-469,  94-470,  March  16,  1994. 
P  94-471,  94-472,  March  19,  1994. 
P  94-473,  94-474,  94M75,  94-476, 
94-477,  94-4  78,  94-479.  94-480,  94- 
481.  94-482,  94-483,  94^84,  94-485, 
94-486.  94-487.  94-488.  March  20. 
1994. 

P  94-489,  94-490,  94-491,  March  19. 
1994. 

P  94-;92,  94-493,  94^94,  94-495. 
94-496,  March  21,  1994. 
P  94— J97,  March  22,  1994. 
P  94^98,  March  26.  1994. 
P  94-499.  March  29,  1994. 
P  94-500,  March  26.  1994. 
P  94-501.  March  27. 1994. 
P  94-502.  94-503,  March  2H,  1994. 
P  94-504,  94-505.  March  29.  1994. 
P  94-506.  94-507,  94-508,  94-509, 
April  2,  1994. 

P  94-510.  94-511,  94-51:.',  94-513, 
94-514.  94-515,  94-516,  94-517,  94- 
TAR.  94-519,  94-520,  94-521.  94-522. 
94-523,  94-524,  94-525,  April  3.  1994. 
Written  comments  by: 
P  94-376,  94-377.  94-378.  94-379. 
94-380. 94-381,  94-382,  94-383,  94- 
384, 94-385,  94-386,  94-387,  94-388, 
94-389,  94-390,  94-391,  94-392,  94- 
393, 94-394,  94-395,  94-396,  94-397, 
94-398,  94-399,  94-400,  January  29, 
1994. 

P  94-401, 94-402, 94-403.  94-404. 
frnuary  30.  1994. 

P  94-i05.  94-^06.  94-407.  94-408, 
94-409.  94-110.  January  31,  1994. 
P  94--1 1 1 .  February  3 ,  1 994 . 


P  94-412.  January  31.  1994. 
P  94-413.  94-414,  Februar\'  3.  1994. 
P  94-415.  94-416.  94-4 17,  94-4 18, 
94-419,  94-420,  94-421,  94-422. 94- 
423,  94-424,  94-425,  94-426.  94-427. 
94-428,  February  4.  1994. 
P  94-429,  February  5. 1994. 
P  94-^30,  January  31,  1994. 
P  94-^31.  94-432.  94-433.  94-434. 
94-435,  94-436,  February  5,  1994. 
P  94-437,  94-438,  February  6,  1994. 
P  94-439,  94-440,  February  7,  1994. 
P  94^41,  February  10,  1994. 
P  94^42,  94-443," 94-444,  94^45. 
94-446,  94-447,  94-448,  94-449.  94- 
450,  94-451,  94-452.  94-453.  94-^.54. 
94^55,  94-456,  February  11,  1994. 

P  94-457,  94-458,  94^59,  94-460. 
94-461.  94-462.  94-463.  February  12. 
1994. 

P  94-464.  94-465,  94-466,  94-467. 
94-468,  February  13,  1994. 
P  94-469,  94-470,  February  14.  1994. 
P  94-471,  94-472,  February  17.  1994. 
P  94^73,  94-474,  94-475,  94-476, 
94-477,  94-478,  94-479. 94-480, 94- 
481, 94-482,  94-483,  94-484,  94-485. 
94-486,  94-487,  94-488.  February  IH. 
1994. 

P  94-489, 94-490, 94-491,  February 
17,  1994. 

P  94-492,  94-493,  94-494,  94-495. 
94-496,  February  19,  1994. 
P  94-497,  February  20,  1994. 
P  94-498,  February  24,  1994 
P  94^99,  February  27,  1994. 
P  94-500,  February  24,  1994. 
P  94-501,  Febniary  25,  1994. 
P  94-502,  94-503,  February  26,  1994 
P  94-504,  94-505,  February  27,  1994. 
P  94-506,  94-507,  94-508.94-509. 
March  3. 1994. 

P 94-510,  94-511,  94-512,94-513. 
94-514,  94-515,  94-516.  94-517. 94- 
518, 94-519,  94-520,  94-521,  94-522, 
94-523,  94-524,  94-525,  March  4,  1994 
ADDRESSES:  Written  comments, 
identified  by  the  document  control 
number  ••iOipPTS-5 1831)  "and  the 
specific  PMN  number  should  be  sent  to 
Document  Control  Center  (7407),  Office 
of  Pollution  Prevention  and  Toxics, 
Environmental  Protection  Agent.y.  401 
M  St.,  SW..  Rm.  ETG-099  Washington 
DC  20460  (202) 260-1532 
POR  FURTHER  INFORMATION  CONTACT: 
Susan  B.  Hazen,  Director, 
Environmental  Assistance  Division 
(7408),  Office  of  Pollution  Prevention 
and  Toxics.  Environmental  Protection 
Agency,  Rm.  E-545,  401  M  St.,  SW.. 
Washington.  DC,  20460  (202)  554-1404 
TDD  (202)  554-0551. 
SUPPLEMENTARY  INFORMATION:  The 
following  notice  contains  information 
e.xtracted  from  the  nonconfidential 
version  of  the  submission  provided  by 
the  manufacturer  on  the  PMNs  received 


by  EPA.  The  complete  nonconfidential 
document  is  available  in  the  TSCA 
Nonconfidential  Information  Center 
(NCIC).  NEB-607  at  the  above  address 
between  12  and  4  p.m.,  Monday  throuj^t 
Friday,  excluding  legal  holidays. 

P  94-376 

Manufacturer.  AKZO  Coatings.  Inc. 

Chemical.  (G)  Rosin  fumaric  acid, 
castor  oil  adduct.  phenyl  alkyl  polyol. 
trialkyl  derivative  ester,  ethylene 
diamine  salt. 

Use/Production.  (G)  Printing  ink  and 
coatings.  Prod,  range:  Confidential. 

P94-377 

Manufacturer.  AKZO  Coatings,  Inc. 

Chemical.  (G)  Rosin,  fumaric  acid, 
castor  oil  adduct,  phenyl  alkyl  polyol. 
trialkyl  derivative  ester,  sodium  salt. 

Use/Production.  (G)  Printing  ink  and 
coatings  Prod,  range:  Confidential. 

P94-378 

Manufacturer.  AKZO  Coatings,  Inc. 

Chemical.  (G)  Rosin,  fumaric  acid, 
castor  oil  adduct,  phenyl  alkyl,  polyol. 
trialkyl  derivative  ester,  potassium  salt. 

Use/Production.  (G)  Printing  ink  and 
coatings.  Prod,  range:  Confidential. 

PW-379 

Manufacturer.  AKZO  Coatings,  Inc. 

Chemical.  (G)  Rosin,  fumaric  acid, 
castor  oil  adduct.  phenyl  alkyl  polyol. 
trialkyl  derivative  ester, 
dimethylethanolamine  salt. 

Use/Production.  (G)  Printing  ink  and 
coatings.  Prod,  range:  Confidential. 

PM-380 

Manufacturer.  AKZO  Coatings,  Inc. 

Chemical.  (G)  Rosin,  fumaric  acid, 
castor  oil  adduct,  phenyl  alkyl  polyol. 
trialkyl  derivative  ester,  ammonium  salt. 

Use/Production.  (G)  Printing  ink  and 
coatings.  Prod,  range:  Confidential. 

Pd«~38l 

Manufacturer.  AKZO  Coatings,  Inc. 

Chemical.  (G)  Rosin,  fumaric  acid, 
castor  oil  adduct,  phenyl  alkyl  trialkyl 
derivative  ester,  monoethanolamine  salt. 

Use/Production.  (G)  Printing  ink  and 
coatings.  Prod,  range:  Confidential. 

P  94-082 

Manufacturer.  AKZO  Coatings,  Inc. 

Chemical.  (G)  Rosin,  fumaric  acid, 
castor  oil  adduct,  phenyl  alkyl  polyol. 
trialkyl  derivative  ester,  diethanolamine 
salt. 

Use/Production.  (G)  Printing  ink  and 
coatings.  Prod,  range:  Confidential. 

P94-3S3 

Manufacturer.  AKZO  Coatings.  Inc. 
Chemical.  (G)  Rosin,  fumaric  acid, 
castor  oil  adduct,  phenyl  alkyl  polyol. 
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trialkyl  derivative  ester,  triethanolamine 
.salt. 

Use/Production.  (G)  Printing  ink  and 
coatings.  Prod,  range:  Confidential. 

P  94-384 

Manufacturer.  AKZO  Coatings,  Inc. 

Chemical.  (G)  Rosin,  fumaric  acid, 
castor  oil  adduct.  phenyl  alkyl  polyol. 
trialkyl  derivative  ester,  morpholine 
salt. 

Use/Production.  (G)  Printing  ink  and 
coatings.  Prod,  range:  Confitiential. 

P  94-385 

Manufacturer.  AKZO  Coating.  Inc. 

Chemical.  (G)  Rosin,  fumaric  acid, 
castor  oil  adduct.  phenyl  alkyl  polyol, 
trialkyl  derivative  ester,  diethanolamine 
sail. 

Vse/Production.  (G)  Printing  ink  and 
coatings.  Prod,  range:  Confidential. 

P94-386 

Manufacturer.  AKZO  Coatings,  Inc. 

Chemical.  (G)  Rosin,  fumaric  acid, 
castor  oil  adduct.  phenyl  alkyl  polyol. 
trialkyl  derivative  ester.  2-amino-2 
methyl-propanol  salt. 

Use/Production.  (G)  Printing  ink  and 
coatings.  Prod,  range:  Confidential. 

P94-387 

Manufacturer.  AKZO  Coatings.  Inc. 

Chemical.  (G)  Rosin  fumaric  acid, 
castor  oil  adduci,  phenyl  alkyl  polyol. 
trialkyl  derivative  ester.  2-amino-2 
methyl-propanol  salt. 

Use/Production.  (G)  Printing  ink  and 
coatings.  Prod,  range:  Confidential. 

P94-388 

Manufacturer.  AKZO  Coating.s-,  Inc:. 

Chemical.  (G)  Rosin,  fumaric  acid, 
castor  oil  adduct.  phenyl  alkyl  polyol. 
trialkyl  derivative  ester.  2- 
dimethylamino-2  propanol  .salt. 

Use/Production.  (G)  Printing  ink  and 
coatings.  Prod,  range:  Confidential. 

P94-389 

Manufacturer.  AKZO  Coatings.  Inc 
Chemical.  (G)  Rosin,  fumaric  acid, 
rastoroil  adduct,  phenyl  alkyl  polyol, 
trialkyl  derivative  ester,  urea  salt. 

Use/Production.  (G)  Printing  ink  and 
coatings.  Prod,  range;  Confidential. 

P94-390 

Manufacturer.  AKZO  Coatings,  Inc 
Chemical.  (G)  Rosin,  fumaric  acid, 

castor  oil  adduci,  phenyl  alkyl  polyol. 

trialky  derivative  ester,  diethylamine 

salt. 

Use/Production.  (G)  Prining  ink  and 

coatings.  Prod,  range:  Confidential. 

P  94-391 

Manufacturer.  AKZO  Coatings,  Inc. 
Chemical.  (G)  Rosin,  fumaric  acid, 
<  astoroil  adduct.  phenyl  alkyl  polyol. 


trialkyl  derivative  ester,  triethvlamine 
salt. 

Use/Production.  (G)  Printing  ink  and 
coatings.  Prod,  range:  Confidential 

P  94-092 

Manufacturer.  AKZO  Coatings,  Inc. 

Chemical.  (G)  Rosin,  fumaric  acid, 
castor  oil  adduct,  phenyl  alkyl  polyol, 
trialkyl  derivative  ester,  .V-propylamine 
.salt. 

Vse/Pmduction.  (G)  Printing  ink  and 
coatings.  Prod,  range:  Confidential. 

P94-393 

Manufacturer.  AKZO  Coatings.  Inc. 

Chemical.  (G)  Rosin,  fumaric  acid, 
ca.stor  oil  adduct.  phenyl  alkyl  polyol. 
trialkyl  derivative  ester,  di 
isopropanolamine  salt. 

Use/Production.  (G)  Printing  ink  and 
coatings.  Prod,  range:  Confidential. 

P94-094 

Manufacturer.  AKZO  Coatings.  Inc 
Chemical.  (G)  Rosin,  fumaric  acid. 

castor  oil  adduct,  phenyl  alkyl  polyol. 

trialkyl  derivative  ester,  tri 

isopropanolamine  salt. 
Use/Production.  (G)  Printing  ink  and 

coatings.  Prod,  range:  Confidential. 

P94-39S 

Manufacturer.  AKZO  Coatings.  Inc. 

Chemical.  (G)  Rosin,  fumaric  acid, 
castor  oil  adduct.  phenyl  alkyl  polyol. 
polyol,  trialkyl  derivative  ester, 
trimethylamine  salt. 

Use/Production.  (Gj  Printing  ink  and 
coatings.  Prod,  range:  Confidential. 

P94-396 

Manufacturer.  AKZO  Coatings.  Inc. 

Chemical.  (G)  Rosin,  fumaric  acid, 
ca.stor  oil  adduct.  phenyl  alkyl  polyol. 
trialkyl  derivative  ester,  ethylenn 
diamine  salt. 

Use/Production.  [G]  Printing  ink  and 
coatings.  Prod,  range:  Confidential. 

P  94-397 

Manufacturer.  AKZO  Coatings,  Inc 
Chemical  (G)  Rosin,  fumaric  .ncid, 
(knstorojl  adduct.  phenyl  alkyl  polyol, 
trialkyl  derivative  ester,  sodium  salt. 

Use/ Production.  (G)  Printing  ink  and 
coatings.  Prod,  range:  Confidential. 

P  94-396 

Manufacturer.  AKZO  Coatings,  Inc. 

Chemical.  (G)  Rosin,  fumaric  acid. 
t:astor  oil  adduct.  phenyl  alkyl  polyol. 
trialkyl  derivative  e.ster.  pota.ssium  salt 

Use/Production.  (G)  Printing  ink  and 
coatings.  Prod,  range:  Confidential. 

P94-399 

Manufacturer.  AKZO  Coatings,  Inc 
Chemical.  (G)  Rosin,  fumaric  acid, 
castor  oil  adduct.  phenvl  alkyl  polyol. 
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trialkyl  derivative  ester, 
dimethylethanolamine  salt. 

Use/Production.  (G)  Print  ng  ink  and 
coatings.  Prod,  range:  Confilential 

P94-400 

Manufacturer.  Confidenti 
Chemical.  (G)  Dialkylsulf(|succinate. 
Use/Production.  (G)  Siirfattant.  Prod, 
range:  Confidential. 

P  94-401 

Manufacturer.  Confidenti; 

Chemical.  (G)  Substituted 
bis(phenyl)isobenzofuranon 

Use/Production.  (G)  Intended 
used  in  the  manufacture  of  a 
or  paper  coatings.  Prod,  ran^  j 
Confidential. 


P94-402 

Manufacturer.  Confidentia 
Chemical.  (G)  Substituted 

bis(methylphenyl)isobenzofdranone 
Use/Production.  (G)  Intern  ediate 
used  in  manufacture  of  a  cor  ponent  for 
paper  coatings.  Prod,  range: 
Confidential. 


P94-<403 

Manufacturer.  Confidentia 
Chemical.  (G)  Amine  term 

epoxy  polymer. 

Use/Production.  (G)  Polym 

Prod,  range:  Confidential. 

PM-404 

Manufacturer.  Confidentia 
Chemical.  (G)  Amine  termi 

epoxy  polymer. 

Use/Production.  (G)Pol\... 

Prod,  range:  4,000-8,000  kg/\ 


in 


P94-40S 

Importer.  Confidential. 

Chemical.  (G)  Oxirane,  polymer  with 
methyl/oxirane,  phthalate  an  lyride, 
dimer  acid,  2-propenoic  acid,  alkyl 
tetrakisol. 

Use/Import.  (G)  Componen  for 
specialty  industrial  coatings,  nks  and 
adhesives.  Import  range:  Con  idential. 

P94-406 

Manufacturer.  Confidential 
Chemical.  (G)  Styrene  acnlfete 

polymer. 
Use/Production.  (G)  Comp 

coating  with  dispersive  use 

500.000-1,200,000  kg/yr. 

P94-407 

Manufacturer.  Confidential 
Chemical.  (G)  Styrene  acrjljte 

polymer. 
Use/Production.  (G)  Compojient  of 

coating  with  dispersive  use.  P  od.  range- 

.500.000-1. 200.000  kg/yr 

P94-408 

A/onij/ncfi/rer.  Confidential. 
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Chemical.  (G)  Styrene  acrylate 
polymer. 

Use/Production.  (G)  Component  of 
coating  with  dispersive  use.  Prod,  range: 
500,000-1,200,000  kg/yr. 

P  94-409 

Manufacturer.  Confidential. 

Chemical.  (G)  Styrene  acrylate 
polymer. 

Use/Production.  (G)  Component  of 
coating  with  dispersive  use.  Prod,  range: 
500,000-1,200,000  kg/yr. 

P  94-410 

Manufacturer.  Confidential. 

Chemical.  (G)  Styrene  acrylate 
polymer. 

Use/Production.  (G)  Component  of 
coating  with  dispersive  use.  Prod,  range- 
500,000-1,200,000  kg/yr. 

P  94-411 

Manufacturer.  Agrisense  Division  of 
Biosys. 

Chemical.  (S)  1,  (E/Z)-9-Dodecadiene. 

Use/Production.  (S)  Chemical 
intermediate  in  svTithesis  of  insect 
pheromones.  Prod,  range:  1,000-10,000 
kg/yr. 

P  94-412 

Importer.  Hach  Company. 

Chemical.  (S)  5-Bromo-4-chloro-3- 
indolyn-beta-Z) glucuronic  acid, 
cyclohexylammonium  salt. 

Use/Import.  (S)  [Detector  for  E.coli  in 
micro  medium.  Import,  range:  1-10  kg/ 
yr. 

P  94-413 

Importer.  Aceto  Corporation. 

Chemical.  (G)  Complex  of  amino 
naphthalene  disulfonic  acid. 

Use/Import.  (S)  Detector  for  E.coli  in 
micro  medium.  Import,  range:  1-10  kg/ 
yr. 

P  94-414 

Manufacturer.  Amoco  Corporation. 

Chemical.  (G)  Modified 
polyphenylsulfone. 

Use/Production.  (G)  Manufacture  of 
molded  parts  and  coating  for  wires. 
Prod,  range:  Confidential. 

P  94-415 

Manufacturer.  Minnesota  Mining  & 
Manufacturing  Company. 

Chemical.  (G)  1,1-Methylene 
bis(isocyanatobenzene)  polymer. 

Use/Production.  (G)  Adhesive.  Prod, 
range:  Confidential. 

P  94-416 

Manufacturer.  Confidential. 

Chemical.  (G)  Succinimide-zinc 
sulfonate  complex. 

Use/Production.  (G)  Emulsifier.  Prod, 
range:  Confidential. 


P  94-417 

Manufacturer.  Confidential. 
Chemical.  (G)  Polyester  resin. 
Use/Production.  (S)  Final  product 
synthesis.  Prod,  range:  300,000-600,000 

P94-4ia 

Manufacturer.  Confidential. 

Chemical.  (G)  Polyurethane  resin. 

Use/Production.  (S)  Spray  applied 
coatings.  Prod,  range:  480,000-720,000  • 
kg/yr. 

P  94-419 

Manufacturer.  Confidential. 

Chemical.  (G)  Polyurethane  resin. 

Use/Production.  [S]  Spray  applied 
coatings.  Prod,  range:  480,000-720,000 
kg/yr. 

P  94-420 

Manufacturer.  Confidential. 

Chemical.  (G)  Polyester  resin. 

Use/Production.  (S)  Spray  applied 
coatings.  Prod,  range:  120,000-240,000 
kg/yr. 

P  94-421 

Manufacturer.  Confidential. 

Chemical.  (G)  Polyester  resin. 

Use/Production.  (S)  Spray  applied 
coatings.  Prod,  range:  120,000-240,000 
kg/yr. 

P  94-422 

Manufacturer.  Confidential. 

Chemical.  (G)  Branched  synthetic 
fatty  acid. 

Use/Production.  (G)  Industrial 
lubricant  raw  material.  Prod,  range: 
Confidential. 

P  94-423 

Manufacturer.  Henkel  Corporation. 

Chemical.  (S)  Boric  acid,  triester  with 
alcohols  C|iy-ift  alkyl. 

Use/Production.  (S)  Intermediate  for 
fatty  alcohol  purification.  Prod,  range: 
600.000  kg/yr. 

P  94-424 

Manufacturer.  Henkel  Corporation. 

Chemical.  (S)  Boric  acid,  triester  with 
alcohols.  Cs -10  alkyl. 

Use/Production.  (S)  Intermediate  for 
fatty  alcohol  purification.  Prod,  range- 
600,000  kg/yr. 

P  94-425 

Manufacturer.  Henkel  Corporation. 

Chemical.  (S)  Boric  acid,  triester  with 
alcohols,  C9-- 1 1  alkyl. 

Use/Production.  (S)  Intermediate  for 
fatty  alcohol  purification.  Prod,  range: 
600,000  kg/yr. 

P  94-426 

Importer.  H.VV.  Sands  Corporation. 
Chemical.  (S)  2-(4- 

DimethyIcarbomoyI-pyridino)-ethanol- 
1 -.sulfonate. 


Use/Import.  (S)  Intermediate  for  fatly 
alcohol  purification.  Import  range: 
600,000  kg/yr. 

P94-427 

Manufacturer.  Henkel  Corporation 
Chemical.  (G)  Polycthcr  polyester 

urethane. 
Use/Production.  (G)  Adhesive.  fVod 

range:  Confidential 

P  94-428 

Manufacturer.  Kesiiinll  CorjioratiufT. 

Chemical.  (G)  Hydrocarl)on  modified 
rodin  resin. 

Use/Production  (S)  Resin  for  printing 
ink.  Prod,  range:  Confidential. 

P  94-429 

Monn/actim.T.  Confidential. 

Chemical.  (G)  Polyurethane/urea 
polymer  dispersion. 

Use/Production.  (G)  Open,  noii- 
dispersive  use.  Prod,  range: 
Confidjjjitial. 

P94-430 

Manufacturer.  Confidential 

Chemical.  (G)  Resorcinol/ 
formaldehyde  polymer,  moiiopotassiufn 
salt. 

Use/Production.  (SI  Ion  exchange 
rf>sin.  Prod,  range:  12.000-20.000  kg/yr 

P  94-431 

Manufacturer.  Confidential. 

Chemical.  (S)  2.4-Diisocyanato- 
methyl  benzene:  hydroxyethyl  acr>  laK;: 
furan.  tetrahydro-3-methyl  polymer 
with  tetrahydrofuran. 

Use/Production.  (S)  Component  of  an 
industrial  coating  that  cures  under 
exposure  to  ultraviolet  light  or  electron 
bwun.  Prod  range:  Confidential. 

P94-432 

Manufactuser.  Confidential. 

Cheniiral.  (G)  Alkanolamines, 
reaction  products  with  polymerized 
rosin. 

Use/Production.  (G)  Tackifier.  Prod 
range:  Confidential. 

P  94-433 

Manufacturer.  ConUdtiiniiil. 

Chemical.  (G)  Alkanolamines. 
reaction  products  with  rosin  . 
formaldehyde  polymers. 

Use/Production.  (G)  Tackifier.  Prod 
range:  Confidential.Confidential. 

P94-434 

Afnni//oc/j(r<;r.  ConOdential. 

Chemical.  (G)  Alkanolamines. 
n^action  products  with  rosin 
formaldehyde  polymers. 

Use/Production.  (G)  Tackifier.  Prod 
range:  Confidential. 

P94-435 

A/nn(«/flc7iJf<T.  Confidential. 


Chemical.  (G)  Alkanolamines. 
reaction  products  with  rosin 
formaldehyde  polymers. 

Use/Production.  (G)  Tackifier.  Prod, 
range:  Confidential. 

P  94-436 

Mrtni//ac/urpr.  Confidential. 

Chemical.  (G)  Alkanolamines. 
reaction  products  with  rosin 
tormaldehyde  polymers.  • 

Use/Production.  (G)  Tackifier.  Prod 
r^nge:  Confidential. 

P  94-437 

Importer.  MTC  America.  Inc. 

Chemical.  (G)  Isocyanate. 

Use/Import.  (S)  Application:  spectat  !e 
lenses  with  isocyanate  compound  for 
polyurethane  and  paint.  Import,  range. 
Confidential. 

P94-438 

Impoiler.  MIC  Ameritm,  Inc. 

Chemical.  (G)  Thia  alkanethiol. 

Use/Import.  (S)  Application:  specfai 
lenses  with  thio  compound  for 
polythiourethane.  Import,  range 
Confidential. 

P94-439 

Manufacturer.  Loctite  Corporation 
Chemical.  (Gl  (Alkyl-substituted 

jiropenoateHerminated  alkyl  and 

alko.vy  substituted  siloxanes. 

Use/Production.  (S)  A  conuuent  in 

additive  and  sealant  formulation 

malusite  limited  chemical  intermediate 

Prod,  range:  Confidential. 

P94-440 

Manufacturer.  Loctite  Corporation 
Chemical.  (S)  A  complex  reaction 
mixture  consisting  of  the  following: 
Siloxanes  and  silicones,  di-ine,  mono- 
hydroxy  terminated;  siloxanes  and 
silicones,  di-me,  hydroxy  terminated: 
siloxanes  and  silicones,  di-me. 

Use /Production.  (S)  A  site  limited 
chemical  intermediate.  Prod,  range: 
2.000-10.000  kg/yr. 

P  94-441 

Importer.  E.  I.  du  Pont  de  Nemours 
and  Company.  Inc. 

Chemical.  (G)  Ben/othiazole-based 
dye. 

U.^e/lmport.  (G)  Dye  for  graphic 
art.sfilm.  Open,  non-dispersive  use 
Import  range:  Confidential 

P  94-442 

Manufacturer.  Confidential. 

Chemical.  (G)  Pentaer>tliritol 
tetraesters  with  straight-<:hain  and  tatty 
acids. 

Use/ Production.  (G)  Synthetic  ain:raft 
engine  lubricant  for  contained  ust;. 
Prod,  range:  Confidential. 


P94-443 

Maniilacturer  Sanncor  Industries. 
Inc. 

Chemical.  [G]  Polyurethane  bastKl  on 
polyisocyanates,  polyols  and 
polyamines. 

Use/Production.  (G)  A  pigment  textile 
coating.  Prod  range:  Confidential. 

P94-444 

Manufactun:r.  Sanncor  Industries 
Inc. 

Chemical.  (G)  Polvurcthane  liased  011 
polyisoc>anates.  polyols.  and 
polyamines. 

Use.'Pmductinn.  (G)  A  pigment  te\tiUr 
coaling.  Prod,  range:  Confidential. 


p  94-445 

Manufacturer.  Sanncor  Industries 
Inc. 

Chemical.  (CJ  Polyurethane  based  ou 
polyisocyanates.  polyols,  and 
polyamines. 

Vse/Production.  (G)  A  pignu;nt  le\li!e 
!o     coating.  Prod,  range:  Confidential. 

P94-446 

Manufacturer.  Sanncor  Industritts. 
Inc. 

Chemical.  (GJ  Polyurethane  based  011 
polyi.socyanates,  polyols.  and 
polyamines. 

Use/Production.  (G)  A  pigment  text! I,? 
i:oating.  Pfbd.  range;  Confidential. 

p  94-447 

Manufnclurer.  Saiuicor  InduslricN 
Inc. 

Chemical.  (G)  Polyurethanes  based  on 
polyisocyanates  polyols,  and 
polyamines. 

Use/Production.  (Gl  A  pigment  tf\ti!»- 
coating.  Prod,  range:  Confidential 

p  94-443 

Manufacturer.  Satuicor  Industries. 
Inc. 

Chemical.  (G)  Polyurethane  based  on 
polyisocyanates.  polyols.  and 
polyamines 

Use/Production.  (G)  A  pigment  tcMile 
coating.  Prod,  range:  Confidential. 

p  94-449 

Manufacturer  Saimcor  Industries. 
Inc. 

Chemical.  (Gl  Polyurethane  based  on 
polyisocyanates.  polyols.  and 
polyamine. 

Vse/Production.  (C)  A  pigment  textile 
c:oating.  Prod,  range:  Confidential. 

P94-4S0 

Manufacturer.  Confidential. 

Chemical.  (G)  Polyurethane  basttd  on 
polyi.sof:yanates,  polyols.  and 
polyamines. 

Ose/Productirm.  (Gl  A  pigment  texlili- 
coating.  Prod,  range:  Confidential. 
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P  94-451 

Manufacturer.  Confidential. 
Chemical.  (G)  Phospho  late 
Use/Production.  (G)  Sci  le  inhibitor. 
Prod,  range:  Confidential. 

P94-452 

Manufacturer.  Confide;  tinl. 

Chemical.  (G)  Silica-su  sported 
transition  metal  complex 

Use/Production.  (G)  Po  ymerization 
catalyst.  Prod,  range:  Conf  dential 

P94-453 

Manufacturer.  Confider  tial 
Chemical.  [G]  Silica  suf  ported 

trsnsition  mental  comp!e>. 

Use/Production.  (G)  PoKmerization 

catalyst.  Prod,  range:  Confdential 

P94-454 

Manufacturer.  Confideiiial. 

Chemical.  (G)  Polyol  terpiinated 
urethane. 

Use/Production.  (G)  Urelhane 
prepolymer.  Prod,  range:  f  .OOO-Z.-SOO 
kg/yr. 

P94-455 

Importer.  BASF  Corpora  ;ion. 

Chemical.  (S)  1,5-Pentar|e  diamine,  2- 
butyl-2-ethyl-. 

Use/Import.  (S)  Hardenet  for  epoxy 
systems.  Import  range:  l,Oi  10-10,000  kg/ 
yr. 

P  94-456 

Importer.  Ciba-Geigy  Co  poration. 

Chemical.  (G)  Substitut4l  methane 
derivative,  acetate  salt. 

Use/Import.  (S)  Paper  d\|e 
nonwoven,  box  board  and 
Import  range:  Confidential 

P  94-457 

Manufacturer.  Confidental. 

Chemical.  (G)  Hydroxy!  erminated 
aryl  alkyi  polyester  resin. 

Use/Production.  (G)  Resii  for 
coatings.  Prod,  range:  Confldenfial. 


P94-4S8 

Manufacturer.  Confiden 
Chemical.  (G)  Acrylic  gr 

(amide-ester). 
Use/Production.  (G)  Prin 

resin.  Prod,  range:  Confidei  it 


al. 

,meric 
ate 


poly 


P94-459 

Manufacturer.  Confident 

Chemical.  (S)  Modified  , 
diphenylmethare  diisocyai 
prepolymer. 

Use/Production.  (G)  Contined  use. 
Prod,  range:  Confidential. 

P94-460 

Importer.  Confidential. 
Chemical.  (G)  Phosphoric  acid  fatty 
alcohol  polyethyleneglycol  lester. 
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Use/Import.  (G)  Open,  non-dispersive 
use.  Import  range:  Confidential. 

P  94-461 

Importer.  Confidential. 
Chemical.  (G)  Aliphatic  amine. 
Use/Import.  (G)  Open,  non-dispersive 
use.  Import  range:  Confidential. 

P  94-462 

Importer.  Confidential. 
Chemical.  (G)  Polyimine. 
Use/Import.  (G)  Open,  non-dispersive 
use.  Import  range:  Confidential. 

P94-463 

Importer.  Confidential. 
Chemical.  (G)  Polyimine. 
Use/Import.  (G)  Open,  non-dispersive 
use.  Import  range:  confidential. 

P94-464 

Importer.  Ciba-Geigy  Corporation. 

Chemical.  (G)  Ttriai^l  sodium  salt  of 
antimony  hexafluoride. 

Use/Import.  (G)  Initiator  for  epoxy 
polymerization.  Import  range:  10-100 
kg/yr. 

P94-465 

Manufacturer.  Confidential. 

Chemical.  (G)  Metallated  polystyrene. 

Use/Production.  (G)  Contained  use 
additive  for  gas  treatment.  Prod,  range: 
Confidential. 

P94-466 

Importer.  Confidential. 
Chemical.  (G)  Cresol  novolac  resin. - 
Use/Import.  (G)  Material  for 
lithography.  Import  range:  confidential. 

P  94-467 

Importer.  Confidential. 

Chemical.  (G)  Substituted 
benzophenone  ester. 

Use/Import.  (G)  Material  for 
lithography.  Import  range:  Confidential. 

P94-468 

Importer.  Confidential. 
Chemical.  (G)  Cresol  novolac  ester. 
Use/Import.  (G)  Naterial  for 
lithography.  Import  range:  Confidential 

P94-469 

Manufacturer.  E.l.  du  Pont  de 
Nemours  &  Company. 

Chemical.  (G)  Polysubstituted 
methacrylic  copolymer  latex. 

Use/Production.  (G)  Fabric  finish  - 
open,  non-dispersive  use.  Prod,  range: 
Confidential. 

P  94-470 

Manufacturer.  Max  Marx  Color 
Company. 

Chemical.  (G)  Ethanethylamium.  N- 
((4-diethylaminplphenyl)(4- 
ethylamino)-!- 
naphthalenyl)=methylene-2,5- 


cyclohexadien-l-=ylidene)-N-ethyl-. 
copper(l+)(oc-6-llj-hexakis(cyano- 
c')=ferrate  (4-)  (2:2:1). 

Use/Production.  (S)  A  pigment  used 
in  water-base  inks.  Prod,  range:  15,000- 
20,000  kg/yr. 

P  94-471 

jV/onu/acfurer.  Confidential. 
Chemical.  (G)  Polyalphaolefins. 
Use/Production.  (G)  Functional  fluid. 
Prod,  range:  Confidential. 

P  94-472 

Manufacturer.  Confidential. 
Chemical.  (G)  Polyalphaolefins. 
Use/Production.  (G)  Functional  fluid 
Prod,  range:  Confidential. 

P  94-473 

Manufacturer.  Confidential. 

Chemical.  (G)  Crosslinked  butyl 
rubber. 

Use/Production.  (G)  Thermoplastic 
resin  for  medical  and  other  molded  part 
applications.  Prod,  range:  Confidential. 

P  94-474 

Manufacturer.  Confidential. 

Chemical.  (G)  Crosslinked  butyl 
rubber. 

Use/Production.  (G)  Thermoplastic 
resin  for  medical  and  other  molded  part 
applications.  Prod,  range:  Confidential. 

P  94-475 

Manufacturer.  Confidential. 
Chemical.  (G)  Crossliked  butyl  rubber 
Use/Production.  (G)  Thermoplastic 
resin  for  medical  and  other  molded  part 
applications.  Prod,  range:  Confidential. 

P  94-476 

Manufacturer.  Confidential. 

Chemical.  (G)  Crosslinked  butyl 
rubber. 

Use/Production.  (G)  Thermoplastic 
resin  for  medical  and  other  molded  part 
applications.  Prod,  range:  Confidential. 

P  94-477 

Manufacturer.  Confidential. 

Chemical.  (G)  Saccharide  derivative. 

Use/Production.  (G)  Binder  additive 
for  nonwoven  substrate.  Prod,  range: 
Confidential. 

P  94-478 

Manufacturer.  Confidential. 

Chemical.  (G)  Saccharide  derivative. 

Use/Production.  (G)  Binder  additive 
for  nonwoven  substrate.  Prod,  range: 
Confidential. 

P  94-479 

Manufacturer.  Confidential. 

Chemical.  (G)  Saccharide  derivative. 

Use/Production.  (G)  Binder  additive 
for  nonwoven  substrate.  Prod,  range: 
Confidential. 


P94-480 

Manufacturer.  Confidential. 

Chemical.  (G)  Saccharide  derivative. 

Use/Production.  (G)  Binder  additive 
for  nonwoven  substrate.  Prod,  range: 
Confidential. 

P  94-481 

Manufacturer.  Corindeiitioi. 

Chemical.  (G)  Saccharide  derivative. 

Use/Production.  (G)  Binder  additive 
tor  nonwoven  substrate.  Prod,  ranoe: 
Confidential. 

P  94-482 

Manufacturer.  Confidential. 

Chemical.  (G)  Saccharide  derivative. 

Use/Production.  (G)  Binder  additive 
for  nonwoven  substrate.  Prod,  range: 
Confidential. 

P94-483 

Manufacturer.  Confidential. 

Chemical.  (G)  Saccharide  derivative. 

Use/Production.  (G)  Binder  additive 
(or  nonwoven  substrate.  Prod,  range: 
Confidential. 

P94-484 

Manufacturer.  Confideiitial. 

Chemical.  (G)  Saccharide  derivative. 

Use/Production.  (G)  Binder  additive 
for  nonwoven  substrate.  Prod,  range: 
Confidential. 

P94-485 

Manufacturer.  Olin  Corporation. 
Chemical.  (G)  Alcohol  alkoxvlate. 
Use/Production.  (G)  Surfactant.  Prod 
range:  303.030-3.q09.090.91  kg/yr. 

P  94-«6 

.V/oni;/ac/tvrer.  Confidential. 

Chemical.  (G)  Aery late/metliacry  late 
( opolymer. 

Use/Production.  (G)  Polymer  resin  for 
film  forming  applications.  Prod,  range: 
Coi.fidential. 

P  94-187 

Manufacturer.  Confidential. 

Chemical.  (G)  Acr)'!ate/methuc:r\late 
copolymer. 

Use/Production.  (G)  Polymer  resin  for 
film  forming  applications.  Prod,  range: 
Confidential. 

P94-4a8 

Manufacturer.  Confidential. 

Chemical.  (G)  Acrylate/mettiacrylate 
(.opolymer. 

Use/Production.  (G)  Polymer  resin  for 
film  forming  applisations  Prod,  range; 
Confidential. 

P94-489 

//nporter.  Confidential. 

Chemical.  (G)  Alpha-hydro-oniega- 
hydroxypoly(oxy-1.2- 
ethanediyO.polymer  with  2- 


hydroxyethyl  ether.  2.2'-  oxvdiethanol. 
2-ethyl-2-(hydroxymethyl)-i,3- 
propanediol,  5-isocyanato-l- 
(isocyanatomethyl)-  1.3-trimethyl 
cyclohexane,  2-propenoic  acid.  2- 
hydro.xyethyl  ester,  adipic  acid.  2- 
o.xepanone.  and  isophthalic  acid 
derivative. 

Use/Import.  (G)  Polymer  component 
for  specialty  industrial  coatings,  inks, 
and  adhesives.  Import  range: 
Confidential. 

P  94-490 

Importer.  Confidential. 

Chemical.  (G)  2-Propenoic  acid.  2- 
liydroxyethyl  ester  polymer  with  5- 
isocyanato-l-{isocyanatomethyl)-l,3.3- 
trimethylcyclohexane  and  polv(alkylene 
ether)  glycol. 

i'ne/Import.  (G)  Polymer  component 
for  specialty  industrial  coatings, 
inks.and  adhesives:  Import  range: 
Confidential. 

P  94-491 

Importer.  Confidential. 

Chemical.  (G)  Alpha-hvdro-omega- 
hydroxypoly(oxy-1.2-ethanediyl). 
polymer  with  2-ethvl-2- 
{hydroxymethyl)-l."3-propanediol. 
adipic  acid,  5-isocyanato-l- 
(i30cyanatomethyl)-1.3,3- 
trimethylcyclohe.xane.  2-propenoic  acid, 
2-Hydroxyethyl  ester.  2-hvdroxyethyl 
ether,  2,2'-oxydiethanol.  and  isophthalic 
acid  derivative. 

Use/Import.  (G)  Polymer  component 
tor  specialty  industrial  coatings,  inks, 
and  adhesives.  Import  range: 
Confidential. 

P  94-492 

Manufacturer.  Exxon  Chemical 
Company. 

Chemical.  (S)  1,2,4-Benzene 
tricarboxylic  acid,  tris(nonyl)  e.ster. 
branched  and  linear. 

Use/Import.  (G)  Plasticizer.  Prod 
range:  Confidential. 

P  94-493 

Importer.  The  Goodyear  Tire  &  Rubber 
Company. 

Chemical.  (G)  Acrylonitrile/styreiie/ 
acrylate  rubber. 

i'se/Import.  (S)  Rubber  modified  for 
thermoplastics.  Import,  rangr:  200.000- 
1,000.000 

P  94-494 

Importer.  Enthone-OMI.  Inc 
Chemical.  (G)  Substituted  pyridine. 
i'se/Import.  (G)  Used  in  gold  plating 
process.  Import  range:  Confidential. 

P  94-495 

Importer.  Enthone-UMI,  Inc. 
Chemical.  (G)  Aralkyl-nitrogen 
heterocvcle. 


Use/Import.  (G)  Polymer  component 
for  specialty  industrial  coatings.inks. 
and  adhesives.  Import  range: 
Confidential. 

P  94-496 

Importer.  Confidential. 

Chemical.  (G)  2-Propenoic  acid 
reaction  products  with  oxirane.  methyl 
oxirane.  and  alkyl  terakisol. 

Use/Import.  (G)  Component  for 
specialty  industrial  coatings,  inks,  and 
adhesives. 

P  94-497 

Manufacturer:  E.I.  du  Pont  de 
Nnemours  &  Ccompany. 

Chemical.  (G)  HydroHuorocarbon. 

Use/Production.  (S)  Refi-igerant: 
formning  agent  for  plastic  foams;  invet 
vehicle  for  sterilants;  fireextinguishant 

P94-49S 

,     Monu/or/urer.  Confidential. 

Chemical.  (G)  Acid  functional 
polyester. 

Use/Production.  (G)  Dispersively 
applied  binder  resin.  Prod,  range:' 
31. 000-1, SO.OOO  kg/yr. 

P94-499 

Importer.  Ciba-Geigy  Corporation. 

Chemical.  (G)  Substituted  azo  metal 
complex  dye. 

i'se/Import.  (G)  Textile  dve.  Import 
range:  Confidential. 

P  94-600 

Manufacturer.  Confidential. 

Chemical.  (G)  Plant  extract. 

Use/Production.  [G]  Raw  material  for 
use  in  fragrances  (perfumes  and 
colognes)  raw  material  for  u.se  in 
fragrances  for  soap),  detergents  and 
household  products. 

P  94-601 

Manufacturer.  The  Dow  Chemical 
Company. 

Chemical.  (G)  Brominated  aromatic. 
hydro<:arbon. 

Use/ Prod  action.  (G)  Chemical 
intermediate.  Prod,  range:  Confidential. 

P  94-602 

Manufacturer.  Rhone-Poulenc.  Int:. 
Chemical.  (G)  Vinyl  copolvnier. 
Use/Production.  (G)  Adhesive  Prod 
range:  Confidential 

P94-603 

Manufacturer.  Shell  Oil  Company 
Chemical.  (G)  Brominated  epoxy 
resin. 

Use/Production.  (S)  Printed  cin:uit 
laminated  miscellaneous  industrial 
application.  Prod,  range:  Confidential. 

P94-504 

Importer.  Confidential. 


Chemical.  (S)  Polyethei 
diisocyanate  diamine; 

Use/Production.  (S)  A 
proof  coating  for  textile 
range:  Confidential. 


polyol; 
mdnoisocyanate. 
I  reakable  water 
fabrics.  Prod. 


P94-605 

Manufacturer.  Confideitia 
Chemical.  (G)  Aqueous 

dispersion. 

Use/Production.  (S)  A 

coating  for  fabric,  leather 

flexible  substrates.  Prod. 

Confidential. 


jolyurethane 

f  rotective 
nd  other 
I  jnge: 


P94-606 


Co 


rporation. 
ether 


C  jrporation. 
ether 


Manufacturer.  Henkel 

Chemical.  (G)Alkylpol 
carboxylic  acid  ester. 

Use/Production.  (G)  Te>|ti!e  lubricant. 
Prod,  range:  Confidential. 

P94-607 

Manufacturer.  Henkel 

Chemical.  (G)  Alkyl  pol 
carboxylic  acid  ester. 

Use/Production.  (G)  Textile  lubricant. 
Prod,  range:  Confidential. 

PM-608 

Manufacturer.  Henkel  Cbrporation 
Chemical.  (G)  Alkyl  polfether 

carboxylic  acid  ester. 

Use/Production.  (G)  Tex  ile  lubricant. 

Prod,  range:  Confidential. 

P94-609 

Manufacturer.  Henkel  Ctrporntion 
Chemical.  (G)  Alkyl  poll  ether 

carboxylic  acid  ester. 

Use/Production.  (G)  Tex  ile  lubricant. 

Prod,  range:  Confidential. 

P9*-610 

Importer.  Confidential. 

Chemical.  (G)  Hydroxy  aj;rylic 
polymer. 

Use/Production.  (G)  Textile  lubricant. 
Prod,  rang!!:  Confidential. 

P 94-611 

.Manufacturer.  Ovvens-Cdrning. 

Chemical.  (G)  Unsaturatf  d  polyester 
resin. 

Use/Production.  (S)  Mol(|ing  resin. 
Prod,  range:  Confidential. 

P  94-612 

Manufacturer.  Conftden 

Chemical.  (G)  Tannin,  sojlium  salt, 
polymer  with  acr\lic  mon 

Use/Production.  (S)  Ceni 
for  oil  and  gas  wells.  Prod. 
Confidential. 


P  94-613 

Importer.  Ciba-Geigy  Corboration. 

Chemical.  (G)  Phenolic  d  irivative. 

Uae/Production.  (S)  Light  stabilizer 
absorber  for  automobile  t  o;i  lings.  Import 
range:  Confidential. 


opiers. 
nt  additive 
nnge; 


P  94-614 

Manufacturer.  Confidential. 

Chemical.  (G)  Unsaturated  epoxy 
ester. 

Use/Production.  (G)  Component  of 
coatings,  inks,  and  adhesives.Prod 
range:  Confidential. 

P  94-615 

Manufacturer.  Confidential. 

Chemical.  (G)  Unsaturated  epoxy 
ester. 

Use/Production.  (G)  Component  of 
coatings,  inks,  and  adhesives.  Prod 
range;  Confidential. 

P  94-616 

Manufacturer.  Confidential. 

Chemical.  (G)  Unsaturated  epoxy 
resin. 

Vse.'Production.  (G)  Component  of 
coatings,  inks,  and  adhesives.  Prod 
range;  Confidential. 

P  94-517 

Manufacturer.  Confidential. 

Chemical.  (G)  Unsaturated  epoxy 
ester. 

Use/Production.  (G)  Component  of 
coatings,  inks,  and  adhesives.  Prod 
range;  Confidential. 

P  94-618 

Manufacturer.  Confidential. 

Chemical.  (G)  Unsaturated  epoxy 
ester. 

Use/Production.  (G)  Component  of 
coatings,  inks,  and  adhesive.s.  Prod 
range:  Confidential. 

P  94-619 

Manufacturer.  Confidential. 

Chemical.  (G)  Unsaturated  epoxv 
ester. 

Use/Production.  (G)  Component  of 
coatings,  inks,  and  adhesives.  Prod 
range:  Confidential. 

P  94-620 

Manufacturer.  Confidential. 

Chemical.  (G)  Unsaturated  epoxy 
ester. 

Use/Production.  (G)  Component  of 
coatings,  inks,  and  adhesives.  Prod 
range:  Confidential. 

P  94-621 

Manufacturer.  Confidential. 

Chemical.  (G)  Unsaturated  epoxy 
ester. 

Use/Production.  [G]  Component  of 
coatings,  inks,  and  adhesives.  Prod 
range:  Confidential. 

P  94-622 

Manufacturer.  Confidential. 

Chemical.  (G)  Unsaturate  epoxy  ester. 

Use/Production.  (G)  Component  of 
coatings,  inks,  and  adhesives.  Prod 
ra:igp:  Confidential. 


^ 


P  94-623 

Manufacturer.  Confidential. 

Chemical.  (G)  Unsaturated  epoxy 
ester. 

Use/Production.  (G)  Component  of 
coatings,  inks,  and  adhesive.s.  Prod 
range:  Confidential. 

P  94-524 

Manufacturer.  Confidential. 

Chemical.  (G)  Unsaturated  epoxv 
c.ster. 

Use/Production.  (G)  Component  of 
( oatings.  inks,  and  adhesives.  Prod 
range:  Confidential. 

P  94-625 

Manufacturer.  Confidential. 

Chemical.  (G)  Unsaturated  epoxy 
ester. 

Use/Production.  (G)  Component  of 
coatings,  inks,  and  adhesives.  Prod 
range:  Confidential. 

List  of  Subjects 

Environmental  protection, 
Premanufacture  notification. 

Dated:  May  25, 1994. 

George  A.  Bonina, 

Acting  Director,  Information  Management 
Division,  Office  of  Pollution  Prevpntinn  and 
Toxics. 
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eiLUNG  CODE  6560-60-f 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Industry  Advisory  Committee  for 
WRC-95 

Roleased:  May  20,  1994. 

Upon  approval  from  OMB  pursuant  to 
E.O.  12838,  the  FCC  proposes  to 
establish  an  advisory  committee  for 
preparations  for  \VRC-95.  The  proposed 
date  of  its  first  meeting  will  be  May  31, 
1994.  The  Federal  Communications 
Commission  intends  to  establish  an 
Advisory  Committee  for  the  1995  World 
Radiocommunication  Conferen(,e 
(WRC-95  Advisory  Committee).  This 
committee  would  advise  the  FCC  staff 
on  topics  relating  to  preparations  for 
VVRC-95.  The  committee  would  develop 
and  present  proposals  and  positions  on 
topics  to  be  addressed  at  WRC-95.  The 
FCC  believes  establishment  of  the 
committee  is  in  the  public  interest. 

This  notice  also  advises  interested 
persons  of  the  tentative  propo.sed  date  of 
the  initial  meeting  of  the  WRC-95 
Advisory  Committee. 
TENTATIVE  DATE:  Mav  31,  1994;  8:30- 
11:30  a.m. 

ADDRESSES:  Federal  Communications 
Commission,  19iq  M  Street  NW..  room 
8,56,  Washington.  DC  20554. 


SUPPLEMErfTARY  INFORMATION:  The  WRC 
95  Advisory  Committee  is  intended  to 
provide  to  the  agency  advice,  technical 
support  and  recommendations  relating 
to  preparation  of  U.S.  proposals  and 
positions  for  the  1995  World 
Radiocommunication  Conferencu. 
AGENDA:  The  planned  agenda  for  the 
proposed  first  m.eeting  is  as  follows: 

1  Introductions  and  Welcoming  Roniarks 

2  Approval  of  .Agenda 

J  Committee  Charter  and  other 

.Administrative  Mattnrs 
4   VVRC-93  Conclusions:  Agendas  for  U'KC- 

45  nnd  \VRC-97 
5.  Work  Program 
h.  Organization  of  Work 

Meeting  Schedule 
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.Agenda  for  Next  Meeting 


'I.  Other  Business 

The  Advisory-  Committee  will  have  an 
open  membership,  and  all  interested 
parlies  will  be  invited  to  participate 
This  policy  will  ensure  a  balanced 
membership  and  adequate 
representation  of  women  and  minority 
niembers. 

A  formal  notice  of  establishment  and 
first  meeting  notice  will  be  issued 
immediately  following  OMB  approval 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  M.  Walsh  (202-632-0935).  or 
Cecily  C,  Holiday  (202-634-1629), 

Federal  Qimmunications  Commission. 

William  F.  Caton. 

.^iting.'^fvretary. 

!FK  Doc.  94-13327  Filed  6-1-94.  8  45  ami 

BILLING  CODE  6712-OI-M 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Delegations  of  Authority  With  Respect 
to  Undercapitalized  Institutions 

AGENCY:  Federal  Deposit  Insurance 
Corporation  (FDiC). 
ACTION:  Notice. 

SUMMARY:  FDIC  has  delegated  limited 
authority  to  its  Executive  Director  for 
Supervision  and  Resolutions  and/or  its 
Director.  Division  of  Supervision  (DOS), 
to  determine  that  action  other  than 
appointing  a  receiver  would  better 
achieve  the  statutory  purpose  of 
minimizing  long-term  loss  to  the  deposit 
insurance  fund  from  resolving  the 
problems  of  insured  depository 
institutions  and  to  make  certain  other 
determinations  relating  to  prompt 
corrective  action. 
FOR  FURTHER  INFORMATION:  Jesse  C; 
Snyder.  (202)  898-6915.  Assistant 
Director.  Operations  Branf;h.  Office  of 
Supervision  and  Applications,  Division 
of  Supervision,  FDIC,  550  17th  Street 
NW.,  Washington,  DC  20429, 


-     SUPPLEMENTARY  INFORMATION: 
I.  Background 

Effective  December  19.  1992.  .section 
.38(h)(3)  of  the  Federal  Deposit 
Insurance  Act  (12  U.S.C.  1831o(h)(3)) 
mandates  appointment  of  a  receiver  not 
later  than  90  days  after  an  institution 
becomes  critically  undercapitalized 
unl(?,ss  the  appropriate  regulator,  with 
FDIC  concurrence,  determines  that  an 
alternative  course  of  action  "would 
better  achieve  the  purpose  of  (.section  .18 
to  resolve  the  problems  of  insured 
depository  institutions  at  the  least 
possible  long-term  loss  to  the  deposit 
insurance  fund)".  Such  a  determination 
is  valid  for  up  to  90  days  and  may  be 
reinstated  for  additional  periods  of  up  to 
90  days  by  new  determinations  properly 
documented.  After  one  year  a  receiver 
must  be  appointed  unless  the  head  of 
the  appropriate  regulatory  agency  and 
the  Chairpe.-son  of  the  FDIC  certify  that 
"tlie  institution  is  viable  and  not 
expected  to  fail"  and  the  institution  al.so 
meets  four  other  specific  criteria. 

Section  38  also  permits  the 
appropriate  federal  banking  agency  of 
an  un^rcapitalized  institution  to 
determine  not  to  take  certain  otherwise 
mandated  corrective  actions  under 
subsection  (f)  if  to  do  so  would  not 
further  the  purpose  of  section  38. 

n.  Delegation  of  Authority 

A.  Deferring  Appointment  of  Becener 
In  connection  with  the  resolution  of 
critically  undercapitalized  institutions, 
there  are  certain  cases  where  it  is 
appropriate  to  extend  the  90-day 
receivership  deadline,  such  as  where 
the  chartering  authority  or  appropriate 
federal  banking  agency  sets  a  re.solution 
date  beyond  the  deadline  in  order  to 
accommodate  the  information  gathering 
needs  required  to  facilitate  an  orderlv 
re.solution.  Another  example  might  be 
an  institution  with  a  promising 
rei:apitalization  in  progress  which  will 
not  be  fully  effected  prior  to  the 
deadline  but  has  a  good  chance  of  being 
successful.  It  is  appropriate  that  such 
matters  be  acted  on  at  the  staff  level, 
under  delegated  authority,  with  respect 
to  the  first  determination  to  defer  the 
appointment  of  a  receiver  for  up  to  90 
days  for  a  particular  institution. 
Accordingly,  the  Board  has  delegated 
authority  to  the  E.xecutive  Director  for 
Supervision  and  Resolutions,  the 
Director.  DOS,  and  where  confirmed  in 
writing  by  the  Diredor.  to  an  associate 
director,  to  make  detenninations  under 
section  38(h)(3)(A)(ii)  with  respect  to 
institutions  for  which  the  FDIC  is  the 
appropriate  federal  banking  agency,  and 
to  aftirmatively  concur  with  a<:tions 


thereunder  by  other  appropriate  federal 
banking  agencies,  as  to  any  action  in 
lieu  of  appointing  a  receiver  for  a 
critically  undercapitalized  institution. 

This  delegated  authority  does  not 
extend  to  actually  appointing  a 
conser\'ator  or  a  receiver  under  section 
38(h)(3)(A)(i),  or  to  concurring  therein. 
and  also  does  not  include  authority  to 
grant  or  concur  in  more  than  one 
deferral  per  institution  or  to  withhold 
FDIC  concunence  with  respect  to  any 
action  taken  under  section  38(h)(3)(A) 
by  an  appropriate  federal  banking 
agency  in  lieu  of  appointing  a  receiver. 
Each,  action  under  delegated  authority 
will  be  documented  in  writing,  setting 
forth  how  deferring  the  appointment  of 
a  receiver  or  conservator  for  the  initial 
90-day  period  will  minimize  long-term  . 
loss  to  the  dt-'posit  insurance  fund. 

B  Waiver  of  Certain  Corrective  Actions 

Section  38(0  requires  that  at  least  the 
following  three  types  of  specific  adion 
be  taken  against  critically  and 
significantly  undercapitalized 
institutions,  as  well  as  against 
undercapitalized  institutions  which 
have  failed  to  submit  and  implement  an 
acceptable  capital  restoration  plan, 
unless  the  agency  determines  that  the 
actions  would  not  further  the  purpose  of 
section  38:  (1)  Requiring  the  sale  of 
securities  or  consolidation  with  another 
institution;  (2)  requiring  compliance 
with  section  23A  of  the  Federal  Re.serve 
Act  without  benefit  of  the  e.xemption 
therein  for  transactions  with  certain 
affiliated  institutions;  and  (3)  restricting 
the  interest  rates  paid  on  deposits  to 
prevailing  rates.  Where,  for  example,  a 
near-term  resolution  or  recapitalization 
of  an  institution  is  anticipated,  the 
pursuit  of  such  formal  actions  against  an 
institution  would  not  normally 
minimize  loss  to  the  insurance  fund.  In 
those  and  other  cases,  making  such 
determinations  would  be  appropriately 
delegable  to  staff.  Accordingly,  the 
Board  has  delegated  such  authority 
under  section  38(f)(3)  to  the  Executive 
Director  for  Supervision  and 
Resolutions,  the  Director.  DOS.  or  an 
as.sociate  director  designated  in  writing 
by  such  Director.  Each  such  action 
under  delegated  authority  must  be 
documented  in  writing,  clearly  setting 
forth  the  reasons  therefor. 

By  order  of  the  Board  of  Dircc  tors 

Dated  at  Washington.  DC:.  this  24th  dnv  of 
.Muy  1994 

Federal  Dt^posit  Insurance  Corpordtmn 
Robert  E.  Feldraan. 

.^(ting  E.\ecutive  Spcrntdrv 

IFR  Doc  94-1 33H5  Filed  6-1-94.  K  45  .ini) 
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Privacy  Act  of  1974;  Amenditient  to  an      ^0\C  30--64-0006 
Existing  System  of  Records 


AGENCY:  Federal  Deposit  Ins 
Corporation  (FDIC). 
ACTION:  Notice  of  amendment 
existing  system  of  records — 
"Confidential  Employee  Fi 
Disclosure  Statement  System 
'Employee  Financial  Disclos 
Statement  System"). 


sura nee 
to  an 
naticial 


SUMMARY:  As  part  of  an  ongoiftg 
examination  of  the  FDIC's  sys  ems  of 
rf'cords,  the  "Employee  Finan  ;ia! 
Disclosure  Statement  System'  has  been 
reviewed  for  compliance  with  the 
Privacy  Act  of  1974.  5  U.S.C.   i52a. 
Numerous  minor  amendment;  have 
been  made  that  will  clarify  an  i/or  more 
accurately  describe  the  follow  ng 
categories  in  this  system  of  re(  ords: 
System  name,  system  lo<:ation 
categories  of  individuals  cove  ed  by  the 
f\sfem,  categories  of  records  i  i  the 
system,  authority  for  mainten;  nee  of  the 
system,  retrievability.  and  rt-tt^tion  and 
disposal. 

EFFECTIVE  DATE:  June  2, 1994 
FOR  FURTHER  INFORMATION  CONtACT: 
Frederick  N.  Ottie,  Attornev, 
17th  Street  NVV..  Washington 
(202) 898-6679. 
SUPPLEMENTARY  INFORMATION: 
FDIC's  system  of  records  entit 
"Employee  Financial  Disclosu 
Statement  System"  is  being  a 
clarify  and/or  more  accurately 
i!s  contents.  These  modificati 
include  changing  the  system 
the  "Confidential  Employee  Fi 
Disclosure  Statement  System 
titles  of  existing  forms  and  s 
authority,  and  rewording  desc 
the  contents  of  existing  forms 
Additionally,  the  description  tf 
individuals  covered  by  the  svs 
specifically  includes  prospecti 
employees  in  order  to  extend  s 
coverage  to  those  individuals 
consideration  for  positions  id 
5  CFR  2634.904  who  are  requi 
a  CoriildeTlial  Financial  Di.sc 
Report  as  authorized  by  5  CFR 
2634.903fb)(3).  This  refinemen 
been  coordinated  with  and  a, 
the  Office  of  Government  Ethic  ; 
Finally,  the  description  of  refer  tion  and 
disposal  procedures  is  expandt  d  to 
delineate  the  retention  and  disposal 
procedures  for  the  records  of 
prospective  employees  who  arf  not 
selected  for  employment  and  tc  clarify 
that  disposal  of  information  in 
automated  computer  files  is  by  heletion. 
Accordingly,  the  Board  of  Diiectors  of 
the  FDIC  amends  the  "Employe  s 
Financial  Disclosure  Statement  System" 
to  read  as  follows: 
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SYSTEM  NAME: 

Confidential  Employee  Financial 
Disclosure  Statement  System. 

Note:  Complete  text  appears  at  4b  FR 
45687,  .Sep.  14.  1981:  amended  at  47  FR 
42162.  !iep.  24,  1982,  amended  at  ,53  FR 
4H039.  Nov.  29,  1988. 

SYSTEM  LOCATtON: 

Records  are  located  in  de.signated 
divisions  and  offices,  and  regional  and 
consolidated  offices,  to  which 
i.octividuals  covered  by  the  .system  are 
as.<;igned.  Duplicate  copies  ohhe  above 
records  are  maintained  in  the  Office  of 
the  Executive  Secretary',  FDIC.  550-1 7th 
Street.  NW.,  Washington,  DC  20429,  for 
the  purpose  of  certification  of  review 
and  resolution  of  confiicts  of  intere,st 
disclosed  therein,  A  list  of  the  ,system 
locations  is  available  from  the  Ethics 
SiH;tion.  Office  of  the  Executive 
Secretary,  FDIC.  550-17th  Street,  NW.. 
Washington.  DC  20429, 

CATEGORIES  OF  INDIVIDUALS  COVcRED  BY  THE 
SYSTEM: 

Current,  former,  and.  in  the  case  of 
item  (1)  below,  prospective  FDIC 
officers,  employees,  and  special 
government  employees  required  to  file 
any  of  the  following  forms:  (1) 
Confidential  Financial  Disclosure 
Report;  (2)  Confidential  Report  of 
Indebtedness;  (3)  Confidential  Report  of 
Interest  in  FDIC-Insured  Depository 
li^.stitution  Securities;  (4)  Confidential 
Report  of  Employment  Upon 
Resignation;  (5)  Employee  Certification 
and  Acknowledgement  of  Standards  of 
Conduct  Regulation  and  Presidential 
Executive  Orders;  (6)  Statement  of 
Credit  Card  Obligation  in  Insured  State 
Nonmember  Bank  and 
Acknowledgement  of  Conditions  for 
Retention-Notice  of  Disqualific  at  ion. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Information  in  this  sy.stem  includes 
data  directly  furnished  by  the 
individual  on  the  following  six  forms  or 
related  records  that  may  be  generated  in 
the  course  of  the  FDIC's  administration 
of  Executive  Order  12674,  as  modified 
by  Executive  Order  12731,  5  CFR  part 
2R34,  5  CFR  part  2635,  5  CFR  part  3202, 
and  12  CFR  part  336— Subpart  C,  or  any 
successor  regulation  thereto: 

(1)  Confidential  Financial  Disclosure 
Report — contains  statements  of  personal 
and  family  holdings,  inierests  in 
business  enterprises  and  real  property, 
creditors,  and  outside  employment. 

(2)  Confidential  Report  of 
Indebtedness — contains  information  on 
extensions  of  credit  (loans  and  credit 
cards)  by  FDIC-insured  depository 
institutions  or  any  affiliates  or 


subsidiaries  of  FDIC-insured  depository 
institutions;  may  also  contain 
memoranda  and  correspondence 
relating  to  requests  for  approval  of 
certain  loans  extended  by  insured  banks 
or  affiliates  thereof. 

(3)  Confidential  Report  of  Interest  in 
FDIC-insured  Depository  Institution 
Securities — contains  a  brief  description 
of  an  employee's  direct  or  indirect 
interest  in  the  securities  of  an  FDIC- 
insured  depository  institution  or 
affiliate,  including  a  depository 
institution  holding  company,  and  the 
date  and  manner  of  acquisition  or 
divestiture;  a  brief  description  of  an 
employee's  direct  or  indirect  continuing 
financial  interest  through  a  pension  or 
retirement  plan,  trust  or  other 
arrangement,  including  arrangements 
resulting  from  any  current  or  prior 
employment  or  business  a.ssociation. 
with  any  FDIC-insured  depository 
institution,  affiliate,  or  depositor\' 
institution  holding  company;  and  a 
certification  acknowledging  that  the 
employee  has  read  and  understands  the 
rules  governing  the  ownership  of 
.securities  in  F'DIC-insured  depository 
institutions. 

(4)  Confidential  Report  of 
Employment  Upon  Resignation — 
contains  information  as  to  the 
employee's  prospective  employer,  the 
nature  of  the  business  or  organizational 
activities  of  the  prospective  employer, 
the  position  the  employee  will  occupy, 
dates  of  negotiation  for  such 
employment,  and  the  employees 
official  involvement,  if  any,  with  the 
prospective  employer. 

Note:  Information  is  no  longer  K)iii;(.tpd  tni 
this  form.  However,  previously  collected 
n^cords  continue  to  be  maintained  for  six 
years  from  the  date  of  filing.  All  such  records 
w  ill  be  de.stroyed  by  1997  except  for  any 
which  may  be  involvtid  in  an  ongoin;^ 
i.rvestigation. 

(5)  Employee  Certification  and 
Acknowledgement  of  Standards  of 
Conduct  Regulation  and  Presidential 
Executive  Orders — contains  employee's 
certification  and  acknowledgement  that 
he  or  she:  has  received  a  copy  of  the 
Standards  of  Ethical  Conduct  for 
Employees  of  the  FDIC,  including  Part 

I  of  Executive  Order  12674,  5  CFR  part 
2635,  and  12  CFR  part  336— Subpart  C, 
or  any  other  supplemental  regulations; 
has  been  provided  a  minimum  of  one 
hour  of  official  time  to  review  them;  has 
been  advised  of  the  names,  titles,  office 
locations,  and  telephone  numbers  of 
ethics  officials  responsible  for 
answering  ethics  questions;  and  has  a 
positive  responsibility  to  comply  with 
the  standards  of  conduct. 

(6)  Confidential  Statement  of  Credit 
Card  Obligation  in  Insured  State 


Nonmember  Bank  and 
Acknowledgement  of  Conditions  for 
Retention-Notice  of  Disqualification— 
for  Division  of  Supervision  employees, 
identifies  FDIC-insured  State 
nonmember  depository  institutions 
out.side  the  employee'.s  region  of 
assignment  from  which  a  credit  card 
was  obtained,  and  employee 
certific:ation  that  the  credit  cards  listed 
were  obtained  only  under  such  terms 
and  conditions  as  are  available  to  the 
general  public,  that  the  line  of  credit 
does  not  exceed  SlO.OOO,  and  that  the 
employee  is  aware  of  and  understands 
the  requirement  for  self-disqualification 
from  participation  in  matters  affecting 
the  crt^ditors  identified. 

AUTHonrrv  for  maintenance  of  the  system: 
5  U.S.C.  7.301;  5  U.S.C.  App.  (Ethics 
in  Government  Act  of  1978);  12  U.S.C 
1819(a):  26  U.S.C.  1043;  E.O.  12674.  54 
FR  15159.  3  CFR.  1989  Comp.,  p.215.  as 
modified  by  E.O.  12731,  55  FR  42547 
3  CFR.  1990  Comp.  p.306;  5  CFR 
2634.103. 


POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 


RETHIEVABILfTY: 

Indexed  by  name.  and.  in  the  Office 
of  the  Executive  Secretary,  on  an 
automated  system  also  indexed  by 
name.  The  automated  system  does  not 
index  the  names  of  prospective 
employees  who  are  not  selected  for 
employment. 
•        •        •        •        . 

RETENTION  AND  DISPOSAL: 

Records  concerning  prospective 
employees  who  are  not  selected  for 
employment  a.'-e  retained  for  one  year 
and  then  destroyed  by  shredding  except 
that  documents  needed  in  an  ongoing 
investigation  will  be  retained  until  no 
longer  needed  in  the  investigation  All 
other  records  are  retained  for  six  years 
and  then  destroyed  by  shredding 
(entries  from  automated  computer  index 
are  deleted)  except  that  documents  and 
computer  index  entries  needed  in  an 
ongoing  investigation  will  be  retained 
until  no  longer  needed  in  the 
investigation. 
•         •         •         »         « 

By  dirrrction  of  the  Board  of  Directors. 

Dated  at  Washington.  DC.  this  24fh  diiy  nt 
May,  1994. 

f'ederal  Dfiposit  Insurance  Corporation 

Robert  E.  Feldman. 

Acting  Exfxutive  Secretary- 

IFK  D<x;.  94-13367  Filed  6-1-94;  H  45  ami 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGHNCY 

{FEMA-1022-DR] 

Amendment  to  Notice  of  a  Major 
Disaster  Declaration;  TN 

AGENCY;  Federal  Emergency 
Management  Agency  {FEMA|. 
ACTION:  Notice. 


SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Tennessee.  (FEMA-1022-DR).  dated 
April  14.  1994.  and  related 
determinations. 
EFFECTIVE  DATE:  May  25.  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Pauline  C.  Campbell.  Response  and 
Recovery  Directorate.  Federal 
Emergency  Management  Agency, 
Washington.  DC  20472.  (202)  646-.3606. 
SUPPLEMENTARY  INFORMATION:  "The  notice 
of  a  major  di.saster  for  the  State  of 
Tennessee  dated  April  14,  1994,  is 
hereby  amended  to  include  the 
following  area  among  those  areas 
determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
de<.laration  of  April  14,  1994: 

McMinii  County  for  Individual  Assistance 

and  Public  Assistance. 
(Catalog  of  Federal  Domestic  Assistance  No 
83.516.  Disaster  Assistance) 
Richard  W.  Krimm. 

Associate  Director,  Hcsponse  and  neiovery 
Directorate. 

IFK  Doc  94-13393  Filed  6-1-94;  8:45  um| 
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Any  uilerested  person  may  attend,  appear 
lieforc,  or  ftU-  statements  with  theQuincil 
For  furthfir  information  contact  John  I. 
0".M«!ani,  Committee  Management  Officer  on 
(J02)  94-2-1662. 

Date:  May  26.  1994. 
Roger  W.  Mehle. 

{Executive  Director,  h'eriernl  llrlin-ment  Thrift 
Investment  Hoard. 

IFRDof.  94-1 3369  Filed  6-1-94:  8:45  ami 
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FEDERAL  TRADE  COMMISSION 

{File  Nos.  912  3248;  912  3295;  922  3001 
922  3002] 

Beverly  Hills  Weight  Loss  Clinics 
International,  Inc.;  Doctors  Medical 
Weight  Loss  Centers,  Inc.,  et  al.;  Quick 
Weight  Los^  Centers,  Inc.,  et  al. 
(Texas);  Quitk  Weight  Loss  Centers, 
Inc.,  et  al.  (Georgia);  Proposed 
Consent  Agreements  With  Analysis  To 
Aid  Public  Comment 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Propo.sed  consent  agreements. 


of 


FEDERAL  RETIREMENT  THRIFT 
INVESTMENT  BOARD 

Employee  Thrift  Advisory  Council; 
Open  Meeting 

In  ar:(:ordance  with  .section  10(a)(2 
the  Federal  Advisory  committee  Act 
(Pub.  I..  92^63),  a  notice  is  hereby 
given  of  the  following  committee 
meeting: 

Xonw:  employee  Thrift  Advisory  Council 

Time:  10  a.m. 

Datc:]utw  14.  1994. 

Place:  Foiirlh  Floor,  (kinferente  Room. 
Federal  Retirement  Thrift  Investment  Board 
1250  H.  Street  NW..  Washington,  DC 

Status:  Op<?n. 

Matters  to  he  Considered:  .Approval  of  die 
minutes  of  the  November  10.  1993,  meeting: 
report  of  the  Executive  Director  on  the  status 
of  the  Thrift  .Savings  Plan;  Thrift  .savings  Plan 
ofHm  season  activities;  participant  actions 
during  recent  volatile  market;  additional 
Thrift  .Savings  Plan  investment  funds  update; 
projKisals  to  cut  Thrift  Savings  Plan  match; 
implementation  of  Public  Liw  103-2:'6;  and 
iit-.v  iiusiness 


SUMMARY:  In  .settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  the  four 
consent  agreements,  accepted  subje<:t  to 
final  Commission  approval,  would 
prohibit,  among  other  things,  four 
commert:ial  diet  program  companies 
and  their  officers  from  misrepresenting 
the  performance  or  safety  of  any  diet 
program  they  offer  in  the  future,  and 
would  require  the  respondents  to 
possess  competent  and  reliable 
scientific  evidence  to  substantiate  any 
future  claims  they  make  about  weight 
less,  weight  loss  maintenance,  or  rate  of 
weight  loss;  to  make  a  number  of 
disclosures  regarding  maintenance 
success  claims;  and  to  disclose  all 
mandatory-  fees. 

DATES:  Comments  must  be  received  on 
or  before  August  1.  1994. 
ADDRESSES:  Comments  should  be 
dire<:ted  to:  FTC/Office  of  the  S(H.retary. 
room  1.59.  6th  Street  and  Pennsylvania 
Avenue  NW.,  Washington,  DC  20580. 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  Kelly  or  Eric  Bash,  FrC/H-200. 
Washington.  DC  20580.  (202)  32f>-3304 
or  326-2892  or  Gary  Cooper,  ITC/ 
Boston  Regional  Office.  101  Merrimai 
St..  suite  810.  Boston.  MA  021 14-4719 
(617)424-5960. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  6(f)  of  the  Federal  Trade 
Commission  Act,  38  Stat.  721.  15  U.S.C. 
46  and  section  2.34  of  the  Commission '.s 
rules  of  Practice  (16  CFR  2.34).  notice  is 
herfiby  given  that  the  following  consent 


28536 


F«  eral  Register  /  Vol.  59,  No.  105  /  Thursday.  June  2,  1994  /  Notices 


Federal  Register  /  Vol.  59.  No.  105  /  Thursday,  luni'  2.  1994  /  Notices 


28537 


agreements  containing  cofisent  orders  to 
cease  and  desist,  having  been  filed  with 
and  accepted,  subject  to  nnal  app.'-oval. 
by  the  Commission,  have  seen  placed 
on  the  public  record  for  a  period  of  sixty 
(60)  days.  Public  commert  is  invited. 
Such  comments  or  views  ivill  be 
considered  by  the  Commi  ssion  and  will 
be  available  for  inspectioi  and  copying 
at  its  principal  office  in  a(  cordance  with 


section  4.9(b)(6)(ii)  of  the 
Rules  of  Practice  (16  CFR 

In  the  Matter  of  Beverly  Hi 
Clinics  International,  Inc..  a 
No.  912-3248. 


Commission  s 
l.9(B)(6)(ii)). 

Is  Weight  Loss 
dorporafion.  File 


Agreement  Containing  Copsenl  Order 
To  Cease  and  Desist 

The  Federal  Trade  Com  nission 
having  initiated  an  invest!  nation  of 
certain  acts  and  practices  if  Beverly 
Hills  Weight  Loss  Clinics  nternational. 
Inc.,  a  corporation  ("propc  sed 
respondent"),  and  it  now  i  ppearing  that 
proposed  respondent  is  w  lling  to  enter 
into  an  agreement  contain  ng  an  order  to 
cease  and  desist  from  the  use  of  the  acts 
and  practices  being  invest  gated. 

It  Is  Hereby  Agreed  by  a  id  between 
Beverly  Hills  Weight  Loss  Clinics 
International,  Inc.,  by  its  d  jly 
authorized  officers,  and  its  attorneys, 
and  counsel  for  the  Federd  Trade 
Commission  that: 

1.  Proposed  respondent  )everly  Hills 
Hills  Weight  Loss  Clinics  I  iternational. 
Inc.  ("Beverly  Hills"),  is  a  /irginia 
corporation,  with  its  office  and 
principal  place  of  business  located  at 
200  Highpoint  Avenue,  sui  te  B-5, 
Portsmouth,  Rhode  Island  )2871. 

2.  Proposed  respondent ;  dmits  all  the 
jurisdictional  facts  set  fort!  in  the 
attached  draft  complaint. 

3.  Proposed  respondent  i  waives: 

(a)  Any  further  procedur  il  steps; 

(b)  The  requirement  that  the 
Commission's  decision  contain  a 
statement  of  findings  of  fac  and 
conclusions  of  law; 

(c)  All  rights  to  seek  judicial  review 
or  otherwise  to  challenge  o  contest  the 
validity  of  the  Order  en'erei  pursuant  to 
this  agreement;  and 

(d)  Any  claim  under  the  Iqual  Access 
to  Justice  Act,  5  U.S.C.  504 

4.  This  agreement  shall  n  3t  become 
part  of  the  public  record  of  he 
proceeding  unless  and  unti   it  is 
accepted  by  the  Commissio  i.  If  this 
agreement  is  accepted  by  ih  e 
Commission,  it,  together  wih  the 
attnrhcd  draft  complaint,  w  11  be  placed 
on  the  public  record  for  api  iriod  of  sixty 
(60)  days  and  information  in  respect 
thereto  publicly  released.  T  le 
Commission  thereafter  may  either 
withdraw  its  acceptance  of  his 
agreement  and  so  notify  the  proposed 


respondent,  in  which  event  it  will  take 
such  action  as  it  may  consider 
appropriate,  or  issue  and  serve  its 
complaint  (in  such  form  as  the 
circumstances  may  require)  and 
decision,  in  disposition  of  the 
proceeding. 

5.  This  agreement  is  for  settlement 
purposes  only  and  does  not  constitute 
an  admission  by  proposed  respondent  of 
facts,  other  than  jurisdictional  facts,  or 
of  violations  of  law  as  alleged  in  the 
draft  of  complaint  here  attached. 

6.  This  agreement  contemplates  that, 
if  it  is  accepted  by  the  Commission,  and 
if  such  acceptance  is  not  subsequently 
withdrawn  by  the  Commission  pursuant 
to  the  provisions  of  §  2.34  of  the 
Commission's  Rules,  the  Commis.sion 
may.  without  further  notice  to  proposed 
respondent:  (a)  Issue  its  complaint 
corresponding  in  form  and  substance 
with  the  attached  draft  complaint  and 
its  decision  containing  the  following 
order  to  cease  and  desist  in  disposition 
of  the  proceeding;  and  (b)  make 
information  pubic  in  respect  thereto. 
When  so  entered,  the  order  to  cease  and 
desist  shall  have  the  same  force  and 
effect  and  may  be  altered,  modified  or 
set  aside  in  the  same  manner  and  within 
the  same  time  provided  by  statute  for 
other  orders.  The  order  shall  become 
final  upon  service.  Delivery  by  the  U.S. 
Postal  Service  of  the  complaint  and 
decision  containing  the  agreed-to  order 
to  proposed  respondent's  address  as 
stated  in  this  agreement  shall  constitute 
ser\'ice.  Proposed  respondent  waives 
any  right  it  may  have  to  any  other 
manner  of  service.  The  complaint  may 
be  used  in  construing  the  terms  of  the 
order,  and  no  agreement,  understanding, 
representation,  or  interpretation  not 
contained  in  the  order  or  the  agreement 
may  be  used  to  vary  or  contradict  the 
terms  of  the  order. 

7.  Proposed  respondent  has  read  the 
attached  draft  complaint  and  the 
following  order.  Proposed  respondent 
understands  that  once  the  order  has 
been  issued,  it  was  be  required  to  file 
one  or  more  compliance  reports 
showing  that  it  has  fully  complied  with 
the  order.  Proposed  respondent  further 
understands  that  it  may  be  liable  for 
civil  penalties  in  the  amount  provided 
by  law  for  each  violation  of  the  order 
after  if  becomes  final. 

Order 

Definitions 

For  the  purposes  of  this  Order,  the 
following  definitions  shall  apply: 

A.  Competent  and  reliable  scientific 
evidence  shall  mean  those  tests, 
analyses,  research,  studies,  or  other 
evidence  conducted  and  evaluated  in  an 


objective  manner  by  persons  qualified  to 
do  so,  using  procedures  generally 
accepted  in  the  relevant  profession  or 
science  to  yield  accurate  and  reliable 
results; 

B.  Weight  loss  program  shall  mean 
any  program  designed  to  aid  consumers 
in  weight  loss  or  weight  maintenance; 

C.  A  broadcast  medium  shall  mean 
any  radio  or  television  broadcast, 
cablecast,  home  video  or  theatrical 
release; 

D.  For  any  Order-required  disclosure 
in  a  print  medium  to  be  made  clearlv 
and  prominently  or  in  a  clear  and 
prominent  manner,  it  must  be  given 
both  in  the  same  type  style  and  in:  (1) 
Twelve  point  type  where  the 
representation  that  triggers  the 
disclosure  is  given  in  twelve  point  or 
large  type;  or  (2)  the  same  type  size  as 
the  representation  that  triggers  the 
disclosure  where  that  representation  is 
given  in  a  type  size  that  is  smaller  than 
twelve  point  type.  For  any  Order- 
required  disclosure  given  orally  in  a 
broadcast  medium  to  be  made  "clearly 
and  prominently"  or  in  a  "clear  and 
prominent"  manner,  the  disclosure 
must  be  given  at  the  same  volume  and 
in  the  same  cadence  as  the 
representation  that  triggers  the 
disclosure. 

E.  A  short  broadcast  advertisement 
shall  mean  any  advertisement  of  thirty 
seconds  or  less  duration  made  in  a 
broadcast  medium. 


It  Is  Ordered  that  respondent,  Beverly 
Hills  Weight  Loss  Clinics  International, 
Inc.,  a  corporation,  its  succes.sors  and 
assigns,  and  its  officers,  and 
respondent's  agents,  representatives  and 
employees,  directly  or  through  any 
corporation,  subsidiary,  division  or 
other  device,  including  franchisees  or 
licensees,  in  connection  with  the 
advertising,  promotion,  offering  for  sale, 
or  sale  of  any  weight  loss  program  in  or 
affecting  commerce,  as  "commerce  "  is 
defined  in  the  Federal  Trade 
Commission  Act,  do  forthwith  cease  and 
desist  from: 

A.  Making  any  representation, 
directly  or  by  implication,  about  the 
succe<5s  of  participants  on  any  weight 
loss  program  in  achieving  or 
maintaining  weight  loss  or  weight 
control  unless,  at  the  time  of  making 
any  such  representation,  respondent 
possesses  and  relies  upon  competent 
and  reliable  scientific  evidence 
substantiating  the  representation, 
provided,  further,  that  for  any 
representation  that: 

(1)  Any  weight  loss  achieved  or 
maintained  through  the  weight  loss 
program  is  typical  or  representative  of 


all  or  any  subset  of  participants  u.sing 
the  program,  said  evidence  shall,  at  a 
minimum,  be  ba.sed  on  a  representative 
sample  of: 

(a)  All  participants  who  have  entered 
the  program,  where  the  representation 
rttlates  to  such  persons;  provided. 
howevt:r.  that  the  required  sample  ma> 
exclude  those  participants  who  dropped 
out  of  the  program  within  two  weeks  of 
their  entrance,  or  who  were  unable  to 
c:omplete  the  program  due  to  illness, 
pregnancy,  or  change  of  residence:  or 

(b)  All  participants  who  have 
completed  a  particular  phase  of  the 
program  or  the  entire  program,  where 
the  representation  only  relates  to  such 
{)ersons; 

(2)  Any  weight  loss  is  maintained 
long-term,  said  evidence  shall,  at  a 
minimum,  be  based  upon  the 
t;xperience  of  participants  who  wen- 
followed  for  a  period  of  at  least  two 
years  from  their  completion  of  th»ai:tive 
maintenance  of  respondent's  program  or 
earlier  termination,  as  applicable;  and 

(:t)  .'\ny  weight  lo.ss  is  maintained 
permanently,  .said  evidence  shall,  at  i\ 
niiiiinuim,  be  based  upon  the 
experience  of  participants  who  were 
followed  for  a  period  of  time  after 
completing  the  program  that  is  either: 

(a)  Generally  recognized  by  experts  in 
the  field  of  treating  obesity  as  being  of 
sufficient  length  for  predicting  that 
weight  loss  will  be  permanent,  or 

(b)  Demonstrated  by  competent  and 
reliable  survey  evidence  as  being  of 
sufficient  duration  to  permit  such  a 
prediction. 

B.  Representing,  directly  or  by 
implication,  except  through 
endorsements  or  testimonials  «;ferred  to 
in  paragraph  I.E.  herein,  that 
participants  of  any  weight  loss  program 
have  successfully  maintained  weight 
lo.ss,  unle.ss  rp<:pondeiit  disclo.ses. 
clearly  and  prominently,  and  in  close 
proximity  to  such  representation,  the 
.statement:  "For  many  dieters,  weight 
loss  is  temporary.";  provided  further, 
that  respondent  shall  not  represent, 
directly  or  by  implication,  that  the 
above-quoted  statement  does  not  apply 
to  dieters  in  respondent's  weight  loss 
program,  provided,  however,  that  a 
mere  statement  about  the  existence, 
design,  or  content  of  a  maintenance 
program  shall  not,  without  more,  be 
considered  a  representation  that 
participants  of  any  weight  loss  program 
have  succe.ssfuliy  maintained  weight 
loss. 

C.  Re[)resenting,  directly  or  by 
implication,  except  through  short 
l)roadcast  advertisements  referred  to  in 
paragraph  I.D.  herein,  and  ex(»pt 
through  endorsements  or  te.stimonials 
r»^ft!rred  to  in  paragraph  I.E.  herein,  that 


participants  of  any  weight  loss  program 
have  successfully  maintained  weight 
loss,  unless  respondent  discloses, 
dearly  and  prominently,  and  in  dost; 
proximity  to  such  representation,  the 
following  information: 

(1)  The  average  percentage  ol  weight 
loss  maintained  by  those  participants; 

(2)  The  duration  over  v\7iich  the 
weight  loss  was  maintained,  measured 
from  the  date  that  participatits  ended 
the  a<  tive  weight  loss  phase  of  the 
program,  provided,  further,  that  if  any 
portion  of  the  time  period  cover»:d 
includes  participation  in  a  niainteiiant;e 
program(s)  that  follows  active  weight 
lojis,  such  fact  must  also  be  di.sclosed; 
and 

(.t)  If  the  participant  population 
referred  to  is  not  representative  of  tin- 
general  participant  poptilation  for 
ri^spondent's  programs: 

(a)  The  proportion  of  the  total 
participant  population  in  respondent's 
programs  that  tho.se  participants 
represent,  expressed  in  terms  of  a 
percentage  or  actual  numbers  of 
participants,  or 

(I))  Tne  statement:  "Beverly  Hills 
makes  no  claim  that  this  |these|  resultjsl 
is  larel  representative  of  all  participants 
in  the  Beverly  Hills  program."; 

Provided,  further,  that  compliance 
with  the  obligations  of  this  paragraph 
I.e.  in  no  way  relieves  respondent  of  the 
requirement  under  paragraph  I.  A.  of  this 
Order  to  substantiate  any  n^presentation 
about  the  success  of  participants  on  any 
weight  loss  program  in  maintaining 
ueiglit  loss. 

D.  Kepre.senting.  directly  or  bv 
implication,  in  short  broad;  i.st 
advertisements,  that  participants  of  any 
weight  loss  program  have  successfiilly 
maintained  weight  loss,  unless 
rj;spondent: 

(1)  Includes,  dearly  ajiii  prominently, 
and  in  immediate  conjunction  widi 
such  representation,  the  statement: 
"Check  at  our  clinics  for  details  about 
our  maintenance  record."; 

(2)  For  a  period  of  time  beginning 
with  the  date  of  the  first  broadcast  ol 
any  such  advertisement  and  ending  no 
sooner  than  thirty  days  after  the  last 
broadcast  of  such  advertisement, 
complies  with  the  following  piocedures 
upon  the  first  presentation  of  any  form 
asking  for  information  from  a  potential 
client,  but  in  any  event  before  such 
person  has  entered  into  any  agreement 
with  respondent: 

(a)  Give  to  each  potential  dii^nt  a 
separate  document  entitled 
"Maintenance  Information."  which 
shall  im:lude  all  the  information 
rt<|uired  by  paragraph  LB.  and 
subparagraphs  I.C.(l)-(3)  of  this  order 
and  shall  bt;  formatted  in  the  exact  type 


.size  and  style  as  the  e.xample  form 
below,  and  shall  include  the  heading 
(Helveiica  14  pt.  bold),  lead-in  (Times 
Roman  12  pt.),  dist:losures  (Helvetica  14 
pt.  bold),  acknowledgment  language 
(Times  Roman  12  pt.)  and  signature 
blo<:k  therein;  provided,  further,  that  no 
information  in  addition  to  that  required 
to  be  included  in  the  document  requimd 
by  this  .subparagraph  I.D.(2)  shall  he 
included  therein: 

Maintenance  Inrormdtion 

You  may  have  s«fen  our  recent  ad 
al.'out  maintenance  success.  Here's  soim- 
additional  information  about  our 
maintenance  record. 
|l)is<.losiiri;  of  maiiitcnHnc  t-  statistics  gin-s 

\hffiitiM\  dieters,  weighi  loss  is  ti!i)i|K)rury 
I  have  r«;dd  this  nc>ti<e 


(Client  .Signat\:nO        (Date) 

(b)  require  each  potential  (.lient  to 
sign  such  document;  and 

(t)  give  each  client  a  copy  of  such 
docmnent;  and 

Provided,  however,  that  if  any 
potential  participant  who  does  not  then 
participate  in  the  program  refuses  to 
sign  or  accept  a  copy  of  such  document, 
respondent  shall  so  indicate  on  such 
document  and  shall  not.  for  that  reason 
alone,  Ihj  found  in  bn-ach  of  this 
subpar.igraph  l.D.(2);  and 

(3)  retain  in  each  client  file  a  copv  m 
the  signed  maintenance  notice  required 
by  this  paragraph; 
Provided,  hirther,  that: 
(il  Compliance  with  the  obligations  of 
this  paragraph  I.D.  in  no  way  relieves 
resjiondent  of  the  requin-ment  under 
paragraph  !.A.  of  this  Order  to 
substantiate  any  representation  about 
the  success  of  participants  on  any 
weight  lo.ss  program  in  maintaining 
weight  loss;  and 

(ii)  re.spondent  nui.st  comply  with 
both  paragraph  I.D.  and  paragraph  I.C. 
of  this  Order  if  respondent  includes  in 
any  such  short  broadcast  advertisement 
a  representation  about  maintenanc;e 
success  that  states  a  number  or 
pen.entage,  or  u.ses  descriptive  terms 
that  convey  a  quantitative  measure  su(.h 
as  "nu)st  of  our  customers  maintain 
their  weight  loss  long-term";  and 
(irovided.  however,  that  the  provisions 
of  jiaragraph  I.D.  shall  not  apply  to 
endorsements  or  testimonials  referred  to 
in  paragraph  I.E.  herein. 

E.  Using  any  advertisement 
containing  an  endorsement  or 
testimonial  about  weight  loss  successor 
weight  loss  maintenance  success  by  a 
participant  or  participants  of 
rtispondeht's  weight  loss  programs  if  the 
W(!iglil  loss  success  or  weight  loss 
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maintenance  success  de  )icted  in  the 
advertisement  is  not  representative  of 
what  participants  in  res  )ondent's 
weight  loss  programs  ge  lerally  achieve, 
unless  respondent  discli>ses,  clearly  and 
prominently,  and  in  clo;  e  proximity  to 
the  endorser's  statement  of  his  or  her 
weight  loss  success  or  weight  loss 
maintenance  success: 

(1)  what  the  generally  expected 
success  would  be  for  Beverly  Hills 
customers  in  losing  weij  ht  or 
maintaining  achieved  wi  sight  loss; 
provided,  however,  that  in  determining 
the  generally  expected  s  iccess  for 
Beverly  Hills  customers  respondent  may 
exclude  those  customers  who  dropped 
out  of  the  program  withi  i  two  weeks  of 
their  entrance  or  who  w«  re  unable  to 
complete  the  program  di  e  to  illness, 
pregnancy,  or  change  of  esidence;  or 

(2)  one  of  the  followin  ;  statements: 

(a)  "You  should  not  e>  pect  to 
experience  these  results.  ' 

(b)  "This  result  is  not  I  ypical.  You 
may  not  do  as  well." 

(c)  "This  result  is  not  typical.  You 
may  be  less  successful." 

(d)  " 's  success  is  not  typical. 

You  may  not  do  as  well." 

(e)  " 's  experie  ice  is  not 

typical.  You  may  achieve  less." 

(f)  "Results  not  typical  " 

(gj  "Results  not  typica  of  program 
participants."; 

Provided,  further,  that  if  the 
endorsements  or  testimo:  lials  covered 
by  this  paragraph  are  ma  ie  in  a 
broadcast  medium,  any  c  isclosure 
required  by  this  paragrap  i  must  be 
communicated  in  a  clear  and  prominent 
manner  and  in  immediat  f  conjunction 
with  the  representation  tl  lat  triggers  the 
disclosure;  and  provided  however,  that: 

(i)  For  endorsements  oi  testimonials 
about  weight  loss  success ,  respondent 
can  satisfy  the  requireme  its  of 
subparagraph  I.E.  (1)  by  a[:curately 
disclosing  the  generally  expected 
success  in  the  following  [hrase: 
"Beverly  Hills  clients  losi  s  an  average  of 

pounds  over  an  average 

— week  treatmenl  period";  and 

|ii)  If  the  weight  loss  su  zcess  or 
weight  loss  maintenance  ;uccess 
depicted  in  the  advertisenent  is 
representative  of  what  pa  licipants  of  a 
group  or  subset  clearly  de  fined  in  the 
advertisement  generally  a:hieve,  then, 
in  lieu  of  the  disclosures  lequired  in 
either  subparagraph  I.E.  (:  )  or  (2)  herein 
respondent  may  substitut  i  a  clear  and 
prominent  disclosure  oft  le  percentage 
of  all  of  respondent's  cusf  smers  that  the 
group  or  subset  defined  ir  the 
advertisement  represents 

F.  Representing,  directl  i  or  by 
implication,  that  the  price  at  which  any 
weight  loss  program  can  h  e  purchased  is 


the  only  cost  associated  with  losing 
v/eight  on  that  program,  unless  such  is 
the  case. 

G.  Representing,  directly  or  by 
implication,  the  price  at  which  any 
weight  loss  program  can  be  purchased, 
unless  respondent  discloses,  clearly  and 
prominently,  either: 

(1)  In  close  proximity  to  such 
representation,  the  existence  and 
amount  of  all  mandatory  costs  or  fees 
associated  with  the  program  offered;  or 

(2)  in  immediate  conjunction  with 
such  representation,  one  of  the 
following  statements: 

(a)  'Plus  the  cost  of  [list  of  products 
or  services  that  participants  must 
purchase  at  additional  cost)." 

(b)  "Purchase  of  [list  of  products  or 
services  that  participants  must  purchase 
at  additional  cost]  required."; 

Provided,  further,  that  in  broadcast 
media,  if  the  representation  that  triggers 
any  disclosure  required  by  this 
paragraph  is  oral,  the  required 
disclo-sure  must  also  be  made  orally. 

H.  Representing,  directly  or  by 
implication,  that  any  weight  loss 
program  or  services  can  be  obtained  for 
free,  unless  respondent  discloses, 
clearly  and  prominently,  either  (1)  in 
close  proximity  to  such  representation, 
the  existence  and  amount  of  all 
mandatory  fees  associated  with  the  free 
offer;  or  (2)  in  immediate  conjunction 
with  such  representation,  the  following 
statement:  "You  must  pay  for  (list  of 
products  or  services  that  participants 
must  purchase  at  additional  cost)  to  take 
advantage  of  this  free  offer.";  provided, 
further,  that  in  broadcast  media,  if  the 
representation  that  triggers  the 
disclosure  is  oral,  the  disclosure 
required  by  either  (1)  or  (2)  of  this 
paragraph  must  also  be  made  orally. 

I.  Failing  to  disclose  over  the 
telephone,  for  a  period  of  time 
beginning  with  the  date  of  any 
advertisement  of  the  price  at  which  any 
weight  loss  program  can  be  purchased 
and  ending  no  sooner  that  180  days  after 
the  last  dissemination  of  any  such 
advertisement,  to  consumers  who 
inquire  about  the  cost  of  any  weight  loss 
program  or  are  told  about  the  cost  of  any 
weight  loss  program,  the  existence  and 
amount  of  any  mandatory  costs  or  fees 
associated  with  participation  in  the 
program;  provided,  however,  that 
respondent  may  satisfy  this  requirement 
by  directing  its  weight  loss  centers  to 
disclose  the  information,  by  providing 
the  center  personnel  with  suggested 
language  to  be  used  when  responding  to 
telephone  inquiries  and  by  making  its 
best  efforts  to  ensure  compliance  with 
its  directive  to  disclose  price 
information  over  the  telephone. 


J.  Representing,  directly  or  by 
implication,  the  average  or  typical  rate 
or  speed  at  which  participants  or 
prospective  participants  in  any  weight 
loss  program  have  lost  or  will  lose 
weight,  unless  at  the  time  of  making 
such  representation,  respondent 
possesses  and  relies  upon  competent 
and  reliable  scientific  evidence 
substantiating  the  representation. 

K.  Representing,  directly  or  by 
implication,  that  participants  or 
prospective  participants  in  respondent's 
weight  loss  programs  have  reached  or 
will  reach  a  specified  weight  within  a 
specified  time  period,  unless  at  the  time 
of  making  such  representation, 
respondent  possesses  and  relies  upon 
competent  and  reliable  scientific 
evidence  substantiating  the 
representation. 

L.  Making  comparisons  between  the 
efficacy  of  respondent's  weight  loss 
program(s)  and  the  efficacy  of  any  other 
weight  loss  and/or  diet  program(s), 
unless  at  the  time  of  making  such 
representation,  respondent  possesses 
and  relies  upon  a  competent  and 
reliable  scientific  study  or  survey 
substantiating  the  representation. 

M.  Making  comparisons  between  the 
safety  of  respondent's  weight  loss 
program(s)  and  the  safety  of  any  other 
weight  loss  and/or  diet  program(s), 
unless  at  the  time  of  making  such 
representation,  respondent  possesses 
and  relies  upon  competent  and  reliable 
scientific  evidence  substantiating  the 
representation. 

N.  Failing  to  disclose,  clearly  and 
prominently,  either  (1)  to  each 
participant  who,  after  the  first  two 
weeks  on  the  program,  is  experiencing 
average  weekly  weight  loss  that  exceeds 
two  percent  (2%)  of  said  participant's 
initial  body  weight,  or  three  pounds, 
whichever  is  less,  for  at  least  two 
consecutive  weeks,  or  (2)  in  writing  to 
all  participants,  when  they  enter  the 
program,  that  failure  to  follow  the  diet 
instructions  and  consume  the  total 
caloric  intake  recommended  may 
involve  the  risk  of  developing  serious 
health  complications. 

O.  Misrepresenting,  directly  or  bv 
implication,  the  existence,  contents, 
validity,  resuhs,  conclusions,  or 
interpretations  of  any  test  or  stud  v. 

P.  Misrepresenting,  directly  or  by 
implication,  the  performance,  efficacy, 
or  safety  of  any  weight  loss  program  or 
weight  loss  product. 

// 

It  is  further  ordered  that  respondent 
shall  notify  the  Commission  at  least 
thirty  (30)  days  prior  to  the  effective 
date  of  any  proposed  change  in  the 
corporate  respondent  such  as 


dissolution,  assignment,  or  sale 
resulting  in  the  emergence  of  a 
successor  corporation(s),  the  creation  or 
dissolution  of  subsidiaries,  or  any  other 
change  in  the  corporation  that  may 
affect  compliance  obligations  arising  out 
of  this  Order. 

/// 

It  is  further  ordered  that  for  three  (3) 
years  after  the  last  date  of  dissemination 
of  any  representation  covered  by  this 
Order,  respondent,  or  its  successors  and 
assigns,  shall  maintain  and  upon 
request  make  available  to  the  Federal 
Trade  Commission  for  inspection  and 
copying: 

A.  All  materials  that  were  relied  upon 
in  dis.seminating  such  representation; 
and 

B.  All  tests,  reports,  studies,  suneys, 
demonstrations  or  other  evidence  in  its 
possession  or  control  that  contradict, 
qualify,  or  call  into  question  such 
representation,  or  the  basis  relied  upon 
for  such  representation,  including 
complaints  from  consumers. 

IV 
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It  is  further  ordered  that  respondent 
shall  distribute  a  copy  of  this  Order  to 
each  of  its  officers,  agents, 
representatives,  independent 
contractors  and  employees,  who  is 
involved  in  the  preparation  and 
placement  of  advertisements  or 
promotional  materials  or  in 
communication  with  customers  or 
prospective  customers  or  who  have  any 
responsibilities  with  respect  to  the 
subject  matter  of  this  Order;  and,  for  a 
period  of  five  (5)  years  from  the  date  of 
entry  of  this  Order,  di.stribute  same  to 
all  future  such  offii  ers,  agents, 
representatives,  independent 
t:ontractors  and  employees. 

V 

It  is  further  ordered  that: 

A.  Respondent  .shall  distribute  a  copy 
of  this  Order  to  each  of  its  franchisees 
and  licensees  and  shall  contractually 
bind  them  to  comply  with  the 
prohibitions  and  affirmative 
requirements  of  this  Order;  respondent 
may  satisfy  this  contractual  requirement 
by  incorporating  such  Order 
requirements  into  its  current  Operations 
Manual;  and 

B.  Respondent  shall  further  make 
Trtasonable  efforts  to  monitor  its 
franchisees'  and  licensees'  compliance 
with  the  Order  provisions:  respondent 
may  satisfy  this  requirement  by:  (1) 
Taking  reasonable  steps  to  notify 
promptly  any  franchisee  or  licensee  that 
respondent  determines  is  failing 
materially  or  repeatedly  to  comply  with 
any  other  provision;  (2)  providing  the 


Federal  Trade  Commission  with  the 
name  and  address  of  the  franchisee  or 
licensee  and  the  nature  of  the 
noncompliance  if  the  franchisee  or 
licensee  fails  to  comply  promptly  with 
the  relevant  Order  provision  after  being 
so  notified;  and  (3)  in  cases  where  that 
franchisee's  or  licensee's  conduct 
constitutes  a  material  or  repeated 
violation  of  the  order,  diligently 
pursuing  reasonable  and  appropriate 
remedies  available  under  its  favorable  or 
license  agreement  and  applicable  state 
law  to  bring  about  a  cessation  of  that 
conduct  by  the  franchisee  or  licensee. 
VI 

It  is  further  ordered  that  respondent 
shall,  within  sixty  (60)  days  after  the 
date  of  ser\'ice  of  this  Order,  file  with 
the  Commission  a  report,  in  writing, 
setting  forth  in  detail  the  manner  and 
form  in  which  it  has  complied  with  this 
Order. 


Analysis  of  Proposed  Consent  Order  To 
Aid  Public  Comment 

The  Federal  Trade  Commission  has 
accepted  an  agreement  to  a  proposed 
consent  order  from  Beverly  Hills  Weight 
Loss  Clinics  International.  Inc.. 
(hereinafter  "Beveriy  Hills"),  marketer 
of  the  Beveriy  Hills  low-calorie  diet 
(hereinafter  "LCD")  program.  The 
Beverly  Hills  diet  program  is  offered  to 
the  public  in  the  eastern  United  Stales 
through  company-owned  and  franchised 
clinics. 

The  proposed  consent  order  has  been 
placed  on  the  public  record  for  sixty 
(60)  days  for  the  reception  of  comments 
by  interested  persons.  Comments 
received  during  this  period  will  become 
part  of  the  public  record.  After  sixty  (60) 
days,  the  Commission  will  again  review 
the  agreement  and  will  decide  whether 
it  should  withdraw  from  the  agreement 
or  make  final  the  agreement's  proposed 
Older. 

The  Commission's  complaint  charges 
that  the  proposed  respondent 
deceptively  advertised:  (1)  Its  LCD 
program's  success  in  helping  customers 
achieve  and  maintain  weight  loss;  (2) 
the  typical  rate  or  .speed  at  which 
customers  will  lose  weight;  (3)  the  time 
frame  within  which  customers  will 
achieve  their  desired  weight  loss  goal; 
(4)  the  safety  of  the  Beveriy  Hills 
program  in  comparison  to  other  weight 
loss  programs;  (5)  the  purchase  price  of 
the  Beverly  Hills  program;  and  (R)  the 
terms  of  the  company's  offers  of  free 
weight  loss  services.The  complaf^ 
further  alleges  that  Beverly  Hills 
engaged  in  the  deceptive  practice  of 
failing  to  warn  clients  it  monitors  of  the 
health  importance  of  following  the  diet 
instru(  tions. 


Success 

The  complaint  against  Beveriy  Hills 
alleges  that  the  company  failed  to 
possess  a  reasonable  basis  for  claims  it 
made  regarding  the  success  of  its 
customers  in  losing  weight  and  avoiding 
the  regain  of  weight  lost  during  the 
program.  Through  consumer 
testimonials  and  other  advertisements, 
Beverly  Hills  represented  that  its 
customers  typically  are  successful  in 
reaching  their  weight  loss  goals  and  in 
maintaining  their  weight  loss  achieved 
under  the  Beverly  Hills  diet  program 
either  long-term  or  permanently. 

The  Commission  believes  that  these 
succe.ss  claims  for  customer  weight  loss 
and  maintenance  of  achieved  weight 
loss  are  deceptive  because  at  the  time  it 
made  the  claims  Beveriy  Hills  did  not 
possess  adequate  substantiation  for 
those  claims. 

The  proposed  consent  order  seeks  to 
address  the  alleged  success 
misrepresentations  cited  in  the 
accompanying  complaint  in  several 
ways.  Firsi,  the  order  (part  I.A.)  requires 
the  company  to  possess  a  reasonable 
basis  consisting  of  competent  and 
reliable  scientific  evidence 
substantiating  any  claim  about  the 
success  of  participants  on  any  diet 
program  in  achieving  or  maintaining 
weight  loss.  To  ensure  compliance,  the 
order  further  specifies  what  this  level  of 
evidence  shall  consist  of  when  certain 
types  of  success  claims  are  made; 

(1)  In  the  case  of  claims  that  weight 
loss  is  typical  or  representative  of  all 
participants  using  the  program  or  any 
subset  oftho.se  participants,  that 
evidence  shall  be  based  on  a 
representative  sample  of:  (a)  All 
participants  who  have  entered  the 
program,  where  the  representation 
relates  to  such  persons;  or  (b)  all 
participants  who  have  completed  a 
particular  phase  of  the  program  or  the 
entire  program,  where  the 
representation  only  relates  to  such 
persons. 

(2)  In  the  case  of  claims  that  any 
weight  loss  is  maintained  long-term, 
that  evidence  shall  be  based  upon  the 
evidence  of  participants  who  were 
followed  for  a  period  of  at  least  two 
years  after  their  completion  of  the 
respondent's  program,  including  any 
periods  of  participation  in  respondent's 
maintenance  program. 

(3)  In  the  case  of  claims  that  weight 
loss  is  maintained  permanently,  that 
evidence  shall  be  based  upon  the 
experience  of  participants  who  were 
followed  for  a  period  of  time  after 
completing  the  program  that  is  either: 
(a)  Generally  recognized  by  experts  in 
the  field  of  treating  obesity  as  being  of 
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maintenance  success  claim,  in 
atxjordance  with  part  I.  A.  of  the  order, 
and  it  "takes  back"  the  exception  from 
full  quantitative  disclosures  in  short 
broadcast  advertising  if  Beverly  Hills 
makes  a  maintenance  success  claim  that 
uses  numbers  or  descriptive  terms  that 
convey  a  quantitative  measure,  such  as 
"most  of^our  customers  maintain  their 
weight  loss  long  term."  Beverly  Hills  in 
that  (ase  would  have  to  make  all  the 
required  disclosures  in  the  ad  and 
provide  the  disclosures  at  point-of-sahv 

Fourth,  for  weight-loss  and  weight- 
loss  uiaintenance  succe.ss  claims  made 
through  endorsements  or  testimonials 
that  are  not  representative  of  what 
Beverly  Hills  idet  program  participants 
generally  achieve,  the  order  (part  I.E.) 
requires  that  Beverly  Hills  disclosure 
either  what  the  generally  expected 
success  would  be  for  Beverly  Hills 
cu.stomers.  or  one  of  severalaltemative 
.statements,  such  as  "This  result  is  not 
typical.  You  may  be  less  successful", 
which  explains  the  limited  applitabilitv 
of  atypical  testimonials  in  a(xordanc:e 
with  the  Commission's  "Guides 
Concerning  ILse  of  Endorsements  and 
Testimonials  in  Advertising"  16  CFR 
25,5.2(3).  Under  the  proposed  order, 
Beverly  Hills  may  satisfy  the 
requirements  of  the  first  disclosure 
concorning  generally  expected  success 
by  accurately  disclosing  those  facts  in 
the  following  format:  "Beverh  Hills 

clients  lose  an  average  of pounds 

over  an  average -week  treatment 

period." 

Finally,  the  proposed  Order  (part  I. P.) 
generally  prohibits  the  company  from 
misrepresenting  the  performancfi  or 
efficacy  of  any  weight  loss  program. 

Rate  of  Weight  Loss 

The  Commission's  complaint  further 
alleges  that  Beverly  Hills  failed  to 
possess  a  rea.sonable  basis  for  claims  it 
made  conceniing  the  average  rate  of 
weight  loss  for  participants  in  its 
program.  The  proposed  consent  order 
addresses  this  practice  (part  I. J.)  by 
prohibiting  Beverly  Hills  from 
representing  that  participants  in  its 
programs  will  lose  weight  at  an  average 
or  typical  rate  or  speed,  unless  Beverlv 
Hills  posse.sses  and  relies  upon 
competent  and  reliable  scientifii 
evidence  substantiating  the 
representation. 

Projection  of  Weight  Loss 

The  Commission's  complaint  further 
alleges  that  Beverly  Hills  failed  to 
pos.sess  a  rea.sonable  basis  for  its  claim 
made  during  initial  sales  presentations 
that  consumers  will  typically  reach  their 
desired  weight-ioss  goal  within  the  time 
frame  computed  by  Beverly  Hills 


personnel.  To  address  this  practice,  the 
proposed  order  (part  I.K.)  prohibits 
Beverly  Hills  from  representing  that 
participants  or  prospective  participants 
will  reach  a  specified  weight  within  a 
specified  period  of  time,  unless 
proposed  respondent  possesses  atid 
relies  upon  competent  and  reliuble 
scientific  evidence  substantiating  the 
representation. 

Comparative  Safety  Claim 

The  Commission's  complaint  hirther 
alleges  that  Beverly  Hills  failed  to 
possess  a  reasonable  basis  for  its  claim 
that  its  weight  loss  programs  are  safer 
than  other  weight  loss  programs  that  do 
not  hiclude  essential  fatty  acid 
supplementation.  The  propo.sed  order 
seeks  to  address  this  practice  in  two 
ways.  First,  part  I.M.  requires  the 
company  to  have  con.petent  and  reliable 
s<;ientific  evidence  substantiating  any 
claim  that  compares  the  safety  of  its 
weight  loss  program  with  that  of  anv  • 
other  weight  loss  or  diet  program. 
Second,  part  I. P.  of  the  proposed  ordt^r 
prohibits  the  company  from 
misrepresenting,  among  other  things, 
the  safety  of  any  weight  loss  program  or 
weight  loss  product. 

Monitoring  Practices 

.'Kcicordiiig  to  the  complaint.  Beverly 
Hills  provides  its  customers  with  diet 
instructions  that  require  the  customers 
to  come  in  to  one  of  the  proposed 
respondents  centers  three  times  a  week 
for  monitoring  of  their  progress, 
including  weighing  in.  In  the  course  ol 
regularly  ascertaining  weight  loss 
progress,  respondent,  in  some  instances, 
is  presenting  with  weight  lo.ss  results 
indicating  that  cu.stomers  are  losing 
weight  significantly  in  excess  of  their 
projected  goals,  which  is  an  indication 
that  they  may  not  be  consuming  all  of 
the  food  prescribed  by  their  diet 
instructions.  According  to  the 
complaint,  such  conduct  could,  if  not 
corrected  promptly,  result  in  health 
complications.  In  light  of  this 
monitoring  practice,  the  Commission  s 
complaint  alleges  that  Beverly  Hills  has 
failed  to  disclose  to  consumers  who  are 
losing  weight  significantly  in  excess  of 
their  projected  goals  that  failing  to 
follow  the  diet  instructions  and 
consume  all  of  the  food  pre.scribed 
could  result  in  health  complications. 

The  proposed  consent  order  seeks  tft 
address  the  alleged  monitoring 
misrepresentation  cited  in  the 
accompanying  complaint  in  two  ways.     ! 
First,  the  order  (part  I.N.)  requires 
Beverly  Hills  to  disclose  in  writing  to  all 
participants  when  they  enter  the 
program,  that  failure  to  follow  the 
program  itistnictions  and  eat  all  of  the 


food  recommended  may  involve  the  risk 
of  developing  serious  health 
complications.  Second,  the  proposed 
order  (part  LP.)  generally  prohibits  any 
misrepresentation  concerning  the  safety 
of  any  weight  loss  program. 

Price 

The  Commission's  complaint  against 
Beverly  Hills  also  alleges  that  the 
company  falsely  represented  that  the 
price  it  advertised  far  its  diet  program 
is  the  only  cost  associated  with  losing 
weight  on  the  diet  program,  when,  in 
fact,  there  are  substantial  additional 
mandatory  expenses  that  far  exceed  the 
advertised  price.  The  complaint  further 
alleges  that  Beverly  Hills  failed  to 
disclose  adequately  to  consumers  the 
existence  and  amount  of  all  mandatory 
expenses  associated  with  participation 
in  the  diet  program. 

The  proposed  consent  order  seeks  to 
address  these  practices  in  three  ways. 
First,  part  I.F.  of  the  proposed  order 
prohibits  untrue  representations  that  an 
advertised  price  for  a  weight  loss 
program  is  the  only  cost  associated  with 
losing  weight  on  that  program.  Second, 
for  any  advertisement  containing  a  price 
at  which  any  weight  loss  program  can 
be  purchased,  the  proposed  order  (part 
I.G.)  requires  Beverly  Hills  to  disclose 
either  the  existence  and  amount  of  all 
mandatory  costs  or  fees  associated  with 
the  program  offered  or  a  statement 
identifying  a  list  of  all  products  or 
services  that  participants  must  purchase 
at  an  additional  cost.  This  disclosure 
must  be  made  orally  under  the  proposed 
order  if  the  price  representation  is  made 
orally  under  the  proposed  order  if  the 
free  offer  is  made  orally  in  broadcast 
media. 

Finally,  the  proposed  order  (part  LI.) 
requires  the  proposed  respondent  to 
disclose  over  the  telephone  to  callers 
who  inqyire  or  are  told  about  the  cost 
of  any  weight  loss  program,  the 
existence  and  amount  of  any  mandatory 
costs  or  fees  associated  with 
participation  in  the  program.  Under  the 
order,  Beverly  Hills  can  satisfy  this 
requirement  by:  (1)  Providing  the  center 
personnel  with  suggested  language  to  be 
used  when  responding  to  telephone 
inquiries;  and  (2)  making  its  best  efforts 
to  ensure  compliance  with  its  directive 
to  disclose  price  information  over  the 
telephone. 

Fee  Offers 

The  Commission's  complaint  also 
alleges  that,  through  offers  of  free 
weight  loss  .services.  Beverly  Hills 
falsely  represented  that  its  weight  loss 
programs  were  being  offered  to 
consumers  at  no  cost.  The  complaint 
fiirther  alleges  that  the  company  failed 
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to  disclose  adequately  to  consumers  that 
the  receipt  of  free  weight  loss  ser\ices 
is  contingent  upon  the  purchase,  at 
substantial  expense  to  the  consumer,  of 
other  goods  or  services  that  are 
mandatory  for  participation  in  the 
company's  weight  loss  programs. 

The  proposed  consent  order  (part  I.H.) 
seeks  to  address  this  practice  by 
requiring  that  the  company  disclose 
either  (1)  the  existence  and  amount  of 
all  mandatory  fees  associated  with  the 
free  offer,  or  (2)  a  list  of  all  products  or 
services  that  participants  must  purchase 
at  an  additional  cost  to  take  advantage 
of  the  free  offer.  This  disclosure  must  be 
made  orally  under  the  proposed  order  if 
the  free  offer  is  made  orally  in  broadcast 
media, 

the  purpose  of  this  analysis  is  to 
facilitate  public  comment  on  the 
proposed  order,  and  it  is  not  intended 
to  constitute  an  official  interpretation  of 
the  agreement  and  proposed  order,  or  to 
modify  in  any  w,ay  their  terms. 

In  the  matter  of  Doctors  Medical  Weight 
L^iss  Centers.  Inc.,  a  corporation,  Doctors 
Weight  Loss  Centers,  Inc.,  a  corporation,  and 
Joyce  A.  Schuman.  individually  and  as  an 
officer  of  said  corporation.  File  No.  912  3295. 

Agreement  Containing  Consent  Order 
To  Cease  and  Desist 

The  Federal  Trade  Commission 
having  initiated  an  investigation  of 
certain  acts  and  practices  of  Doctors 
Medical  Weight  Loss  Centers,  Inc, 
("DMWLC"),  a  corporation.  Doctors 
Weight  Loss  Centers,  Inc.  ("DWLC").  a 
corporation,  and  Joyce  A.  Schuman, 
individually  and  as  an  officer  of  said 
corporations,  and  it  now  appearing,  that 
DMWLC,  a  corporation,  DWLC,  a 
corporation,  and  Joyce  A.  Schuman, 
individually  and  as  an  officer  of  said 
corporation  (hereinafter,  collectively, 
"proposed  respondents"  or 
"re.spondents"),  are  willing  to  enter  into 
an  agreement  containing  an  order  fo 
cease  and  desist  from  the  use  ef  the  acts 
and  practices  being  investigated. 

It  is  hereby  agreed  by  and  between 
DMWLC  and  DWLC.  by  their  duly 
authorized  officers,  Joyce  A.  Schuman, 
and  counsel  for  the  Federal  Trade 
Commission,  that: 

1.  Proposed  respondents  DMWLC  and 
DWLC  are  corporations  organized, 
existing  and  formerly  doing  business 
under  and  by  virtue  of  the  laws  of  the 
State  of  Florida,  with  their  offices  and 
principal  place  of  business  located  at 
5479  A  North  Federal  Highway,  Fort 
Lauderdale,  Florida  33309, 

2.  Proposed  respondent  Joyce  A. 
Schuman  is  an  individual  with  her 
principal  residence  located  at  2730  Sea 
Island  Drive,  Fort  Lauderdale,  Florida 
33301. 


3.  Proposed  re.spondents  admit  all  the 
jurisdictional  facts  set  forth  in  the 
attached  draft  complaint. 

4.  Proposed  respondents  waive: 

(a)  Any  further  procedural  steps; 

(b)  The  requirement  that  the 
Commission's  decision  contain  a 
statement  of  findings  of  fact  and 
conclusions  of  law; 

(c)  All  rights  to  seek  judicial  review 
or  otherwise  to  challenge  or  contest  the 
validity  of  the  Order  entered  pursuant  to 
this  agreement;  and 

(d)  Any  claim  under  the  Equal  Access 
to  Justice  Act,  5  U.S.C.  504. 

5.  This  agreement  shall  not  become 
part  of  the  public  record  of  the 
proceeding  unless  and  until  it  is 
accepted  by  the  Commission.  If  this 
agreement  is  accepted  by  the 
Commission,  it,  together  with  the 
attached  draft  complaint,  will  be  placed 
on  the  public  record  for  a  period  of  sixty 
(60)  days  and  information  in  respect 
thereto  publicly  released.  The 
Commission  thereafter  may  either 
withdraw  its  acceptance  of  this 
agreement  and  so  notify  the  proposed 
respondents,  in  which  event  it  will  take 
such  action  as  it  may  consider 
appropriate,  or  issue  and  ser\e  its 
complaint  (in  such  form  as  the 
circumstances  may  require)  and 
decision,  in  disposition  of  the 
proceeding. 

6.  This  agreement  is  for  settlement 
purposes  only  and  does  not  con.stitufe 
an  admission  by  proposed  respondents 
of  facts,  other  than  jurisdictional  facts, 
or  of  violations  of  law  as  alleged  in  the 
draft  of  complaint  here  attached. 

7.  This  agreement  contemplates  that, 
if  it  is  accepted  by  the  Commission,  and 
if  such  acceptance  is  not  subsequently 
withdrawn  by  the  Commission  pursuant 
to  the  provisions  of  §  2.34  of  the 
Commission's  Rules,  the  Commission 
may,  without  further  notice  to  proposed 
respondents:  (a)  Lssue  its  complaint 
corresponding  in  form  and  substance 
with  the  attached  draft  complaint  and 
its  decision  containing  the  following 
Order  to  cease  and  desist  in  disposition 
of  the  proceeding;  and  (b)  make 
information  public  in  respect  thereto. 
When  so  entered,  the  Order  to  ceaseand 
desist  shall  have  the  same  force  and 
effect  and  may  be  altered,  modified  or 
set  aside  in  the  same  manner  and  within 
the  same  time  provided  by  statute  for 
other  orders.  The  Order  shall  become 
final  upon  service.  Delivery  by  the  U.S. 
Postal  Service  of  the  complaint  and 
decision  containing  the  agreed-to  Order 
to  proposed  respondents'  addresses  as 
stated  in  this  agreement  shall  constitute 
service.  Proposed  respondents  waive 
any  right  they  may  have  to  any  to  any 
other  manner  of  service.  The  complaint 
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may  be  used  in  construin 
the  Order,  and  no  agreemfent 
understanding,  represent!  tion,  or 
interpretation  not  contair  ed  in  the 
Order  or  the  agreement  m  ly  be  used  to 
vary  or  contradict  the  tenjis  of  the 
Order. 


8.  Proposed  respondenl  ? 
the  attached  draft  compla 
following  Order.  Propose! 
understand  that  once  the 
issued,  they  will  be  requi 
or  more  compliance  repor ; 
that  they  have  fully  comp 
Order.  Proposed  respondtjnt 
understand  that  they  may 
civil  penalties  in  the  amo 
by  law  for  each  violation  < 
after  it  becomes  final. 
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Definitions 

For  the  purposes  of  thif 
following  definitions  shal 

A.  Competent  and  relia 
evidence  shall  mean  those 
analyses,  research,  studie? 
evidence  based  on  the  ex 
professionals  in  the  relev, 
have  been  conducted  and 
an  objective  manner  by  , 
qualified  to  do  so,  using  , 
generally  accepted  in  the 
yield  accurate  and  reliable 

B.  Weight  loss  program  . 
any  program  designed  to  a 
in  weight  loss  or  weight 

C.  A  broadcast  medium 
any  radio  or  television 
cablecast.  home  video,  or 
release: 

D.  For  any  Order-requi 
in  print  media  to  be  made 
prominently,  or  in  a  clear 
prominent  manner,  it  mus 
both  in  the  same  type  style 
Twelve  point  type  where  t 
representation  that  triggers 
disclosure  is  given  in  twel' 
larger  type;  or  (2)  the  same 
the  representation  that  t 
disclosure  where  that  re 
given  in  a  type  size  that  is 
twelve  point  type.  For  any 
required  disclosure  given 
broadcast  medium  to  be  ni 
and  prominently."  or  in  a  ' 
prominent  manner."  the  di 
must  be  given  at  the  same  \ 
in  the  same  cadence  as  the 
representation  that  triggers 
disclosure; 

E.  A  short  broadcast  ad 
shall  mean  any  advertisem 
seconds  or  less  duration  m 
broadcast  medium. 
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It  is  ordered  that  respondents 
DMWLC.  a  corporation.  DWLC.  a 
corporation,  their  successors  and 
assigns,  and  their  officers,  and  Joyce  A. 
Schuman.  individually  and  as  an  officer 
of  said  corporations,  and  respondents" 
agents,  representatives,  and  employees, 
directly  or  through  any  corporation, 
subsidiary,  division,  or  other  device,  in 
connection  with  the  advertising, 
promotion,  offering  for  sale,  or  sale  of 
any  weight  loss  program,  in  or  affecting 
commerce,  as  "commerce"  is  defined  in 
the  Federal  Trade  Commission  Act.  do 
forthwith  cease  and  desist  from: 

A  Making  any  representation, 
directly  or  by  implication,  about  the 
success  of  participants  on  any  weight 
loss  program  in  achieving  or 
maintaining  weight  loss  or  weight 
control  unless,  at  the  time  of  making 
any  such  representation,  respondents 
possess  and  rely  upon  competent  and 
reliable  scientific  evidence 
substantiating  the  representation. 
provided,  further,  that  for  any 
representation  that: 

(1)  Any  weight  loss  achieved  or 
maintained  through  the  weight  loss 
program  is  typical  or  representative  of 
all  or  any  subset  of  participants  of 
respondents"  program,  said  evidence 
shall,  at  a  minimum,  be  based  on  a 
representative  sample  of: 

(al  All  participants  who  have  entered 
the  program,  where  the  representation 
relates  to  such  persons:  provided, 
however,  that  the  required  sample  may 
exclude  those  participants  who  dropped 
out  of  the  program  within  two  weeks  of 
their  entrance,  or  who  were  unable  to 
complete  the  program  due  to  illness, 
pregnancy,  or  change  of  residence:  or 

(h)  All  participants  who  have 
completed  a  particular  pha.se  of  the 
program  or  the  entire  program,  where 
the  representation  only  relates  to  such 
persons: 

(2)  Any  weight  loss  is  maintained 
long-term,  said  evidence  shall,  at  a 
minimum,  be  based  upon  the 
experience  of  participants  who  were 
followed  for  a  period  of  at  least  two 
years  from  their  completion  of  the  active 
maintenance  phase  of  respondents" 
program  or  earlier  termination,  as 
applicable:  and 

(3)  Any  weight  loss  is  maintained 
permanently,  said  evidence  shall,  at  a 
minimum,  be  based  upon  the 
experience  of  participants  who  were 
followed  for  a  period  of  time  after 
completing  the  program  that  is  either: 

(a)  Generally  recognized  by  experts  in 
the  field  of  treating  obesity  as  being  of 
sufficient  length  for  predicting  that 
weight  loss  will  be  permanent,  or 


(b)  Demonstrated  by  competent  and 
reliable  sur\'ey  evidence  as  being  of 
sufficient  duration  to  permit  such  a 
prediction. 

B.  Representing,  directly  or  by 
implication,  except  through 
endorsements  or  testimonials  referred  to 
in  paragraph  I.E.  herein,  that 
participants  of  any  weight  loss  program 
have  successfully  maintained  weight 
loss,  unle.ss  respondents  disclose, 
clearly  and  prominently,  and  in  close 
proximity  to  such  representation,  the 
statement:  "For  many  dieters,  weight 
loss  is  temporary";  provided,  further. 
that  respondents  shall  not  represent, 
directly  or  by  implication,  that  the 
above-quoted  statement  does  not  apply 
to  dieters  in  respondents'  weight  loss 
program:  provided,  however,  that  a 
mere  statement  about  the  e.xistenc:e, 
design,  or  content  of  a  maintenanc:e 
program  shall  not.  without  more,  be 
considered  a  representation  that 
participants  of  any  weight  loss  program 
have  suc:cessfully  maintained  weight 
loss. 

C.  Representing,  directly  or  by 
implication,  except  through  short 
broadcast  advertisements  referred  to  in 
paragraph  I.D.  herein,  and  e.xcept 
through  endorsements  or  testimonials 
referred  to  in  paragraph  I.E.  herein,  that 
participants  on  any  weight  loss  program 
have  successfully  maintained  weight 
loss,  unless  respondents  disclose, 
clearly  and  prominently,  and  in  close 
proximity  to  such  representation,  the 
following  information: 

(1)  The  average  percentage  of  weight 
loss  maintained  by  those  participants: 

(2)  The  duration  over  which  the 
weight  loss  was  maintained,  measured 
from  the  date  that  participants  ended 
the  ac:tive  weight  loss  phase  of  the 
program,  provided,  further,  that  if  any 
portion  of  the  time  period  covered 
includes  participation  in  a  maintenance 
program(s)  that  follows  active  weight 
loss,  such  fac:t  must  al.'^o  be  disclosed: 
and 

(3)  if  the  participant  population 
referred  to  is  not  representative  of  the 
general  participant  population  for 
respondents"  progra.ms: 

(a)  The  proportion  of  the  total 
participant  population  in  respondents" 
programs  that  those  participants 
represent,  expressed  in  terms  of  a 
percentage  or  ac:tua!  numbers  of 
participants,  or 

(b)  The  statement:  "(Doctors  Medical 
Weight  Loss  Centers/Doctors  Weight 
Loss  Centers]  makes  no  claim  that  this 
jthese]  jesultlsj  is  [are]  representative  of 
all  participants  in  the  [Doctors  Medical 
Weight  Loss  Centers/Doc;tors  Weight 
Loss  Centers)  program."'  provided, 
further,  that  compliance  with  the 


obligations  of  this  paragraph  I.C.  in  no 
way  relieves  respondents  of  the 
requirement  under  paragraph  I.A.  of  this 
Order  to  substantiate  any  representation 
about  the  success  of  participants  on  any 
weight  loss  program  in  maintaining 
weight  loss. 

D.  Representing,  directly  or  by 
implication,  in  short  broadcast 
advertisements,  that  participants  of  any 
weight  loss  program  have  successfully 
maintained  weight  loss,  unless 
respondents: 

(1)  Include,  clearly  and  prominently.  • 
and  in  immediate  conjunction  with 
such  representation,  the  statement: 
"Check  at  our  centers  for  details  about 
our  maintenance  record"'; 

(2)  For  a  period  of  time  beginning 
with  the  date  of  the  first  broadcast  of 
any  such  advertisement  and  ending  no 
sooner  than  thirty  days  after  the  last 
broadcast  of  such  advertisement, 
comply  with  the  follovving  procedures 
upon  the  first  presentation  of  any  form 
asking  for  information  from  a- potential 
client,  but  in  any  event  before  such 
person  has  entered  into  any  agreement 
V.  ith  respondents: 

(a)  Give  to  each  potential  client  a 
separate  document  entitled 
"Maintenance  Information,"  which 
shall  include  all  the  information 
required  by  paragraph  I.E.  and 
subparagraphs  I.C.  (l)-(3)  of  this  Order 
and  shall  be  formatted  in  the  exact  type 
size  and  style  as  the  example  form 
below,  and  shall  include  the  heading 
(Helvetica  14  point  bold,  lead-in  (Times 
Roman  12  point),  disclosures  (Helvetica 
14  point  bold),  acknowledgment 
language  (Times  Roman  12  point),  and 
signature  block  therein;  provided, 
further,  that  no  information  in  addition 
to  that  required  to  be  included  in  the 
document  required  by  this  subparagraph 
I.D.  (2)  shall  l)t;  included  therein; 

Maintenance  Information 
You  may  have  seen  our  recent  ad 

about  maintenance  success.  Here's  some 

additional  information  about  our 

maintenance  record. 
(Disclosure  of  maintenance  statistics 

goes  here)  For  many  dieters,  weight  loss 

is  temporary. 
I  have  read  this  notice. 


(Client  Signature)  (Date) 

(b)  Require  each  potential  client  to 
sign  such  document;  and 

(c)  Give  each  client  a  copy  of  suc:h 
document;  and 

(3)  Retain  in  each  client  file  a  copy  of 
the  signed  maintenance  notice  required 
by  this  paragraph; 
provided,  further,  that: 

(i)  Compliance  with  the  obligations  of 
this  paragraph  I.D.  in  no  way  relieves 


respondents  of  the  requirement  under 
paragraph  I.A.  of  this  Order  to 
substantiate  any  representation  about 
the  success  of  participants  on  any 
weight  loss  prog  am  in  maintaining 
weight  loss; 

(ii)  Respondents  must  complv  with 
both  paragraph  I.D.  and  paragraph  I.C. 
of  this  Order  if  respondents  include  in 
any  such  short  broadcast  advertisement 
a  repre.sentation  about  maintenance 
success  that  states  a  number  or 
percentage,  or  uses  descriptive  terms 
that  convey  a  quantitative  measure  such 
as  "most  of  our  customers  maintain 
their  weight  loss  long-term"; 
provided,  however,  that  the  provisions 
of  paragraph  I.D.  shall  not  apply  to 
endorsements  or  testimonials  referred  to 
in  paragraph  I.E.  herein. 

E.  Using  any  advertisement 
containing  an  endorsement  or 
testimonial  about  weight  loss  success  or 
weight  loss  maintenance  success  by  a 
participant  or  participants  of 
re.spondents'  weight  loss  programs  if  the 
weight  loss  success  or  weight  loss 
maintenance  success  depicted  in  the 
advertisement  is  not  representative  of 
what  participants  of  respondents' 
weight  loss  programs  generally  achieve, 
unless  respondents  disclose,  clearly  and 
prominently,  and  in  close  proximity  to 
the  endorser's  statement  of  his  or  her 
weight  loss  success  or  weight  loss 
maintenance  success: 

(1)  Vv'hat  the  generally  expected 
success  would  be  for  DMWLC/DWLC 
cu.stomers  in  losing  weight  or 
maintaining  achieved  weight  loss; 
provided,  however,  that  the  generally 
expected  success  for  DMWLC/DWLC 
customers  may  exclude  those  customers 
who  dropped  out  of  the  program  within 
two  weeks  of  their  entranc;e,  or  who 
were  unable  to  complete  the  program 
due  to  illness,  pregnancy,  or  change  of 
residence;  or 

(2)  One  of  the  following  statements: 

(a)  "You  should  not  expect  to 
experience  these  results." 

(b)  "This  result  is  not  typical.  You 
may  not  do  as  well." 

(c)  ""This  result  is  not  typical.  You 
mny  be  le.ss  successful." 

(d)  " .'s  success  is  not  typical. 

You  may  not  do  as  well." 

(e)  " 's  experienc:e  is  not 

typical.  You  may  achieve  less." 

(f)  ""Results  not  typical."' 

(g)  "Results  not  typical  of  program 
participants." 

provided,  further,  that  if  the 
endorsements  or  testimonials  covered 
by  this  paragraph  are  made  in  a 
broadcast  medium,  any  di.sclosure 
required  by  this  paragraph  must  be 
communic:ated  in  a  clear  and  prominent 


manner,  and  in  immediate  conjunction 
with  the  representation  that  triggers  the 
disclosure: 

provided,  however,  that: 

(i)  For  endorsements  or  testimonials 
about  weight  loss  success,  respondents 
ccn  satisfy  the  requirements  of 
subparagraph  I.E.  (1)  by  accurately 
disclosing  the  generally  expected 
success  in  the  following  phrase: 
"Doctors  Medical  Weight  Loss  Centers. 
Inc./Doctors  Weight  Loss  Centers,  Inc. 

participants  lose  an  average  of 

pounds  over  an  average -week 

treatment  period"';  and 

(ii)  If  the  weight  loss  succ:ess  or 
weight  loss  maintenance  success 
depicted  in  the  advertisement  is 
representative  of  what  participants  of  a 
group  or  subset  clearly  defined  in  the 
advertisement  generally  achieve,  then, 
in  lieu  of  the  disclosures  required  in 
either  subparagraphs  I.E.  (1)  or  (2) 
herein,  respondents  may  substitute  a 
clear  and  prominent  disclosure  of  the 
percentage  of  all  of  respondents" 
customers  that  the  group  or  subset 
defined  in  the  advertisement  represents. 

F".  Representing,  directly  or  by 
implication,  that  the  price'  at  which  any 
weight  loss  program  can  be  purchased  "is 
the  only  cost  associated  with  losing 
weight  on  that  program,  unless  sm;h  is 
the  case. 

G.  Representing,  directly  or  by 
implication,  the  price  at  which  any 
weight  loss  program  can  be  purchased, 
unless  respondents  di.sclose.  clearly  and 
prominently,  eit.her: 

(1 )  In  close  proximity  to  such 
representation,  the  existence  and 
amount  of  a!!  mandatory  fees  associated 
with  the  program  offered;  or 

(2)  In  immediate  conjunction  with 
such  representation,  one  of  the 
following  statements: 

(a)  "'Plus  the  cost  of  (list  of  produf;ts 
or  services  that  participants  must 
pjrchase  at  additional  cost)";  or 

(b)  "Purcha.se  of  (list  of  produc:ts  or 
services  that  participants  must  purchase 
at  additional  co.st!  required"; 
provided,  further,  that  in  broadcast 
media,  if  the  representatixin  that  triggers 
any  disclosure  required  by  this 
pa.'-agraph  is  oral,  the  required 
disclosure  must  also  be  made  orally. 

H.  Failing  to  disclose  over  the 
telephone,  for  a  period  beginning  with 
the  date  of  any  advertisement  of  the 
price  at  which  any  weight  loss  program 
can  be  purchased  and  ending  no  sooner 
than  180  days  after  the  last 
dissemination  of  such  advertisement,  to 
consumers  who  inquire  about  the  c:o.st  of 
any  weight  loss  program,  or  are  told 
about  the  cost  of  any  weight  loss 
program,  the  existence  and  amount  of 
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K.  Failing  to  disclose,  cl 
prominently,  either  (1)  to  e; 
participant  who.  after  the  fi 
weeks  on  the  program,  is  e:" 
average  weekly  weight  loss 
two  percent  (2%)  of  said  pa 
initial  body  weight,  or  three 
whichever  is  less,  for  at  leas  t 
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program,  that  failure  to  foil 
program  protocol  and  eat  a! 
recommended  may  involve 
developing  serious  health 
complications. 

L.  Misrepresenting,  direc 
implication,  the  performam 
or  .safety  of  any  weight  loss 
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It  is  further  ordered  that 
shall  notify  the  Commission 
thirty  (30)  days  prior  to  the 
date  of  any  proposed  change 
corporate  respondents  such 
dissolution,  assignment,  or 
resulting  in  the  emergence  o 
successor  corporation(s),  the 
dissolution  of  subsidiaries, 
change  in  the  corporation(s,  . 
affect  compliance  obligation ! 
of  this  Order. 


nj 
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the  Commission  of  the  discontinuance 
of  her  present  business  or  employment 
and  of  her  affiliation  with  a  new 
business  or  employment.  In  addition, 
for  a  period  of  three  (3)  years  from  the 
service  date  of  this  Order,  the  individual 
respondent  shall  promptly  notify  the 
Commission  of  each  affiliation  with  a 
new  business  or  employment  whose 
activities  relate  to  the  advertising, 
promotion,  offering  for  sale,  or  sale  of 
any  weight  loss  progiSm.  When  so 
required  under  this  paragraph,  each 
such  notice  shall  include  the  individual 
respondent's  new  business  address  and 
a  statement  of  the  nature  of  the  business 
or  employment  in  which  the  individual 
respondent  is  newly  engaged,  as  well  as 
a  description  of  the  individual 
respondent's  duties  and  responsibilities 
in  connection  with  the  busine.ss  or 
employment.  The  expiration  of  the 
notice  provision  of  this  paragraph  shall 
not  affect  any  other  obligation  arising 
under  this  Order. 

A' 

It  is  further  ordered  that  for  three  (3) 
years  after  the  last  date  of  dissemination 
of  any  representation  covered  by  this 
Order,  respondents,  or  their  successors 
and  assigns,  shall  maintain  and  upon 
request  make  available  to  the  Federal 
Trade  Commission  for  inspection  and 
copying: 

A.  All  materials  possessed  and  relied 
upon  to  substantiate  any  such 
representation;  and 

B.  All  tests,  reports,  studies,  surveys, 
demonstrations,  or  other  evidence  in 
their  possession  or  control  that 
contradict,  qualifj',  or  call  into  question 
such  representation,  or  the  basis  relied 
upon  for  such  representation,  including 
complaints  from  consumers. 


It  is  further  ordered  that  respondents 
shall  distribute  a  copy  of  this  Order  to 
each  of  their  offic-ers,  agents, 
representatives,  independent 
contractors  and  employees  who  are 
involved  in  the  preparation  and 
placement  of  advertisements  or 
promotional  materials  or  in 
communication  with  customers  or 
prospective  customers  or  who  have  any 
responsibilities  with  respect  to  the 
subject  matter  of  this  Order;  and.  for  a 
period  of  three  (3)  years  fi-om  the  date 
of  entry  of  this  order,  distribute  same  to 
all  future  such  officers,  agents, 
representatives,  independent 
contractors  and  employees. 

17 

It  is  further  ordered  that  respondents 
shall,  within  sixty  (60)  days  after  the 
date  of  service  of  this  Order,  file  with 


the  Commission  a  report,  in  writing, 
setting  forth  in  detail  the  manner  and 
from  in  which  they  have  complied  with 
this  Order. 

File  No.  922  3001. 

In  the  matter  of  Quick  Weight  Loss  C:cntf>rs, 
Inc.,  a  Texas  corporation,  Don  K.  Gearheart. 
individually  and  as  an  officer  of  said 
corporation,  and  |oyce  A.  Schuman. 
individually  and  as  an  officer  of  said 
corporation. 

Agreement  Containing  Consent  Order 
To  Cease  and  Desist 

The  Federal  Trade  Commission 
having  initiated  an  investigation  of 
certain  acts  and  practices  of  Quick 
Weight  Loss  Centers.  Inc..  a  Texas 
corporation  ("QWLC-Tex.").  Don  K. 
Gearheart.  individually  and  as  an  officer 
of  said  corporation,  and  Joyce  A. 
Schuman.  individually  and  as  an  officer 
of  said  corporation,  and  it  now 
appearing  that  QWLC-Tex..  a 
corporation,  Don  K.  Gearheart. 
individually  and  as  an  officer  of  said 
corporation,  and  Joyce  A.  Schuman. 
individually  and  as  an  officer  of  said 
corporation  (hereinafter,  collectively, 
"proposed  respondents"  or 
"respondents"),  are  willing  to  enter  into 
an  agreement  containing  an  ordf^r  to 
cease  and  desist  from  the  use  of  the  acts 
and  practices  being  investigated. 

It  is  hereby  agreed  by  and  between 
QWLC-Tex..  by  its  duly  authorized 
officers.  Don  K.  Gearheart.  Joyce  A. 
Schuman,  and  counsel  for  the  Federal 
Trade  Commission,  that: 

1.  Proposed  respondent  QWLC-Tex.  is 
a  corporation  organized,  existing  and 
formerly  doing  business  under  and  by 
virtue  of  the  laws  of  the  State  of  Texas, 
with  its  offices  and  principal  place  of 
business  located  at  2900  Gateway,  suite 
605.  Irving.  Texas  75063. 

2.  Proposed  respondent  Don 
Gearheart  is  an  individual  with  his 
principal  residence  located  at  9520  East 
Pinnacle  Pear  Road,  Scottsdale,  Arizona 
85255. 

3.  Proposed  respondent  Joyce  A. 
Schuman  is  an  individual  with  her 
principal  residence  located  at  2730  Sea 
Island  Drive.  Fort  Lauderdale,  Florida 
33301. 

4.  Proposed  respondents  admit  all  the 
jurisdictional  facts  set  forth  in  the 
attached  draft  complaint. 

5.  Proposed  respondents  waive: 

(a)  Any  further  procedural  steps; 

(b)  The  requirement  that  the 
Commission's  decision  contain  a 
statement  of  findings  of  fact  and 
conclusions  of  law; 

(c)  All  rights  to  seek  judicial  review 
or  otherwise  to  challenge  or  contest  the 
validity  of  the  Order  entered  pursuant  to 
this  agreement:  and 
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(d)  Any  claim  under  the  Equal  Access 
to  Justice  Act,  5  U.S.C.  504. 

6.  This  agreement  shall  not  become 
part  of  the  public  record  of  the 
proceeding  unless  and  until  it  is 
accepted  by  the  Commission.  If  this 
agreement  is  accepted  by  the 
Commission,  it,  together  with  the 
attached  draft  complaint,  will  be  placed 
on  the  public  record  for  a  period  of  sixty 
(60)  days  and  information  in  respect 
thereto  publicly  released.  The 
Commission  thereafter  may  either 
withdraw  its  acceptance  of  this 
agreement  and  so  notify  the  proposed 
respondents,  in  which  event  if  will  take 
such  action  as  it  may  consider 
appropriate,  or  issue  and  serve  its 
complaint  (in  such  form  as  the 
circumstances  may  require)  and 
decision,  in  disposition  of  the 
proceeding. 

7.  This  agreement  is  for  settlement 
purposes  only  and  does  not  constitute 
an  admission  by  proposed  respondents 
of  facts,  other  than  jurisdictional  facts, 
or  of  violations  of  law  as  alleged  in  the 
draft  of  complaint  here  attached. 

8.  This  agreement  contemplates  that, 
if  it  is  accepted  by  the  Commission,  and 
if  such  acceptance  is  not  subsequently 
withdrawn  by  the  Commission  pursuant 
to  the  provisions  of  §  2.34  of  the 
Commission's  Rules,  the  Commission 
mav,  without  further  notice  to  proposed 
respondents:  (1)  Issue  its  complaint 
corresponding  in  form  and  substance 
with  the  attached  draft  complaint  and 
its  decision  containing  the  following 
Order  to  cease  and  desist  in  disposition 
of  the  proceeding;  and  (b)  make 
information  public  in  respect  thereto. 
When  so  entered,  the  Order  to  cease  and 
desist  shall  have  the  same  force  and 
effect  and  may  be  altered,  modified  or 
set  aside  in  the  same  manner  and  within 
the  same  time  provided  by  statute  for 
other  orders.  The  Order  shall  become 
final  upoi<  service.  Delivery  by  the  U.S. 
Postal  Ser\'ice  of  the  complaint  and 
decision  containing  the  agreed-to  Order 
to  proposed  respondents'  addresses  as 
stated  in  this  agreement  shall  constitute 
service.  Proposed  respondents  waive 
any  right  they  may  have  to  any  other 
manner  of  service.  The  cdmplaint  may 
be  used  in  construing  the  terms  of  the 
Order,  and  no  agreement, 
understanding,  representation,  or 
interpretation  not  contained  in  the 
Order  or  the  agreement  may  be  used  to 
vary  or  contradict  the  terms  of  the 
Order. 

9.  Proposed  respondents  have  read 
the  attached  draft  complaint  and  the 
following  Order.  Proposed  respondents 
imderstand  that  once  the  Order  has  been 
issued,  they  will  he  required  to  file  one 
or  more  compliance  reports  .showing 


that  they  have  fully  complied  with  the 
Order.  Proposed  respondents  further 
imderstand  that  they  may  be  liable  for 
civil  penalties  in  the  amount  provided 
by  law  for  each  violation  of  the  Order 
after  it  becomes  final. 

Order 

Di^finitions 

For  the  purposes  of  this  Order,  the 
following  definitions  shall  apply: 

A.  Competent  and  reliable  scientific 
evidence  shall  mean  those  tests, 
analyses,  research,  studies,  or  other 
evidence  based  on  the  expertise  of 
professionals  in  the  relevant  area,  that 
have  been  conducted  and  e\  aiuated  in 
an  objedive  manner  by  persons 
qualified  to  do  so.  using  procedures 
generally  accepted  in  the  profession  to 
yield  accurate  and  reliable  results; 

B.  Weight  loss  program  shall  mean 
any  program  designed  to  aid  consumers 
in  weight  loss  or  weight  maintenance; 

C.  A  broadcast  medium  shall  mean 
any  radio  or  television  broadcast, 
cablecast.  home  video,  or  theatrical 
release; 

D.  For  any  Order-required  disclosure 
in  print  media  to  be  made  clearly  and 
prominently,  or  in  a  clear  and 
prominent  manner,  it  must  be  given 
both  in  the  same  type  style  and  in:  (1) 
Twelve  point  type  where  the 
representation  that  triggers  the 
disclosure  is  given  in  twelve  point  or 
larger  type;  or  (2)  the  same  type  size  as 
the  representation  that  triggers  the 
disclosure  where  that  representation  is 
given  in  a  type  size  that  is  smaller  than 
twelve  point  type.  For  any  Order- 
required  disclosure  given  orally  in  a 
broadcast  medium  to  be  made  "  clearly 
and  prominently,"  or  in  a  "clear  and 
prominent  manner,"  the  disclosure 
must  be  given  at  the  same  volume  and 
in  the  same  cadence  as  the 
representation  that  triggers  the 
disclosure; 

E.  A  short  broadcast  advertisement 
shall  mean  any  advertisement  of  thirty 
seconds  or  less  duration  made  in  a 
broadcast  medium. 

/ 

It  is  ordered  that  respondents  QWLC- 
Tex.,  a  corporation,  its  successors  and 
assigns,  and  its  officers,  and  Don  K. 
Gearheart,  individually  and  as  an  officer 
of  said  corporation,  and  Joyce  A. 
Schuman,  individually  and  as  an  officer 
of  said  corporation,  and  respondents' 
agents,  representatives,  and  employees. 
dire<:tly  or  through  any  corporation, 
subsidiary,  division,  or  other  device,  in 
connection  with  the  advertising, 
promotion,  offering  for  sale,  or  sale  of 
any  weight  loss  program,  in  or  affecting 


commerce,  as  "commerce"  is  defined  in 
the  Federal  Trade  Commission  Act.  do 
forthwith  cease  and  desist  from: 

A.  Making  any  representation, 
directly  or  by  implication,  about  the 
success  of  participants  on  any  weight 
loss  program  in  achieving  or 
maintaining  weight  loss  or  weight 
control  unless,  at  the  time  of  n^aking 
any  such  representation,  respordents 
possess  and  rely  upon  competei  t  and 
reliable  scientific  evidence 
substantiating  the  representation, 
provided,  further,  that  for  any 
representation  that: 

(1)  Any  weight  loss  achieved  or 
maintained  through  the  weight  loss 
program  is  typical  or  representative  of 
all  or  any  subset  of  participants  of 
respondents'  program,  said  eviden«;e 
shall,  at  a  minimum,  be  based  on  a 
representative  sample  of: 

(a)  All  participants  who  havf  entered 
the  program,  where  the  representation 
relates  to  such  persons;  provided, 
however,  that  the  required  sample  may 
exclude  those  participants  who  dropped 
out  of  the  program  within  two  weeks  of 
their  entrance,  or  who  were  unab'e  to 
complete  the  program  due  to  illness, 
pregnancy,  or  change  of  residence;  or 

(b)  All  participants  who  have 
completed  a  particular  phase  of  the 
program  or  the  entire  program,  where 
the  representations  only  relates  to  such 
persons; 

(2)  Any  weight  loss  is  maintained 
long-term,  said  evidence  shall,  at  a 
minimum,  be  based  upon  the 
experience  of  participants  who  v.evf 
followed  for  a  period  of  at  least  two 
years  from  their  completion  of  the  actvi- 
maintenance  phase  of  respondents' 
program  or  earlier  termination.  a« 
apolicable;  and 

(3)  Any  weight  loss  is  maintained 
permanently,  said  evidence  shall,  at  a 
minimum,  be  based  upon  the 
experience  of  participants  who  were 
followed  for  a  period  of  time  after 
completing  the  program  that  is  neither; 

(a)  Generally  recognized  by  experts  in 
the  field  of  treating  obesity  as  being  of 
sufficient  length  for  predicting  that 
weight  loss  will  be  permanent,  or 

(b)  Demonstrated  by  competent  and 
reliable  sun  ey  evidence  as  being  of 
sufficient  duration  to  permit  such  a 
prediction. 

B.  Representing,  directly  cr  by 
implication,  except  through 
endorsements  or  testimonials  referred  to 
in  paragraph  I.E.  herein,  that 
participants  of  any  weight  loss  program 
have  .successfully  maintained  weight 
loss,  unless  respondents  disclose, 
clearly  and  prominently,  and  in  close 
proximity  to  such  representation,  the 
statement:  "For  many  dieters,  weight 
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such  representation,  the  statement: 
'Check  at  our  centers  for  details  about 
our  maintenance  record"; 

(2)  For  a  period  of  time  beginnmg 
with  the  date  of  the  first  broadcast  of 
any  such  advertisement  and  ending  no 
sooner  than  thirty  days  after  the  last 
broadcast  of  such  adv^isement, 
comply  with  the  following  procedures 
upon  the  first  presentation  of  any  form 
asking  for  information  from  a  potential 
client,  but  in  any  event  before  such 
person  has  entered  into  any  agreement 
with  respondents: 

(a)  Give  to  each  potential  client  a 
separate  document  entitled 
"Maintenance  Information,"  which 
shall  include  all  the  information 
required  by  paragraph  LB.  and 
subparagraphs  I.C.  (1H3)  of  this  Order 
and  .shall  be  formatted  in  the  exact  type 
size  and  style  as  the  example  form 
below,  and  shall  include  the  heading 
(Helvetica  14  point  bold),  lead-in  (Times 
Roman  12  point),  disclosures  (Helvetica 
14  point  bold),  acknowledgment 
language  (Times  Roman  12  point),  and 
signature  block  therein;  provided, 
further,  that  no  information  in  addition 
to  that  required  to  be  included  in  the 
document  required  by  this  subparagraph 
LD  (2)  shall  be  included  therein: 
Maintenance  Information 

You  may  have  soon  our  recent  ud  al)out 
maintenance  success.  Here's  some  additional 
information  about  our  maintenance  record. 
[Disclosure  of  maintenance  statistics  goes 
h"e ]  For  many  dieters,  weight  loss 


is  temporary 

1  have  read  this  notice. 

ICiient  Signature)        (Date) 

(b)  Require  each  potential  client  to 
sign  such  document;  and 

(c)  Give  each  client  a  copy  of  such 
document;  and 

(3)  retain  in  each  client  file  a  copy  of 
the  signed  maintenance  notice  required 
by  this  paragraph; 

provided,  further,  that: 

(i)  Compliance  with  the  obligations  of 
this  paragraph  I.D.  in  no  way  relieves 
respondents  of  the  requirement  under 
paragraph  I.A.  of  this  Order  to 
substantiate  any  representation  about 
the  success  of  participants  on  anv 
weight  lois  program  in  maintaining 
weight  loss; 

(ii)  Respondents  must  comply  with 
both  paragraph  I.D.  and  paragraph  I.C. 
of  this  Order  if  respondents  include  in 
any  such  short  broadcast  advertisement 
a  representation  about  maintenance 
success  that  states  a  number  of 
percentage,  or  uses  descriptive  terms 
that  convey  a  quantitative  measure  such 
as  "most  of  our  customers  maintain 
their  weight  loss  long-term"; 


provided,  however,  that  (he  provisions 
of  paragraph  I.D.  shall  not  apply  to 
endorsements  or  testimonials  referred  to 
in  paragraph  I.E.  herein. 

E.  Using  any  advertisement 
containing  an  endorsement  or 
testimonial  about  weight  loss  success  or 
weight  loss  maintenance  success  by  a 
participant  or  participants  of 
respondents'  weight  loss  programs  if  the 
weight  loss  success  or  weight  loss 
maintenance  success  depicted  in  the 
advertisement  is  not  representative  of 
what  participants  of  respondents' 
weight  loss  programs  generally  achieve, 
unless  respondents  disclose,  clearly  and 
prominently,  and  in  close  proximity  to 
the  endorser's  statement  of  his  or  her 
weight  loss  success  or  weight  loss 
maintenance  success: 

(1)  What  the  generally  expected 
success  would  be  for  QWLC-Tex. 
customers  in  losing  weight  or 
maintaining  achieved  weight  loss; 
provided,  however,  that  the  generally 
expected  success  for  QWLC-Tex. 
customers  may  exclude  those  customers 
who  dropped  out  of  the  program  within 
two  weeks  of  their  entrance,  or  who 
were  unable  to  complete  the  program 
due  to  illness,  pregnancy,  or  change  of 
residence;  or 

(2)  one  of  the  following  statements: 

(a)  "You  should  not  expect  to 
experience  these  results." 

(b)  "This  result  is  npt  typical.  You 
may  not  do  as  well." 

(c)  "This  result  is  not  typical.  You 
may  be  less  successful." 

(d)  " 's  success  is  not 

typical.  You  may  not  do  as  well." 

(e)  " 's  experience  is  not 

typical.  You  may  achieve  less." 

(f)  "Resuhs  not  typical." 

(g)  "Results  not  typical  of  program 
participants." 

provided,  further,  that  if  the 
endorsements  or  testimonials  covered 
by  this  paragraph  are  made  in  a 
broadcast  medium,  any  disclosure 
required  by  this  paragraph  must  be 
communicated  in  a  clear  and  prominent 
manner,  and  in  immediate  conjunction 
with  the  representation  that  triggers  the 
disclosure; 

provided,  however,  that: 

(i)  For  endorsements  or  testimonials 
about  weight  loss  success,  respondents 
can  satisfy  the  requirements  of 
subparagraph  I.E.  (1)  by  accurately 
disclosing  the  generally  expected 
success  in  the  following  phrase:  "Quick 
Weight  Loss  Centers.  Inc.  participants 

lose  an  average  of pounds 

over  an  average -week 

treatment  period";  and 

(ii)  If  the  weight  loss  success  or 
weight  loss  maintenance  success 


depicted  in  the  advertisement  is 
representative  of  what  participants  of  a 
group  or  subset  clearly  defined  in  the 
advertisement  generally  achieve,  then, 
in  lieu  of  the  disclosures  required  in 
either  subparagraphs  I.E.  (1)  or  (2) 
herein,  respondents  may  substitute  a 
clear  and  prominent  disclosure  of  the 
percentage  of  all  of  respondents' 
customers  that  the  group  or  subset 
defined  in  the  advertisement  represents. 

F.  Representing,  directly  or  by 
implication,  that  the  price  at  which  any 
weight  loss  program  can  be  purchased  is 
the  only  cost  associated  with  losing 
weight  on  that  program,  unless  such  is 
the  case. 

G.  Representing,  directly  or  by 
implication,  the  price  at  which  any 
weight  loss  program  can  be  purchased, 
unless  respondents  disclose,  clearly  and 
prominently,  either: 

(1)  In  close  proximity  to  such 
representation,  the  existence  and 
amount  of  all  mandatory  fees  associated 
with  the  program  offered;  or 

•  (2)  in  immediate  conjunction  with 
such  representation,  one  of  the 
following  statements: 

(a)  "Plus  the  cost  of  |list  of  products 
or  services  Lhat  participants  must 
purchase  at  additional  cost]";  or 

(b)  "Purchase  of  [list  of  products  or 
services  that  participants  must  purchase 
at  additional  cost]  required"; 
provided,  further,  that  in  broadcast 
media,  if  the  representation  that  triggers 
any  disclosure  required  by  this 
paragraph  is  oral,  the  required 
disclosure  must  also  be  made  orally. 

H.  Failing  to  disclose  over  the 
telephone,  for  a  period  beginning  with 
the  date  of  any  advertisement  of  the 
price  at  which  any  weight  loss  program 
can  be  purchased  and  ending  no  sooner 
thnn  180  days  after  the  last 
dissemination  of  such  advertisement,  to 
consumers  who  inquire  about  the  cost  of 
any  weight  loss  program,  or  are  told 
about  the  cost  of  any  weight  loss 
program,  the  existence  and  amount  of 
any  and  all  mandatory  costs  or  fees 
associated  with  participation  in  the 
program; 

provided,  however,  that  respondents 
may  satisfy  this  requirement  by 
directing  iheir  weight  loss  centers  to 
disclose  the  information,  by  providing 
the  center  personnel  with  suggested 
language  to  be  used  when  responding  to 
phone  inquiries  and  by  making  their 
best  efforts  to  ensure  compliance  with 
their  directive  to  disclose  price 
information  over  the  telephone. 
I.  Representing,  directly  or  by 
implication,  that  prospective 
participants  in  respondents'  weight  loss 
programs  will  reach  a  specified  weight 


within  a  specified  time  period,  unless  at 
the  time  of  making  such  representation, 
respondents  possess  and  rely  upon 
competent  and  reliable  scientific 
evidence  substantiating  the 
representation. 

J.  Representing,  directly  or  by 
implication,  the  average  or  typical  rate 
or  speed  at  which  any  participant  on 
any  weight  loss  program  has  lost  or  will 
lose  weight,  unless  at  the  time  of 
making  any  such  representation, 
respondents  possess  and  rely  upon 
competent  and  reliable  scientific 
evidence  that  substantiates  the 
representation. 

K.  Failing  to  disclose,  clearlv  and 
prominently,  either  (1)  to  each 
participant  who,  after  the  first  two 
weeks  on  the  program,  is  experiencing 
average  weekly  weight  loss  that  exceeds 
two  percent  (2%)  of  said  participant's 
initial  body  weight,  or  three  pounds, 
whichever  is  less,  for  at  least  two 
consecutive  weeks,  or  (2)  in  writing  to 
all  participants  when  they  enter  the 
program,  that  failure  to  follow  the 
program  protocol  and  eat  all  of  the  food 
recommended  may  involve  the  risk  of 
developing  serious  health 
complications. 

L.  Representing,  directly  or  by 
implication,  that  any  weight  loss 
program  is  supervised  or  monitored  by 
health  care  professionals,  unless  such  is 
the  case,  or  otherwise  misrepresenting, 
directly  or  by  implication,  the  extent  to 
which  any  weight  loss  program  is 
supervised  or  monitored  by  health  care 
professionals. 

M.  Misrepresenting,  directly  or  by 
implication,  the  performance,  efficacy, 
or  safety  of  any  weight  loss  program. 

II 

It  is  further  ordered  that  respondents 
shall  notify  the  Commission  at  least 
thirty  (30)  days  prior  to  the  effective 
date  of  any  proposed  change  in  the 
corporate  respondent  such  as 
dissolution,  assignment,  or  sale 
resulting  in  the  emergence  of  a 
successor  corporation(s),  the  creation  or 
dissolution  of  subsidiaries,  or  any  other 
change  in  the  corporation(s)  that  may 
affect  compliance  obligations  arising  out 
of  this  Order. 

/// 

It  is  further  ordered  that  respondents 
Don  K.  Gearheart  and  Joyce  A.  Schuman 
shall  promptly  notify  the  Commission  of 
the  discontinuance  of  their  present 
business  or  employment  and  of  their 
affiliation  with  a  new  business  or 
employment.  In  addition,  for  a  period  of 
three  (3)  years  from  the  service  date  of 
this  Order,  the  individual  respondents 
shall  promptly  notify  the  Commission  of 


each  affiliation  with  a  new  business  or 
employment  whose  activities  relate  to 
the  advertising,  promotion,  offering  for 
sale,  or  sale  of  any  weight  loss  program 
When  so  required  under  this  paragraph, 
each  such  notice  shall  include  the 
individual  respondent's  new  business 
address  and  a  .statement  of  the  nature  of 
the  business  or  employment  in  which 
the  individual  respondent  is  newly 
engaged,  as  well  as  a  description  of  the 
individual  respondent's  duties  and 
responsibilities  in  connection  with  the 
business  or  employment.  The  expiration 
of  the  notice  provision  of  this  paragraph 
shall  not  affect  any  other  obligation 
arising  under  this  Order. 

IV 

It  is  further  ordered  that  for  three  (3) 
years  after  the  last  date  of  dissemination 
of  any  representation  covered  by  this 
Order,  respondents,  or  their  successors 
and  assigns,  shall  maintain  and  upon 
request  make  available  to  the  Federal 
Trade  Commission'for  inspection  and 
copying: 

A.  All  materials  possessed  and  relied 
upon  to  substantiate  any  such 
representation;  and 

B.  All  tests,  reports,  studies,  surveys, 
demonstrations,  or  other  evidence  in 
their  possession  or  control  that 
contradict,  qualify,  or  call  into  question 
such  representation,  or  the  basis  relied 
upon  for  such  representation,  including 
complaints  from  consumers. 

I' 

It  is  further  ordered  that  respondents 
shall  di.stributeacopy  oflhisOrderto 
each  of  their  offirers.  agents, 
representatives,  independent 
contractors  and  employees  who  are 
involved  in  the  preparation  and 
placement  of  advertisements  or 
promotional  materials  or  in 
communication  with  customers  or 
prospective  customers  or  who  have  any 
responsibilities  with  respect  to  the 
subject  matter  of  this  Order:  and.  for  a 
period  of  three  (3)  years  from  the  date 
of  entry  of  this  Order,  distribute  same  to 
all  future  such  officers,  agents, 
representatives,  independent 
contractors  and  employees. 

17 

It  is  further  ordered  that  respondents 
shall,  within  sixty  (60)  days  after  the 
date  of  service  of  this  Order,  file  with 
the  Commission  a  report,  in  writing, 
setting  forth  in  detail  the  manner  and 
form  in  which  they  have  complied  with 
this  Order. 

File  No.  922  3002. 

In  the  matter  of  Quick  Weight  Loss  LVnters, 
Inc.  a  Georgia  corporation.  an<l  Don  K. 
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Agreement  Coniainin"  C 
To  Clease  and  Desist 

The  Federal  1  rade  Com 
Jiavinij  initiated  an  invest! 
ittrtain  acts  and  practices 
VVeijjht  Loss  Centers.  Inc., 
(orporatioji  ('"QWLC-Ga." 
Q.arheart.  individuallv  an 
of  said  corporation,  and  it 
(ippearing  that  QU'LC-Cia., 
corporation,  and  Don  K 
individually  and  as  an  offi 
corporation  (hereinafter,  cc 
■proposed  respondents"  oi 
respondents"),  are  willing 
<in  ajjatement  containing  ar 
(ease  and  desist  from  the 
,ind  practices  being  invest! 
It  Is  Hi-relty  Agreed  by  a 
QU'LC-Ga..  by  its  duly  aut 
officers.  Don  k.  Cearheart. 
for  the  Federal  Trade  Comr  i 

1.  Propo.sed  respondent 
J  corporation  organized, 
formerly  doinu  business  u 
virtue  of  the  laws  of  the 
with  its  offices  and  princip, 
business  located  at  1401  Jo 
Road,  suite  27r..  Marietta 
UH)in2- 

2.  Proposed  respondent 
Cearheart  is  an  individual 
principal  residence  lot;ated 
Pinnacle  Pear  Road.  S<:( 
R'>2,i,S. 

1.  Proposed  respondents 
iii.'isdictional  facts  set  forth 
attached  draft  complaint. 

4.  Proposed  respondents 

(a)  Any  further  procedur 

(b)  The  requirement  that 
ConMtiission's  decision  con 
statensent  of  findings  of  fact 
t;C).u.iitsions  of  law; 

(c|  All  rights  to  seek  fudi 
or  otherwise  to  challenge  or 
validity  of  the  Order  enterec 
ttiis  agreement:  and 

(d)  .Any  claim  under  the 
to  [ustice  .Act.  5  U.S.C.  504. 

f).  This  agreement  shall 
part  of  the  public  record  of 
pro<;eeding  unless  and  until 
accepted  by  the  Commissior 
agreement  is  acf.epted  by  th 
Commission,  it.  together  w!i 
attached  draft  complaint,  w 
on  the  public  record  for  a 
(60)  days  and  information  ir 
thereto  publicly  released 
Commission  thereafter  may 
withdraw  its  acceptance  of 
agreement  and  so  notify  the 
respondents,  in  which  event 
such  action  as  it  may  consid 
appropriate,  or  issue  and  se 
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complaint  (in  such  form  as  the 
circumstances  may  require)  and 
decision,  in  disposition  of  the 
pro<;eeding. 

6.  This  agreement  is  for  settlement 
purposes  only  and  does  not  constitute 
an  admission  by  proposed  respondents 
of  fads,  other  than  jurisdictional  facts. 
or  of  violations  ot  law  as  alleged  in  the 
draft  of  complaint  here  attached. 

7.  This  agreement  contemplates  that, 
if  It  is  accepted  by  the  Commission,  and 
if  such  acceptance  is  not  sub.sequentlv 
withdrawn  by  the  Commission  pursuant 
to  the  provisions  of  §  2. .34  of  the 
Commission's  Rules,  the  Commission 
may.  without  further  notice  to  propo.sed 
respondents:  (a)  Lssue  its  complaint 
corresponding  in  form  and  substance 
with  the  attached  draft  complaint  and 
its  decision  containing  the  following 
Order  to  cease  and  desist  in  disposition 
of  the  proceeding;  and  (b)  make 
information  public  in  respect  thereto. 
When  so  entered,  the  Order  to  cease  and 
desist  shall  have  the  same  force  and 
effei:t  and  may  be  altered,  modified  or 
set  aside  in  the  same  manner  and  within 
the  same  time  provided  by  statute  for 
other  orders.  The  Order  shall  become 
final  upon  service.  Delivery  by  the  U.S. 
Postal  Service  of  the  complaint  and 
decision  containing  the  agreed-to  Order 
to  proposed  respondents'  addresses  as 
stated  in  this  agreement  shall  constitute 
service.  Proposed  respondents  waive 
any  right  they  may  have  to  any  other 
manner  of  service.  The  complaint  may 
be  used  in  constniing  the  terms  of  the 
Order,  and  no  agreement, 
understanding,  representation,  or 
interpretation  not  contained  in  the 
Order  or  the  agreement  may  be  u.sed  to 
vary  or  contradict  the  terms  of  the 
Order. 

8.  Proposed  respondents  have  read 
the  attached  draft  complaint  and  the 
following  Order.  Proposed  respondents 
understand  that  once  the  Order  has  been 
issued,  they  will  be  required  to  file  one 
or  more  compliance  reports  showing 
that  they  have  fully  complied  with  the 
Order.  Proposed  respondents  further 
understand  that  they  may  be  liable  for 
civil  penalties  in  the  amount  provided 
by  law  for  each  violation  of  the  Order 
after  it  bef;omes  final. 

Order 

Dvtinitioiis 

For  the  purposes  of  this  Order,  the 
following  definitions  shall  apply: 

A.  Competent  and  reliable  scientific 
evidence  shall  mean  those  tests, 
analysis,  research,  studies,  or  other 
evidence  based  on  the  expertise  of 
professionals  in  the  relevant  area,  that 
hnve  been  conducted  and  evaluated  in 


an  ohje<:tive  manner  by  persons 
qualified  to  do  .so.  using  procedures 
generally  accepted  in  the  profession  to 
yield  accurate  and  reliable  results; 

b.  Weight  loss  program  shall  menu 
any  program  designed  to  aid  consimers 
in  weight  loss  or  weight  mainlenani.' : 

C.  A  broadcast  medium  shall  menu 
any  radio  or  television  broadcast, 
cablecast.  home  video,  or  theatrical 
release; 

D.  For  any  Order-required  disclosure 
in  print  media  to  be  made  clearly  and 
prominently,  or  in  a  clear  and 
prominent  manner,  it  must  be  given 
both  in  the  same  type  style  and  in:  (1) 
Twelve  point  type  where  the 
representation  that  triggers  the 
disclosure  is  given  in  twelve  point  or 
larger  type;  or  (2)  the  same  type  size  as 
the  representation  that  triggers  the 
disclosure  where  that  representation  is 
given  in  a  type  size  that  is  smaller  than 
twelve  point  type.  For  any  Order- 
required  disclosure  given  orally  in  a 
broadcxjst  medium  to  be  made  "clearly 
and  prominently,"  or  in  a  "clear  and 
prominent  manner,"  the  disclosure 
must  be  given  at  the  same  volume  and 
in  the  same  cadence  as  the 
representation  that  triggers  the 
disclosure: 

E.  A  short  broadcast  advertisement 
shall  mean  any  advertisement  of  thirty 
seconds  or  less  duration  made  in  a 
broadcast  medium. 

/ 

It  is  ordered  that  respondents  QWLC- 
Ga..  a  corporation,  its  successors  and 
assigns,  and  its  officers,  and  Don  K. 
Gearheart,  individually  and  as  an  officer 
of  said  corporation,  and  respondents' 
agents,  representatives,  and  employees, 
directly  or  through  any  corporation, 
subsidiary,  division,  or  other  device,  in 
connet:tion  with  the  advertising, 
promotion,  offering  for  sale,  or  sale  of 
any  weight  loss  program,  in  or  affecting- 
commerce,  as  "commerce"  is  defined  in 
the  Federal  Trade  Commission  Act,  do 
forthwith  cease  and  desist  from: 

A.  Making  any  representation, 
directly  or  by  implication,  about  the 
suc:cess  of  participants  on  any  weight 
loss  program  in  achieving  or 
maintaining  weight  loss  or  weight 
control  unless,  at  the  time  of  making 
any  such  representation,  respondents 
possess  and  rely  upon  competent  and 
reliable  scientific  evidence 
substantiating  the  representation, 
provided,  further,  that  for  any 
representation  that: 

(1)  Any  weight  loss  achieved  or 
maintained  through  the  weight  loss 
program  is  typical  or  representative  of 
all  or  any  subiset  of  participants  of 
respondents'  program,  said  evidence 
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shall,  at  a  minimum,  be  based  on  a 
repre.sentative  sample  of: 

(a)  All  participants  who  have  entered 
.    the  program,  where  the  representation 

relates  to  such  persons;  provided, 
however,  that  the  required  sample  may 
exclude  those  participants  who  dropped 
out  of  the  program  within  two  weeks  of 
their  ent.'-ance,  or  who  were  unable  to 
complete  the  program  due  to  illness, 
pregnancy,  or  change  of  residence;  or 

(b)  All  participants  who  have 
completed  a  particular  phase  of  the 
program  or  the  entire  program,  where 
the  representation  only  relates  to  such 
persons; 

(2)  Any  weight  loss  is  maintained 
long-term.,  said  evidence  shall,  at  a 
minimum,  be  based  upon  the 
experience  of  participants  who  were 
followed  for  a  period  of  at  least  two 
years  from  their  completion  of  the  active 
maintenance  phase  of  respondents', 
program  or  earlier  termination,  as 
applicable;  and 

(3)  Any  weight  loss  is  maintained 
permanently,  said  evidence  shall,  at  a 
minimum,  be  based  upon  the 
experience  of  participants  who  were 
followed  for  a  period  of  time  after 
completing  the  program  that  is  either: 

(a)  Generally  recognized  by  experts  in 
the  field  of  treating  obesity  as  being  of 
sufficient  length  for  predicting  that 
weight  loss  will  be  permanent,  or 

(bj  Demonstrated  Dy  competent  and 
reliable  survey  evidence  as  being  of 
sufficient  duration  to  permit  such  a 
prediction. 

B.  Representing,  directly  or  by 
implication,  except  through 
endorsements  or  testimonials  referred  to 
in  paragraph  I.E.  herein,  that 
participants  of  any  weight  loss  program 
have  successfully  maintained  weight 
loss,  unless  respondents  disclose, 
clearly  and  prominently,  and  in  close 
proximity  to  such  representation,  the 
statement:  "For  many  dieters,  weight 
loss  is  temporary";  provided,  further, 
that  respondents  shall  not  represent, 
directly  or  by  implication,  that  the 
above-quoted  statement  does  not  apply 
to  dieters  in  respondents'  weight  loss 
program;  provided,  however,  that  a 
mere  statement  about  the  existence, 
design,  or  content  of  a  maintenance 
program  shall  not,  without  more,  be 
considered  a  representation  that 
participants  of  any  weight  loss  program 
have  successfully  maintained  weight 
loss. 

C.  Representing,  directly  or  by 
implication,  except  through  short 
broadcast  advertisements  referred  to  in 
paragraph  I.D.  herein,  and  except 
through  endorsements  or  testimonials 
referred  to  in  paragraph  I.E.  herein,  that 
participants  on  any  weight  loss  program 


have  successfully  maintained  weight 
loss,  unless  respondents  disclose, 
clearly  and  prominently,  and  in  close 
proximity  to  such  representation,  the 
following  information: 

(1)  The  average  percentage  of  weight 
loss  maintained  by  those  participants; 

(2)  The  duration  over  which  the 
weight  loss  was  maintained,  measured 
from  the  date  that  participants  ended 
the  active  weight  loss  phase  of  the 
program,  provided,  further,  that  if  any 
portion  of  the  time  period  covered 
includes  participation  in  a  maintenance 
program(s)  that  follows  active  weight 
loss,  such  fact  must  also  be  disclosed: 
and 

(3)  If  the  participant  population 
referred  to  is  not  representative  of  the 
general  participant  population  for 
respondents'  programs: 

(a)  The  proportion  of  the  total 
participant  population  in  respondent's 
programs  that  those  participants 
represent,  expressed  in  terms  of  a 
percentage  or  actual  numbers  of 
participants,  or 

(b)  The  statement:  "IQuick  Weight 
Loss  Centers)  makes  no  claim  that  this 
Ithese)  resultfsl  is  jare]  representative  of 
all  participants  in  the  IQuick  Weight 
Loss  Centers]  program." 

provided,  further,  that  compliance  with 
the  obligations  of  this  paragraph  I.C.  in 
no  way  relieves  respondents  of  the 
requirement  under  paragraph  I.  A.  of  this 
Order  to  substantiate  any  representation 
about  the  success  of  participants  on  any 
weight  loss  program  in  maintaining 
weight  loss. 

D.  Representing,  directly  or  by 
implication,  in  short  broadcast 
advertisements,  that  participants  of  any 
weight  loss  program  have  successfully 
maintained  weight  loss,  unless 
respondents: 

(1)  Include,  clearly  and  prominently, 
and  in  immediate  conjunction  with 
such  representation,  the  statement: 
"Check  at  our  centers  for  details  about 
our  maintenance  record"; 

(2)  For  a  period  of  time  beginning 
with  the  date  of  the  first  broadcast  of 
any  such  advertisement  and  ending  no 
sooner  than  thirty  days  after  the  last 
broadcast  of  such  advertisement, 
comply  with  the  following  procedures 
upon  the  first  presentation  of  any  form 
asking  for  information  from  a  potential 
client,  but  in  any  event  before  such 
person  has  entered  into  any  agreement 
with  respondents: 

(a)  Give  to  each  potential  client  a 
separate  document  entitled 
"Maintenance  Information,"  which 
shall  include  all  the  information 
required  by  paragraph  I.B.  and 
subparagraphs  I.C.  (lH3)  of  this  Order 


and  shall  be  formatted  in  the  exact  type 
size  and  style  as  the  example  form 
below,  and  shall  include  the  heading 
(Helvetica  14  point  bold),  lead-in  (Times 
Roman  12  point),  disclosures  (Helvetica 
14  point  bold),  acknowledgment 
language  (Times  Roman  12  point),  and 
signature  block  therein;  provided, 
further,  that  no  Information  in  addition 
to  that  required  to  be  included  in  the 
document  required  by  this  subparagraph 
ID.  (2)  shall  be  included  therein; 

Maintenance  Information 

You  may  have  seen  our  recent  ad 
about  maintenance  success.  Here's  some 
additional  information  about  our 
maintenance  record. 

[Disclosure  of  maintenance  statistics 

goes  here .  For  many  dieters. 

weight  loss  is  temporary. 

I  have  read  this  notice. 


(Client  Signature)  (Date) 

(b)  Require  each  potential  client  to 
sign  such  document;  and 

(c)  Give  each  client  a  copy  of  such 
document;  and 

(3)  Retain  in  each  client  file  a  copy  of 
the  signed  maintenance  notice  required 
by  this  paragraph;  provided,  further, 
that: 

(i)  Compliance  with  the  obligations  of 
this  paragraph  I.D.  in  no  way  relieves 
respondents  of  the  requirement  under 
paragraph  I.A.  of  this  Order  to 
substantiate  any  representation  about 
the  success  of  participants  on  any 
weight  loss  program  in  maintaining 
weight  loss; 

(ii)  Respondents  must  comply  with 
both  paragraph  I.D.  and  paragraph  I.C. 
of  this  Order  if  respondents  include  in 
any  such  short  broadcast  advertisement 
a  representation  about  maintenance 
success  that  states  a  number  or 
percentage,  or  uses  descriptive  terms 
that  convey  a  quantitative  measure  such 
as  "most  of  our  customers  maintain 
their  weight  loss  long-term"; 
provided,  however,  that  the  provisions 
of  paragraph  LD.  shall  not  apply  to 
endorsements  or  testimonials  referred  to 
in  paragraph  I.E.  herein. 

E.  Using  any  advertisement 
containing  an  endorsement  or 
testimonial  about  weight  loss  success  or 
weight  loss  maintenance  success  by  a 
participant  or  participants  of 
respondents'  weight  loss  programs  if  the 
weight  loss  success  or  weight  loss 
maintenance  success  depicted  in  the 
advertisement  is  not  representative  of 
what  participants  of  respondents* 
weight  loss  programs  generally  achieve, 
unle.ss  respondents  disclose,  clearly  and 
prominently,  and  in  close  proximity  to 
the  endorser's  statement  of  his  or  her 
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weight  loss  success  or  weig  it  loss 
maintenance  succes.s: 

(1)  What  the  generally  e.x  »ected 
success  would  be  for  QWLC  -Ga. 
customers  in  losing  weight  )r 
maintaining  achieved  weigh  t  loss; 
provided,  however,  that  the  generally 
expected  success  for  QWLC  Ga. 
customers  may  exclude  tho;  e  customers 
u'ho  dropped  out  of  the  pro  [ram  within 
two  weeks  of  their  entrance  or  who 
were  unable  to  complete  the  program 
due  to  illness,  pregnancy,  o:  change  of 
rt!sidence;  or 

(2)  One  of  the  following  si  atements: 

(a)  "You  should  not  expect  to 
experience  these  results." 

(b)  "This  result  is  not  typi"al.  You 
may  not  do  as  well." 

(c)  "This  result  is  not  typi  ^al.  You 
may  be  less  successful." 

(d)  " 's  success  is  nc  t  typical 

You  may  not  do  as  well." 

(e)  " 's  experience  i.*^  not  typical 

You  may  achieve  less." 

(f)  "Results  not  typical." 

(g)  "Results  not  typical  of  irogram 
participants." 

provided,  further,  that  if  the 
endorsements  or  testimonial  >  covered 
by  this  paragraph  are  made  i  i  a 
broadcast  medium,  any  disc  osure 
required  by  this  paragraph  n  ust  be 
communicated  in  a  clear  anc  prominent 
manner,  and  in  immediate  ci  injunction 
with  the  representation  that  riggers  the 
disclosure; 
provided,  however,  that: 

(i)  For  endorsements  or  tes  timonials 
about  weight  loss  success,  re  jpondwits 
can  satisfy  the  requirements  )f 
subparagraph  I.E.  (1)  by  accurately 
disclosing  the  generally  expe  cted 
success  in  the  following  phrtse:  "Quick 
Weight  Loss  Centers.  Inc.  pailicipants 

lose  an  average  of pounJs  over  an 

average -week  treatment  aeriod"; 

and 

(ii)  If  the  weight  loss  succe  ;s  or 
weight  loss  maintenance  success 
depicted  in  the  advertisemenl  is 
representative  of  what  participants  of  a 
group  or  subset  clearly  defin<  d  in  the 
advertisement  generally  achii  sve,  then, 
in  lieu  of  the  disclosures  reqi  ired  in 
either  subparagraphs  I.E.  (1)  dr  (2) 
herein,  respondents  may  subi  titute  a 
clear  and  prominent  disclosu  -e  of  the 
percentage  of  all  of  respondei  its' 
customers  that  the  group  or  s  ibset 
defined  in  the  advertisement  represents. 

F.  Representing,  directly  or  by 
implication,  that  the  price  at  vhich  any 
weight  loss  program  can  be  p  irt;hased  is 
the  only  cost  associated  with  osing 
weight  on  that  program,  unle;  s  such  is 
the  case. 

G.  Representing.  dire<;tly  or  by 
implication,  the  price  at  whic  i  any 
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weight  loss  program  can  be  purchased, 
unless  respondents  disclose,  clearly  and 
prominently,  either: 

(1)  In  close  proximity  to  such 
representation,  the  existence  and 
amount  of  all  mandatory  fees  associated 
with  the  program  offered;  or 

(2)  In  immediate  conjunction  witli 
such  representation,  one  of  the 
following  statements: 

(a)  "Plus  the  cost  of  (list  of  products 
or  services  that  participants  must 
purchase  at  additional  cost)";  or 

(b)  "Purchase  of  (list  of  products  or 
ser\-ices  that  participants  must  purchase 
at  additional  cost]  required"; 
provided,  further,  that  in  broadoist 
media,  if  the  representation  that  triggers 
any  disclosure  required  by  this 
paragraph  is  oral,  the  required 
disclosure  must  also  be  made  orally 

H.  Failing  to  disclose  over  the 
telephone,  foi  a  period  beginning  with 
the  date  of  any  advertisement  of  the 
price  at  which  any  weight  loss  program 
can  be  purchased  and  ending  no  sooner 
than  180  days  after  the  last 
dissemination  of  such  advertisement,  to 
consumers  who  inquire  about  the  cost  of 
any  weight  loss  program,  or  are  told 
about  the  cost  of  any  weight  loss 
program,  the  existence  and  amount  of 
any  and  all  mandatory  costs  or  feas 
associated  with  participation  in  the 
program;  provided,  however,  that 
respondents  may  satisfy  this 
requirement  by  directing  their  weight 
loss  centers  to  disclose  the  information, 
by  providing  the  center  personnel  with 
suggested  languagfe  to  be  used  when 
responding  to  phone  inquiries  and  by 
making  their  best  efforts  to  ensure 
compliance  with  their  directive  to 
disclose  price  information  over  the 
telephone. 

I.  Representing,  directly  or  by 
implication,  that  prospective 
participants  in  respondents'  weight  loss 
programs  will  reach  a  specified  weight 
within  a  specified  time  period,  unless  at 
the  time  of  making  such  representation, 
respondents  possess  and  rely  upon 
competent  and  reliable  scientific 
evidence  substantiating  the 
representation. 

I.  Representing,  directly  or  by 
implication,  the  average  or  typical  rate 
or  speed  at  which  any  participant  on 
any  weight  loss  program  has  lost  or  will 
lose  weight,  unless  at  the  time  of 
making  any  such  representation, 
respondents  possess  and  rely  upon 
competent  and  reliable  scientific 
evidence  that  substantiates  the 
representation. 

K.  Failing  to  disclose,  clearly  and 
prominently,  either  (1)  to  each 
participant  who.  after  the  first  two 


weeks  on  the  program,  is  experiencing 
average  weekly  weight  loss  that  e.xceeds 
two  percent  (2%)  of  said  participant's 
initial  body  weight,  or  three  pounds, 
whichever  is  less,  for  at  least  two 
consecutive  weeks,  or  (2)  in  writing  to 
all  participants  when  they  enter  the 
program,  that  failure  to  follow  the 
program  protocol  and  eat  all  of  the  food 
re<:ommended  may  involve  the  risk  of 
developing  serious  health 
complications. 

L.  Misrepresenting,  directly  or  by 
imphcation.  the  performance,  efficacy, 
or  safety  of  any  weight  loss  program. 

// 

It  is  further  prdered  that  respondents 
shall  notify  the  Commission  at  lea.st 
thirty  (30)  days  prior  to  the  effective 
dale  of  any  proposed  change  in  the 
corporate  respondent  such  as 
dissolution,  assignment,  or  sale 
resulting  on  the  emergency  of  a 
successor  corporation(s),  the  creation  or 
dissolution  of  subsidiaries,  or  any  other 
change  in  the  corporation(s)  that  may 
affect  compliance  obligations  arising  out 
of  this  Order. 

/// 

It  is  further  ordered  that  respondent 
Don  K.  Gearheart  shall  promptly  notify 
the  commission  of  the  discontinuance  of 
his  present  business  or  employment  and 
of  this  affiliation  with  a  new  business  or 
employment.  In  addition,  for  a  period  of 
three  (3)  years  from  the  service  date  of 
this  Order,  the  individual  respondent 
shall  promptly  notify  the  Commi.ssion  of 
each  affiliation  with  a  new  business  or 
employment  whose  activities  relate  to 
the  advertising,  promotion,  offering  for 
.sale,  or  sale  of  any  vveight  loss  program. 
When  so  required  under  this  paragraph, 
each  such  notice  shall  include  the 
individual  respondent's  new  business 
address  and  a  statement  of  the  nature  of 
the  business  or  employment  in  which 
the  individual  respondent  is  newly 
engaged,  as  well  as  a  description  of  the 
individual  respondent's  duties  and 
responsibilities  in  connection  with  the 
business  or  employment.  The  expiration 
of  the  notice  provision  of  this  paragraph 
shall  not  affect  any  other  obligation 
arising  under  this  Order. 

[V 

It  is  further  ordered  that  for  three  (3) 
years  after  the  last  date  of  dissemination 
of  any  representation  covered  by  this 
Order,  respondents,  or  their  successors 
and  assigns,  shall  maintain  and  upon 
request  make  available  to  the  Federal 
Trade  Commission  for  inspection  and 
copying: 


.A.  All  materials  po.s.ses.sed  and  relied 
upon  to  substantiate  any  such 
representation;  and 

B.  All  tests,  reports,  studies,  .surveys, 
demonstrations,  or  other  evidence  in 
their  possession  or  control  that 
contradict,  qualify,  or  call  into  question 
such  representation,  or  the  basis  relied 
upon  for  such  representation,  including 
complaints  from  consumers. 


It  is  further  ordered  that  respondents 
shall  distribute  a  copy  of  this  Order  to 
each  of  their  officers,  agents, 
representatives,  independent 
contractors  and  employees  who  are 
involved  in  the  preparation  and 
placement  of  advertisements  or 
promotional  materials  or  in 
communication  with  customers  or 
prospective  customers  or  who  have  any 
responsibilities  with  re.spect  to  the 
subject  matter  of  this  Order:  and,  for  a 
period  of  three  (3)  years  from  the  date 
of  entry  of  this  Order,  distribute  same  to 
all  future  such  officers,  agents, 
lepresentatives.  independent 
contractors  and  employees. 

It  is  further  ordered  that  respondents 
shall,  within  sixty  (60)  days  after  the 
date  of  service  of  this  Order,  file  with 
the  Commission  a  report,  in  writing, 
setting  forth  in  detail  the  manner  and 
form  in  which  they  have  complied  with 
this  Order. 

Analysis  of  Proposed  Consent  Order  To 
Aid  Public  Comment 

The  Federal  Trade  Com.T.ission  has 
accepted  for  comment  three  separate 
proposed  consent  orders  with  the 
following:  (1)  Doctors  Medical  Weight 
Loss  Centers,  Inc.  ("DMWLC ').  Dot:tors 
Weight  Loss  Centers,  Inc.  ("DWLC"), 
and  Joyce  A.  Schuman  ("Schuman"):  (2) 
Quick  Weight  Loss  Centers.  Inc.,  a 
Georgia  corporation  ("QWLC-Ga. '),  and 
Don  K.  Gearheart  ("Gearheart");  and  (3) 
Quick  Weight  Loss  Centers,  Inc..  a  Texas 
corporation  ("QWLC-Tex."),  Gearheart, 
and  Schuman.  Under  the  direction  and 
control  of  Gearheart  and  Schuman,  the 
companies  marketed  similar  low-calorie 
diet  programs  through  weight  loss 
centers  in  Florida,  Georgia,  and  Texas, 
and  used  substantially  similar 
advertisements  and  promotional 
materials  to  do  so. 

The  Commission  has  placed  the 
proposed  orders  on  the  public  record  for 
sixty  days  for  comment  by  interested 
persons.  Comments  received  during  this 
period  will  become  part  of  the  public 
record.  After  sixty  days,  the 
Commission  will  again  review  the  three 
agreements  and  decide  whether  it 
should  withdraw  from,  or  make  final, 
any  or  all  of  the  proposed  orders. 


The  Commission's  three  complaints 
charge  that  all  of  the  proposed 
respondents  deceptively  promoted  the 
efficacy  and  price  of  their  diet  programs, 
the  rate  at  which  their  customers  lose 
weight,  and  used  deceptive  monitoring 
practices.  The  complaint  against 
QWLC-Tex.,  Gearheart,  and  Schuman 
also  charges  that  they  deceptively 
promoted  the  qualifications  of,  and 
supervision  offered  by,  their  staff. 

Efficacy 

The  Commission's  three  complaints 
first  charge  that  all  of  the  proposed 
respondents  failed  to  substantiate 
claims  that  their  customers  typically  are 
successful  in  reaching  and  maintaining 
their  goal  weight. 

The  agreed-to  orders  seek  to  address 
these  charges  in  several  ways.  First,  the 
proposed  orders  simply  prohibit 
representations  about  the  success  of 
customers  in  achieving  or  maintaining 
weight  loss,  unless  proposed 
respondents  have  and  rely  upon 
competent  and  reliable  scientific 
evidence  to  substantiate  the 
representations.  (K  LA.)  For 
representations  that  any  weight  loss 
achieved  or  maintained  through  weight 
loss  programs  is  typical  or 
representative  of  all,  or  any  subset,  of 
customers,  the  required  "competent  and 
reliable  scientific  evidence"  must  be 
based  upon  a  sample  of  (1)  all  customers 
who  entered  the  diet  programs,  where 
the  representation  relates  to  such 
customers,  or  (2)  all  customers  who 
completed  a  particular  phase  of  a  diet 
program,  or  the  entire  program,  where 
the  representation  relates  only  to  such 
customers,  it  LA.  {!))  for 
representations  that  any  weight  loss  is 
maintained  long-term,  the  supporting 
evidence  must  be  based  upon  the 
experience  of  customers  who  were 
followed  for  at  least  two  years  after  they 
completed  the  maintenance  phase  of  the 
diet  programs  (or  earlier  termination,  as 
applicable).  (TILA.  (2))  For 
representations  that  any  weight  loss  is 
maintained  permanently,  the  required 
evidence  must  be  based  upon  the 
experience  of  customers  who  were 
followed  for  a  period  of  time  that  is 
either  (1)  generally  recognized  by 
experts  in  the  field  of  treating  oliesity  as 
being  of  sufficient  length  to  predict  that 
weight  loss  will  be  maintained 
permanently,  or  (2)  demonstrated  by 
competent  and  reliable  survey  evidence 
as  being  of  sufficient  length  to  permit 
such  a  prediction.  (^I.A.  (3)) 

The  proposed  orders  also  prohibit 
proposed  respondents  from  representing 
that  customers  of  any  weight  loss 
program  have  successfully  maint.iined 
weight  loss,  unless  they  al.so  di.sclose 


that  "for  many  dieters,  weight  loss  is 
temporary"  {%  LB),  as  well  as  the 
following  factual  information:  (1)  The 
average  percentage  of  weight  loss 
maintained  by  those  customers;  (2)  the 
duration  over  which  the  weight  loss  was 
maintained,  measured  from  the  date  that 
customers  ended  the  active  weight  loss 
phase  of  the  program;  and  (3)  if  the 
customers  referred  to  are  not 
representative  of  the  general  cu.stomer 
population  of  respondents'  programs, 
either  (a)  the  proportion  of  the  total 
customer  population  in  respondents' 
programs  that  those  customers 
represent,  or  (b)  the  statement  that 
proposed  respondents  make  no  claim 
that  the  results  are  representative  of  all 
participants  in  their  programs.  (1 1.C) 

The  proposed  orders  hjrther  prohibit 
representations,  in  broadcast 
adverti.sements  of  thirty  seconds  or  less, 
that  participants  of  any  weight  loss 
program  have  successfully  maintained 
weight  loss,  unless  proposed 
respondents  also: 

(1)  Include  the  statement:  "Check  at 
our  centers  for  details  about  our 
maintenance  record"; 

(2)  For  a  period  of  time  beginning    " 
with  the  date  of  the  first  broadcast 
advertisement  of  any  such 
advertisement  and  ending  no  sooner 
than  thirty  days  after  the  last  broadcast 
advertisement,  comply  with  the 
following  procedures  for  information 
from  a  potential  client: 

(a)  Give  to  each  potential  customer  a 
separate  document  that  includes  the 
maintenance  infonnation  disclosures 
discussed  above; 

(b)  Require  each  potential  customer  to 
sign  this  document;  and 

(c)  Give  each  customer  a  copy  of  the 
document,  and  retain  a  copy  of  the 
document  (TJI.D.) 

When  proposed  respondents  use 
advertisements  containing  the 
endorsement  or  testimonial  of  one  of 
their  customers  about  weight  loss 
success  or  weight  loss  maintenance 
success,  and  the  success  depicted  in  the 
advertisement  is  not  representative  of 
what  their  customers  generally  achieve, 
the  proposed  orders  also  require 
proposed  respondents  to  disclose  what 
the  generally  expected  success  would  be 
for  customers  of  proposed  respondents 
in  losing  weight  or  maintaining  weight 
loss,  or  one  of  several  alternative 
.statements  that  disclaim  the  typicality 
of  the  success  depicted.  [%  I.E.) 

Fate  of  Weight  Loss 

The  Commission's  three  complaints 
also  charge  that  all  of  the  propo.sed 
respondents  claimed  that  an  appreciable 
number  of  customers  following  their 
diet  programs  typically  lose  weight  at  an 
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average  rate  of  six  or  more 
week,  when  they  did  not  h 
reasonable  basis  for  those 
Commission's  complaints 
DMLVVC/DWLC  and  Sch 
QWLX>Tex..  Gearheart,  an 
also  charge  that  these 
respondents  claimed  that 
following  their  diet 
lose  weight  at  an  average 
pounds  in  thirty  days,  or 
pounds  per  week,  when 
have  a  reasonable  basis  for 

To  remedy  these  practi 
proposed  orders  prohibit 
representations  that 
reach  a  specified  weight  wi 
specified  period  of  time,  w 
and  relying  upon  competent 
reliable  scientific  evidence 
those  claims.  (1  I.I.)  The  pn 
orders  also  prohibit 
about  the  average  or  typica 
speed  at  which  customers 
will  lose  weight,  without  h< 
relying  upon  competent  an< 
scientific  evidence  to  su 
claims.  (1 LJ.) 

Price 

The  complaints  further  al 
proposed  respondents  false  y 
that  the  prices  they  advertis 
diet  programs  were  the  only 
associated  with  losing  wei 
diet  programs,  and  that  the 
such  advertisements  to  disc 
existence  and  amount  of  all 
expenses  was  a  deceptive  pi 

The  proposed  orders  seex 
Jhese  charges  in  several  w 
proposed  orders  prohibit 
that  any  price  is  the  only  th< 
associated  with  losing  wei 
diet  programs.  (%  I.F.)  Seconti 
representing  the  price  of  the 
programs,  the  proposed 
require  proposed  responden 
to  disclose  the  existence  anc 
all  mandatory  fees  associatei 
advertised  diet  programs,  or 
in  one  of  two  ways  that 
required  to  purchase  additi 
products  or  services.  [%  I.G.) 
proposed  orders  require  tele 
disclosures  to  all  prospective 
who  ask.  or  are  otherwise  to 
price  of  their  weight  loss 
about  the  existence  and 
mandatory  fees.  (^  I.H.) 

Monitoring  Practices 

The  complaints  also  chargi  i 
proposed  respondents  e 
deceptive  monitoring 
Proposed  respondents 
customers  to  check  in  with 
loss  centers  three  to  six  time< 
so  that  proposed  respondents 
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monitor  the  weight  loss  progre.ss  of  their 
customers.  Sometimes,  when  the 
customers  checked  in,  they  presented 
the  proposed  respondents  with  weight 
loss  results  indicating  that  they  may  not 
have  been  consuming  all  of  the  food 
recommended  by  proposed  respondent.s. 
The  Commission's  complaints  charge 
that  proposed  respondents'  failure  to 
disclose  that  this  conduct  could  result 
in  serious  health  complications  was  a 
deceptive  practice. 

The  proposed  orders  seek  to  remedy 
this  practice  by  requiring  proposed 
respondents  to  disclose  that  failure  to 
eat  all  of  the  food  recommended  may 
involve  developing  serious  health 
complication;;.  The  proposed  orders 
require  proposed  respondents  to  make- 
this  disclosure  either  (1)  to  all 
customers  in  writing  when  they  start  the 
weight  loss  program,  or  (2)  to  those 
customers  who.  after  their  first  two 
weeks  on  the  diet  program,  average  a 
weekly  weight  loss  that  exceeds  2%  of 
their  initial  body  weight,  or  three 
pounds,  whichever  is  less,  for  two 
consecutive  weeks.  (iI.K.) 

Medical  Supervision 

Finally,  the  Commission's  complaint 
against  QWLC-Tex.,  Gearhart,  and 
Schu.man  charges  that  these  proposed 
respondents  falsely  claimed  that 
customers  who  participated  in  their  diet 
programs  were  monitored  by  health 
professionals. 

The  proposed  order  addresses  this 
allegation  by  prohibiting  untrue 
representations  that  any  weight  loss 
program  is  supervised  or  monitored  by 
health  care  professionals,  or  other 
misrepresentations  about  the  extent  to 
which  any  weight  loss  program  is 
supervised  or  monitored  by  health  care 
professionals.  (Tl  I.L) 

The  purpose  of  this  analysis  is  to 
facilitate  public  comment  on  the  three 
proposed  orders.  This  analysis  is  not 
intended  to  constitute  an  official 
interpretation  of  any  of  the  agreements 
and  proposed  orders,  or  to  modify  in 
any  way  their  terms. 
Donald  S.  Clark. 
Secretary. 
IFR  Doc.  94-13286  Filed  6-1-94;  8:45  ami 
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GENERAL  ACCOUNTING  OFFICE 

Federal  Accounting  Standards 
Advisory  Board;  Meeting 

AGENCY:  General  Accounting  Office. 
ACTION:  Notice  of  meeting. 


SUMMARY:  Pursuant  to  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 


(Pub.  L.  92-463),  as  amended,  notice  is 
hereby  given  that  the  regular  monthly 
mef  ting  of  the  Federal  Accounting 
Standards  Advisory  Board  will  be  held 
on  VVedtTesday.  June  22,  1994  from  1 
p.m.  to  4  p.m.  and  Thursday.  June  2.3, 
from  9  a.m.  to  4  p.m.  in  room  7313  of 
the  General  Accounting  Office.  441  G 
Street  NW.,  Washington,  DC. 

The  agenda  for  the  meeting  includes 
discussions  on  (1)  Stewardship 
reporting  issues,  (2)  the  Cost  Accounting 
Exposure  Draft,  and  (3)  either  the 
Liabilities  Exposure  Draft  or  the 
Revenue  Recognition  Exposure  Draft. 

We  advise  that  other  items  may  be 
added  to  the  agenda:  interested  parties 
should  contact  the  Staff  Director  for 
more  specific  information  and  to 
confirm  the  date  of  the  meeting. 

Any  interested  person  may  attend  the 
meeting  as  an  observer.  Board 
discussions  and  reviews  are  open  to  the 
public. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ronald  S.  Young.  Executive  Staff 
Director.  750  First  Street  NE..  room 
1001,  Washington.  DC  20002,  or  call 
(202)  512-7350. 

Authority:  Federal  Advisory  Committee 
Act.  Pub.  L.  No.  92M63.  Section  10(a)(2).  86 
.Stat.  770,  774  (1972)  (current  version  at  5 
U.S.C.  app.  section  10(a)(2)  (1988);  41  CFK       • 
101-6  1015(1990). 

Dated;  May  26,  1994 
Ronald  S.  Young. 
Executive  Director. 
IFR  Doc.  94-13360  Filed  6-1-94;  8:45  ami 

BILLING  CODE  1610-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Advisory  Committee  on  Immunization 
Practices;  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463).  the  Centers  for  Di.sease 
Control  and  Prevention  (CEX:) 
announces  the  following  committee 
meeting: 

Name:  Advisory  Committee  on 
immunization  Practices. 

Times  and  Dates:  8:30  a.m.-5  p.m.,  June 
29,  1994;  8:30  a.m.-12:45  p.m..  June  30, 
1994. 

Place:  CDC,  Auditorium  A.  Building  2. 
1600  Clifton  Road,  NE,  Atlanta,  Georgia 
30333. 

Status:  Open  to  the  public,  limited  only  by 
the  space  available. 

Purpose:  The  committee  is  charged  with 
advising  the  Director,  CDC,  on  the 
appropriate  uses  of  immunizing  agents. 


Mattere  To  Be  Discussed:  Tiie  committee 
■    will  discuss  implementation  of  the  "Vaccines 
for  Children  Program";  the  scope  of  the 
"Vaccines  for  Children  Program,"  including 
specific  wording  for  hepatitis  B.  second  dose 
Measles.  Mumps,  Rubella  (M.MR)  and  MMR 
ratch-up,  and  influenza  and  pneumococcal 
vaccines  for  high-risk  children;  "Vaccines  for 
Children  Program":  Other  issues  and 
•statement;  status  of  simplification  of  vaccine 
schedule;  adolescent  immunizations; 
Institute  of  Medicine  report  on  vaccine 
safety.  DTP  and  chronic  encephalopathy,  and 
other  vaccines;  proposed  hepatitis  A 
statement;  hepatitis  C;  revised  hepatitis  B 
recommendation:  revision  of  the  varicella 
statement  and  status  of  application  for 
licensure;  revision  of  polio  vaccine 
recommf^ndation;  BCG  update;  cost  benefit 
analysis  of  rotavirus  vaccines;  National 
Vaccine  Advisory  Committee — adult 
immunization;  an  update  on  the  National 
Vaccine  Program:  and  an  update  on  the 
Injury  Compensation  Program  Other  matters 
of  relevance  among  the  (ommittee's 
objectives  may  be  discussed. 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Gloria  A.  Kovach,  Cpmmittee 
Management  Specialist,  CDC  (1-B72), 
1600  Clifton  Road  NE.,  Mailstop  A20, 
Atlanta,  Georgia  30333,  telephone  404/ 
639-3851. 

Dated:  May  25,  1994. 
Williatn  H.  Gimson, 

Acting  Aesociatp  Director  for  Policy 
Coordination,  Centers  for  Disease  Control  and 
Prevention  (CDC). 

(PR  Doc.  94-13376  Filed  6-1-94:  8:45  ami 
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Advisory  Council  lor  the  Elimination  of 
Tuberculosis;  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463).  the  Centers  for  Disease 
Control  and  Prevention  (CDC) 
rnnounces  the  following  council 
meeting. 

Name:  Advisory  Council  for  the 
Elimination  of  Tuberculosis  (ACET). 

Times  and  Dates:  8:30  a.m. — *:30  p.m.. 
June  27. 1994;  8:30  a.m.— 12  noon.  June  28. 
1994. 

Place:  Corporate  Square  Office  Park. 
Corporate  Square  Boulevard,  Building  1 1 . 
room  1413.  Atlanta.  Georgia  30329. 

.Status:  Open  to  the  public,  limited  onlv  by 
the  space  available. 

Purpose:  This  council  advises  and  makes 
recommendations  to  the  Secretary  of  Health 
and  Human  Services,  the  Assistant  Secretary 
for  Health,  and  the  Director,  CDC.  regarding 
the  elimination  of  tuberculosis.  Specifically, 
the  council  makes  recommendations 
regarding  policies,  strategies,  objectives,  and 
priorities:  addresses  the  development  and 
Application  of  new  technologies;  and  reviews 
tiie  extent  to  which  progre.ss  has  been  made 
toward  eliminating  tuberculosis. 


Matters  To  Be  Discussed:  Update  on 
Childhood  Pediatric  TB  Meeting  plans; 
current  research  activities;  tuberculosis  in  the 
foreign-born;  update  on  federal  tuberculosis 
activities;  energy  testing;  the  BCG  statement: 
and  the  Screening  statement. 

Agenda  items  arc  subject  to  change  as 
priorities  dictate. 

Contact  Person  for  More  Information:  Alan 
R.  Hinman.  M.D..  Director,  National  Center 
for  Prevention  Services,  and  Acting 
Executive  Secretan'.  ACET.  1600  Clifton 
Road.  NE..  Mailstop  E-07.  Atlanta.  Georgia 
30333.  telephone  404/639-8000. 

Dated:  May  25.  1994. 
William  H.  Gimson. 

Acting  Associate  Director  for  Policy 
Coordination.  Centers  for  Disease  Control  and 
Prevention  (CDC). 
IFR  Dor.  94-13377  Filed  6-1-94;  8:45  ami 
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Food  and  Drug  Administration 
Advisory  Committee;  Notice  of  Meeting 

AGENCY:  Food  and  Drug  Administration. 

HHS. 

ACTION:  Notice. 


SUMMARY:  This  notice  announces  a 
forthcoming  meeting  of  a  public 
advisory  committee  of  the  Food  and 
Drug  Administration  (FDA).  This  notice 
also  summarizes  the  procedures  for  the 
meeting  and  methods  by  which 
interested  persons  may  participate  in 
open  public  hearings  before  FDA's 
advisory"  committees. 
MEETING:  The  following  advisory 
committee  meeting  is  announced; 

Science  Board  to  the  Food  and  Drug 
Administration 

Date,  tiirte.  and  place.  June  28,  1994. 
8:30  a.m.,  Parklawn  BIdg.,  conference 
rm.  D.  5600  Fishers  Lane.  Rockville. 
MD. 

Type  of  meeting  and  contact  person. 
Closed  committee  deliberations.  8:30 
a.m.  to  9:30  a.m.;  open  committee 
discussion.  9:30  a.m.  to  2:30  p.m.;  open 
public  hearing.  2:30  p.m.  to  3:30  p.m., 
unless  public  participation  does  not  last 
that  long:  open  committee  discussion, 
3:30  p.m.  to  6  p.m.;  Neil  Wilcox,  Office 
of  the  Senior  Advisor  for  Science  (HF- 
33),  Food  and  Drug  Administration. 
56G0  Fishers  Lane.  Rockville.  MD 
20857.  301-443-5839. 

General  function  of  the  board.  The 
board  provides  advice  primarily  to  the 
agency's  Senior  Science  Advisor  and,  as 
needed,  to  the  Commissioner  and  other 
appropriate  officials  on  specific 
complex  and  technical  issues  as  well  as 
emerging  issues  within  the  scientific 
community  in  industry  and  academia. 
Additionally,  the  board  provides  advice 


to  the  agency  on  keeping  pace  with 
technical  and  scientific  evolutions  in 
the  fields  of  regulatory  science;  on 
formulating  an  appropriate  research 
agenda;  and  on  upgrading  its  scientific 
and  research  facilities  to  keep  pace  with 
these  changes.  It  also  provides  a  means 
for  critical  review  of  agency  sponsored 
intramural  and  extrarnuralscientific 
research  programs. 

Agendo — (Dpen  public  hearing. 
Interested  persons  may  present  data, 
information,  or  views,  orally  or  in 
writing,  on  issues  pending  before  the 
board.  Those  desiring  to  make  formal 
presentations  must  notify  the  contait 
person  before  June  14,  1994,  and  submit 
a  brief  statement  of  the  general  nature  of 
the  evidence  or  arguments  they  wish  to 
present  and  the  names  and  addresses  of 
proposed  participants.  Each  presenter 
will  be  limited  in  time  and  not  all 
requests  to  speak  may  be  able  to  be 
accommodated.  All  written  statements 
submitted  in  a  timely  fashion  will  be 
provided  to  the  board. 

Open  committee  discussion.  The 
board  will  discuss  issues  relevant  to 
toxicity  testing  and  their  potential 
impact  on  the  scientific  effectiveness  of 
the  agency.  The  discussion  is  designed 
to  give  the  agency  direction  for  future 
program  development. 

Closed  committee  deliberations.  The 
board  will  discuss  information 
concerning  nominations  for  the  FDA 
award  for  scientific  achievement,  that  if 
discussed  in  public  would  disclose 
information  of  a  personal  nature  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacv  (5  U.S.C 
552b(c)(6)). 

Each  public  advisory  committee 
meeting  listed  above  may  have  as  many 
as  four  separable  portions:  (1)  An  open 
public  hearing.  (2)  an  open  committee 
discussion,  (3)  a  closed  presentation  of 
data,  and  (4)  a  closed  committee 
deliberation.  Every  advisory  committee 
meeting  shall  have  an  open  public 
hearing  portion.  Whether  or  not  it  also 
includes  any  of  the  other  three  portions 
will  depend  upon  the  specific  meeting 
involved.  The  dales  and  times  reserved 
for  the  separate  portions  of  each 
committee  meeting  are  listed  above. 

The  open  public  hearing  portion  of 
each  meeting  shall  be  at  least  1  hour 
long  unless  public  participation  does 
not  last  that  long.  It  is  emphasized, 
however,  that  the  1  hour  time  limit  for 
an  open  public  hearing  represents  a 
minimum  rather  than  a  maximum  time 
for  public  participation,  and  an  open 
public  hearing  may  last  for  whatevei 
longer  period  the  committee 
chairperson  determines  will  facilitate 
the  committee's  work. 
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the  open  portion  of  the  meeting  may  be 
requested  in  writing  from  the  Freedom 
of  information  Office  (address  above) 
beginning  approximately  90  days  after 
the  meeting. 

The  Commissioner  has  determined  for 
the  reasons  stated  that  those  portions  of 
the  advisory  committee  meetings  so 
designated  in  this  notice  shall  be  closed. 
The.Federal  Advisory  Committee  Act 
(FACA)  (5  U.S.C.  app.  2. 10(d)),  permits 
such  closed  advisory  committee 
meetings  in  certain  circumstances. 
Tho.se  portions  of  a  meeting  designated 
as  closed,  however,  shall  be  closed  for 
the  shortest  possible  time,  consistent 
with  the  intent  of  the  cited  statutes. 

The  FACA,  as  amended,  provides  that 
a  portion  of  a  meeting  may  be  closed 
where  the  matter  for  discussion  involves 
a  trade  secret:  commercial  or  financial 
information  that  is  privileged  or 
confidential;  information  of  a  personal 
nature,  disclosure  of  which  would  be  a 
clearly  unwarranted  invasion  of 
personal  privacy;  investigatory  files 
compiled  for  law  enforcement  purposes; 
information  the  premature  disclosure  of 
which  would  be  likely  to  significantly 
frustrate  implementation  of  a  proposed 
agency  action;  and  information  in 
certain  other  instances  not  generally 
relevant  to  FDA  matters. 

Examples  of  portions  of  FDA  advisory 
committee  meetings  that  ordinarily  may 
be  closed,  where  necessary  and  in 
accordance  with  FACA  criteria,  include 
the  review,  discussion,  and  evaluation 
of  drafts  of  regulations  or  guidelines  or 
similar  preexisting  internal  agency 
documents,  but  only  if  their  premature 
disclosure  is  likely  to  significantly 
frustrate  implementation  of  proposed 
agency  action;  review  of  trade  secrets 
and  confidential  commercial  or 
financial  information  submitted  to  the 
agency;  consideration  of  m.atters 
involving  investigatory  files  compiled 
for  law  enforcement  purposes;  and 
review  of  matters,  such  as  f>ersonnel 
records  or  individual  patient  records, 
where  disclosure  would  constitute  a 
clearly  unwarranted  invasion  of 
personal  privacy. 


Examples  of  portions  of  FDA  advisory 
committee  meetings  that  ordinarily  shall 
not  be  closed  include  the  review, 
discussion,  and  evaluation  of  general 
preclinical  and  clinical  test  protocols 
and  procedures  for  a  class  of  drugs  or 
devices;  consideration  of  labeling 
requirements  for  a  class  of  marketed 
dnigs  or  devices:  review  of  data  and 
information  on  specific  investigational 
or  marketed  drugs  and  devices  that  have 
previously  been  made  public; 
presentation  of  any  other  data  or 
information  that  is  not  exempt  from 
public  disclosure  pursuant  to  the  FACA. 
as  amended;  and.  deliberation  to 
formulate  advice  and  recommendations 
to  the  agency  on  matters  that  do  not 
independently  justify  closing. 

This  notice  is  issued  under  section 
10(a)(1)  and  (2)  of  the  Federal  Advisory 
Committee  Art  (5  U.S.C.  app.  2),  and 
FDA's  regulations  (21  CFR  part  14)  on 
advisory  committees. 

Dated:  May  25.  1994. 
Linda  A.  Suydam. 

Interim  Deputy  Commissioner  for  (Jf)erations 
IFR  Doc.  94-13330  Filed  5-1-94:  8:45  ami 

BILLING  COOE  4160-«1-F 


Health  Care  Financing  Administration 

Privacy  Act  of  1974;  System  of 
Records;  Correction 

AGENCY:  Department  of  Health  and 
Human  Ser\'ices,  Health  Care  Financing 
Administration. 

ACTION:  Correction  to  the  notice 
published  for  the  National  Claims 
History  Privacy  Act  System  of  Records. 

SUMMARY:  In  the  notice  document  94- 
9804  appearing  on  page  19181.  in  the 
issue  of  Friday,  April  22.  1994. 
appendix  A  was  inadvertently  left  out. 
We  are  publishing  the  Appendix  below 

Dated:  May  23.  1994 
Richard  A.  DeMeo, 

Privacy  Ad  Officer.  Health  (kire  Financing 
Administration. 


Append  x  A.— Data  Elements  Contained  in  the  Quality  of  Care  Medpar  File 


Description 


Encrypted  to  protect  ttie  identity  of  the  bene- 
ficiary. 

1— Sunday  

2 — Monday 
3 — Tuesday 
4 — Wednesday 
5 — Thursday 
6— Friday 
7— Saturday 


Function 


To  determine  the  numt)er  of  stays  for  a  t)ene- 
fictary. 

To  facilitate  a'-alysis  of  admission  patterns 
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Appendix  A.-Data  Elements  Contained  in  the  Quality  of  Care  Medpar  FiLE-Continued 


Data  element 


3.  Sex 


4.  Medicare  Status  Code 


Description 


reason  for  t>eneficiary's  entitle- 


5.  Discharge  Destination 


6.  Medicare  Provider  Number 


7.  Date  of  Admission  

8.  Date  of  Discharge 

9.  Length  of  Stay  

10.  Intensive  Care  and 
Days. 

t1.  Total  Charges  


Coronary  Care 


—male  

—female 
— unknown 
Code  to  show 

ment. 

—aged  without  ESRD 
—aged  with  ESRD 
— disabled — without  ESRD 
—disabled  with  ESRD 
—ESRD  only 

— To  home,  self  care  

— To  short-term  hospital 

—To  SNF 

— To  other  type  facility 

— To  home -health  service 

— Left  against  medical  advice 

—Died 

— Still  a  patient 

Identification  number  of  hospital 


Function 


Date,  plus/minus  1  to  20  days*  

Date,  plus/minus  1  to  20  days" 

Numtier  of  days  in  hospital  stay 

Days  in  special  care  units  of  hospitals 


12.  Routine  Accommodation  Charges. 

13.  Intensive  Care  and  Coronary  Care 
Charges. 

14.  Total  Department  (Ancillary)  Charges. 
15  Operating  Room  Charges 

16.  Pharmacy  Charges. 

1 7.  Lakxiratory  Charges. 

18.  Radiology  Charges. 

19.  Supplies  Charges. 

20.  Anesthesia  Charges. 

21    Inhalation  Therapy  Charges. 

22.  Principal  and  Other  Diagnosis  Codes 


All  charge  fields  (fields  11-21)  are  in  whole  dol- 
lars 


23.  Surgical  Codes 

24.  Date  of  Surgery 


25.  Blood  Furnished 

26  Diagnosis  Related  Group 


27.  Date  of  death 

28.  Urbaa'rural  residence 


29.  Zip-Code  

30  Special  Unit  Code 


Five  ICD-9-CM  Codes 


Three  ICD-9-CM  Volume  3  codes 
Date  plus'minus  1  to  20  days*  


Numt)er  of  pints 
DRG1-DRG475 


31.  Beneficiary  State  of  Residence' 

32.  Source  of  Admission 


Date,  plus/minus  1  to  20  days*  

1=urt)an 

2=rural !1^!!!!""!I"!^""!"!^'"!^! 

5  digit  zip  

S — Psychiatric  Unit  ]      ' ..." 

T— Rehabilitation  Unit 
U — Swing-bed  Hospital 
V— Alcohol'Drug  Unit  Blank 

Two-position  SSA  numeric  code  

Admission  Type  1 .  2,  or  3:  

1 — Physician  Referral 

2— Clinic  Referral 

3— HMO  Referral 

4— Transfer  from  Hospital 

5— Transfer  from  SNF 

6— Transfer  from  Another  Health  Care  Facility 

7 — Emergency  Room 

8 — Court'Law  Enforcement 

9 — Unknown  Admission  Type  4: 

1 — Normal  Delivery 

2 — Premature  Delivery 

3— Sick  Baby 

4 — Extramural 

5 — Unknown 


To  measure  sex-tased  differences. 

To  examine  effectiveness  of  care  for  different 
categories  of  Medicare  beneficianes. 


To  group  stays  into  Diagnosis  Related  Groups 
(DRGs) 


To  allow  for  review  of  care  on  an  institution-spe- 
cific basis. 

To  measure  inten/als  between  hospital  episodes. 

To  measure  intervals  between  hospital  episodes 

To  examine  days  of  care. 

To  measure  outcomes  in  and  use  of  special  care 
units. 

Charge  fields  11-21  are  included  in  measure  rel- 
ative resource  use  across  cases 


FielOs  22-23  are  included  to  identify  diagnostic/ 
surgical  information  and  to  group  stays  into 
DRGs. 

To  measure  intervals  between  admission/dis- 
charge ana  surgery 

To  measure  outcomes. 

To  define  diagnostic  groups  used  m  the  Prospec- 
tive Payment  System. 

To  determine  mortality  rates. 

To  examine  variations  in  care  in  urban  and  rural 
areas. 

To  examine  vanations  in  care  m  small  areas. 

Distinguishes  PPS-exempt  unit  records 


To  facilitate  seasonal  migration  studies. 
To  allow  analysis  of  admissions  and  episodes  of 
care 
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-Data  Elements  Contained  in  the  Quality  of  Care  Medpar  File— Continued 


Data  elemeRt 


33.  Type  o(  Admission 


34.  Number  of  Diagnosis  Code  5 

35.  Number  of  Surgical  Codes 

36.  Actual  Age  


*The  same  random  number 
ber  will  range  from  z  1  through 


mW  be  added  to  all  dates  m  every  discharge  record  occurring  for  a  beneficiary  dunng  the  year.  The  random  nunv 


11 


The  following  subsets  vv 
available  (no  combinations 
States:  one  to  five  DRGs;  or] 
ICD-9-CM  codes;  and  stan 
subsamples  (3.  10,  or  20  pefcen 
[FR  Doc.  94-13331  Filed  6-1 
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rteeting  will 
ne  14  from 
15  from  8 
rf>vievv, 
individual 
ications  and 
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Notice  of  Meeting  of  the  Genome 
Research  Review  Commitljee 

Pursuant  to  Public.  Law 
r.otice  is  hereby  given  of  th 
the  Genome  Research  Revi 
Committee,  National  Cente 
Genome  Research,  June  1 
the  Hotel  Washington. 
Avenue  at  515  15th  Street 
Washington,  DC. 

In  accordance  with  the  p 
forth  in  sections  552b(c)(4) 
5=i2b(c)(6),  title  5,  U.S.C.  a 
o!  Public  Law  92-4fi3.  the 
be  closed  to  the  public  on  J 
5  p.m.  to  recess  and  on  Jun 
a.m.  to  adjournment  for  the 
discussion  and  evaluation 
grant  applications.  Theapp 
the  discussions  could  revea 
(.onfidential  trade  secrets  or  commercial 
property  such  as  patentable  material 
nnd  pe.-^onal  information  c(  ncerning 
individuals  associated  with 
applications,  the  disclosurelof  which 
would  constitute  a  clearly  ufiwarranfed 
invasion  of  personal  privac 

Ms.  Linda  Engel,  Chief,  O^fi 
Scientific  Review,  National 
Human  Genome  Research.  I 
Institutes  of  Health,  buildin 
004,  Bethesda,  Mar\land  2 
402-0838.  will  furnish  the 
agenda,  ro.ster  of  committee 
und  consultants,  and  substa 
program  information  upon  i 
Individuals  who  plan  to  atf 
need  special  assistance,  .sue 
languagejnterpretation  or 
rcra.sonable  accommodation 
<  ontacf  Ms.  Felecia  Tavlor. 
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DescriDtion 


1 — Emergency  

2— Urgent 
3 — Elective 
4 — Newtxjrn 
9 — Unknown 

1  through  5  

1  through  3  

Three-position  age  of  beneficiary  based  on  the 
date  of  admission. 


Function 


To  allow  analysis  of  admissions  and  episodes  of 
care. 


Enable  search  of  diagnosis  fields. 

Enable  search  of  surgical  procedures  fields. 

To  measure  age-based  differences. 


ice  of 
>nfer  for 
ational 
i  38A,  room 
2.(301) 

eeting 
Tiembers 
five 
?quest. 

d  and 

as  sign 

er 

should 
(b01)402- 


0  19 
ri 


e  rt 


01  1 


0838,  two  weeks  in  advance  of  the 
meeting. 

This  notice  is  being  published  less 
than  the  15  days  prior  to  the  meeting 
due  to  the  difficulty  of  coordinating 
schedules. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  No.  93.172.  Human  (Jenomi- 
Research) 

Dated:  May  2.5.  1994. 

Susan  K.  Feldman, 

ComiTiittee  Managfment  Officer,  .\IH. 

|FR  Doc.  94-1.3340  Filed  6-1-94;  8:45  ami 

BILLING  CODE  4140-01-M 


National  Heart,  Lung,  and  Blood 
Institute;  Notice  of  a  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  appendix  2),  notice 
is  hereby  given  of  the  following  Heart. 
Lung,  and  Blood  Special  Emphasis 
Panel  (SEP)  meeting: 

Same  of  SEP;  Review  of  1  Asthma  .■Academic 

Award  (K07)  (Telephone  Conference 

Call) 
Di/fe;  June  23.  1994 
Time:  2  p.m. 
r/ore;5333  VVestb.ird  Avijniie.  Rm.  5.50. 

Bethesda,  Maryland 
Cnntact  Person:  Kathryn  W.  Ballard.  Ph.D.. 

.Scientific  Review  Administrator.  5333 

Westbard  Avenue,  room  550.  Bethesda. 

Maryland  20892.  (301)  594-7450 
Purpn$ef Agenda:  To  review  and  evaluate 

grant  applications. 

The  meeting  will  be  closed  in 
accordance  with  the  provisions  set  forth 
in  section  552b(c)(4)  and  552b(c)(6),  title 
5,  U.S.C.  Applications  and/or  proposals 
and  the  discussions  could  reveal 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material 
and  personal  information  concerning 
individuals  associated  with  the 
applications  and/or  proposals,  the 
disclosure  of  which  would  con.stitute  a 
clearly  unwarranted  invasion  of 
personal  privacy. 

(Catalog  of  Federal  Domestic  .Assistance 
Programs  Nos.  93  837.  Heart  and  Vas<  ular 


Diseases  Research;  93.833,  Lung  Diseases 
Research;  and  93.839,  Blood  Diseases  a.nd 
Resources  Research,  National  Institutes  of 
Health) 

Dated:  May  25.  1994. 
SiLsan  K.  Feldman, 

Committee  Management  Officer,  N!H. 
(FR  Doc.  94-13339  Filed  6-1-94;  8:45  ami 

BILUNG  CODE  4140-01-«l 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[NM-030-71 22-03-8532] 

Proposed  Reestablishment  of  the 
Copper  Flat  Mine  in  Sierra  County,  NM 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  Intent  to  Prepare  an 
Environmental  Impact  Statement  (EIS) 
and  Notice  of  Scoping  Meetings. 

SUMMARY:  Pursuant  to  section  102(2)(C) 
of  the  National  Environmental  Policy 
Act  (NEPA)  of  1969,  as  amended,  the 
Bureau  of  Land  Management  (BLM),  Las 
Cruces  District  Office,  will  be  directing 
the  preparation  of  an  EiS  to  be  prepared 
by  a  third  party  contractor.  The  EIS  will 
describe  the  potential  impacts  of  the 
proposed  re-establi.shment  of  the  Copper 
Flat  open-pit  copper  mining  project 
located  approximately  5  miles  northea.sl 
of  Hillsboro  in  Sierra  County,  New 
Mexico.  The  proposed  Copper  Flat 
Project  would  re-establish  an  open-pit 
copper  mining  operation  at  a  site  that 
was  developed  and  operated  from  April 
1982  to  July  1982.  All  surface  facilities 
were  removed  from  the  site  in  1986  and 
a  BLM-approved  reclamation  plan  was 
implemented.  The  proposed  Copper  Flat 
Project  would  resume  mining  operations 
at  the  site  and  would  reconstruct  the 
associated  processing  facilities.  The 
proposed  project  would  mine  and 
process  an  average  of  16.500  tons  of  ore 
per  day  over  a  proj(K;ted  operating  life 
of  at  least  10  vears. 


The  public  is  invited  to  participate  in 
the  planning  process.  Public  scoping 
meetings  will  be  held  at  the  following 
times  and  locations: 

Time/Date  and  Location 

7  p.m.  June  22,  1994:  Truth  or  Consequences 

flivic  Center.  400  West  Forth  Avenue. 

Truth  or  Consequences.  New  Mexico 
7  p.m.  June  23.  1994:  Hillsboro  Communitv 

Center  (in  the  old  High  School  Buildinj;). 

Hillsboro,  New  Mexico. 

DATES:  Written  comments  on  the 
.     scoping  process  will  be  accepted 
through  July  5,  1994. 
ADDRESSES:  Comments  should  be  sent  to 
Russell  Jentgen.  Bureau  of  Land 
Management,  1800  Marquess.  Las 
Cruces,  New  Mexico  8800.'>. 
FOR  FURTHER  INFORMATION  CONTACT: 
Russell  Jentgen,  BLM  Las  Cruces  Distru  t 
Office,  at  (505)  525-4351. 
SUPPLEMENTARY  INFORMATION:  Gold 
Express  Corporation  submitted  a  Plan  of 
Operations  to  BLM  proposing  to  re- 
establish the  Copper  Flat  Project  in 
1991.  As  required  by  NEPA,  an 
Environmental  Assessment  (EA)  was 
prepared  for  the  proposed  Plan  of 
Operations.  Based  on  comments 
received  on  the  EA  and  BLM's 
evaluation  of  the  environmental  impacts 
described  in  the  EA.  ELM  notified  Gold 
Express  Corporation  by  letter  dated 
October  7,  1993.  that  an  EIS  would  need 
to  be  prepared  before  the  BLM  could 
approve  the  proposed  Plan  of 
Operations.  Alta  Gold  Co.  (Alta) 
acquired  an  option  to  purchase  the 
Copper  Flat  Project  from  Gold  Express 
Corporation  in  July  1993  and  has 
exercised  the  option. 

As  proposed  in  the  Plan  of 
Operations,  the  project  would  be  a 
conventional  open-pit  mining  operation 
with  an  average  daily  production  of 
16,500  tons  of  ore.  Ore  would  be 
crushed  and  processed  on  site  to 
produce  a  copper  concentrate  that 
would  be  transported  off-site  for  further 
processing.  Waste  rock  and  tailings 
produced  by  the  proposed  project 
would  be  placed  in  disposal  facilities 
located  on  site.  Water  for  mining  and 
processing  purposes  would  be  provided 
from  production  wells  located 
approximately  8  miles  east  of  the  mine 
site.  In  addition,  ground  water  entering 
the  pit  would  be  pumped  out  to 
facilitate  mining  operations.  The  project 
is  expected  to  have  a  life  of  at  least  10 
years  and  would  employ  approximately 
150  people. 

During  the  EA  process,  BLM 
identified  four  areas  fo  be  addressed  in 
the  EIS:  (1)  Potentialintpacts  to  the 
ground  water  system  from  pumping  of 
the  production  wells;  (2)  potential 


impacts  to  the  ground  water  system 
from  dewatering  of  the  pit;  (3)' potential 
impacts  on  ground  water  quality  from 
placiment  of  tailings  in  the  tailings 
impoundment;  and,  (4)  potential 
impacts  to  surface  and  ground  vVater 
quality  from  drainage  from  the 
overburden  and  waste  rock  disposal 
areas.  ELM  is  soliciting  comments  on 
these  and  other  Lssues  and  opportunities 
to  be  addressed  in  the  EIS. 

BLM's  scoping  process  for  the  EIS 
will  include:  (1)  Identification  of  issues 
to  be  addressed;  (2)  identification  of 
viable  alternatives,  and  (3)  notifving 
intere.sted  groups,  individuals,  and 
agencies  so  that  additional  information 
concerning  these  issues  can  be  obtained 
The  scoping  process  will  consist  of  a 
news  release  announcing  the  start  of  the 
EIS  process;  letters  of  invitation  to 
participate  in  the  scoping  process;  and 
a  scoping  document  which  further 
clarifies  the  proposed  action  and 
significant  issues  being  considered  to  be 
distributed  to  those  on  the  mailing  list 
and  available  upon  request. 

Datpd:  May  25,  1994 
Kalhy  Eaton. 
Acting  State  Director. 

(FR  Doc.  94-13437  Filed  6-1-94;  8:45  ami 
BILLING  CODE  4310-i:B-M 


(OR-088-04-6332-01;  GP-4-178) 

Motor  Vehicle  Use  Restrictions: 
Oregon 

ACTION:  Motorized  Vehicle  and  OtT- 
Highway  Vehicle  (OHV)  Restriction 
Order  Established:  Molalla  River, 
Clackamas  Resource  Area,  Salem 
Di.strict,  Salem,  Oregon. 


SUMMARY:  Establish  a  motorized  vehicle 
and  OHV  restriction  order  for  areas  on 
BLM-administered  lands  along  the 
Molalla  River,  Clackamas  County. 
Oregon.  Motorized  vehicles  will  be 
prohibited  on  forest  roads,  BLM  trails, 
and  lands  west  of  the  Molalla  Forest 
Road  in  sections  7,  18, 19,  30,  and  31. 
T.  6  S..  R.  3  E..  Willamette  Meridian, 
and  Sections  6.  7.  and  17.  T.  7  S..  R.  3 
E..  Willamette  Meridian.  The  Molalla 
Forest  Road  will  remain  open  for  public 
use. 

Under  special  circumstances,  the  area 
manager  may  authorize  motorized 
vehicle  use  within  closed  areas. 
However,  the  granting  of  motorized 
vehicle  use  within  closed  areas  is  a 
discretionary  matter  and  must  be 
approved  prior  to  the  motorized  vehicle 
or  OHV  activity.  Requests  for  motorized 
vehicle  use  within  closed  areas  must  be 
in  writing  2  weeks  prior  to  the  proposed 


:  Area 

rea. 

and 


activity  and  will  be  considered  on  a 
case-by-case  basis. 

A  copy  of  this  restriction  order  is 
conspicuously  posted  at  the  Salem 
District  Office,  1717  Fabrv  Road,  SE.. 
Salem.  Oregon,  and  at  Bureau  of  Land 
Management  sites  where  other  such 
notices  are  posted. 

This  restriction  order  does  not  apply 
to  any  Federal,  State,  or  local  officer  or 
'any  member  of  an' organized  rescue  or 
fire  fighting  force  actively  involved  in 
the  performance  of  an  olfitial  duiy.  It 
does  not  apply  to  private  forest 
landowners  who  have  existing  easement 
or  road  use  rights  for  access  for  forest 
management  activates.  It  does  not  apply 
to  recreation  u.ses  or  activities  other 
than  motorized  vehicle  or  off-highway 
vehicle  use. 

EFFECTIVE  DATE:  July  1,  1994. 

For  further  information  contac 
Manager,  Clackamas  Resources 
Salem  District  Office,  Bureau  of 
Management,  (503)  375-5646. 
SUPPLEMENTARY  INFORMATION:  This 
restriction  order  is  necessary  fo: 

(1)  Preclude  any  individual  or  :group 
from  using  motorized  vehicles  or  OHVs 
on  trails  or  roads  intended  for  non- 
motorized  activities  with  the  Molalla 
River  Recreation  Corridor  outside  of 
designated  trails,  areas,  or  roads 
designed  for  such  use. 

(2)  Prevent  or  reduce  unacceptable 
sanitary,  erosion,  and  solid  waste 
disposal  problems;  reduce  non-point 
source  pollution  to  the  Mofalla  River,  a 
municipal  water  sourc:e. 

(3)  Prevent  or  reduce  unacceptable 
riparian  vegetation  damage  or  bank 
erosion  along  the  river. 

(4)  Preserve  and  protect  the  natural, 
cultural,  and  scenic  resource  vah  es  of 
the  river  corridor. 

(5)  Reduce  the  incidence  of  hui.ian- 
caused  fires.  littering,  vandalism,  and 
illegal  dumping. 

(6)  Reduce  or  eliminate  conflicts  and 
safety  hazards  between  non-motorized 
recreation  activities  such  as  equestrian 
use,  hiking,  or  bicycling  and  provide  for 
a  full  range  of  recreation  opportunities 
within  the  Molalla  River  Recreation 
Corridor. 

Authority  for  implementing  this 
restriction  order  is  contained  in  tfie 
Code  of  Federal  Regulations,  title  43. 
chapter  II  part  8340,  subparts  8341. 
8342,  8343,  8344  and  part  8360, 
subparts  8364  and  8365.  Any  person 
failing  to  comply  with  the  motorized 
vehicle  and  off-highway  vehicle 
restriction  described  in  this  notice  may 
be  subject  to  a  fine  not  to  exceed  $1,000 
and/or  imprisonment  not  to  exceed  12 
months  as  specified  in  the  Code  of 
Federal  Regulations,  title  43,  chapter  11. 
part  8360  and  8360.0-7. 
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This  restriction  order  is  e 
1 ,  1994.  and  shall  remain  in 
unless  revised,  revoked,  or  n 

Dated:  May  23,  1994. 
Van  Manning. 

District  Manager. 

jFR  Doc.  94-13335  Filed  6-1-94 
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1 


[:D-050-«06A-02;  IDI-29779J 

Notice  Of  Realty  Action;  Rec  eatlon 


ive  July 
ffert 
ended. 


S:45am| 


end  Public  Purposes  (R&PP) 
Classification;  Blaine  Count 

AGENCY:  Bureau  of  Land  M.in; 

Interior. 

ACTION:  Notice. 


SUMMARY:  The  following  publ 
Elaine  County.  Idaho  has  beer 
rxaminetl  and  fo\ind  suitable 
ciassiflr;.::on  and  convuyanct 
Ketchum  Rural  Fire  District 
provisions  of  the  Fecreatinn 
Furposes  Act.  as  amended  (43 
P.69  et  seq).  The  Ketchum  Ru 
District  proposes  to  use  the  la 
fire  station  location. 


u  1 


la 


T.  4  N..  R.  17  E..  Boise  Moridian 
Portion  of  Lot  1.  further  desci 
metes  and  bounds  survey:  Bej 
the  north  V*  comer.  Section  1 
70°43'44'  W..  265.34  feet  to  tl 
POINT  OF  BEGINNING  The.nie 
26°OrOO"E.,  560.51  ft.;  N.  49 
86.76  ft.;  N.  54°1317'  W..  18. 
50''4430'W.,  61.13  ft.;  N.  W% 
97.39  ft.;  N.  15°02  57- VV..9 
63''5300"  E..  107.07  ft.;  to  the 
POINT  OF  BEGINNING,  cont^ 
acres,  more  or  less. 


ection  1: 
bod  by 
inning  at 
Thence  S. 
e  TRUE 

:S. 
47'40"  W., 
34  ft.;  N. 
2'51"W.. 
7ft.;N. 
TRL'E 
ningl.31 


f€d 


At  time  of  patenting,  the  Ian 
carry  a  lot  designation  ba.sed  u 
April  1994  field  resur\ey  of  ih 

The  land  is  not  needed  for 
purposes.  Conveyance  is  consi 
current  Bureau  of  Land  Managi 
and  local  county  planning,  ant 
public  interest. 

The  patent,  when  i.ssued,  wi 
subject  to  the  following  terms, 
conditions  and  reservations: 

1.  Provisions  of  the  Recreati 
Public  Purposes  Act  and  to  alJ 
epplicable  regulations  of  the 
of  the  Interior: 

2.  A  right-of-way  for  ditches 
CTnals  constructed  by  the  au 
Die  United  States; 

3.  All  minerals  shall  be 
the  United  States,  together  with 
right  to  prospect  for,  mine,  and 
the  minerals. 

Detailed  information  regard 
8i  tion  is  available  for  review  at 
office  of  the  Shoshone  District 
Land  Management,  400  West  F 
Shoshone.  Idaho. 
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Upon  publication  of  this  notice  in  the 
Federal  Register,  the  land  will  be 
segregated  from  alj  other  forms  of 
appropriation  under  the  public  land 
Ipws,  including  the  mining  laws,  e.xcept 
for  lease  or  conveyance  under  the 
Recreation  and  Public  Purposes  Act  and 
leasing  under  the  mineral  leasing  laws. 

For  a  period  of  45  days  from  the 
publication  of  this  notice  in  the  Federal 
Register,  interested  parties  may  .submit 
comments  regarding  the  proposed 
conveyance  or  classification  of  the  land 
to  the  District  Manager,  Shoshone 
District  Office,  P.O.  Box  2-B.  Shoshone, 
ID  83352. 

CLASSIFICATION  COMMENTS.  Interested 
parties  may  submit  comments  involving 
the  suitability  of  the  land  for  a  rural  fire 
station.  Comments  on  the  classification 
aru  restricted  to  whether  the  land  is 
p!iysically  suited  for  the  proposal, 
whether  the  use  will  maximize  the 
future  u.se  or  uses  of  the  land,  whether 
tlie  use  is  consistent  with  local  planning 
and  zoning,  or  if  the  use  is  consistent 
w  ith  state  and  federal  programs. 
APPLICATION  COMMENTS:  Interested 
parties  may  submit  comments  regarding 
the  specific  use  proposed  in  the 
application  and  plan  of  development, 
w  iiether  the  BLM  fallowed  proper 
administrative  procedures  in  reaching 
tf.e  decision,  or  any  other  factor  not 
directly  related  to  the  suitability  of  the 
knd  for  a  rural  fire  facility. 

Any  adverse  comments  will  be 
reviewed  by  the  State  Director.  In  the 
absence  of  any  adverse  comments,  the 
classification  will  become  effective  60 
days  from  the  date  of  publication  of  this 
notice  in  the  Federal  Register. 

Dated:  Mny  16,  1994. 
Janis  L.  VanWyhe, 
A  '■.sociotp  District  Manager. 
|FR  Doc.  94-13332  Filed  6-1-94;  8:45  am| 

BILUNG  CODE  431(M»3-M 


Fish  and  Wildlife  Service 

Receipt  of  Application(s)  for  Permit 

The  public  is  invited  to  comment  on 
the  following  application(s)  for  permits 
to  conduct  certain  activities  with  marine 
mammals.  The  application(s)  was/were 
submitted  to  satisfy  requirements  of  the 
Marine  Mammal  Protection  Act  of  1972, 
as  amended  (16  U.S.C.  1361  et  seq.)  and 
the  regulations  governing  marine 
mammals  (50  CFR  part  18). 

Applicant:  Washington  State 
University,  Pullman,  Washington,  PRT- 
789955. 

Type  of  Permit:  Scientific  Research. 

Name  and  Xiimber  nf  Animals:  Polar 
Bear  [Ursus  mahtimiis),  50. 


Srimmary-  of  Activity  to  be 
Authorized:  The  applicant  requests  a 
permit  to  take  collect  blood  and  adipose 
ti.ssue  samples,  collect  vestigial  pre- 
molars, hair  clippings,  claw  tip 
clippings,  tattoo  and  tag  up  to  50  polar 
bears.  The  applicant  also  requests 
authorization  to  radio-collar  and  release 
2  male  and  8  female  polar  bears  to 
monitor  this  species  in  the  North  Pole 
ngion.  Collected  samples  will  be  used 
to  determine  the  levels  of 
organochlorine  and  heavy  metal 
contaminants,  food  chain  dynamics,  and 
ageing. 

Source  of  Marine  Mammals  for 
Besearch:  Wild  polar  bears  of  all  ages 
and  sexes. 

Period  of  Activity:  Through  December 
1394. 

Concurrent  with  the  publication  of 
this  notice  in  the  Federal  Register,  the 
Office  of  Management  .A.uthority  is 
forwarding  copies  of  this  application  to 
the  Marine  Mammal  Commission  and 
thie  Committee  of  Scientific  Advisors  for 
their  review. 

Written  data  or  comments,  requests 
for  copies  of  the  complete  application, 
or  reque.sts  for  a  public  hearing  on  this 
application  should  be  sent  to  the  U.S. 
Fish  and  Wildlife  Service.  Office  of 
Management  Authority,  4401  N.  Fairfax 
Drive,  room  420(c),  Arlington,  Virginia 
22203,  telephone  703/358-2104  or  fax 
703/358-2281  and  must  be  received 
within  30  days  of  the  date  of  publication 
of  this  notice.  Anyone  requesting  a 
hearing  should  give  specific  reasons 
why  a  hearing  would  be  appropriate. 
The  holding  of  such  hearing  is  at  the 
discretion  of  the  Director. 

Documents  and  other  information 
submitted  with  these  applications  are 
available  for  review,  subject  to  the 
requirements  of  the  Privacy  Act  and 
Freedom  of  Information  Act,  by  any 
party  who  submits  a  written  request  for 
a  copy  of  such  documents  within  30 
days  of  the  date  of  publication  of  this 
notice  at  the  above  address. 

Dated:  May  27,  1994. 
Margarel  Tieger, 

Acting  Chief  Branch  of  Permits.  Office  of 

Management  Authority. 

|FR  Doc.  94-13411  Filed  6-1-94;  8:45  ami 

BILUNG  CODE  43'.fr-65-P 


Receipt  of  Applications  for  Permit 

The  following  applicants  have 
applied  for  a  permit  to  conduct  certain 
activities  with  endangered  species.  This 
notice  is  provided  pursuant  to  Section 
10(c)  of  the  Endangered  Species  Act  of 
1973.  as  amended  (16  U.S.C.  1531.  et 
seq.]: 


Applicant:  Wildlife  Conservation 
Society.  Prospect  Park  Wildlife 
Center,  Brooklyn,  NY  11225,  PRT- 
790081. 

The  applicant  requests  a  permit  to 
purchase  in  interstate  commerce  four 
fiyjiale.  captive  born,  white-fronted 
wallabies  {Macropus  parma)  from  the 
Oklahoma  City  Zoo  for  breeding  to 
enhance  the  propagation  and  survival  of 
the  species. 

.^pp/Zconf.  Tigerin  Peare.  Columbus, 
OH.  PRT-790349. 
The  applicant  requests  a  permit  to 
collect  blood  samples  from  50  nesting 
female  and  300  emerging  hatchlings  of 
green  sea  turtles  [Chelonia  mydas)  at 
Melbourne  Beach,  Florida,  for  DNA 
analysis  to  enhance  the  survival  of  the 
species. 

Applicant:  Tortoise  Group,  Las  Vegas. 

NV,  PRT-789731. 
The  applicant  requests  a  permit  to 
euthanize  Desert  tortoises  {Gopherus 
agassizii)  donated  from  the  general 
public.  These  tortoises  will  be  part  of  a 
continual  selection  process  as  needed  to 
remove  those  with  upper  respiratory 
tract  disease  and  to  prevent  tortoise 
numbers  from  exceeding  the  holding 
capacity  of  applicant's  facilities  to 
enhance  the  survival  of  the  species. 
/lpp//co/jt:  Michael  Brandman 

Associates,  Sacramento.  CA.  PRT- 

782274. 

The  applicant  requests  an  amendment 
to  their  current  permit  to  take  (conduct 
focused  field  surveys,  approach  and 
inspect  nests)  the  least  Bell's  vireo 
( l'7reo  bellii  pusillus)  in  Southern 
California  for  the  purpose  of 
determining  the  pre.sence  or  absence  of 
this  species. 

Applicant:  Wildlife  Conservation 
Society,  New  York,  NY.  PRT- 
790230. 

The  applicant  requests  a  permit  to 
import  two  male  and  two  female  Black 
tamarins  {Leontopithecus  chrysopygus) 
from  Fundacao  Parque  Zoologico,  Sao 
Paulo.  Brazil,  to  enhance  the 
propagation  and  survival  of  the  species 
through  breeding. 

Applicant:  Laboratory  of  Molecular 
Systematics.  Washington,  DC,  PRT- 
789980. 

The  applicant  requests  a  permit  to 
import  one  blood  sample  taken  from  a 
captive-held  male  woodrail 
[Tricholimnas  sylvestris)  from  the 
Taronga  Zoo,  Mosman,  Australia,  for 
genetic  research  aimed  to  enhance  the 
survival  of  the  species. 

Applicant:  Greenfalk  Consultants, 
Worthington.  OH.  PRT-790001. 
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The  applicant  requests  a  permit  to 
import  blood,  feathers  and  addled  eggs 
from  Peregrine  falcons  [Falco 
peregrinus)  and  gyrfalcons  [Falco 
nisticolus)  in  the  wild  for  the  purposes 
of  genetic  and  environmental  research 
to  enhance  the  survival  of  the  species. 

Applicant:  Exotic  Feline  Breeding 
Compound  Inc..  Rosamond.  CA 
PRT-790140. 

The  applicant  requests  a  permit^ 
import  two  captive-bred  male  Chinese 
leopards  {Pantbera  pardus  japonensis) 
from  the  Magdeburg  Zoological 
Gardens.  Magdeburg,  Germany,  to 
enhance  the  propagation  and  survival  o 
the  species  through  breeding. 

,4pp/;conf;  Daniel  Varland,  Hoquiam. 
WA.  PRT-790136. 
The  applicant  requests  a  permit  to 
take  (capture,  band,  color  mark,  and 
release)  Peregrine  falcons  [Falco 
peregrinus)  in  Western  Washington,  for 
the  purpose  of  enhancement  of  the 
survival  of  the  species. 

Applicant:  Biosystems  Analysis. 
Tiburon.  CA.  PRT-789996. 
The  applicant  requests  a  permit  to 
take  (capture/release)  the  Cui-ui  sucker 
[Chasmistes  cujus).  Lost  River  sucker 
[Deltistes  luxatus).  Shortnose  sucker 
[Chasmistes  brevirostris),  and  Modoc 
sucker  [Catastomus  microps) 
throughout  the  historic  range  of  the 
species  for  the  purpose  of  determining 
the  presence  or  absence  of  this  species. 

Applicant:  David  Germano,  Bakersfield 
CA,  PRT-789957. 
The  applicant  requests  a  permit  to 
take  (capture/hold/release)  Tipton's 
kangaroo  rat  [Dipodomys  nitrotoides 
nitratoides),  Fresno  kangaroo  rat  [D.  n. 
exilis).  Giant  kangaroo  rat  [D.  ingens). 
and  Blunt-nosed  leopard  lizard 
[Gambelia  sila)  in  Southern  California 
for  the  purpose  of  enhancing  the 
sur\'ival  of  the  species. 

Applicant:  Brian  Foster,  San  Diego  CA, 
PRT-789253. 
The  applicant  requests  a  permit  to 
take  the  California  least  tern  [Sterna 
antillarum  browni)  in  Southern 
California  for  the  purpose  of 
enhancement  of  sur\'ival  of  the  species. 

Applicant:  University  of  California, 
Santa  Barbara,  CA.  PRT-790167. 
The  applicant  requests  a  permit  to 
take  (capture,  hold,  release,  and 
.sacrifice)  the  Tidewater  goby 
[Eucyclogobius  newberryi)  in  Southern 
California  for  the  purpose  of 
determining  the  presence  or  absence  of 
this  species.  Up  to  three  fish  will  be 
.sacrificed  for  voucher  specimens  from 
previously  unknown  areas  where  this 


species  may  occur  for  the  purpose  of 
enhancement  of  the  survival  of  the 
species. 

/»pp//cflnt.- Philip  Behrends,  Solana 
Beach,  CA,  PRT-756268. 
The  applicant  requests  an  amendment 
to  his  current  permit  to  take  (live-trap 
and  relea.se)  the  Pacific  pocket  mouse 
[Perognathus  longimembris  pacificus)  in 
Southern  California  for  species 
identification  and  scientific  research 
aimed  at  the  enhancement  of  sur\ival  of 
the  species. 

Applicant:  World  Center  for  Birds  of 
f  Prey.  Boise,  ID.  PRT-787554. 

Applicant  requests  a  permit  to  import 
one  female  captive-bred  Harpy  eagle 
[Harpia  harpyia)  from  PROFAUNA, 
Venezuela,  to  enhance  the  propagation 
and  sur\'ival  of  the  species  through 
breeding 

Applicant:  Arthur  Mc<k)wan,  Colorado 
Springs,  CO,  PRT-790002. 
The  applicant  requests  a  permit  to 
import  the  .sport-hunted  trophy  of  one 
male  bontebok  [Damalis'^ts  dorcas 
dorcas)  culled  from  the  captive-herd 
maintained  by  Mr.  F.  Bowkar, 
"Thomkoof,  Grahamstown,  South 
Africa,  for  the  purpose  of  enhancement 
of  sua'ival  of  the  species. 

Applicant:  Robert  Patton,  San  Diego. 
CA,  PRT-789255. 
The  applicant  requests  a  permit  to 
take  the  California  least  tern  [Sterna 
antillarum  browni)  in  Southern 
California  for  the  purpose  of 
enhancement  of  survival  of  the  species. 

Applicant:  Elizabeth  Copper,  Coronado 
CA.  PRT-789254. 

The  applicant  requests  a  permit  to 
take  the  California  least  tern  (Sternn        i 
antillarum  browni)  in  Southern  i 

California  for  the  purpose  of 
enhancement  of  survival  of  the  species. 

Written  data  or  comments  should  be 
submitted  to  the  Director,  U.S.  Fish  and 
Wildlife  Service.'Office  of  Management  . 
Authority,  4401  North  Fairfax  Drive, 
room  420(c).  Arlington,  Virginia  22203 
and  must  be  received  by  the  Director 
within  30  days  of  the  date  of  this 
publication. 

Documents  and  other  information 
.submitted  with  the.se  applications  are 
available  for  review,  subject  to  the 
requirements  of  the  Privacy  Act  and 
Freedom  of  Information  Act.  by  any         | 
party  who  submits  a  written  request  for 
a  copy  of  such  documents  to  the 
following  office  within  30  days  of  the 
date  of  publication  of  this  notice:  U.S. 
Fish  and  Wildlife  Service,  Office  of 
Management  Authority.  4401  North 
Fairfax  Drive,  room  420(c).  Arlington. 
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Virginia  22203.  Phone:  (70^/358-2104); 
FAX:  (703/358-2281). 

Dated:  May  27. 1994. 
Margaret  Tieger, 

Acting  Chief.  Branch  ofPermiti  Office  of 

Management  Authority. 

[FR  Doc.  94-13412  Filed  6-1-44;  8:45  am) 

BILUNG  CODE  4310-65-P 


Office  of  Surface  Mining  R^lamation 
and  Enforcement 

information  Collection  Submitted  to 
the  Office  of  Management  ind  Budget 
for  Review  Under  the  Rape  work 
Reduction  Act 

The  proposal  for  the  collection  of 
information  listed  below  ha  ;  been 
submitted  to  the  Office  of  V  magement 
and  Budget  for  approval  un(  er  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35).  ( lopies  of  the 
proposed  collection  of  infor  nation,  the 
related  form  and  explanator  r  material 
may  be  obtained  by  contacti  ig  the 
Bureau's  clearance  officer  at  the  phone 
number  listed  below.  Comments  and 
suggestions  on  the  requirem  ;nts  should 
be  made  directly  to  the  Bure  au 
clearance  officer  listed  beloi  f  and  to  the 
Office  of  Management  and  Budget, 
Papenvork  Reduction  Project  (1029- 
0102).  Washington.  DC  205C  3. 
telephone  202-395-7340. 

Title:  Areas  Designated  by  A  ct  of 
Congress,  30  CFR  part  761 

0MB  Number:  1029-0102 

Abstract:  30  CFR  part  761  al  ows  coal 
mining  companies  to  submit 
documentation  that  demo;  istrates  it 
meets  the  definition  of  Va  id  Existing 
Rights  (VER)  to  mine  coal  n  an  area 
prohibited  by  the  Surface  fining 
Control  and  Reclamation  Act  of  1977 
(SMCRA).  OSM  will  use  tl  e 
information  in  making  a  V  iR 
determination. 

Bureau  Form  Number:  None 

Frequency:  On  occasion 

Description  of  Respondents:  ndividual 
coal  mining  companies 

Annual  Responses:  40 

Annual  Burden  Hours:  8,400 

Estimated  Completion  Time:  210  hours 

Bureau  clearance  officer:  Joh  n  A. 
Trelease  (202)  343-1475. 

Dated:  March  10. 1994. 
Andrew  F.  DeVito, 

Chief,  Branch  of  Environmental  c  nd 

Economic  Analysis. 

(FR  Doc  94-13413  Filed  6-1-94  8:45  am) 

BILUNG  CO06  4310-OS-M 


Information  Collection  Submitted  to 
the  Office  of  Management  and  Budget 
for  Review  Under  the  Paperwork 
Reduction  Act 

The  proposal  for  the  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  approval  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35).  Copies  of  the 
proposed  collection  of  information,  the 
related  form  and  explanatory  material 
may  be  obtained  by  contacting  the 
Bureau's  clearance  officer  at  the  phone 
number  listed  below.  Comments  and 
suggestions  on  the  requirements  should 
be  made  directly  to  the  Bureau 
clearance  officer  listed  below  and  to  the 
Office  of  Management  and  Budget, 
Paperwork  Reduction  Project  (1029- 
0033),  Washington,  DC  20503, 
telephone  202-395-7340. 
Title:  Part  772— Requirements  for  Coal 

Exploration 
OMB  Number:  1029-0033 
Abstract:  The  requirements  in  section 
512  of  Public  Law  95-87  provide  that 
persons  conducting  coal  exploration 
shall  comply  with  exploration 
regulations  issued  by  the  regulatory 
authority.  Information  collection  is 
needed  to  determine  whether  there 
will  be  substantial  disturbance  during 
exploration  which  is  subject  to  the 
reclamation  and  environmental 
protection  provisions  of  the  Act. 
Bureau  Form  Number:  None 
Frequency:  On  Occasion 
Description  of  Respondents:  Coal 

Mining  Companies 
Annual  Responses:  1 ,982 
Annual  Burden  Hours:  11,881 
Estimated  Completion  Time:  6  hours 
Bureau  clearance  officer:  John  A. 
Trelease  (202)  343-1475. 
Dated:  March  10. 1994. 
Andrew  F.  DeVito, 
Chief.  Branch  of  Environmental  and 
Economic  Analysis. 
[FR  Doc.  94-13414  Filed  6-1-94;  8:45  am) 

BILLING  CODE  4310-05-M 


Information  Collection  Submitted  to 
the  Office  of  Management  and  Budget 
for  Review  Under  the  Paperwork 
Reduction  Act 

The  proposal  for  the  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  approval  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35).  Copies  of  the 
proposed  collection  of  information  and 
related  forms  and  explanatory  material 
may  be  obtained  by  contacting  the 
Bureau's  clearance  officer  at  the  phone 


number  listed  below.  Comments  and 
suggestions  on  the  requirements  should 
be  made  directly  to  the  Bureau 
clearance  officer  listed  below  and  to  the 
Office  of  Management  and  Budget, 
Paperwork  Reduction  Project  (1029- 
0063),  Washington,  DC  20503, 
telephone  202-395-7340. 

r///e:Coal;  Production  and  Reclamation 
Fee  Report,  OSM-1 

OMB  Number:  1029-0063 

Abstract:  hi  order  to  ensure  compliance 
with  30  CFR  870,  a  quarterly  report  is 
required  of  coal  produced  for  sale, 
transfer  or  use  nationwide.  Individual 
reclamation  fee  paj-ment  liability  is 
based  on  this  information. 

Bureau  Form  Number:  OSM-1 

Frequency:  Quarterly 

Description  of  Respondents:  Coal  mine 
permittees 

Annual  Responses:  12,312 

Annual  Burden  Hours:  3.365 

Estimated  Completion  Time:  16  minutes 

Bureau  Clearance  Officer:  fohn  A. 
Trelease  (202)  343-1475. 
Dated:  February  3, 1994. 

Andrew  F.  DeVito, 

Chief  Branch  of  Environmental  and 
Economic  Analysis. 

[FR  Doc.  94-13415  Filed  6-1-94;  8:45  am] 

BILUNG  CODE  4310-OS-M 


information  Collection  Submitted  to 
the  Office  of  Management  and  Budget 
for  Review  Under  the  Paperwork 
Reduction  Act 

The  proposal  for  the  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  approval  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35).  Copies  of  the 
proposed  collection  of  information  and 
related  form  may  be  obtained  by 
contacting  the  Bureau's  clearance  officer 
at  the  phone  number  listed  below. 
Comments  and  suggestions  on  the 
proposal  should  be  made  directly  to  the 
bureau  clearance  officer  and  to  the 
Office  of  Management  and  Budget, 
Paperwork  Reduction  Project  (1029- 
0035),  Washington,  DC  20503, 
telephone  202-395-7340. 

Title:  Surface  Mining  Permit 
Applications — Minimum  Requirements 
for  Environmental  Resources,  30  CFR 
part  779. 

OMB  approval  number:  1029-0035. 

Abstract:  Applicants  for  surface  coal 
mining  permits  are  required  to  provide 
adequate  descriptions  of  the 
environmental  resources  that  may  be 
affected  by  proposed  surface  mining 
activities.  The  informadon  will  be  used 
by  the  regulatory  authority  to  determine 
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if  the  applicant  can  comply  with       / 
eiuirofirueiitcil  protection  performance 
standards. 

Burnnii  Form  Nnmbf^n  None. 

Frequency:  On  occasion. 

Description  ofHespondents:  Coal 
Mine  Operators. 

Annual  Responses:  550. 

Annual  Burden  Hours:  43,085. 

Fstimatfd  Completion  Time:  78 
hours. 

Bureau  clearance  officer:  John  A. 
Trelease.  (202)  343-1475. 

Ddtcd:  October  28,  199rt 
Gene  E.  Knieger, 
Chief.  Division  ofTechniculSenices. 

Edittirial  note:  This  dcx:ument  was  ruceivMl 
at  the  Offico  of  the  Federal  ReeisteT  May  27  » 
19f»4. 

(PR  Doc.  94-1 J416  Filed  (i-l-94.  B:4.5  am! 

SttUNG  CODE  4310-05-M 


INTERNATIONAL  TRADE 
COMMISSION 

Investigations  Nos.  701-TA-355  and  731- 
TA-660  (Final) 

Grain-Oriented  Silicon  Electrical  Steel 
From  Italy  and  Japan 

Oetermination 

On  the  basis  of  the  record  '  developed 
in  the  subject  investigations,  the 
Commission  determines,-  pursuant  to 
section  705(b)  of  the  Tariff  Act  of  1930 
(19  L'.S.C.  1671d(b))  (the  Act),  that  an 
industry  in  the  United  States  is 
m;Herially  injured  by  reason  of  imports 
from  Italy  of  grain-oriented  silicon 
electrical  steel,  provided  for  in 
jpiihheadings  7225.10.00,  7226.10.10. 
r.rid  7226.10.50  of  the  Harmonized  Tariff 
Schedule  of  the  United  States,  that  have 
l)een  found  \r,  the  Department  of 
Conimerce  to  be  subsidized  by  the 
Ck)vemment  of  Italy.  The  Commission 
further  determines.'  pursuant  to  section 
735(b)  of  the  Act  (19  U.S.C.  1673d(b)). 
that  an  industry  in  the  United  States  is 
materially  injured  by  reason  of  imports 
from  Japan  of  grain-oriented  silicon 
electrical  .steel  that  have  been  found  by 
the  Department  of  Commerce  to  be  sold 
in  the  United  States  at  less  than  fair 
value  (LTFV). 

Background 

The  Commission  instituted  these 
investigations  effective  January  28, 


'The  record  is  defined  in  section  20r.2(f)  of  the 
( :onimi.s,sion's  Kulcs  of  Practice  and  rrocndiire  (10 
C:KK  207.2(0). 

•Commissioner  Crawford  dissenting:  Vice 
C.tidinnan  Watson  not  participating  and 
Commissioner  Bragg  not  participating  in  the 
determination  in  this  investigation. 
^  ^Commissioner  Bragg  not  particifwiting  in  the 
de'erniicijtifin  in  this  inve.stig,iiion. 


1994.  following  a  preliminary 
determination  by  the  Department  of 
Commerce  that  imports  of  grain- 
oriented  silicon  electrical  steel  from 
Italy  were  being  subsidized  within  the 
meaning  of  section  703(b)  of  the  Act  (19 
U.S.C.  1671b(b))  and  that  imports  of 
grain-oriented  silicon  electrical  steel 
from  Japan  were  being  sold  at  LTFV 
within  the  meaning  of  section  733(b)  of 
the  Act  (19  U.S.C.  1673b(b)).  Notice  of 
the  mstitution  of  the  Commission's 
investigations  and  of  a  public  hearing  to 
be  held  in  connection  therewith  was 
given  by  posting  copies  of  the  notice  in 
the  Office  of  the  Secretary.  U.S. 
International  Trade  Commission. 
Washington.  DC.  and  by  publishing  the 
notice  in  the  Federal  Register  of 
Februar>-  23.  1994  (59  FR  8658).  The 
hearing  was  held  in  Washington.  DC.  on 
April  12.  1994.  and  all  persons  who 
requested  the  opportunity  were 
permitted  to  appear  in  person  or  by 
counsel. 

The  Commission  transmitted  its 
determination  in  this  investigation  to 
the  Secretar\'  of  Commerce  on  May  27. 
1994,  The  views  of  the  Commission  are 
contained  in  USITC  Publication  2778 
(May  1994).  entitled  "Grain-oriented 
Silicon  Electrical  Steel  from  Italy  and 
Japan:  Investigation  No.  701-TA-355 
and  731-TA-660  (Final).'' 

By  cirder  of  the  Commission 
Issued:  May  24.  1994 
Doana  R.  Koehnke. 

Secretary- 

IFR  Dor  94-n4J6  Filed  6-1-94:  «:45  am! 
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Investigation  No.  731-TA-699  (Preliminary) 

Stainless  Steel  Angles  From  Japan; 
Import  Investigations 

Determination 

On  the  basis  of  the  record  '  developed 
in  the  subject  investigation,  the 
Commission  determines.-  pursuant  to 
section  733(a)  of  the  Tariff  Act  of  1930 
(19  U.S.C.  1673b(a)).  that  there  is  a 
reasonable  indication  that  an  industry 
in  the  United  States  is  materially 
injured  by  reason  of  imports  from  Japan 
of  stainless  steel  angles.'  provided  for  in 
subheading  7222.40.30  of  the 
Harmonized  Tariff  Schedule  of  the 


United  States,  that  are  alleged  to  be  sold 
in  the  United  States  at  less  than  fair 
value  (LTFV). 

Background 

On  April  8.  1994.  a  petition  was  fded 
with  the  Commission  and  the 
Department  of  Commerce  by  Slater  Steel 
Corp..  Fort  Wayne.  IN.  alleging  that  an 
industry  in  the  United  States  is 
materially  injured  by  reason  of  LTFV 
imports  of  stainless  steel  angles  from 
Japan.  Accordingly.  effec:tive  April  8. 
1994,  the  Commission  instituted 
antidumping  investigation  No.  731-TA- 
699  (Preliminary). 

Notice  of  the  institution  of  the 
Commission's  investigation  and  of  a 
public  conference  to  be  held  in 
connection  therewith  was  given  by 
posting  copies  of  the  notice  in  the'Office 
of  the  Secretary.  U.S.  International 
Trade  Commission.  Washington.  DC. 
and  by  publishing  the  notice  in  the 
Federal  Register  of  April  14,  1994  (59 
FR  17790).  The  conference  was  held  in 
Washington,  DC.  on  April  29.  1994.  and 
all  persons  who  requested  the 
opportunity  were  permitted  to  appt'ar  in 
person  or  by  counsel. 

The  Commission  transmitted  its 
determination  in  this  investigation  to 
the  Secretar>'  of  Commerce  on  May  23. 
1994,  The  views  of  the  Commi.s.sion  are 
contained  in  USFFC  Publication  2777 
(May  1994).  entitled  "Stainless  Steel 
Angles  from  Japan:  Investigation  No 
731-TA-699  (Preliminary)." 
Issued:  .May  25.  1994. 
8y  order  of  the  {.'ommission. 
DoRna  R.  Koehnke. 
Secrrtarv-. 

IFR  n<K:  94-l.i4J5  Filed  f,-1-94:  8  4,S  ,mil 
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'  rhe  record  is  defined  in  section  207.2(0  of  thi' 
r:onimi,ssion"s  Rules  of  Prat  'ice  and  Pr(*-ed>ire  {l<l 
CFK  207.2(0). 

•Commissioner  Bragg  not  particiiwiing  in  the 
tletermination  in  this  investigation. 

'  Kor  purposes  of  this  investigation,  stainless  sK-el 
.ingles  are  defined  as  hot-rolled  products  of 
stainless  steel,  whether  or  not  annealed  or  discilcd, 
angled  at  00  degrees,  that  are  not  otherwi.se 
:i(!v„me(l. 


INTERSTATE  COMMERCE 
COMMISSION 

Availability  of  Environmental 
Assessments 

Pursuant  to  42  U.S.C.  4332.  the 
Cotnmission  has  prepared  and  made 
available  environmental  assessments  for 
the  proceedings  listed  below.  Dates 
environmental  a.s.sessments  are  available 
are  li.sted  below  for  each  individual 
proceeding. 

To  obtain  copies  of  these 
environmental  assessments  contact  Ms 
Tawanna  Glover- Sanders  or  Ms.  Judith 
Groves.  Interstate  Commerce 
Commission.  Section  of  Environmental 
Analysis,  room  3219,  Washington.  DC 
20423.  (202)  927-6212  or  (202)  927- 
R245. 
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Comments  on  the  folk 
a.ssessment  are  due  15  d 
date  of  availability: 
AB-1  (Sub-No.  253X).  Cjiicago 

North  Western 

Company — Abando 

Monroe  County. 

5/27/94. 
Comments  on  the  folldw 
assessment  are  due  30 
date  of  availability: 
No.  AB-43  (Sub-No.  157 

Central  Railroad 

Abandonment  Exenit 

Tammany  Pari5.h.  U 

5/24'94. ' 

Sidney  L.  StricUand,  Jr., 

Secretary: 

IFR  Doc.  94-13409  Filed  6-|-94;  8:4,5  am] 
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[Docket  No.  AB-1  (Sub-No 


dj  ys 


0.  Illinois 
Cor  ipany — 

ion — In  St. 
E.-\  available 


249X)] 


Chicago  and  North  Western 
Transportation  Company — 
Abandonment  Exemptic  fi— Between 
Norfolk  and  Merriman,  ^  E 

AGENCY:  Interstate  Comnisrce 

Commission. 

ACTION:  Notice  of  Exempton. 


SUMMARY:  The  Commissi 
from  the  prior  approval 
49  U.S.C.  10903-10904  t 
abandonment  by  Chicagc 
Western  Transportation 
(CNW)  of  approximately 
track  between  milepost 
Norfolk  and  milepost  33 
Merriman,  NE.  subject  to 
protective  and  interim 
conditions.  The  transacti 
exempted  from  the  publi 
procedures  of  49  U.S.C. 
DATES:  Provided  no  form 
intent  to  file  an  offer  of  fi 
assistance  has  been  recei 
exemption  will  be  effecti 
1994.  Formal  expression.' 
file  an  offer '  of  financial 
under  49  CFRll52.27(c. 
filed  by  June  10,  1994.  pe 
must  be  filed  by  June  13 
petitions  to  reopen  must 
22.  1994. 

ADDRESSES:  Send  plead  in 
Docket  No.  AB-1  (Sub-Nc 
Office  of  the  Secretar>'. 
Branch,  Interstate  Comm 
Commission,  Washington 
and  (2)  petitioner's 
Stuart  F.  Gassner,  Chicag( 
Western  Transportation 
North  Western  Center, 
St..  Chicago,  IL  60606. 


r  >qui 


81 


•  See  Exempt,  of  Rail  Abandoiineni— Offers  of 
Fincii.  Assist..  4  I.C.C.2d  164  (19i  7). 
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0  near 

standard  labor 
tn  il  use 
m  is  also 
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e  on  June  17, 
of  intent  to 
i.ssistance 
)(Jj)  must  be 
itions  to  stay 
[994,  and 
le  filed  by  June 

;s,  referring  to 
.249X),to:(l) 
Ci  se  Control 
qrce 
DC  20423; 
representative: 

and  North 
C  smpany.  One 
16$  North  Canal 


FOR  FURTHER  INFORMATION  CONTACT: 
Beryl  Gordon,  (202)  927-5610.  ITDD  for 
hearing  impaired:  (202)  927-5721.} 
SUPPt£MENTARY  INFORMATION: 
Additional  information  is  contained  in 
the  Commission's  decision.  To  purchase 
a  copy  of  the  full  decision,  write  to,  call, 
or  pick  up  in  person  from:  Dj'namic 
Concepts,  Inc.,  room  2229,  Interstate 
Commerce  Commission  Building, 
Washington,  DC  20423.  Telephone: 
(202)  289-4357/4359.  {Assistance  for 
the  hearing  impaired  is  available 
through  TDD  service  (202)  927-5721.) 

Decided:  May  20, 1994. 

By  the  Commission,  Chairman  McDonald, 
Vice  Chairman  Phillips.  Commissioners 
Simmons  and  Morgan.  Chairman  McDonald 
commented  with  a  separate  expression. 
Sidney  L.  Strickland,  Jr., 
Secretary. 
(PR  Doc.  94-13410  Filed  6-1-94;  8:45  am) 

BILUNG  COOE  7035-01-P 


(Finance  Docket  No.  32508] 

Wisconsin  Central  Ltd.— Trackage 
Rights  Exemption— Illinois  Central 
Railroad  Co. 

Illinois  Central  Railroad  Company 
(ICR)  has  agreed  to  grant  overhead 
trackage  rights  to  Wisconsin  Central  Ltd. 
to  operate  over  ICR's  main  line  (1) 
between  a  connection  with  The  Chicago, 
Central  &  Pacific  Railroad  Company  at 
Belt  Tower.  IL  (milepost  W  8.4)  and 
Moyers  Intermodal  Terminal  at  Harvey. 
IL  (milepo.st  21.2),  a  distance  of  26 
miles:  and  (2)  between  a  connection 
with  Chicago  and  North  Western 
Transportation  Company  near  16th 
Street  and  the  Chicago  River  in  Chicago, 
IL  (milepost  W  2.3)  and  Moyers 
Intermodal  Terminal  at  Harvey,  IL 
(milepost  21.2).  a  distance  of  20  miles. 
The  trackage  rights  were  to  become 
effective  on  or  after  May  25. 1994. 

This  notice  is  filed  under  49  CFR 
1180.2(d)(7).  If  the  notice  contains  false 
or  misleading  information,  the 
exemption  is  void  ah  initio.  Petitions  to 
revoke  the  exemption  under  49  U.S.C. 
10505(d)  may  be  filed  at  any  time.  The 
filing  of  a  petition  to  revoke  will  not 
stay  the  transaction.  Pleadings  must  be 
filed  with  the  Commission  and  served 
on:  Janet  Gilbert.  Assistant  General 
Counsel.  Wisconsin  Central  Ltd..  6250 
North  River  Road,  suite  9000,  Rosemont. 
IL  60018. 

As  a  condition  to  the  use  of  this 
exemption,  any  employees  adversely 
affected  by  the  trackage  rights  will  be 
protected  under  Norfolk  and  Western 
By.  Co.— Trackage  Rights— BN,  354 
I.CC.  605  (1978),  as  modified  in 


Mendocino  Coast  By.,  Inc. — Lease  and 
Operate,  360  I.CC.  653  (1980). 

Decided:  May  26, 1994. 

By  the  Commission.  David  M.  Konschnik. 
Director,  Office  of  Proceedings. 
Sidney  L.  Strickland,  Jr., 
Secretary. 
IFR  Doc.  94-13408  Filed  6-1-94;  8:45  am) 
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DEPARTMENT  OF  JUSTICE 
Information  Collections  Under  Review 

The  Office  of  Management  and  Budget 
(OMB)  has  been  sent  the  following 
collection(s)  of  information  proposals 
for  review  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35)  and  the  Paperwork 
Reduction  Reauthorization  Act  since  the 
last  list  was  published.  Entries  are 
grouped  into  submission  categories, 
with  each  entry  containing  the 
following  information: 

(l)The  title  of  the  form/collection; 

(2)  The  agency  form  number,  if  any. 
and  the  applicable  component  of  the 
Department  sponsoring  the  collection; 

(3)  How  often  the  form  must  be  filled 
out  or  the  information  is  collected; 

(4)  Who  will  be  asked  or  required  to 
respond,  as  well  as  a  brief  abstract; 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond; 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection;  and, 

(7)  An  indication  as  to  whether 
section  3504(h)  of  Public  Law  96-511 
applies. 

Comments  and/or  suggestions 
regarding  the  item(s)  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  as.sociated 
response  time,  should  be  directed  to  the 
OMB  reviewer,  Mr.  Jeff  Hill  on  (202) 
395-7340  and  to  the  Department  of 
Justice's  Clearance  Officer.  Mr.  Robert  B. 
Briggs,  on  (202)  514^319.  If  you 
anticipate  commenting  on  a  form/ 
collection,  but  find  that  time  to  prepare 
such  comments  will  prevent  you  from 
prompt  submission,  you  should  notify 
the  OMB  reviewer  and  the  DOJ 
Clearance  Officer  of  your  intent  as  soon 
as  po.ssible. 

Written  comments  regarding  the 
burden  estimate  or  any  other  aspect  of 
the  collection  may  be  submitted  to 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  Washington,  DC  20503,  and  to 
Mr.  Robert  B.  Briggs,  Department  of 
Justice  Clearance  Officer,  Systems 
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Policy  Staff/Information  Resources 
Management/Justice  Management 
nivision,  suite  850.  VVCTR,  Washington 
DC  20530 

For  further  information  contact; 
Merrily  Friedlander.  Acting  Chief. 
Coordination  and  Review  Section,  Civil 
Rights  Division.  United  States 
Department  of  Justice,  P.O.  Box  66118, 
Washington.  DC  20035-6118.  or  at  (800) 
514-0301  (Voice) or (800) 514-0383 
!TTY)  (the  Civil  Rights  Division's 
Americans  with  Disabilities  Act 
Information  Line);  or  John  VVodatch. 
Chief,  Public  Access  Section,  Civil 
Rights  Division.  United  States 
rjepartment  of  Justice.  P.O.  Box  66738. 
Washington.  DC  20035-6738.  or  at  (800) 
514-0301  (Voice) or (800)  514-0383 
(TTY)  (the  Division's  ADA  Information 
Line). 

Copies  of  this  notice  and  the 
Department  of  Justice  regulations  are 
available  in  the  following  alternate 
formats:  Large  print.  Braille,  electronic 
file  on  computer  disk,  and  audio-tape. 
Copies  may  be  obtained  by  calling  (800) 
514-0301  (Voice)  or  (800)514-0383 
(TTY).  The  rule  is  also  available  on 
electronic  bulletin  board  at  (202)  514- 
R193. 

Extension  of  the  expiration  date  of  a 
currently  approved  collection  without 
any  change  in  the  substance  or  in  the 
method  of  collection. 

(1)  Nondiscrimination  on  the  Basis  of 
Disability  by  Public  Accommodations 
and  in  Commercial  Facilities. 

(2)  Civil  Rights  Division 

(3)  One  time  only. 

(4)  State  or  local  governments.  Under 
title  III  of  the  Americans  with 
Disabilities  Act,  on  application  from  a 
State  or  local  government,  the  Attorney 
General  may  certify  that  a  State  or  local 
building  code  meets  or  exceeds  the 
.T.inimurn  acce.ssibility  and  usability 
standards  set  forth  in  the  Americans 
with  Disabilities  Act  regulations. 

(5)  25  annual  respondents  at  32  hours 
per  response. 

(6)  800  annual  burden  hours. 

(7)  Not  apphcable  under  section 
3504(h). 

Public  comment  on  this  item  is 
encouraged. 

Dated:  May  27. 1994 
Robert  B.  Briggs, 

Dt-partment  Cleamncc  Officer.  I  'nited  States 
Department  of  Justice. 
IFR  Doc.  94-13383  Filed  6-1-94;  8:45  ami 
3ILUNG  CODE  441&-13-M 


Information  Collections  Under  Review 

The  Office  of  Management  and  Budget 
(0MB)  has  been  sent  the  following 
i;ollection(sJ  of  information  propcsals 


for  review  under'the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35)  and  the  Paperwork 
Reduction  Reauthorization  Act  since  the 
last  list  was  published.  Entries  are 
grouped  into  submission  categories, 
with  each  entry  containing  the 
following  information: 

(1)  The  title  of  the  form/collection; 

(2)  The  agency  form  number,  if  any.  and 
the  applicable  component  of  the 
Department  sponsoring  the  collection; 

(3)  How  often  the  form  must  be  filled 
out  or  the  information  is  collected; 

(4)  Who  will  be  asked  or  required  to 
respond,  as  well  as  a  brief  abstract: 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent 
to  respond: 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection;  and, 

(7)  An  indication  as  to  whether  Section 
3504(h)  of  Public  Law  96-511  applies 
Comments  and/or  suggestions 

regarding  the  item(s)  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
0MB  reviewer,  Mr.  Jeff  Hill  on  (202) 
395-7340  and  to  the  Department  of 
Justice's  Clearance  Officer,  Mr.  Robert  B 
Briggs.  on  (202)  514-^319.  If  you 
anticipate  commenting  on  a  form/ 
collection,  but  find  that  time  to  prepare 
such  comments  will  prevent  you  from 
prompt  submission,  you  should  notify 
the  0MB  reviewer  and  the  DOJ 
Clearance  Officer  of  your  intent  as  soon 
as  possible. 

Written  comments  regarding  the 
burden  estimate  or  any  other  aspect  of 
the  collection  may  be  submitted  to 
Office  of  Information  and  Regulatory 
Affairs.  Office  of  Management  and 
Budget.  Washington.  DC  20503.  and  to 
Mr.  Robert  B.  Briggs.  Department  of 
Justice  Clearance  Officer,  Systems 
Policy  Staff/Information  Resources 
Management/Justice  Management 
Division.  Suite  850.  VVCTR.  Washington 
DC  20530. 

For  further  information  contad; 
Merrily  Friedlander.  Acting  Chief. 
Coordination  and  Review  Section,  Civil 
Rights  Division,  United  States 
Department  of  Justice.  P.O.  Box  66118. 
Washington,  DC  20035-6118,  or  at  (800) 
514-0301  (Voice) or (800)  514-0383 
(TTY)  (the  Civil  Rights  Division's 
Americans  with  Disabilities  Act 
Information  Line);  or  John  Wodatch. 
Chief.  Public  Access  Section.  Civil 
Rights  Division,  United  States 
Department  of  Justice.  P.O.  Box  66738. 
Washington,  DC  20035-6738,  or  at  (800) 
514-0301  (Voice) or (800)  514-0383 


(TTY)  (the  Division's  ADA  Information 
Line). 

Copies  of  this  notice  and  the 
Department  of  Justice  regulations  are        i 
available  in  the  following  alternate 
formats:  large  print.  Braille,  electronic 
file  on  computer  disk,  and  audio-tape. 
Copies  may  be  obtained  by  calling  (800) 
514-0.301  (Voice)  or  (800)  514-0383 
(TTY).  The  rule  is  also  available  on 
electronic  bulletin  board  at  (202)  514- 
6193. 

Extension  of  the  expiration  date  of  a 
currently  approved  collection  without 
any  change  in  the  substance  or  in  the 
method  of  collection. 

(1)  Nondiscrimination  on  the  Basis  of 
Disability  in  State  and  local 
government  Services. 

(2)  Civil  Rights  Division. 

(3)  Recordkeeping. 

(4)  State  or  local  governments.  Under 
title  II  of  the  Americans  with 
Di.sabilities  Act.  Slate  and  local 
governments  are  required  to  evaluate 
their  current  services,  policies,  and 
practices  for  compliance  with  the 
Americans  with  Disabilities  Act. 
Under  certain  circumstances,  such 
entities  must  also  maintain  the  results 
of  such  self-evaluation  on  file  for 
public  review. 

(5)  25.000  recordkeepers.  6  hours  per 
response. 

(6)  150,000  annual  burden  hours. 

(7)  Not  applicable  under  Section 
3504(h). 

Public  comment  on  this  item  is 
encouraged. 

Dnti'd:  May  24.  1994 
Robert  B.  Briggs. 

Deportment  Clearance  Officer.  United  States 

Department  of  Justice. 

IFR  D«)C.  94-13384  Filed  6-1-94;  8:45  am) 
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Lodging  of  Consent  Decree 


In  arx;ordance  with  the  policy  of  the 
Department  of  Justice,  notice  is  hereby 
given  that  on  20  May  1994.  a  proposed 
consent  decree  in  United  States  v.  GCI. 
Inc..  Civil  Action  No.  F-87-263.was 
lodged  with  the  United  States  District 
Court  for  the  Northern  District  of 
Indiana.  The  Complaint  filed  by  the 
United  States  alleged  violations  of  the 
Clean  Water  Act.  as  amended.  33  U.S.C. 
1251  et  seq.  The  Consent  Decree 
requires  the  defendant  to  maintain 
compliance  with  the  Clean  Wafer  Act 
and  pay  a  civil  penalty  of  $70,000. 

The  Department  of  Justice  will  receive 
comments  relating  to  the  proposed 
consent  decree  for  a  period  of  30  days 
from  the  date  of  this  publication. 
Comments  should  be  addre.sM;;d  to  !!i.- 


28564 


FecBral  Register  /  Vol.  59.  No.  105  /  Thursday.  June  2,  1994  /  Notices 


Ijst 
All 
Stc  tes 


Fedijral 


3d 


C  )p 


in 


Assistant  Attorney  Gener  il 
Environment  and  Natural 
Division,  Department  of 
Washington,  DC  20530 
should  refer  to  United 
Inc..  DJ  Ref.  #90-5-1-1- 
The  proposed  consent 
examined  at  the  office  of 
States  Attorney,  3128 
1300  South  Harrison  Street 
Indiana  and  at  the  Region 
the  Environmental  Protec 
111  West  Jackson  Blvd 
Chicago,  Illinois  60604 
proposed  consent  decree 
examined  at  the  Con.sent 
1120  G  Street.  NW..  4th  fl 
Washington.  DC  20005 
A  copy  of  the  proposed 
ohtained  in  person  or  hy 
Con.sent  Det;ree  Lihrary. 
copy,  please  enclose  a  c 
amount  of  $11.25  (25  cent ; 
reproduction  costs),  pay<' 
Consent  Decree  Library- 
John  C.  Cruden, 
Chief.  Environmental  Enft 
Environment  and  Natural 
I'.S.  Department nf  Justice 
|FRD(K.  94-13425  Filed 
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Lodging  of  Consent  Decree  Pursuant 
to  the  Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act  ("CERCLA") 

In  accordance  with  Dep;  rtmental 
policy.  28  CFR  50.7,  notice  is  hereby 
given  that  a  proposed  cons  jnt  decree  in 
United  States  v.  Apache  Ei  \ergy  &■ 
Minerals  Co..  et  al..  Civil  A  dion  No.  86- 
C-1675.  concerning  the  Ca  ifomia 
Culch  Superfund  Site  in  ai  d  near 
Leadville.  Colorado  (the  "5  ife")  was 
l')dged  on  May  16.  1994  with  the  United 
States  District  Court  for  the  District  of 
Colorado.  The  proposed  coisent  decree 
is  between  the  United  Stat<  s  and  the 
.*-tate  of  Colorado,  as  plaint  ffs  and 
( ounter-defendants  (colled  ively  the 
"governments"),  and  defen  Jants  and 
i.ounter-plaintiffs  ASARCC 
Incorporated  ("ASARCO"),  Resurrection 
Mining  Company  ("Resurn  ction"). 
Newmont  Mining  Corporal  on 
CNewmont'").  and  the  Res-  ASARCO 
Juint  Venture  ("Res-ASARCO") 
(collectively  the  •'Settling  E  efendants"). 

The  decree  provides  for  t  le 
reimbursement  of  the  response  costs 
incurred  by  the  United  Stat  ;s  between 
February.  1991  and  July.  19  93.  and  the 
response  costs  incurred  by  he  State  of 
(  olorado  between  Februar\'  1992  and 
July,  1993.  from  Res-ASARCO  in  the 
combined  amount  of  S7.6  rr  illion  (the 
claims  against  the  Settling  I  tefendants 


for  the  governments'  response  co.sts 
prior  to  the.se  time  periods  having  been 
previously  addressed  in  a  prior  partial 
consent  decree),  and  the  reimbursement 
of  the  governments'  future  response 
costs  incurred  at  the  Site  after  July.  1993 
from  ASARCO  and  Resurrection  in 
proportion  to  their  assigned  "work 
areas"  under  the  decree.  The  decree 
establishes  a  process  by  which  ASARCO 
and  Resurrection  will  perform  and  pay 
for  the  clean-up  of  assigned  "work 
areas"  within  the  Site  which  are  defined 
in  the  decree.  In  exchange  for  their 
commitments  under  the  decree,  the 
Settling  Defendants  are  relea.sed  from 
any  alleged  liability  at  those  portions  of 
the  Site  outside  their  respective  "work 
areas."  subject  to  specific  exclusions 
from  the  decree  which  are  reser\'ed  for 
resolution  at  a  later  date. 

The  decree  also  resolves  the 
(.ounterclaims  of  the  Settling  Defendants 
against  the  governments,  and  the  alleged 
liability  of  the  United  States  and  the 
State  ai  the  Site,  subject  to  the  same 
exclusions  applicable  to  the  Settling 
Defendants  (plus  one  additional 
exclusion  applicable  to  the  United 
Stales),  on  a  cash  basis.  Under  the  terms 
of  the  de<;ree.  the  United  States  will  pay 
$6.1  million  to  ASARCd  from  the 
Judgment  Fund  plus  an  additional 
amount,  not  to  exceed  $4.05  million, 
equal  to  15%  of  ASARCO's  costs  of 
implementing  certain  work  under  the 
decree  if  ASARCO's  costs  exceed  $23 
million.  The  State  of  Colorado  will  pay 
ASARCO  a  lump  sum  payment  of 
$271,250. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
comments  relating  to  the  proposed 
consent  de<:ree.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General  for  the  Environment  and 
Natural  Resources  Division,  U.S. 
Department  of  Justice.  Washington.  DC 
20530.  and  should  refer  to  United  States 
v.  Apache  Energv  B  Minerals  Co  .  et  al.. 
DOJ  Ref.  #90-11-3-138. 

Copies  of  the  proposed  consent  decree 
may  be  examined  at  the  Office  of  the 
United  States  Attorney.  District  of 
Colorado,  633  17th  Street,  suite  1600. 
Denver,  Colorado  80202  or  at  the  Region 
VIII  office  of  the  Environmental 
Protection  Agency,  999  18th  Street, 
Denver.  Colorado.  80202.  A  ( opy  may 
also  be  obtained  in  person  or  by  mail 
from  the  Consent  Decree  Library,  1120 
C  Street.  NW..  4th  floor,  Washington. 
DC  20005  (202-624-0892).  When 
requesting  a  copy  of  the  proposed 
consent  decree  (including  attachments), 
please  refer  to  the  referenced  case  and 
enclose  a  check  in  the  amount  of  $76.00 
(25  cents  per  page  reproduction  costs). 


payable  to  the  "Consent  Decree 
Library".  If  the  attachments  are  not 
required,  please  so  specify  and  enclose 
a  check  in  the  amount  of  $33.50  (25 
cents  per  page  reproduction  costs). 
John  C.  Cruden, 

Chief,  Environmental  Enforcement  Section. 
Environment  S-  Natural  Resources  Division. 
IFR  Doc.  94-13428  Filed  6-1-94;  8:4.5  ami 
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Lodging  of  Consent  Decree  Pursuant 
to  the  Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act  ( "CERCLA") 

In  accordance  with  Departmental 
policy,  28  U.S.C.  50.7,  and  section 
122(d),  (g),  and  (i)  of  the  Comprehensive 
Environmental  Response,  Compensation 
and  Liability  Act  ("CERCLA"),  42  U.S.C. 
9622  (d).  (g),  and  (i),  notice  is  hereby 
given  that  on  May  6,  1994,  a  proposed 
partial  consent  decree  in  United  States 
v.  Apache  Energy  &  Mineral  Company^ 
et  al.,  Civil  Action  No.  86-C-1675 
(consolidated  with  Civil  Action  No.  8.3- 
C-2388).  was  lodged  with  the  United 
States  District  Court  for  the  District  of 
Colorado. 

The  proposed  consent  decree  between 
the  United  States  and  Hecia  Mining 
Company  ("HecIa")  is  a  cash-out 
settlement  pursuant  to  Sections  104  and 
107  of  CERCLA,  42  U.S.C.  9604  and 
9607.  The  proposed  partial  consent 
decree  resolves  Hecla's  alleged  liability 
for  the  generation  and  disposal  of  the 
Malta  Gulch  Tailings  into  the  Malta 
Gulch  Tailings  Impoundments  po.rtion 
of  the  California  Gulch  Superfund  Site 
("Site").  The  proposed  consent  decree 
also  settles  any  remaining  CERCLA 
liability  HecIa  may  have  at  the  Site  as 
a  result  of  the  impacts  of  relea.ses  of  the 
Malta  Gulch  Tailings,  except  liability  for 
natural  re.source  damages. 

The  proposed  consent  decree  also 
settles  the  alleged  liability  of  the  United 
States  for  disposal  of  mill  tailings 
containing  hazardous  substances  at  the 
Malta  Gulch  Tailings  Impoundments 
portion  of  the  Site. 

Under  the  terms  of  the  proposed 
partial  consent  decree,  within  30  days  oi 
the  effective  date  of  the  decree  HecIa 
will  pay  $516,000  and  the  United  States 
will  pay  $100,000  to  reimburse  the 
Hazardous  Substance  Superfund.  The 
United  States  will  pay  an  additional 
$72,000  plus  interest  to  the  Superfund 
within  1  year  of  the  effecti've  date  of  the 
decree.  The  decree  provides  that, 
subject  to  certain  reservations,  the 
United  States  covenants  not  to  sue  or 
take  any  other  civil  or  administrative 
action  again.st  HecIa  pursuant  to 
Sections  106  and  107  of  CERCLA,  42 


U.S.C.  9606  and  9607,  and  Section  7003 
of  RCRA.  42  U.S.C.  6973.  The 
Environmental  Protection  Agency 
f'EPA")  also  covenants  not  to  take 
administrative  action  against  the  United 
States  under  these  same  statutes  and 
sections. 

The  Department  of  Justice  will  receive 
(omments  relating  to  the  proposed 
con.sent  decree  between  the  United 
States  and  Hecla  for  a  period  of  thirty 
(30)  days  from  the  date  of  this 
publication.  Comments  should  be 
submitted  to  the  Assistant  Attorney 
General,  Environment  &  Natural 
Resources  Division.  U.S.  Department  of 
Ju.stice,  Washington,  DC  20530  and 
should  refer  to  United  States  v.  Apache 
Energy  &■  Mineral  Company,  et  al..  DOJ 
Ref.  90-11-3-138. 

Copies  of  the  proposed  consent  decree 
may  be  examined  at  the  Office  of  the 
United  States  Attorney.  District  of 
Colorado.  1961  Stout  Street,  suite  1200. 
Denver,  Colorado  or  at  the  EPA 
Superfund  Records  Center.  999  18th 
Street,  5th  fioor.  South  Tower,  Denver, 
Colorado  between  8:30  a.m.  and  4:30 
p.m.  A  copy  may  also  be  obtained  in 
person  or  by  mail  from  the  Consent 
Decree  Library,  1120  G  Street.  NW..  4th 
floor,  Washington,  DC  20005  (202-624- 
0892).  When  requesting  a  copy  of  the 
proposed  consent  decree,  please  refer  to 
the  referenced  case  and  enclose  a  check 
in  the  amount  of  $9.75  (25  cents  per 
page  reproduction  costs),  payable  to  the 
"Consent  Decree  Library". 
John  C.  Cruden, 

Chief  Environmental  Enforcement  Section. 
Environment  &■  Natural  Resources  Division. 
IFK  Doc.  94-13426  Filed  6-1-94;  8:45  ami 
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Boeing  Company  ("Boeing")  as 
defendant. 


Notice  of  Consent  Decree  in  Action 
Brought  Under  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act,  and 
the  Resource  Conservation  and 
Recovery  Act 

In  accordance  with  Departmental 
policy,  28  CFR  50.7.  notice  is  hereby 
given  that  a  Partial  Consent  Decree  in 
United  States  v.  Boeing  Company.  Civil 
Action  No.  C  94-746  WD.  was  lodged 
with  the  United  States  Qistrict  Court  for 
the  Western  District  of  Washington  on 
May  16, 1994.  This  Consent  Decree 
settles  an  action  filed  by  the  United 
States  pursuant  to  sections  106  and  107 
of  the  Comprehensive  Environmental 
Response.  Compensation,  and  Liability 
Act  ("CERCLA  ").  42  U.S.C.  9606  and 
9607.  and  section  7003  of  the  Resource 
Conservation  and  Recovery  Act 
("RCRA'),  42  U.S.C.  6973.  naming  The 


The  United  States  Department  of 
Justice  ("the  United  States")  brought 
this  action  on  behalf  of  the  U.S. 
Environmental  Protection  Agency,  for 
reimbursement  of  past  costs  and  future 
oversight  costs  in  connection  with  the 
Queen  City  Farms  Site  ("the  Site").  The 
United  States  also  sought  to  obtain 
injunctive  relief  against  defendant. 

The  United  States'  claims  are  based 
on  the  contamination  of  the  Site 
resulting  fi-om  the  disposal  of  indu.strial 
waste  liquids  which  contained 
hazardous  substances.  The  United 
Stc':tes  alleges  in  its  Complaint  that 
Boeing  disposed  of,  or  arranged  for  the 
disposal  of  hazardous  wastes,  hazardous 
substances,  or  materials  which 
contained  hazardous  substances  at  the 
Site. 

In  this  settlement,  the  Consent  Decree 
provides  for  Boeing  to  reimburse  the 
Superfund  for  past  costs  totaling 
$566,027.14.  Boeing  will  also  pay  the 
United  States'  future  oversight  costs  at 
the  Site,  and  will  implement  the 
injunctive  relief  outlined  in  the  Consent 
Decree. 

The  Department  of  Justice  will  accept 
written  comments  relating  to  this 
proposed  Consent  Decree  for  thirty  (30) 
days  from  the  date  of  publication  of  this 
notice.  Please  address  comments  to  the 
Assistant  Attorney  General. 
Environment  and  Natural  Resources 
Division.  Department  of  Justice.  P.O 
Box  7611.  Ben  Franklin  Station, 
VVashington.  DC  20044  and  refer  to 
United  States  v.  Boeing  Companv.  DO| 
number  90-11-3-1150. 

Copies  of  the  proposed  Consent 
Decree  may  be  examined  at  the  Office  of 
the  United  States  Attorney.  Western 
District  of  Washington.  800  Fifth 
Avenue  Plaza.  Seattle.  VVashington, 
98104.  at  the  U.S.  Environmental 
Protection  Agency.  Office  of  the 
Regional  Counsel,  Region  X,  1200  Sixth 
Avenue.  Seattle.  Washington  98101.  and 
at  the  Consent  Decree  Library,  1120  G 
Street,  NW..  4th  floor.  Washington.  DC 
20005.  (202)  624-0892.  A  copy  of  the 
proposed  Consent  Decree  m.ay  be 
obtained  by  mail  or  in  person  from  the 
Consent  Decree  Library.  When 
requesting  a  copy  of  the  Consent  Decree, 
please  enclose  a  check  in  the  amount  of 
$19.00  (25  cents  per  page  reproduction 
costs)  payable  to  the  Con.sent  Decree 
Library. 
John  C.  Cniden, 

Chief  Environmental  Enforcement  Section. 
Environment  and  Natural  Re.iources  Division 
IFK  Doc.  94-13423  Filed  6-1-94;  8:45  ami 
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Notice  of  Lodging  of  Consent  Decree 
Pursuant  to  the  Resource 
Conservation  and  Recovery  Act 

In  accordance  with  Departmental 
policy.  28  CFR  50.7  notice  is  hereby 
given  that  a  proposed  consent  decree  in 
United  States  v.  Silvertone  Plating 
Company.  Inc..  Civil  Action  No.  92-CV- 
76076  (E.D.  Mich),  was  lodged  on  May 
13.  1994  with  the  United  States  District 
Court  for  the  Eastern  District  of 
Michigan. 

The  Consent  Decree  resolves  certain 
claims  for  civil  penalties  in  connection 
with  violations  of  a  Consent  Agreement 
and  Final  Order  ( "CAFO")  under  the 
Resource  Conservation  and  Recovery 
Act  42  U.S.C.  6901  ef  seq.  ("RCRA").  at 
a  facility  loca»ed  at  7  South  Emerick 
Street.  Ypsilanti,  Michigan.  The  Consent 
Decree  requires  Silvertone  to  pay  the 
United  States  $1,000,  but  reserves  the        \ 
United  States'  rights  with  respect  to  \ 

injunctive  relief  and  other  claims.  In  the 
Decree,  Sivlertone  certified  that  it  is  no 
longer  conducting  business  at  the 
facility. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
comments  relating  to  the  proposed 
consent  decree.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General  for  the  Environment  and 
Natural  Resources  Division.  Department 
of  Justice,  Washington,  DC  20530,  and 
should  refer  to  United  States  v. 
Silvertone  Plating.  Companv.  Inc..  DOJ 
Ref.  #90-7-1-636. 

The  proposed  consent  decree  may  be 
examined  at  the  Office  of  the  United 
States  Attorney,  231  West  LaFayette 
Street.  Detroit.  Michigan  48226;  the 
United  States  Environmental  Prote<;tion 
Agency,  77  West  Jackson  Street, 
Chicago.  Illinois.  60604;  and  at  the 
Consent  Decree  Library.  1120  G  Street. 
NW..  4th  floor,  VVashington.  DC  20U05. 
(202)  624-0892.  A  copy  of  the  proposed 
con.sent  decree  may  be  obtained  in 
person  or  by  mail  from  the  Consent 
Decree  Library.  1120  G  Street.  NW.,  4th 
floor,  VVashington,  DC  20005.  In 
requesting  a  copy  please  refer  to  the 
referenced  case  and  enclose  a  check  in 
the  amount  of  $3.00  (25  cents  per  page 
reproduction  costs),  payable  to  the 
Consent  Decree  Library. 
John  Cruden, 

Chief  Environmental  Enforcement  Section. 
Environment  and  NatumI  Resources  Division 
IFK  DiK  94-13424  Filed  6-1-94;  8:45  am) 
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In  accordance  with 
policy,  28  CFR  50.7,  notice 
that  on  May  18,  1994  a  pro 
Consent  Decree  in  United 
Enterprises.  Inc.,  et  a!.,  Civil 
1:92CV1488,  was  lodged  in  t 
States  District  Court  for  the 
District  of  Ohio.  The  Compla 
the  United  States  alleged  via 
the  Clean  Air  Act  and  the  Na 
Emission  Standards  for 
Pollutants  (NESHAP)  for  As 
CFR  part  61,  subpart  M.  The 
Decree  requires  the  defendan 
total  civil  penalty  of  $205.00( 
settlement  of  the  claims  set 
Complaint  filed  by  the  Unite< 
The  Consent  Decree  also  reqi  i 
defendants  to  comply  with 
NESHAP  and  to  complete  all 
removal  and  demoHtion  at  th 
that  is  the  subject  of  the  Com 
September  30,  1944. 

The  Department  of  Justice  ^ 
for  a  period  of  thirty  (30)  day: 
date  of  this  publication  com 
concerning  the  proposed  Con 
Decree.  Comments  should  be 
to  Assistant  Attorney  General 
Environment  and  Natural 
Division,  Department  of  Justi 
Box  7611,  Ben  Franklin  Stat 
Washington.  DC  20044,  and 
to  United  States  v.  Stern  Ente 
Inc.,  et  al..  D.J.  Ref.  No.  90-5-|i 

The  proposed  Consent 
examined  at  any  of  the  follow 
(1)  The  United  States  Attorne 
Northern  District  of  Ohio,  1 
One  Center,  600  Superior  Av 
Cleaveland.  Ohio  44114-260C 
Assistant  United  States 
I.  Harris);  (2)  the  U.S.  Envi 
Protection  Agency,  Region  5, 
[ackson  Boulevard,  Chicago,  I 
60604-3590  (contact  Assistan 
Counsel  Su.san  Perdomo);  and 
Consent  Decree  Library,  1120 
NW.,  4th  Floor,  Washington 
(20005),  (202)  624-0892.  Cop 
proposed  Consent  Decree  may 
obtained  in  person  or  by  mail 
consent  Decree  Library,  1120 
NW.,  4th  Floor,  Washington, 
For  a  copy  of  the  Consent 
enclose  a  check  in  the  amou 
(25  rents  per  page  reproducti 
payable  to  'Consent  Decree  Li 
John  C.  Cniden, 

Chief.  Environmental  Enforcemen 
Environment  and  Satiiml  Resourt 
jFR  Dor.  94-13427  Filed  6-1 
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Importation  of  Controlled  Substances; 
Application 

Pursuant  to  section  1008  of  the 
Controlled  Substances  Import  and 
Export  Act  (21  U.S.C.  958(i)),  the 
Attorney  General  shall,  prior  to  issuing 
a  registration  under  this  section  to  a 
bulk  manufacturer  of  a  controlled 
substance  in  Schedule  I  or  II  and  prior 
to  issuing  a  regulation  under  section 
1002(a)  authorizing  the  importation  of 
such  a  substance,  provide 
manufacturers  holding  registrations  for 
the  bulk  manufacture  of  the  substance 
an  opportunity  for  a  hearing. 

Therefore,  in  accordance  with  section 
1311.42  of  title  21.  Code  of  Federal 
Regulations  (CFR).  notice  is  hereby 
given  that  on  April  15,  1994,  Radian 
Corporation,  8501  Mopac  Blvd.,  P.O. 
Box  201088,  Austin,  Texa.s  7H720.  made 
application  to  the  Drug  Enforcement 
Administration  to  be  registered  as  an 
importer  of  the  basic  classes  of 
controlled  substances  listed  below. 


Drug: 

Itxjgaine  (7260)  

Oihydromorphine  (9145)  .... 

Cocaine  (9041) 

Codeine  (9050)  

Dextropropoxyphene,    tJulk 
dosage  forms)  (9273). 

Worphine  (9300) 

Thebaine  (9333) 

Oxymorphone  (9652)  


(nofv 


Schedule 


The  firm  plans  to  import  deuterafed 
material  not  currently  available  in  the 
United  States  for  manufacturing  of 
exempt  products. 

Any  manufacturer  holding,  or 
applying  for,  registration  as  a  bulk 
manufacturer  of  this  basic  class  of 
controlled  substance  may  file  written 
comments  on  or  objections  to  the 
application  described  above  and  may,  at 
the  same  time,  file  a  written  request  for 
a  hearing  on  such  application  in 
accordance  with  21  CFR  1301.54  in 
such  form  as  prescribed  by  21  CFR 
1316.47. 

Any  such  comments,  objections,  or 
requests  for  a  hearing  may  be  addressed 
to  the  Deputy  Assistant  Administrator, 
Office  of  Diversion  Control,  Drug 
Enforcement  Administration,  United 
States  Department  of  Justice. 
Washington,  DC  20537,  Attention:  DEA 
Federal  Register  Representative  (CCR). 
and  must  be  filed  no  later  than  July  5. 
1994. 

This  procedure  is  to  be  conducted 
simultaneously  with  and  independent 
of  the  procedures  described  in  21  CFR 


1311.42  (b).  (c).  (d),  (e).  and  (f).  As  noted 
in  a  previous  notice  at  40  FR  43745-46 
(September  23.  1975),  all  applicants  for 
regi.stration  to  import  a  basic  cla.ss  of 
any  controlled  substance  in  Schedule  I 
or  II  are  and  will  continue  to  be  required 
to  demonstrate  to  the  Deputy  Assi.stanl 
Administrator,  Office  of  Diversion 
Control,  Drug  Enforcement 
Administration,  that  the  requirements 
for  such  registration  pursuant  to  21 
U.S.C.  958(a).  21  U.S.C.  823(a),  and  21 
CFR  1311.42  (a),  (b),  (c),  (d),  (e).  and  (f) 
are  satisfied. 

Dated;  May  23,  1994. 
Gene  R.  Haislip, 

Deputy  Assistant  Ariministmtor,  Offiveof 

Diversion  Control,  Dnig  Enforcement 

Administration. 

jFR  Doc.  94-13397  Filed  G-1-94;  8:45  ami 
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Manufacturer  of  Controlled 
Substances;  Application 

Pursuant  to  section  1301.43(a)  of  title 
21  of  the  Code  Of  Federal  Regulations 
(CFR),  this  is  notice  that  on  April  15, 
1994,  Radian  Corporation.  8501  Mopac 
Blvd..  P.O.  Box  201088,  Austin,  Texas 
78720.  made  application  to  the  Drug 
Enforcement  Administration  (DEA)  for 
registration  as  a  bulk  manufacturer  of 
the  basic  classes  of  controlled 
substances  listed  below: 


Drug: 

Cattiinone  (1235)  

Methcattiinone  (1237) „.... 

Aminorex  (1585) 

4-Mettiylaminorex     (ess     isomer 
(1590). 

Mett>aqualone  (2565)  

(bogaine  (7260)  

Lysergic  acid  diethylamide  (7315) 

Tetrahyrocannabinols  (7370)  , 

Mescaline  (7381) 

3,4-Methylenedioxyamphetamine 

(7400). 
3,4-Methyienedioxy-N- 

ethylamphef amine  (7404). 
3,4-Methy  lenedioxy  meth- 

amphetamine  (7405). 
4-Methoxyamphetamine  (7411)  ... 

Heroin  (9200)  

Normorphine  (9313)  

Acetylmethadol  (9601)  

3-Methytfentanyl  (9813)  

Amphetamine  (1100) 

Methamphetamine  (1105)  

Methylphenidate  (1724)  

Amobarbital  (2125) 

Pentobartiital  (2270) 

Secobarbital  (2315) 

Phencyclidine  (7471) 

Oxycodone  (9143) 

Hydromorphone  (9150)  

Benzoylecgonine  (9180)  

Hydrocodone  (9193)  


Schedule 
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Meperidine  (9230)  .... 
Methadone  (9250)  .... 

Morphine  (9300)  

Oxymorphone  (9652) 

Alfentanil  (9737)  

Sufentanil  (9740) 

Fentanyl  (9801)  


Schedule 


The  firm  plans  to  manufacture 
deuterated  material  for  use  in  exempt 
products. 

Any  other  such  applicant  and  any 
person  who  is  presently  registered  with 
DEA  to  manufacture  such  substances 
may  fde  comments  or  objections  to  the 
issuance  of  the  above  application  and 
may  also  fde  a  written  request  for  a 
hearing  thereon  in  accordance  with  21 
CF'R  1301.54  and  in  the  form  prescribed 
by  21  CFR  1316.47. 

Any  such  comments,  objections,  or 
requests  for  a  hearing  may  be  addressefl 
to  the  Deputy  Assistant  Administrator. 
Office  of  Diversion  Control,  Drug 
Lnforcement  Administration.  Mnitetl 
States  Department  of  Justice, 
Washington,  DC  20537,  Attention:  DEA 
Federal  Register  Representative  (CCR), 
and  must  be  filed  no  later  than  July  5, 
1994. 

Dated:  May  23.  1994 
Gene  R.  Haislip, 

Deputy  Assistant  Administrator.  Office  of 
Diversion  Control.  Drug  Enforcement 
Administration. 

IFR  Doc.  94-J3398  Filed  fr-1-94:  8:45  am] 
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NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  94-029] 

NASA  Advisory  Council  (NAC), 
Minority  Business  Resource  Advisory 
Committee;  Meeting 

AGENCY:  National  Aeronautics  and 
Space  Administration. 
ACTION:  Notice  of  meeting. 


SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act.  Public 
Law  Q2-463,  as  amended,  the  National 
Aeronautics  and  Space  Administration 
announces  a  forthcoming  meeting  of  the 
NASA  Advisory  Council,  Minority 
Business  Resource  Advisory  Committee. 
DATES:  June  29.  1994,  9  a.m.  to  4  p.m. 
ADDRESSES:  Building  4200.  room  Pi  10. 
Ceorge  C.  Marshall  Space  Flight  Center. 
Alabama. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Ralph  C.  Thomas  III.  Office  of  Small  and 
Disadvantaged  Business  Utilization. 
National  Aeronautics  and  Space 


Administration,  room  9K70.  300  E 
Street,  SVV.,  Washington.  DC  20546. 
(202) 358-2088. 

SUPPLEMENTARY  INFORMATION:  The 
meeting  will  be  open  to  the  public  up 
to  the  seating  capacity  of  the  room.  The 
agenda  for  the  meeting  is  as  follows: 
—Review  of  Last  Meeting  and  Action 

Items 
—Reap  of  MBR.\C  Activites  and 

Accomplishments 
—Report  of  the  Associate  Administrator 

for  Small  and  Disadvantaged  Business 

Utilization 
—Current  SDB  Issues  Regarding  NASA 

Procurements 
—Status  of  SDB  Participations  in  Space 

Station  and  Other  Major  NASA 

Programs 
— Chairman's  Report 
— Committee  Reports 
—Invitation  for  Suggestions  by 

Individuals  in  Attendance 

It  is  imperative  that  the  meeting  bo 
held  on  this  date  to  accommodate  the 
scheduling  priorities  of  the  key 
participants. 

Dated:  May  2.5.  1994. 
Timothy  M.  Sullivan, 
Advisor}-  Committee  Management  Officer. 
IFR  Dot.  94-13434  Filed  6-1-94:  8:45  am] 
B<LLING  CODE  7S10-01-M 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

Announcement  of  Meeting 

Pursuant  to  section  10(a)(2)  of  die 
Federal  Advisory  Committee  Act  (Public 
Law  92-463),  as  amended,  notice  is 
hereby  given  that  a  meeting  of  the 
Design  Arts  Advisory  Panel  (Over\iew 
Section)  to  the  National  Council  on  the 
Arts  will  be  held  on  June  13-14,  1994. 
The  panel  will  meet  from  9  a.m.  to  5:45 
p.m.  on  June  13  and  from  9  a.m.  to  5 
p  m.  on  June  14  in  room  716,  at  the 
Nancy  Hanks  Center,  1100  Pennsylvania 
Avenue,  N\V.,  Washington,  DC  20506 

This  meeting  will  be  open  to  die 
public  on  a  space  available  basis  for  a 
discussion  of  guidelines  and  field 
issues. 

Any  interested  person  may  observe 
meetings  or  portions  thereof,  which  are 
open  to  the  public,  and  may  be 
permitted  to  participate  in  the 
discussions  at  the  discretion  of  the 
meeting  chairman  and  with  the 
approval  of  the  full-time  Federal 
employee  in  attendance. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  of  Special  Constituencies, 
National  Endowment  for  the  Arts.  1 100 
Pennsylvania  Avenue.  NW.. 


Washington.  DC  20506.  202/682-5532. 
T\T  202/682-5496.  at  least  (7)  days 
prior  to  the  meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  M.  Sabine.  Committee 
Management  Officer.  National 
Endowment  for  die  Arts.  Washington. 
DC  20506.  or  call  202/682-5439. 

Dated:  May  23.  1994. 
Yvonne  M.  Sabine, 

Office  of  Panel  Operations.  S'ational 
Endowment  for  the  Arts 
[FR  Doc.  94-13337  Filed  6-1-94;  H  4,t  a:ii| 
BILLING  CODE  7S37-01-M 


Announcement  of  Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  .^rt  (Pub. 
L.  92—463).  as  amended,  notice  jv  hereby 
given  that  a  meeting  of  the  Expansion 
Arts  Advisory  Panel  (Overview  Section) 
to  the  National  Council  on  the  Arts  will 
be  held  on  June  16,  1994.  The  panel  will 
meet  from  9  a.m.  to  3:30  p.m.  in  room 
M-09.  at  the  Nancy  Hanks  Center,  1100 
Pennsylvania  Avenue,  NW.. 
Washington,  DC  20506. 

This  meeting  will  be  open  to  the 
public  on  a  space  available  basis  for  a 
discussion  of  guideUnes  and  field 
issues. 

Any  interested  person  may  observe 
meetings  or  portions  thereof,  which  art- 
open  to  the  public,  and  may  be 
permitted  to  participate  in  the 
discussions  at  the  discretion  of  the 
meeting  chairman  and  with  the 
approval  of  the  full-time  Federal 
employee  in  attendance. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contract  the 
Office  of  Special  Constituencies, 
National  Endowment  for  the  Arts.  1100 
Pennsylvania  Avenue,  NW,  Washington 
DC,  20506,  202/682-5532,  TYY  202/ 
682-5496,  at  h^ast  (7)  days  prior  to  the 
meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. . 
Yvonne  M.  Sabine.  Committee 
Management  Office,  National 
Endowment  for  the  Arts,  Washington, 
DC.  20506,  or  call  202./682-5439. 

Dated:  May  23,  1094. 
Yvonne  M.  Sabine. 

Office  of  Panel  Operations.  Xotional 
Endowment  for  the  Arts. 
IFR  Dor  94-13336  Filed  (i-1-94:  H:4.5  am] 
BILLING  CODE  7S37-01-M 
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Humanities  Panel;  Meeti 

AGENCY:  National  Endow 

Humanities. 

ACTION:  Notice  of  meetin 
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SUMMARY:  Pursuant  to  the 
the  Federal  Advisory  Cor  i 
(Pub.  L  92-463,  as  amenc  e 
hereby  given  that  the  foil ) 
meetings  of  the  Humaniti  is 
be  held  at  the  Old  Post  O  fi 
Pennsylvania  Avenue,  N\^ 
Washington.  DC  20506 
FOR  FURTHER  INFORMATION 
David  C.  Fisher,  Advisor) 
Management  Office,  Nati 
Endowment  for  the  Hums  n 
Washington,  DC  20506;  It  leph 
606-8322.  Hearing-impaii  ed 
are  advised  that  infomiatipn 
matter  may  be  obtained  b 
the  Endowment  s  TDD  teitn 
606-8282. 

SUPPLEMENTARY  INFORMATfcN 
proposed  meetings  are  for 
of  panel  review,  discussion 
and  recommendation  on 
for  financial  assistance 
National  Foundation  on  tl 
Humanities  Act  of  1965, 
including  discussion  of  in 
given  in  confidence  to  the 
grant  applicants.  Because 
meeting  will  consider  in 
is  likely  to  disclose:  (1) 
and  commercial  of  finan 
obtained  from  a  person 
or  confidential;  or  (2)  in 
personal  nature  the  disc 
would  constitute  a  clearly 
invasion  of  personal  privaty 
to  authority  granted  me  by 
Chairman's  Delegation  of 
Close  Advisory  Committer 
dated  July  19, 1993, 1  have 
that  these  meeting  will  be 
public  pursuant  to  subsect 
and  (6)  of  section  552b  of 
States  Code. 

1.  Dofe:)une21.  1994. 
Time:  9  a.m.  to  5  p.m. 
Room:  315. 
Progmm:  This  meeting  will 

applications  for  Elementan-  ai 
Education,  submitted  to  the  D 
Education  Programs,  for 
after  December  1, 1994. 

2.  Dofe:  June  23. 1994. 
Time:  9  a.m.  to  5  p.m. 
floom.  315. 
Program:  This  meeting  will 

applications  for  Elementary 
Education,  submitted  to  the 
Education  Programs,  for 
after  December  1 ,  1994. 

3.  Date:  lune  28, 1994. 
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Time:  9  a.m.  to  5  p.m. 

floo/n:  315. 

Program:  This  meeting  will  review 
applications  for  Elementary  and  Secondary 
Education,  submitted  to  the  Division  of 
Education  Programs,  for  projects  beginning 
after  December  1 ,  1994. 

4.  Dote;  June  27, 1994. 

Time:  8:30  a.m.  to  5  p.m. 

Room:  430. 

Program:  This  meeting  will  review 
applications  for  Public  Challenge  Grants, 
submitted  to  the  Division  of  Public  Programs, 
for  projects  beginning  after  December  1, 
1994. 

David  C.  Fisher. 

Advisory  Committee  Management  Officer. 
jFR  Doc.  94-13422  Filed  6-1-94:  8:45  am) 

BILUNO  CODE  7536-01-M 


NUCLEAR  REGULATORY 
COMMISSION 


Documents  Containing  Reporting  or 
Recordkeeping  Requirements:  Office 
of  Management  and  Budget  (0MB) 
Review 

AGENCY:  Nuclear  Regulatory 
Commission  (NRC). 
ACTION:  Notice  of  the  OMB  review  of 
information  collection. 


SUMMARY:  The  NRC  has  recently 
submitted  to  OMB  for  review  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35): 

1.  Type  of  submission,  new,  revision 
or  extension:  Revision. 

2.  Title  of  the  information  collection: 
Policy  Statement.  Cooperation  With 
States  at  Commercial  Nuclear  Power 
Plants  and  Other  Production  or 
Utilization  Facilities. 

3.  The  fonn  number  if  applicable:  Not 
applicable. 

4.  How  often  the  collection  is 
required:  On  occasion. 

5.  Who  will  be  required  or  asked  to 
report:  States. 

6.  An  estimate  of  the  number  of 
requests:  50. 

7.  An  estimate  of  the  total  number  of 
hours  annually  needed  to  complete  the 
requirement  or  request:  1,000. 

8.  The  average  burden  per  respondent: 
20  hours. 

9.  An  indication  of  whether  section 
3504(h),  Public  Law  96-511  applies:  Not 
Applicable. 

10.  Abstract:  States  wishing  to  enter 
into  an  agreement  with  NRC  to  observe 
or  participate  in  NRC  inspections  at 
nuclear  power  facilities  are  requested  to 
provide  certain  information  to  the  NRC 
to  ensure  close  cooperation  and 
consistency  with  the  NRC  inspection 


program  as  specified  by  the 
Commission's  Policy  of  Cooperation 
with  S;ates  at  Commercial  Nuclear 
Power  Plants  and  Other  Nuclear 
Production  and  Utilization  Facilities. 
Copies  of  the  submittals  may  be 
inspected  or  obtained  for  a  fee  from  the 
NRC  Public  Document  Room,  2120  L 
Street,  NW.,  Lower  Level,  Washington, 
DC  20555. 

Comments  and  questions  can  be 
directed  by  mail  to  the  OMB  reviewer: 

Troy  Hillier,  Officer  of  Information  and 
Regulatory  Affairs,  NEOB-3019,  3150-0163, 
Office  of  Management  and  Budget, 
Washington,  DC  20503. 

Comments  can  also  be  submitted  by 
telephone  at  (202)  395-3084. 

Dated  at  Rockville,  Maryland,  this  25th  day 
of  May  1994. 

For  the  Nuclear  Regulatory  Commission 
Gerald  F.  Cranford, 

Designated  Senior,  Official  for  Information 
Resources  Management. 
[FR  Doc.  94-13387  Filed  6-1-94;  8:45  am) 
BILUNG  CODE  7590-01-M 


Documents  Containing  Reporting  or 
Recordkeeping  Requirements:  Office 
of  Management  and  Budget  Review 

AGENCY:  Nuclear  Regulatory 

Comniission. 

ACTION:  Notice  of  the  Office  of 

Mana},ement  and  Budget  review  of 

information  collection. 


SUMMARY:  The  Nuclear  Regulatory 
Commission  (NRC)  has  recently 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  the  . 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  chapter  35). 

1.  Type  of  submission,  new,  revi.sion, 
or  extension:  New 

2.  Tiie  title  of  the  information 
collection:  Regulatory  Impact  Survey  for 
Materials  Licensees 

3.  The  form  number  if  applicable:  Not 
applicable. 

4.  How  often  the  collection  is 
required:  Licensees  are  requested  to 
respond  only  once. 

5.  Who  will  be  required  or  asked  to 
report:  NRC  materials  licensees  selected 
as  part  of  a  sample. 

6.  An  estimate  of  the  number  of 
annual  responses:  420 

7.  An  estimate  of  the  total  number  of 
hours  needed  annually  to  complete  the 
requirement  or  request:  45  minutes  per 
response.  The  industry  total  is  315 
hours. 

8.  An  indication  of  whether  section 
3504(h),  Public  Law  96-511  applies:  Not 
applicable. 


9.  Ab.stract:  NRC  will  survey  a  sample 
of  materials  licensees  to  determine  their 
views  of  the  impact  of  NRC  regulation 
on  the  safe  operation  of  their  facility. 
This  survey  is  designed  to  elicit  licensee 
views  of  the  efficacy  of  NRC  regulation 
in  ensuring  safety,  the  burden  on 
licensees  of  compliance,  and  the 
relationship  between  these  two  factors. 
The  results  of  the  survey  will  be  used 
to  lielp  the  NRC  accomplish  its  mission 
while  minimizing  adverse  impacts  on 
licensees. 

Copies  of  the  submittal  may  be 
inspef;ted  or  obtained  for  a  fee  from  flu; 
NRC  Public  Document  Room.  2120  L 
Street,  N\V  (Lower  Level).  Washington 
DC.  ^      ■ 

Comments  and  questions  mav  he 
dir(>«;ted  by  mail  to  the  OMB  reviewer: 
Trtiy  Hilllor.  Offico  of  Information  and 

Krguljtory  Affairs.  NEOB-n019.  Officj!  of 

Manngf-tnent  and  Budort.  VViishincton  IX' 

20503. 

Comments  may  also  be  communicated 
by  telephone  at  (202)  395-3084. 

The  NRC  Clearance  officer  is  Rrend.i 
|o.  Shelton,  (301)  415-7232. 

Dated  at  RockvilUj.  Miir\!and,  this  2.5th  day 
of  May  1994. 

For  tlie  Nuclear  Regulatory  (kinimis.sioii 
Gerald  F.  Cranford, 

Of  signaled  Senior  Official  for  Information 
nir.toimes  Management. 
IFK  Doc.  94-13386  Filed  b-1-94;  8:45  anil 

BILUNG  CODE  7S9(M>1-M 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

Notice  of  Meeting 

summary:  The  Office  of  Personnel 
Management  (0PM)  announces  the 
eighth  meeting  of  the  National 
Partnership  Council  (the  Council). 
Notice  of  this  meeting  is  required  under 
the  Federal  Advisory  Committee  Act. 
TIME  AND  PLACE:  The  Council  will  metft 
June  8,  1994,  1  p.m..  in  the  OPM 
Conference  Center,  room  1350,  at  the 
Office  of  Personnel  Management. 
Theodore  Roosevelt  Building.  1900  E 
Street  NW..  Washington,  DC  20415- 
0001.  The  conference  center  is  located 
on  the  first  floor. 

TYPE  OF  MEETING:  This  meeting  will  be 
open  to  the  public.  Seating  will  be 
available  on  a  first-come,  first-served 
basis.  Handicapped  individuals  wishing 
to  attend  should  contact  OPM  to  obtain 
appropriate  accommodation.s. 
POINT  OF  CONTACT:  Douglas  K.  Walker. 
Office  of  Communications.  Office  of 
Personnel  Management,  Theodore 
Roosevelt  Building,  1900  E  Street  NW.. 


room  5F12.  Washington,  DC  2041.5- 
0001.(202)606-1800. 
SUPPLEMENTARY  INFORMATION:  Ihe 
Council  will  receive  reports  on  and 
di.scuss  activities  contained  in  its  work 
plan  for  calendar  year  1994.  Strotifgv  To 
Promote  Change,  which  was  adopted  at 
the  April  12.  1994.  meeting. 
PUBLIC  PARTICIPATION:  We  in\  ite 
interested  persons  and  organizations  to 
submit  written  comments  or 
recommendations.  Mail  or  deliver  ymir 
cunmients  or  recommendations  to  Mr. 
Douglas  K.  Walker  at  the  address  shown 
above.  Comments  should  be  received  by 
June  3.  in  order  to  be  considered  at  the 
June  8.  mc-eting. 

(Wh.c  ftf  IVrsontitrl  Managf-mciit 

lames  8.  King. 

Ihrtfi  lor 

IFKDo,..  ()4-l.i;i_M  Fi!.;d6-1-»M;  8:45  anil 

BILLING  CODE  6325-Ol-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

(Release  No.  34-34110;  File  No.  SR-ICC- 
600-21] 

Self-Regulatory  Organizations;  The 
intermarfcet  Clearing  Corporation; 
Notice  of  Filing  of  the  Withdrawal'of  an 
Application  for  Registration  as  a 
Clearing  Agency 

May  J 5,  1994. 

Pursuant  to  .section  19(a)(3)  of  the 
Securities  Exchange  Act  of  1934 
{"Acf).'  The  Intermarket  Clearing 
Corporation  ("ICC")  has  filed  with  the 
Se<;urities  and  Exchange  Commission 
("Commission")  notice  of  its  intent  to 
withdraw  its  request  for  permanent 
registration  as  a  clearing  agency  and  to 
terminate  its  temporary  registration  as  a 
clearing  agency.^  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  ICC's  proposal  from 
interested  persons. 

I.  Discussion 

ICC  is  the  conunodity  clearing 
subsidiary  of  The  Options  Clearing 
Corporation  ("OCC").  ICC  commenced 
operations  in  1985  as  a  "clearing 
organization."  as  defined  in  the  rules 
promulgated  under  the  Commodity 
Exchange  Act.  *  and  therefore  is  subject 

•  15  U.S.C.  78»(,.)(1)  (1988). 

-  loiter  from  [amcs  C  Yong.  Via;  I'rc.siciriil  ,iiul 
AssisL-inl  Srcrptdry.  IC:C.  to  /onathiin  (;.  KMr. 
.Spc:rpl.iry.  (:ommis.<iion  (March  24,  19!M). 

'Commodily  Futures  Trading  C:ommi.ssi<)n 
(  OTf;-)  Rule  1.3(d)  (17  CFR  1.3(d)  (1993)|  defim-.s 
clearing  orgrfniTation  as  the  person  or  organization 
which  acts  as  a  mpdiiim  for  clearing  transarlinns  in 
( oinmodiiioR  for  future  deliven,-  or  rommodily 
op' ion  irdniaclioiis  or  for  effcciing  .vlllfiuenls  ol 


to  oversight  and  regulation  by  the  CFTC. 
1C;C  guarantees,  clears,  and  settles 
futures  contracts,  options  on  futures 
contracts,  and  commodity  options 
whi<  h  are  traded  on  those  contract 
markets  that  have  designated  ICC  as 
their  clearing  organization.-' 

Because  the  economic  similarity 
between  certain  securities  products  and 
certain  commodity  products  created 
opportunities  for  intermarket  hedging 
and  arbitrage.  ICC  and  OCC  developed 
a  program  to  offer  cross-margining  to 
joint  members  of  ICC  and  OCC.'  The 
original  cross-margining  program 
iMjtween  ICC  and  OCC  retinired  a  joint 
member  to  transfer  posiiions  in 
set.urities  options  eligible  lor  cross- 
margining  from  its  OCC  account  to  its 
account  at  ICC.  Such  options  positions 
and  futures  contracts  eligible  for  cross- 
margining  were  margined  at  ICC  based 
upon  the  net  risk  of  the  combined   \ 
positions.  ICC  held  all  positions,  margin 
deposits,  and  clearing  fund  deposits 
with  respect  to  the  cross-margining 
program.  ICC  was  obligated  to  OCC  to 
perform  a  participating  joint  member's 
obligations  with  resper.l  to  short 
positions  in  se<;urities  options  held  in 
the  joint  member's  ICC  <;ross-margining 
account,  and  OCC  remained  obligated  to 
collect  and  pay  all  premiums  for 
transactions  in  ,se<;urities  options  and  to 
effect  settlement  of  all  exercises. 
Because  se<;uritics  positions  werv  held 
and  were  margined  at  ICC  and  because 
ICC  held  all  the  margin  deposits  and 
clearing  fund  deposits  with  respect  to 
cros.s-mnrgined  positions.  ICC  believed 
that  it  could  possibly  be  viewed  as  being 
within  the  Act's  definition  of  a  tilearing 
agency  «  and  therefore  registered  with 
the  Commission  as  such." 


<;onlracl.s  for  future  dellvpry  or  coniiiiodilv  option 
tran.saclions  for  and  tietween  nicmlMrrs  of  a  coiitnid 
market. 

'Cun-ently.  ICX:  ji.l.s  as  the  (.Ica.-ing  organization 
for  Ihe  AniB*  (".nrnmodities  Cor(>..  the  New  York 
Futures  txc.hange.  Inc.  and  the  Philadelphia  Itoard 
of  Trade. 

■•.Se<  iirilifi  Kxchcinge  ^l^  Kclfasc  Nos.  21,153 
(OttotxT  3.  1988!.  53  FK  39.5fi7  (File  No.  .SK-(KX;- 
W»-17|  (order  approving  (X:(:.'I(:c:  proprietary  cto>;n 
margining  program)  and  30041  (I)e<:cnit)er  5   19911 
50  FK  »i4B24  jf-ile  Nos.  SR-CX:C-«K)-04  and  SR- 
ICX:-9(mj|  (order  approving  CXX;/ia:  mm 
proprieUiry.  market  professional  cross -margining 
program) 

'•Sttli(,i!^j(a)(23|(.\)  115  U.S.C.  78c(a)(2J|(,\) 
(1088)1  dcllnes  a  clearing  agency  as  any  person  who 
acts  as  an  intermediary  in  making  p,iyments  or 
deliveries  or  lioth  in  connection  with  transactions 
in  sei:urities  or  who  provides  facilities  for 
comparison  of  data  resjiecting  the  terms  of 
settlem<:nt.  to  reduce  the  number  of  .scf.uritie.s 
transactions,  or  for  the  allrtcation  of  securities 
.selllerneni  responsibilities. 

'On  October  3.  1988.  Ihe  Commission  granted 
ICC  temporary  registration  as  a  clearing  agcncv  for 
a  |KTiod  of  fightoon  months  (Securities  txchang" 
Aft  Kelease  No  20T-.4  (CMolter  3.  I'lHH).  53  FK 

(:<'iiiici,..-t 
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Following  regulator^' 
cross-margining  program 
and  OCC.  OCC  entered 
margining  arrangements 
other  commodity  cleari 
organizations.^  Pursuant 
cross-margining  programk 
transferring  all  cross 
and  futures  positions  int 
held  at  one  clearing  orga 
margined  option  positi 
OCC  and  cross-margined 
positions  are  held  at  the 
commodity  clearing 
and  the  participating 
clearing  organization  sh 
regarding  the  positions  h 
cross-margining  accounts 
cross-margining  accounts 
combined  for  purposes  o 
margin  requirements, 
deposited  to  satisfy  margi  ri 
requirements  is  subject  to 
control  of  OCC  and  the 
commodity  clearing 
Members  electing  to  parti 
cross-margining  program 
OCC  and  the  participating 
clearing  organization  cros  5 
option  positions  maintai 
on  futures  positions  mai 
participating  commodity 
organization.  Under  this 
margining  structure,  a 
commodity  clearing 
considered  to  be  within 
definition  of  a  clearing 
therefore  is  not  required  t 
the  Commission  as  such. 

Recently,  the  cross-maq 
program  between  ICC  and 
restnictured  so  that  it  pan 
cross-margining  programs 
and  other  participating 


a  Dproval  of  the 
between  ICC 
o  cross- 
A'ith  several 


red 

n  ai 


39556).  On  April  5,  1990.  Oclobei 
April  2.  1993.  the  Commission  ex 
temporar\  registrdtion  for  addilio  .. 
nnonth  periods  (Securities  txchar  ;( 
Nos.  27879  (April  5.  1990).  55  FR 
(October  3.  1991).  56  FR  50959:  ai 
2.  1993).  58  FR  18277). 

"fg..  Securities  Exctiange  Act  1 
27296  (September  26.  1989).  54  h 
approving  OCC'CME  cross-tnar^i 
proprietary  positions):  29991 
56  FR  61458  (order  approving  ex 
CME  cross-margi.Ting  program  to 
held  for  market  professional): 
1991 ),  56  FR  56680  (order  approv 
Trade  Clearing  Corporation  cross 
program  for  proprietary  positions 
1993).  58  KR  41302  (order  appro 
OCC/BOTCC  cross-margining 
positions  held  for  market  profess! 
(Kebri;ary  26.  1992).  57  FR  7830 
OCC/Kansas  City  Board  of  Trade 
Corporation  ("KCBOTCC")  cross 
program  for  proprielarv  position 
(Angus!  2.  1993),  58  FR  42586  (or 
expansion  of  the  OCOKCBOTCC 
program  to  include  positions  hoi 
professionals). 
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clearing  organizations.^  ICC  believes 
that  under  the  restructured  cross- 
margining  program  it  will  no  longer  be 
acting  as  an  intermediary  in  making 
payments  or  deliveries  in  connection 
with  securities  transactions  and 
therefore  will  not  be  a  clearing  agency 
under  the  Act. '°  Accordingly,  ICC 
requests  that  its  application  for 
permanent  registration  with  the 
Commission  as  a  clearing  agency  be 
withdrawn. 

II.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  fo.-egoing. 
Persons  making  written  submissions 
should  file  sijrcopies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N\V.. 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  above- referenced  self- 
regulatory  organization. 

All  submissions  should  refer  to  File 
No.  SR-ICC-600-21  and  should  be 
submitted  by  July  5,  1994. 


"Securities  Exchange  Act  Release  No.  33342 
(December  22.  1993).  58  FR  67885  [File  Nos.  SR- 
OCC-93-07  and  SR-ICC-93-041  (order  approving 
proposed  rule  changes  to  restructure  the  cross- 
mjrgining  program  between  OCC  and  ICC). 

'"ICC  and  OCC  also  offer  joint  members  a  cross- 
netting  service  which  provides  for  the  netting  of  a 
member's  OCC  exercise  and  assignment  settlement 
obligations  with  its  ICC  settlement  obl;ga;ion<!. 
Previously,  a  joint  member  was  able  to  select  either 
ICC  or  OCC  as  its  designated  clearing  organization 
(■'DCO")  for  the  purpo.se  of  settling  its  cross-netted 
obligations.  The  clearing  agency  selected  as  DCO 
was  to  act  as  the  agent  of  the  other  clearing 
organization  in  effecting  the  cross-netted 
settlements.  ICC  has  never  been  selected  as  a  joint 
member's  IXO.  and  pursuant  to  the  recent  approval 
of  nile  changes  filed  by  ICC  and  OCC.  members  a.-e 
no  longer  able  to  select  ICC  as  their  DfJO.  For  a 
more  detailed  description  of  the  proposed  rule 
changes,  refer  to  Securities  Exchange  Act  Release 
No.  34088  (Mav  19.  1994).  59  FR  27303  IFile  .Nos. 
SR-OCC-94-01  and  SR-lCC-94-OlI  (order 
approving  propased  rule  change  related  to 
restructuring  of  cross-netting  agreement  between 
ICC  and  OCC).  Accordingly.  KC  believes  that  it  will 
no  longer  be  performing  any  activity  with  respect 
to  cross-netting  that  would  bring  it  within  the 
deflnition  of  a  clearing  agency  under  the  Act. 


For  ths  Oimmission  by  the  Division  of 
Market  K'.gulation,  pursuant  to  deipgated 
authority, . 

Margarei  ^I.  NtcFarland. 

Deputy  Sri  ivtary. 

[FR  Do. .  J4-13380  Filed  &-1-94:  8:45  am) 

BILUNQ  C<jO£  M1(M)1-4M 


[Release  Ko.  34-34109;  File  No.  SR-Phlx- 
93-29] 

Self-Regulatory  Organizations;  Order 
Approving  and  Notice  of  Filing  and 
Order  Granting  Accelerated  Approval 
of  Amendment  No.  1  to  a  Proposed 
Rule  Change  by  the  Philadelphia  Stock 
Exchange,  Inc.,  Relating  to  Enhanced 
Specialist  Participation  in  Parity 
Options  Trades. 

May  25,  1994. 

On  August  9.  1993,  the  Philadelphia 
Stock  Exchange,  Inc.  ("Phlx"  or 
"Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission"),  pursuant  to  section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act").»  and  Rule  19b-4 
thereunder,^  a  proposed  rule  change 
relating  to  enhanced  specialist 
participation  in  parity  options  trades. 
Notice  of  the  proposal  appeared  in  the 
Federal  Register  on  September  20, 
1993.^  One  comment  letter  was  received 
opposing  the  proposed  rule  cha.age,"  to 
which  the  Phlx  responded.^  On  April 
19, 1994,  the  Exchange  filed 
Amendment  No.  1.^  This  order  approves 
the  Exchange's  proposal,  as  amended. 


'  15  U.S.C.  78s(bl(l)  (1988). 

•■17CFR240.19b-4  (1092). 

'See  Securities  Exchange  Air  Release  No.  32891 
(September  14.  1993).  58  FR  48921. 

*  See  Letter  from  Jay  Mizrahi,  General  Partner,  P.l. 
Shoreline  Securities  ("Shoreline"),  to  Jonathan 
Katz.  Secretary,  Commission,  dated  December  16. 
1903  ("Shoreline  Securities  Letter"). 

■■.See  Letter  from  William  Llchimolo.  Vice 
President  and  General  Counsel.  Phlx,  to  Sharon 
Lawson.  Assistant  Director,  OfTice  of  Deri\a;ives 
and  Equity  Oversight  ( "ODEO").  Division  of  Market 
Regulation  ("Division").  Commission,  dated 
February  23,  1994  ("Phlx  Response  Letter"). 

"On  April  19. 1994,  the  Exchange  filed 
Amendment  No.  1  to  the  proposed  rule  change  to 
specify  that:  (1)  The  Exchange's  Allocation. 
Evaluation  and  Securities  Committee 
("Committee")  may  only  extend  the  proposed  .«ix 
month  Enhanced  Parity  Split  (as  defined  herein)  for 
one  additional  six  month  period;  and  (2)  the 
Enhanced  Parity  Split  cannot  cause  a  customer 
order  to  receive  a  .smaller  panicipation  as  a  result 
of  this  rule  than  any  other  crowd  participant, 
including  the  specialist.  Further.  Amendment  No. 
1  clarifies  that  (1)  a  "New  Unit"  would  be  anv  new 
equity  options  specialist  unit  approved  by  the 
Exchange  on  or  after  June  16. 1993:  (2)  a  'New 
Options  Class"  is  any  class  of  options  listed  for 
trading  by  the  Exchange  on  or  after  June  16.  1993; 
and  (3)  the  Enhanced  Parity  Split  may  be  granted 
for  a  New  Options  Class  after  the  initial  six  month 
period  has  expired  as  long  as  the  New  Options 
Class  is  assigned  to  the  .New  Unit  while  it  is  s'.i.'l 
entitled  to  receive  the  Enhanced  Parity  Split 
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Description  of  Proposal 

In  onler  to  encourage  (he  regi.stration 
with  the  Exchange  of  New  Unit.s,'  the 
Kxciiange  propo.ses  to  add  now 
Cnmini^ntnry  .17  to  Rule  1014. 
Specififally,  the  proposal  would  imabU 
New  Units  trading  New  Options 
Classes."  to  execute  .00%  of  (he 
contrads  in  tr3n.<;arl!ons  where  fh.T  New 
Unit  is  on  parity  with  one  regi.storcH 
options  trader  ("ROT"),  and  4fJ%  oi  fhn 
ixintmcts  in  a  transaciion  wbort;  the 
Nf.w  Unit  is  on  parity  with  two  or  tnoro 
RC)T<;  ("Enhanced  Parity  S(>l;!'); 
l-rovided.  however,  that  no  customm- 
ordf3r  whicli  is  on  parity  may  receive  a 
."iniallr;r  participation  tiidn  any  othor 
crowd  u-irtiripant.  including  thf? 
Kpf?»:ialist.'' 

A  .\.'>\v  Unit  can  be  formed  by  {:!jrrei)t 
ROTs  and/or  specialists  as  long  ns  a  now 
h!^<i<i>r-de.j|pr  firm  is  established. 
Hcv.iuse  the  proposal  will  bo  limited  to 
Nt-.v  Options  Classes,  options  classes 
tlMf  arc  le.ised  or  otherwise  transferred 
frn.m  an  existing  specialist  to  a  \'<nv 
Unit,  or  that  were  listed  on  the 
Exchange  prior  to  June  16,  1993,  and 
which  are  assigned  to  a  New  Unit,  and 
not  covered  bv  the  proposed  rule. 

Th«?  Enh.-inced  Parity  Split  would  he 
effet;tive  for  a  period  of  six  months  from 
the  commencement  of  trading  by  the 
New  Unite  of  its  first  New  Options 
Class.'"  Furthermore,  the  Committee 
may  evtond  the  Enhanced  Parity  Split 
for  one  additional  six  month  period 


upon  petition  by  the  New  Unit  and  a 
determination  by  the  Committee  that 
such  extension  is  consi.-.tent  with  the 
promotion  of  ju.st  and  equitable 
principles  of  trade  and  the  public 
interest."  The  Enhanced  Parity  Split 
Hill  also  be appliraNe  to  any  additional 
Nfi"  V  Options  Classes  that  nre  assigned 
to  a  r-Jew  IJnil  provided  that  at  the  time 


pursiL-jnt  to  the  proposed  nile  change  on  ih';  first 
New  Options  Class  it  commenced  trading.  Sefl 
Utter  friim  .Michele  Weishaum,  Associa'e  General 
ixiunfi'l  Phlx,  to  Michdel  Walinskas,  Hr.iii.;h  Chief, 
ODEO,  Division,  Commission,  dtitod  April  19.  il'.M 
("Aniend.Tient  No.  1"). 
'.Se.>  Arnendmenl  No.  1,  siipm  nolo 6 
"Iff. 

•'In  such  ras«s.  the  sia  cialist  may  waive  the 
Enhanced  i'arity  Split,  relephcne  conversation 
l>;;wten  .Wi  hele  Weisbaum,  Associate  ijencral 
Coun-sel,  Phlx.  and  Brad  Ritter,  Attorney,  ODiJO, 
Division,  ("ommission,  on  May  20,  1994. 

'•'On  August  17.  1992,  the  Exchange  file.f  3 
.siniiLr  proposal  pursua.it  to  which  all  sp«c!ali.sts 
would  h.iuc  received  the  enhanced  parity  split 
rontaini.d  in  this  proposal.  See  File  No.  SR-Phlx- 
92-19.  The  Exchange  has  withdrawn  th.it  pr.ipo^I. 
.See  b-i;er  from  Keith  Kes.'=el,  Phlx.  to  Brsd  Ri>|or. 
Attorney,  Office  of  Derivatives  Regulation,  Division 
of  M.irket  Regulation,  f>jmmi.ssion,  dated  December 
2.  1993.  On  February  28,  1994,  the  Exch-^nge  filed 
another  proposal  which  provides  for  3  dil'ferent 
((irm  of  enhanced  parity  participation  for  exiMin" 
spe<  i.,list  units  and  for  New  Units  that  tjeromo 
inehgibip  for  the  Enhanced  .Parity  .Split  piir'«iianl  to 
thi.s  propose).  .See  .Securities  Exchange  An  Relcaw 
No.  33935  (April  20.  1994),  59  FK  220J8  (April  28 
l')94)  (notice  of  File  Na  SR-Phb(-94-12)  If 
.ipprr.ved.  the  enhanced  parity  participation  for 
spei  ialisis  propased  in  File  No.  SR-Phlx-»4-i2 
wo:iid  not  Ije  available  10  New  Units  that  are 
•  lig.nie  .'or  the  Enhanced  Parity  Split  pursii.-jn(  to 
this  ptopo.vil.  Telephone  conversation  l^twoen 
Mirhele  Weisbaum,  Associate  General  Counwl, 
Phlx.  ,ind  Brad  Ritter,  Attornny,  ODEO,  Division. 
( jimr.-i«sio;),  on  ,^pril  20, 1994. 


•suf.h  t;!a<;f;es  -ire  assigned,  the  New  Unit 
's  -.{ill  entitled  to  r;>f;eive  the  Enhanr.ed 
Parity  Split  on  the  first  New  Options 
C'>i  .s  it  c:onir,irnced  tradin<j  pursua.it  to 
this  riie.^2  -f^e  Commift(\;  may 
termimte  any  extension  of  the 
Enhanced  Parity  Split  if  the  Coinmittoe 
dftermine.i  fh.it  such  action  is 
cnni^isteni  wiiii  the  promotion  of  just 
nnd  sfjuilable  prin?  iph's  of  trad.;  and  tho 
piiblic  interest.'* 

Comraenl  Letter 

The  Comment  letter  received 
opposing  the  proposed  mle  change 
made  several  arguments  as  to  why  the 
proposed  rule  change  is  inappropriate.'* 
The  commenler  first  argues  that  the 
Exchange  has  no  evidence  that  granting 
on  Enhanced  Parity  Split  to  New  Units 
will  in  any  way  benefit  Phlx  public 
customers.  In  fact,  the  letter  argues  that 
the  proposed  rule  is  anti-rompelitive 
and  will  ultimately  harm  public 
customers  by  acting  ns  a  disincentive  for 
ROTs  to  mak"  competitive  markets,  thus 
removing  liquidity  from  the  market. 
Shoreline  beheves  that  price 
competition  is  restricted  whenever  the 
specialist  is  granted  a  benefit  not 
available  to  the  ROTs  in  the  crowd. 
Shoreline  also  argues  that  there  is  no 
evidence  that  the  Enhanced  Parity  Split 
will  encourage  New  Units  to  make  tight 
and  liquid  markets,  as  the  Phlx  claims. 

The  commenter's  next  argument  is 
that  the  proposed  rule  allows,  but  does 
not  require,  the  New  Unit  to  invoke  the 
Enhanced  Parity  Split.  Shoreline 
believes  that  this  further  harms  ROTs 
because  there  may  be  instances  where 
ROTs  are  forced  to  accept  a  greater 
percontage  of  an  undesirable  trade  than 


' '  .Sw  Aniendmont  No.  1 ,  rupra  note  6. 
"On(j>  grenled,  the  Enhanced  Parity  Split  on 
addilio.ul  New  Options  Clisses  as.-iigm;d  to  a  New 
Unit  may  remain  in  effect  for  up  to  one  ys>,ir  as 
prrjvided  he-ein  even  though  the  Enhanced  Parity 
Split  on  the  first  New  Options  Class  a.ssigned  to  t'h"? 
New  liriit  tennr»wlcs  dirring  ihfit  time  [jeriud.  Iii 

"The  Exchange  rcpres<!nfs  th.tl  «  New  Unit  will 
nri;d  the  Initial  six  month  pi-riod  in  order  to 
n.sMblish  ;i  trading  rw.ord  in  the  .New  Options  Class 
If,  hiKve-.  er.  the  New  Itnil's  fm.'form.ince  duri.ig  the 
initial  six  month  pnriod  is  substandard,  the 
rommillce  m^y  reallocate  the  (wnicular  options 
class  to  another  .specialist  pursuant  to  I'hix  Rule 
5;  I.  .See  Lcttor  from  William  Uchinmto.  (rt;npr.il 
Ojur.scl.  Phlx.  to  Richard  Zack.  B/Bnch  Chief, 
ODEO.  Division,  Commission,  dated  January  5 
I'tfM. 

'^S.'e  .Shoreline  .Snruritios  Ufli-r.  •:11pm  nnli'  4. 


they  would  if  the  New  Unit  is  rr^quirpd 
to  accept  the  Enhanced  Parity  Split. 

Shorulitie  also  argues  that  by  all.^w•:l^i• 
existing  specialists  and  ROTs  to  fonn     ' 
New  Units,  the  proposal  does  not  svrv 
its  sfaf«v!  pi^rposo,  which  is  to 
cncoung')  tho  formation  and  rep/str.-.fion 
with  the  Ex(  hange  of  new  speciaK.st 
units, 

Fin.i-ly,  t\,i)  commcritor  ai-guos  ?h.-,» 
the  Phlx  has  provided  no  spccitlt; 
cfitGri.-i  f-ir  maintaining  or  .revok<:ig  ihr 
Enhnnrrti  iVirifv  Split  with  n-'ip.N-^t  to  .1 
poi-Jici:l.',rNew  Option;  Class.  Shoielii;-- 
bcli'jv.--:  ^b,^l  i f  the  FTnhanccd  Par'ty 
Sji.'it  is  !o  I/O  offert;d  to  No"a-  Unit.s.  tf." 
Coinnjif?^?*;  should  have  objective    ' 
stond:;rd';  to  'ipply  in  malring  a 
determination  of  whether  (o  extttnd  flu- 
Enhan.:rd  Parity  Split  for  the  allov.oA 
ndditionnl  six  month  period. 

PhK  Rcicponse 

The  Phlx  refutes  the  arguments  r.u-^ti 
by  Short.'line.'5  First,  the  Phlx  belie'-j-s 
that  the  proposal  will  in  fact  add 
liquidity  to  the  market,  thus  diret:lly 
benefiting  public  customers.  The  PhK 
believes  the  proposal  will  attract  new 
specialist  units  to  the  Exchange  and  w  ill 
encourage  these  New  Units  to  make 
light  markets  in  New  Options  Classes  in 
order  to  aft mr:t  order  flow  to  the 
Exchange.  The  Phlx  argues  that  bet  auw 
every  newly  listed  options  class  is 
subject  to  multiple  listings, 
disincentives  are  created  which 
discourage  specialist  units  from  acting 
as  specialists  for  those  new  classes  of 
options.  The  Phlx  believes  that  the 
Enhanced  parity  Split  will  counteract 
these  disincentives  by  offering  New- 
Units  a  direct  benefit  if  they  are  able  to 
attract  order  flow  to  the  Exchange.  The 
Exchange  tx'lieves  the  New  Units  will 
bo  able  to  attract  this  order  flow,  and 
thus  capitalize  on  the  Enhanced  Parity 
Split,  only  if  they  maintain  tight 
markets  in  the  New  Options  Classes.  As 
a  re.suh,  the  Phlx  believes  that  public 
customers  will  directly  benefit  from  tf.c 
proposed  rule  change. 

The  Phlx  also  disagrees  with 
Shoreline's  contention  that  any 
enhanced  split  is  a.iti-compelilivt;.  First 
the  Enhanced  Parity  Split  is  available  to 
any  jtiarket  making  firm  that  is  willing 
to  establish  a  New  Unit.  Secondly,  the 
proposal  does  not  impaf;t  parilv  splits 
on  exisiiiifj  options  classes  or  New 
Options  Classes  traded  bv  existing 
speciali.st  units.  Finally,  a  market  mal.T 
can  fihvavs  establish  priority  in  a  trade 
by  improving  the  market  orby  being  fhf 
first  in  establishing  a  market  that  would 
otherwise  be  on  parity. 


♦ 


•VSe..  PhN  R<.sp..ns»»  Utter,  supm  note  •, 
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iakv  lutfi  accornt  tlio  pof;? 
i:i<irk.;t  icaLdr  may  bt.  yhle 
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nltli/.uif;  anotlier  option',  f 
Purposes  of  hfd^inj^.  Add 
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and  disseminating  (iuotes. 
market  interest  i'.i  the  disj 
and  the  hxe<i  staffing  cost 
iiuirket  making  in  a  partial 
whether  it  is  active  or  not. 
ittruct  sptK:ialist  units  to  t 
w/tio  are  wvilhng  to  accept 
lespoiisibilities.  the  PIdx 
MW;(»«.sary  to  (»rovide  speci 
some  tw-'nefits  that  are  not 
KOIs.  The  Phlx  beheves 
ne}.:ativb  impuci  to  KOTs 
(oiistrd  by  this  proposal  is 
offset  by  the  btmefit  to  the 
its  customers  of  attrafrting 
the  Exchange. 

The  PhU  also  refutes  th( 
claim  that  ROTs  are  fiirtht 
liw  ause  the  New  Unit  is  n4t 
invoke  the  Gnhanc-ed  Pant  r 
Phlx  argues  that  because  s 
KOTs  btith  desire  to  buy  at 
s»?ll  at  (he  ask.  there  shoul 
undesirable  trades  where  t 
would  not  Find  it  desirabit 
Enhanced  Parity  .*iplil   As 
l^xchange  l>elieves  tfiat  ims 
impact  on  the  ftOTs  as  a 
penni.'-.sive  naturt*  of  the  n 
I'linirnis 

('inally.  the  PhK  argues 
tfie  Enhanced  Parity  Split 
fs  New  Options  Class  lor  ul 
year,  the  Excttange  does  m 
detadtrd  evaluative  criteri 
.iwarding  or  rt-moving  the 
P  «nfy  Split  will  bit  psflicu 
or  necessary.  The  F.xchang  ) 
that  by  the  time  that  tfie  N 
t?sfr»hl:sfies  a  trading  hisiofV 
hf  reviewed  and  evalu.ntecl   the 
Mnh.iu(.efl  Parity  Split  will  prokthly 
have  I'lpsed.  Even  without  snch  rfitena. 
however,  the  PhK  notes  th  >i  the 
Ciommittef  has  the  ability  i  r>  review  die 
p»rformj:nt:e  of  a  New  Utn   ^md  to 
reiriove  the  Enhanced  I'arii  y  .Split  at  the 
erid  of  the  mitial  sit  monf!  fienod.  or 
Ml  rfif.re  ef'regions  cnsf-^.  »fJM:.illm'i)re  .m 
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options  class  for  inadequate  spechiUst 
pprfrinrinncp. 

Discussion 

The  Commission  finds  tliaf  tho 
proponed  rule  change  is  consistent  with 
the  rw|ui.'x;ments  of  thf  Act  and  the 
rules  and  rtigulotions  Ihonsundor 
applicifble  \o  (I  nn'tiop.'il  stciirities 
cxchangi!.  and,  in  particular,  llie 
ici(iiirf:r.pn(s  of  so<:tion  CfblCi)'''  in  ihut 
tho  propo.s3l  i<^  dosif^ned  to  promote  just 
and  equitable  principles  ot  trade,  to 
n^movr-  impediments  to  and  perfect  Ihe 
inw;hainsm  of  a  free  and  0f»en  market, 
and  prott«;t  investor?  and  the  public 
i.Titerosl  .Specitlcally.  theCommissiori 
finds  that  the  proposal  may  Mirve  to 
remove  impcdiniciits  to  and  perfect  the 
mechanism  of  a  free  and  open  market  by 
encouraging  the  creation  of  New  Units 
isnd  by  encouraging  those  New  Units  to 
maintain  tight  markets  for  New  Options 
Classes  in  order  to  attract  order  flow  to 
the  Exchange.  The  Commission  believes 
the  proposed  rule  change  is  a  reasonable 
c;tfempt  by  the  PHlx  to  enhanc:e  the 
ability  of  New  Units  to  compete  for 
order  How  in  die  environment  of 
multiply-truded  options  classes.  In 
addition,  the  protet;tion  ol  investors  and 
the  pulilic  interest  is  maintained 
because  the  Committee  can  refuse  to 
extend  the  Enhanced  Parity  Split  for  an 
additional  six  months  if  the 
performance  of  the  New  Unit  does  not 
warrant  an  extension.  Further,  the 
proposed  rule  change  provides  the 
Enhanced  Parity  Split  cannot 
disadvantage  a  public  customer  order 
thtit  is  on  parity  with  a  New  I'nit.'' 

'Hie  Commis,sion  agrees  wilh  t.he 
Exchange  that  in  order  to  attract  order 
flow  to  the  Exchange,  the  Phlx  needs  to 
be  able  to  altr.ict  and  retain  well 
capitiihziid  specialist  units  that  are 
willing  to  fi'il?  New  Options  Classt^s.  as 
wt:!i  iJS  existing  options  classes.  Further, 
the  Connntssion  disagrees  with  ihe 
cojfifuetrter  that  the  proposed  rule 
change  will  disadvantage  pi'hlii 
I  'i.itomef'.  On  the  contrary,  the 
proposed  rule  cha'Jge  eliminates  .Tny 
dirw  '  injury  to  public  customers  by 
providing  that  customer  o.-^dt  rs  o:i  parity 
m,iy  not  r'.ireive  a  smaller  jjarlicipation 
than  any  other  crowd  participant, 
including  the  spetiali.st.'^  Furthermon- 
fitiau;.*;  the  proposal  may  serve  to  add 
liquidity  to  the  market  by  encouraging 
New  Units  to  maintain  tight  markets  in 
Older  !o  attract  order  flow  to  the 
Exchange,  the  Commission  believes  thut 
public  customers  f;Oiild  benefit  ffotn  the 

"IS  use.  7K!(l,Rl|(Hifc81. 
"Sfir  AlneiidlnCfil  No.  t.  >,u("ir  Mlilf  h 
'"'ll.p  -.|.f'.iiiliM  m.iy  wdivctN«^Liili.i:i(i;d  P.  iilv 
r.(.lif  lit  ll»*VJ.  <  i.r  M/Il.':l,lin,'-S.  .S<tf.  ■.(•f'i{r  irOle  •> 


proposed  rule  chango.^'^  Accordingly.       , 
the  Commission  l>clic»ves  there  is  no 
evidence  to  .support  a  conclusion  thnt      ' 
the  proposed  rule  change  will 
disadvantage  public  customers. 

The  Commission  also  acknowledges 
Ihat  specialists  have  rospoii?ibi!ities  that 
KOTs  do  not  have  and  that  the.io 
responsiiiiiities  have  certain  costs 
asnociated  wiiti  them,  such  as  the  -.tc.!! 
costs  a.ssociated  with  continually 
updali.-ig  and  disseminating  quotes.  As 
a  result,  the  Commission  believes  it  is 
n;nsoiii:ble  for  the  Exf  hange  to  gr-int 
certain  advantages,  su(.h  as  the 
Enhanced  Parity  Split,  to  New  Uniti  in 
order  to  encourage  New  Units  to  register 
as  spixaali.sts  for  New  Options  CUisses. 
Accordingly,  as  long  as  these  advantages 
do  not  unreasonably  rt:strain 
(  ompetilion  and  do  not  harm  investors, 
the  Commission  believes  that  the 
granting  of  siu:h  benefits  to  specialists  is 
within  the  business  judgment  of  the 
Exchange.  Tfierefore.  even  though  the 
proposed  rule  change  could  arguably 
have  some  negative  impact  on  ROTs,  for 
the  rea.sons  stated  above,  the 
f  iommission  believes  the  propn.sal  is 
consistent  with  the  Act.-'" 

F'inally,  the  Commission  agmes  with 
the  Phlx  that  the  lack  of  quantifiable 
standards  for  the  Committee  to  apply  in 
determining  wfiether  to  extend  the 
Enhanced  Parity  Split  for  an  additional 
six  month  period  does  not  make  the 
proposal  unieasonable.  Even  if  the  Phlx 
proposed  such  standards,  some  time 
period  would  be  neces.sary  in  order  for 
the  New  Unit  to  establish  a  trading 
history  in  the  New  Option  Class  in  order 
for  such  a  r*!view  to  have  any  validity. 
In  addition,  the  Committee  still  will 
review  the  performance  of  the  New  Unit 
in  determining  whether  to  extrnd  the 
Enhanced  Parity  Split  for  an  addiiional 
six  months  for  particular  New  O;.tions 
Clas.ses.  Because  the  Enhani  t-rl  i  ,:rity 
Split  can  be  in  effect  for  at  mo.'vt  one 
year  for  each  New  Options  Class,  the 
Commission  l>elieves  that  the  lai;k  of 
such  standards  does  not  prt;vent  a 
finding  that  the  proposal  is  consistent 
with  the  Act. 

The  Commission  finds  good  cause  lor 
approving  Amendment  No.  1  to  the 
proposed  rule  change  prior  to  the 


"•■nui;.)fiimis,sii.>n  iiuti^.s  ih<il  oonlri.fy  lo  the 
t  iiimtiefiier's  (;or.leiitio:i.  K(J Is  nwy  iii  iMi  (H!i.t^lil 
ffoni  the  Enhaiicwl  ('amy  Split  if  the  New  Or.iis  arc 
^uiues-stul  in  attritclin^  order  flow  lo  the  KxchariKt; 

•■"Further,  iho  (Jotnrtiissioii  disagrees  witti  ihd 
<  oinnientf^r  that  ROT  s  may  tie  di.iadvanlannt  by  ilie 
fatt  that  New  Units  arc  not  required  toaixep'  tlif 
tfitiaiiCi'd  Parity  Split  in  those  mstances  wlieri«  it 
ipfilies.  In  those  ta.HCs  ivhcrt  a  Uc.vt  l.lnit 
(lelerimnes  to  waive  Iho  f'jtliani  ed  Parity  Split.  Itic 
txi.haii(ies  riorinal  parity  riihis  will  apply  and  'ht* 
KCl'ls  involved  will  tie  no  worse  off  than  they 
»,r..ilr' on  any  filt.er  parity  li;.df 


thirtieth  day  after  the  date  of 
publication  of  notice  of  filing  thereof  in 
(he  Federal  Register.  First,  Amendment 
No.  1  limits  to  one  year  the  maximum 
time  period  during  which  the  Enhanced 
Parity  Split  can  exist  with  respect  to  any 
New  Options  Class  and  provides  that 
the  proposed  rule  cannot  disadvantage 
customer  orders.  The  purpose  of  the 
Enhanced  Parity  Split  is  to  encourage 
New  Units  to  maintain  tight  spreads  in 
New  Options  Classes,  which  is  a  benefit 
to  investors.  The  Commission  believes 
that  providing  such  an  incentive  to 
specialists  is  appropriate  for  New 
Options  Classes  for  the  period  during 
which  the  market  for  such  options 
classes  is  being  established  as  long  as 
safeguards  exist  to  ensure  that 
customers  are  not  harmed.  As  a  result, 
the  Commission  believes  these 
amendments  accomplish  these  goals 
consistent  with  the  Act.  Secondly, 
Amendment  No.  1  also  clarifies  certain 
aspects  of  the  proposed  rule  change. 
The  Commission  believes  that  these 
amendments  strengthen  the  proposed 
rule  change  by  minimizing  any 
confusion  that  may  arise  as  to  the 
applicability  of  the  rule.  As  a  resuH,  the 
Commission  believes  it  is  consistent 
with  section  6(b)(5)  of  the  Act  to 
approve  Amendment  No.  1  to  the  Phlxs 
proposal  on  an  accelerated  basis. 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  Amendment  No. 
1  to  the  proposed  rule  change.  Persons 
making  written  submissions  should  file 
six  copies  thereof  with  the  Secretary, 
Securities  and  Exchange  Commission, 
450  Fifth  Street.  NW.,  Washington,  DC 
20549.  Copies  of  tlie  submission,  all 
subsequent  amendments,  all  written 
statements  wilh  respect  to  the  proposed 
rule  change  that  are  filed  with  the* 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section.  450  Fifth  Street.  NW.. 
Washington,  EX:.  Copies  of  such  filing 
will  also  be  available  for  inspet'tion  and 
copying  at  the  principal  office  of  the 
Exchange.  Ail  submissions  should  refer 
to  File  No.  SR-Phlx-93-29  and  should 
be  submitted  by  June  23, 1994. 

It  is  therefore  ordered,  pursuant  to 
section  19|b)(2)of  Act.^'  that  the 
proposed  rule  change  (SR-Phlx-93-29) 
is  hereby  approved,  as  amended. 
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For  the  (i}mmi<?sion,  by  the  Division  of 
MrtrkoJ  Keguldtion,  pursuant  lo  d«l(>gnted 

aiithority.'.' 

Margaret  H.  McFarland, 

Deputy  Secretury. 

IFR  Doc.  94-13344  Filed  6-t-?M;  8;45  am) 

BILUNG  CODC  WKMIt-M 


"  IJ  U.S.  U  7«s(b)(2)  (1988) 


[Rel.  No.  IC-20320;  812-8980] 

The  First  Trust  Special  Situations 
Trust,  Oppenhelmer  Global  and 
Treasury  Securities  Trust,  Series  1  and 
Subsequent  Series,  et  ai.;  Notice  of 
Application 

May  26,  1994. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  application  for 

exemption  under  the  Investment 

Company  Act  of  1940  (the  "Act"). 


APPLICANTS:  The  First  Trust  Special 
Situations  Trust,  Oppenheimer  Global 
and  Treasury  Securities  Trust,  Series  1 
and  Subsequent  Series  (the  "Trust"); 
Oppenheimer  Global  Fund, 
Oppenheimer  Fund,  Oppenheimer  Gold 
&  Special  Minerals  Fund,  Oppenheimer 
Global  Grovirth  &  Income  Fund, 
Oppenheimer  Equity  Income  Fund, 
Oppenheimer  Main'Street  Income  & 
Growth  Fund;  Oppenheimer  Asset 
Allocation  Fund;  Oppenheimer  Global 
Bio-Tech  Fund;  Oppenheimer  Total 
Return  Fund,  Inc.,  Oppenheimer 
Discovery  Fund,  Oppenheimer  Time 
Fund,  Oppenheimer  Special  Fund,  and 
Oppenheimer  Target  Fund,  on  behalf  of 
themselves  and  any  open-end 
management  investment  companies, 
other  than  money  market  or  no-load 
funds  |/.e.,  companies  that  do  not 
impose  a  sales  load,  deferred  sales  load, 
or  bear  distribution  expenses  pursuant 
to  a  rule  12b-l  plan),  that  may  in  the 
future  be  advised  by  Oppenheimer 
Management  Corporation  or  an  adviser 
owned  directly  or  indirectly  by  it  or  its 
parent  corporation,  Oppenheimer 
Acquisition  Corp.  (the  "Funds"); 
Oppenheimer  Management  Corporation 
(the  "Adviser");  Oppenheimer  Funds 
Di.sfributor.  Inc.  (Ihe  "Distributor");  and 
Nike  Securities  L.P.  ("Nike,"  together 
with  any  sponsor  controlled  by  or  undei^ 
common  control  with  Nike,  the 
"Sponsor"). 

RELEVANT  ACT  SECTIONS:  Order  requested 
under  section  6(c)  for  an  exemption 
from  sections  12(d)(1),  14(a).  19(h).  and 
22(d)  and  rule  19b-l:  under  sections  11 
(a)  and  (c)  to  permit  certain  offers  of 
exchange;  and  under  section  17(d)  and 
rule  17d-l  to  permit  certain  affiliated 
transactions. 


"  17  CF-R  200  30-3taJ(12)  (1993). 


SUMMARY  OF  APPLICATION:  Applicants 
seek  an  order:  (a)  Permitting  .series  of 
the  Tru.st  to  invest  in  shares  of  one  of 
the  Funds  and  zero  coupon  obligations; 
(b)  exempting  the  Sponsor  from  having 
to  take  for  its  own  account  or  place  with 
others  $100,000  worth  of  units  in  the 
Trust;  (c)  permitting  the  Trust  to 
distribute  luipital  gains  resulting  from 
redemptions  of  Fund  shares  along  with 
the  Trust  s  regular  di.stributions;  (d) 
permitting  waiver  of  any  contingent 
defi>rred  sales  charge  otherwise 
applicable  on  Fund  shares  that  the  Trust 
has  piinhased;  (e)  permilling  certain 
offers  of  exchange  involving  the  Trust; 
and  10  permitting  certain  affiliated 
transnt  tions  involving  the  Trust. 
FILING  DATES:  The  application  was  filed 
on  May  fi,  1994.  Counsel,  on  behalf  of 
applicants,  has  agreed  to  file  a  further 
amendment  during  the  notice  period  to 
make  certain  le<:hnical  changes.  This 
notice  refiects  the  changes  to  be  made 
to  the  application  by  such  further 
amendment. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
June  20. 1994.  and  should  be 
accompanied  by  proof  of  service  on 
applicants,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  Ihe  SEC's  Secretary. 
ADDRESSES:  Secretary.  SEC,  450  Fifth 
.Street,  NW..  Washington,  DC  20549. 
Applicants:  Nike,  1001  Warrenville 
Road.  Lisle,  Illinois  60532; 
Oppenheimer  Main  Street  Income  & 
Growth  Fund,  Oppenheimer  Total 
Return  Fund,  Inc.,  and  Oppenheimer 
Equity  Income  Fund,  3410  South  Galena 
Street,  Denver.  Colorado  80231;  Other 
applicants.  Two  World  Trade  Center, 
New  York,  New  York  10048-0203. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  E.  Anderson.  Staff  Attorney,  at 
(202)  942-0573.  or  Robert  A.  Robert.son. 
Branch  Chief,  at  (202)  942-0564 
(Division  of  Investment  Management, 
Office  of  Investm.ent  Company 
Regulation). 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  from  the  SEC's 
Public  Reference  Branch. 
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Applicants'  Representati  dos 

I.  Each  of  the  Funds  is  a  rugistereil 
open-end  manogcment  ir  vestment 
company.  The  Adviser  sf  r\'es  as  the 
Funds"  investment  advisi  r.  and  the 
Distributor  serves  as  the    unds' 
principal  underwriter.  In  accordaiitie 
wifh  the  terms  of  an  exen  ptive  order, 
certdin  of  the  Funds  offer  multiple 
«:las.ses  of  shares  with  fro  it-end  sales 
foads.  and  in  certain  insti  nets, 
toc.tingeat  deferred  sales  i.harges 
(■•CDSCs").'  Each  of  the  i  listing  Funds 
h.is  adopted  a  rule  I2l>-1  plan. 

i  The  Trust  is  a  registt  red  unit 
tfivp-iUr.ent  trust  thef  will  offer  units  u\ 
■ienes  {"Trust  Series"),  ea  .;h  of  which 
will  contiiin  shares  of  ont  of  (he  Funds 
that  ttormat'y  are  offered  vith  a  ^ales 
IfVid  lud  U.S.  Coven:ii.ei  t  zero  coupon 
nbl(^,it;ons  ("zero  coupoc  oh':t;.itions"'J 
Thtt  Trust's  objei.tive  ic  tc  prov  ide 
prortji.tion  of  capital  wh:i  f  prcvidicj^  for 
(apical  apprectattoi'.  th-oi  gh 
iriv'e.=itmenr.s  m  zero  cuupi  -n  ohligatinns 
.»ud  shares  of  the  Funds,    inch  Tri;st 
.Sfenes  vjiil  be  orgafiizn<l  {  Ltrsuant  to  a 
frmf  indenture  whii;h  w  il  ini  orporate  a 
rtiasfer  trust  agreement  re  nt'ug  to  the 
i-:nfir»i  Tru,st  and  uhich  w  l!  nan'.e  i 
qualified  bank  as  trustee  (  he 
Trustee"). 

I.  P.,ifh  Trust  Series  w  i    be  spon.sc»red 
hy  fhe  Sponsor,  who  will  HTfomi  tf.e 
("urit  rmnstypici.l  of  u!;:l  i  svestiuent 
ij  i.>f  sponsors,  including:  depositing 
furid  shares  in  the  Trust  S  ries, 
-icquiring  zero  coupon  ob  igations  tmd. 
flepositing  the.Ti  in  the  Tr  tst  5»eries: 
irrufiging  for  the  evfiiuatic  n  of  the  z»  ro 
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ZB."); 


c  iHipou  obiigr.tmtis  by  an 


ev.iluator  (but  not  shares  (  f  tfie  Funds 
-utr  e  the  Funds  calculate  ^vt  asset  value 
f(jdy);  offering  units  to  &.  •  pubii( ;  and 
ui.untnmi.'ig  a  se<  ondary  i  larket  in 
Tuuts.  The  Sponsor expeil  ^  to  deposit  tii 
e-h.h  Trust  5ieri.es  suSstan'  aiU  ixwi- 
t'j.k'.  $100,00(1  aggregate  v  ilue  of  ztrro 
( li.if!?:!  ohfiganons  and  Fi  nd  shares 
->t.:;'!'t?ri(teous<y  with  sii(  f  deposit,  th»' 
■f  n:sree  will  deliver  to  the  Sponsor 
!•' ui.siered'fjertincates  for  •  nits  which 
will  re^jfestT.r  ?he  entir*'  o  vnership  of 
fft-lrust  .Stones. 

4  Unit-,  of  ttie  Trust  Series  wiii  fje 
of'ftHd  to  the  public  initiii  Iv  til  price 
fMscM  on  the  net  as«;».  t  vih  »•  of  fhe  Fund 
stiar»s  selected  turdeposii  in  rhe Trust 
Serie.*  plus  the  offering  sit  e  value  of  thf 
/•i-co  f.oupon  obligations  ci  r.tained 
r!ier>;;n  phis  a  sales  chargt'  Th*?  Trust 
.Stones  wi'l  tedeeni  units  a  prices  based 
(m;  ;he  aggr»>gtite  bid  side »  Lahicttion  of 
th(?  zero  coupon  obligatioi  splus  'he  net 
i>-ist-i  value  of  the  Fund  sb  ires 


Iii<<'-ilii>t'iil  Corii(wriv  Act  Kt;lBas»- 
it'..  i'>'l;)(n(ilM(>)  lori  iWM  (.";.. ^' 


ndependent 


(•uru'iu"'. 
^>s.  IIHil  (Chi 
!  1.  !'!<>':!  ((.cri'jfi 


S,  With  the  deposit  of  the  securities  in 
the  Trust  Series  on  the  initial  date  of 
deposit,  the  Sponsor  will  have 
established  a  proportionate  relationship 
between  the  principal  amounts  of  zero 
coupon  obligations  and  Fund  shares  in 
the  Trust  Series.  The  Sponsor  will  be 
permitted  under  the  trust  agreement  to 
deposit  additional  securities,  but  will 
maintain  the  original  proportionate 
relationship  between  the  principal 
amounts  of  zero  coupon  obligations  and 
Fund  shares  in  theTnist  Series.  Fund 
shares  may  be  redeemed  only  to  meet 
redemptions  by  unitholders  or  to  pay 
Trust  Series  expenses  in  the  event  thai 
distributions  received  on  Fund  shares 
prove  insuftlttent  to  cover  the  expenses 

B.  The  Trust  Series  will  be  structured 
so  thit  e.:!ch  Trust  Series  will  ( ontain  a 
sufficienf  amount  of  zero  coupon 
obligations  to  a.ssure  that,  at  the 
specihed  maturity  date  for  such  Trust 
Ser!f;s,  the  purchaser  of  a  unit  will 
re«e>ve  haik  the  approximate  total 
acnount  uf  the  original  investment  in  the 
Trust  Series,  including  the  sales  charge. 
Ihe  Sponsor  intends  to  maintain  a 
se«;ondary  Oiarket  for  Trust  Series  units 
based  on  the  aggregate  bid  side 
evaluaf  ifirt  of  the  zero  coupon 
obligations  and  the  net  asset  value  of  the 
Fund  .sh  jras,  but  is  not  obligated  to  do 
so.  tr:  the  event  that  the  Sponsor  does 
no;  maintain  a  secondary  market,  the 
trust  agrvHTnent  will  provide  that  the 
Sponsor  wiil  not  instruct  the  Tmstee  to 
.sell  zero  coupon  obligations  from  any 
Tras;  Series  until  shares  of  the  Fund 
have  beer,  liquidated,  unless  the  Trustee 
is  oble  to  .sell  such  zero  coupon 
obligations  and  still  maintain  at  least 
the  origir.jil  p.-oportionate  relationship 
to  unit  value  and,  further,  that  zero 
coupon  obligations  cannot  be  sold  to 
meet  Trust  Series  exuen.ses. 

7  The  saies  load  tna!  norniaily  would 
be  applicable  on  sales  of  underlying 
Fund  shares  will  be  waived.  The 
SfionsiK  jud  the  Distributor  vviil  rebate 
to  the  Taistee  any  rule  12b-l  foes  they 
receive  on  shares  of  the  Funds  held  by 
the  Trust  Se.  .es. 

H  Appl.-,  :  ..s  have  taken  cenain  steps 
to  reduce  the  impact  of  the  tertnination 
of  a  Tai.st  Senes  on  the  Fund  deposited 
'herein  First,  tlie  Trust  Series  wiil,  with 
resptcf  'o  .\\l  unitholders  still  holding 
units  J?  the  scht-duled  termination  and 
to  the  eKte::t  desired  by  sufli 
uiiitholuers,  transfer  the  registration  of 
thtir  proportionate  nunil)er  of  Fund 
shares  front  the  Trust  Series  to  the 
investor  in  lieu  of  redeeming  such 
shares.  Swioad,  the  Fund  will  offer  all 
such  unitholders  the  option  of  investwig 
the  proi.eeds  from  the  zero  coupon 
obligations  in  Fund  shares  at  net  asst;t 
viliie  [i  f- ,  without  the  imposition  of  the 


normal  .sales  load).  The  Fund  also  will 
offer  unitholders  the  option  of  investing 
all  distributions  from  the  Trust  Series 
during  the  life  of  the  Trust  Series  in 
Fund  shares  at  net  as,set  value. 

Applicants'  Legal  Conclusions 

1.  Sec:tion  12(d)(1)  generally  limits 
acquisition  by  an  investment  company 
of  shares  of  a  registered  investment 
company  in  the  following  ways:  (1)  The 
acquiring  company  may  not  acquire 
more  than  3%  of  the  voting  stock  of  the 
acquired  fiompany;  (2)  the  securities  of 
the  acquired  company  may  not  amount 
to  more  than  5%  of  the  value  of  the 
assets  of  the  acquiring  company:  and  (3) 
sei :u.-i?ies  of  the  acquired  company  and 
all  other  investment  companies  may  not 
represent  more  than  lO'^i.  of  the  as.sets 
of  the  acquiring  company. 

2.  A  major  purpose  of  section  I2(d|(ll 
IS  to  prevent  the  duplication  of  co.sts 
and  other  adverse  consequences  to 
investors  incidf-nt  to  the  pyramiding  of 
investment  companies.  This  proposal  is 
structured  to  eliminate  the  pyramiding 
of  expenses  No  sales  charge  or 
distribution  fee  will  be  imposed  on 
Fund  shares  deposited  in  the  Trust.  No 
investment  advisory  fee  will  be  charged 
with  respe<;t  to  the  Tru.st  Series  since 
they  will  be  ui.managed,  and  no 
evaluation  fee  will  be  charged  with 
respei.t  lo  Fund  shares  in  the  Tnist 
Series.  Another  concern  addressed  by 
t2(d](l)  is  potentially  abusive  control 
problems  that  could  result  from  the 
concentration  of  voting  power  m  a  fund 
holding  company.  To  address  this 
concern,  applicants  have  agreed  that 
shares  of  a  Fund  that  are  held  by  a  Trust 
Series  will  l>e  voted  by  the  Trustee  in 
the  same  proportion  as  all  other  sh.^res 
of  th-jt  Fund  not  held  by  the  Trust  Series 
-ire  voted.  Another  concern  underlying 
section  t2(d)(l)  is  the  po.s.sibility  of 
large-scale  redeu.ptions  of  shares  of  the 
underlying  fund.  The  tru.st  agreement 
will,  however,  permit  the  Trust  Series  to 
sell  Fund  shares  only  when  neces.s..;ry  to 
meet  redemptiorts  or  pay  Trust  Series 
expenses.  Neither  the  Trustee  nir  the 
Sponsor  will  have  any  discreti-  .  .  ry 
authority  to  determine  when  siiares  of 
the  underlying  Funds  srv  to  be  sold  or 
to  substitute  shares  of  another  Fund  for 
those  deposited  in  a  Trust  Series.  The 
threat  ?o  a  Fund  from  large-scale 
redemptions  is  further  reduced  by  the 
fact  that  each  Trust  Series  is  prohibited 
from  acquiring  more  than  10%  of  the 
outstantling  shares  of  any  Fund. 

1  .Set;tion  14(a)  requires  that 
investment  companies  have  SlOU.OOd  ol 
net  worth  prior  to  making  a  public; 
offering.  Applicants  recognize  that  by 
withdrawing  certificates  representing 
the  entir*'  beneficial  ownership  of  t}»- 


Trust  Series,  the  Sponsor  may  be 
deemed  to  be  reducing  the  Trust  Series" 
net  worth  below  the  requirements  of 
section  14(a).  Applicants  intend  to 
comply  in  all  respects  with  the 
requirements  of  rule  14a-,3.  which 
provides  an  exemption  from  .section 
14(a).  except  that  the  Trust  .Series  would 
not  restrict  its  portfolio  to  "eligible  trust 
securities." 

4.  .Section  19(b)  and  rule  Iflb-l 
provide  that,  except  under  limited 
circumstances,  no  registered  inve.stment 
company  may  distribute  long-term  gains 
more  than  once  every  twelve  months. 
The.se  provisions  were  designed  to 
remove  the  temptation  to  realize  capital 
gains  on  a  frequent  and  regular  basis 
and  to  eliminate  atleinpls  by  investment 
advi.sers  to  time  distributions  to  be 
advantageous  to  shareholders. 
Moreover,  there  was  concern  that 
investors  would  be  confu.sed  by  a  failure 
to  distinguish  between  regular 
distributions  of  capital  gains  and 
distributions  of  investment  in<  ome. 
Applicants  request  an  exemption  from 
Rule  19b-l  to  the  extent  neces.sary  to 
permit  capital  gains  earned  in 
connection  with  the  redemption  of 
Fund  shares  to  be  distributed  to 
unitholders  along  with  the  Trust  Series" 
regular  distributions.  The  requested 
exemption  is  consistent  with  the 
purposes  of  section  19(b)  and  rule  19b- 
1  because  the  dangers  of  n.anipulation 
of  capital  gains  and  confusion  between 
capital  gains  and  regular  income 
distributions  does  not  exist  in  the  Tru.st 
Series.  The  Trust  Series  and  their 
Sponsor  have  substantially  no  control 
over  events,  other  than  the  sele<:1ion  of 
the  portfolio,  which  might  trigger 
i;apilal  gains  (i.e.,  the  tendering  of  units 
for  redemption).  Moreover,  because 
distributions  of  capital  are  clearly 
indicated  in  accompanying  reports  to 
unitholders  as  a  return  of  principal,  the 
danger  of  confusion  is  not  present  in  the 
operations  of  the  Trust  Series. 

5.  Section  22(d)  generally  prohibits  a 
registered  investment  companv  from 
.selling  its  shares  except  at  a  current 
offering  price  described  in  the 
prospectus.  Applicants  request  an 
exemption  from  the  provisions  of 
section  22(d)  to  permit  the  waiver  of  any 
otherwise  applicable  CDSC  where:  (a) 
The  Sponsor  has  purchased  such  .shares 
in  connection  with  the  .sale  of  units;  (b) 
the  proceeds  of  zero-coupon  obligations 
upon  termination  of  a  Trust  Series,  and 
distributions  from  a  Tru.st  Series  made 
during  the  existence  of  the  Trust  Series, 
jihve  been  reinvested  by  a  unitholder  in 
additional  Fund  shares;  and  (c)  a  Trust 
Series  at  maturity  has  transferred  a 
unitholder's  proportionate  number  of 
Fund  shares  from  the  Trust  Series  to  the 


iMiithofder  in  lieu  of  redeem tng  Mti.li 
shares.  Waiver  of  the  sales  load  will  not 
harm  the  Funds  or  remaining 
shareholders.  All  Funds  whose  .shares 
are  subject  to  any  sales  load  wilt  fully 
disc  lose  the  waiver  provision  in  thf  ir 
prospectuses. 

6.  .Section  11(a)  makes  it  unlaw  hil  lor 
an  regi.stered  open-end  inveslment 
company  or  principal  underuriler  for 
such  company  to  make  <  eriain  offers  of 
exchange  on  any  basis  other  than  the 
relative  net  as.sef  value  of  the  sw  urities 
lobe  exchanged,  unless  the  terms  of  the 
exchange  offer  have  first  been  approved 
by  the  SEC.  Section  11(c)  provides  that 
section  11(a)  will  be  applicable  to  .nny 
type  of  exchange  offer  involving 
securities  of  a  regi.stered  unit  investment 
trust,  irrespective  of  the  basis  of 
exchange.  Applicants  seek  an  order 
pursuant  to  section  11  (a)  and  (c) 
approving  the  termination  option 
de.scribed  below.  At  the  termination  of 
the  Trust  .Series,  unitholders  still 
hohling  units  at  maturity  will  have  the 
option  of  either  (a)  transferring  the 
registration  of  their  proportionate 
number  of  Fund  shares  from  the  'rVusl 
Series  to  a  registration  in  the  investor  s 
name,  or  (b)  receiving  a  cash 
distribution.  Such  unitholders  also  will 
have  the  option  of  either  (a)  reiim-siing 
the  proceeds  of  the  zero-coupon 
obligations  in  additional  shares  o)  the 
Fund  (without  imposition  of  the  normal 
sales  load),  ot  (b)  receiving  a  cash 
distribution.  The  exchange  will  be  made 
on  the  basis  of  the  net  asset  value  of  ihe 
Fund  shares. 

7.  Section  17(d)  and  rule  ]7d-)  make 
it  unlawful  for  any  affiliated  person  o1. 
or  principal  underwriter  for  a  registered 
inve.stment  company,  or  any  affiliated 
person  of  either  of  them,  acting  as  a 
principal,  to  engage  in  a  joint 
transaction  with  the  investment 
company  unless  the  joint  transaction 
has  been  approved  by  the  SEC. 
Applicants  believe  that  the  proposed 
arrangements  are  consistent  with  Ihe 
provisions,  policies,  and  purposes  of  the 
Act,  and  participation  by  eacli  registered 
investment  company  is  not  on  a  basis 
less  advantageous  than  that  of  other 
participants. 

Applicants'  Conditions 

Applicants  agree  to  the  following  as 
conditions  to  the  granting  of  the 
requested  order: 

1.  The  Trustee  will  not  redeem  Fund 
shares  except  to  the  extent  necessary  to 
meet  redemptions  of  units  by 
unitholders,  or  to  pay  Trust  expenses 
should  distributions  and  rebated  l2b-) 
fees  received  on  Fund  shares  pro\  e 
insufficient  to  cover  such  expenses. 


2.  Any  rule  ]2b-l  fees  receivwi  i,\  (1,^ 
Sponsor  or  the  underwriters  of  Fumf 
shares  in  connection  with  the 
distribution  of  Fund  shares  to  the  Trcst 
will  be  promptly  rebated  to  the  Tiusi.-. 

.3.  No  one  Trust  Series  wilj.  31  the 
time  of  any  deposit  of  any  Fund  shan-s 
hold  as  a  result  of  that  deposit,  mort- 
ihan  10%  of  the  then-outstandinj- 
of  a  Fund. 

4.  All  Trust  Series  investing  »n  shores 
of  the  same  Fund  will  be  structured  so 
that  their  maturity  dates  w-ll  t»  at  j'.iM 
fhirt  v  days  apart  from  one  another. 

."">.  Applicants  will  comply  m  «ll 


r.ari-s 


respect  with  the  requirements  of  .-iie 
14a-,1.  except  that  the  Trust  Sene*  w.t) 
not  restri<;t  their  portfolio  fnvest!Der,Js 
to  "eligible  trust  securities." 

fi.  Shares  of  a  Fund  which  are  bf  id  by 
a  Trust  Series  will  be  voted  by  the 
Trustee  of  the  Trust,  and  the  TrusiHi- 
will  vote  all  shares  of  a  Fund  held  in  r, 
Tru.st  Series  in  the  .same  proportion  as 
all  other  shares  of  that  Fund  not  h»-)d  by 
the  Trust  are  voted. 

7.  No  sales  charge  or  redemption  f«^ 
will  be  imposed  on  any  share-;  of  tht- 
Funds  deposited  in  any  Trust  S•■r^e^  or 
on  any  shares  acquired  by  un;thoidr-rs 
through  reinvestment  ol  dividends  or 
distributions  or  through  reinvestment  ai 
termination 

H.  Applicants  agree  to  comply  w»)h 
rule  Rc-io  as  currently  proposed,  and  .-.s 
it  may  be  rcproposed.  adopted  or 
amended. 

9.  The  prospei  tus  of  each  Trii'l  .Vr.i-s 
and  any  sales  literature  or  advertisu.g 
that  mentions  the  existence  of  a 
reinvestment  option  will  disclose  that 
unitholders  who  elect  to  invest  in  Fund 
shares  will  incur  a  rule  12b-l  fee 

I'nr  th.-  .SKC.  Ijy  the  Division  oi  Invpsi.Tii;.! 
ManaRcmoiit.  imdor  del»«gatm)  ;)i/th«ir»jy 
Margaret  H.  McFarland. 
Dfpiity  Serrt^tary-. 

|FRd(K:.  94-1.1382  Filodfr-)-94   hA^ar..] 
BILLING  CODE  aOl(Ml1-M 

(Rel.  No.  IC-20318;  812-8758] 

Fortis  Advantage  Portfolios,  inc.,  el  at.; 
Notice  of  Application 

.May  25.  1994 

AGENCY:  Securities  and  Exchange 
r^mmivion  (the  "SEC"). 
ACTION:  .Notice  of  application  for 
exemption  under  the  Investment 
Company  Act  of  1940  (the  "Atf) 

APPLICANTS:  Fortis  Advan'age  Portfolios, 
Inc.,  Fortis  Equity  Portfolios,  Inc.,  Fori.s 
Fiduciary  Fund,  Inc.,  Fortis  Growth 
F'und,  Inc.,  Fortis  Income  Portfolios. 
Inc.,  Fortis  Money  Portfolios.  Inc..  Fortis 
Tax-Free  Portfolios,  Inc..  and  Fortis 
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Worldwide  Portfolios,  Inc 
"Fands'l;  Fortis  Advisers, 
.\dviser"),  and  Fortis  Inv 
((he    Underwriter"). 
F3c(.EVAfrr  ACT  SECTIOMS: 
under  section  6(c)  of  the 
fuemption  from  sections  2 
-Mai(3ii.  18{n(l).  18(gl.  lfi( 
22(d)  of  the  Act  and  rule  2; 
thereunder. 

%J«MAflV  OF  APPUCATION 

-rjtieit  an  order  that  wou 
Funds  to  issue  muitipie 
representing  interests  in 
portfolio  of  securities  and 
under  certain  circumstance 
<^;ontingent  deferred  sales  c 
(  COSC").  The  orde."  wouk 
pr.or  order  ("Prior  Order") 
permit  the  Funds  to  impos* 
s<:hedules  that  may  be  di 
one  described  in  the  Prior 
fiUWG  DATES:  The  applicati 
on  January  3.  1994.  and 
.Apnl  6. 1994.  Applicants 
file  an  additional  amend 
substance  of  which  is  i 
herein,  during  the  notice 
r<€»RlHG  OR  NOTinCATlOM  OF 
order  granting  the  applicati 
issued  unless  the  SEC  orders 
Interested  persons  may 
hearing  by  writing  to  the 
Secretary  and  serving  appli 
copy  of  the  request,  person; 
mail.  Hearing  requests  shoii 
receued  by  the  SEC  by  5.3C 
fune  20.  1994,  and  should 
accompanied  by  proof  of 
applicants,  in  the  form  of  a 
for  lawyers,  a  certificate  of 
Hearing  requests  should  sta 
of  the  writer's  interest,  the 
request,  and  the  issues  cont 
Persons  who  wish  to  be  not 
hearing  may  request  notifi 
writing  to  the SECs 
AOOflCSSES:  Secretary.  SEC. 
Street.  NW..  Washington 
Applicants.  300  Bielenberg 
Woodbury,  Minnesota  5512 
fO«  FURTHER  INFORMATION 
Deepak  T.  Pai.  Staff  Attome  )■ 
942-0574,  or  Robert  A 
Branch  Chief,  at  (202)  942-( 
(Oi  vision  of  Investment 
Office  of  Investment  Comps 
Regulation). 

SUPPCEMEMTART  INFOfl.VATlOf 
foiiowtng  is  a  summary  of  t 
application.  The  complete 
ah.'a«ldble  for  a  fee  at  the  SEt 
Reference  Branch. 

.■\ppHcants'  Representation  i 

I  ri'.e  Funds  are  open-eni  I 
nunagement  investment  coi  ipanies 
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Each  Fund  other  than  Fortis  Fiduciary 
Fund  and  Fortis  Growth  Fund  is  * 
organized  as  a  series  investment 
company  j.^d  is  authorized  to  issue  its 
shares  m  more  than  one  series.  Fortis 
Fiduciary  Fund  and  Fortis  Growth  Fund 
currently  are  authorized  to  issue  only 
one  series  of  shares.  The  Adviser  ser\es 
as  the  ir.-.estnent  ad  viser  of  each  Fund.  • 
The  Underwriter  serves  as  the  principal 
underwriter  of  the  shares  of  each  Fund. 

2.  The  Fortis  Money  Fund  series  of 
Fortis  Mor.ey  Portfolios  offers  one  class 
of  shares  at  net  asset  value  without  the 
imposition  of  a  FESC  or  CDSC.  Each  of 
the  other  Funds  offers  one  class  of 
shares  at  ne^  asset  value  plus  a  front-end 
.sales  charge  ("FESC")  in  connection 
with  investments  of  up  to  $1  million. 
Investments  of  $1  million  or  more  are 
not  subject  to  a  FESC,  but  rather  a 
CDSC.  which  is  permitted  by  the  Prior 
Order' 

A.  Vanabie  Pricing  System 

1.  Applicants,  on  behalf  of  themselves 
and  future  investment  companies  for 
which  the  Adv.ser,  or  any  person 
controlled  by  or  under  common  control 
with  the  Adviser,  may  serve  as 
investment  adviser,  or  for  which  the 
Underwriter,  or  any  person  controlled 
by  or  under  common  control  with  the 
Underwriter,  may  serve  as  principal 
underwriter,  request  an  order  that 
would  permit  the  Funds  to  issue 
multiple  classes  of  shares  and  to  assess 

a  CDSC.  The  order  would  supersede  the 
Prior  Order  and  would  permit  the  Funds 
to  impose  COSC  schedules  that  may  be 
different  from  the  one  described  in  that 
order. 

2.  Under  applicants'  proposal,  the 
Funds  could  offer  classes  of  shares 
either.  (a|  Subject  to  a  FESC  (with 
respect  to  investments  of  less  than  $l 
million)  or  a  COSC  (with  respect  to 
investments  of  $  I  million  or  more)  and 
subject  to  d  I2t»-1  distribution  plan 
("Class  A  shares ');  ^  (b)  subject  to  a 
CDSC  (expected  to  range  from  4%  on 
rt^demptions  made  during  the  first  two 
years  following  purchase  to  1%  on 
redemptions  made  during  the  si.Kth 
year),  a  ruie  12b-l  distribution  plan 
with  a  service  fee  at  an  annual  rate  of 


'  tor.;  Adtifa^e  Po.-tfo'.ios.  (nc,  ef  al.. 
(nves'.-npri'  Corrpar'v  Act  Release  tics.  19264 
(Februdrv  J !.  199 Jl  (r.oiicel  dP.d  19320  (March  9. 
1993!  (ofdert.  thai  penniited  applicants  to  eliminate 
the  FESC.  jnd  impose  a  COSC.  on  sales  of  shades 
in  (he  jmout"  of  $1  m.iUon  or  more.  The  CDSC  mdv 
be  in  ar,  anoint  of  up  to  1%  and  will  be  imposed 
only  on  iharpi  (edee^ned  *»i'hin  a  period  of  up  lo 
24  monihs  aPef  purctiase. 

-  .'Vr.ptica';'> cof)»emp<a»e  that  eicisiing  stiareii  o) 
the  Funis  wilt  be  designated  Class  A  shares  upon 
itr.piemer.t^'ioa  of  »he  muili-class  slr\ictL:re  (exce; ' 
thai  e^ist'tidi  ih^rm  of  those  Funds  Ih&t  do  not 
currenrty  h.)*!*  i  tib-l  plan  will  bf  designated 
C!a-.4  El 


up  to  .25%  and  a  distribution  fee  at  an 
annual  rate  of  up  to  .75%  of  average 
daily  net  as,sets,  and  an  automatic 
conversion  to  Class  A  after  a  certain 
period  of  time  ("Class  B  shares");  (i::) 
subject  to  a  CDSC  (expected  to  be  1% 
on  redemptions  made  during  the  first 
two  years  following  purchase),  a  rule 
12b-l  service  fee  at  an  annual  rate  of  up 
to  .25%  and  a  rule  12b-l  dist.'-ibution 
fee  at  an  annual  rate  of  up  to  .75%  of 
average  dail.y  net  assets  ( 'Class  C 
shares");  (d)  sabject  to  a  FESC,  a  rule 
12b-l  service  fee  at  an  annual  rate  of  up 
to  .2.5%,  and  a  rule  12b-l  distribution 
fee  at  an  annual  rale  of  up  lo  .75%.  of 
average  daily  net  as-sets  ("Class  D 
shares");  (e)  subject  lo  a  FESC  (with 
respect  to  investments  of  less  than  $1 
million)  or  a  CDSC  (with  respect  to 
investments  of  $1  million  or  more)  but 
not  subject  to  rule  I2b-l  fees  ("Class  E 
shares");  ^  (0  without  a  FESC  or  CDSC. 
but  subject  to  a  rule  12b-l  serx'ice  fee 
at  an  annual  rate  of  up  to  .25%  of 
average  daily  net  assets,  for  purchase 
exclusively  by  investors  meeting  such 
minimum  investment  and/or  other 
eligibility  requirements  established  by 
applicants  ("Class  Y  shares ');  and  (g) 
without  any  sales  or  ser\'ice  charges  for 
purchase  exclusively  by  the  Adviser,  the 
Underwriter,  certain  agents  and 
affiliates  of  tht  Adviser  and 
Underwriter,  and  officers,  directors,  and 
employees  of  such  entities  ( 'Class  Z 
shares").  The  Funds  also  may  establish 
one  or  more  additional  classes  to  be  sold 
with  different  sales  loads  and  service 
and  distribution  fee  structures. 

3.  Class  B  shares  of  a  Fund  held  for 
a  specified  number  of  years  will  convert 
automatically  to  Class  A  shares  of  such 
Fund  at  the  relative  net  asset  values  of 
each  of  the  classes.*  For  purposes  of 
calculating  the  holding  period.  Class  B 
shares  will  be  deemed  to  have  been 
issued  on  the  sooner  of:  (a)  The  date  on 
which  the  issuance  of  Class  B  shares 
occurred;  or  (b)  for  Class  B  shares 
obtained  through  an  exchange,  or  a 
series  of  exchanges,  the  date  on  which 


'  Applicanis  anitcipa'e  >aat  Class  £  shares  Mould 
be  impiemenled  for  each  of  the  F«.inds  iha'  currently 
have  no  rule  I2b-1  plan.  If  j  Fund  offers  Class  E 
shares,  all  existing  sha'-es  wo'jld  become  Class  E 
shares.  Siales  of  Class  E  shares  would  tie  available 
only  to  those  investors  •rtio  were  fielders  of  a 
Fund's  shares  at  the  tifiie  of  imple?ne.itation  of  the 
mul!i<lass  structure 

♦  Applicants  currecitly  cociemplaie  that  Class  B 
.•ihares  will  tje  the  only  class  of  shares  that 
automatically  convert  to  another  class  of  sfiares. 
except  thai  upon  the  inUiai  offering  of  Class  Vand/ 
or  Class  Z  shares  of  any  Fund,  applicants  may 
provide  that  shareholders  of  S'.ich  Fund  who  wouUI 
qualify  for  intrestment  tn  Class  Y  or  Class  7.  shares 
would  automatically  cor^ver*  in'o  Class  Y  or  Class 
7.  shares,  as  applicable 


the  i.ssuance  of  the  original  Class  shares 
occurred. 

4.  Shares  purchased  through  the 
reinvestment  of  dividends  and  other 
distributions  paid  in  respect  of  Cla.ss  B 
shares  are  also  Class  B  shares.  However, 
for  purposes  of  conversion  to  Cla.ss  A, 
all  Clas^  B  shares  in  a  shareholder's  , 
Fund  account  that  were  purchased 
through  the  reinvestment  of  dividends 
and  other  disiributions  paid  in  respect 
of  Class  B  shares  (and  which  have  not 
converted  to  Class  A  shares)  will  be 
considered  to  be  held  in  a  separate  sub- 
account. Each  time  any  Cla.ss  B  .shares 
in  the  shareholder's  Fund  account 
(other  than  those  in  the  sub-account) 
convert  to  Class  A,  a  pro  rata  portion  of 
the  Class  B  shares  then  in  the  sub- 
account also  will  convert  to  Class  A. 
The  portion  will  be  determined  by  the 
ratio  that  the  shareholder's  Class  B 
shares  converting  to  Cla.ss  A  bears  to  the 
shareholder's  total  Class  B  shares  not 
acquired  th.'-ough  dividends  and 
distributions. 

5.  A  class  of  sha.-es  will  be 
exchangeable  only  for  shares  of  the 
corresponding  class  of  other  Funds,  all 
exchanges  between  Funds  will  comply 
with  rule  n3-,3  under  the  Act. 

6.  The  classes  of  a  Fund  will  represent 
interests  in  the  same  portfolio  of 
investments,  and  will  be  identical  in  all 
respects  except,  (a)  Each  t:lass  would 
have  a  different  designation;  (b)  each 
class  may  bear  any  rule  I2l>-1  plan 
payments  related  to  that  class  (and  any 
other  costs  related  to  obtaining 
shareholder  approval  of  the  rule  12b-l 
plan  for  that  class  or  an  amendment  to 
its  rule  12b-l  plan);  (c)  each  class  mav 
bear  expenses  determined  bv  the  board 
of  diret;tors  to  be  allocated  to  that  cla.ss. 
which  are  .set  forth  in  condition  1 
below;  (d)  only  shareholders  of  the 
affected  classes  would  be  entitled  to 
vote  on  matters  pertaining  to  the  rule 
12b-l  plan  relating  to  their  respective 
cla.ss  in  accordance  with  the  procedures 
set  forth  in  rule  12b-l;  (e)  each  class 
would  have  different  exchange 
privileges;  and  (f)  classes  that  inipo.se  a 
rule  12b-1  fee  may  convert  info  another 
class. 

-  7.  The  sum  of  any  FESC,  .service  fees, 
distribution  fees,  and  CDSC  will  not 
exceed  the  maximum  sales  charge 
provided  for  in  Article  111,  section  20  of 
the  Rules  of  Fail  Practice  of  the  National 
As.sociation  of  Securities  Dealers 
("NASD"). 

8.  Because  of  the  varying  levels  of  rule 
12b-l  fees  and  other  class-level 
expenses  paid  by  the  holders  of 
different  classes  of  shares,  the  net 
income  attributable  to  and  the 
dividends  payable  on  each  class  may 
differ  and,  consequently,  different 
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clas.ses  of  shares  may  have  different  net 
as.set  values. 

B.  The  CDSC 

1.  Applicants  also  request  an 
,      exemption  that  would  permit  the  Funds 
to  impose  a  CDSC  and  to  waive  the 
CDSC  in  certain  cases.  With  respect  lo 
any  class  of  shares  of  any  Fund  that 
charge  a  CDSC,  the  applicable  CDSC 
will  be  calculated  on  the  lesser  of  the 
net  asset  value  at  the  time  of  the 
i.ssuance  or  redemption  of  the  shares. 
No  CDSC  will  be  imposed  on.  (a) 
Shares,  or  amounts  representing  shares, 
purchased  through  the  reinvestment  of 
dividends  or  capital  gains  distributions; 
(b)  an  amount  that  represents  an 
increase  in  the  value  of  the  .shares  due 
to  capital  appreciation;  or  (c)  shares 
held  for  longer  than  the  applicable 
CDSC  period.  Upon  any  request  for 
redemption  of  shares  that  irapo.ses  a 
CDSC,  it  will  be  assumed,  unless 
otherwise  requested,  that  shares  subject 
to  no  CDSC  will  be  redeemed  first  in  the 
order  purchased  (howerer,  if  a 
shareholder  owns  more  than  one  class 
of  .shares,  then  shares  not  subject  to  a 
CDSC  with  the  highest  rule  12b-l  fee 
will  be  redeemed  in  full  prior  to  any 
redemption  of  shares  not  subject  tor. 
CDSC  with  a  lower  rule  12h-l  fee),  all 
remaining  shares  that  are  sub)ect  lo  a 
CDSC  will  be  redeemed  in  the  order 
purchased. 

2.  Applicants  request  the  abiliiv  to 
waive  the  CDSC  in  the  following" 
instances:  (1)  Involuntan,  redemptions 
effected  pursuant  to  a  Fund's  right  to 
liquidate  shareholder  accounts  having 
an  aggregate  net  asset  value  of  less  than 
the  minimum  account  balance  si-t  forth 
in  the  Fund's  then  current  prospectus; 
(b)  the  death  or  disability  of  a  Fund 
shareholder  within  the  meaning  of 
section  72(m)(7)  of  the  Internnl  Revenue 
Code;  (c)  in  connection  with 
redemptions  of  any  .shares  held  bv  tax- 
qualified  retirement  plans,  (excluding 
individual  retirement  accounts, 
simplified  employee  pension  plans, 
section  403(b)  plans  and  sedion  457 
plans;  (d)  in  connection  with  pun  ha.ses 
of  shares  funded  by  the  proceeds  from 
the  redemption  of  shares  of  any 
unrelated  inve.stmenf  company  that 
charges  a  FESC,  provided  that  there  was 
no  CDSC,  fee,  or  other  charge  imposed 
in  connection  with  such  redemption 
and  if  the  purchase  is  made  within  f>() 
days  following  the  redemption;  (e)  in 
connection  with  purchases  of  Fund 
shares  fiinded  by  the  proceeds  from  !he 
surrender  of  a  fixed  annuity  conlraci 
within  60  days  of  the  purcha.si?  of  Fund 
shares;  (f)  in  connection  with  purchases 
of  Fund  shares  by  the  following 
categories  of  investors  and  transai  lions: 


(i)  Fortis,  Inc..  and  its  subsidiaries  and 
specified  persons  associated  wiih  such 
companies;  (ii)  Fund  directors  and 
officers  and  specified  persons  as«iot.iatcd 
with  such  directors  and  officers:  (iii) 
representatives  or  employees  oJ  the 
Underwriter  (including  agencies)  or  ol 
the  other  broker-dealers  havings  sal.^s 
agreement  with  the  Undenvrster  and 
specified  i)ersons  a.ssoci3ted  \«ith  such 
entities;  (iv)  pension,  profit-sharing  and 
other  retirement  plans  of  the  persons 
referenced  in  clause  (i),  (li)and  (lii)  (v) 
registered  investment  companies;  |\i) 
registered  investment  advisers,  trust 
i:ompanies  and  bank  trust  departments 
exercising  discretionary  authority  or 
using  a  money  management/mutu.-,! 
fund  "wrap"  program;  (vii)  purr^hoses 
that  are  funded  by  the  proceeds  fron>  the 
plans  referenced  in  clause  (iv)  upor.  the 
retirement  or  employment  lerrr.ination 
of  such  persons:  (viii)  purchases  by 
employees  (including  their  spouses  and 
dependent  children)  of  banks  and  other 
financial  services  firms  that  pro\  ide 
referral  and  administrative  services 
pursuant  to  a  sales  agreement  with  the 
Underwriter  or  one  of  its  affiliates,  fix) 
vvith  respect  to  Asset  Allocation 
Portfolio  of  Advantage  Portfolios  oiil\ . 
former  officers  and  directors  of  Monson 
A.sset  Allocation  Fund,  and  officers, 
directors  and  employees  of  Morison 
Asset  Management,  Jnc  and  its 
affiliates;  (x)  with  respect  to 
Government  Total  Return  Po.rtfoho  til 
Advantage  Portfolios  only,  offiren^  ai-d 
irustises  of  the  Olympus  Funds  Trust 
officers,  direi:lors  and  employees  of 
Furman  Selz  Capital  Management,  arid 
Furman  Selz  Mager  Diefz  and  Birni^x. 
members  of  the  Xerox  Employee's 
Credit  Union  and  members  of  their 
immediate  family  and  persons  ownuij,' 
shareholder  accounts  which  wert  in 
existence  and  entitled  to  purt;hase 
shares  of  Olympus  US  Goverr^rripr.t 
Plus  Fund  at  net  as-set  val^e.  witboiii 
the  imposition  of  a  FESC,  at  the  t:.^tp 
that  such  Fund's  assets  we.'e  icquirnJ 
by  Advantage  Portfolios:  (xi)  with 
respect  to  Grov\lh  Fund,  t.ne  Fortis  IS 
Government  .Securities  Fund  series  of 
Income  Portfolios  and  each  rurrenf 
series  of  Advantage  Portfolios  cnl*. 
persons  owning  shareholder  at  coi.nts  c.l 
the  applicable  series  of  Camegie- 
Gipiello  Trust  or  Carnegie  Govemnn-iit 
Securities  Trust  that  was  atqu:red  b> 
the  applicable  Fund  if,  at  tfie  time  of 
such  acquisition,  such  shareholder 
accounts  were  in  existence  andfTiriili-d 
lo  purcha.se  shares  of  the  applicable 
Carnegie  fund  at  net  asset  value.    • 
without  the  imposition  of  a  FESC  (xu) 
with  respect  to  the  Fortis  US 
Government  Securities  Fund  strips  oJ 
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I.icome  Pi  r» folios  and  the 
Portfolio  «'  ics  c»f  Tax  Free 
only,  percent  owning 
arxounts  iif  t>)e  applicable 
Pa*hfindfc'  ^<.r\t^ge  Funds  tl 
acquired  by  the  applicable 
the  tiifte  of  iucH  acquisition, 
shareholder  accounts  were  i 
and  entitled  to  purchase  sh 
applicable  P??*^  Tinder  fund 
value,  wii*^ :  ut  the  impositi 
and  (xiii)  with  respect  to 
Fund  only  persons  having  a 
Fund  accct'r  t  en  April  30 
for  an  amcont  that  represent 
annual  (nod  cumulative)  bas 
10%  of  the  amount  (at  the  ti 
investment)  of  the  sharehold 
purchases. 

3.  In  regard  to  waiver  ca 
above.  applii:unts  will  take  s 
may  be  neovssary  to  determi 
shareholder  has  not  paid  ad 
sales  load,  fee  or  other  charg 
connection  with  such  redem 
including,  without  limitatior 
the  shareholder  to  provide  a 
representation  in  the  sharehc 
spplication  tiiat  no  deferred 
fees  or  other  charge  was  im 
connection  with  such  redem 
in  addition,  either  requiring 
shareholder  provide  the  rede 
check  of  such  unrelated  oper 
investment  company  (or  a 
check)  or  a  copy  of  the  confi 
statement  showing  the 

4.  Applicants  intend  to  p 
time  credit  for  any  CDSC  pai 
redemption,  the  proceeds  of 
reinvested  in  the  same  class 
a  Fund  within  60  days  of  red 
The  Underwriter  will  provide 
from  Its  own  assets. 
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Applicants'  Legal  Analysis 

1.  Applicants  request  an  t 
under  section  6(c)  of  the  Act 
sections  18(0(1).  18(g),  and  ( 
Act  to  the  extent  that  the  p 
issuance  of  various  classes  of 
representing  interests  in  the  : 
r'.ight  be  deemed  to  result  in 
wcurity"  within  »he  mtar.ir.f 
IHfgj  and  thus  be  proh:t!f-;c! 
la^nf  1).  and  to  vioiafe  :ht.'  t-q 
provisions  of  section  IHfil.  A 
helcete  that  the  proposed  rnu 
...-f  xngement  does  not  pryseti 
-..oncerns  that  section  IH  wjs 
t }  address.  The  muJii-class  ;t: 
dotr^  not  involve  borrowing 
:tTr-c!  fhe  Fund's  exi.^ting  as 
r"S*;fves.  and  does  not  ir.volv 
ro'T-fiiex  capital  stfuc'ure. 

J  Applicants  also  req.uest . 
f  <i-rT:ption  under  section  6(c) 
>-.  hons  2(a)(32),  2(aK35).  22f 
J  J'  'i  (if  the  Act  and  rule  22c- 
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thereunder  to  sssess  and,  under  certain 
circumstances,  waive  a  CDSC  oft 
redemption  of  shares.  The  order  would 
supersede  the  Prior  Order  and  would 
permit  the  Funds  to  impose  CDSC 
schedules  that  may  be  different  from  the 
one  described  in  the  Prior  Order. 

Applicants'  Conditions 

Applicants  agree  that  any  order 
granting  the  requested  relief  shall  be 
subject  to  the  following  conditions: 

1.  Each  class  of  shares  will  represent 
interests  in  the  same  portfolio  of 
investments  of  a  Fund  and  be  identical 
in  all  respects,  except  as  set  forth  below. 
The  only  differences  among  various 
classes  of  shares  of  the  same  Fund  will 
relate  solely  to;  (a)  The  designation  to 
each  class  of  shares  of  the  Fund;  (h) 
expenses  assessed  to  a  class  as  a  result 
of  a  rule  12b-l  plan  providing  from  a 
service  and/or  distribution  fee:  (c) 
different  expenses  which  the  board  of 
directors  of  a  Fund  may  in  the  future 
determine  to  allocate  to  a  specific  class 
("class-specific  expenses"),  which  will 
be  limited  to:  (i)  Transfer  agency  fees  as 
identified  by  the  transfer  agent  as  being 
attributable  to  a  specific  class;  (ii) 
printing  and  postage  expenses  related  to 
preparing  and  distributing  materials 
such  as  sha.-eholder  reports, 
prospectuses  and  proxies  to  current 
shareholders,  (iii)  Blue  Sky  registration 
fees  incurred  by  a  class  of  shares;  (iv) 
SEC  registration  fees  incurred  by  a  class 
of  shares;  (v)  the  expenses  of 
administrative  personnel  and  services  as 
required  to  support  the  shareholders  of 
a  specific  cla^s.  (vi)  litigation  or  other 
legal  expenses  relating  solely  to  one 
class  of  shares,  and  (vii)  director's  fees 
incurred  as  a  result  of  issues  relating  to 
one  class  of  shares;  (d)  voting  rights  on 
matters  exclusively  affecting  o.^e  class 
of  shares  {cs  ,  the  adoption, 
amendrre-   ,  f>r  termination  of  a  n,le 
12b-l  plan)  :n  accordance  with  the 
procedures  set  forih  in  rule  I2l>-1 
(except  as  provided  in  condition  15 
beiowj;  (e'l  the  different  exchange 
priviietjes  of  the  various  classes  of  . 
shars-s  as  described  in  the  prospectuses 
of  thi;  Funds;  arid  (f)  classes  that  impose 
a  12h-l  fee  may  convert  to  another 
c[  .ss.  Any  additioftal  inci-emental 
fc.iperiies  not  .specifically  identified 
above  th-jf  are  s»ib"equen:ly  identified 
and  deternuned  !o  be  properly  alioc'iUd 
to  one  ciias  of  shares  shall  not  be  so 
allocated  unt:i  approved  by  (he  SEC 
p;rsri.ia(  to  an  amended  order. 

2-  The  directors  of  each  the  Funds, 
inciudiniJ  a  r.iajority  cf  the  independt;:! 
dirw:tors.  shall  have  approved  the 
variable  pricing  .system  prior  to  the 
inipl.jrientaliG.T  thereof  by  a  particu'ui 
Fund  The  minutes  of  the  meetings  of 


the  directors  of  each  of  the  Funds 
regarding  the  deliberations  of  the 
directors  with  respect  to  the  approvals 
necessary  to  implement  the  variable 
pricing  system  will  reflect  in  detail  the 
reasons  for  determining  that  the 
proposed  variable  pricing  system  is  in 
the  best  interest  of  the  Fund  and  its 
shareholders. 

3.  The  initial  determination  of  the 
class-specific  expenses,  if  any,  that  will 
be  allocated  to  a  particular  class  of  a 
Fund  and  any  subsequent  changes 
thereto  will  be  reviewed  and  approved 
by  a  vote  of  the  directors  of  the  affected 
Fund,  including  a  majority  of  the 
independent  directors.  Any  person 
authorized  to  direct  the  allocation  and 
disposition  of  monies  paid  or  payable 
by  a  Fund  to  meet  class-specific 
expenses  shall  provide  to  the  directors, 
and  the  directors  shall  review,  at  least 
quarterly,  a  written  report  of  the 
amounts  so  expended  and  the  purpose 
of  which  the  expenditures  were  made. 

4  On  an  ongoing  basis,  the  directors 
of  the  Funds,  pursuant  to  their  fiduciary 
responsibilities  under  the  Act  and 
otherwise,  will  monitor  each  Fund  for 
the  existence  of  any  material  conflicts 
among  the  interests  of  the  various 
classes  of  shares.  The  directors, 
including  a  majority  of  the  indepe.adent 
directors,  shall  take  such  action  as  is 
reasonably  necessary  to  eliminate  any 
such  conflicts  that  may  develop.  The 
Adviser  and  the  Underwriter  will  be 
responsible  for  reporting  any  potential 
or  existing  conf.icts  to  the  directors.  If 
a  conflict  arises,  the  Adviser  and  the 
Underwriter  at  their  own  costs  will 
remedy  such  conflict  up  to  and 
including  establishing  a  new  registered 
manageriienl  investment  company. 

5.  The  directors  of  the  Funos  will 
receive  quarterly  and  aii.aual  statements 
concerning  distribution  and  she  beholder 
servicing  expenditures  compiyl.n-^  with 
paragraph  (b)(3)(ii)  of  rule  12r)-  t.  as  it 
may  be  amended  from  time  to  time.  In 
the  statements,  only  expenditu.xs 
properly  attributable  to  the  sale  or 
servicing  of  a  pa.'licular  i  lass  of  shares 
wii!  be  used  to  justify  any  di.sti-ibutior. 
or  servicing  fee  charged  to  that  clr:ss. 
F:<penditures  not  relati-d  to  the  sale  of 
servicing  of  a  particuL.'^  class  will  not  Itn 
presf^.^ted  to  the  directors  to  (u.-.tify  any 
fee  attrihufjble  to  tne  ciiss.  The 
s'aternent.s,  including  the  allocations 
upon  whicti  they  -ire  based,  v. iii  be 
subject  to  the  nvit  w  and  ajiproval  of 
the  independent  diret:tors  in  ttie 

exerc  ise  of  their  fiduci.jry  d.Uies. 

6.  Dividends  paid  by  a  Fund  with 
respect  to  each  class  of  shares,  to  the 
extent  any  dividends  a.-e  paid,  will  be 
calculated  in  the  samt-  manner,  at  the 
same  time,  on  the  same  day,  and  will  U- 
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in  the  same  amount,  excx'pt  that  fee 
payments  made  under  the  rule  12b-l 
plan  relating  to  a  particular  class  will  be 
borne  exclusively  by  each  class  and 
except  that  any  class-specific  expen.ses 
will  be  home  by  the  applicable  r.)p.^  of 
shart's. 

7.  I'he  methodology  and  procodunis 
for  caluiLiting  the  net  asset  value  und 
dividends/distributions  of  the  vari(;us 
c!.irsf>s  and  the  proper  ailocatiuii  ol 
income  ufid  exjwnses  among  the  cia£5fi.<; 
has  be'-n  reviewed  by  an  expert  (ttm 
■  Independent  Examiner").  Th*? 
l.->dunenilent  Examiner  his  rcndcrrd  a 
report,  which  hns  been  provid-id  to  th»: 
sijff  of  the  SEC.  stating  that  such 
ni.iiiiodology  and  procedures  are 
ade()UiiJe  to  ensure  that  such 
«.;iI(.ulnlions  and  allocations  wi!J  be 
niadrt  in  an  appropriate  manner.  On  an 
ongoing  basis,  the  hulependent 
Examiner,  or  an  appropriate  substitute 
Indiipemlcnt  Examiner,  will  monitor  the 
m.innor  in  which  the  calculations  .ind 
aliocfitions  are  being  made  and.  based 
upon  such  review,  will  render  at  leost 
ainiLially  a  report  to  the  Funds  that  the 
calculations  and  allocations  are  being 
made  properly.  The  reports  of  the 
Independent  Examiner  shall  be  filed  as 
part  of  the  periodic  reports  filed  with 
the  .SEC  pursuant  to  sections  .30(  i)  and 
30(bj(l)  of  the  Act.  The  work  papers  of 
the  Indejnindent  Examiner  with  ruspecl 
to  such  reports,  following  request  by  the 
Funds  which  the  Funds  agree  lo  make, 
will  he  available  for  inspection  by  the 
SEC  staff  upon  the  written  reque.st  for 
such  work  papers  by  a  senior  member 
of  the  Division  of  Investment 
Management  or  of  a  Regional  Office  of 
the  SEC,  limited  to  the  Dire<;for.  an 
Assotjate  Director,  the  CJiief 
Acrounf.nl.  the  Chief  Financial 
Analyst,  an  Assistant  Director,  and  any 
Regior-ii  Admini.strators  or  Asso<:iate 
and  A.s:  :s;,-,nt  Administrators.  The 
initial  report  of  the  Independent 
Examiner  is  a  "report  on  policies  and 
proctjdures  placed  in  operation"  and  the 
ongoing  reports  will  be  "reports  on 
policies  and  procedures  placed  in 
operation  and  tests  of  operating 
effec  tiver.ess  '  as  defined  and  descril>ed 
in  SAS  No.  70  of  the  AICPA,  as  it  nia,y 
be  amended  from  time  to  fi.me,  or  in 
similar  auditing  standards  as  may  he 
adopted  by  the  AICPA  from  time  to 
time. 

H.  Apphc.-inis  have  adequate  facilities 
in  placAi  lo  ensure  implementation  of  the 
methodology  and  procedur&s  for 
calculating  the  net  asset  value  and 
dividends/distributions  among  the 
various  classes  of  shares  and  the  proper 
allocation  of  income  and  expenses 
among  sik  h  classes  of  shares  and  this 
representation  has  betin  concurred  with 


by  the  Independent  Examiner  in  its 
initial  report  referred  to  in  condition  (7) 
above  and  will  be  concurred  with  by  the 
Independent  Examiner,  or  appropriate 
substitute  Independent  Examiner,  on  an 
ongoing  basis  at  least  annually  in  the 
ongoing  reports  re.ferred  lo  in  condition 
|7)  above.  The  appliiants  agre(j  to  t;ike 
imniediutfj  corrective  action  if  the 
Independent  Exaininc-r,  or  an 
appropriate  sub.stitute  independent 
Examiner,  does  not  socxtncur  in  the 
ongoing  reports. 

0.  The)  prospectuses  of  toe  Funds  wiil 
include  a  statf'ment  to  the  effeil  that  a 
sid-!sperson  and  cny  other  person 
entitle.!  to  receive  compensation  for 
selling  or  servicing  Fund  shares  may 
rcrreite  different  levels  of  compens.ition 
for  selling  one  particular  class  of  shares 
o\(!r  anottiLT  in  a  Fund. 

10.  The  Underwriter  will  adopt 
compliance  standards  as  to  when  shares 
ol  a  particular  class  may  appropriately 
be  sold  to  particular  investors. 
Applicants  will  require  all  persons 
selling  .shares  of  the  Funds  lo  agree  to 
conform  to  these  standards. 

11.  The  conditions  pursuant  lo  whi(;h 
the  exemptive  order  is  granted  and  the 
duties  and  responsibilities  of  the 
directors  of  the  Funds  with  respect  to 
the  variable  pricing  .system  will  be  set 
forth  in  guidelines  which  will  Ik; 
furnished  to  the  directors. 

12.  Each  Fund  prospectus  (regardless 
of  whether  all  classes  of  shares  of  such 
Fund  are  offered  through  such 
prospe<;tus)  will  disclose  the  respective 
expenses,  performance  data, 
distribution  arrangements,  services, 
fr:es,  r-"ESC.  CDSC.  exchange  privileges, 
and  conversion  features  applicable  to 
each  class  of  shares.  The  shareholder 
reports  of  each  Fund  will  disclose  the 
respective  expenses  and  performance 
data  applicable  to  each  chiss  of  shares 
in  every  shareholder  report.  The 
shareholder  reports  will  contain,  in  thi> 
statement  of  assets  and  liabilities  and 
statement  of  operations,  infomintion 
related  to  the  Fund  as  a  whole  generally 
and  not  on  a  per  class  basis.  Each 
Fund's  per  share  data  .ind  ratios, 
however,  will  be  prepared  on  a  per  (lass 
basis  with  respe»:t  to  all  classes  of  shan-; 
of  such  Fund.  To  the  cytent  any 
adve.-lisement  or  sales  literatim} 
describes  the  ex|>en,scs  or  performance 
data  applicable  lo  any  class  of  shams,  it 
will  dis<:lose  the  expenses  and/or 
performance  data  applicable  Id  .ill 
(la.sses.  The  infonnation  provided  by 
applicants  for  publication  in  any 
newspaper  or  similar  li.stiiig  of  the 
Funds'  net  asset  values  and  public 
offering  prices  will  separately  pmseni  , 
en«.h  cla.^s  Of  shares. 


1 3.  The  applicants  acknowledge  thai 
the  grant  of  the  exemptive  order 
requesled  by  this  application  will  not 
imply  SFiC  approval,  authorization  or 
acquiescence  in  anv  particular  level  of 
payments  that  the  Funds  may  make 
pursuant  to  rule  12b-l  plans  in  Tfliamr 
on  the  exemptive  order. 

14.  Any  class  of  shares  with  a 
conversion  feature  ("Purchase  Cla.ss") 
Will  {/invert  mto  another  class  ("Targcl 
Class  ')  of  shares  on  the  basis  of  the 
relative  net  asset  values  of  the  [wo 
clas.scs.  without  the  imposition  of  ar.y 
vj'es  !ua(}.  fee,  or  other  charge.  After 
i  onveruon,  the  converted  shares  will  ti^ 
Mibje<  t  to  ai)  ussef-based  sales  charge 
aud/dr  service  fee  (as  those  terms  are 
defined  in  Article  III,  Section  26  of  the 
N'A.SD's  Rules  of  Fair  Practice),  if  nnv, 
that  in  Die  aggregate  are  lower  than  the 
assef-lwsed  sales  charge  and  ser\'ice  fee 
to  which  they  were  subjet;t  prior  to  th*» 
conversion. 

\5.  If  a  Fund  implements  any 
amendment  to  its  rule  12b-l  plan  (or,  if 
presented  to  shareholders,  adopts  or 
implements  any  amendment  of  a  non- 
rule  12b-1  shareholder  services  plan) 
that  would  increase  materially  the 
amount  that  may  be  borne  by  the  Target 
Class  shares  under  the  plan,  existing 
Purchase  Cla.ss  shares  will  stop 
converting  into  Target  Class  shart>s 
unless  the  Pun;hase  Class  shareholders, 
voting  sep.-jrately  as  a  class,  appmve  the 
l)roposal.  The  directors  shall  take  such 
•action  as  is  ner;essary  to  ensure  that 
exi.sting  Purchase  Class  shares  are 
exchanged  or  converted  into  a  new  c  lass 
of  shares  ("New  Target  Class"),  identical 
in  all  material  resf)ects  to  Target  Class 
as  it  exi.itcd  prior  to  implementation  of 
the  proposal,  no  later  than  such  shares 
previously  were  s<iieduled  to  convert 
into  Target  Class  shares.  If  deemed 
advir^able  by  the  directors  to  implemenl 
the  foregoing.  suf.h  actions  mav  incljd.> 
the  e:vch.?nge  of  alfexisting  Purchase 
C;lass  shaies  for  a  new  class  ("New 
Pu.'chase  Class"),  identical  to  existing 
Purchase  Class  shares  in  all  material 
respir<  Is  except  that  New  Pun  hase  Class 
will  convert  into  New  Target  Cla.ss.  New 
Target  Class  or  New  Purcha.se  Class  may 
he  formed  without  hirlher  exemptive 
n:\h:f.  Excihanges  or  conversions 
described  in  this  condition  shall  |je 
effected  in  any  manner  that  the  di.irt.iors 
njasonably  b^dieve  will  not  be  subi.'f  l  to  . 
federal  taxation.  In  accordance  with 
condition  4.  any  additional  cost 
as.socialed  with  the  creation,  exchange 
or  conversion  of  New  Target  Class  or^ 
New  Pur«:hase  Class  shall  be  home 
solely  by  the  Adviser  and  the 
Underwriter.  Purchase  Class  shar»^  -.old 
after  the  implementation  of  the  propovil 
may  convert  into  Target  Class  shares 
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subject  to  the  higher  mas  i 
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Application  and  Opportu  ii 
Hearing:  McKinsey  &  Co  npany.  Inc 

M;iy  >t>,  1<»94 

Notitie  Is  HtTkby  Given 
&  Company,  Inc.  C'App! 
cm  appHcation  pursuant  t 
of  thf  .StH:urities  Exiiiaiigi 
,is  amended,  (the  "Excha 
.".n  order  exempting  AppI 
regi.stration  provisions  of 
of  the  Exchange  Act 

f 'or  a  detaiiad  statemtn 
information  presented,  al 
referred  to  said  applicatt 
file  at  the  efHces  of  ttit-  Cj 
the  Public  Reference  Roor « 
■street.  NW.,  VVashuigton. 

Notice  Is  Further  Given 
interested  person  not  lalfi 
U>94.  may  subuiit  to  the 
writutg  its  views  or  any  s( 
iwrariag  on  the  applia-tion 
lUi.'jJrabiiity  of  a  hetring  rf 
Mich  con.,     'ucalion  or 
\>e  addres.sed  to:  Secret.ory 
and  Exchange  Commissio 
Street.  NW.,  W'asJiinglon 
should  state  briefly  the  tsa 
uitea-.st  of  the  person  si.bi 
information  or  reqi;esting 
the  reason  for  such  a  reqi 
issues  of  fact  and  lav/  ra 
application  wliich  it  desir 
controvert. 

Persons  who  request  o  h 
jdvi«;  as  to  whether  s  hea 
ordered  will  receive  ;:nv  n 
orders  i.ssued  in  this  uistie 
the  date  of  the  hearing  (if 
any  postponements  then-o 
after  siiid  date.  3n  order 
cppiication  may  f»e  issued 
Or  fipon  the  Commission's 
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Por  the  Commission,  by  tho  Divi.sion  of 
Ci.>\[H>T^Vion  Finance,  pursuant  to  dchrgafecl 
authority. 

Margan:t  H.  Mcl-arl,tfld, 

ji-K  Hex.  '.'A-)?:iH^  l.'iUrd  6   t- 1*4.  8  IS  n(r,\ 
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[Rfci.  |-*o  iC -20319;  0f2-«S26] 

Pa^'Cteii  a  Rygel  Invrstment  G^oup.  et 

."it. ;  tkAice  of  Application 

AGEFuCf:  Sec urilies  and  E'xr harig»; 
Conimipsion  ("SEC"). 
^OTfCM:  Notice  of  appli(4ilion  for 
(!Xf;ii.ptioa  under  the  Investment 
C:or!ip,iiiy  Aft  of  1940  (the  "Act  ") 

APPUfCANTS:  F-ayrien  &  Rygel  Invostnieot 
Group  (the  "Trust").  Payden  it  Rygel 
(the  "Adviser"),  and  Payden  K  Rygel 
Histrihutors.  Inc  (tho  "Distributor") 
RELI^ANT  ACT  SECTIONS:  Exempt io.i 
lecjuestfd  tinder  section  6(c)  fro(i< 
st:(:tious  1R(0,  18(g),  and  lR(i). 
StrtHMAR/  OF  APPLICATION:  Appiicatits 
set>k  a  conditional  order  exempting 
them  fro.Ti  the  provisions  of  soctions 
lH(n.  IQUCi.  and  18(i)  to  the  extent 
uet*3s.^ry  to  permit  each  of  the  Tnif;>  s 
(rti.stitigand  future  invcstmenl 
portfolios  (the  "Funds")  to  issue  two 
c  lasses  of  shares. 

F-ILINQ  DATES:  The  apphaitiofi  wa.s  filed 
ou  Fftfiruary  1.'^..  1994,  and  amended  o.x 
May  9.  1994. 

NEAaiNG  Oa  hOTIFICATION  Of  HEAPING;  A( 
order  granting  the  application  wii!  U- 
is.sued  unless  the  SEC  orders  a  h'-.-irin^ 
frtfcnwted  p<;rsons  may  rerpiesi  rt 
hf;aring  by  writing  to  the  SECs 
SeciKetary  aad  serving  applications  with 
u  copy  of  the  request,  perso.nally  or  P.y 
atail.  Hejrirjg  requests  should  h«- 
l•e(»^ivec{  by  t^e  SEC  by  "i  Mi  p  ;a.  ou 
fi'fie  2fi.  nr-i.  and  should  be 
a(-f-otk:pani^d  tiy  proof  of  servn  e  tin 
.ipplif  ..Msrs.  in  the  form  of  an  alfid.ivit  or. 
for  Ii!wyf>rs.  a  certificate  of  service. 
Hearing  re<^ne.sts  should  state  the  natur*- 
of  the  M-riters  ir.terer.t,  the  reason  for  trie 
retjuest.  iiiid  the  issues  contested. 
Persons  wfio  wish  to  f>e  rjotified  of .» 
heariftg  nin\  n>quest  notification  fiy 
writing  to  the  SEC's  Sw-retary 
AOOnESSES:  Swretary,  SEC.  4^0  ■Mb 
Stree*  \'W  .  Washingtoti.  IX:  ;il).'i49 
Applicants,  .^33  South  Grand  Avenue. 
S2nd  fldor.  I  .OS  Angeles.  Ciahfoniia 
90(17  (. 

POn  PJBTNEfl  iNFORMATlON  COA»rACr: 
James  J.  Dwyer.  Staff  Attorney .  at  (Mil 
ft4LM)f.81.  orC.  David  Messman.  l«ran(  h 
Chief,  at  1^021  94^-0564  {Division  of 
h.«(:stuu"!t  Management,  Office  ot 
frivf-stmeot  Company  Regulrition). 


SUPPLEMENTAny  INFORMATION:  The 

following  is  a  summory  of  th^ 
,  applif  aiiou.  The  complete  application 
may  be  obtamefl  for  a  fee  :■*.  the  ."^lEC's 
P;iblic  Keferenco  Branch. 

Afipliuanls'  Heprpscntatioos 

1.  The 'Crust  is  a  Mussachusetts 
liu.^uie.ss  trust  rogistea'd  lusdr-r  t.he  Act 
i;saii  open-end  inanagemfint  investment 
c;omp,';r:y,  Tho  original  name  of  the 
Trust  was  P&R  Inve.stment  Tnjst   The 
(rust  currently  is  comprised  of  five 
I  iinds:  The  Paydca  &  Kygei  GlobrI 
Fixed  hicoiiie  Fund,  the  Payden  &  Ryjiel 
.^hort  Bond  Fund,  the  P.iyden  ^  Kyger 
lutermediate  Itond  Fund,  the  Payden  & 
Rvvjel  Opportunity  Fund,  and  tho 
Paydiin  «c  Rygel  Tax  Exempt  nond  Food, 
f  iurrently,  shares  of  each  Fund 
primarily  are  offered  to  pension  a.'id 
profit  sharing  plans,  eni{»loyee  he.nefil 
trij.sts,  endowments,  foundation"^,  other 
ir»stitutions,  corporations,  and 
iodividuais  with  high  net  wortti. 

2..  The  Tru.st  fias  entered  into  an 
investment  management  agreement  with 
the  Adviser,  a  registered  investment 
advise^r.  whereby  the  Adviser  manages 
the  in  ve.stme.it  of  the  as,sets  of  the 
Funds  and  reviews,  supervises,  and 
administers  all  investments  of  the 
Funds.  Shares  of  each  Fund  are 
distributed  through  the  Di.stributor.  a 
wholly-owned  subsidiary  of  the 
Adviser.  No  com{»en.sation  is  payable  by 
uny  Fund  to  the  Distributor  for  its 
services.  The  Winston  Compan  y 
l.iiruted  Partnership  (the 
■  Admuustrator")  serves  as 
udmintstrator  to  the  Funds  pursu.iot  (o 
an  adniinistrative  agre<>ment  with  Mie 
Tmst.  Under  the  administration 
agreement,  the  Adirsinistrator  n-ceives  ,-) 
utouthly  fee  faun  the  Funds  Unsed  on  a 
specified  schedule  of  Oites  that  is  base<l 
(tn  »?ie  Funds'  avemgc  daily  net  assets 
'I  he  Wifsbury  Servi<.v  ( :or;io'.;':fvi.  .in 
affiliate  of  the  Adriiinistrator,  prir.  .dt?s 
tu:«  (»untuig.  dividend  disbursing,  ;:iid 
transfer  agency  services  pursxianl  tci  .i 
sep.-mte  agreenieni  with  the  Trust 

:!.  Applicants  request  fi  cr>riditio!Kil 
(uner  to  permit  each  portlclio  of  rhf; 
Fund  to  of'er  an  additional  class  of 
•-h  jres  ("Clas.^  B  shaa-s")  that  would  be 
ictentical  to  existing  shan;s  e.xcept  that 
t  tass  B  shaa-s  would  f>e  subjei;t  to  a 
uoM-rule  t2f)-l  shareholder  service  plan 
(the  '  Pla't').  Under  the  requested  order, 
rheexi.sting  shares  would  be  "Class  A  " 
shares  that  woidd  no  be  suhject  to  a 
Plan  and  related  kbfi.  The  Plan  would 
authorize  each  Fund  to  compea.safe  the 
Distributor  and  other  securities  broker 
dealers  and  service  organizations  h»r 
sfiareholde-  services  provided  to  Cla.ss  H 
shareliolders  Sffrvices  to  fie  provided 
'tmUff  the  Plan  nuiy  include:  (a) 


Establishing  and  maintaining  client/ 
shareholder  accounts  and  records;  (h) 
aggregating  and  processing  purchase, 
exchange,  and  redemption  requests;  (<:) 
investing  the  assets  of  clients'  accounts 
in  Class  B  shares  pursuant  to  specified 
pre-authorized  instructions;  (d) 
arranging  for  bank  wires;  (e)  providing 
sub-accounting  services  and  preparing 
tax  reports  and  forms  on  behalf  of 
shareholders;  and  (0  forwarding 
shareholder  communications  from  the 
Funds. 

4.  It  currently  is  contemplated  that  the 
service  organizations  would  be 
compensated  at  an  annual  rate  of  up  to 
0.20%  of  the  daily  net  asset  value  of  the 
Class  B  shares  of  each  Fund.  The  fees 
would  be  payable  even  if  the  amounts 
paid  exceed  the  service  organizations' 
actual  expenses. 

5.  The  services  provided  under  the 
Plan  are  not  primarily  intended  to  result 
in  tf»e  sale  or  distribution  of  Fund 
shares.  Applicants  in  all  cases  will 
comply  with  article  III.  section  26  of  the 
Rules  of  Fair  Practice  of  the  National 
Association  of  Securities  Dealers  as  it 
relates  to  the  maximum  amount  of  asset- 
based  sales  charges  that  may  be 
exposed. 

6.  All  transfer  agency  expenses  and 
other  expenses  incurred  with  respect  to 
a  specific  class  will  be  borne  by  that 
class.  AH  other  expenses  incurred  by  a 
Fund  will  be  allocated  between  the  two 
classes  of  shares  based  on  tfie  net  assets 
of  the  Fund  attributable  to  each  class. 
Because  of  the  service  fees  paid  by  Class 
B  shareholders,  the  net  income 
attributable  to  and  the  dividends 
payable  on  the  Class  B  shares  generally 
will  be  lower  than  those  of  the  Class  A 
shares.  As  a  result,  the  net  asset  value 
per  share  of  each  class  generally  will 
differ. 

7.  Shares  of  the  Funds  generally  may 
be  exchanged  at  net  asset  value  for 
shares  of  other  Funds.  The  exchange 
privilege  will  comply  with  mie  lla-.3 
under  the  Act. 


Appiif  ants'  L«gal  Analysis 

Applicants  request  an  order 
exempting  them  from  the  provisions  of 
sections  18(0(1).  18(g),  and  18(i)of  the 
Act  to  the  extent  that  the  proposed 
creation  of  the  Class  B  shares  may  result 
in  one  class  having  priority  over  another 
as  to  payment  of  dividends,  and  thiis  be 
a  "senior  security"  as  defined  in  .section 
18(g)  of  the  Act.  and  prohibited  under 
section  18(f).  The  creation  of  Class  B 
shares,  where  Class  B  shareholders 
would  be  entitled  to  exclusive  voting 
rights  with  respect  to  matters 
concerning  the  Plan,  also  may  violate 
the  equal  voting  provision  of  section 

ia(i) 


2.  Applicants  believe  that  the 
proposed  arrangement  will  better  enable 
the  Funds  to  meet  the  competitive 
demands  of  today's  financial  services 
industry.  Under  the  dual  distribution 
system,  an  investor  will  be  able  to 
choose  the  method  of  purchasing  shares 
that  is  most  beneficial  to  an  investor 
given  his  or  her  relevant  circumstances. 

3.  Applicants  assert  that  the  proposed 
allocation  of  expenses  and  voting  rights 
in  the  manner  described  is  equitable 
and  would  not  discriminate  against  any 
group  of  shareholders.  In  addition,  these 
arrangements  should  not  give  rise  to  any 
conflicts  of  interest  because  the  rights 
and  privileges  of  such  class  of  shares  are 
substantially  identical. 

4.  Applicants  believe  that  the 
proposed  arrangement  does  not  present 
the  concerns  that  section  18  of  the  Act 
was  designed  to  ameliorate.  The  dual 
distribution  system  will  not  increase  the 
speculative  character  of  the  shares  of  the 
Fund.  The  arrangement  does  not  involve 
borrowing,  nor  will  it  affect  the  Funds' 
existing  assets  or  reserves,  and  does  not 
involve  a  complex  capital  structure. 
Nothing  in  the  dual  distribution  system 
suggests  that  it  will  fecilifate  control  by 
holders  of  any  class  of  shares. 

Applicants'  Conditions 

Applicants  agree  that  any  order 
granting  the  requested  relief  shall  be 
subject  to  the  following  conditions: 

1.  Each  class  of  shares  will  represent 
interests  in  the  same  portfolio  of 
investments  of  a  Fund  and  be  identical   "* 
in  all  respects,  except  as  set  forth  below. 
The  only  differences  between  the 
classes  of  shares  of  the  same  Fund  will 
relate  solely  to:  (a)  The  designation  of 
each  class  of  shares  of  a  Fend,  (b)  the 
exclusive  right  of  Class  B  sh.ires  to  vote 
on  matters  related  to  the  Plan,  (c)  the 
impact  of  the  disproportionate 
payments  made  under  the  Plan,  (d)  the 
incremental  transfer  agency  costs 
attributable  to  the  Class  B  shares  of  the 
Fund;  (e)  printing  and  postage  expenses 
related  to  preparing  and  distributing 
materials  such  as  sharehoIdHr  reports, 
prospectuses,  and  proxy  statements  to 
current  shareholders  of  a  specific  class; 
(0  SEC  registration  fees  incurred  by  a 
class  of  s.hares;  (g)  the  expense  of 
administrative  personnel  and  services  as 
required  to  support  the  shareholders  of 
a  specific  class;  (h)  trustees'  fees  or 
expenses  incurred  as  a  result  of  issues 
relating  to  one  class  of  shares;  (!) 
accounting  expenses  relating  solely  to 
one  class  of  shares;  (j)  Blue  Sky 
registration  fees  incurred  by  one  class  of 
shares;  (k)  litigation  of  other  legal 
expenses  related  solely  to  one  class  of 
shares;  and  (I)  any  other  incremental 
expenses  subsequently  identified  that 


should  be  properly  allocated  to  one  or 
more  classes  of  shares  that  shall  be 
approved  by  the  SEC  pursuant  to  an 
amended  order. 

2.  The  Trust's  board  of  trustees, 
including  a  majority  of  trustees  who  are 
not  interestetl  persons  of  the  Trust,  will 
approve  the  dual  distribution  structure. 
The  minutes  of  the  meetixitgs  of  the 
board  of  t.-ustees  regarding  the 
deliberations  of  the  trustees  with  respect 
to  the  approvals  necessary  to  implement 
the  dual  distribution  system  will  reflect 
in  detail  the  reasons  for  the  trustees' 
determination  that  the  dual  distribution 
system  is  in  the  best  interests  of  both  the 
Funds  and  their  respective 
shareholders. 

3.  On  an  ongoing  basis,  the  trustees, 
pursuant  to  their  fiduciary 
responsibilities  under  the  Act  and 
otherwise,  will  monitor  each  Fund  for 
the  existence  of  any  material  conflicts 
between  the  interests  of  the  two  classes 
of  shares.  The  trustees,  including  a 
majority  of  the  trustees  who  are  not 
interested  persons  of  the  Trust,  will  take 
such  action  as  is  reasonably  necessary  to 
eliminate  any  conflicts  that  may 
develop.  The  Adviser  and  the 
Distributor  will  be  responsible  for 
reporting  any  potential  or  existing 
confiicts  to  the  trustees.  If  a  conflict 
arisas,  the  Adviser  and  the  Distributor  at 
their  own  cost  will  remedy  such  conflict 
up  to  and  including  establishing  a  new 
registered  management  investment 
company. 

4.  The  plan  will  be  adopted  and 
operated  in  accordance  with  the 
procedures  set  forth  in  rule  12b-l  (b) 
through  (0  as  if  the  expenditures  nwde 
thereunder  were  subject  to  rule  12b-l. 
except  that  the  shareholders  need  not 
receive  the  voting  rights  specified  in 
rule  12b-l. 

5.  The  board  of  trustees  will  receive 
quarterly  and  annual  statements 
concerning  shareholder  .servicing 
expenditures  complying  with  paragraph 
(hK3)(ii)of  rule  12b-l,  as  it  may  be 
amended  from  time  to  time.  In  the 
statements,  only  expendilures  properly 
attributable  to  the  servicing  of  a 
particular  class  of  shares  will  be  used  to 
justify  any  servicing  fee  charged  to  that 
class.  Expenditures  not  related  to  the 
servicing  of  a  particular  class  will  not  be 
presented  to  the  trustees  to  justify  any 
fee  attributable  to  that  class.  The 
statements,  including  the  allocations 
upon  which  they  are  based,  will  be 
subject  to  the  review  and  approval  cf 
the  trustees  who  are  not  interested 
persons  of  the  trust  in  the  exercise  of 
their  fiduciary  duties. 

6.  Dividends  paid  by  a  Fund  with 
respect  to  teach  class  of  shares,  tx)  the 
extent  any  dividends  are  paid,  will  be 
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take  immediate  corrective  measures  if 
this  representation  is  not  concurred  in 
by  the  Etpert  or  appropriate  substitute 
Expert. 

n.  The  conditions  pursuant  to  which 
the  order  is  granted  and  the  duties  and 
responsibilities  of  the  trustees  of  the 
Trust  with  respect  to  the  Plan  will  be  -let 
forth  in  guidelines  which  will  he 
furfiished  to  the  trustees. 

HI.  Each  Fund  will  disclose  in  its 
prospe'fus  the  respective  expenses, 
pefforuiance  data,  distribution 
arrangements,  senices.  fees,  sales  lo.:3ds 
deferred  sales  loads,  and  exchange 
privileges  applicable  to  the  two  classes 
of  shares,  regardless  of  whether  both 
clashes  of  shares  in  the  po.-lfoiio  are 
offfefed  through  the  same  prospectus. 
Ea«.h  Fund  wiil  disclose  the  rtspff:tiv»' 
fixper.ses  and  performance  data 
■apptc.,.'able  to  each  class  of  shares  in 
e-vvry  shareholder  report.  The 
shareholder  reports  will  contain,  in  the 
staienect  of  assets  and  liabilities  and 
statensent  operations,  information 
reb^ed  to  the  Fund  as  a  whole  generjili 
fivA  not  on  a  per  class  basis.  Each 
Fund's  per  share  data,  however,  will  hf 
prepared  on  a  per  class  basis  with 
respect  to  aii  i;lasses  of  shares  of  such 
Fund.  To  the  extent  any  advertisement 
or  wlys  literature  describes  the  exp-jnses 
and 'or  performance  data  applicable  to 
either  class  of  shares,  it  will  also 
dtcit;(osrs  the  respective  expenses  and  or 
performance  data  apphcahle  to  the  oth-r 
class  of  shares  of  such  Fund.  The 
Uifortn.ition  provided  by  applicants  for 
publitation  in  any  newspaper  or  similar 
listuiK  of  a  Funds  net  asset  value  or 
public  offering  price  will  separately 
present  th<s  information  for  each  tlass 
of  sh  jrr*s  of  such  Fund 

11  Applicants  acknowledge  that  the 
tt:un»  of  the  exemptive  order  a-quesled 
hy  this  3pp!ication  will  not  imply  SEC 
approv.ji.  authoriaalion,  or  acquiescentin 
in  any  particular  level  of  payments  th.i» 
thw  Funds  n.ay  make  pursuant  to  the 
Pi-in  ;n  reliance  on  the  exemptive  ordt-r 

IZ.  The  iniiial  determinatii):i  of  the 
c-.iass  e\p.-:  V  s  that  will  be  alltx  .ned  to 
a  partif  uiar  class  and  any  Sdbseqiient 
( har.ties  thereto  will  be  reviewt-d  :\:\<i 
ippro'wt'd  by  a  vote  of  the  board  ot 
tru.stfc-es  cf  the  Trust  including  a 
n.ajonr y  of  the  trustees  u  ho  -ire  not 
(Utere.sted  persons  of  the  Trust.  .\'.y 
person  authorized  to  direct  the 
a!(o<-':tion  and  disposition  of  nutt;;es 
paid  or  p.syah!e  by  a  Fu!'.d  to  w.^x  (Jess 
expejues  shall  provide  to  the  hojrd  of 
trustet^s.  jnd  the  trustees  sh^ll  review    it 
leas'  quarterly,  a  written  report  of  the 
amoiiifs  so  expended  and  ttie  purposes 
for  whii  h  siu  h  expenditures  werv 
rnide 


13.  The  prospectus  of  each  fund  will 
(ontaia  a  statement  to  the  effect  that  n 
salesperson  and  any  other  pei-son 
entitled  to  receive  compensation  for 
sellinp.  or  servicing  Fund  shares  may 
receive  different  compensation  with 
res;H^:t  to  one  particular  class  of  shares 
over  another  in  the  Fund. 

14.  The  Distributor  will  adopt 
conipjiance  standards  as  to  when  each 
class  of  shares  may  appropriately  be 
sold  to  particular  investors.  Applicants 
will  require  all  persons  selling  shares  to 
agree  to  {.onform  to  si:ch  standards 

f-'iT  theSEt;.  by  the  DiviMOti  Dncvi-s'.r-.-:;, 
M.iiU'gP(r,(.fit.  pursiiiiot  to  dcl>t;;i!<'i| 

Margaret  H.  iVIcf<irland. 

If  H  On<    <^<:-(  !  574  FiU-.l  H-I-i44;  rt mJ",  .,.(..1 
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DEPARTMENT  OF  STATE 

(Public  Notice  20 14| 

Advisory  Committee  on  Jnternational 
Law;  Meeting 

A  meeting  of  the  Advisory  Cionnnilte*.- 
i'M  International  Law  will  take  place  on 
Tuesday.  June  14.  1994.  from  1:30 
through  5  p.tu  .  as  ne(es,sar>.  in  room 
1 4U8  of  the  I  inited  States  Department  of 
S'are.  2201  C  Street.  NVV.,  Washington. 
[K..  The  met!ting  will  be  chaired  by  thr 
Legd  Adviser  of  the  Department  of 
State.  Conrad  K.  Harper,  and  wiil  be 
open  to  the  public  up  to  the  capacitv  of 
the  meeting  room.  The  meeting  \::\\ 
focus  on  the  establishment  of  aii 
international  criminal  court.  United 
S»dtes  participation  in  the  Law  of  the 
■Sea  T.'eaty,  ra-ification  of  human  rights 
conventions,  possible  ratiiication  cf  th>- 
Vienna  Convention  on  Treaties,  as  well 
■js  rnview  of  other  current  deve!op;.'.ti:!t> 
;:;  ir.fematfonal  law 

Entrv  to  the  building  is  com  i,;i*:d  .nid 
ivdl  be  taciiitated  by  ddvaiK.e 
irrangenifcnts.  Memljers  of  tht-  ;i.ihii( 
fiesinng  access  to  the  sessinn  should. 
prior  to  June  i;V  1994.  notify  ttie  Offi*:*- 
of  the  .Assistant  Ltgal  Adviser  for 
I'nited  Nations  Aflairs  (telephone  (2«li) 
^.47-1)771)  of  fh?»ir  name,  affiliation, 
ciddress  and  telephone  number  in  order 
to  arrange  admittance 

IK  V,i    M,:y  14.  t<"J4 

liruce  C.  Rashkow, 

flffc.in-.  Ext^  utivf  Dimtnr,  AcIk i^nr, 

C  "tiirntTffe-  on  InttrtKUunuil  Lew 

(fK  D.K    94-i;t;i.l4  FiUfd  b-l-H4.  K  4S  .fi:i 

Bi'.'JNG  COOe  4710-03-M 
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Bureau  of  Political-Military  Affairs 
[Public  Notice  2016] 

Arms  Embargo  on  Rwanda 

AGENCY:  Department  of  State. 
ACTION:  Public  Notice. 


2B5a:j 


SUMMARY:  Notice  is  hereby  given  that  all 
licenses  and  other  approvals  to  export 
or  otherwise  transfer  defense  articles  or 
defense  .services  to  Rwanda  are 
suspended  until  further  notice  pursuant 
to  Sections  38  and  42  of  the  Arms 
Export  Control  Act. 
EFFECTIVE  DATE:  May  27,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Clyde  G.  Bryant,  Jr.,  Chief,  Compliance 
&  Analysis  Branch,  Office  of  Defense 
Trade  Controls,  Bureau  of  Political- 
Military  Affairs,  Department  of  State 
(703-87,5-6650). 

SUPPLEMENTARY  INFORMATION:  United 
Nations  Security  Council  Resolution 
918  requires  that  all  Stales  prevent  the 
sale  or  supply  to  Rwanda  by  their 
nationals  or  from  their  territories  or 
using  their  flag  ve.ssels  or  aircraft  of 
arms  and  related  materiel  of  all  types, 
including  weapons  and  ammunition, 
military  vehicles  and  equipment, 
paramilitary  police  equipment' and 
spare  parts.  On  May  26,  1994,  the 
President  i.ssued  Executive  Order  12918 
implementing  the  Security  Council  arms 
embargo  on  Rwanda.  Pursuant  to  the 
Executive  Order,  the  following  activities 
are  prohibited: 

(a)  The  sale  or  supply  to  Rwanda  from  the 
territory  of  the  United  iStafes  by  any  porson, 
or  by  any  United  States  person  in  any  foreign 
country  or  other  location,  or  using  any  U  S- 
regisfered  vessel  or  aircraft,  of  arms  and 
related  materiel  of  all  types,  including 
weapons  and  ammunition,  military  vehicles 
and  equipment,  paramilitary  police 
equipment,  and  spare  parts  for  the 
aforementioned,  irrespective  of  origin. 

(b)  Any  willhil  evasion  or  attempt  to 
violate  or  evade  any  of  the  prohibitions  set 
forth  in  the  order. 

Pursuant  to  the  Executive  Order,  section 
38  of  the  Arms  Export  Control  Ad  (22 
U.S.C.  2778)(AECA),  and  the 
International  Traffic  in  Arms 
Regulations  (22  CFR  parts  120- 
130)(ITAR),  the  export  or  other  transfer 
to  Rwanda  of  defense  articles  and 
services  is  prohibited. 

It  is  the  policy  of  the  U.S.  Government 
to  deny  all  applications  for  licenses  and 
other  approvals  to  export  or  otherwi.se 
transfer  defense  articles  and  .services  to 
Rwanda.  All  such  applications  which 
have  been  submitted  since  the  current 
strife  in  Rwanda  began  on  April  6,  1994 
have  been  denied.  In  addition,  U.S. 
manufacturers  and  exporters  and  any 
other  affected  parties  are  hereby  notified 


that  the  Department  of  State  has 
su.spended  all  previously  issued 
licenses  and  approvals  authorizing  the 
export  or  other  transftT  of  defense 
articles  or  defense  servic  es  to  Rwanda. 
These  arrtions  have  been  taken  pursuant 
to  .Sections  38  and  42  of  the  AECA  (22 
H.S.C,  2778  and  2791)  and  «» 126  7  of  the 
ITAR. 

The  licen.ses  and  approvals  that  have 
been  suspended  include  any 
manufacturing  licenses,  technical 
assistance  agreements,  technical  data, 
and  commercial  military  exports  and 
reexports  of  anv  kind  involving  Rwanda 
subject  to  the  AECA.  This  .-Jction  also 
precludes  the  use  in  connection  with 
Rwanda  of  any  exemptions  from 
licensing  or  other  approval 
requirements  included  in  fhe  ITAR, 
with  the  exception  of  those  exemptions 
specified  in  §126. 1(a). 

Oatod.  May  27,  1994. 
VVilliani  P.  Pope, 

Acting  Deputy  Assistant  Sevrftary  lor  Eyport 
Controls,  Bureau  of  PoliticalKUlitcln'  Affairs. 
Deportment  of  State. 
IFR  Do<:.  94-13552  Filed  6-1-94:  8  45  .'.m\ 

BILLING  COOE  4710-25-M 


Seventh  Street,  S\V..  VVcEhir.fTr-i  DC 
20.590,  (202)  366-2.337. 

DHtcfi;  M,iv  2(i.  1994 
Robert  Goldner. 

Special  Assistant  to  the  A-i<,<ir.r.: .»  -:  .-e;  ;.•> 
for  Aviation  unci  Internotior.ai  AHc.ry 
IFK  Do<:.  94-Ki:i92  Fil^.i  6-1-c-j  {.  ^s  ,,•  .j 

BILLING  COOE  4910-63-P 


Reports,  Forms,  and  Recortikte^ping 
Requirements 


AGENCY:  Department  of  T: 
Office  of  the  Secretan.. 
ACTION:  Notice. 


ion. 


DEPARTMENT  OF  TRANSPORTATION 
Office  of  the  Secretary 
[Docket  49472;  Order  94-6-3S] 

Application  of  Frontier  Airtines,  Inc. 
For  Certificate  Authority 

AGENCY:  Department  of  Transportation. 
ACTION:  Notice  of  order  to  show  cause. 


SUMMARY:  The  Department  of 
Transportation  is  directing  all  interested 
persons  to  show  cause  why  it  should 
not  issue  an  order  finding  Frontier 
Airlines,  Inc.,  fit,  wiUing,  and  able  and 
awarding  it  a  certificate  of  public 
convenience  and  necessity  to  engage  in 
interstate  and  overseas  scheduled  air 
transportation  of  persons,  property,  and 
mail. 

DATES:  Persons  wi.shing  to  file 
objections  should  do  so  no  later  (ban 
June  6,  1994. 

ADDRESSES:  Objections  and  answers  to 
objections  should  be  filed  in  Docket 
49472  and  addressed  to  the 
Documentary  Services  Division  (C-.S.S. 
room  4107).  U.S.  Department  of 
Transportation,  400  Seventh  Street, 
SVV.,  Washington,  DC  20590  and  should 
be  served  upon  the  parties  listed  in 
Attachment  A  to  the  order. 
FOR  FURTHER  INFORMATION  CONTACT:  Mrs. 
Kathy  Lusby  Cooperstein,  Air  Carrier 
Fitness  Division  (X-56,  room  6401), 
U.S.  Departnfeht  of  Transportation,  400 


SUMMARY:  The  Department  of 
Transportation  is  announcing  tr.at  the  • 
Office  of  Management  and  Budfret 
(OMB)  has  approved  infonr.arion 
colle<;tion  requirements  contained  m 
final  alcohol  and  drug  testing  rules 
covering  safety-sensitive  emplovees  in 
commercial  transportation 
DATE:  May  25.  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Susan  Pickrel,  Departments)  Reports 
Clearance  Officer,  Information 
Management  Division,  M-34  Off.ce  of 
the  Secretary  of  Transportation  400 
Seventh  Street,  SVV..  Washington.  DC 
20590,  (202)  366-^735, 
SUPPLEMENTARY  INFORMATION:  The 
reporting  and  recordkeeping 
requirements  were  transmitted  bv  the 
Department  of  Transportation  to  the 
Office  of  Management  and  Budget 
(OMB)  for  its  approval  in  accordance 
with  the  requirements  of  the  Paperwork 
Reduction  Act  of  1980  (44  US  C. 
Chapter  35).  For  infomr.ation  collet  tions 
submitted  with  final  rules,  title  5  CFR 
part  1320  requires  that  after  receipt  of 
notification  of  OMB's  approval  .-jgenries 
shall  publish  a  notice  in  the  Federal 
Register  to  inform  the  pubhc  of  ONfB  s 
decision. 

Items  Approved  by  G.VfB 

Office  of  the  Secretary,  US 
Department  of  Transportation  Breath 
Alcohol  Testing  Form  (OMB  Number 
2105-0529);  Research  and  Special 
Programs  Administration,  Alcohol 
Misuse  Prevention  Program  lOMB 
Number  2137-0587);  Research  and 
Special  Programs  Administraticn.  Drug 
Testing  (OMB  Number  2137-0579). 
Federal  Aviation  Administrelion. 
Alcohol  Misuse  Prevention  Progra:n  for 
Personnel  Engaged  in  Specified 
Aviation  Activities  (OMB  Number 
2120-0571);  Federal  Aviation 
Administration.  Anti-Drug  Program  for 
Personnel  Engaged  in  Specified 
Aviation  Activities  (OMB  Numtier 
2120-0535);  Federal  Highway 
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.Administration.  Control 
and  Alcohol  Testing  (OMI 
2125-0543);  Federal  Rail 
Adnnnistration.  Control  o 
Drug  Use  in  Railroad  Opeia 
Number  2130-0526):  Fe<!^al 
Adaunistrafion.  Control  o 
Misuse  tn  the  Transit  Ind 
Number  2132-0557);  Fed 
Administration,  Prevent; 
Prohibited  Drug  Use  in  Tn 
Operations  (OMB  Niimbe 
and  US.  Coast  Guard.  Col 
Comniertial  Vessel  and 
Accident  (Marine  Casualt 
and  Programs  forChemita 
Alcohol  Testing  of  Corn 
Personnel,  including  requ 
Alcohol  Testing  follov\ing 
Mjrne  Incident  and  Mana^i 
(fi  formation  Sy.slem  Repo 
Number  2115-0003). 

(lirjert  in  Washing?on.  IK.  i 

Paula  R.  Eiwea. 

f.'-'ff'/.  (nforwation  Mana^nit 
IFR  Ooc.  94-13364  Fited  6-1 
B>i.uNC  cooe  ****-n-p 
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Fe<3era<  Aviation  Administration 

[Su^^vwary  MotlC«  No  PE -94419] 


Petitions  for  Exemption; 
Petitions  Received:  Di: 
Petitions  Issued 


AG£NCr:  Federal  Aviation 
Administration  (FA.A).  001" 
ACnON:  Notice  of  petitions 
exemption  received  and  o 
of  prior  petitions. 


c<  rrect 


SUMMABv:  Pursuant  to  FA  A 
provisions  governing  the  a 
processing,  and  dispositioi 
for  e<emption  ( 14  CFR  par 
no»ice  contains  a  summary' 
petitions  seeking  relief  froili 
requirements  of  the  Federa 
Regulations  (14  CFR  chapt 
dispositions  of  certain  peti 
previously  received,  and 
The  purpose  of  this  notice 
the  public's  awareness  of. 
participation  m.  this  aspec 
regulatory  activities.  Neith 
of  this  notice  nor  the  inclu; 
omission  of  information  in 
IS  intended  to  affect  the 
any  petition  or  its  final  di 
DATES:  Comments  on  peti 
ciusf  identify  the  petition 
number  involved  and  must 
on  or  before  lune  22.  1994. 
AOOR&SSES:  Send  commen 
pe'ition  in  triplicate  to:  Fee  e 
.Aviahon  Administration.  Qfn 
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Substance  Chief  Counsel.  Attn:  Rule  Docket  (AGC- 

Number  200).  Petition  Docket  No. 800 

d  Independent  Avenue.  SW..  Washington. 

Alcohol  and  DC  20 '.91. 
tions  (OMB  The  petition,  any  comments  received. 

Transit  and  a  copy  of  any  final  disposition  are 

Alcohol  filed  in  the  assigned  regulatory  docket 

rv  (OMB  and  are  available  for  e.<amination  in  the 

Transit  Rules  Docket  (ACC-200).  room  Q15G. 

of  FAA  Headquarters  Building  (FOB  lOAl, 

nsit  800  Independence  Avenue.  SVV.. 

1132-0556);  Washington.  DC  20591,  telephone  (202) 

er:tionof  267-3132. 

nnel  FOR  further  INFORMATION  CONTACT: 

)  Information  Mr.  Frederick  M.  Havnes.  Office  of 

Drug  and  Rulemaking  ( ARM-i),  Federal  Aviation 

1  Vessel  Administration.  800  Independence 

ired  Drug  and  Avenue.  SW  .  Washington,  DC  20591; 

a  Serious  telephone  (202)  267-3939. 
;ement  This  notice  is  published  pursuant  to 

(OMB  paragraphs  (cl.  (e|,  and  (g)  of  §  11.27  of 

part  11  of  the  Federal  Aviation 

Mav  25.  Regulations  (14  CFR  part  11). 

IsstiPd  m  VV,ish.ni;ton.  DC,  on  Mav  25. 
1Q94 

t  Division  Dofiald  P.  8)-nK, 

fl:43  ami  A^sistar( Ch;ffCv.in-ie!  forPegiilations 

Petitions  for  Exemption  ' 

Docket  No.   27620 

PeUUnner  Mr.  Douglas  A.  Balasco 

Sections  of  the  FAR  Affected:  14  CFR 
65.77 

Dt^icnption  of  Relief  Sought/ 
Disposition.  To  allow  Mr.  Balasco  to 
complete  the  remainder  of  his  training 
for  a  mechanic  certificate  in  the 
.Albany/Schenectady.  New  York  area 
instead  ofaf  a  certificated  aviation 
maintenance  technician  school. 

Dispositions  of  Petitions 

Docket  No    20049. 

Pefjfjor»er:T.B.M..Inc 

Sertions  oftb^  FAR  Affected:  14  CFR 
Q1.52qfa)(l| 

Description  of  Relief  Sought/ 
Disposition  To  extend  the  termination 
date  of  Exemption  No.  2956,  which 
permirs  T  8  M  ,  Inc..  to  operate 
McDonnell  Douglas  DC-6  and  DC-7 
aircraft  w  i'hout  a  flight  conducted  in 
preparaiiC!  for  firefighting  fern",  and 
test  llights  conducted  in  preparation  for 
firefighting  operations. 

Grant.  April  29.  1994.  EKemption  No 
295HH. 

Docket  No  :  2  WM. 
Petitioner  Butler  Aircraft  Company 
Sections  of  the  FAR  Affected:  14  CFR 
91.529(a)(l|. 

Description  of  Relief  Sought/ 
Disposition:  To  extend  the  termination 
date  of  Exempiion  No.  2989.  which 
would  continue  to  permit  Butler 
on  any  Aircraft  Co.  to  operate  McDonnell 

ral  Douglas  DC-6  and  DC-7  aircraft  without 

Ice  of  the        a  tlighl  engineer  during  flightcrew 
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training,  ferry,  and  test  flights 
conducted  in  preparation  for  firefighting 
operations. 

Grant.  April  29.  1994.  Exemption  No. 
2989G. 

Docket  No:  2AIG5 

Petitioner:  The  Department  of  the  Air 
Force. 

Sections  of  the  FAR  Affected:  14  CFR 
91.209  (a)  and  (b|. 

Description  ofR''liefSought:To  allow 
the  Department  of  the  Air  Force  to 
deviate  from  the  pertinent  provision  of 
the  F.AR  which  constrains  aviation 
operations  necessary  to  carry  out  the 
assigned  night  flight  military  training 
mission. 

Cronf.  May  4.  1994,  Eiemption  No 
5891. 

Docket  No.:  25886. 

Petitioner:  Washoe  County  Sheriffs 
Office. 

Sections  of  the  FAR  Affected:  14  CFR 
61.118. 

Description  of  Relief  Sought:  To 
extend  the  termination  dale  of 
Exemption  No.  5119,  which  would 
continue  to  permit  the  Washoe  County 
Sheriffs  Office  to  reimburse  members  of 
the  Sheriffs  Air  Squadron  for  fuel,  oil. 
and  maintenance  costs  that  occur  during 
official  .search  missions. 

Partial  Grant.  April  29.  1904. 
Exemption  No.  51 198. 

Docket  No  :  26i6\. 

Petitioner:  Freedom  Air. 

Sections  of  the  FAR  Affected:  14  CFR 
43.3(g). 

Description  of  Relief  Sought/ 
Disposition:To  extend  the  termination 
date  of  E.xemption  No.  5438,  which 
allows  appropriately  trained  pilots 
employed  by  Freedom  Air  to  remove 
and  reinstall  airc.-aft  dSbin  seals  in 
company  aircraft  used  in  part  135 
operations. 

Grant.  April  28.  1994.  Exemption  No 
5436A. 

Docket  No  :  26476. 

Petitioner:  The  Department  of  the  Air 
Force. 

Sections  of  the  FAR  Affected:  14  CFR 
91.209  (a)  and  (d|. 

Description  of  Relief  Sought:  To 
extend  the  termination  da»e  of 
Exemption  No.  5305.  which  allows  the 
Department  of  the  Air  Force  to  deviate 
from  the  pertinent  revisions  of  the  FAR 
which  con.strain  aviation  operations 
necessary  to  carry  out  the  assigned 
countemarcotics  training  mission. 

Partial  Grant.  April  29.  1994. 
Exemption  No.  5305 A 

Docket  No  :  26600. 

Petitioner:  Keflavik  Navy  Flying  Club. 

Sections  of  the  FAR  Affected:  14  CFR 
91.411(b)  and  91.413(c). 

Description  of  Relief  Sought:  To 
extend  the  termination  date  of 


Exemption  No.  5513,  which  allows  the 
Keflavik  Navy  Club  to  use  the 
Maintenance  Department  of  Icelandair 
to  conduct  and  record  the  inspections 
and  test  required  by  the  aforementioned 
sections. 

Grant.  May  3,  VJ94,  Exemption  No 
.551 3  A. 

Docket  No.:  27243. 

Petitioner: ■Chalk'^  International 
Airlines. 

Sections  of  the  FAR  Affected:  14  CFR 
135.133. 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Chalk  to  operate 
its  Grumman  Turbo  .Mallard  (G-73) 
aircraft,  subject  to  specified  conditions 
and  limitations,  in  passenger  carrying 
operations,  under  day  visual  flight  rules 
(VFR),  south  of  the  27  degree  parallel, 
without  a  ground  proximity  warning 
system  (GPWS). 

Denial,  April  18.  1994,  Exemption  No 
5769  A 

Docket  No:  27  :i7  3. 

Petitioner:  Sky  King  Inc.. 

Sections  of  the  FAR  A  ffected:  1 4  CFR 
125.224. 

Description  of  Relief  Sought:  To  allow 
Sky  King  to  operate  one  400  series  BAC 
1-11  (equipped  with  more  than  30 
passenger  seats)  without  Traffic  Alert 
and  Collision  Avoidance  System  (TCAS) 
II  and  the  appropriate  c)ass"  of  Mode  S 
transponder. 

Denial.  April  29,  1994,  Exemption  .\'o 
5886. 

Docket  No.:  27560. 

Petitioner:  Samoa  Aviation. 

Sections  of  the  FAR  Affected:  14  CFR 
135.153. 

Description  of  Relief  Sought:  To  allow 
Samoa  Aviation  to  continue  operating 
its  two  DHC-6  deHavilland  Twin  Otters 
and  one  BE-,A100  Beechcraft  aircraft 
without  Ground  Proximity  Warning 

Denial.  April  18.  1994.  Exemption  No 
5874. 

Docket  No:  27  59Q. 

Petitioner:  Sunaire  Express. 

Sections  of  the  FAR  Affected:  1 4  CFR 
135.153. 

Description  of  Relief  Sought/ 
Disposition:  To  allow  Sunaire  Express  to 
continue  operating  its  DHC-6  Twin 
Otter  aircraft  without  Ground  Proximity 
Warning  Sy.stems  (GPWS). 

Denial,  April  18,  1994.  Exemption  No 
5873. 

Docket  No.:  27645. 

Petitioner:  Trans  World  Express.  Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
135.253. 

Description  of  Relief  Sought:  To  allow 
Trans  World  Express,  Inc.,  to  continue 
operating  its  aircraft  without  Ground 
Proximity  Warning  Systems  (GPWS). 

Denial,  April  18,  1994,  Exemption  ,Vo 
.'i871. 


Docket  No:  27667. 

Petitioner:  Leading  Edge  Aviation 
Services.  Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
1.35.153. 

Description  of  Relief  Sought:  To  allow 
Leading  Edge  Aviation  Services,  Inc.  to 
operate  two  deHavilland  DHC-6  Twin 
Otter  aircraft.  Canadian  registrations  C- 
GKBC  and  C-GKBH,  without  an 
approved  Ground  Proximity  Warning 
.System  (GPWS). 

Denial,  April  20,  1994.  Exemption  No 
5881. 

Docket  No:  27670. 

Petitioner:  Four  Star  Aviatieii. 

Sections  of  the  FAR  Affected  14  CFR 
1.35.153. 

Description  of  Relief  Sought:  To  allow 
Four  Star  Aviation  to  operate  two 
deHavilland  DHC-6  Twin  Otter  aircraft 
without  an  approved  Ground  Proxiniitv 
Warning  System  (GPWS). 

Denial.  April  18,  1994.  Exemption  No 
5880. 

Docket  No.:  27698. 

Petitioner:  Carnival  Air  Lines.  Inc 

Sections  of  the  FAR  Affected  14  CFR 
135.153. 

Description  of  Relief  Sought :  To 
permit  Carnival  to  operate  one  Airbus 
A.300  B4-203  (A300  B4)  aircraft  without 
an  approved  airborne  wind.shear 
warning  system. 

Deniaf'April  20,  1994.  Exemption  No 
5890. 

IFK  Do(.  94-13440  Fi!p(i  6-l-(W:  8:45  an-.) 

BILLING  CODE  4910-i:MM 


[Summary  Notice  No.  PE-94-20J 

Petitions  for  Exemption:  Summary  of 
Petitions  Received;  Dispositions  of 
Petitions  Issued 

agency:  Federal  Aviation 
Admini.stration  (FAA).  DOT. 
ACTION:  Notice  of  petitions  ior 
exemption  received  and  of  dispositions 
of  prior  petitions. 


SUMMARY:  Pursuant  to  FAA's  rulemaking 
provisions  governing  the  application, 
processing,  and  disposition  of  petitions 
for  exemption  (14  CFR  part  11).  this 
notice  contains  a  summary  of  certain 
petitions  seeking  relief  from  spe<;ified 
requirements  of  the  Fedi-ral  Aviation 
Regulations  (14  CFR  chapter  I), 
dispositions  of  certain  petitions 
previously  received,  and  corrections. 
The  purpo.se  of  this  notice  is  to  improve 
the  public's  awarene.ss  of,  and 
participation  in,  this  aspect  of  FAAs 
regulatory  activities.  Neither  publication 
of  this  notice  nor  the  inclusion  or 
omission  of  information  in  the  summary 
is  intended  to  affect  the  legal  status  of 
any  petition  or  its  final  disposition. 


DATES:  Comments  on  petitions  received 
mu.st  identify  the  petition  docket 
number  involved  and  must  be  rereivt-d 
on  or  before  June  22,  1994. 
ADDRESSES:  Send  comments  on  any 
petition  in  triplicate  to:  Federal 
Aviation  Administration,  Office  of  the 
Chief  Counsel,  Attn:  Rule  Doi  ket  lAGC:- 

200),  Petition  Docket  No. 800 

Independence  Avenue,  SW  . 
Washington.  DC  20591. 

The  petition,  any  comments  received, 
and  a  copy  of  any  "final  disposition  are 
filed  in  the  assigned  regulatory  docket 
and  are  available  for  exomtnaljon  in  the 
Rules  Docket  (AGC-200).  room  0;5G. 
FAA  Headquarters  Building  (FOB  lOA). 
800  Independence  Avenue,  SW.. 
Washington.  DC  20591;  telephor.i-  (202) 
267-3132. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Frederick  M.  Havnes.  Office  of 
Rulemaking  (ARM-l),  Federal  Aviation 
Administration.  800  Independence 
Avenue,  SW..  Washington.  DC  20.791: 
telephone  (202)  267-3939 

This  notice  is  published  pursuant  to 
paragraphs  (c).  (e),  and  (g)  of  ^11.27  ol 
part  11  of  the  Federal  .^vjat>o.-> 
Regulations  (14  CFR  pa,1  ll). 

Issued  in  Washington.  DCl.  on  Sf.;\  iS 
1094. 

Donald  P.  By  me, 

A.ssi<ilant  Chief  Counsel  for  Rtrfulcticr^s 
Petitions  For  Exemption 

Docket  No.:  27701. 

Petitioner:  Mercy  Hospital  of  Rtdd;n);. 
Inc. 

Section  of  the  FAR  Afierted:  14  CFR 
135.267(d). 

Description  of  Belief  Sot.ght/ 
Disposition:  To  allow  the  Mercy 
Hospital  of  Redding.  Inc.,  d.b.a.  .Mercy 
Medical  Center,  to  count  time  spent  in 
reserve  away  from  the  place  of 
employment  as  rest  time  to  s^tisfv  !he 
regulatory  requirement  t.haj  at  least  10 
consecutive  hours  of  rest  be  provided 
during  the  24  hours  that  precedes 
planned  completion  time  of  an 
assignment. 

Docket  No:  277m. 

Petitioner:  Mr.  Der>  1  .Mosc s 

Section  of  the  FAR  Affecttrc  14  f7  K 
121.383(c). 

Description  of  Relief  Sou^t,:/ 
Disposition:  To  permit  Mr.  Mofes  to 
serve  as  a  pilot  in  part  121  air  carr.tr 
operation  after  his  60th  b.n.Sdav 

Dispositions  Of  Petitions 

Docket  No.:  17145. 

Petitioner:  United  Aiilints. 

Section  of  the  FAR  A  ffected  1 4  {  >  R 
121.665  and  121.697  (a)  and  (h). 

Description  of  Relief  Sought/ 
Disposition:  To  exiend  the  terminstion 
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responsible  for  loading  the 

Grant.  Mav  9,  1994  '^"" 
21661. 

Docket  No    25336. 

Petitioner  'Jnited  Airline: 

Section  oftt)eFAR  Affect',  d:  14  CFR 
121.667(a)(3).  121.697  (b)  th  ough  (d) 
and  121.709(b)(3). 

Description  of  Relief  Sou^t/ 
Di.iposition:  To  extend  the  t( 
date  of  Exemption  No.  5121, 
permits  United  Airlines  to 
computerized  signature  to  s< 
signature  requirements  in 
physical  signatures  on  the  a 
release  that  is  part  of  the 
carried  aboard  aircraft  opera 
United  Airlines. 

Grant.  May  J 1.  1994.  E.xeript 
5121C. 

Docket  No.:  26267. 

Petitioner:  Hill  Manageme^t 
Inc. 

Section  of  the  FAR  AffectAi 
121.311(b). 

Description  of  Belief  Soug 
Jacqueline  A.  Julio  to  use  he; 
safety  belt  and  be  held  on  th 
c.3regiver  while  aboard  ai 
though  she  has  reached  her 
birthday. 

Grant.  May  9.  1994.  Exem  At 
5195B. 

Docket  No.:  26703. 

Petitioner:  Soloy  Ehial  Pac. 

Section  of  the  FAR  Affecte 
21.19tb)(l). 

Description  of  Relief  Soiigl  tl 
Disposition:To  permit  Soloy  to  apply 
for  a  supplemental  type  certi  icate  to 
make  a  design  change  on  the  De 
Havilland  DHC-3  Otter  airp!  ne. 
increasing  the  number  of  eng  nes  from 
one  to  two. 

Grant.  May  5.  1994.  E.\em[ition  No. 

Docket  No.:  27243. 

Petitioner:  Chalk's  Internal  onal 
.Airlines. 

Section  of  the  FAR  Affecle^:  14  CFR 
II"!  153. 

Description  of  Relief  Sou  ^^iV.:  To  allow 
r.(ght.i  to  Walker's  Cay  Bahari  as  without 
3  i^ro'ind  proximity  warning  :  vstem 
[GPWSl. 

Grant.  May  10.  1994.  F:-:('ni>tion  No 
'''7H9B. 

Df)-:kPt  No.:  27665. 

Petitioner:  Arnauiical.  Ini;. 

6t'ctir>r.s  of  the  FAR  Afi'trti 
lJl-4U(a)(2).(3)and(b)(2). 
c)),(^)and  (d)and  part  121..ip 


v« 


Description  of  Relief  Sough 
':-pnsition:  To  permit  Arnaii 


which  without  holding  an  air  carrier  operating 

certificate,  to  train  the  certificate 
holder's  pilots  and  flight  engineers  in 
initial,  transition,  upgrade,  differences, 
and  recurrent  training. 

Partial  Grant.  May  10,  1994. 
Exemption  No.  5894. 

Docket  No.:  27690. 

Petitioner:  Atlas  Air.  Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
appendix  H  of  part  121 . 

Description  of  Relief  Sought:  To  allow 
B747  initial  or  upgrade  training  to 
second  in  command  (SIC)  in  a  Phase  II 
(Level  C)  simulator  for  experienced 
pilots  and  flight  engineers  who  have  not 
received  any  training  or  checking  in  the 
actual  airplane. 

Grant.  April  29.  1994.  Exemption  No. 
5888. 

Docket  No:  27697. 
Petitioner:  Alaska  Helicopters.  Inc. 
Sections  of  the  FAR  Affected:  14  CFR 
133.51. 

Description  of  Relief  Sought:  To 
permit  AH!  to  perform  rotorcrafl 
external-load  operations  in  support  of 
constructing  the  USAF  ACMI  repeater 
sites  located  in  the  Yukon  1.  Yukon  2. 
and  R-2202  Military  Operating  Areas  in 
Alaska,  using  Bell  Helicopters-Textron 
model  205A-1  or  212  Canadian- 
registered  helicopterfs). 

Grant.  May  9.  1994.  Exemption  No. 
5893. 

Docket  No  :  27726. 
Petitioner:  Twin  Town  Leasing 
Company. 

Sections  of  the  FAR  Affected:  14  CFR 
135.153. 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Twin  Air  to 
operate  one  Embraer  Model  EMBllO  PI 
(EMB  110),  registration  number 
N360CL.  t;  a'  is  not  equipped  with  an 
approved  ground  proximity  warning 
system  (CPU'S). 

Denial.  April  20.  1994.  Exemption  No. 
5895 

DxketNo.  27730. 

Petitioner  Ronson  Aviation 
lijcorporated. 

Section:,  of  the  FAR  Affected.  14  CFR 
135.153. 

Descr:p:ion  of  Relief  Sought:  To  allow 
Ronson  AvK;tion  Incorporated  to 
continue  operating  its  two  Beechcraft 
C99  aiirraft.  registration  numbers 
N6645K  and  NfiOriGN.  without  Ground 
Proximity  Warning  Systems  (GPVVS). 

Derinl.  Ma^- 10.  1994.  Exemption  No 
5896 

IFR  D.)C  94-1  nil  Filwl  6-1-94;  8:45  ami 
i(.a!.  Ini:  .       biluno  cooe  49i»-i}-m 
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Federal  Highway  Administration 

Environmental  Impact  Statement:  St. 
Clair  and  Madison  Counties.  IL 

AGENCY:  Federal  Highway 
Administration  (FHWA),  DOT. 
ACTION:  Notice  of  intent. 

SUMMARY:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  an 
Environmental  Impact  Statement  (EIS) 
will  be  prepared  for  the  construction  of 
a  Mississippi  River  crossing,  which 
would  add  capacity  and  divert  traffic 
from  the  Poplar  Street  Bridge  between 
Missouri  and  Illinois.  The  proposed 
project  study  area  will  extend  from  the 
McKinley  Bridge  on  die  north  to  Illinois 
Route  157.  or  Cherokee  Street  in  St. 
Louis,  on  the  south. 

FOR  FURTHER  INFORMATiON  CONTACT;  Mr. 
James  C.  Partlow.  Design  Operations 
Engineer,  Federal  Highway 
Administration,  Illinois  Division.  3250 
Executive  Park  Drive.  Springfield, 
Illinois  62703.  Telephone:  (217)  492- 
4622;  Mr.  Dale  L.  Klohr.  District 
Engineer,  Illinois  Department  of 
Transportation  (IDOT),  1100  Eastpcrt 
Plaza  Drive.  Collinsville.  Illinois  62234. 
Telephone:  (618)  345-3110. 

SUPPLEMENTARY  INFGRMATiON:  The 
proposed  action  is  to  construct  a  new 
crossing  of  the  Mississippi  River  at 
downtown  St.  Louis.  The  proposed 
project  study  area  will  extend  from  the 
McKinley  Bridge  on  the  north  to  Illinois 
Route  157.  or  Cherokee  Street  in  St. 
Louis,  on  the  south. 

The  need  for  a  new  Mississippi  River 
crossing  is  based  on  the  transportation 
demands,  safety  considerations  and  the 
opportunity  for  economic  enhancement 
in  the  greater  downtown  St.  Louis  and 
East  S!  Louis  area.  The  Poplar  Street 
Bridge,  which  presently  caries  r:d.000 
vehicles  per  day,  is  operating  over 
capacity  in  the  peak  period.s,  resulting 
in  delays  and  congestion.  By  the  year 
2020.  this  condition  will  deteriorate  and 
affect  all  of  the  other  existing  crossings. 

Consideration  of  facility  type  to  this 
point  has  been  focused  on  a  freeway  to 
froeway  bridge  with  two  possible 
alternates  identified  wifhin  the  study 
area.  Because  this  project  qualifies  as  a 
major  metropolitan  transj^o.-lation 
invfStnient,  the  St.  Louis  Mttropolitan 
Planning  Organization  (East-West 
Gateway  Coordinating  Council)  and  the 
Illinois  Department  of  Transportation, 
the  Federal  Highway  Administration 
and  i};s  Federal  Transit  Authority  are 
currently  applying  major  transportation 
analysis  procedures  to  determine  other 
alternate  modes  which  may  be 
considered. 


In  addition  to  the  major  investment 
analysis,  an  informal  scoping  process 
will  be  undertaken  as  part  of  this 
project.  The  process  will  include 
meetings,  review  sessions  as 
appropriate,  and  discussions  at 
regularly  scheduled  meetings. 
Participants  will  include  the  East-West 
Gateway  Coordinating  Council,  the 
Missouri  Highway  and  Transportation 
Department  and  other  Federal,  State  and 
local  agencies.  Further  details  and  a 
scoping  information  packet  may  be 
obtained  from  one  of  the  contact 
persons  listed  above. 

To  ensure  that  the  full  range  of  issues 
related  to  the  proposed  action  are 
addressed  and  all  significant  issues 
identified,  comments  and  suggestions 
are  invited  from  all  interested  parties. 
Comments  or  questions  concerning  this 
proposed  action  and  the  EIS  should  be 
directed  to  FHWA  or  IDOT  contact 
persons  at  the  addresses  provided 
above. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  20.205.  Highway  Research, 
Planning,  and  Construction.  The  regulations' 
i.Tiplp.-nenting  Executive  Order  12372 
intergovernmental  consultation  on  Federal 
programs  and  activities  apply  to  this 
prog.-am.) 

Issued  on  April  28. 1994. 
fames  C.  Partlow, 

Design  Operations  Engineer,  Federal  ///g/iwov 
Administration.  Illinois  Division.  Springfield. 
Illinois. 

(FR  Doc.  94-13338  Filed  6-1-94;  8:45  am! 
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National  Highway  Traffic  Safety 

Administrstion 

Discretionary  Cooperative  Agreements 
To  Support  Biomechanics  Research 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA),  DOT. 
ACTiON:  Announcement  of  Discretionary 
Cooperative  Agreement  to  Support 
Biomechanical  Re.searf;h. 


SUMMA-^Y:  This  notice  announces  a 
d:scret!onary  cooperative  agreement 
{jrocram  with  the  National  Highway 
Trjffic  Safety  Adnriristration'to  support 
research  studies  to  evahiate  the 
biomechanical  response  of  human 
si.srroB.ntos  to  impact  and  solicits 
"pphcations  for  projects  under  this 
pro£:rarii. 

DATES:  Applications  mu.st  be  received 
on  or  iKffore  July  5,  1994. 
A.D0P2SSES:  Applications  must  be 
submitted  to  the  National  Highway 
Tralfic  Safety  Administration,  Office  of 
Contracts  and  Procurement  (NAD-30), 
.VrrN:  Belinda  Leapley.  400  Seventh 


Street,  SW..  room  5301.  Washington.  DC 
20590,  USA.  All  applications  submitted 
must  include  a  reference  to  NHTSA 
Cooperative  Agreement  Program  No 
DTNH22-94-R-07260.  Intere.c;ted 
applicants  are  advised  that  no  separate 
application  package  exists  beyond  the 
contents  of  this  announcement. 
FOR  FURTHER  INFORMATION  CONTACT: 
General  administrative  questions  may 
be  directed  to  Belinda  Leapley.  Office  of 
Contracts  and  Procurement,  at  (202) 
366-9566.  Programmatic  questions 
relating  to  this  cooperative  agreement 
program  should  be  directed  to  Richard 
M.  Morgan.  Biomechanics  Division 
(NRD-12).  400  Seventh  Street.  SW., 
room  6221B,  Washington.  DC  20590 
USA.  at  (202)  366-4717. 

SUPPLEMENTARY  INFORMATION; 

Background  and  Objectives 

The  National  Highway  Traffic  Safety 
Administration  is  responsible  for 
devising  strategies  to  save  lives  and 
reduce  injuries  from  motor  vehicle 
crashes.  The  purpose  of  this  cooperative 
agreement  program  is  to  promote  the 
improvement  of  traffic  safety  for  the 
public  through  the  support  of  research 
studies  designed  to  evaluate  the 
biomechanical  response  of  human 
surrogates  to  impact  as  a  means  of 
expanding  the  base  of  scientific 
knowledge  in  this  field  and  to  provide 
for  the  coordinated  exchange  of 
scientific  information  collected  as  a 
result  of  the  studies  conducted. 

Impact  trauma  research  employs  the 
principles  of  mechanics  to  discover  the 
physical  response  and  physiological 
results  of  impacts  to  the  human  body. 
Generally,  the  teams  doing  the  research 
are  comprised  of  individuals  from 
different  disciplines:  engineering, 
physiology,  t^edicine,  biology,  and 
anatomy,  th    team  studies  the  physical 
response  of  the  body  to  impact  by 
measuring  and  recording  engineering 
parameters  defining  the  event,  such  as 
force,  accelerations,  displacements, 
surface  contours,  strains,  pre.ssure.  etc.. 
and  observing  the  phy.siological 
consequences  in  lemis  of  pliyrical  or 
functional  alterations  to  the  body. 

One  of  the  major  research  materials 
used  to  simulate  injury  to  the  living 
human  is  the  human  cadaver 
(horeinofter  .-efer.-^  to  as  a  humnn 
surrogate)  expos.-d  to  impact  and 
detiiiied  resporuso  measurement. 

Tlie  focu".  of  this  cooperative  research 
effort  is  the  study  of  human  surrogate 
response  and  injury  to  physical  impacts 
simulating  some  significant  aspect  of 
automotive  impact  injury,  i.e..  head, 
neck,  torso,  or  lower  extremity  injur>' 
produced  in  drivers  and  passengers. 


restrained  by  various  safety  devices  and 
exposed  to  either  a  frontal,  lateral,  or 
rear  impact.  The  specific  objectives  of 
this  cooperative  research  effort  are  to: 

(1)  Delineate  the  mechanism  of  injury, 

(2)  develop  functional  relationships 
between  the  measurable  engineering 
parameters  and  the  extent  and  severity 
of  injur)-,  and  (3)  quantif>'  the  impact 
response  of  the  body  in  such  a  way  as 
to  allow  the  development  of  m.echanical 
analogs  of  the  human  body. 

NHTSA  Involvement 

The  NHTSA.  Biomechanics  Division. 
will  be  involved  in  all  activities 
undertaken  »s  part  of  the  cooperative 
agreement  program  and  will: 

1.  Provide,  on  an  as-needed  basis,  one 
professional  staff  person,  to  be 
designated  as  the  Contracting  Officer's 
Technical  Representative  (COTR),  to 
participate  in  the  planning  and 
management  of  the  cooperative 
agreement  and  coordinate  activities 
between  the  organization  and  the 
NHTSA: 

2.  Make  available  information  and 
tet:hnical  assistance  from  government 
sources,  within  available  resources  and 
as  determined  appropriate  by  the  COTR; 

3.  Provide  liaison  with  other 
government  agencies  and  organizations 
as  appropriate;  and 

4.  Stimulate  the  exchange  of  ideas  and 
problems  among  cooperative  agreement 
recipients,  and,  if  appropriate.  NHTSA 
contractors  and  other  interested  parties. 

Involvement  for  Recipient  of  an  Award 

Any  recipient  of  an  award  will; 

1.  Perform  an  effort  in  accordance 
with  the  application  proposal  and  any 
incorporation  revisions: 

2.  Contribute  any  in -kind  resources, 
that  might  have  been  specified  by  the  . 
recipient  in  the  application,  for  the 
performance  of  the  efSbrt  undc;  :he 
agreement; 

3.  Meet  periodicaiiy  v.Hh  the  NHTS.\ 
COTR  to  promote  the  exchange  of 
information  so  as  to  assure  coordir.-ition 
of  the  cooperative  effort  and  related 
projects:  and 

4.  Provide  the  NHTSA  COTR  with 
following  required  report-,: 

a.  Data  Reports:  Tfie  dynamic  ?.nd 
other  data  measured  in  ^'.•'ch  human 
surrogate  impaci  test  wi'u  be  provided 
by  the  recipienl(s)  within  four  (4)  weeks 
after  the  test  is  nin.  For  each  and  evcr\- 
test  performed  with  a  human  sui-rogate. 
a  data  package  shall  be  suhmitted  to  th'? 
COTR.  For  example,  were  a  human 
subject  to  be  impacted  by  pendulum,  to 
the  riwht  femur  and  later  to  be  impacted 
by  pendulum  to  the  thorax,  the  two  (2)  ' 
impacts  are  separate  tests  even  though 
there  was  only  one  (U  human  surrogate. 
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A  data  package  consists 
speed  film,  (2)  paper  test 
either  magnetic  tape  or  flop 
complying  with  the  NHTS/1 
Reference  Guide.  The  f 
Biomechanics  Division,  ma 
Biomechanics  Data  Base  w 
information,  upon  request, 
including  educational  insti 
other  re«;earch  organization 

To  facilitate  the  input  of 
as  the  exchange  of  informat 
recipient  of  a  cooperative  aj 
awarded  as  a  result  of  this 
provide  the  magnetic  tape  ii 
specified  in  the  "NHTSA  D; 
Reference  Guide."  A  copy  o 
document  may  be  obtained 
programn:atic  infor.nation 
designated  ia  thisliotice. 

b.  Performance  Reports:  T 
shall  present  one  (1)  hour 
technical  pe.'^tormance  brief 
NHTSA  hoadquarte's  buildi 
Seventh  Street,  S\V..  Washir 
20590)  which  shall  be  due 
the  reportiniJ  period  and  a 
performance  report  within 
the  completion  of  the  resear 
original  and  two  copies  of  t 
performance  report  shall  be 
to  the  COTR. 

Period  of  Support 

"  The  research  effort  descri 
notice  will  oe  supported  thn 
award  of  at  least  one  cooper, 
agreement.  NHTSA  reserves 
make  multiple  awards  deper 
the  merit  of  the  applications 
Contingent  upon  the  avail; 
funds  and  satisfactory  perfi 
cooperative  agreement(s)  wi 
awarded  to  an  eligible  organ 
for  project  periods  of  up  to  fi 
No  cooperative  agreement 
re.sulf  o''  this  notice  shall 
S.5,^0,0G0  per  \ear  or  S2,7.tO 
years. 

Eligibility  Requirements 

In  order  to  bo  eligible  to  p, 
this  cooperative  agreement  p 
applicant  mu.st  be  an  educnt 
institution  or  other  nonprofit 
organization.  For  profit  resea 
organizations  may  apply;  h 
fee  or  profit  will  he  allowed. 

Application  Procedure 

Each  applicant  must  subm 
original  and  two  copies  of  th 
application  package  to  Coopi 
-Agreement  Program  No.  D 
R-07260.  Office  of  Contra(  ts 
Procurement  (NAD-.30).  NHT 
Seventh  Street,  SVV.,  room  .s: 
Washington,  DC  20590,  USA 
complete  application  packages 
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on  or  before  the  date  identified  above 
under  DATES:  shall  be  considered. 
Submission  of  three  additional  copies 
will  expedite  processing  but  is  not 
required. 

Application  Contents 

1.  The  application  package  must  be 
submitted  with  OMB  Standard  Form 
424  (Rev,  4-88,  including  424A  and 
424B),  Application  for  Federal 
Assistant.e-,  with  the  required 
information  filled  in  and  the  certified 
a.ssurances  included.  While  the  Form 
424-A  deals  with  budget  information, 
and  section  B  identifies  Budget 
Categories,  the  available  space  does  not 
permit  a  level  of  detail  which  is 
sufficient  to  provide  for  a  meaningful 
evaluation  of  the  proposed  costs.  A 
supplemental  sheet  should  be  provided 
which  represents  a  detailed  breakdown 
of  the  proposed  costs,  as  well  as  any 
costs  which  the  applicant  proposes  to 
contribute  in  support  of  this  effort. 

2.  Applications  shall  include  a 
program  narrative  statement  which 
addresses  the  following: 

a.  The  objectives,  goals,  and 
anticipated  outcomes  of  the  proposed 
research  effort; 

b.  The  method  or  methods  that  will  be 
used; 

i:.  The  source  of  the  human  surrogates 
to  be  used; 

d.  The  number,  quality,  and 
anticipated  ages  at  death  (Becau.se 
NHTSA  has  interest  in  obtaining 
knowledge  of  the  impact  injury  process 
and  its  effect  on  the  total  automotive- 
population-at-risk,  an  experimental 
human  subject  pool  with  ages 
representative  of  this  population  is 
highly  desirable.)  of  the  human 
surrogates  (viz  human  cadavers)  the 
applicant  expects  to  use  for  this 
research  effort  along  with 
documentation  (retrospective  or 
prospective)  that  provides  evidence  that 
the  applicant  has  act  ess  to  the  proposed 
quantity,  quality,  and  projected  ages  of 
the  experimental  material; 

e.  The  proposed  program  dire(.tur  and 
other  key  personnel  identified  for 
participation  in  the  proposed  research 
effort,  including  a  description  of  their 
qualifications  and  their  respective 
organizational  responsibilities; 

f.  A  description  of  the  general,  as  well 
as  specialized  impact  simulation,  test 
facilities  and  equipment  currently 
available  or  to  be  obtained  for  u.se  in  the 
conduct  of  the  proposed  research  effort; 
and 

g.  A  description  of  the  applicants 
previous  experience  or  on-going 
research  program  that  is  related  to  this 
proposed  research  effort. 


Review  Process  and  Criteria 

Initially,  all  applications  w  ill  be 
reviewed  to  confirm  that  the  applicar.f 
is  an  eligible  recipient  and  to  assure  thai 
the  application  contains  all  of  the 
information  required  by  the  Application 
Contents  section  of  this  notice. 

Each  complete  application  from  an 
eligible  recipient  will  then  be  evaluated 
by  a  Technical  Evaluation  Committee. 
The  applications  will  be  evaluated  using 
the  following  criteria: 

1.  The  applicant's  understanding  of 
the  purpose  and  unique  problems 
represented  by  the  research  objectives  ol 
this  cooperative  agreement  program  as 
evidenced  in  the  description  of  their 
proposed  research  effort.  Specific 
attention  shall  be  placed  upon  the 
applicant's  stated  means  for  obtaining 
the  quantity  of  experimental  msterial 
necessary  to  conduct  the  proposed 
research  effort. 

2.  The  potential  of  the  proposed 
research  effort  accomplishments  to 
make  an  innovative  and/or  significant 
contribution  to  the  base  of 
hiomechanical  knowledge  as  it  may  be 
applied  to  saving  lives  and  reducing 
injuries  resulting  from  motor  vehicle 
crashes. 

3.  The  technical  merit  of  the  proposed 
re.search  effort,  including  the  feasibility 
of  the  approach,  planned  methodology. 
and  anticipated  results. 

4.  The  adequacy  of  test  facilities  and 
equipment  identified  to  accomplish  the 
proposed  research  effort,  including 
impact  simulation. 

5.  The  adequacy  of  the  organizatiouijl 
plan  for  accomplishing  the  proposed 
research  effort,  including  the 
qualifications  and  experience  of  the 
research  team,  the  various  disciplines 
represented,  and  the  relative  level  of 
effort  proposed  for  professional, 
technical,  and  support  staff 

Award  Selection  Factors 

The  award  selection  may  not  be  based 
solely  on  the  evaluation  results.  Award 
preference  may  be  given  to  an 
innovative  or  creative  approach  thai 
offers  a  potentially  significant 
contribution  to  achieve  the  specific 
objectives  of  this  cooperative  research 
effort.  Award  preference  may  be  given 
to  a  proposal  with  a  larger  penenfage  of 
cost  sharing. 

Terms  and  Conditions  of  the  Award 

1.  The  protection  of  the  rights  and 
welfare  of  human  subjects  in  NHTSA- 
sponsored  experiments  is  established  in 
Department  of  Transportation  49  CFR 
Fart  11  and  in  NHTSA  Orders  700-1. 
700-3,  and  700—4.  Any  recipient  must 
satisfy  the  requirements  and  guidelinirs 


of  49  CFR  part  101  and  the  NHTSA 
Orders  700  series  prior  to  award  of  the 
cooperative  agreement.  A  copy  of  49 
C;FR  part  1 1  and  the  NHTSA  700  series 
may  be  obtained  firofTi  the  programmatic 
infcrtaation  contact  designated  in  this 
•lotjce. 

2.  Prior  to  award,  each  recipient  must 
comply  with  the  certification 
requirements  of  49  CFR  part  29— 
Department  of  Tra.asportation 
Coverr.ment-wide  Department  and 
Suspension  (Nonprocurement)  and 
Covemment-wide  Requirements  for 
Drug-Free  Workplace  (Grants),  as  well 
as  49  CFR  part  20—  Department  of 
Transportation  New  Restrictions  on 
Lobbying. 

3.  Durir.a  the  effective  period  of  the 
t:oopera»ive  agreem.ent(s)  awarded  as  a 
resiih,  of  this  notice,  each  agreement 
shall  be  siibject  to  the  general 
administrative  requirements  of  OMB 
Circular  .\-no.  the  cost  principles  of 
OMB  Circular  .A-21,  A-122.  or  FAR 
.31.2  as  applicable  to  the  recipient,  the 
requirements  of  49  CFR  parts  20  and  29, 
and  the  NHTS.*.  General  Provisions  for 
Assistance  Agreements. 

Ksijt'd  oa:  May  20.  JMi. 
Ccorg*  L.  Parker, 

A.-i.icrtrte  Ad'niniitratorfor  Reseanh  and 

Devp/op. Tier  t. 

(FK  Ox;.  94-1345:'  Filed  6-t-ti4:  8:4,5  am! 
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(Docket  No.  94-46;  Notice  1] 

Notice  o^f  Receipt  of  Petition  for 
Determination  That  Nonconforming 
1988  Volkswagen  Golf  Passenger  Cars 
Are  Eligible  for  Importation 

AGEHCr:  National  Highway  Traffic 
Safety  Administration,  DOT. 
ACTJON:  Notice  of  receipt  of  petition  for 
determination  that  nonconforming  1988 
Volkswagen  Golf  passenger  cars  are 
eligible  for  importation. 

summary:  This  notice  announces  receipt 
by  the  National  Highway  Traffic  Safety 
Administration  (NHTSA)  of  a  petition 
for  a  determination  that  a  1988 
Volkswagen  Golf  that  was  not  originally 
manufactured  to  comply  with  all 
applicable  Federal  motor  vehicle  safety 
.standards  is  eligible  for  importation  into 
the  United. States  because  (1)  it  is 
substantially  similar  to  a  vehicle  that 
was  originally  manufactured  for 
importation  into  and  sale  in  the  United 
States  and  that  was  certified  by  its 
manufacturer  as  complying  with  the 
.safety  standards,  and  (2)  it  is  capable  of 
being  readily  modified  to  conform  to  the 
standards. 


DATES:  The  closing  date  for  comments 
on  the  petition  is  fuly  5. 1994. 
ADDRESSES:  Comments  should  refer  to 
the  docket  number  and  notice  number, 
and  be  submitted  to:  Docket  Section, 
room  5109.  National  Highway  Traffic 
Safety  Administration.  400  Seventh  St., 
SW..  Washington.  DC  20590.  (Docket 
hours  are  from  9:30  am  to  4  pm] 
FOR  FURTWEn  IMfOAMATION  CONTACT; 
Ted  Bayler.  Office  of  Vehicle  Safety 
Compliance.  NHTSA  (202-366-5306). 

SUPPLEMENTARY  tNFORMATION: 

Background 

Under  section  108(cK3)(A)(i)of  the 
National  Traffic  and  Motor  Vehicle 
Safety  Act  (the  Act).  15  U.S.C. 
1397(c)(3)(AKi).  a  motor  vehicle  that 
was  not  originally  manufactured  to 
conform  to  all  applicable  Federal  motor 
vehicle  safety  standards  shall  be  refused 
admission  into  the  United  States  on  and 
after  fanuary  31.  1990.  unless  NHTSA 
has  determined  that  the  motor  vehicle  is 
substantially  similar  to  a  motor  vehicle 
originally  manufactured  for  importation 
into  and  sale  in  the  United  States, 
certified  under  section  114  of  the  Act, 
and  of  the  same  model  year  as  the 
model  of  the  motor  vehicle  to  be 
compared,  and  is  capable  of  being 
readily  modified  to  conform  to  all 
applicable  Federal  motor  vehicle  safety 
standards. 

Petitions  for  eligibility  determinations 
may  be  submitted  by  either 
manufacturers  of  importers  who  have 
registered  with  NHTSA  pursuant  to  49 
CFR  part  592.  As  specified  in  49  CFR 
593.7.  NHTSA  publishes  notice  in  the 
Federal  Register  of  each  petition  that  it 
receives,  and  affords  interested  persons 
an  opportunity  to  comment  on  the 
petition.  At  the  close  of  the  comment 
period,  NHTSA  determines,  on  the  basis 
of  the  petition  and  any  comments  that 
it  has  received,  whether  the  vehicle  is 
eligible  for  importation.  The  agency 
then  publishes  this  determination  in  the 
Federal  Register. 

J.K.  Motors  of  Kingsville.  Maryland 
("I.K.")  (Registered  Importer  R-90-006) 
has  petitioned  NHTSA  to  determine 
whether  1988  Volkswagen  Golf 
passenger  cars  are  eligible  for 
importation  into  the  United  States.  The 
vehicle  which  J.K.  believes  is 
substantially  similar  is  the  1988 
Volkswagen  Golf  that  was  manufactured 
for  important  into,  and  sale  in,  the 
United  States  and  certified  by  its 
manufacturer,  Volkswagenwerk  A.G.,  as 
conforming  to  all  applicable  Federal 
motor  vehicle  safety  standards. 

The  petitioner  claims  that  it  carefully 
compared  the  non-U.S.  certified  1988 
Volkswagen  Golf  to  its  U.S.  certified 


counterpart,  and  found  the  two  vehicles 
to  be  substantially  simitar  with  respect 
to  compliance  with  most  Federal  motor 
vehicle  safety  standards. 

J.K.  submitted  information  with  its 
petition  intended  to  demonstrate  that 
the  non-US.  certified  1988  Volkswagen 
Golf,  as  originally  rt'.anufa!:tured, 
conforms  to  many  Federal  motor  vehicle 
safety  standards  in  the  same  manner  as 
its  U.S.  certified  counterpart,  or  is 
capable  of  being  readily  modified  to 
conform  to  those  standards. 

Specifically,  the  petitioner  claims  that 
the  non-U.S.  certified  1968  Volkswagen 
Golf  is  identical  to  its  U.S.  certified 
counterpart  with  respect  to  compliance 
with  Standards  Nos.  102  Transmission 
Shift  Lever  Sequence  '  *  *.,  103 
Defrosting  and  Defogging  Systems.  104 
Windsbieid  Wiping  and  Washing 
Systems.  105  HydmuUc  Brake  Systems. 
106  Brake  Hoses.  107  Reflecting 
Surfaces.  109  New  Pneumatic  Tires.  113 
Hood  Latch  Systems.  1 16  Brake  Fluid. 
124  Accelerator  Control  Systems.  201 
Occupant  Protection  m  Interior  Impact. 
202  Head  Restraints.  203  Impact 
Protection  for  the  Driver  From  the 
Steering  Control  System.  204  Streering 
Control  Beanvard  Displacement.  205 
Glazing  Materials.  206  Door  Locks  and 
Door  Retention  Components.  207 
Seating  System.  209  Seof  Belt 
Assemblies.  210  Seat  Belt  Assembly 
Anchorages.  211  Wheel  Nuts.  Wheel 
Discs  and  Hubcaps.  212  Windshield 
Retention.  216  Roof  Crush  Resistance. 
219  Windshield  Zone  Intrusion.  301 
Fuel  System  Integrity,  and  302 
Flammability  of  Interior  Materials 
Petitioner  also  contends  that  the 
vehicle  is  capable  of  being  readily 
modified  to  meet  the  following 
standards,  in  the  manner  indicated: 

Standard  No.  101  Controls  and 
Displays:  (a)  Substitution  of  a  lens 
marked  "Brake  "  for  a  lens  with  an  ECE 
symbol  on  the  brake  failure  indicator 
lamp;  (b)  recalibration  of  the 
speedometer/odometer  from  Kilometers 
to  miles  per  hour. 

Standard  No.  108  Lamps.  Reflective 
Devices  and  Associated  Equipment:  (al 
Installation  of  U.S.— model  headlamp 
assemblies  which  incorporate  sealed 
beam  headlamps  and  front  sidemarkers, 
(b)  installation  of  U.S.— model  taillamp 
assemblies  which  incorporate  rear 
sidemarkers;  (c)  installation  of  a  high 
mounted  stop  lamp;  (d)  replacement  of 
bulb  failure  modules  with  US —model 
components 

Standard  No.  110  Tire  Selection  and 
Rims:  installation  of  a  tire  information 
placard. 

Standard  No.  Ill  Rean.-ieiv  Mirror: 
replacement  of  the  passenger  side 
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Protection: 

rDswitch  in  the 

d  a  warning 


a  1 


r  sta 


rearview  mirror  with  a  tjs.-model 
component. 

Standard  No.  114  The 
installation  of  a  key  mic 
steering  lock  assembly, 
buzzer. 

Standard  No.  115  Vehi 
Identification  Number,  i 
VIN  plate  that  can  be  rea 
the  left  windshield  pillar 
reference  label  on  the  edf  e 
or  latch  post  nearest  the  c  n 

Standard  No.  118  Pone- 
Window  Systems:  install 
in  the  wiring  for  the  pow4r 
system  so  that  the  windo\  .- 
inoperative  when  the  ien 
off. 

Standard  No.  208  Orcubant  Crash 
Protection:  in.stallation  oft  seat  bell 


■le 

llation  of  a 

from  outside 
and  VIN 

of  the  door 

ver. 

Operated 
ion  of  a  relav 
window- 
transport  is 
ion  is  turned 


warning  buzzer,  wired  to  the  seafbelt 
latch. 

Standard  No.  214  Side  Door  Strength: 
installation  of  doorbars. 

Additionally,  the  petitioner  states  that 
the  bumpers  on  the  1988  Volkswagen 
Golf  must  be  reinforced  to  (omply  with 
the  Bumper  Standard  found  in  49  CFR 
part  581. 

Interested  persons  are  invited  to 
submit  comments  on  the  petition 
described  above.  Comments  should  refer 
to  the  docket  number  and  be  submitted 
to:  Docket  Section,  National  Highway 
Traffic  Safety  Administration,  Room 
5109,  400  Seventh  Street,  S.W.. 
Washington,  DC  20590.  It  is  requested 
but  not  required  that  10  copies  be 
submitted. 

All  comments  received  before  the 
close  of  business  on  the  closing  date 


indicated  above  will  be  cons>de'ed.  and 
will  be  available  for  examination  tn  the 
docket  at  the  above  addre.ss  both  before 
and  after  that  date.  To  the  extent 
possible,  comments  filed  after  the 
closing  date  with  also  be  considered. 
Notice  of  final  action  on  the  petition 
will  be  published  in  the  Federal 
Register  pursuant  to  the  aufhonty 
indicated  below. 

Authority:  15  U.-S-C.  1397ic 'ij^A  .-illt)  „r.d 
(CKii);  49  CFR  .593.8;  delegat;-o;>  oi  riJthunry 
at  49  CFR  1.50  and  501.8/ 

Issued  on:  Mav  26,  1994 
William  A.  Boehly. 

■■^ssn'riate  Administnitor  (orEnfc.i^::-t-r.s, 
IFR  Doc.  94-1.3:)25  Filod  &-^-<M,  S  4fi  ,.;r;i 
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Sunshine  Act  Meetings 


28391 


Federal  Re^ster 

Vnl.   'it4.   \,i     Ifi.S  .. 
Thursdfiv.  |un-^  i.  1994 


rht3  section  of  the  FEDERAL  PEGiSTErt 
contains  notices  of  meetings  published  under 
t!e  'Government  in  the  Sunshine  Act"  (Pub 
L  9i-409)  5  U.S.C.  552b(e)(3) 


FEoeaaL  electjon  coiwmission 

■■■FE0€RAL.s?£G3SreS"Nt'MB£^:  M.i-l  iliJl. 
PREVJOUSLf  ANNOUNCED  C4TE  AND  TJWE: 
Thursday,  fur.e  2.  1994.  10  a.t!-,  . 
cte^Uiig  open  to  the  public 

The  todouing  :t,.>rris  wrrt  dnlt-N  d 
iai'-n  thr-  .*;=:er.tia: 

'  .'.xwiriitsiia  Ki.m'.l,!ii,!;t--  Fir,,;!  K-iit-s  .;rT.i;- 
Enr>I;i.'l<ltn»(!  .HIU!  f;>sEifi.;..4{i.i;r 

I'cr ::tt;i*  !NJ.i?-;(ia.t(-.  Brti(  rii.r'- 
Thf  tv>[lok-.  t^ty  !'e:i!s  wvrn  -icicl.'ti  fo 

fhr?  tige.'tdn; 

/\.ivi.,u,'y  opKiHii;;  ;'J'j;--j.  (.;',.."„•  ,s  c-a.;  ■ 
Oi-  t>fh,('.f  ot  Amiro  S:c>'  I  Ci  r:';i.,-.y,  1. 1' 
ti:(irtr;ru:'-d  fron)  n'.ei'tici!?  (>f  Mn  ch.  1994/ 

A  !v.^;!,~y  Opi'ia.n  1994-U:  A]:iaK   Ki.t-n,;; 
lit  r.MCCJ.d-poraJ'd.'-.  {ciMi;, ;!,;•.•(;  f.-i.;;) 
i;ifrf'ti;<^;t.f  ^y1,iy  2b.  19941 

'ittvisfu-y  Dpituipfi  19<^4-l.i:  I't-f'T  e.i;4i!;-:;<:^ 
on  !t»rh.iif  of  Voter  Ediu  atiors  t'roici  I 
['  iHitwucd  frutri  rT;."i>t!rii^  ik  Muy  ~'..  i4Ui: 

OATe&T!ME:Tr!H.S{l,(v,  futie  7,  I9'i4  >?  tO 

PtACE;  O'lQ  E  .Sf.>:f;j,  M,V.,  U'.isnci-Utn 
DC 

STATUS'.  This  rceetint;  I'.ili  tw  <.'hi.^t-d  r.i 
fhe  public. 

trEMS  ro  BE  DtSCUSSSD: 

'  \)rii(i!t,iru  f  r:i.,rrcrs  [-.-irsiui;;'  *•>  l  I  '  S{'. 


Audits  conducted  pursuhiit  to  2  l.S.C 
i^  43-g.  §4:i8(b),  and  title  2t>.  I  .S.C. 

Maftt;rs  coficerning  participation  in  civil 
":fii.r.s!  or  proceedings  or  arl)i;n,uon 

(-rffnal  personnel  rultfs  ard  proceiiirrsur 
nwt£-;;fs  ,^t;ectlng  a  particular  t'trintoyi-.' 

8f;fr!i;4.>n  Allocation  K(>^iiUitior\> 

OATS  AND  rtME:  Thursdav.  [lu.e  M.  iqM4 
at  '.!)  -j.ai. 

PtACE:  <<49  E  Street.  NU  .,  UVishiiH-toi! 
DC  fN'inrh  Fioor). 

STATUS:  This  n»eetif',k4 1'.  ill  h*-  cijifjM  ro  fh^ 
pL.h!-r 

(TEMS  TO  BE  OlSCUSScO: 

D'j.ti  f:a.!l  KuIrs  l<rtple{;;»i,?i".j  tv.i'. 

{■.>:ii;:u.ssuui's  Ki:spor.Siiii!.;.'i»>>  li.-iiiff  >? 

N  .t,,.a,ii  Votff  Kngtstrati'iri  .Art.  iv'^- 

S"  ;^  ::,^>tt{  oF  Basis  aii  ',  t'.:-;ir,sf 
'\w(;t  if;;->txr^iiv»r  ViHtters 

OATE  A,NO  Tm£:  Thtirs.ijv.  [i;i;h  M.  i'i^\-i 

at  Hi  .1  ni. 

Ptt.CZ:  99',^  E  Stret!.  Nl\  .,  Ua-!-ir.-.'Hic 

OC:  {Ninth  Floor). 

STATUS:  Thi>  n;ee;i;!f;  ui'i  \»'  ui,»'ii  to  &<r- 

puhiu. 

ITEW3  TO  8£  OlSCUSSED; 

C.iirr<-u.KiH'.  .u.d  .Approviil  ()iM;<iii,',s 
Attv.Miry  Opi.'Mon  I9ii4_]4:  .s<(,n  |.,>!!;;'a'  <•■ 
T-  .l.irlka'.  for  U.S.  (:or-n'.> 

A;(ar";;str;'.tivf:  Miitrt-.--. 

PERSOiM  TO  CONTACT  FOfl  iH^ORMAVOH: 
Mr.  Frt.d  Eiland.  Pre-^s  O.Ticf  r. 
Ttifphone-  (2!!'.:!  '-'l'^-;i"5 
Ot'!ore>  Hardy, 

'\t'!::i;!i.':tru!nf-  A-i^i  i!iin( 

IfhO..'    'n-1  •iS9UF:l. .'!';-•!- .;.   :::,-:[ 

siLusa  coce  67is-oi-m 


INAT10*<AL  SCIENCE  FOUNDATJON.  NATlONAl. 
SCIENCE  BOARD 

CATE  AND  TIME: 

kx.f-y.  !9y4,  iOxni..c!<ised?;«'.sMO(! 
K;r:f  9,  194i.  10:05  a.m..  oprn  s.-ssiod 

I  '.'M-  to,  iM>44.  ri.  iO  ,1  ti\..  Opoo  i«  ssjor 

PLACE:  Natioiud  Sf  ience  FoiicdaTioa, 
"^01  Wilson  Boulevcird,  Room  1215, 
Ariin^ton.  V'ir^,r,id  22230. 

STATUS:  Pan  of  this  .-loetiT-i^  v^iil  he 
rp^n  to  tht;  pi.'iiic.  Part  of  this  r:?t-»K-.f, 
uai  '(>'■  \i'y<Kd  to  the  publii;. 

MATTfqS  "^0  8E  CONSlCtSEO: 

Thursdav.  |un«  <),  i99J 

«,'-■;  ^1  ^-i*'- i  :"••  :ii -tntr)  1  :;•.  1   ^.titviV-v 

U;-  :•,  sfs.:ro;;  i  !«M'S  .i.f;;.-l2  («)  p/ji  J  .j-l 
!  t   :0  (V":.-:V  .U  p.rii.l:  Ntmati's  frn;n  M.:y 
Mff.'t.j;,;;.  (.IN.airm.ttrs  Kt>j.ort;  Dirtt  »iir  s 

K  por;,  i:;-!  •.. •r.4-K.,;;oi'  PI.::,n'C4 

i-ndav.  June  '0.  J9'>4 

'  )f.v:  .iisvi.p  !><  JO  ,1  ni.-t  2  p  ;:i  )  Lyu^-i 

K  lti.4»»  PL.(.';!r!-4;  (;,,(;;tr.;;|.(!;  .;;.,«  (}ri-..f 

f!us(>(  <s.A>iiMiir»| 
MartaOJi»Kk>. 

G\-i  .■./.•t>    (  'If ill;' 

a.u'SG  COO£  755i-C«-*l 
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June  2.  1994 


Part  II 


Department  of  Labor 

Occupational  Safety  and  Health 
Administration 


29  CFR  Parts  1910.  1917,  and  1918 
Longshoring  a^d  Marine  Terminals; 

Proposed  Rule 
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DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Health 

AdTdnistration 

29  CFR  Parts  1910, 1317,  #id  1913 
[Docket  No.  S-025] 

Longshoring  and  Marina  Terminals 

aiu!  Healifi 


AGENCY:  Of.t:upationai  Sa.f^e 
Aiin.inistr.ition  (OSfLA). 
ACTION.  Proposed  rule:  Noti 
iiifonniil  public  hearings. 


SLMMAPY:  The  Ccc.upitior.3   S.nftity  3r)d 
liij.iKh  Administration  (OS!  [Ai  proposes 
to  revise  its  Safety  and  Hea   h 
KciJulation.s  for  Longshorin;  and,  io  a  far 
lt*s,ser  extent,  to  amend  its  ^  ifety  ur.d 
Mnalth  Regulations  for  Miri  le 
Terminals.  The  proposed  ni  e  covers 
rargo  handling  and  related  i  ttivities 
conducted  aboard  vessels  ai  d  at  Marine 
Terminals.  The  proposed  cr  lendnienfs 
to  the  Marine  Terminals  sta  idard  are 
intf'nded  primarily  to  provi(  e  ret;j!iitory 
c  onsistency  with  the  propos  ed 
Longshoring  ship-board  ruU.  s.  The 
proposed  rules  would  be  "'v  srtical' 
standards  which  apply  to  lo  igshoring 
and  marine  terminal  activiti  ;s  only, 
except  for  those  general  indi  istry 
provisions  referenced  withii  this 
proposed  rule. 

This  proposal  contains  hk  uirements 
for  longshoring  and  marine  1  erminai 
operations;  the  testing  and  c  "rtificntion 
of  specific  types  of  cargo  lift  ng 
appliances  and  associated  at  xiliary 
gear;  other  cargo  handling  er  uipment 
such  as  conveyors  and  indu;  trial  trucks; 
access  to  vessels;  working  su  rfaces;  and 
personal  protective  equipine  rjt. 
Additionally,  specialized  loi  gshoring 
operations  such  as  container  zed  cargo, 
roll-on  roil-off  (Ro-Ro)  and  n  enhaden 
are  specifically  addressed. 

The  principal  hazards  add  ■essed  by 
this  proposal  are  injuries  an(  accidents 
associated  with  cargo  lifting  ;ear, 
vehicular  cargo  transferral,  n  anual 
c  argo  handling,  hazardous  at  biospheres 
and  materials,  and  finally,  fh  dso  hazards 
posed  by  the  more  modem  ai  id 
sophisticated  cargo  handling  methods 
brought  about  by  intermodal  sm. 

This  provides  notice  of  OS  4A's  intent 
to  schedule  informal  public  learings  on 
OSHA's  proposed  rulemakin  ;  on 
Longshoring  and  the  related  ylarine 
Terminal  provisions. 
DATES:  Written  comments  on  the 
standard  must  be  postmarket  on  or 
before  September  23. 1994.  ^  otices  ol 
intention  to  appear  at  the  inf  »rmal 
public  hearings  must  be  post  narked  by 
August  24.  1994.Written  com  tnents. 
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testimony,  and  all  evidence  which  will 
be  offered  into  the  hearing  record  must 
be  postmarked  by  21  days  prior  to  the 
date  of  the  hearing  to  be  attended.  The 
hearings  will  begin  at  9:30  a.m.  and  be 
held  in  the  following  <'iti'!s,  b(^irming 
on  the  following  dates: 

Charleston,  South  Carolina  on 
•September  20,  1994; 

Seattle,  Washington  on  Otlolier  19, 
lOM,  a->d 

New  Orleans,  Louisiana  on  rJovcmljer 
15, 19S4. 

Requests  for  puMio  he  .rings  in 
locations  other  than  the  above  must  be 
received  by  July  11,  lf194. 

Parties  who  request  more  than  10 
minutes  for  their  presentation  at  the 
informal  public  heari.ig  and  parties  who 
v.'ill  submit  dot;umonfary  evidence  at 
the  hearing  must  submit  the  full  text  of 
their  testimony  and  all  documentary 
evidence,  postmarked  on  or  before  21 
days  prior  tiie  dale  of  the  hearing  to  be 
attended. 

AODRESSES:  Written  comments  and 
requests  for  additional  hearings  should 
be  submitted  to  the  Docket  Office, 
Docket  S-025,  Room  N-2625,  U.S. 
Department  of  Labor,  0<;cupational 
Safety  and  Health  Administration.  200 
Constitution  Avenue,  N.W.. 
Washington,  D.C.  20210.  Telephone: 
(202)  219-7894.  Comments  of  10  pages 
or  less  may  be  faxed  lo  the  Docket 
Office,  if  followed  by  a  hard  copy.  The 
OSHA  Docket  Office  fax  number  is  (202) 
219-5046. 

Notice  of  intention  to  appear, 
testimony  and  documentary  evidence  to 
be  submitted  at  the  hearing  are  to  be 
sent  to  Mr.  Tom  Hall,  OSHA  Division  of 
Consumer  Affairs,  Docket  No.  S-025, 
Room  N-3647,  U.S.  Department  of 
Labor.  200  Constitution  Avenue  N.W., 
Washington,  DC  20210,  telephone  (202) 
219-8615. 

Actual  addresses  for  the  locations  of 
the  regional  hearings  in  Charleston, 
South  Carolina.  Seattle.  Washmgton, 
and  New  Orleans.  Louisiana  will  be 
announced  in  a  later  Federal  Register 
document. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Ja.mes  F.  Foster.  Director,  Office  of 
Information  and  Consumer  Affairs. 
OSHA,  U.S.  Department  of  Labor,  Room 
N-3647.  200  Constitution  Avenue. 
N.W..  Washington,  D.C.  20210. 
Telephone  (202)  219-8148. 
SUPPLEMENTARY  INFORMATION 

I.  Background 

As  a  result  of  the  high  number  and 
serious  nature  of  accidents  occurring  to 
port  workers  in  the  United  States. 
Congress,  in  1958.  amended  the 
Longshore  and  Harbor-worker's 


Compensation  Act  (LHWCA)  (33  U.S.C. 
901  et  seq.)  to  provide  a  large  segment 
of  port  based  employees  with  a  safer 
work  environment.  The  amendmnnts 
(P.L.  8.'i-742.  72  Stat.  835)  significantly 
strsngt'iened  .Section  41  of  the  LHWC.\ 
(33  U.S.C.  941)  by  requiring  employers 
covered  by  that  Act  to  "furnish, 
maintain  and  use"  equipment,  and  lo 
establish  .safe  working  conditions  in 
acco'-'l  in!.e  whh  reguiaticr.s 
promuigaied  by  the  Secretary  (•il.abor 
Two  yoais  later,  the  Labor  Standards 
Burenu  (LSB)  of  the  Dr>partniei,t  of 
Inihor  i.-^.sued  the  first  set  of  .<;afi:tv  n  id 
h«ialth  Mj.nd.T!ior:s  for  !o:ieshcri:iJ 
activities  as  20  CFR  part  9  (25  Fr'i  =>?  ;>). 
Thena  standards  were  amended  en 
several  occasions  between  1960  and 
1071.  Since  1971,  there  have  been  n<) 
substantive  changes  to  these  provisions 
Tha  0<;cupational  Safety  and  Health 
Act  of  1970  (the  Ad)  (29  U.S.C.  fi")!)  /•/ 
seq.),  which  established  the 
Occupational  .Safety  and  Health 
Admini.stration  (OSHA),  directed  (ho 
Secretary  of  Libor  to  adopt,  under  thi? 
atithcrity  conferred  by  section  6(a)  of 
the  Act,  "Any  established  Federal 
standard"  as  an  OSHA  standard  durinj; 
the  first  2  years  of  the  Act.  The 
Lor.gshoring  standards,  then  codified  as 
29  CFR  part  1504.  were  adopted  by 
OSHA  under  section  6(a)  in  1971.  and 
were  rerx)dified  as  29  CFR  part  1918. 

The  longshoring  industry  has  changed 
dramatically  since  1971.  The  methods  of 
cargo  handling  and  the  equipment 
associated  with  those  methods  have 
undergone  significant  modification. 
Ves.sels  designed  specifically  for  the 
carriage  of  intermodal  containers, 
vehit.ular  rolling  .stock,  and  even  barges, 
are  now  the  most  common  tv-pes  of 
ships  chilling  at  U.S.  ports.  By  contrast, 
the  established  Longshoring  standard 
was  designed  largely  for  activities  being 
conducted  using  methods  and 
equipment  that  have  been 
overshadowed  or  replaced  by  mor<; 
modem  methods  of  cargo  handling.  lh(; 
proposal  being  published  today  will 
seek  to  mode.mize  OSHA's  regulatory 
approach  to  deal  with  these  changes  in 
the  Industry.  It  is  important  to  consider, 
however,  that  some  of  the  older,  more 
conventional  vessel  configurations, 
equipped  with  features  and  aspects  that 
are  addressed  in  the  current  standard, 
continue  to  i:all  at  U.S.  ports.  For  that 
reason,  the  Agency  will  retain  in  this 
proposal  a  number  of  provisions  who.se 
utility,  although  diminished,  will 
continue  to  be  nec-essary.  Nevertheless, 
the  Agency  requests  the  public  to 
comment  on  certain  provisions  that  it 
considers  obsolete  and  no  longer  in  use. 
For  example,  the  Agency  is  considering 
deleting  the  provisions  that  address  the 


manually  lowering  or  topping  of  booms 
based  on  a  detarmination  that  these 
operations  are  no  longer  performed  as  a 
pa.n  of  longshoring  work. 

On  July  5. 1983, OSHA  published  its 
final  rule  for  Marine  Terminals  (48  FR 
30886){Ex.  1-101).  These  rules  were 
designed  to  address  the  shoreside 
segment  of  marine  cargo  handling.  Since 
the  Marine  Terminal  standards 
currently  address  equipment  and 
situations  (i.e.,  powered  industrial 
trucks;  conveyors;  passage  between 
levels  and  across  openings;  etc.)  that 
have  shipboard  counterparts, 
appropriate  provisions  from  those 
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standards  are  incorporated  into  this 
proposal  for  shipboard  cargo  handling, 
as  well.  Accordingly,  the  Agency  will 
rely  upon  background  material  and  data 
used  to  substantiate  OSHA's  mle  for 
Marine  Terminals,  and  incorporates  the 
docket  (S-506)  developed  in  that 
rulemaking. 

This  proposal  seeks  to  provide  a 
practical  continuity  as  it  addresses  the 
more  conventional  and  time  proven 
methods  of  cafgo  handling  along  with 
those  more  modem  and  revolutionary. 
The  Agency  welcomes  all  suggestions 
on  how  to  better  meet  this  goal. 

Table  A 


Longshoring  Hazards 

Traditionally,  the  longshore  industry 
has  been  notable  in  terms  of  its  accident 
experience.  The  work  environment 
found  in  the  marine  cai^go  handling 
sector  exposes  workers  to  a  greater  risk 
of  injury  than  is  true  for  most  other 
industries.  In  fact,  in  the  last  calendar 
year  for  which  industrial  illnesses  and 
accidents  are  fully  tabulated,  this 
industrial  sector  had  one  of  the  highest 
rate  of  lost  workdays  in  the  nation.  The 
following  tables  found  in  BLS  reports 
(Exs.  1-109.  1-110.1-111.  1-112.  andl- 
113)  are  useful  in  making  a  comparative 
assessment: 


Total  of  lost  workdays  (fate  per  100  full  ttme  employees) 


Private  sector 
Construction 
SIC  446  (449) 


1965 


64.9 
129 
350 


1986 


65.8 
134 
405 


1987 


69.9 
136 
422 


1988 


76.1 
142 
436 


1989 


78.7 
143 
343 


1990 


840 
148 
284 


1991 


86.5 
148 
329 


Jert;J5^^ras''cSI.S^1rl^"4^5T4§9"  ^%^  '''■  ^''  *"""^^  ^'^^  transportation.  It  should  be  noted  tl^at  the  SIC  Code  tor 

Table  B 


Total  cases  (rate  per  100  fulHime  employees) 


Private  sector 
Construction  Trades 
SIC  446  (449) 


1935 


7.9 
15.2 
16.3 


1936 


7.9 
15.2 
18.0 


1987 


8.3 
14.7 
17.0 


1988 


8.6 
14.6 
14.5 


1989 


8.6 

14.3 
14.7 


1990 


6.8 
14.2 
13.5 


1991 


8.4 
13.0 
13.9 


Jer%an'^^ii:Z^,V<^%^^T^^  ^'^^sf^  "''  "'"'^  "^"^^  ^''''  transportafon  .,  shouW  be  noted  that  the' S«C  Code  for 


In  1985.  OSHA  requested  the  Bureau 
of  Labor  Statistics  (BLS)  to  initiate  a 
survey  that  could  be  used  to  develop 
common  aspects  of  accidents  occurring 
within  the  current  longshore  sector  (Ex. 
1-73).  This  survey  helped  to  point  out 
that  in  spite  of  the  increases  in 
automation  that  have  occurred  in  the 
industry,  injuries  and  lost  workday 
cases  continue  to  remain  high  and  the 
break  bulk  tjTje  of  operation  stiil 
accounts  for  a  major  portioi'i  of  the 
injuries  that  occur  aboard  ^^^ 

OSHA  sought  to  validate  eVpn  further 
the  conclusions  it  could  draw,  both 
from  this  survey  and  from  regularly 
published  BLS  occupational  safety  and 
health  statistics.  In  so  doing,  the  Agency 
reviewed  data  published  in  Seafarer 
m3?::7:ne  (A.pril  1987).  in  an  article 
e:-.t;tied  "WGM.\  reports  safety  statistics 
for  S:i-€6  contract  year"  (Ex.  1-14).  that 
ptjiouical  listed  a  n'^mber  of  pertinent 
figures  that  serve  to  corroborate  the 
other  accfdent  information  OSK.A  has 
se<:i'red.  The  West  Gulf  Report, 
prepared  by  Mr.  Hal  Draper.  Direclor  of 
S?,f«ty:  Health  and  Training  for  the  West 
Gk'A  f-'a-'time  Association,  add.ressed 
tiie  accident  experience  of  several  ports 
from  Lake  Charles,  Louisiana  to 


Brownsville,  Texas.  Quoting  directly 
from  the  article: 

West  Gulf  Report  Draper's  report  on  West 
Gulf  longshore  accrder.ts  during  the  1985-86 
contract  year  covered  a  total  of  1.192 
ir.cidents. 

According  to  fa  iS  analysis,  70%  of  the 
accidents  occurred  on  board  ships;  the 
remaining  30%  en  the  dock  or  in  the 
warehouse.'terrnir.al.  Cargo  was  involved  in 
30%  oftha  a?.,-  dents.  64%  of  which  involved 
sacks/bags,  «.-,d  12%  steel/pipe.  Two 
hundred  aad  fony  of  the  incidents  (20%) 
involved  the  individual  being  struck  by  a 
r-.oving  ot-jec;,  221  (19%)  resulted  from 
lifting,  pushing.  puUmg  or  bodily  reaction; 
208  (17-^3)  from  fails  from  the  same  level-slip 
or  trip.  142  (12%)  from  striking  against,  or 
steppir^  ;urt:ptng  on  an  object;  130  (11%) 
from  being  struck  by  a  felling  object;  and  109 
(9%)  froir  b*"tig  cau^.t  in,  under,  or  bctwp»n 
objects.  Trurte-a  percent  of  all  accidents 
invoii-ed  itei-ed&ne  fiear.'.iqL'ipment. 

Another  way  the  Agency  attempted  to 
identify'  the  rtjjor  sources  of 
longshonr..:;  acc:d8nts  for  rulemaking 
purpf-^.^es  was  lo  exa.rane  a  number  of 
fata!  or  near  fatal  accidents  reported  to 
OSH.\  t.-om  this  industry  sector  during 
the  p?riod  fuiy  t972-M3rch  1992.  In 
condi!Ct;.ng  this  analysis.  OSHA 
exan-.ined  these  case  files  to  determine 
the  prec:>»  G:use  of  the  accident.  A  brief 


summary  of  a  few  of  the  more  than  250 
such  accidents  reviewed  is  provided 
belovv. 

Boston.  Massachusetts — August  1974. 
A  longshoreman,  seriously  injured 
while  working  in  the  hold  of  a  bulk 
cargo  vessel,  was  placed  aboard  a  stokes 
basket  stretcher  to  be  transported  ashore 
by  the  vessel's  cargo  hoisting  gear.  The 
stokes  basket  had  no  effective  r^cns  to 
secure  the  injured  worker  to  the 
stretcher.  While  in  transit,  the  injured 
worker  fell  out  of  the  litter,  back  into  the 
held  (Ex.  1-90). 

Pan  Elizabeth.  New  Jersey — June 
1978.  One  empteyee  was  killed  and  one 
-seriously  injured  when  an  intermodal 
container  lifting  beam,  being  lowered  to 
hoist  the  ccntainer  both  men  were 
standing  on,  suddenly  fell.  The  device, 
weighing  in  exce-;s  of  4  tons,  c-u.shed 
both  tmployae-5.  Compliance  with 
proposed  §i9t6.81(k)  would  have 
prevented  this  accident  (Ex  1-87) 

Port  Newark,  New  Jersey — August 
1976.  An  employee  aboard  an  elevator 
Ro-Ro  ship,  while  in  t.he  pro<;ess  of 
discharging  automobiles,  drove  into  , 
what  was  thought  to  be  an  availably 
elevator  to  gain  access  to  the  ramp  or 
di.scharge  de<:k.  The  eievalor  was 
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actually  at  a  higher  de<. 
and  vehicle  fell  into  the 
three  decks.  Barricadinj 
deck  spaces  could  have 
accident  (E.x.  1-88) 

San  Juan,  Puerto 
An  employee  aboard  a 
deck  Ro-Ro  barge  was 
killed  by  a  tractor  traile 
trailer  was  being  maneu 
stowage  position.  No  < 
provided  to  protect  em 
hazard  that  uitimateiy  * 
(an  employee  engaged  i 
cargo).  Additionally,  illi 
severely  lacking  within 
the  vessel's  below  deck 
The  use  of  p.roper  ilium 
signaller  for  this  operati 
prevented  thf  fatality  (E 

Port  Elizabeth.  AViv  /p 
1984.  Two  workers,  whi 


.  The  employee 
shaft  and  down 
of  the  open 
arevenfed  this 


a  n  < 


sitiia 

p  ^y* 


he 

:ar 
i  lati 

m 


vehicle  within  a  Inrge  Re 


aed 


(  eel 


nc  ?d 


He! 


ss  >i 


sn  )r 


from  the  end  of  an  elev 
ramp  back  dov^n  to  dei.k 
employees  thought  the 
them  to  the  next  higher 
the  ramp  was  not  so  pos 
they  were  operating  la 
One  employee  was  killec 
injured.  Barricading  of  t[ 
have  prevented  this  ace 
Houston.  Texas — July 
longshoremen  were  ki 
positioned  atop  a  deck  s 
intermodal  container.  As 
performing  their  work,  a 
foot  container  being  pa 
heads  became  disengagec 
lifting  gear  and  fell  on  th 
fatalities  could  have  beer 
the  employees  had  stayec 
overhead  drafts  (Ex.  1-7A  \ 
Port  of  Los  Angeles,  Cu 
March.  1992.  One  longsr 
killed  while  working  on 
of  containers  on  the  deck 
vessel.  .\  container  top  sa 
was  available,  but  the  lo 
was  not  attached  to  it.  Th 
which  was  attached  to  th 
crane  spreader  bar,  move 
hnng  up.  When  it  release 
the  longshoreman  off  of  t 
containers  and  onto  the  d 
incident  could  have  been 
the  employee  had  not  bee 
the  top  of  the  container, 
using  fall  protection  if  it 
to  be  working  there  (Ex.  1 
Based  on  the  BLS  data, 
Maritime  Associations 
analysis,  and  OSHA's  ow 
fatal  or  near  fatal  acciden 
handling  industry  ,  OSHy^ 
that  regulatorv  action  is  n 
order  to  meet  its  mandate 
See  Section  III,  Statutory 
Consider.Ttions,  below,  fqi 


o- 


ac: 
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discussion  of  OSHA's  "significant  ri.sk" 
findings. 

II.  General  Format  of  the  Standard 

A.  Vertical  vs.  Horizontal  Standards 

This  proposed  Longshoring  standard 
has  been  drafted  in  a  manner  that  will 
allow  it  to  .stand  by  itself,  i.e.,  to  be  a 
"vertical"  standard.  Vertical  standards 
are  those  that  apply  specifically  to  n 
given  industry,  in  lieu  of  any  other 
OSHA  standard.  In  several  areas  of 
coverage  specified  in  the  proposals 
scope  section,  OSHA's  General  Indu.stry 
standards  are  incorporated  by  reference. 
This  approach  follows  OSHA's  other 
marine  cargo  handling  .standard,  Marine 
Terminals.  29  CFR  part  1917  (48  FR 
.30386).  Vertical  standards  can 
encourage  voluntary  compliance 
because  they  are  directed  to  the 
particular  problems  of  the  industry,  and 
hecau.se  they  only  contain  provisions 
that  are  appropriate  to  the  industry  in 
question.  On  the  other  hand,  since  many 
industries  covered  by  OSHA  do  in  fact 
use  the  .same  or  similar  equipment  and 
processes,  and  the.'efore  have  employees 
who  are  exposed  to  the  same  hazards,  it 
is  usually  a  more  efficient  use  of  the 
Agency's  resources  to  develop 
"horizontal"  standards  (<hose  applying 
across  industry  lines).  It  is  also  more 
efficient  to  train  field  personnel  in 
general  safety  programs  tailored  to  the 
horizontal  General  Industry  standards 
than  to  train  field  staff  in  individual 
programs  designed  for  specific 
indu.stries. 

In  1983,  OSHA  promulgnfed  a  vertical 
standard  for  the  shoreside  aspect  of 
marine  cargo  handling  (48  FR  .30886)— 
OSHA's  rules  for  Marine  Tem^inols.  As 
was  the  case  in  that  rulemaking,  the 
Agency  is  proposing  the  inclusion  of  a 
list  of  applicable  General  Industry 
standards  which  will  supplement  the 
.specific  provisions  in  part  1918.  This 
provides  coverage  for  hazards  for  which 
the  marine  cargo  handling  industry  is 
neither  unique  nor  different  from  other 
industries.  As  an  e.xample,  OSHA 
proposes  to  adopt  by  reference 
§1910.95,  titled  "occupational  noise 
exposure."  The  detrimental  effects  of    ' 
prolonged  high  levels  of  noise  is  the 
same  whether  the  exposure  takes  place 
aboard  a  vessel  or  in  a  factory.  The 
exposure  may  not  be  as  constant  or  the 
workforce  may  not  be  .subjected  to  the 
same  type  of  noise  day  after  day, 
however  the  potential  for  overexposure 
is  there.  OSHA  does  not  feel  it  is 
necessary  to  write  a  "vertical  "  standard 
that  covers  exposure  to  noise  whi^n  the 
General  Indu.stry  standard  will  suffice. 
This  is  entirely  consistent  with  the 


current  coverage  provided  by  OSHA 
rules  for  Marine  Terminals  (part  1917). 

The  majority  of  this  proposed 
Longshore  standard  is  a  "vertical" 
standard.  The  work  environment  aboard 
ship  is  unique  in  many  respects. 
Longshore  workers  must  continually 
work  in  the  harsh  environment  of  the 
waterfront,  which  requires  exposure 
both  to  work-related  hazards,  such  as 
falling  cargo,  and  to  environmental 
hazards,  such  as  drowning  and  working 
around  machinery  in  bad  weather. 
Longshore  workers  perform  some  of  the 
same  high-hazard  tasks,  and  confront 
many  of  the  same  heavy-industry 
hazards,  as  those  typically  associated 
with  the  construction  industry. 
Examples  of  such  hazards  include  falls, 
and  crushing  and  caught-in  injuries. 
Cargo  handling  and  construction  work 
are  also  both  weather-dependent  and 
have  a  high  proportion  of  part-time  and 
transient  employees.  The  extremely 
high  occupational  injury  and  illness 
incidence  rates  for  the  marine  cargo 
handling  fndustry.  mentioned  in  the 
previous  section,  testify  to  the 
hazardous  nature  of  the  longshor;ng 
industry. 

OSHA  has  decided  to  continue  a 
vertical  standard  for  many  aspects  of 
this  high-hazard  industr\-, 
supplemented  by  general  industry 
standards  where  necessary  snd 
appropriate.  The  Agency  believes  that 
this  approach  is  necessary  to  adequately 
address  the  unique  hazards  and  workirrg 
conditions  of  this  industry.  O.SHA  also 
has  a  vertical  standard  for  the 
con.struction  industry  (29  CFR  pirt 
1926),  another  hazardous  indusfry  with 
a  large  workforce. 

OSHA  solicits  comments  both  as  to 
the  merits  and  the  limitations  of  a 
vertical  standard  for  longshoring 
operations. 

B.  Performance  vs.  Sperificction 

The  format  and  suh-stance  of  this 
.standard  reflect  OSHA's  effo.-t  to 
eliminate  unnecessary  regulations  and 
to  simplify  and  update  others  To 
achieve  these  goals,  the  Agency  has 
adopted  a  performance  approsrh  to 
writing  new  rules  and  revisi.'-.g  existing 
ones.  A  performance-based  standard 
identifies  a  hazard  and  the  Irvel  of 
control  required  to  protect  against  the 
hazard,  wittlout  specifying  the  precise 
means  of  achieving  such  control,  while 
a  .specification  standard  stipulates 
design  and  construction  criteria  to  he 
met  to  achieve  a  pa.nicular  safetv 
objective.  The  lack  of  flexibiSity  in  many 
specification  .standards  fails  to  take  into 
account  the  adequacy  of  many  existing 
operations  and  work  practices  and 
di.scourages  innovation.  !n  keeping  witn 


Federal  Register  /  Voj.  59.  N^.  :J5  /  Thursday.  June  2.  1994  /  Proposed  Rules 


OSHA's  comraitnaent  to  clarity. 
neKibJlity.  and  in  order  to  encourage 
employers  to  comply  with  the 
standards,  this  longshore  industry 
proposal  has  adopted  the  performance 
approadi  except  in  those  cases  in  which 
employee  safety  would  he  enhanced  bv 
more  specific  requirements.  The  Agency 
is  intere?)ted  in  receiving  comments 
from  persons  who  feel  that  certain  of  the 
proposed  provisions  ivould  benefit  from 
a  greater  degree  of  specification  or  from 
a  moregoal-onented  approach. 

(II.  StatuUny  Considerations 

h.  fTTtrotfucfroT?.  Throughout  this 
proposal,  OSH^  describes  the  hazards 
confronted  by  err.ployees  who  are 
engaged  in  longshoring  activities  and 
the  measures  required  to  protect 
affected  employees  from  those  hazards. 
The  Agency  is  providing  the  following 
discussion  of  the  statutory  mandate  for 
OSHAmlemaldng  activity  to  explain 
the  legal  basis  for  its  determination  that 
the  Longshoring  standard,  as  proposed, 
is  reasonably  necessary  to  protect 
affected  employees  from  significant 
risks  of  injury  and  death. 

Section  2{bK3)  of  the  Occupational 
Safely  and  Heakh  Act  authorizes  "the 
Secretary  of  Labor  to  set  mandatory 
occupational  safety  and  health 
standards  applicable  to  businesses 
affecting  interstate  commerce",  and 
.section  5taK21  provides  that  "each 
employer  shall  comply  with 
occupational  safety  and  health 
standards  promulgated  under  this  Act" 
(emphasis  added}.  Section  3(8)  of  the 
OSH  Act  {29U.S.C.  §  652(8))  provides 
that: 

thf^  term  'occupattona!  safety  and 
fiealth  standard' means  a  standard  which 
requires  conditions,  or  the  adoption  or  use  of 
one  Of  more  practices,  means,  methods, 
operaltors.  or  processes,  reasonably 
necessary  or  appropriate  lo  provide  safe  or 
healthful  empio^-ment  and  places  of 
employtnent. 

In  two  recent  cases,  reviewing  courts 
have  expressed  concern  that  OSHA's 
interpretation  of  these  provisions  of  the 
OSH  Act,  particularly  of  section  3(8)  as 
it  pertains  to  safety  rulemaking,  could 
lead  to  overly  costly  or  under-protective 
safety  standards.  In  International  Union. 
VMV  I'  OSHA.  938F.2d  1310  (D.C.  Cir. 
19911,  the  District  of  Columbia  Circuit 
rejected  substantive  challenges  to 
OSHA's  lockout/tagout  standard  and 
denied  a  request  that  enforcement  of 
that  standard  be  stayed,  but  it  also 
expressed  concern  that  OSHA's 
inte.-pretation  of  the  OSH  Act  could  lead 
to  safety  standards  that  are  very  costly 
and  only  minlnially  protective.  In 
\'o.tional  Grain  &  Feed  Association.i'. 
OSHA.  866F.2d  717  (5th  Cir.  1989).  the 
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Fifth  Orcuit  concluded  that  Congress 
gave  OSHA  considerable  discretion  in 
structuriOi^  the  costs  and  benefits  of 
safety  standards  buL  concerned  that  the 
grain  du*  standard  might  be  under- 
prolectue,  directed  OSHA  to  consider 
adding  a  provision  <hal  might  further 
reduce  stgattlcant  risk  of  fire  and 
explosion. 

OSHA  rulemakings  involve  a 
significant  degree  of  agency  expertise 
and  policy-making  discretion  to  which 
reviewing  courts  must  defer.  (See  for 
example.  Baiidinge-Constr.  Trades 
Dept.  AFLCIO  v.  flrock.  638  F.2d  1258. 
1266 {DC.  C.r.  1988J;  Industrial  Umon 
Dept.  AFL<:iOv.  American  Petroleum 
Inst.,  448  U.S.  607.  655  n.  62  (l-98t)).l  At 
the  same  time,  the  Agency's  technical 
expertise  and  policy-making  authority 
must  be  exercised  within  discernable 
parameters.  The  iockout^tagout  and 
grain  handling  standard  decisions 
sought  from  OSHA  more  clarification  on 
the  agency's  view  of  the  scope  of  those 
parameters,  tn  light  of  those  decisions. 
OSH.^  beJ«e«.-es  rt  would  be  usefiil  to 
include  in  the  preamble  to  this 
proposed  safety  standard  a  statement  of 
its  view  oiihe  limits  of  its  safety 
rulemaking  airthority  ar>d  to  explain 
why  it  is  confident  that  its  interpretive 
views  have  in  rtw  past  avoided 
regulatory  extremes  and  continue  to  do 
so  in  this  rule. 

Stated  briefly,  the  OSH  Act  requires 
that,  before  promulgating  any 
occupational  safety  standard.  OSH.\ 
demonstrate  based  on  substantial 
evidence  in  the  record  as  a  whole  that: 
(1)  the  proposed  standard  will 
substantially  reduce  a  significant  risk  of 
material  harm;  (2)  compliance  is 
technologically  feasible  in  the  sense  that 
the  protective  measures  being  required 
already  exist,  can  be  brought  into 
existence  with  available  technology,  or 
can  be  created  with  technology  that  can 
reasonably  be  developed:  (3J 
compliance  is  economically  feasible  in 
the  sense  that  industry' can  absorb  or 
pass  on  the  costs  without  major 
dislocation  c-  threat  of  instability:  and 
(4)  the  standard  is  cost  effective  in  that 
it  employs  the  teast expensive 
protective  xneasures  capable  of  reducing 
or  eliminating  significant  risk. 
Additionally,  proposed  safety  standards 
must  be  compatible  with  prior  agency 
action,  iiiust  be  responsive  to  significant 
com.ment  in  the  record,  and.  to  the 
extent  allowed  by  itatute.  must  be 
consistent  with  applicable  Executive 
Orders.  Theseelements  limit  OSH  As 
reguiatofj'  discretion  for  safety 
rulemaking  and  proiide  a  decision- 
making fraraei^OKic  for  developing  a  rule 
within  the^  parameters. 


fi  Congress  concluded  that  OSHA 
regulations  are  necessary  to  protect 
workers  from  occupational  hazards  and 
that  emplo>'ers  should  be  required  to 
reduce  or  eliminate  significant 
workplace  health  and  safety  threats.  At 
sertion  2(a)  of  the  OSH  Act  (29  U.S.C. 
§  651(a)).  Congress  announced  its 
determination  that  occupational  injury 
and  illness  should  be  eliminated  as 
much  as  possible:  The  Congress  finds 
that  occupational  injury  and  illness 
arising  out  of  work  situations  impose  a 
substantial  burden  upon,  and  are  a 
hindrance  to,  interstate  commerce  in 
terms  of  lost  production,  wage  loss, 
medit;al  expenses,  and  disability 
com.pensation  payments." Congress 
therefore  declared  "it  to  be  its  purpose 
and  policy ...  to  assure  so  far  as  possible 
every  working  man  and  woman  in  the 
Nation  safe  ...  working  conditions  ^29 
U.S.C.  §65 l(b)l" 

To  that  end.  Congress  instructed  the 
Secretary  of  Labo."-  to  adopt  existing 
Federal  and  consensus  standards  during 
the  first  two  years  after  the  OSH  Act 
became  effective  and,  in  the  event  of 
conflict  among  any  such  standards,  to 
"promulgate  the  standard  which  assures 
the  greatest  protection  of  the  safety  or 
health  of  the  affected  employees  j29 
U.S.C.  §  655(a)i."  Congress  also  directed 
the  Secretary  to  set  mandatory 
occupational  safety  standards  ? 29  U.S.C. 
§  651{b){31|.  based  on  a  rulemaking 
record  and  substantial  evidence  129 
U.S.C  §  655(b)(2)L  that  are  "reasonably 
necessary  or  appropriate  to  pro*  :de  safe 
...  employment  aad  places  of 
employment."  When  promulgating 
permanent  safety  or  health  standards 
that  differ  from  existing  national 
consensus  standards,  the  Secretary  must 
explain  "why  the  rule  as  adopted  will 
better  effectuate  the  purposes  of  this  Act 
than  the  national  consensus  standard 
129  U.S.C.  §  655(b)(8Jl." 
Correspondingly,  ever>-  emplos-e.--  must 
comply  with  OSH.'V  standards  and.  in 
addition,  "furnish  to  each  of  his 
employees  employment  and  a  place  of 
employment  which  are  free  from 
recognized  hazards  that  a.-e  cau':i.".g  or 
are  likely  to  cause  death  or  serious 
physical  harm  to  his  em plo\'ees  (29 
U.S.C  §  654(all" 

"Congress  understoo--^  that  the  .•Vet 
would  create  substantial  costs  for 
employers,  yet  intended  to  impose  such 
costs  when  necessary  to  create  a  safe 
and  healthful  working  e.Tvironment. 
Congress  viewed  the  costs  of  health  and 
safety  as  a  cost  of  doing  business-.. 
Indeed.  Congress  thought  that  the 
financial  costs  of  health  and  safety 
problems  in  the  workplace  were  as  ^cr^ 
as  or  iai^ger  than  the  financial  costs  of 
eliminating  these  problems  1.4mpncon 
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Tt^xtile  Mfrs.  Inst.  Inc 
US.  490,  .nl9-522  (1 
empha.sis  vva,s  supplie( 
"ITIhe  fundamenlal  o 
[is|  to  prevent  orcupat 
sftrious  injuries  \\Vhi 
.V/nr.s/ia//.  445  U.S.  1.  1 
know  the  losl.s  would 
consumer  goods  but  fh 
should  pay  for  the  80 
in  America  iS.  Rep.  No 
Cong..  2d  Sess.  (1970): 
91-1291.  91st  Cong,  2c 
reprinted  in  Senate 
and  PubUc  Welfare,  Le) 
of  the  Occupational  .Sa 
Act  of  1970.  (Committf 
("Leg.  Hist.')  at  444  (Ser 
Yarborough)!.  "  "Of  c 
little  more  per  item  to 
washing  machine.  Th 
washing  machines  will 
increased  cost,  but  it  is 
the  terrible  death  and  i 
country  \Id.  at  .324;  see 
.■5171." 

|T|he  vitality  of  thc.\iiti 
be  enhanced  by  the  ^rr-ntei 
-  realized  through  saveiJ  livi 
of  labor.  When  onr  man  is 
disabled  by  an  industrial  a 
it  is  he  and  his  family  who 
immediate  and  personal 
tragic  loss  also  affec  fs  each 
of  o<xupational  accidents 
Sl-.S  billion  in  wages  is  los 
dollars),  and  the  annual 
national  product  isestimat 
billion.  Vast  resources  that 
for  productive  use  are  si, 
workmen's  compensation 
expenses.  ..Only  through  a 
approach  can  wo  hope  to  e 
reduction  in  these  job  deafl 
figures,  lid.  at  518-19  I.Sen 
Congress  considered  uni 
crucial  because  it  would 
the  disadvantage  that  a 
employer  might  experieni 
industry  or  intra-induslrv 
present.  Moreover,  "many 
particularly  smaller  ones- 
make  the  necessary 
safety,  and  survive  compel 
are  compelled  to  do  so  |Leg 
1188.  1201).  • 

Thus,  the  statutory 
history  make  clear  that 
conclusively  determinec 
regulation  is  necessary  t 
workers  from  occupati 
that  employers  should  b 
reduce  or  eliminate  sign 
workplace  health  and 

C.  As  construed  by  the 
OSHA,  the  OSH  Act' sets 
and  a  ceiling  for  safety  n 
provide  clear  and 
for  agency  action.  OSHA 
followed  the  teaching 
of  the  OSH  Act  requires 
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promulgates  "any  permanent  health  or 
safety  standard,  (it  musf|  make  a 
threshold  finding  that  a  plfice  of 
employment  is  unsafe— in  the  sense  that 
significant  risks  are  present  and  can  be 
eliminated  or  lessened  by  a  c  hange  in 
pracficx's  llndustrial  Union  Dr^pt'.  AFL- 
CIO  V.  American  Petroleum  Inst.  448 
U.S.  607.  642  (1980)  (plurality) 
(Benzene);  emphasis  was  supplied  in 
original!. "  When,  as  frequently  happens 
in  safety  rulemaking.  OSHA 
promulgates  standards  that  differ  from 
existing  national  consensus  standards,  it 
must  explain  "why  the  nde  as  adopted 
will  better  effectuate  the  purposes  of 
this  Act  than  the  national  c;onsensus 
standard  [29  U.S.C.  §  655(b)(8)|."  Thus, 
national  consensus  and  existing  federal 
.standards  that  Congress  instructed 
OSHA  to  adopt  summarily  within  two 
years  of  the  OSH  Act's  inception 
provide  reference  points  concerning  the 
least  an  OSHA  standard  should  ac  hieve 
(29  U.S.C.  §  655(a)). 

As  a  result,  OSHA  is  precluded  from 
regulating  insignificant  safety  risks  or 
from  issuing  safety  standards  that  do  not 
at  lea.st  lessen  risk  in  a  significant  way. 

The  OSH  Act  also  limits  OSHA 's 
discretion  to  issue  overly  burden.some 
rules,  as  the  agency  also  has  long 
recognized  that  "any  standard  that  was 
not  economically  or  technologically 
feasible  would  a  fortiori  not  be 
'reasonably  necessary  or  appropriate' 
imder  the  Act.  See  Industrial  Union 
Dept..  V.  Hodgson,  |499  F.2d  467,  473 
(D.C.  Cir.  1974)1  ('Congress  does  not 
appear  to  have  intended  to  protect 
employees  by  putting  their  employers 
out  of  business.)  (American  Textile 
Mfrs.  Inst.  Inc.,  452  U.S.  at  513  n.  31  (a 
standard  is  economically  feasible  even  if 
it  portends  "disaster  for  some  marginal 
firms.'  but  it  is  economically  infeasible 
if  it  threatenfs)  massive  dislocation  to, 
or  imperills)  the  existence  of,  the 
industry')!."' 

By  stating  the  test  in  terms  of  "threat" 
and  "peril,"  the  Supreme  Court  made 
clear  in  ATMI  that  economic 
infeasibility  begins  short  of  industry- 
wide bankruptcy.  OSHA  itself  has  ' 
placed  the  line  considerablv  below  this 
level.  (See  for  example,  ATMI,  452  U.S. 
at  527  n.  50;  43  FR  27360  (June  23. 
1978).  Proposed  200  ^^g/m^  PEL  for 
cotton  dust  did  not  raise  serious 
possibility  of  industry-wide  bankruptcy, 
but  impact  on  weaving  sector  would  be 
severe,  possibly  requiring 
reconstruction  of  90  percent  of  all 
weave  rooms.  OSHA  concluded  that  the 
200  ^g/m3  level  was  not  feasible  for 
weaving  and  that  750  ng/m^  was  all  that 
could  reasonably  be  required).  See  also 
54  FR  29245-246  (July  11,  1989); 
American  Iron  &  Steel  Institute,  939 
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F.2d  at  1003.  OSHA  raised  enirinef-rniK 
control  level  for  lead  in  snrj&ll 
nonferrous  foundries  to  avoid  the 
possibility  of  bankruptcy  ior  about  hail 
of  small  foundries  even  thojgh  the 
industry  as  a  whole  couid  have  sjr\  ived 
the  loss  of  small  firms.)  Ajir.ough  the 
cotton  dust  and  lead  rulemakings 
involved  health  standards,  the  et.onoiiiic 
feasibility  ceiling  est.ablished  therein 
applies  equally  to  safety  standards. 
Indeed,  because  feasibility  is  a 
nec;essary  element  of  a  "reasonably 
nec;e.s,sary  or  appropriate"  standard,  this 
ceiling  boundary  is  the  same  for  health    * 
and  safety  rulemaking  since  it  comes 
from  section  3(8),  which  governs  all 
permanent  OSHA  standards 

All  OSHA  .standards  must  also  be 
cost-effective  in  the  .sense  that  the 
protective  measures  being  required  niusl 
be  the  least  expensive  measures  capable 
of  achieving  the  desired  end  (AT?.1I,  ot 
514  n.  32;  Building  and  Const  Trades 
Dept..  AFL-CIO  v.  Brock.  838  F.2d  1258. 
1269  (DC.  Cir.  1988)).  OSHA  gives 
additional  consideration  to  financial 
impact  ih  setting  the  period  of  lime  thai 
should  be  allowed  for  compliance, 
allowing  as  muc:h  as  ten  years  for 
compliance  phase-in.  (See  United 
Steelworkers  of  America  v  Morshnll. 
647  F.2d  1189,  1278  (DC.  Cir   1980), 
cert,  denied,  453  U.S.  913  (1981) ) 
Additionally,  OSHA's  enforcement 
polic:y  takes  account  of  financial 
hardship  on  an  individualized  basis. 
OSHA's  Field  Operations  Manual 
provides  that,  based  on  an  employers 
economic  situation,  OSHA  may  extend 
the  period  w  ithin  which  a  violation 
must  be  corrected  after  issuance  of  a 
citation  (CPL.  2.45B,  Chapter  III. 
paragraph  E6d(3)(a),  Dec.  31, 1990). 

To  reach  the  necessary  findings  and 
conclusions  that  a  safety  standard 
substantially  reduces  a  significant  risk 
of  harm,  is  both  technologically  and 
economically  feasible,  and  is  cost 
effective.  OSHA  must  conduct 
rulemaking  in  accord  with  the 
requirements  of  section  6  of  the  OSH 
Act.  The  regulatory  proceeding  allows  it 
to  determine  the  qualitative  and,  if 
possible,  the  quantitative  nature  of  the 
risk  with  and  without  regulation,  the 
technological  feasibility  of  compliance, 
the  availability  of  capital  to  the  industry 
and  the  extent  to  which  that  capital  is 
required  for  other  purposes,  the 
industry's  profit  history,  the  industry's 
ability  to  absorb  costs  or  pa.ss  them  on 
to  the  consumer,  the  impact  of  higher 
costs  on  demand,  and  the  impact  on 
competition  with  substitutes  and 
imports.  (See  ATMI  at  2501-2503; 
American  Iron  &  Steel  Institute 
generally.)  Section  6(0  of  the  OSH  Act 
further  provides  that,  if  the  validity  of 


J  -itandard  is  challenged,  OSHA  must 
■iupport  its  conclusions  with 

''substantial  evidence  in  the  record 
considered  as  a  whole."  a  standard  that 
courts  have  determined  requires  fairly 
close  scrutiny  of  agency  action  and  the 
e\planatioii  of  that  action.  (See 
Stet'lworkers.  647  F.2d  at  1206-1 207. J 

OSH.^'s  powers  are  further 
'.:tf(;uiiiscribed  by  the  indepetideiit 
C>  cupational  Safety  and  Health  Review 
Cofimission.  which  prov  ides  a  neutral 
lontcn  for  employer  conte.sts  of  citations 
iss!<^"d  by  OSHA  for  noncompliance 
w.rh  health  and  safelv  standards  (2fi 
use  ^S  6'J9-«61;  noted  as  an 
jddiiioaai  constraint  in  Benzene  at  f.'ij 
i\.  3'*).  OSHA  must  also  respond 
r'tioaaHy  to  similarities  and  differetices 
•  citofifc;  indu.stries  or  industry  sef;lors. 
(S>!^  Budding  and  Co.istniction  Tradt-^ 
Oi-pr. .  AFLCIO  V.  Brock.  818  F.Jd  li.iH. 
llU-7i[0.CUr.  1988).  1 
OSHA  safety  rulemaking  is  thus 

ii'strained  first  by  the  need  to 
truioci.strate  that  the  standard  will 
;ah,staiuialiy  reduce  a  significant  risk  r.t 
r:!  trenal  hami.  and  then  by  the 
leqr.inacneiit  that  compliance  is 
i-f.hf.ologically  capable  of  htiing  done 
lud  not  .so  expensive  as  to  threaten 
e«.:ononu(:  instability  or  dislocation  tor 
fhe  (fidu.stry.  Within  these  paraniuter^, 
further  constraints  such  a>  the  need  Ut 
and  cost-effective  measures  and  to 
!--:,fii-,rid  rationally  to  ail  meaningful 

•••'uiient  militate  ay,riHist  ret<ubtory 
••"crecnes 

U.  The  proposed  revisions  of  die 
Li !c,4  .boring  and  Marine  Terminal 
;?!ndrrds  comply  with  the  statutory 
'  r!?t-'fia  described  ahoie  and  are  not 
^  «b;ect  to  the  f.dditionnl  constraints 
j'plicible  to  section  f;(h){5)  ;-.tciudards 

S?aridards  that  regulate  hazards  that 
:re  frequently  undetectable  bee  ause 
fhey  .ire  subtle  or  develop  slowly  or 
iffer  long  latency  periods,  are  freqneii»U 
(vleTed  to  as  "heahh"  standards. 
Srandards  that  regulate  ha7.<-irds.  like 
'iKi.ilos;ons  or  electrot  utioii.  that  cause 
u.tasediafely  noticeable  physical  harm. 
?re  called  'safety  "  standa'-ds.  (See 
Nr.ttoval  Grain  &■  Feed  .^s.sn  .  t   Ot>H.\ 
(NCiFA  ill  866  F  2d  7 1 7.  731.  733  (5th 
Cir.  I'WM).  As  noted  above,  seciion  ::(HJ 
pr'jvides  that  ai!  OSHA  standards  must 
he    reisoaably  necessary  or 
Impropriate."  In  addition,  sei.iioii  6ibli5) 
-equires  that  OSHA  set  health  .standards 
which  limit  significant-risk  "to  the 
►.'."irtnt  feasible.  "  OSH.A  has  determined 
fhat  the  proposed  revisions  of  the 
Lvnitjshore  and  Marine  Terminal 
■,!:5r-.dards  are  safety  standards,  because 
'  hese  standards  address  hazards,  such  as 
Kilting,  falling  objects  and  crushing,  that 
ifM  in^mediately  dangerous  to  lif»-  or 


health,  tiot  the  longer  term,  less  obvious 
hazards  subject  to  section  6(h)(5). 
The  OSH  Act  and  its  legislative 
history  clearly  indicate  that  Congress 
intended  for  OSHA  to  distinguish 
between  safety  standards  and  health 
^andard.s.  For  example  in  section 
^(b)(fi)  of  the  OSH  Act.  Congress 
dwlared  that  the  goal  of  assuring  safe 
and  healthful  wo.'-king  conditions  and 
preserving  human  resources  would  be 
31  hceved,  in  part: 

by  f'Jiploring  ways  to  dtscovf.r  l.iteiit 
i1tse;!ses.  establishing  caasal  ci'nnfctiuns 
t)tH\e»Mi  diseases  aiui  work  in  cnvimumeiu  .1 
•  ('rui;ti(>tis.  and  conducting  other  n.-seart.h 
rt'!<;i:iig  to  health  problems,  iti  njcognition  of 
fhs'  ti'j.  th.'.t  (x.cupfltinnal  \\*^d\Xh  stund.irds 
prcst  :ij  pmbif-ms  often  diffcrrnt  from  thus*' 
ificlvr^ii  in  orcupatiop.nl  sufety.  The 
t*K:s!,jfn/p  histofj'  ni.ikes  this  (listiacluin 
►•virCf  c:l;-ar<:r: 

IThe. Secretary!  should  take  into  .iccouti' 
fh.tf  anyjne  working  in  toxic  igc^nts  ,uu) 
{'tiysic:!  .ij>i-.nts  whic:h  mij^hl  be  harrtitul  ninv 
ti»-  suli'k-cted  to  such  conditions  tor  the  n-v; 
<•:  hr-i  wn-kini;  life,  so  that  we  can  ni-t  at 
•:o:U(  ft  i/it;  i(v'hic:h  might  not  Ix-  tovii.  now.  u 
hf  wi.rks  til  It  a  '-•lior!  time,  but  if  hi"  wiirks 
in  it  thf  rest  of  his  life  might  Iv;  v«;ry 
tl.n^e.-'Kis:  dcd  we  wur.t  to  n-..;ke  surf  thnt 
sru.h  thictjs  di-e  taken  into  consuler.itiun  ic. 
'••-^-•.blishjnt;  standards.  lUg.  Hist,  at  .'lO^-SO  1 
(.S.-«  Ojiiinick).  quoted  in  V^'nzene  ,it  K4B 
V^\  A.-tdit;.>,'ialiy,  Keprcse;itiitUc  Dar.i'ls 
diN.'i(tg-;ish>'(i  between  'insidiou..  NiN-nt 
kilU.-rv'  such  as  toxic  fumes,  bjises.  acids.  ^r.,\ 
ihen  ifid.s"  and  "violent  phy>:ml  t'ljury 
cd  is-nn  immedidte  visible  plivsic;,!  hiimi" 
(Leg.  Hi^l.  at  1003).  and  Kepresentdtive  t'da.! 
c;i/t;tni'<ted  insidious  hazards  like  ca:cinoj4enN 
With    die  more  visible  and  wellkriown 
qiievtioc  of  indu.stridi  accidents  .incl  on-the 
|i.b  injury"  (Li-g.  Hist,  at  1004).  (Se*-  alM».  f..f 
f\aniplc,  .S  Krp.  No  1282.  'MstCong  .  2d 
v-ss  i- I  (1970).  US  Code  Cong  &  Adirin 
N'ws  ('170.  pp.  5177.  5179.  reprinted  in  L»-4 
Hi-r  .<>  K2-4'J.  distussin-.;  1967  Surg-'iifi 
Oneral  study  that  found  that  f>5  percent  ot 
►•::;p!(>y«iis  in  industrial  plants  "iven- 
{Mihrcrielly  i\po.sed  to  harmful  physic  .il 
dgrnts.  vet/,'  (.'.s  Severn  noise rr  iilmittod.  ur 
t'.t  'oxif  n:alerials";  Leg.Hist  ;tt  412.  id  at  ^Ah. 
td  Jt  '^'.6.  td  at  H45:  Inteniatiii:-.<il  I'lii.fi. 

iiAW  !?  rns.) 

(u  revi^-wii'"  OSH.A  rulemaking 
.ictivity,  i:\f  Supreme  Court  has  held 
that  section  6(b!(5)  requires  OSH.A  to  svt 
the  ;nc<sl  protective  standard  consistent 
w!{h  feasibility"  (Benzene  at  643  n.  4«) 
As  Iusr;ce  Stevens  observed; 

The  o-.'.so(i  that  C>>niyess  drafted  a  ^j)"c!,i; 
%— .  tier,  for  these  sut)stancc'S  ...  was  bi-crause 
(Jo.ignv,  r»M»gnized  that  the.T  we.T"  spe<  '.al 
probiefi'.s  in  regulating  health  rjsl^s  as 
•  ippos*'.!  to  siifetv  risks.  In  the  Irttfrcav.  th*- 
risks  ar*'  pecierally  immedidtc  a;.d  obvious, 
while  in  the  former,  the  risks  iTi,.y  no!  !«; 
eiide.:t  crt'd  a  worker  has  tieen  exjiosed  for 
lo.-:g  (H--i!.ds  of  rime  to  particular  sutjst.i;uts 
IBeti^i?:;.;.  at  649  ii.  54  |  Challenges  to  Ih*- 
RT-un  dust  and  Ifickout/tagout  standards 
int  I'lted  -issfrtions  ttiat  gram  dust  m 
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enplosiwe  quantitirs  and  uncontrolled  enen^y 
releases  that  could  expose  employees  to 
crushing,  cutting,  tiumirgor  enplosion 
hazards  were  harmful  physical  agents  so  that 
OSHA  was  ref]uir»?d  to  apply  the  criteria  of 
section  6(b)(5)  when  detemuning  how  to 
protect  employi^es  from  those  hazards. 
Reviewing  courts  h.ive  uniformly  n.-jei  ted 
sticli  dss»-rtio(is  For  example,  the  Cou.l  in 
Intemntiondl  Union.  UAW  t   (tSH.^.  93H 
F  2d  1  t  JO  (D.C:.  Cir.  1991 1  rejtcted  the  vi.w 
that  section  6il)K.5)  provided  the  statiifury 
criteria  for  regulation  of  uncontrollet!  etier);v, 
holding  thi't  such  d  'readitig  wouid  i»t;iiteratt 
a  distiiictioti  th.it  ( jingre.ss  drew  ti»;f  i\f»rn 
hCrtlth'  .in<l  's.(tetv'  riski.  '  The  Court  also 
no»<-il  that  the  ld(ig:id.'>«-  oftl;*  O.SH  .Al!  iud 
chf  K-^JsIative  histury  -.uppi-.-ti  <l  thn  ( JSHA 
posiii.ir.  (I;;t(-tuttf.c\dl  I'nion,  t^AW  hI  1114) 
.Additimciiv.  the  Court  >t,(te<i  "We  ,,i « <,ri| 
ciii>.s!de(T!b!.'  weight  »o  j;i  age:ny's 
C<ilistru;:tiiif.  i.f  .i  sfitntiiry  s«;hfnie  •;  !s 
ectrustfd  t;i  iilmiruste,-.  nyt.ting  il  only  li 
unr»'.;sondbl>'"  (Intc.-ndtiofal  i..;i.l.^.  CAW  it 
nil.c.tiiigU-rv.-ocl'.S  A  .  Inc.  V  NKfK:. 
4C.ri  ..S  857.  84:;  (5'<o4)i 

The  Court  revievxii;^  the  grain  dvist 
standard  al-o  de*er.-ed  to  OSHA's 
-•v.iscjnabi.-  view  that  tlie  Aaency  wis 
no?  sL;b;»>c»  to  tri«*  feasibility  ti-.aiidate  ot 
set  lion  fi{bH')  in  regulating  explosive 
qinntities  of  gram  du-:<  [National  G'.'-.tin 
S'  Feed  -4s„>.-mf;.>rt  i-  OSHA  (,\C.FA  HI 
86f.  F.2d  717.  7  ! !  (itfi  Cir.  19891).  ft 
the^^-to^^.'  applied  the  c r;'eria  of  s»ctiO': 
318).  requiri.ng  the  Agency  »o  e-nuhlisb 
that  the  stacdard  is  'reasoaably 
necessary  or  appropri.Tte  "  to  protei.t 
se<:tion  ,1(8).  rf-quiring  the  Agency  ^' 
esJabiish  that  the  standard  is 

reasonably  neressi^ry  orappripna> 
to  protect  et.:plcyee  safety 

.'\5  explained  in  Section  I. 
Bdt  kgrour4d.  above,  and  Se«:ti<jn  V. 
Summary  and  Eipianatton  ot  the 
Proposal  ac.d  m  S*.s.t:on  VHI. 
Preliminary  Rc%  jI:\tor>  Inipai  t  Anah  ■>;> 
and  Resiubto-y  Flexibility  Analysis, 
beio'.v,  OSHA  hjs  determined  tfiai 
marine can^o  hondii'ii;  activities  pos- 
si>4niflcan':  risks  to  e.'iiploy^^es  ( IH 
f.italilies  and  7.593  itijuries  annuaii;>  I 
."ind  that  the  proiisions  of  the  prop'.*st>«J 
rule  nre  re-isor.ahly  nei;es sary  to  p.-ot^i  r 
affetted  ernpioy'.-es  from  ;ho>-t' '    ks 
Tf-e  .Agency  estimates  iha'l  co.i  ^,:i,iin > 
With  the  proposed  revisions  of  the 
Lo.ngsho.-ir^  and  M.ir:ne  Terminal 
stand:'rds  wJ.i  co-t  S4  7  niillion  the  fir-t 
yf-jr  and  SI..H  tr.HIicr.  ar.nuclly 
therealier  jrid  will  reduce  the  risk  ct  fb- 
identified  h-.7ards  (yniveniing  1 
fatalities  and  1,^62  injuriiK  anni^olly) 
This  constitutes  a  sub>.tr!rUial  redui  tiot 
of  significant  risk  of  maierial  harm  tor 
the  population  .it  risk  of  approximately 
93000  employ^^s  The  Agency  ftelieves 
that  coaipliatue  is  technologi(;all> 
feasible  because  all  of  the  provisions  nt 
the  proposed  standard  can  be  met  by 
using  i  iim-f.My  -iv.Tlnble  ►•qiupmert. 
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facilities,  supplies,  and  w  )rk  practices. 
Additionally.  OSHA  belie  t'es  that 
compliance  is  eronomicaiy  feasible, 
because,  as  documented  in  the 
Regulatory  Impact  Analys  s,  all 
regulated  sectors  can  read  ly  absorb  or 


Standard  (CFR  crt( ) 


Grain  handling  (^910.272) 
HA2WOPER  (1910.120) 
Excavations  (Sutpt  P) 
Process  Safety  Mgmt  (1910.1<9) 
Permit- Required         Conftnedj 
(1910.146) 


maiine 
Agency 


risk  by 
cargo 


npiistries 
isions  of  the 
miinal 


r«v 


sxpoa  ed 


mill 


1  )n 


OSHA  assessed  employe  b 

evaluating  exposure  to 

handling  hazards.  The 

acknowledges  that  somel 

covered  by  the  proposed 

Longshoring  and  Marine 

standards  have  more 

marine  cargo  handling  i 

fatalities  than  do  others 

believe  that  the  risk 

exposure  to  marine  cargo 

related  hazards  varies 

number  of  incidents 

particular  SIC  code.  OSHA 

scope  of  the  proposed  revi< 

Longshoring  and  Marine 

standards  to  address  those 
where  employees  are  e 
cargo  handling  hazards, 
the  relative  freQuency  of 
Agency  believes,  based  on 
the  elements  of  the  hazards 
there  is  sufHcient  informat 
to  determine  that  employees 
covered  sectors  face  signi 
marine  cargo  handling  acti 
Therefore,  the  Agency  has 
that  all  employees  within  tl 
the  proposed  standard  face 
risk  of  material  harm  and 
compli:,;:ce  with  the  ^ 
of  the  Longshoring  and  Mar 
standards  is  reasonably 
protect  affected  employees 
risk. 

IV.  Review  of  General  Indu  ;try 
Standards  for  Longshoring  }perations 
Applicability 

Of  all  the  work  environmi  nts  OSHA 
regulates,  the  shipboard  woi  kplace 
ranks  high  among  those  that  do  not 
track  easily  with  many  of  th  s 
regulations  that  comprise  28  CFR  part 
1910  (General  Industry  standards).  For 
instance,  subjects  such  as  scaffolding; 
powered  platforms;  power  p  resses; 


pass  on  compliance  costs  during  the 
standard's  first  five  years,  and  e<:onomic 
benefits  will  exceed  compliance  costs 
thereafter. 

As  detailed  in  Section  VIII, 
Preliminary  Regulatory  Impact  Analysis 


and  Regulatory  Flexibility  Analysis  and 
Table  1,  below,  the  standard's  costs, 
benefits,  and  compliance  requirements 
are  consislent  with  those  of  other  OSHA 
safety  standards,  such  as  the  Hazardous 
Waste  Operations  and  Emergency 
Response  (HAZWOPER)  standard. 


Spaces 


Final  rule  date  (FR  cite) 


12-31-87  (52  FR  49622} 
3-6-89(54  FR9311) 
10-31-89(54  FR  45,954) 
2-24-92  57  FR  6356 
1-14-93  58  FR  4462 


NufTber  of 
deaths  pre- 
vented annually 


18 
32 
74 
330 
54 


Number  of  in- 

jufies  pre- 
vented annu- 
aiy 


394 
18,700 

800 
1,917 
5,04 1 


Annual  cost 

first  five  yrs 

(mill) 


5.9  to  33.4 

153 

306 

880.7 

202.4 


Annu^cost 

next  five  yrs 

(mHI) 


5.9  to  33.4 

153 

306 

470.8 

202.4 


docur  lented 
inju  ries  or 
Oi  ;HA  does  not 
associcted  with 
handling 
acco  ding  to  the 
docun  ented  for  a 
has  set  the 
ons  of  the 
Terminal 
ituations 
to  marine 
regardless  of 
dents.  The 
^nalysis  of 
identified, 

for  OSHA 
in  the 
fi(ont  risks 
\  ities. 
qetermined 
e  scope  of 
i  significant 
that 
propoi  ed  revisions 
ne  Terminal 

to 
rom  that 


neo  rssarv  i 


wood  working  machinery;  abrasive 
wheels;  forging  machines;  pulp  and 
paper  mills;  bakery  equipment;  laundry 
machinery;  sawmills;  logging; 
telecommunications;  and  spray 
painting,  all  of  which  receive 
comprehensive  discussion  within  the 
text  of  part  1910,  are  virtually  non- 
existent concerns  in  shipboard 
longshoring  operations.  Essentially 
longshoring  is  a  transport  industry  and, 
as  such,  is  free  from  many  of  the 
hazards  found  in  general  industry. 
Accordingly,  these  provisions  are  not 
included  in  this  proposed  rule. 

In  some  areas  where  there  is  current 
coverage  in  part  1918,  there  is  similar 
coverage  in  part  1910.  OSHA's  primary 
concern  is  to  make  sure  that  the  1910 
provisions  needed  to  supplement  the 
1918  coverage  are  included  in  the 
proposal.  For  instance,  subjects  such  as 
ladders;  slings;  conveyors;  industrial 
trucks;  cranes  and  personal  protective 
equipment,  which  are  fully  addressed 
within  part  1910,  are  presently 
addressed  with  a  .specific  regard  for  the 
maritime  workplace,  within  OSHA's 
current  Longshoring  rules.  This 
proposal  seeks  to  update  and  revi.se  the 
existing  part  1918  and  in  scnie  instances 
has  relied  in  substantial  measure  upon 
part  1910  language.  In  other  in.stances, 
such  as  when  addressing  container  and 
roll  on/roll  off  operations,  entirely  new 
concepts  have  been  developed  to  take 
account  of  the  sometimes  unique 
operational  aspects  of  the  modem 
stevedoring  community. 

Where  the  hazards  present  in  shipside 
cargo  handling  are  directly  parallel  to 
those  encountered  in  the  shoreside 
aspect  of  marine  cargo  handling,  such  as 
in  sanitation  considerations,  OSHA  is 
proposing  that  the  language  of 
provisions  designed  to  address  such 
shoreside  hazards  be  the  same  as  in  the 


Marine  Terminal  standards  in  29  CFR 
part  1917. 

Interested  parties  are  requested  to 
submit  any  information  related  to  the 
coverage  of  this  proposed  revision  of  the 
Longshoring  rules.  For  example,  are 
specific  hazards  adequately  addressed 
in  this  proposal?  Are  longshore  worker 
exposed  to  safety  and  health  hazards 
which  this  proposal  does  not  adequately 
address?  Have  unnecessary  provisions 
been  included  in  the  proposal?  Are 
there  any  areas  of  general  industry 
coverage  that  have  not  been  included  in 
the  proposal  that  should  be?  OSHA 
would  particularly  appreciate 
information  on  these  issues. 

V.  Summary  and  Explanation  of  the 
Proposal 

Subpart  A— Scope  and  Definitions 

Section  1918.1  Scope  and 
applicohility.  Proposed  §1918.1 
describes  the  scope  and  applicability  of 
the  Longshorir>g  standard.  The 
Longshoring  rules  apply  from  the  foot  of 
the  gangway  up,  to  include  all  cargo 
handling  related  activities  aboard  a 
given  vessel.  It  is  important  to 
remember,  however,  that  in  ship  to 
shore/ shore  to  ship  cargo  transfer 
operations  using  shore  based  material 
handling  devices,  ail  lifting  device 
specific  aspects  of  such  transfers  will  be 
covered  by  the  part  1917  rules.  When 
cargo  transfer  is  accomplished  using 
ship's  cargo  gear,  the  part  1918  rules 
shall  apply. 

In  keeping  with  the  concept  outlined 
in  the  foregoing  section  of  this  preamble 
(II.  General  Format  of  Lhe  Standard), 
certain  selected  provisions  currently 
found  in  OSHA's  part  1910  standards 
have  been  identified  to  have  application 
to  shipboard  l(H)gshoring  operations. 
Sections  igi8.1(b)(l)  through  (4),  (b)(6) 
through  (8),  and  (b){10)  through  (12) 
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provide  coverage  for  hazards  for  which 
(he.  m&rjne  cargo  handling  industry  is 
ueithfrr  unique  nor  ditfrrent  from  othor 
irid;i,?tries.  Thes»>  h;»?iird.s  are  not 
ofbcrwise  addresse:!.  by  existing 
iv.riritjmf;  standard'?.  The  ha/^jrds 
<iddre,-.,-:.cd  hy  Si91<!  VM^)  (Toul:;)  end 
(hlCt)  (Madvtne  Gu:(rd!!rif;),  on  tiio  nthpr 
t..'.r>d.  arc  addrc.s.vfd  iiy  exisJi;;^ 
iri:intirrie  standards  but  do  not  roceivc- 
ilu-  t:firnproi:f>n<;vH  trwtt.T>f.-rit  afforded 
fiy  prirt  l^HO.  .'?i.-l?part  P.  (Ha-'d  and 
l'(;fto^)f^:  Powered  Tools  and  Other 
I'r»nd  Held  Rquipff.Hnt)  and  snSipart  O, 
(Mac;hjtiery  r.nd  Mi'vAxivM  Guarding). 

OSHA  is  prcposinf;  to  dcl'^te  the 
currttnf  rertujrements  ier  hami  tools. 
{miH.?/.  fit!.:;d  Tools,  and  replace  it 
wiifi  Subpart  F  of  29  CFR  part  1910, 
titled  Hfind  and  Portable  Powend  Tools 
,'riKi  Other  Hand-Held  Fquiprn^'ot 
CtSHA  behoves  that  thegene^il  Indn.stcv 
Subpart  P  regulations  are  more 
f  ornprehensive  and  afford  bt^tlcr 
t.>iotw;tlon.  OSHA  propctses  to  do  the 
rnjuie  in  the  Marine  Terminal 
rt^;ulat!ons  by  replacing  the  paragraph.s 
under  the  swrtions  he.^ding  fiand  lc>o!.s. 
*?1917.I>1  and  replacing  Ihern  wjih  29 
f  :FK  1910  subpart  P. 

For  the  same  reason.s.  OSHA  is  also 
proposing  to  remove  the  rtKjuirtments 
undfir  §1917.151  titled  Machine     . 
guarding,  and  replace  them  with 
Subpart  O  of  the  Oneral  Indu.strv 
standards,  part  1910.  titled  Ma(  hinnry 
and  Machine  Guarding.  OSHA  is  also 
proposing  to  include  Subpart  O, 
M.'ichinery  and  machine  guarding,  to  thf 
.Scope  :<nd  Applicabilitv  section  of  part 
to  18. 

OSHA  promidj^affcd  the  ttazardous 
vwa.ste  operations  and  emergency 
nr<;p(mse  (HAZWOPER)  strtudard  on 
lVl,(n,b  f>.  lum  (54  I'R  9294).  OSHA'S 
dt^.ksiofi  to  cover  all  emergency 
response  was  based  uprin  the  high  risk 
.i.s.'-of  iatwt  with  emergccu:y  n;<;pouse  by 
iiritntined  and  unprotected  e-T!(;loyees 
rivd  I  he  i-eed  for  proper  traiiiiiit;  and 
equipment  to  f>e  provided  for  eu'ergency 
rfr.spunse  to  hazardous  suhstcnce 
rt'k.vj.'ifrs.  This  standard  currently  upplies 
in  ifi  entirety  to  shiphanrd  longshohng 
operutions, 

tfAZWOPKK  duides  emergency 
I'esponse  into  three  separate  areas.  ( 1 ) 
Kespoff.se  at  uncontrolled  hazardous 
waste  sites  (§1910.120(!));  (2)  respou.st. 
.t  Resource.  Conservation  and  Recovery 
At!  of  1976  (RCRA).  as  amended, 
tacdities  (42  U.S.C  6901  el  seq  I 
'i!9t0.120(p)(8);  and  (3)  fvsponse  to 
emergency  hazardous  sabsta(u:e  rtdeav^^ 
luti  covered  hy  the  previouslv  noted 
paragraphs  §1910  120(qJ  Sint  e  the 
activities  described  in  the  first  two  areiis 
of  the  HAZWOPER  standard  do  not 
tvpiY-runif  marine  c.'irgr.  hr-ndliii^ 


activities  v/ithin  the  scope  of  part  1917 
or  part  1018,  OSHA  is  proposing  to  orly 
"pply  §191(!.120(q)  to  longshore  (part 
19"!*'.)  and  marine  terminal  operations 
(part  1017). 

P.'.rfijiTapfi  (q)  covers  employt  es 
c  ngagcd  (p  ta.s.ic  substance  emergf^ucy 
tX!,;poasP  no  matter  where  it  occurs.  Tins 
paragraph,  esMjntiaily,  rt-quircs 
employers  to  develop  and  impltm(!nt  an 
c  merf;cn!  y  response  plan  to  handle 
fr>a»c;f)-ited  to'dc  substance  emergencies 
[rior  to  the  cnnvmcncement  of 
enierge.ncy  response  operation^:.  It 
employers  decide  to  evacuate  their 
employees  from  the  danger  nrt«  when 
art  euKTgeiicy  occurs  and  do  not  permit 
their  employees  to  assist  in  handling  the 
emergency,  they  are  exempt  from  the 
mquiremer.ts  of  this  paragraph  if  they 
provide  an  emergency  action  plan  and 
meet  other  requirements  in  accordance 
with  §1910.3b(a)  which  states;  ' 

The  emetRency  action  plan  shall  he  »• 
wnting  *   •  •  and  shall  cover  those 
df^ignateil  actions  employers  and  ensployees 
must  take  to  ensu-T;  employee  safety  btim  fin- 
tuul  c»('(er  emargencies 

Simply  slated,  if  an  employer  dw:ides 
"not  to  fight  a  fire"  (i.e.,  not  to  respond 
to  an  emergency),  then  §1910.120(q) 
does  not  apply  but  §1910..18(o)  dof:s 

OSHA  is  proposing  to  delete  the 
current  rtjquirements  for  hand  tools, 
§1918.72.  titled  Tools,  and  replace  it 
with  .subpart  P  of  29  CFR  Part  1910. 
titled  Hand  and  Portable  Powered  Tools 
and  Other  Hand-Held  Equipment 
OStl.A  believes  that  the  general  Industrv 
subpart  P  regulations  are  niore 
comprehensive  and  afford  betli^r 
protection.  OSHA  proposes  to  do  the 
sfime  in  the  Marine  Terminal 
regulations  by  replacing  the  pfir-'grapiis 
under  the  sections  heading  Hand  totiis. 
§1917.51  and  replacing  wiih  I'i  CFR 
pr^rt  fiin^  :>partP. 

For  the  .same  reasons.  '^'^HA  is  uLso 
proposing  to  remove  the  requirements 
under  §1917..si  titled  Machine 
g:iarding.  and  replace  them  with  subpart 
O  of  the  General  Industry  Standards, 
part  1910.  titled  Machinery  atid 
Machine  Guarding. 

Propi;.-.ed  §1918.2  tiiirries  over  many 
of  tfie  liefinitions  from  the  cinront 
Longshoring  regulations.  However,  there 
are  some  new  definitions  or  some 
modiR(  ations  to  existing  definitions 
that  reflect  changes  in  currtmt  i  u.stom 
and  piractice  in  the  Long.shore  industry 

For  example,  the  term  "designated 
person",  which  is  not  used  in  the 
current  longshore  regulation,  is  used  m 
this  propos.il.  The  term  is  used  to 
identify  a  person  who  has  a  special  skill 
m  a  particular  area  and  has  betm  so 
noted  f»y  tf.e  employer  Be<  ;n;se  of  this 


skill,  thi.s  employe^!  is  .v.rigned  to 
perform  specific  tasks  in  this  area  of 
expertise.  VVhdu  theconr.ept  of 
"design-ited  pei-son"  is  fo[;nrl 
throughout  thocuntM'.t  reqnin^rnents,  it 
is  exprt^ssftd  in  many  diffejent  way.s. 
Tfiis  proposal  tightens  up  the  use  of  this 
concept  hy  its  coriiistetit  u.se  of  the  term 
"dcs.ignaled  perr-on'  throughout  tlje 
standard.  Some  examples  of  the  use  of 
the  term  are:  §1918.51  (h)  requiios  th.^t  a 
designated  reprcsenUMive.  in  ben  of  the 
e.mployer,  sh.dl  inrpet;f  v»:usel"s  c.^rgo 
gear  b-sfore  use  and  at  intervals  during 
use;  r^nd  §191R.55  (<:)(7)  where  -s 
designated  person  is  one  v,'ith 
knowledge  in  crane  opfcr.-.t)oris. 
specificrdly  wher.  using  tvvo  or  n.ore 
rrnnes  to  hoist  in  unison,  nloag  vvith 
kaowiedpe  in  rigging. 

in  addition,  the  curretit  references  to 
the  "Federal  maritime  juiisdiction"  and 
"navigable  waters"  in  the  delinitions  of 
"employee"  in  paragraph  (e)  and 
"employer"  m  paragraph  (f)  are  f»eing 
dropped.  The  cuirent  rules  were 
originally  promulgated  under  the 
Longshore  and  Harbor  Workers' 
Compensation  Act  (33  U.S.C.  «»41)  for 
which  the  navigable  waters  was  a 
lufisdiclional  prerequisite.  With  the 
promulgation  of  theOSH  Act.  which 
applies  to  private  .set.tor  employment  in 
workplat;es  in  a  covered  icri.sdi(iion, 
however,  such  a  prerequisite  was  no 
longer  necessary  Therefore.  OSHA  is 
proposing  to  update  these  rules  by 
eliminating  the  reference  to  navigable 
waters  in  this  definition. 

Additionally,  several  new  or 
substantially  rt^vised  definitions  uir»: 
found  in  parag'aphs  (d).  (g).  (hi.  (;|.  (k). 
and  (nl  of  this  section.  Tfie  defoutions 
for  enclosed  space  and  fisnugant  an.? 
added  to  this  section  for  clarity  since 
these  terms  are  usetl  in  the  st.mclard.  h- 
addition,  they  art;  virtually  idt  'nit.al. 
with  the  exception  of  the  exaci  ;'»-«.  (o 
those  found  in  the  Marine  Teri:;.:iul 
sta<idards  The  term  "b;iz.^rdous  cargo" 
has  f>een  expanded  to  p„'nei.t  die  Marine 
Termioal's  definition  of '  ha.:ardn.is 
cargo,  materials,  substance  or 
.Jltmosphert^ "  This  definstioii  gtrt-s 
beyond  theiurre.it  pr.rt  1918dehmnori 
by  including  references  to  subfiart  7.  as 
well  as  oxygen-deficient  atmosphert-s 
Additionally,  it  is.  in  ti-rn,  cuiis'steni 
with  the  Hdziirdous  Comnmnicution 
st.uidard  found  at  29  CFR  I'.HO  f-OO 
Another  new  definition  is  intt;gra!  to  tlie 
major  impetus  for  revising  part  ini8.  ,ns 
discu.ssed  aftove  "mtermodal 
container."  Tfie  definition  for 
"interrnodal  container"  n-flecls  tioth  the 
definition  found  in  the  Ir.ternational 
Labor  Organi;iation  (ILOJ  Code  of 
Practice  for  .Safety  and  Heohh  m  Do<  1 
Wf.rk.  (Kx.  1  -n.it  ;jnd  tfie  deJ'.nOior.  , 
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found  in  Intemationcl 
Organization  (ISO)  SlandaH 
Freight  Containers-Termi 
iAA}.  Tills  (Jefinitioii  is  als 
proposed  to  replace  the 
definition  for  "intermodal 
found  in  the  Nfarina  Term 
§i917.2(u). 

ilsf  denniiions  of  "dorkb 
"rnnips",  currfinlly  found 
Terminal  standard,  arG  be! 
ior  l.ongslioring,  as  we'l.  v> 
modificvion. 

C>*r;oin  definitions  cum 
I'M 3  would  be  deleted.  E.-: 
d»Ml;iitic)i7S  r.^ferrir.g  to  tlie 
?)l'U«.lJ.certirii;atjonc'f 
n:.iteti<il  handling  devices 
bpi:aus«  they  wery  superso 
Morine  Terminal  standard, 
dt'lnilion  of  the  temi  "sha 
deleted  as  unnecessary. 
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Subpart  B~Gear  Certificatkjn 

A.  Section  1918.11  Gear  certification. 
.Sin(  e  intiO,  safety  and  heai 
regulations  designed  to  protect 
dock  workers  (with  particul  a 
ve.s.sers  targo  handling  geai ) 
upon  the  documentary  pro<  f; 
and  examinations  niandatei 
International  Labor  Organi 
Convention  32  (Ex.  1-34) 
of  that  Convention,  units  arid 
comprising  ship's  cargo  har  dling  gear 
are  enumerated  and  assigne  d  an  annual/ 
(juadrennial  schedule  of  les|.s/ 
examinations  that  must  be 
attested  to  by  individuals  j 
■■competent"'by  the  nation 
of  the  vessel's  registry.  Alth  > 
signatory  to  that  Conventioi 
States  has  conformed  to  thi 
via  regulation  promulgated 
U.S.  Coast  Guard,  with 
inspect»>d  U.S.  flag  vessels 
OSHA.  ■.\  ith  n>garid  to  forei 
ves.sels  (S1918.12).  The  Co 
promulg.iled  cargo  gear  rpgii  1 
exceed  those  found  in  Conv 
namely  46  CFR  part  91,  that 
safe  and  unencumbered 
U.S.  flag  vessels  trading  at  f( 
On  foreign  flag  vessels  tradi 
ports,  however,  OSHA  has 
responsibility  for  regulating 
enforcing  rules  that  address 
gear  U.S.  longshore  workers 
Under  Convention  32,  pro 
testing'  was  only  required  ir 
before  being  taken  into  .servi  :e. 
Then^after,  components  sucf  as 
d«irritJ;s.  goosenecks,  mast  b  mds. 
derrick  hands  and  any  other  ^iffioilt  to 
dis.»s.semble  fixed  gear,  were  to  he 
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"thoroughly  examined"  every  four  years 
and  "inspected"  every  12  months.  Other 
hoisting  machinery,  such  as  cranes, 
winches,  blo*:ks,  shackles,  and  any  other 
acce.ssory  gear,  were  to  bo  "thorougliJy 
cxsmined"  every  12  months. 

Under  Convention  32.  the  vessels 
i^rgo  handling  gear  was  proof  load 
tested  initially,  and  then  perhaps  never 
again.  After  thjt  initial  test,  such  gear 
received  vorious  degrees  of  visual 
s<:nitiny,  complemented  on  some 
occasions  by  non-destructive  testing, 
i.e.,  a  hammer  test. 

Convention  152,  adopted  June  2.5, 
1979,  require.s  th^it  such  proof  load 
testing  is  to  occur  al  leaat  every  five 
yeais.  and  applies  to  all  ship's  lifting 
appliances.  Within  Article  3  of  the  ntw 
Convention,  the  term  "Ufting  appliance" 
is  defined  as  folloivs: 

Lifting  appliance  cove.-s  all  stationary  or 
ni'ibile  cargo-handling  appliances,  including 
shorn-based  poweropcrdtnd  ramps,  used  on 
sh<jr»;  or  on  board  ship  forsjspending. 
raising  or  towering  ioads  or  moving  from  ont- 
position  to  another  while  suspended  or 
supportwf.  (Ex.  1-5,  pg.2) 

Thus,  the  extent  of  cargo  handling 
equipment  found  aboard  ship  requiring 
testing  and  certification,  heretofore 
restricted  to  .spet;ific  assemblies  and 
components  (i.e.,  derricks,  cranes, 
winches,  etc.)  is  being  expanded  in  this 
proposal  to  include  all  "lifting 
appliances"  under  the  terms  of  the 
newer  ILO  Convention.  This  would 
include  forklifts  and  other  powered 
industrial  equipment  used  to  handle 
cargo  that  might  be  carried  by  a  Ro-Ro 
vessel;  and  elevators  found  on  Ro-Ro 
vessels  used  to  move  cargo  from  one 
deck  level  to  another— in  addition  to 
vessel  cranes  and  derricks.  Under  this 
proposal  in  §1918.11,  all  this  equipment 
would  be  required  to  be  tested  and 
thoroughly  examined  initially  before 
being  put  into  use;  retested  and 
thoroughly  examined  every  five  years: 
and  thoroughly  examined  every  12 
months. 

In  those  situations  where  one 
«  ontainer  is  used  to  lift  another 
container,  using  twist  locks,  then  the 
upper  container  and  twist  locks  become, 
in  effe<:l,  a  lifting  appliance  and  must  be 
certified  as  such. 

Inlt^rnational  Aspects 

As  is  the  case  with  all  Federal 
agencies  whose  regulations  impact 
international  trade.  OSHA  has 
developed  this  proposal  in  light  of 
international  considerations.  Through 
both  law  and  policy,  the  United  States 
has  decided  that  standards-related 
activities  shall  not  unnecessarily  he  a 
harrier  to  trade.  The  Trade  .Agreements 
A.:t  of  1979  (19  U.S.C  2.=i01  et  seq). 


addresses  technical  barriers  to  trade 
with  r«j>ard  to  federal  regulation.  This 
Ad  states  in  Title  19  of  the  U.S.  Codrt 
as  follows: 

§7532.  FEDERAt.  STAMDAROSRELATFD 
ACTIV!r.ES 

No  I'tvitiral  Aopni-y  may  eiign-?,n  .my 
standards  T'.h'nd  ar  livity  that  crcati?<; 
umn;cef;sar>'  ohsticlcs  to  the  fo.'^?ign 
commerce  of  Ih-T  United  States,  •  *  *. 

(DNo.'idisctimiiiatory  treatr.irint.  *  *  * 

(2)  Use  of  i?iipmafio.nal  standards,  — 
(A)  In  general.  •  •  •  par.h  Federal  fi^^iicy,  )t> 
devi;li)ping.st.jnda/ds,  shall  take  iiiio 
(:')nsi!i.;nition  Intcmation.d  standaivi.-:  ;jpd 
shall,  if  appropriate,  base  the  staadajds  •)n 
Iiitornatiijp.il  standards. 

Addilionaily,  and  conscnant  with  this 
country's  position  on  barriers  to 
international  trade,  the  United  Stoics  i^ 
a  signatory  to  the  Multilateral 
Convention  on  ibo  Facilitation  of 
International  Maritime  Traffic  (19t)5) 
(Ex.  1-3).  As  a  contracting  government, 
the  United  States  has  agreed  to. 

*  •  •  Undertake  to  cooperate  in  securing 
the  highest  practicable  degree  of  unifomnty 
in  formaiiiios,  doaimcntary  requin;mcnt,s 
and  procedures  in  all  matters  in  which  such 
unilomiity  will  fadiitate  and  improve 
international  maritime  traffic  and  keep  to  a 
minimum  any  alterations  informalities, 
documontar^'  requirements  Rjid  p.'ocodun's 
necessary  to  mpet  special  requirements  of  .i 
domestic  natur«  (Article  .3) 

Mindful  of  these  international 
aspects,  OSHA  sought  to  formulate  a:> 
acceptable  approach  to  the  vessel's 
cargo  handling  gear  issue,  and  to  other 
issues.  The  Agency  requested  the 
Department  of  State  (Ex.  1-7)  to  present 
OSHA's  tentative  approach  to  all  foreign 
nations  whose  flags  may  enter  U.S. 
ports.  This  exercise  was  conducted  in 
hope  of  as<:ertaining  global  acceptance 
Reports  back  from  responding  foreign 
nations  (Ex.  1-6)  indicated 
overwhelming  support  for  the  Agency's 
opproa«ij  to  these  issues,  and  OSHA  has 
incorporated  it  in  this  proposal.  Most 
notions,  although  stipulating  that  they 
had  not  as  yet  ratified  the  more  re«;i'nt 
ILO  Convention,  indicated  that  national 
laws  recently  ratified  or  those  curr>;nlly 
in  the  legislative  process  were  at  least  as 
strong,  and  in  some  cases  n)ore 
stringent,  than  Convention  152.  In 
consideration  of  this  widespread 
international  acceptance  of  ILO 
Convention  l.''>2's  approach  to  testing 
and  certiTn^ation  of  cargo  gear.  OSHA 
has  decided  to  propose  it  in  this 
revision  of  the  Longshoring  standanls 
The  Agency  is  interested  in  any 
additional  «;omment  on  this  issue  tiiat 
interested  parlies  may  be  in  a  position 
to  offer. 


Subpart  C— Means  of  Access 

Section  10m.21  Canfiwavs  and  other 
means  of  access.  This  proposed  sei  tion 
joins  together  two  similar  sections 
(^1913.11— Gangways  and  §1918.21— 
Gangways  and  Other  .Means  of  Af;cess) 
of  OSHA's  (  urrent  Longshoring  niles. 
Clarity  is  improved  in  that  rules 
addressing  the  same  specific  is.sue  will 
no  longer  be  situated  in  two  different 
subparts  of  part  1918.  As  is  the  r  ase  in 
the  current  rules,  gangway  dimensions 
and  ch.irac:teristics  are  set  out  in 
|*roposed  paragraph  (a)  to  provide  the 
safe  ac;  e.ss  fo  vessels  necessary  for 
longshore  workers.  By  using  a'blend  of 
specifii.diion  with  performam.e  based 
alternatives,  the  proposal  lends  the 
flexibility  needed  in  accommodating 
fon?ign  ve.s.stds.  Language  has  been 
added  that  allows  the  use  of  materials 
that  have  been  developed  since  the 
current  rule  was  written,  as  long  as  the 
material  has  a  .strength  equivalent  to 
tho.se  that  are  listed. 

Proposed  paragraph  (b)  cjimea  over 
lanjjuage  from  the  cun-ent  ndes,  as  well 
as  the  term  "trimmed"  found  in  the 
Joint  Maritinre  Safety  Code  of  ihe  New 
York  Shipping  Association/ 
International  Longshoremen's 
Assoc:iation  (NYSA/ILA  Safety  Code) 
(Ex.  1-2)  part  M,  paragraph  1),  and 
requires  that  despite  changing 
conditions  brought  about  by  tides,  «argo 
operations,  etc..  the  gangway  and  its 
components  must  be  wholly  serviceable. 

Proposed  paragraphs  (c)  through  (k) 
are  similar  to  the  language  found  in  the 
•  urrent  ndes.  Some  paragraphs  have 
been  modified  to  address  .some 
problems  associated  with  the  current 
language.  Paragraph  (d)  has  been 
modified  to  require  a  safety  net  or 
suitable  protection  when  the  gangway 
overhangs  the  water  in  such  a  manner 
that  there  is  a  danger  of  employees 
falling  between  the  ship  and  flie  do<,k. 
The  n(!t  is  required  to  prevent  an 
employee  from  falling  to  a  lower  level, 
rhis  is  consistent  wiih  Il.O'S  "Sr,».  ty 
and  Health  in  Dork  Work."  (E.x.  1-138). 
A  new  pnrngraph  (i)  has  been  added  to 
jiddress  the  hazard  associated  with 
slippery  handrails  and  walking  surfaces 
oil  gangways.  Paragraph  (j)  references 
(51918.92  for  ilhiminafion  requinunents 
on  a  gangway.  In  .summary,  these 
paragraphs  address  the  requirement  for 
••■  .sufe  1,.  -<^,nge  from  the  dock  to  the  de(.k 
f^roposec  paragraph  (1)  recognises  the 
U.S.  Coa.st  C  ;xard's  authority  relating  to 
jurisdiction;; I  matters  aboard  ves.sels 
having  a  cu  rent  and  valid  certifi»:ate  o» 
inspecfio-..  Notwith.standing,  tor  the 
pi</  ^^.'.e  of  this  rule,  if  at:f:ess  is  attained 
other  than  by  the  ve.s.sers  regular 


gangway,  that  access  shall  conform  to 
the  entmjty  of  this  section. 

Propased  §1918.22  carries  over 
language  from  the  current  rules.  Both 
paragraphs  of  this  se<;tion  contain  the 
standard  universal  criteria  for  rope 
ladders,  also  known  as  "Jacob's 
ladders",  namely,  that  such  ladders  bo 
either  double-runged  or  flat-treaded,  .so 
as  to  provide  a  more  substantial  tread 
surface;  that  tiicy  he  well  m.aintained 
and  properly  secu.red  to  available 
fitting.s,  and  that  they  not  be  permitted 
to  hang  from  their  lashing  points  with 
slack  in  them. 

It  is  often  the  case  that  such  ladders 
are  provided  by  the  ves.sel  when  a  more 
traditional  means  of  access  cannot  be 
utilized.  Notwithstanding,  under  the.se 
proposed  rule.s  the  employer  (who  is 
often  a  contractor  rendering  a  service  to 
the  vessel)  must  comply  with  this 
proposed  section  before  employees  are 
permitted  to  use  the.se  ladders.' 

Proposed  §1918.23  also  carries  over 
language  from  the  current  rules. 
Paragraph  (a)  sets  out  (jiteria  for  ramps 
used  to  gain  vehiciilar  access  to  or 
between  barges.  Of  primary  impoiiance 
IS  that  such  ramps  be  of  sufficient 
strength  for  the  intended  load.  These 
ramps  must  be  equipped  with 
sideboards  that  will  prevent  vehicles 
from  falling.  They  must  also  be  well 
maintained  and  properly  secured  during 
use. 

Paragraph  (b)  addresses  employee 
pas.sage  to  and  from  certain  floating 
craft.  Under  favorable  conditions,  it  is 
sometimes  possible  to  pa.ss  to  and  from 
such  ve.s.sels  without  the  aid  of  any 
device.  In  other  than  favorable 
conditions,  however,  this  paragraph  sets 
forth  the  criteria  to  provide  safe  pa.ssage. 
Of  significjjnt  importance  is  the 
exception  included  at  the  end  of  the 
paragraph.  That  exception  recognizes 
practical  difficulties  encountered  on  the 
Mississippi  River  system  in  providing 
traditional  means  of  access  on  all 
occasions.  When  originally  promulgated 
m  1960,  the  longshore  rules  (Ex.  1-39) 
took  no  cognizance  of  these  special 
difficulties.  In  196.5,  the  Ubor 
St.indards  Bureau  published  the 
following  proposed  clarification.  (Ex  1- 
40): 


In  cnicr  to  pnivide  practical  solutions  in 
'.i:Sfs  whe,-p  (.urrent  requin'menis  rannuf  i)e 
met.  1m-(  a(i«  of  local  river  and  h.ink 
(.('nd;!i(m.s  (this  section)  sliould  he  ami:ii<lc<l 
tiv  the  addition  of  a  provision.  (p.760'>) 

A  provision  to  that  effect  was 
published  in  the  Federal  register  in  final 
form  on  M.ty  21,  1966  (Ex  l-;i) 
Historically  (Ex.  1-98).  this  ex.;trpfion 
has  been  biised  on  tidal  and  current 
condition.s  on  the  Mi.ssissippi  system 


(see  definition  at  proposed  §191H.2(.s)). 
OSHA's  experience  has  thus  far 
concluded  that  such  exceptional 
conditions  prevail  only  on  this  inland 
S3.stem;  however,  the  Agency  soI:;:its 
comment.^  from  interested  individuals 
with  other  i.-^ formation  on  this  isi'.ue. 

A  .sctiten.e  has  been  added  to 
proposed  §1924.23(c)  that  requires  i:o 
more  thaii  two  Facob's  ladders  for  any 
single  barge,  rah,  or  log  boom  being  " 
work*'d.  This  proposal  is  consistent 
will)  the  requinmionts  in  §1918.2.'i(.T; 
which  requires  a  maximum  of  two 
access  ladders  in  a  hatch.  The  term 
"gang"  is  u.sed  here  and  several  other 
places  in  this  proposal.  It  refers  to  a 
group  of  longshore  persons  that  are 
assigned  to  a  particular  hold,  deck.  etc. 
on  a  ship  for  the  purpose  of  loading  or 
discharging  cargo. 

A  new  paragraph  (e)  has  been  cdded 
to  thcs  section  to  addre.ss  the  problem 
associated  with  the  lower  rungs  of  a 
Jacob's  ladder  being  crushed  between 
the  barge  and  another  structure  by 
requiring  that  a  spacer  or  equivalent 
means  be  used  to  prevent  it  from 
occurring.  If  the  lower  ru.ngs  are 
crushed,  this  could  cause  an  employee 
to  fall  between  the  barge  and  other  ' 
structure. 

Another  new  paragraph  (0  has  been 
added  to  this  section.  This  paragraph 
requires  the  a  net  or  equivalent 
protection  if  there  is  a  space  between 
the  vessel,  barge  or  other  structure  when 
using  a  Jacob's  ladder  to  prevent  an 
employee  from  falling  into  the  wafpr 

Proposed  §1918.24  combines  the 
current  language  of  the  existing 
longshore  provisions  for  bridge  plates 
and  ramps  wntli  the  terms  that  .ipply  to 
similar  shcreside  equipment  within  29 
CFR  part  1917  (Marine  Terminals 
§1917.124). 

In  the  adoption  of  such  parallel  rules. 
OSHA  hopes  to  erdiance  the  ujiiforinifv 
of  regulation  th^t  is  critical  to  .safety 
performance  both  shipyard  and 
siiore.^ide.  Throughout  this  propos.il.  tlie 
Agency  has  attempted  to  foster  scch 
ujiiformity  and  request?;  comm-;-.ts  .ns  to 
how  tliis  goal  can  be  better  achieved 
Pni-ugraphs  (a)(l)(iv)  and  (h)(ll(v) 
wiiiild  be  revised  to  require  sid.;l)oar.is 
that  i.!^}  nt  least  6  inches  (.  If,  nij  hiuh. 
I  his  h.  ight  is  the  same  as  found  for  bull 
rails  that  v\ere  in  place  at  the  time  of  th- 
effw.tive  date  of  the  Marine  Termii.il 
standard,  found  in  §1917.112.  O.MIA 
believes  ihdt  specifying  :he  height  of  ih.- 
sideboards  « iil  provide  the  ncc('ssar\ 
protei  lion  to  |)revent  vehicles  ..nd 
equipi7!!»nl  from  accidrntly  falimg  off 
the  e.lge.  OSHA  requests  comnient  hoin 
the  public  com  erning  appropriatcnt  ss 
of  the  height  of  the  sideboards.  OSHA 
IS  nl.so  proposing  to  require  the  .same  fi 
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HI',  h  (.16  m)  sideboiinJs 
iiid  rarnps  that  .irt;  ii!  tlit. 
T>irniiiial  staiiciard.  5;  itji 

Hropused  ^1«Ua  25  rot 
current  ret)uin!inen!-  for 
!  Killers  cont.'iinfd  i-t  the 
tongshoring  rul's  with  t 
.tt"«jni7.iiq.  For  R Kid  1 
howpver,  ther»j  is  a  riisiu 
riie  proposed  and  (.urren 
sNjndjrd  which  h.is  to  dt 
;u  ho'.:k  of  the  ladder  run 
ivq'.iiremetit  is  4  in(,!'t:s  ( 
pr!)pn3ed  r.iearanc.e  is  H  i 
vvhii:h  reflects  the  rurrer 

Consistent  with  ILO-i 
tind  Health  in  Dock  VVorli 
OSHA  is  proposing  that 
.jfter  De<:einber  5,  10K1.  ( 
n.O  Convention  152.  Oci 
S-ifety  and  Health  in  Doc 
i.ito  effect),  have  a  6-tn(  h 
clearance  between  the  la 
surface  to  which  it  is  fast 
built  prior  to  De«:ember  5 
however,  may  have  a  4  ii 
'clearance  between  the 
surface  to  which  it  is  fa 
enf:ourages  comment  on 
should  be  noted  where  a 
has  inadequate  clearance 
portable  ladder  could  he 

(rtjnerally.  proposed  Jj 
includes  much  of  the 
for  ladders  with  some  m 
Provisions  have  been 
reference  ANSI  standards 
fiianufactured  portable  la 
are  also  proposed  provisi 
aia'.nt?;nance  and  usage  t! 
to  what  is  in  the  Marine ' 
st-ipdard,  but  are  new  to  ! 

In  p.:irauraphs  §191H.25 
phrase  "positively  Sfcnrt 
shifting  or  slipping"  has 
to  'positively  secured  or 
shitting  or  slipping  vvhilu 
(h.i.'ige  acknowledges  tha 
lu.iy  hold  a  portable  lad  J 
while  another  worker  is  ( 
Lidil^^r  in  situations  wher 
...innot  be  secured  and  is 
f.iiH  PMA-CLVVU  .S.ifetv  G 
(F^   1-143). 

In  dddition,  for  the  pu 
Jantying  paragraph  (e).  \ 
employer  can  demonstrai 
employees  can  safely  uso 
ro  climb  in  and  out  of  the 
r«ferred  to  as  "safe  cargo 
strjight  ladder  is  not  ne<:i 

H  iragraph  (j)(8)  on.  lad 
acknowledges  that  whilt. 
m.-iy  not  have  slip-resista 
can  tie  readily  secured  by 
ic.  place  to-prevent  slippi 
wiwxx  being  ii.sed 
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Subpart  D — Working  surfaces 

OSH.\  i:i«arly  understands  tfiat  many 
of  the  frilling  haz.-irdsiid(ires.si-d  in  jiart 
by  this  aihl  other  subparts,  represent 
working  envirynmer.ts  ar»d  phy.sical 
cha.'-acferistics  no  longer  oii-^erved  witt. 
the  typt-  ti("  frotjuency  >A'V\  w;is  the  case 
wiien  thecurrenl  Longshoriiig  rides 
we.i-e  las?  revised  Nonetiieless 
<:onventioiial  cargo  hacdiing  methods 
►ogetiiei  wiih  more  tiaditiona!  ves.sel 
designs  ar>?  .sf<!;  encounter^;d  at  Lf.S. 
ports.  For  this  reason,  OSHA  proposes 
to  retain  current  provsioiir.  that  still 
haveap(ihi:ation. 

As  .11!  tr.xai:ip!e.  proposed  «iiy  l8.,Tl|c) 
prohitiits  e!t;'M<  vei-s  from  allowing  work 
to  be  conC.'.ec'  on  surfaces  comprised 
of  mis.sing,  bn.^.en  or  poorly  fitting 
hatch  covers.  Currently,  it  is  relatively 
rare  to  experience  a  vest^el  trading  at 
U.S.  ports,  fitted  with  the  type  of 
removable  hatch  covers  this  provision 
addresses.  Despite  that  rarity,  such 
situations  do  arise 

Proposed  «>  iqi8.31(d)  prohibits  the 
placing  of  poorly  fitting  hatch  covers 
and  hatch  beams  that  would  constitute 
a  work  surface.  As  a  practical  matter,  it 
IS  rare  to  see  vessels  at  U.S.  ports  fitted 
out  with  hatch  beams.  In  those 
instances,  however,  identifying  marks 
are  usually  permanently  fixed  to  such 
equipment.  Those  marks  correspond  to 
marks  found  on  receptacle  fittings  on 
the  vessel  proper.  In  all  ca.ses. 
notwithstanding  the  presence  of 
corresponding  marks,  the  employer 
must  make  sure  that  all  hatch  beams 
and  covers  are  .seated  securelv. 
providing  a  strong  and  stable  work 
surface 

Fropostd  sj  1918.32(a)  carries  over 
language  from  the  current  Longshcring 
rule.  Frequently  cargo  must  be  landed 
on  tenspo'-ary  surfaces,  ge.nerally 
presented  by  other  cargo  s!ovvs,  prior  Id 
Its  uUiHiaie  place  o!  rc.^l.  When  this  is 
so.  it  IS  important  that  employees  have 
enough  a.-aibhle  space  fo  work  in  safety 
upon  -.utii  .J  surface,  and  that  the 
teniponry  table  is  strong  enough  to 
safely  support  the  loads  being  imposed 
There  arv"  obviously  many  strength  and 
•iizt:  possibilities,  which  will  be  dictatt-d 
by  the  size  and  weight  of  the  drafts 
being  landed. 

Propost^d  ?!  i918. 32(b)  has  been 
revised  to  address  changes  that  have 
occurred  in  technology  and  work 
practices  Employees  working  on  the 
tops  of  i:ontainers  are  now  covered  by 
f;jl918  H5(j).  Container  top  safety.  (For  i 
hill  discu.ssioji  see  the  preamfile  to 
tjl9l8.85(j)  below)  When  employees 
working  in  cargo  holds,  are  exposed  to 
Jails  of  more  than  8  feet  (2.4  m).  the 
wlge  of  the  working  surface  must  bf; 


guarded  by  a  safety  net,  or  must  be 
otherwise  rendered  salV'  (such  as  bv 
providing  guardrails  tir  hdl  arrest 
systems)  to  prevent  employee  ir;|t:rv  U 
shoiild  iw  noted  that  pr':{)Osed 
Sl^nH.'l2|bl  do-  s  iJ'jI  iiu.!udeeii.i!'.tvi!.-s 
uorking  on  the  top  nf  inte.-^modnl 
i.oT'.t-iM'.ers  in  a  hold  as  this  is  a!.s<> 
rovered  under «?  I'tlH.K'if.j) 

Of  prime  importance  is  th:it  thr  :r.'tf.'it 
of  this  provision  is  .satisfied,  rath*  r  thou 
providing  just  the  appearance  of 
ciimpiiaiKe  Many  tinu  s.  partitclrirly 
wh<:[i  saf^'ty  nets  Itave  b«en  rigged,  they 
have  been  allowed  to  become  vorv  slack, 
and  hjve  sometimes  been  secured  only 
at  their  top  ends  Ttie  impropet  rigging 
of  snft'ty  nots  compromises  or  evt-n 
.ij.iioves  the  protection  provid^-d  to 
falling  employees.  In  these  very  critical 
fall  hazard  situations,  this  provision 
insists  that  fully  considered  precautions 
are  taken.  The  Pacific  Coast  Marine 
Safety  Code  (PCMSC)  Rule  1016  (Ev   1  - 
145)  is  very  similar  in  constniction. 

This  paragraph  has  also  been  revised 
to  distinguish  between  the  purpose  and 
use  of  vertical  safety  nets,  which  rise  at 
right  angles  at  the  perimeter  of  a  work 
surface  thus  preventing  employees  from 
falling,  and  trapeze  nets,  which  are 
designed  to  be  placed  horizontally 
below  a  raised  work  surface  to  prevent 
falling  employees  from  striking  the 
surface  below.  Additionally,  this  section 
requires  that  any  nets  used  for  purposes 
of  fall  protection  meet  the  applicable 
requirements. 

Proposed  Sj  I9l8..1.t(a)  and  (b)  are 
<  jrried  over  from  the  current 
Longshoriiig  rules.  As  the  hearlir.g  oi 
this  section  indicates,  these  provisions 
.jddress  the  safe  performance  of  work  on 
or  around  deck  (-.wds  Provisions  for 
work  performed  by  employees  atop 
der.k-stowed  interrnodal  containers  wili 
he  found  at  proposed  ^I918.85(j). 

OSH.\  is  proposing  to  change  the  titl»' 
Hid  text  of  «)19ia.34.  The  current  title 
ot  this  section  is  "Skeleton  decks  ' 
OSfJ.A  has  consulted,  with-jut  success. 
ra:merous  individuaia  from  the 
maritime  comiiiuuily  and  re.sean  hfd 
sc'verd  maritime  publications,  ' 
textbooks.  ».tc.  in  ati  effort  to  define  th.- 
terms  "skeleton  deck"  and  "mechano 
dec  k  ■  OSHA  feels  that  the  use  of  these 
terms  an<.l  the  practice  of  working  cargo 
on  these  particular  types  of  decks  are 
obsolete.  Since  the  hazards  remain  even 
though  those  terms  do  not,  OSHA  is 
proposing  to  change  the  title  of  the 
section  to  "Other  decks"  in  order  to 
group  unique  or  uncommon  decks; 
using  generic  language  to  address  th;-- 
hazards  associated  with  landing  cargo 
on  such  decks  that  are  not  designed  for 
sui  h  use.  OSHA  encourages  the  public 
to  <  itmment  on  whether  the  terms 


"sketetoo  deck"  and  'mechano  d«ck'* 
should  be  kept  in  the  text  of  rhe 
stajidard  and  on  whether  thjsse 
provisions  are  neeessai^. 

Proposed  §1918.35  addresses  hazafdbi 
longshore  workers  face  when 
condu<:ting  operations  around  open 
.      v,;eatfa«  deck  hatchways.  Vessels  callijig 
at  U.S.  ports  are  of  varied  designs  and 
capabiliiies.  Some  vessels  have 
coamings,  which  are  the  vertical 
structure  that  surrounds  the  hatch 
opening  on  a  ship,  that  are  siibst^mti^lly 
higher  than  the  propo-sed  section's 
minimum  acceptable  range  (36  to  42 
inches)  (.92  to  1.07  m)  ol.her  vessels  may 
have  no  hatch  coamings  at  all,  fjut  rather 
flush  decks  or  dw:ks  with  an 
ahbruviated  sill,  which  present 
siibstanlial  fall  hazards  fo  longshore 
workers.  On  such  vesfseJs,  when  workors 
work  amend  the  perimeter  of  open 
hatchways,  appropriate  guarding  must 
be  provioed.  This  proposal  stipulates 
tliat  taut  lines  or  guardrnila  attaining  tf>e 
accttpfable  range  be  ere«;ted  en  aJlbut 
the  workiijgside  ol  the  hatch.  This 
proposal  irtiruialies  that  stanchions  or 
uprights  us«;d  in  their  constniction  be 
supported  or  sef.-ured  in  a  manner  thaf 
wiU  prevent  them  from  coining 
accidentaJly  loose. 

Proposed  §19ia.37  adttres-sos  the  fait 
hazards  assoi-iaJed  with  working  on  the 
de«:ks  of  lighters  and  barges.  Proposed 
paragraph  [a]  refai.ns  language  from  the 
current  ruJe.  It  prohibits  the  use  ol 
marginal  (Je.ss  than  3  leel  (.92  m).w.»i*j' 
deck  spax:e  along  the  sides  of  covered! 
lighters  or  barges  on  aJf  wich  vessels 
having  t:oainings  over  5  feet  ft.H  m> 
high.  Alternately,  an  employer  nrnst 
provide  a  taut  handkne  or,  as  n  most* 
often  the  cjse,  the  vessel!  must  b.<>  fitted 
with  a  Sfirviceabte  grajj  rail. 

Proposed  paragraph  (b),  .iteo  retains 
language  from  the  ciineiit  nale.  It 
prohibits  working  or  walking  on 
un.sotjnd  swrfacHs.  This  r^^n  be  a 
particiilarfy  important  ccosideraCioa  on 
barges,  m  that  powered  iTidustriaJ  trucks 
are  oflc-n  brought  aboard  to  ijssist  tix 
ojiorations.  Ihe  propostid  nxle  requires 
a  visual  check  of  such  de<.:ks  before 
loading  operations  begins  If  diinng  the 
course  of  discharge  opera?i*>ns  an  uj^safe 
s:irftj«;e  is  dis<:overed,  imyvit  mmt  be 
discontiauwi  lartif.  pnA»H:\hni  measures 
are  liikca  f?;uc:b  a.s  bridging  the  unsafe 
.surface  wiihsle<?l  plate  or  tvirricading* 
de<:k  scrfion  deemod  unsafe) 

Proposed  §»91H.3.«^,a^  we.Uas 
?V191».):H  tilled^  "!rg  Gper.ifi«n.-j"  an 
entindy  new  w.>i.,;jons  ncUJrerising  log 
loading  operali^jris  amd  n-flecT  cnmuit 
i  lid  iislry  pra«:ticH.  Section  T9TH.3a  i* 
ba.scd  on  RjiU>s  «540  snd  641  ^rf  the 
PCMSC  IEji.  t  -14.U  on  a  report  on  Hog 
oi)eratioiw  snbmilled.  to  ( )M't.A's 


Marirtme  Safety  Stamferds  Office  by 
Region  X  (Ex.  1-146);  and  attaining 
video  on  log  operations  produced  by  the 
PMA  andlLWU  (Ex,  1-147).  Loadiiig 
logs  from  water  presents  very  serious 
falling  and  drowning  hazards.  Thus, 
safe  walking  working  surfaces  are 
extremely  important  to  longshore 
workers  who  are  positioned  offshore 
during  log  loading  operations.  Sound 
footing  is  essential  during  access  to  and 
while  working  on  log  raOs,  whi<;h  are  in 
fact  the  cargo.  The  proposed 
requirements  provide  for  safe  access  to 
the  worksite  and  a  safe  working  surface 
an;a.  The  working  surface  muust  be  wide 
enough  to  allow  6jr  stable  footing, 
.seciindy  fastened  together,  and 
substantial  enough  fo  support  the 
weight  of  the  employees  on  it.  O.SHA 
has  concluded  that  the  basic 
requirements  for  providing  such  safe 
surfaces  should  be  includec   n  this 
rulemaking,  and  seeks  comment  on  their 
i;oniplefeness. 


Proposed  S1918.41  addresses  coaming 
t:learan«:esand  provides  requirements  to 
prote<;t  longshore  workers  from  fall 
hazards  and  from  being  sfnj<:k  by  falling 
targo  during  the  process  ef  opening  up 
and  (losing  hatches.  Proposed 
paragraph  (a)  addresses  weather  deck 
ctearances.  When  a  smooth-.sided  deck 
load  is  stowed  within  3  feet  (.92  m)  of 
the  hjtf.h  coaming,  and  the  available 
coaming  beigfet  is  <24  inches,  a  taut 
haiidline  shall  be  provided  so  that 
employees  ara  able  to  safely  remove  or 
replace  hatch  beams  and  rovers.  Similar 
language  covering  such  situations  fa 
found  in  the  ^fYSA,/ILA  Joint  Maritime 
Safety  Code— j»rt  C/Ruie  38  (Ex.  1-2) 
and  the  PCMSC-Rule  1007  (Ex.  1-145). 
Throughout  this  proposal,  OSHA  h.is 
specified  that  "taut"  hues  or  "taut" 
handrails  or  guardrails  be  provided  ii) 
lairtaiTi  situations  where  available' 
walking  or  working  sp-3«;e  i,«i 
«:ompromised  because  of  inevitable 
stowage  or  vessel  design  consid'eratiniw. 
In  using  the  term  taut,  as  with  other 
terms  commonly  encountered  fn 
maritime  safety  codes.  OSHA  is  u.s»ng 
language  whir.h  is  fiamiliar  in  (jio 
iiiifustry  imrier  rurrenr  prarlicrs.  Where 
necessary,  OSffA  i«  prnpcsiDg 
definitions  fiir  variijus  terms  usi;d  in  the 
liroposi'd  .standards,  fijoTistirj  that  fhe.s«i 
terms  are  uniformly  understood.  Tah«f 
rts  <;le.ir  a^  [(ossibfe  with  regard  to  its 
int;;i;ti«;n  in  'itiii^ing  the  tenn  'taut"  in 
conneHf  itin  with  the  siibji.r.l  linos, 
haiidraifs  mti  gTiar(Jr.tils,  fh'T  Agen«:y 
states  tb.il  "tJiut"  conir)t<;s  tii^hily  and 
secictdy  drawn,  and  as  length  md 
«list;«ire  m:vy  wanrinf,  .srcun'ly  f.isfnin'if 


at  intervals.  The  idea  behind  providing 
these  taut  lines,  etc.,  is  to  allbw  an. 
employee  to  rely  on  these  objects  in 
maintaining  or  regaining  a  stable 
balance  in  a  constrained  work  area. 
Generally,  guardrails  successfully 
serve  their  purpose  when  their  height 
can  stay  within  a  serviceable  range  (42 
to  36  inches)  (1.07  m  to  .92  m).  "Taul" 
handrails  and  "taut"  lines,  however,  are 
sometimes  required  to  be  fitted  to 
objects  and  structures  of  varying 
dimensions  (such  as  deck  cargo  and  the 
sides  of  covered  lighters)  for  the 
purpose  of  enabling  an  employee  to 
maintain  balance  and  footing. 

Proposed  paragraph  (b)(1)  addres.ses 
intermediate  dei:k  hatchway  clearan**, 
and  requires  that  a  3  fool  (.91  m)  dear' 
work  area  be  provided  between  stowed 
cargo  and  hatch  coaming  at  both  sides 
and  one  end  of  hatches  with 
athwartship  beams,  and  at  both  ends  of 
hatches  with  fore  and  aft  beams,  while 
employees  are  engaged  in  opening  or 
closing  the  hatchway.  Proposed 
paragraph  (b)(2)  makes  it  dear  that  the 
3-foot  t.9l  m)  working  surface  und«r 
proposed  paragraph  flj)(i),  is  not 
required  when  a  fall  hazard  i.s  not 
present.  Proposed  paragraph  (b){.3) 
recognizes  that  fitted  gating  over- 
decking,  such  as  the  type  used  in  some 
perishables  trades,  istn  b»  con.sidered 
part  of  the  ai;tiial  deiJi  or  working  spac-e 
(for  the  purposes  of  assessing 
<;ompIia,]«;e  with  proposed  patagnjph 
(b)(1)),  if  they  are  properly  piaiv-wd 
within  the  3-foot  clcar-'-m^  area  and  i.t 
they  are  in  good  condition  Ifiwsh  fitting 
and  presenting  a  level  work  surfa<;e)i 
OSHA  has  dropped  the  reference  t« 
"banana"  gratings  be«ause  OSHA  fi^U 
it  is  on  unnecessary  referen«>}. 

Proposed  paragraph  (c)  would  rei^nire 
grab  rails  or  taut  hand  lines  to  be 
provided  where,  beiause  of  wing-sp.w« 
stTuclures  or  spare  parts  storage, 
coaming  rleamm  e  is  minimized. 
Proposed  paragraph  (d)  advises  that  this 
proposed  set.tion  is  inapplicable  in 
sit:i,?tions  that  j-ermit  the  opejiing  and 
closing  of  hatches  without  oinpinymiH 
having  to  placw  or  iryriove  individuaf 
sections  manj/ally.  It  lautions,  however, 
t.bat  whei;?;ver  the  3-f.->ot  i  learance  is 
lacking,  cargo  which  is  likely  to^shilt  or 
fall  must  be  lil««:ki;d  or  otherwise 
nt.stmi.iijd'.. 

Proposed  !i191?5.42,  snuiUi  to 
?)l'Jia.4  1,  i.s  t;,ifru:d  ovei  siibt>t-iu<!k«j!y 
in  its  ei(lin:«y  frum  tf;,,  ccum;nt 
longshoio  n. Ics.. although  some  e.i .1  iug     , 
has  bien  «ione  Cfjr  cLirily.  Pri)vi.sio!is  iu 
this  section  a«!drf;s.s(!S  the  hay.ird.^ 
.itsMX  'ated  with  ii.indl.ng  h.r.ch  l).i^!u.s 
and  {Ktntoons,  •j.Kjhas  Lllinj^  iijJo  tiwi 
batch  or  Uiiug  stiiu:k  by  ttie;^.' 
romovable  it.-ins.  Fquivalent  ruliw,,-,,, 
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Federa 


be  found  on  section  2  of  1  le  PCMSC  (Ex. 


1-145)  and  parts  C  and  C 
ILA  Joint  Maritime  Safety 


I).  In  summary,  it  is  prop  Dsed  that  hatch 


bfcam  and  pontoon  bridle 
t.nough  to  easily  fit  their 
points.  Hatch  beam  hridli 
equipped  v.ith  attachmei 
cannot  become  atxide.Uii 
such  as  toggles.  Ponioop. 
required  to  have  the  appi 
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; be  long 
iltachmenl 
5  must  be 
t  dev  ices  that 
ly  di.slodged, 
;ridles  are 
jpria'e  number 


of  *he  cover, 
evented  from 
or  the 


of  legs  to  conform  to  the  (  esign  of  the 
r.over  All  such  legs  must  bn  utilized 
when  lifting.  If  all  legs  of  3  bridle  cannot 
be  used  due  to  the  design 
the  spare  leg(s)  mu.st  be  p 
free  swinging.  Finally,  as 
construction  of  these  bricies,  OSHA 
requires  that  for  proper  n;  snual 
guidance,  at  least  two  leg:  be  fitted  with 
a  fibre  rope  lanyard,  and  i  hat  the  bridle 
end  of  the  lanyard  (the  er  i  attached 
directly  to  the  bridle)  be  (  instructed  of 
chain  or  wire  rope. 

Proposed  §1918.43  isg!  nerally 
carried  over  from  the  cun  ?nt  longshore 
rales,  with  some  changes  riade  for 
clarity,  a  revision  to  paraj  raph  (j).  and 
the  addition  of  a  new  par;  graph  (i). 
Provisions  in  this  section  jddress  the 
hazards  associated  with  h  indling  and 
stowing  of  hatch  boards,  1  afch  beams, 
and  pontoons,  such  as  fal  ing  into  the 
batch  or  being  struck  by  ii  nproperly 
stowed  item.s.  Similar  req  iirementsare 
found  in  Section  X  of  the  'CMSC  (Ex. 
1-145).  part  O  of  the  NYS  \/ILA  code 
(Ex.  1-2),  and  ILO  Conver  lion  1,52. 

!n  revised  paragraph  (j),  tarpaulins 
may  be  used  to  reduce  the  du.st 
emissions  o!  iu.-lk  cargoes  nstead  of 
night  ten>s  if  the  ves.sel  lai  ks  cargo  gear. 
In  these  situations,  OSHA  requires 
positive  me.'irs,  such  as  p!  icards  or 
barricpclcs.  be  tof.en  to  pre  /en? 
emp!o>f 'iS  im.n  v,alking  r  n  tiie 
t.irpaijii,;  (h:it  i:;  covering  ,  n  open  or 
partial'v  v.ptn  h^'ch.  Verb  i!  vvErnines  or 
ii'strui  -o!;s  di.  mn  satisfy  this 
provis'C-. 

A  nnv  n^;r•l■-v:  ph  (i)  is  h  •:ii;4  propos.'.>d 
to  adci.--  -^  ;hp  ;:ri7..'irds  of  i  n-;f,.,ured 
materi  lis  faili-i:  I'om  hati  i  covers 
wUen  -iiey  iir<»  i-fing  move  ;  'jv«irhead. 

SubpnrtF—Vr >.:■>(!<;  Con^i  Hnrdling 

Prc:iostJ  subpnrfF  won  d  apply  to  ail 
gear  .rul  rqi'^pmeM  used  i  i  cargo 
handiin;j  tiiat  is  tl<e  prope:  !y  of  the 
ves.sel.  r.\an:p!es  of  this  t>  -ye  of 
equipment  ( an  include  en.  nes.  derricks, 
specialized  bridles,  winch  s,  wire  rope, 
and  shackles.  This  subpart  addresses 
hazards  associated  with  th  ;  u.se  of  that 
gear.  This  would  include  s  jch  hazards 
as  using  faulty  gear,  overlosding  or 
improperly  rigging  cargo  g  lar,  or 
improper  operation  of  cargo  gear,  which 


can  result  in  serious  injury  or  death. 
(Set?  Ex.  i-103.) 

Proposed  §1918.51  contains  general 
requirements  that  apply  to  all  cargo 
handling  equipment  that  is  pennaner;lly 
attached  to  a  vessel. 

Proposed  paragraph  (a)  stipulates  that 
the  safe  -.vorking  load  of  the  gear, 
whether  marked  on  the  lifting  appliam  e 
itself  or  specified  in  the  required 
certitlcates'gear  register,  shall  not  b<? 
excf'eded.  Proposed  paragraph  (b) 
requires  that  each  component  of  ship  s 
cargo  handling  gear  be  inspected  by  the 
employer  bt-fore  use.  and  at  intervals 
durin^;  u.se.  This  requirement  is  morv 
clearly  worded  than  the  existing 
requirement  by  specifying  the 
employer's  obligation  to  perform  a 
visual  inspection.  Also,  this  new 
language  more  closely  parallels  the 
shoreside  requirement  found  in  2^1  CFR 
1917.42(e)(2).  The  paragraph  ah^o 
prohibits  the  use  of  unsafe  gear. 
Proposed  paragraph  (c)  provides  criteria 
for  splicing  wire  rope  and  for  wire  rope 
configuration  characteristics. 
Additionally,  the  paragraph  conforms 
the  Lonj'shore  regulations  to  some 
(urrent  use  criteria  for  wire  rope  that 
appear  in  OSH.\'s  rules  for  the 
shoreside  aspect  of  marine  cargo 
handling  (Marine  Terminals— 29  CFR 
pflrt  1S17).  Proposed  paragraphs  (d),  (e), 
and  (0,  also  parallel  the  shore  side  rules. 
OSHA  believes  that  the  new  language  in 
this  section  enhances  the  safety  of  the 
worker  in  several  ways.  In  paragraph  (cj. 
new  and  more  stringent  requirements 
are  proposed  for  wire  rope  that  is  part 
of  the  ship's  cargo  handling  gear.  In 
addition,  the  new  provisions 
(paragraphs  (d),  (e).  and  (f))  set 
replacement  criteria  for  wire  rope  slings, 
naturni  and  synthetic  fibre  rope  shngs. 
synthetic  web  slings,  chains  and  chain 
slings,  none  of  which  are  addressed  by 
the  existin"  standard. 

Proposed  §§191!i..-)2.  1918.53,  and 
1<''13.S4  and  nil  adJit^-^s  the  subject  of 
rigging  and  operaviii.^,  '.  ^ssels  cargo 
hr.ndiir:g  gear.  Bviina  large,  the 
rcqinrements  of  ;hi  >t^'  sections  are  found 
in  the  e.-visting  ru!r   ^ome  lanyuagt- 
modificx'tions  hri.-  b  an  made  to 
enhance  cicirity.  hi  aiidtlion,  some 
paragraphs  h-avn  r.«'v.-  language  that 
enhn.ices  the  u 'df-rsLinding  of  the 
provision  whir^,  pr.ii:!Otesgreatf:r 
compliance  ao'^  '\:st.  >  enforcement 
burdens.  For  eKuiiiple.  proposed 
§191 8.53(e)  adds  to  tlie  existing 
reporting  requirr.iient  of  a  defective 
winch,  the  follou:;-.g  requirement  "... 
and  the  winch  siiail  not  be  used  until 
the  defect  or  malfunction  is  corrected." 
Similarly,  paragraph  (i)  adds  a 
monitoring  requirement  during 
operation  and  (k)  removes  a  feasibility 
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exception  based  on  design  that  is  no 
longer  ne<:essary  today  due  to 
fechnological  improvements! 

OSH.\  wishes  to  raise  the  issue  and 
•olicit  comment  from,  the  public 
regarding  whether  or  not  to  delete 
§  19 IH. 52(b).  This  paragraph  addresses 
the  use  of  chain  topping  lift  stoppers 
and  danip  type  stoppers  that  are  u.<ed 
to  Uianualiy  lower  and  raise  the  boom 
This  method  of  topping  the  boom  is  a 
potentially  dangerous  operation  and  ha>. 
been  largely  replaced  by  the  use  of 
elwrtric  topping  lift  winches,  which  do 
MOl  require  the  use  of  stoppers. 
Howevtr,  OSHA  understands  that  as  a 
result  of  the  breakup  of  the  Soviet 
L'nion,  vessels  which  had  not  been 
allowed  to  sa-l  into  the  U.S.  because  of 
rt^strictions  placed  on  Soviet  bloc 
f  ountries.  are  now  calling  on  various 
ports  of  the  United  States.  In  some 
cases,  the.se  vessels  are  old,  and  have 
types  of  cargo  handling  gear  th.?t  had 
been  largely  replaced  by  more  modern 
gear.  In  light  of  this  occurrence.  OSHA 
solicits  public  comment  on  this  issue. 

A  new  paragraph  has  been  «dded. 
Sil91H.54(a).  that  addresses  the  hazard 
associated  with  the  poor  practice  of 
rigging  guys  or  preventers  so  that  they 
chafe  against  other  guys,  preventers,  or 
stays.  This  practice  can  cause  the 
vessels's  cargo  gear  to  fail  as  the  chafing 
(;an  cau.se  the  wires  to  separate.  This  can 
lead  to  serious  injury  or  death  as  the 
gear  and  cargo  fall  down  on  the  deck  or 
into  the  hold. 

Proposed  §1918.55  covers  deck  cranes 
permanently  affixed  to  a  vessel.  The 
existing  rule  only  addresses  one  of  the 
hazard.-. — the  guarding  of  the  swing 
radius.  Tne  new  requirements  more 
complett  ly  address  the  hazards 
en^.ou/itered  in  the  use  of  ships  cranes. 
These  rules  become  necess;!rv  dui^  to  ll;t: 
widespread  replacement  ot  winches  and 
l;oo!r.s  by  ship's  cranes  on  newer 
vesseis.  In  addition,  the  new  provisinns 
<  !os'_ly  parallel  similar  shoreside 
requirements  in  part  19:7  .ind  othiT 
OSHA  crane  standards 

This  section  prohibits  :he  use  ot 
cranes  which  develop  a  visibie  or 
known  defect  that  impa<  ts  on  its  safe 
optr.aiion.  In  addition,  "^t^  operator's 
position  must  be  well  n  ,;  iiained,  with 
good  visibility  provided  'rirough  the 
operator  cab's  glass.  During  capgo 
operations,  areas  that  art-  within  the 
swing  radius  of  the  bodv  o!  revolving 
cranes  and  are  accessiblV-  td  employees 
must  be  guarded  to  prevvTit  an  employee 
from  being  caught  between  the  body  of 
the  crane  and  any  fixed  structure,  or 
between  parts  of  the  crane.  Paragraph  (c) 
of  §1918.55  also  addresses  the  danger  of 
employees  being  caught  between 
shipboard  gantry  cranes,  such  as  would 


be  found  on  a  LASH  (Lighter  aboard 
ship)  vessel  or  a  self  contained 
container  ship,  and  fixed  structures  on 
deck  along  the  path  of  the  cranes  travel 
(Ex,  1-10«,  cases  26  and  27). 

Crane  brakes  must  be  monitored 
throughout  the  workshift.  If  thev  are 
unable  to  hold  the  load,  the  crane  must 
not  be  used.  If  cranes  are  used  in 
tandem,  a  designated  person  (see 
definitions)  must  direct  the  operation 
with  special  emphasis  on  positioning, 
rigging  and  movement. 

Subpart  G— Cargo  Handling  Gear  and 
Equipment  Other  than  Ships  Gear 
Proposed  Subpart  G  applies  to  all 
cargo  handling  gear  utilized  in  cargo 
operations  that  is  not  part  of  the  vessel 
(ship's  gear).  Proposed  §1918.61  is  very 
broad  in  its  coverage.  In  paragraph  (a)  it 
stipulates  that  all  gear  and  equipment 
brought  aboard  a  vessel  must  be 
inspected  before  and  during  its  use  by 
the  employer  or  a  designated  person  to 
determine  its  condition.  If,  upon 
inspection,  an  unsafe  condition  is 
found,  tlie  gear  must  not  be  used  until 
deficiencies  are  corrected. 

Proposed  paragraph  (b)(1)  is  carried 
over  from  the  current  longshore  rales 
and  requires  that  the  Safe  Working  Load 
(SVVL)  of  the  gear  not  be  exceeded. 
Proposed  paragraph  (b)(2)  is  new.  This 
paragraph  requires  the  marking  of  the 
SWL  on  special  stevedoring  gear  with  a 
safe  working  load  (SWL)  of  over  five 
short  tons.  OSHA  believes  that  this  is  a 
basic  requirement  (Ex.  1-151),  and  that 
most  gear  in  use  is  already  marked  with 
the  SWL  on  it. 

Paragraph  (c),  which  is  similar  to  the 
current  language,  stipulates  that  the 
weight  of  any  article  of  stevedoring  gear 
that  e.xceeds  2.000  pounds  (1  short  ton) 
must  be  plainly  marked  with  the  weight 
of  that  article  before  being  hoisted  by 
the  ship's  gear.  Examples  of  such 
stevedoring  gear  are  container  handling 
lifting  frames  and  certain  multi-point 
engagement  bridles.  It  is  important  to 
consider  the  weight  of  such  articles 
when  evaluating  safe  working  loads  of 
the  ship's  cargo  gear. This  is  because  the 
weight  of  the  gear  must  be  added  to  the 
weight  of  the  load  being  lifted  to 
determine  the  actual  load,  which 
together  cannot  exceed  the  SWL. 

Proposed  paragraphs  (d)  and  (e) 
remain  unchanged  and  address 
certification  and  certification 
procedures. 

Proposed  paragraph  (0  addresses 
special  stevedoring  gear  fabricated  of 
components  that  are  not  common,  off- 
the-shelf  type  items.  For  example,  gear 
room  constracted  spreader  bars  for 
heavy  lift  cargo,  special  lifting  devices 
for  unique  pieces  of  cargo,  or  bar  pallet 


bridles  will  have  some  components  that 
are  not  marketed  or  purchased  with  a 
specific  cargo  handling  use  in  mind. 
Such  certification  must  be  performed  in 
accordance  with  paragraphs  (d)  and  (e) 
by  an  agency  accredited  by  the 
Department  of  Labor  under  29  CFR  part 
1919  before  being  put  into  use.  Also,  all 
mtermodal  container  spreaders  that  are 
supplied  by  the  stevedore  for  hoisting 
afloat  shall  be  similarly  inspected, 
tested,  and  certificated.  Special 
stevedoring  gear  with  a  SWL  of  five 
short  tons  or  less  can  continue  to  be 
inspected  and  tested  as  a  unit  by  a 
designated  person. 

OSHA  is  also  proposing  that  all  cargo 
handling  gear  covered  by  §1918.61  (f) 
with  a  SWL  greater  than  5  short  tons  be 
inspected  and  proof  load  tested  every 
four  years  in  accordance  with  the  chart 
found  in  paragraph  (f)  of  this  section. 
This  inspection  and  proof  load  test  may 
be  done  by  an  agency  accredited  by  the 
U.S.  Department  of  Labor  luider  29  CFR 
part  1919,  or  it  can  be  done  by  a 
designated  person. 

This  change  to  the  existing  longshore 
regulations  parallels  similar 
requirements  found  in  29  CFR  part 
1917.  Marine  Terminals.  For 
consistency  between  the  two  parts. 
OSHA  is  proposing  in  this  rulemaking 
to  change  §1917.50(b)(5)  to  reflect  the  5 
long  ton  exemption  that  is  being 
proposed  in  §1918.61  and  to  require  the 
periodic  testing  of  special  stevedoring 
gear  and  container  spreaders  every  four 
years  by  a  designated  person,  shoreside 
as  well  as  shipside. 

OSHA  feels  that  this  will  provide 
additional  protection  for  those 
employees  that  use  special  stevedoring 
gear  and  will  eliminate  any  confusion 
that  may  currently  exist  by  requiring 
special  stevedoring  gear  with  a  SWL 
greater  than  five  long  tons  and  spreaders 
supplied  by  the  employer  to  be 
inspected,  tested,  and  certificated 
whether  it  is  used  by  shore-based 
material  handling  equipment  or  by 
cargo  handling  gear  afloat. 

Proposed  §1918.62  covers  all 
miscellaneous  gear  that  is  not  part  of 
ship's  gear,  such  as  all  slings,  shackles, 
hooks,  blocks  and  pallets  (loose  gear), 
employed  aboard  a  vessel  for  use  in 
cargo  handling  operations.  The  hazards 
addressed  by  this  section  are  those 
generally  a.ssociated  with  an  employee's 
being  strack  by  falling  objects,  i.e. 
dunnage,  gear  or  cargo,  when  the  gear 
fails.  The  provisions  in  this  section 
helps  to  assure  that  loose  gear  used  in 
the  longshoring  operation  is  both 
adequate  in  strength  and  size  and  in 
good  enough  condition  to  safely  perform 
the  operation.  To  foster  uniformity,  the 
Agency  proposes  the  same  requirements 


for  miscellaneous  gear  as  required  in 
shoreside  cargo  handling  at  29  CFR 
1917.42.  (See  46  FR  4194  and  48  FR 
30895  for  a  full  discussion  of  the 
rationale  for  these  provisions.) 

OSHA  proposes  a  comprehensive 
system  of  tables  (See  Appendix  II)  thai 
will  be  utilized  in  the  event  that 
manufacturer's  recommendations/ 
certificates  are  not  immediately 
available  at  the  worksite  for  safe 
working  load  assessment.  The  tables  are 
primarily  based  on  ASME  B30.9-19Q0 
(Slings).  (Ex.  1-148).  as  well  as 
requirements  applying  to  wire  rope 
clips  and  shackles  currently  contained 
m  the  Agency's  rales  for  Marine 
Terminals.  It  is  OSHA's  position  thai 
the  manufacturers's  recommended  use 
and  safe  working  load  criteria,  given  the 
wide  universe  of  international 
fabrication  of  all  miscellaneous  gear,  are 
the  most  reliable  factors  to  utilize  in 
determining  safe  usage.  However,  the 
Agency  appreciates  that  certificates  or 
manufacturers'  use  recommendations 
may  not  be  instantly  available  in  certain 
circumstances.  For  instance,  when 
inbound  pre-slung  drafts  of  cargo  are 
ready  for  discharge  at  a  given  port, 
certificates  or  use  recommendations 
might  not  be  found  aboard  the  vessel. 
Because  such  pieces  of  miscellaneous 
gear  are  not  "ship's  gear."  it  is  likely 
that  no  data  on  them  will  appear  within 
the  ship's  collection  of  certificates. 
Likewise,  such  gear  cannot  be  properly 
classified  as  "stevedore  supplied  gear," 
for  the  stevedore  will  not  have  known 
the  characteristics  of  the  slings  until  the 
hatch  section  is  actually  observed  In 
these  circumstances,  the  tables  found  in 
Appendix  II  can  be  relied  upon  to 
provide  a  realistic  safe  working  load 

In  accordance  with  I.LO. 
recommendation  160  (Ex.  1-8),  OSHA, 
in  proposed  requirement 
§1918,62(h)(5)(ii).  has  added  wording  fu 
prohibit  the  use  of  WTought  iron  in  new 
parts  of  lifting  appliances  or  loose  jrear 
As  a  practical  matter,  wrought  iron  is 
rarely  seen  on  vessels  that  are  trading 
today.  However,  as  with  many  of  the 
regulations  in  this  rale  that  have 
reduced  application,  there  is  the 
possibility  that  such  conditions  n;ay 
still  exist,  and  for  that  reason  the 
relevant  standards  are  being  left  in  the 
proposal.  OSHA  invites  the  public  fo 
comment  on  this  matter^ 

Finally,  a  new  paragraph  is  proposed 
to  be  added,  (g)(2)(vi).  that  adds  an 
additional  criterion  to  cause  a  synthetic 
web  sling  to  be  removed  from  servic  e. 
If  warning  threads  or  markers  that  the 
manufacturer  has  designed  to  indicate 
excessive  wear  or  damage  are  visible, 
than  the  sling  must  be  removed  from 
service.  Proposed  §§1918.63  and 


1918  64  provide  requirement!  for  the 
use  of  chutes,  rollers  and  botl^  gravity 
and  mechanically  powered  ccnveyors 
OSHA  proposes  to  bring  into  3art  1918 
the  requirements  that  cover  si  ch  pieces 
nf  equipment  within  the  shomside  (29 
CFR  1917.48  and  1917.49)  rul  3s.  In  this 
manner,  no  regulatory  dispari  y  will 
exist  with  equipment  that  ofttn 
physically  originates  on  shore  and 
extends  onto  the  ship.  (See  4fi  FR  4208 
an(t48  FR  30900  for  a  full  dis  :ussion  of 
the  rationale  for  these  provisi(  ins  as 
adopted  in  the  Marine  Termir  al 
standard.)  Notable  among  the  changes 
brought  about  by  bringing  tho  « 
shoreside  rules  aboard  vessel? ,  is  the 
requirement  that  powered  cor  veyors  be 
locked  out  and  tagged  during  nost 
maintenance,  repair,  and  serv  ng.  Also, 
that  same  procedure  would  b€  required 
in  most  situations  that  require  the 
removal  of  a  jam  or  overload  c  n  the 
powered  conveyor  system. 

Proposed  §1918.65  covers  t  le  use  of 
all  mechanically  powered  veh  cles 
brought  aboard  vessels  to  con<  ucl  or 
assist  in  cargo  handling  opera  ions, 
(ncluded  in  this  category  of  ec  uipment 
are  all  industrial  trucks  and  al  bulk 
cargo  moving  vehicles.  In  that  these 
same  vehicles  are  similarly  ut  lized  in 
the  shoreside  aspect  of  marine  cargo 
handling,  the  hazards  are  esse  itially  the 
same.  These  would  include,  ai  nong 
others,  exceeding  the  safe  wor  dng 
t:apacity  of  the  vehicle:  cargo  (ailing  on 
the  operator  either  from  stowa  ^e  on  the 
ves.sel  or  from  being  handled  I  y  the 
vehicle  itself;  improper  maintf  nance 
which  could  lead  to  unsafe  op  ?ration  of 
the  vehicle;  and  the  falling  ha;  ards 
associated  with  the  lifting  of  p  jrsonnel 
by  mechanically  powered  veh  cles. 
Therefore.  OSHA  has  proposed  to  track 
the  requirements  found  in  §1917.43  that 
are  applicable  to  this  class  of 
equipment.  (See  46  FR  4197  ai  d  48  FR 
30896  for  a  full  discussion  of  t  le 
rationale  of  these  provisions  a;  adopted 
in  the  Marine  Terminal  standa  rd.) 
Additionally,  the  Agency  is  pr  jposing  a 
requirement  for  roll-over  proteLtion  on 
bulk  cargo  moving  vehicles  (si  ch  as  the 
type  used  to  trim  and  position  aulk 
cargo  in  underdeck  spaces).  Si  ch 
protection  is  required  on  simil  ir  piet:es 
of  equipment  used  in  construe  ion 
industry  settings,  where  the  he  zard 
posed  by  turnover  also  exists,  i  )SHA 
seeks  comment  on  whether  thi ; 
provision  provides  adequate  p  otection 
shipside  and  whether  similar  { rotection 
is  needed  shoreside. 

OSHA  is  proposing,  in  §1911 1.65(g), 
that  vehicles  purchased  after  tl  e 
effective  date  of  the  final  rule  s  lall  be 
equipped  with  parking  brakes.  OSHA 
believes  that,  although  most  ol  ier 
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equipment  may  not  be  equipped  with 
parking  brakes,  equipment  that  is 
currently  being  manufactured  is 
generally  equipped  with  such  brakes.  A 
parking  brake  is  especially  important 
when  working  Ro-Ro  type  vessels  where 
the  ramps  can  have  a  steep  grade. 

Proposed  §1916.66  covers  all  cranes 
and  derricks  which  are  not  part  of  a 
vessel  s  permanent  cargo  handling  gear, 
but  are  placed  aboard  a  vessel 
temporarily  to  conduct  cargo  operations. 
As  an  example,  mobile  and  crawler  type 
cranes  are  at  limes  positioned  upon 
barges  and  thereupon  transported  to 
locations  adjacent  to  a  vessel  to  load 
and  discharge  cargo.  Given  that  these 
hoisting  devices  are  identical  at  both  the 
shoreside  and  shipboard  location,  the 
hazards  associated  with  the  operation  of 
this  equipment  are  basically  the  same. 
These  would  include,  among  others, 
exceeding  the  safe  working  capacity  of 
the  crane  or  derrick;  improper 
operation;  improper  maintenance: 
exposed  mechanical  moving  parts: 
falling  hazards  associated  with  lifting 
personnel;  and  crushing  hazards. 
Therefore,  OSHA  has  relied  upon  its 
rules  for  cranes  and  derricks  found  in  29 
CFR  1917.45  to  provide  regulatory 
consistency  to  the  marine  cargo 
handling  industrial  sector.  (S^  46  FR 
4201  and  48  FR  30897  for  a  full 
discussion  of  the  rationale  of  these 
provisions  as  adopted  in  the  Marine 
Terminal  standard.) 

In  one  obvious  departure  from  the 
foregoing  principle,  the  Agency  has 
chosen  not  to  propose  requirements  for 
load  indicating  devices  within  this 
section  for  shipside  cargo  handling. 
Usually  such  devices  rely  upon  boom 
radius  (outreach)  as  a  component 
determinant  in  arriving  at  a  load 
indication.  When  afloat,  however,  boom 
radius  can  be  compromised  by  load  and 
stability  factors,  resuhing  in  indications 
that  are  not  accurate.  OSHA  seeks 
comment  from  interested  persons  as  to 
whether  this  approach  provides 
adequate  safety.  In  addition,  the  Agency 
solicits  comment  on  alternative  means 
of  preventing  overloads  of  cranes  used 
aboard  ships.  Are  there  reliable  alternate 
devices  (that  do  not  use  radius  as  a 
centra!  component  in  arriving  at  a  load 
indication)  that  are  sufficiently 
developed  to  accurately  indicate  the 
weigtit  of  the  load?  Would  load  moment 
indicators  provide  equal  or  better 
protection.  Are  some  systems  more 
precise  than  others?  What  other 
procedures  could  be  employed  to 
prevent  overload  conditions? 

Additionally,  proposed  §1918.66(c)(2) 
requires  that  the  hoisting  mechanism  of 
cranes  and  derricks,  when  being  used  to 
hoist  personnel,  shall  operate  in  the 


power  up  and  power  down  mode  with 
automatic  brake  application  when 
stopped.  This  provision  is  similar  to  thp 
requirements  found  in  the  personnel 
hoisting  section  of  the  OSHA 
Construction  standards  at  29  CFR 
1926.550(g)(ii)(D).  Earlier  OSHA  had 
proposed  such  a  rule  for  all  cranes  in 
the  Marine  Term.inal  Proposal  (46  FR 
4237)  but  comments  and  other  record 
evidence  convinced  OSHA  that,  at  the 
time,  this  would  be  infeasible  for  mobile 
cranes.  The  final  Marine  Terminal 
standard,  promulgated  in  1983. 
therefore,  only  applied  this  provision  to 
overhead  and  container  gantry  cranes. 

However,  in  1988,  OSHA  issued  its 
Construction  standard  for  Crane  or 
Derrick  Suspended  Personnel  Platfonns. 
(29  CFR  1926.550(g);  53  FR  29116).  This 
rulemaking  reexamined  the  feasibility  of 
the  controlled  load  lowering  provision 
and.  based  on  the  record  evidence. 
OSHA  determined  that  controlled  load 
lowering  was  both  feasible  and 
necessary  when  using  cranes  to  hoist 
employees.  For  a  detailed  discussion, 
see  53  FR  29122. 

In  light  of  these  findings.  OSHA  is 
proposing  to  include  the  controlled  load 
lowering  provision  in  this  part,  and  to 
amend  part  1917  (§1917.45(j)(2))  to 
cover  all  cranes  and  derricks,  including 
mobile  cranes.  OSHA  wishes  to 
emphasize  that  hoisting  employees  by 
crane  is  nof  a  safe  practice  and  should 
be  used  only  where  other  means  are  not 
feasible.  OSHA  solicits  comment  on  this 
issue. 

Proposed  §1918.66(c)(3)  is  a  new 
requirement  has  also  been  taken  from 
the  from  OSH A 's  Construction  Safety 
standards  applicable  to  hoisting 
personnel.  This  requires  that  a  crane 
used  to  lift  personnel  be  equipped  with 
an  anti-two  block  device.  This  is  a 
device  which  prevents  the  hoist  block 
from  coming  into  contact  with  the  head 
block  of  the  boom.  Such  "two-blocking" 
can  occur  when  the  operator  is  not 
paying  attention  to  how  high  the  hoist 
block  is  in  relation  to  the  head  of  the 
boom.  After  contact,  continued  hoisting 
of  the  block  can  cause  the  block  to 
separate  from  the  load  line,  or  break  the 
load  line  itself,  causing  the  hoist  block 
and  load  to  fall.  OSHA  feels  that  this 
requirement  is  necessary  to  prevent 
serious  injury-  or  death  to  employees 
being  hoisted  by  a  crane.  In  the  1988 
construction  rulemaking,  this 
requirement  was  also  found  to  be  both 
necessary  and  feasible. 

Proposed  §1918.67  carries  over  the 
exact  requirements  currently  found  in 
OSH.'V's  Longshoring  rule  at  §1918.75. 
Paragraphs  (a)  and  (b)  both  provide  that 
the  employer  must  obtain  permission 
from  the  officer  in  charge  of  the  vessel 


whenever  internal  combustion  or 
electrically  powered  tools,  equipment  or 
vehicles  are  brought  aboard,  and 
whenever  the  ship's  power  is  needed  for 
operating  the  employer's  electrical  fools 
or  equipment.  These  requirements  are 
prudent,  in  that  such  employer- 
provided  equipment  may  be 
incompatible  with  ves.sel  systems  and 
could  lead  to  electrical  and  ventilation 
problems,  among  others. 

Proposed  §1918.68  provides  for  the 
elfective  grounding  of  all  portable 
electrical  equipment,  such  as  .saws, 
drills,  grinders,  etc..  through  a  separate 
equipment  conductor  that  either  runs 
with  or  encloses  both  circuit 
conductors.  This  represents  a 
clarification  of  the  current' rule.  Double- 
insulated  tools  and  batter>'-operated 
tools  are  excluded  from  the 
requirements. 

Propo.sed  §1918.69  is  a  section  titled 
"Tools."  The  current  requirements  with 
the  same  title  are  found  in  §1918.72, 
which  addresses  the  safety  devices  that 
are  required  on  portable  tools,  generally, 
and  portable  circular  saws  specifically.' 
OSHA  believes  that  the  current  OSHA 
General  Industry  standards,  subpart  P. 
titled  "Hand  and  Portable  Powered 
Tools  and  Other  Hand-Held  Equipment' 
comprehensively  address  the  subject  of 
portable  fools.  The  hazards  presented  by 
these  fools  in  this  industry  are  no 
different  than  in  general  industry. 
Rather  than  repeating  these 
requirements  here,  OSHA  has  decided 
to  reference  them  in  this  proposal. 

Siibparl  H~Hanciling  Coign 

Proposed  Subpart  H  .specifically 
I  overs  the  cargo  handlirig  process. 
These  sections  (§§1918.8i-«9)  address 
Ihe  hazards  encountered  by  longshore 
workers  while  loading  and  unloading 
ca.rgo.  The  primary'  hazards  involve 
situations  where  the  emplo^'ee  falls  or  is 
struck  by  cargo  during  the  operation.  In 
this  subpart,  O.SHA  is  proposing  to 
retain  many  of  the  rules  currently  found 
within  subpart  H  of  the  current 
Longshoring  standards  (part  191H);  to 
carry  over  applicable  regulatory 
language  f.-om  the  Agency's  rules  for  the 
shoreside  segment  of  marine  cargo 
handling  (part  1017);  and  to  add"n(w 
requirements  to  account  for 
occupational  situations  that  are  both 
unique  to  the  shipboard  workplace 
setting  and  up  to  date  in  their  coverage 
of  inter.modal  transport  vn  stems. 
•    Set;fions  1918.81  through  1918.84 
address  those  hazards  common  to  the 
handling  of  break  hulk  (orfjenerai) 
cargo.  They  require  proper  slinging. 
building,  bulling  and  stowing  drafts  of 
cargo  in  order  fo  prevent  c-jrgo  from 


coming  loose  from  the  draft  and  falling 
on  or  tipping  over  on  workers. 

Proposed  paragraph  (a)  of  §1918.81  is 
a  general  requirement  for  safety  in  the 
hoisting  of  slung  drafts  (loads  hoisted  by 
a  sling  or  slings).  Many  factors  t:an 
result  in  an  unsafely  slung  draft.  For 
instance,  the  wires  of  the  sling  mav  be 
placed  on  or  around  the  cargo  in  a 
manner  that  causes  a  load  to  bei  ome 
unstable  once  it  is  hoisted.  Such  a 
situation  can  be  recognized  and 
effectively  handled  simply  by 
rearranging  the  placement' of  the  sltnc-. 
Also,  multi-tiered  drafts  are  sometimes 
hoisted  in  a  very  unstable  condition  that 
IS  caused  by  one  tier  resting  off  center 
of  another.  Even  a  slight  slacking  of  the 
gear  can  cause  drafts  slung  in  this 
manner  to  come  apart.  Readju.stment  of 
such  draffs  before  hoisting  can  easily 
remedy  that  unsafe  condition. 

Proposed  paragraph  (b)  requires  that 
slings  attached  to  the  lifting  gear  for 
handling  more  than  one  draft  in 
succe.ssion  be  positively  engaged  fo  the 
hoLsfing  system.  This  is  usually 
accomplished  by  shackling  the  bridle 
(or  sling)  directly  into  the  falLs.  Mousing 
(closing  off)  the  throat  of  the  car^o  hook 
assembly,  is  not  permitted. 

Proposed  paragraph  (c)  provides 
protection  for  a  common  hazard 
encountered  in  break  bulk  cargo 
operations;  that  of  being  sfnick  by 
sliding  pieces  of  cargo  or  dunnage 
(shoring  materials)  that  fall  from  the 
draft  while  in  transit.  There  are  al  least 
two  ways  to  correct  such  a  situation:  the 
first  is  to  reconfigure  the  sling  so  thai 
the  top  layer  of  the  cargo  is  effectively 
engaged:  the  second  is  to  secure  the 
potential  "sliders"  fo  themselves  (by 
banding  them,  for  instance)  or  to  the 
more  substantial  part  of  the  draff 

Proposed  paragraphs  (d),  (e),  and  (h) 
are  virtually  identical  fo  the  ( iirrenf 
rules  but  are  modified  somewhat  for 
clarity.  Propo.sed  paragraphs  if)  and  (g), 
on  the  other  hand,  are  derived  from  the 
Marine  Terminal  standard  which 
address  the  hoisting  of  "unitized  loads." 
Unitized  loads  are  loads  that  are  banded 
or  strapped  together  into  a  unit. 
Hoisting  hazards  with  such  loads  ui  i.ur 
when  the  bands  are  used  to  hoist  the 
lo.!d  but  were  not  designed  fo  do  so:  and 
when  hoisting  is  performed  when  ihe 
handing  is  damaged.  (See  lull 
di.sciission  al  46  FR  4189.) 

Proposed  paragraph  (i)  requirt^s  \ti:\ 
loads  not  be  hoisted  unless  the  i  .-.ine  or 
winch  operator  can  clearly  see  lh>-  dr^fl 
at  all  times,  or,  alternatively,  c  an  i.)e.:rly 
see  the  signals  given  by  a  signal  persnii" 
who  is  obser\ing  the  draft.  This  ;s 
particularly  important  in  thai  mai.v 
break  bulk  vessels  in  current  use  and 
under  <:onstruction  are  being  fitted  ;%  »ih 


revolving  deck  cranes.  When  usins 
booms  rigged  in  union  purchase  Ithe 
rigging  of  two  booms  together  to  be  usrcj 
as  one  lifting  unit)  the  position  of  the 
boom  head  (and  thus  the  Ic-titior.  of  t,Se 
load's  ultimate  place  of  lenor.K)  is  pre- 
determined, rarely  changed,  and  fairfy 
reliable.  Dy  contrast,  in  using  cVc  k 
cranes,  the  position  of  the  boozn  bead 
can  be  varied  easily.  Loads,  therefore, 
(uin  be  landed  at  many  more  )o«  atior.s. 
causing  incrtia.sed  exposure  of  persor.ne) 
to  being  struck  by  loads  Effective 
signaling  requires  a  clear  observation  oj 
the  load  by  the  signalperson  and  of  t.le 
signalperson  by  the  operator. 

Proposed  paragraph  (k)  prov)de';  thai 
the  employer  must  require  em plovees  lo 
stay  dear  of  the  area  beneath  overhead 
draffs  or  descending  lifting  gear.  The 
employer  is  obligated  fo  train  f.er(a;n 
employees  in  correct  and  sr:fe 
procedures  associated  with  ihe  loh.  and 
to  require  that  employees  adhert  to  !.he 
well  established  and  enforced  work 
rules  that  are  contained  in  that  !rainim>. 
(See  full  discussion  at  46  FR  4}94  ) 
OSHA  is  also  proposing  to  iT,(}ii6''  the 
same  language  in  the  Marine  Terminr>) 
standard  in  §1917.13(h). 

Proposed  paragraph  (!)  proh.-hifs 
riding  of  the  load  or  the  carco  enga.wmg 
means.  This  precludes  the  utilizafion  i.f 
any  cargo  or  any  cargo  engaging  rit  vi(  e 
(hook,  clamshell,  grapple,  etc.)  as  a 
personnel  conveyance.  This  proposed 
paragraph  does  not  cover,  however,  the 
riding  of  loaded  intermods)  confc-iner 
spreaders,  which  is  addressed  ir. 
§1918. 85(g).  In  accordance  with 
proposed  §1918.23(b),  specific  Jat.t^de 
is  afforded  longshoring  operssions 
taking  plane  on  the  Mi.ssiss^ppi  ri\,er 
system,  where  the  use  of  a  pe-sc-ine) 
basket  may  be  used.  However  cireful 
consideration  and  consuhstior;  w,th  the 
Agency  is  important  in  the  f  >tri  ;se  i,j 
that  latitude. 

Proposed  §§1918.82  and  V.nh  h'l  {,->) 
and  (b)  address  Ihe  hazards  of  lst,-o 
becoming  inadvertently  disJod-td  fror:> 
an  improperly  built  draft  cr  iinprt  fn-r 
stowage  and  fulling  or  shiftir;!-.  Jh;;s 
striking  workers.  The  lar.gur-gt  i«, 
virtu.'lly  identical  to  the  cijr'e;.-! 
longshore  rule.  §19ia.a3((.).  hcw-.t .-. 
addresses  a  different  hazard— .'tv;'>c 
workers  in  the  hold  of  a  ship  5;,.t..'i ., 
hazard  is  g.-eatly  enhanced  wht-iv  :r.e 
worker  is  working  alojiP  oi  m  tu 
i.solated  area,  such  as  in  tar^U  (,»  j^,-,  y 
compartments.  Also,  worker*  r.^r.-.r-  :.'.■_ 
grain  could  be  lost  in  thetcrjro  lots^'.] 
with  thtise  hazards,  the  prt-prAed  r.r.d 
(urrent  rules  require  an  fnifcyft 
(.he(.k-in,  chei  k-out  sysfe.T>  Pr  fTvcj./r:,t 
checks  thereby  an  ount-np  for  1t^'<:,jp'\ 
of  eniplovees  workine  )'.  n,t<t 
loriditions. 
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Proposed  §1918.84  add 
'bulling"  of  cargo.  Bulling  i 
horizontal  dragging  of  cargo 
dt-  k  space)  with  norse  cf  the 
the  cargo  supported  by  the 
I*,  irefs).  [n  practice,  thi?  pro- 
accon-plished  with  power  j'; 
provided  by  the  cargo  vvLfic 
hoi--;  runner  led  out  through 
b!o<.k!.  and  then  to  an  anglet 
■fatrieads"  that  provide  rrec 
advantage  in  achieving  a  hor 
on  the  cargo.  The  paragraphs 
comprise  this  section  are  all 
the  current  part  1918  regulat 
have  been  somewhat  ciarifi 
reordered  into  a  more  iogica 
T!;ey  are  also  covered  (in  par  t 
the  NYSA-ILA  Safely  Code 
and  the  PCMSC  (Ex.  1-145: 

Proposed  §1918.85  applie: 
containerized  cargo  operati 
form  The  proposed  paragra 
both  the  current  Longshcrinj; 
of  part  1918.  as  well  as  the  s 
requirements  found  in  the 
Terminals  rule  (part  1917) 
each  intermodal  container  (s 
definition  at  §1918.2(h))  rnu; 
marked  with  its  gross,  net.  a 
(empty)  weights.  Generally 
must  be  weighed  before  bein 
aboard  a  vessel,  to  arrive  at  a 
gross  weight.  No  container  is 
to  be  hoisted  aboard  a  vessel 
gross  weight  exceeds  either  t 
maximum  gross  weight  niark^d 
container  or  the  safe  ivorki 
gear  that  is  being  utilized  to 
ship.  In  the  case  of  container; 
from  foreign  ports,  container 
must  be  determined  by  utiii 
provided  in  shipping  docu 
is  mo.st  often  the  case,  by  we 
on  cargo  stow  plans. 

Proposed  paragraph  (b) 
topic  of  overloaded  intermod 
contamers.  This  issue  has  rai 
deal  of  international  concern 
120.  1-121.1-122.1-123.1- 
1-126).  The  proposed  provisi 
reflect  the  current  rules  in 
Longshore  and  Marine  Term 
standards.  OSHA  feels  that 
protection  afforded  by  its  ru 
pertain  to  outbound  (export) 
namely  that  with  few  except 
weighed  before  hoistino.  will 
very  few  overweight  loads  go 
from  U.S.  ports.  The  reliabilit 
manifested  or  stow  plan  wei; 
containers  coming  into  US 
however,  appears  to  be  in 
question  as  documented  by 
exhibits.  The  question  then 
whether  there  is  a  better  me 
determining  the  actual  weigh 
containers,  and  how  should 
•nelhod  be  implemented  in  thfe 
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standards.  The  Agency  requests 
interested  p»irsons  to  submit  comment 
into  the  record  concerning  both  as  to  the 
Agency's  perception  of  the  problem,  and 
v.hat  better  regulatory  approach  OSH.^ 
may  take  in  seeking  resolution.  For 
instance,  mstead  of  relying  upon  the 
proposed  language  of  this  saction. 
should  OSHA  require  that  container 
handling  gai^ry  cranes  (currently 
exempted  from  the  rule  requiring  a  load 
indicating  device — §1918.74fa)(9)(viii)) 
be  Fitted  w!?h  such  a  piece  of 
equipment' 

In  additici,  a  new  proposed 
^1918  85rb){6)  has  been  added  as  a 
result  of  Or.H  \  Instruction  STD  2.2 
dated  July  .,  :  j39  (Ex.  1-114).  Prior  to 
the  issuance  otlhis  instruction,  the  ruU; 
required  closed  containers  loaded  only 
with  automobiles  to  be  weighed.  This 
instruction  (and  the  language  of  this 
paragraph)  allows  closed  dry  van 
containers  that  have  been  loaded  with 
vehicles  to  be  loaded  onto  a  vessel 
without  being  weighed  on  a  scale.  By 
contrast,  other  loaded  containers,  other 
than  open  top  containers  and  containers 
solely  used  for  the  carriage  of 
compressed  gases,  have  to  be  weighed 
on  a  scale  before  being  loaded  onto  a 
vessel.  The  reasoning  behind  the 
Instruction  and  this  paragraph  is  that 
the  weight  of  the  vehicles  inside  a 
container  will  not  exceed  the  net  weight 
that  the  container  itself  is  designed  to 
carry.  There  are.  however,  three 
conditions  that  must  be  met  in  order  for 
this  exception  to  apply.  First,  the 
container  must  only  contain  assembled 
vehicles  and  no  other  cargo:  second,  the 
container  must  be  marked  on  the 
outside  so  that  an  employee  can  readily 
discern  that  the  container  is  carrying 
vfcliicles;  and  Anally,  the  vehicles  must 
have  been  loaded  at  the  marine 
terminal.  This  paragraph  is  also  to  be 
proposed  to  be  put  into  the  Marine 
Terminal  standard  as  29  CFR 
1917.71(b)(6). 

Proposed  paragraph  (d)  add.-esses  the 
hazard  of  handling  a  defective 
container.  Although  existing 
<j  1918.85(d)  addresw.'S  the  inspection  of 
both  outbound  and  inbound  containers 
for  visible  defects,  the  proposed 
language  does  not  mention  the 
limitation  cf  outbound  or  inbound.  With 
regard  to  outbound  containers,  the 
hazards  associated  with  handling  a 
defective  container  are  effectively 
covered  by  §191 7.71(g)  of  the  Marine 
Terminal  standard,  in  this  paragraph. 
OSHA  chooses  uol  to  limit  the 
inspection  requirement  to  only  inbound 
containers  since  certain  other 
containers,  including  possibly  defective 
ones,  may  need  to  be  shifted  in  order  to 
discharge  an  inbound  container.  Since  a 


defe<:tive  outbound  container  can  cr<at? 
an  identical  hazard  to  the  worker  as 
does  a  dt- fcctive  inbound  container,  this 
proposal  makes  no  distinction  between 
the  two.  Finaiiy,  the  provisions  for 
handling  a  detective  container  remiin 
the  same  as  the  current  requirements: 
special  safe  handling  cr  emptying  of  the 
contai.ier. 

In  proposed  paragraph  (p),  the  .^i>ency 
would  require  that  employees  be 
required  to  st^y  clear  of  the  area  beneath 
suspended  coutatners.  Accidents  of  an 
extremely  serious  nature  have  occurred 
in  recent  years  (E.x.  1-37.  1-87)  that 
highlight  the  need  to  propose  this 
provision.  Additionally,  the  Aee:!':y  has 
such  a  requirement  in  it;  shcreski-i  rules 
(§1917.71(d!(2)!. 

Proposed  paragraph  (0  on  lifting 
fittings  contains  identical  language  to 
that  found  in  the  .Agency's  shoreside 
.rules  (^1917  71(0).  Discussion  is 
warranted,  however,  on  the  need  to 
apply  paragraph  (0(1)0)  on  board  ships. 
Often,  particularly  ia  below  deck 
stowage  on  conventional  break  bulk 
vessels,  it  may  be  tempting  to  utilize 
ship's  gear  or  shoreside  mobile  cranes 
and  rig  four  leg  bridles  with  hooks 
(engaging  the  four  top  corner  castings) 
to  facilitate  easier  stowage.  In  handling 
loaded  containers,  this  practice  is 
dangerous  and  is  prohibited.  The 
International  Car^o  Handling 
Coordination  Association  (ICHCA).  has 
published  a  paper  entitled  "The  Safe 
Handling  of  ISO  Freight  Containers  with 
Hooks*   *   '"that  clearly  outlines  the 
inherent  dangers  of  this  practice  (E<.  1- 
13)  as  well  as  methods  to  accomplish 
stowage  safely  in  such  situations. 
Additionally,  other  international 
standards  exist  (Exs  1-115.  1-llfiand 
1-117)  that  recommend  that  loaded 
containers  only  be  lifted  vertically  when 
being  handled  from  the  top.  Any 
method  of  lifting  containers  that  is  not 
vertical  places  undue  stress  which 
could  lead  to  failure  of  the  container 
OSHA  believes  that  this  regulatory 
approach  is  well  taken  and  reasonable 

In  proposed  paragraph  (g).  the  Agency 
requires  that  a  safe  means  of  access  and 
egress  be  provided  to  each  employe-" 
who.  due  to  the  nature  of  the  work. 
must  work  atop  stowed  containers — 
both  above  and  below  deck.  In  pnictice, 
most  employees  gain  such  access  by 
riding  aboard  safety  platforms  installed 
on  container  crane  lifting  frames.  Such 
means  are  permissible  when  conducted 
in  a  manner  consistent  with  design 
requirements  found  in  the  shoreside 
rules  (§1917.45i;)).  While  the  shoreside 
rules  already  apply  whenever  a  shore- 
based  crane  acts  as  the  personnel 
conveyance,  this  proposed  paragraph 
(which  incorporates  by  reference  the 
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shoreside  design  criteria)  provides  for 
the  saM)e  requirements  to  apply 
whenever  shipboard  equipment  carries 
out  the  .same  function. 

Propo.sed  paragraph  (h)  applies  on 
verstih  .so  ecjuipped,  to  any  loaded 
intermodal  container  spreader.  If  is  well 
known  throughout  the  industry  that 
there  are  significant  risks  ass(H:!Oti!d 
with  riding  a  loaded  container  sjjreader. 
'Free  falls"  (or  the  unintended  release 
of  a  container  from  a  spreader),  although 
infrequent,  occur  only  while  under  load 
(Kx.s.  1-25  and  1-26).  Additionally, 
having  riders  aboard  a  loaded  spreader 
adds  to  the  responsibilities  of  the  crane 
operat.-,r,  and  whose  attention  is  already 
o(:ci;pi,;d  with  the  task  of  getting  the 
containers  to  their  intended  Iwration. 
The  .Agency  is  proposing  a  similar 
prohibition  for  the  shoreside  aspect  of 
marine  cargo  handling  (part  1917)  as 
part  of  this  proposal,  proposed 
§1917.45(j)(9). 

In  propo.sed  paragraph  (i),  OSHA 
would  require  (when  safer  methods  are 
available)  that  ladders  not  be  u.sed  to 
gain  access  to  the  tops  of  containers  that 
are  stowed  greater  than  two  high.  The 
Agenc7  deems  gaining  access  by  means 
of  a  properly  designed  and  conveyed 
personnel  platform  (such  as  those  often 
found  on  intermodal  container 
spreaders)  as  being  safer  than  employing 
ladders  in  climbing  to  heights  that  can 
attain  50.  ft  or  more  (Ex.  1-10). 

Proposed  paragraph  (j)  covers  the 
hazard  of  falling  from  the  tops  of 
intermodal  containers.  This  hazard  has 
long  been  recognized  by  the  stevedoring 
industry  as  both  extremely  dangerous 
and  difficuh  to  prevent. 

Although  con.stituting  a  small 
percentage  of  the  total  number  of 
shipboard  accidents  in  the  United 
States,  falls  from  the  tops  of  containers 
have  resulted  in  a  number  of  serious 
o(  cupational  injuries  and  fatalities  (Exs 
1-18,  1-19,  1-20,  1-21,  1-22,  1-23,  1- 
24.  1^,1.  1-67,  1-68, 1-100.  I-IOHJ.  As 
early  as  1968,  U.S.  terminal  operators 
recognized  tlie  need  to  improve 
c:oniainer  top  safety.  Matson  Terminals. 
Inc.,  in  conjunction  with  their  piirent 
m;ean  operator.  Matson  Navigation 
Company,  developed  the  first  system  of 
container  top  fall  protection  witiiin  the 
worldwide  intermodal  network  (Ex.  1- 
5.3).  In  that  sy.stem,  Matson  provided  for 
a  "D"  ri.ng  fixture  to  be  installed  within 
fhij  roof  of  each  comjjany-ownfid 
intermodal  container.  Employees 
working  aloft  were  provided  with  a 
safety  belt  and  lanyard  that  f;ould  be 
secured  to  the  "D"  ring  anchorage.  For 
a  number  of  reasons,  use  of  the  system 
proved  to  be  difficult,  and  if  is  not 
widely  used  today. 


In  1970,  OSHA's  predecessor  agency, 
the  Bureau  of  Labor  Standards,  was 
contacted  by  the  Coast  Uibor  Rei.itions 
Committee  of  the  International 
Long.shoremen's  and  Warehousemens 
Union,  who  raised  this  issue 
specifically.  In  their  letter  of  Augu.st  24. 
1970  (Ex.  i-5tJ).  the  Coast  Co.mmitlee 
as,serted: 

Consider  if  you  will  the  dnngcirs  iitt.indaiit 
to  working  atop  containers.  They  an;  not 
equipped  with  skidproof  surfaces,  there  an- 
no protective  railings,  and  there  are  no 
requirements  that  safety  belts  be  provided.  In 
ilry  warm  weather  such  work  is  dangerous 
enough,  but  the  dangers  are  critically 
compounded  when  workers  must  labor  atop 
these  during  windy  and  wet  wivitlier.  At  the 
very  lensf,  BLS  regulations  ought  to  pn)vide 
that  •   •   •  safety  belts  lie  Iniquiredl  for  men 
working  aloft.    . 

As  the  containerized  transport 
revolution  progressed  during  the  1970's 
and  into  the  1980's,  and  intermodal 
containers  become  more  common  in  the 
cargo  handling  trades,  container  top 
exposures  increased  proportionately.  A\ 
that  time,  there  was  no  specific 
container  top  safety  provision  in  the 
Longshoring  standards.  The  Agency 
issued  citations  under  the  General  Duty 
Clau.se  (Section  5(a)(190)  of  the  Act  and 
§1918.32(b)  of  OSHA's  rules  for 
Longshoring  (Exs.  1-139).  The  latter 
provision  states,  in  the  context  of 
applying  to  stowed  cargo  und  temporary 
landing  platforms: 

When  the  edge  of  a  hatch  section  or  stowed 
cargo  more  than  8  feet  high  is  so  exposed  that 
It  presents  a  danger  of  an  employer  falling, 
the  edge  shall  be  guarded  by  a  safety  net  of 
adequate  strength  to  prevent  injury  to  a 
falling  employee,  or  by  othur  mcaris 
protection  equal  protection  under  the 
existing  circumstances. 

Although  there  were  questions 
regarding  the  applicability  of 
§1918.32(b)  to  container  operations,  it 
was  determined  that  the  provision  did 
indeed  have  application  to  container  top 
on-deck  exposures.  In  an  Instrut  tion  to 
the  Field  (CPL  2-1.17)  dated  August  30, 
1982,  the  Agency's  policy  on  the  i.ssue 
was  sj.olled  out  (Ex.  1^9).  In  thai 
instruction,  OSHA  determined  that 
although  the  §1918.32(b)  provision 
applied,  there  would  be  situations 
where  the  abatement  of  the  container 
fall  hazard  was  not  feasible.  In  sue  h 
situations,  the  instruction  lujied: 

A  vi,)l„tion  (of  §1918.32(b))  shall  not  !m; 
is.sued;  however.  O.SHA  should  recomnuind 
and  encourage  the  employer  to  work  toward 
a  solution  and  iissist  the  employer  in  every 
way  possible  to  effect  a  means  of  protection 
by  a<lvice,  consultation  .ind  dissemination  of 
information  obt.-iined  during  other 
insp«;ctions. 


With  the  onst^t  of  containerized  cargo 
handling,  it  be<:ame  necessary  to  ses  urc- 
containers  (not  placed  in  cell  guidu.s)  lo 
each  other  to  prevent  unintentional 
movement  during  transit.  To  achinvt- 
this  stability,  workers  placed  slacking 
cones  in  the  comer  castings  of  the 
lontaii-er  ("coning")  while  the 
containers  were  being  loaded  on  the 
ship.  While  the  containers  were 
unloaded  from  the  ship,  workers 
removed  stacking  cones  from  the  corner 
castings  of  the  container  ("deconing  '). 
The  original  .stacking  cones  wen- 
,     replaced  in  the  early  1970"s  by 
conventional  twistlocks  which 
eliminated  the  need  for  some  lashing 
but  stiil  requi.-ed  workers  to  climb  on 
top  of  the  containers  to  place  or  remove 
them.  Today  twistlocks  are  the  most 
comntonly  used  fitting  for  securing 
freight  containers  onboard  vessels  (Ex 
1-140).  Semi-automatic  twistlocks. 
developed  in  the  mid  1980's,  climinaf.> 
the  need  for  some  lashing  but  also 
eliminate  the  need  for  workers  to  go  on 
top  of  the  containers  for  the  purposes  of 
coning  and  deconing.  While  some  work 
performed  on  container  tops  remains 
unaffeded  by  the  use  of  SATLs,  most  of 
the  work  that  would  otherivise  require 
workers  to  go  atop  containers  could  be 
eliminated.  The  u.se  of  these  devices 
could,  effectively,  "engineer  out" 
exposure  to  container  top  falling 
hazards. 

Industry  efforts  to  find  feasible 
methods  for  container  top  fall  hazard 
abatement  ref;eived  a  significant 
impetus  when,  on  June  27,  1985, 
Longshore  Division  members  of  tlie 
International  Longshoremen's  and 
Warehousemen's  Union  (ILW'U)  called  a 
work  stoppage  that  put  at  a  standstill  all 
container  operations  at  the  ports  of  Los 
Angeles  and  Long  Beach.  Califo.-nia. 
The  work  stoppage  (Ex.  1-42) 
pun.;tu.-rted  the  ILWU's  concern  over .. 
series  of  work  ndated  dc.iths  that 
occurrt>d  over  a  14-month  period. 
AhhougJ)  only  one  of  these  o<:cupal.oi„il 
fatalities  was  attributable  to  container 
top  exposure,  the  labor  u.-iion  ir.sjsted 
that  an  effei.live  work  rule  to  niiaimize 
the  hazards  associated  with  coiitamer 
top  work  be  instituted,  and  as.se.-led  thai 
such  a  work  rule  was  central  to  avi-rau^, 
a  i:onIiinied  work  stoppage. 

On  July  1,  1985.  the  ILWU  and  tJie 
Pacific  M.u-itiino  Association  (I',M.\), 
acting  as  management's  representative, 
agrec'd  upon  a  pack.ige  of  25  wurl.  riiirs 
that  were  specifically  designed  to 
enhance  safety  at  container  terminals. 
That  successfiil  management  and  k^bor 
agreement  led  to  the  resumption  of 
work. Internationally,  a  number  of 
national  and  multi-national 
orj5nriiz.-!rion«  are  aware  of  and  have 
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In  the  port  of  Hambur>4 

lash  baskH"  designed  b 
(Ex.  1—45)  rides  under 
container  spreader  and 
container  stows,  niininii 
tontaiiiertop  exposures, 
port  of  Bremerhaven,  a 
designed  "rigger  box."  v.- 
in  configuration  to  some 
protects  dotikworki^rs.  wh 
coiitamers  in  that  port  (E 

In  the  wake  of  a  fai.il 
rjtcurred  in  a  New  Zealanfci 
the  N'fevv  Zealand  sty.ition 
responded  by  condiu  ting 
publi.shing  a  study,  cntit! 
Top  Safety — An  Overviev 
Ju  that  study.  ICHCA  ana 
problem  and  a  number  o 
solutions,  amotig  them 
employee  tethered  to  a  fi 
Other  tsntatik  .*  solutions 
number  of  worldwide 
i(M:us.sed. 

OSHA  believes  ti.at  Ion 
uorker<  who  work  on  cc; 
-•xposed  to  fall  h.'iv.ard.s  th 
^s;rious  injury  or  death.  C 
fvp'caily  stacked  from  on* 
heluvv  deck  end  one  to  si 
The  loading  and  unicadi 
■ypically  require  a  worki 
remove  container  .sine  kin^ 
'•.ones  in  and  from  the  cor, 
castings.  This  moanr^  that 
performing  these  tasks  art 
exposed  to  falling  hazard? 
teet  (27.3  m). 

Within  the  last  few  yvaf 
have  been  made  in  the  te( 
se<:urir'.g  intermodal  con 
have  had  a  dramatic  effect 
top  safety.  The  use  of  pos 
securing  devices  or  systen 
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semi-automatic  Iwistlocks  (S.\TL)  and 
above  deck  cell  guides,  can  nearly 
eliminate  the  need  for  workers  to  wf»rk 
on  the  tops  of  containers  thereby 
eiinunating  the  falling  hazard.  AlthuuHh 
OSHA  has  participated  in  an  ongoint; 
dialogiie  with  mdustry,  labor.  th»' 
international  cargo  h^ndiiPi; 
comnui.'iily,  and  others  intere-ite-i  in 
how  these  te<:hnologies  can  improve 
wnrki-T  safety,  actual  record  evidence  ts 
son'.c-what  limited.  However,  QSHA's 
information  does  include  a 
c:omprehensiva  study  prepared  by  ^ 
safety  expert  under  contract  to  OSHA 
thnr  add.-es'ies  the  hazards  associated 
with  containerized  cargo  handling  (£x 
l-l  iv»);  an  ICf-iCA  Safety  P.jnel  Rese-irch 
Paper  .9ddrt.--.-;ing  the  use  of  semi- 
automatic twistlocks  (Ex   1-140);  a  time- 
and-m&tion  study  comparing  the  use  of 
conventional  twistlocks  (also  referred  to 
as  manual  twistlocks)  with  semi- 
automatic twistlocks  (Ex.  1-141).  safety 
information  produced  by  the  United 
Kingdom  (U.K.)  addressing  jammed 
container  fittings  (Ex.  1-142):  an  article 
published  by  a  U.K.  terminal  association 
that  addresses  the  freeing  of  jammed 
twistlocks  (Ex.  1-143);  and  a  newsletter 
frotn  an  insurance  company  addressing 
container  twistlocks  (Ex.  1-144). 

The  ICHCA  study  is  the  most 
comprehensive  study  on  the  SATL 
experience  (Ex.  1-140).  This  study 
defines  SATL  at  page  3  as  follows; 

.Sfnii-Ai.lonidtic  Twistl<x.k  (.SATLl— A 
t».-'stioi;k  which  will  automaticativ  *»nna{;e  in 
the  i(K:k;!d  position  when  the  locking 
merhrf!iism  has  t)een  tri^^^ereii  by  the  woi^^ht 
of  the  cof^t.^i!ie^  as  it  is  landnd  onto  .inuthor 
co;it.iicier  or  duck  foundation 

Sinre  prototypes  were  fir.st  developed 
if!  fapnn  in.thii  mid  1980's. 
manufacturers  around  the  world  hav** 
made  improvements  on  (he  ilesign 
which  enhance  both  durabiiitv  and 
reliability.  (Id.)  hi  fact,  the  ICHCA  study 
indicates  the  ex:stence  of  appro;i.T.ateiy 
12  different  modr->ls  of  SATLs  ild.  P  fi) 
Manufacturers  indicate  that,  vvifh, 
proper  use  and  CMaintei.cnte,  the 
averatje  lifespan  of  the  SATL  in  the 
nia.-ine  environment  would  be  yboul  the 
same  ^s  a  conventional  tv\istlt»<  k — about 
10  y^ars  (Id.  p.  59). 

As  indicated  in  both  the  ICHCA  study 
(Id.)  arid  the  OSHA  study  (Ex.  1-1.19),   - 
the  use  of  SATLs  is  widespre.-id 
throughout  the  world  and  the  U-.ited 
States.  In  fa(.t,  OSHA  estimates  that  over 
15  percent  of  ships  c<Tllin;^  in  U.S.  ports 
are  already  utilizing  SATLs  Proponents 
of  the  use  of  SATLs  argue  that  the 
device  avoids  accidents  and  saves 
money.  Unlike  conventional  twistlo«;ks. 
which  must  be  in.serted  by  workers  on 
top  of  the  container  and  m.Tcualty 


locked,  semi-automatic  twistlotks  are 
in.serted  into  the  buffom  of  the  container 
by  workers  standing  on  the  dock  and 
lock  automatically  when  p!at:ed  upon 
another  container.  Both  SATLs  nnd 
rouventiona!  twistlocks  C5n  be 
u:ilcK;ked  by  workers  standing  ot:  the 
deck  of  the  ship  usuig  an  a-:tuator  poUr 
In  the  case  of  uitlcjding  wi'h  the 
conventional  tvvistlot:k.  the  upper 
container  is  then  n.;nioved  leaving  th*^- 
twistlocks  on  the  top  of  the  lower 
container.  The  tnaior  oper-ttionai 
distinction  is  that  workers  i.uist  reniov^^ 
conventional  twistlocks  from  the  top  ot 
a  shipboard  container  hefcre  die 
sp.'eader  can  attach  to  the  corner 
c:a.stings.  while  the  S.ATL  is  de.-ii»p,ed  X» 
remain  attached  to  the  bottom  c:  the 
container  being  unloaded.  SATLs  are 
then  removed  by  workers  .standing  on 
the  dock.  This  operation  using  SATLs. 
therefore,  eliminates  worker  exposure  hi 
falling  hazards.  Finally,  proponents 
argue  that  the  use  of  SATLs  enhances 
productivity  and  reduces  lashing  costs 
(Ex.  1-140,  p.  76;  Ex.  1-141).  In  fact,  a 
time-and-motion  study  that  compares 
the  performance  of  conventional 
twistlocks  to  that  of  SATLs  indicates  an 
increase  in  productivity  in  the  range  of 
25  to  29  percent.  This  translates  to  a 
til  percent  reduction  in  stevedoring 
costs  (Ex.  1-141,  p.  4  and  5;  Ex  2)  To 
the  extent  that  this  study  is 
representative  of  all  container  cargo 
handling  operations  affected  by  this 
rule,  it  indicates  substantial  reductions 
of  fall  hazards  by  the  u.^^e  of  SATLs. 
OSHA  seeks  comment  from  interested 
parties  including  any  additional  data  or 
studies  that  address  thi."  issue. 

.As  indicated  above,  another 
advancement  in  securing  container><  m 
t.^ansii  that  eliminates  the  need  for 
'.vorkers  to  go  on  top  of  cnntnii.ers  is  t!;e 
developme.'it  of  above  d-^ck  cell  tiuides. 
Ceii  g'lides  nre  rigid,  sin.ciiral  nibrr:btrs 
that  fur.Ti  Chlls  wherecon'aineroare 
.stowed.  These  cell  guide"  allow  for  th" 
ready  pUtcement  of  ::ori.tair.ers  in  i 
manner  thn  prt-vents  movement  om  e  >•> 
placed.  Ahhocgh  cell  guides  in  the  hci'.d 
are  common  in  container  ships,  above 
deck  cell  guides  are  far  loss  common, 
constituting  only  2  percent  (Ex.  2.  pgs 
i-l9)  of  container  ships  calling  at  US 
[)Orts. 

In  addition.  CSH.A  is  aware  of  the 
existence  of  positive  container  securing 
devices  other  than  those  discussed 
above,  such  as  the  SeaLand  framing 
system  (Ex.  1-57).  OSHA  believes  th;jt 
use  of  the  term  "positive  container 
se<:uring  devices"  is  broad  enough  to 
allow  for  innovative  technological 
improvement. 

While  the  use  of  SATLs  is  the  most 
widespread  method  of  positively 
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securing  containers  that  eliminates  the 
fall  hazard,  OSHA  is  aware  of  certain 
problems  that  have  been  encountered 
with  their  application,  use  and  design. 
(Ex.  1-140,  1-142.  1-143,1-144).  The 
Agency  is  working  closely  with  those 
international  standards  setting 
organizations  responsible  for  developing 
design  and  use  specifications.  In  this 
rulemaking,  OSHA  solicits  relevant 
information  regarding  the  use  of  SATU. 

Proposed  §19l8.85(j)  addresses  the 
hazards  a.ssociated  with  working  on  the 
tops  of  containers.  In  keeping  with 
OSHA's  hierarchy  of  controlling 
hazards,  this  paragraph  requires  the  l's« 
of  feasible  engineering  controls.  In 
proposed  paragraph  (i)(l)  a  definition 
for  "fail  hazard"  is  provided  in  a 
footnote.  The  definition  seeks  to  narrow 
the  elevated  work  surfaces  where  fall 
hazards  exist  in  order  to  refletn  the 
reality  of  a  changing  work  surface.  A 
longshore  worker  working  on  the  top  of 
container  for  the  purpose  of  loading  or 
unloading  a  layer  of  containers  is 
working  on  an  elevated  work  surf3«;e 
thai  can  increase  or  decrease  at  the  rate 
oi  320  square  feet  (29.4  m^)  every  few 
minutes.  OSHA  believes  that  such  a 
rapidly  changing  elevated  work  surface 
is  unique  to  this  industry.  For  example, 
five  40-foot  containers  stowed  side  by 
side  present  a  work  surface  of 
approximately  40  foot  (12.2  m)  by  40 
foot  (12.2  m)  (1600  square  feet)(l47.2 
m^).  An^ording  to  this  definirion,  falling 
hazards  (absent  weather  considerations) 
only  exist  within  3  feet  (.92  m)  of  the 
perimeiwr  or  3  feet  (.9  m)  by  148  feet 
I4.J.1  in)  (444  square  feet)  (40.8  m^).  By 
•  ontnst,  the  hazardous  area  on  top  of  a 
single  container  is  252  square  feet"  (23.4 
»)')  of  the  320  square  feet  (29  4  m-).  The 
definition  makes  it  clear  that  it  is  the 
iinprotc^jed  edge  where  the  hazard 
exists,  and  not  necessarily  tfie  entire 
work  surfa«:e.  Additionally,  any  gap  of 
12  i'jches  (.31  m)  or  more  on  a 
horizontal  surface  formed  by  conlaiuers 
is  «:onsidered  an  unprotected  edge  and 
a  failing  hazard  would  exist  under  this 
(fefmition.  (For  further  distAissio.n  of  the 
gap  issue  see  51  FR  42G85  and  53  FR 
481  Hfi).  Finally.  OSHA  believes  that  any 
work  within  3  feet  (.92  m)  of  the 
unproteined  edge  cwnstitutes  a  hazard 
(.Se»^hx.  1-139). 

Another  importanl  element  of  this 
definition  is  the  vertical  distanuj 
n<ii>ss;;jry  to  constitute  a  fall  hazanl. 
O.SHA  b»'lieves  that,  in  this  indui^ry  <ind 
in  this  work  operation,  10  feel  (30  ni) 
is  5he  rjppropriate  venicaj  disiance. 
'flioie  are  suveral  considorstions  that 
1.  ;id.^  OSHA  to  this  conclusion,  The 
fu'lj^ht  of  the  overwhelming  majority  of 
i!i1«!ni2oiial  ix)utainers  raiig<;  fr»)in  H  feet 
[2.4  yu]  to  <r/i.  feel  (2.7  m)  (Ex.  1-139), 


Therefore,  an  employee  working  on  top 
of  a  one-high  container  where  the 
surface  is  less  then  10  feet  (3.04  m) 
would  not,  by  definition,  be  exposed  to 
a  fall  hazard.  However,  such  containers 
are  usually  worked  off  ladders,  not  the 
top.  Also,  if  such  a  container  is  stowed 
on  a  raised  surface,  such  as  a  hatch 
cover  or  pedestal,  that  puts  the  top  of 
the  container  at  10  ftset  or  over,  then  any 
workers  on  top  would,  by  definition,  be 
expo.sed  to  fall  hazards,  the  unique 
working  surface  in  this  operation 
coupled  with  heightened  awareness  of 
the  longshore  worker  and  the  absence  of 
accident  data  at  this  distance  hirther 
assures  OSHA  that  10  foot  is  the 
appropriate  height. 

OSHA  is  aware  that  an  opposing  view 
exist.s.  l^bor  is  of  the  opinion  that 
OSHA  should  make  this  vertic:al  height 
8  feet  (2.4  m)  to  be  ix)nsistent  with  the 
proposed  requirement  §195 H  .•i2(b) 
where  a  fall  hazard  is  ctjn<.i;"t.red  to 
exis!  over  8  feeJ  (2.4  ni)  when  handling 
non-containerized  cargo  (Ex.  1-150). 
OSHA  wishes  to  fully  assess  ail  factors 
attendant  to  this  issue,  and  soiicils  all 
pertinent  views  and  data  on  the 
appropriate  height  for  fall  projection. 

Two  final  considerations  in  the 
dtifinjiion  of  a  fall  hazard  are  wish 
regard  to  the  elements  and  the 
"adjoining  surface."  When  weather 
conditions  are  such  that  the  vision  or 
footing  of  workers  on  top  of  containers 
is  impaired  then  a  fall  hazard  will,  by 
definition,  exist.  The  proposed  standard 
requires  such  workers  to  be  protected  by 
fall  protection,  regardless  of  the  fall 
dislan«'fi  or  their  proximity  to  the  edge. 
OSHA  notes  that  unsure  footing  on 
»»nfainer1op  work  surfaces  created  by 
oil  or  grease  is  addres.sed  in  the 
liousckeeping  seclion.  §1918.91,  of  this 
proposed  standard,  hi  addition,  in  the 
Marine  Terminal  standard.  OSKA  defers 
to  adverse  weather  «x>nditions  by 
prohibifing  terminal  crane  operations  in 
high-wind  wnditions  (§191 7.45(g)). 

The  other  consideration  involves  the 
measurement  of  the  verticJ  di.sfance 
from  "the  adjoining  surfac  e."  Informal 
discu.ssions  between  OSHA  staff  and 
various  affected  parties  have  indicated 
concern  that  this  phrase  must  be 
i-irefully  defined  in  order  to  nvoid 


•jonfusion  in  the  maritime"  communiti 


An  enforcement  con«.:ern  is  a  that 
vi?rtJ!..)l  btii'^hi  measunnnent  might  Iw 
mode  from  the  elevated  surface  to  an 
atJjoining  surf^jce  which  would  not  fx; 
the  landing  surface  in  tJie  event  of  a  fall. 
.Should  the  term,  "adjoining  surfaoj"  he 
furtfjcr  clarified  by  adding  either 
porfjjnn.mre  orspet:ifii:ation  lai\(Mi.3gei' 
For  example,  the  tenn  could  read, 
"adjoining  landing  surfata  (in  the  ev<;nt 
of  a  frtll}";  or  'adjiiining  surface;  with  a 


minimum  8  by  8-foot  area  (2.4  m  by  2.4 
m)."  OSHA  solit:its  comment  on  this 
issue. 

In  view  of  the  recent  toclmologiiail 
improvenients  in  positive  container 
securing  devices  indicated  above,  OSHA 
feels  that  many  work  operations, 
notably  c»ning  and  deconing,  that 
exposed  workers  to  container  lop  fall 
hazards  can  now  be  eliminated.  As 
noted  above,  SATLs  have  proven  to  f>e 
parti»;uiarly  effective  when  container 
gantry  cranes  are  utilized  (Ex.  1-140).  In 
fact,  the  use  of  these  devices  in  these 
circumstances  can,  in  most  inr.tances, 
eliminate  the  need  for  workers  to  go  on 
top  of  containers.  In  light  of  this,  three 
years  after  the  date  of  publication  of  this 
proposal,  proposed  §1918.85(j)(l)  would 
prohibit  tlie  perfonnance  of  any  work, 
notably  coning  and  doconing,  on  fop  of 
containers  that  can  be  eliminated  by  the 
proper  use  of  these  devices.  O.SHA  has 
estimated  that  over  25  p»>rcent  of  ships 
r;alling  at  U.S.  ports  already  utilize 
SATLs  (Ex.  2).  Since  it  is  OSHA's  policy 
to  allow  a  reasonable  time  to  come  into 
«;ompli.3n«  e  with  final  standards,  the 
proposed  compliance  date  for  the 
implementation  of  engineering  f«nf  rols 
would  be  three  years. 

OSHA  is  optimistic  that  exposure's  lo 
container  top  fall  hazards  will 
signifii:an1ly  decrease  with  the 
expanded  deployment  of  positive 
i;ontainer  securing  devices  worldwide, 
fne 


At  the  same  time,  me  Agenc-y  is 
sensitive  to  the  magnitude  of  a  phase-in 
procx'ss  for  SATLs.  Consequently, 
OSH.^  is  proposing  a  lengthy  effe«;tiv.j 
dale  of  this  section  of  three  years  from 
the  date  the  proposed  standard  is 
issued.  Consonant  also  wish  the 
Agency's  po'icy,  OSHA  will  continue  to 
disseminate  information  to  employers 
and  employees  in  this  industrial  s<«;tor, 
as  to  how  other  operations  throughout 
the  nation  and  the  world  are 
approacJiing  the  problem. 

OSHA  ref:ognizes  th.it  positive 
container  securing  devices  will  not 
entirely  eliminate  the  need  for  work'^s 
to  go  on  the  top  of  containers.  Certain 
container  placement  or  s«>curing  tasks, 
in  addition  fo  coning  or  deconing,  iiu<sl 
btj  perfom)t)d.  In  these  situations  («;.g., 
sec  uring  bridge  clamps  or  njhwsing 
jan»med  twlstlocks),  a  ««mpr»rhpns'v«^ 
fall  pmtei.tion  program  must  Iw 
Implfniiinted, 

Where  rxanes  oth'^r  iUan  «:ouJ.iii!ci 
g.mliy  cr^'jies  are  used  to  handi-j 
i:oniainers,  O.SHA  mxyvpirnfi  that  itic 
ur,e  of  .SATI.s  may  not  be  fo9.;ih!<! 
rr:x:i?Je  platX'meut  c^p.ib'litsi-s  ol;i 
cont.i^nur  j.;antry  cr.jne  are  liir  suj^-ii-jr 
to  otJer  lifting  devi<»»s.  thus  facilitasirj- 
the  use  of  SATLs.  This  enhanoid 
i.ipr.hility  is  due  to  the  Umr  point 
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T>uspension  system  of 
which  provides  greater  s 
control  of  the  coiilain«?r 
ftrnbling  the  crane  opera 
i;0i".fa:ner  without  assis* 
operations  ivhere  the  s 
suspended  from  a  single 
othi:;:  hand,  have  far  less 
contrGl  and  typically  req 
assistcnce  of  other  empl 
placement  of  containers 
fiircimsstances,  empiovee 
frt-quently  \ie  exposed  to 
li^ht  of  the  dis{:ussion  ab 
the  use  of  SATLs  is  feasi! 
than  gantry  cranes  are  bei 
the  need  for  empioyetis  u 
container  tops  in  the  han 
containers  may  not  be  eii 
Therefore,  OSHA  would  i 
use  of  positive  container 
devices  when  containers 
handled  by  container g-in 

Nonetheless,  there  is  nt 
proposed  standard  that  w 
an  employer  from  emplov 
where  a  single  point  sasp 
use.  However,  under  tlie 
circumstances,  SATLs  in 
fitting  placed  have  been  s> 
puncture  the  top  of  the 
with  improper  alignment 
OSHA  solicits  all  pertiner 
information  on  all  issues. 

With  regard  to  the  fea^i 
protection,  OSHA  recogni 
this  industry,  there  may  b 
in,s»ances  when  even  fall 
not  be  feasible.  An  examp 
t;ircumstances  where  fall 
not  be  feasible  is  the  plac* 
overheight  container  on  a 
using  Hear  that  requires  th 
release  of  hooks.  In  these 
proposed  standard  requi 
employer  to: 

1  Make  a  detornunaiiu: 
employee  will  be  e.xposed 
hazitrd  but  that  the  use  of 
IS  not  feasible; 

2.  Alert  the  exposed  tra 
the  hazards  involved:  and 

3.  Instruct  the  e.xpo.sed 
to  best  minimize  the  hazn 

OSHA  wishes  In  t-mpha 
a  situation  is  not  common 
when  they  occur,  the  bu 
employer  to  fully  comply 
requirements  prior  to  the 
exposure.  In  fact,  the 
indicated  that  a  "specifit 
circumstances  could  not 
where  fall  protection  mig 
feasible  (Ex.  1-139,  p.  l). 
situations  that  will  be  con; 
infeasible  for  fall  protecti 
narrowly  construed  in  the 
context.  A  footnote  in  the 
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refers  to  non-mandator>-  Appendix  Hi 
whiiih  provides  examples  of  situations 
where  it  may  be  considered  infeasiblo  ro 
use  fnli  protef;tion.  Where  feasible, 
however,  OSHA  will  require  that  fall 
pfotfction  be  provided. 

Proposed  §1918.85(k)  establishes  the 
i'ic:hnira:  requirements  necessary  to 
p-ovide  a  fall  protection  system  that  is 
tailored  to  the  handling  of  conlain^^rs 
Most  ol  :he  requirements  in  this 
p.i.'.ag --.ph  crt^  basic  to  any 
occupiitior.aily  related  fall  protection 
systf.n.  Tht!-.e  include  all  of  the 
p.iragrtphs  with  the  e.xception  of  {kl(r} 
a.-id  fkKl(i).  and  are  based  on  the 
PCMSC  (Ex.  1-145),  American  National 
Standards  Ins.'itiite  (ANSI)  consensus 
sfandatd  Z.(S9. 1-1092  and  the  OSHA 
standards  *imQ  10.66  and  1926,104. 
Essen^iniiy.  these  requirements  address 
the  i!c-s:t;n.  selection,  care  and  proper 
use  of  a  peNonal  fall  protection  system 
In  iidd.-ion.    i918.85{k)(7)  and  (10) 
have  been  spet;ialiy  crafted  for  the 
contain'r-r  top  situation.  Paragraph  (k)(7) 
uddress».'S  the  situation  where  a 
container  gantry  crane,  or  its  exten.sion. 
is  being  used  as  the  anchorage  point  for 
the  fail  protection  .system  in  use.  Under 
these  circumstances,  the  crane  must  h-e 
placed  in  the  slow  speed  mode  and 
equipped  with  a  remote  shut-off  switch 
in  the  control  of  the  tied  off  employee 
In  addition,  an  indicator  must  be 
present  to  inform  the  employee  wheii 
the  remote  is  operational.  OSH.A  seeks 
con.-nent  on  whether  the  indicator 
shoe  id  reflect  that  both  the  slow  speed 
mode  and  the  remote  shut-off  are 
operational. 

The  other  proposed  requirement 
cnique  to  this  work  operation, 
paragraph  (k)(10).  addrts.ses  the 
situation  where  the  employee  is  being 
Irnr.sportad  by  a  device,  such  as  a  safety 
rage,  attached  to  a  container  gantry 
crane  spreader.  Such  a  device  is 
required  to  have  a  means  of  attai  hr.icnt 
ro  '.he  spreader  in  place  in  addition  to 
the  primary  attach.mtnt  mechanism  of 
the  .spreader  (hydraulic  twistlock 
mSchanisml  to  prevent  accidontri! 


isengagement.  OSHA  is  a-.varo  of 
.several  instances  w  :iere  accidental 
disergageme.at  of  a  load  has  occurred 
lEx.  1-25. 1-26).  This  .secondary  means 
of  atla(  h.nient  is  in*;  nded  to  minimize 
the  pq'entia!  for  i!:;;:^'  if  accidental 
diseng3gement  were  »o  occur. 

A  final  i.ssue  fc.-  di.'-cussion  in  this 
section  is  Faragiaph  (k)(13)  where  an 
employee  retrieval  procedure  in  the  case 
of  a  fall  must  be  established.  It  has  been 
suggested  that  Icxnl  emergency  response 
personnel  be  coiisulted  in  the 
development  of  this  procedure  in  order 
to  assure  that  rescue  or  retrieval  efforts 
do  not  exacerbate  any  injury.  OSHA 


believes  thit  .sur:h  a  consultation  would 
!■«?  prudent. 

OSH.A  invites  comment  on  all  issues 
related  to  container  top  safety  and 
encourages  the  submission  of  relevant 
views  and  information. 

Proposed  §1918.8.5(1)  addresses 
container  operations  that  require 
einployees  to  work  along  unguarded 
edges  other  than  on  container  tops.  In 
these  situations,  fall  protection  meeting 
the  requirements  of  paragraph  (k)  of  this 
.section  mu.st  be  provided  where  the  fall 
distant :e  is  greater  than  8  feet  (2,4  m). 
This  primarily  addresses  work 
operations  such  as  lashing  or  locking 
and  unlocking  twi.st  locks  from  other 
surfaces,  or  signalling  to  direct  the 
placement  of  containers.  Frequently, 
this  work  operation  requires  employees 
to  work  in  elevated  positions  that 
remove  the  fall  protection  that  would 
have  norm.ally  been  provided  bv  the 
ship's  coaming  or  railings.  OShA 
recently  investigated  a  fatality  where  an 
employee  fell  34  feet  (10.3  mj  from  a 
lashing  platform  that  was  inadequately 
guarded  (Ex.  1-149). 

Proposed  §1918.80  is  a  new  section 
that  addresses  operations  aboard  vessels 
that  accommodate  Ro-Ro  (Roll-on/RolI- 
off)  trafficThe  emergence  of  Ro-Ro 
vessels  is  a  fairly  recent  development 
and  were  not  addressed  in  the  current 
rules.  Along  with  container  operations, 
this  section  proposes  new  provisions 
that  address  advances  in  modern 
technology  in  the  marine  cargo  handling 
industry.  Examples  of  such  vessels  are 
car  carriers,  which  facilitate  the  import 
and  export  automobile  t.'^ades.  and  stern 
or  side  port  combination  carriers,  which 
provide  water  carriage  for  wheel 
mounted  as  well  as  containerized  (  argo. 
Commonly  such  vessels  are  }"i!tcd  with 
ramps  that  extend  to  the  dock  or  vvhaif, 
and  are  fitted  with  ramps  internally  o.". 
alternatively,  are  fitted  with  cargo 
elevators  (iifts).  In  th.i.>  manner,  cargo  i-. 
either  drivr:n  through  the  ves.sel  frnn: 
deck  to  deck  until  reaching  its  final 
stowage  location,  or  hoisted  by  carg^s 
elevator  to  its  proper  deck  and  then 
driven  to  its  finrd  stowage  location. 
Once  positioned  in  its  stowage  location, 
the  wheeled  cargo  is  lashed  to  securing 
fittings  that  are  pro\  ided  on  the  deck.  In 
such  operations,  lashing  personnel  are 
exposed  to  being  struck  by  vehicular 
traffic.  In  addition,  other  workers 
involved  with  loading  or  unloading 
wheeled  cargo,  both  drivers  and 
pedestrians,  are  exposed  to  traffic 
hazards.  OSHA  is  aware  of  a  number  of 
accidents  (Ex.  1-78, 1-89)  that  are 
attributable  to  this  process,  wherein 
employees  are  interspersed  with 
vehicles  in  a  closely  confined, 


Federal  Register  /  Vol.  59.  No.  105  /  Thursday,  )une  2.  1994  /  Proposed  Rules 


28615 


marginally  illuminated  and  poorly 
traffic  managed  space. 

In  proposed  paragraph  (a),  OSHA 
would  require  an  organized  system  of 
traffic  control  to  be  established  and 
maintained  at  each  entrance  and  exit 
ramp.  The  confluence  of  vehicular  and 
pedestrian  traffic  in  Ro-Ro  operations, 
and  thus  the  area  where  substantial 
accident  potential  is  most  pronounced, 
is  the  area  on  and  around  access  ramps. 
With  this  mode  of  cargo  carriage  on  the 
increase,  accident  potential  is  expected 
to  inrjease  proportionately.  Ramps 
inside  the  vessel,  although  generally  not 
as  congested  as  ship-to-shore  access 
lanes,  must  also  be  addressed  by  the 
traffic  control  system  if  they  experience 
a  periodic  traffic  flow  that  warrants 
such  control.  In  developing  this  rule, 
OSHA  considered  positions  taken  by  the 
International  Labor  Organization  in 
their  Code  of  Practice  for  Dock  Work 
(Ex.  1-1061,  which  provides  that: 

A  system  of  movement  control  of  vehicles 
u.sed  in  loading  and  unloading  ships  should 
be  effectively  and  continuously  applied. 

In  a.ssessing  other  national 
requirements,  the  Agency  found  that 
Sweden  in  its  Dock  Work  Directions 
issued  by  the  National  Board  of 
Occupational  Safety  and  Health  (Ex.  l- 
136),  also  requires  that: 

A  traffic  guard  shall  be  stationed  wherever 
motof  vehicles  need  to  be  directed,  e.g..  on 
roll  on-roll  off  ramps,  narrow  wharves  and 
places  where  there  is  traffic  crossing  and  the 
view  is  limited. 

Clearly,  shipside  traffic  control  is  just 
as  necessary  as  it  is  in  the  shoreside 
environment.  In  OSHA's  preamble  to 
the  Marine  Terminals  standard,  the 
Agency  emphasized  (46  FR  4200)  in  its 
assessment  of  the  importance  of  traffic 
control  at  the  shoreside  marine  terminal 
setting: 

"  *  *  the  importance  of  these  practices  to 
employee  safety  cannot  be  over  estimated. 

Given  the  close  relationship  between 
shoreside  and  shipboard  vehicular 
utilization,  it  is  appropriate  that  OSHA's 
rules  addressing  the  two  be 
complementary. 

Proposed  paragraph  (b)  addresses  the 
hazard  o*' exceeding  thecapacity  of  the 
ramp  used  to  transfer  cargo.  As  a  result 
of  ramp  failure,  the  likely  injury  to 
occur  is  drowning  or  being  crushed  in 
the  vehicle.  Ramps  must  be  plainly 
marked  with  their  load  capacity  and 
these  capacities  must  not  be  exceeded 
(Ex.  1-5). 

Proposed  paragraph  (c)  provides 
protection  for  employees  that  use  the 
ship's  ramp  for  access.  In  such 
situations,  OSHA  proposes  that  a 
physical  separation,  i.e..  a  barrier,  be 


provided  to  separate  the  employee  and 
the  vehicles.  Often  vessels  are  fitted  out 
in  this  manner  (Ex.  1-84).  However, 
should  it  be  the  case  that  a  particular 
vessel  is  not  so  fitted,  it  is  a  matter  that 
is  easily  rectified.  When  the  design  of 
the  ramp  prevents  physical  separation 
of  pedestrians  from  vehicles,  a 
signalperson  shall  direct  traffic,  and 
shall  not  allow  concurrent  use. 
Additionally,  OSHA  proposes  fo  require 
that  such  ramps  utilized  for  pedestrian 
access  be  fitted  out  in  the  same  manner 
as  would  a  traditional  pedestrian 
gangway  (see  §1918.21). 

Proposed  paragraph  (d)  requires  that 
ramps  be  properly  maintained  and 
secured.  This  is  consistent  with 
§  1918.24(b)  which  addresses 
maintaining  and  securing  portable 
rnmps. 

Proposed  paragraph  (e)  recognizes 
that  in  many  of  the  modern  >:enerations 
of  Ro-Ro  vessels,  internal  rarnns  are 
elevatable.  Such  a  construction  feature 
allows  for  multiple  access  destinations, 
depending  upon  the  placement  of  the 
ramp.  If  a  ramp  is  placed  in  such  a 
manner  as  to  allow  access  to  a  given 
deck,  thereby  creating  a  void  in  another 
access  route  (that  could  perhaps  lead  fo 
a  substantial  drop  or  fall),  this 
paragraph  provides  that  the  incomplete 
route  be  clearly  identified  and 
barricaded.  OSHA  has  investigated  at 
least  one  (Ex.  1-86)  occupational  fatality 
in  which  this  circumstance  was 
apparent. 

Paragraph  (0  requires  that  all  brake  air 
lines  be  connected  and  tested  prior  to 
commencing  operations.  The  proper 
operation  of  brakes  is  necessary  when 
operating  inside  a  Ro-Ro  vessel  that 
typically  has  ramps  with  steep  grades. 
Proposed  paragraph  (g)  requires  that 
flat  bed  and  low  boy  trailers  be  marked 
with  their  cargo  capacity  and  not  be 
overloaded.  These  operations  typically 
employ  the  use  of  trailers  not  designed 
for  over-the-road  use  such  as  low  boy 
trailers  (sometimes  referred  to  as 
"mafi's")  that  allow  access  fo  low  deck 
height  spaces  found  in  Ro-Ro  vessels. 
Proposed  paragraph  (h)  is  analogous 
to  OSHA's  current  weight  requirement 
for  intermodal  containers.  It  would 
require  that  cargo  to  be  handled  via  the 
ship's  ramp  be  either  marked  with  its 
weight  or  have  such  weight  clearly 
marked  in  a  written  record.As  a 
practical  matter,  vessel  stow  plans  most 
always  contain  such  data. 

Proposed  paragraph  (i)  requires 
tractors  to  have  sufficient  power  and 
braking  capacity  to  safely  operate  on  Ro- 
Ro  ves.sels.As  previously  noted,  this  is 
especially  important  in  negotiating  tight 
spaces  and  steep  grades  on  Ro-Ro 
vessels. 


Proposed  paragraph  (k)  would  require 
that  internal  combustion  engine 
vehicles  only  be  operated  when 
adequate  ventilation  exists  or  is 
provided.  It  also  provides  guidance  in 
determining  acceptable  levels  of  air 
contaminants  generated  by  the  internal 
combustion  process,  by  referring  the 
reader  to  the  appropriate  section  of  this 
part  and  part  1910,  subpart  Z  (which  is 
referenced  in  subpart  A  of  this  proposal 
In  most  situations,  the  vessels 
themselves  are  fitted  out  with 
ventilation  systems  at  all  decks.  It  has 
been  the  Agency's  observation  that  a 
number  of  purpose  built  Ro-Ro  ves^ek 
possess  ventilation  .systems  thai 
function  remarkably  well  (Ex.  1-72). 
monitoring  ambient  air  for  various  air 
contaminants  as  well  as  explosive 
properties. 

Proposed  paragraph  (I)  would  rt-qijire 
that  cargo  be  secured  to  prevent  sliding 
loads.  This  addresses  the  specific 
hazard  of  cargo  falling  off  trailers  whHe 
in  tran.sit  on  Ro-Ro  vessels. 

Proposed  paragraph  (m)  would 
require  that  authorized  persons, 
equipped  with  high  visibility  vests  (or 
equivalent  protection),  be  the  only 
employees  permitted  on  any  deck  where 
Ro-Ro  operations  are  being  conducted. 
Requiring  only  high  visibility  vests  (or 
equivalent  protection)  and  eliminating 
the  allowance  of  using  decals  or 
reflectors  is  a  departure  fi-om  what  has 
been  allowed  in  the  Marine  Terminal 
standard.  As  is  noted  in  Section  VI  of 
this  preamble,  OSHA  proposes  to 
eliminate  the  allowance  of  decals  or 
reflectors  in  §1917. 71(e)  because  of 
problems  experienced  with  the  use  of 
decals,  reflectors,  and  similar  items  The 
reflective  area  of  a  decal  on  a  hard  hat 
is  obviously  less  than  that  of  a  vest. 
Also,  the  reflective  value  is  lost  during 
daylight  hours  or  whenever  the  wearer 
takes  off  the  hard  hat.  A  number  of 
serious  accidents  (Exs.  1-78, 1-89)  have 
occurred  in  the  past  due  to  the  nature 
of  the  work  involved  in  such  cargo 
operations.  This  paragraph,  along  with 
the  signalling  requirements  in  proposed 
paragraph  (n)  that  follow,  are  expected 
to  enable  employers  to  avoid  vehicle- 
related  accidents  onboard  ships. 
Paragraph  (n)  addresses  signalling 
requirements  for  maneuvering  vehicles 
info  stowage  positions  while  other 
personnel  are  in  the  adjacent  vicinity. 

In  proposed  §1918.87,  OSHA  sets  out 
requirements  for  the  utilization  of 
shipboard  elevators  (lifts).  Elevators  a.'-e 
most  common  on  a  number  of  different 
Ro-Ro  and  Combination  carrier  vessel 
designs.  The  hazards  addressed  by  this 
section  are  cargo  falling  from  an 
improperly  loaded  elevator;  and  from 
wheeled  cargo  or  employees  falling  info 
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open  spaces  in  the  deck 
moving  elevator.  In  approai  h 
issue  of  elevator  usa^.  the 
remained  mindful  of  forei 
design  prerogatives. 
fo'jr  paragraphs  proposed 
seilion.  are  protective  of  U 
workers  obliged  to  use  such 
tastatlations.  but  are  not  ex 
have  an  impact  on  any  othe ' 
vessel  design.s. 

In  summarizing  this  secti 
would  require  that  safe  iv 
elevators  be  determined  anc 
As  a  'lifting  appliance. "  shi 
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(see  discussion  of  Subpart 
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the  same  manner. 

In  proposed  paragraph  (d) 
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Agency  and  the  earlier  Laboi 
Bureau  have  recognize  as 
auention  (Ex.  1-82).  This  pm 
would  require  that  if  fall 
created  by  open  decks  durin 
operation  of  shipboard  eieva 
decks  shall  be  barricaded 
believes  that  under  current  i 
practice  most  installations 
be  effectively  guarded.  In 
situations,  however,  where 
installation  falls  short  in  pro 
safeguard,  the  employer  nuis : 
initiative  in  acquiring  and  ef 
!jttl(ziag  the  required  barrier 
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hazardous  operation  both  because  of  the 
location  vrhere  it  occurs  (on  the  water) 
and  the  nature  of  the  cargo.  Logs  that  are 
loaded  from  the  water  usually  have  been 
in  the  water  for  a  long  period  of  time, 
causing  them  to  absorb  water.  The  extra 
water  adds  to  their  weight  and  also 
loosens  the  bark,  making  the  log  surface 
very  unsure  and  slippery.  The  proposed 
provisions  of  this  section  have  been 
taken  from  both  existing  longshore 
regulations  and  from  the  ILWU-PMA 
Pacific  Coast  Marine  Safety  Code 
(PCMSC)  (Ex.  1-145).  In  addition,  these 
new  requirements  are  supported  by 
record  evidence  developed  by  OSHA 
personnel  in  Region  10  (Ex.  1-146). 

Proposed  paragraph  (a)  is  taken  from 
PCMSC  Rule  417  (Ex.  1-145)  and 
addresses  the  hazards  associated  with 
unstable  logs  that  could  be  in  tiie  hold 
of  a  vessel  creating  a  situation  where 
employees  could  be  injured  or  killed 
should  the  logs  shift.  Employees  must 
not  be  in  spaces  in  the  hold  when  and 
where  logs  being  loaded  could  strike 
them. 

Proposed  paragraph  (b)  addresses  the 
hazard  associated  with  the  physical 
condition  of  the  log  surface,  which  may 
be  slippery  if  there  is  no  bark,  or 
otherwise  hazardous  if  the  bark  is  loose 
and  slides  off  the  log  as  the  employee 
is  stepping  on  it.  Employers  must 
provide  appropriate  footwear  to 
employees  that  have  to  climb  on  the  log. 
Such  footwear  typically  are  spiked,  also 
known  as  "caulked"  shoes,  may  be 
styled  like  a  sandal  that  attaches  to 
existing  footwear,  and  specifically 
designed  for  working  logs  (Ex.  1-146. 
pp. 13-14). 

Proposed  paragraph  (c).  which  is 
taken  from  the  current  longshore 
1918.96(f).  requires  that  lifelines  be 
furnished  and  hung  over  the  side  when 
working  log  booms  or  cribs. 

Proposed  paragraph  (d)  is  also  taken 
from  the  current  longshore  regulation 
§1918.23(c).  and  requires  that  a  Jacob's 
ladder  be  provided  for  each  gang  when 
working  a  log  boom.  However,  in 
accordance  with  the  provision  in 
proposed  §1918.23{c).  no  more  than  two 
Jacob's  ladders  are  required  for  each  log 
boom  being  worked. 

Proposed  paragraph  (e)  has  also  been 
taken  from  the  current  longshore 
regulations.  §1918  96(e).  and  requires 
that  a  U.S.  Coast  Guard  approved  life 
ring  with  at  least  90  feet  (27.4  m)  of  line 
be  in  the  vicinity  of  the  work  area. 

The  final  paragraph,  (f),  requires  that 
a  rescue  boat  be  available  when 
employees  are  working  on  log  rafts  or 
booms.  This  requirement  is  similar  to 
that  found  in  Rule  638  of  the  PCMSC 
(Ex.  1-145).  This  addresses  the  hazard 
of  employees  falling  into  the  water 


while  loading  logs  and  being  carried 
away  by  the  river  current  and  possibly 
drowning.  The  requirement  of  a  rescue 
boat  would  allow  an  employee  who  falls 
into  the  water  to  be  quickly  rescued. 

Much  of  the  proposed  language  in  this 
section  is  based  on  rules  found  in  the 
Pacific  Coast  Marine  Safety  Code 
(PCMSC)  (Ex.  1-145).  which  has  been 
negotiated  by  the  Pacific  Maritime 
Association  and  the  International 
Longshoremen's  and  Warehousemen's 
Union.  In  addition.  OSHA  believes  that 
the  proposed  requirements  refiect  the 
current  safe  industry'  practice. 

OSHA  requests  comment  from  the 
public  concerning  the  completeness  of 
these  proposed  regulations  pertaining  to 
handling  logs  from  the  water. 

Proposed  §1918.89,  addressing 
hazardous  cargo,  is  carried  over  from 
the  existing  Longshore  standard 
(§1918.86).  The  same  language  is  found 
addressing  this  issue  when  at  shoreside 
cargo  handling  operations  (§1917.22). 
Proposed  §1918.89  and  the  Hazard 
Communication  rule  that  is  referenced 
in  the  "Scope  and  Applicability" 
paragraph.  §1918. 1(b)(6),  complement 
one  another  in  covering  employee 
notification  and  procedures  for  handling 
hazardous  cargo.  OSHA  requests 
comment  from  the  public  on  whether 
§1918.89(a)  and  (c).  and  similar 
language  in  §1917  22(a)  and  (c)  is 
repetitious  in  light  of  the  Hazard 
Communication  rule,  keeping  in  mind 
that  HazCom  is  referenced  in  both  Parts. 
(In  addition,  the  exposure  of  employees 
to  toxic  and  hazardous  substances  is 
addressed  in  subpart  B  of  part  1917.  in 
proposed  subpart  I  of  part  1918  and  in 
subpart  Z  of  part  1910.) 

Subpart  I — Genera!  Working  Conditions 

In  1987,  OSHA  extended  the  coverage 
of  the  Hazard  Communication  standard 
(HazCom)  (29  CFR  1910.1200)  to  all 
employers  with  employees  exposed  to 
hazardous  chemicals  in  their 
workplaces.  As  a  result,  subpart  I  of  part 
1918  was  amended  to  include  the 
requirements  of  that  standard  as 
§1918.90.  Basically  the  HazCom 
standard  requires  such  employers  to 
provide  information  to  their  employees 
concerning  hazardous  chemicals  by 
means  of  hazard  communication 
programs.  These  programs  would 
include  the  use  of  labels,  material  safety 
data  sheets  (MSDS).  training  and  access 
to  written  records.  In  addition, 
distributors  of  hazardous  chemicals  are 
required  to  ensure  that  containers  they 
distribute  are  properly  labeled,  and  that 
a  material  safety  data  sheet  is  provided 
to  their  customers. 

On  August  24, 1987,  OSHA.  in 
expanding  the  coverage  of  this  rule,  also 


made  certain  re\  isions  that  address  the 
handling  of  sealed  containers  of 
hazardous  materials,  .such  as  is  usually 
(lone  in  iong.shoring  work.  Specifically, 
OSHA  staled  at  52  VR  31861 : 

Then;  are  a  niimlx^r  nf  wcjrk  sitiiiifion.s 
whrre  eniploytjos  only  handle  soiilod 
(ontiiiniTS  of  chemicals.  aiiH  luidcr  norniiii 
conditions  of  u.se  wuuiit  not  open  thn 
'  ontainws  hikI  woulij  not  pxpoct  to 
i'<perience  any  moasurHbif  exposure  to  the 
chemicals.  .Sik  h  work  operations  int  liido.  for 
eNHmplc.  warehousing,  retail  sides,  mtjnne 
I'lrfio  handling,  and  tr.ii  king  terminals. 
(Cmphasis  added.) 

OSHA  recognized,  nonetheless,  that 
even  under  these  circumstances,  the 
potential  for  a  hazardous  exposure 
could  occur 

It  is  ren.sonable  loassiiine,  howevtT,  (hat  all 
such  containers  are  subject  to  leakage  and 
breakaftn.  and  these  employees  art;  in  fact 
potentially  exposed  by  virtue  of  the  presence 
of  these  hazardous  chemicals  in  their 
workplaces.  Because  of  this  potential 
exposure,  they  need  information  to  protect 
them.selves  form  the  hazards  of  these 
'  hemirals  in  the  event  such  an  emergency 
siliialion  (x;(  urs.  (Id.) 

Proposed  §1918.90  consists  solely  of 
a  cross-reference  to  the  Sc.ope  and 
Applicability  section  of  the  proposal, 
specifically  §1918.1(b)(6),  which 
references  the  Hnzardous 
Communication  standard,  §1910.1200. 
OSHA  has  decided  to  reference  the 
Hazard  Communication  standard  in  the 
scope  section  of  this  proposal  as  one  of 
the  part  1910  provisions  appli<:3ble  to 
Inngshoring.  This  would  have  no  effect 
on  either  tiie  enforceability  or  tiie 
.■;pplicabiiity  of  HazCom  to  tongshoring. 
OSHA  proposes  to  do  the  same  in  the 
.Marine  Terminals  standard  (part  1917). 
The  priniar>'  HazCom  obligations  thai 
apply  to  longshoring  are  found  in 
tj  1910.1200(b)(4).  Thiii  paragraph  sets 
out  the  basic  duties  of  employers;  (1) 
not  to  remove  or  deface  labels  affixed  to 
containers  of  hazardous  chemicals:  (2) 
to  maintain  and  provide  acce.ss  to  any 
MSUS's  that  are  received  for  hazardous 
chernicais  while  the  chemicals  are  in 
the  workplace:  and  {.'i)  to  obtain  an 
MSDS  uhen  one  is  not  ref;eived  but  an 
e!nplo>ee  requests  one.  In  addition,  the 
employer  must  train  employees  in 
accordance  with  fhe  provisions  of  tiie 
rule  to  ensure  they  are  protected  in  the 
event  of  a  spilt  or  leak.  I'he  Agency 
seeks  comment  on  this  (iiffcrem 
epproach. 

Proposed  §1918.91  y<idres.ses 
hoiis<:keepiMg.  In  assessing  the  types  of 
^(  c  idents  that  mo.st  o{.c;iir  in  shipboard 
(  artjo  handling,  one  feet  has  reniained 
:  Oiistaiit:  many  involve  slips,  trips,  and 
Kills  (E.xs.  1-14.  1-73),  Housekeeping 
fac  tors  ca  ise  r\  sub>?anl!al  iiutiil'x'r  ol 


such  accidents.  Staying  with  the 
principle  of  providing  a  uniform 
regulatory  approach  to  shipboard  and 
shoreside  occupational  sa.fely  and 
health,  OSH.A  proposes,  in  this  section, 
to  bring  into  part  1918  those  applicable 
provisions  of  part  1 91 7  that  cover  the 
same  hazards  on  .shore.  Those  remaining 
provisions,  which  are  vessel-specific, 
would  be  retained  from  the  current  pari 
1918.  hi  addition,  OSHA  c:onsiders 
lashing  gear  that  is  used  with 
c;ontainers,  roil-on,  roll-off  car^^o.  nud.  in 
particular,  automobiles,  to  be 
"equipment,"  as  referred  to  in 
paragraph  (a). 

Proposed  §1918.92  provides 
illumination  requirements  for  cargo 
handling  work  aboard  vessels.  Here 
again,  OSHA  remains  consistent  with  its 
shoreside  rules  in  requiring  5 
footc;andles  (average)  (54  lux)  of 
illumination  at  cargo  operations.  In 
proposing  this  standard.  O.SHA  believes 
that  it  will  not  only  remain  uniform 
with  its  shoreside  rule  (§1917  12.3).  but 
also  remain  consistent  with  good 
illumination  safety  principles.  (Ex.  1- 
1.S2) 

In  c:rossing  from  one  loc;afion  to 
another,  in  this  case  shore  to  ship,  it  is 
a  well-recognized  safety  pr3c:tice  to 
provide  uniform  lighting.  On  this  topic, 
the  American  National  Standard 
prac;tice  for  Industrial  Illumination 
(ANSI/IES  RP-7-1991)  (Ex   1-1  ,S2) 
slates  the  following: 

Alternate  areas  of  extreme  luminance 
differences  arc  undesirslile  becaijse  it  ii[e<i 
the  eyes  to  adjust  to  them. 

...  uniformity  permits  flexibility  of 
functions  and  equipment  and  assures  more" 
uniform  Iiiininancc?s. 


Proposed  paragraph  (c)  would  requ-ire 
that  lighting  provided  aboard  ship  does 
not  shine  into  the  eyes  of  personnel  in 
key  positions  of  cargo  c;onlrol,  suc:h  as 
crane  and  winch  operators.  Certainly  it 
is  extremely  important  to  allow  a  clear  ' 
and  unencumbered  view  to  those  thai 
are  in  control  of  the  car^o  transit.  With 
the  same  principle  in  mind,  it  would 
also  be  required  that  stationary  lights 
(lho.se  not  mounted  on  vehic:lfis)  on  Ro- 
Ro  vessels  not  shine  into  the  ejes  of 
drivers.  In  addition,  the  proposed 
reiiuiryments  tor  porlable  lights  and 
entry  into  dark  areas  clo.sely  pa.-ailt;!  the 
provisions  in  the  existcig  siandiird. 

Proposed  §1918.93,  Hazardous 
iitmos[.-heres  and  substances,  is 
designed  to  provide  protection  iwu, 
.itinosphcric  hazards  which  are  :if)l 
spec:iiicaliy  addressed  in  other  prupcsi  d 
sections.  Ill  as  much  as  these  h.izards 
are  virtually  identical  to  those  found  m 
marine  terminals,  the  langiiag,-  ol  tisjs 
sfction  largely  frar.ks  the  rcquir.-iiM-nls 


found  in  §1917.23.  Since  the 
promulgation  of  the  .\}arir,e  Terr/.jr.J 
standard,  OSHA  has  prcmuJccted  a 
Permit-Required  Confined  Spaces 
standard  for  General  l.-.Oi^st.-y  158  FR 
44r,2,  Jan.  14,  1993).  Since  both  t.^e 
Marine  Terminal  and  Lo.r-gshoDr.g* 
standards  c;urrentiy  5ddress*-d  hazards 
assoc:iated  with  confined  spaitfs.  OSiiA 
did  not  intend  the  Gfneral  ir,ci-j^:iy 
standard  to  apply  to  these  viorkp.'a-  es. 
However,  OSHA  also  had  p.'c.'^ntd.  m  its 
ongoing  development  of  ;.h.-<  longshore 
proposal,  to  conform  the  re.Vvanl 
longshore  requirements  to  the  more 
explicit  and  protective  marine  tenn  nal 
requirements.  Furthermore,  this 
approach  is  consistent  wAh  the  ver-.-i  tl 
nature  of  theso  maritin>e  standaros. 

The  use  of  the  phrase  "tr.e  Frr,p{oyer 
IS  aware"  that  a  hazardous  ro.^d.'iion 
exists  means  that  the  emplojer  is  or 
should  be  aware  of  the  hazardous 
f:ondition.  This  section  esiabfis.^es 
requirements  for  the  deferminatif-n  ;J 
the  hazard,  the  testing  during 
ventilation,  and  the  procedLi.rts  fcr  •^:,::v 
into  hazardous  atmospheres  Jn 
addition,  the  hazards  associated  w.th 
emergenc:y  entry,  inadvertent  er,T:y  :r>(i 
asbe.stos  spills  are  also  addressed. 

Propo.sed  §1918.94  prov;dts 
requirements  for  ventilatiori  and 
atmospheric  workplace  condit>c;.s. 
Proposed  paragraph  (a)  spef  .{kaljy 
addresses  the  hazards  asscx jated  \w,}h 
carbon  monoxide  (CO)  aboard  «hip 
Longshoring  work  frequently  ir.voKes 
the  use  of  internal  combusfion-pcwtred 
equipment  to  facilitate  the  stow  aj-e  end 
removal  of  cargo.  This  tqujprr.er.l  wouid 
mclude  fork  lift  trucks,  bulk  carpo 
movers  and  the  cargo  itself  |ve.*)R!e«i  on 
Ko-Ro  ships).  Ocjcupational  fateijires 
and  disabling  illnesses  std)  &ppti?r  ua 
the  waterfront  (Exs.  1-75.  1-:?.  £r,d.l- 
81)  due  to  high  levels  of  {CO] 
ae;c;umufating  from  these  soii;<t-<  ,:-, 
c;argo  spaces. 

Currently  OSHAs  !i.m)i  U:  !t&;  m 
General  Industry,  Construe  t^ori.  i.r.d 
Shipyards  is  .50  ppm  as  or*  tt,v^:  JAVA. 
The  limits  in  Marine  Ttrir.if.&is  m.-ti 
Longshoring  are  a  .SO  pp.n  sr.d.  >r» 
c  oiifined  spaces,  a  100  pp,v»  cf  ..';;-£.  1  ,*.. 
ACGIH-1986  has  a  TLV  '-TVVA  td'^t) 
ppiii  and  a  TLV  *  -STEL  oi  4Cu  i  p".  fc  r 
If.O)  (Ex,  3-aj.  NIOSH  ft.x  ?-J . 
re<:oinmends  an  8-hour  TIVA  Jr    ?  gJ  ii 
ppiii  and  a  200  pp:ri  cewi.-.j,-  Tcr  Iv'h 
Longshoring  and  Marine  Ter:T.ir.^-*«. 
OhUA  is  proposing  to  loutj  lt,t  FILs 
fi;r  CO  to  3.')  ppm  (M-ho.ir  ll\Aii:.>l  ;.s 
pnjposing  a  200  ppm  |f  ti.i.'.'yj;,.r.:.«'ic,.,,.,, 
over  .T  minutes)  in  outdoo;.  f,c.n- 
tMic;losed  spaces.  OSHA  jj  prcji,'.,,^,  ru 
retain  the  100  ppm  ce;l.:>;  k-J  CO  a, 
►•nc  Icsed  .spa'jes  in  Ma.n/.t  T:r.;/,.'ia;«. 
and  Longshoring.  MO.S!^  t  o>>i  u-k^  ;?,^, 
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Carcon  monoxide  is  a  fie 
c.olo:«ess,  practicaily  odorl 
used  as  a  reducing  agent  in 
rnetaUufgical  operatior.s,  in 
manufacture  of  metal  carho 
zinc-bjsed  white  pigrrier.ts. 
I  hemical  intermediate  Mos 
occupational  exposures  to  tl 
L.b.qu;tous  substanc?  are  th 
the  ir». complete  corrihustion 
?Ti2ters3l  (HSDB  199U.  Ex.  3- 

Carb«3n  monoxide  has  tau 
number  of  industrial  fataiiti 
of  its  tendency  to  combine 
hemoglobin  to  form  carl)Oxy 
COHb;.  The  Immediately  D 
:.:ii  and  Health  (IDLH)  ieve 
rr.onoxide  is  1500  ppm  (Ex. 
levels  above  this,  workers  q; 
consciousness:  if  exposure  i 
teri:rn?.ted  immediately,  de: 
Asphyxiation  follows  quick! 

l.T  experimental  animals. 
occurs  when  the  air-borne 
0!  CO  exceeds  3  percent  (?.0 
;HS08  1990).  CX3  also  cause; 
.^productive  and  develop 
in  ani.-nals.  The  LD50  in  rats 
ppm  'or  4  hours  (Ex.  3-4). 

Excessive  accumulations  c 
t;aus?  hypoxic  stress  in  hen! 
individuals  as  a  result  cf  the 
oxygen  carrying  capacity  of 
Jn  patients  with  cardiovascu 
such  stress  can  further  inipai 
c  ardtovascular  function.  A  n 
s'udies  show  that  8-hour  TV\ 
exposures  to  50  ppm  carbon 
generally  results  in  COHb  le 
10  percent.  Such  levels  are 
associated  with  overt  signs  o 
ot  health  impairment  in  heal 
mduiduals  with  strong  card 
syscims  who  are  working  un 
r.onstressful  conditions 
ACGJH  believes  that  a  TLV- 
ppm,  which  results  in  COHb 
percent  or  less,  may  be  neces 
protect  workers  with  ca.'diov 
di.wase.  because  this  conditi( 
workers  at  higher  risk  of  serii 
c  ardtovascular  injury  (Ex. 
The  MOSH  REL  of  35  ppm 
aimed  at  protecting  workers 
chronic  heart  disease  (CHD): 
bel-.sves  that  such  workers  s 
be  aliow&d  to  have  carboxyh 
levels  that  approach  5  percei 
part  1910  air  contaminants  n 
several  comnienters  question 
to  lower  the  8-hour  TWA  anc 
STEL.In  response  to  these 
OSHA  quoted  the  ACGIH  (Id  ) 

Each  molecule  of  CO  cfHr.binii 
f--'n".o^lobin  reduces  the  oxygen 
;  jttcity  of  the  blood  and  exerts 
;  ;;•.  la.  Thus,  it  may  be  rpasonp 
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IS  no  dose  of  CO  that  is  not  without  an  effect 
on  the  body.  Whether  that  effect  is 
phys'olcgic  or  hirmful  depends  upon  the 
do^e  of  CO  an  4  the  s^ate  of  health  cf  the 
exposed  indi^nd-jal.  The  body  compensates 
for  this  hypon'.c  stress  by  increasing  cardia* 
outpat  and  biiMd  fiowr  to  si:!ecific  oi^ans, 
'  such  35  the  bra.:\  or  the  heart.  When  this 
abiLty  to  corrxp^asite  is  overpowered  or  is 
Hinited  by  disease,  t'=su3  i.ijuf}-  results 
lemphasisaddedl. 

Exposure  to  CO  sufficient  to  produce 
COHb  saturarsor.s  »n  the  3  3%  range  impairs 
cardiovascular  tunction  in  patients  with 
cardiOi-ascuUr  disease  and  in  normal 
subjects  '  •   •  The  primary  effect  of 
exposure  to  low  concentrations  of  CO  (ki 
workmen  results  from  the  hypoxic  stress 
secoiidarv'  to  the  reduction  in  the  oxvgen- 
ca.Tyin^cap-"  .^y  ofbloCfd.  *   *   "Workmen 
with  signifi.-.citt  disease,  both  detected  and 
undetected,  may  not  be  able  to  compensate 
adequately  aad  are  at  risk  of  serious  injiir>' 
For  such  vvorikfirs,  a  TLV  of  25  ppm  *   *   * 
might  be  necessary.  Et.en  such  a 
concentration  tr.ight  be  detrimental  to  the 
health  of  some  workers  who  might  have  far 
advanced  cardiovascular  disease  *  *  *  It 
would  appear  to  the  Committee  that  the  time- 
weighted  TLV  of  50  ppm  for  carbon 
monoxide  might  also  be  too  high  under 
conditions  of  heavy  labor,  high  temperatures, 
or  at  high  elevations  (Ex.  3-8). 

Thus,  the  ACGIH  also  regards  a  lower 
limit  for  CO  as  necessary  to  protect 
workers  with  cardiovascular  or 
pulmonary  disease  or  those  working 
under  stressful  conditions. 

OSHA  believes  that  it  is  clearly 
necessary  to  set  a  CO  level  that  protects 
workers  who  have  CHD  because  (1)  a 
large  percentage  of  employees  have  it. 
(2)  it  is  often  not  diagnosed  or 
diagnosabie,  and  (3)  it  is  frequently 
fatal.  The 35  ppm  8-hour  TWA  is  ' 
designed  to  protect  employees  with 
asymptom.atic  CHD.  The  term  CHD  is 
generally  a'^ed  to  refer  to  the  process  of 
atherosclerosis  of  the  coronary  arteries, 
which  leads  to  disturbances  in  the 
myocardial  blood  supply. 

The  general  worker  population  in  the 
United  States  is  composed  of  a  very 
significant  niunber  of  persons  with 
CHD.  Since  the  identification  of  such 
persons  in  the  absence  of  overt  clinical 
sym.ntoms  is  virtually  impossible,  it  is 
necessary  lo  assume  that  the  average 
worker  has  asymptomalic  CHD. 
especially  when  his/her  First  clinical 
symptom  may  be  sudden  death  (Ex.  3- 
1).  Several  studies  demonstrate  the 
significant  risk  associated  with  CO 
exposure,  particulaxly  with  respect  to 
coronary  heart  disease.  A  study  of 
firefighters  in  Los  Angeles  (Ex.  3-10) 
suggests  that  CO  exposure  during 
firefighting  may  be  responsible  for  the 
high  incidence  of  heart  disease  in 
nrefighters.  In  some  fires,  peak 
exposures  were  occasionally  as  high  as 
3000  ppm  CO,  with  40  percent  of  peak 


values  in  the  100-to  500-ppm  CO  range. 
However,  in  some  fires,  the  peak  CO 
exposure  was  below  100  ppm.  Although 
these  peak  exposures  in  firefighters 
were  high,  firefighte»-s  are  likely  to  be 
exposed  overall  for  fewer  hours  than  the 
workers  of  concern  in  this  rulemaking. 

A  prevalence  study  was  recently 
performed  on  angina  pectoris.  LCG 
changes,  and  blood  pressure  that 
involved  1,000  workers  from  20 
foundries  (Ex.  3-11  J.  A  clear  dose- 
response  was  found  with  regard  to  the 
prevalence  of  angina  (as  ubisined  by 
history  on  a  World  Health  Organization- 
recom.mended  questionnaire)  and  CO 
exposure  in  workers  (both  sn  okers  and 
nonsmokers).  «;~^ 

NIOSH  condubted  a  prospecue 
cohort  mortality^udy  a.T.ong  1,558 
white  male  irvefor  vehicle  e.xaininers 
who  were  empiojed  in  New  Jersey  for 
a  minimum  of  6  months  between  1944 
and  1973  (Ex.  3-12).  Indus-.rial  hygiene 
sur\eys  indicated  that  the  examiners 
were  exposed  to  carbon  monoxide  at  a 
time-weighted-average  (TWA)  of  10  to 
24  ppm.  Using  a  modified  life  table 
technique,  the  expected  deaths  were 
compared  to  the  expected  deaths 
through  August  1973.  The  overall  deficit 
of  mo.rtality  observed  (SMRI8O)  in  this 
occupational  cohort  during  the  first  10- 
year  period  was  to  be  expected  as  a 
result  of  the  widely  accepted  "healthy 
worker  effect."  However,  the  component 
SMR  for  cardiovascular  disease  deaths 
(134)  was  unexpected,  since  the 
"healthy  worker  effect"  had  been  most 
significantly  associated  with  decreased 
cardiovascular  disease  mortality  (Ex.  3- 
13).  This  evidence  suggests  that  slightly 
elevated  COHb  may  contribute  to  excess 
cardiovascular  disease  r.jtes  in  a  healthy 
population  that  is  of  average  fitness 
(since  the  work  is  not  physically  hard). 

A  recent  study  (Ex.  3-14)  reviewed 
the  epidemiological  evidence  for  an 
association  between  carbon  monoxide 
and  heart  disease  and  concluded  that 
carbon  monoxide  exert.s  acute  and 
possibly  reversible  short-term  effects 
that  can  increase  the  risk  of 
cardiovascular  disease. 

In  another  recent  study,  male 
volunteers  aged  35  to  75  with  stable 
exertional  angina  pectoris  and  positive 
exercise  treadmill  tests  were  exposed  to 
CO  concentrations  designed  to  cau,se  2.2 
to  4.4  percent  COHb  levels  after 
exercise.  The  subjects  performed  a 
symptom-limited  exercise  test  on  a 
treadmill,  folloived  by  exposure  for  1 
hour  to  CO.  and  then  performed  a 
second  treadmill  test.  All  subjects  who 
completed  the  study  (N=63i  showed 
significant  decreases  in  time  to  onset  of 
ischemic  ST-segment  changes;  in  the  2 
percent  COHb  group,  this  change 
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equaiied  5.1  percent,  and  in  the  4 
pe'x.tar  COHb  group  it  averaged  a  12.1 
pero^at  decrease  (Allred,  Bleechtr, 
ChiUman.  Dahms,  Goltlieb,  Hackney  et 
al.  r*39,  in  Res.  Rep.  Hlth.  Effect.  Inst 
25:79). 

As  pjinted  out  above,  cardiovascular 
di=.&5S8  (detected  or  undetected)  and 
pu!";on3ry  irapainnent  are  widespread 
in  the  general  population  in  this 
c:oui;.tr>',  in  workers  as  we\]  as  other  sub- 
popubEiOns.  In  addition .  OSHA  is 
particularly  concerned  about  the 
adverse  rffiects  of  CO  because  worker*. 
re3'.iLir;y  encounter  complex  and 
stressfol!  situations  at  work,  including 
heat  sti ess,  jobs  demanding  heavy 
e.'certirn,  and  tasks  requiring  boih 
judgff-ent  and  xnotor  coordination. 
OSHA  standards  are  intended  to  protect 
ivoriers  of  average  and  below-average 
fitness  and  those  who  engage  only 
intpnrrytteatly  in  heavy  physical  labor 
and  tvho  do  not  therefore  receive  the 
be.'jelfi;?  of  physical  conditioninc;. 

OSHA  thus  has  determined  tnat.  in 
Long  shoring  aod  Marine  Terminals,  the 
proposed  8-hour  TIVA  of  35  ppm  for 
c:arboa  infionoxide  is  needed  to  reduce 
the  Significantly  increased  risk  of 
cardioi'ascular  disease  that  is  associated 
with  overexposure  to  CX).  The  Agency 
also  believes  that  a  ceiling  of  200  ppm 
in  outdoors,  noo -enclosed  spaces  is 
necessary  to  ensure  that  peak  CO 
exposures  are  kept  below  the  1500  ppm 
IDLH  level  by  a  reasonable  safety  factor. 
The  CiiiiBg  limit  will  also  assist  in 
keeping  COHb  levels  below  5  percent, 
the  ce:hng  will  be  measured  over  5  , 
minutes  to  permit  the  use  of  simpler 
monitoring  techniques. 

Based  on  this  evidence.  OSHA  is 
proposing  an  8-hour  TWA  of  35  ppm 
and  a  ceiling  of  200  ppm  in  outdoor, 
non-enclosed  spaces  as  the  PELs  for 
carbon  monoxide  in  the  longshoring  and 
marine  terminal  industries.  In  these 
industries,  however,  most  employees 
regularly  enter  and  work  in  a 
compartment,  hold,  or  other  enclosed 
space,  in  which  CO  levels  can  increase 
rapidly  if  uncontrolled.  CO.  therefore, 
preseats  an  especially  great  danger  of 
death  from  IDLH  levels  of  CO. 
Consequently.  OSH.^  is  retaining  the 
too  ppm  ceiling  for  CO  in  such  spaces, 
as  welt  AS  the  provision  requiring 
monitoring  of  these  spaces.  The  Agency 
would  continue  to  require  that  the 
employer  monitor  the  ambient  air 
Within  any  caigo  space  where  interna! 
combustion  engines  discharge  their 
exhaust.  Therefore,  when 
conceatralions  of  CO  in  these  enclosed 
spacei  reach  100  ppm.  work  shall  be 
suspended  and  the  workers  removed 
from  the  spaces.  IVork  shall  not  resume 
until  concentrations  of  CO.  as 


determined  by  actual  monitoring,  have 
been  reduced  to  within  Lhe  allov.'able 
limits. 

The  Agen€>  beUeves  that  these  limits 
will  ensure  that  the  COHb  levels  of 
exposed  workers  {especially  of  non- 
s!T!ol.ers)  m  these  sectors  are  maintained 
a*  or  bt  low  5  percent,  which  will 
protect  thove  workers  at  greater  risk 
be<;au>2  of  c3r-i\o vascular  or  pulmonary 
impai.-ment.  fn  addition,  these  revised 
limits  will  protect  healtliy  workers  in 
the  affected  secmrs  who  must  work  in 
environments  ir.volving  intermittent 
exertion,  heat  stress,  or  other  strenuous 
conditions.  OSH.A  believes  that  these 
limits  are  n«ressar>-  to  substantially 
reduce  the  .-i^nificant  occupational  risk 
associated  w  ith  both  chronic  and  peak 
exposures  to  carbon  monoxide  in  the 
workplace  The  hypoxic  stress 
associated  wuh  exposure  to  carfjon 
monoxide  c'.early  constitutes  a  materia! 
impairment  of  health  and  functional 
capacity.  For  a  more  com.plete 
discussion  of  these  health  effects  see  57 
FR  26371. 

If  natural  or  vessel  supplied 
ventilation  is  not  sufficient  to  maintain 
levels  within  the  allowable  limits,  the 
emplo}-er  must  utiliTe  supplemental 
methods  until  such  levels  are  reached 
(generally  accomplished  with  portable 
blowers).  !t  should  be  noted  that  the 
proposed  requirement  deletes  the 
language  "before  work  is  resumed." 
This  is  to  make  the  requirement  redect 
more  clearly  the  actual  industry 
practices  being  employed  to  control 
exposure  to  CO  through  the  use  of 
engineering  controls.  The  longshoring 
work  itself  generates  CO  through  the  use 
of  the  loading  equipment.  In  reality, 
then,  it  is  not  Ihe  circumstance  that  100 
ppm  is  routinely  reached,  the  hold  is 
cleared  of  workers,  supplemental 
blowers  are  used  to  clear  the  air  and 
then  the  workers  return  to  work.  Rather, 
when  a  sustained  build-up  of  CO  is 
detected,  even  at  much  lower  levels,  the 
supplemental  blowers  or  other 
additional  means  are  employed  to 
maintain  the  exposures  to  within  the 
allov.ablehmiis. 

Portable  venubting  equipment  must 
be  guarded  to  prevent  employee  injury, 
and  they  musi.  be  effectively  grounded 
by  a  grounding  conductor  run  with  or 
enclosing  the  circuit  conductors.  In 
situations  where  portable  ventilating 
equipment  is  run  fay  vessel  supplied 
power,  the  grounding  conductor  must 
be  bended  to  the  structure  of  the  vessel. 
Given  the  shipboard  environment, 
carehil  attentioii  must  be  paid  to  the 
electric  cords  of  portable  equipment, 
making  certain  they  are  not  worn  or 
otherwise  unserviceable. 


OSHA  is  proposir^g  to  retain  the 
requirement  for  recording  tests  of  the 
atmosphere.  The  stevedoring 
community  is  successfully  using  such 
testing  logs  as  a  frame  of  reference  in 
assessing  atmospheric  conditions  from 
one  point  in  time  to  the  next. 

In  proposed  paragraph  (b).  OSHA 
addresses  the  longshoring  hazards 
associated  with  handling  grain  tf.at  has 
been  treat'id  with  fumigants.  Grain  is 
subject  to  infestation  by  insects  and 
rodents  during  storage  and  shipping. 
Furnigants  used  to  control  infestation 
can  be  liquid  or  solid  compounds  that 
release  poi.sonous  gases  and  can  be 
applied  in  the  form  of  sprays,  fo;;s  or 
gases  or  by  direct  contact  (Ex.  1-104). 

'   '   '  these  gases  are  harmful,  possibly 
fatal,  to  humans  as  long  as  they  remain 
potent.  Therefore,  they  tonstitate  a  safetv 
hazard  from  the  time  of  application 
throughout  the  duration  of  their  potency— 
which  may  lasl  fr^r  si-rarai  da>-s.  (Id.  p.SC) 

Here,  OSHA  would  require  that  the 
employer  determine  whether  or  not 
grain  to  be  loaded  or  discharged  aboard 
a  vessel  had  been  fumigated.  Such  a 
determination  shall  be  based  on  direct 
communication  with  knowledgeable 
persons  from  both  the  grain  elevator  and 
the  vessel. 

When  a  cargo  has  been  fumigated,  an 
employer  shall  designate  a  person  (see 
t*1918.2(c)),  who  is  thoroughly  familiar 
with  the  characteristics  of  the  fumigant 
being  used  and  how  to  properly  assess 
contaminant  levels;  fully  aware  of  the 
manufacturer  of  the  fmnigant's  use 
recommendations  and  v^amings;  and 
knowledgeable  about  the  proper 
personal  protective  equipment  whit:h 
must  be  worn  to  safely  guard  against  the 
possible  effects  of  the  fumigant.  The 
designated  person  must  test  the  vessels 
compartments  after  loading  begins,  but 
before  longshore  employees  (generally 
trimmers)  enter.  Subsequent  tests  must 
be  made  to  ensure  that  fumigant 
concentrations  to  exposed  personnel 
never  attain  levels  tha*  are  beyond  the 
allowable  limits.  Records  of  those  tests 
are  retained  by  the  employer  for  a 
period  of  30  days.  Whenever  the 
concentration  in  any  compartment 
reaches  the  level  specifted  as  hazardous 
by  the  fumigant  manufacturer  or  by 
subpart  Z  of  29  CFR  part  1910. 
whichever  is  lower,  all  e.T^ployees  shall 
be  removed  from  such  com.partments 
and  shall  not  be  permitted  to  re-enter 
until  such  time  as  tests  demonstrate  that 
the  atmo.sphere  is  within  allowable 
limits. 

Consistent  with  §1917.25  of  the 
Marine  Terminal  standard,  during 
emergencies  or  while  tests  are  being 
undertaken  in  compartments  that  have 
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s)  t;einu 


hazardous  or  unknown  (  one;  mtrations 
of  fumiganf ,  the  designated  \  erson 
entering  the  compartment  m  ist  he 
properly  outfitted  with  perse  rial 
protective  equipment,  (See  c:  iteria  at 
propo.sed  «il918.94(b)(3)(v)),  ind  mu.st 
be  observed  while  conductin  \  such  tests 
by  two  standby  employees,  v  ho  are 
themselves  properly  outfittec  .  The 
personal  protective  equipmei  it  used  by 
the  designated  person  and  th  >  observers, 
will  be  required  to  be  readily  available 
wherever  fumigated  grains  ar  i  handled. 
In  situations  where  it  is  nei  essary  to 
carry  out  insecticide  or  pesti(  ide 
treatment  of  a  localized  natur  3,  such  as 
in  rod»^nt  (ontrol,  paragraph  lb)(4) 
would  require  that  employee 
«;ondu(:ting  the  treatment  anc 
may  be  exposed  to  the  chemi 
applied,  be  equipped  with  pesonal 
protective  equipment  that  mt  ^ts  the 
specifications  set  out  by  the 
manufacturer  of  the  che.mit;a 
u.sed. 

In  proposing  these  rules  co  ering 
fumigated  grain  cargoes,  the  i  gencv  has 
relied  upon  the  exi.sting  rule  or 
longshore  employment  (Ex.  1  39)  but 
has  al.so  utilized  the  .Agency'? 
experience  in  promulgating  tl  e  general 
industry  Permit-required  Con 
Spa(  e  standard  (29CFR  1910 
4.549),  together  with  accident 
1-104)  relating  to  fumigated  >i-ain 
cargoes  aboard  ship.  Finally,  hese  rules 
are  further  supported  by  simi  ar 
provisions  found  in  the  Pacifi 
Marine  .Safety  Code  (Ex  1-14 
U.S.  Coast  Guard's  "Interim  Regulations 
for  Shipboard  Fumigation,"  4  1  CFR- 
147A  (Ex.  1-10.')). 

In  proposed  paragraph(i:).  I 
proposes  requirements  for  bar 
cargoes  of  fumigated  tobai  co 
cargoes,  both  ported  and  expo  -ted,  are 
shipped  most  typically  in  halt  s.  in 
hogsheads,  and  in  intennodal 
containers.  OSHA's  propo.sed 
Longshoring  requirements  apj  ly'wlipn 
cargoes  are  break-bulk,  i.e.,  pii  :ce  lots  of 
bales  or  in  hogsheads.  When  s  n.h 
cargoes  are  containerized,  OSfllA 
addresses  employee  exposure 
Marine  Terminal  standard  {29KFR 
1917.2.5(g)) 

In  the  case  of  break-bulk  fuiiigated 
tobacco  cargoes,  the  einpioyc-r 
required  to  determine  (bv  writ 
notification)  if  the  cargo  has  ir 
himigated.  If  so,  theempioyer 


ined 
14fi, 58  FR 
[lata  (Ex. 


Coast 
) and  the 


le  Agency 

dling 

Tobacco 


further  required  to  obtain  a  wr  ften 
warranty  from  the  fum:gator(s  that  the 
cargo  has  been  sufficiently  uer  ted 
(concentration  of  fumigant  is  v  ilhin 
allowable  limits.)  OSHA  notes  !i;3t  this 
P'ftctice  is  cunenlly  in  place  a  all 
longshore  operations  in  the  I 
handling  tobacco.  In  the  case  r  f 


n  tne 


would  be 
en 

fact  been 
ivouid  be 


containerized  shipments  of  fumigated 
tobacco,  OSHA  is  proposing  new 
language  that  can  be  found  in  the 
proposed  changes  to  the  Marine 
Terminal  regulations,  §191 7.25(g), 
which  is  part  of  this  proposal  and  which 
is  di.scussed  in  Section  VI  of  this 
rulemaking. 

Proposed  paragraphs  (d)ond  (o) 
remain  virtually  identical  to  the  existing 
provisions.  Paragraph  (d)  involves  a 
work  practice  to  discover  hazardous 
exposures  to  fumigants  of  any  cargo 
other  than  grain  and  tobacco  while 
paragraph  (e)  involves  the  use  of 
personal  protective  equipment  to 
protect  against  heavy  concentrations  of 
fiust. 

Proposed  paragraph  (f)  addresses 
operations  aboard  vessels  engaged  in  the 
menhaden  trade.  Menhaden  is  a  tenn 
that  refers  to  several  species  of  trash 
fish.  Menhaden  is  u.sed  to  produce, 
among  other  products,  fertilizer,  pet 
food  and  fish  oil.  (See  40  FR  421.1.)  As 
cargo  to  specialized  menhaden  marine 
terminals,  menhaden  presents  a  health 
hazard  to  longshore  workers  when  it 
de<;omposes,  generating  hydrogen 
sulfide  (HjS).  As  recently  as  1987,  a 
hydrogen  sulfide  incident  aboard  a 
menhaden  vessel  led  to  serious  injury 
and  a  fatality  (Ex.  1-80).  OSHA's 
current  limit  for  hydrogen  sulfide  in 
Marine  Terminals  is  20  ppm  as  an  8- 
hour  TWA;  the  current  Longshore 
standard  is  silent  with  regard  to  both 
H?2S  and  menhaden.  The  1986  ACGIH 
TLV"s  for  hydrogen  sulfide  are  10  ppm 
as  an  8-hour  TWA  and  15  ppm  as  a  15 
minute  STEL  (Ex.  3-8);  NIOSH  has  a  10- 
ppm,  10-minute  REL  for  this  substance 
(Ex.  3-3).  OSHA  is  proposing  an  8-hour 
TWA  of  10  ppm  in  Longshoring  and 
Marine  Terminals  with  a  STEL  of  15 
ppm.  Promulgation  of  these  PELs  will 
make  OSHA's  limits  for  hydrogen 
sulfide  consistent  with  the  best 
available  evidence  on  the  hazards  of 
HjS  exposure. 

Hydrogen  sulfide  is  a  colorless, 
flannnahle  gas  with  the  odor  of  rotten 
eggs.  It  is  widely  used  as  a  chenncal 
intermedir.te,  an  analytical  reagent,  and 
in  the  manufacture  of "htavy  water" 
(H?0:?)  in  the  utilities  sector.  In 
agriculture,  it  is  used  as  a  disinfectant 
(HSDB  1985).  It  is  also  generated  by  the 
fermentation  of  animal  manure.  Many 
farm  workers  have  been  exposed  to  this 
substance  while  working  in  the  vicinity 
of  liquid  manure  storage  pits  and  have 
been  asphyxiated  as  a  consequence  (ICx. 
4-1).  Hydrogen  sulfide  also  is 
encountered  in  natural  oil  and  gas 
deposits  and  in  sewers,  cais.sons. 
tunnel.s,  and  other  con.struction  sites 
(Grant  1986,  p.  495).  When  used  \t. 
pesticidal  applications  and  as  dire<  ted 


on  the  label,  this  substance  js  rt^^iattd 
by  the  EPA  under  the  Feders) 
Insecticide,  Fungicide,  and  Rodf  r.ticice 
Act  (FIFR.'\).  In  longshoring.  t,^<e  hszr.rd 
is  brought  about  by  the  generation  cf 
hydrogen  sulfide  gas.  caused  by  the 
decomposition  of  the  menhactn  !o.".d 
similar  species)  catch. 

Hydrogen  sulfide's  effocts  o."; 
experimental  animals  are  £?n-.);£r  to 
those  seen  in  exposed  worker*: 
conjunctivitis,  pulmonar\  irritfct/cr.. 
acute  poisoning,  and  deal,';  bi,  it.yz.M.^ 
asphyxiation  (Ex.  4-2).  The  LDe.o  ^n 
mice  is  673  ppm  for  1  hour  {Ex  .;-'-; 
,\  number  of  experiment?  ,^cve 
demonstrated  that  expos^'are  to  hvdroeen 
sulfide  concentrations  of  50  to  100  ppm 
for  several  hours  (or  sometirr.e«:  longer) 
cau.ses  damage  to  the  corneal  ep;;heitun) 
of  dogs,  cats,  ."-abbits.  and  gcsinea  pig<;: 
animals  are  believed  to  be  somewhet 
le.ss  sensitive  than  humans  to  hvcrci:en 
sulfide's  ocular  effects  biil  r>o>  be  n-jore 
sensitive  to  its  pulmonar\'  effe«;fs  tGrc.^t 
1986.  p.  1496). 

When  inhaled  at  concentrstions 
exceeding  500  ppm,  exposure  to 
hydrogen  sulfide  has  caused  respirtfcry 
paralysis  and  death.  Acutely  poisoned 
individuals  who  recover  may 
experience  headaches,  fatigiie. 
dizziness,  and  nystagmu.s;  eventi-fcitv. 
however,  recoverv  is  usually  corr.pJtre 
(Ex.  4-4).  The  1986  ACGIH ' 
Docuinentcitinn  (Ex.  1-3,  p.  ijifr) « ;tt« 
several  reports  (Ex.  4-6)  of  tbe 
occurrence  of  adverse  ocular  effetfs. 
including  conjunctivitis,  caused  by' 
exposure  to  20  ppm  or  les.s  of  hvd.'Of^t-n 
sulfide.  A  .study  by  Poda  and  Aiken  (Ex. 
4-7)  reports  that  the  adoption  &}  £ 
voluntary  limit  of  10  pp.n*  in  ?wo  h(-s\  \- 
water  plants  eliminated  expc?  j.-e 
problems  at  those  facilities  Ar,  ttri.. 
study  by  Flury  and  Zernik  (1951irj 
reports  that  t.he  conjunctivitis  (Toasc-d  by 
the  exposure  of  volunteers  lo  10  to  15 
ppm  of  hydrogen  sulfide  for  six  hcurv 
endured  for  several  days;  hov.tve-.  ».his 
suh.stani  e  is  not  known  to  have  iir^used 
irreversible  eye  daiiiage.Tht  zulhcr  of 
the  best-kno'.vn  general  .sourre  cr.  the 
toxicology  of  the  eye  (Grc.-^il  l&£6;  ^'t;>r'. 
that  "where  the  concentrslicr,  ;c; 
hydrogen  sulfide)  is  regularly  *r>.i 
below  10  ppm  in  air,  it  is  rare  Jo  .-.->-.h 
any  irritation  of  the  eyes"  ip  14^6^. 
OSH.A  believris  that  the  proposed  STtL 
will  ensure  that  concentration'  o:»- 
maintained  clo.se  to  the  S-.^cut  TV.A 
and  that  excursions  ahovf-  .rftnyA  J£-'.e:<^ 
are  thus  minimized. 

Based  on  this  evidence.  OSHA 
believes  that  the  current  10-pi.-,r.  f'-nt  ,:r 
TWA  limit  alone  does  not  &deij.jft<f5v 
protect  workers  in  Long?hoiir.f  onc^ 
Marino  Temiinals  aga.iisl  ihe  oQ\.p;m 
ocular  effects  a.ssociated  v.,rh  t->pt'„,'e 


>o  concentrations  of  hydrogen  sulfide 
above  10  ppm.  OSHA  believes  that  the 
eye  irritation  and  conjunctivitis 
associated  with  such  exposures 
represent  a  signifkant  risk  of  material 
health  inr.pairment  to  these  workers 
because  they  may  experience  pain  and 
other  ocular  effects  and  be  forced  to 
seek  oiedical  treatment  after  such 
exposures.  OSHA  is  accordingly 
p.'-oposing  aa  8-hour  TWA  limit  of  10 
ppm  for  hydit^en  sulfide  with  a  short- 
term  limit  of  15  ppm  in  these  parts  1917 
and  1918.  Based  on  available 
information,  the  A^ncy  has  determined 
that  these  limits  are  necessary  to 
provide  protection  from  the  significant 
risV;  of  exposure-related  ocular  effects. 
including  conjunctivitis,  corneal  edema, 
and  distortion  of  vision,  associated  with 
occupational  exposure  to  hydrogen 
sulfide. 

Since  the  hazard  this  paragraph  seeks 
to  avoid  is  brought  about  by  the 
generation  of  hydrogen  sulfide  gas, 
caused  by  the  decomposition  of  the 
menhaden  (and  similar  species)  catch, 
the  requirements  are  not  applicable  to 
operations  aboard  vessels  with  operable 
refrigerated  compartments  used  to  hold 
the  caldh.  Paragraph  (f)  requires  that 
tests  be  performed  before  and  during 
discharge,  by  designated  personnel  who 
are  trained  and  competent  in  their 
understanding  of  the  potential  hazards 
involved  within  the  catch  hold(s).  The 
test  would  include  assessments  of 
hydrogen  sulfide  and  o.xygen  content  of 
the  3tmosphere(s)  within  the  hold(s). 
Employers  would  be  prohibited  from 
sending  employees  into  the  hold(s) 
unless  the  hydrogen  sulfide  level  was 
kept  below  10  parts  per  million  on  a 
time  weighted  average  with  a  short  term 
exposure  limit  of  15  ppm  measured  over 
a  15  minute  sampling  period.  Oxygen 
levels  must  be  maintained  to  at  least 
19.5  percent 

in  arriving  at  these  proposed 
requirements,  OSHA  utilizes 
information  that  supported  similar 
requirements  for  the  shoreside  aspecl  of 
menhaden  operations  in  the  Agency's 
rules  for  Marine  Terminals  (^191 7.73; 
See  discussion  at  46  FR  4213).  Also,  in 
the  development  of  the  proposed 
requirements,  the  National  Fish  Meal  & 
Oil  Association  was  dearly  supportive 
of  the  proposed  regulatory  poslui-e.  In 
communications  between  thai  group 
and  the  Department  of  Labor,  and  in 
memoranda  to  the  association's 
memt>ership  (Ex.  1-56),  it  is  clear  that 
industry  practice  is  quite  consistent 
with  OSHA's  proposal 

Proposed  §1918.95  contains 
requirements  for  sanitary  considerations 
at  all  longshoring  operations.  OSH,\ 
believes  that  the  hazards  a.ssociated 


with  poor  sanitation  and  sanitary 
prac-tires  are  well  established  and  need 
not  be  elaborated  here.  The  proposed 
provisions  are  fully  consistent  with  the 
current  regulations  for  shoreside  caigo 
handling  (§1917.127).  providing  the 
uniformity  that  is  necessary  between  the 
two  segments  of  marine  cargo  handling. 
OSH.\  is  proposing  in  both  §§1917.127 
and  19:8.95  to  include  tables  which 
specif>the  number  of  toilet  facilities 
according  to  the  number  of  employees  at 
the  worksite.  This  table  has  been  taken 
from  the  sanitation  section  in  OSHA's 
Construction  Safety  Regulations.  29  CFR 
1926.51(c).  OSHA  requests  the  public  to 
comment  on  the  inclusion  of  this  table 
in  this  proposal. 

Summarizing  the  section,  OSHA 
would  require  that  employers  provide 
their  workers  with  washing  and  toilet 
facilities  that  are  equipped  with  hot  and 
cold  (or  tepid)  ruruiing  water;  soap: 
clean  hand,  towels  (or  warm  air 
blowers);  clean  and  functional  toilets 
(that  offer  separate  compartments  with  a 
latched  door),  and  clean  drinking  water 
(with  no  common  cups).  The 
consumption  of  food  or  drink  would 
continue  to  be  prohibited  wherever 
hazardous  materials  are  stowed  or  being 
handled  (see  definition  at  §1918. 2(g)). 
Additionally,  cargo  handling  operations 
are  to  be  separated  (by  barriers)  from  the 
vessel's  uncovered  refuse  and.  in  the 
unlikely  event  of  a  sanitary  line 
overboard  disdiarge.  from  it  as  well. 
Since  longshoring  work  is  performed 
adjacent  »o  a  marine  terminal,  if  the 
marine  terminal's  sanitation  facilities 
are  available  for  longshore  employees' 
use.  this  would  constitute  compliance 
with  §1918.95.  (Section  1917.127. 
which  covers  sanitation  at  marine 
terminals,  is  virtually  identical  to 
proposed  §1918.95.) 

Because  longshoring  operations 
generally  take  place  in  a  location  with 
restricted  space,  i.e.,  aboard  a  ship, 
other  non -associated  but  often  necessar\ 
work  (such  as  ship's  maintenance  and 
repair)  must  be  conducted  carefully. 
with  due  deference  to  the  cargo 
handling  being  performed.  In  siif;h 
cirtumstances. employees  may  be 
exposed  to  hazards  associated  with 
excessive  noise  leading  to  impaiie  j 
communications,  excessive  light  or  heat 
fro.-n  hot  work,  overspray  from  abrasive 
blasting  or  spray  painting,  or  non- 
ionizing radiation.  In  OSHA's  current 
rules  for  Longshoring  (§1918.95),  the 
Agency  has  prescribed  requirements  to 
account  for  the  hazards  that  can  be 
anticipated  when  maintenance  and 
repair  work  are  concurrently  undertaken 
with  cargo  handling.  Those  same  rules 
are  proposed  in  §1918. 95  (with  very 
minor  change)  to  be  included  in  the 


revision  of  this  part.  Summarizing  them, 
longshoring  operations  would  be 
prohibited  when  noise  produced  by 
such  concurrent  work  interferes  with 
the  communication  of  warnings  or 
instructions;  when  falling  objects  could 
fall  on  cargo  handlers  from  such  work 
being  conducted  overhead;  when 
welding  slag,  burning  spailcs  or  welding 
rod  flash  could  injure  cargo  handlers; 
and  when  abrasive  blasting  or  spray 
painting  is  being  performed  in  the 
vicinity  of  cargo  operations. 

Additionally.  OSHA  is  proposing  to 
prohibit  cargo  handling  operations 
w  here  the  employees  are  exposed  to 
electromagnetic  (non-ionizing)  radiation 
that  is  emitted  from,  the  radio  and  radar 
equipment  on  the  vessel.  This  could  be 
especially  dangerous  when  employees 
are  working  on  the  tops  of  containers 
w  bile  work  is  being  done  to  the  radar 
or  radio  equipment.  OSHA  is  also  aware 
of  the  dangers  associated  with  non- 
ionizing radiation  emitted  fru...  rddio 
and  television  towers  that  are  close  to 
marine  cargo  handling  facilities  and  has 
included  the  words  "or  from  radio  or 
television  transmitting  towers  ashore" 
in  this  paragraph.  OSHA  issued  a 
Hazard  Information  Bulletin  on 
September  5. 1990.  concerning  a  non- 
ionizing radiation  incident  caused  by 
radio  transmitting  towers  that  were  near 
a  cargo  handling  facility.  The  radio 
frequency  emissions  were  aimed  in  the 
direction  of  the  cargo  handling 
operation  and  the  radiation  caused 
longshore  workers  touching  the  crane 
wires  and  hooks  to  be  burrved.  This 
situation  was  corrected  by  having  the 
transmissions  directed  away  from  the 
cargo  handling  area,  however  other 
options  were  available  such  as. 
insulating  the  caigo  hook,  o?  providing 
proper  personal  protective  equipment 
(Ex.  1-137). 

Proposed  §1916  97  sets  out 
requirements  for  first  aid  and  lifesaving, 
and  parallels  closely  the  same 
considerations  set  out  by  OSK.\  in  its 
rules  for  the  shoreside  aspect  of  .marine 
cargo  handling  (§1917.26)  The  hazawis 
that  this  section  is  meant  to  address  are 
those  that  would  occur  in  the  absence 
of  first  aid  or  rescue;  that  is,  following 
an  accident,  this  section  is  intended  to 
mitigate  the  extent  of  injury  to  ti^ 
employee. 

In  summarizing  this  proposed  set.tion, 
the  employer  would  be  required  to 
direct  all  employees  to  report  all 
injuries.  A  first  aid  kit  would  be 
required  to  be  available  at  each  vessel 
being  worked,  with  at  least  one  person 
holding  a  valid  first  aid  certificate  also 
available  to  administer  first  aid.  OSHA 
does  not  stipulate  who  the  certificate's 
issuing  organization  must  be.  bi.it 
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remains  consistent  with  if 
taken  while  developing 
Terminals  rule,  wherein 
stated  at  46  FR  4193: 

No  particular  first  aid  ecu 
agency  is  designated,  so  long 
certificate  is  issued- by  a  resj 
organization  which  requires 
completion  of  a  course  as  ev 
qualification. 

OSHA  sets  out  no  specif 
the  contents  of  the  require 
kit(s).  The  Agency  does 
propose  to  have  those  n 
individualized  by  a  physic 
consultation  with  the  em 
customize  first  aid  kit 
hazards  to  be  encountered. 
(  onsistent  with  the  approai 
OSHA  in  its  General  Indu 
(§1910.151{b))anditsCon 
standards  (§1926.50(d)(l)). 
believes  this  approach  to 
more  flexible,  but  more 
well.  It  should  be  noted 
proposing  to  am.end  the  M- 
Terminal  regulations  to  re 
what  is  being  proposed  in 
regards  to  first  aid  kits  and 
stretchers.  Requiring  weekl ,' 
the  contents  of  first  aid  kits 
consistent  with  OSHA's 
Health  Regulations  for  Con 
§1926.50(d)(2). 

Additionally,  OSHA  , 
include  more  specific  requi 
addressing  strength  and 
characteristics  of  emergen 
(Stokes  baskets).  These  reqi 
reflecl  the  terms  of  an 
between  the  West  Gulf  Man 
Association  and  individual 
I.L.A.  operating  on  the  Gulf 
which  OSHA  considers  to  b 
appropriate  for  inclusion  in 
proposal.  The  requirement 
stretcher  have  at  least  four 
"effective"  patient  restrain 
the  restraints  must  be  able 
patient  to  the  stretcher  even 
stretcher  and  patient  is  bei 
vertically.  In  an  accident  ci 
the  preamble,  (Ex.  1-90),  w 
employee  was  being  carried 
the  stretcher,  the  restraints 
effective  and  the  patient  fell 
In  proposed  §1918.98,  OS 
requirements  for  the  quali 
machinery  operators,  i.e., 
winch  operators,  industrial 
drivers,  conveyor  operators, 
provides  proposed  language 
the  training  of  supervisory  , 
i.e.,  gang  foremen,  stevedore 
superintendents,  etc.,  in 
prevention.  The  hazards 
this  section  arise  from  in 
untrained  or  inappropriate 
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cargo  handling  machinery;  and  hazards 
created  by  improperly  trained 
supervisory  personnel.  These  hazards 
can  readily  lead  to  accidental  injury  or 
death. 

Both  topics  originate  in  the  shoreside 
rules  (§1917.27),  and  focus  on  very 
important  aspects  indisputably  lied  lo 
safe  cargo  operations.  The  proposed 
provisions  would  require  that  all 
employees  (except  supervised  trainees) 
be  familiar  with  signs,  signals  and 
operating  instructions  before  operating 
cargo  handling  machinery  or  before 
giving  signals  to  operators.  OSHA 
would  require  that  employee 
competency  to  perform  such  work  be 
determined  by  the  employer,  using 
training  and  experience  as  criteria  in 
making  such  a  determination.  The 
employer  would  be  prohibited  from 
allowing  employees  with  a  known 
incapacitating  ailment,  such  as  heart 
disea,se  or  epilepsy,  or  employees  with 
defective  uncorrected  hearing  or 
eyesight,  from  operating  that  equipment. 
Because  supervisory  training  is 
considered  to  be  essential  lo  reducing 
ihe  amount  of  accidents  in  any 
industrial  setting,  the  Agency  proposes 
to  .set  requirements  for  the  shipboard 
cargo  handling  workplace  that  will 
complement  such  requirements  already 
in  place  for  shoreside  work.  OSHA  asks 
the  public  to  comment  on  the 
effectiveTless  of  the  shoreside 
supervisory  programs  and  benefits  that 
have  been  derived.  In  proposing  this 
requirement,  the  Agency  notes  that  the 
great  majority  of  supervisory  persons 
already  trained  in  accident  prevention 
under  the  part  1917  rules,  are  those 
same  individuals  who  would  be  covered 
by  the  training  requirement  under  this 
proposal.  The  Agency  requests 
interested  persons  to  submit  comment 
on  the  proportion  of  supervisory 
employees  for  whom  such  training 
would  actually  be  required.  The  same 
built-in  transition  periods  established 
for  training  within  the  Marine 
Terminals  rule  (two  years  after  the 
promulgation  of  the  final  rule  and  af^er 
that  date  90  days  after  supervisory* 
assignment),  are  proposed  also  for 
shipboard  application.  The  criteria  for 
course  content  is  performance-based, 
allowing  for  instruction  to  be  tailored  to 
the  particular  operation(s).  The 
recommended  topics  included  as  a 
footnote  are  considered  to  be 
rudimentary  to  most  shipboard  cargo 
handling  operations. 

It  should  be  noted  that  current 
§1918.98  entitled  "Grain  fitting"  is 
being  deleted  by  this  proposal.  OSH,^ 
believes  that  this  type  of  longshoring 
operation  is  obsolete  and  no  longer 
exists.  OSHA,  however,  recognizes  that 


interested  parties  may  have  differing 
views  regarding  this  deletion  and  invite 
comment  on  this  point. 

Subpart  J— Personal  Protective 
Equipment 

All  proposed  sections  of  this  subparl 
are  based  in  the  requirements  for 
personal  protective  equipnient  found  in 
the  shoreside  requirements  for  marine 
cargo  handling  (§§1917.91,  1917.92. 
1917.92,  1917.93. 1917.94,  and 
1917.95).  The  hazards  addressed  bv  this 
section  are  those  that  personal 
protective  equipment  can  eliminate  or 
ameliorate  by  its  proper  use.  For 
example,  eye  protection  can  prevent  the 
loss  of  an  eye;  foot  protection  can 
prevent  a  broken  foot;  respirators  tan 
prevent  toxic  poisoning;  and  so  on  As 
was  the  case  in  that  rulemaking  (48  FH 
30903),  OSHA  again  sets  out  the 
principle  that  whether  the  PPE  costs 
must  be  borne  by  employers  depends 
largely  on  whether  the  employee  has 
possession,  responsibility  ar.d  control 
over  the  specific  piece  of  equipmer,t  As 
an  example,  items  such  as  protective 
gloves  and  foot  wear  are  among  pieces 
of  gear  that  employees  may  bring  home 
for  personal  use  between  work  shifts, 
but  the  employees  would  be  protected 
by  the  gear  while  at  work.  As  such,  the 
employer  has  to  make  available  and 
assure  that  employees  wear  such 
equipment,  but  the  standard  does  not 
require  the  employer  to  furnish  it  free  of 
cost.  Other  items  however,  such  as 
respirators,  fall  protection  systems  and 
special  protective  clothing,  are  pieces  of 
gear  that  the  employer  is  required  to 
furnish  and  mainfain.These  are  items 
that  do  not  leave  the  workplace  and  sre 
always  under  the  control  of  the 
employer.  Such  items  are  those  for 
which  the  employee  is  not  obligated  fo 
bear  any  cost  under  the  standards. 
OSHA  understands  that  various 
arrangements  exist  for  shared  cos! 
responsibilities  and  sole  cost 
responsibilities  at  different  parts  of  the 
Nation's  waterfront,  and  leaves  to  the 
employers  and  employees  the  right  fo 
resolve  such  issues. 

Proposed  §1918.101.  would  require 
employees  performing  work  which  is 
hazardous  to  the  eyes  be  provided  with 
protection  that  meets  the  requirements 
(evidenced  by  marking  or  labeling)  of 
the-American  National  Standard  for 
Occupational  and  Educational  Eye  and 
Face  Protection  (ANSI  Z87.1-1989). 
Such  eye  protection  would  be  required 
to  be  maintained  in  good  condition, 
with  cleaning  and  disinfection 
performed  prior  to  issuance  to  another 
worker. 

Proposed  §1918.102  refers  to 
§1918.1(b)(12).  which  adopts  by 


reference  OSHA's  Gk-!!(  ra!  Industry 
stji.sdard  for  respiratory  prott"<:tion 
!*;  1910. 134).  Tfie  shipboard  cargo 
lia:idiing  envirunrntrit  is  not  uniqut:  :ti 
fhe  seIei:tiGn  or  use  of  respi.-atnry 
protettion. 

In  proposed  §1«*18.103.  the  .Agetu.y 
rfcf'uires  th.at  employt+'s  '.vJyse  tie.id-. 
■  ■.m  exp'jsed  to  haAirds  associaffd  with 
'n*paL.1  or  el«';tric  shocks  or  bums  Ix; 
*:rquipped  with  and  he  r^inuir  d  to  Ae  .- 
protiH;tivt-  hais  lha»  meet  ihn  de.eigo 
.-uq...iren>jf;'s  (<^vident.ed  by  .r.arkui^  or 
hiliriiiig)  cf  American  Natiom!  Stand ard 
Re:^u!re.mep.t>  for  Protective  Head  Wt-.s 
Jfor  Indj.s!  iai  Wo'-kefs  (.ANSI  Znq.i- 
i9P,«j.  it  .-also  requires  that  rlenniiii;  iiid 
d;-'n!et;t!on  be  performed  when 
rsis^ued  to  another  worker 

Proposed  §1918.104  addre.s^es  foot 
proU'ction.  rfq-iirinv;  that  employees 
t!xpo-ic'd  to  impact  or  puncture  hazards 
w(:i!r  safety  footwear  imetini;  t'le  design 
r»'q'tircments  of  the  American  National 
.St:::idard  for  Personal  Protection- 
Protective  Footwear.  .'VNSI  Z4 1-1991. 

In  this  rulemaking.  OSHA  also 
proposes  to  update  the  A.-nerican 
N'i'ioiicd  Standards  Institute  (ANSij 
references  that  are  in  the  Marine 
Terminal  standard  so  that  they  are  the 
s.Tmo  as  in  the  proposed  Longshoring 
standard;  §1917.91  (Eye  protection): 
^1917.93  {Head  p.'-ctertion):  and 
?)''.rVl7.94  {Foot  protection). 

fn  propost-d  §1918.105.  other  forms  of 
protective  m.easures  for  personnel  are 
.;d'Ji-essed.  In  sii.T.mar>-,  OSH.\  adopts  a 
::;'r.era!  approach  to  all  additional 
•)roJef:five  clothi.ng  which  requires  that 
Ke  employer  provide  and  see  to  t'-e 
pA'pt-r  u-.e  of  ai!  such  measures.  The 
Agency  wjuld  reqi;ire  that  all 
adU'tional  p.'-otective  cicthing  bs 
cleaned  and  disirife;:ted  before 
rt'issuar.ce.  It  noies,  however,  that  some 
r .  pe.~  of  eq.'ipnient.  sv:ch  as  disposable 
v.nvera'is,  reqvure  no  r.loanin^^  or 
.  '-."f^rtTfion  sin'.c-  th?y  ciro  S'p.gle  u.se 

iiisr.nd  discardid  ones  used.  Also,  in 
s'.rv-e  instances  protective  cloth:;ro  mnv 
be  issued,  hut  because  never  worn  or 
soiled.  nece?siti.tes  no  furthi-r  s.'mi'a.-v 
cM.'asures. 

Person?)  fiotntiori  devii;es  weald  be 
provided  by  the  employer  and  required 
for  all  employees  whose  work  exposis 
them  to  falls  into  the  water  in  any  of  the 
following  circumstances:  when  they  are 
v.'orking  in  isolation  (such  as  when 
adjusting  by  oneself  mooring  lines  of  a 
small  craft  abreast  of  a  larger  vessel); 
where  physical  constraints  posed  by 
limited  working  or  walking  area  creates 
a  fall  hazard  (such  as  when  securing 
lines  at  the  outboard  edge  of  a  barge 
having  a  narrow  fore  and  aft  walkway, 
or  where  the  work  area  is  obstructed  by 
rnrgo  or  ot,her  obstacles  in  a  manner  that 


iii;.es  tii:t  allow  employees  .sale  footing 
(such  ,is  when  securing  boom  tie-downs 
nt  the  outboard  edge  of  a  floating  crane 
whose  deck  is  congested  with  auxiliary 
hoisting  equipment).  OSHA  is  also 
proposing  »o  add  that  personal  flotation 
d>:vi!;t  s  he  '.vorn  by  employees  that  aa* 
doing  .my  work  on  the  deck  of  a  barge 
'HuTe  are  numerous  incidents  ot 
drownin-.;  w ''iich  have  occurred  when 
eiiip!cj>ee<  lir.ve  fallen  overboard  from  a 
barge.  Often  these  fails  froai  a  bar^e 
oc(.ur  in  the  river  system,  whsjre  rapid 
rurrsMits  increase  the  d.;ir>er  of 
drowning  (E\s.  1-103.  Case  Nos.  13,  ir. 
W.  71.  77.  78.  79.  80,  fil.  82.  101.  1.30 
1.3'i.  139. 143).  OSHA  feels  that  the 
danv'er  of  fal.ing  overboard  while 
work.rg  on  '!:e  deck  of  a  ba.-^e  (as 
opposed  to  working  on  the  dec  k  of  a 
ship  rthere  the  edge  of  the  deck 
generally  is  guarded  by  a  bulwark  and 
raili.'i^)  is  sufHciently  great  as  fo  add 
this  prnpo-on  language.  All  personal 
flutution  devices  would  be  required  to 
be  a  Co^.st  Guard  approved  preserver  or 
vest,  and  would  be  expected  to  be 
rdiiint.iined  in  a  safe  and  serviceable 
condition  (no  rips,  rot  cr  pL!.^ctures  and 
all  closure  devices  in  good  order). 

In  all  cases,  it  is  cle^ly  not  enough 
just  to  have  PPE  availahie;  the 
equipm^Mit  needs  to  be  used.  The 
standard  requires  the  employer  to 
enforce  the  wearing  of  eai  h  type  PPE 
whetifever  it  is  needed. 

Appt-ndires  I.  U,  and  III 

Appe;'.dix  I  is  a  non-mandaforv 
appendix  that  sets  out  the  format  of 
vessel  cargo  gear  registers  and 
certificntcs,  under  the  terms  of  ILO 
Convention  152  (Ex.  1-33),  dis':us.<;ed 
ea.lier  in  reference  to  §1913  11.  Major 
changes  from  the  original  ILO 
Convention  32  (Ex.  1-34),  include  a  new 
Form  ll'orm  No.  2  (tj)  which  is  a 
Ci-rtiHcate  issued  by  a  "competent 
pt^rson"  (most  often  a  surveyor  under 
the  employ  of  a  vessel  classification 
society  or  inspection  .surety  service)  thnt 
contains  the  resuhs  o.*"  testing  and 
e.\ami:iatioi;  cf  derri-ks  used  in  union 
purcha.se. 

In  the  case  of  l'orei<,n  flagged  ship's 
geijr  with  which  U.S  longshore  workers 
looc!  or  discharge  cargo,  OSHA  acts  in 
the  role  of  the  "competent  authority"  in 
determining  which    t  ompetent 
porsfjn(s)  '/ "resp'^'-.sibie  person(s)"  are 
in  fact  qualified  to  wit.iess  tests/exams 
and  execute  certi.'it  :ife,s  and  registers. 
For  this  purpose,  as  a  practical  matter. 
OSHA  recognizes  persons  and 
organizations  acccp!.-,hle  to  the  Nation 
under  whose  laws  the  [ladicular  vessel 
is  registered.  In  the  event  that  a  given 
flag  has  no  laws  that  specifically  apply 
(Ex.  1-91).  OSHA  would  rely  upon  the 


vessel  having  a  regi.ster  and  certificates 
endorsed  by  an  entity  approved  for  that 
purpose^jy  the  Commandant  of  the  n..S 
Coa :;t  Guard  (see  46  CFR  91.37)  or. 
alternately,  an  organization  accredite'l 
hy  OSHA  u!'.der  part  1919  of  this 
chapter  (see  proposed  §1918.11). 
Another  significant  change  from  the 
ori^iaal  Convention,  is  the  interval 
between  tests  of  cargo  hri."d!ing  gear. 
Such  gear.  i:r*l-r  the  terms  of 
Ceiueiitioa  32,  was  i-equi'ed  fc>  he 
tested  (for  the  assignment  of  a  .safe 
working  load)  initially  before  b«ing 
taken  into  Vif,e.  Because  OSH.^'s  current 
rule  adopts  the  testing  and  exam.ination 
requirements  for  vessel's  cargo  gear 
contained  in  Convention  32  (see 
§1918. 12(a)  of  the  current  rules),  the 
Agem  y  can  presently  require  that  such 
gear  is  initially  tested  but.  absent  spe(  iai 
circumstances,  the  gear  is  not  required 
to  be  tested  again.  As  a  practical  irafter. 
most  vessels  (those  operating  u;ivi>;rthe 
rules  of  classification  ..ocieties  and 
ir.feruational  inspection  services)  have 
been  operating  under  a  quadrennial  te.-.t 
schedule.  With  the  advent  of 
Convention  152.  the  international 
standard  has  shifted  to  "at  least  once  i:. 
every  five  years,"  giving  latitude  to  all 
organizations  df^siring  to  maintain  tlie 
four  year  cycle.  In  proposing  to  stay  ir. 
.step  with  the  international  standard, 
OSH.^  offers  this  Appendix  to  assist 
employers  and  employees  in  corre<;;Iv 
ascertaining  the  form  and  content  of 
registers  and  certificates  prescribed  fo- 
in  the  newer  Convention. 

Appendix  II.  vhich  is  also  non- 
rr.rind-itorv',  is  offe.'ed  as  a:i  aid  lb 
employers  and  emplcveas  in  arriviiig  ut 
sti-ength  values  of  various  pieces  of  ^ear 
used  aboard  ship  in  lor-gsiioring 
operations.  Although  the  primary  .source 
for  infurrnaticn  on  component  gear 
strength  is  "the  manufacturer  s 
recommendatioris"  or  "the 
manufacturer's  recommend'  d  ratings  " 
the  Ager:c:y  appreriatesthat  instances 
will  ari.se  v  heroi:i  such 
rei.o.mmendatior.s  or  ratings  will  not  be 
availnble  (such  as  when  some  prtslur:g 
cargoes  are  to  be  dis':harged  from 
foreign  ports).  Li  such  instances, 
proposed  Appendix  contains  tables 
which  c;an  be  used  to  evaluate  hoisting 
equipment.  Many  of  the  fables 
appearing  in  this  Appendix  ..re  taken     . 
directly  from  the  latest  A;i;'  ric  an 
National  Standard  (ASMh  iJ.ut. 9-1990 
and  addenda  titled.  Slings)  ([a.  1-148). 
The  balance  of  the  tables  (iliose  for 
allowable  chain  wear;  shackle  safe 
working  loads;  and  wire  rope  clips)  are 
derived  from  an  amalg.iin  of  other 
OSHA  rules  for  Longshoring. 
Construction  (§1926.251).  and  General 
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Industry  (§1910.184).  Theie 
been  carehilly  assessed  by 
their  appropriateness  for 
applications,  and  the  Ageiicy 
that  they  will  serve  as  full 
iriteria. 

Appendix  III,  which  is 
mandatory,  recognizes  tha 
very  limited  situations,  th« 
prot»:<;lion  rr.ay  be  infeasib 
listed  two  narrowly  define  i 
wheieit  feels  that  fall 
not  he  feasible.  OSHA  soliiits 
from  the  public  regarding 
appropriateness  of  these  tvio  examples 
and  whether  there  are  addfional 
examples  of  infeasibility. 
OSHA  would  con.-;ider  this 
appropriate  place  to  incl 
advisory  information  regar  I 
container  top  safety  and  so 
comments  accordingly. 

VI.  Propf^sed  Amendmentsjand 
Corrpclions  To  Marine  Tnrininal 
Standards 


tables  have 
OSHA  as  to 
cprgo  handhng 
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Severshof  the  proposed 
to  the  Longshorjng  standa 
address  marine  cargo  hand 
that  should  be  reflected  by 
«;orresponding  provision  in 
THrminal  standard  (part  19 
example,  both  parts  current  y 
explidtly  prohibit  employi 
riding  the  hook  or  the  load 
proposed  §1918.81(1)  prohi 
praiticG  as  does  proposed 
The  basis  for  this  prohibiti 
discussed  above.  For  the 
this  discus.siun,  when  the 
proposed  amendment  is 
preamble  above,  it  is  not  ne 
repeat' it  here.  OSHA  is 
«-omment  from  the  public  o 
amendments  to  Marine  Teni^ 
191 7)  standards. 

A  new  paragraph  (d)  has 
to  §1917.11  that  addresses 
assrH:iafed  with  protruding 
may  be  left  in  materials,  suf 
dunnage,  that  have  ben  rem^ ) 
the  vessels  and  plated  ashoi  e 
paragraph  has  been  taken 
that  is  in  the  oirrent  Longs 
regiildjions  and  is  In  the 
§1918.91(h)(2). 

Currently  in  both  parts,  1 
exfiosure  limits  for  carbon 
.■jn  ppm  over  an  8-hour  time 
average  with  a  cviling  of  10(1 
OSHA  is  proposing  to  chr 
tiine  weightfid  average  to  3f> 
krjvjng  ihe  ceiling  limit  at  1 
This  cl-.'inw  is  reflected  in 
propi)s*id  p.irts  in  §§19ia.n4 
m7.24  (See  above.) 

In  another  example,  inn* 
§^l'JlH.!iO  and  1917.2IS,  the 
H  Tirsl  aiil  kit  an?  spe<:inratly 


qmendmenls 

(part  1918) 

ing  .hazards 


rr  (II 


lanp  ? 


addition, 
as  an 

any  other 
ing 
icits 


the  Marine 
7).  For 
do  not 
from 
By  contrast, 
)its  this 
7.45(1). 
is 

of 
sis  for  a 

in  the 
•essary  to 

ing 
proposed 
in.ils  (part 


*?en  added 
hazards 
lailsthat 

1  as 

ved  fnim 
.  This 
l,3ngti.^g«^ 
h  oring 
lat 


t  »e 


fnim 


pro  >os.Tl 


th? 


allowable 
mxide  is 
weighted 
ppm. 

the  8- hour 
ipjn  while 
!0  ppm. 
b  >th 

itly  id  boih 
I  ontents  of 
listed.  In 


proposed  §1918.96,  however,  the 
contents  of  a  first-aid  kit  are  to  be 
determined  by  a  physician.  OSHA  feels 
that  the  proposed  part  1913  standard  is 
more  protective  and  proposes  to  amend 
§1917.26  to  be  consistent.  OSIiA  would 
also  incorporate  into  part  1917  the  more 
extensive  provisions  that  are  found  in 
proposed  §1918.96  pertaining  lo  the 
requirements  for  stokes  basket 
stretfhers. 

In  §1917.45(j)(2),  OSHA  is  proposing 
to  require  that  all  cranes  used  to  hoist 
personnel  be  equipped  with  and  operate 
in  the  power  up  and  power  down  mode 
and  have  the  brake  apply  automatically 
when  not  hoisting  or  lowering.  This  is 
consistent  with  pn^posed 
§1918.66(c)(2). 

OSHA  is  proposing  a  new 
requirement  in  §1917.50{i)(lJ,  that 
prohibits  ex«»eding  the  safe  v.'orking 
load  of  cargo  handing  gtar  v.i'.ich  is 
similar  to  language  found  in  proposed 
§1918.61  (b)(1).  OSHA  is  also  proposing 
a  new  requirement  in  §1917.5()(i)(2), 
which  requires  the  safe  working  load  If: 
marked  on  cargo  handling  gear  with  a 
safe  working  load  greater  than  5  short 
tons.  This  proposal  is  similar  to 
proposed  §1918.61{h){2).  See  the 
disi:ussion  on  these  proposed 
requirements  in  the  preamble  for 
§1918.61. 

In  §1917.71(e),  OSHA  is  proposing  to 
ullr.w  only  high-visibility  vests  (or 
equivalent  protet;tion)  to  be  worn  and 
remove  the  words  "de«aLs  or  reflectors." 
This  would  be  in  agreement  with 
propo.sed  §1918.e5(n).  As  indicated 
above,  the  reflective  ar»ia  of  a  deral  on 
a  hard  hat  is  obviously  less  than  that  of 
«  vest.  Also,  the  reflective  value  is  lost 
during  daylight  hours  or  whenever  the 
wearer  takes  off  the  hard  hat.  A  number 
of  serious  aajdenis  (Exs.  1-78, 1-89) 
have  occurred  in  the  past  due  to  the 
n.ilure  of  the  work  involved  in  such 
•  argo  operations.  Additionally,  OSHA  is 
proposing  to  amend  the  language  found 
in  §1917.71(0(5)  to  reflet.i  the  language 
found  in  proposed  §19l8.86(f),  which 
requires  that  all  brake  air-lines  be 
connw.-ted  when  pulling  trailers 
equipped  with  air  brakes. 

OSHA  is  proposing  to  <:h.Mig<3 
§1917.7.3(.-»)(2)  to  read  10  ppm  of 
hydrog.m  sulfide  to  agree  with  proposed 
§1913.94|f)f4).  A.S  recently  r.s  1987,  a 
hydrogen  sulfide  incident  abo,nrd  a 
menhaden  vi»?-<;e!  led  to  serious  injury 
and  a  fal  ilify  (h'x.  1-HO).  (Set-  disi;u'-.'5ien 
«i  iMs  tor  1918.94(f)  in  S^-tion  V  of  this 
prupos.i!), 

OSH.^  propos<«s  to  ruirry  over  t<» 
§1917.71  the  provision  f«wjnd  in 
proposed  §1918.«6(g)  thai  requires  th.Jt 
flat  Iwd  ,nnd  low  boys  tnulors  (mjifi's)  Ik) 


marked  with  their  cargo  capacities  and 
not  be  overloaded. 

OSHA  also  seeks  public  comment  on 
two  proposed  rules  to  be  included  in  the 
Marine  Terminal  standard  that  do  not 
have  analogous  rules  in  the  proposed 
Longshoring  standard.  First,  OSHA 
proposes  to  require  that  seat  (lap)  bell 
restraints  be  installed  in  the  crane 
operators  seat  in  high-speed  container 
gantry  cranes.  High  speed  container 
gantry  cranes  are  now  capable  of  hcirit 
speeds  of  300  feet  per  minute  (110  m/ 
min)  (without  a  load)  and  trolley  speed.s 
of  500  feet  per  minute  (152  m/m.in). 
OSHA  is  concerned  that  the  operator 
may  be  exposed  to  potentially  injurious 
effects  of  sudden  stops  and  starts  (Ex.  1- 
1.33).  OSHA  believes  that  operator 
restraints  will  minimize  the  hazard  and 
seeks  comment  from  the  public  on  this 
issue. 

In  the  case  of  shipments  of  Icbaccxj 
that  have  been  con.tainerized  and  then 
fumigated,  OSHA  is  proposing,  in 
§191 7.25(g),  that  such  containers  be 
aerated  (before  b^ing  loa<led  on  a  ship) 
as  follows:  (1)  If  in  unsealed  bales  or  in 
hogsheads,  .lerated  (with  doors  open)  for 
48  hours  after  fumigation  has  been 
completed,  and,  (2)  if  contained  in  a 
plastic  enclosure,  aerated  (with  doors 
open)  for  72  hours.  In  proposing  these 
requirements,  OSHA  relies  on  studies 
perfonned  by  the  U.S.  Department  of 
Agriculture,  .Agriculture  Research 
Service  (Ex.  1-70).  These  studies 
concluded  that  intermodal  containei*  >,o 
treated  required  48  to  72  hours  aeration 
to  be  free  of  hazaiduos  fumigant  levels. 
Pa.st  and  re!;ent  communications  (Ex.  1- 
95)  with  the  Tobacco  Associotton  of  the 
United  States,  al.so  show  that 
<irganization  in  ac-cord  with  the  72-ljour 
aeration  required  for  tobac«»  .shipped  in 
polyethylene  or  similarly  lined  boxes 
c-irried  in  intermodal  containers. 

Upon  the  publication  of  the  final 
Marine  Terminal  standard,  several 
technical  drafting  amendments  were 
Irt^ated  in  the  preainb'e  that  were  nc;t 
consistently  piiJted  up  in  the 
subsequent  regulatory  text,  OSHA  is 
now  proposing  that  these  amendments 
be  made.  Several  paragraphs  have  been 
«:orn}cted  by  removing  the  phrase,  "The 
employer  shall  ensure...",  from  the 
beginning  of  the  paragraph.  See  the 
dirci.'.ssion  for  this  in  48  FR  30«38- 
30889.  The  panigraphs  thst  have  beeti 
coiTe<;te<l  in  this  mar.ncrare: 
§§1017.18{;i);1917.-,'.'}(e){l){i); 
1'^17.44(o){.3)(ii);19]7.44{o)i4); 
1917.12f)(h);lfll7.1oZlO{l); 
1917.152(0(2)  dnd  3'J17.152{i)(:i)(i.).  Ja 
addition,  several  paragrajihs  are  being 
proposed  to  be  revised  by  (.hunting  ;he 
phrase,  "'shall  be  available  at  the 
lermiiwl"  lo  the  phr;,se,  "shall  ho  m.ido 
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uv  iilahltt  for  i(!Spf(:tion".  See  Iht; 
disiriissioit  for  this  ix:  4a  FR  3088U.  Th*- 
pt!'{)'?ieU  parrigrnplis  that  reflect  this 
fiuuifif!  an;:  S?>-I9l7.24(d!.  1917  2S.(ri 
tni7  4:i(b)f4).  I9l7  42((;)(l). 
'A!l7.42(dKll.  1«!^  rifh)(4!..uul 

I4!7.4v(h)(:it 

r^'^tlA  IS  also  a'.ta.v  ot  scverj! 
'yp'^Srjr^phiftD!  f>rn:ir:>  ttiai  are  in  Iht- 
i:iTit:fit  2«(:FH  p  irj  nir  and  iTUt;n.l>  nj 
rnrrt-  t  ^hos^- ;.:;  tti;<  ritlefnakiiit;  For 
•:?v;  rrpff;:,  oae  of  fh^se  corrcr^ions  is  m 
«» t'->l7.42.  A  r^\izrv  rrjot  sign  hrn  b<-ert 
.idded  to  tht;  fonnulu  found  in 
paragraiph  [(\)[z).  Lorrectiiig  au  error  thjJ 
is  in  the  t;u'-rer.t  formula.  OSf^A  seeks 
publii;  cumrnenr  oo  any  other  are,is  in 
the  Mariite  Terminal  standard  that  are 
■jffe<:ied  because  of  (he  changes 
proposed  to  rhe  Longshoring  standcird  m 
this  rnletnakif'g. 

Vn.  Olher  l&sues 

A.  OSHA  is  raising  the  issue  of  llie 
possible  harmful  effects  of  diesel 
exhaust  or.  employees,  espei;ially  thus*^ 
employees  who  work  Ro/Ro  vessels 
where  exposure  to  such  e.<haust  is 
probably  the  greatest  OSHA  is  aware 
that  studies  have  been  done  concerning 
the  effects  of  diesel  exhaust  by  the  Mine 
Safety  and  Health  Administration 
(MSHA)  in  the  mining  industry.  OSHA 
IS  not  aware  of  any  studies  relating  to 
rhe  longshor:ng  industry,  (although  fht- 
International  Cargo  Handling  and 
Coordination  As.sot:iatto«  (ICHCA)  is  u\ 
fhe  prtM:ess  of  drafting  a  paper  entitled 
'Fumes  in  Ships'",  which  will  address 
this  topic),  atid  requests  the  public  to 
^uh(Ii!t  pertinent  iiiforntation.  OSHA 
ryquests  iaforma'iion  of  the  tollowuig   I 
Wiiaf  are  the  health  effects  of  dits*^! 
-vhaust?  2.  What  ar?  the  typical 
':n:e;ramt::s  where  tniployees  ar" 
:?x.pcsyd  to  diesol  exhausi?  :t.  Is 
fnec-liamoj  vertila'ion  sutficter'.t  (o 
.■!im.n.';iear:y  harniful  bffecl.s?  4.  U'h..i 
ith^r  m.elhod.s  can  bt^  etnplo'.ed  to 
r«-d-,:<e  .ioy  harmf'J  er*ct.s'' 

H  OSHA  is  -r.i  .ire  of  the  pruhlein  ut 
p!(.king  up  lhd<:hassi-;,:iK!  fifth  whe^i 
ri!o;;g  u  itii  t'li^  contoifier  due  to  the 
taik'.re  of  the  coi'.tainer  and  chassis  to 
vi.>parr.te  during  a  loading  operation 
This  is  due  to  one  or  more  of  th;; 
.hissis's  twivtlocks  being  in  the  locked 
position  or  one  or  more  of  the  twist 
Ini  ks  "hanging  up"  while  in  (he 
unldckwJ  position.  Unfortunately,  (bt- 
driver  of  the  fifth  wheel  is  in  the  cab  .is 
It  is  being  lifted  and  often  sustains 
injuries  when  the  cab  and  <.h.'->.is  Jail 
bat  k  to  the  g!-ound  before  the  cr.ate 
operator  can  lower  everything  back 
down.  OSHA  requests  information  on 
the  following  questions:  1)  How 
frequently  does  this  problem  occur: ^i| 
OSHA  believes  this  is  primarily  a 


prub'etn  on  the  West  Coast.  Is  this  true 
Kid  why,?  3)  OSHA  is  aware  of  several* 
devif  es  that  have  been  developed  to 
stiut  the  crane  down  on.  e  the  device 
df-'fo'ts  the  fifth  wheel  being  raised  olf 
Hie  ground.  OSH.\  seeks  u'.Jonnalion  on 
the  effectiveness  of  these  devictjs  in 
;;li(nii>afing  the  problerr.  and  theco.st  tu 
p  in;hj.>e  and  install  these  devices;  4) 
Are  tt'.ers  other  ways  to  elimitiate  the 
proble;r:.  such  as  better  'monitoring"  ot 
the  chassis  twisflocks  under  the  hook 
through  training  and  uork  practices,  or 
requiring  the  dr iv  er  to  get  out  of  the  cab 
until  thecotilainer  is  lifted  clear  of  the 
chassis? 

C.  OSHA  has  hjtig  re<Jognized  the 
utility  of  f  .jn;or<?hensive  occupational 
salety  and  h(-jhh  programs,  and  adopted 
non-mandatory  guidant;e  for  safety  and 
health  program  management  on  Jaruiary 
lo.  19H9  (54  FR  3904).  These  guidelines 
wert!  based  on  a  distillation  of  safety 
And  health  management  practices  used 
by  emplovers  that  have  implemented 
successful  comprehensive  programs. 
The  (najor  elements  OSHA  identified  in 
the  guidelines  for  effective  occupational 
safety  and  health  programs  are:  1) 
management  commitment  and  employee 
involvement;  2)  worksite  analysis  to 
anticipate  and  identify  potential 
hazards;  3)  hazard  prevention  and 
control;  and  4)  safety  and  health 
traiiiicg. 

Successfully  implemented  programs 
generally  result  in  facilities  that  have  a 
lower  incidertre  of  occupationalU 
related  illnesses  and  injuries.  !n 
p  irtu:ubr.  OSHA  has  found  that 
companies  which  have  imp!emer,t^;d 
comprehensive  safety  and  health 
programs  and  are  participating  in  its 
Volul!l^^y  Protection  Progrmis  (VPP) 
hjve  («j.st-wo:kday  rates  that  ran«t>  fro:n 
of'e-f;;tb  to  one-third  the  rates 
expertencnd  by  average  worksiits 
w.thi:'.  their  industrial  clnssification  \v. 
;iidi;:on,  participating  sites  Itave 
r";iorred  improved  entployee  mora!';, 
product  q-jriity,  arid  productivity  as^ 
soj;-.<;  of  the  wcondary  b^uiefits  of  th"eir 
•iafety  and  health  management  aritiiifii^s. 
.  0,:c;.!pafioHal  safety  and  h.ealfh 
^UNuianis  afsd  guidelines,  whether 
ma.id",lory  or  developed  as  voknitnty 
cuiise.isus  activities,  traditionally  havt- 
tended  to  foetus  on  specific  problems  or 
h:i7.ards  rather  than  taking  a  b.Tiad, 
p.'ogram-oritMUed  approach. In  recent 
years,  howwver,  OSHA  hns  promulgated 
a  nuasher  of  generic  .standards  that  have 
prngra.'n  requirements.  There^is  now 
incre.ising  evidence  th.it  a  requirement 
f<ir  all  ►-mployers  to  address 
oci  upatinnal  safety  and  health 
programmatically  can  provide  an 
effective  supplement  to  specific  hazard 
o;lated  requirements,  and  provides  an 


added  degree  of  saiety  and  heaiiti  U>' 
'employees. 

Properly  desijjncd  .->  ;d  implernenfwf 
•  omprehensive  programs  focus  th«r 
itterTtion  of  tioth  employers  and 
employees  on  safety  .ind  herlth  m  ttit- 
workplace.  With  u'crea.sed  awri'-vnevs  'if 
safety  and  tiCiIth  co.^,- cms,  and  the 
com(tiitri:eat  to  alltvi^te  the  harards  b/ 
tmplemenfiiig  appropriate  coriirols, 
workplace  rf,'la»e!{  safety  and  hf':ilth 
injuries  and  ilinessHv  jre  expi-ctt'd  to 
dw.  rea.se 

While  the  spe<  die  elements  ut 
existing  comprehensive  o<:ciipational 
safety  and  health  (COSH)  programs  m  -y 
vary',  the  general  concept  is  the  same 
COSH  programs  are  designed  <ii 
coordinate  and  integrate  all  fa:  .f^  ot 
occupational  safety  and  health  into  th^- 
management  pructires  for  the  facility 
Rather  than  addressing  problems  on  a 
one-by-one  basis,  implementation  of  i 
COSH  program  requires  company 
management  to  sysftmatically  review  .jll 
hazards  in  the  facility,  and  develop  a 
plan  to  prevent  or  control  them.  All 
employees  of  the  facility  must  be 
invoked  in  the  development  and 
implementation  of  the  plan,  and  there 
must  be  a  company-wide  ( ommitment 
to  controlling  or  eliminating 
otcufiational  safety  and  health 
problems.  The  program  is  implefi:f  nted 
on  a  continuing  basis,  that  is.  there  an- 
provisions  for  ensuring  that  the 
Situation  in  the  facihty  is  monitored  on 
a  regular  basis  tc  ensure  tliat  the 
program  is  working.  Program  evaluation 
activiiies  to  assess  effectiveness  are  a!s») 
;  art  of  the  concept. 

1  he  logic  of  this  approach  is  s^mp'.^— 
prevent  adverse  effects  from  occ'.:rrint> 
by  identifying  hazards,  and 
implfciiier.ting  a  plan  ij  elimiiut--  <ir 
mi:i:nii:^e  them.  By  doing  this 
syslematicaliy.  resoercKi  an^;  ti  »t 
diipli<:;;ted  or  was!e«1.  and  a 
i:o)rdirn:e.l.  integr<jted  str-!?egy  c^n  t>- 
ii!  p".f;n.;:ited.  Lftevt;i«  functioning  ot  . 
such  A  progriim  depend.^  largely  on  xhi- 
<  nmnufiiieat  .i.id  involveme*;!  of  .ill 
nuM.'.l)'  .-<:  of  tJ'.a  organisation.  bf•g!:!t:J.•^ 
.v!ih.  tlio  h'Ljhtr  :t  level  of  mana^enu  !it 
OSHA  believes  the  COSH  progrr.;n 
a.oj.nwch  can  {«  applied  in  any 
est.ihh'shnient,  and  in  any  size  fat  ihty 
The  cunrpleKity  of  the  specific  pr.'ignrr! 
in  a  particular  establishment  will 
depend  on  the  nature  of  the  busiiie,-.s, 
die  number  of  employees,  and  the  tyor-s 
of  h jzards  present.  W'hile  the  basic 
compoaentsof  a  COSH  program  would 
he  the  same  in.  for  example,  a  marine 
terminal  and  an  automobile 
manufacturing  plant  shop,  the  metluuls 
used  to  implement  them  would  vary 
fja.sed  on  the  different  needs  of  the 
ficilities  Pvery  type  and  size  of 
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Rfqtipstjor  Comments  and  kifonnation 

OSHA  is  raising  this  i.ssue  lo  solicit 
ptibiic  input  on  COSH  progr  »ns.  The 
Agency  is  particularly  inter*;  .led  in 
learning  about  the  experiem  ='S  of 
employers  who  have  alreadv 
implemented  such  programs 
of  emplo.ces  who  work  in 
where  these  programs  have 
implemented.  The  purpose 
these  comments  is  to  determ 
OSHA  should  adopt  niandat 
requirements  for  comprehen 
occupational  safety  and  heal 
programs;  what  the  component 
programs  should  be;  what 
employers  have  had  in  imp 
such  programs,  and  what  car 
alleviate  those  problems;  the 
implementing  COSH  progra 
that  can  be  used  to  evaluate 
effe(.tiveness  of  the  programs 
a.nd  economic  feasibility  of  s 
programs;  the  impacts  on  sm 
businesses;  and  suggestions 
existing  OSHA  rules  that  cou 
con.solidated  or  modified  as 
promulgating  requirements 
mandatory  COSH  programs 

Format  of  Questions  and  Ft 

The  specific  questions  asktij  are 
designed  to  elicit  the  informjjion  OSHA 
fielieves  would  be  helpful  in 
determining  appropriate  eleiren«.s  for 
COSH  programs  in  longshorir  g  work 
The  questions  are  in  some  ca<  t;s 
directed  towards  specific  and 
such  as  employers  who  have 
implemented  programs.  Othe 
have  more  general  applirabili 
Interested  persons  may  also  s 
other  information  or  opinion 
they  Ix'lieve  are  relevant. 

OSHA  asks  that  commenie 
to  the  .specific  que.st;on?  f.n.i 
and  lo  number  responses  in  a 
wiih  the^number  of  the  quesli 
wtiich  the  response  is  adcfres; 
addition,  it  would  also  be  hel 
OSHA  to  receive  copies  of  w 
materials  to  supplement  these 
responses,  such  as  copies  of 
pro<;rams,  examples  of  forms 
sample  evaluations. 

1)  OSHA  would  like  to  receive 
information  and  data  regardin  •  the 
respondents  to  this  notice  in  c  rder  to 
properly  profile  the  rHspon.sesj  If  you  are 
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submitting  comments  in  response  to  this 
notice  on  behalf  of  an  employer  or 
group  of  employers  that  have 
implemented  a  COSH  program,  or 
employee  or  group  of  employees 
working  in  such  a  facility,  please 
provide  the  following  specific 
infomiation.  If  you  are  not  one  of  eithfr 
of  these  groups,  please  indicate  your 
role  or  relation  to  COSH  programs. 

a)  The  size  of  the  facility  by  number 
of  employees; 

b)  When  the  program  was 
implemented; 

«:)  Why  the  program  was  implemented 
[e.o.^  voluntary  detision,  state 
requirements,  insurance  carriers 
requirements,  etc.); 

d)  What  the  major  components  of  the 
existing  program  are; 

e)  What  the  initial  and  annual  costs  of 
implementing  each  ofthe.se  components 
have  been,  and  how  you  derived  these 
I  osts; 

f)  What  resources  have  been  requir»>d 
to  operate  the  programs;  and, 

gj  What  cost  savings,  illness  or  injurv 
reductions,  or  other  benefits  (e.g., 
changes  in  productivity,  absenteeism, 
turnover,  insurance,  etc.)  have  ac-crued 
due  to  implementation  of  the  program, 
and  how  you  derived  these 
benefits.Componenls  of  a  COSH' 
Program 

As  described  above,  OSHA  has 
published  and  distributed  guidelines  for 
safety  and  health  management  programs 
which  include  four  major  elements. 
OSHA  would  like  comments  on  whether 
these  elements  are  appropriate;  whether 
more  specific  information  should  be 
provided  regarding  what  should  be 
addressed  under  each  of  these  elements; 
and  what  other  elements  may  be 
appropriate  for  inclusion  in  COSH 
programs. 

Management  commitnwnt  and 
employee  involvement.  The  first 
element  included  in  the  guidelines  is 
management  commitment  and  employ«-e 
involvement,  or  management 
leadership.  Management  commitment  is 
expected  to  be  stated  in  a  worksite 
policy  which  outlines  the  organiz.nfion's 
priority  on  safety  and  health,  and 
indicates  who  has  primary 
responsibility  for  implcmenlation  of 
various  <:spe«1s  of  the  policy.  Other 
facets  of  this  element  include 
establi.shia^  and  communicating  clear 
goals  and  obje<.-tives  for  the  program; 
providing  visible  management 
involvement;  ensuring  employee 
involvement;  providing  adequate 
authority  and  resources  for  those 
responsible;  holding  those  responsible 
accountable;  ensuring  contract  workers 
are  protected;  and  reviewing  and 


evaluating  the  program  at  least 
annually. 

2)  Please  comment  on  the  inf.iiision  ol 
management  c-ommitinent  and  emp'oyw* 
involvement  as  a  major  element  of  a 
COSH  program.lt  has  been  OSHA's 
experience  and  that  there  is  no  situali«)ii 
where  these  •  onsiderations  are 
inapproariate. 

3)  Is  tnis  a  common  progr.Tin 
•  ornponent?  How  is  it  implemented?  Is 
the  program  integrated  into  the  overall 
management  of  the  workplace?  How 
well  does  this  work? 

4)  Who  is  responsible  for  managing 
the  programY  What  skills  and 
knowledge  must  this  person  have  to  b.- 
the  program  manager?  What  is  the  role 
of  the  President  or  Chief  Executive 
Officer?  The  fac;!lity  manager?  The 
supervisor?  The  employee?  Do 
performance  evaluations  include  an 
asse.ssmenf  of  performance  with  regard 
to  safety  and  health?  Are  managers  and 
employees  held  accountable  for  safefv 
and  health  performance?  How? 

51  Are  written  policy  statements 
prepared  and  distributed?  Please 
provide  examples.  Are  there  situations 
where  a  program  can  operate  effet.tively 
without  having  a  written  plan? 

6)  What  was  the  primary  motivation 
for  implementing  the  program  (e.g., 
voliuitary.  state  requirements)?  Have 
insurance  companies  encouraged 
adoption  of  COSH  programs?  How  was 
this  done? 

7)  How  is  employee  involvement 
ensured  in  existing  programs?  Are  labor- 
management  committees  used?  If  so, 
please  provide  details  about  how  the 
•;ommitfees  are  formed  and  are 
operating.  Wha-t  other  suggestions  do 
you  have  for  ensuring  employee 
involvement? 

8)  fiow  a.'e  existing  progran'.s 
evalu.ited  to  determine  whether  or  not 
they  are  effective?  Are  worksite  program 
audits  condac-ted?  What  do  the  audits 
include?  How  often  are  workplace 
«:onditions  reevaluated  after  the  iniliai 
assessmerM?  Please  provide  copies  of 
any  evaluation  pro«;edures  thai  may  h.- 
avaihible.  What  are  the  criteria  for  " 
deteniiiniiig  that  the  program  is  or  is  lu.t 
effcctivef  What  type  of  evidence  is 
required  to  demonstrate  that  each 
program  element  has  been 
implemented?  Is  the  program  iiUeg.-iiUd 
inio  the  oieni.'l  management  of  (lie 
workplace? 

9)  Have  any  problems  been 
encountered  in  implementing  this 
element  in  existing  programs?  If  .so.  how 
were  these  problems  solved?  Is  the 
guidance  provided  in  the  voluntary 
guidelines  sufficient  to  implement  this 
element  appropriately?  What  other 
information  would  be  u.seful? 


f.X'  >rfcvife  analysis.  The  second 
-S'eni'^nt  m  the  guidelines  is  worksite 
aailysis.  Employers  must  identify  all 
'.'.  3fks-.te  hazards  by  conducting  an 
■.r.v.'.il  and  subsequent  periodic 
Lomprehensive  baseline  worksite 
vjrveys  for  safety  and  health.  The 
^ifveys  would  vary  by  the  type  of 
ivjrkpljce.  and  the  nature  of  the 
hizards  present,  but  would  include  Oii 
is;ecir'.ent  of  both  safely  and  health 
hazards  Examples  of  situations  th.it 
would  have  to  be  assessed  would 
i.nciide  exposure  to  criemicais; 
eKpoure  lo  noise,  radiation,  or  other 
physical  hazards;  ergonomics  hazards; 
procedures  to  handle  chemicals  that 
have  physical  effects  such  as 
tla.fnmability  and  reactivity;  machine 
auardirg;  shoring  of  trenches;  and 
poler.tial  for  fails.  Programs  miiKt 
inciMJe  provisions  for  regular  worksite 
inspections  to  determine  if  existing 
controls  are  working,  and  'o  identify 
uiiconJrolled  hazards;  investigations  of 
accidents,  or  other  unusual  incidents; 
jrialysis  of  planned  and  new  facilities, 
processes,  materials  and  equipment;  job 
hazard  analysis:  an  employee  hazard 
repofttng  system;  and  analysis  of  injury 
v.\d  Illness  trends. 

101  Do  existing  programs  you  are 
familiar  with  include  worksite  analysis' 
How  IS  it  implemented,  and  who  is 
respor.sible  for  doing  it?  Please  provide 
ttxan-plesof  how  this  element  is  being 
implernented  in  existing  programs. 
U'har  criteria  are  used  to  determine 
i.vh.H  hazards  are  present?  Are  there 
OSHA  standards,  guidelines,  or  other 
d'jcuments  you  can  recommend  to  assist 
e!T.ployers?  What  do  you  consider  to  be 
the  most  significant  hazard  in  the 
I'.Oikplace? 

Ill  Do  existing  programs  include 
I  hemical  exposure  assessments  as  part 
of  the  worksite  analysis  prcK;ess?  Should 
*^rther  guidance  be  provided  for 
:*xposure  assessment'  What  criteria  for 
exposure  assessment  are  used  in 
exisr,i!i;^  programs?  fs  exposure 
moniioring  conducted?  What  criteria  are 
u.sed  ro  determine  when  monitoring  is 
;o  be  done'  Who  is  performing  exposure 
mofctonng?  What  training  or 
background  did  they  have  to  prepare 
<hem  for  this?  Are  other  types  of  hazards 
subject  lo  monitoring  (such  as  noise, 
rad:  ition)?  What  criteria  are  used  to 
t;ionitor  these  hazards? 

11)  Oo  existing  programs  include  an 
tfgonomics component?  How  are 
c?r^onomics  problems  identified?  What 
criteria  are  used?  Who  does  the 
evaluation,  and  what  is  their  relevant 
training  or  background? 

13)  Has  any  ilTness/injurv  trend 
a.naiysis  been  undertaken  iii  facilities 
vviih  COSH  programs?  What  have  the 


trends  shown'  What  action  was  taken  as 
a  result  of  the  findings?  Please  provide 
any  trend  data  you  have  to  demonstrate 
the  effect  of  such  programs. 

14)  What  problems  have  been 
encountered  in  i.Tiplementing  this 
e!er!ie:^t  in  existing  programs?  How 
were  these  problems  solved.'  Is  the 
guidance  provided  in  the  volu.iiary 
guidelines  sufficient  lo  implement  thi> 
eleme;it  appropriately'  What  other 
infor.matton  would  be  useful? 

Hazard  prevention  and  control.  Once 
the  hazards  hawe  been  identified,  the 
third  eieme.nt  the  COSH  program  must 
address  is  hazard  prevention  and 
cxuitrol.  The    jfent  and  potential 
hazards  n.u..;  ce  corrected  or  controlled 
in  a  timely  manner,  using  engineering 
techniques  where  feasible  and 
apprcpriate.Procedures  for  working 
safely  are  lo  be  established,  and  all 
affected  parties  must  understand  and 
follow  Ihem.  Personal  protective 
equipnsent  is  to  be  made  available 
where  appropriate;  administrative 
controls  are  to  be  used  when  necessary; 
provision  is  lo  be  made  for  repair  and 
maintenance  of  equipment;  emergency 
preparedness  is  lo  be  addressed;  and  a 
medical  prograni  must  be  available. 

15)  Do  existing  programs  you  are 
familiar  with  include  hazard  prevention 
and  control?  How  is  it  implemented, 
and  who  is  responsible  for  doing  it? 
Please  provide  examples  of  how  this 
element  is  being  implemented  in 
existing  programs.  In  particular,  please 
provide  any  available  information  about 
how  hazards  and  risks  are  defined,  and 
how  risk  reducUon  goals  are  set.  Who 
decides  what  control  measures  are 
implemented'  What  criteria  are  used' 
Does  (he  program  include  an  evaluation 
of  occupational  safety  and  health 
implications  when  new  facilities, 
processes,  materials,  or  equipment  are 
planned' 

16)  Do  existing  programs  include 
standard  operating  procedures  for  repair 
and  maintenance? 

17)  Are  their  programs  for  emergency 
preparedness'  If  so.  how  are  they 
compiled  and  made  available?  Is  there 
a  plan  for  emergency  response?  If  so. 
what  types  of  emergencies  are 
addressed'  Please  provide  samples  of 
your  standard  operating  procedures  and 
emergency  preparedness  and  response 
plans. 

18)  Is  a  medical  program  available? 
What  is  the  scope  of  the  program,  e.g 
does  It  cover  assessments  related  to 
workplace  conditions,  wellness 
programs,  etc.?  Are  medical  services 
provided  in-house.  or  are  they 
contracted  out?  What  types  of  health 
professionals  are  involved  in  delivering 
occupational  health  services?  What  are 


their  respective  roles  and  what  is  their 
relevant  training  or  background? 

19)  Does  the  medical  program  include 
preplacement  medical  surveillance' 
Periodic  medical  surveillance'  What 
criteria  are  used  to  determine  what 
sur\eil!ance  is  done?  Who  decides  what 
surveillance  is  to  be  done'  Are  medical 
records  reviewed  to  determine  if  there 
are  trends  in  injuries  and  illnesses?  Who 
( onducts  the  review'  What  is  done  with 
the  results? 

20)  Have  problems  been  enrountered 
in  implementing  this  element  in 
existing  programs'  If  so.  how  were  these 
probiems  solved?  Is  the  guidance 
provided  in  the  voluntary  guide'-ies 
sufficient  to  implement  thiseier:;eiit 
appropriately?  What  other  information 
would  be  useful? 

Safety  and  health  training.  The  last 
m.njor  element  in  the  voluntary 
guidelines  for  COSH  programs  is  safety 
and  health  training.  In  order  to  ensure 
that  the  program  works  effectively,  all 
employees  must  be  trained  to 
understand  the  safety  and  health 
concerns  in  their  workplace;  the  plan  to 
minimize  or  eliminate  those  concerns; 
and  their  roles  in  implementation  of  the 
plan.  This  includes  training  for  those  in 
supervisory  or  management  roles. 
Responsibilities  must  be  clearly 
described,  and  the  lines  of  authority 
appropriately  drawn.  OSHA  has 
published  Voluntary  Training 
Guidelines  to  provide  employers  with 
information  about  designing  and 
implementing  an  appropriate  safety  and 
health  training  program.  (SeeTraiiiing 
Requirements  in  OSHA  Standards  and 
Training  Guidelines.  OSHA  2254 
(Revised).  1992.) 

21)  Do  existing  programs  include 
safety  and  health  training?  How  is  it 
implemented,  and  who  is  responsible 
for  performing  and  implementing  it' 
Please  provide  examples  of  how  this 
element  is  being.implemented  in 
existing  programs,  including  the  type  of 
training,  such  as  classroom  instruction, 
on-the-job  work  practices  training, 
videotapes,  or  interactive  videos  Does 
the  type  of  training  vary-  with  the  type 
of  operation?  Have  OSHA's  Voluntary    , 
Training  Guidelines  been  used  in 
designing  and  implementmg  the  safety 
and  health  training  program? 

22)  Is  safety  and  health  training 
conducted  prior  to  workplace 
assignment?  What  does  it  include  in  this 
situation?  Are  training  requirements  for 
various  programs  combined  into  one 
training  program?  Approximately  how 
long  does  the  initial  training  take  for 
managers?  For  supervisors?  For  other 
workers?  Is  periodic  training 
conduced?  How  often?  How  long  does 
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23)  Do  you  have  vvorkp 
subject  to  training  tertifit 
requirements?  How  has  t 

24)  Is  the  training;  ev  alu 
determine  whether  or  not 
How  is  this  done? 

25)  What  qualifications 
have? 

26)  Have  problems  bee 
in  implementing  this  elen 
existing  programs?  If  so.  h 
problems  solved?  Is  the  gi 
provided  in  the  voluntas' 
sufficient  to  implement  th. 
appropriately?  What  other 
would  be  useful? 

Issues  Hploted  to  Beguh 
If  OSHA  determines  !ha 
appropriate  to  promulgate 
COSH  programs,  there  are 
other  issues  which  will  ha 
addressed.  Comments  fron 
are  solicited  on  the  follow! 
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appropriate  program? 
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generally  written,  and  OSH 
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industry  or  workplace.  Do 
that  industry-specific  guidf 
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breakdown  be.  and  what  is 
for  different  program  reoui 
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applicable  to  all  sizes  of  inr 
vou  think  that  small  busine 
be  treated  differenllv'  Ij  .to 
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.30)  It  has  been  suggested 
promulgates  requirements 
programs,  th^re  are  exisfii^p 
standards  that  could  he  re\ 
modified,  consolidated,  or 
(hanged  asa  result.  Wiihoii 
«.!iiTiiiiishing  employee  prot( 
under  current  OSHA  stanria 
rules  do  you  think  could  be 
r«.onsidereri  if  the  Agencv. 
3  new  rule  n^quiring  COSH 
Comnienters  are  requested 
specific,  and  provide  the  rs 
any  suggestions. 

31)  ifbSHA  promulv:are' 
COSH  progrnm.^^.  what  r\pe 
or  <:onipliance  assistance  n^i, 
would  yo.i  suggest  be  made 
t^ni|)l()yers'  What  would  hf 
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effective  way  for  OSHA  to  reach  small 
employers  who  do  not  belong  to  trade 
associations  or  professional  societies? 

D.  OSHA  is  aware  of  the  increased 
usage  of  Flexible  Intermediate  Bulk 
Containers  (FIBC's)  which  are  used  to 
handle  bulk  chemical  solids.  Some  of 
the  FIBC's  are  designed  only  to  be  used 
for  one  voyage  while  others  are 
designed  for  repeated  usage.  OSHA 
wishes  to  know:  1)  What  means  are  used 
to  mark  and  identify  the  one  u.se  only 
type  of  FIBC,  and  are  they  adequate?" 
and  2)  What  are  the  current  industry 
practices  regarding  the  testing  of  FIBCs 
and  should  OSHA  incorporate  them  into 
this  regulation? 

E.  OSHA  issued  a  stand-ird  for  the 
<;ontrol  of  hazardous  energv  sources 
(lockout/tagout)  that  applied  to  general 
industry  employment  under  29  CFR  part 
1910  as  §1910.147  154  FR  .3664.^;).  This 
standard  addresses  practices  and 
procedures  that  are  necessary  to  disable 
machinery  or  equipment  and  to  prevent 
the  release  of  potentially  hazardous     . 
energy  while  maintenance  and  servicing 
activities  are  being  performed.  The 
standard  requires  that  lockout  be 
utilized  for  equipment  which  is 
designed  with  a  lockout  capacity,  and 
tagout  may  be  used  for  equipment 
which  was  not  designed  to  be  locked 
out.  Serv  icing  and  maintenance 
activities  are  neces,sary  adjuncts  lo  the 
industrial  process.They  are  needed  to 
maintain  the  ability  of  all  machines, 
equipment,  or  processes  to  perfonn  their 
intended  functions.  OSHA  believes  that 
the.se  types  of  operations  present  the 
employee  with  the  same  types  of 
hazards  of  unexpected  8(;tiv.->tion.  re- 
energizatiun,  or  the  relea.se  of  stored 
energy,  regardless  of  the  type  of 
industrial  setting.  For  these  reasons. 
OSHA  is  soliciting  public  (  omment 
regarding  the  appropriateness  of 
including  "The  control  of  hazardous 
energy  (lockout/tagout)"  in  the  "Scope 
and  applicability  "  sections  of  both  29 
CFK  part  1917  (.Marine  Terminals)  and 
29  CFR  part  19iH  (Longshoring).  While 
OSHA  recognizes  that  marine  terminal 
activities  are  more  likely  to  (.oiilain 
work  operations  where  !o(  kout/ta;.;ou! 
hazards  are  present,  it  al.so  see.s  the 
potential  to  occur  in  some  loi.gshorir.i* 
related  operations.  OSHA  v,  ants  to 
know:  l)shc\)ld  S1910.147  1)h  ir„-.|jded 
in  .Marine  Te'-mir.als  and  why  or  whv 
not,  and  2)  should  §1910.147  be 
included  in  longshorint;  and  uhv  or 
why  not? 

F.  As  indicated  earlier.  OSKA 
contra(.led  a  .safety  expert,  A  ). 
Scardino.  to  c  onduci  a  stvidv  of  the  f.'.ll 
hazards  associ.ited  with  the  cargo 
handling  of  iutermoda!  (  ontainers  l\.>. 


1-139).  The  development  of  the  djfa. 
that  was  used  in  formulating  the 
opinions  and  recommendations  of  this 
study,  involved  the  visiting  cr,d 
documentation  of  the  acf;\;)ties  at  20 
major  ports  in  the  United  States.  Those 
ports  were:  Guifport,  MS.  Hoi^sion.  TX. 
Barbers  Cut,  TX,  Galveston,  TX  Miami. 
FL,  Miami  River,-FL,  Port  Evtr^iade.  FL. 
Charleston,  SC,  Sa\annah,  GA.  .Norfolk, 
VA.  Portsmith,  VA,  Elizabeth.  N;j.  N-ew 
Jersey,  NJ,  Long  Beach,  CA.  Los  Angeles, 
CA,  Seattle,  WA,  Tacoma,  WA.  OakKind. 
CA,  San  Francisco,  CA,  Honolulu.  HI. 
As  part  of  the  data  gathering  process  the 
contractor  conferred  with;  members  of 
the  Technical  Committee  of  the  N'ational 
Maritime  Safety  A.ssociat^on. 
representatives  of  Labor  Associations, 
individual  Stevedores.  Longshore 
personnel,  and  Port  representatives. 
Of  the  many  areas  of  inquiry  that 
resulted  in  positive  recommendations, 
the  i.ssue  of  the  location  of  the  fixed 
anchorage  point  in  relation  to  the 
working  surface  was  addressed: 

When  feasible  the  afJachmpr,!  poini  of  \hv 
fail  protection  system  shall  be  IwsJed 
"above"  the  head  of  the  employee.  Every 
effort  should  be  made  to  assure  that  the 
attachment  point  for  the  system  >s  located  no 
lower  than  the  vertical  heighs  posiiion  of  the 
harness  "D  '  ring.  According  Jo  "Hu.-r.r-.nscsle 
7a".  for  the  50th  percentile  rr.sif .  :r,i«;  would 
be  1.4  meters  (.S5.4  inches). 

In  support  of  this  posirion.  the  study 
cites  the  National  Safety  Council  in  its 
Accident  Prevention  Manuel  (or 
Industrial  Operations  9th  Edition  Ithe 
Bible  on  Safety)  states:  fp.  347)  "A  belt 
or  harness  is  worthless  unless  if  is  being 
worn  at  the  time  that  a  fall  is  possible 
and  attached  to  a  lanyard  o;  fall  arreslor 
with  an  adequate  overhecd  or.v  horoi^e." 
(Emphasis  added;  Id.  p.  3.)  in  addition 
Mr.  Scardino  indicates  the  >mportance 
of  pre-exposure  planni.^g  by  cifing 
Best's  Safety  Directory  1994  Edition 
which  states:  (p634)  "A  llxture  pomi 
above  head  height  alwavs  s^outd  be 
planned."  (Id.)(Ex.  1-153) 

With  regard  to  current  pr3i.;)te.  JT.any 
fall  protection  systems  in  use  could 
meet  the  rai.sed  attachment  retj-Jiremt  nl 
recommended  by  Mr.  Scardino  ••  •   •   • 
approximately  70  to  75%  of  the  existing 
operations  that  en::plov  va.nouj  i.-tll 
proie<.tioii  techniques  woujd  f>t  ;ih!e  to 
meet  *   *   *  ••  (he  require r/ieM  iJd.j 
Some  existing  .systems  have  att&t  hru.-nls 
to  devices  that  are  installed  an  \U9  work 
surface.  Recommendations  addrtrssiiig 
these  .systems  include: 

The  use  of  s\ stems  that  hrf  .il  !•<.!  n\, ; 
thereby  creating  :i  tripping  hai.)nJ  sno.iii!  S 
disrouraged.  If  th.iso  systems  hie  in  be  *,s.ii. 
ihen.  the  components  tba*  rr,iVt  .ip  tf.t 
\vstem  should  be  of  a  hig:,  ViSjfaiiny  tuii.i 
This  field  stutlv  fmiher  d- ternsj-x  .i  t'.«5  !:.'•■ 
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-.ys'^en'.s  were  not  reliable  and  created  a  sense 
of  tilse  security. 

While  It  is  recognized  that  there  is  in 
existence,  fall  protection  that  does  not  meet 
this  criteria,  steps  should  be  taken  to  meet 
the>e  minimums  within  a  three  year  period 

In  light  of  these  recommendations, 
OSHA  wishes  to  raise  an  additional 
issue  To  what  e.xtent  is  it  necessary  and 
appropriate  to  add  an  additional  criteria 
lo  those  found  in  §1918.85(k)  requiring 
aa  elevated  anchorage  point  in  order  to 
assure  worker  safety. 

VIII.  Preliminary  Regulatory  Impact 
and  Re^latory  Flexibility  Analysis 

Note:  Numbered  references  that  appear  in 
brackets  m  this  Section  VIII.  Preliminary 
Ke3ulator>'  Impact  and  Regulatory  Flexibility 
Aaaiy  >is.  are  to  the  References  that  appear  at 
the  end  of  Section  VIII. 

A.  Executive  Summary 

(rtroduction 

Executive  Order  12866  and  the 
Regulatory  Flexibility  Act  require  OSHA 
to  analyze  the  costs,  benefits,  and  other 
consequences  and  impacts  associated 
with  proposed  standards.  Consistent 
with  these  requirements,  OSHA  has 
prepared  this  regulatory  impact  analysis 
for  the  proposed  revisions  to  the 
Longshoring  and  Marine  Terminals 
standards. 

This  analysis  includes  a  description 
of  the  industries  affected  by  the 
regulation,  an  evaluation  of  the  risks 
addressed,  an  assessment  of  the  benefits 
attributable  to  the  proposed  revisions, 
the  determination  of  the  technological 
feasibility  of  the  new  requirements,  the 
estimation  of  the  costs  of  compliance 
with  proposed  revisions,  the 
determination  of  the  economic 
feasibility  of  compliance  with  the 
proposed  revisions,  and  an  analysis  of 
the  economic  and  other  impacts 
associated  with  this  rulemaking. 

Affected  Industries 

The  requirements  of  the  proposed 
revisions  apply  to  all  establishments 
involved  in  marine  cargo  handling.  As 
classified  by  the  1987  Standard 
Industrial  Classification  (SIC)  manual. 
this  industry  consists  of  establishments 
tn  SIC  4491  as  well  as  establishments  in 
o^her  SICs  conducting  marine  cargo 
handling  activities. 

E.ituation  of  Risk  and  Potential  Benefits 
An  estimated  7.593  injuries  and  18 
tatalilies  occur  annually  during  marine 
cargo  handling  activities.  The  proposed 
revisions  to  the  Longshoring  and  Marine 
Terminals  standards  are  expected  to 
result  in  the  prevention  of  1.262  injuries 
and  3  fatalities,  annually.  Many 
additional  fatalities  and  injuries  would 
he  prevented  through  full  compliance 


with  existing  requirements  retained  in 
the  proposed  standards.  Most  of  the 
injuries  occurring  during  marine  cargo 
handling  activities  could  be  prevented 
through  compliance  with  the  existing  as 
well  as  with  the  proposed  standards.  In 
addition  to  the  unquantifiable  benefits 
associated  with  the  reduction  in  pain 
and  suffering  associated  with  these 
incidents,  the  prevention  of  these 
injuries  will  result  in  savings  of  over 
S18  million  dollars,  annually.  This 
estimate  includes  savings  related  to 
wage  and  productivity  losses,  medical 
costs,  administrative  expenses,  and 
other  costs  associated  with  accidents. 

Technological  Feasibility 

Since  the  proposed  requirements  can 
be  met  using  existing  equipment  and 
methods,  the  proposed  new 
requirements  are  considered  to  be 
technologically  feasible. 

Co.sfs 

The  estimated  costs  associated  with 
the  proposed  revisions  to  the 
Longshoring  and  Marine  Terminals 
standards  amount  to  less  than  $4.7 
million  for  the  first  year  and  less  than 
$1.8  million,  annually,  after  the  first 
year.  These  costs  primarily  reflect  the 
sum  of  various  minor  expenditures 
associated  with  modifications  to 
existing  standards.  New  provisions 
involving  compliance  costs  include 
requirements  for  sideboards  on 
dockboards  and  ramps,  required 
certification  of  fall  protection  systems, 
requirements  for  the  vertical  application 
of  lifting  forces  to  containers, 
requirements  for  high  visibility  v^sts, 
and  requirements  to  provide  pe^onal 
flotation  devices,  among  others. 

Economic  Impacts 

Compliance  with  the  proposed  new 
requirements  of  the  Longshoring  and 
Marine  Terminals  standards  has  been 
determined  to  be  economically  feasible 
and  is  not  expected  to  produce  any 
significant  adverse  economic  impacls. 
The  costs  that  are  imposed  by  the 
regtilation  should  be  a  minimal  burden 
on  marine  cargo  handling 
establishments.  The  total  estimated  first- 
year  costs  of  compliance  represent  less 
than  0.06  percent  of  revenues  a.ssociated 
with  marine  cargo  handling  activities 
and  less  than  1.19  percent  of  profits. 
Total  annualized  costs  for  subsequent 
years  represent  less  than  0.03  percent  of 
revenues  and  0.46  percent  of  profits. 

Regulatory  Flexibility  Analysis 

Pursuant  lo  the  Regulatory  Flexibility 
Act.  OSHA  has  made  an  assessment  of 
the  impact  of  the  revised  standards  and 
has  concluded  that  it  would  not  have  a 
significant  impact  upon  a  substantial 


number  of  small  entities.  The  estimated 
compliance  costs  do  not  involve  large 
t:apital  expenditures,  and  there  is  no 
significant  diHerential  effect  on  small 
firms  relative  to  that  on  large  firms. 

B.  Industry  Profile 

Introduction 

This  se<:tion  provides  an  overview  of 
affected  establishments,  classifications 
of  affected  vessels,  population  at  risk, 
wages  of  affected  workers,  gang  sizes 
and  cargo  handling  rales,  operating 
revenues  and  shipping  costs. 

CJ\er\iew  of  Stevedoring  and  Marine 

Terminals 

Marine  terminals  are  designated  areas 
of  ports  which  include  wharves, 
bulkheads,  quays,  piers,  docks  and  other 
berthing  locations.  Adjacent  storage  or 
contiguous  areas  associated  with  the 
primary  movements  of  cargo  or 
materials  from  vessel  to  shore  or  shore 
to  vessel,  and  structures  devoted  to 
receiving,  handling,  holding, 
consolidating,  loading  or  delivering 
waterborne  shipments  are  considered 
part  of  the  marine  terminal.  Marine 
terminals  are  the  facilities  owned  or 
leased  by  stevedores  or  marine  terminal 
operators  (MTOs).  MTOs  and  stevedores 
provide  most  of  the  portside  services 
that  shipping  lines  require.  They 
provide  the  equipment  and  machinery 
for  conducting  cargo  handling  at  multi- 
use  terminal  facilities,  in  addition  to 
specialized  terminals  designed  to 
handle  specific  types  of  cargo  I2|. 
Stevedores  are  perso.ns  or  firms 
contracting  with  a  ship  oivner  or  agent 
for  the  purpose  of  loading  or  unloading 
ships  or  barges  in  ports.  Stevedores  are 
direct  employers  of  longshore  labor  and 
contractors  to  ship  owners.  Basically. 
they  are  middlemen  between  the  entity 
requiring  the  service  and  the  longshore 
workers  who  perform  the  physical  labor. 
The  stevedore's  role  is  to  provide  the 
cargo  handling  expertise  and  the 
equipment  required  to  load  or  unload 
all  types  of  cargo  safely  and  efficiently 
The  stevedore  may  also  be  the  MTO 
The  functional  roles  and  activities  of 
stevedores  and  MTOs  vary  throughout 
the  United  States  and  of^en  cannot  be 
distinguished.  The  stevedore  contractor 
and  the  MTO  may  be  distinctly  different 
entities,  the  same  eraity.  orcorporatelv 
related.  In  some  cases,  public  entities  or 
port  authorities  may  be  the  MTOs. 
These  entities  may  also  act  as  stevedores 
or  lease  the  terminals  to  private 
operators  |2j. 

iVorkpliices  Affected 

Compliance  with  the  proposed 
revisions  to  the  Longshoring  and  Marme 
Terminals  standards  will  affect  two 
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loc  t 
stand  ard 


m  ■)er  i 


(U 


purpoi  es 


in 


areas  where  marine 
operations  occur.  Activ 
off  the  dock  (work  aboard 
covered  under  OSHA's 
standard  (29  CFR  part 
which  occur  on  the  d 
Marine  TerminaJs 
1917).  The  Longshoring 
establishments  classified 
4491  (marine  cargo  han 
various  establishments 
manufacturing;  transpor  i 
communications;  electri 
sanitary  services;  and  w 

Data  on  the  exact  nu 
stevedoring  companies 
operating  in  the  United 
available.  For  the . 
analysis,  the  number  of 
terminals  estimated  by  t 
Administration  (MARAl)} 
the  estimate  of  the  total 
affected  by  the  Longshor 
According  to  MARAD,  tl 
of  3,700  marine  termina 
States  [4j.  Establishment ! 
primarily  in  marine  ca  ^ 
classified  under  Standan 
Classification  (SIC)  4491 
Handling.  The  Bureau 
estimated  that  746  establ 
classified  under  SIC  4491 
identify  other  affected  i 
Kearney/Centaur  screen 
inspection  data  for  non 
where  29  CFR  part  1918 
issued.  Non-SIC4491 
primarily  engage  in  acti 
longshoring,  although 
a  small  part  of  their  overaN 
For  example,  manufact 
establishments  which 
products  directly  onto 
covered  by  the  OSHA's 
standard,  though  these 
represent  only  a  very  sma 
total  activity.  Kearney/Ct, 
estimated  the  distribution 
remaining  establishments 
affected  industry  sectors 
the  distribution  of  non- 
part  1918  citations  issued 
sectors.  The  estimated  nu 
affected  establishments  is 
Table  B-1  by  industry  and 
2  by  region.  Although  onl 
of  establishments  affected 
longshoring  standard  are 
the  majority  of  affected  w 
discussed  below,  are 
SIC  4491. 
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Tabte  B-1— Number  of  Aftected 
Establishments,  by  Industry 


Industry 


Longshoring     .^  Marine 
29gFRpart    ^^'T^i^ 


11 


SIC  4491 -Marine 
Cargo  Harxjiing 

Manufacturing 

Transportation, 
Communications, 
and  Electric,  Gas 
and  Sanitary 
Services 

Wholesale  Trade 

Other  SICs' 

TOTAL 


746 
1660 


662 
273 
359. 

3,700 


746 

N;A 


662 

161 

359 

1*928 


Source:  US.  Department  of  Labof  OSHA 
Office  of  Regulatory  Analysts.  Based  ori 
Kearney/Centaur  (1,  Chapter  2j. 

'Other  SICs  include  SIC  13  fOil  and  Gas 
Extraction),  SiC  15  (Building  Construction) 
and  sectors  under  SIC  44  (Water  Transpor- 
tation) other  than  SIC  4491 . 

Table  B-2— Number  of  Affected 
Establishments,  by  Region 


Types  of  Vessels 

This  discussion  describes  the  affected 
vessels  calling  at  U.S.  marine  terminals. 
The  proposed  rule  will  be  applicable  In 
five  broad  vessel  categories.  Four  of 
these  categories  are  self-propelled 
vessels:  bulk  carriers,  freighters, 
combination  passenger/cargo  ships,  and 
cruise  ships.  The  fifth  category  con.sJsts 
of  non-self-propelled  dry  cargo  barges. 
Descriptions  of  these  vessel  categories, 
as  well  as  important  subcategories,  are 
presented  in  Tables  B-3  and  B-4. 
Tankers  and  tanker  barges  are  excluded 
since  these  vessels  are  primarily  under 
the  jurisdiction  of  the  U.S.  Coast  Guard. 

Table  B-3 — Categories  ol  SeH-Propeiied 
Vessels 

Bulk  Carriers 


Industry 


Longshoring     .^^^a'"^, 
29dFRpad     '^''^'1%^ 


Ships  designed  to  carry  dry  bulk  cargo  such 
as  ore,  wood  chips,  coal,  and  grain.  They 
are  also  used  to  carry  heavy  general  cargo 
Items  such  as  logs  or  steel. 

Freighters 


Atlantic 

Gutf/Mississipp« 
Great  Lakes 
Pacific 

TOTAL 


586 

2,164 

301 

649 

3,700 


305 

1.128 

157 

338 

1.928 


Source:  U.S.  Department  of  LaCHjr  OSHA 
Office  of  Regulatory  Analysis,  based  ori 
Kearney/Centaur  [1,  Chapter  2J. 

Of  the  industry  sectors  covered  by  the 
Longshoring  standard,  most  also  fall 
under  the  scope  of  the  Marine 
Terminals  standard,  with  the  exception 
of  manufacturing  establishments  and 
some  wholesale  trade  establishments. 
Approximately  1,928  of  the  3.700 
marine  terminals  covered  by  the 
Longshoring  standard  are  estimated  to 
fall  under  the  scope  of  the  Marine 
Terminals  standard  (Ij. 

The  stevedore/MTO  typically  hires 
longshore  workers,  usually  on  a  daily 
basis,  from  a  hiring  hall  or  labor  pool  of 
union  or  nonunion  members.  Labor 
force  size  varies  directly  with  the 
amount  of  work  contracted  to  be 
performed.  This  method  of  hiring 
creates  difficulty  in  determining  the  size 
of  the  affected  establishments.  No  data 
were  available  on  the  number  of  small 
stevedoring  firms.  To  estimate  the 
number  of  small  firms,  the  percent  of 
establishments  in  SIC  4491  classified  by 
the  Bureau  of  the  Census  as  employing 
fewer  than  20  workers,  is  used.  Fifty-six 
percent  of  affected  establishments  are 
estimated  to  be  small  establishments  |7). 


General  Includes        refngerated        and 

Cargo  unrefngerated  breakbufk   car- 

Carriers  riers  as  well  as  car  earners, 

cattle  carriers,  pallet  earners, 
and  timber  carriers  Breahbulk 
cargo  consists  of  heteroge- 
nous items  of  general  cargo, 
packaged  and  mowed  as  sin- 
gle parcels  or  assembled  to- 
gether on  pallet  boards  and 
wire  rope  slings.  These  pack- 
ages are  toaded  and  unloaded 
using  ship's  gear  or  whart 
cranes.  Containers  are  also 
carried  on  general  cargo  car- 
riers. 


Full  Con-  Ships  equipped  with  permanent 

tainer-  below-deck     container     cells 

ships  with  little  or  no  space  for  other 

types  of  cargo. 


Partial 

Contain- 
erships 


Multi-purpose  ships  where  one 
or  more,  but  not  all,  compart- 
ments are  fitted  with  perma- 
nent container  cells.  The  re- 
maining compartments  are 
used  for  other  types  of  cargo. 
Partial  containerships  include 
container/car  carriers,  con- 
tainer/rail car  earners,  and 
container/roll-on/folt-off  ships 


Roll-On/ 
Roll-Off 
(RO-RO) 
Ships 


Ships  which  are  specially  de- 
signed to  carry  wheeled  con- 
tainers or  container/trailer 
combinations,  automobiJ^s, 
and  other  vehte»es  which  are 
loaded  and  untoaded  using 
the  roll-on/rofl-otf  method. 
Containers  are  often  carried 
on  the  upper  deck  of  RO-RO 
ships. 
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Table  B-3— Categories  of  Self -Propelled 
Vessels — Continued 


Table  B-4— Non-Self-Propelled  Vessels 


Barge  Car- 
riers 


Ships  designed  to  carr,  e'ther 
barges  or  some  variable  num- 
ber ol  twrges  and  containers 
simultaneously  Currently  this 
class  includes  fwo  t/pes  of 
vessels,  the  LASH  (lighter 
aboard  ship)  and  the  SEA- 
BEE.  They  dirfer  m  that 
barges  are  loaded  onto  LASH 
ships  by  c.-ane  and  onto  SEA- 
BEE  ships  by  a  sjbfner.5ib!e 
elevator  at  the  stem  of  the 
vessel. 


Or/  Cargo  Barges 


GOWBlNAnON  PASSEN'GE:=l''CAfiGO  Sh;PS 


Cargo  ships  with  a  capacty  fcf  13  or  more 
passengers. 


CfiuisE  Ships/Passenger  Ships 


Ships  functioning  pnmanly  to  transp-Dn  pas 
sengers,  usually  for  purposes  of  recreation 
and  tourism  Does  not  include  passenger 
femes. 

Source:  U.S.  Department  of  Labor.  CSHA. 
Office  of  Regulatory  Analysis,  based  ori 
Kearney /Centaur  [i.  Chapter  2] 


Large  mostly  double  hulled  cargo  holds  lacv 
ing  an  internal  means  of  propulsion   Vi'- 
tjai!/  all  barges  used  on  the  inland  r.vi'.' 

^svstem  are  195  feet  Ic'.g  by  35  feet  wij'? 
and  have  leaded  drafts  of  up  to  nine  fe^ 
Barges  can  carry  virtually  any  dry  ca'co 
and  have  and  average  capacity  cf  i.S'kl 
tons  or  about  52,500  bushels  A^so  classi- 
fied as  Ija'ges  are  scows  and  ocear^ -going 
baf'ges  These  barges  tend  to  be  muc^ 
larger  ard  have  a  higher  freeboard  thai 
barges  used  on  ti-ie  inland  nver  s/sre^-n 

Sarges  are  typically  lashed  together  .o 
groups  refe.'red  to  as  tows.  The  sta.-ida'd 
tow  en  most  navigable  nvers  is  three 
barjjes  wide  bv  five  barges  long  for  a  tctai 
of  15  barges.  Tow  sizes,  however,  vai-y  by 
wate.-*ay  with  tows  as  large  as  45  ba-ges 
on  the  lower  f^ississippi  and  as  smaiias 
two  barges  on  the  intracoastal  waterway 
Tows  are  u-;jally  propelled  by  a  towboat 
pushing  them  ahead,  though  occasionally 
they  are  moved  by  a  towt)oat  puliing  tne'^i 
on  a  hawser 


Open  Hop- 
per 


Barges  used  pr^rriarily  for  dry 
bulk  cargo,  such  as  sand, 
gravel.and  coal,  which  are  no; 
suseptible  to  weather  da.Tv 
age. 


Covered         Barges  used  for  gram  and  other 
Hopper  commodities  that  need  to  t* 

protected  from  the  weather 


"^f If  Propelled  Vessels 

Table  B-5  shows  the  number  of  self- 
propellwd  vessels  of  1.000  gross  torjs 
(GT^i  and  over  m  the  world  fleet,  by 
•  ype  of  vessel.  Of  the  f.92  U.S.  flat} 
(.esst'U.  approximately  two-thirds  a.-v- 
pr'.ia'e'y  owned  and  the  remaining  ore- 
■  h'.rd  are  Covernme.".t  owned.  Only  II  of 
rhe  2<:.i  Government  owned  ve.s-st^ls 
i-.e-e  o(  live  as  of  mid-1992  and  were 
ft^^iag  u.sed  by  several  Government 
:!<v!i<.ies.  state  maritime  academie*!.  or 
privite  steamship  comp.inies  under 
va.-:ous  forms  of  agnjement  with  the 
Mai-itirne  Administration.  All  U.S.  flat; 
■.■^ssels  are  owned  either  by  the 
Gn-rnment  or  U.S.  firms.  However. 
US  fir.7is  also  own  a  swl.'Stantial 
(Utnibor  of  merchant  vessels  that  are 
a'mstered  under  foreign  flags.  As  shown 
m  T,i}:!e  B-5,  313  of  the  23.549  foreign 
fiaj;  vessels  are  owned  by  U.S.  piirf'nt 
t  ompanies.  Although  no  data  were 
L-i.ailableon  the  total  number  of  self- 
propelled  vessels  in  the  world  fleet  of 
under  1,000  Gts,  data  were  available  on 
the  number  of  vessels  calling  at  U.S. 
pDrt.s.  According  to  Bureau  of  the 
Census  data  (5|.  approximately  1.980 
V  S  flag  and  9,593  foreign  fla^  self- 
propelled  ves.seis  called  at  U.S.  ports  in 
1991 


Ocean 

Going 
Barges 


Barges    which    generally    ca': 
most  of  their  cargo  on  deck 


Deck  Barges  used  for  transporting  ue- 

Barges  hides  and  heavy  equipment 


Ba.-ges  used  to  transport  stanci- 
ardized  container  carqc. 


Contame' 
Barges 

Source:  U.S.  Department  of  Labor.  OoH.A 
Office  of  Regulatory  Analysis,  based  en 
Kearney/Centaur  [1,  Chapter  21. 

Table  &-5— Seif-Propeiied  Vessels  of  1,000  Gross  Tons  and  Over  m  tne  World  Fleet.  1992 


/  issel  Type 

Bulk  Carr .-'s 

Tankers 

Total  FreiC''!  -^"^ 

Brean  HjiK  carriers 

Con':a  ".?•;$:. .ps 

Partial  Coruiinerships 

Roll-0'-.  Roi'-OH 

Baroe  Car:,.^rs 
Comtwrvarion  Passenger/Cargo 
Cruise  Si^ips'Passenger  Ships 
TOTAL 


U.S.  Flag  Vessels 


Pn/ate       Government 


TcW 


92 

203 

167 

26 

83 

17 

29 

12 

3 

2 

467 


1 

25 

192 

120 

9 

35 

21 

7 

7 

0 

225 


93 

228 

359 

146 

92 

52 

50 

19 

10 

2 

692 


Tc'al  Mjmber 

C  Fce.gn 

Fiag  Vesseii 

5,449 

5,316 

'2.222 

9.977 

1.198 

110 

916 

21 

337 

225 

23,549 


Fortign  Flag  Ves- 
sels'Cwned  by 
L'.S.  Companies 


Wor:d  Fl<;et 


47 

208 

55 

29 

15 

0 

7 

4 

3 

N;A 

313 


5.542 

5.544 

12.581 

^0,123 

'.290 

162 

966 

40 

347 

227 

24.241. 


Source.  US  Department  of  Labor,  OSHA.  Office  of  Regulatory  Analysis,  based  on  Kearney/Centaur  [1.  Chapter  2]. 
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Fadera 


Non-Self-PropeUed  Vesskis 
The  total  nuinber  of  nt  n 
propelled  vessels  is  sho4n 
6.  Of  the  31,017  non-self 
vessels,  87  percent  are  dL 
13  perc;ent  are  tanker  bar  ;e» 


than  1  percent  are  railroad  car  floats. 
i-selT-  Nearly  86  percent  of  all  non-self- 

in  Tible  B-       propelled  vessels  in  the  United  States 
propelled  operate  on  the  domestic  river  and 

rargo  barges,      intrat;oastal  waterway  system  and  «;arrys 
and  less  nearly  all  of  the  waterborne  cargo 


Ve5i  el  Type 


Dry  Cargo  Barges 
Tar.tter  Barges 
Railroad  Car  Pioars 
TOTAL 


Souice:  U.S.  Department  c 
'irciudes  Mississippi  River 


Laoor.  OSHA.  Oftice  ot  Regulatory  Anatyis,  t5ased  on  Keameyrt^enlaor  [1,  Chapter  21 
System,  rhe  Gulf  ar^j  Attertic  Intracoastal  VVate.^ay  arni  ihe  CoicmbiWSnaJre  Rwe,  System. 


Ci)ntwnecs  and  ContfJiiie^Cujrrying 
Vfxseh 

Over  ref  ent  years,  there 
in<  rease  in  the  volume  of 
lA-rgo  hajjdled.  Container* 
st.;jndard  size  metal  boxvs 
with  comer  castings,  into 
packed  for  shipment.  Co. 
designed  to  be  moved  wit 
handling  equipment  enab 
econonu«al,  high-speed  ir 
transfers  in  large  units  bet 


ha."?  befjn  an 
ontainerized 
are  large, 
•louipped 
i*hirJi  cargo  IS 

iners  are 

';o«mion 

r  temrioda! 
vc-en  .<:hips. 


ii  ai 


Table  B-7— Number 


arid  Cop.iainer  Capacity  <rf  Liner  Service  Container  Cawymg  Vessels  Calling  at  U.S.  Ports.  1S92 


Vessel  Type 

Bo!K,'Contairierst«p 
Container  ship 
RO-RO/Containership 
Partial  Containe'ship 
Barge  Camer 
Ottier 

Break  BulK 

TOTAt 

Source  US  Department  o» 
'TFU  -  Twentv-toot  Equtvoie^^ 
'Irtludes  13  RO-RO  tug^bar;*; 
'Nurroer  ot  US  and  '.otefgr 

US  and  tereign  ttag  fteeis  was 
■"The  container  capacity  ot 

hulfc  carriers  between  US.  and 


Vcs.'iKi.'i  in  liner  servi*-:!  ■ 
lixtjd  routes  to  odveriised 
published  schedules.  As  s 
lahie,  1,0^0  >;ontainer-t:arry 
serv/i«>;  i/*>',5k1s  with  a  tut  j 
«.<ifi;j«;itycjf  oj.iproxi:ji.»t<jly 
V/.lh  i}i*«'iity-foot  equiva! 
i..ll<'il  .itU.S.  ports  ill  1%:. 
cr^nhiiDfft^hips,  partial- ront 
l<i;l|i/contruijerships,  KO 
«;i)ntain«!r>bips  and  barge 
linor  .s^;n,  ice,  and  esscnlio. 
f :n:itain(;r  capacity  of  'lio^ 


IRf 
«•: 
all 


(.3 
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transported  on  the  inland  waterways. 
Thirteen  percent  of  the  non-self- 
propelled  vessels  (4,158  vessels)  in  tht; 
United  States  operate  on  the  Atlantic, 
Gulf  and  Pacific  coasts.  The  remaining 
1  percent  of  non-self-propelled  vessels 


operate  in  the  Great  Lakes. 
able  e-&-t>Jon-Sel(-Propelled  Vessels  m  tr>e  U.S.  (as^ot  December  31,  1990) 


Atlantic,  GuN  and 
Pab«c  Coasts 


Inland  Waterways' 


Great  Lakes 


Total 


3.500 

652 

6 

4,168 


23,320 

271 

27,091 

3.231 

30 

3,913 

2 

5 

13 

26,553 

306 

31,017 

raii«:ars,  truck  chassjx,  and  barges,  u.sing 
a  minimum  of  labor.  The  ctrntainer, 
therefore,  serves  as  the  tran  .ic-r  unit 
rather  ihan  the  carpo  contained  therejn. 
Most  containers  in  th«  U.S.  inventory 
are  either  20-foot  (6.1  m)  containers  (56 
pen:entj  or  40-frx)t  containers  (12.2  m) 
(42  pertiunt). 

Containerships  are  vessels  ctjsjipped 
with  penaanent  ix)ntainer  cells.  They 
have  little  or  no  space  for  other  types  of 
•argo.  Partial  contn)n<?rships  are  multi- 


purpose ships  where  one  or  more,  but 
not  all,  i;ompartinents  are  fitted  with 
permanent  container  calls.  The 
remaining  compartments  are  used  for 
other  types  of  cargo.  .Several  other  typf<s 
of  vessels  also  «aiTy  containers. 

Tnble  B-7  presents  the  number  of  Hner 
son/ice  container  carrying  veK.cfils 
•ailing  at  U.S.  ports  by  type  of  vessel, 
flag  of  vessel  (U.S.  or  foi-eign),  iuui 
container  «;.Tp.ic)ty. 


HunibeT  ot  Vessels 


U.S. 
0 

r 

17 
11 

29 

147 


Foreign  Rag 


Total 

US. 

106 

0 

593 

t«3,358 

43 

1«,031 

152 

7,422 

11 

6,940 

11 

hVA 

KM 

28,509 

1,020* 

236.260 

Containet  Capacty  in  TEUs' 


Foreign  Flag 

130.279 

1,126.341 

51,584 

58,961 

0 

N/A 
/3,748 
1,440.913 


Total 


130.279 

1,309,699 

61,615 

66,383 

6,940 

3,161 
102,257 
1.680,334'» 


^abor  OSHA  Offce  ot  Regutatory  Analysis,  Based  on  Kearrey/Cenl^u7ll,~Ctiapteii2l 
*A  Unit-  equat  to  jtie  capacity  of  a  20x8).a  f*K)t  contamer  i  .     -fat,  ^j. 

comDicatJons. 

i^:^^^"^'  ""  "^^ '°  '^  '"'•^ "^^  ^^  =»  "^'^^^^^  0'  the  number  ot  break  bul.  camer.  bei-vee,) 


«  PcVe^nSX'Jf^sl^faSSr  "^^  ^  '^ '"''  -^'^  '^'  '  *'-^^*'-  "'  ^'^  ^o^-^--'  -apoc^  or  hre.ak 


}   H 

h) 


jli 


rale  on 

ts  on 
wn  in  the 
ng  liner 
ui'.taiiier 
7  suillion 
t  units) 


/ 


Vinually  .ill; 
JT^crships, 


n<;i-sare  ii> 
,  the  entire 

i'l'OS  of 


vessels  are  accounted  tor  in  liner 
services,  Hreak  bulk  freighters  .-iiul  KtJ 
RtJ  ships  aliso  carry  coritainers, 
Although  RO-KO  ships  are  gener.illy  in 
lijior  >ervu»,  bn;dk  bulk  carric.'^  are  rujt 
JJata  on  the  nui'iber  ajid  container 
•  :3p,u,!ty  -,{non-!inorservi<:»;  break  bulk 
f^irric'i>;  wem  u:iavailab!e.  FJowover, 
based  on  tbo  p!r»portioji.of  <;onfaincr 
Iral"n<;  accounted  for  by  ho.!ak  bulk 
fnjighters,  tht?  estiuiatcd  number  of 
yoy.iges  made  annually  to  the  Unitod 
•States  by  these  v«»ssels,  :ind  thi;ir 


average  container  capacity,  Kearney/' 
Centaur  C'jtimoted  Jhat  544  noii-liijor 
sei-vii;<;  break  bulk  frt^iighlers  with  a 
ccmtainer  f;apacity  of  78,a3f5  cimtiiiuer-i 
called  .It  U.S.  pons  in  1!:|<)2. 

Combining  the  number  of  liner 
scrvii:<}  and  non  lin.-r  service  contaiiiei^ 
cirryiug  verwel.s,  OSUA  ihflrefoT>? 
•Wtimales  thaf  a  t«tatoi'  t,5M  container 
carrying  vc.<;sels,  with  r.u  ovcrali 
container  capa<;ity  of  1.7»i  million  I'KUs, 
call  annually  i\{  Ij.S.  jjoils  |1 1 
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>':>fitil(ition  at  Ri>iL 

B.i.sKd  on  employ ff',;;it  il.it.i  inxu  tUt- 
Bureau  of  the  Ceasus  ;md  OSHA 
iu'-.|)Hi;tion  data,  apf  ij\JmaU;!v  <i;i,42r 
i/iDrkf^-rs  are  estirnotpd  to  bt?  '"liT'r-ctfd  by 


the  Lo-  ,;>horing  standard,  over  5.H  standard.  78  pen;ent  of  which  are  in  SIC 

pfn:ent!,f  which  are  employed  inSK!  4441   Estimates  of  fuil-timn  equivalent 

4  in   Kt; irney/Centaur  eshmaled  thai;  workiTs.  as  vvell  as  the  population  at 

ahoi-  70.140  of  these  workers  w(,uld  r:sk  are  shown  in  Table  B-H.  by  industrv 

ilso  be  covered  by  the  Mariny  Ti>.mi«..ls  md  it:  Table  B-Q.  \>v  retjion 


Table  B-6— f\lijrnt)er  of  Fuii-Time  Equivalent  Workers  ani  Popu'atiO"  a!  Risw.  by  Industry 


In-Jusfr/ 

SiG  449 1 -Manne  Car.30  HanOiimj 

Martutacturing 

riiir^jportation.     Commufiicafiops.     aid 

Eiscfnc.  Gas  and  Saoifa'y  S';'V4  -.»^s 
W^'jieiiie  Trade 
Ofh«r  SIG3" 

rOTAL 


Nijrrber  o«  FTE  Work- 
ers Cc\/ere-t  &v  29 
ChRp.-irt  1913' 


Population  a<  '^:3A  Cov- 
ered by  29  C^P.  oart 
19^8 


54.617 
1 3. TOO 

rM-7 

3.100 
4.067 

67,95! 


54,6  U 

21.811 

3.r05 
3.582 
4,712 

93.427 


Nurr^er  C  FTE  Worti 

(?rs  Covered  by  29 

CFP  part  :9i7' 

54.61 7 

n;a 
7.457 

1.823 
4.067 

57,974 


Popiilation  at  Risk  Cow- 
ered by  23  CFR  pat' 
!9;7 

54.617 

N'A 

3  705 

2.106 

4.712 

7?. '40 


Source:  U.S  Department  oi  Labor.  OSHA.  Office  of  Regulatory  Analysis,  based  on  Kearney 'Centaur  [  1 .  Cfiapter  2| 

'Ti>e  number  of  fuM-time  equ-va'er.j  (FTE)  *orVers  is  based  on  a  1.436  hour  Ahich  .s  tne  3^,erage  number  o(  hours  worVed  per  year  by 
icingsnore  workers  in  SIC  449 1  ^     '         ' 

aili?H^n^sic  Sl^"  ^"^  '^  ^°"  ^"^  ^'^^  Extract-on).  S!C  15  (Building  Constfuctior,;..  and  cme-  sectors  aoder  SIC  44  (Water  Transportafop) 


Table  8-9— Number  of  Fuii-Tlme  Equivalent  WorKe-'s  and  Popuiat;o.T  3;  Risk,  by  Region 


IndustP/ 


Number  of  FTE  Work- 
ers Covered  by  29 
CFR  part  1318' 


Population  at  Risk  Cov- 
ered by  29  CFR  part 

1918 


Atlantic 

Gulf /Mississippi 

Great  Lakes 

Pacific 

TOTAL 


13,923 

51.451 

7.150 

15.426 

87.950 


14.78^ 
54.65^ 


14.785 

54 

7.596 

16.387 

93.427 


iVjmber  of  FTE  Work 

ers  Cowered  by  29 

CFR  part  1917' 


t0.761 

39.765 

5.526 

11.922 
67.974 


Population  at  Risk  Gov 

ered  by  29  CFR  part 

1917 


11.103 

41.032 

5.703 

12.302 

70.140 


Source  U.S.  Department  of  Labor.  OSHA.  Office  of  Regulatory  Analysis,  based  on  Kearney/Centaur  1 1 .  Chapter  2| 

'The  number  of  full-time  equivalent  ^FTE)  workers  -s  based  on  a  1.436 -hour  which  .s  tre  a-.efiqe  number  of  hours  worked  D*»r  .-ar  ov 
.r^jshore  workers  in  SIC  449 1  K^i    > -«•   ^/t 


f-'tng  Sizes  and  Cargo  Handling  Hnu:^ 
Tible  B-10  summarizes  the  avyra^e 
>f'-vedoring  crew  sizes  by  typi?  of 
operstion.  These  estimates  include  b<vh 
iff-tha-dock  and  doi;k>idfc  -.vorki-rs 


liirtn.tly  invoked  in  the  luadin^'or 
unloading  of  cargo.  Average  cargo 
hondbng  rates  are  also  presented.  BjstMi 
on  car^o  handling  rates,  and  thf  typ*-^ 
and  total  tonnages  of  c.ir^o  handlfd 


Ki-jriiiy/Cenl3ur  estimated  that 
approvinnately  54  million  person -hou.'- • 
of  exposure  occur  during  long.shorin,4 
t  ladinq  and  unloading  ^(.tivitifs. 

HUKIiliy 


Fible  B-10— Sunmar/  c^  Average  Stevedoring  Garg  S:2e  a^a  Cargo  Handling  Ra'es.  fc/  Type  ot  Loading  and  Unloading 

OperatiOr: 


Operation 


Break  Bulk 

Container 

Bulk  Garner/Conveyor  Loading 

Bulk  Carrier/Clam  Shell  Unioaoing 

RO  RO 

Ba.rge.'3reak  Bulk 

Ba.'ge/Conveyor  Loading 

Barge/Bulk-Clam  Shell  Unloading 


Numtier 

of  Worke. 

s 

A  .5.-3'-:e  Ca 

'j-j  Han.'lling  Rate  in 

S^ 

2n  Tors 

per 

Df-the- 
Oock 

0 

r-r-the-Dock 

O.vS.t- 

G 

3' 'J  i-tOur 

■      80.0 

0** 

pic 

?>e-Oock  E.'-rf- 
/ee  Work -hour 

0 

KVsioe  Empio/ee 
Viior^-hoiir 

9 

6 

!i 

8.9 

•:3  • 

8 

9 

«   !7 

2329 

29  1 

25  9 

7 

2 

9 

f.250tJ 

178  6 

625  0 

2 

3 

3 

250.0 

125  0 

83  3 

2'j 

4 

29 

900 

36 

22.5 

4 

5 

9 

112  5 

23  1 

225 

2 

3 

5 

163.3 

84.4 

55  3 

t 

2 

3 

1500 

1500 

750 

S.jurce  U.S.  Depa.-tment  of  Labor.  03HA,  Office  of  RegJaiory  Analysis,  based  on  Kearr^y/Centa .:'  [?.  Chapter  2| 


yvagi-s 

Wages  of  longstiore  workers  vary 
among  regions  and  ports.Two  primary 
factors  account  for  this  variation.  First, 
lo<;al  union  contrcctual  agreements  vary 
id  wage  rates,  holidays,  and  other  rules 


iir  litrnefits  which  affect  tht;  w.igrs  jikI 
earnings  of  longshort^  workers.  SecoiKl. 
the  number  of  hours  worked  per  year 
varies  by  port  and  region,  resulting  in 
variations  in  overtime  wage  payment  - 
The  average  national  wage  r;te  of 


I  .icfcjshtjrf?  workers,  irtc.ludmg  overtime 

.nd  benellts,  is  estimated  to  i>'.  $4()..») 

per  hour.  The  average  supervisor  wage 

rate,  including  overtime  and  f)enetlts.  is 

(••sNrnntidat  $5().7Hjl|. 
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Federal 


Opumting  Pi'venaes  and  Sh 

Statistics  on  shipping 
rslimatocl  based  on  vessrl 
rovcntie  data  for  domostif 
<.ompiled  by  The  U.S.  Dt 
Transportation.  Tabic  B-1 
opprating  revonup.s  and  t 
region,  for  1990. 


ij  >pini>  I. 'lists 

o  ists  wi^n; 

operating 

water  r:arrit  rs 
jprtnit^nt  of 
presents 
o|inaf;t'  data.  h\ 


Table  B-1 1 


Region 


Operat  nt 
enuea 

llOTS) 


Coastal 
Inland 

Great  L.^<es 
All  Regions 


S5 


S) 


Source  U.S.  Department  of 


(>.  Technological  Feasibili 
of  Compliance 

Tichnological  Feasibility 

.All  of  the  requirements  c 
jirofHjspd  standard  can  be  rfiet 
r.urrently  available  equipm  ;nt 
tosts.  inspections,  supplies, 
practices.  OSHA's  analysis 
technological  requirements 
provision  indicates  that  noile 
proposed  provisions  will  cifcate  , 
problem  of  supply  or  avai 
f-quipraent.  facilities,  or 

Although  the  proposed 
require  the  expenditure  of 
fully  comply,  there  are  no  t 
constraints  associated  with 
compliance  with  the  propi 
regulation. 

Costs  of  Compliance 

This  section  presents  pre 
estimates  of  costs  that  will  \^ 
by  firms  to  come  into  comp 
the  proposed  revisions  to  fh 
Longshonng  and  Marine  Tc 
standards.  The  costs  of  the  l. 
revisions  to  the  two  standan 
s.^lnwn  in  Table  C-1 


TaDle  C-1— Summary  ilt  Total 
Compliance  Ccsts  (i993|Doi!ars) 


Ruie 


Total  First- 
Year  Costs 


29  CFR  pan 

l9-i8. 

Longi,hor!no 
29  CPR  part  " 
1917:  Mar.oe 
Terminais 


S4,08fi,445 


^5.585 


TOTAL 


34,624,029 


Source:  U.S.  Department  of 
Office  of  Regu'atory  Anatysis. 
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As  shown,  operating  revenues  were 
nearly  S3.0  billion  for  Coastal  regions, 
S2.9  bilhon  for  Inland  waterways,  anii 
SO.ti  billion  for  the  Great  Lakes  region. 
The  operating  revenues  per  ton  of 
freight  hauled  were  $10.27.  S-l  S7  mu! 
$5.33.  respectively. 


The  cost  for  shipping  a  40-foot  (12  0 
i;d  container  with  FAK  (freight-of-all- 
kinds)  worth  $100,000  and  weighing  10 
long  tons  from  .NJew  York  to  Rotterdam 
was  estimated  to  range  from  $277.40  t:» 
$aon.50  per  long  ton.  The  cost  for  the 
same  ship/nent  from  Los  Angrilr-s  to 
Tokyo  was  estiinatcd  to  range  from 
S2-53.bO  to  .?288.30  per  long  ton  H  I 


—Operating  Revenues.  Ton-Miles,  Tons,  ar<i  Ave-age  Haul  of  Freight  Games,  1990 


I  Rev- 
;  mil- 


.008 
,865 
576 
.449 


Ton-Miles  (mil 
lionr.) 

470,000 

283,000 

57.000 

810.000 


Operating  Re^/e- 
nues  per  Ton-Mile 


Tons  of  Freight 

Haultid  (miltiom^) 


Average  Haul 
per  (miles/ton) 


Operating  Peveoces 

per  Ton  of  Freignt 

Hauled 


S0.006 
0.010 
0.010 

S0.008 


293 
627 

108 
1.028 


1,6C4 
451 
528 
788 


abor.  OSHA.  Office  of  Regulatory  Analysis,  based  on  Kearney. Centajf  p.  Chapter  2]. 


S10I!7 
4.57 
5.33 

se.2/ 


I V  and  Costs 


the 
using 
faciiiiitfs 
and  work 
[if  the 
of  each 
of  the 

any 
lability  of 

3L 

St  mdard  will 
rpsources  to 

chnological 

iill 
)» pd 


nunary 

incurred 
ance  with 


minals 
opose*! 
.•-  are 


Total 

Annua'ized 

Costs' 


S1755773 


20,099 


•  Annualized  cost  is  the  sum  of  annualized 
capital  costs  and  recurring  annual  costs. 

Total  first-year  costs  are  estim.ated  to 
ainourit  to  less  than  S4.7  million.  After 
the  first  year,  afTected  establishments 
will  incur  costs  of  approximately  $1.8 
million,  annually.  These  costs  were 
estimated  using  a  baseline  of  full 
compliance  with  existing  rules  and 
estimates  of  current  practice  for  those 
cost  elements  not  required  under 
previous  standards^.  OSKA  welcomes 
comments  on  the  preliminary  costs  and 
assumptions  presented  in  this  analvsis. 
Methodology 

A  side-by-side  comparison  of  the 
proposed  and  existing  rules  was 
conducted  to  identify  revisions  to  the 
existing  rules.  In  addition,  a  profile  of 
current  industry  practices  was 
developed  to  enable  estimates  of 
incremental  compliance  costs  to  be 
made. 

The  data  used  in  this  preliminarV 
analysis  of  compliance  costs  werr? 
obtained  from  thj-ee  studies  condi;c?ed 
in  1986,  1989  and  in  1994  by  OSHA's 
contractor,  Kearney/Centaur.  In  1986 
and  1989,  analy.'jes  were  performed  on 
proposed  requirem.ents  identified  as 
fJianges  to  existing  stanriards.  These 
studies  were  conducted  througli  field 
visits  and  telephone  surveys  of !  IS 
ports. 

The  1994  study  was  conducted  tf) 
uprla'.e  information  c.iliectcd  in 
previous  studies  and  to  collect 
information  on  the  impart  of  proposed 
rrn  jsions  made  recently  to  the 
Longshoring  and  Marine  Termmals 


$1,775,572 


Labor,  OShA. 


'Thi*  is  r.ol  inifndtd  to  iiiijgesi  ttiat  all 
(Maaiish.Tipntsrtw  Ut-'.y  Lomplyini^  with  existinK 
r-  pLla'.ions.  Howev«r,  !hi»  costi  prevented  in  this 
..•i..lysis  refiBt-t  oiiJy  rhose  cost*  which  are 
jttribuiable  to  to  proposed  revisions  to  existitiK 
regulations. 


Standards.  Efforts  included  interviews 
with,  industry  officials  to  gather 
information  on  key  cost  issues,  and  calls 
to  equipment  manufacturers,  suppliers. 
and  professional  service  providers. 

Three  general  types  of  costs  were 
identified:  first-year  costs,  capital  ( o>fs. 
and  recurring  annual  costs.  First  year 
costs  are  training  and  workplace 
analysis  costs  that  which  are  expected 
to  be  incurred  in  the  first  year  after 
promulgation  of  a  final  rule.  Capital 
costs  are  costs  for  equipment  with  a 
working  life  of  more  than  one  year. 
Recurring  annual  costs  are  costs  that 
will  be  incurred  each  year  after 
promulgation  of  a  final  mie. 

The  majority  of  compliance  costs  cin» 
expected  to  be  borne  directly  by 
stevedoring  companies,  although  ves.sel 
operators  may  incur  some  short-term 
costs. 

Revisions  to  29  CFE  part  1918: 
Longsboring 

This  section  presents  prelimin;ir\  ( ost 
estimates  attributable  to  proposed 
revisions  to  OSHA's  Long.shoring 
.standard.  Provisions  for  which  costs  are 
not  .specifically  addressed  a.'-c  not 
expected  to  have  any  incremental  f;n;;i- 
beyond  those  estimated  for  ^vork.ilaif 
analysis  and  gencMl  training. 
General  Fint-  Year  Costs 
Proposed  revisions  to  the  existing 
Long.';horing  standard  will  result  in 
general  costs  for  workplace  amlysis  and 
training.  Total  first-year  costs  for  these 
fcfivifies  a.'e  estimated  at  $l,607..'.!i3. 
and  will  most  likely  be  borne  bv 
stevedoring  firms. 

'-Vork  place  Analyr.is 

Workplace  analysis  involves 
evaluating  an  estabhshment  to 
iletermine  what  needs  to  be  done  to 
achieve  compliance  with  the  proposed 
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rule.  Preliminary  costs  for  this  activity 
are  estimated  using  the  hourly  wage  rate 
of  a  .safety  consultant  or  .safety  engineer. 
The  average  hourly  fte  for  a  .safety 
consultant  is  estimated  to  be  $87.50, 
based  on  a  range  of  $50  to  $125  per  hour 
111.  The  average  time  per  establishment 
to  hnve  g  safety  consultant  conduct  su;:h 
aa  analysis  is  estimated  to  be  about  an 
hour  and  a  half  (Ij.  This  vields  an 
average  cost  per  facility  of  $131.25.  The 
total  first-year  workplace  analysis  cost 
across  ell  3,700  affected  estnbfishments 
is  estimated  to  be  $485,625.  This  cost 
will  most  likely  be  home  by  stevedoring 
firms. 


Truining 

First-year  costs  will  be  necessarv  to 
train  supervisors  on  the  new 
requirements  of  the  proposed  rule.  No 
recurring  annual  training  co.sts  are 
estimated  since  interviev/s  with 
industry  officials  indicated  that 
longshore  supervisors  receive  regular 
safety  training,  and  training  in  new 
requirements  will  replace  safety  training 
related  to  the  exi.sting  rule.  Kearney/ 
Centaur  field  visits,  and  telephone 
interviews  with  longshore  safety  experts 
and  industry  officials  revealed  that 
supervisors  will  assure  implemo.riaiion 
of  proposed  requirements.  No  additional 
training  time  v.'ill  be  required  for 
longshore  workers.  The  proposed  rule 
will  result  in  three  types  of  training:  (1) 
general  training  in  new  requirements: 
(2)  additional  safety  training  for  RO-RO 
and  containerized  operations;  and  (3) 
accident  prevention  proficiency  training 
for  supervisors  overseeing  five  or  more 
workers.  The  costs  of  additional  training 
for  container  and  RO-RO  operations, 
and  accident  prevention  proficiency 
training  will  be  discussed  under  the 
appropriate  subparts. 

OSHA  assumes  that  first-year 
siippleinentary  general  training  will  be 
required  to  familiarize  supervisors  with 
the  new  requirements  of  the  propo.sed 
rule.  Thenumber  of  supervisors  that 
will  need  general  training  is  estimated 
u.sing  a  10  to  1  employee  to  supervisor 
ratio.  As  discussed  in  the  Industry 
Profile,  approximately  93,427  workers 
are  estimated  to  be  at  risk.  Hence,  9,343 
supervisors  are  estimated  to  require 
general  training.  Kearney/Centaur 
estimated  that  less  than  one  hour  of 
training,  in  addition  to  regular  .safetv 
training,  will  be  necessary  to  train  each 
supervisor.  Using  an  average  supervisor 
wage  rate  of  $50.78,  the  total  first-year 
cost  of  supervisor  time  to  receive 
general  training  is  estimated  at 
$474,438. 

In  addition  to  the  cost  of  supervisor 
training  time,  the  cost  to  provide  safety 
instruction  is  estimated.  The  fee  for  an 


in.structor  is  estimated  to  be  about  $175 
perhouroftraining  HI.  The  total  cost 
for  general  safety  instruction  is 
estimated  at  $647,500. 
Subpart  C:  Means  of  Access 

Most  of  the  proposed  revisions  to  this 
subpart  are  not  expected  to  impose 
additional  costs  on  alTected 
eK'.ablishments.  For  example,  proposed 
reqtiiremenls  for  portable  ladders  are 
alre.-idy  addressed  in  Lhe  existing  Marine 
Terminals  standard.  Since  portable 
ladders  used  on  the  vessel  are  typically 
the  same  ladders  used  on  the  do<:k.  no' 
incremental  costs  are  expected  lo  be 
incurred.  No  additional  costs  are 
expected  to  result  from  requiring  6 
■indies  (15.2  cm)  or  more  of  clearance  in 
the  back  of  ladder  rungs.  This 
requirement  can  be  met  using  portable 
ladders,  which  are  currently  available 
on-site  |l|. 

The  proposed  requirement  for  6  inch 
(15.2  cm)  sideboards  on  dockboards  and 
rnmps  is  expected  to  impose  additional 
costs  on  stevedoring  fimis.  Based  on  . 
Kearney.'Centaur  interviews  with 
regional  industry  representatives, 
approximately  1,070  ramps  will  need  lo 
he  retrofitted  at  a  unit  cost  of  $1,000  llj. 
The  incremental  capital  cost  for  this 
provision  is  estimated  at  $1,070,0G0. 
Subpart  D:  Working  Surfaces 

In  the  existing  rule,  29  CFR  1918.32(h) 
.  requires  fall  p.-otection  for  workers 
exposed  to  fall  hazards  at  the  edge  of  a 
hatch  section  or  stowed  cargo  over  8  feet 
(2.4  m)  high.  Ahhough  changes  to  the 
regulatory  text  are  being  proposed  for 
clarification  purposes,  the  proposed 
language  does  not  impo.se  additional 
responsibilities  upon  employers.  Hence, 
no  incremental  costs  are  attributed  to 
this  provision.  This  is  consistent  with 
court  interpretations,  as  found  by  the 
Occupational  Safety  and  Health  Review 
Commission  in  its  decision  of  October 
24,  1979,  OSHRC  Docket  No.  15242 
concerning  §1918.32(b)  citation  of 
Seattle  Crescent  Container  Service,  and 
the  decision  of  the  U.S.  Court  of 
Appeals.  Ninth  Circuit  in  Long  Beech 
Container  Terminal  Inc.  v.  OSHRC  and 
Brock.  February  23.  1987. 

Proposed  revisions  to  Subpart  D  also 
include  requirements  for  "walking 
sticks"  (floating  walking  and  working 
surfaces)  for  employees  working  logs 
out  of  the  water.  However,  local  rules  in 
ports  affected  by  diis  requirement 
currently  include  these  requirements, 
and  affected  establishments  are  already 
incompliance  111. 


Subpart  E:  Opening  and  Closing 
Hatches 

The  propcsed  rule  includes  several 
revisions  to  this  subpart.  Proposed 


revisions  impose  more  re.strictions  on 
working  spaces  along  coamings,  more 
flexibility  on  covering  hattJies  with 
tarpaulins,  and  mors  flexibility  on 
securing  hatch  covers.  The  propo.-^ed 
revisions  would  also  require  that  ail 
unsecured  materials  be  removed  before 
moving  hatch  covers.  Such  changes  in 
work  practices  are  not  expected  to  result 
in  incremental  costs  other  than  first- vear 
costs  for  general  training  discussed 
earlierin  this  chapter  in. 

Subpart  F:  Ships  Cargo  Handling  Gear 

Proposed  rmisions  to  this  subpart 
address  changes  in  work  practices.  Costs 
attributed  to  changes  in  work  practic(«; 
are  accounted  for  in  the  general  first- 
yedr  cost  estimates. 

Subpart  G.  Cargo  Handling  Gear  and 
Equipment  Other  Than  Ship's  Gear 

This  subpart  covers  all  employer- 
provided  gear  and  equipment  used  in 
long.shoring  operations  aboard  vessels. 
The  majority  of  the  gear  u.sed  aboard 
vessels  is  al.so  used  on  the  dock.  To  the 
extent  that  proposed  revisions  to  the 
Longshoring  standard  covering  this  gear 
are  addressed  by  the  ex'.-^ting  Mari.ie 
Terinin:iis  standard,  no  incrementnl 
costs  are  estimated. 

The  proposed  rule  would  require  that  * 
ail  special  stevedoring  gear  purchased 
or  fabricated  90  days  or  more  after 
publication  of  a  final  rule,  and  having 
a  safe  working  load  of  5  short  fo.':s  or 
over,  be  certified  by  an  OSH.\ 
accredited  agency  in  accordance  with  29 
CFR  part  1919.  Most  gear  covered  under 
this  subpart  is  either  also  used  on  the 
dock  and  therefore,  already  required  to 
be  certified  under  29  CFR  1917.50.  or 
already  certified  prior  to  purcha.se  by 
the  manufacturer.  Although  situations 
do  arise  in  which  special  g5ar  is 
manufactured  and  used  only  on  the 
vessel,  such  occurrences  are  rare  and 
the  overall  cost  to  affected 
establishments  is  expected  to  be 
minimal. 

Two  requirements,  however,  are 
expected  to  impo.se  costs  on  affected 
establishments.  The  proposed 
requirements  for  the  quadrennial  testing 
of  special  stevedoring  gear  and  the 
lockout/tagout  of  powe.-^id  conveyors 
are  expected  to  generate  compliance 
costs. 

OSHA  assumes  that  only  the  746 
establishments  clas.sified  u.nder  SIC 
4491  will  be  affected  by  the  proposed 
requirement  for  quadrennial  testing  of 
special  gear  and  equipment.  Testing  is 
estimated  to  take  an  averi;ge  of  five 
hours  per  affected  establishment. 
A.ssuming  that  a  designated  person  with 
an  average  wage  rate  of  $40.30  will  do 
the  testing,  tb.e  average  co.st  pur 
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establishment  is  estimatet 
every  four  years,  or  $50. 
The  total  annual  cost  for 
establishments  to  comply 
provision  is  estimated  at 


to  be  $201.50 
annually. 
Effected 
with  this 
7.583  fl|. 
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Compliance  costs  are  a 
result  from  the  proposed 
requiring  the  lockout/tago 
conveyors.  Those  convevi 
-shut-off  switches  used  on 
vessels  and  not  on  the  d 
affected.  Kearney/Centaur 
that  existing  switches  on  c 
powered  conveyors  woul 
replaced  by  general  duty 
amp,  3  pole,  fused,  lockab 
switches.  The  unit  cost  for 
replacement,  including  i 
charges,  is  estimated  to  be 
($130  for  materials  cost, 
labor,  $73  overhead  and 
111.  OSHA  estimates  that 
capital  cost  associated  wit 
tagout  of  powered  convey 
This  cost  will  most  likely 
.stevedoring  firms. 


crs 


Subpart  H:  Handling  Cargt 


Nine  proposed  revisions  to  the 
existing  rule  were  identified  as 
substantive  changes  to  the  existing  rule. 

Vertical  Lifting  of  Containers 

The  proposed  rule  requires  that,  when 
containers  are  being  hoiste  i  by  the  top 
fittings,  lifting  forces  must 
vertically  from  at  least  four 
Since  container  gantry  cran  es  provide 
vertical  lifts,  only  non-cont  liner  cranes 
will  be  affected.  Stevedores 
container  cranes  currently 
box  spreaders,  or  wires  an 
containers.  The  use  of  box  : 
would  provide  vertical  liftf 
Appro.ximately  423  non-co 
gantr)-  cranes  are  used  to  lit  containers. 
However,  box  spreaders  woiild  onlv 
need  to  be  purchased  for  8  i  o  20  percent 
of  these  cranes  [Ij.  Approximately  one 
20  foot  (6.1  m)  box  spreadei  and  one  40 
foot  (12.2  m)  box  spreader  v  'ill  need  to 


be  purchased  for  59  cranes 


of  non-container  cranes).  K»  arney/ 
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Centaur  estimated,  based  or  ; 
interview  with  a  box  spreac  er 
manufacturer,  that  a  20-foot  (6.1  m)  box 
spreader  costs  about  $8,800 
foot  (12.2  m)  box  spreader  c 


$9,800.  The  total  cost  per  cr  ine  to 
purchase  one  20-foot  (6.1  m   box 
spreader  and  one  40-foot  (i;  .2  m)  box 
spreader  is,  therefore,  estim,  iled  at 
$18,600  ($8,800  +  $9,800).  Thus,  the 
total  capital  cost  that  will  bt  incurred  by 
stevedoring  companies  to  ct  mply  with 
this  provision  is  estimated  a  Si. 101, 492 
111. 


and  a  40- 
3sts  about 


Prohibiting  Work  On  Top  of  Containers  to  the 
Extent  Feasible 

The  proposed  rule  would  eliminate 
work  on  top  of  container  stacks,  to  the 
extent  feasible,  through  the  use  of 
engineering  controls.  Compliance  with 
this  proposed  requirement  is  considered 
feasible,  for  most  operations,  when 
container  gantry  cranes  are  used  to 
move  containers.  To  secure  stacked 
containers,  twistlocks  are  placed  in  the 
corner  castings  of  each  container.  When 
manual  twistlocks  are  used,  workers  are 
placed,  usually  by  crane,  on  top  of  each 
container  to  place  or  remove  (cone  or 
decone)  twistlocks.  The  use  of  semi- 
automatic twistlocks  (SATLs)  and 
above-deck  cell  guides  would  eliminate 
the  need  for  workers  to  go  atop 
containers  for  the  purpose  of  coning  or 
deconing.  These  engineering  controls 
would  greatly  reduce  the  time  spent  on 
top  of  containers  and  thus,  reduce  the 
fall  hazards.  The  use  of  such  controls 
would  also  eliminate  the  need  to  u.se 
personal  protective  equipment  (PPE)  for 
the  purposes  of  coning  and  deccning. 
Kearney/Centaur  conducted  a  time- 
motion  study  comparing  the  use  of 
SATLs  with  the  use  of  fall  protection 
using  tie-off.  Through  field  visits  to 
eight  ports.  Kearney /Centaur  ob.served 
various  container  operations  on 
different  types  of  vessels.  Activities  that 
directly  affect  the  total  time  to  complete 
a  project  (activities  on  the  critical  path) 
were  identified,  and  the  average  time  to 
complete  each  of  these  activities  was 
estimated.  Operations  that  delay  the 
crane  are  activities  on  the  critical  path. 
The  study  demonstrated  that  the  use  of 
SATLs  would  result  in  significant 
decreases  in  crane  delay  time,  since 
workers  would  no  longer  need  tobe 
placed  on  each  container  to  cone  or 
decone.  This  finding  is  consistent  with 
other  studies  conducted  on  the  use  of 
SATLs  (1.  Appendix  El. 

The  unit  cost  of  a  SATL  is  about  $20 
more  than  the  cost  of  a  conventional 
twistlock.  Thus,  the  incremental  cost 
per  SATL  is  estimated  to  be  $20  (Ij.  An 
estimated  177  U.S.-owned  vessels  and 
350  foreign-owned  vessels  will  need  to 
purchase  SATLs.  The  total  annualized 
investment  cost  to  purchase  SATLs  is 
estimated  at  about  $2  million  for  U.S. 
vessel  operators  and  $4  million  for 
foreign  operators. 

The  use  of  SATLs  is  expected  to  result 
in  cost  savings  to  vessel  operators,  as 
well  as  to  stevedores,  in  terms  of 
productivity  increases.  The  total  dollar 
value  of  the  cost  .savings  depends  on  the 
time  savings  per  vessel,  the  vessel 
configuration,  the  number  of  containers 
carried,  the  number  of  container  cranes 
used  to  load  or  unload  the  vessel,  and 
the  number  of  trips  made  to  U.S.  ports. 


In  each  case,  as  analyzed  in  Kearney/ 
Centaur's  study,  cost  savings  exceed  the 
annualized  cost  of  purchasing  SATLs. 
Even  under  the  worst  case  scenario, 
annual  productivity  increases  more  than 
offset  the  annualized  investment  cost  of 
the  SATLs. 

The  use  of  SATLs  also  results  in 
reduced  damage  to  containers. 
Conventional  twistlocks  are  often 
thrown  or  dropped  onto  the  tops  of 
containers,  often  damaging  them.  Since 
SATLs  are  placed  and  removed  on  the 
dock,  such  damage  would  be  avoided. 

Furthermore.  inter\iews  with 
industry  officials  revealed  that  shipping 
lines  are  already  rapidly  converting  to 
the  use  of  SATLs.  Approximately  47  to 
55  percent  of  all  containerships  calling 
at  U.S.  ports  are  currently  using  SATLs. 
An  estimated  22  to  26  percent  of  U.S. 
flag  containerships  and  74  to  78  percent 
of  foreign  fiag  containerships  currentlv 
use  SATLs.  In  addition,  major  shipping 
lines  are  currently  in  the  process  of  fully 
converting  to  the  use  of  SATLs  HI. 

In  conclusion,  based  on  the  Kearney/ 
Centaur  study,  the  annual  productivity 
gains  realized  as  a  result  of  using  of 
SATLs  are  expected  to  exceed  the 
annualized  investment  cost  to  purchase 
SATLs.  OSHA  requests  additional  data 
and  comments  on  this  issue. 

Certification  of  Fall  Protection  Systems 
The  certification  of  fall  protection 
systems  used  in  container  operations  is 
also  expected  to  result  in  compliance 
costs.  The  proposed  rule  would  require 
that  all  fall  protection  systems  be 
certified  by  a  registered  professional 
engineer  as  being  capable  of  sustaining 
at  least  twice  the  potential  impact  of  an 
employee's  fall.  Based  on  Kearney/ 
Centaur  interviews  with  industry- 
officials,  compliance  with  this  provision 
would  require,  on  average,  one  -.nnual 
certification  per  establishmenl  involved 
in  container  operations.  Each 
certification  is  expected  to  take  about 
two  hours.  Approximately  277 
establishments  are  estimated  to  be 
involved  in  container  operations  (l|. 
The  services  of  a  registered  professional 
engineer  to  conduct  the  required  testing 
and  provide  certification  are  estimated 
to  cost  about  $50  per  hour,  or  $100  per 
establishment,  annually.  In  addition, 
there  may  be  a  $200  documentation  fee 
and  a  15  percent  administrative 
surcharge.  This  results  in  an  average 
cost  of  $345  per  establishment,  and  a 
total  annual  recurring  cost  of  $95,565 
for  stevedoring  firms. 

Secondary  Attachments  for  Safety  Cages 

The  proposed  standard  requires  the 
use  of  secondary  attachments  for  safety 
cages  attached  to  container  gantry 
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cranes  which  are  used  to  hoist 
employees.  Few  safety  cages  have 
Koco.ndary  means  of  attachment.  The 
installation  of  padeyes  on  cages  to  allow 
them  to  he  attached  to  the  spreader  by 
chains  and  horXs  would  sati.sfy  this 
requirement.  Approximately  75  to  100 
.'..ifety  cages  are  currently  In  u.se,  90 
percent  of  which  lacK  secondary  means 
of  attachment  |1].  Applying  itiis 
percent,-?ge  to  «8  safety  cages  (the 
midpoint  of  the  estimated  range  of 
safety  cages  in  use)  yields  an  estimate  of 
79  cages  that  w-:;;  need  to  be  retrofitted. 
The  installation  of  podpyes  is  estimated 
to  cost  S200  per  safety  cage.  No  costs  are 
pttributed  to  the  purchnse  of  hooks  and 
chains  since  these  items  are  readily 
available  from  existing  inventories  of 
equipment'  The  total  capital  cor-t  to 
comply  with  this  provision  is  estir>oled 
at  $15,840.  Tliis  cost  would  is  likc'v  to 
he  borne  by  stevedoring  companies  |1 1. 

Marking  nf  Load  Capacities  on  liO-BO  Hamps 
The  proposed  provision  requiring  that 
RO-RO  ramps  be  marked  with  their  load 
capacities  is  expected  to  i:npose  first- 
year  costs  primarily  on  ve.ssel  operators. 
Field  visit;  aiid  interviews  with 
industry  .'•epresenfatives  indicated  that 
virtucliy  none  cf  the  vessels  have  !o."d 
capacities  m.nrked  on  their  ramps.  The 
Bureau  of  the  Census  reported  that  147 
PO-RO  vessels  called  at  U  S.  ports  in 
1992.  Approximately  120  of  these  are 
RO-RO  car  carriers,  and  27  pre  heavy 
capacity  RO-RO  vessels.  On  average,  car 
carriers  have  about  four  ramps  each  and 
heavy  capacity  RO-RO  ves.sels  have  1.5 
mnips  each.  Thus,  an  cstiniated  521 
r'lmps  would  reed  to  he  marked. 
hidu.stp,-  officir.ls  indicated  that  this 
piocedure  wouFd  n-quire  about  0.5  hour 
per  vess^-1  to  obtipn  the  necessary 
informah'on.  and  0.5  hour  to  mark  each 
ra.mp.  Thus,  a  total  of  33  5  labor  hours 
V  01' id  he  requir^'d.  Using  a  labor  rate  of 
S4f).30,  the  total  estimnlbd  first-year  (ost 
for  vessel  operators  to  comply  with  this 
requirement  is  $13,460. 

Si-p'irt.iior  •',{  Vehiijles  and  Pedestrians  on 

ncj-mj,i(  ri.s 

The  proposed  ruia  also  requires  that 
ppdestr;:'i,.s  and  vehicles  be  physicallv 
.separates  on  RO-i<0  ramps.  When  no" 
pi".ysi(:al  separation  is  present  or 
feasible,  a  signal  person  would  be 
required  to  dirod  t.-affic,  disallowing 
co.ic;urrent  use.  Although  some  heavy 
(.apacity  RO-RO  r^rnps  have  pedest.^inn 
walkways  built  ir.'o  them,  most  a.-^e 
relatively  wide  and  are  often  used 
concurrently  by  pedestiians  and 
vehicles. 

For  car  can  iers,  ramps  are  narrow  and 
many  do  not  have  room  to  designat*; 
both  a  pedestrian  walkway  and  a  car 
lane.  Di.scussions  with  rjr  carrier 


foremen  indicated  that,  currently,  a  gang 
member  is  assigned  the  duty  of  directing 
traffic  and  coorJinatinj^  the  movement 
of  vehicles.  Consequently,  no 
incremental  costs  are  expected  to  be 
incurred  for  a  signal  person.  However, 
decrea.ses  in  productivity  may  result 
since  vehicles,  which  would  normally 
he  driven  onto  ramps  when  pedestrians 
are  prcsf.nt.  would  have  to  wait  until  all 
pedestrians  ri.'ar  the  ramp. 

Kea/ney/CientEur  indicated  that 
productivity  decreases  would  be  in  the 
form  oradditlonai  personnel  rather  than 
ves.sel  delays.  Based  on  the  number  of 
vehicles  imported  to  and  exported  from 
the  United  States  each  year,  the 
probability  that  pedestrians  and 
vehii:les  v.ouid  concurrently  use  a 
ramp,  and  tn-j  :,ve.^gfe  delay  time  that 
would  K^uh  for  each  incident,  Kearne,/ 
Centaur  estirriofed  thai  this  proposed 
require.iient  would  result  in  a  total 
annual  delay  time  of  about  2.17ci.7 
hours  I  j  1.  Applying  an  average 
loagsJ-.cre  worker  w?ge  rate  of  $40.30  to 
the  tofai  tini"  delay  yields  a  recurring 
cnnual  cc.-t  of  about  S87,8G1. 

Marking  Fint  ii^-d  and  Lnw  Boy  Trailers 

The  propo.sed  rule. requires  that  flat 
bed  a'.d  low  bvy  toilers  (mafis)  be 
marked  with  their  load  capacities. 
Kearnoy/Ctntnur  concluded  that  the  307 
estahpshmeiits  involved  in  container 
and  RO-RO  "peralions  will  be  affected 
by  this  requirement,  80  percent  of 
which  are  c:,-«ady  in  compliance  [l|.  To 
mark  all  niafis  would  take  about  eight 
hours  per  e<^I;<b!ishment.  Using  an  ~ 
average  hourly  wage  rate  of  $40.30.  the 
first-year  i'u.M  mental  cost  of  this 
req-.wrenient  is  e.stimnted  at  $19,795. 


Hif;h  Visibility  Vests 

The  proposed  rule  would  n-quire  that 
high  visibility  vests  be  u.sed  during  RO- 
RO  and  ccntiiner  opemlions.  Kearney/ 
Ccr.taure.stim.ited  that  one  vest  -vvould 
be  requ!,'-v!d,  annuallv,  fr.reach  affected 
worker  1 1 1.  OSHA  estimates  that  about 
75  percent  (4J,H63  workers)  of  SIC  4491 
workers  are  involved  in  contpiner  or 
RO-RO  operatio.ns.  The  avr-.j^?  unit  cost 
of  a  high  vi-ifjilitv  vest  is  e.stimuted  to 
be  $6.50  [1 1.  Therefore,  the  annual 
recu.-ring  cost  for  high  visibilitv  vests  is 
estimated  at  S/.P,6.26b. 


ArldiHonal  Tiuinrin  in  Contumer  and  nO-HO 
Snfety 

.Since  there  are  severr-!  revisions 
proposed  fo"  container  and  RO-RO 
operaticns,  r.dditional  training  is 
expected  to  be  needed.  OSHA  e.stiniates 
that  75  perceiit  of  longshore  workers 
employed  in  SIC  4491  (40.963  workers) 
engage  in  either  container  or  RO-RO 
operations  or  both.  A.ssuming  one 
supervisor  will  need  to  be  traiiie<i  for 


every  10  workers  at  risk,  4,01^^ 
supervisors  uiil  need  additic,^:,! 
training.  Additional  training  in 
container  and  RO-RO  operations  is  not 
expei  tod  to  exceed  0.5  hour  ilj. 
Af»plying  an  hourly  s jj>:;rvisor  wage 
n;le  of  $30.78  yields  a  ilrsl-year  cost  cf 
approximately  $103,SV»7. 

A  first-year  cost  to  provide  safety 
instruction  is  also  estimated.  An 
e.stifnated  3C7  establishmt  nls  will  Deed 
instructors  for  contai'.er  and  RO-RO 
safety  training  Hj.  Using  an  hourly 
instruction  fee  of  $i:~5  per  hour  of 
training  provided,  the  esuma'ed 
iru:truction  cost  is  $26  gpj. 

The  total  first-j/earco.'^t  for  additional 
container  and  KO-RO  safety  training  is 
estimated  to  be  $130,ti50.  and  will  most 
likely  be  borne  by  stevedoring  firms. 

Subpart  J:  Ct  nrral  Wmking  Conditions 

aimniiiutioii 

According  to  indtjstry  officials,  nost 
lighting  situations  nicet  the  propo.sed 
requiremenf  of  5  foolcandles  (54  lux)  of 
illumination.  Tfie  existing  rule  requires 
that  "adequ..:e"  linhtiiii;  be  pro\  idf=d  at 
all  times.  OSHA  assumes  thai 
esiablishments  not  i;-ing  at  least  .S 
footcandlL-s  (54  lux)  o:  iii^hti.ng  would  ht 
in  violation  of  the  existing  rule.  Thus, 
no  incremental  coiJls  a-e  estimated  for 
fhi.",  provision. 


Sanitation 

The  proposed  stardari  in(. hides 
specifications  on  the  nur-ber  of  toilets 
that  would  nerd  tobe  available  to 
longshore  workers.  Keanoy/Cenini.r 
interviews  with  industry  r*=pre.sentjtivfcs 
indicated  that  cunent  p.-ai.tjce  airertdy 
ineef.-;  this  proposed  n^.^iiierrent,  with 
the  exception  of  certain  .'Situations  in  the 
Gulf  region.  CornpliaLT-'...  with  thi.s 
requirenii'Mt  can  beachirved  thnr.igh 
s;!nii-monthly  rentals  of  portable  ;o;ifcts 
at  a  rcn(.-l  cost  of  ,$65  each.  The  tc:.-:! 
recurring  i-.::nual  cost  'o  comply  v.itii 
the  propcs:  d  sanitation  r'>quireiue.-rs  is 
estimated  to  be  $1,56';  :'jrs{f"-c<ici:iig 
companies  operating  i  ■  lUe  Cuif  |1 ;. 

Fir^t  Aid  Kit> 

The  proposed  rule  wcuid  wquif  th.'it 
first  aid  kit<:  be  che<;keG  at  least  vvfeklv 
aiKl  that  contents  be  ap,>roveu  b',  a 
physician.  Industa  oiTii  iuls  ir.di(  ated 
thrit  first  aid  kits  curre^Oy  in  use  are 
s!oi  ked  on  the  basis  of 
reco.mmend.'Jicns  by  first  aid  and  saH  tv 
professionals  end  are  e.\p;:.:»ed  to 
aircady  meet  physicians" 
re<;onm)end.:;ions.  Tin;:-,  l.jt  contents 
are  no!  expected  to  chani;e  as  a  result  of 
proposed  revisions.Incrementa)  ro.its 
are  expected  to  result  in  the  form  ot 
labor  time  iiei.e.s.sary  to  perform  v.i-»ikly 
(  he(.ks.)f  thetontents  ofea<;h  kit.  'i  liis 
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procedure  is  not  expected  t^)  take  more 
than  5  minutes  per  week  f 
establishment.  Applying  an 
hourly  wage  rate  of  $40.30 
annual  cost  of  $174.63  per 
establishment  per  year.  The 
recurring  annual  cost  for  a 
establishments  to  comply ' 
requirement  is  estimated  at 

Stretchers 

Incremental  costs  are  exp 
result  from  the  proposed 
that  stretchers  be  equipped 
sets  of  working  patient 
are  estimated  assuming  that 
of  the  affected  workplaces  w 
to  retrofit  their  stretchers. 
Approximately  one  stretche 
establishment  would  need  t 
retrofitted  at  an  average  cost 
each  (Ij.  The  total  capital  c 
requirement  is  estimated  at 

Accident  Prevention  Proficiency 
Supen-isors 

The  proposed  rule  would 
all  supervisors  overseeing 
five  workers  complete  a  cou 
accident  prevention.  This  tr 
currently  required  under  th 
Terminals  standard.  Keame 
field  visits  indicated  that  ap 
75  percent  of  supervisors  al 


average 
ieldsan 

total 
3.700 
th  this 
5646.143. 

cted  to 
reduirement 
vith  four 
restr  lints.  Costs 
25  percent 
ould  need 

per 
I  be 
ofS400 

for  this 
;  1370.000. 

Training  for 

equire  that 
mbre  than 
se  in 
ining  is 
Marine 
Keame\|/Cenlaur 

roximately 
ady 


cost 


r  i. 


Table  C-2—Preliminay  Cost  Estimates  of  Proposed  Revisions  to  29  CFR  Part  1918  (Longshoring)  (1993  Dollars) 


Source 


Workplace  Analysis  485.625 

General  Training 

Supervisor  Time  474,433 

Instruction  647!500 

Subpart  C 

6   sideboards:  docktx)ards,'r^mps 
Subpart  G 

4-yr.  testing  of  special  gear 

Lockout/tagout:    powered   convey- 
ors 
Subpart  H 

Vertical  lifts 

Certification:  fall  protection 

Secondary    safety    cage    Attach- 
ments 

Marking  RQ-RQ  ramps 

Separation  of  vehicles/pede^rians 
on  RO-RO  ramps 

Marking  fiat  bedlow  boy  trailers 

High  visibility  vests 

Training 

Supervisor  Time 

Instructor 
Sutipan  I 

Sanitation 

First  aid  kits 

Stretchers 

Accident  prevention  training  560.994 

Subpart  J 

Personal  flotation  devices 


receive  accident  prevention  training  (l). 
Each  course  is  estimated  to  take  two 
hours.  At  an  average  supervisor  wage 
rate  of  $50.78  per  hour,  the  cost  for 
2,336  supervisors  to  receive  this  training 
is  $237,244.  The  average  fee  to  provide 
instruction  is  estimated  to  be  $175  per 
hour  of  training.  Assuming  that  25 
percent  of  the  affected  establishments 
(925  establishments)  would  require  such 
training,  the  cost  for  instruction  is 
estimated  at  $323,750  ($175  x  2  x  925). 
The  total  first-year  cost  for  accident 
prevention  proficiency  training  is, 
therefore,  estimated  to  be  $560,994  and 
is  expected  to  be  borne  by  stevedoring 
companies. 

In  addition  to  first-year  costs,  annual 
recurring  costs  are  expected  to  be 
incurred  as  a  result  of  supervisor 
turnover.  Kearney/Centaur  estimated 
that  the  turnover  rate  for  longshore 
supervisors  is  about  five  percent  per 
year.  The  resulting  annual  cost  of 
supervisor  time  is  estimated  at  $11,883. 
The  annual  cost  to  provide  instriiction 
is  $16,188,  assuming  that  five  percent  of 
establishments  would  need  such 
instruction.  The  recurring  annual  cost 
for  accident  prevention  proficiency 
training  is,  therefore,  estimated  at 
$28,070. 


Subpart  J:  Personal  Protective 
Equipment 

The  proposed  nde  would  broaden  the 
existing  scope  to  require  that  personal 
notation  devices  be  used  in  more 
situations  where  workers  may  be  at  risk 
of  falling  into  the  water.  Since  the 
existing  rule  already  requires  the  use  of 
personal  flotation  devices  in  the  Gulf/ 
Mississippi  region,  no  incremental  costs 
in  addition  to  general  training  costs  are 
expected  to  be  incurred  by 
establishments  in  this  region.  To 
estimate  the  number  of  flotation  devices 
that  would  be  needed.  OSHA  assumes 
that  50  percent  of  employees  not 
working  in  the  Gulf/Mississippi  region 
(19,386  workers),  would  need  personal 
flotation  devices.  The  average  unit  cost 
per  life  vest  meeting  the  required 
specifications  is  estimated  at  $55  [8|. 
Thus,  the  total  capital  cost  to  purchase 
personal  flotation  devices  is  estimated 
at  $1,066,230. 

Summary' 

As  shown  in  Table  C-2,  the  total  first- 
year  cost  of  the  proposed  revisions  to 
the  Longshoring  standard  is  estimated  at 
$4,088,445.  After  the  first  year, 
establishments  will  incur  an  estimated 
$1,755,773,  annually. 


First-Year 
Costs 


Capital  Costs 


Annualized 
Capital  Costs* 


Recurring  An- 
nual Costs 


Total  First- Year 
Costs 


1,070,000 


174,138 


18.900 

3.076 

1.101,492 

179.263 

13,460 

15.840 

2.578 

19.795 

103,997 
26,863 

370.000 


1.066,230 


60,216 


173,524 


37.580 
95,565 

87,801 
266.260 


1.560 
646.143 

28.070 


Total 

Annualized 

Costs 


485,625 

474,438 
547,500 


174,138 

174,138 

37,580 

37.580 

3,076 

3.076 

179,263 
95,565 

179.263 
95.565 

2.578 
13,460 

2,578 

87.801 

19.795 

266.260 

87.801 
266.260 

103.997 
26,863 

1.560 

646.143 

60.216 

589.064 

173.524 


1.560 

646.143 

60.216 

28.070 

173.524 
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Table  C-2-Prel.minary  Cosi  Estimates  of  Proposed  Revisions  to  29  CFR  Part  I9i8  (Longshonng)  (1993  Doilars)-Cont.r-.ed 
Source 


First-Year 
Costs 


Capital  Costs         Annue-ized  ^       Recurring  An 


Cap.;ai  Costs 


nual  Costs 


TOTAL 


S2.332,672  S3.642,462 


$592,794 


SM  62.979 


Source:  U.S.  Department  of  Labor  OShA.  based  on  Kearney/Centaor  li,  Chapter  ^) 

*  Annualized  over  iO  years  using  a  "0%  interest  rate. 


otal  First-Year        »   ^^'^' 
Costs  Annuai.zed 

Cosrs 


54,088,-145 


$1,755,773 


Bt'visions  to  29  CFR  Port  1 91 7:  SUirnw 
Tprmincls 

Several  of  the  proposed  revisions  to 
the  Marine  Terminals  standard  a.'e  not 
expected  to  generate  any  specific  costs. 
Some  of  the  costs  of  the  proposed   - 
revisions  are  included  in  the  cost 
analysis  of  the  propo.sed  Longshoring 
standard.  For  example,  the  first  aid  kits 
and  stretchers  used  for  workers  .iboard 
vessels  are  the  .same  ones  used  in 
marine  terminals.  Also,  Keamev/ 
Centaur  concluded,  based  on  inter\ie\vs 
with  industry  representatives,  that  many 
of  the  proposed  requirements  reflect 
t:urrent  practices.  For  example,  current 
industry  practice  prohibits  r)ding  the 
load  and  hoisting  workers  bv  hooks.  In 
addition,  industry  officials  indicated 
that  lowering  the  8-hour  time-weighted 
average  exposure  limit  of  carbon 
monoxide  from  50  ppm  to  ,3.i  ppm 
would  not  be  a  problem. 

Compliance  with  most  of  the 
proposed  revisions  to  the  Marine 
Terminals  standard  can  be  met  through 
workplace  analysis  and  general  training. 
Specific  compliance  costs  are  expected 
to  be  generated  from  the  proposed 


requirement  for  seat  belts  in  high  speed 
container  gantry  cranes. 
First-)>ar  Costs 

Costs  for  workplace  analysis  and 
general  training  are  based  on  the 
assumption  that  1.928  establish.menfs 
and  70,140  workers  (see  Industry 
Profile),  would  be  afle<;ted  by  proposed 
revisions  to  the  Marine  Terminals 
•standard  |1|.  The  total  first-year  t  ost  for 
these  activities  is  estimated  at  S'"il,5.4a5. 

Workplace  Analysis' 

Approximately  one  hour,  on  average, 
is  estimated  to  be  required  for  a  safety 
consultant,  familiar  with  the  proposed 
rule,  to  evaluate  an  est.-jblishment.  At  an 
average  fee  of  $87.50  per  hour,  the  total 
.estimated  first-year  cost  for  >.\ork  place 
analysis  is  S168. 700  HI. 

On  em  I  Training 

One  supervisor  per  every  10  \^'orkers 
(7.014  super\'isorsi  would  receive 
supplementary  general  traminp  in  the 
proposed  new  requirements  General 
training  in  the  proposed  requirements  is 
estimated  to  take  about  0.5  hour.  Using 
an  average  super\isor  wage  rate  of 


S30.78.  the  total  firsf->^'ar  cost  of 
supervisor  time  for  additional  train.::):  :* 
estimated  at  $178,085.  The  cost  per 
establishment  to  provide  instruct.oi. 
using  an  average  fee  of  $175  per  hoi,:  cf 
training,  is  estimated  at  $168,700 

Thus,  the  total  first-year  cost  oi 
general  training  is  estimated  at 
$.346. 785.  and  will  most  likely  be  hr  rnt- 
hy  stevedoring  firms. 

Seal  Bt^lts 


-f.f 


The  proposed  rule  requires  that  - 
belts  be  placed  in  the  operators"  st  a 
high-speed  container  gantry  cranes 
Kearney/Cep.taur  estimated  that  40 
percent  of  the  411  container  gantr\ 
cranes  in  U.S.  ports  are  already 
equipped  with  chest  harnesses.  Ba-^ert 
on  intervitws.  the  cost  to  retrofit  one 
( rane  is  estimated  at  S.SOO.  The  to; a! 
capital  cost  to  retrofit  247  containtr 
cranes  is  estimated  to  he  $123,500 

Summary 

Proposed  revisions  to  the  Marin.- 
Terminals  standard  are  estimated  in  " 
result  in  first -year  costs  totalling 
$535,585  and  annualized  costs  fotalii-.ic 
.S20.099  (Table  C-3). 


Table  C-3— Preliminary  Cost  Estimates  of  Proposed  Revisions  to  29  CFR  Pan  1917  (Manne  Terminals)  (1393  DoHars} 


First- Year  Cost      Capitat  Cost 


ArtHuaiized 
Capital  Cost* 


Workplace  Analysis 
General  Training 

Supervisor  Time 

Instructor 

Seattjeits 


168,700 

178,085 
168.700 


123.500 


20.099 


TOTAL 


$515,485 


Si  23.500 


S20.099 


Source:  U.S.  Department  of  Labor  OSHA.  based  on  Kearney/Centaur  [1.  Chapter  -) 
•  Annualized  over  10  years  using  a  "-0%  interest  rate. 


Total  First-Year 


Cost 


Total  Annualized  Cos? ' 


163.700 

178.085 

168.700 

20.099 


2CC^9=i 


S535.585 


S20  0?9 


D.  Benefits 

Introduction 

The  proposed  revisions  to  the 
Longshoring  and  Marine  Tenninals 
standards  are  expected  to  reduce  the 
numbers  of  injuries  and  fatalities  in  the 
marine  cargo  handling  industry.  Since 
affected  workers  are  involved  in  both 
off-the-dock  (covered  under  29  CFR  part 
1918)  and  on-the-dock  activities 
(covered  under  29  CFR  part  1917), 
separate  analyses  are  presented  on 


accidents  that  occur  in  each  area  of 
operation. 

Injuries  and  Fatalities 

As  presented  in  the  Industry  Profile, 
approximately  87.951  full-time 
equivalent  (FTE)  longshore  workers, 
based  on  a  1,436  hour  work-year,  are 
affected  by  the  Longshoring  standard. 
Approximately  67.974  of  these  workers 
are  also  covered  by  the  Marine 
Terminals  standard.  About  54.hl7  of 
affected  workers  are  employed  in  SIC 


4491.  while  the  others  are  emplo\ed  i!> 
establishments  classified  under  other 
industry  sectors.  A  summary  of  inji.ries 
occurring  among  affei  ted  workers  in  the 
marine  cargo  handling  industry  is 
shown  in  Table  D-1.  As  shown,  a  total 
of  18  fatalities  and  7.593  injuries 
occurred  among  workers  affected  t.;  tr.e 
Longshoring  and  Marine  Termina!<; 
standards. 


23640 
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Table  D-1 — Estimated  An  luai  Number  of 
Fatalities  and  Injur  es  Occurring 
Among  Affected  Worker  5 


Type  of  Ino 
deot 


Total 
Cases 


O  [ 


Fatalities 
Injuries 

Non-Lost 
Workday 
Cases 

Lost  Worfc- 
da/ 
Cases 

Lost  Work- 
days 


18 
7.593 


2.903 


4.690 


CSP  2.091 

182.442      ldl.1C9        81.332 


Source:  U.S.  Qspartment  if 
Office    of    Regulatory    Anal' 
Kearney/Centaur  (1,  Chapter 


crk. 
ri 


c 

o*  t 
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Jiiiiirirs 
Thp  Bureau  of  Labor  St: 
"  provided  the  1991  injury 
4-un.  This  rate  was  13.6  fi 
]- TV.  worke<^.  based  on  a  2 
uork-yt'ar  |1|.  The  lost  w 
non-lost  workday/  injury 
F TH  workers  were  8.4  and 
respectively.  An  averaj^e 
workdays  tx;curr6d  per  I 
injury. 

BLS  al.so  conducted  a  si 
lonj^shore-related  injuries 
unri»'r  the  Federal  Longsh 
}liirbor  Worker.-,"  Coinptm 
According  to  this  study. 
iDngshcre-reiated  injuries 
the  dork,  while  51  percin' 
the  d(M.k. 

Sinc:e  BLS  injury  rates  d 
FIT.  workers  based  on  a  2 
work  year,  the  number  of  i 
based  on  a  1.436  hour  wor 
he  converted  to  FTEs  ba-'^e^ 
hour  work-year.  The  coji'.  i 
in  fi.T,14H  FTE  off-the-dock 
48.H()5  FTE  on-the-dock  w 
C)ff-tbc-Dnck 
The  number  of  off-the-d^ 
was  estimated  by  applying; 
the  BLS  injury  rate  to  the  f 
off-thi-dock  workers  (base 
hour  work-year).  As  a  resu 
annual  injuries  are  estimal 
off  the  dock.  Of  these.  2. 
workday  cases  resulting  in 
workdays,  and  1,609  are 
workday  cases. 
On-th(;-Pock 
The  number  of  FTE  wori 
by  t!ie  Marine  Terminals  s! 
b.'ised  on  a  2,000  hour  wor 
4H.80.'S.  Applying  51  porce 
injury  r::te  to  the  48,80.5 
the  do<;k  yields  3,38.5  arm 
oicurringon  the  dock.  Oft 
r.re  ni.n-losf  workday  cases 
;iri'  lost  workday  ca.'^e.';  rest 
H\3M  lost  workdays. 
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On-the- 
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rsion  results 
v.orkers  and 
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101.109  lost 
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injuri«?s 
e.'.e.  1.294 
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Fnlnlities 

Although  BLS  did  net  provide  a 
fatality  rate  for  SIC  4491.  data  were 
available  on  the  total  of  number  of  1992 
fatalities  that  occurred  in  SIC  4491.  BLS 
iiidic.ited  that  13  fatalities  occurn-d 
among  SIC  4491  workers  [ij.  Since 
54.fl  1 7  FTE  workers  (based  on  a  1 ,43R 
hour  work-year)  are  estimated  to  be 
empioved  in  SIC  4491.  a  fatality  rate  of 
0.0238  per  100  FTE  workers  (based  on 
a  1,436  hour  work-year)  was  derived. 

Off-lhc-Uock 

To  determine  the  number  of  off-the- 
dock  fatalities  occurring  annuallv,  49 
percent  of  the  fatality  rate  was  applied 
to  the  87.951  FTE  longshore  workers 
(ha.sed  on  a  1.436  hour  work-year).  This 
results  in  10  fatalities  occurring, 
annuallv.  off  the  dork. 

Oft-thf-Dork 

To  estimate  the  number  of  fatalities 
o(.curring  among  the  population  covered 
by  the  Marine  Terminals  standard. 
OSHA  used  51  percent  of  the  fatality 
rate  e.s»in:ated  above.  As  a  result, 
approximately  eight  fatalities  are 
estimated  to  occur  on  the  dock, 
annually. 

nEXEFITS 

The  proposed  revisions  to  the 
Lougshoring  and  Marine  Terminals 
.standa.'ds  are  expected  to  reduce  manv 
of  the  risks  involveii  in  marine  cargo 
hiuidling  operations.  Reductions  in 
fatalities  and  injuries  are  expected  as  a 
result  of  propo.sed  revisions  to  the  two 
standards. 

In  reviewif-g  OSHA's  first  reports  of 
.serious  accidents  in  the  marine  cargo 
handling  industry,  Kearney/Centaur 
estimated  the  percent  of  faialities  that 
would  have  been  prevented  by  proposed 
revisions  to  the  existing  standards. 
Approximately  30  percent  of  off-the- 
dock  fatalities  and  injuries  could  have 
been  prevented  through  compliance 
with  propo.sed  requirements.  Thus,  an 
estimated  3  faralities  are  expected  to  be 
prevented,  annually,  by  the  proposed 
requirements.  In  addition,  an  estimated 
1 ,262  injuries  would  be  prevented 
annually  through  compliance  with 
proposed  new  requirements.  Manv 
additional  fatalities  and  injuries  would 
be  prevented  through  full  compliance 
with  existing  reejuirements  n;tained  in 
the  proposed  standards. 

Siiminnn-  of  Bt^nafit^ 

All  of  the  proposed  revisions  to  the 
I.ongshoring  ajid  Marine  Terminals 
standards  are  likely  to  reduce  the  risk  of 
injuries  occurring  in  the  marine  cargo 
handling  industry.  The  proposed  new 
requirements  are  expected  to  prevent 
approximately  3  of  the  IH  fatalities  and 
1.2fi2  of  the  7.593  injuries  cxcurring 


annually  among  affected  workers. 
Approximately  779  lost  workday 
injuries  involving  30,303  lost  workdavs 
are  expected  to  be  prevented,  annually. 
An  additional  483  non-lost  workdcv 
ca.ses  are  also  expected  to  be  avoided. 
Many  additional  fatalities  and  injuries 
would  likely  be  prevented  through  full 
compliant;e  with  existing  requirements 
retained  in  the  proposed  standards. 

E.  Economic  Impacts 

Compliance  with  the  requiromtnts  of 
the  proposed  revisions  to  tfie 
Longshoring  and  Marine  Terminals 
standards  are  not  expected  to  produce 
any  signillcant  adverse  economic 
impacts. The  costs  that  ore  imposed  by 
the  regulation  should  be  a  minimal 
burden  on  all  affected  establishments. 

The  total  annual  revenues  and  profits 
associated  with  longshoring  operations 
are  o[)proximately  S7.8  billion  and 
S3H8.9  million,  resp!;ctive!y  [l|.  The 
total  estimated  costs  of  compliance  with 
the  proposed  revisions  to  the 
Longshoring  and  Marine  Terminals 
standards  rules  are  less  thsn  $4.7 
million  for  the  first  vear  after  " 
promulgation  of  the  final  rules  and  less 
than  .$1.8  million  annually,  thereafter. 
Thus,  the  total  first-year  costs  of 
compliance  with  the  proposed  revisions 
rcjpresent  less  than  0.06  percent  of  the 
revenues  and  1.19  percent  of  the  profits 
of  the  industry.  Compliance  costs  for 
subsequent  years  represent  less  than 
0.03  percent  of  revenues  and  less  than 
0.46  percent  of  profits. 

Current  practices  in  the  marint!  cargo 
handling  indu.stry  indicate  that  the 
requirements  of  the  proposed  standard 
can  generally  be  met  without  significant 
hardship.  Many  employers  already 
comply  with  the  proposed  requirements 
and  presumably  are  not  imposing 
substantial  disadvantages  on 
themselves. 

Since  stevedoring  establishments 
engaging  in  similar  cargo  handling 
operations  in  the  United  States  would 
be  subject  to  the  same  regulations,  no 
competitive  disadvantages  Ijttwefin 
indu.stries  or  with  regard  to 
international  trade  are  projected.  Ccsls 
are  expected  to  be  pas.sed  through  as  an 
inf:rease  in  the  costs  of  cargo  handling 
and  .shipping,  and  the  effect  on  profits 
and  prices  should  be  negligi!>Ie.  The 
estimated  compliance  costs  would 
represent  an  average  increase  in  cost  of 
less  than  25  cents  for  .shipping  a  loaded 
i:ontainer  in  or  out  of  U.S.  ports',  v\l;ich 
costs  an  average  of  about  S3000.  On  the 
whole,  the  costs  of  marine  cargo 
handling  operations  for  .society  v.ould 
actually  decrease  as  fewer  accidents 
would  mean  less  lost  time  and  wages 
and  few:,r  medical  and  legal  resources 
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necessary  for  a  given  amount  of  cargo 
shipping  and  handling. 

Tne  estimated  savings  to  society 
attributable  to  the  prevention  of  injuries 
and  fatalities  would  far  outweigh  the 
costs  of  preventing  these  in<;idenfs. 
According  to  the  National  Safety 
Council,  the  total  costs  associated  with 
occupational  injuries  and  deaths  in 
1992  were  Si  15.9  billion,  or  an  average 
«;o.st  of  over  $15,000  per  case.  This 
estimate  includes  wage  and  produc;t)viiy 
losses,  medical  costs,  administrative 
expenses,  and  other  costs  associated 
with  accidents.  The  estimated  benefits 
anticipated  from  proposed  requirements 
include  unquantifiable  reductions  in 
pain  and  suffering,  plus  estimated 
savings  of  over  $18  million  annually. 

nECi'LA  TORY  FLEXIBIUTY  ANALYSIS 

Pursuant  to  the  Regulatory  Flexibility 
Act  (P.L.  96-353,  94  Stat.  1164  (5  U.S.C. 
601  nt  Sfq.)),  OSHA  has  made  an 
assessment  of  the  impact  of  the 
proposed  revisions  to  the  Longshoring 
and  Marine  Terminals  standards,  and 
has  concluded  that  they  would  not  have 
a  significant  impaci  upon  a  substantial 
number  of  small  entities. 

The  important  criterion  that  governs  a 
Regulatory  Flexibility  Analysis  is 
w  hether  the  proposed  standards  would 
impose  significant  co.sfs  upon  small    . 
entities.  "Significance  "  is  determined 
by  the  effect  upon  profits,  market  share, 
and  the  entity's  financial  viability.  In 
particular,  the  effect  of  the  proposed 
revisions  upon  small  entities  relative  to 
their  efTed  upon  large  entities  needs  to 
be  specifically  evaluated.  That  is.  OSHA 
must  determine  whether  the  proposed 
requirements  would  have  a  relatively 
greater  negative  effect  upon  small 
entities  than  they  would  have  upon 
large  entities,  thereby  putting  small 
entities  at  a  competitive  disadvantage, 
and  if  so,  whether  there  are  w  ays  to 
minimize  any  differentially  adverse 
effeds  without  increasing  the  risk  to 
ehiployees. 

If  the  costs  of  compliance  are 
proportional  to  firm  size  and  are 
insignificant  to  small  firms,  then  there 
is  no  significant  differential  burden  on 
small  firms  relative  to  that  on  large 
firms.  In  those  cases  involving  large 
absolute  costs  (typically  capital 
equipment  costs),  financing  mav  be 
more  difficult  to  obtain  for  small  entities 
than  for  larger  entities  ajid  in  .such  cases 
of  economies  of  scale  in  compliance,  the 
burden  on  small  firms  will  be  greater 
than  the  burden  on  large  firms.  The 
proposed  changes  to  the  Longshoring 
and  Marine  Terminals  stai>dards. 
however,  require  minimal  capital 
expenditures  and  generally  impose  costs 
that  are  proportional  to  firm  size  and  the 


amount  of  business  done.  In  addition, 
these  costs  would  be  a  minimal 
component  of  the  overall  costs  of 
operations.  As  a  result,  small  entities 
would  not  be  put  at  a  competitive 
disadvantage  to  large  entities  due  to 
these  compliance  costs. 

Thus,  OSHA  concluded  that  the 
proposed  revisions  to  the  Longshoring 
and  Marine  Terminals  standards  would 
not  have  a  significant  adverse  impact 
upon  3  substantial  number  of  small 
entities. 

F.  Other  Impacts 

Impact  Upon  Internalional  Tradi^ 

OSHA  determined  that  compliance 
with  the  proposed  re\  isions  to  the 
Longshoring  and  Marine  Terminals 
standards  would  not  have  any 
measurable  impact  upon  inten-.ational 
trade.  The  compliance  costs  are  minimal 
and  are  not  expected  to  affect  exports. 
imports,  or  international 
competitiveness.  To  the  extent  that 
compliance  with  the  proposed  rule 
would  increase  cargo  handlinc 
efficiency  and  reduce  the  nuinber  of 
injuries  and  fatalities  associated  with 
these  operations,  shipping  costs  may  be 
reduced  and  result  in  a  general  increase 
in  the  competitiveness  of  U.S.  firms. 

Hf'ffrenc.es 

1.  Keamey/Cenlaur,  Divisi()r>  of  A  T 
Kearney,  l.ic.  Economic  Asse!;Fm('!it  cf 
OSHA'%  Proposed  Longshoring  Str,r.d<:rd. 
prnpared  for  the  I.I..S.  Department  of  Labor. 
Occupational  .Safety  and  Heahh 
AdminisU-ation.  Office  of  Regulatorv 
Anahsis.  Contract  No  f-*-F-l-00)S 

2  l;..S.  Department  of  Traasporfation. 
.Mflritime  Administrdtion.  "Tho  L.S. 
.Stevedoring  and  .Murine  Torminij)  trdusrrv," 
January  1993. 

3.  U.S.  Department  uf  Trensportii'.ion. 
Maritime  Administration.  'Merchtr.s  Fleets 
of  the  World:  Oceanguicg  Steam  aud  Motor 
Ships  of  1 .000  Gross  Tons  and  0\  ei  a<  of 
jHnuary  1.  1992." 

4  U.S.  Df'partment  of  Transportbriitr., 
Maritime  Ad.TiinistrHtion.  "A  Report  to 
OjngTRss  on  the  Status  of  the  I  ni;»»d  .Statos 
1990-1 99  V  Decemb.!r  1992. 

5.  U.S.  Dfjpartment  of  Loramnrie.  Burrau 
of  the  Census.  Foreign  Trade  Division, 
computer  printout  on  the  niimb«*f  of  \pssfls 
i,rflling  M  US  ports  in  1992.  May  4  1993 

6.  U.S.  Department  of  7ransportdti<»n. 
Maritime  Administration,  "Inverforv  of 
American  Infermodal  Equipment  19'«0."' 
April  1991. 

7.  U.S.  DopartiTiPnt  nf  (^jmmerce. 
Economics  and  Statistics  Administrdtion. 
Bureau  of  the  Census.  Q)j?ty  Busu-,<»ss 
Patterns  1990— I'nited  States. 

8.  SAFECO.  Inc.  OccupBfionaf  Hiv.jih  oiid 
.S,if('ty  Products  SuppK  Catalog. 

9.  U.S.  Department  of  Litx)r,  Bun;a.j  of 
Labor  Statistics,  "Injorir-  In\ ohing 
Longshore  Opcrnfions."'  H.,)l<'tm  U.tl'b.  Mj;\ 
1  t^Hq 


IX.  Environmental  Impact 

The  proposed  revisions  to  the 
Longshoring  and  Marine  Terminals 
standards  have  been  reviewed  in 
accordance  with  the  requirements  of  the 
National  Environmental  Policy  Ad 
(NEPA)  of  1969  (42  use.  4321  et  s,.q  ]. 
the  regulations  of  fWjCouncil  on 
Environmental  Quali)^  (CEQ)  (40  CrR 
Part  1500),  nnd  DDL  NEPA  Pro<eduP's 
(29  CFR  Part  1 1).  No  significant  neeatix  e 
impact  is  foresc^en  on  air,  water  or  soil 
quality,  plant  or  animal  life,  the  use  ol 
land  or  s<;a,  or  other  aspeds  of  the 
environment 

X.  Recordkeeping  Requirements 

-    Part  1320  of  title  5  ol  the  CFR  sets 
fort.h  procedures  lor  agencies  to  fo!Iri\v 
in  obtaining  OMB  clearnnce  for 
information  (olledion  roquiR'menis 
under  the  Paperwork  Reduction  At  t  r  i 
1980,  44  U.S.C  3501  Ft  seq.  The 
proposed  Longshoring  standard  reqiii.'i-s 
the  employer  to  allov.-  OSHA  access  to 
records.  In  accordance  with  the 
provisions  of  the  Paperwork  Redjction 
Act  and  the  regulations  issued  pursua.il 
thereto,  OSfL^  certifies  that  it  has 
submitted  the  infonnation  collecticr,  to 
OMB  for  review  under  section  35r^,h) 
of  that  All. 

Public  reporting  burritn  for  this 
collection  of  infonnation  is  estimateiJ  Uj 
a\  erage  five  minutes  per  response  to 
allow  OSHA  compliance  officers  a(.c  es^ 
to  the  employer's  records.  Send 
<:omments  regarding  this  burden  ' 

estimate,  or  any  other  aspect  of  this 
collection  ol  information,  including 
suggestions  for  reducing  this  burden,  to 
the  Office  ol  Information  Management. 
Department  of  Labor.  Room  N-1301 
200  Constitution  Avenue,  N.VV.. 
Washington.  D.C  20210;  and  to  the 
Office  of  Information  and  Regulatory       • 
Affairs  Management  and  Budget,  ! 

Washington,  DC.  20503  ' 

XI.  State  Plan  Requirements 

Those  of  the  25  states  with  their  own 
OSHA-approved  occupational  safety 
and  health  plans  whoso  plans  cover  the 
issues  of  maritime  safety  and  health 
must  revise  their  existing  standard 
within  six  months  of  the  publication 
date  of  the  final  standard  or  show  OSHA 
v\  hy  there  is  no  need  for  adion.  e  p 
because  an  existing  state  standard 
covering  this  area  is  already  "at  leas;  .-.s 
effective"  as  the  revised  Federal 
standard  Currently  five  .states 
(Califonii.i.  Minnesota,  Oregon. 
Vermont  and  Washington)  with  thn.r 
own  state  plans  cover  private  sedor  (■:,■ 
shore  maritimo  activities.  Federal  O.SHA 
I'oforces  m.iritime  standards  offshorr   ;i 
all  states  and  providi--  <>nshorecc\«  r.:.;:i.* 
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of  maritime  activities  in  Fi 
states  and  in  the  following 
States:  Alaska,  Arizona.  Coi 
Hawaii.  Indiana,  Iowa.  Ken 
.Maryland.  Michigan.  Nevacti 
Mexico.  New  Yorlf*.  North 
Puerto  Kico.  South  Carolin 
Utah.  Virginia.  Virgin  Isliinc 
Wyoming  (all  .stales  with  .st; 
must  also  extend  coverage  ! 
local  government  employee 
maritime  activities.) 


XII.  Federalism 


at  ,0 

■en 


The  standard  has  been  re 
accordance  with  Executive 
(=S2  FR  41685:  October  .30.  1 
regarding  Federalism.  This 
requires  that  agencies,  to  th 
i)ossible.  refrain  from  limiti 
policy  options,  con.sult  wilb 
to  (akirg  any  actions  that  u 
.State  poHcy  options,  and  tal 
actions  only  when  there  is  ( 
constitutional  authority  and 
presence  of  a  problem  of  n 
The  Order  provides  for  prt 
State  law  only  if  there  is  a 
constitutional  authority  and 
presence  of  a  problem  of  nat 
Additionally,  the  Order  pro\ 
preemption  of  State  law  on! 
a  clear  Congressional  intent 
agency  to  do  so.  Any  such  p 
is  to  be  limited  to  the  extent 

S€H:tion  18  of  the  Occupat 
and  Health  Act  (OSH  Act),  e 
Congress'  clear  intent  to  prw 
laws  relating  to  issues  with 
which  Federal  OSHA  has  p 
occupational  safety  or  health 
L'nder  the  OSH  Act  a  State 
preemption  only  if  it  submit 
obtains  Federal  approval  of. 
the  development  of  such  sta 
their  enforcement.  C)<;cupati 
and  health  standards  develo 
Finn-States  must,  among  oth 
at  least  as  effective  in  provid 
healthful  employment  and  p 
employment  as  the  Federal 

The  Federal  standards  on 
and  .marine  terminal  opent 
hazards  which  are  not  uniqu 
one  state  or  region  of  the  <  o 
Nonetheless,  those  States  \\\ 
elected  to  participate  under 
of  the  OSHA  Act  would  not 
preempt»!d  by  this  final  regu 
would  be  able  to  deal  with  s 
(  onditions  within  the  frame 
provided  by  this  performanc 
standard  while  ensuring  that 


■  ri.!:i  ni.ers  only  SMie  ami  loci  >; 
1  'rVj>l(i>i'«-.">. 
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Standards  are  at  least  as  effective  as  the 
Federal  standard. 

XIII.  Public  Participation 

Interested  persons  are  requested  to 
submit  MTitten  data,  views  and 
arguments  concerning  this  proposal. 
Responses  to  the  questions  raised  at 
various  places  in  the  proposal  are 
particularly  encouraged.  These 
comments  mu.st  be  postmarked  by 
September  30.  1994.  Comments  are  to  be 
submitted  in  quadruplicate  or  1  original 
(hard-copy)  and  1  disk  (S'A  or  3V.:)  in 
U'P  5.0.  5.1.  6.0  or  Ascii.  Note:  Any 
information  not  contained  on  disk.  e.g.. 
studies,  articles,  etc.,  mu.st  be  submitted 
in  quadruplicate  to:  The  Docket  Office, 
Docket  No.  S-025,  Room  N-2625.  U.S. 
Df;par1menl  of  Labor.  200  Constitution 
Avenue.  N.W..  Washington.  D.C.  20210. 
Telephone  No.  (202)  219-7894. 

All  written  conmients  received  within 
the  specified  comment  period  will  be 
made  a  part  of  the  record  and  will  be 
available  for  public  inspection  and 
copying  at  the  above  Docket  Office 
address. 

Motice  of  Intention  to  Appear  at  thti  Informal 
Hmriu^ 

Pursuant  to  section  6(b)(3)  of  the  OSH 
Act,  informal  public  hearings  will  be 
held  on  this  proposal  in: 

Charleston.  South  Carolina  on 
September  30,  1994. 

Scattlf.  Washington  on  October  31, 
1994. 

.\civ  Orleans.  Louisiana  on  November 
29.  1994.  Actual  addresses  for  the 
locations  of  the  regional  hearings  in 
Charleston.  South  Carolina.  Seattle, 
Washington,  and  New  Orleans, 
Louisiana  will  be  announced  in  a  later 
Federal  Register  notice. 

Persons  desiring  to  participate  at  the 
informal  public  hearing  must  file  a 
notice  of  intention  to  appear  by  August 
31.  1994.  The  notice  of  intention  to 
appear  must  contain  the  following 
information: 

1.  The  name,  address,  and  telephone 
number  of  each  person  to  appear; 

2.  The  capacity  in  which  the  porsoii 
will  appear; 

3.  The  approximate  amount  of  time 
required  for  the  presentation; 

4.  The  issues  that  will  be  addre.ssed; 
.S.  A  brief  statement  of  the  position 

that  will  be  taken  with  respect  to  each 
issue;  and 

6.  Whether  the  party  intends  to 
submit  documentary  evidence  and.  if  so. 
a  brief  .sunuuary  of  it. 

The  [lotice  of  intention  to  appear  shall 
U-  mailed  to  Mr.  Thomas  Hall.  OSHA 
Division  of  Con.sumer  Affairs.  Docket 
No.  S-025.  U.S.  Department  of  Libor. 
Room  N-3647.  200  Constitution 


Avenue.  N.W..  Washington.  D.C.  20210. 
Telephone  (202)  219-8615. 

A  notice  of  intention  to  appear  also 
may  be  transmitted  by  facsimile  to  (202) 
219-5986.  by  the  same  date,  provided 
the  original  and  3  copies  are  sent  to  the 
same  address  and  postmarked  no  Infer 
than  3  days  later. 

Individuals  with  disabilities  wishing 
to  attend  the  hearings  should  contact 
the  hearing  management  officer,  Mr. 
Tom  Hall,  to  obtain  appropriate 
accommodations  at  the  hearing. 

Filing  of  Testimony  and  Evirlfnce  Bffnre  the 
Hearing 

Any  party  requesting  more  than  ten 
(10)  minutes  for  presentation  nt  the 
informal  public  hearing,  or  who  int(;nds 
to  submit  documentary  evidence,  mu.st 
provide  in  quadruplicate  the  testimony 
and  evidence  to  be  presented  at  the 
informal  public  hearing.  One  copv  shall 
not  be  stapled  or  bound  and  be  suitable 
for  copying.  These  materials  must  be 
provided  to  Mr.  Thomas  Hall.  OSHA 
Division  of  Consumer  Affairs  at  the 
address  above  and  be  postmarked  no 
later  than  21  days  prior  to  the  date  of 
the  hearing. 

Each  subm.i.ssion  will  be  reviewed  in 
light  of  the  amount  of  tim.e  requested  in 
the  notice  of  intention  to  appear.  In 
instanf:es  where  the  information 
(.ontained  in  the  submission  does  not 
justify'  the  amount  of  time  requested,  a 
more  appropriate  amount  of  time  will  be 
allocated  and  the  participant  v.^ill  be 
notified  of  that  fact  prior  to  the  iiiformnl 
hc'aring. 

Any  party  who  has  not  substantially 
complied  with  the  above  requirement 
may  be  limited  to  a  ten-minute 
pre.sentation  and  may  be  requested  to 
return  for  questioning  at  a  later  time. 

Any  party  who  has  not  filed  a  notice 
of  intention  to  appear  may  be  allowed 
to  testify  for  no  more  than  10  minutes 
as  time  permits,  at  the  discretion  of  the 
Administrative  Law  Judge,  but  will  not 
be  allowed  to  que.stion  witnesses. 

Notii:e  of  intention  to  appear, 
testimony  and  evidence  will  be 
available  for  inspection  and  copying  at 
the  Docket  Office  at  the  address  above. 

Conduct  and  \atiire  of  Hearing 

The  hearing  will  commence  at  9:30 
a.m.  on  the  first  day.  At  that  time,  any 
procedural  matters  relating  to  the 
proceeding  will  be  resolved. 

The  nature  of  an  informal  rulemaking 
hearing  is  established  in  the  legislative 
histor>-  of  section  6  of  the  OSH  .^ct  and 
is  reflected  by  OSHA's  rules  of 
procedure  for  hearings  (29  CFR 
1911.15(a)).  Although  the  presiding 
officer  is  an  Administrative  Law  Judge 
and  questioning  by  intert«;fed  persons  is 
allowed  on  crucial  issues,  the 


proceeding  is  informal  and  legislative  in 
type.  The  Agency's  intent,  in  essence,  is 
to  provide  interested  persons  with  an 
opportunity  to  make  effective  oral 
presentations  which  can  proceed 
expeditiously  in  the  absence  of 
procedural  restraints  which  impede  or 
protract  the  rulemaking  process. 

Additio/ially,  since  the  hearing  is 
primarily  for  information  gathering  and 
clarification,  it  is  an  informal 
administrative  proceeding  rather  than 
an  adjudicative  one.  The  technical  rules 
of  evidence,  for  example  do  not  apply. 
The  regulations  that  govern  hearings' 
and  the  pre-hearing  guidehnes  to  be 
issued  for  this  hearing  will  ensure 
fairness  and  due  process  and  also 
facilitate  the  development  of  a  clear, 
accurate  and  complete  record.  Those 
rules  and  guidelines  will  be  interpreted 
iii  a  manner  that  furthers  that 
(i.^velopment.  Thus,  questions  of 
rcilftvance,  procedure  and  participation 
generally  will  be  decided  so  as  to  favor 
ilcvolopment  of  the  record. 

The  hearing  will  be  conducted  in 
accordance  with  29  CFR  part  1911.  It 
should  be  noted  that  §1911.4  specifies 
the  Assistant  Secretary  m.ay  upon 
reasonable  notice  issue  alternative 
procedures  to  expedite  proceedings  or 
for  other  good  cause.  The  bearing  will 
be  presided  over  by  an  Administrative 
Law  Judge  who  makes  no  decision  or 
recommendation  on  the  merits  of 
OSHA's  propo.sal.  The  responsibility  of 
the  Administrative  Law  Judge  is  to 
ensure  that  the  hearing  proceeds  at  a 
reasonable  pace  and  in  an  orderly 
manner.  The  Administrative  Lavv  Judge, 
therefore,  yvill  have  all  the  powers 
necessary  and  appropriate  to  conduct  a 
full  and  fair  informal  hearing  as 
provided  in  29  CFR  part  1911  including 
the  poyvers: 

1.  To  r-gulate  the  course  of  the 
proceedings; 

2.  To  dispose  of  procedural  requests, 
objections  and  comparable  matters; 

3.  To  confine  the  presentations  to  the 
matters  pertinent  to  the  issues  raised; 

4.  To  regulate  the  conduct  of  those 
present  at  the  hearing  by  appropriate 
means; 

5.  In  the  Judge's  discretion,  to 
question  and  permit  the  questioning  of 
any  witnesses  and  to  limit  the  time  for 
questioning;  and 

6.  In  the  Judge's  discretion,  to  keep 
the  record  open  for  a  reasonable,  stated 
time  (known  as  the  post-hearing 
comment  period)  to  receive  written 
information  and  additional  data,  views 
and  arguments  from  any  person  yvho  has 
participated  in  the  oral  proceedings. 

OSHA  recognizes  that  there  may  be 
interested  persons  or  organizations  who. 
through  their  knowledge  of  the  subject 


matter  or  their  experience  in  the  field, 
would  wish  to  endorse  or  support  the 
whole  proposal  or  certain  provisions  of 
the  proposal.  OSHA  welcomes  such 
supportive  comments,  including  any 
pertinent  data  and  cost  information 
which  may  be  available,  in  order  that 
the  record  of  this  rulemaking  will 
present  a  balanced  picture  of  public 
response  on  the  issues  involved. 

List  of  Subjects  in  29  CFR  parts  1910, 
1917,  and  1918 

Cargo,  Cargo  gear  certification, 
Intermodal  container,  Longshoring, 
Maritime,  Marine  terminal.  Hazardous 
materials.  Labeling.  Occupational  safety 
and  health.  Protective  equipment. 
Respirator}-  protection,  Signs  and 
.syiiibols. 

XIV.  Authority  and  Signature 

This  document  was  prepared  under 
the  direction  of  Joseph  A.  Dear. 
Assistant  Secretary  of  Labor  for 
Occupational  Safe'ty  and  Heahh,  U.S. 
Department  of  Labor.  200  Constitution 
Avenue,  NW.  Washington,  D.C.  20210. 

Accordingly,  pursuant  to  sections  4. 
6(b).  8(c),  and  8(g)  of  the  Occupational 
Safety  and  Health  Act  of  1970  (29  U  S.C. 
653,  655.  657);  Sec.  107,  Contract  Work 
Hours  and  Safety  Standards  Act 
(Construction  Safety  Act)  (40  U.S.C. 
333);  Sec.  41,  Longshore  and  Harbor 
Workers'  Compensation  Act  (33  U.S.C. 
941);  and  29  CFR  part  1911  and 
Secretary  of  Labor's  Order  No.  1-90  (55 
FR  8033),  OSHA  proposes  to  amend  29 
CFR  parts  1910,  1917  and  1918  as  set 
forth  below. 

Signed  at  Washington,  I5.C.  this  12th  day 

of  May,  1994. 

Joseph  A.  Dear, 

Assistant  Secretory  of  Labor 

For  the  reasons  set  out  in  'he 
preamble  29  CFR  Chapter  /.Vil  would 
be  amended  as  follows: 

PART  1910— [AMENDED] 

1.  The  authority  for  part  1910  would 
continue  to  read  as  follows: 

Authority:  Sees.  4.  6  and  8  of  the 
Occupational  Safety  and  Health  Art.  29 
U  S.C.  653,  655,  657:  Walsh-Healey  Act.  A1 
U.S.C.  35  et  seq:  Service  Contract  Act  of 
1965,  41  use.  351  et  seq:  jpc.  107,  Contract 
Work  Hours  and  Safety  Standards  Acts 
(ConsUniciion  Safety  Act),  40  U.S.C.  333;  St>r. 
41,  Long.shore  and  Harbor  Workers' 
Compensation  Act  33  U.S.C.  941;  National 
Foundation  of  Arts  and  Hiananities  Act.  20 
use.  951  el  seq.;  Secretary  of  Labors  Order 
No.  12-71  (36  FR  8754),  8-76  (41  FR  1911. 
9-83  (48  FR  35736).  or  1-90  (55  FR  9033)  as 
applicable. 

2.  Paragraphs  (a)  and  (b)  of  §1910.16 
would  be  revised  to  read  as  follows: 


§  1910.16    Longshoring  and  marine 
terminals. 

(a)  Safety  and  health  standards  for 
longshoring.  (1)  Part  1918  of  this  chapter 
shall  apply  exclusively,  according  to  the 
provisions  thereof,  to  all  employment  of 
every  employee  engaged  in  longshoring 
operations  or  related  employment 
aboard  any  vessel.  All  cargo  transfer 
accomplished  with  the  use  of  shore- 
based  m.atcrial  handling  devices  shall  be 
regulated  by  part  1917  of  this  chapter. 

(2)  Part  I'QiO  does  not  apply  to 
longshoring  operations  except  for  the 
following  provisions: 

(i)  Toxic  and  hazardous  substances. 
Subpart  Z  applies  except  that  the 
requirements  of  subpart  Z  of  this  part  do 
not  apply  when  a  substance  or  o'rgo  is 
contained  within  a  scaled,  intact  moans 
of  packaging  or  containment  complying 
with  Department  of  Transportation  or  " 
International  Maritime  Organization 
requirements.' 

(ii)  Access  to  employee  exposure  and 
medical  records.  Subpart  C,  §1910.20; 
(iii)  Commercial  diving  operations. 
Subpart  T  of  this  part; 

(iv)  Electrical.  Subpart  S  of  this  part; 
when  shorebased  electrical  installations 
provide  power  for  use  aboard  vessels; 

(v)  Hand  and  Portable  Powered  Tools 
and  Other  Hand-Held  Eijuipment. 
Subpart  P  of  this  part; 

(vi)  Hazard  Communication.  Subpart 
Z.  §1910.1200; 

(vii)  Hazardous  waste  operations  and 
emergency  response.  Subpart  H. 
§1910.126(q). 

(viii)  Ionizing  radiation.  Subpart  C 
§1910.96; 

(ix)  Machinery  and  Machine 
Guard ing^uhp art  O.  §1910.211; 
(x)  A'ojfeff)Subpart  G,  §1910.95; 
(xij  Nonionizing  radiation.  Subpart  G 
§1910.97;  and 

(xii)  Respirator/ protection.  Subpart  I 
§1910.134. 

(b)  Safety  and  health  standards  for 
Marine  Terminals.  Part  1917  of  this 
chapter  shall  apply  exclusively, 
according  to  the  provisions  thereof,  to 
employment  within  a  marine  terminal, 
except  as  follows: 

(1)  The  provisions  of  part  1917  of  this 
chapter  do  not  apply  to  the  following: 
(i)  Facilities  used  solely  for  the  bulk 
storage,  handling  and  transfer  of 
flammable  and  combustible  liquids  and 
gases. 

(ii)  Facilities  subject  to  the  regulations 
of  the  Office  of  Pipeline  Safclv 
Regulation  of  the  Materials 
Transportation  Bureau.  Department  (,f 


'  The  Intr.-natioruil  Marilimp  Oj;.iniKi(ion 
publishps  (he  International  Mariiimc  Da.^qF'ou^ 
Goods  Code  to  aid  rnmpliance  with  Ir.tprrilinnal 
Iffial  r»H]uircmi*nts  of  the  lntem.itio.ia!  Oiiixpiitir.n 
for  !hr  S.ifWy  o!  Life  ot  Stn,  1'HtO. 
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PART  1917— MARINE  TERMINALS 
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1.  The  authority  citation  Up 
would  continue  to  read  as 

Sec.  41.  Longshore  and 
Workers'  Compensation  Ad 
941);  secs.4,  6.  8.  Occupatii 
and  Health  Act  of  1970  (29 
6.55.  657);  Secretary  of  Labo 
12-71  (36  PR  8754),  8-76  ( 
or  9-83  (48  PR  35736).  as  a[fcl 
CPRpart  1911. 

Section  1917.28  al.so  issued  under  5 
U.S.C.  553. 

Subpart  A— Scope  and  Defjiitions 
2.  In§1917.1.theintrodut: 


(a)  and  paragraphs  (a)(2)(i)  t 


'  The  International  Maritime  Or^.. 
publishes  the  Intprnational  Mdrilim( 
Goods  Code  to  aid  compliance  with 
legal  requirements  of  the  Inifrnatio 
for  the  .Safety  of  Life  at  Sea.  1060. 
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(a)(2)(x)  are  proposed  to  be  revised  and 
paragraphs  (a)(2)(xi)  through  (a)(2)(xvii) 
are  proposed  to  be  added  to  read  as 
follows: 

§  1917.1    Scope  and  applicability. 

(a)  The  regulations  of  this  part  apply 
to  employment  within  a  marine 
terminal  as  defined  in  §  1917.2(u). 
including  the  loading,  unloading, 
movement  or  other  handling  of  cargo, 
ship's  stores  or  gear  within  the  terminal 
or  into  or  out  of  any  land  carrier, 
holding  or  consolidation  area,  any  other 
activity  within  and  associated  with  the 
overall  operation  and  functions  of  the 
terminal,  such  as  the  use  and  routine 
maintenance  of  facilities  and 
equipment.  All  cargo  transfer 
accomplished  with  the  use  of  shore- 
based  material  handling  devices  shall  be 
regulated  by  this  part. 
*        »        *         •        • 

(2)*    •    * 

(i)  Abrasive  blasting.  Subpart  G. 
§  1910.94(a); 

(ii)  Access  to  employee  exposure  and 
medical  records.  Subpart  C.  §  1910.20; 

(iii)  Commercial  diving  operations. 
Subpart  T  of  part  1910; 

(iv)  The  control  of  hazardous  energy 
(lockout/tagout).  Subpart  J,  §  1910.147; 
(v)  Electrical.  Subpart  S  of  part  1910; 
(vi)  Grain  handling  facilities.  Subpart 
R.  §1910.272; 

(vii)  Hand  and  portable  powered  tools 
and  other  hand-held  equipment. 
Subpart  P  of  part  1910; 

(viii)  Hazard  communication.  Subpart 
Z.§  1910.1200; 

(ix)  Hazardous  waste  operation.-;  and 
emergency  response.  Subpart  H. 
§1910.120(q); 

(x)  Ionizing  radiation.  Subpart  G. 
§1910.96; 

(xi)  Machinery  and  machine  guarding. 
Subpart  O  of  part  1910; 

(xii)  Noise.  Subpart  G.  §  1910.95; 
(xiii)  Nonionizing  radiation.  Subpart 
G.  §1910.97; 

(xiv)  Bespiraton-  protection.  Subpart 
I.  §1910.143; 

(xv)  Safety  requirements  for 
scaffolding.  Subpart  D.  §  1910.28; 

(xvi)  Sen-icing  multi-piece  and  single 
piece  rim  wheels.  Subpart  N.  §  1910.177; 
and 

(xvii)  Toxic  and  hazardous 
substances.  Subpart  Z  of  part  1910 
applies,  e.xcept  that  the  requirements  of 
subpart  Z  of  part  1910  do  not  apply 
when  a  substance  or  cargo  is  contained 
within  a  sealed,  intact  means  of 
packaging  or  containment  complying 
v.'ith  Department  of  Transportation  or 
International  Maritime  Organization 
requirements.'  Notwithstanding  the 


'  The  Intf?rnrtUonal  .Maritime  Organization 
piiblishi-.s  thi>  International  Maritime  nangeroMs 


rules  for  Hazard  Communication 
(§1910.1200)  shall  apply. 

3.  In  §  1917.2,  the  paragraph 
designations  to  each  definition  are 
proposed  to  be  removed  and  the 
definitions  placed  in  alphabetical  order, 
definitions  for  the  terms  Employee  and 
Employer  are  proposed  to  be  added,  and 
the  definition  for  the  term  Intermodal 
container  is  proposed  to  be  revised  to 
read  as  follows: 

§1917.2    Definitions. 

•  »         •         »         * 

Employee  means  any  longshore 
worker,  or  other  person  engaged  in 
marine  terminal  operations  or  related 
emplo>'ments. 

£.77p/o}'er  means  an  employer  any  of 
whose  em.ployees  are  employed,  in 
whole  or  in  part,  in  marine  terminal 
operations. 

*  *        •         «        « 

Intermodal  container  means  a 
reusable  cargo  container  of  rigid 
construction  and  rectangular 
configuration;  fitted  with  devices 
permitting  its  ready  handling, 
particularly  its  transfer  from  one  mode 
of  transport  to  another;  so  designed  to 
be  readily  filled  and  emptied;  intended 
to  contain  one  or  more  articles  of  cargo 
or  bulk  commodities  for  transportation 
by  water  and  one  or  more  other 
transport  modes  without  intermediate 
cargo  handling.  The  term  includes 
completely  enclosed  units,  open  top 
units,  fractional  height  units,  units 
incorporating  liquid  or  gas  tanks  and 
other  variations  fitting  into  the 
container  system.  It  does  not  include 
cylinders,  drums,  crates,  cases,  cartons, 
packages,  sacks,  unitized  loads  or  any 
other  form  of  packaging. 


Subpart  B— Marine  Terminal 
Operations 

4.  Section  1917.11  is  proposed  to  be 
amended  by  adding  paragraph  (d)  to 
read  as  follows: 

§1917.11     Housekeeping. 

*         *         ♦         •         » 

(d)  Dunnage,  lumber,  or  shoring 
material  in  which  there  are  visibly 
protruding  nails  shall  be  removed  from 
the  immediate  work  area  or  if  left  in  the 
area,  the  nails  shall  be  rendered 
harmless. 

5.  Section  1917.13  is  proposed  to  be 
amended  by  revising  paragraph  (g)  and 
adding  paragraphs  (h)  and  (i)  to  read  as 
follows: 


Goods  Code  to  aid  compliance  with  the 
International  legal  requirements  of  the  International 
Convontioii  for  the  S,.fe!v  of  f.ife  at  Sea.  1960. 


§1917.13    Slinging. 

•         »         *         *         » 

(g)  Intermodal  containers  shall  be 
handled  in  accordance  with 
§1917.71(0. 

(h)  The  employer  shall  require 
employees  to  stay  clear  of  the  area 
beneath  overhead  drafts  or  descending 
lifting  gear. 

(i)  Employees  shall  not  be  permitted 
to  ride  the  hook  or  the  load. 

R.  Section  1917.17  is  proposed  to  be 
amended  by  revising  paragraphs  (i),  (j), 
and  (k)  to  read  as  follows: 

§1917.17    Railroaa  facilities. 

*         *         ♦         »         • 

(i)  If  powered  industrial  trucks  are 
u.sed  to  open  railcar  doors,  the  trucks  or 
the  railcar  doors  shall  be  equipped  with 
door  opening  attachments.  Employees 
shall  stand  clear  of  the  railcar  doors 
while  they  are  being  opened  and  closed. 

(j)  Only  railcar  door  openers  or 
powered  trucks  equipped  with  door 
opening  attachments  shall  be  used  to 
open  jammed  doors. 

(k)  Employees  shall  not  remain  in  or 
on  gondolas  or  flat  cars  when  drafts  that 
create  overhead,  caught-in.  caught- 
between  or  struck-by  hazards  are  being 
landed  in  or  on  the  railcar;  end  gates,  if 
raised,  shall  be  secured. 

*  *        *        »        » 

7.  Section  1917.18  is  proposed  to  be 
amended  by  revising  paragraph  (a)  to 
read  as  follows: 

f1917.18    Log  handling. 

(a)  Structures  (bunks)  used  to  contain 
logs  shall  have  rounded  corners  and 
rounded  .structural  parts  to  avoid  sling 
damage. 

*  »        »        *        * 

8.  Section  1917.20  is  proposed  to  be 
revised  io  read  as  follows: 

§  1917.20    Interference  with 
communications. 

Cargo  handling  operations  shall  not 
be  carried  on  when  noise  producing 
maintena.ice,  constnictioii  or  repair 
work  iiift.  feres  with  the  communication 
of  warnintjs  or  instructions. 

9.  Section  1917.23  is  proposed  to  be 
amended  by  revising  paragraphs  [b)(l) 
and  (d)  introductory  text  to  read  as 
follows: 

§1917.23    Hazardous  atmospheres  and 
substances. 

(Soe§1917.2(r)) 
*         *         *         •         * 

(b)  Determination  of  hazard.  (1)  When 
the  employer  is  aware  that  a  room, 
building,  vehicle,  railcar.  or  other  space 
contains  or  has  contained  a  hazardous 
atmosphere,  a  designated  and 
appropriately  equipped  person  shall  te.st 


the  atmosphere  before  employee  entry 
to  determine  whether  a  hazardous 
atmosphere  exists. 

*  *         *        «        « 

(d)  Entry  into  hazardous  atmospheres. 
Only  designated  persons  shall  enter 
hazardous  atmospheres,  in  which  case 
the  following  provisions  shall  apply: 

•  *         *        »        • 

10.  Section  1917.24  is  proposed  to  be 
amended  by  revising  paragraphs  (a)  and 
(d)  to  read  as  follow?: 

§1917.24    Carbon  monoxide. 

(a)  Exposure  limits.  The  carbon 
monoxide  content  of  the  atmosphere  in 
a  room,  building,  vehicle,  railcar,  or  any 
enclosed  space  shall  be  maintained  at 
not  more  than  35  parts  per  million 
(ppni)  (0.0035%)  as  an  8-h;our 
timeweighted  average  and  employees 
shall  be  removed  from  the  enclo.s'ed 
.space  if  the  carbon  monoxide 
concentration  exceeds  100  ppm 
(0.017o).  The  short  term  expos-re  lijiiit 
in  outdoors,  non-enclosed  spaces  .shall 
be  200  ppm  (0.02%)  measurpd  over  o  5 
minute  period. 

*  »         *         «        « 

(d)  Ptcords.  A  record  of  the  data  time, 
location  and  re.sults  of  carbon  monoxide 
tests  shall  be  available  for  at  least  30 
days.  Such  records  may  be  entered  on 
any  retrievable  medium  and  shall  be 
available  for  inspection. 

*  •         *        •        • 

11.  Section  1917.25  is  proposed  to  be 
amended  by  revising  paragraphs  (a)  and 
(c)  and  adding  paragraph  (g)  to  read  as 
follows: 

§1917.25    Fumigants,  pesticides, 
insecticides  and  hazardous  preservatives. 

(See§1917.2(p)) 

(a)  At  any  time  the  hold  concentration 
in  any  compartment  reaches  the  level 
specified  as  hazardous  by  the  fumigant 
manufacturers  or  by  Table  Z-1  of  29 
CFR  1910.1000.  whichever  is  lower,  all 
employees  shall  be  removed  from  such 
holds  or  compartments  and  shall  not  be 
permitted  to  re-enter  until  suf:h  time  as 
tests  demonstrate  that  the  ai;iiosphere  is 
safe. 

*  *         •         »        • 

(c)  Results  of  any  tests  shall  be 
available  for  at  least  30  days.  Such 
records  may  be  entered  on  any 
retrievable  medium,  and  shall  be 
available  for  inspection. 

*  *         *        •        « 

(g)  In  the  case  of  containerized 
shipments  of  himigated  tobacco,  the 
contents  of  the  container  shall  be 
aerated  by  opening  the  container  doors 
for  a  period  of  48  hours  after  the 
completion  of  fumigation  and  pri6r  to 
loading.  When  tob.icco  is  within 


shipping  cases  having  polyethylene  or 
similar  bag  liners,  the  aeration  period 
sh.ill  be  72  hours.  The  employer  shnll 
obtain  a  written  warranty  from  the 
fumigation  facility  stating  thai  the 
appropriate  aeration  period  has  be«'n 
met. 
«        •         «        •        • 

■  12.  Section  1917.26  is  proposed  to  he 
amended  by  revising  paragraphs  (c)  and 
(d)  to  read  as  follows: 

§  1917.26    First  aid  and  lifesaving  facttitics. 
»         •         •         .         »  , 

(c)  First  aid  kit.  First  aid  kits  shall  bt> 
weatherproof  and  shall  contain 
individual  sealed  packages  for  each  item 
that  must  be  kept  sterile.  The  contents 
of  each  kit  shall  be  determined  by  a 
physician  and  such  contenfs.shaii  be 
checked  at  least  weekly.  Expended 
items  shall  be  promptly  replaced 

(d)  Stretchers.  (1)  There  shall  be 
available  for  each  vessel  being  worked, 
one  Stokes  basket  stretcher,  or  its 
equivalent,  permanently  equipped  with 
bridles  for  attaching  to  the  hoisting  gear. 

(2)  Stretchers  shall  be  kept  close  to  . 
vessels  and  shall  be  positioned  to  avoid 
damage. 

(3)  A  blanket  or  other  suitable 
covering  shall  be  available. 

(4)  Stretcher.?  shall  have  at  least  four 
sets  of  effective  patient  restraints  in 
opeiTible  condition. 

(5)  U.^'ting  bridles  shall  be.  of  adequate 
strength,  capable  of  lifting  1.000  pounds 
[4:,A  kg)  with  a  safety  factor  of  five  and 
shall  be  maintained  in  operable 
condition.  Lifting  bridles  shall  be 
provided  for  making  vertical  patient  litfs 
at  container  bert*-.s.  Stretchers  for 
vertical  lifts  shall  have  foot  plates. 

(6)  Stretchers  shall  be  maintained  in 
operable  condition.  Struts  and  braces 
shall  be  inspected  for  damage.  Wire 
m(?sh  shall  be  secured  with  no  burrs. 
Damaged  stretchers  shall  not  be  used 
until  repaired. 

(7)  Stretchers  in  permanent  lo(<itions 
shall  be  mounted  to  prevent  damagt;  and 
prote<;fed  from  the  elements  if  located 
out-of-doors.  If  concealed  from  view, 
closures  shall  be  marked  Io  indicate  lite 
.saving  equipment. 
*         •         •        *        « 

13.  Section  1917.27  is  proposed  Io  be 
amended  by  revising  paragraph  (a)(2)  to 
read  ns  follows: 

§1917.27    Personnel. 

(a)  •    *    • 

(2)  No  employee  known  to  ha\e 
defective  uncorrected  eyesight  or 
hearii'.g.  or  to  be  suffering  from  heart 
disease,  epilep.sy.  or  similar  ailnu>nls 
which  may  suddenly  incapa<:itate  the 
employee  shall  be  permitted  to  open.te 
a  crane,  winch  or  other  power-operatt  <i 
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cargo  handling  apparatus  of-  a  power- 
operated  vehicle. 


14.  Section  1917.28  is 
amended  by  removing  the 
text  and  revising  the  sectio 
read  as  follows: 


pro 


IB: 


§1917.28    Hazard  Communication. 
(See§1917.1(a)(2)(viii)). 

Subpart  C — Cargo  Handlinjg  Gear  and 
Equipment 


pn  pose 


15.  Section  1917.42  is 
amended  by  revising  paragia 
(c)(1).  (d).  (h)(4).  (h)(5).  and 
as  follows: 


§  1 91 7.42    Miscellaneous  au  x 


hdl 


ill 


(b)*  *  * 

(4)  Where  wire  rope  clips 
form  eyes,  the  employer  s 
the  manufacturer's  recomm 
which  shall  be  made  availa 
inspection.  If  "U"  bolt  clips 
and  the  manufacturer's 
recommendations  are  not 
Table  C-1  shall  be  used  to 
the  number  and  spacing  of 
bolts  shall  be  applied  with 
section  in  contact  with  the 
the  rope. 


a\a 


liable, 
cfetermine 
ips.  "U" 
U" 
d  end  of 


(1 
tie 
(  eac 


■tfe 


(c)'   •   • 

(1)  The  employer  shall  as4ertai 
manufacturer's  ratings  for 
natural  fibre  rope  used  and 
ratings  available  for  inspect 
manufacturer's  ratings  shall 
to  and  a  minimum  desigti 
of  five  maintained. 


p  icif 


(d)  Synthetic  rope. 

(1)  The  employer  shall  adjiere  to  the 
manufacturer's  ratings  and  i|se 
recommendations  for  the  s 
synthetic  fibre  rope  used  an 
such  ratings  available  for  in: 

(2)  Unless  otherwise 
the  manufacturer,  when  syn 
ropes  substituted  for  fibre 
than  3  inches  (7.62  cm)  in 
circumference,  the  substitut 
equal  size.  Where  substitute  i 
rope  of  3  inches  or  more  in 
circumference,  the  size  of  thfe  synthetic 
rope  shall  be  determined  frofn  the 
formula: 


c  =  Vo.6c;+o.4c 

Where  C=  the  required 

the  synthetic  rope  in  inches, 
circumference  to  the  nearest 
inch  of  a  synthetic  rope  havi 
breaking  strength  not  less  th, 
the  size  fibre  rope  that  woul 


circu  n 


'ig 


posed  to  be 
gulatory 
heading  to 


d  to  be 
phs  (b)(4). 
(j)  to  read 


liary  gear. 


are  used  to 
adhere  to 
ndations, 
e  for 
are  used 


in  the 
specific 
lave  such 
on.  The 
be  adhered 
sofefv  factor 


fie 
shall  make 
pection. 
recoifimended  by 
hetic  fibre 
rotes  of  less 

shall  be  of 
for  manila 


ference  of 
a=  the 
one-quarter 

a 
n  that  of 

be 


required"  by  paragraph  (c)  of  this  section 
and  Cm=  the  circumference  of  fibre  rope 
in  inches  which  would  be  required  by 
paragraph  (c)  of  this  section.  In  making 
such  substitution,  it  shall  be  ascertained 
that  the  inherent  characteristics  of  the 
synthetic  fibre  are  suitable  for  hoisting. 

*  »        •        *        * 

(h)*  •  • 

(4)  Chains  shall  be  repaired  only 
under  qualified  supervision.  Links  or 
portions  of  chain  defective  under  any  of 
the  criteria  of  paragraph  (h)(3)(iii)  of  this 
section  shall  be  replaced  with  properly 
dimensioned  links  or  connections  of 
material  similar  to  that  of  the  original 
chain.  Before  repaired  chains  are 
returned  to  service,  they  shall  be  tested 
to  the  proof  load  recommended  by  the 
manufacturer  for  the  original  chain. 
Tests  shall  be  performed  by  the 
manufacturer  or  shall  be  certified  by  an 
agency  accredited  for  the  purpose  under 
part  1919  of  this  chapter.  Test 
certificates  shall  be  available  for 
inspection. 

(5)  Wrought  iron  chains  in  constant 
u.se  shall  be  annealed  or  normalized  at 
inter\als  not  exceeding  6  months.  Heat 
treatment  certificates  shall  be  available 
for  inspection.  Alloy  chains  shall  not  be 
annealed. 

*  •        •        «        • 

(j)  Hooks  other  than  hand  hooks.  (1) 
The  manufacturer's  recommended  safe 
working  loads  for  hooks  shall  not  be 
exceeded.  After  October  3. 1983.  hooks 
other  than  hand  hooks  shall  be  tested  in 
accordance  with  §  1917.50(c)(6). 

*  *        *        •        » 

16.  Section  1917.43  is  proposed  to  be 
amended  by  revising  paragraph  (e)(l)(i) 
to  read  as  follows: 

§  1917.43    Powered  industrial  trucks. 

***** 

(e)  Fork  lift  trucks.  (1)  0\-erhead 
guards,  (i)  When  operators  are  exposed 
to  overhead  falling  hazards,  fork  lift 
trucks  shall  be  equipped  with  securely 
attached  overhead  guards.  Guards  shall 
be  constructed  to  protect  the  operator 
from  falling  boxes,  cartons,  packages,  or 
similar  objects. 
***** 

17.  Section  1917.44  is  proposed  to  be 
amended  bv  revising  paragraphs  (a),  (i). 
(o)(3)(i),  (o)(3)(ii).  and  (o)(4)  to  read  as 
follows: 

§  1917.44    General  rules  applicable  to 
vehicles.* 

(a)  The  requirements  of  this  section 
apply  to  general  vehicle  use  within 
Marine  Terminals  except  in  cases  where 


*The  United  Stales  Coast  Guard  at  33  CFR  126.15 
(d)  and  (e)  has  additional  regulations  applicable  to 
vehicles  in  terminals. 


the  provisions  of  par^igraphs  (c)  and  (1) 
of  this  section  are  preempted  by 
applicable  regulations  of  the 
Department  of  Transportation.^ 

***** 

(i)  A  distance  of  not  less  than  20  feet 
(6.1  m)  shall  be  maintained  between  the 
first  two  vehicles  in  a  check-in.  check- 
out, roadability.  or  vessel  loading/ 
discharging  line.  This  distance  shall  be 
maintained  between  any  subsequent 
vehicles  behind  which  employees  are 
required  to  work. 
***** 

(o)*   *  • 

(3)'   *   * 

(i)  Only  employees  trained  in  the 
procedures  required  in  paragraph  (o)(4) 
of  this  section  and  who  have 
demonstrated  their  ability  to  service 
multi-piece  rim  wheels  shall  be 
assigned  such  duties. 

(ii)  Employees  assigned  such  duties 
shall  have  demonstrated  their  ability  by 
the  safe  performance  of  the  following 
tasks: 

(4)  Senicing procedures.  The 
following  procedures  shall  be  followed: 
***** 

18.  Section  1917.45  is  proposed  to  be 
amended  by  revising  the  section 
heading,  paragraphs  (0(4)(iii),  (0(5), 
(0(7).  (f)(13)(ii).  (i){5)(i)  introductory- 
text.  (j)(l)(iii)(D).  (j)(2),  and  by  adding 
paragraph  (j)(9)  to  read  as  follows: 

§1917.45    Cranes  and  derricks. 

(See  also  §1917.50.) 

•         *        •        •        • 

(n*  *  • 

(iii)  Stairways  on  cranes  shall  be 
equipped  with  rigid  handrails  meeting 
the  requirements  of  §  1917.112(e). 

***** 

(5)  Operator's  station,  (i)  The  cab. 
controls  and  mechanism  of  the 
equipment  shall  be  so  arranged  that  the 
operator  has  a  clear  view  of  the  load  or 
signalman,  when  one  is  used.  Cab  glass, 
when  used,  shall  be  safety  plate  glass  or 
equivalent  and  good  visibility  shall  be 
maintained  through  the  glass.  Clothing, 
tools  and  equipment  shall  be  stored  so 
as  not  to  interfere  with  access, 
operation,  and  the  operator's  view. 

(ii)  (Insert  date  90  days  after 
publication  of  the  Final  Rule]  A  seat 
(lap)  belt,  meeting  the  requirements  of 


^Department  of  Transportation  regulations  in  49 
CFR  part  393.  Subpart  C-Brakes.  address  the 
immobilization  of  trailer  road  wheels  prior  to 
disconnection  of  the  trailer  and  until  braking  is 
again  provided.  Section  49  CFR  393.84  addresses 
the  condition  of  flooring.  These  DOT  rules  apply 
when  the  motor  carrier  is  engaged  in  interstate 
commerce  or  in  the  transport  of  certain  hazardous 
items  wholly  within  a  municipality  or  the 
commercial  zone  thereof. 
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49  CFR  571.208-210  for  a  Type  1  seat 
beh  assembly,  shall  be  installed  on  the 
operator's  seat  of  high  speed  container 
gantry  cranes  where  the  seat  trolleys. 
»         *        •        •        » 

(7)  Outriggers.  Outriggers  shall  be 
used  according  to  the  manufacturer's 
specifications  or  design  data,  which 
shall  be  available.  Floats,  when  u.sed. 
shall  be  securely  attached  to  the 
outriggers.  Wood  blocks  or  other 
support  shall  be  of  sufficient  size  to 
support  the  outrigger,  free  of  defects  that 
inay  affect  safety  and  of  sufficient  width 
and  length  to  prevent  the  crane  from 
shifting  or  toppling  under  load. 

•  •        «        »         « 

(1.3)  *    *    * 

(ii)  Each  independent  hoisting  unit  of 
a  crane,  except  worm  geared  hoists,  the 
angle  ofwho.se  worm  is  such  ,-^s  to 
prevent  the  load  from  accelerating  in  the 
lowering  direction,  shall,  in  addition  to 
a  holding  brake,  be  equipped  with  a 
controlled  braking  means  to  control 
lowering  speeds. 

•  »        ♦        •         • 

(i)*    *    * 

(5)  Operating  near  electric  power 
lines,  (i)  Clearance.  Unless  electrical 
distribution  and  transmission  lines  are 
de-energized  and  visibly  grounded  at 
point  of  work,  or  unless  insulating 
barriers  not  apart  of  on  an  attachment  to 
this  crane  have  been  erected  to  prevent 
physical  contact  with  lines,  near  cranes 
may  be  operated  near  power  lines  only 
in  accordance  with  the  following: 

•  »        *        •         » 

(j)*    *   * 

ID*  *  * 

(iii)  *    •   • 

(D)  Equipped  with  a  device  lo  prevent 
access  doors,  when  used,  from  opening 
accidently; 

•  *        *         •        « 

(2)  Except  in  an  emergency,  the 
hoisting  mechanism  of  all  cranes  or 
derricks  used  to  hoist  personnel  shall 
operate  in  power  up  and  power  down, 
with  automatic  brake  application  when 
not  hoisting  or  lowering. 

•  •        •        •        • 

(9)  Employees  shall  not  be  hoisted  on 
infermodal  container  spreaders  while  a 
load  is  engaged. 

•  •        *        •        « 

19.  Section  1917.48  is  proposed  to  be 
amended  by  revising  paragraph  (d)|2)  to 
read  as  follows: 

§1917.48    Conveyors. 

•  »        •        •         « 

(d)  •   •  * 
_    (2)  Conveyors  using  electrically 
relea.sed  breaks  shall  be  constructed  so 
Ihaf  the  breaks  cannot  be  released  until 


power  is  applied,  and  that  the  brakes  are 
automatically  engaged  if  the  power  fails 
or  the  operating  control  is  returned  lo 
the  "stop"  position. 

*  *        *        «        «  > 

20.  Section  1917.50  is  proposed  to  be 
amended  by  revising  paragraphs  (c)(5) 
and  (i)  and  adding  paragraph  (j)  to  read 
as  follows: 

§  1917.50    Certification  of  marine  terminal 
material  handling  devices. 

*  «    .     «         •         , 

(c)  *   *    • 

(5)  Special  gear,  (i)  Spet.iai 
stevedoring  gear  provided  bv  the 
employer,  the  strength  of  which 
depends  upon  components  other  than 
commonly  used  stock  ittm«  <;uch  as 
shackles,  ropes,  or  chains,  that  has  been 
pu.'-chased  or  fabricated  after  ilnsert  date 
90  days  after  publication  of  Final  Rule), 
and  has  a  Safe  Working  Load  (SWL) 
greater  than  5  short  tons  (10.000  lbs.  or 
4540  kg.),  shall  be  inspected  and  tested 
as  a  unit  in  accordance  wii.h  the 
following  table  before  initially  being  put 
into  use: 


Safe  working  load 


Up  to  20  short  tons    (18  i 

metric  tons). 
Over    20    to   50    short    tons 

(18.1  to  45  3  metric  tons) 
Over    50    short    tons    (J5  3 

metric  tons). 


Proof  load 


25  percent  in 

excess 
5  short  tons  m 

excess 
"rO  percent  in 

excess. 


(ii)  Special  stevedoring  gear  provided 
by  the  employer,  the  strength  of  which 
depends  upon  components  other  than 
commonly  used  stock  itenis  such  as 
shackles,  ropes,  or  chains,  with  a  SWL 
of  5  short  tons  (10,000  lbs.  or  4540  kg.) 
or  less  shall  be  inspected  and  te.sted  as 
a  unit  in  accordance  w  ith  this^dion  or 
by  a  designated  person,  in  accordance 
with  the  table  in  §  1917.50{c)(5)(i)  before 
initially  being  put  intdm^e. 

(iii)  Every  spreader  not  a  part  of  ship's 
gear  and  used  for  hoisting  intermodal 
containers  that  has  been  purchased  or 
fabricated  after  [hisert  date  90  davs  after 
publication  of  Final  Rule),  shall  be 
inspected  and  tested  to  a  proof  load 
equal  to  25  percent  in  excess  of  its  rated 
capacity  before  being  put  into  u.se.  In 
addition,  any  .spreader  that  suffers 
damage  necessitating  structural  repair 
shall  be  in.spected  and  retested  after 
repair  and  before  being  returned  to 
service. 

(iv)  All  cargo  handling  gear  covered 
by  this  section  with  a  SWL  greater  than 
5  short  tons  (10,000  lbs.  or  4540  kg) 
shall  be  proof  load  tested  according  to 
the  chart  in  paragraph  (c)(5)(i)  of  this 
•section  eve^y  4  years  in  accordance  with 


paragraph  (b)  of  this  section  or  bv  r,       "* 
designated  person. 

•  •         •        •        « 

(i)  Safe  working  load.  (1)  The  safe 
working  load  of  gear  as  specified  in 
§  1917..50  shall  not  be  exceeded. 

(2)  All  cargo  handling  gear  pro\  »df-d 
by  the  employer  with  a  safe  working 
load  greater  than  5  short  ibns  (10.000 
lbs.  or  4540  kg.)  shall  have  Ws  safe 
working  load  plainly  maHj*^  on  it. 

(j)  The  certincation,£&<Juirementf  oJ 
this  section  do  not  apply  to  the 
following  equipment; 

(1)  Industrial  trjcks  and  small 
industrial  crane  trucks:  and 

(2)  Any  straddle  truck  not  capab;*^  t.{ 
straddling  two  or  more  intermodal 
containers  16  feet  (4  8  m)  in  width 

♦  *         *        •        • 

21.  <?  1917.51  is  proposed  to  he 
amended  by  removing  the  regulatory 
text  and  rev  ising  the  section  heariirg  ft. 
read  as  follows: 

§1917.51     Hand  tools. 

(See  subpart  P  of  29  CFR  part  1910.) 

22.  Section  1917.71  is  proposed  to  be 
amended  by  revising  paragraphs  (biift) 
(b)(7),  ((;),(e),(f)(l)(i)  and  adding 
paragraphs  (b)(8),  (f](4)  and  (0(5)  lo  re.,() 
as  follows: 

§  1917.71     Terminals  handl'ng  intermodal 
containers  or  roll-on  roll-oft  operatior^s. 

*  •         •         •         « 

(b)*   *    • 

(fi)  Closed  dry  \an  containers  tarry  ing 
vehicles  are  exempted  from  paragraph 
(b)(4)  of  this  section  provided  that: 

(i)  The  container  carries  only 
completely  assembled  vehicles  and  no 
other  cargo; 

(ii)  The  container  is  marked  on  the 
outside  in  such  a  manner  that  an 
employee  can  readily  discern  that  the 
container  is  carrying  vehicles:  and 

(iii)  The  vehicles  were  loaded  into  the 
container  at  the  marine  terminal. 

(7)  The  weight  of  loaded  inbound 
containers  from  foreign  ports  shall  f>e 
determined  by  weighing  or  by  the 
method  of  calculation  described  in 
paragraph  (b)(4)(ii)  of  this  section  or  by 
shipping  documents. 

(8)  Any  .scale  used  within  the  United 
States  to  weigh  containers  for  the 
purpose  of  the  requirements  of  this 
section  shall  meet  the  accuracy 
standards  of  the  .state  or  local  publu 
authority  in  which  the  scale  is  located. 

(c)  No  container  or  containers  shall  be 
hoisted  if  its  actual  gross  weight  cvi  e^ds 
the  weight  marked  as  required  in 
paragraph  (a)(2)  of  this  section,  or  if  it 
exceeds  the  capacity  of  the  crane  or 
other  hoisting  device  intended  to  fjt- 
used. 
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n  the 

handling 
al's  traffic 


II  ?r 


|u)  Employees  working 
immediate  area  of  contaii 
nquipmunt  or  in  the  terrni 
Lines  shall  wear  high  visiljilitv  vests  (or 
equivalent  protection). 

(0*   •  * 

(i)  When  hoisting  by  tht 
the  lifting  forces  shall  be 
vertiialiy  from  at  least  foi; 
fittings. 


(4)  Flat  bed  and  low  bo',  tmilers 
(maris)  shall  be  marked  w  th  their  (.arj^o 
(:.ipa(.itiesand  shall  not  b«  ovtrloaded. 

(,'))  Air  brake  connactior  s.  Tractors 
sh-TJl  connect  all  brake  :!ir  lines  when 
piillinj.;  trailers  equipped  lith  air 
bnskes. 
*         •         *        *        • 

23.  Section  1917.73  is  p|oposed  to  be 
amended  by  revising  thL'  s  srt-on 
heading  and  paragraph  (a)  2)  to  read  as 
lollows: 


§1917.73    Terminal  facllitie: 
menhaden  and  similar  spec! 

(See  §  1917. 2(p).) 

(a)'   '   • 

(2)  Before  employees  en 
tank,  it  shall  first  be  drain 
te.^ted  for  hydrogen  sulfide 
deficiency.  The  hydrogen 
content  of  the  a'mcsphere 
tank,  coirpartmsnt,  or  any 
space  shall  be  maintained 
than  10  parts  per  million  ( 
(0.0010%)  as  an  8-hour  tir 
average.  The  short  term  ex 
shall  be  15  ppm  (0.0015% 
over  a  15  minute  penod. 
level  must  be  mainliineci 
percent. 


e 


(d 


24.  Section  1917.91  is  pi  Dposed  to  be 
air.ended  by  revising  paraf:  raph  (a)(1)  to 
read  as  follows: 


§  1917.91     Eye  protection. 

(a)(1)  When  employees 
hn2nrdoi!s  to  the  eyes,  the 
shall  provide  eye  protecti 
marked  or  labeled  as  meetip 
manufacturing  specificati 
Americ;an  National  Standa 
for  Occupational  and  Edi: 
and  Fare  Protection,  ANS!|Z-« 
and  shall  require  that  it  he 


It- 


10  1 


:oi 


.:C3 


25.  Section  1917.93  is  p*posed  to  he 
amended  by  revising  pamt^  -nph  (b)  to 
r"ad  as  follows: 

§  1917.93  Head  protection. 


(b)  Protective  hats  shall 
identifying  marks  or  labels 
.oinpliance  with  the  manu 
,rovisions  of  American  Na 
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Standards,  Requirements  for  Protective 
Headkvear  for  Industrial  Workers,  ANSI 
Z-89. 1-1986. 

♦  <■♦*♦ 

2G.  Sei;tion  1917.94  is  proposed  to  be 
amended  by  revising  paragraph  (h)  to 
read  as  follows: 

1917.94    Foot  protection. 

(b)  Protective  shoes  shall  bear 
identifying  marks  or  labels  indicating 
compliance  with  manufacturing 
provisions  of  the  American  National 
Standard  for  Personal  Protection — 
Protective  Footwear-ANSI  Z41-1991. 
***** 

27.  55et:tion  1917.112  is  proposed  to  be 
amended  by  revising  paragraph  (a)(1)  la 
read  as  follows: 

§  1917.112    Guarding  of  edges. 

(a)  *   *   * 

(1)  Vehicle  curb.s.  bull  rails,  or  other 
efftK;tive  barriers  at  least  6  in'.hes  (15.24 
cm)  in  height,  shall  be  provided  at  the 
waterside  edges  of  aprons  and 
bulkheads,  except  where  vehicles  are 
prohibited.  Curbs  or  bull  rails  installed 
after  CHtober  3,  1983,  shall  be  at  lea.st 
10  inches  (25.4  cm)  in  height. 

•  *        •         •        » 

215.  Section  1917.118  is  proposed  to  be 
amended  by  revising  paragraphs  (d)(2)(i) 
and  (0(2)  to  read  as  follov.s: 

§1917.118    Fixed  ladders. 


(2)(i)  Ladders  installed  before  Ottcber 
3,  l'.^«3,  shall  have  rungs  cvenlv  spaced 
from  9  to  16  V-  inches  (22.9  to  41.9  cm) 
apart,  center  to  center. 

***** 

(0'  '  * 

(2)  Form  a  continuous  ladder, 
uniformly  spaced  vertically  from  12 
inr.hes  to  16  inches  (30.5  to  41  cm) 
apart,  with  a  minimum  width  of  10 
inches  (25.4  cm)  and  projecting  at  least 
4'^-  inches  (11.43  cm)  from  the  wall: 
«         *         •         «        * 

29.  Section  1017.119  is  proposed  to  be 
ajnended  by  revising  paragraphs  (b)(1). 
fd)(2),  and  (f^(4)  to  read  as  follows: 

§  1917.1 19    Portable  ladders. 
***** 

(b)*    •    • 

(1)  Rungs  of  manufactured  portable 
ladders  obtained  before  October  3,  1983, 
shall  be  capable  of  supporting  a  200- 
pound  (890  N)  load  without 
deformation. 
•         •         »         •        • 

(d)  •    *   * 


(2)  Are  capable  of  supporting  a  250- 
pound  (U20  N)  load  without 
deformation:  and 

*  •        •        *        * 

(0  *  *  * 

(4)  Individual  sections  from  difierent 
multi-sectional  ladders  or  two  or  more 
single  straight  ladders  shall  not  be  tied 
or  fastened  together  to  achieve 
additional  length. 

*  *         •        «        » 

30.  Stn:tion  1917.121  is  proposed  to  be 
amended  by  revising  paragraph  (b)(3)  to 
read  as  follows: 

§  1917.121    Spiral  stairArays. 

*  •         •         »         • 

(h)  *    •    * 

(3)  Minimum  loading  capability  shiill 
be  100  pounds  per  squ.ire  foot  (4.79 
kPa),  and  minimum  tread  center 
concentrated  loading  shall  be  300 
pounds  (1334  N): 

*  •        •         *         • 

31.  Sfxiion  1917.124  is  proposed  to  be 
amended  by  adding  paragraphs  (c)(5), 
(c)(R),  and  (d)(5)  and  revising  the  section 
heading  and  paragraph  (d)(1)  to  r  ;ad  as 
follows: 

§  1917.124    Dockboards  (car  and  bridge 
piates). 

***** 

U.)  '  *  * 

(."))  Dockboards  shall  be  equipped 
wirh  side  boards  that  are  at  least  6 
inches  (15.2  cm)  high  along  the  spnt.u 
bridged. 

(6)  Dockboards  shall  he  well 
maintained. 
***** 

(d)  Bamps.  (1)  Ka'mps  shall  be  strong 
enough  to  suppo-rt  the  load.s  impor.ed  on 
tncm.  provided  with  sidthoards  that  arc- 
at  lea.st  6  inches  (15.2  cm)  hiijh, 
properly  secured  and  v;eil  maintained. 
***** 

(5)  Ramps  shali  be  well  maintained. 

32.  Section  1917.126  is  proposed  to  be 
amended  by  revising  paragraph  (b)  to 
read  as  follows: 

§1917.126    River  banks. 
***** 

(b)  Where  working  surfaces  at  river 
bank.s  slope  so  steeply  that  an  employee 
could  slip  or  fall  into  the  water,  the 
outer  perimeter  of  the  working  surface 
shall  be  protected  by  posting  or  other 
portable  prote<jtion  such  as  roping  off, 
and  that  employees  wear  a  personal 
flotation  device  meeting  the 
requirements  of  §  1917.95(h). 

33.  Section  1917.127  is  propo.sed  to  be 
amended  by  revising  paragraph  (a)(1) 
introductory  text  and  adding  a  table  at 
the  end  of  paragraph  {a)(3)  to  read  as 
follows: 
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§1917.127    Sanitation. 

(a)  Washing  and  toilet  farihtii's.  (1) 
Acce.ssible  washing  and  toilet  facilities 
sufficient  for  the  sanitary  requirements 
of  employees  shall  be  readily  accessible 
at  the  worksite.  The  number  of  toilet 
facilities  shall  bo  provided  in 
accordance  w  ith  the  table  at  the  fnd  of 
paragraph  (a)  of  this  section.  The 
fat.ilities  shall  have: 


(3)  • 


Toilet  Facilities  Table 


No.  of  employ- 
ees 


20  or  less 
20  o«  more 


200  Of  mo'e 


f\^inirr.um  no  of  facilrties 


1  toilet  seat. 

1  toilet  seal  ancf  ••  unnat  pe' 

40  workers. 
1  toilet  seal  and  t  unnal  per 

50  workers. 


34.  Section  ^  1917.151  is  proposed  to 
be  ajnended  by  revising  the  section 
heading  to  read  as  follows: 

§1917.151    Machine  guarding. 

(See  29  CFR  pert  1910.  subpart  O.) 

*  •         •         •         • 

35.  Se(  tion  1917  152  is  proposed  to  be 
amended  by  revising  the  section 
heading  the  introductorv  text  of  both 
paragraphs  (0(1)  und  (0(2)  and  (0(3)(iv) 
to  read  as  follows: 

§  1917.152    Welding,  cutting  and  fieating 
(hot  work).* 

(See29CFR  1917.2(p)). 

*  •        •        •        • 

(0*  *  * 

(1)  Mechanical  ventilation 
requirements.  General  mechanical 
ventilation  or  local  exhaust  systems 
shall  meet  the  following  requirements: 

*  •        •        •        » 

(2)  Except  as  specified  in  paragraphs 
(0(3)(i,)  and  (0(3)(iii)  of  this  section, 
when  hot  work  is  performed  in  a 
confined  space: 

(3)«   •   • 

(iv)  Employees  performing  hoi  work 
in  the  open  air  that  involves  any  of  the 
metals  listed  in  paragraphs  (0(3)  (i)  and 
(ii)  of  this  section  shall  be  protected  by 
respirators  in  accordance  with  the 
requirements  of  §  1910.134,  and  those 
working  on  beryllium-containing  base 
or  filler  metals  shall  be  proteded  by 
supplied  air  respirators,  in  accordance 
with  the  requirements  of  §  1910.134. 


"  The  U.S.  Coast  Guard,  at  33  CFR  12b.l.S(t;). 
"■quires  prior  permission  of  the  C^pu.'n  of  ihc  Port 
if  welding  or  other  hot  work  i.s  to  be  tarried  out  dt 
a  facility  where  dangerous  cargrws  i,^  der.nod  tjv  Ti 
r.KR  126.07  a.'p  lUf  ,ited  or  k)ein|«  .''..•.•,t:!e<J 


36.  Section  1917.153  is  proposed  to  be 
amended  by  revising  the  section 
heading  to  read  as  follows: 

§1917.153    Spray  painting. 
(See  29  CFR  1917.2(p)) 

37.  Section  1917.1.56  is  proposed  to  be 
amended  bv  revising  paragraph 
(b)(3)(iii)(D)  to  read  as  follows: 

§1917.156    Fuel  handling  and  storage. 

*  *         •         •         » 

(!))•  •  • 
(3)*  •  • 
(iii)*   •    • 

(D)  Leakage  at  v,',!\ cs  or «  o:.nections; 
and 

«        *        ♦         •         « 

38.  Section  1917.157  is  proposed  to  be 
aiRonded  by  revising  pnragrGph  (n)  to 
read  as  follows: 

§1917.157    Battery  charging  and  changing. 

*  •         *         •         » 

(n)  Chargers  shall  be  f  urnf^d  off  when 
leads  are  being  connected  or 
disconne<:ted. 

*  •         «         •        « 

39.  Part  1918  is  proposed  to  be 
revised  to  read  as  follows: 

PART  1918— SAFETY  AND  HEALTH 
REGULATIONS  FOR  LONGSHORING 

Subpart  A— Scope  and  Definitions 

Sot.. 

1918  1     Scopo  arid  f.pplicahility 

1918.2     D.!nnitions 

Subpart  B— Gear  Certification 
1918.11     O-ar  tortifiratinn. 
Subpart  C— Means  of  Access 

1918.21  Giingwiivs  and  other  frii.m*  o( 
access. 

1918.22  Jacob's  ladd.'rs. 

1918.23  Access  to  bi^rgps  itnd  rnt-r 
towboafs. 

1918.24  Bridge  platos  hnd  romps. 

1918.25  Lidders. 

Subpart  D— Working  Surfaces 

1918.31  Hatch  CO vprings. 

1918.32  Stowed  cargo  and  temporary 
landing  platforms. 

1918.33  Deck  loads. 

1918.34  Other  decks. 

1918.35  Open  hatches. 

1918.36  VVeathfir  deck  rails. 

1918.37  Barges. 

1918.38  U)g  rafts. 

Subpart  E— Opening  and  Closing  Hatches 

1918.41  Coaming  clcarancfs. 

1918.42  Hatch  beam  and  pontoon  bridles 

1918.43  Handling  hatch  btjm<i  H.-d  lovits 

Subpart  F— Vessel's  Cargo  Handling  Gear 

1918.51  General  requircmnnts. 

1918.52  .Specific  requircmrnts. 

1918.53  (iirgo  winches. 

1918.54  Rigging  gear 

1981.55  Cranes. 


Subpart  G— Cargo  Handling  Gear  and 
Equipment  Other  Than  Ship's  Gear 

1918.61  Gt^ncral. 

1918.62  .Misccilanpous  aiinilidrv  (jcar. 

1918.63  Chutes,  gravity  con\evors  dHil 
rollc^rs. 

1 91 8.64  Powered  con\  t'yors. 

1918.65  Mechanically  powcn-d  vehit  lf«. 
iisod  aboard  vessels. 

1918  66    Cranes  and  d.>rricks  other  Ihun 

vicsscl's  KHar. 
1418.67     .Sotifving  ships's  offircrs  bt'.h)Tf 

using  ciJrtain  equipment. 
191868    Grounding 
1918.69    Tools. 

Subpart  H— Handling  Cargo 

1918.81  .Slinging. 

1918.82  Building  drafts. 

1918.83  .Stowed  cargo:  fifriRg  ar,d  bn  ,.k;ri.e 
down. 

1918  84     Bulling  cargo. 

1918.85    Conlainrrized  cargo  oper.if ions 

1918  86     Koll-on  roll-off  (RO-KO) 

optTdtions. 
1918  87     Ship's  uT>'o  elevators. 
191H.88     Log  operations. 

1918.89  Hazardous  cargo.  (.S(H>  also 
^1918  2fj)) 

Subpart  I— General  Working  Conditions 

1918.90  Hazard  communication  |.S<v 
Sl91H.l(bil6)). 

1918.91  Housekeeping. 

1918.92  Illumination 

1918.93  Hazirdous  atmospheres  and 
sub.st,incos.  (Si-e  also  §  1918  2(j)). 

1918.94  Ventilation  and  atiuospherit 
conditions.  (.See  also  §  1918  2  (j)). 

191895    .Sanitation. 

1918.96  Longshoring  operations  In  thi> 
vicinity  of  maintenance  and  repair  work 

1918.97  First  aid  and  lifesaving  facilities 

1918.98  I'crs-onnel. 

Subpart  J— Personal  Protective  Equipment 

1918  101     Hye  protection. 

1918  102     Respiratory  protection.  (.S«-p 

§1918  1(hKl2)). 
1918  103     Head  profer  tion. 
1918  104     Foot  protection. 
1918  105    Other  protective  measures. 

Appendix  I  to  Part  1918--Cargo  Gear 
Register  and  Certificates  (Norvmandatory) 

Appendix  II  to  Part  1918— Tables  (or 
Selected  Miscellaneous  Auxiliary  Gear 
(Non-mandatory) 

Appendix  III  to  Part  1918— Container  Top 
Safety  (Non-mandatory) 

Authority:  .Sec  41,  Longshore  and  HarboT 
Worker's  Compensation  Act  (33  U.S.C  941  >; 
Sees.  4.  6.  8.  Occupational  Safety  and  He.i.:;h 
Act  of  1970  (29  U.S.C  653.  655,  657). 
Secretary  of  Ubor  s  Order  No.  1^90  (55  FH 
9033) 

Subpart  A— Scope  and  Definitions 


§1918.1    Scope  and  Applicability. 

(a)  The  regulations  of  this  part  appi\ 
lo  longshoring  operations  and  related 
employments  aboard  ves.sels.  All  carKo 
transfer  accomplished  with  the  use  of 
shore-based  material  handling dmires 
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shall  be  regulated  by  pcJrt  1 
chapter. 

{b)Pr.rt  1910  of  this  cha 
apply  to  longshoring  except 
following  provisions: 

( I )  Toxic  and  hazardous  : 
Subpart  Z  of  part  IHIO  appi 
that  the  requirements  of  sn 
part  1910  do  not  apply  whe 
substance  or  cargo  is  conta 
a  sealed,  intact  means  of  p.i 
containment  complying  wi 
Department  of  Transportali 
International  Maritime  Orj^r 
requirements.' 

(II)  Access  to  employvt'  t 
nwdical  records.  Subpart  C. 

(3)  Commercial  diving  op, 
Subpart  T  of  part  1910; 

(A)  Elf^ctrical.  Subpart  S  o 
when  shore-based  electrical 
installations  provide  power 
aboard  vessels; 

(5)  Hand  and  Portable  P.r 
and  Other  Hand-Held  Equi^ 
Subpart  P  of  part  1910: 

(C)  Hazard  Comwunicats 
Z.  1*1910.1200: 

(7)  Hazardous  wastt'  oper  ; 
eniergencv  responsp.  Subpa 
§1910.12b(q). 

(8)  Ionizing  radiation.  Sii 
??  1910.96; 

(9)  Machinen.-  and  Machi: 
Subpart  0.§  1910.211; 

(10)  Noise.  Subpart  G.  §  l<|ia.45; 

(11)  Nonionizing  radintiot    Subpart  G. 
1%  1910.97;  and  (12) 

(12)  Respiraton- pwtertii^^  Subpart  i. 
t?  1010.134. 
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§  1918.2    Definitions. 

(a)  The  terms  hatch  beam 
"strongback"  mean  a  portab 
or  longitudinal  beam  which 
across  a  hatchway  and  acts  : 
to  support  the  hatch  covers. 

(h)  The  term  bulling  mea 
horizontal  dragging  of  cargo 
surface  with  none  of  the  we: 
cargo  supported  by  the  fall. 

(c)  The  term  designated 
a  person  who  possesses  spe 
abilities  in  a  specific  area  a 
assigned  by  the  empJoyer  *< 
specific  task  in  the  area. 

(d)  The  tenn  dockboards  [ 
hr\dge  plates)  mean  devices 
spanning  short  distances  het 
example,  two  barges,  which 
expose  employees  to  falls  gn 
feet  (1.2  m). 

(e)  The  term  employee  me 
longshore  worker,  or  other 
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engaged  in  longshoring  operntions  or 
related  emplojfments  other  than  the 
master,  .ship's  officers,  crew  of  the 
vessel,  or  any  person  engaged  by  the 
ma.ster  to  load  or  unload  any  vessel 
under  18  net  tons. 

(fl  The  term  e/np/o^er  means  a  person 
or  c  ompany  that  employs  workers  in 
longshoring  operations  or  related 
employments,  as  defined  herein. 

(g)  The  term  enclosed  space  means  an 
interior  space  in  or  on  a  vessel,  other 
than  a  confined  space,  that  may  contain 
or  accumulate  a  hazardous  atmosphere 
due  to  inadequate  natural  ventilation. 
Examples  of  enclosed  spaces  are  holds, 
deep  tanks  and  refrigerated 
compartments. 

(h)  Ftimigant  is  a  substance  or  mixture 
of  substances,  used  to  kill  pests  or 
prevent  infestation,  which  is  a  gas  or  is 
rapidly  or  progressively  transformed  to 
the  gaseous  state,  even  though  some 
nongaseous  or  particulate  matter  niav 
remain  and  be  dispersed  in  the 
treatment  space. 

(i)  The  tenn  gangway  means  any 
ramp-like  or  .stair-like  means  of  access 
provided  to  enable  personnel  to  board 
or  leave  a  vessel,  including 
accommodation  ladders,  gangplanks 
and  brows. 

(j)  The  term  hazardous  cargo, 
materials,  substance  or  atmosphere 
means: 

(1)  Any  substance  listed  in  29  CFR 
part  1910.  subpart  Z; 

(2)  Any  material  in  the  Hazardous 
Materials  Table  and  Hazardous 
Materials  Communications  Regulatinns 
of  the  Department  of  Transportation,  49 
CFR  part  172; 

(3)  Any  article  not  properly  described 
by  a  name  in  the  Hazardous  Materials 
Table  and  Hazardous  Materials 
Communication  Regulations  of  the 
Department  of  Transportation,  49  CP'R 
part  172,  but  which  is  properly 
classified  under  the  definiiions  of  those 
categories  of  dangerous  articles  given  in 
49  CFR  part  173;'or 

(4)  Any  atmosphere  with  an  oxygen 
(X)ntent  of  less  than  19.5  percent  or 
greater  than  23  percent. 

(k)  The  term  intermodal  container 
means  a  reusable  cargo  container  of 
rigid  construction  and  rectangular 
configuration;  fitted  with  devices 
permitting  its  ready  handling, 
particularly  its  transfer  from  one  mode 
of  transport  to  another,  so  designed  to 
be  readily  filled  and  emptied:  intended 
to  contain  one  or  more  articles  of  cargo 
or  bulk  commodities  few  transportation 
by  water  and  one  or  more  other 
transjiort  modes.  The  term  includes 
completely  enclosed  units,  open  top 
units,  fractional  height  units,  units 
incorporating  liquid  or  gas  tanks  and 


other  variations  fitting  into  the 
container  system.  It  does  not  include 
cylinders,  drtims,  crates,  ca.ses,  cartons, 
packages,  sacks,  unitized  loads  or  any 
other  form  of  packaging. 

(1)  The  tenn  longshoring  operalions 
means  the  loading,  unloading,  moving 
or  handling  of  cargo,  ship's  stores,  gear, 
etc.,  into,  in,  on,  or  out  of  any  ves,sel. 

(m)  The  term  public  vessel  mearis  a 
vessel  owned  and  operated  by  a 
government  and  not  regularly  employed 
in  merchant  .service. 

(n)  The  term  ramp  means  oth.er  flat 
surface  devices  for  passage  between 
levels  and  across  openings  not  covered 
under  the  term  "dockboards". 

(o)  The  term  related  employments 
means  any  employments  performed  as 
an  incident  to  or  in  conjunction  uith 
loiig-shoring  operations,  including,  but 
not  restricted  to.  securing  cargo,  rigj^ing, 
and  employment  as  a  porter,  clerk, 
checker,  or  watchman. 

(p)  The  term  Secretary  means  the 
Secretary  of  Labor. 

(q)  The  term  small  triinminii  hutch 
means  a  small  hatch  or  opening,  pierced 
in  the'tween-deck  or  other  intermediate 
deck  of  a  ves.sel,  and  intended  for  the 
trimming  of  dry  bulk  cargoes.  It  does  not 
refer  to  the  large  hatchways  through 
which  cargo  is  normally  handled. 

(r)  The  term  vessel  includes  ever\' 
description  of  watercraft  or  other 
artificial  contrivance  used  or  capable  of 
being  used  as  a  means  of  transportation 
on  water,  including  special  purpose 
floating  structures  not  primarily 
designed  for  or  used  as  a  means  of 
transportation  on  water. 

(s)  For  the  purposes  of  §§  1918.21. 
1918.23,  1913.35,  1918.37,  and 
1918.43(0(21.  the  term  "bnrge"  means  an 
unpov^ered,  flatbotlomed.  shallow  draft 
ves.sel  ini:luding  river  barges,  scows, 
carfloats,  and  lighters.  For  the  purposes 
of  these  sections  the  term  does  not 
include  .ship  shaped  or  deep  draft 
barges. 

(t)  For  the  purposes  of  §§  1918.2 1  and 
1918.23,  the  tenn  "river  towboat" 
means  a  shallow  draft,  low  freeboard, 
self  propelled  vessel  designed  to  tow 
river  barges  by  pushing  ahead.  For 
purposes  of  these  sections  the  term  dot^s 
not  include  other  towing  ves.sels. 

(u)  For  the  purpose  ef  §  1918.11.  the 
term  "ve.ssers  cargo  handling  gear" 
includes  that  gear  which  is  a  permanent 
part  of  the  vessel's  equipment  and 
which  is  used  for  the  handling  of  cargo 
other  than  bulk  liquids.  It  does  not 
include  gear  which  is  used  only  for 
handling  or  holding  hoses,  handling 
ship's  stores  or  handling  the  gangway, 
or  boom  conveyor  belt  systems  for  the 
self-unloading  of  bulk  cargo  ves-sels.  It 
does  include  all  stationarv  or  mobile 
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cargo  handling  appliances,  including 
shore-based  power-operated  ramps, 
iis(;d  on  shore  or  on  board  ship  for 
suspending,  raising,  or  lowering  loads 
or  moving  them  from  one  position  to 
another  v\hile  suspended  or  supported. 

(v)  For  the  purpose  of  §  1918.23(b), 
the  term  "Mississippi  River  System" 
includes  the  Mississippi  River  from  tfie 
head  of  navigation  to  its  m.outh,  and 
navigable  tributaries  including  the 
Illinois  Waterway,  Missouri  River,  Ohio 
River.  Tennessee, River,  Allegheny 
River,  Cumberland  River,  Green  River. 
Kanawha  PJver,  Monongahela  River, 
and  such  others  to  whicih  barge 
operations  extend. 

Subpart  B — Gear  Certification 

§1918.11    Gear  certification. 

(See  also  §1918.51). 

(a)  The  employer  shall  not  u.se  the 
vessel's  cargo  handling  gear  until  it  has 
been  ascertained  that  the  vessel  has  a 
current  and  valid  cargo  gear  register  and 
certificates  whitJi  in  form  and  content 
are  in  substantial  accordance  with  the 
recommendations  of  the  International 
Labor  Office,  as  set  fortli  in  Appendix  1 
of  this  part,  and  as  provided  bv 
International  Labor  Or;;ani:ati"on 
Convention  No.  152.  and  which 
indicates  that  t.he  cargo  gear  has  been 
tested,  examined  and  heat  treated  by  or 
under  the  supervision  of  persons  or 
organizations  defined  a.s  competent  to 
make  register  entries  and  is.sue 
(:erlifit:ates  pursuant  to  paragraphs  (t.) 
and  (d)  of  this  section. 

(b)  Public  vessels  and  ves.sels  holding 
a  valid  Certificate  of  Inspection  issued 
by  the  U.S.  Coast  Guard  pursuant  to  40 
CFR  part  91  are  dee.med  to  meet  the 
requirements  of  para;5raph  (a)  of  ihis 
section. 

(c)  Wit!)  respect  to  U.S.  vessels  not 
holding  a  valid  Certificate  of  Inspection 
issued  by  the  U.S.  Coa.st  Guard,  persons 
or  organizations  competent  to  make 
entries  in  the  registers  and  issue  the 
certificates  required  by  paragraph  (a)  of 
this  section  shall  be  onlv  those  persons 
currently  accredited  by  "(OSHA)  U.S. 
Departnient  of  Labor,  as  provided  in 
part  1919  of  thischap'er. 

(d)  With  respect  to  ves.sels  under 
foreign  registry,  persons  or 
organizations  competent  to  make  entries 
in  the  registers  and  i.ssue  the  certificates 
required  by  paragraph  (a)  of  this  section 
shall  be; 

(1)  Those  acceptable  as  such  to  any 
foreign  nation; 

(2)  Those  acceptable  to  the 
Clommandant  of  the  U.S.  Coast  Guard;  or 

(3)  Those  currently  accredited  by 
OSHA  U.S.  Department  of  Labor,  as 
f)rovided  in  part  1919  of  this  chapter. 


Subpart  C — Means  of  Access 

§19ia21    Gangways  and  ottier  means  of 
access. 

(a)  The  employer  shall  not  permit 
employees  to  board  or  leave  any  vessel, 
except  a  barge  or  river  towboat.' until  the 
following  requirements  have  lieen  met: 

(1)  Whenever  practicable,  a  gangway 
ofnot  less  than  20  inches  (.51  m)  in 
width,  of  adequate  strength,  maintained 
in  safe  repair  and  safely  secured  shall  be 
used.  If  a  gangway  is  not  practicable,  a 
sub.<:tantial  straight  ladder  meeting  the 
requirements  of  §  1918.25  of  this  ' 
subpart  and  extending  at  least  36  uu;hes 
(.92  m)  above  the  upper  landing  surface, 
and  adequately  .secured  against  shifting 
or  slipping  shall  bo  provided.  When 
coiiditions  are  such  that  neither  a 
gangway  nor  .straight  ladder  caji  be 
used,  a  Jacob's  ladder  meeting  the 
requirements  of  §  1918.22  may  he  u.sed. 

(2)  Each  side  of  such  gangw-av.  and 
the  turntable,  if  used,  shall  have  a 
railing  with  a  minimum  height  of  33 
inches  (.84  m)  measured 
perpendicularly  from  rail  to  ivalking 
surfaces  at  the  stanchion,  with  a 
midrail.  Rails  .shall  be  of  wood,  pipe, 
chain,  wire,  rope  or  materials  of 
equivalent  .strength  and  .shall  be  .kepi 
taut  at  all  times.  Portable  .stanchions 
.supporting  railings  shall  be  so 
supported  or  secured  as  to  prevent 
accidental  dislodgement. 

(b)  The  gangway  shall  be  kept 
properly  trimmed  at  all  times. 

(c)  When  a  fixed  flat  tread 
accommodation  ladder  is  used,  and  the 
angle  is  low  enough  to  require 
employees  to  walk  on  the  edge  of  the 
treads,  cleated  duckboards  shall  be  laid 
over  and  secured  to  the  ladder. 

(d)  When  the  gangway  overhangs  the 
water  in  si  r|,  a  manner  that  there  is 
danger  of  employees  falling  between  the 
ship  and  the  dock,  a  net  or  suitable 
protection  shall  be  provided  to  prevent 
employees  from  failing  to  a  lower  level. 

(e)  It  the  foot  of  the  gangway  is  more 
than  1  foot  (.30  m)  away  from  the  edge 
of  the  apron,  the  space  between  them 
.shall  be  bridged  by  a  firm  walkwav 
equipped  with  railings  with  a  min'imum 
height  of  approximately  33  inches  (.84 
m)  with  midrails  on  both  sides. 

(f)  Gangways  shall  be  kept  clear  of 
supporting  bridles  and  other 
obstructions,  in  order  to  provide 
unobstructed  passage.  If.  because  of 
design,  the  gangway  bridle  cannot  be 
moved  in  order  to  provide  unobstructed 
pas.sage,  than  the  hazard  .shall  be 
properly  marked  to  alert  employees  of 
the  danger. 

(g)  W^hen  the  upper  end  of  the  means 
of  access  rests  on  or  is  flush  with  the  top 
of  the  bulwark,  substantial  steps. 


properly  secured,  trimmed  and 
equipped  with  at  least  one  substantial 
hand  rail  33  inches  (.84  m)  in  height 
shall  be  provided  between  the  top  of  the 
bulwark  and  the  deck. 

(h)  Ob.structions  shall  not  be  laid  on 
or  across  tlie  gangway. 

(i)  Handrails  and  walking  surfaces  of 
gangways  shall  be  kept  free  of  oil, 
grease,  bulk  cargoes  or  other  substances 
that  could  cause  an  employee  to  slip 
and  fall.  ' 

(i)  The  means  of  access  shall  be 
illuminated  for  its  full  length  in 
accordance  with  §  1918.92. 

(k)  If  possible,  the  vessels  means  of 
access  shall  be  located  so  that 
suspended  loads  do  not  pass  over  it.  In 
any  event,  suspended  loads  shall  not  b<j 
passed  over  the  means  of  access  while 
employees  or  others  are  on  it. 

(1)  Gangways  on  vessels  inspected  and 
ctrtificated  by  the  U.S.  Coast  Guard  an; 
deemed  to  meet  the  requirements  of  this 
.section. 

§1918.22    Jacobs  ladders. 

(a)  Jacobs  ladders  shall  be  of  the 
(iouble  rung  or  fiat  tread  type.  They 
.shall  be  well  maintained  and  prope.'ly 
secured. 

(I>)  A  Jacobs  ladder  shall  either  bang 
wilhoiit  slack  from  its  lashings  orl)e 
pulled  up  entirely. 

§  1918.23    Access  to  barges  and  river 

tOWDORtS. 

(a)  Ramps  for  acce.ss  of  vehicles  to  or 
between  barges  shall  be: 

(1)  or  adequate  strength  for  intended 
loads; 

(2)  Provided  with  side  boards: 

(3)  Well  maintained:  and 

(4)  Properly  se«;ured. 

(h)  When  employees  cannot  step  , 
safely  to  or  from  the  wharf  antl .'  Hoal. 
barge,  or  river  towboat,  either  a  ramp     - 
meeting  the  requirements  of  paragraph 
(a)  of  this  section  or  a  safe  walkway 
meeting  the  requirements  of  §  1918.21(e) 
shall  be  provided.  When  a  walkway 
f;annot  be  used,  a  straight  ladder 
meeting  the  requirements  of  S  1918.25  of 
this  subpart  and  extending  at  leaat  30 
inches  (.92  m)-above  the  upper  landing 
surface  and  adequately  secured  against 
shifting  or  slipping  shall  be  provided. 
When  conditions  are  such  that  neither 
a  walkway  nor  a  straight  ladder  can  be 
used,  a  Jacobs  ladder  meeting  the 
requirements  of  §  1918.22  may  be  used. 
Exception:  For  barges  operating  on  the 
Mississippi  River  System,  where  the 
employer  demon.strates  that  these 
retjuirements  cannot  reasonably  be  met 
due  to  local  conditions,  other  safe 
means  of  access  shall  be  provided. 

(c)  When  a  barge,  raft  or  log  boom  is 
being  worked  alongside  a  larger  vessel. 
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§  1918.24    Bridge  plates  anp  ramps. 

(Steaiso§1918.8h). 

(a)  Bndgf  and  car  ploti^ 
idocktxxirds).  Bridge  and 
afloat  shall  be  well  mainf 
shall: 

(1)  Be  strong  enough 
loads  imposed  on  them: 

(2)  Be  secured  or  equi 
devices  to  prevent  their 

|.l)  Be  equipped  with  h 
other  effeclive  means  to  ;|e 
handling  and: 

|4)  Be  equipped  with  si  ie  boards  that 
are  at  least  6  inches  (.16  n)  high  along 
the  space  bridged. 

(b)  Fortoblf  roxnps.  For  able  ramps 
used  afloat  shall  be  \v«ll  if  aintamed  and 
shall: 

11)  Be  strong  enough  to 
loads  imposed  on  them; 

(2)  Be  equipped  with  a 
the  requirements  of  §  191JJ 
the  slope  is  more  than  20 
horiion'al  or  if  employee  ; 
more  than  4  feet  (1.2  m); 

(3)  Be  equipped  with  a  .lip  resistant 
surface: 

(4)  Be  properly  set  u red  and 
(,5)  Be  equipped  with  si  ie  boards  that 

are  at  least  6  inches  (15.2  :m)  high. 

§1918.25    LaiMers. 

|a)  There  shall  be  ef  leait 
{»i;(.-essjble  ladder  for  each 
in  a  hatch  However,  no  n 
such  ladders  are  required 
An  effective  means  of  gai 
handhold  shail  be  provid 
the  head  o'  each  vertical  ! 
(Uinnot  sene  this  purposi 

(b)  When  any  fixed  iadi 
ursafe.  the  emplover  sh;iT 
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ladder  and  prohibit  its  use  by 
employees. 

(cj  Where  portable  straight  ladders  are 
used,  they  shall  be  of  sufficient  length 
to  extend  36  inches  (.91  m)  above  the 
upper  landing  surface,  and  positively 
secured  or  held  against  shifting  or 
slipping.  When  conditions  are  such  that 
a  straight  ladder  cannot  be  used.  Jacob's 
ladders  meeting  the  requirements  of 
§  1918.22  may  be  used. 

(d)  When  6  inches  (1.5.2  cm)  or  more 
of  clearance  does  not  exist  in  hack  of 
ladder  rungs,  the  ladder  shall  be 
deemed  "unsafe"'  for  the  purpose  of  this 
se<:tion.  However,  for  vessels  built  prior 
to  December  .5,  1981,  the  ladder  shall  be 
deemed  "unsafe"  when  4  inches  (10  cm) 
or  more  of  clearonce  does  not  exist  in 
back  of  ladder  rungs.  Altemole  nieans  of 
access  (for  example,  a  portable  ladder) 
must  be  utilized. 

(e)  (1)  Where  access  to  or  from  a 
stowed  deckload  or  other  cargo  is 
needed  and  no  other  safe  me.ms  is 
available,  ladders  or  steps  of  adequaio 
strength  shall  be  furnished,  and 
positively  secured  or  held  agau^st 
shifting  or  slipping  w  hile  in  use.  Steps 
formed  by  the  cargo  itself  are  acceptable 
when  the  employer  demonstrates  that 
the  nature  of  the  cargo  and  the  tvpe  of 
stowage  provides  equi\  alent  safe  access. 

(2)  Where  portable  straight  ladders  are 
used  they  shall  be  of  sufficient  length  to 
extend  at  least  36  inches  (.92  m)  above 
the  upper  landing  surface.  ■ 

(f)  The  following  standards  for 
existing  manufactured  portable  ladders 
must  l)e  met: 

(1)  Rungs  of  manular.tured  portable 
ladders  obtained  before  [insert  effective 
date  of  the  Final  Rule)  shall  be  capuble 
of  supporting  a  200- pound  (890  N)  load 
without  deformation. 

(2)  Rungs  shall  be  eveniv  spaced  from 
9  to  16V.;  inches  (22.9  to  41.9  cm), 
center  to  center. 

(3)  Rungs  shall  be  continuous  . 
members  between  rails.  F.ach  rung  of  a 
double-rung  ladder  (two  side  rails  and 
a  center  rail)  shall  extend  the  full  width 
of  the  ladder. 

(4)  Width  between  side  rails  at  the 
base  of  the  ladder  shall  bt',  at  least  12 
inches  (30  cm)  for  ladders  10  feet  (.1.0.5 
m)or  less  in  overall  length,  and  shall 
increase  at  least  one-fourth  intJi  (0.6 
cm)  for  each  adJitionu)  2  feel  jO.61  m) 
of  ladder  length. 

tg)  Standards  for  inaniifacturfd 
portablt^  /odder.s.  Portable  manufactured 
ladders  obtained  efter  [insert  effwtive 
date  of  the  Final  Rule)  shall  bear 
identification  indicating  that  ihev  meet 
the  appropriate  ladder  consfn>»,t;on 
.requin'menfs  of  the  lollowing  slfiudards: 


0)  ANSI  A14  1-J990.  Safttv 
Requirements  for  Portable  Wood 
Ladders: 

(2)  ANSI  A14. 2-1990.  Safety 
Req\iirements  for  Portable  Metal 
ladders: 

(3)  ANSI  A14. 5-1992.  Safety 
Requirements  for  Portable  Reinforced 
Plastic  Ladders. 

(h)  Standards  for  job-mode  portr.t-t- 
hddars.  )ob-mado  ladders  shall: 

(1)  Have  a  minimum  and  ujiiforr;> 
distance  between  rungs  of  12  inches  iSi) 
cm)  center  to  (.enter: 

(2)  Be  capable  of  supporting  a  2  its- 
pound  (1100  N)  load  without 
deformation:  and 

(3)  Have  a  minimum  width  between 
side  rails  of  12  in(  hes  (30  cm)  for 
ladders  lo  ftet  (3  05  m)  or  less  ii»  hv.rsir.t 
Width  between  r.iils  shall  isicrecse  af 
least  one-fourth  inch  (0.6  cm)  for  tich 
additional  2  feet  (O.ijl  m)  of  Judder 
length. 

(U  Maintenance  and  inspirticr..  1 1) 
The  employer  shall  maintain  porT.ibie 
ladders  in  safe  condition  Ladders  with 
the  lollowing  defects  shall  not  be  used, 
and  shall  either  be  tagged  os  unL,s.-;b!e 
if  kept  on  board,  or  shall  be  removwf 
from  the  vessel: 

(i)  Broken,  spht  or  missmg  nmgs. 
cleats  or  steps; 

(li)  Broken  or  split  side  raiis: 
(iii)  MissMig  or  loose  bvi\\.  r>vets  or 
fastenings; 
(iv)  Defe«:tive  ropes;  or 
(v)  Any  other  structural  defut  J 
(2)  Ladders  shall  be  inspected  fo: 
defects  prior  to  each  day's  use.  ;.;id  uU^.r 
any  occurrence,  .such  as  a  fall.  whii;b 
(.ould  damage  the  ladder. 

(j)  Ladder  usage  (1)  Ladders  n*od(  bv 
fastening  rungs  or  devices. a<:ross  a 
single  rail  are  prohibited. 

(2)  Ladders  shall  not  be  used: 
li)  As  guvs,  braces  or  skids;  or 
(ii)  As  pralforms.  runways  or 

.scaffolds. 

(3)  Metal  and  v\  ire-reinforced  lC'dQi.^rs 
witl'i  wooden  side  rails  may  not  be  uv^tJ 
when  employees  on  the  ladder  miuh! 
come  into  contact  with  energized 
electrical  condu(.lors. 

(4)  Individual  sections  from  dif?ere-:f 
multi-sectional  ladders  or  two  or  more 
single  straight  ladders  shall  not  be  lied 
or  fastened  together  to  achieve 
additional  length. 

^^^)  Except  for  combination  ladders, 
self-supporting  ladders  shall  not  be  j,<.i.d 
as  single  .straight  ladders 

(6)  Unless  intended  for  cantilever 
opfimtion,  non-self-supporting  ladders 
shall  not  be  used  to  climb  above  the  top 
support  point. 

(7)  Laciders  shall  be  securely 
positioned  on  a  level  and  firm  base. 

(8)  Ladders  shall  be  fitted  with  •.Iq.- 
resistant  Ixises  or  lashed  in  p»a«  e  io 
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prcvf'nt  slipping  or  shifung  vvh'le  in 
use. 

Subpart  D— Working  Surfaces 

§  1918.31    Hatch  coverings. 

(j)  No  cargo,  dunnafjf^  or  oilier 
nialeriu!  shali  be  loaded  or  unlo<)df!(i  l)\ 
ir.pans  requiring  the  services  of 
fMiiployees  at  any  partially  opened 
intermediate  deck  unless  either  the 
hattii  at  that  deck  is  siifficientlv  covered 
or  an  adequate  landing  area  suitable  for 
the  prevaiiiug  conditions  exists.  Except, 
(hat  in  no  event  shall  such  work  be  dor.e 
^init^■;s  the  working  area  avinlabie  for 
such  employees  extends  for  a  distnni.e 
of  it)  feet  {.'1.05  m)  or  more  fore  and  aft 
I'Htd  iithwartships. 

(b)  Ciargo  shall  not  be  landed  in  or 
handled  over  a  covered  hat<.h  or  'twc-eii- 
(Im  k  unless  all  hatch  beams  are  in  jilace 
under  the  hitch  covers. 

|(  )  .Missing,  broken,  or  puoriv  titling 
liiuch  covers  that  would  leojiardizt  the 
safety  of  employees  shall  be  repo.-;ed  at 
once  to  the  officer  in  charge  of  the 
ves.sel  Pending  replacenieiit  or  repairs 
!)y  the  ve.ssel.  work  shall  :u)t  Of 
perforniod  in  the  section  contaiiiii^  the 
uiisafe  i:overs  or  in  adjacent  sectioiis 
iifdess  the  flooring  is  made  sate 

(d)  Hatch  covers  and  hat<:h  beains  not 
i;f  iiniforin  si/e  shall  be  piacfni  onK  in 
ih.e  hatch,  deck,  and  section  in  w.Mi.ii 
they  tit  properiv. 

t  •)  Small  trimming  hatches  localt d  in 
iriiermediate  decks  shall  be  secairt-lv 
cr)\('red  or  guarded  while  work  is 
proireeding  in  the  hatch  in  which  f!;ev 
ar<;  localtjd.  urdess  thev  arr-  ac  luallv  i;i 
lis*' 

§  1918.32    Stowed  cargo  and  temporary 
landing  suriaces. 

ia)  i'emporary  surfai.es  on  wlji(.ii 
I'o.ids  aiH  tu  be  landed  shail  b<'  of 
sufficient  size  and  strengtli  to  o'-riuit 
fUipioyees  to  Vvork  safely. 

(b)  U'h'in  the  edge  of  a  halt  h  sci.tiun 
or  ol  stowed  cargo  fexclud  i>^ 
intermodal  freight  contauMTsj  is  n.ore 
tiuui  K  feet  (2.4  m)  high  and  so  e\pf)se(l 
that  it  exposes  an  employ<H'  to  ^all 
hazards,  the  edge  shail  be  guarded  b.-  ;i 
vertical  safety  net.  or  other  means 
providing  equal  protection,  to  prevent 
an  employee  from  failiiig.  When  the 
employer  can  demonstrate  tJja!  vertic.d 
ne's  or  other  equally  eftectivt'  mia:vs  of 
guarding  cannot  be  mcd  d.ie  lo  Mic  t-  {)e 
of  cargo,  cargo  stowage,  or  ol!:er 
(irciun.stajices.  a  trapeze  net  <[::>.\\  be 
rigged  at  ttie  top  edge  oft.'ie  elevai:on 
or  other  means  shall  be  taken  to  prevent 
iJiicry  if  an  employee  fall.s.  .Saletv  net 
>vst<"ns  and  their  u.se  siial!  cuinpiv  with 
■  ■'■  apf.Topriate  provisions  of  thi- 
.\.iierican  National  Standard  for 


Persor.ne!  and  Debris  Nets  (ANSI 
Alt).  11-1989). 

(c)  When  two  gangs  are  working  in  the 
same  hatch  on  different  levels,  a  safety 
net  shall  be  rigged  and  securely  fastened 
so  as  to  prevent  employees  or  cargo 
from  falling. 

§1918.33    Deck  leads. 

(a)  Fmployees  shall  not  be  permitted 
•o  pa.ss  over  or  around  deck  loads  unless 
there  is  a  safe  pas.sage. 

(h)  Signaljiersons  .shall  not  be 
peniiitted  to  walk  over  deck  loads  from 
rail  to  coaming  unless  there  is  a  safe 
passag*;.  11  it  is  nei.essary  to  stand  or 
w.iik  at  the  outboard  or  inboard  edge  of 
the  deck  load  having  less  tlian  24  inches 
(  ol  can)  of  buKvark.  rail,  coaming,  or 
other  proteinion  exists,  any 
sign.ilpersons  sliai!  be  provided  with  an 
equivalent  means  of  protection  .'.gainst 
tailing  from  the  deck  load. 


§1918.34    Other  decks. 

(aj  Cargo  sh.'dl  not  be  worked  on 
decks  tiiat  were;  not  designe'i  to  supjjort 
the  load  being  wor.ked. 

{b,l  r.raied  dt,H:ks  shall  be  (irojicrlv 
plac  eii.  supported.  maiiUained  and 
design. 'd  to  support  workers. 

§1918.35    Open  hatches. 

C)peii  ueuiherdeik  holci^es  around 
which  emjiloyees  inu.-;t  work,  which  are 
not  pnMei  ted  t.,  a  height  of  1^4  inches 
(fil  nil)  by  coumings.  shall  ho  guarded 
t/y  taut  lines  or  barricades  .-t  a  height  of 
:ti>  to  42  inch'js  (92  lo  1.07  m)  above  the 
de{.k.  e \i:ept  on  the  side  on  whi<.h  cargo 
is  being  worked.  .\n\  portable 
stanchions  or  uprights  u.sed  shall  U/  >>•, 
supported  or  secured  as  to  pre\ent 
accidental  dislodgeineUt. 

§  1913.36    Weather  deck  rails. 

Kemovible  ueuth.er  dw:k  rails  sh.;!!  b. 
kept  in  place  except  when  carg n 
oper.itions  require  theiii  'o  l.e  removed, 
in  which  case  they  shall  be  replaced  as 
st)on  a-.  siuJi  cargo  operations  are 
roiii|>lfted. 

§1918.37    Barges. 

(a)  Walking  >^hail  be  prohibited  along 
I  he  sides  of  covered  light;irs  or  barges 
'.vi'h  coamings  orc'irgo  more  than  5  fi^.-t 
( 1  '>  ml  higl;  e.nle.ss  a  :)-foot  (.91  ml  clear 
\'.;:ikwav  or  a  J.-al)  rail  or  taut  har.<lline 
is  ;)ro\idefi. 

(b)  Walking  or  working  shall  be 
prohibited  on  the  deiks  of  l.iarge.s  io  be 
load^•d  ufdess  tli»:  w.'ilking  or  working 
siiihn  es  fiave  been  delfTmined  by  visual 
inspei  tion  to  be  sound  .structurally  and 
maii::ain*'d  properly.  If  in  the  course  of 
di.scharging  a  lian^e  and  an  uiisounrl 
dei  k  surfa!:e  is  discovered,  work  shall 
fie  tfiscontiniied  and  shall  not  be 


resumed  until  means  have  lieen  taken  to 
ensure  a  safe  work  surftK:e. 

§1918.38    l.og  rafts. 

(See  also  S  1918.88.) 

When  an  employee  is  working  logs 
out  of  the  water,  walking  sticks  -'  (safety 
sticks)  shall  be  provided  as  follows: 

(a)  They  shall  be  planked  and  he  no 
less  than  24  inches  (60.9  cm)  widi;; 

(b)  They  shall  extend  along  the  entire 
length  of  all  rafts  on  the  offshore  side  of 
the  vessel,  and  to  the  means  of  access 
lo  the  log  raft(s);  and 

(c)  They  shall  be  buoyant  enough  to 
keej)  the  walking  surface  above  the 
waterline  when  employees  are  \\alki!ig 
on  them. 

Subpart  E — Opening  and  Closing 
Hatches 


§1918.41    Coaming  clearances. 

(a)  Wratiwr  deck.  If  a  deck  load  f-iuch 
as  lumber  or  other  .smooth  sided  deck 
cargo)  over  ^  feet  (1.,'5  m)  high  is  slowed 
within  ,1  feet  (.91  m)  of  the  hate  h 
coaming  and  employees  handling  hatch 
beams  and  hatch  covers  are  not 
prcrtected  by  a  coaming  at  least  24'inih 
(.0!  m)  high,  a  taut  handline  shall  be 
providfd  along  the  side  of  the  deckload. 
The  reiiuirements  of  S  1918  rKI  are  not 
intended  toaprdv  in  this  situation. 

(I))  Intcmu-dlatf  deck.  (1)  Tiiere  shall 
be  a  3  loot  (.91  m)  working  sp.at  e 
fietv.-i't;n  the  slowed  cargo  and  l!ie 
f;oau'ing  at  both  sides  and  at  ore  ►-nd  of 
the  halclies  with  alhwartship  fnth 
beams,  and  at  both  ends  of  tho.s<- 
hatches  with  fore  and  aft  hat.-h  beams, 
before  uUerinedia'e  deck  hatch  covf^rs 
and  hatch  Iwams  are  removed  or 
repla<;ed  bv  emplovees. 

(2)  The  ,'i  fool  (.91  m)  clearance 
re(|tiired  by  paragraph  (b)(i)  <.f  this 
section  is  not  required  on  the  f.oveied 
portion  of  a  partially  open  hatch,  nor  is 
it  riHjuired  wluii  lower  de(  ks  have  bem 
niled  to  hatch  bMsm  height  with  cargo 
of  such  a  nature  as  to  provide  a  s.ife 
surface  npon  which  emplove"s  f;;,'v 
work: 

(:]l  for  purpcsfs  of  pnragr.ipfi  i|,)(i.i  ot 
this  Mr(  tion,  titled  gratings  which  are  in 
good  cfinditioii  shall  be  considt^reci  n 
part  of  the  det.king  when  properly 
placed  within  'he  .3  foot  (.91  m)  ,:rea. 

((.)  C.inb  rails  or  taut  !:andline%  d.all 
be  provided  for  the  protedion  ti 
employees  handling  liatch  !.'e:;!"r^il 
hatch  covers,  when  bulkheads.  !c^'  rs, 
rt'elercompar'nients  or  large  span;  parts 
are  uii.hin  3  feet  (91  m)  of  the  coaming. 


•  .^  •  w.iJlk  ::f;  s'.,  V  is  two  li.jj-.  >  l;,-il  .,i 
K'.hi'Tv  i:,i'  vHi  uri'ii  ;iij!.;ttifr  \v-!ti  t\\r)  or  \*:ri-c  i  injiU 
firiiilj  .if.ii.hcil  <<n  tup  ihdl  sfni-s  ,i*  .<  :1iMt;:ii; 
\v.i.k.:P!<  .nut  WTfki:!);  siirldi  i-.ind  tti.il  is  hm-iI  isi  ;!«• 
liMii,! xnf  iipijsi.r.iii  vi'vse.'s  !nii:i  Jin-  w  ii.-r 
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Id)  This  section  does  no 
halr.hes  which  are  opened 
hydraulic  or  other  mech 
However,  in  all  cases  in  w 
foot  (.91  m)  clearance  doe; 
means  shall  be  taken  lo  p 
t  argo  which  is  likely  to  sh 
falling  into  the  hold. 
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§1918.42 
bridles. 

(a)  Hatch  beam  and 
shall  be: 

(1)  long  enough  to  easiK 
holes,  rings,  or  other  Hftin 
on  the  hatch  beams  and 

(2)  of  adequate  strength 
the  load;  and 

(3)  properly  maintained 
covering  or  blunting  of  pre 
in  wire  rope  splices. 

(b)  Bridles  for  lifting  ha 
shall  be  equipped  with  t 
shackles,  or  hooks,  or  othe 
such  design  that  they  can 
accidentally  dislodged  fr 
beams  w  ith  which  they  are 
other  than  those  herein  d 
be  used  only  when  they  an 
the  standing  part  of  the  brii 
when  used,  shall  be  at  leas 
cm)  longer  than  twice  the  \ 
diameter  of  the  holes  info  \ 
are  placed. 

Ic)  Bridles  used  for  liftin 
and  plugs  shall  have  the  n 
required  by  the  design  of 
plug,  and  all  legs  shall  be 
any  use  of  a  bridle  requires 
the  number  of  legs  provide 
shall  be  hung  on  the  hook  ( 
otherwise  prevented  from  s 

Id)  At  least  two  legs  of  al 
and  pontoon  bridles  shall 
with  a  fibre  lanyard  at  least 
m)  long  and  in  good  condit 
bridle  end  of  the  lanyard  s 
chain  or  wire 


pom  oon  bridles 


es, 

devices  of 

become 

the  hatch 

used.  Hooks 
Ttbed  may 
hooked  into 
le.  Toggles, 
1  inch  \2.^ 

)ngesl 
hich  thev 


§1918.43 
covers. 


Handling  hatch  be  ims  and 


'B 


Parag-'aphs  (0(2),  fg).  and 
section  apply  only  to  foldi 
hinged  metal  hatch  covers 
hatch  covers  handled  bv  c 

(a)  (1)  When  hatch  cover< 
are  stowed  on  the  weather 
of  batches,  they  shall  be 
stable  piles  not  closer  than 
from  the  hatch  coaming  exc 
on  the  working  side  of  the 
are  spread  one  high  befw 
and  bulwark  with  no  space 
them  and  with  not  less  thar 
height  of  hatch  coaming  m.i 
Under  no  circumstances  sh 
(  o\  ers  or  pontoons  be  stack 
than  the  hatch  coaming  or 
the  working  side  of  the  hat 
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(2)  On  seagoing  vessels,  hatch  boards 
or  similar  covers  removed  from  the 
hatch  beams  in  a  section  of  partially 
opened  hatch  during  cargo  handling, 
cleaning  or  other  operations,  shall  not 
be  stowed  on  those  left  in  place  within 
that  section. 

(b)  Hatch  beams  shall  be  laid  on  their 
sides,  or  stood  on  edge  close  together 
and  lashed.  Except  that:  This  paragraph 
(b)  shall  not  apply  in  cases  where  hatch 
beams  are  of  such  design  that: 

(1)  The  width  of  the  flange  is  .50 
percent  or  more  of  the  height  of  the  web; 
and 

(2)  The  flange  rests  flat  on  the  deck 
when  the  hatch  beam  is  stood  upright, 

Ic)  Strongbacks,  hatch  covers,  and 
pontoons  removed  from  hatch  openings 
and  placed  on  the  weather  deck  shall 
not  obstruct  clear  fore  and  aft  or 
coaming  to  bulwark  passagewavs  and 
shall  be  lashed  or  otherwise  secured  to 
prevent  accidental  disiodgement. 
Dunnage  or  other  suitable  material  shall 
be  placed  under  each  tier,  to  prevent 
strongbacks  and  hatch  covers  from 
sliding,  when  stowed  on  steel  decks. 

(d)  Hatch  covers  unshipped  in  an 
intermediate  deck  shall  be  placed  at 
least  3  feet  (.91  m)  from  the  coaming  or 
they  shall  be  removed  to  another  deck. 
Strongbacks  unshipped  in  an 
intermediate  deck  shall  not  be  placed 
closer  than  6  inches  (1S.2  cm)  from  the 
coaming,  and  if  placed  closer  than  3  feet 
1.91  m).  they  shall  be  secured  so  that 
they  cannot  be  tipped  or  dragged  into  a 
lower  compartment.  If  such  placement 
or  securement  is  not  possible, 
strongbacks  shall  be  removed  to  another 
deck. 

(e)  Any  hatch  beam  or  pontoon  left  in 
place  adjacent  to  an  open  hatch  section 
being  worked  shall  be  locked  or 
otherwise  secured,  so  that  it  cannot  be 
accidently  displaced.  All  portable, 
manually  handled  hatch  covers, 
including  those  bound  together  lo  make 
a  larger  cover,  shall  be  removed  from 
any  working  section,  and  adjacent 
sections,  unless  securely  lashed. 

(f)  (1)  The  roller  hatch  beam  at  the 
edge  of  the  open  section  of  the  hatch 
shall  be  lashed  or  pinned  back  so  that 
it  cannot  be  moved  toward  the  open 
section. 

(2)  Rolling,  sectional  or  telescopic 
hatch  covers  of  barges  which  open  in  a 
fore  and  aft  direction  shall  be  secured 
while  in  the  open  position  against 
unintentional  movement. 

(g)  Hinged  or  folding  hatch  covers 
normally  stowed  in  an  approximately 
vertical  position  shall  be  positively 
secured  when  in  the  upright  position, 
unless  the  design  of  the  system 
otherwise  prohibits  unintention.il 
movement. 


(h)  Hatches  shall  not  be  opened  cr 
closed  while  employees  are  in  the 
square  of  the  hatch  below. 

(i)  All  unsecured  materials  such  r>s 
dunnage,  lashings,  twist-locks,  or 
stacking  cones  shall  be  removed  fror.i 
the  hatch  cover  before  the  hatch  cover 
is  moved. 

(j)  When  3  hatch  is  to  be  covered, 
hatch  covers  or  night  tents  shall  be 
u.sed.  Any  covering  which  on'y  paninlly 
covers  the  hatch,  such  as  alten-iSte  hatch 
covers  or  .strips  of  dunnage,  shall  not  he 
covered  by  a  tarpaulin.  Except  that:  A 
tarpaulin  may  be  used  lo  cover  an  open 
or  partially  open  hatch  in  order  to 
reduce  dust  emissions  during  bulk  ca.'-go 
loading  operations,  provided  iha! 
employees  are  prevented  from  walking 
on  top  of  the  tarpaulin. 

Subpart  F— Vessel's  Cargo  Handling 
Gear 

§1918.51    General  requlremerits. 
(See  also  §1918.11). 

(a)  Neither  the  safe  working  lo&d  fis 
specified  in  the  cargo  gear  certification 
papers,  nor  any  safe  working  locd 
marked  on  the  booms,  shall  be 
exceeded.  Any  limitations  impost  d  by 
the  certificating  authority  shall  be 
adhered  to. 

(b)  All  components  of  cargo  hanrilint: 
gear,  including  tent  gantHnes  and 
associated  rigging,  shall  be  inspected  bv 
the  employer  or  by  a  designated 
representative  of  the  employer  before 
each  use  and  at  intervals  during  use 
Any  gear  which  is  found  to  be  iinsafe 
shall  not  be  used  until  it  is  made  safe. 

(c)  The  following  limitations  shall 
apply  to  the  use  of  wire  rope  as  a  pgrt 
of  the  ship's  cargo  handling  gear: 

(1)  Eye  splices  in  wire  ropes  shall 
have  at  least  three  tucks  with  a  w  ho-e 
strand  of  the  rope  and  two  tucks  with 
one-half  of  the  wire  cut  from  each 
strand.  Other  forms  of  splices  or 
connections  which  provide  the  same 
level  of  safety  may  be  used: 

|2)  Except  for  eye  splices  in  the  ends 
of  wires,  each  wire  rope  used  m  hoisting 
or  lowering,  in  guying  derricks  or  as  a 
topping  lift,  preventer,  segment  of  a 
multi-part  preventer,  or  pendant,  shall 
consist  of  one  continuous  piece  without 
knot  or  splice;  and 

(3)  Wire  rope  or  wire  rope  slings 
exhibiting  any  of  the  conditions 
specified  in  §  1918.62(b)|4)  |i)  through 
(vi)  shall  not  be  used. 

(d)  Natural  and  synthetic  fibre  rope 
slings  exhibiting  any  of  the  conditions 
specified  in  §  1918.62(e)  (1)  t.hrough  (7) 
shall  not  be  used. 

(e)  Synthetic  web  slings  exhibiting 
anv  of  the  conditions  specified  in 

ts  l'918.62(g)(2)  (i)  through  |v)  sh.iH  r.oi 
be  used. 
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(f)  Chains,  including  slings,  exhibiting 
any  of  the  conditions  specified  in 
§  1918.62(h)(3)(iii).  (iv),  and  (h)(6)  shall 
not  be  used. 

§  1918.52    Specific  requirements. 

(a)  Preventers.  (1)  When  preventers 
are  used  they  shall  be  of  sufficient 
strength  for  the  intended  purpose  and 
secured  to  the  head  of  the  boom 
independent  of  working  guys  except 
when,  in  the  case  of  cast  fittings,  the 
strength  of  the  fitting  exceeds  the  total 
strength  of  all  lines  secured  to  it.  Any 
tails,  fittings,  or  other  means  of  making 
the  preventers  fast  on  deck  shall  provide 
strength  equal  to  that  of  the  preventer 
itself. 

(2)  Wire  rope  clips  or  knots  shall  not 
be  used  to  form  eyes  in.  nor  to  join 
sections  of.  preventer  guys. 

(b)  Stoppers.  (1)  When  used,  chain 
topping  lift  stoppers  shall  be  in  good 
condition,  equipped  with  fibre  tails,  and 
of  a  length  to  allow  not  fewer  than  three 
half-hitches  in  the  chain. 

(2)  When  used,  chain  stoppers  shall 
be  shackled  or  otherwise  secured  in 
such  a  manner  that  their  links  are  not 
bent  by  being  passed  around  fittings. 
The  point  of  attachment  shall  be  of 
sufficient  strength  and  so  located  that 
the  stoppers  are  in  line  with  the  normal 
topping  lift  lead  at  the  time  the  stopper 
is  applied. 

(3)  When  used,  patent  stoppers  of  the 
clamp  type  shall  be  suited  to  the  size  of 
the  rope  used.  Clamps  shall  be  in  good 
condition  and  free  of  paint  and  dirt 
which  would  prevent  their  being  drawn 
tight. 

(c)  Falls.  (1)  The  end  of  the  winch  fall 
shall  be  secured  to  the  drum  by  clamps. 
U-bolts,  shackles,  or  some  other  equally 
strong  method.  Fibre  rope  fastenings 
shall  not  be  used. 

(2)  Winch  falls  shall  not  be  used  with 
fewer  than  three  turns  on  the  winch 
drum. 

(3)  Eyes  in  the  ends  of  wire  rope  cargo 
falls  shall  not  be  formed  by  knots  and. 
in  single  part  falls,  shall  not  be  formed 
by  wire  rope  clips. 

(4)  When  the  design  of  the  winch 
permits,  the  fall  shall  be  so  wound  on 
the  drum  so  that  the  cargo  hook  rises 
when  the  winch  control  lever  is  pulled 
back  and  lowers  when  the  lever  is 
pushed  forward. 

(d)  Heel  blocks.  (1)  When  an 
employee  works  in  the  bight  formed  by 
the  heel  block,  a  preventer  of  at  least 
three  quarter  inch  (1.9  cm)  diameter 
wire  rope  shall  be  securely  rigged,  or 
equally  effective  means  shall  be  taken, 
to  hold  the  block  and  fall  in  the  event 
that  the  heel  block  attachments  fail. 
Where  physical  limitations  prohibit  the 
fitting  of  a  wire  rope  preventer  of  the 


required  size,  two  turns  of  one-half  inch 
(1.3  cm)  diameter  wire  rope  shall  be 
sufficient. 

(2)  If  the  heel  block  is  not  so  rigged 
as  to  prevent  its  falling  when  not  under 
strain,  it  shall  be  secured  tof^revent 
alternate  raising  and  dropping  of  the 
block.  Except  that:  This  requirement 
shall  not  apply  when  the  heel  block  is    ' 
so  located  as  to  be  at  least  10  feet  (3.0 
m)  above  the  deck  when  at  its  lowest 
point. 

(e)  Coaming  rollers.  Portable  coaming 
rollers  shall  be  secured  by  wire 
preventers  in  addition  to  the  regular 
coaming  clamps. 

(0  Cargo  hooks.  Cargo  hooks  shall  be  "'^ 
as  close  to  the  junction  of  the  falls  as  the 
assembly  permits,  but  in  no  case  farther 
than  2  feet  (.61  m)  from  it.  Except,  that 
this  provision  shall  not  apply  when  the 
construction  of  the  vessel  and  the 
operation  in  progress  are  such  that  fall 
angles  in  excess  of  120  degrees  do  not 
normally  occur.  Overhaul  chains  shall 
not  be  shortened  by  bolting  or  knotting. 


hoisting  or  loweri|£.  is  not  0|Hrating 
properly.  Employes  shall  not  he 
permitted  to  tamper  with  or  adjust 
control  sy.stems. 

(k)  When  winches  are  left  unattended, 
control  levers  shall  be  placed  in  the 
neutral  position  and  the  power  shall  bi; 
shut  off  or  c:ontrol  levers  shall  be  locked 
at  the  winch  or  the  operating  controls. 


§1918.53    Cargo  winches. 

(a)  Moving  parts  of  winches  or  other 
deck  machinery  shall  be  guarded. 

(b)  Winches  shall  not  be  used  if  ' 
control  levers  operate  with  excessive 
friction  or  excessive  play. 

(c)  Double  gear  winches  or  other 
winches  equipped  with  a  clutch  shall 
not  be  used  unless  a  positive  means  of 
locking  the  gear  shift  is  provided. 

(d)  There  shall  be  no  load  other  than 
the  fall  and  cargo  hook  assembly  on  the 
winch  when  changing  gears  on  a  two 
gear  winch. 

(e)  Any  defect  or  malfunction  '^f 
winches  that  affects  safety  shall  be 
reported  immediately  to  the  officer  in 
charge  of  the  vessel,  and  the  winch  shall 
not  be  used  until  the  defect  or 
malfunction  is  corrected. 

(f)  Temporary  seats  and  shelters  for 
winch  drivers  which  create  a  hazard  to 
the  winch  operator  or  other  employees 
shall  not  be  used. 

(g)  Except  for  short  handles  on  wheel 
type  controls,  winch  drivers  shall  not  be 
permitted  to  use  winch  control 
extension  levers  unless  they  are 
provided  by  either  the  ship  or  the 
employer.  Such  levers  shall  be  of 
adequate  strength  and  securely  fastened 
with  metal  connections  at  the  fulcrum 
and  at  the  permanent  control  lever. 

(h)  Extension  control  levers  which 
tend  to  fall  of  their  own  weight  shall  be 
counterbalanced. 

(i)  Winch  brakes  shall  be  monitored 
for  performance.  If  winch  brakes  are 
unable  to  hold  the  load,  the  winch  shall 
not  be  used. 

(j)  Winches  shall  not  be  used  when 
one  or  more  control  points,  either 


§1918.54    Rigging  gear. 

(a)  Guy  and  preventer  placement. 
Each  guy  or  preventer  shall  be  placed  so 
as  to  prevent  it  from  making  contact 
with  any  other  guy,  preventer,  or  stay. 

(b)  Guys.  When  alternate  positions  for 
securing  guys  are  provided,  the  guys 
shall  be  so  placed  as  to  produce  a 
minimum  stress  without  permitting  the 
boom  to  jackknife. 

(c)  Boom  placement.  The  head  of  the 
midship  boom  shall  bo  spotted  no 
farther  outboard  of  the  coaming  than  is 
necessary  for  control  of  the  load. 

(d)  Preventers.  (1)  Preventers  shall  be 
properly  secured  to  suitable  fittings, 
other  than  those  to  which  the  guys  are 
secured,  and  shall  be  as  nearly  parallel 
to  the  guys  as  available  fittings  permit. 

(2)  Unless  the  cleat  is  also  a  chock 
and  the  hauling  part  is  led  through  the 
chock  opening,  the  leads  of  preventers  g 
to  cleats  shall  be  such  that  the  direction 
of  the  line  pull  of  the  preventer  is  as 
nearly  as  possible  parallel  to  the  plane 
of  the  surface  on  which  the  cleat  is 
mounted. 

(3)  Guys  and  as,soc;iatod  preventers 
shall  be  adjusted  so  as  to  share  the  load 
as  equally  as  practicable  where  cargo 
operations  are  being  conducted  by 
burtoning.  Except,  that  where  guys  are 
designed  and  intended  for  trimming 
purposes  only,  and  the  preventer  is 
intended  lo  perform  the  function  of  the 
guy,  the  guy  shall  be  left  slack. 

(e)  Cargo  falls.  Cargo  falls  under  load 
shall  not  be  permitted  to  chafe  on  any 
standing  or  other  running  rigging. 
Exception:  Rigging  shall  not  be 
construed  lo  mean  hatch  coamings  or 
other  similar  structural  parts  of  the 
vessel. 

(f)  Bull  u/re.  (1)  Where  a  bull  wire  is 
taken  lo  a  gypsy  head  for  the  purpose 
of  lowering  or  topping  a  boom,  the  bull 
wire  shall  be  secured  to  the  gypsy  head 
by  shackle  or  other  equally  strong 
method.  Securing  by  fibre  rope  fastening 
will  not  be  acceptable  in  meeting  this 
requirement. 

(2)  When,  in  lowering  or  topping  a 
boom,  it  is  not  possible  lo  secure  the 
bullwire  to  the  gyp.sy  head,  or  when  the 
topping  lift  iLself  is  taken  lo  the  gvp.sy 
head,  multiple  turns,  of  at  least  five 
shall  be  used. 

(g)  Trimming  and  deckloads.  When 
deck  loads  extend  above  the  rail  and 
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§  1918.55    Cranes 

(See  also  ^191H.n) 

The  following  requirenn|T 
apply  to  the  u.se  of  cranes 
of  a  ve.ssel's  permaiient  eq 

(a)  Dffects.  Cranes  with 
known  du.^pct  that  affects  .< 
shall  not  be  used.  Defects 
reported  immediately  to  th 
(  h.irge  of  the  ves.sel. 

(h)  OpTotors  station.  (1 
visibility  shall  bo  maintain 
the  cabs  glass  (orequivaiei 
with  broken.  cra^.ked,  or  .sj 
(orequivalei'.tj  that  impair 
visibility  shall  net  be  u.sed. 

[2)  Clothing,  tools  and  e(^ 
shall  be  so  «;'ored  as  to  not 
access,  o^t-aiion  or  the  optfrat 

(c)  Cargo  operations.  ( 1 ) 
areas  wilhin  the  swing  radi 
body  of  a  revolving  crane  o 
(ravel  of  a  .shipboard  gantry 
be  physically  guarded  duri 
to  prever.t  an  employee  fro 
caught  between  the  body  of 
and  any  fixed  structure,  or 
parts  of  the  crane. 

(2)  Limit  switch  bypass  S' 
he  secured  during  all  cargo 
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least  three  full  turns  of  rope 
remain  on  ungrooved  dru.m 
full  turns  on  grooved  drur:i: 

(4)  Crane  brakes  shall  be 
for  performance.  If  cra.^e 
unable  to  hold  the  load,  tlie 
not  be  used. 

(5)  Cranes  shall  not  be  u 
levers  operate  with  exc  e.-^siv 
excessive  ;   jy. 

(fi)  When  cranes  are  equ 
rower  down  capability 
no  free  fall  of  the  gear  when 
attacheil. 

(7)  When  two  or  more  crai 
load  in  unison,  a  designated 
shall  direct  the  operation  an 
personnel  in  positioning,  ri 
gear  and  movements  to  be  r 

(d)  Unattendfrd  cranes.  W 
are  left  unattended  between 
periods.  §1918.fifi(b)f4)(i)th 
.shall  apply. 
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Subpart  G — Ccrgo  Hardlinr  Gear  and 
Equipment  Other  Than  Shi^s  Gear 

§  1918.61    General. 

(a)  Employer  provided  gea 
inspection.  All  gear  and  eqiii  jment 
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provided  by  the  employer  shall  be 
inspected  by  the  employer  or  designated 
person  before  each  use  and,  when 
necessary,  at  intervals  during  its  use,  to 
ensure  that  it  is  safe.  Any  gear  which  is 
found  upon  such  inspection  to  be 
unsafe  shall  not  be  used  until  it  is  made 
safe. 

(b)  Safe  working  load.  {!)  The  safe 
working  load  of  gear  as  specified  in 

§1?  1918.B1  through  1918.66  shall  not  he 
exceeded. 

(2)  All  cargo  handling  gear  provided 
by  the  employer  with  a  safe  working 
load  greater  than  5  short  Ions  (10,000 
.  lbs.  or  4540  kg.)  shall  have  its  safe 
working  load  plainly  marked  on  it. 

(c)  Gear  nvioht  niariiings.  The  weight 
shall  be  plainly  marked  on  any  article 
of  stevedoring  gear  hoisted  by  ship's 
gear  and  weigliing  in  exce.ss  of  2.000  lbs 
(908  kg). 

(d)  Certification.  The  employer  shall 
not  use  any  material  handling  device 
listed  in  paragraph  (0  of  this  section 
until  it  has  been  a.sccrtained  that  the 
device  has  been  cerlillcated.  as 
evidenced  by  current  and  valid 
documents  atte.-iting  to  compliance  with 
the  requirements  of  paragraph  (e)  of  this 
section. 

(e)  Certification  procednres.  The 
certifications  required  by  this  section 
shall  be  performed  in  accordance  with 
part  1919  of  this  chapter,  by  persons 
then  currently  accredited  by  OSHA  as 
provided  in  that  part. 

(0  Special  gear.  (1)  Special 
stevedoring  gear  provided  by  the 
employer,  the  strength  of  which 
depends  upon  components  ether  than 
commonly  used  stock  items  such  as 
shackles,  ropes,  or  chains,  that  has  been 
purchased  or  fabricated  after  [insert  date 
90  days  after  publication  of  Final  Rulol. 
and  has  a  Safe  Working  Load  (SWL) 
greater  than  5  short  tons  (10,000  lbs  or 
4.540  kg.)  shall  be  inspected  and  tested 
as  a  unit  in  accordance  with  the 
following  table  before  initiallv  being  put 
into  use: 


Sate  working  load 

proof  load 

Up  to  20  short  tons 

25  percent  in  excess. 

(18.1  metnc  tons). 

Over  20  to  50  stiorl 

5  short  tons  in  ex- 

tons (18.1  to  45.3 

cess. 

metric  tons). 

Over  50  stiort  tons 

10  percem  m  excess. 

(45.3  metric  tons). 

(2)  Special  stevedoring  gear  provided 
by  the  employer,  the  strength  of  which 
depends  upon  components  other  than 
commonly  used  stock  items  such  as 
shackles,  ropes,  or  chains,  with  a  SWL 
of  5  short  tons  (10.000  or  4540  kg.)  or 
less  shall  be  inspected  and  tested  as  a 
unit  in  accordance  with  this  section  or 


by  a  designated  person,  in  accordance; 
with  the  table  in  §  1918.61(f)(1)  bt^fore 
initially  being  put  into  use. 

(g)  Every  spreader  not  a  part  of  .ships 
gear  and  u.sed  for  handling  intermodal 
containers  that  has  been  purc:hased  or 
fabricated  after  [insert  date  90  day.s  after 
publication  of  Final  Rule)  shall  be 
inspected  and  tested  to  a  proof  load 
equal  to  25  percent  in  excess  of  its  rated 
capacity  before  being  put  into  use.  In 
addition,  any  spreader  that  suffers 
damage  necessitating  structural  repair 
shall  he  inspected  and  retested  after 
repair  and  before  being  rfturned  to 
service. 

(h)  Ali  car-Jo  handling  gear  covered  by 
this  .section  with  a  SWL  greater  than  5 
short  tons  (10,000  lbs.  or  4540  kg.)  shall  • 
be  proof  load  tested  in  accordance  wuh 
the  chart  in  paragraph  (f)  of  this  section 
every  four  years  in  accordance  with 
paragrar  hs  (d)  and  (e)  of  this  section  or 
by  a  designated  person. 

(i)  Certificates  attesting  to  the  required 
tests  shall  be  available  for  inspe<-.tion. 

§1918.62    Misceiianeousauxiilarygear. 

(i)  Routine  inspection.  (1)  At  the 
completion  of  each  u.se,  loose  gear  siK.h 
as  slings,  chains,  bridles  blocks  and 
hooks  shall  be  so  placed  as  to  avoid 
danioge  to  the  gear.  Loose  gear  shall  be 
inspected  and  any  defect.^  corrected 
before  reuse. 

(2)  Defective  gear  shall  not  be  used. 
Distorted  hooks,  shackles  or  similar  gear 
shall  be  discarded. 

(b)  U7re  rope  and  wire  rope  slings  (1) 
The  employer  shall  ascertain  and  adhere 
to  the  load  ratings  indicated  on  the 
ves.sels  wire  rope  certificates  for  all 
wire  rope  and  wire  rope  slings 
comprising  part  of  ship'.s  gear. 

(2)  The  employer  shall  adhere  to  the 
manufacturer's  recommended  ratings  for 
wire  rope  and  wire  rope  slings  provided 
for  use  aboard  ship,  and  shall  have  such 
ratings  available  for  inspeilion.  When 
the  manufacturer  is  unable  to  supply 
such  ratings,  the  employer  shall  u.se' 
tables  for  wire  rope  and  wire  rope  slings 
found  in  Appendix  II  to  this  pan.  A 
design  safety  factor  of  at  least  five  shall 
he  maintained  for  the  common  sizes  of 
running  wire  used  as  falls  in  pun;ha.scs, 
or  in  such  u.ses  as  light  load  slings. 

(3)  Wire  rope  with  a  safety  factor  of 
less  than  five  may  be  used  only  as 
follows: 

(i)  In  specialized  equipment,  su«.h  a.s. 
but  not  limited  to.  cranes  designed  to  be 
used  with  lesser  wire  rope  safety  factors: 

(ii)  In  accordance  with  design  factors 
in  standing  rigging  applications;  or 

(iii)  For  heavy  lifts  or  other  purposes 
for  which  a  safety  factor  of  five  is  not 
feasible  and  for  which  the  employer  can 
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demonstrate  that  equivalent  .safety  is 
ensured. 

(4)  Wire  rope  or  wire  rope  slings 
provided  by  the  employer  and  having 
any  of  the  following  conditions  shall  not 
be  u.sed: 

(i)  Ten  randomly  distributed  broken 
wires  in  one  rope  lay  or  three  or  more 
broken  wires  in  one  strand  in  one  rope 
lay; 

(ii)  Kinking,  crushing,  bird  caging  or 
other  damage  resulting  in  distortion  of 
the  wire  rope  structure; 

(iii)  Evidence  of  heat  damage: 

(iv)  Excessive  wear  or  corrosion, 
deformation  or  other  defect  in  the  wire 
or  attachments,  including  cracks  in 
attachments; 

(v)  Any  indication  of  strand  or  wire 
sliopage  in  end  attachments;  or 

(vi)  More  than  one  broken  wire  in  the 
close  vicinity  of  a  .socket  or  swaged 
fitting. 

(5)  Protniding  ends  of  .strands  in 
.splices  on  slings  and  bridles  shall  be 
covered  or  blunted.  Coverings  shall  be 
removable  so  that  splices  can  be 
examined.  Means  used  to  cover  or  blunt 
ends  shall  not  damage  the  wire. 

(6)  Where  wire  rope  clips  are  used  to 
form  eyes,  the  employer  shall  adhere  to 
the  manufacturer's  recommendations, 
which  shall  be  available  for  inspection. 
If  "U"  bolt  clips  are  used  and  the 
manufacturer's  recommendations  are 
not  available.  Table  1  of  Appendix  II  to 
this  part  shall  be  used  to  determine  the 
number  and  spacing  of  clips.  "U"  bolts 
shall  be  applied  with  the  "U"  stH;tion  in 
contact  with  the  dead  end  of  the  rope. 

(7)  Wire  rope  shall  not  be  .secured  by 
knotting. 

(8)  Eyes  in  wire  rope  bridles,  slings, 
bull  wires,  or  in  single  parts  used  for 
hoisting  shall  not  be  formed  by  wire 
rope  clips  or  knots. 

(9)  Eye  splices  in  wire  ropes  shall 
have  at  least  three  tucks  with  a  whole 
strand  of  the  rope,  and  two  tucks  with 
one-half  of  the  wire  cut  from  each 
strand.  Other  forms  of  splices  or 
connections  which  are  shown  to  be 
equivalently  safe  may  be  u.sed. 

(10)  Except  for  eye  splices  in  the  ends 
of  wires  and  endle.ss  rope  slings,  each 
wire  rope  used  in  hoisting  or  lowering, 
or  bulling  carigo,  shall  consist  of  one 
continuous  piece  without  knot  or  splice. 

(c)  Natural  fibre  rope.  (1)  The 
employer  shall  ascertain  and  adhere  to 
the  manufacturer's  recommended 
ratings  for  natural  fibre  rope  and  natural 
fibre  rope  slings  provided  for  use  aboard 
ship,  and  shall  have  such  ratings 
available  for  inspection.  When  the 
manufacturer  is  unable  to  supply  such 
ratings,  Appendix  II  to  this  part 
provides  guidelines  for  fibre  rope 
ratings. 


(2)  If  the  manufacturers  recommended 
ratings  and  use  recommendations  are 
unavailable,  Table  2  of  Appendix  II  to 
this  part  provides  guidelines  to 
determine  safe  working  loads  of  natural 
fibre  rope  slings  comprising  part  of  pre- 
slung  drafts. 

(3)  Eye  splices  .shall  consist  of  at  least 
three  full  tucks.  Short  splices  shall 
consist  of  at  least  six  tucks,  three  on 
each  side  of  the  centerline. 

(d)  Synthetic  rope.  (1)  The  employer 
shall  adhere  to  the  manufacturer's 
ratings  and  use  recommendations  for 
the  specific  synthetic  fibre  rope  and 
synthetic  fibre  rope  slings  provided  for 
use  aboard  ship,  and  shall  have  such 
ratings  available  for  inspection.  When 
the  manufacturer  is  unable  to  supply 
such  ratings,  the  employer  shall  use 
Tables  3A  and  B  of  Appendix  II  to  this 
part. 

(2)  If  the  manufacturers  recommended 
ratings  and  use  recommendations  are 
unavailable.  Tables  3A  and  B  of 
Appendix  II  to  this  part  shall  be  u.sed  to 
determine  the  safe  working  load  of 
synthetic  fibre  rope  and  of  synthetic 
rope  slings  comprising  part  of  pre-slung 
drafts. 

(3)  Unle.ss  otherwise  recommended  by 
the  manufacturer,  when  synthetic  fibre 
ropes  are  substituted  for  natural  fibre 
ropes  of  less  than  3  inches  (7.62  cm)  in 
circumference,  the  substitute  shall  be  of 
equal  size.  Where  substituted  for  natural 
fibre  rope  of  3  inches  (7.62  cm)  or  more 
in  circumference,  the  size  of  the 
synthetic  rope  shall  be  determined  from 
the  formula: 


C  =  ^/().6C>0.4Ci 


Where  C=lhe  required  circumference  of 
the  synthetic  rope  in  inches 
(centimeters);  C^=  the  circumference 
to  the  nearest  one-quarter  inch  (.6 
cm)  of  a  synthetic  rope  having  a 
breaking;  strength  no  less  than  that . 
of  the  size  natural  fibre  rope  that 
would  be  required  by  paragraph  (c) 
of  this  section;  and  C,„=  the 
circumference  of  natural  fibre  rope 
in  inches  (centimeters)  which 
would  be  required  by  paragraph  (c) 
of  this  section.  In  making  each 
substitution,  it  shall  be  ascertained 
that  the  inherent  characteristics  of 
the  synthetic-fibre  are  suitable  for 
hoi.sting. 

(e)  Removal  of  natural  and  synthetic 
rope  from  sen'ice.  Natural  and  synthetic 
rope  having  any  of  the  following  defects 
shall  be  removed  from  service: 

(1)  Abnormal  or  excessive  wear 
including  heat  and  chemical  damage; 

(2)  Powdered  fibre  between  strands; 

(3)  Sufficient  cut  or  broken  fibers  to 
affect  the  capability  of  the  rope; 


(4)  Variations  in  the  size  or  roundness 
of  strands; 

(5)  Discolorations  other  than  stains 
not  associated  with  rope  damage; 

(6)  Rotting;  or 

(7)  Distortion  or  other  damage  to 
attached  hardware. 

(f)  Thimbles.  Properly  fitting  thimbles 
shall  be  used  when  any  rope  is  secured 
permanently  to  a  ring,  shackle  or 
attachment,  where  practicable. 

(g)  Synthetic  web  slings.  (1)  Slings  and 
nets  or  other  combinations  of  more  than 
one  piece  of  synthetic  webbing 
assembled  and  used  as  a  single  unit 
(s>Tithetic  web  slings)  shall  not  be  used 
to  hoist  loads  in  excess  of  the  sling's 
rated  capacity. 

(2)  Synthetic  web  slings  shall  be 
removed  from  service  if  they  exhibit  any 
of  the  following  defects: 

(i)  Acid  or  caustic  burns; 

(ii)  Melting  or  charring  of  any  part  of 
the  sling  surface; 

(iii)  Snags,  punctures,  tears  or  cuts; 

(iv)  Broken  or  worn  stitches; 

(v)  Distortion  or  damage  to  fittings;  or 

(vi)  Display  of  visible  warning  threads 
or  markers  designed  to  indicate 
excessive  wear  or  damage. 

(3)  Defective  synthetic  web  slings 
removed  from  service  shall  not  be 
returned  to  service  unle.ss  repaired  by  a 
sling  manufacturer  or  an  entity  of 
similar  competence.  Each  repaired  sling 
shall  be  proof  tested  by  the  repairer  to 
twice  the  sling's  rated  capacity  prior  to 
its  return  to  .service.  The  employer  shall 
retain  a  certificate  of  the  proof  test  and 
make  it  available  for  inspection. 

(4)  Synthetic  web  slings  provided  by 
the  employer  shall  only  be  u.sed  in 
accordance  with  the  manufacturer's  use 
recommendations,  which  shall  be 
available. 

(5)  Fittings  shall  have  a  breaking 
strength  at  least  equal  to  that  of  the  sling 
to  which  they  are  attached  and  :  hall  be 
free  of  sharp  edges. 

(h)  Chains  and  chain  slings  used  for 
hoisting.  (1)  The  employer  shall  adhere 
to  the  manufacturer's  recommended 
ratings  for  .safe  working  loads  for  the 
size  of  wrought  iron  and  alldy  steel 
chains  and  chain  slings  and  shall  have 
such  ratings  available  for  inspection. 
When  the  manufacturer  does  not 
provide  such  ratings,  the  employer  shall 
use  Table  4A  of  Appendix  II  to  this  part 
to  determine  safe  working  loads  for 
alloy  steel  chains  and  (hain  slings  only. 

(2)  Proof  coil  steel  chain,  also  known 
as  common  or  hardware  chain,  and 
other  chain  not  recommended  by  the 
manufacturer  for  slinging  or  hoi.sting. 
shall  not  be  used  for  slinging  or 
hoisting. 

(3)  (i)  Sli.ng  chains,  including  end 
fastenings,  shall  be  inspected  for  visible 
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ijent,  twisted  or  otherwise 
when  a  link  has  a  raised 
defective  weld. 

(v)  Only  designated  per.; 
inspect  chains  used  for  sli 
hoisting. 

(4)  Chains  shall  only  be 
under  qualified  super\'isior 
portions  of  chain  defective 
the  criteria  of  paragraph  (h) 
section  shall  be  replaced  w 
dimensioned  links  or  conn 
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Makeshift  links  or  fasteners 
wire,  bolts  or  rods  shall  not 

(7)  Hooks,  rings,  links  anc 
attachments  affi.xed  to  sling 
have  rated  capacities  at 
that  of  the  chains  to  which 
attached 
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rapacity. 
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5  of  Appendix  II  to  this  part,  shall 
apply. 

l2)  Screw  pin  shackles  provided  by 
the  employer  and  used  aloft,  except  in 
cargo  hook  assemblies,  shall  have  their 
pins  positively  secured. 

(j)  Hooks  other  than  hard  hooks.  (1) 
The  manufacturer's  recommended  safe 
working  loads  for  hooks  shall  net  be 
exceeded.  Hooks  other  than  hand  hooks 
shall  be  tested  in  accordance  with  the 
provisions  of  paragraphs  (a),  (c)  and  (d) 
of  §1919.31  ofthis  chapter,  except,  that 
manufacturer's  test  certificates 
indicating  performance  to  the  criteria  in 
§  1919.31  (a),  (c)  and  (d)  ofthis  chapter 
shall  be  acceptable. 

(2)  Bent  or  sprung  hooks  shall  be 
di.-;carded. 

(3)  Teeth  of  case  hooks  shall  be 
maintained  in  safe  condition. 

(4)  Jaws  of  patent  clamp-type  plate 
hooks  shall  be  maintained  in  condition 
to  grip  plates  securely. 

(5)  Loads  shall  be  a'pplied  to  the 
throat  of  the  hook  only. 

Ik)  Pallets.  (1)  Pallets  shall  be  made 
and  maintained  to  support  and  carry 
loads  being  handled  safely.  Fastenings 
of  reusable  pallets  u.sed  for  hoisting 
shall  be  bolts  and  nuts,  drive  screws 
(helically  threaded  nails),  annular 
threaded  nails  or  fa.stenings  of 
equivalent  holding  strength. 

(2)  Reusable  wing  or  lip-type  pallets 
shall  be  hoisted  by  bar  bridKes  or  other 
suitable  gear  and  shall  have  an 
overhanging  wing  or  lip  of  at  least  3 
inches  (7.6  cm).  They  shall  not  be 
hoisted  by  wire  slings  alone. 

(3)  Loaded  pallets  that  do  not  meet 
the  requirements  ofthis  paragraph  shall 
be  hoisted  only  after  being  placed  on 
pallets  meeting  such  requirements,  or 
shall  be  handled  by  other  means 
providing  equivalent  .safetv. 

(4)  Brioles  for  handling  flush  end  or 
box-type  pallets  shall  be  designed  to 
prevent  disengagement  from  the  pallet 
under  load. 

(5)  Pallets  shall  be  stacked  or  placed 
to  prevent  falling,  collapsing  or 
othervvi.se  causing  a  hazard  under 
standard  operating  conditions. 

(6)  Disposable  pallets  intended  only 
for  one  use  shall  not  be  reu.sed  for 
hoisting. 

§  1918.53    Chutes,  gravity  conveyers  and 
rollers. 

c  (a)  Chutes  shall  be  of  adequate  lei'.gfh 
and  strength  to  support  the  conditions 
of  use,  and  shall  be  free  of  splinters  and 
sharp  edges. 

(bj  When  necessary  for  the  safety  of 
employees,  chutes  shall  be  equipped 
with  sideboards  to  afford  protection 
from  falling  objects. 

(c)  When  necessar>  for  the  safety  of 
employees,  provisions  shall  be  made  for 


stopping  objects  other  than  bulk 
commodities  at  the  delivery  end  of  the 
chute. 

(d)  Chutes  and  gravity  conveyor  roller 
sections  shall  be  firmly  placed  and 
secured  to  prevent  displacement, 
shifting,  or  falling. 

(e)  Gravity  conveyors  shall  be  of 
sufficient  strength  to  safely  support  the 
weight  of  materials  placed  upon  them. 
Conveyor  rollers  shall  be  installed  in  a 
maimer  that  prevents  them  from  falling 
or  jumping  out  of  the  frame. 

(f)  Frames  shall  be  kept  free  of  burrs 
and  sharp  edges. 

§  1918.64    Powered  conveyors. 

(a)  Emergency  stop.  Readily  accessible 
.stop  controls  shall  be  provided  for  use 
in  an  emergency.  Whenever  the 
operation  of  any  power  conveyor 
requires  personnel  to  work  in  the 
immediate  vicinity  of  the  conveyor,  the 
conveyor  controls  shall  not  be  left 
unattended  while  the  conveyor  is  in 
operation. 

(b)  Guarding.  All  conveyor  and 
trimmer  drives  which  create  a  hazard 
.shall  be  adequately  guarded. 

(c)  Approved  for  location.  Electric 
motors  and  controls  on  conveyors  and 
Irinimers  used  to  handle  grain  and 
exposed  to  grain  dust  shall  be  of  the 
type  approved  by  a  nationally 
recognized  testing  laboratory  for  use  in 
Class  il.  Division  I  locations.  (See 
§1910.7  ofthis  chapter.) 

(d)  Grain  trimmer  control  box.  Each 
grain  trimmer  shall  have  a  control  box 
located  on  the  weather  deck  in  close 
proximity  to  the  spout  feeding  the 
trimmer. 

(e)  Grain  trimmer  power  cable.  Power 
cables  between  the  deck  control  box  and 
the  grain  trimmer  shall  be  used  only  in 
continuous  lengths  without  splice  or  tap 
between  connections. 

(f)  Portable  conveyors.  Portable 
conveyors  shall  be  stable  within  their 
operating  ranges.  When  used  at  variable 
fixed  levels,  the  unit  shall  be  secured  at 
the  operating  level. 

(g)  Delivery  and  braking.  When 
neces.sary  for  the  safety  of  employees, 
provisions  shall  be  made  for  braking 
objects  at  the  delivery  end  of  the 
conveyor. 

(h)  Electric  brakes.  Conveyors  using 
electrically  released  brakes  shall  be  .so 
constructed  that  the  brakes  cannot  be 
released  until  power  is  applied,  and  that 
the  brakes  are  automatically  engaged  if 
the  power  fails  or  the  operating  control 
is  returned  to  the  "stop"  position. 

(i)  Starling  powered  conveyors. 
Powered  conveyors  shall  not  be  started 
luifil  all  employees  are  clear  of  the 
conveyor  or  have  been  warned  that  the 
conveyor  is  about  to  .start. 
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(j)  l/HKling  and  unloading.  The  art-n 
around  conveyor  loading  and  unloading 
points  shall  be  kept  clear  of  obstructions 
during  conveyor  operations. 

(k)  Lockout /tagout.  (1)  Conveyors 
shall  be  stopped  and  their  power 
sources  locked  out  and  tagged  out 
during  maintenance,  rej>air,  and 
.s*T\  iring,  unless  power  is  necessary  for 
tt'siing  or  for  making  minor  adjusttnents. 

(2)  The  starting  device  shall  be  locked 
oul  and  tagged  out  in  the  stop  position 
before  an  attempt  is  made  to  remove  the 
cause  of  a  jam  or  overload  of  the 
conveying  medium. 

(1)  Safe  practices.  (1)  Only  designated 
persons  shall  operate,  repair  or  service 
powered  conveyors. 

(2)  The  employer  shall  direct 
employees  to  stay  off  operating 
conveyors. 

(3)  Conveyors  shall  be  operated  only 
with  all  overload  devices,  guards  and 
safetv  devices  in  place  and  operable. 


§  1918.65    Mechanically  powered  vehicles 
used  aboard  vessels. 

(a)  .Applicability.  This  section  applies 
to  every  type  of  mechanically  powered 
vehicle  used  for  material  or  equipment 
handling  aboard  a  vessel. 

(h)  General.  (1)  Modifications,  such  as 
adding  counterweights  th.af  might  affect 
the  vehicle's  capacity  or  safety,  shall  not 
be  performed  without  either  the 
manufacturer's  prior  written  approval  or 
the  written  approval  of  a  professional 
engineer  experienced  with  the 
I  quipment,  who  has  consulted  with  the 
manufacturer,  if  available.  Qipacily. 
operation  and  maintenance  instruction 
plates,  tags  or  decals  shall  he  changed 
to  conform  to  the  equipment  as 
modified. 

(2)  fiated  capadtie.s,  with  and  without 
removable  counterweights,  shall  not  be 
e.xceeded.  Rated  capacities  shall  be 
marked  on  the  vehicle  and  shall  be 
visiiile  to  the  operator.  The  vehicle 
weight,  with  and  without 
counterweight,  shall  be  similarly 
marked. 

(3)  If  loads  are  lifted  by  two  or  more 
trucks  working  in  unison,  the  total 
weight  shall  not  exceed  the  combined 
safe  lifting  capacity  of  all  trucks. 

(c)  Guards  for  fork  lift  trucks.  (1) 
E\;;ept  as  noted  in  paragraph  (c)(5)  of 
this  section,  fork  lift  trucks  shall  be 
equipped  with  overhead  guards  securely 
attached  to  the  machines.  The  guard 
shall  he  of  such  design  and  construction 
as  to  protect  the  operator  from  boxes, 
cartons,  packages,  bagged  material,  and 
other  similar  individual  items  of  cargrr 
which  may  fall  from  the  load  being 
handled  or  from  stowage. 

(2)  Ov-erhead  guards  shall  not  obstruct 
the  operator's  view,  and  openings  in  the 


top  of  the  guard  shall  not  exceed  6 
inches  (1.5.2  cm)  in  one  of  the  two 
directions,  width  or  length.  Larger 
openings  are  permitted  if  no  opening 
allows  the  smallest  unit  of  cargo  being 
handled  through  the  guard. 

(3)  Overhead  guards  shall  be  buift  so 
that  failure  of  the  vehicle's  mast  tilting 
mechanism  will  not  disnlace  the  guard. 

(4)  Overhead  guards  shall  be  large 
enough  to  extend  over  the  operator 
during  all  truck  operations,  including 
forward  tilt. 

(5)  An  overhead  guard  mav  be 
removed  only  when  it  v.ould  prevent  a 
truck  from  entering  a  work  space  and  if 
the  operator  is  not  exposed  to  low 
overhead  obstructions  in  the  work 
space. 

(fi)  Where  necessar)-  to  protec.1  the 
operator,  fork  lift  trucks  shall  be  fitted 
uith  a  vertical  load  backrest  extension 
to  prevent  the  load  from  hitting  the  mast 
when  the  mast  is  positioned  at 
maximum  backward  tilt.  For  this 
purpose,  a  "load  backrest  extension" 
means  a  device  extending  vertically 
from  the  fork  carriage  frame  to  prevenl 
raist^d  loads  from  failing. backward, 
(d)  Guards  for  bulk  cargo-moving 
vehicles.  (1)  Every  crawler  type,  rider 
operated,  bulk  cargo-moving  vehicle 
shall  be  equipped  with  an  operator's 
guard  of  such  design  and  construction 
as  to  protect  the  operator,  when  seated, 
again.st  injury  from  contact  with  a 
|)rojecting  overhead. 

(2)  Guards  and  their  attachment 
points  shall  be  so  designed  as. to  be  able 
to  withstand,  without  exce.ssive 
deflection,  a  load  applied  horizontally 
at  the  operator's  shoulder  level  equal  to 
the  drawbar  pull  of  the  machine. 

(.T)  Guards  shall  not  be  required  when 
the  vehicle  is  used  in  situations  in 
which  the  possibility  of  the  .seated 
operator  coming  in  contact  with 
projecting  overheads  does  not  exist. 

(4)  Bulk  cargo-moving  vehicles  shall 
be  equipped  with  roil-over  protection  of 
such  design  and  construc:tion  as  to 
minimize  the  possibility  of  the  operator 
being  crushed  as  a  result  of  a  roll-over 
or  upset. 

(e)  Approved  vehicle.  (1)  "Approved 
pow(!r-operated  vehicle"  means  one 
listed  as  approved  for  the  intended  use 
or  location  by  a  nationally  recognized 
testing  laboratory. 

(2)  Approved  vehicles  shall  bi-ar  a 
label  or  other  identification  indicating 
testing  laboratory'  approval. 

(3)  When  the  atmosphere  in  an  area  is 
hazardous  and  the  provisions  of  U.S. 
Coast  Guard  regulations  49  CFR  17R.78 
do  not  apply,  only  approved  power- 
operated  vehicles  shall  be  u.sed. 

(f)  Maintenance.  (1)  Mechanically 
powered  vehicles  shall  be  maintained  in 


safe  working  order.  Safety  devices  shall 
not  be  removed  or  made  inoperative 
except  as  otherwise  provided  in  this 
serlion.  Vehicles  with  a  fuel  system  leak 
or  any  other  safety  defect  shall  not  be 
operated. 

(2)  Braking  .systems  or  oth"r 
mechanisms  used  for  braking  shall  be 
operable  and  in  safe  condition. 

(3)  Replacement  parts  whose  function 
might  affect  operational  safetv  shall  be 
equivalent  in  strength  and  pe"rforman<:e 
capability  to  the  original  parts  which 
they  replace. 

(4)  Repairs  to  the  hiel  and  ignition 
systems  of  mef.hani(  ally  powered 
vehicles  which  involve  fire  hazards 
shall  be  conducted  only  in  locations 
dc'f  ignated  as  .safe  for  sue  h  repairs. 

(5)  Batteries  on  all  mechanically 
powemd  vehicles  shall  l)e  disconncM.led 
during  repairs  to  the  primary  elertrical 
system  unless  power  is  necessary  fur 
testing  and  n>pair.  On  vehicles  equipped 
with  .systems  capable  of  storing  residual 
enen4y.  that  energy  .shall  be  .safely 
disc:ha.-ged  befoni  work  on  the  primary 
electrical  system  begins. 

(R)  Only  designated  persons  shall 
perform  maintenance  and  repair. 

(g)  Parking  brakes.  All  mechanically 
powered  vehic;les  purchased  after  (insert 
effective  date  of  the  Final  Rule]  shall  be 
equipped  with  parking  brakes. 

(h)  Operation.  (1)  Onlv  stable  and 
.safely  arranged  loads  within  the  rated 
capacity  of  the  mechanitally  powered 
vehicle  shall  be  handled. 

(2)  The  employer  shall  direct  dfivers 
to  nsixi\<\  and  descend  grades  slowly. 

(3)  If  the  load  ol)strur.ts  the  forward 
view,  the  employer  shall  direct  drivers 
to  travel  with  the  load  trailing: 

(4)  Steering  knobs  .shall  not  be  used 
unless  the  vehicle  is  equipped  with 
pov\er  steering. 

(5)  When  mechanically  powfjn  d 
vehicles  u.se  cargo  lifting  devices  that 
have  a  means  of  engagement  hidden 
from  the  operator,  a  means  shall  be 
provided  to  enable  the  operator  to 
determine  that  the  cargo  has  been 
engaged. 

(fi)  No  load  on  a  mechanically 
powered  vehicle  shall  be  suspended  or 
swung  over  any  employee. 

(7)  When  mechanically  powered 
vehicles  are  used,  provisions  shall  he 
made  to  ensure  that  the  working  surface 
(an  support  the  vehicle  and  load,  and 
that  hatch  covers,  truck  plates,  or  other 
temporary  surfaces  cannot  be  dislodged 
by  movement  of  the  vehicle. 

(H)  When  meidianically  poweri-d 
vehicles  are  left  unattended,  load- 
engaging  means  shall  he  hilly  lowered, 
controls  neutralized,  brakes  set  and 
power  shut  off.  Wheels  shall  be  blocked 
or  curbed  if  the  vehicle  is  on  an  incline. 
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(9)  When  lift  trut.ks  oi 
methanically  powered 
being  operated  on  open 
barges,  the  edges  of  the 
guarded  by  railings,  sidi 
or  other  means  sufficie 
vehir.Jes  from  rolling  ov 
st;rh  vehicles  are  operaf 
lighters  where  door  ope 
those  being  used  are  left 
shall  be  taken  to  pre\  en 
rolling  overboard  throii 
openings. 

(10)  Unauthorized  pe 
ride  on  mechanically  po  ' 
A  safe  place  to  ride  shal 
w  hen  riding  is  authorized 

(11)  An  employee  ma) 
fork  lift  trucks  only  wh 
secured  to  the  lifting  car 
The  platform  shall  meet 
requirements: 

(i)  The  platform  shall 
(ompiying  with  §  1917. 
chapter. 

(ii)  The  platform  shall 
complying  with  §  1917 
chapter,  if  tools  or  other 
fall  on  employees  below 

(iii)  When  (he  truck 
which  are  elevated  with 
carnage,  means  shall  be 
employees  on  the  pla 
power  to  the  vehicle 

(iv)  Employees  on  the 
be  protected  from  exposi^re 
trjck  parts. 

(v)  The  platform  floor 
resistant. 

(vi)  A  truck  operator 
truck's  controls  when 
elevated,  unless  the  trucl 
elevated  with  the  lifting 

|vii)  While  an  employ 
the  truck  may  be  moved 
minor  placement  adjust 
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§1918.66    Cranes  and 
vessel's  gear. 

(a)  General  The  follow 
requirements  shall  apply 
cj-anes  and  derricks  brou 
vessels  for  the  purpose  o 
longshoring  operations, 
apply  to  cranes  and  derri 
par!  of  a  vessels  permane  it 

(H  Certification.  Cranes 
shall  be  certificated  in 
part  1919  of  this  chapter, 

(2)  Posted  weight.  The 


shall  be  posted  on  all  era 


era  nes . 
that 


aboard  vessels  for 

(3)  Rating  chart.  All 
derricks  having  ratings 
boom  length,  radius  { 
variables  shall  have  a  d 
chart  visible  to  the  o 
the  complete  range  of  the 
manufacturer's  (or  design 
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ratings.  The  rating  chart  shall  includo 
all  operating  radii  (outreach)  for  all 
permissible  boom  lengths  and  jib 
lengths,  as  applicable,  with  and  without 
outriggers,  and  alternate  ratings  for 
optional  equipment  affecting  such 
ratings.  Precautions  or  warnings 
specified  by  the  owner  or  manufacturer 
shall  be  included  along  with  a  chart. 

(4)  Rated  loads.  The  manufacturer's 
(or  design)  rated  loads  for  the  conditions 
of  u,se  shall  not  be  exceeded. 

(5)  Change  of  rated  loads.  Designated 
working  loads  shall  not  be  increased 
beyond  the  manufacturer's  ratings  or 
original  design  limitations  unless  such 
increase  receives  the  manufacturer's 
approval.  When  the  manufacturer's 
services  are  not  available  or  w  here  the 
equipment  is  of  foreign  manufacture, 
engineering  design  analysis  shall  bo 
performed  or  approved  by  a  person 
accredited  for  certificating  the 
equipment  under  part  1919  of  this 
chapter.  Engineering  design  analysis 
shall  be  performed  by  a  registered 
professional  engineer  competent  in  the 
field  of  cranes  and  derricks.  Any 
structural  changes  necessitated  by  the 
change  in  rating  shall  be  carried  out. 

(6)  Radius  indicator.  When  the  rated 
load  varies  with  the  boom  radius,  the 
crane  or  derrick  shall  be  fitted  with  a 
boom  angle  or  radius  indicator  visible  to 
the  operator. 

(7)  Operator's  station.  The  cab, 
controls  and  mechanism  of  the 
equipment  shall  be  so  arranged  that  the 
operator  has  a  clear  view  of  the  load  or 
signalman,  when  one  is  used.  Cab  glass, 
when  used,  shall  be  safety  plate  glass  or 
equivalent  and  good  visibility  shall  be 
maintained  through  the  glass.  Clothing, 
tools,  and  equipment  shall  be  stored  so 
as  not  to  interfere  with  access, 
operation,  and  the  operator's  view. 

(8)  Counterweights  or  ballast.  Cranes 
shall  be  operated  only  with  the 
specified  type  and  amount  of  ballast  or 
counterweights.  Ballast  or 
counterweights  shall  be  located  and 
secured  only  as  provided  in  the 
manufacturer's  or  design  specifications, 
which  shall  be  available  for  inspection. 

(9)  Outriggers.  Outriggers  shall  be 
used  according  to  the  manufacturer's 
.specifications  or  design  data,  which 
shall  be  available  for  inspection.  Floats, 
when  used,  shall  be  securely  attached  to 
the  outriggers.  Wood  blocks  or  other 
support  shall  be  of  sufficient  size  to 
support  the  outrigger,  free  of  defects  that 
may  affect  safety  and  of  sufficient  width 
and  length  to  prevent  the  crane  from 
shifting  or  toppling  under  load. 

(10)  Exhaust  gases.  Engine  exhaust 
gases  shal]  be  discharged  away  from  the 
normal  position  of  crane  operating 
personnel. 


(11)  Electrical/Guarding.  Electrical 
equipment  shall  be  so  located  or 
enclosed  that  live  parts  will  not  be 
exposed  to  accidental  contact. 
Designated  persons  may  work  on 
energized  equipment  only  if  necessary 
during  inspection,  maintenance,  or 
repair,  otherwise  the  equipment  shall  be 
stopped  and  their  power  sources  lo(J(ed 
out  and  tagged  out. 

(12)  Fire  extinguisher,  (i)  At  least  one 
portable  approved  or  listed  fire 
extinguisher  of  at  least  a  5-BC  rating  or 
equivalent  shall  be  accessible  in  the  cab 
of  the  crane  or  derrick. 

(ii)  No  portable  fire  extinguisher  using 
carbon  tetrachloride  or 
«;hlorobromomethane  extinguishing 
agents  shall  be  used. 

(13)  Rope  on  drums.  At  least  three  full 
turns  of  rope  shall  remain  on  ungrooved 
drums,  and  two  turns  on  groox  ed 
drums,  under  ail  operating  conditions 
Wire  rope  shall  be  secured  to  drums  by 
clamps,  U-bolts,  shackles  or  equivalent 
means.  Fibre  rope  fastenings  are 
prohibited. 

(14)  Brakes,  (i)  Each  independent 
hoisting  unit  of  a  crane  shal)  be 
equipped  with  at  least  one  holding 
brake,  applied  directly  to  the  motor 
shaft  or  gear  train. 

(ii)  Each  independent  hoisting  unil  of 
a  crane  shall,  in  addition  to  the  holding 
brake,  be  equipped  with  a  controlled 
braking  means  to  control  lowering 
speeds. 

(iii)  Holding  brakes  for  hoist  units 
shall  have  not  less  than  the  following 
percentage  of  the  rated  load  hoisting 
torque  at  the  point  where  the  brake  i*; 
applied: 

(A)  125  percent  when  used  with  » 
controlled  braking  means. 

(B)  100  percent  when  used  with  a 
mechanically  controlled  braking  me«i>s 

(iv)  All  power  control  braking  menns 
shall  be  capable  of  maintaining  saf*> 
lowering  speeds  of  rated  loads. 

(15)  Operating  controls.  Crane  and 
derrick  operating  controls  shall  be 
clearly  marked,  or  a  chart  indicating 
their  function  shall  be  posted  at  the 
operator's  position. 

(16)  Booms.  Cranes  with  elevatable 
booms  and  without  operable  automatic 
limiting  devices  shall  be  provided  with 
boom  stops  if  boom  elevation  can 
exceed  maximum  design  angles  from 
the  horizontal. 

(17)  Foot  pedals.  Foot  pedals  shall 
have  a  non-skid  surface. 

(18)  Access.  Ladders,  stairways, 
stanchions,  grab  irons,  foot  steps  or 
equivalent  means  shall  be  provided  .«> 
neces.sary  to  ensure  safe  access  to 
footwalks,  cab  platforms,  the  cab  and 
any  portion  of  the  superstructure  whi.  t, 
employees  must  reach. 
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(L.)  Operations— (1)  Use  of  cranes 
together.  When  two  or  more  cranes  hoist 
a  load  in  unison,  a  desig.nated  person 
slinll  direct  the  operation  and  instruct 
personnel  in  po,?itioning,  rigging  of  the 
load  nnd  movements  to  be  made. 

(2)  Guarding  of  swing  radius. 
Accessible  areas  within  the  swing 
,  radius  of  the  body  of  a  revolving  crane 
shall  bi>  physically  guarded  during 
operations  to  prevent  an  cmplcvee  from 
lieing  caught  between  the  body  of  the 
cr.ine  and  any  fixed  structure  or 
bntwet^n  parts  of  the  crane. 

(Ii)  Prrihihited  uscue.  (i)  Equipment 
shall  not  be  used  in  a  manner  that  'jwrifi 
sideloading  stresses  upon  the  c.-ane  or 
diTrick  boom. 

(ii)  No  crane  or  derrick  having  a 
visible  or  known  defect  that  mav  affect 
siife  operation  shall  be  used. 

(4)  Unattended  cranes.  The  following 
steps  shall  be  taken  before  leaving  a 
crane  unattended  between  work 
periods: 

())  Suspended  loads,  such  as  those 
hoi.sted  by  lifting  magnets  or  clamshell 
buckets,  shall  be  landed  unless  the  • 
storage  position  or  mnximurn  hoisting  of 
the  .suspended  device  will  prnvidi; 
equival'jnt  safety; 
(ii)  Clutches  shall  be  disengaged, 
(iiil  The  power  supply  shal!  I>e  shut 
off; 

(iv)  The  crane  shall  be  secured  against 
liccidf  ntal  travel;  and 

(v)  The  boom  shall  be  lowered  or 
scHjured  against  movement. 

((•)  Protection  for  employees  l>eirg 
hoisted.  (1)  No  employee  shall  he 
hoisted  by  the  load  hoisting  apparatus 
of  a  crane  or  derrick  except  on  a 
platform  meeting  the  following 
requirements: 

(i)  Enclosed  by  a  railing  or  other 
iiiecins  providing  protection  equivalent 
ofttiat  described  in  §  1917.112(c)  of  this 
hapter.  If  equipped  with  open  railings, 
the  p!-r.tform  shall  be  fitted  with  toe 
tK).jrds, 

(lil  Having  a  sofcty  factor  of  four 
h.'i.sed  on  ultimate  strength, 

(iii)  Bearing  a  plate  or  permanent 
marking  indicating  maximum  load 
rating,  which  shall  not  be  exceeded,  and 
the  weight  of  the  platform  it.-'.elf: 

(iv)  Equipped  with  a  device  to  prevent 
access  doo;s,  when  u:,-3d.  from  opening 
nc(  identally; 

(v)  Equipped  with  overhead 
protection  for  employees  on  the 
platfo.'-m  if  they  are  exposed  to  falling 
objects  or  overhead  hr.zards: 

(vi)  Secured  to  the  load  line  hv  .means 
other  than  wedge  and  .socket 
:itta<:hmcnts,  unless  the  free  (bitter)  end 
•if  the  line  is  secured  back  to  itself  by 
i  clamp  placed  as  close  above  the  wedge 


(2)  Exc-ept  in  an  emergency,  the 
hoisting  mechanism  of  all  cranes  or 
derricks  used  to  hoist  personnel  shall 
operate  in  pov.er  up  and  power  down, 
v.itii  automatic  brake  application  when 
not  hoisting  or  lowering. 

(3)  All  cranes  and  derricks  used  to 
hoi.st  personnel  shall  h/C  equipped  with 
an  anti-two  blocking  device. 

(A)  Variable  radius  booms  of  a  crane 
or  derrick  used  to  hoist  personnel  shall 
be  so  constructed  or  secured  as  to 
prevent  accidental  boom  movement. 

(5)  Platforms  or  devices  used  to  hoist 
employees  shall  be  inspected  for  defects 
b'jfore  each  d.ny's  use  and  shall  be 
removed  from  service  if  defective. 

(rO  Employees  being  hoisted  shall 
remain  in  continuous  sight  of  and 
communication  with  the  operator  or 
signalman. 

(7)  Operators  .shall  remain  at  the 
controls  when  employees  are  hoisted. 

(«)  Cranes  shall  not'travel  while 
employees  are  hoisted,  except  in 
emergency  or  in  normal  tier  to  tier 
tninsfer  of  employees  during  container 
operation.s. 

(d)  Routine  inspection.  (1)  Designated 
persons  shall  visually  inspect  each 
crane  and  derrick  on  each  day  of  u.';e  for 
defects  in  functional  operating 
components  and  shall  report  any  defect 
found  to  the  employer.  The  emplover 
shall  inform  the  operator  of  the  fiiulings. 

(2)  A  designated  person  shall 
thoroughly  inspect  all  functional 
components  and  accossR>ie  structural 
features  of  each  crane  or  device  at 
monthly  intervals. 

(3)  ,^ny  defects  found  during  such 
inspections  which  may  create  a  safety 
hazard  sliall  be  corrected  before  further 
equipment  u,se.  Repairs  .shall  be 
perfonned  only  by  designated  persons. 

(4)  A  rec;ord  of  monthly  inspections 
shall  be  maintained  for  six  months  in  or 
on  the  crane  or  derrick  or  at  the 
terminal. 

(e)  Protective  devices.  (1)  When 
exposed  moving  parts  such  as  gears, 
chains  and  chain  sprockets  present  a 
hazard  to  employees  during  crane  and 
derrick  operations,  these  parts  shall  be 
s<;:;urely  guarded. 

(2)  Crane  hooks  shall  be  latched  or 
otherwise  secured  to  prevent  a»x:idental 
load  d::;engagement. 


possible. 


§  1918.67    Nottfying  the  ship's  officers 
before  using  certain  equipment. 

(o)  The  employer  shall  nofi.fy  the 
officei  in  charge  of  the  viis.sel  before 
bringing  aboard  ship  inte.-nal 
combustion  or  electric  powered  tools, 
equipment  or  vehicles. 

(b)  The  employer  shall  also  notifv  the 
ofJicer  in  charge  of  the  veG.sel  before 
using  the  ship's  electric  power  for  the 


0])eration  of  any  electric  tools  or 

equipment. 

§1918.68    Grounding. 

The  frames  of  portable  electrical 
equipment  and  tools,  other  than  double 
insulated  tools  and  battery  operated 
tools  shall  be  grounded  through  a 
separate  equipment  conductor  run  with 
or  enclosing  the  circuit  conductors. 

§1918  69    Tools. 

(See  Scope  and  Application, 
§1918.1). 

Subpart  H— Handling  Cargo 

§1918.81     Stinging. 

h)  Drafts  shall  be  safely  slung  before 
being  hoi.sted.  Loo.se  dunnage  or  debris 
hanging  or  protruding  from  loads  shall 
be  removed. 

(h)  Cai-go  handling  bridles,  such  as 
pallet  bridles,  which  are  to  remain 
attached  to  the  hoisting  gear  while 
hoi.sting  successive  drafts,  shall  be 
attached  by  shackles,  or  other  positive 
means  shall  be  taken  to  prevent  them 
from  lieing  accidentally  disengaged  from 
the  cargo  hook. 

(c)  Drafts  of  lumber,  pipe,  dunnage 
and  oiher  pieces,  the  top  layer  of  which 
is  not  bound  by  the  sling,  shall  be  slung 
in  such  a  manner  as  to  prevent  sliders. 
Double  slings  .shall  be  used  en 
unstrapped  dunn.'ge,  except  w hen,  due 
to  the  size  of  hatch  or  deep  tank 
openings,  it  is  impraciical  to  use  them. 

(dj  Ca.se  hooks  shall  be  used  only  with 
ca.ses  designed  to  be  hoisted  by  thL.se 
hooks. 

(e)  Bales  of  cotton,  wool,  coik,  wood 
pvilp,  gunny  bags  or  similar  articles 
shal!  be  hoisted  only  by  straps  strong 
enough  to  support  the  weight  of  the 
bale.  At  le.ist  two  hooks,  each  in  a 
separate  strap,  shall  be  us«?d. 

(i'l  Unitized  loads  bcur.d  bv  bands  or 
straps  may  be  hoi.sted  by  the  banding  or 
strapping  only  if  the  banding  or 
strapping  is  suitable  for  hoisting  and  is 
.strong  enough  to  support  the  weight  of 
the  load. 

(g)  Additional  mean.s  of  hoisting  shall 
be  employed  to  ensure  safe  lifting  of 
unitized  loads  having  damaged  banding 
or  strapping. 

(h)  Loads  requiring  continuous 
manual  guidance  during  h.mdling  shall 
he  guided  by  guide  ropes  (tag  lines)  that 
are  long  enough  to  control  the  load. 

(i)  No  draft  shall  be  hoisted  unless  the 
winch  or  crane  operutor(s)  can  clearly 
see  the  draft  it.self  or  see  the  signals  of 
a  signalman  in  o!)servation  of  the  draft's 
movement. 

(;)  Intermodal  containers  shall  be 
handled  in  accordance  with  §  1918.85. 

(k)  The  employer  shall  require  that 
employees  .st.iy  clear  of  the  area  beneath 
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overhead  drafts  or  descei^ing  lifting 
gear. 

(1)  Employees  shall  not  be  permitted 
to  ride  the  hook  or  the  la  d.  Except  that: 
As  provided  for  in  §^1918  85(g). 


§1918.82    Buikling  drafts. 

(a)  Drafts  shall  be  built 
be  taken  to  prevent  cargo 
from  them. 

(b)  Buckets  and  tubs  u 
bulk  or  frozen  cargo  shall 
above  their  rims. 
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§1918.83    Stowed  cargo;  tiering  and 
breaking  down. 

(a)  When  necessary  to 
personnel  working  in  a  hdld 
cargo  in  ship's  holds  whic  h 
shift  or  roll  shall  be  secun  d 

(b)  In  breaking  down  stc  \\ 
precautions  shall  be  taken 
remaining  cargo  from  falli  ig. 

(c)  Employees  trimming 
shall  be  checked  in  and  oi 
foreman.  Before  securing 
compartmeiit,  a  check  sha 
ensure  that  no  employee 
P'requent  checks  shall  be 
the  safety  of  any  employet 
alone  in  a  tank  or  cargo  c 
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§  1 91 8.84    Bulling  cargo. 

(a)  Bulling  cargo  shall  bi 
the  bull  line  led  direilly 
block.  However,  bulling 
from  the  head  of  the  boom 
nature  of  the  cargo  and  th 
which  it  is  dragged  are  su 
load  cannot  be  stalled,  or 
winch  actually  does  not  h 
strength,  with  the  purchas 
overload  the  boom. 

(b)  Snatch  blocks  shall 
provide  a  fair  lead  for  the 
as  to  avoid  unnecessary 
bull  line  against  coamings 
obstructions. 

|c)  Snatch  blocks  shall 
with  the  point  of  the  hook 
flange  of  a  beam,  but  shall 
padeyes,  straps,  or  beam  c 
blocks  or  straps  shall  not  t 
to  batten  cleats  or  other  in 
fittings. 

(d)  Beam  frame  clamps  s 
secured  as  to  prevent  their 
falling,  or  being  pulled 
stationar\-  attachment. 

(e)  Falls  led  from  cargo 
vessels  shall  not  be  used  t 
lighters  or  railcars. 


fro  n 


§1918.85    Containerized 

(a)  Container  markings. 
intermodal  container  shall 
and  permanently  marked 

(1)  The  weight  of  the  con 
empty,  in  pounds; 
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(2)  The  ma.ximum  cargo  weight  the 
container  is  designed  to  carry,  in 
pounds;  and 

(3)  The  sum  of  the  weight  of  the 
container  and  the  maximum  cargo 
weight,  in  pounds. 

(b)  Container  weight.  No  container 
shall  be  hoisted  by  any  lifting  appliance 
unless  the  following  conditions  have 
been  met: 

(1)  The  employer  shall  a.scertain  from 
the  carrier  whether  a  container  to  be 
hoisted  is  loaded  or  empty.  Empty 
containers  shall  be  identified  before 
loading  or  discharge  in  such  a  manner 
as  will  inform  every  supervisor  and 
foreman  on  the  site  and  in  charge  of 
loading  or  discharging,  or  ever\'  crane  or 
other  hoisting  equipment  operator  and 
signalman,  if  any,  that  such  container  is 
empty.  Methods  of  identification  mav 
include  cargo  plans,  manifests,  or 
markings  on  the  container. 

(2)  In  the  case  of  8  loaded  container: 
(i)  The  actual  gross  weight  shall  be 

plainly  marked  so  as  to  be  visible  to  the 
crane  or  other  hoisting  equipment 
.operator  or  signalman,  or  to  everv 
supervisor  or  foreman  on  site  and  in 
charge  of  the  operation;  or 

(ii)  The  cargo  stowage  plan  or 
equivalent  permanently  recorded 
display  serving  the  same  purpose, 
containing  the  actual  ^;ross  weight  and 
the  serial  number  or  other  positive 
identification  of  that  specific  container, 
shall  be  provided  to  the  crane  or  other 
hoisting  equipment  operator  and 
signalman,  if  any,  and  to  every 
supervisor  and  foreman  on  site  and  in 
charge  of  the  operation. 

(3)  Every  outbound  container  which  is 
received  at  a  marine  terminal  ready  to 
load  aboard  a  vessel  without  hirther 
consolidation  or  loading  shall  be 
weighed  to  obtain  the  actual  gross 
weight,  either  at  the  terminal  or 
elsewhere,  before  being  hoisted. 

(4)  (i)  When  container  weighing  scales 
are  located  at  a  marine  terminal,  any 
outbound  container  with  a  load 
consolidated  at  that  terminal  shall  be 
weighed  to  obtain  the  actual  weight 
before  being  hoisted. 

(ii)  If  the  terminal  has  no  scales,  the 
actual  gross  weight  may  be  calculated 
on  the  basis  of  the  container's  contents 
and  the  container's  empty  weight.  The 
weights  used  in  the  calculation  shall  be 
posted  conspicuously  on  the  container, 
with  the  name  of  the  person  making  the 
calculation,  and  the  date. 

(5)  Open  top  vehicle  carrying 
containers,  and  those  built  specifically 
and  used  solely  for  the  carriage  of 
compressed  gases,  are  excepted  from 
paragraphs  (b)(3)  and  (b)(4)  of  this 
section. 


(6)  Closed  dry  van  containers  carr%ing 
vehicles  are  exempted  from  paragraph 
(b)(4)  of  this  section  provided  that: 

(i)  The  container  carries  only 
complptely  assembled  vehicles  and  no 
other  cargo; 

(ii)  The  container  is  marked  on  the 
outside  in  such  a  manner  that  an 
employee  can  readily  discern  that  the 
container  is  carrying  vehicles:  and 

(iii)  The  vehicles  were  loaded  into  the 
container  at  the  marine  terminal. 

(7)  The  weight  of  loaded  inbound 
<;ontainers  from  foreign  ports  shall  \m 
determined  by  weighing,  by  the  method 
of  calculation  described  in  paragraph 
(b)(4)(ii)  of  this  .section  or  by  shipping 
documents. 

(8)  Any  scale  used  within  the  United 
States  to  weigh  containers  for  the 
purpose  of  the  requirements  of  this 
.section  shall  meet  the  accuracy 
standards  of  the  state  or  local  public 
authority  in  which  the  scale  is  located. 

(c)  Cherloaded  containers.  No 
container  or  containers  shall  be  hoisted  ' 
if  its  actual  gross  weight  e.xceeds  the 
weight  marked  as  required  in  paragraph 
(a)(3)  of  this  section,  or  if  it  exceeds  the 
capacity  of  the  crane  or  other  lifting 
appliance  intended  to  be  used. 

(d)  Container  inspection.  (1) 
Containers  shall  be  inspected  for  nnv 
visible  defects  in  struct... t,!  members 
and  fittings  which  would  make  the 
handling  of  such  container  unsafe. 

(2)  Any  container  found  to  have  such 
a  defect  shall  either  be  handled  by  a 
special  means  to  assure  safe  handling: 
or  shall  be  emptied  before  handling. 

(e)  Suspended  containers.  The 
employer  shall  direct  employees  to  stov 
clear  of  the  area  beneath  a  suspended 
container. 

(0  Lifting  fittings.  Containers  shall  be 
handled  using  lifting  fittings  or  other 
arrangements  suitable  and  intended  for 
the  purpose  as  set  forth  in  paragraphs 
(f)(1)  through  (f)(3)  of  this  section, 
except  when  damage  to  an  intermodal 
container  makes  special  means  of 
handling  necessary. 

(1)  Loaded  intermodal  containers  of 
20  feet  (6.1  m)  or  more  shall  be  hoisted 
as  follows: 

(i)  When  hoisted  by  the  top  fittings, 
the  lifting  forces  shall  be  applied 
vertically  from  at  least  four  such  fittings. 

(ii)  When  hoisted  from  bottom 
fittings,  the  hoisting  connections  shall 
bear  on  the  fittings  only,  making  no 
other  contact  with  the  container.  The 
angles  of  the  four  bridle  legs  shall  not 
be  less  than  30°  to  the  horizontal  in  the 
case  of  40  foot  (12.2  m)  containers;  37° 
in  the  case  of  30  foot  (9.1  m)  containers: 
and  45°  in  the  case  of  20  foot  (6.1  m) 
containers. 


(iii)  Lifting  containers  by  fork  lift 
trucks  or  grappling  arms  from  above  or 
from  one  side  may  be  done  only  if  the 
container  is  designed  for  this  type  of 
handling. 

(i  v^  Other  means  of  hoisting  may  be 
used  only  if  the  containers  and  hoisting 
means  are  designed  for  such  use. 

(2)(i)  When  using  intermodal 
container  spreaders  that  employ 
lanyards  for  activation  and  load 
disengagement,  all  possible  precautions 
shall  be  taken  to  prevent  accidental 
release  of  the  load. 

(ii)  Intermodal  container  spreader 
twistlock  systems  shall  be  designed  and 
used  so  that  a  suspended  load  cannot 
accidentally  be  released. 

(g)  Safe  container  top  access.  A  safe 
means  of  access  and  egress  shall  be 
provided  for  each  employee  required  to 
work  atop  an  intermodal  container. 
Unless  ladders  are  used  for  access,  such 
means  shall  comply  with  the 
requirements  of  §  1917.45(1)  of  this 
chapter. 

(h)  Employee  hoisting  prohibition. 
Employees  shall  not  be  hoisted  on 
intermodal  container  spreaders  while  a 
load  is  engaged. 

(i)  Portable  ladder  access.  When  other 
safer  means  are  available,  portable 
ladders  shall  not  be  used  in  gaining 
access  to  container  stacks  more  than  two 
containers  high. 

(j)  Container  top  safety.  (1)  Employees 
shall  be  protected  ft-om  fall  hazards  ^  in 
the  following  manner: 

(i)  After  June  2,  1997,  employees  shall 
not  go  on  top  of  containers  to  perform 
work,  notably  coning  and  deconing, 
which  can  be  eliminated  through  the 
proper  use  of  positive  container 
securing  devices; 

(ii)  Work  which  requires  employees  to 
go  on  top  of  container  tops  shall  be 
eliminated,  to  the  extent  feasible, 
through  the  proper  use  of  positive 
container  securing  devices,  which 
includes,  but  is  not  limited  to,  semi- 
automatic twist  locks  and  cell  guides; 

(iii)  A  fall  protection  system  meeting 
the  requirements  of  paragraph  (k)  of  this 
section  shall  be  implemented  to  protect 
the  following  employees: 

(A)  Employees  engaged  in  work  on 
containers  that  is  not  described  in 
paragraph  (j)(l)(ii)  of  this  section  Mhat 
presents  exposure  to  fall  hazards;  or 

'  A  fall  hazard  .shall  exist  whenever  employees 
;.re  working  within  3  feet  (.9  m)  of  the  unprotected 
edge  of  a  work  surface  that  is  10  or  more  feet  (3 
ml  above  the  adjoining  surface  and  twelve  (12) 
inches  (.3  m)  or  more,  horizotitallv.  from  the 
adjacent  surface;  or  weather  conditions  may  impair 
vision  or  sound  footing  of  workers  on  lop  of 
containers. 

<  Examples  of  work  that  may  not  be  eliminated  by 
positive  container  securing  devices,  where 


(B)  Employees  engaged  in  work  on 
containers  that  are  not  being  handled  by 
container  gantr>' cranes. 

(2)  Compliance  with  paragraph 
(j)(l)(ii)  of  this  section  shall  be 
considered  feasible  when  containers  are 
being  worked  by  container  gantry 
cranes. 

(3)  Where  the  employer  determines  in 
the  particular  case  that  an  employee 
will  be  exposed  to  a  fall  hazard  but  that 
the  use  of  a  fall  protection  system 
meeting  the  requirements  of  paragraph 
(k)  of  this  section  is  not  feasible  s  the 
employer  shall  alert  the  exposed 
employee  about  the  hazards  involved 
and  instruct  the  employee  how  to 
minimize  the  hazard. 

(k)  Fall  protection.  When  fall 
protection  systems  required  by 
paragraph  (j)  of  this  section  are 
employed,  the  following  shall  apply: 

(1)  Each  fall  protection  system 
component,  e.xcept  anchorages,  shall 
have  fall  arrest/restraint  as  its  only  use. 

(2)  Each  fall  protection  system 
subjected  to  impact  loading  shall  be 
immediately  withdrawn  from  service 
and  not  used  again  until  inspected  and 
determined  by  a  designated  person  to  be 
undamaged  and  suitable  for  use. 

(3)  Each  fall  protection  system  shall 
be  rigged  to  minimize  free-fall  distance 
so  that  the  employee  will  not  contact 
any  lower  level  stowage  or  vessel 
structure. 

(4)  Each  fall  protection  system 
adopted  for  use  shall  have  an  energy 
absorbing  mechanism  that  will  produce 
an  arresting  force  on  an  em.ployee  of  not 
greater  than  1800  pounds  (8  kN). 

(5)  Each  fall  protection  systems' 
hardware  shall  be  designed  and  utilized 
so  as  to  prevent  accidental 
disengagement. 

(6)  Each  fall  protection  systems'  fixed 
anchorages  shall  each  be  capable  of 
sustaining  a  force  of  5,000  (22.2  kN) 
pounds  or  be  certified  as  capable  of 
sustaining  at  least  twice  the  potential 
impact  load  of  an  employee's  fall.  Such 
certification  must  be  made  by  a 
registered  professional  engineer.  When 
more  than  one  employee  is  attached  to 
an  anchorage,  the  foregoing  limits  shall 
be  muftiplied  by  the  number  of 
employees  attached. 

(7)  When  "live"  (activated)  container 
gantry  crane  lifting  beams  or  attached 
devices  are  used  as  anchorage  points  the 
following  requirements  apply: 


employees  may  be  required  to  work  on  lop  of 
containers  include,  but  are  not  limited  to:  installing 
or  removing  bridge  clamps:  hooking  up  or 
detaching  overheight  containers:  or  freeing  a 
jammed  sc.-ni-aulomatic  twist  lock. 

■^See  non-nvindalory  Appendix  III  to  this  part  for 
examples  of  situations  where  Ihe  use  of  a  fall 
protection  system  mav  prove  infeasible. 


(i)  The  crane  shall  be  placed  into  a 
slow"  speed  mode: 

(ii)The  crane  shall  be  equipped  with 
a  remote  shut-off  switch,  capable  of 
stopping  all  crane  ftinctions.  in  the 
control  of  employee(s)  attached  to  the 
beam;  and 

(iii)  A  visible  or  audible  indicator 
shall  be  present  to  inform  the  same 
employee(s)  when  the  remote  shut-off  is 
operational. 

(8)  Fall  protection  system  components 
shall  be  certified  as  a  unit  of  being 
capable  of  sustaining  at  least  twice  the 
potential  impact  load  of  an  employee's 
fall.  Such  certification  must  be  made  by 
a  registered  professional  engineer.  When 
more  than  one  employee  is  attached  to 
an  anchorage,  the  foregoing  limits  shall 
be  multiplied  by  the  number  of 
employees  attached. 

(9)  Each  fall  protection  svstem  shall 
incorporate  the  use  of  a  full  body 
harnesses. 

(10)  Each  device,  such  as  a  safety 
cage,  that  is  used  to  transport 
employee(s)  by  being  attached  to  a 
container  gantr>'  crane  spreader,  shall 
have  a  secondar>'  means  of  attachment 
in  place  and  engaged  to  prevent 
accidental  disengagement. 

(11)  Each  fall  protection  system  shall 
be  inspected  prior  to  each  day's  use  by 
a  designated  person.  Any  defective 
components  shall  be  removed  from 
service. 

(12)  Before  using  any  fall  protection 
system,  the  employee  shall  be  trained  in 
the  use  and  application  limits  of  the 
equipment,  proper  hook-up.  anchoring 
and  tie-off  techniques,  methods  of  use. 
and  proper  methods  of  equipment 
inspection  and  storage. 

(13)  The  employer  shall  establish  and 
implement  a  procedure  to  safely  retrieve 
personnel  in  case  of  a  fall. 

(I)  Working  along  unguarded  edges. 
Fall  protection  meeting  the 
requirements  of  paragraph  (k)  of  this 
section  must  be  provided  when 
container  operations  require  employees 
to  work  along  unguarded  edges  (other 
than  on  the  top  of  a  container!  where 
the  fall  distance  is  greater  than  8  feet 
(2.4  m). 


§1918.86    Roil-on  roll-off  (RO-RO) 
operations. 

(See  also  §1918.24.) 

(a)  Traffic  control  system.  An 
organized  system  of  vehicular  and 
pedestrian  traffic  control  shall  be 
established  and  maintained  at  each 
entrance/exit  ramp  and  on  ramps  within 
the  vessel  as  traffic  flow  warrants. 

(b)  Ramp  load  limit.  Ramps  shall  be 
plainly  marked  with  their  load  capacity. 
The  marked  capacity  shall  not  be 
exceeded. 
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(c)  Pedestrian  traffic. 
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§1918.21.  Such  ramps 
physical  separation  bet 
and  vehicular  routes.  VVh 
ofthe  ramp  prevents  phys 
separation,  a  signalperson 
tnffic  and  shall  not  aiiow 
use. 

(dj  Ramp  maintenancf. 
he  properly  maintained  Ln 

(e)  Hazardous  routes.  Pr 
of  Ro-Rc  operations  the  err 
ascertain  any  hazardous  re 
that  could  be  mistaken  for 
on/drive-off  routes.  Siuh  1 
routes  shall  be  clearly  idr 
barricaded. 
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(i)  Ttoctors.  Tractors  cse 
operations  shall  have: 

(1)  sufficient  pov^er  to  as 
inclines  safely;  aud 

(2)  sulficient  braking  cap 
descend  ramp  inclines  sa*^*; 

(jl  Safe  speeds.  Power  dr 
used  in  Rc-Ro  operat-oris  s 
operated  at  safe  speeds  con 
prevailing  conditions. 

(k)  Viintilation.  Internal 
engirte  driven  vehicles  shal 
only  where  adequate  venti! 
or  is  provided.  [.\lr  contam 
rfrquireinents  are  found  in 
part  1^10,  subpart  Z  of  this 

(IJ  S-icun.ig  cargo.  Cargo 
dtsch3~f:d  diiring  Ro-Ro  o; 
shail  b?  ^t^ctired  to  prevent 
loads. 

(m)  Authorized  personne 
authorized  persons  shall  be 
on  any  deck  while  loading 
discharging  operations  are 
conducted.  Such  authorise 
shall  be  equipped  with  higl 
vests  (or  equivalent  protect 

(n)  Signalling  requiremen  f 
driver  is  maneuvering  a  v 
stowage  position  while  oth 
such  as  lashers,  are  workin 
adjacent  vicinity: 

(1)  the  driver  shall  be 
direction  of  a  signaller:  and 
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(2)  No  driver  shall  be  signalled  to 
advance  or  reverse  molion  whiie  any 
personnel  are  in  positions  where  they 
could  bestru(  k. 

§1913.87    Ships  cargo  elevators. 

(a)  Safe  working  load.  The  safe 
v^orking  loads  of  ship's  cargo  elevators 
shall  be  ascertained  and  adhered  to. 

(b)  Load  distribution.  Loads  shall  be 
evenly  distributed  on  the  elevator's 
platform. 

(f:)  Elevator  personnel  restrictions. 
Drivers  of  vehicles  who  remain  at  the 
controls  of  those  vehicles  shall  be  the 
only  persons  permitted  to  travel  on  the 
elevator's  platform  with  the  vehicle. 

(d)  Open  deck  barricades.  During 
elevator  operation,  each  opened  df>ck 
which  presents  a  fall  hazard  to 
employees  shall  be  effectively 
barricaded. 

§1919  88    Log  operalions. 

(Sea  also  §  191 3..38.) 

(-t)  Working  in  holds.  In  holds  \;he.'-e 
logs  are  being  loaded,  no  employee  shall 
remain  in  spaces  for  the  placement  of 
logs  using  dumper  devices  when  the 
possibility  of  logs  striking,  roiling  upon, 
or  pinning  ihe.m  exists. 

(i)}  Footwear.  The  employer  shall 
provide  employees  that  an-  working  logs 
appropri;ite  footwear,  such  as  .spiked 
shoes. 

-   (c)  Lifelines.  When  employees  are 
working  on  log  booms  or  cribs,  lifelines 
shall  be  furnislied  and  hung  overside  to 
the  wcter's  edge. 

(d)  Jacob's  ladder.  When  a  log  boom 
is  being  worked,  a  Jacob's  ladder 
meeting  the  requirements  of  §  1918.22 
shall  be  provided  for  each  gang  working 
alongside  unless  other  .safe  means  of 
access  are  provided.  However,  no  more 
than  two  Jacob's  ladders  are  retjuired  for 
any  single  log  boom  being  worked. 

(e)  Life-rinq.  When  woiking  a  log 
boom  alongside  a  ship,  a  U.S.  Cca,st 
Guard  approved  30  inch  (76.2  cm)  life- 
ring,  with  no  less  than  90  feet  (27.4  m) 
of  line  shall  be  provided  either  on  the 
floating  unit  itself  or  aboard  'he  ship  in 
the  immediate  vicinity  of  each  floati.ng 
unit  being  worked. 

(0  Fescue  boot.  When  employees  are 
working  on  rafts  or  booms,  a  rescue  boat 
shall  be  im.mediately  available. 

§1918.89    Hazardous  cargo. 

(See  also  §191B.2(j).) 

(a)  Employer  preparations.  Before 
cargo  handling  operations  begin,  the 
employer  shall  ascertain  whether  any 
hazardous  cargo  is  to  be  handled  and 
shall  determine  the  nature  ofthe  hazard. 
The  employer  shail  inform  employees  of 
the  nature  ofthe  hazard  and  any  special 
procedures  to  be  taken  io  prevent 


employee  exposure,  and  shall  instruct 
employees  to  stay  clear  of  and  to  notify 
supervision  of  any  leaks  or  spills. 

(h)  Handling  hazardous  cargo. 
Hazardous  cargo  shall  be  slung  and 
.secured  so  that  neither  the  draft  no- 
individual  packages  can  fall  as  a  result 
of  tipping  the  draft  or  slacking  of  the 
supporting  gear. 

(c)  Emergency  procedures.  If 
hazardous  cargo  is  spilled  or  its 
packaging  leaks,  employees  shall  h;; 
removed  from  the  affected  area  until  the 
employer  has  ascertained  the  specific 
hazard.s;  has  provided  any  equipment, 
clothing  and  ventilation,  and  fire 
protection  equipment  necessary  to 
eliminate  or  protect  against  the  hazards; 
and  has  in.structed  cleanup  employees 
in  a  safe  inetlicd  of  cleaning  up  n'ld 
disposing  of  a  spill  and  disposing  of 
le.iking  CGnlainers.  Actual  cleanup  or 
dispcsal  work  shall  he  conducted  under 
tl.i;  supervision  of  a  designated  person. 

Subpart  J— Genera!  Working 

Conditions 

§1918.93    Hszard  communjcaticn. 

(Seo§191^.1(h;(f,).) 

§1918.91     Housekeeping. 

(a)  CeneraL  Active  work  areas  shall  be 
kept  f:He  of  equipment  and  materials  not 
in  use.  and  clear  of  dobris,  projecting 
nails,  strapping  and  other  .sharp  objects 
not  nece."sary  to  the  work  in  progress. 

[b)  Slippery  surfaces.  The  employer 
shall  eliminate  conditions  causing 
slippery  walking  and  working  surfaces 
in  immediate  areas  used  by  employees. 

(l)  Free  movement  of  drafts  Dunnnge 
shall  not  be  placed  at  anv  location 
where  it  interferes  wiih  the  free 
movement  of  draft.s. 

(d)  Dunnage  height.  Dunnage  racked 
against  swc-at  battens  or  bulkheads  slinll 
not  he  used  when  the  levels  of  such 
racks  are  above  the  safe  reach  of 
employees. 

(e)  Coaming  clearance.  Dunnage, 
hatch  beams,  tarpaulins  or  gear  not  in 
use  shall  be  stowed  no  closer  than  3  fee! 
(.91  m)  to  the  port  and  starboard  sides 
of  the  weather  deck  hatch  coaming. 

(0  Nails.  (1)  Nails  which  are 
protruding  from  shoring  or  fencing  in 
the  immediate  work  areas  shall  be 
rendered  harmless. 

(2j  Dunnage,  lumber,  or  shoring 
mate.-ial  in  which  there  are  visibly 
protruding  nails  shall  be  removed  from 
the  immediate  work  area,  or,  if  left  in 
the  area,  the  nail:;  shall  be  rendered 
harmless. 

(g)  Ice  cloft.  Employees  shall  be 
protected  from  i(.e  which  may  fall  f.-rwn 
aloft. 
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§1918.92    Illumination. 

(a)  Walking  and  working  areas. 
Walking,  working,  and  climbing  areas 
shall  be  illuminated.  Unless  conditions 
described  in  the  regulations  of  the  U.S. 
Coast  Guard  (33  CFR  154.570)  exist  in 
the  case  of  specific  operations, 
illumination  for  cargo  transfer 
operations  shall  be  of  an  average 
minimum  light  intensity  of  5-foot- 
candles  (54  lux).  Where  occasional  work 
tasks  require  more  light  than  that  which 
is  consistently  and  permanently 
provided,  supplemental  lighting  shall  be 
used. 

(b)  Intensity  measurement.  The 
lighting  intensity  shall  be  measured  at 
Ihe  task/working  surface,  in  the  plane  in 
which  thejtask/working  surface  is 
present. 

(c)  Arrangement  of  lights.  Lights  shall 
be  arranged  so  that  they  do  not  shine 
into  the  eyes  of  winch-drivers,  crane 
operators  or  hatchtenders.  On  Ro-Ro 
ships,  stationary  lights  shall  not  shinn 
directly  into  the  eyes  of  drivers. 

(d)  Portable  lights.  Portable  lights 
shall  meet  the  following  requirements: 

(1)  Portable  lights  shall  be  equipped 
with  substantial  reflectors  and  guards  to 
prevent  materials  from  coming  info 
contact  with  the  bulb. 

(2)  Flexible  electric  cords  used  with 
temporary  lights  shall  be  designed  by 
the  manufacturer  for  hard  or  extra-hard 
usage.  Temporary  and  portable  lights 
shaU  not  be  suspended  by  their  electric 
cords  unless  the  cords  and  lights  are 
designed  for  this  means  of  suspension. 
Connections  and  insulation  shall  be 
maintained  in  safe  condition. 

(3)  Electric  conductors  and  fixtures 
for  portable  lights  shall  be  so  arranged 
as  to  be  free  from  contact  with  drafts, 
running  gear,  and  other  moving 
equipment. 

(4)  Portable  cargo  lights  furnished  by 
the  employer  for  use  aboard  vessels 
shall  be  listed  as  approved  for  marine 
use  by  the  U.S.  Coast  Guard  or  by  a 
nationally  recognized  testing  laboratory. 

(e)  Entry  into  darkened  areas. 
Employees  shall  not  be  permitted  to 
enter  dark  holds,  compartments,  decks 
or  othet^paces  without  a  flashlight  or 
other  portable  light.  The  use  of  matches 
or  open  flame  lights  is  prohibited. 


§1918.93    Hazardous  atmospheres  and 
substances. 

(See§1918.2(j).) 

(a)  Purpose  and  scope.  This  section 
covers  areas  in  which  the  employer  is 
aware  that  a  hazardous  atmosphere  or 
substance  may  exist,  except  where  one 
or  more  of  the  following  .sections  or  sub 
sections  apply:  Section  1918.89. 
Hazardous  cargo;  §  1918.94(a).  Carbon 
monoxide;  §  1918.94(1)).  Fumigated 


grams;  §  1918.94(c),  Fumigated  tobacco- 
§  1918.94(d).  Other  himigated  cargoes- 
§  1918.94(e),  Catch  of  Menhaden  and 
similar  species  of  fish. 

(b)  Determination  of  hazard.  (1)  When 
the  employer  is  aware  that  a  space  on 
a  vessel  contains  or  has  contained  a 
hazardous  atmosphere,  a  designated  and 
appropriately  equipped  persons  shall 
test  the  atmosphere  before  employee 
entry  to  determine  whether  a  hazardous 
atmosphere  exists. 

(2)  Records  of  results  of  any  tests 
required  by  this  section  shall  be 
maintained  for  at  least  30  days. 

(c)  Testing  during  ventilation.  When 
mechanical  ventilation  is  used  to 
maintain  a  safe  atmosphere,  tests  shall 
be  made  by  a  designated  person  to 
ensure  that  the  atmosphere  is  not 
hazardous. 

(d)  Entry  into  hazardous  atmospheres. 
Only  designated  person  shall  enter 
hazardous  atmospheres,  in  which  case 
the  following  provisions  shall  apply: 

(1)  Persons  entering  a  space 
containing  a  hazardous  atmosphere 
shall  be  protected  by  respiratory  and 
emergency  protective  equipment 
meeting  the  requirement  of  subpart  J  of 
this  part; 

(2)  Persons  entering  a  space 
containing  a  hazardous  atmosphere 
shall  be  instructed  in  the  nature  of  the 
hazard,  precautions  to  be  taken,  and  the 
use  of  protective  and  emergency 
equipment.  Standby  observers,  similarly 
equipped  and  instructed,  shall 
continuously  monitor  the  activity  of 
employees  within  such  space; 

(3)  Except  for  emergency  or  rescue 
operations,  employees  shall  not  enter 
into  any  atmosphere  which  has  been 
identified  as  flam.mable  or  oxygen 
deficient  (less  than  19.5%  oxygen). 
Persons  who  may  be  required  to  enter 
flammable  or  oxygen  deficient 
atmospheres  in  emergency  operations 
shall  be  instructed  in  the  dangers 
attendant  to  those  atmospheres  and 
instructed  in  the  use  of  self-contained 
breathing  apparatus,  which  shall  be 
utilized. 

(4)  To  prevent  inadvertent  employee 
entry  into  spaces  that  have  been 
identified  as  having  hazardous, 
flammable  or  oxygen  deficient 
atmospheres,  appropriate  warning  signs 
or  equivalent  means  shall  be  posted  at 
all  means  of  access  to  those  spaces. 

(e)  Asbestos  cargo  leak.  When  the 
packaging  of  asbestos  cargo  leaks, 
spillage  shall  be  cleaned  up  by 
designated  employees  protected  from 
the  harmful  effects  of  asbestos  as 
required  by  §  1910.1001  of  this  chapter. 


§  1 918.94    Ventilation  and  atmospheric 
conditions. 


(See  also  §l9i8.2(j).) 
(a)  Ventilation  with  respect  to  carbon 
monoxide.  (l)(i)  When  internal 
combustion  engines  exhaust  into  a  hold, 
intermediate  deck,  or  any  other 
compartment,  the  employer  shall  see 
that  tests  of  the  carbon  monoxide 
content  of  the  atmosphere  are  made 
with  such  frequency  to  ensure  that 
dangerous  concentrations  do  not  exceed 
allowable  limits.  Such  tests  shall  be 
made  in  the  area  in  which  employees 
are  working  by  persons  competent  in 
the  use  of  the  test  equipment  and 
procedures.  If  operations  are  located  in 
a  deep  tank  or  refrigerated 
compartment,  the  first  test  shall  be 
made  within  one  half  hour  of  the  time 
the  engine  starts.  In  order  to  determine 
the  need  for  fijrther  te.sting.  the  initial 
test  in  all  other  cargo  handling  areas 
shall  be  taken  no  later  than  one  hour 
after  the  time  the  engine  starts. 

(ii)  The  carbon  monoxide  content  of 
the  atmosphere  in  a  compjylment.  hold, 
or  any  enclosed  space  shall  be 
maintained  at  not  more  than  35  parts 
per  million  (ppm)  (0.0035%)  as  an  8- 
hour  time  weighted  average  and 
employees  shall  be  removed  from  the 
enclosed  space  if  the  carbon  monoxide 
concentration  exceeds  100  ppm 
(0.01%).  The  short  term  exposure  limit 
in  outdoors,  non-enclosed  spaces  shall 
be  200  ppm  (0.02%)  measured  over  a  5 
minute  period. 

(A)  The  term  time  weighted  average 
means  that  for  any  period  of  time  in 
which  the  concentration  exceeds  35 
parts  per  million,  it  shall  be  maintained 
at  a  corresponding  amount  below  35 
parts  per  million  for  an  equal  period  of 
time. 

(B)  The  formula  fo/"time  weighted 
average"  for  an  8-hdur  work  shift  is  as 
follows: 

E=(C.T,*CbTb+.  .  .CnTn)/8 
Where:  E  is  the  equivalent  exposure  for 
the  working  shift.  C  is  the 
concentration  during  any  period  of 
time  T  where  the  concentration 
remains  constant.  T  is  the  duration 
in  hours  of  the  exposure  at  the 
concentration  C. 
(iii)  When  both  natural  ventilation 
and  the  vessel's  ventilation  system  are 
inadequate  to  keep  the  carbon  monoxide 
concentration  within  the  allowable 
limits,  the  employer  shall  u.se 
supplementary  means  to  bring  such 
concentration  within  allowable  limits, 
as  determined  by  actual  monitoring. 

(2)  A  record  of  the  date,  time,  location 
and  results  of  the  te.sfs  required  by 
paragraph  (a)(1)  of  this  section  shall  be 
maintained  for  at  least  30  days  after  the 
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work  has  been  completed. !  uth  records 
may  be  entered  on  any  refn  jvable 
medium,  and  shall  be  availj  ble  for 
inspection. 

(?)  The  intakes  of  portabl  >  blowers 
and  any  exposed  belt  drive;  shall  be 
guarded  to  prevent  injury  tc  employees. 

(4)  The  franies  of  portable  blowers 
shall  be  grounded  at  the  soi  rce  of  the 
current  by  means  of  an  equi  jment 
grounding  conductor  run  w  th  or 
enclosing  the  circuit  condui  tors.  When 
the  vessel  is  the  source  of  tl  e  current, 
the  equipment  grounding  c(  nductcr 
shall  he  bonded  to  the  strut  ure  of  the 
vessel.  Electric  cords  used  s  lall  be  free 
from  visible  defects. 

(bj  Fumigated  grains  (1)   lefore 
commencing  to  handle  bulk  grain  in  any 
compartment  of  a  vessel  in   vhich 
employees  will  or  may  be  p  esent,  the 
employer  shall: 

(i)  ascertain  from  the  elev  itor  operator 
whether  the  grain  has  been  >r  will  be 
fumigated  at  the  elevator;  ar  d 

(ii)  ascertain  from  the  ves;  els  officers, 
agent,  or  other  knowledgeab  !e  source 
whether  those  compartment ;,  or  any 
cargo  within  them  that  was  oaded  at  a 
prior  berth,  have  been  treate  d  with  a 
fumig^nt  or  any  other  chem  cal. 

(2)  If  such  treatment  has  h  sen  ca-r-ried 
out,  or  if  there  is  reason  to  s  ispect  that 
such  treatment  has  been  car  ied  out,  it 
shall  be  determined  by  atmc  spheric 
testing  that  the  compartm.en  s 
atmosphere  is  within  allowable  limits. 
(See  paragraph  (b)(3)  of  this  ;ection.) 

(3)  A  test  of  the  fumigant 
concentration  in  the  atmosp  lere  of  the 
compartment  shall  be  made  after 
loading  begins  and  before  er  jployees 
enter  the  compartment.  Additional  tests 
shall  be  made  as  often  as  n&  essary  to 
ensure  that  hazardous  conct  ntrations  do 
not  develop. 

(i)  Tests  for  fumigant  cone  ;ntration 
shall  be  conducted  by  a  desi  ^nated 
person,  who  shall  be  thorou;  hly 
familiar  with  the  characteris  ics  of  the 
fumigant  being  used,  the  cor  rect 
procedure  for  measurement,  the  proper 
measuring  equipment  to  be  i  ised,  the 
manufacturer's  recommends  tions  and 
warnings,  and  the  proper  usi  i  of 
personal  protective  equipmt  nt 
employed  to  guard  again.st  tl  e  specific 
hazards. 

(ii)  A  record  of  the  date,  ti  ne,  location 
and  results  of  the  tests  requi;  ed  by 
paragraph  (b)  of  this  section  shall  be 
maintained  for  at  least  30  da  is  after  the 
work  has  been  completed.  Si  ich  records 
may  be  entered  on  any  retrie-'able 
medium,  and  shall  be  avaiia  »le  for 
in.spection. 

(iii)  At  any  time  the  conce  itration  in 
any  compartment  reaches  th !  level 
.specified  as  hazardous  by  thi  f  fumigant 


Federal  Register  /  Vol.  59.  No.  105  /Thursday.  June  2.  1994  /  Proposed  Rules 


28667 


manufacturer  or  by  part  1910.  subpart  Z 
of  this  chapter,  whichever  is  lower,  all 
employees  shall  be  removed  from  such 
compartments  and  shall  not  be 
permitted  to  re-enter  until  such  time  a.^ 
tests  demonstrate  that  the  atmosphere  is 
within  allowable  limits. 

(iv)  No  employee  shall  be  permitted  to 
enter  any  compartment  in  which  grain 
himigation  has  been  carried  out,  or  any 
compartment  immediately  adjacent  to 
such  a  compartment,  uniil  it  has  been 
determined  by  test  that  the  atmosphere 
in  the  compartment  to  be  entered  is 
within  allowable  limits  for  entry, 
(v)  In  the  event  a  compartment 
containing  a  hazardous  or  unknown 
concentration  of  fumigants  must  be 
entered  for  the  purpose  of  testing  the 
atmosphere,  or  for  emergency  purposes, 
each  employee  entering  shall  be 
protected  by  respiratory  protective 
equipment  in  accordance  with  the 
provisions  of  §  1918.102,  and  by  any 
protective  clothing  or  other  personal 
protective  equipment  recommended  by 
the  fumigant  manufacturer  for 
protection  against  the  particular 
hazards.  At  least  two  other  employees 
shall  be  stationed  outside  the 
compartment  as  observers,  to  provide 
rest;ue  sen/ices  in  the  event  of  an 
emergency.  The  observers  shall  be 
equipped  with  similar  personal 
protective  equipment. 

(vi)  One  or  more  employees  on  duty 
shall  be  equipped  and  trained  to 
provide  any  specific  emergency 
treatment  stipulated  for  the  particular 
fumigant. 

(vii)  Emergency  equipm.ent  required 
by  this  subparagraph  shall  be  readily 
accessible  wherever  fumigated  grains 
are  being  handled. 

(4)  In  the  event  that  a  compartment  is 
treated  for  local  infestation  before 
loading  grain  by  a  chemical  other  than 
a  fumigant,  the  employee  applying  the 
treatment,  and  any  other  employees 
entering  the  compartment,  shall  be 
provided  with  and  required  to  use  any 
personal  protective  equipment  which 
may  be  recommended  by  the 
manufacturer  of  the  product  to  protect 
them  against  the  efTects  of  e.xposure. 

(c)  Fumigated  tobacco.  The  employer 
shall  not  load  tobacco  until  the  carrier 
has  provided  written  notification  as  to 
whether  or  not  the  cargo  has  been 
fumigated.  If  break-bulk  tobacco  cargo 
has  been  treated  with  any  toxic 
fumigant,  loading  shall  not  commence 
until  written  v/arranty  has  been  received 
from  the  fumigation  facility  that  the 
aeration  of  the  cargo  has  been  such  to 
reduce  the  concentration  of  the 
fumigant  to  within  allowable  limit.s. 
Such  notification  and  warranty  shall  be 
maintained  for  at  least  30  davs  after  the 


loading  of  the  tobacco  has  been 
completed,  and  shall  be  available  fnr 
inspection. 

(a)  Other  fumigated  cargoes.  Before 
commencing  to  load  fumigated  cargo 
other  than  the  cargo  specifically 
addressed  in  paragraphs  (b)  and  (c)  of 
this  section,  the  em.ployer  shall 
ascertain  that  such  cargo  does  not 
contain  a  concentration  of  fumigant.-;  in 
excess  of  allowable  limits  found  in 
subpart  Z  of  oart  1910  of  this  chapter 

(e)  Grain  au.st.  When  employees  are 
exposed  to  concenlrations  of  grain  dust.*; 
in  excess  of  allowable  limits  found  in 
subpart  Z  of  part  1910  of  this  chapter. 
they  shall  be  protected  by  suitable 
respirator)'  protective  equipment  in 
accordance  with  the  requirements  ot 
§1918.102.  * 

(f)  Catch  of  Menhaden  and  Kmulor 
specie.-i  offish  (1)  The  provisions  of  this 
paragraph  shall  not  apply  in  the  raise  of 
vessels  having  and  utilizing  refrigerated 
holds  for  the  carnage  of  all  cargo. 

(2)  After  a  vessel  nas  arrived  at  berth 
for  discharge  of  menhaden,  but  befon; 
personnel  enter  the  hold,  and  as 
frequently  thereafter  as  tests  indicate  to 
be  necessary,  tests  shall  be  made  of  the 
atmosphere  in  the  vessel's  hold  to 
e.isure  a  safe  work  space.  The  tests  shall 
be  performed  for  the  presence  of 
hydrogen  sulfide  and  for  oxygen 
deficiency. 

(3)  Tests  required  by  paragraph  (0(21 
of  this  section  shall  be  made  by 
designated  supervisory  personnel, 
trained  and  competent  in  the  nature  ot 
potential  hazards  and  the  use  of  test 
equipment  and  procedures. 

(4)  The  hydrogen  sulfide  content  of 
the  atmosphere  in  a  compartment,  hold, 
or  any  enclosed  space  shall  be 
maintained  at  not  more  than  10  parts 
per  million  (ppm)  (0.0010%)  as  an  8- 
hour  time  weigfited  average.  The  shon 
term  exposure  limit  shall  be  15  ppm 
(0.0015%)  measured  over  a  15  minute 
period.  The  oxygen  level  must  be 
maintained  to  at  least  19.5  percent. 
Employees  shall  not  be  permitted  in  li.e 
hold  unless  these  conditions  are  met 
and  maintained. 

§1913.95    Sanitation. 

(a)  Wcshing  and  toilet  facilities.  (1) 
Accessible  wa.shing  and  toilet  facilities 
sufficient  for  the  sanitary  requirements 
of  employees  shall  be  readily  accessible 
at  the  worksite.  The  number  of  toilet 
facilities  shall  be  provided  in 
accordance  with  the  table  found  in  this 
section.  The  facilities  shall  have: 

(i)  Running  water,  including  hot  and 
cold  or  tepid  water  at  a  minimum  of  one 
accessible  location  (when  long;shoring 
operations  are  conducted  at  locations 
without  permanent  facilities,  potable 


water  may  be  provided  in  lieu  of 
running  water); 

(ii)  Soap; 

(iii)  Individual  hand  towels,  clean 
individual  sections  of  continuous 
tovveling,  or  warm  air  blowers;  and 

(iv)  Fixed  or  portable  toilets  in 
separate  compartments  with  latch- 
equipped  doors.  Numbers  of  toilet 
facihties  shall  comply  with  the  Toilet 
Facilities  Table.  Separate  toilet  facilities 
shall  be  provided  for  male  and  female 
employees  except  when  toilet  rooms 
will  be  occupied  by  only  one  person  at 
a  lime. 

(2)  Washing  and  toilet  facilities  shall 
l)H  regularly  cleaned  and  maintained  in 
ijnnd  order. 

Toilet  Facilities  Table 


Mq  ot  emctoyees 


20  o»  less 
?0  o«  more 

i'OO  Of  rnofe 


Minimurri  no  of  facili- 
ties 


1  toilet  seat 

1  toilet  seat  arxt  1  un- 

nal  per  40  workers. 
1  toilet  seat  and  i  un- 

nal  per  50  workers. 


(b)  Drinking  wafer.  (1)  Potable 
drmking  water  shall  be  accessible  to 
employees  at  all  times. 

(2)  Potable  drinking  water  containers 
shall  be  clean,  containing  only  water 
and  i(  e,  and  shall  be  fitted  with  covers. 

(3)  Common  drinking  cups  are 
prohibited. 

(c)  Prohibited  eating  areas. 
Consumption  of  food  or  beverages  in 
.areas  where  hazardous  materials  are 
stowed  or  being  handled  is  prohibited. 

(d)  Garbage  and  overboard 
discharges.  Work  shall  not  be  conducted 
in  t.he  immediate  vicinity  of  uncovered 
garbage  or  in  the  way  of  overboard 
discharges  from  the  vessel's  .sanitary 
lines  unless  employees  are  protected 
from  the  garbage  or  rii.scharge  by  a  baffle 
or  splash  board.s. 

§  1918.96    Longsnortng  operations  in  tt)e 
vicinity  of  maintenance  and  repair  work. 

(a)  N.vi^s  interference  (See  also 
§  1918  l(b)(10)).  Longshoring  operations 
shall  not  be  carried  on  when  noise 
interferes  with  communications  of 
warnings  or  instructions. 

(h)  Falling  objects.  Longshoring 
operations  shall  not  be  carried  on  in  the 
hold  or  on  deck  beneath  wo;k  being 
conducted  overhead  whenever  such 
work  exposes  the  employee  to  a  hazard 
of  falling  objects. 

(c:)  Hot  work.  Longshoring  operations 
shall  not  be  carried  on  where  the 
employee  is  exposed  tc  injurious  light 
rays,  hot  metal,  or  sparks,  as  a  rrsult  of 
weldine  or  cutting. 

(d)  Abrasive  blasting  and  spray 
painting.  Longshoring  operations  shall 


not  be  carried  on  in  the  immediate 
vicinity  of  abrasive  blasting  or  spray 
painting  operations. 

(e)  Non-ionizing  radiation. 
Longshoring  operations  shall  not  be 
carried  on  when  there  is  a  danger  that 
non-ionizing  radiation  (electromagnetic 
radiation)  ft-om  a  vessel's  radio  or  radar, 
or  from  radio  or  television  transmitting 
towers  ashore  could  harm  employees 
that  are  involved  in  r^rgo  handling 
operations. 

§  1918.97    First  aid  and  lifesaving  facilities. 

(a)  Injury  reporting.  The  employer 
shall  direct  each  employee  to  report 
every  injury,  regardle.ss  of  severity,  to 
the  employer. 

(b)  First  aid.  A  first  aid  kit  shall  be 
available  at  or  near  to  each  vessel  being 
worked,  and  at  least  one  person  holding 
a  valid  first  aid  certificate,  such  as  one 
issued  by  the  Red  Cross  or  other 
equivalent  organization,  shallbe 
available  to  render  first  aid  when  work 
is  in  progress. 

(r)  First  aid  kit  First  aid  kits  shall  be 
weatherproof  and  shall  contain 
individual  sealed  packages  for  each  item 
that  must  be  kept  sterile.  The  contents 
of  each  kit  shall  be  determined  by  a 
physician,  based  on  the  hazards 
anticipated  at  the  worksite.  The 
contents  of  the  first  aid  kit  .shall  be 
checked  at  least  weekly.  Expended 
items  shall  be  promptly  replaced. 

(d)  Stretchers.  (1)  There  shall  be 
available  for  each  vessel  being  worked, 
one  Stokes  basket  stretcher,  or  its 
equivalent,  permanently  equipped  with 
bridles  for  attaching  to  the  hoisting  gear. 

(2)  Stretchers  shall  be  kept  close  to 
vessels  and  shall  be  positioned  to  avoid 
damage. 

(3)  A  blanket  or  other  suitable 
covering  shall  be  available. 

(4)  Stretchers  shall  have  at  least  four 
sets  of  effective  patient  restraints  in 
operable  condition. 

(5)  Lifting  bridles  shall  be  of  adequate 
•strength,  capable  of  lifting  1,000  pounds 
(454  kg)  with  a  safety  factor  of  five,  and 
shall  be  maintained  in  operable 
condition.  Lifting  bridles  shall  be 
provided  for  making  vertical  patient  lifts 
at  container  berths.  Stretchers  for 
vertical  lifts  .shall  have  foot  plates. 

(6)  Stretchers  shall  be  maintained  in 
operable  condition.  Struts  and  braces 
shall  be  inspected  for  damage.  Wire 
me.sh  shall  be  secured  with  no  burrs. 
Damaged  stretchers  shall  not  be  used 
until  repaired. 

(e)  Life-rings.  (1)  The  employer  shall 
ensure  that  there  is  in  the  vicinity  of 
each  vessel  being  worked,  at  least  one 
U.S.  Coast  Guard  approved  30  inch 
(76.2  cm)  life-ring  with  no  less  than  90 
feet  (27.4  m)  of  line  attached  and  at  least 


one  portable  or  permanent  ladder  which 
will  reach  from  the  top  of  the  apron  to 
the  surface  of  the  water. 

(2)  In  addition  to  the  provisions  of 
paragraph  (e)  of  this  section,  when 
working  a  barge,  scow,  raft,  lighter,  If.g 
boom,  or  r^rfloat  alongside  a  ship,  a 
U.S.  Coast  Guard  approved  30  inch 
(76.2  cm)  life-ring,  with  no  less  than  90 
feet  (27.4  m)  of  line  shall  be  provid<^d 
either  on  the  floating  unit  itself  oi 
aboard  the  ship  in  die  immediate 
vicinity  of  each  floating  unit  being 
v\'orked.  . 

(f)  Communication.  Telephone  or 
equivalent  means  of  communication 
shall  be  readily  availahk 

§1918.98    Personnel. 

(a)  Qualification  of  mnchineity 
operators.  (1)  Only  tho.se  employ»^<: 
detennined  by  the'  employer  to  be 
competent  by  rea.son  of  training  or 
experience,  and  who  understand  \h^ 
signs,  notices  and  operating 
instructions,  and  are  familiar  with  ili.- 
signal  code  in  use,  shall  be  permitted  ii. 
operate  a  crane,  winch,  or  other  power 
operated  cargo  handling  apparatus,  or 
any  power  operated  vehicle,  or  give 
signals  to  the  operator  of  any  hoisting 
apparatus.  However,  employees  being 
trained  and  supervised  by  a  designated 
person  may  operate  such  machinery  and 
give  signals  to  operators  during  fnining 

(2)  No  employee  known  to  havr 
defective  uncorrected  eyesight  or 
hearing,  or  to  be  suffering  from  heart 
disease,  epilepsy,  or  similar  ailments 
which  may  suddenly  incapacitate  the 
employee,  stiail  be  permitted  to  operate 
a  crane,  winch  or  other  power  operated 
cargo  handling  apparatus  or  a  power- 
operated  veh.icle. 

(b)  Supen'isory  accident  prew.nlion 
proficiency,  (l)  After  (insert  date  two 
years  after  promulgation  of  final 
standard),  im-nediate  supervisors  of 
cargo  handling  operations  of  more  th.->i) 
five  persons  shall  satisfactorily 
complete  a  course  in  accident 
prevention.  Employees  newly  assigned 
to  supervisory  duties  after  that  date 
shall  be  required  to  meet  the  provisions 
of  this  paragraph  within  90  days  of  such 
assignment. 

(2)  Tl'.e  accident  prevention  course 
shall  consist  of  instruction  suited  to  the 
particular  operations  involved.** 


"The  folhiwins  iire  rpcommrndt'd  lopiu':  S.f"ly 
rp.s()onsibiiity  and  authority:  elements  of  3(...i(!vni 
pn-venlion:  attiiuilrs,  Ipadership  and  mwiva'irn; 
hazards  of  lor.Rshoring.  including  ppculiar  l<>tjil 
i.irt:umstijnc(>s:  hazard  identificatiun  and 
i^lin:indlion:  jfpj.iirablp  rpgiilalinn*:  and  ;■■  i  ii!'-iil 
iriv<'slis.v.i()ns. 
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Federal 


Subpart  J — Personal  Protective 
Equipment 

§  1918.101    Eye  protection. 

(a)(1)  When  employees  )erform  work 
hazardous  to  the  eyes,  the  employer 
shall  provide  eye  protectidn  equipment 
marked  or  labeled  as  meet  ing  the 
manufacturing  specificafidns  of 
American  National  Standcrds  Practice 
for  Occupational  and  Edu^  :ational  Eye 
and  Face  Protection,  ANS  Z87. 1-1989, 
and  shall  require  that  it  be  used. 

(2)  For  employees  vveari  ig  corrective 
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equipment 
of  this 


spectacles,  eye  protection 

required  by  paragraph  (a)( 

section  must  be  of  the  typ<  which  can 

be  worn  over  spectacles.  P-escription 

ground  safety  lenses  may  \e  substituted 

if  they  provide  equivalent 

(b)  Eye  protection  shall  ife  maintained 
in  good  condition. 

(c)  Used  eye  protection  ^ail  be 
cleaned  and  disinfected  b(^fore  issuance 
to  another  employee. 

§  1918.102    Respiratory  protection. 
(See§1918.1(b)(12)}. 


§  1918.103    Head  protection 
(a)  The  employer  shall 


"q 


I) ire  that 
falling  or 
1  ocks  or 


pict 


employees  exposed  to  im. 
flying  objects,  or  electric  s 
bums  wear  protective  hats 

(b)  Protective  hats  shall  llear 
identifying  marks  or  labels  indicating 
compliance  with  the  manu  acturing 
provisions  of  American  Na  ional 
Standard  Requirements  for  Protective 
Headwear  for  Industrial  Vviirkers,  ANSI 
Z89.1-1986. 

(c)  Protective  hats  previcLsly  worn 
shall  be  cleaned  and  disinf  icted  before 
issuance  by  the  employer  t^  another 
employee. 

§  1 91 8. 1 04    Foot  protection 

(a)  The  employer  shall  rcb 
employees  exposed  to  imp;  c 
objects,  or  puncture  hazard ; 
shoes,  or  equivalent  protec  i 

(b)  Protective  shoes  shall 
identifying  marks  or  labels 
compliance  with  manufact 
provisions  of  the  American 
Standard  for  Personal  Protefct 
Protective  Footwear  ANSI 


§1918.105    Other  protective 

(a)  Protective  clothing.  (1 


a 


e«s 


employer  shall  provide,  an 
require  the  wearing  of  spec 
clothing  for  those  employ 
work  in  which  such  protect 
is  necessary. 

(2)  When  necessary,  protective 
clothing  shall  be  cleaned  ar  d 
disinfected  before  reissuanc  e 

(b)  Personal  flotation  equ  pment.  (1) 
The  employer  shall  provide  and  shall 


uire  that 
ct,  falling 

wear  safety 

on. 
bear 
ndicating 

National 
ion — 
-1991. 


\in 


yA\ 


I  leasures. 

The 
shall 

1  protective 
engaged  in 

ve  clothing 


require  the  wearing  of  personal  flotation 
devices  for  those  employees  engaged  in 
work  in  which  they  may  fall  into  the 
water: 

(i)  When  such  employees  are  working 
in  isolation;  or 

(ii)  Where  physical  limitations  of 
available  working  space  creates  a  hazard 
of  falling  into  the  water;  or 

(iii)  Where  the  work  area  is  obstructed 
by  cargo  or  other  obstacles  so  as  to 
prevent  employees  from  obtaining  safe 
footing  for  their  work;  or 

(iv)  When  working  on  the  deck  of  a 
barge. 

(2)  Personal  flotation  devices  shall  be 
United  States  Coast  Guard  approved 
Type  I  PFD.  T\  pe  II  PFD,  Type  III  PFD, 
or  Type  V  PFD,  or  equivalent,  in 
accordance  with  46  CFR  part  160  (Coast 
Guard  Lifesaving  Equipment 
Specifications)  and  33  CFR  part  175.23 
(Coast  Guard  table  of  devices  equivalent 
to  personal  flotation  devices). 

(3)  Personal  flotation  devices  shall  be 
maintained  in  safe  condition  and  shall 
be  considered  unserviceable  when 
damaged  so  as  to  affect  buoyancy  or 
fastening  capability. 

Appendix  I  to  Part  1918— Cargo  Gear 
Register  and  Certificates  (Non-mandatory) 

Note:  This  Appendix  is  non-mandatory 
and  provides  guidance  to  part  1918  to  assist 
employers  and  employees  in  complying  with 
the  requirements  of  this  standard,  as  well  as 
to  provide  other  helpful  information.  Nothing 
in  this  Appendix  adds  or  detracts  from  any 
of  the  requirements  of  this  standard. 

Gfneral 

The  tests,  examinations  and  inspections 
indicated  in  this  register  are  based  on  the 
requirements  of  I.L.O.  Convention  152  and 
Recommendation  160.  They  are  intended  to 
ensure  that  ships  having  lifting  appliances 
are  initially  certified  by  a  competent  person, 
and  to  establish  periodically  that  they 
continue  to  be  in  safe  working  order  to  the 
satisfaction  of  a  competent  person  acceptable 
to  a  competent  authority. 

A  Register  of  lifting  appliances  and  items 
of  loose  gear  shall  be  kept  in  a  form 
prescribed  by  the  competent  authority, 
account  being  taken  of  this  model 
recommended  by  the  International  Labour 
Office.  This  Register  and  related  certificates 
shall  be  kept  available  to  any  person 
authorized  by  the  competent  authority.  The 
Register  and  certificates  for  gear  currently 
aboard  the  ship  shall  be  preserved  for  at  least 
five  years  after  the  date  of  the  last  entry. 

Instruction 

1.  Initial  Examination  and  Certification 

1.1.  Ever>'  lifting  appliance  shall  be 
certified  by  a  competent  person  before  being 
taken  into  use  for  the  first  time  to  ensure  that 
it  is  of  good  design  and  construction  and  of 
adequate  strength  for  the  purpose  for  which 
it  is  intended. 

1.2.  Before  being  taken  into  use  for  the  first 
time,  a  competent  person  shall  supervise  and 


witness  testing,  and  shall  thoroughly 
examine  every  lifting  appliance. 

1.3.  Every  item  of  loose  gear  shall,  before 
being  taken  into  use  for  the  first  time,  shall 
be  tested,  thoroughly  examined  and  certified 
by  a  competent  person,  in  accordance  with 
national  law  or  regulations. 

1.4.  Upon  satisfactory  completion  of  the 
procedures  indicated  above,  the  competent 
person  shall  complete  and  issue  the  Register 
of  lifting  appliances  and  attach  the 
appropriate  certificates.  An  entry  shall  be 
made  in  part  I  of  the  Register. 

1.5.  A  rigging  plan  showing  the 
arrangement  of  lifting  appliances  shall  be 
provided.  In  the  case  of  derricks  and  derrick 
cranes,  the  rigging  should  show  at  least  the 
following  information. 

(a)  the  position  of  guys: 

(b)  the  resultant  force  on  blocks,  guys,  wire 
ropes  and  booms; 

(c)  the  position  of  blocks; 

(d)  the  identification  mark  of  individual 
items;  and 

(e)  arrangements  and  working  range  of 
union  purchase; 

2.  Periodic  Examination  and  Re-testing 

2.1.  All  lifting  appliances  and  everj'  item 
of  loose  gear  shall  be  thoroughly  examined 
by  a  competent  person  at  least  once  in  every 
twelve  months.  The  particulars  of  these 
thorough  examinations  shall  be  entered  in 
part  I  of  the  Register. 

2.2.  Re-testing  and  thorough  examination 
of  all  lifting  appliances  and  every  item  of 
loose  gear  is  to  be  carried  out; 

(a)  after  any  substantial  alteration  or 
renewal,  or  after  repair  to  any  stress  bearing 
pan.  and; 

(b)  in  the  case  of  lifting  appliances,  at  least 
once  in  every  five  years. 

2.3.  The  retcsting  referred  to  in  paragraph 
2.2(a)  may  be  omitted  provided  the  part 
which  has  been  renewed  or  repaired  is 
subjected  by  separate  test,  to  the  same  stress 
as  would  be  imposed  on  it  if  it  had  bcf  n 
tested  in-situ  during  the  testing  of  the  lifting 
appliance. 

2.4.  The  thorough  examinations  and  tests 
referred  to  in  paragraph  2.2.  are  to  be  entered 
in  part  I  of  the  Register. 

2.5.  No  new  item  of  loose  gear  shall  be 
manufactured  of  wrought  iron.  Heat 
treatment  of  any  existing  wrought  iron 
components  should  be  carried  out  to  the 
satisfaction  of  the  competent  person.  No  heat 
treatment  should  be  applied  to  any  item  of 
loose  gear  unless  the  treatment  is  in 
accordance  with  the  manufacturer's 
instruction:  to  the  satisfaction  of  the 
competent  person.  Any  heat  treatment  and 
the  associated  examination  are  to  be  recorded 
by  the  competent  person  in  part  I  of  the 
Register. 

3.  Inspections 

3.1.  Regular  visual  inspections  of  every 
item  of  loose  gear  shall  be  carried  out  by  a 
responsible  person  before  use.  A  record  of 
these  regular  inspections  is  to  be  entered  in 
part  II  of  the  Register,  but  entries  need  only 
be  made  when  the  inspection  has  indicated 
a  defect  in  the  item. 
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4.  Certificates 

4.1.  The  certification  forms  to  be  use<i  in 
conjunction  with  this  Register  (Form  No.  1) 
are  as  follows: 

(Form  No.  2)— Certificate  of  t.?st  and 
thorough  examination  of  lifling  appliance. 

(Form  No.  2(U))-<:ertificatG  of  test  and 
thorough  examination  of  derricks  used  in 
'.i.nion  purchase. 

(Form  No  3)— Certificate  of  fn.st  and 
thorough  e.\nir.i nation  of  loose  ge.ir. 
.  (Form  No.  4)— Certificate  of  test  and 
thorough  examination  of  wire  rope. 

The  Following  Are 

[Part  I- 


Definilions 

(a)  The  term  ^competent  authority*  means 
a  minister,  government  department' or  other 
authority  empowered  to  i.ssue  regulations, 
orders  or  other  instructions  having  the  force 
of  law. 

(c)  The  term  'compotent  person"  means  a 
person  appointed  by  the  ma.sterof  the  ship 
or  the  owner  of  the  gear  to  be  responsible  for 
the  performance  of  inspections  and  who  has 
sufficient  knowledge  and  experience  to 
undertake  such  inspections. 

(d)  The  term  "thorough  examination" 
means  a  detailed  visual  examinaticm  bv  a 


compotent  pcT-am.  supplemented  if  no(  (rss.nry 
by  other  suitable  means  or  measures  i,n  oriicr 
to  arrive  at  a  reliable  conclusion  as  to  the 
safety  of  the  lifting  appliance  or  item  of  loose 
gear  examined. 

(e)  The  term  "lifting  appliance"  covers  hII 
stationarv'  or  mobile  cargo  handling 
appliances  u.sed  on  board  ship  for 
suspending,  raising  or  lowering  loads  or 
movi.ig  them  from  one  position  to  amither 
while  suspendeti  or  supported. 

(g)  The  term  "loose gear  '  covers  any  gear 
by  means  of  which  a  load  can  be  attached  to 
a  lifting  appliance,  but  which  does  not  form 
an  integral  part  of  the  appliance  or  load. 


S.AMPLE  Forms  of  Certificates  As  Recommended  by  the  ILO 

Thorough  Examination  of  Lifting  Appliances  and  Loose  Gear] 


Situation  and  description  of  lifting 

appJiances  and  loose  gear  (wrth 

distinguishing  numt)ers  or  marks,  il 

any)  which  have  t>een  thoroughly 

e/amined.  (see  note  i) 


(1) 


Certificate 
Nos. 


(2) 


Examination  pefl0frr,ed 
(see  note  2) 


(3) 


I  certfy  that  on  the  date  to  which  I 
have  appended  my  signature,  the 
gear  shown  in  Cot.  (1)  was  thor- 
oughly examined  and  no  defects 
affected  its  safe  working  condition 

where  found  other  than  those 
shown  in  Col.  (5)  (Date  and  Sig- 
nature) 


Remarks  (To  be  dated 
and  signed) 


(5) 


\Q)  imioi. 

(b)  12  monthty. 

(c)  5  yearly. 

(d)  Repair/Damage. 

(e)  Other  thorou^  examinations. 

Part  II.— Regular  Inspections  of  Loose  Gear 


Situation  and  description  of  kx)se  gear  (with 

distinguishing  numtwrs  or  marlts,  if  any)  which 

has  been  IfKpected.  (See  Note  1) 


Signature  and  date  of  the  responsible  person 
carrying  out  the  inspection 


RemarVs  (To  be  dated  and  signed) 


28670 


Federal  l:egister  /  Vol.  59.  No.  105  /  Thursday.  June  2.  1994  /  Proposed  Rules 


Situation  and  description  of  lotse  gear  (witti 

distinguishing  numbers  or  markfe,  if  any)  wtiich 

has  been  inspected.  (Se^  Note  1) 


Note  1 :  All  loose  gear  should 


Certificate  No.  _ 

Name  of  Ship 

Official  Number 
Call  Sign. 


3e  inspected  before  use. 
Ic^ntity  of  Motional  Authority  or  Competent  Organization        Form  No.  2 


Port  of  Registr>'_ 
Name  of  Owner 


Cer  ificate  of  Test  and  Thorough  Examination  of  Lifting  Appliances 


Situation  and  description  of  liftin  j 
distinguishing  numbers  or  marfs 
have  tjeen  tested  and 


appliances  (with 
,  if  any)  which 
thoroughly  examined 


(1) 


vras 


Name  and  address  of  the  firm 
I  certify  that  on  the  date  to  wh|ch 
fects  or  permanent  deformation 
Date: 
Place: 
Signature: 

Note:  This  certificate  is  the  slindard 
152. 


Dr  competent  person  who  witnessed  testing  and  carried  out  through  examination 

loS^  fndTh^?he"LirwSg''4§Ta?sror.  ^"^  '''  ^'^  '^^'^  ^"^  ^^°^°"^^'^  ^^ ^  ^^  ^  ^- 


international  form  as  responded  by  International  Labour  Office  m  accordance  with  ILO  Convention  No. 


Reverse  of  Form  No.  2 
Instructions 

1.  Every  lifting  appliance  ^all  be 
tested  with  a  test  load  which  shall 
exceed  the  Safe  Working  Loa^l  (SWL)  as 
follows: 


SWL 


Up  to  20  tons 
20  to  50  tons 
Over  50  tons 


2.  In  the  case  of  derrick  sy.sle 
test  load  shall  be  lifted  with  t  le 
normal  tackle  with  the  derric 
minimum  angle  to  the  horizo  Ua 
which  the  derrick  system  was 
(generally  15  degrees),  or  at  s  ich 
angle  as  may  be  agreed.  The  a  n 
which  the  test  was  made  shoifld 
stated  in  the  certificate 

2.1.  The  SWL  shown  is  applicable  to 
swinging  derrick  systems  onlf  When 


Certificate  No. 

Name  of  Ship 

Official  Number, 
Call  Sign. 


Port  of  Registry 


Part  IL— Reguur  Inspections  of  Loose  Gear— Continued 


Signature  and  date  of  the  responsible  person 
carrying  out  the  inspection 


Remarks  (To  be  dated  and  signed) 


Angle  to  the  honzontal  or  radius  at 
which  test  load  applied 

(2) 


Test  load 
(tones) 

(3) 


Safe  working  load  at  angle  or  radius 
shown  in  Col.  2  (tones) 

(4) 


Te  st  load 


25  perceht  in  excess. 
5  tons  in  excess. 
10  perceit  in  excess. 


ms,  the 
ship's 

at  the 
for 

designed 
greater 

gle  at 
be 


derricks  are  used  in  union  purchase,  the 
SWL  (U)  is  to  be  shown  on  Form  2  (U). 

2.2.  In  the  case  of  heavy  derricks,  care 
should  be  taken  to  ensure  that  the 
appropriate  stays  are  correctly  rigged. 

3.  In  the  case  of  cranes,  the  test  load 
is  to  be  hoisted,  slewed  and  luffed  at 
slow  speed.  Gantry  and  traveling  cranes 
together  with  their  trolleys,  where 
appropriate,  are  to  be  traversed  and 
travelled  over  the  full  length  of  their 
track. 

3.1.  In  the  case  of  variable  load-radius 
cranes,  the  tests  are  generally  to  be 
carried  out  with  the  appropriate  test 
load  at  maximum,  minimum  and 
intermediate  radii. 

3.2.  In  the  case  of  hydraulic  cranes 
where  limitations  of  pressure  make  it 
impossible  to  lift  a  test  load  25  percent 
in  excess  of  the  safe  working  load,  it 
will  be  sufficient  to  lift  the  greatest 
possible  load,  but  in  general  this  should 
not  be  less  than  10  percent  in  excess  of 
the  safe  working  load. 


4.  As  a  general  rule,  tests  should 
carried  out  using  test  loads,  and  no 
exception  should  be  allowed  in  the  case 
of  initial  tests.  In  the  case  of  repairs/ 
replacement  or  when  the  periodic 
examination  calls  for  re-test, 
consideration  may  be  given  to  the  use  of 
spring  or  hydraulic  balances  provided 
the  SWL  of  the  lifting  appliance  does 
not  exceed  15  tones.  Where  a  spring  or 
hydraulic  balance  is  used,  it  shall  be 
calibrated  and  accurate  to  within  ±2 
percent  and  the  indicator  should  remain 
constant  for  5  minutes. 

4.1.  If  the  test  weights  are  not  used, 
this  is  to  be  indicated  in  Col.  (3). 

5.  The  expression  "tone"  shall  mean 
a  tone  of  1000  kg.  (2000  lbs) 

6.  The  terms  "competent  person", 
"thorough  examination",  and  "lifting 
appliance"  are  defined  in  Form  No.  1. 

Note:  For  recommendations  on  test   - 
procedures  reference  may  be  made  to 
the  ILO  document  "Safety  and  Health  in 
Dock  Work". 


Idenl  ity  of  National  Authority  or  Competent  Organization        Form  No.  2(U) 
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•Name  of  Owner 


Certificate  of  Test  and  Thorough  Examination  of  Derricks  Used  in  Union  Purchase 


Situation  and  description  of  derricks  used  in  Union 

Purchase  with  distinguishing  numbers  or  marks) 

which  have  kjeen  tested  and  thoroughly  examined. 

(1) 


Max.  height  of  triangle  plate  atxve 
hatch  coaming  (m)  or  max.  angle  be- 
tween runners 

(2) 


Test  Load 
(tones) 

(3) 


Safe  working  load,  SWL  Whei  opef- 
ating  m  Unil  Purchase  (tores) 

(4) 


Position  of  outboard  preventer  guy  attachments- 

(a)  fonward/aft*  of  mast 

and  (b)  from  ships  centerline 

Position  of  inboard  preventer  guy  attachments 

(a)  forward/aft*  of  mast 

and  (b)  from  ships  centerline 

'Delete  as  appropriate 

^r^f^^^Jl^^  °V*?®  1'"^^'  competent  person  who  witnessed  testing  and  carried  out  thorouqh  examination 

Date: 

Place: 

Signature: 

^^Note:  This  certificate  .s  the  standard  international  form  as  recommended  by  intemationat  Labour  Office  m  accordance  wth  iLO  Converr.c-n  Vo 


Reverse  Form  No.  (U) 
Instructions 

1.  Before  being  taken  into  use.  the 
derricks  rigged  in  Union  Purchase  shall 
be  tested  with  a  test  load  which  shall 
exceed  the  Safe  Working  Load  (SWL 
(U))  as  follows: 


SWL 

Test  load 

20  to  50  tons 

Over  50  tons  

10  percent  m  excess. 

SWL 

Test  load 

Up  to  20  tons  

25  percent  m  excess. 

2.  Tests  are  to  be  carried  out  at  the 
approved  maximum  height  of  the 
triangle  plate  above  the  hatch  coaming 
or  at  the  angle  between  Lhe  cargo 
runners  and  with  the  derrick  booms  in 
their  working  positions,  to  pro\  e  the 
strength  of  deck  eye  plates  and  the 
Union  Purchase  system.  These  heights 


or  angles  nuLst  not  ex  eed  the  values 
shown  on  the  rigging  plan. 

3.  Tests  shoula  be  carried  out  using 
test  loads. 

4.  The  expression  "ton"  shall  mean  a 
ton  of  1000  kg.  (2000  lbs) 

5.  The  terms  "competent  person", 
"thorough  examination"  and  "lifting 

appliance"  are  defined  in  Form  No.  1. 

Note:  For  rocommpnddtior.s  on  »f  ^t 
procedures,  reference  may  be  made  to  t.^e 
ILO  document  -.Safpfy  and  Health  in  D<-(  k 
Work". 


Certificate  No.  _ 

Name  of  Ship 

Official  Number 
Call  Sign 


Identity  of  National  Authority  or  Competent  Organization 


Port  of  Registry  . 
Name  of  Owner 


Certificate  OF  Test  and  Thorough  Examination  of  Loose  Gear 


Distinguishing 

number  or 

mark 


Description  of  loose  gear 


Number 
tested 


Date  of  test 


Test  load 
(tons) 


Safe  wo**  toad 
(SW)  (tones) 


Name  and  address  of  makers  or  suppliers: 

Name  and  address  of  the  firm  or  competent  person  who  witnessed  testing  and  earned  out  thorough  examination 

certify  that  the  above  .terns  of  loose  gear  were  tested  and  thoroughly  examined  aro  no  defects  affecting  their  SWL  were  found. 

Place: 

Signature; 

Note:  This  certificate  is  the  standard  international  form  as  recommended. 
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ne\-prsf  Fnrrn  Nn.  3 

Instructions 

■    1.  Ever)"  item  of  loose  geat  is  to  be 
tested  and.  thoroughly  exam  ined  before 
being  put  into  use  for  the  fii  st  time  and 
after  any  substantial  alterafibn 
to  any  part  liable  to  affect  it 
test  loads  to  be  applied  shoi 
accordance  with  the  folio 


,vi  ig 


Item 


Single  stieave  blocks 

(see  note  1). 
Multi  sheave  blocks 

(see  note  2): 

SWL<25  Tones  

25  tones  <SWL  <160 
tones. 


Certificate  No._ 
Name  of  Ship_ 


Te; 


4  X  S  VL 


2x 
(0.93: 


S'VL 


Id  mtity  of  Nntumal  Authority  or  Compptent  Organization        Form  \'o.  4 


Official  Number, 
Call  Sign_ 


Port  of  Registry  . 
Name  of  Owner 


Certificate  of  Test  ANDrrnoRouGH 
Examination  of  Wire  Rope 


Name  and  address  of  maker  or 
supplier 


Nominal  diameter  of  rope  (mm) 

Numtser  o<  strands 

Numtjer  of  wires  per  strand 

Core 

Lay 

Quall^y  of  wire  (N/mm?) 

Rate  of  test  of  sample 

Load   at   wtiicti   sample   txoke 

(tones) 
Safe    working    load    of 

(tones) 
InterxJed  use 


rope 


ict 


Name  and  address  of  the  firm  lof  competent 
person  who  witnessed  testing  arjd  carried  out 
tho-oujh  examination. 

I  certify  that  ttie  above  part., 
rect,  and  that  the  rope  was  tes 
oughly  examined  and  no  defect: 
SWL  were  found. 

Date; 

Place: 

Signature: 

NOTE:  This  certificate  is  the  . 
national  form  as  recommended 
national  Labour  Office  in  accord 
Convention  f\lo.  152. 


■/.'  or  less  (1.3) 

%(1.6)  

>M1.9)  

■Vx  (2.2)  

1  (25)  


Item 


or  repair 
safety.  The 
be  in 

table- 


load  (tones) 


SWL  >1 60  tones 

Chains,  hooks,  rings, 
stiackles,  swivels, 
etc.: 

SWL  <25  tones 

SWL  >25  tones 

Lifting  tieams,  spread- 
ers, frames  and  simi- 
lar devices: 

SWL  <10  tones 

10  tones  <SWL  <160 

tones. 
SWL  >1 60  tones 


Test  load  (tones) 


1,1  xSWL 


2ySWL 
(1,22  xSWL) 


20 


2  X  SWL 

(1,04  xSWL)  +9,6 

1,1  xSWL 


2.  The  SWL  of  a  multi-stieave  bkick  is  to  be 
taken  as  the  resultant  load  on  the  head  fitting. 

KJOTE;  For  reccmmendations  on  test  proce- 
dures reference  may  be  made  to  the  ILO  doc- 
ument "Safety  and  Health  in  Dock  Work". 

2.  This  form  may  also  be  used  for  the 
certification  of  inturchangeable 
components  of  lifting  appliances. 

3.  The  e.xpression  "ton"  shall  mean  a 
ton  of  1000  kg.  (2000  lbs) 

4.  The  terms  '■competent  person", 
"thorough  examination"  and  "loose 
gear"  are  defined  in  Form  No.  1. 


X  SWL)  +  27 


Note  1.  The  SWL  for  single  sheave  block, 
including  single  sheave  blocks  with  beckets,  is 
to  be  taken  as  one-half  of  the  resultant  load 
on  the  head  fitting. 


Hf  verse  Form  Xo.  -1 
Instructions 

1.  Wire  rope  shall  be  tested  by 
sample,  a  pie<:e  being  tested  to 
destruction. 

2.  The  test  procedure  should  be  in 
accordance  with  an  International  or 
recognized  National  standard. 

3.  The  SWL  of  the  rope  is  to  be 
detfirmined  by  dividing  the  load  al 
which  the  sample  broke,  bv  a  co- 
efficient of  utilization,  determined  as 
follows: 


!ars  are  cor- 
ed and  thor- 
atfecting  its 


s'  indard  inter- 
Ty  th»  Irtter- 
xe  With  ILO 


Item 

Coefficient 

Wire  rope  forming  part  of 
a  sling: 

SV;l  of  the  sling 

SWL<  10  tones  

5 

IQS 

10  tones  <  SWL  < 
160  tones 

(8,85..SWL)-h19l0 
3 

10-' 

SWL>  ie-0  tones  .... 
Wire  rope  as  integral  part 
of  a  lifting  appliances: 
SWL  of  lifting  appli- 
ance   

SWL<  160  tones  ....  I   (8,55vSWL)+i9l0 

Table  1  .—Wire  Rope  Clips 


Improved  plow  steel,  rope 


Inches  (CM) 


Item 

Coefficient 

SWL  >  160  tones  .... 

3 

Note:  For  recommendations  on  test  proce- 
dures referer<«  may  tie  made  to  the  ILO  doc- 
ument "Safety  and  Heatth  in  Dock  Work". 

These  coefficients  should  be  adopted 
unless  other  requirements  are  specified 
by  a  -National  Authority. 

4. 1  he  expression  "ton"  shall  mean  a 
ton  of  1000  kg.  (2000  lbs) 

5.  The  terms  "competent  person", 
"thorough  examination"  and  "lifting 
appliance"  are  defined  in  Form  No.  1. 

Appendix  II  to  Part  1918 — Tables  for 
Selected  Miscellaneous  Auxiliary  Gear 

(Non-mandatory) 

Note:  This  Apjjendix  is  non- 
mandatory  a:id  provides  guidance  to 
part  1918  to  assist  employers  and 
employees  in  complying  with  the 
requirements  of  this'standard.  as  well  as 
to  provide  other  helpful  information. 
Nothing  in  this  Appendix  adds  or 
detracts  from  any  of  the  rep,uirtments  of 
this  standard. 


Minimum  number  of  clips 


Drop  forged 


Other  mate- 
nal 


Minimum 
spacing 


Inches 


3  (7.6) 

33/4  (9.5) 

4'/t  (11.4) 

574  (13.3) 

6  (15.2) 
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Table  1.— Wire  Rope  Clips— Continued 


Improved  ptow  steel,  rope 


Inches  (CM) 


1%(2.7)  

1  'A  (3.2) 

1%  (3.5) 

V/i?(3.8)  


Niifural  Fibre  Rope  and  Rope  Sling.s 


Load  Capacity  in  Pounds  (lbs.)  Safotv  F;irtor=5 


Basket  Hitch 


Angle  of  rope  to  horizontal 
90  deg.  60  deg.  45  deg.  30  dog. 


Rope — Diameter  nominal  in. 


'/i?  ... 

%  .... 
3/4  .... 

'3/16  . 
%  .... 
1     

VAe 


^'^ 

1V4 

1Vl6  

r>^ 

1% 

13/4  

2  

2V3 

2V4  

2'/i 

2% 

Endless  sling: 

'/? 

y,6  

% 

3/4 

'3/,6  

Vs 

1   

V/16  

r^ 

1'/4  

1Vl6  

V/fe  

1% 

13/4  

2 

2% 

2V4  

2'^ 

2Ve 


Polypropylone  Rope  and  Ropp  Slings 


Loiid  Capacity  in  Pounds  (lbs.)  .Safety  F.,<  !or=b 


Table  2 


Eye  and  Eye  Sling 


Vertkial 
hrtch 


550 

700 

900 

1.100 

1,300 

1,500 

1.800 

2.100 

2,400 

2.700 

3.000 

3.700 

4.500 

5.300 

6,200 

7.200 

8.200 

9,300 

10,500 

950 
1.200 
1,600 
2.000 
2,300 
2,800 
3,200 
3,800 
4,300 
4,900 
5,400 
6.700 
8,100 
9,500 
1,000 
3,000 
5,000 
6,500 
8,500 


Chokef  hitch 


250 

360 

450 

550 

650 

750 

900 

1.100 

1.200 

1.400 

1.500 

1.850 

2.300 

2.700 

3,100 

3.600 

4,100 

4.700 

5.200 

500 

600 

800 

950 

1.200 

1.400 

1.600 

1.900 

2200 

2,400 

2.700 

3,300 

4,100 

4,800 

5.600 

6.500 

7,400 

8,400 

9.600 


Table  3 a 


Evp  find  E\v  Slim: 


Minimum  number  o<  clips 


Drop  forged 


Ott)er  mate- 
rial 


^^ 


Angle  of  rope  to  vertical 


Odeg. 


1.100 

1,400 

1.300 

2200 

2.600 

3,100 

3.600 

4.200 

4.800 

5,400 

6,000 

7.400 

9.000 

10.500 

12.500 

14.500 

16.500 

18.500 

21.000 

1.^)00 

2.500 

3.200 

3.900 

4.700 

5.600 

6,500 

7.600 

8,'300 

9.700 

11,000 

13.500 

16.000 

19,000 

22,500 

26.000 

29.500 

33,500 

37.000 


30  deg 


900 

1200 

1,500 

1,900 

2.300 

2.700 

3.100 

3,600 

4200 

4.700 

5200 

6,400 

7,800 

9200 

10,500 

12,500 

14,000 

16.000 

18.000 

1,700 

2200 

2,700 

3,400 

4.100 

4.800 

5.600 

6.600 

8.600 

8,400 

9.400 

11,500 

14,000 

16,500 

19,500 

22.500 

25,500 

29,000 

32.500 


45  deg. 


750 

1000 

1200 

1,500 

1,800 

2200 

2,600 

3,000 

3,400 

3.800 

4.300 

5200 

6,400 

7.500 

8.800 

10.000 

11,500 

13,000 

14.600 

1,400 

1,800 

2200 

2,800 

3.300 

3.900 

4.600 

6.400 

6.100 

6.900 

7.700 

9.400 

11.500 

13,500 

16.000 

18,500 

21,000 

23.500 

26.500 


28673 


Mini  mom 
spaor^g 


lrwr>es 


7'4  (18  1) 

8'A  CM.O) 

9(22  9) 


60  deg. 


560 

700 

900 

1.100 

1.300 

1.500 

1JOO 

2.100 

2.400 

2.700 

3,000 

3.700 

4600 

5.300 

6200 

7200 

8200 

9.300 

•0600 

960 

1200 

V600 

2.000 

2.300 

2800 

1,800 

a.800 

4.300 

4.900 

5.400 

6.700 

8.000 

9500 

"1,000 

■"3.000 

•"5.000 

6.600 

18500 


/OL 
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Rciskot  Hitch 

Angle  of  rope  to  horizontal 

Rope — diameter  non 

inal  m. 

Vertical- 
hitch 

Choker- 
hitch 

Angle  of  rope  to  vertical 

Odeg. 

30  deg. 

45  deg. 

60  deg. 

'-i?  ..^ „ 

650 

800 

1.000 

1,300 

1,600 

1,800 

2.200 

2.500 

2.900 

3,300 

3,700 

4,700 

5.700 

6,800 

8,200 

9,700 

1 1 .000 

12,500 

14.500 

350 

400 

500 

700 

800 

900 

1,100 

1.300 

1,500 

1,700 

1,900 

2,400 

2,900 

3,400 

4,100 

4,800 

5.500 

6,300 

7,100 

1,300 

1,600 

2,000 

2,700 

2,600 

3.100 

3,600 

4,200 

4,800 

6,700 

7,400 

9.400 

1 1 ,500 

13,500 

16,500 

19,500 

22,000 

25,500 

1 ,200 

1.400 

1.700 

2.300 

2,300 

2,700 

3.100 

3,C00 

4.200 

5.800 

6,4C0 

8,100 

9,900 

12,000 

14,600 

16.500 

19,000 

22.000 

950 

1.100 

1,400 

1,900 

2,200 

2.600 

3.100 

3.600 

4,100 

4,700 

5,300 

6,700 

8,100 

9,600 

11,500 

13,500 

15,500 

18,000 

20^00 

^'•.6  „.„ 

% 

650 
800 

Va  

1,000 

'3/16   

1,300 

% 

1,600 

1  

1,800 

1'/l6    _ .. 

2,200 

1'/8   

2,500 

I'A   „ 

2,900 
3.300 
3,700 

1^16    

y'h '. 

\^/k 

4,700 

p/.. 

- 

5,700 

2  

6,800 

2V8 

8,200 

2V4 r. 

9,700 

2'/?  

1 1 ,000 

T"h 

12,500 

14.500 

^•l-ivpr(lpylcne  Ropr  and  Rope  Sii 

Table  3B 

[j)«(i  Qipacify  in  Pounds  (lb.s.>  ?^\ 

I'ty  FiK.tor  =  b 

Endless  Slir.ji 

ai-ik»<t  Hitch 

.■\ngit'  of  rope  to  horizont.il 
W  (leg,  60  dt^.  45  deg.  ."JO  dfg. 

.\n^v.  of  rope  to  horizontiil 

Rope — Diametef  nomi 

lal  in. 

Vertical 
hftch 

Choker  hitch 

Angle  of  rope  to  vertical 

Odeg. 

30  deg. 

45  deg. 

60  deg. 

''"? 

1,200 

1 ,5C0 

1.600 

2.400 

2,800 

3,300 

4,000 

4,600 

5,200 

6,000 

6,700 

8,500 

10.500 

12,500 

15,000 

17,500 

19,500 

23.C00 

25,500 

600 

750 

900 

1,200 

1.400 

1,600 

2,000 

2,300 

2,600 

3,C00 

2.400 

4200 

5,100 

6.100 

7,400 

8,700 

9,900 

11,500 

13,000 

2,400 

2,900 

3.500 

4.900 

5,600 

6,6C0  ■ 

8,000 

9,100 

10.500 

12.000 

13,500 

17,000 

20,500 

24,500 

29,500 

35.500 

39.500 

45.500 

51.500 

2.100 

2.500 

3.100 

4.200 

4,900 

5,700 

6,900 

7,900 

9.000 

10.500 

11.500 

14,500 

18,000 

21.000 

25,500 

30,100 

34,000 

39.500 

44.500 

1,700 

2,100 

2,500 

3,400 

4,000 

4,600 

5,600 

6,500 

7,400 

8.500 

9.500 

12.000 

14,500 

17.500 

21,000 

24,500 

28,000 

32.500 

36.500 

?'-s    

1,200 

*/8   

1,500 

3/4    

1,800 

'^16   „.._ 

2,400 

'/s    _ 

2,800 

1      

3,300 

17-6    

4,000 

Vh 

4,600 

1V4  _ 

5,200 

TV-6    

~ 

6,000 

Vh  

6,700 

t% 

8,500 

1%  

10,500 

2 

12,500 

278  

15,000 

2V4  

1 7,500 

2'k  „ 

19,500 

2% 



23,000 
25,500 

^ 

- 
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Table  4A.— Rated  Load  for  Grade  80  Alloy  Steel  Chain  Slings  ' 

[Chain  per  NACM] 


Chain  size  nominal 

Single  leg  sling — 90 
deq.  to  horizontal 

Rated  load  double  leg  sling  horizontal  angle  ^ 

mm 

loading 

60  deg.  /  double  at 
60  deg. 

45  deg.  X  double  at 
45  deg. 

30  deg.  /  double  at 

in. 

lb 

kg 

30  deg. 

lb 

kg 

lb 

kg 

lb 

kg 

%2    

%    

7 
10 
13 
16 
20 
22 
26 
32 

3,500 
7,100 
12,000 
18,000 
23,300 
34,200 
47,700 
72.300 

1570 

3200 

5400 

8200 

12800 

15500 

21600 

32800 

6,100 
12,300 
20,800 
31,300 
49,000 
59,200 
82,600 
125,200 

2700 
5500 
9400 
14200 
22300 
27200 
37900 
56800 

4,900 
10,000 
17,000 
25,600 
40,000 
48,400 
67,400 
102,200 

2200 
4500 
7600 
11600 
18200 
22200 
31000 
46400 

3,500 
7,100 
1,200 
18,100 
28.300 
34,200 
47,700 
72  300 

1590 

'/2    

3200 

%    

5400 

%    

8200 

%    

12900 

1    

15700 

T/4     

21900 
'>5Ann 

Notes: 

gr:S^;^^S!<SSSS'^t^;S^SS''aS^^^  ^^  '--^^  '^^-^  ^0,  Cha.n.  The. 


=^  Rating  of  mult,-ieg  sl.ngs  adjusted  for  angle  ofToadln^'^bet^een  the  i^^^^n^  leg' ^      Sie  Sent 

Table  4  B.— Maximum  Allowable 
Wear  at  Any  Point  of  Link 


al  plane  of  the  load. 


Nominal  chain  or  coupling  link 

Maximum 

size 

allowable 

wear  of 

cross-sec- 

in 

mm 

tionai  diam- 

eter. In. 

8/32    

7 

0.037 
0.052 
0.060 

%  

10 
13 

Vi   

Vb 

16 

0084 

3/4   

20 

0.105 

%   

22 

0.116 

1     

26 

0.137 

Table  4  B.— Maximum  Allowable 
Wear  at  Any  Point  of  Link— Con- 
tinued 


Table  5— Safe  Working  Loads  for 
Shackles 

(In  tons  of  2,000  Pounds] 


^Jom;nal  chain  or  coupling  link 
size 

Maximum 
allowable 

1 

in 

mm 

wear  of 
cross-sec- 
tional diam- 
eter. In. 

<  IV4 

32 

0.169 

Matenal  size 
(inches) 


Note:  For  other  sizes,  consult  chain  or  sling 
manufacturer. 


Safe  work- 
ing ioed 


5/b 

1.4 

5/4 

2.2 

% 

3-2 

1 

4.3 

TA 

56 

1V4 

6.7 

1'A 

8.2 

V/! 

10.0 

1=>^ 

11.9 

2 

162 

2V4 

21.1 

WiRE  Rope  Table- 


-Rated  loads  FOR  Single  Leg  Slings  6  x  19  or  6  x  37  Classification  Improved  Plow  Steel 
Grade  Rope  With  Fibre  Core  (FC) 

[Rated  Loads '  Tens  (2000  lb))    , 


Venical 


Rope  diameter,  in. 


V4  . 

8/,  6 

%  . 
'/^  . 

«/l6 

V11  , 
3/4  .. 
%  .. 

1  .... 
I^e 
IV4 
13/fe 
I'/fe 
1% 
1% 

2  .... 


HT 


0.49 
0.76 
1.1 
1.4 
1.8 
2.3 
2.8 
3.9 
5.2 
6.7 
8.4 
:0 


MS 


12 
15 
17 
20 
26 


0.51 

0.79 

1.1 

1.5 

2.0 

2.5 

3  1 

4.4 

6.0 

7.7 

9.5 

12 

14 

17 

19 

22 

29 


HT=Hand  tucked  Splice 

For  Hidden  Tuck  Splice  (IWRC),  use  values  in  HT  (FC)  columns 

MS=Mechariical  Splice 

S= Poured  Socket  or  Swaged  Socket 

NOTES: 

,T,il'!J'^r^l®  values  are  based  on  slings  being  vertical.  If  they  are  not  varlicai,  the  rated  load  shall  be  reduced 
minimum  horizontal  angle  between  the  slings  shall  also  be  considered.  reaucea 


0.55 

0.85 

1.2 

1.7 

2.1 

2.7 

3.3 

4.8 

5.4 

8.4 

11 

13 
15 
13 
21 
25 
32 


Checker 


HT.  MS  &  S 


0?8 

0.6 

0.65 

1.2 

1.5 

19 

2.3 

3.3 

45 

5.9 

7.4 

9.0 

11 

13 

15 

17 

22 


!f  two  Of  nrvjre  slings  are  used,  the 


•t?676 
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Wire  Rope  Table— F^ate  Loads  for  Single  Leg  Slings  6x19  or  6x37  Classification  Improved  Plow  Steel 

Grade  Rope  With  Independent  Wire  Rope  Core  (IWRC) 

(Rated  Loads  \  Tons  (2000  lb)] 


Rope  < 


%  .. 

%   .. 

Vio 

V2   .. 

%    .. 
%   .. 

Vb  .. 

1  ... 

IVs 
I'A 
IVs 
I'/b 
IVs 
1% 

2  ... 


HT=Hand  tucked  Splice 
For  Hidden  Tuck  Splice  (IWF^C) 
MS=Mechanlcal  Spilice 
S=Poured  Socket  or  Swagec 
Notes: 

'  These  values  are  based  or 
minimum  honzontal  angle  between 

2  These  values  only  apply  wtten 

3  These  values  only  apply  wt  len 
D=  Diameter  or  curvature  aroiind 
d= Diameter  of  rope 


'A  . 

V,6  . 
%    .. 

V,o. 
Vz  .. 

«/i6   . 

%  .. 
%  .. 
%  .. 

1  .... 

IVs 
I'A 
1% 

1% 
1V« 

2  .... 


HT=Hand  tucked  Splk:« 

For  Hidden  Tuck  Splice  (IV^RC) 
MS=Mechanical  Splice 
S=Pcured  Socket  or  Swaged 
Notes: 

'  These  values  are  based  on 
minimum  horizontal  angle  between 
^  These  values  only  apply  whpn 


Vertical 


iameter,  in. 


HT 


0.53 

0.82 

1.2 

1.5 

2.0 

2.5 

3.0 

4.2 

5.5 

7.2 

9.0 

11 

13 

16 

18 

21 

28 


MS 


0.56 

0.87 

1.2 

1.7 

2.2 

2.8 

3.4 

4.9 

6.6 

8.5 

10 

13 

15 

18 

21 

25 

32 


0.59 

0.92 

1.3 

1.8 

2.3 

2.9 

3.6 

5.1 

6.9 

9.0 

11 

14 

17 

20 

23 

27 

34 


Choker 


HT.  MS  &  S 


0.31 

0.64 

0.92 

1.2 

1.6 

2.0 

2.6 

3.6 

4.8 

6.3 

7.9 

9.7 

12 

14 

16 

19 

24 


Vertical  basket 


[Note  = 


HT 


1.1 
1.5 
2.3 
3.1 
4.0 
4.9 
6.0 
8.4 

11 

14 

18 

22 

27 

32 

37 

43 

55 


lNote  = 


MS&S 


1.1 
1.7 
2.5 
3.4 
4.4 
5.5 
6.8 
9.7 

13 

17 

20 

26 

31 

37 

43 

49 

64 


use  values  in  HT  columns  of  Table  3 
Socket 

slings  being  vertical.  If  they  are  not  vertical,  the  rated  load  shall  be  reduced.  If  two  or  more  slings  are  used,  the 
"  T  the  slings  shall  also  be  considered. 

the  D/d  ratio  is  1 5  or  greater. 

the  D/d  ratio  is  25  or  greater. 

which  the  body  of  the  sling  is  bent 


Wire  Rope  Table— R>  ted  Loads  for  Single  Leg  Slings  6x19  or  6x37  Classification  Extra  Improved  Plow 

Steel  Grade  Rope  With  Independent  Wire  Rope  Core  (IWRC) 

(Rated  Loads  \  Tons  (2000  lb)] 


Vertical 


Rope  diameter,  in. 


MS 


0.65 

1.0 

1.4 

1.9 

2.5 

3.2 

3.9 

5.6 

7.6 

9.8 

12 

15 

18 

21 

24 

28 

37 


0.68 

1.1 

1.5 

2.0 

2.7 

3.4 

4.1 

5.9 

8.0 

10 

13 

16 

19 

23 

26 

31 

40 


Choker 


MS&S 


0.48 

0.74 

1.1 

1.4 

1.9 

2.4 

2.9 

4.1 

5.6 

7.2 

9.1 

11 

13 

16 

18 

21 

28 


Vertkial  Bas- 
ket (Note  ^] 


MS&S 


1.3 
2.0 
2.9 
3.9 
5.1 
6.4 
7.8 

11 

15 

20 

24 

30 

36 

42 

49 

57 

73 


use  values  in  HT  columns  of  Table  3 
Socket 

slings  being  vertical.  If  they  are  not  vertical,  the  rated  load  shall  be  reduced.  If  two  or  more  slings  are  used  the 
-T  the  slinks  shall  also  be  consjdered. 
tfie  D/d  ratio  is  1 5  or  greater. 
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Appendix  III  to  Part  1918— Container 
Top  Safety  (Non-mandator>') 

Note:  This  Appondix  is  non-myndiitory 
iiin]  provides  guidance  to  part  I'llS  to  assist 
cinploycrs  and  omployeos  in  complying  with 
the  roqiiiroments  of  this  standard,  as  well  as 
to  provide  other  helpful  information.  Nothing 
in  this  Appendix  adds  or  diJtracts  from  any 
of  the  requireinents  of  this  standard. 

Due  to  the  almost  limitless  physical 
possibilities  dictated  by  such  factors  as  vessel 


design;  container  type;  container  stowage: 
types  of  container  hoisting  gear.  etc..  thi^re 
may  be  instances  during  vessel  loading/ 
discharge  operations  when  it  is  not  feasible 
to  utilize  container  top  fall  protection 
devices.  As  a  result,  a  case  by  case  and  (!vr'nt 
by  event  approach  must  be  utilized  in 
assessing  the  feasibility  of  providing  siK.h 
<levi(es. 

The  following  are  examples  of  situa'.ions 
whe.re  fall  protection  n;(;i'rot  Ih-  fe.isible: 


•  When  hooking  up  to  or  disconnecting 
from  an  ovcrheight  container  using  •'spnriar 
gear,  where  attaching  fall  protection  to  the 
cranijs  spreader  bar  is  not  allowed  by  the 
owner  of  the  crane  (for  example  a  Port 
.Authority). 

•  When  handling  containers,  ""in  a 
(himney  stow"  on  a  break  bulk  vessel,  with 
ships  gear,  when  a  personnel  basket  is  not 
sufficient  to  (w  used  as  an  anchorage  point 
IFK  Do(..  94-13058  Filed  6-1-94:  8:45  am| 
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ENVIRONMENTAL  PROTE 
AGENCY 

40  CFR  Parts  124  and  270 


(FRL-«89-1] 


Part 


RCRA  Expanded  Public 
and  Revisions  to  Combust 
Permitting  Procedures 

agency:  Environmental  Pre 

Agf'ncy. 

ACTION:  Proposed  rule. 


nti! 

S  'S 


SUMMARY:  The  Environme 
Agftncy  (EPA)  today  propo 
its  regulations  under  the 
Conservation  and  Recovery 
governing  the  permitting  of 
waste  management  facilitio' 
proposed  rule  expands  the 
opportunities  for  public  inv 
allowing  public  participatio 
earlier  point  in  the  permitti 
for  all  RCRA  facilities,  and 
permitting  milestones.  This 
rule  also  amends  and  clari 
modification  classifications 
to  combustion  facilities.  Fi 
proposed  rule  amends  the  p 
for  interim  status  combusti 
during  the  trial  bum  period 
the  procedures  more  equiv 
procedures  governing  permi 
facilities. 


'g; 


fl  s 


ni 


oi 


DATES:  Comments  on  this 
must  be  submitted  on  or  bef( 
1.  1994. 


ADDRESSES:  Written  commer  t 
proposal  should  be  addresse 
docket  clerk  at  the  following 
US.  Environmental  Protecti 
KCR.A  Docket  (5305).  401  M 
Washington.  EX:  20460 
should  send  one  original  anc 
and  place  the  docket  nunibe 
PPCP-FFFFF)  in  the  commer|t 
dt)cket  is  open  from  9  a.m.  tc 
Monday  through  Friday,  l\o 
Federal  holidays.  Docket  ma 
he  reviewed  by  appointmen 
(202)  260-9327.  Copies  of  d 
material  may  be  made  at  no 
a  maximum  of  100  pages  of 
from  any  one  regulatory  doc 
.Additional  copies  are  SO.  15 

FOR  FURTHER  INFORMATION 
RCRA  Hotline  at  1-800-42 
Washington,  DC,  call  (703)  4 
or  PaL-icia  Buzzell  at  (703) 
Office  of  Sohd  Waste.  U.S. 
Environmental  Protection  A-> 
.M  Street  SW..  Washington 


SUPPLEMENTARY  INFORMATION: 
I'rcainble  Outline 
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icipation 
on 


iriKin 


Protection 
to  amend 


Rejource 
Act  (RCRA) 
hazardous 
This 

dvoment  by 
1  at  an 
_  process 
uring  key 
proposed 
permit 
3»rtaining 
lly,  this 
ocedures 
facilities 
ly  making 
a  pnf  to  the 
ted 


d  rule 
re  August 


pr  jposc 


s  on  this 
to  the 
address: 
n  A,gencv, 
Street  SW.. 
Comfnentors 

two  copies 
(F-94- 
s.  The 
4  p.m., 
pt  for 
erials  may 
by  calling 
ket 
(lost,  with 
r  laterial 
Jet. 
t  e 


c  z 


4H9346  (in 


CO  ITACT: 


•jaiQ), 


3C8 


-8fi32, 


d: 


ncy. 401 
: 20460. 


1.  .Authority 

II  Background 

III.  Section  by  Section  Analysis 

A  Expandfd  Public  Particip.aticn 

Requirt-ments  for  all  RCR.A  Facilities 
1.  Purpose  of  Public  Involvement  in 

Today's  Rule 
2  Current  Public  Participation 

Requirements  in  the  RCRA  Pomiit 

Process 
:i.  Summary  of  Proposed  .Approach 
n.  EPA's  Approach  to  Public  Participation 
b.  Struf  Jure  of  Proposal 
t.  Ovtniew  of  Proposed  Requirements 
4  Applicability  of  Public  Involvement 

Requirements 
a  Equitable  Public  Participation 
h.  .Applicability  of  the  Pre-application 

Meeting 
(..  ApplicabilitA-  of  the  Public  Notice  at 

Permit  Application 
d.  Applicability  of  the  Information 

Repository 
r>.  Detailed  Disc  ussion  on  the  Proposed 

Public  Involvement  Requirements 

a.  General  Considerations  Regarding  Public 
Notices 

b.  Requirements  for  the  Pre-application 
Meeting 

( .  Requirement  for  Public  Notice  at  Permit 

Application 
d.  Requirement  for  an  Information 

Repositorv' 
H  Permit  Modification  Procedures  in  Section 

270.42 
1   Purjiose 

2.  Background  Summary 
'i.  Technical  Corrections 

4.  Unclassified  Modifications 

5.  Revisions  to  Appendix  I  of  §270.42 

a.  Slracture  of  Today's  Proposal 

b.  Shakedown 

c.  Trial  Bum 

C  Requirements  Rtsarding  the  Trial  Burn 
.1.  Purpose  and  Applicability 

2.  Summary  of  the  Proposed  Approach 

3.  Current  Trial  Burn  Procedures 

a.  Current  Trial  Burn  Procedures  for 
Permitted  Combustion  Facilities 

h  Current  Trial  Burn  Procedures  for 
Interim  Status  Combustion  Facilities 

4.  Discussion  of  Proposed  Procedural 
Requirements  for  Trial  Burns 

a.  Submittal  of  Trial  Burn  Plans  for  Interim 
Status  Facilities 

b.  Approval  of  Trial  Burn  Plans  for  Interim 
Status  Facilities 

c.  Notice  of  Trial  Burns 

d.  Post  Trial  Burn  Period  at  Interim  Status 
Combustion  Facilities 

e.  Additional  Trial  Burns 

f.  Denial  of  Permit  Application  Aft  .-r  the 
Trial  Burn 

IV.  Solicitation  of  Comments 
A.  Expanded  Public  Participation 
1  Equitable  Public  Participation 

2.  Environmental  justice 

3.  Pre-application  meeting — applicability 

4.  Pre-appUcation  meeting — possible 
alternatives 

5.  Pre-application  meeting — notice 
requirements 

f..  Public  notice  at  permit  application- 
applicability 


7  Public  notice  at  permit  application — 

responsibility 
8.  liiformation  repositorv 

B.  Requirements  Regarding  the  Trial  Burn 
1.  N'i/tices  of  Trial  Burns 

C.  Cost  Estimates 

V.  State  Authority 

A.  Applicability  of  Rules  in  Authorized 

States 

B.  Effect  on  State  Authorizations 

1.  Pre-HSWA  Provisions 

a.  Part  270 — Hazardous  Waste  Permitting 

b.  Part  124— Public  Participation 
Requirements 

2.  Procedures  Applicable  to  pre-IlSWA 
Provisions 

\"I.  Rt!guIatory  Impact  Analysis  Pursuant  to  ■ 
E.xecutive  Order  12866 

A.  Cost  .Analysis 

1.  Expanded  Public  Involvetnent 
Opportunities 

2.  Modification  of  the  Permitting  Process 

a.  Direct  Costs 

b.  Other  Effects 

B.  Summary  of  Benefits 

1.  Expanded  Public  Involvement 
Opptorttmities 

2.  Modification  of  the  Permitting  Process 

C.  Regulatory  Flexibility  Act 

1.  Small  Entity  Impacts  of  Expanded  Public 
Participation  Requirements 

2.  Small  Entity  Impacts  of  Revised 
Requirements  for  "Data  in  Lieu  of"  a 
Trial  Bum 

3.  Small  Entity  Impacts  of  Requirements 
Following  a  Trial  Burn  Failure 

D.  Enhancing  the  Intcrgoverr.mental 

Partnership 

E.  Paperwork  Reduction  Act 

I.  Authority 

These  regulations  are  proposed  under 
the  authority  of  sections  2002.  3004. 
3005  und  7004(b)  of  the  Solid  Waste 
Disposal  Act,  as  amended  by  the 
Resource  Conservation  and  Recovery 
Act,  as  amended  by  the  Hazardous  and 
Solid  Waste  Amendments  of  1984. 

II.  Background 

Section  3004  of  the  Resource 
Conservation  and  Recovery  Act  (RCR.A), 
requires  owners  and  operators  of 
treatment,  storage,  and  disposal 
facilities  to  comply  with  standards 
"necessar\-  to  protect  human  health  and 
the  environment."  The.se  standards  are 
implemented  generally  through  interim 
status  standards  applicable  to  facilities 
that  achieve  interim  status  under  RCRA. 
section  3005(c),  and  through  permits 
that  are  issued  by  EPA  or  under 
authorized  State  programs.  EPA 
continuously  strives  to  improve  the 
hazardous  waste  management  standards 
in  order  to  ensure  protection  of  human 
health  and  the  environment. 

The  role  that  combustion  plavs  in 
hazardous  waste  management  has 
changed  dramatically  over  the  last 
decade  and  a  half.  With  the  recognition 
Ihal  land  disposal  of  hazardous  waste 


could  present  long  term  pollution 
problems,  larger  use  of  combustion 
ensued.  However,  waste  treatment  alone 
will  not  totally  solve  the  problems 
associated  with  hazardous  waste 
disposal.  Therefore,  EPA  decided  to  take 
a  fresh  look  at  how  to  achieve  a  fully 
integrated  waste  management  program 
that  gives  source  reduction  its  proper 
emphasis.' 

To  this  end.  on  May  18,  1993.  the 
Agency  announced  its  Draft  Strategy  on 
Waste  Minimization  and  Hazardous 
Waste  Combustion.  EPA  issued  the 
strategy  in  draft  form  as  the  starting 
point  for  the  debate  on  what  source 
reduction/recycling  actions  and 
regulatory  changes  the  Agency  should 
pursue.  The  Agency  has  been  aggressive 
in  involving  all  the  stakeholders  as  part 
of  the  national  dialogue  on  these 
national  pohcy  questions.  In  addition, 
since  EPA  and  the  States  are  partners 
and  co-regulators  in  hazardous  waste 
management,  any  evaluation  of  the  role 
of  waste  minimization  and  hazardous 
waste  combustion  in  the  hazardous 
waste  management  system  must  be  a 
joint  federal  and  state  effort.  Thus,  EPA 
and  the  States  have  used,  and  will 
continue  to  use,  a  joint  EPA/State 
committee  to  further  develop  the 
national  strategy. 

In  the  context  of  a  national  dialogue 
on  waste  minimization  and  hazardous 
waste  combustion,  the  Agency  has 
identified  a  number  of  specific  actions 
it  would  pursue  to  ensure  that  existing 
combustion  facihties  operate  safely  and 
without  unacceptable  risks  to  human 
health  and  the  environment.  These 
actions  include: 

•  Aggressive  use  of  waste  minimization 
measures  in  permitting  and 
enforcement  efforts  thai  involve 
generators  of  combustible  waste,  as 
well  as  incinerators  and  boilers  and 
industrial  furnaces  (BIFs); 

•  Ensuring  that  a  comprehensive  risk 
assessment,  including  indirect  risk,  is 
conducted  at  each  facility  site; 

•  Use  of  omnibus  permitting  authority 
to  include  dioxin/furan  emission 
limits  and  more  stringent  particulate 
matter  standards  in  new  permits, 
wiere  necessary  to  protect  human 
health  and  the  environment;  and 

•  Giving  low  management  priority  to 
permitting  any  new  incinerator  and 
BIF  capacity,  unless  the  new  facilities 
would  replace  and  be  a  significant 
improvement  over  existing  capacity; 


'  While  the  Agency  is  commilted  lo  source 
reduction  as  its  priinarv'  approach  lo  waste 
management,  it  t>elieves  that  there  will  continue  lo 
be  a  role  for  waste  combustion,  provided  it  is  done 
safely  and  in  compliance  with  fedsral  regulations. 
Combustion  is  a  proven  wa.ste  trcMment  technique 
lo  address  many  types  of  wastes. 


in  other  words,  the  draf*  strategy 
makes  interim  status  combustion 
facilities  the  highest  permitting 
priority,  in  terms  of  processing 
permits,  in  order  to  bring  these 
facilities  under  more  comprehensive 
environmental  controls. 
In  addition,  the  draft  strategy  calls  for 
development  of  mechanisms  to  facilitate 
increased  public  participation  in  the 
permitting  process.  By  developing  such 
mechanisms.  EPA  hopes  to  allow  the 
public  early  access  to  information  about 
the  facility  and  an  opportunity  to 
participate  in  permitting  decisions 
regarding  hazardous  waste  storage, 
treatment,  or  disposal  facilities  (TSDFs) 
that  may  affect  their  communities. 

By  providing  citizens  an  enhanced 
opportunity  to  participate  in  facility 
permitting,  the  Agency  is  striving  to 
give  citizens  more  input  into  decisions 
about  facilities  that  may  impact  their 
communities.  This  may  be  particularly 
so  in  low  income  or  minority 
communities  where  the  lack  of  this 
opportunity  has  been  felt  strongly. 
Consistent  with  the  Agency's  efforts  to 
ensure  envi rerun ental  justice.  EPA 
intends  that  this  rulemaking  will  give 
people  in  such  communities  increased 
opportunity  to  affect  RCRA  permitting 
decisions. 

The  draft  strategy  has  many 
components  and  implementing  all  of  its 
aspects  will  take  time.  Today's  notice  is 
the  first  regulatory  action  that  EPA  has 
taken  under  the  draft  strategy;  it 
addresses  public  participation  and 
several  improvements  to  the  RCRA 
permitting  program  that  EPA  had 
envisioned  prior  to  the  development  of 
the  draft  strategy.  Specifically,  EPA 
proposes  to:  (1)  Expand  opportunities 
for  timely  and  effective  public 
involvement  in  the  permitting  process 
for  all  types  of  units;  (2)  improve  the 
regulations  pertaining  to  permit 
modifications,  specifically,  to  clarify 
combustion  modification  classifications; 
and  (3)  align  certain  interim  status 
requirements  for  combustion  units  with 
the  more  stringent  permit  standards  for 
new  units,  particularly  with  regard  to 
trial  bums.  Although  ihe  Draft  Waste 
Minimization  and  Combustion  Strategy 
focuses  on  combustion  units,  many  of 
the  requirements  EPA  is  proposing 
today  are  more  encompassing  and  apply 
to  all  RCRA  facilities. 

Additional  efforts  are  underway  to 
continue  to  improve  EPA's  hazardous 
waste  management  standards  and  to 
implement  other  components  of  the 
Agency's  Draft  Waste  Minimization  and 
Combustion  Strategy.  Today's  proposed 
rule  is  only  one  piece  of  an  integrated 
and  comprehensi\'e  set  of  regulatory. 


non-regulatory,  and  guidance  materials 
intended  to  support  the  Agency's  Drafi 
Waste  Minimization  and  Combustion 
Strategy. 

EPA  has  taken  administrative  steps  to 
address  the  section  of  the  draft  strategy 
that  discusses  the  Agency's  permit 
denial  and  appeals  process.  Ln 
particular,  the  draft  strategy  indicates 
that  EPA  will  evaluate  ways  to  limit  the 
burning  of  hazardous  waste  in  interim 
status  units  during  the  administratix  e 
appeal  of  a  permit  denial,  prior  to  a  final 
decision.  EPA  considered  a  number  of 
options  for  implementing  this  aspect  of 
the  draft  strategy  and  selected  one  that 
could  be  effected  immediately. 

The  Agency  issued  a  directive  under 
Administrator  Browner's  signature,  on 
March  16. 1994.  to  prioritize  and 
expedite  the  review  by  the 
Environmental  Appeals  Board  (EAB)  of 
Federal  RCRA  permit  denials.  Under  the 
procedures  set  forth  in  the  directive, 
entitled  Expedited  Administrative 
Review  of  Appeals  of  RCRA  Permit 
Denials  Filed  by  Interim  Status 
Hazardous  Waste  Combustion  Facilities, 
the  Administrator  directed  the  EAB  to 
take  final  action  on  any  combustion 
permit  denial  no  later  than  90  days  from 
the  receipt  of  a  petition  for  review.  EPA 
believes  that  these  procedures  will 
promote  the  draft  strategy's  goal  of 
limiting  burning  of  waste  during  the 
potentially  lengthy  appeals  process, 
during  wfiich  interim  status  facilities 
whose  permits  were  denied  were 
entitled  to  continue  operating  under 
interim  status,  without  infringing  upon 
important  rights  of  appeal. 

III.  Section  by  Section  Analysis 

A.  Expanded  Public  Participation 
Requirements  for  All  RCRA  FaolitiFi. 

1.  Purpose  of  Public  Involvement  in 
Today's  Rule 

The  purpose  of  this  section  of  the 
proposed  rule  is  to  enhance  public 
involvement  in  the  RCRA  permit 
process  by  improving  and  increasing  the 
opportunities  for  public  participation. 
The  permitting  agency  should  carry  oul 
these  new  opportunities  concurre.'-.fly 
with  the  existing  permitting  process. 
Today's  proposed  requirements  should 
not  delay  the  process. 

"Public  participation"  is  part  of  the 
process  leading  to  a  final  EPA  or  State 
permit  decision;  it  provides  an 
opportunity  for  the  public  to  express  its 
views  to  the  permitting  authority  and 
the  applicant,  and  enables  both  to  give 
due  consideration  to  the  public's 
concerns.  Today's  proposal  will 
establish  procedures  to  promote  bftlfr 
and  more  timely  information-sharing 
not  only  between  the  public  and  thi 
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activities  during  the  RCRA  pemiitting 
process. 

Four  steps  make  up  the  existing  RCRA 
permitting  decision  process:  (1)  Receipt 
and  review  of  the  permit  application;  (2) 
preparation  of  draft  permit  or  decision 
to  deny:  (3)  public  comment  period;  and 
(4)  final  permit  decision.  EPA 
regulations  currently  require  public 
involvement  activities  during  two  of  the 
four  steps.  The  first  step  in  the  decision 
process  begins  when  the  permitting 
agency  receives  the  permit  application 
frcJm  the  facility.  Under  the  existing 
federal  rules,  no  direct  public 
involvement  activities  occur  at  this 
stage;  however,  the  permitting  agency 
begins  to  assemble  a  mailing  list  of 
appropriate  government  agencies  and 
individuals,  including  interested 
members  of  the  public,  as  required  by 
§  124.10(c).  The  permitting  agency  uses 
the  list  to  distribute  information  about 
meetings,  hearings,  and  available 
reports  and  documents  later  in  the 
permit  process.  In  addition,  the 
permitting  agency  may  periodically 
publicize  the  e.xistence  of  this  Ust  and 
solicit  additions  to  it. 

The  second  slap  in  tlie  perm.itting 
decision  process  occurs  after  the 
regulatory  agency  com.pletes  review  of 
the  permit  application,  .^t  this  point,  the 
regulatory  agency  decides  either  to 
tentatively  deny  the  pennit  application 
or  to  prepare  a  draft  permit  for  the 
facility.  "The  third  step  occurs  once  the 
regulatory  agency  makes  its  prcliminarv' 
decision  about  the  permit  application. 
Under  the  existing  regulations,  the 
public  has  its  first  formal  participation 
opportunities  in  this  step.  It  the 
permitting  agency  prepares  a  draft 
permit,  it  must  give  a  formal  public 
notice  that  the  draft  permit  is  available 
for  public  review  and  comment.  In 
addition,  the  permitting  authority  must 
formally  notify  the  public  if  it  plans  to 
deny  a  permit  application.  In  both  cases, 
the  permitting  agency  must  place  the 
notice  in  a  major  local  newspaper, 
broadcast  it  over  local  radio  stations, 
and  send  it  to  all  persons  on  the  mailing 
list.  A  45-day  public  comment  period  on 
the  draft  permit  or  notice  of  intent  lo 
deny  the  permit  follows  the  publication 
of  the  notice.  The  comment  period 
provides  the  public  with  an  opportunitv 
to  comment,  in  writing,  on  conditions  - 
contained  in  the  draft  permit  or  notice 
of  intent  to  deny.  The  regulator}'  agency 
may  rc-open  or  extend  the  comment 
period  if,  during  llic  comm^^nt  period,  it 
receives  substantial  new  questions  or 
issues  concerning  tlie  draft  permit 
decision.  In  addition,  the  public  may 
request  that  the  f/ermiitting  agency  hold 
a  public  hearing  on  the  draft  permit 
dncisinn.  If  the  regulatory  agoncy  holds 


a  public  hearing,  it  must  give  the  public 
a  30-day  advance  notice  of  the  time  and 
place  of  the  hearing. 

The  final  permit  decision  is  the  fourth 
step  in  the  permitting  decision  process. 
After  the  public  comment  period  closes, 
the  regulatory  agency  reviews  and 
evaluates  all  written  and  oral  comments 
and,  then,  issues  a  final  permit  decision. 
At  this  time,  the  regulatory  agency  must 
send  a  notice  of  decision,  together  with 
a  written  response  to  all  significant 
comments,  to  all  persons  who  submitted 
public  comments  or  requested  notice  of 
the  final  permit  decision  (in  accordance 
with  §  124.17).  The  response  to 
comments  summarizes  all  significant 
comments  received  during  the  public 
comment  period  and  explains  how  the 
permitting  authority  addressed  or 
rejected  the  comments  in  the  final 
permit  decision.  The  permitting  agency 
must  place  the  written  response  to 
comments  in  the  Administrative  Record 
established  at  the  regulatoiy  agency. 

3.  Summary  of  Proposed  Approach 

a.  EPA's  approach  to  public 
participation.  Today's  amendments 
introduce  provisions  for  new  public 
notices  and  meetings  in  the  permit 
process.  Through  this  approach,  EPA 
intends  to  open  opportunities  for  public 
participation  earher  in  the  permit 
process.  Through  earlier  public 
involvement  and  improved  public 
awareness,  today's  requirements  will 
result  in  more  meaningful  and 
interactive  public  participation.  At  the 
same  time,  these  amendments  are 
flexible  and  allow  perm.itting  agencies 
and  facilities  to  tailor  public 
participation  activities  according  to 
facility-specific  circumstances. 

By  expanding  public  involvement 
opportunities,  the  proposed  rule  should 
streamline  the  permitting  process,  since 
public  issues  will  be  raised  and 
addressed  earlier  in  the  process.  At 
present,  formal  public  involvement  in 
the  permitting  process  does  not  begin 
until  the  draft  permit  st^ge.  By  this 
point  in  the  process,  the  permitting 
authority  and  the  applicant  already  have 
discussed  crucial  parts  of  the  Part  B 
application;  thus,  the  public  often  fnols 
that  most  major  decisions  on  the  permit 
are  m.ade  before  public  input.  Under 
today's  proposed  requirements,  the 
perm.itting  authority  will  be  focusing 
discussion  and  dialogue  on  the  permit 
application  earlier  in  tho  permitting 
process.  EPA  wishes  to  encourage  tlie 
public  to  participate  in  these  esrlir!?  and 
e.xpanded  opportunities  for 
involvement,  fully  raising  issues  and 
concerns  early  so  they  may  be  eval'jati'd 
and  responded  to.  Such  earlv  and 
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meaningful  dialogue  should  result  in  an 
expeditious  permit  decision. 

The  earlier  public  involvement 
opportunities  proposed  today  allow  the 
public  the  opportunity  to  raise  issues 
before  many  decisions  are  made.  This 
then  allovi's  the  applicant  and  the 
permitting  authority  to  address  citizen 
concerns.  The  idea  of  promoting  earlier 
public  involvement  in  the  permitting 
process  is  also  consistent  with 
recommendations  put  forth  by  the 
KCRA  Implementation  Study  and  a 
number  of  outside  sources  (e.g..  the 
Keystone  Center,  environmental  groups, 
and  business  trade  associations). 

EPA  considered  a  variety  of 
approaches  in  developing  today's 
proposal.  After  careful  evaluation,  EPA 
believes  that  the  proposed  requirements 
will  meet  the  Agency's  goal  of  providing 
increased  opportunity  for  public 
involvement.  Today's  proposed 
requirements  would  not,  of  course, 
preclude  additional  public  involvement 
activities  beyond  the  regulations,  where 
appropriate  on  a  facility-specific  basis, 
such  as  alternative  public  outreach 
activities,  supplementary  meetings,  or 
fact  sheets.  At  RCRA  locations,  in  fact, 
permitting  agencies  and  facilities  have 
implemented  a  variety  of  public 
involvement  activities  that  have  helped 
affected  communities  to  understand  and 
participate  in  permit  decision-making. 
EPA  has  published  a  practical  how-to 
guidance  for  regional  permit  writers  and 
public  involvement  staff,  entitled  the 
RCRA  Public  Involvement  Manual 
(September  1993/  EPA  53(>-R-93-006). 
In  the  guidance.  EPA  recommends 
public  involvement  activities  to 
encourage  productive  public 
participation  in  a  variety  of  community 
and  facility  situations.  Additional 
e.xamples  of  ways  to  expand  public 
involvement,  beyond  what  is  required 
by  today's  proposed  regulations,  are 
included  in  section  5. a:  General 
Requirements  for  Providing  Public 
Notice. 

Before  drafting  this  proposal,  the 
Agency  contacted  a  variety  of  interested 
parties  involved  in  public'outreach 
activities.  EPA  had  discussions  with  a 
range  of  groups,  including:  Public 
interest  groups,  industry,  state  and  local 
government.  Indian  tribal 
representatives,  trade  associations,  and 
public  involvement  specialists  from 


EPA  regions  and  Headquarters.  These 
groups  submitted  valuable  comments 
and  suggestions  to  the  Agency  on  how 
to  expand  and  enhance  public 
involvement.  The  Agency  also  held  an 
informal  meeting  on  October  13.  1993. 
with  a  small,  yet  diverse  group  of 
stakeholders  to  receive  their  input  and 
to  facilitate  the  exchange  of  information 
concerning  greater  opportunities  for 
public  participation.  This  meeting  was  a 
starting  point  for  efforts  to  improve 
public  involvement  in  the  permitting 
process;  EPA  would  like  to  continue 
these  discussions  beyond  this  proposal. 

Today's  rul?  is  consistent  with,  and 
builds  upon,  the  Agency's  final  Public 
Particip:ition  Policy,  published  in  the 
Federal  Register  at  46  FR  5740.  January 
19.  1981.  This  pohcy  established  a 
uniform  set  of  guidelines  concerning 
public  participation  in  all  EPA 
programs.  The  guidelines  encouraged 
EPA  programs  to  provide  a  consistent 
level  of  public  involvement  during  EPA 
activities,  including  State  and  local 
activities  funded  or  delegated  by  EPA. 
The  1981  policy  embodied  many  public 
comments  on  improving  the  process  and 
outlined  new  steps  that  the  Agency 
should  take  to  ensure  that  members  of 
the  public  are  given  earlier  and  better 
opportunities  to  be  involved  in  EPA 
decision-making.  Among  other  things, 
the  policy  emphasized  public  access  to 
information  as  a  critical  component  to 
successful  public  participation 
programs,  and  encouraged  the  use  of  a 
variety  of  outreach  activities  throughout 
the  permit  process  so  that  the  public  can 
be  kept  up  to  date  on  matters  of 
concern.  Today's  rule  builds  upon  these 
policy  statements  and,  in  many  cases, 
strengthens  (hem  through  proposed 
regulatory  language.  For  example,  EPA 
is  proposing  regulatory  requirements  to 
provide  the  public  wiili  the  opportunity 
to  attend  a  public  meeting  at  the  outset 
of  the  permitting  pwcecs.  Additional 
public  notices,  including  improved 
notification  ac>ivi!ies,  are  required  at 
new  points  within  the  permit  proce.ss. 
These  proposed  notices  will  provide 
information  to  the  public  at  the 
beginning  of  decision-making  processes 
so  that  the  public  will  have  adequate 
time  to  respond.  Finally,  today's  rule 
adopts  the  ideas  suggested  by  the  policy 
on  "depositories"  and  incorpo.-ates 


them  into  a  flexible  tool  called  the 
information  "repository." 

In  a  separate  effort,  the  Agency  is 
reviewing  its  regulations  that  impose 
restnctions  on  siting  RCRA  hazardous 
waste  treatment,  storage,  and  disposal 
facilities  (TSDFs).  The  Agency's  current 
regulations  impose  restrictions  on  siting 
these  facilities  in  flood  plains  and 
seismic  zones.  EPA  believes  that  there 
may  be  a  need  for  enhanced  national 
minimum  standards  as  required  under 
section  3004(o)(7)  of  RCRA.  Consistent 
with  Executive  Order  12898  on 
environmental  justice.  EPA  is  reviewing 
existing  and  potential  standards  for 
siting  hazardous  waste  TSDFs.  As  a  part 
of  this  review,  the  Agency  intends  to 
look  at  siting  TSDFs  in  proximity  to 
populations  and  institutions  such  as 
schools,  hospitals,  and  prisons,  to 
determine  whether  there  is  a  need  to 
consider  (and  the  appropriate  way  to  do 
so)  such  factors  in  siting  these  facilities. 

In  conducting  the  review,  EPA  will 
recognize  the  appropriate  role  of  State 
and  local  governments  in  land  use 
planning  and  facility  siting.  EPA  does 
not  intend  to  preempt  this  role  Rather, 
it  is  EPA's  intention  to  review  the 
current  procedures  and  requirements  to 
identify  whether  any  additional 
measures  are  necessary  to  protect 
human  health  and  the  environment. 

b.  Structure  of  proposal.  In  expanding 
the  public  involvement  activities  within 
the  permit  process.  EPA  proposes  to 
place  these  requirements  within  40  CFR 
parts  124  and  270.  EPA  placed  the 
general  requirements  for  public 
participation  within  Part  124  Subpart 
B— Specific  Procedures  Applicable  to 
RCRA  Permits  Subpart  B  is  an  already 
established  section,  which  does  not 
contain  any  regulations  at  this  time. 
EPA  proposes  to  place  public 
involvement  requirements  within 
Subpart  B  to  en.sure  a  clear  and  orderly 
integration  of  new  RCRA  permitting 
requirements  into  part  124.  Please  note 
that  other  sections  of  this  rule  will 
address  additional  public  involvement 
requirements  during  the  trial  burn  phase 
within  part  270.  The  flow  chart  shovra 
in  Figure  1  indicates  the  points  in  the 
permitting  process  where  the  proposed 
additions  to  public  involvement 
activities  would  occur. 
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To  avoid  any  potential  confusion,  it 
should  be  noted  that  facilities  operating 
under  interim  status  would  not  lose  this 
status  if  they  do  not  follow  the 
procedures,  the  Agency  is  proposing  in 
part  1^4  or  270.  However,  the 
permitting  agency  may  choose  to  pursue 
an  enforcement  action,  not  connected  to 
the  termination  of  interim  status 
provisions,  including  a  requiremont  that 
the  application  be  resubmitted  or  the 
notice  be  repubhshed.  if  a  facility  fails 
to  comply  with  the  requirements. 
Similarly,  for  a  new  facility,  the 
permitting  agency's  recours'j  would  be 
to  require  that  the  application  be 
resubmitted  or  the  notice  republished 
under  the  correct  procedures,  rather 
than  permit  denial. 

a.  0\erview  of  proposed  requirements. 
EPA  first  proposes  that  a  permit 
applicant  must  give  notice  and  hold  at 
least  one  informal  public  meeting  before 
submitting  a  RCRA  permit  application 
to  EPA  or  the  State.  EPA  believes  this 
requirement  will  address  the  public 
concern  that  public  involvement  occurs 
loo  late  in  the  RCRA  permit  process. 
One  purpose  of  the  meeting  is  to  inform 
the  affected  community  of  the  facility's 
proposed  operations  and  its  intent  to 
apply  for  a  RCRA  permit  in  the  near 
future.  Another  important  purpose  of 
the  meeting  is  for  the  applicant  to  solicit 
and  receive  pubhc  input.  EPA  believes 
that  dialogue  between  the  applicant  and 
the  public,  before  the  permitting  process 
is  initiated  with  the  permitting 
.-lutbority.  will  allow  the  public  to  raise 
important  community  issues  early  in  the 
process,  and  will  promote  discussion 
Ijetvveen  the  public  and  the  persons 
stacking  the  permit.  In  this  wav.  the 
public  will  have  direct  input  to  facility 
(Hvners  or  operators;  at  the  same  time,' 
facility  owners  or  operators  can  gain  an 
understanding  of  public  expectations 
and  aitrmpt  to  re.solve  public  issues 
util  in  advance  of  the  draft  permit.  For 
fxiimple,  facility  owners  or  operators 
•c:oul(i  address  public  concerns  through 
the  permit  appHcation  itself,  by 
fhanging  the  proposed  design  or 
operation  of  the  facility,  or  through 
subsequent  public  interactions. 

The  notice  and  meeting  also  will 
assist  in  the  generation  of  a  mailing  list 
of  interested  citizens.  This  list  is  a 
currently  required  medianism  used  in 
tbe  distribution  of  notices  and 
information  concerning  the  facility  at 
points  throughout  tlie  permit  process. 
The  permitting  authority  is  responsible 
for  developing  a  representative  mailing 
list  for  pubhc  notices  under  40  CFR 
124.10  (see  also  preamble  Section  A. 2: 
Current  Public  Participation 
i'equirements  in  the  RCRA  Permit 
i'r(M  ess).  Section  124.10  specifies  tlit; 


timing  and  content  of  such  mailing  lists 
The  pre-application  meeting  will  assist 
the  permitting  authority  in  identifying 
people  or  organizations  to  include" on 
the  list  so  that  it  is  complete  and 
represents  everyone  who  demonstrates 
an  interest  in  the  facihty  and  the  permit 
process.  The  permitting  authority  may 
develop  the  maihng  list,  in  part,  from' 
the  pre-application  meeting  attendance 
list.  It  has  been  EPA's  experience  diat 
mailing  lists  often  are  not  fully 
developed  until  the  permitting  authority 
issues  the  draft  permit  for  public 
comment.  Since  EPA  seeks  to  increase 
public  participation  earlier  in  the 
proce.ss.  generation  of  a  mailing  list 
sliDidd  precede  such  activities. 

Second,  EPA  is  proposing  that  the 
permitting  authority  provide  public 
notice  upon  receiving  a  permit 
application.  Under  this  provision,  the 
permitting  authority  would  notify  the 
public  of  proposed  facility  operations  at 
a  much  earlier  stage  than  40  CFR  part 
124  currently  requires.  Existing  §  124.10 
requires  the  permitting  authority  to 
provide  public  notice  of  a  facility's 
intention  to  obtain  a  RCP^  permit,  but 
only  after  the  permitting  authority  has 
received  and  reviewed  the  application 
and  proposes  to  grant  or  deny  die 
permit.  Due  to  the  volume  and 
complexity  of  information  contained  in 
a  permit  application,  this  process  may 
take  several  years  to  complete  from  the 
time  a  permit  application  is  initially 
submitted.  (See  Figure  1.)  For  some 
facilities,  die  public  has  expressed  a 
concern  that  critical  decisions  about  the 
facility  alieady  have  been  made  by  the 
time  tlie  perm.itting  audiorily  proposes 
the  draft  permit  decision.  A  requirement 
for  a  notice  at  the  permit  application 
stage  would  allow  members  of  the 
public  to  review  a  permit  application  at 
the  same  time  as  the  permitting  agency 
and  inform  the  agency  of  any  concerns 
or  comments  they  may  have. 

In  addition  to  involving  the  public 
earlier  in  the  RCRA  permitting  process, 
the  proposed  provisions  will  also  allow 
the  public  to  get  an  overview  of  the 
RCRA  appHcation  and  permitting 
process,  and  the  parts  played  by  the 
permitting  audiority  and  t'he  facility 
owner  and  operator  in  that  proc(!Ss' 
Under  the  proposed  rule,  the  permit 
applicant  conducts  the  pre-application 
meeting  since  it  is  the  applicant  who 
initiates  die  permit  process  by 
submitting  a  permit  application.  The 
permitting  audiority  issues  the  notice 
when  it  receives  the  permit  application 
from  the  facility  since,  at  that  time,  EPA 
Of-  the  State  will  use  its  authority  to 
begin  review  of  the  permit  application. 

Table  1  below  summarizes  die 
applicability  of  the  prc-applicitinn  and 


notice  of  application  provisions  in 
today's  rule. 

Table  1.— Proposed  Requirements 

FOR  THE  PRE-APPLICATION  MEETING 
AND  THE  NOTICE  OF  APPLICATION 


Facility  stage  in  per- 

Facility 
pre-app!i- 

Agency 
notice  of 

mit  proce.ss 

cation 

applica- 

meeting 

tion 

New  Facility  

Yes 

Yes. 

Inte'im  Status  

Yes  

Yes. 

Permit  Renewal  , 

No 

Yes 

Permit  Modification  .. 

No 

No. 

Post-Closure  Permit 

No 

No. 

Third,  the  Agency  is  proposing  a 
provision  that  will  allow  the  Director 
the  discretion  to  require  the  facility  to 
establish  an  information  rcpositorv.  An 
information  repository  is  a  central 
collection  of  ducumeiits.  which  could 
include  reports,  summaries  of  data, 
studies,  plans,  etc.,  that  the  regulatory 
agency  considers  in  evaluating  the 
permit.  The  collection  would  be  set  up 
by  the  applicant  in  a  convenient  and 
accessible  location.  An  information 
repository,  similar  to  those  required 
under  Supcrfund  and  proposed  under 
the  RCRA  Subpart  S  corrective  action 
regulations  of  40  CFR  part  2b4  (see  55 
FR  30798.  July  27,  1990).  would  allow 
the  interested  public  greater  access  to 
information,  such  as  the  permit 
application,  and  other  material  relevant 
to  die  permit  decision  process.  To 
maintain  flexibility  in  the  pennit 
process,  and  in  recognition  that 
information  repositories  mav  not  be 
necessary  for  all  facilities,  the  Director 
will  use  his  or  her  discretion,  based 
primarily  on  the  level  of  public  interest, 
in  requiring  a  facility  to  establish  an 
information  n;positor>-.  In  situations 
where  public  inten;st'is  high,  a  locally 
established  repository  may  benefit  a 
community  by  providing  convenient 
and  timely  access  to  important 
info.nnation  about  a  local  fadlitv.  If  EPA 
or  an  authorized  State  decides  to  require 
a  facility  to  establish  a  repository,  it 
should  be  noted  that  only  one  repository 
is  neiKled  to  fulfill  the  intent  of  todav's  ' 
proposed  requirement,  whether  the 
permitting  process  for  that  facilitv  is 
EPA-lead.  State-lead,  or  joint  federal- 
state. 

4.  Applicability  of  Public  Involvtinicnt 
Requirements 

a.  Eqiiitable  public  participation.  Tin; 
Agency  believes  that  affected  memlnirs 
of  the  community  should  have  an  equal 
opportunity  to  participate  in  the 
pf.rmitting  process.  EPA  considers  the 
community  to  be  all  residents  in  die 
vicinity  of  the  facility  who  might  bo 
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environmental  justice  strategy.  The  draft 
recommendations  emerging  from 
OSWER's  Environmental  Justice  Task 
Force  are  consistent  with  and 
supportive  of  the  Agency's 
environmental  justice  goals  and 
objectives,  as  well  as  the  President's 
Executive  Order  on  Federal  Actions  to 
Address  Environmental  Justice  in 
Minority  Populations  and  Low-Income 
Populations. 

The  Agency  believes  that  this  rule 
presents  significant  opportunities  to  be 
responsive  to  environmental  justice 
concerns  in  relation  to  specific  OSWER- 
regulated  facilities.  The  measures 
recomm.ended  in  this  proposed  rule 
would  help  enhance  the  level  of  public 
participation  in  the  permitting  process 
and  thereby  provide  minority 
populations  and  low-income 
populations  with  a  greater  voice  in 
decision-making  and  a  stronger 
opportunity  to  influence  permit 
decisions  early  in  the  process.  In  today's 
proposal,  the  Agency  would  like  to 
solicit  comments  on  ways  to  incorporate 
environmental  justice  concerns  into  the 
RCRA  public  participation  process. 

In  addition  to  public  participation, 
some  of  the  key  environmental  justice 
issues  for  the  RCRA  permitting  program 
include:  (1)  The  siting  of  hazardous 
waste  facilities;  (2)  the  manner  in  which 
EPA  should  respond  when  confronted 
with  a  challenge  to  a  RCRA  permit 
based  on  envirormiental  justice  issues; 
and  (3)  environmental  justice  concerns 
in  corrective  action  cleanups.  The 
Agency  requests  comments  on  these 
aspects  of  the  RCRA  program  in  order  to 
help  identify  the  need  for  additional 
rulemaking  or  policy  guidance. 

The  Agency  Has  also  begun  to  focus 
on  how  EPA's  programs  can  take 
account  of  the  "cumulative  risk"  and 
"cumulative  effects"  associated  with 
human  exposure  to  multiple  sources  of 
pollution.  Although  the  Agency  does 
not  expect  to  address  these  issues  in  this 
rulemaking.  EPA  would  like  to  solicit 
comment  on  suggested  methodologies 
and  procedures  for  undertaking  this 
type  of  analysis. 

With  regard  to  th*  siting  of  a  RCRA 
facility,  EPA  has  in  the  past  focused  on 
geological  factors  to  be  considered  when 
siting  a  facility,  but  has  not  undertaken 
a  concerted  effort  to  address 
environmental  justice  issues  associated 
with  the  siting  of  a  hazardous  waste 
facihty.  The  draft  final  report  of  the 
OSWER  Environmental  Justice  Task 
Force  recommends  that  the  Agency 
compile  a  national  summary  of  existing 
State,  tribal,  and  local  government 
requirements  for  siting  with  regard  to 
environmental  justice.  The  draft  report 
also  recommends  that  the  .\gency 


develop  guidance  for  State,  tribal,  and 
local  governments  on  how  to  best  site  a 
hazardous  waste  facility  in  the  light  of 
environmental  justice  concerns.  In 
developing  this  guidance,  the  Agency 
would  look  to  e.xisting  State  and  local 
requirements  and  would  consult  with  a 
wide  range  of  public  and  private 
stakeholders.  EPA  has  placed  the 
OSWER  Environmental  Justice  Task 
Force  Draft  Final  Report,  April  25,  1994, 
into  the  docket  for  this  proposed  rule. 
The  Agency  is  soliciting  comments  on 
the  reconunendations  in  the  draft  final 
report,  as  well  as  on  any  additional 
steps  that  the  Agency  might  wish  to 
consider  in  order  to  respond  to 
environmental  justice  concerns 
associated  with  the  siting  of  RCR.^ 
facilities. 

EPA  is  also  interested  in  exploring 
appropriate  responses  when  confronted 
with  a  challenge  to  a  RCRA  permit 
based  on  environmental  justice 
concerns.  This  issue  has  arisen  in  the 
context  of  recent  challenges  under  Title 
VI  of  the  Civil  Rights  Act  alleging  that 
federal  grants  allocated  to  States  to 
support  State  RCRA  permit  programs 
are  being  administered  in  a 
discriminatory  manner.  The  draft  report 
of  the  OSWER  Environmental  Justice 
Task  Force  recommends  that  the  Agency 
first  seek  to  mediate  appropriate 
resolutions  among  affected  citizens,  the 
State,  and  the  permittee.  Where 
necessary  and  prudent,  the  task  force 
also  proposes  that  the  Agency  explore 
ways  of  using  risk  and/or  health 
assessments  to  determine  whether  the 
affected  community  would  face 
unacceptable  human  health  or 
environmental  effects  if  the  permit  were 
issued.  EPA  requests  comment  on  these 
recommendations  as  well  as  on  the 
relationship  of  Title  VI  to  RCRA 
permitting  and  EPA's  administration  of 
state  grants. 

The  Agency  would  also  like  to  solicit 
comments  on  ways  to  incorporate 
environmental  justice  concerns  info  the 
RCRA  corrective  action  program.  The 
OSWER  Environmental  Justice  draft  task 
force  report  recommends  that  the 
Agency  examine  the  current  priority- 
setting  method  for  the  cleanup  of  RCRA 
corrective  action  sites  to  determine 
whether  this  system  adequately 
addresses  environmental  justice 
concerns.  The  task  force  has  also 
recommended  that  environmental 
justice  policy  governing  cleanup  actions 
at  RCRA  corrective  action  facilities  be 
consistent  with  the  policy  implemented 
under  the  Superfimd  program.  The 
Agency  would  like  to  receive  responses 
to  these  proposals  as  well  as  additional 
options  under  the  RCRA  corrective 
action  program. 


a.2.  The  relationship  of  today's  rule 
with  Indian  Policy.  Currently,  EPA  has 
the  responsibility  for  ensuring  the 
implementation  of  the  Subtitle  C 
hazardous  waste  program  on  Indian 
lands.  This  includes  the  issuance  of 
hazardous  waste  permits.  However, 
consistent  with  EPA's  Indian  Policy  of 
1984,  the  Agency  will  look  directly  to. 
and  work  with.  Tribal  governments  in 
determining  the  best  way  to  implement 
these  proposed  public  involvement 
requirements  in  Indian  country.  This 
Indian  policy  recognizes  the  sovereignty 
of  Federally-recognized  Tribes  and 
commits  EPA  to  a  government-to- 
government  relationship  with  these 
Tribes. 

b.  Applicability  of  pre-application 
meeting.  The  requirements  for  the  pre- 
application  meeting  would  pertain  only 
to  new  permit  applications,  i.e..  the 
initial  permit  applications  submitted  by 
either  new  or  interim  status  facilities. 
Therefore,  the  proposed  pre-application 
meeting  requirements  would  not  affect 
facilities  that  are  submitting  a  permit 
renewal  application  under  §  270.51  or 
applying  for  a  permit  modification 
under  §270.42.  The  additional 
requirements  would  not  apply  to  cases 
where  a  facility  submits  a  permit 
renewal  application,  since  information 
concerning  the  facility  would  have  been 
previously  available  to  the  public 
throughout  the  life  of  its  operation.  The 
facility  would  have  completed  the 
permit  process  and  conducted  public 
involvement  activities,  usually  through 
the  permit  modification  requirements. 
For  example,  the  public  will  have  had 
access  to  the  administrative  record  for 
the  facility,  and  the  permitting  authority 
already  would  have  developed  a  mailing 
list  for  the  facility. 

Furthermore,  EPA  is  proposing  today 
in  §  124.32(a)  that  the  permitting 
authority  provide  public  notice  when  a 
renewal  application  is  submitted.  This 
will  provide  the  public  an  opportunity 
to  further  review  the  state  of  operations 
at  the  facility,  and  be  aware  that  the 
previously  approved  permit  is  expiring. 
The  current  opportunities  for  public 
involvement  throughout  the  duration  of 
a  facility's  permit  should  be  sufficient  to 
keep  the  public  informed  of  the 
facility's  activities.  No  change  can  occur 
to  any  permit  without  the  public,  at  a 
minimum,  being  notified  (see  §270.42 
modification  procedures).  EPA  would 
like  to  request  comments  on  whether 
these  current  opportunities  are  indeed 
sufficient,  or  whether  the  pre- 
application  meeting  requirements 
should  apply  to  renewal  permits. 

Similarly.  EPA  does  not  believe  the 
addition  of  a  pre-appfication  meeting 
requirement  is  necessary  for  requested 


permit  modifications.  A  facility 
proposing  changes  to  its  permit  must 
apply  for  a  permit  modification  under 
§  270.42.  Existing  permit  modification 
requirements  have  established  public 
involvement  procedures  that  must  be 
followed  by  the  permitting  authority 
and  the  facility  before  the  final  decision 
These  requirements  are  comparable  to 
those  proposed  today  for  permit 
applications  submitted  by  new  and 
interim  status  facilities.  For  example, 
significant  permit  modifications,  called 
class  2  or  class  3  modifications,  require 
a  pubhc  meeting  at  the  initiation  of  the 
permit  modification  process  to  alert  the 
public  to  changes  the  facility  is 
proposing  to  make.  Requiring  an 
additional  public  meeting  would  be 
redundant. 

EPA  conducted  a  preliminary 
overview  of  State  regulations  containing 
public  involvement  requirements  that 
could  potentially  overlap  with  today's 
pre-application  requirements. 
Approximately  a  dozen  States  have 
siting  permit  regulations  that  contain 
public  participation  requirements,  apart 
from  RCRA  requirements.  The  state 
siting  requirements  could  overlap  with 
the  pre-application  meeting  requirement 
proposed  today.  For  example,  the  two 
permit  processes,  i.e.,  for  siting  and 
RCRA  permits,  could  share  similar 
public  involvement  mechanisms. 

EPA  believes  that  it  is  important  for 
the  facility  to  host  an  informal  and 
informational  pre-application  meeting 
with  the  public.  This  meeting  should 
focus  on  the  operating  requirements  for 
the  permit,  including  (1)  whether  the 
facility  should  operate  and  (2) 
suggestions  on  how  the  facility  should 
operate  to  protect  human  health  and  the 
environment.  The  informal  atmosphere 
of  the  meeting  should  encourage 
dialogue  between  the  public  and  the 
facility,  addressing  questions,  such  as 
the  need  for  the  facility,  the  proposed 
facility  design,  waste  management 
practices,  and  safety  considerations. 

On  the  other  hand,  the  public 
meetings  required  by  State  siting 
regulations  are  more'  formal  and  may  be 
hosted  by  the  State  rather  than  the 
facility  (although  state  siting  regulations 
differ  regarding  which  party  is 
responsible  for  conducting  the  siting 
meeting).  The  focus  of  the  siting 
meeting  is  also  different  than  a  pre- 
application  meeting,  usually  examining 
such  factors  as  the  physical  location  of 
the  proposed  facility,  including  local 
land-use  issues,  location  sensitivity  and 
suitability. 

In  addition,  there  may  be  a  large  gap 
in  time  between  the  public  siting 
meeting  (for  the  dozen  states  with 
public  involvement  siting  requirements) 


and  the  pre-application  meeting.  If  a 
significant  period  of  time  were  to  elapse 
between  the  siting  meeting  and  the 
actual  commencement  of  the  RCRA 
permitting  process,  then  the  issues 
raised  at  the  siting  meeting  may  not  be 
fresh  in  the  public's  mind,  or  the  public 
may  not  have  the  opportunity  to  raise 
new  issues  or  potential  solutions  until 
later  in  the  process. 

Because  the  goals  of  each  meeting  are 
typically  different,  i.e..  a  decision  for 
whether  a  new  facility  is  located  at  a 
particular  site  versus  a  decision  on 
whether  a  facility  should  operate  and 
how  a  facility  could  operate  to  protect 
human  health  and  the  environment. 
EPA  is  not  proposing  today  to  allow 
siting  meetings  to  automatically 
substitute  for  the  pre-appl'ication 
meeting.  Some  of  the  same  issues  may 
come  up  in  either  pubhc  meeting; 
however,  this  should  not  deter  the 
public  horn  providing  input  at  both 
meetings.  Of  course,  if  a  State's 
requirements  for  siting  meetings  meet 
the  goal  of  today's  proposal  for  a 
facihty-led  pre-application  meeting, 
particularly  in  terms  of  opening  a 
dialogue  between  the  applicant  and  the 
community,  then  they  would  probably 
fulfill  authorization  requirements.  In 
this  case,  the  State  would  not  have  to 
require  separate  pre-application 
meetings.  Refer  to  Section  V.  State 
Authority,  of  this  preamble  for  further 
information  on  flexibility  within  the 
State  authorization  process. 

EPA  evaluated  the  option  of  allowing 
State  siting  meetings  to  substitute  for 
the  pre-application  meeting,  and.  for  the 
reasons  discussed  above,  decided  not  to 
include  it  in  today's  proposal.  However, 
the  Agency  is  requesUng  comments  on 
this  issue.  Specifically,  the  Agency 
would  like  to  hear  comments  on  reasons 
for  or  against  allowing  State  siting 
meetings  to  automatically  substitute  for 
the  pre-application  meeting. 

c.  Applicability  of  the  public  notice  at 
permit  application.  The  requirements 
for  the  permitting  authority  to  provide 
public  notice  when  it  receives  a  permit 
application,  like  the  pre-application 
meeting  requirement,  would  not  apply 
to  permit  modifications,  because  similar 
requirements  already  exist  for  both  class 
2  and  class  3  permit  modifications  that 
would  make  the  requirement  redundant. 
Specifically,  under  §270.42  (b)(2)  and 
(c)(2),  the  permittee  must  send  a  notice 
of  the  modification  request  to  all 
persons  on  the  facility  maihng  list  and 
publish  the  notice  in  a  major  local 
newspaper.  The  notice  is  required  to 
give,  among  other  things,  the  location 
where  copies  of  the  modification 
request  and  any  supporting  documents 
can  be  read  and  copied.  EPA  believes 
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that  this  requirement  effeciively 
substitutes  for  the  public  notice  at 
application  in  the  case  of]  ermit 
modifications. 

Unlike  tlie  pre  applicati  >n  meeting 
requirement,  the  public  nc  Lice 
requirement  will  apply  to  )ermit 
renewaJs.  A  public  notice  or  permit 
renewals  is  appropriate  be  ;ause  the 
renewal  application  may  hi 
significantly  different  fron  the  original 
permit  application,  warran  ting  early 
public  involvement.  For  example, 
facilities  may  decide  to  pre  pose  major 
changes,  such  as  addition  ( >f  a  new  unit, 
at  the  time  of  permit  renew  al,  separate 
from  any  modifications  pr(  cessed 
during  its  original  permit,  n  this 
situation,  the  results  wouk  bean 
application  that  is  new  in  (  ertain  kev 
respects.  The  permitting  ai  thority 
should  give  the  public  the  arae 
notifif  at:on  as  it  would  for  a  new  permit 
application,  even  though  tJ  ,e  public  may 
already  be  familiar  with  thi  t  general 
scope  of  operations  at  the  f  icility. 

In  addition,  since  permit  renewals 
generally  occur  5  to  10  yea  s  after  a 
facility  is  permitted  and  operating,  a 
notice  of  th"  permit  renew;  i  alerts  the 
public  to  u.e  fact  that  the  f<  cility  plans 
to  continue  operating.  A  pi  blic  notice  at 
permit  renewal  also  would  allow  the 
public  to  compare  changes  aetween  the 
initial  approved  permit  an<  the  permit 
renewal  application  to  detc  rmine  the 
magnitude  of  any  proposed  changes. 
Finally,  the  notice  could  se  rve  as  a 
mechanism  for  updating  th  ;  facility 
mailing  list,  which  may  no(  contain  a 
thorough  list  of  people  wh<  are 
interested  in  the  facility. 

The  requirements  for  the  pre- 
application  meeting  and  th<  t  notice  at 
pcnnit  application  would  nat  apply  to 
post-closure  permits.  Post-closure 
permit  applications  raise  a  larrower  set 
of  issues  and  a  oarrower  rai  ige  of 
alternatives.  The  public  ma  f  be 
adequately  involved  throug  i  notices  at 
the  draft  permit  stage.  Furti  ermore,  the 
post -closure  period  does  no  I  involve  the 
same  ongoi  ig  relationship  1  letween  the 
facility  ai>d  the  community  as  the 
operating  period.  EPA  is  re<  uesting 
comments  on  whether  curr*  nt 
requirements  are  adequate  t  a  ensure 
public  involvement,  or  whether  today's 
proposed  requirements  for  |  lublic  notice 
at  application  submittal  should  apply  to 
post-closure  permits. 

d.  ApplicahUity  of  the  inf  vmation 
repository.  The  information  repository'  is 
a  public  partici{>ation  tool  t  tat  the 
permitting  authority  can  us<  i  at  any  time 
during  the  permit  process.  1 ,6  proposed, 
the  permitting  authority  ma  ^  require  the 
facility  to  establish  a  reposil  ory  during 
the  permit  review  process  fc  r  a  new 


facility,  or  at  any  time  during  the  life  of 
a  facility  when  the  Director  determines 
a  repository  is  warranted  due  to 
significant  public  interest  in  the  facility. 
The  need  for  an  infonnatinn  repwasitory 
will  be  decided  by  the  Director,  based 
on  decision  criteria  discussed  elsewhere 
in  today's  preamble.  It  is  impjortant  to 
have  a  repositorj'  requirement  that  the 
Director  can  adapt  to  different  facility 
situations  and  public  information  needs. 
Thus,  the  Agency  has  allowed  the 
Director  the  flexibility  to  decide 
whether  and  when  a  repository  is 
established,  for  what  activity,  how  long 
it  must  be  maintained,  and  where  it  is 
housed. 

5.  Detailed  Discussion  on  the  Proposed 
Public  Involvement  Requirements 

a.  General  considerations  regarding 
public  notices.  EPA  is  proposing  new 
requirements  for  public  notice  in  order 
to  address  public  concern  that 
community  members  are  sometimes 
unaware  of  hazardous  waste  permitting 
activities  or  that  public  notice  about  a 
facihty  comes  too  late  in  the  RCRA 
process.  EPA  believes  that  appropriate 
public  notice  is  necessary  to  fully 
inform  communities  and  involve  them 
in  permitting  decisions  involving 
hazardous  waste  facilities.  By 
appropriate  public  notice,  the  Agency 
means  that  sufficient  information  is 
provided  in  a  timely  manner  to  all 
segments  of  the  public  throughout  the 
permit  process.  Towards  this  end,  EPA 
is  proposing  additional  public  notices 
throughout  the  permit  process.  These 
new  notices  will  require  the  permitting 
authority  to  notify  the  pubUc  when  it 
reaches  certain  points  in  the  permitting 
process  (e.g.,  apphcation  submittal, 
prior  to  a  trial  bum).  This  provision  will 
give  the  public  the  opportunity  to 
become  involved  in  the  decision-making 
process.  As  a  resuh.  the  pubhc  may 
become  more  informed  about  the 
various  steps  of  the  permit  process  and 
the  time  requirements  of  each  step. 

Similarly,  a  widely-distributed  notice 
may  reach  interested  individuals  who 
otherwise  may  not  have  knovm  about 
the  opportunity  to  be  on  the  facility 
mailing  Ust.  To  address  this  issue,  EPA 
is' proposing  requirements  under 
§  124-31(^(1)  concerning  the 
distribution  of  the  pubhc  notice  for  the 
pre-application  meeting.  This  notice 
will  be  the  first  activity  required  by  the 
RCRA  permit  process;  EPA  believes  that 
stronger  requirements  resulting  in  a 
wider  initial  outreach  are  appropriate  at 
this  juncture.  EPA  is  not  proposing  that 
implementing  agencies  follow  the  new 
distribution  requirements  for 
subsequent  notices.  Such  a  requirement 
would  be  redundant  since,  as  a  result  of 


the  widely  distributed  notice  of  the  pre- 
application  meeting,  the  permitting 
authority  would  have  a  list  of  interested 
people  that  it  could  contact  as  part  of 
the  mailing  list. 

The  Agency  recognizes  that  the  means 
by  which  a  notice  is  effectively 
distributed  is  highly  community- 
specific.  The  permitting  authority  may 
find  any  of  a  variety  of  distribution 
mechanisms  effective,  depending  upon 
such  factors  as  population  density, 
geographic  location,  expanse,  and 
cuhural  diversity  of  a  community,  when 
such  mechanisms  are  used  in 
conjunction  with  required  notice 
activities.  EPA  has  learned,  through 
discussions  with  States,  Regions,  and 
outside  parties  (environmental  and 
industry  organizations),  of  a  number  of 
mechanisms  for  distributing  notices. 
Facilities  and  agencies  may  voluntarily 
use  the  methods  that  are  most  practical 
for  disseminating  infonnation 
throughout  their  community.  Several  of 
these  methods  that  go  beyond  today's 
profjosed  requirements,  and  which  mav 
be  voluntarily  implemented,  are 
discussed  below: 

Press  releases.  Permitting  authorities 
and  industry  alike  have  used  press 
releases  to  successfully  alert  the  local 
community  to  specific  activities.  A 
press  release  to  one  paper  may  be 
picked  up  by  other  local  papers  with  no 
cost  to  the  original  party.  Press  releases 
have  the  advantage  of  providing  in- 
depth  coverage  of  a  subject  in  a  fonmi 
that  can  be  vddely  distributed  within  a 
short  timefiame.  40  CFR  124.10(c) 
specifically  cites  press  releases  as  a 
method  that  permitting  authorities  can 
use  to  promote  public  participation. 

Local  cable  tv  channels.  Many 
communities  run  their  own  cable 
channels  for  local  news  and  activities. 
This  medium  may  be  used  to  target  a 
local  audience,  often  at  no  charge.  TV 
spots  may  be  advantageous  for 
delivering  pertinent  information  about  a 
hazardous  waste  facility  directly  to 
people  at  home.  The  permitting 
authorities  may  also  use  the  stations  to 
broadcast  logistics  for  upcoming 
meetings. 

Local  community  groups.  The  facility 
may  enhance  the  distribution  of 
infonnation  by  including  local 
community  groups  on  the  facility 
mailing  list.  Such  groups  may  have  a 
particular  interest  in  hazardous  waste 
issues  and  can  be  effective  in  circulating 
the  information  to  a  wider  audience. 
Local  religious  establishments,  for 
example,  can  be  particularly  useful  in 
distributing  information  locally.  Local 
Emergency  Planning  Committees 
(LEPCs),  required  under  Section  301  of 
the  Superfund  Amendments  and 
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Reauthorization  Act  (SARA),  can  also  be 
an  effective  group  through  which  to 
disseminate  notices.  LEPCs  are 
composed  of  representatives  from  a 
variety  of  groups  or  organizations,  for 
example,  local  elected  officials,  law 
enforcement,  fire  fighting,  health,  and 
transportation  personnel,  community 
groups,  and  broadcast  and  print  media. 
Facility  mailing  lists  can  include  other 
community  groups,  such  as  professional 
and  trade  associations,  planning 
commissions,  civic  leaders,  and  special 
interest  groups. 

b.  Requirements  for  the  pre- 
application  meeting.  EPA  is  proposing 
that  the  facility  provide  public 
notification  of  the  pre-application 
meeting  between  the  facility  and  the 
public.  This  provision  would  apply  to 
all  RCRA  facilities  that  submit  a  Part  B 
Permit  application  for  the  first  time.  The 
facility  will  have  the  dual  responsibility 
of  providing  appropriate  notice  and 
conducting  the  meeting. 

EPA  believes  that  the  requirements  for 
the  pre-apphcation  meeting  should 
apply  to  all  RCRA  TSD  facilities.  EPA 
emphasizes  that  the  pre-application 
meeting  is  meant  to  be  flexible, 
informal,  and  informative.  Owners  and 
operators  of  hazardous  waste  facilities, 
including  owners  and  operators  of  small 
businesses,  should  be  able  to  meet  the 
proposed  requirements  for  the  pre- 
application  meeting  without  undue 
burden.  EPA  estimates  that  the  costs 
associated  with  the  pre-application  will 
be  small.  In  addition.  EPA  believes  that 
this  approach  will  benefit  the  facility,  as 
well  as  the  public,  in  the  long  run  since 
the  public  will  gain  greater 
understanding  of  the  facility's  plans  and 
responsibilities.  As  stated  above,  earlier 
and  more  meaningful  public 
involvement  could  streamline  the 
permitting  process,  since  issues  and 
concerns  will  be  raised  at  the  initial 
point  of  the  process. 

EPA  sohcits  public  comment  on 
whether  or  not  the  Agency  should 
require  facilities  to  hold  a  pre- 
application  meeting  and,  if  so.  whether 
the  requirement  should  apply  to  all 
facilities,  or  only  particular  facilities, 
such  as  facilities  conducting  specific 
waste  management  practices,  managing 
certain  kinds  of  v.'aste,  or  accepting  off- 
site  waste.  In  addition,  EPA  requests 
comment  on  the  proposed  functions  of 
the  pre-application  meeting  as  well  as 
comments  about  the  notice 
reouirements  for  the  meeting. 

D.  1 .  Providing  notice  of  the  pre- 
application  meeting.  The  Agency  is 
proposing  this  requirement  because  EPA 
is  concerned  that  the  existing 
mechanisms  for  providing  public  notice 
(found  in  40  CFR  part  124)  may  not 


work  as  effectively  at  the  pre- 
application  stage  of  the  permit  process 
as  they  do  later  in  the  permit  process. 
The  main  reason  for  this  is  that  the 
permitting  authority  generally  does  not 
develop  the  facility  mailing  list  by  the 
pre-application  stage;  it  usually 
develops  the  list  after  the  facility 
submits  its  permit  application. 
Consequently,  there  is  no  mailing  list 
for  the  facility  to  utilize.  These  initial 
outreach  efforts  will  ultimately  benefit 
the  permit  process  by  engaging 
interested  individuals  early  in  the 
process. 

EPA  is  proposing  to  require  that  the 
applicant  provide  notice  of  the  pre- 
appUcation  meeting  to  the  public, 
including  EPA  and  appropriate  units  of 
State  and  local  government,  in  three 
separate  ways.  EPA  has  designed  these 
requirements  to  ensure  effective  public 
notice  for  the  meeting.  As  proposed 
under  §  124.31(c)(1).  two  of  these 
requirements  are  new  approaches  to 
providing  public  notice  and  apply  only 
to  the  notice  for  the  pre-apphcation 
meeting.  The  third  is  a  current 
requirement  under  §  124.10(c)(2)(ii). 
EPA  believes  that  since  the  notice  for 
the  pre-application  meeting  is  the  first 
public  notice  in  the  RCRA  permitting 
process  and  occurs  so  early  in  the 
process,  i.e.,  possibly  before  a  mailing 
list  is  developed,  these  additional 
requirements  are  necessary  to  ensure 
widespread  notice  so  that  the  public  is 
appropriately  informed.  All  of  the 
public  notice  requirements  for  the  pre- 
application  meeting  must  contain  the 
information  proposed  under 
§  124.31(c)(2). 

The  first  requirement  proposes  that 
the  facility  must  place  the  notice  not 
only  in  a  paper  of  general  circulation 
within  the  community  where  the  facility 
is  located,  as  currently  required,  but 
also  in  newspapers  that  cover  each 
jurisdiction  adjacent  to  that  community. 
EPA  believes  this  approach  is  necessary 
to  ensure  that  the  facility  appropriately 
notifies  neighboring  jurisdictions  in  the 
event  that  a  facility  is  located  near  a 
jurisdictional  boundary.  In  these  cases, 
people  who  live  near,  but  across  the 
county  or  state  hne  from,  a  hazardous 
waste  facility  that  is  applying  for  a 
RCRA  permit  may  not  receive  notice  of 
the  activity  under  the  present  scheme 
because  the  newspaper  is  not  in  general 
circulation  across  that  jurisdictional 
line.  As  a  result,  these  people  may  not 
learn  about  the  facility  until  much  later 
in  the  permit  process  or  after  the  facility 
is  permitted.  This  initial  outreach 
requirement  would  avoid  such  a 
situation.  Interested  persons  could 
respond  to  this  initial  notice  either  by 
attending  the  pre-application  meeting  or 


by  signing  up  for  the  facility  mailing 
list.  In  either  case,  the  person  would  be 
on  the  list  for  subsequent  notices  that 
comply  with  existing  requirements  in 
§  124.10(c)(2)  (including  requirements 
for  the  facility  maifing  list). 

In  some  states  (especially  in  the 
western  part  of  the  United  States),  the 
geographic  areas  covered  by  a  host 
county  or  adjacent  counties  can  be  very 
large.  In  these  cases,  the  requirement  for 
the  facility  to  give  public  notice  in 
adjacent  counties  may  not  be  practical 
or  useful.  Therefore,  in  situations  where 
the  geographic  area  of  a  host  jurisdiction 
or  adjacent  jurisdictions  is  very  large 
(hundreds  of  square  miles),  the 
newspaper  notice  shall  cover  a 
reasonable  radius  from  the  facility,  such 
that  all  potentielly  affected  persons  have 
the  opportunity  to  receive  notice.  EPA 
requests  comment  on  how  to  implement 
this  alternative  notice  provision  in  the 
regulations  without  prescribing  a 
specific  formula  or  approach  that  may 
not  be  appropriate  in  all  circumstances. 
The  required  newspaper  notices  must 
appear  as  display  advertisements  within 
the  newspapers.  This  provision  clarifies 
the  form  in  which  thv.  official  public 
notice  must  appear  i,'  iiie  papers.  Asl 
defined  by  this  proposed  rule,  a  display 
ad  must  be  of  sufficient  size  to  be  seen' 
easily  by  the  reader. 

EPA  intends  the  display  ad 
requirement  to  make  information  ubout 
the  pre-application  meeting  more  visible 
within  the  newspaper.  The  display  ad 
must  be  placed  in  a  section  of  the 
newspaper  that  the  average  reader  is 
likely  to  see,  or  in  a  luanner  that 
otherwise  gives  the  general  public 
effective  notice.  Currenlly,  most  pubhc 
notices  related  to  RCRA  permitting 
appear  as  legal  notices.  However,  EPA 
proposes  to  change  this  practice  for  the 
notice  at  pre-application  in  response  to 
public  concerns  that  legal  notices  are 
not  widely  read. 

EPA  encourages  facilities  and  permit 
writers,  if  it  is  within  their  mea;is.  to 
apply  this  requirement  to  other  notices 
published  in  the  newspaper.  The 
requirements  proposed  in  today's  rule 
are  in  no  way  meant  to  inhibit 
additional  public  involvement  activities 
that  the  owner  or  operator  or  the 
regulatory  agency  could  carry  out 
voluntarily. 

The  second  proposed  mechanism  for 
enhancing  public  notice  of  the  pre- 
application  meeting  is  a  requirement 
that  the  facility  owner  or  operator  post 
a  sign  on  the  facility  property  displaying 
information  about  the  meeting.  This 
requirement  will  give  clear  notice  of  tli.T 
facility  location,  and  activity  the  facility 
is.  or  will  be,  conducting.  The  posted 
sign  must  show  the  same  info7;.'2ulioii  a.; 
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the  other  no  Jces,  except  for 
requirement  to  include  a  faci 
which  is  unnecessary.  The 
large  enough  so  that  the 
readable  from  the  facility 
should  be  located  where  it 
visible  to  the  public,  includ 
by.  The  Agency  encourages  f< 
post  similar  signs  within  the 
community,  where  appropria 
encourage  people  to  attend 
application  meeting.  In  some 
option  of  posting  additional 
around  the  community  may 
effective  way  for  the  facility 
communicate  with  the  public 

The  t^ird  requirement  is 
facility  uuner  or  operator  mutt 
a  radio  broadcast  announcem  ;nt 
pre-apphcation  meeting.  This 
current  mechanism  for  provi 
notice  in  §  124. 10(c)(2)(ii). 
is  includirv'  U  within  today's 
requirements  for  the  pre-appl 
meeting  in  order  to  maintain 
( onsistency  with  existing  piil 
requirements  under  §  124.10 

Over  the  years,  EPA  has  re 
many  questions  from  authori 
and  the  public  concerning  rat 
.nnounrements.  Today's 
requires  a  radio  announcemei 
broadcast  from  at  It-ast  one 
st&tion  serving  the  coramunit 
the  same  as  the  current  part  1 
n;^u!ations.  As  mentioned  ea 
Equitable  Public  Participation 
FPA  considers  the  communit 
rosidrnts  in  the  vicir.ity  of  the 
uhi)  might  be  most  afffcted  b 
f.:'  ility's  operations. 

Facihties  c.in.  of  course,  go 
the  minimum  rt-qui-ement  be 
proposed  today.  EFA  provide 
fi'llowing  sur-^est'ons  as  guid. 
t::ose  facili  .  s  intere-.led  in 
b('\ond  the  proposed  minim 
r-'quircments.  In  some  rural 
f.ommunity  members  may  list 
predominantly  to  one  station; 
{ dse,  EPA  recommends  that 
;ii;plicant  use  this  station  as  th 
f'-r  the  notice.  Some  areas  are 
r^dio  market  (i.e.,  as  defined 
such  as  Arbitron's  Radio  Marltt 
iiefinitionf.)  and  have  com 
stations.  Where  thfre  is.  mure 
radio  btation,  the  facility  ow: 
operator  should  carefiilly  coniid 
l;k(  ly  listeners  of  the  radio  sta 
order  to  ensure  a  substantial  li 
audi^nc*;.  For  example,  if  the 
loiiatcd  within  a  predominati- 
Mispanic-A'neritan  communit 
applicant  should  use  the  local 
language  station  as  the  vohick 
notice. 

Areas  wi     many  c  ompetint 
art'  more  lik.dv  to  have  listene 
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that  may  be  delineated  by,  for  instance, 
ty  map,         age,  ethnicity,  or  income.  In  these 
must  be      situations,  broadcasting  the  notice  on 
g  is  several  stations,  or  in  more  than  one 

boi^dary;  it         language,  may  be  beneficial.  In  all  cases, 
be  EPA  suggests  that  the  announcement 

passers-      occur  at  listening  hours  with  a 
lities  to       substantial  audience,  which  will  vary 
ocal  for  each  community  as  well  as  within 

e.  to  listener  groups.  The  facility  may  consult 

vdth  radio  stations  and  community 
members  to  determine  the  best  times  to 
broadcast  the  public  notice. 

The  notice  of  the  pre-application 
meeting  is  perhaps  the  most  important 
of  the  permit  notices,  since  it  is  the  first 
the  notice  of  the  permitting  process  for  new 

provide       or  existing  facilities.  The  applicant 
of  the        should  make  an  attempt  to  ensure  that 
is  a  all  interested  citizens  are  aware  of  the 

pubhc     pre-application  meeting.  The  new- 
Agency       requirements  proposed  today — display 
jrcposed       ads,  notices  published  acrtiss 
cation  jurisdictional  boundaries,  and  posted 

signs  at  facilities — are  more  likely  to 
If  ic  notice       reach  a  wider  audience  than  a  single 
notice  in  the  legal  section  of  the  paper. 
In  analyzing  other  approaches,  such 
as  applying  the  new  pre-application 
notice  requirements  to  all  other  RCRA 
public  notices,  EPA  found  that  the 
requirements  may  become  burdensome 
to  regulatory  agencies,  who  must 
publish  a  number  of  notices  throughout 
the  permitting  process.  (As  proposed 
today,  the  facility  bears  the  burden  of 
the  pre-application  meeting 
requirements.)  EPA's  goal  in  proposing 
this  approach  is  the  efficient  use  of 
rpso'in?es  for  effective  public  notice. 
EPA  proposes  a  larger  initial  outreach 
effort  to  help  estabhsh  a  mailing  list.  Ev 
initiating  a  larger  effort  early  in  the 
process,  people  who  desire  to  be  put  on 
the  mailing  list  are  included  as  ear]y  as 
possible  in  the  permit  process.  The 
facility  will  conduct  subsequent  notices 
using  the  existing  notice  requirements, 
which  have  proven  adequate  when 
accompanied  by  a  well-developed 
mailing  list, 
e  vehicle  The  Agency  requests  comment  on  the 

lart  of  a         proposed  requirements  for  public  notice 
■  services     of  the  pre-application  meeting.  For 
example.  EP.\  would  like  comments 
regarding  the  practicality  or  usefulness 
oflhe.se  requirements  and  their 
application  within  the  permitting 
process. 

b.2.  Conducting  the  pro-application 
meeting.  Today's  proposed  rule  requires 
the  applicant' to  hold  at  least  one 
informational  meeting,  open  to  all 
interested  members  of  the  public,  before 
submitting  a  permit  application.  This 
meeting  will  provide  earlier  public 
involvement  opportunities  in  the  RCRA 
alions        permitting  process,  and  enable  the 
groups        applicant  to  explain  facility  plans  and 
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the  scope  of  the  project  to  the  public.  In 
addition,  EPA  intends  this  meeting  to 
create  a  dialogue  with  the  community, 
raise  public  awareness,  determine 
pubhc  views  and  questions  raised  with 
respect  to  the  facility,  and  provide  the 
applicant  with  the  opportunity  to  make 
changes  to  its  application  based  on 
public  comments.  (The  facility  may 
choose  to  hold  additional  meetings  to 
answer  questions  raised  at  the  pre- 
application  meeting.)  It  is  appropriate 
for  the  facility  to  conduct  the  public 
meeting  because  the  facility  initiates  the 
permit  process  and  conducts  bu^ness  in 
the  area.  The  permit  apphcant  must  give 
the  public  adequate  notice,  at  least  30 
days  before  the  date,  of  the  pre- 
application  meeting. 

The  Agency  beheves  that  the  meeting 
should  be  informal  and  informational. 
This  approach  is  consistent  virith  the 
preamble  discussion  of  public  meeting 
requirements  for  Class  3  permit 
modification  procedures  (see  53  FR 
37912.  September  28,  1988).  However, 
in  contrast  to  the  requirements  for  Class 
3  modifications,  today's  rale  would 
require  the  facility  to  submit  a  record  of 
the  pre-application  meeting,  a  hst  of 
attendees  and  their  addresses,  and 
copies  of  any  written  comments  or 
m.aterials  submitted  at  the  meeting,  to 
the  Director.  The  facility  must  include 
this  record  as  part  of  the  permit 
application  and,  if  required,  the 
information  repositor>'.  The  record 
requirement  will  provide  the  public, 
especially  people  who  are  unable  to 
attend  the  meeting,  and  the  Agency  with 
a  suinmary  of  information  and  issues 
raised  at  the  pre-application  meeting. 
The  proposed  rule  does  not  require  the 
permitting  authority  to  attend  the 
meeting.  The  Agency  believes  that 
attendance  by  the  permitting  authority., 
in  certain  instances,  may  undercut  cne 
of  the  main  purposes  of  l^e  meeting, 
which  is  to  open  a  dialogue  between  the 
facility  and  the  community.  In  some 
cases,  attendance  by  the  permitting 
authority  might  be  useful  in  gaining  a 
better  understanding  of  public 
perceptions  and  issues  for  a  particular 
facility.  However,  it  should  always 
remain  clear  that  it  is  a  facility-lead 
meeting.  EPA  believes  it  is  important  for 
the  public  to  understand  that  it  is  the 
facility's  responsibility  lx>th  to  initiate 
the  perm.iJ  process,  by  submitting  un 
application  to  EPA,  and  to  inform  the 
public  of  its  intentions.  EPA  would  like 
to  solicit  com.m.ents  on  whether  the 
permitting  agency  should  attend  the 
pre-application  meetings. 

With  regard  to  the  nature  of  th?  piiblic 
meeting.  EPA  intends  to  provide 
facilities  with  ccnsiderabie  latitude. 
Through  discussions  with  comniunltv 
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rolalions  experts  from  a  variety  of 
backgrounds.  EPA  has  foiand  that 
■public  meeting"  means  many  things  to 
many  people.  In  most  cases,  however,  it 
appears  that  people  view  public 
meetings  as  being  similar  to  public 
hearings.  EPA  would  like  to  dispel  th>! 
idea  that  public  meetings  must  be 
similar  to  formal  public  hearings;  rather, 
EPA  encourages  facilities  to  be  creative 
in  their  approach  towards  conducting 
the  pre-applicdtion  meeting,  in  order  to 
encourage  constructive  and  open 
participation  with  people  in  the 
community.  The  facility  may 
accomplish  this  goal  through  any  of  a 
variety  of  meeting  formats.  EPA  "further 
encourages  innovation  in  the  tvpe  of 
pubhc  meeting  by  allowing  the  facility 
to  choose  the  medium  by  which  it 
reports  the  record  of  the  meeting  to 
l^PA,  as  long  as  the  medium  provides  aji 
adequate  record  of  the  meeting.  For 
-exiimpie.  facilities  may  choose  to  tape- 
ret;ord  discussions  at  the  meeting  or 
Tind  another  effective  medium  with 
which  the  public  is  comfortable. 
Many  guidance  documents  are 
available  on  how  to  conduct  public 
meetings  and  community  outreach. 
Among  them  are  EPA  documents 
Community  Relations  in  Superfund:  A 
Handbook  (January  1992.  EPA/'540/R- 
92/009).  RCRA  Public  Involvement 
Manual  (September  1993.  EPA  530-R- 
93-006),  as  well  as  pubhcatiuiis  by 
private  interests.  The  applicant  mav 
wish  to  consult  these  or  similar 
publications  for  appropriate  guidance 
on  how  to  conduct  an  appropri.ite 
meeting  with  the  public. 

Regardless  of  tfie  guidance  source. 
EPA  believes  that  the  facility,  in 
meeting  regulatory  requirements,  should 
also  consider  the  following  factors  to 
conduct  what  EPA  believed  to  be  an 
appropriate  and  effective  public 
meeting:  first,  the  applicant  should  give 
s.o"cial  attention  to  process,  logistics, 
content  and  trouble-shcoting  when 
preparing  for  a  public  meeting:  spcond. 
the  applicant  should  provide 
appr-jpriate  public  notification,  as 
required  by  §  124.31(c),  identifv  all 
sectors  of  the  community  that  the 
facility  will  potentiallv  affwjt,  as 
required  by  §  124.30(a"),  and  provide 
outreach  to  interested  citizens  and 
officials.  All  these  factors  are  important 
to  ensure  that  Lhe  audience  is 
representative  of  the  communitv. 

The  facility  should  encourage  public 
{.'i'.rticipation  through  selection  of  a 
meeting  date,  time,  and  place  that  are 
convenient  to  the  public.  The  facility 
should  select  the  date  and  time  of  the 
public  meeting  to  correspond  to  tinu\s 
wh(!n  the  public  is  most  available;  this 
may  rtquire  the  facility  to  conduct  the 


meeting  after  normal  business  hours. 
The  apphcant  should  make  sure  that  the 
meeting  place  has  adequate  space  and  is 
conducive  to  the  type  of  meeting  that 
the  applicant  will  conduct.  The 
applicant  should  take  care  in  the 
development  of  the  content  of  the 
meeting  to  meet  the  requirement  of 
"sufficiont  detail  to  allow  the 
community  to  understand  the  nature  of 
the  operations  to  be  conducted  at  the 
facility  and  the  impUcations  for  human 
health  and  the  environment"  under 
proposed  §  124.31(a).  To  m.eet  the 
■'sufficient  detail"  requirement,  the 
applicant  should  have  a  clear  meeting 
agenda  that  slates  the  exact  reasons  for 
the  meeting  and  the  specific  objectives 
of  the  meeting.  The  applicant  shall  give 
an  overview  of  the  facility  in  as  much 
detail  as  possible,  such  as  identifying 
the  type  of  facihty  (i.e.,  commercial  or 
private),  the  location  of  the  facility,  tlie 
general  processes  involved,  the  type  of 
wastes  generated  and  managed,  and 
implementation  of  waste  minimization 
and  pollution  control  measures.  In 
addition,  the  applicant  should  provide 
information  about  risk  to  the  public, 
where  available. 

Finally,  trouble-shooting  potential 
i)roblems  will  help  the  meeting  to  run 
smoothly  in  the  event  of  unplanned 
obstacles.  Trouble-shooting  may  involve 
planning  for  equipment  failures,  a 
shortage  of  parking  spaces,  or 
demonstrations,  as  well  as  locating 
facilities  for  handicapped  individuals, 

c.  llequirement  for  public  notice  at 
permit  application.  Today's  proposal 
would  also  require  EPA  o'r  the  State  to 
publish  a  public  notice  upon  receipt  of 
a  pe.-mit  application.  EPA  proposes  that 
the  permitting  authority  send  the  notice 
to  everjone  on  the  mailing  list.  Tliese 
requirements  are  consistent  with  the 
notice  requirements  under  §§  124.10 
and  27C.42.  Unlike  the  proposed  pre- 
application  meeting  requirement,  the 
permitting  authority  must  also  publish 
this  notice  for  permit  renewals  (see 
Section  A.4:  Applicability  of  public 
involvement  requirement's,  of  todav's 
preamble  discussion). 

Information  requirements  for  the 
public  notice  will  give  people  a  clear 
opportimity  to  contact  the  appropriate 
parties  for  que.stions  and  suggestions, 
sign  up  on  the  facility  mailing  list,  and 
locate  the  appropriate  documents,  such 
as  the  permit  application,  for  review. 
The  permitting  authority  must  provide 
the  name  and  telephone  number  of  the 
facility  and  permitting  agencv  contacts. 
EPA  suggests  that  the  permitting 
authority  designate  a  community  affairs 
s}W!(-ialist  as  the  appropriate  contact 
person.  The  permitting  authority  mu.sf 
also  provide  an  address  to  which  people 


can  send  requests  to  be  put  on  the 
facility  maiUng  list.  EPA  believes  that 
the  public  should  have  this  opportunity 
during  the  permit  process,  and  that  the' 
notice  at  application  is  a  good 
mechanism  for  announcing  this 
opportunity.  Today's  proposed  rule 
requires  the  permitting  authoritv  to 
provide  the  notice;  however,  EPA  would 
like  to  solicit  comments  on  whether  the 
permitting  authority  or  the  facility 
should  be  responsible  for  providing  the 
notice  at  application  submittal.  While  a 
person  may  request  to  be  put  on  the 
mailing  list  at  any  time  during  the 
permit  process.  EPA  intends  this 
requirement  to  ensure  that  the 
permitting  authority  alerts  the  public 
early  in  the  permit  process.  Finally,  EPA 
is  requiring  the  notice  to  include  " 
specific  information  about  the  facility 
operations,  facility  location,  and  the 
location  where  the  public  may  review 
and  copy  versions  of  the  permit 
application  and  other  important 
documents. 

EPA  believes  that  these  requirements 
significantly  increase  the  opportunities 
for,  and  the  effectiveness  of,  public 
participation  within  the  permitting 
process.  The  requirement  for  a  public 
notice  will  tell  tlie  public  when  an 
application  for  a  permit  has  been 
received  by  the  permitting  authority.  It 
would  also  provide  information  on 
where  the  permit  applicaiion  is 
available  for  review  by  the  public  and. 
thus,  would  allow  interested  people  to 
begin  review  of  the  permit  application 
at  the  same  time  as  EPA  or  the  State 
authority.  The  public  would  have  the 
opportunity  to  review  all  aspects  of  the 
permit  application  in  its  initial  form, 
before  EPA  or  the  State  review  the 
application  for  completeness.  The 
public  has  the  opportunity  to  make 
suggestions  and  raise  issues  for 
consideration  by  the  permitting  agency 
at  any  time  during  the  agency's  review 
of  tlu!  pernut  application.  Consequently, 
the  permitting  agency  will  receive 
public  input  earlier  in  the  permit 
process  as  well  as  later,  i.e..  after  the 
proposal  of  the  draft  permit.  Another 
benefit  of  requiring  such  a  notice  is  that 
it  may  alert  the  agency  to  facihties 
generating  high  public  interest.  The 
public  notice  will  highlight  public 
attention  concerning  a  hazardous  waste 
facility.  Public  interest  and  concerns 
may  be  expres.sed  to  the  permitting 
authority  in  the  form  of  letters,  phone 
calls,  and  reque.sts  to  be  put  on  the 
facility  mailing  list.  This  early  stage 
could  be  one  potential  point  where  tht? 
Director  may  choose  to  require  the 
facility  to  establish  an  information 
repositorv'.  Furthennore.  by  providing 
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important  and  timely  infdrmation  at  the 
beginning  of  the  permit  a  jplication 
review  stage,  the  permitti  ng  authority 
can  better  inform  the  public  about  the 
steps  of  the  permit  proce;  s  and  the 
amount  of  time  required  or  each  step. 

EPA  believes  that  the  public  input 
that  the  permitted  author  ty  will  receive 
early  in  the  process  will  i  ssist  in  the 
re\iew  of  the  permit  appl  cation  and 
result  in  the  development  of  a  draft 
permit  that  is  responsive  o  community 
concerns.  Once  the  permitting  authority 
completes  the  draft  permi  I.  or  the  notice 
of  intent  to  deny  the  pern  it,  and 
proposes  it  to  the  public,  iien  the 
public  has  the  opportunif  ^  to  review 
that  decision,  including  a  ly  changes 
that  occurred  to  the  origir  al  permit 
application,  since  they  wi  11  be  reflected 
in  the  draft  permit.  These  changes  could 
include  changes  in  respor  se  to  the 
public  comments  EPA  ma  y  have 
received  during  its  review  of  the  permit 
application. 

o  Requirement  for  an  information 
repository.  Proposed  §§  i;  4.33(a)  and 
270.30(m)  would  provide  the  Director 
with  explicit  authority  to  require  the 
permit  applicant  or  permi  Itee, 
respectively,  to  establish  i  nd  maintain 
an  information  repository  The 
repository  would  allow  in  terested 
parties  to:  (1)  Access  repo  1s,  plans, 
findings,  and  other  inforn  ative  material 
relevant  to  the  facility  anc  the  particular 
issues  at  hand;  and  (2)  rec  eive 
information  on  approprial  e 
opportunities  for  involver  lent  during  a 
variety  of  permitting  deci;  ions.  EPA 
expects  that  the  Director  \  rould  consider 
requiring  a  facility  to  esta  dish  a 
repository  in  a  hmited  nu:  nber  of  cases 
where  the  community  e\p  resses  a  high 
level  of  interest.  A  high  le ,  el  of 
community  interest  could  be 
demonstrated,  for  example,  in  such 
ways  as  written  requests  f  om  members 
of  the  public,  or  press  cov  ;rage. 
However,  the  final  decisio  n  for 
requiring  the  repository  is  at  the 
Director's  discretion.  The  Director  may 
also  specify  any  appropriate  time  period 
for  the  repository. 

As  provided  in  proposei  I  §  124.33fb). 
the  information  repository  will  contain 
all  pubhc  information  thai  the  Director 
determines  to  be  relevant  i  o  public 
understanding  of  permittii  ig  activities  al 
the  facility.  In  general,  the  Director 
would  require  the  facility  o  make 
available  those  reports  or  (  ocuments 
that  provide  the  most  rele'  ant 
information  about  the  faci  ity  and  the 
best  technical  basis  for  dec  ision-malcing. 
The  information  repositor '  could 
include  some  of  the  ioWow  ing  items: 
copies  of  the  permit  applic  ation. 
technical  documents  dirrc  ily  supporting 


the  application,  maps  (i.e..  sketched  or 
copied  street  map)  of  the  proposed 
location  of  the  facility,  notice  of 
deficiencies  (NODs).  or  summary 
reports  of  ground-water  and  air 
monitoring  results  at  the  facility,  if  such 
reports  exist  for  the  facility  location. 
The  repository  should  also  contain 
information  on  how  the  public  may 
participate  and  become  involved  during 
the  permitting  process.  For  example. 
EPA  may  contribute  a  fact  sheet  that 
outlines  public  involvement 
opportunities  within  the  permit  process 
and  how  to  be  put  on  the  facility 
maihng  list.  Similarly,  the  facility  may 
provide  information  in  the  repository  on 
any  additional  public  involvement 
activities  it  chooses  to  conduct. 
Examples  of  background  material  the 
facility  may  maintain  in  the  repository 
include  copies  of  relevant  RCRA 
regulations  and  related  information,  e.g.. 
fact  sheets.  The  facility  may  exclude 
from  the  repository  any  material  it 
claims  to  be  confidential  business 
information  (CBl).  Examples  of  CBl 
could  include  trade  secrets,  commercial, 
or  financial  information  whose  general 
availability  could  cause  substantial 
harm  to  the  facihty's  competitive 
position.  The  contents  and  size  of  the 
information  repository  may  differ 
among  sites,  depending  upon  the 
reasons  for  setting  up  the  repository,  the 
permitting  phase  of  the  facility,  and  the 
site-specific  characteristics  of  the 
facihty. 

The  facility  is  responsible  for  site 
selection  and  maintenance  of  the 
information  repository.  The  facility 
should  place  the  repository  at  a  local 
public  library,  town  hall,  county 
courthouse,  community  college,  public 
health  office,  or  another  public  location 
within  reasonable  distance  of  the 
facility.  In  instances  where  such  a 
location  is  not  feasible  due  to  the  remote 
location  of  the  facility,  the  Director  may 
require  the  facility  to  establish  and 
maintain  the  repository  at  some  other 
suitable  location.  In  most  instances,  the 
information  repository  should  not  be  at 
the  facility.  Interested  communities 
have  e.xpressed  a  greater  comfort  level 
with  siting  the  repository  at  a  public 
location,  instead  of  within  facility 
boundaries.  The  repository  must  also  be 
open  to  the  public  during  reasonable 
hours  or  accessible  by  appointment. 
Reasonable  hours  could  include,  for 
example,  weekend  and  evening  hours  of 
access  (e.g..  beyond  normal  business 
hours),  depending,  among  other  things, 
on  work  schedules  of  the  interested 
individuals,  the  degree  of  pubhc  interest 
in  the  facihty  permitting  activities,  the 
convenience  of  the  location  of  the 


repository,  and  the  timing  of  public 
meetings  or  hearings.  In  ^ese 
situations.  EPA  encourages  facilities  to 
select  a  location  that  already  has 
extended  hours  of  operation,  such  as  a 
local  library. 

EPA  encourages  facilities  to  establish 
the  information  repository  at  a  location 
that  has  reasonable  access  to  a 
photocopy  machine,  if  possible.  Such  a 
location  would  be  more  convenient  for 
the  people  who  wish  to  make  copies  of 
any  of  the  materials  at  reasonable  cost. 
For  example,  some  of  the  pubhc 
locations  mentioned  previously  should, 
in  most  cases,  have  a  photocopy 
machine  on  the  premises.  If  it  is  not 
possible,  the  facility  may  want  tq 
explore  other  options,  such  as  providing 
extra  copies  of  documents  that  people 
can  keep  without  charge  or  at 
reasonable  cost. 

In  cases  where  physical  space  to 
house  the  documents  is  limited,  a 
potential  solution  for  the  facility,  where 
resources  allow  and  capability  is 
available  at  the  location,  is  to  copy 
documents  onto  microfiche  or  CD- 
ROM.  Either  of  these  possible  options 
requires  little  space  and  would 
discourage  document  theft  or 
vandalism. 

Under  §  124.33(d),  the  Director  will 
specify  requirements  that  the  applicant 
must  satisfy  in  informing  the  public  of 
the  existence  of  the  information 
repository.  At  a  minimum,  the  Director 
will  require  the  facility  owner/operator 
to  notify  individuals  on  the  mailing  list 
when  the  facility  establishes  the 
repository'.  The  Director  may  also 
require  the  facility  to  provide  public 
notice  in  a  local  newspaper.  As  a 
practical  matter,  the  facility  may.  in 
some  cases,  choose  to  provide  the 
relevant  information  to  the  permitting 
authority  so  that  it  may  include  the 
information  in  other  required  notices. 
The  facility  owner/operator  would 
identify  the  EPA  or  State  office  contact 
and  a  facility  contact  person  to  answer 
questions  related  to  the  repositorv.  EPA 
suggests  that  the  permitting  authority 
designate  a  community  affairs  specialist 
as  the  appropriate  contact  person. 

The  information  repository  EPA  is 
proposing  today  closely  resembles  the 
repository  proposed  under  Subpart  S  of 
the  Corrective  Action  Rule  (see  30798 
FR.  July  27, 1990)  and  is  similar  to  the 
repositories  established  at  Superfund 
sites  under  the  Comprehensive 
Environmental  Response  Compensation, 
and  Liability  Act  (CERCLA).  EPAs 
CERCLA  experience  has  demonstrated 
that  the  public's  interest  in  nearby 
hazardous  waste  activities  is  served 
effectively  by  a  repository.  Without  a 
local  repository,  the  burden  falls  on 


citizens  to  locate  and  contact  the 
appropriate  officials  who  are 
knowledgeable  about  the  site  in 
Regional  EPA  or  State  offices,  which 
could  be  located  far  from  the  site. 

There  are  three  major  differences 
between  the  information  repositories  in 
today's  proposal  and  the  repositories 
included  in  the  CERCLA  program.  First. 
Superfund  requires  information 
repositories  at  all  sites  on  the  National 
I'riorities  List  (NPL).  whereas,  under 
today's  proposal,  the  Director  would  use 
his  or  her  discretion  on  a  case-by-case 
i)asis.  Al!  communities  may  not  desire 
or  request  every  option  avail;;l)ie  for 
public  involvement.  In  most  situations, 
an  information  repositor}'  mav  not  lie 
necessary  and  could  becomt;  an 
unnecessary  resource  drain  for  the  local 
community  hosting  the  rapository. 
Providing  discretion  to  the  Director  will 
allow  the  facility  and  community  to  use 
their  resources  in  the  most  efficient 
manner.  In  making  such  a 
determination,  the  Director  would 
consider  the  degree  of  public  interest 
{which  could,  for  example,  be 
(i(Mnonstrated  through  vsritten  requests 
from  the  public  to  set  up  a  rcpositorj). 
as  well  as  the  proposed  location  of  the 
facility,  the  proposed  types  and  volumes 
of  wastes  to  be  managed,  and  the  tvpe 
of  facility.  Furthermore,  the  Director 
iiitiy  consider  requiring  information 
repositories  at  .certain  Class  3 
modifications  dt  at  other  sfagps  within 
a  permit  where  flicre  is  a  high  level  of 
public  interest. 

The  second  major  difference  between 
the  C;ERCIJ\  and  proposed  RCKA 
repo.sitories  is  that  CERCLA  repositories 
for  NPL  sites  generally  house  the 
administrative  record' for  CERCLA 
actions.  Under  the  RCRA  permittiijg 
program,  and  as  described  in  proposed 
Subpart  S.  EPA  Regional  offices,  or  - 
authorized  States,  maintain 
administrative  records,  which  provide 
documentation  of  the  basis  of  EPA's 
derisions  and  other  parts  of  tije  record, 
al  Regional  office  location.  Because  the 
RCR/\  permitting  record  is  already 
available  fcr  public  inspection  <i\.  a 
sepaiate  location,  the  Agency  does  nc.'t 
believe  that  it  is  necessiry  to  duplicate 
the  entire  administrative  record  fur 
RCRA  facilities  at  information 
repositories.  The  administrative  record 
developed  during  the  pennitting  process 
is  often  large,  and  could  become 
burdensome  to  the  Agency  and  the 
facility  if  it  were  duplicated  in  its 
entirety  in  an  information  repository.  In 
addition,  the  space  required  to  house  an 
information  repository,  if  it  were 
required  to  be  a  duplicate  of  the 
administrative  record,  may  severely 


limit  prospective  repository  locations  in 
a  community 

The  third  major  difference  between 
the  CERCLA  and  proposed  RCRA 
provisions  relates  to  the  point  in  the 
waste  management  process  when  an 
information  repository  is  established 
and  maintained.  Information 
repositories  are  established  at  NPL  sites 
t6  give  the  public  the  opportunity  to 
keep  informed  during  the  cleanup 
process.  On  the  other  hand,  the 
repository'  p.^oposed  for  certain  RCRA 
facilities  could  be  established  by  the 
facility  at  any  time  during  the  RCRA 
permitting  process  or  during  the  life  of 
the  facility.  In  either  case,  the  facility 
will  set  up  the  information  repository  to 
provide  information  to  the  community 
about  the  specific  issues  at  hand. 
Therefore,  the  Director  may  require  the 
facility  to  operate  the  information 
repository  during  the  permit  application 
process  only  or  the  active  life  of  a 
fi'.cility,  whichever  best  applies  to  the 
facility  and  the  community.  For  new 
facilities,  this  provision  means  that  the 
Director  might  instruct  the  facility  to 
establish  an  information  repository 
before  construction  of  the  facility.  EPA 
is  concerned  Lhat  the  information 
repository  for  a  RCR.\  facility  could 
become  cumbersome  if  the  Agency 
prescribes  specific  conter.t  and  duration 
requirements  in  a  regulation.  Therefore, 
EPA  believes  that  the  Director  should 
designate  timeframes  and  details  for  the 
contents  of  the  information  rcposito.'7 
on  a  case-by-case  basis,  in  keeping  with 
the  goal  of  enhancing  public 
participation  in  the  permitting  process. 
The  Agency  chose  what  it  believes  to 
be  the  most  flexible  approach,  that  is, 
one  that  allows  permitting  authorities  to 
readily  respond  to  community  demands. 
However,  the  Agency  recognizes  that 
questions  raay  exist  regarding  Uiis 
approach  and  requests  comment  on 
several  aspects  of  the  information 
repository.  First,  the  Agency  seeks 
comments  on  making  the  information 
repositor}'  an  optional,  as  opposed  to 
mandatory,  tool  witliin  the  permitting 
process.  Second.  EPA  solicits  comments 
on  making  the  repository  mandatory  for 
so.me  types  of  units;  for  example,  the 
Agency  could  require  ail  commercial 
facilities  or  facilities  managing  certain 
types  of  waste  to  estabhsh  information 
repositories.  Third,  EPA  requests 
comments  on  the  location  of  the 
repository  and  the  point  in  die 
permitting  process  when  it  miyht  be 
appropriate  for  the  Director  to  require 
certain  facilities  to  establish  or 
terminate  a  repository.  Fourth,  the 
Agency  seeks  comments  on  what 
documents  the  facility  should  include 
within  the  repository  as  a  minimum. 


and  tiie  process  by  which  those 
documents  are  selected 

B.  Permit  Modification  Procedures  in 
§270.42 

1.  Purpose 

The  main  purpose  of  lhi.s  section  of 
the  nde  is  to  clarify  the  combustion 
modification  provisions  found  in 
Appendix  I  of  §  270.42.  EPA  is  aware 
that  there  has  been  some  confusion  over 
the  description  of  modifications  listed 
under  section  L.7  of  Appendix  I,  which 
covers  the  shakedown  and  trial  burn 
phases  of  operation  for  combustion 
units.  Through  today's  changes,  EPA 
intends  to  make  these  modification 
classifications  easier  to  understand  and 
implement.  Today's  proposal  clarifies 
and  describes  the  phases  of  shakedown 
and  trial  bum  in  more  detail,  thus, 
making  it  easier  for  the  facility  to 
distinguish  between  modification 
classifications.  By  making  it  easier  for  a 
facility  to  select  the  appropriate 
classification  foreacli  modification 
activity,  the  proposed  rule  will  ma)te 
compliance  with  the  modification 
process  easier. 

This  .section  also  proposes  minor 
revisions  to  §  270.42(d)  of  the 
modification  procedures  and  addresses 
tliose  modification  requests  that  are  not 
classified  in  the  Appendix  I  table  of 
§  270.42.  Today's  proposal  clarifies  how 
facilities  may  implement  and  utilize  the 
provision  for  other  modifications  in 
§  270.42(d). 


2.  Background  Summary 

EPA  first  promulgated  procedures  for 
RCRA  permit  modifications  in  1980  as 
part  of  the  init;t>l  rogulati-ins 
establishing  the  RCRA  pe.'Tnit  program. 
This  system  of  modifications  consisted 
of  two  types:  Major  and  minor.  Major 
modifications  followed  the  same  public 
notice  and  comment  procedures  as  for 
permit  issuance,  while  minor 
modifications  required  only  approval  by 
the  permitting  authority.  "Mi.nor 
modifications"  were  defined  as  any 
modific3tif)n  contained  in  a  short  Lst  in 
the  regulations;  all  other  modifications 
were  deemed  "major." 

EPA  gained  experience  in 
implementing  these  procedures  and 
decided  that  the  Agency  could  inipro\c 
the  modifications  proce.ss.  One  of  the 
Agency's  primary  concerns  was  tli.it 
most  modifications  were  processed 
under  the  major  modification 
procedures  since  few  modifications 
were  listed  as  minor.  Since  many  less 
consequential  permit  changes  and 
facility  improvements  were  subjeci  to 
extensive  "major"  modification 
procedures.  EPA  found  that  facilities 
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EPA  amended  the  proqedi 
facility-initiated  permit 
on  September  28,  1988 
37912).  The  goals  of  this 
allow  for  additional  flexib 
processing  permit  modi 
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3.  Technical  Corrections 

In  today's  rule,  EPA  is 
certain  technical  correctibns 
§§270.42(a)(l)(ii),  270.4:|[b)(2) 
270.42(c)(2J.  One  correct 
change  the  reference  for 
appropriate  units  of  state 
government  in  each  of 
to§124.10(c){l)(x),  in 
typographical  error.  At  piesent 
sections  incorrectly  referfnce 
§124.10(c)(ix),  which  is 
for  notifying  the  facility 

EPA  is  also  proposing 
technical  correction  to  § 
In  this  paragraph,  the  terih 
request"  should  be  changed 
"modification  request."  I 
the  preamble  to  the  Sept^ber 
permit  modification  rule 
37916)  that  EPA  intendec 
deadline  for  EPA  action 
date  that  the  modificatior 
submitted  to  the  permitti  ig 
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4.  Unclassified  Modifications 

During  the  development  of  the 
September  1988  permit  modification 
rule,  EPA  recognized  that  classifying  ail 
possible  permit  modifications  under  the 
items  fisted  in  Appendix  I  of  §  270.42 
would  be  impossible.  Therefore,  the 
Agency  provided  a  procedure  in- 
§  270.42(d)  to  enable  facihties  to  submit 
modification  requests  for  changes  that 
are  not  specifically  listed  in  Appendix 
1.  For  these  unclassified  modifications, 
facilities  must  either  use  the  Class  3 
modification  procedures  or, 
alternatively,  request  that  the  Agency 
make  a  determination  that  the  activity  is 
either  a  Class  1  or  2  modification.  In 
general,  requests  for  a  classification 
determination  would  be  attached  to  the 
modification  request.  In  making  its 
determination  whether  to  process  the 
request  as  a  Class  1,  2,  modification 
instead  of  a  Class  3,  the  Agency  would 
consider  the  similarity  of  the  specific 
modification  to  others  listed  in 
Appendix  I  and  the  criteria  listed  in 
§  270.42(d)(2). 

After  several  years'  experience.  EPA 
has  found  that  very  few  unclassified 
modifications  have  been  processed 
using  this  procedure.  EPA  believes  that 
both  facilities  and  permit  writers  may  be 
restricting  themselves  to  only  the 
classification  examples  that  are  in 
Appendix  I.  EPA  is  also  concerned  that 
in  those  cases  where  §  270.42(d)  is  used, 
the  Class  3  modification  procedure  may 
be  automatically  selected,  without 
consideration  of  whether  the  permit 
activity  is  less  significant  and  should  be 
reclassified  to  a  lower  category. 

While  EPA  beheves  that  Appendix  I 
offers  a  good  starting  point  for 
classifying  modifications,  facilities  and 
the  permitting  authority  should  both 
make  additional  efforts  to  use  the 
flexibility  in  §  270.42(d)  when 
proposing  modifications.  Use  of  this 
flexibility  will  allow  permit  writers  to 
better  focus  their  efforts  and  resources 
on  modification  procedures  that  are 
necessary  and  appropriately  tailored  to 
the  substantive  changes  proposed. 
Therefore,  EPA  believes  that  facilities 
should  use  the  flexibility  contained  in 
§  270.42(d)  when  their  site-specific 
permit  changes  are  not  listed  in  the 
Appendix  I  table.  To  address  this 
situation,  EPA  is  proposing  to  modify 
the  wording  in  §  270.42(d)  to  clarify  that 
unclassified  modifications  can  be 
processed  under  Class  1  or  2 
procedures,  if  this  lower  classification  is 
more  appropriate.  EPA  is  also  proposing 
to  add  a  notation  to  Appendix  I  that 
instructs  facilities  to  use  the  procedures 
in  §  270.42(d)  if  a  proposed 


modification  is  not  listed  in  Appendix 
1. 

In  addition,  EPA  would  like  to  clarifv 
that  the  temporary  authorization 
provision  in  §  270.42(e)  may  be  used  by 
the  facility,  subject  to  approval  by  the 
permitting  authority,  to  implement 
unclassified  modifications  as  well  as 
classified  ones.  In  other  words,  the 
permitting  agency  may  grant  a 
temporary  authorization,  without  prior 
notice  and  comment,  for  activities  that 
are  necessary  for  facilities  to  respond 
promptly  to  changing  conditions  to  be 
protective  of  human  health  and  the 
environment.  Temporary  authorizations 
have  a  term  of  up  to  180  days;  the 
permitting  agency  may  grant  temporary 
authorizations  for  Class  2  or  3 
modifications  that  meet  the  criteria  in 
§  270.42(e),  including  compliance  with 
the  part  264  standards.  Activities  that 
will  be  completed  before  the  180  day 
term  expires  do  not  require  a 
modification  request.  If  a  facility  knows 
up  front  that  the  activity  will  take  longer 
than  180  days  to  complete,  it  should 
submit  a  modification  request  at  the 
same  time  as  its  request  for  temporary 
authorization. 

5.  Revisions  to  Appendix  I  of  §  270.42 

RCRA  permits  for  new  incinerators 
and  boilers  and  industrial  furnaces 
(BIFs)  address  four  distinct  phases  of 
operation  after  construction.  The  four 
phases  are:  Shakedown,  trial  bum,  post- 
trial  bum  operation,  and  final  operation 
which  lasts  for  the  duration  of  the 
pemiit.  The  permitting  authority 
establishes  operating  conditions  for 
each  of  these  phases  in  the  permit. 

The  shakedown  phase  of  operation 
lasts  from  the  initial  start  up  after 
construction  until  the  trial  burn.  The 
shakedown  phase  prepares  the  unit  for 
the  trial  burn.  During  this  period, 
possible  mechanical  difficulties  are 
identified  and  the  unit  reaches 
operational  readiness  by  achieving 
steady-state  operating  conditions 
immediately  prior  to  the  trial  bum. 
Federal  regulations  limit  the  shakedown 
period  to  720  hours  of  operation  using 
hazardous  waste  feed;  the  permitting 
authority  may  allow  one  additional 
period  of  up  to  720  hours  with  cause. 
Permit  conditions  limit  operations 
during  this  period;  the  permit  sets 
hazardous  waste  feed  and  other  waste 
management  practices  and  requires  the 
facility  to  monitor  certain  key 
operational  indicators. 

The  trial  bura,  which  typically  lasts 
several  days,  is  the  actual  testing  that 
the  facility  conducts,  with  permitting 
agency  oversight,  to  (1)  determine 
whether  a  combustion  unit  can  meet  the 
performance  standards  required  by  the 


regulations  and  the  permit,  (2)  establish 
the  final  facility  operating  conditions  for 
the  term  of  the  permit,  and  (3)  provide 
data  on  which  the  permit  authority  can 
base  a  risk  assessment.  The  trial  bum 
plan  contains  the  parameters  for 
conducting  a  trial  bum.  The  trial  burn 
plan  is  part  of  the  original  permit  for 
new  facilities  and  must  be  approved  by 
the  permitting  agency  before  the  facility 
can  conduct  a  trial  bum.  The  facility 
often  tests  several  sets  of  operating 
conditions  during  the  trial  bum.  The 
conditions  are  designed  in  order  to 
determine  the  range  of  operating 
conditions  where  the  unit  meets  the 
performance  standards.  For  example, 
the  facility  may  set  one  trial  bum 
condition  to  determine  what  the 
maximum  hazardous  waste  feed  can  be. 
The  trial  bum  demonstrates  the  range  of 
•operating  conditions  that  allow  the 
facility  to  comply  with  the  performance 
standards.  The  permit  writer  uses  the 
results  of  the  trial  bum  to  define  the 
operating  conditions  that  the  facility 
will  operate  under  during  the  permit 
term. 

The  post-trial  burn  phase  starts  after 
the  trial  bum  and  lasts  an  average  of  3 
to  9  months.  The  permit  specifies 
operating  conditions  that  apply  during 
this  phase.  Federal  regulations  require 
the  permittee  to  analyze  the  results  of 
the  trial  burn  and  submit  them  to  the 
Agency  within  90  days  of  completion  of 
the  trial  burn,  or  later  if  approved  by  the 
Director.  Also  during  this  period,  the 
facility  may  submit,  and  EPA  may 
process,  a  permit  modification  to  revise 
the  final  operating  conditions  to  reflect 
the  results  of  the  trial  bum  and  any 
other  information.  This  phase  ends  once 
the  permitting  agency  and  the  facifity 
complete  all  necessary  permit 
modifications  and  the  final  operating 
conditions  take  effect. 

The  final  operating  conditions  are 
effective  for  the  Ufe  of  the  permit,  unless 
the  facility's  permit  is  modified 
pursuant  to  40  CFR  270.41  or  270.42. 
The  permit  WTiter  bases  the  conditions 
on  actual  trial  bum  data  that  reflect  the 
conditions  under  which  the  facility  met 
the  performance  standards  during  the 
trial  bum. 

a.  Structure  of  today's  proposal. 
Confusion  has  existed,  at  times,  over  the 
descriptions  of  modifications  for  certain 
items  listed  in  section  L  of  Appendix  I 
to  §  270.42.  which  covers  incinerators 
and  BIFs;  in  particular,  the  confusion 
has  concemed  changes  during  the 
shakedown  period  of  operation  and  trial 
bum.  How  to  interpret  these 
modification  classifications  may  be 
unclear  in  certain  situations.  In  order  to 
avoid  further  confusion  or  potential 
delays  in  determining  these 


classifications,  the  Agency  is  proposing 
to  reorganize  and  clarify  Section  L.7  of 
Appendix  I. 

Currently.  Appendix  I  of  §  270.42 
places  items  regarding  the  shakedown 
period,  trial  bum  plan,  and  post-trial 
bum  operation  into  the  same  section, 
i.e.,  section  L.7.  EPA  believes  that 
placing  those  items  regarding  the 
shakedown  period  in  one  section  and 
items  concerning  the  trial  bum  plan  into 
another  section,  along  with  describing 
each  item  more  precisely,  will  clarify 
the  intent  behind  each  description.  This 
reorganization  will  make  it  easier  to 
classify  individual  modification 
requests  and  ensure  that  the  permitting 
agency  processes  the  requests  under  the 
appropriate  procedures.  EPA  proposes 
today  that  all  modifications  regarding 
the  shakedown  period  will  remain  in 
section  L.7.  and  all  items  regarding  the 
trial  bum  v.'ill  move  to  new  section  L.8. 
The  existing  section  L.8.  will  become 
section  L.9.  An  explanation  of  the 
proposed  revisions  to  sections  L.7.  and 
L.8.  of  the  Appendix  follows. 

In  this  proposal.  Class  2  will  remain 
the  highest  classification  for  changes  to 
the  trial  burn  and  shakedown  period 
permit  conditions.  Further,  the 
permitting  agency  will  continue  to 
process  many  changes  under  the  Class 
1  procedures,  with  prior  Director 
approval.  One  reason  for  these 
classifications  is  the  short  period  of 
operation  for  both  the  shakedown  and 
trial  bum  phases.  The  permitting 
authority  must  be  in  a  position  to 
respond  quickly  to  requests  for  changes 
that  are  necessary  to  ensure  thorough 
testing  of  the  unit.  In  addition,  operating 
conditions  during  the  shakedown 
period  are  generally  more  restrictive 
than  the  final  operation  conditions. 

b.  Shakedown.  Appendix  I  to  §  270.42 
currently  classifies  modifications 
addressing  the  shakedown  period  for  a 
permitted  combustion  unit  in  items  L.7. 
a.  and  b.  EPA  today  proposes  to  simplify 
item  L.7.a.  by  applying  it  only  during 
the  shakedown  period  and  moving  the 
references  to  the  trial  bum  plan  and 
post-trial  bum  operation  to  newly 
proposed  section  L.8.  The  permitting 
agency  should  not  process  under  L.7.a. 
any  modifications  that  are  classified  in 
other  items  in  Appendix  I.  Today's 
proposed  rule  will  not  change  item 
L.7.b..  which  allows  the  Director  to 
authorize  an  additional  720  hours  of 
operation  as  a  Class  1  modification. 

EPA  also  proposes  to  reclassify 
proposed  item  L.7.a.  as  a  Class  1  permit 
modification,  with  prior  approval  of  the 
Director.  Our  basis  for  this  change  is 
that  the  narrower  scope  and  limited 
duration  of  the  shakedown  period 
means  that  a  facility's  activities  would 


be  less  significant  than  the  activities 
found  under  the  existing  L.7.a.  One 
example  of  a  modification  under 
proposed  item  L.7.a.  would  be  a  change 
in  combustion  temperature  to  increase 
the  unit's  efficiency.  The  purpose  of  the 
shakedown  period  is  to  prepare  the  unit 
for  the  trial  bum  and,  thus,  any  changes 
made  during  the  shakedown  period 
would  not  affect  long  terra  operation. 
The  shakedown  period  can  last  no 
longer  than  720  hours  of  operation,  with 
only  one  extension  possible.  As  stated 
previously,  modification  items  related 
to  the  trial  bum  will  now  be  addressed 
by  the  permitting  authority  under 
proposed  section  L.8. 

c.  Trial  burn.  Today.  EPA  is  proposing 
to  create  a  new  section  L.8.  in  Appendix 
I  to  address  modifications  to  permit 
conditions  during  the  trial  bum.  These 
conditions  are  contained  in  the 
approved  trial  bum  plan,  which  is  a  part 
of  the  RCRA  permit.  EPA  has  structured 
this  section  to  progress  fix)m  changes 
before  any  trial  bums  are  completed  to 
those  after  a  trial  bum  has  been 
conducted,  including  changes  made  to 
reflect  the  results  of  a  successful  trial 
bum.  The  format  of  the  new  section  L.8. 
is  as  follows. 

EPA  is  proposing  to  revise  Appendix 
I  to  address  changes  to  the  trial  bum 
plan  before  the  trial  bum  is  complete 
(items  L.B.a.  and  L.8.b).  Under  the 
proposed  scheme,  the  permitting 
authority  will  consider  changes  to  the 
trial  bum  plan  a  Class  2  permit 
modification,  unless  they  are  minor,  in 
which  case  they  will  be  Class  1.  with 
prior  Director  approval.  One  example  ol 
a  minor  change  would  be  an  increase  in 
the  secondary  combustion  chamber 
temperature  for  a  trial  bum  condition 
that  is  testing  the  destruction  and 
removal  efficiency  for  organic  wastes 
One  example  of  a  major  change  would 
be  an  increase  in  Hie  waste  feed  rate. 
Please  note  that  classifying  changes  as 
minor  with  regarcf  to  the  trial  burn  is  not 
a  new  requirement  it  was  previously 
listed  under  item  LVZ^However.  to 
reflect  the  fact  that  thet?ialbum 
conditions  are  contained  inthe  trial 
bum  plan,  EPA  is  deleting  any 
references  to  'operating  requirements 
sei  in  Lhe  permit"  from  the  modification 
table. 

EPA  expects  that  permittees  may 
request  technical  changes  in  the  trial 
bum  plan  under  L.B.a  while  the 
permitting  authority  is  on-site 
immediately  before,  or  during,  the  irJHi 
burn.  These  changes  address 
unanticipated  issues  and  are  often 
necessary  for  effective  and  protective 
operation  and  testing  during  the  trial 
bum.  A  representative  of  the  permitting 
authority,  usually  the  permit  writer,  is 
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typically  at  the  facility 
burn.  The  Agency 
writers  and  facilities  to  w 
plans  with  the  flexibility 
accommodate  alterations 
bum.  The  permitting  au 
expedite  the  modification 
delegating  approval  au 
its  agents.  The  permit  itse 
specify  what  level  of 
staff  has  authority  to  a 
minor  changes.  In  decidi 
allow  such  changes  on-sit 
encourage  the  permit  writer 
the  criteria  contained  in 
16.  1989.  Trial  Bum 
Of  course,  the  final  permil 
would  limit  the  permittee 
conditions  that  met  the 
standards  during  the  trial 

After  a  facility  conducts 
and  submits  the  results  to 
agency,  the  facility  may 
trial  burn.  The  facility  muit 
submit  a  new  trial  bum  pi  i 
proposing  to  revise  Append 
this  situation.  Item  L.8.C 
relates  to  situations  where 
did  not  meet  the  performa:  r 
set  in  the  trial  bum  plan  a 
proposes  another  trial  buri  i 
of  a  trial  bum.  at  improvec 
Item  L.8.C.  addresses 
additional  tests  to  replace 
of  the  failed  conditions  of 
Before  the  facility  can 
tests,  it  must  revise  the 
trial  bum  plan  and  the 
agency  must  approve  the 
through  a  permit 
general,  the  permitting 
approve  the  modification 
conduct  another  trial  bum 
facility  has  provided  a 
basis,  demonstrating  that 
operating  conditions  are 
the  performance  standards 
permit. 

EPA  is  also  proposing  to 
L.8.C.  as  a  Class  2  permit 
The  Agency  recognizes  tha  t 
classification  represents  a 
the  preamble  language  in 
incinerator  technical  regul 
early  incinerator  rule 
that  "if  compliance  has  noi 
and  an  additional  trial  bum 
necessary,  the  permit  may 
modified  under  §  122.17 
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du  ring  the  trial        permit  modification  language]  to  allow 
for  an  additional  trial  bum"  (See  47  FR 
27524.  June  24.  1982).  This  1982 
preamble  language  describes  a  trial  bum 
retest  of  a  failed  condition.  Since  1982, 
EPA  has  gained  considerable  experience 
regarding  trial  bums.  EPA  now  believes 
that  if  a  facility  does  not  meet  the 
regulatory  performance  stand.ards 
during  the  trial  bum,  then  the  public 
needs  to  be  involved  before  the  facility 
revises  the  trial  bum  plan  and  conducts 
another  test,  because  the  facility's 
failure  under  certain  conditions  may 
raise  concerns.  Therefore,  EPA  believes 
that  the  additional  public  participation 
requirements  of  the  Class  2  procedures 
are  appropriate  for  this  item.  (See 
proposed  §  270.74(c)(7)  for  the 
analogous  procedures  for  interim  status 
combustion  facilities.) 

Furthermore.  EPA  is  proposing  to  add 
item  L.8.d  to  address  changes  to  the 
permit  conditions  that  are  in  effect 
during  the  limited  period  called  the 
post-trial  bum  period.  (These 
modifications  would  currently  be 
addressed  under  item  L.7.a.)  Because 
any  changes  during  the  post-trial  bum 
period  will  be  limited  in  duration, 
similar  to  those  during  the  shakedown 
period,  EPA  is  also  reclassifying  post- 
trial  bum  period  modifications  from 
Class  2  to  Class  1  permit  modifications, 
with  prior  approval  of  the  Director. 
For  the  last  item  in  this  section  of 
Appendix  I,  EPA  is  proposing  to  move 
existing  item  L.7.d.  to  L.8.e.  This  item 
describes  revising  the  final  operating 
conditions  to  reflect  the  results  of  the 
trial  bum.  Changes  in  the  final  permit 
should  reflect  the  operating  conditions 
under  which  the  facihty  met  the 
required  performance  standards  during 
the  trial  bum.  EPA  does  not  propose 
changes  to  the  wording  of  this  item. 

C.  Requirements  Regarding  the  Trial 
Burn 

1.  Purpose  and  Applicability 

The  purposes  of  this  section  of  the 
proposed  mle  are  (1)  to  make  the 
permitting  procedural  requirements  for 
interim  status  combustion  units  more 
equivalent  to  current  permitting 
requirements  for  new  units,  particularly 
with  regard  to  trial  bums,  and  (2)  to 
clarify  some  administrative  permitting 
(opd  minor  procedures  for  combustion  units.  In 
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addition,  this  section  contains  proposed 
requirements  that  will  provide  for  more 
public  involvement  opportunities,  both 
earlier  in  the  combustion  permitting 
process  and  at  key  points  throughout 
the  process. 

The  requirements  in  this  section 
apply  only  to  combustion  units  at  both 
interim  status  and  permitted  facilities. 

2.  Summary  of  Proposed  Approach 

EPA  is  proposing  today  to  create  a 
new  §  270.74,  which  will  contain 
permitting  procedural  requirements  for 
interim  status  combustion  units.  This 
proposed  new  section  is  a  consolidation 
of  §§270. 62(d)  and  270.66(g),  which 
currently  contain  permitting  procedural 
requirements  for  interim  status 
incinerators  and  BIFs,  respectively. 
Proposed  §  270.74  is  virtually  identical 
to  §§  270.62(d)  and  270.66(g),  except 
where  EPA  is  proposing  additional 
permitting  procedural  requirements  for 
interim  status  units.  EPA  intends  the 
additional  requirements  to  make  the 
procedural  requirements  for  interim 
status  units  more  equivalent  to  the 
permitting  procedural  requirements  for 
new  units,  and  to  expand  public 
involvement  opportunities  during  the 
trial  bum  phase.  The  flow  chart  shown 
in  Figure  2  indicates  the  points  in  the 
permitting  process  where  the  proposed 
activities  would  occur.  For  instance,  the 
administrative  procedural  changes  EPA 
is  proposing  in  §  270.74  will  require 
interim  status  facilities  to  submit  a  trial 
bum  plan  with  their  initial  Part  B 
applications.  Section  270.74  further 
states  that  the  permitting  agency  must 
approve  the  trial  bum  plan  before  the 
facility  conducts  the  trial  bum.  These 
proposed  explicit  requirements  will 
ensure  that  interim  status  facilities 
conduct  trial  bums  in  accordance  with 
approved  plans,  as  do  permitted 
facilities,  and  do  not  perform  the  trial 
bums  before  submitting  their 
applications.  In  another  permitting 
procedural  change,  EPA  proposes  to 
clarify  the  Director's  authority  to  allow 
additional  trial  bums  and  to  deny  a 
permit  to  an  interim  status  unit  if  the 
Director  does  not  believe  that  the  unit 
is  capable  of  meeting  performance 
standards. 
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FIGURE  2 

Proposed  Public  Involvement 
Process  for  the  Trial  Burn 
Period  --  Interim  Status  and 
Permitted  Facilities 
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EPA  is  proposing  a  new 
requirement,  not  addressed 
regulations,  which  pertainslto 
bum  conditions  at  interim 
combustion  facilities.  EPA 
that,  upon  completion  of 
interim  status  facilities  mu;  t 
only  under  conditions  that 
were  demonstrated  to  meet 
performance  standards  of  § 
incinerators)  or  §§  266.104 
265.107  (for  BIFs).  and  onl) 
successftil  trial  bum  data 
to  set  all  applicable  operali 
conditions 

Concerning  public  in 
Agency  is  proposing  additiijn 
participation  opportunities 
combustion  permitting  pro(^s 
requiring  public  notices  at 
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combustion  unit  and  then  conduct  a 
trial  bum. 

a.  Current  trial  bum  procedures  for 
permitted  combustion  facilities.  The 
trial  bum  procedures  for  new 
combustion  units  are  currently  set  forth 
in  §  270.62(b)  for  incinerators,  and 

§  270.66(c)  for  BIFs.  These  regulations 
require  new  hazardous  waste 
incinerators  and  BIFs  to  submit  trial 
burn  plans  with  their  initial  Part  B 
permit  appUcations.  The  actual  trial 
bum  is  conducted  after:  (1)  The  public 
has  reviewed  and  commented  on  the 
permit  application;  (2)  the  permitting 
authority  has  reviewed  and  approved 
the  permit  application;  and  (?)  the 
facility  has  constructed  the  combustion 
unit.  The  permitting  authority  uses  the 
results  of  the  trial  burn  to  determine 
whether  a  facility  can  meet  the 
applicable  performance  standards  and, 
if  it  does,  to  establish  the  final  operating 
conditions  in  the  permit  that  enable  the 
facihty  to  comply  with  those  standards. 

The  facility  or  the  permitting 
authority  must  initiate  changes  to  the 
trial  bum  plan  through  the  permit 
modification  procedures  in  §§  270.41 
through  270.42  (see  Section  B.  Permit 
Modification  Procedures).  The 
permitting  authority  must  approve  any 
modifications  before  the  facility  can 
implement  them.  Where  results  of  a  trial 
bum  show  non-compliance  with 
performance  standards,  a  facility  would 
typically  be  required  to  either:  (1)  revise 
the  trial  burn  plan  to  test  new 
conditions;  or  (2)  submit  a  request  to  the 
permitting  authority  to  modify  the 
permit  to  permanently  exclude  the 
conditions  that  resulted  in  non- 
compliance. Botli  the  permit  review/ 
determination  process  and  the  permit 
modification  process  have  built-in 
opportunities  for  public  involvement, 
including  procedures  for  appealing 
decisions  made  by  the  permitting 
authority. 

b.  Current  trial  burn  procedures  for 
interim.  st-2tus  combustion  facilities.  The 
trial  bum  procedures  for  interim  status 
combustion  units  are  currently  in 

§§  270.62(d)  and  270.66(g).  These 
requirements  are  not  as  detailed  as  the 
requirem.ents  for  new  com.bustion 
facilities,  although  it  is  common 
practice  for  owners/operators  of  interim 
status  facilities  to  follow  many  of  the 
requirements  for  new  facilities.  For 
e.xample,  the  interim  status  regulations 
in  §§  270.62(d)  and  270.66(g)  require 
facilities  to  submit  the  results  of  the  trial 
burn  before  permit  issuance,  but  do  not 
explicitly  state  that  facilities  must 
receive  permitting  agency  approval  of 
the  trial  burn  plan  before  conducting  the 
burn. 
/ 


The  procedures  for  interim  status  and 
new  combustion  facilities  differ  in  other 
areas.  Contrary  to  permitted  facilities, 
interim  status  facilities  do  not  have  a 
permit  during  the  trial  bum  stage;  thus, 
the  permit  modification  procedures  do 
not  apply.  As  a  consequence,  the 
permitting  agency  currently  does  not 
have  the  same  authority  to  regulate  post- 
trial  bum  changes  by  interim  status 
facilities  as  it  does  for  new  combustion 
facilities,  especially  in  the  case  of 
incinerators  [BIFs  are  more  highly 
regulated  under  interim  status). 

Unlike  the  requirements  for  new 
facilities,  there  is  no  opportunity  for 
public  involvement  in  the  permitting 
process  for  interim  status  combustion 
facilities  until  after  the  facility  has 
conducted  the  burn  and  the  permitting 
agency  issues  the  draft  permit. 

EPA  believes  that  many  of  the 
requirements  for  new  combustion 
facilities  are  appropriate  for  interim 
st>itus  facilities;  the  Agency  propofes  to 
change  ihe  regulations  to  apply  some  of 
these  requirements  specifically  to 
interim  status  facilities.  It  is  the 
Agency's  intent,  in  changing  the 
regulations,  to  ensure  protection  of 
human  health  and  the  environment  and 
provide  a  greater  opportunity  for  public 
involvement  in  the  permitting  process. 

4.  Discussion  of  Proposed  Permitting 
Requirements  fur  Trial  Bums 

FPA  is  proposing  to  consolidate  the 
permitting  procedural  requirements  for 
interim  status  combustion  facilities  by 
moving  the  incinerator  and  BIF  interim 
status  permitting  requirements,  found  in 
§tj270.62fd)  and  270.66(g).  to  proposed 
§270.74.  In  addition,  EPA  is  proposing 
to  amend  these  requirements  to  make 
them  more  equivalent  to  the  permitting 
requirements  for  new  combust;-.--:)  unit-;. 
EPA  believes  that  consolidating  the 
permitting  requirements  for  interim 
status  combustion  facilities  and 
distinguishing  them  from  the 
requirements  for  permitted  facilities 
will  simplify  the  interim  status  trial 
burn  process. 

The  consolidation  and  movement  into 
proposed  §  270.74(3)  and  (b)  will  not 
change  tlie  m.ajority  of  the  regulator],' 
language  in  the  existing  provisions. 
However,  EPA  is  proposing  additional 
language  that  will  make  interi.m  status 
permitting  procedures  more  consistent 
with  new  facility  permitting  procedures 
and  expand  the  opportunities  fur  public 
parlicipaiion. 

EPA  is  also  revising  provisions  for 
submitting  data  in  lieu  of  a  trial  burn, 
§270.19  for  incinerators  and  §  270.22 
for  BIFs,  to  reflect  actual  Agency 
practice.  As  currently  written,  this 
waiver,  which  the  permitting  agenrv 
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can  grant  to  cither  permitted  or  interim 
status  units,  could  be  seen  as  relatively 
open-ended;  yet,  in  actual  practice, 
permitting  authorities  have  allowed 
facilities  to  use  the  provisions  only 
under  a  narrow  range  of  circumstances. 
EPA  believes  tliat  granting  the  waiver 
only  under  a  narrow  range  of 
circumstances  is  appropriate  for  the 
reasons  discussed  below  and,  therefore, 
is  proposing  to  revise  this  provision  to 
specifically  restrict  apphcation  to  this 
narrow  range.  This  revision  to  the 
regulatory  language  will  ensure 
consistency  among  permit  writers.  It 
could  also  benefit  facilities  in  the 
following  way.  The  proposed  rule  will 
make  explicit  the  strict  circumstances 
under  which  a  permitting  agency  wdll 
grant  a  waiver.  Once  a  facility  knows 
these  circumstances,  it  will  not  misuse 
its  resources  in  compiling  a  waiver 
request  that  the  permitting  agency  will 
not  grant;  instead,  the  facility  cari  focus 
its  resources  on  developing  a  trial  bum 
plan. 

EPA  is  concerned  that  units 
constructed  at  different  locations  at 
different  times,  or  with  slight  design  or 
operating  differences,  may  not  perform 
in  an  identical  manner.  For  example,  if 
the  locations  are  at  different  aUitudes, 
the  differences  in  atmospheric  pressure 
could  affect  the  performance  of  the 
units.  In  addition,  there  would  likely  be 
different  operators  rurming  the  units  at 
different  locations;  thus,  the  units  may 
not  be  operated  in  an  identical  manner. 

The  Agency  believes  that  the  theory  of 
submitting  data  from  other  units  in  lieu 
of  conducting  a  trial  bum  is  sound; 
however,  sufficient  data  is  not  available 
to  ensure  that  the  theory  could  be 
applied  to  real  world  situations  without 
imposing  strict  limitations.  EPA 
believes  that  most  combustion  units  will 
need  to  conduct  trial  bums  in  order  to 
develop  operating  conditions  that 
ensure  compliance  with  the 
performance  standards. 

To  this  end.  EPA  is  proposing  today 
to  codify  EPA's  current  policy  by 
making  the  following  changes:  (1) 
Replace  "sufficiently  similar"  with 
"virtually  identical";  and  (2)  specify 
that  the  units  must  be  located  at  the 
same  facility.  The  "data  in  lieu  of 
provision,  therefore,  would  not  apply  to 
mobile  treatment  units  when  moved 
from  site  to  site,  since  they  would  not 
be  located  at  the  same  facility. 

a.  Submittal  of  trial  burn  plans  for 
interim  status  facilities.  Today's 
proposed  rule  would  require  interim 
status  hazardous  waste  incinerators 
(proposed  §  270.74(a)(1))  and  BIFs 
(proposed  §  270.74(b))  to  submit  a  trial 
bum  plan  with  their  initial  Part  B 
permit  applications.  EPA  believes  that 


the  tnal  bum  plan  for  interim  status 
facilities  should  be  subject  to  public 
notice  and  available  for  review  with  the 
initial  Part  B  application,  as  it  is  for  new 
facilities  seeking  pemiits.  EPA's 
objective  in  proposing  these  revisions  is 
to  involve  the  public  much  eariier  in  the 
interim  status  facility  permitting  process 
than  current  regidations  require. 

EPA  intends  that  today's  requirements 
regarding  submittal  of  the  trial  bum 
plans  for  interim  status  facilities  will: 
(1)  Specify  the  point  in  the  permit 
process  when  the  facility  submits  the 
trial  bum  plan,  which  will  be  the  same 
point  as  for  new  facilities;  and  (2) 
explicitly  provide  that  interim  status 
facilities  must  conduct  the  burn  in 
accordance  with  an  approved  plan 
Since  EPA  is  proposing  a  specific 
point  for  trial  bum  plan  submittal  in  the 
proposed  rule,  i.e.,  writh  the  Part  B 
application,  the  Agency  is  deleting  the 
current  provisions  that  refer  to  the  trial 
burn  plan  submittal  (§§  270.62(d)  and 
270.66(g)). 

b.  Approval  of  trial  burn  plans  for 
interim  status  facilities.  In 
§  270.74(c)(1).  EPA  is  explicitlv 
requiring  that  any  interim  status 
combustion  facility  that  seeks  a  permit 
must  obtain  the  Director's  approval  of 
the  trial  bum  plan  before  conducting  the 
trial  bum.  EPA  is  also  proposing,  in 
§  270.74(c)(4),  that  the  Director,  after 
approving  a  trial  bum  plan,  must 
specify  a  time  period  during  which  the 
facility  shall  conduct  the  bum.  EPA 
adds  this  latter  requirement  to  ensure 
that  facilities  conduct  trial  bums  in  a 
timely  manner.  The  Agency  believes 
that  requiring  the  permitting  agency's 
approval  of  interim  status  trial  bum 
plans  will  ensure  that  the  facilities 
submit  plans  that  refiect,  and  the 
permitting  authority  reviews  the  plans 
in  the  context  of,  current  EPA  policy 
and  guidance.  EPA  also  believes  thai 
today's  proposed  require.monts  will 
ensure  that,  in  most  cases,  the  bums 
will  supply  adequate  data  and 
information  to  set  permit  operating 
conditions.  This  proposed  requirement 
for  interim  status  facilities  is  equivalent 
to  the  permitting  procedures  for  new 
facilities  seeking  permits. 

It  should  be  noted,  however,  that 
unlike  the  procedures  for  new  facilities, 
approval  of  the  trial  bum  plan  for 
interim  status  facilities  is  on  a  separate 
track  from  the  rest  of  the  permit 
application.  As  mentioned  earlier  in  this 
preamble,  a  new  combustion  facility 
must  receive  a  permit  before  building 
the  combustion  unit  and  conducting  the 
trial  bum.  Review  and  approval  of  trial 
bum  plans  for  these  facilities  is 
concurrent  with  review  and  approval  of 
the  entire  permit  application;  the  trial 


bum  plan  is  just  one  of  many 
components.  However,  for  interim 
status  facilities,  the  permitting  authority 
does  not  issue  the  draft  permit,  or  the 
notice  of  intent  to  deny  the  permit,  until 
after  the  facility  conducts  the  trial  bum 
Since  facilities  must  conduct  the  bum 
in  accordance  with  a  plan  approved  by 
the  pemiitting  agency,  it  is  clear  that  the 
plan  must  be  on  a  separate  apprtjvnl 
track  from  the  rest  of  the  permit 
application.  Furthermore,  interim  status 
facilities  typically  must  revise  their 
permit  applications  to  reflect  the  results 
of  the  bum,  so  that  the  conditions  set  in 
the  permit  can  be  based  on  conditions 
known  to  ensure  compliance  with  the 
performance  standards. 

c.  Notices  of  trial  bums.  In  today's 
proposed  rulemaking,  EPA  is  seeking  to 
expand  opportunities  for  public 
involvement  during  the  trial  burn  phase 
of  the  combustion  permitting  process  for 
both  new  and  interim  status  facilities. 
EPA  requests  comments  on  whether  the 
facility  or  the  permitting  authority 
should  be  responsible  for  publishing  the 
public  notices  discussed  in  the 
following  sections. 

c.l.  Permitted  combustion  facilities. 
EPA  is  proposing,  in  §  270.62(b)(6)  for 
incinerators  and  §  270.66(d)(3)  for  BIFs. 
to  require  the  Director  to  send  a  notice 
of  the  expected  trial  burn  schedule  to  all 
persons  on  the  mailing  list  and  to 
appropriate  units  of  State  and  local 
government.  As  mentioned  previously 
in  the  preamble,  the  trial  bum  plan  is 
available  for  public  review  at  other 
points  in  the  permitting  process  (e.g.,  al 
application  submittal,  at  draft  pemiit 
issuance,  and  at  final  permit 
determination).  Thus.  unUke  the  notice 
ruquirement  for  interim  status  facilities, 
explained  in  the  section  below,  the 
notice  of  the  trial  bum  schedule  for 
permitted  facilities  does  not  refer  to  the 
trial  burn  plan. 

EPA  recognizes  that,  in  a  limited 
number  of  situations,  circumstances 
beyond  the  control  of  the  facility  or  the 
permitting  authority  could  delay  a  trial 
burn.  It  is  not  EPA's  intent,  in  these 
limited  situations,  to  require  an 
additional  notice  with  a  revised  bum 
schedule. 

The  notice  must  contain  the  following 
information,  specified  in  §§270.62fb)(6) 
or  270.66(d)(3):  (1)  Name  and  telephone 
number  of  the  facility's  contact  person: 
(2)  name  and  telephone  number  of  the 
permitting  authority's  contact  office:  (3) 
location  where  the  approved  trial  bum 
plan  and  any  supporting  documents  are 
available  for  review;  and,  (4)  the 
expected  time  period  during  which  the 
facility  is  scheduled  to  conduct  the  trial 
bum.  Including  this  information  in  the 
notice  enables  members  of  the  publir  to 
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Including  this  information  in  the  notice 
enables  the  public  to  speak  with  a 
person  who  is  knowledgeable  about  the 
trial  bum  plan,  receive  or  review 
additional  information,  and  learn  of  an 
imminent  trial  bum  in  their  community. 

As  stated  earlier,  interim  status 
facilities  will  conduct  the  trial  bum 
prior  to  permit  issuance,  as  required  by 
current  regulations.  Although  the  public 
will  have  an  opportunity  to  review  the 
trial  bum  plan,  since  it  must  be 
submitted  with  the  initial  Part  B 
application,  in  accordance  with  today's 
proposed  requirements  in  §  270.74(a)  or 
(b),  a  significant  amoimt  of  time  may 
elapse  before  the  Director  approves  the 
plan  and  announces  the  facility's 
expected  schedule  for  the  bum.  EPA 
believes  that  it  is  important  to  inform 
the  public  of  the  Director's  proposed 
approval  of  the  trial  burn  plan,  separate 
from  the  rest  of  the  Part  B  permit 
application,  and  the  anticipated  time 
period  for  conducting  the  bum.  Again, 
this  is  consistent  with  the  Draft 
Combustion  Strategy  goal  of  promoting 
public  involvement  in  the  trial  bum 
stage. 

d.  Post-trial  burn  period  at  interim 
status  combustion  facilities.  In  today's 
mle,  EPA  is  proposing  that  interim 
status  combustion  facilities  be  subject  to 
the  performance  standards  of  §  264.343, 
for  incinerators,  or  §§  266.104  through 
266.107,  for  BIFs,  upon  completion  of 
the  trial  burn.  During  the  post-trial  bum 
period,  interim  status  facilities  must 
operate  only  under  conditions  that 
passed  and  were  demonstrated  to  meet 
these  performance  standards,  and  only 
if  the  successful  trial  burn  data  is 
sufficient  to  set  all  applicable  operating 
conditions.  EPA  has  provided 
information,  in  its  June  1994  Guidance 
on  Trial  Burn  Failures,  for  determining 
whether  conditions  resulted  in  non- 
compliance and  under  what 
circumstances  successful  data  from  the 
trial  bum  is  sufficient  to  set  all 
applicable  operating  conditions. 

This  proposal  is  more  stringent  than 
current  regulations  and  practices. 
Currently,  no  regulations  provide  for 
setting  post-trial  bum  conditions  at 
interim  status  facilities.  EPA  believes 
that  these  proposed  regulations  will  give 
the  permitting  agency  the  direct 
authority  it  needs  to  restrict  these 
interim  status  facilities'  operations  to 
ensure  that  they  are  in  compliance  with 
the  basic  performance  standards 
applicable  to  permitted  facilities  during 
the  post-trial  burn  period.  Establishing 
these  requirements  will  ensure  that 
interim  status  combustion  facilities  are 
operating  in  a  manner  that  is  protective 
of  human  health  and  the  environment 
during  the  post-trial  burn  period. 


This  proposed  requirement  for 
interim  status  facilities  is  consistent 
with  the  post-trial  bum  requirements  for 
permitted  facilities.  It  is  also  consistent 
wi\h  EPA's  draft  model  permit 
(September  1988),  which  has  wording 
for  the  permitting  agency  to  incorporate 
into  combustion  permits  regarding 
temporary  restriction  of  operating 
conditions  following  the  trial  bum. 

Today's  proposed  mle  supports  and 
builds  upon  the  language  contained  in 
the  draft  model  permit.  EPA  is 
proposing  that  if  the  trial  bum  data  for 
an  interim  status  combustion  facility 
show  non-compliance  with  any  set  of 
the  performance  standards,  then  the 
facility  will  be  required  to  (1) 
immediately  cease  operating  imder  the 
condition(s)  that  resulted  in  non- 
compliance and  (2)  notify  the  Director. 
The  facility  may  only  continue 
operating  if  there  are  enough  successful 
data  from  the  trial  bum  to  set  all 
applicable  operating  conditions,  and  the 
facility  is  able  to  modify  its  design  and/ 
or  limit  its  operating  conditions  to 
operate  within  the  performance 
standards. 

For  example,  one  component  in 
establishing  a  complete  set  of  operating 
conditions  is  determining  a  maximum 
and  a  minimum  combustion 
temperature.  A  maximum  temperature 
is  important  for  the  metals  volatilization 
standard;  a  minimum  temperature  is 
important  for  the  destmction  and 
removal  efficiency  (DRE)  standard.  For 
the  sake  of  simplicity,  this  example 
assumes  that  the  facility  tested  under 
only  two  temperature  conditions,  a  high 
and  low  temperature,  and  that  all  other 
variables  remained  constant.  By  setting 
minimum  and  maximum  temperature 
limits,  the  test  bum  can  establish  an 
operating  "envelope,"  in  other  words,  a 
range  of  temperatures  within  which  the 
facility  can  operate  safely  in  Ci-nipliance 
with  the  performance  standards.  If  the 
trial  bum  results  show  that  the  high 
temperature  was  successful,  but  that  the 
low  temperature  was  not  sufficient  to 
meet  performance  requirements,  then 
there  may  not  be  enough  successful  data 
to  set  all  applicable  operating 
conditions.  In  this  example,  the  facility 
would  be  required  to  stop  operating. 

On  the  other  hand,  following  up  on 
the  above  example,  a  facility  may  want 
to  run  tests  over  a  range  of  temperatures 
in  order  to  avoid  shutdown.  By  mnning 
multiple  temperature  tests,  the  facility 
could  attempt  more  conservative  tests, 
as  well  as  tests  that  would  push  the 
combustion  unit's  operating  envelope. 
For  instance,  a  facility  may  plan  to 
conduct  multiple  tests  to  establish  its 
minimum  operating  temperature.  Thus, 
a  facility  may  choose  to  test  at  two 


temperatures,  e.g.,  low  and  medium.  If 
the  trial  burn  results  show  thai  the  low 
temperature  could  not  meet  the 
performance  standards,  but  the  medium 
temperature  did,  then  enough  successful 
ddta  would  exist  to  set  all  applicable 
operating  conditions.  In  this  scenario, 
the  facility  would  restrict  its  operations 
to  bum  betv.een  the  medium  and  the 
high  temperature  during  the  post-trial 
bum  period  and,  thus,  would  continue 
operating  within  the  performance 
standards. 

EPA  intends  for  the  facility  to  be 
responsible  for  restricting  its  operations 
if  any  of  the  trial  bum  data  show  non- 
compliance with  performance 
standards.  If  the  facility  wishes  to 
continue  operating  under  restrit:ted 
conditions  during  the  post-trial  bum 
period,  it  must  provide  to  the  Director 
a  description'of  the  conditions  under 
v.hich  it  is  operating,  and  a  preliminary 
explanation  of  how  the  conditions  were 
detennincd  to  be  sufficient  to  ensure 
that  the  unit  functions  within  the 
performance  standards.  EPA  is 
proposing  to  require  facilities  to  submit 
this  information  with  the  trial  bum 
r>^suits.  As  currently  required  in 
§§  270.62(bj;7)  and  (8)  for  incinerators, 
and  270.e5((i)(3)  and  (4)  for  B!Fs, 
facilities  must  submit  the  results  of  the 
trial  burn  and  any  data  from  the  trial 
bum  within  'JO  days  of  conducting  die 
burn.  As  part  of  the  proposed 
consolidation  of  the  permitting 
procedural  requirements  for  interim 
status  combustion  facilities,  EPA  has 
fa!so  reiterated  this  requirement  by 
incorporating  it,  by  reference,  into 
^270.7^c){?>]. 

EPA  is  proposing,  in  §  270.74(c)(6).  to 
j:ive  the  Dir«:ctor  the  discretion  to 
further  re.strict  operating  conditions 
during  the  po.st-frial  bum  period-to 
ensure  that  thn  unit  is  operated  within 
tha  perfonriancG  standards.  The  Director 
uili  make  a  determination  on  the  need 
for  further  ra<:tricfions  after  reviewing 
th€:  trial  bu.-n  data  and  the  preliminary 
explpn.:iticn  "submitted  by  the  facility  ' 
within.  <  0  dnys  of  the  trial  burn.  The 
Direct;^:  v  ill  inform  the  facility,  in 
uTitirg.  of  any  operational  restrictions 
that  he  or  she  is  imposing  on  the  facility 
beyord  thos^'  listed  by  the  facility  in  its' 
preliminary  explanation. 

e.  Addit;:r>al  trial  burns.  The  existing 
permit  modification  procedures 
(§  270.42)  contain  provisions  to  address 
additional  trial  bums  at  permitted 
combustion  facilities.  As  mentioned 
previously,  public  involvement 
opportunities  are  built  into  the  permit 
modification  procedures.  The 
procedures  require  the  permitting 
authority  lo  notify  the  public  when  any 
change  is  nicide  to  the  existing  permit 


through  these  procedures.  Since  the 
permit  modification  procedures  do  not 
apply  to  interim  status  facilities,  EPA  is 
proposing,  in  §  270.74(c)(7),  to  specify 
requirements  for  additional  trial  bums 
at  interim  status  combustion  facilities. 
As  discussed  in  the  previous  section,  if 
any  results  of  a  trial  bum  at  an  interim 
status  combustion  facility  show  non- 
compliance with  any  set  of  the 
performance  standards,  the  facility  must 
restrict  its  post-trial  bum  operations  to 
conditions  that  passed  and 
demonstrated  compliance  with 
performance  standards.  At  this  point, 
there  are  two  potential  courses  of  action 
a  facility  may  follow.  On  one  hand,  the 
facility  may  choose  to  revise  its  Part  B 
application  to  exclude  those  conditions. 
A  facility  that  opts  for  this  course  of 
action  is,  in  essence,  choosing  not  to 
pursue  those  conditions  in  its  final 
permit.  For  example,  if  the  facility  failed 
conditions  relating  to  burning  of 
aqueous  w-^sies,  it  may  decide  to  restrict 
its  long-term  operations  by  handling 
only  non-aqueous  wastes;  the  facility 
would  then  reflect  that  decision  in  its 
permit  application. 

Alternatively,  a  facility  may  choose  to 
revise  its  trial  bum  plan  to  address  the 
reasons  for  the  failure  and  then  conduct 
an  additiond]  burn  under  improved 
design  or  operating  conditions.  EPA 
believes  th«t  the  majority  of  facilities 
that  fail  trill  burn  conditionfs)  will 
choose  this  latter  course  of  action  in 
order  to  establish  permit  conditions  that 
meet  their  needs  for  long-term 
operation. 

EPA  believes  that  there  may  be  a 
misconception  that  permitting 
authorities  allow  facilities  to  run  the 
same  conditions  over  and  over  again 
without  making  any  changes.  The 
Agency  would  like  to  remove  any 
confusion  over  its  policy  regarding 
perfomiance  of  additional  trial  bums 
when  a  test  condition  fails.  It  is 
importak-.t  first  to  recognize  that  a 
facility  spends  a  considerable  amount  of 
time  and  resources  on  the  trial  bum, 
and  intends  to  pass  the  first  ti,:ie.  An 
informal  poll  of  EPA  Regions  showed 
that  only  a  dozen  additional  trial  bums 
for  incinerators  have  occurred  to  date. 

Furthermore,  EPA  has  clarified,  in  its 
Guidance  on  Trial  Burn  Failures  (June 
1994),  the  circumstances  under  which 
facilities  would  be  allowed  to  nin 
additional  trial  bums.  According  to  this 
guidance,  facilities  may  submit  a 
request  to  conduct  an  additional  trial 
bum  to  the  Director.  As  part  of  this 
request,  the  facility  should  demonstrate 
that  it  has  investigated  the  reasons  for 
the  failure  and  describe  planned 
substantive  changes  to  its  process.  A 
facility  should  not  be  allowed  to  retest 


under  the  same  design  and  operatipg 
conditions  at  which  it  failed.' The 
facility  should  demonstrate  in  a  revised 
trial  bum  plan  that  the  changes  to  its 
design  and/or  operations  are  sufficient 
to  prevent  failure  from  reoccurring.  The 
Director  reviews,  and  either  approves  or 
denies,  the  request.  The  Director  should 
not  approve  an  additional  trial  bum 
unless  the  facility  has  demonstrated 
satisfactorily  that  the  changes  proposed 
in  the  revised  trial  burn  plan  are  likely 
to  meet  the  performance  standards 

As  indicated  in  the  trial  burn 
guidance,  existing  EPA  poUcy  alions  for 
facilities  to  conduct  additional  trial 
burns.  Current  regulati.-ns,  on  the  other 
hand,  do  not  specifically  address 
permitting  procedures  for  interim  status 
combustion  facilities  for  the  limited 
number  of  situations  when  facilities 
would  request  additinrial  burns.  Today  s 
propose-!  rule  establishes  procedures  for 
these  situations  and  ^luilds  upon  EPA's 
current  policy  by  int  orporating  the 
circumstances  describ'.id  in  guidance 
into  proposed  regulsfnry  language 

Under  proposed  §  27C.74(c)(7). 
interim  status  comhusrion  facilities  mp.y 
request  an  additions!  trial  bum. 
According  to  the  proposed  section,  the 
facihty's  request  for  sn  additional  trial 
burn  must  contain  an  explanation  cf  the 
reasons  for  the  previous  trial  bum 
failure,  as  well  as  a  revised  trial  hum 
plan  that  has  substantive  chang(!s  to 
address  the  reasons  for  the  previous 
failure.  EPA  encourag'^^s  facilities  that 
pursue  this  option  to  filfiil  the  above 
requirement  by  expancing  the 
preUminary  explanation  that  they  are 
required  to  provide  in  order  to  continue 
operating  during  the  post-trial  burn 
period  (as  discussed  in  the  previous 
section).  The  Agency  believes  that  these 
provisions,  along  wi»h  th?  require/nenf 
that  the  permitting  sgci.cy  approve  trial 
hum  plans  before  the  fucilify  conducts 
the  burn,  will  help  ens.xre  thai  facilities 
conduct  trial  bums  pfoperiy  and  the 
public  is  informed  throughout  the 
process. 

EPA  believes  it  is  important  lo  inform 
the  public  when  the  permilling 
authority  anticipates  an  add.iional  trial 
burn.  Thus,  in  proposed  §  270.74(c)(7), 
the  mle  will  require  the  Director  lo 
inform  the  people  on  the  mailing  list 
and  appropriate  units  of  State  and  local 
govenunent  once  he  or  she  has  re\  lewed 
the  revised  trial  bum  plan  and  has 
tentatively  decided  to  approve  it.  This 
notice  will  provide  the  public  with  an 
opportunity  to  review  the  revised  plan, 
and  see  the  rationale  for  the  addiiiona) 
burn.  EP.A  wants  the  pubUc  to  be  aware 
of  the  reasons  why  the  facility  believes 
the  additional  nm  wrill  be  successful. 
The  Director's  decision  to  approve  a" 
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revised  trial  bum  plan  is  i  lot  subject  to 
administrative  appeal. 

/.  Denial  of  permit  appi  cation  after 
the  trial  burn.  There  may  )e  occasions 
when  a  combustion  facility  cannot 
demonstrate  compliance  \  nth  the 
performance  standards  thi  ough  the  trial 
burn,  or  has  not  demonstr  ited  to  the 
Director  that  an  additiona  burn  is  likely 
to  address  the  causes  of  the  previous 
failure.  In  the  case  of  pern  itted 
facilities,  the  Director  maj  choose  to 
terminate  the  permit.  Exis  ing 
regulations  in  §  270.43  pre  vide  the 
Director  with  the  authorit]  to  terminate 
a  permit  for  cause,  followi  ig  procedures 
set  forth  in  part  124. 

EPA  would  like  to  provi  de  similarly 
clear  authority  to  the  Dire<  tor  in  the 
case  of  interim  status  com'  lustion 
facilities.  Existing  regulations  in 
§  270.29  provide  the  Direc  or  with 
authority  to  deny  a  permit  application, 
pursuant  to  procedures  in  Dart  124.  In 
order  to  clarify  the  applica  jility  of  this 
provision  to  trial  bum  faih  re  situations. 
EPA  is  proposing,  in  §  270  74(c)(8).  to 
provide  specific  authority  or  the 
Director  to  deny  a  permit,  )ursuant  to 
procedures  in  part  124,  for  an  interim 
status  combustion  facility,  based  on  the 
facility's  inability  to  demo:  istrate 
compliance  with  the  perfoi  mance 
standards.  It  is  not  EPA's  ii  itent.  in 
providing  this  authority,  tc 
the  Director  would  deny  a 
automatically  if  the  facility 
the  trial  burn  plan  conditio  ns.  Every 
facility,  permitted  and  intepm  status 
alike,  will  have  the  option 
and  proving  that  it  can  me^t  the 
requirements  for  an  additic  nal  bum. 

In  keeping  with  EPA's  gc  al  of 
involving  the  public  at  key 
permit  process,  EPA  wouk 
reiterate  that  the  current  pr  icedures  for 
permit  denial,  set  forth  in  part  124, 
include  requirements  for  th  e  permitting 
authority  to  notify  to  the  pi  blic  of  intent 
to  deny  the  permit  applicat  ( 

IV.  Solicitation  of  Commen  Is 
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EPA  is  soliciting  commei  ts 
number  of  items  in  today's 
rule.  The  following  is  a  list 
on  which  EPA  solicits  com 
preamble.  Detailed  discusstons 
of  the  items  can  be  found  ir 
sections  of  the  preamble, 
referencing  these  sections, 
briefly  summarized  below. 


in 


F(r 


A.  Expanded  Public  Partici^  nation 

1.  Equitable  Public  Participation 

EPA  is  asking  for  commeits,  in 
section  4. a:  Equitable  Public 
Participation,  on  how  the  re  quirements 
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proposed  in  §  124.30  could  be 
implemented. 

2.  Environmental  Justice 

EPA  is  soliciting  comments,  in  section 
4.a.l:  Agency  activities  dealing  with 
environmental  justice,  on  several  items 
relating  to  environmental  justice.  For 
instance,  EPA  is  interested  in  receiving 
comments  on  ways  to  incorporate 
environmental  justice  concems  into  the 
RCRA  public  participation  process.  EPA 
is  also  requesting  comments  on  the  need 
for  additional  mlemaking  or  policy 
guidance  for  incorporating 
environmental  justice  into  certain 
aspects  of  the  RCRA  permitting 
program,  such  as  corrective  action.  The 
Agency  is  also  interested  in  receiving 
comments  on  suggested  methodologies 
and  procedures  for  undertaking  analysis 
of  "cumulative  risk"  and  "cumulative 
effects"  associated  with  human 
exposure  to  multiple  sources  of 
pollution.  Finally,  EPA  is  soliciting 
comments  on  some  of  the 
recommendations  developed  by  the 
OSWER  Environmental  Justice  task 
force,  discussed  in  section  4.a.l. 

3.  Pre-.Application  Meeting — 
Applicabihty 

EPA  is  soliciting  comments  on  the 
applicability  of  the  pre-application 
meeting  requirements  in  two  sections. 
In  section  4.b:  Applicability  of  Pre- 
application  Meeting,  EPA  is  requesting 
comments  on  whether  the  pre- 
application  meeting  should  apply  to 
permit  renewal  applications.  In  section 
5.b:  Requirements  for  the  Pre- 
application  Meeting,  EPA  is  requesting 
comment  on  whether  the  requirements 
should  apply  to  all  facilities  or  only  to 
certain  groups  (e.g.,  incinerators, 
commercial  facilities).  EPA  is  also 
requesting  comments  on  whether  the 
permitting  authority  should  attend  the 
pre-application  meeting. 

4.  Pre-.A.pplication  Meeting — Possible 
Alternative 

In  section  4.b:  Applicability  of  Pre- 
application  Meeting,  EPA  is  requesting 
comments  on  whether  a  State's  public 
participation  meeting  for  siting  a  facility 
should  be  an  allowable  substitute  for 
today's  proposed  pre-application 
meeting. 

5.  Pre-application  Meeting  Notice 
Requirements 

As  discussed  in  section  S.b.l: 
Providing  Notice  of  the  Pre-application 
Meeting,  EPA  would  like  comments  on 
whether  these  expanded  notice 
requirements  should  apply  to  other 
notices  during  the  RCRA  permitting 
process.  EPA  also  requests  comments  on 


how  to  implement  the  alternative  notice 
provision  in  the  regulations  without 
prescribing  a  specific  formula  or 
approach  that  may  not  be  appropriate  in 
all  circumstances. 

6.  Public  Notice  at  Permit  Application — 
Applicabihty 

EPA  is  requesting  comments  in 
section  4.c;  Applicabihty  of  Public 
Notice  at  Permit  Application  on 
whether  today's  proposed  requirements 
should  also  apply  to  post -closure 
permits. 

7.  Public  Notice  at  Permit  Application — 
Responsibility 

In  section  5.c:  Requirement  for  Public 
Notice  at  Permit  Application,  EPA  is 
requesting  comments  on  whether  the 
permitting  authority  or  the  facility 
should  be  responsible  for  providing  the 
public  notice  at  appHcation  submittal. 

8.  Information  Repository 

EPA  is  requesting  comments  on  the 
proposed  information  repository 
requirements  described  in  section  5.d: 
Requirement  for  an  Information 
Repositor)'.  For  example,  at  what  time 
during  the  permitting  process  would  it 
be  useful  to  have  the  repository  be 
maintained  or  terminated?  Should  the 
repository  be  limited  to  certain  types  of 
facilities?  What  specific  documents 
would  the  public  like  to  see  in  the 
repository? 

B.  Requirements  Regarding  the  Trial 
Burn 

1.  Notices  of  Trial  Burns 

In  section  4.c:  Notices  of  Trial  Burns, 
EPA  is  requesting  comments  on  whether 
the  permitting  authority  or  the  facility 
should  be  responsible  for  providing 
public  notices  during  the  trial  burn 
stage.  EPA  is  also  requesting  comments, 
in  section  5.C.2:  Interim  Status 
Combustion  Facilities,  on  whether  the 
Agency  should  establish  a  comment 
period  for  interim  status  facilities  prior 
to  approving  the  trial  burn  plan,  in  view 
of  the  fact  that,  for  permitted  facilities, 
the  public  has  an  opportunity  to 
comment  on  a  draft  trial  bum  plan  as 
part  of  the  draft  permit  process. 

C.  Cost  Estimates 

In  section  VI.  Regulatory  Impact 
Analysis  Pursuant  to  Executive  Order 
12866,  EPA  is  asking  for  comments  on 
the  data  and  methodologies  used  to 
derive  the  cost  estimates  associated  with 
this  proposed  mie. 

EPA  intends  to  consider  all  comments 
on  these,  and  any  additional,  items 
before  drafting  a  final  rule. 


V.  Stale  Auihorily 

A.  Applicability  of  Ruhf 
Slates 
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Under  section  3006  cf  RCRA ,  EPA 
may  authorize  qualified  states  to 
cdmjnister  and  enforce  the  RCR.A 
program  within  the  5!ate  (?ee  40  CFR 
part  2"!  for  the  standards  and 
jequirement.«.  fo:  authoDzation) 
FoL'ovving  authonzation,  EPA  ff  fains 
^nforce.Tse.nJ  axilhoritv  Lr/d?r  settions 
3008,  7003,  and  3013  of  RCR.^,  b!though 
authorized  states  have  pri.Tiary 
enforcement  responsibiJity. 

Prior  to  enactmenl  o5  the  Kazarcous 
and  Solid  Waste  Amendinents  IHSWA) 
of  1984.  a  slate  with  Unci  RCR.A 
auihorizstion  ad.'n;nis;ered  j!s 
hazardous  waste  program  entirely  in 
heu  of  the  (ederh)  prog.'-airi.  Th*-  feders) 
.Tequjrements  no  longer  applied  in  the 
eulborized  s'ste,  and  EPA  could  not 
jssue  permits  fo;  any  facihties  in  that 
^:Ja:e,  since  only  the  state  was 
duthnrized  to  issue  RCR-^  penriits 
When  new.  more  stringeni  federal 
requireinents  were  p;o;r-u;g3ted  or 
enacted,  the  state  was  ob'igeted  (o  ensct 
equivalent  authority  within  specified 
timefremes.  However,  the  new  federa) 
jequirements  did  not  take  effect  in  an 
authorized  state  until  the  state  adopted 
the  require>nents  as  state  law. 

In  contrast.  HSWA  amended  RCRA  to 
add  section  3006.'g)  (42  US  C  6926{g)). 
Under  section  3006!g).  new 
requirements  and  prohibitions  >mposed 
under  HSWA  authoriry  take  effect  in 
authorized  states  at  the  same  time  that 
they  take  e.<"fecl  in  nonauthorized  states 
EPA  IS  directed  by  statute  to  >mplen-j'^nt 
those  requirements  and  prohibitions  in 
authorized  states,  including  the 
issuance  of  permits,  until  the  stste  is 
granted  aulhorization  to  do  so.  While 
states  roust  still  adopt  HSWA-related 
provisions  as  state  Jaw  to  retain  final 
authorization,  the  HSWA  requirements 
me  implemented  by  EPA  in  authorized 
stales  in  the  interim. 

Today's  proposal  is  promulgated 
pursuant  to  pre-HSWA  authority.  These 
provisions,  therefore,  \vould  become 
effective  as  RCR.A  requirements  in  states 
with  final  authorization  once  the  state 
has  amended  its  regulations  and  the 
amended  regulations  are  authorized  by 
EPA.  However.  EPA  would  likefo 
encourage  States  fo  adopt  the  changes 
proposed  today  expeditiously,  and 
implement  them  as  part  of  their  own 
programs  as  rapidly  as  possible. 

B  Effect  on  State  Authorizations 

The  pro\  isions  of  this  rule  are 
proposed  under  pre-HSWA  authority. 
This  section  discusses  the  implications 
of  the  pre-HSWA  authority  on  EPAs 


and  the  states"  implementation  and  the 
schedule  for  state  adoption  of  these  new 
requirements. 

1  Pre-HSWA  Provisions 

a.  Part  270—Hoza.-6o>:s  IVcsr- 
Permiitins  The  provisions  of  today  s 
proposal  Oiat  would  affect  the 
permitting  and  permit  modificstion 
procedures  for  combustion  units  (BlFs 
and  incinerators)  are  proposed  under 
pre-HSWA  authority  These  provisions 
include  revised  ^^270.22|a)  and 
270.19(d)  which  cJarif-/  allowable 
circumstances  for  usmg  the  'data  in  htii 
of  trial  bums"  in  connection  wi:h 
pem-ijtt:ng  combusiion  units:  proposed 
«;27Q.74,&)-,d  revisions  to  §§270.62  and 
270  66  for  permitted  units,  which  'Jtoxiid 
add  new  procedures  for  pubi'ic 
involvement  in  the  tna!  bum  planning 
isnd  t.rial  bum  phases  for  both  permitted 
and  inte.rim  status  combustion  f£;cilities. 
make  interim  status  procedures  more 
equivalent  to  permit'.ed.  and  require 
>.nterim  status  facilities  Jo  comply  with 
performance  standards  during  the  post- 
trial  burn  period.  In  addition,  the" 
proposed  amendments  !o  the  pem^.it 
niodificatjon  provisions  of  §270  42  (to 
distingui,sh  further  between  the 
shakedown  and  trial  bum  phases  when 
modifying  permitted  combustion  units) 
are  also  based  on  p;c-HSWA  provisions. 
These  provisions  of  the  proposal,  since 
they  are  based  on  pre-HSWA  authority, 
will  apply  immediately  only  >n  those 
states  that  do  not  have  RCR^A 
authorization.  In  authorized  states,  the<e 
requirements  will  not  apply  until  the 
states  revise  their  programs  to  adopt 
requirements  under  state  law  that  are  at 
least  as  stringent  and  have  these  new 
.requirements  approved  by  EPA. 

b.  Part  124— Public  Pcrttcipot^on 
Requirements.  EPA  desires  to  provide 
for,  encourage  and  assist  public 
participation.  This  proposed  rule  would 
establish  procedures  to  promote  better 
and  more  timely  information  sharing 
between  the  public,  the  state.  EPA,  and 
the  facility  applicant.  The  following  is 
required  under  the  part  124  regulations 
lo  comply  with  new  pubhc  participation 
requirements:  A  pre-application 
meeting,  a  notice  of  application,  and  an 
information  repository.  However,  these 
provisions,  since  they  are  based  on  pre- 
HSWA  authority,  will  apply 
immediately  only  in  those  states  that  do 
not  have  RCRA  authorization.  In 
authorized  states,  these  requirements 
will  not  apply  until  the  states  revise 
their  programs  to  adopt  requirements 
under  state  law  that  are  at  least  as 
stringent  and  have  these  new 
requi.remenfs  approved  by  EPA. 


2  ProceduTf  s  AppJici^ble  to  Pre-HSWA 
Provisions 

40  CFF  271  21|e)  refjmres  that  ^^a1^s 
that  have  final  authorization  must 
modify  thf  »t  programs  to  reflect  federal 
progTcr,*  t  hr.nges  and  r.iust  subsequently 
»^ubmit  the  modifications  to  EPA  5'c  j 
approval  The  deadlinf-S'  for  s'aU 
modificatiijns  are  set  oli  in 
^271.21leii2),  and  depend  upon  t.'-.f 
date  of  promulgation  of  final  rulef  by 
EPA.  annoiincing  the  program  chanp<^f 
For  example,  if  a  final  regulation  fosed 
r.n  this  proposal  is  promjlgaled  hy  EPA 
before  lure  30,,1995,  the  dead!;.-,^  ty 
which  the  slat  A  mu5.t  modify  lh*:j 
programs  to  adopt  liiF  lepuJalion  would 
^-e  July  1.  1996  (or  July  1.  1997  jf  s  <ta1e 
statutury  e±ange  is  rieeded).  Thrsf 
deadlines  can  be  ex'ej.ded  in  cerinvrj 
cas*>s  (see  40  CFR  271  2lSe)(33)  C'rr  ^ 
f.PA  approves  the  modificaliont.  tt^ 
state  requ/remenf  £  become  RCR,A 
sobt jtle  C  requiren^f nts 

States  wtth  authorised  RCPJ^ 
prop-ams  yr:ay  already  have 
requireme-^ts  similar  to  those  p;-:  >.(  fed 
today.  These  state  ref  cJeiions  havF  tjcI 
been  assessed  against  ';  lal  fedeiHi] 
regulations  to  deterini.-e  whether  t.^.i  y 
Tneet  the  tests  for  authorization.  Th.Jt-. 
similar  p:o\  isions  of  s^s'e  law  are  ricl 
considered  to  be  authc/ized  RCRA 
requirements  until  th  .  ^re  siibmitltHi  to 
EPA  and  evoiuated  aea.nsl  final  EPA 
regulators  Of  course  urates  may 
continue  to  administer  a.'jd  enforc".  5he;j 
existing  sts/fderds  as  b  mattei  of  «ic'r 
iaw. 

Slates  that  submit  their  officii) 
applica'/Oii'  for  fire)  o.ithorizoiicri  lest 
i.ban  12  manths  after  the  effective  dote 
of  final  standards  are  not  required  lo 
include  standards  that  ere  at  leasl  a« 
siringenl  as  these  standards  in  Iheu 
apphcatiun.  However  states  thai  Fubr-ijl 
final  applications  fc;  iirtal  authojiziition 
12  months  or  more  atej  the  effective 
date  of  the  final  standards  must  irn  ?udc 
standards  that  are  at  ;eist  as  slrir-penl  as 
these  sfanderds  in  their  applicatjor.s^  40 
CFR  271.3  sets  forth  the  requirements 
thai  slates  .must  meet  when  subm/ttinp 
final  autho.rizalion  applications. 
Because  the  proposed  public 
participation  requirements  in  §27{;  74 
represent  a  significant  upgrade  lo  the 
combustion  unil  permittjng  process. 
EPA  strongly  encoura.tes  States  th.ii 
have  not  yd  adopted  the  BIF  rule  (56  FR 
7134,  February  21, 1991)  to  adopt  'hese 
new  pubhc  participation  procediires 
concurrently  with  the.r  B)F  rules.  r.jlhn 
than  deferring  their  adoption  to  the 
much  later  deadline  that  would  apply 
under  the  Cluster  Rule  to  this  new 
regulation.  M  should  be  noted  that  /■> 
siluafions  where  EP.A  retains  pern„y.:y.g 
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authority  for  BIFs  (because 
not  yet  received  authorizat 
EPA  may  implement  both 
and  public  involvement 
'  described  in  today's  pr 
this  joint  permitting  situat 
would  be  the  responsible  / 
BIF  permitting  requiremen 
unauthorized  States  that 
authorized  to  issue  BIF  pe 

EPA  believes  that  the  ov 
this  proposed  regulation  w 
the  stringency  of  the  RCRA 
processes.  Therefore,  all  a 
Slates  will  be  obligated  to 
programs  to  adopt  these  ro( 
when  they  are  finalized  by 
their  existing  state  progra 
are  deemed  by  EPA  to  be  e 
effect.  For  those  states  vvhi 
obligated  to  modifv'  their 
adopt  these  requirements 
finalized  by  EPA.  §271. 21( 
for  state  modifications  will 
accordingly. 

In  developing  today  s  pr( 
regulations.  EPA  '.vas  seusi 
impacts  on  existing  State  p 
proposed  requirements  ma 
as  performance  objectives 
wants  States  to  meet.  It  is 
intent  to  restrict  States  fror 
similar  activities  that  accor  i 
same  objectives.  Therefore, 
allow  latitude  aud  room  fo 
interpretation  when  review  i 
modifications  for  adopting 
regulations. 

V'l.  Regulatory  Impact  Am 
pursuant  to  Executive  Ord 

Under  Executive  Order  1 
51735,  October  4. 199.3)  xhf 
must  determine  whether  a 
action  is  "significant"  and 
subject  to  review  by  the  Of 
Management  and  Budget 
the  requirements  of  the  Ex 
which  include  assessing  th 
bonefits  anticipated  as  a  re< 
proposed  regulatory  action 
defines  "significant  regulat 
as  one  that  is  likely  to  rcsu 
that  may:  (1)  Have  an  ann 
the  €?t:onomy  of  SlOO  milli 
adversely  affect  in  a  materi 
ecxinomy.  a  sector  of  the  ec 
productivity,  competition, 
environment,  public  health 
State.  locaL  or  tribal  goven 
communities;  (2)  create  ser 
inconsistency  or  otherwise 
with  an  action  taken  or  pi 
another  agency;  (3)  materia 
budgetary  impact  of  entitle 
grants,  user  fees,  or  loan  . 
rights  and  obligations  of  rei 
thereof,  or  (4)  raise  novel 
issues  arising  out  of  legal  n 
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President's  priorities,  or  theprinciples 
set  forth  in  the  E.xecutive  Order.  • 

OMB  has  determined  this  is  a 
significant  rule  under  Executive  Order 
12866.  Pursuant  to  the  terms  of 
Executive  Order  12866,  this  section  of 
the  preamble  summarizes  the  potential 
economic  impacts  of  the  proposed 
RCR,^  Expanded  Public  Participation 
and  Revisions  to  Combustion  Permitting 
Procedures  rule. 

Based  upon  the  economic  impact 
analysis  for  today's  proposed  rule,  the 
Agency's  best  estimate  is  that  the 
requirements  regarding  expanded  public 
participation  before  and  during  permit 
application  would  result  in  an 
incremental  national  annual  cost  of 
5130,000  to  $380,000. 

In  addition,  the  annualized 
incremental  national  cost  of  the 
permitting  requirements  in  today  s 
proposed  rule  is  estimated  to  be 
between  SO  to  $520,000.  EPA  expects 
that  much  of  the  effect  of  the  permitting 
provisions  in  today's  proposed  rule  will 
be  to  clarify  and  codify  current  practice. 

Based  upon  the  economic  impact 
analysis  for  today's  proposed  rule,  the 
Agency's  best  estimate  is  that  the 
requirements  of  today's  proposed  rule 
would  result  in  an  incremental  national 
annual  cost  of  $130,000  to  $900,000. 

A  complete  discussion  of  the 
economic  impact  analysis  is  available  in 
the  regulatory  docket  for  today's 
proposed  rule  in  a  report  entitled 
"Economic  Impact  Analysis  for  the 
Proposed  RCRA  Expanded  Public 
Participation  and  Revisions  to 
Combustion  Permitting  Procedures 
Rule." 

EPA  requests  comments  on  the  data 
and  methodologies  used  to  derive  the 
estimates  described  below  and  in  the 
background  document. 

A.  Cost  Analysis 

This  section  summarizes  estimated 
costs  and  potential  impacts  of  two 
aspects  of  today's  proposed  rule:  (1) 
Expansion  of  opportunities  for  public 
involvement  in  the  permitting  process, 
and  (2)  modification  of  combustion  unit 
permitting  requirements.  These  two 
pieces  of  the  proposed  rule  affect  a 
different  universe  of  facilities  at 
different  stages  in  the  permitting 
process  and,  thus,  are  presented 
separately. 

1 .  Expanded  Public  Involvement 
Opportunities 

Most  of  the  requirements  of  the 
expanded  public  involvement  portion  of 
today's  proposed  rule  apply  only  to  new 
hazardous  waste  treatment,  storage,  and 
disposal  permit  applications.  With  the 
<  xception  of  the  information  repository 


requirement  (see  below),  the  expanded 
public  involvement  requirements  do  not 
apply  to  post-closure  permits  and 
permit  modifications. 

EPA  estimates  that,  over  the  next  ten 
years,  the  bulk  of  new  permit 
applications  will  be  submitted  by  the 
159  interim-status  boilers  and  industrial 
furnaces  (BIFs).  In  addition,  based  on 
information  provided  by  the  Regional 
permit  wxiters.  EPA  estimates  that  an 
additional  53  to  127  new  treatment, 
storage,  and  disposal  facilities  (for  a 
total  of  212  to  286  facilities)  will  submit 
permit  applications  over  the  next  ten 
years. 

Today's  proposed  rule  includes 
several  requirements  that  would  result 
in  direct  costs  to  facilities  subm.itting 
new  permit  applications.  The  analysis 
estimates  the  costs  to  all  affected 
facilities  of  (1)  Preparing  a  public  notice 
announcing  the  intention  to  submit  a 
permit  application  and  to  hold  a  public 
meeting;  (2)  disseminating  the  public 
notice  in  local  newspapers  and  over  the 
radio;  and  (3)  holding  a  public  meeting 
and  preparing  a  transcript. 

In  addition,  for  communities  with  a 
non-English  speaking  population,  the 
rule  will  require  the  facility  to  "make  all 
reasonable  efforts  to  communicate  with 
the  community  in  ways  that  reach  all 
segments."  Based  on  conversations  with 
RCR^\  and  Superfund  Regional 
community  relations  speciahsts  and  on 
data  about  existing  RCRA  facilities,  diis 
analysis  assuiues  that  between  5%-30% 
of  the  facilities  (11  to  86  facilities  over 
the  next  ten  years)  will  fulfill  this 
requirement  by  publishing  multi-lingual 
notices  and  providing  an  interpreter  at 
the  public  meeting. 

Finally,  the  rule  will  give  the  Director 
the  discretion  to  require  a  facility  to  set 
up  an  information  repository,  based  on 
the  level  of  public  interest  or  other 
factors.  This  requirement  can  apply 
anywhere  in  the  permitting  process, 
including  post-closure  permits,  perm.it 
renewals,  and  permit  modifications. 
Thus  in  addition  to  the  interim  status 
BIFs  and  the  new  facilities  mcntipned 
above,  the  repository  requirement  can 
apply,  at  the  discretion  of  the  Director, 
to  the  approximately  4,100  treatment, 
storage,  and  disposal  facilities  that  EPA 
expects  will  undergo  permit  renewals, 
modifir:ations,  or  closure  over  the  next 
ten  years.  EPA  estimates  that  15-20%  of 
the  estimated  212  to  286  facilities 
submitting  a  new  Part  B  application, 
and  1%  of  the  4,100  already-permitted 
facilities  (73  to  98  facilities  total)  would 
be  affected  over  the  next  ten  years  by 
the  repository  requirement  in  today's 
proposed  rule. 

Tne  total  cost  per  facility  of  the  above 
requirements  is  approximately  $5  000  to 
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$14,000.  Annualized  over  a  ten-year 
period,  using  a  7%  discount  rate,  the 
resulting  national  annual  cost  of  the 
expanded  public  involvement 
requirements  is  estimated  to  be  between 
$130,000  to  $380,000. 

2.  Modification  of  the  Permitting 
Process 

a.  Direct  costs.  Today's  proposed  rule 
includes  two  new  permitting 
requirements  that  have  direct  cost 
implications  for  the  regulated  universe: 
(1)  Changing  the  "data  in  lieu  of 
requirements,  and  (2)  specifying  the 
events  that  follow  a  trial  bum  failure. 

Currently,  interim  status  combustion 
facilities  have  the  option  of  submitting 
"data  in  lieu  of  a  trial  bum  for  a  unit 
that  is  "sufficiently  similar"  to  an 
already-permitted  unit.  Today's 
proposed  rule  proposes  changing  the 
requirements  for  "data  in  lieu  of  by 
requiring  the  units  to  be  "virtually 
identical"  and  to  be  located  at  the  same 
facility. 

Based  on  information  from  trial  burn 
contractors,  preparing  a  trial  bum  plan 
and  conducting  a  trial  bum  costs  about 
$110,000  to  $550,000  per  facility. 
Submitting  "data  in  lieu  of  a  trial  burn 
is  assumed  lo  cost  approximately  the 
same  as  preparing  a  trial  bum  plan,  or 
$10,000  to  $50,000.  The  net  incremental 
cost  of  denying  the  "data  in  lieu  of 
option  would  be  $100,000  fo  $500,000 
per  aiTected  fscilify. 

EPA  estimates  thai  between  zero  and 
eight  percent  (0-13  facilities  total)  of  the 
interim-.sfatus  BIFs  could  incur  a  cost  of 
doing  a  trial  bum  due  to  this  proposed 
rule.  The  resulting  annual  national  cost 
is  $0  to  $520,000. 

The  low  end  of  the  affected  facility 
universe  is  "zero"  because,  although 
submission  of  "data  in  lieu  of  a  trial 
bum  is  an  option  under  current 
regulations  for  a  facility  with 
"sufficiently  similar"  units,  it  appears 
IbaJ  facilities  almost  never  exercise  this 
option.  EPA  guidance  on  trial  bums 
states  that  "although  it  is  possible  to 
satisfy  this  requirement  by  submitting 
information  showing  that  a  trial  bum  is 
not  required,  this  is  a  rare  occurrence 
*  •   '."-Neither  of  the  trial  burn 
contractors  that  were  contacted  was 
aware  of  a  successful  "data  in  lieu  of 
application.  Regional  permit  writers 
knew  of  a  few  permits  that  were  granted 
based  on  the  "data  in  lieu  of  provision 
but  in  those  cases  the  units  were 
determined  to  be  identic.1l  and, 
therefore,  would  still  qualify  under 
today's  proposal.  Thus  il  is  likely  that 
the  main  effect  of  changing  the  "data  in 
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lieu  of  provision  will  be  to  clarify 
already  existing  practices,  and  to  reflect 
more  realistic  situations  and  how  EPA 
currently  interprets  this  provision. 

The  second  permitting  requirement 
that  may  result  in  a  direct  cost  to  the 
regulated  community  is  the  delineation 
of  the  process  following  a  trial  bum 
failure.  Today's  proposed  mle  proposes 
that,  following  a  trial  bum  failure,  (1) 
The  combustion  facifity  must 
immediately  restrict  operation  for  those 
conditions  that  failed  the  trial  bum.  and 
(2)  the  combustion  facility  must  either 
revise  the  permit  application  to  reflect 
the  new  conditions  (estimated  cost 
$5,100).  or  revise  the  trial  bum  plan  and 
remn  the  trial  bum  (estimated  cost 
$110,000  to  $550,000). 

EPA  estimates  that  4%  of  interim 
status  combustion  units  (six  facilities 
over  the  next  twenty  years)  will  fail  a 
trial  bum  for  one  or  more  conditions.  Of 
these.  17%  (one  facility)  is  expected  to 
simply  revise  the  permit  application 
and  83%  (five  facilities)  are  expected  to 
revise  the  trial  bum  plan  and  remn  the 
trial  bum.  Annualized  over  a  ten  year 
period,  discounted  at  7%,  the  resulting 
annualized  national  total  cost  of  facility 
actions  that  follow  a  trial  bum  failure  is 
$70,000  to  $340,000. 

Although  the  above  costs  can  be 
attributed  to  today's  proposed  rule,  EPA 
does  not  expect  there  to  be  any  tme 
incremental  costs.  Currently,  if  an 
interim  status  facility  fails  a  trial  bum, 
the  permitting  authority  can  deny  the 
permit.  In  addition,  based  on 
conversations  with  EPA  Regional  permit 
writers,  no  permit  writer  would  grant  a 
permit  to  a  facility  that  failed  the  trial 
bum  unless  the  facifity  re-ran  (and 
passed)  the  trial  bum  or  revised  the 
permit  conditions.  Thus,  the 
incremental  cost  of  this  proposed 
requirement,  when  current  practices  are 
taken  into  account,  is  $U.  The  main 
effect  of  the  delineation  of  the  process 
that  follows  trial  bum  failures  would  be 
to  clarify  current  permitting 
requirements. 

In  summary,  the  potential  annualized 
total  national  cost  for  the  permitting 
section  of  today's  proposed  mle  is 
estimated  to  be  $70,000  to  $860,000. 
The  annualized  incremental  cost,  when 
current  practices  are  taken  into  account, 
is  estimated  to  be  between  $0  lo 
$520,000.  EPA  expects  that  the  main 
eifect  of  the  permitting  provisions  of 
today's  proposed  mle  will  be  lo  clarify 
and  codify  current  practice. 

b.  Other  effects.  In  addition  to  the 
costs  estimated  above,  the  requirement 
that  interim  status  combustion  facilities 
be  subject  lo  the  performance  standards 
of  §  264.342  (for  incinerators)  or 
§266.104  through  §  266.107  (foi  BIFs) 


upon  completion  of  trial  bum  has  the 
potential  to  iraf>ose  costs  due  to  the 
restricted  operating  conditions. 

However,  despite  the  proposed 
restriction  following  trial  bum  failure, 
operations  at  the  affected  units  are  not 
expected  to  cease  entirely,  because  the 
proposed  restriction  on  operations 
pertains  only  to  the  condition(s)  that  fail 
to  meet  tlie  specifications  in  the  trial 
bum  plan.  The  unit  can  continue 
operations  under  a  modified  design 
and/or  operating  conditions  that  are 
sufficient  to  allow  the  unit  to  function 
within  the  performance  standards.  In 
addition,  the  restriction  lasts  only  until 
the  trial  bum  plan  is  revised  and  a  new 
trial  bum  occurs  or  the  permit 
application  is  modified.  Therefore.  EPA 
does  not  expect  this  provision  to 
significantly  dismpt  facility  operation 
or  impose  significant  additional  costs. 

B.  Summary  of  Benefits 

The  RCRA  permitting  program  was 
developed  to  protect  human  health  and 
the  environment  from  the  risks  posed  by 
the  treatment,  storage,  and  disposal  of 
hazardous  waste.  By  improving  and 
clarifying  the  permitting  process, 
today's  proposed  mle  produces 
environmental  benefits  that  result  from 
a  more  efficient  permitting  process. 
Below  is  an  explanation  of  how  each  of 
the  provisions  of  today's  mle  provides 
benefits. 

1.  Expanded  Public  Involvement 
Opportunities 

The  main  benefit  of  the  expanded 
public  participation  requirements  of 
today's  mle  is  to  provide  more 
opportunities  for  the  pubUc  to  become 
involved  early  in  permitting  decisions 
regarding  hazardous  waste  storage, 
treatment,  and  disposal  facilities  ihuir 
may  ultimately  affect  their 
communities.  EPA  believes  these 
requirements  will  allow  applicants  and 
permitting  authorities  the  opportunity 
to  address  public  concern  in  making 
decisions  uboul  the  facility  and  the 
proposed  permit. 

Providing  the  public  with  an 
expanded  role  in  the  perm'it  process,  by 
promoting  community  participation  and 
input  at  all  decision-making  levels,  also 
will  help  fo  foster  continued  communily 
involvement  after  sites  become 
permitted. 

In  add.tion.  expanding  public 
involvement  opportunities  should 
streamline  ihe  permitting  process,  since 
public  issues  will  be  raised  and 
addressed  ea/ lier  in  the  process. 
Currently,  ihe  public  does  not  formally 
get  involved  in  the  permitting  process 
until  the  drift  permit  stage.  This  stago 
occurs  afi  r  the  perir..iting  agency  .md 
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I  ho  f)ermit  applicant  have  di.-i  :ussed 
<:ruf:ial  parts  of  the  Part  B  apf  lication; 
thus,  the  public  feels  that  niof« 
liecisions  on  the  permit  have 
l)ern  made  at  this  point. 

2.  Modification  of  the  Pcriiul 
Process 

One  benefit  of  the  permittii|j^ 
provisions  of  today's  rule  is  t 
current  practices  and.  thorcRte. 
facilitate  the  permitting  procf  ss  by 
making  it  easier  to  undersiam  1  for  the 
public  and  the  regulated  com  nunity. 

For  example,  today's  propc|;al  moves 
«» 270.62(d)  and  §  276.66(g). 
address  interim  status 
proposed  §  270.74.  where  the 
of  the  interim  status  provisioi 
contained.  The  wording  is  es 
the  same,  clarifying  when  l)u 
must  submit  the  trial  bum  pi. 
emphasizing  that  the  permitt; 
nuthority  must  approve  the  tr 
plan  before  the  facility  may  ( 
trial  bum.  The  new  language 
presents  the  requirements 
chronologically  and  makes  th 
regulation  easier  to  understaiid 

EPA  is  also  stating  in  §  1 
that  interim  status  combustio 
seeking  permits  must  receive 
cf  the  trial  bum  plan  by  the 
before  conducting  the  trial  b 
believes  that  making  the  roqu 
more  explicit  will  ensure  that 
plans  reflect  EPA  policy  and 
and  that  the  bums  will  be  adt 
set  permit  operating  conditin 
discussed  in  the  cost  analysis 
FP.A  is  also  proposing  a  revis 
provision  for  submitting  data 
a  trial  bum  (§  270.19  for  im  ir 
and  §  270.22  for  BIFs)  to  refl 
practices. 

By  specifying  that  a  unit  m 
"virtually  identical"  to.  and  a 
facility  as.  a  permitted  unit,  i 
"sufficiently  similar",  today's 
remove  any  confusion  surroui 
interpretation  of  the  "data  in 
option  and  will  reflect  EP.-\'s 
interpretation  of  this  prcvisin 

Anoiher  aspect  of  tne  perm 
process  that  may  cause  confu) 
fact  that,  although  e.xisting  EP 
allows  the  facility  to  conduct 
trial  burns,  current  reguiatiun 
specifically  address  permillin 
procedures  following  an  inter  m  status 
fat:ility  tria!  bum  failure.  Todi  vs 
proposed  rule,  by  clarifying  e:  ;isting 
EFA  policy,  will  help  state  wt|at  actions 
follow  a  trial  bum  failure. 

Finally,  today's  proposed  rJk 
describes  in  more  detail  the  p  lases  of 
both  shakedown  and  the  tria!  mm 
••ermit  modifications  listed  ui  der 
sectifin  L.7  of  Appendix  I,  an<  clarifies 
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how  a  facihty  may  implement  and 
utilize  section  270.42(d)  of  the 
modification  procedures.  This  revision 
will  simplify  a  facility's  compliance 
with  the  modification  process  by 
making  it  easier  for  a  facility  to  select 
the  appropriate  classification  for  the 
modification  activity. 


ciarifv  ^-  ^*'S^^otory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (RFA) 
of  1980  requires  Federal  agencies  to 
consider  "small  entities"  throughout  the 
regulatory  process.  Section  603  of  the 
RFA  requires  an  initial  screening 
analysis  to  be  performed  to  determ.ine 
whether  small  entities  wiU  be  adversely 
affected  by  the  regulation,  [f  the  analysis 
identifies  affected  small  entities. 
regulatory  alternatives  must  be 
considered  to  mitigate  the  potential 
impacts.  Small  entities  as  described  in 
the  Act  are  only  those  "businesses, 
organizations  and  governmental 
jurisdictions  subject  to  regulation." 

In  developing  the  proposed 
regulations  for  expanding  pubhc 
involvement  in  the  RCRA  permitting 
process.  EPA  was  sensitive  to  the  needs 
and  concerns  of  small  businesses. 
Therefore,  the  proposed  regulations 
describe  the  minimum  efforts  necessary 
to  fulfill  the  public  involvement 
requirements.  Additional  examples  9f 
activities  facilities  may  choose  to 
conduct  are  provided  in  the  preamble, 
rather  than  incorporated  into  the 
regulatory  language.  EPA's  intent  in 
doing  so  is  to  provide  flexibility  for  a 
facility  to  determine  how  elaborate  it 
wishes  to  be  in  conducting  public 
involvement  activities.  In  addition.  EPA 
recognizes  that,  in  some  situations,  an 
information  repository  could  become 
resource  intensive  for  a  facility  or  for 
the  local  community.  EPA  has 
addressed  this  concern  by  providing 
discretion  to  the  Director  to  determine 
whether  to  require  a  repository,  rather 
than  requiring  it  for  all  facilities. 

In  regards  to  the  burden  placed  on 
facilities  that  burn  small  quantities  of 
hazardous  waste,  EPA  has  already 
provided  an  exemption  under  section 
3004(q)(2)(B)  of  RCRA.  The  Agency 
carefully  evaluated  the  risks  posed  by 
sm;'ll  quantity  burning  and  concluded 
that  a  conditional  exemption  for  small 
quantity  bumers  should  be  allowed 
where  hazardous  waste  combustion 
poses  an  insignificant  risk.  This  small 
quantity  bumer  exemption  would 
therefore  reduce  the  burden  placed  on 
small  entities  from  the  revised 
permitting  requirements  for  hazardous 
waste  combustors. 

The  following  sub-sections 
summarize  the  potential  impacts  on 
small  entities  of  three  a.spects  of  today's 


proposed  rule:  expanded  public 
participation  requirements,  revise*! 
requirements  for  "data  in  lieu  of  a  trial 
burn,  and  requirements  following  a  trial 
bum  failure.  In  summary,  EPA  has 
determined  that  there  are  no  significant 
impacts  on  small  entities  from  the 
requirements  of  this  proposed  rule. 

1 .  Small  Entity  Impacts  of  Expanded 
Public  Participation  Requirements 

The  universe  of  faciUties  affected  by 
the  public  participation  requirements 
include  all  facilities  submitting  a  new 
part  B  application.  In  \he  case  of  the 
repository'  requirement,  facilities 
undergoing  permit  modification  or 
closure  may  also  be  affected. 

Determination  of  which  facilities  that 
submit  new  part  B  applications  might  be 
small  entities  is  somewhat  speculative. 
Assuming  future  RCRA  facilides  will 
resemble  past  facilities,  approximately 
12%  of  die  estimated  53  to  127  new 
hazardous  vs'aste  treatment,  storage,  and 
disposal  facilities  may  be  "small 
entities."^  In  addition,  14. of  die  159 
interim  .status  BIFs  are  owned  by 
companies  that  are  potentially  "small 
entities."  based  on  current  size 
thresholds  established  by  the  U.S.  Small 
Business  Association.^'* 

.\s  mentioned  in  the  cost  analysis 
section,  the  highest  total  cost  of  the 
public  participation  requirements  is 
estimated  to  be  SI 4.000  per  facilitv. 
This  cost  includes  setting  up  an 
information  repository,  translating 
public  notices,  and  interpreting  public 
meetings.  Annualized  over  ten  years  at 
a  discount  rate  of  7%,  the  cost  for  a 
facility,  as  the  high  end  of  the  cost 
range,  would  be  Si, 900  per  vear. 

This  Si. 900  per  year  may  have  a 
significant  impact  on  a  small  entity  if  it 
is  greater  than  five  percent  of  the  total 
cost  of  production.  Thus  a  facility 
whose  total  cost  of  production  is  less 
than  S3 7. 000  may  be  significantly 
impacted.  It  is  highly  unlikely  that  the 
cost  of  production  would  be  this  low  for 
a  RCRA  hazardous  waste  facilitv.  Total 
sales  for  "small  entity"  BIFs  range  from  ■ 
SI. 3  million  to  S87.3'million  for  the 
individual  facilities  and  S19.1  million  to 
,S513  million  for  the  parent  companies.'" 


'  Hi'zardous  Waile  TSDF — Rrgulalorv  Imparl 
.^:lalviis  for  Proposed  RCR.A  ;\ir  Emission 
Standards.  Final  Rt-view  Draft.  L'SEP.\.  Office  of  .^ir 
nnd  Rddiation.  August  1389.  "Small  entity"  was 
defined  as  a  co.Tipany  whose  uri/urin  .inr.uiil  '.idir.s 
cutoff  is  equal  to  S3. 5  million. 

••nCKRpart  121. 

'•  Eniplo\Tnent.  sales,  industry  calcyorv.  and 
piiren:  company  information  was  obtained  from  on- 
iinf  searches  of  Dun  &  Bradstreet  and  the  Amerir.aii 
Business  Directory.  In  addition  to  the  founcen  BIFs 
that  wi'rc  identified  as  potentially  small  i-ntities. 
another  lour  did  not  have  enough  infortriiition  to 
make  a  determindlion. 
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Costs  of  production  wouid  presumably 
be  in  the  same  order  of  magnitude.  Thus 
EPA  has  determined  that  there  are  no 
significant  impacts  on  small  entities 
from  this  provision  of  the  proposed  rule 
and  that  alternative  regulator^' 
approaches  are  not  necessary. 

2.  Small  Entity  Impacts  of  Revised 
Requirements  for  "Data  in  Lieu  of  a 
Trial  Bum 

The  univrrse  of  facilities  potentially 
affected  by  the  revised  requirements  for 
"data  in  lieu  of  a  trial  burn  include 
interim-status  BIFs  that  would  have 
used  the  "data  in  lieu  of  exemption, 
but  because  of  the  revised  requirements 
cf  the  proposed  rule,  would  now  not  be 
allowed  to  do  so.  As  mentioned  above, 
14  of  the  159  interim  status  BIFs  are 
owned  by  companies  that  are 
potentially  "small  entities." 

As  mentioned  in  the  cost  analysis 
section,  the  revised  requirements  for 
"data  in  lieu  of  a  trial  bum  have  a 
potential  direct  incremental  cost  of  $0  to 
5500.000  per  affected  facility,  or  an 
annualized  cost  of  $0  to  $47,000  per 
facility  (over  fen  years  at  7%  discount 
rate,  assuming  costs  occur  in  year  one). 
The  high  end  of  the  cost  range  would  be 
caused  by  trial  bum  costs  that  are 
imposed  due  to  tightening  of  the  "data 
in  lieu  of  requirement.  Because  total 
sales  for  "small  entity"  BIFs  range  from 
$1.3  million  to  $87.3  miHion  for  the 
individual  facilities  and  $19.1  million  to 
$513  million  for  the  parent  companies,^ 
the  costs  of  the  "data  in  lieu  of' 
requirement  are  less  than  5%  of  total 
sales  for  any  one  facility  and  therefore 
not  likely  to  significantly  impact  small 
entities. 

Furthermore,  the  "data  in  lieu  of 
requirement  is  not  a  new  requirement, 
but  simply  a  codification  of  current 
policy.  Currently,  this  requirement  can 
only  be  apphed  at  facilities  with 
multiple  units.  Such  facihties  are  not 
likely  to  be  small  entities;  therefore  a 
tightening  of  the  "data  in  lieu  of 
requirement  would  not  affect  small 
entities.  Thus  EPA  does  not  expect  the 
revised  requirements  for  "data  in  lieu 
of  a  trial  bum  to  impact  small  entities. 

3.  Small  Entity  Impacts  of  Requirements 
Following  a  Trial  Bum  Failure 

The  universe  of  facilities  potentially 
affected  by  the  requirements  foUowdng  a 
trial  bum  failure  include  interim-status 
BIFs  that  fail  their  trial  bum  for  one  or 
more  condition.  As  mentioned  above,  14 
of  the  159  interim  status  BIFs  are  owned 
by  companies  that  are  potentially  "small 
entities."  As  explained  in  the  cost 
analysis  section,  EPA  does  not  expect 
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there  to  be  any  major  incremental  costs 
to  those  facilities  that  fail  a  trial  burn 
and,  therefore,  does  not  expect  the 
proposed  rule  requirements  to  have  any 
significant  impacts  on  small  entities. 

D.  Enhancing  the  Intergovernmental 

Partnership 

Executive  Order  12875  on  enhajicing 
the  intergovernmental  partnership 
charges  federal  agencies  to  establish 
meaningful  consultation  and 
collaboration  with  State  and  local 
governments  on  matters  that  affect 
them.  In  most  cases.  State  governments 
are  the  level  of  government  that 
regulates  hazardous  wast?.  In 
developing  this  proposed  rule, 
therefore.  EPA  has  consulted  with  State 
officials.  EPA  had  five  states 
(representing  various  parts  of  the 
country,  e.g..  east,  south,  center,  and 
west)  participate  in  the  workgroup 
process  for  this  proposed  mle.  These 
states  reviewed  and  provided  feedback 
on  the  draft  proposal  over  a  period  of 
eight  months.  In  addition,  these  states 
participated  in  monthly  workgroup 
meetings  via  conference  call.  Their 
participation  and  immediate  feedback  in 
the  workgroup  process  added 
considerable  value  to  the  drafi  proposal 
EPA  contacted  additional  states  in  an 
effort  to  receive  their  specific  feedback 
on  general  permitting  and  public 
involvement  techniques.  Additionally. 
EPA  solicited  state  input  during  a 
session  of  the  3rd  Annual  RCRA  Public 
Involvement  National  Conference,  in 
which  16  state  representatives 
participated.  The  state  participants 
provided  numerous  helpful  suggestions 
and  ideas. 

In  addition,  the  Agency  utihzed 
existing  State  groups,  such  as  the 
Association  of  State  and  Territorial 
Solid  Waste  Management  Officials 
(ASTSWMO).  to  sohcit  input  on  the 
proposed  rule  at  various  stages  in  the 
development  process.  Also,  State 
personnel  at  the  Commissioner  level 
provided  input  to  EPA  at  bi-monthly 
meetings  of  the  EPA-State  Task  Force  on 
Hazardous  Waste  Management.  Through 
early  involvement  in  both  vehicles,  st.itc 
representatives  made  valuable 
contributions  to  the  regulatory 
development  process. 

£".  Papenvork  Reduction  Act 

The  information  collection 
requirements  in  this  proposed  rule  have 
been  submitted  for  approval  to  the 
Office  of  Management  and  Budget 
(OMB)  under  the  Paperwork  Reduction 
Act,  44  U.S.C.  3501  et  seq.  An 
Information  Collection  Request  (ICR) 
document  has  been  prepared  by  EPA 
(ICR  No.  1088.01)  and  a  copy  may  be 


obtained  from  Sandy  Farmer, 
Information  Policy  Branch  (2136);  US. 
Environmental  Protection  Agency;  401 
M  St.,  SW.;  Washington.  DC  20460.  or 
by  calling  (202)  260-2740. 

This  collection  of  information  is 
estimated  to  have  a  pubUc  reporting 
burden  varying  from  203.45  to  1.230.50 
hours  per  response,  with  an  average  of 
716.98  hours  per  response,  and  to 
require  34.10  hours  per  recordkeeper 
over  the  three  year  period  covered  by 
the  ICR.  This  includes  time  for 
reviewing  instructions,  searching 
exi.sting  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  aiid  reviewing  the  colIpcti!>n 
of  information. 

Send  comments  regarding  the  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden  to 
Chief.  Information  Policy  Branch  (213b): 
U.S.  Environmental  Protection  Agency: 
401  M  St.,  SW.;  Washington.  DC  20460; 
and  to  the  Office  of  Information  and 
Regulatory  Affairs.  Office  of 
Management  and  Budget,  Washington. 
DC  20503,  marked  "Attention:  Desk 
Officer  for  EPA."  The  final  mle  will 
respond  to  any  OMB  or  public 
comments  on  the  information  collection 
requiiempnts  contained  in  this  proposal 

List  of  Subjects 

40  CFR  Pari  124 

Environmental  protection. 
Administrative  practice  and  procedure. 
Hazardous  Waste.  Reporting  and 
recordkeeping  requiroments. 

40  CFR  Part  270 

Environmental  protection. 
Administrative  practice  and  procedure. 
Hazardous  Waste.  Reporting  and 
recordkeeping  requirements.  Permit 
application  requirements,  Pemiit 
modification  procedures.  Waste 
treatment  and  disposal. 

Dated:  May  20.  1994 
Carol  M.  BroM-ner, 
Administrator. 

For  the  reasons  set  out  in  the 
preamble,  title  40,  Chapter  I,  of  the  Coiie 
of  Federal  Regulations,  is  proposed  to  be 
amended  as  follows: 

PART  124— PROCEDURES  FOR 
DEClSiONMAKiNG 

1.  The  authority  citation  for  part  124 
continues  to  read  as  follows: 

Authority:  Resource  Con.<!er\ation  ami 
Recoverj'  Act.  42  U.S.C.  6901  etscq:  Safp 
Drinking  Water  Act,  42  U.S.C.  300(0  ft  seq. 
Clean  Wafer  Act.  33  U.S.C  1251  et  soq.:  and 
Cle.m  Air  A(  t.  42  U.S.C.  7401  et  seq. 
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2.  Subpart  B  is  added  to 
follows: 


read  as 


nrt.c 


ipation 
eauirements  at 


Subpart  B — Specific  Procedt^res  Applicable 
to  RCRA  Permits 

SeL. 

124.30  Equitable  Public  Pn 

124.31  Public  participation 
pre-application. 

124.32  E^iblic  notice  ^equi^e^lents  at 
application  stage 

124.33  Information  repositojy 

Subpart  B — Specific  Proc^ures 
Applicable  to  RCRA  Perm  ts 

§  124.30    Equitable  public  p<  rticipation 


The  applicant  and  the  D 
make  all  reasonable  efforts 


conducting  public  informa;ion 


activities,  such  as  public  b 


rector  shall 
when 


iefings, 


meetings,  hearings,  and  di;  semination 
of  notices  and  fact  sheets.  1  o  ensure  that 
all  segments  of  the  populal  ion  have  an 
equal  opportunity  to  participate  in  the 
permitting  process.  Reasonable  efforts 
include  disseminating  mulilingual 
public  notices  and  fact  sheets,  and 
providing  an  interpreter  at  public 
meetings  and  heeirings,  wh^re  the 
affected  community  contai  is  a 
significant  non-English  spc  aking 
population. 


lui: 
lors 


§  124.31     Public  participation  requirements 
at  pre-appllcation. 

(a)  Prior  to  the  initial  sul 
Part  B  RCR,^  permit  appHc 
facility,  the  applicant  must 
one  meeting  with  the  publ 
solicit  questions  from  the 
and  inform  the  community 
hazardous  waste  managem 
in  sufficient  detail  to  allow 
community  lo  understand 
the  operations  to  be  cond 
facility  and  the  implicati 
health  and  the  environmen  : 
applicant  shall  give  an  ove 
facility  in  as  much  detail  ai 
such  as  identifying  the  typ( 
the  location  of  the  facility, 
processes  involved,  the  ty 
generated  and  managed 
implementation  of  waste 
and  pollution  control  mea 

(b)  A  stenographic  or  e 
record  shall  be  made  of  the 
along  with  a  list  of  attendei  s 
addresses.  The  record,  list 
and  copies  of  any  WTitten 
materials  submitted  at  the 
be  submitted  as  part  of  the 
application. 

(c)  The  applicant  must 
notice  of  the  pre-app!icati 
least  30  days  prior  to  the 
manner  that  is  likely  to  re 
affected  members  of  the  co 
The  applicant  must  providi 


mission  of  a 
ition  for  a 
hold  at  least 
:  in  order  lo 
(Community 
of  proposed 
int  activities 
the 

he  nature  of 
ted  at  the 
for  human 
The 
view  of  the 
possible, 
of  facility, 
he  general 
pfes  of  wastes 
and 

n  inirtiization 
sLres. 
ic 
meeting, 

and  their 
f  attendees, 
comments  or 
eeting.  shall 
Dermit 


le^  :troni 


p:  ovi 


ide  public 
meeting  at 
mfeeting  in  a 
all 
munitv. 


oi 


w  ;h  i 
nr 


documentation  of  this  notice  in  the 
permit  application. 

(1)  Public  notice  shall  be  given  in  the 
following  manner: 

(i)  The  notice  shall  be  published  in  a 
newspaper  of  general  circulation  in  the 
county  or  equivalent  jurisdiction  that 
hosts  the  proposed  location  of  the 
facility,  and  in  each  adjacent  county  or 
jurisdiction,  if  applicable.  In  situations 
where  the  geographic  area  of  a  host 
jurisdiction  or  adjacent  jurisdictions  is 
very  large  (hundreds  of  square  miles), 
the  newspaper  notice  shall  cover  a 
reasonable  radius  from  the  facility.  The 
notice  must  be  published  as  a  display 
advertisement.  The  advertisement  shall 
appear  in  a  place  within  the  newspaper 
calculated  to  give  the  general  public 
effective  notice;  it  must  be  of  sufficient 
size  to  be  seen  easily  by  the  reader. 

(ii)  The  applicant  must  post  a  notice 
on  a  clearly  marked  sign  on  the 
proposed  or  existing  facility  property. 
The  sign  should  be  large  enough  so  that 
the  wording  is  readable  from  the  facility 
boundary.  It  is  not  necessary  to  display 
a  map  on  the  required  posted  sign  on 
the  facility  property. 

(iii)  The  notice  must  be  broadcast  on 
at  least  one  local  radio  station. 

(2)  The  notices  required  under 
paragraph  {c)(l)  of  this  section  must 
include: 

(i)  The  date,  time,  and  location  of  the 
meeting. 

(ii)  A  brief  description  of  the  purpose 
of  the  meeting. 

(iii)  A  brief  description  of  the  facility 
and  proposed  operations,  including  a 
map  (e.g.,  a  sketched  or  copied  street 
map)  of  the  facility  location.  Notices 
sent  to  people  on  the  mailing  list  must 
show  the  facility  map  on  the  front  page 
of  the  notice. 

(iv)  A  St;  tement  that  encourages 
people  who  need  special  access  (e.g., 
disabled)  to  participate  in  the  meeting  to 
provide  at  least  a  72-hour  advance 
notice  of  their  needs  to  the  facility. 

(d)  The  requirements  of  this  section 
do  not  apply  to  permit  modifications 
under  §  270.42  of  this  chapter,  permit 
renewals  under  §  270.51  of  this  chapter, 
or  applications  that  are  submitted  for 
the  sole  purpose  of  conducting  post- 
closure  activities  at  a  facility. 

§  124.32    Public  notice  requirements  at 
application  stage. 

(a)  Notification  at  application 
submittal.  (1)  The  Director  shall  provide 
public  notice  as  cited  in 
§  124.10(c)(l)(ix),  that  a  Part  B  permit 
application  has  been  submitted  to  the 
Agency,  and  is  available  for  review.  The 
requirements  of  this  section  apply  to 
permit  renewals  under  §270.51  of  this 


chapter  as  well  as  to  original 
■applications. 

(2)  The  notice  shall  be  published 
within  a  reasonable  period  of  time  after 
the  application  is  received  by  the 
Director.  The  notice  must  include: 

(i)  The  name  and  telephone  number  of 
the  applicant's  contact  person; 

(ii)  The  name  and  telephone  number 
of  the  permitting  agency's  contact  office, 
and  a  mailing  address  to  which 
comments  and  inquiries  may  be 
directed  throughout  the  permit  review 
process; 

(iii)  An  address  to  which  people  can 
write  in  order  to  be  put  on  the  facility 
mailing  list; 

(iv)  Location  where  copies  of  the 
permit  application  and  any  supporting 
documents  can  be  viewed  and  copied; 

(v)  Brief  description  of  the  facility  and 
proposed  operations,  including  a  map 
(i.e.,  sketched  or  copied  street  map)  of 
the  facility  location.  Notices  sent  to 
people  on  the  mailing  list  must  show 
the  facility  map  on  the  front  page  of  the 
notice;  and 

(vi)  The  date  the  application  was 
submitted. 

(b)  Concurrent  with  the  notice 
required  under  §  124.32(a)  of  this 
subpart,  the  Director  must  place  the 
permit  application  and  any  supporting 
documents  in  a  location  accessible  to 
the  public  in  the  vicinity  of  the 
permitted  facility  or  at  the  pennitting 
agency's  office.  For  facilities 
establishing  an  information  repository 
pursuant  to  proposed  §§  124.33  or 
270.30(1)(12)  of  this  chapter,  the 
applicant  shall  place  a  copy  of  the 
permit  application  or  modification 
request,  and  any  supporting  documents 
in  the  information  repositorv. 

(c)  The  requirements  of  this  section 
do  not  apply  to  permit  modifications 
under  §  270.42  of  this  chapter,  and/nr 
applications  that  are  submitted  for  ths? 
sole  purpose  of  conducting  post-closiirn 
activities  at  a  facility. 

§124.33    Information  repository. 

(a)  At  any  time  during  the  application 
process  for  a  RCRiA  permit,  the  Director 
may  require  the  applicant  to  establish 
and  maintain  an  infonnation  repository 
The  purpose  of  this  provision  is  to  make 
accessible  to  interested  persons 
documents,  reports  and  other  public 
information  developed  pursuant  to 
activities  required  under  40  CFR  parts 
124.  264,  and  270.  (See  §  270.30(1)(12)  of 
this  chapter  for  similar  provisions 
relating  to  the  information  repository 
during  the  life  of  a  permit.) 

(b)  The  information  repository  shall 
contain  all  documents,  reports,  data, 
and  other  information  deemed  sufficient 
by  the  Director  lor  public  understanding 
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of  the  plans,  activities,  and  operations  of 
any  hazardous  waste  facility  that  is 
operating  or  seeking  a  permit. 

(c)  The  information  repository  shall 
be  l(x:ated  and  maintained  at  a  location 
chosen  by  the  fatihty  that  is  within 
reasonable  distance  of  the  facility,  and 
within  a  structure  with  suitable  public 
access,  such  as  a  county  librar>'. 
courthouse,  or  local  government 
building.  However,  if  the  Director 
determines  the  location  unsuitable,  the 
Director  may  specify  a  more  appropriate 
location.  The  repository  shall  be  open  to 
the  public  during  reasonable  hours,  or 
accessible  by  appointment.  The 
information  repository  shall  bo  located 
to  provide  reasonable  access  to  a 
photocopy  machine  or  alternative 
means  for  people  to  obtain  copies  of 
documents  at  reasonable  cost. 

(d)  The  Director  shall  specify 
requirements  for  informing  the  public 
about  the  information  repository.  At  a 
minimum,  the  Director  shall  require  the 
facility  to  provide  a  written  notice  about 
the  information  repository  to  all 
individuals  on  the  facility  mailing  list. 

(e)  Information  regarding 
opportunities  and  procedures  for  public 
involvement,  including  the  opportunity 
to  be  put  on  the  facility  mailing  li.st, 
shall  be  made  available  at  the 
repository. 

(f)  The  facility  owner/operator  shall 
be  responsible  for  maintaining  and 
updating  the  repository  with 
appropriate  information  throughout  a 
time  period  specified  by  the  Director, 
unless  existing  State  regulations  require 
the  State  to  maintain  the  information 
repository. 
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PART  270— EPA  ADMINISTERED 
PERMIT  PROGRAMS:  THE 
HAZARDOUS  V/ASTE  PERMIT 
PROGRAM 

1.  The  authority  citation  for  part  270 
continues  to  read  as  follows: 

Aulhoritv:  42  CSC.  6905.  6912.  6924 
6925.  6027.  6939,  and  6974. 

2.  Section  270.2  is  amended  bv 
adding,  in  alphabetical  order,  a 
definition  for  "Combustion  unit,"  and 
by  revising  the  definition  for  "Facility 
mailing  list"  to  read  as  follows: 

§270.2    Definitions. 

«         «         •         «         « 

Combustion  unit  means  any  unit  .that 
meets  the  definition  of  an  incinerator,  a 


boiler,  or  an  industrial  furnace  in 
§260.10  of  this  chapter. 

•  ■**»• 

Facility  mailing  list  means  llie  mailing 
list  for  a  facility  maintained  by  EPA  or 
the  State  in  accordance  with  40  CFR 
124.10(c)(l)(ix). 

*  *        •         »        » 

3.  Section  270.19  is  amended  by 
revising  paragraphs  (b)  and  (d)  to'read 
as  follows: 

§270.19    Specific  part  B  information 
requirements  for  incinerators. 

*  *         •         »         • 

(b)  Submit  a  trial  bum  plan  with  the 
initial  part  B  application  including  all 
required  determinations,  in  accordance 
with  §§  270.62  or  270.74;  or 

•  *         .         .         . 

(d)  The  Director  shall  approve  a 
permit  application  for  an  incinerator 
without  a  trial  burn  if  he  finds  that: 

(1)  The  wastes  are  sufficiently  similar: 

(2)  The  incinerator  units  are  virtually 
identical  and  are  located  at  the  same 
facility;  and 

(3)  The  data  from  other  trial  burns  art; 
adequate  to  specify  (under  §264.345  of 
this  chapter)  operating  conditions  that 
will  ensure  that  the  performance 
standards  in  §  264.343  of  this  chapter 
will  be  met  by  the  incinerator. 
•         •         »         •        • 

4.  Section  270.22  is  amended  bv 
revising  paragraph  |a)(6)  to  read  as 
follows: 


§  270.22    Specific  Part  B  information 
requirements  for  boilers  and  industrial 
furnaces  burning  hazardous  waste. 

(a)*   *   * 

(6)  Data  in  lieu  of  a  trial  burn.  The 
owner  or  operator  may  seek  a  waiver 
from  the  trial  bum  requirements  to 
demonstrate  conformance  with 
§§266.104  through  266.107  of  this 
chapter  and  §  270.66  by  providing  the 
information  required  by  §  270.66  from 
previous  compliance  testing  of  the 
device  in  conformance  with  §  266.103  of 
this  chapter,  or  from  compliance  testing 
or  trial  or  operational  burns  nf  boilers  or 
industrial  furnaces  with  a  virtually 
identical  design  at  the  same  facility 
burning  similar  hazardous  wastes  under 
virtually  identical  conditions.  If  data 
from  a  virtually  identical  device  is  used 
to  support  a  trial  burn  waiver  request, 
the  design  and  operating  information 
required  by  §  270.66  must  be  provided 
for  both  the  virtually  identical  device 


and  the  device  to  which  the  data  arc  to 
be  applied,  and  a  comparison  of  the 
design  and  operating  information  must 
be  provided.  The  Director  shall  approve 
a  permit  application  without  a  trial  burn 
if  he  finds  that  the  hazardous  wastes  are 
sufficiently  similar,  the  devices  are 
virtually  identical  in  design  and  at  the 
same  facility,  the  operating  conditi(jns 
are  virtually  identical,  and  the  data  from 
other  compliance  tests,  trfal  burns,  or 
operational  bums  are  adequate  to 
specify  (under  §  266.102  of  this  chapter) 
operating  conditions  that  will  ensure 
conformance  with  §2G6. 102(c)  of  this 
chapter.  In  addition,  the  followinp 
information  shall  be  submitted: 

•  «        •         •        » 

5.  Section  270.30  is  amended  by 
adding  paragraph  (m)  to  read  as  follows: 

§  270.30    Conditions  applicable  to  all 
permits. 

•  «         •         •         . 

(m)  Information  repository.  The 
Director  may  require  the  permittee  to 
establish  an  information  repository  for  a 
permit  if  the  Director  determines  that 
there  is  significant  public  interest  in  the 
permitted  facility.  The  information 
repository  will  be  governed  by  the 
provisions  in  §  124.33ro)  through  (fj  of 
this  chapter. 

•  •         •         «         • 

6.  Section  270.42  is  amended  bv 
revising  paragraph  (d)(1)  to  read  iis 
follows: 

§  270.42    Permit  modification  at  the  request 
of  the  permittee. 

•  •         •         •         . 

(d)  Other  modifications.  (1)  In  the 
case  of  modifications  not  explicitly 
listed  in  Appendix  I  of  this  S(x;tion,  the 
permittee  may  submit  to  the  Agency  a 
request  for  a  determination  by  the 
Director  on  a  Class  1.  2.  or  3 
modification.  If  the  permittee  rrsque.sts 
that  the  modification  be  classified  as  a 
Class  1  or  2  modification,  he  or  she 
must  provide  the  Agency  with  the 
necessary  information  to  support  thr 
requested  cIa.ssification. 
*         •         •         «         • 

7.  .Section  270.42,  Appendix  1  is 
amended  by  redesignating  item  L.H.  as 
L.9,  revising  item  L.7,  and  adding  a  m-w 
item  L.8  and  note  at  the  end  of 
Appendix  I  to  read  as  follows: 

Appendix  I  to  §  270.42— Classification 
of  Permit  Modification 


Modification 


Class 


L.  Incinerators,  Boilers,  arxJ  Industrial  Furnaces: 
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Modification 


Class 


7.  Shakedown: 

a.  Modification  of  p4rmit  conditions  applicable  during  the  shakedown  period  for  determining  operational  readiness  after  con- 
struction, with  priof  approval  of  the  Director  1 1 

b.  Authorization  of  ^n  additional  720  hours  of  waste  burning  during  the  shakedown  period  for  determining  operational  readi- 
ness after  constru^tKDn,  with  prior  approval  of  the  Director  1 1 

8.  Trial  Bum: 
a.  Changes  in  the  approved  trial  burn  plan  for  conducting  an  initial  trial  bum,  provided  the  change  is  minor  and  has  received 

oi  the  Director  1 1 

Changes  in  the  af  proved  trial  burn  plan  for  conducting  an  initial  trial  bum,  if  the  change  is  not  minor 2 

Changes  in  the  ai  )proved  trial  bui  n  plan  to  conduct  additional  trial  bum  testing  under  revised  conditions  if  the  unit  has  not 

met  one  or  more  conditions  of  a  previous  trial  burn  2 

Modification  of  pei  mit  conditions  applicable  during  the  post-trial  twm  period,  with  prior  approval  of  ttie  Director '  1 

Changes  in  the  of  erating  requirements  set  in  the  permit  to  reflect  the  results  of  the  trial  burn,  provided  the  change  is  minor 

and  has  received  fie  prior  approval  of  the  Director  1  ^ 


b. 
c. 

d. 
e. 


'  Class  1  PTHXlification  requi  ing  prior  Agency  approval. 


Note:  Permittees  shook  use  the 
procedures  in  270.42(d)  if  a  proposed 
modification  is  not  listed  n  this 
Appendix. 

8.  In  §  270.62,  paragrapls  (b)(6) 
through  (10)  are  redesignated  as 
paragraphs  (b)(7)  through   11),  and  new- 
paragraph  (b)(6)  is  added  fo  read  as 
follows: 

§  270.62    Hazardous  waste  liclnerator 
permits. 

*         • 

(b)*   ' 

(6)  The  Director  must  sehd  a  notice  to 


all  persons  on  the  facility 


specified  in  40  CFR  124.1(i(c)(l)(ix)  and 
to  the  appropriate  units  of  State  and 
local  government  as  speci  ied  in  40  CFR 
124.10(c)(l)(x)  announcin  ;  the 
scheduled  commencemen  and 
completion  dates  for  the  tiial  burn. 

(i)  This  notice  must  be  r  lailed  within 
a  reasonable  time  period  b  sfore  the 
scheduled  trial  bum. 

(ii)  This  notice  must  cor  tain: 

(A)  Name  and  telephone  number  of 
applicant's  contact  person 

(B)  Name  and  telephone  number  of 
the  permitting  authority  cc  ntact  office; 

(C)  Location  where  the  a  jproved  trial 
bum  plan  and  any  support  ing 
documents  can  be  reviewed  and  copied: 
and 

(D)  An  expected  time  petiod  for 
commencement  and  comp  etion  of  the 
trial  bum.  An  additional  n  jtice  is  not 
required  if  the  trial  bum  is  delayed  due 
to  circumstances  beyond  tie  control  of 
the  facility  or  the  permittir  g  authority. 
*        •        •        *        : 

9.  In  §  270.62.  paragraph]  (d)  is 
removed. 

10.  In  §  270.66.  paragraphs  (d)  (3) 
through  (5)  are  redesignate  i  as 
paragraphs  (d)  (4)  through  6).  and  new 
paragraph  (d)(3)  is  added  t^  read  as 
follows: 


nailing  list  as 


§  270.66    Permits  for  boilers  and  Industrial 
furnaces  burning  hazardous  waste. 

***** 

(d)  *   •  • 

(3)  The  Director  must  send  a  notice  to 
all  persons  on  the  facility  mailing  list  as 
specified  in  40  CFR  124.10(c)(l)(ixJ  and 
to  the  appropriate  units  of  State  and 
local  govemment  as  specified  in  40  CFR 
124.10(c)(l)(x)  announcing  the 
scheduled  commencement  and 
completion  dates  for  the  trial  bum. 

(i)  This  notice  must  be  mailed  within 
a  reasonable  time  period  before  the  trial 
burn. 

(ii)  This  notice  must  contain: 

(A)  Name  and  telephone  number  of 
applicant's  contact  person; 

(B)  Name  and  telephone  number  of 
the  permitting  authority  contact  office; 

(C)  Location  where  the  approved  trial 
bum  plan  and  any  supporting 
documents  can  be  reviewed  and  copied; 
and 

(D)  An  expected  time  period  for 
commencement  and  completion  of  the 
trial  bum.  An  additional  notice  is  not 
required  if  the  trial  bum  is  delayed  due 
to  circumstances  beyond  the  control  of 
the  facility  or  the  permitting  authority. 
*        *        »        •        • 

1 1.  In  §  270.66,  paragraph  (g)  is 
removed. 

12.  Section  270.74  is  added  to  read  as 
follows: 

§  270.74    Trial  bum  requirements  for 
Interim  status  combustion  units. 

(a)  Submission  of  the  trial  bum  plan 
for  interim  status  incinerators.  For  the 
purpose  of  determining  feasibility  of 
compliance  with  the  performance 
standards  of  §  254.343  and  establishing 
adequate  operating  conditions  under 
§  264.345.  the  applicant  for  a  permit  for 
an  existing  hazardous  waste  incinerator 
must  prepare  and  submit  a  trial  bum 
plan  with  Part  B  of  the  permit 


application  in  accordance  with 
§  270.19(b)  and  270.62(b)(2). 

(1)  Applicants  submitting  other 
information  as  specified  in  270.19(c)  are 
exempt  from  the  requirement  to  conduct 
a  trial  burn  if  the  Director  approves  the 
permit  application  in  accordance  with 
the  criteria  in  §  270.19(d). 

(2)  Applicants  submitting  information 
under  §  270.19(a)  are  exempt  from 
compliance  with  §§  264.343  and 
264.345  of  this  chapter  and,  therefore, 
are  exempt  from  the  requirement  to 
conduct  a  trial  burn. 

(b)  Submission  of  the  trial  burn  plan 
for  interim  status  boilers  and  industrial 
furnaces.  For  the  purpose  of 
determining  feasibility  of  compliance 
with  the  performance  standards  of 
§§266.104  through  266.107  of  this 
chapter  and  establishing  adequate 
operating  conditions  under  §  266.102  of 
this  chapter,  applicants  owning  or 
operating  existing  boilers  or  industrial 
furnaces  operated  under  the  interim 
status  standards  of  §266.103  of  this 
chapter  must  prepare  and  submit  a  trial 
burn  plan  with  Part  B  of  the  permit 
application  in  accordance  with 

§§  270.22(a)  and  270.66(c)  or  submit 
other  infomiation  in  accordance  with 
§  270.22(a)(6). 

(c)  .\{  combustion  facilities — approval 
of  the  trial  bum  plan  and  conducting 
the  trial  bum.  (1)  The  applicant  must 
receive  approval  for  the  trial  burn  plan 
by  the  Director  before  performing  a  trial 
bum. 

(2)  The  Director  shall  review  and 
make  a  determination  on  the  trial  bum 
plan  in  accordance  with  §§  270.62(b)(3) 
through  (b)(5)  for  incinerators,  or 

§  270.66(d)(2)  for  boilers  and  industrial 
fumaces. 

(3)  The  Director  must  send  a  notice  to 
all  persons  on  the  facility  mailing  list  as 
specified  in  40  CFR  124.10(c)(l)(ix)  and 
to  the  appropriate  units  of  State  and 


Jocal  goverr.meiit  as  spec  ;i)t-d  m  40  CFR 

]l24.10(c)(l j|>)  ar!.r>ouncing  that  the 

Director  has  reviewed  the  draii  trial 

bum  plan  arid  hss  tentsiively  decided  fo 

approve  it. 
(i)  This  not jcc'  mmt  b^  maiJed  \^)thir. 

a  reasonable  time  pf  .-r.^od  be  fore  'ne  fnaJ 

bum 
liijThjs  notice  jriuii  ioy/.biy: 
(A)  Na.ne  and  te3e phone  nj,r/>b^r  oJ 

spphcants  contact  perwirj: 
IB)  Name  and  iehrphone  rjiir/.bf  i  of 

ihe  pem^iJiing  aulhoj;!}/  to.nl.^cf  offrcp; 
(Cj  Location  whne  the  a;hh  Um]  burn 

pian  and  a.ny  support. ng  docj.rr,pn;s  ran 

tie  viewed  End  copspd:  and 
(D)  A  schediiie  oS  reqijired  bcljvjiies 

pnoT  to  permit  js&uar.ce.  J..t;i,dir'g 

w.hen  the  per?T,!ilJi)jg  aiAhoji'iy  js 
*^^pecting  Jo  gne  its  opprovs]  of  the 

plan,  and  the  ti;ne  p^-ix-ds  dunr,^  wr-*  .^^ 
ihr  Jrjdl  bmn  wouid  be  f  or/dijrl- J 

(4)  When  a  JrJcJ  burr.,  p]dr,  is 
dpproved,  t.*:e  Di.-eft.oj  w,])  s.p*-cj5>  ;, 
lime  period  p.-joi  I0  pe.'jyiil  jjiurat  p 
during  which  ihe  trja)  h\:rrt  rrni'-i  be 
conducted 

(."^j  The  sppjjiorii  si.a'J  pt  jj.jrra  i,  ',r.'h'i 
ijnm  in  accordance  wjih  it''-  bpprovr-d 
iuaj  burn  plan,  &nd  niusi  rr;ii'k^  the 
.Teqi;;red  deter7i?i.^at!C.T)s,  <t;bD>.i<,s.ion&. 
and  cenjficaljon^  in  accordance  x-a'.h 
<;^270.62rD)(6j  through  fb)(9)  Joj 
jncinerators  or  §«.  270  66ldj(3)  <h;o:.;:h 
(d)(5).  aiid  270  Geif; ,'. :  boiler.'  and 
jrjdustr<a!  furnaces  Ti  -b)  hvjn  resuhf. 
musl  be  subm)i5ed  p.'joi  5o  issi.s.'T.*  e  of 
a  draft  periDit. 

(6)  Upon  compitLors  uS  the  ?r..ij  bu.'D 
tombustjon  unjJs  must  ronjply  w.!h  ihc. 
ferformance  jtarjdards  of  ^  26m  ?43  nl 
Ihjs  chapter  (for  )nc3;:i"raiers)  or 
^§266.104  through  266  107  of  lb>s 
chap'ieT  Ifor  BJFs),  alo.rjg  wjih  hU  oifter 
r:ipp.hcab.»e  inlenm  sloius  slBi-jdsrns 
CoiTipliance  shall  be  dfn->o)j*;.ibled  a.v.d 


determined  based  on  the  resulif.  oJ  the 
trial  burn,  as  follows.  The  owner  cj 
operator  may  only  operate  the 
combustion  unit  under  c9ndjtjon<  thai 
passed  and  weie  demonitraled  to  jT.,eet 
the  perfomiance  standards,  and  only  :d 
the  suc(  i?ssfu)  trial  burn  da1a  js 
sufficient  to  set  all  applicable  cpf7ahT;c 
conditions  during  the  po?5-1rJaJ  b^^m 
period.  M  any  results  of  a  'arc)  h^ri)  fcj 
a  coinbustjon  un;f  show  non- 
rompliance  with  any  set  of  pf;ic:.T>cn' ' 
standards,  the  owner  o;  of  * jcki;  jt'DjI 
)mmedJa!p!y  cease  t^pexavr,^  urjderihe 
eonrijtjojolsithal  resulted  jt;  r.crj- 
compliance,  and  nc1;fy  ihe  Di:e-:Jf .'  ?.rj 
r-rdej  to  ccntmue  opfra's'i^  xvhe-j 
.••?s-j)?s  nj  ;he  trial  h-i^m  c he  1*  .-.or.- 
foJTiphaJ-ice  Tvilh  any  perioix'^^cnte 
standerds  oTidej  sny  ^rt  vi  ccnd/iKir.*. 
the  owr.*'r  or  cpp^b'.u  ^rnyj  <  ubn-.ol  u- 
the  Direrlur,  vj;?b  the  tnfc]  hiuD  :f  vaJl* 
a  description  of  the  condiUonf.  undn 
wb)ch  51  j?  rpf-a'nnp  a.nd  a  pjeJj.T..;jr.ciry 
t>plan5i5r,n  of  how  t.he  corjdiljcr.'f  we-e 
determined  to  be  s-uifn -jerA  to  erjsjr^ 
ihat  the  uirii  furjt'icrjs  wjihjxi  ihe 
p»-r;'orr.;snce  s'aj^dajd*:  Ahe;  jevjfwnji: 
the  f.rial  burn  data  o.rjd  t.be  y.zp'hir-msry' 
demonsfTsijon  s-u'teunf  d  by  ihe  li^K';^■: 
fiT  opcn/.i!-,  !be  Djjtct.ij  ;vii''y  ::jnr;'i 
ref.trict  rperatj.'Tg  cond^wny  c< 
fieeessary  to  assure  ?hal  the  om^  ;> 
<?percted  wjfhsx)  i.hf  j-t  r;ojir.jjjte 
visndsrns.  ^ 

I7(  If  '.he  iJia)  bijj.t)  jes.ijJl«,  :r.u^jj.«v- 
th»t  any  perUtrroBnce  slindojds  >.-; 
«i  264.34.3  o.f  Ihic  chapUr  for 
)nfinr7.-!ors  or  ^§2t.b  104  lf-jJUi.-g.*i 
2>>fj.]:07  ni  th;s  rbsplej  ioi  tH;.iJfT«  and 
jr.d.istrif.)  furnaces,  hs^e  not  tee-n  jtjH 
the  facility  may  submit  a  reque «,5  ti 
(  ondud  an  addiljonal  tjjd)  biJin 

(i)  The  tequesl  to  conduct  an 
odd)tion«l  t.ni)  furn  mi;rt  i-jijijdtr 


(A)  An  explanation  of  the  reasons  Jct 
n>e  previous  trial  bum  failure;  and 

IB)  A  revised  trial  bum  plan 
submitted  under  paragraph  (a)  or  {l)  ol 
this  section  which  contains  subsia.'oljwe 
•  hanges  to  address  the  reason?  fci  the 
previous  trial  bum  failure 

(ii)  The  revised  trial  burn  plan  muM 
be  approved  by  the  Director  ec cordinp 
to  the  requjremenls  of  paraprephs  U  ]n  ' 
throjgh  {r)|4)  of  this  settjon  The 
Direcloi  may  approve  the  request  tc 
conduct  an  additional  trial  bum  unly  yj 
the  .Tequjrements  of  t.his  settjon  hjv^ 
t-een  satisfactorily  met 

1)1.)  The  Diretlor  muft  s^nd  a  m.Iim 
1u  all  persons  on  the  faciJjiy  maiJi.ng  Jj<i 
oSfpec)fjrdin40CFR  124  10[r)|lj!3>) 
iiTjd  10  the  appropriate  units  of  Siaifr  snri 
local  government  as  specified  in  40  CTT-. 
5  24  'JOic)!]j(x)  ar.nounring  thai  the 
Diretlcr  ha«:  reviewed  the  draft  j€\i<-*ri 
mal  bum  plan  and  has  te.ilativc  )y 
decided  to  approve  it 

In, )  This  noticp  must  be  given  v.jit,.iT. 
it  reasonsbie  time  period  and  in 
c-fcorde.ice  with  ^270  7m|(1l3l(.';  1 
ihroiiph  (Dl 

tft)  H  the  trial  bu.m  i*-^i/hf.  ifjtiiChU 
'haJ » fiiiiplianre  wjih  the  perfcnris.'^i! » 
<landards  in  §  264.343  of  ihis  rjh.spvj 
k.j  incinerators,  or  ^§2he  104  ihronch  • 
:G6  507  of  this  chapter  U.:  Soileis  srd 
industrial  fumaces,  was  njl  achieve  d 
and  thus,  operating  conditions  cannot 
be  developed  under  §  264  345  of  this 
t  hapler  for  incinerators,  or  §  26€  'j03  « i 
this  tJisp'.er  for  boilers  and  induslrial 
JiijTJcet.  the  Director  may,  pursuant  ti 
she  procedures  in  Part  124  of  this 
chapter,  deny  the  permit  oppliraiion  U  j 
5.he  combustion  unit 
ir.RD«>f   94-)3094F)if(Jf-3-M   f--s'cu>| 
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DEPARTMENT  OF  AGRICULTURE 

Forest  Service 
RIN  0596-AB06 

Recreation  Residence  Authorizations 


agency:  Forest  Service,  USU/i 
ACTION:  Notice,  adoption  of  fii 
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SUMMARY:  The  Forest  Service 
revised  policies  and  proccdu 
administering  special  use  pe 
authorize  privately  owned  rec 
residences  on  National  Forest 
lands.  This  action  is  in  respo 
administrative  appeal  decisir 
Assistant  Secretary  of  Agricul 
Natural  Resources  and  Enviro 
found  that  certain  portions  of 
adopted  on  August  IB.  198H.  t 
agency  authority.  The  decisioi 
that  those  portions  of  the  poli 
stayed  from  implementation  p 
reformulation  and  publication 
revised  policy  in  the  Federa) 
in  addition  to  adopting  new 
affected  by  the  appeal  d(>cisior 
final  policy  also  conforms 
administrative  provisions  to  ri|i  isions  in 
the  Secretary  of  Agriculture's 
-Administrative  Appeal  regulat 
governing  authorizations  for 
and  use  of  National  Forest  Sysli'm 
lands,  adopted  after  the  origin.  I 
recreation  residence  policy.  Th  is  final 
policy  also  clarifies  the  polic;y   or 
determination  of  annual  rental  fees.  The 
intended  effect  of  this  action  is|tf) 
administer  recreation  resicienc 
authorizations  consistent  with  Jitatutorv 
authority 

EFFECTIVE  DATE:  This  policv  is  4ffective 
hint!  J  7.  1994. 

FOR  FURTHER  INFORMATION  CONTACT 
Questions  about  this  policy  shi  uld  be 
addressed  to  J.  Kenneth  Mvers.  Lands 
Staff,  Forest  Service,  USDA.  P.O.  Box 
9f.090.  Washington.  DC  20090-^090. 
(2nv)  20.1-1248. 

SUPPLEMENTARY  INFORMATION:  ( 
Ifi.  1988.  the  Forest  Service  ad( 
final  policy  and  procedures  for 
administering  special  use  perm 
authorize  privately-owned  rec 
residences  on  national  Forest  S 
lands  (53  FR  30924).  The  polic 
established  a  new  procedure  fo 
calculating  annual  fees,  gave  di 
on  tenure  and  renewabilitv  oft 
permits,  and  described  procedi 
followed  when  the  recreation 
lot  was  needed  for  a  higher  put 
{(tirpose 

This  policy  was  appealed  to  the 
.S''t:retar\'  of  .Agriculture  on  Sep  ember 
I  S,  I9ft8.  The  appellants  all(!pt!(  that  Ih. 
piin.ess  by  which  this  policy  w 
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developed  was  flawed  because  the 
policy  exceeded  statutory  limitations  on 
recreation  residence  use  of  the  National 
Forests,  and  that  the  appellants  and  the 
public  were  adversely  afftx:ted  by  the 
jiolicy 

In  a  decision  dated  February  15. 1989. 
th(!  Assistant  Secretary  of  Agriculture 
for  Natural  Resources  and  Environment 
remanded  the  policy  to  the  Forest 
Service  for  restudy  and  reformulation 
ajid  .stayed  the  implementation  of 
certain  provisions  of  the  1988  policy  as 
follows:  (1)  Those  nonrenewal 
provisions  relating  to  or  requiring  a 
showing  of  higher  public  purpose  where 
th.e  lands  occupied  were  deemed 
needed  for  other  than  recreation 
resid(!nces;  (2)  those  provisions 
requiring  automatic  permit  renewal  10 
years  prior  to  e.xpiration  unless 
nonrenewal  had  been  established;  (3) 
those  provisions  requiring  the  offering 
of  "in-lieu"  lots  to  permittees  who  had 
ret;eived  notice  of  nonrenewal  or 
termination;  and  (4)  those  provisions 
weighted  against  consideration  of 
commercial  uses  for  lots  when 
nonrenewal  of  the  recreation  use  was 
contejnplated.  Further,  the  decisi(m 
expressed  concern  about  other 
provisions  of  the  policy,  such  as  fee 
determination  procedures.  In  addition, 
the  A.ssistant  Secretary  required  that  the 
remaining  features  of  the  final  policy  be 
designated  as  interim  policy  pending  its 
reformulation  following  all  applicable 
process  requirements. 

The  policy  adopted  August  16.  1980.  ' 
was  issued  as  direction  to  Fore.st  .Service 
personnel  through  amendments  and 
in'erim  directives  to  Forest  Service 
Manual  (FSM)  chapters  2340  and  2720 
and  Forest  Jiervice  Handbook  (FSH) 
2709.11— Special  Uses  Handbook.  On 
June  1.  1989,  at  54  FR  23499.  the  Forest 
Service  gave  notice  that  the  direction  in 
FSM  2340  and  2720  was  to  be  revised, 
that  the  remaining  portions  of  the  policv 
were  designated  as  interim  policv  in 
compliance  with  the  Assistant 
Secretary's  decision,  and  removed  thost; 
provisions  stayed  by  the  .Assistant 
Secretary. 

On  September  20,  1989.  in  response 
lo  tlu!  .Assistant  Secretary's  decision,  the 
Forest  Ser\  ice  gave  notice  that  it  was 
se(;king  comments  on  an  Advance 
Notice  of  Proposed  Policy  (54  FR 
3870()j.  .A  60-day  comment  period  was 
provided  which  was  extended  an 
additional  60  days,  expiring  on  Januarv 
19,  1990.  In  this  nfttice,  the  agencv 
offered  alternative  approaches  to  those 
portions  of  the  policy  stayed  by  the 
Assistant  Secretary's  decision  and  asked 
for  public  advice  aiul  comment  on  those 
provisions  and  rm  the  options  that  the 


agency  identified  to  replace  the  current 
policy  provisions. 

The  public  comment  received  on  the 
September  20,  1989,  notice  was 
considered  in  the  development  of  a 
propo.sed  reformulated  policy  published 
on  tJctober  10,  1991  (56  FR  .=51260).  A 
90-day  comment  period  was  jjrovided 
for  this  notice  which  was  extendiid  an 
additional  60  days  to  March  9,  1992. 
This  proposed  policy  also  provided 
appropriate  clarifying  and  explanatorv 
material  for  tfiose  parts  of  the  1988 
policy  shown  as  areas  of  concern  in  tlie 
Assistant  Secretary's  decision. 

Analysis  and  Response  to  Public 
Comments 

The  Fore.st  .Service  received  7,793 
comments  on  the  October  10,  1991. 
notice  of  proposed- policy.  The  analvsis 
of  the  public  comments  was 
accomplishfid  using  standard  FortsI 
Service  procedures  designed  to  enstm- 
an  objective  and  systematic  analvsis. 
Information  was  tabulated 
el(;ctronically.  The  number  and 
percentage  of  responses  by  catcgorv  of 
respondents  (as  identified  bv  the 
respondent)  is  as  ff)llows: 


Respondent 
type 

Number 

Percentage 

Permittee  

4.G56 

996 

47 

3 

2.084 
7 

60 

Friend  or  Family 
of  Permittee  .. 

Permittee  Asso- 
ciation   

Other  Organiza- 
tion  

Interested  Party. 
Not  a  Permit- 
tee   

Forest  Service 
Personnel 

12 

1 

<■) 

26 

(') 

Total 

7,793 

too 

'  Less  ttian  1  percent. 

Conmients  were  received  from  45 
States.  Puerto  Rico  and  the  Distrif:t  of 
Columbia.  Over  50  percent  of  the 
responses  came  from  California  whii  h 
contains  about  40  percent  of  all 
recreation  residences.  There  were  312 
comments  received  after  the  closing 
date  of  the  notice  and  not  t.onsidi'rcd  in 
the  amdysis  of  comments. 

Respondents  comments  were  sorted 
according  to  the  proposed  policv 
provisions  identified  in  the  comment. 
They  were  further  identified  as:  (1) 
Agreeing  with  the  provision,  (2) 
agreeing  with  the  provision  but  with  a 
contingency  (comment),  (3)  di.sagreeing 
with  the  provision,  and  (4)  disagrcring 
with  the  provision  but  with  a 
contingency. 

(Jf  the  7.793  responses  received.  6. 264 
(80  percent)  were  in  the  form  of 
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fpiestionnaires  developed  and 
flistributed  by  2  national  permittee 
associations.  The  questionnaires 
presented  several  general  stateuHtnts 
describing  a  premise  or  bt^lief  of  what 
the  content  of  the  revised  policy  should 
b«!  to  which  the  nispondent  could  either 
agree  or  disagree.  For  f-xample.  question 
1  of  the  National  Forest  Homeowners 
questionnaire  stated  "I  stronglv  support 
the  policy  provision-that  say's  recreation 
residences  are  a  valid  anti  important 
recreation  use,  and  that  ii  is  Forest 
Service  policy  to  continue  thiuu.  Please 
leave  this  provision  unchanged."  The 
fjjurth  question  of  the  Natioiial 
inholders  Association  questirjunaire 
stated  "Removal  of  re(.reation 
residences  will  cause  emotional  pain 
ami  disruption  for  forest  permittees  and 
their  families.  It  will  cau.se  wa.st"  of 
resources.  For  that  reasoji.  the  proposed 
policy  of  allowing  removal  of  existing 
.     ret  reation  residences  where  there  is  no 
higher  use  (FSM  2721. 23e)  is  arljitrar\ 
cuid  wasteful."  The  questionnaire 
resf)[ms(!s  were  analyzed  aiul  thir 
general  views  of  the  respondents 
considered  during  prepa.'ation  of  this 
final  revised  policy.  Tiiesc  views  were 
helpful  in  identifying  issues  of  concern 
lo  permittees. 

Narrative  comments  were  altached  to 
704  questionnaires.  In  addition.  1.529 
letters  containing  ccimnents  on  specific 
provisions  of  the  proposed  policv  were 
received.  The  total  of  2.233  n;irrative 
responses,  several  of  which  provided 
very  detailed  analysis  and 
recommendations  on  policv  provisions, 
provided  the  most  useful  information  in 
preparing  the  final  revised  polic  v  and 
form  the  basis  for  the  following  ' 
cofumenl  analysis. 

!n  addition  to  providing  tlie 
il'.ieslionnaire  respon.se  forms  to  their 
menibers.  the  pennittee  associations 
provided  narrative  responses  tu  the 
proposed  policy.  These  were  genc^rally 
detailed  analysis  of  the  policy  v.ith  the 
associaticns'  recommendations  for 
.'■in  ision  and  improvement. 

A  summary  of  the  general  con.ments 
received  and  the  agency's  response  to 
them  is  presented  first ."foilouod  bv  a 
summary  of  the  specific  comments 
received  and  the  agency's  response. 
Specific  comments  are  organized  in  the 
saiiie  format  as  found  in  the 
supplementary  informaticm  to  the 
proposed  policy  notice,  that  is.  the  .same 
7  topic  headings  representing  the  major 
issues  addressed  in  the  proposed  policy 
are  used.  The  comment  analysis 
concludes  with  a  di.scussion  of  the 
matters  of  concern  in  the  Assistant- 
Secretary's  derision  and  the  agency's 
.-■esponse. 


Cieneral  Comments 

Over  half  of  the  2.233  respondents 
l)rovided  general  conmients  on 
rtscreation  residence  use  which  ;\  i>re  not 
dire(.ted  at  specific  provisions  of  the 
policy.  Many  respondents  affirmed  their 
desire  to  keep  their  cabins,  at  the  same 
location,  at  reasonable  cost,  and  without 
c:ontinuous  fear  of  nonrenewal  of  their 
permits.  These  respondents  felt  the 
agcrncy.  through  the  proposed  polic  v. 
was  abandoning  support  for  the 
recreation  residence  program,  was 
biased  against  permit  holders,  ami  wa^ 
seeking  to  remove  this  use  from 
National  Forest  System  lands.  Some 
respondents,  however,  felt  the  agencv 
Wds  biased  in  favor  of  permit  holders. 
Many  respondents  offered  elocjuem 
tc;stimony  to  the  significance  of  the 
cabin  to  their  family,  citing  emotional 
ties  to  the  site  that  span  several 
gener.itions.  Others  emph:isized  the 
importance  of  the  recrc;ation  rctsidc-ncc 
use  to  the  National  Forest,  describing 
how  the  c:abins  are  used  bv  a  large 
segmcwit  of  the  public  for  rec:real'ion. 
generate  income  to  the  Treasury,  and 
crontribute  to  the  stew.irriship  of  the 
National  Forests. 

One  pennitt<;e  as.sociation  advui  ..i.hI 
expansitm  of  existing  recreation 
residence;  tracts  and  (?stal)lishnient  of 
n(!W  tracts.  This  view  was  based  on  the 
belief  that  the  agencv  was  in  violation 
of  the  Civil  Rights  Ac:t  of  19(,4  by  failing 
to  nuike  recrciation  residenc:e  lots 
available  to  persons  of  minorilv  races,  or 
ofdiver.se  religious,  political,  and  sexual 
liehefs.  On  the  other  h.md,  .several 
rc^spondents.  favored  no  expansion  to 
phasing  out  of  all  recn-ation  residence 
tracts. 

Many  respo.idents  objected  to  the 
appeal  of  Ihr-  August  10.  1988.  policy 
and  270  suggested  that  the  policv  be" 
restored  in  its  entirety.  Oft.-n.  these 
respondcmts  stated  tfiat  the  proposed 
polic;y  was  biased  and  discriminator} 
against  cabin  owners  and  was  overl\ 
responsive  to  the  views  of  those  who 
opposed  recreation  residence  use.  .A 
smaller  number  felt  the  proposed  policy 
was  an  improvement  ov(?rfhe  1988 
policy,  but  that  there  were  sc^veral  flaws 
in  the  1988  policy  not  addressed  in  the 
proposal,  particularly  that  the  bias  in 
favor  of  permit  holders,  as  identifii'd  in 
the  appeal  decision,  had  not  hecm 
correctf^d.  Eleven  respondents  oflerii:g 
general  comments  generallv  agreed  with 
the  proposed  polic.y,  that  it'respimdc-d 
to  the  appeal  dcjcision,  was  construe :ti\c 
and  a  step  in  the  right  direction. 

The  Forest  Service  recognizes  thai 
there  is  a  divergency  of  opinirm  on 
rec:reation  residence  use  on  the  National 
Forests.  It  is  sympathetic  to  those  who 


have  enjoyed  the  privilege  of  the  use  for 
many  years  and  who  want  to  continue 
the  privilege.  Further,  the  contributions 
these  holders  make  to  the  managi.-nient 
and  prot(x;tion  of  the  National  Forests  is 
ac  know  hedged. 

The  ag(!nc;y  also  recognizees  that 
increasing  demands  are  being  placed  on 
the  Nationai  Forests  to  meet  a  wider 
array  of  public  uses.  Significant  new- 
public  laws  ha\('  been  enacted  siju:e  the 
act  authorizing  privately  owned 
rc;creation  residences  on  the  Natioii;il 
For(!sts  was  t?nHc1ed  in  1915.  These 
laws,  particularly  the  National 
Environmental  Policy  .Act  and  the 
National  Forest  ManagcMuent  Act  of 
1976.  direc:tly  impact  the;  wav  the 
agency  manages  public  and  private  uses 
of  the  National  Fon^sts.  Equally 
significant,  public  pc;rc:eptions  of  how 
the  National  Forests  should  be  m.uiaged 
have  ch.inged  in  the  75  years  the 
rec  reation  residence  prcJgram  h:is  bei-n 
in  e.xisteiu:e. 

The  agenc:y,  liy  policy  adopted  over 
25  u^ars  ago,  sU>pped  the  estdblishment 
of  new  rec:reation  residence  tracts. 
Subsequently,  it  stopp(;d  issuing  ni;w 
permits  for  vac:ant  lots  in  alreadv 
established  tracts.  This  has  fixecl  the 
number  of  recreation  residences  in 
existenc:e  to  a  curreni  l.=i.fino.  This 
ac:tiou  was  taken  in  response  to  an 
increasing  public  denumd  for  recn-ation 
use  cm  the  Ndfional  Forests  in  the 
1960's.  The  rationale  sujjporting  that 
polic\-  decision  still  applies.  The 
agency,  while  recognizing  the  \  lews  of 
thcjse  respondents  who  s<M;k  lo  c:reale 
new  rec;reation  residence  ojiportunities. 
believes  that  such  action  uould  not  be 
in  thc!  public  interest.  It  does  not 
firopose  to  cn>ate  tracts  nor  offer  new 
permits  for  recreation  n!sidenc:e  use. 
RecTeation  residencies  are  bou;,.'!'  uid 
.sold  in  the  private  real  estate;  market. 
and.  as  such,  are  available  to  all 
individuals  undi.T  the;  laws  of  the  Stafs 
and  local  governments  in  which  tliey 
are'  locateid. 

Tlie  Forest  .Service,  in  re-spoiuiing  to 
the  administrative  appeal  decision 
scifrks  a  perrmit  review  and  issu.inc  e 
proc;i-ss  that  does  not  siiou-  bi.is  in  favor 
of  the  rec;re»ation  residi'nce  u.se.  nor  an 
intiMiI  by  policy  to  ri-move  the  peTnu'tte"! 
use. 

Readers  are  reminded  that  whether 
recrciation  residenc:e  use-  should 
c:ejntinue  to  be  pi»rmitti-d  on  National 
f-'orc;st  System  lands  is  v.o\  the  issue 
addressed  in  this  final  polic;v.  The 
.Assistant  Sec:ret;!ry's  appevil  den.ision 
did  not  challenge  the  app.'opi idleness  or 
continuation  of  the  use.  Rather,  it 
foc:u.sse-d  on  l«;gal  flaws  idi'utified  in  the 
1988  ()olic:y  and  in  the  proe:ess  by  whic  h 
that  policy  was  adopted.  This  final 


28716 


Feddral  Register  /  Vol.  59,  No.  105  /  Thursday,  June  2,  1994  /  Notices 


policy  responds  solely  to  t  le  specific 
provisions  in  the  appeal  di  (cision.  The 
agency  has  not  revised,  ret  irected,  or 
otherwise  changed  the  nat  onal 
guidance  stated  in  the  198  J  policy  and 
which  was  not  debated  in  he  appeal 
decision. 

Several  respondents  offe  red  editing 
suggestions  on  the  propos«  d  policy.  For 
example,  the  words  "lot"  { nd  "site" 
were  used  interchangeablv  in  describing 
the  holder's  permilted  arej .  The  agency 
agrees  that  use  of  a  single  lerm  improves 
clarity  and  has  used  the  w^  )rd  "lot" 
throughout  the  final  policy .  Also,  the 
words  "permittee"  and  "h  )lder"  were 
both  used  to  identify  the  p  irty  holding 
the  permit  for  the  recreatic  n  residence 
lot.  Holder  is  the  correct  te  im  and  is 
used  throughout  the  final  jiolicy. 

The  use  of  terms  "termii  ation"  and 
"revocation"  in  this  polic\ .  when 
describing  the  action  leadi  ig  to 


cessation  of  the  privileges 


granted  by 


the  permit,  have  caused  cc  nfusion 


among  holders  and  agency 


personnel  alike.  A  recent  a  mendmeiit  to 
the  Manual  (FSM  2705)  ch  rified  lhe«c 
terms  and  made  their  use  (  onsistent 
with  regulations  at  36  CFR  251.  This 
action  requires  a  conformi:  ig  revision  to 
the  recreation  residence  p(  licy.  In  most 
cases,  the  term  "revor  Jtior "'  replaces 
the  term  "termination."  T(  aid  readers 
in  understanding  use  of  th  !se  terms  in 
the  final  policy,  they  are  d  'fined  as 
follows: 


ease  ns 


Revocation:  The  cessation 
authorization  by  action  of  the 
officer  prior  to  the  end  of  the 
of  occupancy  or  use  due  to  ih 
noncoiDpliance  with  the  term 
authorization,  failure  to  exert 
privileges  granted,  or  for 
the  interest  of  the  general  pub 
are  ap(>ealab!e  by  the  holder. 

Tenninaticn;  The  cessation 
authorization  by  operation  of 
occurrence  of  a  fixed  or  agreei 
condition,  event  or  time  wi;,'- 
necessity  for  any  decision  oi 
authorized  off;!  er. 


a  special  i;se 

ulhorized 
pecified  period 

holder'?, 

of  Ihe 

e  the 
that  are  m 
Revocetior;*^ 


Several  other  edilir.g  su 
incorporated  into  the  final 

Finally,  many  respond 
comments  on  provisions  o 
that  were  not  addressed  in 
Secretary's  appeal  decisior 
example,  several  respon 
»o  the  provision  in  the  periiit 
requires  holders  to  "inspet  I 
adjoining  areas  for  dange 
hanging  limbs,  and  other  e 
hazardous  conditions  whi 
affect  the  improvements 
risk  of  injury  to  individual 
provision  J V.G)  This  provi 
the  permit  adopted  as  r:-.-; 
10,  1983,  policy.  As  JUi  h 


iei  t 


rt  us 


ar  d 


field 


■ji  a  Tpetjai  u?«» 
aw  or  the 
-ujKin 
l.'^e 
■  ioi;  b;y  tt>e 


h<  ui 


<  gest)ons  are 
policy. 
s  offered 
the  policy 
the  Assistant 
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which 
the  lot  and 
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idence  of 
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or  post  a 
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considered  in  this  revision  of  that 
pohcy.  The  agency  appreciates  receiving 
these  comments.  They  are  an  indication 
of  holder  concerns  and  will  be 
considered  as  the  policy  is  updated  and 
kept  current. 

Specific  Comments  and  Response 

The  October  10,  1991,  Federal 
Register  notice  requested  public 
comments  on  a  proposed  revision  to  the 
recreation  residence  policy.  The 
material  in  that  notice  vjas  arranged  in 
7  discussion  topics  that  grouped  the 
revisions  into  elements  or  segments  of 
the  four  agency  directives  that  bear  on 
recreation  residences.  These  7 
discussion  topics  are  also  used  in  this 
notice.  However,  the  entire  recreation 
residence  policy  is  presented  in  this 
notice  so  that  readers  can  see  the 
revisions  in  the  context  of  the  complete 
direction. 

Many  of  the  respondents  offering 
specific  comments  also  asked  that  key 
provisions  and  phrases  from  one  part  of 
the  policy  be  added  to  provisions 
elsewhere  in  the  policy  to  lend 
emphasis  or  clarity  to  the  provision.  The 
Forest  Service  advises  that  the 
redundancy  occurring  as  a  result  of  this 
would  be  inconsistent  with  agency 
directive  system  policy.  Readers  are  also 
advised  that  Forest  Service  direction  for 
administering  recreation  reside.nce 
permits,  or  any  other  type  of  special  use 
authorization,  does  not  stand  alone  m 
the  agency's  administrative  manual  or 
handbooks.  The  direction  in  this  notice 
is  dependent  on  overall  direction 
affecting  the  entire  special  use  program 
ivhich  appears  in  Federal  Regulations  et 
36  CFR  part  251,  subpart  B,  and  titles 
2300  and  2700  of  the  Manual.  In 
addition,  other  direction  affecting  the 
management  of  the  National  Forest 
System  bears  upon  the  recreation 
residence  policy.  In  particular,  direction 
dealing  with  planning  for  all  land  and 
resource  management  activity  and 
related  direction  dealing  with 
environmental  analysis  and  compliance 
with  the  National  Environmental  Policy 
(NEPA),  found  at  FSM  1920,  and  FSM  " 
1950  and  FSH  1909.15,  respectively, 
greatly  influences  the  direction 
contained  in  this  notice.  The  acency  has 
added  cross-refenmces  where 
appropriate  when  a  specific  policy 
provision  is  guided  by  broader  policv 
direction. 

1 .  Validity  of  the  Recrt'aticn 
Residence  Use.  The  proposed  direction 
at  FSM  2347.1  set  forth  the  basic  policy 
on  recreation  residence  use  and 
c  or;tinuance.  The  beginning  paracTsph 
of  that  section  established  that 
recreation  residences  were  a  \cJjd  us,^  oi 
N,ition.3l  Forest  System  lar.d  and  an 


important  component  of  the  overall 
National  Forest  recreation  program.  A 
clear  statement  of  policy  followed 
stating  that  the  use  could  continue  to 
occupy  the  Federal  lands.  The  purpose 
of  this  revision  was  to  place  the 
recreation  residence  use  on  an  equal 
footing  with  other  uses  when  decisions 
involving  allocation  of  the  land  were 
being  made. 

Comments.  There  were  738  comments 
received  on  this  proposed  policy.  Most 
supported  the  policy  statement  and 
suggested  it  be  strengthened.  For 
example,  several  respondents  suggested 
the  following  language:  "Therefore, 
when  considering  nonrenewal  of 
recreation  residence  permits  for  an 
alternative  use  be  sure  that  the  value  of 
the  alternative  public  use  is  equal  to,  or 
exceeds  the  value  of  the  existing 
recreation  use."  Other  resjjondents 
opposed  the  provision,  stating  that  it 
overstated  the  importance  of  the  use  and 
that  sucJi  words  as  "important"  implied 
that  other  uses  were  not  important.  It 
vjas  sug;;ested  that  the  word  "equally' 
be  placed  before  the  words  "valid"  and 
"important"  to  provide  better  balance  to 
the  policy  statement. 

Response.  The  Forest  Service  believes 
that  recreation  residences  are  a  valid 
and  important  use  of  the  National 
Forests.  Equally,  it  befipvps  that  existing 
uses  should  be  allowed  to  continue.  The 
agency  recognizes  that  there  may  1:h?  rarf 
instances'when  a  use  is  not  consistent 
with  a  National  Forest's  Land  and 
Resource  Management  Plan  (Forest 
plan),  and  the  recreation  residence  us<; 
must  give  way  to  an  alternative  public 
use.  However,  the  overall  polity  steted 
in  this  section  is  appropriate  to  ensure 
that  any  decision  to  not  allow  a  new 
permit  for  an  established  use  to  be 
issued  mi.'St  be  fair  and  equitable  and 
supported  by  careful  analysis  and 
documentation.  The  Forest  Service  is 
satisfied  that  the  policy  statement  in 
FSM  2347.1  adequately  establishes  the 
appropriateness  of  the  recreation 
residence  use  without  the  need  for 
further  clarification  and  will  adept  !hf 
language  as  proposed. 

2.  Conformity  to  the  1915  Term 
Permit  Act.  This  topic  is  confined  to  om 
provision  of  the  proposed  policy. 
Proposed  paragraph  2  of  FSM  2347.03 
stated;  "Ensure  that  recreation  residence 
use  does  not  preclude  the  general  publk 
from  full  enjoyment  of  the  natural, 
scenic,  recreational,  and  other  aspecls  ol 
the  National  Forests  as  stipulated  in  the 
Act  of  March  4. 1915  (FSM  2701).'  This 
provision  was  placed  in  the  proposed 
policy  to  emphasize  this  requirem^^nt  o5 
the  1915  Act  and  uses  words  from  fhp 
Act.  This  provision  was  worded 
similarly  in  the  li'?.0  pohcy  but  p]atr-l 
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in  a  different  location.  The  prevision 
was  moved  into  the  policy  section  in  the 
1991  proposal  to  give  greater  emphasis 
to  the  direction  and  ther-eby  respond  to 
the  appeal  decision's  direction  to  make 
the  policy  neutral. 

Comment.  There  were  996  comments 
addressed  to  this  provision  of  the 
proposed  policy.  The  word  "ensure" 
was  the  focus  of  nearly  all  of  the 
comments.  Respondents  feh  that  use  of 
this  word,  conveying  certainty  of  action, 
changed  the  intent  of  the  1915  Act 
language  and  would  lead  Forest  officers, 
upon- determining  any  impact  on  "full 
enjoyment."  to  conclude  that  the 
permitted  use  should  not  continue.  (It 
should  be  noted  that  "ensure"  was  used 
in  the  provision  in  the  1988  policv.) 
Some  respondents  pointed  out  that  it 
would  be  impossible  for  a  Forest  officer 
to  ensure  compliance  with  the  Act. 
Other  respondents  stated  that  the 
provision  in  the  1915  Act  was  net 
intended  to  discourage  conti.iuation  of 
the  use.  They  pointed  out  that  the  Act 
does  not  establish  priority  of  use 
(recreation  residence  versus  other 
pubiic  uses),  thus  an  equalitv.  not  an 
hierarchy,  of  uje  is  implied." 

Response.  The  Forest  Service  agrees 
that  t!i€  word  "ensure"  is  inappropriate 
in  this  provision  and  that  equality  in  the 
consideration  of  uses  is  required. 
Further,  the  agency  finds  that  the 
location  of  a  provision  in  FSM  2347.03 
dealing  only  with  recreation  r(:sidences 
is  not  correct.  The  subject  of  Ma.Tual 
section  2347  is  "Non-commercial 
Recreation  Use,"  a  broad  category 
encompassing  privately  built  and 
owned  structures  of  which  recreation 
residences  are  but  one.  Also  included  in 
tiiis  categor/  of  u.se  are  p.nvate  clubs 
and  lodges,  houseboats,  boat  docks  and 
wharves,  and  shelters.  All  ofthe.se  non- 
commercial uses  come  under  the 
guidance  of  the  1915  Act.  The  agency 
believes  the  guidance  is  appropriate  but 
must  be  revised  to  reflect  die  broader 
scope  of  the  FSM  section.  Therefore,  the 
provision  is  retained  but  renumbered  as 
paragraph  3  to  reflect  a  more  logical 
sequence  of  direction.  The  provision  has 
been  rewritten  to  remove  "ensure"  and 
to  substitute  "non-commercial 
recreation  sites"  for  "recreation 
residences."  The  reference  to  the  1915 
Act  is  also  rfcmo\'ed  to  avoid 
redundancy,  as  this  Act  is  cited  in  the 
li.-it  of  authorities  under  which  term 
sptjcial  use  authorizations  can  be 
granted  (FSM  2701). 

3.  Determination  of  Permit  Henevw! 
and  Xonrenewal.  The  provisions  of  the 
proposed  policy  dealing  with 
( (ir.tinuation  of  the  recreation  residence 
!sr.  conversion  to  alternative  public 


'i  •(  s.  and  the  analysis  and  decision- 


making process  involved  in  these 
actions  brought  forth  the  largest  number 
and  most  detailed  comments.  There 
were  over  1.900  comments  directed  to 
these  policy  provisions,  many  of  which 
were  very  detailed,  and  offered  lengthy 
revisions  to  the  proposed  policy.  This'is 
to  be  expected  as  these  provisions  are  at 
the  core  of  the  appeal  decision  and  are 
central  to  the  holders'  concern  that  thev 
will  be  able  to  continue  the  use.  For 
ease  of  analysis,  the  discussion  is 
separated  into  the  four  parts  of  the 
proposed  policy  that  cover  this  topic. 

a.  Recreation  Residence  Continuance. 
The  applicable  direction  is  found  at 
FSM  2347.03  and  2721. 23e.  The  broad 
direction  on  continuation  of  the 
recreation  residence  use  (paragraph  3, 
FSM  2347.03  of  the  proposed  policy) 
stated:  "Continue  to  authorize  those 
e.visting  facilities  now  occupying 
National  Forest  land  under  special  use 
authorization  that  (a)  are  consistent  with 
management  direction  given  in  the 
Forest  Land  and  Resource  Management 
Plan,  (b)  are  at  locations  where  the  need 
tor  an  alternative  public  purpose  has  not 
been  e^^tablished,  (c)  do  not  constitute  a 
material,  uncorrectable  offsite  hazard  to 
National  Forest  resources,  and  (dj  do 
no!  endanger  the  health  or  safety  of  the 
holder  or  the  public."  The  proposed 
policy's  guidance  on  the  decision  to 
reissue  the  permit  is  found  at  FSM 
2721.23e.  paragraph  1  as  follows:  "The 
Land  and  Resource  Management  Plan 
(For(;st  plan)  provides  direction  for 
continuance  of  the  recreation  residence 
use  (FSM  1920).  As  Fore.st  plans  are 
revised,  recreation  residence  use  shall 
be  explicitly  addressed  in  the  plan 
through  delineation  of  management 
areas  and  associated  management  area 
prescriptions  (FSM  1920).  " 

Comment.  There  were  136  comments 
received  on  these  two  provisions  of  the 
proposed  policy.  The  use  of  the  Forest 
plan  as  the  means  of  determining 
recreation  residence  continuance  is  the 
most  significant  departure  the  proposed 
policy  makes  from  the  1988  policy. 
Most  of  the  respondents  v.  ure 
suspicious  of  this  change,  slating  their 
concern  about  inconsistent  or  arbitrary 
local  treatment  of  the  residences, 
inabilily  to  participate  in  the  decision- 
im.kiug  process  involving  Forest  plans, 
and  the  failure  !o  use  environmental 
andlysis  standards  when  amending  or 
rr;\ising  Forest  plans. 

Respondents  felt  that  the  decision 
process  on  continuance  was  flawed 
because  continuance  was  determined  by 
\yhethcr  the  use  was  consistent  with  the 
Forest  plan.  They  advocated  a  return  to 
the  process  described  in  Uie  1988  policy 
which  stated  the  decision  to  continue 
ihe  us»'  w.as  to  be  made  by  a  s«'p,irate. 


free-standing  analysis  that  did  not 
depend  on  the  language  of  the  Forest 
plan.  In  the  proposed  policy,  the 
consistency'  determination  in  the 
context  of  recreation  residences  would 
be  made  on  the  basis  of  a  comparison 
to  the  land  and  resource  allccatiims 
made  in  the  Forest  plan.  If  land 
allocated  to  the  recreation  residence  use 
was  consistent,  the  use  could  continue. 
If  not  consistent,  the  use  would  be 
analyzed  to  determine  if  it  could  bo 
made  consistent  or  must  be  removed  in 
favor  of  the  proposed  action,  or 
alternative  public  use. 

Other  respondents  described  the 
policy  provision  allowing  continuance 
of  those  e.xisting  facilities  which  ". 
are  at  locations  where  the  need  for  an 
alternative  public  purpose  has  not  been 
established"  as  a  "Pandora's  box."  since 
there  are  always  alternative  purposes. 
They  were  concerned  that  the  directi(jn 
provided  no  guidelines  or  criteria  for 
u.se  in  weighing  alternative  uses  of 
National  Forest  land  and  thus  would 
allow  decisions  which  were  arbilrar\- 
and  capricious.  The  respondents  asked 
for  a  definition  of  alternative  public 
purpose. 

Others  opposed  these  provisions 
because  they  believed  u.se  of  the  phrase 
"continue  to"  biastd  the  decision  to 
offer  a  new  permit. 

Finally,  respondents  fell  that  the 
determination  of  whether  the  use 
should  continue  based  on  a  policv 
promulgated  by  the  agency's 
Washington  Office  could  result  in 
arbitrary  action  by  individuals  removed 
from  the  issue  as  it  should  !«.■  addressed 
They  suggested  instead  tl.af  each 
location  should  be  viewed  on  its  own 
and  not  be  part  of  a  nationwide  policy. 
Conversely,  some  respondents  felt  the 
proposed  policy  left  too  much  up  to  the 
whims  of  local  forest  officials  where 
decisions  could  be  made  arbitrarily  an<i 
capriciously  without  regard  to  national 
policy. 

nespun^e.  The  prf;posed  pDlic\- 
significantly  changed  the  1988  policy's 
direction  in  the  way  recreation 
residence  continuance  decisions  would 
be  made.  Making  the  Forest  plan  the 
foundation  for  the  decision  to  continue 
the  use  is  a  major  departure  from  the 
"analysis  of  continuance  "  process  set 
forth  in  1988  policy.  Most  permit 
holders  are  not  famili:ir  with  tiie  f<,itst 
planning  process  that  produces  the 
individual  National  Forest  Land  and 
Resource  Management  plan  In  fac  t. 
mar.y  indicated  they  were  unauiire  tJiaf 
a  plan  encompassing  all  activities  on  the 
National  Forest  e.xisted.  Those  that  were 
aware  of  the  planning  process  often  did 
not  make  the  link  between  their 
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permitted  use  and  the  fa: 
set  forth  in  the  plan. 

The  agency  recogn)2es  l 
Significance  of  this  depart 
previous  poJicy.  However 
guided  by  statutory  ai.th 
own  implementing  diiecl 
National  Forest  Managem 
1976  requires  the  agency 
mtegrated,  mterdisciplinc 
p)a:ining  process  to  make 
resource  allocation  cecjsi 
National  Forest.  Further 
1976  Act  requires  that  oYi 
contracts,  and  other  ms 
use  and  occupancy  of  Xa', 
System  lands  shall  be  ccn 
the  Forest  pJan.  Thus,  lec 
residence  use  zr.6  coi.1:r/o 
brought  into  corn p3;&.':cf  v 
direction 

Responds  nls"  concerns ' 
Forest  p)a.T  to  guide  pe ittj. 
decisions  or  de!ermirjj,-'g  i 


o:  ily 


nt 


t ) 


<ns 


s  >c 


Iru  r 


a. 


r 


public  purposes  refiects  ihp 
understanding  of  the  p)on 
The  planning  pohcy  se:s  f 
direclicn  to  involve  all  Sj 
and  the  publ -r  when  arr.t 
revising  a  Foxf'>1  plan  The  ;e 
requirements  are  emp>  -ssi 
proposed  recreation  jeiice 
which  requires  notificgliu: 
involvement  of  bold»=''  br- 
rvpresentsiives  !FS?.5  2721 
paragraph  2).  The  agency  1 
requirements  that  holderb 
in  all  actions  affecting  the 
residence  use  are  adecjua';( 
the  pohcy  and  will  not  Iff, 
inconsistent  or  arbitrary  5 
use  during  Forest  plannm 

Environmental  analysis 
cornerstone  upon  v«hich  d 
local  agency  officials  rest 
policv  on  environmental  a 
FSM'i950  and  FSH  1909 
detailed.  Actions  which  af 
plan,  including  those  whi 
the  plan  must  be  supporle 
environmental  documenta 
Respondents  concerns  thai 
recreation  residence  use  v. 
adversely  affected  ihroiJgh 
that  they  are  not  informed 
involved  in  must  consider 
its  entirety  and  recognize  t 
established  agency  policy 
permit  this  to  happen. 

Use  of  the  term  "altemal 
purpose"  in  the  proposed 
the  agency's  recognition  t 
Assistant  Secretary's  appei 
required  decisions  on  cont 
made  in  a  neutral  manner 
desire  for  continued  use  c 
considered  superior  to  olh 
but  must  be  judged  in  the 
ovrrall  use  of  the  land.  Th 


d  guidance  "alternative'  is  intended  to  convey  the 

concept  of  equality  of  use  initead  of 

^e  superiority  of  one  use  over  another  The 

!re  horn  agency  recognizes  that  the  recreation 

it  must  be  residence  use  must  be  considered 

ar»d  Its  equally  when  considering  aljocation  of 

m.  The  land  and  resources  through  the  Forest 

Act  ol  planning  process  On  the  other  hand  jt 

use  an  does  not,  indeed,  it  cannot,  place  the 

y  forest  use  at  a  higher  level  than  other  oses  .n 

he  land  and  the  Forest  planning  process  It  js  the 

for  each  Forest  planning  process  which  defines 

'ion  6  of  the  and  limits  alternative  p;jbhc  uses 

lermJts.  through  allocation  of  land  and 

vents  for  the  resources.  Alternative  public  uses  can 

nal  Forest  only  be  those  which  the  Forest  plan 

jsVnl  wi'.h  defines  Thus,  the  phrase  is  cons:dere>i 

aiion  the  most  accurate  way  to  por;rey  i.he 

nee  nitist  te  actions  involved  in  retreation  residence 

i'th  that  continuance  and  will  be  retained  in  the 

final  policy. 
■.a!  use  of  the         The  agency  rejer Is  responder.ts' 

ccnunuance  c onrems  that  the  term  "continue  to    :r> 

ternalive  FSM  2347.03.  paragraph  1.  le.'rds  bias 

lac*,  of  toward  renewal  of  the  perr,^it.  The  Jem 

;ng  process  )s  fully  consistent  with  policy  stating 

nh  c.'ear  that  the  use  is  a  valid  use  of  National 

licttd  partit-b  Forest  lajid.  Furth*='r.  it  is  limited  by  the 

nriii:c  or  lar^guage  which  follows  in  the 
provision, 
ed  in  iht  The  agency  also  -ejects  resprnUents' 

■.ce  policy  ttbjections  to  pc/iicy  promulgated  st  the 

nd  national  level  which  csnnot  adecuately 

i  ihc^r  address  local  condit'or.s  affecting  the 

23h.  use.  and.  conversely,  that  such 

lieves  t.*:sl  decisions  should  not  be  made  by  locsl 

>e  involved  officials  The  proposed  policy  balances 

ecreation  national  policy  on  recies^ion  fesidei^ce 

covered  in  use  with  a  planning  and  decis)on- 

5  to  making  process  made  at  the  ind:  viriiial 

dtmenl  of  the  NaiionaJ  Forest  level  This  decent:ch:'=d 

process  is  considered  the  most 

s  the  appropriate  way  lo  manage  these 

isions  by  Federal  lands. 
\gency  Therefore,  the  age.ncy  will  adopt  the 

alysis  at  language  of  the  proposed  policy  at  FS\5 

is  clear  and  2347.03.  paragraph  3  (.renumbered  as 

ect  the  Forest  paragraph  2  in  the  final  policy),  and 

implement  FSM  2721. 23e.  paragraph  1.  pertaining 

by  to  continuance  of  the  use  unless  the  use 

ion,  IS  at  a  location  where  an  alternative 

the  public  purpose  has  been  established 

11  be  through  the  Forest  planning  process, 

a  process  Paragraph  1.  FSM  2721. 23e,  has  been 

31  01  edited  for  clarity  and  consistency  v.ith 

this  policy  in  the  forest  planning  process, 
lat  long-  b.  Use  Consistent  With  Forest  Plaji 

ould  not  The  proposed  policy  at  FSM  2721. 23f 
paragraph  2,  provided  guidance  when 

ve  public  making  decisions  on  continuance  of  the 

folicy  reflects  use.  It  stated:  "Decisions  to  issue  new 

the  recreation  residence  term  permits 

1  decision  following  expiration  of  the  cun^nt  term 

nuance  to  be  permit  require  a  determination  of 

The  holders"  consistency  with  the  current  Forest 

not  be  plan.  Make  this  determination  by 

r  public  uses  evaluating  the  extent  to  which 

itext  of  thp  continued  recreation  residence  use 

word  .idheres  to  the  standards  and  gui.?^!i^,es 


'C 


1  5 


CI 


hat 


in 


(O) 


contained  m  the  managemf.nt 
prescription  for  the  appropriate 
management  area.  Address  continuation 
of  recreation  residence  use  on  a  tract  or 
group  of  tracts  baiis.  not  en  individual 
sites."  Subparagraph  a  then  sets  forth 
direction  v^hen  recre&tion  lesidrn-re  u^t 
vvas  consistent  with  the  CLrient  Forest 
plan.  When  the  use  vtas  consistent  with 
the  plaii,  the  use  wouJd  continue.,  a  nev^ 
permit  issued,  er.d  the  decision  lo  }s<:ije 
categoric  ally  e^cluded  horn 
'^nviionnienlal  docume,'5'slicij.i  uv'ie^."- 
"extraordinary  rircojmst&rjCfs"  x%eje. 
present  that  would  rrerit  snelys'S  of 
environ."j)ental  ef.'e*  ts.  The  pTOcediUr.! 
direction  in  FSH  41  ::'3a  'p:<n'idid 
detailed  i;:s'.njcliorjson  issuirgnew 
permits  when  the  use  w£5  c or,'is1';:'t 
with  the  Fojpst  plcn. 

Note;  The  iMl  p.'orotf  d  j:.'c)jiy  sdvj»ed 
\'>at  ?he  ogeiiry  vvas  c  L;r7fTjiJy  revj'.irip  Ji' 
pohoes  or.'d  x>70>fdcTei  for  cc.n'jp.lyj.tic  i*jKi 
fJEPA  ^"-d  ihii  5he  adoption  oi  hrt'^l  NEPA 
pohcy  cou)d  a.^ert  i.he  dj-etiion  irri'sjr.-r'd  >  ■ 
Ibe  propcieJ  polxy  releting  lo 
fnv)jonrr;er>le'  B-.ii)ys!S  snij  dotti.T:.".'tr.iU'lHni 
TJjp  ^>ns]  KEPA  poJjcy  we?  sdoptt-d  cr> 
Sr'p1e;T-r-tT  J8.  ^S92  i»7  JH  s.^56«ij.  .^nd  d'  -> 
afiect  this  proposed  p'j'uiy 

Changps  in  '.he  recreation  re sjdt )".-i< 
policy  7r:si]e  necessary  by  the  jjnal 
NEPA  policy  are  noted  in  the  follow.-y.c 
dit^cussion 

Co;n.>nen/.  There  were  ""1  tonvments 
directed  to  this  provision  ihal  gaves 
guidance  where  recreation  residence  usif 
IS  consistent  with  the  Fojesi  pJs:o  Whj.'f 
respondents  favored  the  expedited 
process  in  issuing  a  new  permit  neariy 
all  stated  some  depee  of  oppositio.n  to 
the  direction.  Comments  Jocised  on  tht- 
requircments  for  environmental  a;oa]ysi!! 
as  the  bssis  for  a  decision  to  cominue 
the  use,  pa.licuiarly  the  requL^ements 
relating  to  "extraordinary 
f  irci-mstances."  Respondents  felt  that 
.recreation  residences,  havirig  been  in 
place  for  many  years,  do  not  cause 
'ignificanl  environmental  effects  ai^il 
'he  decision  to  issue  a  new  permit 
should  be  cd'i-'gorically  excluded  from 
e.nvironmental  docu.mentation. 
Respondents  also  suggested  that 
requiring  environmental  analyses  v^.i- 
unnecessary,  redundant,  and  costly 
They  suggested  that  the  requirement  t>^ 
severely  limited  end  each  decision  to 
prepare  environmental  documenlaticn 
be  reviewed  by  superior  officials  b<'?ore 
being  implemented. 

Respondents  expressed  coniervi  ihrtl 
extraordinary  circu.mstances,  described 
in  the  notice  as  including  the  pres*;  n<  e 
ftf  threatened  or  endangered  species  or 
iheir  critical  habitat,  flood  plains, 
wel lands,  archaeological  sites,  or 
historic  properties  or  areas,  were 
p.'^senl  in  nearly  every  recreatioji 
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residence  tract,  and  thus  would  always 
trigger  ftirther  environmental  analysis 
even  though  the  recreation  residence 
has  existed  within  such  circumstances 
and  without  causing  adverse  impacts. 
Respondents  pointed  out  that  the  fact 
the  use  was  consistent  with  the  Forest 
•  plan  would  be  rendered  meaningless 
because  all  uses  would  be  subjected  to 
an  environmental  analysis  or 
environmental  impact  statement  before 
a  new  pennit  could  be  issued.  They  felt 
that  this  requirement  was  too  open- 
ended  and  discretionary  and  would 
allow  generahties,  such  as  open  space, 
visual  corridors,  or  general  forest  areas 
to  be  defined  as  extraordinary 
circumstances.  They  recommended  that 
the  presence  of  an  assumed 
extraordinary  circumstance  should  not 
in  itself  preclude  continuation  of  the 
use,  or  create  a  presumption  of 
inconsistency  with  the  Forest  plan,  until 
analysis  proves  the  circumstance  to  be 
truly  extraordinar)'  and  continued 
recreation  residence  use  a  threat  to  the 
environment.  One  respondent  suggested 
that  extraordinary  circumstances  be 
limited  to  those  which  are  new  and  did 
not  exist  in  the  period  shortly  before  the 
time  when  a  decision  on  continuance  is 
to  be  made,  and  that  the  presence  of 
endangered  species,  for  example,  in  the 
area  of  recreation  residences  should  not 
automatically  trigger  the  preparation  of 
an  environmental  analysis  or  impact 
statement. 

The  direction  in  FSH  2709.11.  section 
41.23a,  providing  procedural  direction 
on  continuing  the  use  and  issuing  a  new 
permit,  brought  forth  comments 
cautioning  against  "useless  and 
unnecessary-  EA  or  EIS  studies."  These 
respondents  suggested  that 
extraordinary  circumstances  should  not 
automatically  require  preparation  of 
environmental  analyses.  Other 
respondents  suggested  that  the  entire 
section  41.23a  be  removed  since  the 
guidance  prejudges,  skews  and  appears 
to  bias  the  process. 

Response.  The  Forest  Service  agrees 
the  proposed  policy  and  procedures 
applicable  when  recreation  residence 
use  is  consistent  with  the  Forest  plan  is 
unnecessarily  complex.  It  also  agrees 
that  situations  under  which 
extraordinary  circumstances  would 
apply  to  permit  continuation  are  too 
broad  and  need  refinement.  When  use  is 
consistent,  the  policy  should  provide  an 
expedited  process  resulting  in  a  new 
permit.  The  Forest  plan  is  the  means  by 
which  environmentally  sensitive  areas 
are  identified  and  managed.  The 
presence  of  extraordinary  circumstances 
should  not  force  additional 
environmental  documentation  unless  it 
is  clearly  established  that  a  material 


adverse  environmental  effect  could 
result  by  continuing  the  use. 

Accordingly,  the  agency  has 
substantially  revised  the  proposed 
policy  at  FSM  2721. 23e.  paragraph  2. 
and  FSH  2709.11,  section  41.23a.  This 
revision  recognizes  the  public 
comments  and  the  final  revised  NEPA 
policy  and  procedures  adopted  by  the 
agency  in  1992.  The  NEPA  policy 
substantially  clarified  previous  policy 
for  excluding  actions  from 
environmental  documentation.  Further, 
the  agency  has  chosen  to  minimize  its 
direction  on  environmental 
documentation  in  the  final  policy  and 
guidance  and  instead  refers  to  the  NEPA 
policy  found  in  FSH  1909.15. 

Briefly,  recreation  residence  uses  that 
are  consistent  with  the  Forest  plan  will, 
upon  expiration  of  the  current  term 
permit,  be  issued  a  new  term  permit. 
The  environmental  documentation 
supporting  the  Forest  plan  will,  in  most 
cases,  be  sufficient  for  documenting  the 
decision  to  continue  the  recreation 
residence  use. 

When  issuing  new  permits,  a  record 
of  decision  or  decision  notice  and 
finding  of  no  significant  impact  would 
be  prepared  only  if  the  recreation 
residence  use  was  not  specifically 
approved  in  the  Forest  plan  decision 
document.  Issuance  of  a  new  permit  is 
an  implementation  action  of  a  Forest 
plan  decision  approving  recreation 
residen|:e  use.  The  NEPA  compliance 
requirement  is  fulfilled  by  the  Forest 
plan  environmental  impact  statement. 
Recreation  residence  use  which  has 
changed  since  being  found  com-i  tent 
with  the  Forest  plan  would  require 
further  NEPA  analysis  and 
documentation.  In  most  cases  this 
analysis  would  cause  the  action  to  fall 
within  a  category  of  actions  excluded 
from  NEPA  documentation. 

An  exception  to  the  above  may  occur 
if  the  environmental  documentation 
supporting  the  decision  to  continue  the 
recreation  residence  use  is  more  than  5 
years  old  at  the  time  of  permit 
expiration.  This  requirement  is  set  forth 
in  the  agency's  Environmental  Policy 
and  Procedures  Handbook  (FSH 
1909.15.  sec.  18.03)  and  is  based  on  the 
Council  on  Environmental  Quality's 
"Forty  Questions"  document. 

The  action  necessary  to  issue  the  new 
term  permit  would  commence  two  years 
before  permit  expiration  and  the  holder 
notified  of  the  action.  New  permits  that 
continue  the  use  would  contain  updated 
clauses  tliat  reflect  current  Department 
of  Agricuhure  regulations  and  other 
Federal.  State,  or  county  laws  applicable 
to  the  area  covered  by  the  permit. 


Therefore,  the  agencv  is  c'lopting  final 
policy  as  described  above.  This  is  set 
forth  at  FSM  2721. 23e.  paragraph  1. 

c.  Use  Not  Consistent  With  the  Forest 
Plan— Project  Analysis.  The  proposed 
policy  at  FSM  2721,23e.  paragraph  2b. 
provided  direction  on  action  to  be  taken 
when  the  recreation  residence  use  was 
not  consistent  with  the  Forest  plan. 
Procedural  guidance  at  FSH  41.23b 
described  the  procedure  to  follow  in 
conducting  a  project  analysis.  The 
recreation  residence  use  vvould  be 
inconsistent  when  the  lands  currently 
authorized  for  recreation  residence  use 
are  allocated  to  other  public  uses  by  the 
Forest  plan.  Continued  recreation 
residence  use  would  thus  be 
inconsistent  with  new  management 
prescriptions,  standards  and  guidelines. 
This  could  occur  when  a  Forest  plan 
defines  a  management  area  of  the 
National  Forest  for  developed  recreation 
use  and  an  amendment  to  the  plan 
changes  this  to  threatened  or 
endangered  species  habitat.  The 
recreation  residence  use  would  then 
apparently  be  inconsistent  with  the  new 
management  area  designation.  In  this 
case,  a  "project  analysis"  would  be 
prepared  to  deterniinr  -.vhether  the  use 
could  be  accommodated  along  with  the 
alternative  public  use,  or  must  be 
rerrioved  upon  permit  expiration. 

The  project  analysis  would  identify  a 
range  of  public  uses  consistent  with  the 
Forest  plan  direction,  including 
consideration  of  continuing  the 
recreation  residence  u.se,  that  would  be 
compatible  with  the  managrment  area 
designation.  If  this  analysis  indicates 
the  recreation  residence  use  could 
continue,  a  decision  would  be  made  to 
issue  a  new  permit  upon  expiration  of 
the  current  permit.  Since  continuation 
of  the  use  had  been  determined  to  be 
inconsistent  with  the  Fo.-est  plan,  the 
plan  would  have  to  be  amended  to 
accommodate  th.e  changed 
determination.  If  the  analysis  indicates 
that  the  use  cannot  CDntinoe.  the  holder 
would  be  notified  that  a  new  permit  will 
not  be  issued  upon  expiration  of  the 
current  permit.  In  this  event,  the  holder 
would  receive  at  least  10  years  of 
continued  occupancy  from  the  date  of 
notification  and  may  be  offered  an 
alternative  location,  or  in-lieu  lot.  for 
the  use. 

Comment:  There  were  998  comments 
received  on  this  provision  of  the 
proposed  policy.  Many  respondents 
were  concerned  that  use  of  the  Forest 
plan  to  determine  whether  the 
recreation  residence  use  should 
continue  was  inappropriate  because  the 
plan  could  never  focus  on  the  specific 
and  different  issues  that  a  proper 
analysis  of  the  use  demands.  Others  felt 
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that  the  phrase  in  the  prov 
"implement  the  new  dirge 
that  a  decision  had  already 
They  recommended  this 
eliminated  since  it  assuni 
inconsistency  prior  to  a 
they  recommended  th^t  ne 
management  direction  be  " 
emphasize  that  the  project 
not  a  sham. 

Nearly  all  of  the  respond 
commenting  en  this  provis 
proposed  policy  stated  that 
sequence  of  planning  shou 
project  analy.<;is  prepared 
Forest  plan  is  amrnded  or 
be  the  basis  for  the  amendn  i 
revision.  This  concern  is  t 
respondents'  recommendat 
determination  of  inconsis 
only  on  the  basis  of  a  self 
specific  pr">;ect  analysis  the 
pnvironnn-.:;al  analysis  req 
Respondents  also  expressec 
that  the  process  called  for  i 
provision  conveyed  a  bias 
use. 

.  These  concerns  can  be 
the  comment  of  one  respon 
1983  policy  required  a  spt 
environmental  analysis  for 
decisions  pertaining  to  'i 
with  the  Forest  plan.  Jn  the 
inconsistency  is  now  decidi 
Forest  p!.=n  VviTHOUT  AN"' 
EFFECTIVE  RULES.  This  is| 
r<?asonabIe  and  is  unfair 

Several  respondents  expr  ? 
Concern  that  recreation  resi 
holders  would  not  be  in  vol' 
actions  leading  to  adrption 
plan  amendments,  or  Ihat  tl 
participation  would  not  be 
the  basic  decisions  on  land 
boen  mad;  They  asked  that 
holders  be  a  part  of  the  enti 

Comments  on  the  procedi 
guidance  in  FSH  41.23b  for 
project  analyses  focused  on 
of  or  emphasis  on  the  factor ; 
ronsidcrationa  to  be  includ 
analysis.  Several  suggested 
of  environmental,  economic 
costs  of  removing  the  recrea 
residences.  Others  recommqn 
cost/benefit  analysis  of 
included  in  the  analysis.  Se 
respondents  sugcosted  that 
standards  and  guidelines  fo 
analysis  were  substantially 
the  proposctl  policy  than  th 
1988  poUcy  and  recom 
rarher  language  be  restored 
was  consistency  between  ai 
Forests.  Many  suggestions 
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that  could  be  used  to  edit  and  clarify  the 
proposed  guidance  in  FSH  41.23b. 

Hesponsn:  The  respondents  to  this 
section  of  the  proposed  policy  did  so 
under  a  distinct  disadvantage.  The 
proposed  policy  describing  Forest 
planning.  NEPA  analysis,  and  public 
involvement  processes  affecting  the 
recreation  residence  use  was  based  on 
more  complete,  overall  guidance  set 
forth  elsewhere  in  the  Manual  and 
Handbooks.  The  proposed  direction  for 
this  specific  use.  therefore,  was 
supplemental  to  that  overall  guidance. 
Respondents  were  not  aware  of  or  did 
not  have  access  to  this  overall  guidance. 
1  hey  sought  to  resolve  their  concerns  or 
objections  by  recommending  more 
complete  descriptions  of  the  processes 
or  clarification  of  procedures  relating  to 
recreation  residence  continuance.  Thus, 
many  of  the  comments  summarized 
above  could  be  responded  to  by  simpiv 
stating  thai  the  concern  is  thoroughly 
treated  elsewhere  in  FSM  or  FSH. 

The  agency  is  sympathetic  to  the 
respondents"  dilemma.  However,  it 
disputes  the  contention  that  actions 
affecting  recreation  residences  during 
forest  planning  occur  wjthout  any 
effective  rules  fo  guide  them.  The  rules 
(direction)  are  clear  and  thorough.  The 
agency "s  dilemma  is  that  its  directives 
policy  prohibits  repetition  and 
redundancy  in  manual  and  handbook 
material  for  llie  sake  of  emphasis  or 
clarity.  Direction  guiding  the  forest 
planning  process  is  found  in  FSM  1920. 

To  resolve  this  dilemma,  the  agency 
has  placed  references  at  appropriate 
places  in  the  final  policy  so  that  local 
agency  officials  and  holders  are  aware  of 
overall  direction  that  influences  tlie 
specific  direction  on  recreation 
residence  use.  And.  the  agency  believes 
that  respondents"  concerns  about  forest 
planning,  consistency  determinations, 
and  applicability  of  NEPA,  will  be 
resolved  as  holders  become  more 
knowledgeable  about  the  forest  planning 
and  environmental  analysis  processes. 
Most  respondents  acknowledged  that 
the  recreation  residence  us*-  should  be 
recognized  in  the  Forest  plan.  Likewise, 
holders  should  recognize  that  it  is  in 
their  interest  to  be  involved  in  the  forest 
planning  process,  not  only  to  protect 
their  interests  in  their  recreation 
residences,  but  to  demonstrate  that  they 
are  part  of  the  National  Forest 
community  and  interested  in  its  overall 
management.  The  Forest  Service 
believes  this  final  policy  will  encourage 
holder  participation  in  the  forest 
planning  process. 

Agency  policy  on  forest  planning  and 
NEPA  evaluation  does  not  allow  a 
decision  to  remove  recreation 
residences  to  be  made  bv  the  Forest 


plan.  The  process  for  implementing  a 

Forest  plan,  explained  in  FSH  1902.12. 
requires  that  any  use  that  appears  to  be 
inconsistent  with  new  management 
direction  must  be  analyzed  and 
evaluated  before  any  decision  is  mad(»  to 
discontinue  that  use.  In  section 
2721. 23e,  paragraph  lb,  of  the  final 
pohcy.  the  agency  has  clarified  this 
point  by  revising  the  heading  to  read 

"Use  Apparently  Not  Consistent  V.'ith 
the  Forest  Plan."  This  revision  is 
intended  to  reinforce  the  point  that  an 
inconsistency  determination  does  not 
result  in  removal  of  the  use,  only  that 
such  action  is  possible.  A  decision  on 
removal  of  the  use  cannot  be  mede  until 
a  project  analysis  is  completed. 

Project  analysis  should  not  precede 
forest  planning.  The  overall  direction 
contained  in  a  Forest  plan  is  the 
foundation  upon  which  all  land  and 
resource  activities  of  the  National  Forest 
are  based.  The  Forest  plan  promotes 
m.ore  integrated  consideration  of  a!! 
land  and  resource  management 
activities.  The  direction  in  the  proposed 
policy  pro\iding  for  project  analysis 
following  i.mplementation  of  the  Forest 
plan  and  identification  of  apparent 
inconsi;:tency  remains  unchanged  in  the 
final  policy. 

Respondents'  concerns  that  permit 
holders  would  not  be  involved  in  Forest 
planning  is  unfounded.  Overall 
direction  in  FSM  1950.  FSH  1909.15. 
and  36  CFR  Part  216  requires  local 
Forest  Sen  ice  officials  fo  seek  the  views 
of  the  public,  including  holders  of 
authorizations  to  use  National  Forest 
land.  Further,  the  direction  in  the 
proposed  policy  at  FSM  2721. 23h  and 
FSH  2709.11,  section  41.23b.  paragraph 
1  would  require  local  officials  to  involve 
permit  holders  in  activities  involving 
Forest  plan  amendments  and  revisions, 
implementation  of  plans,  and  project 
analyses.  The  agency  believes  t.his 
direction  is  adequate  to  ensure  hohlers" 
awareness  of  any  action  affecting  their 
use.  Thus,  the  proposed  policy  in  this 
regard  remains  unchanged  in  the  final 
policy. 

The  guidance  in  section  41.23b  has 
been  selectively  revised  to  recognize  the 
suggestions  of  several  respondents.  The 
first  sentence  of  the  section  has  been 
rewritten  to  reflect  that  Forest  plan 
amendment  or  revision  does  not 
neces.sarily  make  the  recreation 
residence  use  inconsistent  with  new 
management  direction.  Rather,  it  reflects 
that  continued  use  under  the  new- 
management  direction  is  uncertain  and 
a  site  specific  project  analysis  is 
required  to  verify'  the  inconsistency. 
Paragraph  2  of  this  section  of  the 
proposed  policy,  titled  "Analysis 
Do(  umentation  "  and  describinq  thi! 


content  of  the  project  analysis  report 
and  NEPA  documentation,  is  revised  in 
the  final  policy  to  require  information 
on  applicable  resource  conditions  to  bq 
included  in  the  report.  Paragraph  3a(4). 
requiring  a  comparison  of  benefits  and ' 
disadvantages  of  the  proposed 
alternative  public  use  and  the  recreation 
residence  use,  has  been  revised  in  the 
final  policy  to  include  consideration  of 
the  cost  of  removing  the  recreation 
residence. 

Paragraph  4  of  FSH  41.23b  of  the 
proposed  policy,  describing  the  project 
analysis  decision  and  documentation, 
has  been  extensively  revised  to  clarify 
the  process  by  which  a  decision  is 
reaphed.  Three  possible  decisions  are 
outlined:  (1 )  If  the  project  analysis 
results  in  a  decision  to  amend  the  Forest 
plan  such  that  continued  use  will  not  be 
inconsistent  with  the  proposed 
alternative  use,  a  new  term  permit 
would  be  issued  upon  permit 
expiration:  (2)  if  the  project  analysis 
results  in  a  decision  to  am.end  the  Forest 
plan  such  that  the  recreation  residence 
use  is  in  some  degree  inconsistent  with 
the  proposed  alternative  use  but  does 
not  conflict  with  it,  or  the  proposed 
alternative  use  can  accommodate  some 
or  all  of  the  recreation  residence  use, 
appropriate  modifications  would  be 
made  to  the  current  permit  and  new 
term  permits  for  the  applicable  lots 
would  be  issued:  or  (3)  if  the  project 
analysis  results  in  a  decision  that  the 
recreation  residence  use  remains 
inconsistent  with  the  Forest  plan  and 
cannot  be  accommodated  with  the 
proposed  alternative  use.  a  decision 
would  be  made  that  the  recreation 
residences  are  to  be  removed.  This 
revision  adds  a  third  possibility  to  the 
project  analysis  decision  where  the  use 
is  in  apparent  conflict  but  can  be 
accommodated  with  the  proposed  use 

Paragraph  5  of  FSH  41 ,23b.  titled 
"Decision  Notification."  presents  the 
requirements  to  be  followed  in  notifying 
holders  and  oLhsr  interested  parties  of 
the  project  analysis  decision.  Two  items 
are  added  to  those  listed  in  the 
proposed  policy:  (Ij  Notification  of 
whether  in-lieu  lots  will  or  will  not  be 
made  available,  and  (2)  notification  that 
annual  fees  will  be  adjusted  during  the 
final  10  years  of  use.  The  remainder  of 
the  paragraph  has  been  edited  for 
clarity. 

d.  Project  Analysis  Decision  Review. 
The  proposed  policy  at  2721. 23e, 
paragraph  2c  required  the  authorized 
officer  to  review  a  project  analysis 
decision  two  years  prior  to  permit 
expiration,  if  that  decision  was  more 
than  five  years  old.  Handbook  guidance 
at  41.23b,  paragraph  6,  described  the 
procedure  by  which  the  project  decision 


would  be  reviewed.  The  review  would 
determine  if  changes  in  resource 
conditions  required  reconsideration  of 
the  decision.  Holders  and  interested 
publics  would  be  notified  of  the  review. 
If  the  review  indicated  no  change  in 
resource  conditions,  the  original 
decision  would  be  implemented.  If 
conditions  had  changed,  a  new  project 
analysis  would  be  made  to  determine 
use  of  the  lot.  A  project  analysis 
decision  review  would  not  be 
appealable. 

Comment.  Few  respondents 
commented  on  this  provision  although 
a  similar  provision  at  FSM  2721.23a, 
paragraph  11,  raised  a  concern  among 
several  respondents  that  the  holder 
would  not  have  an  opportunity  to  be 
heard  in  this  review. 

Besponse.  The  project  analysis 
decision  review  is  intended  to  ensure 
that  the  actions  which  resulted  in  the 
decision  remain  applicable  when  the 
permit  is  about  to  expire  since  8  to  10 
years  would  have  elapsed  since  the 
decision  was  made.  This  could  prevent 
removal  of  a  recreation  residence  when 
there  is  no  longer  a  need  for  the 
alternative  public  use.  The  agency 
intends  that  the  review  be  undertaken 
with  the  full  knowledge  and 
participation  of  the  holder.  It 
emphasizes  that  the  direction  in 
2721. 23e  makes  it  clear  that  holder 
involvement  in  the  review  is  required. 
The  proposed  policy  is  considered  to  be 
fully  adequate  and  is  adopted  as  final 
policy. 

e.  Permit  Decision  Process  (Diagram). 
The  proposed  policy,  in  Exhibit  01, 
section  41.23c.  presented  in 
diagrammatic  form  the  process 
described  in  section  41.23a  and  b  by 
which  a  decision  is  reached  to  continue 
the  recreation  residence  use  or  convert 
the  use  to  an  alternative  public  use. 

Comment:  Eight  respondents 
identified  j-oblems  with  the  chart.  They 
pointed  out  that  the  process  shown 
when  a  project  analysis  decision  allows 
the  recreation  residence  use  to  continue 
(even  though  it  had  been  found  to  be 
inconsisteijt  with  the  Forest  plan),  does 
not  agree  with  the  text  describing  that 
process.  The  respondents  suggested  that 
when  the  use  is  allowed  to  continue  it 
should  not  be  subject  to  further  review 
and  analysis.  Instead,  the  use  should  be 
considered  as  consistent  with  the  Forest 
plan  and  the  decision  process  should 
move  directly  to  issuance  of  a  new 
permit.  In  terms  of  the  diagram,  the 
arrow  fi-om  this  box  should  move  left  to 
the  line  showing  consistency  with  the 
Forest  plan  instead  of  downward  to  the 
box  showing  decision  review. 

Besponse:  The  Forest  Serv  ice  agrees 
with  theso  respondents  and  has  revised 


the  diagram  accordingly.  Readers 
should  recognize,  however,  that 
revisions  in  the  direction  and 
procedural  guidance  for  continuance 
and  removal  of  the  use,  discussed 
earlier  in  this  notice,  have  also  required 
revisions  to  the  chart.  The  diagram 
appears  in  the  final  policy  as  section 
41.23c. 

4.  Permit  Issuance  and  Term.  The 
proposed  policy  at  FSM  2347.1, 
paragraph  3.  and  at  FSM  2721.23a. 
paragraph  9.  stated  that  permits  for 
recreation  residence  use  would  be 
issued  for  a  ma.ximum  of  20  years. 
Paragraph  10  of  FSM  2721.23a  provided 
direction  for  permit  issuance  following 
a  decision  to  convert  the  lot  to  an 
alternative  public  use.  In  this  event,  the 
current  term  permit  would  be  allowed 
to  expire  and  a  new  tprm  permit  issued 
for  up  to  10  years  to  satisfy  any 
additional  time  because  of  the  10-year 
notification  requirement. 

Comment:  There  were  224  responses 
to  these  permit  issuance  and  term 
provisions.  Most  respondents  supported 
the  20-year  term  for  recreation  residence 
use,  and  the  10-year  notification  in  case 
of  conversion  to  an  alternative  public 
use.  A  few  respondents  preferred  30- 
year  permits.  Others  objected  to  the  10- 
year  notification  with  continued 
occupancy  provision  and  the  granting  of 
additional  time  beyond  the  originally 
authorized  term  to" .satisfy  notification 
requirements,  stating  tha't  the  holder 
accepted  the  original  term  and 
provisions,  and  should  not  receive  these 
favorable  considerations. 

Response:  The  Term  Permit  Act  of 
March  4,  1915,  authorizes  terms  up  to 
30  years.  The  Forest  Services  long- 
standing policy  has  been  to  issue 
permits  for  20-year  tern>s,  and  if  the  u.se 
is  to  be  terminated,  the  additional  10 
years  granted  will  keep  the  total  length 
of  the  permit  within  the  statuinrv  limit. 
Also,  specifying  a  maximum  ff  rn:  of  20 
years  provides  local  agency  oiiicials 
flexibility  in  establishing  length  of  terms 
to  accommodate  local  needs.  For 
example,  if  the  official  wished  fo  have 
all  permits  on  an  administrative  unit 
expire  in  the  same  vt.ar  for  efficiency  in 
administration,  a  term  of  18  years  may 
be  needed  to  match  terms  of  permits 
issued  earlier.  The  agency  does  not 
agree  to  elimination  of  the  10-year 
notification  requirement  or  the 
provision  providing  additional 
occupancy  ^vhen  the  us?  is  to  be 
removed.  The  investment  in  the 
recreation  residence  and  the  length  most 
have  been  in  existence  make  the 
agency's  poliiy  on  notification  and 
tenure  fair  and  equitable.  Readers  are 
reminded  that  the  agencv  dof-.  not  pay 
a  permittee  fur  tlie  value  of  ;hf 
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impiovements  when  a  perm 
under  its  ou-n  terms  and  mu^t 
removed.  The  agency  is  sati 
20-year  term  for  recreation 
term  permits  is  appropriate 
adopt  this  provi.sion  in  the 
However,  to  clarify  that  sh 
may  be  dictated  because  of 
e.xpiratioii  and  conversion  o 
another  public  purpose,  the 
modified  tc  refloct  this  except 
20-year  term.  This  direction 
compliance  with  the  Assists 
Secretary's  appeal  decision 
indefinite  tenure.  This  revi 
also  consistent  with  the  fina 
provisions  requiring  that  dei 
continuance  or  removal  of 
hased  on  t>  ^  direction  in  the 
r.'ational  Foi-est  plan. 

5.  Annual  Fees  in  E.ent  of 
i\'onrenewaJ.  The  proposed 
FSH  2709.11.  section  33.2 
the  appeal  decision's  directi 
.'^consider  the  1988  policy's 
for  determining  fees  when  a 
placed  on  notice  that  a  new 
not  be  issued;  that  is,  when  t 
is  placed  on  tenure.  Thn^ 
this  section  were  examined 
proposed  policy.  The  openin 
of  this  section  stated  thit  foe 
reduced  10  percent  yearly  d 
10-year  notification  period 
maintained  the  provision  in 
policy.  The  second  pro\  ision 
paragraph  1)  provided  that  ir 
the  decision  to  remove  the 
residence  was  reversed  and  t 
was  given  a  new  20-yeai  tern 
the  Forest  Service  would 
foregone  v,     '??  the  penrit 
notice  it  would  not  be  renew 
changed  the  provision  in  the 
pohcy  which  provided  that 
of  the  fees  would  be  recovers  i 
third  provision  (numbered  pj 
provided  that  in  the  event  of 
decision  and  a  nev/  permit 
with  a  term  of  less  than  10 
foregone  would  not  be  recovt^re 
the  fee  would  be  reduced  by 
for  each  year  the  permit  was 
teniu^  notice  (for  example 
year  tenure  would  be  60  perc 
full  fee).  This  m.aintained  the 
forth  in  the  1988  policy  provisi 

Comment:  There  were  84 
on  these  provisions  of  the 
policy.  Most  respondents  askfd 
50  percent  fee  recovery  provi 
1988  policy  be  reinstiluted. 
that  the  market  value  of  the 
reduced  wb--n  permits  are 
tenure,  and,  as  the  agency  is 
l;iw  to  charge  fees  based  on  fa 
value,  the  50  percent  recoven 
than  fair  because  the  recoverv 
should  be  zero.  Others  pointer 
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the  Forest  Service's  explanation  that  no 
precedent  could  be  found  in  the  private 
market  providing  for  50  percent 
recovery  and  therefore  requiring  full 
repayment  of  foregone  fees  was  true 
because  the  private  market  would  not 
recover  foregone  fees.  On  the  other 
hand,  several  respondents  asked  why  a 
holder  should  be  entitled  to  reduced 
fees  since  it  is  not  common  practice  in 
the  private  real  estute  market  for  a  lessor 
to  reduce  rental  fees  when  not  renewing 
a  lease,  especially  when  tho 
improvements  must  be  removed  by  the 
lessee.  One  respondent  asked  whether 
fees  for  permits  under  tenure  were 
subject  to  the  same  annual  index 
adju.stment  sspermits  not  under  tenure. 

Response:  The  agency  decision  in  the 
1988  policy  to  reduce  fees  when  permits 
are  placed  on  tenure  was  based  on  its 
understanding  of  common  practice  in 
the  private  real  estate  market. 
Reexamination  of  this  question  in  view 
of  the  appeal  decision  does  not  provide 
information  to  contradict  this  earlier 
decision.  The  agency  is  not  persuaded 
by  respondents'  statements 
contradicting  its  understanding  of  the 
private  market.  Therefore,  the  provision 
to  reduce  fees  10  percent  for  each  vear 
the  per.mit  is  under  tenure  will  be 
maintained  in  the  final  poUcv.  (Section 
33.2) 

The  agency  based  its  decision  to 
recover  all  fees  foregone  when  a  new  20- 
year  permit  is  given  for  a  use  formerly 
under  tenure  because  it  could  not 
confirm  this  was  a  common  practice  in 
the  private  real  estate  market.  It  also 
received  legal  advice  that  it  had  no 
authority  to  forgive  fees  foregone  in  this 
instance.  Upon  reexamination  of  this 
issue  for  preparation  of  this  final  policv, 
it  again  was  not  able  to  confirm  that  not 
recovering  fees  foregone  is  standard 
practice  in  the  private  market.  Thus,  the 
agency  will  keep  this  provisiun  in  the 
final  policy.  (Section  33.2,  paragraph  1) 

The  agency  is  also  maintaining  the 
provision  from  the  proposed  policy  that 
when  holders  with  permits  on  tenure 
are  given  new  permits  with  terms  of  10 
years  or  less  past  fees  foregone  are  not 
recovered  and  fees  for  the  new  term  are 
reduced  10  percent  a  year.  Holders  who 
receive  an  additional  period  of  use  but 
do  not  get  a  full  20  year  term  permit  do 
not  have  the  full  value  of  the  use  and 
thus  should  not  pay  a  full  fee.  This 
provision  is  adopted  consistent  with  the 
provision  to  reduce  fees  when  permits 
are  placed  on  tenure.  The  second 
sentence  of  this  provision  has  been 
edited  to  clarify  its  intent.  (Section  33.2, 
paragraph  2) 

Readers  should  note  that  the  third 
paragraph  in  this  section,  describing 
action  to  be  taken  when  holders  with 
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permits  on  tenure  are  given  new  permits 
with  terms  of  10  to  20  years,  wab  not 
revised  in  tho  proposed  policy  and 
remains  identical  to  the  language  in  the 
1988  policy.  In  this  case,  feas  are  to  be 
recovered  in  full. 

6.  Offering  of  In-Lieu  Lots.  The  appeal 
decision  faulted  language  in  the  19PS 
policy  that  made  the  offering  of  in-liou 
lots  mandatory  to  holders  who  ha\e 
received  noti.^cation  that  a  new  permit 
would  not  be  issued  or  whose  permits 
have  been  tenriinated.  (FSM  2347. 1,R; 
FSM  2721,2,3a. 13;  FSM  2721. 23f:  FSif 
41.23c.) 

As  explained  in  the  1991  notice  of 
proposed  policy,  the  intent  of  the  1988 
policy  was  to  make  the  offering  of  in- 
lieu  lots  discretionar\-.  It  was  use  of  the 
word  "shall"  in  one  sentence  of  the 
policy  that  conveyed  the  impression 
that  offering  of  in-lieu  lots  was 
mandator}-.  In  addition,  however,  the 
appeal  decision  expressed  concern  that 
making  in-lieu  lots  available  to  holders 
receiving  notice  that  their  use  was  to  be 
terminated  or  that  they  would  not 
receive  a  new  permit  limited  agency 
management  discretion  in  determining 
use  of  National  Forest  land.  Therefore, 
each  of  the  four  provisions  in  the  1988 
policy  dealing  with  the  offering  of  in- 
lieu  lots  was  examined.  As  a  result,  the 
4  provisions  dealing  with  in-Iicu  lots 
were  revised  in  the  proposed  policy. 

The  overall  policy  on  offering  in-lieu 
lots  to  holders  who  had  been  notified 
that  a  new  permit  would  not  be  issued 
or  whose  permit  was  being  terminated 
prior  to  expiration  (except  when  the 
termination  is  for  noncompliance)  was 
stated  at  FSM  2347.1.  paragraph  G,  of 
the  proposed  policy.  This  provision 
directed  agency  officials  to  determine 
the  availability  of  in-lieu  lots  for  eligible 
holders.  It  described  sites  available  for 
in-lieu  lot  purposes  as  thope  in 
nonconflicting  locations  in  establisht  d 
recreation  residence  tracts  within  the 
National  Forest  containing  the 
recreation  residences  to  be  removed  or 
in  established  tracts  in  adjacent 
National  F'orests.  Lots  appropriate  for 
in-lieu  purposes  were  undeveloped  lots 
v\'ithin  or  adjoining  established 
recreation  tracts  not  needed  for  other 
public  purposes  and  lots  formerly 
occupied  and  now  vacant.  This 
provision  also  directed  that  new 
recreation  residence  tracts  could  not  be 
established  for  in-lieu  lot  purposes.  This 
reversed  the  1988  policy  which  stated 
now  recreation  residence  tracts  could  be 
established  for  this  purpose. 

Direction  in  FSM  2721.23a  of  the 
proposed  policy,  provided  that  in-lieu 
lots  could  be  offered  when  a  recreation 
residence  was  destroyed  or  substantially 
dam.iged  by  flood,  avalanche,  or 


massive  earth  movement  and  the  holder 
was  not  allowed  to  rebuild.  The  19H8 
policy  stated  that  every  reasonable  cfhjrt 
.should  be  made  to  offer  in-lieu  lots  in 
this  event. 

The  proposed  policy  in  FSM  2721. 23f. 
presented  direction  in  cases  of 
nonrenewal  of  permits  and  conversion 
of  lots  to  alternative  public  purpose.  It 
stated  the  lots  may  be  offered  if 
available  and  not  needed  for  allernativp 
public  purposes.  The  1988  policv 
provided  that  every  reasonable  effcm 
should  be  made  to  offer  the  lots. 

The  guidance  in  FSH  41.23c  of  the 
proposed  policy,  gave  detailed 
procedures  on  the  offering  of  in-lieu 
lots.  The  offer  would  be  made  when 
notice  was  given  that  a  new  pt;rmit 
would  not  be  issued.  If  a  lot  became 
iivailable  within  12  months  of  tin; 
notification  it  could  be  offered  then. 
Priority  was  to  be  given  to  lots  in  the 
sanic'  re<:reation  residence  tract  or  an 
expansion  of  that  tract.  Holders  would 
he  allowed  90  days  to  accept  tho  offer 
of  an  in-heu  lot  and  upon  acceptance 
tl;e  lot  would  be  reserved  for  that  holder 
and  a  new  permit  issued.  A  foe  would 
not  1)0  charged  until  construction  of  the 
i;nr)rovements  began.  The  lot 
reservation  would  expire  if  the  holdi^r 
failed  to  occupy  the  in-lieu  lot  on  aj^reed 
upon  .schedule.  Holders  accepting  offers 
f:ould  continue  to  use  the  current"  lot 
until  the  permit  expired,  but  thev 
should  be  prepared  to  move  to  the  new 
lot  24  months  prior  to  pennit  expiration. 
It  acc:epted  by  the  previous  owner,  the 
</fit>rofan  in-lieu  lot  would  bo  extruided 
to  a  new  owner. 

Tho  proposed  Handbook  guidance 
ilif.'ered  in  several  respects  from  the 
Ht88  policy.  The  proposed  guidance 
limited  £tvailability  of  lots  to  those 
becoming  available  to  12  months.  Tracts 
could  not  1)0  established  specifically  for 
in-liou  lot  purposes.  Holders  were  to  be 
giv«;n  ;i  new  permit  when  the  off(>r  of  an 
in-lieu  lot  was  accepted,  a  new 
roquirtrment.  Fees  were  to  be  charged 
when  construction  began  rather  than 
when  improvement  of  the  lot  began,  a 
(larification.  Holders  were  to  be 
propared  to  move  within  24  months  of 
permit  expiration  rather  than  w.hen  tho 
current  use  was  removed,  also  a 
clarification. 

Comment.  There  were  359  responses 
to  the  in-lieu  lot  provisions  of  the 
proposed  policy.  Several  respondents 
felt  that  the  Assistant  Secretary's  appeal 
decision  required  only  that  the  l')88 
policy  be  changed  to  assure  that  tho 
offering  of  in-lieu  lots  was  not 
mandatory.  Respondents 
overwhelmingly  objected  to  the  changes 
made  by  the  proposed  policy  from  tho 
19HH  policy.  Summarized,  the 


respondents  felt  that  the  number  of  sites 
available  for  in-lieu  lots  available 
should  be  as  large  as  possible  and 
should  include  authority  to  establish 
new  tracts  for  this  purpose.  The  general 
belief  was  that  a  weak  in-lieu  lot 
program,  when  coupled  with  a  policv  of 
no  new  tracts  for  this  purpose,  would, 
through  attrition,  eventuallv  load  to 
removal  of  all  or  most  recreation 
residences.  A  much  smaller  numt)or  of 
respondents  maintained  that  tho 
offering  of  in-lieu  lots  should  be 
discretionary  and  that  no  new  tracts 
should  be  established  for  this  purpose. 

Respondents  also  objected  to  the 
removal  of  the  phrase  "everv  reasonable 
effort"  when  directing  local'officials  to 
provide  in-lieu  lots  to  terminated  or 
nonrenewal  permits.  They  felt  that  this 
subtle  change  in  wording' reversed  long- 
standing Forest  Ser\'ice  policy  to  offer 
in-lieu  lots  in  nonconflicting  locations 
The\  recommended  that  the  proposed 
policy  be  strengthened  or  the  language 
of  the  1988  policy  be  restored. 

Another  group'of  respondents  felt  that 
the  proposed  policy  ignored  the 
Assistant  Secretary's  appeal  decision. 
They  felt  that  any  "lots  available  for  in- 
lieu  lots  should  be  made  available 
instead  (o  the  general  public  for 
recreation  residences.  Their  view  was 
that  the  holder  whose  penr.it  expires 
and  is  notified  that  a  new  permit  will 
not  be  i.ssued  acquires  no  more  rigbts  to 
available  lots  than  any  other  member  of 
the  public  and  should  not  receive  any 
preferential  treatment.  Generallv.  this 
group  of  respondents  felt  tho  entire 
policy  of  offering  of  in-lieu  lots  should 
be  deleted  but  if  retained  should  be 
limited  strictly  to  lots  available  within 
existing  recreation  residence  tracts. 
Responses  to  the  proposed  polic\ 
provision  r-n  in-lieu  lot  availabilitv 
folh)wing  destruction  of  the 
improvements  by  catastrophic  event 
(I'SM  2721.23a.  paragraph  13)  reflected 
a  similar  division  of  views  as  was  found 
in  the  overall  poficy.  Some  felt  allowing 
a  holder  to  rebuildthe  improvements  or 
to  receive  an  in-lieu  lot  extends  the  use 
indefinitely  and  is  contrar\-  to  tho 
appeal  decision.  Others  felt  the 
proposed  policy  v/as  not  clear  wit.h 
regard  to  when  rebuilding  the 
improvements  would  be  "consistent" 
with  Fore.st  plan.  Several  suggestions 
were  made  to  clarify  this  provision. 
Many  respondents  commented  on  the 
inclusion  of  fire  in  the  list  of 
catastrophic  events  to  which  this 
provision  apphes.  This  had  been 
suggested  in  the  Septembf.T  1989 
Advance  Notice  of  Proposed  Policy 


Resj)ondents  overwhelmingly  opposed 
\hv.  listing  of  fire  in  this  provision.  Thoy 
folt  the  risk  of  loss  of  the  recreation 


residence  from  fire  is  inherent  in  a 
forest  setting  and  tlms  should  not  be 
cause  for  permit  tennination. 

Respondents  commenting  on  the 
proposcfl  Handbook  direction  at  FSH 
41.23c  pointed  out  what  thev  bfdieved 
was  more  restrictive  language  than  in 
the  1988  policy.  Specificallv.  thev  cited 
the  12  month  limit  on  offering  an  in-lieu 
lot,  th«  90-day  limit  on  holders 
acceptance  of  the  lot  offer,  and  the 
requirement  that  occupancv  of  tho  in- 
lieu  lot  begins  wben  construe  tion 
begins. 

Response.  The  Forest  Service  d(i^^s  not 
agree  that  the  reformulation  of  tho  in- 
lieu  lot  provisions  of  the  1988  recreation 
residence  policy  should  be  limited  to 
the  question  of  whether  the  offer  is 
mandator)  or  discretionarv.  The  appeal 
dec  ision  questioned  the  policy  on 
offering  of  in-lieu  lots  and  directed  that 
all  provisicms  of  the  policy  dealing  with 
this  issue  be  stayed  from 
implementation  and  reconsidon-d.  The 
agency,  in  its  September  1991  proposiMl 
policy,  modified  it  to  respond  to  tin- 
appeal  decision's  cemcern  that  the  uw 
was  being  perpetuated  when  in-lieu  lots 
were  offered. 

Under  polic>  stated  at  FSM  2347.1. 
the  agency  affirms  that  rtjcreation 
residences  are  a  valid  use  of  National 
Fort^st  System  lands  and  an  iniporljuil 
component  of  the  overall  National 
Forest  recreation  program.  It  also 
af :kiu)wledges  that  there  may  be 
circuuistances.  albeit  ver>'  li'mito<l. 
where  this  use  is  not  consistent  with  tho 
overall  management  direction  for  the 
land  and  the  recreation  residence  u.se 
must  l)e  converted  to  an  alternative 
public  use.  When  these  circumstances 
occur,  however,  the  agencv  believes  that 
holders  of  these  uses  should  not  be 
sulijeclod  to  the  loss  of  the  use;  if 
reasonable  options  are  available  to 
accommodate  the  use  elsewhero.  Thus, 
it  is  maintaining  its  long-established  in- 
lieu  lot  provisions  in  the  final  policy. 

The  agency  dotjs  recognize  that 
certain  provisions  in  the  proposed 
policy  limited  the  .scope  of  the  1988 
policy  and  has  rtfconsidered  several 
provisi(.ns.  In  FS.M  2347.1.  paragraph  U. 
the  first  sentence  is  revised  to  read 
"Although  provision  of  an  in-lieu  lot  is 
not  required,  make  a  reasonable  effort  to 
provide  a  lot  to  holders  whose  lots  will 
be  converted  to  an  alternative  public  use 
and  have  received  notification  that  new 
permits  for  those  lf)ts  will  not  be  issuo<l. 
or  who  have  received  termination 
notices  (e.xcept  termination  for 
noncompliance)  (FSM  2721. 23e)." 

The  agency  is  maintaining  the 
provision  in  the  proposed  policy  that 
prohibited  establishment  of  nevv  trads 
lor  ill-lieu  lot  purposes.  H(nvover.  tho 
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The  proposed  policy  at 
2721.23a,  paragraph  13, 
action  to  be  taken  when  a 
residence  is  destroyed  or 
damaged  by  catastrophic 
revised  to  clarify  when 
could  be  rebuilt  or  the 
terminated  and  in-lieu  lot 

The  proposed  policy  at 
affirmed  the  overall  in-liei 
stated  at  FSM  2347.1.  par 
connection  with  the  policy 
continuation  of  recreation 
use.  The  language  in  this 
been  revised  to  be 
overall  policy. 

The  language  at  FSH 
41.23c  of  the  proposed  po 
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policy  requiring  a  10-year 
the  holder.  Lots  which 
during  that  10-year  period 
available  as  in-lieu  lots  if 
needed  for  other  public 
the  agency  has  restored  th 
the  1088  policy  as  follows 
not  become  available  until 
them  then."  Paragraph  3  a 
holder  90  days  from  the 
inspection  to  accept  the 
lieu  lot.  This  has  been 
require  both  action 
inspection  and  providing 
decide.  The  paragraph  is  a 
to  require  the  90  day  peri 
while  access  to  the  lot  is 
Paragraph  4  required  that 
be  issued  when  a  holder  a^ 
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time.  However,  this  provision  has  been 
kept  in  the  final  policy  to  be  consistent 
with  overall  special  use  regulations 
which  require  all  users  of  National 
Forest  land  to  have  a  permit. 

The  agency  recognizes  that  a  holder 
may  pay  annual  fees  on  both  permits  if 
the  current  use  is  kept  while  the  use  on 
the  in-lieu  lot  is  being  constructed. 
Thus,  it  has  inserted  guidance  that  a 
partial  fee  waiver  under  existing  agency 
policy  may  be  appropriate  on  the  in-lieu 
lot. 

Readers  are  also  advised  that  for 
consistency  in  terminology,  the  word 
"lot"  replaces  the  word  "site" 
throughout  the  policy  when  referring  to 
in-lieu  locations. 

7.  Termination  During  Term  of 
Permit.  Three  provisions  of  the 
proposed  policy  discussed  actions  to  be 
taken  when  a  recreation  residence 
permit  had  to  be  terminated  before  its 
term  expired.  The  overall  policy  at  FSM 
2347.1  listed  four  reasons  for 
terminating  a  permit:  (1)  When  it  is  in 
the  public  interest;  (2)  when  there  is  an 
uncorrected  breach  of  a  permit 
provision;  (3)  when  the  site  has  been 
rendered  unsafe  by  catastrophic  events; 
and  (4)  when  there  is  other  cause  as 
provided  in  36  CFR  251.60.  In  adding 
this  language,  the  proposed  policy 
removed  a  provision  of  the  1S88  policy 
that  required  termination  actions  to 
follow  the  same  procedures  established 
for  permit  continuation  or  nonrenewal. 
Termination  actions  would  follow 
procedures  for  the  four  listed  events, 
rather  than  for  those  procedures  for 
continuance  or  nonrenewal  as  the  1988 
policy  provided. 

Direction  at  FSM  2721.23a,  paragraph 
16,  of  the  proposed  policy  reflected 
revisions  to  the  overall  pohcy,  stating 
termination  could  occur  only  in 
accordance  with  applicable  regulations 
and  the  terms  and  conditions  of  the 
permit.  It  also  required  the  authorized 
officer  (Forest  Supervisor)  to  submit  a 
proposed  termination  for  review  by  the 
next  higher  official  (Regional  Forester) 
This  review  would  only  examine  the 
adequacy  of  the  analysis  and 
documentation.  If  deficient,  the 
proposed  action  would  be  returned  to 
the  authorized  officer  for  correction  and 
reconsideration.  This  provision  also 
proposed  use  of  the  term  "monies"  in 
place  of  "appropriations'  as  used  in  the 
1988  policy  to  describe  the  requirement 
that  the  Government  must  pay  for  the 
holders  improvements  if  terminating  a 
permit  before  expiration  of  its  term, 
except  when  termination  is  the  result  oi 
breach  of  the  permit's  provisions. 

The  proposed  policy  at  FSM  2721  23i 
gave  direction  only  for  termination 
actions  resulting  from  ncnrompjiance  of 


the  terms  and  provisions  of  the  permit. 
It  required  written  notice  to  the  holder 
and  a  reasonable  period  to  correct  the 
violation.  The  action  could  be  taken 
only  if  noncompliance  continues  after 
the  holder  receives  notice  and  the 
period  allowed  for  correction.  This 
provision  was  nearly  identical  to  the 
1988  policy. 

Comment.  There  were  5  responses  to 
these  provisions  of  the  proposed  policy 
Respondents  felt  the  phrase  "in  the 
public  interest"  was  vague  and 
apparently  confused  the  phrase  with 
direction  elsewhere  in  the  proposed 
policy  dealing  with  permit  expiration 
and  alternative  public  use.  They  feh  thai 
termination  should  occur  only  when 
covered  by  the  Forest  plan  and  other 
alternatives  to  removal  of  the  use 
considered.  Most  of  the  respondents 
agreed  that  termination  during  the 
permit  term  should  occur  only  when 
funds  are  available  to  purchase  the 
improvements.  They  agreed  that  the 
word  "monies"  is  preferable  to  the  word 
"appropriations."  One  respondent, 
however,  felt  that  payment  for  the 
holder's  improvements  should  be  based 
on  the  cost  of  the  improvements  less 
depreciation. 

Commenting  on  the  direction  in  FSM 
2721.23a,  paragraph  16.  one  responden) 
suggested  that  "applicaule  regulations  ' 
should  be  specified.  Most  of  the 
respondents  agreed  that  proposed 
termination  actions  by  the  Forest 
Supervisor  should  be  reviewed  by  ihr 
Regional  Forester  but  suggested  that  th«= 
standards  for  analysis  and 
documentation  for  the  proposed 
termination  should  be  made  clear. 

Response.  Readers  are  reminded  thai 
the  agency,  in  seeking  consistency  in 
policy  terminology,  has  substituted  ihf 
word  revocation  for  the  word 
termination  when  describing  actions 
that  end  a  permit  before  the  end  of  thp 
term  speciiled  in  the  permit.  Further, 
the  word  termination  is  used  to  describt 
the  cessation  of  a  permit  as  a  result  of 
a  fixed  or  agreed-upon  event,  whi(-;h 
would  include  reaching  the  end  of  th<^ 
term  specified  in  the  permit.  With  \hh 
in  mind,  readers  are  advised  that 
revocation  of  the  permit  during  its  teinv 
and  lerniinalion  of  the  permit  are  Iwo 
.separate  and  distinct  actions,  each 
unrelated  to  the  other.  Revocation  of  tbf 
permit  occurs  when  one  of  the  four 
actions  listed  in  FSM  2347.1,  paragraph 
5,  is  triggered.  Revocation  of  the  permii 
when  in  the  public  interest  is  not  an 
action  resulting  h^om  direction  in  the 
Forest  plan.  Rather,  it  results  from  an 
urgent  and  pressing  need  to  reclaim  ihf 
land  for  another  public  use  before  the 
action  can  be  consid<','ed  through  tht- 
Forest  p]an;iing  pjuf  :-ss  and  the 
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procefiure  for  considering  alternative 
public  uses  can  be  implemented.  For 
e.xaniple,  the  construction  or  relocation 
of  a  public  highway  may  require 
removal  of  the  recreation  residence 
because  the  only  feasible  rij^ht-of-uay  is 
on  land  occupied  by  this  use.  Authority 
to  revoke  a  permitted  use  before  the 
permit  term  is  completed  is  found  at  3b 
CFR  2-0  1.60.  This  citation  is  added  tu 
this  provision  in  the  final  policv.  It  is 
the  nc^ed  to  reclaim  the  land  before 
completion  of  the  permit  term  that  ' 
requires  the  Government  to  pav  for  th(> 
iniprovemenis  that  must  be  removed. 

The  Forest  Service  recognizes  'hat  an 
action  tf)  revoke  a  permit  before 
rompletion  of  the  term  must  be  done 
under  a  procedure  that  ensures  fairness 
and  equity  to  the  holder.  It  has  revised 
paragraph  5  in  the  final  policy  to  clarify 
that  revocation  would  occur  onlv  when 
there  is  an  urgent  need  to  use  the  lot  and 
(he  forest  planning  process  cannot  be 
used. 

The  agency  also  recognizes  the 
concern  of  respondents  that  rev<5ca(ion 
;:( tions  be  reviewed  by  a  higher  agencv 
official.  Hoiveyer.  it  must  point  out  that 
to  maintain  the  integrity  of  its  current 
aiipeal  regulations  it  cannot  permit  ihe 
higher  level  official  to  review  a  decision 
l)efore  it  is  made.  When  a  Forest 
.Supervisor's  decision  is  appealed,  the 
Regional  Forester  is  the  reviewing 
officer.  The  language  in  the  proposed 
policy  on  review  of  revocation  actions 
will  be  maintained  in  the  final  policv 
The  agency  believes  that  use  of  the 
word  •■monies"  is  appropriate  and  will 
rctj'.in  the  term  in  the  final*^olic:v.  The 
agency  does  not  agree  th?t  payment  for 
the  improvements  be  based  on  the 
h(iici('rs  cost  less  depreciation  and  will 
retain  the  method  set  forth  in  the  term 
permit. 

Readers  arc  advised  that  the 
prof;edure  for  revoking  a  permit  when  in 
the  public  interest  and  when  the  holder 
is  found  to  be  in  noncompliance  with 
tjio  pennit  terms  ^s  sot  forth  in  part  VIII 
of  the  term  permit 

Revised  Special  Use  Permit  for 
Recreation  Residences 

The  Assistant  Secretary's  appeal 
(l(K:ision  voided  certain  clauses  of  the 
term  special  UbC  permit  used  to 
authorize  recreation  residences  on 
National  Forest  System  lands  and 
adopted  with  the  1988  policy.  Holders 
whf)  had  been  offered  and  accepted 
these  permits  in  1988  were  nptified  by 
hotter  that  the  clauses  were  voided  and 
temporarily  removed  from  the  permit 
and  would  be  replaced  upon  adoption 
l.'v  the  agency  of  a  final  reformulated 
policy.  The  voided  permit  provisions 
were:  Part  VI.C.2.  part  IX. B.  C,  D.  and 


E,  and  part  X.B.  The  October  10,  1991, 
notice  displayed  the  term  permit  in  its 
entirety  witli  the  affected  clauses 
reformulated  to  be  consistent  with  the 
revisions  to  the  proposed  policv. 

There  were  346  comments  received 
on  the  proposed  permit.  Nearly  all  of 
the  responses  were  directed  to  pf^rmit 
claustis  not  affected  by  the  appeal 
decision.  The  Federal  Register  notice 
explained  that  only  policy  provisions, 
and  permit  clauses,  affected  by  the 
appeal  decision  were  subjc^to  review 
and  refomndation.  Hence,  only  those 
com.ments  directed  to  perm.it  clauses 
affected  by  the  adoption  of  the  final 
policy  were  considered  in  this  analysis. 
Tlieso  were  considered  with  the 
comments  made  to  the  coiresponding 
parts  of  the  policy  and  procedural 
guidance. 

Permit  clauses  are  derived  from  basic 
statutes,  regulations,  and  policv.  Thus, 
in  reformulating  the  policy  for' 
administering  recreation  residences,  the 
agency  must  also  revise  the  permit  that 
is  derived  from  this  policy.  Changes 
made  to  the  policy  require 
cf;rresponding  changes  to  the  permit. 
This  has  been  done  in  the  adoption  of 
thi;;  final  policy.  The  reformulated 
permit  is  printed  in  its  entirety  at  tht; 
conclusion  of  this  notice  (E.xhibit  1  to 
FSH  2709.11.  section  54.1).  Permit 
clauses  revised  as  a  result  of  the 
reformulation  of  the  recreation 
residence  policy  as  described  in  this 
notice  are  printed  in  italic.  Readers  are 
advised  that  holders  of  permits 
containing  voided  clauses  will  be  sent 
new  clauses  or  new  permits  upon 
adoption  of  this  final  policv.  New 
permits  will  contain  the  revised  clauses 
but  are  identical  in  all  other  rcsp«rcts  to 
the  permit  accepted  in  1988. 

Revision  of  Dispute  Resolution 
Provisions 

The  C3ctober  10,  1991,  Federal 
Register  notice  provided  information  on 
the  agency's  policy  to  resolve  disputes 
concerning  recreation  residf;nce  permit 
administration  (located  at  FSM  2721. 23f 
in  the  1988  policy).  It  pointed  out  that 
revision  of  the  Department  of 
Agriculture  administrative  appeal 
regulations  made  on  January  23,  1989 
(.")4  FR  3342)  created  a  conflict  with  the 
dispute  resolution  provisions  adopted 
in  the  1988  policy.  Revision  of  these 
provisions,  although  not  addressed  in 
the  appeal  decision,  was  necessary. 

The  proposed  policy  at  FSM  2721. 23h 
provided  direction  to  reduce  confiict 
between  holders  and  the  agency  by 
providing  holders  with  the  opportunitv 
to  participate  in  an  issue  resolution 
process.  Proposed  paragraph  1  of  this 
pol!c:y  required  agency  officials  to 


consult  with  holders  and  their 
representatives,  where  practicable, 
before  issuing  vkTitten  decisions  on 
permit  administration  in  order  to  roach 
a  common  understanding  and 
agreement.  Proposed  paragraph  2 
.  encouraged  holder  involvement  in  the 
public  involvement  process  for  Forest 
planning,  project  analysis,  and  the 
pfirmit  issuance  analysis  process  (FSM 
2721.23e).  This  paragraph  also 
encouraged  agency  officials  to  meet 
with  holders  and  their  representatives  to 
discuss  and  resolve  issues  prior  to 
issuing  a  decision.  Proposed  paragraph 
3  provided  guidance  on  resolving 
actions  that  have  been  appealed, 
directing  that  the  opportunities 
provided  in  the  appeal  regulations  (36 
CFR  parts  217  and  251)  be  uliUzed  bv 
tlie  authorized  officer  to  resolve  the 
appeal  issues  by  means  other  than  \ 

review  and  decision  on  the  appeal. 
The  Forest  Service  has  carefully 
considered  the  direction  in  the 
proposetl  policy  in  its  preparation  of 
this  final  policy  and  determined  that  it 
adequately  conveys  its  intent  to  resolve 
disputes  with  holders  on  recreation 
residence  pennit  administration. 
Therefore,  it  is  adopting  without  change 
the  direction  in  the  proposed  policy 
(FSM  2721.23h). 

Readers  are  advised  that  further 
revisions  to  the  appeal  regulations 
occurred  on  April  13.  1993  (58  FR 
19369).  That  revision  encourages 
participation  in  the  agency's  public 
involvement  proces.ses  by  expanding 
opportunities  for  pre-decisional 
involvement  of  the  public  in  Forest 
Service  decisionmaking.  A  new  part  215 
was  added  to  the  regulations  that  would 
give  the  public  opportunity  to  comment, 
prior  to  issuance  of  a  finaldecision.  on 
proposed  actions  that  implement 
National  Forest  land  and  resource 
management  plans.  Parts  217  and  251. 
subpart  C.  of  the  regulations  continue  in 
effect.  This  final  recreation  residence 
policy  at  FSM  2721. 23h  was  examined 
in  light  of  the  new  appeal  regulation 
and  found  to  be  consistent. 

Clarification  of  Other  Provisions  of  the 
Policy 

In  the  February  15.  1989.  appeal 
decision,  the  Assistant  Secretary 
directed  the  Forest  Service  to  clarify 
procedures  by  which  annual  fees  are 
determined  for  recreation  residence  use. 
Specifically,  the  agency  was  required  to 
explain  its  rationale  in  adopting  3 
components  of  the  fee  system:  (1)  Use  of 
the  period  1978-1982  as  the  base  period 
for  detennining  current  fees.  (2)  Use  of 
an  index,  the  Implicit  Price  Deflator- 
Cross  National  Product  (IDP-G.NP).  to 
;idjust  fpBS  annually  to  current  fair 
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The  Supplementary  in 
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and  to  the  concerns  of  holders  and  other 
interested  parties.  The  full  text  of  the 
recreation  residence  policy  and 
procedural  guidance  containing  the 
revisions  described  in  this  notice  as  ;1 
would  appear  in  the  Foreti  Service 
Directive  System  is  set  cut  al  ibe  end  of 
this  notice- 
Readers  are  advised  that  the  cunent 
interim  recreation  residence  polky  will 
no  longer  be  in  eifetl  upon  edfipijon  of 
this  revised  policy. 

Controlling  Paperwork  Bardens  ort  the 
Public 

This  policy  will  not  rtsuJi  jn 
additional  paperwork  not  already 
required  by  law  or  not  already  aj  pioved 
lor  use.  Therefore,  the  rt^view  previsions 
of  the  Papenvork  Reduclion  Act  of  1980 
(44  U.S.C.  3507}  and  implej^jpnling 
regulations  at  5  CFR  1?10  do  rjol -apply 

Regulatory  Impact 

This  final  policy  h&s  bef n  jf  vinvt  d 
under  13SDA  procedure?  and  Exe cutiv,? 
Order  12866  on  ReguLuiy  Planning 
and  Review.  It  has  been  determined  ihst 
this  is  not  a  significant  jvh  This  njle 
will  not  have  an  annual  effcd  cl  SlC'O 
million  or  more  on  the  ecor.oroy  T:m 
adversely  affect  productivity, 
competition,  jobs,  the  environ-ment. 
public  health  oi  safety  nor  Slete  or  lotbl 
governments.  This  ruie  wK'l  not  interfere 
with  an  action  taken  or  p3«inned  by 
another  agency  nor  raise  nev,;  legal  oi 
policy  issues.  Finally,  this  eciion  will 
not  alter  the  budgetary  imparl  of 
entitlements,  grants,  user  fees,  oj  loan 
programs  or  the  rights  and  obljcation*^  tf 
recipients  of  such  programs. 
Accordingly,  this  final  policy  is  ivol 
subject  to  OMB  review  under  Executive 
Order  12866. 

Moreover,  this  final  policy  has  been 
considered  in  light  of  the  Regjilatory 
Flexibility  Act  |5  U.S.C.  COl  el  ieq  ). 
and  it  has  been  determined  that  this 
action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  as  defined  by 
that  Act.  Entities  affected  by  this  policy 
are  private  individuals  holding 
authorizations  to  use  National  Forest 
System  lands  for  the  purpose  of 
constructing  and  maintaining  a 
recreation  residence.  The  requiiemerjls 
imposed  by  this  final  policy  are  the 
minimum  necessary  to  protect  the 
public  interest,  are  not  administratively 
burdensome  or  costly  to  meet,  and  are 
well  within  the  capability  of  small 
entities  to  perform. 

Environmental  Impact 

Section  31.1b  of  Forest  Service 
Handbook  1909.15  |57  FR  43180; 
September  18,  1992)  excludes  from 


dcKumentation  in  an  environmenla) 
assessment  or  impact  statement  "ruh^. 
regulations,  or  policies  to  establish 
Scirvice-wide  administrative  proc:edu.T?s 
piogiam  processes  or  instniclicnf  ' 
Based  on  rorssideraticn  oi  the  comments 
received  &nd  the  nature  and  scope  of 
this  final  policy,  the  agency  hfjs 
determined  th.^t  this  rule  iailf,  wilhiiD 
this  category  of  actions  and  that  no 
exIraordi-T-jary  cijcumstances  exi^''  i*.h.'"  h 
would  require  preparation  of  e.rj 
environ.Tit  nidi  assessment  rr 
'nviro.nme.'itsl  nr-pacl  sl3lemp.nl 

lack  Ward  Thomas, 

Ch:H 

Rpformulafedi  Recreation  Re-sinJernte 
Policy  and  Procedures 

Note;  Ihc  Fo;es.l  Str.  tct  ojfiiiii2'. '  t't 
&,ieiU\.e  sv«iem  hy  elpba-rjuTiifiK  cedes  iii.ni 
«ub)tc1  heacliri.cs  Oniy  those  seUiOTj'  oi  i.bc 
Fore?i  S?nire  Manual  and  H^inatot'-V  thiii  ait 
iJie  •:L>bjecl  of  i.hjs  nclice  oje  sei  otii  fiti*-  Thf 
mlended  aud-ence ol  lhj£  dirtt licn  if  Fojt'i 
Service  e,Tiplc>pef.  charged  w/ilh  issuing:  e<>{i 
adrrjir/i.'tcrir.grec-eEJicrj  rei,.d*Tj'. ^:  i.^'s' 
sijthfirizstions 

Forest  Service  Maniiiail 

Chapter  2340— Privately  ProvinJed 
Recreation  Opnorlunities 

2347 — Non-Ccmmerc?;!  Recrenlio.ri 
Use  Section  2347-23'::  :  lb  set  ic.^h 
direction  lor  special  ust  authcnratiori  ol 
privately  built  and  owned  structiues  on 
Malional  Forest  land  These  stjxiftujfs 
are  maintained  for  the  use  and 
enjoyment  of  holders  and  their  gi.'r<1s 
As  recreation  facililies,  they  a:e 
vacation  sites  ar<d  may  not  be  used  c  :o 
a  per.iiar.enl  besis  jFSM  2721  1;.3) 

234703— Pohcy 

1.  Management  non-ccmr/jeTc:.^] 
recreation  use  sites  in  accordance  x^jih 
basic  recreation  policy  in  FSM  2303  as 
valid  and  important  components  ef  the 
overall  National  Forest  recreation 
program 

2.  Continue  to  authorize  those 
existing  facililies  new  cKcupying 
National  Forest  land  under  special  ls» 
authorization  that  (a)  are  consistent  wit.h 
management  direction  given  in  the 
Forest  Land  and  Resource  Management 
Plan  IFSM  2721. 23e),  (b)  are  at  locations 
where  the  need  for  an  alternative  public 
purpose  has  not  been  established,  (c)  do 
not  constitute  a  material,  uncorrectable 
offsite  hazard  to  National  Forest 
resources,  and  (d)  do  not  endanger  the 
health  or  safety  of  the  holder  or  the 
public. 

3.  Manage  noncommercial  rec'Cciion  , 
use  sites  in  such  a  way  that  the  general 
public  is  not  precluded  from  full 
enioyment  of  the  na*-..ral,  scenic. 


recreational,  and  other  aspects  of  the 
National  Forests  (FSM  2701). 

4.  Deny  applications  for  construction 
of  new  facihties  except  where  they 
would  replace  similar  existing  facilities. 

5.  Deny  any  proposal  for  commercial 
activity  at  permitted,  non-commercial 
recreation  use  sites. 

6.  Require  non-commercial  recreation 
use  holders  to  maintain  their  sites  to 
protect  the  natural  forest  environment. 
Do  not  allow  construction  or  placement 
of  non -authorized  facilities  on  these 
sites. 

2347.1— Recreation  Residences.  (FSM 
2721.23  and  FSH  2709.11.) 

Recreation  residences  are  a  valid  use 
of  National  Forest  System  lands.They 
are  an  important  component  of  the 
overall  National  Forest  recreation 
program  and  have  the  potential  of 
supporting  a  large  number  of  recreation 
person-days.  They  may  provide  special 
recreation  experiences  that  might  not 
otherwise  be  available.  It  is  Forest 
Ser\ice  policy  to  continue  recreation 
residence  use  and  to  work  in 
partnership  with  holders  of  these 
permits  to  maximize  the  recreational 
benefits  of  these  residences. 

1.  Administer  recreation  residence 
special  use  permits  to  ensure  proper  use 
of  the  lot  for  family  and  guest 
recreational  purposes  (FSM  2347.11). 

2.  Do  not  approve  any  new 
authorizations  for  full-time  residences, 
except  in  special  situations  to  provide 
caretaker  or  other  similar  services  where 
there  is  a  strongly  demonstrated  need 
(FS.M  2347.12).  Do  not  approve  in-lieu 
lots  for  full-time  residential  use. 

3.  Issue  recreation  residence  terrh 
permits  for  a  maximum  of  20  years  in 
accordance  with  procedures  in  FSM 
2721. 23e  and  FSH  2709.11,  sec.  41.23. 

4.  Give  holders  at  least  10  years 
written  advance  notice  if  a  new  permit 
will  not  be  issued  following  expiration 
of  the  e.xisting  permit  term  (FSM 
2721.23a). 

5.  Revoke  a  recreation  residence 
permit  before  expiration  of  the  term  of 
the  permit  when  (a)  it  is  in  the  public 
interest,  particularly  when  the  final 
decision  authority  does  not  rest  with  the 
Forest  Service,  (b)  there  is  an 
uncorrected  breach  of  a  permit 
provision(s)  (FSM  2721. 23i),  (c)  the  site 
has  been  rendered  unsafe  by 
catastrophic  events  such  as  flood, 
avalanche,  or  massive  earth  movement, 
or  (d)  when  there  is  other  cause  as 
provided  in  37  CFR  251.60.  Revocation 
in  the  public  interest  should  not  be 
undertaken  unless  monies  are  available 
to  pay  for  the  holder's  improvements 
and  there  is  an  urgent  need  to  use  the 
lot  before  the  action  can  be  considered 
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through  the  Forest  planning  process 
resulting  in  a  decision  to  convert  to  an 
alternative  public  use.  When  revoking  a 
permit  for  any  cause,  give  as  much 
advance  notice  as  possible  (FSM 
2721. 23i). 

6.  Although  provision  of  an  in-lieu  lot 
is  not  required,  make  a  reasonable  effort 
to  provide  a  lot  to  holders  whose  lots 
will  be  converted  to  an  alternative 
public  use  and  who  have  received 
notification  that  new  permits  for  those 
lots  will  not  be  issued  or  who  have 
received  revocation  notices  (except 
revocation  for  noncompliance)  (FSM 
2721. 23e).  For  this  purpose,  in-lieu  lots 
must  be  in  nonconflicting  locations  in 
or  adjacent  to  established  tracts  within 
the  National  Forest  containing  the 
residences,  or  in  or  adjacent  to 
established  tracts  on  adjacent  National 
Forests.  Appropriate  lots  for 
consideration  are  undeveloped, 
formerly  developed,  and  withdrawn  lots 
in  or  adjacent  to  established  recreation 
residence  tracts  and  which  are  not 
needed  in  the  foreseeable  future  for 
other  public  uses.  Lots  that  are  vacant 
because  of  noncompliance  or  other 
factors  also  may  be  considered  as  in-lieu 
lots.  In-lieu  lots  should  be  comparable 
to  the  lots  being  converted  to  an 
alternative  public  use  when  possible, 
but  authorized  officials  should  advise 
holders  that  the  Agency  cannot 
guarantee  that  the  available  in-Ueu  lots 
will  be  entirely  comparable.  Do  not 
establish  new  recreation  residence  tracts 
for  in-lieu  lot  purposes.  Offer  in-lieu 
lots  in  accordance  with  the  procedures 
in  FSH  2709.11,  sec.  41.23c. 

2347.11— Preventing  Unauthorized 
Residential  Use.  Prevent  unauthorized 
full-time  residential  use  by  enforcing 
the  terms  of  the  special  use  permit. 
Continue  to  administer  those  recreation 
residences  presently  authorized  as  a 
principal  place  of  residence  in 
accordance  with  provisions  of  the 
special  use  permit.  Upon  transfer  or  sale 
of  improvements,  discontinue  the 
residential  use  and  authorize  only 
recreation  residence  use. 

2347.12 — Caretaker  Residences. 

2347.12a — Authority.  Authorize 
caretaker  use  of  a  recreation  residence 
with  an  annual  permit.  Form  2700-4. 
under  the  Act  of  June  4,  1897.  (Require 
applicants  who  currently  have  term 
permits  to  e.xchange  them  as  a  condition 
of  obtaining  the  caretaker 
authorization.) 

2347.12b — Caretaker  Residence  Use. 
The  need  for  a  caretaker  residence  rarely 
can  be  justified  where  yearlong 
occupancy  is  already  authorized  in  the 
tract.  The  Forest  Supervisor  may 
authorize  a  caretaker  residence  in 


limited  cases  where  it  is  demonstrated 
that  caretaker  services  are  needed  for 
the  security  of  a  recreation  residence 
tract  and  alternative  security  measures 
are  not  feasible  or  reasonably  available. 
The  fees  for  caretaker  residences  shall 
be  25  percent  more  than  those  chained 
for  recreation  residence  use  of  a  similar 
lot  in  the  tract.  A  tract  association  may 
own  caretaker  residences. 

1.  Authorize  no  more  than  one 
caretaker  residence  per  recreation 
residence  tract  unless  factors  such  as 
size  and  layout  of  the  tract  call  for  more 
than  one.  The  affected  tract  association, 
or  if  there  is  no  association,  at  least  60 
percent  of  the  affected  holders,  must 
document  approval  of  request  for  a 
caretaker  residence.  Require  the 
applicants  for  caretaker  use  to  document 
the  caretaker  services  they  will  provide. 

2.  Do  not  authorize  construction  of  a 
new  residence  for  caretaker  services. 
Issue  the  annual  permit  only  for  an 
existing  residence.  The  permit  must 
contain  a  provision  that  automatically 
terminates  authorization  for  yearlong 
use  in  case  of  change  in  ownership. 

3.  Coordinate  applications  for 
caretaker  residence  permits  with  local 
governmental  agencies  to  avoid  creating 
unreasonable  dememds  or  burdens  for 
such  services  as  snow  plowing,  mail 
delivery,  garbage  pickup,  school  bus,  or 
emergency  services. 

4.  If  a  lot  ceases  to  be  used  as  a 
caretaker  residence,  issue  a  new  term 
permit  for  recreation  residence  use  to 
the  holder,  if  qualified,  or  to  the 
purchaser  of  the  improvements. 

Forest  Ser\ice  Manual 

Chapter  2720— Special  Uses 
Administration 

2721.23 — Recreation  Residence,  the 
term  "recreation  residence"  includes 
only  those  residences  that  occupy 
planned,  approved  tracts  or  those 
groups  established  for  recreation 
residence  use.  See  FSM  2347  for  basic 
policy  on  recreation  residence  use. 

2721.23a— Administration.  The 
following  direction  relates  specifically 
to  issuance  and  administration  of 
special  use  permits  for  recreation 
residences.  For  recreation  residence 
permits  in  Alaska,  follow  the  additional 
requirements  in  section  1303(d)  of  the 
Alaska  National  Interest  Lands 
Conservation  Act.  Administer  recreation 
residence  permits  in  accordance  with 
the  direction  in  sections  2721.23a- 
2721.231  and  within  the  broad  policy 
governing  recreation  residences  and 
permitted  uses  set  forth  in  FSM  2347.1 
and  36  CFR  251.50. 

1.  Issue  special  use  permits  for 
recreation  residence  use  in  the  name  of 


:872>i 


FtM  eral  Register  /  Vol.  59,  No.  305  /  'Ihursdav.  Iiine  2.  1Q94  /  Notices 


lu  ;\ 


t  n 


i\ 


'ft 


ibh 


s:) 


ths 


one  individual  or  to  a  b 
wife.  Upon  issuance  of  a 
that  continues  the  use  or 
revise  authorizations  tha 
to  an  individual  or  to  a  h 
wtfe.  so  that  the  respons 
identified. 

2.  Issue  no  more  than 
residence  special  use  per 
family  (husband,  wife.  ^ 
children). 

3.  Do  not  issue  special 
recreation  residence  use 
as  commercial  enterprise  ; 
organizations,  business  a 
corporations,  partnershi 
similar  Oiiterprises,  exce 
association  may  own  a  car< 
residence. 

4.  To  the  e.xtent  possi 
recreation  residence  pern 
or  in  logical  groups  of  Ira 
same  expiration  date. 

.5.  To  nelp  defray  costs 
additional  recreation  opp 
holder  may  obtain  per.nii 
incidental  rental  for  spec 
Ensure  that  rental  use  is  s 
recreation  purposes  and  t 
change  the  character  of  t 
to  a  commercial  nature.  R 
arrangements  must  be  in 
approved  in  advance  by  t 
officer.  The  holder  must 
responsible  for  coniplian< 
special  use  authorization 

6.  Allow  no  more  than  i 
per  lot  to  be  built.  In'thos 
more  than  one  dwelling  ( 
sleeping  cabin)  currently 
single  lot.  allow  the  use  tc 
acf  ordance  with  tlie  auth 
However,  correct  such  do 
built  without  prior  appro;  a 
trans.^er  of  ownership  out 
family  (husband,  wifeanr 
children). 

7.  When  a  recreation 
included  in  the  settlemen 
issue  a  new  special  use 
remainder  of  the  original 
updated  \o  reflect  policy 
change.*;,  to  the  properly  d 
heir,  if  eigible.  Prior  to  es 
settlement,  issue  an  ann 
permit  to  the  executor  or 
to  identify  responsibility 
pending  final  settlement 
When  a  recreation  residen 
issue  a  new  term  pcnnit  tc 
the  remainder  of  the  origi 
term,  updated  to  reflect  p< 


band  and 
new  permit 


amendment, 
are  not  issued 
isband  and 
)le  person  is 


e  recreation 

nit  to  a  single 

dependent 


;se  permits  for 
)  entities  such 
.  nonprofit 
■ociations. 
,  or  other 

that  a  tract 

taker 


le 


re;  i 


1 


)u;l 


procedural  changes,  if  elig  bl 

8.  Specify  in  the  permit 
recreation  residence  must 
at  least  15  days  annually, 
acceptable  period  of  occui 

9.  Issue  recreation  residi 
permits  for  a  maximum  of|20  ■ 


^ 


'..  issue  all 
its  in  a  tract, 
with  the 


nd  provide 
jrtunilies.  a 
;ian  for 
ic  p+iriods. 
loly  for 
oes  net 

area  or  use 
mtal 

rrifing  and 
authorized 
remain 
with  the 


ne  dwelling 
cases  where 
t  r>bidence/ 
)ccupies  a 

ontinue  in 

zation. 
iciencies,  if 

upon 
de  of  the 
dependent 


(  ri 


pt  rm 


s  n 


dence  is 
of  an  estate. 

it  for  the 
ermit  term, 
d  procedural 
jtermined 
ate 
renewable 
^ministrator 
the  use 
the  estate, 
e  is  sold, 
the  buver  for 
1  permit 
licy  and 

e. 
hat  the 
je  occupied 
e  minimum 
ancy. 
ncc  term 
years. 


f)rl 


r  al 


except  when  the  need  for  a  shorter  term 
has  been  determined  by  a  project 
analysis  in  accordance  with  FSM 
2721 .23e  and  FSH  2709.1 1 .  chapter  49. 

10.  When  a  decision  is  made  to 
convert  the  lot  to  an  alternative  use 
(?721.2.'le).  take  the  following  actions: 

a.  Notify  the  holder  of  the  reasons  and 
provide  a  copy  of  the  derision 
documentation. 

b.  Allow  at  least  10  years  of  continued 
occupancy  after  notification. 

c.  Allow  the  current  term  permit  to 
expire  under  its  own  terms  and  if  the 
holder  is  entitled  to  additional  time  to 
satisfy  the  10-year  notification  period, 
issue  a  new  term  permit  for  the 
remaining  period.  Clearly  specify  anv 
limited  tenure  by  including  the 
following  statement  in  the  pennit: 

"This  permit  will  expire  on  (insert 
date)  and  a  new  permit  will  not  be 
i.ssued." 

d.  Lssue  term  or  annual  permits  for 
additional  periods  as  needed  to  allow 
continuation  of  occupancy  until 
conversion  to  the  alternate  public  u.se  is 
ready  to  begin. 

11  Before  the  Forest  Supervisor 
issues  a  decision  to  convert  a  lot  to  an 
alternative  public  use,  submit  the 
proposed  decision,  suppoiting 
documentation  and  summary  of  public 
comments,  to  the  Regional  Forester  for 
review  for  adequacy  of  the 
documentation  and  analysis.  If  analysis 
and  documentation  are  inadequate  to 
support  llie  proposed  decision  or  there 
is  some  other  deficiency  in  the  proposed 
decision,  thei^egional  Forester  shall 
instruct  the  Forest  Supervisor  to  remedy 
the  deficiencies  and  reconsider  the 
proposed  decision  prior  to  making  the 
final  decision. 

12.  As  with  any  resource  allocation 
made  in  a  Forest  plan,  the  Forest 
Supervisor  may  reconsider  a  decision  to 
continue  or  convert  recreation  residence 
lots  to  an  alternative  public  use  at  anv 
time  new  or  changed  conditions  merit 
such  reconsideration. 

13.  In  the  event  a  recr-^ation  residenc  e 
is  destroyed  or  substantially  dr:maged 
by  a  catastrophic  event  such  as  a  Hood, 
avalanche,  or  massive  earth  movement, 
conduct  and  document  an 
environmental  analysis  to  determine 
whether  improvements  on  the  lot  can  be 
safely  occupied  in  the  fiiture  under 
Federal  and  State  law  before  issuing  a 
permit  to  rebuild  or  terminating  the 
permit.  Normally,  an  analysis  should  be 
completed  within  6  months  of  such  an 
event. 

Allow  rebuilding  if  the  lot  can  be 
occupied  safely  and  the  use  remains 
consistent  with  the  Forest  Land  and 
Resource  Manr.gement  Plan.  If  the  need 
for  an  alternative  public  use  at  the  same 


location  has  been  established  prior  to 
the  catastrophic  event,  do  not  allow 
rebuilding  if  the  improvements  are  niore 
than  50  percent  destroyed.  If  rebuilding 
is  not  authorized,  in-lieu  lots  may  be 
offered  as  provided  by  FSM  2347.1 , 
paragraph  6  and  FSH  2709.11,  section 
41.23c. 

14.  At  the  time  permits  are  issued, 
advise  holders  th.jt  the  terms  of  tho 
permit  require  that  they  notify  the 
Forest  Service  if  they  intend  to  sell  their 
improvements  and  that  they  must 
provide  a  copy  of  the  permit  to  a 
prospective  purchaser  before  finalizing 
a  sale.  Whenever  po.ssible,  the 
authorized  officer  should  advise  a 
prospective  purchaser  of  the  terms  and 
conditions  of  the  permit  before  a  s,i!e  is 
final. 

15.  Do  not  stay  a  .''ee  increase  pendi.ng 
completion  of  an  appeal  of  the  fee  under 
the  administrative  appe.d  regulations. 
Make  any  adjustments  resulti.ng  from 
tilt!  administrative  review  through 
creviit.  refund,  or  supplemental  billing. 

IB.  During  the  term  of  a  permit, 
terminate  or  revoke  the  use  oniv  in 
accordance  with  regulations  at  36  CFR 
251. bU  and  the  tenns  and  conditions  of 
the  permit  (FS.M  2347.1.  para.  5).  E.xcept 
for  revo<  aiion  for  noncompliance  ol 
terms  of  the  permit,  the  Forest 
Supervisor  shall  submit  proposed 
revocations,  with  supporting 
documentation  and  a  summary  of  the 
public  comments,  to  the  Regional 
Forester  for  review  prior  to  the  Forest 
Supervisor  s  issuance  of  a  decision.  If 
analysis  and  documentation  are 
inadequate  to  support  the  proposed 
decision  or  there  is  some  other 
deficiency  in  the  proposed  decision,  the 
Regional  Forester  shall  instruct  the 
Forest  Supervisor  to  remedy  the 
deficiencies  and  reconsider  the 
proposed  revocation  prior  to  making  thi- 
final  decision. 

2721.23b — Applications.  Insofar  as 
jiracticable.  notify  a  new  or  prospei  ti\  e 
owner  of  the  requirement  to  make 
application  for  the  authorization  to  use 
existing  improvements  in  accordance 
with  36  CFR  251.54. 

2721.23c— Permit  Preparation. 

1.  Use  the  Term  Special  Use  Pennit 
for  Recreation  Residence  (Form  FS 
2700-5a.  FSH  2709.11,  ch.  50).  to 
authorize  recrer. tion  residences,  except 
as  specified  in  paragraph  2  of  this 
.section. 

2.  Use  the  Special  Use  Pennit  (Forn) 
rS-2 700-4)  when: 

a.  Conversion  of  the  lot  to  a 
alternative  public  use  is  authorized,  the 
conversion  will  be  delayed,  and  a 
minimum  term  of  continued  use  am  not 
be  predicted. 


b.  Continuance  of  the  recreation 
residence  use  is  conditioned  on  the 
owner  complying  with  specific  Forest 
Service  requirements  before  a  term 
permit  is  issued. 

c.  The  improvements  are  managed  by 
a  third  party  pending  settlement  of  an 
estate,  bankruptcy  proceedings,  or  other 
legal  action. 

d.  Yearlong  occupancy  is  authorized 
by  the  Forest  Supervisor,  at  which  time 
the  Improvement  ceases  to  be  a 
recreation  residence. 

3.  In  either  permit,  identify  all 
authorized  improvements  associated 
with  recreation  residence  use.  Do  not 
authorize  use  of  more  than  the  statutory 
maximum  of  5  acres  under  a  term 
perm.it.  Authorize  community  or 
association-owned  improvements,  such 
as  water  systems,  by  a  separate  special 
use  permit  (Form  FS-2  700-4). 

2721.23d— Fee  Determination.  (FSH 
2709.11,  ch.  30). 

1.  Use  fair  market  value  as  determined 
by  appraisal  in  determining  the  base 
annual  rental  fees  for  recreation 
residence  lots.  Redetermine  the  base  fee 
at  20-year  inten-als. 

2.  Adjust  the  fee  annually  by  the 
annual  (second  quarter  to  second 
quarter)  change  in  the  Implicit  Price 
DeOator-Gross  National  Product  (IPD- 
G.MP). 

3.  Use  professional  appraisal 
standards  in  appraising  recreation 
residence  lots  for  fee  determination 
purposes  (FSH2709.il.) 

4.  Where  practicable,  contract  with 
private  fee  appraisers  to  perform  the 
appraisal. 

5.  Require  appraisers  to  coordinate 
the  assignment  closely  with  affected 
holders  by  seeking  advice,  cooperation, 
and  information  from  the  holders  and 
local  holder  associations. 
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6.  Retain  only  qualified  appraisers.  To 
the  extent  practicable,  use  those 
appraisers  most  knowledgeable  of 
market  conditions  within  the  local  area. 

7.  Before  accepting  any  appraisal, 
conduct  a  full  review  of  the  appraisal  to 
ensure  the  instructions  have  been 
followed  and  the  assigned  values  are 
supported  properly. 

Forest  Service  Handbook  2709.11— 
Special  Uses 

Chapter  30— Fee  Determination 

33— Recreation  Residence  Fees 

33.1— Base  Fees  and  Indexing.  Follow 
these  procedures  in  determining  the 
base  (beginning)  fee  and  subsequent  fees 
under  a  20-year  cycle. 

1.  As  the  initial  base,  use  the  fees 
established  in  one  of  the  years  between 
1978  and  1982.  The  first  year  of  the  fee 
cycle  is  the  first  year  of  the  established 
fee  (disregarding  any  phase-in  that  may 
have  been  provided).  Adjust  the  full 
base  fee  fonvard  by  applying  the 
appropriate  cumulative  Implicit  Price 
Defiator-Gross  National  Product  (IPD- 
GNP)  adjustment  factor  shown  in 
exhibit  01.  New  fees  for  1989. 
established  in  this  manner,  will  be 
phased-in  over  a  4-year  period  (1989- 
1992)  at  the  rate  of  one-fourth  of  the 
increase  each  year,  except  that  fees  will 
not  be  phased-in  for  those  permits  that 
limit  fee  adjustments  to  5-year  intervals. 
In  those  cases  where  there  may  not  be 
a  fee  established  for  the  1978-1982 
period.  Regional  Foresters  are 
authorized,  subject  to  concurrence  of 
the  Chief,  to  utilize  a  different  starting 
date  and  to  adjust  the  length  of  the  fee 
cycle  so  that  all  permits  will  have  a  new 
base  fee  determined  during  the  1998- 
2002  period. 


2.  For  1990  through  the  last  year  of 
the  fee  cycle,  adjust  the  fees  on  an 
annual  basis  by  calculating  the 
percentage  change  of  the  IPD-GNP 
index  (as  reported  by  the  Bureau  of 
Economic  Analysis.  Department  of 
Commerce,  in  July  of  each  year)  from 
the  second  quarter  of  the  previous  year 
to  the  second  quarter  of  the  current  year 
and  applying  this  percentage  adjustment 
factor  to  the  current  year's  fees. 

For  term  permits  that  restrict 
adjustments  to  5-year  intervals,  apply 
the  IPD  index  adjustments  cumulatively 
at  5-year  intervals.  At  the  end  of  the 
current  20-year  term,  or  earlier  if  agreed 
to  by  the  holder,  revise  permits  to 
provide  for  annual  indexing. 

3.  Limit  the  annual  fee  adjustment  for 
1990  and  thereafter  to  10  percent  per 
year  when  the  change  in  the  IPD-GNP 
index  exceeds  10  percent  in  any  one 
year.  The  index  amount  in  excess  of  10 
percent  will  be  carried  over  and  applied 
to  the  fee  for  the  next  succeeding  year 
in  which  the  index  factor  is  less  than  10 
percent. 

4.  If  a  new  permit  is  to  be  issued  (FSM 
2721.23a),  re-appraise  the  lot  toward  the 
end  of  the  20-year  cycle.  Beginning  in 
the  twenty-first  year  (the  first  year  of  the 
next  fee  cycle:  1998  in  the  case  of  1978 
fees),  put  into  effect  the  base  fee  for  the 
next  20-year  cycle  by  applying  5  percent 
to  the  newly  determined  appraised 
market  value  of  the  lot  for  recreation 
residence  purposes. 

5.  In  those  few  cases  where  one  or 
more  additional  sleeping  structures 
(guest  cabins,  and  so  forth)  have  been 
added  to  a  single  lot.  add  to  the  current 
adjusted  base  fee  an  additional  charge 
equal  to  25  percent  of  the  fee 
established  for  a  single  residence  use  of 
the  lot  or  $100,  whichever  is  greater,  per 
structure. 


Exhibit  01.  Sec.  33.1 -IPD-GNP  Adjustment  Factor  by  Year 


Base  fee  year 


1978 
1979 
1980 
1981 
1982 


1979 


1.101 


1980 


1.092 
1.092 


1981 


1.095 
1.095 
1.095 


(Note:  Cum.  Adj.=Cumulative  Adjustment.) 

The  above  factors  for  fee  years  1979- 
1986  were  taken  from  Table  5,  Price 
Inde.xes  and  the  Gross  National  Product 
Implicit  Price  Defiator,  as  published  in 
the  Survey  of  Current  Business  by  the 
Department  of  Commerce,  Bureau  of 
Economic  Analysis,  February  1986. 
These  factors  represent  an  annual  rate, 
based  on  the  percent  change  from  the 


1982 


1.067 
1.067 
1.067 
1.067 


1983 


1.050 
1.050 
1.050 
1.050 
1.050 


1984 


1.032 
1.032 
1.032 
1.032 
1.032 


1985 


1.038 
1.038 
1.038 
1.038 
1.038 


1986 


1.033 
1.033 
1.033 
1.033 
1.033 


1987 


1.026 
1.026 
1.026 
1.026 
1.026 


1988 


1.028 
1.028 
1.028 
1.028 
1.028 


1989 


1.029 
1.029 
1.029 
1.029 
1.029 


Cum. 
ad). 


1.771 
1.609 
1.473 
1.346 
1.261 


first  quarter  to  the  second  quarter  of  the 
indicated  year.  The  1987  factor  of  1.026 
is  the  percentage  change  in  the  IPD- 
GNP  index  from  the  second  quarter  of 
1985  to  the  second  quarter  of  1986  as 
reported  in  the  July  1986  issue  of 
"United  States  Department  of 
Commerce  News,"  a  publication  by  the 
Bureau  of  Economic  Analysis.  The  IPD- 


GNP  index  for  the  second  quarter  of 
1985  is  111.1.  The  1988  and  1989 
factors,  were  determined  following  the 
same  procedures,  using  the  appropriate 
year's  publication.  The  factors  for  1979- 
1989  in  Exhibit  01  are  shown  only  to 
illustrate  how  the  cumulative 
adjustment  factor  used  to  establish  the 
1989  fee  is  determined.  The  factor  was 
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pinng  the 
the  base  fee 
ould  be 

X  1.026  X 
exhibit  02 


r33 


KAir  i]ps  illustrate 
ustrirnt  factors 
gthe  1989 


198  5 


12thnt 
(first  year  in 
usted  to  S520 
s  would  be 
lolder  who 
term  permit 
until  the 
ustihent  period, 
ace  >pted.  the  fee 
e  holder 
1989,  instead 


9  59 


oH 
$  164 
fa:t 


m<  nncr ; 


determined  by  chain  mult 
factor  for  the  years  within 
year  period  (for  1982  this 
1.050x1.032x1.038x1. 
1  028x  1.029  =  1.261.)  SfH 
for  examples  of  applicatin  is. 

Exhibit  02,  Sec.  33.1 — Ex  a  [iiples  of  I'se 
of  rPD-G.\P  Table 

,  The  following  two  ex. 
use  of  the  IPD-T.NP  adj 
in  exhibit  01  in  determini 
fee: 

(II  Example  1.  A  fee  of ; 
became  established  in  1 
the  fee  cvcle)  would  be  ad 
in  1989(S412xl.261J.  Th 
the  fee  amount  owed  by  a 
does  not  accept  the  new 
and  would  remain  constaii  t 
end  of  the  five  year  adj 
If  a  new  term  permit  is 
would  be  phased-in.  and  t 
would  be  charged  $439  for 
of  the  full  amount. 

(2)  Example  2.  A  1980  b 
of  S3 15  would  be  adjusted 
X  1.473)  with  the  actual  1 
limited  to  S352  for  a  new  t 
A  holder  w  ho  keeps  the 
would  pay  the  full  fee  of 

Under  both  examples, 
years  1990  and  thereafter 
determined  in  the  same 
1989  factor.  Using  the  1931 1 
example,  the  index  for  the 
quarter  of  1987  as  reportec 

1987  Bureau  publication  i 
index  for  February  1988  in 
Bureau  publication  is  120. 
percentage  change  in  the  i 
used  to  determine  1989  fees 
minus  117.2  divided  by  11 7 

1989  fees  will  be  2.9  perce  it 

1988  for  those  permits  that 
Using  the  above  two  exa  n 

calculation  of  the  1990  fee: 
accepting  new  term  permit 
follows:  (A  1990  IPD-GNP 
factor  of  1.028  is  assumed. 
n;E,\a/r?p/ei.  The  full 
$520  times  the  IPD-GNP  i 

1990  of  1.028  equals  $535 
for  1990.  The  increase  in 
The  amount  of  the  1989  fei 
be  phased-in  in  1990  is  S5 
=  S108/2  =  $54).  Thus,  the 
be  charged  is  the  base  1982 
+  $54  +  $15  =  $484. 

(2)  Example  2.  The  Ml 
equals  $477,  a  fee  increase 
amount  of  the  1989  fee 
phased-in  in  1990  is  $75 
$149/2  =  $75).  Thus,  the  1 
charged  is  the  base  1980 
$75  +  $13  =  $403. 

33.11— Fee  Credits.  In  bi  ling  holders 
for  fees,  reduce  the  fee  by  t  le  amount 
of  any  unused  or  remaininj  credits  due 
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se  year  fee 
to  $464  ($315 

charge 
rm  permit. 

permit 
in  1989. 

ors  for  the 
ill  be 

as  the 

factor  as  an 
second 
in  the  July 
117.2;  the 
the  July  1988 
..The 
dcx  to  be 

is  120.6 

2.  Thus. 

higher  than 
are  indexed. 

pies, 
for  those 

would  be  as 
adjustment 


rd 


tie 


1 389  fee  of 
ex  factor  for 
the  full  fee 

fee  is  $15. 
increase  to 
($520 -$412 
1990  fee  to 
fee  of  $4 12 

lb90  fee 
3f$13.  The 
inci  ease  to  be 
($164 -$31 5  = 
i  90  fee  to  be 
fc4of$315  + 


holders  under  provisions  of  the 
Appropriations  Acts  for  fiscal  years 
1983  through  1986. 

33.2 — Fees  on  Nonrenewal.  When 
permits  are  placed  on  tenure  (that  is.  a 
new  special  use  permit  will  not  be 
issued  following  expiration),  the  annual 
fee  for  the  tenth  year  prior  to  the 
expiration  date  of  the  current  pennit 
becomes  the  base  fee.  The  fee  for  each 
year  during  the  last  ten  years  is  one- 
tenth  of  the  bc-se  fee  multiplied  bv  the 
number  of  ycurs  then  remaining  on  the 
pennit.  For  example,  charge  a  holder 
with  nine  years  remaining  90  percent  of 
the  base  fee;  with  eight  years,  80 
percent;  and  so  forth. 

Use  the  following  schedule  to 
calculate  the  holder's  fee  during  the  10- 
year  period: 


Years  remaining  on  currerrt 
permit 

Percent  ot 

base  tee  to 

ctiarge 

10 

100 

9 

90 

8 

80 

7 

70 

6 

60 

5 

50 

4 

40 

3 

30 

2 

20 

1  

10 

When  a  review  of  the  decision  to 
convert  the  lot  to  an  alternative  public 
use  shows  that  changed  conditions 
warrant  continuation  of  the  recreation 
residence,  use  the  following  fee 
determination  procedures: 

1.  If  a  new  20-year  term  permit  is 
issued,  the  Forest  Service  shall  recover 
the  amount  of  fees  foregone  while  the 
previous  permit  was  under  notice  that 
the  lot  would  be  converted  to  an 
alternative  public  use.  Collect  this 
amount  evenly  over  a  10-year  period  in 
addition  to  the  annual  fee  die  under  the 
new  permit.  The  obligation  runs  with 
the  lot  and  shall  be  charged  to  a 
subsequent  purchaser. 

The  annual  fee  under  the  newly 
issued  20-year  permit  shall  be  the 
annual  index  adjusted  fee  computed  as 
though  no  limit  on  tenure  existed,  plus 
the  amount  specified  above  until  paid  in 
full. 

2.  If  a  20-year  term  permit  is  not 
issued,  and  the  occupancy  of  the  subject 
lot  is  to  be  allowed  to  continue  for  less 
than  10  years  (that  is,  authorized  bv  a 
new  permit  for  a  specified  term),  do  not 
recover  past  fees.  Determine  the  fee  for 

a  new  permit  of  less  than  10  years  by 
computing  the  fee  as  if  notice  that  a  new- 
permit  would  not  be  issued  had  not 
been  given,  reduced  by  the  appropriate 
percentage  for  the  number  of  years  of 
the  extension  (that  is,  a  6-vear  tenure 


period  results  in  a  fee  equal  to  60 
percent  of  the  base  fee). 

3.  If  a  20-\ear  term  permit  is  not 
issued,  and  the  occupancy  of  the  subject 
lot  is  to  be  allowed  to  continue  for  more 
than  10  years  (authorized  by  a  new 
permit  for  a  term  of  less  than  20  years), 
the  Forest  Service  shall  recover  fees  as 
outlined  in  preceding  paragraph  1, 
computed  for  the  most  recent  10  year 
period  in  which  the  term  of  the  permit 
was  limited. 

33.3 — Appraisals.  Use  the  followinj- 
process  to  determine  the  fair  maikf-I 
value  of  recreation  residence  lots. 

1.  Use  appraisals  made  by 
professional  appraisers  for  determining 
the  market  vfelue  of  the  fee  simple  e.state 
of  the  National  Forest  land  underlying 
the  lot  subject  to  a  special  u.se  permit, 
but  without  consideration  as  to  how  the 
authorization  would  or  could  affect  the 
fee  title  of  the  lot  (FSH  5409.12,  ch.  6 
for  the  standard  contract  to  be  used  lo 
establish  fair  market  value  of  recreation 
residence  lots). 

2.  In  consultation  with  aflected 
holders,  select  and  appraise  typical  Icjts 
(rather  than  all  individual  lots)  v.ithin 
groups  that  have  essentially  the  same  or 
similar  value  characteristics.  Within 
such  groupings,  adjust  for  measurable 
differences  between  the  lots.  (Once 
properly  established,  typical  site 
classifications  should  rarely  change.) 

3.  Ensure  appraised  values  are  based 
on  comparable  market  sales  of  suificienl 
quality  and  quantity  that  will  result  in 
the  least  amount  of  dollar  adjustment  to 
make  them  reflective  of  the  subject  lots" 
characteristics.  Such  characteristics 
include: 

a.  Physical  differences  between 
subject  lot  and  the  comparable  sales. 

b.  Legal  constraints  imposed  upon  the 
market  by  governmental  agencies. 

c.  Economic  considerations  evident  in 
the  local  market. 

d.  Locational  considerations  of  subject 
lot  in  relation  to  the  market  (sales) 
comparable. 

e.  Functional  usability  and  utilitv  of 
the  lot. 

!.  Amenities  occiirring  to  the  lot  as 
compared  with  selected  sales 
com  parables. 

g.  Availability  of  improvements  (suth 
as  roads,  water  systems,  and  power 
lines)  provided  by  nonholder  entities, 
including  the  United  States.  Do  not 
adjust  for  improvements  furnished  by 
holders. 

h.  Other  market  forces  and  factors 
identified  as  having  a  quantifiable  effect 
upon  value. 

33.31 — Appraisers. 

1 .  .Select  fee  appraisers  who  hold  a 
current  certification  of  compefencf  from 


a  nationally  recognized  professional 
appraisal  organization.  In  the  case  of 
Forest  Service  appraisers,  use  those 
individuals  who  have  received  adequate 
training  through  professional  appraisal 
organizations  and  who  have 
satisfactorily  completed  the  basic 
courses  necessary  to  demonstrate 
competence. 

2.  Require  appraisers  to  sign  a 
standard  agreement  that  states: 

a.  The  approved  appraisal  format  to 
he  used. 

b.  The  approved  standard  forms  to  be 
used. 

c.  A  full,  complete,  and  accurate 
definition  of  the  appraisal  problem. 

d.  The  standards  of  professional 
competer.ce.  ethics,  and  practice  to 
which  the  appraiser  shall  adhere. 

e.  Those  requirements  of  the  appraisal 
assignment  that  may  be  imposed  under 
(1)  statutes,  (2)  Federal  regulations,  (3) 
Forest  Service  policies  and  procedures, 
and  (4)  situations  unique  to  the  given 
appraisal  assignment. 

3.  Require  appraisers  to  notify 
affected  holders  by  mail  and  offer  lo 
meet  with  them  to  discuss  the 
assignment,  answer  questions  specific  to 
the  assignment,  and  seek  advice, 
inform.ation,  and  cooperation  from  the 
holders  and  their  local  organizations. 
The  appraiser  must  notify  holders  of 
such  a  meeting  at  least  30  davs  in 
advance  of  the  meeting.  Send  notices  to 
the  address  used  for  bills  for  collection. 
Use  the  notice  to  give  the  holders 
advance  information  on  the  appraisal 
assignment.  At  such  meetings,  require 
that  the  appraiser  have  available  copies 
of  the  appraisal  instructions,  directions, 
anri  requirements  for  review  by  the 
holders.  An  appraisal  cannot  be  made 
prior  to  the  meeting  with  the  holders. 

33.32 — Establishing  Recreation 
Residence  Lot  Value. 

1.  Upon  receipt  of  the  appraisal 
report,  conduct  a  review  of  the  appraisal 
in  conformance  with  the  standards  of 
the  National  Assfxriation  of  Review 
Appraisers. 

2.  Following  review  and  acceptance  of 
the  appraisal,  notify  affected  holders  of 
Forest  .Service  acceptance  of  the  report. 
In  the  notification,  inform  holders  that 
they  and  other  interested  parties  have 
45  days  in  which  to  review  the 
appraisal.  Upon  request,  provide  copies 
of  the  report{s)  and  supporting 
documentation  pursuant  to  the  Freedom 
of  Information  Act. 

3.  Upon  request,  provide  an 
opportunity  for  affected  holders  to 
obtain,  at  their  expense,  an  appraisal 
report  from  an  appraiser  holding  at  lea.st 
the  same  or  similar  qualifications  as  the 
one  selected  bv  the  Forest  Ser\  ice. 


a.  The  Forest  Service  shall  provide 
holders  with  a  copy  of  the  standards 
used  by  the  appraiser  selected  by  the 
Forest  Ser\ice  and  holders  shall'provide 
the  standards  to  the  holder-employed 
appraiser.  The  holder  must  require  the 
observance  of  these  standards,  including 
a  signed  certification  that  ensures  an 
understanding  of  the  appraisal 
instructions  and  standards.  Reject  any 
appraisals  that  do  not  meet  these 
standards. 

b.  Subject  the  holder-furnished 
appraisal  to  the  same  review 
requirements  as  the  appraisal  obtained 
by  the  Forest  Service. 

4.  Give  full  and  complete 
consideration  to  both  appraisals.  If  the 
two  appraisals  disagree  in  value  by 
more  than  10  percent,  ask  the  two 
appraisers  to  try  and  reconcile  or  reduce 
their  differences.  If  the  appraisers 
cannot  agree,  the  Fo.'e.st  Supenisor  will 
utilize  either  or  both  appraisals  to 
detennine  the  fee,  unless  a  third 
appraisal  is  requested  and  accepted  by 
the  Supervisor. 

5.  When  requested,  seek  a  fhird 
appraisal. 

a.  The  cost  shall  be  shared  equally  by 
the  holder  and  the  Forest  Service. 

b.  This  appraisal  must  meet  the  same 
standards  of  the  first  and  second 
appraisals.  The  Forest  Supervisor  has 
discretion  to  accept  or  reject  the  third 
appraisal. 


Forest  Service  Manual 

Chapter  2720— Special  Uses 
Administration 

2721.23e — Recreation  Residence 
Continuance.  See  FSM  2347.1  for  the 
general  policy  on  recreation  residence 
use.  Follow  the  direction  in  this  section 
and  the  procedures  in  section  41.23, 
FSH  2709.11  in  determining  whether 
recreation  residence  term  permits  may 
be  issued  for  a  new  term  at  current  sites. 
Exhibit  01.  section  41.23c,  FSH  2709.11. 
depicts  the  permit  continuance  process. 
The  Land  and  Resource  Management 
Plan  (Forest  plan)  provides  direction  for 
continuance  of  the  recreation  residence 
use  (FSM  1920).  As  Forest  plans  are 
revised,  availability  for  recreation 
residence  use  shall  be  explicitly 
addressed  in  the  plan  through 
delineation  of  management  areas  and 
associated  management  area 
prescriptions  (FS.M  1920). 

Decisions  to  issue  new  recreation 
residence  term  permits  following 
expiration  of  the  current  term  permit 
require  a  determination  of  consistency 
with  the  current  Forest  plan.  Make  this 
determination  by  evaluating  the  extent 
to  which  continued  recreation  residence 
u.se  adheres  to  the  standards  and 


guidelines  which  apply  to  the 
appropriate  management  area.  Address 
continuation  of  recreation  residencp  use 
on  a  tract  or  group  of  tract*  basis.  nn« 
on  individual  lots. 

1.  Use  Is  Consistent  With  Foresi  Plan. 
When  recreation  residence  u.se  is 
consistent  with  the  Forest  plan,  it  shall 
continue.  If  the  use  has  been  analvzed 
sufficiently  as  part  of  a  EA  or  EIS 
completed  within  the  5  years  prior  to 
permit  expiration,  issue  a  new  term 
permit  upon  expiration  of  the  current 
term  permit.  Issue  a  record  of  dedsion 
or  a  decision  notice  and  finding  of  no 
significant  impact  only  if  the  use  was 
not  specifically  approved  in  the 
appropriate  decision  dociiment.  If  the 
u.se  has  changed  and  such  change  has 
not  been  analyzed  sufficientlv  as  part  of 
a  completed  EA  or  EIS,  complete  the 
appropriate «nvironmental  analvsis 
(FSH  1909.15).  If  the  EA  or  EIS  ' 
indicating  the  use  is  consistent  with  the 
Forest  Plan  was  completed  more  than  5 
years  prior  to  permit  expiration, 
additional  environmental 
documentation  is  necessary  (FSH 
1909.15,  sec.  18.03).  Initiate  action  to 
issue  a  new  term  permit  within  2  years 
prior  to  permit  e.xpiration. 

2.  Use  May  Sot  Be  Consistent  IXJtli 
Forest  Plan.  When  the  lands  currently 
authorized  for  recreation  residence  use 
are  allocated  to  alternative  public  uses 
through  amendment  or  revision  of  the 
Frtrest  Plan,  and  continued  pecreation 
residence  use  may  be  inconsistent  with 
standard";  and  guidelines  which  apply 
to  the  appropriate  management  arr-a,  the 
Forest  Supervisor  shall  condud  a 
project  analy.sis  of  the  alternative  publx; 
use(s)  (FSH  1909.15).  This  project 
analysis  shall  consider  continuation  of 
existing  recreation  residence  use 
through  appropriate  modification  of  the 
term  permit  provisions  or  amendment  of 
the  Forest  plan  to  accommodate  the  um\ 
or  discontinuation  of  the  use  (See  FSM 
2347.1  for  recreation  residence  use 
continunnce).  Decisions  reached  b\-  the 
project  analysis  must  comply  with 
NEPA  requirements  and  are  subjetrt  lo 
appeal  under  Department  of  Agriculture 
appeal  regulations  at  36  CFR  part  215 
and  36  CFR  part  251,  subpart  C. 

a.  If  the  project  analysis  results  in  a 
decision  to  amend  the  Forest  plan  so 
that  the  recreation  residence  use  may 
continue,  modify  the  provisions  of  the 
current  term  permits  as  appropriate. 
New  term  permits  can  be  issued 
following  current  permit  expiration. 
Additional  environmental 
documental  ion  mav  be  necessary  (F.SH 
1909.15). 

b.  If  the  project  analysis  results  in  a 
d(»cision  lo  convert  a  lot  lo  an 
alternative  public  use  at  some  point  in 
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tho  future,  grant  the  holder  1 1  least  10 
years  continued  use  from  th  5  date  of  the 
decision,  unless  the  continu  ed  use 
conflicts  with  law  and  regul  ition,  and 
identify  the  specific  alternative  public 
use(s)  for  which  the  land  is  >eing 
recovered.  As  provided  by  F  SM  2347.1. 
the  authorized  officer  may  a  low 
continued  use  of  the  lot  unti  such  time 
as  conversion  of  the  new  us(  is  ready  to 
begin  by  issuing  a  new  perm  it  for  the 
remaining  period  and  amen(  ing  the 
Forest  plan  if  needed. 

c.  Review  the  project  anal  sis 
decision  two  years  prior  to  p  ermit 
expiration  to  determine  if  th;re  have 
been  any  changes  in  resourc  ;  conditions 
that  require  another  look  at  t  le  decision. 
If  the  decision  was  made  lesi  than  5 
years  prior  to  permit  expirat  on  and  the 
review  shows  that  condition  :  have  not 
changed,  implement  the  pro  ect 
analysis-based  decision.  Affirmation  of 
such  decision  is  not  appeala  )le  (36  CFR 
251  83).  If  the  decision  was  nade  more 
than  5  years  from  permit  expiration 
and./or  review  indicates  that  resource 
conditions  have  changed,  up  Jate  the 
analysis  to  determine  the  pre  per  action. 
Decisions  arising  from  this  n  nv  analysis 
are  appealable. 

2721. 23f — In-Lieu  Lots.  W  len  now 
permits  will  not  be  issued  fo  lowing 
expiration  of  the  present  pen  nit,  make 
a  reasonable  effort  to  provide  an  in-lieu 
lot,  if  available,  at  locations  i  ot  needed 
in  the  foreseeable  future  (gen  2rally,  the 
period  covered  by  the  Forest  plan)  for 
alternative  public  uses  in  ace  irdance 
with  FSM  2347.1.  paragraph  3  and  FSH 
2709.11.  section  41.23d. 

2721. 23g — Land  Exchange.  Proposals 
to  convey  recreation  resident  e  tracts 
into  private  ownership  by  lar  d 
exchange  may  be  considered  at  any 
time.  Such  proposals  must  hi  processed 
in  accordance  with  the  instru  ctions  in 
FSM  5430  applicable  to  all  land 
exchanges. 

2721. 23h — Cooperation  anil  Issue 
Resolution.  Authorized  office  rs  shall 
strive  to  reduce  conflict  betw  ;en 
holders  and  the  Forest  Servic ;  arising 
from  permit  administration.  J  ,s 
necessary,  specify  a  Forest  Oficer  to 
work  with  the  holders,  their 
representatives,  and  other  interested 
parties  on  specific  issues. 

1.  Provide  opportunity  for  Aolders 
and  their  representatives  to  p  irticipate 
in  issue  resolution.  Where  pn  cticable. 
except  where  an  imminent  ha  zard  or 
risk  to  health  and  safety  or  re;  ources 
requires  immediate  action  priar  to 
issuing  written  decisions  rela  ed  to 
permit  administration,  consu  t  and  meet 
in  person,  or  by  telephone,  w  th  holders 
and  their  representatives  to  d  scuss  any 
issues  or  concerns  related  to  t  le  permit 


and  to  reach  a  common  understanding 
and  agreement. 

2.  During  Forest  plan  amendment  or 
revision  and  project  analysis,  seek  full 
involve.rnent  of  holders  and  their 
representatives  in  public  involvement 
opportunities  and  activities.  Encourage 
and  solicit  their  input  and  comments. 
Meet  with  holders  and  their 
representatives  to  discuss  any  issues  or 
concerns  arising  in  the  planning  and 
analysis  processes  and  explore 
opportunities  to  resolve  those  issues 
prior  to  issuing  a  decision. 

3.  If  a  decision  is  appealed,  utilize  the 
opportunities  provided  in  the  appeal 
rules  (36  CFR  oart  215.  part  217  and 
part  251,  s:;l:,[i-rt  C)  to  discuss  the 
appeal  with  !r»e  appellant(s)  and 
inter\enor(s)  (and/or  their 
representatives)  together  or  separately  to 
explore  opportunities  to  resolve  the 
issue  by  means  other  than  review  and 
decision  on  the  appeal. 

2721.  23i — Noncompliance.  Give 
WTitten  notice  and  provide  a  reasonable 
opportunity  for  holder  to  correct  special 
use  permit  violations  before  terminating 
the  use  for  noncompliance  with  the 
permit  conditions  (36  CFR  251.60(e)). 
Revocation  for  noncompliance  shall  be 
only  for  a  breach  of  a  permit 
provision(s)  that  continues  after  notice 
and  a  reasonable  opportunity  for 
correction  has  been  given  (FSM  2347.1. 
para.  5). 

2721. 23j— Lot  Restoration.  On 
expiration  of  a  permit  which  will  not  be 
reissued  or  revocation  or  termination 
prior  to  expiration  (FSM  2721.23a(10). 
2721.23a(16)).  except  for  revocation  in 
the  public  interest,  require  the  holder  to 
restore  the  property  to  a  condition 
acceptable  to  the  Forest  Supervisor  (36 
CFR  251.60(jJ).  The  holder  may 
relinquish  the  improvements  to  the 
Forest  Service  upon  approval  of  the 
Forest  Supervisor.  Terms  and 
conditions  for  lot  restoration  are  given 
in  the  term  permit  issued  for  recreation 
residences. 

Forest  Service  Handbook  2709.11— 
Special  Uses 

Chapter  40 — Special  Uses 
Administration 

41.23 — Recreation  Residence  Use. 

41.23a — Permit  Continuance.  When  a 
Forest  plan  is  amended  or  revised  and 
recreation  residence  use  remains 
consistent  with  management  direction 
given  in  the  Forest  plan,  issue  a  new 
permit  to  the  same  holder  in  accordance 
with  the  following: 

1.  Since  recreation  residences  have 
been  in  place  for  many  years,  and 
experience  in  administering  this  use  has 
shown  that  continuing  the  use  does  not 


cause  significant  environmental 
impacts,  issuance  of  a  new  permit  can 
be  made  without  further  environmental 
documentation  (FSM  2721. 23e).  except 
when  the  following  situations  are 
present: 

a.  If  the  use  has  been  analyzed 
sufficiently  as  part  of  an  EA  or  EIS 
completed  within  5  years  of  permit 
expiration,  but  not  specifically 
addressed  in  a  decision  document, 
confirm  the  consistency  of  the  use  with 
the  management  direction  in  the  Forest 
plan  by  issuing  a  record  of  decision  or 
a  decision  notice  and  finding  of  no 
significant  impact. 

b.  If  the  use  has  not  been  analvzed 
sufficiently  as  part  of  an  EA  or  EIS 
completed  within  5  years  of  permit 
expiration,  complete  the  appropriate 
environmental  analysis  and 
documentation  (FSH  1909.15). 

c.  If  an  EA  or  EIS  indicating  the  use 
is  consistent  with  the  Forest  plan  was 
completed  more  than  5  years  prior  to 
permit  expiration,  additional 
environmental  documentation  may  be 
necessary  (FSH  1909.15). 

d.  If  there  are  changes  in  the  use  and 
the  changed  use  has  been  analyzed 
sufficiently  as  part  of  an  EA  or  EIS 
completed  within  5  years  of  permit 
expiration  and  approved  in  the 
appropriate  decision  document  no 
further  action  is  required.  If  the  changed 
use  has  not  been  analyzed  sufficiently 
as  part  of  a  completed  EA  or  EIS  and 
approved  in  the  appropriate  decision 
document,  environmental 
documentation  may  be  necessary.  Such 
documentation  may  be  accomplished  by 
categorical  exclusion  (FSH  1909.15). 

2.  Initiate  the  analysis  and  action  to       j 
issue  a  new  permit  2  years  prior  to  j 
expiration  of  the  current  term  permit 
and  notify  the  holder  of  the  outcome  of    i 
the  action. 

3.  Ensure  the  current  use  is  in  full 
compliance  with  the  terms  of  the  permit 
before  issuing  the  new  term  permit. 

4.  Review  and  update  the  term  permit 
provisions  to  ensure  that  the  new  permit 
contains  those  clauses  necessary  to 
comply  with  all  current  regulations  of 
the  Secretary  of  Agriculture  and  all 
present  Federal.  State,  or  county  laws, 
regulations,  or  ordinances  which  are 
applicable  to  the  area  covered  by  the 
permit. 

41.23b— Project  Analysis.  When  a 
Forest  plan  is  amended  or  revised  and 
consistency  of  the  existing  recreation 
residence  use  with  new  Forest  plan 
management  direction  is  uncertain, 
conduct  a  site  specific  project  analvsis 
to  verify  the  new  direction.  Recognize 
that  an  inconsistency  indicated  by  the 
Forest  plan  is  not  tantamount  to 
recreation  residence  removal. 


^Federal  Register  /  Vol.  59.  No.  105  /  Thursday,  June  2.  1994  /  Notices 


28733 


Recreation  residence  u:ie  may  rontinue 
by  appropriate  modification  of  the  term 
permit  provisions  to  rei:ognize  specific 
occupancy  conditions,  or  by 
amendment  of  the  Forest  plan  to 
accommodate  the  use  (FSM 
2721.23e.l.b). 

1.  Public  Involvement.  During  the 
project  analysis  process,  encourage  and 
solicit  information,  comments,  and 
involvement  from  holders  and  other 
inlerested  parties.  Follow  Forest  Ser\ice 
public  involvement  procedures, 
including  those  associated  with  NEPA 
(FSM  1620.  FSH  1900.12,  and  F.SH 
1909.15).  Facilitate  holder  involvement 
by  timing  review  periods  as  closely  as 
possible  to  the  recreation  residence  use 
season. 

2.  Analy.'^is  Documentation.  The 
project  analysis  record  and  appropriate 
NEPA  compliance  document  mu.st 
contain  objective,  detailed  information 
regarding  existing  recreation  residence 
use  and  other  applicable  resource 
conditions.  The  documentation  must 
include  a  full  range  of  alternatives  that 
includes  consideration  for  retention  of 
some  or  all  of  the  existing  recrn.ition 
residence  use. 

3.  Analysis  Factors  and 
Considerations. 

a.  Lot  use.  Examine  the  relationship  of 
the  existing  recreation  residence  u.se 
with  the  proposed  alternative  public  use 
of  the  lot,  including  compatibility  and 
conflict.  Describe  any  current  or 
anticipated  conflicts  between  ret.reation 
residence  use  and  the  proposed  use. 
Examine  and  describe  the  feasibility  of 
other  sites  to  meet  the  proposed  use  or 
how  the  proposed  use  could  be 
provided  for  by  modifving  recreation 
residence  use  or  by  modifying  the 
proposed  use. 
Develop  a  range  of  alternatives  that: 

(1)  If  possible,  examine  and  describe 
wajs  to  meet  the  proposed  use  without 
significant  conflict  with  existing 
recreation  residence  uses  and  how- 
potential  conflicts  can  or  cannot  Ijc 
mitigated. 

(2)  Examine  the  feasibility  of 
common,  shared,  or  mulfipie  use  that 
includes  recreation  residences.  Also 
»;xamine  the  feasibility  of  adjusting  lot 
.iud  tract  sizes,  configurations  and 
boundaries,  or  relocation  of  lot 
improvements  to  better  accommodate 
Mich  use. 

(3)  Examine  the  feasibility  of 
.-•Itcrnative  sites  for  recreation  residence 
u.se  and  for  the  proposed  use. 

(4)  Compare  the  benefits  and 
disadvantages  of  the  proposed  um-  with 
•  he  benefits  and  disadvantages  of 
I  nntinued  recreation  residence  u.se. 
i  deluding  economic  considerations, 
such  as  the  cost  of  removing  the  use. 


(5)  Examine  the  feasibility  of  using 
land  exchanges  to  accommodate 
recreation  residence  and/or  tho 
proposed  use. 

B.  Other  Resource  Impacts.  Show  how 
recreation  residence  occupancy  is 
compatible  or  in  conflid  with  other 
National  Forest  System  nsources. 
Consider  the  applicability  of  sef;tion  106 
of  the  National  Historic  Presorv.,tion  Act 
and  other  Federal  and  State  laws  which 
may  have  an  effect  on  these  resources. 

c.  Environmental  Impacts.  Discuss  the 
environmental  impacts  of  continued 
recreation  residence  use,  togeth(;r  with 
the  impacts  of  any  improvements 
necessary  for  their  continued  use, 
compared  with  the  impacts  of  the 
proposed  use.  Examine  the 
environmental,  economic,  and  social 
impacts  of  recreation  residence  use.  the 
proposed  use.  and  alternative  public 
uses,  particularly  any  neces.sarv 
construction. 

4.  Decision  Issuance  and 
Documentation. 

a.  If  the  project  analysis  results  in  a 
finding  that  continued  recreation 
residence  use  will  not  conflict  with  the 
proposed  alternative  public  use.  issue  a 
decision  to  amend  the  Forest  plan.  ?nd 
modify  existing  permits  as  appropriate. 
Issue  new  term  permits  for  the 
applicable  lots  following  permit 
expiration.  The  decision  document  shwil 
summarize  the  conclusions  regarding 
recreation  residence  use  and  provide  a 
basis  for  the  issuance  of  new  permits, 
b.  If  the  project  analysis  results  in  a 
finding  that  (1)  the  recreation  residence 
use  is  in  some  degree  inconsistent  with 
the  Forest  plan  but  that  continued  use 
does  ncjt  conflict  with  the  proposed 
alternative  public  use.  or  (2)  that  the 
proposed  use  can  actrommodate  some  or 
all  of  the  recreation  residence  ust;.  issue 
a  dcK;ision  to  amend  the  Forest  plan  and 
modify  existing  permits  as  appropriate. 
Issue  new  term  permits  for  the 
applicable  lots  following  permit 
expiratitm.  Tho  decision  document  shall 
summarize  the  conclusions  regarding 
continued  re<;roation  residnnc:e  use  and 
delineate,  as  appropriate,  which  permits 
will  not  bv,  continued  and  which  will 
receive  new  term  permits. 

c.  If  the  projef;t  analysis  results  in  a 
finding  th.it  recreaticm  nfsidence  use 
remains  inconsistei.t  with  the  Forest 
plan  and  is  not  compatible  with  the 
propo.sed  use.  issue  a  de<  ision  that  the 
recreation  residences  lots  are  to  Ik; 
removed  and  the  lots  (.onvertetl  to  the 
|)ropos(!d  use. 

d.  In  a(iditi(m  to  other  r<*quiri!menls 
specified  in  FSH  1!»09.15.  the  dt-cision 
document  shall  inclurie  the  following: 

(1)  The  estimated  time  of  convcrsicm. 


(2)  Tht!  reasons  the  recn^ation 
residence  use  is  or  is  not  comp.-.tibl.- 
with  the  proposed  use. 

(3)  Tho  reasons  why  the  propoMxl  use 
was  chosfin  over  others. 

(4)  A  summary  of  alternatives  tn  the 
conversion,  including  the  possibility  of 
combining  or  sharing  use  with 
recreation  residence  use;  adjusting  lots 
or  locations  of  improvements  to  belter 
accommodate  common  or  shared  uses; 
and  alternatives  suggested  bv  affeci^d 
holders  and  other  interested" nxiiMbers  r.f 
the  public. 

(5)  The  reasons  any  conflict  ix-tweiju 
the  recreation  residences  and  the 
proposed  use  cannot  be  resolved. 

(6)  Cdst  effectiveness  of  the  propo.scd 
use. 

.5.  Decision  Xotification. 

a.  Notify  holders  and  anv  interested 
l)arties  of  the  decision  and' provide 
copies  of  the  project  analysis,  NEPA 
documentation,  any  Forest  plan 
amendmiMit.  and  decision  docuuniiit  as 
soon  as  possible  after  the  decisitm  alotig 
with  notice  of  appeal  rights  undi;r  36 
f;FR  part  217  or  part  251.  subpart  C. 

b.  When  lots  will  be  converted  to  the 
proposed  u.se  and  new  permits  will  not 
be  issued  upon  expiration  of  the  prei^'iit 
permits,  provide  with  the  decision 
notification: 

(1)  Ten  years  or  more  notice  th.it  l!ie 
lols  will  be  converted  to  the  proposed 
use  (FSM  2721.23a).  Normally,  use  the 
siime  conversion  date  for  all  affet.ied 
holders  in  a  particular  group  or  tra<:J. 

(2)  Noti<:(;  that  the  holder  should 
refrain  from  making  costly  repairs, 
improvements,  or  expenditures  ex.  i-pf 
Ihosi!  that  are  necc-ssary  to  protet  i 
holder  and  public  health  or  safety. 

(3)  N(>tic:e  of  whether  in-lieu  lots  will 
or  will  not  be  made  available,  allliough 
the  l(x:iition  oftho.se  in-lieu  lots  mav  nol 
be  known  until  permit  expiration 
approaches. 

(4)  Notice  that  fees  will  bea<ljust.-d  in 
accordance  with  FSH  2709.11,  s.m  tjon 
33.2. 

6.  Projeit  Analysis  Dei  ision  Ih'vieiv. 
Two  yi.Mrs  prior  to  permit  expiration 
(usually  tli(!  IHth  permit  year).  Fon«st 
Sup(;rvisors  shall  review  project 
analysis  decisions  affecting  thos«> 
pctrmits  that  are  more  than  five  yiNirs  old 
to  determine  if  there  have  be<;n  any 
c  han.t^iis  in  resource  conditions  th.it 
re(|uire  reconsideration  of  the  der  isinn. 
For  all  njviews,  the  following  apply: 
a.  Reviews  shall  be  objective, 
compn-hensive.  and  in  writing.  .New 
information.  <  hanged  resource 
(  onditi(jiis.  and  new  or  changed  I.u-.iJ 
allocations  made  through  the  fon-sf 
plaiming  process  shall  be  reviewed  to 
determine  if  a  new  project  anal\sis  and/ 
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or  additional  NEPA  compl  iance  is 
needed. 

b.  When  initiating  the  it  view,  notify 
affected  holders  and  intere  sted  publics 
in  writing  and  provide  op]  lortunity  for 
involvement  in  accordana  i  with  Forest 
Service  public  involvemer  t  procedures. 
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c.  If  review  indicates  that  conditions 
have  not  changed,  implement  the 
decision. 

d.  If  review  indicates  that  conditions 
have  changed,  initiate  a  new  project 
analysis,  including  NEPA  compliance, 
to  determine  future  use  of  the  lot{s). 

e.  Notif)'  affected  holders  and 
interested  publics  in  writing  of  review 


findings,  including  notice  that  the  result 
of  the  review  is  not  appealable  (36  CFR 
251.83). 

41.23c — Permit  Decision  Process. 
Exhibit  01  depicts  the  procedure  to  be 
followed  in  determining  whether  the 
recreation  residence  authorization 
should  be  continued. 

BILLING  CODE  3410-11-M 
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tXHJBH  01.  SEC.  41.23c  ■  PE9MI1  DECISiCM  PROCESS 


«PPBOVE0  FOREST  IkUD   AhD 

RESOURCE  MANAGEMENT  PLAN 

«S  AMENDED  OR  BEVTSFD 


All 


:ootinuat>on  ol  use 


AJ. 


Recreanon  Residence  use 

Consistent  W^t^  T^e 
forest  Plan 


TWO  >EABS  BEFORE  PERMIT  EXPIRA1I0N-- 

}n>natc  Action  to  Issue  iwew  Term  Permit: 
C)  )f  Neeaed,  Confirm  Ccnsittency  with 
Forest  Plan  By  Decision  OocuiT*ni  _ 

(2)  )♦  EA/EIS  More  T^ao  5  vears  Old,' 
Envirorjnental  Ooctr^nTet  ion  Necessary, 

(3)  Notify  Holder, 


PERMIT 


EXPIRES 


Ah. 


All 


Recreation  Residence  use 
May  Not  Be  Consistent  wth 
•'he  forest  Plan 


Sue  Specific  Project  Anaiysts 
(WEPA  Documentation) 


A 


ssue 


nett   Term  Per-^ii 


DECISION:  Continue 
Recreation  Residence  use: 
-Modify  Permit  Provisions, or 
■fTiend  forest  Plan 


Ak 


DECiSiOM:  Convert  Site  To 
Alternative  Public  Use  When 
Permit  Expires: 
-Wotify  Holder  and  Provide 
-TO-Years  Continued  Use 


A 


TUO  tEARS  BEFORE  PERMIT  EXPiRATIOil  ' 

(If  Decision  More  Than  S  Years  Old) 

REVIEW  Decision  To  Determine  If  Ctanoes  In  Resource 

Conditions  Require: 

(1)  Another  look  At  the  Decision.         '' 

(2)  Aegitional  NFPA  CoTioliance.  


bo  Change 
In 

Dec  1 < 1  on 


Review  ><x]icates 

Site  May  Not  Be  Neeaed 

For  Alt.  Pjbl  ic  'Jse 


ALL 


■  '  - 

jNew  Project  Analysis 
j '.MEPA) 


PERMIT 


EXPIRES 


AiZ 


uonvert 
Site 


AIL 


•nptement  New 
Decision 
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Fu 


rsuant  to 
in-liou  lots 
uho  have 
jormits  are 
other  than 
r  evv  permit 
ig  expiration 
(.a use  the  lot 
public  use. 
Dts  in 

1 ,  paragraph 
lUow  these 


41. 23d — In-Lieu  Lots 
FSM  2347,1.  paragraph  6 
may  be  offered  to  holders 
received  notice  that  their 
being  revoked  for  reasons 
noncompliance  or  that  a 
will  not  be  issued  follov\'i 
of  their  e.xisting  permits  I; 
is  needed  for  an  alternati\Je 
identif\'  and  offer  in-lieu 
accordance  v\ith  FSM  23^7 
6  and  FSM  2721. 23f  and 
procedures: 

1.  When  available,  offe 
holders  at  the  time  that 
that  the  lot  will  be  conver 
alternative  public  use  anc 
will  not  be  issued.  If  lots 
available  until  later,  offer 

2  Give  first  priority  to 
offering  in-lieu  lots  in  the 
an  expansion  of  that  tract 
feasible. 

3.  .Arrange  a  joint  inspei  tion  of  the  in- 
lieu  lot  with  the  holder.  .AJlow  the 


in-lieu  lots  to 
:e  is  given 

od  to  an 

a  new  permit 
not  l)ecome 

hem  th(;n. 

entifying  and 

same  tract  or 

where 


n(  tic 


(  o 


il 


holders  90  days  from  the  dale  of  the 
joint  inspection  of  the  in-lieu  lot  or  90 
days  from  the  final  disposition  of  any 
appeals  of  the  decision  to  convert  the  lot 
to  an  alternative  public  use,  whichever 
is  later,  to  accept  or  reject  the  offer.  The 
90-day  period  shall  occur  while  access 
to  the  lot  is  possible. 

4.  When  holders  accept  such  offers, 
issue  a  new  permit  and  reserve  the 
offered  lots.  Do  not  charge  a  fee  until  the 
holder  begins  construction  of 
improvements  on  the  lot.  A  partial 
waiver  of  fees  for  the  in-lieu  lot  may  be 
appropriate  until  the  improvements  are 
actually  occupied.  The  lot  reservation 
will  expire  upon  holder's  failure  to 
begin  construction  on  the  in-lieu  lot  on 

a  mutually-agreed  upon  schedule. 

5.  Allow  holders  accepting  offers  to 
continue  use  of  their  current  lots  until 
the  expiration  date.  Inform  the  holders 
tliat  they  should  be  prepared  to  move  to 
the  in-lieu  lot  during  the  24  months 
prior  to  permit  expiration,  pro\  ided  thv 


supplemental  review  of  the  decision  to 
convfirt  the  present  lot  to  an  alternali\  e 
public  use  has  been  completed. 

6.  The  opportunity  to  develop  an  in- 
lieu  lot,  if  accepted  by  the  previous 
owner,  shall  be  extended  to  the  new 
owner,  if  eligible,  when  there  is  a 
change  in  ownership  of  authorized 
improvements. 

7.  Do  not  offer  in-lieu  lots  for 
revocation  actions  stcnmiing  from 
noncompliance  with  special  use  permit 
terms. 

Forest  Service  Handbook  2709.11  — 
Special  Uses 

Chapter  50 — Terms  and  Conditions 

.")-} — Special  Use  Authorizations 

r)4.1 — Term  Special  I'se  Permit  for 
Recroatitm  Residences.  Use  Form  FS- 
2700-5a  with  all  required  clauses  as  set 
forth  in  exhibit  01. 
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EXHIBIT  01.  SEC.  54.1- -TERM  SPECIAL  USE  PERMIT 


VSDA    -    Forest  £er-;;ice 


TERI-3   SPECIAL  USE    PERl^IT 
For  Recreation  Residences 


a<-t    o-f   M= 


cf  ^Jarch   4.    1915,    As  ;:;jr,end6d 
iRef  .     rST-5   272  0) 


FS-2700-5a  (01/94) 
0MB  No.  0596-0082 
Fxpires  05/30 /q^ 


Holder  lie.     |  T^-pe  Site 


J- 


Auth.  Type    I  Issue  Date 


X 


Location  Seq-aence  No. 


Latitude   I  Longitude 


Authority 


Expir.  Date 


Stat.  Ref. 


LOS  Case 


28737 


! Holder  Na.T,e; 


(Balling  ;::ddre; 


1 ) 


of 


(Billing  Address  -  l) 


(City) 


(State)      (Zip  Code) 


(hereafter  called  the   bolder)  is  hereby  authorized  to  use  National  Forest  lard« 
for  a  recreation  residence  for  personal  recreational  use  on  the  ' 

—  National  Forest,  subject  to 


the  prcvisicns  of  this  permit  including  itens  - 
page's)  * ~ 

Described  uc:       o) 


"hrough  ;^ 


through 

T.his  pjcrrrjit  covers 


..  on 


acres. 


'A  plat  CI  vhich 


of  the  * 


tract. 


OR 


on  .iae  in  the  office  of  t.^;e  Forest  Supervisor.) 

as   Ehov-n  on  the  attached  map 


(Lepcl  Description) 


The  follo'/imq  irr;nroveF'cr,t c  -^>.e>^hi^r-    ~-.  o,-^  -^*x  -*. 

addition  to  the  Lide^ce  ;t:;c;ure:  "  ~'    '^"  ^"^»^°— ^  ^n 


lu'ho'riLr''^ "■ 

;^c?°s  of n  -T    '-  '"   '^"''  "^'  ^"  "^^^  "=  ^  full.ti.,e  residence  to  the 
exclusion  of  a  .t-,o/T,e  elsewhere. 

THIS  PERMIT  IS  NOT  TRANSFERABLE 
FURCHASERS  OP  iy.PROV-:E.vzKTS  ON  SITES  AUTHORIZED  BY  THIS  FEFJ.IT  MUST  SECURE  A  NEW 

PERMIT  FROM  THE  FOREST  SERVICE. 


^^^  P=R-^-^7  I£  ACCEPTED  SUBJECT  TO  ALL  OF  ITS  TERMS  Ai^  COJn)ITIONS. 


ACCEPTED: 


APPROVED: 


JiOi=DER^^j£^^^_AI3_SIG!iaTUPE 


DATE 


AVTTriOKI2£D  OFFirFP'c  '3:,'.-^  i-.-^  SIGr3;^TI7PF 


TITLE 


DATE 


EHIIKG  CODE  3«t0-i>.<: 


28738 


Note:  Permit  clauses  revised  ;  s  a  result  of 
thf  rt'formuiation  of  the  recreati  Jii  residence 
pnli<  V  as  described  in  this  noli(  ■  ;ire  printed 
in  italics. 

Tenns  and  Conditions 

/  Authority  And  L'se  And  T|r;n 
AuthorizHJ 


(I  SM 


f 


I II 


n  cc 


occu  3ant 


rn 


A.  This  permit  is  issued  u 
aitthoritv  of  the  Act  of  Marc] 
as  amended  (16  U.S.C.  497). 
C,o{\v  of  Federal  Regulations 
251.50-251.64.  Implementii 
.Service  policies  are  found  in 
Service  Directives  Svstem 
1950.  2340.  2720:  FSH  2709. 
10-50).  Copies  of  the  applic 
ri'j^ulations  and  policies  will 
available  to  the  holder  at  no 
upon  request  made  to  the  o 
f-orest  Supervisor. 

B.  The  authorized  officer 
permit  is  the  Forest  Supervi 
delegated  subordinate  office 

C  This  permit  authorizes 
personal  recreation  use  of  a 
noncommercial  nature  by  th 
MUMnbers  of  the  hoUh^r's  im 
taniily.  and  guests.  Use  of  th 
improvements  as  a  principal 
rt'sidence  is  prohibited  and  .< 
.t;r(>unds  for  revocation  of  thi 

D.  Unless  specifically  pr()\ 
added  provision  to  this  pern 
authorization  is  for  site 
does  not  provide  for  the  fii 
structures,  road  raaintenancf 
|)rotiH^:tion.  or  any  other  such 
a  fiovernment  agency,  utilitv. 
association,  or  individual. 

E.  Termination  at  End  of  T 
authorization  will  terminate 
*    _- .  (insert  date) 

//  Operation  and  Mointenun 

A.  The  authorized  officer, 
consulting  with  the  holder 
an  operation  and  maintena 
which  shall  be  deemed  a  pa 
permit.  The  plan  will  be  revi 
annually  and  updated  as  det 
necessary  by  the  authorized 
will  c:over  requirements  for ; 
following  subjects: 

1.  Maintenance  of  vegetati 
planting,  and  removal  of  da 
trees  and  other  unsafe  cor.d 

2.  Maintenance  of  the  facil 
'A.  Size,  placement  and  de^ 

signs. 

4.  Removal  of  garbage  or  t 

5.  Fire  protection. 

6.  Identification  of  the 
responsible  for  imjjlementiu 
provisions  of  the  plan,  if  oth 
holder,  and  a  list  of  names,  a 
and  phone  numbers  of  perso  i 
contact  in  the  event  of  an  em 


ider  the 
4. 1915. 
find  title  3fi. 
sections 
;  Forest 
the  Forest 

1920. 
11. chap, 
hi." 

he  made 
harge 
ce  of  tht! 


mlv 


V 

act 


per:  o 
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der  this 
>r.  or  a 


holder. 
Hate 
'  permitted 
placf!  of 
hall  be 

f)erinit. 

ded  as  an 
it.  this 

y  and 
shing  of 
,  water,  fire 
service  bv 


•riu:  This 
)ii 


fter 

ill  prepare 
•  plan 
of  this 
rvved 
ned 

ifficer  and 
least  the 


ill 


n.  tree 
^■rous 
ons. 
ti«?s. 
riptions  of 

rlish. 


II 
;the 

r  than  the 
Idresses. 

s  to 

rgency. 


Nole:  Fon-st  Supervisors  may  include  other 
provisions  relating  to  fencing,  road 
mnintenanre.  boat  docks,  piers,  boat 
launching  ramp,  water  system,  sewagi' 
system,  int  idental  rental,  and  the  Trac  I 
Assoc  iiiiion.  Regional  Foresters  may  add 
specific  provisions  that  Forest  Supervisors 
should  inc  lude  in  the  plan. 

///.  Intprovements 

A  Nothing  in  this  permit  shall  be 
c  onstrued  to  imply  permission  to  build 
or  maintain  any  improvement  not 
specifically  named  on  the  face  of  this 
permit  or  approved  in  writing  by  the 
authorized  officer  in  the  operation  and 
maintenance  plan.  Improvements 
requiring  specific  approval  shall 
include,  but  are  not  limited  to:  Signs, 
fences,  name  plates,  mailboxes, 
newspaper  bo.xes,  boathouses,  docks, 
pipelincis.  antennas,  and  storage  sheds. 

B.  .Al!  plans  for  development,  layout. 
c:oas!ruc;tion,  reconstruction  or 
alt(!ration  of  improvements  on  the  lot,  as 
well  as  revisions  of  such  plans,  must  be 
prc^pared  by  a  licensed  engineer, 
architect,  and/or  landscape  architect  (in 
those  states  in  which  such  licensing  is 
requirt;d)  or  other  qualified  individual 
acceptable  to  the  authorized  officer. 
Such  plans  must  be  approved  by  the 
authorized  officer  before  the 
commencement  of  any  work. 

IV.  fh-sponsibilities  of  Holder 

A.  The  holder,  in  exercising  iht; 
privileges  granted  by  this  permit,  shall 
comply  with  all  present  and  future  .' 
regulations  of  the  Secretary  of 
Agriculture  and  all  present  and  future: 
federal,  state,  county,  and  municipal 
laws,  ordinances,  or  regulations  whic;h 
are  applicable  to  the  area  or  operations 
covertid  by  this  permit.  However,  the 
Forest  Service  assumes  no  responsibility 
for  enforcing  laws,  regulations, 
ordinances  and  the  like  which  are  under 
thc!  jurisdiction  of  other  government 
bodies. 

B.  The  holder  shall  e.xercise  diligence 
in  preventing  damage  to  the  land  and 
property  of  the  United  Statc?s.  The 
holder  shall  abide  by  all  restrictions  on 
fires  which  may  be  in  effect  within  the 
forest  at  any  lime  and  take  all 
reasonable  precautions  to  prevent  and 
suppress  forest  fires.  No  material  shall 
be  disposed  of  by  burning  in  open  fires 
during  a  closed  fire  .season  established 
by  law  or  regulation  without  written 
permission  from  the  authorized  officer. 

C.  The  holder  shall  protect  the  scenic 
and  esthetic  values  of  the  Naticmal 
T'orest  System  lauds  as  far  as  possible 
consistent  with  the  authorized  use. 
during  construc;tion,  operation,  and 
maintenance  of  the  improvements. 

D.  No  soil,  trees,  or  other  vegetation 
mav  be  removed  from  the  National 


Forest  System  lands  without  prior 
permission  from  the  authorized  officer. 
Fc;rmission  shall  be  granted  specifically, 
or  in  the  context  of  the  opciratidns  and 
maintenance  plan  for  thc  permit. 

E.  The  holder  shall  maintain  the; 
improvements  and  premises  to 
standards  of  repair,  orderliness, 
neatness,  sanitation,  and  safety 
accejjtable  to  the  authorized  offic;er.  The 
holder  shall  fully  repair  and  bear  the 
expense  for  all  damage,  other  than 
ordinary  wear  and  tear,  to  National 
F'orest  lands,  roads  and  trails  caused  by 
the  holder's  activities. 

F.  The  holder  assumes  all  risk  of  loss 
to  the  improvements  resulting  from  acts 
of  Cod  or  catastrophic  evc^nts.  inciluding 
but  not  limitiul  to.  avalanches,  rising 
waters,  high  winds,  falling  limbs  or 
tret^s  and  other  hazardous  natural 
events.  In  the  event  the  improvements 
authorized  by  this  permit  are  destroyed 
or  substantially  damaged  by  ac:ts  of  God 
or  catastrophic  events,  the  authorized 
officer  will  conduct  an  analysis  to 
determine  whether  the  improvements 
can  be  safely  cK:cupied  in  the  future;  and 
whether  rebuilding  should  be  allowed. 
The  analysis  will  be  provided  to  the 
holder  within  6  months  of  thc  event. 

G.  The  holder  has  the  nisponsibility  of 
insp(?cting  the  site,  authorized  rights-of- 
way,  and  adjoining  areas  for  dangerous 
tr(H!S,  hanging  limbs,  and  other  cnidence 
of  hazardous  conditions  which  could 
affect  the  improvements  and  or  pose  a 
risk  of  injury  to  individuals.  After 
sec;uring  permission  from  the  authorized 
officer,  the  holder  shall  remove  such 
hazards. 

H.  In  case  of  change  of  permanent 
address  or  change  in  ownership  of  the; 
recreation  residence,  the  holder  shall 
immediately  notify  the  authorized 
offic:er. 

v.  Liabilities 

A.  This  permit  is  suhjec:t  to  all  valid 
existing  rights  and  claims  outstanding 
in  third  parties.  The  United  States  is  not 
liable  to  the  holder  for  the  exercise  of 
any  such  right  or  claim. 

B.  The  holder  shall  hold  harmless  thc 
United  States  from  any  liability  from 
damage  to  life  or  property  arising  from 
the  holder's  occupancy  or  use  of 
National  Forest  lands  under  this  permit. 

C.  The  holder  shall  be  liable  for  any 
damage  suffercKl  by  the  United  States 
resulting  from  or  related  to  use  of  this 
permit,  including  damages  to  National 
Forest  resources  and  costs  of  fire 
suppression.  Wilhout  limiting  available 
civil  and  criminal  remedies  which  may 
be  available  to  the  United  States,  all 
timlx^r  cut,  destroyed,  or  injured 
without  authorizatirm  shall  be  paid  for 
at  stumpage  rates  which  apply  to  the 


unauthorized  cutting  of  timber  in  the 
State  wherein  the  timber  is  located. 

VI.  Fees 

A.  Fee  Requirement:  This  special  use 
authorization  shall  require  payment  in 
advance  of  an  annual  rental  fee. 

B.  Appraisals: 

1.  Appraisals  to  ascertain  the  fair 
market  value  of  the  lot  will  be 
conducted  by  the  Forest  Service  at  least 
every  20  years.  The  next  appraisal  will 

be  implemented  in  *_ (insert 

year). 

2.  Appraisals  will  be  conducted  and 
reviewed  in  a  manner  consistent  with 
the  Uniform  Standards  of  Professional 
Appraisal  Practice,  from  which  the 
appraisal  standards  have  been 
developed,  giving  accurate  and  careful 
consideration  to  all  market  forces  and 
factors  which  tenc^  to  influence  the 
value  of  the  lot. 

3.  If  dissatisfied  with  an  appraisjil 
utilized  by  the  Forest  Ser\  ice  in 
a.scertaining  the  permit  fee,  the  holder 
may  employ  another  qualified  appraiser 
at  the  holder's  expense.  The  authorized 
officer  will  give  full  and  complete 
ccmsideration  to  both  appraisals 
provided  the  holder's  appraisal  mc^ets 
Forest  Service  standards.  If  the  two 
appraisals  disagree  in  value  by  more 
than  10  percent,  the  two  appraisers  will 
be  asked  to  try  and  reconcile  or  reduce 
their  differences,  if  the  appraisc^rs 
cannot  agree,  the  Authorized  Officer 
will  utilize  either  or  both  appraisals  to 
determine  the  fee.  When  requested  by 
the  holder,  a  third  appraisal  may  be 
obtained  with  the  cost  shared  equally  bv 
the  holder  and  the  Forest  .Service.  This 
third  appraisal  must  meet  the  same 
standards  of  the  first  and  second 
appraisals  and  may  or  may  not  be 
accepted  by  the  authorized  officer. 

C.  Fee  Determination: 
1.  The  annual  rental  fee  shall  be 
determined  by  appraisal  and  other 
sound  business  management  principles 
(36  CFR  251.57(a)).  The  fee  shall  be  5 
percent  of  the  appraised  fair  market  fee 
simple  value  of  the  lot  for  recreation 
residence  use. 

Fees  will  be  predicated  on  an 
appraisal  of  the  lot  as  a  base  value,  and 
that  value  will  'oe  adjusted  in  following 
years  by  utilizing  the  percent  of  change 
in  the  Implicit  Price  Deflator-Cross 
National  Product  (IPD-GNP)  index  as  of 
the  previous  June  30.  A  fee  from  a  prior 
year  will  be  adjusted  upward  or 
downward,  as  the  case  mav  be,  bv  the 
percentage  change  in  the  IPD-CNP. 
e.xcept  that  the  maximum  annual  fee 
adjustment  shall  be  10  percent  when  the 
IPD-GNP  index  e.xceeds  10  percent  in 
any  one  year  with  the  amount  in  excess 
of  10  percent  carried  forward  to  the  next 


succeeding  year  where  the  IPD-GNP 
index  is  less  than  10  percent.  The  base 
rate  from  which  the  fee  is  adjusted  will 
be  changed  with  each  new  appraisal  of 
the  lot,  at  least  every  20  years. 
2.  If  the  holder  has  received 
notification  that  a  new  permit  will  not 
be  issued  following  expiration  of  this 
permit,  the  annual  fee  in  the  tenth  year 
will  be  taken  as  the  base,  and  the  fee 
each  year  during  the  last  IQ-year  period 
will  be  one-tenth  of  the  base  muhiplied 
by  the  number  of  years  then  remaining 
on  the  permit.  If  a  new  term  permit 
should  later  be  issued,  the  holder  shall 
pay  the  United  States  the  total  amount 
of  fees  forgone,  for  the  most  recent  10- 
year  period  in  which  the  holder  has 
been  advised  that  a  new  permit  will  not 
be  issued.  This  amount  may  be  paid  in 
equal  annual  installments  over  a  10-year 
period  in  addition  to  those  fees  for 
existing  permits.  Such  amounts  owing 
will  run  with  the  property  and  will  be 
charged  to  any  subsequent  purchaser  of 
the  improvements. 

D.  Initial  Fee:  The  initial  fee  may  be 
based  on  an  approved  Forest  Service 
appraisal  existing  at  the  time  of  this 
permit,  with  the  present  day  value 
calculated  by  applying  the  iPD-GNP 
index  to  the  intervening  years. 

E.  PayTOcnt  Schedule:  Ba.sed  on  the 
c:riteria  stated  herein,  the  initial 

payment  is  set  at  $" pnr  vear 

and  the  fee  is  due  and  payable  annually 

on  * (insert  date).  Payments 

will  be  credited  on  the  date  received  by 
the  designated  collection  officer  or 
deposit  location.  If  the  due  date(s)  for 
any  of  the  above  payments  or  fee 
calculation  statements  fall  on  a 
nonworkday,  the  charges  shall  not  apply 
until  the  close  of  business  of  the  next 
workday.  Any  payments  not  received 
within  30  days  of  the  due  date  shall  be 
delinquent. 

F.  Interest  and  Penalties: 

1 .  A  fee  owed  the  United  States  which 
is  delinquent  will  be  assessed  interest 
based  on  the  most  current  rate 
prescribed  by  the  United  States- 
Department  of  Treasury  Financial 
Manual  (TFM-6-8020J.  Interest  shall 
accrue  on  the  delinquent  fee  from  the 
date  the  fee  payment  was  due  and  shall 
remain  fixed  during  the  duration  of  (he 
indebtedness. 

2.  In  addition  to  interest,  certain 
processing,  handling,  and . 
administrative  costs  will  be  assessed  on 
delinquent  accoimts  and  added  to  the 
amounts  due. 

3.  A  penalty  of  6  percent  per  year- 
shall  be  assessed  on  any  indebtedness 
owing  for  more  than  90  days.  This 
penalty  charge  will  not  be  calculated 
until  the  91 M  day  of  delinquency,  but 


shall  accrue  from  tlie  date  that  the  debt 
became  delinquent. 

4.  When  a  delinquent  account  is 
partially  paid  or  made  in  installments, 
amounts  received  shall  be  applied  first 
to  outstanding  penalty  and 
administrative  cost  charges,  second  to 
accrued  interest,  and  third  to 
outstanding  principal. 

G.  NonpajTnent  Constitutes  Bn^i  h. 
Failure  of  the  holder  to  make  the  annual 
payment,  penalty,  interest,  or  any  other 
charges  when  due  shall  be  grounds  for 
termination  of  this  authorization. 
However,  no  permit  will  be  terminated 
for  nonpayment  of  any  monies  owed  the 
United  States  unless  payment  of  such 
mcmies  is  more  than  90  days  in  arrears. 

H.  Applicable  Law:  Delinquent  fees 
and  other  charges  shall  be  subject  to  all 
the  rights  and  remedies  affordc!d  the 
United  States  pursuant  to  federal  law 
and  implementing  regulations.  (31 
U.SC.  3711  etseq.) 

VII.  Transfer,  Sale,  and  Rental 

A.  Nontransferability:  Except  as 
provided  in  this  section,  this  permit  is 
not  transferable. 

B.  Transferability  Upon  Death  of  the 
Holder: 

1 .  If  the  holder  of  this  permit  is  a 
married  couple  and  one  spouse  dies, 
this  permit  will  continue  in  force, 
without  amendment  or  revision,  in  the 
name  of  the  surviving  spouse. 

2.  If  the  holder  of  this  permit  is  an 


individual  who  dies  during  the  term  of 
this  permit  and  there  is  no  surviving 
spouse,  an  annual  renewable  permit 
will  be  issued,  upon  request,  to  the 
executor  or  administrator  of  the  holders 
estate.  Upon  settlement  of  the  estate,  a 
new  permit  incorporating  current  Forest 
.Service  policies  and  procedures  will  be 
issued  for  the  remainder  of  the  decreased 
holder's  term  to  the  properly  designated 
heir(s)  as  shown  by  an  order  of  a  court, 
bill  of  sale,  or  other  evidence  to  be  the 
owner  of  the  improvements. 

C.  Divestiture  of  Ownership:  If  the 
holder  through  voluntary  sale,  transfer, 
enforcement  of  contract,  foreclosure,  or 
other  legal  proceeding  shall  cease  to  tx^ 
the  owner  of  the  physical 
improvements,  this  pennit  shall  In; 
terminated.  If  the  perscm  to  whom  title 
to  said  improvements  is  transferred  is 
deemed  by  the  authorizing  officer  to  be 
qualified  as  a  holder,  then  such  person 
to  whom  title  has  been  transfemMl  will 
be  granted  a  new  peKmit.  Such  new 
permit  will  be  for  the  remainder  of  the 
term  of  the  original  holder. 

D.  Notice  to  Prospective  Purc:ha.s«!rs; 
When  considering  a  voluntary  siile  of 
Ihc!  nuireation  residenc:e.  the  holder 
shall  provide  a  copy  of  this  special  use 
permit  to  the  prospective  pure  baser 
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before  finalizing  the  sale 
cannot  make  binding 
the  purchasers  as  to  whet 
Service  will  reauthorize 
E.  Rental:  The  holder 
sublet  the  use  of  improv 
under  this  permit  only  wi 
written  permission  of  the 
officer.  In  the  event  of  an 
rental  or  sublet,  the  holde: 
continue  to  be  responsible 
compliance  with  all  condi ; 
permit  by  persons  to  who 
premises  may  be  sublet 

Mil.  Revocation 
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A.  Revocation  for  Cause 
may  be  revoked  for  cause 
authorized  officer  upon 
the  terms  and  conditions 
or  applicable  law.  Prior  to 
revocation  for  cause,  the  h 
given  notice  and  provided 
time — not  to  exceed  ninet] 
within  which  to  correct 

B.  Revocation  in  the  Pu^I 
During  the  Permit  Term: 

1.  This  permit  may  be 
its  term  at  the  discretion  o 
authorized  officer  for 
public  interest.  (36  CFR  25 
event  of  such  revocation  ir 
interest,  the  holder  shall 
hundred  and  eighty  (180) 
written  notice  to  vacate  th 
provided  that  the  authorizid 
prescribe  a  date  for  a  shorter 
v%hich  to  vacate  ("prescri 
date")  if  the  public  interesi 
reasonably  requires  the  lot 
period  of  time. 

2.  The  Forest  Service  an( 
agree  that  in  the  event  of  a 
in  the  public  interest,  the 
be  paid  damages.  Revocation 
public  interest  and  paymei  t 
is  subject  to  the  availabilit] 
appropriations. 

a.  Damages  in  the  event 
interest  revocation  shall  be 
amount  of  either  (1)  the 
relocation  of  the  approved 
improvements  to  another  1 
be  authorized  for  residenti;  1 
(but  not  including  the  cost: 
incidental  to  the  relocation 
caused  by  the  negligence  o 
or  a  third  party),  or  (2)  the 
costs  of  the  approved  im 
of  the  date  of  revocation 
cost  shall  be  determined  bv 
Service  utilizing  standard 
procedures  giving  full  cons 
the  improvement's  condition 
economic  life  and  location 
the  estimated  cost  to 
current  prices,  a  building 
equivalent  to  the  building 
appraised  using  modern 
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current  standards,  design  and  layout  as 
of  the  date  of  revocation.  If  revocation 
in  the  public  interest  occurs  after  the 
holder  has  received  notification  that  a 
new  permit  will  not  be  issued  following 
e.xpiration  of  the  current  permit,  then 
the  amount  of  damages  shall  be  adjusted 
as  of  the  date  of  revocation  by 
multiplying  the  replacement  cost  by  a 
fraction  which  has  as  the  numerator  the 
number  of  full  months  remaining  to  the 
term  of  the  permit  prior  to  revocation 
(measured  from  the  date  of  the  notice  of 
revocation)  and  as  the  denominator,  the 
total  number  of  months  in  the  original 
term  of  the  permit. 

b.  The  amount  of  the  damages 
determined  in  accordance  with 
paragraph  a.  above  shall  be  fixed  by 
mutual  agreement  between  the 
authorized  officer  and  the  holder  and 
shall  be  accepted  by  the  holder  in  full 
satisfaction  of  all  claims  against  the 
United  States  under  this  clause: 
Provided,  That  if  mutual  agreement  is 
not  reached,  the  authorized  officer  shall 
determine  the  amount  and  if  the  holder 
is  dissatisfied  with  the  amount  to  be 
paid  may  appeal  the  determination  in 
accordance  with  the  Appeal  Regulations 
(36  CFR  251.80)  and  the  amount  as 
determined  on  appeal  shall  be  final  and 
conclusive  on  the  parties  hereto: 
Provided  further.  That  upon  the 
payment  to  the  holder  of  the  amount 
fixed  by  the  authorized  officer,  the  right 
of  the  Forest  Service  to  remove  or 
require  the  removal  of  the 
improvements  shall  not  be  stayed 
pending  final  decision  on  appeal. 

IX.  Issuance  of  a  New  Permit 

A.  Decisions  to  issue  a  new  permit  or 
convert  the  permitted  area  to  an 
alternative  public  use  upon  termination 
of  this  permit  require  a  determination  of 
consistency  with  the  Forest  Land  and 
Resource  Management  Plan  (Forest 
plan). 

1.  Where  continued  use  is  consistent 
with  the  Forest  plan,  the  authorized   • 
officer  shall  issue  a  new  permit,  in 
accordance  with  applicable 
requirements  for  environmental 
documentation. 

2.  If.  as  a  result  of  an  amendment  or 
revision  of  the  Forest  plan,  the 
permitted  area  is  within  an  area 
allocated  to  an  alternative  public  use, 
the  authorized  officer  shall  conduct  a 
site  specific  project  analysis  to 
determine  the  range  and  intensity  of  the 
alternative  public  use. 

a.  If  the  project  analysis  results  in  a 
finding  that  the  use  of  the  lot  for  a 
recreation  residence  may  continue,  the 
holder  shall  be  notified  in  v\Titing,  this 
permit  shall  be  modified  as  necessary, 
and  a  new  term  permit  shall  be  issued 


following  expiration  of  the  current 
permit. 

b.  If  the  project  analysis  results  in  a 
decision  that  the  lot  shall  be  converted 
to  an  alternative  public  use.  the  holder 
shall  be  notified  in  writing  and  given  at 
least  10  years  continued  occupancy.  The 
holder  shall  be  given  a  copy  of  the 
project  analysis,  environmental 
documentation,  and  decision  document. 

c.  A  decision  resulting  from  a  project 
analysis  shall  be  reviewed  two  years 
prior  to  permit  expiration,  when  that 
decision  and  supporting  environmental 
documentation  is  more  than  5  years  old. 
If  this  review  indicates  that  the 
conditions  resulting  in  the  decision  are 
unchanged,  then  the  decision  may  be 
implemented.  If  this  review  indicntes 
that  conditions  have  changed,  a  new 
project  analysis  shall  be  made  to 
determine  the  proper  action. 

B.  In  issuing  a  new  permit,  the 
authorized  officer  shall  include  terms, 
conditions,  and  special  stipulations  that 
reflect  new  requirements  imposed  by 
current  Federal  and  State  land  use 
plans,  laws,  regulations,  or  other 
management  decisions.  (36  CFR  251.64) 

C.  If  the  10-year  continued  occupancy 
given  a  holder  who  receives  notification 
that  a  new  permit  will  not  be  issued 
would  extend  beyond  the  expiration 
date  of  the  current  permit,  a  new  term 
permit  shall  be  issued  for  the  remaining 
portion  of  the  10-year  period. 

A'.  Rights  and  Responsibilities  Upon 
Revocation  or  Notification  That  a  New 
Permit  Will  Not  Be  Issued  Following 
Termination  of  This  Permit 

A.  Removal  of  Improvements  Upon 
Revocation  or  Notification  That  A  New 
Permit  Will  Not  Be  Issued  Following 
Termination  Of  This  Permit:  At  the  end 
of  the  term  of  occupancy  authorized  by 
this  permit,  or  upon  abandonment,  or 
revocation  for  cause.  Act  of  God.    ' 
catastrophic  event,  or  in  the  public 
interest,  the  holder  shall  remove  within 
a  reasonable  time  all  structures  and 
improvements  e.xcept  those  owned  by 
the  United  States,  and  shall  return  the 
lot  to  a  condition  approved  by  the 
authorized  officer  unless  otherwise 
agreed  to  in  writing  or  in  this  permit.  If 
the  holder  fails  to  remove  all  such 
structures  or  improvements  within  a 
reasonable  period — not  to  exceed  one 
hundred  and  eighty  (180)  days  from  the 
date  the  authorization  of  occupancy  is 
ended — the  improvements  shall  become 
the  property  of  the  United  States,  but  in 
such  event,  the  holder  remains  obligated 
and  liable  for  the  cost  of  their  removal 
and  the  restoration  of  the  lot. 

B.  In  case  of  revocation  or  notification 
that  a  new  permit  will  not  be  issued 
following  termination  of  this  permit. 


except  if  revocation  is  for  cause,  the 
authorized  officer  may  offer  an  in-lieu 
lot  to  the  permit  holder  for  building  or 
relocation  of  improvements.  Such  lots 
will  be  nonconflicting  locations  within 
the  National  Forest  containing  the 
residence  being  terminated  or  under 
notification  that  a  new  permit  will  not 
be  issued  or  at  nonconflicting  locations 
in  adjacent  National  Forests.  Any  in-lieu 
lot  offered  the  holder  must  be  accepted 
within  90  days  of  the  offer  or  within  90 
days  of  the  final  disposition  of  an 
appeal  on  the  revocation  or  notification 
that  a  new  permit  will  not  be  issued 
under  the  Secretary  of  Agriculture's 
administrative  appeal  regulations, 
whichever  is  later,  or  this  opportunitv 
will  terminate. 

XI  Miscellaneous  Provisions 

A.  This  permit  replaces  a  special  use 
permit  issued  to;  ". 


Federal  Register  /  Vol.  59.  No.  105  /  Thursday,  June  2,  1994  /  Notices 


28741 


(Date). 


(Holder  Name)  on  * 

19* 

B.  The  Forest  Service  reserves  the 
nght  to  enter  upon  the  property  to 


inspect  for  compliance  with  the  terms  of 
this  permit.  Reports  on  inspection  for 
compliance  will  be  furnished  to  the 
holder. 

C.  Issuance  of  this  permit  shall  not  be 
construed  as  an  admission  by  the 
Government  as  to  the  title  to  anv 
improvements.  The  Government 
disclaims  any  liability  for  the  issuance 
of  anv  permit  in  the  event  of  disputed 
title. 

D.  If  there  is  a  conflict  between  the 
foregoing  standard  printed  clauses  and 
any  special  clauses  added  to  the  permit, 
the  standard  printed  clauses  shall 
control. 

Note:  Additional  provisions  may  be  added 
by  the  authorized  offuer  to  reflec  I  loial 
renditions. 

Public  reporting  burden  for  this 
collection  of  information,  if  requested, 
is  estimated  to  average  1  hour  per 
response  for  annual  financial 
information;  average  1  hour  per 
response  to  prepare  or  update  operation 
and/or  maintenance  plan;  average  1 


hour  per  response  for  inspection 
reports:  and  an  average  of  1  hour  for 
each  request  that  may  include  such 
things  as  reports,  logs,  facility  and  usf>r 
information,  sublease  information,  and 
other  similar  miscellaneous  information 
requests.  This  includes  the  time  for 
reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information.  Send  comments 
regarding  this  burden  estimate  or  anv 
other  aspect  of  this  collection  of 
information,  including  suggestions  for 
reducing  this  burden,  to  Department  of 
Agriculture,  Clearance  Officer.  OIRM. 
room  404-W,  Washington.  DC  20250; 
and  to  the  Office  of  Management  and 
Budget,  Paperwork  Reduction  Project 
(OMB  #0596-0082).  Washington.  DC 
20503. 

jFR  Doc.  94-13323  Filed  6-1-04;  8:4S  ami 
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SUMMARY:  The  Office  of  Surfa 
Reclamation  and  Enforcemen 
proposes  to  amend  its  existin 
regulations  in  light  of  recentl; 
changes  to  Title  V  of  the  Surfi 
Control  and  Reclamation  Act 
(SMCRA).  as  amended  by  the 
Policy  Act  of  1992.  The  propc 
arc  intended  to  provide  incen; 
the  remining  and  reclamation 
eligible  for  expenditures  und4r 
402(g)(4)  or  404  of  SMCRA 

DATES:  Written  comments: 
•iccept  written  comments  on 
proposed  rule  until  5  p.m 
on  August  1. 1994. 

Public  hearings:  Upon  request 
will  hold  public  hearings  on 
proposed  rule  in  Washington 
in  the  States  of  California,  Ge<^rgia 
Idaho,  Massachusetts,  Mich 
Carolina,  Oregon,  Rhode  Islanh 
Dakota.  Tennessee,  and  Wash  ngt 
times  «nd  on  dates  and  locatiqn 
announced  in  the  Federal 
to  the  hearings.  OSM  will  accept 
requests  for  public  hearings  u 
Eastern  time,  on  June  23,  1994 . 
Individuals  wishing  to  attend, 
testify,  at  any  hearing  should 
person  identified  under  FOR 
INFORMATION  CONTACT  before 
date  to  verify  that  the  hearing 
held. 

ADDRESSES:  Written  commentl  Hand- 
deliver  to  the  Office  of  Surfact  Mining 
Reclamation  and  Enforcement 
Administrative  Record,  room 
North  Capitol  Street,  Washing!  c 
or  mail  to  the  Office  of  Surface 
Reclamation  and  Enforcement 
Administrative  Record,  room 
1951  Constitution  Avenue,  NV 
Washington,  DC  20240. 

Public  hearings:  The  addres 
times  for  any  hearings  held  w. 
announced  prior  to  the  hearing 

Requests  for  public  hearings 
requests  orally  or  in  writing  to 
person  and  address  specified 
FURTHER  INFORMATION  CONTACT 
FOR  FURTHER  INFORMATION  CONTJACT: 
Douglas  I.  Growitz,  F.G..  Officf  of 
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Surface  Mining  Reclamation  and 
Enforcement,  room  640  NC.  1951 
Constitution  Avenue.  NW,  Washington. 
DC  20240:  Telephone:  202-343-1507. 
SUPPLEMENTARY  INFORMATION: 

I.  Put)lic  Comment  Procedures 

II.  Background 

III.  Discussion  of  Proposed  Rule 

IV.  Procedural  Matters 

I.  Public  Comment  Procedures 

Written  Comments:  Written  comments 
submitted  on  the  proposed  rule  should 
be  specific,  should  be  confined  to  issues 
pertinent  to  the  proposed  rule,  and 
shf)uld  explain  the  reason  for  any 
recommended  change.  Where 
practicable,  commenters  should  submit 
three  copies  of  their  comments. 
Comments  received  after  the  close  of  the 
comment  period  (see  DATES)  or 
delivered  to  an  address  other  than  those 
listed  above  (see  ADDRESSES),  may  not 
be  considered  or  included  in  the 
Administrative  Record  for  the  final  rule. 

Public  hearings:  OSM  will  hold  a 
public  hearing  on  the  proposed  rule  on 
request  only.  The  time,  date,  and 
address  for  any  hearing  will  be 
announced  in  the  Federal  Register  at 
least  7  days  prior  to  the  hearing. 

Any  person  interested  in  participating 
at  a  bearing  at  a  particular  location 
should  inform  Mr.  Growitz  (see  FOR 
FURTHER  INFORMATION  CONTACT),  either 
orally  or  in  writing,  of  the  desired 
hearing  location  by  5  p.m.,  Eastern  time, 
on  June  23, 1994.  if  no  one  has 
contacted  Mr.  Growitz  to  express  an 
interest  in  participating  in  a  hearing  at 
a  given  location  by  that  date,  a  hearing 
will  not  be  held.  If  only  one  person 
expresses  an  interest,  a  public  meeting 
rather  than  a  hearing  may  be  held  and 
the  results  included  in  the 
Administrative  Record. 

If  a  hearing  is  held,  it  will  continue 
until  all  persons  wishing  to  testify  have 
been  heard.  The  hearing  will  be 
transcribed  To  assist  the  transcriber  and 
ensure  an  accurate  record.  OSM 
requests  that  each  person  who  testifies 
at  a  hearing  provide  the  transcriber  with 
a  written  copy  of  his  or  her  testimony. 
To  assist  OSM  in  preparing  appropriate 
questions.  OSM  also  requests,  if 
possible,  that  each  person  who  plans  to 
testify  submit  to  OSM  at  the  address 
previously  specified  for  the  submission 
of  written  comments  (see  ADDRESSES)  an 
advance  copy  of  his  or  her  testimony. 

II.  Background 

The  House  of  Representatives  Report 
from  the  Committee  on  Interior  and 
Insular  Affairs  on  the  Comprehensive 
National  Energv  Policy  Act  of  1992 
{H.n.  Hep.  474."l02  Cong.,  2d  Session  at 
85  (1992))  contains  the  following 


statements:  "The  [coal  remining! 
provisions  of  this  section  seek  to  make 
coal  available  that  otherwise  would  bo 
bypassed  by  providing  incentives  for 
industry  to  extract  and  reprocess,  in  an 
environmentally  sound  manner,  coal 
that  remains  in  abandoned  mine  lands 
and  refuse  piles.  Current  law 
reclamation  performance  standards 
were  devised  to  address  surface  coal 
mining  on  undisturbed  lands;  the 
unintended  result  is  to  discourage 
remining.  Remining  also  serves  to 
mitigate  the  health,  safety,  and 
environmental  threats  posed  to  coalfield 
residents  from  abandoned  mine  lands 
by  augmenting  the  work  done  under  the 
Abandoned  Mine  Reclamation 
Program."  These  statements  succinctly 
characterize  a  basic  and  long-standing 
conflict  associated  with  remining. 

On  October  24,  1992,  the  President 
signed  into  law  the  Energv  Policy  Act  of 
1992.  Public  Law  102-486.  section 
2503,  Coal  Remining,  which,  in  part, 
amended  Sections  510.  515(b)(20),  and 
701  of  SMCRA  in  order  to  provide  the 
following  initiatives  to  encoiuage 
remining  in  an  environmentally-sound 
manner:  1.  The  revegetation  success 
liability  period  for  certain  remining 
operations  has  been  reduced  to  five 
years  in  tlie  West  and  two  years  in  the 
East;  2.  Remined  lands  shall  remain 
eligible  for  Title  IV  reclamation 
following  bond  release;  and  3.  The 
permittee  of  a  remining  operation  shall 
not  be  subject  to  subsequent  permit 
blocking  under  Section  510(c)  of 
SMCRA  for  any  violation  resulting  from 
an  unanticipated  event  or  condition 
occurring  on  the  remining  site.  (Section 
510(c)  is  implemented  bv  30  CFR 
773.15.) 

III.  Discussion  of  Proposed  Rules 

A.  Introduction 

Regarding  the  above-mentioned 
remining  amendments  to  SMCRA  which 
are  the  subject  of  this  rulemaking.  OSM 
sought  input  from  environmental 
groups,  industry,  and  State  regulatory 
authorities  concerning  the  extent  to 
which  new  regulations  would  need  to 
expand  or  clarify  statutory  language  in 
order  to  effectively  implement 
Congressional  intent.  Comments 
received  during  this  outreach  have  been 
considered  in  developing  this  proposal. 
Other  provisions  in  section  2503  of  the 
Energy  Policy  Act  prescribe  specific 
regulatory  initiatives  regarding  the 
removal  or  on-site  reprocessing  of 
abandoned  coal  refuse  sites.  These 
initiatives  will  be  implemented  under  a 
separate  rulemaking. 

i 


B  Proposed  Rules 

1.  30  CFR  Part  701— Pejrr.anenl 
Regulatory  Program 

Section  701.5,  Definitions,  is 
proposed  to  be  amended  by  adding  two 
terms  defined  in  section  2503(c)  lif  the 
Energy  Policy  Act.  Lands  eligible  for 
ren.jmng  would  be  defined  as  in  the 
Energy  Policy  Art  by  reference  lo 
sections  404  and  40r(g)(4)  of  the 
SMCRA.  Thus,  the  following  sites 
would  be  included  under  this 
definition:  sites  that  were  mined  for  coa 
or  affected  by  mining  activities  and 
abandoned  or  left  in  an  inadequate 
reclamation  status  prior  to  August  3. 
1977,  and  for  which  there  is  no 
continuing  reclamation  responsibility 
under  Slate  or  other  Federal  lavws;  coal 
riles  in  each  State  abendoned  after 
August  3  1977,  but  before  the  State 
received  primacy  under  SMCRA  and  for 
which  available  bond  is  inpufficienl  to 
provide  for  adequate  reilamalion;  or 
*  oal  sites  where  mining  was  co.mpleted 
t*etween  August  4. 1977,  and  November 
5.  1990.  and  which  Tcrjinr,  unreclsimed 
due  to  the  insolvency  of  a  'ureiy 
company  occurring  di.T:n^  that  same 
penod. 

VnontJcipoted  pvpnf  cr  cor,ditior,  is 
proposes  to  be  definef^  r oiv^^istcnl  with 
the  definition  con5o.,.ej  n;  thf  Energy 
Policy  Act  to  mean  a:-,  event  or 
condition  at  an  operation  on  lands 
eligible  lor  remining  under  section  404 
or  402(g)(4)  oi  SMCRA  that  was  not 
contemplated  by  the  applicable  surface 
•  oal  mmm^  and  reclamation  permit. 

2.  30  CFR  Part  773— Requirements  for 
Permits  and  Permit  Processii-^g 

OSM  proposes  to  amend  Section 
773.15,  Review  of  Pem^it  Applications, 
in  two  ways. 

A  new:  proposed  subp-iragraph  k)(J3) 
would  require  the  regulslory  authority 
to  utilize  data  and  analyses  provided 
under  existing  permit  information  rules 
and  proposed  §  785.25.  discussed  in  the 
next  section,  in  order  to  find  that  the 
proposed  permit  area  contains  lands 
eligible  for  remining  and  to  set  a 
threshold  beyond  which  conditions  or 
events  arising  subsequent  to  pennit 
issuance  may  be  presumed  to  constitute 
"unanticipated  event?,  or  conditions'  for 
the  purpose  of  applying  the  permit- 
block  exclusion  of  proposed  pa-'-aeraDb 
If)  of  §773  15  f      ^    H 

The  regulatory  authority  would 
evaluate  the  potential  environmental 
and  safety  problems  and  associated 
analysis  provided  by  the  applicant 
based  on  a  review  of  procedures  used, 
supporting  data  and  documentation, 
and  miSigation  plans.  Aft^r  acceptance 
oJ  '.♦:'*- PsJimafes  and  find:  .p?  provided 


by  the  applicant,  the  regulato.'y 
authority  would  set  the  threshold.  The 
threshold  which  will  be  determined  on 
a  case-by-case  basis  is  therefore  set  at 
permit  issuance. 

OSM  believes  the  information 
provided  by  the  applicant  under 
proposed  new  §  785.25,  which  contains 
additional  permit  requirements  tailored 
specifically  to  remining  problems,  is 
compatible  with  the  development  of  a 
threshold.  Two  elements  of  proposed 
785.25  are  considered  to  be  particularly 
J    well  suited  for  this  purpose:  1.  The 
permit  applicant's  estimate  of  the 
maximum  impacts  associated  with  each 
identified  potential  environmental  or 
safety  problem;  and  2.  the  permit 
applicant's  estimate  of  the  probability  o5 
each  potential  environmental  or  safely 
problem  occurring  Furthermore,  OSM 
beheves  that  a  threshold  expressed 
quantitatively  in  terms  of  either  or  both 
of  these  two  elements  would  provide 
the  clearest  guidance  for  operators,  be 
easier  to  regulate  for  the  regulatory 
authorities,  and  would  minimize 
subsequent  controversy  end  dlspu1e^ 
between  the  operator  and  regulatory 
authority  as  to  what  events  or 
conditions  were  indeed 
"unanticipated". 

OSM  is  therefore  seeking  con.nvenlt 
on  three  issues  assoc;(-,ted  with 
formulating  a  threshold:  1  Whetbpr 
either  or  both  of  the  two  elements 
described  above,  or  some  combinatjon 
of  the  two,  woold  provide  an 
appropriate  base  for  such  formulation 
2.  methods  by  which  the  base  may  be 
expressed  in  quantifiable  terms  and  3 
whether  additional  guidance  is  needed 
for  the  regulatory  aulhority  in  the  final 
rule  and  what  the  nature  of  that 
guidance  should  be. 

Proposed  paragraph  (f)  would  be 
added  to  implement  the  Energy  PoJicy 
Act's  section  2503(a)  mandatefor  3n 
exclusion  from  permit  blocking  • 
provisions  of  510(c)  of  SMCRA  The 
proposed  rule  would  waive  the  permit- 
block  provisions  of  paragraph  (b)  of 
§  773.15  in  cases  where  a  violation 
occurred  at  a  remining  site  and  the 
violation  was  attributed  to  an 
unanticipated  event  or  condition  h. 
such  cases,  the  person  holding  the 
remining  permit  would  not  be  rendered 
meligible  for  a  new  permit  based  on  the 
violation.  Statutory  authority  for  the 
permit-block  exclusion  would  expire  en 
September  30,  2004. 

The  scope  of  the  permit- block 
exclusion  of  proposed  paragraph  Ifj 
derives  ft-om  the  statutory  term 
"violation  resulting  from  an 
unanticipated  event  or  condition  at  « 
surface  coal  mining  operation  "  The 
question  has  arisen  whelhei  the  non- 


payment of  delinquent  penalties 
assessed  after  a  notice  of  violation  or  a 
failure-to-abate  cessation  order  based  or> 
an  "on  the  ground"  violation  resulting 
from  an  unanticipated  event  or 
condition  should  be  covered  by  the 
Energy  Policy  Act  exclusion.  Such 
delinquencies,  which  are  violations, 
would  be  covered  by  the  exclusion  il 
sRey  were  construed  as  "resulting  from 
an  unanticipated  event  or  condition  at 
a  surface  coal  mining  operation."  OSM 
IS  seeking  comments  on  the  extent  lo 
which  such  violations  should  be 
covered  by  the  exclusion  in  section 
2503(a)  of  the  Energy  Policy  Act. 

Another  question  that  mighl  arise  n 
whether  the  operator  of  a  previously 
undisturbed  site  would  be  subject  to 
permit  blocking  for  an  unabated 
violation  on  his  site  which  originated 
from  an  unanticipated  event  on  a  nearby 
or  adjacent  remining  operation.  Whethr- 
or  not  an  event  or  condition  on  an 
adjacent  site  is  a  violation  is  a  fact 
specific  inquiry  and  depends  on 
whether  the  surface  coal  mining 
operation  on  the  adjacent  site  cau-sed  ci 
contributed  lo  the  event  or  condition 
Therefore,  if  the  operator  of  the 
previously  undisturbed  site  contnbut.  li 
to  the  event  or  condition  which 
originated  on  the  remining  site  and  thai 
operator  does  not  abate  the  violation 
the  operator  of  the  previously 
undisturbed  site  would  be  permit 
blocked.  The  proposed  paragraph  (fj 
exemption  for  permit  blocking  only 
relates  to  violations  occurring  on  ianri« 
eligible  for  remining. 

OSM  is  seeking  comments  on  any 
other  examples  of  the  interplay  botwe.  n 
remining  operations  and  adjacent 
surface  coal  mining  operations  lh.-it  may 
need  to  be  explained  in  the  final 
rulemaking 

3  30  CFR  Part  785— Requiiemenl^  lui 
Permits  for  Special  Categories  of  Mining 

OSM  proposes  to  add  new  4*  785  25, 
Lands  eligible  for  remining.  (Sections 
785.23  and  785.24  are  being  reserved  fr  j 
a  separate  rulemaking.)  The  permit 
requirements  in  proposed  section 
785.25  for  operations  on  lands  ehpibJr 
for  remining  are  intended  to  supplemf  tw 
information  requirements  in  existing 
rules  as  they  would  apply  to  operaliont 
on  lands  eligible  for  remining.  The  lypf 
of  new  permit  information  being 
proposed  would  be  required  only  to  the 
•  xtenl  that  they  are  not  provided  undf  j 
existing  regulations.  For  example, 
provisions  related  to  the  delerminaiic  n 
of  probably  hydrologic  consequences  ai 
^f?  780.21  and  784.14  of  the  permanent 
program  regulations  require  baseline 
information  on  flow  and  qualify  of 
ground  water  and  surface  water  and  a;, 
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estimate  of  the  impacts  of 
operation  on  thesebaseline 
such  as  findings  on:  Whether 
impacts  may  occur  to  the 
balance:  whether  acid-formi 
forming  materials  are  presei  t 
contaminate  surface  or  grou  id 
supplies,  and  whether  sur 
water  used  for  any  legitimat  > 
the  permit  or  adjacent  area  i 
contaminated,  diminished  < 
interrupted. 

The  permit  requirements 
and  784.14  were  intended  t( 
and  control  probable  impaci  s 
hydrology  from  coal  rernovt 
with  the  first  time  disturbanfce 
land.  Hence,  they  do  not  in 
address  the  unique  environiiiental 
safety  problems  and  impact 
arise  from  the  redisturbance|o 
abandoned  mine  lands.  The 
would  fill  in  this  gap  by  foe 
identification  of:  Potential 
environmental  and  safety 
specific  to  lands  eligible  for 
maximum  impacts  that  cou 
the  probability  for  the  type 
to  occur:  and  mitigation  measures 
meet  applicable  performanc  i 
The  purpose  of  these  requin  meni 
provide  the  regulatory  auth 
sound  basis  for  setting  a  th 
beyond  which  conditions 
arising  subsequent  to  permi 
may  be  presumed  to  be  unailti 
the  site.  Furthermore,  thes< 
requirements  will  help  to  e 
potential  environmental  anc 
problems  commonly  linked 
abandoned  mine  land  sites 
overlooked  at  the  permitting 
thus,  inadvertently  contrib 
occurrence  of  unanticipated 
conditions  which  might  res 
severe  environmental  or  sa 
from  the  remining  operation 
currently  exist  at  the  site. 

Thus.  GSM  believes  it  is  ei.se 
all  reasonable  evaluations  be 
in  order  to  identify  the  prob 
serious  environmental  or  saf 
probl»!ms  to  occur.  While  th 
potential  economic  and  en 
benefits  to  be  gained  through 
there  also  exists  the  potenlia 
sijjuificant  envirorunenfal  d 
and  safety  problems.  For  exafiip 
remining  operation  unintenf 
[:aused  a  sudden  discharge  o 
blowout  from  an  adjacent  w 
abandoned  mine,  significant 
of  i'.cid  mine  discharge  couK 
ami  create  severe  ecological 
.'•Kceiving  streams.  It  is  inipo 
therefore,  in  granting  remiai 
hat  thf  applicant  identify  th 
■  nvironn<#ntaI  and  safety  pri 
.:>>()ciat«xl  with  the  site,  max  mum 
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impacts  associated  with  these  problems, 
and  the  probability  for  each  type  of 
problem  to  occur.  These  categories  of 
information  will  assist  the  regulatory- 
authority  in  setting  a  threshold  beyond 
which  conditions  or  events  arising 
subsequent  to  permit  issuance  may  be 
presumed  to  constitute  unanticipated 
events  or  conditions.  In  order  to  provide 
a  permit  applicant  for  a  remining 
operation  some  certainty  regarding  the 
potential  scope  of  the  510(c)  permit- 
blocking  provision,  the  applicant  shall 
be  expected  to  provide  all  required 
information  related  to  the  potential 
environmental  and  safety  problems  of 
the  remining  site. 

OSM  recognizes  the  difficulty  of 
accurately  predicting  certain  impacts 
such  as  acid  mine  drainage  even  on  the 
basis  of  extensive  baseline  information. 
OSM  is  therefore  soliciting  cominents 
on  other  specific  information  needed  to 
be  provided  by  the  applicant  that  will 
be  useful  in  developing  a  threshold  for 
unanticipated  events. 

OSM  is  also  requesting  estimates  on 
the  number  of  hours  to  develop  the 
information  required  by  §  785.25  and  is 
seeking  suggestions  on  efficient  and 
effective  ways  to  develop  this 
imbfmation  and  present  it  in  the  permit 
appfication. 

4.  30  CFR  Part  816— Permanent  Program 
Perf^mance  Standards — Surface 
Mining  Activities 

OSM  is  proposing  to  amend 
Subparagraphs  (c)(2)  and  (c)(3)  of 
Wtion  816.116,  Revegetation: 
•jland«rds  for  Success.  The  change  at 
(t)(2)  would  reduce  the  period  of 
applicant  responsibility  for  revegetation 
sijccess  at  sites  eligible  for  romining 
from  five  to  two  years  in  areas  of  more 
thim  26.0  inches  of  average  annual 
precipitation  and  for  these  sites  provide 
that  legetative  paramelc  rs  for  grazing 
landl  pasture  land,  or  cropland  shall 
equal  or  exceed  the  approved  success 
standard  during  the  growing  season  of 
any  two  years  of  the  responsibility 
period.  The  change  at  (c)(3)  would 
reduce  the  applicant  responsibility  for 
revegetation  success  from  ten  tu  five 
years  in  areas  of  26.0  inches  or  less  of 
annual  average  precipitation.  The 
authority  forthef.e  changes  would 
expire  on  September  30,  2004. 

5.  30  CFR  Part  817 — Penna;ient  Program 
P(;rformance  Standards — Underground 
Mining  Activities 

OSM  is  proposing  to  amend 
.subparagraphs  {c)(2)  and  (c)(3)  of 
*j  817.116.  Revegetation:  Standards  for 
Success.  The  charge  at  (c)(2)  would 
reduce  the  period  of  apphcant 
responsibility  for  revegetation  success 


from  five  to  two  years  in  areas  of  more 
than  26.0  inches  of  average  annual 
precipitation,  and  the  change  at  (c)(3) 
would  reduce  the  applicant 
responsibility  for  revegetation  success 
from  ten  to  five  years  in  areas  of  26.0 
inches  or  less  of  annual  average 
precipitation.  The  authority  for  these 
changes  would  expire  on  September  30, 
2004. 

rv.  Procedural  Matters 

Federal  Paperwork  Reduction  Act 

The  colledions  of  information 
contained  in  this  rule  have  been 
submitted  to  the  Office  of  Management 
and  Budget  for  approval  as  required  bv 
44  U.S.C.  3501  et  seq.  The  collection  of 
this  information  will  not  be  required 
until  it  has  been  approved  by  the  Office 
of  Management  and  Budget. 

_Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  80  hours  per  response, 
including  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 
Send  comments  regarding  this  burden 
estimate  or  any  other  collection  of 
information,  including  suggestions  for 
reducing  the  burden,  to  the  Office  of 
Surface  Mining  Reclamation  and 
Enforcement,  Information  Collection 
Clearance  Officer,  room  640  NC,  1951 
Constitution  Ave.,  Washington,  DC 
20240;  and  the  Office  of  Management 
and  Budget.  Paperwork  Reduction 
Project  (1029-0040  and  102»-O041), 
Washington,  DC  20503. 

Executive  Order  12778:  Civil  Justice 
Reform  Certification 

This  proposed  rule  has  been  reviewed 
under  the  applicable  standards  of 
section  2(b)(2)  of  Executive  Order 
12778.  Civil  Justice  Reform  (56  FR 
55195).  In  general,  the  requirements  of 
section  2(b)(2)  of  Executive  Order  12778 
are  covered  by  the  preamble  discussion 
of  this  proposed  rule.  Additional 
remarks  follow  concerning  individual 
elements  of  the  E.xecutive  Order: 

A.  What  is  the  preemptive  effect,  if 
any,  to  be  given  to  the  regulation? 

To  retain  primacy.  States  ha\  h  to 
adopt  and  apply  standards  for  their 
regulatory  programs  that  are  no  less 
effective  than  those  set  forth  in  OSM's 
regulations.  Any  State  law  that  is 
inconsistent  with  or  that  wovild 
preclude  implementation  of  the 
proposed  regulation  would  be  subject  to 
preemption  under  section  505  of 
SMCiR,^  and  its  implementing 
regulations  at  30  CFR  730.11. 

Sfx:tion  505(b)  of  that  act  provides 
that  any  provision  of  State  law  which 


provides  for  more  stringent  land  use  and 
environmental  controls  and  regulation 
of  surface  coal  mining  and  reclamation 
operations  than  do  the  provisions  of 
SMCRA  or  any  regulations  issued 
pursuant  thereto  shall  not  be  construed 
to  be  inconsistent  with  SMCRA. 
Therefore,  to  the  extent  that  the 
proposed  regulation  would  provide  less 
stringent  land  use  and  environmental 
controls  than  presently  contained  in 
State  law,  the  proposed  regulation 
would  not  preempt  the  State  provisions 
and  would  not  necessitate  changes  to 
approved  State  programs.  A  more 
definitive  answer  to  this  question  will 
depend  on  the  provisions  of  any  final 
rule  adopted  in  this  rulemaking. 

B.  What  is  the  effect  on  existing 
Federal  law  or  regulation,  if  any. 
including  all  provisions  repealed  or 
modified? 

This  proposed  rule  modifies  the 
implementation  of  SMCRA.  as  described 
herein,  and  is  not  intended  to  modify 
the  implementation  of  any  other  FederaJ 
statute.  The  preceding  discussion  of  this 
proposed  rule  specifies  the  Federal 
regulatory  provisions  that  are  affected 
by  this  proDosed  revision. 

C.  Does  tlie  rule  provide  a  clear  and 
certain  legal  standard  for  affected 
conduct  rather  tlian  a  general  stamlard, 
while  promoting  simplification  and 
burden  reduction? 

The  standards  established  bv  this  rule 
are  as  clear  and  certain  as  practicable, 
given  the  complexity  of  the  topics 
covered  and  the  mandates  of  SMCRA. 
The  purpose  of  this  proposed  rule  is  to 
establish  clear  and  certain  standards  in 
order  to  implement  a  more  effective 
program. 

D.  What  is  the  retroactive  effect,  if 
any,  to  be  given  to  the  regulation? 

This  rule  is  not  intended  to  have 
retroactive  effect. 

E.  Are  administrative  proceedings 
required  before  parties  may  file  suit  in 
court?  Which  proceedings  apply?  Is  the 
exhaustion  of  administrative  remedies 
required? 

No  administrative  proceedings  are 
required  before  parties  may  file  suit  in 
court  challenging  the  provisions  of  this 
proposed  rule  under  section  526(a)  of 
S.MCRA,  30  U.S.C.  1276(a). 

Prior  to  any  judicial  challenge  to  the 
application  of  the  rule,  however, 
administrative  procedures  must  be 
exhausted.  In  situations  involving  OSM 
application  of  the  rule,  applicable 
administrative  procedures  mav  be  found 
at  43  CFR  part  4.  In  situations  involving 
State  regulatory'  authority  application  of 
provisions  equivalent  to  those  contained 
in  this  proposed  rule,  applicable 
administrative  procedures  are  set  forth 
ill  the  particular  State  program. 


F.  Does  the  rule  define  key  tenns. 
either  explicitly  or  by  reference  to  other 
regulations  or  statutes  that  explicitly 
define  those  items? 

Terms  which  are  important  to  the 
understanding  of  this  proposed  rule  are 
set  forth  in  30  CFR  700.5,  701.5,  773.15 
and  785.23.  New  definitions  are  located 
in  section  701.5. 

G.  Does  the  rule  address  other 
important  issues  affecting  clarity  and 
general  draftsmanship  of  regulations  set 
forth  by  the  Attorney  General,  with  the 
concurrence  of  the  Director  of  the  Office 
of  Management  and  Budget,  that  are 
determined  to  be  in  accordance  with  the 
purposes  of  the  Executive  Order? 

The  Attorney  General  and  the  Director 
of  the  Office  Management  and  BudgpT 
have  not  issued  any  guidance  on  this 
requirement. 

Executive  Order  12866 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12866. 


Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined,  pursuant  to  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601  et.  seq..  that 
the  proposed  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  determination  is  based  on  the 
findings  that  the  regulatory  additions  is 
the  rule  will  not  change  costs  to 
industry  or  to  the  Federal.  State,  or  local 
governments.  Furthermore,  the  rule 
produces  no  adverse  effects  on 
competition,  employment,  investment. 
productivity,  innovation,  or  the  ability 
of  the  United  States  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets. 

National  Environmental  Policy  Act 

OSM  has  prepared  a  draft 
environmental  assessment  (EA)  of  this 
proposed  rule  and  has  made  a  tentative 
finding  that  it  would  not  significantly 
affect  the  quality  of  the  human 
environment  under  b»ction  102(2)(C)  of 
the  National  Environmental  Policy  Ac:t 
of  1909  (NEPA).  42  U.S.t;.  4332(2J(C).  It 
is  anticipated  that  a  finding  of  no 
significant  impact  (FONSI)  will  be  made 
for  the  final  rule  in  accordance  with 
OSM  procedures  under  NEPA.  The  EA 
is  on  file  in  the  OSM  Administrative 
Record  at  the  address  specified 
previously  (see  ADDRESSES).  The  EA  will 
be  completed  and  a  finding  made  on  the 
significance  of  any  resulting  impacts 
prior  to  promulgation  of  the  final  rule. 

Author 

The  principal  author  of  this  proposed 
rule  is:  Douglas  J.  Grovvitz.  P.G.. 
Hydrologist,  Branch  of  Research  and 


Technical  Standards,  Office  of  Surface 
Mining  Reclamation  and  Enforcement, 
room  640  NC,  1951  Constitution 
•  Avenue.  NW.,  Washington,  DC  20240, 
Telephone:  202-343-1507. 

List  of  Subjects 

30  CFR  Part  701 

Law  enforcement.  Surface  mining. 
Underground  mining. 

30  CFR  Part  773 

Reporting  and  recordktreping 
requirements.  Administrative  practits? 
and  procedure.  Surface  mining. 
Underground  mining. 

30  CFR  Part  785 

Reporting  and  recordkeeping 
requirements,  Surface  mining. 
Underground  mining. 

30  CFR  Part  816 

Environmental  protection.  Reporting 
and  recordkeeping  requirements. 
Surface  mining. 

30  CFR  Part  817 

Environmental  prot«;tion,  Reporting 
and  recordkeeping  requirements. 
Underground  mining. 

Dated:  May  11.  1994. 
Nancy  Krir  Hayes.    . 

Acting  Assistant  Srcrelan,;  Ijund  and 
.Minvrals  Management. 

Accordingly.  OS.M  proposes  to  amend 
30  CFR  parts  701,  773,  785.  816  and  817 
as  set  forth  below: 

PART  701— PERMANENT 
REGULATORY  PROGRAM 

1.  The  authority  citation  for  part  701 
is  revised  to  read  as  follows: 

Authority:  30  I'.S.C.  U'Ol  *■/  spq..  as 

arnuiidtd:  Pub.  I..  tOO-.H;  a.'id  Pub  L  102- 
486 

2.  Section  701.5  is  amended  In- 
adding  alphabetically  definition's  of 
"lands  eligible  for  remining"  and 
"unanticipated  event  or  condition"  as 
follows: 

§701.5    Definitions. 
»        •         •         «         , 

Lxinds  eligible  for  rcwininfi  means 
those  lands  that  would  othenvise  be 
eligible  for  expenditures  under  sectimi 
404  or  under  section  402(g)(4)  of  th<> 
Act. 


I'lwnticipated  event  or  condition  as 
used  in  §§773.15  and  785.25  of  this 
chapter  means  an  event  or  condition  at 
a  surface  coal  mining  operation  on  lands 
eligible  for  remining  that  was  not 
contemplated  by  the  applicable  permit 
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Federal 


to  conduct  surface  coaJ 
operations. 


rr. 


PART  77a-REQL»lRE.MENTS 
PERMITS  AND  PERMIT 


FOR 
HROCESSINQ 


3.  The  authority  citaiio: .  ioi  par!  773 
is  revised  to  read  as  foJJoi . 

Authority:  30  US  C  1201  »r  'f-q 
amended.  Pub.  L  100-34,  16  V  S  C  47li  >-i 
seq  ,  16  V  S.C.  ^521  el  seq  .  1  b  V  S  C.  h61  M 
seq..  16  lis  C.  703  et  stq    If  I;  S  C.  666fe 
16  U  SC  469  et  seq.;  16  I'  Sf  4:0i.a  rJ  <f-€; 
and  Pub  L  102-486 

4  Section  773.15  is  arrn  nded  by 
adding  new  paragraph*  k  !  1 3 )  and  If)  U> 
lead  as  follows. 

§  773  15    Rewtew  of  permis  Jp^t^caticns 


U] 


ns)  Based  upon  tht  d 
provided  under  parts  77^< 
784,  as  applicable,  and  ^ 
rhapler,  the  regulatory  di> 
determined  that  the  perm 
lands  eligible  for  reniHiin 
d  threshold  beyond  whjth 
events  arising  subsequent 
issuance  may  be  presun:? 
unanticipated  eventf  or  t 
the  purposes  of  §  773  1 5{f 
chapter 


:B5 
h 


end 


if)  Loridi  eligible  for  j'-yi  i/.jr!)^  Unlil 
September  30,  2004,  the  p  ohibiDons  t  ? 
paragraph  (b)  of  this  settu  n  shall  not 
apply  to  any  violation  if  si  JtjDg  from  aji 
unanticipated  event  or  co;  di'ion  at  a 
surface  tc>al  mining  arjd  i^  r  Jarr.rttioii 
operation  on  lands  ehgibl*  ;c;  re7r.;.n:nj: 
under  a  permit  held  by  \b\  r  ersfo 
mailing  such  applicaiiori 

»       .       .  "W- 

PART  785— REQUIREME!*TS  FOR 
PERMITS  FOR  SPECIAL  ^ATEGORtES 
OF  MINING 


V.  s 


b.  The  authority  titi^iori 
IS  revised  to  read  as  lollo 

■   AuOiont>:  30  D  S.C  1201 
amenrieri  Put  \.  100- -4  a;: 
486 
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lOT'.y  has  J;  J 
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a-Td  (»)  set 
tonditioriS  cr 
!c  pe.'^mJt 
I  to  constitutP 

dilions  h'l 
of  this 


K>7  Vcri  7^." 


6.  Section  785.25  is  ridded  ic,  jf  cd  as 
follows: 

§  785.25    Lands  e!tgible  tor  reminmg. 

(a)  This  section  applies  to  a.iy  parser; 
who  conducts  or  intends  to  ccnduct  a 
surface  coal  mining  operatjr'n  on  lands 
eligible  for  remining 

(b)  Any  application  for  a  permit  under 
this  section  shall  be  made  sccordi-'^g  to 
sll  requirements  of  this  subchapter 
applicable  to  surface  coal  m.'.ning  and 
reclamation  operations  )n  addition,  the 
application  shall: 

(1)  To  the  extent  not  olhenv^se 
addressed  in  the  permit  application, 
identify  potential  environmental  and 
safety  problems  associated  with  ihe  silt 
the  maximum  degree  oi  irjipscl 
attributable  to  each  problerrj,  and  the 
probability  that  each  type  of  pioblem 
will  occur.  These  problems  woL,]d 
include  but  are  not  limited  to  impacis 
of  3cid  mine  drainage  on  the  hydroloc:-: 
balance,  sudden  dischorges  ol  watt; 
horn  adjacent  water-fillpd  mjrje 
workings,  and  sediment  and  salt ty 
issues  associated  with  abandoned  spfoJ 

(2)  Describe  miiigaiivt  measujcs  for 
each  potential  environmental  or  safety 
problem  in  order  to  meet  eppJ^fr^Me 
performance  standards 

PART  816— PERMAfyENT  PROGRAM 
PERFORMANCE  STANDARDS- 
SURFACE  MINING  ACTIVITIES 

7  The  authority  citation  l;j  yar^  fit- 
s' revised  to  read  as  loJJows 

Aulhorify:  30  U  SO  1201  r)  -•  i^    ;,< 
a'jiended.  sec  llSof  Pub  L  ^b-14i    >0 
use.  12.57,  Pub  L  -iiyji-'A  M,6Vi,h  L 
102-486 

8.  Section  816  lib  is  Bra.endvd  by 
r*-v;sjng  paragraphs  k1i2)  aj:.d  Ic  !i3)  to 
read  as  follows 

§816116    Revegetaliorii  Stare sf cs  tc 
success. 

(cji2)  In  areas  of  morr  thin  I't)  M 
inches  ol  annua!  average  p:ecjpilat>cT? 
the  penGd  of  responsibiliiy  shall 
continue  for  a  period  o*  irss;  then  five 
•ull  vears.  excepi  thsi  c^  lard*  ^'>gJbl^ 


for  remaining,  the  period  of 
responsibility  (until  September  30 
2004)  shall  be  two  full  years  In  aiess 
with  a  five-year  period  of  responsibiln  y 
the  vegetation  paiamelers  idenliiied  m 
paragraph  fb)  of  this  section  for  pxazini; 
land,  pasture  land,  or  cropland  shall 
equal  or  exceed  the  approved  success 
standard  duri.ng  the  growing  season  o^ 
any  two  years  of  the  responsibility 
period,  except  the  first  year  In  eic as 
with  a  two-year  period  of  responsibi]jly 
the  vegetative  parameters  idenlifif d  j.tj 
paragraph  !b)  of  this  section  for  gxazjnf 
land,  pasture  land,  or  cropland  shrj)) 
equal  or  exceed  the  approved  success 
'landard  during  the  growing  season  o:! 
any  two  \ears  of  the  responsibihly 
period.  ..^.reas  approved  lor  the  olhei 
uses  identified  m  paragraph  lb]  ol  ih;"- 
SC*  tion  shall  equal  or  exceed  the 
dpplicab.'e  success  standard  d  jrirj:;  1h« 
growing  season  of  the  lfe<i  yf-sj  rl  i.S* 
r'-sponsibili'y  period 

(3)  In  areas  of  26.0  inches  or  kst 
coverage  annual  precipjialion.,  the  peii.xJ 
ol  responsibility  shall  continue  Joj  a 
period  of  ;'ot  less  than  10  hill  yen." 
except  that,  on  lands  eJigiLit  kr: 
remining,  the  period  of  responsibiJity 
(until  September  30,  2004)  shall  be  fiv^ 
years.  Vegetation  pararr.elf  is  ider.ljjn:  d 
m  paragraph  lb)  of  this  section  sholl 
equal  or  »»xceed  the  approved  success 
standard  for  at  least  the  last  two 
t  onsecu'>ve  years  of  thp  respon'sb.!.!.!'  y 
period. 


PART  817— PERMANENT  PROGRAM: 
PERFORMANCE  STANDARDS- 
UNDERGROUND  MINING  ACTIVinriiES 

'J  The  authority  citation  ioi  pen  ^]" 
••-  revised  to  read  as  lOilows 

Auihorify-  .^0  U  S  C  1201  ^■l  •ey    iv 
^•r.er-ded  <.e<    nSofPub  L  qt«-14f .  :-i(; 
(  SC  11'^-  Pt.-b  L  >rjft--4  aT,rip,jt)  .1. 

10  Section  ai7  lib  IS  aj/jtrjdf d  by 
•^vising  pa.-agrap^s  k)!l)  a-r-d  k  1(3)  to 
'►^f»d  as  io.''OAs 
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§  817.116    Revegetation:  Standards  for 
success. 


(c:)(2)  In  areas  of  more  than  26.0 
iiK.hes  of  annual  average  precipitation, 
the  period  of  responsibility  shall 
continue  for  a  period  of  not  less  than 
five  full  years,  except  that,  on  lands 
eligible  for  remining.  the  period  of 
responsibility  (until  September  30, 
2004)  shall  be  two  full  years.  In  areas 
with  a  five-year  period  of  responsibility, 
the  vegetation  parameters  identified  in 
paragraph  (b)  of  this  section  for  grazing 
land,  pasture  land,  or  cropland  shall 
t^qual  or  exceed  the  approved  success 


standard  during  the  growing  season  of 
any  two  years  of  the  responsibility 
period,  except  the  first  year.  In  areas 
with  a  two-year  period  of  responsibility, 
the  vegetative  parameters  identified  in 
paragraph  (b)  of  this  section  for  grazing 
land,  pasture  land,  or  cropland  shall 
equal  or  exceed  the  approved  success 
standard  during  the  growing  stsason  r;f 
any  two  years  of  the  responsibility 
period.  Areas  approved  for  the;  other 
uses  identified  in  paragraph  (h)  of  this 
section  shall  equal  or  exceed  the     ' 
applicable  success  standard  during  the 
growing  season  of  the  last  yijar  of  tho 
responsibility  period. 


(3)  In  areas  of  26.0  inches  or  less 
average  annual  precipitation,  the  period 
of  responsibility  shall  continue  for  a 
period  of  not  less  than  10  full  vears. 
except  that,  on  lands  eligible  for 
remining,  the  period  of  responsibility 
(until  September  30.  2004)  shall  be  five 
years.  Vegetation  parameters  identified 
in  paragraph  (b)  of  this  section  shall 
equal  or  exce«;d  the  approved  success 
standard  for  at  least  the  last  two 
consecutive  years  of  the  responsibility 
period. 
•         •         •         •         » 
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ENVIRONMEffTAL  PROTEOTION 
AGENCY 


[FRL-4891-2] 


Sole  Source  Aquifer  Design  at 
Marrowstone  Island  Aquifer 
Jefferson  County,  WA 

AGENCY:  Environmental  Protpttion 

Agency. 

ACTION:  Final  Determination 


I  Ad  n 


t?e 


(f 


subin 


istei 


a-ea 


summary:  The  Region  10 
of  the  Environmental  Frotecl  i 
(EPA)  has  determined  that 
Marrowstone  Island  Aquifer 
the  sole  or  principal  source 
water  for  the  designated  area , 
contaminated,  would  create 
hazard  to  public  health.  Thi: 
talcen  under  the  authority  of 
1424(e)  of  the  Safe  Drinking 
in  response  to  a  petition 
EPA  by  the  Marrowstone  Isl^d 
Community  Association  on 
1991.  As  a  result  of  this  dete^ 
all  federal  flnancially-assi 
proposed  in  the  designated 
subject  to  EPA  review  to  enstre 
they  do  no*  create  a  significart 
to  public  health. 
EFFECTIVE  DATE:  This  determ 
shall  be  promulgated  for 
judicial  review  at  1  Eastern  time 
16,  1994. 

ADDRESSES:  The  information 
which  this  determination  is 
available  to  the  pubhc  and 
inspected  during  normal  bus, 
at  the  EPA  Lilwa^,  10th  flooi 
Place  Building,  1200  Sixth  A 
Seattle.  Washington  98101. 
FOR  FURTHER  INFORMATION 
Scott  E.  Downey,  Environmeiital 
Protection  Specialist,  Grounc 
Section,  \VD-133,  U.S.  Env 
Protection  Agency,  Region  IC 
Sixth  Avenue,  Seattle,  Wash 
98101,  206-553-0682. 
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SUPPLEMENTARY  INFORMATION: 
action  is  being  taken  under  ti 
of  section  1 424(e)  of  the  Safe 
Water  Act  (42  United  States 
300h-3(e),  Pub.  L.  93-523).  T 
information  upon  which  EPA 
this  final  determination  has 
summarized  in  the  "Support 
for  Sole  Source  Aquifer  Desi^at 
the  Marrowstone  Island  Aqui 
System",  EPA  910/R-94-002 


I.  Background 

Section  1424(e)  of  the  Safe 
Water  Act  states: 


If  the  Administrator  determine  , 
own  initiative  or  upon  petition,  i 
has  an  aquifer  which  is  the  sole  c 
drinking  water  sourte  for  the  ares 
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if  contaminated,  would  create  a  significant 
hazard  to  public  health,  be  shall  publish 
notice  of  that  determination  in  the  Federal 
Register.  After  the  publication  of  any  such 
notice,  no  commitment  for  federal  financial 
assistance  (through  a  grant,  contract,  loan 
guarantee,  or  olhenvise)  may  be  entered  into 
for  any  project  which  the  Administrator 
determines  may  contaminate  such  aquifer 
through  a  recharge  zone  so  as  to  create  a 
significant  hazard  to  public  health,  but  a 
commitment  for  federal  assistance  may,  if 
authorized  under  another  provision  of  law, 
be  entered  into  to  plan  or  design  the  project 
to  assure  that  it  will  not  so  contaminate  the 
aquifer. 

EPA  further  defines  a  "Sole  Source 
Aquifer"  (SSA)  as  one  which  supplies  at 
least  50  percent  of  the  drinking  water  to 
persons  living  in  the  area  overlying  the 
aquifer  and  in  areas  supplied  by  the 
aquifer,  and  if  contaminated,  would 
create  a  significant  hazard  to  pubhc 
health.  Designations  can  be  made  for 
entire  aquifers.  hydrogeologicaUy 
connected  aquifers  (aquifer  systems),  or 
part  of  an  aquifer  if  that  portion  is 
hydrogeologically  separated  from  the 
rest  of  the  aquifer.  EPA  guidelines 
further  stipulate  that  these  areas  can 
have  no  feasible  alternative  source(s)  of 
drinking  water  of  sufficient  volume 
which  could  replace  the  aquifer,  should 
it  become  contaminated. 

Although  EPA  has  the  authority  to 
initiate  SSA  designations,  the  Agency 
has  a  policy  of  acting  only  in  response 
to  petitions.  Petitions  may  be  submitted 
to  EPA  by  any  individual  or 
organization  and  must  address 
procedures  and  criteria  outlined  in  the 
"Sole  Source  Aquifer  Designation 
Petitioner  Guidance",  EP,^  440/6-87- 
003. 

EPA  Region  10  received  a  petition 
from  the  Marrowstone  Island 
Community  Association  on  August  27. 
1991,  and  after  an  initial  review,  the 
petition  was  declared  complete  on 
September  19.  1991.  A  more  detailed 
technical  review  was  completed  in 
February  of  1994.  EPA's  findings  and 
basis  for  the  proposed  designation  were 
documented  and  made  available  for 
public  review  in  EPA  publication  910/ 
R-94-002. 

II.  Basis  for  Determination 

The  Region  10  Administrator  has 
determined  that  the  Marrowstone  Island 
Aquifer  System  meets  all  applicable 
SSA  designation  criteria  established 
through  Federal  statute  and  EPA 
guidance  documents,  as  follows: 

1 .  The  Marrowstone  Island  Aquifer 
System  supplies  approximately  98 
percent  of  the  drinking  water  to  persons 
Hving  on  the  island; 

2.  As- the  principal  drinking  water 
source  for  the  .irea,  contamination  of  the 


Marrowstone  Island  Aquifer  System 
would  create  a  significant  hazard  to 
public  health; 

3.  The  boundary  was  determined  in 
accordance  with  EPA  guidance  and  is 
representative  of  an  aquifer  system  that 
encompasses  the  entire  Marrowstone 
Island  area  and  includes  all  potable 
water-bearing  geologic  units  underlying 
the  Island; 

4.  There  are  no  feasible  alternative 
source(s)  of  drinking  water  which  could 
replace  the  Marrowstone  Island  Aquifer 
System,  should  it  become  contaminated. 

III.  Description  of  the  Marrowstone 
Island  Aquifer  System 

Note:  Some  information  in  this 
section  represents  an  unfootnoted 
summar>'  from  the  "Support  Document 
for  Sole  Source  Aquifer  Designation  of 
the  Marrowstone  Island  Aquifer 
System",  EPA  910/R-94-002. 

Marrowstone  Island  is  an  elongate 
island  located  in  the  northern  Puget 
Sound  area  of  Jefferson  County, 
Washington,  near  the  City  of  Port 
Townsend.  The  island  is  approximately 
eight  miles  long  and  one  mile  wide  and 
reaches  a  maximum  elevation  of 
approximately  180  feet  above  mean  soa 
level. 

Marrowstone  Island  Aquifer  System 
boundaries  are  representative  of  an 
aquifer  system  that  encompasses  the 
entire  Marrowstone  Island  area.  The 
aquifer  system  is  bounded  by  the 
shorefines  of  Admiralty  Inlet,  Kilisut 
Harbor,  and  Oak  Bay.  A  straight  line 
boundary  divides  Indian  Island  from 
Marrowstone  Island  in  the  southwest 
comer  of  the  Island.  The  vertical  extent 
of  the  aquifer  system  at  depth  includes 
all  potable  water-bearing  geologic  units 
underlying  the  Island.  Water  level  data 
indicates  that  all  deposits  underlying 
the  Island  are  hydrogeologically 
connected. 

Water  quality  studies  have  discovered 
elevated  chloride  conceritrations  that 
indicate  seawater  intrusion  is  occurring 
in  the  fresh  water  aquifer  system 
underlying  the  Island.  This  intrusion  of 
seawater  is  the  result  of  increased 
pimiping  of  the  aquifers,  which  in  turn, 
is  attributable  to  the  increase  in  Island 
population.  Other  potential  sources  of 
contamination  include  many  normal 
rural  activities,  such  as  improper 
pesticide  storage  and  use.  improper 
disposal  of  used  motor  oil  and  other 
household  hazardous  wastes,  and 
poorly-sited  or  maintained  storm  wal(;r 
drainage  wells,  animal  waste  storage 
facilities,  on-site  septic  systems,  and 
underground  storage  tanks. 

Population  of  the  Island  varies  by 
season,  with  the  highest  population 
occurring  in  the  summer,  and  lowest  in 
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the  winter.  There  are  approximately  900 
permanent  residents  of  the  Island.  ' 
During  a  peak  summer  weekend,  the 
population  increases  by  about  one-third 
for  a  total  maximum  population  of  1300 
people.  There  may  be  as  few  as  600 
resident  water  users  on  a  typical  winter 
weekday. 

Approximately  98  percent  of  the 
water  consumed  on  the  Island  is  ground 
water  pumped  from  the  aquifer  system 
by  about  400  private  wells.  Roughly  one 
percent  of  water  used  on  the  Island  is 
collected  in  rainwater  collection 
systems  and  used  primarily  for  livestock 
consumption  and  outside  watering  of 
lawns  and  gardens.  Another  one  percent 
is  obtained  from  Fort  Flagler  State  Park 
which  receives  water  via  pipeline  from 
a  U.S.  Naval  Undersea  Warfare 
Detachment  facility  on  Indian  Island. 
There  are  no  physical,  legal,  or 
economically  feasible  alternative 
source(s)  of  drinking  water  that  could 
replace  the  aquifer  system. 

IV.  Project  Reviews 

Designation  of  a  sole  source  aquifer 
iiuthorizes  EPA  to  review  federal     / 
financially-assisted  projects  propo^d 
uithin  the  designated  area.  The   j 
principal  mechanism  used  by  EpA 
Region  10  to  identify  projects  for  review- 
are  Memorandums  of  Understanding 
(MOUs)  with  federal  funding  agencies. 


These  MOUs  outline  procedures  for 
screening  and  referring  projects  to  EPA 
in  order  to  ensure  that  only  projects 
which  may  have  a  significant  impact  to 
ground  water  quality  are  reviewed. 
Most  projects  referred  to  EPA  for 
review  meet  all  federal,  state,  and  local 
ground  water  protection  standards  and 
are  approved  without  any  additional 
conditions  being  imposed.  Occasionally, 
site  or  project-specific  concerns  for 
ground  water  quality  protection  lead  to 
specific  recommendations  or  additional 
pollution  prevention  requirements  as  a 
condition  of  funding.  In  rare  cases, 
federal  funding  has  been  denied  when 
the  applicant  has  been  either  unwilling 
or  unable  to  modify  the  project. 

Whenever  feasible,  EPA  coordinates 
the  review  of  proposed  projects  with 
other  offices  within  EPA  and  with 
various  federal,  state,  or  local  agencies 
that  have  a  responsibility  for  ground 
water  quality  protection.  Relevant 
information  from  such  sources  is  given 
full  consideration  in  the  sole  source 
aquifer  review  process.  This 
coordination  of  project  reviews  can 
complement,  support,  and  strengthen 
existing  ground  water  protection 
mechanisms. 

V.  Public  Comments 

A  public  notice  was  issued  on  March 
21.  1994,  to  request  comments  on  the 


proposed  designation  and  announce 
that  a  public  hearing  would  be  held  if 
sufficient  interest  were  expressed  to 
EPA  in  advance.  The  hearing  was 
subsequently  cancelled  due  to  a  lack  of 
interest.  Only  two  written  comments 
were  received  prior  to  the  evpfration  of 
the  public  comment  period  on  May  10, 
1994.  One  k-tter  was  horn  a  part-lime 
Marrowstone  Island  resident  who 
expressed  support  for  the  proposed 
designation.  The  other  letter  was  from 
the  president  of  the  Marrnwslon<!  Island 
Community  Association  and  also 
expressed  support  for  the  proposed 
designation.  Neither  party  7cq  jested  a 
public  hearing. 

VI.  Summar)' 

This  determination  affecA?  or.ly  the 
Marrowstone  Island  Aquif'-r  System 
located  in  the  State  of  Washington.  As 
a  resuh  of  this  determina'aon.  aH  federal 
financially-assisted  proj«'<:ts  proposed  in 
the  desit;nated  area  will  l»e  sabt«H:t  to 
EPA  review  to  ensure  that  (hey  do  not 
create  a  significant  hazard  fo  public 
health. 

Diited:  MdV  19.  1994. 
Chuc  k  Cldrke. 

Kr-i'f'nal  Administrator.  L'.S  Envirnnmental 
Prnlt'ction  Agency.  Region  10 
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Presidential  Documents 


Proclamation  6698  of  May  31,  1994 

National  Women  in  Agriculture  Day,  1994 

By  the  President  of  the  United  States  of  America 
A  Proclamation 

n^nlnS'^r'M  '""'!  !^'''ditionally  American  than  the  vast  geometric  tapestry 
of  pi  mod  fields  and  lush  crops  that  car,,et  oar  countrv.  Since  our  Nation's 
fmmdmg,  farms  have  defined  both  the  topography  of  our  land  and  t"  e 
s  eadfas.ness  of  our  national  character.  Farm  families  take  particular  prde 
n  knowing  that  women--as  field  workers  and  financial  managers,  as  moCs 

en  .  ^cT^^^^^  ^-^^^  '  "'■^'-  '"^'"8  ''''''■  '"  --'-"-8  this  eTsenti 

enierprise  Irom  its  beginnings. 

Today,  American  agriculture  encompasses  far  more  than  a   quiet   picture 
of  pastora   beauty.  Our  Nation's  farmers  grow  the  food  that  feeds  the  world 
Merging  old-fashioned  know-how  with  the  latest  innovations  in  product  on 

re  nn  "d' wthT'''  ''TV\'  ''"'/'^  ^'''''  ""^•^  ^°  ^"^-'^  that  our  ma  kets 
are  filled  with  low-cost,  high-quality  goods.  With  wise  leadership  and  firm 

support,  women  m  their  myriad  roles  in  our  agriculture  industry  reO™ 
the  proud  American  commitment  to  excellence. 

As  we  celebrate  National  Women  in  Agriculture  Day  1994.  we  recoonize 
new  ways  in  which  women's  energy  and  determination  are  helping  toleep 

BraE  rnt  T"?  '''°"^-  ''.^''^''  '"  investigating  the  ecosystem  o^f 
in...  ram  forest  or  m  exploring  new  opportunities  in  international 

trade,  women  are  working  to  enhance  efficiency  and  competitivene  s  in 
American  agnbusiness-a  mission  that  benefits  all  of  the  Earth's  people 
With  an  abiding  love  for  their  families  and  a  deep  understanding  of  the 
challenges  farmers  face,  women  have  urged  our  Nation  to  action  !n  areas 
from   environmental   protection   to   providing  health  care  to  every  one  of 
mln.  ;?"'■      m''  F^'/°"''  ^^I^«"«"^«s  of  hard  work  and  cooperation  have 
made  the  world  of  American   agriculture   thrive.   Just   as   important,   they 
have  demonstrated  to  all  of  us  the  strength  of  compassion  and  the  r.ower 
of  perseverance    For  this  lesson  and  for  the  gifts  of  their  labor  we  enjoy 
every-  day.  our  Nation's  women  in  agriculture  have  our  heartfelt  gratitude. 
NOW.  THEREFORE.  I.  WILLIAM  J.  CLINTON.  President  of  the  Unit-d  States 
of  America    by  virtue  of  the  authority  vested  in  me  by  the  Constitution 
and  laws  of  the  United  States,  do  hereby  proclaim  June  9.  1994.  as  "National 
Women  in  Agriculture  Day."  I  call  upon  the  people  of  the  United  States 
fo  observe  this  day  with  appropriate  ceremonies  and  activities. 

IN  WITNESS  WHEREOF.  I  have  hereunto  set  my  hand  this  thirty-first  day 
ot  May  in  the  year  of  our  Lord  nineteen  hundred  and  ninety-four,  and 
of  the  Independence  of  the  United  States  of  America  the  two  hundred 


and  eighteenth 
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The  President 


28759 


Presidential  Documents 


Presidential  Determination  No.  94-24  of  May  16,  1994 
Theater  Missile  Defense  Cooperation  With  the  Allies 


Memorandum  for  the  Secretary  of  Defense 

1.  Pursuant  to  the  authority  vested  in  me  by  the  National  Defense  Authoriza- 
tion Act  for  Fiscal  Year  1994.  Public  Law  103-160,  I  hereby  certify  that 
the  Director,  Ballistic  Missile  Defense  Organization,  has  formally  submitted 
to  representatives  of  the  member  nations  of  the  North  Atlantic  Treaty  Organi- 
zation and  Japan,  Israel,  and  South  Korea  a  proposal  concerning  coordination 
of  the  development  and  implementation  of  U.S.  Theater  Missile  Defense 
(TMD)  programs  with  TMD  programs  of  our  friends  and  allies. 

2.  You  are  authorized  and  directed  to  notify  the  Congress  of  this  determina- 
tion and  to  publish  if  in  the  Federal  Register. 


lXrtUA*AM  ^J^O^vidH^ 


[FR  Doc.  94-13691 
Filed  6-1-94;  2:34  pm| 
Billing  code  5000-04-M 
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Washington,  May  16,  1994. 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


FEDERAL  RESERVE  SYSTEM 

12  CFR  Part  208 

[Regulation  H;  Docket  No.  R-0773] 

Membership  of  State  Banking 
Institutions  in  the  Federal  Reserve 
System 

AGENCY:  Board  of  Governors  of  the 
Federal  Reserve  System. 
ACTION:  Final  rule. 

SUMMARY:  The  Board  is  amending 
Regulation  H  to  allow  a  state  member 
bank  that  meets  certain  conditions  to 
invest  in  its  premises  in  an  amount  up 
to  50  percent  of  its  Tier  1  capital 
without  obtaining  specific  approval. 
The  Board  believes  that  a  general 
approval  for  a  state  member  bank  to 
invest  an  amount  not  exceeding  50 
percent  of  its  Tier  1  capital  is 
appropriate  for  a  bank  that  meets  those 
conditions.  This  action  will 
significantly  reduce  the  number  of 
applications  to  invest  in  bank  preiliises 
that  are  filed  with  the  Board  and  will 
thereby  reduce  regulatory  burden. 
EFFECTIVE  DATE:  July  5,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Manley  Williams,  Attorney  (202/736- 
5565),  Legal  Division;  Richard  Fabrizio, 
Senior  Financial  Analyst  (202/452- 
3423);  Beverly  Evans,  Super\'isory 
Financial  Analyst  (202/452-2573);  John 
Russell,  Manager  (202/452-2466). 
Division  of  Banking  Supervision  and 
Regulation,  Board  of  Govemojs  of  the 
Federal  Reserve  System.  For  the  hearing 
impaired  only.  Telecommunications 
Device  for  the  Deaf  (TDD),  Dorothea 
Thompson  (202/452-3544).  Board  of 
Governors  of  the  Federal  Reserve 
System,  20th  and  C  Street  iNW.. 
Washington,  DC  20551. 
SUPPLEMENTARY  INFORMATION:  Section 
24A  of  the  Federal  Reserve  Act,  12 
U.S.C.  371d,  requires  a  state  member 
bank  to  obtain  the  approval  of  the  Board 


to  invest  in  the  bank's  premises  if  the 
aggregate  level  of  direct  and  indirect 
investment  in  its  premises  will  exceed 
the  bank's  capital  stock  account.  Section 
24A  applies 

(1)  To  investments  in  bank  premises 
and  to  investments  in  the  stock,  bonds, 
debentures,  or  other  such  obligations  of 
any  corporation  holding  the  premises  of 
such  bank, 

(2)  To  the  making  of  loans  to  or  upon 
the  security  of  the  stock  of  any  such 
corporation;  and 

(3)  To  the  indebtedness  incurred  by 
any  corporation  that  is  an  affiliate  of  the 
bank. 

The  Board  is  amending  Regulation  H 
to  allow  a  state  member  board  that 
meets  certain  conditions  to  invest  in 
bank  premises  in  an  amount  that 
exceeds  its  capital  stock  account  but  not 
exceeding  50  percent  of  its  Tier  1  capital 
without  obtaining  specific  approval  for 
the  investment.  Prior  to  this 
amendment,  a  state  member  bank  was 
required  to  obtain  Board  approval  for 
each  investment  in  bank  premises  if  the 
aggregate  investment  exceeded,  or 
would  exceed,  the  capital  stock  account 
of  the  state  member  bank. 

The  Board  believes  that  investments 
by  a  state  member  bank  in  bank 
premises  in  an  amount  in  excess  of  its 
stock  account  but  not  exceeding  50 
percent  of  the  bank's  Tier  1  capital 
generally  do  not  present  any  significant 
risks  to  the  bank  if  the  bank  is  well 
capitalized,  is  rated  CAMEL  "1"  or  "2", 
and  is  not  subject  to  any  written 
agreement,  cease  and  desist  order, 
capital  directive.  The  Board  believes 
that  a  general  approval  for  a  state 
member  bank  to  invest  an  amount  not 
exceed  50  percent  of  its  Tier  1  capital 
its  appropriate  for  a  bank  that  meets 
those  conditions.  This  action  w-ill 
significantly  reduce  the  number  of 
applications  to  invest  in  bank  premises 
that  are  filed  with  the  Board  and  will 
thereby  reduce  regulatory  burden.  The 
amendment  does  not  affect  state 
member  banks'  ability  to  invest  in  bank 
premises,  without  conditions,  up  to  the 
amount  of  their  capital  stock  account. 

Notice  and  Public  Participation 

The  provisions  of  5  U.S.C.  553(b) 
relating  to  notice  and  public 
participation  have  not  been  followed  in 
connection  with  the  adoption  of  this 
amendment  because  the  changes  relate 
to  rules  of  agency  organization, 
procedure,  or  practice. 


Regulatory  Flexibility  Act  Analysis 

Pursuant  to  section  605(b)  of  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.),  the  Board  certifies  that  the 
proposed  amendment  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  proposed  amendment  will  reduce 
the  regulatory  burden  for  many  small 
depository  institutions  by  relieving 
them  of  the  requirement  to  file  an 
application  in  certain  cases,  and  will 
have  no  effect  in  other  cases. 

List  of  Subjects  in  12  CFR  Part  208 

Accounting,  Agriculture,  Banks. 
Banking,  Confidential  business 
information.  Currency,  Federal  Reserve 
System,  Reporting  and  recordkeeping 
requirements.  Securities. 

PART  208— MEMBERSHIP  OF  STATE 
BANKING  INSTITUTIONS  IN  THE 
FEDERAL  RESERVE  SYSTEM 
(Regulation  H) 

1.  The  authority  citation  for  part  208 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  36,  248(a),  248(c:). 
321-3383,  37ld.  461,  481-486,  601.  611. 
1814,  1823(j),  1828(o),  1831o,M831p-l,  3105. 
3310,  3331-3351,  and  3906-3909:  15  U.S.C. 
Kb).  Kg),  l(i),  78b.  78o-4(r.)(5).  78q.  78q-l. 
and  78w;  31  U.S.C.  5318, 

2,  Section  208.22  is  added  to  subpart 
A  read  as  follows: 

§  208.22    Investment  In  bank  premises. 

(a)  Under  Section  24A  of  the  Federal 
Reserve  Act,  stale  member  bank 
investments  in  bank  prem.ises  or  in  the 
stock,  bonds,  debentures,  or  other  such 
cbligntions  of  any  corporation  holding 
the  premises  of  the  bank,  and  loans  on 
the  security  of  the  stock  of  such 
corporation,  do  not  require  the  approval 
of  the  Board  if  the  aggregate  of  all  such 
investments  and  loans,  together  with  \ho 
indebtedness  incurred  by  any  such 
corporation  that  is  an  affiliate  of  the 
bank  (as  defined  in  section  2  of  the 
Banking  Act  of  1933,  as  amended.  12 
U.S.C.  221a): 

(1)  Does  not  exceed  the  capital  stock 
account  of  the  bank;  or 

(2)  Does  not  exceed  50  percent  of  the 
banks  Tier  1  capital  and  the  bank: 

(i)  Is  well  capitahzed  as  defined  in 
§  208.33(b)(1)  of  this  part; 

(ii)  Received  a  composite  CAMEL 
rating  of  "1"  or  "2"  as  of  its  most  recent 
examination  by  the  relevant  Federal 
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order, 
corrective 
Board  or 


Reser\'e  Bank  or  state  regula  tory 
authority;  and 

(iii)  Is  not  subject  to  any  \hitten 
agreement,  cease  and  desist 
capital  directive,  or  prompt 
action  directive  issued  by  t^e 
a  Federal  Reserve  Bank. 

By  order  of  the  Board  of  Govinors  of  the 
Federal  Reserve  System.  May  2^.  1994. 
William  W.  Wiles, 
Secretary-  of  the  Board. 
|FR  Dor.  94-13253  Filed  6-2 -9f.  8:45  am) 
BILUNG  COOe  9210-01-tt 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14CFRPart25 

[Docket  No.  NM-96:  Special  Cohdltlons  No. 
25-ANM-85] 

Special  Conditions:  Modlfle  I AMD/BA 
Falcon  50  Series  Airplanes,  ^lgh 
Intensity  Radiated  Fields  (H^F) 

agency:  Federal  AviaUon 
Administration.  DOT. 

ACTION:  Final  special  conditions:  request 
for  comments. 


51 1 


hy 


summary:  These  special 
issued  for  AMD/BA  Falcon 
airplanes  modified  by  Duncai  i 
Inc..  of  Lincoln,  Nebraska 
airplanes  are  equipped  with 
electronic  flight  instrument 
(EFIS)  that  perform  critrcal  _ 
The  apphcable  regulations  dc 
contain  adequate  or  approprii 
standards  for  the  protection  o 
from  the  effects  of  high-inten 
radiated  fields  (HIRF).  These 
conditions  provide  the  additi 
standards  that  the  Administra 
considers  necessarj'  to  ensure 
critical  functions  performed 
systems  are  maintained  when 
airplane  is  exposed  to  HIRF. 
DATES:  The  effective  date  of  _ 
special  conditions  is  May  24, 
Comments  must  be  received 
before  July  18,  1994. 
ADDRESSES:  Comments  on  .... 
special  conditions:  request  for 
comments,  may  be  mailed  in  c 
to:  Federal  Aviation  Administ 
Office  of  the  Assistant  Chief 
Attn.:  Rules  Docket  (ANM-7). 
No.  NM-96, 1601  Lind  Avenu 
Ronton,  Washington, 
delivered  in  duphcate  to  the  , 
the  Assistant  Chief  Coun.sel  at 
address.  Comments  must  be 
"Docket  No.  NM-96. 
bo  inspected  in  the  Rules  _  . 
weekdays,  except  Federal  ho 
between  7;30  a.m.  and  4  p.m 


concjtjons  are 
series 
Aviation, 


These 
( igital 
s;  stems 
functions, 
not 
ppropri^te  safety 
the  EFIS 
niity 
ipecial 
nal  safety 
or 

that  the 
these 
the 
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Commei  its 
Docket 
li(  lay? 


tliese 
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994 
or 


thP!  e  final 


duplicate 

ation. 
Ci)un.sel. 
Docket 
S\V.. 
or 
C  ffice  of 
the  above 


m  irked 


may 


FOR  FURTHER  INFORMATION  CONTACT: 
Mark  Quam,  FAA.  Standardization 
Branch.  Transport  Airplane  Directorate, 
Aircraft  Certification  Service,  1601  Lind 
Avenue  SVV.,  Renton,  Washington 
98055-4056:  telephone  (206)  227-2145. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

The  FAA  has  determined  that  good 
cause  exists  for  making  these  special 
conditions  effective  upon  issuance: 
however,  interested  persons  are  invited 
to  submit  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  should  identify'  tlie 
regulatory  docket  and  special  conditions 
number  and  be  submitted  in  duplicate 
to  the  address  specified  above.  Ail 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered  by  the  Administrator.  Thes») 
special  conditions  may  be  changed  in 
light  of  the  comments  received.  All 
comments  submitted  will  be  available  in 
the  Rules  Docket  for  examination  by 
interested  persons,  both  before  and  after 
the  closing  date  for  comments.  A  report 
summarizing  each  substantive  public 
contact  with  FAA  personnel  concerning 
this  rulemaking  will  be  filed  in  the 
docket.  Persons  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  request 
must  submit  with  those  comments  a 
self-addressed,  stamped  postcard  on 
which  the  following  statement  is  made; 
"Comments  to  Docket  No.  NM-96."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Background 

On  April  15.  1994.  Duncan  Aviation. 
Inc.,  of  Lincohi.  Nebraska,  applied  for  a 
supplemental  type  certificate  to  modify 
the  AMD/BA  Falcon  50  series  airplanes. 
The  AMD/BA  Falcon  50  is  a  business  jet 
with  three  d(t -mounted  turbojet  engines. 
The  airplane  can  carry  two  pilots  and  8 
to  19  passengers,  depending  on  the  exil 
and  interior  configuration,  and  is 
capable  of  operating  to  an  altitude  of 
45,000  feet.  The  proposed  modification 
incorporates  the  installation  of  digital 
avionics  consisting  of  an  eloctronic 
flight  instrument  system  (EFIS)  that  is 
potentially  vulnerable  to  high-intensity 
radiated  fields  (HIRF)  external  to  the 
airplane. 

Supplemental  Type  Certification  Basis 

Under  the  provisions  of  §21.101  of 
the  Federal  Aviation  Regulations  (FAR). 
Duncan  Aviation.  Inc.,  must  show  that 
the  altered  AMD/BA  Falcon  50  series 
airplanes  continue  to  meet  the 
applicable  provisions  of  the  regulations 
incorporated  by  reference  in  Type 
Certificate  No.  A46EU.  or  the  applicable 


regulations  in  effect  on  the  date  of 
application  for  the  change.  The 
regulations  incorporated  by  reference  in 
the  t>-pe  certificate  are  commonly 
referred  to  as  the  "original  type 
certification  basis." 

The  regulations  incorporated  by 
reference  in  Type  Certificate  No.  A46EU 
include  the  following  for  the  AMD/BA 
Falcon  50  series:  §  21.29  of  part  21 .  and 
14  CFR  part  25.  dated  February  1. 1965. 
as  amended  by  Amendments  25-1 
through  25-34.  In  addition  tlie 
following  regulations  apply  to  the  EFIS 
installation:  §§  25.1303(b)  and  25.1322. 
as  amended  through  Amendment  25-38; 
and  §§  25.1309.  25.1321(a).  (b).  (d).  and 
(e).  25.1331.  25.1333.  and  25.1335.  as 
amended  by  /Amendment  25—11.  These 
special  conditions  will  form  an 
additional  part  of  the  supplemental  type 
certification  basis. 

If  die  Administrator  finds  that  the 
applicable  airworthiness  regulations 
(i.e.,  part  25,  as  amended)  do  not 
contain  adequate  or  appropriate  safety 
standards  for  the  AMD/BA  Falcon  50 
series  airplanes  because  of  a  novel  or 
unusual  design  feature.  spet:ial 
conditions  are  prescribed  under  the 
provisions  of  §21.16  to  establish  a  level 
of  safety  equivalent  to  that  est.ibHshed 
in  the  regulations. 

Special  conditions,  as  appropriate,  are 
issued  in  accordance  with  §  11.49  of  the 
F.'^R  after  public  notice,  as  required  by 
§§  1 1.28  and  11.29.  and  become  part  of 
the  type  certification  basis  in 
accordance  with  §21. 101(b)(2). 

Special  conditions  are  initially 
applicable  to  the  model  for  which  lh(;y 
are  issued.  Should  the  applicant  apply 
for  a  supplemental  ty-pe  certificate  to 
modify  any  other  model  included  on  the 
same  type  certificate  to  incorporate  thf 
same  novel  or  unusual  design  feature, 
the  special  conditions  would  also  apply 
to  the  other  model  under  the  provisions 
of  §  21.101(a)(1). 

Discussion 

There  is  no  specific  rtiguiation  that 
addresses  protection  requirements  for 
electrical  and  electronic  systems  from 
high-intensity  radiated  fields  (HIRF). 
Increased  power  levels  fi-om  ground- 
based  radio  transmitters,  and  the 
growing  use  of  sensitive  electrical  and 
electronic  systems  to  command  and 
control  airplanes,  have  made  it 
necessary*  to  provide  adequate 
protection. 

To  ensure  that  a  level  of  safety  is 
achieved  equivalent  to  that  intended  by 
the  regulations  incorporated  by 
reference,  special  conditions  are  needed 
for  the  modified  AMD/BA  Falcon  50 
series  airplanes  that  would  require  that 
the  EFIS  be  designed  and  installed  to 
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preclude  component  damage  and 
interruption  of  function  due  to  the 
effects  of  HIRF. 

High-Intensity  Radiated  Fields  (HIRF) 

When  the  trend  toward  increased 
power  levels  from  ground-based 
transmitters,  plus  the  advent  of  space 
and  satellite  communications,  coupled 
with  electronic  command  and  control  of 
the  airplane,  the  immunity  of  critical 
digital  avionics  systems,  such  as  the 
EFIS.  to  HIRF  must  be  established. 

It  is  not  possible  to  precisely  define 
the  HIRF  to  which  the  airplane  will  be 
exposed  in  service.  There  is  also 
uncertainty  concerning  the  effectiveness 
of  airframe  shielding  for  HIRF. 
Furthermore,  coupling  to  cockpit- 
installed  equipment  through  the  cockpit 
window  apertures  is  undefined.  Based 
on  surveys  and  analysis  of  existing  HIRF 
emitters,  an  adequate  level  of  protection 
exists  when  compUance  with  the  HIRF 
protection  special  condition  is  shown 
with  either  paragraphs  1  or  2  below: 

1.  A  minimum  threat  of  100  volts  per 
meter  peak  electric  field  strength  from 
10  KHz  to  18  GHz. 

a.  The  threat  must  be  applied  to  the 
system  elements  and  their  associated 
wiring  harnesses  without  the  benefit  of 
airframe  shielding. 

b.  Demonstration  of  this  level  of 
protection  is  established  through  system 
tests  and  analysis. 

2.  A  threat  external  to  the  airframe  of 
the  following  field  strengths  for  the 
frequency  ranges  indicated. 


Frequency 

Peak 
(V/M) 

Average 
(V/mT 

lOKHz-IOCKHz  „.. 

50 

50 

100KHZ-500KH2  

60 

60 

500  KHz-2000  KHz  

70 

70 

2  MHz-30  MHz 

200 

.200 

30  MHz-70  MHz  

30 
30 

30 

70MHZ-100MHZ  

30 

100MHZ-200MHZ  

150 

33 

200  MH2-400  MHz  

70 

70 

400  MH2-700  MHz  

4.020 

935 

700  MHz-1000  MHz  .... 

1,700 

170 

1  GHz-2  GHz 

5  000 

990 

2  GHz-4  GHz 

eisBO 

6850 

840 

4  GHz-€  GHz 

310 

6  GHz-8  GHz 

3  600 

670 

8  GHz-12  GHz 

3500 

1,270 
360 

12GHz-18GHz 

3500 

18GH2-40GHZ 

2.100 

750 

The  envelope  given  in  paragraph  2 
above  is  a  revision  to  the  envelope  used 
in  previously  issued  special  conditions 
in  other  certification  projects.  It  is  based 
on  new  data  and  SAE  AE4R 
subcommittee  recommendations.  This 
revised  envelope  includes  data  from 
Western  Europe  and  the  U.S. 

As  discussed  above,  these  special 
conditions  are  applicable  to  the  AMD/ 


BA  Falcon  50  series  airplanes,  modified 
by  Duncan  Aviation.  Should  Duncan 
Aviation  apply  at  a  later  date  for  a 
supplemental  type  certificate  to  modify 
any  other  model  included  on  Type 
Certificate  No.  A46EU  to  incorporate  the 
same  novel  or  unusual  design  feature, 
the  special  conditions  would  apply  to 
that  model  as  well,  under  the  provisions 
of  §  21.101(a)(1). 

Conclusion 

This  action  affects  only  certain 
unusual  or  novel  design  features  on  the 
AMD/BA  Falcon  50  series  airplanes.  It 
is  not  a  rule  of  general  apphcabihty  and 
affects  only  the  appUcant  who  applied 
to  the  FAA  for  approval  of  these  features 
on  the  airplane. 

The  substance  of  ihe  special 
conditions  for  these  airplanes  has  been 
subjected  to  the  notice  and  comment 
procedure  in  several  prior  instances  and 
has  been  derived  without  substantive 
change  from  those  previously  issued.  It 
is  unlikely  that  prior  public  comment 
would  result  in  a  significant  change 
from  the  substance  contained  herein. 
For  this  reason,  and  because  a  delay 
would  significantly  affect  the 
certification  of  the  airplane,  which  is 
imminent,  the  FAA  has  determined  that 
prior  public  notice  and  comment  are 
unnecessary  and  impracticable,  and 
good  cause  exists  for  adopting  these 
special  conditions  immediately. 
Therefore,  these  spwcial  conditions  are 
being  made  effective  upon  issuance.  The 
FAA  is  requesting  comments  to  allow 
interested  persons  to  submit  views  that 
may  not  have  been  submitted  in 
response  to  the  prior  opportunities  for 
comment  described  above. 

List  of  Subjects  in  14  CFR  Part  25 

Aircraft.  Aviation  safety.  Reporting 
and  recordkeeping  requirements. 

The  authority  citation  for  these 
special  conditions  is  as  follows: 

Authority:  49  U.S.C.  app.  1344,  1348(c:). 
1352,  1354(a),  1355,  1421  through  1431. 
1502.  1651(b)(2).  42  U.S.C.  1857f-10.  4321  et 
seq.:  E.O.  11514;  and  49  U.S.C.  106(g). 

The  Special  Conditions 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  following  special 
conditions  are  issued  as  part  of  the 
supplemental  type  certification  basis  for 
the  modified  AMD/BA  Falcon  50  series 
airplanes: 

1.  Protection  from  Unwanted  Effects 
of  High-Intensity  Radiated  Fields 
(HIRF).  Each  electrical  and  electronic 
system  that  performs  critical  functions 
must  be  designed  and  installed  to 
ensure  that  the  operation  and 
operational  capability  of  these  systems 


to  perform  critical  functions  are  not 
adversely  affected  when  the  airplane  is 
exposed  to  high-intensity  radiated  fields 
external  to  the  airplane. 

2.  The  following  definition  applies 
with  respect  to  this  special  condition: 
Critical  Function.  Functions  whose 
failure  would  contribute  to  or  cause  a 
failure  condition  that  would  prevent  the 
continued  safe  flight  and  landing  of  the 
airplane.  Issued  in  Renton,  Washington, 
on  May  24,  1994. 

Darrell  M.  Pederson, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Senice. 
Am4-100. 

(FR  Doc.  94-13521  Filed  6-2-94:  8:45  am] 
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14  CFR  Part  39 

[Docket  No.  94-NM-08-AD;  Amendment 
39-8930;  AD  94-12-03] 

Airworthiness  Directives;  Alrtxjs  Model 
A320  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration.  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  supersedes 
an  existing  airworthiness  directive  (AD), 
applicable  to  certain  Airbus  Model 
A320  series  airplanes,  that  currently 
requires  modification  of  the  belly  fairing 
structure.  This  amendment  revises  the 
compliance  time  for  accomplishment  of 
the  modification.  This  amendment  is 
prompted  by  the  fact  that  the 
compUance  time  of  the  existing  rule 
would  have  allowed  operators  of  lew- 
cycle  airplanes  to  accomplish  the 
modification  at  a  time  considerably  later 
than  that  intended.  The  requirements  of 
this  amendment  are  intended  to  unsure 
that  the  structural  integrity  of  tlit^  t>elly 
fairing  structure  is  maintained. 
DATES:  Effective  July  5,  1994. 

The  incorporation  by  reference  of 
certain  publications  as  listed  in  the 
regulations  was  approved  previously  by 
the  Director  of  the  Federal  Register  as  of 
January  10,  1994  (58  FR  64875. 
December  10.  1993). 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Airbus  Industrie.  1  Rond  Point 
Maurice  Bellonte.  31707  Blagnac  Cedex, 
France.  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA).  Transport 
Airplane  Directorate.  Rules  Docket. 
1601  Lind  Avenue,  SW.,  Renton. 
Washington;  or  at  the  Office  of  the 
Federal  Register.  800  North  Capitol 
Street,  NW..  suite  700,  Washington.  DC. 
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FOR  FURTHER  INFORMATION  CONTACT: 

Stephen  Slotte,  Aerospace  Engineer, 

Standardization  Branch,  i*  NM-113, 

FAA,  Transport  Airplane  Directorate, 

1601  Lind  Avenue.  SW.,  F  enton, 

Washington  98055-4056;  elephone 

(206)  227-2797;  fax  (206)  227-1320. 

SUPPLEMENTARY  INFORMAT^  W 

proposal  to  amend  part  39 

Aviation  Regulations  by  s 

93-24-11,  Amendment 

64875,  December  10,  1993 

applicable  to  certain  Airbi  s 

A320  series  airplanes,  was 

the  Federal  Register  on 

1994  (59  PR  4869).  The 

to  supersede  AD  93-24-1: 

to  require  modification  of 

fairing  structure,  but  to 

compliance  time  for  acconjpl 

modification.  That  action 

by  the  fact  that  the  compli 

currently  specified  in 

AD  93-24-11  could  allow 

operators  to  accomplish 

modification  at  a  time 

than  that  intended.  The  proposal 

proposed  to  revise  the  com  pi 

to  "prior  to  the  accumulation 

total  landings  on  the  airpL 

300  days  after  the  effective 

final  rule,  whichever  occui  s 

compliance  time  will  ensu 

structural  integrity  of  the 

structure  is  maintained  in 

manner. 
Interested  persons  have    een  afforded 

an  opportunity  to  participj  te  in  the 

making  of  this  amendment  Due 
consideration  has  been  giv^n  to  the 
three  comments  received. 

All  commenters  support  [he  proposed 
rule. 

After  careful  review  of 
data,  including  the  comme  i 
above,  the  FAA  has  d 
safety  a-^.-i  the  public  inter^t 
adoptiun  of  the  rule  as  pro 
The  FAA  estimates  that 
of  U.S.  registry  were  affectdd 
24-11,  and  will  continue  tc 
by  this  supersedure  of  that 
fake  approximately  288  wo 
airplane  to  accomplish  the 
currently  required  by  AD 
that  the  average  labor  rate  i 
work  hour.  Required  parts 
approximately  $1,045  per 
Based  on  these  figures,  the 
impact  of  AD  93-24-1 1  on 
operators  is  estimated  to  be 
S16,  885  per  airplane 

The  total  cost  impact  figu  re  discussed 
above  is  presented  as  if  no  (  perator  has 
yet  accomplished  any  of  th( 
requirements  of  AD  93-24- 1 1  (or  this 
supersedure  of  that  AD).  Th  ere  are  no 
foreseeable  additional  cost^that  will  be 
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imposed  by  this  supersedure  of  AD  93- 
24-11. 

The  regulations  adopted  herein  wall 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  14  CFR  part  39 
of  the  Federal  Aviation  Regulations  as 
follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a).  1421 
and  1423;  49  U.S.C.  lOfi(g);  and  14  CFR 
11.89. 

§39.13    (Amended] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-8760  (58  FR 
64875.  December  10,  1993),  and  by 
adding  a  new  airworthiness  directive 
(AD),  amendment  39-8930,  to  read  as 
follows: 

94-12-03    Airbus  Industrie:  Amendment 
39-8930.  Docket  94-NM-08-AD. 
Supersedes  AD  93-24-11,  Amendment 
39-8760. 

Applicability:  .Model  A320  series  airplanes, 
MSN  003  through  092  inclusive,  certificated 
in  any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 


To  prevent  reduced  structural  integrity  of 
the  belly  fairing  structure,  accomplish  the 
following: 

(a)  Prior  to  the  accumulation  of  12,000  total 
landings  on  the  airplane,  or  within  300  days 
after  January  10, 1994  (the  effective  date  of 
AD  93-24-11,  Amendment  39-8760), 
whichever  occurs  later:  Modify  the  belly 
fairing  structure  in  accordance  with  Airbus 
IndusU-ie  Service  Bulletin  A32O-53-1014. 
dated  June  25, 1992,  or  Revision  1,  dated 
May  26,  1993. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
Standardization  Branch,  ANM-113.  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch,  ANM-113. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Standardization  Branch. 
ANM-113. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(d)  The  modification  shall  be  done  in 
accordance  with  Airbus  Industrie  Service 
Bulletin  A32O-53-1014,  dated  June  25,  1992. 
or  Airbus  Industrie  Service  Bulletin  A320- 
5.3-1014,  Revision  1,  dated  May  26,  1993. 
The  incorporation  by  reference  of  these 
documents  was  approved  previously  by  the 
Director  of  the  Federal  Register  in  accordance 
with  5  U.S.C.  552(a)  .ind  1  CFR  part  51  as  of 
January  10,  1994  (59  FR  64875,  December  10, 
1993).  Copies  may  be  obtained  from  Airbus 
Industrie,  1  Rond  Point  Maurice  Bellonte, 
31707  Blagnac  Cedex,  France.  Copies  may  be 
inspected  at  the  FAA,  Transport  Airplane 
Directorate.  1601  Lind  Avenue,  SW..  Renton, 
Washington:  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street.  NW..  suite 
700,  Washington.  DC. 

(e)  This  amendment  becomes  effective  on 
July  5,  1994. 

Issued  in  Renton,  Washington,  on  May  26, 
1994. 

Darrell  M.  Pederson, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Senice. 
[FR  Doc.  94-13372  Filed  6-2-94:  8:45  am) 
BILLING  CODE  4910-13-U 


RAILROAD  RETIREMENT  BOARD 

20  CFR  Part  200 

[RIN  322O-AB05] 

Availability  of  Information  to  the  Public 

agency:  Railroad  Retirement  Board. 
ACTION:  Final  rule. 
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SUMMARY:  The  Railroad  Retirement 
Board  (Board)  amends  its  regulations 
establishing  fees  to  be  assessed  in 
connection  with  the  search  for  records 
and  provision  of  documents  by  the 
Board.  The  regulations  provide  that  the 
fees  will  be  based  on  the  salaries  of  the 
Rmployees  who  ordinarily  perform  the 
searches. 

EFFECTIVE  DATE:  June  3,  1994. 

ADDRESSES:  Secretary  to  the  Board. 
Railroad  Retirement  Board,  844  Rush 
Street,  Chicago.  Illinois  60611. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  C  Litt.  Bureau  of  Law,  Railroad 
Retirement  Board,  844  Rush  Street, 
Chicago,  Illinois  60611.  (312)  751-4929. 
TDD  (312)  751-4701. 

SUPPLEMENTARY  INFORMATION:  Title  5 
U.S.C.  552(a)  requires  the  promulgation 
of  a  regulation  specifying  the  schedule 
of  fees  applicable  to  ^e  processing  of 
requests  for  information.  These  fees  are 
to  provide  for  the  recovery  of  the  direct 
costs  of  search,  duplication,  and  review. 
The  fees  previously  provided  for  in 
§  200.4(g)(1)  no  longer  reflect  the  actual 
costs  of  processing  requests  for 
information  and  do  not  include  fees  for 
specific  methods  of  transmittal  of 
documents.  The  Board  is  amending  its 
regulation  to  update  the  fees  by 
establishing  criteria  for  determining  fees 
so  that  the  fees  will  automatically 
change  with  changes  in  Federal  salaries. 
In  addition,  the  Board  is  increasing  the 
fees  found  in  section  20G.4'g)  and  is 
adding  a  new  paragraph  to  provide  a 
charge  for  transmittal  of  documents  by 
other  than  regular  post. 

On  January  14.  1994,  the  Board 
published  this  rule  as  a  proposed  rule 
(59  PR  2317).  inviting  comments  on  or 
before  February  14,  1994.  No  comments 
were  received.  The  final  rule  differs 
from  the  proposed  rule  in  that  we  have 
deleted  specific  salary  amounts  to  be 
assessed  for  search  and  review  and 
substituted  thprefor  language  that  will 
allow  these  fees  to  rise  with  salary  rate 
increases.  Also  the  maximum  computer 
search  charge  has  been  reduced  from 
that  in  the  proposed  rule  in  accordance 
with  more  current  information. 

The  Board,  with  the  concurrence  of 
the  Office  of  Management  and  Budget, 
has  determined  that  this  is  not  a 
significant  regulatory  action  for 
purposes  of  Executive  Order  12866. 
Therefore,  no  regulatory  impact  analysis 
is  required.  There  are  no  information 
collections  associated  witli  this  rule. 

List  of  Subiects  in  20  CFR  Part  200 

Railroad  employees.  Railroad 
retirement.  Railroad  unemployment 
insurance. 


For  the  reasons  set  out  in  the 
preamble,  title  20.  chapter  II.  part  200  of 
the  Code  of  Federal  Regulations  is 
'^mpnded  as  follows: 

PART  200— GENERAL 
ADMINISTRATION 

1.  The  authority  citation  for  part  200 
continues  to  read  as  follows: 

Authority:  45  U.S.C.  231f(bM5)  and  45 
U.S.C.  362,  §  200.4  also  issued  under  5  U.S.C 
552;  §  200.5  also  issued  under  5  U.S.C.  552; 
§  200.6  also  issued  under  5  U.S.C.  552b: 
§  200.7  also  issued  under  31  U.S.C.  3717. 

2.  Section  200.4  is  amended  by 
revising  paragraph  (g)(1)  to  read  as 
follows: 

§  200.4    Availability  of  information  to 
public. 


(g)  •  •  * 

(1)  Fee  schedule.  To  the  extent  that 
the  following  are  chargeable,  they  are 
chargeable  according  to  the  following 
schedule: 

(i)  The  charge  for  making  a  manual 
search  for  records  shall  be  the  salary 
rate,  including  benefits,  for  a  GS-7,  step 
5  Federal  employee; 

(ii)  The  charge  for  reviewing 
documents  to  determine  whether  any 
portion  of  any  located  document  is 
permitted  to  be  withheld  shall  be  the 
salary  rate,  including  benefits,  for  a  GS- 
13.  step  5  Federal  employee; 

(iii)  The  charge  for  making 
photocopies  of  any  size  document  shall 
be  $.10  per  copy  per  page: 

(iv)  The  charge  for  computer- 
generated  listings  or  labels  shall  include 
the  direct  cost  to  the  RRB  of  analysis 
and  programming,  where  required,  plus 
the  cost  of  computer  Operations  to 
produce  the  listing  or  labels.  The 
maximum  computer  search  charge  shall 
be  $2,250.00  per  hour  ($37.50  per 
minute).  Search  time  shall  not  include 
the  time  expended  in  analysis  or 
programming  where  these  operations 
are  required. 

(v)  There  shall  be  no  charge  for 
transmitting  documents  by  regular  post. 
The  charge  for  all  other  methods  of 
transmitting  documents  shall  be  the 
actual  cost  of  transmittal. 
*        •        •        *        » 

Dated:  May  27.  1994. 

By  Authority  of  the  Board. 

For  the  Bo.ird. 
Beatrice  Ezerski, 
Secretary  to  the  Board. 
[FR  Doc.  94-13522  Filed  6-2-94:  8:45  ami 

BILLING  CODE  790S-O1-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  73 

[Docket  No.  90C-0453] 

Listing  of  Color  Additives  Exempt 
From  Certification;  Synthetic  Iron 
Oxide;  Confirmation  of  Effective  Date 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Final  rule;  confirmation  of 
effective  date. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  confirming  the 
effective  date  of  April  7.  1994.  of  the 
final  rule  that  appeared  in  the  Federal 
Register  of  March  7.  1994  (59  FR 
10578).  that  amended  the  color  additive 
regulations  to  provide  for  the  safe  use  of 
synthetic  iron  oxide  in  human  food, 
specifically  sausage  casings. 

DATES:  Effective  date  confirmed:  April  7, 
1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Rosalie  M.  Angeles,  Center  for  Food 
Safety  and  Applied  Nutrition  (HFS- 
207).  Food  and  Drug  Administration. 
200  C  St.  SW..  Washington.  DC  20204- 
0001.202-418-3107. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  March  7.  1994  (59 
FR  10578),  FDA  amended  21  CFR 
73.200  of  the  color  additive  regulations 
to  provide  for  the  safe  use  of  synthetic 
iron  oxide  as  a  color  additive  in  human 
food,  specifically  sausage  casings. 

FDA  gave  interested  persons  until 
April  6.  1994,  to  file  objections  or 
requests  for  a  hearing.  The  agency 
received  no  objections  or  requests  for  a 
hearing  on  the  final  rule.  Therefore. 
FDA  has  concluded  that  the  final  rule 
published  in  the  Federal  Register  of 
March  7.  1994.  should  be  confirmed. 

List  of  Subjects  in  21  CFR  Part  73 

Color  additives.  Cosmetics,  Drugs, 
Medical  devices. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (sees.  201,  401, 
402, 403. 409. 501. 502, 505,  601.  602, 
701.  721  (21  U.S.C.  321.  341,  342.  343, 
348,  351,  352,  355,  361.  362.  371,  379e)) 
and  under  authority  delegated  to  the 
Commissioner  of  Food  and  Drugs  (21 
CFR  5.10),  and  redelegatod  to  the 
Direrior.  Center  for  Food  Safety  and 
Applied  Nutrition,  notice  is  given  that 
no  objections  or  requests  for  a  hearing 
were  filed  in  response  to  the  March  7, 
1994.  final  rule.  Accordingly,  the 
amendments  promulgated  thereby 
became  effective  April  7.  1994. 
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Dated:  May  25,  1994. 

Fred  R.  Sh^^, 

Director,  Center  for  Food  Safetjf  and  Applied 
Nutrition. 

|FR  Doc.  94-13587  Filed  6-2-f»;  8:45  am] 

BILUNG  CODE  4iaO-01-F 


21  CFR  Part  346 

[Docket  No.  SON-OOSO] 
RIN  0905-AA06 


Anorectal  Drug  Products 
Counter  Human  Use;  Final 


for 


AGENCY:  Food  and  Daig  Adininist 
HHS. 

ACTION:  Final  rule  wfh 
comments. 


Drug 


Over-the- 
Monograph 


ration, 
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for  over- 
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ipdates  the 
United 
)  name 

included 
rule  is  part 
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ive 
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to  the 
(HFA- 
inlstration. 


summary:  The  Food  and 
Administration  (FDA)  is 
rule  amending  the  monogra  jh 
the-counter  (OTC)  anorecta 
products.  This  amendment 
monograph  to  incorporate  a 
States  Pharmacopeia  (U.S.P 
change  for  an  active  ingredient 
in  the  monograph.  This  fina 
of  the  ongoing  review  of 
products  conducted  by  FDA . 
DATES:  This  final  rule  is 
January  1,  1995;  written  com 
August  17,  1994. 

ADDRESSES:  Written  comments 
Dockets  Management  Branc  i 
305),  Food  and  Drug  Admi 
rm.  1-23, 12420  Parklawn  C  r 
Rockville,  MD  20857. 

FOR  FURTHER  INFORMATION  oiNTACT: 
VVilham  E.  Gilbertson,  Centar  for  Drug 
Evaluation  and  Research  (HI  E>-810), 
Food  and  Drug  Administrati  an,  5600 
Fishers  Lane,  Rockville,  MD  20857, 
301-594-5000. 

SUPPLEMENTARY  INFORMATION :  In  the 
Federal  Register  of  August  2 ,  1990  (55 
FR  31776),  FDA  issued  a  fin,  il 
monograph  for  OTC  anorecti  1  drug 
products  (21  CFR  part  346).   ^hat 
monogrs:)h  included  "Hamamelis 
water.  The  National  Formuhry  XI'  "  as 
an  active  ingredient  in  §  346  18(b). 
"Hamamelis  water"  was  alsc  cited  in 
§§  346.50  (b)(2)(vi)  and  (d)(8  .  Because 
Hamamelis  water  had  last  b€  en 
included  in  an  official  comp  mdium  in 
The  National  Formulary  XI  ( let  1),  it 
was  named  in  this  manner  ii 
§  346.18(b). 

In  1993  (Refs.  2  and  3),  Hanamelis 
wafer  was  proposed  for  inch  sion  in 
U.S.P.  XXIII,  which  becomes  official  on 
January'  1, 1995.  The  proposed  official 
name  was  subsequently  char  ged  from 
"Hamamelis  water"  to  "Witc  i  Hazel" 
(Ref.  3).  To  be  consistent  wit  i  the 


change  in  compendial  status  and  to  give 
manufacturers  advance  notice  of  the 
need  for  revised  labeling,  the  agency  is 
changing  the  name  of  the  ingredient 
"Hamamelis  water"  to  "witch  hazel"  in 
the  final  monograph  for  OTC  anorectal 
drug  products.  These  changes  will  occur 
in  §  346.18Cb)  in  the  ingredient  listing 
and  in  §  346.50  in  the  introductory  text 
of  paragraphs  (b)(2)(vi)  and  (d)(8).  These 
changes  will  become  effective  on 
January  1,  1995. 

The  amendment  will  require  revised 
product  labeling  to  substitute  witch 
hazel  for  hamamelis  water.  This  labeling 
revision  represents  a  minor  clarifying 
change  that  does  not  change  the 
substance  of  the  labeling  requirements 
contained  in  the  final  regulations. 
Because  sections  502  (e)(1)  and  (e)(3)  of 
the  Federal  Food.  Drug,  and  Cosmetic 
Act  (21  U.S.C.  352  (e)(1)  and  (e)(3)) 
require  the  established  name  of  a  drug 
to  be  used,  any  "witch  hazel"  drug 
product  initially  introduced  or  initially 
delivered  for  introduction  into  interstate 
commerce  after  January  1, 1995,  will 
need  to  bear  the  new  established  name 
"witch  hazel." 

As  noted  previously,  these  changes 
make  the  final  monograph  for  OTC 
anorectal  drug  products  consistent  with 
a  change  being  implemented  in  the 
official  compendium  (U.S.P.).  Because 
the  name  change  follows  from  a  U.S.P. 
change,  the  Commissioner  has 
determined  that  notice  and  comment  are 
unnecessary  (5  U.S.C.  553(b);  21  CFR 
10.40(e)(1)).  Therefore,  pubUcation  of 
this  document  constitutes  final  action 
on  these  changes  under  the 
Administrative  Procedure  Act  (5  U.S.C. 
553).  This  final  rule  shall  become 
effective  on  January  1, 1995. 

FDA  has  examined  the  impacts  of  the 
final  rule  under  Executive  Order  12866 
and  the  Regulatory  Flexibility  Act  (Pub. 
L.  96-354).  Executive  Order  12866 
directs  agencies  to  assess  all  costs  and 
benefits  of  available  regulatory 
alternatives  and,  when  regulation  is 
necessary,  to  select  regulatory 
approaches  that  maximize  net  benefits 
(including  potential  economic, 
environmental,  public  health  and  safety, 
and  other  advantages;  distributive 
impacts;  and  equity).  The  agency 
believes  that  this  final  rule  is  consistent 
with  the  regulatory  philosophy  and 
principles  identified  in  the  Executive 
Order.  In  addition,  the  final  rule  is  not 
a  significant  regulatory  action  as  defined 
by  the  Executive  Order  and,  thus,  is  not 
subject  to  review  under  the  Executive 
Order. 

The  Regulatory  Flexibility  Act 
requires  agencies  to  analyze  regulatory 
options  that  would  minimize  any 
significant  impact  of  a  rule  on  small 


entities.  In  this  final  rule,  the  labeling 
change  could  be  implemented  by 
manufacturers  at  very  little  cost  at  the 
next  printing  of  labels.  There  are  only  a 
few  manufacturers  of  products 
containing  this  ingredient.  Accordingly, 
the  agency  certifies  that  the  final  rule  ' 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  Therefore,  under  the  Regulatory 
Flexibility  Act,  no  further  analysis  is 
required. 

The  agency  invites  public  comment 
regarding  any  economic  impact  that  this 
rulemaking  would  have  on  the  labeling 
of  OTC  drug  products.  Types  of  impact 
may  include,  but  are  not  limited  to, 
costs  associated  with  relabeling. 
Comments  regarding  the  impact  of  this 
final  rule  on  OTC  drug  products  should 
be  accompanied  by  appropriate 
documentation.  The  agency  will 
consider  any  comments  to  determine 
whether  the  regulation  should 
subsequently  be  modified. 

Interested  persons  may,  on  or  before 
August  17, 1994,  submit  to  the  Dockets 
Management  Branch  (address  above) 
written  comments  regarding  this 
proposal.  Written  comments  on  the 
agency's  economic  impact 
determination  may  be  submitted  on  or 
before  August  17,  1994.  Three  copies  of 
all  comments  are  to  be  submitted, 
except  that  individuals  may  submit  one 
copy.  Comments  are  to  be  identified 
with  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document  and  may  be  accompanied  by 
a  supporting  memorandum  or  brief. 
Received  comments  may  be  seen  in  the 
office  above  between  9  a.m.  and  4  p.m., 
Monday  through  Friday. 

The  agency  has  determined  under  21 
CFR  25.24(c)(6)  that  this  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

References 

(1)  "The  National  bormulary,"  llfh  ed., 
Mack  Publishing  Co..  Easton,  FA,  p.  158. 
1960. 
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States  Phannacopeial  Convention,  Inc., 
Rockville,  MD,  pp.  5266-5268.  May  and  June 
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List  of  Subjects  in  21  CFR  Part  346 

Labeling,  Over-the-counter  drugs. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
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of  Food  and  Drugs.  21  CFR  part  346  is 
amended  as  follows: 

PART  34e-ANORECTAL  DRUG 
PRODUCTS  FOR  OVER-THE- 
COUNTER  HUMAN  USE 

1.  The  authority  citation  for  21  CFR 
part  346  continues  to  read  as  follows: 

Authority:  Sees.  201.  501,  502.  503,  505, 
510,  701  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (21  U.S.C.  321,  351.  352,  353. 
355,  360,  371). 

2.  Section  346.18  Astringent  active 
ingredients  is  amended  by  revising 
paragraph  (b)  to  read  as  follows: 

§  346.1 8    Astringent  active  Ingredients. 

«         »        »        «        • 

(b)  Witch  hazel,  10  to  50  percent. 


•         • 


§346.50    [Amended] 

3.  Section  346.50  Labeling  of 
anorectal  drug  products  is  amended  in 
the  heading  of  paragraph  (b)(2)(vi)  by 
removing  the  words  "hamamelis  water"' 
and  adding  in  their  place  the  words 
"witch  hazel";  and  in  the  heading  of 
paragraph  (d)(8)  by  removing  the  words 
"hamamelis  water"  and  adding  in  their 
place  the  words  "witch  hazel". 

Dated:  May  16, 1994. 
Michael  R.  Taylor. 

Deputy  Commissioner  for  Policy. 

[PR  Doc.  94-13592  Filed  6-2-94;  8:45  ami 
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21  CFR  Part  347 

RIN  0905-AA06 

[Docket  No.  78N-021A] 

Skin  Protectant  Drug  Products  for 
Over-The-Counter  Human  Use; 
Astringent  Drug  Products;  Final 
Monograph 

agency:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Final  rule  with  opportunity  for 
comments. 

summary:  The  Food  and  Drug 
.'Administration  (FDA)  is  issuing  a  final 
rule  amending  the  monograph  for  over- 
the-counter  (OTC)  astringent  drug 
products.  This  amendment  updates  the 
monograph  to  incorporate  a  United 
States  Pharmacopeia  (U.S.P.)  name 
change  for  an  active  ingredient  included 
in  the  monograph.  This  final  rule  is  part 
of  the  ongoing  review  of  OTC  drug 
products  conducted  by  FDA. 
DATES:  This  final  rule  is  effective 
January  1,  1995;  written  comments  by 
August  17.  1994. 


ADDRESSES:  Written  comments  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
rm.  1-23. 12420  Parklawn  Dr., 
Rockville.  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  E.  Gilbertson,  Center  for  Drug 
Evaluation  and  Research  (HFD-810). 
Food  and  Drug  Administration.  5600 
Fishers  Lane.  Rockville.  MD  20857, 
301-594-5000. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  October  21,  1993  (58 
FR  54458).  FDA  issued  a  final 
monograph  for  OTC  astringent  skin 
protectant  drug  products  (21  CFR  part 
347.  subpart  A).  That  monograph 
included  "Hamamelis  water.  U.S.P."  as 
an  active  ingredient  in  §  347.10(c). 
"Hamamelis  water"  was  also  cited  in 
§§  347.50(b)(3)  and  (d)(3).  The 
designation  "U.S.P."  was  included  in 
§  347.10(c)  because  the  agency 
anticipated  that  a  final  compendial 
(U.S.P.)  monograph  would  be 
established  for  the  ingredient  prior  to 
the  effective  date  of  the  final  monograph 
for  OTC  astringent  skin  protectant  drug 
products  (58  FR  54458  at  54460). 
Hamamelis  water  had  last  been 
included  in  an  official  compendium  in 
The  National  Formulary  XI  (Ref.  1). 

In  1993  (Refs.  2  and  3).  Hamamelis 
water  was  proposed  for  inclusion  in 
U.S.P.  XXIII.  which  becomes  official  on 
January  1.  1995.  The  proposed  official 
name  was  subsequently  changed  from 
"Hamamelis  water"  to  "Witch  Hazel" 
(Ref.  3).  To  be  consistent  with  the 
change  in  compendial  status  and  to  give 
manufacturers  advance  notice  of  the 
need  for  revised  labeling,  the  agency  is 
changing  the  name  of  the  ingredient 
"Hamamelis  water"  to  "witch  hazel"  in 
the  final  monograph  for  OTC  astringent 
skin  protectant  drug  products.  These 
changes  will  occur  in  §  347.10(c)  in  the 
ingredient  listing  and  in  §347.50  in  the 
introductory  text  of  paragraphs  (b)(3), 
(c)(2),  and  (d)(3).  These  changes  will 
become  effective  on  January  1. 1995. 

The  amendment  will  require  revised 
product  labeling  to  substitute  witch 
hazel  for  hamamelis  water.  This  labeling 
revision  represents  a  minor  clarifying 
change  that  does  not  change  the 
substance  of  the  labeling  requirements 
contained  in  the  final  regulations. 
Because  sections  502(e)(1)  and  (e)(3)  of 
the  Federal  Food.  Drug,  and  Cosmetic 
Act  (21  U.S.C.  352(e)(1)  and  (e)(3))    f 
require  the  established  name  of  a  drug 
to  be  used,  any  witch  hazel  drug 
product  initially  introduced  or  initially 
delivered  for  introduction  into  interstate 
commerce  after  January  1. 1995,  will 
need  to  bear  the  new  established  name 
"witch  hazel." 


As  noted  previously,  these  changes 
make  the  final  monograph  for  OTC 
astringent  skin  protectant  drug  products 
consistent  with  a  change  being 
implemented  in  the  official 
compendium  (U.S.P.).  Because  the  name 
change  follows  fi-om  a  U.S.P.  change, 
the  Commissioner  has  determined  that 
notice  and  comment  are  unnecessary  (5 
U.S.C.  553(b);  21  CFR  10.40(e)(1)). 
Therefore,  publication  of  this  document 
constitutes  final  action  on  these  changes 
under  the  Administrative  Procedure  Act 
(5  U.S.C.  553).  This  final  rule  shall 
become  effective  on  January  1. 1995. 

FDA  has  examined  the  impacts  of  the 
final  rule  under  Executive  Order  12866 
and  the  Regulatory  Flexibility  Act  (Pub. 
L.  96-354).  Executive  Order  12866 
directs  agencies  to  assess  all  costs  and 
benefits  of  available  regulatory 
alternatives  and.  when  regulation  is 
necessary,  to  select  regulatory 
approaches  that  maximize  net  benefits 
(including  potential  economic, 
environmental,  public  health  and  safety, 
and  other  advantages;  distributive 
impacts;  and  equity).  The  agency 
believes  that  this  final  rule  is  consistent 
with  the  regulatory  philosophy  and 
principles  identified  in  the  Executive 
Order.  In  addition,  the  final  rule  is  not 
a  significant  regulatory  action  as  defined 
by  the  Executive  Order  and.  thus,  is  not 
subject  to  review  under  the  Executive 
Order. 

The  Regulatory  Flexibility  Act 
requires  agencies  to  analyze  regulatory 
options  that  wouid  minimize  any 
significant  impact  of  a  rule  on  small 
entities.  In  this  final  rule,  the  labeling 
change  could  be  implemented  by 
manufacturers  at  very  little  cost  at  the 
next  printing  of  labels.  There  are  only  a 
few  manufacturers  of  products 
containing  this  ingredient.  Accordingly, 
the  agency  certifies  that  the  final  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  Therefore,  under  the  Regulatory 
Flexibility  Act.  no  further  analysis  is 
required. 

The  agency  invites  public  comment 
regarding  any  economic  impact  that  this 
final  rule  would  have  on  the  labeling  of 
OTC  drug  products.  Types  of  impact 
may  include,  but  are  not  limited  to. 
costs  associated  with  relabeling. 
Comments  regarding  the  impact  of  this 
final  rule  on  OTC  drug  products  should 
be  accompanied  by  appropriate 
documentation.  The  agency  will 
consider  any  comments  to  determine 
whether  the  regulation  should 
subsequently  be  modified. 

Interested  persons  may,  on  or  before 
August  17,  1994.  submit  to  the  Dockets 
Management  Branch  (address  above) 
written  comments  regarding  this  final 


28766  Federal  Rej  ister  I  VoL  59.  No.  106  /  Friday.  June  3.  1994  /  Rules  and  Regulations 


rule.  Written  conunents  on  I  tie  agency's 
economic  impact  determinaUon  may  be 
submitted  on  or  before  August  17,  1994. 
Three  copies  of  all  comment  s  are  to  be 
submitted,  except  that  individuals  may 
submit  one  copy.  Comment:  are  to  be 
identified  with  the  docket  nimber 
found  in  brackets  in  the  hea^  ling  of  this 
docimient  and  may  be  accompanied  by 
a  supporting  memorandum  pr  brief. 
Received  comments  may  be  feeen  in  the 
office  above  between  9  a.m.  md  4  p.m., 
Monday  through  Friday. 

The  agency  has  determineti  under  21 
CFR  25.24(c)(6)  that  this  acti  an  is  of  a 
type  that  does  not  individua  ly  or 
cumulatively  have  a  signific  inl  effect  on 
the  human  environment.  Thi  srefore, 
neither  an  environmental  asj  essment 
nor  an  environmental  impac ;  statement 
is  required. 

References 

(1)  "The  NaUonal  Formulary,]  llth  ed.. 
Mack  Publishing  Co.,  Easton,  P.^  ,  p.  158, 
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(2)  "Pharmacopeial  Forum,"  ^  he  United 
States  Pharmacopeial  Convention,  Inc., 
Rockville,  MD,  pp.  5266-5268.  Kfay  and  June 
1993. 

(3)  "Pharmacopeial  Forum."  Tjhe  United 
States  Pharmacopeial  Conventio  i,  Ina, 
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List  of  Subjects  in  21  CFR  P^  347 
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Therefore,  under  the  Fedei  al  Food. 
Drug,  and  Cosmetic  Act  and  imder 


NADA  number 


007-076 
008-244 
010-886 
043-215 
092-150 


Pails 


amending 


806(b). 
,  and 
:e  of 


)(2) 


Accordingly,  the  agency  is 
the  regulations  in  21  CFR 
510.600(c)(1)  and  (c)(2).  520 
520.2045(b)(2).  520.2325a(c 
524.900(c)  to  reflect  the  chan 
sponsor. 

List  of  Subjects 

21  CFR  Part  510 

Administrative  practice  ani  1 
procedure.  Animal  drugs,  Lai  eling. 
Reporting  and  recordkeeping 
requirements. 

21  CFR  Parts  520  and  524 

Animal  drugs. 

Therefore,  under  the  Federi  il  Food, 
Drug,  and  Cosmetic  Act  and  i  nder 
authority  delegated  to  the  Coi  runissioner 
of  Food  and  Drugs  and  redele  jated  to 
the  Center  for  Veterinary  Meqicinc.  21 


authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  21  CFR  part  347  is 
amended  as  follows: 

PART  347— SKIN  PROTECTANT  DRUG 
PRODUCTS  FOR  OVER-THE- 
COUNTER  HUMAN  USE 

1.  The  authority  citation  for  21  CFR 
part  347  continues  to  read  as  follows: 

Authority:  Sees.  201.  501,  502,  503,  505. 
510.  701  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (21  U.S.C  321,  351,  352.  353. 
355.360,371). 

2.  Section  347.10  Astringent  active 
ingredients  is  amended  by  revising 
paragraph' (c)  to  read  as  follows: 

§  347.10    Astringent  active  Ingredients. 

•  »         •         »         ♦ 

(c)  Witch  hazel. 

•  •        •        *        • 

§  347.50    [Amended] 

3.  Section  347.50  Labeling  of 
astringent  drug  products  is  amended  in 
the  heading  of  paragraph  (b)(3)  by 
removing  the  words  "Hamamelis  water" 
and  adding  in  their  place  the  words 
"witch  hazel";  in  the  heading  of 
paragraph  (c)(2)  by  removing  the  words 
"hamamelis  water"  and  adding  in  their 
place  the  words  "witch  hazel";  and  in 
the  heading  of  paragraph  (d)(3)  by 
removing  the  words  "hamamelis  water" 
and  adding  in  their  place  the  words 
"witch  hazel". 


Dated:  May  16,1994. 
Michael  R.  Taylor, 

Deputy  Commissioner  for  Policy. 

(FR  Doc.  94-13589  Filed  6-2-94;  8:45  amj 

BILLING  CODE  4160-01-f 

21  CFR  Parts  510, 520.  and  524 

Animal  Drugs,  Feeds,  and  Related 
Products;  Change  of  Sponsor 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect  a 
change  of  sponsor  for  five  new  animal 
drug  applications  (NADA's)  from  Purina 
Mills.  Inc..  to  PM  Resources,  Inc. 
EFFECTIVE  DATE:  June  3.  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Benjamin  A.  Puyot.  Center  for 
Veterinary  Medicine  (HFV-130),  Food 
and  Drug  Administration,  7500  Standish 
PI..  Rockville.  MD  20855.  301-594- 
1646. 

SUPPLEMENTARY  INFORMATION:  Purina 
Mills.  Inc..  P.O.  Box  66812,  St.  Louis, 
MO  63166-6812,  has  informed  FDA  that 
it  has  transferred  ownership  of.  and  all 
rights  and  interests  in.  the  following 
approved  NADA's  to  PM  Resources, 
Inc.,  13001  St.  Charles  Rock  Rd., 
Bridgeton.  MO  63044: 


Ingredient 

Sulfaquinoxaline  Sodium 

Sulfaquinoxaline  Sodium 

Piperazine  Phosphate  Monohydrate 

Famphur  

Pyrantel  Tartrate _ 


Trade  name 


Sulfa-Nox  Liquid. 
Sulfa-Nox  Concentrate. 
Purina  Liquid  Wormer. 
Purina  Grub-Kill. 
Purina  Horse  &  Colt  Wormer. 


CFR  parts  510.  520.  and  524  are 
amended  as  follows: 

PART  510— NEW  ANIMAL  DRUGS 

1.  The  authority  citation  for  21  CFR 
part  510  continues  to  read  as  follows: 

Authority:  Sees.  201,  301,  501,  502.  503. 
512,  701,  721  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (21  U.S.C  321,  331,  351,  352, 
353,  360b,  371,  379e). 

2.  Section  510.600  is  amended  in  the 
table  in  paragraph  (c)(1)  by 
alphabetically  adding  a  new  entry  for 
"PM  Resources,  Inc.,"  and  in  the  table 
In  paragraph  (c)(2)  by  numerically 
adding  a  new  entry  for  "060594"  to  read 
as  follows: 


§  510.600    Names,  addresses,  and  drug 
lat>eler  codes  of  sponsors  of  approved 
applications. 

•        •        •        •        • 

(c)  •  •   * 
(D*  *  * 


Finn  name  and  address 


Drug 

lat>eler 

code 


PM  Resources.  Inc..13001  SL  060594 

Charies  Rock  Rd..  Bridgeton,  MO 
63044. 
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(2) 


Drug  latteler 
code 


Firm  name  arxj  address 


060594  PM  Resources.  Inc., 13001  St. 

Charles  Rock  Rd.,  Bridgeton, 
MO  63044 

PART  520— ORAL  DOSAGE  FORM 
NEW  ANIMAL  DRUGS 

3.  The  authority  citation  for  21  CFR 
[)art  520  continues  to  read  as  follows: 

Authority:  Sec.  512  of  the  Federal.  Food, 
nnig,  and  Cosmetic  .^cl  (21  U.S.C.  3f)0h). 

§520.1806    [Amended] 

4.  Section  520.1806  Piperazine 
monohydrochhride  liquid  is  amended 
in  paragraph  (b)  by  adding  "and 
060594"' after  "017135". 

§520.2045    [Amended] 

5.  Section  520.2045  Pyrantel  tartrate 
powder;  pyrantel  tartrate  pellets  is 
amended  in  paragraph  (b)(2)  by 
removing  "017800"  and  adding  in  its 
place  "060594". 

§520.23253    [Amended] 

B.  Section  520.2325a 
Sulfaquinoxaline  drinking  water  is 
amended  in  paragraph  (c)(2)  by 
removing  "017800"  and  adding  in  its 
place  "060594". 

PART  524— OPHTHALMIC  AND 
TOPICAL  DOSAGE  FORM  NEW 
ANIMAL  DRUGS 

7.  The  authority  citation  for  21  CFR 
part  524  continues  to  read  as  follows: 

Authority:  Sec.  512  of  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (21  U.S.C.  360b). 

§524.900    [Amended] 

8.  Section  524.900  Famplwr  is 
amended  in  paragraph  (c)  by  removing 
"017800"  and  adding  in  its  place 
"060594". 

Dated:  May  26,  1994. 
Robert  C  Livingston, 

Director.  Office  of  New  Animal  Drug 
Ei-alufgion.  Center  for  Veterinary-  Medicine. 
jFR  Doc.  94-13588  Filed  6-2-94;  8:45  am) 
BILUNO  COOE  4160-01-F 


AGENCY  FOR  INTERNATIONAL 
DEVELOPMENT 

22  CFR  Parts  220  and  222 

General  Provisions  and  Miscellaneous 
Provisions 

AGENCY:  Agency  for  International 
Development  (USAID). 
action:  Final  rule. 


SUMMARY:  This  rule  removes  parts  220 
and  222  ("Obey  regulations")  from  title 
22  of  the  CFR.  The  Obey  regulations 
continue  in  effect  and  are  filed,  together 
with  USAID's  other  personnel 
provisions,  in  the  agency's  internal 
directive  system,  as  Attachment  IB  of 
USAID  Handbook  26. 
EFFECTIVE  DATE:  June  3.  1994. 
FOR  FURTHER  INFORMATKDN  CONTACT: 
Jan  Miller  at  202-647-6380. 

PARTS  220  AND  222— {REMOVED] 

For  the  reasons  set  forth  above,  parts 
220  and  222  are  removed  from  title  22 
of  the  Code  of  Federal  Regulations. 

Authority:  22  U.S.C.  2381. 

Dated:  May  24. 1994. 
Frank  Almaguer, 
Deputy  Assistant  Administrator 
(FR  Doc.  94-13548  Filed  6-2-94;  8:45  am) 
BILLING  COOE  Sllft-OI-M 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  916 

Kansas  Permanent  Regulatory 
Program 

agency:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM). 
Interior. 

ACTION:  Final  nde. 

SUMMARY:  OSM  is  announcing  the 
approval,  with  two  exceptions,  of  a 
program  amendment  submitted  by 
Kani^as  as  a  modification  to  the  State's 
permanent  regulator}'  program 
(hereinafter  referred  to  as  the  Kansas 
program)  under  the  Surface  Mining 
Control  and  Reclamation  Act  of  1977 
(SMCRA).  The  amendment  pertains  to 
definitions,  administrative  hearing 
procedure,  civil  penalties,  use  of 
explosives,  standards  for  revegetation 
success,  postmining  land  use,  and 
inspection  and  enforcement. 

The  amendment  is  intended  to  revise 
the  State  program  to  be  consistent  with 
the  corresponding  Federal  standards,  to 
clarify  ambiguities,  and  to  improve 
operational  efficiency. 
EFFECTIVE  DATE:  June  3.  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  C.  VVolfrom,  Telephone:  (816) 
374-6405. 

SUPPLEMENTARY  INFORMATION: 

I.  Background  on  the  Kansas  Program 

On  Januar>'  21,  1981,  the  Secretary  of 
the  Interior  conditionally  approved  the 


Kansas  program.  General  background 
information  on  the  Kansas  program, 
including  the  Secretary's  findings,  the 
disposition  of  comments,  and  the 
conditions  of  approval  of  the  Kansas 
program  can  be  found  in  the  January  21, 
1981.  Federal  Register  (46  FR  5892). 
Subsequent  actions  concerning  Kansas's 
program  and  program  amendments  can 
be  found  at  30  CFR  S16.12.  916.15.  and 
916.16. 

II.  Submission  of  Amuidmcnt 


By  letter  dated  SeptemOer  14,  1993 
(Administrative  Record  No.  KS-567), 
Kansas  submitted  a  proposed 
amendment  to  its  program  pursuant  to 
SMCRA.  Kansas  submitted  the  proposed 
amendment  with  the  intent  of  satisfying, 
in  part,  required  program  amendments 
at  30  CFR  916.16  (a),  (b)  and  (c)  that 
were  placed  on  the  Kansas  program  on 
October  7. 1988  (53  FR  39467,  39470). 
September  13, 1991  (56  FR  46548),  and 
June  14. 1993  (58  FR  32847.  32855). 

OSM  published  a  notice  in  the 
September  27. 1993.  Federal  Register 
announcing  receipt  of  the  amendment 
and  inviting  public  comment  on  the 
adequacy  of  the  proposed  amendment 
(58  FR  50302).  The  public  comment 
period  ended  October  27.  1993.  The 
public  hearing  scheduled  for  October 
22,  1993,  was  not  held  because  no  one 
requested  an  opportunity  to  testify. 

During  its  review  of  the  amendment, 
OSM  identified  concerns  related  to  the 
Kansas  Administrative  Regulations 
(K.A.R.)  47-4-14a(c)(7).  regarding 
intcr\'ention,  K.A.R.  47-4-14a  (d)(10)(D) 
and  (d)(5)(B)(vi)  regarding  public 
hearings,  K.A.R.  47-5-5a  (a)  and  (b) 
regarding  civil  penalties,  K.A.R.  47-5- 
5a(b)(14)  regarding  the  definition  of' 
"violation,  failure  or  refusal,"  and 
K.A.R.  47-15-la(b)(21)  regarding 
inspection  and  enforcement, 
substitution  of  terms. 

OSM  notified  Kansas  of  these 
concerns  by  letter  dated  January  26, 
1994  (Administrative  Record  No.  KS- 
574).  Kansas  responded  in  a  letter  dated 
March  9,  1994  (Administrative  Record 
No.  KS-575),  by  submitting  further 
revisions  to  Articles  4,  5,  6,  9,  and  15 
of  the  Kansas  Administrative 
Regulations.  On  March  10,  1994 
(Administrative  Record  No.  KS-581), 
Kansas  requested  further  information 
from  OSM  regarding  its  proposed 
amendment.  Subsequently,  Kansas 
again,  in  a  letter  dated  March  10,  1994 
(.administrative  Record  No.  KS-576), 
revised  its  proposed  amendment.  OSM 
reopened  the  public  comment  period  on 
March  30,  1994  (59  FR  14811).  The 
public  comment  period  closed  on  April 
14.  1994. 


28770 


Fedfiral 


III.  Director's  Findings 

After  a  thorough  revidw,  pursuant  to 
SMCRA  and  the  Federa!  regulations  at 
30  CFR  732.15  and  732.  17.  the  Director 
finds,  with  two  excepticns,  that  the 
proposed  amendment  a;  submitted  by 
Kansas  on  September  14 ,  1993.  meets 
the  requirements  of  SMCfR.^  and  30  CFR 
chapter  VII. 

1.  Provisions  Not  Discu^ed 

Kansas  proposes  certa  n  revisions  to 
its  rules  that  involve  minor 
typographical  correction  s  and 
recodification.  The  Dire<  tor  finds  that 
these  proposed  revisions ,  unless 
specifically  discussed  he  low,  are  no  less 
effective  in  meeting  SMC  RA's 
requirements  than  the  Ft  deral 
regulations  and  is  appro'  ing  them. 

2.  Required  Program 

Kansas  submitted  pro 

in  response  to  required 

amendments  that  the 

the  Kansas  program,  cod 
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rather  than  why  his  i 
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in  the  f  vent  subsection 
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916.16(b)(8)];  K.A.R.  4 

providing  that  any  persor 

file  a  responsive  pleading  by 
required  time  may  be  dee  ned 
waived  his  right  to  a  hear  ng 
916.16(b)(10));  K.A.R.  47-11 
and  (d)(2)(F)  by  replacing 
"this  act"  with  the  phrase 
and  regulations,"  [30  CFR 
K.A.R.  47-5-5a  (a)  and  (b 
and  (b)(14)-(20)  by  replac 
identified  Federal  terms 
with  the  appropriate  State 
citations  and  by  providin 
address  where  an  individial 
petition  for  review  [30  CFP 
916. 16(b)(24)];  K.A.R.  47- 
replacing  Federal  terms 
with  the  appropriate 
citations  [30  CFR  916.1 
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47-5-5a{c)(7)(C)  by  imposing  a  30-day 
time  limit  within  which  the  Surface 
Mining  Section  must  remit  a  refund  [30 
CFR  916.16(c)(3)];  K.A.R.  47-6-7(h)(2) 
by  correcting  an  improper  reference 
from  K.A.R.  47-4-14a(d)(14)  to  K.A.R. 
47^-14a(d)(14)  [30  CFR  916.16(b)(30)); 
K.A.R.  47-9-1  (c)(17)  and  (d)(17)  by 
modifying  the  adoption  by  reference  of 
the  Federal  regulations  at  30  CFR  816.61 
by  deleting  from  its  acjoption  by 
reference  of  30  CFR  816-817.61(c)(l) 
everything  but  the  statement  "all 
blasting  operations  shall  be  conducted 
under  the  direction  of  a  certified 
blaster."  [30  CFR  916.16(c)(4)];  K.A.R. 
47-9-1  (c)(46)  and  (d)(44)  by  deleting 
paragraph  (d).  concerning  variances  for 
steep  slope  mining,  from  its  adoption  by 
reference  of  30  CFR  816-817.133  (30 
CFR  916.16(a)];  K.A.R.  47-15-la  by 
removing  the  incorrect  reference  to 
K.A.R.  47-15-5a  from  the  section 
heading  for  K.A.R.  47-15-la  [30  CFR 
916.16(c)(5)];  K.A.R.  47-15-la(b)  (6) 
and  (9)  by  providing  the  correct 
counterpart  State  citations  for  the  terms 
"43  CFR  Part  4"  and  "43  CFR  4.1281." 
[30  CFR  916.16(c)(7)l;  and  K.A.R.  47- 
47-15-la(b)(21)  by  requiring  that 
informal  public  hearings  be  conducted 
in  accordance  with  K.A.R.  47-4-1 4a  [30 
CFR  916.16(c)(6)]. 

Accordingly,  the  Director  is  removing 
the  required  program  amendments  as 
identified  above  from  the  Kansas 
program  and  as  codified  at  30  CFR 
916.16. 

3.  K.A.R.  47-2-75(e)(6l  Definitions 

Kansas  proposes  to  revise  K.A.R.  47- 
2-75(e)(6)  to  replace  the  reference  in  the 
Federal  regulations  at  30  CFR  846.5  to 
section  703  of  SMCRA  which  deals  with 
employee  protection,  with  a  reference  to 
Kansas  Statute  Annotated  (K.S.A.)  75- 
2973  which  also  deals  with  employee 
protection.  Kansas  is  submitting  this 
revision  in  response  to  a  required 
program  amendment  placed  on  the 
Kansas  program  at  30  CFR  916.16(c)(1). 

The  Director  finds  that  Kansas' 
proposed  amendment  does  not  render 
the  State  provision  at  K.A.R.  47-2- 
75(e)(6)  less  effective  in  meeting 
SMCRA 's  requirements  than  the  Federal 
provision  at  30  CFR  846.5  and  is 
approving  if.  Accordingly,  the  Director 
is  removing  the  required  program 
amendment  at  30  CFR  916.16(c)(1). 

4.  K.A.R.  47-4-14a(d)(6)(E)  (Hi)  and  (iv). 
Notice  of  Administrative  Hearings 

Kansas  proposes  to  revise  K.A.R.  47- 
4-14a(d)(6)(E)(iii)  and  add  K.A.R.  47-4- 
14a(d)(6)(E){iv)  so  that  the  rules  would 
read  as  follows: 

(E)  The  state  agency  shall  cause  notice  to 
be  given  to  any  other  person  entitled  to 


notice  under  any  other  provisions  of  law, 
who  has  not  been  given  notice  under  section 
{d)(6)(A),  as  follows: 

(iii)  Notice  under  this  subsection  may 
include  all  types  of  information  provided  in 
sections  (d)(6)  (A)  through  (D)  or  may  consist 
of  a  brief  statement  indicating  the  subject 
matter,  parties,  time,  place  where  the  hearing 
will  be  held,  locations  where  the  general 
public  may  meet  for  hearings  which  are 
conducted  electronically,  nature  of  the 
hearing,  manner  in  which  copies  of  the 
notice  to  the  parties  may  be  inspected  and 
copied,  and  the  name  and  telephone  number 
of  the  presiding  officer. 

(iv)  The  surface  mining  section  shall  also 
post  notice  of  the  hearing  at  their  office  and, 
where  practicable,  publish  it  in  a  newspaper 
of  general  circulation  in  the  area  of  the  mine 
at  least  seven  (7)  days  prior  to  the  hearing. 

Kansas  proposes  these  revisions  in 
response  to  a  required  program  amendment 
placed  on  the  Kansas  program  at  30  CFR 
916.16(b)(17)  that  instructed  Kansas  to 
remove  the  provisions  that  allowed  for  the 
holding  of  hearings  by  telephone  or  other 
electronic  means.  The  required  program 
amendment  resulted  from  a  finding 
published  in  a  Federal  Register  notice  dated 
September  13,  1991  (56  PR  46531,  46538). 
The  finding  concluded  that  the  proposal  to 
conduct  hearings  by  telephone  or  other 
electronic  means  conflicted  with  existing 
SMCRA  and  State  requirements  for  public 
hearings.  Id.  See  also  58  PR  32e50-32S51 
(June  14,  1993). 

The  proposed  revision  at  K  A.R.  47- 
4-14a(d)(6)(Er)(iii)  insures,  among  other 
things,  that  the  notice  of  an 
administrative  hearing  provided  to  non- 
parties will  notify  members  of  the 
general  public  where  they  may  go  to 
participate  in  an  electronically 
conducted  hearing.  Moreo\'er,  the 
proposed  language  at  K.A.R.  47-4- 
14a(d)(6)(E)(iv)  requires  the  Surface 
Mining  Section  to  post  such  notices  at 
its  office,  so  that  members  of  the  general 
public  have  access  to  one  central 
location  where  they  can  always  obtain 
information  about  upcoming  hearings. 

The  proposed  language  at  K.A.R.  47- 
4-14a(d)(6)(E)(iv)  also  provides  that, 
"where  practicable,"  the  Surface  Mining 
Section  will  publish  the  notice  in  a 
newspaper  or  general  circulation  in  the 
area  of  the  mine  at  least  seven'(7)  days 
prior  to  the  hearing.  As  a  general  rule 
this  proposed  7-day  publication  notice 
is  not  inconsistent  with  SMCR.^  or  the 
Federal  rules  because  SMCRA  does  not 
uniformly  require  regulatory  authorities 
to  publish  advance  notice  of  all 
hearings.  However,  there  are  instances 
where  SMCRA  and  other  provisions  of 
the  Kansas  program  specifically  require 
the  regulatory  authority  to  publish 
advance  notice  of  a  hearing.  Moreover, 
in  those  specific  instances,  the    * 
regulatory  authority  is  required  to 
publish  such  notice  more  than  seven 
days  in  advance  of  the  hearing  date.  See 
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section  513(b)  of  SMCRA;  30  CFR 
773.13(c)(2){ii).  See  also  K.A.R.  47-3- 
42(a)(43)  (incorporating  by  reference  30 
CFR  773.13). 

The  Director  is  approving  the 
proposed  rule  at  K.A.R.  47-4- 
14a(d){6)(E)(iv)  with  the  understanding 
that  it  is  a  general  rule  and  that  in  any 
particular  instance  where  a  more 
specific  rule  of  the  Kansas  program 
requires  publication  of  advance  notice 
of  an  administrative  hearing,  the  more 
specific  rule  must  take  precedence  over 
(his  proposed  general  rule. 

The  Director  finds  that  the  proposed 
ndes  at  K.A.R.  47-^-14a(d)(6)(E)  (iii) 
and  (vi)  are  not  inconsistent  with 
SMCRA  and  the  Federal  program  and  is 
approving  them.  Accordingly,  the 
Director  is  removing  the  required 
program  amendment  from  the  Kansas 
program  and  as  codified  at  30  CFR 
916.16(b)(17). 

5.  K.A.R.  47-&-2(dland(dl(3l.  Pennit 
Revisions 

Kansas  proposes  to  modify  K.A.R.  47- 
«i-2{d)  and  (d)(3)  by  adding  the  word 
"significant"  so  that  the  rules  would 
read: 

(d)  No  application  for  a  signficant  revision 
shall  bo  approved  unless  the  applicant' 
demonstrates  and  the  regulatory  authority 
finds  that: 

(1 )  the  reclamation  required  by  the  state  act 
and  the  regulatory  program  can  be 
accomplished; 

(2)  applicable  requirements  under  K.A.R. 
'l~-3-42(a)(43)  pertinent  to  the  revision  are 
met;  and 

(3)  the  application  for  a  significant  revision 
^.omplies  with  all  requirements  of  the  state 
act  and  the  regulatory  program. 

Prior  to  the  proposed  amendments, 
the  State  provisions  at  K.A.R.  47-6-2(d) 
and  (d)(3)  were  substantively  similar  to 
the  counterpart  Federal  regulation  at  30 
CFR  774.13(c). 

The  proposed  revisions  at  K.A.R.  47- 
b-2-(d)  and  (d)(3)  render  the  State 
provisions  less  effective  in  meeting 
SMCRA  "s  requirements  than  the  Federal 
regulation  at  30  CFR  774.13(c)  because, 
as  revised,  the  State  provisions  would 
apply  the  approval  criteria  of  K.A.R.  47- 
6-2(d)  only  to  significant  permit 
revisions.  In  contrast,  the  Federal 
regulations  require  that  such  approval 
criteria  apply  to  all  permit  revisions. 
Therefore,  the  Director  finds  Kansas' 
proposed  revisions  at  K.A.R.  47-6-2(d) 
and  (d)(3)  to  be  less  effective  in  meeting 
SMCR.^'s  requirements  than  the  Federal 
regulation  at  30  CFR  774.13(c)  and  is 
not  approving  it. 


6.  K.A.R.  47-9-l(c)(43)  Revegetation: 
Standards  for  Success.  Surface  Mining 
Activities,  and  K.A.R.  47-9-l(d)(39) 
Rei'egetation:  Standards  for  Success. 
Underground  Mining  Actixnties 

Kansas  proposes  to  add  a  subsection 
(3)  to  30  CFR  816/817. 116(A)  that  would 
read: 

(3)  Data  being  used  for  bond  release  will 
be  submitted  to  the  surface  mining  section 
annually.  This  includes  data  for  the  last 
augmented  seeding  which  will  start  the 
extended  liability  period.  The  following 
timetable  for  submissions  shall  be  followed: 
(i)  The  planting  reports  including  soil  tests 
shall  be  submitted  by  March  31  of  the  year 
following  the  year  in  which  they  were 
performed,  (ii)  The  production  and  ground 
cover  data  shall  be  submitted  within  30  days 
of  the  date  they  were  sampled.  Ground  cover 
must  include  species  identification.  Raw 
field  data  may  be  submitted  at  this  time  to 
fulfill  this  requirement.  The  tabulated  results 
will  then  be  submitted  by  March  31  of  the 
following  year,  (iii)  All  data  must  be  clearly 
identified  as  to  the  bond  release  management 
area  that  i!  represents. 

U'hi  le  the  Federal  regulations  do  not 
provide  similar  detailed  requirements 
regarding  submission  of  data  used  for 
bond  release,  as  the  above-quoted 
proposed  Kansas  provision,  in 
accordance  with  section  505(b)  of 
SMCRA  and  30  CFR  730.11(b),  the  State 
regulator)'  authority  has  the  discretion 
to  impose  land  use  and  environmental 
controls  and  regulations  on  surface  coal 
mining  and  reclamation  operations  that 
are  more  stringent  than  those  imposed 
under  SMCRA  and  the  Federal 
regulations.  Moreover,  the  State 
regulatory  authority  has  the  discretion 
to  impose  land  use  and  environmental 
controls  and  regulations  on  surface  coal 
mining  and  reclamation  operations  for 
which  no  Federal  counterpart  exists. 
Section  505(b)  of  SMCRA  and  30  CFR 
730.11  dictate  that  such  State  provisions 
shall  not  be  construed  to  be  inconsistent 
with  the  Federal  program. 

Therefore,  the  Director  is  approving 
Kansas'  proposed  revisions  at  K.A.R. 
47-9-l(c)(43)  and  47-9-l(d)(39). 

7.  K.A.R.  47-9-l(f)(2).  Special 
Permanent  Program  Performance 
Standards — Operations  on  Prime 
Farmlands 

Kansas  proposes  to  adopt  by  reference 
the  Federal  regulations  at  30  CFR 
823.11.  including  30  CFR  823.11(a)  that 
addresses  exemptions  to  prime  farmland 
performance  standards  and  which  was 
previously  deleted  from  the  Kansas 
program.  Kansas  expressed  its  desire  to 
readopt  30  CFR  823.11(a)  in  its  letter 
dated  March  10,  1994. 

The  Federal  provision  at  30  CFR 
823.1 1(a)  applies  to  surface  and 


underground  mines  alike  and  exempts 
from  compliance  with  the  sp)ecial  prime 
farmland  performance  standards  "[cjoal 
preparation  plants,  support  facilities, 
and  roads  *  •  *  that  are  actively  used 
over  extended  periods  of  time  •  •  • 
where  such  uses  affect  a  minimal 
amount  of  land."  On  October  1,  1984, 
the  United  States  District  Court  for  the 
District  of  Columbia  remanded  30  CFR 
823.11(a)  in  In  re:  Permanent  Surface 
Mining  Regulation  Litigation.  21  ERC 
1724.  15  ELR  20481  (D.D.C.  1984).  for 
two  reasons.  First,  the  Court  found  that 
OSM  had  failed  to  adequately  consider 
and  discuss  the  basic  differences 
between  underground  and  surface 
mining  operations  when  it  applied  the 
exemption  at  30  CFR  823.11(a)  to 
surface,  as  well  as  underground,  mines. 
Id..  21  ERC  at  1734-1735.  Second,  the 
Court  found  that  OSM  had  not  provided 
enough  guidance  regarding  the  scope  of 
the  exemption: 

The  Secretary  has  provided  no  indication 
of  what  he  considers  an  extended  jjeriod  of 
time  or  a  minimum  amount  of  land. 

Id.  21  ERC  at  1735. 

On  February  21. 1985,  in  response  to 
the  Court's  October  1.  1984,  decision. 
OSM  suspended  30  CFR  823.11(a) 
insofar  as  the  exemption  therein  relates 
to  facilities  used  in  surface,  as  opposed 
to  underground,  mining  (50  FR  7274, 
7277).  With  regard  to  facilities  used  in 
underground  mining.  OSM  stated  that 
the  exemption  at  30  CFR  823.11(a) 
remained  applicable,  but  that  OSM 
intended  to  propose  rules  to  clarify  the 
scope  of  the  exemption.  OSM  did 
propose  such  rules  on  March  25.  1987 
(52  FR  9644).  However,  after 
considering  conunents  regarding  the 
proposed  rules.  OSM  determined  that  it 
lacked  sufficient  data  to  support  the 
promulgation  of  a  specific  spatial 
limitation  on  the  exemption  (53  FR 
40828.  40835  (October  18.  1988)). 
Therefore.  OSM  postponed  rulemaking 
pending  further  study.  Id.  OSM  stated 
that  existing  30  CFR  823.11(a),  as 
modified  by  the  February  21.  1985. 
suspension  notice,  was  to  be  retained  in 
the  interim.  Id.  Between  the  time  OSM 
published  proposed  rules  and  later 
determined  that  final  rulemaking  had  to 
be  postponed  to  allow  further  study,  the 
Court  of  Appeals  for  the  District  of 
Columbia,  on  )anuar)'  29,  1988.  affirmed 
the  mling  of  the  District  Court 
concerning  the  remand  of  30  CFR 
823.11(a).  National  Wildlife  Federation 
V.  Model.  839  F.2d  694,  722-723  (D.C 
Cir.  1988). 

At  the  present  time  then,  30  CFK 
823.1 1(a)  is  suspended  insofar  as  it 
relatos  to  surface,  as  opposed  to 
underground,  mining.  Therefore. 
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Kansas'  proposal  to  ad<  ipt  30  CFR 
823.11(a).  as  applied  to  surface  mining, 
is  inconsistent  with  SMCRA,  as 
interpreted  by  court  decisions. 
Moreover,  with  regard  jo  underground 
mining,  the  Kansas  pro  josal  is 
inconsistent  with  SMC  LA,  as 
interpreted  by  court  decisions,  because 
it  fails  to  adequately  ex  jlain  what  is  an 
extended  period  of  tim<  or  a  minimal 
amount  of  land.  Accorc  ingly,  the 
Director  cannot  approvi  >  the  proposed 
adoption  of  30  CFR  823  11(a)  at  K.A.R. 
47-9-l(f}(2). 

IV.  Public  and  Agency  Comments 

Public  Comments 

For  a  complete  histori  of  the 
opportunity  provided  fc  r  public 
comment  on  the  propos  jd  amendment, 
please  refer  to  "Submisi  ion  of 
Amendment."  No  publi ;  comments 
were  received. 

Agency  Comments 

Pursuant  to  30  CFR 
comments  were  solicited 
Administrator  of  the  En 
Protection  Agency  (EPA 
other  Federal  agencies 
potential  interest  in  the 

By  letter  dated  April  t 
(Administrative  Record 
the  Soil  Conservation 
that  it  had  no  comment. 

By  letter  dated  April 
(Administrative  Record 
the  Fish  and  Wildlife 
that  it  had  no  comment 

Comments  were  also 
various  State  agencies 
to  comment. 
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.17(h)(ll){i), 
from  the 
ironmental 
,  and  various 
ith  an  actual  or 
(ansas  program. 
1994 
No.  KS-579), 

responded 


V  1 


S€  rvice : 


12.  1994 
"Jo.  KS-580). 
responded 


Se  -vice  i 


Environmental  Protectiop 
Concurrence 


po 


Pursuant  to  30  CFR  73 
concurrence  was  solicitep 
for  those  aspects  of  the  , 
amendment  that  relate  \a 
quality  standards  promu 
the  authority  of  the  Clear 
the  Clean  Air  Act. 

By  leilcr  dated  Novem 
(Admini.>lrative  Record 
the  EPA  regional  office  ir 
Kansas  responded  that  it 
any  comments  regarding 
revisions. 


State  Historic  Preservatio  n 
(SHPO)  and  Advisory  Coi  mcil 
Historic  Preservation  Cor  iments 


30  CFR  732.17(h)(4).. 
amendments  that  may  h 
historic  properties  be 

SHPO  and  ACHP  for  ( 

Comments  were  solicited 

offices.  No  comments 

from  either  SHPO  or  AClkp 


s  elicited  from 
byt  none  elected 


Agency  (EPA) 


.17(h)(ll)(ii), 
from  the  EPA 
posed 
air  or  water 
gated  under 
Water  Act  and 


^o 


«r2.  1993 
.  KS-571), 
Kansas  City, 
did  not  have 
he  proposed 


Officer 
on 

(ACHP) 

reduires  that  all 
'e  an  effect  on 
ded  to  the 


pro  n 
com  nent. 

from  these 
weie  received 


V.  Director's  Decision 

Based  on  the  above  findings,  the 
Director  is  approving  the  proposed 
amendment  submitted  by  Kansas  on 
September  14, 1993,  as  modified  on 
March  9,  and  March  10, 1994,  with  two 
exceptions. 

The  Director  is  not  approving 
proposed  rules  K.A.R.  47-6-2(d)  and 
(d)(3),  Permit  revisions,  as  discussed  in 
finding  No.  5  and  K.A.R.  47-9-l(fl(2), 
Special  permanent  program 
performance  standards — operations  on 
prime  farmlands — applicabihty,  as 
discussed  in  finding  No.  7. 

Except  as  noted  above,  the  Director  is 
approving  the  Kansas  regulations  with 
the  provision  that  they  be  fully 
promulgated  in  identical  form  to  the 
rules  submitted  to  and  reviewed  by 
OSM  and  the  public. 

The  Federal  regulations  at  30  CFR 
part  916  codifying  decisions  concerning 
the  Kansas  program  are  being  amended 
to  implement  this  decision.  This  final 
rule  is  being  made  effective  immediately 
to  expedite  the  State  program 
amendment  process  and  to  encourage 
States  to  bring  their  programs  into 
conformity  with  the  Federal  standards 
without  undue  delay.  Consistency  of 
State  and  Federal  standards  is  required 
by  SMCRA. 

VI.  Effect  of  Director's  Decision 

Section  503  of  SMCRA  provides  that 
a  State  may  not  exercise  jurisdiction 
under  SMCRA  unless  the  State  program 
is  approved  by  the  Secretary.  Similarly, 
30  CFR  732.17(a)  requires  that  any 
alteration  of  an  approved  State  program 
be  submitted  to  OSM  for  review  as  a 
program  amendment.  Thus,  any  changes 
to  the  State  program  are  not  enforceable 
until  approved  by  OSM.  The  Federal 
regulations  at  732.17(g)  prohibit  any 
unilateral  changes  to  approved  State 
programs.  In  the  oversight  of  the  Kansas 
program,  the  Director  will  recognize 
only  the  statutes,  regulations,  and  other 
materials  approved  by  OSM,  together 
with  any  consistent  implementing 
policies,  directives,  and  other  materials, 
and  will  require  the  enforcement  bv 
Kansas  of  only  such  provisions. 

VII.  Procedural  Determinations 

Compliance  With  Executive  Order 
12778 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  2  of  Executive  Order  12778 
(Civil  Justice  Reform)  and  has 
determined  that  this  rule  meets  the 
applicable  standards  of  subsections  (a) 
and  (b)  of  that  section.  However,  these 
standards  are  not  applicable  to  the 
actual  language  of  State  regulatory 


programs  and  program  amendments 
since  each  such  program  is  drafted  and 
promulgated  by  a  specific  State,  not  by 
OSM.  Under  sections  503  and  505  of 
SMCRA  (30  U.S.C.  1253  and  12550)  and 
the  Federal  regulations  at  30  CFR 
730.11.  732.15,  and  732.17(h)(10), 
decisions  on  proposed  State  regulatory 
programs  and  program  amendments 
submitted  by  the  States  must  be  based 
solely  on  a  determination  of  whether  the 
submittal  is  consistent  with  SMCRA  and 
its  implementing  Federal  regulations 
and  whether  the  other  requirements  of 
30  CFR  parts  730,  731,  and  732  have 
been  met. 

Compliance  With  Executive  Order 
J  2866 

This  final  rule  is  exempted  from 
review  by  the  Office  of  Management  and 
Budget  under  Executive  Order  12866 
(Regulatory  Planning  and  Review). 

Compliance  With  the  National 
Environmental  Policy  Act 

No  environmental  impact  statement  is 
required  for  this  rule  since  section 
702(d)  of  SMCRA  (30  U.S.C.  1292(d)) 
provides  that  agency  decisions  on 
proposed  State  regulatory  program 
provisions  do  not  constitute  major 
Federal  actions  within  the  meaning  of 
section  102(2)(C)  of  the  National 
Environmental  Pohcy  Act  of  1969  (42 
U.S.C.  4332(2)(C)). 

Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirement.s  that 
require  approval  by  the  Office  of 
Management  and  Budget  under  the 
Paperwork  Reduction  Act,  44  U.S.C. 
3507  et  seq. 

Compliance  With  the  Regulatory 
Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  et  seq.).  The  State  submittal 
which  is  the  subject  of  this  rule  is  based 
upon  counterpart  Federal  regulations  for 
which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  number  of  small  entities. 
Hence,  this  rule  will  ensure  that  existing 
requirements  previously  promulgated 
by  OSM  will  be  implemented  by  the 
State.  In  making  the  determination  as  to 
whether  this  rule  would  have  a 
significant  economic  impact,  the 
Department  relied  upon  the  data  and 
assumptions  for  the  counterpart  Federal 
regulations. 


List  of  Subjects  in  30  CFR  Part  916 

Intergovernmental  relations.  Surface 
mining.  Underground  mining. 

Dated:  May  27, 1994. 

Russell  F.  Price, 

Acting  Assistant  Director,  Western  Support 
Center. 

For  the  reasons  set  out  in  the 
preamble.  Title  30,  Chapter  VII. 
subchapter  T,  of  the  Code  of  Federal 
Regulations  is  amended  as  set  forth 
below: 

PART916-KANSAS 

1.  The  authority  citation  for  part  916 
continues  to  read  as  follows: 

Authority:  30  U.S.C.  1201  etseq. 

2.  Section  916.15  is  amended  by 
adding  paragraph  (o)  as  follows: 

§916.15    Approval  ol  regulatory  program 
amendments. 


(o)  With  the  exceptions  of  K.A.R.  47- 
6-2  (d)  and  (d)(3).  Permit  revisions  and 
K.A.R.  47-9-l(f)(2).  Special  permanent 
program  performance  standards — 
operations  on  prime  farmlands — 
applicability,  the  following  revisions  to 
the  Kansas  Administrative  Regulations 
(K.A.R.)  submitted  to  OSM  on 
September  14,  1993,  are  approved 
effective  June  3,  1994:  K.A.R.  47-2- 
75(e)(6),  State  employee  protection; 
K.A.R.  47-4-14a(c)(7),  Intervention; 
K.A.R.  47-4-1 4a(c)(ll),  Waiver  of 
hearing;  K.A.R.  47-4-14o  (b).  (d),  and 
(d)(2)(F),  Definitions,  formal  hearings; 
K.A.R.  47-4-14a(d)(6)(E)  (iii)  and  (iv). 
Public  hearings;  K.A.R.  47-5-5a(a)(10), 
Individual  civil  penahies;  K.A.R.  47-5- 
5a(b),  (14).  (15).  (16).  (19).  and  (20), 
Civil  penahies — substitution  of  terms; 
K.A.R.  47-5-5a(c){7)(C),  IniUal  order  of 
the  presiding  officer;  K.A.R.  47-6- 
7(h)(2).  Appeals;  K.A.R.  47-9-1  (c)(17) 
and  (d)(17),  Blasting;  K.A.R.  47-^1 
(c)(43)  and  (d)(39),  Revegetation: 
standards  for  success;  K.A.R.  47-9-1 
(c)(46)  and  (d)(44),  Steep  slope  mining; 
K.A.R.  47-15-la.  Inspection  and 
enforcement,  general  citation;  and    • 
K.A.R.  47-15-la(b)  (6).  (9).  and  (21). 
Inspection  and  enforcement — 
substitution  of  terms. 

3.  Section  916.16  is  amended  by 
removing  the  text  and  revising  the 
heading  to  read  as  follows: 

§916.16    Required  regulatory  program 
amendments.  [Reserved] 

[FR  Doc.  94-13503  Filed  6-2-94:  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 
Fiscal  Service 

[Department  of  the  Treasury  Circular,  Public 
Debt  Series  No.  1-93] 

31  CFR  Part  356 

Sale  and  Issue  of  Marketable  Book- 
Entry  Treasury  Bills.  Notes  and  Bonds 

AGENCY:  Bureau  of  the  Public  Debt. 
Fiscal  Service,  Department  of  the 
Treasury. 

action:  Final  rule. 

SUMMARY:  The  Department  of  the 
Treasury  ("Department")  is  issuing  in 
final  form  an  amendment  to  31  CFR  part 
356,  published  as  a  final  rule  on  January 
5.  1993  (58  FR  412).  31  CFR  part  356, 
also  referred  to  as  the  uniform  offering 
circular,  sets  out  terms  and  conditions 
for  the  sale  and  issue  by  the  Department 
to  the  public  of  marketable  book-entry 
Treasury  bills,  notes  and  bonds.  The 
amendment  contained  herein  allows  for 
Treasury  securities  awarded  to  a 
submitter  that  is  a  member  of  a  clearing 
corporation  to  be  delivered  to  an 
account  of  the  clearing  corporation  at  a 
depository  institution,  provided  the 
securities  are  for  the  submitter's  owti 
account  and  certain  agreements  have 
been  executed  by  the  parties  and  filed 
with  the  appropriate  Federal  Reserve 
Bank.  Specifically,  this  change  will 
enable  a  clearing  corporation  to  net 
securities  awarded  at  an  auction  to 
submitters  that  are  its  members  with  the 
when-issued  and  secondary  market 
trades  of  such  members  in  the  same 
securities. 

EFFECTIVE  DATE:  June  3, 1994. 
FOR  FURTHER  INFORMATION  CONTACT:  Don 
Hammond,  Acting  Director,  Government 
Securities  Regulations  Staff,  Bureau  of 
the  Public  Debt  (202)  219-3632,  or 
Margaret  Marquette,  Attorney-Adviser, 
Office  of  the  Chief  Counsel,  Bureau  of 
the  Public  Debt  (202)  219-3320.  (TDD 
for  hearing  impaired:  (202)  219-9274.) 

SUPPLEMENTARY  INFORMATION: 

I.  Background  and  Analysis 

Clearing  corporations  play  an 
increasingly  important  role  in  the 
clearance  and  settlement  of  securities 
transactions.  To  date,  clearing 
corporation  involvement  in  the 
clearance  and  settlement  of  Treasury 
securities  has  been  limited  to  the 
secondary  market.  The  Department 
believes  that  including  Treasury  auction 
purchases  in  a  multilateral  netting 
system  operated  by  a  clearing  agency 
registered  with  the  Securities  and 
Exchange  Commission  ("SEC")  can  be 


beneficial  to  the  efficiency  of  the 
government  securities  market.  For 
example,  with  respect  to  the  book-entry 
system  for  Treasury  securities,  it  can 
reduce  the  number  of  securities 
transfers.  In  addition,  it  can  enable  the 
clearing  agency  to  improve  its  risk 
management  by  providing  a  more 
complete  picture  of  its  members' 
positions. 

This  amendment  to  the  uniform 
offering  circular  specifies  the  conditions 
under  which  Federal  Reserve  Banks 
may  deliver  to  an  account  of  a  clearing 
corporation  at  a  depository  institution 
securities  awarded  at  auction  to 
submitters  that  are  members  of  the 
clearing  corporation.  The  amendment 
permits  only  securities  awarded  to  a 
submitter  for  its  own  account  to  be 
delivered  through  a  clearing 
corporation.  To  qualify  as  a  clearing 
corporation  for  purposes  of  this  rule,  an 
entity  must  be  registered  with  the  SEC 
as  a  clearing  agency. 

Currently,  the  only  SEC-registered 
clearing  agency  that  nets  trades  in 
Treasury  securities  is  the  Government 
Securities  Clearing  Corporation 
("GSCC").  GSCC  has  proposed  to  net 
GSCC  netting  member  auction  awards  of 
Treasury  securities  against  their  when- 
issued  and  secondary  market  trades  in 
the  same  securities.  On  March  10. 1994, 
the  SEC  published  the  GSCC's  proposed 
rule  amendments  necessary  to 
implement  the  netting  of  the  proprietary 
auction  awards  of  its  members  (59  FR 
11345).  The  SEC  comment  period  ended 
on  March  31.  1994. 

This  rule  amends  §§  356.2.  356.11, 
356.16,  and  356.24  of  the  uniform 
offering  circular. 

Specifically,  in  §  356.2,  the  definition 
of  the  term  "autocharge  agreement"  has 
been  expanded  to  allow  for  an 
autocharge  between  a  clearing 
corporation  and  a  depository  institution. 
In  addition,  the  term  "clearing 
corporation"  is  defined  as  a  clearing 
agency,  as  defined  by  §  3  of  the 
Securities  Exchange  Act  of  1934,  that  is 
registered  with  the  SEC. 

The  term  "delivery  and  payment 
agreement"  has  also  been  added  to  the 
definitions  in  §  356.2.  This  term  refers 
to  ah  agreement  between  a  submitter 
and  a  clearing  corporation  authorizing  a 
Fed^al  Reserve  Bank  to  deliver 
securities  awarded  to  a  submitter  to,  and 
accept  payment  from,  a  depository 
institution  for  the  clearing  corporation. 
This  new  agreement  is  needed  to 
authorize  the  delivery  of  securities  to  a 
clearing  corporation's  account  rather 
than  to  the  submitter's  account.  Any 
existing  autocharge  agreements  between 
a  submitter  and  a  depository  institution 
will  continue  to  govern  delivery  and 


28774  Federal  Begister  /  Vol.  59.  No.  106  /  Friday.  June  3.  1994  /  Rules  and  Regulations 


Federal  Register  /  Vol.  59.  No.  106  /  Friday.  June  3,  1994  /  Rules  nnd  Regulations  28775 


payment  for  submitters  not  taking 
delivery  through  a  clearing  corporation. 
In  addition,  any  existing  e  utocharge 
agreements  will  continue  to  govern  the 
delivery  of  and  payment  f  sr  securities 
awarded  to  customers. 

New  paragraph  356.110  <){2)  makes 
clear  that  for  competitive  )ids  submitted 
in  paper  form,  a  submittei  that  is  a 
clearing  corporation  mem  )er  and  is 
submitting  bids  for  its  owi  i  account  and 
for  customers  must  submi  a  separate 
tender  for  each  specific  delivery 
instruction.  This  requirement  also 
applies  to  any  other  subm:  tter 
instructing  delivery  of  aw<  rded 
securities  to  more  than  oni  s  account. 

New  paragraph  356.16(1  )(2}(iii)  has 
been  added  to  clarify  that,  if  awarded 
securities  are  to  be  deliver  id  to  an 
account  of  a  clearing  corpc  ration  at  a 
depository  institution,  a  ddivery  and 
payment  agreement  must  I  e 
acknowledged  by,  and  on  I  ile  with,  the 
appropriate  Federal  Resen  e  Bank  prior 
to  the  submission  of  a  tenc  er  for  the 
securities.  By  entering  into  such  an 
agreement,  the  submitter  ai  it^iorizes  the 
Federal  Reserve  Bank  to  pr  jvide  to  the 
clearing  corporation  notice  of  the 
submitter's  auction  awards  Further,  a 
clearing  corporation  enterii  ig  into 
delivery  and  payment  agrei  ments  with 
submitters  must  have  an  aotnowledged 
autocharge  agreement  on  file  at  the 
Federal  Reserve  Bank  maintaining  the 
accounts  of  the  clearing  coiporation's 
agent  banks.  By  entering  into  an 
autocharge  agreement,  the  <  learing 
corporation  authorizes  the  i  'ederal 
Reserve  Bank  to  provide  th(  i  depository 
institution  whose  funds  account  will  be 
charged  on  issuance  notice  of  certain 
payment  related  infonnatio  i  for 
seciuities  to  be  delivered. 

Finally,  paragraph  356.24  (a)  has  been 
expanded  to  provide  that,  il  securities 
are  to  be  delivered  to  an  ace  ount  of  a 
clearing  corporation  at  a  de  >ository 
institution,  notice  of  awards  will  be 
provided  to  the  clearing  corporation. 
Also,  paragraph  356.24(c)  his  been 
modified  to  correspond  to  tie  expanded 
definition  of  autocharge  agr  sement. 

n.  Special  Analysis 

This  final  rule  does  not  m  jet  the 
criteria  for  a  "significant  reg  ulatory 
action"  pursuant  to  Executii  e  Order 
12866. 

Because  this  rule  relates  to  public 
contracts  and  procedures  foi  United 
States  seciuities,  the  notice,  public 
comment,  and  delayed  effec  ive  date 
provisions  of  the  Administr;  tive 
Procedure  Act  are  inapplica  »le, 
pursuant  to  5  U.S.C  553(a)(:  ). 

In  addition,  because  this  r  jle  is  in  the 
public  interest,  expedites  thi  handling 


and  processing  of  government 
securities,  offers  a  new  option  for 
delivery  and  payment  of  securities,  and 
does  not  adversely  affect  holders  of 
government  securities,  the  Department 
has  determined  not  to  publish  the  rule 
for  pubhc  comment  and  to  make  the 
rule  effective  immediately  upon 
publication. 

As  no  notice  of  proposed  rulemaking 
is  required,  the  provisions  of  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601, 
et  seq]  do  not  apply. 

List  of  Subjects  in  31  CFR  Part  356 

Bonds,  Federal  Reserve  System, 
Government  securities,  Securities. 

For  the  reasons  set  forth  in  the 
preamble.  31  CFR  Chapter  II,  subchapter 
B,  part  356,  is  hereby  amended  as 
follows: 

PART  356— SALE  AND  ISSUE  OF 
MARKETABLE  BOOK-ENTRY 
TREASURY  BILLS,  NOTES,  AND 
BONDS  (DEPARTMENT  OF  THE 
TREASURY  CIRCULAR,  PUBLIC  DEBT 
SERIES  NO.  1-83) 

1.  The  authority  citation  for  part  356 
continues  to  read  as  follows: 

Authority:  5  U.S.C  301;  31  U.S.C  3102.  et 
seq. 

2.  The  heading  for  part  356  is  revised 
as  set  forth  above. 

3.  Section  356.2  is  amended  by 
revising  the  definition  of  "Autocharge 
agreement"  and  adding  in  alphabetical 
order  the  definitions  of  "Clearing 
corporation"  and  "Delivery  and 
payment  agreement"  to  read  as  follows: 

§356.2    Definitions. 

»         •        *         »         * 

Autocharge  agreement  means  a 
written  agreement  between  a  submitter 
and  a  depository  institution  or  between 
a  clearing  corporation  and  a  depository 
institution,  acknowledged  by  a  Federal 
Reserve  Bank,  which  authorizes  a 
Federal  Reserve  Bank  to  deliver 
securities  awarded  at  auction  to  the 
book-entry  account  of  the  depository 
institution  or,  when  authorized,  to  a 
TREASURY  DIRECT  account,  and  to 
charge  a  funds  accoimt  of  the  depository 
institution  for  the  settlement  amount  of 
the  securities.  (See  exhibit  B  for  a 
sample  autocharge  agreement  between  a 
submitter  and  a  depository  institution.) 


Clearing  corporation  means  a  clearing 
agency  as  defined  in  Section  3  of  the 
Securities  Exchange  Act  of  1934  (15 
U.S.C.  78c(a)(23))  that  is  registered  with 
the  Securities  and  Exchange 
Commission  pursuant  to  Section  17A  of 


the  Securities  Exchange  Act  of  1934  and 
the  rules  thereunder. 

•  »        •        *        • 

Delivery  and  payment  agreement 
means  a  written  agreement  between  a 
clearing  corporation  and  a  submitter, 
acknowledged  by  a  Federal  Reserve 
Bank,  authorizing  the  Federal  Reser\'e 
Bank,  with  respect  to  securities  awarded 
to  the  submitter  for  its  own  account,  to 
deliver  such  securities  to,  and  accept 
payment  from,  a  depository  institution 
acting  on  behalf  of  the  clearing 
corporation  pursuant  to  an 
acknowledged  autocharge  agreement. 

•  •        *        *        » 

4.  Section  356.11  is  amended  by 
redesignating  paragraphs  {b)(2)  and 
(b)(3)  as  (b)(3)  and  (b)(4)  and  adding  a 
new  paragraph  (b)(2)  to  read  as  follows: 

§  356.1 1    SubmissJon  of  bids. 

•  •        *        •        » 

(b)  •  •  • 

(2)  For  competitive  bids,  if  securities 
are  to  be  deUvered  to  more  than  one 
account,  a  separate  paper  tender  must 
be  submitted  for  each  delivery 
instruction  specified. 
»        *        •        •        * 

5.  Section  356.16  is  amended  by 
revising  paragraph  (b)(2)(ii)  and  adding 
a  new  paragraph  (b)(2)(iii)  to  read  as 
follows: 

§356.16    Responsibility  for  payment 

•  •        1^        •        * 

(b)*«* 

(2)  •  •  * 

(ii)  A  submitter  that  chooses  not  to 
pay  by  charge  to  its  funds  account  or  a 
submitter  that  does  not  have  a  funds 
accoimt  must,  prior  to  the  submission  of 
a  tender,  have  an  acknowledged 
autocharge  agreement  on  file  at  the 
Federal  Reserve  Bank  to  which  the 
tender  is  submitted.  By  submitting  a 
tender  for  securities  to  be  paid  for  imder 
such  autocharge  agreement,  the 
submitter  authorizes  the  Federal 
Reserve  Bank  to  provide,  to  the 
depository  institution  whose  funds 
account  will  be  charged  under  the 
agreement,  notice  of  the  total  par 
amount  of,  and  price  to  be  charged  for, 
seciuities  awarded  as  a  result  of  the 
submitter's  tender. 

(iii)  In  addition,  a  submitter  that  is  a 
member  of  a  clearing  corporation  may 
instruct  that  delivery  and  payment  be 
made  through  the  clearing  corporation 
for  securities  awarded  to  the  submitter 
for  its  own  account,  provided  that  the 
following  requirements  are  met: 

(A)  The  submitter  must,  prior  to  the 
submission  of  a  tender  for  such 
securities,  have  a  delivery  and  payment 
agreement  with  the  clearing  corporation 


acknowledged  by,  and  on  file.at,  the 
Federal  Reserve  Bank  to  whi»:h  the 
tender  is  submitted.  By  entering  into 
such  an  agreement,  the  submitter 
authorizes  the  Federal  Reserve  Bank  to 
provide  to  the  clearing  corporation 
notice  of  the  par  amounts  of,  prices  to 
be  charged  for,  and  total  payment 
amounts  for,  securities  awarded  to  the 
submitter  for  its  own  account. 

(B)  An  autocharge  agreement  between 
the  clearing  corporation  and  the 
depository  institution  must,  prior  to  the 
submission  of  a  tender  for  such 
securities,  be  acknowledged  by,  and  on 
file  at,  the  Federal  Reserve  Bank 
servicing  the  depository  institution.  By 
entering  into  such  an  agreement,  the 
clearing  corporation  authorizes  the 
Federal  Reserve  Bank  to  which  the 
tender  is  submitted  to  provide,  to  the 
depository  institution  whose  funds 
account  will  be  charged  under  the 
agreement,  notice  of  the  total  aggregate 
par  amount  of,  prices  to  be  charged  for, 
and  total  payment  amounts  for, 
securities  to  be  delivered  to  the  clearing 
corporation's  designated  account  at  the 
depository  institution. 
•        •        •        *        * 

6.  Section  356.24  is  amended  by 
revising  paragraphs  (a)  and  (c)  to  read  as 
follows: 

§  356.24    Notice  of  awards;  confirmations. 

(a)  Notice  of  awards — (1)  Notice  to 
submitters.  Notice  of  awards  will  be 
provided  by  a  Federal  Reserve  Bank  or 
the  Department  to  submitters  of 
successful  competitive  bids.  Submitters 
of  noncompetitive  bids  will  be  notified 
only  when  tlje  price  to  be  paid  by 
noncompetitive  bidders  is  over  par  or  if 
noncompetitive  bids  are  not  accepted  in 
full. 

(2)  Notice  to  clearing  corporation.  If 
awarded  sei  iiritins  are  to  bfe  delivered 
pursuant  to  a  delivery  and  payment 
agreenuTit.  notice  of  the  awards  also 
will  be  provided  by  a  Federal  Reserve 
Bank  or  th?  Department  to  the  clearing 
corporation  that  is  a  party  to  such 
agreement. 
***** 

(c)  Confirmation  of  award  and 
settlement  amount  to  a  depositors- 
iiislitution  having  an  autocharge 
c  '-ppfp.ent  with  a  submitter  or  a  clearing 
I ...  I'oration.  Not  later  than  the  day  after 
eaih  auction,  the  appropriate  Federal 
Rpsi:ae  Bank  will  notify  each 
-..  pository  institution  that  has  entered 
i;ito  an  autocharge  agreement  with 
fiither  a  submitter  or  a  clearing 
corporation  as  to  the  amount  to  be 
( harc!ed  to  the  institution's  funds 


account  at  the  Federal  Reserve  Bank  on 
the  issue  date. 

*  '     •        *        •        • 

7.  The  title  to  Exhibit  B  to  Part  356  is 
revised  to.read  as  follows: 

Exhibit  B  to  Part  356.  Sample 
Autocharge  Agreement  To  Deliver  and 
Charge  for  Securities  Awarded  in 
Department  of  the  Treasury  Auctions 
(Submitter  and  Depository  Institution). 

•  *        •        •        • 

Dated:  May  11.1094. 
Gerald  Murphy, 
Fiscal  Assistant  Secretary. 
(PR  Doc.  94-13621  Filed  6-1-94;  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  100 
(CGD  09-94-006] 

Special  Local  Regulation;  Thomas 
Graves  Memorial  Fireworks  Display, 
Lake  Ontario,  Port  Bay,  NY 

AGENCY:  Coast  Guard,  DOT. 
ACTION:  Temporary  final  rule. 


O 


SUMMARY:  A  Special  local  regulation  is 
being  adopted  for  the  Thomas  Graves 
Memorial  Fireworks  Display.  This  event 
will  be  held  on  Lake  Ontario,  Port  Bay, 
NY  on  July  3,  1994  with  a  rain  date  of 
July  9,  1994.  This  regulation  will  restrict 
general  navigation  on  Lake  Ontario,  Port 
Bay,  NY.  Due  to  the  large  number  of 
spectator  vessels  and  the  falling  ash  and 
debris  from  the  fireworks  display,  this 
regulation  is  needed  to  provide  for  the 
safety  of  life,  limb,  and  property  on 
navigable  waters  during  the  event. 
EFFECTIVE  DATE:  This  regulation  is 
effective  from  9:30  p.m.  (EDST)  until  11 
p.m.  (EDST)  on  July  3. 1994  wi^h  a  rain 
date  of  July  9,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  A.  Thibodeau,  Marine  Science 
Technician  Second  Cla.ss,  U.S.  Coast 
Guard,  Aids  to  Navigation  and 
Waterways  Management  Branch.  Ninth 
Coast  Guard  District,  1240  East  9th 
.Street.  Cleveland.  Ohio  44199-2060. 
(216)522-3990. 

SUPPLEMENTARY  INFORMATION:  In 
accordance  with  5  U.S.C.  5?3,  a  Nntico 
of  Proposed  Rulemaking  has  not  becu 
published  for  this  regulation  and  good 
cause  exists  for  making  it  effective  in 
loss  than  30  days  from  the  date  of 
publication.  Following  normal 
rulemaking  pro':?dures  would  have 
been  impracticable.  The  application  to 
hold  this  event  was  not  received  hv  the 


Commander,  Ninth  Coast  Guard  Distrir:!, 
until  May  2.  1994,  and  there  was  not 
sufficient  time  remaining  to  publish  a 
proposed  rule  in  advance  of  the  event  or 
to  provide  for  a  delayed  effective  date. 

Drafting  Information 

The  drafter  of  this  regulation  is  S<4^)tt 
J.  Smith.  Lieutenant  Junior  Grade.  U.S. 
Coast  Guard,  Project  Officer,  Aids  to 
Navigation  &  Waterways  Management 
Branch  and  Karen  E.  Lloyd,  Lieutenant. 
U.S.  Coast  Guard,  Project  Attorney, 
Ninth  Coast  Guard  District  I.egal  Office 

Discussion  of  Regulation 

The  Thomas  Graves  Memorial 
Fireworks  Display  will  be  conducte«l  on 
Lake  Ontario,  Port  Bay,  NY  on- July  3, 
1994.  This  regulation  will  restrict 
general  navigation  on  Lake  Ontario,  Port 
Bay  Harbor,  in  a  500  foot  zone 
surrounding  a  barge  anchored  at 
47''17'46"  North  Latitude  and 
076'*50'02"  West  Longitude.  This  event 
will  have  an  unusually  large 
concentration  of  spectator  vessels  and 
falling  ash  and  debris,  which  could  posp 
hazards  to  navigation  in  the  area.  This 
regulation  is  necessary  to  ensure  the 
protection  of  life,  limb,  and  property  on 
navigable  waters  during  this  event.  Any 
vessels  desiring  to  transit  the  regulated 
area  may  do  so  only  with  prior  approval 
of  the  Patrol  Commander  (Commanding 
Officer.  U.S.  Coast  Guard  Station  Sodus 
Point.  NY). 

This  regulation  is  issued  pursuant  to 
33  U  S.C.  1231  as  set  out  in  the 
authority  citation  forall  of  part  165 

Federalism  Implications 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612.  and  it  has  been  determined  that 
the  rulemaking  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  As.sessninnt 

Environment 

The  Coast  Guard  has  considered  the 
environmental  i.Tipact  of  this  regulation 
and  concl'ided  that,  undfr  section 
2.B.2.C  of  Coast  Guard  Commandant 
Instruction  M16475.1B.  they  are 
categorically  excluded  from  furht-r 
environmental  documentation. 

Economic  Assessment  and  Certification 

This  regulation  is  not  a  sig'iificint 
rbgulalorv  action  under  section  Jff)  of 
Executive  Order  12H06  and  does  not 
ri'qu'm  an  assessment  of  poteiitiq!  costs 
end  benefits  under  section  b(a)(3)  of  that 
order.  It  has  been  exempted  frnm  review 
by  the  Gfice  of  Manap(;rnenl  and 
B  id»^<'t  under  that  ordfr.  It  is  not 
significant  under  the  regidatory  polit  il•^ 
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and  procedures  of  the  Departiio 
Transportation  (DOT)  (44  FR  1 
February  26, 1979).  The  Coast 
expects  the  economic  impact 
regulations  to  be  so  minimal  t 
Regulatory  Evaluation  under 
lOe  of  the  regulatory  policies 
procedures  of  the  DOT  is 
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Collection  oflnforniation 

This  regulation  will  impose 
collection  of  information  requ 
under  the  Paperwork  Reducfi 
II.S.C.  3501  etseq. 

List  of  Subjects  in  33  CFR  Part 

Marine  safety.  Navigation  ( 
Reporting  and  Recordkeeping 
requirements.  Waterways. 

Temporary  Regulation 

In  consideration  of  the  foregt 
100  of  Title  33.  Code  of  Federa 
Regulations,  is  amended  as 

1.  The  authority  citation  for 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  12.13:  49  C 
33  CFR  100.35 

2.  A  temporary  section  100.3 
is  added  to  read  as  follows: 

§100.35-10906  Thomas  Graves 
Fireworks  Display,  Lake  Ontario, 
NY. 

(a)  Regulated  area.  That  port 
Lake  Ontario,  Port  Bay  Harbor. 
NY  a  500  ft  zone  surrounding  a 
anchored  in  position  47"  17'  46 
Latitude  and  076°  50'  02"  West 
Longitude. 

(bj  Special  local  regulation.  1 
section  restricts  general  navigat 
the  regulated  area  for  the  safety 
spectators  and  participants.  An 
desiring  to  transit  the  regulated 
may  do  so  only  with  prior  npp 
the  Patrol  Commander. 
.  (c)  Patrol  commander.  (1)  Th 
Guard  will  patrol  the  regulated 
under  the  direction  of  a  designa 
Coast  Guard  Patrol  Commander 
in  Charge.  U.S.  Coast  Guard  Stal 
Sodus  Point,  NY).  The  Patrol 
Commander  may  be  contacted  o 
channel  16  (156.8  MHZ)  by  the 
"Coast  Guard  Patrol  Commande 
(2)  The  Patrol  Commander  m 
the  anchoring,  mooring,  or  mov  . 
any  boat  or  vessel  within  the  reg 
area.  A  succession  of  sharp,  sho 
signals  by  whistle  or  horn  from 
patrolling  the  area  under  the  di 
of  the  U.S.  Coast  Guard  Patrol 
Commander  shall  serve  as  a  si,,, 
stop.  Any  vessel  so  signaled  sha 
and  shall  comply  with  the  order 
Palrol  Commander.  Failure  to  dt 
result  in  expulsion  from  the  arec 
citation  for  failure  to  comply,  or 
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(3)  The  Patrol  Commander  may 
establish  vessel  size  and  speed 
limitations  and  operating  conditions. 

(4)  The  Patrol  Commander  may 
restrict  vesSel  operation  within  the 
regulated  area  to  vessels  having 
particular  operating  characteristics. 

(5)  The  Patrol  Commander  may 
terminate  the  marine  event  or  the 
operation  of  any  vessel  at  any  time  it  is 
deemed  necessary  for  the  protection  of 
life.  limb,  or  property. 

(6)  All  persons  in  the  area  shall 
comply  with  the  orders  of  the  Coast 
Guard  Patrol  Commander. 

(d)  Effective  date.  This  section 
becomes  effective  from  9:30  p.m.  (EDST) 
until  11  p.m.  (EDST)  on  July  3. 1994 
unless  otherwise  terminated  by  the 
Coast  Guard  Patrol  Commander  (Officer 
in  Charge.  U.S.  Coast  Guard  Station 
Sodus  Point.  NY).  If  the  date  of  the 
event  is  changed  due  to  weather,  this 
section  will  become  effective  at  the 
same  time  on  July  9,  1994,  unless  the 
event  is  cancelled.  Notice  of  change  in 
date  or  cancellation  will  be  provided  in 
a  Broadcast  Notice  to  Mariners. 

Dated:  May  18, 1994. 
Rudy  K.  Peschel, 

Rend  Admiral.  U.S.  Coast  Guard. 
Commander.  Ninth  Coast  Guard  District. 
|FR  Doc.  94-13539  Filed  6-2-94:  8:45  am] 
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33  CFR  Part  117 

[CGD02-93-O02 
RIN2115-AE47 


Drawbridge  Operation  Regulations;  St. 
Croix  River,  MN  and  Wl 

AGENCY:  Coast  Guard,  DOT. 
ACTION:  Final  temporary  rule. 


SUMMARY:  The  Coast  Guard  is 
establishing  a  temporary  rule  to  regulate 
the  operation  of  the  S36  Bridge  over  the 
St.  Croix  River  at  mile  23.4.  at 
Stillwater.  The  present  opening 
schedule  has  contributed  to  traffic 
delays  and  congestion  in  Stillwater.  The 
existing  regulation  is  being  temporarily 
amended  for  the  purpose  of  evaluating 
the  reasonableness  of  proposed  changes. 
The  Coast  Guard  is  requesting 
comments  from  interested  parties 
throughout  the  evaluation  period. 
EFFECTIVE  DATES:  This  temporary  rule  is 
effective  from  June  3. 1994  to  October 
15,  1994.  Comments  must  be  received 
on  or  before  November  15,  1994. 
ADDRESSES:  Comments  may  be  mailed  to 
Commander  (ob).  Second  Coast  Guard 
District.  1222  Spruce  Street.  St.  Louis. 
Missouri  63103-2832.  Attention:  docket 
CGD02-93-002. 


Comments  may  also  be  delivered  to 
room  2.107B  at  the  above  address 
between  8  a.m.  and  3  p.m..  Monday 
through  Friday,  except  federal  holidays. 
For  information  concerning  comments, 
the  telephone  number  is  (314)  539- 
3724. 

FOR  FURTHER  INFORMATION  CONTACT: 
Roger  K.  Wiebusch.  Bridge 
Administrator.  Second  Coast  Guard 
District.  1222  Spruce  Street,  St.  Louis, 
Missouri  63103-2832.  telephone  (314) 
539-3724. 

SUPPLEMENTARY  INFORMATION: 
Request  for  Comments 

The  Coast  Guard  encourages 
interested  persons  to  participate  in  this 
rulemaking  by  submitting  written  dat;i, 
views,  or  arguments.  Persons  submitting 
comments  should  include  their  names 
and  addresses,  identify  this  rulemaking 
(CGD02-93-002),  identify  the  specific 
section  of  this  proposal  to  which  each 
comment  apphes.  and  give  the  reason 
for  each  comment.  Each  person  who 
wants  an  acknowledgment  of  the  recei  it 
of  comments  should  enclose  a  stampcrl, 
self-addressed  postcard  or  envelope. 

The  Coast  Guard  will  consider  all 
comments  received  during  the  comment 
period.  The  Coast  Guard  may  change  or 
not  implement  a  final  rule  in  view  of  the 
comments. 

The  Coast  Guard  does  not  plan  to 
hold  another  public  meeting.  However, 
persons  may  request  a  public  meeting 
by  writing  to  the  Docket  Clerk  at  the 
address  under  ADDRESSES.  If  the  Coast 
Guard  determines  that  the  opportunity 
to  make  oral  presentations  will  aid  the 
rulemaking  process,  the  Coast  Guard 
will  hold  a  public  hearing  at  a  time  and 
place  announced  by  a  later  notice  in  the 
Federal  Register. 

Drafting  Infonnation 

The  principal  persons  involved  in 
drafting  this  document  are  Wanda  G. 
Renshaw,  Project  Manager,  and 
Lieutenant  Commander  Am  Denny, 
Project  Attorney. 

Regulatory  History 

On  Friday,  October  8.  1993,  the  Coast 
Guard  published  a  notice  of  proposed 
rulemaking  entitled  Drawbridge 
Operation  Regulations,  St.  Croix  River, 
Minnesota  and  Wisconsin  in  the 
Federal  Register  (58  FR  52466).  The 
Coast  Guard  received  six  comments  on 
the  proposal.  A  public  meeting  was 
requested  and  held  on  April  7,  1994,  in 
the  Stillwater  Municipal  Building. 

For  the  reasons  discussed  below,  the 
Coast  Guard  has  decided  to  issue  a 
temporary  regulation  which  will  allow 
it  to  evaluate  the  proposed  changes  for 


the  remainder  of  the  summer  boating 
season.  The  Coast  Guard  has  decided 
that  good  cause  exists  for  making  this 
temporary  regulation  effective  upon 
publication  in  the  Federal  Register 
because,  since  vessel  traffic  fails  off 
dramatically  in  the  fall,  early 
implementation  will  provide  for  an 
evaluation  period  which  will  include  as 
much  of  the  summer  boating  season  as 
is  possible. 

Background  and  Purpose 

The  St.  Croix  River  is  heavily  used  by 
recreational  craft.  River  excursion  boats 
are  the  only  known  commercial 
navigation  passing  the  bridge.  To  meet 
the  navigational  needs  of  these  boaters, 
the  S36  Bridge  is  presently  required  to 
open  on  signal,  from  May  15  through 
October  15,  on  a  set  schedule  of  hourly 
and  half-hourly  openings  from  8  a.m.  to 
10  p.m.  From  October  16  through  May 
14  the  drnw  will  open  on  signal  if  at 
least  24  hours  notice  is  given. 

The  Mayor  of  Stillwater  requested 
that  the  operating  schedule  be  amended 
as  a  means  of  reducing  traffic  congestion 
on  the  approaches  to  the  bridge.  As  a 
result,  the  Coast  Guard  proposed  a 
change  which  would  permit  hourly 
openings  on  weekdays  from  8  a.m.  to  10 
p.m.  and  on  Saturdays.  Sundays  and 
federal  holidays  &t)m  8  a.m.  to 
midnight.  The  draw  would  continue  to 
be  operated  with  two  hours  advance 
notice  from  10  p.m.  to  8  a.m.  weekdays, 
and  from  midnight  to  8  a.m..  Saturdays, 
Sundays,  and  federal  holidays. 

Discussion  of  Comments  and  Changes 

The  Coast  Guard  received  six 
comments  on  the  Notice  of  Proposed 
Rulemaking.  Three  supported  the 
proposed  change  citing  increased  bank 
erosion  from  heavy  recreational  traffic, 
air  pollution  from  waiting  vehicles,  and 
loss  of  business  in  Stillwater  due  to 
traffic  congestion  and  delays  caused  by 
frequent  bridge  openings.  One,  from  the 
Minnesota  Hisicrical  Society,  stated  that 
the  proposed  action  would  have  no 
effect  on  the  historic  characteristics  of 
the  brif'r;-!.  which  is  listed  on  the 
Nations;  Register  of  Historic  Places. 
Two.  a  local  recreational  boater  and  the 
owner  of  a  local  marina,  objected  to  the 
proposed  change.  The  boater 
commented  that  traffic  congestion 
existed  in  downtown  Stillwater  diu-ing 
the  winter  months  when  the  bridge  was 
not  opened  for  river  traffic.  He  noted 
that  excessively  long  bridge  openings, 
resulting  in  increased  delay  times  to 
highway  traffic,  during  the  preceding 
boating  season  were  caused  by  unusual 
and  persistent  high  river  levels, 
requiring  longer  span  openings  to 
arcomgiodate  vessels  that  could  have 


passed  under  the  closed  span  during 
normal  water  conditions.  He  also  noted 
that  traffic  delays  were  exacerf)ated  by 
vehicles  parking  on  streets  approaching 
the  bridge,  and  that  the  increased  use  of 
the  bridge  by  tractor-trailers  often 
precluded  two-way  traffic  on  the  narrow 
bridge.  The  marina  owner  objected  to 
the  proposal  because  he  would  lose  the 
business  of  larger  vessels  presently 
moored  at  his  facility  which  required 
bridge  openings  to  travel  downriver.  He 
commented  that  the  City  of  Stillwater 
had  received  proposals  over  the  past 
several  years  to  resolve  the  traffic 
congestion,  but  had  not  implemented 
any  of  the  recommendations.  He  also 
noted  that  sL-eet  parking  in  downtown 
Stillwater  restricted  traffic  flow.  He 
questioned  the  perceived  increase  in 
boating  traffic  versus  highway  traffic, 
and  requested  that  a  public  meeting  be 
held  to  present  the  facts  and  discuss 
possible  solutions.  That  meeiing  was 
convened  in  Stillwater  on  .April  7, 1094. 

As  a  result  of  the  public  meeting  and 
of  the  objections  to  the  proposed 
revision,  the  Coast  Guard  requested  that 
Minnesota  Department  of 
Transportation  (MNDOT)  conduct  traffic 
studies,  evaluate  the  results,  and 
recommend  an  opening  schedule  that 
would  retain  an  acceptable  number  of 
bridge  openings  and  provide  for  peak 
highway  traffic.  Based  on  its  evaluation 
of  traffic  counts  and  studies,  MNDOT 
advised  that  no  change  was  warranted 
by  traffic  conditions  during  weekday 
morning  hours.  Because  heavy  vehicular 
traffic  arrived  between  3  p.m.  and  7 
p.m.  on  weekdays.  MNDOT 
recommended  that  the  existing  schedule 
be  observed  up  to  and  including  the 
2:30  p.m.  opening  and  that  openings 
after  2:30  p.m.  should  occur  at  4  p.m., 
5:30  p.m..  6:30  p.m..  and  7  p.m.  with  an 
opening  every  half  hour  thereafter  until 
10  p.m.  Because  heavy  vehicular  trofiic 
arrived  betv.(;nn  9  a.m.  emd  8  p.m.  on 
weekends  and  holidays.  MNDOT 
recommended  that  the  existing  schedule 
be  retained,  up  to  and  including  the  9 
a.m.  opening,  and  that  the  opening 
schedule  be  revised  for  one  oiwning  {jer 
hour  from  9  a.m.  until  8  p.n;.  with  half- 
hourly  openings  from  8  p.m.  imtil 
midnight. 

The  Coast  Guard  has  decided  to 
amend  the  existing  regulation  with  a 
temporary  rule  promulgating  the 
opening  schedule  recommended  by 
M.NDOT.  This  temporary  rule  will  bo. 
evaluated  throughout  the  1994  St.  Croix 
River  boating  season  and  comments  on 
the  revision  will  continue  to  be  received 
through  November  15, 1994.  The  Coast 
Guard  decided  to  make  the  amendment 
under  temporary  rulemaking  rather  than 
under  a  deviation  which  is  valid  only 


for  up  to  90  days  because  extending  the 
evaluation  period  through  the 
remainder  of  the  .St.  Croix  boating 
season  provided  for  a  better  opportunity 
to  consider  the  needs  of  the  public. 

Regulatory  Evaluation 

This  regulation  is  not  a  significant 
regulatory  action  under  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
order  It  has  been  exempted  from  nvirw 
by  the  Office  of  Management  and 
Budget  under  that  order.  It  is  not  imder 
the  regulatory  policies  and  procedures 
of  the  Department  of  Transportation 
(DCDT)  (44  FR  11040;  February  26,  1979). 
The  Coast  Guard  experts  the  economic 
impact  of  this  proposal  to  be  so  minimal 
that  a  full  Regulatory  Evaluation  under 
pangraph  lOe  of  the  regulatory  p/jlir.ies 
and  procedures  of  DOT  is  unnecessary 
because  operators  of  commercial  vessels 
have  indicated  that  they  can  adjust  to 
the  changes  without  impact  on  their 
businesses. 

.Small  Entities 

After  considering  the  submitted 
comments,  the  Coast  Guard  finds  that 
any  impact  on  small  entities,  if  any.  is 
not  substantial.  Therefore,  the  Coast 
Guard  certifies  under  section  605(b)  of 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
601  et  seq.)  that  this  temporary  rule  will ' 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities. 

Collection  of  Information 

This  rule  contains  no  collection  of 
information  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.). 

Federalism  Assessment 

The  Coast  Guard  has  analyzed  this 
temporary  rule  under  the  principles  and  . 
crititria  contained  in  Executive  Order 
12612  and  has  detennined  that  it  dor:, 
not  raise  sufficient  federalism 
imjdications  to  warrant  the  preparjition 
ul  a  Feiieralism  Assessment. 

Environmental  Assessment 

The  Coast  Guard  has  reviewed  the 
envirop.mental  impact  of  this  tcmpor.iry 
rule  and  concluded  that  under  section 
2.B.2  of  the  NEPA  Impiemcnting 
F'roccdures.  CO.MDTINST  Mlfi475.lB 
this  temporary  rule  is  categorically 
excluded  from  further  environment.il 
documentation  because  proriulgation  of 
changes  to  drawbridge  regulations  have 
been  found  to  net  have  a  significant 
effect  en  the  human  environment.  A 
calf^gorical  Exclusion  Determination  is 
available  in  the  docket. 


28778 


Federal  Register  /  Vol.  59.  No.  106  /  Friday.  June  3.  1994  /  Rules  and  Regulations 


List  of  Subjects  in  33  CFR 

Bridges. 


'art  117 


PART  117— DRAWBRIDG  [ 
OPERATION  REGULATIofiS 

For  the  reasons  set  out  iij  the 
preamble,  the  Coast  Guard  is  amending 
part  117  of  title  33.  Code  o  Federal 
Regulations,  as  follows.  Th  s  is  a 
temporary  amendment  and  will  not 
appear  in  the  Code  of  Fcdfjai 
Regulations. 

1.  The  authority  citation  for  part  117 
continues  to  read  as  follow 

Authority:  33  U.S.C.  440;  4<)|CFR  1  46;  33 
CFR  1.05-l(g);  section  1 17  J5n  also  issued 
under  the  authority  of  Pub.  I..    02-587.  106 
Slat.  5039. 

2.  In  §  117.667  paragraph  (b)  is 
temporarily  revised  to  read  pis  follows: 

§117.667    St.  Croix  River. 


ope  n 


ex<e 


e'  'ery 


every 


(b)  The  draw  of  the  S36  B 
23.4.  at  Stillwater,  shall 
as  follows: 

(1)  From  May  15  through 
Monday  through  Friday 
holidays,  from: 

(i)  8  a.m.  to  11  a.m.,  everyjh 
hour; 

(ii)  11  a.m.  to  2:30  p. m 
hour; 

(iii)  2:30  p.m.  to  5:30  p.m 
p.m..  4  p.m.  and  5:30  p.m.; 

(iv)  6:30  p.m.  to  10  p.m 
hour;  and 

(v)  10  p.m.  to  8  a.m..  upon 
hours  notice. 

(2)  from  May  15  through 
Saturdays.  Sundays,  and 
holidays  from: 

(i)  From  8  a.m.  to  9  a.m.. 
hour; 

(ii)  From  9  a.m.  to  8  p.m.. 
on  the  hour; 

(iii)  From  8  p.m.  to  midni 
half  hour;  and 

(iv)  Midnight  to  8  a.m..  u 
two  hours  notice. 


idge.  Mile 
on  signal 


Dctober 15. 
pt  Federal 


e/ 


Dated:  May  20.  1994. 
Paul  M.  Blayney, 

Rear  Admiral.  U.S.  Coast  Guard  ^:oinmander, 

Second  Coast  Guard  District. 

IFR  Doc.  94-13541  Filed  6-2-94  8:45  am) 
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33  CFR  Part  117 

[CGD05-94-031] 

RIN2115-AE47 

Drawbridge  Operation  Regutetions; 
Atlantic  Intracoastal  Waterway,  Core 
Creek,  NC 

AGENCY:  Coast  Guard.  DOT. 
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ACTION:  Final  rule. 


our  on  the 

half 
at  2:30 

half 
at  least  two 
October  15. 


fed  ;ral 


git 


p  m 


ery  half 
very  hour 
every 
at  least 


SUMMARY:  This  amendment  removes  the 
regulations  for  the  S.R.  101  bridge 
across  the  Atlantic  Intracoastal 
Waterway,  mile  195.8,  Core  Creek. 
North  Carolina,  because  the  swing 
bridge  has  been  removed.  A  notice  of 
proposed  rulemaking  has  not  been  * 
issued  for  this  regulation  because 
removal  of  the  bridge  eliminates  the 
need  for  regulation. 

EFFECTIVE  DATE:  These  regulations 
become  effective  on  July  5.  1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ann  B.  Deaton,  Bridge  Administrator, 
■  Fifth  Coast  Guard  District,  at  (804)  398- 
6222. 

SUPPLEMENTARY  INFORMATION: 
Drawing  Information 

The  principal  persons  involved  in 
drafting  this  document  are  Linda  L. 
Gilliam.  Project  Officer,  and  LT  Monica 
L.  Lombardi,  Project  Attorney. 

Background  and  Purpose 

The  swing  bridge  across  the  Atlantic 
Intracoastal  Waterway,  mile  195.8,  at 
Core  Creek.  North  Carolina,  was 
replaced  by  a  high  level  fixed  bridge 
along  the  same  alignment.  The  existing 
bridge  has  been  removed,  thereby 
eliminating  the  need  for  33  CFR 
117.821(b)(3).  This  action  has  no 
economic  consequences.  It  merely 
removes  regulations  for  a  swing  bridge 
that  no  longer  exists. 

This  action  necessitates  redesignating 
the  regulations  listed  in  33  CFR 
117.821(b)  (4).  (5)  and  (6)  for  the 
drawbridges  at  Surf  City.  Wrightsville 
Beach,  and  Sunset  Beach  along  the 
Atlantic  Intracoastal  Waterway  within 
North  Carolina. 

Regulatory  History 

This  action  is  not  a  significant 
regulatory  action  imder  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
order.  It  has  been  exempted  from  review 
by  the  Office  of  Management  and 
Budget  under  that  order.  It  is  not 
significant  under  the  regulatory  policies 
and  procedures  of  the  Department  of 
Transportation  (DOT)  (44  FR  11040; 
February  26.  1979).  The  Coast  Guard 
expects  the  economic  impact  of  this 
ruling  to  be  so  minimal  that  a  full 
Regulatory  Evaluation  under  paragraph 
lOe  of  the  regulatory  policies  and 
procedures  of  DOT  is  unnecessary 
because  the  Coast  Guard  is  removing 
regulations  that  are  no  longer  necessary. 


Collection  of  Information 

This  rule  contains  no  collection  of 
information  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  etspq.). 

Federalism 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612.  and  it  has  been  determined  that 
this  rule  does  not  raise  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  federalism  assessment. 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  rule  and 
concluded  that  under  section  2.B.2.g.(5) 
of  Commandant  Instruction  M16475.1B, 
this  final  rule  is  categorically  excluded 
from  further  environmental 
documentation.  A  Categorical  Exclusion 
Determination  statement  has  been 
prepared  and  placed  in  the  rulemaking 
docket. 

List  of  Subjects  in  33  CFR  Part  117 

Bridges. 

Regulations 

In  consideration  of  the  foregoing,  the 
Coast  Guard  is  amending  part  117  of 
Title  33.  Code  of  Federal  Regulations  to 
read  as  follows: 

PART  117— DRAWBRIDGE 
OPERATION  REGULATIONS 

1.  The  authority  citation  for  part  117 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  499:  49  CFR  1.46;  33 
CFR  1.05-l(g). 

§117.821    [Amended] 

2.  In  §  117.821.  paragraph  (b)(3)  is 
removed  and  paragraphs  (b)(4).  (5)  and 
(6)  are  redesignated  as  paragraphs  (b)(3). 
(4)  and  (5). 

Dated:  May  16. 1994. 
W.T.  Leland. 

Rear  Admiral.  U.S.  Coast  Guard  Commander, 
Fifth  Coast  Guard  District. 
jFR  Doc.  94-13540  Filed  6-2-94:  8:45  am) 
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33  CFR  Part  165 
[COTP  Baltimore  94-003] 
RIN2115-AA97 

Safety  Zone  Regulation;  Hammerman 
Area  of  Gunpowder  Falls  State  Park, 
Baltimore  County,  MD 

AGENCY:  Coast  Guard.  DOT. 
ACTION:  Temporary  final  rule. 


SUMMARY:  The  Coast  Guard  Marine 
Safety  Office  Baltimore  is  establishing  a 
safety  zone  for  the  purpose  of  the  third 
annual  Maryland  "Swim  For  Life",  at 
the  request  of  the  Maryland  "Swim  for 
Life"  Committee  of  Baltimore, 
Maryland.  The  "Swim  for  Life"  event 
will  consist  of  a  two  and  a  one  half  mile 
swim  to  be  held  at  the  Hammerman  area 
of  Gunpowder  Falls  State  Park. 
Gunpowder  River.  Maryland.  The  swim 
will  start  at  Hammerman  area  beach 
number  five,  to  the  Maxwell  Point  buoy, 
thence  to  Oliver  Point  buoy  and  thence 
to  Hammerman  area  beach  numbers  one 
and  two.  This  safety  zone  is  necessarj- 
to  control  small  craft  and  recreational 
vessel  traffic,  and  to  provide  for  the 
safety  of  life  and  property  on  U.S. 
navigable  waters  from  the  hazards 
associated  with  this  swimming  event. 
Entry  into  this  zone  is  prohibited  unless 
authorized  by  the  Captain  of  the  Port. 

EFFECTIVE  DATES:  This  regulation  will  be 
effective  from  7  a.m.  June  18.  1994  to  1 
p.m.  June  18.  1994  with  an  alternate 
date  of  June  19. 1994.  encompassing  the 
same  time  frame. 

FOR  FURTHER  INFORMATION  CONTACT: 

Chief  Warrant  Officer  Timothy  P.  Ryan. 
U.S.  Coast  Guard  Marine  Safety  Office 
Baltimore.  Custom  House.  40  South  Gay 
Street.  Baltimore.  Maryland  21202- 
4022,  (410)962-2651. 

SUPPLEMENTARY  INFORMATION:  On  April 
13,  1994  a  notice  of  proposed 
rulemaking  was  published  in  the 
Federal  Register  (59  FR  17507) 
requesting  comments  on  this  event.  As 
of  May  13.  1994,  which  was  the  closure 
of  the  comment  period,  no  comments 
were  received.  Since  the  Coast  Guard 
wanted  to  provide  the  public  the 
opportunity  to  make  comments, 
insufficient  time  was  left  to  provide  for 
an  effective  date  30  days  after 
publication,  therefore  this  regulation 
will  become  effective  in  less  than  30 
days  from  the  date  of  publication. 

Background  and  Purpose 

In  November,  1993,  an  application 
was  received  by  U.S.  Coast  Guard  Group 
Baltimore  from  the  Maryland  Swim  For 
Life  Committee,  requesting  a  safety  zone 
for  the  "Swim  For  Life"  event.  This 
event  is  to  be  held  in  the  Hammerman 
area  of  Gunpowder  Falls  State  Park, 
Gunpowder  River,  Maryland,  on  June 
18, 1994.  As  part  of  their  application, 
the  "Swim  For  Life"  Committee 
requested  the  Coast  Guard  provide 
control  of  spectator  and  commercial 
traffic  during  the  swimming  portion  of 
the  event. 


Discussion  of  Regulations 

This  regulation  is  necessary  to  ensure 
the  safety  of  spectator  craft,  recreational 
vessels  as  well  as  the  swimmers 
participating  in  the  event,  and  to 
provide  for  the  safety  of  life  and 
property  on  U.S.  navigable  waters 
during  the  event.  Since  the  Gimpowder 
River  will  not  be  closed  for  an  extended 
period,  vessel  traffic  should  not  be 
severely  disrupted. 

This  regulation  is  issued  pursuant  to 
33  U.S.C.  1231  as  set  out  in  the 
authority  citation  for  all  of  part  165. 

Drafting  Information 

The  drafters  of  this  regulation  are 
Chief  Warrant  Officer  Timothy  P.  Ryan, 
project  officer  for  the  Captain  of  the 
Port,  Baltimore.  Maryland  and 
Lieutenant  Monica  Lombardi.  project 
attorney,  Fifth  Coast  Guard  District 
Legal  Staff. 

Regulatory  Evaluation 

This  temporary  final  rule  is  not  a 
significant  regulatory  action  under 
section  3(f)  of  Executive  Order  12866 
and  does  not  require  an  assessment  of 
potential  costs  and  benefits  under 
section  6(a)(3)  of  that  order.  It  has  been 
exempted  from  review  by  the  Office  of 
Management  and  Budget  under  that 
order.  It  is  not  significant  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  FR  11040;  February  26.  1979).  The 
Coast  Guard  expects  the  economic 
impact  of  this  rule  to  be  so  minimal  that 
a  full  Regulatory  Evaluation  under 
paragraph  lOeofthc 

Small  Entities 

Because  it  expects  the  impact  of  this 
rule  to  be  minimal,  the  Coast  Guard 
certifies  under  5  U.S.C.  605(b)  that  this 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Environmental  Assessment 

The  Coast  Guard  has  considered  the 
environmental  impact  of  this  proposal 
consistent  with  Section  2.B.2.C.  of 
Commandant  Instruction  M16475.1B, 
and  actions  to  protect  public  safety  have 
been  determined  to  be  categorically 
excluded  from  further  environmental 
documentation. 

Federalism  Assessment 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
this  rule  will  not  have  sufficient 
federalism  implications  to  warrant 
preparation  of  a  Federalism  Assessment. 


List  of  Subjects  in  33  CFR  Part  165 

Harbors.  Marine  safety.  Navigation 
(water).  Reporting  and  recordkeeping 
requirements.  Security  measures. 
Waterways. 

Regulation 

In  consideration  of  the  foregoing, 
subpart  F  of  Part  165  of  Title  33.  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  165— [AMENDED] 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231:  50  U.S.C.  191; 
33  CFR  1.05-l(g),  fi.04-1.  6.04-6.  and  160..S: 
49  CFR  1.46. 

2.  In  part  165  a  temporary  section 
165.T05-019  is  added  to  read  as 
follows: 

§  1 65.T05-01 9    Safety  Zone:  Hammerman 
Area  ot  the  Gunpowder  Falls  State  Park, 
Gunpowder  State  Park,  Maryland. 

(a)  Location.  The  following  area  is  a 
safety  zone:  All  waters  500  yards  either 
side  of  a  line  connecting  the  following 
points  beginning  at: 


Uititurin 


76'>20.4'W.,  ttience  lo 
76''19.9'\V..  thence  lo 
76''20.2'W..  thence  to 
76°20.4'\V. 


39'21.8N. 
39'21.6'N. 
39''22.BN 
39''21.8'N. 

(b)  Definitions.  The  designated 
representative  of  the  Captain  of  the  Port 
is  any  Coast  Guard  commissioned, 
warrant  or  petty  officer  who  has  been 
authorized  by  the  Captain  of  the  Port. 
Baltimore,  Marvland  to  act  on  his 
behalf 

(c)  General  information.  The  Captain 
of  the  Port  and  the  Duty  Officer  at  the 
Marine  Safety  Office.  Baltimore. 
Maryland  can  be  contacted  at  telephone 
number  (410)  962-5100.  The  Coast 
Guard  Patrol  Commander  and  the  senior 
boarding  officer  on  each  vessel 
enforcing  the  safety  zone  can  be 
contacted  on  VHF-FM  channels  16  and 
13. 

(d)  Regulations.  (1)  Entry  into  this 
safety  zone  is  prohibited  unless 
authorized  by  the  Captain  of  the  Port  or 
his  designated  representative. 

(2)  The  operator  of  any  vessel  which 
enters  into  or  operates  in  this  safety 
zone  shall: 

(i)  Stop  the  vessel  immediately  upon 
being  directed  to  do  so  by  any 
commissioned,  warrant,  or  petty  officer 
on  board  a  vessel  displaying  a  Coast 
Guard  Ensign. 

(ii)  Proceed  as  directed  by  any 
commissioned,  warrant,  or  petty  officer 
on  board  a  vessel  displaying  a  Coast 
Guard  Ensign. 
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(i)  Any  spoctator  vpssp 
oulajde  of  the  regulated 
pai~igraph  (a)  of  this  sectit)n 
nc£  block  a  navigable  ch 

{e]  Effective  dates.  This 
effe^Mve  from  7  a.m.  June 
1  p.m.  June  18,  1994;  the 
wii!  he  Jiuie  19,  1994 
same  time  frame:  unless 
terminated  by  the  Captai 
Baltimore.  Marj'land. 

Dated:  May  24.  1994. 
C.S.  Cope, 

Captain.  U.S.  Coast  Guard  Cd^itain  of  the 

Port  Baltimore.;  Maryland. 

IFR  Doc.  94-13544  Filed  (>-2|94:  8:45  am| 
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33  CFR  Part  165 
[CGD01 -94-039) 
RIN2115-AA97 

Safety  Zone;  Town  of  Old  Lyme.  CT 
Fireworks  Display 

AGENCY:  Coast  Guard.  DOT . 
ACTION:  Temporary  final  n  le. 


SUMMARY:  The  Coast  Guarc  is 
establishing  a  safety  zone  i  i  Long  Island 
Sound,  around  the  firewor  ^  barge 


Walrus  located  approxima 
south  of  Sound  View  Beac 
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ely  1500  feet 
I.  Old  Lyme. 


CT  on  July  2.  1994.  This  safety  zone  is 
needed  to  protect  the  maril  ime 
community  from  possible  j  avigation 
hazards  associated  with  a  f  reworks 
display.  Entry  into  this  zon  s  is 
prohibited  unless  authoriz)  d  bv  the 
Captain  of  the  Port,  Long  Island  Sound. 
EFFECTIVE  DATES:  This  regu  ation  is 
effective  from  9  p.m.  ihrou;  ;h  9:45  p.m. 
on  July  2,  1994,  unless  extf  tided  or 
terminated  sooner  by  the  C  iptain  of  the 
Port.  In  case  of  inclement  v  eather,  this 
regulation  will  be  effective  3n  the  rain 
date  of  July  3,  1994,  at  the  ;  ame  times. 
FOR  FURTHER  INFORMATION  C  3NTACT: 
Lieutenant  (ZIoramander  T.V  .  Skuby, 
Chief  of  Pcfrt  Operations,  d  plain  of  the 
Port.  Long  Island  Sound  at  |203)  468- 
44B4. 


are  LCDR 
ir  Captain  of 
and  LCDR 
Coast 


SUPPLEMENTARY  INFORMATioJj: 

Drafting  Information 

The  drafters  of  this  notict 
T.V.  Skuby.  project  officer 
the  Port,  Long  Island  Sonne 
J.  Stieb.  project  attorney.  Fijst 
Guard  District  Legal  Office. 

Regulatory  History 

As  authorized  by  5  U.S.CJ  553.  a 
notice  of  proposed  rulemak  ng  was  not 
published  for  this  regulation.  The  Coast 
Guard  did  not  receive  from  he  sponsor 


the  final  details  concerning  the  event's 
times,  which  is  essential  information  for 
the  purposes  of  establishing  a  safety 
zone  in  sufficient  time  to  publish  a 
NPRM.  If  the  event,  which  is  centered 
around  a  national  holiday,  were 
required  to  be  postponed  by  publishing 
a  NPRM.  the  event  would  be  cancelled. 
Publishing  a  NPRM  and  delaying  tlie 
event  would  be  contrary  to  the  public 
interest  since  the  fireworks  display  is 
for  the  benefit  of  the  public. 

Background  and  Purpose 

The  sponsor,  the  Town  of  Old  Lyme. 
CT  has  requested  that  a  45  minute 
fireworks  display,  launched  from  a 
floating  platform,  be  permitted  in  the 
port  of  Old  Lyme  in  the  vicinity  of 
Sound  View  Beach,  Old  Lyme,  CT.  This 
zone  is  required  to  protect  the  maritime 
community  from  the  dangers  associated 
with  this  fire  works  display  which  is 
occurring  over  Long  Island  Sound.  The 
safety  zone  covers  all  waters  of  Long 
Island  SoLuid  within  a  800  foot  radius 
of  the  fireworks  barge  Walrus. 


Regulatory  Evaluation 

This  proposal  is  not  a  significant 
regulatory  action  under  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
order.  It  has  been  exempted  from  review 
by  the  office  of  Management  and  Budget 
under  that  order.  It  is  not  significant 
under  the  regulatory  poficies  and 
procedures  of  the  Department  of 
Transportation  (DOT)  (44  FR  11040; 
February  26,  1979).  The  Coast  Guard 
expects  the  economic  impact  of  this 
proposal  to  be  so  minimal  that  a  full 
Regulatory  Evaluation  under  paragraph 
lOe  of  the  regulatory  policies  and 
procedures  of  IXDT  is  unnecessary. 

The  event  will  last  approximately  45 
minutes.  The  area  affected  by  this  event 
receives  infrequent  commercial  traffic. 
Because  of  the  short  duration  of  the 
event  aiid  the  extensive  advisories 
which  will  be  made,  commercial 
entities  wiU  be  able  to  adjust  to  any 
disruptions. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.),  the  Coast  Guard 
must  consider  whether  this  proposal 
will  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  "Small  entities"  include 
independently  owned  and  operated 
small  businesses  that  are  not  dominant 
in  their  field  and  that  otherwise  qualify 
as  "small  business  concerns"  under 
section  3  of  the  Small  Business  Act  (15 
U.S.C.  632). 


For  the  r?'asons  addressed  under  the 
Regulatory  Evaluation  above,  the  Coast 
Guard  expects  the  impact  of  this 
regulation  to  be  minimal  and  certifies 
under  section  605(b)  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.)  that 
this  final  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Collection  of  Information 

This  rule  contains  no  collecti!)n  of 
information  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.). 

Federalism 

The  Coast  Guard  has  analyzed  this 
action  in  accordance  with  the  principles 
and  criteria  contained  in  Executive 
Order  12612.  and  has  determined  that 
these  regulations  do  not  raise  sufficient 
federalism  impUcations  to  wai 'ant  the 
preparation  of  a  Federalism  As;;essment. 

Environment 

The  Coast  Guard  has  considered  the 
environmental  impact  of  these 
regulations  and  concluded  that  under 
section  2.B.2.C.  of  Commandant 
Instruction  Ml 6475. IB.  it  is  an  action 
under  the  Coast  Guard's  statutory 
authority  to  protect  public  safety,  and 
thus  is  categorically  excluded  fror.i 
further  environmental  documentaUon. 
A  Categorical  Exclusion  Determination 
will  be  made  available  in  the  docket. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety,  Navigation 
(water).  Reporting  and  recordkeeping 
requirements.  Security  measures. 
Waterways. 

Regulation 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  165  as  follows: 

PART  165— [AMENDED] 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231:  50  U.S.C.  191; 
33  CFR  1.05-l(g).  6.04-1.  6.04-6  and  160.. ■>; 
49  CFR  1.46. 

2.  A  temporary  §  165.T01-C39  is 
added  to  read  as  follows: 

§  1 65.T01  -039    Safety  Zone;  Town  of  Old 
Lyme,  CT  Firewwrlts  Display. 

(a)  Location.  The  safety  zone  includes 
all  waters  of  Long  Island  Sound  within 
a  800  foot  radius  of  the  barge  Walrus, 
the  fireworks  launching  platform,  which 
will  be  located  approximately  1500  feet 
south  of  Sound  View  Beach,  Old  Lyme. 
CT  in  approximate  position  41''16'46"N. 
n72°16'25"W. 


(b)  Effective  date.  This  section  is 
effective  from  9  p.m.  through  9:45  p.m. 
(in  July  2,  1994,  unless  extended  or 
terminated  sooner  by  the  Captain  of  the 
Port.  In  case  of  inclement  weather,  this 
section  will  be  effective  on  the  rain  date 
of  July  3,  1994,  at  the  same  times. 

(c)  Regulations.  The  general 
regulations  covering  safety  zones 
contained  in  §  165.23  of  this  part  apply. 

Dated:  May  23,  1994. 
T.W.  Allen, 

Captain.  U.S.  Coast  Guard.  Captain  of  the 
Port.  Long  Island  Sound. 
IFR  Doc.  94-13542  Filed  6-2-94;  8:45  am) 
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NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

36  CFR  Part  1220 
RIN  309&-AA48 

Agency  Program  Evaluations 

AGENCY:  National  Archives  and  Records 
Administration  (NARA). 
ACTION:  Final  rule. 

SUMMARY:  This  rule  more  fully  describes 
agency  and  NARA  responsibilities  as 
part  of  the  records  management 
evaluations  of  Federal  agencies  that 
NARA  conducts  on  a  regular  basis.  It  • 
discusses  the  authority,  purpose,  and 
scope  of  thiese  evaluations  and  describes 
specific  agency  requirements  related  to 
the  evahiation  notification,  the 
evaluation  process,  transmittal  of  the 
report,  and  preparation  of  action  plans 
and  regular  progress  reports. 
EFFECTIVE  DATE:  July  5,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Ann  Hadyka  or  Nancy  Allard  at 
301-713-6730  (PTS  301-713-6730) or 
TDD  301-713-6760. 
SUPPLEMENTARY  INFORMATION:  NAR.-\ 
published  a  notice  of  proposed 
rulemaking  on  December  10,  1G93  (58 
FR  64915)  for  a  30-day  comment  period 
Subsequently,  in  a  notice  published  on 
February  16,  1994  (59  FR  8150),  NARA 
reopened  the  comment  period  for  an 
additional  30-ddy  period  and 
announced  a  public  meeting  for  agencv 
records  officers  on  February  28,  1994. 
Twenty-three  written  comments  were 
received.  Approximately  50  records 
officers  attended  the  meeting  held  at  the 
National  Archives  at  College  Park  to 
discuss  the  proposed  regulations.  All 
comments  received  careful 
consideration  in  the  development  of  the 
final  rule.  Following  is  a  section-by- 
section  discussion  of  the  major  issues 
raised  in  the  public  meeting  and  written 
comments. 


Section  by  Section  Analysis 

Section  1 220. 1 4    General  Definitions 

One  agency  proposed  changing  the 
definition  of  evaluation  to  that  included 
in  NARA's  A  Records  Management 
Glossary.  NARA  agrees  and  has  changed 
the  definition.  In  addition,  language 
reflecting  the  followup  aspect  of  an 
evaluation  has  been  added. 

One  agency  suggested  that  the  use  of 
"adequate  and  proper  documentation" 
for  consistency  with  current  NARA 
regulations  and  published  guides.  This 
change  has  been  made. 

Section  1220.42    Agency  Internal 
Evaluations 

This  requirement  generated  numerous 
comments  and  discussion.  All 
comments  noted  that  the  proposed 
biennial  evaluation  of  an  agency's 
records  management  program  would 
place  an  unnecessary  burden  on 
agencies  that  already  have  limited 
resources  for  records  management.  One 
agency  pointed  out  that  the  Paperwork 
Reduction  Act  requires  triennial  reviews 
of  information  management  programs. 
Other  agencies  commented  that  this 
proposed  rule  seems  inconsistent  with 
the  iptent  of  the  current  mandates  to 
reinvent  government  and  streamline 
goverrunent  operations. 

Because  of  the  burden  a  biennial 
reporting  requirement  would  impose  on 
agencies  this  proposed  requirement  has 
been  dropped.  The  requirement  that  an 
agency  "should  periodically  evaluate  its 
records  management  programs  •   *   *" 
that  was  contained  in  the  superseded 
regulation  at  §  1220.54  is  retained  in 
this  regulation.  NARA  is  developing 
adililional  guidance  to  aid  agencies  in 
performing  self-evaluations  of  thrir 
records  management  programs. 

Section  1220.50    Authority 

One  agency  suggested  that  NARA 
should  be  required  to  estimate  costs 
incurred  by  implementation  of  NARA 
evaluation  report  recommendations 
which  an  agency  agrees  to  implement 
and  that  reports  to  Congress,  OMB.  or 
other  oversight  agency,  should  include 
an  agency's  success  stories. 

To  the  extent  that  NARA  can  identify 
and  obtain  cost  information,  it  will  be 
included  in  any  reports  to  Congress. 
N.\RA's  policy  is  to  always  include 
agency  success  stories  in  final 
evaluation  reports,  whether  or  not  the 
reports  are  to  be  submitted  to  Congress. 

Section  1220.52    Purpose  and  Scope 

Three  agencies  suggested 
clarifications.  Two  agencies  commented 
that  NARA  does  not  quantify  the 
efficacy  of  Federal  agencies  efforts  to 


make  and  preserve  complete  and 
accurate  records  but  rather  that  NARA 
reviews  records  management  programs. 
NARA  has  modified  this  section  to 
indicate  that  evaluations  assess  records 
management  programs.  This  more 
accurately  describes  the  evaluation 
process  as  a  cooperative  effort. 

One  agency  noted  the  misuse  of 
"inter-agency"  in  describing  a  single 
agency  evaluation  focusing  on  all 
aspects  of  records  management  at  all 
administrative  levels.  The  phrase  "inter- 
agency" has  been  changed  to  "one 
agency." 

Section  1220.54    X'.AR.^  Evaluation 
Process 


Selection  Process 

Several  agencies  suggested  changes  in 
the  selection  criteria  used  by  NARA. 
Suggested  alternatives  included 
conducting  an  evaluation  only  upon 
request;  setting  an  evaluation  cycle;  and 
identifying  agencies  that  have 
significantly  changed  patterns  of  use  of 
Federal  records  centers.  Attendees  at  the 
records  officer  meeting  and  the  majority 
of  written  comments  agreed  with  the 
criteria  proposed  in  the  notice  of 
proposed  rulemaking.  This  section  has 
not  been  changed  in  the  final  rule. 

Two  agencies  questioned  the  meaning 
of  "perceived  need"  and  "compliance 
monitoring  cycle."  Perceived  need 
means  NARA's  knowledge  of  agency 
operations  as  they  apply  to  the  records 
management  program.  This  includes 
retirement  patterns  of  records  to  FRCs. 
tho  transfer  of  permanent  records  to 
NAPv.^,  and  scheduling  activities  by  the 
agency.  The  compliance  monitoring 
cycle,  to  be  developed  by  NARA,  is  a 
method  of  tracking  the  cyclical  rexnevv 
of  agencies. 

Method  of  Notification 

Two  agencies  suggested  that  the 
NARA  letter  of  notification  should 
specify  the  scope  of  the  evaluation  to 
enable  agencies  to  make  adequate 
preparations.  Another  agency  stated  that 
the  agency  head  or  his/her  designee  will 
determine  who  will  carry  out 
responsibilities  stipulated  in  the 
regulations.  Another  agency  suggested 
that  the  regulations  regarding  agency 
response  exceeds  NARA's  authority  to 
direct  the  internal  operation  of  the 
agency  concerning  the  individuals  to  bt' 
notified  of  the  evaluation. 

NARA  agrees  and  made  appropriate 
changes. 

Provision  of  Information  Prior  to  an 
Evaluation 

Two  agencies  noted  that  NARA  has 
all  approved  agency  schedules;  two 
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that  contractors  will  ha\ 
reservations  about  m 
proprietary  and  trade  in 
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Becoming  familiar  wit 
records  management  ^ 
the  program's  internal 
an  im.portant  preiiminar) 
prior  to  beginning  an  tva 
However.  NAR,A  agrees 
relevant  information  is  a 
lirr.ilod  number  of  agenc:^ 
NARA  does  have  copies  < 
cgTicy  schedules.  Sectio 
has  Keen  changed  to  n-fle 
The  maintenance  of  a  1 
information  systems  i 
Circular  A-130.  section 
providing  this  informati 
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d»  lermine  which  systems 
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36CrR  1222.48(e)  stii! 
.    ^'^^a  created  for  Govem.m 
delivered  to,  or  falling  vn 
control  of,  the  Covemmei  t 
records  and  shall  be 
accordance  with  records 
legislation  *   *   *"  Record 
contractors  for  the  age.ncy 
records  and  as  such  are  in 
NARA's  evaluation  ai:iho: 
staff  are  trained  to  han;l!v; 
records  containing  .sensi;i 
appi..)pria;ely. 

Section  1 220.5G    E\  ■:■  luot. 

Ri^pc  rt  Distribution 

The  distribution  requi 
fiiial  report  generaled 
discission.  Some  agen.  v  r 
think,  that  distribution  shi 
to  individuals  and  offices 
findings  and  recommenda 
others  thought  the  reports 
widely  distributed.  One  ag 
suggested  that  the  final  rep 
sent  to  the  Agency  Records 
a  ropy  to  the  agency  head. 

While  NARA  thinks  that 
dislribulion  of  the  report 
agency  will  help  to  highli 
importance  of  proper  recor  1 
m-anagement.  it  is  appropri  it 
agency  determine  the  inter  i 
distribution  of  a  report.  Thi  s . 
is  issued  under  the  signatu  e 
Archivist  of  the  United  StJ 
should  be  transmitted  to  h 
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sending  the  report  to  the  agency  head 
will  ensure  that  he  or  she  is  aware  of  the 
evaluation  and  this  action  may  heighten 
awareness  of  the  agency  records 
management  program  at  the  highest 
level  of  agency  management. 

NARA  agrees  that  the  agency  should 
determine  the  distribution  of  the  final 
report  within  the  agency.  The  language 
of  the  regulation  has  been  changed  to 
read  "Distribute  the  final  report  to  all 
concerned  and  appropriate  persons  and 
offices." 

Reporting  Deadlines  and  Draft  Report 

Agencies  commented  that,  while  the 
regulations  specify  reporting  deadlines 
for  agencies  to  respond  to  an  evaluation, 
there  is  no  lime  limit  for  NARA  to 
finalize  the  report.  One  agency 
suggested  that  this  section  indicate  that 
the  120-day  period  NAR,\  has  to 
provide  a  draft  report  to  the  agency 
begins  fo! lowing  the  last  site  visit  or 
final  e.xit  briefing. 

NARA  agrees  and  changed  the 
regulation  to  add  that  NARA  will 
produce  the  draft  report  within  120  days 
following  the  last  site  visit  or  final  exit 
briefing  and  that  Lhe  final  report  will  be 
sent  to  the  head  of  the  agency  within  .10 
days  after  receiving  agency  comments 
on  the  draft  report. 

One  agency  suggested  that  agencies 
should  be  allowed  to  comment  on  the 
•  n'commendutions  when  commenting  on 
the  factual  contents  of  the  report.  This 
IS  standard  practice  when  reviewing  an 
audit  or  evaluation  report.  If  an  agency 
chooses  to  conimf;nt  on  the 
rrcommonddtions  at  this  stage,  the 
comments  will  allow  NARA  to  idtniily 
potential  prublerns  that  ni.iy  dovj.'ip 
during  the  followi:p  actions. 
FurthermorG.  such  comntents  may 
clarify  an  agency's  internal  operations 
for  NARA  and  allow  the  development  of 
■n  more  appropriate  recommendation. 
The  regidation  has  been  changed 
.iccording'y. 

Two  agencies  suggested  that  the 
provision  in  the  current  ^  1220.52(b)(1) 
giving  agencies  the  right  to  provide 
rationale  in  the  action  plan  for  not 
implementing  a  recommendation  be 
included  in  the  reiasod  regulations. 
NARA  agrees  that  an  agency  should 
have  die  right  to  provide  rationale  for 
not  implementing  a  recommendation  if 
it  is  unable  to  do  so.  Section 
1220.58(a}{l)(ii)  has  been  amended 
accordingly. 

Section  1220.58    Agency  Action  Plans 
and  Progress  Reports 

One  agency  requested  a  120  day 
period  after  receiving  the  final  report 
submitting  an  action  plan  to  NARA. 
stating  that  this  extension  is  important 


for  agencies  that  are  deficient  in  many 
areas.  NARA  thinks  that  90  days  is  an 
adequate  period  for  most  agency  to 
prepare  an  action  plan.  However,  the 
regulation  has  been  changed  to  allow  for 
agencies  to  request  an  extension. 

One  agency  commented  extensively 
on  N.-VRA's  proposed  requirement  that 
agencies  provide  individual  action 
plans  for  evaluated  field  sites.  They 
noted  that  such  reports  are  an 
unauthorized  interagency  reporting 
requirement;  there  is  no  indication  that 
NAR,A,  would  analyze  field  action  plans 
and  provide  feedback  to  the  agency 
about  them;  and  without  periodic  status 
reports,  there  is  no  valuo  to  the  actior 
plans. 

The  value  of  including  indiv  ..iual  site 
summaries  in  the  final  report  his  been 
proven  in  previous  evaluations.  NAR,> 
intends  to  continue  this  practice.  In 
order  to  track  foUowup  actions  at  these 
individual  sites,  it  may  be  necr^sary  fo 
request  individual  action  plans.  If  this  i-^ 
the  case,  NARA  will  analyze  them  and 
pi-ovide  feedback.  The  language  of  the 
regulation  has  been  changed  to  reflect 
this  intention. 

One  agency  suggested  thai  estimating 
the  month  and  year  for  starting  and 
completing  each  action  is  unnjalistic; 
proposed  quarters  and  years  would  !>>• 
better.  NAR.^  agrees  ai.d  has  changed 
the  regulation  accordingly. 

In  resp;7n.se  to  a  suggesti(m  from  ono 
agency,  NAR.^  addud  criteria  for  closii:g 
i>H;ominend,iii:'>ns  to  this  section  of  the 
regulation. 

One  agency  suggtiited  that  the  action 
plan  be  subnutted  by  the  Pgency  ha.id  or 
Utsignat«;d  S'\'iior  Official  for 
information  Resources  Management 
lather  than  "senior  management  official 
responsible  for  records  and  information 
management."  '.V'e  havo  made  this 
<:hang9. 

One  agency  noted  that  the 
requirement  to  provide  the  name  of 
officials  or  offices  specifically 
responsible  for  initiating  and 
completing  each  proposed  action  is 
extensive.  NARA  agrees  that  it  is 
appropriate  for  the  agency  to  defermiiit- 
w^ho  wdll  track  individual 
recommendations.  The  regulation  has 
been  changed  to  require  the  agency  head 
to  designate  an  individual  who  will 
serve  as  NARA's  contact  for  evaluation 
followup. 

Section  1220.60    FoUowup  Notification 
and  Reviews 

One  agency  suggested  that  reporting 
to  Congress  and/or  appropriate  Federal 
oversight  agencies  of  evaluation 
findings  and  agency  response  be 
mandatory.  Other  agencies  commented 
that  reporting  to  Congress  would  be  a 


valuable  tool  to  use  to  highlight  the 
importance  of  records  management  in 
agencies.  The  majority  opinion  is  that 
NARA  should  send  every  evaluation 
report  to  Congress  or  the  appropriate 
Federal  oversight  agency. 

One  agency  said  that  NARA  should  be 
required  to  provide  agencies  with  the 
factors  by  which  NARA  determines  that 
an  agency  is  not  progressing  in  a 
satisfactory  manner  and  that  the  agency 
head  should  be  notified  before  NARA 
reports  to  Congress. 

If  NARA  determines  that  there  has 
been  insufficient  progress  in  fully 
implementing  recommendations  or  that 
the  agency  has  not  corrected  problems 
identified  by  NARA,  then  NAR.\  will 
notify  the  head  of  the  agency.  After  the 
head  of  the  agency  has  been  notified. 
NARA  may  also  notify  the  appropriate 
oversight  agencies  or  appropriate 
Congressional  committees.  Section 
1220.60  has  been  changed  accordingly. 

Other  Comments 

In  the  preamble  to  the  proposed  rule. 
NARA  asked  for  specific  comments  on 
NARA's  selection  criteria  and  criteria 
for  performance  measurement. 
Comments  received  on  selection  criteria 
are  discussed  under  the  heading 
"SELECTION  PROCESS"  above.  Several 
agencies  *   *   •  commented  on  criteria 
for  performance  measurement.  One 
agency  suggested  that  "one  approach 
would  be  to  establish  a  baseline  for 
specific  functions/responsibilities  via  a 
status  survey  and  to  monitor 
improvement  progress  for  those 
functions."  Another  agency  suggested 
that  a  performance  measurement  could 
be  "how  well  agencies  •  •  *  carry  out 
recommendations  without  follow-up 
notification  and  reviews."  Another  idea 
is  "whether  violations  of  applicable 
laws  or  regulatioii  •   *   *  has  been 
corrected  timely."  Other  commentators 
suggested  that  NAR,^  conduct  a 
government-wide  survey  of  all  Federal 
agf^ncios'  records  management 
programs.  Such  a  survey  would  provide 
an  initial  starting  point  for  identifying 
problems  or  regulations  that  are  difficult 
to  implement  and  enforce. 

NARA  plans  to  develop  perfonnance 
measurements  that  will  help  determine 
how  effectively  agencies  are 
impiementing  evaluation 
recommendations.  NARA  also  pliuis  to 
develop  measures  to  assess  the  success 
of  its  evaluation  program  in  terms  of 
programmatic  improvements  or 
improved  work  products. 

'Fhrce  agencies  offered  general 
comments  on  the  evaluation  process. 
One  agency  would  like  to  see  N.'KRA 
conduct  studies  of  more  agencies  in 
shorter  time  frames  and  tbon  share  thff 


findings  government-wide.  This  would 
be  "more  beneficial  to  the  govermnent 
and  an  improved  use  of  limited  NARA 
resources."  One  agency  thinks  the  time 
frame  (13  months)  to  conduct  an 
evaluation  is  too  excessive. 

NARA  will  continue  to  conduct  full 
evaluations  of  agency  records 
management  programs.  Additionally,  in 
FY95  NARA  will  begin  conducting 
additional  shorter  and  more  focused 
evaluations. 

Another  agency  suggested  that,  while 
NARA  evaluations  are  similar  to  GSA 
IRM  reviews,  they  are  conducted  very 
differently.  GSA.  for  example,  takes 
steps  to  prepare  agencies  for  reviews  by 
using  standard  scoping  que.stionnaires 
and  with  self  assessment  tools  that  are 
linked  to  their  evaluation  process.  GSA 
issues  its  cyclical  review  schedule  each 
year  so  agencies  know  well  in  advance 
when  they  can  expect  to  be  reviewed 
and  can  prepare  for  it.  Since  NARA  only 
notifies  an  agency  60  days  before  an 
evaluation,  this  can  result  in  agencies 
being  more  surprised  than  prepared  and 
the  evaluation  can  become  a  negative 
rather  than  a  positive  experience. 

We  agree  that  earUer  notification 
would  assist  agencies  being  evaluated, 
and  have  modified  §  1220.54  (a)  to 
provide  the  notice  of  a  planned 
evaluation  at  least  180  days  in  advance. 
NARA  also  intends  to  work  with  the 
appropriate  office  in  GSA  to  determine 
how  best  to  coordinate  the  evaluation 
processes  of  both  agencies. 

This  rule  is  not  a  significant 
regulatory  action  for  the  purposes  of 
Executive  Order  12866  and  has  not  been 
reviewed  by  OMB.  As  required  by  the 
Regulatory  Flexibility  Act,  it  is  hereby 
certified  that  this  proposed  rule  will  not 
have  a  significant  impact  on  small 
business  entities. 

List  of  Subjects  in  36  CFR  Part  1220 

Archives  and  records. 

For  the  reasons  set  forth  in  the 
preamble,  part  1220  of  the  title  36  Code 
of  Federal  Regulations  is  amended  a^ 
follows: 

PART  1220— FEDERAL  RECORDS; 
GENERAL 

1 .  The  authority  citation  for  part  1220 
continues  to  read  as  follows: 

Authority:  44  IJ.S.C.  2104fa)  .nd  t  hs  29 
and  33. 

2.  In  §  1220  14,  the  term  E\\j!uution  i.s 
added  in  alphabetical  order  to  read: 

§  1220.14    General  detinltions. 

«         «         •         «    .     • 

Evaluation  means  the  selective  or 
comprehensive  inspection,  audit,  or 
review  of  one  or  more  Federal  agency 


records  management  programs  for 
effectiveness  and  for  compliance  with 
applicable  laws  and  regulations.  It 
includes  recommendations  for 
correcting  or  improving  records 
management  poUcies,  procedures,  and 
activities,  and  follow-up  activities, 
including  reporting  on  such  activities, 
for  implementing  the  recommendations. 
***** 

3.  Section  1220.42  is  added  to  subpart 
D  to  read  as  follows: 

§1220.42    Agency  Internal  evaluations. 

Each  agency  should  periodically 
evaluate  its  records  management 
programs  relating  to  adequate  and 
proper  documentation,  maintenance 
and  use  of  records,  and  records 
disposition.  These  evaluations  should 
determine  compliance  with  NARA 
regulations  in  Subchapter  B  and  assess 
the  effectiveness  of  the  agency's 
programs.  Criteria  for  agency  self- 
evaluations  are  available  from  NARA's 
Office  of  Records  Administration, 
Agency  Services  Division  (NIA). 

4.  .Subpart  C  is  revised  to  read  as 
follows: 

Subpart  C — NARA  EvaluaUon  Program 

Set: 

1220.50    Authority. 

1220.52    Purpose  and  scope. 

1220.54     Evaluation  process. 

1220..56    Evaluation  report. 

1 22U.58    Agency  action  plans  and  progress 

repwrts. 
1220.60    FoUowup  notifiration  and  review; 

Subpart  C— NARA  Evaluation  Program 

§  1220.50    Authority. 

44  U.S.C.  chapter  29  vests  in  the 
Archivist  of  the  United  States  the 
responsibility  for  providing  guidance 
and  assistance  to  Federal  agencies  with 
respect  fo  ensuring  adequate  and  proper 
documentation  and  proper  records 
disposition.  Sections  2904  and  2906 
specifically  authorize  the  Archivist  to 
conduct  inspections  or  surveys  of 
records  and  records  management 
programs  and  practices  within  and 
betWiien  Federal  agencies  and  requin. 
offi(  ers  and  employees  of  agencies  to 
coopcrMte  fully  in  such  inspection?. 
.Section  2904  also  authorizes  the 
Arc  hivist  to  report  to  the  apprtprial'' 
oversight  and  appropriations 
committees  of  the  Congress  and  the 
Director  of  OMB  on  the  results  of 
insppf.tions.  the  respcmses  by  agencies 
to  NARA  evaluation  ret  ommenuatiors, 
and  estimates  of  the  ro.sts  to  the  Federal 
government  resulting  from  the  failure  fo 
implement  such  ref.ommendalions. 

§  1220.52    Purpose  and  scope. 

(a)  NARA  evaluations  assess  how 
effct  tively  Fed»ual  agencies  make  and 
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en 
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preserve  complete  and        _ 
of  their  organization,  fund  i 
decisions,  procedures,  anc 
transactions:  and  maintain 
continuing  records 
program  including  proper 
disposition.  Agencies  shal 
for  compliance  with  requi 
U.S.C.  chapters  31  and  33 
regulations  issued  thereun 
subchapter  B. 

(b)  NARA  evaluations  m 
comprehensive  reviews  of 
records  management  progr 
selective  reviews  focused 
and  proper  documentation 
disposition,  on  the  m 
specific  types  of  record  m^e 
management  of  records  in 
program  areas.  NARA  evai 
be  of  one  agency  or  may  be 
agency.  These  evaluations 
conducted  solely  within  he 
offices,  only  at  field  locatio 
combination  of  field  sites  a 
headquarters. 

(c)  Evaluations  will  invol 
by  NARA;  submission  by  N 
agency  of  a  written  report  c 
findings,  analyses,  and 
recommendations:  and  su 
NAR.A  by  the  agency  of  an 
for  implementing  the 
followed  by  regular  progres 
Interagency  report  control  n 
0153-NARA-AR  has  been 
the  action  plan  and  progress 
accordance  with  41  CFR  su 
45.6. 
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§1220.54    Evaluation  process 
(a)  NARA  shall  select  Fed 
agencies  to  be  evaluated  on 
perceived  need  by  NARA  or 
request  by  the  agency,  or  on 
a  compliance  monitoring  cvi 
developed  by  NARA.  NARA 
determine  the  scope  of  the  e 
An  agency  may  request  an 
its  records  management  pr^ 
contacting  the  Assistant  Arc 
Records  Administration;  hov 
final  determination  of  agen 
evaluated  will  be  made  by 
heads  of  agencies  will  be  not 
vvTiting  by  the  Archivist  of  . 
States  of  the  intent  to  condu 
evaluation  and  the  scope  of 
evaluation  at  least  180  calen 
prior  to  initiating  the  evaluat 

(b)  Once  NARA  has  notifie 
agency,  the  agency  head  will 
date  specified  in  the  Archivi. 

(1)  Acknowledge  in  writing 
intention  to  evaluate,  and  pi 
Archivist  with  the  name  an( 
number  of  the  senior  officia 
overall  responsibility  for   _ , 
management  and  of  a  headq 
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official  who  will  work  with  NARA  to 
facilitate  the  evaluation  process; 

(2)  Provide  written  notification  of  the 
evaluation  to  all  appropriate  offices  and 
employees  and  contractors  potentially 
involved;  this  notification  will  include 
instructions  to  cooperate  with  NARA  by 
setting  up  interviews,  providing 
requested  information,  and  making 
records  available  for  inspection; 

(3)  Provide  NARA  with  a  copy  of  the 
written  notification  in  paragraph  (b)(2) 
of  this  section  and  with  a  list  of  names 
and  telephone  numbers  of  officials 
responsible  for  records  management  in 
field  sites,  if  applicable,  who  will  work 
with  NARA  during  the  evaluation; 

(4)  For  comprehensive  evaluations, 
provide  NAR.\  with  a  set  of  internal 
records  management  directives,  orders, 
bulletins,  or  similar  authoritative 
issuances;  copies  of  the  two  most  recent 
internal  records  management 
evaluations;  and  any  special  records- 
related  reports.  Included  may  be: 
issuances  relating  to  adequate  and 
proper  documentation  and 
recordkeeping  requirements;  personal 
papers;  management  and  disposition  of 
textual,  electronic,  audiovisual, 
cartographic  and  architectural, 
micrographic,  and  vital  records;  disaster 
mitigation  and  recovery;  and  any  other 
records-related  documentation 
requested  by  NARA.  A  subset  of  this 
documentation  will  be  requested  for 
more  limited  evaluations; 

(5)  Provide  NARA  with  a  current 
version  of  the  agency  manual(s) 
covering  records  creation,  maintenance, 
storage,  and  disposition,  and  a  list  of 
information  systems  maintained  as 
required  by  0MB  Circular  A-130, 
section  9a{5),  and  a  list  of  offices  and/ 
or  functions  and  activities  not  currently 
covered  by  schedules; 

(6)  Arrange  for  appropriate 
management  and  program  officials  in 
headquarters  and,  if  applicable,  at  field 
sites  to  be  briefed  by  NAR.'\  at  the 
beginning  and  at  the  end  of  the 
evaluation  process;  and 

(7)  Take  immediate  corrective  action 
regarding  any  serious  problems  that 
NARA  may  bring  to  the  agency's 
attention  during  the  course  of  the 
evaluation  process  such  as  the 
unauthorized  destruction  of  records  or 
the  unauthorized  donation  or  other 
transfer  of  records  to  non-NAR.'^ 
facilities. 

§1220.56    Evaluation  report. 

(a)  NARA  will  submit  a  draft 
evaluation  report  for  factual  review  and 
comment  to  the  agency  within  120 
calendar  days  of  the  last  evaluation  site 
visit  or  exit  briefing.  After  receipt  of 
agency  comments,  NARA  will  finalize 


the  report,  fncorporating  any  changes 
resulting  from  factual  errors  identified 
by  the  agency.  The  final  report  will  be 
transmitted  by  the  Archivist  to  the  head 
of  the  agency  within  30  calendar  days 
of  receiving  comments  from  the  agency, 
(b)  The  head  of  the  agency  will: 

(1)  Comment  within  60  calendar  days, 
in  writing,  on  the  contents  of  the  draft 
report.  If  necessary,  agencies  can  request 
extensions.  No  response  from  the 
agency  within  the  allotted  time  will 
indicate  that  the  agency  concurs  in  the 
factual  accuracy  of  the  draft  report. 

(2)  Review  the  final  report  and  assign 
implementation  responsibility;  and 

(3)  Distribute  the  final  report  to  all 
concerned  and  appropriate  persons  and 
offices. 

§1220.58    Agency  action  plans  and 
progress  reports. 

(a)  Action  plans.  (1)  The  action  plan 
will  be  submitted  to  NAR.-\  within  90 
calendar  days  after  the  date  of 
transmittal  of  the  final  report.  If 
necessary,  agencies  can  request 
extensions.  The  plan  shall  be  submitted 
by  the  agency  head  or  the  designated 
senior  official  for  information  resources 
management.  The  action  plan  wilj 
include: 

(i)  The  name  of  the  senior  official  and 
the  office  responsible  for  coordinating 
implementation  agency-wide; 

(ii)  The  specific  action(s)  the  agency 
will  take  to  implement  each  evaluation 
report  recommendation.  If  an  agency  is 
unable  to  implement  a  recommendation, 
the  rationale  for  not  acting  shall  be 
documented  in  the  action  plan; 

(iii)  The  name  of  the  official  and 
office  or  program  responsible  for  the 
overall  coordination  of  the  agency's 
followup  actions  who  w^ill  be  the  liaison 
with  NARA; 

(iv)  The  estimated  time  needed  to 
complete  each  action  and  the  proposed 
quarter  and  year  for  starting  and 
completing  each  action; 

(v)  Major  milestones  with  dates  for 
tracking  the  completion  of 
implementation  actions  that  are 
expected  to  extend  longer  than  3  years 
past  the  date  of  the  action  plan;  and, 

(vi)  If  requested  by  NARA,  separate 
action  plans  for  each  field  site  visited, 
incorporating  the  information  required 
by  paragraphs  (a)(l)(i)  through  (a)(l)(v) 
of  this  section. 

(2)  NARA  will  analyze  the  action 
plan(s)  submitted  by  the  agency  for 
adequacy  and  effectiveness  in 
implementing  the  recommendations 
contained  in  the  evaluation  report. 
NARA  will  provide  cr.ir.monts  to  the 
agency  on  the  planf.-;)  wiih   i  GO 
calendar  dnvs. 

(3)  The  agency  u-ill   -n  iso  tlie  action 
plan  until  it  is  approv,;ii  i)v  .\',\K.'\. 


(b)  Progress  reports.  (1)  Once  the 
action  plan(s)  has  been  approved  by 
NARA,  the  head  of  the  agency  will 
submit  progress  reports  to  NARA  even,' 
6  months.  The  reports  will  include: 

(i)  A  description  of  what  has  bf«n 
accomplished  on  each  action  since  the 
last  report; 

(ii)  The  current  status  of  the  action; 

(iii)  Any  changes  in  the  offic  es  or 
programs  responsible  for  over-all  or 
specific  action  implementation;  and, 

(iv)  If  appropriate,  explanation  of  any 
delays  in  implementation  and  revised 
target  dates  and  milestones  for 
completion  of  the  action. 

(2)  The  agency  will  continue  to 
submit  these  progress  reports  until 
NARA  and  the  agency  agree  all  action.s 
have  been  completed,  NARA  and  the 
agency  agree  that  the  agency  has 
implemented  the  recommendation(s)  to 
the  fullest  extent  possible,  or  NAfLA 
indicates  in  writing  that  regular  progress 
reports  are  no  longer  required. 

(3)  NARA  will  review  and  comment 
on  agency  progress  reports,  and  work 
closely  with  the  agency  to  provide 
assLstance  in  evaluation 
implementation. 

§1220.60    Follow-up  notification  and 
reviev/s. 

(a)  If  NARA  determines  that  there  is 
not  substantial  progress  in  the  full 
implementation  of  evaluation 
recommendations  or  that  the  agency  has 
not  corrected  serious  problems 
identified  in  the  report,  the  Archivist, 
after  notifying  the  head  of  the  agency, 
may  notify  Congress  and  appropriate 
Federal  oversight  agencies  of  the 
evaluation  findings  and  the  agency 
re.sponse. 

(b)  NARA  may  initiate  follow-up 
reviews  at  specific  offices  or  field  sites. 
Results  of  these  foliow-up  reviews  shall 
be  communicated  to  the  head  of  the 
agencv  and,  if  NARA  determines  it  to  be 
appr€|)rii.:i;,  to  Congress  and  Federal 
oversight  agencies. 

U;-.:i;d:  Myy  25,  1094. 
Irudy  Hu-skamp  Peterson, 

Actini;  Archivir.t  of  the  United  Stntt-s. 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[MI17-01-5761;  FRL-«886-7] 

Approval  and  Promulgation  of  a  Small 
Business  Technical  and  Environmental 
Compliance  Assistance  Program; 
Michigan 

AGENCY:  Environmental  Prolectitin 

Agency  (EPA). 
ACTION:  Final  rule. 


SUMMARY:  The  EPA  approves  the 
Michigan  State  Implementation  Plan 
(SIP)  revision  submitted  by  the  State  of 
Michigan  for  the  purpose  of  establishing 
a  Small  Business  Stationary  .Source 
Technical  and  Environmental 
Compliance  Assistance  Program 
(PROGRAM).  The  implementation  plan 
was  submitted  by  the  State  to  satisfy  the 
Federal  mandate  of  the  Clean  Air  Act 
(Act),  to  ensure  that  small  businesses 
have  access  to  the  technical  assistance 
and  regulatory  information  neccssarj'  to 
comply  with  the  Act.  The  rationale  for 
the  approval  is  set  forth  in  this  notice; 
additional  information  is  available  at 
the  addresses  indicated  below. 
EFFECTIVE  DATE:  This  action  will  be 
offective  August  2,  1994  unless  notice  is 
received  by  July  5,  1994  that  someone 
wishes  to  submit  adverse  comments.  If 
the  effective  date  is  delayed,  timely 
notice  will  be  published  in  the  Federal 
Register. 

ADDRESSES:  Comments  can  be  mailed  to 
Giriton  Nash,  Chief,  Regulation 
Development  Section,  Air  Toxics  and 
Radiation  Branch.  United  States 
Environmental  Protection  Agency.  77 
West  Jackson  Boulevard  (AT-18J), 
Chicago,  Illinois  60604.  Copies  of  the 
State's  submittal  and  the  EPA's 
technical  support  document  i\re 
available  for  inspection  during  normal 
business  hours  at  the  following 
locations:  United  States  Environmental 
Protection  Agency,  Reyon  5,  Air  and 
Radiation  Divisioji,  77  West  J-icjcson 
Boulevard  (AT-18J),  Chicat:  >.  Illinois 
60604,  and  Michigan  Depanaic-nt  oi 
Natural  Resources,  Stevens  T.  Mason 
Building,  P.O.  Box  30028,  Lansing. 
Michigan  48909. 

A  copy  of  this  SIP  revision  is  al.^o 
available  at  the  Office  of  Air  and 
Radiation,  Docket  and  Information 
Center  (Air  Docket  6102).  room  M1500, 
United  States  Environmental  Protection 
Agencv.  401  M  Street,  SVV.,  Washington. 
DC  20460,  (202)  260-7548. 
FOR  FURTHER  INFORMATION  CONTACT: 
Chris  Cajnpbell,  USEPA  (AT-18J),  77 
West  Jack.son  Boulevard,  Chicago, 
Illinois  60604,  (312)  3.^3-6324. 


SUPPLEMENTARY  INFORMATION: 
I.  Background 

InipU:mentatif)n  of  the  provisions  of 
the  Act.  as  amended  in  1990,  will 
njquire  regulation  of  many  small 
businesses  so  that  areas  may  attain  and 
maintain  the  national  ambient  air 
quality  standards  (NAAQS)  and  reduce 
the  emission  of  air  toxics.  Small 
businesses  frequently  lack  the  le<;bnjcal 
expertise  and  financial  resounxs 
necessary  to  evaluate  such  regulaticjns 
and  to  determine  the  appropriate 
mechanisms  for  compliance.  In 
anticipation  of  the  impact  of  these 
requirements  on  small  businesses,  the 
Act  requires  that  States  adopt  a  Small 
Business  Stationary  Source  Technical 
and  Environmental  Compliance 
Assistance  Program  (PROGRAM),  and 
submit  this  PROGRAM  as  a  revision  lo 
the  Federally  approved  SIP.  In  addition, 
the  Act  directs  the  EPA  to  oversee  these 
small  business  assistance  programs  and 
report  to  Congress  on  their 
implementation.  The  requirements  for 
establishing  a  PROGRAM  are  set  out  in 
section  507  of  title  V  of  the  Act.  In 
February  1992.  the  EPA  issued 
"Guidelines  for  the  Implementation  of 
Section  507  of  the  1990  Clean  Air  Act 
Amendments"  to  delineate  the  Federal 
and  State  roles  in  meeting  the  new 
statutory  provisions  and  to  provide 
further  guidance  to  the  States  on 
submitting  acceptable  SIP  revisions. 

In  order  to  gain  full  approval,  the 
State  submittal  must  provide  for  each  of 
the  following  PROGRAM  elements:  (1) 
The  establishment  of  a  Small  Business 
Assistance  Program  (SBAP)  to  prrjvide 
technical  and  compliance  assistance  to 
small  businesses;  (2)  the  establishmtjnl 
of  a  State  Small  Business  Ombudsman 
to  represent  the  interests  of  small 
businesses  in  the  regulatory  process; 
and  (3)  the  creation  of  a  Compliance 
Ailvisory  Pane!  (CAP)  to  determine  and 
report  on  the  f>verall  effect ivenes.s  of  the 

pk(x;ram. 

In  order  to  satisfy  the  requiremenlt.  of 
section  507,  on  November  11,  1992, 
|anu;u-y  8,  1993.  and  November  12, 
lv)'J3,  the  State  of  Michigan  submitted  :i 
Sn)all  Business  Stationary  Source 
Tethnical  and  Enviro.'ininntal 
Compliance  Assisiar.cjj  Program  as  a 
revision  to  its  SIP.  The  November  12, 
1993  submittal  included  the  Michigan 
.Small  Business  Ch'an  Air  Assistance 
Act  of  1993. 


Federal  Register  /  Vol.  59.  No.  lOr,  /  Friday.  June  3.  1994  /  Rules  and  Regulations 


II.  Analysis 

1.  Small  Business  Assistar  ce  Program 
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Section  507(a)  sets  forth 
requirements  >  that  the  Sta 
to  have  an  approvable  SB^P 
requirement  is  to  establish 
mechanisms  for  developin 
and  coordinating  informat 
concerning  compliance 
technologies  for  small  1 
stationary  sources,  and  , 
encourage  lawful  cooperati 
such  sources  and  other  { 
further  compliance  with 

The  State  has  met  this  ._ 
establishing  the  Air  Quality 
Business  Assistance  Progrs 
and  requiring  it  to  develop 
of  the  SBAP.  The  AQSBAP 
program  will  coordinate 
existing  groups  that  repr__ 
businesses'  interests  and/or 
contact  with  large  numbers 
businesses.  As  new  standarp 
requirements  are  promu 
AQSBAP  will  translate  the 
into  understandable  terms 
disseminate  the  informatior 
these  organizations,  which 
Michigan  Department  of 
Resources  Air  Quality  Divis 
AQD),  the  Small  Business  C 
Ombudsman  (SBCAO),  the  1 
Department  of  Public  Health 
emergency  planning  comi 
associations,  chambers  of 
newspapers,  business  and  _ 
journals,  economic  developr  i 
universities,  and  electronic 
The  AQSBAP  will  also  seek 
participation  in  these     „_.. 
conferences  and  meetings.  Ir 
the  AQSBAP  will  develop  a 
tracking  system  to  help  asses  s 
needs,  and  to  develop  small 
mailing  lists.  To  address 
information  needs,  the 
assist  in  operating  an  "800' 
clearinghouse  service  which 
to  provide  technical  assistani  :e 
address  the  program's  techni  :al 
resource  needs,  the  AQSBAP 
provide  its  own  technical  ^ 
well  as  develop  mechanisms 
obtaining  additional  technica  I 
from  appropriate  Federal 
other  organizations.  The . 
also  develop  an  air  quality 
center,  which  will  be  availab 
AQSBAP  technical  specialist 
The  second  requirement  is 
establish  adequate  mechani 
assisting  small  business 
sources  with  pollution  prev 
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'  A  seventh  requirement  of  Section  l07(a). 
establishment  of  an  Ombudsman  officV  is 
discussed  in  the  next  section. 
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accidental  release  detection  and 
prevention,  including  providing 
information  concerning  alternative 
technologies,  process  changes,  products, 
and  methods  of  operation  that  help 
reduce  air  pollution. 

The  State  has  met  this  requirement  by 
promoting  pollution  prevention  and 
offering  technical  assistance  through  the 
AQSBAP  and  several  existing  programs 
also  wdthin  the  Environmental  Sciences 
Division  (ESDj.  The  AQSBAP  and  the 
Office  of  Waste  Reduction  Services  will 
help  businesses  locate  and  take 
advantage  of  pollution  prevention 
opportunities.  The  AQSBAP  and  the 
Education/Outreach  program  will  work 
together  in  the  development  of  fact 
sheets  and  case  studies  which  highlight 
pollution  prevention  technologies.  In 
addition,  these  programs  will  jointly 
participate  in  seminars  and  workshops. 
The  AQSBAP  will  address  accidental 
release  detection  and  prevention  by 
training  technical  specialists  in  these 
practices  and  technologies.  General 
questions  will  be  addressed  by  these 
specialists,  and  complex  questions  will 
be  referred  to  the  EPA's  Chemical 
Emergency  Preparedness  and 
Preventiqn  Office,  or  the  Emergency 
Planning  and  Community  Right-to- 
Know  Hotline.  State  organizations, 
including  the  State  Emergency  Response 
Commission,  the  Michigan  Chemical 
Council,  the  Emergency  Management 
Division  of  the  Michigan  Department  of 
State  Police,  and  the  Michigan 
Department  of  Public  Health  will  also  be 
used  as  resources.  The  outreach 
program  described  in  the  first 
requirement  above  will  be  used  to 
distribute  publications  and  information 
about  upcoming  workshops  on 
accidental  release  prevention. 

The  third  requirement  is  to  develop  a 
compliance  and  technical  assistance 
program  for  small  business  stationary 
sources  which  assists  small  businesses 
in  determining  applicable  requirements 
and  in  receiving  permits  under  the  Act 
in  a  timely  and  efficient  manner. 

The  State  has  met  this  requirement  by 
providing  an  "800"  number  and  by 
offering  individual  meetings  to  provide 
one  on  one  compliance  assistance.  The 
AQSBAP  technical  specialists  will  be 
able  to  identify  applicable  air  quality 
regulations,  determine  whether  or  not  a 
permit  is  needed,  identify  methods  for 
achieving  compliance,  and  explain  the 
permitting  procedures.  The  AQSBAP 
will  use  the  outreach  methods  described 
in  the  first  requirement  above  to 
disseminate  information  regarding  new 
standards  and  requirements. 

The  fourth  requirement  is  to  develop 
adequate  mechanisms  to  assure  that 
small  business  stationary  sources 


receive  notice  of  their  rights  under  the 
Act  in  such  manner  and  form  as  to 
assure  reasonably  adequate  time  for 
such  sources  to  evaluate  compliance 
methods  and  any  relevant  or  applicable 
proposed  or  final  regulation  or 
standards  issued  under  the  Act.  The 
State  has  met  this  requirement  by 
establishing  information  dissemination 
mechanisms  to  ensure  that  small 
business  stationary  sources  receive 
notice  of  their  rights  under  the  Act.  The 
AQSBAP  and  the  MDNR  AQD  will 
develop  a  fact  sheet  that  notifies  small 
businesses  of  their  rights  under  the  Act 
and  Michigan's  Air  Pollution  Act,  and 
explains  the  legal  recourse  should  they 
be  notified  of  a  violation.  This 
information  will  be  provided  during  site 
visits  and  presentations  at  trade 
association  meetings,  and  will  be 
uploaded  on  the  NEWBIZ  computer 
database.  The  AQSBAP  will  also 
develop  and  disseminate  through  the 
outreach  program  timely  fact  sheets 
notifying  small  businesses  of  proposed 
and  final  regulations  issued  under  the 
Act  that  affect  their  businesses. 

The  fifth  requirement  is  to  develop 
adequate  mechanisms  for  informing 
small  business  stationary  sources  of 
their  obligations  imder  the  Act. 
including  mechanisms  for  referring  such 
sources  to  qualified  auditors  or.  at  the 
option  of  the  State,  for  providing  audits 
of  the  operations  of  such  sources  to 
determine  compliance  with  the  Act. 

The  State  has  met  this  requirement  by 
establishing  information  dissemination 
mechanisms  to  ensure  that  small 
business  stationary  sources  receive 
notice  of  their  obligations  under  new 
regulations.  These  mechanisms  are  the 
same  as  those  listed  above  for  notifying 
sources  of  their  rights.  In  addition,  the 
AQSBAP  will  develop  and  distribute  a 
list  of  consultants  that  can  provide  air 
quality  audits  of  small  businesses.  The 
AQSBAP  will  also  develop  a  fact  sheet  ~ 
that  helps  small  businesses  select  a 
reputable  auditor.  In  addition,  the 
AQSBAP  will  investigate  the  feasibility 
of  implementing  its  own  voluntary  audit 
program. 

The  sixth  requirement  is  to  develop 
procedures  for  consideration  of  requests 
from  a  small  business  stationary  source 
for  modification  of  (A)  any  work 
practice  or  technological  method  of 
compliance,  or  (B)  the  schedule  of 
milestones  for  implementing  such  work 
practice  or  method  of  compliance 
preceding  any  applicable  compliance 
date,  based  on  the  technological  and 
financial  capability  of  any  such  small 
business  stationary  source. 

The  State  has  met  this  requirement  by 
addressing  such  requests  under 
Modification  to  Act  348.  Part  6  Rules. 
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which  contains  the  procedures  that 
businesses  must  follow  in  obtaining 
approval  for  such  a  request.  Responses 
to  requests  relating  to  Federal  standards 
will  be  coordinated  with  the  EPA.  The 
AQSBAP  will  assist  small  businesses  in 
identifying  these  procedures. 

2.  Ombudsman 

Section  507(a)(3)  requires  the 
designation  of  a  State  office  to  serve  as 
the  Ombudsman  for  small  business 
stationary  sources.  The  State  has  met 
this  requirement  by  establishing  the 
Small  Business  Clean  Air  Ombudsman 
(SBCAO)  and  the  Office  of  the  SBCAO 
within  the  Michigan  Department  of 
Commerce.  The  SBCAO  is  required  to 
represent  the  interests  of  small 
businesses,  and  to  assure  that  the  goals 
of  the  AQSBAP  are  met.  The  SBCAO  is 
required  to  perform  many  duties, 
including.  Conducting  evaluations  of  all 
aspects  of  the  program;  reviewing  and 
commenting  on  requirements  that 
impact  small  businesses:  facilitating  and 
promoting  small  business  participation 
in  rule  development;  disseminating 
information;  participating  and 
sponsoring  meetings  with  regulatory 
officials,  industry  groups,  and  small 
business  representatives;  investigating 
and  resolving  complaints  and  disputes 
from  small  businesses  against  State  or 
local  air  pollution  control  agencies; 
referring  small  businesses  to  the 
appropriate  technical  specialists; 
assisting  in  the  preparation  of  small 
business  guidance  documents;  assisting 
small  businesses  in  locating  financial 
assistance  for  compliance  requirements; 
and  studying  the  financial  impacts  of 
requirements  on  small  businesses.  It  is 
expected  that  the  Governor  will  be 
making  the  Ombudsman  appointment 
by  June  1994,  but  no  later  than 
November  1,  1994. 

3.  Compliance  Advisory  Panel 

Section  507(e)  requires  the  State  to 
establish  a  Compliance  Advisory  Panel 
(CAP)  that  must  include  two  members 
selected  by  the  Governor  who  are  not 
owners  or  representatives  of  owners  of 
small  businesses;  four  members  selected 
by  the  State  legislature  who  are  owners, 
or  represent  owners,  of  small 
businesses;  and  one  member  selected  by 
the  head  of  the  agency  in  charge  of  the 
Air  Pollution  Permit  Program. 

The  State  has  met  this  requirement  by 
establishing  a  CAP  which  includes  these 
appointments.  The  enabling  legislation 
also  outlines  general  policies  and 
procedures  for  administering  the  CAP. 
As  of  April  1,  1994,  five  of  the  seven 
CAP  appointments  had  been  made.  All 
CAP  appointments  will  be  completed  by 


June  1994,  but  no  later  than  November 
1,  1994. 

In  addition  to  establishing  the 
minimum  membership  of  the  CAP,  the 
Act  delineates  four  responsibilities  of 
the  Panel:  (1)  To  render  advisory, 
opinions  concerning  the  effectiveness  of 
the  SBAP,  difficulties  encountered  and 
the  degree  and  severity  of  enforcement 
actions;  (2)  to  periodically  report  to  the 
EPA  concerning  the  SBAP's  adherence 
to  the  principles  of  the  Paperwork 
Reduction  Act,  the  Equal  Access  to 
Justice  Act,  and  the  Regulatory 
Flexibility  Act;  ^  (3)  to  review  and 
assure  that  information  for  small 
business  stationary  sources  is  easily 
understandable;  and  (4)  to  develop  and 
disseminate  the  reports  and  advisory 
opinions  made  through  the  SBAP.  The 
State  has  met  these  requirements  by 
requiring  the  CAP  to  meet  these 
responsibilities.  In  addition,  the 
AQSBAP  and  the  SBCAO  staff  will 
provide  support  to  the  CAP  in  its  efforts 
to  carry  out  these  responsibilities. 

4.  Eligibility 

Section  507(c)(1)  of  the  Act  defines 
the  term  "small  business  stationary 
source"  as  a  stationary  source  that: 

(A)  Is  owned  or  operated  by  a  person 
who  employs  100  or  fewer  individuals; 

(B)  Is  a  small  business  concern  as 
defined  in  the  Small  Business  Art; 

(C)  Is  not  a  major  stationary  source; 

(D)  Does  not  emit  50  tons  per  year 
(Ipy)  or  more  of  any  regulated  pollutant; 
and 

(E)  Emits  less  than  75  tpy  of  all 
regulated  pollutants. 

Michigan's  Small  Business  Clean  Air 
Assistance  Act  similarly  defines  the 
term  "small  business,"  and  expands 
criterion  (C)  to  include  major  stationary' 
sources  which  are  major  because  of  their 
location  in  a  nonatlainmcnt  area.  To 
avoid  discouraging  businesses  from 
seeking  assistance,  Michigan  intends  to 
use  a  flexible  definition  of  small 
business  when  implementing  the 
program.  The  type  of  service  and  the 
amount  of  resources  necessan,'  to  carrj' 
out  the  service  will  dictate  whether  a 
broad  or  narrow  eligibility  definition  is 
used.  This  is  consistent  with  section 
507(c)(2)  of  the  Act. 

The  State  of  Michigan  has  provided 
for  public  notice  and  comment  on  grants 
of  eligibility  to  sources  that  both  do  not 
emit  more  than  100  tpy  of  all  regulated 
pollutants  and  do  not  meet  the 


^Section  507(e)(1)(B)  requires  the  CAP  to  n'lxjrl 
on  the  compliance  of  the  SBAP  with  thrse  three 
Federal  statutes.  However,  since  Stale  agencies  are 
not  required  to  comply  with  them,  EPA  believes 
that  the  State  PROGRAM  must  merely  require  the 
CAP  to  report  on  whether  the  SBAP  is  adiiering  to 
the  gnnersl  principles  of  these  Federal  statutes. 


eligibility  provisions  of  sections 
507(c)(1)  (C),  (D),  and  (E)  of  the  Act.  In 
response  to  such  a  petition  by  a 
stationary  source,  the  Director  of  the 
MDNR  may  define  a  source  as  a  "small 
business."  This  is  consistent  with 
section  507(c)(2)  of  the  Act. 

The  Stale  of  Michigan  has  provided 
for  exclusion  from  the  "small  business" 
definition  for  any  category  or 
subcategory  of  sources  that  the  State 
detennines  to  have  sufficient  technical 
and  financial  capabilities  to  meet  the 
requirements  of  the  Act.  The  Director  of 
the  MDNR  may  exclude  such  sources 
after  consultation  with  the  EPA  and  the 
Small  Business  Administration  and  after 
providing  notice  and  opportunity  for 
public  hearing.  This  provision  is 
consistent  with  section  507(c)(3). 

III.  Final  Rulemaking 

Michigan  has  submitted  a  SIP  revision 
implementing  each  of  the  required 
PROGRAM  elements  required  by  section 
507  of  the  Act.  The  PROGRAM  will  be 
fully  implemented  by  November  15, 
1994. 

Because  the  EPA  considers  this  final 
rule  noncontjoversial  and  routine,  we 
are  approving  it  today  without  prior 
proposal.  This  rule  will  become 
effective  on  August  2.  1994.  However,  if 
we  receive  notice  by  July  5,  1994  that 
someone  wishes  to  submit  adverse 
comments,  then  the  EPA  will  publish: 
(1)  A  notice  that  withdraws  the  action, 
and  (2)  a  notice  that  begins  a  new 
rulemaking  by  proposing  the  action  and 
establishing  a  comment  period. 

This  action  has  been  classified  as  a 
Table  2  Action  by  the  Regional 
Administrator  under  the  procedures 
published  in  the  Federal  Register  on 
January  19.  1989  (54  FR  2214-2225).  A 
revision  to  the  SIP  processing  review 
tables  was  approved  by  the  Acting 
Assistant  Administrator  for  Office  of  Air 
and  Radiation  on  October  4. 1993 
(Michael  Shapiro's  memorandum  to 
Regional  Administrators).  A  future 
notice  will  inform  the  general  public  of 
these  tables.  Under  the  revised  tables 
this  action  remains  classified  as  a  Table 
2.  On  January  6.  1989  the  Office  of 
Management  and  Budget  (OMB)  waived 
Table  2  and  3  SIP  revisions  (54  FR  2222) 
from  the  requirement  of  section  3  of 
Executive  Order  12291  for  a  period  of 
two  years.  The  EPA  has  submitted  a 
request  for  a  permanent  waiver  for  Table 
2  and  Table  3  SIP  revisions.  The  OMB 
has  agreed  to  continue  the  temporary- 
waiver  until  such  time  as  it  rules  on  the 
EPA's  request.  This  request  continued 
in  effect  under  Executive  Order  12866 
which  superseded  Executive  Order 
12291  on  September  30,  1993. 
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List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Small  business 
assistance  |jrogram.  Incorporation  by 
roferrnce. 

Authority:  42  U.S.C.  7401-767 l(j. 
Dated:  May  3.  1994. 
V  aldas  V.  Adamkus, 

Pfgional  Administralor 

Fur  thr  reasons  set  out  in  the 
preamble,  part  52.  chapter  1.  title  40  of 
the  Code  of  Federal  Regulations  is 
amended  as  follows: 

PART  52— [AMENDED] 

1.  The  authority  citation  for  part  Ty'i 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-767 Iq 

Subpa.t  X— Michigan 

2.  Section  52.1170  is  amended  by 
adding  paragraph  (c)(94)  to  n.^ad  as 
follows: 

§  52.1 170    Identification  of  plan. 

•         •         •         »         * 

(cj  •    •   • 

(94)  On  November  13.  1992,  Januarj- 
8,  1993.  and  November  12,  1993,  the 
State  of  Michigan  submitted  a  Small 
Business  Stationary  Source  Technical 
and  Environmental  Assistance  Program 
for  incorporation  in  the  Michigan  State 
Implementation  Plan  as  required  by 
section  507  of  the  Clean  Air  Act. 

(i)  Incorporation  by  reference. 

(a)  Small  Business  Clean  Air 
Assistance  Act,  Act  No.  12,  Public  Acts 
of  1993,  approved  by  the  Governor  on 
April  1,  1993,  and  effective  upon 
approval. 

3.  Section  52.1184  is  added  to  read  as 
follows: 

§  52.1184    Small  business  stationary 
source  technical  and  environmental 
compliance  assistance  program. 

The  Michigan  program  submitted  on 
November  13,  1992,  January  8,  1993, 
and  November  12,  1993,  as  a  requested 
revision  to  the  Michigan  State 
Implementation  Plan  satisfies  the 
requirements  of  section  507  of  the  Clean 
Air  Act  Amendments  of  1990. 

|KR  Doc.  94-13496  Filed  6-2-94:  8:45  ami 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

43  CFR  Public  Land  Order  7057 

(AK-932-4210-06;  F-8&329] 

Withdrawal  of  Public  Lands  for 
Protection  of  the  Coldfoot 
Ad.ministrative  Site,  Visitor  Centers, 
and  Campground;  Alaska 

AGENCY;  Bureau  of  Land  Management, 
Interior. 

ACTION:  Public  land  order. 

summary:  This  order  withdraws 
approximately  100  acres  cf  public  lands 
from  settlement,  sale,  location,  or  entry 
under  the  general  land  laws,  and  from 
location  and  entry  undor  the  L'nited 
States  mining  laws,  but  not  fro.ni 
mineral  leasing,  for  a  period  of  20  >  ears 
for  the  Bureau  of  Land  Managenujnt  to 
prot(K:t  an  adjninistrative  site,  visitor 
centers,  and  a  public  campground  at 
Coldfoot,  Alaska. 

EFFECTIVE  DATE:  June  3,  1994. 
FOR  FURTHER  INFORMATION  CONTACT:  Sue 
A.  Wolf,  BLM  Alaska  State  Office,  222 
VV.  7ih  Avenue,  No.  13.  Anchorage, 
Ala.ska  99513-7599,  907-271-5477. 

By  virtue  of  the  authority  vested  in 
the  .Secretary  of  the  Interior  by  Section 
204  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  43  U.S.C. 
1714  (1988),  it  is  ordered  as  follows: 

1.  Subject  to  valid  existing  rights,  the 
following  described  public  lands  are 
hereby  withdrawn  from  settlement,  sale, 
location,  or  entry  under  the  general  land 
laws,  including  the  United  States 
mining  laws  (30  U.S.C.  Ch.  2  (1988)). 
but  not  fi-om  leasing  under  the  mineral 
leasing  laws,  to  protect  the  Coldfoot 
administrative  site,  visitor  centers,  and 
campground: 

Fairbanks  Meridian  (Unsurveyed) 
Parcel  I  (Visitor  Center) 

A  parcHi  of  land  lying  within  tbe  VV'.a  of 
SBC.  1.5.  and  the  E'/z  of  set.  16.  T.  28  .\.,  R. 
12  VV.,  the  Point  of  Beginning  being  the 
intp.-section  of  the  centerline  of  the  Dalton 
Highway  and  thf;  cenierline  of  the  Vonetie 
Trail: 

Ihence.  N.  75''  W.,  approximately  180  f  -t 
to  corner  No.  1 ; 

Thence.  N.  40°  E..  approximately  570  fi  et 
to  corner  No.  2; 

Thence.  N.  18M0'  W.,  approximately  -iHO 
feet  to  corner  No.  3; 

Thence,  S.  49°30'  W..  approximately  i.020 
feet  to  comer  No.  4: 

Thence.  S.  60°  E.,  approximately  330  teet 
to  corner  No.  5: 

Thence.  S.  75°  E.,  approximatelv  300  feet 
to  close  at  comer  No.  1. 

Thi.s  parcel  contains  approximately  8.80 
acres. 
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Parcel  2  (Visitor  Center) 

A  parcel  of  land  lying  within  the  WVa  of 
sec.  15,  and  the  E'/i  of  sec.  16,  T.  28  N..  R. 
12  W.,  the  Point  of  Beginning  being  the 
intersection  of  the  centerline  of  the  Dalton 
Highway  and  the  rentprline  nf  the  Venetie 
Trail; 

Thence,  S.  89°  \V.,  approximately  210  feet 
to  corner  No.  1 ; 

Thence.  N.  75°  W..  approximately  270  feet 
to  corner  No.  2; 

Thence,  N.  60°  W..  approximately  360  feet 
to  comer  No.  3; 

Thence,  S.  49°30'  W.,  approximately  840 
feet  to  corner  No.  4: 

Thence,  S.  60°  E.,  approximately  810  feet 
to  corner  No.  5; 

Thence,  N.  40°  E.,  approximately  900  feet 
to  close  at  corner  No.  1. 

This  parcel  contains  approximately  15 
acres. 

Parcel  3  (Visitor  Center) 

A  parcel  of  land  lying  within  sec.  15,  T.  28 
N.,  R.  12  \V.,  the  Point  of  Beginning  being  the 
intersection  of  the  centerline  of  the  Dalton 
Highway  and  the  centerline  of  the  Venetie 
Trail; 

Thence.  S.  77°  E.,  approximately  100  feel 
to  corner  No.  1 ; 

Thence,  continuing  S.  77°  E.. 
approximately  750  feet  to  corner  No.  2; 

Thence.  N.  40°  E.,  approximately  360  feet 
to  corner  No.  3; 

Thence,  N.  77°  VV.,  approximately  750  feel 
to  corner  No.  4; 

Thence.  S.  40°  W..  Approximately  360  feet 
to  close  at  corner  No.  1: 

This  parcel  contains  approximately  4  60 
acres. 

Parcel  4  (Administrative  .Site) 

A  parcel  of  land  lying  within  the  EVz  of 
sec.  23.  and  the  VVV2  of  sec.  24.  T.  29  N.,  R 
12  VV.,  the  Point  of  Beginning  being  the 
intersection  of  the  centerline  of  the  Dalton 
Highway  and  the  middle  of  the  channel  of 
Marion  Cj-e«"k  within  sec.  23; 

Thenrc,  N.  61°30'  E.,  approximately  875 
ftet  to  corner  No.  1 : 

Thence,  S.  69°06:  E..  approximately  344 
feet  to  corner  No.  2; 

Thence,  S.  23°50'  E.,  approximately  429 
feet  to  corner  .\'o  3; 

Thence.  S.  62°07'  E..  approximutoly  306 
feet  to  corner  No.  4: 

Thence,  S.  75°27'  E..  approximately  704 
feet  to  corner  No.  5: 

Thence.  S.  66°11'  E..  approximately  795 
feet  to  comer  No.  6: 

Thence,  N.  23°48'  E..  approximately  460 
feet  Ic  comer  No.  7: 

Thence,  N.  66°11'  VV..  approximately  405 
feet  to  corner  No.  8: 

Thence,  N.  54°31'  VV.,  approximately  1.880 
feet  to  corner  No.  9; 

Thence,  S.  36°21'  VV..  approximately  696 
feet  to  close  at  comer  No.  1. 

This  parcel  contains  approximately  35 
acres. 

Parrel  5  (Campground) 

A  parcel  of  land  lying  within  the  S'/i  of 
sec.  23,  and  the  nW  of  sec.  26.  T.  29  N.,  R. 
12  W.,  the  Point  of  Beginning  being  the 
intersection  of  the  centerline  of  the  Dalton 
Highway  and  the  middle  of  the  channel  of 
Marion  Creek  within  sec.  23; 


Thence,  S.  la'SO'  VV.,  approximately  1.020 
feet  to  comer  No.  1; 

Thence,  S.  40°30'  E.,  approximately  600 
feet  to  corner  No.  2; 

Thence,  S.  23°  E.,  approximately  200  feet 
to  corner  No.  3; 

Thence,  S.  70°  E.,  approximately  900  feet 
to  comer  No.  4; 

Thence.  N.  20°30'  E.,  approximately  1.150 
feet  to  corner  No.  5; 

Thence,  N.  70°  VV.,  approximately  1,580 
feet  to  comer  Nc^  6; 

Thence.  S.  19°  VV.,  approximately  720  feet 
to  close  at  comer  No.  1. 

This  parcel  contains  approximately  36.60 
Ht.res. 

The  areas  described  agg.^egate 
approximately  100  acres. 

2.  The  withdrawal  made  by  this  order  does 
not  alter  the  applicability  of  tho'f  public 
land  laws  governing  the  use  of  the  lands 
under  lease,  license,  or  permit,  or  governing 
the  disposal  of  their  mineral  or  vegetative 
resources  other  than  under  the  mining  laws. 

3.  This  withdrawal  will  expire  20  years 
from  the  effective  date  of  this  order  unless, 
as  a  result  of  a  review  conducted  before  the 
expiration  date  pursuant  to  Section  204(f)  of 
the  Federal  Land  Policy  and  M&nagement  Act 
of  1976,  43  U.S.C.  1714(f)  (1988),  the 
Secretary  determines  that  the  withdrHwal 
shall  be  extended. 

Diited:  May  17,  1994. 
Bob  Armstrong, 

Assistant  Secretary  of  the  Interior. 
IFR  Doc.  94-13572  Filed  6-2-94:  8:45  ami 
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43  CFR  Public  Land  Order  7058 

[AZ-930-4210-06;  AZA-26437] 

Withdrawal  of  National  Forest  System 
Land  for  the  Sears- Kay  Ruin 
Interpretative  Site;  Arizona 

AGENCY:  Bureau  of  Land  Managemont. 
Interior. 

ACTION:  Public  land  order. 

SUMMARY:  This  order  withdraws  160 
acres  of  National  Forest  System  land 
from  location  and  entry  under  the 
United  States  mining  laws  for  50  years 
for  the  purpose  of  protecting  the  Sears- 
Kay  Ruins  Interpretive  Site.  The  land 
has  been  and  will  remain  open  to  the 
mineral  leasing  laws  and  other  surface 
uses  applicable  to  National  Forest 
System  land  authorized  by  the  Forest 
.Spr\ice. 

EFFECTIVE  DATE:  June  3.  1994. 

FOR  FURTHER  INFORMATION  CONTACT:  )ohn 

Mezes,  BLM  Arizona  State  Office,  P.O. 

Box  16563,  Phoenix,  Arizona  S.SOl  1, 

602-650-0509, 

By  virtue  of  the  authority  vested  in 
the  Secretary  of  the  Interior  by  Section 
204  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  43  U.S.C. 
1714  (1988).  it  is  ordered  as  follows: 


1.  Subject  to  valid  existing  rights,  the 
following  described  National  Forest 
System  land  is  hereby  withdrawn  from 
location  and  entry  under  the  United 
States  mining  laws  (30  U.S.C.  Ch.  2 
(1988)),  but  not  from  leasing  under  the 
mineral  leasing  laws,  to  protect  the 
capital  investment  and  the  archenlogical 
values  of  the  Sears-Kay  Ruin 
Interpretive  Site: 

Gila  and  Salt  River  Meridian 

Tonto  Nation.!]  Forest 

T.  6  N.,  R.  5  E.. 
.See.  2,  EV2SVVV4,  EV2NVV>aSVV"4.  and 

EVzSVV'aSVV'A; 
Secll.NE'ANVV'A. 

The  area  described  contains  160  acres  in 
Maricopa  County. 

2.  The  withdrawal  made  by  this  order 
does  not  alter  the  applicability  of  those 
land  laws  governing  the  use  of  the 
National  Forest  System  land  under 
lease,  license,  or  pennit,  or  governing 
the  disposal  of  their  mineral  or 
vegetative  resources  other  than  under 
the  mining  laws. 

3.  This  withdrawal  will  expire  50 
years  from  the  effective  date  of  this 
order  unless,  as  a  result  of  a  review 
Conducted  before  the  expiration  date 
pursuant  to  section  204(f)  of  the  Federal 
Land  Policy  and  Management  Act  of 
1976,  43  U.S.C.  1714(fl  (1988),  the 
Secretary  determines  that  the 
withdrawal  shall  be  extended. 

t 

Dated:  May  17,  1994. 
Bub  Armstrong, 

Assistant  5ef  ritnry  of  the  Intttrior. 
jFK  Doc.  94-13578  Filed  6-2-94:  845  ami 
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43  CFR  Public  Land  Order  7059 
[10-943-4210-06;  IDI-29260] 

Withdrawal  of  Public  Land  (or  Big 
Wood  River  Geological  Sites;  Idaho 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Public  land  order. 

SUMMARY:  This  order  withdraws  309 
acres  of  public  lands  from  the  mining 
laws  only,  for  a  period  of  50  years  for 
the  Bureau  of  Land  Management  to 
protect  the  Big  Wood  River  Geologic 
Sites.  The  lands  have  been  and  remain 
open  to  mineral  leasing. 
EFFECTIVE  DATE:  June  3,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  E.  Ireland,  BLM  Idaho  State 
Office,  3380  Americana  Terrace,  Boise. 
Idaho  83706.  208-384-3162. 

By  virtue  of  the  authority  vested  in 
the  Secretary  of  the  Interior  by  .Section 
204  of  the  Federal  Land  Policy  and 
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intended  to  be  "Fettled  in 
ac.tunl  channel  center  liw 
The  point  of  beginning 
segment  is  tied  to  iho  trin 
beginning  which  is  the 
to  Sections  32  and  33.  T. 
Diise  Meridian  and  S.rii 
■iS..R.  18E..  RoiseMeric 
bearings  and  distances  ar 
Fr.mi  the  true  point  of 
88'13'51"F..  10KH.05ft. 
beginning  of  segment  Uu 

Thence:  ~ 
.S43'53't9"t;. 
.Sr>9°51'3n"K. 
.S  l.-i^L'7'17'  E., 

S22'59'43"E., 

S  08';i4'20"  W 

S  55'26'4U"  !•: 

.S  23°.=>6'.S6'  E. 

S  27''S6'n4"  i:. 

S  27'39'57"  E 

.S  J8''30'53"E..371.fil  ft.. 

.S2r32'll  "E..  295.66  f!.; 

N  aa"!  1 '03"  i;..  647.91  ft.; 

S7l'32'45"E..3B7.64ff.; 

.S05'27',59"E.  866.34  ft.; 

S2.3°44'04"E..  5'16«7fl.; 

.S49°27'34"E.,  42.5.93  ft.: 

.S  13=0800"  W..  535.89  ft.: 

.S  15''13'25"W..  578.48  ft.; 

S3t;"16'3rVV..  426.33  ft.: 

.S28''12'50"VV..  421.32  ft.; 
true  point  of  beginning 
33"58-06"W..9J49.74 

From  the  true  point  of  bHgi 
30°37ir-E..  10.442.10  feet  tfi 
heginning  of  segment  No.  2. 
Tlience: 

S07°31'22"W..5.S1.58ft.; 

.S48°12'40"W.,  908.45  ft.: 

.S46''14'41'W..  404.50  ft.; 
true  point  of  beginning  bda 
2r47'54"W..  11,208.77  f. 


43  U.S.C. 
as  follows: 
ng  rights,  the 
ic  lands  are 
ocation.  or 
tes  Mining 
]).  but  not 
ineral  leasing 
ique  Bureau 
logic  sites: 
either  side 
the  Big  Wood 
d  perpendicular 
Segments  1 
feet  wide 
channel 
wo),  4  (four). 

)  are  300  feel 
de  of  channel 


.  f.!ii93ft.: 

,407.84  ft  . 

,  74  1.43  ft.; 

,  7JS.4r)f!  ; 
470.4:.  i: : 
.404  92  ft  ; 

.429.7?  ft.; 

,491  71  ft.: 

.  5.56.80  ft.; 

,  365.96  ft.: 


fe«t 


ons  define  the 
of  the  Big 
withdrawn, 
hese  courses 
line  are 
ivor  of  the 
location, 
for  each  ri  ver 
point  of 
er  common 
S  ,  R.  18  E.. 
ns  4  and  5,  T. 
•n.  All 

c'-pproximate. 
ginning.  N 
the  point  of 


f  e 


b<  ars  1 


1  om  which  the 
N 
distant, 
ning.  S 
the  point  of 


f  om 


whif:h  the 
rsN 
distant. 


S03'43ir 
S  10''22'30 
S  46^42'22" 

S  ey'is'?? 

.S30";471 


:  from  which  the 


From  the  true  point  of  beginning,  .S 
20°35'09'  K  .  16.508.89  feet  to  the  |K>int  oi 
beginning  of  segment  No.  3. 
There; 

S  07''44'4,3"  E,  251.55  ft.; 
S  0:t°51-33"  E.,  249.90  ft.;  from  whi<  h  the 
true  point  of  beginning  bears  N 
19^55'4^'  VV.,  16.994.28  feet  distant. 
From  the  tnie  point  of  beginning.  S 
04°35'14--  E..  23,660.56  feet  to  the  point  o! 
beginning  of  segment  No.  4 
Thence:  ■» 

S26°3712"E..  593.24  ft.; 
S  05'.'j'08"  VV..  548.57  ft.; 
S  24'30'21"W..  509.82  ft  : 
E.  532.53  ft.; 
W.  624.26  ft.; 
E..  476.70  ft.; 
f-;.  399.96  ft.; 
[■..385.95  ft. 
true  point  of  beginning  bears  N 
04°56'39"  W.,  27.368.43  feet  diitant. 
From  tht!  true  point  of  beginning,  S 
08''54'35"  E.,  32.444.82  feet  to  the  point  of 
beginning  of  segment  No.  5. 
Thence: 

S84''.59'22"E..675.19  ft.; 
N74'25'54"E..  697.25  ft.; 
\  b5':!2'30  "  E..  1205.49  ft.: 
S86'44-40"E..  1041.29  ft.; 
S  66-51-26"  E.,  465.63  ft  :  from  which  tlif 
true  point  of  beginning  bears  .\' 
15^49  0.5"  W..  32,915.05  feet  distant. 
Fr.)in  the  true  point  of  beginning.  S 
16'.5604"  E..  36.970.13  feet  to  the  point  of 
bejjinnino  of  segment  ;S'o.  6. 
Th.:il.  .;: 

•S  28'4r40-E..  769.01  ft.; 
S  n8UT39"  \V..  868.29  ft.; 
.S44°4r5rE..  262.17  ft.; 
N.'il=25'25"E.,432.36ft.: 
.S  0,5^48'32  '  E  .  616  57  ft  ; 
S.aO'.^O^F.'E..  358.83  ft.; 
•S  1  !'>33'15"W..507.06ft.: 
S07'26'41"E..  495.92  ft  ; 
S  1  r33'16"  E..  628.92  ft  ;  from  vvhi(  h  tho 
true  point  of  beginning  bears  N 
16''50'49"  W.,  4t,313.:?6  feet  distant. 
Fmin  the  taie  point  of  beginning.  S 
,70  ,„.22-  E    42.514.59  feet  to  the  point  of 
beginning  of  s-3gment  No.  7a 
Thence: 

VV..  818.16  ft.; 
E,  406.96  ft.; 
E..  311  54  ft.; 
S47^35'26"W..  573.54  ft.; 
.S04°35'37"VV..  339.23  ft.; 
.S51°35'25"VV..  410.21  ft.; 
VV..  330.74  ft.; 
533.30  ft.; 
574.00  ft.; 
952.34  ft  ; 
1005.96  ft.; 
744  18  ft.: 
514.46  ft.; 
607.70  ft.; 
,  583.33  ft.; 
658.18  ft.; 
462.20  ft.; 
.527.00  ft.; 
692.24  ft.; 
471.41  ft.: 
.508.67  ft.: 
783.98  ft.; 


5  25^917" 
S  10-38'18" 


S57'21'48' 
,S  04 •'27' 18' 
S  60'20'02' 
S8r02'43' 
.S  14'13'23' 
S  20''29'33' 
S  5.3'05  46' 
.S  02''52'29' 
S  10''05'41" 
-S  55''25'33" 
S  16'45'53"  E 
S  fifi'*32'33"  VV. 
,S  77«24'38"  W. 
S51°07'32"W. 
.S67'22'31"  VV. 
.S4B°21'43"VV. 


VV. 
VV.. 
VV. 
VV. 

w. 

VV., 
E. 
W. 
W. 


.S  42''33'53"  VV.,  582.70  ft.;  firom  which  the 
iRie  point  of  beginniiig  bears  N 
06°39'56"  VV..  50.181.07  feet  distant, 
f  rom  the  true  point  of  beginning,  S 
12''32'21"  E..  46.124  feet  to  the  point  of 
beginning  of  segment  No.  7b, 
Thence: 

.S  12''57'.5r'E.,  393.87  ft; 
S49''34'36"E..  135.82  ft.; 
.S17°46'05"E..  388.98  ft.; 
.S02'35'03"E..  367.77  ft.: 
S65''14'45"VV.,  323.55  ft: 
S42°37'1]"E..  239.80  ft.; 
S  18"j7'34"E..  373.38  ft.; 
.S6tr29'42"W..  302.93  ft.; 
.S  41''02'32"  VV.,  3i3..'J6  ft.; 
.S.54=32'06"VV.,  359.45  ft.; 
S  68  34'23"VV..  456.99  ft.; 
S  ir.35'07'W.,  211.31  ft.; 
S13'41'48"E..  377.90  ft.; 
.S08°03'OfrVV..  314.83  ft.; 

359.10  ft.: 

512.47  ft.: 

417;66  ft.: 

■262.61  ft.; 

285.49  ft.; 


-S  54°30'46"  VV. 

N  77''39'24"  VV 

.S80''01'31"W. 

.S38°03'01"VV. 

S  78'0202"  W. 

S65''14'09"VV.,  368.79  ft. 

,S0P,'0r06"vV.,  314.83  ft.; 

-S  19'21'03"VV..612  02ft.; 

.N44'5o'06"VV..  291.74  ft,; 

.S4K''2.5'32"VV.,  313.20  ft.; 

N  ;52"45'5.5"  W.,  299.P.9  ft.; 

S  Hl'>19'19"  W..  401.37  ft.;  from  which  the 
ti'.;i'  ooint  of  bfgiimin^,  bears  N 
06°39'56"VV..  50.181.07  k-i>t  distant 

The  area.s  tie.scribed  agg.regate  300 
acres  in  Lincoln  County. 

2. 1  he  withdrawal  made  by  ibis  order 
dees  not  ai»er  the  applicability  of  those 
puiilic  land  laws  gnvernin;;  the  use  of 
the  lajids  under  lea.se.  iicunoi;.  or  permit 
or  governing  the  disposal  of  their 
mineral  or  vegetative-  ni.sources  other 
than  under  the  mir.in;^  laws. 

3.  This  withcfrnwal  wiil  expire  50 
y;'ars  from  the  effee;tjve  date  of  this 
order  unless,  as  a  resul;  of  a  review 
conducted  bcfura  the  expiration  date 
pursuant  to  Sec'ion  204(fl  of  the  Federal 
Land  Policy  and  Management  Act  of 
l'J76.  43  U.S.C.  17]4;n  (1988),  the 
Secretary  detennines  that  the 
withdrawal  shall  be  extended. 

billed :  .Miiy  17.  199<i. 
Bob  Armstrong, 

Assistniit  Secretary  ■}}  tbi^  Inlt:nor. 
(FK  Doc.  94-13577  Fil  .(^  6-2-94:  8:45  am) 
BILLING  CODE  4310-66-M 


43  CFR  Public  Land  Order  7060 
(NV-930-421(M)6;  N-56170] 

Withdrawal  of  Public  Land  for 
Recreation  Area;  Nevada 

AGENCY:  Bureau  of  Luuid  Management. 

Interior. 

ACTION:  Public  land  order. 

SUMMARY:  This  order  withdraws  464.93 
acres  of  public  land  from  surface  entr>- 
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and  mining  for  a  period  of  20  yeras  for 

the  Bureau  of  Land  Management  to 

protect  the  Sacramento  Pass  Recreation 

Area  in  White  Pine  County.  The  land 

has  been  end  remains  open  to  mineral 

leasing. 

EFFECTIVE  DATE:  June  3,  1994. 

FOR  FURTHER  INFORMATION  CONTACT: 

Vienna  Welder,  BLM  Nevada  State 

Office.  P.O.  Box  12000.  Reno.  Nevada 

89520,  702-785-6.526. 

By  virtue  of  the  authority  vested  in 
the  Secretary  of  the  Interior  by  Section 
204  of  the  Federal  Land  Policy  and 
.Management  Act  of  1976.  43  U.S.C. 
1714  (1988),  it  is  ordered  as  foHnws: 

1.  Subject  to  valid  existing  rights,  the 
following  described  public  land  is 
hereby  withdrawn  from  settlement,  sale, 
location;  or  entry  under  the  general  land 
hiws,  including  the  United  States 
mining  laws  (30  l.^S.C.  Ch.  2  (1988J). 
but  not  from  leasing  under  the  mineral 
le.Hsing  laws,  to  protect  the  Bureau  of 
Land  Management's  Sacrair.ento  Pass 
R*;creatinn  Are.i: 

Miunt  Diablo  Meridian 

T.  14  N.  R.  63E.. 

Sec.  1.  Ifj'.s  3  find  4; 

Sec.  2.  lots  1  and  2 
T  15.\"..  R.  OrfE.. 

.S,-(..  35.  S^'...; 

Sec.  .It),  VWiSW'.^  ;i:id  SE'  4S\V'/4. 

The  area  described  contains  4fi4.f)3  acres  iti 
White  Pine  County. 

2.  The  withdrawal  made  bv  this  or(l<;r 
does  nui  alter  the  applicability  of  those 
public  land  laws  governing  the  use  of 
the  lands  under  biase,  licer.s';.  or  permit, 
or  govf-min?,  the  disposal  of  their 
minerfd  or  vegetative  resources  other 
than  luider  the  mif.ing  laws. 

3.  Th;5  withdrawal  will  expire  20 
years  from  the  eiiw  five  date  of  this 
order  uii!"'-.s,  as  a  result  of  a  review 
cond'jctr.'!  before  the  expiration  date 
pursaunt  to  Section  204(f)  of  the  Federal 
Land  Policy  and  Management  Act  of 
1976.  43  U.S.C  1714(0  fl9fi8).  the 
Secretary  deterinines  diat  the 
withdrawal  shall  be  extended. 

Dated:  M:'y  17.  IQ'H 
Bob  Arnist.'T>ng, 

Assistant  Sccmtar)-  of  the  Intunor. 
IFR  Dor..  94-1357B  Fil.'d  (^2-<>4;  «;45  ani| 
SILLING  CODE  4310-HC-4il 


43  CFR  Public  Land  Order  7062 
(CO-932-4210-06;  COC  021250] 

Partial  Revocation  of  Public  Land 
Order  No.  1600;  Colorado 

AGENCY:  Bureau  of  L.and  Management. 

Interior. 

action:  Public  Land  Order. 


SUMMARY:  This  order  revokes  Public 
Land  Order  No.  1800  insofar  as  it  affects 
12.07  acres  of  National  Forest  System 
land  withdrawn  for  protection  of  a 
campground.  The  land  is  no  longer 
needed  for  this  purpose  and  the 
revocation  is  needed  to  permit  disposal 
of  the  land  by  the  Forest  Service.  The 
land  is  temporarily  closed  to  mining  by 
a  Forest  Service  exchange  proposal.  The 
land  has  been  and  remains  open  to 
mineral  leasing. 

EFFECTIVE  DATE:  June  20.  1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Doris  E.  Chelius,  BLM  Colorado  State 
Office.  2br>r)  Youngfield  Street. 
Lakev.ood,  C;..lorado  80215-7076,  303- 
2.10-3706. 

By  virtue  of  the  authority  vested  in 
the  Secretary  of  the  Interior  by  Section 
204  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  43  IJ.S.C. 
1714  (1988),  it  is  orden^d  as  follows; 

1.  Public  Land  Order  No.  1800.  which 
withdrew  National  Forest  System  land 
for  use  as  a  campground,  is  hereby 
revoked  insofar  as  it  affects  the 
following  described  National  Fore.st 
.System  land: 

Sixth  Principal  M>>ridiun 

Anifhjlui  .\'iilinr,:il  Fnn->t 
T.  2  S..  R.  75  W.. 

S«c  10,  Suspendi'd.  Mirtus  ii:;d  Hounds 
desf.Tiption: 

Besinr:!!!^^  jt  f;oni(;r  N').  2.  HliS  117; 
Thf»nce  S.  3°  K..  24  53  chains  to  coin(;r  No 
3.  HES  117;  N.  73°  R..  10  00  chains; 
Morthwe'Jtprly  with  lh«,>  f;t:ntBfline  of     . 
Highway  US  40.  24  84  chains  to  the  point 
of  beginning 

The  area  d^-scrilwd  <;ontuins  12.07,acres  of 
NaiioRHl  FofKst  System  land  in  Cr;.nd 
(".oiinty. 

2.  At  9:00  a.m.  on  June  20.  1994,  the 
land  described  in  paragraph  1  will  be 
open  to  such  forms  of  disposition  as 
may  by  law  be  made  of  National  Forest 
Sy.stem  lands,  subject  to  valid  existing 
rights,  the  provisions  of  existing 
withdrawals,  other  segregations  of 
record,  and  the  requirements  of 
applicable  law. 

Dated:  May  24.  1994. 
Bob  Armstrong, 

Assistant  St^retary  oftlw  Intunor. 
jFR  Doc.  94-13498  Filed  r>-2-94;  8:45  Hmj 
BILLING  CODE  43ia-JB-P 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

46  CFR  Parts  12  and  16 

fCGD  93-051] 


RIN2115-AE54 

Proof  of  Commitment  To  Employ 
Aboard  U.S.  Merchant  Vessels 

AGENCY:  Coast  Guard.  DOT. 
ACTION:  Final  rule. 

SUMMARY:  The  Coast  Guard  amends  its 
regulations  covering  applicants  fur 
merchant  mariner  s  documents  to 
eliminate  the  requirement  that  the 
applicant  provide  proof  of  a 
commitment  of  employment  as  a 
member  of  the  crew  of  a  United  .States 
merchant  vessel.  Because  of  new 
requirements  portaining  to  applicants  of 
merchant  mariner's  doruments,  the 
requiiement  for  proof  of  a  commitment 
of  employment  is  no  hmger  necessary. 
This  action  will  relieve  applicants  and 
employers  of  an  unnecessary'  regulatory 
burden. 

EFFECTIVE  DATE:  July  5.  1994. 

ADDRESSES:  Unless  otherwise  indicated. 
documents  referf^nced  in  this  preamble 
are  available  for  inspection  or  copying 
at  the  office  of  (he  Executive  .Secretary. 
Marine  .Safety  Council  (G-LRA/3406)". 
U'.S.  Coast  Guard  Headqua/ters,  2100 
Second  Street  SW.,  Washmgton,  IX; 
20593-0001.  between  8  a.m.  and  3  p.m.. 
Monday  through  Friday,  except  Federal 
hr.lidavs.  The  telephone  number  is  (202) 
267-1477. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mrs.  Justine  Bunnell,  N!(  rchant  Vo:isel 
Personnel  Division,  at  (202)  267-^233. 

SUPPLEMENTARY  INFORMATiON: 

Drafting  Information 

The  principal  persons  involved  in 
drafting  this  document  are  Mrs.  Justine 
Bunnell.  Proje<;t  Manager,  Office  of 
.Marine  Safely,  Security  and 
Knvironment  Protection,  and  Ms  Helen 
Boutrous,  Project  Counsel.  Office  of 
Chief  Co imsel. 

Regulatory  History 

On  December  6,  1993.  the  Coast 
Guard  published  a  notice  of  proposed 
rulemaking  (NPRM)  entitled  "Proof  of 
Commitment  to  Employ  Aboard  U.S. 
Merchant  Vessels"  in  the  Federal 
Register  (58  FR  64278).  The  Coast  Guard 
received  four  letters  commenting  on  the 
proposal.  A  public  hearing  was  not 
requested  and  one  was  not  held. 


Background  and  Puq>ose 

Section  1 2.25-5  of  title  4f 
nf  Federal  Regulations  requi  res  an 
applicant  for  an  original  me  chant 
mariner's  document  (MMD)  endorsed 
for  service  in  ratings  for  which  no 
professional  examination  is  equired  to 
produce  satisfactory  proof  o  a 
commitment  of  employment  (letter  of 


commitment)  as  a  member  o 
of  a  United  States  merchant 
requirement  was  established 
a  means  to  ensure  that  those 
obtaining  MMDs  were  actua 
employed  as  merchant  marir  ers. 
Because  no  fee  or  renewal  re  juirements 
had  be?"  associated  with  apjilication  for 
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Assessment  is  unnecessary.  This  final 
of  the  Code     "^'^  ^^^'  relieve  applicants  of  the 

burden  of  obtaining  a  letter  from  a  new 
employer  evidencing  the  employer's 
commitment  to  hire  the  applicant. 
Employers  will  be  reheved  of  the 
burden  of  supplying  such  letters.  While 
the  cost  of  obtaining  and  supplying  such 
letters  is  considered  minimal,  this 
action  will  relieve  industry  and 
applicants  of  an  unnecessary  regulatory 
requirement. 


the  crew 
/essel.  This 
in  1937  as 
persons 

1  Iv  to  be 


an  MfvlD,  many  applying  for  m  MMD 
were  doing  so  to  obtain  a  des  irable  form 
of  identification,  and  had  no  intention 
of  seeking  emplojTnent  as  a  r  lerchant 
mariner. 

On  March  19,  1993,  the  Co  ist  Guard 
published  a  final  rule  establi:  hing  u.ser 
fees  for  services  relating  to  m  irine 
licensing,  certification  of  regi  ;trv,  and 
merchant  mariner  documentc  lion  (58 
FR  15228).  That  rule  establisl  ed  an 
issuance  fee  of  $35  for  an  M\  D  with  an 
additional  $17  charge  for  an  I  BI 
criminal  record  check  if  the  a  iplicafion 
is  for  an  original  MMD.  As  no  led  in  the 
preamble  of  the  user  fee  final  -ule.  as  a 
result  of  the  user  fee  and  othe  • 
e.xpenses,  individuals  with  nc  intention 
of  returning  to  sea  may  choosi  i  not  to 
r^new  a  license.  Likewise,  the  user  fee 
will  deter  individuals  with  nc  intention 
of  obtaining  employment  as  a  member 
of  the  crew  of  a  United  Slates  merchant 
vessel  from  applying  for  an  M  ilD.  For 
this  rrrason,  the  Coast  Guard  n 
considers  the  requirement  for 
commitment  unnecessary-,  ant 
requirement  is  removed  by  thi 
rulemaking.  This  final  rule  als  3  makes 
conforming  changes  to  46  CFR  part  16 
to  remove  references  to  "comn  litment  of 
emplr.yment." 

uiscussion  ot  Comments  and  ( ihanges 

Four  comments  were  receivf  d  during 
the  comment  period.  All  of  th*: 
comments  supported  the  ruien  aking  as 
propo.sed.  Therefore,  no  chang  -s  have 
been  included  in  this  final  rule . 

Regulatory  Assessment 

This  final  r>ile  is  not  a  signi.. 
regulatory  action  under  Execut 
12866  and,  has  not  been  revie 
the  Office  of  Management  and 
It  is  also  not  significant  under  , 
"Department  of  Transportation 
Regulatory  Policies  and  ProcedLres  "  (44 
FR  1 1040;  February  26,  1979). '  "he  Coast 
Guard  expects  the  economic  in  pact  to 
be  so  minimal  that  a  full  Regul;  tory 
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Small  Entities 

This  final  rule  will  eliminate  the 
requirement  that  an  applicant  provide 
proof  of  a  commitment  of  employment 
as  a  member  of  the  crew  of  a  United 
States  ni'irdiant  vessel.  The 
amendmLils  will  have  minimal 
economic  impact  on  the  maritime 
industry.  Therefore,  the  Coast  Guard 
certifies  under  section  605(b)  of  the 
Regulator}'  Flexibility  Act  (5  U.SC. 
601  ef  seq.).  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Collection  of  Information 

This  final  rule  contains  no  collection 
of  information  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C 
3501  et  seq). 

Federalism 

The  Coast  Guard  has  analyzed  this 
final  rule  under  the  principles  and 
criteria  contained  in  Executive  Order 
12612  and  has  determined  that  this  final 
rule  does  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Asses.sment.  The 
authority  to  establish  regulations 
pertaining  to  the  issuance  of  merchant 
mariner's  documents  has  been 
cummitled  to  the  Secretary  of 
Transportation  by  Federal  statute  and 
delegated  to  the  Coast  Guard. 
Documentation  of  merchant  mariners  is 
a  matter  national  in  application  for 
which  regulations  should  be  of  national 
scope  to  avoid  unreasonably 
burdensome  variances.  Therefore,  the 
Coast  Guard  intends  to  preempt  State 
action  addressing  the  same  matter, 
although  no  such  action  is  expected. 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  final  rule 
and  concluded  that,  under  section  2.B.2 
of  Commandant  Instruction  M16475.1B, 
this  action  is  categoi  ically  excluded 
from  further  environmental 
documentation.  The  amendment 
involves  only  ehmination  of  the 
requirement  that  an  applicant  provide 
proof  of  a  commitment  of  employment 
as  a  member  of  the  crew  of  a  United 


States  merchant  vessel  prior  to  receiving 
an  MMD  and  clearly  would  have  no 
environmental  impact.  A  Categorical 
Exclusion  Determination  is  available  in 
the  docket  for  inspection  or  copying 
where  indicated  under  ADDRESSES. 

List  of  Subjects 

46  CFR  Part  12 

Reporting  and  recordkeeping 
requirements,  Seamen. 


46  CFR  Part  16 

Drug  testing.  Marine  safety.  Reporting 
and  recordkeeping  requirements.  Safety 
Transportation. 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  proposes  to 
amend  46  CFR  parts  12  and  16  as 
follows: 

PART12— CERTIFICATION  OF 
SEAMEN 

1.  The  authority  citation  for  part  12  is 
revised  to  read  as  follows:  / 

Authority:  46  U.S.C.  2103.  7301.  7701. 
10104;  49  CFR  1.46. 

§12.25-6    [Removed] 

2.  Section  12.25-5  is  removed. 

PART  16-CHEMICAL  TESTING 

3.  The  authority  citation  for  part  16 
continues  to  read  as  follows: 

Authority:  46  U.S.C.  2103.  330(»,  7101, 
7301,  and  7701;  49  CFR  1.46. 

§16.105    [Amended] 

4.  In  §  16.105,  the  definition  of 
Commitment  of  employjuent  is 
removed. 

5.  In  §  16.210,  paragraph  (a)  is  revised 
to  read  as  follows: 

§  16.210    Pre-employment  testing 
requirements. 

(a)  No  marine  employer  shall  engage 
or  employ  any  individual  to  serve  as  a 
crewmember  unless  the  individual 
passes  a  chemical  test  for  dangerous 
drugs  for  that  employer. 
•         *        *         »        • 

Dated:  March  24, 1994. 
A.E.  Henn, 

Rem  Admiral.  U.S.  Coast  Guard.  Chief.  Ofjictf 
of  Marine  Safety.  Security  and  Environmental 
Protection. 

|FR  Doc.  94-13538  Filed  6-2-94;  8:45  am) 
BILUNG  CODE  4910-14-M 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  226 

[Docket  No.  930353-4145, 1.D.  012793B] 

Designated  Critical  Habitat;  Northern 
Right  Whale 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  tOceanic  and 
Atmospheric  Administration  (NOAA), 
{'ommerce. 
ACTION:  Final  rule. 

summary:  NMFS  is  de.signating  critical 
haliitat  for  the  northern  right  whale 
(Eubalaena  gJacialis).  JJie  designated 
habitat  includes  porti(?fis  of  Cape  Cod 
Bay  and  Stellwagen  Bank,  the  Great 
South  Channel  (each  off  the  coast  of 
Massachusetts),  and  waters  adjacent  to 
the  coasts  of  Georgia  and  the  east  coast 
of  Florida.  This  designation  provides 
notice  to  Federal  agencies  and  the 
public  that  a  listed  species  is  dependent 
on  these  areas  and  features  for  its 
continued  existence  and  that  any 
Federal  action  that  may  affect  these 
areas  or  features  is  subject  to  the 
consultation  requiiements  of  section  7 
of  the  Endangered  Species  Act  (ESA). 
EFFECTIVE  DATE:  July  5,  1994. 
ADDRESSES:  Requests  for  copies  of  this 
rule  should  be  addressed  to  the  Director, 
Office  of  Protected  Resources,  National 
Marine  Fisheries  Service  (NMFS),  1335 
East-We.st  Highway,  Silver  Spring,  MD 
20910. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Payne,  Protected  Species 
Management  Division.  NMFS,  301/713- 
2322;  Charles  Oravetz,  Southeast 
Regional  Office.  NMFS.  813/893-3141; 
or  Douf;  Beach,  Northeast  Regional 
Offic;!,  NMFS.  508/281-9254. 

SUPPLEMENTARY  INFORMATION: 

Background 

Riglit  whales,  Eubalae.nti  spp..  are  the 
most  endangered  of  the  large  whale 
species,  brought  to  extremely  low  levels 
by  commercial  whaling.  Right  whales 
were  the  earliest  targets  of  whaling  and, 
although  they  have  been  protected 
world-wide  from  commercial  whaling 
by  international  agreements  since  1935, 
right  whale  populations  still  remain 
extremely  depleted.  The  global 
population  of  right  whales  is  comprised 
of  two  separate  species,  one  each  in 
both  the  nortliem  and  southern 
hemisphere,  and  several  stocks  or 
populations  within  each  hemisphere. 
The  majority  of  right  whales  occur  in 
the  southern  hemisphere  (the  southern 


right  whale,  E.  australis)  and  are 
considered  a  separate  species  from  the 
right  whale  in  the  northern  hemisphere 
(£.  glacialis). 

At  least  two  populations  of  northern 
right  whales,  an  eastern  and  a  western 
population,  occur,  or  have  occurred,  in 
the  North  Atlantic.  The  eastern  North 
Atlantic  population  may  be  nearly 
extinct.  Between  1935-1985,  there  were 
only  21  pos.sible  sightings  in  the  eastern 
North  Atlantic,  totaling  45  individuals 
(Brown,  1986).  Furthermore,  Brown 
(1986)  considered  only  five  of  these 
sightings  (seven  individual  whales)  to 
be  confirmed.  In  the  western  North 
Atlantic,  the  known  distribution  and 
abundance  of  right  w^hales  indicate  a 
"best  available"  population  estimate  of 
300-350  individuals.  Despite  the  low 
abundance  and  known  anthropogenic 
factors  affcctmg  total  mortality  (Kraus. 
1990),  the  WDstem  North  Atlantic  stock 
is  the  large.ot  m  the  Northern 
Hemisphere.  This  population  stands  to 
benefit  most  from  recovery  actions 
(NMFS.  1991;  Kenney,  Winn  and 
Macaulay.  1994). 

Like  other  baleen  whales,  the  western 
North  Atlantic  population  of  right 
whales  (hereafter  referred  to  as  the 
northern  right  whale)  is  migratory.  The 
known  distribution  and  migratorj' 
pattern  has  been  previously  summarized 
by  Kraus  (1985);  Winn,  Price  and 
Sorensen  (1986);  Gaskin  (1987,  1991); 
and  by  Kraus  et  al.  (1986).  The  five 
primary  habitats  used  by  northern  right 
whales  during  their  annual  migration,  as 
described  by  Kenney,  Wirm  and 
Macaulay  (1994),  include  the  following 
three  areas  off  the  eastern  coast  of  the 
United  States:  (1)  A  spring/early 
summer  feeding  and  nursery  area  for  a 
majority  of  the  population  in  the  Great 
South  Channel  (GSC),  (2)  a  late  winter/ 
spring  feeding  and  nursery  area  for  a 
small  portion  of  the  population  in  Cape 
Cod  Bay  (CCB),  and  (3)  a  winter  calving 
ground  and  nursery  area  in  the  coastal 
waters  of  the  southeastern  United  States 
(SEUSj;  and  the  following  two  areas 
located  in  Canadian  waters:  (4)  a 
sunimer/fall  feeding  and  nursery  area 
for  some  animals,  including  nearly  a!! 
mother/calf  pairs,  in  the  lower  Bay  of 
Fundy;  and  (5)  a  summer/fal!  feeding 
ground,  with  almost  exclusively  mature 
individuals,  on  the  southern  Nova 
Scotian  shelf.' 

The  northern  right  whale  was  listed  as 
endangered  on  June  2,  1970  (35  FR 
8495).  Section  9  of  the  ESA  prohibits 
the  taking  of  endangered  species,  and 
section  7  requires  Federal  agencies  to 
ensure  that  their  actions  are  not  likely 
to  jeopardize  either  threatened  and 
endangered  species.  For  species  listed 
prior  to  1978,  when  Congress  required 


that  critical  habitat  be  designated, 
concurrently  with  the  listing,  critical 
habitat  may  be  designated  although 
such  designation  is  not  required. 
Section  4(0  of  the  ESA  also  requires  the 
responsible  agency  to  develop  and 
implement  a  recovery  plan  for  listed 
species,  unless  such  a  plan  would  not 
promote  the  conservation  and  recovery 
of  the  species.  NMFS  determined  that  a 
recovery  plan  would  promote  the 
conservation  of  the  northern  right 
whale.  Accordingly,  the  Assistant 
Administrator  for  Fisheries  (AA) 
appointed  a  Recovery  Team  consisting 
of  experts  on  right  whales  from  the 
private  sector,  academia  and 
government.  A  Recover)'  Plan  for  the 
Northern  Right  Whale  was  approved  by 
NMFS  in  December,  1991  (NMFS, 
1991). 

NMFS  was  petitioned  by  tht  Rij/ht 
Whale  Recover}'  Team  to  desig.  ate 
critical  habitat  for  the  northern  right 
whale  on  May  18,  1990.  A  Federal 
Register  notice  was  published  on  July 
12,  1990  (55  FR  28670),  requesting 
information  and' comments  on  the 
petition.  Of  those  agencies, 
organizations,  and  private  groups  that 
commented,  most  responded  favorably 
to  the  designation  of  the  three  areas  in 
the  U.S.  as  critical  habitat  for  the 
northern  right  whale  The  comments 
received  were  considered  and 
incorporated  as  appropriate  by  NMFS  in 
the  proposed  rule  to  designate  critical 
habitat  for  northern  right  whales.  The 
proposed  rule  was  pubfished  on  May 
19,  1993  (58  FR  29186),  and  provided 
for  a  60-day  comment  period.  NMFS 
also  completed  an  Environmental 
Assesment  (EA)  pursuant  to  the 
National  Environmental  Policy  .\c1 
(NEPA),  to  evaluate  both  the 
environmental  and  economic  impacts  of 
the  proposed  critical  habitat 
designation.  The  EA  resulted  in  a 
finding  of  no  significant  impact  for  the 
proposed  action. 

During  the  comment  period.  NMFS 
received  several  requests  for  public 
hearings  on  the  proposed  designation. 
Public  hearings  were  held  in  Boston, 
MA.  on  August  25,  1993;  in  Port 
Canaveral,  FL,  on  August  24,  1993;  and 
in  Brunswick.  GA,  on  August  25,  1993 
(58  FR  41  454,  Aug.  4,  1993).  The 
comment  period  was  extended  until 
August  31,  1993,  to  allow  commenters 
the  opportunity  to  respond  to  concerns 
voiced  at  the  public  hearings.  After 
consideration  of  public  comments,  and 
based  on  the  best  available  scientific 
information.  NMFS  is  designating 
critical  habitat  for  the  northern  right 
whale  as  described  in  the  proposed  rule. 
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Definition  of  Critical  Habilat 

"Critical  habitat",  as  defined 
section  3(5)(A)  of  the  ESA 
"conservation",  as  defined 
3(3)  of  the  ESA.  were  provijded 
preamble  to  the  proposed 
29186.  May  19,  1993). 

Essential  Habilat  of  the  Nolhern  Right 
Whale 

Biological  information  fo  • 
northern  right  whale  can  be 
Recovery  Plan  (NMFS,  199: ) 
recent  scientific  Hterature  (V 
and  Sorensen.  1986;  Kenne  r 
VVishner  et  al.,  1988;  Mayo 
1990;  Payne  et  al.,  1990;  Kr^us 
Kenney,  1991;  Kraus  et  al.. 
Kenney,  Winn  and  Macaule  y 
The  physical  and  biological  i. 
features  of  the  critical  habiti  t 
discussed  herein. 

Foraging  Habitat  of  the  Nor  hem  Right 
Whale 

Right  whales  have  been  cl  aracterized 
principally  as  "skim"  feedeis 
(Kawamura,  1974;  Nemoto  and 
Kawamura,  1977).  They  subsist 
primarily  on  dense  swarms  (if  calanoid 
copepods.  notably  Calanus 
finrnarchicus  in  the  North  A  lantic 
(Mitchell,  1975;  Watkins  anc  Schevill. 
1979;  Winn.  Price  and  Soren  sen.  1986: 
Wishner  et  al..  1988;  Mayo  a  id  Marx, 
1990,  Kraus  and  Kenney,  19M). 
Northern  right  whales  are  ah  o  known  to 
prey  on  other  similar  sized  z  )oplankton. 
Two  other  zooplankton  spec  es  preyed 
upon  by  northern  right  whali  s  in  CCB 
include  PseudocaJanus  mini  tis  and 
Centropages  spp.  (Mayo  and  Marx, 
1990).  A  strong  positive  corr<  lation 
between  the  abundance  of  rijht  whales 
in  the  southern  Gulf  of  Maim  and 
densities  of  C.  finrnarchicus  las  bt;en 
described  by  Kenney  et  al.  (1  (86). 
Wishner  et  al.  (1988),  Payne  « t  al. 
(1990).  and  Kenney,  Wirin  ani 
Macauley  (1994).  The  two  recorded  time 
intervals  when  right  whales  \  rere  most 
abundant  in  the  CCB/Stellwa  <,en  Bank 
area  (April  1970,  reported  by  IVatkins 
and  Schevill,  1982;  and  durir  g  1986. 
reported  by  Payne  et  al..  1990  were 
during  periods  of  observed  pt  ak 
densities  of  copepods. 

While  the  size  and  density  j)fcopepod 
patches  are  important  to  the  f  teding 
energetics  of  right  whales,  so ,  ire  the 
relative  proportions  of  adult  c  Dpepods 
within  each  patch  (Kenney  et  il..  1986; 
Wishner  et  al.,  1988).  Althoug  i  the 
feeding  ecology  of  right  whale  5  is  likely 
more  complex  than  previousl]  thought 
(Mayo  and  Marx.  1990).  denst 
aggregations  of  older,  caloric-i  ich 
copepods  seem  to  be  the  requi  red 


characteristics  for  energetically 
successful  foraging  by  right  whales.  If  *^ 
copepods  in  these  caloric-rich,  adult 
developmental  stages  are  not  available 
to  northern  right  whales  in  sufficient 
densities,  there  may  be  insufficient  prey 
available  in  the  remaining 
developmental  stages  (independent  of 
abundance)  to  provide  right  whales  with 
the  required  energy  densities  (as 
described  by  Kenney  et  al.,  1986)  to 
meet  the  metabolic  and  reproductive 
demands  of  the  right  whale  population 
in  the  western  Nortli  Atlantic  (Kenney 
et  al.,  1986;  Pavne  et  al.,  1990). 

Foraging  Habitat:  The  overall  spatial 
requirements  for  right  whales  are  not 
well  defined;  however,  the  distribution 
pattern  observed  for  northern  right 
whales  indicates  that  four  of  the  five 
principal  habitats  occupied  by  right 
whales  in  the  western  North  Atlantic  are 
used  for  foraging,  and  possibly 
reproductive  activities:  The  GSC,  CCB, 
the  Bay  of  Fundy,  and  the  Scotian  Shelf. 
Neither  feeding  nor  courtship  behavior 
has  been  observed  along  the  SEUS. 
Scientists  believe  that  subadult  and 
adult  baleen  whales  fast,  or  feed  rarely, 
during  the  winter  calving  period. 
Based  on  observed  distribution 
patterns  compared  to  oceanographic 
conditions,  scientists  speculate  that  the 
topographic  and  seasonal  oceanographic 
characteristics  of  foraging  areas  are 
conducive  to  the  dense  grovrth  of 
zooplankton.  These  high-use  areas  may 
comprise  the  minimal  space  required  for 
normal  foraging  behavior  that  will 
support  the  northern  right  whale 
population.  The  Department  of  Fisheries 
and  Oceans  (Canada)  has  already 
designated  two  foraging  areas  as  right 
whale  sanctuaries — one  in  the  Bay  of 
Fundy  and  another  on  the  Scotian  Shelf. 
The  remaining  two  foraging  habitats,  the 
GSC  and  CCB.  are  found  in  the  United 
States  and  are  included  as  critical 
habitat  for  the  northern  right  whale. 

Great  South  Channel:  The  GSC  is  a 
large  funnel-shaped  bathymetric  featiu'e 
at  the  southern  extreme  of  the  Gulf  of 
Maine  between  Georges  Bank  and  Cape 
Cod,  MA.  The  GSC  is  one  of  the  most 
used  cetacean  habitats  off  the 
northeastern  United  States  (Kenney  and 
Winn.  1986).  The  channel  is  bordered 
on  the  west  by  Cape  Cod  and  Nantucket 
Shoals,  and  on  the  east  by  Georges 
Bank.  The  channel  is  generally  deeper 
to  the  north  and  shallower  to  the  south, 
where  it  narrows  and  rises  to  the 
continental  shelf  edge.  To  the  north,  the 
channel  opens  into  several  deepwater 
basins  of  the  Gulf  of  Maine.  The  V- 
shaped  lOG-m  isobath  effectively 
delineates  the  steep  drop-off  fi-om 
Nantucket  Shoals  and  Georges  Bank  to 
the  deeper  basins.  The  average  depth  is 


about  175  m,  with  a  maximum  depth  of 
about  200  m  to  the  north. 

The  GSC  becomes  thermally  stratified 
during  the  spring  and  siunmer  months. 
Surface  waters  typically  range  from  3  to 
1 7°C  between  winter  and  summer. 
Salinity  is  stable  throughout  the  year  at 
approximately  32-33  parts  per  thousand 
(Hopkins  and  Garfield.  1979).  Much  of 
the  bottom  is  comprised  of  silty,  sandy 
sediments,  with  finer  sediments 
occurring  in  the  deeper  waters. 

The  late-winter/early  spring  mixing  of 
warmer  shelf  waters  with  the  cold  Gulf 
of  Maine  water  funneled  through  the 
channel  causes  a  dramatic  increase  in 
faunal  productivity  in  the  area.  The 
zooplankton  fauna  found  in  these 
waters  are  typically  dominated  by 
copepods,  specifically  C.  finrnarchicus, 
P.  minutus.  C.  typicus,  C.  hamatus,  and 
Metridia  lucens.  From  the  middle  of 
winter  to  early  summer,  C.  finrnarchicus 
and  P.  minutus  are  the  dominant 
species,  which  together  made  up 
between  60  and  90  percent  of  the 
samples  described  by  Sherman  et  al. 
(1987).  In  late  spring.  C.  finrnarchicus 
alone  makes  up  60  to  70  percent  of  the 
copepod  community.  In  the  second  half 
of  the  year,  both  species  of  Centropages 
dominate  the  waters,  accounting  for 
about  75  percent  of  all  copepod  species 
sampled. 

The  GSC  right  whale  distribution  was 
described  by  Kenney.  Winn  and 
Macaulay  (1994).  and  the  following, 
unless  otherwise  cited,  is  taken  from 
that  manuscript.  Right  wrhales  occur  in 
Lhe  GSC  on  a  strictly  seasonal  basis — in 
the  spring,  with  a  peak  in  May.  Only  in 
1986  and  1987  were  a  small  number  of 
right  whales  present  throughout  most  or 
all  of  the  summer.  This  corresponds  to 
the  atypical  copepod  density  maxima  in 
the  GSC  and  southern  Gulf  of  Maine 
described  by  Wishner  et  al.  (1988)  and 
Payne  et  al.  (1990).  The  main  area  of 
GSC  right  whale  distribution  has  been 
in  the  central  basin,  generally  in  waters 
deeper  than  100  m.  There  is  a  persistent 
thermal  front,  which  roughly  parallels 
the  V-shaped  100-m  isobath  typically 
slightly  south  of  that  isobath  in  60-70 
m  of  water.  The  front  divides  stratified 
waters  with  warmer  surface 
temperatures  to  the  north  of  the  front 
from  tidally  mixed  water  with  cooler 
surface  temperatures  over  the  shallower 
area  south  of  the  front  (Wishner  et  al., 
1988;  Brown  and  Winn,  1989).  Right 
whales  occur  in  the  stratified  waters 
north  of  the  front,  and  Brown  and  Winn 
(1989)  showed  that  right  whale  sightings 
were  non-randomly  distributed  relative 
to  the  front,  but  were  at  a  median 
distance  from  it  of  about  11  km. 
Although  there  are  variations  between 
years,  the  "typical"  pattern  is  for  the 
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primary  right  whale  aggregation  to  occur 
in  the  central  to  western  portion  of  the 
basin.  Within  any  one  year,  the  general 
area  of  major  aggregation  is  remarkably 
stable.  A  gradual  southward  shift  in  the 
center  of  distribution  occurs  as  the 
season  progresses. 

Single-day  abundance  estimates  for 
the  GSC,  uncorrected  for  animals 
missed  while  submerged,  ranged  up  to 
179  individuals  (Kennev.  Winn  and 
Macauley,  1994).  The  total  number  of 
photographically  identified  northern 
right  whales  is  now  319.  eliminating 
those  known  to  have  died,  hut  including 
some  that  have  not  been  sighted  for 
several  years  and  that  mav  be  dead 
(Kraus  et  al..  1993).  Therefore,  it  is 
likely  that  a  significant  proportion  of  the 
western  North  Atlantic  right  whale 
population  uses  the  GSC  as  a  feeding 
area  each  spring,  aggregating  to  e.xploit 
exceptionally  dense  copepod  patches. 
Given  that  not  all  of  the  300-350  right 
whales  are  seen  in  U.S.  shelf  waters 
each  season,  it  is  very  likely  that  most, 
if  not  all,  of  the  northern  right  whale 
population  use  the  GSC  within  any 
given  season,  and  that  every  2-3  years, 
the  entire  population  of  300-350 
northern  right  whales  in  the  northwest 
Atlantic  may  pass  through  the  GSC. 
Cape  Cod  Bay:  The  CCB  is  a  large 
embayment  on  the  U.S.  Atlantic  Ocean 
off  of  the  State  of  Massachusetts  that  is 
bounded  on  three  sides  by  Cape  Cod 
and  the  Massachusetts  coastline  from 
Plymouth,  MA.  south.  To  the  north, 
CCB  opens  to  Massachusetts  Bay  and 
the  Gulf  of  Maine.  CCB  has  an  average 
depth  of  about  25  m,  and  a  maximum 
depth  of  about  65  m.  The  deepest  area 
of  CCB  is  in  the  northern  section, 
bordering  Massachusetts  Bay. 

The  general  water  flow  is  counter- 
clockwise, running  from  the  Gulf  of 
Maine  south  into  the  western  half  of 
CCB.  over  to  eastern  CCB,  and  back  into 
the  Gulf  of  Maine  through  the  charuiel 
between  the  north  end  of  Cape  Cod 
(Race  Point)  and  the  southeast  end  of 
Stellwagen  Bank,  a  submarine  bank  that 
lies  just  north  of  Cape  Cod.  Flow  within 
the  bay  is  driven  by  density  gradients 
caused  by  freshwater  river  run-off  from 
the  Gulf  of  Maine  (Franks  and 
Anderson,  1992a,  1992b;  Geyer  et  al.. 
1992)  and  by  a  predominantly  westerly 
wind. 

Thermal  stratification  occurs  in  the 
bay  during  the  summer  months.  Surface 
water  temperatures  typically  range  from 
0  to  19°C  throughout  the  year.  Salinity 
is  fairly  stable  at  around  31-32  parts  per 
thousand.  Much  of  the  bottom  is 
comprised  of  unconsolidated  sediments, 
with  finer  sediments  occurring  in  the 
deeper  waters  (Davis,  1984).  In  shallow 


areas,  or  where  there  is  sufficient 
current,  sediments  tend  to  be  coarser. 

Northern  right  whales  were 
"rediscovered"  in  the  CCB  in  the  early 
1950s.  Right  whales  have  been  seen  in 
Massachusetts  waters  in  most  months 
(Watkins  and  Schevill,  1982;  .Schevill. 
Watkins  and  Moore.  1986;  Winn.  Price 
and  Sorensen.  1986;  Hamilton  and 
Mayo.  1990).  However,  most  sightings 
occurred  between  February  and  May. 
with  peak  abundance  in  late  March 
(Mayo.  1993).  Schevill.  Watkins  and 
Moore  (1986)  reported  764  sightings  of 
right  whales  between  1955  and  1981  in 
CCr?.  More  than  70  whales  were  seen  in 
onr  day  in  1970.  Hamiltcn  and  Mayo 
(1990)  reported  2.643  sightings  of  113 
individual  right  whales  in 
Massachusetts  waters,  with  a 
concntration  in  the  eastern  part  of  CCB. 
A  number  of  right  whales,  including 
co".v-ca!f  pairs,  remained  in  CCB  and 
Massachusetts  Bay  during  the  summers 
of  1986  and  1987.' This  was  attributed  to 
afypit  ally  dense  concentrations  of  C. 
finmnrchicus  in  those  years,  and  low 
abundances  of  sandlance,  Ammodytes 
spp..  a  planktivorous  fmfish  that  also 
preys  on  copepods  and  may  be 
competing  with  right  whales  for 
copepod  prey  during  recent  years 
(Payne  et  al.,  1990). 

The  late-winter/early  spring 
zooplankton  fauna  of  CCB  consists 
primarily  of  copepods,  represented 
predominantly  by  two  species,  Arcartia 
dausi  and  A.  tonsa.  Samples  taken  in 
the  daytime  indicated  greater  densities 
of  copepods  at  greater  depths.  The 
copepod  C.  finmarchicus  is  found 
throughout  inshore  CCB  waters  at 
densities  of  100  individuals  per  cubic 
meter  from  April  through  June  (Mayo 
and  Marx,  1990).  However,  Mayo  and 
Marx  (1990)  found  that  the  density  of 
surface  zooplankton  samples  collected 
in  the  path  of  feeding  right  whales 
during  mid-winter  was  significantly 
higher  than  for  the  samples  taken  where 
whales  were  absent  (median  =  3.904 
organisms/m^).  The  threshhold  value 
below  which  feeding  by  northern  right 
whales  is  not  likely  to  occur  in  CCB  is 
approximately  1,000  organisms/m^ 
(Mayo  and  Marx,  1990).  Although  year- 
to-year  variation  in  the  composition  of 
zooplankton  was  found,  feeding  right 
whales  were  associated  with  patches  of 
zooplankton  that  were  dominated  by  C. 
finmarchicus,  P.  minutus,  C.  spp.  and 
by  cirripede  (barnacle)  larvae.  These 
authors  suggested  that,  after  arrival  in 
CCB  when  prey  is  at  a  maximum  (or  at 
least  at  a  consistently  acceptable  level), 
the  whales  select  the  densest  patches  of 
copepods  (Mayo  and  Marx,  1990). 


Calving  and  Nursery  Habitat  of 
Northern  Right  Whales 

Cape  Cod  Bay:  Schevill,  Watkins  and 
Moore  (1986)  reported  21  sightings  of 
small  calves  in  12  of  the  26  years  of 
their  CCB  study,  including  two  calves 
that  may  have  been  bom  in  CCB. 
Therefore,  the  CCB  may  occasionally 
serve  as  a  calving  area,  but  it  is  more 
recognized  for  being  a  nursery  habitat 
for  calves  that  enter  into  the  area  after 
being  born  most  likely  in.  or  near,  the 
SEUS.  Mead  (1986)  identified 
Massachusetts  waters  as  second  only  to 
the  SEUS  for  documented  right  whale 
calf  sightings.  Hamilton  and  Mayo 
(1990)  observed  a  total  of  30  calves 
between  1979  and  1987.  associated  with 
21  mothers.  Schevill.  Watkins  and 
Moore  (1986)  and  Hamilton  and  Mayo 
(1990)  documented  observations  of 
mating  behavior  and  nursing  in  CCB. 

Southeast  United  States  (SEUS):  The 
coastal  waters  off  Georgia  and  northern 
Florida  (the  area  described  as  the  SEUS) 
average  about  30  m  in  depth  with  a 
maximum  depth  of  about  60  m.  The 
deepest  waters  occur  along  the  coast  of 
Florida,  just  south  of  Cape  Canaveral. 
Seasonal  water  temperatures  and 
salinity  for  this  area  are  higher  than  in 
northern  waters.  This  is  a  transition  area 
separating  subtropical  from  the  more 
temperate  southeastern  marine 
communities.  Large,  cyclic  changes  in 
abundance  and  dominance  of  plankton 
species  occur  seasonally  and  annually. 
Annual  variation  may  be  so  great  that 
short-term  monitoring  studies  may  not 
be  sensitive  enough  to  assess  the 
temporal  variability  of  the  plankton 
community.  The  recorded  preferred 
food  of  the  northern  right  whale.  C. 
finmarchicus,  does  not  occur  in  these 
waters,  and  the  area  is  not  considered  a 
foraging  area  for  northern  right  whales. 

Between  1989-1992,  31  calves  were 
observed  within  the  SEUS,  representing 
76  percent  of  the  total  number  of  calves 
(n  =  41)  reported  from  the  North 
Atlantic  during  that  period  (Kraus  et  al., 
1993).  The  calving  season  extends  from 
late  November  through  early  March 
with  an  observed  peak  in  January.  The 
30'  blocks  of  latitude  within  the  SEUS 
having  the  greatest  density  of  adult  and 
juvenile  right  whales  occurred  in  waters 
from  Brunswick,  GA  to  Jacksonville 
Beach,  FL  (Kraus  et  al.,  1993).  The 
presence  of  females  with  calves  was 
primarily  limited  to  the  coastal  waters 
between  27°30'  and  32"'00'N  latitudes. 
This  is  consistent  with  distributions 
reported  by  Kraus  and  Kenney  (1991) 
using  historical  sighting  data  through 
1989. 

Since  1980. 153  northern  right  whales 
have  been  individually  identified  from 
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SEUS  include  water  depth, 
temperature,  and  the  distr 
right  whale  cow/calf  pairs 
distance  from  shore  to  the 
(Kraus  etal..  1993). 
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protection  from  large  waves  and  rough 
water.  The  strong  winds  and  offshore 
wave  activity  in  the  winter  SEUS  is 
minimized  nearshore  by  the  relatively 
shallow,  very  long  underwater  shelf 
(extending  almost  105  km  offshore) 
(Kraus  etal,  1993). 

The  average  temperature  of  30  blocks 
of  latitude  where  right  whales  have 
occurred  is  significantly  cooler  than 
those  blocks  of  latitude'within  the  SEUS 
where  right  whales  were  not  observed 
(14.5°C  vs.  18.5-C)  (Kraus  et  al..  1993). 
The  inner  shelf  is  not  affected  by  the 
Gulf  Stream  during  the  period  when 
right  whales  are  present;  therefore  sea- 
surface  temperature  decreases  as  one 
moves  from  the  Gulf  Stream  towards 
shore.  It  is  difficult  to  separate  the 
effects  of  temperature  from  depth  and 
proximity  to  shore,  but  sighting  data 
indicate  that  northern  right  whales 
clearly  prefer  a  band  of  relatively  cool 
water  (10-13°C)  within  the  SEUS.  This 
band  is  affected  by  the  nearshore 
processes,  including  cooler  freshwater 
runoff  and  discharge,  as  described  in 
several  chapters  of  Atkinson,  Menzel 
and  Bush  (1985).  Although  httle 
information  is  available  on  right  whale 
physiology,  it  is  hypothesized  that  the 
metabolic  rate  of  the  whale  is  affected 
by  water  temperature  (Kraus  and 
Kenney,  1991).  The  cooler,  coastal  water 
may  provide  right  whales  with  the 
optimum  thermal  balance  for  calving  by 
cooling  the  female  at  a  time  when 
offshore.  Gulf  stream  affected  warmer 
waters  may  be  too  warm  for  a  female 
with  maximum  fatty  layers  prior  to 
parturition  and  nursing.  At  the  same 
time,  the  coastal  waters  may  be  warm 
enough  not  to  cause  problems  for  a 
neonate,  considering  that  the  insulating 
layer  of  a  neonate  for  the  first  few  weeks 
is  minimal,  as  compared  to  the  adult. 

Courtship  activities  have  been 
observed  throughout  a:ost  of  the  rsng*^ 
of  the  northern  right  whale,  except 
\\ithin  the  SEUS  (Kraus,  1985). 

Activities  That  May  Affect  Essential 
Habitat 

N'orthorn  right  whales  art-  no  longer 
observed  in  certain  areas  where  &.^y 
once  wcj-e  found,  such  as  Delaware  Bay, 
Nr/w  York  Bight  and  Long  Island  Sound 
(NMFS,  1991).  The  absence  of  right 
whah  sightings  in  tliese  areas  may  be 
due  to  several  factors,  including: 
Increa.sed  human  activities,  habitat 
degradation,  insufficient  quantities  of 
prey  due  to  habitat  or  natural  alteration.s 
in  the  physical  environment,  extinction 
of  an  independent  breeding  gi  oup  that 
used  these  areas  or  contraction  of  the 
species'  range  as  the  population  has 
decreased  (NMFS,  1991). 


There  exists  a  wide  range  of  human 
activities  that  may  impact  the 
designated  critical  habitat  for  northern 
right  whales  (NMFS,  1991, 1992). 
Resource  uses  in  the  critical  habitat 
areas  are  currently,  and  have  been 
histurically,  dominatsd  by  vessel  traffic 
and  fisheries.  Vessel  activities  can 
change  v.' hale  behavior,  disrupt  feeding 
practices,  disturb  courtship  rituals, 
disperse  up  food  sources  and  injure  or 
kill  whales  through  collisions.  Thirty- 
two  percent  of  the  krijwn  strandings  ui 
northern  right  whales  since  1970  have 
been  caused  by  human  activities  (Kraus 
109C;NMFS,  1Q92). 

Vessels  that  opera'e  in  the  a.-eas  being 
designated  as  critical  habitat  include 
recreational  and  commercial  fishing 
vessels,  commercial  transport  vessels, 
passenger  vessels,  recreational  boats, 
whale-watching  boats,  research  vessels 
and  military  vessels  (e.g..  surface  ships 
and  submarines).  Helicopters  and  low- 
altitude  aircraft  also  fly  over  the  critical 
habitat.  Results  of  huiiian  activities  th.it 
occur  within  or  near  the  designated 
critical  habitat  for  northern  right 
whales,  and  that  mdy  disrupt  the 
essential  life  functions  that  occur  tliere. 
include,  but  are  not  limited  to: 

1.  Mortality  due  to  collisions  with 
large  vessels:  Seven  percent  of  northern 
right  whales  identified  have  propeller 
scars  from  a  large  vessel  (NMFS.  1992); 

2.  Entanglement  and  mortality  due  to 
commercial  fishing  activities:  More  than 
one-half  of  all  cataloged  animals  have 
scars  indicative  of  entanglements  with 
fishing  gear,  resulting  in  scars,  injuries, 
and  death.  Fishing  nets  and  associated 
ropes  may  become  entangled  around  a 
nipper,  at  the  gape  cf  the  mouth,  or 
around  the  tail  (Kraus.  1985,  1990).  Gill 
nets  are  believed  to  be  the  primary 
cause  of  scars  and  injuries  related  to 
fishing  gear,  although  whales  have  also 
become  entangled  in  drift  nets  and  lines 
from  lobster  pots,  seines  and  fish  weirs 
(Kraus,  1985).  Fishing  practices  and 
locations  may  need  to  be  managed  more 
closely  when  the  fishing  season 
overlaps  with  the  presence  of  right 
whales. 

3.  Possible  habitat  degradation 
through  pcllution,  sea  bed  .Tiining.  and 
oil  and  gas  exploration:  Exploration  and 
devidopment  for  oil,  gas.  phosphates, 
sand,  gravel,  end  other  materials  on  the 
outer  continental  shnlf  may  impact 
northern  right  whale  habitat  through  th<: 
discharge  of  pollutants  (such  as  oif. 
drilling  muds  and  suspended  solids); 
noise  from  seismic  testing,  drilling  and 
support  activity;  and  disturbance  of  the 
environment  through  vessel  L-affic  and 
mining  rig  activity.  If  these  types  of 
activities  are  proposed,  their  timing  and 
locaticm  may  also  require  special 
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management  considerations,  including 
the  establishment  and  maintenance  of 
buffer  zones. 

4.  Pollutants  may  also  affect 
phvloplankton  and  zooplankton 
populations  in  a  way  that  decreases  the 
density  and  abundance  of  specific 
zooplankton  patches  on  which  northern 
right  whales  feed.  In  addition,  pollution 
may  affect  the  feeding  patterns  and 
habitat  use  of  other  components  of  the 
marine  ecosystem,  which  in  turn  could 
impact  food  and  habitat  availability  for 
the  northern  right  whale.  Pollutants  may 
also  have  direct  toxic  effects  on  the 
whale.  Monitoring  of  known  and 
potential  pollution  and  discharge 
sources  in  this  essential  habitat  may  be 
necessary  to  insure  that  these  sources 
are  not  affecting  prey  species  abundance 
or  composition,  or  the  northern  right 
whale's  ability  to  gain  maximum  benefit 
from  use  of  the  area. 

Turbulence  associated  with  vessel 
traffic  may  also  indirectly  affect 
northern  right  whales  by  breaking  up 
the  dense  surface  zooplankton  patches 
in  certain  whale  feeding  areas.  Special 
vessel  traffic  management  or  restrictions 
may  be  necessarj'  in  certain  areas  when 
northern  right  whales  are  present. 

5.  Possible  harassment  due  to  whale- 
watching  and  other  vessel  activities;  and 

6.  Possible  harassment  due  to  research 
activities  (on  permitted  sites  and  during 
specified  times  throughout  the  year). 

The  effect  of  any  ofthese  activities  on 
individual  whales  or  on  their  habitat 
could  have  consequences  that  may 
impede  the  recovery  of  the  northern 
right  whale  population.  Therefore, 
special  management  considerations  may 
be  required  to  protect  these  areas  and 
promote  the  recovery  of  the  northern 
right  whale.  The  following  are  some,  but 
not  necessarily  all,  of  those  activities 
that  occur  in  each  of  the  designated 
critical  habitat  areas. 

Cape  Cod  Bay:  In  CCB.  vessel  traffic 
associated  with  the  Cape  Cod  Canal,  the 
Boston  Harbor  traffic  lanes,  dredging 
and  disposal  traffic,  recreational 
boating,  commercial  fishing  and  whale- 
watching  activities  comprise  the 
majority  of  the  vessel  activity  in  the 
immediate  area.  Ofthese.  recreational 
boating,  commercial  fishing  and  whale- 
watching  contribute  greatly  to  the  level 
of  activity  in  the  critical  habitat. 

Recreational  boating  begins  with  the 
onset  of  warmer  months,  particularly  in 
June.  Commercial  fishing  vessels  and 
gear  are  dominated  by  the  lobster 
industry,  which  does  not  typically  begin 
its  season  until  the  middle  of  June. 
Whale-watching  boats,  ferries  and  other 
vessels  increase  activity  in  the  area  with 
the  onset  of  warmer  weather  and  the 
tourist  season,  which  typically  begins  in 


May  or  June  and  ends  no  later  than 
November. 

Discharges  from  municipal,  industrial 
and  non-point  sources,  dredging 
activities,  dredge  spoil  disposal  and 
sewage  disposal  may  degrade  essential 
habitat  in  Massachusetts  Bay/northern 
CCB.  The  cumulative  effects  to  baleen 
whales  (including  right  whales)  by  these 
activities  may  affect  the  northern  right 
whale  in  Massachusetts  Bay/northern 
CCB. 

Great  South  Channel:  In  the  GSC, 
vessel  traffic  and  fisheries  constitute  the 
majority  of  activities  within  the  critical 
habitat  area.  However,  in  this  area,  these 
activities  are  not  contingent  on  warm 
weather.  Shipping  vessel  traffic  lanes 
for  Boston  Harbor  are  used  throughout 
the  year  to  import  and  export  metal, 
salt,  fuel  and  a  variety  of  other  products. 
Similarly,  {he  commercially  important 
fishing  grounds  on  Georges  Bank 
involve  year-round  vessel  traffic  from 
the  mainland  through  right  whale 
essential  habitat  to  the  fishing  grounds. 
The  bottom-trawl  is  the  most  dominant 
type  of  fishing  gear  used  in  this  area.  It 
is  not  known  whether  the  bottom-trawl, 
or  any  other  type  of  fishing  gear,  has  an 
impact  on  the  whales*  habitat.  Mesh 
sizes  used  in  this  area  do  not  pose  an 
immediate  threat  to  the  whales' 
planktonic  food  supply. 

Southeast  United  States:  Vessel  traffic 
and  fisheries  are  the  major  activities  in 
the  SEUS  calving  grounds.  Major 
commercial  shipping  and  military'  ports 
operate  throughout  the  winter/calving 
area.  The  majority  of  commercial  fishing 
vessels  that  use  the  inshore  waters  to 
hardest  shrimp  and  other  commercially 
important  species  use  these  and  other 
neighboring  ports  as  well.  Recreational 
boating  traffic  is  also  fairly  extensive. 

Expected  Impacts  of  Designating 
Critical  Habitat 

A  critical  habitat  designation  directly 
affects  only  those  actions  authorized, 
funded,  or  carried  out  by  Federal 
agencies.  Federal  agencies  that  may  be 
affected  by  critical  habitat  designation 
of  these  areas  include,  but  are  not 
necessarily  limited  to,  the  U.S.  Coast 
Guard,  Environmental  Protection 
Agency,  U.S.  Army  Corps  of  Engineers, 
NMFS  (including  the  New  England 
Fishery  Management  Council  (NEFMC) 
and  South  Atlantic  Fishery  Management 
Council),  National  Ocean  Service,  Office 
of  Coastal  Zone  Management,  Minerals 
Management  Service  and  the  U.S.  Navy. 
For  a  discussion  of  the  expected  impacts 
and  significance  of  critical  habitat 
designation,  see  "Significance  of 
Designating  Critical  Habitat"  in  the 
proposed  rule  (58  FR  29187.  May  19. 
1993). 


Consideration  of  Economic  and  Other 
Factors 

NMFS  prepared  an  EA  on  its 
proposed  designation  of  critical  habitat, 
based  on  the  best  available  information, 
that  described  the  environmental  and 
economic  impacts  of  alternative  critical 
habitat  designations.  The  economic 
impacts  considered  in  this  analysis  were 
only  those  incremental  economic 
impacts  specifically  resulting  from  a 
critical  habitat  designation,  above  the 
economic  and  other  impacts  attributable 
to  the  listing  of  the  species,  or  resulting 
from  authorities  other  than  the  ESA. 
Listing  a  species  under  the  ESA 
provides  significant  protection  to  the 
species'  habitat  through  the  no-jeopardy 
standard  of  section  7  and.  to  a  lesser 
extent,  the  prohibition  against  taking  of 
section  9.  both  of  which  requires  an 
analysis  of  harm  to  the  species  that  can 
include  impacts  to  habitat  of  the 
species.  Therefore,  the  additional  direct 
economic  and  other  impacts  resulting 
from  the  critical  habitat  designation  are 
minimal.  In  general,  the  designation  of 
critical  habitat  reinforces  the 
substantive  protection  resulting  from 
the  listing  itself. 

Designation  of  critical  habitat  in  these 
areas  may  result  in  an  increase  in 
administrative  time  and  cost  to  Federal 
agencies  that  conduct,  authorize  or  fund 
projects  in  the  designated  areas. 
However,  these  agencies  are  currently 
required  to  address  habitat  alteration 
issues  in  section  7  consultations,  and  as 
a  result,  any  increase  in  administrative 
time  or  cost  is  expected  to  be  minimal. 

Designated  Critical  Habitat;  Essential 
Features 

NMFS,  by  this  final  rule,  designates 
areas  essential  for  the  reproduction,  rest 
and  refuge,  health,  continued  survival, 
conservation  and  recoverv'  of  the 
northern  right  whale  population.  The 
following  areas  are  designated  as  critical 
habitat: 

Great  South  Channel:  The  area 
designated  as  critical  habitat  in  these 
waters  is  bounded  by  the  following 
coordinates:  4r40'N/69°45'\V;  41'00'N/ 
69°05'W;  41°38'N/68°13'W;  42°]0'N/ 
68'31'W. 

Cape  Cod  Bay:  The  area  designated  as 
critical  habitat  in  these  waters  is 
bounded  bv  the  following  coordinates: 
42°04.8'N/'70°10.0'\V;42°12'N/70°15'\V; 
42°12'N/70''30'W;4r46.8'N/70°30\V; 
and  on  the  south  and  east,  by  the 
interior  shoreline  of  Cape  Cod,  MA. 

Southeastern  United  States:  The  area 
designated  as  critical  habitat  in  these 
waters  encompasses  waters  between 
31°15'N  (approximately  located  at  the 
mouth  of  the  Altamaha  River.  GA)  and 
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ao'lS'N  (approximately  Jacjcson 
FL)  from  the  shoreline  out 
miles  offshore;  and  the  waters 
ao'lSN  and  ZS'OCN  (apprc 
Sebastian  Inlet,  FL)  from  th ; 
out  to  5  nautical  miles. 

Modifications  to  this  critical  habitat 
designation  may  be  necessary  in  the 
future  as  additional  infonni  tion 
becomes  available. 

References 

Most  references  used  in  tl  lis  final 
designation  can  be  found  in  the  Final 
Recovery  Plan  for  Right  Wh  lies  (NMFS. 
1991).  and  in  the  EA.  Addit  onal 
references  found  in  the  preamble  to  this 
rule  are  available  upon  request  (see 
ADDRESSES). 

Comments  and  Responses 

NMFS  solicited  informatii  in. 
comments  and  recommenda  lions  from 
concerned  government  agen  ues,  the 
scientific  community,  indusTy  and  the 
general  public  (58  FR  29186  May  19, 
1993).  NMFS  considered  an<  1 
incorporated,  as  appropriate,  all 
comments  received  during  t]  le  comment 
period  (ending  on  August  31,  1993)  and 
all  comments  received  durin  g  public 
hearings  on  the  proposed  ru  e  prior  to 
making  this  final  designatioi  . 

During  the  comment  perio  i  and  at  the 
public  hearings,  NMFS  recei  ired  a  total 
of  35  sets  of  comments  from  regional 
and  national  environmental 
organizations;  county,  state  { nd  Federal 
agencies;  and  associations  re  )resenting 
regional  commercial  and  spc  rt  fisheries. 
NMFS  also  received  more  th;  m  50 
written  and  oral  presentatior  s  (at  public 
hearings)  regarding  the  propi  ised 
designation  of  critical  habita  for 
northern  right  whales. 

Comments  received  by  NV  FS 
generally  fell  into  one  of  the  oUowing 
categories:  (1)  Those  who  we  e  in  favor 
of  the  designation  as  it  was  p  -oposed; 
(2)  those  who  were  in  favor  o  "  the 
proposed  designation,  but 
rocommonded  that  additions  regulatory 
actions  be  taken  at  the  time  o 
designation  to  protect  northe  n  right 
whales;  (3)  those  who  were  ii  favor  of 
dtisignating  critical  habitat  fo  •  northern 
right  whales,  but  recorrimend  h1 
expanding  the  boundaries  of  ho  critical 
habitat.  (4)  those  who  were  n  )t  in  favor 
of  the  designation  because  it  vas  not 
necessary,  given  the  protectiv  e  m'^asures 
for  rij;hf  whales  that  are  bei.ai 
imp!<>mt:nted  through  section  7  of  the 
ESA:  and  (5)  those  who  were  not  in 
fi.vo:  of  the  critical  habitat  de  signation 
l»e'-'ii3e  if  may  lead  to  furthoi 
restrictions  on  a  specified  act  vity. 

Most  comments  received  h]  NMFS 
fn.in  private  individuals,  env  ronmental 
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organizations,  and  state  agencies 
supported  the  critical  habitat 
designation  for  northern  right  whales. 
Several  commenters  suggested  that  the 
proposed  rule  lacked  clear  conservation 
measures  to  ensure  the  recovery  of  the 
northern  right  whale.  Many  of  the 
recommendations  were  duplicative  of 
those  of  other  commenters;  therefore, 
individual  comments  were  combined 
and  addressed  together  below,  unless 
otherwise  specified. 

Comment  1:  One  commenter 
recommended  that  NMFS  designate  a 
Northern  Right  Whale  Recovery  Flan 
Implementation  Team  for  the  coastal 
calving  grounds  off  Florida  and  Georgia. 
The  commenter  further  suggested 
representative  agencies  and 
organizations  that  might  participate  on 
this  team. 

Response:  On  August  26,1993.  NMFS 
convened  a  meeting  to  discuss  the 
monitoring  program  that  needed  to  be  in 
place  to  protect  northern  right  whales 
on  their  winter  ground,  prior  to  their 
winter  arrival.  During  this  meeting,  the 
Southeastern  U.S.  Right  Whale  Recovery 
Plan  Implementation  Team  was  formed. 
The  team  consists  of  representatives 
from  the  Georgia  Department  of  Natural 
Resources  (Chairman);  Florida 
Department  of  Environmental 
Protection;  NMFS/Southeast  Fisheries 
Center  and  Southeast  Regional  Office; 
U.S.  Navy.  Naval  Air  Station. 
Jacksonville,  FL;  U.S.  Navy.  Submarine 
Group,  Kings  Bay.  GA;  Georgia  Ports 
Authority;  Canaveral  Port  Authority; 
Glynn  County  Commission.  Glynn 
County.  GA;  University  of  Georgia;  U.S. 
Army  Corps  of  Engineers  (ACOE).  South 
Atlantic  Division;  U.S.  Environmental 
Protection  Agency  (EPA);  Port  of 
Femandina.  Femandina,  FL;  ard  the 
U.S.  Coast  Guard. 

NMFS  is  also  coordinating  the 
development  of  a  Right  Whale  Recovery 
Plan  Implement^lion  Team  for  the 
Northeastern  United  States.  Recovery 
Plan  implementation  for  tlie  northern 
right  whale  has  been  ongoing  at  some 
level  within  NMFS.  Northeast  Region 
(NER),  since  December  1900.  and  has 
involved  agency  staff  and  scientific 
e.xperts  in  the  area.  The  most  recent 
Massachusetts  Water  Resources 
Authority  outfall  Biological  Opinion 
(issued  Septembers,  1993).  and 
associated  conservation 
recommendations,  are  part  of  the 
recommendations  and  programs  that 
have  been  instituted  in  the  NER  that 
address  Right  Whale  Recovery  Plan 
tasks.  The  Northeast  Implementation 
Team  will  address  the  possible 
cumulative  impacts  to  right  whales  from 
all  activities  in  Massachusetts  Bay. 


Comment  2:  Several  organizations 
recommended  that  NMFS  implement  an 
early  warning  system,  consisting  of 
daily  surveys  (from  December  1  through 
March  31)  of  the  known  wintering 
grounds.  Several  organizations  also 
recommended  that  monitoring  be 
conducted  along  tho  migratory  route  of 
this  species. 

Response:  "Early  warning  systems" 
for  right  whales  in  the  southeast  United 
States  were  first  developed  through  ESA 
section  7  consultations  between  NMFS 
and  ACOE.  Jacksonville  District,  as  a 
result  of  dredging  operations  at  the 
Navy's  submarine  channel  at  Kings  Bay. 
GA;  the  Port  of  Fernandina,  FL;  the  Port 
of  Jacksonville,  FL;  the  Naval  facilities 
at  Mayport.  FL;  a  navigation  channel  at 
St.  Augustine.  FL;  and  numerous  beach 
disposal  projects  using  offshore  disposal 
sites  throughout  this  area.  Measures  to 
protect  right  whales  have  included  daily 
aerial  surveys  at  the  time  that  the 
dredges  are  in  operation  during  the 
calving  season.  If  a  right  whale  is  seen 
within  a  16-kilometer  (k)  radius  of 
dredge  and  disposal  areas,  dredges  and 
support  vessels  are  required  to  carry  an 
observer  during  daylight  hours  and  to 
reduce  speeds  at  night  to  reduce  the 
likelihood  of  a  collision  with  a  whale. 
However,  these  precautions  were  only 
in  place  while  the  dredging  operations 
were  being  conducted,  not  throughout 
the  entire  winter  calving  period. 
Therefore  there  were  gaps  in  the  aerial 
survey  coverage,  and  thus  in  protective 
measures  for  the  whales. 

In  December  1993.  the  U.S.  Navy  and 
the  U.S.  Coast  Guard  provided  funding 
to  conduct  aerial  surveys  during  the 
remainder  of  the  time  that  the  whales 
were  in  the  calving  area;  the  area  of 
concern  from  the  Savarmah  River  south 
to  approximately  Jacksonville.  FL.  was 
surveyed  through  March  1994.  The 
ACOE  will  continue  to  provide  coverage 
during  tiiose  periods  when  hopper 
dredges  are  active.  Therefore,  the  whale 
sightings  arc  passed  on  fo  appropriate 
agencies  if  a  survey  finds  whales  in  or 
near  a  navigational  channel,  vessels  are 
asked  fo  proceed  at  minimum  safe 
operational  speeds  and  communicate 
locations  of  the  whale  so  other  vessels 
can  avoid  them.  This  procediure  will 
continually  be  reviewed  and  revised 
through  efforts  of  the  Southeast 
Imi)lementation  Team.  NMFS  intends  to 
conti.iue  cooperative  efforts  with  the 
Vj.S.  Navy.  U.S.  Ccs-^f  Guard,  the  ACOE. 
and  Jhe  implemenfaiion  team  to 
conduct  daily  aerial  surveys  througho.il 
the  calving  season  and  to  operate  the 
early  warning  system  to  reduce  the 
likelihood  of  ship  strikes. 

It  is  unlikely  that  right  whales  can  be 
monitored  throughout  their  range  for  ihe 


jjurpo.'se  of  protecting  them  from  ship 
strikes.  NMFS  is  developing  a  research 
program  that  may  include  satellite 
tracking  of  tagged  northern  right  whales 
to  determine  those  areas  (winter  and 
summer)  where  right  whales  occur,  but 
which  are  unknown  at  this  time. 

Comment  3:  The  following  comments 
were  made  by  several  ccmirenters.  They 
ail  address  additional  activities  that  the 
commenters  felt  should  be  developed  fo 
protect  right  whales,  or  activities  that 
should  be  prohibited,  restricted  or 
modified,  primarily  in  the  SEUS.  to 
protect  tlie  whales  further.  These 
comments  are  addressed  together. 

a.  Many  commenters  indicated  that 
restrictions  or  modifications  of  shipping 
lanes  and  shipping  practices  need  to  be 
made  at  the  time  of  designation.  The 
suggested  modifications  or  changes  ■ 
included  the  seasonal  relocation  of 
•■^hipping  lanes,  a  requirement  that 
vessels  entering  or  leaving  ports 
adjacent  to  the  right  wh ule  winter 
grounds  use  direct  routes 
(perpendicular  fo  the  shoreline  al  the 
port  entrance)  from  December  l  through 
March  31.  restriction  of  sJiippiag  and 
ve,';sel  speeds  to  allow  whalss  to  a  void 
cncoming  ships  or  allc^.v  ships  to  avoid 
hitting  whalos.  and  a  reqi'ir^ment  of 
dedicat.'d  onboard  observers  to 
mdintain  watch  so  that  vi^ssel  coilijiions 
'.vith  riglit  v.hale.;  a:e  avoided  -.vhen 
ships  die  tiansiiing  ihroujjh  right  whah; 
vvjnt'jring  habitats  during  rnou'.hi.  whfm 
tha  v.'halcs  occui>y  these  hsbi'a's. 

I).  Several  comr.'^ntprr.  recommended 
the  doitlopmenf  c''educal:o;2  progrsms 
forshippinp,  and  public  inu?rfsrs.  Others 
i.gyes'ed  that  f^.N'^FS  provide  to  tlic 
sliipping  coir.pan'.es  .llastratid 
instruoions  (in  riany  lani;u<\^es)  on  the 
importdnce  of  i  rolecting  right  vvhrles  in 
U\;isc  waters,  and  on  safe  vessel 
uporaiion  in  the  winter  caiv  -r.g  areas. 
They  fuither  r.uggested  that  these 
insirjcLions  be  posted  for  the  crews  of 
all  ships  operating  in  U.S.  waters,  and 
that  these  safety  n.easurea  should  be 
enforced.  It  was  suggested  that  tho  U.S. 
Coast  Guard  should  include  whaL' 
safety  in  it„  small  boating  courss.  .ind  in 
required  courses  for  commercial 
captains  and  boat  operators. 

c.  Several  comineaters  suggested  that 
NMFS  should  define  right  whale  critical 
habitat  boundaries  on  NOAA 
navigational  charts,  iind  tlie  notice  of 
the  designation  and  occurrence  of 
whales  need  tc  be  incl'ided  seasonally 
in  the  Notice  to  Mariners  and  other 
publications,  alerting  shipping  interests 
to  the  potential  presence  of  right  whales 
in  the  area  at  certain  times. 

d.  Several  commenters  recommended 
that  NMFS  ban  dredging  and  seabed    - 
mining  in  the  right  whale  calving 


grounds  and  feeding  grounds,  and  along 
the  entire  migratory  route.  Many 
comments  supported  restrictions  on 
dredging,  if  necessary,  to  protect  right 
whales;  gas  and  oil  exploration  and  the 
dumping  of  contaminated  waste  within 
the  calving  areas  described  by  the 
critical  habitat  boundaries;  dujnping  of 
contaminated  dredge  spoils  and 
industrial  v.aste;  and  the  construction'of 
suhrnnrged  or  em.ergent  structures 
within  known  right  whale  habitats. 

e.  Several  commenters  suggested  that 
the  discharge  of  pollutants  at  the 
mnuf  ns  of  rivers  that  empty  into  the 
calvirg  grounds  should  be  monitored 
for  pnssibie  effects  on  tlie  habiiat. 

Respor.s,^  R-jgarding  comm.cnts  3a.- 
3c.,  theSoi..i:.3a"slem  U.S.  FJght  Whale 
Recovery  Flan  Implementation  Team 
(see  Comment  1)  fcrmed  committees  to 
exami.ie  many  of  the  issues  discussed  in 
the  c:ommj?nts.  Comn.iitcss  that  wcie 
forn,«d  cover  the  following  topics: 
rdnr.ition/Awarenes;;;  Early  Warning 
Surveys/Communlcaiiun;  Funding  of 
Surveys;  Research;  and  Relocation  of 
Ocean  Disposal  Sites.  A  second  meeting 
of  ihe  Implementation  Team  occurred 
on  December  14.  1993;  the  foilciv.ing 
upd.ites  from  each  cf  the  committees  are 
summarized  frcm  that  m.eeting 

Education/Awarenc'is  Committee:  The 
Canaveral  Port  .Aud-.ority  developed  an 
endangered  spec.V.s  pamphlet  ro%or:ng 
wht  h'.s,  vrxb'\,'.\.'MiS  and  turtles,  which  is 
bein;^  distributed  regionally.  As  a  group, 
the  Fort  Authorities  d'-veloped  a  si?ries 
of  posters  describing  the  time  :I;;ht 
wl-.al:^s  j,re  in  their  ivatuis.  a  phoio 
nunber  to  ccn'act  if  a  whala  is  scin. 
and  nenticn  of  right  whale  habitat.  Ihis 
po<U-r  is  being  distributed  by  ihe  harbor 
pilots  when  they  board  a  vessel  for 
navigation. 

.'\  standard  brorhurc  on  riphl  vv  hales 
in  the  SEUS  has  bc?n  developed  with 
input  from  the  Georgia  DNR.  Florida 
DEI',  New  Lngland  Aquarium  and 
ethers.  The  brochure  is  designed  for 
boaters  (coni.mercial  and  public),  but  is 
also  to  be  given  to  shin  masters  by 
harbor  pilots.  The  Port  Authorities.  U.S. 
Coast  Guard.  l.'.S.  Navy,  Georgia  DNR 
and  r'ioridii  DEF  can  use  this  brociiure 
fo  increase  public  awarencjs  .uid 
education.  Financial  support  for  this 
brochure  comas  from  tlie  partii.ipating 
agfiucies. 

Th'^  Gt:orgia  DNR  and  U.S.  Coast 
Gu  ird  developed  a  local  Notice  io 
Marinrrs  about  right  whale  calving 
grounds.  This  notice  is  broadcast  four 
times  daily  by  the  U.S.  Coast  Guard  on 
VHF.  Broadcasts  ran  from  December  6. 
1993,  through  March  31,  1994.  A 
slightly  longer  version  is  published  in 
the  local  Weekly  Notice  to  Marineis. 
This  notice  may  also  be  published  daily. 


along  with  the  tides  and  weather,  in 
regional  newspapers.  The  Annual 
Notice  to  Mariners  also  has  information 
on  this  subject. 

Several  press  releases  were  issued 
beginning  when  the  first  right  whales 
were  sighted  on  December  4.  1993.  A 
regional  press  release  was  also  issued 
describing  the  implementation  team, 
members,  persons  to  contact  if  a  whale 
is  seen  and  other  information  on  the 
need  for  protection  of  right  whales  in 
the  SEUS. 

The  University  of  Georgia  is  surveying 
local  grovips.to  ensure  that  tlu-re  is  no 
duplication  in  the  devclopni.:i.t  of 
educational  materials  on  tight  'vhales. 
and  to  provide  a  network  to  (..j:..1  ine 
and  coordinate  efforts. 

The  Savannah  Area  Chamber  of 
Commerce  suggested  that  treating  a 
sighted  right  whale  as  though  it  were 
another  ship  (slowing  dc%>n.  chariging 
course  and  anchoring  to  avoid  coili.sions 
with  right  whales)  shouhi  be  lormclizod 
for  all  ports  in  the  southeast  (i.e.. 
treating  right  whales  ai  ves^sels  under 
the  nautical  rules  of  the  mad).  Tliey 
further  stated  that  injury  to,  and 
interference  with  right  v.-hales  can  best 
be  avoided  by  continuing  ths  educaticn 
of  ship's  captaii-s,  and  throagh  ongoing 
cooperation  between  the  port,  its  pilots 
c»nd  th'j  t3eorgia  Di\R. 

Early  Wariiing  and  Co-n.Tiur.icr/iion 
Corrindttec:  An  eai-ly  wa: amg  netv.ork 
has  b;''on  developed  with  aericil  surveys 
at  the  core  of  the  network  (?c-  C^.imment 
2)  A  c.'jmmunicalicm  flow  chart  has 
ijoc.i  developed  to  iliustiatc;  hew 
infu:nation  regar  Jing  whale  sichtir.o ; 
i-hould  be  clian-ieljd  tietwiK  .t  thi^ 
appr.jpri3*e  agencics.'g'-ojp.s.  This  is 
currently  considert^d  tne  btiX 
communicatiun  sr.henio  for  relaying 
right  while  sightingr.  from  aircraft  to 
land-br.jed  stations,  and  back  to  sr.rface 
ves.sels.  This  communication  network  is 
f  jsential  to  the  early'w.jrriing  syalein 
and  alerts  mariners  to  the  presence  of 
right  whales  in  the  SEU.S.  Information 
dis«!iriinat:K!  by  this  system  is  updated 
daily  as  whales  are  located  du.-ing  the 
aerial  surveys. 

Regarding  Comment  3d.,  many  of  ihe 
sug^-e.sted  activities  may  ire  authorized, 
funded  or  conducted  bv  Federal 
agencies.  The  responsible  Federal 
agency  active  wiiiiin  the  range  of  the 
northern  right  ivhales  is  required  to 
consult  with  NMFS  regarding  its 
projects  and  activities  under  sectinn  7  of 
the  ESA.  If  the  activity  is  found  likely 
to  jeopardize  tlie  continued  existence  of 
the  species,  directly  or  through  habitat 
degradation,  reasonable  and  prudent 
alternatives  would  be  offered  that  could 
include  restrictions.  Even  if  the  activity 
is  not  likely  to  jeopardize  the  continued 
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such  takings.  These  moasure  5 
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from  taking  an  endam;  od 
pursuant  to  section  9  of  the 
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such  activities  are  already 
a  result  of  listing. 
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Comment  4:  Two 
recommended  that  a  "disfan^ 
b(  established  around  northeiji 
wiiales.  One  recommended 
m  nimum  approach  distance 
3(  Om  should  be  established 
v.  ssols  around  right  whales 
The  second  commenter  re 
t.:3t  NMFS  establish  around 
northern  right  ivhale.  in  any  a 
designated  as  critical  habitat 
radius  "protection  zone."  and 
any  vessel  or  person  from  ent 
knowingly  remaining  within 
The  commenter  further  suggt 
such  a  buffer  zone  is  consiste 
similar  rules  already  adopted 
and  cited  as  examples  the  mii 
distance  rule  for  humpback  w 
[Xffgtiptera  novaeangliae]  in  I 
CFR  222.31)  and  the  5.5  k  buff 
established  around  Steller  sea 
{Eumetopias  jubatus)  rookeriei 
major  haulouts  in  Alaska  (50 

226.12).  The  commenter 

such  protection  zones  for  the 
designated  in  Cape  Cod  Bay 
Stellwagen  Bank  would  be  . 
with  existing  Massachusetts 
(322  CMR  12.00  et  seq.).  which 
that  no  one  approach  or  remaii 
SOOm  of  a  right  whale  in  state 
Response:  In  both  cases,  the 
of  the  suggested  buffer  zones 
to  ensure  that  northern  right  w 
undisturbed  as  much  as  possib 
throughout  their  range,  and  to 
vessels  far  enough  away  so  that 
no  danger  of  a  collision  betwee  i 
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and  vessels.  Critical  habitat  designations 
reflect  specific  determinate  geographical 
areas  containing  physical  or  biological 
features  essential  to  the  ci  nservation  of 
the  species.  While  NMFS  recognizes 
that  the  area  around  each  whale  is 
important,  it  is  not  appropriately  the 
subject  of  a  critical  habitat  designation. 
Rather,  such  buffer  zones  should  be 
established  through  separate 
rulemaking,  similar  to  the  special 
prohibitions  for  humpbacf.  whales  in 
Hawaii. 

Comment  5:  One  commi^nter 
suggested  that  NMFS  implement 
research  and  monitoring  programs 
focused  on:  (1)  Behavioral  changes  (of 
northern  right  whales)  asscc  iaied  with 
the  possible  impacts  of  vessel  traffic, 
noise  and  whalewatching;  cr  (2)  the 
effects  of  dredging  activities  and  their 
associated  vessel  traffic,  siltation  and 
noise  in  the  southeastern  United  States 
through  continued  observation  of 
dredge  activity  and  aerial  surveys  of 
right  whales  in  and  adjacent  to  buffer 
zones  around  dredging  operations;  (3) 
the  impact  of  pollution  on 
phytoplankton  and  zooplankton 
abundance — specifically  the  impact  cf 
the  Boston  Harbor  effluent  outfall;  and 
(4)  the  effects  of  whalewatching 
activities  on  the  northern  right  whale. 
The  commenter  recommended  that,  if 
necessary,  NMFS  promulgate 
regulations  to  mitigate  the  effects  of 
these  activities. 

Response:  In  additioa  to  the 
monitoring  program  implemented  by 
the  Southeast  Iniplcnientation  Team, 
NMFS  is  developing  a  3-5  year  research 
plan  that  will  focus  on  research  needs 
identified  as  priorities  in  the  Northern 
Rjght  Whale  Recovery  Plan.  The  current 
research  program  is  the  result  of  several 
meetings  that  occurred  on  April  14-15, 

1992,  in  Silver  Spring.  MD;  June  18, 

1993,  in  Brunswick,  GA;  and  July  16, 
1993,  in  Silver  Spring.  These  meetings 
established  the  fcllowing  research 
priorities: 

a.  To  determine  the  wintering 
location(s)  of  most  northern  right 
whales  in  the  northwest  Atlantic 
through  the  deployment  of  satellite  tags 
on  selected  female  right  whale; 

b.  to  determine  daily  movements 
within  the  wintering/calving  area. 
Tagging  with  VHF  tags  in  the  SEUS 
could  determine  the  daily  movements  of 
these  animals.  This  information  could 
be  useful  to  develop  a  long-term 
monitoring  program  to  reduce  ship 
strikes  in  the  SEUS; 

c.  to  determine  the  unknown  location 
of  a  third  summering  area.  There  are 
three  matrilineal  stocks  of  northern  riglit 
whales  recognized.  One  of  the  stocks 
does  not  visit  the  Bay  of  Fundy,  but  is 


seen  in  the  GSC  and  CCB  during  spring, 
and  in  the  SEUS  in  winter.  Satellite 
tracking  a  tagged  female  from  the  third 
matriline  (these  have  already  been 
determined  from  mtDNA  analyses  and 
photoidentification)  in  the  GSC  or  CCB 
in  the  spring  might  lead  to  the  location 
of  the  other  summer  location  of 
northern  right  whales  in  the  North 
Atlantic. 

d.  to  identify  "bottlenecks"  in  the  rate 
of  recovery.  The  reasons  for  the 
northern  right  whale's  low  reproductive 
rate  relative  to  southern  hemisphere 
right  whales  are  unknown.  One  theory 
is  that  there  is  too  much  inbreeding  as 
a  result  of  the  extremely  depleted 
population.  The  extent  of  inbreeding 
can  be  determined  from  genetic/ 
molecular  identification  through 
mtDNA  biopsy  sampling  and  sexing 
using  molecular  techniques;  and 

e.  to  determine  the  best  location  and 
methods  to  monitor  recovery  of  this 
population. 

NMFS  is  not  considering  broad-based 
whalewatching  regulations  at  this  time, 
but  may  consider  minimum  approach 
distances  specific  to  northern  right 
whales  as  part  of  the  recovery  planning 
process  (see  Response  to  Comment  3). 
Comment  6:  One  commenter  stated 
that  collisions  with  ships  and 
entanglement  in  fishing  gear  may  be  rare 
from  the  perspective  of  total  fishing 
activity  and  vessel  traffic  in  the  various 
areas.  However,  at  least  two  riglit 
whales  were  struck  and  killed  in  the 
past  3  years.  That  means  that  about  2 
percent  (a  much  higher  rate  for  calves) 
of  the  right  whales  known  to  occur  in 
the  area  since  late  1989  have  been  killed 
by  a  collision  with  a  vessel.  This 
percentage  may  underestimate  the 
actual  percentage  struck  during  the 
period  because  many  whales,  including 
calves,  have  been  seen  with  prop(;ller 
scars.  In  the  view  of  the  commenter,  this 
information  demonstrates  a  significant 
risk  from  the  perspective  of  right  whales 
in  this  area,  especially  since  the  threat 
is  concentrated  on  the  reproductive  core 
of  the  population  and  the  calves, 
essential  for  population  recovery-. 

The  commenter  recommended  that 
NMFS  expand  the  proposed  critical 
habitat  designation  to  include 
conservation  measures  that  would 
reduce  the  likelihood  of  right  whales 
being  struck  by  vessels  or  becoming 
entangled  in  fishing  gear.  The 
commenter  continued  that  the 
designation  of  critical  habitat  will  serve 
as  a  warning  to  those  who  operate  ships 
in  these  areas  that  steps  must  be  taken 
to  reduce  the  risk  of  collision  with  right 
whales.  While  finding  tlie  steps  already 
taken  by  harbor  pilots,  ports  authorities, 
the  U.S.  Navy,  the  U.S.  Coast  Guard, 
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ACOE  ajid  others  to  be  encouraging,  the 
commenter  believed  that  more  needs  to 
be  done. 

Response:  NMFS  recognizes  that  the 
loss  of  each  northern  right  whale  has  a 
measurable  impact  on  this  population. 
The  first  priority  of  the  Southeast 
Implementation  Team  was  to  develop  a 
program  to  reduce  or  eliminate  ship 
strikes  throughout  the  whales'  wintering 
area. 

Also,  the  New  England  Fishery 
Management  Council  (NEFMC)  has 
restricted  all  commercial  fishing  in  Gulf 
of  Maine  Groundfish  Area  1,  which 
roughly  covers  the  GSC,  because  of  the 
importance  of  the  area  for  haddock 
spawning  from  February  1  to  May  31, 
since  1986.  The  haddock  no  longer 
spawn  in  that  area,  but  NMFS  and  the 
NEFMC  have  recommended  leaving  the 
closure  in  place  for  all  gillnet  gear  to 
protect  the  northern  right  whale,  and 
other  whale  species  that  use  that  area  in 
the  spring. 

NMFS  will  continue  to  focus 
rucoverj/management  efforts  on  ways  to 
reduce  human-induced  mortality  as  a 
result  of  ship  strikes  and  entanglement. 

Comment  7:  One  commenter  stated 
that  the  continued  availability  of  these 
areas  for  use  by  northern  right  whales  is 
critical  to  the  survival  of  the  species. 
The  commenter  further  stated  that 
under  the  authority  of  the 
Massachusetts  Wetlands  Protection  Act, 
Massachusetts  has  already  designated 
the  portion  of  CCB  critical  habitat  that 
occurs  in  Massachusetts  waters  as 
"Estimated  Habitat"  for  a  State-listed 
wetland  wildlife  species.  Estimated 
habitat,  under  the  Code  of 
Massachusetts  Regulations  (CMR).  310 
CMR  10.37,  is  defined  as  the  estimated 
geographical  extent  of  die  habitats  of 
State-listed  species  for  which  an 
occurrence  within  the  last  25  years  has 
been  accepted  by  the  Massachusetts 
Natural  Heritage  and  Endangered 
Species  Program  and  incorporated  into 
its  official  database. 

The  commenter  also  stated  that 
regulations  have  already  been 
promulgated  by  Massachusetts  law  to 
prohibit  vessels  from  approaching 
within  500m  of  a  right  whale  in  State 
waters.  Fishery  measures  that  reduce 
the  risk  of  entanglements  of  marine 
mammals  with  fixed  gear  such  as  lobster 
gear  and  gillnets  have  also  been  adopted 
in  Massachusetts.  There  are  moratoria 
on  gillnet  and  lobster  licenses,  a  limit 
on  the  number  of  lobster  pots  per 
fisherman  and  limits  on  the  length  of 
lobster  pot  trawls  and  gillnets.  Further 
restrictions  on  gillnets,  some  to 
complement  what  the  NEFMC  is 
considering  to  reduce  by-catch  of  harbor 


porpoise,  Pbocoena  pbocoena,  are  being 
considered. 

The  commenter  believed,  however, 
that  a  designation  of  critical  habitat  at 
the  Federal  level  would  extend 
comprehensive,  interjurisdictional 
protection  to  the  right  whale,  a  corrtx,1 
approach  to  conserving  the  species.  The 
commenter  further  stated  that  since,  the 
proposed  rule  said  "fishing  practices 
and  locations  may  require  special 
management  considerations  when  the 
timi.ig  of  the  fishing  season  and  the 
presence  of  the  northern  right  whale 
overlap,"  NMFS  should  work  closely 
with  Massachusetts  and  the  NEFMC  to 
assess  the  need  for,  and  nature  of, 
special  management  considerations. 

Response:  NMFS  recognizes  and 
appreciates  the  efforts  of  the 
Commonwealth  of  Massachusetts  to 
protect  the  northern  right  whale.  NMFS 
is  establishing  a  Northeast 
Implementation  Team  for  the  Recovery 
Flan  (see  Response  to  Comment  5).  It  is 
the  intent  of  NMFS  to  work  closely  with 
these  teams  to  determine  for,  and 
effectiveness  of,  special  management 
measures. 

Comment  8:  One  Federal  agency 
supported  the  proposed  critical  habitat 
designation  for  the  northern  right  whale, 
but  was  concerned  that  NMFS  would  be 
the  Federal  agency  listed  as  having 
management  responsibilities  within  the 
boundaries  of  Cape  Cod  National 
Seashore. 

Response:  Designation  of  critical 
habitat  does  not  create  management 
responsibilities  for  NMFS,  nor  does  it 
give  NMFS  primary  jurisdiction  over 
Federal  lands  included  in  the  critical 
habitat  designation.  While  a  Federal 
agency  may  undertake  an  activity  that 
may  affect  either  the  listed  species  or 
critical  habitat,  and  may  be  required  to 
consult  with  NMFS  pursuant  to  section 
7,  it  is  the  action  agency  that  decides 
whether  to  initiate  consultation. 
Likewise,  the  action  agency  determines 
whether  and  in  what  manner  to  proceed 
with  the  action  in  light  of  its  section  7 
obligations  and  NMFS'  biological 
opinion  (See  50  CFR  402.15).  NMFS' 
role  is  advisory  in  nature. 

,For  example,  while  NMFS  has 
responsibility  over  this  listed  species, 
the  National  Park  Service  (NFS)  at  Cape 
Cod  National  Seashore  has  major 
responsibilities  for  the  long-term 
preservation  of  Cape  Cod's  natural 
resources,  including  this  federally  listed 
endangered  species.  As  such,  the  NFS  at 
Cape  Cod  National  Seashore  has 
management  responsibilities  within  the 
proposed  area  of  critical  habitat  that 
overlaps  with  the  legislative  boundary 
of  the  Cape  Cod  National  Seashore. 
NMFS  believes  that  the  NFS  and  NMFS 


can  work  together  on  issues  pertaining 
to  the  northern  right  whale. 

Comment  9:  One  commenter 
suggested  that  two  of  the  proposed 
critical  habitat  areas  violate  the 
prohibition  on  habitat  designation 
outside  the  jurisdiction  of  the  United 
States.  The  proposed  critical  habitat 
designation  in  the  GSC  and  portions  of 
the  SEUS  exceed  the  12  nautical  mile 
territorial  sea  recognized  by  the  United 
States. 

/lesponse.- The  regulations  state  that 
"critical  habitat  shall  not  be  designated 
within  foreign  countries  or  in  other 
areas  outside  pf  the  United  States 
jurisdiction"  (50  CFR  424.12(h)).  The 
critical  habitat  designation  falls  within 
the  200  mile  exclusive  economic  zone  of 
the  United  States,  and  therefore  is  not 
outside  of  U.S.  jurisdiction. 
Furthermore,  critical  habitat  designation 
may  impact  the  activities  of  Fcdaral 
agencies,  which  are  defined  as  '  i.ll 
activities  or  programs  of  any  km.d 
authorized,  funded,  or  carried  out,  in 
whole  or  in  part,  by  Federal  agencies  in 
the  United  States  or  upon  the  high  seas" 
(50  CFR  402.02). 

Comment  10:  Several  commenters 
suggested  that  the  northern  boundary  of 
the  critical  habitat,  as  recommended  by 
the  Recovery  Team  and  proposed  by 
NMFS  (58  FR  29186,  May  19,  1993),  be 
extended  further  northward  to  32°  N 
latitude,  approximately  the  mouth  of  the 
Savaiuiah  River.  Based  on  data 
examined  since  the  Recovery  Team 
reviewed  and  recommended  the  critical 
habitat  boundaries  that  were  proposed 
in  the  critical  habitat  designation,  the 
commenter  stated  that  sightings 
corrected  for  effort  (i.e.,  the  number  of 
right  whales  counted  per  survey  mile 
since  1984)  indicate  that  the  number  of 
right  whales  per  mile  of  transect  off  St. 
Catherines  Island,  GA.  was  comparable 
to  the  number  observed  off  Melbourne 
and  Daytona  Beach,  FL,  and  greater  than 
that  off  St.  Augustine,  FL,  areas  within 
the  proposed  critical  habitat. 

Several  other  commenters  requested 
that  no  extension  of  the  critical  habitat 
include  the  mouth  of  the  Savannah 
River  be  incorporated  into  a  final 
designation  until  verified  information 
on  the  presence  of  the  right  whale  is 
publicly  provided  and  a  public  hearing 
is  held  in  Savannah,  GA,  so  that  the 
public  can  have  an  opportunity  to 
comment.  They  further  urged  that  any 
boundary  modification  be  justified  on 
firm  scientific  grounds,  showing 
significant  benefits  to  right  whale 
recovery. 

Response:  NMFS  believes  that  the 
most  important  winter/calving  areas 
known  are  within  the  boundaries 
identified  as  critical  habitat  in  the 
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proposed  rule.  The  greatc  5t  number  and 
highest  densities  of  right  vhales  have 
been  observed  in  the  Cap*  >.  Canaveral 
region,  with  the  second  h  ghest  number 
occurring  at  the  Georgia-F  lorida  border. 
It  is  clear,  however,  that  n  orthem  right 
whales  occur  outside  this  area, 
including  near  the  mouth  of  the 
Savannah  River,  during  tli  e  winter 
calving  period  and  during  their  late- 
winter/spring  migration  n  jrthward. 

The  monitoring  conduc  ed  around  the 
mouth  of  the  Savannah  Ri  ver  during 
1992/1993,  and  the  near-d  aily 
monitoring  conducted  dming  the  winter 
of  1993/1994  from  Savanr  ah  south 
throughout  the  SEUS  to  af  proximately 
Jacksonville,  PL,  can  be  used  to  examine 
this  issue.  In  these  2  years  of  monitoring 
near  the  mouth  of  the  Savinnah  River 
(total  approximately  90  da  ,s,  20  in 
1992/1993  and  approxima  ely  70  thus 
far  in  1993/1994)  only  foul  right  whales 
have  been  sighted.  The  fin  t  sighting,  on 
December  12.  1993,  was  ol  three  whales 
moving  south.  These  whal  ss  were 
resighted  the  following  da  '  near 
Brunswick,  GA.  The  secoiii  and  third 
sightings  were  also  foUowt  d  by 
resightings  off  Brunswdck.  n  these 
cases,  the  time  between  res  ightings  was 
only  a  few  days,  indicating  that  the 
whales  were  not  reraaininf  near  the 
Savannah  River  but  traveli  ig  through 
the  area  toward  the  core  of  the  sighting 
distribution.  Based  on  thes  j  data,  NMFS 
sees  no  need  to  include  the  area  as 
critical  habitat  at  this  time.  NMFS 
recognizes  that  the  sighting  data  is 
based  on  only  2  years  of  in  ormation. 
and  that  distributions  betw  jen  years  can 
var>-  dramatically.  NMFS  m  ill 
continually  examine  sighting  data  and 
may  modify  critical  habitat  boundaries 
in  the  future  if  warranted  b  ,'  additional 
sighting  information. 

Comment  1 1 :  One  commi  infer 
suggested  that  there  is  a  lac  c  of  data 
offered  by  NMFS  supportin  5  the 
presence  of  a  substantial  n\  ht  whale 
population  off  the  Cape  Cai  averal 
Florida  coast  (south  of  Fals(  1  Cape).  The 
commenter  cited  informatic  n  in  the 
Recovery  Flan  for  the  North  em  Right 
Whale,  which  indicates  thai  only  four 
sightings  within  the  5nm  pi  oposed 
habitat  have  been  recorded  south  of  the 
False  Cape  area  prior  to  198  9,  and 
questioned  whedier  this  is  s  ufficient 
data  on  which  to  base  a  des  gnat  ion. 

Response:  The  lack  of  sigl  itings  at  the 
southern  end  of  the  designa  ed  SEUS 
area  is  explained,  at  least  in  part,  by  low 
sampling  effort  in  that  area.  Sightings 
corrected  for  effort  indicate  hat  the  area 
around  Cape  Canaveral  may  be  used  by 
right  whales  to  a  greater  ext<  nt  than 
presented  by  Kraus  and  Kenfiey  (1991) 
and  discussed  in  the  Recove  ry  Plan.  The 


data  do  not  support  removal  of  the  area 
from  consideration. 

Given  the  need  to  monitor  and 
manage  activities  that  might  impact 
northern  right  whales  in  the  area  of 
Cape  Canaveral,  NMFS  believes  that  it 
is  appropriate  to  designate  this  area  as 
critical  habitat.  The  seasonal  use,  and 
extent  of  use,  of  any  area  will  be 
considered  during  the  ESA  section  7 
p.rocess  on  a  case-by-case  basis,  but  at 
present  the  area  in  question  represents 
the  southern  limit  to  the  only  known 
calving  area  for  this  species,  and  is 
therefore  considered  critical. 

Comment  12:  Another  Federal  agency 
supported  the  proposed  designation  and 
submitted  comments  from  the  particular 
perspectives  of  the  Gray's  Reef  National 
Marine  Sanctuary  (GRNMS)  and  the 
recently  designated  Stellwagen  Bank 
National  Marine  Sanctuary  (SBNMS). 

The  GRNMS  lies  to  the  north  and  east 
of  the  proposed  critical  habitat 
boundary  in  coastal  Georgia;  and  the 
commenter  recommended  that  the 
boundary  of  the  proposed  critical 
habitat  be  extended  northward  and 
seaward  to  include  GRNMS.  The 
commenter  stated  that  Grays  Reef  is 
particularly  vital  to  the  critical  habitat 
designation  because  the  waters  off 
Georgia  and  northern  Florida  serve  as 
calving  grounds  for  this  species.  The 
commenter  also  stated  that  personnel  at 
GRNMS  could  provide  additional 
resources  for  observing  and  monitoring 
these  whaleg  as  part  of  the  Sanctuary's 
routine  operations,  as  well  as  provide 
substantial  support  to  the  education  and 
outreach  objectives  listed  in  the 
Northern  Right  Whale  Recovery  Plan. 

The  commenter  continued  by  stating 
that  the  recently  designated  SBNMS 
overlaps  slightly  with  the  proposed 
critical  habitat  area  (at  the  northern  end 
of  CCB).  The  commenter  felt  that  the 
proposed  designation,  in  conjunction 
with  the  implementation  of  the  SBNMS. 
would  provide  additional  opportunities 
for  coordinated  efforts  to  enhance  the 
potential  for  recovery  of  this  critically 
endangered  marine  species.  Also,  some 
or  all  of  the  "special  management 
considerations  or  protections" 
identified  in  the  proposed  designation  . 
as  being  potentially  required  to  protect 
and  promote  the  recovery  of  the 
northern  right  whale  population  using 
the  Stellwagen  Bank  environment  (i.e., 
vessel  traffic,  fishing,  pollution,  mining 
and  gas  exploration)  are  also  addressed 
by  the  SBNMS  management  plan.  With 
the  exception  of  fishing,  these  activities 
are  currently  either  regulated  directly, 
or  are  listed  as  subject  to  sanctuary 
regulation. 

Furthermore,  the  Marine  Protection, 
Research  and  Sanctuaries  Act  (title  III), 


as  amended  in  1992.  established  the 
requirement  for  consultation  between 
the  Secretary  of  Commerce  (NOAA)  and 
any  Federal  agency  proposing  to 
undertake  an  activity  in  the  vicinity  of 
a  National  Marine  Sanctuary  that  may 
result  in  adverse  impacts  on  sanctuary 
resources  or  qualities,  including  private 
activities  authorized  by  hcenses,  leases 
or  permits.  Such  consultation  must 
occur  prior  to  initiation  of  the  proposed 
activity.  From  the  perspective  of 
administrative  structure,  therefore,  there 
are  opportunities  for  both  NMFS  and 
NMSP  to  coordinate  their  programmatic 
objectives. 

Response:  NMFS  does  not  believe  that 
extending  the  boundary  of  the  SEUS 
critical  habitat  seaward  to  include  the 
GRNMS  is  necessary  (see  Response  to 
Comment  10).  However,  NMFS  does 
agree  that  the  Grays  Reef  program  could  I 
provide  additional  monitoring  of  these        J 
whales,  substantial  support  to  the 
education  and  outreach  objectives  listed 
in  the  Northern  Right  Whale  Recovery 
Plan  and  additional  opportunities  for 
coordinated  efforts  to  enhance  the 
potential  for  recovery  of  this  critically 
endangered  marine  species. 

Comment  13:  A  commenter 
recommended  that  NMFS  designate 
Delaware  Bay  as  critical  habitat  for  the 
northern  right  whale,  stating  that 
Delaware  Bay  is  habitat  that  is 
representative  of  the  historic 
geographical  and  ecological  distribution 
of  the  species. 

i?esponse.- The  criteria  specified  under 
50  CFR  424.12  to  be  considered  in 
designating  critical  habitat,  and 
described  in  the  preamble  to  the 
proposed  designation,  must  consider  the 
requirements  of  the  species,  including 
habitats  that  are  representative  of  the 
historic  geographical  and  ecological 
distributions  of  the  species.  Section 
3(5)(A)(ii)  of  tlie  ESA  states  that  areas 
outside  the  current  geographical  range 
of  a  species  can  be  designated  if  the 
Secretary  determines  that  such  areas  are 
essential  for  the  conservation  of  the 
species.  The  regulations  to  the  ESA 
interpret  this  provision  to  mean  that  the 
Secretary  shall  designate  as  critical 
habitat  areas  outside  the  geographic  area 
presently  occupied  by  a  species  oniy 
when  a  designation  limited  to  »t= 
present  range  would  be  inadequate  to 
ensure  the  conservation  of  the  species 
(50  CFR  424.12(c)).  Even  where  the  area 
is  presently  occupied  by  the  species, 
section  3(5){c)  states  that,  with  certain 
exceptions  determined  by  the  Secretary, 
"critical  habitat  shall  not  include  the 
entire  geographic  area  which  can  be 
occupied  by  the  *   *   *  species." 

Although  known  to  have  been  used  by 
right  whales,  it  is  not  completely 


undorstood  to  what  extent  Delaware  Bay 
was  used,  or  whether  this  area  would 
ever  have  been  considered  critical 
habitat.  It  is  known,  however,  that  the 
area  is  now  bypassed  by  northern  right 
whales  during  their  annual  movements. 
NMFS  believes  that  the  current  high-use 
areas  are  identified  in  this  rule,  but 
recognizes  that  the  areas  designated 
represent  the  minimal  space  required  by 
right  whales  to  ensure  population 
growth.  Designating  Delaware  Bay  as 
critical  habitat  would  not  enhance  the 
likelihood  of  recovery  for  this  species.  If 
e\  idence  to  the  contrary  becomes 
available,  critical  habitat  boundaries  can 
be  modified. 

Comment  14:  Several  commenters  did 
not  oppose  the  designation  of  the 
critical  habitat  designation  for  the 
northern  right  whale,  but  were 
concerned  with  the  "general"  language 
of  the  proposed  designation  and  felt 
there  was  no  real  need  for  it.  Rather, 
they  felt  that  a  public  awareness 
program  for  shipping  interests  is 
sufficient.  They  further  expressed 
concern  that  the  language  of  the 
preamble  to  the  proposed  designation 
stating  that  "habitats  will  be  given 
special  consideration  in  section  7 
consultations"  would  become  a  vehicle 
to  attack  offshore  dredge  disposal  and 
port  expansion.  The  commenters 
requested  that  NMFS  reconsider  the 
need  for  the  proposed  designation  as  it 
applies  to  the  southern  coastal  area, 
given  that, there  is  already  an  active  task 
force  working  to  prevent  collisions 
between  vessels  and  the  northern  right 
whale  and  that  the  other  protections  of 
the  ESA  still  apply. 

Finally,  one  of  the  commenters 
wanted  the  channel,  fairways  to  sea 
lanes,  disposal  sites,  access  routes  to 
disposal  sites  and  nearshore  berm  areas 
in  the  SEUS  to  be  excluded  from  the 
critical  habitat  designation.  The 
commenter  noted  that  these  areas  can  be 
excluded  if  the  overall  benefits  of 
exclusion  outweight  the  benefits  of 
designation,  unless  the  exclusion  results 
in  the  extinction  of  the  species. 

Response:  Federal  agencies  active 
within  the  range  of  the  northern  right 
whales  are  already  required  to  consult 
with  NMFS  regarding  projects  and 
activities  that  may  affect  the  species 
pursuant  to  section  7  of  the  ESA. 
Federal  agencies  are  required  to 
evaluate  their  activities  with  respect  to 
northern  right  whales  and  to  consult 
with  NMFS  prior  to  engaging  in  any 
action  that  may  affect  the  critical  habitat 
to  ensure  that  their  actions  are  not  likely 
to  result  in  its  destruction  or  adverse 
modification.  Regarding  the  SEUS 
critical  habitat  specifically,  these 
actions  are  being  reviewed  by  the 


Southeast  Implementation  Team, 
through  section  7  consultations  and 
agreements  already  in  place,  and 
through  the  expanded  efforts  of  the 
Implementation  Team  to  reach  the 
private  and  public  sectors. 

Finally,  frequent  travel  by  commercial 
vessels  in  these  areas  represents  a 
considerable  threat  to  northern  right 
whales.  Therefore,  NMFS  does  not  agree 
that  corridors  frequently  traveled  by 
vessels  within  the  designated  critical 
habitat  should  be  excluded. 

Comment  15:  One  federal  agency  was 
concerned  that  the  proposed 
designation  was  neither  appropriate  nor 
necessary  to  preserve  the  species.  The 
commenter  felt  that  the  current  proposal 
merely  designates  areas  of  highest 
concentration  of  the  whales  and  lists 
their  characteristics,  rather  than 
considers  the  physical  or  biological 
features  that  are  essential  to  the 
conservation  of  the  species.  To  warrant 
critical  habitat  designation,  the 
commenter  felt  that  a  better 
understanding  of  the  species'  biological 
and  physical  requirements  is  needed. 

Response:  NMFS  agrees  that  critical 
habitat  designation  must  include  areas 
meaningful  to  the  specie's  conservation. 
Consequently,  NMFS  is  not  designating 
the  northern  right  whale's  entire  range, 
which  was  suggested  by  several 
commenters,  but  is  focusing  attention 
on  particular  areas  that  have  essential 
features  and  that  may  be  in  need  of 
special  management  consistent  with  the 
ESA  and  implementing  regulations.  The 
section  of  this  preamble  entitled 
"Essential  Habitat  of  the  Northern  Right 
Whale"  has  been  expanded  from  the 
proposed  rule  to  address  those 
biological  and  physical  features  and  to 
identify  those  principal  constituent 
elements,  such  as  feeding  sites,  breeding 
grounds  and  calving  areas  within  the 
designated  areas,  that  are  considered 
essential  to  the  northern  right  whale. 
The  section  in  the  proposed  designation 
entitled  "*Need  for  Special  Management 
Consideration"  summarizes  the 
justification  for  the  designation  of  these 
three  special  areas. 

NMFS  has  concluded,  based  on  the 
best  available  scientific  evidence  and 
the  biological  and  ecological  needs  of 
the  species,  that  the  areas  in  coastal  and 
offshore  waters  that  are  being 
designated  as  critical  habitat  for 
northern  right  whales  contain  the 
appropriate  environmental  and 
biological  characteristics  required  by  the 
species  to  recover,  and  may  warrant 
consideration  of  special  management 
measures. 

NMFS  has  also  concluded  that  the 
designation  of  waters  within  the  SEUS 
is  warranted,  given  the  geographic 


concentration  of  northern  right  whales 
during  the  winter/calving  period,  the 
extreme  endangered  status  of  this 
species,  the  importance  of  the  area  to 
the  reproductive  potential  (recovery)  of 
the  species,  the  possible  impacts  of 
commercial  activities  on  right  whales 
that  may  require  monitoring  and  the  fact 
that  this  area  may  be  in  need  of  special 
management  measures. 

The  potential  for  special  management 
considerations  does  not  necessarily 
mandate  restriction  or  elimination  of 
activities.  Close  monitoring  of  activities 
and  additional  research  also  constitute 
special  management  considerations.  The 
existing  information,  discussed  in  the 
preamble  to  this  final  designation, 
supports  this  designation  of  critical 
habitat. 

Comment  16:  Another  Federal  agency 
commenter,  citing  the  EA  prepared  by 
NMFS,  stated  that  the  direct  impact  of 
the  designation  affects  Federal  agencies 
and  only  duplicates  that  protection 
provided  under  the  section  7  jeopardy 
provision.  According  to  the  commenter, 
the  primary  benefit  cited  for  the 
proposed  designation  is  increased 
awareness.  The  commenter  believed 
that  previous  consultations  with  Federal 
agencies  and  meetings  with  the  public 
have  heightened  awareness,  and 
therefore,  that  more  regulations  are 
unnecessary.  In  summary,  the 
commenter  opposed  the  designation. 
However,  the  commenter  wanted  to 
facilitate  more  progressive  conservation 
of  the  species  and  to  cooperate  in  the 
development  of  interagency 
management  plans  to  reduce  impacts  to 
the  whales  in  high  density  areas.  The 
commenter  believed  such  measures  will 
allow  NMFS  and  other  Federal  agencies 
more  flexibility  in  advancing  recovery 
of  the  northern  right  whale. 

Response:  NMFS  restates  that,  while 
designating  critical  habitat  helps  focus 
the  attention  of  Federal  agencies  on  the 
importance  of  a  designated  area  for  an 
endangered  species,  state  and  private 
agencies  may  also  give  special 
consideration  toward  conservation  and 
management  actions  in  these  areas.  A 
designation  of  critical  habitat  provides 
some  incremental  protection  to  northern 
right  whales  in  those  cases  where  the 
action  may  not  result  in  a  direct  impact 
to  individuals  of  a  listed  species  (e.g.,  an 
action  occurring  within  the  critical  area 
when  a  migratory  species  is  not  present, 
or  when  an  activity  is  conducted 
outside  the  designated  area),  but  may 
affect  the  critical  habitat. 

Finally,  NMFS  agrees  with  the 
commenter  that  a  more  progressive 
conservation  program  to  protect  this 
species  is  necessary,  and  that  the 
development  of  interagency 
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ACOE.  Currently  the  commenter  and  the 
ACOE  are  studying  the  feasibility  of 
beach  nourishment  at  several  eroding 
areas  of  the  Atlantic  shoreline.  The 
commenter  continued  that  the  potential 
window  for  beach  nourishment  projects 
has  already  been  limited  by  the 
presence  of  essential  nesting  habitat  for 
endangered  and  threatened  species  of 
sea  turtle.  The  nesting  seasons  runs 
ft-om  May  1  through  October  1  of  each 
year,  li.miting  the  timeframe  for 
nourishment  projects  to  the  winter 
months. 
Another  Federal  agency  stated  that 
,  any  hopper  dredge  restrictions 
implemented  to  avoid  the  December 
through  March  time  period  of  right 
whale  calving  and  presence  in  the  area 
would  be  burdensome.  The  commenter 
encouraged  working  out  a  timeframe 
that  would  allow  use  of  a  hopper  dredge 
and  take  info  accoujit  the  winter  right 
whale  calving  season  ajid  the  summer 
period  of  high  abimdaiice  for  Kenip's 
ridley  turtle  {Lepidockelys  kempii)  and 
manatee  (Trichechus  manatus)  in  the 
Kings  Bay  area. 

Response:  NMFS  realizes  that  the 
present  dredging  period  was  scheduled 
to  accommodate  the  presence  of  several 
species  of  sea  turtles  in  these  waters, 
and  also  recognizes  the  seasonal  limits 
for  beach  nourishment  projects.  The 
present  seasonal  restriction  on  dredging 
is  an  essential  management  measure, 
given  the  increased  densities  of  sea 
turtles  in  coastal  waters  during  the 
warmer  months. 

The  designation  of  critical  habitat  for 
right  whales  will  not  affect  the 
scheduling  of  this  activity.  NMFS  does 
not  intend  to  alter  the  present  schedule 
through  this  designation,  but  rather  will 
continue  to  require  the  present  level  of 
monitoring  of  dredging  activities  during 
winter  months  to  reduce  impacts  to 
northern  right  whales.  Over  the  years, 
there  have  been  several  very  near  misses 
of  right  whales  with  dredges  that  were 
avoided  due.  at  least  in  part,  t<.'  observer 
coverage  on  the  dredges. 

Comment  19:  Saveral  organizations 
and  individuals  had  comn)<,.-.'s 
regarding  commercial  fishing 
restrictions.  One  commenter 
recommended  seasonal  restrictions  on 
sef-gillnet  fisheries  and  multiple  trap 
American  lobster,  Homarus  americcnus. 
fisheries  w'thin  known  right  whale 
habitat,  and  felt  that  fines  ami 
enforcement  procedures  for  individuals 
violating  this  and  other  restrictions 
should  be  mandated. 

Another  commenter  recommended 
that  NMFS  expand  the  rule  to  include 
conser\'ation  measures  to  reduce  the 
likelihood  of  right  whales  being  struck 
by  boats  or  btsconiing  entangled  in 


fishing  gear.  Specifically,  the 
commenter  recommended  Lhat  NMFS 
prohibit  the  use  of  unattended  drift  and 
sink  gillnets  in  all  three  areas  being 
designated  as  critical  habitat  during  the 
seasons  that  right  whales  are  likely  to 
occur  in  the  area. 

Another  commenter  suggested  lhat 
unattended  use  of  gillnets  should  b«^ 
prohibited  from  December  1  through 
March  31  (the  time  that  northern  right 
whales  are  in  the  area),  but  that 
commercial  fishing  need  not  be 
restricted  on  the  winter  grounds. 

N.MFS  also  received  several 
comments  from  individuals  and 
organizations  recommending  agaiast 
designating  critical  habitat  because  they 
believed  it  would  lead  to  further 
restrictions  of  fishing  activities.  One 
such  commenter  asserted  that  the 
desigation  may  eventually  resuh  in  the 
halting  of  recreational  fishing  outside 
Sebastian  Inlet.  FL,  and  for  that  reason 
was  opposed  to  designating  critical 
habitat.  .Another  commenter  felt  thai  the 
designation  of  critical  habitat  would 
increase  regulation  of  commercial 
fishing  and  for  that  reason  opposed  the 
designation. 

Another  commenter  stated  that 
commercial  fishermen  throughout  the 
SEUS  support  efforts  to  protect  the 
northern  right  whale  through 
participating  in  whale  sighting 
programs,  and  by  radioing  positions  of 
whales  to  other  vessels  to  avoid 
collisions.  Thus,  the  commenter  felt 
declaring  this  area  as  critical  habitat  was 
not  necessary  to  avoid  collisions,  and 
may  unnecessarily  affect  fishermen  as 
well  as  other  commercial  activities. 

Response:  As  stated  in  the  propos^xl 
critical  habitat  designation,  the  only 
direct  impact  of  a  critical  habitat 
designation  is  through  the  provisions  of 
section  7  of  the  ESA.  which  applies  only 
to  those  actions  authorized,  funded  or 
carried  out  by  Federal  agencies.  Thi.s 
final  critical  habitat  designation 
contains  no  land  use  cr  fishing 
reguiaticns,  and  will  not  directly  affecl 
private  activities.  Even  where  there  is 
Federal  involvement,  NMFS  anticipates 
that  this  final  critical  habitat 
designation,  by  itself,  will  not  restrict 
private  activities  in  a  manner  or  to  an 
extent  that  these  activi'Jes  are  nut 
already  affected  as  a  result  of  the  listing 
of  this  species  as  endangered.  If.  in  the 
future.  NMFS  determines  that 
restrictions  on  human  activities  arc 
necessary  to  protect  northern  right 
whales  or  their  habitat,  such  action 
would  be  preceded  by  an  opportunity 
for  public  review  aiid  comrnent. 

Comment  20:  One  commenter  stated 
that  pollutant  dischar;ges  in  CCB  may 
represent  a  continuous  source  c»f 
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degradation  to  essential  habitats. 
Sewage  discharges,  dredging  activities, 
dredge  spoil  disposal  and  non-point 
sources  all  contribute  contaminants  into 
this  relatively  shallow  and 
extraordinarily  productive  environment. 
The  commenter  further  stated  that  the 
Massachusetts  Water  Resources 
Authority  (MWRA)  is  in  the  process  of 
combining,  upgrading  and  relocating  its 
outfalls  approximately  15km  out  into 
Massachusetts  Bay,  or  roughly  40km  to 
the  north  of  the  critical  habitat 
boundary.  The  commenter  felt  that 
research  should  be  continued  and 
broadened  to  address  all  aspects  of  the 
species'  biology,  behavior  and  habitat 
requirements,  as  well  as  the  specific 
sources  of  pollution  that  threaten  to 
diminish  the  quality  of  the  habitat  for 
northern  right  whales. 

The  commenter  stated  that  in  CCB 
there  is  a  need  to  establish  a  water 
quality  monitoring  program  that  focuses 
on  endangered  species  and  incorporates 
sampling  of  critical  parameters  at  the 
appropriate  spatial  and  temporal  scales. 

Response:  As  previously  stated, 
NMFS  is  coordinating  the  development 
of  a  Right  Whale  Recovery  Plan 
Implementation  Team  that  will  addre.ss 
the  possible  impacts  to  right  and 
humpback  whales  from  activities  in 
Massachusetts  Bay  that  may  affect  CCB 
(see  Comment  5). 

Comment  21:  One  Federal  agencv 
outlined  those  protective  measures  that 
have  been  developed  over  the  vears 
through  ESA  section  7  consuUations 
with  NMFS  and  commended  the  efforts 
of  NMFS,  Southeast  Regional  Office,  in 


initiating  discussions  with  EPA,  Region 
IV,  to  propose  moving  the  Kings  Bay 
ocean  dredged  material  disposal  site 
closer  to  the  navigation  channel.  A 
closer  disposal  site  would  reduce  the 
distance  traveled  by  hopper  dredges, 
thereby  reducing  the  potential  for 
collisions  with  right  whales. 

The  commenter  did  not  anticipate 
additional  restrictions  on  these 
activities  because  of  the  critical  habitat 
designation. 

•     Response:  NMFS  will  continue  to 
work  with  all  Federal  agencies  through 
the  section  7  consultation  process  on  all 
protected  species  issues  to  ensure  the 
continued  recovery  and  protection  of 
endangered  and  threatened  species. 

Classification 

It  has  been  determined  that  this  rule 
is  not  significant  for  purposes  of  E.O. 
12866. 

NOAA  Administrative  Order  216-6 
states  that  critical  habitat  designations 
under  the  ESA  generally  are 
categorically  excluded  from  the 
requirements  to  prepare  on  EA  or 
Environmental  Impact  Statement. 
However,  in  order  to  more  clearly 
evaluate  the  minimal  environmental 
and  economic  impacts  of  critical  habitat 
designation  versus  the  ahernative  of  a 
no-critical  habitat  designation,  NMFS 
has  prepared  an  EA.  Copies  of  the  EA 
are  available  on  request  (see 
ADDRESSES). 

List  of  Subjects  in  50  CFR  Part  226 

Endangered  and  threatened  species. 


Dated:  May  27,  1994. 

Charles  Kamella, 

Acting  Program  Management  Officer. 
National  Marine  Fisheries  Senice 

For  the  reasons  set  forth  in  the 
preamble,  50  CFR  part  226  is  amended 
as  follows: 

PART  226— DESIGNATED  CRITICAL 
HABITAT 

1.  The  authority  citation  for  part  226 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1533. 

2.  New  §  226.13  is  added  to  subpart  B 
to  read  as  follows: 

§226.13    North  Atlantic  Ocean. 

Northern  Right  Whale  (Eubalaena 
glacialis) 

(a)  Great  South  Channel.  The  area 
bounded  by  41''40'  N/69°45'  W;  4rO0' 
N/eg^OS'  W;  41''38'  N/68°13'  W;  and 
42°10'  N/68°31'  W  (Figure  6  to  part  226). 

(b)  Cape  Cod  Bay,  S4assachusetts.  The 
area  bounded  by  4'2°04.8'  N/70''10'  W; 
42°12'  N/70°15''\V;  42°12'  N/70''30'  W; 
41''46.8'  N/70°30'  W  and  on  the  south 
and  east  by  the  interior  shore  line  of 
Cape  Cod,  Massachusetts  (Figure  7  to 
part  226). 

(c)  Southeastern  United  States.  The 
coastal  waters  between  31°15'  N  and 
30°15'  N  from  the  coast  out  15  nautical 
miles;  and  the  coastal  waters  between 
30°15'  N  and  28°00'  N  from  the  coast  out 
5  nautical  miles  (Figure  8  to  part  226). 

3.  Figures  6  through  8  are  added  to 
part  226  to  read  as  follows: 

BILLING  CODE  3S10-22-P 
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50  CFR  Part  625 

[Docket  No.  940241-4155;  I.D.  013194A] 

RIN  0648-AGOO 

Summer  Flounder  Fishery 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS).  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 
Commerce. 

ACTION:  Final  rule. 

summary:  NMFS  issues  this  final  rule  to 
implement  Amendment  6  to  the  Fishery 
Management  Plan  for  the  Summer 
Flounder  Fishery  (FMP).  This 
amendment  modifies  the  minimum 
meshsize  requirement,  the  schedule  for 
establishing  the  annual  recreational 
fishery  management  measures,  and  the 
dimensions  of  the  fish  box  or  tote; 
provides  for  an  experimental  fishery; 
and  prohibits  the  use  of  twisted  mesh 
and  interference  with  observers  and  sea 
samplers.  The  intended  effects  are  to 
minim.ize  the  effects  of  regulators- 
restrictions  on  industry,  and  to  use  the 
best  available  data  to  assess  the  fishery, 
without  compromising  the  FMP 
objective  to  rebuild  the  stocks  of 
summer  flounder. 

DATES:  Sections  625.8(a)(6)  and  (a)(7). 
the  removal  of  paragraph  (c)  of  §  625.24, 
the  redesignation  of  paragraphs  (d)  and 
(e)  of  §  625.24  as  paragraphs  (c)  and  (d), 
§  625.24(fl,  and  §  625.25(d)  are  effective 
May  31, 1994.  Sections  625.8(c)(9)  and 
(e),  625.20(c),  625.24(e).  and  625.28  are 
effective  July  5.  1994. 

ADDRESSES:  Copies  of  Amendment  6, 
the  environmental  assessment,  the 
regulatory  impact  review  (RIR),  and 
initial  regulatory  flexibility  analysis 
(IRFA)  are  available  from  David  R. 
Keifer,  Executive  Director,  Mid-Atlantic 
Fishery  Management  Council.  Room 
2115  Federal  Building.  300  S.  New 
Street,  Dover.  DE  19901-6790. 
FOR  FURTHER  INFORMATION  CONTACT: 
Myles  Raizin.  Resource  Policy  Analyst, 
508-281-9104. 

SUPPLEMENTARY  INFORMATION: 

Background 

Amendment  G  was  prepared  by  the 
Mid-Atlantic  Fishery  Management 
Council  (Council)  in  consultation  with 
the  Atlantic  States  Marine  Fisheries 
Commission  ajid  the  New  England  and 
South  Atlantic  Fishery  Management 
Councils.  A  proposed  rule  to  implement 
the  amendment  was  published  in  the 
Federal  Register  on  February  23.  1994 
(59  FR  8592).  Copies  of  the  amendment 
are  available  from  the  Council  upon 
request  (see  ADDRESSES).  The 
amendment  revises  management  of  the 


summer  flounder  (Pardichthys 
dentatus)  fishery  pursuant  to  the 
Magnuson  Fishery  Conservation  and 
Management  Act.  as  amended 
(Magnuson  Act). 

Background  concerning  the 
development  of  the  management 
measures  contained  in  Amendment  6 
and  the  reasons  they  were  adopted  by 
the  Council  were  provided  in  the 
preamble  of  the  proposed  rule  and  are 
not  repeated  here. 

NMFS  approved  Amendment  6. 
which  allows  vessel  operators  to:  (1) 
Carry  nets  with  different  size  mesh  on 
board  their  vessels;  and  (2)  exceed  the 
minimum-mesh  seasonal  summer 
flounder  threshold  amounts,  as  long  as 
all  nets  that  do  not  meet  the  minimum- 
mesh  requirement  are  appropriately 
stowed  once  the  threshold  amoimts  of 
summer  flounder  eire  retained.  Once 
stowed,  these  nets  cannot  be  used  for 
the  remainder  of  the  fishing  trip. 

NMFS  is  also  implementing  a 
regulation  that  allows  the  Director. 
Northeast  Region.  NMFS  (Regional 
Director),  to  authorize  an  experimental 
fishery  to  collect  management 
information  in  certain  circumstances  to 
give  effect  to  section  9.4.2  of  the  FMP 
regarding  information  and  data  needs. 
The  Council  is  particularly  interested  in 
having  additional  mesh  studies 
conducted  to  augment  the  results  of  the 
mesh  studies  done  in  New  York  and 
New  Jersey.  However,  the  Council  was 
firm  in  its  intent  that  no  experimental 
fishery  should  result  in  a  quota  being 
exceeded.  This  restriction  maintains  the 
integrity  of  the  mortality  reduction 
schedule  for  summer  flounder,  the  main 
objective  of  Amendment  2. 

This  rule  also  implements  a 
prohibition  on  the  use  of  twisted  mesh. 
Nets  constructed  of  twisted  mesh,  when 
towed,  do  not  conform  to  the  minimum- 
mesh  requirement  and  violate  the 
prohibition  found  at  §  625.8(a)(6).  The 
addition  of  this  prohibition  conforms 
the  summer  flounder  regulations  with 
the  Northeast  multispecies  regulations 
found  at  50  CFR  part  651 .  Such 
conformity  is  desirable  since 
multispecies  and  summer  flounder  can 
be  caught  on  the  same  fishing  trip.  The 
Council  adopted  another  provision  that 
is  also  implemented  in  this  final  rule 
which  modifies  the  dimensions  of  the 
fish  box  or  tote,  referred  to  in 
§  625.25(d),  to  conform  to  those  used  in 
the  Northeast  multispecies  regulations. 

This  rule  revises  the  prohibition 
foujid  at  §625. 8(c)(9)  to  prohibit 
interference  with  a  sea  sampler  or 
observer  on  board  a  vessel  for  any 
purpose,  and  not  just  for  the  activities 
under  §§  625.26  and  625.27.  as  currently 
expressed  in  this  prohibition.  Observers 


placed  on  board  a  vessel  engaged  in  an 
experimental  fishery  should  have  the 
same  protection  afforded  to  other 
observers  and  sea  samplers. 

NMFS  is  also  modifying  the  annual 
fishing  measures  schedule  found  at 
§  625.20(c).  The  date  on  which 
recreational  fishing  measures  are  to  be 
published  in  the  Federal  Register  is 
changed  to  February  15  to  allow 
recreational  fishery  data  from  the 
previous  year  to  be  included  in  the 
assessment  and  monitoring  process.  The 
total  allowable  removals  from  the  stock, 
which  are  translated  into  a  coastwide 
commercial  quota  and  a  recreational 
har\'est  limit,  as  well  as  additional 
measures  for  the  commercial  fishery, 
must  be  published  on  or  before  October 
15  of  each  year.  This  is  the  latest  date 
that  these  measures  can  be  announced 
in  the  form  of  a  proposed  rule  or  a 
proposed  specification  and  still  allow 
the  states  an  opportunity  to  implement 
them  on  January-  1  of  each  year.  Marine 
recreational  sur\'ey  data,  which  allow 
the  recreational  har\  est  limit  to  be 
converted  into  a  possession  limit  and  a 
recreational  fishing  season,  are  not 
available  until  late  each  calendar  year. 

Comments  and  Responses 

One  comment  in  support  of 
Amendment  6  was  received  during  the 
public  comment  period.  The  commenter 
believed  that  the  amendment  is  a  vital 
part  of  the  preser\'ation  of  the  mixed 
trawl  fishery  and  will  contribute  to  the 
overall  safety  of  vessels  participating  in 
the  fishery.  NMFS  agrees  with  these 
comments. 

No  negative  comments  were  received 
during  the  public  comment  period. 

Classification 

This  final  rule  has  been  determined  to 
be  not  significant  for  purposes  of  E.O. 
12866. 

When  this  rule  was  proposed,  the 
General  Counsel  of  the  Department  of 
Commerce  certified  to  the  Small 
Business  Administration  that  this  rule, 
if  adopted  as  proposed,  would  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities  for 
the  reasons  set  forth  in  the  RIR  prepared 
by  the  Council.  A  copy  of  the  RIR  may 
be  obtained  from  the  Council  (see 
ADDRESSES).  As  a  result,  an  IRFA  was 
not  prepared. 

Sections  625.8(a)(6)  and  (a)(7),  die 
removal  of  paragraph  (c)  of  §625.24. 
redesignation  of  paragaphs  (d)  and  (e)  of 
625.24  as  paragraphs  (c)  and  (d), 
§  625.24(0.  and  §  625.25(d)  are  effective 
immediately.  Sections  625.8(a)(6)  and 
(a)(7),  the  removal  of  paragraph  (c)  of 
§  625.24,  §625.24(0.  and  §  625.25(d) 
relieve  restrictions  on  the  fishery'  by 
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allowing  more  than  one 
properly  stowed,  or  alk  vv 
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List  of  Subjects  in  50  Cf  il  Part  625 

Fisheries.  Reporting  ai  id 
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Dated:  May  27.  19P4 
Charles  Kamella, 

Acting  Program  Manngt-nit'i  t  OffirtT. 
Snfior.al  Marine  Fisheries  S^nice. 


For  the  reasons  set  out 
prcanible,  50  CFR  Part  6 
to  read  as  follows: 


PART  625— SUMMER  FliOUNDER 
FISHERY 


1.  The  authority  titati 
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Authority:  16  U  S.C.  1801 
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§625.8     Prohibitions 
(a)  •    -    • 
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(e)  It  is  unlawful  for  any 
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3.  Section  625.20.  paragraph  (c)  is 
revised  to  read  as  follows: 

§  625.20    Catch  quotas  and  other 

restrictions. 

•         •         •         «         « 

(c)  Annual  fishing  measures.  The 
Demersal  Species  Committee  shall 
review  the  recommendations  of  the 
Summer  Flounder  Monitoring 
Committee.  Based  on  these 
recommendations  and  any  public 
comment,  the  Demersal  Species 
Committee  shall  make  its 
recommendations  to  the  Council  with 
respect  to  the  measures  necessary  to 
assure  that  the  applicable  fishing 
mortality  rate  specified  in  paragraph  (a) 
of  this  section  is  not  exceeded.  The 
Council  shall  review  these 
recommendations.  Based  on  these 
recommendations,  and  any  public 
comment,  the  Council  shall  make 
recommendations  to  the  Regional 
Director  with  respect  to  the  measures 
necessary  to  assure  that  the  fishing 
mortality  rates  specified  in  paragraph  (a) 
of  this  section  are  not  exceeded. 
Included  in  the  recommendation  will  be 
supporting  documents,  as  appropriate, 
concerning  the  environmental  and 
economic  impacts  of  the  proposed 
action.  The  Regional  Director  will 
review  these  recommendations  and  any 
recommendations  of  the  Commission. 
After  such  review,  the  Regional  Director 
will  publish  in  the  Federal  Register  a 
proposed  rule  by  October  15  to 
implement  a  coastwide  commercial 
quota  and  recreational  harvest  limit  and 
additional  management  measiu-es  for  the 
commercial  fishery,  and  will  publish  in 
the  Federal  Register  a  proposed  rule  by 
February  15  to  implement  additional 
management  measures  for  the 
recreational  fishery,  if  he  determines 
that  these  measures  are  necessary  to 
assure  that  the  fishing  mortality  rates 
specified  in  paragraph  (a)  of  this  sectirm 
are  not  exceeded.  After  considering 
public  comment  on  a  proposed  rule,  the 
Regional  Director  will  publish  a  final 
rule  in  the  Federal  Register  to 
implement  the  measures  necessary  to 
assure  that  the  fishing  mortality  rates 
specified  in  paragraph  (a)  of  this  section 
are  not  exceeded. 

•  ♦         »         •         . 

4.  Section  625.24,  is  amended  by 
removing  paragraph  (c).  by 
redesignating  paragraphs  (d)  and  (e)  as 
paragraphs  (c)  and  (d),  and  by  adding 
new  paragraph.^  (e)  and  (f)  to'read  as 
follows: 

§  625.24    Gear  restrictions. 

•  •        •        «         « 

(e)  Mesh  obstruction  or  constriction. 
(DA  fishing  vessel  may  not  use  any 


mesh  configuration,  mesh  construction, 
or  other  means  on  or  in  the  top  of  the 
net.  as  defined  in  paragraph  (d)  of  this 
section,  which  obstructs  the  meshes  of 
the  net  in  any  manner. 

(2)  No  person  on  any  vessel  may 
possess  or  fish  with  a  net  capable  of 
catching  summer  flounder  in  which  the 
bars  entering  or  exiting  the  knots  twist 
around  each  other. 

(f)  Stowage  of  nets.  Otter  trawl  vess«:ls 
retaining  100  lb  (45.3  kg)  or  more  of 
summer  flounder  from  May  1  through 
October  31  or  200  lb  (90.6  kg)  or  more 
of  summer  flounder  from  November  1 
through  April  30  that  are  subject  to  the 
minimum  mesh  size  may  not  have 
"available  for  immediate  use"  any  net. 
or  any  piece  of  net.  not  meeting  the 
minimum  mesh  size  requirement,  or  any 
net.  or  any  piece  of  net.  with  mesh  that 
is  rigged  in  a  manner  that  is  inconsistf;;it 
with  the  minimum  mesh  size.  A  net  that 
conforms  to  one  of  the  following 
specifications,  and  that  can  be  shown 
not  to  have  been  in  recent  use,  is 
considered  not  to  be  "available  for 
immediate  use": 

(1)  A  net  stowed  below  deck, 
provided: 

(i)  It  is  located  below  the  main 
working  deck  from  which  the  net  is 
deployed  and  retrieved; 

(ii)  The  towing  wires,  including  the 
"leg"  wires,  are  detached  from  the  net; 

(iii)  It  is  fan-folded  (flaked)  and  bound 
around  its  circumference. 

(2)  A  net  stowed  and  lashed  down  on 
deck,  provided: 

(i)  It  is  fan-folded  (flaked)  and  bound 
around  its  circumference: 

(ii)  It  is  securely  fastened  lo  the  det:k 
or  rail  of  the  vessel;  and 

(iii)  The  towing  wires,  including  th«' 
leg  wires,  are  detached  from  the  net. 

(3)  A  net  that  is  on  a  reel  and  is 
covered  and  secured,  provided: 

(i)  The  entire  surface  of  the  net  is 
covered  with  canvas  or  other  similar 
material  that  is  securely  bound; 

(ii)  The  towing  wires,  including  the 
leg  wires,  are  detached  from  the  net;  and 

(iii)  The  codend  is  removed  from  the 
net  and  stored  below  deck. 

(4)  Nets  that  are  secured  in  a  manner 
approved  by  the  Regional  Director, 
provided  that  the  Regional  Director  has 
reviewed  the  alternative  manner  of 
securing  nets  and  has  published  th.it 
alternative  in  the  Federal  Register. 

5.  Section  625.25.  paragraph  (d)  is 
revised  to  read  as  follows: 

§625.25    Possessionlimit 
•         •         »        . 

(d)  Owners  and  operators  of  otter 
trawl  vessels  issued  a  permit  under 
§  625.4.  that  fish  with,  or  possess  nets  iJi 
pieces  of  net  on  board,  that  do  not  meet 
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the  minimum  mesh  requirements  and 
that  are  not  stowed  in  accordance  with 
§625.24(0,  may  not  retain  100  lb  (45.3 
kg)  or  more  of  summer  flounder  from 
May  1  through  October  31.  or  200  lb 
(90.6  kg)  or  more  of  summer  flounder 
from  November  1  through  April  30. 
Summer  flounder  on  board  these  vessels 
must  be  stored,  so  as  to  be  readily 
available  for  inspection,  in  standard 
100-lb  (45.3  kg)  totes  or  fish  boxes 
having  a  liquid  capacity  of  18.2  gallons 
(70  liters),  or  a  volume  of  not  more  than 
4,320  cubic  inches  (2.5  cubic  feet  or 
70.79  cubic  rm). 
•**■»* 

6.  Section  625.28  is  added  to  read  as 
follows: 

§  625.28    Experimental  fishery. 

(a)  The  Regional  Director,  in 
consultation  with  the  Executive  Director 
of  the  Council,  may  exempt  any  person 
or  vessel  from  the  requirements  of  this 
part  for  the  conduct  of  experimental 
fishing  beneficial  to  the  management  of 
the  summer  flounder  resource  or 
fisher}'. 

(b)  The  Regional  Director  may  not 
grant  such  exemption  unless  he/she 
determines  that  the  purpose,  design, 

f  and  administration  of  the  exemption  is 
consistent  with  the  objectives  of  the 
FMP,  tlie  provisions  of  the  Magnuson 
Act,  and  other  applicable  law,  and  that 
granting  the  exemption  will  not: 

(1)  Have  a  detrimental  effect  on  the 
summer  flounder  resource  and  fisher\'; 
or 

(2)  Cause  any  quota  to  be  exceeded;  or 

(3)  Create  significant  enforcement 
problems. 

(c)  Each  \essel  participating  in  any 
exempted  experimental  fishing  activity 
is  subject  to  all  provisions  of  this  FMP 
except  those  necessarily  relating  to  the 
purpose  arid  nature  of  the  exemption. 
The  exemption  will  be  specified  in  a 
letter  issued  by  the  Regional  Director  to 
each  vessel  participating  in  the 
exempted  activity.  This  letter  must  be 
carried  aboard  the  vessel  seeking  the 
benefit  of  such  exemption. 

(FR  Doc.  94-13518  Filed  5-31-94;  1:57  pnil 
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Groundfish  ot  the  Guif  of  Alaska; 
Groundfish  Fishery  of  the  Bering  Sea 
and  Aleutian  Islands  Area 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 


ACTION:  Pacific  halibut  and  red  king  crab 
bycafrh  rate  standards;  request  for 
comments. 

SUMMARY:  NMFS  announces  Pacific 
halibut  and  red  king  crab  bycatch  rate 
standards  for  the  second  half  of  1994. 
Publication  of  these  bycatch  rate 
standards  is  necessary  under  regulations 
implementing  the  vessel  incentive 
program.  This  action  is  necessar\'  to 
implement  the  bycatch  rate  standards 
that  must  be  met  by  individual  trawl 
\  essel  operators  who  participate  in  the 
Alaska  groundfish  trawl  fisheries  under 
the  incentive  program.  The  intent  of  this 
action  is  to  reduce  prohibited  species 
bycatch  rales  and  promote  conservation 
of  groundfish  and  other  fishery 
resources. 

DATES:  Effective  12:01  a.m..  Alaska  local 
time  (A.l.t.).  July  1.  1994,  through  12 
midnight,  A.l.t.,  December  31,  1994. 
Comments  on  this  action  must  be 
received  at  the  following  address  no 
later  than  4:30  p.m.,  A.l.t.,  June  30, 
1994. 

ADDRESSES:  Comments  should  be 
mailed  to  Ronald  J.  Berg,  Chief, 
Fisheries  Management  Division,  NMFS, 
P.O.  Box  21668.  Juneau,  AK  99802- 
1668,  Attn:  Lori  Gravel;  or  be  delivered 
to  709  West  9th  Street,  Federal  Building, 
room  401,  Juneau.  AK. 
FOR  FURTHER  INFORMATION  CONTACT: 
Susan  J.  Salveson,  Fisheries 
Management  Division,  Alaska  Region, 
NMFS,  907-586-7228. 
SUPPLEMENTARY  INFORMATION:  The 
domestic  groundfish  fisheries  in  the 
exclusive  economic  zone  of  the  Bering 
Sea  and  Aleutian  Islands  management 
area  (BSAI)  and  Gulf  of  Alaska  (GOA) 
are  managed  by  the  Secretary  of 
Commerce  according  to  the  Fisher\- 
Management  Plan  (FMP)  for  the 
Groundfish  Fishery  of  the  BSAI  and  the 
FMP  for  Groundfish  of  the  GOA.  The 
FMPs  were  prepared  by  the  North 
Pacific  Fishery  Management  Council 
(Council)  under  the  authority  of  the 
Magnuson  Fishery  Conservation  and 
Management  Act.  The  FMPs  aie 
implemented  by  regulations  for  the  U.S. 
fi.sheries  at  50  CFR  parts  672  and  675. 
General  regulations  that  also  pertain  to 
the  U.S.  fisheries  appear  at  50  CFR  part 
620. 

Regulations  at  §§  672.26  and  675.26 
implement  a  vessel  incentive  program  to 
reduce  halibut  and  red  king  crab 
bycatch  rates  in  the  groundfish  trawl 
fisheries.  Under  the  incentive  program, 
operators  of  trawl  vessels  must  comply 
with  Pacific  halibut  bycatch  rate 
standards  specified  for  the  BSAI  and 
GOA  midwater  pollock  and  "other 
tr.iwl  ■  fisheries,  and  the  BSAI  vellowfin 


sole  and  "bottom  pollock"  fisheries. 
Vessel  operators  also  must  comply  with 
red  king  crab  bycatch  standards 
specified  for  the  BSAI  yellowfin  sole 
and  "other  trawl"  fisheries  in  Bycatch 
Limitation  Zone  1  (defined  in  §675."). 
The  fisheries  included  under  the 
incentive  program  are  defined  in 
regulations  at  §§  672.26(b)  and 
675.26(b). 

Regulations  at  §§  672.26(c)  and 
675.26(c)  require  that  halibut  and  red 
crab  bycatch  rate  standards  for  each 
fishery  monitored  under  the  incentive 
program  be  published  in  the  Federal 
Register.  Any  vessel  operator  whose 
monthly  bycatch  rate  exceeds  the 
bycatch  rate  standard  is  in  violation  of 
the  regulations  implementing  the 
incentive  program.  The  standards  are  in 
effect  for  specified  seasons  within  the  6- 
month  periods  of  January  1  through 
June  30,  and  July  1  through  December 
31.  For  purposes  of  calculating  vessel 
bycatch  rates  under  the  incentive 
program,  the  periods  specified  as  1994 
fishing  months  were  published  in  the 
Federal  Register  on  December  15,  1993 
(.58  FR  65556). 

Halibut  and  red  king  crab  bycatch  rate 
standards  for  the  first  half  of  1994  also 
were  published  in  the  Federal  Register 
on  December  15,  1993.  At  its  April  1994 
meeting,  the  Council  recommended 
bycatch  rate  standards  for  the  second 
half  of  1994.  These  standards  are  set 
forth  in  Table  1.  As  required  by 
§§  672.26(c)  and  675.26(c),  the  Council's 
recommended  bycatch  rate  standards  for 
July  1  through  Clecember  31  are  based 
on  the  following  information  and 
considerations: 

1.  Previous  years'  average  observed 
bycatch  rates; 

2.  Immediately  preceding  season's 
a'. erage  obsened  bycatch  rates; 

3.  "The  bycatch  allowances  and 
associated  fishery  closures  specified 
under  §§  672.20(f)  and  675.21; 

4.  Anticipated  groundfish  harvests; 

5.  Anticipated  seasonal  distribution  of 
fishing  effort  for  groundfish;  and 

6.  Other  information  and  criteria 
deemed  relevant  by  the  Director  of  the 
Alaska  Region,  NMFS  (Regional 
Director). 

Bycatch  Rate  Standards  for  Pacific 
Halibut 

With  the  exception  of  the  GOA  "other 
trawl"  fishery,  the  Council's 
recommended  halibut  bycatch  rate 
standards  for  the  1994  trawl  fisheries 
are  unchanged  from  those  implemented 
in  1993.  The  recommended  1994 
standards  are  based  largely  on 
anticipated  seasonal  fishing  effort  for 
groundfish  species  and  1991-1994 
halibut  bycatch  rates  observed  in 
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specified  trawl  fisheries, 
deliberations  on  seasonal 
standards  assumed  that 
for  Pacific  cod  by  vessels 
gear  would  be  clofed  prit 
FR  24361,  May  11.  1994). 
deliberations  also  consi 
August  1 5  opening  date  o 
Bering  Sea  pollock  'B' 
fS  675.23(e)). 

The  recommended  hali 
rate  standards  for  the  BS; 
sole  and  "bottom  polloc:k 
approximate  the  average 
observed  on  trawl  vessels 
in  these  fisheries  during  t 
(5  kg  halibut/metric  ton  (r 
groundfish). 

The  halibut  bycatch  ratt 
recommended  for  the  BS^  i 
niidwater  pollock  nsherie: 
haiibut/mt  of  groundash) 
the  bycatch  rates  nornia!!> 
by  vessels  participating  in 
fisheries.  The  recommend 
intended  to  encourage  vt 
to  maintain  off-bottom  trai 
and  limit  further  bycatch 
the  pollock  fishery  when  . 
bycatch  restrictions  at  §§  G 
675.21(c)(1)  prohibit  direc 
pollock  by  vessels  using 
trawl  gear. 

The  Council's  recomme; 
bycatch  rate  standards  for 
"other  trawl"  fisheries  (30 
groundfish)  is  unchanged 
1993.  The  Council  recommp 
kg  halibut/mt  of  groundfis 
standard  for  the  GOA  "oth 
fishery.  This  bycatch  rate 
e-ifablished  for  the  first  hal 
is  a  20  percent  reduction 
standard  implemented  for 
during  1992  and  1993  (50 
groundfish).  The  Council's 
1994  bycatch  rate  standard 
"other  trawl"  fishery  was  i; 
continue,  to  support  other 
measures  implemented  un 
emergency  interim  rule  (59 
February  10,  1994)  that  was 
through  August  9,  1994  (59 
May  13,  1994).  A  proposed 
implement  these  measures  i 
emergency  interim  rule  exp 
published  May  4.  1994  (59 
The  interim  management  in 
inc;]ude:  (1)  The  appcrtionn  r 
GOA  trawl  halibut  b\  catch 
between  "shallow  water"  ai 
water"  trawl  fisheries,  and 
adjustment  of  directed  fish- 
to  change  the  way  rctninabh 
amounts  of  groundfish  spt 
r&lculated. 

The  bycatch  rate  standard 
.ecoinmended  for  the  GOA  ind  BSAI 
■other  trawl"  fisheries  are  bjsod  on  the 
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Council's  intent  to  simplify  the  GOA 
and  BSAI  incentive  program  by 
specifying  a  single  bycatch  rate  standard 
for  the  aggregate  trawl  fisheries  that  are 
not  assigned  fishery-specific  bycatch 
rate  standards  under  the  incentive 
program,  yet  maintain  the  Council's 
objective  of  reducing  overall  halibut 
bycatch  rates  in  the  Alaska  groundfish 
trawl  fisheries.  Observer  data  collected 
from  the  1993  GOA  "other  trawl" 
fishen,'  show  third  and  fourth  quarter 
halibut  bycatch  rates  of  34  and  38  kg 
halibut/mt  of  groundfish,  respectivelv. 
The  first  quarter  rate  from  1994  was 
lower,  at  11  kg  halibut/mt  of  groundfish. 
ObserJ,'er  data  collected  from  the  1993 
BSAI  "other  trawl"  fishery  show  third 
and  fourth  quarter  halibut  bycatch  rates 
of  5  and  4  kg  halibut/mt  of  groundfish. 
respectively.  The  average  first  quarter 
rate  from  the  1994  BSAI  "other  trav/1" 
fishery  was  9  kg  halibut/mt  groundfish. 
The  average  bycatch  rates  experienced 
by  vessels  participating  in  the  GOA  and 
BS.\I  "other  trawl"  fisheries  are  lower 
than  the  Council's  recommended 
bycatch  rate  standards  for  these 
fisheries.  However,  the  Council 
determined  that  its  recommended 
halibut  bycatch  rate  standards  for  the 
"other  trawl"  fisheries  would  continue 
to  provide  an  incentive  to  vessel 
operators  to  avoid  unusually  high 
bycatch  rates  while  participating  in 
these  fisheries  and  contribute  towards 
an  overall  reduction  in  halibut  bycatch 
rates  experienced  in  the  Alaska  trawl 
fisheries. 

Bycatch  Rate  Standards  for  Red  King 
Oab 

The  Council's  recommended  red  king 
crab  bycatch  rate  standard  for  the 
yellowfin  sole  and  "other  trawl" 
fisheries  in  Zone  1  of  the  Bering  Sea 
subarea  is  2.5  crab/mt  of  groundfish 
during  the  second  half  of  1994.  This 
standard  is  the  same  as  Lhat 
recommended  for  1992  and  1993  and  for 
the  first  half  of  1994.  The  justification 
for  this  standard  is  discussed  in  the 
December  l.T,  1993.  publication  of 
bycatch  rate  standards  for  the  fiist  half 
of  1994. 

Vessels  are  not  anticipated  to 
ptiriicipate  in  either  the  yellowfin  sole 
or  "other  trawl"  fisheries  in  Zone  1 
during  the  second  half  of  1994  becau.se 
of  fishery  closures.  Directed  fishing  for 
yellowfin  sole  in  Zone  1  by  vessels 
using  traw  1  gear  is  closed  for  the 
remainder  of  1994  because  the  Zone  1 
C.  bairdi  Tanner  crab  bycatch  allowance 
•specified  .^or  this  fisherv  has  been 
reached  (59  FR  26145.  May  19,  1994). 
Directed  fishing  for  groundfish  species 
included  in  the  "other  trawl"  fishery 
(d-fined  at  §  675.26tb)(4))  also  is 


prohibited  in  Zone  1  because  of  halibut, 
red  king  crab,  or  C.  bairdi  Tanner  crab 
bycatch  restrictions  (rockfish.  Greenland 
turbot,  sablefish.  arrowtooth  Rounder 
(59  FR  7656,  February  16,  1994);  rock 
sole  and  other  flatfish  (59  FR  10082, 
March  3,  1994);  and  Pacific  cod  (39  FR 
23461,  May  11,  1994)).  Nonetheless, 
NMFS  is  publishing  a  red  king  crab 
bycatch  rate  standard  for  the  "other 
trawl"  fishery  in  Zone  1  consistent  with 
regulations  at  §675. 26(c). 

The  Regional  Director  has  detennined 
that  Council  recommendations  for 
bycatch  rate  standards  are  appropriately 
based  on  the  information  and 
considerations  necessary  for  such 
determinations  under  §§  672.26(c)  and 
675.26(c).  Therefore,  the  Regional 
Director  concurs  with  the  Council's 
determinations  and  recommendations 
for  halibut  and  red  king  crab  bycatch 
rate  standards  for  the  second  half  of 
1994  as  set  forth  in  Table  1,  These 
bycatch  rate  standards  m.ay  be  revised 
and  published  in  the  Federal  Register 
when  deemed  appropriate  by  the 
Regional  Director,  pending  his 
consideration  of  the  information  sol 
forth  at  §§672.26(c){2)(v)  and 
675.26(c)(2)(v). 

Classification 

This  action  is  taken  under  50  CFR 
672.26  and  675.26. 

This  action  is  exempt  from  OMB 
review  under  E.O.  12866. 

Authority:  16  U.S.C.  181)1  tU  scq. 
Dated:  May  27.  1994. 
David  S.  CreEtin. 

Acting  Director.  Office  of  Fisheries 
Constfr\-ation  end Manageimnt,  S'ational 
Marine  Fisheries  Sen'ice 

Table  1.— Bycatch  Rate  Stand- 
ards, BY  Fishery,  for  the  Sec- 
ond Half  of  1994  for  Purposes 
OF  the  Vessel  Incentive  Pro- 
gram IN  the  BSAI  AND  GOA 


Fishery 


Halibut  bycatch  as  kg  of  hali- 
bufmt  of  allocated  ground- 
fish catch: 

BSAI  Midwater  pollock  .. 

BSAI  Bottom  pollock  

BSAI  Yellowfin  sole 

BSAI  Other  trawl  

GOA  Midwater  pollock  .. 

GOA  Other  trawl  


1994  bycatch 
rate  standard 
during  the  pe- 
r'od  of  July  1 
through  De- 
ce.mber  31 


1.0 
5.0 
5.0 

30.0 
1.0 

400 
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Table  l.— Bycatch  Rate  Stand- 
ards, BY  Fishery,  for  the  Sec- 
ond Half  of  1994  for  Purposes 
OF  THE  Vessel  Incentive  Pro- 
gram IN  THE  BSAI  and  GOA— 
Continued 


Fishery 

1994  bycatch 
rate  standard 
during  the  pe- 
riod of  July  1 
through  De- 
cemt>er  31 

Zone  1  red  king  crab 
bycatch  rates  (numtier  of 
crab/mt  of  allocated 
groundrish): 

BSAI  yellowfin  sole  

BSAI  Other  trawl  

2.5 
25 
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ProposedRi 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  o  the  proposed 
issuance  of  rules  arxl  regulatioi  is.  The 
purpose  of  these  notices  is  to  c  ive  interested 
persons  an  opportunity  to  parti<  ipate  in  the 
rule  making  pnor  to  the  adopficfi  of  the  final 
rules. 


DEPARTMENT  OF  AGRICl  LTURE 

Animal  and  Plant  Health  Irspection 
Service 

7  CFR  Part  372 
[Docket  No.  S3-1 65-1] 
RIN  C579-AA33 

National  Environmental  Po  icy  Act 
Impiementing  Procedures 

agency:  .Animal  ajul  Plant  I  talth 
Inspection  Scr\'ice.  USDA 
ACTION:  Proposed  rule. 


given  only 
"o.re  July 


lof. 


SUMMARY:  We  are  proposingjto  establish 
procedures  that  set  forth  the  principles 
and  practices  the  Animal  an  1  Plant 
Health  Inspection  Service  u  11  follow  to 
comply  with  the  National 
Environmental  Policy  Act  of]  1969,  the 
Council  on  Environmental  C  uaiity 
regulations,  and  the  U.S.  Dcj  artment  of 
.Agriculture  regulations  impl  ;menting 
the  National  Environmental  ^olicy  Act. 
These-procedures  would  rop  ace  APHIS 
Guidelines  Concerning  Implementation 
of  NEPA  Procedures. 
DATES;  Consideration  will  be 
to  comments  received  on  or 
18.  1994. 

ADDRESSES:  Please  send  an  o|i 
three  copies  of  your  common 
Regulatory  Analysis  and  Doy 
PPD.  APHIS.  USDA.  room  80|l 
Building.  6505  Belcrcst  Road 
Hyattsville,  MD  20782.  Pleasif 
your  comments  refer  to  Dock 
165-1.  Comments  received . 
inspected  at  USDA.  room  11 
Building.  14th  Street  and  Ind 
Avenue.  S\V..  Washington.  _ 
«  a.m.  and  4:30  p.m..  Monday 
Friday,  except  holidays.  Pers'i 
wishing  to  inspect  comments 
encouraged  to  call  ahead  on  ( 
2817  to  facilitate  entry  into  th 
comment  reading  room. 
FOR  FURTHER  INFORMATION  __.. 
Mr.  Robert  E.  Pizel.  Branch  Ci 
Biotechnology,  Biologies.  an_ 
Envirorunental  Protection,  AP 
I  SDA,  room  827,  Federal  Bu 
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CONTACT: 
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ding. 


6505  Belcrest  Road,  Hyattsville.  MD 
20782. (301)  436-8565. 

SUPPLEMENTARY  INFORMATION: 
Background 

The  regulations  of  the  President's 
_    Council  on  Environmental  Quality 
(CEQJ  implementing  section  102(2)  of 
the  National  Environmental  Policy  Act 
(hereinafter  referred  to  as  NEPA  or  the 
Act)  are  applicable  to  and  binding  on  all 
agencies  of  the  Federal  Government. 
Pursuant  to  the  CEQ  implementing 
regulations,  the  Animal  and  Plant" 
Health  Inspection  Service  (APHIS)  is 
proposing  to  implement  procedures  to 
ensure  that  its  planning  and 
decisionmaking  are  in  accordance  with 
the  policies  and  purposes  of  NEP.A.  The 
CEQ  implementing  regulations  direct 
that  agencies  shall  include,  at  a 
minimum,  procedures  required  by  40 
CFR  1501.2(d).  1502.9(c)(3).  1505.1, 
1506.6(e),  1507.3(b)(2).  and  1508.4. 
APHIS'  proposed  procedures  would 
supplant  the  .A.PHIS  Guidelines 
Concerning  Implementation  of  NEPA 
Procedures  originally  published  in  the 
Federal  Register  on  August  28,  1979  (44 
FR  50381-50384)  and  corrections  as 
published  in  the  Federal  Register  on 
August  31,  1979  (44  FR  51272-51274). 

The  Animal  and  Plant  Health 
Inspection  Service 

APHIS,  established  in  1972  (7  CFR 
371.1(a)),  is  a  regulatory  and  facilitative 
agency  responsible  for  the  protection  of 
plant  and  animal  health.  Its  mission  is 
to  protect  American  agriculture  by 
providing  leadership  in  ensuring  the 
health,  safety,  and  care  of  animals  and 
plants,  improving  agricultural 
productivity  and  competitiveness,  and 
contributing  to  the  national  economy 
and  public  health  and  safety.  APHIS 
accomplishes  this  mission  by: 

1.  E.xcluding  exotic  plant  and  animal 
pests  and  diseases  and  noxious  weeds. 

2.  Detecting,  monitoring,  and 
managing  plant  and  animal  pests  and 
diseases  and  no.xious  weeds. 

3.  Facilitating  agricultural  imports 
and  exports. 

4.  Providing  for  pure,  safe,  and 
efficacious  veterinary  biologies. 

5.  Protecting  the  welfare  of  certain 
animals. 

6.  Controlling  nuisance  mammals  and 
birds. 

7.  Collecting,  analyzing,  and 
disseminating  information. 
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8.  Providing  scientific  and  technical 
services. 

APHIS'  mission  is  carried  out  under 
five  functional  areas: 

Pest  and  disease  exclusion.  APHIS 
conducts  inspection  and  quarantine 
activities  at  U.S.  ports-of-entry  to 
prevent  the  introduction  of  exotic 
animal  and  plant  diseases  and  pests. 
APHIS  also  participates  in  inspection, 
suney.  and  control  activities  in  foreign 
countries  to  reinforce  its  domestic 
activities. 

Animal  and  plant  health  monitoring. 
APHIS  conducts  programs  to  assess 
animal  and  plant  health  and  to  detect 
endemic  and  exotic  diseases  and  pests. 

Pest  and  disease  management 
programs.  APHIS  carries  out  or 
cooperates  in  programs  to:  Control  and 
eradicate  animal  and  plant  pests  and 
diseases;  reduce  losses  caused  by 
wildlife  damage;  provide  technical 
assistance  to  State  and  local 
governments,  farmer  or  rancher  groups, 
foundations,  and  the  public;  and  ensure 
compliance  with  intc.'-state  movement 
and  other  disease  and  post  control 
regulations  within  the  jurisdiction  of 
APHIS. 

Animal  care.  APHIS  conducts 
regulatory  activities  that  ensure  the 
humane  treatment  and  care  of  certain 
animals. 

Scientific  and  teclmical  services. 
APHIS  carries  out  other  activities, 
including  the  Ucensing  and  testing  of 
veterinary  biologicals  and  the 
development  of  stand.^rds  to  ensure 
their  safety  and  effectiveness,  'ih^nostic 
activities  for  control  and  eradic  m  m 
programs,  applied  research  for  tlie 
development  of  methods  and  tools, 
regulatory  oversight  to  prevent  damage 
and  reduce  risk,  and  regulation  of 
imports  and  exports  of  terrestrial  plants 
under  the  Endangered  Species  Act. 

APHIS  conducts  cooperative 
programs  with  State  and  local  agencies 
and  organizations  and  foreign  countries 
to  eradicate,  manage,  or  prevent  the 
movement  of  plant  and  animal  diseases 
and  pests.  More  than  2.500  exotic 
insects,  plants  and  animal  diseases, 
weeds,  and  vertebrate  pests  have  been 
identified  as  posing  a  potentially  serious 
threat  to  agriculture  in  the  United 
States. 

APHIS'  inspection  and  regulatory 
programs  help  prevent  the  introduction 
into  the  United  States  of  animal  and 
plant  pests  and  diseases  and  noxious 
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weeds  of  foreign  origin  and  the  spread 
of  certain  established  animal  and  plant 
pests  and  diseases  and  noxious  weeds 
within  the  country.  Although  limited 
inspection  and  testing  activities  take 
place  in  certain  countries  of  origin, 
APHIS'  port-of-entry  inspection  and 
quarantine  are  the  primary  line  of 
defense  against  exotic  pests  and 
pathogens.  However,  notwithstanding 
these  efforts,  pests  and  pathogens 
occasionally  are  introduced  into  the 
United  States. 

Therefore,  in  order  to  comply  with 
NEPA,  CEQ,  and  U.S.  Department  of 
Agriculture  regulations,  we  are 
proposing  to  establish  regulations  in  7 
CFR  by  adding  a  new  part  372  (§§  372.1 
through  372.10)  as  described  below: 

Section-by-Section  Analysis 

Purpose  (Section  372. 1) 

This  section  would  set  forth  the 
purpose  of  the  procedures,  namely  to 
implement  section  102(2)  of  NEPA  by 
assuring  early  and  adequate 
consideration  of  environmental  factors 
in  APHIS  planning  and  decisionmaking 
and  by  promoting  the  effective,  efficient 
integration  of  all  relevant  environmental 
requirements  under  NEPA.  This  strategy 
of  early  and  integrated  consideration  of 
environmental  factors,  diligently 
pursued,  will  facilitate  achieving  tlie 
requirements  of  sections  101  and  102(1) 
as  required  by  40  CFR  1505.1(3). 

Uesignation  of  Responsible  APHIS 
Official  (Section  372.2} 

This  section  would  designate  the 
Administrator  of  APHIS,  or  an  agency 
official  to  whom  the  Administrator  may 
formally  delegate  the  task,  as  the 
individual  responsible  for  overall 
review  of  APHIS' NEPA  compliance. 

Information  and  Assistance  (Section 
372.3) 

This  section  would  provide  that 
information,  including  the  status  of 
studies,  and  the  availabihty  of  reference 
materials,  as  well  as  the  informal 
interpretations  of  APHIS'  NEPA 
procedures  and  other  forms  of 
assistance,  will  be  made  available  upon 
request  to:  Environmental  Analysis  and 
Documentation,  Biotechnology, 
Biologies,  and  Environmental 
Protection,  APHIS,  USDA,  6505  Belcrest 
Road,  Hyattsville.  Maryland  20782, 
(301)  436-8565;  FAX  (301)  436-8669. 

Definitions  (Section  372.4) 

In  addition  to  the  definitions  of  terms 
contained  in  CEQ's  implementing 
regulations,  which  are  incorporated  by 
reference  herein,  this  section  would 
define  four  terms  which  are  unique  to 
these  proposed  regulations.  As  used  in 


these  procedures,  the  term  "APHIS" 
means  the  Animal  and  Plant  Health 
Inspection  Service;  "Decisionmaker" 
means  the  agency  official  responsible 
for  executing  findings  of  no  significant 
impact  in  the  environmental  assessment 
process  and  the  record  of  decision  in  the 
environmental  impact  statement 
process;  "Department"  means  the 
United  States  Department  of  Agriculture 
(USDA);  and  "environmental  unit"         * 
means  Enviromnental  Analysis  and 
Documentation,  which  is  an  analytical 
unit  in  Biotechnology,  Biologies,  and 
Environmental  Protection,  charged  with 
the  responsibiHty  of  coordinating 
APHIS  compliance  with  NEPA  and 
other  environmental  laws  and 
regulations. 

Classification  of  Actions  (Section  372.5) 

This  proposed  section,  developed  in 
four  parts,  complies  with  the  directive 
in  CEQ's  implementing  regulations  that 
agencies  classify  actions  for  purposes  of 
the  NEPA  process  (40  CFR  1507.3(bM2)). 
The  CEQ  regulation  call  for 
development  of  "specific  criteria  for  and 
identification  of  those  typical  classes  of 
action"  that  (1)  normally  require 
environmental  impact  statements,  (2) 
normally  require  environmental 
assessments  but  not  necessarily 
environmental  impact  statements.  (3) 
normally  require  neither  environmental 
impact  statements  nor  environmental 
assessments  and  are  therefore 
categorically  excluded,  and  (4)  normally 
are  categorically  excluded  but,  because 
of  extraordinary  circumstances,  may 
have  significant  enviroimiental  effects 
and  require  preparation  of 
environmental  documentation. 

1.  Actions  Normally  Requiring 
Environmental  Impact  Statements 

An  environmental  impact  statement 
(EIS)  will  normally  be  prepared  for  the 
following  types  of  actions: 

•  Administrative  procedures  that  seek 
to  establish  broad-scale,  significant, 
impact-generating  strategies,  methods, 
or  techniques  (e.g.,  treatment  options  of 
individual  large-scale  aerial  apphcation 
of  chemicals)  as  the  means  of  dealing 
with  pervasive  animal  and  plant  health 
issues  within  the  purview  of  APHIS. 

This  category  of  action  might  include 

(1)  contingency  or  "emergency" 
response  strategies  (comprehensive  in 
scope) — the  design  of  which  is  intended 
to  provide  solutions,  generally  on  very 
short  notice  (thereby  severely  limiting 
subsequent  consideration  of  alternatives 
by  planners  and  decisionmakers) — to 
widespread  outbreaks  of  animal  and 
plant  diseases  or  similar  exigencies;  and 

(2)  strategic  or  other  long-range  plans 
that  purport  to  adopt  for  future 


application  in  the  context  of  extensive 
APHIS  programs  a  preferred  course  of 
action  having  the  potential  for 
significant  environmental  impact. 

•  General  administrative 
(programmatic)  examination  of  APHIS 
strategies  and  options  for  deaUng  with 
issues  that  have  important  implications 
for  the  maintenance  and  enhancement 
of  environmental  quality. 

Programmatic  eirvironmental  impact 
statements  are  useful  not  only  when 
dealing  with  exigencies  of  substantial 
proportion,  but  also  for  any  substantive 
APHIS  program  as  a  means  of  effectively 
and  efficiently  integrating 
environmental  considerations,  process, 
and  values  into  program  planning  and 
service  delivery  efforts.  The  type  of 
action  for  which  a  programmatic  EIS 
might  be  appropriate  could  include  an 
administrative  proceeding  undertaken 
to  rationahze,  prioritize,  and 
streamline — particularly  from  the 
standpoint  of  competing  policies  (e.g., 
environmental  policies  and  economic 
development) — essential  activities 
related  to  program  mission  and 
functions.  Consider,  for  example,  the 
scoping  notice  for  the  Veterinary 
Services  programmatic  document  that 
was  published  by  APHIS  in  the  Federal 
Register  on  October  9,  1992  (57  FR 
46533-46534). 

2.  Actions  NormaUy  Requiring 
Environmental  Assessments 

The  preparation  of  program  EIS's — 
whether  or  not  exigent  circumstances 
may  be  involved— <ioes  not  relieve 
APHIS  from  taking  a  "hard  look"  at 
refinements  to,  or  site-specific 
implementation  of,  program  alternatives 
that  have  not  been  "categorically 
excluded."  The  following  classes  of 
action,  which  normally  do  not  have  the 
potential  to  affect  significantly  the 
quality  of  the  human  environment,  will 
be  evaluated  for  NEPA  purposes  in  the 
context  of  environmental  assessments 
(EA's),  some  of  which  may  be  tiered  to 
broader  programmatic  EIS's: 

•  Policymaking  and  rulemaking 
proposals  that  involve  program  plans, 
techniques,  methods,  or  other  activities 
likely  to  have  a  consequential  effect  on 
the  physical  or  natural  environment  or 
that  may  affect  opportunities  for  the 
public,  nongovernmental  organizations, 
and  others  to  influence  environmental 
planning  and  decisionmaking. 

•  Development  of  program  plans  or 
similar  nonexperimental  approaches 
that  seek  to  establish  in  more  limited 
contexts  impact-generating  strategies, 
methods,  or  techniques  as  the  means  of 
dealing  with  animal  and  plant  health 
issues  within  the  purview  of  APHIS. 


8816 


Federal 


Included  in  this  class  ivo 
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nuisance  species  in  various 
regions. 

•  Site-spet:ific  impieme 
jt  ti(y!i  plans  and  approache 
in  the  p.'-evious  paragraph  o 
-»M:tion,  except  where  isola 
inrnidiictions.  or  appiicatio 
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subs«'ctic)n  entitled  'Calegor 
lixcluded  Actions,"  are  cont 
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products,  and  the  release  into  the 
environment  of  exotic  organisms. 

There  is  one  final  category  of  act'oii 
that  fits  within  the  classification  of 
normally  requiring  an  EA-research  and 
testing.  Not  all  research  and  testing, 
however,  need  be  subjected  to  the  EA 
process.  Only  where  research  or  testing 
either  creates  a  likelihood  of  harm  to  the 
quality  of  the  human  environment  or 
represents  an  irretrievable  commitment 
to  the  resulting  technology  will  EA's 
normally  be  required: 

•  Research  or  testing  that  will  be 
conducted  outside  of  a  laboratory  or 
other  containment  area — field  trials,  for 
example — or  that  reaches  a  stage  of 
development  (e.g..  formulation  of  pre- 
marketing strategies)  that  forecasts  an 
irretrievable  commitment  to  new 
products  or  technology. 

'A.  Categorically  Excluded  Actions 

The  CEQ  implementing  regulations 
define  the  term  "categorical  exclusion" 
as  "a  category  of  actions  which  do  not 
individually  or  cumulatively  have  a 
significant  effect  on  the  human 
environment  and  which  have  bnwu 
found  to  have  no  such  effect  in 
procedures  adopted  by  a  Federal  agmcy 
in  implementation  of  these  regulations 
*    •    *."  (40  CFR  1508.4).  Envirnnmental 
documents  are  not  prepared  for 
cat»^orically  excluded  actions  unless 
exceptional  circumstances,  as  provided 
in  subsection  4  below,  are  present. 
Indeed.  CEQ  "strongly  discourages 
procedures  that  would  require  thf; 
preparation  of  additional  paperwork  to 
document  that  an  activity  has  been 
categorically  excluded"  (CEQ  Guidance 
Regarding  NEI'A  Regidations.  4«  FR 
:«4263.  luly  28,  1983). 

The  Department  has  promulgated 
categorical  exclusions  of  actions  that  an- 
applicable  to  all  departmental  agencies 
whose  proce. lures  do  not  provide 
othenvise.  Those  categorical  exclusions, 
codified  at  7  CFR  lb.3a).  are  appropriate 
for  APHIS.  Other  AI'HIS  actions  that 
qualify  for  categorical  exclusion  from 
the  .NEPA  process  are  identified  herein 
Consistent  with  CEQ's  directive, 
"broadly  defined  criteria"  have  becMi 
employed  to  "characterize  types  of 
actions  that,  based  on  APHIS' 
experience,  do  not  cause  significant 
efivironmental  effects"  (49  FR  3420.'). 
July  28.  1983). 

Insofar  as  safeguarding  environmental 
quality  is  concerned,  the  proper  use  of 
chemicals,  pesticides,  and  other 
potentially  hazardous  or  harmful 
substances,  materials,  and  devices  in  tlif 
development  and  delivery  of  program 
goods  and  services  is  of  the  utmost 
concern  to  APHIS.  But  not  every 
proposed  use  of  potentially  hazardous 


or  harmful  substances,  materials,  or 
devices  will  require  application  of  the 
NEPA  process.  Experience  suggests  that 
the  following  category  of  actions, 
individually  or  cumulatively,  will  not 
have  a  significant  effect  on  the  human 
environment: 

•  Routine  measures  employed  by  the 
agency  to  pursue  its  mission  and 
functions,  such  as  identifications, 
inspections,  surveys,  sampling,  testing, 
seizures,  quarantines,  removals, 
sanitizing.  infx:ulations,  and 
monitoring,  including  the  use- 
according  to  any  label  instructions  or 
other  lawfid  requirements  and 
consistent  with  standard,  published 
program  practices  and  precautions — of 
chemicals,  pesticides,  or  other 
potentially  haz.ardoiis  or  harmful 
substances,  materials,  and  target- 
specific  devices  or  remedies,  proi  ided 
that  such  use  (1)  is  localized  in 
nonurban  areas  to  individual  parcels 
such  as  farms,  ranches,  or  nurseries,  nr 
contained  (and  not  aerially  applied  or 
admini-stercd)  in  urbanized  areas  to 
discrete  sites  that  do  not  cater  to  the 
general  public,  and  is  limit«rd  in  terms 
of  quantity,  i.e..  low-  or  ultra-low 
volume  or  individualizeil  dosages  and 
remedies;  (2)  will  not  caus<; 
contaminants  to  enter  water  boditts, 
including  wetliuuis;  (3)  does  not 
adversely  affect  any  fetleraily  protected 
species  or  critical  habitat;  and  (4)  is  not 
persistent  in  the  environment  and  does 
not  cause  bioaccumulation.  All 
circiimstanccjs  delineated  above  (insofar 
as  they  may  pertain  to  a  particular 
action)  must  be  pre.senl  for  any  such  use 
to  be  categorically  excluded  from  the 
N'i'lI'A  process. 

li.xa.mples  of  actions  covered  by  this 
categorical  exclusion  include 
inoculation  of  discrete  herds  of 
livestock,  or  wildlife  treatment 
strategies  undertaken  in  contained  art-as 
(such  as  a  zoo,  an  e.xhibition.  or  an 
aviary);  pesticide  treatments  applied  to 
inf(;sted  plants  ou  a  homesitc;  and 
i.solated  (for  example,  alf)ng  a  highway) 
weed  control  efforts. 

Research  and  small-scale  testing 
activities  represent  another  category  of 
actions  that  will  require  application  of 
the  N'EP,'\  process  only  in  very  limited 
contexts— essentially  those  described  in 
"Actions  normally  requiring  EA's. 
Research  and  Testing."  Other  statutory 
requirements  (those  contained  in  the 
Federal  Insecticide.  Fungicide,  and 
Rffdenticide  Act,  for  example)  may  be 
applicable  to  some  research  and  testing 
activities  regardless  of  how  they  may  Im; 
cla.ssificd  for  NEPA  purposes  in  these 
procedures.  Nevertheless,  categorical 
exclusion  from  the  NEPA  process  is 
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appropriate  for  the  following  described 
actions: 

•  Activities  that  are  carried  out  in 
laboratories,  facilities,  or  other  areas 
designed  to  eliminate  the  potential  for 
harmful  environmental  effects  (internal 
or  external)  and  to  provide  for  lawful 
waste  disposal. 

Examples  of  actions  covered  by  this 
categorical  exclusion  include:  The 
development  and/or  production 
(including  formulation,  repackaging, 
movement,  and  distribution)  of 
approved  and/or  licensed  program 
material,  devices,  reagents,  and 
biologies;  research,  testing,  and 
development  of  animal  repellents;  and 
development  and  production  of  sterile 
insects. 

The  following  additional  categories  of 
actions  also  qualify  for  categorical 
exclusion  from  the  NEPA  process: 

•  Routine  precautionary  measures, 
including  identifications,  inspections, 
surveys,  testing,  inoculating,  and 
monitoring,  of  a  limited  scope  and 
intensity  that  are  designed  to  assure  the 
proper  care,  protection,  and  treatment  of 
animals. 

•  Rehabilitation  of  existing 
laboratories  and  other  APHIS  faciiities. 
functional  replacement  of  parts  and 
equipment,  and  minor  additions  to  such 
existing  APHIS  facilities. 

•  Agency  actions  including  the 
issuance  of  permits,  authorization  to 
ship,  or  licensing  involving  a  category  of 
veterinary  biological  product  which  has 
been  previously  licensed,  unless  the 
product  has  been  subsequently  shown 

to  be  unsafe,  or  will  be  used  at 
substantially  higher  dosage  levels  or  for 
substantially  different  applications  or 
circumstances  than  in  the  use  for  which 
tlie  product  was  previously  approved. 
Also,  the  issuance  of  a  license,  permit, 
or  authorization  to  ship  for  field  testing 
products  that  had  not  been  previously 
licensed  that  do  not  contain  live 
microorganisms  or  that  are  used  only  for 
in  vitro  diagnostic  testing. 

4.  Exceptions  for  Categorically  Excluded 
Actions 

Whenever  the  decisionmaker 
determines  that  an  action  listed  in 
"Categorically  Excluded  Actions  '  may 
have  the  potential  to  affect 
"significantly"  the  quality  of  the 
"human  environment."  as  those  terms 
are  defined  at  40  CFR  1508.27  and 
1508.14,  respectively,  an  environmental 
impact  statement  or  an  EA  will  be 
prepared. 

Earlv  Planning  for  Applicants  and  Non- 
APHIS  Entities  (Section  372.6) 

This  section  is  designed  to  satisfy  the 
directive  in  the  CEQ  implementing 


regulations  that  agencies  make 
provision  "for  cases  where  actions  are 
planned  by  private  applicants  or  other 
•  *  *  entities  before  Federal 
involvement  *  *  *."  (40  CFR 
1501.2(d)).  Written  instructions  or 
guidelines  outhning  what  is  needed  to 
comply  with  environmental  plaiming 
and  documentation  requirements  for  all 
prospective  applicants  cannot  be 
included  in  these  procedures.  It  is  the 
intention  of  APHIS  ultimately  to 
identify  environmental  data  needs  for 
each  major  APHIS  program  that  requires 
analysis  under  these  procedures  and  to 
provide  for  those  needs  as  an  integral 
part  of  program  standards  and  practices. 
Until  that  goal  can  be  attained,  however, 
each  prospective  applicant  needing 
approval  for  proposed  activities 
normally  requiring  environmental 
documentati-on  is  encouraged  to  contact, 
at  the  earliest  opportunity,  APHIS' 
program  staff,  which  will  then 
coordinate  with  the  environmental  unit 
to  design  an  appropriate  compliance 
procedure  tailored  to  the  needs  of  the 
particular  proposal. 

Consultation  (Section  372.7) 

This  section  encourages  prospective 
applicants  and  others  to  contact  APHIS 
program  officials  to  determine  what 
types  of  environmental  analyses  or 
documentation,  if  any.  need  to  be 
prepared.  Early  consultation  is  not 
intended  to  satisfy  the  requirements  of 
NEP.^  alone.  NEPA  documents  should 
incorporate,  to  the  fullest  extent 
possible,  surveys  and  studies  required 
by  other  envirormiental  statutes. 
Implementing  regulations  of  other 
primary  environmental  statutes,  such  as 
the  Endangered  Species  Act,  also  make 
provision  for  early  consultation  and 
resolution  of  major  issues  by 
prospective  applicants.  Only  by  taking 
full  advantage  of  opportunities  for  early 
environmental  planning  can  APHIS, 
entities  it  regulates,  the  public,  and 
others,  avoid  excessive  costs  and  undue 
administrative  delays  often  associated 
with  a  poorly  timed  environmental 
analysis  process. 

Questions  regarding  these  procedures 
and  their  applicability  to  particular 
planning  and  decisionmaking  situations 
are  inevitable.  No  procedure,  regardless 
of  how  meticulously  it  may  have  been 
fashioned,  can  anticipate  every 
contingency.  For  this  reason, 
prospective  applicants,  and  others  who 
may  have  questions  concerning  these 
procedures,  their  applicability, 
meaning,  or  any  other  problem,  should 
not  hesitate  to  contact  program  officials 
and  consult  with  the  environmental  unit 
at  the  earliest  opportunity.  Responses  to 
all  such  questions  will  be  provided  as 


quickly  as  possible,  in  most  cases 
within  a  single  work  day  of  securing  any 
necessary  factual  information. 

Mofor  Planning  and  Decision  Points  and 
Public  Involvement  (Section  372.8) 

This  section  is  designed  to  satisfy  the 
directives  in  the  CEQ  implementing 
regulations  that  agencies  (1)  designate 
"the  major  decision  points  for  APHIS' 
principal  programs  likely  to  have  a 
significant  effect  on  the  human 
environment  and  (assure)  that  the  NEPA 
process  corresponds  with  them"  (40 
CFR  1505.1(b)  (1992));  and  (2)  "make 
diligent  effcHls  to  involve  the  public"  in 
NEPA-related  activities  (40  CFR  1506.6). 

Proposed  §  372.5(a)  of  these 
procedures  describes  actions  that 
normally  require  preparation  of  an  EIS. 
The  narrative  explanation  for  that 
section  emphasizes  the  desirability  of 
adopting  a  broad  programmatic 
approach  to  NEPA  compliance  that 
corresponds  with  APHIS'  planning  and 
service  delivery  efforts.  Furthermore,  it 
is  in  the  planning  stages  of  policy, 
program,  or  project  development  where 
the  NEPA  process  can  most  effectively 
and  efficiently  be  employed  in  the 
furtherance  of  the  Act's  "pollution 
prevention"  purpose. 

Like  many  agencies,  APHIS  makes 
ample  use  of  long-range  planning  for 
policy  development  and  formulation  of 
program  strategies.  Most  major  policies 
and  programs  are  already  in  place.  Still 
NEPA  is  applicable  to  ongoing 
activities,  including  policies,  programs, 
and  projects,  no  less  than  it  is  to  new 
ones  (40  CFR  1508.18).  Thus,  for 
purposes  of  rationaUzing  and  better 
coordinating  existing  policies  and 
program  strategies  consistent  with 
NEPA.  a  broad  programmatic  approach 
to  envirorunental  planning  is  logical. 

Planning  is  often  ad  hoc  in  nature  and 
specific  points  (especially  the  beginning 
point)  can  seldom  be  anticipated,  at 
Isast  with  respect  to  particular  events, 
times,  or  individuals.  It  may  also  be 
difficult  to  judge  at  what  point  in  the 
planning  process  a  "proposal"  exists  for 
NEPA  purposes.'  The  NEPA  process 


'  "Proposal"  e.x:sts  at  thuil  stage  i.i  the 
develoomrnt  of  an  action  when  an  agencv  suhjett 
lo  the  Act  has  a  goal  and  i.s  actively  preparing  to 
make  a  decision  on  one  or  more  alternative  means 
of  accomplishing  tnat  goal,  a.nd  the  effects  can  be 
meaningfully  evaliiated.  Preparation  of  an 
environmental  impact  statement  on  a  proposal 
should  be  timed  (§  1502.5)  so  tliat  the  final 
statement  may  be  completed  in  time  for  incli,,'!icn 
in  any  re-commendation  or  report  on  the  jjroposaL 
A  proposal  may  exist  in  fact  as  well  as  bv  agency 
declaration  Ihut  one  exists  (40  CFR  1508.23)  But 
see.  Executive  Offitc  of  the  President.  Council  im 
E.ivironmental  Quality.  Envirnnmental  Quality 
1989  Z\  (20;h  AnnualReport,  1990)  (The  imparl 
statement  was  i^equired  to  force  the  agenclis  to  take 
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and  findings  of  no  significant  impact  for 
proposed  activities  will  be  published  in 
the  Federal  Register,  unless  it  is 
determined  that  the  effects  of  the  action 
are  primarily  of  local  concern.  Where 
the  effects  of  the  action  are  primarily  of 
local  concern,  notice  will  normally  be 
provided  through  publication  of  notice 
in  a  local  or  tuea  newspaper  of  general 
circulation,  or  through  the  provisions  of 
Executive  Order  12372, 
Intergovernmental  Review  of  Federal 
Programs.  Under  this  order,  the  State 
would  act  as  a  clearinghouse  for  review 
and  public  notice  of  the  EA.  See.  the 
regulations  implementing  E.xecutive 
Order  12372— Intergovernmental 
Review  of  Department  of  Agriculture 
Programs  and  Activities,  7  CFR  part 
3015,  subpart  V. 

All  environmental  documents, 
comments  received,  and  any  underlying 
documents,  including  interagency 
correspondence  where  such 
correspondence  transmits  comments  of 
Federal  agencies  on  the  environmental 
impact  of  proposals  for  which 
documents  were  prepared,  will  be  nuide 
available  to  the  public  upon  request. 
Materials  to  be  made  available  will  be 
provided  without  charge,  to  the  extent 
practicable,  or  at  a  fee  which  is  not  more 
thnn  the  actual  cost  of  reproducing 
copies  required  to  be  sent  to  other 
Federal  agencies,  including  CEQ. 

Processing  and  Use  of  Environmental 
nocuments  (Section  372.9} 

This  section  would  satisfy  provisions 
of  the  CEQ  regulations  designed  "to 
ensure  that  decisions  are  made  in 
accordance  with  the  policies  and 
purposes  of  the  Act"  (40  CFR  1 505. 1 ) 

E.A's  will  be  forwarded  immediatelv 
upon  completion  to  the  decisionmaker 
for  a  determination  of  whether  the 
proposed  action  may  have  significant 
effects  on  the  human  environment,  and 
for  the  e.xecution,  as  appropriate,  of  a 
finding  of  no  significant  impact  or  a 
notice  of  intent  to  prepare  an  EIS  At 
this  time,  the  EA's  will  be  made 
available  consistent  with  the 
notification  provisions  of  §  372.8  of 
these  procedures. 

Comments,  if  any,  will  be  transmitted, 
together  with  any  analyses  and 
rei:ommendations.  to  the  APHIS 
decisionmaker  who  may  then  take 
appropriate  action. 

Changes  to  environmental 
a.ssessments  and  findings  of  no 
significant  impact  which  are  pron:})ted 
by  comments,  new  information,  or  a.ny 
other  source,  will  normally  be 
announced  in  the  same  manner  as  the 
notice  of  availability  (except  that  all 
commenters  will  be  mailed  copies  of 


changes  directly)  prior  to  implementing 
the  proposed  action  or  any  alternative. 

EIS's  will  be  processed  according  to 
the  CEQ  regulations  from  inception 
(publication  in  the  Federal  Register  o*^ 
the  notice  of  intent)  to  completion 
(publication  of  a  final  environmental 
impact  statement  or  a  supplement). 

For  rulemaking  or  adjudicatory 
proceedings,  relevant  environmental 
documents,  comments,  and  responses 
will  be  part  of  the  administrative  record. 

For  all  APHIS  activity  that  is  subject 
to  the  NEPA  process,  the  environmental 
record,  including  comments  and 
responses,  will  accompany  proposals 
through  the  existing  review  process.  The 
APHIS  decisionmaking  for  each  NEPA 
document  will  consider  the  range  of 
alternatives  discussed  in  environmental 
documents  in  reaching  their 
determinations  on  the  merits  of 
proposed  actions. 

Supplementing  Environuwntal  Impact 
Statements  (Section  372  101 

This  section  describes  how 
supplemental  EIS's  are  introduced  into 
the  administrative  record. 

The  decision  to  prepare  a 
supplemental  EIS  is  similar  to  the 
decision  to  prepare  an  EIS  in  the  first 
instance.  As  such,  that  decision  turns  on 
a  myriad  of  factors.  But  once  a  decision 
to  supplement  an  EIS  is  made,  a  notice 
of  intent  will  be  published  in  the 
Federal  Register,  which  in  effect  serves 
to  reopen  the  administrative  record.  The 
supplemental  document  will  then  be 
processed  in  the  same  fashion 
(exclusive  of  scoping)  as  a  draft  and  a   . 
final  statement,  unless  alternative 
procedures  are  approved  by  CEQ. 

Executive  Order  12B66  and  Regulatory 
Flexibility  Act 

This  proposed  nile  has  been  reviewed 
under  Executive  Order  1286G.  The  rule 
has  been  determined  to  be  not 
significant  for  purposes  of  Executive 
Order  12866,  and.  therefore,  has  not 
been  reviewed  by  the  Officf-  of 
Management  and  Budget. 

These  proposed  procedures  sati.-;fy  the 
requirement  to  implement  CEQ's  NEP,\ 
regulations  and  have  been  fiesigned  to 
reduce  to  a  minimum  the  regulatory 
burden  on  small  entities  and  all  other 
individuals  and  organizations,  public 
and  private. 

Under  these  circumstances,  the 
Administrator  of  APHIS  has  determined 
that  these  procedures  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
catalog  of  Federal  Domestic  Assistance 


under  No.  10.025  and  is  subject  to 
Executive  Order  12372,  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  (See  7  CFR  part 
3015.  subpart  V). 

Executive  Order  12778 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12778,  Civil 
Justice  Reform.  If  these  proposed 
procedures  are  adopted;  (1)  All  State 
and  local  laws  and  regulations  that  are 
in  conflict  with  these  procedures  will  be 
preempted;  (2)  no  retroactive  effect  will 
be  given  to  this  rule;  and  (3) 
administrative  proceedings  will  not  be 
required  before  parties  may  file  suit  in 
court  challengi.ig  this  rule. 

The  National  Environmental  Policy  Act 

Section  372.5(b)(1)  of  these  proposed 
procedures  provides,  in  part,  that  an  EA 
will  normally  be  prepared  for 
"rulemaking  proposals  that  *   *   *  rnay 
affect  opportunities  for  the  public, 
no.ngovemmenta!  organizations,  and 
others  to  influence  environmental 
planning  and  decisionmaking."  See. 
Illinois  Commerce  Comm'n  v.  ICC.  848 
F.2d  1246.  1256  (D.C.  Cir.  1988)  ("it  is 
not  at  all  apparent  that  a  change  in 
procedure  alone  will  not  affect  the 
environment — the  new  procedure  may. 
for  example,  lessen  the  opportunity  for 
environmental  groups  to  influence  the 
agency's  final  decision").  An 
environmental  assessment,  which 
examines  opportunities  for  public 
involvement  in  APHIS'  environmental 
process,  has  been  prepared.  The 
environmental  assessment  concludes 
essentially  that  public  involvement  in 
APHIS'  environmental  planning  and 
decisionmaking  is  consistent  with 
KEPA  requirements.  In  the 
Circumstances,  a  finding  of  no 
significant  impact  is  appropriate. 

Copies  of  the  environmental 
assessment  may  be  obtained  by  writing 
the  contact  for  this  rulemaking  provided 
under  the  section  heading  FOR  FURTHER 
INFORyAT;ON  CONTACT.  Comments  are 
invited  .^nd  should  be  submitted  to  this 
same  contact  on  or  before  the  comment 
due  date  for  this  proposed  rulemaking. 

Paperwork  Reduction  Act 


These  proposed  procedures  contain 
no  information  collection  or 
rncordkeeping  requirements  under  the 
Paperwork  Reduction  Act  of  1980  (44 
li.S.C.  3501  et  seq.]. 

List  of  Subjects  in  7  CFR  Part  372 

Administrative  practice  and 
procedure,  Envirormiental  assessment. 
Environmental  impact  statement. 
National  Environmental  Policy  Act. 


Accordingly,  title  7,  chapter  III,  of  the 
Code  of  Federal  Regulations  is  proposed 
to  be  amended  by  adding  a  new  part 
372.  to  read  as  follows: 

PART  372— NATIONAL 
ENVIRONMENTAL  POLICY  ACT 
IMPLEMENTING  PROCEDURES 

Sec. 

372.1  Purpose. 

372.2  Designation  of  responsible  .'\PHIS 
official. 

372.3  Information  and  assistant. 
3~2.4     Definitions. 

372.5  Classification  of  actions. 

372.6  Early  planning  for  applicants  and 
non-APHIS  entities. 

372.7  Consultation. 

372.8  Major  planning  and  decision  points 
and  public  involvement. 

372.9  Processing  and  use  of  environmental 
dof  umenls. 

372.10  Supplementing  environmental 
impact  statements. 

Authority:  42  U.S.C.  4321  ef  seq.;  40  CFR 
parts  1500-1508;  7  CFR  parts  lb,  2.17,  251. 
371.2.  371. 2(m),  371.13(d).  and  37M4(b). 

§372.1    Purpose. 

These  procedures  implement  section 
102(2)  of  the  National  Environmental 
Policy  Act  by  assuring  early  and 
adequate  consideration  of 
environmental  factors  in  Animal  and 
Plant  Health  Inspection  Service 
planning  and  decisionmaking  and  by 
promoting  the  effective,  efficient 
integration  of  all  relevant  environmental 
requirements  under  the  National 
Environmental  Policy  Act. 

§  372.2    Designation  of  responsible  APHIS 
official. 

The  Administrator  of  APHIS,  or  an 
agency  official  to  whom  the 
Administrator  may  formally  delegate  the 
task,  is  responsible  for  overall  review  of 
APHIS'  NEPA  compliance. 


§  372.3    Information  and  assistance. 

Information,  including  the  status  of 
studies,  and  the  availability  of  reference 
n.ateriais,  as  well  as  the  informal 
interpretations  of  APHIS'  NEPA 
procedures  and  other  forms  of 
assistance,  willJbe  made  available  upon 
request  to  Environmental  Analysis  and 
Documentation,  Biotechnology, 
Biologies,  and  Environmental 
Protection,  APHIS,  USDA,  6505  Belcrest 
Road,  Hyattsville,  MarA  land  20782, 
(301)  436-8565;  FAX  (301)  436-8669. 

§372.4    Definitions. 

The  terminology  set  forth  in  the 
Council  on  Environmental  Quality's 
(CEQ)  implementing  reg;ilations  at  40 
CFR  part  1508  is  incorporated  herein.  In 
addition,  the  following  tenns  as  used  in 
these  procedures  are  defined  as  follows: 


APHIS.  The  Animal  and  Plant  Health 
L^spection  Service  (APHIS). 

Decisionmaker.  The  agency  official 
responsible  for  executing  findings  of  no 
significant  impact  in  the  environmental 
assessment  process  and  the  record  of 
decision  in  the  environmental  impact 
statement  process. 

Department.  The  United  States 
Department  of  Agriculture  (USDA). 

Environmental  unit.  Environmental 
Analysis  and  Doc-umentation,  the 
analNlical  unit  in  the  Biotechnology, 
Biologies,  and  Environmental  Protection 
responsible  for  coordinating  .\PHIS' 
compliance  with  the  National 
Environmental  Policy  Act  and  other 
environmental  laws  and  regulations. 

§  372.5    Classification  of  actions. 

(a)  Actions  normally  requiring 
environmental  impact  statements,  .^n 
environmental  impact  statement  will 
normally  be  prepared  for  the  following 
t\pes  of  actions: 

(1)  Administrative  procedures  that 
seek  to  establish  broad-scale,  significant, 
impact-generating  strategies,  methods, 
or  techniques  (e.g..  treatment  options  of 
individual  large-scale  aerial  application 
of  chemicals)  as  the  means  of  dealing 
with  pervasive  animal  and  plant  health 
issues  within  the  purview  of  APHIS. 
Examples  of  this  category  of  actions 
include: 

(i)  Contingency  or  "emergency  " 
response  strategies  (comprehensive  in 
sc  ope)— the  design  of  which  is  intended 
to  provide  solutions,  generally  on  ver\ 
short  notice,  thereby  severely  limiting 
subsequent  consideration  of  alternatives 
by  planners  and  decisionmakers — to 
widespread  outbreaks  of  animal  and 
plant  diseases  or  similar  exigencies,  and 
(ii)  Strategic  or  other  long-range  plans 
that  purport  to  adopt  for  future 
application,  in  the  contexl  of  e.vfensive 
APHIS  programs,  a  preferred  course  of 
action  having  the  potential  for 
significant  environmental  impact. 

(2)  General  administrative 
(programmatic)  examination  of  APHIS 
strategies  and  options  for  dealing  with 
issues  that  have  important  implications 
for  the  maintenance  and  enhancement 
of  environmental  quality.  An  example  of 
this  category  of  actions  is: 

(1)  An  administrative  proceeding 
undertaken  to  rationalize,  prioritize,  and 
streamline — particularly  from  the 
standpoint  of  competing  poficies  (e.g., 
environmental  policies  and  economic 
development) — essential  activities 
related  to  program  mission  and 
functions. 

(b)  Actions  normally  requiring 
environmental  assessments.  Classes  of 
actions  identified  below,  which 
normally  do  not  have  the  potential  to 
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affect  significantly  the  qu£  lity  of  the 
human  environment,  will,  for  NEPA 
purposes,  be  evaluated  in  he  context  of 
environmental  assessment^ 

(1)  Policymaking  and  ru 
proposals  that  involve  protr 
techniques,  methods,  or  ot  i 
likely  to  have  a  consequen 
the  physical  or  natural  en 
that  may  affect  opportunit 
public,  nongovernmental 
and  others  to  influence  en 
planning  and  decisionmai 

(2)  Development  of  prog 
similar  nonexperimental  a 
that  seek  to  establish  in 
conte.xls  impact-generatin) 
methods,  or  techniques  as 
dealing  with  animal  and  p 
rssuos  within  the  purview 
Exarr.ples  of  this  category 
include: 

(i)  Proposals  to  remi^dv  s 
problems,  including  plant 
infestations,  animal  dis 
depredating  animals:  and 

(ii)  Substantial  APHIS  in 
the  planning  efforts  of  the 
Forest  Service,  the  Dep 
Interior's  Bureau  of  Land 
StatHS.  and  Indian  Tribes  tc 
control  plant  pests.  anim&I 
depredating  animals. 

(3)  Site-specific  implem 
action  plans  and  approach 
in  paragraph  (b)(2]  of  this  ; 
except  where  isolated  activ 
introductions,  or  applicati 
developed  more  fully  in  th 
subsection  entitled  "Categr: 
E.xcluded  Actions."  are  co 

(4)  Planning,  design,  and 
or  acquisition  of  major  new 
proposals  fur  substantial  m 
to  existing  facilities. 

(5J  Disposition  of  laborat 
and  other  hazardous  or  toxifc 
except  as  provided  under  p 
of  this  section. 

(6)  Approval  and  issuanc 
for: 

(i)  The  release  into  the  en 
ge:iftica!ly  engineered  orga 
products;  and 

(ii)  The  release  into  the  er 
of  exotic  organisms. 

(7)  Ri'search  or  testing  thi 
(i)  Will  be  conduct'sd  out-lde  of  a 

laboratory  or  odier  cuntainn  ent  area 
(field  trials,  for  example);  or 

(ii)  Reaches  .h  stage  of  dev  'iopnient 
(e.g.,  formulation  of  p.'-e-mai  cf^ting 
strategies)  that  forecasts  an  i  rrttnevable 
com;nlUnent  to  the  resultim  products  iir 
tochnology. 

(c.)  Cntegorically  PMludpdactions. 
The  Department  has  promul  ^ated 
categorical  exclusions  of  act  ons  that  are 
applirable  to  all  agencies  w|osp 
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procedures  do  no  provide  otherwise. 
Those  categorical  exclusions,  codified  at 
7  CFR  lb.3(a),  are  adopted  as  entirely 
appropriate  for  APHIS.  Other  categories 
of  APHIS  actions  which  do  not 
individually  or  cumulatively  have  a 
significant  effect  on  the  human 
environment  and  for  which  neither 
environmental  assessment  nor 
environmental  impact  statements  will 
be  prepared  include: 

(l)(i)  Routine  measured  employed  bv 
the  agency  to  pursue  its  mission  and 
functions,  such  as  identifications, 
inspections,  surveys,  sampling,  testing, 
seizures,  quarantines,  removals, 
sanitizing,  inoculations,  and 
monitoring,  including  the  use — 
according  to  any  label  instructions  or 
other  lawful  requirements  and 
consistent  with  standard,  published 
program  practices  and  precautions — of 
chemicals,  pesticides,  or  other 
potentially  hazardous  or  harmful 
substances,  materials,  and  target- 
specific  devices  or  remedies,  provided 
that  such  use: 

(A)  Is  localized  in  nonurban  areas  to 
individual  parcels  such  as  farms, 
ranches,  or  nurseries,  or  contained  (and 
not  aerially  applied  or  administered)  in 
urbanized  areas  to  discrete  sites  that  do 
not  cater  to  the  general  public,  and  is 
limited  in  terms  of  quantity,  i.e..  low-  or 
ultra-low  uolume  or  individualized 
dosages  and  remedies; 

(B)  Will  not  cause  contaminants  to 
enter  water  bodies,  including  wetlands; 

(C)  Does  not  adversely  affect  any 
federally  protected  species  or  critical 
habitat;  and 

(D)  Is  not  persi.stent  in  the 
environment  and  does  not  cause 
bioaccumulation. 

(ii)  A// circumstances  delineated  in 
paragraph  (c)(i)  (A)  through  (D)  of  this 
section  (insofar  as  they  may  pertain  to 
a  particular  action)  must  be  affirmed  for 
any  such  use  to  be  categorically 
excluded  from  the  NEPA  process. 
Examples  of  this  category  of  actions 
include: 

(A)  Inotuldtion  of  discrete  herds  of 
livestock,  or  wildlife  treatment 
strategies  undertaken  in  contained  aroiis 
(such  as  a  zoo.  an  exhibition,  or  an 
avian); 

(D)  Pesticide  treatments  applied  to 
infested  plants  on  a  homesite  without 
contamination  of  water;  and 

(C)  Isolated  (for  example,  along  a 
highway)  weed  control  efforts. 

(2)  Activities  that  are  carried  out  in 
laboratories,  facdities.  or  other  areas 
designiid  to  elinunate  the  potential  for 
harmful  environmental  effects — internal 
or  external — and  to  provide  lawful 
waste  disposal.  Examples  of  this 
C3tegor\'  of  actions  include: 


(i)  The  development  and/or 
production  (including  formulation, 
repackaging,  movement,  and 
distribution)  of  approved  and/or 
licensed  program  material,  devices, 
reagents,  and  biologies; 

(ii)  Research,  testing,  and 
development  of  animal  repellents;  and 

(iii)  Development  and  pro<luction  of 
sterile  insects. 

(3)  Routine  precautionary  measures, 
including  identifications,  inspections, 
surveys,  testing,  inoculating,  and 
monitoring  of  a  limited  scope  and 
intensity,  designed  to  assure  the  proper 
care,  protection,  and  treatment  of 
animals. 

(4)  Rehabilitation  of  cxi.sli;ig 
laboratories  and  other  APHIS  facilities, 
functional  replacement  of  parts  and 
equipment,  and  minor  additions  to  such 
existing  APHIS  facilities. 

(5)  Agency  actions,  including  the  . 
issuance  of  permits,  authorization  to 
ship,  or  licensing  involving  a  category  of 
veterinary  biologic:il  produf  t  which  has 
been  previously.licr nscd.  unless  the 
product  has  been  subsequently  shown 

to  be  unsafe,  or  will  be  used  at 
substantially  higher  dosage  levels  or  for 
substantially  different  applicitions  or 
circumstances  than  id  the  u.se  for  which 
the  product  was  pnniously  approved. 
Also,  the  issuance  of  a  license,  permit, 
or  authorization  to  ship  for  field  testing 
products  that  had  not  been  previously 
licensed  that  do  not  contain  live 
microorganisms  or  that  are  used  only  for 
in  vitro  diagnostic  testing. 

(d)  Exceptions  for  categoricaUy 
fxcludfd  actions.  Whenever  the 
decisionmaker  determines  that  an  action 
listed  in  paragraph  (c)  of  this  section 
may  have  the  potential  to  affect 
"significantly"  the  quality  of  the 
"human  en  .ironnier.t,"  as  thosa  terms 
are  defined  at  40  CFK  1508.27  and 
150G.14.  respectively,  an  environmontd 
impact  statement  or  an  environmental 
assessment  will  be  prepared. 

§  372.6    Early  ptannini^  (or  applicants  ard 
non-APHIS  entities. 

Each  prospective  applici.ni  who 
anticipates  the  need  for  appi,;val  of 
proposed  activities  classified  as 
normally  requiring  environmental 
documentation  is  encouraged  to  contact, 
at  the  earliest  opportui:ity.  APHIS' 
program  staff,  which  will  then 
coordinate  with  the  environmental  unit 
to  design  a  stre-imlined  compliance 
course  tailored  to  the  needs  of  die 
particular  proposal. 

§372.7    Consultation. 

Prospective  applicants  are  encouraged 
.to  contact  APHIS  program  officials  to 
determine  what  types  of  environmental 


analyses  or  documentation,  if  any,  need 
to  be  prepared.  Early  consultation  is  not 
intended  to  satisfy  the  requirements  of 
NEPA  alone.  NEPA  documents  will 
incorporate,  to  the  fullest  extent 
possible,  surveys  and  studies  required 
by  other  environmental  statutes,  such  as 
the  Endangered  Species  Act. 

§  372.8    Major  planning  and  decision  points 
and  public  involvement 

(a)  Major  planning  and  decision 
points.  The  NEPA  process  will  be  fully 
coordinated  with  APHIS  planning  by 
APHIS'  environmental  unit  in 
cooperation  with  program  personnel. 
Specific  decision  points  or  milestones 
will  be  identified  and  communicated  to 
the  public  and  others  in  a  notice  of 
intent  and  in  the  context  of  the  public 
scoping  process. 

(d)  Public  involvement.  There  will  be 
an  early  and  open  process  for 
determining  the  scope  of  issues  to  be 
addressed  during  environmental 
analysis. 

(1)  A  notice  of  intent  to  prepare  an 
environmental  impact  statement  will  be 
published  in  the  Federal  Register  as 
soon  as  it  is  determined  that  a  proposed 
major  Federal  action  has  the  potential  to 
affect  significantly  the  quality  of  the 
human  environment.  The  notice  may 
include  a  preliminary  scope  of 
environmental  study.  All  pubfic  and 
other  involvement  in  APHIS' 
environmental  impact  statement 
process,  including  the  scoping  process, 
commenting  on  draft  documents,  and 
participation  in  the  preparation  of  any 
supplemental  documents,  will  be 
pursuant  to  CEQ's  implementing 
regulations. 

(2)  Early  public  and  other  agency 
involvement  in  the  environmental 
assessment  process  will  be  invited 
through  announcements  made  available 
in  the  same  fashion  as  the 
environmental  assessments  and  findings 
of  no  significant  impact. 

(3)  Notification  otthe  availability  of 
environmental  assessments  and  findings 
of  no  significant  impact  for  proposed 

'  activities  will  be  published  in  the 
Federal  Register,  unless  it  is  determined 

'  that  the  effects  of  the  action  are 
primarily  of  local  concern.  Where  the 
effects  of  the  action  are  primarily  of 
local  concern,  notice  will  normally  be 
provided  through  publication  in  a  local 
or  area  newspaper  of  general  circulation 
and/or  the  procedures  implementing 
Executive  Order  12372, 
"Intergovernmental  Review  of  Federal 
Programs." 

(4)  All  environmental  documents, 
comments  received,  and  any  underlying 
documents,  including  interagency 
correspondence  where  such 


correspondence  transmits  comments  of 
Federal  agencies  on  the  environmental 
impact  of  proposals  for  which 
documents  were  prepared,  will  be  made 
available  to  the  public  upon  request. 
Materials  to  be  made  available  will  be 
provided  without  charge,  to  the  extent 
practicable,  or  at  a  fee  which  is  not  more 
than  the  actual  cost  of  reproducing 
copies  required  to  be  sent  to  other 
Federal  agencies,  including  CEQ. 

§  372.9    Processing  and  use  of 
environmental  documents. 

(a)  Environmental  assessments  will  be 
forwarded  immediately  upon 
completion  to  the  decisionmaker  for  a 
determination  of  whether  the  proposed 
action  may  have  significant  effects  on 
the  quality  of  the  human  environment, 
and  for  the  execution,  as  appropriate,  of 
a  finding  of  no  significant  impact  or  a 
notice  of  intent  to  prepare  an 
environmental  impact  statement. 
Simultaneously,  the  availability  of 
environmental  assessments  will  be 
announced  by  publishing  a  notice 
consistent  with  the  notification 
provisions  of  §372.8. 

(b)  Comments,  if  any,  will  be 
transmitted,  togetlier  with  any  analyses 
and  recommendations,  to  the  APHIS 
decisionmaker  who  may  then  take 
appropriate  action." 

(c)  Changes  to  environmental 
assessments  and  findings  of  no 
significant  impact  which  are  prompted 
by  comments,  new  information,  or  any 
other  source,  will  normally  be 
announced  in  the  same  manner  as  the 
notice  of  availability  (except  that  all 
commenters  will  be  mailed  copies  of 
changes  directly)  prior  to  implementing 
the  proposed  action  or  any  alternative. 

(d)  Environmental  impact  statements 
will  be  processed  from  inception 
(publication  of  the  notice  of  intent)  to 
completion  (publication  of  a  final 
environmental  impact  statement  or  a 
supplement)  according  to  the  Council 
on  Environmental  Quality 
implementing  regulations. 

(e)  For  rulemaking  or  adjudicator^' 
proceedings,  relevant  environmental 
documents,  comments,  and  responses 
will  be  a  part  of  the  administrative 
record. 

(0  For  all  APHIS  activity  that  is 
subject  to  the  NEPA  process,  relevant 
environmental  documents,  comments, 
and  responses  will  accompany 
proposals  through  the  review  process. 

(g)  The  APHIS  decisionmaker  for  each 
NEPA  document  will  consider  the  range 
of  alternatives  discussed  in 
environmental  documents  in  reaching 
their  determinations  on  the  merits  of 
proposed  actions. 


§  372.10    Supplementing  environmental 
impact  statements. 

Once  a  decision  to  supplement  an 
environmental  impact  statement  is 
made,  a  notice  of  intent  will  be 
published.  The  administrative  record 
will  thereafter  be  open.  The 
supplemental  document  will  then  b<; 
processed  in  the  same  fashion 
(exclusive  of  scoping)  as  a  draft  and  a 
final  statement,  unless  alternative 
procedures  are  approved  by  CEQ.  and 
will  become  part  of  the  administrative 
record. 

Done  in  Washington,  DC,  this  26th  dav  of 
May  1994. 

Lonnie ).  King, 

Acting  Administrainr,  Animal  and  Plant 
Health  Inspection  Service. 

(PR  Doc.  94-13403  Filed  6-2-94:  8:45  arn| 

BILLING  CODE  3410-)4-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Parts  600,  601,  and  610 
[Docket  No.  94N-0066] 

Review  of  General  Biologies  and 
Licensing  Regulations 

agency:  Food  and  Drug  Administration. 
HHS. 

ACTION:  Intent  to  review  regulations; 
request  for  comments. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  conducting  a 
review  of  certain  general  biologies  and 
licensing  regulations  and  is  requesting 
public  comment  on  these  regulations. 
This  review  is  intended  to  identify 
regulations  that  are  outdated, 
burdensome,  inefficient,  or  otherwise 
unsuitable  or  unnecessary  from  a 
regulatory  standpoint  and  in  need  of 
revision.  This  review  is  part  of  FDA's 
program  to  periodically  review  existing 
significant  regulations.  A  request  for 
comments  on  certain  regulations  for 
blood  establishments  and  blood 
products  will  be  published  elsewhere  in 
this  issue  of  the  Federal  Register. 

DATES:  Written  comments  bv  August  17 
1994. 

A0C3RESSES:  Submit  written  comments  to 
the  Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
rm.  1-23.  12420  Parklawn  Dr.. 
Rockville.MD  20857. 

FOR  FURTHER  INFORMATION  CONTACT:  Ann 
Reed  Gaines  or  Timothy  W.  Beth,  Center 
for  Biologies  Evaluation  and  Research 
(HFM-635),  Food  and  Drug 
Administration,  1401  Rockville  Pike. 
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Rockville,  MD  20852-144|.  301-594- 

3074. 

SUPPLEMENTARY  INFORMATl^:  In  the 
Federal  Register  of  Januar  i  20, 1994  (59 
FR  3043),  FDA  announced  its  plan  to 
review  significant  regulations  pursuant 
to  E.xecutive  Order  12866,  which 
requires  all  Federal  agenci  !s  to  develop 
a  program  for  periodically  reviewing 
existing  significant  regulat  ons.  Under 
this  plan,  FDA  is  conducti  ig  a  review 
of  the  general  biologies  anJ  licensing 
regulations  in  21  CFR  parti  600.  601, 
and  610.  and  is  requesting  Dublic 
comment  on  these  regulati  ins. 

FDA  is  conducting  a  rev  ew  of  these 
regulations  to  determine  w  lether  thev 
should  be  revised,  rescind*  d.  or 
continued  without  change.  FDA  is  also 
evaluating  whether  to  revi*  w  other 
regulations  applicable  to  b  ological 
products.  This  request  for  (  omments  is 
intended  to  assist  the  Centi  t  for 
Biologies  Evaluation  and  R  jsearch  in 
identifying  regulations  thai  are 
outdated,  burdensome,  ine  ficient.  or 
otherwise  unsuitable  or  un  lecessary 
from  a  regulatory  standpoii  if  and  in 
need  of  revision  to  achieve  their  public 
health  goals  more  effective  V- 

Under  Executive  Order  1  J866.  the 
Paperwork  Reduction  Act  c  f  1980  (Pub. 
L.  96-511).  and  the  Regulal  ory 
Flexibility  Act  (Pub.  L.  96-  $54),  FDA  is 
performing  this  review  of  t  lese  existing 
regulations  to  determine  w  lether  they 
are  unnecessary'  as  a  result  jf  changed 
circumstances,  duplicative,  or 
inappropriately  burdensoms.  This 
action  is  also  intended  to  ir  corporate 
the  scientific  advances  in  tie  field,  to 
introduce,  where  appropriae,  increased 
flexibility  in  the  regulations ,  and  to 
further  insure  the  safety,  pi  rity.  and 
potency  of  biologies  produc  ts  by 
updating  the  regulations.  T  lis 
document  requests  public  c  imment  on 
these  regulations. 

A  request  for  comm.cnts  a  n  the  blood 
establishments  and  blood  p  oducts 
regulations  in  21  CFR  parts  506,  607. 
610,  640,  and  660  wili  be  pi  blishcd 
elsewhere  in  this  issue  of  th  3  Federal 
Register. 

Interested  persons  may.  o  i  or  before 
August  17,  1994,  submit  to  1  he  Dockets 
Management  Branch  (addre  ;s  above) 
written  comments  regarding  this 
request.  Two  copies  of  any  <  omments 
are  to  be  submitted,  except  1  lat 
individuals  may  submit  one  copy. 
Comments  aoe  to  be  identifi  id  with  the 
docket  number  found  in  bra  :kets  in  the 
heading  of  this  document.  F  DA  requests 
that  comments  include  the  fallowing 
information  in  the  order  she  wn;  (1)  The 
section  affected  in  Title  21  c  f  the  CFR; 
(2)  a  description  of  the  chan  >e 


suggested,  including,  if  appropriate, 
suggested  changes  in  the  text  of  the 
regulation;  (3)  the  rationale  for  the 
change  or  the  problem  to  be  addressed 
by  the  change;  (4)  any  related 
regulations  or  guidance  also  affected  by 
the  suggested  change;  (5)  any  pertinent 
background  information;  and  (6) 
whether  the  comment  includes 
attachments.  Received  comments  may 
be  seen  in  the  office  above  between  9 
am.  and  4  p.m..  Monday  through 
Friday. 

Dated:  May  26. 1994. 
Michael  R.  Taylor. 

Deputy  Commissioner  for  Policy. 

[FR  Doc  94-13465  Filed  6-2-94;  8:45  am) 
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21  CFR  Parts  606,  607,  610,  640,  and 

660 

(Docket  No.  94N-0080] 

Review  of  Regulations  for  Blood 
Establishments  and  Blood  Products 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Intent  to  review  regulations; 
request  for  comments. 

SUMMARY:  The  Food  and  Drug 
.Administration  (FDA)  is  conducting  a 
review  of  certain  regulations  for  blood 
establishments  and  blood  products  and 
is  requesting  public  comment  on  these 
regulations.  This  review  is  intended  to 
identify  regulations  that  are  outdated, 
burdensome,  inefficient,  or  otherwise 
unsuitable  or  unnecessary  from  a 
regulator)'  standpoint  and  in  need  of 
revision.  This  review  is  part  of  FDA's 
program  to  periodically  review  existing 
significant  regulations.  A  request  for 
comments  on  certain  general  biologies 
and  licensing  regulations  will  be 
published  elsewhere  in  tliis  issue  of  the 
Federal  Register. 

DATES:  Written  comments  by  August  17. 

1994. 

ADDRESSES:  Submit  written  comments 
to  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  rm.  1-23.  12420 
Parklawn  Dr.,  Rockville.  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT:  Jean 
M.  Olson  or  Stephen  M.  Ripley,  Center 
for  Biologies  Evaluation  and  Research 
(HFM-635),  Food  and  Drug 
.Administration,  1401  Rockville  Pike, 
Rockville.  MD  20852-1448,  301-594- 
3074. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  January  20.  1994  (59 
FR  3043),  FDA  announced  its  plan  to 
review  significant  regulations  pursuant 


to  Executive  Order  12866.  which 
requires  all  Federal  agencies  to  develop 
a  program  for  periodically  reviewing 
existing  significant  regulations.  Under 
this  plan.  FDA  is  conducting  a  review 
of  the  regulations  in  21  CFR  parts  606. 
607.  640,  and  660.  as  well  as  the 
portions  of  21  CFR  part  610  that  apply 
to  blood  and  plasma  collection 
establishments  and  blood  and  blood 
products;  FDA  is  requesting  public 
comment  from  interested  parties  on 
these  regulations. 

FDA  is  conducting  a  review  of  these 
regulations  to  determine  whether  they 
should  be  revised,  rescinded,  or 
continued  without  change.  FD.A.  is  also 
evaluating  whether  to  review  other 
regulations  applicable  to  blood  products 
and  establishments,  including,  but  not 
limited  to,  21  CFR  parts  210  and  211. 
This  request  for  comments  is  intended 
to  assist  the  Center  for  Biologies 
Evaluation  and  Research  in  identifying 
regulations  that  are  outdated, 
burdensome,  inefficient,  or  othenvise 
unsuitable  or  unnecessary  from  a 
regulatory  standpoint  and  in  need  of 
revision  to  achieve  their  public  health 
goals  more  effectively. 

Under  Executive  Order  12866,  the 
Papenvork  Reduction  Act  of  1980  (Pub. 
L.  96-511).  and  the  Regulatory 
Flexibility  Act  (Pub.  L.  96-354),  FDA  is 
performing  a  review  of  these  regulations 
to  determine  whether  they  are 
unnecessary  as  the  result  of  changed 
circumstances,  duplicative,  or 
inappropriately  burdensome.  This 
action  is  also  intended  to  incorporate 
the  scientific  advances  in  the  field,  to 
introduce,  where  appropriate,  increased 
fiexibility  in  the  regulations,  and  to 
further  insure  the  safety,  purity,  and 
potency  of  blood  and  blood  products  by 
updating  the  blood  regulations.  This 
document  requests  inform.ati.in  and 
comments  on  these  regulation ;. 

A  request  for  comments  on  the 
general  biologies  and  licensing 
regulations  in  21  CFR  parts  600,  601, 
and  610  wiU  be  published  elsewhere  in 
this  issue  of  the  Federal  Register. 

Interested  persons  may,  on  or  before 
August  17,  1994,  submit' to  the  Dockets 
Management  Branch  (address  above) 
written  comments  regarding  this 
document.  Two  copies  of  any  comments 
are  to  be  submitted,  except  that 
individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  FDA  requests 
that  comments  include  the  fallowing 
information  in  the  order  shown:  (1)  The 
section  affected  in  Title  21  of  the  CFR; 
(2)  a  description  of  the  suggested 
change,  including,  if  appropriate, 
suggested  changes  in  the  text  of  the 
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regulation;  (3)  the  rationale  for  the 
change  or  the  problem  to  be  addressed 
by  the  change;  (4)  any  related 
regulations  or  guidance  also  affected  by 
the  suggested  change;  (5)  any  pertinent 
background  information;  and  (6) 
whether  die  comment  includes 
attachments.  Received  comments  may 
bo  seen  in  the  office  above  between  9 
a.m.  and  4  p.m.,  Monday  through 
Friday. 

Dated:  May  26. 10<)4 
Michael  R.  Taylor, 

Deputy  Commissioner  for  Policy  ■ 

IFR  Doc.  94-13466  Fi!od  6-2-94:  8:45  am] 

BILLING  CODE  4160-C1-f 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  917 

Kentucky  Abandoned  Mine  Land 
Reclamation  Plan 

AGENCY:  Office  of  Surface  Mining 
R'.>clamation  and  Enforcement  (OS.M), 
Interior. 

ACTiON:  Proposed  rule;  public  comment 
>)oriod  and  opportunity  for  public 

hearing. 

SUMMARY;  GSM  is  annoiuicing  the 
receipt  of  a  proposed  amendment  to  the 
Kentucky  Abandoned  Mine  Land 
Reclr-mation  (AMLR)  Plan  (hereinafter 
referred  to  as  the  Kentucky  plan)  under 
tlie  Surface  Mining  Control  and 
Reclamation  Act  of  1977  (SMCR-A).  The 
ninendmcnt  deletes  reference  to  the 
Kentucky  A  Jvisory  Committee  for 
Abandoned  land  Reclamation  and 
establishes  informal  procedures  for 
coordination  of  activities  with  the  Rural 
Abandoned  Mine  Program  (R.\MP) 
administered  by  the  U.S.  Department  of 
Agriculture,  Soil  Conservation  Service 
(SCS).  The  amendment  is  intended  to 
improve  operational  cfficienry. 
DATES:  Written  comments  must  be 
received  on  or  before  4  p.m.,  E.D.T..  on 
luly  5,  1994.  If  requested,  a  public 
hoaring  on  the  proposed  amcndrnciit 
will  be  held  at  10  a.m.  on  June  28.  19*94. 
Requests  to  speak  at  the  hearing  must  be 
received  on  or  before  4  p.m..  E.D.T.,  on 
)une  20,  1994. 

ADDRESSES:  Written  comments  and 
requests  to  speak  at  the  hearing  should 
be  mailed  or  hand  delivered  to;  William 
J.  Kovacic,  Director,  Lexington  Field 
Office  at  the  address  listed  below. 

Any  disabled  individual  who  has 
need  for  a  special  accommodation  to 
attend  a  public  hearing  should  contac:t 


the  individual  listed  under  FOR  FURTHER 
INFORMATION  CONTACT. 

Copies  of  the  Kentucky  plan,  the 
proposed  amendment,  a  listing  of  any 
scheduled  hearings,  and  all  written 
comments  received  in  response  to  this 
document  will  be  available  for  review  at 
the  addresses  listed  below,  Monday 
through  Friday,  9  a.m.  to  4  p.m.,  E.D.T., 
excluding  holidays.  Each  requestor  may 
receive  one  free  copy  of  the  proposed 
amendment  by  contacting  OSM's 
Lexington  Field  Office. 
William  ].  Kovacic,  Director,  Lexington 
Field  Office,  Office  of  Surface  Mining 
Reclamation  and  Enforcement.  2675 
Regency  Road,  Lexington,  Kentuckv 
40503,  Telephone:  (606)  233-2896.' 
Department  of  Surface  Mining 
Reclamation  and  Enforcement.  No.  2 
Hudson  Hollow  Complex,  Frankfort. 
Kentuckv  40601 .  Telephone:  (502) 
564-6940. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  J.  Kovacic.  Director,  Lexington 
Field  Office.  Telephone:  (606)  233- 
2896. 

SUPPLEMENTARY  l.NFORMATION: 

I.  Background  on  the  Kentucky  Plan 

Title  IV  of  SMCRA  established  an 
AMLR  program  for  the  purposes  of 
reclaiming  and  restoring  lands  and 
water  resources  adversely  affected  by 
past  mining.  This  program  is  funded  b\ 
a  reclamation  fee  imposed  upon  the 
production  of  coal.  As  enacted  in  1977. 
lands  and  waters  eligible  for 
reclamation  wci-e  those  that  were  mined 
or  affected  by  mining  and  abandoned  or 
left  in  an  inadequate  reclamation  status 
prior  to  August  3.  1977,  and  for  which 
there  was  no  continuing  reclamation 
responsii)i!ity  under  State  or  Federal 
Ir.vv.  Tho  Abandoned  Mine  Land  (AML) 
Krc!umati')n  Act  rf  1990  (Pub.  L.  101- 
503,  Title  VI,  .Subtitle  A.  Nov.  5.  1990. 
effective  October  1,  1991)  amended 
SMCRA,  30  U.S.C.  1231  et  st-q..  to 
pr'A'ido  changes  in  the  eligibility  of 
project  sites  for  AML  expenditures.  Title 
iV  of  SMCRA  now  provides  for 
reclamation  of  certain  mine  sites  where 
the  mining  occurred  after  August  3, 
1977.  These  include  interim  program 
sites  where  bond  forfeiture  proceeds 
were  insufficient  for  adequate 
reclamation  and  sites  affected  any  time 
between  August  4. 1977,  and  November 
5.  1990,  for  which  there  were 
insufficient  funds  for  adequate 
reclamation  due  to  die  insolvency  of  the 
bond  surety.  Title  IV  provides  that  a 
State  with  an  approved  AMLR  program 
has  the  responsibility  and  primary 
authority  to  implement  the  program. 

On  May  18,  1982,  the  Secretary  of  the 
interior  approved  the  Kentucky  plan. 


Background  information  on  the  plan 
including  the  Secretar\''s  findings,  the 
disposition  of  comments  and  a  detailed 
explanation  of  approval  can  be  found  in 
the  May  18,  1982,  Federal  Register  (47 
FR  21435).  Subsequent  actions 
concerning  the  conditions  of  approval 
and  amendments  to  the  plan  can  be 
found  at  30  CFR  917.21. 

The  Secretary  adopted  regulations  at 
30  CFR  part  884  that  specify  the  content 
requirements  of  a  State  reclamation  plan 
and  the  criteria  for  plan  approval.  The 
regulations  provide  that  a  state  mav 
submit  to  the  Director  proposed 
amendments  or  revisions  to  the 
approved  reclamation  plan.  If  the 
amendments  or  revisions  change  the 
scope  of  major  policies  followed  bv  die 
State  in  the  conduct  of  its  reclamation 
program,  the  Director  must  follow  the 
procediu-es  in  30  CFR  884.14  when 
approving  or  disapproving  an 
amendment  or  revision. 

II.  Discussion  of  Proposed  Amendment 

By  letter  dated  May  5.  1994 
(Administrative  Record  No.  K-64), 
Kentucky  submitted  a  proposed 
amendment  to  revise  procedures  for 
coordinating  with  the  R.\MP,  i:idi;;n. 
and  other  reclamation  programs 
contained  in  Chapter  5  of  the  Kentucky 
Plan.  This  amendment  was  initiated  in 
part  due  to  a  finding  by  the  Kentucky 
Auditor  of  Public  Accounts  in  the 
Statewide  Audit  for  the  period  ended 
June  30, 1992,  that  the  Division  of 
Abandoned  huuls  (DAL)  was  not 
operating  in  con^pliance  with  the 
Kentucky  Plan.  Chapter  5  of  the  plan 
establisJies  a  "Kentucky  .Advisorv 
C(.(inmittee  for  Abandoned  Mine  land 
Reclamation"  to  facilitate  coordination 
of  program  activities  wi:h  tLc  R.\MP 
program  administered  by  the  SCS.  Tlrj 
Auditor  determined  that  the  pr  •'••":scs 
established  for  the  Advisory  (i.'n.mittee 
to  coo.f-dinate  with  I^A.MP  were  n-it 
bei:ig  followed.  The  Advisory 
Committee  had  proven  difiicult  to 
assemble,  was  cumbersome  in 
operation,  and  had  been  disbanded.  T\v^ 
proposed  AMLR  program  ami-ndment 
ilescribcs  new,  m<jro  informal 
coordination  procedures.  Tho  c-.:inual 
meeting  of  the  Kentucky  Advisory 
Committ(;e  is  to  be  rejilaced  with  an 
informal  annual  meeting  between  D.\L 
and  SCS  staffs.  During  the  annual 
meeting,  SCS  will  present  overall  R,\MI' 
plans  and  goals,  including  scheduled 
reclamation  sites,  and  results  of  past 
reclamation  with  emphasis  on 
experience  with  various  reclamation 
techniques.  DAL  will  provide  the  SCS 
with  its  project  proposals  through  the 
Kentucky  State  Clearinghouse  process. 
SCS  will  provide  DAL  with  copies  of 
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III.  Public  Comment 

In  accordance  with  ihf 
30  CFR  884.14  and  884 
seeking  comment  on  wh 
proposed  amendment  sa 
apphcable  plan  approve 
CFR  884.14.  If  the  amenc 
deemed  adequate,  it  will 
the  Kentucky  plan. 

Written  Comments 

Written  comments  sho 
pertain  only  to  the  issues 
this  rulemaking,  and  inc 
explanations  in  support 
commentor's  recommen 
Comments  received  after 
indicated  under  DATES  or 
other  than  the  Lexington 
will  not  necessarily  be 
final  rulemaking  or  inclu 
Administrative  Record. 

Public  Hearing 

Persons  wishing  to  spe^k  at  the  public 
hearing  should  contact  ih  ;  person  listed 
under  FOR  FURTHER  INFORdATION 
CONTACT  by  4:00  p.m..  E.C  .T.,  on  June 
20.  1994.  the  location  an(  I  time  of  the 
hearing  will  be  arranged  \  ith  those 
persons  requesting  the  he  iring.  If  no  one 
requests  an  opportunity  fc  speak  at  the 
public  hearing,  the  hearin  ?  will  not  be 
held. 

Filing  of  a  written  sfatei  lent  at  the 
time  of  the  hearing  is  requ  ested  as  it 
will  greatly  assist  the  tran  criber. 
Submission  of  written  stal  L'ments  in 
advance  of  the  hearing  wi  1  allow  OSM 
officials  to  prepare  adequc  te  responses 
and  appropriate  questions 

The  public  hearing  will  continue  on 
the  spec  ified  date  until  all  persons 
scheduled  to  speak  have  b  !en  heard. 
Persons  in  the  audience  w  lo  have  not 
been  scheduled  to  speak.  £  nd  who  wish 
to  do  so.  will  be  heard  foil  )wing  those 
scheduled.  The  hearing  wi  1  end  after  all 
persons  scheduled  to  spea    and  persons 
present  in  the  audience  wl  o  wish  to 
speak  have  been  heard. 

Public  Meeting 

If  only  one  person  reque  its  an 
opportunity  to  speak  at  a  h  :?aring,  a 
public  meeting,  rather  thar  a  public 
hearing,  may  be  held.  Persi  ins  wishing 
to  meet  widi  OSM  represei  tatives  to 
discuss  the  proposed  amendments  may 
request  a  meeting  by  conta  :ting  the 
person  listed  under  FOR  FU  JTHER 
INFORMATION  CONTACT.  All !  uch  meetings 
will  be  open  to  the  public  i  nd,  if 
possible,  notices  of  meetin;  s  will  be 


posted  at  the  locations  listed  under 
ADDRESSES.  A  v^ritten  summary  of  each 
meeting  will  be  made  a  part  of  the 
Administrative  Record. 

IV.  Procedural  Determinations 

Executive  Order  12866 

This  rule  is  exempted  from  review  by 
the  Office  of  Management  and  Budget 
(OMB)  under  Executive  Order  12866 
(Regulatory  Planning  and  Review). 

Executive  Order  12778 

The  Department  of  the  Inferior  has 
conducted  the  reviews  required  by 
section  2  of  Executive  Order  12778 
(Civil  Justice  Reform)  and  has 
determined  that,  to  the  extent  allowed 
by  law,  this  rule  meets  the  applicable 
standards  of  subsections  (a)  and  (b)  of 
that  section.  However,  these  standards 
are  not  applicable  to  the  actual  language 
of  State  and  Tribal  abandoned  mine 
land  reclamation  plans  and  revisions 
thereof  since  each  such  plan  is  drafted 
and  adopted  by  a  specific  State  or  Tribe, 
not  by  OSM.  Decisions  on  proposed 
State  AMLR  plans  and  revisions  thereof 
submitted  by  a  State  are  based  on  a 
determination  of  whether  the  submittal 
meets  the  requirements  of  Title  IV  of 
SMCR.^  (30  U.S.C.  1231-1243)  and  the 
Federal  regulations  at  30  CFR  Parts  884 
and  888. 

X'ational  Environmental  Policy  Act 

No  environmental  impact  statement  is 
required  for  this  rule  since  agency 
decisions  on  proposed  State  A.MLR 
plans  and  revisions  thereof  are 
categorically  excluded  from  compliance 
with  the  National  Environmental  Policy 
Act  (42  U.S.C.  4332)  by  the  Manual  of  ' 
the  Department  of  the  Interior  (.516  DM 
6.  appendix  8,  paragraph  8.48(29)). 

Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  the  OMB  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3507  et  seq). 

Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
sub.stantial  number  of  small  entities 
under  the  Regulatorv  Flexibility  Act  (5 
U.S.C.  601  etseq.).  The  State  submittal 
which  is  the  subject  of  this  rule  is  based 
upon  Federal  regulations  for  which  an 
economic  analysis  was  prepared  and 
certification  made  that  such  regulations 
would  not  have  a  significant  economic 
effect  upon  a  substantial  number  of 
small  entities.  Accordingly,  this  rule 
will  ensure  that  existing  requirements 
established  by  SMCRA  or  previously 


promulgated  by  OSM  will  be 
implemented  by  the  State.  In  making  the 
determination  as  to  whether  this  rule 
would  have  a  significant  economic 
impact,  the  Department  relied  upon  the 
data  and  assumptions  in  the  analyses  for 
the  corresponding  Federal  regulations. 

List  of  Subjects  in  30  CFR  Part  917 

Intergovernmental  relations.  Surface 
mining.  Underground  mining. 

Dated:  May  27,  1994. 
Robert  J.  Biggi, 

Acting  Assistant  Director,  Eastern  Support 
Center. 

IFR  Doc.  94-13504  Filed  6-2-94;  8:4.5  am) 
BILLING  CODE  4310-05-M 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Parties 
[CGD01  94-037] 
RiN2115-AA97 

Safety  Zone;  Boys  Ha.'-bor  Fireworks, 
East  Hampton,  NY 

AGENCY:  Coast  Guard,  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Coast  Guard  proposes  to 
establish  a  safety  zone  in  Three  Mile 
Harhf)r,  around  the  fireworks  barges 
FBG  1  and  FBG  2.  which  will  be  tied 
together  and  located  approximately  one 
mile  south  of  Sammy's  Beach,  East 
Hampton,  NY  from  8:45  p.m.  through  10 
p.m.  on  July  16,  1994.  This  safety  zone 
is  needed  to  protect  the  maritime 
community  from  possible  navigation 
hazards  associated  with  a  fireworks 
display.  Entry  into  this  zone  will  be 
prohibited  unless  authorized  by  the 
Captain  of  the  Port,  Long  Island  Sound. 
DATES:  Comments  must  be  received  on 
or  before  July  5.  1994. 
ADDRESSES:  Comments  may  be  mailed  to 
the  Captain  of  the  Port,  120  Woodward 
Avenue,  New  Haven.  CT  06512  or  mav 
be  delivered  to  the  Port  Operations 
office  at  the  above  address  between  8 
a.m.  and  4  p.m..  Monday  through 
Friday,  except  federal  holidays.  The 
telenhone  number  is  (203)  468-4464. 

The  Captain  of  the  Port  maintains  the 
public  docket  for  this  rulemaking. 
Comments  will  become  part  of  this 
docket  and  will  be  available  for 
inspection  or  copying  at  the  Port 
Operating  office  at  the  above  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  Commander  T.V.  Skuby, 
Chief  of  Port  Operations,  Captain  of  the 
Port.  Long  Island  Sound  at  (203)  468- 
4464. 
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SUPPLEMENTARY  INFORMATION: 
Request  for  Comnisnts 

The  Coast  Guard  encourages 
interested  persons  to  participate  in  this 
rulemakiiig  by  submitting  written  data. 
vie'A's.  or  argumoTiis.  Persons  submitting 
comments  should  Include  their  name 
and  address,  identify  this  rulemaking 
(CGDOl  94-037)  and  the  specific 
section  of  this  proposal  to  which  each 
comment  applies,  and  give  a  reason  for 
ea'jh  comment.  Persons  wanting 
acknow^Iedgment  of  receipt  of  comments 
should  enclose  a  stamped,  self- 
rd-lressed  postcard  or  envelope. 

The  Coast  Guajd  will  consider  all 
comments  received  during  the  comment 
period.  It  may  change  this  pro{>osal  in 
view  of  the  commeais.  The  Coast  Guard 
plens  no  public  hearing.  Persons  may 
request  a  public  hearing  by  writing  to 
the  ProJLCt  Officer  at  the  address  undfT 
ADDRESSES.  If  it  determines  that  the 
opportunity  for  oral  prese!:tations  v\i!l 
aid  this  rulemaking,  the  Coast  Guard 
wii!  hold  a  pubhc  hearing  at  a  time  and 
place  announced  by  a  later  notice  in  the 
I'ederal  Register. 

Drafting  Information 

The  principal  persons  involved  in 
drafting  this  docum.ent  are  LCDR  T.V. 
Skuby,  Project  Officer,  Captain  of  the 
Port,  Lon^  island  Sound,  a-id  LCDR  1 
Slieb.  Project  Attorney,  First  Coast 
Guard  District,  Legal  Office. 

Background  and  Purpose 

On  March  12.  1994,  the  .spcmsor.  Boys 
Hcirbor,  Inc.,  New  York,  NY  requested 
that  a  firevvnrks  display  be  permitted  in 
the  port  of  East  Hampton  in  the  vicinity 
ofSam.m}'s  Beach,  East  Hamipton,  U\ 
from  8; 45  p.m.  through  10  p.m.  on  July 
IG.  i'^^'J  The  safety  zone  covers  all 
wrt.-i-v.  fif  Three  Mile  Harbor  within  a 
■!  >'J0  foot  radius  of  the  fireworks  barges 
FBG  1  and  FBG  2.  which  wdl  be  ti<)d 
together  and  located  one  mile  south  of 
San:my"s  Beach,  EastHcmptcn,  NY. 
T  his  zone  is  required  to  p-otect  the 
n:aritime  community  from  tlie  dangers 
and  potential  hazards  to  navigation 
as.;ociated  with  this  fireworks  display 
wliich  is  occurring  over  Three  Mile 
Harbor.  Entr>'  into  or  movement  within 
this  zone  is  prohibited  unless 
authorized  by  the  Captain  of  the  Port  or 
hii  on  scene  representative.  Good  cause 
f.xists  for  providing  a  comment  period 
01  less  than  sixty  days.  Providing  a  sixty 
day.comjment  period  would  be  ccntrary 
to  the  public  interest  since  the  fireworks 
display  is  for  pubUc  viewing  and  is 
scheduled  to  occur  in  conjuncticn  ivith 
tha  Boys  Harbor,  Inc.  suirnier  fimd- 
raiser  to  benefit  disadvantaged  boys 
from  New  York  City. 


Regulatory  Evaluation 

This  proposal  is  not  a  significant 
r.-'gulatory  action  under  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benf.fits  under  section  6(a)(3)  of  that 
order.  It  has  been  e.xem.pted  fro.m  review 
by  tlie  Office  of  Management  and 
nnd^jet  under  that  order.  It  is  not 
s.gr.ificant  under  the  regulatory  policies 
and  procedures  of 'Jie  Department  of 
Transportation  (DOT)  (44*  FR  11040; 
February  26, 1979).  The  Coast  Guard 
expects  the  economic  impact  of  this  . 
proposal  to  be  so  minimal  that  a  full 
R(»giilatory  Evaluation  under  paragraph 
lOe  of  the  regulato.'-y  policies  and 
procedures  of  DOT  is  unnecessary. 

The  Coast  Guard  expects  the 
economic  impact  to  be  minimal  due  to 
the  limited  duration  of  the  fireworks 
display,  the  small  size  of  the  safety 
zone,  the  low  level  or  non  existent 
conm'.erciai  vessel  traffic  expected  in 
tjie  area  during  the  effective  time  of  the 
zone,  and  the  broadcast  of  marine  safety 
advibories  the  day  of  the  event. 

Small  Entities 

L'nder  tlie  Regulatory  Flexibility  Act 
(5  l!.S.C.  601  et  seq.).  the  Coast  Guard 
must  consider  whether  this  proposal 
will  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  "Small  entities"  include 
independently  owned  and  operated 
small  businesses  that  are  not  dominant 
in  their  field  and  that  otherwise  qualify 
as  "small  business  concerns"  under 
section  3  of  the  Small  Business  .Act  (15 
I'.S.C.  632) 

For  the  reasons  addressed  in  the 
Regulatory  Evaluation  above,  the  Coast 
Guard  cerlifies  under  5  U..S.C.  605(b) 
thiit  this  proposal,  if  adopted,  will  not 
have  a  significant  economic  imp.'Ct  on 
a  si'!).-.tantiai  number  of  small  entitii-s. 

Collection  of  Information 

This  propof.al  contains  no  collection 
oi  infomrcU'-n  req.iirem.ents  under  the 
Papenvork  Feduclion  Act  (44  I'.S.C. 
3r.?n  etseq]. 

Federalism 

The  Coast  Guaid  has  analyzed  this 
proposal  in  accordance  v.-iih  the 
priuiiples  and  criteria  contained  in 
Executive  Order  12G12  and  has 
determined  mat  this  proi,.)S'il  does  not 
r  lise  Eufllcient  federalism  implications 
to  warrc:;it  the  preparution  of  a 
Federalism  Assessment. 

Environment 

The  Coast  Guard  has  conside.'-ed  the 
environmental  impact  of  this  proposal 
ajid  concluded  that  under  section 
2.B  2.0.  of  Commandant  Instruction 


Mi6473.lB,  it  is  an  action  under  the 
Coast  Guard's  statutory  authority  to 
protect  public  safety,  and  thu.^  is 
categorically  excluded  fi-cm  further 
environmental  docum.entation.  A 
Categorical  Exclusion  Determinatioii 
will  be  made  available  in  the  docket. 

List  of  Subjects  in  33  CFR  Part  16.^ 

Harbors,  Ma^rine  safety.  Navigation 
(water).  Reporting  and  recordkeeping 
requirements.  Security  measures. 
Watenvays. 

Proposed  Regulations 

Iv.  c.onsideration  of  the  fu.'-ej^oing,  the 
Coa4  Guard  proposes  to  amend  33  CFR 

Part  165  as  follows: 

PART  165— [AMENDED] 

1.  The  authority  ci'alion  for  part  163 
continues  to  read  as  follows: 

Authority-:  3:i  iJ.S.C.  123t:  50  U.S.C.  101: 
rs  C.i  R  1  05-l(sl.  6.04-1.  fi.04-0  and  1R0.5: 
4>)t:FR  1.46. 

2.  A  temporary  §  lG5.T01-0'^.7  is 
added  to  read  as  follows: 

§  165.TC1-C37    Safety  Zone;  Boys  Harbor 
Fireworks,  East  Hampton,  NY. 

(a)  Location.  The  saiety  zc;;-,k  inchsdos 
all  waters  of  Three  Miie  Harbor  within 

a  \2'M  foot  radius  of  the  bargfs  FBG  1 
and  FBG  2,  the  fireworks  launching 
platforms,  which  will  be  tied  together 
and  located  approximately  one  mile 
south  of  Sammy's  Bee-ch,  East  Hampton, 
NY  in  approximate  position  41°01'(i5" 
N:  072^=1 1 -55"  W. 

(b)  Effective  d'jte.  This  section  is 
effective  from  3:45  p.ir:.  through  10  p.m. 
on  July  16.  199  J  unless  extended  or 
terminated  sooner  b;>  the  Captain  of  the 
Port.  In  case  of  inclem-.'.'it  wenthcr,  this 
section  will  be  effective  on  the  rain  date 
of  July  1 7,  iy94,  at  the  ^^ame  times.        ' 

(c)  Regulations.  The  ger.erid 
regulations  covering  safety  '/■'^'.'•■'■^ 
contained  in  §  165.23  of  this  pirt  apply. 

Daind:May  2,T.1Q94. 
T.W.  Allen. 

Captain.  U.S.  Con:-.t  Giurd.  C-i,it(Ur  nfthe 
Port,  Long  Llond  Sound. 
;FR  DiK-.  94-13543  Fi!»d  h-J-94;  8:45  a.^ll 
BILUNG  CODE  4910-14-M 
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DEPARTMENT  OF  THE 


Fish  and  Wildlife  Servi(ie 

50  CFR  Part  15 

RIN  1018-AC51 

Importation  of  Exotic  Wild  Birds  to  the 
United  States;  Amendment  of  Final 
Rule  Implementing  the  Wild  Bird 
Conservation  Act  of  19S  2 


agency:  Fish  and  Wildli 

Interior. 

ACTION:  Proposed  rule. 


e  Ser\  ice, 


SUMMARr:  On  October  23|  1992  the  Wild 
Bird  Conservation  Ad  (V  BCA)  was 
signed  into  law,  the  purp  ases  of  which 
include  promoting  the  cc  iiservation  of 
exotic  birds  by:  Ensuring  that  all 
imports  into  the  United  5  tates  of  species 
of  exotic  birds  are  biologi  :ally 
sustainable  and  not  detrij  nental  to  the 
species;  ensuring  that  im  lorted  birds 
are  not  subjeci  to  inhuma  te  treatment, 
during  capture  and  transj  crt:  and 
assisting  wild  bird  consei  nation  and 
management  programs  in  countries  of 
origin.  This  proposal  ameids  the  Hnal 
rule  published  by  the  Fisl  and  Wildlife 
Service  (Service)  on  Nove  nber  16,  1993 
in  the  Federal  Register  (5  )  FR  60524) 
which  implements  the  prohibitions 
stipulated  in  the  WBCA  and  provides 
permit  requirements  and   iroccdures  for 
some  allowed  exemptionf   As  a  result  of 
a  lawsuit  filed  on  Februar  '15.  1994  by 
(he  Humane  Society  of  th«  United  States 
and  Defenders  of  Wildlife  and  a 
resultant  District  Court  Or  Jer  that  a 
portion  of  the  contested  re  ^ulation  is 
invalid,  the  Service  hereb]  proposes  to 
amend  50  CFR  15.11  (b)  ai  d  (c).  Notice 
of  the  Court  Order  was  pu  >lished  in  the 
Federal  Register  on  May  21,  1994 


NTERJOR 


Consistent  with  that  Court 


Service  announced  in  that  Federal 
Register  notice  that  all  exo  ;ic  birds 
listed  Appendix  III  of  The  :onvention 
on  International  Trade  in  I  ndangered 
Species  (CITES)  are  covere  j  bv  the 
autoniati,-:  import  moratori  im  of  the 
WBCA.  regardless  of  their  i  ountrv  of 
origin. 

DATES:  The  Service  will  co  isider 
comments  and  information  received  by 
July  5,  1994  in  formulating  its  decision 
en  this  proposed  rule. 
ADDRESSES:  Comments  and  information 
should  be  sent  to:  Director,  U.S.  Fish 
and  Wildlife  Ser\'ice,  1849  :  St.  NW.. 
420  ARLSQ,  Washington,  E  C  20240. 
FOR  FURTHER  INFORMATION  C  3NTACT:  Dr. 
Susan  S.  Lieberman,  U.  S.  f  ish  and 
Wildlife  Service,  Office  of  Management 
Authority.  4401  N.  Fairfax  1  )rive.  Room 
420C,  Arlington.  VA  22203  telephone 
(:03) 358-2093. 


Order,  the 


SUPPLEMENTARY  INFORMATION:  This  rule 
proposes  to  amend  50  CFR  15.11  (b)  and 
(c)— Prohibitions,  of  the  final  rule 
published  in  the  Federal  Register, 
November  16,  1993  (58  FR  60524). 
In  the  final  rule  of  November  16, 
1993,  the  Service  interpreted  that 
Appendix  III  species  are  considered 
CITES-listed  species  for  the  purposes  of 
these  regulations  only  if  they  originate 
in  the  country  that'listed  them  in 
Appendix  III.  The  Service  noted  that  the 
listing  of  a  species  in  Appendix  III  is  a 
unilateral  action  by  a  particular  CITES 
Party,  thereby  requiring  CITES  permits 
and  implementation  of  CITES  permit 
issuance  requirements  for  that  country 
only;  when  the  species  is  found  in 
countries  that  did  not  list  it  in 
Appendix  III,  only  a  certificate  of  origin 
is  required,  stating  that  it  did  not 
originate  in  the  country  that  listed  the 
species  in  Appendix  III.  Therefore, 
when  the  species  is  found  in  countries 
other  than  where  listed  in  Appendix  III, 
it  is  not  subject  to  the  same  level  of 
CITES  controls,  and  indeed  is  only 
listed  in  the  Appendices  to  assist  the 
listing  state  in  implementing  its 
domestic  legislation.  Based  on  its 
understanding  of  the  intent  of  Congress, 
the  Service  implemented  a  final  rule 
whereby  Appendix  III  species  were 
subject  to  the  automatic  import 
prohibitions  of  the  law,  if  they 
originated  in  the  listing  country. 
Otherwise,  they  would  be  subject  to  the 
discretionary  prohibitions  of  the  law. 
The  Humane  Society  of  the  United 
States  and  Defenders  of  Wildlife  brought 
a  civil  action  against  the  Secretary  of  the 
Interior  in  the  United  States  District 
Court  for  the  District  of  Colum.bia 
challenging  that  part  of  50  CFR  15.1 1 
which  restricts  the  importation  of 
certain  Appendix  III  exotic  birds. 
Humane  Society  of  the  United  States  v. 
Babbitt.  Civ.  No.  94-0296  (D.D.C., 
March  29,  1994).  A  hearing  in  the 
District  Court  took  place  on  March  7, 
1994.  Plaintiffs  argued  that  this 
provision,  which  was  adopted  through 
notice  and  comment  procedures, 
violates  the  language  of  the  Wild  Bird 
Conservation  Act  of  1992.  They  sought 
relief  to  suspend  or  invalidate  the 
following  exception,  contained  in  the 
f  nal  rule,  to  the  prohibition  on 
importation  of  birds  listed  in  the 
Convention's  appendices:  "This 
paragraph  (b)  does  not  apply  to  an 
exotic  bird  species  listed  in  Appendix 
in  to  the  Convention  that  originated  in 
a  country  that  has  not  listed  the  species 
in  Appendix  III"  (50  CFR  15.11(b)(2)). 
Plaintiffs  argued  that  this  provision 
violates  the  plain  language  of  the  Act, 
which  bars  the  importation  of  "any" 


species  listed  in  "any"  appendix  to  the 
Convention. 

On  March  29,  1994  U.  S,  District 
Judge  Louis  F.  Oberdorfer  found  the 
contested  regulation  to  be  invalid.  (This 
Court  Order  was  discussed  in  a  Notice 
in  the  Federal  Register  published  on 
May  24, 1994.)  Therefore,  the  Service 
hereby  proposes  to  amend  50  CFR  15.11 
(b)  and  (c)  to  comply  with  the  Court 
Order.  The  Service  proposes  that  all 
bird  species  listed  in  CITES  Appendix 
HI,  (in  addition  to  those  in  Appendices 
1  or  II)  wherever  found,  cannot  be 
imported  into  the  U.S.  unless  they  are 
either  accompanied  by  an  import  permit 
issued  pursuant  to  subpart  C  of  50  CFR 
part  15,  or  they  are  included  in  an 
approved  list.  On  March  17,  1994  the 
Service  published  in  the  Federal 
Register  (59  FR  12784)  a  proposed  rule 
that  would  establish  those  approved 
lists. 

Effects  of  the  Rule 

The  Service  has  determined  that  this 
proposed  rule  is  categorically  excluded 
under  Departmental  procedures  in 
complying  with  the  Natienal 
Environmental  Policy  Act  (NEPA).  See 
DOI  Departmental  Manual,  516  DM  2, 
Appendix  1,  ^  1.10.  The  regulations  are 
procedural  in  nature,  and  the 
environmental  effects  are  judged  to  be 
minimal,  speculative,  and  do  not  lend 
themselves  to  meaningful  analysis.  The 
permits  and  other  administrative  actions 
authorized  under  the  WBCA  and 
regulations  will  be  subject  to  future 
NEPA  documentation  requirements,  on 
a  case-by-case  basis. 

Executive  Orders  12866. 12612,  and 
12630  and  the  Regulatory  Flexibility 
Act 


This  proposed  rule  has  been 
determined  not  to  be  significant  for 
purposes  of  Executive  Order  12866. 
This  action  would  not  be  expected  to 
have  significant  taking  implications  for 
U.S.  citizens,  as  per  Executive  Order 
12630.  Any  effects  on  small  entities 
(importers,  shippers,  etc.)  would  likely 
be  minor,  and  would  in  any  event,  be 
the  mandatory  result  of  the  district  court 
ruling.  Future  proposed  nile  making 
will  establish  procedures  for  listing  of 
species  approved  for  import,  which  may 
reduce  any  effects  on  small  entities.  No" 
reporting  requirements  would  be  added 
to  e.^asting  regulations.  Therefore,  this 
revision  would  not  have  a  significant 
economic  effect  on  a  substantial  number 
of  small  entities  as  described  by  the 
Regulatory  Flexibility  Act.  Since  the 
proposed  rule  apphes  to  importation  of 
live  exotic  birds  into  the  United  States, 
it  does  not  contain  any  Federalism 
impacts  as  described  in  Executive  Order 
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12612.  The  Department  has  certified 
that  this  proposed  rule  meets  the 
applicable  standards  provided  in 
sections  2{a)  and  2(b)(2)  of  Executive 
Order  12778. 

Paperwork  Reduction  Act 

No  new  information  collection 
requirement(s)  are  contained  in  this 
proposed  rule  for  which  0MB  approval 
under  44  U.S.C.  3501  is  necessary. 

last  of  Subjects  in  50  CFR  Part  15 

Imports,  Reporting  and  recordkeeping 
requirements.  Transportation.  Wildlife. 

Regulation  Promulgation 

Accordingly,  part  15  of  Chapter  I  of 
title  50  of  the  Code  of  Federal 
Regulations  is  proposed  to  he  revised  as 
follows: 

PARTIS— [AMENDED] 

1.  The  authority  citation  for  part  13 
continues  to  read  as  follows: 

.Authority:  16  U.S.C.  4901-4916. 

2.  Section  15.11  of  subpart  B  is 
proposed  to  be  amended  by  revising 
paragraphs  (b)  and  (c)  to  read  as  follows: 

§15.11    Prohibitions. 


(b)  II  is  unlawful  to  import  into  the 
I  Inited  States  any  exotic  bird  species 
listed  in  the  Appendices  to  the 
C^onvention  that  is  not  included  in  the 
approved  list  of  species,  pursuant  to 
subpart  D  of  this  part,  except  that  this 
paragraph  (b)  does  not  apply  to  any 
»!xotic  bird  that  was  bred  in  a  foreign 
tireeding  facility  listed  as  qualifying 
pursuant  to  subpart  E  of  this  part. 

(i )  U  is  unlawful  to  import  into  the 
Lnitod  States  any  exotic  bird  species 
not  listed  in  the  Appendices  to  the 
Convention  that  is  listed  in  the 
prohibited  species  list,  pursuant  to 
subpart  F  of  this  part. 
•         ♦        «        *         • 

Dated:  May  23.  1994. 
George  T.  Frampton.  Jr., 

Agsistnnt  Secretary  for  Fish  and  Wildliff  and 

I'arks. 

U-R  Dm:  04-13556  Fi!«d  6-2-04;  845  iiinl 

BILLING  CODE  4310-5S-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Parts  671,  672,  675,  and  676 
[Docket  No.  940556-4156;  I.D.  0504948] 
RtN  0648-AE62 

Limited  Access  Management  of 
Federal  Fisheries  In  and  Off  of  Alaska 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS).  National  Oceanic  and 

Atmospheric  Administration  (NOA.'V), 

Commerce. 

ACTION:  Proposed  rule;  request  for 

comments. 

SUMMARY:  This  proposed  rule  would 
implement  a  moratorium  for  a 
temporary  period  on  the  entry  of  new 
vessels  into  the  groundfish.  crab,  and 
halibut  fisheries  contained  in  proposed 
Amendment  23  to  the  Fishery 
Management  Plan  (FMP)  for  the 
Groundfish  Fishery  of  the  Bering  Sea 
and  Aleutian  Islands  Management  Area 
(BSAI).  proposed  Amendment  28  to  the 
FMP  for  Groundfish  of  the  Gulf  of 
Alaska  (GOA).  proposed  Amendment  4 
to  the  FMP  for  the  Commercial  King  and 
Tanner  Crab  Fisheries  in  the  Bering  Sea 
and  Aleutian  Islands  Area,  and  a 
proposed  regulatory  amendment 
affecting  the  Pacific  halibut  fishery  in 
the  waters  in  and  off  of  Alaska.  The 
moratorium  is  designed  as  a  temporary 
measure  that  is  necessary  to  curtail 
increases  in  fishing  capacity  and 
provide  industry  stability  while  the 
North  Pacific  Fishery  Management 
Council  (Council)  and  the  Secretary  of 
Commerce  (Secretary)  prepare,  review, 
and.  if  approved,  implement  a 
comprehensive  management  plan  for 
these  fisheries.  This  action  is  intendeil 
to  promote  the  objectives  of  the  Council 
to  promote  conservation  and 
management  of  groundfish,  crab,  and 
halibut  resources,  and  to  further  the 
objectives  of  the  Northern  Pacific 
Halibut  Act  of  1982  (Halibut  Act)  and 
the  Magnuson  Fishery  Conservation  and 
Management  Act  (Magnuson  Act). 
DATES:  Comments  must  be  received  at 
the  following  address  by  July  15.  1994. 
ADDRESSES:  Comments  must  be  sent  to 
Ronald  J.  Berg.  Chief,  Fisheries 
Management  Division,  Alaska  Region. 
NMFS,  709  West  9th  Street,  Juneau,  AK 

99801.  or  P.O.  Box  21668.  Juneau,  AK 

99802,  Attention:  Lori  J.  Gravel.  Copies 
of  proposed  Amendments  23  and  28  to 
the  BSAI  and  GOA  groundfish  FMPs. 
Amendment  4  to  the  Bering  Sea  and 
Aleutian  Islands  Area  king  and  Tanner 
crab  FMP.  and  the  Environmental 


Assessment/Regulatory  lmpac:t  Review/ 
Initial  Regulatory  Flexibility  Analysis 
(EA/RIR/IRFA)  for  the  moratorium  mav 
be  obtained  from  the  North  Pacific 
Fishery  Management  Council,  P.O.  Box 
103136,  Anchorage,  AK  99510. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  C.  Ham.  Fishery  Management 
Biologist.  Alaska  Region,  NMFS  at  907- 
586-7228. 

SUPPLEMENTARY  INFORMATION:  : 

Background 

Domestic  groundfish  fisheries  in  ihv 
exclusive  economic  zone  (EEZ)  of  the 
GOA  and  the  BSAI  are  managed  by  the 
Secretary  under  the  GOA  and  BSAI 
FMPs.  The  commercial  harvest  of  king 
and  Tanner  crabs  is  managed  under  the 
FMP  for  the  Commercial  King  and 
Tanner  Crab  Fisheries  in  the  Bering  Sea 
and  Aleutian  Islands  Area.  These  FMPs 
were  prepared  by  the  Council  under  the 
Magnuson  Act.  the  FMP  for  the  GOA 
groundfish  fisheries  is  implemented  bv 
regulations  at  50  CFR  parts  672  and  676, 
and  the  FMP  for  the  BSAI  groundfish 
fisheries  is  implemented  bv  regulations 
at  50  CFR  parts  675  and  676.  The  FMP 
for  the  king  and  Tanner  crab  fisheries  in 
the  BSAI  is  implemented  by  regulations 
at  50  CFR  part  671  and  by  Alaska 
Administrative  Code  regulations  at  title 
5,  chapters  34  and  35.  For  crab.  BS.M 
means  the  Bering  Sea  and  Aleutian 
Islands  area  as  defined  at  §671.2.  and  is 
a  slightly  different  area  than  the  BS.M 
management  area  as  defined  for 
groundfish  at  §675.2.  General 
regulations  that  also  pertain  to  the  U.S. 
groundfish  and  crab  fisheries  are  set  out 
at  50  CFR  part  620. 

The  Council  does  not  have  a  FMP  for 
halibut.  The  dome.stic  fishery  for  halibut 
in  and  off  of  Alaska  is  managed  by  the 
International  Pacific  Halibut 
Com.mission  (IPHC)  as  provided  by  the 
Convention  between  the  United  States 
and  Clanada  for  the  Prcservatiim  of  the 
Halibut  Fishery  of  the  Northern  Pacifi*: 
Ocean  and  the  Bering  Sea  (Convention), 
signed  at  Washington,  DC,  March  29. 
1979,  and  the  Halibut  Act.  The 
Convention  and  the  Halibut  Act 
authorize  the  respective  Regional 
Fishery  Management  Councils 
established  by  the  Magnuson  .Act  tn 
develop  regulations  that  arc  in  additioii 
to,  but  not  in  conflict  with,  regulations 
adopted  by  the  IPHC  affecting" the  U.S. 
halibut  fishery.  Under  this  authority,  the 
Council  may  develop  for  approval  by 
the  Secretary  limited  access  policies  fur 
the  Pacific  halibut  fishery  in  f^onvnntieu 
waters  in  and  off  of  Alaska. 
"Convention  waters"  means  the 
maritime  areas  off  the  west  coast  of  the 
United  States  and  Canada  as  descnl)ed 
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in  Article  I  of  the  Conveni  i 
U.S.C.  773(d)).  The  Coun({l 
this  authority  in  re 
proposed  moratorium  for 
fishery.  Regulations  gove 
harvesting  of  Pacific  hall 
at  50  CFR  parts  301  and  6 
In  1987,  amid  growing  i 
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Pacific  groundfish  fisheri 
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concluded  that  problems  o 
harvesting  capacity  and  all 
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continued  open  access 
committee  recommended  a 
access  management  approa 
three  fisheries. 

In  1989  and  1990,  the  Co 
considered  methods  for  im 
moratorium  that  would  lim 
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and  halibut  fisheries.  At  its 
August  1990,  the  Council 
that  NMFS  publish  a  notice 
Federal  Register  to:  a.  Infor  n 
of  the  Council's  intention  tc 
measures  to  limit  access 
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owners  of  vessels  that  had 
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corrected  on  September  13. 
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1990,  as  the  control  date 

The  control  date  notice  st 
"due  consideration"  would 
vessels  that  were  under 
under  contract  for  purchase 
construction  and  that  had 
processed  groundfish,  crab 
by  January  15.  1992.  In 
delay  of  the  1992  trawl  ^  __ 
season  from  January  1,  1992 
January  20,  1992,  the  Councjl 
its  September  1991  meeting 
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the  final  "due  consideration"  date  to 
February  9, 1992. 

The  control  date  notice  indicated  that 
the  Council  was  examining  a  change  in 
the  current  open-access  nature  of  the 
groundfish,  crab,  and  halibut  fisheries 
as  part  of  a  long-term  solution  to 
chronic  conservation  and  management 
problems.  The  Council  is  continuing  its 
study  of  long-term  solutions  to  problems 
in  these  fisheries  in  its  comprehensive 
management  plan. 

The  moratorium  is  not  expected  to 
resolve  the  problem  of  excess  capacity. 
However,  the  Council  considers  it 
necessary  as  an  interim  management 
measure  to  curtail  increases  in  fishing 
capacity  and  provide  temporary 
industry  stability.  While  the  moratorium 
is  in  effect,  thp  Council  can  prepare  and 
the  Secretary  can  review  and,  if 
approved,  implement  a  comprehensive 
management  plan.  The  Council  also 
determined  that  the  moratorium  would 
aid  in  the  achievement  of  optimum 
yield  by  freezing  the  number  of  vessels 
allowed  to  participate  in  these  fisheries 
and  limiting  increases  in  fishing 
capacity,  both  of  which  would  increase 
economic  benefits  to  fishermen  and 
reduce  the  risk  of  overfishing. 

Vessel  Moratorium  Program 

The  following  section  provides  a 
summary  of  the  provisions  included  in 
the  motion,  clarifications,  and  the 
Council's  rationale  for  selecting  those 
provisions.  The  subsequent  section, 
"Implementation  of  the  Moratorium," 
explains  how  the  moratorium  would  be 
implemented  if  approved  by  the 
Secretary  and  includes  changes 
proposed  by  NMFS  to  supplement  the 
Council's  proposed  moratorium.  The 
Council  adopted  a  moratorium  by 
approving  a  motion  at  its  June  1992 
meeting,  with  clarification  in  August 
1992  and  January  1993. 

Section  304(a)(1)(D)  of  the  Magnuson 
Act,  as  amended,  requires  the  Secretary 
to  publish  regulations  proposed  by  a 
Council  within  15  days  of  receipt  of  the 
FMP  amendments  and  regulations.  At 
this  time,  the  Secretary  has  not 
determined  that  the  FMP  amendments 
these  regulations  would  implement  are 
consistent  with  the  national  standards, 
other  provisions  of  the  Magnuson  Act, 
and  other  applicable  law.  The  Secretary-, 
in  making  final  determinations,  will 
take  into  account  the  data,  views,  and 
comments  received  during  the  comment 
period. 


Provisions  Contained  in  the  Council's 
Motions 

7.  Moratorium  Fisheries 

The  proposed  moratorium  fisheries 
would  be:  a.  All  groundfish  fisheries 
managed  under  the  GOA  FMP;  b.  all 
groundfish  fisheries  managed  under  the 
BSAI  FMP;  c.  all  crab  fisheries  managed 
under  the  FMP  for  the  Commercial  King 
and  Tanner  Crab  Fisheries  in  the  BSAI; 
and  d.  the  commercial  Pacific  halibut 
fishery  conducted  in  the  waters  in  and 
off  of  the  State  of  Alaska  (State). 

2.  Affected  Sectors  of  the  Industry 

The  moratorium  would  apply  only  to 
catcher  vessels  and  catcher-processor 
vessels  participating  in  one  or  more  of 
the  moratorium  fisheries.  The  Council 
designed  the  moratorium  to  stem  the 
growth  in  harvesting  capacity.  It 
determined  that  restricting  motherships, 
tendering  vessels,  and  other  support 
vessels  would  not  accomplish  this  goal. 

3.  Qualifying  Period 

A  vessel  could  be  used  to  participate 
in  any  of  the  moratorium  fisheries 
during  the  moratorium,  if  a  reported 
landing  in  one  of  the  moratorium 
fisheries  was  made  from  that  vessel 
between  January  1,  1980,  and  February 
9, 1992.  Such  a  vessel  would  be  called 
a  "Qualifying  vessel." 

Tne  Council  determined  that  a  date 
earlier  than  January  1,  1980,  would  have 
increased  the  size  of  the  fleet  eligible  to 
participate  during  the  moratorium 
period  and  placed  a  greater  weight  on 
past  participation.  A  date  later  than 
January  1,  1980,  would  have  restricted 
the  size  of  the  fleet  eligible  to 
participate  during  the  moratorium 
period  only  to  current  or  very  recent 
participants. 

The  Council  selected  February  9, 
1992,  as  the  ending  date  for  the 
qualifying  period  instead  of  the 
ajinounced  control  date  of  September 
15,  1990,  with  its  "due  consideration" 
requirements.  Determining  which 
vessels  should  be  allowed  to  participate 
during  the  moratorium  under  "due 
consideration"  would  have  required 
extensive  review  of  documents 
submitted  by  the  vessel  owners  and 
investigation  as  to  whether  the 
documents  proved  that  vessels  were 
qualifying  vessels  under  the  "due 
consideration"  criteria.  The  Council 
deemed  the  submission  and  review  of 
documents  as  too  burdensome  and 
expensive  to  implement.  By  selecting 
February  9, 1992,  the  Council  included 
all  vessels  that  were  under  "due 
consideration"  without  having  to  make 
any  findings  concerning  construction  or 
vessels  under  contract. 
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The  qualifying  period  adopted  by  the 
Council  would  allow  approximately 
1 3,500  vessels  to  be  eligible  to 
participate  in  the  moratorium  fisheries 
during  the  moratorium.  Substantially 
fewer  vessels  participate  in  any  one 
year.  In  1991,  only  about  4,500  vessels 
piulicipated  in  the  moratorium  fisheries. 
NMFS  particularly  requests  public 
comment  on  the  effect  of  this  qualifying 
period  on  the  objectives  of  the 
moratorium. 

4.  Minimum  Qualifying  Poundagt^ 

The  Council  did  not  requiro  landing 
ol  a  specific  minimum  poundage  from  a 
moratorium  fishery.  A  qualifying  vessi;! 
would  be  one  that  made  a  reported 
landing  from  a  moratorium  fishery 
during  the  qualifying  period.  The 
f^ouncil  reasoned  that  basing 
moratorium  eligibility  on  landing  a 
minimum  amount  from  a  moratorium 
fishery  would  become  allocative  among 
different  segments  of  the  industry  and 
should  be  addressed  in  the 
«:()mprehensive  management  plan 

5.  Duration  of  Moratorium 

The  moratorium  would  be  in  effect  for 
no  longer  than  3  years  from  the  date  of 
implementation.  The  proposed  FMP 
amendment  language  states  that  the 
Council  may  extend  the  moratorium  for 
up  to  2  years  if  a  permanent  limited 
access  program  is  imminent.  This 
provides  flexibility  in  the  duration  of 
the  moratorium  if  progress  is  made  on 
a  permanent  limited  access  program,  but 
does  not  unnecessarily  prolong  the 
moratorium  in  the  absence  of  further 
progress  on  the  underlying 
overcapitalization  problem.  If  lu)  further 
action  is  taken  concerning  a  limited 
across  program  during  the  moratorium, 
the  moratorium  would  expire,  because 
its  justification  would  no  longer  be 
valid. 

a.  Crossovers 

The  Council  determined  thiji  a 
qualifying  vessel  would  l)e  allowed  to 
participate  in  all  moratorium  fisheries 
during  the  moratorium,  even  if  the 
vessel  had  a  reported  landing  from  only 
tme  moratorium  fishery.  The  Council 
reasoned  that  restrictions  on  the  ability 
to  crossover  into  other  moratorium 
fisheries  would  constrain  a  fisherman's 
flexibility  during  the  moratorium  and 
would  be  allocative  among  different 
sectors  of  the  industry.  The  Council 
determined  that  crossover  restrictions 
would  be  addressed  under  the 
comprehensive  management  plan. 

Crossovers  during  tJie  moratorium 
could  result  in  the  entry  of  groundfish 
and  halibut  vessels  into  the  crab 
fisheries,  halibut  vessels  into  the 


groundfish  fisheries,  and  crab  pot 
vessels  into  the  groundfish  fisheries. 
NMFS  particularly  requests  public 
comment  on  crossovers,  becau.so 
crossover  ability  could  have  the 
potential  to  increase  the  harvesting 
capacity  in  the  groundfish  and  crub 
fisheries,  thwarting  the  goals  of  the 
moratorium. 

7.  Transfer  of  Moratorium  Qualification 

"Moratorium  qualification"  is 
p.'-oposed  for  all  qualifying  vessels. 
Moratorium  qualification  could  be 
transferred  if  two  requirements  were 
satisfied.  First,  the  vessel  transferring 
moratorium  qualification  would  no 
longer  be  eligible  to  participate  in  any 
of  the  moratorium  fisheries  for  the 
remainder  of  the  moratorium  unless  that 
vessel  subsequently  received  transferred 
moratorium  qualification  from  another 
ve.ssel.  Second,  if  moratorium 
qualification  were  transferred  to  another 
vessel,  a  vessel  length  restriction  would 
apply  to  the  receiving  vessel.  The  latter 
restriction,  known  as  the  "20  percent 
rule",  would  restrict  vessels  that  arc 
equal  to,  or  less  than,  125  ft  (38.1  m) 
length  overall  (LOA)  from  increasing 
LOA  by  more  than  20  percent,  or  125  ft 
(38.1  m).  whichever  is  less.  Vessels  over 
125  ft  (38.1  m)  LOA  would  not  be 
allowed  to  increase  LOA  during  the 
moratorium.  The  LOA  of  a  vessel,  as 
defined  at  §§672.2  and  675.2,  means  the 
horizontal  distance,  rounded  to  the 
nearest  foot  (.33  m)  between  the 
foremost  part  of  the  stem  and  the 
aftermost  part  of  the  stem,  excluding 
bowsprits,  rudders,  outboard  motor 
brackets,  and  similar  fittings  or 
attachments.  For  example,  the  owner  of 
a  vessel  that  is  100  ft  (30.5  m)  LOA 
could  transfer  that  vessel's  moratorium 
qualification  to  a  ves.scl  that  is  120  ft 
(36.6  m)  LOA  or  less.  The  100-ft  (30.5 
m)  LOA  vessel  would  not  be  able  to 
participate  in  any  of  the  moratorium 
fisheries  for  the  duration  of  the 
moratorium  because  it  does  not  hav*.- 
moratorium  qualification.  The  100-ft 
(30,5  m)  vessel  would  be  able  to 
participate  if  it  received  transferrtid 
moratorium  qualification  from  a  ves.sei 
that  was  83  ft  (25.3  m)  LOA  or  longer. 

The  Council  did  not  select  a  date 
before  which  the  transfer  of  moratorium 
qualification  would  not  be  allowed. 
Recognizing  that  a  market  in 
moratorium  quafification  had 
developed,  the  Council  determined  that 
moratorium  qualification  would  rest 
with  the  qualifying  vessel  unless 
otherwise  specified  by  legal  agreement. 
The  Council  also  determined  that  the 
transfer  of  moratorium  qualification 
would  not  result  in  a  transfer  of  the 
vessel's  catch  hi.stor>'. 


8.  Heplacement  of  Vfissal 

Until  the  moratorium  expires,  the 
owner  of  a  vessel  with  moratorium 
qualification  would  be  able  to  repla«:e 
that  vessel  with  a  vessel  that  does  not 
have  moratorium  qualification  as  long 
as  two  requirements  were  satisfied. 
First,  the  replaced  vessel  would  no 
longer  be  eligible  to  participat?  in  any 
of  the  moratorium  fisheries  for  the 
remainder  of  the  moratorium,  unless 
that  vessel  subsequently  received 
transferred  moratorium  qualification 
from  another  vessel.  Second,  any 
increase  in  LO.\  through  vessel 
replacement,  sequential  vessel 
replacements,  or  combined  replacenu-nt 
and  reconstruction  would  be  limited  by 
the  20  percent  rule.  The  Counoil 
deemed  the  \  essel  replacement 
provision  as  necessary  to  facilitite  the 
normal  and  on-going  vessel  replacemcul 
activities  undertaken  by  vessel  owners 
in  response  to  financial,  i.conomic,  and 
efficiency  incentives. 

.9.  fifconstruction  of  Vessel 

A  qualifying  vessel  that  is 
reconstructed  would  have  to  corph 
with  certain  restrictions  in  LG.'V  to 
remain  eligible  to  participate  in  anv  of 
the  moratorium  fisheries.  The  jjropos'.d 
restrictions  are:  a.  If  vessel 
reconstruction  wore  completed  Ixtfore 
June  24,  1992.  any  increase  in  LOA 
resulting  from  that  reconstruction 
would  be  unrestricted;  additional 
reconstniction  would  be  allowed  after 
lune  24,  1992,  subject  to  the  20  percent 
rule.  b.  If  recojistruction  were  started 
before  June  24,  1992,  but  not  completed 
by  that  date,  any  increase  in  LOA 
resulting  from  that  reconstruction 
would  be  unrestricted,  but  no  more 
increases  in  LOA  would  be  allowed 
during  the  moratorium,  c.  If 
reconstruction  were  started  nu  or  after 
June  24,  1992,  any  increase  in  LOA 
resulting  from  that  reconstruction 
would  be  subject  to  the  20  percent  ru!«-. 

The  Council  determined  that  it  was 
important  to  allow  increases  in  vessel 
LOA  through  reconstruction  to  provide 
for  enhanced  safety  and  stability,  or  to 
allow  for  the  installation  of  prot:essing 
equipment.  However,  the  Council 
detennined  that  reconstruction  should 
not  allow  unlimited  increases  in  LO.A  or 
the  objectives  of  the  moratorium  would 
be  compromised.  The  Council  chose  to 
limit  LOA  as  a  measure  of  fishing 
capacity,  because  it  believed  LO.^  v\  ns 
unambiguous,  easily  determined,  and 
difficult  to  circumvent.  To  account 
equitably  for  actions  already  taken  by 
vessel  owners,  restrictions  on  increases 
in  LOA  would  be  applicable  only  to 
changes  that  occurred  after  June  24. 
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10.  Replacement  of  Lost 
Vessel 
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operations  began  by  June  _ 
b.  the  salvaged  vessel  make  s 
from  a  moratorium  fishery 
years  of  the  date  of  impl 
the  moratorium. 

The  provision  to  allow 
a  vessel  before  January  1. 
added  at  the  Council's  A 
meeting  based  on  public 
received  at  that  meeting, 
chose  June  24.  1992.  becau 
tfie  date  the  Council  a,^  _ 
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ensure  that  the  vessel  was  participating 
in  a  moratorium  fishery. 

12.  Exemptions  to  the  Moratorium 

The  Coxmcil  included  three 
exemptions  to  the  moratorium,  first,  a 
vessel  that  participates  in  moratorium 
fisheries  in  the  GOA  that  does  not 
exceed  26  ft  (7.9  m)  LOA,  and  a  vessel 
that  participates  in  moratorium  fisheries 
in  the  BSAI  that  does  not  exceed  32  ft 
(9.8  m)  LOA  would  be  exempt, 
providing  such  vessel  lengths  are  not 
increased  beyond  these  LOA  limits.  The 
Council  provided  these  exemptions 
because,  according  to  the  EA/RJR/IRFA, 
vessels  less  than  36  ft  (11  m)  LOA  in  the 
BSAI  and  GOA  were  responsible  for  less 
than  1  percent  of  the  moratorium 
fisheries  landings  and  comprised 
approximately  65  percent  of  the  fleet  of 
qualified  vessels  in  1991.  Eliminating 
the  smaller  vessels  firom  the  moratorium 
would  lessen  the  burden  on  small  vessel 
owners,  while  not  compromising  the 
goals  of  the  moratorium.  The  limit  was 
set  at  26  ft  (7.9  m)  LOA  or  less  in  the 
GOA  because  vessels  of  this  size 
represent  the  typical  skiff  fleet.  In  the 
BSAI,  32  ft  (9.8  m)  LOA  represents  the 
historical  length  restriction  imposed  on 
vessels  participating  in  the  Bristol  Bay 
drift  gillnet  sabnon  fishery. 

Second,  a  newly  constructed  vessel 
that  was  constructed  pursuant  to  an 
approved  Community  Development 
Plan  (CDP)  under  provisions  of  50  CFR 
parts  675  and  676  would  be  exempted 
if:  a.  It  were  constructed  solely  for  the 
purpose  of  furthering  the  goals  of  a  CDP; 
b.  it  were  a  specialized  vessel  designed 
and  equipped  to  meet  the  needs  of  a 
community  or  group  of  communities 
that  have  specific  and  unique  operating 
requirements;  and  c.  it  were  125  ft  (38.1 
m)  LOA  or  less.  Such  a  vessel  could 
participate  in  Community  Development 
Quota  (CDQ)  and  non-CIDQ  fisheries 
during  the  moratorium  subject  to  other 
regulatory  provisions.  Such  a  vessel 
would  lose  its  exempt  status  and  would 
be  restricted  from  participating  in  any  of 
the  moratorium  fisheries,  if  it  were 
transferred  to  a  non-CDQ  entity  during 
the  moratorium,  unless  the  vessel 
subsequently  received  transferred 
moratorium  Qualification. 

Third,  a  halibut  or  sablefish  fixed^ear 
vessel  operating  under  the  provisions  of 
the  Individual  Fishery  Quota  (IFQJ 
program  would  be  exempted  ft-om  the 
vessel  moratorium,  as  it  affects  directed 
halibut  and  sablefish  operations.  The 
Secretary  approved  the  IFQ  program  for 
the  halibut  and  sablefish  fixed  gear 
fishery  on  January  29, 1993  (58  FR 
59375.  November  9.  1993).  A  non- 
qualifying vessel  that  is  harvesting  IFQ 
halibut  or  sablefish  would  not  be  able  to 


participate  in  any  other  directed 
moratorium  fishery,  but  would  be 
permitted  to  retain  moratorium  species 
other  than  halibut  and  sablefish  in 
amounts  up  to  20  percent  of  the  amount 
of  halibut  and  sablefish  on  board. 


13.  Appeals 

The  Council's  preferred  alternative 
provides  for  an  administrative  appeal  of 
an  initial  denial  of  a  vessel  permit  or 
license.  The  intent  of  the  Council,  in 
recommending  the  opportunity  for  an 
administrative  appeal,  was  to  allow  for 
an  administrative  solution  to  contested 
eligibihty  without  the  expense  of  a  court 
proceeding.  The  Council  determined 
that  most  appeals  under  the  moratorium 
would  be  resolved  through  the 
examination  of  records.  In  the  event  that 
review  of  an  appeal  would  require  more 
than  a  review  of  the  records  and 
application  of  the  regulations  and 
would  benefit  from  industry  expertise, 
the  Council  recommended 
establishment  of  an  adjudication  or 
appeals  board  to  review  the  appeals. 

Implementation  of  the  Moratorium 

If  approved  by  the  Secretary,  the 
moratorium  would  be  effective  for  3 
years  fi-om  its  implementation  date,  as 
recommended  by  the  Council.  If 
approved,  NMFS  intends  to  implement 
the  moratorium  on  January  1,  1995, 
through  December  31. 1997. 

Permit  Requirements 

Under  the  moratorium.  NMFS  is 
proposing  that  only  a  vessel  that  is 
issued  a  permit  would  be  able  to 
participate  in  the  moratorium  fisheries. 
Currently,  an  owner  of  a  vessel 
harvesting  halibut  in  the  waters  in  and 
off  of  Alaska  must  obtain  a  vessel 
license  from  the  IPHC,  a  groimdfish 
harvesting,  processing  or  support  vessel 
in  Federal  waters  off  of  Alaska  must 
obtain  a  vessel  permit  from  NMFS,  and 
a  king  or  Tanner  crab  harvesting, 
processing,  or  support  vessel  in  Federal 
and  State  waters  must  obtain  a  vessel 
permit  from  the  State. 

Under  the  moratorium,  a  vessel  owner 
would  continue  to  apply  to  the  IPHC  for 
a  halibut  vessel  license,  and  to  NMFS 
for  a  groundfish  vessel  permit.  Since  the 
State  does  not  have  authority  to  impose 
a  moratorium  on  vessels,  NMFS  also 
would  require  a  crab  harvesting, 
processing,  or  support  vessel 
participating  in  the  crab  fisheries  in  the 
Federal  waters  of  the  BSAI  to  obtain  a 
Federal  vessel  permit.  The  State  would 
continue  to  require  a  State  vessel  permit 
to  participate  in  crab  fisheries  in  State 
waters,  and  the  FMP  for  the  Commercial 
King  and  Tanner  Crab  Fisheries  in  the 
BSAI  would  continue  to  defer  much  of 
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the  management  of  the  fishery  to  the 
State. 

An  owner  of  a  support  vessel  that 
intends  to  participate  in  the  moratorium 
fisheries  from  January  1, 1995,  through 
December  31, 1997,  would  have  to 
apply  for  and  receive  a  permit,  but 
would  not  be  subject  to  the  moratorium 
eligibility  requirements. 

Permits  and  licenses  issued  under  the 
moratorium  would  remain  harvesting 
privileges  and  the  Secretary  would  have 
the  authority  to  amend  or  revoke  the 
moratorium  and  any  harvesting 
privileges  thereunder,  if  required  for 
conservation  of  the  resources. 

Eligibility  Requirements  * 

As  previously  discussed,  a  vessel 
would  be  eligible  to  receive  a  permit  or 
license  if  it  has  moratorium 
qualification  and  if  its  LOA  does  not 
exceed  the  applicable  length 
restrictions.  NMFS  is  proposing  to 
implement  the  Council's  length  increase 
restrictions,  or  the  20  percent  rule,  by 
requiring  the  LO,-\  of  a  vessel  to  be  no 
greater  than  1.2  times  the  "original 
qualify,  ing  length"  of  the  qualifying 
vessel.  This  calculation  results  in  a 
■'maximum  LO.A"  that  the  vessel  may 
not  exceed  during  tlie  moratorium.  The 
original  qualifying  length  would  be  the 
registered  length  of  a  qualifying  vessel 
that  appears  on  the  most  recently 
submitted  application  prior  to  June  24, 
1992,  for  U.S.  Coast  Guard  Certificate  of 
Documentation,  or  State  documentation 
if  the  vessel  is  not  required  to  have  U.S. 
Coast  Guard  Documentation.  For  \  essels 
u'ith  an  original  qualifying  length  of  less 
than  or  equal  to  104  ft  (31-7  m),  the 
maximum  LOA  would  be  1.2  times  the 
original  qualifying  length.  For  vessels 
with  an  original  qualifying  length 
cro.i.ter  than  104  ft  (31.7  m)  but  less  than 
or  equal  to  125  ft  (38.1  m),  the 
maximum  LOA  would  be  125  ft  (38.1 
m).  For  vessels  with  an  original 
qualifying  length  greater  than  125  ft 
(38.1  m),  the  maximum  LOA  would  be 
the  original  qualifying  length.  Vessels 
that  satisfy  both  moratoriiun  conditions 
would  be  "eligible  vessels." 

Vessel  Reconstruction 

Vessel  reconstruction  n;oans  ^n 
iidjustnient  in  the  LOA  of  a  qualifying 
vessel.  NMFS  proposes  that  the 
maximum  LOA  for  a  qualifying  vessel 
that  is  125  ft  (38.1  m)  LOA  or  less  could 
be  adjusted  through  reconstruction  and 
the  vessel  would  remain  an  eligible 
vessel  under  tJie  following  thrte 
conditions.  First,  if  vessel 
reconstruction  were  completed  on  or 
'oefore  June  24,  1992.  the  LOA  of  the 
reconstructed  vessel  would  become  the 
new  original  qualifying  length  of  Ihe 


vessel.  The  new  original  qualifying 
length  then  would  be  used  to  calculate 
maximum  LOA  as  described  above 
under  "Eligibility  Requirements." 
Second,  if  vessel  reconstruction  were 
started  before  June  24,  1992,  but  not 
finished  by  that  date,  the  LOA  of  the 
reconstructed  vessel  would  become  the 
new  maximum  LOA  for  the  vessel.  No 
further  increase  in  LOA  would  be 
permitted  during  the  moratorium. 
Third,  if  vessel  reconstruction  were 
started  on  or  after  June  24,  1992,  the 
maximum  LOA  would  not  be  adjusted 
during  the  moratorium,  and  any 
increases  in  LOA  as  a  result  of 
reconstruction  would  have  to  be  less 
than  or  equal  to  the  maximum  LOA  for 
tlie  vessel.  Vessel  reconstruction  would 
begin  and  end  with  the  start  and 
co.mpletion  of  the  physical  modification 
of  the  vessel.  The  determination  of  anv 
adjustment  in  maximum  LOA  for 
reconstructed  vessels  would  have  to  be 
approved  by  NMFS  and  be  based  on 
documentation  supplied  to  NMFS  that 
verifies  the  beginning  and  ending  dates 
of  vessel  reconstruction.  NMFS 
proposes  that  acceptable  documentation 
of  the  beginning  and  ending  dates  of 
reconstruction  would  be  limited  to  a 
notarized  affidavit  signed  by  the  vessel 
owner  and  the  owner/manager  of  the 
shipyard  that  specifies  the  beginning 
and  ending  dates  of  the  reconstruction. 
NMFS  particularly  requests  comments 
from  the  public  on  this  proposed 
method  for  documenting  the  beginning 
and  ending  dates  of  vessel 
reconstruction. 

Transfer  of  Moratorium  Qualification 

Moratorium  qualification  would  be 
transferable  from  a  vessel  to  another 
vessel  or  person,  or  from  a  person  to 
another  person  or  vessel.  Any  transfer  of 
moratorium  qualification  by  a  vessel 
would  make  that  vessel  ineligible.  For 
the  purposes  of  implementing  the 
moratorium,  vessel  replacement  would 
be  considered  a  transfcrral  of 
moratorium  qualification.  Additionally, 
to  e.stablish  transfer  of  moratorium 
qualification  by  legal  agreement.  N.MFS 
proposes  that  a  written  contract  must 
exist  that  documents  tlie  transfer  and 
includes  certain  information  as 
proposed  in  §676.3(b)(l)(i). 

NMFS  would  determine  the 
maximum  LOA  for  each  quali.^ing 
vessel  prior  to  tlie  implementation  of 
the  moratorium.  When  the  moratorium 
qualification  of  a  qualifying  vessel  is 
transferred  to  another  vessel  or  person, 
the  maximum  LOA  of  the  qualifying 
vessel  also  would  be  transferred  to  the 
vessel  or  person  receiving  the 
moratorium  quafification.  Ma>jmui7i 
LOA  would  remain  attached  to  a 


specific  moratorium  qualification 
regardless  of  how  many  times  that 
moratorium  qualification  was 
transferred,  if  moratorium  qualification 
is  transferred  to  a  smaller  vessel,  that 
smaller  vessel  would  retain  the 
maximum  LOA  of  the  qualifying  vessel. 

Dennition  of  Vessel  Length 

The  Council  intended  that  the 
limitations  on  increases  in  vessel  length 
be  based  on  the  LOA  of  the  vessel.  The 
current  LOA  of  a  vessel  can  be 
measured  as  it  is  defined  in  §§672.2 
and  675.2,  but  complete  records  of  the 
historical  LOA  of  vessels  during  the 
qualifying  period  are  not  available  tor 
calculating  the  maximum  LOA  as 
proposed  by  NMFS.  Various  methods 
for  measuring  vessel  length  were  used 
on  vessel  permit  and  license  forms 
during  the  qualifying  period  by  NMFS, 
the  State,  IPHC,  and  the  U.S.  Coast 
Guard  (USCG).  For  example,  several 
different  methods  of  measuring 
"registered  length"  were  used,  and  an 
undefined  vessel  "length"  was  used  in 
addition  to  LOA.  NMFS  proposes,  for 
purposes  of  the  moratorium,  that 
historical  LOA  equal  the  registered 
length  listed  on  the  most  recently 
submitted  application  prior  to  June  24. 
1992.  for  U.S.  Coast  Guard  Certificate  of 
Documentation  to  provide  a  single 
source  of  data  for  most  original 
qualifying  vessels.  A  vessel  under  32  ft 
(9.8  m)  LOA  that  does  not  have  USCG 
documentation  may  use  ve,ssel  length  as 
specified  in  State  registration. 

A  difficulty  with  the  NMFS  proposal 
is  that  the  USCG  registered  length  is 
sometimes  less  than  cclual  LOA.  This 
mHy  cause  a  problem  for  a  vessel  that 
already  has  increased  its  length  using 
actual  historical  LOA  according  to  the 
Council's  recommendations,  resulting  in 
an  increase  that  exceeds  the  ni,Hvmum 
LOA.  Consequently,  the  vessel  ..ould  be 
an  ineligible  vessel.  Also,  a  vessel  that 
has  not  yet  increased  its  length 
according  to  the  Council's  20  percent 
limit  would  not  be  able  to  increase  its 
length  as  much  as  would  be  allowed  if 
liistorical  LOA  were  used  instead  of 
historical  registered  length.  N.MFS 
particuhyly  requests  ccnmient  from  the 
public  on  this  subject. 

Replacement  or  Salvnge  of  a  Lost  or 
Destroyed  Vessel 

If  a  vessel  owner  submits  an 
application  to  NMFS  for  the 
replacement  or  salvage  of  a  lo.st  or 
destroyed  vessel,  N.MfS  proposes  to 
determine  uhether  a  vessel  is  lost  or 
destroyed  by  consulting  the  U.S.  Coast 
Guard  Report  of  Marine  Casualty,  form 
2692.  If  NMFS  determines  that  a  vessel 
is  lost  or  destroyed,  a  vessel  owner 
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would  then  be  requirec 


to  submit 


documentation  that  sat  sfies  the 
Council's  requirements  for  eligibility  of 
a  replacement  or  salvag  ;d  vessel.  These 
proposed  information  r  iquirements  are 
specified  in  §  676.3(b)(  •  )(iii). 

Permit  Issuance  Procedure 

For  p  urposes  of  the  rr  oratori  um , 
NMFS  would  prepare  a  database  that 
contains  each  vessel  ths  t  made  a 
qualifying  landing  during  the  qualifying 
period.  The  database  aho  would  include 
information  concerning  ownership  and 
vessel  length  derived  fr(  m  permit  and 
license  data.  The  database  would  be 
used  by  NMFS  for  deter  nining  eligible 
vessels.  NMFS  proposes  the  following 
vessel  permit  and  licens  3  issuance 
procediue. 

Groundfish  , 

A  vessel  owner  that  ir  tends  to  harvest 
groundfish  in  the  GOA  a  nd  BSAI  from 
January  1,  1995,  through  December  31. 
1997,  would  have  to  subiiit  to  the 
Director  of  the  Alaska  Rt  gion,  NMFS 
(Regional  Director),  a  wr  tten 
application  for  a  ground  ish  vessel 
permit.  An  applicant  wo  aid  be  issued  a 
permit  if:  a.  The  vessel  o  vner  submitted 
a  completed  vessel  perm  t  application; 
b.  the  vessel  made  a  qua!  ifying  landing 
during  the  qualifying  peiiod  or 
submitted  a  completed  n  oratoriiim 
quahfication  transfer  application  with 
the  vessel  permit  application;  and  c.  the 
LOA  of  the  vessel  did  no  exceed  the 
maximum  LOA  for  that  vessel.  If  the 
vessel  reconstruction  proi'isions  at 
§  676.3(b)(2)  apply,  a  ves:  el  owner  also 
should  submit  a  completi  id  vessel 
reconstruction  applicatioi  with  the 
vessel  permit  application  All  permits 
issued  by  NMFS  would  li  st  the 
maximum  LOA  applicabh  for  that 
vessel  and  for  any  vessel  o  which  the 
moratorium  qualification  is  transferred. 
If  a  vessel  owmer  appli€  s  to  NMFS  for 
a  groundfish  vessel  permi  t,  and  NMFS 
determines  that  the  vesse  is  an 
ineligible  vessel,  the  vessi  d  owner 
would  be  notified  in  wTiti  ig  by  NMFS 
that  a  vessel  permit  woul(  not  be 
issued.  The  applicant  cou  d  appeal  the 
initial  decision  within  45  days  of 
issuance  of  the  written  no  ification 
according  to  the  appeal  pi  ocedures 
described  below.  Althoug  i  each  GOA 
and  BSAI  groundfish  vess  j1  would  have 
to  apply  for  and  obtain  a  v  essel  permit 
from  NMFS,  only  catcher  vessels  and 
catcher/processor  vessels  vould  be 
required  to  be  eligible  ves;  els. 

Crab 


A  vessel  owner  that  inte  nds  to  fish  for 
king  and  Tanner  crab  in  tfi  e  Federal 
waters  of  the  BSAI  from  Ja  luary  1,  1995, 


through  December  31.  1997,  would  have 
to  submit  to  the  Regional  Director  a 
written  application  for  a  Federal  crab 
vessel  permit  in  addition  to  any  permit 
required  by  the  State.  The  application 
and  issuance  procedure,  and  the  appeals 
procedure  for  crab  vessel  permits  would 
be  the  same  as  for  groundfish.  Although 
ail  vessels  operating  in  crab  fisheries  in 
the  BSAI  would  have  to  apply  for  and 
obtain  a  vessel  permit  from  NMFS,  only 
catcher  vessels  and  catcher/processor 
vessels  would  be  required  to  be  eligible 
vessels. 

Halibut 


A  vessel  owner  that  intends  to  harvest 
halibut  from  January  1, 1995,  through 
December  31,  1997,  in  the  waters  in  and 
off  Alaska  would  have  to  apply  for  a 
vessel  license  from  the  IPHC.  Upon 
receipt  of  a  written  vessel  license 
application,  the  IPHC  would  compare 
the  information  submitted  by  the 
applicant  with  the  NMFS  database  of 
eligible  vessels.  An  unrestricted  vessel 
license  would  be  issued  if:  a.  The  vessel 
owner  were  to  submit  a;EompIeted 
vessel  license  application  to  the  IPHC; 
b.  the  vessel  made  a  qualifying  landing 
during  the  qualifying  period;  and  c.  the 
LOA  of  the  vessel  did  not  exceed  the 
maximum  LOA.  Each  unrestricted 
vessel  license  issued  by  the  IPHC  would 
list  the  maximum  LOA  applicable  for 
the  vessel  and  for  any  vessel  to  which 
the  moratorium  qualification  is 
transferred. 

If  a  vessel  owner  applies  to  the  IPHC 
for  a  halibut  vessel  license  but  the 
information  on  the  appfication  does  not 
correspond  to  the  information  in  the 
NMFS  database,  the  IPHC  would  issue 
a  restricted  vessel  license,  applicable 
only  for  IPHC  management  areas  2A  or 
2B  which  are  in  and  off  British 
Columbia,  Canada,  and  the  States  of 
California,  Oregon,  and  Washington.  At 
this  point,  the  vessel  ouTier  would  have 
the  option  of  submitting  additional 
vv-ritten  information  regarding  eligibility 
to  NMFS  within  45  days  of  issuance  of 
the  restricted  vessel  license.  NMFS 
would  review  the  additional 
information  and  issue  a  WTitten  decision 
as  to  whether  an  unrestricted  halibut 
license  would  be  issued.  If  NMFS 
initially  determines  that  the  vessel  is 
eligible,  NMFS  would  amend  the 
database  and  inform  the  IPHC  that  the 
vessel  is  eligible  and  an  unrestricted 
vessel  license  could  be  issued  to  the 
vessel  owner.  If  NMFS  initially 
determines  that  a  restricted  halibut 
license  would  be  issued,  the  applicant 
may  appeal  the  decision  to  the  Regional 
Director  within  45  days  of  issuance  of 
the  written  notification  from  NMFS 


according  to  the  appeal  procedures 
described  below. 

Although  vessels  operating  in  the 
halibut  fisheries  in  the  waters  in  and  off 
of  Alaska  would  have  to  apply  for  and 
obtain  a  vessel  license  ft-om  the  IPHC. 
only  catcher  vessels  and  catcher/ 
processor  vessels  would  be  required  to 
be  eligible  ve.ssels. 

Vessels  Used  in  the  IFQ  Sablefish  and 
Halibut  Fixed  Gear  Fisheries 

A  vessel  operating  under  the 
provisions  of  the  halibut  and  sablefish 
fixed  gear  IFQ  program  would  be 
exempted  from  the  vessel  moratorium  as 
it  affects  directed  halibut  and  sablefish 
operations.  To  implement  this 
exemption,  an  owner  of  a  vessel  used  in 
the  IFQ  sablefish  and  halibut  fixed  gear 
fisheries  from  January  1.  1995,  through. 
December  31,  1997,  would  have  to 
submit  to  the  Regional  Director  a 
written  application  for  a  groundfish  and 
crab  vessel  permit.  A  vessel  permit 
would  be  issued  if  the  vessel  owner 
submits  a  completed  application  to 
NMFS  as  required  by  §§671.4,  672.4.  or 
§675.4.  The  type  of  permit  issued 
would  be  based  on  the  eligibility  of  the 
vessel  under  the  moratorium. 

An  eligible  vessel  used  in  the  IFQ 
sablefish  and  halibut  fixed  gear  fisheries 
would  be  issued  an  unrestricted 
groundfish  and  crab  vessel  permit.  A 
vessel  that  is  issued  an  unrestricted 
groundfish  and  crab  vessel  permit  may 
retain  amounts  of  other  moratorium 
species  subject  to  applicable  directed 
fishing  standards. 

An  ineligible  vessel  used  in  the  IFQ 
sablefish  and  hah  but  fixed  gear  fisheries 
would  be  issued  a  restricted  groundfish 
and  crab  vessel  permit.  A  vessel  that  is 
issued  a  restricted  groundfish  and  crab 
vessel  permit  would  not  be  able  to 
retain  an  aggregate  amount  of 
moratorium  species  other  than  sablefish 
and  halibut  in  round  weight  equivalents 
in  excess  of  20  percent  of  the  aggregate 
amount  of  sablefish  and  halibut  in 
round  weight  equivalents  on  board. 

Letter  of  Authorization 

If  a  vessel  owTier  submits  a  complete 
application  for  a  vessel  permit  or 
license,  and  NMFS  preliminarily 
determines  that  a  vessel  is  an  ineUgible 
vessel,  NMFS  would  send  a  Letter  of 
Authorization  to  a  vessel  oumer 
authorizing  a  vessel  to  harvest 
moratorium  species.  A  Letter  of 
Authorization  would  allow  a  vessel 
owner  who  applies  for  a  moratorium 
vessel  permit  or  license  to  continue 
operating  his  vessel  until  NMFS  makes 
a  decision  regarding  its  moratorium 
qualification. 
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NMFS  would  send  a  Letter  of 
Authorization  to  the  vessel  owner 
within  30  days  of  receipt  of  the 
application,  if  NMFS  has  not  issued  a 
written  initial  decision  to  the  vessel 
owner  regarding  his  vessel's 
qualification.  This  Letter  of 
Authorization  would  be  in  ef/ect  until 
superseded  or  rescinded  by  the  Regional 
Director. 

If  a  vessel  ov/ner  files  a  notice  of 
appeal  with  the  Regional  Director, 
NMFS  would  send  a  Letter  of 
Authorization  to  the  vessel  owner 
within  30  days  of  the  filing  of  the  appeal 
with  NMFS.  pending  issuance  of  a 
written  final  decision  to  the  vessel 
owner  (jn  the  appeal.  This  Letter  of 
Authorization  would  expire  20  days 
after  the  Regional  Director  issues  a 
written  final  decision  on  the  appeal. 

-Appeals  Procedure 

NMFS  proposes  the  following  appeals 
procedure  to  implement  the  Council's 
appeal  provisions.  A  vessel  owner  may 
appoal  the  initial  denial  of  a  groundfish 
and  crab  vessel  permit,  the  issuance  of 
a  restricted  halibut  vessel  Ucense,  or  the 
issuance  of  a  restricted  groundfish  and 
crab  vessel  permit  to  the  Regional 
Director  within  45  days  of  issuance  of 
written  notice  from  iNMFS  or  the  IPHC. 
The  Regional  Director  would  decide  the 
appeal  on  a  review  of  the  records 
submitted,  and  issue  a  written  decision 
on  the  appeal.  If  the  Regional  Director 
wore  to  determine  that  in  deciding  the 
appeal,  his  decision  would  benefit  from 
industry  input,  the  Regional  Director 
would  forward  the  appeal  to  the 
.\ppeals  Board.  NMFS  proposes  that  the 
Appeals  Board  would  be  a  committee  of 
the  Council  comprised  of  three 
appointed  Council  Advisor)'  Panel 
members.  The  Appeals  Board  vvould 
meet  pubhcly  to  discuss  the  eppnsl. 
After  receiving  the  Appeals  Board's 
recommendation  from  tiie  Council,  the 
Regional  Director  would  consider  the 
recommendation  and  issue  a  written 
decision  on  the  appeal.  The  Regional 
Director's  decision  would  constitute  the 
final  agency  action  upon  which  the 
applicant  vvould  be  able  to  fde  suit  in 
U.S.  District  Court. 

Notic3  of  a  proposed  rule  that  would 
.:;overn  appeals  of  determinations  made 
for  the  IFQ  program  was  published  on 
February  9. 1994  (59  FR  5979).  Public 
comment  is  particularly  requested  on 
using  the  same  appeals  pn^edure  for 
the  IFQ  and  moratorium  programs. 

Classification  ^^ 

The  Assistant  Administrator  for 
Fisheries,  NOAA.  determined  that  tliis 
proposed  rule,  if  adopted,  could  have  a 
significant  economic  impact  on  a 


substantial  number  of  small  entities. 
Based  on  the  EA/RIR/IRFA  for  the 
moratorium,  total  participation  in  the 
moratorium  fisheries  for  a  given  year  is 
influenced  by  the  annual  rate  of 
entrance  and  exit  of  vessels.  Althougti 
new^entrants  averaged  nearly  900 
vessels  annually  over  the  period  from 
1977  through  1991,  total  participation 
increased  only  180  vessels  per  year,  on 
average,  because  500  to  1,000  vessels 
exited  the  fisheries  annually. 

Vessel  participation  data  for  1992 
have  become  available  since  this 
analysis  v/as  perfonned.  The  source  of 
these  data  a.-e  the  Slate  of  Alaska  fish 
ticket,  NMFS  groundfish  vessel  permit, 
weekly  production  report,  and  catch 
estimate  databases. 

In  1991,  2.227  vessels  fished  in 
Alaska  Federal  groundfish  fisheries.  a;i<l 
in  1992.  2.341  vessels  fished,  for  an 
increase  in  1992  of  114  vessels. 
Approximately  hail  (46  vessels)  of  this 
increase  is  due  to  vessels  less  than  60 
ft  (18.3  m)  LOA.  Such  vessels  normally 
do  not  make  a  significant  contribution 
to  the  overall  landings  of  groundfish.  In 
addition,  vessels  less  than  26  ft  (7.9  m) 
LOA  in  the  GOA  and  those  less  than  32 
ft  (9.8  m)  LOA  in  the  BSAI  area  would 
be  exempt  from  the  moratorium.  After 
subtracting  such  small  vessels  and 
considering  only  those  newly  permitted 
vessels  that  made  recorded  groundfish 
landings  in  1992,  only  about  27  vessels 
apparently  entered  the  groundfish 
fisher>'  in  1992  for  the  first  time,  and 
would  not  be  eligible  to  fish  under  the 
moratorium.  With  respect  to  halibut, 
about  156  "new"  vessels  made  landings 
for  the  first  time  in  1992  (some  of  these 
had  groundfish  and  crab  landings 
records  also).  With  respect  to  BSAI  crab, 
eight  "new"  vessels  made  landings  for 
the  first  time  in  1992.  Therefore,  a  total 
of  about  191  vessels  appnrcntly  entered 
the  groundfish,  halibut,  and  crub 
fisheries  for  the  first  time  in  1992  and 
may  not  be  eligible  for  a  license  if  the 
moratorium  is  approved  and 
irnp'omentt'd  ^s  proposed. 

the  numbe;  of  "new"  vessels  that 
entered  these  fisheries  in  1993  and  1994 
is  unknown  because  individual  vessel 
catch  data  are  still  preliminary. 
Assuming  that  roughly  the  same  number 
of  "new"  vessels  entered  these  fisheries 
in  1993  and  1994  as  entered  in  1992 
probably  is  unrealistic.  The  Council's 
mo.'atorium  decision  occurred  midway 
through  J992.  Most  fishermen  decide 
whether  to  enter  a  fishery'  at  the 
beginning  of  the  year.  Public  knowledge 
of  the  Council's  action  after  June  1992 
probably  had  a  negative  effcf:t  on  a 
decision  to  enter  a  "new"  vessel  in  1993 
or  1994.  According  to  the  NMFS  vessel 
permit  database,  about  447  Federal 


groundfish  vessel  permits  were  issued 
between  February  9,  1992,  and  March 
21.  1994.  that  had  never  before  obtained 
a  groundfish  vessel  permit.  However, 
the  majority  of  these  "new"  vessel 
permits  likely  v/cre  issued  to  halibut 
iongline  vessels,  which  would  be 
exempt  from  the  moratorium  when  thn 
halibut  IFQ  program  is  fully 
implemented  in  1995.  In  addition,  sonm 
unknown  number  of  these  "new" 
groundfish  vessel  permits  were  never 
used  to  actually  hanest  and  land 
groundfish,  and  others  were  issued  to 
s/nall  vessels  that  would  be  exempt 
from  the  m.oratorium.  For  the  reasons 
described  above,  the  number  is  likely 
more  than  35,  but  less  than  100.  based 
on  the  available  data  and  knowledge  of 
the  fisheries.  A  copy  of  the  EA/RIR/ 
IRFA  may  be  obtained  (see  ADDRESSES). 

This  rule  involves  colloction-of- 
infurmation  requirements  subject  to  the 
Paperwork  Reduction  Act  (PR.A)  (44 
U.S.C.  3501  et  seq.)  that  have  been 
submitted  to  the  Office  of  Management 
and  Budget  for  approval.  Public 
reporting  burden  for  each  year  of  this 
collection  is  estimated  to  average  0.5 
hours  per  response  for  completing  each 
of  the  six  information  collection 
requests,  except  for  the  crab  permit 
application,  which  is  .33  burden  hours 
per  response.  The  six  information 
collection  requests  and  the  estimated 
number  of  annual  responses  are:  1.  Crab 
vessel  permit  applications.  400;  2. 
applications  for  transfer  of  moratorintii 
qualification.  715;  3.  applications  for 
vessel  reconstruction.  143;  4  transfer  of 
a  lost  or  destroyed  vessel's  moratorium 
qualification,  36;  5.  salvage  of  lost  or 
destroyed  vessels,  30;  and  6. 
applications  for  appeal.  358.  Those 
repnrting  burdens  includ-j  the  time  for 
reviewing  the  instructions,  g  ithoring 
and  maintaining  the  data  necdod.  and 
completing  and  reviewing  the  riih^ction 
of  information.  Send  cjmmenis 
regarding  these  burden  n.stinuih^s  ni  any 
other  aspect  of  the  data  requirements, 
including  suggestions  for  reducing  the 
burden,  to  NMFS  (see  ADDRESSES)  and 
to  the  Office  of  Information  and 
Regulatory  .Affairs.  Office  of 
Management  and  Budget,  Washington, 
DC  20503  (A'n'N:  NOAA  Desk  Officer). 

This  p;opos(;d  rule  is  exempt  fnmi 
prepublicalion  review  for  purpos;  s  of 
E.O.  12866. 

List  of  Subjects  in  50  CFR  Parts  671. 
672,  675.  and  676 

Fisheries.  Recordkeeping  and 
i~eporting  requirements. 
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Dated:  May  27. 1994. 
Charles  Kamella. 

Acting  Program  Monag 
Xational  Marine  Fisheries 


oil 


For  the  reasons  set 
preamble,  50  CFR  parts 
and  676  are  proposed  tc 
road  as  follows: 


em^t  Officer, 
tervire. 


in  the 
$71,672,675. 
be  amended  to 


PART  671— KING  AND  TANNER  CRAB 
FISHERIES  OF  THE  BEpING  SEA  AND 
ALEUTIAN  ISLANDS 


1.  The  authority  citatibn 
part  671  continues  to  re; 

Authority:  16  U  S  C.  180 

2.  Section  671.2  is  am 
adding  the  definitions  f(ir 
and  "Tanner  crab"  as  fo 


§571.2    Definitions. 


King  crab  means  red  k 
Piiralith.odes  canitschati 
crab,  P.  platypus:  or  bro\ 
king  crab.  Uthodes  aequ 


Tanner  crab  means 
hairdi:  or  snow  crab,  C.  . 

3.  Subpart  A  is  amend 
§671.3  to  read  as  follow; 


Ch  onoecptes 


c  p. 


gf' 


r  n 


J  A 


lOl 


§671.3    Relation  to  other 

(a)  Foreign  fishing.  Rei^ 
governing  foreign  fishinj 
in  the  Gulf  of  Alaska  are 
CFR  61 1.92.  Regulations 
foreign  fishing  for  groun( 
Coring  Sea  and  Aleutian 
Management  Area  are  set 
CFR  611.93. 

(b)  King  and  Tanner  en 
governing  the  conservati 
management  of  king  and 
are  also  found  in  Alaska 
Code  regulations  at  Title 
and  35. 

(cj  Halibut  fishing.  Reg 
governing  the  conser\'atic 
rranagcment  of  Pacific  ha 
f-rth  at  50  CFR  parts  301  . 

(d)  Domestic  fish  ing  for 
Regulations  governing  the 
and  management  of  groun 
EEZ  of  the  Gulf  of  Alaska 
Boring  Sea  and  Aleutian  I 
Management  Area  are  set 
Cf^R  parts  620.  672.  675.  ^ 

(e)  Limited  access.  Rcgu 
governing  access  to  comm 
resources  are  set  forth  at 
676. 

(f)  Marine  mammals 
governing  exemption  pern 
recordkeeping  and  report 
incidental  take  of  marine 
set  forth  at  50  CFR  216.24 

4.  Subpart  A  is  amen__ 
§  671.4  to  read  as  follows 


l|ws. 
ilations 
or  groundfish 
et  forth  at  50 
jovernir.g 
fish  in  the 
lands 
forth  at  50 


«8 


dec  bv 


for  50  CFR 
d  as  follows: 


et  seq. 

nded  by 

King  crab  ■ 
lows: 


ngcrab. 
a:  blue  king 
•  n  (or  golden) 
spina. 


ilio. 
A  by  adding 


b.  Regulations 

1  and 

anner  crab 
ministrative 
Chapters  34 


alions 

and 
ibut  are  set 
nd  676. 
groundfish. 
conservation 
Ifish  in  the 
ind  in  the 
lands 

rth  at  50 
a|id  670. 
ations 

rial  fishery 

CFR  part  ' 


OT 


51 1 


Re  ;ulati 


cms 
its  and  the 

of  the 
ammals  are 
nd  part  229. 
adding 


§671.4    Permits. 

This  section  is  effective  (DATE  30 
DAYS  FROM  DATE  QF  PUBLICATION 
OF  FINAL  RULE  IN  THE  Federal 
Register),  through  December  31.  1997. 
unless  otherwise  specified. 

(a)  General— {!)  Effective  from 
January  1.  1995.  through  December  31. 
1997.  No  vessel  of  the  United  States 
may  fish  for  king  or  Tanner  crab  in  the 
Bering  Sea  and  Aleutian  Islands  Area 
without  first  obtaining  a  permit  issued 
under  this  part.  Such  permits  shall  be 
issued  without  charge. 

(2)  Issuance  of  Permits  for  1995.  1996, 
and  1997.  Permits  issued  under  this 
section  shall  be  issued  in  accordance 
with  the  moratorium  provisions  at  50 
CFR  676.3. 

(b)  Application.  A  vessel  owner  may 
obtain  a  vessel  permit  required  under 
paragrsph  (a)  of  this  section  by 
Submitting  a  written  application  to  the 
Regional  Director  containing  the 
following  information: 

(1)  The  vessel  owner's  name,  mailing 
address,  and  telephone  number; 

(2)  The  name  of  the  vessel; 

(3)  The  vessel's  U.S.  Coast  Guard 
documentation  number  or  State 
registration  number; 

(4)  The  home  port  of  the  vessel; 

(5)  The  type  of  fishing  gear  to  be  used; 

(6)  The  length  and  net  tonnage  of  the 
vessel; 

(7)  The  hull  color  of  the  vessel; 

(8)  The  names  of  all  operators  and/or 
1(  ssees  of  the  vessel; 

(9)  \Vhclh«,!/'the  vessel  is  to  be  used 
in  crab  harvesting,  in  which  case  the 
type  of  fishing  gear  to  be  used  must  be 
specified;  or  for  processing  or  support 
operations,  including  the  receipt  of  cmb 
from  U.S.  vessels  at  sea;  and 

(10)  The  signature  of  the  applicant, 
(c)  Issuance.  (1)  E.xccpt  as  provided  in 

subpart  D  of  15  CFR  part  904,  and 
subpart  A  of  50  CFR  part  G7G.  upon 
receipt  of  a  properly  completed 
application,  the  Regional  Director  will 
issue  a  permit  to  the  vessel.  An 
application  that  includes  the  above 
information  will  be  deemed  complete. 
(2)  Upon  receipt  of  an  incomplete  or 
improperly  completed  application,  the 
Regional  Di.-cctor  shall  notify  the. 
a;iplicant  of  the  deficiency  in  the 
application.  If  the  applicant  fails  to 
correct  the  deficiency  within  10  days 
following  the  date  of  notification,  the 
application  shall  be  considered 
abandoned. 

(d)  Notification  of  change.  A  vessel 
owner  that  has  applied  for  and  received 
a  permit  under  this  section  must  give 
written  notification  of  any  change  in  the 
information  provided  under  paragraph 
(b)  of  this  section  to  the  Regional 


Director  within  30  days  of  the  date  of 
that  change. 

(e)  Duration.  A  permit  will  continue 
in  full  force  and  effect  through 
December  31  of  the  year  for  which  it 
was  issued,  or  until  it  is  revoked, 
suspended,  or  modified  under  part  621 
(Civil  Procedures)  or  subpart  A  of  part 
676. 

(f)  Alteration.  No  person  shall  alter, 
"erase,  or  mutilate  any  permit.  Any 

permit  that  has  been  intentionallv 
altered,  erased,  or  mutilated  shall  be 
invalid. 

(g)  Transfer.  Permits  issued  under  this 
part  are  not  transferable  or  assignable.  A 
permit  shall  be  valid  only  for  the  vessel 
for  which  it  is  issued. 

(h)  Inspection.  Any  permit  issued 
under  this  part  must  be  carried  aboard 
the  vessel  whenever  the  vessel  is  fishing 
for  crab.  The  permit  shall  be  presented 
for  inspection  upon  request  of  any 
authorized  officer. 

(i)  Saiwtions.  Procedures  govc^rning 
permit  sanctions  and  denials  are  found 
at  subpart  D  of  15  CFR  part  904. 

FART  672— GROUNDFISH  OF  THE 
GULFOF  ALASKA 

5.  The  authority  citation  for  50  CFR 
part  672  continues  to  read  as  follows: 

Authority:  Ifi  U.S.C.  1801  et  seq. 

6.  Section  072.3(f)  is  added  to  rea<l  as 
fi'llows: 

§  672.3    Relation  to  other  laws. 


(0  Crab  fishing.  This  paragraph  (f)  is 
e.ffectivo  from  [date  30  days  from  date  of 
publication  of  final  rule  in  the  Federal 
Register),  through  December  31.  1997 
Regulations  governing  the  con.servation 
and  management  of  king  a;id  Tanner 
crab  in  the  Bering  Sea  and  Aleutian 
Islands  Area  are  set  forth  at  50  CFR 
parts  071  and  676. 

7.  Section  672.4(a)  is  revised  to  read 
as  follows: 

§  672.4    Permits. 

(a)  General.  (1)  No  ves.sel  of  the 
United  States  may  fish  forgroundfihh  in 
the  Gulf  of  .Alaska  without  first 
obtaining  a  permit  issued  under  this 
part.  Such  permits  shall  be  issued 
without  charge. 

(2)  Issuance  of  Permits  for  1995,  1996. 
and  1997.  This  paragraph  (a)(2)  is 
effective  fromldate  30  days  after  date  of 
publication  of  final  mle  in  the  Federal 
Register),  through  December  31.  1997. 
Permits  issued  under  this  section  for  the 
1995. 1996,  and  1997  fishing  years  shall 
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be  issued  in  accordance  with  the 
!nf)ratorium  provisions  at  50  CFR  676.3. 

•         •        «        *        • 

PART  675-GROUNDFISH  OF  THE 
BERING  SEA  AND  ALEUTIAN  ISLANDS 
MANAGEMENT  AREA 

8.  The  authority  citation  for  50  CFR 
part  675  continues  to  read  as  follows: 

.\uthority:  16  U.S.C.  1801  t't  seq 

9.  Section  675.3(0  is  added  to  read  as 
follows: 

§  675.3    Relation  to  other  laws. 

(0  Crab  fishing.  This  paragraph  (f)  is 
•■fffictive  from  [date  30  days  from  date  of 
publication  of  final  nile  in  the  Federal 
Registerl.  through  December  31.  1997. 
Regulations  governing  the  conservation 
and  nianagemcnt  of  king  and  Tanner 
(;r;ib  in  the  Bering  Sea  and  Aleutian 
Islands  Area  are  set  forth  at  50  CFR 
piirts  671  and  676. 

10.  Section  675.4(a)  is  revised  to  read 
.IS  follows: 

§  675.4    Permits. 

(a)  Grnnral.  (1)  .No  vessel  of  the 
United  States  may  fi.sh  forgrouudfish  in 
the  Bering  Sea  and  Aleutian  Islands 
inariagoment  area  without  first  obtainint^ 
.1  permit  issued  under  this  part.  Such 
per:>iits  shall  be  issued  without  charges 

[2]  Issuance  of  Permits  During  19'J5. 
!9<>U.  and  1997.  This  paragraph  (a)(2)  is 
'•Ifective  from  [date  30  days  after  date  of 
(>ublication  of  final  rule  in  the  Federal 
Reqisterl.  through  December  31,  1907. 
i'erniiLs  issued  under  this  section  for  the 
1  ■!•»",.  1990.  and  1997  fishing  years  shall 
\a-  issued  in  accordance  with  the 
[r.or.tt'iriuui  provisions  at  50  CFR  07(>.:<. 


PART  676— LIMITED  ACCESS 
MANAGEMENT  OF  FEDERAL 
FISHERIES  IN  AND  OFF  OF  ALASKA 

1 1.  Tlie  autiiority  (.il-ition  U'.r  part  (>r(i 
I  iiiitiiuics  to  read  as  follou's: 

.Aulhorily:  lOI'.S.C.  Ifilil  i-l  Mq 

\2.  Subpart  A  is  amended  by  addini; 
•>s?()7(i.  1  th^lu^h  07(i.7  u>  read  as 
!i)!l(nvs: 

Subpart  A — Moratorium  on  Entry 

.^|  ■  . 

i>rfi.l  J'urjjost.'  n.id  m ojic 

'■rti.j  Utrfinitions.  ^ 

»>7(i  :i  Issuance  of  ves.-.vi  {(.•■-iints. 

ti"n.4  Cxeinptions. 

t".70.1  IVr-Tiit  issuuiue  (iffneiliire 

liTl)  f)  Appeals. 

i-7fi.7  Prohibitions. 

§676.1    Purpose  and  scope. 

This  section  is  offer  tive  from  (date  30 
liavs  after  date  of  publication  of  the  final 


nde  in  the  Federal  Register],  throtigh 
December  31.  1997. 

(a)  Subpart  A  of  this  part  implements 
the  moratorium  program  developed  by 
the  North  Pacific  Fishery  Management 
Council  and  approved  by  the  Secretary 
of  Commerce. 

(b)  Regulations  in  subpart  A  govern: 

(1)  The  issuance  of  Federal  vessel 
permits  for  regulating  participation  in 
the  commercial  fisheries  for  groundfish 
in  that  portion  of  the  Gulf  of  Alaska  and 
Bering  Sea  and  Aleutian  Islands 
management  area  over  which  the  United 
vStates  exercises  exclusive  fisherv 
management  authority; 

(2)  The  issuance  of  Federal  vessc;! 
permits  for  regulating  participation  in 
the  commercial  fisheries  for  king  or 
Tanner  crab  in  that  portion  of  the  Bering 
Sea  and  Aleutian  Islands  area  over 
which  the  United  States  exercises 
e.xclusive  fishery  management  authority; 
and 

(3)  The  issuance  of  hiternational 
Pacific  Halibut  Commission  vessel 
licen.ses  for  regulating  participatiim  in 
the  commercial  Hsheries  for  Paci fit- 
halibut  in  Convention  waters  as 
xlescribed  in  50  CFR  part  301  that  arc;  in 
and  off  the  State  of  Alaska. 

§676.2    Definitions. 

Thi.s  .section  is  effeclivt?  from  jdatt;  30 
days  after  date  of  publication  of  the  final 
rule  in  the  Federal  Register!,  through 
December  31.  1997.  In  addition  to  the 
(h^finitions  in  the  Magnuson  Act  iuid  in 
50  C;FR  parts  301.  620.  671.  672,  and 
(i7.1.  the  terms  in  subpart  A  of  50  CFR 
part  (i7()  have  t!;e  following  meanings: 

.4/;/(ffl/s  Board  means  a  Nortli  Pii(:ili( 
Fishery  Management  Council 
adjudication  board  comprised  of  tlir.'c 
.Ndilh  Pacific  Fislmry  Management 
(;cnmi:il  Advisory  I'anel  members 
appoir.ted  by  the  North  P.ic:in(:  I'isherv 
Management  Council. 

E!'.'/iiiU;  Vi'S'^cl  means  a  vessel  that  li.i-. 
inoratiirium  qualification  and  has  an 
L().'\  tii.it  is  less  than  ore(iu;il  to  the 
nsaxinuim  l.C).\. 

Hiirwst  or  liarvestin^  means  any 
activity,  oti-.er  than  sf:ientific  resenrtli 
t:(iiidu(.t.;d  by  a  sci(Mitific  research 
vessel,  that  involves  the  catching  or 
t. iking  offish,  tlie  altempted  catching  or 
taki.'ig  of  fish,  or  any  otluir  activity  that 
can  reasonably  bo  expectfsd  to  nisult  in 
t!ie  catching  or  taking  of  fish. 

Lfiiul  landing  means  any  amount  of  a 
p.Kjnitorium  species  that  was  harvester! 
and  landed  in  compliance  with  Slate 
and  F'ederal  regulations  in  existence  at 
the  time  of  the  landing. 

Letter  of  authorization  means  .i  lt;tter 
from  NMF'S  to  a  vessel  owner 
authorizing  a  vessel  to  make  a  legal 
landing  of  any  moratorium  sp<?cies 


during  the  moratorium  pending  an 
initial  written  decision  by  NMFS  on  a 
vessel  permit  or  license  application  or 
pending  a  final  written  decision  by  the 
Regional  Director  on  an  appeal. 

LOA  means  length  overall  as  defined 
at  §§672.2  and  675.2. 

Lost  or  destroyed  vessel  means  a 
vessel  that  has  been  sunk  at  sea  or  been 
destroyed  by  fire  or  other  type  of 
physical  damage  and  is  listed  on  tin- 
U.S.  Coast  Guard  Report  of  .Marine 
Casualty,  form  2692. 

Maximum  LOA  means  a  length  ov  erall 
assigned  by  NMFS  for  each  original 
qualifying  vessel  that  represents  the 
greatest  LOA  to  which  a  vessel  may 
increase  and  continue  to  participate  in 
the  moratorium  fisheries  during  the 
moratorium.  For  a  vessel  with  an 
original  qualifying  length  less  than  or 
equal  to  104  feet  (31.7  meters),  the 
maximum  LOA  is  1.2  times  theorigiri.il 
qualifying  length.  For  a  vess(;l  with  an 
original  qualifying  length  greater  than 
104  feet  (31.7  meters)  and  equal  to  or 
less  than  125  feel  (38.1  meters),  the 
maximum  LOA  is  125  feet  (38.1  ini'ters) 
F-'ora  vessel  with  an  origie.al  qualifyint; 
length  greater  than  125  feet  (38.1 
meters),  the  maximum  LO,\  is  the 
original  qualifying  l(Migth. 

Sforctorium  qualificatiun  uhmun  tht- 
privilege  of  a  vessel  to  fish  for 
moratorium  species  duritig  tl-.t- 
(uoratorium  if  the  vessel  made  .i 
qualifying  landing.  Moratorium 
(luaiification  may  be  transferred  tn 
another  \esscl  or  pcrscm. 

Moratorium  spi'cies  mtrans  P.ualic 
liiiiibut  lunrvestinl  from  Convcr.tion 
waters  as  rhrscribcd  in  50  CFR  part  .101 
that  are  in  and  off  the  State  of  .Maska; 
gromulfish  species  harvest!!d  from  the 
(J'.ilf  of  .Maska  managt^mi'Ut  area  as 
specifii.-d  in  accordanct?  with  50  {TK 
()72.20((:j(l):  groundfish  sjjecies 
harvested  f.-oin  the  Bering  Sea  ami 
.Mi'Utian  Islands  niar.agement  .i;ea  .i> 
specified  iii  acconlancc-  with  5(1  CFK 
ii75.20(.(){7):  .'ind  king  or  Tanntir  cr  ib 
h:irves:i;il  from  the  B(;rin;^  Si-a  ami 
.Meutian  Islands  .irea. 

Orlg-.nrA  qualifying  tfugtli  n..'.n-;  l!i.- 
registered  length  of  an  original 
(jualirving  vessel  that  ap()ears  on  l!ie 
most  n-ciuifly  siibniittitd  a[)j)ii(..ilinu  fn 
U'.S.  Coast  Guard  Certincali;  oi 
niicunu;ntation  prior  to  June  24.  l')')2. 
or  Slate  nf  .'\laska  tlor:uin(MiIatif)n  if  the 
vessel  is  not  .-(upiired  to  and  doe-,  not 
have  a  U'.S.  Coast  Cu;ir<i  Certiiit.ite  of 
Documentation. 

Original  qualifying  vessel  means  .i 
U.S.  vessel  that  made  a  qualifying 
l.inding. 

Person  means  any  inditidu.il  wlui  is 
a  citizen  of  the  United  .St.ites  or  any 
corporation,  partnership.  assor:iaIion.  ur 
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succ(  ssor 


;  mea  is 


other  entity  (or  their 
interest),  whether  or  not 
existing  under  the  laws  of 
is  a  United  States  citizen 

Qualifying  landing 
landing  of  any  amount  of 
species  during  the  Qualify 

Qualifying  period  mean: 
time  from  January  1,  1980 
February  9, 1992. 

Vessel  reconstruction 
adjustment  in  the  LOA  of 
Vessel  reconstruction  begi 
with  the  start  and  complet 
physical  modification  of  ti 


m 
0  rganized  or 
any  state,  that 


the  legal 
moratorium 

ng  period, 
the  period  of 

through 

m^ans  an 
vessel. 
IS  and  ends 
on  of  the 
e  vessel. 


for  the 
moratorium 
moratiirium  applies 
catcher/ 
for  the 


har\|est  king  or 
and 
50CFR 


S  ea 


§  678.3    Issuance  of  vessel  dermits. 

This  section  is  effective  rom  [date  30 
days  from  date  of  publicatian  of  final 
rule  in  the  Federal  Registe  'I.  through 
December  31.  1997. 

(a)  Applicability.  Except 
exemptions  to  the  vessel 
listed  in  §676.4,  the 
to  all  catcher  vessels  and  _ 
processor  vessels  that  appi  ' 
following  permits  or  licensps 

(1)  To  commercially 
Tanner  crab  in  the  Bering 
Aleutian  Islands  area  unde 
671.4; 

(2)  To  harvest  groundfishjof  the  Gulf 
of  Alaska  management  area  under  50 
CFR  672.4; 

(3)  To  harvest  groundfis.. 
Bering  Sea  and  Aleutian  Isl 
management  area  under  50 
and 

(4)  To  commercially  harvest  Pacific 
halibut  from  Convention  w;  ters  that  are 
in  and  off  the  State  of  Alasl^i  under  50 
CFR  part  301. 

(b)  Eligibility  criteria.  In 
vessel  to  receive  a  vessel  pe 
license  during  the  moratori 
vessel  must  have  made  a  ^. 
landing,  and  the  maximum 
vessel  must  be  greater  than 
the  LOA  of  the  vessel. 

( 1 )  Transfer  of  moratoriu 
qualification.  Moratorium  c 
may  be  transferred  from  a  v 
another  vessel  or  to  a  persor  , 
person  to  another  person  or 
The  maximum  LOA  for  the 
be  transferred  with  the 
qjalification.  The  transfer  o 
moratorium  qualification  wi 
authorized  under  the  follow 
conditions: 

(!)  The  owner  of  the  m.orai 
qualification  must  submit  a 
application  to  NMFS  for  the 
moratorium  qualification  thj 
include  a  copy  of  a  written  . 
contains  the  following  inforn 

(A)  Names  and  addresses 
persons  taking  part  in  the  trajisfer; 

(B)  Vessel  names,  U.S.  Coa 
identification  numbers  of  an' 


qu  il 


h|of  the 
nds 
:FR  675.4; 


CTder  for  a 
mil  or 

I  m,  the 
ifying 
.OA  for  the 
r  equal  to 


q! 


t  sse 


alification 

sel  to 

or  from  a 

o  a  vessel. 

1  essel  must 

mora  orium 


I  be 


n 


prium 

ritten 

ransfer  of 

must 
c|)ntract  that 

ation: 
(Jfall 


pt  Guard 
vessels 


taking  part  in  the  transfer,  and  the  LOA 
of  all  vessels  taking  part  in  the  transfer; 

(C)  A  statement  describing  the  transfer 
of  the  moratorium  qualification;  and 

(D)  Signatures  and  dates  when  signed 
by  all  persons  taking  part  in  the  transfer. 

(ii)  The  vessel  transferring 
moratorium  qualification  must 
surrender  to  NMFS  all  valid  permits  or 
licenses  to  harvest  moratorium  species 
and  the  vessel  must  not  harvest  any 
moratorium  species  for  the  remainder  of 
the  moratorium  unless  the  vessel 
subsequently  receives  moratorium 
qualification  from  another  vessel; 

(iii)  NMFS  must  give  written  approval 
to  a  vessel  ovmer  of  any  transfer  of  the 
moratorium  qualification  prior  to 
receipt  by  the  vessel  of  moratorium 
qualification  and  any  harvesting  of 
moratorium  species. 

(iv)  NMFS  must  give  written  approval 
to  a  person  that  has  received  the  transfer 
of  moratorium  qualification  before  the 
transfer  will  be  authorized. 

(2)  Adjustment  to  maximum  LOA 
through  reconstruction.  The  maximu.-n 
LOA  for  a  vessel  may  be  adjusted 
through  vessel  reconstruction  under  the 
following  conditions: 

(i)  If  vessel  reconstruction  was 
completed  before  June  24,  1992.  the 
LOA  of  the  reconstructed  vessel  will  be 
the  new  original  qualifying  length  for 
the  vessel,  from  which  a  new  maximum 
LO.'V  will  be  calculated  for  the 
reconstructed  vessel. 

(ii)  If  vessel  reconstruction  began 
before  June  24,  1992,  but  was  not 
completed  by  that  date,  the  LOA 
resulting  from  the  reconstruction  is  the 
new  maxi.mum  LOA  and  no  furiher 
adjustment  in  m.aximum  LOA  is 
permitted  for  the  duration  of  the 
nujratorium. 

(iii)  If  vessel  reconstruction  was 
started  on  or  after  June  24,  1992,  the 
maximum  LOA  may  not  be  adjusted, 
(iv)  Maximum  LOA  for  vessels  over 
125  feet  (38.1  meters)  LOA  cannot  be 
increased  through  reconstruction. 

(v)  NMFS  must  give  writtan  approval 
to  the  vessel  owner  of  an  adjustment  in 
tiie  m.aximum  LOA  due  to  vessel 
reconstruction.  A  vessel  owner  must 
receive  v.'ritten  approval  and  a  permit  or 
license  with  the  new  maximum  LOA 
prior  to  harvesting  any  moratorium 
species.  In  order  to  ad'just  the  maximum 
LOA  for  a  vessel,  the  vessel  owner  must 
submit  to  NMFS  an  application  for 
adjustment  of  the  maximum  LOA  that 
includes  the  following  inforjnation: 

(A)  Name  and  address  of  vessel 
owner(s); 

(B)  Vessel  name  and  U.S.  Coast  Guard 
vessel  identification  number; 

(C)  Written  contracts  or  written 
agreements  with  the  boatyard  or 


shipyard  concerning  the  vessel 
reconstruction; 

(D)  An  affidavit  signed  by  the  vessel 
owner(s)  and  the  owTier/manager  of  the 
company  performing  the  vessel 
reconstruction  that  states  the  beginning 
and  ending  dates  of  reconstruction;  and 

(E)  An  affidavit  signed  by  the  vessel 
owTier  that  lists  the  new  LOA  of  the 
vessel. 

(3)  Lost  or  destroyed  vessel.  A  lost  or 
destroyed  vessel  may  transfer  its 
moratorium  qualification  or  be  salvaged 
under  the  following  conditions: 

(i)  Transfer  of  th^  Moratorium 
Qualification  of  a  Lost  or  Destroyed 
Vessel.  (A)  An  eligible  vessel  that  is  lost 
or  destroyed  between  January  1, 1995, 
through  December  31,  1997,  may 
transfer  its  moratorium  qualification  to 
another  vessel  or  person  as  specified  in 
paragraph  (b)(1)  of  this  section. 

(B)  An  eligible  vessel  that  was  lost  or 
destroyed  on  or  after  January  1,  1989, 
through  December  31,  1994,  may 
transfer  its  moratorium  qualification  to 
another  vessel  or  person  as  specified  in 
paragraph  (b)(1)  of  this  section,  but  the    ■ 
vessel  receiving  the  transferred' 
moratorium  qualification  must  make  a 
legal  landing  of  a  moratorium  species  by 
December  31,  199G,  to  remain  an 
eligible  vessel. 

(C)  An  eligible  vessel  that  was  lost  or 
destroyed  before  January  1, 1989.  cannot 
transfer  its  moratorium  qualification  to 
another  vessel  or  person. 

(ii)  Salvage  of  a  lost  or  destroyed 
vessel.  (A)  An  eligible  vessel  that  was 
lost  or  destroyed  on  or  after  January  1. 
1989,  may  be  salvaged  and  remain  an 
eligible  vessel. 

(B)  An  eligible  vessel  that  was  lost  or 
destroyed  before  January  1,  1989.  may 
be  salvaged  and  remain  an  eligible 
vessel  only  if  salvage  operations  began 
on  or  before  June  24,  1992,  and  the° 
vessel  makes  a  legal  landi;ig  of  a 
moratorium  species  by  December  31. 
1996. 

(iii)  Application.  A  vessel  ou'n(>r  must 
submit  an  application  to  NMFS  for 
transfer  of  moratorium  qualification 
from  a  lost  or  destroyed  vessel  and  for 
the  salvage  of  a  lost  or  destroyed  vessel. 
NMFS  must  give  written  approval 
before  any  such  transfer  of  moratorium 
qualification  or  salvage  prior  to 
harvesting  moratorium  species. 

(A)  The  application  for  the  transfc-r  of 
moratorium  qualification  from  a  vessel 
that  v.as  lost  or  destroyed  from  January- 
1,  1995,  through  December  31,  1997, 
must  include  a  copy  of  the  U.S.  Coast 
Guard  form  2692,  Report  of  Marine 
Casualty,  and  a  completed  application 
for  the  transfer  of  moratorium 
qualification  as  specified  in  paragraph 
(b)(1)  of  this  section. 


Federal  Register  /  Voi.  50.  No.  106  /  Friday.  June  3,  1994  /  Propostd  Rules 


2883  7 


(BJ  The  application  for  the  transfer  of 
inoratorium  qualification  from  a  vessel 
that  was  lost  or  destroyed  during  the 
period  January  1.  1989,  through 
December  31,  1994.  must  include  a  copy 
of  the  U.S.  Coast  Guard  form  2G92, 
Report  of  Marine  Casualty,  and  a 
completed  application  for  the  transfer  of 
moratorium  qualification  as  specified  in 
paragraph  (b)(1)  of  this  section.  The 
vessel  owner  must  show  an  Ala.ska  State 
fish  ticket  to  NMFS  proving  that  a 
liinding  of  a  moratorium  species  was 
made  by  December  31,  1996.  for  the 
vessel  to  remain  eligible. 

(C)  The  application  for  the  salvage  of 
a  vessel  lost  or  destroyed  on  or  after 
January  1.  1989,  must  include  a  copy  of 
the  U.S.  Coast  Guard  f(;rm  2692,  Report 
of  Marine  Casualty. 

(D)  The  application  for  the  salvage  of 
.1  u;s.sel  lost  or  destroyed  before  January 
1 ,  1989,  must  include  a  copy  of  the  U.S. 
Coast  Guard  form  2692,  Report  of 
Marine  Casualty.  The  vessel  owner  must 
show  an  Ala.ska  State  fish  tic:k(;f  to 
.NMFS  proving  that  a  landing  of  a 
(noratorium  species  was  mad(;  by 
December  31,  1996,  for  the  vessel  to 
ri-main  eligible. 

§  676.4    Exemptions. 

Kffcctive  from  January  1.  199.'). 
through  December  31,  1997;  the 
toilowing  vessels  are  not  sisbject  lo  the 
moratorium  and  may  continue  to  fi.sh 
during  the  moratorium  in  accordance 
with  parts  301.  671.  672,  and  675. 

(i)  A  vessel  other  than  a  catcher 
vessel  or  catcher-processing  vessel.     . 

(b)  A  catcher  vessel  or  catcher/ 
processor  vessel  that  harvests  a 
moratorium  species  in  th'.<  Gulf  of 
Alaska  and  does  not  e\c*'f:(I  2{'>  feet  (7.9 
itietrirs)  L.OA. 

(c)  A  catcher  vessel  or  c;:li;her 
j)i.)(,>;s.sor  vessel  that  harvests  a 
moratorium  species  in  tlie  Bering  Se.i 
and  Aleutian  Islands  management  area 
.ind  does  not  exceed  32  feet  (9.8  meters) 
f.OA. 

.  (d)  A  catcher  vessel  or  catchiT/ 
processor  vessel  that  meets  all  the 
following  criteria: 

(1)  The  vessel  is  a  new  ve.s.sel  that  is 
constructed  for  and  used  by  a 
Conuuunity  Development  I'lan. 
approved  by  the  Secretary  as  part  (jf  the 
Comnumity  Development  Quota 
programs  under  §§67.5.27  and  676.24: 

(2)  The  vessel  is  desigiuxl  and 
equij)pcd  to  meet  specific  needs  that  are 
described  in  the  Community 
Development  Plan;  and 

(3)  The  vessel  does  not  exceerl  12.'> 
feet  (38.1  meters)  LOA. 

(e)  An  ineligible  catcher  vessel  or 
catcher/processor  vessel  that  is  engaged 
in  the  IFQ  sablefish  and  halibut  fixed 


gear  fisheries  in  accordance  with 
regulations  at  subpart  B  of  50  CFR  part 
676  that  retains  an  aggregate  amoimt  of 
moratorium  species  other  than  sablefish 
and  halibut  in  round  weight  equivalents 
less  than  20  percent  of  the  aggregate 
amount  of  sablefish  and  halibut  in 
round  v.eight  equivalents  on  bo^rd. 

§  676.5    Permit  Issuance  procedure. 

This  section  is  effective  from  !Date  :)() 
days  from  date  of  publication  of  final 
rule  in  the  Federal  Register],  through 
December  31.  1997. 

(a)  Ground  fish  permits.  (1)  A  vessel 
owner  that  intends  to  harvest  Gulf  of 
.Maska  or  Bering  Sea  and  Aleutian 
Islands  management  area  groundfish 
from  lanuary  1.  1995.  through  DecemU.T 
31.  1997,  must  apply  for  and  be  issued 
a  moratorium  vessel  permit  hum  NMFS. 
An  application  for  a  vessel  permit  can 
be  obtained  from  NOAA/NMFS.  Aliiska 
Enforcement  Division,  P.O.  H<jn  21767. 
luneau,  Alaska  99802-1767.  A  vessel 
permit  will  be  issued  if: 

(i)  The  vessel  owner  submits  ,i 
comnlete  vessel  permit  application  to 
.N'MFS  as  retiuired  by  «;§  672  4  and 
675.4; 

(ii)  The  vessel  has  made  a  <iualifviug 
landing  or  submits  a  com[)lef!! 
moratorium  qualification  transfer 
application  with  the  vessel  permit 
cipi)licati<j!r,  and 

(iii)  The  LO.\  of  the  vesst  I.  uliicli  is 
specified  on  the  permit  applioation, 
do(\s  not  e.xcced  the  maximum  LC),\  for 
that  v(!S.s(:l.  If  the  vessel  re.;iinslriic:!ii)u 
provisirms  at  §  676. 3(b)(2)  ;ii)ply.  a 
vessel  owner  also  should  sui)iiii!  a 
complete  vessel  reconstruiiion 
application  with  the  \ esse!  [;"'rmil 
appli(:;ition.  All  permits  i:,sucd  by 
NMFS  will  list  the  maximiun  I.OA 
applictible  for  that  ves.st;!  a?'.'  .    .  ,ii;\ 
vessel  to  wliich  the  mor;iUj!iiiin  ' 
qualific-.'tiuii  is  transferritd. 

(2)  If  NMFS  determines  Ihal  llur  vessel 
is  not  an  eligible  vessel,  tlie  vess(  I 
ownf^r  will  be  notified  in  u  riting  by 
NMFS  that  a  vessel  permit  uill  not  be 
issiKul  and  the  reasons  thi;r..r(ir.  If 
NMFS  denies  an  application  for  a  vessel 
permit,  the  applicant  may  apper.I  llu; 
initial  decision  within  4.''>  d.ivs  (if 
issuance  of  the  denial  in  accordance 
with  the  appeal  procedures  sei  forth  ii; 
«>  676.6. 

(b)  Crab  permits.  (1)  A  vessel  ouner 
tiiat  intends  to  harvest  king  and  Tanm^r 
crab  fisheries  in  Federal  wat(!rs  of  iht; 
Bering  Sea  and  Aleutian  Islands  ;\i«!a 
from  January  1,  1995,  through  December 
31.  1997,  must  apply  for  and  be  issued 
a  crab  moratorium  vessel  permit  from 
NMFS.  An  application  for  a  vessel 
permit  can  be  obtained  from  NOA.^/ 
NMF.S.  Alaska  Enforcement  Divi.sion, 


P.O.  Box  21767.  Juneau,  Alaska  99802- 
1767.  A  vessel  permit  will  be  issued  if; 

(i)  The  vessel  owner  submits  a 
complete  vessel  permit  application  to 
NMFS  as  required  by  §671.4; 

(ii)  The  vessel  has  made  a  qualifying 
lantling  or  submits  a  complete 
moratorium  qualification  transfer 
application  with  the  vessel  permit 
application;  and 

(iii)  The  LOA  of  the  vessel  that  is 
speci.*^  ;d  on  the  permit  applic.ition  dnes 
not  exceed  the  maximum  LOA  for  that 
vessel.  If  the  vessel  reconstruction 
provisions  at  §  676.3(b)(2)  apply,  a 
vessel  owner  also  should  submit  a 
complete  vessel  reconstruction 
application  with  the  vessel  permit  . 
application.  A  permit  issued  by  NMFS 
/Will  list  the  maximum  LOA  for  that 
V  .ssel  and  for  any  vessel  to  which  the 
moratorium  qualification  is  lransfern;d. 
(2)  If  .NMFS  determines  that  the  vessel 
is  not  an  eligible  vessel,  the  vessel 
owner  will  be  notified  ui  writing  by 
NMFS  that  a  vessel  permit  wdl  not  be 
issur.'d  and  the  reasons  therfdor.  If 
NMFS  denies  an  application  for  a  vessel 
permit,  the  applicant  may  appeal  the 
initial  decision  within  45  days  of 
issuance  of  the  denial  in  accordance 
with  the  appeals  section  at  §  (i7l».0. 
(c)  UcAitnit  Licenses.  (1)  A  vi-.sel 
owner  that  intends  to  harvcjst  halibut  in 
waters  in  and  off  the  State  of  .Alaska 
from  January  1,  1995.  through  December 
31,  J997,  nnist  apply  for  and  be  issued 
an  unrestricted  vessel  license  from  the 
International  Pacific  Halibut 
Ciimmission.  An  unrestricted  vessel 
licen.se  will  be  issued  if: 

(i)  The  vessel  owiut  subiniis  a 
coiujjlete  vessel  license  applicatimi  fn 
th.e  International  Pat  ific  Halibut 
Conuuission  as  required  by  part  ;{()l. 

(ii)  The  vessid  has  mnde  a  qualifvi'i'.; 
landiu;;;  and 

(iii)  The  LO.\  of  the  ve-sei  s;;e;  Mlcd 
on  the  lic(!nse  application  tloes  not 
exceed  the  maximum  LO.\.  ,\n 
u'nrestricted  vos.sel  license  issueil  by  tlie 
hiU.'rnational  Pacific  Halibut 
Comnussion  will  list  the  ma\iniu!U  I.O.\ 
for  that  vessel  and  for  any  vessel  to 
which  the  moratoriuni  q;ia!ifi<.a!io.'.  i-. 
transferred. 

(2)  If  the  IPHC  determines  that  the 
vessel  does  not  .satisfy  the  recjuirement.s 
of  (c)(1)  of  this  section,  the  vessel  oAner 
will  be  issued  a  restricted  vc-sscd  licen.sc? 
applicable  only  for  lnt(!rnatioiuil  Pacific 
Halibut  Commission  management  are;i^ 
2  A  or  2B.  If  tlie  applicant  is  i.ssued  a 
restricted  vessel  license,  the  applicant 
may  submit  additional  information  to 
NMFS  within  45  days  of  issuance  of  the 
restricted  license.  NMFS  will  review  thi; 
additional  information  submitted  and 
notify  the  vesvsel  owner  in  vvTiting 
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whether  an  unrestricted  vessel  license 
will  be  issued.  If  NMFS  determines  that 
an  unrestricted  vessel  liceiise  should  be 
issued,  NMFS  will  instruci  the  IPHC  to 
issue  an  unrestricted  vessel  license  to 
the  vessel  owner.  If  NMFS  determines 
that  an  unrestricted  vessel  license 
should  not  be  issued,  and  t  le  reasons 
therefor,  the  vessel  owner  i  nay  appeal 
the  initial  decision  within  15  days  of 
issuance  of  the  denial  in  ac  cordance 
with  the  appeal  procedure;  set  forth  at 
§676.6. 

(d)  Vesse]  used  in  the  IFC  >  sablefish 
and  halibut  fixed  gear  fisht  ries.  An 
owner  of  a  vessel  used  in  tl  e  IFQ 
sablefish  and  halibut  fixed  ;ear  fisheries 
from  January  1, 1995,  throii  jh  December 
31.  1997,  must  apply  for  a  j  roundfish 
and  crab  vessel  permit.  A  v  ;ssel  permit 
will  be  issued  if  the  vessel  ( iwner 
submits  a  complete  applica  ion  to 
NMFS  as  required  by  §§  67  .4,  672.4.  or 
675.4.  The  type  of  permit  is  sued  will  be 
based  upon  the  eligibility  o  the  vessel 
under  the  moratorium  as  fo  lows: 

(1)  Eligible  vessel.  A  vessi  1  used  in  the 
IFQ  sablefish  and  halibut  fi:  Led  gear 
fisheries  that  is  an  eligible  \  essel  under 
the  moratorium  will  be  issu  ?d  an 
unrestricted  groundfish  and  crab  vessel 
permit.  A  vessel  that  is  issui  (d  an 
unrestricted  groundfish  and  crab  vessel 
permit  may  retain  amounts  )f 
moratorium  species  other  th  an  sablefish 
and  halibut  subject  to  appli<  able 
directed  fishing  standards. 

(2)  Ineligible  vessel.  A  ves  sel  used  in 
the  IFQ  sablefish  and  halibu  t  fixed  gear 
fisheries  that  is  an  ineligible  vessel 
under  the  moratorium  will  t  e  issued  a 
restricted  groundfish  and  cri  ib  vessel 
permit.  A  ve.ssel  that  is  issut  d  a 
restricted  groundfish  and  cr<  b  vessel 
permit  must  not  retain  an  ag  jregate 
amount  of  moratorium  speci  5s  other 
than  sablefish  and  halibut  ir  round 
weight  equivalents  greater  tl  an  20 
percent  of  the  aggregate  amo  jnt 
sablefish  and  halibut  in  rour  d  weight 
equivalents  on  board. 

(e)  Letter  of  authorization- -{i]  Vessel 
permit  or  license  applicatiori .  If  a  vessel 
owner  submits  a  complete  aj  plication 
for  a  vessel  permit  or  license  as 
specified  in  §§671.4.  672.4  and  675.4. 
and  50  CFR  part  301,  NMFS  vill  send 
a  letter  of  authorization  to  th  ;  vessel 
owner  if  NMFS  has  not  issue  i  a  written 
initial  decision  to  the  vessel  i  )wncr  on 
the  permit  or  Ucense  applicai  ion  within 
30  days  of  receipt  of  the  appl  cation  by 
NMFS.  The  letter  of  authorize  ition  will 
expire  75  days  after  NMFS  is  ues  an 
initial  written  decision  to  the  vessel 
owner  on  the  permit  or  licen;  e 
application. 

(2)  Fi7/ng  notice  of  appeal,  f  a  vessel 
owner  files  a  notice  of  appeal  with  the 
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Regional  Director  as  specified  in  §  676.6, 
NMFS  will  send  a  letter  of  authorization 
to  the  vessel  owner  if  NMFS  has  not 
issued  a  written  final  decision  to  the 
vessel  owner  on  the  appeal  within  30 
days  of  the  filing  of  the  notice  of  appeal 
with  NMFS.  The  letter  of  authorization 
will  expire  30  days  after  the  Regional 
Director  issues  a  written  final  decision 
on  the  appeal. 

§676.6    Appeals. 

This  section  is  effective  from  [date  30 
days  after  date  of  publication  of  final 
rule  in  the  Federal  Register],  through 
December  31, 1997.  A  vessel  owner  may 
file  a  notice  of  appeal  with  the  Regional 
Director  within  45  days  of  the  issuance 
of  an  initial  decision  by  NMFS  that  a 
groundfish  and  crab  vessel  permit  will 
not  be  issued,  a  restricted  halibut 
license  will  be  issued,  or  that  a 
restricted  groundfish  and  crab  vessel 
permit  will  be  issued.  The  notice  of 
appeal  must  be  accompanied  by  a 
statement  in  support  of  the  position  of 
the  owner,  along  with  all  supporting 
data  and  information.  The  Regional 
Director  will  review  the  records  used  to 
make  the  initial  decision  and  the 
information  submitted  with  the  appeal. 

(a)  If,  during  his  review,  the  Regional 
Director  determines  that  a  decision  can 
be  made  based  on  a  review  of  the 
records  submitted,  the  Regional  Director 
will  issue  a  written  decision  that  will  be 
the  final  administrative  decision  of  the 
U.S.  Department  of  Commerce. 

(b)  If,  during  his  review,  the  Regional 
Director  determines  that  his  decision 
would  benefit  from  industry  expertise 
beyond  that  available  from  a  review  of 
the  records,  then  the  Regional  Director 
will  forward  the  appeal  to  the  Appeals 
Board  for  a  recommendation.  Subject  to 
Federal  and  State  of  Alaska 
confidentiality  regulations,  the  Appeals 
Board  will  review  the  records  used  to 
make  the  initial  decision  and  the 
information  submitted  with  the  appeal 
at  a  public  meeting  and  make  a 
recommendation  on  the  appeal.  After 
receiving  the  Appeals  Board's 
recommendation  fi-om  the  Council,  the 
Regional  Director  will  consider  the 
recommendation  and  issue  a  written 
decision  on  the  appeal  based  on  his 
findings  and  state  the  reasons  for  his 
decision.  The  decision  of  the  Regional 
Director  is  the  final  administrative 
decision  of  the  U.S.  Department  of 
Commerce. 


(a)  Submit  false  or  inaccurate 
information  on  a  vessel  permit 
application; 

(b)  Harvest  a  moratorium  species  with 
a  vessel  that  has  a  LOA  greater  than  the 
maximum  LOA  for  the  vessel; 

(c)  Harvest  a  moratorium  species  with 
a  vessel  that  has  received  an 
unauthorized  transfer  of  moratorium 
qualification; 

(d)  Fish  for  sablefish  or  halibut  with 
IFQ  from  a  vessel  with  a  restricted 
groundfish  and  crab  vessel  permit  and 
retain  an  aggregate  amount  of 
moratorium  species  other  than  sablefish 
and  halibut  in  round  weight  equivalents 
greater  than  20  percent  of  the  aggregate 
amount  sablefish  and  halibut  in  round 
weight  equivalents  on  board;  and 

(e)  Violate  any  other  provision  of 
subpart  A  of  50  CFR  part  676. 

[FR  Doc.  94-13469  Filed  5-31-94;  9:18  am] 
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50  CFR  Chapter  II 

[Docket  No.  940558-4158;  I.D.  052394BJ 

West  Coast  Salmon  Fisheries;  Disaster 
Relief 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOA.A). 
Commerce. 

ACTION:  Advance  notice  of  proposed 
rulemaking;  request  for  comments. 


§676.7    Prohibitions. 

Effective  from  January  1,  1995, 
through  December  31,  1997.  it  is 
unlawful  for  a  person  to: 


SUMMARY:  The  Secretary  of  Commerce 
(Secretary)  has  declared  that  a  natural 
fishery  resource  disaster  exists  in  the 
ocean  salmon  fisheries  off  the  coasts  of 
VVashingfon.  Oregon,  and  California, 
due  to  extremely  low  stock  abundances 
of  Chinook  and  coho  salmon.  To 
alleviate  economic  hardship,  NMFS 
intends  to  make  grants  available  to 
eligible  industry  participants.  NMFS  is 
requesting  written  comments,  in 
particular  from  the  fishing  industry. 
Indian  tribes,  and  state  fisheries 
agencies,  regarding  appropriate 
limitations,  terms,  and  conditions  it 
should  use  in  providing  the  proposed 
assistance  to  persons  engaged  in 
commercial  fisheries  for  uninsured 
losses  resulting  from  the  salmon 
fisheries  resource  disaster. 

DATES:  Comments  must  be  received  by 
August  2, 1994. 

ADDRESSES:  Comments  should  be  sent  to 
Bruce  Morehead,  Office  of  Trade  and 
Industry  Services,  National  Marine 
Fisheries  Service,  1315  East-West 
Highway,  Silver  Spring,  MD  20910. 
FOR  FURTHER  INFORMATION  CONTACT: 
Bruce  Morehead,  301/713-2358. 


SUPPLEMENTARY  INFORMATION: 
Background 

Although  West  Coast  salmon  slocks 
experience  annual  fluctuations  in 
abundance,  stock  abundances  in  the  last 
few  years  have  been  exceptionally  low. 
The  ocean  salmon  fisheries  off  the 
coasts  of  Washington,  Oregon,  and 
California  are  dependent  almost  entirely 
on  chinook  and  coho  salmon.  For 
chinook  salmon,  ocean  catches  fell  from 
a  high  of  2, 121,999  fish  in  1988  to  a 
record  low  of  444,000  in  1992.  an 
almost  80  percent  decline  in  abundance 
in  only  4  years.  The  1993  ocean  catch 
of  532,999  chinook  was  also  very  low 
relative  to  historical  averages.  For  coho, 
the  decline  has  been  even  more 
dramatic,  with  an  ocean  catch  of 
5.334.255  fish  in  1976  falling  to  a  record 
low  catch  of  only  292.000  in  1993— a  95 
percent  decline.  In  1994.  the 
abundances  of  many  coho  stocks  are 
expectetl  to  be  the  lowest  on  record,  and 
are  not  expected  to  meet  spawning 
escapement  goals,  even  without  anv 
ocean  salmon  fishing.  Most  chinook 
stock  abundances  also  are  predicted  to 
be  at  very  low,  even  record  low.  levels 
of  abundance. 

Salmon  fisheries  in  the  ocean  waters 
off  Washington  and  northern  Orrgon  are 
closed  in  1994.  Remaining  salmon 
fisheries  in  the  ocean  waters  off  central 
and  southern  Oregon  and  California  are 
at  reduced  levels  and  are  closed  to 
fi'-hing  for  coho.  it  is  predicted  th.it 
1994  ocean  salmon  landings  will 
amount  to  only  289,000  chinook  an:l 
zero  coho.  Althoiij.;h  fishing  seasons  fi_)r 
insidt;  (non-ocean)  fi'ihories  have  not 
been  completely  finalized,  they  are 
expected  to  be  the  most  restrictive  ever 
i:npused  in  many  areas. 

Despite  increasingly  stringeiit 
management  measures  enacted  in  recent 
years  to  protect  these  salmon  stocks, 
they  have  reached  a  critical  stage  of 
depletion,  due  in  part  to  environnmntal 
conditions  unfavorable  to  salmon 
survival  that  include:  (1)  An  extended 
drought  in  California;  (2)  less  than 
normal  snowpack  throujiliout  the 
\vr:stern  I'nited  St  ites;  (.^j  d.'-ou,c;ht 


followed  by  extensive  flooding  in  the 
State  of  Washington;  (4)  and  an  extreme 
El  Nino  ocean  warming  event  during 
1992-1993,  which  is  believed  to  have 
been  responsible  for  extremely  poor 
salmon  survival. 

Impacts  on  the  Industry 

The  Pacific  Fishery  Management 
Council  estimated  that,  as  late  as  1988, 
there  were  about  5,300  commercial 
salmon  troll  vessels  fishing  off  the  West 
Coast,  compared  to  about  2,300  vessels 
in  1992 — a  decline  of  57  percent  over 
that  period.  NMFS'  Northwest  Region 
conducted  an  analysis  of  economic 
models  that  suggest  that  the  1992  West 
Coast  salmon  industry  involved  8.400 
full-time  work  years.  Howe\er,  much  of 
the  employment  is  part  time,  so  that  the 
total  num.ber  of  individuals  impacted  bv 
this  resource  disaster  is  much  greater. 
Commercial  salmon  fishermen  earned 
S33.8  m.illion,  while  marine  recreational 
anglers  spent  S79.5  million  fishing  for 
\'vest  Coast  salmon  in  1992.  In  1992,  140 
West  Coast  processing  plants  processed 
72  million  pounds  (32.7  million  kg)  of 
finished  salmon  products,  worth 
approximately  Si  70  million.  These 
plants  employ  over  2,000  people  for  the 
processing  of  salmon  and  other  West 
Coast  fish. 

Proposed  Agency  Action 

Fur  the  reasons  set  out  above,  th't 
S€:cretary  has  declared  that  a  natural 
fishery  resource  disaster  exists  under 
section  308(d)  of  the  Interjurisdictional 
Fisheries  Act  of  1986  (IFA),  as  amended 
(Ifi  U.S.C.  4107).  The  Secretary  has 
asked  the  President  to  transnut  to 
Congress  a  request  for  312  ndllion  to 
assist  those  persons  affected  by  the  W(!St 
Cn;tst  salmon  fisheries  djjn.stcr. 

The  IFA  authorizes  the  Secretary  to 
award  grants  to  "persons"  (defined  as 
individuals,  corporations,  pa.-tnorships, 
trusts,  assf)ciations,  or  otI:er 
nongovernmental  entities)  enga;;ed  in 
(  omnut.Tial  fisheries  impacted  by  a 
naturjJ  fishery  resource  disastiT,  ui:!i 
the  following  conditions: 

1.  Eli,qil)ility  for  a  grant  sh.al!  be 
liniite<l  to  any  person  tl'..it  has  less  t!;an 


52  million  in  gross  revenues  annually, 
as  determined  by  the  Secretary. 

2.  A  person  may  receive  a  grant  under 
this  subsection  for  up  to  75  percent  of 
any  uninsured  commercial  fishery  loss 
resulting  from  the  fishery  resource 
disaster  (to  the  extent  that  such  losses 
have  not  been  compensated  by  other 
Federal  and  state  programs),  but  shall 
receive  no  more  than  $100,000  in  the 
aggregate  for  all  such  losses  suffered  as 
a  result  of  the  disaster. 

NMFS  intends  to  develop  specific 
implementing  regulations  governing  the 
award  of  the  proposed  grants.  Section 
308(d)  of  the  IFA  requires  the  Secretary 
to  establish  appropriate  limitations, 
terms,  and  conditions  for  awarding 
grants,  including  provisions  specifying 
the  means  by  which  an  applicant  must 
demonstrate  claimed  losses  and  limiting 
the  aggregate  amounts  that  may  be  paid 
to  persons  affiliated  with  each  other  or 
under  common  ownership.  Such 
limitations,  terms,  and  conditions  are  to 
be  established  after  there  has  been 
notice  and  opportunity  for  public 
comment. 

NMFS  is  seeking  co.m.monts  from  the 
fishing  industry  regarding  the  design  of 
an  assistance  program  that  will  alleviate 
economic  hardship,  including  a 
program  that  would  reduce  future  levels 
of  fishing  effort  for  resources  cn\  ered 
under  the  Disaster  Dec:laration.  NMFS  is 
considering  compensating  fishernim 
who  relinquish  their  state  fishing 
p(!r:nits  for  the  lost  value  of  their 
permits  as  a  residt  of  the  fisluirv 
resoune  disaster.  Given  the  pivotiil  rol.j 
of  the  States  of  California.  Oregon,  and 
Washington  in  regulating  the  coastal 
salmon  fishe-nes,  NMi^S  would  nrrd  to 
work  closely  with  these  states  in 
designing  an  effective  program. 
Although  government  entities  are  nut 
eligible. under  the  statute  to  reci:ive 
assistance,  N.MFS  also  is  requestiiv^ 
comments  from  Indian  tribes,  state 
fishr;ries  agencies,  and  anv  oth'T 
interested  parties.  Spei  ific  cnminents 
;:u!  ref.ommendations  ar(>  nHiu^stvil  on 
llnr  following  questions: 
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1.  What  would  be 
for  the  program?  How 
iibundance  be  increased 
program? 

l.  Snould  there  be  adc 
eligibdity  criteria,  uithi 
constraints,  to  o^ceiie  a 

:j.  no  a  a  is  consider 
applications  from  non-g 
partnerships,  trusts,  and 
fishermen  in  order  to  adi 
•iignificant  numbers  of  ai 
jssotiiations  exist? 


apj]|ropriate  goals 
ht  salmon 
through  this 


HS 


ituiiial 
I  statutorv 
;rant? 

soliciting 
vernmental 
associations  of 
:inister 
■ards;  do  such 


4.  If  fishing  pennits  are  relinquished, 
how  can  their  future  reissuance  be 
handled  by  the  states? 

5.  What  should  be  the  basis  for  the 
valuation  of  the  permits,  and  should 
inactive  permits  be  valuated  differently.'' 
().  What  would  be  appropriate 
documentation  to  determine  \\\i\  extent 
of  uninsured  losses? 

7.  What  should  be  the  starting  and 
ending  dates  of  the  disaster  period  for 
purposes  of  awarding  grants,  and  what 
factors  should  the  Secretary  ( (insider  in 
d<:tfrminin'4  the.se  <iate.s? 


Classification 

This  advance  notice  of  proposed 
rulemaking  has  been  determined  to  be 
not  significant  for  pu.'-poses  of  F.O 
12806. 

Oated:  .May  27.  H)i14. 
Charles  Kamelia. 

.4r/(Vi.£;  Profimm  Mav.a^twvulUffir.T. 
XationnI  Marine  Fisharirs  Sunicf. 
iFR  Hoc.  ')4-1.l4qn  Fih-cl  ^-31-14;  M:4L'  .un; 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  applicable  to  the 
public.  Notices  of  hearings  and  investigations, 
committee  meetings,  agency  decisions  and 
rulings,  delegations  of  authority,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  In  thig 
section. 


ADMINISTRATIVE  CONFERENCE  OF 
THE  UNITED  STATES 

Committee  on  Judicial  Review 

AGENCY:  Committee  on  Judicial  Review. 
ACTION:  Notice  of  public  meeting. 

SUMMARY:  Pursuant  to  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463),  notice  is  hereby  given  of  a  meeting 
of  the  Committee  on  Judicial  Review  of 
the  Administrative  Conference  of  the 
United  States. 

DATES:  Thursday,  June  16,  1994,  at  10 
a.m. 

ADDRESSES:  Office  of  the  Chairman. 
Administrative  Conference,  2120  L 
Street.  N\V.,  suite  500.  Washington.  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mar>'  Candace  Fowler,  Office  of  the 
Chairman,  Administrative  Conference  of 
the  United  States.  2120  L  Street,  NW.. 
suite  500,  Washington.  DC  20037. 
Telephone:  (202)  254-7020. 

SUPPLEMENTARY  INFORMATION:  The 
Committee  on  Judicial  Review  will  meet 
for  further  discussion  of  a  study  by 
Professor  Howard  Fenton  of  procedures 
at  the  U.S.  Foreign-Trade  Zones  Board. 
The  Committee  may  also  discuss  a  study 
in  progress  on  choice  of  forum  in 
government  contract  bid  protest 
proceedings. 

Attendance  at  the  meeting  is  open  to 
the  interested  public,  but  limited  to  the 
space  available.  Persons  wishing  to 
attend  should  notify  the  Office  of  the 
Chairman  at  least  one  day  in  advance. 
The  chairman  of  the  committee,  if  he 
deems  it  appropriate,  may  permit 
members  of  the  public  to  present  oral 
statements  at  the  meeting.  Any  member 
of  the  public  may  file  a  written 
statement  with  the  committee  before, 
during,  or  after  the  meeting.  Minutes  of 
the  meeting  will  be  available  on  request. 


Dated:  May  31, 1994. 
Jeffrey  S.  Lubbers, 

lif  search  Director. 

IFR  Doc.  94-13658  Filed  6-2-94;  8:45  am] 
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BIPARTISAN  COMMISSION  ON 
ENTITLEMENT  AND  TAX  REFORM 

Meeting 

Notice  is  hereby  given,  pursuant  to 
Public  Law  92-463,  that  the  Bipartisan 
Commission  on  Entitlement  and  Tax 
Reform  will  hold  a  meeting  on  Friday,  « 
June  24,  1994,  from  1  p.m.  to  4  p.m.  in 
Washington,  DC.  The  exact  location  will 
not  be  determined  until  the  week  of 
June  14. 1994.  Please  call  202-224-2300 
for  tlie  specific  location. 

The  meeting  of  the  Commission  shall 
be  open  to  the  public.  The  proposed 
agenda  includes  discussion  on  the  long- 
term  budget  picture. 

Records  shall  be  kept  of  all 
Commission  proceedings  and  shall  be 
available  for  public  inspection  in  room 
825  of  the  Hart  Senate  Office  Building, 
120  Constitution  Avenue  NE., 
Washington,  DC  20510. 
J.  Robert  Kerrey, 
Chairman. 
John  C.  Oanforth, 
Vice-Chairman. 

[PR  Doc.  94-13459  Filed  6-2-94;  8:45  am) 
BILLING  CODE  41S1-04-M 


DEPARTMENT  OF  COMMERCE 

Agency  Form  Under  Review  by  the 
Office  of  Management  and  Budget 

DOC  has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C  chapter  35). 

Agency:  Bureau  of  the  Census. 

Title:  Sur\'ey  of  American  Indian  and 
Alaska  Native  Government 
Administrative  Records. 

Form  Numberfs):  AlANAR. 

Agency  Approval  Number:  None. 

Type  of  Request:  New  collection. 

Burden:  188  hours. 

Number  of  Respondents:  569. 

Avg  Hours  Per  Response:  20  minutes. 

Needs  and  Uses:  The  Census  Bureau 
plans  to  conduct  the  Survey  of 
American  Indian  and  Alaska  Native 


Government  Administrative  Records  as 
part  of  a  program  of  research  and 
development  (R&D)  to  assist  in 
formulating  policy  and  design  options 
for  the  Year  2000  Decennial  Census.  A 
major  part  of  this  R&D  is  the 
investigation  of  tlie  potential  of 
administrative  records  to  improve 
coverage  in  the  census.  The  use  of 
-American  Indian  and  Alaska  Native 
government  administrative  records  has 
the  potential  to  improve  coverage  by 
reducing  the  coverage  differential  on 
reservations  and  trust  lands  and 
improving  coverage  in  Alaska  Native 
villages.  All  Federally-recognized  tribal 
governments  will  be  contacted  to 
provide  information  about  their 
administrative  records.  The  records 
themselves  will  not  be  obtained  as  part 
of  the  survey.  Data  collection  for  this 
survey  will  be  conducted  under  contract 
by  Westat,  Inc.  Information  gathered  in 
this  survey  will  help  to  determine 
whether  administrative  records  held  by 
tribal  governments  would  be  effective  in 
improving  coverage  in  the  Year  2000 
Decennial  Census. 

Affected  Public:  State  or  local 
governments. 

Frequency:  One  time  only. 

Respondent's  Obligation:  Mandator^'. 

OMB  Desk  Officer:  Maria  Gonzalez, 
(202)  395-7313. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Gerald  Tache.  DOC 
Forms  Clearance  Officer,  (202)  482- 
3271,  Department  of  Commerce,  room 
5312. 14th  and  Constitution  Avenue. 
NW.  Washington,  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
Maria  Gonzalez.  OMB  Desk  Officer, 
room  3208,  New  Executive  Office 
Building,  Washington,  DC  20503. 

Dated:  May  31,  1994. 
Gerald  Tache, 

Departmtntal  Forms  Clearance  Officer,  Office 
ofManagement  and  Organization. 
IFR  Doc.  94-13570  Filed  6-2-94;  8:45  am) 
BILLING  CODE  3S1IM)7-F 


Agency  Form  Under  Review  by  the 
Office  of  Management  and  Budget 

DOC  has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
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provisions  of  the  Papervmrk  Rediittioii 

Act(44U.S.C.  chapter3  5). 
Agrncy:  Bureau  of  the  Census 
Tith:  1995  Census  Te;  t  -  PrclisJ 
Form  iXumbeiis):  DG-fO\  A.  DC 

lOlB.  DC,-169. 

Agency  Approval  Nur:  \bfr:  Noru; 

Type  of  Request:  New  nollection 

Burden:  1,340  hours. 

XtimbtT  of  Responden  ts:  52,000. 

Avg  Hours  Per Respov  ?e.  1 .5  niinuits. 

Seeds  and  Uses:  The  ( lensus  Bureau 
is  planning  to  test  varioi  s  methods  for 
address  list  compilation  ind  update  in 
conjunction  with  the  19<  5  Census  Test. 
The  Census  Bureau  uses  two  primarv 
methods  to  create  and  u\  d.itc  its 
address  files:  precanvass  and  prelist.  In 
the  urban  test  areas,  the  i  >nsus  Bureau 
v%-iii  create  a  Master  Add  ess  File  (MAF) 
by  extracting  addresses  f  om  the  Census 
Bureau's  1990  Address  C  ontrol  File 
(ACF)  and  updating  the  <  xtract  usino 
the  United  States  Postal :  Service 


fJelivery  Sequence  File. 
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Census  Bureau  -will  upda  te  the  addre.ss 
list  during  the  precanvas  ;  operation.  For 
the  rural  lest  sites,  the  d  nsus  Bureau 
will  create  an  address  fili  through  a 
prelist  operation;  the  aditess  list  will  be 
used  in  the  subsequent  ii  xiate/leave 
operation  to  deliver  the  c  3nsus 
questionnaires.  During  pi  elist.  census 
enumerators  canvass  an  j  rea  and  list  all 
housing  units  within  the  assigned  area. 
The  prelist  operation  is  d  ^signed  to 
identify  and  collect  comj  lete  physical 
lo<:ation  address,  mailing  address,  and 
name  of  householder  for  ill  living 
quarters.  This  will  enabh  an  enun»erator 
to  return  to  the  Hving  quc  rters  to  update 
the  address  and  to  delive  a 
questionnaire  during  the  ipdate/leave 
operation.  It  will  also  pro.ide  the 
information  needed  to  co  iduct  the  local 
government  review  of  the  c:ensiis 
address  list. 

Affected  Public:  Indivit  uals  or 
households. 

Frequency:  Ono-time  o  ily. 

Respondent's  Obligatio  ?.  Mandatory. 

OMB  Desk  Officer:  Mar  a  Gonzalez. 
('JOZ)  395-7313. 

Copies  of  the  above  inf(  rniation 
collection  proposal  can  b«  obtained  by 
calling  or  writing  Edward  Michals.  DCX: 
Forms  Clearance  Officer.   202)  482- 
3271.  Department  of  Com  nerce.  room 
5312,  14th  and  Constitutidn  .Avenue. 
N'W.  Washington.  DC  202:  0. 

Written  comments  and 
recommendations  for  the  »roposeil 
information  collection  sh(  uld  be  sent  to 
Maria  Gonzalez.  OMB  Des  c  Officer, 
room  3208,  New  Executivi  Office 
Building.  Washington.  DC  20503. 


Dated.  May  27. 1094 
Edward  Michals, 

Dffpartmental  Funns  Cieanince  Officrr.  Offii  <■ 
pfManngfment  and  Organization 
WR  [kx.  94-13565  Filed  6-2-94;  8  45  anil 
BILLING  CODE  3$1(M>7-F 


Agency  Form  Under  Review  by  the 
Office  of  Management  and  Budget 

DOC  has  submitted  to  the  Office  «t 
Management  and  Budget  (OMB)  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provi.sions  of  the  Papenvork  Reduction 
Act  (44  U.S.C.  chapter  35). 
Agency:  Bureau  of  the  Census. 
Title:  National  Training  Survey 
Fom}  \'umber(s):t<TS-\. 
Agency  Approval  Number:  None. 
T\pp  of  Request:  New  collection. 
Burden:  2,033  hours. 
S'limberot  Respondents:  0,400  will 
receive  an  introductory  letter.  3.000  of 
those  will  be  contacted  for  an  interview 
Avg  Hours  Per  Response:  35  minutes 
including  the  letter. 

Xeeds  and  Uses:  The  Bureau  of  the 
Census  plans  to  conduct  the  National 
Training  Survey  (NTS)  for  the  Center  for 
Educational  Quality  of  the  Workforce 
(EQW).  a  group  of  social  scientists 
funded  by  the  National  Center  for 
Education  Statistics  to  study  the 
workplace  in  America.  The  NTS  will 
provide  unique  information  on 
employer-provided  training  by 
identifying  relationships  between  the 
training  and  economic  characteristics  of 
the  establishment.  The  EQW  will 
incorporate  the  results  of  this  survey 
into  a  larger  five-year  examination  of 
the  .American  workplace  and  will 
coordinate  its  efforts  with  similar 
studies  and  groups  in  other  countries 
and  with  the  World  Bank.  This 
examination  will  provide  planners  and 
policy-makers  in  government  and  the 
private  sec:tor  with  information  on  how 
our  workforce  compares  and  competes 
with  cjther  countries  in  South  America 
and  the  Far  East.  The  Census  Bureau 
will  also  study  ways  of  incorporating 
establishment  data  gathered  in  the  NTS 
into  our  Longitudinal  Research 
Database. 

Affected  Public:  Businesses  or  other 
for-profit  organizations. 
Frequency:  One-time  only. 
Respondent's  Obligation:  Voluntary 
OMB  Desk  Officer:  Maria  Gonzalez". 
(202)  395-7313. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Edward  Michals,  DOC 
Foniis  Clearance  Officer,  (202)  482- 
3271.  Department  t)f  Commerce,  room 
5312,  14th  and  Constitution  Avenue. 
N\V.  Washington,  \X:  20230. 


Written  comments  and 
recommendations  for  the  propo.scid 
information  collection  should  be  sent  tn 
Maria  Gonzalez.  OMB  Desk  Officer, 
room  3208,  New  Executive  Office; 
Building.  Washington.  DC  20'.n3. 

Diitod:  May  27.  1994 
Kdward  Michals, 

Departmental  Forms  Cifcraiuv  Oflu.cr.  Ufl'm- 
of  Managptrtenl  and  Organization. 
IFR  Doc.  94-1.1506  Filed  r>-2-94.  8.45  ai!)] 
BILLING  CODE  3S1O-07-F 


Agency  Form  Under  Reviev/  by  the 
Office  of  Management  and  Budget 

DOC  has  submitted  to  the  Office  ot 
Management  and  Budget  (OMB)  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35). 
Agency:  Bureau  of  the  Census. 
Title:  Survey  of  Ccngressionu! 
Committees. 

Form  Nuniher(sj:  628.  C2(!L. 
Agency  Approval  iXuniber:  .\'onc 
Type  of  Request:  New  colloftion 
Burden:  21  hours. 
Number  of  Respondents:  242 
Avg  Hours  Per  Response:  5  minutus 
Needs  and  Uses:  In  October  1993,  th«; 
Census  Bureau,  with  approval  from 
OMB,  sur\eyed  all  members  of  Congress 
to  determine  how  we  can  better  meet 
their  needs  for  Census  Bureau  data.  We 
are  rtHjuestiny  OMB  clearance  to 
conduct  a  similar  survey  of 
Congressional  committees/ 
subcommittees.  The  sur\ey  will  identify 
v.hich  committees/subcommittees  use 
our  data,  which  do  not  want  any  census 
data,  and  which  would  like  a  briefing  on 
how  to  use  Census  Bureau  data.  This 
information  is  needed  to  determine  how 
the  Census  Bureau  can  revise  and 
improve  the  current  program  it  uses  to 
disseminate  data  to  committees/ 
subcommittees  of  Congress.  This 
information  will  enable  us  to  provide 
committees/subcommittees  of  Congress 
only  the  data  for  which  they  have  n 
specific  need,  and  will  reduce  the 
amount  of  data  currently  being  sent  that 
is  not  being  used. 

Affected  Public:  Individuals  or 
households. 
Frequency:  One  time  only. 
Respondent's  Obligation:  Voluntary 
OMB  Desk  Officer:  Maria  Gonzalez. 
(202) 395-7313. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  C*rald  Tache,  DOC 
Forms  Clearance  Officer,  (202)  482- 
3271.  Department  of  Commerce,  room 
5312,  14th  and  Constitution  Avenue, 
NW.  Washington.  DC  20230. 


Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
Fvlaria  Gonzalez,  OMB  Desk  Officer, 
room  3208,  New  Executive  Office 
Building,  Washington,  DC  20503. 

Dated:  May  31,1994. 
Gerald  Tache, 

Departmental  Forms  Clearance  Officer,  Office 

ofMancgempnt  and  Organization. 

[FR  Doc.  94-13564  Filed  6-2-94;  845  .imj 
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Agency  Form  Under  Review  by  the 
Office  of  Management  and  Budget 

DOC  has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35). 

Agency:  Bureau  of  the  Census. 

Title:  Current  Population  Survey  - 
November  1994  Voting  and  Registration 
Supplement. 

Form  Nuniberfs):  Voting  and 
registration  items  included  with  CPS 
automated  instrument. 

Agency  Approval  Numbpr:  0607- 
0466. 

Type  of  Request:  Reinstatement  of  a 
previously  approved  collection  for 
which  approval  has  expired. 

Burden:  1.140  hours. 

Number  of  Respondents:  57,000. 

Avg  Hours  Per  Response:  1.2  minutes. 

Needs  and  Uses:  The  November 
Voting  and  Registration  Supplement  to 
the  Current  Population  Survey  (CPS)  is 
collected  once  every  two  years.  Data  arc 
collected  on  voter  and  nonvoter 
behavior  and  correlated  with 
demographic  characteristics.  We  will 
collect  this  data  as  part  of  the  Nove.mber 
1994  CPS  through  a  series  of 
supplemental  items  which  will  be  part 
of  the  automated  CPS  instrument.  The 
supplement  yields  statistics  on  voter 
and  nonvoter  characteristics  and  current 
voter  trends  which  are  useful  for 
election  officials  who  formulate  policies 
relating  to  the  voting  and  registration 
process.  These  data  enable  policymakers 
to  keep  up-to-date  with  issues  such  as 
changes  in  voter  participation  based  on 
such  characteristics  as  age,  sex,  race, 
ethnicity,  and  educational  attainment. 
Data  are  used  by  colleges,  political  party 
committees,  research  groups,  and  other 
private  organizations. 

Affected  Public:  Individuals  or 
households. 
Frequency:  Biennially. 
Respondent's  Obligation:  Voluntarv. 
OMB  Desk  Officer:  Maria  Gonzalez, 
(202)395-7313. 
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Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
ciUing  or  writing  Edward  Michals,  DOC 
Forms  Clearance  Officer,  (202)  482- 
3271,  Department  of  Commerce,  room 
5312,  14th  and  Constitution  Avenue. 
NW,  VVa.shington,  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
iiiformation  collection  should  be  sent  to 
Maria  Gonzalez,  OMB  Dc-.k  Officer, 
room  3208,  New  Executive  Office 
Building,  Washington,  DC  20503. 

Dated;  May  2fi.  1994. 
Lduard  Michals, 

Departmental  Forms  Clearance  Officer.  Office 
of  Management  and  Organization. 
[PR  Doc.  94-13460  Filed  6-2-94;  8  43  amj 
BILUNG  CODE  3510-07-F 


Foreign-Trade  Zones  Board 

[Docket  22-94] 

Proposed  Foreign-Trade  Zone — Palm 
Beach  County,  FL;  Application  and 
Public  Hearing 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  Board  (the 
Board)  by  the  Palm  Beach  County 
Department  of  Airports,  on  behalf  of  the 
Board  of  Commissioners  of  the  County 
of  Palm  Beach,  Florida,  requesting 
authority  to  establish  a  general-purpose 
foreign-trade  zone  at  sites  in  Palm  Beach 
County,  within  the  West  Palm  Beach 
Customs  port  of  entry.  The  application 
was  submitted  pursuant  to  the 
provisions  of  the  Foreign-Trade  Zones 
Act.  as  amended  (19  U.S.C.  81a-81u), 
and  the  regulations  of  the  Board  (15  CFR 
part  400).  It  was  formally  filed  on  May 
23,  1994.  The  applicant  is  authorized  to 
make  the  proposal  under  Section 
238.36,  Florida  Statutes  Annotated 
(1991). 

The  proposed  zone  would  be  the 
second  general-purpose  zone  in  th? 
West  Palm  Beach  Customs  port  of  entry 
a:sa.  The  existing  zone,  FTZ  135,  is 
located  at  the  Port  of  Palm  Beach 
(Grantee:  Port  of  Palm  Beach,  Board 
O.'-der  348,  52  FR  9903,  3/27/87). 

The  proposed  foreign-trade  zone 
would  consist  of  sites  (306  acres)  at  the 
Palm  Beach  International  Airport  and  st 
the  new  North  Palm  Beach  County 
Airport,  both  located  in  Palm  Beach 
County,  Florida.  Site  1  (24  acres)  is  at 
the  Palm  Beach  International  Airport, 
and  includes  the  Air  Cargo  Facility  (Site 
la-3  acres);  a  proposed  air  cargo  facility 
(Site  lb-5  acres);  and  a  future  industrial 
park  type  site  (Site  lc-16  acres).  Site  2 
(232  acres-3  parcels)  is  at  the  North 
Palm  Beach  County  Airport,  Beeline 


Highway  and  Route  786.  The  sites  ar« 
o-vmed  by  Palm  Beach  County. 

The  application  contains  evidence  of 
the  need  for  additional  zone  services  in 
the  Palm  Beach  County  area.  Several 
firms  have  indicated  an  interest  in  using 
zone  procedures  within  the  proposed 
project  for  warehousing/distribution  of 
such  items  as  electronic  components, 
peripherals  of  data  processing 
machines,  lock  components  and  ceramic 
tile.  Specific  manufacturing  approvals 
are  not  being  sought  at  this  time. 
Requests  would  be  made  to  the  Board 
Oil  a  case-by-case  basis. 

In  accordance  with  the  Board  s 
regulations  (as  revised,  56  FR  50790- 
50808.  10-8-91).  a  member  of  the  FTZ 
Staff  has  been  designated  examiner  to 
investigate  the  application  and  report  to 
the  Board. 

As  part  of  the  investigation,  the 
Commerce  examiner  will  hold  a  public 
hearing  on  June  23,  1994,  at  9  a. id.,  in 
tiie  Thomas  McCaddy  Room,  12th  Floor 
Governmental  Center,  301  N.  Olive 
Avenue,  West  Palm  Beach,  Florida. 

Public  comment  on  the  application  is 
iiivited  from  interested  parties. 
Submissions  (original  and  3  copies) 
shall  be  addressed  to  the  Board's 
Executive  Secretary  at  the  address 
below.  The  closing  period  for  their 
receipt  is  August  2,  1994.  Rebuttal 
comments  in  response  to  material 
subjnitted  during  the  foregoing  period 
may  be  submitted  during  the  subsequent 
l.j-day  period  (to  August  17,  1994). 

.\  copy  of  the  application  and 
accompanying  exhibits  will  be  available 
during  this  time  for  public  inspection  at 
the  following  locations: 

Office  of  the  Port  Director,  U.S. 
Customs  Service,  4  East  Port  Road. 
Suite  104,  Riviera  Beach,  Florida 
33404. 

Office  of  the  Executive  Secretary. 
Foreign-Trade  Zones  Board,  Room 
3716,  U.S.  Department  of  Commerce. 
14th  &  Pennsylvania  Avenue.  N.W., 
Washington.  DC  20230. 

Dated.  May  2S.  1994 
)ohn  f.  Da  Ponte,  Jr.. 

Fspcu  tive  Secretary: 

|FR  Doc.  94-13568  Filed  6-2-94;  3:45  am| 
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International  Trade  Administration 

[A-201  -802] 

Preliminary  Results  of  Ankidumping 
Duty  Administrative  Review  Gray 
Portland  Cement  and  Clinker  From 
Mexico 
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AGENCY:  International  Trat  e 
AdminisLration/Import  Ari. 
Department  of  Commerce. 
ACTION:  Notice  of  prelimin 
antidumping  duty  admini 
review. 


ninistration/ 

ry  results  of 
slrative 


SUMMARY:  The  Department 
has  conducted  an  adminis 
of  the  antidumping  duty  o 
Portland  cement  and  clink 
Mexico  The  review  covers 
this  merchandise  to  the 
during  the  period  August  1 
through  Julv  31. 1993, and 
CEMEX,  S.A.  The  results  o 
indicate  the  existence  of  di 
margins  for  the  period. 

We  invite  interested  part 
comment  on  these  prelimi 
EFFECTIVE  DATE:  June  3.  1 
FOR  FURTHER  INFORMATION 
Gabriel  Adler,  Officer  of 
Compliance,  Import  Admi 
International  Trade  Admin 
U.S.  Department  of  Comme 
Street  and  Constitution  Av 
Washington.  DC  20230;  tc 
482-1757. 
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SUPPLEMENTARY  INF0RMAT10I 

Background 

On  August  3,  1992.  the 
Commerce  (the  Department 
in  the  Federal  Register  (58 
notice  of  "Opportunity  to 
.administrative  Review 
1,  1992,  through  July  31,  1 
review  (POR)  of  the  antidun 
ijfder  on  gray  portland 
clinker  from  Mexico  (55  FR 
August  29,  1990).  In  accord 
CFR  353.22.  CEMEX.  S.A 
the  petitioners,  the  Ad  Hoc 
of  AZ-NM-TX-FL  Prod 
Portland  Cement  and  the  Na 
Cement  Co.  of  California,  In 
a  review.  On  September  30, 
Department  published  a  not 
■  Initiation  of  Antidumping 
CEMEX  (58  FR  51053).  Th 
Depart.ment  is  nov/  cond 
of  this  respondent  pursuant 
751  of  the  Tariff  Act  of  1930 
amended  (the  Tariff  Act). 

Scope  of  Review 

The  products  covered  by  ttis  re-, 
includa  gray  portland  cemen :  and 
clinker.  Gray  portland  cemor  t  is  a 
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hydraulic  cement  and  the  primary 
component  of  concrete.  Clinker,  an 
intermediate  material  product  produced 
when  manufacturing  cement,  has  no  use 
other  than  of  being  ground  into  finished 
cement.  Gray  portland  cement  is 
currently  classifiable  under  the 
Harmonized  Tariff  Schedule  (HTS)  item 
number  2523.29,  and  cement  clinker  is 
currently  classifiable  under  number 
2523.10.  Gray  portland  cement  has  also 
been  entered  under  number  2523.90  as 
"other  hydraulic  cements."  The  HTS 
subheadings  are  provided  for 
convenience  and  U.S.  Customs  Service 
(the  Customs  Service)  purposes  only. 
The  written  description  remains 
dispositive  as  to  the  scope  of  the 
product  coverage. 

Best  Information  Available 

On  October  14, 1993,  we  sent  CEMEX 
a  standard  antidumping  questionnaire 
which  instrj_ted  CEMEX  to  report  U.S. 
sales  and  home  market  sales  of  such  or 
similar  merchandise. 

In  a  letter  dated  November  16,  1993. 
CEMEX  requested  that  it  be  excused 
from  reporting  home  market  sales  of 
Type  I  cement,  merchandise  similar  but 
not  identical  to  Type  II  and  Type  V 
cement.  CEMEX  noted  that  during  the 
POR  it  had  sold  only  Type  II  and  Type 
V  cement  in  the  United  States,  and 
stated  that  it  had  sufficient  home  market 
sales  of  these  types  of  cement  in  the 
home  market  for  a  fair  value 
comparison.  CEMEX  argued  that,  in 
accordance  with  statutory  requirements 
and  the  Department's  practice,  fair  value 
comparisons  should,  wherever  possible, 
be  based  upon  sales  of  identical 
merchandise,  and  therefore  there  was  no 
need  to  report  home  market  sales  of 
Type  I  cement. 

In  a  letter  dated  November  29.  1993, 
we  denied  CEMEX's  request.  We  noted 
that  in  the  second  administrative 
review,  covering  the  period  August  1. 
1991.  through  July  31.  1992.  we  had 
found  that  CEMEX's  home  market  sales 
of  Type  II  and  Type  V  cement  had  not 
been  made  in  the  ordinary  course  oT 
trade  and  we  had  disregarded  those 
sales  for  comparison  purposes.  We 
noted  that,  given  such  a  finding  in  a 
previous  review,  it  was  possible  that  a 
similar  situation  might  e.xist  witli  regard 
to  home  market  sales  of  Type  II  and 
Type  V  cement  in  the  instant  review. 
We  therefore  required  CEMEX  to  report 
home  market  sales  of  Type  I  cemont. 

On  January  10.  1994.  CEMEX 
responded  to  our  standard 
questionnaire.  In  its  response,  CEMEX 
did  not  provide  the  required 
information  regarding  home  market 
sales  of  Type  I  cement.  Rather.  CEMEX 
argued  that  in  its  view  its  home  market 


sales  of  Type  II  and  Type  V  cement  had 
always  been  made  in  the  ordinary 
course  of  trade,  and  constituted 
sufficient  basis  for  a  fair  value 
comparison. 

On  February  4.  1994.  we  issued  a 
supplementary  questionnaire  to  CEMEX 
that,  among  other  things,  reiterated  the 
requirement  that  CEMEX  report  its 
home  market  sales  of  Type  I  cement.  We 
emphasized  that  these  sales  relevant  to 
CEMEX's  claim  that  its  home  market 
sales  of  Type  II  and  Type  V  cement  had 
been  made  in  the  ordinary  course  of 
trade  during  the  period  of  the  third 
review.  We  noted  in  the  cover  letter  that 
lack  or  incompleteness  of  response 
might  result  in  our  relying  on  best 
information  available  (BIA). 

On  March  1,  1994,  CEMEX  responded 
to  our  supplementary  questionnaire. 
Again,  CEMEX  failed  to  report  its  home 
market  sales  of  Type  I  cement.  CEN/IEX 
reiterated  its  contention  that  its  ,..|es  of 
identical  merchandise  satisfied  .ill 
statutory  criteria  for  use  in  calculating 
foreign  market  value  (FMV).  CEMEX 
argued  that  there  was  not  yet  any 
evidence  on  the  record  of  the  instant 
review  to  refute  this  contention,  and 
that  it  was  not  incumbent  on  CEMEX  to 
establish  that  its  home  market  sales  of 
Type  II  and  Type  V  cement  were  made 
in  the  ordinary  course  of  trade  CEMEX 
stated  that,  given  its  position  it  was  not 
willing  to  incur  the  expense  necessary 
to  provide  complete  Type  I  cement  sales 
data. 

Given  the  Department's  finding  that 
home  market  sales  of  Type  II  and  Type 
V  cement  were  made  outside  the 
ordinary  course  of  trade  in  the  period  of 
the  second  review,  we  have  been 
concerned  about  the  possibiUty  that 
CEMEX's  home  market  sales  of  tvpe  II 
and  Type  V  cement  might  also  have 
been  made  outside  the  ordinary  course 
of  trade  during  the  instant  POR. 

Section  773(a)(1)(A)  of  the  Tariff  Act 
and  section  353.46(a)  of  the 
Department's  regulations  provide  that 
FMV  shall  be  based  on  the  price  at 
which  "such  or  similar  merchandise"  is 
sold  in  the  exporting  country  in  the 
"ordinary  course  of  trade  for  home 
consumption".  Section  771(15)  of  the 
Tariff  Act  defines  "ordinary  course  of 
trade"  as  "the  conditions  and  practices 
which,  for  a  reasonable  time  prior  to  the 
exportation  of  the  merchandise  which  is 
the  subject  of  an  investigation,  have 
been  normal  in  the  trade  under 
consideration  with  respect  to 
merchandise  of  the  same  class  or  kind" 
(see  also  19  CFR  353.46(b)). 

In  the  previous  review,  i.e..  the 
second  review,  where  CE.MEX  reported 
home  market  sales  of  Type  I,  Type  II, 
Type  V  cement,  petitioners  made  an 


allegation  that  CEMEX's  have  market 
sales  of  Type  II  and  Type  V  cement  were 
outside  the  ordinary  course  of  trade.  In 
the  final  results  of  the  second  review  we 
compared  CEMEX's  home  market  sales 
of  Type  II  and  Type  V  cement  with  sales 
of  similar  merchandise  (namely.  Type  I 
cement)  within  the  same  class  or  kind. 

Based  on  this  comparison  and  on 
other  factors  raised  by  petitioners,  we 
concluded  in  the  second  review  that 
CEMEX's  home  market  sains  of  Type  II 
and  Type  V  cement  were  not  made  in 
the  ordinary  course  of  trade,  and  we  did 
not  use  them  for  the  purposes  of 
calculating  FMV  (See  Gray  Portland 
Cement  and  Clinker  for  Mexico:  Final     . 
Results  of  Antidumping  Duty 
Administrative  Review;  58  FR  47253 
(Septembers.  1993)). 

Based  on  this  finding,  we  believe  that 
it  is  necessarj'  to  compare  Type  li  and 
Type  V  cement  sales  with  Type  I  cement 
sales  to  determine  whether  the  same 
conditions  existed  during  the  inst.mt 
review,  i.e.,  the  third  review.  However, 
after  several  requests  for  information, 
CEMEX  has  not  reported  Type  I  cement 
sales  data  that  would  permit  such  a 
comparison. 

Preliminary  Results  of  Review 

U'hile  CEMEX  argues  that  it  is  not 
incumbent  upon  it  to  provide  the  Type 
I  cement  sales  data,  its  refusal  to 
provide  essential  infonnation  has 
prevented  the  Department  from 
determining  whether  home  market  sales 
of  Type  II  and  Type  V  cement  were  sold 
in  the  ordinary  course  of  trade. 
Therefore,  we  must  resort  to  the  use  of 
BLA,  is  accordance  with  .section  776(c) 
of  the  Traffic  Act.  For  a  detailed 
analysis  of  this  issue,  see  the 
Memorandum  from  the  Office  Director 
to  the  Deputy  Assistant  Secretary  for 
Compliance,  dated  May  18.  1994,  which 
is  on  file  m  room  B-099  of  the 
Department's  main  building. 

As  for  the  choice  of  BIA,  we  note  that 
we  have  an  established  "two-tier  " 
s\stem; 

1.  When  a  company  refuses  to 
cooperate  with  the  Department  or 
olhenvise  significantly  impedes  the 
proceedings,  we  use  as  BIA  the  higher 
of  (a)  the  highest  of  the  rates  found  for 
f-^ny  firm  for  the  same  class  or  kind  of 
merchandise  in  the  same  countrv  of 
origin  in  the  less  than  fair  value 
investigation  (LTFV)  or  prior 
administrative  review  or  (b)  the  highest 
rate  found  in  this  review  for  any  firm  for 
the  same  class  or  kind  or  merchandise 
in  the  same  country  of  origin. 

2.  When  a  company  substantially 
cooperated  with  our  request  for 
information,  but  failed  to  provide  the 
information  requested  in  a  timelv 


manner  or  in  the  form  required,  we  use 
as  BIA  the  higher  of  (a)  the  highest  rate 
(including  the  "all  others"  rate)  ever 
applicable  to  the  firm  for  the  same  class 
or  kind  of  merchandise  from  either  the 
LTFV  investigation  or  a  prior 
administrative  review,  or  fb)  the  highest 
calculated  rate  in  this  review  for  anv 
firm  for  the  class  or  kind  ofmerchandi.se 
from  the  same  country  of  origin. 

.See  -Antifriction  Bearings  (Other  Than 
Tapered  Roller  Bearings)  and  Parts 
Thereof  From  France,  et.  al.;  Final 
Results  of  Antidumping  Duty 
.  Administrative  Reviews,  57  FR  28360. 
28379  (June  24.  19921^  In  this  case,  we 
are  using  first-tier  BIA  becai  se  CEMEX 
was  uncooperative.  The  BI.'\  rate  is  the 
highest  of  the  rates  found  for  any  firm 
for  the  same  class  or  kind  of 
merchandise  in  the  same  countn,'  of 
origin  in  the  LTFV  investigation,  i.e.. 
CEMEXs  rate  of  60.33  percent  (55  FR 
29244.  July  18,  1990).  Thus,  as  a  result 
of  our  review,  we  preliminarily 
determine  the  dumping  margin  for 
CEMEX  for  the  period  August  1.  1992. 
through  July  31 .  1 993.  to  be  60.33 
percent. 

Case  briefs  and/or  written  comments 
from  interested  parties  may  be 
submitted  no  later  than  30  days  after  the 
date  of  publication  of  this  notice. 
Rebuttal  briefs  and  rebuttals  to  written 
comments,  liraited  to  issues  raised  in 
the  case  briefs  and  comiments.  may  be 
filed  no  later  than  37  days  after  the  date 
of  publication  of  this  notice. 

Within  10  days  of  the  date  of 
publication  of  this  notice,  interested 
parties  to  this  proceeding  may  request  n 
disclosure  and/or  a  hearing.  The 
hearing,  if  requested,  will  take  pla(  o  no 
later  than  44  days  after  publication  of 
this  notice.  Persons  interested  in 
attending  the  hearing  should  ascertain 
with  the  Department  the  date  an«l  time 
of  the  hearing. 

The  Department  will  subsequently 
publish  the  final  results  of  this 
administrative  review,  including  the 
results  of  its  analysis  of  issues  raised  in 
any  sue  h  written  comments  or  a 
hearing. 

The  Department  shall  determine,  and 
the  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  The  Department  will  issue 
appropriate  appraisement  instructions 
directly  to  the  Custom.s  S(;n,ire  upon 
completion  of  this  review. 

Furthermore,  the  following  deposit 
requirements  will  be  effective  for  all 
shipments  of  the  subject  merchandise 
entered,  or  withdrawn  from  wnrehnuse, 
for  consumption  on  or  after  the 
publication  date  of  the  final  results  of 
review,  as  pro\ided  by  section  751(a)(1) 
of  the  Tariff  Act;  (1)  The  cash  deposit 


rate  for  the  reviewed  company  will  be 
the  rate  determined  in  the  final  results 
of  review;  (2)  for  previously  reviewed  or 
investigated  companies  not  listed  above, 
the  cash  deposit  rate  will  continue  to  be 
the  company-specific  rate  published  for 
the  most  recent  period;  (3)  if  the 
exporter  is  not  a  firm  covered  in  thi.-; 
review,  a  prior  review,  or  the  original 
LTFV  investigation,  but  the 
manufactuier  is,  the  cash  deposit  rate 
V.  ill  be  the  rate  established  for  the  most 
rece.nt  period  for  the  manufacturer  of 
the  merchandise;  and  (4)  the  cash 
deposit  rate  for  all  other  manufacturers 
or  exporters  will  be  59.91  percent,  as 
explained  below. 

On  May  25,  1993.  the  CIT  in  Floral 
Trade  Council  v.  United  States,  822  F 
Supp.  766  (CIT  1993),  and  Federal- 
Mogul  V.  United  States,  839  F.  Supp. 
8R4  (CIT  1993),  determined  that  once  an 
"all  others"  rate  is  established  for  a 
company,  it  can  only  be  changed 
through  an  administrative  review.  The 
Department  has  determined  that  in 
order  to  implement  these  decisions,  it  is 
appropriate  to  reinstate  the  original  "all 
others"  rate  from  the  LTFV  investigation 
(or  that  rate  as  amended  for  correction 
of  clerical  errors  or  as  a  result  of 
litigation)  in  proceedings  governed  by 
antidumping  duty  orders  for  the 
purposes  of  establishing  cash  deposits 
in  all  current  and  future  adnnnistrative 
reviews. 

Bef.ause  this  proceeding  is  governed 
by  an  antidumping  duty  order,  the  'all 
others"  rate  for  this  order  will  be  59.91 
percent,  which  was  the  "all  others"  rate 
estcblished  in  the  final  notice  of  the 
LTFV  investigation  by  the  Department 
(55  FR  20244,  July  18,  1990). 

These  deposit  requirements,  when 
imposed,  shall  remain  in  effect  until 
publication  of  the  final  results  of  the 
next  administrative  review. 

This  notice  also  serves  as  a 
preliminary  reminder  to  importers  <if 
their  responsibility  under  19  CFR 
353.26  to  file  a  certificate  regarding  the 
reimbursement  of  antidumping  duties 
prior  to  liquidation  of  the  relevant 
entries  during  this  review  period. 
Failure  to  comply  with  this  requirement 
could  result  in  the  Secretar}  s 
presumption  that  reimbursement  of 
antidumping  duties  occ  urrcd  and  the 
suh.soquent  assessment  of  double 
a.'-.tidu.Tiping  duties. 

This  administrative  review  and  notice 
are  in  accordance  with  the  Tariff  Act  (19 
i:.Sf;.  Ib75(a)(1))and  19  CFR  353.22. 
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Dated:  May  26.  1994. 

Paul  L.  Joffie. 

Deputy  Assistant  Secretary  for  knport 
Administration. 

iFR  Doc.  94-13567  Filed  6-2-qfl;  8:45  ami 

ULUNG  CODE  3S10~OS-M 


National  Oceanic  and 
Administration 

[ID.  0405940] 


Atm(  ispheric 


Marine  Mammals;  Gray  Whi  ile 
Research  and  Monitoring  P  an 

AGENCY:  NationahMarine  Fiihencs 
Ser\-ice  (NMFS),  National  0<  eanic  and 
.'\tmospheric  Administratior  (NOAA). 
Commerce. 


ACTION:  NoUce  of  report  aval 
request  for  comments. 


SUMMARY:  On  Januar>'  7.  199:  i.  NMFS 
made  a  determination  that  tf  e  eastern 
North  Pacific  (California)  sto  :k  of  gray 
whale  [Eschrictius  robustus)  lad 
recovered  and  should  be  rem  jved  from 
the  List  of  Endangered  and  T  ireatened 
Wildlife  (List)  under  the  End  ingered 
Species  Act  (ESA).  Section  4  g)  requires 
NMFS  to  implement  a  systen  to 
monitor  the  status,  for  at  leas  5  years, 
of  any  species  that  has  recovi  red  and  is 
removed  from  the  List.  This  i  otice 
announces  the  availability  of  the  draft 
Gray  Whale  Research  and  Mr  nitoring 
Flan  (Plan),  that  was  prepare(   under 
section  4(g)  of  the  ESA.  for  re  iew  and 
comment. 

DATES:  Comments  on  the  Plar  must  be 
postmarked  by  August  2. 199  \ 
ADDRESSES:  Send  comments  c  n  the  Plan 
to  William  W.  Fox.  Jr..  Directdr.  Office 
of  Protected  Resources.  Natio  lal  Marine 
Fisheries  Service.  1335  East-\  .^est 
Highway,  Silver  Spring,  MD  iOOlO- 
3226.  A  copy  of  the  Plan  is  av  lilable 
from  this  address  or  by  telcph  aning  the 
■  individual  listed  below. 
FOR  FURTHER  INFORMATION  COI»irACT: 
Kenneth  R.  Hoilingshead.  Offi  ce  of 
Protef;ted  Resources.  301/713-f2055. 
SUPPLEMENTARY  INFORMATION: 

NMFS  i.ssued  a  proposed 
determination  on  November  2fc.  1991 
(56  FR  58869)  that  the  Califon  iia 
population  of  gray  whales  sho  jld  be 
removed  from  the  List.  After  a  104-day 
comment  poriod.  N.MFS  issue*  a  final 
deterniination  on  januar>'  7.  1'  i93  (58  FR 
3121). 

Under  section  4(a)  of  the  ES  \,  NMFS 
has  the  responsibility  to  monil  or  the 
status  of  the  California  gray  w  lale  for  a 
penod  of  at  least  5  years  foUoA  -ing 
delisting.  The  purpose  of  mon  torrng 
populations  following  delistin  ;  is  to 
t '.  aluate  the  validity  of  the  sta!  us 


ability  and 


determination  used  in  the  delisting 
process  and  to  determine  whether  the 
status  of  the  population  has  deteriorated 
v\ithin  a  5-year  period  subsequent  to 
delisting.  If  at  any  time  during  this 
period  NMFS  finds  that  the  species* 
-    well-being  is  at  risk,  the  ESA  (section 
•i(b)(7))  requires  NMFS  to  issue 
emergency  protective  regulations  to 
ensure  the  conservation  of  the  species 

NMFS  is  making  available  for 
comment  its  proposed  Plan.  The  Plan 
was  developed  by  the  staff  of  the 
National  Marine  Mammal  Laboratory  in 
coordination  with  the  NMFS  Gray 
Whale  Monitoring  Task  Group,  which  is 
composed  of  scientists  and  managers 
who  have  specific  responsibilities  for 
coordinating  activities  involving  gray 
whales.  The  Task  Group  was  asked  to 
develop  a  plan,  monitor  research 
activities  after  the  plan  is  implemented, 
and  also  to  serve  as  a  quick  response 
advisory  team  in  the  event  of  any 
catastrophic  event  affecting  grayvvhales. 

The  following  research  is 
recommended  for  the  first  5-year 
monitoring  plan,  in  order  of  priority: 

(1)  Estimation  of  abundance  from 
biennial  surveys  (or  other  appropriate 
sampling  period)  during  the  southbound 
migration; 

(2)  Estimation  of  calf  production 
during  the  northbound  migration; 

(3)  Determination  of  potential  biases 
in  methods  used  to  estimate  abundance 
and  calf  production; 

(4)  Determination  of  trends  in 
pregnancy  rates  from  animals  taken  in 
any  subsistence  harvests  that  niay  be 
conducted  by  Russia  on  behalf  of  its 
natives  in  Siberian  Arctic; 

(5)  Estimation  of  the  number  of 
animals  killed  in  any  subsistence 
harvests  that  may  be  conducted  by 
Russia  on  behalf  of  its  natives  in 
Siberian  Arctic; 

(6)  L'se  of  Bayesian  synthesis  to 
evaluate  current  status  of  the 
population; 

(7)  Determination  of  the  degree  to 
which  anthropogenic  factors  (e.g.. 
chemical  contaminants,  marine  noise) 
may  com.promise  the  viability  of  this 
population  (including  its  habitat). 

Dated;  May  25. 1994. 
William  W.  Fox,  Jr., 

Director.  Office  of  Protected  Resovrces. 

XntinnnI  Marine  Fisheries  Sen-ice 

[FR  Dor.  94-13499  Filed  6-2-94;  8:45  am) 

BILLING  CODE  3510-22-^ 


COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BLIND  OR 
SEVERELY  DISABLED 

Procurement  List;  Additions 

AGENCY:  Committee  for  Purchase  From 
People  Who  Are  Blind  or  Severely 
Disabled. 

ACTION:  Additions  to  the  procurement 
list. 


SUMMARY:  This  action  adds  to  the 
Procurement  List  commodities  and 
services  to  be  furnished  by  nonprofit 
agencies  employing  persons  who  are 
blind  or  have  other  severe  disabilities. 
EFFECTIVE  DATE:  luly  5.  1994. 
ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled.  Crystal  Square  3.  Suite  403. 
1735  Jefferson  Davis  Highway, 
-Arlington,  Virginia  22202-3461. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Milkman  (703)  603-7740, 
SUPPLEMENTARY  INFORMATION:  On 
December  27.  1993,  March  25  and  April 
8. 1994.  the  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled  published  notices  (58  FR 
68398.  59  FR  14155  and  16798)  of 
proposed  additions  to  the  Procurement 
List. 

After  consideration  of  the  material 
presented  to  it  concerning  capability  of 
qualified  nonprofit  agencies  to  provide 
the  commodities  and  services,  fair 
market  price,  and  impact  of  the 
additions  on  the  current  or  most  recent 
contractors,  the  Committee  has 
determined  tliat  the  commodities  and 
services  listed  below  are  suitable  for 
procurement  by  the  Federal  Government 
under  41  U.S.C.  46-48c  and  41  CFR  51- 
2.4. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
commodities  and  services  to  the 
Government. 

2.  The  action  does  not  appear  to  have 
a  severe  economic  impact  on  current 
contractors  for  the  commodities  and 
services. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
commodities  and  sen'ices  to  the 
Goveniment. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish     ' 
the  objectives  of  the  Javiti-Wagner- 
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O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  commodities  and 
services  proposed  for  addition  to  the 
Procurement  List. 

Accordingly,  the  following 
commodities  and  ser\'ices  are  hereby 
added  to  the  Procurement  List: 

Commodities 

Cord  Assembly,  Elastic, 

4020-01-072-4558. 
Frame,  Picture, 

7105-00-052-8639. 
Original  and  Duplicate  Microfiche,  Program 

1566-S,  7690-00-NSH-0018. 
(Requirements  for  the  Wright-Patterson  Air 

Force  Base,  Ohio) 

Services 

Janitorial/Custodial,  Basewide,  Fort 

Sheridan,  Illinois. 
Janitorial/Custodial,  HQ,  U.S.  Strategic 

Command,  Buildings  500,  501,  502,  515, 

522,  591  and  597,  Offutt  AFB.  Nebraska. 
Janitorial/Custodial.  U.S.  Army  Reserve 

Center,  2513-15  Gravel  Road,  Fort  Worth, 

Texas. 

This  action  does  not  affect  current 
contracts  awarded  prior  to  the  effective 
date  of  this  addition  or  options 
exercised  under  those  contracts. 
Beverly  L.  Milkman, 
Executive  Director. 
|FR  Doc.  94-13553  Filed  6-2-94;  8:45  am] 

BILLING  CODE  682»-33-P 


Procurement  List;  Proposed  Additions 

AGENCY:  Committee  for  Purchase  From 

People  Who  Are  Blind  or  Severely 

Disabled. 

ACTION:  Proposed  Additions  to 

Procurement  List. 

SUMMARY:  The  Committee  has  received 
proposals  to  add  to  the  Procurement  List 
services  to  he  furnished  by  nonprofit 
agencies  employing  persons  who  are 
blind  or  have  other  severe  disabilities. 
COMMENTS  MUST  BE  RECEIVED  ON  OR 
BEFORE:  July  5,  1994. 
ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Crystal  Square  3,  suite  403,      / 
1735  Jefferson  Davis  Highway, 
Arhngton,  Virginia  22202-3461. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Milkman  (703)  603-7740. 
SUPPLEMENTARY  INFORMATION:  This 
notice  is  published  pursuant  to  41 
U.S.C.  47(a)  (2)  and  41  CFR  51-2-3.  Its 
purpose  is  to  provide  interested  persons 
an  opportunity  to  submit  comments  on 
the  possible  impact  of  the  proposed 
actions. 

If  the  Committee  approves  the 
proposed  additions,  all  entities  of  the 
Federal  Government  (except  as 
otherwise  indicated)  will  be  required  to 


procure  the  services  listed  below  from 
nonprofit  agencies  employing  persons 
who  are  blind  or  have  other  severe 
disabilities. 

I  certify  that  the  following  action  will 
not  have  a  significemt  impact  on  a 
substantial  number  of  small  entities'. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
services  to  the  Government. 

2.  The  action  does  not  appear  to  have 
a  severe  economic  impact  on  current 
contractors  for  the  services. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
scr/ices  to  the  Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  services  proposed 
for  addition  to  the  Procurement  List. 

Comments  on  this  certification  are 
invited.  Commenters  should  identify  the 
statement(s)  underlying  the  certification 
on  which  they  are  providing  additional 
information. 

The  following  services  have  been 
proposed  for  addition  to  Procurement 
List  for  production  by  the  nonprofit 
agencies  listed: 

Janitorial/Custodial,  Bureau  of  Land 

Management,  Las  Vegas  District  Office,  Las 

Vegas,  Nevada. 
SPA:  Opportunity  Village  Association  for   . 

Retarded  Citizens,  Las  Vegas,  Nevada. 
Janitorial/Custodial,  Philadelphia  Naval 

Base,  Buildings  1,  4  and  100,  Philadelphia. 

Pennsylvania. 
NPA:  Elwyn,  Inc.,  Elwyn,  Pennsylvania. 
Beverly  L.  Milkman. 
Executive  Director. 
|FR  Doc.  94-13554  Filed  6-2-94;  8:45  ami 

BILLING  CODE  ttSO-X^-P 


Procurement  List;  Proposed  Additions 

AGENCY:  Committee  for  Purchase  From 

People  Who  Are  Blind  or  Severely 

Disabled 

ACTION:  Proposed  additions  to 

procurement  list. 

SUMMARY:  The  Committee  has  received  a 

proposal  to  add  to  the  Procurement  List 

commodities  to  be  furnished  by 

nonprofit  agencies  employing  persons 

who  are  blind  or  have  other  severe 

disabilities. 

COMMENTS  MUST  BE  RECEIVED  ON  OR 

BEFORE: July  5,  1994. 

ADDRESSES:  Committee  for  Purchase 

From  People  Who  Are  Blind  or  Severely 


Disabled,  Crystal  Square  3,  suite  403, 
1735  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202-3461. 

FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Milkman  (703)  603-7740. 

SUPPLEMENTARY  INFORMATION;  This 
notice  is  published  pursuant  to  41 
U.S.C.  47(a)  (2)  and  41  CFR  51-2-3.  Its 
purpose  is  to  provide  interested  persons 
an  opportunity  to  submit  comments  on 
the  possible  impact  of  the  proposed 
actions. 

If  the  Committee  approves  the 
proposed  addition,  all  entities  of  the 
Federal  Government  (except  as 
otherwise  indicated)  will  be  required  to 
procure  the  commodities  listed  below 
from  nonprofit  agencies  employing 
persons  who  are  blind  or  have  other 
severe  disabilities. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
commodities  to  the  Government. 

2.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
commodities  to  the  Government. 

3.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-i8c)  in 
connection  with  the  commodities 
proposed  for  addition  to  the 
Procurement  List. 

Comments  on  this  certification  are 
invited.  Commenters  should  identify  the 
statement(s)  underlying  the  certification 
on  which  they  are  providing  additional 
information. 

The  following  commodities  have  been 
proposed  for  addition  to  Procurement 
List  for  production  by  the  nonprofit 
agency  listed: 

Cup,  Plastic, 

735O-0O-761-7467, 

7350-00-914-5088, 

7350-00-914-5089. 
MPA:  Oklahoma  League  for  the  Blind 
Oklahoma  City,  Oklahoma. 

Beverly  L.  Milkman. 

Executive  Director. 

[FR  Doc.  94-13555  Filed  6-2-94;  8:45  am] 

BILUNG  CODE  6820-33-P 
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DEPARTMENT  OF  DEFEf  SE 

Department  of  the  Air  Fofce 

Solid  Waste  Management  Facility, 
Andersen  AF8,  Guam;  N(  tice  of 
Availability  Draft  Environmental  Impact 
Statement 


com  K)st 


And 


'ti 


The  Ignited  StattJs  Air  I' 
announces  the  availabilily 
Environmental  Impact  Sta 
construction  of  a  new  soli( 
niamigement  facility  at  An 
Force  Base.  Guam.  Thi*  nv 
provide  for  recycling 
disposal  of  asU'stos.  rubbl 
and  municipal  solid  waste 
of  the  proposed  action  is  t( 
solid  waste  generated  by 
(12.000  tons  per  yearj  aftei 
un-tKise  unlined  landfill  rt: 
capacity  in  approximately 
preferred  alternatii-e  for  in 
waste  disposal  is  vertical  e 
the  existing  landfill.  The  p 
action  is  considered  an  int^ 
tiesigned  not  to  exceed  10 
accommodate  .Air  Force  lu; 
island-wide  solid  waste  nw 
system  ran  be  implemente 
the  proposed  action  does  li 
capability  for  limited  €;xter 
event  that  an  island-wide  j 
not  bicome  available  at  thr 
years.  Specifically,  it  is  _ 
new  landfill  be  constnictec 
the  existing  one  in  such  a 
the  liner  system  ft)r  the  no 
serve  as  a  cap  for  the  old  fa 
Provisions  will  be  made  fo 
I  filloction.  removal,  and  t 
l»-dchate.  and  for  groundvva 
monitoring.  Other  alternati 
c;onsidered  include:  a  new 
<:iiii.structed  at  one  of  seven 
sites  on  Andersen  AFB.  us< 
Clovenunent  of  Guam  Ordo 
use  of  a  proposed  Govern 
waste-to-energy  facility,  fat 
island-wide  Government 
Dj'partment  of  Defense  la 
incineration  on  bast;,  use  o 
landfill  at  the  Apra  HarlKtr 
and  no  action. 

Two  major  environuit.nta 
affect  the  selection  (»f  a  pn-f 
alternative.  First,  the  uiajori 
Andersen  Air  Force  Bii.v  o 
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Air  Force  Base  is  habitat  for  endangered 
species.  The  primary  endangered 
species  of  concern  are  the  Mariana  crow 
and  the  Mariana  fruit  bat.  The  principal 
threat  to  these  species  is  predation  on 
eggs  and  young  by  an  introduced 
species,  the  brown  tree  snake.  The 
propo.sed  action  includes  engineering 
controls  (a  double  liner  with  leachate 
collection,  removal,  and  treatment)  to 
minimize  the  likelihood  of  impacts  to 
the  aquifer.  Furthermore,  by  capping  the 
existing  landfill,  the  proposed  action 
will  reduce  the  production  of  leachate 
from  previously  landfilled  materials. 
F'olential  effects  on  the  biota,  and 
endangered  spfK;ies  in  particular,  are 
unlikely  because  the  proposed  action 
will  take  place  at  a  site  that  is  alreadv 
disturbed  and  has  minimal  habitat 
value. 

The  li'nited  States  Air  Force  invites 
comments  and  suggestions  from  all 
interested  parties  on  the  findings  of  the 
Knvironmental  Impact  Statement,  and 
has  tentatively  scheduled  a  public 
hearing  for  May  1994.  Notice  of  the 
exact  time  and  place  of  the  hearing  will 
be  published  in  the  news  media.  If 
concerned  persons  are  not  able  to  attend 
the  public  hearing,  written  comments 
and  suggestions  will  be  accepted.  To 
ensure  that  the  Air  Force  will  have 
sufficient  time  to  fully  consider  public 
contributions,  written  comments  must 
be  received  no  later  than  forty-five  (45) 
days  from  the  publication  of  today's 
notice.  Gonimcnts  or  requests  for  further 
information  concerning  this 
Lnvironmental  Impact  Statement  should 
be  addressed  to  Mr.  Roy  N.  Tsutsui, 
Chief.  F'.'nvironmental  Flight,  Andersen 
AFB.  Guam,  633  CES/CEV,  Bldg.  IflOOl. 
Unit  14007,  APO,  AP  96.543-4007; 
Phone:  (671)  366-2101 

List  of  Subjects 

Lnvironmental  Protection. 
Lnvironmental  Impact  Statement.  U.S. 
Air  Force.  Anderson  AFB,  Guam.  Notice 
of  .Availability,  Solid  waste. 
Patsy  I.  Conner, 

Air  Font-  Ff^nral  lingislcr  Liaison  O/fiver 
,'t-R  n<M:.  14-1.152.5  Filed  R-2-<»4;  8:45  ami 
BILLING  CODE  3190-01-P 


Department  of  the  Army 

Notice  of  Closed  Meeting,  Armed 
Forces  Epidemiological  Board 

agency:  Armed  Forces  Fpidcmioh*gical 
Board.  DOD. 

ACTION:  Notice  of  closed  meeting. 

In  accordance  with  secticin  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 


{Pub.  L.  92-462)  announcement  is  made 
of  the  following  committee  meetiii.i;. 

Name  of  Committee:  Armed  Fort.es 
Epidemiological  Board,  DOD. 

Date  of  Meeting:  8  July  1994. 

Time:  0730-1630. 

Place:  Fort  Detrick,  Maryland. 

Proposed  Agenda:  Medical  Aspec;!-  of 
Chemical  Defense. 

Portions  of  this  meeting  will  be  closi.l 
to  the  public  in  accordance  with  section 
552b(c)  of  title  5  U.S.C.  specifically 
subparagraph  (1)  thereof  and  title  5 
U.S.C.  appendix  1.  subsection  10(d). 
Should  additional  information  be 
desired,  please  contact  the  Executive 
Secretary.  AFEB.  Skyline  Six,  5109 
Leesburg  Pike,  room  667.  Falls  Cliurch. 
Virginia  22041-3258.  telephone  75t>- 
8012. 

Kenneth  L.  Denton, 
Army  Federal  Register  Liaison  Officer. 
IFR  Doc.  94-1352.3  Filed  6-2-04;  8:45  di!i| 
BILLING  CODE  3710-08-M 


Army  Science  Board;  Open  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463).  announcement  is 
made  of  the  following  Committee 
Meeting; 

Name  of  Commilliri!:  .\m\\  .Science  Bmird 
(ASB). 

Date  of  Meeting:  21-2:1  |uiie  1994. 

Time  of  NlL-eting:  0900-1700. 

f'lact;:  Pentagon.  Washington.  IK;. 

Agenda:  The  Army  Science  Hoard's 
.Summer  Study  Team  on  ■'Technical 
Architecture  for  C4l"  will  meet  in  the 
Pentagon  to  hear  selected  briefing,';  on 
Art:hitecture  and  Standards.  Thi.s  meeting 
ivill  be  open  to  the  public.  Any  interested 
person  may  attend,  appear  before,  or  file 
statements  with  the  committee  at  the  time 
and  in  the  manner  pemiitted  by  the 
<:c)mmittee.  The  .-XSB  Administrative  Officer. 
.Sally  Warner,  may  Iw  contacted  for  hirtht-r 
information  at  (7()r»)  fi95-()"81. 
Sally  A.  Warner. 

Adminislrathe Officer.  Army Sciencf; Hoard. 
U'K  Dor.  94-11524  Filed  6-2-94:  8:45  am! 
BILLING  CODE  371(M>S-M 


DEFENSE  NUCLEAR  FACILITIES 
SAFETY  BOARD 

[Recommendation  94-1] 

Improved  Schedule  for  Remediation  in 
the  Defense  Nuclear  Facilities  Complex 

agency:  Defense  Nuclear  I'acilitie.s 

.Saft^ty  Board. 

ACTION:  Notice;  rcf:ommendalioii. 

SUMMARY:  The  Defense  Nurlear 
Facilities  Safety  Board  has  made  a 
n'commendation  to  the  .Si-cretarv  of 
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Energy  pursuant  to  42  U.S.C.  2286a 
concerning  improved  schedule  for 
remediation  in  the  defense  nuclear 
facilities  complex.  The  Board  requests 
public  comments  on  this 
recommendation. 
DATES:  Comments,  data,  views,  or 
arguments  concerning  this 
recommendation  are  due  on  or  before 
July  5.  1994. 

ADDRESSES:  Send  commants.  data, 
views,  or  arguments  concerning  this 
recommendation  to:  Defense  Nuclear 
Facilities  Safety  Board,  625  Indiana 
Avenue,  NVV.,  suite  700,  Washington. 
DC  200C4. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kermelh  M.  Pusateri  or  Carole  C. 
Morgan,  at  the  address  above  or 
telephone  (202)  208-6400. 

Dated:  May  31,  1994. 
John  T.  Conway, 

Chairman. 

Improved  Schedule  for  Remediation  in 
the  Defense  Nuclear  Facilities  Complex 

The  halt  in  production  of  nuclear 
weapons  and  materials  to  be  used  in 
nuclear  weapons  froze  the 
manufacturing  pipeline  in  a  state  that, 
for  safety  reasons,  should  not  be 
allowed  to  persist  unremediated.  The 
Board  has  concluded  from  observations 
and  discussions  with  others  that 
imminent  hazards  could  arise  within 
two  to  three  years  unless  certain 
problems  are  corrected. 

We  are  especially  concerned  about 
specific  liquids  and  solids  containing 
fissile  materials  and  other  radioactive 
substances  in  spent  fuel  storage  pools, 
reactor  basins,  reprocessing  canyons, 
processing  lines,  and  various  buildings 
once  used  for  processing  and  weapons 
manufacture. 

It  is  not  clear  at  this  juncture  how 
fissile  materials  produced  for  defense 
purposes  will  eventually  be  dealt  with 
long  term.  What  is  clear  is  that  the 
extant  fissile  materials  and  related 
materials  require  treatment  on  an 
accelerated  basis  to  convert  them  to 
forms  more  suitable  for  safe  interim 
storage. 

The  Board  is  especially  concerned 
about  the  following  situations: 

•  Several  large  tanks  in  the  F-Canyon 
at  the  Savannah  River  Site  contain  tens 
of  thousands  of  gallons  of  solutions  of 
plutonium  and  trans-plutonium 
isotopes.  The  trans-plutonium  solutions 
remain  from  califomium-252  products; 
they  include  highly  radioactive  isotopes 
of  americium  and  curium.  These  tanks, 
their  appendages,  and  vital  support 
systems  are  old.  subject  to  deterioration, 
prone  to  leakage,  and  are  not  seismically 
qualified.  If  an  earthquake  or  other 


accident  were  to  breach  the  tanks,  F- 
Canyon  would  become  so  contaminated 
that  cleanup  would  be  practically 
impossible.  Containment  of  the 
radioactive  material  under  such 
circumstances  would  be  highly 
uncertain. 

•  The  K-East  Basin  at  the  Hanford 
Site  contains  hundreds  of  tons  of 
deteriorating  irradiated  nuclear  fuel 
from  the  N-Reactor.  This  fuel  has  been 
heavily  corroded  during  its  long  period 
of  storage  under  water,  and  the  bottom 
of  the  basin  is  no\v  covered  by  a  thick' 
deposit  of  sludge  containing  antinide 
compounds  and  fission  products.  The 
basin  is  near  the  Columbia  River.  It  has 
leaked  on  several  occasions,  is  likely  to 
leak  again,  and  has  design  and 
construction  defects  that  make  it 
seismically  unsafe. 

•  The  603  Basin  at  the  Idaho  National 
Engineering  Laboratory  (INEL)  contains 
deteriorating  irradiated  reactcr  fuel  ft-om 
a  number  of  sources.  This  basin  also 
contains  sludge  from  corrosion  of  the 
reactor  fuel.  The  seismic  competence  of 
the  603  Basin  is  not  established. 

•  Processing  canyons  and  reactor 
basins  at  the  Savannah  River  Site 
contain  large  amounts  of  deteriorating 
irradiated  reactor  fuel  stored  under 
conditions  similar  to  those  at  the  603 
Basin  at  INEL. 

•  There  are  thousands  of  containers 
of  plutonium-bearing  liquids  and  solids 
at  the  Rocky  Flats  Plant,  the  Hanford 
Site,  the  Savannah  River  Site,  and  the 
Los  Alamos  National  Laborator>'.  These 
materials  were  in  the  nuclear-weapons- 
manufacturing  pipeline  when 
manufacturing  ended.  Large  quantities 
of  plutonium  solutions  are  stored  in 
deteriorating  tanks,  piping,  and  plastic 
bottles.  Thousands  of  containers  at  the 
Rocky  Flats  Plant  hold  miscellaneous 
plutonium-bearing  materials  classed  as 
"residuals",  some  of  which  are 
chemically  unstable.  Many  of  the 
containers  of  plutonium  metal  also 
contain  plastic  and.  in  some  at  the 
Rocky  Flats  Plant,  the  plastic  is  believed 
to  be  in  intimate  contact  with  the 
plutonium.  It  is  well  known  that 
plutonium  in  contact  with  plastic  can 
cause  formation  of  hydrogen  gas  and 
pyrophoric  plutonium  compounds 
leading  to  a  high  probability  of 
plutonium  fires. 

We  note  that  removal  of  fissile 
materials  fiDm  the  603  Basin  at  INEL 
has  begun.  We  are  also  following  the 
plans  for  remedying  several  of  the  other 
situations  fisted.  In  general  these  plans 
are  at  an  early  stage.  In  addition,  we  are 
aware  of  steps  DOE  has  taken  to  assess 
spent  fuel  inventories  and 
vulnerabilities.  We  also  note  that  a 
number  of  environmental  assessments 


are  being  conducted  in  relation  to  the 
situations  we  have  listed  above.  Finally, 
we  note  that  a  draft  DOE  Standard  has 
been  prepared  for  methods  to  be  used  in 
safe  storage  of  plutonium  metal  and 
plutonium  oxide. 

These  actions  notwithstanding,  the 
Board  is  concerned  about  the  slow  pace 
of  remediation.  The  Board  believes  that 
additional  delays  in  stabilizing  these 
materials  will  be  accompanied  by 
further  deterioration  of  safety  and 
unnecessary  increased  risks  to  workers 
and  the  public. 

Therefore  the  Board  recommends: 

(1)  That  an  integrated  program  plan  be 
formulated  on  a  high  priority  basis,  to 
convert  within  two  to  three  years  the 
materials  addressed  in  the  specific 
recommendations  below,  to  forms  or 
conditions  suitable  for  safe  interim 
storage.  This  plan  should  recognize  that 
remediation  will  require  ELsystems 
engineering  approach,  involving 
integration  of  facilities  and  capabilities 
at  a  number  of  sites,  and  will  require 
attention  to  limiting  worker  exposure 
and  minimizing  generation  of  additional 
waste  and  emission  of  effluents  to  the 
environment.  The  plan  should  include  a 
provision  that,  within  a  reasonable 
period  of  time  (such  as  eight  years),  all 
storage  of  plutonium  metal  and  oxide 
should  be  in  conformance  with  the  draft 
DOE  Standard  on  storage  of  plutonium 
now  being  made  final. 

(2)  That  a  research  program  be 
established  to  fill  any  gaps  in  the 
information  base  needed  for  choosing 
among  the  alternate  processes  to  be  used 
in  safe  conversion  of  various  types  of 
fissile  materials  to  optimal  forms  for 
safe  interim  storage  and  the  longer  term 
disposition.  Development  this  research 
program  should  be  addressed  in  the 
program  plan  called  for  by  (1)  above. 

(3)  That  preparations  be  expedited  to 
process  the  dissolved  plutonium  and 
trans-plutonium  isotopes  in  tanks  in  the 
F-Canyon  at  the  Savannah  River  Site 
into  forms  safer  for  interim  storage.  The 
Board  considers  this  problem  to  be 
especially  urgent. 

(4)  That  preparations  be  expedited  to 
repackage  the  plutonium  metal  that  is  in 
contact  with,  or  in  proximity  to,  plastic 
and  to  eliminate  the  associated  existing 
hazard  in  any  other  way  that  is  feasible 
and  reliable.  Storage  of  plutonium 
materials  generated  through  this 
remediation  process  should  be  such  that 
containers  need  not  be  opened  again  for 
additional  treatment  for  a  reasonably 
long  time. 

(5)  That  preparations  be  expedited  to 
process  the  containers  of  possibly 
unstable  residues  at  the  Rocky  Flats 
Plant  and  to  convert  constituent 
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piutonium  to  a  form  suitaple  for  safe 
interim  storage. 

(6)  That  preparations  be 
process  the  deteriorating 
reactor  fuel  stored  in  basi 
Savannah  River  Site  into 
for  safe  interim  storage  ur 
for  ultimate  disposition  is 

(7)  That  the  program 
place  the  deteriorating 
the  KEast  Basin  at  the 
a  stable  configuration  for 
until  an  option  for  ult 
iu  chosen.  This  program 
directed  toward  storage  m 
will  minimize  further  d 

(8)  That  those  facilities 
needed  for  future  handlin 
treatment  of  the  materials 
maintained  in  a  usable  sta 
facilities  include,  among 
and  H-Canyon  and  the  FB 
Lines  at  the  Savannah  Ri 
plutonium-handling  glove 
among  those  at  the  Rocky 
the  Los  Alamos  National 
and  the  Hanford  Site,  and 
facilities  necessary  to  su 
handling  capability  at  the 
the  Oak  Ridge  Site. 

(9)  E.xpedited  preparali 
accomplish  actions  in  it 
(7)  above  should  take  into 
need  to  meet  the 
operational  readiness  in 
with  DOE  Order  5480.31 
John  T.  Conway. 
C!:cirn:an. 
!FR  Doc.  94-13509  Filed  6-12-^*4.  8:45  ami 
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DEPARTMENT  OF  EDUC/fHON 

Notice  of  Proposed  Inforniatton 
Coileclion  Requests 

AGENCY:  Department  of  Education. 

ACTION:  Notice  of  Proposet  Information 
Collection  Requests. 


SUMMARY:  The  Acting  Dire<|tor 
information  Resources 
Ser\'ice,  invites  comments 
information  collection 
required  by  the  Paperwork 
Act  of  1980. 


DATES:  An  expedited  revieif' 
requested  in  accordance  w 
since  allowing  for  the  nom^al 
period  would  adversely  a 
interest.  Approval  by  the  Office 
Management  and  Budget  (QMB) 
bern  requested  by  May  31 
ADDRESSES:  Written  commdnts 
lie  addressed  to  the  Office  t  f 
Information  and  Regulator)  Affairs. 
Attention:  Dan  Chenok.  Deik  Officer. 
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Department  of  Education,  Office  of 
Management  and  Budget,  72B  Jackson 
Place.  NW..  room  3208.  New  Executive 
Office  Building.  Washington.  DC  20503. 
Requests  for  copies  of  the  proposed 
information  collection  request  shoult!  be 
addressed  to  Patrick  J.  Sherrill. 
Department  of  Education.  400  Maryland 
Avenue  SW..  room  5624.  Regional 
Office  Building  3.  Washington.  DC 
20202 

FOR  FURTHER  INFORMATION  CONTACT; 
Patrick  f.  Sherrill,  (202)  708-8196. 
SUPPLEMENTARY  INFORMATION:  Section 
3517  of  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C.  chapter  3517)  requires 
that  the  Director  of  OMB  provide 
interested  Federal  agencies  and  pc-sons 
an  early  opportunity  to  comment  on 
information  collection  requests.  OMB 
may  amend  or  waive  the  requirement 
for  public  consultation  to  the  extent  that 
public  participation  in  the  approval 
process  would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  . 

The  Acting  Director,  Information 
Resources  Management  Service, 
publishes  this  notice  with  the  attached 
proposed  information  collection  request 
prior  to  submission  of  this  request  to 
OMB.  This  notice  contains  the  following 
information:  (1)  Type  of  review 
requested,  e.g.,  expedited:  (2)  Title;  (3) 
Abstract;  (4)  Additional  Information;  (5) 
Frequency  of  collection;  (6)  Affected 
public;  and  (7)  Reporting  and/or 
Recordkeeping  burden.  Because  an 
expedited  review  is  requested,  a 
description  of  the  information  to  be 
collected  is  also  included  as  an 
attachment  to  this  notice. 

Dated:  May  27, 1994. 
Mary  P.  Liggett, 

Acting  Director,  Information  Resources 
Management  Service. 

Office  of  Postsecondary  Education 

T}j>e  of  Reiiew:  Emergency 

Title:  Report  of  Financial  Need  and 
Certification  for  the  Jacob  K.  Javits 
Fellows  Program 

Abstinct:  The  Report  is  designed  to 
collf;ct  required  information  from 
institutions  of  higher  education 
regarding  graduate  participants  of  the 
Jacob  K.  Javits  Fellows  Program.  The 
data  collected  is  required  in  order  that 
continued  funding  may  be  requested 
for  the  fellows. 

Additional  Information:  The  U.S. 
Department  of  Education  has 
requested  an  emergency  review  and 
approval  from  the  Office  of 
Management  and  Budget.  The 
Department's  requested  approval  date 


is  May  31,  1994.  This  collection 
requirement  expires  on  May  31,  1994. 
If  this  happens,  the  Department 
would  have  no  legal  means  of 
collecting  the  information  from 
institutions  in  which  the  successful 
applicants  plan  to  enroll,  and 
therefore  would  not  be  able  to  obligate 
the  funds  appropriated  for  this 
purpose  in  FY  1994. 

Frequency:  One  time 

Affected  Public:  Individuals  or 
households;  Non-profit  institutions 

Reporting  Burden: 
Responses:  100 
Burden  Hours;  500 

Recordkeeping  Burden: 
Recordkeepers:  500 
Burden  Hours:  500 


IFR  Doc.  94-1.1485  Filed  6- 
8ILUNG  CODE  400O-1-M 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regi,latory 
Commission 

[Docket  No.  ER91 -435-01 2,  et  al.] 

DC  Tie,  Inc.,  et  ai.;  Electric  Rate  and 
Corporate  Regulation  Filings 

May  26.  1994. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commis.sion: 

1.  DC  Tie,  Inc. 

lOocket  i\o.  ER91-4.3.5-012I 

Take  notice  lliat  on  May  14.  1994.  DC 
Tie.  Inc.  (DC  Tie)  filed  certain 
information  as  required  by  the 
Commission's  July  11.  1991  letter  order 
in  Docket  No.  ER91-4J5-O00.  Copies  of 
DC  Tie's  informational  filing  arc  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 

2.  Eastern  Power  Distribution  Inc. 

I  Docket  No.  ER94-9G4-001I 

Take  notice  that  on  May  5.  1994, 
Eastern  Power  Distribution  (EPD) 
tendered  for  filing  with  the  Federal 
Energy  Regulatory  Commission 
(Commission)  revised  F.E.R.C.  Electric 
Rate  Schedule  No.  1,  which  tariff  sheets 
are  attached  as  Appendix  A. 

The  attached  tariff  sheet  is  submitted 
in  compliance  with  the  Commission's 
April  5.  1994  order  which  required  EPD 
to  file  a  revised  rate  schedule  which 
codifies  that  no  sale  may  be  made 
pursuant  to  the  rate  schedule  to  any 
entity  controlled  by,  under  common 
control  with,  or  controlling  Eastern 
Power  Distribution. 

Comment  date:  June  9.  1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 
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3.  Southern  California  Edison  Company 

lDock(;t  N'o.  ER94-906-OOOI 

Take  notice  that  on  May  17,  1994, 
Southern  Cahfornia  Edison  Company 
tendered  for  filing  supplemental 
information  to  its  February  28,  1994 
filing  in  the  above-referenced  docket. 

Comment  date:  June  9,  1994,  in 
accordance  with  Standard  Paragraph  E 
ai  the  end  of  this  notice. 

4.  Northern  States  Power  Company 
(.Minnesota) 

IDockel  No.  EK94-1 046-000) 

Take  notice  that  on  April  28,  1994. 
Northern  States  Power  Company 
(Minnesota)  tendered  an  Amend.ment  to 
Supplement  No.  52  to  the  Connection 
Agreement  between  Northern  States 
Power  Company  (Minnesota)  3nd  the 
Cooperative  Power  Association. 

NSP  submits  this  Amendment  to 
clarifj'  thai  ihe  requested  effective  date 
of  this  agreement  is  May  15,  1994.  NSP 
requests  waiver  of  the  Commission's 
fJctice  Requirements  under  Part  35  so 
the  Agreement  may  be  effective  as  of  the 
date  requested. 

Comment  date:  June  9,  1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Florida  Power  Corporation 

(Docket  No.  ER94-1 060-000| 

Take  notice  that  od  May  19, 1994. 
Florida  Power  Corporation  (FPC) 
tendered  for  filing  supplemental 
information  to  its  March  18,  1994  fding 
in  the  above-referenced  docket. 

Comment  date:  June  9,  1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  PaciflCorp 

[Pockat  No.  ER94-1134-OOOJ 

Take  notice  that  PacifiCorp,  on  May 
23,  1994,  tendered  for  filing  an 
amendment  to  its  filing  of  the  Letter 
Agreement  dated  February  16.  1994 
between  PacifiCorp  and  Idaho  Power 
Company. 

PacifiCorp  requests  that  a  waiver  of 
prior  notice  be  granted  to  its  filing. 

Copies  of  this  filing  were  supplied  to 
Idaho  Power  Company,  the  Idaho  Public 
Utilities  Commission  and  the  Public 
Utility  Commission  of  Oregon. 

Comment  date:  June  9, 1994,  in 
accordance  with  Standa.-d  Paragraph  E 
at  the  end  of  this  notice. 

7.  Arizona  Public  Service  Co. 

I  Docket  No.  ER94-1 137-000] 

Take  nodce  that  on  May  20,  1994. 
Arizona  Public  Service  Company  (APS) 
tendered  for  filing  proposed 
Amendment  No.  1  to  the  Capacity  Sale 
Agreement  between  Citizens  Utilities 


Company  (Citizens)  and  APS  in 
response  to  Staffs  recommendations  in 
this  docket. 

Comment  dote;  June  9,  1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Alabama  Power  Co. 

(Docket  No.  ER94-11 58-000) 

Take  notice  that  on  May  19, 1994, 
Alabama  Power  Company  submitted 
supplemental  information  in  this 
docket. 

Comment  date:  June  9, 1994,  in 
accordance  with  Standard  Paragraph  E 
a'  the  end  of  this  notice. 

9.  Florida  Power  Corp. 

i Docket  No.  ER94-1 245-000] 

Take  notice  that  Florida  Power 
C  orporation  (Florida  Power)  on  May  11, 
1394,  tendered  for  filing  a  Third 
Amendment  between  Florida  Power 
Corporation  and  Seminole  Electric 
Cooperative,  Inc.  for  Supplemental 
Retail  Service,  Transmission  and 
Distribution  Service  and  Load 
Following  Sen,'ice.  The  Third 
Amendment  provides  for  Florida  Power 
to  sell  and  Seminole  Electric 
Cooperative,  Inc.  (Seminole)  to  buy  all 
interruptible  resale  sen-ice  required  by 
a  member  system  of  Seminole  for  new 
interruptible  loads  locating  within  the 
member  system  service  territory  within 
Hardee  County,  Florida. 

Florida  Power  requests  that  the  rale 
change  be  permitted  to  become  effective 
sixty  days  after  its  submission  for  filing. 

Comment  date:  June  9,  1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE., 
Washington,  DC  20426.  in  accordance 
with  Rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  18  CFR 
335.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  tlie  proceeding. 
Any  person  wishing  to  become  a  party 
n.ust  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 


Commission  and  are  availablejor  public 

inspection. 

Linwood  A.  Watson.  Jr., 

Acting  Secretary: 

|F"R  Doc.  94-13475  Filed  6-2-94:  8:45  am] 

BILLING  CODE  6717-01-P 


[Docket  No.  ER93-299-001,  et  al.J 

Florida  Power  Corp.,  et  a!.;  Electric 
Rate  and  Corporate  Regulation  Filings 

May  25,  1994. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1 .  Florida  Power  Coqi. 

[Docket  No  ER93-299-00l] 

Take  notice  that  on  May  13,  1994. 
Florida  Power  Corporation  (FPC) 
ti^ndered  for  filing  its  Compliance 
Refund  Report  in  the  above-reference 
docket. 

Comment  date:  June  8, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Pennsylvania  Power  &  Light  Co. 

IDocket  No  ER94-945-000| 

Take  notice  that  on  May  23,  1994, 
Pennsylvania  Power  &  Light  Company 
(PP&L),  tendered  for  filing  supplemental 
material  relating  to  the  above  docket. 

Comment  date:  June  8,  1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Boston  Edison  Co. 

IDocket  No.  ER94-1 269-000] 

Take  notice  that  on  May  17,  1994. 
Boston  Edison  Company  (Edison)  filed  a 
letter  agreement  between  itself  and 
thirteen  Massachusetts  municipal 
electric  systems  extending  the  deadline 
for  the  Municipals'  submission  of 
objections  to  Edison's  1992  bills  for 
services  rendered  under  each  municipal 
system's  Pilgrim  power  purchase 
contract  in  1992.  The  letter  agreement 
extends  that  deadline  from  May  19, 
1994  until  June  20,  1994.  The  letter 
agreement  makes  no  other  changes  to 
the  rates,  terms  end  conditions  of  the 
affected  Pilgrim  contracts. 

Edison  states  that  it  has  served  copies 
of  this  filing  upon  each  of  the  affected 
customers  and  upon  the  three  other 
Pilgrim  power  purchasers;  Reading 
Municipal  Light  Department,  Montaup 
Electric  Company  and  Commonwealth 
Electric  Company;  as  well  as  the 
Massachusetts  Department  of  Public 
Utilities. 

Comment  date:  June  8.  1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


agn  ement 
Mpnitoba  Hydro 
ter  Tail  states 
r  the  sale  of 
VIHEB  to  Otter 
through 


(fommission  to 
me  effective 


4.  Otter  Tail  Power  Co. 

(Docket  No.  ER94-1270-000 

Take  notice  that  on  Ma  '  18.  1994, 
Otter  Tail  Power  Compan^  (Otter  Tail) 
tendered  for  filing  an 
between  Otter  Tail  and 
Electric  Board  (MHEB). 
that  the  Agreements  are  f 
capacity  and  energy  from 
Tail  for  the  months  of  Ma 
October  for  1995  and  1991 

Otter  Tail  requests  the 
allow  this  schedule  to  betfc 
on  May  1,  1995. 

Comment  date:  June  8.  1994.  in  / 
accordance  with  Standarc  Paragraph  E 
at  the  end  of  this  notice. 

5.  Consolidated  Edison  cj.  of  \cw 
York,  Inc. 

IDocket  No.  ER94-1271-O00I 

Take  notice  that  on  May 
Consolidated  Edison  Com 
York.  Inc.  (Con  Edison) 
filing  an  agreement  with 
Mohawk  Power  Corporation 
provide  for  the  sale  of 
capacity.  The  agreement  , 
sales  of  excess  energy  and 
made  subject  to  cost  based 
The  ceiling  rate  for  energy 
Edison  sells  is  110  percent 
highest  incremental  energ\ 
Edison's  system  and  tho 
capacity  that  Con  Edison 
per  megawatt  hour. 

Con  Edison  states  that  a 
filing  has  been  served  by 
NiMo. 

Comment  date:  June  8. 
accordance  with  Standard 
at  the  end  of  this  notice. 


Ni 


exc(  ss 


p:  ov 


I  ce . 
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May 


6.  Citizens  Utilities  Co. 

[Docket  No.  ER94-1272-0001 
Take  notice  that  on  May 
Citizens  Utilities  Company  (C 
tendered  for  filing  an  Agrei 
whereby  Citizens  provided 
Transmission  Service  to  tht 
Swanton,  Vermont,  Electric 
Department  (Swanton)  on  _ 
during  a  recently-schedulec 
the  Vermont  EiecLnc  Power 
(VELCO).  VELCO  currently 
transmission  service  to  Swaji 
Citizens  states  that  a  copy 
was  served  on  Swanton  anc 
Vermont  Public  Service  _. 
Comment  date:  June  8, 1 
accordance  with  Standard 
at  the  end  of  this  notice. 

7.  West  Texas  Utilities  Co. 

(Docket  No.  ER94-1 273-000] 


Take  notice  that  on  May 

West  Texas  Utilities  Comp_ 

tendered  for  filing  two  Letle 
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its  filing 
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Paragraph  E 


Agreements  between  WTU  and  the  City 
of  Coleman,  Texas  (Coleman).  Pursuant 
to  the  Letter  Agreements,  WTU  has 
agreed  to  make  additional  energy 
available  to  Coleman  during  the  on-peak 
hours  of  the  summer  months  of  1994, 
pursuant  to  a  Supplemental  Sales 
Agreement  between  WTU  and  Coleman, 
previously  filed  with  the  Commission. 
WTU  has  also  agreed  to  extend  the 
availabihty  of  additional  energy  during 
on-peak  hours  for  the  summer  months 
of  all  future  years  in  which  the 
Supplemental  Sales  Agreement  is  in 
effect. 

WTU  requests  waiver  of  the  notice 
requirements  in  order  that  the  Letter 
Agreement  may  become  effective  as  of 
June  1,  1994. 

Comment  date:  June  8,  1994.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Arizona  Public  Service  Co. 

(Docket  No.  ER94-1 274-000] 

Take  notice  that  on  May  13.  1994. 
Arizona  Public  Service  Company  (APS) 
tendered  for  filing  revised  Exhibit  A  to 
the  Wholesale  Power  Supplement 
Agreement  (Agreement)  between  APS 
and  tlie  United  States  of  America. 
Bureau  of  Indian  Affairs  on  behalf  of  the 
San  Carlos  Indian  Irrigation  Project 
(SCIP)  (APS-FERC  Rate  Schedule  No 
201). 

Current  rate  levels  are  unaffected, 
revenue  levels  for  the  12  months 
immediately  after  the  requested 
effective  date  are  unchanged  from  those 
currently  on  file  with  the  Commission, 
and  no  other  significant  change  in 
service  to  this  or  any  other  customer 
results  ft-om  the  revision  proposed 
herein.  No  new  or  modifications  to 
existing  facilities  are  required  as  a  result 
of  this  revision. 

A  copy  of  this  filing  has  been  served 
on  SCIP  and  the  Arizona  Corporation 
Commission. 

Comment  date:  June  8, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


13.  1994, 
Compaj  ly  (WTU) 


9.  Midwest  Power  Systems  Inc. 

IDocket  No.  ER94- 12 76-000] 

Take  notice  that  on  May  19,  1994. 
Midwest  Power  Systems  Inc.  (MPSI) 
tendered  for  filing  an  annual  rate 
revision  of  the  Transmission  Service 
Fee.  On  October  23, 1992,  FERC 
accepted  for  filing  and  designated  Rate 
Schedule  FERC  No.  65  for  the 
Transmission  Service  Agreement 
(Agreement)  between  MPSI  and  Cedar 
Falls  Utilities  (CFU).  This  Agreement 
provides  transmission  service  to  CFU 
for  its  share  of  power  and  energy  from 
the  George  Neal  Generating  Station  Unit 


No.  4  to  CPU's  system.  Section  2  of  the 
Agreement  provides  that  the 
transmission  service  fee  shall  be 
reviewed  and  adjusted  annually,  if 
necessar}'. 

MPSI  respectfully  requests  a  waiver  of 
the  Commission's  rules  so  that  the 
Transmission  Service  Fee  may  be 
approved  retroactive  to  January  1,  1994. 

MPSI  states  that  copies  of  this  filing 
were  served  on  Cedar  Falls  Utilities  and 
the  Iowa  Utilities  Board. 

Comment  date:  June  8,  1994.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of-this  notice. 

10.  Midwest  Power  Systems  Inc. 

[Docket  No.  ER94-1 2 77-000] 

Take  notice  that  on  May  19.  1994. 
Midwest  Power  Systems  Inc.  (MPSI) 
tendered  for  filing  an  annual  rate 
revision  of  the  Transmission  Service 
Fee.  On  October  23.  1992,  FEFC 
accepted  for  filing  and  designalud  Rate 
Schedule  FERC  No.  38  for  the 
Transmission  Service  Agreement 
(Agreement)  between  MPSI  and  Cedar 
Falls  Utilities  (CFU).  This  Agreement 
provides  transmission  service  to  CFU 
for  its  share  of  power  and  energy  from 
the  Council  Bluffs  Energy  Center  Unit 
No.  3  to  CPU's  system.  Exhibit  B  of  the 
Agreement  provides  that  the 
transmission  service  fee  shall  be 
reviewed  and  adjusted  annually,  if 
necessary. 

"MPSI  respectfully  requests  a  wai\  er  of 
the  Commission's  rules  so  that  the 
Transmission  Service  Fee  may  be 
approved  retroactive  to  January  1.  1994. 

MPSI  states  that  copies  of  this  filing 
w'ere  served  on  Cedar  Falls  Utilities 
Board. 

Comment  date:  }unc  8,  1994.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Midwest  Power  Svstems  Inc. 


IDocket  No.  ER94-1 278-000] 

Take  notice  that  on  May  19.  1994. 
Midwest  Power  Systems  Inc.  (MPSI) 
tendered  for  Cling  a  biennial  rate 
revision  of  the  Facilities  Charge.  On  July 
20,  1992,  FERC  accepted  for  filing 
(Docket  No.  ER91-684-000)  and 
designated  Rate  Schedule  FERC  No.  112 
for  the  Interconnection  and  Interchange 
Agreement  (Agreement)  between 
Nebraska  Public  Power  District  (NPPD) 
and  Iowa  Public  Service  Company  (IPS) 
n/k/a  Midwest  Power  Systems  Inc. 
(MPSI).  Docket  No.  ER92-784-000, 
approved  by  the  Commission  on 
October  23, 1992,  redesignated  IPS 
FERC  No.  112  as  MPSI  Rate  Schedule 
FERC  No.  66.  This  Agreement  reflects  a 
transmission  interconnection  between 
the  two  systems.  NPPD  will  pay  MPSI 


a  facilities  charge  based  on  transmission 
line  investment.  Amendment  2  of  the 
Agreement  provides  that  the  facilities 
charge  shall  be  reviewed  and  adjusted 
biennally. 

MPSI  respectfully  requests  a  waiver  of 
the  Commission's  rules  so  that  the 
Transmission  Facilities  Charge  may  be 
approved  retroactive  to  January  1,  1994. 

MPSI  states  that  copies  of  this  filing 
were  served  on  NPPD  and  the  Iowa 
Utilities  Board. 

Comment  date:  June  8,  1994.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Rochester  Gas  and  Electric  Corp. 

(Docket  No.  ER 94-1 2 7 9-000) 

Take  notice  that  on  May  19.  1994, 
Rochester  Gas  and  Electric  Corporation 
(RG&E),  tendered  for  filing  a  proposed 
Power  Sales  Tariff  in  order  to  make 
available  for  sale  or  exchange,  surplus 
capacity  and/or  energy  at  negotiated 
rates  that  will  be  no  higher  than  RG&E's 
cost  of  service. 

A  copy  of  the  filing  was  served  on  the 
Public  Service  Commission  of  the  .State 
of  New  York. 

Commrnt  date:  June  8,  1994,. in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Pennsylvania  Power  Company 

IDocket  No.  ER94-1 280-000) 

Take  notice  that  on  May  20,  1994, 
Pennsylvania  Pcnver  Company  (Penn 
Power)  pursuant  to  18  CFR  §  35.13 
tendered  for  filing  two  proposed 
changes  in  its  FPC  Electric  Service 
Tariffs  Nos.  30.  31,  32.  33  and  34  to  the 
Pennsylvania  boroughs  (Boroughs)  cf 
New  Wilmington.  Wampum. 
Zelienople,  Ellwood  City  and  Grove 
City,  respectively.  The  first  change  is  an 
increase  in  the  Energy  Cost  Rate  (ECR  or 
Rider  II)  from  S.002689/kWh  to 
5-.002767/kWh  April  7,  1994.  The 
second  change  is  a  revision  to  the 
language  in  Rider  II  to  include  the 
accounting  treatment  of  sulfur  dio.xide 
pmissioii  allowance  transactions.  The 
revenue  effect  of  the  first  change  is  to 
increase  annual  revenues  from  the 
municipal  resale  class  by  approximately 
$10,891.77  or  0.14%.  The  second 
change  has  no  effect  on  rates  at  this 
time. 

The  five  municipal  resale  customers 
served  by  Penn  Power  entered  into 
settlement  agreements  effective  as  of 
September  1,  1984.  These  agreements 
provide  that  these  customers  will  be 
charged  applicable  retail  rates  as  may  be 
in  effect  during  the  terms  of  tha 
agreements.  Changes  in  rates  were 
agreed  to  become  effective  as  to  these 
resale  customers  simultaneously  with 


changes  approved  by  the  Permsylvania 
Public  Utility  Commission  (Pa.PUC). 
The  proposed  changes  have  been 
implemented  as  to  Perm  Power's  retail 
customers  pursuant  to  Pa.PUC  orders 
and  regulations.  These  settlement 
agreements  were  approved  by  the 
Federal  Regulatory  Commission  through 
a  Secretarial  letter  dated  December  14. 
1984  in  Docket  Nos.  ER77-277-007  and 
ER81-779-000.  Waivers  of  certain  filing 
requirements  have  been  requested  to 
implement  the  rate  changes  in 
accordance  with  the  settlement 
agreements. 

Copies  of  the  filing  were  served  upon 
Penn  Power's  jurisdictional  customers 
and  the  Pa.PUC. 

Comment  date:  June  8,  1994.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  Carolina  Power  &  Light  Company 

(Oorket  No.  ER94-1 282-000] 

Take  notice  that  on  May  20,  1994. 
Carolina  Power  &  Light  Company 
(CP&L),  tendered  for  fifing  with  the 
Commission  the  changes  outlined  below 
to  its  agreements  with  Brunswick  EMC, 
Cartaret-Craven  EMC,  and  Tidoland 
EMC. 

1.  Brunswick  EMC—Chadbourn-Paakcock 

J 15  kV — Increase  in  nietered  voltage  from 
fi9kV  tollSkV. 

2.  Cartaret-Craven  EKiC — Laurel  Hood  7  J5 
kV — Installation  of  a  new  point  of  Helivery. 

.3  Tideland  EMC— Edwards  230  AV— Increase 
in  delivery  voltage  from  115  kV  to  230  kV. 

The  Company  requests  that  the  notice 
period  be  waived  and  that  these 
supplements  be  made  effective 
coincident  with  the  effective  dates  set 
forth  in  the  respective  Exhibit  A's. 

A  copy  of  this  filing  has  boon  sent  to 
the  affected  parlies,  the  North  Carolina 
Utilities  (;ommission,  and  the  South 
Carolina  Public  Service  Commission. 

Comment  date:  June  8.  1994.  in 
accordance  with  Standard  Fjragraph  E 
at  the  end  of  this  notice. 

15.  Niagara  Mohawk  Power  Corp. 

IDocket  No.  ER94-1 283-000] 

Take  notice  that  on  May  20,  1994, 
Niagara  Mohawk  Power  Corporation 
(Niagara  Mohawk),  tendered  for  filing  a 
proposed  change  to  Niagara  Mohawk 
Rate  Schedule  No.  175.  an  agreement 
between  Niagara  Mohawk  and  Indeck 
Eiiergv  Services  of  Corinth,  Inc. 
(IndeckJ. 

Rate  Schedule  No.  175  provides  or  the 
wheeling  of  certain  loads  by  Niagara 
Mohawk  to  Consolidated  Edison 
Company  as  New  York,  Inc.  generated 
by  Indeck.  the  proposed  change  revises 
the  rates  for  the  wheeling  of  power  and 
energy  by  Niagara  Mohawk.  Niagara 


Mohawk  proposes  that  the  revisions  be 
effective  on  September  1,  1994. 

Copies  of  this  filing  were  served  upon 
the  following: 
Public  .Service  Commission.  State  of 

New  York.  Three  Empire  State  Plaza. 

Albany.  NY  12223,  and 
Indeck  Energy  Services  of  Corinth.  Inc.. 

1130  Lake  Cook  Road.  Suite  300. 

Buffalo  Grov'3,  111  60089 

Comment  date:  ]une  8. 1994.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  Central  Hudson  Gas  &  Electric  Corp. 

(Docket  No.  ER94-1284-000[ 

Take  notice  that  Central  Hudson  Gas 
and  Electric  Corporation  (Central 
Hudson)  on  May  20.  1994,  tendered  for 
filing  its  development  of  actual  costs  for 
1992  and  1993  related  to  transmission 
service  provided  from  the  Roseton 
Generating  Plant  to  Consolidated  Edison 
Company  of  New  York.  Inc.  (Con 
Edison)  and  Niagara  Mohawk  Power 
Corporation  (Niagara  Mohawk)  in 
accordance  with  the  provisions  of  its 
Rate  Schedule  FERC  No.  42. 

The  actual  costs  for  1992  amounted  to 
$1.0118  per  MW.  -day  to  Con  Edison 
and  $3,5434  per  MW.  -day  to  Niagara 
Mohawk  and  are  the  basis  on  which 
charges  for  1993  have  been  e'Jti mated. 
The  actual  costs  for  1993  amounted  to 
$0.9921  per  MW.  -day  to  Con  Edison 
and  $3.6915  per  MW^  -  day  to  Niagara 
Mohawk  and  are  the  basis  on  which 
charges  for  1994  have  been  estimated. 

Central  Hudson  requests  waiver  on 
the  notice  requirements  set  forth  in  18 
CFR  §35.11  of  the  Regulations  to  permit 
charges  to  become  effective  January  1 . 
1994  as  agreed  by  the  parties. 

Central  Hudson  states  that  a  copy  of 
its  filing  was  served  on  Con  Edison. 
Niagara  Mohawk  and  the  State  of  New 
York  Public  Service  Commission. 

Comment  date:  June  8,  1994.  in 
ar  cordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs: 

E.  .^ny  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  .Street.  N.E., 
Washington,  DC.  20426,  in  accordanc*' 
with  Rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385  211  and  18  CFK 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
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Any  person  wishing  to 

must  file  a  motion  to 

of  this  filing  are  on  file  w 

Commission  and  are  avai 

inspection. 

Linwood  A.  Watson,  Jr.. 

Acting  Secretary. 

IFR  Doc  94-13474  Filed  6-2 
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[Docket  No.  RP94-93-000] 

KN  Interstate  Gas  Transn^isslon 
Company;  Informal  SettJejnent 
Conference 


be  convened" 

.  June  2. 

of  the 

Commission, 

on.  DC, 

settlement 


ffii:es 


sh  ingt 


p«nt. 


May  27.  1994. 

Take  notice  that  an  infoi^ial 
settlement  conference  will 
in  this  proceeding  on  Thuifeday 
1994,  at  10  a.m..  at  the  offi 
Federal  Energy  Regulatory 
810  First  Street,  NE..  Wash... 
for  the  purpose  of  discussii  ig 
in  the  above-referenced  docket 

Any  party,  as  defined  by 
385.102(c),  or  any  participt 
defined  by  18  CFR  385.102 
to  attend.  Persons  wishing 
party  must  move  to  intervehe 
receive  intervener  status  ^ 
Commission's  regulations' 
385.214). 

For  additional  informat 
Lorna  J.  Hadlock  at  (202)  208-0737 
Donald  VViHiams  at  (202) 
Linwood  A.  Watson.  Jr.. 
Acting  Secretary. 
[PR  Doc.  94-13477  Filed  6-2 
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National  Fuel  Gas  Supply  (torp.; 
Proposed  Changes  in  FERf  Gas  Tariff 

[Docket  No.  RP94-191-001] 

May  27, 1994. 
Take  notice  that  on  May  ^ 

National  Fuel  Gas  Supply 

(National)  tendered  for  filin 

its  FERC  Gas  Tariff.  Third 

Volume  No.  1,  Sub.  Origina 

237E.  with  a  proposed  effec  i 

April  1,  1994. 

National  .-states  that  the  ^ 
sheet  is  filed  to  correct  a  ty 
error  on  Original  Sheet  No. 
Revised  Volume  No.  1,  filed 
above-captioned  proceeding 
accepted  by  the  Commissior 
18.  1994. 

National  further  states  tha 
this  filing  were  served  upon 
company's  jurisdictional  cui 
the  Regulatory  Commissions 
States  of  New  York,  Ohio 
Delaware.  Massachusetts 
lersey. 


Pen 


an  1 


prfcpcsed  tariff 
ppgraphical 
37E,  Third 
in  the 
and 
on  April 

copies  of 
:he 

cus  tomers  and 
of  the 
nsylvania. 
New 


Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street,  NE., 
Washington.  DC  20426,  in  accordance 
with  Rule  211  of  the  Commission's 
Rules  of  Practice  and  Procedure  (18  CFR 
385.211).  All  such  protest  should  be 
filed  on  or  before  June  6. 1994.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Linwood  A.  Wit.^on.  Jr.. 
Acting  Secrvtary. 
(FR  Doc.  94-13480  Filed  6-2-94:  8:45  ani) 
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[Docket  No.  RP94-1 06-002] 

Pacific  Gas  Transmission  Company; 
Proposed  Changes  in  FERC  Gas  Tariff 

May  27.  1944. 

Take  notice  that  on  May  25,  1994. 
Pacific  Gas  Transmission  Company 
(PGT)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff,  First  Revised  Volume 
No.  1-A.  Substitute  First  Revised  Sheet 
No.  127.  with  an  effective  date  of 
November  1.  1993. 

PGT  states  that  the  purpose  of  this 
filing  is  to  correct  a  typographical  error 
in  First  Revised  Sheet  No.  127.  which 
was  filed  on  February  14. 1994  in 
compliance  with  the  Commission's 
February  1.  1994.  Order  in  this 
proceeding. 

PGT  states  that  a  copy  of  its  filing  is 
being  served  on  the  affected  customer, 
interested  state  regulatory  agencies,  and 
the  parties  of  record. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street.  NE., 
Washington,  DC  20426,  in  accordance 
with  Section  385.211  of  the 
Commission's  Rules  of  Practice  and 
Procedure.  All  such  protests  should  be 
filed  on  or  before  June  6,  1994.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  public  reference  room. 
Linwood  A.  Watson.  Jr.. 
Acting  Secrptury. 

IFR  Doc.  94-13478  Filed  6-2-94;  8:45  ami 
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[Docket  Nos.  RP83-58-021  and  TM94-3-7- 
002] 

Southern  Natural  Gas  Company; 
Proposed  Changes  in  FERC  Gas  Tariff 

May  27.  1994. 

Take  notice  that  on  May  25. 1994, 
Southern  Natural  Gas  Company 
(Southern)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  Sixth  Revised 
Volume  No.  1,  the  following  revised 
sheets: 

First  Substitute  Third  Revised  Sheet  No. 

4B.06  (effective  May  1, 1992) 
First  Substitute  Fourth  Revised  Sheet  No. 

4B.06  (effective  May  1.  1993) 

Southern  states  that  the  above- 
referenced  tariff  sheets  are  being  filed 
with  proposed  effective  dates  of  May  1. 
1992  and  May  1.  1993.  in  compfiance 
with  the  Federal  Energy  Regulatory 
Commission  (Commission)  order  dated 
April  28.  1994  in  Docket  No.  TM94-3- 
7-000  and  the  Stipulation  and 
Agreement  (Stipulation)  in  Docket  No. 
RP83-58-000,  et  al..  as  approved  by  the 
Commission's  March  23,  1989  order. 
These  sheets  reflect  a  revised  take-or- 
pay  allocation  to  Atlanta  Gas  Light 
Company  (Atlanta)  resulting  from  the 
direct  connection  of  Arcadian 
Corporation  (Arcadian)  to  Southern's 
pipeline  system. 

Southern  states  that  copies  of  the 
filing  were  served  on  the  affected 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street.  NE., 
Washington,  DC  20426.  in  accordance 
with  Rule  211  of  the  Commission's 
Rules  of  Practice  and  Procedure  (Section 
385.211).  All  such  protests  should  be 
filed  on  or  before  June  6.  1994.  Pr(^ests 
wifl  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  Uie 
Commission  and  are  available.for  public 
inspection. 
Linwood  A.  Watson.  Jr., 
Acting  Secretary. 
[FR  Doc.  94-13476  Filed  6-2-04;  8:45  ami 
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[Docket  No.  RP94-1 25-005] 

Texas  Gas  Transmission  Corporation; 
Filing  of  Supplemental  Material 

May  27,  1994 

Take  notice  that  on  May  25.  1994. 
Texas  Gas  Transmission  Corporation 
(Texas  Gas)  tendered  for  filing 
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supplemental  supporting  schedules  and 
working  papers  in  Docket  No.  RP94- 
125,ef  oy. 

Texas  Gas  states  that  the  filing  is 
being  made  to  comply  with  various 
Commission  Orders  in  Docket  Nos 
RP94-125  andRS92-24. 

Texas  Gas  states  that  copies  of  the 
supplemental  schedules  and  working 
papers  are  being  mailed  to  Texas  Gas' 
affected  jurisdictional  customers, 
interested  state  commissions,  and  those 
appearing  on  the  RP94-125  service  list. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street  NE.. 
Washington.  DC  20426.  in  accordance 
with  section  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  protests  should  be  filed  on  or 
before  June  6,  1994.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  Ije 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  public  reference  room. 
Linwood  A.  Watson.  Jr., 
Acting  Secretary. 

\?R  Dor.  94-13479  Filed  r>-v-')-»;  8:4.=j  anil 
BILLING  CODE  6717-01-M 


ENVlRONME^frAL  PROTECTION 
AGENCY 

[ER-FRL-4711-9] 

Environmental  Impact  Statements  and 
Regulations;  Availability  of  EPA 
Comments 

Availability  of  EPA  conmients 
prepared  May  16,  1994  Through  May 
20.  1994  pursuant  to  the  Environmental 
Review  Process  (ERP).  under  section 
309  of  the  Clean  Air  Act  aiid  section 
102(2)(C)  of  the  National  Environmental 
Policy  Act  as  amended.  Requests  for 
copies  of  EPA  comments  can  be  directed 
to  the  Office  of  Federal  Activities  at 
(202)  260-5076. 

An  explanation  of  the  ratings  assigned 
to  draft  environmental  impact 
statements  (EISs)  was  published  in  FR 
dated  April  08.  1994  {59  FR  16807). 

Final  EISs 

ERP  No.  F-COE-E32192-NC 

Wilmington  Harbor  Channel 
Widening  and  Navigation  Improvement, 
Cape  Fear  River.  Port  of  Wilmington, 
New  Hanover  and  Brunswick  Counties, 
NC. 

Summary:  EPA  had  environmental 
concerns  with  the  potential  adverse 


impacts  associated  with  the  explosives 
to  be  used  in  channel  excavation. 

ERP  No.  F-COE-F35041-OH 

Cleveland  Harbor  Navigation 
Channels  Maintenance.  Confined 
Disposal  Facility  (Site  lOB  15  Year) 
Construction  and  Use.  Lake  Erie, 
Cuyahoga  River,  Cuyahoga  County.  OH. 

Summary:  EPA  had  environmental 
concerns  with  impacts  to  water  quality, 
recreation  and  sediment  loading. 

ERP  No.  F-COE-G35019-LA 

Gulf  of  Mexico  Waters  Oyster  Shell 
Dredging  Project.  COE  Section  10  and 
404  Permits.  East  Cote  Blanche  and 
Atchafalavd  Days.  Terrebonne  and  St. 
Mary  Parishes,  LA, 

Summary:  EPA's  concerns  have  been 
adequately  addressed  in  the  final  EIS 

Dated:  May  31. 1994. 
Marshall  Cain. 

Senior  Legal  Advisor.  Office  of  Federal 

Activities. 

IFR  Doc.  94-135.S9  Filed  5-2-94;  8:45  anil 
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(ER-FRL-4711-8] 

Environmental  Impact  Statements; 
Notice  of  Availability 

-  Responsible  Agency:  Office  of  Federal 

Activities.  General  Information,  (202) 

260-5076  or  (202)  260-5075. 
Weekly  receipt  of  Environmental 

Impact  Statements  Filed  May  23,  1994 

Th.rough  May  27.  1994  Pursuant  to  40 

CFR  1506.9. 

EIS  No.  940196,  Dm  ft  EIS.  FHW.  WI-13 
Marshfield  Regional  Mobility  Study 
for  Transportation  Improvements, 
Funding  and  COE  Section  404  Permit. 
City  of  Mar.shfield,  Wood  and 
Marathon  Counties,  Wl.  Due:  July  19. 
1994.  Contact:  Richard  C.  Madrzak 
(608) 264-5968. 

EIS  No.  940197.  Draft  EIS.  AFS.  ID. 
Packsaddle  Timber  Sale  and  Road 
Construction  Project.  Implementation. 
Idaho  Panhandle  National  Forest, 
Sandpoint  Ranger  District.  Bonner 
Countv.  ID,  Due:  July  18.  1994. 
Contact:  Joni  Urbanski  (208)  263- 
5111 

EIS  No.  940198.  Final  EIS.  FHW.  NY. 
NY-9A  Reconstruction  Project. 
Battery  Place  to  59th  Street  along  the 
western  edge  of  Manhattan,  Funding 
and  Approval  of  Permits,  New  York 
County,  NY,  Due:  July  05.  1994, 
Contact:  Harold  J.  Brown  (518)  472- 
3616. 

EIS  No.  940199.  Final  EIS.  AFS.  UT, 
WY.  North  Slope  Oil  and  Gas  Leasing. 
Application  for  Permit  to  Drill.  High 
Uinta  Mountain,  Evanston  and 


Mountain  View  Ranger  District. 
Wasatch-Cache  National  Forest  and 
Flaming  Gorge  District.  Ashley 
National  Forest.  Intermountain 
Region,  Summit  and  Daggett  Counties. 
UT  and  Uinta  County.  WY,  Due:  July 
05,  1994.  Contact:  Barr>'  Burkhardt 
(801) 524-5030. 

EIS  No.  940200,  Final  EIS.  FHW,  CA. 
CA-41  Improvements.  Llkhorn 
Avenue  to  North  Avenue,  Funding. 
Fresno  County.  CA.  Due:  July  05. 
1994,  Contact:  Leonard  E.  Brown 
(916) 551-1307. 

EIS  No.  940201.  Final  EIS.  FTA.  NJ, 
Boonton  Line/Montclair  Branch  Rail 
Lines  Corridor  Improvements. 
Funding.  Hudson.  Morris.  Sii.s-ex. 
Essex  and  Passaic  Counties.  NJ,  Due: 
July  05.  1994.  Contact:  Letitia 
Thompson  (212)  264-8162. 

EIS  No.  940202.  Draft  EIS.  FHW.  PA.  I- 
81  Interchange  Project.  Construction, 
Funding  and  COE  Section  404  Permit, 
Borough  of  Chambersburg.  Franklin 
-r-  County.  PA,  Due:  July  18.  1S94. 

Contact:  Manual  A.  Marks  (717)  782- 
4422. 

EIS  No.  940203.  Final  EIS.  USN,  NC. 
Camp  Lejeune  Marine  Corps  Base. 
Wastewater  Treatment  System 
Upgrading,  Construction  and 
Operation.  NPDES.  COE  Section  10 
and  404  Permits,  Onslow  County.  NC, 
Due:  July  05,  1994.  Contact:  Pani 
Anderson  (804)  445-2334. 

Amended  Notices 

EIS  No.  9401 18.  Revised  Draft  EIS,  FRC. 
NB.  Kingsley  Dam  Project  (FFRC.  No. 
1417)  and  North  Platte/Keystone 
Dive-f-sion  Dam  (FERC.  No.' 1835) 
Hydroelectric  Project.  Updated 
Information.  Application  for  Lif  enses. 
Near  the  Confiuence  of  the  North/ 
South  Platters,  Keith,  Lincoln. 
Garden.  Dawson  and  Grasper 
Counties,  NB.  Due:  J.ine  30.  1994, 
Contact:  J.  Ronald  McKitrick  (202) 
219-2783. 
Published  FR  04-08-94 — Review 

period  extended. 

EIS  No.  940161.  Draft  LIS.  FHW.  VA. 
VA-37  Highway  Transportation 
Improvement.  Construction  from  VA- 
37/1-81/US-ll  (south)  to  VA-37/US- 
1 1  (north).  Funding  and  COE  Section 
404  Permit,  City  of  Winchester, 
Frederick  County,  VA,  Due:  July  31. 
1994.  Contact:  James  M.  Tumlin  (804) 
771-2371.  Published  FR  05-06-94— 
Review  period  extended. 

Dated:  .May  31,  1904. 
Marshall  Cain, 

Sen  ior  Legal  .Advisor.  Office  of  Federal 
Activities. 

IFR  Doc.  94-13560  Filt-d  P-2-04:  8 :4.'>  urn] 
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Science  Advisory  Boarc 
Public  Advisory  Committee 
Open  Meeting(s) 


;  w 


Pursuant  to  the  Federa 
Committee  Act,  Public  L 
notice  is  hereby  given  th 
committees  of  the  Scienc ; 
Board  (SAB)  will  meet  or 
times  described  below 
are  Eastern  Time.  All  me(  t 
to  the  public.  Due  to  limi 
seating  at  meetings  will 
(ome  basis.  For  further  i 
concerning  specific  m  .. 
contact  the  individuals  li 
Documents  that  are  the  s 
reviews  are  normally  ava 
originating  EPA  office  anc 
available  from  the  SAB  O 


Advisory 
92^63. 
several 
Advisory 
the  dates  and 
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ed  space, 
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rjfomiation 
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|1)  Radiation  Environmeiilal 
SubcoiTunittee  Teltc 
20, 1994 


Futures 
onferfence — June 


It 


fri) 


cf 


n 


<p 
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The  Radiation  Envi 

Sub<:ommiftee  (REFS)  oft 
Advisory  Board's  (SAB's, 
Advisor)  Committee  (R.\(|) 
conduct  a  teleconference 
Monday.  June  20,  1994, 
1  p.m.  eastern  time.  In  thi 
teleconference  meeting,  tl 
intends  to  concur  on  techi 
its  draft  report  on  review- 
radiation  environmental  fi 
Subcommittee  is  working 
preparing  a  draft  Subcom. 
con.sensus  document.  The 
working  draft  is  not  availa 
Agency  or  the  public.  The 
teleconference  meeting  is 
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the  SAB  by  June  10.  1994  may  be  mailed 
to  the  SAB's  REFS  prior  to  the  meeting; 
comments  received  after  that  date  will 
be  provided  to  the  REFS  as  logistics 
allow.  Written  comments  of  any  length 
(at  least  3.5  copies)  should  be  provided 
to  the  Committee  no  later  than  June  l,") 
1994. 

(2)  Ecological  Processes  and  Effects 
Comniitlep — June  22-23,  1994 

The  Ecological  Processes  and  Effet.ts 
Committee  (EPEC)  of  the  Science 
Advisory  Board  (SAB)  will  meet  on  June 
22-23.  1994,  at  the  Old  Colonv  Inn.  625 
First  Street,  Alexandria.. VA  22314, 
telephone  (703)  548-630C.  Tn^'  meeting 
will  begin  both  days  at  8:30  a.m.  and 
end  no  later  than  5  p.m.  on  June  22  and 
no  Icter  than  1  p.m.  on  June  23. 

The  Committee  will  receive  updates 
from  various  Subcommittees,  review 
any  available  Subcommittee  reports, 
and  continue  work  on  a  draft  report  on 
fore(.a.sting  future  environmental  i.ssues 
as  part  of  the  Environmental  Futures 
Project.  For  more  information  on  the 
Environmental  Futures  Project.  S"e  59 
FR  16811  Friday,  April  8.  1994.  The 
Committee  will  also  engage  in  a 
consultation  with  Agency  staff  on  the 
development  of  saltwater  dissolved 
oxygen  criteria. 

Single  copies  of  the  briefing  materials 
provided  to  the  Committee  for  the 
consultation  on  saltwater  dissolved 
oxygen  criteria  may  be  obtained  from 
Amy  Leaberry,  Health  and  Ecological 
Criteria  Divif:ion  (4304).  Office  of 
Science  and  Technology.  USEPA,  401  M 
Street,  SW..  Washington.  DC  20450; 
telephone  (202)  260-0658.  Copies  of 
these  documents  are  NOT  avail.'ible 
from  the  .S(,ience  Advison.'  Board  Staff. 
Members  of  the  public  desiring 
additional  infor.mation  about  the 
meeting,  including  an  agenda,  should 
coiita*:!  Ms.  Mary  Winston,  Staff 
Secretary,  Science  Advisory  Board 
(1400F),  USEPA.  401  M  Street,  SW., 
Washington  DC  20460.  by  telephone  at 
(202)  260-^552.  fax  at  (202)  260-7118 
or  via  The  INTERNET  at; 
WIN- 
STON MARVeEPAMAILEPAGOV. 

Anyone  wishing  to  make  an  oral 
presentation  ai  the  meeting  should 
(  outset  Stephanie  Sanzone,  Designated 
Federal  Officer  for  EPEC,  by  4  o.m.  on 
June  15,  1994.  The  request  should 
identity  the  name  of  the  individual  who 
will  make  the  presentation  and  an 
outline  of  the  issues  to  be  addressed.  At 
least  25  copies  of  the  presentation  and 
2.5  copies  of  the  visual  aids  u.sed  at  the 
meeting  o-e  to  be  given  to  M.s.  Sanzone 
no  later  than  the  time  of  the 
presentation  for  distribution  to  the 


Committee  and  the  interested  public. 
See  below  for  additional  information  on 
providing  comments  to  the  SAB. 

(3)  Radiation  Environmental  Futures 
Subcommittee  (REFS)  Meeting— July  11 
19S4 

The  Radiation  Environmental  Futures 
Subcommittee  (REFS)  of  the  Science 
Advisory  Board's  (SAB's)  Radiation 
Advisory  Committee  IRAQ,  will 
conduct  a  meeting  on  Monday.  July  11, 
1994,  from  9  a.m.  to  5  p.m.  at'the 
Courtyard  Marriott  Hotel,  2899  Jefferson 
Davis  Highway,  Arlington,  VA  22202 
(tel.  70.3-549-34.34).  In  this  meeting,  the 
REFS  intends  to  finalize  technical  edits 
to  its  draft  report  on  review  of  the  topic 
of  radiation  environmental  futures.  The 
Subcommittee  is  working  toward   ' 
preparing  a  draft  Subcommittee 
con.sensus  document.  The  current 
working  draft  is  not  available  to  the 
Agency  or  the  public.  This  topic  is  also 
to  be  considered  at  a  teleconference 
meeting  on  June  20  (see  announcement 
above). 

Any  member  of  the  public  wishing 
fiirther  information,  such  as  a  proposed 
agenda  on  the  meeting,  should  contact 
Dr.  K.  Jack  Kooyoomjian.  Designated 
Federal  Officer,  or  Mrs.  Diana  L.  Pozun. 
Staff  .Secretary;  .Science  Advisory  Board 
(1400-F).  U.S.  Environmental  Protection 
Agency;  401  M  Street.  SW.  Washington. 
DC  20460.  by  telephone  at  (202)  260- 
6552.  FAX  at  (202)  260-7118.  or  via  the 
Internet  at 

POZUN.DIANA@EPAMAIL.EPA.GOV. 
Members  of  the  public  who  wish  to 
make  a  brief  oral  presentation  at  the 
meeting  should  contact  Dr. 
Kooyoomjian  no  later  than  July  6.  1994 
in  order  to  have  time  reser\ed  on  the 
agenda.  In  general,  each  individual  or 
group  making  an  oral  presentation  will 
be  limited  to  a  total  time  of  five 
minutes.  Written  comments  received  in 
the  SAB  by  June  :iO,  1994  may  be  m.ailed 
to  the  SAB's  REFS  prior  to  t.he  meeting: 
comments  received  after  that  date  wilj 
be  provided  to  the  REFS  as  logistics 
ailow.  Written  comments  of  any  length 
(at  least  35  copies)  should  be  provided 
to  the  Committee  no  later  than  July  6 
1994. 


(4)  Radiation  Advisory  Committee 
Meeting— July  12-13, 1994 

The  Science  Advisory  Board's  (S.'^Bs) 
Radiation  Advisory  Committee  (RAC), 
will  conduct  a  meeting  on  Tue.sday,  July 
12,  1994  and  Wednesday,  Julv  13,  1994". 
On  July  12,  1994,  the  meeting' will  begin 
at  9  a.m.  and  adjourn  at  approximately 
5:45  p.m.  On  July  13,  1994,  the  meeting 
will  begin  at  8:30  a.m.  and  adjourn  no 
later  than  5  p.m.  The  meeting  will  be 
held  at  the  Courtyard  Marriott  Hotel. 


2899  Jefferson  Davis  Highway, 
Arlington,  VA  22202  (tel.  703-549- 
3434).  In  this  meeting,  the  RAC  intends 
to  go  to  closure  on  the  Radiation 
Environmental  Futures  Draft  Report,  the 
Radon  Science  Initiative  Report,  and  the 
RAC  Retrospective  Report.  Should  the 
RAC  not  go  to  closure  on  any  of  these 
topics,  it  is  likely  that  a  teleconference 
will  be  advertised  and  held  some  time 
on  each  topic  following  this  meeting. 
The  public  is  advi.sed  that  tlie  Radiation 
Environmental  Futures  Report  and  the 
RAC  Retrospective  Report  are  not  yet 
available  to  the  public.  Earlier  drafts  of 
the  Radon  Science  Initiative  Report 
were  released  to  the  public,  and  the 
document  is  currently  undergoing 
revision.  Other  topics  at  the  meeting 
should  include  a  continuing  discussion 
on  Cleanup  Standards,  planning  for  an 
upcoming  review  on  EMF  and 
Carcinogenicity,  briefings  or 
consultations  from  tlie  Office  ol 
Radiation  and  Indoor  Air  (ORIA)  staff 
on  Low  Level  Waste  Research  and  other 
topics  as  time  pennits.  The  RAC  will 
also  di.scuss  briefly  the  anticipated 
Fiscal  Year  1995  review  topics.  The 
latest  public  meeting  of  the  RAC  was 
held  on  May  5  and  6, 1994  (See  59  FR 
168I39-1C811,  Friday.  April  8.  1994). 
Any  member  of  the  public  wishing 
further  information,  such  as  a  proposed 
agenda  of  the  meeting,  should  contact 
Dr.  K.  Jack  Kooyoomjian.  Designated 
Federal  Official,  or  Mrs.  Diana  L.  Pozun. 
Staff  Secretar)';  Science  Advisory  Board 
(1400-F),  U.S.  Environmental  Protection 
Agency.  401  M  Street.  SW..  Washington, 
DC  20460,  by  telephone  at  (202)  260- 
6552.  FAX  at  (202)  260-71 18.  or  via  the 
Internet  at 

P0ZUN.DIANAeEPAMAII...EPA.GOV. 
Members  of  the  public  who  wish  to 
make  a  brief  oral  presentation  al  the 
meeting  should  contact  Dr. 
Kooynnmjian  no  later  than  July  6,  1994 
•  ;:  onHr-r  to  have  time  rescued  on  the 
agenda.  In  general,  each  individual  or 
group  making  an  oral  presentation  will 
be  limited  to  a  total  time  of  five 
minutes.  Written  comments  received  by 
the  SAB  by  June  30.  1994  m.ay  be  mailed 
to  the  SAB's  RAC  prior  to  the  meeting; 
comments  received  after  that  date  will 
be  provided  to  the  RAC  as  logistics 
allow.  Written  comments  of  any  length 
(at  least  35  copies)  should  be  provided 
to  the  Committee  no  later  than  July  6. 
1994. 

Environmental  Futures  Committee 

The  Environmental  Futures 
Committee  (EFC)  of  the  Science 
Advisory  Board  (SAB)  will  conduct  a 
public  meeting  on  July  13, 1994  at  the 
Gangplank  Restaurant.  Water  Street  SE., 
Washington.  DC  20460. 


The  Environmental  Futures 
Committee  (EFC)  was  formed  by  the 
S.\B  at  the  request  of  Administrator 
Bro\s-ner  to  assist  the  Agency  in 
anticipating  environmental  problems, 
issues  and  opportunities.  The  charge  to 
this  Committee  includes:  developing  a 
procedure  for  short  and  long-term 
forecasting  of  natural  and  anthropogenic 
developments  which  may  affect 
environmental  quality  and  its 
protection:  develop  detailed 
examinations  procedures  and  apply 
them  to  some  future  developments;  and 
draw  implications  from  the 
examinations  of  future  developments 
and  recommend  actions  for  EPA  to 
address  them.  At  these  meetings,  the 
EFC  will  receive  briefings  on  Futures 
issues;  discuss  the  overall  progress  of 
the  project  (including  tracking  the 
activities  of  the  SAB  Standing 
Committees  I'lat  are  involved  in  the 
project);  and  begin  to  outline  its  draft 
report. 

These  meetings  are  open  to  the 
public,  but  seating  is  limited  and 
available  on  a  first  come  basis.  Any 
member  of  the  public  wishing  further 
information  concerning  the  meetings  or 
who  wishes  to  submit  oral  or  written 
comments  (at  least  35  copies)  should 
contact  one  of  the  Designated  Federal 
Officials,  Dr.  Edward  Bender.  Science 
Advisory  Board  (Mail  Code  1400F).  U.S. 
Environmental  Protection  Agency.  401 
M  Street  SW..  Wasliington,  DC  20460; 
telephone  (202)  260-2562;  FAX  (202) 
260-71 18.  or  via  the  Internet  al 
BEND- 
ER.EDWARDeEPAMAIL.EPA.GOV. 

Providing  Oral  or  Written  Comments  at 
SAB  .Meetings 

The  Science  Advisory  Board  expects 
that  public  statements  presented  at  its 
ireelir.gs  will  not  be  repetitive  of 
previously  submitted  oral  or  written 
statements.  In  general,  each  individual 
or  group  making  an  oral  presentation 
w  ill  be  limited  to  a  total  time  of  five 
minutes.  For  conference  call  meetings, 
opportunities  for  oral  comment  will  be 
limited  to  no  more  than  five  minutes  per 
speaker  and  no  more  than  fifteen 
minutes  total.  Written  comments  (at 
least  25  copies)  received  in  the  SAB 
Staff  Office  sufficiently  prior  to  a 
meeting  date,  may  be  mailed  to  the 
relevant  SAB  committee  or 
subcommittee  prior  to  its  meeting; 
comments  received  too  close  to  the 
meeting  date  will  normally  be  provided 
to  the  committee  at  its  meeting.  Written 
comments  may  be  provided  to  the 
relevant  committee  or  subcommittee  up 
until  the  time  of  the  meeting. 


Dated:  May  24.  1994. 
A.  Roheti  Flaak. 

Actin"  Siaff  Director.  Scwnrc  Advisorv Board. 
IFR  Doc.  94-13563  Filed  6-2-94:  8:4S  am| 

BILLING  CODE  6SeO-60-P 


[FRL-4891I 

Science  Advisory  Board  Clean  Air 
Scientific  Advisory  Committee  Feview 
of  a  Draft  Revised  Air  duality  Crteria 
for  Ozone  and  Related  Photocht  mica! 
Oxidants 

Pursuant  to  the  Federal  Advisory 
Committee  Act,  Public  Law  92—163, 
notice  is  hereby  given  that  the  Clt^an  Air 
Scientific  Advisory  Committee  (CASAC) 
of  the  St:ience  Advisory  Board  (S.\B) 
will  conduct  a  meeting  on  July  20  and 
21,  1994.  The  Committee  will  e.Xiimine 
the  four-volume  draft  document. 
Revised  Air  Quality  Criteria  fi'  '  zone 
and  Related  Photochemical  G:.     uits 
(EPA/600MP-93/004a,b.c,d).  1 11) 
purpose  of  the  meeting  is  to  assess  the 
scientific  and  technical  adequacy  of  the 
document  to  serve  as  a  basis  for  t'.ie 
Agency's  proposed  .National  Ambient 
Air  Quality  Standards  for  ozone.  The 
meeting  will  he  held  at  the  Guer.t 
Quarters  Suites  Hotel.  2515  Meridian 
Parkway.  Durham.  NC  27713.  The 
telephone  number  is  910/361-4660, 
their  fax  is  929/361-2236.  The  .sessions 
will  begin  on  July  20  at  8:30  a.m.  and 
end  no  later  than  5  p.m.  on  July  21. 

The  meetiiig  is  open  to  the  public, 
although  seating  is  limited.  Any 
member  of  the  public  wishing  fu  ther 
information  concerning  the  nice;  ng 
should  coiUact  Mr.  Randall  C.  Bold, 
Designated  Federal  Olficial.  Clean  Air 
Scientific  Advisory  Committee  a;  202/ 
260-8414.  Those  indiyiduals  requiring  a 
copy  of  the  Agenda  should  coniail  Ms. 
Janice  Cuevas  at  the  same  number  or  by 
wavoflNlLRNETiU 
JONES.;anice<a'EI'AMAiL.tPA.C;C.V. 
Members  of  the  public  wishing  to  make 
comments  at  the  .<;essions  should 
provide  those  comments  to  Mr.  Hind  no 
later  than  July  6.  1994.  His  nddrti.ss  is 
U.S.  Environmental  Protection  Agency, 
Science  Advisory  Board  (1400).  401  M 
Street.  SW.,  Washington,  DC  20460. 
Comments  will  be  limited  to  five 
minutes  and  the  Clean  Air  Scientific 
Advisory  Comnnttet;  and  Science 
Advi.sory  Bonrd  staff  expect  that  such 
items  will  not  be  repetitive  of 
previously  submitted  material. 

On  Monday.  January  30.  1994.  LPA 
announced  in  the  Federal  Register  (59 
FR  4278)  the  availability  for  public 
comment  of  the  subject  external  review 
d.-Bft  EPA  document  (FPA/600/.^P-93/ 
004  a.b.c.d)  to  be  reviewed  at  the 
upcoming  July  20-21  CASAC  Public 
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Meeting.  To  obtain  copi 
document,  interested  , 
contact  the  ORD  Publi 
CERI-FRN.  U.S 
Protection  Agency,  26 
Luther  King  Drive, 
45268;  telephone  (513) 
(513)  569-7566;  and 
review  draft  of  "Air  Qua 
Ozone  and  Related 
Oxidants".  Please  provi 
mailing  address,  and  the 
number,  EPA/'600/AP-g; 
Additional  informatior 
the  Science  Advisory 
.structure,  function,  and 
may  be  found  in  The  An; 
the  Staff  Director  which 
contacting  Lori  Gross  at 
or  by  way  of  INTERNET 
CROSS.Lori@EPAMAIL.3PA.GOV 

Dated.  May  13,  1994. 
Donald  G.  Barnes, 
Staff  Director.  Science  Advis 
IFR  Doc.  94-13562  Filed  6- 
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Amendm<  nt/Extension 


Issuance  of  an 

of  an  Experimental  Use  rtermit  for  a 

Transgenic  Plant  Pestick  e 


AGENCY:  Environmental  Protection 
Agency 

ACTION:  Notice. 


SUMMARY:  On  April  5,  1_. 
an  amendment/extension 
Experimental  Use  Permit 
to  Monsanto  Company  to 
testing  of  a  transgenic  pla 
The  first  EUP  on  this  orga 
issued  April  10,  1992.  The 
determined  that  this  may 
or  regional  significance, 
accordance  with  40  CFR  1 
Agency  is  soliciting  publi 
on  this  apphcation. 
DATES:  Written  comments 
received  on  or  before  July 
ADDRESSES:  Comments  in 
must  bear  tlie  docket  con 
OPP-50784  and  be  submi 
Docket  and  Freedom  of 
Section,  Field  Operations 
(7506C),  Office  of  Pesticid 
Environmental  Protection 
M  St.,  SW.,  Washington,  _ 
person  bring  comments  to 
*2,  1921  Jefferson  Davis 
Arlington,  VA. 

Information  submitted  in 
comment(s)  concerning  th. 
be  claimed  confidential  by 
part  or  all  of  that  informati 
"Confidential  Business 
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(CBI).  Information  so  marked,  will  not 
be  disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  comment(s)  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice  to  the  submitter. 
Information  on  the  proposed  test  and  all 
written  comments  will  be  available  for 
public  inspection  in  Rm.  243  at  the 
X'irginia  address  given  above,  from  8 
a.m.  to  4  p.m..  Monday  through  Friday, 
excluding  legal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Phil  Hutton,  Product  Manager 
(PM)  18,  Registration  Division  (7505C), 
Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St..  SW.,  Vv^ashington.  DC  20460. 
Office  location  and  telephone  number: 
Rm.  213.  CM  #2,  1921  Jefferson  Davis 
Highwav,  Arlington,  VA  (703-305- 
7690). 

SUPPLEMENTARY  INFORMATION:  The 
Monsanto  Company  experimental  use 
program  proposes  to  assess  the 
effectiveness  of  six  different  versions  of 
delta-endotoxin  when  expressed  in 
several  varieties  of  cotton  and  to 
introduce  the  delta-endotoxin  genes  into 
other  cotton  cultivars.  An  extension  of 
the  experimental  use  permit  was 
granted  May  18,  1993.  An  additional 
amendment  was  granted  December 
1993.  for  the  purposes  of  adding  two 
sites  in  Puerto  PJco.  The  purpose  of  this 
amendment/extension  is  to  conduct  an 
additional  12  experiments  on  120  sites 
in  15  states  (four  additional  states  to 
include  Florida,  Maryland,  Missouri, 
and  Virginia)  and  the  territory  of  Puerto 
Paco.  Total  transgenic  B.t.k.  cotton 
plantings  at  all  sites  combined  will  not 
exceed  1.665  acres.  Cotton  lines  for  the 
additional  sites  contain  the  plasmid 
vectors  PV-GHBK03,  PV-CHBK04  and 
PV-GHBK07. 

EPA"s  scientific  staff  has  evaluated 
the  pctential  for  adverse  effects  on 
nontarget  species  and  the  environment 
fis  a  result  of  this  E'JP  amendment. 
According  to  Monsanto,  the  B.t.k.  delta- 
endoto.\in  is  expected  to  occur  in  roofs, 
stems,  leaves,  bolls  and  seeds  of  the 
cotton  plant;  the  NPT  II  marker  enzyme 
is  expected  to  occur  in  stems  and  seeds. 
Neither  protein  was  detected  by 
Monsanto  in  the  pollen,  nectar  or  lint  of 
the  genetically-engineered  cotton  plants. 
The  Agency  doss  not  foresee  any  human 
healtli  risks  or  effects  resulting  from  the 
proposed  field  tests  because  there  v/ill 
be  minimal  human  exposure. 

Several  microbial  pesticides 
containing  nonengineered  B.t.k. 
proteins  have  been  registered  over  the 


last  few  years  for  which  extensive  avian, 
aquatic,  and  beneficial  insect  testing  has 
failed  to  demonstrate  any  significant 
toxicity  to  these  nontarget  organisms. 
Monsanto,  however,  is  using  a  truncated 
form  of  delta-endotoxin  in  three  of  its 
seven  genetically-engineered  cotton 
plants;  it  is  possible  that  the  tnmcated 
forms  of  B.t.k.  proteins  may  affect  a 
greater  range  of  organisms  than  the  full- 
length,  nonengineered  B.t.k.  proteins 
present  in  wettable  po.vder  or  oil 
flowable  microbial  pesticide 
formulations.  This  is  not  a  concern, 
however,  due  to  the  limited  e.xposure 
for  nontarget  organisms  with  the  EUP 
amendment. 

Because  the  field  tests  will  be 
conducted  in  areas  of  the  States  where 
no  known  population  of  endangered 
lepidopteran  species  exist,  no  risk  is 
expected  as  a  result  of  the  additional 
sites.  In  addition,  because  of  the  low 
exposure  due  the  limited  acreage  and 
duration  of  the  EUP,  EPA  feels  that 
there  will  not  be  a  situation  warranting 
8  formal  review  under  the  Endangered 
Species  Act  for  any  endangered 
mammals,  birds,  invertebrates,  plants, 
or  aquatic  species. 

Comments  on  this  EUP  amendment 
should  be  submitted  by  July  5,  1994. 

Lists  of  Subjects 

Environmental  protection. 

Dated:  May  18,  1994. 

Stephen  L,  Johnson, 

Acting  Director.  Registration  Division.  Office 
of  Pesticide  Programs. 

IFR  Dcx:.  94-13557  Filed  6-2-94;  8:45  ami 
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FEDERAL  COMMUNICATIONS 
COMMiSSIGN 

[Report  No.  AUG  94-01,  Auction  No.  1] 

Auction  Notice  and  Filing 
Requirements  for  Ten  Natio.->wide 
Licenses  for  Personal 
Communications  Services  in  the  900 
WHz  Band 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Notice,  erratum. 


S'JMMARY:  This  erratum  corrects  the  May 
23,  1994,  Pubhc  Notice  published  on    " 
May  31,  1994  (59  FR  28097)  regarding 
filing  requirements  applicable  to  small 
businesses  bidding  at  auction  for 
nationwdde  narrowband  Personal 
Communications  Ser\ice  (PCS)  licenses. 
The  erratum  is  necessary  because  the 
original  Public  Notice  incorrectly  stated 
that  qualified  small  businesses  were 
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eligible  for  installment  financing  on 

these  licenses.  The  intended  effect  of 

this  action  is  to  clarify  that  such 

financing  is  not  available  to  these  small 

businesses. 

EFFECTIVE  DATE:  June  3,  1994. 

FOR  FURTHER  INFORMATION  CONTACT: 

[ackie  Chomey.  (202)  418-2030. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  erratum  to  Public 
Notice,  Report  No.  AUG  94-01,  released 
May  23. 1994.  The  full  text  of  the 
erratum  is  available  during  normal 
business  hours  in  room  833-B,  1919  M 
Street  NW.,  Washington.  DC  20554.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor.  International 
Transcription  Service,  Inc..  (202)  857- 
3800.  2100  M  Street.  NW..  Washington. 
DC  20037. 

SYNOPSIS  OF  ERRATUM:  No  winning 
bidder,  including  small  businesses,  will 
be  allowed  to  pay  the  balance  due  for 
any  narrowband  nationwide  PCS  license 
acquired  at  auction  with  installment 
payments. 

Federal  Communications  rximrnission. 

Wiiliam  F.  Caton. 

Acting  Secretary: 

IFR  Doc.  94-13462  Filed  b-2-«4:  8:4.i  ami 

BJLUNG  CODE  6712-01-M 


FEDERAL  RESERVE  SYSTEM 

The  Bank  Holding  Company,  et  al.; 
Formations  of;  Acquisitions  by;  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.G.  1842)  and  § 
225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
ure  set  forth  in  section  3(c)  of  the  Act 
(12  U.S.G.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice 
in  lieu  of  a  hearing,  identifying 
specifically  any  questions  of  fact  tliat 
are  in  dispute  and  summarizing  the 


evidence  that  would  be  presented  at  a 
hearing. 

Unless  otherwise  noted,  coniments 
regarding  each  of  these  applications 
must  be  received  not  later  than  June  27. 
1994. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Zane  R.  Kelley.  Vice  President)  104 
Marietta  Street,  N.W.,  Atlanta.  Georgia 
30303: 

1.  The  Bank  Holding  Company. 
Griffin,  Georgia;  to  acquire  100  percent 
of  the  voting  shares  of  First  Community 
Bank  of  Henry  County,  McDonough, 
Georgia. 

2.  Regions  Financial  Corporation, 
formerly  First  Alabama  Bancshares.  Inc.. 
Birmingham,  Alabama,  to  acquire  100 
percent  of  the  voting  shares  of  BNR 
Bancshares,  Inc.,  New  Roads,  Louisiana, 
and  thereby  indirectly  acquire  Bank  of 
New  Roads,  New  Roads,  Louisiana. 

3.  Regions  Financial  Corporation. 
Bir.mingham.  Alabama;  to  acquire  100 
percent  of  the  voting  shares  of  First 
Community  Bancshares,  Inc.,  Rome. 
Georgia,  and  thereby  indirectly  acquir*^ 
First  Rorr.e  Bank,  Rome,  Georgia. 

4.  Washington/Wilkes  Holding 
Company,  Washington,  Georgia;  to 
acquire  100  percent  of  the  voting  shares 
of  The  Peoples  Bank,  Crawford  ville. 
Georgia. 

B.  Federal  Reserve  Bank  of  Chicago 
(James  A.  Bluemle,  Vice  President)  230 
South  LaSalle  Street,  Chicago.  Illinois 
60090; 

1.  Wintnist  Investments,  Inc.,  Lake 
Forest,  Illinois;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  North 
Shore  Community  Bank  &  Trust 
Company.  Wilmette,  lUinois,  a  de  novo 
bank. 

C.  Federal  Reserve  Bank  of  St.  Louis 
(Randall  G.  Sumner,  Vice  President)  411 
Locust  Street,  St.  Louis,  Missouri  63166: 

1 .  An'est  Dank  Group,  Inc.. 
Bentonville,  Arkansas;  to  merge  with 
First  Bancshares,  Inc..  Bartlesville, 
Oklahoma,  and  thereby  indirectly 
acquire  WestStar  Bank,  Bartlesville. 
Oklahoma,  and  WestStar  Bank,  Tulsa, 
Oklahoma. 

Board  of  Governors  of  the  Federal  Reserve 
System,  May  27,  1994.  ^. 

Jennifer  |.  Johnson, 
Associate  Secretary  of  the  Board 
[FR  Doc.  94-13486  Filed  6-2-94:  845  iimj 

BILLING  CODE  6210-01-F 


The  Bank  of  Montreal;  Acquisition  of 
Company  Engaged  In  Permissible 
Nonbanking  Activities 

The  organization  listed  in  this  notice 
has  applied  under  §  225.23(a)(2)  or  (f) 
of  the  Board's  Regulation  Y  (12  CFR 


225.23(a)(2)  or  (f))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  iilisted  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  \  iews  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  June  27,  1994 

A.  Federal  Reserve  Bank  of  New 
York  (William  L.  Rutledge,  Senior  Vicr 
President)  33  Liberty  Street,  New  York. 
New  York  10045: 

1.  The  Bank  of  Montreal.  Montreal, 
Canada;  The  Bank  of  Nova  Scotia, 
Toronto,  Canada;  Barclays  PLC.  London, 
United  Kingdom;  Barclays  Bank  PLC, 
London,  United  Kingdom;  CS  Holding. 
Zurich,  Switzerland;  Deutsche  Bank  AG. 
Frankfurt,  Germany;  The  Fuji  Bank, 
Limited,  Tokyo,  Japan;  HSBC  Holdings. 
PLC,  London,  United  Kingdom:  HSBC 
Holdings  B.V..  Amsterdam. 
Netherlands;  Marine  Midland  Banks, 
Inc.,  Buffalo,  New  York;  The  Long-Term 
Credit  Bank  of  Japan.  Limited,  Tokyo, 
Japan;  The  Nippon  Credit  Bank.  Ltd., 
Tokyo,  Japan;  and  The  Sanwa  Bank 
Limited,  Osaka,  Japan;  to  acquire 
Government  Pricing  Information 
System,  Inc.,  New  York.  New  York,  a 
joint  venture,  and  thereby  engage  in 
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data  processing  services  pkirsuant  to  § 
225.25(b)(7)  of  the  Board's  Regulation  Y, 
Board  of  Governors  of  the  qederai  Reserve 
System,  May  27.  1994. 

Jennifer  J.  Johnson,. 

Associate  Secretary  of  the  Bo^d. 

[FR  Doc.  94-13487  Filed  6-2-^;  8:45  am) 
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Carolina  First  Corporatioi  i;  Notice  of 
Applications  to  Engage  do  novo  in 
Permissible  Nonbanking  i  Activities 

The  companies  listed  in  this  notice 
have  filed  an  application  u  nder  § 
225.23(a)(1)  of  the  Board's  Regulation  Y 
(12  CFR  225.23(a)(1))  for  \i  e  Board's 
approval  under  section  4(c  (8)  of  the 
Bank  Holding  Company  A(  t  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  coi  imence  or  to 
engage  de  novo,  either  dire  :tly  or 
through  a  subsidiary,  in  a  r  onbanldne 
activity  that  is  listed  in  §  2  15.25  of 
Regulation  Y  as  closely  reli  ted  to 
banking  and  permissible  fo  •  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  I  e  conducted 
throuEhout  the  United  Stati  is. 

Each  application  is  availi  ble  for 
immediate  inspection  at  th(  i  Federal 
Reserve  Bank  indicated.  Or  ce  the 
application  has  been  accepi  ed  for 
processing,  it  will  alsQbe  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  perso  is  may 
express  their  views  in  writi  ig  on  the     ' 
question  whether  consummation  of  the 
proposal  can  "reasonably  hi  i  expected  to 
produce  benefits  to  the  pub  ic,  such  as 
greater  convenience,  increa:  ed 
competition,  or  gains  in  effi  :iency,  that 
outweigh  possible  adverse  €  ffects,  such 
as  undue  concentration  of  n  sources, 
decreased  or  unfair  competi  :ion, 
conflicts  of  interests,  or  uns^  )und 
banking  practices."  Any  req  lest  for  a 
hearing  on  this  question  mu  st  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentati<  n  would 
not  suffice  in  lieu  of  a  hearii  ig, 
identifying  specifically  any  i  juestions  of 
fact  that  are  in  dispute,  sumi  narizing  the 
evidence  that  would  be  pres  mted  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggri(  ved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  c(  imments 
regarding  the  apphcations  m  jst  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  June  22,  1994. 

A.  Federal  Reserve  Bank  c  f 
Richmond  (Lloyd  VV.  Bostian.  Jr.,  Senior 
Vice  President)  701  East  Byri  Street, 
Richmond,  Virginia  23261: 

1 .  Carolina  First  Corporatit  in, 
Greenville,  South  Carolina;  ti » engage  de 


novo  through  its  subsidiary,  Landwood 
Ridge  Limited  Partnership.  Greenville, 
South  Carolina,  in  constructing  and 
operating  an  affordable  housing  project 
for  elderly  persons  pursuant  to  § 
225.25(b)(6)  of  the  Board's  Regulation  Y. 
These  activities  will  be  conducted  in 
Greenville  County,  South  Carolina. 

B.  Federal  Reserve  Bank  of  Chicago 
(James  A.  Bluemle,  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690: 

1.  Peotone  Bancorp.  Inc..  Peotone. 
Illinois;  to  engage  de  novo  in  providing 
data  processing  services  to  its  subsidiary 
banks  and  to  five  unaffiliated  financial 
institutions  pursuant  to  §  225.25rD)(7)  of 
the  Board's  Regulation  Y. 

2.  Southwest  Bancorp.  Inc.,  Worth. 
Illinois;  to  engage  de  novo  in  providing 
data  processing  services  to  its  subsidiary 
banks  and  to  five  unaffiliated  financial 
institutions  pursuant  to  §  225.25(b)(7)  of 
the  Board's  Regulation  Y. 

Board  of  Governors  of  the  Federal  Reser\'e 
System.  May  27,  1994. 
Jennifer  J.  Johnson, 
Associate  Secretary  of  the  Board. 
jFR  Doc.  94-13488  Filed  6-2-94;  8:45  ami 
BILUNQ  COOE  «21»«1-f 


The  Summit  Bancorporation; 
Formation  of,  Acquisition  by,  or 
Merger  of  Bank  Holding  Companies; 
and  Acquisition  of  Nonbanking 
Company 

The  company  fisted  in  this  notice  has 
appfied  under  §  225.14  of  the  Board's 
Regulation  Y  (12  CFR  225.14)  for  the 
Board's  approval  under  section  3  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1842)  to  become  a  bank  holding 
company  or  to  acquire  voting  securities 
of  a  bank  or  bank  holding  company.  The 
listed  company  has  also  applied  under 
§  225.23(a)(2)  of  Regulation  Y  (12  CFR 
225.23(a)(2))  for  the  Board's  approval 
under  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  RegulaUon 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies,  or  to  engage  in  such 
an  activity.  Unless  otherwise  noted, 
these  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
apphcation  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 


express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  June  27, 1994. 

A.  Federal  Reserve  Bank  of  New 
York  (Wilfiam  L.  Rutledge,  Senior  Vice 
President)  33  Liberty  Street,  New  York, 
New  York  10045: 

1.  The  Summit  Bancorporation, 
Chatham,  New  Jersey;  to  acquire  all  of 
the  voting  shares  of  Crestmont  Financial 
Corporation,  Edison,  New  Jersey,  and 
thereby  indirectly  acquire  Crestmont 
Federal  Savings  and  Loan  Association, 
Edison,  New  Jersey,  and  thereby  engage 
in  operating  a  savings  association 
pursuant  to  §  225.25(b)(9);  and 
Crestmont  Insurance  Agency,  Edison, 
New  Jersey,  and  thereby  engage  in  the 
sale  as  agent  or  broker  of  insurance 
designed  to  repay  the  principal  amount 
of  credit  extended  in  the  event  of  death, 
disability  or  involuntary  unemployment 
of  the  borrower  pursuant  to  ^ 
225.25(b)(8)(i)  of  the  Board's"" Regulation 
Y.  Immediately  subsequent  to  the 
acquisition,  Crestmont  Financial 
Corporation  will  be  merged  with  and 
into  The  Summit  Bancorporation  and 
Crestmont  Federal  Savings  and  Loan 
Association  will  be  converted,  through 
a  series  of  intermediate  steps,  into  a 
New  Jersey-chartered  savings  bank  and 
then  into  a  New  Jersey-chartered 
commercial  bank  that  will  then  be 
merged  with  and  into  The  Summit 
Bancorporation's  subsidiary  bank. 
Summit  Bank.  Chatham.  New  Jersey. 
Accordingly,  The  Summit 
Bancorporation  has  also  applied  under 
section  3(a)(3)  of  the  Bank  Holding 
Company  Act  to  acquire  the  interim 
New  Jersey-chartered  savings  and 
commercial  banks.  As  an  alternative, 
under  certain  circumstances.  The 
Supimit  Bancorporation  will  exercise  an 
option  to  acquire  up  to  19.9  percent  of 


the  shares  of  Cre.stmont  Financial 
Corporation. 

Board  of  Governors  of  the  Kedenil  Re<;er\  «• 
System.  May  27.  1994. 

Jennifer  J.  Johnson, 

Associate  Secretary  of  the  Board. 

IFR  Doc.  94-13489  Filed  6-2-94:  8:45  ara| 
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GENERAL  SERVICES 
ADMINISTRATION 

Intent  To  Prepare  Environmental 
Impact  Statement  for  New  Federal 
Courthouse  in  Savannah,  GA 

Pursuant  to  the  rt^quirements  of  the 
National  Environmental  Policy  Act 
(NEPA)  of  1969  (42  U.S.C.A.  4321  to 
4370d).  and  the  Council  on 
Environmental  Quality  Regulations  (40 
CFR  1500-1508),  as  implemented  by 
General  Services  Administration  (GSA) 
Order  PBS  P  1095.4B.  GSA  announces 
its  intent  to  prepare  an  Environmental 
Impact  Statement  (EIS)  for  the  siting  and 
construction  of  a  new  Federal 
Courthouse  within  the  Central  Business 
Area  (CBA)  of  Savannali,  Georgia. 

The  EIS  will  examine  the  short  and 
long  term  impacts  from  constructing 
a!id  operating  a  New  Courthouse  in  the 
Savannah  CBA.  on  the  natural  and 
human  environments.  This  includes  but 
is  not  limited  to  impacts  on  historic  and 
cultural  resources,  traffic  and  parking, 
and  socioeconomics  (including  the 
impacts  on  local  businesses  and 
neighborhoods).  The  EIS  will  also 
examine  measures  to  mitigate 
unavoidable  adverse  impacts  of  the 
proposed  action.  Concurrent  with  NEP.\ 
implementation.  GSA  will  also 
"  implement  its  consultation 
requirements  under  Section  106  (36  CFR 
800)  of  the  National  Historic 
Preser\ation  Act  of  1966  (16  LIS.C. 
470).  regarding  the  impacts  on  historic 
properties  as  a  result  of  undertaking  the 
proposed  action.  GSA  is  very  much 
aivare  of  the  potential  for  adverse  affects 
on  historic  resources  as  a  result  of 
proposed  action,  and  will  make  every 
effort  to  identify  and  take  into  account 
such  affects  when  siting  this  project. 

1  he  New  Courthouse  will  house  33 1 
employees  in  an  approximately  250.000 
gross  square  foot  structure  that  will' 
meet  the  10-year  space  requirements  of 
the  US  Courts.  The  project  v^ill  contain 
five  courtrooms,  and  office  space  for 
Court-related  agencies,  as  well  as  space 
for  GSA  and  the  Postal  Service.  This 
information  is  presented  only  as  a 
summary  of  the  project's  space 
requirements:  GSA  has  not  designed  the 
facility  even  in  concept.  Design  of  the 
facility  will  not  begin  until  after  a  site 


has  been  selected  and  procured.  The  site 
itself  will  not  be  procured  until  after  the 
EIS  and  the  NEPA  process  is  completed. 

Although  a  specific  site  has  not  yet 
been  determined,  there  are  two 
important  locational  considerations  for 
this  project.  First,  Executive  Order 
12072  (16  AUG  1978.  43  FR  36869) 
requires  Federal  agencies  to  give 
primary  consideration  to  the  CBA  when 
acquiring  space  in  an  urban  area  unless 
the  Federal  agency  has  operational, 
needs  requiring  it  to  locate  outside  the 
CBA.  The  purpose  of  this  Executive 
Order  is  to  encourage  the  location  of 
Federal  facilities  where  they  will  serve 
to  strengthen  the  nation's  cities  and  to 
njake  them  attractive  places  to  live  and 
work.  In  this  case,  the  Court  has  no  need 
to  locate  outside  of  the  CBA. 

Second,  the  Court  does  have  an 
operational  need  that  would  be  best 
served  if  the  New  Courthouse  is  located 
adjacent  to  the  existing  Federal 
Building-Courthouse  at  125  Bull  Street. 
This  location  would  considerably 
reduce  the  security  risk,  as  well  as  the 
administrative  and  operational 
inefficiencies  of  "splitting"  the  Courts, 
by  minimizing  the  distance  between  two 
locations.  An  adjacent  location  is 
strongly  preferred  by  the  Courts  and 
GSA;  however,  it  is  a  preference  only, 
and  does  not  preclude  consideration  of 
an  alternative  CBA  site. 

As  part  of  NEPA  and  Section  lOb 
implementation.  GSA  is  actively  set;king 
public  input  into  the  decision-making 
process,  including  the  identification  of 
issues  to  be  examined  in  the  EIS.  and 
the  identification  of  "reasonable" 
alternatives  to  the  proposed  action. 
Reasonable,  in  this  case,  means  that  the 
alternative  must  still  satisfy  GSA's  basic 
project  goals.  These  goals  are  to  satisfy 
the  Courts'  operational  requirements, 
and  house  its  lO-year  space 
requirement,  in  a  cost-effective  manner, 
in  Government-owned  space. 

GSA  has  tentatively  identified  th«; 
following  ahematives.  some  of  which 
may  not  be  technically  feasible,  to  be 
examined  in  the  EIS: 

•  "No  Action,"  that  is.  underlakr  im 
new  construction. 

•  Construction  adjacent  tu  thi- 
existing  Federal  Building-Courthouse  at 
one  of  the  following  potential  locations: 
— On  a  parcel  bounded  by  State.  Bull. 

Broughton.  and  Whitaker  Streets 

(preferred  alternative). 
—On  a  parcel  bounded  by  York.  Bull. 

Oglethorpe,  and  Whitaker  Streets. 
— On  a  parcel  bounded  by  Broughton, 

Barnard.  State,  and  Whitaker  Streets. 
— On  a  parcel  bounded  by  State. 

Barnard.  York,  and  Whitaker  Streets 


— On  a  parcel  bounded  by  Barnard. 
York,  Whitaker.  and  Oglethorpe 
Streets. 

•  Identification  and  consideration  of 
other  feasible  sites  that  will  satisfy  the 
stated  goals  of  the  project  in  the  CBA 
will  be  determined  through  the  scoping 
process  and  by  Solicitation  for  Offers  by 
GSA. 

As  part  of  the  public  scoping  process, 
you  are  encouraged  to  contact  GSA  in 
writing  at  the  following  address  with 
your  concerns  and  comments  regarding 
the  proposed  project:  Mr.  Philip 
Youngberg.  Regional  Environmental 
Officer— 4PL.  401  West  Peachtree  Street. 
NW..  Suite  2500.  Atlanta.  GA  30365- 
2550;  or  FAX  your  comments  to  Mr. 
Youngberg  at  404-331-7169.  Comments 
should  be  postmarked  no  later  than  July 
5. 1994. 

GS.\  also  intends  to  conduct  a  Public 
Scoping  Meeting  to  solicit  verbal 
comments,  and  address  general 
questions  concerning  the  project.  NKPA. 
and  Section  106.  A  Notice  of  this 
meeting  and  all  subsequent  public 
meetings  conducted  by  GSA  for  this 
project  will  appear  in  the  Savannah 
News-Press  at  lest  two  weeks  prior  to 
the  meeting  date.  Notices  announcing 
the  availability  and  review  periods  for 
the  Draft  EIS  and  Final  EIS  will  also  bt; 
published  in  the  Savannah  News-Press. 
Persons  and  organizations  on  the 
mailing  list  will  be  notified  of  all 
meetings  and  publications  by  mail. 
Persons  who  would  like  to  be  added  t<i 
the  mailing  list  should  write  or  call  GSA 
at  the  address  or  phone  numbtsr  listed 
in  this  notice. 

Dated;  May  19.  1094 
fudith  M.  Cobb, 

Director.  Planning  Staff  i4PLI 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Agency  for  Health  Care  Policy  and 
Research 

Requests  for  Nominations  of  Members 
of  Clinical  Practice;  Guideline  Panel  on 
Acute  Myocardial  Infarction 

The  Agency  for  Health  Care  Policy 
and  Research  (AHCPR)  has  announced  .i 
request  for  proposals  and  intends  to 
award  a  contract  to  a  non-profit    ■ 
organization  to  develop  a  clinical 
practice  guideline  and  to  develop 
related  medical  review  criteria, 
standards  of  quality,  and  performance 
measures  for  Acute  Myocardial 
Infarction.  The  contractor  will  ostiiblisli 
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a  panel  of  health  care  ex 
consumers  to  assist  in  develop 
clinical  practice  guideline 
Myocardial  Infarction  and 
developing  medical  review 
standards  of  quality,  and 
measures.  The  AHCPR,  on 
contractor,  invites  nominations  of 
qualiBed  individuals  to  sei  ve  as 
chairperson(s)  and  membe  s  of  the 
panel. 

Background 
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The  Omnibus  Budget 
Act  of  1989  (Pub.  L.  101 
new  title  IX  to  the  Public 
Act  (the  Act),  which  establ 
Agency  for  Health  Care 
Research  (AHCPR)  to  enha 
quality,  appropriateness,  a 
effectiveness  of  health  care 
access  to  such  services.  (Sep 
299-299C-6  and  1320b-12.) 
for  Health  Care  Policy  and 
Reauthorization  Act  of  199 
102-410).  enacted  on 
extended  the  authorization 
and  amended  certain  provi 
to  the  development  of 
guidelines.  In  keeping  with 
legislative  mandates,  AHCF  R 
arranging  for  the  developm 
review,  and  updating  of  cli 
relevant  guidelines  that  ma; ' 
physicians,  other  health 
practitioners,  educators.  an( 
to  assist  in  determining  hov ' 
disorders,  and  other  health 
can  most  effectively  and  a 
be  prevented,  diagnosed 
clinically  managed.  Medica 
criteria,  standards  of  quality 
performance  measures  are 
developed  based  on  the  gui 
produced. 

Section  912  of  the  Act  (42 
299b-l(b)),  as  amended  by 
102-410,  requires  that  the  „ 

1 .  Be  based  on  the  best  av 
research  and  professional  ju 

2.  Be  presented  in  formats 
for  use  by  physicians,  other 
practitioners,  medical  ed 
medical  review  organizati 
consumers; 

3.  Be  presented  in  treatme  i 
or  condition-specific  forms 
for  use  in  clinical  practice, 
programs,  and  reviewing  qu 
appropriateness  of  medical 

4.  Include  information  on 
and  benefits  of  alternative 
prevention,  diagnosis, 
management  of  the  particu! 
condition(s);  and 

5.  Include  information  on 
alternative  strategies  for  pre\ 
diagnosis,  treatment,  and 
of  the  particular  health  cond 
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where  cost  information  is  available  and 
reliable. 

Section  913  of  Lhe  Act  (42  U.S.C. 
299b-2)  describes  two  mechanisms 
through  which  AHCPR  can  arrange  for 
developmeot  of  guidelines:  1.  Panels  of 
qualified  experts  and  health  care 
consumers  may  be  convened;  and  2. 
Contracts  may  be  awarded  to  public  and 
private  non  profit  organizations.  The 
AHCPR  has  elected  to  use  the  contract 
process  for  development  of  a  clinical 
practice  guideline  on  Acute  Myocardial 
Infarction. 

Section  914  of  the  Act  (42  U.S.C. 
299b-3(a)),  as  amended  by  Public  Law 
102-410,  identifies  factors  to  be 
considered  in  establishing  priorities  for 
guidelines,  including  the  extent  to 
which  the  guidelines  would: 

1.  Improve  methods  for  disease 
prevention; 

2.  Improve  methods  of  diagnosis, 
treatment,  and  clinical  management, 
and  thereby  benefit  a  significant  number 
of  individuals; 

3.  Reduce  clinically  significant 
variations  among  clinicians  in  the 
particular  services  and  procedures 
utilized  in  making  diagnoses  and 
providing  treatments;  and 

4.  Reduce  clinically  significant 
variations  in  the  outcomes  of  health  care 
services  and  procedures. 

Also,  in  accordance  with  title  IX  of 
the  PHS  Act  and  section  1142  of  the 
Social  Security  Act.  the  AHCPR 
Administrator  is  to  assure  that  the  needs 
and  priorities  of  the  Medicare  program 
are  reflected  appropriately  in  the  agenda 
and  priorities  for  development  of 
guidelines. 

Panel  Nominations 

The  panel  that  will  assist  the 
contractor  in  developing  the  clinical 
practice  guideline  on  Acute  Myocardial 
Infarction  will  consist  of  two  co- 
chairpersons  and  ten  to  fifteen  other 
members.  The  work  will  be  divided  into 
two  phases.  Phase  I  is  development  of 
the  clinical  practice  guideline.  Phase  II 
is  development  of  medical  review 
criteria,  standards  of  quality,  and 
performance  measures  based  on  the 
guideline. 

The  role  of  the  panel  members  is  to 
assist  the  contractor  to:  develop  a 
decisionmaking  process;  determine  the 
focus  of  the  guidehne  and  the  questions 
to  be  addressed;  advise  and  monitor  the 
review  and  analysis  of  the  scientific 
literature;  consider  and  advise  on 
principal  health  care  issues;  monitor 
and  provide  counsel  on  development  of 
medical  review  criteria,  standards  of 
quality,  and  performance  measures;  and 
review  and  approve  the  interim  and 
final  drafts  of  the  different  versions  of 


the  guideline.  The  co-chairpersons  will 
provide  leadership  in  carrj  ing  out  these 
roles. 

To  assist  in  identifying  members  for 
the  panel,  AHCPR  is  requesting 
recommendations  from  a  broad  range  of 
interested  individuals  and 
organizations,  including  physicians 
representing  primary  care  and  relevant 
specialties,  physicians'  assistants, 
nurses,  nurse  practitioners,  pharmacists, 
allied  health  and  other  health  care 
practitioners,  health  care  institutions, 
and  consumers  with  pertinent 
experience  or  information.  In  making 
panel  selections,  AHCPR,  will  maintain, 
to  the  extent  possible,  a  balance  of 
individuals  selected  fi'om  academic 
settings  and  individuals  selected 
without  full-time  academic 
appointments.  At  least  two  members  of 
this  panel  shall  be  individuals  who  do 
not  derive  their  primary  source  of 
revenue  directly  from  the  performance 
of  procedures  dliscussed  in  this 
guideline.  Some  participants  in  the 
guideline  process  (panel  members, 
consultants,  peer  or  pilot  reviewers) 
should  have  expertise  in  epidemiology, 
health  services  research,  or  health 
economics,  and  familiarity  with  the 
clinical  condition  being  studied.  To  the 
extent  possible,  the  panel  should  have 
appropriate  representation  in  terms  of 
gender,  minority  populations,  and 
geocraphic  areas  of  the  United  States. 

The  AHCPR  is  especially  interested  in 
receiving  nominations  of  individuals 
with:  (1)  Experience  in  developing  and/ 
or  commitment  to  developing  clinical 
guidelines,  medical  review  criteria, 
standards  of  quality,  and  performance 
measures;  (2)  relevant  training  and 
clinical  experience;  (3)  relevant 
experience  in  basic  and/or  clinical 
research  in  acute  myocardial  infarction, 
including  publication  of  relevant  peer- 
reviewed  articles;  (4)  demonstrated 
interest  in  quality  of  care,  medical 
outcomes,  and  medical  effectiveness;  (5) 
knowledge  of  the  epidemiology  of  acute 
myocardial  infarction;  (6)  experience  in 
health  services  research  or  health 
economics,  with  expertise  in  the  area  of 
acute  myocardial  infarction;  and  (7) 
personal  experience  of  acute  myocardial 
infarction,  either  as  a  patient,  family 
member,  or  friend  of  a  patient,  or  as  a 
person  who  actively  works  with 
consumer  groups  interested  in  acute 
myocardial  infarction,  lhe  AHCPR 
encourages  nominations  of  women  and 
individuals  who  are  members  of 
minority  population  groups.  Nominees 
should  have  no  substantial  financial 
interests  or  professional  affiliations  that 
would  significantly  jeopardize  the 
integrity  of  the  guideline  development 
process  or  the  final  products. 
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This  notice  requests  noininations  of 
qualified  individuals  to  serve  on  the 
panel  as  members  or  as  co-chairpersons. 
The  functions  of  the  panel  co- 
chairpersons  are  critical  to  the  process 
of  developing  guidelines.  Co- 
chairpersons  provide  leadership 
regarding  methodology,  literature 
review,  panel  deliberations,  and 
preparation  of  the  final  products. 
Nominations  for  co-chairpersons  should 
take  into  consideration  the  criteria 
specified  below,  which  AHCPR  will  use 
in  approving  final  selections: 

•  Relevant  training  and  clinical 
e,xperience; 

•  Demonstrated  interest  in  quality 
assurance  and  research  on  the  clinical 
condition(s)  under  consideration  and 
the  related  treatment  of  the  condition(s). 
including  publication  of  relevant  peer- 
reviewed  articles; 

•  Commitment  to  the  need  to  produce 
clinical  practice  guidelines; 

•  Recognition  in  the  field  with  a 
record  of  leadership  in  relevant 
activities; 

•  Broad  public  health  view  of  the 
utility  of  particular  procedures  or 
clinical  ser\'ices; 

•  Demonstrated  capacity  to  respond  to 
consumer  concerns; 

•  Prior  experience  in  developing 
guidelines  for  the  clinical  condition  in 
question;  and 

•  No  substantial  financial  interests  or 
professional  affiliations  that  would 
significantly  impair  the  scientific 
integrity  of  the  guidelines  or  final 
products. 

Subsequent  to  approval  by  AHCPR. 
the  contractor  will  appoint  the  panel  co- 
chairpersons.  After  the  panel  co- 
chairpersons  have  been  appointed, 
nominations  for  members  of  the  panel 
will  be  reviewed  by  the  contractor  emd 
the  co-chairpersons,  prior  to  proposing 
panel  members  to  AHCPR.  Following 
AHCPR  review  and  approval  of 
proposed  members'  qualifications, 
review  of  the  overall  composition  of  the 
panel  to  ensure  representation  of  a  range 
of  expertise  and  experience,  and  review 
of  potential  conflict  of  interest,  the 
contractor  will  appoint  panel  members. 

Nominations  snould  indicate  whether 
the  individual  is  being  recommended  to 
ser\e  on  the  panel  as  a  co-chairperson 
or  as  a  member.  Each  nomination  must 
include  two  copies  of  the  individual's 
curriculum  vitae  or  resume,  and  two 
copies  of  a  letter  of  nomination  with  a 
statement  of  the  rationale  for  the 
specific  nomination. 

To  be  considered,  nominations  must 
be  received  by  July  15.  1994  at  the 
following  address:  Francis  Chesley. 
Project  Officer.  Office  of  the  Forum  for 
Quality  and  Effectiveness  in  Health 


Care.  Agency  for  Health  Care  Policy  and 
Research,  Willco  Building,  6000 
Executive  Boulevard.  Suite  310, 
Rockville,  MD  20852,  Phone:  (301)  594- 
4015.  Fax:  (301)594-4027. 

For  Additional  Information 

Additional  information  on  the 
guideline  development  process  is 
contained  in  the  AHCPR  Program  Note. 
■'Clinical  Practice  Guideline 
Development,"  dated  August  1993.  This 
document  describes  AHCPR's  activities 
with  respect  to  clinical  practice 
guidelines,  including  the  process  and 
criteria  for  selecting  panels.  This 
document  may  be  obtained  from  the 
AHCPR  Publications  Clearinghouse. 
P.O.  Box  8547,  Silver  Spring^MD  20907; 
or  call  Toll-Free:  1-800-358-9295. 

Information  may  also  be  obtained  bv 
contacting  Carole  Hudgings.  Ph.D.. 
Acting  Director.  Office  of  the  Forum  for 
Quality  and  Effectiveness  in  Health 
Care.  Agency  for  Health  Care  Policy  and 
Research.  Willco  Building.  6000 
Executive  Blvd.  Suite  310.  Rockville. 
MD.  20852.  Information  about  this 
contract.  RFP  No.  282-94-2013,  may  be 
obtained  from  Patrick  Joy,  Division  of 
Acquisition  Management.  Government 
Acquisition  Branch,  room  5-101, 
Parklav\'n  Bldg..  5600  Fishers  Lane, 
Rockville,  MD  20857.  (301)443-8826 

Requests  for  copies  of  the  contract 
solicitation  may  be  transmitted  by 
facsimile  to  301-443-3238. 

Dated:  May  24. 1994. 
J.  Jarrett  Clinton, 
Administrator 

IFR  Doc.  94-13464  Filed  6-2-94;  8:45  ami 
BtLLING  CODC  416fr-«M> 


Agency  for  Toxic  Substances  and 
Disease  Registry 

[Program  Announcement  Number  444] 

Health  Studies  Related  to  the  National 
Exposure  Registry 

Introduction 

The  A^ncy  for  Toxic  Substances  and 
Disease  Registry  (ATSDR)  announces 
the  availability  of  fiscal  year  (FY)  1994 
funds  for  a  cooperative  agreement/grant 
program  to  conduct  health  studies  of 
trichloroethylene  (TCE)-exposed 
subpopulations  that  comprise  the  TCE 
Subregistry  of  the  National  Exposure 
Registry.  The  studies  will  address  health 
conditions  identified  by  ATSDR  as 
potential  heahh  conditions  associated 
with  environmental  exposure  to  TCE. 
with  emphasis  on  neurotoxic  disorders. 
The  recipient  will  utilize  the  National 
Exposure  Registry  Trichloroethylcn«! 


(TCE)  Subregistry  database  in  designing 
and  executing  these  studies. 

The  Public  Health  Service  (PHS)  is 
committed  to  achieving  the  health 
promotion  and  disease  prevention 
objectives  of  "Healthy  People  2000,"  a 
PHS-led  national  activity  to  reduce 
morbidity  and  mortality  and  improve 
the  quality  of  life.  This  announcement 
is  related  to  the  priority  area  of 
Environmental  Health.  (For  ordering  a 
copy  of  "Healthy  People  2000."  see  the 
section  Where  to  Obtain  Additional 
Information.) 

Authority:  This  program  is  authorized 
under  sections  104(i)(l)(E).(7).  and  (15)of  ihn 
Ck)mprehensive  Environmental  Kfs;>.;nse. 
Compensation,  and  Liability  ,^ct  (ckKCl^) 
of  1980  as  amended  by  the  Superfund 
Amendments  and  Reauthorization  Act 
(SAR-'K)  of  1986,  (42  U.S.C.  9004  (i)(1)(E).(7). 
and  (15)). 

Smoke-Free  Workplace 

The  PHS  strongly  encourages  all  grant 
recipients  to  provide  a  smoke-free 
workplace  and  promote  the  non-use  of 
all  tobacco  products.  This  is  consistent 
with  the  PHS  mission  to  protect  and 
advance  the  physical  and  mental  health 
of  the  American  People. 

Eligible  Applicants 

Eligible  applicants  are  the  official 
public  health  agencies  of  States  or  their 
bona  fide  agents.  This  includes  the 
District  of  Columbia.  American  Samoa, 
the  Commonwealth  of  Puerto  Rico,  the 
Virgin  Islands,  the  Federated  States  of 
Micronesia.  Guam,  the  Northern 
Mariana  Islands,  the  Republic  of  the 
Marshall  Islands,  the  Republic  of  Palau. 
and  federally-recognized  Indian  tribal 
governments.  State  organizations, 
including  State  universities.  State 
colleges,  and  State  research  institutions, 
must  establish  that  they  meet  their 
respective  Slate's  legislature  definition 
of  a  State  entity  or  political  subdivision 
to  be  considered  an  eligible  applicant. 

Availability  of  Funds 

Appro-ximately  $1,000,000  is  available 
in  FY  1994  to  fund  3-5  new  and 
competing  awards.  It  is  expected  that 
the  average  award  will  be  $200,000. 
ranging  from  $100,000  to  $300,000.  It  is 
expected  that  the  awards  will  begin  on 
or  about  September  30.  1994,  and  will 
be  made  for  a  12-month  budget  period 
within  a  project  period  of  up  to  3  years. 

Continuation  awards  within  the 
project  period  will  be  made  on  the  basis 
of  satisfactory  progress  and  the 
availability  of  funds. 

Puqjose 

The  purpo.se  of  this  announc  ement  is 
to  solicit  scientific  proposals  designed 
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include  medical  research  to  evaluate 
currently  available  biological  tests 
(biomarkers)  and  disease  occiu-rence  in 
potentially  impacted  populations. 

ATSDR  will  provide  financial 
assistance  to  applicants  in  designing 
and  executing  analytic  epidemiologic 
studies  to  explore  the  relationship 
between  exposure  to  hazardous 
substances  and  the  occurrence  of,  and 
risk  factors  for.  environmental  exposure 
to  TCE  through  drinking  and  using 
contaminated  water,  using  all  or  a 
subset  of  the  TCE  Subregistry 
registrants. 

Applicants  must  specify  the  type  of 
award  for  which  they  are  applying, 
either  grant  or  cooperative  agreement. 
These  two  types  of  Federal  assistance 
are  explained  below. 

A.  Grant< 

In  a  grant,  the  applicant  will  be 
required  to  conduct  the  proposed  study 
without  substantial  programmatic 
involvement  by  ATSDR.  Grantees  must 
meet  the  following  requirements:  The 
application  should  be  presented  in  a 
manner  that  demonstrates  the 
applicant's  ability  to  address  the 
environmental  health  problems. 

The  applicant's  protocol  should 
contain  consent  forms  and 
questionnaires,  baseline  morbidity  and 
mortality  information,  procedures  for 
collecting  biologic  and  environmental 
specimens  and  for  conducting 
laboratory  analysis  and  evaluation  of  the 
test  results  6f  biologic  specimens, 
statistical  and  epidemiologic  analysis  of 
the  study  information,  and  a  description 
of  the  safeguards  for  protecting  the 
confidentiality  of  individuals  on  whom 
data  are  collected. 

By  comparison,  the  activities  of  the 
recipient  and  the  ATSDR  for  a 
cooperative  agreement  are  described  in 
paragraph  B. 

B.  Cooperative  Agreements 

In  a  cooperative  agreement,  ATSDR 
will  assist  the  collaborator  in 
conducting  the  study.  The  application 
should  be  presented  in  a  manner  that 
demonstrates  the  applicant's  ability  to 
address  the  health  problem  in  a 
collaborative  manner  with  the  funding 
agency.  In  conducting  activities  to 
achieve  the  purpose  of  this  program,  the 
recipient  shall  be  responsible  for  the 
activities  under  1.,  below  and  ATSDR 
shall  be  responsible  for  conducting 
activities  under  2.,  below: 

1.  Recipient  Activities 

a.  Recipient  will  design,  develop,  and 
implement  a  protocol  to  conduct  the 
necessary  study  of  exposed  individuals. 


b.  Recipient  is  required  to  provide 
proof,  by  citation  of  State  code  or 
regulation  or  other  State  pronouncement 
given  the  authority  of  law,  that  medical 
information  obtained  pursuant  to  the 
agreement,  which  pertains  to  an 
individual  and  is  therefore  considered 
confidential,  will  be  protected  from 
disclosure  when  the  consent  of  the 
individual  to  release  identifying 
information  is  not  obtained. 

c.  If  study  requires  knowledge  of 
registrant  personal  identifiers,  recipient 
will  develop  a  mechanism,  working 
through  ATSDR,  for  interaction  with  Xh" 
affected  community  to  obtain  necessary 
permission  for  the  release  of  this 
information  to  the  recipient. 

2.  ATSDR  Activities 

a.  ATSDR  will  a.ssi.st  in  developiilg 
the  study. 

b.  ATSDR  will  provide  epidemiologic 
and  other  technical  assistance  in  both 
the  planning  and  implementation 
phases  of  the  field  work  called  for  under 
the  study  protocol. 

c.  ATSDR  will  provide  consultation 
and  assist  in  monitoring  the  collection 
and  handling  of  information  and  the 
sampling  and  testing  activities. 

d.  ATSDR  will  participate  in  the 
statistical  and  epidemiologic  analysis. 

e.  ATSDR  will  collaborate  in 
interpreting  the  study  findings. 

f.  ATSDR  will  assist  (act  as  the 
intermediary)  in  obtaining  registrant 
permission  for  the  release  to  the 
recipient  of  personal  information. 

g.  ATSDR  will  conduct  technical  and 
peer  review. 

Evaluation  Criteria 

Applications  will  be  reviewed  and 
evaluated  for  scientific  and  technical 
merit  according  to  the  following  criteria: 

A.  Scientific  and  Technical  Hevieiy 
Criteria  of  New  Applications 

1.  Appropriateness  and  Knowledge  of 
Study  Design— 25% 

The  extent  to  which  the  applicant's 
proposal  addresses:  (a)  Rationale  for  the 
proposed  study  design;  (b)  the 
identification  of  a  target  (exposed/ 
diseased)  population;  (c)  the 
identification  of  an  appropriate 
comparison  group;  (d)  a  consideration  of 
sample  size;  (e)  a  plan  for  exposure 
assessment  and/or  a  plan  for  evaluating 
adverse  health  outcomes;  and  (f)  a 
detailed  plan  for  analysis  of  the  data. 

2.  Proposed  Study— 25% 

The  adequacy  of  the  proposal  relevant 
to:  (a)  The  study  purpose,  objectives, 
and  rationale;  (b)  the  quality  of  program 
objectives  in  terms  of  specificity, 
measurability.  and  feasibility;  (c)  the 
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specificiiy  ami  feasibility  of  the 
applicant's  timetable  for  implementing 
program  activities  and  timely 
completion  of  the  study;  and  (d)  the 
likelihood  of  the  applicant  agency 
completing  proposed  program  activities 
and  attaining  proposed  objectives  based 
on  the  thoroughness  and  clarity  of  the 
overall  program. 
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3.  Relationship  to  Initiative — 15% 

The  extent  to  which  the  application 
addresses  the  areas  of  investigation 
.  outlined  by  ATSDR. 

4.  Quality  of  Data  Collection— 15% 

The  extent  to  which:  (a)  The  study 
ascertains  the  information  necessary  to 
meet  the  objectives,  including  (but  not 
limited  to)  infonnation  on  pathways  of 
exposure,  confounding  factors,  and 
biomedical  testing;  (b)  the  quality 
control  and  quality  assurance  of 
questionnaire  data  are  provided. 
including  (but  not  limited  to) 
interviewer  training  and  consistency 
checks  of  data;  (c)  the  laboratory  tests  (if 
applicable)  are  sensitive  and  specific  for 
the  analyte  or  disease  outcome  of 
interest;  and  d)  the  quality  control, 
quality  assurance,  precision  and 
accuracy  of  information  for  the 
proposed  tests  are  provided  and 
acceptable. 

5.  Applicant  Capability  and 
Coordination  Efforts — 10% 

The  extent  to  which  the  proposal  has 
described:  (a)  The  capability  of  the 
applicant's  administrative  structure  to 
foster  successful  scientific  and 
administrative  management  of  a  study; 
(b)  the  capability  of  the  applicant  to 
demonstrate  an  appropriate  plan  for 
ir.teraction  with  tiie  community;  and  (c) 
tiie  suitability  of  facilities  and 
equipment  available  or  to  be  purchased 
for  the  project. 

B.  Program  Personnel — 10% 

The  Dxtent  to  which  the  proposed 
program  staff  is  qualified  and 
appropriate,  and  the  time  allocated  for 
thorn  to  accomplish  program  activities  is 
adequate. 

7.  Program  Budget — (Not  Scored) 

The  extent  to  which  the  budget  is 
reasonable,  clearly  justified,  and 
consistent  with  intended  use  of 
cooperative  agreement/grant  funds. 

B.  Review  of  Continuation  Applications 

Continuation  awards  within  the 
project  period  will  be  made  on  the  basis 
of  the  following  criteria: 

1.  Satisfactory  progress  has  been  made 
in  meeting  project  objectives; 

2.  Objectives  for  the  new  budget 
period  are  realistic,  specific,  and 
measurable; 


3.  Proposed  changes  in  described 
long-term  objectives,  methods  of 
operation,  need  for  grant  support,  and/ 
or  evaluation  procedures  will  lead  to 
achievement  of  project  objectives;  and 

4.  The  budget  request  is  clearly 
justified  and  consistent  with  the 
intended  use  of  grant  funds. 

Executive  Order  12372 

Applications  are  subject  to  the 
Intergovernmental  Review  of  Federal 
Programs  as  governed  by  Executive 
Order  (E.O.)  12372.  E.O.  12372  sets  up 
a  system  for  State  and  local  government 
review  of  proposed  Federal  assistance 
applications.  Applicants  (other  than 
federally-recognized  Indian  tribal 
governments)  should  contact  their  State 
Single  Point  of  Contact  (SPOC)  as  early 
as  possible  to  alert  them  to  the 
prospective  applications  and  receive 
any  necessary  instructions  on  the  State 
process.  For  proposed  projects  serving 
more  than  one  State,  the  applicant  is 
advised  to  contact  the  SPOC  for  each 
affected  State.  A  current  list  of  SPOCs 
is  included  in  the  application  kit.  If 
SPOCs  have  any  State  process 
recommendations  on  applications 
submitted  to  CDC,  they  should  forward 
them  to  Henry  S.  Cassell,  III,  Grants 
Management  Officer.  Grants 
Management  Branch.  Procurement  and 
Grants  Office.  Centers  for  Disease 
Control  and  Prevention  (CDC),  255  East 
Paces  Ferry  Road.  NE.,  room  300, 
Mailstop  E-13,  Atlanta,  GA  30305,  no 
later  than  60  days  after  the  application 
deadline.  (By  formal  agreement,  the 
CDC  Procurement  and  Grants  Office  will 
act  on  behalf  of  and-for  ATSDR  on  this 
matter.)  The  granting  agency  does  not 
guarantee  to  "accommodate  or  e.xplain" 
for  State  process  recommendations  it 
receives  after  that  date. 

Indian  tribes  are  strongly  encouraged 
to  request  tribal  government  review  of 
the  proposed  application.  If  tribal 
governments  have  any  tribal  process 
recommendations  on  applications 
submitted  to  CDC,  they  should  forward 
them  to  Henry  S.  Cassell,  HI,  Grants 
Management  Officer,  Grants 
Management  Branch,  Procurement  and 
Grants  Office,  Centers  for  Disease 
Control  and  Prevention  (CDC),  255  East 
Paces  Ferry  Road,  NE..  Mailstop  E-13, 
Atlanta,  GA  30305.  This  should  be  done 
no  later  than  60  days  after  the 
application  deadline  date.  The  granting 
agency  does  not  guarantee  to 
"accommodate  or  explain"  for  tribal 
process  recommendations  it  ntceives 
after  that  date. 


Public  Health  System  Reporting 
Requirements 

This  program  is  not  subject  to  the 
Public  Health  System  Reporting 
Requirements. 

Catalog  of  Federal  Domestic  Assistance 
Number 

The  Catalog  of  Federal  Domestic 
Assistance  number  is  93.161. 

Other  Requirements 

A.  Protection  of  Human  Subjects 

If  the  proposed  project  involves 
research  on  human  subjects,  the 
applicant  must  comply  with  the 
Department  of  Health  and  Human 
Services  Regulation,  45  CFR  part  46. 
regarding  the  protection  of  human 
subjects.  Assurances  must  be  provided 
to  demonstrate  that  the  project  will  be 
subject  to  initial  and  continuing  review 
by  an  appropriate  institutional  review 
committee.  In  addition  to  other 
applicable  comm.ittees,  Indian  Health 
Service  (IHS)  institutional  review 
committees  also  must  review  the  project 
if  any  component  of  IHS  will  be 
involved  or  will  support  the  research.  If 
any  Native  American  community  is 
involved,  its  tribal  government  must 
also  approve  that  portion  of  the  project 
applicable  to  it.  The  applicant  will  be 
responsible  for  providing  assurance  in 
accordance  with  the  appropriate 
guidelines  and  form  provided  in  the 
application  kit. 

B.  Cost  Recovery 

The  Comprehensive  Environmental 
Response.  Compensation,  and  Liability 
Act  (CERCL.\)  of  1980.  as  amended  by 
the  Superfund  Amendments  and 
Reauthorization  Act  (SARA)  of  1986. 
provides  for  the  recovery  of  costs 
incurred  for  health  assessments  and 
health  effects  studies  at  each  Superfund 
site  from  potentially  responsible  parties. 
The  recipient  would  agree  to  maintain 
an  accounting  system  that  will  keep  an 
accurate,  complete,  and  current 
accounting  of  all  financial  transactions 
on  a  site-specific  basis,  i.e..  individual 
time,  travel,  and  associated  cost 
including  indirect  cost,  as  appropriate 
for  the  site.  The  recipient  would  also 
maintain  documentation  that  describes 
the  site-specific  actions  taken  with 
respect  to  the  site,  e.g.,  contracts,  woik 
assigrunents,  progress  reports,  and  other 
documents  that  describe  the  work 
performed  at  a  site.  The  recipient  will 
retain  the  documents  and  records  to 
support  these  financial  transactions,  for 
possible  use  in  a  cost  recovery  case,  for  . 
a  minimum  often  (10)  years  after 
submission  of  a  final  Financial  Status 
Report  (FSR).  unless  there  is  a  litigation. 
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Application  Submission  and  Deadline 

The  original  and  two  copies  of  the 
application  PHS  Form  5161-1  must  be 
submitted  to  Henry  S.  Cas.sell.  Ill,  Grants 
Management  Officer,  Grants 
Management  Branch,  Procurement  and 
Grants  Office.  Centers  for  Disea.se 
Control  and  Prevention  (CDC),  255  East 
Paces  Ferry  Road,  NE.,  room  300, 
Mailstop  E-13,  Atlanta,  GA  30305,  on  or 
before  July  21,  1994.  (By  formal 
agreement,  the  CDC  Procurenient  and 
Grants  Office  will  act  on  behalf  of  and 
for  ATSDR  on  this  matter.) 

1  Deadline 

Applications  shall  be  considered  as 
meeting  the  deadline  if  they  are  either: 

a.  Received  on  or  before  the  deadline 
date,  or 

b.  Sent  on  or  before  the  deadline  date 
and  received  in  time  for  submission  to 
the  objective  review  group.  (Applicants 
must  request  a  legibly  dated  U.S.  Postal 
Service  postmark  or  obtain  a  legibly 
dated  receipt  from  a  commercial  carrier 
or  the  U.S.  Postal  Service.  Private 
metered  postmarks  shall  not  be 
acceptable  as  proof  of  timely  mailing.) 
2.  Late  Applications 

Applications  which  do  not  meet  the 
criteria  in  l.a.  or  l.b.  above  are 
con.sidered  late  applications.  Late 
applications  will  not  be  considered  in 
the  current  competition  and  will  be 
returned  to  the  applicant. 

Where  to  Obtain  Additional 
Information 


The  complete  technical  report 
"National  Exposure  Registry 
Trichloroethylene  (TCE)  Subregistry 
Baseline  Technical  Report"  is  available 
through  NTIS  (#  PB93-209187),  May 
1993.  A  summary  of  the  technical 
report,  the  "Registrants  Report",  and  a 
copy  of  the  questionnaire  used  to  collect 
the  data  is  available  through  ATSDR 
(request  by  calling  Dr.  JeAnne  Burg, 
telephone  (404)  639-6202. 

Please  refer  to  Announcement 
Number  444  when  requesting 
information  and  submitting  an 
application. 

Potential  Applicants  may  obtain  a 
copy  of  "Healthy  People  2000"  (Full 
Report,  Stock  No.  017-001-00474-0)  or 
"Healthy  People  2000"  (Summary 
Report,  Stock  No.  017-001-0047,3-1) 
through  the  Superintendent  of 
Documents,  Government  Printing 
Office,  Washington,  DC  20402-9325, 
telephone  (202)  78.3-3238. 

Dated:  May  27,  1994. 
Claire  V.  Broome, 

Acting  Deputy  Administrator,  Agencvfor 
Toxic  Substances  and  Disease  Registry. 
IFR  Doc.  94-13505  Filed  6-2-94;  8:45  am| 
B'LUNG  CODE  4ie3-70-P 
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Additional  information  on  application 
procedures,  copies  of  application  forms, 
other  material,  and  business 
management  assistance  mav  be  obtained 
from  Maggie  Slay,  Grants  Management 
Specialist,  Grants  Management  Branch, 
Procurement  and  Grants  Office.  Centers 
for  Disea.se  Control  and  Prevention 
(CDC),  255  East  Paces  Ferry  Road,  NE,. 
Mailstop  E-13.  Atlanta,  GA  30305, 
telephone  (404)  842-6797. 
Programmatic  assistance  may  be 
obtained  from  Dr.  Jeffrey  A.  Lybarger. 
Director.  Division  of  Health  Studies, ' 
Agency  for  Toxic  Sub.stances  and 
Disea.se  Registry.  1600  Clifton  Road, 
NE..  Mailstop  E-31,  Atlanta,  GA  30333 
telephone  (404)  639-6200. 


Agency  for  Toxic  Substances  and 
Disease  Registry 

[Announcement  431J 

Surveiliance  of  Hazardous  Substances 

Emergency  Events    ' 

Introduction 

The  Agency  for  Toxic  Substances  and 
Disease  Regi.stry  (ATSDR)  announces 
the  availability  of  fiscal  year  (FY)  1994 
funds  for  a  cooperative  agreement 
program  to  conduct  surveillance  of 
hazardous  substances  emergency  events. 
The  Public  Health  Service  (PHS)  is 
committed  to  achieving  the  health 
promotion  and  disease  prevention 
objectives  of  "Healthy  People  2000,"  a 
PHS-led  national  activity  to  reduce 
morbidity  and  mortality  and  improve 
the  quality  of  life.  This  announcement 
is  related  to  the  priority  areas  of 
Sur\'eillance  and  Data  Sy.stems  and 
Environmental  Health.  (To  order  a  copy 
of  "Healthy  People  2000,"  see  the 
section  Where  To  Obtain  Additional 
Information.) 

Authority 

This  program  is  authorized  in  sections 
104(i)(l)(E)and(15)ofthe 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  (CERCLA)  as  amended  by  the 
Superfund  Amendments  and 
Reauthorization  Act  (SAR.^)  (42  U  S  C 
9fi04(i)(l)(E)and(15)). 
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Smoke-Free  Workplace 

The  PHS  strongly  encourages  all  grant 
recipients  to  provide  a  smoke-free 
workplace  and  promote  the  non-use  of 
all  tobacco  products.  This  is  consistent 
v\'ith  the  PHS  mission  to  protect  and 
advance  the  physical  and  mental  health 
of  the  American  people 

Eligible  Applicants 

Eligible  applicants  are  the  official 
public  health  departments  of  the  States 
or  their  bona  fide  agents.  This  includes 
the  District  of  Columbia.  American 
Samoa,  the  Commonwealth  of  Puerto 
Rico,  the  Virgin  Islands,  the  Federated 
States  of  Micronesia,  Guam,  the 
Northern  Mariana  Islands,  the  Republic 
of  the  Marshall  Islands,  the  Republic  of 
Falau.  and  federally  recognized  Indian 
tribal  governments. 

Availability  of  Funds 

Appro.ximately  $1,000,000  is  available 
in  FY  1994  to  fund  approximately  15 
awards.  It  is  expected  that  the  average 
new  aivard  will  be  $70,000  ranging  from 
$60,000  to  $80,000  per  award.  It  is 
expected  that  tlie  awards  will  begin  on 
or  about  September  30,  1994.  with  a  12- 
month  budget  period  within  a  project 
period  of  up  to  5  years.  Funding 
estimates  may  vary  and  are  subject  to 
change.  Continuation  awards  within  the 
project  period  will  be  made  on  the  basis 
of  satisfactory'  progress  and  the 
availability  of  funds. 

Grantees  currently  funded  under 
.ATSDR's  Program  Announcement  207 
tan  apply  and,  if  successful,  the  current 
award  would  roll  over  into  this  one 
(competitive  renewal)  for  a  project 
period  of  5  years.  If  a  current  grantee 
applies  under  this  competitive  renewal 
announcement  and  is  unsuccessful,  it 
would  not  jeopardize  the  current  award; 
ATSDR  will  honor  the  current  awards 
through  the  expiration  of  the  project 
period,  subject  to  satisfactory  progress 
and  the  availabihly  of  funds.  If  a  current 
grantee  should  choose  not  to  apply  for 
this  competitive  reneival,  ATSDR  will 
honor  the  current  award  through  the 
expiration  of  the  project  period,  subject 
to  satisfactory  progress  and  the 
availability  of  funds. 

Use  of  Funds 

Funds  may  be  expended  for 
reasonable  program  purposes,  such  as 
personnel,  travel,  supplies,  and  services. 
Equipment  may  be  purchased  with 
cooperative  agreement  funds;  however, 
justification  must  be  provided  which 
should  include  a  cost  comparison  of 
purchase  versus  lease  options.  All 
ourchased  equipment  must  be 
compatible  with  ATSDR  equipment  and 


shall  be  returned  to  ATSDR  at  the 
completion  of  the  project. 

Purpose 

The  primary  purpose  of  this 
cooperative  agreement  program  is  to 
assist  State  health  departments  in 
developing  a  state-based  sur\'eillance 
system  for  monitoring  hazardous 
substances  emergency  events  to  allow 
the  State  health  department  to  better 
understand  the  public  health  impact  of 
hazardous  substances  emergencies. 

Tine  objectives  of  the  surveillance 
system  are  to: 

1.  Describe  the  distribution  of 
hazardous  substances  emergencies 
within  individual  States; 

2.  Describe  the  type  and  cause  of 
morbidity  and  mortality  experienced  bv 
employees,  fir.st  responders.  and  the 
general  public  as  a  result  of  selected 
hazardous  substances  emergencies; 

3.  AnalvzL  and  describe  risk  factors 
associated  with  the  morbidity  and 
mortality;  and 

4.  Develop  and  propose  strategies  to 
reduce  subsequent  morbidity  and 
mortality  when  comparable  events 
occur  in  the  future. 

Program  Requirements 

All  Hazardous  Substances  Enn^gencv 
Event  Sun'eillance  (HSEES)  ;vill  be 
performed  in  accordance  with  the 
methodology  provided  in  the  HSEES 
protocol.  The  protocol  was  developed  to 
meet  the  objectives  outlined  under 
Purpose.  A  copy  of  the  protocol  will  be 
provided  in  the  application  kit.  For 
purposes  of  this  program,  the  following 
criteria  define  an  emergency  event: 

1.  An  uncontrolled  or  illegal  release 
or  threatened  release  of  one  or  more 
hazardous  substances  (NOTE:  The 
substances  that  are  actually  released  or 
threatened  to  be  released  include  all 
hazardous  substances  except  petroleum 
products),  and 

2.  The  quantity  of  the  hazardous 
substances  which  are  released,  or  are 
threatened  to  be  released,  need  (or 
would  need)  to  be  removed,  cleaned  up. 
or  neutralized  according  to  Federal. 
State,  or  local  law;  or 

3.  There  is  only  a  threatened  release 
of  hazardous  substances,  but  this  threat 
leads  to  an  action  (e.g.,  an  evacuation) 
that  can  potentially  impact  the  health  of 
employees,  responders,  or  the  general 
public.  This  action  makes  the  event 
eligible  for  inclusion  into  the 
surveillance  system,  even  though  the 
hazardous  substances  are  not  released. 

A  hazardous  substance  includes,  but 
is  not  limited  to.  any  element, 
substance,  compound,  or  mixture, 
including  disease-causing  agents,  which 
after  release  into  the  environment  and 


upon  exposure,  ingestion,  inhalation,  or 
assimilation  into  any  organism,  either 
directly  from  the  environment  or 
indirectly  by  ingestion  through  the  food 
chain,  will  or  may  reasonably  be 
anticipated  to  cause  death,  disease, 
behavioral  abnormalities,  cancer, 
genetic  mutation,  physiological 
malfunctions  (including  malfimctions  in 
reproduction)  or  physical  defonnations, 
in  such  organisms  or  their  offspring: 
except  that  the  term  "hazardous 
substance"  does  not  include  petroleum 
products,  including  crude  oil  or  any 
fraction  thereof  which  is  not  otherwise 
specifically  listed  or  designated  as  a 
'hazardous  substance." 

To  achieve  the  purpose  of  this 
program,  the  recipient  shall  be 
responsible  for  conducting  activilie.s 
under  A.,  below,  and  ATSDR  will  b«' 
responsible  for  conducting  activities 
under  B.,  below: 

A.  Recipient  Activities 

1.  Develop  a  mechanism  that  ensure.s 
that  the  Stale  health  department  is 
notiiled  of  hazardous  substances 
emergency  events  in  a  timely  fashion. 
This  should  include  negotiating  formal 
or  informal  agreements  with  all  State 
agencies  that  are  normally  notified 
xvhen  hazardous  substances 
emergencies  have  occurred.  These  Stale 
agencies  should  include,  but  not  be 
limited  to,  Slate  police,  fire 
departments,  environmental  agencies, 
and  various  offices  of  emergency 
goverrunenl. 

2.  Investigate  the  emergency  event  by 
gathering  and  entering  the  information 
obtained  from  all  sources  into  the 
HSEES  tracking  system.  Sources  njay 
include,  but  not  be  limited  to.  those 
agencies  mentioned  in  A.I..  and  other 
relevant  Federal.  State,  local,  and 
private  agencies  in  keeping  with  the 
surveillance  protocol. 

3.  Establish  and  maintain  appropriate 
procedures  to  ensure  the  timely 
gathering  and  entering  the  information 
into  a  database  as  prescribed  by  the 
HSEES  protocol. 

B.  ATSDR  Activities 

1.  Assist  recipients  in  acquiring 
appropriate  information  for  performance 
of  HSEES  and  evaluating  the 
completeness  and  quality  of  relevant 
information. 

2.  Provide  prototype  infonnalion 
gathering  instrument. 

3.  Assist  recipients  in  establishing 
and  maintaining  appropriate  and  timely 
schedules  for  the  HSEE.S  sur\eillance 
process. 

4.  Assist  recipients  in  selecting 
training  that  will  be  useful  in 
maintaining  the  sur\'eillance  system. 
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with  partial  ATSDR  financial  support. 
Such  in-kind  support  can  include 
existing  support  staff,  technical  staff 
(e.g.,  epidemiologist,  data  management 
staff,  environmental  health  scientists, 
emergency  response  personnel, 
computer  specialists),  and  computer 
hardware. 

6.  Program  Budget— {Not  scored) 

Budget  must  be  reasonable,  clearly 
justified,  and  consistent  with  intended 
use  of  cooperative  agreement  funds. 

B.  Review  Criteria  for  States  with 
Existing  HSEES 

1.  Appropriateness  and  Knowledge  of 
Sun-eillance  System — 25% 
Applicant  must  demonstrate 
experience  in  collecting  emergency 
event  surveillance  information  within 
the  State.  This  should  include,  but  not 
be  limited  to,  an  assessment  of  the 
extent  of  hazardous  substances 
emergencies  and/or  the  morbidity  and 
mortality  associated  with  these  events. 
Additionally,  the  applicant  should 
demonstrate  an  understanding  of  the 
needs,  limitations,  and  experience  with 
surveillance  systems  as  a  means  of 
assessing  the  impact  of  hazardous 
substances  on  public  health. 

2.  Proposed  Methodology— 25% 
Apphcant  must  demonstrate 

experience  in  HSEES.  This  should 
include  the  development, 
implementation,  and  evaluation  of  an 
HSEES  system  in  accordance  with  the 
surveillance  Protocol. 

3.  Capability,'  and  Coordination  Efforts— 
20% 

Applicant  must  demonstrate  the 
ability  to  develop,  maintain,  or  expand 
a  formal  or  an  informal  working 
relationship  with  agencies  outside  of  the 
State  health  departments  that  receive 
notifications  of  hazardous  substances 
emergencies.  This  is  necessar>'  to  assure 
that  State  health  departments  are 
notified  of  all  hazardous  substances 
emergencies. 

4.  Quality  of  Information  Collection— 
20% 

Applicant  should  describe  previous 
experience  in  HSEES  systems,  including 
collecting  information  for  which  the 
organization  is  responsible  in  a 
consistent  format.  Of  critical  importance 
to  the  success  of  the  surveillance  project 
is  the  timely  submission  of  data  for 
analysis.  The  applicant  must 
demonstrate  experience  in.  or  the  ability 
to  collect,  enter,  and  transfer  data  on  a 
timely  basis. 

5.  Program  Personnel— 10% 
Demonstrate  that  the  proposed 

program  staff  is  qualified  and 
appropriate,  and  the  time  allocated  for 


them  to  accomplish  program  activities  is 
adequate.  With  limited  funds  available, 
the  applicant  must  demonstrate  that  an 
infrastructure  exists  within  the  health 
department  that  will  allow  for  full 
participation  in  the  surveillance  system 
with  partial  ATSDR  financial  support. 
Such  in-kind  support  can  include 
existing  support  staff,  technical  staff 
(e.g.,  epidemiologist,  data  management 
staff,  environmental  health  scientists, 
emergency  response  personnel),  and 
computer  hardware. 
6.  Program  Budget— (Not  scored) 

Budget  must  be  reasonable,  clearly 
justified,  and  consistent  with  intended 
use  of  cooperative  agreement  funds. 

C.  Hexiew  of  Noncompeting 
Continuation  Applications 

Continuation  awards  within  the 
project  period  will  be  made  on  the  basis 
of  the  following  criteria: 

1.  Satisfactory  progress  has  been  made 
in  meeting  project  objectives; 

2.  Objectives  for  the  new  budget 
period  are  realistic,  specific,  and 
measurable; 

3.  Proposed  changes  in  described 
long-term  objectives,  methods  of 
operation,  need  for  cooperative 
agreement  support,  and/or  evaluation 
procedures  will  lead  to  achievement  of 
project  objectives;  and 

4.  The  budget  request  is  clearly 
justified  and  consistent  with  the 
intended  use  of  cooperative  agreement 
funds. 

Funding  Priorities 

Applicants  must  demonstrate  the 
abilities  described  earlier  in  the  Program 
Requirements  section  of  this 
announcement.  Priority  will  be  given  for 
the  following: 

1.  Geographic  distribution  across  the 
entire  United  States. 

2.  Representation  from  both 
agricultural  and  industrial  States. 

3.  Electronic  data  management/ 
transfer  capabilities,  and  in-kind 
technical  suoport. 

Public  Comments  are  not  being 
solicited  regarding  the  funding  priority 
because  time  does  not  permit 
solicitation  and  review  prior  to  the 
funding  date. 

Executive  Order  12372  Review 

Applications  are  subject  to 
Intergovernmental  Review  of  Federal 
Programs  as  governed  by  Executive 
Order  (E.O.)  12372.  E.O.  12372  sets  up 
a  system  for  State  and  local  government 
review  of  proposed  Federal  assistance 
applicaUons.  Applicants  (other  than 
federally  recognized  Indian  tribal 
governments)  should  contact  their  State 
Single  Point  of  Contact  (SPOC)  as  early 
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as  possible  to  alert  them  to  the 
prospective  applications  and  rw:eive 
any  necessary'  instructions  on  the  State 
process.  For  proposed  projects  serving 
more  than  one  State,  the  applicant  is 
advised  to  contact  the  SPC3c  of  each 
affected  State.  A  current  list  of  SPOCs 
Including  their  names,  addresses,  and 
telephone  numbers  is  included  in  the 
application  kit.  If  SPOCs  have  any  State 
process  recommendations  on 
applications  submitted  to  CDC.  they 
.should  forward  them  to  Henr>'  S. 
Cassell.  III.  Grants  Management  Officer. 
Grants  Management  Branch. 
Procurement  and  Grants  Office.  Centers 
for  Disease  Control  and  Prevention 
(CDC).  255  East  Paces  Ferr>-  Road.  NE., 
Atlanta.  Georgia  30305.  no  later  than  60 
days  after  the  application  deadline.  The 
granting  agency  does  not  guarantee  to 
"accommodate  or  explain"  for  State 
process  recommendations  it  receives 
iifter  that  date. 

Indicin  tribes  are  strongly  encouraged 
to  request  tribal  government  review  of 
the  proposed  application.  If  tribal 
governments  have  any  tribal  process 
recommendations  on  applications 
submitted  to  CDC,  they  should  forward 
them  to  Heru-y  S.  Cassell.  111.  Grants 
Management  Officer.  Grants 
Management  Branch.  Procurement  and 
Grants  Office.  Centers  for  Disease 
Control  and  Prevention  (CDC),  255  East 
Paces  Ferry  Road.  NE.,  Mail  Stop  E-13. 
.■\tlanta.  Georgia  30305.  This  should  be 
done  no  later  than  60  days  after  the 
application  deadline  date.  The  granting 
agency  does  not  guarantee  to 
'accommodate  or  explain"  for  tribal 
process  recommendations  it  receives 
after  that  date. 

Public  Health  System  Reporting 
Requirements 

This  program  is  not  subject  to  the 
Public  Health  System  Reporting 
Requirements. 

Catalog  of  Federal  Domestic  Assistance 
Number 

The  Catalog  of  Federal  Do/nestic 
.\ssistance  number  is  93.161. 

Other  Requirements 

PufHfrwork  Reduction  Act 

Projects  that  involve  collec:tion  of 
information  from  10  or  more  individuals 
and  funded  by  cooperative  agreement 
will  he  subject  to  review  by  the  Office 
ol  .Management  and  Budget  (OMB) 
under  the  Paperwork  Reduction  Act. 
OMB  clearance  has  been  obtained  for 
the  Hazardous  Substances  Emergency 
Events  Data  Collection  Form  OMB 
Number  0923-008,  expiration  date  Jime 
10.  109.1. 


Application  Submission  Deadline 

The  original  and  two  copies  of  the 
application  (PHS  Form  5161-1)  should 
be  submitted  to  Henry  S.  Ca.ssell.  III. 
Grants  Management  Officer.  Grants 
Management  Branch.  Procurement  and 
Grants  Office.  Centers  for  Disease 
Control  and  Prevention  (CDC).  255  East 
Paces  Ferry  Road.  NE..  room  300,  Mail 
Stop  E-\3.  Atlanta.  Gt^orgia  303U5.  on  or 
before  |uly  21.  1994.  By  formal 
agreement,  the  CDC  Procurement  and 
Grants  Office  will  act  on  behalf  of  and 
for  .M  SDR  0!>  this  matter. 

A.  DeadUnv 

Applications  shall  be  considt;red  as 
meeting  the  deadline  if  Ihey  are  either: 

1 .  Received  on  or  before  the  (U-adline 
date;  or 

2.  Sent  on  or  before  the  deadline  date 
and  rtHjeived  in  time  for  submission  to 
the  independent  review  group. 
(Applicants  must  request  a  legibly  dated 
U.S.  Postal  Service  postmark  or  obtain 

a  legibly  dated  receipt  from  a 
commercial  carrier  or  the  U.S.  Postal 
Service.  Private  metered  postmarks  shall 
not  be  acceptable  as  proof  of  timely 
mailing.) 

B.  Liitp  Applications 

.Applications  that  do  not  mifit  the 
criteria  in  A.l.  or  .\.2.  above  art; 
considered  late  applications.  Late 
vnpplications  will  not  be  considered  in 
the  current  competition  and  will  be 
returned  to  the  applicant. 

iVherf  to  Obtain  Additional  Infoninition 

A  complete  program  description, 
information  on  application  procedures, 
an  application  package,  and  business 
management  assistance  may  be  obtained 
from  Maggie  Slay.  Grants  Management 
Specialist.  Grants  Management  Branch. 
Procurement  and  Grants  Office.  Centers 
for  Disease  Control  and  Prevention 
(CDC).  255  East  Paces  Ferrv'  Road.  NE., 
room  300.  Mail  Stop  E-13.  Atlanta. 
Georgia  30305,  telephone  (404)  842- 
6797.  Programmatic  assistance  may  be 
obtained  from  Dr.  Wendy  Kaye,  Chief, 
Epidemiology  and  Surveillance  Branch. 
Division  of  Health  Studies.  Agency  for 
Toxic  Substances  and  Disease  Registr\'. 
1600  Clifton  Road,  NE.,  Mail  Stop  E-31, 
Atlanta.  Georgia  30333.  telephone  (404) 
639-6203. 

Please  refer  to  Announcement 
Number  431  when  requesting 
information  and  submitting  an 
application. 

Potential  applicants  may  obtain  a 
copy  of  "Healthy  People  2000"  (Full 
Report,  Stock  No.  017-001-00474-0)  or 
"Healthy  People  2000"  (Summary 
Report.  Stock  No.  017-001-00473-1 ) 
through  the  Superintendent  of 


Documents.  Governmeiit  Printing 
Office.  Washington.  DC  20402-9325, 
telephone  (202)  783-323a.  I 

Dated:  .May  27. 1994  | 

Claire  V.  Broome, 

Artinfi  Ih'puty  AHiitmislnitcr.  Afifiicy  fat 
Toxic  Suttatances  and  Dismsc  Registry. 

IFR  Dix    04-13402  Filed  6-2-04;  H:45  ami 
BILUNG  CODE  4ie3-7(M> 


Centers  for  Disease  Control  and 
Prevention 

[CDC-i471] 

Announcement  of  Cooperati^'e 
Agreement  to  National  Association  of 
People  With  AIDS  (NAPWA) 

Summary 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  announces  the 
availability  of  fiscal  year  (FY)  1994 
funds  for  a  sole  source  cooperative 
agreement  program  with  the  National 
Association  of  People  With  .\IDS 
(NAPW.A)  to  continue  the  human 
immunodeficiency  virus  (HIV) 
prevention  and  education  programs  and 
technical  a.ssistance  being  provided  to 
HIV  infected  and  affected  persons  and 
the  organizations  that  serve  them. 
.^pp^oxiInately  $350,000  is  available  in 
FY  1994  to  support  this  project.  It  is 
expected  that  the  award  will  be  made  (m 
or  about  September  25.  1994,  for  a  12- 
month  budget  period  within  a  5-year 
project  period.  Continuation  awards 
within  the  project  period  will  be  made 
on  the  basis  of  satisfactory  progress  Jind 
availability  of  funds. 

The  purpose  of  this  c;ooi)e!-alive 
agreement  is  to  assist,  collaboratively 
with  NAPWA.  in  strengthening  effef;tive 
HIV/AIDS  prevention  education 
programs  at  all  levels  thrrjughout  tli»' 
United  States  and  its  territories:  to 
prevent  HIV  transmission  and  effect, 
maintain,  measure,  and  evaluate 
behavioral  change  among  individuals 
whose  behavior  places  them  at  risk  of 
HIV  infection;  to  increase  access  to 
prevention  and  early  intervention 
ser\'ices  for  HIV-infected  persons  in 
order  to  reduce  risks  of  further 
transmission  and  to  maintain  the  health 
of  asymptomatic  clients;  and  to  increase 
collaboration  and  support  among 
agencies,  organizations,  groups,  and 
constituencies  providing  HIV 
prevention  services. 

CDC  will  collaborate  in  providing 
consultation  and  technical  assistaiu;*;  in 
planning,  operating,  and  evaluating 
program  activities.  Specifically,  CDC 
will  work  with  NAPWA  to:  (1)  Facilitate 
collaboration  with  Slate  and  local  health 
rleparjments  and  other  national  an«l 
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community  organization 
persons  most  at  risk  for 

(2)  assist  in  the  i 
prevention  education  ^ 
policies,  practices,  and  , 
have  been  demonstrated 

(3)  facilitate  efforts  in  the 
technical  assistance  and 
organizations  that  are  i 
prevention  community 
assist  with  the  deve 
evaluate  all  program  acti 
interpret  evaluation  findi 

The  Public  Health  Ser\ 
committed  to  achieving 
promotion  and  disease 
objectives  of  "Healthy 
PHS-led  national  activity 
morbidity  and  mortality 
the  quality  of  life.  This 
is  related  to  the  priority  . 
Immunodeficiency  Virus 
Acquired  Immunodefi 
(AIDS).  (To  order  a  copy 
People  2000."  see  the  S'ecji 
"Where  to  Obtain  Additi 
Information.") 
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This  program  is  authori 
Public  Health  Service  Act 
301(a).  (42  U.S.C.  241(a)), 
and  Section  317(a).  (42  U. 
as  amended. 


to  reach 
i  TV  infection; 
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pre  grams, 
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o  be  effective; 
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Smoke-Free  Workplace 

The  Public  Health  Ser\  iie  strongly 
encourages  all  grant  recipi  snts  to 
provide  a  smoke-free  work  jlace  and 
promote  the  non-use  of  all  tobacco 
products.  This  is  consisten  t  with  the 
PHS  mission  to  protect  anc  advance  the 
physical  and  mental  healtlj  of  the 
American  people. 

Eligible  Applicant 

Assistance  will  be  provic  ed  only  to 
the  National  Association  oj  People  with 
AIDS  (NAPVVA)  for  the  cor  tinued 
support  of  this  project.  No  )ther 
appUcations  are  solicited  o  •  will  be 
accepted. 

Eligibility  is  limited  to  N  \P\VA 
because  it  is  the  only  organ  zation 
incorporated  by  people  wit  i  HIV/AIDS, 
provides  HIV  prevention  te  ;hnical 
assistance  and  education  fo  r  infected 
and  affected  people,  and  se  ves  as  a 
national  prevention  and  ed  ication 
resource  to  all  communitie;  affected  by 
HIV/AIDS.  No  other  organi;  ation  has 
this  unique  role,  credibility  and 
established  rapport  with  aff  jcted 
communities  and  the  public  at  large,  or 
the  necessary  national  HIV  )rogram 
experience  to  effectively  cai  ry  out  the 
activities  of  this  program. 


Executive  Order  12372  Review 

The  application  is  not  subject  to 
Intergovernmental  Review  of  Federal 
Programs  as  governed  bv  Executive 
Order  12372. 

Public  Health  System  Reporting 
Requirements 

This  program  is  not  subject  to  the 
Public  Health  System  Reporting 
Requirements. 

Catalog  of  Federal  Domestic  Assistance 
Number 

The  Catalog  of  Federal  Domestic 
Assistance  Number  is  93.939,  HIV 
Prevention  Activities— Non- 
Govemmental  Organizations. 

Where  to  Obtain  Additional 
Information 

If  you  are  interested  in  obtaining 
additional  information  regarding  this 
project,  please  refer  to  Announcement 
471  and  contact  Sharron  Orum.  Grants 
Management  Specialist,  Grants 
Management  Branch.  Procurement  and 
Grants  Oft~ice,  Centers  for  Disease 
Control  and  Prevention  (CDC).  255  East 
Paces  Ferry  Road,  NE.,  room  321, 
Mailstop  E-15,  Atlanta,  Georgia  30305. 
telephone  (404)  842-6817. 

Programmatic  technical  assistance 
may  be  obtained  from  Janet  Cleveland, 
Division  of  STD/HIV  Prevention. 
National  Center  for  Prevention  Serv  ices. 
Centers  for  Disease  Control  and 
Prevention  (CDC).  Mailstop  E-02. 
Atlanta,  Georgia  30333,  telephone  (404) 
639-8360. 

A  copy  of  "Healthy  People  2000" 
(Full  Report,  Stock  No.  017-001-00474- 
0)  or  "Healthy  People  2000  "  (Summary 
Report,  Stock  No.  017-001-00473-1) 
referenced  in  the  "Summary"  may  be 
obtained  through  the  Superintendent  of 
Documents,  Government  Printing 
Office,  Washington,  DC  20402-9325, 
telephone  (202)  783-3238. 

Dated:  May  27.  1994. 
Ladene  H.  Newton, 

Aciing  Associate  Director  for  Management 
and  Operations.  Centers  for  Disease  Control 
and  Prevention  ICDC). 

IFR  Doc.  94-13493  Filed  6-2-94;  8:45  am] 
BILLING  CODE  4163-ie-P 


[CDC-464] 

Announcement  of  a  Cooperative 
Agreement  to  the  World  Health 
Organization 

Summary 

The  Centers  for  Disease  Control  and 
Prevention  (CDC),  announces  the 
availability  of  funds  for  fiscal  year  (FY) 
1994  for  a  sole  source  cooperative 


agreement  with  the  World  Health 
Organization  (WHO)  to  conduct  polio 
surveillance,  provide  technical 
assistar;ce  in  developing  a  laboratory 
netwoik.  provide  programmatic 
assistai-re  to  carry  out  operational  and 
applied  research,  and  to  provide  oral 
poho  vaccine  for  supplemental 
inimunization  activities  for  the  global 
initiative  to  eradicate  polio  by  the  year 
2000.  Approximately  $1.2  to  $1.6  ' 
million  will  be  available  in  FY  1994  to 
support  this  project.  It  is  expected  the 
award  will  begin  on  July  1, 1994,  for  a 
12-month  budget  period  within  a  3-year 
project  period.  The  funding  estimate  is 
subject  to  change.  Continuation  awards 
within  the  project  period  will  be  made 
on  the  basis  of  satisfactory  progress  and 
availability  of  funds. 

The  purpose  of  this  cooperative 
agreement  is  to  support  the  polio 
eradication  initiative  by  providing 
technical,  laboratory,  programmatic 
consultants,  operational  and  applied 
research,  oral  polio  vaccine,  and  other 
services,  as  needed,  to  the  governments 
of  polio  endemic  countries.  Specific 
activities  should  be  in  the  areas  of  polio 
surveillance  to  define  and  assess  the 
polio  endemic  countries,  including 
surveillance  for  acute  flaccid  paralysis, 
development  of  a  laboratory-  network  for 
poliovirus  isolation  in  developing 
countries,  and  assistance  to  foreign 
governments  in  planning  and 
implementing  national  immunization 
days  and  other  polio  eradication 
activities. 

CDC  will  collaborate  by  providing  (1) 
technical  assistance  to  WHO  in  support 
of  activities  implemented  under  this 
agreement;  (2)  programmatic  support  to 
national  governments  for  plarming. 
implementing,  and  evaluating  polio 
eradication  activities;  (3)  technical 
training,  support,  and  consultation  to 
expert  staff  hired  by  WHO  to  assist  in 
the  polio  eradication  initiative;  (4) 
expertise  for  the  surveillance  to  assess, 
define,  and  prioritize  the  assistance 
needs  of  polio  endemic  countries  and 
assist  in  the  development  of  a  laboratory- 
network  for  poliovirus  isolation  in 
developing  countries;  and  (5)  other 
technical  assistance  in  support  of  this 
project,  as  needed. 

The  Public  Health  Service  (PHS)  is 
committed  to  achieving  the  health 
promotion  and  disease  prevention 
objectives  of  Healthy  People  2000,  a 
PHS-led  national  activity  to  reduce 
morbidity  and  mortality  and  improve 
the  quality  of  fife.  This  announcement 
is  related  to  the  priority  area  of 
Immunization  and  Infectious  Diseases. 
(For  ordering  a  copy  of  "Healthy  People 
2000,"  see  the  Section  "Where  To 
Obtain  Additional  Information.") 
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Authority 

This  program  is  aulhorizHil  under 
sections  301  and  307  of  the  Public- 
Health  Service  Act,  as  amended,  42 
U.S.C.  241  and  242/.  and  section  104  of 
the  Foreign  Assistance  Act  of  IPfil.  22 
U.S.C.  2151b. 

Smcke-Free  Workplace 

The  Public  Health  Sen  ice  strongly 
encourages  all  grant  recipients  to 
provide  a  smoke- free  workplace  and 
promote  the  non-use  of  all  tobacco 
products.  This  is  consistent  with  the 
PHS  mission  of  promoting  the 
protection  and  advancement  of  an 
ii:dividuars  physical  and  mental  health. 

Eligible  Applicant 

Eligibility  for  assistance  is  limited  to 
the  World  Health  Organization  for  this 
project.  No  other  applications  are. 
solicited.  The  program  announcement 
and  application  kit  have  been  sent  to 
WHO. 

WHO  is  the  most  appropriate  and 
qualified  agency  to  conduct  the 
activities  under  this  cooperative 
agreement  because: 

A.  WHO  has  the  lead  responsibility 
among  the  United  Nations  organizations 
for  implementing  the  World  Health 
Assembly  resolution  of  1988  calling  for 
the  global  eradication  of  polio  by  the 
year  2000.  WHO  is  the  only  organization 
with  a  worldwide  mandate  for  the 
control  and  prevention  of  vaccine 
preventable  diseases. 

B.  The  proposed  program  is  strongly 
supportive  of  and  directly  related  to  the 
achievement  of  WHO  and  CDC/National 
Immunization  Program  objectives  for 
the  control  and  prevention  of  vaccine 
preventable  diseases. 

C.  WHO.  together  with  UNICEF.  the 
Pan  American  Health  Organization. 
Rotar}'  International,  and  CDC.  is  a 
member  of  the  Polio  Eradication 
Network,  an  organization  formed  to 
increase  support  and  visibility  for  the 
polio  eradication  initiative. 

Executive  Order  12372  Review 

The  application  is  not  subject  to 
review  under  Executive  Order  12372. 
Intergovernmental  Review  of  Federal 
Programs. 

Public  Health  System  Reporting 
Requirements 

This  program  is  not  subject  to  the 
Public  Health  System  Reporting 
Requirements. 

('atalog  of  Federal  Domestic  Assistance 
Number 

The  Catalog  of  Federal  Domestic 
Assistance  Number  for  this  program  is 
ri3.185.  Immunization  Research. 


Demonstration,  Public  Information,  and 
Education,  Training,  and  Clinical  Skills 
Improvement  Projects. 

Other  Requirements 

Human  Subjects    ■ 

If  any  of  the  proposed  projects  involve 
research  on  human  subjects,  the 
applicant  mu.st  comply  w'ith  the 
Ueparlment  of  Health  and  Human 
Services  Regulations.  45  CFR  Part  46. 
regarding  the  protection  of  human 
subjects.  Assurance  mast  be  provided  to 
demonstrate  that  the  project  will  be 
subject  to  initial  and  continuing  review 
by  an  appropriate  institutional  review 
committee.  The  applicant  will  be 
responsible  for  providing  assurance  in 
accordance  with  the  appropriate 
guidelines  and  form  provided  in  the 
application  kit. 

Where  to  Obtain  Additional 
Information 

If  you  are  interested  in  obtaming 
additional  information  regarding  this 
project,  please  refer  to  Announcement 
464  and  contact  Carole  J.  Tully.  Grants 
Management  Specialist,  Grants 
Management  Branch.  Procurement  and 
Grants  Office,  Centers  for  Disease 
Control  and  F*revention  (CDC).  255  East 
Paces  Ferry  Road.  NE.,  room  300. 
Mailstop  E-09,  Atlanta,  GA  30305. 
telephone  (404)  842-6880. 

A  copy  of  "Healthy  People  2000" 
(Full  Report.  Stock  No.  017-001-00474- 
0)  or  "Healthy  People  2000"  (Summary 
Report,  Stock  No.  017-001-00473-1)  " 
referenced  in  the  "Summary"  may  be 
obtained  through  llie  Superintendent  of 
Documents,  Government  Printing 
Office.  Washington,  DC  20402-9325. 
telephone  (202)  783-3238. 

Dated:  May  27.  1994. 
Ladene  H.  Newton, 

Acting  Associate  Director  for  Ktaniigement 
and  Operations.  Centers  for  Disease  Control 
and  Prevention  (CDC). 

IFR  Doc.  94-13494  Filed  6-2-94:  8  45  am) 
BILLING  CODE  4163-1B-P 


Food  and  Drug  Administration 
Advisory  Committee;  Notice  of  Meeting 

AGENCY:  Food  and  Dnig  Administration. 
HHS. 

action:  Notice. 

SUMMARY:  This  notice  announces  a 
forthcoming  meeting  of  a  public 
advisor}-  committee  of  the  Food  and 
Drug  Administration  (f-T)A).  This  notice 
also  summarizes  the  procedures  for  the 
meeting  and  methods  by  which 
interested  persons  may  participate  in 


open  public  hearings  before  PDAs 
ad.  isory  committees. 

MEETING:  The  following  advisory 
committee  meeting  is  announced: 

Drug  Discovery  Subcommittee 
Meeting  of  the  National  Task  Force  on 
Aids  Drug  Development 

Date.  time,  and  place.  June  21.  1994. 
8:30  a.m.,  Parklawn  Bldg.,  conference 
rm.  I.  5600  Fishers  I^ne.  Rockville.  MD 
20857. 

Type  of  meeting  and  contact  person 
Open  subcommittee  discussion,  8:30 
a.m.  to  4  p.m.:  open  public  hearing.  4 
p.m.  to  5  p.m..  unless  public 
participation  does  not  last  that  long: 
Jean  H.  Mckay,  Office  of  AIDS  and 
Special  Health  Issues  (HF-12),  Food  .md 
Dnig  Administration.  5600  Fishers 
Lane,  Rockville,  MD  20857,  301-443- 
0104. 

General  functions  of  the 
subcommittee.  The  National  Task  Force 
on  AIDS  Drug  Development  identifies 
any  barriers  and  provides  creative 
options  for  the  rapid  development  and 
evaluation  of  treatments  for  HIV 
infection  and  its  sequelae.  It  also 
advises  on  issues  related  to  such 
barriers  and  provides  options  for  the 
elimination  of  these  barriers. 

Open  subcommittee  discussion.  The 
subcommittee  will  present,  hear,  and 
discuss  issues  on  the  barriers  to  AID.S 
drug  discovery  from  the  perspective  of 
the  subcommittee  members,  members  of 
the  Federal  Government,  and  the  public. 

Agenda — Open  public  hearing. 
Interested  persons  may  present  data, 
information,  or  views,  orally  or  in 
writing,  on  issues  pending  before  th<' 
Task  Force.  Those  desiring  to  make 
formal  presentations  should  notify  the 
contact  person  before  June  7,  1994.  and 
submit  a  brief  statement  of  the  general 
nature  of  the  evidence  or  arguments 
they  wish  to  present,  the  names  and 
addresses  of  proposed  participants,  and 
an  indication  of  the  approximate  time 
required  to  make  their  comments. 

FDA  public  advisory  committee 
meetings  may  have  as  many  as  four 
separable  portions:  (1)  An  open  public 
hearing.  (2)  an  open  committee 
discussion,  (3)  a  closed  presentation  of 
data,  and  (4)  a  closed  committee 
deliberation.  Every  advisory  committee 
meeting  shall  have  an  open  public 
hearing  portion.  Whether  or  not  it  also 
includes  any  of  the  other  three  portions 
will  depend  upon  the  specific  meeting 
involved.  There  are  no  closed  portions 
for  the  meetings  announced  in  this 
notice.  The  dates  and  times  reserved  lot 
the  open  portions  of  each  committee 
meeting  are  listed  above. 


^- 
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The  open  public 
each  meeting  shall  be  at 
long  unless  public  parti 
not  last  that  long.  It  is 
however,  that  the  1  houi 
an  open  public  hearing 
minimum  rather  than  a 
for  public  participation, 
public  hearing  may  last 
longer  period  the 
chairperson  determines 
the  committee's  work. 
Public  hearings  are 
guideline  (subpart  C  of 
concerning  the  policv 
for  electronic  media ' 
public  administrative  ^ 
including  hearings  befor ; 
advisory  committees 
14.  Under  21  CFR  10.20 
representatives  of  the  e 
may  be  permitted,  subjec  t 
limitations,  to  videotape 
otherwise  record  FDA's 
administrative  proceedi 
presentations  by  partici 
Meetings  of  advisory 
be  conducted,  insofar  as 
accordance  with  the 
in  this  Federal  Register 
in  the  agenda  will  be 
oeginning  of  the  open 
meeting. 

Any  interested  person 
be  assured  of  the  right  to 
presentation  at  the  open 
portion  of  a  meeting  shal 
contact  person  listed  abo 
or  in  writing,  prior  to  the 
person  attending  the 
not  in  advance  of  the 
opportunity  to  speak  will 
make  an  oral  presentatior 
hearing's  conclusion,  if 
the  chairperson's  discre. 
The  agenda,  the  questi 
addressed  by  the 
current  list  of  committee 
be  available  at  the  meetin 
the  day  of  the  meeting. 

Transcripts  of  the  open 
meeting  may  be  requestec 
from  the  Freedom  of 
{HFI-35).  Food  and  Drug 
Administration,  rm.  12A- 
Fishers  Lane,  Rockville 
appro.ximately  15  workinj 
meeting,  at  a  cost  of  10 
The  transcript  may  be 
Dockets  Management 
305).  Food  and  Drug  Adm 
rm.  1-23.  12420  Parklaw 
Rockville.  MD  20857.  app 
working  days  after  the  m 
the  hours  of  9  a.m.  and  4 
through  Friday.  Summary' 
the  open  portion  of  the 
requested  in  writing  from 
of  Information  Office  (add 
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beginning  approximately  90  days  after 
the  meeting. 

This  notice  is  issued  under  section 
10(a)(1)  and  (2)  of  the  Federal  Advisory 
Committee  Act  (5  U.S.C.  app.  2).  and 
FDA's  regulations  (21  CFR  part  14)  on 
advisory  committees. 

Dated:  May  27, 1994. 
Linda  A.  Suydam, 

Interim  Deputy  Commissioner  for  Operations. 
IFR  Doc.  94-13468  Filed  6-2-94;  8:45  am) 

BILLING  CODE  4160-01-F 


[Docket  No.  94N-0194] 

Apothecon,  et  al.;  Withdrawal  of 
Approval  of  Six  Abbreviated  Antibiotic 
Applications 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  withdrawing 
approval  of  six  abbreviated  antibiotic 
applications  (AADA's).  The  holders  of 
the  AADA's  notified  the  agency  in 
MTiting  that  the  drug  products  were  no 
longer  marketed  and  requested  that  the 
approval  of  the  applications  be 
withdrawn. 

EFFECTIVE  DATE:  July  5.  1994. 

FOR  FURTHER  INFORMATION  CONTACT:  Lola 
E.  Batson.  Center  for  Drug  Evaluation 
and  Research  (HFD-360).  Food  and 
Drug  Administration.  7500  Standish  PI.. 
Rockville,  MD  20855.  301-594-1038. 

SUPPLEMENTARY  INFORMATION:  The 
holders  of  the  AADA's  listed  in  the  table 
in  this  document  have  informed  FDA 
that  these  drug  products  are  no  longer 
marketed  and  have  requested  that  FDA 
withdraw  approval  of  the  appHcations. 
The  applicants  have  also,  by  their 
request,  waived  their  opportunity  for  a 
hearing. 


AADA 
No. 


Si- 
gn. 


51- 
981. 


62- 
271 


Drug 


Kanamycin  Sul- 
fate Capsules, 
U.S.P.  500 
miligrams  (mg). 

Neomycin  and 
Polymyxin  B 
Sulfates  and 
Bacitracin 
Ointment, 
U.S.P. 

Cloxacillin  So- 
dium Cap- 
sules. USP. 
250  mg. 


Applicant 


Apothecon,  P.O. 

Box  4500, 

Princeton,  NJ 

08543-4500. 
Clay-Park  Labs, 

Inc.,  1700 

Bathgate  Ave., 

Bronx,  NY 

10457. 

Apothecon. 


AADA 
No. 

Drug 

Applicant 

62- 

Sterile  Cefazolin 

Fujisawa  USA. 

688. 

Sodium,  U.S.P. 

Inc.,  Three 
Parkway 
North.  3d  floor, 
Deerfield.  IL 
60015-2548. 

62- 

Erythromycin 

Barre-National. 

957. 

Topical  Solu- 

Inc.. 333 

tion.  USP,  2%. 

Cassell  Dr.. 
suite  3500, 
Baltimore,  MD 
21224. 

63- 

Nystatin  and 

Do. 

010. 

Trianxjinolone 
Acetonide 
Cream,  USP. 

Therefore,  under  section  505(e)  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(21  U.S.C.  355(e))  and  under  authority 
delegated  to  the  Director.  Center  for 
Drug  Evaluation  and  Research  (21  CFR 
5.82).  approval  of  the  AADA's  listed 
above,  and  all  amendments  and 
supplements  thereto,  is  hereby 
withdrawn,  effective  July  5.  1994. 

Dated:  May  24,  1994. 

Murray  M.  Lumpkin, 

Acting  Director.  Center  for  Drug  Evaluation 
and  Research. 

[PR  Doc.  94-13593  Filed  6-2-94;  8:45  am] 
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Health  Resources  and  Services 
Administration 

RIN:  0905-ZA65 

Program  Announcement  and  Proposed 
Project  Requirements  and  Review 
Criteria  for  Grants  for  Chiropractic 
Demonstration  Projects  for  Fiscal  Year 
1994 

The  Health  Resources  and  Services 
Administration  (HRSA)  announces  that 
applications  will  be  accepted  fcr  fiscal 
year  (FY)  1994  grants  for  Chiropractic 
Demonstration  Projects  under  the 
authority  of  section  782,  title  VII  of  the 
Public  Health  Service  Act,  as  amended 
by  the  Health  Professions  Education 
Extension  Amendments  of  1992,  Pub.  L. 
102-408.  dated  October  13,  1992. 
Comments  are  invited  on  the  proposed 
project  requirements  and  review 
criteria. 

Approximately  5730,000  will  be 
available  in  FY  1994  for  this  program. 
It  is  anticipated  that  $730,000  will  be 
available  to  support  3  to  4  competing 
awards  averaging  S182,500  to  243.333. 

Purpose 

Section  782  of  the  Public  Health 
Service  Act  authorizes  the  Secretary  to 
carry  out  demonstration  projects  in 
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which  chiropractors  ajid  physicians 
collaborate  to  identify  and  provide 
effective  treatment  for  spinal  and  lower- 
back  conditions. 

The  period  of  Federal  support  will  not 
exceed  3  years. 

Eligibility 

Entities  eligible  to  apply  for  those 
grants  are  public  or  private  nonprofit 
schools,  colleges,  and  universities  of 
chiropractic.  Each  applicant  must  enter 
into  a  formal  agreement  as  necessary  to 
ensure  that  a  school  of  allopathic  or 
osteopathic  medicine  will  participate  in 
the  project. 

Proposed  Project  Requirements 

The  following  project  requirements 
arc  proposed: 

1.  The  project  mii.st  address  the 
identification  and  treatment  of  spinal 
and/or  lower-back  conditions. 

2.  The  project  must  represent 
collaborative  efforts  between  schools  of 
chiropractic  and  schools  of  allopathic  or 
osteopathic  medicine. 

3.  Each  project  must  include  a  strong 
research  protocol  which  will  result  in  a 
significant  expansion  of  documented 
research  in  the  area  addressed  and 
which  is  suitable  for  publication  in 
refereed  health  professions  journals, 
including  research-oriented 
publications. 

4.  The  project  must  include  an 
explicit  strategy  for  case-finding  and  a 
strategy  for  making  direct  comparisons 
to  other  forms  of  treatment.  The  results 
must  be  generalizable  to  patients  cared 
for  in  clinical  practices  addressing 
spinal  and/or  lower-back  conditions. 

5.  Whenever  feasible,  minorities  and 
women  should  be  included  in  study 
populations  so  that  research  findings 
r^ii  be  of  benefit  to  all  persons  at  risk 
of  the  disease,  disorder,  or  condition 
under  study. 

National  Health  Objectives  for  the  Year 
2000 

The  Public  Health  Service  urges 
applicaMs  to  submit  work  plans  that 
address  spvicific  objectives  of  Healthy 
People  2000.  Potential  applicants  may 
obtain  a  copy  of  Healthy  People  2000 
(Full  Report:  Stock  No.  017-001-00474- 
0)  or  Healt'iy  People  2000  (Summary 
Report:  Siock  No.  017-001-00473-1) 
through  the  Superintendent  of 
Documents.  Govemm.ent  Printing 
Olfice,  Washington.  D.C.  20402-9325 
(Telephone  202-783-3238). 

Education  and  Service  Linkage 

As  part  of  its  long-range  planning. 
HRSA  will  be  targeting  its  efforts  to 
strengthening  linkages  between  I  IS. 
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Public  Health  Service  education 


programs  and  programs  which  provide 
comprehensive  primary  care  services  to 
the  underservcd. 

Smoke-Free  Workplace 

The  Public  Health  Service  strongly 
encourages  all  grant  recipients  to 
provide  a  smoke-free  workplace  and 
promote  the  non-use  of  all  tobacco 
products.  This  is  consistent  with  the 
PHS  mission  to  protect  and  advance  the 
physical  and  mental  health  of  the 
American  people. 

Proposed  Review  Criteria 

It  is  proposed  that  the  review  of 
applications  will  take  into  consideration 
the  following  criteria  and  the  quality  of 
the  supporting  documentation  for: 

(1 )  The  strength  of  the  rationale  for 
the  project; 

(2)  The  quality  and  clarity  of  the 
objectives  to  be  achieved  in  relation  to 
the  stated  statutory  purposes  of  the 
program  and  the  potential  of  the  project 
for  meeting  them; 

(3)  The  strength  of  the  applicant's 
institutional  background  in  chiropractic 
training  and  research; 

(4)  The  competency  of  all  faculty, 
both  chiropractic  and  allopathic  or 
osteopathic  medicine,  to  be  involved  in 
the  project,  including  past  experience  in 
chiropractic  and/or  chiropractic 
research  and  allopathic  or  osteopathic 
research; 

(5)  The  proposed  methodology  to  be 
used  in  carrying  out  the  goals  and 
objectives  of  the  project,  including  those 
pertaining  to  research  and  its  outcomes: 

(6)  The  appropriateness  of  timelines 
to  be  used  in  achieving  the  project's 
goals  and  objectives; 

(7)  The  strength  of  the  proposed 
evaluation  methodology  to  be  used  in 
evaluating  the  accomplishments  of  the 
project,  including  those  pertinent  to 
research; 

(8)  The  strength  of  the  evidence  of  the 
applicant  institution's  commitment, 
including  letters  of  support,  to  carrying 
out  the  project  successfully  and  the 
institutional  commitment  of  the 
allopathic  or  osteopathic  school  of 
medicine  collaborating  in  the  project; 

(9)  The  suitabihty  and  availability  of 
all  proposed  facilities  and  resources  to 
be  used  in  carrying  out  the  project: 

(10)  The  appropriateness  of  tie 
proposed  budget  and  fiscal  plan  for 
carrying  out  the  project  and  the 
administrative  and  management 
capabiHty  of  the  applicant  to  implement 
the  project  in  a  cost-effective  manner; 
and 

(11)  The  dociimentation,  terms,  and 
specificity  of  a  form.il  agreement  with  a 
school  of  allopathic  or  osteopathic 
medicine  for  its  collaboration  in 


carrying  out  the  goals,  objectives,  and 
evaluation  of  the  project. 

The  peer  review  group  which  reviews 
applications  for  this  program  viill 
include  no  fewer  than  two,  and  no  more; 
than  throe,  chiropractors. 

Additional  Information 

Interested  persons  are  invited  to 
comment  on  the  proposed  projei  t 
requirements  and  review  criteria.  The 
comment  period  is  30  days.  All 
comments  received  on  or  before  Jul}  5, 
1994  will  be  considered  before  the  final 
project  requirements  and  review  <  riteria 
are  established.  Written  comments 
should  be  addressed  to:  Mr.  Neil 
Sampson.  Director.  Division  of 
Associated.  Dental,  and  Public  Health 
i'rofessions.  Bureau  of  Heaith 
Professions,  Health  Resources  and 
Services  Administration,  Parklawn 
Building.  Room  8-101,  5600  Fishers 
Lane.  Roekville,  Maryland  20857. 

All  comments  received  will  be 
available  for  public  inspection  and 
copying  at  the  Division  of  Asso<  f:ited. 
Denial,  and  Public  Health  Professions. 
Bureau  of  Health  Professions,  at  the 
above  address,  weekdays  (Fede'-al 
holidays  excepted)  between  thp  hours  of 
8:30  a.m.  and  5:00  p.m. 

Application  Requests 

Requests  for  application  materials  and 
questions  regarding  gran's  policy  and 
business  hianagement  issues  should  be 
directed  to:  Ms.  Brenda  Selser,  Grants 
Management  Branch.  Bureau  of  Hoalth 
Professions.  Health  Resources  and 
Services  Administration,  Parklawn 
Building.  Room  8C-26.  5600  Fishers 
Lane.  Rockville,  Maryland  20857; 
telephone:  (301)  443-6960  FAX:  (:101) 
443-6343  Completed  applications 
should  be  returned  to  the  Grants 
Management  Branch  at  the  abovr 
address. 

If  additional  programmatic 
information  is  needed,  please  rontact: 
Mr.  Fred  Haavola,  Program  Officer, 
Associated  Health  Professions  Branch. 
Division  of  Associated,  Dental  and 
Public  Hnahh  Professions,  Bureau  rf 
Health  Professions.  Health  Resourf:t;s 
and  Services  Administration.  Parklawn 
Building.  Room  8C-02.  5600  Fishers 
Lane.  Roc  kville.  Marv  land  20857; 
telephone    (301)  443-6763  FAX:  (301) 
443-1  ir,4. 

The  standard  application  form  PHS 
398.  Competing  Training  Grant 
Application  and  General  Instru;  lions 
will  be  used  for  this  program.  This  form 
has  been  approved  by  the  Office  of 
Management  and  Budget  under  the 
Paperwork  Reducli(>n  Act.  The  OMB 
Clearani:e  Number  is  0925-0001 
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The  deadline  date  for 
applications  is  July  8,  1 
Applications  will  be  co 
'on  time"  if  they  are  eifh 

(1)  Received  on  or  befo. 
established  deadline  date 

(2)  Sent  on  or  before  th 
deadline  date  and  receive 
orderly  processing.  (Appl 
rfequest  a  legibly  dated  U. 
Service  postmark  or  obtai 
dated  receipt  from  a  comi 
or  U.S.  Postal  Service.  Pri 
postmarks  shall  not  be 
proof  of  timely  mailing.. 

Late  applications  not  ac 
processing  will  be  retume  i 
applicant. 

This  program.  Chirop._. 
Demonstration  Projects,  is 
93.212  in  the  Catalog  of  F 
Domestic  Assistance.  It  is 
the  provisions  of  Executiv 
12372,  Intergovernmental 
Federal  Programs  (as  impl 
through  45  CFR  part  100). 
is  not  subject  to  the  Public 
System  Reporting  Req 

Dated:  May  12,  1994. 
John  H.  Kelso, 
Acting  Administrator. 
IFR  Doc.  94-13571  Filed  6-2 
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National  Institutes  of  Health 

Consensus  Development  (tonference 
on  Optimal  Calcium  Intake^ 

Notice  is  hereby  given  o 
Consensus  Development 
"Optimal  Calcium  Intake." 
be  held  June  6-8.  1994.  in 
Auditorium  of  the  National 
Health.  9000  Rockville  Pike 
Maryland  20892.  This  con 
sponsored  by  the  National 
Arthritis  and  MusculoskeL 
Diseases  and  the  NIH  Office 
Applications  of  Research, 
conference  begins  at  8:30  a  . 
6  and  7  and  at  9  a.m.  on  Jun 

Over  the  past  decade,  bot 
public  and  scientists  have 
to  a  great  deal  of  literature  _ 
value  of  ensuring  an  adequa 
intake  throughout  life.  A  nu 
articles  in  the  medical  litera 
addressed  the  role  of  calci_ 
the  prevention  of  disorders 
osteoporosis  and  other  bone 
colon  cancer,  and  high  blooc 
(hypertension)  including  prf 
a  hypertensive  disorder  of  p 
Results  of  one  recent  study  i 
that  high  calcium  intake  can 
the  risk  of  kidney  stones— a 
surprising  conclusion  since 
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calcium  intake  had  been  strongly 
suspected  to  increase  the  risk  of  kidney 
stones. 

Osteoporosis  affects  more  than  25 
million  people  in  the  United  States  and 
is  the  major  underlying  cause  of  bone 
fractures  in  postmenopausal  women  and 
the  elderly.  Two  important  factors  that 
influence  whether  osteoporosis  occurs 
are  the  peak  bone  density  (or  bone  mass) 
attained  in  early  life  (by  about  age  30) 
and  the  rate  at  which  bones  is  lost  in 
later  hfe.  Calcium  intake  is  thought  to 
help  build  denser,  stronger  bones  in 
early  life  and  to  slow  the  rate  of  bone 
loss  with  age. 

Results  from  several  studies  reported 
in  the  recent  medical  literature  suggest 
that  increased  calcium  intake  is 
beneficial  for  bone  health  in  people  in 
different  age  groups,  from  children  to 
the  very  elderly.  The  results  of  this 
research  and  studies  on  other  diseases 
indicate  that  the  optimal  level  of 
calcium  intake  may  be  greater  than  the 
amount  consumed  by  a  majority  of  the 
American  people.  This  conference  will 
discuss  and  thoroughly  evaluate  the 
information  available  on  calcium  intake 
and  disease  prevention. 

Optimal  calcium  intake  may  vary 
according  to  the  disease  being' 
considered,  and  may  also  vary 
according  to  a  person's  age.  sex,  and 
ethnicity.  Optimal  calcium  intake  may 
be  achieved  by  diet,  calcium 
supplements,  or  calcium-fortified  foods, 
or  by  various  combinations  of  these.  In 
addition,  various  cofactors  play  a  role  in 
achieving  optimal  calcium  intake.  These 
include  both  factors  such  as  vitamin  D. 
which  is  needed  for  optimal  calcium 
absorption,  and  factors  that  can 
negatively  influence  calcium 
availability,  such  as  certain  medications 
or  foods.  The  purpose  of  this  NIH 
consensus  conference  is  to  evaluate  the 
available  data  on  optimal  calcium  intake 
and  health  status.  Conference 
participants  will  include  specialists  in 
many  different  fields,  including 
osteoporosis  and  bone  health,  oncology, 
hypertension,  human  nutrition,  and 
food  fortification  and  labeling,  as  well 
as  representatives  ft-om  the  public. 

After  1 V,  days  of  presentations  and 
audience  discussion,  an  independent, 
non-Federal  consensus  panel  will  weigh 
the  scientific  evidence  and  write  a  draft 
statement  in  response  to  the  following 
key  questions: 

•  What  is  the  optimal  amount  of 
calcium  intake? 

•  What  are  the  important  cofactors  for 
achieving  optimal  calcium  intake? 

•  What  are  the  risk  factors  associated 
with  different  levels  of  calcium  intake? 

•  What  are  the  best  ways  to  attain 
optimal  calcium  intake? 


•  What  public  health  strategies  are 
available  and  needed  to  implement 
optimal  calcium  intake? 

•  What  are  the  recommendations  for 
future  research  on  calcium? 

On  the  final  day  of  the  meeting,  the 
consensus  panel  chairman  will  read  the 
draft  statement  to  the  conference 
audience  and  invite  comments  and 
questions. 

Advance  information  on  the 
conference  program  and  conference 
registration  materials  may  be  obtained 
ft-om:  Ann  Besignano.  Technical 
Resources.  Inc..  3202  Tower  Oaks  Blvd 
suite  200.  Rockville.  Maryland  20852 
(301)  770-3153. 

The  consensus  statement  will  be 
submitted  for  publication  in 
professional  journals  and  other 
publications.  In  addition,  the  consensus 
statement  will  be  available  beginning 
June  8.  1994,  ft-om  the  NIH  Consensus 
Program  Information  Service,  P.O.  Box 
2577.  Kensington.  Maryland  20891, 
phone  1-800-NIH-OMAR  (1-800-644- 
6627). 

Dated:  May  20,  1994. 
Ruth  L.  Kirschstein, 

Deputy  Director.  NIH. 

(FR  Doc.  94-13483  Filed  6-2-94:  8:45  am) 
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Meeting  of  Panel/Request  for  Public 
Comment 


The  fifth,  and  probably  final,  meeting 
of  the  National  Institutes  of  Health 
(NIH)  Human  Embryo  Research  Panel 
will  be  held  June  21-22  ft-om  9  a.m.  to 
5  p.m.  each  day  at  the  Holiday  Inn 
Bethesda.  8120  Wisconsin  Avenue. 
Bethesda.  Mar>'land.  The  Panel  is  a 
group  of  special  consultants  to  the 
Advisory  Committee  to  the  Director 
(ACD),  NIH,  established  to  recommend 
guidelines  for  Federal  funding  of 
research  involving  the  ex  utero  human 
embryo  resulting  ft-om  in  vitro 
fertilization  or  other  sources.  At  the 
June  meeting,  the  Panel  will  work 
toward  the  resolution  of  outstanding 
issues  and  review  a  draft  report  of  its 
findings  and  conclusions. 

Background 

Research  involving  the  ex  utero 
human  embryo  has  many  potential 
scientific  and  therapeutic  benefits. 
Among  the  most  direct  and  immediate 
possible  gains  are  the  treatment  of 
infertility  and  the  advancement  of 
preimplantation  diagnosis  of  genetic 
and  chromosomal  abnormalities.  Other 
research  focusing  on  the  processes  of 
fertilization  and  implantation  could 
clarify  the  causes  of  infertility.  Studies 
of  normal  and  abnormal  early 


embryonic  development  could  enhance 
understanding  of  the  causes  of 
pregnancy  loss,  birth  defects,  and  i.he 
mechanisms  of  uncontrolled  cell  growih 
that  occur  in  cancer.  Other  research 
efforts  could  be  applied  lo  the 
development  of  novel  contraceptives.  In 
the  longer  term,  research  on  embryonic 
stem  cells  could  have  therapeutic 
applications  in  a  broad  range  of  areas, 
including  bone  marrow  transplantatjon 
repair  of  damaged  tissues,  and  treatment 
of  degenerative  diseases  of  the  nen'ous 
and  muscular  systems. 

The  NIH  has  received  a  nun^bei  of 
applications  for  support  of  research 
involving  the  ex  utero  human  ejnhrvo  as 
well  as  research  involving 
parthenogenesis  (the  initiation  of 
development  of  an  ovu.'n  w  ithcuJ 
sperm).  Before  proceeding  with  the 
consideration  of  specific  human  embryo 
research  proposals  for  finding,  the  NIH 
must  address  the  profound  mora!  and 
ethical  issues  raised  by  the  use  of 
human  embryos  in  research  and  develop 
guidelines  to  govern  the  review  and 
conduct  of  Federally- funded  research. 
The  Human  Embr>'0  Research  Panel  was 
established  to  assist  the  NIH  in  this 
effort.  The  Panel's  charge  is  to  considei 
various  areas  of  research  involving  the 
ex  utero  human  embryo  and  piovide 
advice  as  to  those  areas  it  views  to  be 
acceptable  for  Federal  funding,  areas 
that  warrant  additional  review,  and 
areas  that  are  unacceptable  for  Fedexal 
support.  For  those  areas  of  research 
considered  acceptable  for  Federal 
funding,  the  Panel  will  recommend 
specific  guidelines  for  the  review  and 
conduct  of  this  research.  Issues  related 
to  human  germ-line  gene  modification 
are  not  within  the  Pane)  s  purview.  The 
Panel's  final  report  will  be  presented  to 
the  ACD  for  review. 

During  part  of  its  first  and  second 
meeting,  the  Panel  reviewed  the  wide 
range  of  scientific  and  human  health 
benefits  that  could  result  from 
governmental  support  of  research 
involving  the  ex  utero  human  embr\o 
At  the  third  meeting.  Panel 
deliberations  focused  on  issues  related 
to  the  moral  status  of  the  human  embr,o 
and  acceptability  of  areas  of  ex  uterc 
human  embryo  research;  ethically 
acceptable  sources  of  human  embn,  os 
and  oocytes,  including  informed 
consent  requirements,  issues  raised  bj 
compensation  of  sperm/egg  provider* 
and  concerns  regarding 
commercialization;  and,  appropriate 
mechanisms/levels  of  review  of  research 
proposals  involving  the  ex  utero  human 
embryo.  The  fourth  meeting  of  the  Panel 
was  devoted  to  the  consideration  of  a 
preliminary  draft  of  proposed 
guidelines. 


Public  Comment  Process 

The  NIH  continues  to  seek  public 
t  omment  on  these  and  other  issues 
raised  by  Federal  funding  of  hu-T^a)! 
embryo  research  and  encourages 
interested  individuals  £nd  orcar.iZctiors. 
to  share  with  the  Panel  their  views  and 
perspectives  on  these  important  matter? 
Those  who  wish  lo  submit  written 
comments  of  any  length  should  forward 
these  to  Steven  Muller.  Ph.D..  Chair. 
NIH  Human  Embryo  Research  Parje), 
c/o  National  Institutes  of  Health.  6000 
Rockville  Pike,  Building  «1.  joor.i  218, 
Bethesda,  Maryland  20892. 

Each  meeting  of  the  Panel  hss  also 
provided  an  opportui.ily  for  interested 
individuals  and  organizations  to  make 
brief  oral  presentations  lo  the  Panel.  To 
register  to  make  an  oral  stater.en;  before 
the  Panel,  individuals  and  organ.zations 
should  contact  Ms.  Pegg\'  Schnoor  at  the 
NIH  by  telephoning  301^96-1454  or  by 
sending  a  facsimile  message  lo  301- 
402-0280  or  301-402-1 759.  Orel 
statements  must  not  exceed  five  m:ni>le< 
in  length,  and  a  copy  of  the  rensarks 
should  be  forwarded  to  the  abcve 
address  one  week  in  advance  ci  the 
scheduled  presentation  dc'.e. 
Opportunities  to  present  slatenDfents  ej€ 
limited  and  will  be  detenr;ined  fay  the 
order  in  which  requef^'s  are  received. 

The  NIH  will  endeavor  to  provide 
seating  for  all  members  of  the  pi.ib!jc 
who  wish  to  attend  ihe  meetings.  To 
ensure  that  adequate  seating  is  a .  2Jlab]e 
for  the  public,  individuals  interefled  in 
attending  the  meeting  are  asked  to 
notify  the  NIH  by  using  the  telephcne  or 
facsimile  numbers  listed  above. 
Individuals  who  require  f  peciti 
accommodations  are  also  asked  tc 
contact  Ms.  Schnoor  at  the  abc.  e 
number.  General  questions  about  the 
Panel  or  future  meetings  should  alfc-  i€ 
directed  to  Ms.  Schnoor. 

Dated:  May  20, 1994 
Ruth  L.  Kirschstein,  M.D  , 

Deputy  Director ,  NSH. 

IFR  Doc.  94-13484  Filed  tr-2-94  i  4^  iiTr>\ 
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Public  Health  Service 

Notice  Regarding  Section  602  of  the 
Veterans  Health  Care  Act  ot  1992 
inclusion  of  Outpatient  Hospital 
Facilities 

AGENCY:  Public  Health  Service  HHS 
ACTION:  Notice. 

SUMMARY:  Section  602  ol  Pohix  Law 
102-585.  the  "Veterans  Health  Care  Art 
of  1992"  (the  "Act'),  enarled  f^edion 
340B  of  the  Public  Health  Serv  Jc«-  An 


t'PHS  Act  ■),  "Limitation  on  Pri«:>  oi 
Drugs  Purchased  by  Covered  Enliiii's." 
Section  340B  provides  that  a 
manufacturer  who  sells  covered 
oulpalient  drugs  to  eligible  entiJie<  ijust 
sign  a  pharmaceutical  pricing  agretjneni 
(the  "Agreement")  with  the  Secreir?/-, . 
Department  of  Health  and  Human 
Services  in  which  the  manulactr-  • 
Bgrees  to  charge  a  price  for  covervrt 
oulpalienl  drugs  that  will  not  exieeri  ite 
amount  determined  under  a  statutcry 
Jormula. 

Section  340B|a)(4)  lists  the  enUUff, 
eligible  to  rex  eive  discount  outpoi;eol 
drug  pricing  {i.e.,  certain 
disproportionate  share  hospitals  (DSHs) 
tnd  PHS  grantees).  The  definition  oi  a 
disproportionate  share  hospital  fcjnd  in 
«^ec1ion  340B(a)(4)(L)  provides  crii^i'S  lo 
determine  v.hich  such  hospitals  c:t 
eligible  lo  participate  in  the  progri>.; 
Hov,;ever,  the  definition  does  not 
)>-jc.)ude  criteria  to  dete.'-.Tiine  whii.n 
outpatient  facilities  liucJuding  of}-«-;'e  or 
satellite  clinics)  working  in  conjun*  lion 
with  the  eligible  hospital  wouid  be 
considered  part  of  the  hospital  foj 
purposes  ol  eligibili'y  for  section  '  •;«>B 
drug  discounts.  The  Office  of  Diuj; 
Pricing,  which  administers  this  pre  j.r.')rn 
•with  PHS,  is  proposing  certain 
procedures  to  determiii'  -.vhl^j 
oulpalient  hospital  faci::';t-sa:t 
included  as  part  of  on  eligible 
disproportionate  shr.rt  hospjia) 

DATES:  The  public  is  invited  to  sth;  <  1 
comments  oji  the  proposed  procedi  rKj; 
by  July  5, 1994.  Subjeci  to  considc-viiion 
of  the  comments  submitted,  the 
Dtportme/jt  intends  to  publish  a  fi.r  > 
notice  regard ing  the.* t  p.'ocedurc*, 

ADDRESSES:  Submit  comments  lo  J»'> 
.hharez  at  the  address  Msted  beiov. 
rOB  FURTHER  INFORMATION  CONTACTT: 
Marsha  Alva.'ez,  R.  Ph..  Chief  Phi.;-, o.  y 
Oflicer,  Attn:  Drug  Pricing  Prograrri. 
Bureau  ol  Primary  Health  Care,  Easl 
West  Towers  rm.  10-3.M  Bethef-d.H  ».?b 
20814,  Te):  1301)  594-4354. 
SUPPLEMENTARY  INFORMATION:  S«lif  ! 
340B(ej|4)  of  Ihe  PHS  Aa  lists  the 
various  groups  of  entities  eligible  ic 
receive  the  section  340B  discounl 
pricing.  Section  340B(3)(4){L) '  df  <. ;  r«^f 


•  S<-t.uor)  3<0HU)H  1(L1  «<{  tt,i  PHS  ftc.  «J. 
n  •  ovpred  entity — 

"A  siib-f  ttinri  Id]  ho'pita]  !;-^  .ieflned  ir.  ^ 
JhW.|«J)(l)lB)  ti  Ihe  Soual  S .  ur^y  Atl)  I^.  > 
■-<-t1»om3<H,w*(d)ll)!Bil  U*!— Ij)  jf  owr«d  f, 
'.(jfjalMl  by  CI  ti'ui  of  Slite  or !'  i*l  goverriTT;*-' 
rt  pi»blit  OT  private  non-prorii  torporsiion  »«.►. 
ioPTvciMy  ^'Hntfrf  gcivfTtnmerjiri)  pnweiJ,  l>y  :i  \' 
Mttle  or  ioci'i  f;overTimen1.  oi  is  n  private  nor- 
^(i.spital  vnfiM  li  fia«  a  c:on;ir,(  i  vi,i:h  a  Siatt  en  ' 
fovrr.-inwnt  lo  (iiovide  htiillh'  aire  s«>rvire«-  'i. 
irifome  iDdiviiliials  vnhowc  '■.ul  rniitled  to  I. 
iir„ln  <,!l«  Will  <if  the  .'xii ;,;  SfCurityA'i  |J. 
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a  subset  of  "hospitals"  as  c 

section  1886(dKl)(BJofth« 

Security  Act  as  eligible  to  jiarticipate  in 

the  program.  Because  secti  m  1886 

addresses  Medicare  paymc  it  for 

hospital  inpatient  services    ... 

scope  of  the  term  "hospital  '  has  been 
limited  to  the  hospital  inp<  tient 
st!r\icps.  However,  section 


pfined  in 
Social 


HOB  deals 
exclusively  with  outpatieni  drugs. 
Ahhough  Congress  clearly  nfended  that 
this  narrow  definition  he  u:  ed  to 
identify  Medicare  dispropo  lionate 
share  hospitals  which  are  c  igible  for 
section  340B  drug  discount ;.  we  do  not 
believe  it  is  reasonable  to  u  e  this  same 
definition  to  limit  ivhere  fh  !  section 
340B  outpatient  drug  can  b  used.  Some 
disproportionate  share  hos[  itals  offer 
outpatient  services  in  off-si'  n  or  satellite 
outpatient  facilities.  Furthe  ,  the 
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itals  in 


movement  of  nonprofit  hos 
recent  years  has  been  tcj  reo  ganize  and 
offer  a  variety  of  services  ot  ler  than 
traditional  inpatient  hospitj 
through  separate  divisions, 
business,  or  entities.  Theref 
purposes  of  section  340B  dr  i 
discounts,  a  more  inclusive 
interpretation  of  "hospital" 

The  Office  of  Drug  Fricinf: 
proposing  to  recognize  as  pa  r 
eligible  DSH  outpatient  facil 
(including  off-site  and  satoll 
which  meet  the  following  sf 

The  outpatient  facility  is  < 


an  integral  part  of  the  "hosp  tal"  and 
therefore  eligible  for  section  340B  drug 
discounts  if  it  is  a  reimbursa  )le  facility 
included  on  the  hospital's  W  ^dicare  cost 
report. 

For  e.xample,  if  a  hospital   ^ith  one 
Medicare  provider  number  n  eets  the 
disproportionate  share  enter  a  and  this 
hospital  has  associated  outp£  tiont 
flinics  whose  costs  are  lisUx  on  the 
Medicare  cost  report,  these  c  inics 
would  also  be  eligible  for  .sec  ion  340B 
drug  discounts.  However,  fre  s-standinq 
clinics  of  the  hospital  that  su  )'mit  their" 
own  cost  reports  using  a  diffi  rent 
Medicare  number  (not  under  ;he  single 

lie  for 

ihi.":  ti!ie;  (ii| 
iri  that  ended 
it.i  a 
pnMRe  (as 

li  )n 

n  ent  nr  Wrfs 

of  »uch  .\a 

•I  --d  (iii)  does 

h  (.ugh  a  group 

p;..'thds:ng 


li.S.C:  A.  section  1395.  ef  je(j.|  orelij^. 
HSfisld.nre  under  the  Siate  plan  ur.d.ii 
for  the  most  recent  cost  reponink-  p<T 
(jcfcre  the  calendar  quarter  invoivi'd. 
disproportionate  share  adjustmt' nl  pi» 
dftcrmined  under  section  \SRbld!i',;{ 
.ScK-ial  Sectjritv  Act)  |42  U.S.C.A.  sett, 
lJ95w-\^(«ll(5)(F)l  greater  than  11.75  p 
dijsr.ribed  in.MJCiion  1886(dl(S;,Ki;i;  I 
141'  U..S.C.A.  1395ww(d;(5;(F)(i)(II)l; 
!iiit  obtain  covered  outpatient  driigs  .. 
p. T'ihasing  organization  or  other  g.-nu 
...■.■rtngemeiil." 

i  hf  Health  Care  Financing  Admini.Jration 
filCKA)  submitted  to  the  Office  of  Dru    Pricing  a 
;i.si  of  hospitals  that  met  the  first  two  r  uuirements 
'».'•..  :!40B(a)|4rtL)(i)and  (iii).  HOA  w  1!  ..ipd^te 
'liis  list  periodically. 
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ndard: 
nsidered 


hospital  Medicare  provider  number) 
would  not  be  eligible  for  this  benefit. 
This  test,  using  the  single  Medicare 
provider  number,  is  proposed  for  three 
reasons.  First.  Congress  referred  to 
section  1886  of  the  Social  Security  Act, 
part  of  the  Medicare  statute,  for  the 
definition  of  a  DSH  in  section 
340B(a)(4){L)  of  thePHS  Act.  We 
believe,  therefore,  that  it  is  reasonable  to 
utilize  existing  Medicare  rules  to 
determine  eligibility  for  the  drug 
discount  program.  The  proposed 
Medicare  cost  report  test  was  developed 
by  Medicare  officials  and  is  used,  in 
part,  to  determine  whether  a  facility  is 
part  of  a  hospital.  If  an  outpatient 
facility  does  not  share  in  the  hospital 
cost  report,  it  is  properly  viewed  as  an 
independent,  free-standing  facility. 

Second,  the  relative  administrative 
burden  of  the  proposed  test  (i.e., 
obtaining  sufficient  documentation  to 
verify  the  inclusion  of  these  off-site 
facilities)  should  be  minimal.  Hospitals 
seeking  Medicare  reimbursement  are 
required  to  submit  annual  cost  reports 
including  all  hospital  units  [e.g..  on  site 
and  off-site  clinics);  therefore,  the 
information  necessary  to  determine 
facility  eligibility  is  available  and  needs 
no  further  analysis  by  the  Office  of  Drug 
Pricing. 

Third,  the  test  incorporates  criteria 
(/.f^,  the  Medicare  cost  report)  that  form 
an  independent  and  objective  basis 
upon  which  to  determine  eligibility. 
Therefore,  this  test  should  provide  fair 
and  easy  administration. 

If  DSHs  have  difficulty  accessing  PHS 
pricing  for  eligible  outpatient  clinics, 
thoy  should  contact  the  Office  of  Drug 
Pricing  (not  HCFA)  for  assistance.  If 
manufacturers  have  questions 
concerning  the  eligibility  of  certain  DSH 
outpatient  clinics,  they  should  also 
contact  the  Office  of  Drug  Pricing  for  a 
■determination  of  eligibility. 

Dated.  .May  27,  1994. 
Giro  V.  Sumaya, 

Administrator.  Health  Resources  and  Senicas 

Adminlstrolion. 

iFR  Dor.  94-13463  Filed  6-2-94:  8:45  ainj 
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ACTION:  NoUce 


Substance  Abuse  and  Mental  Health 
Services  Administration 

Current  List  of  Laboratories  Which 
Meet  Minimum  Standards  To  Engage  in 
Urine  Drug  Testing  for  Federal 
Agencies  and  Laboratories  That  Have 
Withdrawn  From  the  Program 

AGENCY:  Substance  Abuse  and  Mental 
Health  Services  Administration.  HHS 
(Formerly:  National  Institute  on  Dni" 
Abuse.  ADAMHA.  HHS). 


SUMMARY:  The  Department  of  Health  and 
Human  Services  notifies  Federal 
agencies  of  the  laboratories  currently 
certified  to  meet  standards  of  Subpart  C 
of  Mandatory  Guidelines  for  Federal 
Workplace  Drug  Testing  Programs  (53 
FR  11979,  11986).  A  similar  notice 
listing  all  currently  certified  laboratories 
will  be  published  during  the  first  week 
of  each  month,  and  updated  to  include 
laboratories  which  subsequently  apply 
for  and  complete  the  certification 
process.  If  any  listed  laboratory's 
certification  is  totally  suspended  or 
revoked,  the  laboratory  will  be  omitted 
from  updated  lists  until  such  time  as  it 
is  restored  to  full  certification  under  the 
Guidelines. 

If  any  laboratory  has  withdrawn  from 
the  National  Laboratory  Certification 
Program  during  the  past  month,  it  will 
be  identified  as  such  at  the  end  of  the 
current  list  of  certified  laboratories,  and 
will  be  omitted  from  the  monthly  listing 
thereafter. 

FOR  FURTHER  INFORMATION  CONTACT:  Mrs. 
Gi.selle  Hersh,  Division  of  Workplace 
Programs.  Room  13-A-54.  5600  Fishers 
Lane.  Rockvilie.  Maryland  20857;  Tel 
(301)443-6014. 
Si;PPLEMENTARY  tNFORMATION: 
Mandatory  Guidelines  for  Federal 
Workplace  Drug  Testing  were  de\eIoped 
in  accordance  with  Executive  Order 
12564  and  section  503  of  Public  Law 
100-71.  Subpart  C  of  the  Guidelines, 
"Certification  of  Laboratories  Engaged 
in  Urine  Dnig  Testing  for  Federal 
A-oncies,"  sets  strict  standards  which 
laboratories  must  meet  in  order  to 
conduct  urine  drug  testing  for  Federal 
agencies.  To  become  certified  an 
applicant  laboratory  must  undergo  three 
rounds  of  performance  testing  plus  an 
on-site  inspection.  To  maintain  tlial 
certification  a  laboratory'  must 
participate  in  an  every-other-month 
performance  testing  program  plus 
periodic,  on-site  inspections. 

Laboratories  which  claim  to  be  in  the 
applicant  stage  of  certification  are  not  to 
be  considered  as  meeting  the  minimum 
requirements  expressed  in  the  HHS 
Guidelines.  A  laboratory  must  have  its 
letter  of  certification  from  SAMHSA, 
HHS  (formeriy:  HHS/NIDA)  which 
attests  that  it  has  met  minimum 
standards. 

In  accordance  with  Subpart  C  of  the 
Guidelines,  the  following  laboratories 
meet  the  minimum  standards  set  forth 
in  the  Guidelines: 

Aegis  Analytical  Laboratories,  Inc.,  G24 
Grassmere  Park  Road,  suite  21. 
Nashville,  TN  37211.  615-331-5300. 
Alabama  Reference  Laboratories.  Inc.. 
543  .South  Hull  Street,  Montgomer>-. 


AL  36103,  80G-541-4931/205-2(i3- 
5745. 

Allied  Clinical  Laboratories,  201  Plaza 
Boulevard.  Hurst,  TX  76053,  817- 
282-2257. 

American  Medical  Laboratories,  Inc. , 
14225  Newbrook  Drive,  Chantillv,  VA 
22021,703-802-6900. 

Associated  Pathologists  Laboratories, 
Inc.,  4230  South  Burnham  Avenue, 
suite  250,  Las  Vegas,  NV  89119-5412, 
702-733-7866. 

Associated  Regional  and  University 
Pathologists.  Inc.  (ARUP).  500  f  Ihipeta 
W.3y,  Salt  Lake  City,  UT  84108,  801- 
583-2787. 

Baptist  Medical  Center — Toxicology 
Laboratory,  9601  1-630,  Exit  7,  Little 
Rock.  AR  72205-7299, 501-227-2783 
(formerly:  Forensic  Toxicology 
I,aboratory  Baptist  Medical  Center). 

Bayshore  Clinical  Laboratory,  4555  W. 
Schroeder  Drive,  Brown  Deer,  WI 
53223,  414-355-^444/800-877-701(5. 

Bioran  Medical  Laboratory,  415 
Massachusetts  Avenue,  Cambridge. 
MA  02139,  617-547-8900. 

Cedars  Medical  Center,  Department  of 
Pathology,  1400  Northwest  12th 
Avenue,  Miami,  FL  33136.  305-325- 
5810. 

Centinela  Hospital  Airport  Toxicology 
Laboratory,  9601  S.  Sepulveda  Blvd., 
Los  Angeles,  CA  90045,  310-21.5- 
6020, 

Clinical  Reference  Lab,  11850  We.st  85th 
Street,  Lenexa,  KS  66214,  800-44.5- 
6917. 

CompuChem  Laboratories,  Inc..  A 
Subsidiary  of  Roche  Biomedical 
Laboratory.  3308  Chapel  Hill/Nelson 
Hwy.,  Research  Triangle  Park,  NC 
27709,  919-549-8263/800-833-3984. 

t^ompuChcm  Laboratories,  Special 
Division.  3308  Chapel  Hill/Nelson 
Hwy.,  Research  Triangle  Park.  NC 
27709.  919-549-8263. 

Cox  Medical  Centers.  Department  of 
Toxicology.  1423  North  Jefferson 
Avenue,  Springfield,  MO  65802.  800- 
876-3652/417-836-3093. 

CPF  MetPath  Laboratories,  21007 
Southgate  Park  Boulevard,  Cleveland. 
OH  44137-3054,  (Outside  OH)  800- 
338-0166/(Inside  OH)  800-362-8913 
(formerly  Southgate  Medical 
Laboratory;  Southgate  Medical 
Services,  Inc.). 
Damon/MetPath,  8300  Esters  Blvd., 
suite  900.  Irving,  TX  75063,  214-929- 
0535  (formerly:  Damon  Clinical 
Laboratories). 
Dept.  of  the  Navy,  Navy  Drug  Screening 
Laboratory,  Great  Lakes,  IL,  Building 
38-H,  Great  Lakes,  IL  60088-5223, 
708-688-2045/708-688-41 71 , 
Dept.  of  the  Navy,  Navy  Drug  Screening 
Laboratory,  Norfolk,  VA.  1321  Gilbert 
Street,  Norfolk.  VA  23511-2597,  804- 
444-8089  ext.  317. 


Doctors  Laboratorj'.  Inc.,  P.O.  Box  2658. 
2906  Julia  Drive.  Valdosla,  GA  31604, 
912-244-4468. 

Drug  Labs  of  Texas,  15201 1-IO  East, 
suite  125.  Channelview.  TX  77530, 
713-457-3784. 

DrugProof.  Division  of  Laboratory  of 
Pathology  of  Seattle.  Inc.,  1229 
Madison  St.,  suite  500,  Nordstrom 
Medical  Tower,  Seattle,  WA  98104. 
800-898-0180/206-386-2672 
(formerly:  Laboratory  of  Pathology  of 
Seattle,  Inc.). 

DnigScan.  Inc.,  P.O.  Box  2969,  1119 
Meams  Road,  Warminster,  PA  18974, 
215-674-9310. 

Kagle  Forensic  Laboratory,  Inc.,  950  N. 
Federal  Highway,  suite  308.  Pompano 
Beach,  FL  33062.  305-946^324. 

ElSohly  Laboratories.  Inc.,  5  Industrial 
Park  Drive,  Oxford.  MS  38655,  GOl- 
236-2609  (moved  6/16/93). 

EXPRESSLAB,  INC..  405  Alderson 
Street.  Schofield,  WI  54476,  800-627- 
8200  (formerly:  Alpha  Medical 
Laboratory.  Inc.,  Employee  Health 
Assurance  Group). 

QMicral  Medical  Laboratories.  36  South 
Brooks  Street,  Madison,  WI  53715, 
608-267-6267. 

Harrison  Laboratories,  Inc.,  9930  W. 
Highway  80.  Midland.  TX  79706, 
800-725-3784/915-563-3300 
(formerly:  Harrison  &  Associates 
Forensic  Laboratories). 

HealthCare/MetPafh,  24451  Telegraph 
Road.  Southfield.  MI  48034.  Inside 
MI:  800-328-4142/Outside  MI:  800- 
225-9414  (formerly:  HealthCare/ 
Preferred  Laboratories). 

Hermann  Hospital  Toxicology 
Laboratory,  Hermann  Professional 
Building,  6410  Fannin,  suite  354, 
Houston,  TX  77030,  713-793-6080. 

Jewish  Hospital  of  Cincinnati.  Inc.,  3200 
Burnet  Avenue.  Cincinnati,  OH 
45229,513-569-2051. 

laboratory  Specialists,  Inc.,  113  Jarrell 
Drive,  Belle  Chasse,  LA  70037,  504- 
392-7961. 

Marshfield  Laboratories,  1000  North 
Oak  Avenue,  Marshfield,  WI  54449, 
715-389-3734/800-222-5835. 

Med-Chek/Damon.  4900  Perry  Highway, 
Pittsburgh,  PA  15229,  412-931-7200 
(formerly:  Med-Chck  Laboratories, 
Inc.). 

MedExpress/National  Laboratory 
Center,  4022  Willow  Lake  Boulevard, 
Memphis,  TN  38175,  901-795-1515. 

Medical  College  Hospitals  Toxicology 
Laboratory,  Department  of  Pathology, 
3000  Arlington  Avenue.  Toledo.  OH 
43699-0008.  419-381-5213. 
Medical  Science  Laboratories.  11020  W. 
Plank  Court.  Wauwatosa.  WI  53226, 
414-476-3400. 
MedTox  Laboratories,  Inc.,  402  W. 
County  Road  D,  St.  Paul,  MN  55112, 
800-832-3244/61 2-636-7466. 


Methodist  Hospital  of  Indiana,  Inc., 

Department  of  Pathology  and 

laboratory  Medicine,  1701  N.  Sen.-»t<? 

Boulevard,  Indianapolis,  IN  46202. 

317-92«)-3587. 
Methodist  Medical  Center  Toxicology 

Laboratory,  221  N.E.  Glen  Oak 

Avenue,  Peoria,  IL  61636,  800-7.52- 

1835/309-671-5199. 
MetPath,  Inc.,  1355  Mittcl  Boulevard. 

Wood  Dale,  IL  60191,  708-595-3888 
MetPath,  Inc.,  One  Malcolm  Avenu»\ 

Teterboro,  NJ  07608,  201-393-5000. 
Metropolit.nn  Reference  Laboratories. 

Inc.,  2320  .Schuetz  Road,  St.  Louis 

MO  63146,  800-288-7293. 
National  Center  for  Forensic  Scien<  c, 

1901  .Sulphur  Spring  Road,  Baltimorf. 

MD  21227,  410-536-1485  (fonnorh  : 

Marylaml  Medical  Laboratory,  Inc.). 
National  Drug  Assessment  Corporation. 

5419  .South  Western,  Oklahoma  Citv 

OK  73109,  800-749-3784  (formerh': 

Med  Arts  Lab). 
National  Health  Laboratories 

Incorporated,  5601  Oberlin  Drive. 

suite  100,  San  Diego,  CA  92121.  (i}'<- 

455-1221. 
National  Health  Laboratories 

Incorporated,  2540  Empire  Dri\  i*. 

Winston-Salem,  NC  27103-6710. 

Outside  NC:  919-760^620/800-:i34- 

8627/lnside  NC:  800-642-0894 
National  Health  Laboratories 

Incorporated,  75  Rod  Smith  Plat  iv 

Cranford.  NJ  07016-2843,  908-272- 

2511. 
National  Health  Laboratories 

Incorporated,  d.b.a.  National 

Reference  Laboratory.  Substance 

Abuse  Division,  1400  Donelson  Piki-. 

suite  A-15,  Nashville.  TN  3721 7. 

615-360-3992/800-800-^522. 
National  tJoalth  Laboratories 

Incorporated,  13900  Park  Center 

Road,  Herndon,  VA  22071,  703-742- 

3100. 
National  Psychopharmacology 

Laboratory.  Inc.,  9320  Park  W. 

Boulevard,  Knoxville,  TN  37923,  800- 

251-9492. 
National  Toxicology  Laboratories,  Inc., 

1100  California  Avenue,  Bakersfield. 

CA  93304, 805-322-4250. 
Nichols  Institute  Substance  Abuse 

Testing  (NISAT),  7470-A  Mission 

Valley  Road,  San  Diego,  CA  92108- 

4406,  800-446-4728/619-686-3200, 

(formerly:  Nichols  Institute). 
Northwest  Toxicology,  Inc.,  1141  E. 

3900  South,  Salt  Lake  City,  UT  84124, 
800-322-3361. 
Occupational  Toxicology  Laboratories. 
Inc.,  2002  20th  Street,  suite  204A, 
Kenner,  LA  70062.  504-465-0751. 
Oregon  Medical  Laboratories,  P.O.  B  >\ 
972,  722  East  1  lib  Avenue,  Eugen.-. 
OR  97440-0972. 503-687-2134. 
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Pathology  Associates  Medica 
Laboratories,  East  11604 
Spokane,  WA  99206.  509-? 
I'DLA.  Inc.  (Princeton).  100 
Court.  So.  Plainfield.  NJ 
769-6500/800-237-7352. 
f'harmChem  Laboratories.  In 
O'Brien  Drive,  Menlo  Park 
415-328-6200/800-446-51; 
PharmChem  Laboratories,  Im 
Division,  7606  Pebble  Drivi 
Worth.  TX  76118.  817- 
( formerly:  Harris  Medical  _ 
i'h\ sicians  Reference  Laboraf 
VVest  110th  Street,  Overlaii 
66210,  913-338-4070/300-t) 
(formerly:  Physicians  Reft 
Laboratory  Toxicology  Lai 
i'oi.sonlab.  Inc..  7272  Claire 
Road.  San  Diego.  CA  921 1 1 
2600/800-882-7272. 
Precision  Analytical  Labornto 
13300  Blanco  Road,  suite 
Antonio.  TX  78216,  210-49  1 
I'lickett  Laboratory.  4200  Man 
Haltiesburgh.  MS  39402. 
3856/800-844-8378. 
Regional  Toxicology  Services 
N.E.  40th  Street.  Redmond. 
98052. 206-882-3400. 
Roche  Biomedical  Laboratorie 
1120  Stateline  Road.  Sout 
38671.601-342-1286. 
Roche  Biomedical  Laboratori 
First  Avenue.  Raritan,  Nf 
437-4986. 
.Saint  Joseph  Hospital  Toxicol. 
Laboratory.  601  N.  30th  Slrr 
Omaha.  NE  68131-2197.  40 
4940. 
Scott  &  White  Drug  Testing  La 
600  S.  25th  Street.  Temple. ' 
800-749-3788. 
S.E.D.  Medical  Laboratories.  5 
NE.  suite  500.  Albuquerque. 
87102.505-848-8800. 
Sierra  Nevada  Laboratories.  In 
Willow  Street.  Reno.  NV  89 
648-5472. 
SmithKline  Beecham  CJinir.a 
Laboratories.  7600  Tyrone  A 
Van  Nuys.  CA  91045.  81&-.1 
SmithKline  Beecham  Clinical 
Laboratories.  801  East  Dixie 
Leesburg.  FL  32748,  904-78 
(formerly:  Doctors  &  Physic  i 
Laboratory). 
SmithKline  Beecham  Clinical 
Laljoratories.  3175  President 
Atlanta.  GA  30340.  404-934 
(formerly:  SmithKline  Bio-S( 
Laboratories). 
SmithKline  Beecham  Clinicil 
laboratories.  506  E.  State 
.Schaumburg,  IL  60173.  708- 
2010,  (formerly:  Internation 
Toxicology  Laboratories). 
SmithKline  Beecham  Clinical 
Laboratories.  400  Egypt  Roacl 
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Norristown,  PA  19403,  800-52v3- 
5447.  (formerly:  SmithKline  Bio- 
Science  Laboratories). 

SmithKline  Beecham  Clinical 
Laboratories,  8000  Sovereign  Row. 
Dallas,  TX  75247.  214-638-1301, 
(formerly:  SmithKline  Bio-Science 
Laboratories). 

South  Bend  Medical  Foundation,  Inc.. 
530  N.  Lafayette  Boulevard,  South 
Bend,  IN  46601.  219-234-4176. 

Southwest  Laboratories.  2727  W. 
Baseline  Road,  suite  6.  Tempo.  AZ 
85283.602-438-8507. 

St.  Anthony  Hospital  (Toxicology 
Laboratoiy).  P.O.  Box  205.  1000  N. 
Lee  Street.  Oklahoma  City,  OK  73102. 
405-272-7052. 

St.  Louis  University  Forensic 
To.xicologj'  Laboratory.  1205  Carr 
Lone.  St.  Louis,  MO  63104,  314-577- 
S628. 

Toxicology  &  Drug  Monitoring 
Laboratory,  University  of  Missouri 
Hospital  &  Clinics.  301  Business  Loop 
70  West,  suite  208.  Columbia.  MO 
65203.314-882-1273. 

Toxicology  Testing  Service.  Inc..  5426 
N.W.  79th  Avenue,  Miami.  FL  33166. 
305-593-2260. 

TOXWORX  Laboratories,  hic.  6160 
Variel  Avenue,  Woodland  Hills.  CA 
91367.  818-226-4373  (formerly: 
Laboratory  Specialists.  Inc.;  Abused 
Drug  Laboratories;  MedTox  Bio- 
Analvtical,  a  Division  of  MedTox 
Laboratories,  Inc.;  moved  12/21/92). 

UNILAB,  18408  Oxnard  Street.  Tarzana. 
CA  91356.  800-492-0800/818-343- 
8191  (formerly:  MetWest-BPL 
To.xicology  Laboratory). 

No  laboratories  withdrew  from  the 
Program  in  May. 

Richard  Kopanda, 

Artin};  Executive  Officer.  Substance  .^buse 
and  Mental  Health  Senices  Administrution 
|FR  Doc.  94-13.551  Filed  6-2-94:  fi:45  nm) 
BILLING  CODE  4160-20-0 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  tor 
Community  Planning  and 
Development 

[Docket  No.  N-94-1917;  FR-3350-N-86] 

Fecteral  Property  Suitable  as  Facilities 
To  Assist  the  Homeless 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development.  HUD. 
ACTION:  Notice. 


SUIWARY:  This  Notice  identifies 
unutilized,  underutilized,  e.xccss.  and 


surplus  Federal  property  reviewed  by 
HUD  for  suitability  for  possible  use  to 
assist  the  homeless. 
ADDRESSES:  For  further  information, 
contact  Barbara  Richards,  room  7262. 
Department  of  Housing  and  Urt)an 
Development,  451  Seventh  Street  SW., 
Washington,  DC  20410;  telephone  (202) 
708-4300;  TDD  number  for  the  hearing 
and  speech  impaired  (202)  708-2565 
(these  telephone  numbers  are  not  toll- 
free),  or  call  the  toll-free  Title  V 
information  line  at  1-800-927-7588. 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  Sections  2905  and 
2906  of  the  National  Defense 
Authorization  Act  for  Fiscal  Year  1994, 
P.L.  loa-160  (Pr>or  Act  Amendment) 
and  with  56  FR  23789  (May  24.  1991) 
and  section  501  of  the  Stewart  B. 
McKinney  Homeless  Assistance  Act  (42 
US.C.  11411).  as  amended,  HUD  is 
publishing  this  Notice  to  identify 
Federal  buildings  and  other  real 
property  that  HUD  has  reviewed  for 
suitability  for  use  to  assist  the  homeless. 
The  properties  were  reviewe<l  using 
information  provided  to  HUD  by 
Federal  landholding  agencies  regarding 
unutilized  and  underutilized  buildings 
and  real  property  controlled  by  such 
agencies  or  by  GSA  regarding  its 
inventory. of  excess  of  surplus  Federal 
property.  This  Notice  is  also  published 
in  order  to  comply  with  the  April  21, 
1993  Court  Order  in  National  Coalition 
for  the  Homeless  v.  Veterans 
Administration,  No.  88-2508-OG 
(D.D.C.). 

These  properties  reviewed  are  listed 
as  suitable/available  and  unsuitable.  In 
accordamce  with  the  Pryor  Act 
Amendment  the  suitable  properties  will 
be  made  available  for  use  to  assi.st  the 
homeless. 

Properties  listed  as  suitable/available 
will  be  available  e.xclusively  for 
homeless  use  for  a  period  of  60  davs 
from  the  date  of  this  Notice.  Please  bo 
advised,  in  accordance  with  the 
provisions  of  the  Pr>'or  Act  Amendment, 
that  if  no  expressions  of  interest  or 
applications  are  received  by  the 
Department  of  Health  and  Human 
Services  (HHS)  during  the  60  day 
period,  these  properties  will  no  longer 
be  available  for  use  to  assist  the 
homeless.  In  the  case  of  buildings  and 
properties  for  which  no  such  notice  is 
received,  these  buildings  and  properties 
shall  be  available  only  for  the  purpose 
of  permitting  a  redevelopment  authority 
to  express  in  writing  an  interest  in  the 
use  of  such  buildings  and  properties. 
These  buildings  and  properties  shall  b<; 
available  for  a  submission  by  such 
redevelopment  authority  exclusively  for 
one  year.  Buildings  and  properties 
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available  for  a  redevelopment  authority 
shall  not  be  available  for  use  to  assist 
the  homeless.  If  a  redevelopment 
authority  does  not  express  an  interest  in 
the  use  of  the  buildings  or  properties  or 
commence  the  use  of  buildings  or 
properties  within  the  applicable  time 
period  such  buildings  and  properties 
shall  then  be  republished  as  properties 
available  for  use  to  assist  the  homeless 
pursuant  to  Section  501  of  the  Stewart 
B.  McKinney  Homeless  Assistance  Act. 

Homeless  assistance  providers 
interested  in  any  such  property  should 
send  a  written  expression  of  interest  to 
HHS,  addressed  to  Judy  Breitman. 
Division  of  Health  Facilities  Planning, 
U.S.  Public  Health  Service.  HHS,  room 
17A-10,  5600  Fishers  Lane,  Rockville, 
MD  20857;  (301)  443-2265.  (This  is  not 
a  toll-free  number.)  HHS  will  mail  to  the 
interested  provider  an  application 
packet,  which  will  include  instructions 
for  completing  the  application.  In  order 
to  maximize  tlie  opportunity  to  utilize  a 
suitable  property,  providers  should 
submit  their  written  expressions  of 
interest  as  soon  as  possible.  For 
complete  details  concerning  the 
processing  of  applications,  the  reader  is 
encouraged  to  refer  to  the  interim  rule 
governing  this  program,  56  FR  23789 
(May  24,  1991). 

Properties  listed  as  unsuitable  will 
not  be  made  available  for  any  other 
purpose  for  20  days  from  the  date  of  this 
Notice.  Homeless  assistance  providers 
interested  in  a  review  by  HUD  of  the 
determination  of  unsuitability  should 
call  the  toll  free  information  line  at  1- 
800-927-7588  for  detailed  instructions 
or  write  a  letter  to  Barbara  Richards  at 
the  address  listed  at  the  beginning  of 
this  Notice.  Included  in  the  request  for 
review  should  be  the  property  address 
(including  zip  code),  the  date  of 
publication  in  the  FEDERAL  REGISTER,  the 
landhold inn  agency,  and  the  property 
number. 

For  more  information  regarding 
particular  properties  identified  in  this 
Notice  (i.e.,  acreage,  floor  plan,  existing 
sanitary  facilities,  exact  street  address), 
providers  should  contact  tlie 
appropriate  landholding  agencies  at  the 
following  addresses:  Corps  of  Engineers: 
Gar>'  B.  Paterson,  Chief,  Base 
Realignment  and  Closure  Office. 
Directorate  of  Real  Estate,  20 
Massachusetts  Ave..  NW..  Rm.  4133, 
Washington.  DC  20314-1000;  (202)  272- 
0520;  U.S.  Navy:  John  J.  Kane,  Deputy 
Division  Director,  Dept.  of  Navy,  Real 
Estate  Operations,  Naval  FaciUties 
Engineering  Command,  200  Stovall 
Street,  Alexandria,  VA  22332-2300; 
(703)  325-0474;  U.S.  Air  Force;  John 
Carr.  Reahy  Specialist,  HQ-AFBDA/ 
BDR,  Pentagon.  Washington.  DC  20330- 


5130;  (703)  696-5569:  (These  arq  not 
toll-free  numbers). 

Correction:  On  April  1, 1994,  al  59  FR 
15420,  property  Numbers  219330315- 
219330317.  Army  Wherry  Family 
Housing,  Stewart  Gardens,  New  York, 
inadvertently  published  for  off-site  use 
only.  The  properties  are  for  on-site  use 
and  are  scheduled  to  be  vacated  in  the 
Spring  of  1996.  The  properties  include 
23  residential  apartment  buildings,  5 
detached  garages,  and  30  storage  sheds. 

Dated:  May  27.  1994. 
lacquie  M.  Lawing, 

Deputy  Asiistan t  Secretary  for  Economic 
Development. 

TITLE  V,  FEDEIL\L  Sl'RPI.US  PROPCRTY 
PROGR.^M  FEDERAL  REGISTER  REPORT 
FOR  06/03/94 

Suitable/Available  PropRrties 

Buildings  (by  State) 

Arkansas 

818  (Capehart)  Family  Housing 

Eaker  Air  Force  Base 

BIythevilieCo:  Mississippi  AR  72317-5000 

Landliolding  Agency:  Air  Force — BC 

Property  Number:  199210040 

Status:  Pryor  Amendment 

Base  closure  number  of  Units:  818 

Comment:  2.522  to  3.008  sq.  ft.,  1  story 

duplexes,  wood  w/brick  veneer  fronts. 

attached  carports  and  storage  sheds. 

playground,  2.  3  &  4  bedroom  units. 
10  (Capehart)  SF  Housing 
Eaker  Air  Force  Base 

BIytheville  Co:  Mississippi  AR  72317-5000 
Landholding  Agency:  Air  Force — BC 
Property  Number:  1992100-11 
Status:  Pryor  Amendment 
Base  closure  number  of  Units:  10 
Comment:  1,898  to  2,522  sq.  ft.,  1  story  wood 

w7brick  veneer  fi-onts.  playground.  4  &  5 

bedrooms. 
100  (Appropriated)  Family  Hsg. 
Eaker  Air  Force  Base 

BIythevilieCo:  Mississippi  AR  72317-5000 
Landholding  Agency:  Air  Fon  e — BC 
Property  Number:  199210042 
Status:  Pryor  Amendment 
Base  closure  numlwr  of  Units:  100 
Comment:  5.839  sq.  ft..  2  story  wood  w/brick 

veneer  fronts,  4-plex  housing  bldgs.. 

playground,  4  bedrooms. 
13  Security  Related  Facilities 
Eaker  Air  Force  Base 

Blythevilie  Co:  Mississippi  AR  72317-5000 
Landholding  Agency:  Air  Force — BC 
Property  Number:  199210044 
Status:  Pryor  .Amendment 
Base  closure  numtjer  of  Units:  13 
Comment:  30  to  2,400  sq.  ft..  1  stor>  metal. 

concrete  block  or  wood  frame,  includes 

traffic  checkhouses,  kennels,  guard  towers. 

alert  shelter. 
26  Office/ Admin.  Buildings 
Eaker  Air  Force  Base 

BIythevilieCo:  Mississippi  AR  72317-5000 
Landholding  Agency:  Air  Force — BC 
Property  Number:  199210045 
Status:  Pn'or  Amendment 
Base  closure  number  of  L'nils:  26 


Comment:  1S8  to  49.000  sq.  ft.,  concrete 

block,  met.Tl.  shingle  or  masonry  frame.  1 

and  2  story,  a  few  needs  rehab. 
8  Indoor  Recreation  Facilities 
Eaker  Air  Force  Base 

Bl>-theville  Co:  Mississippi  AR  72317-50011 
Landholding  Agency:  Air  Force — BC 
Property  Number:  199210048 
Status:  Pryor  Amendment 
Base  closure  numljer  of  Units:  1 
Comment:  5,411  to  30.627  sq  ft.,  1  story, 

concrete  blot  k.  masonry  or  melEl/brick 

frame. 
Bldg.  701A/B 
Eaker  Air  Force  Base 

Blythevilie  Co:  Mississippi  AR  72317-Sor'O 
Landholding  Agency:  Air  Forre — BC 
Property  Number:  199210048 
Status:  F*r^'or  Amendment 
Base  closure  number  of  Units:  1 
Cx)mment:  3.414  sq.  ft..  1  story  duplex,  wood/ 

brick  veneer,  most  recent  use — temporary 

living  fatilit}-. 
BIdg.  702 

Eaker  Air  Force  Base 

BIytheville  Co:  Mississippi  AR  72317-dOIMI 
Landholding  Agency:  Air  Fort.e — BC 
Property  Number;  199210049 
Status;  Pryor  Amendment 
Base  closure  number  of  Units.  1 
(x)niment:  22.655  sq.  ft..  2  story  wood  fn.rof 

most  recent  use — billeting. 
Bldg.  703 

Eaker  Air  Force  Base 

Blythevilie  Co:  Mississippi  AR  72317-5000 
Landholding  Agency:  Air  For.e — BC 
Property  Number  199210050 
Status;  Pr>'or  Amendment 
Base  closure  numt)er  of  Units;  1 
C/5mment;  3.414  sq.  ft..  1  story  duplex,  wooti 

frame,  most  recent  use — temporary'  livi.n? 

facility. 

Bldg.  704 

Eaker  Air  Force  Base 

Blythevilie  Co;  Mississippi  AR  72317-.S(KiU 

Landholding  Agency;  Air  Force — BC 

Property  Number:  199210051 

Status;  Pr\'or  Amendment 

Base  closure  number  of  Units;  1 

Comment:  3,414  sq.  ft.,  1  story  duplex,  wood 

frame,  most  recent  use — tempora.n'  living 

facility, 

Bldg.  608,  Dormitory 

Eaker  Air  Force  Base 

BIytheville  Co:  Mississippi  AR  7231"-50(K) 

Landholding  Agency;  Air  Force — BC 

Property  Number;  199210052 

Status:  Pryor  Amendment 

Base  closure  numtier  of  Units:  1 

Comment;  41,000  sq.  ft..  2  sfor\  brii  k 

masonrj'  frame. 
Bldg.  609,  Dormitory 
Eaker  Air  F'orce  Base 

BIythevilieCo;  Mississippi  AR  72317-M«»n 
Landholding  Agency;  Air  Force — BC 
Property  Number;  199210053 
Status;  Pryor  Amendment 
Base  closure  number  of  Units;  1 
Comment;  41.000  sq.  ft.,  2  slor>-  brick 

masonry  frame,  beat/afr  cond.  originfites 

from  bldg.  617. 

Bldg.  619.  Dormitory 
Eaker  Air  Force  Base 
Blvthnvilln  Co;  Mississippi  AR  72.'<ir-.5llli!) 
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Landholding  Agency:  Air 
Property  Number:  199210054 
Status:  Pr>or  Amendment 
Base  closure  number  of  Units 
Comment:  41.000  sq.  ft.,  2  stor  r 

masonr>'  frame,  heat/air  con 

from  bidg.  617. 

Bldg.  620.  Donnitor>' 
Eaker  Air  Force  Base 
Blj-theville  Co:  Mississippi 
Landholding  Agency:  Air  Fore 
Property  Number:  199210055 
Status:  Pryor  Amendment 
Base  closure  number  of  Units 
Comment:  41,000  sq.  ft..  2  ston 
masonry  frame. 

36  Warehouses/Multi-use  Bldg 
Eaker  Air  Force  Base 
Bl>1hevilleCo:  Mississippi  AR 
Landholding  Agency:  Air  Forci 
Property  Number  199210056 
Status:  Pr>'or  Amendment 
Base  closure  number  of  Units 
Comment:  64  to  45.960  sq.  ft..  1 

metal,  concrete  block,  shingli 

pl>'wood  frame. 
Bldg.  650.  Hospital  Facility 
Eaker  Air  Force  Base 
Blytheville  Co:  Mississippi  AR 
Landholding  Agency:  Air  Force 
Property  Number:  199210057 
Status:  Pr>'or  Amendment 
Base  closure  number  of  Units:  1 
Comment:  54.089  sq.  ft..  1  story 

block  frame,  most  recent  u 

medical. 

Bldg.  234.  Hospital  Facility 
Eaker  Air  Force  Base 
Blytheville  Co:  Mississippi  AR 
landholding  Agency:  Air  For 
Property  Number:  199210058 
Status:  Pr>'or  Amendment 
Base  closure  number  of  Units:  1 
Comment:  5.249  sq.  ft.,  1  story  c 
frame,  most  recent  use — dent; 
Bldg.  436,  Hospital  Facility 
Eaker  Air  Force  Base 
Blytheville  Co:  Mississippi  AR  7 
Landholding  Agency:  Air  For 
Property  Number:  199210059 
Status:  Pr\'or  Amendment 
Base  closure  number  of  Units:  1 
Comment:  1,084  sq.  ft.,  l  storv- 

frame,  most  recent  use — anim 
Bldg.  502,  Child  Care  Center 
Eaker  Air  Force  Base 
Blytheville  Co:  Mississippi  AR 
Landholding  Agency:  Air  Force 
Property  .Number:  199210060 
Status:  Pr}-or  Amendment 
Base  closure  number  of  Units:  1 
Comment:  3.007  sq.  ft.,  1  story 

frame. 
Bldg.  527.  Child  Care  Center 
Eaker  Air  Force  Base 
Blytheville  Co:  Mississippi  AR 
Landholding  Agency:  Air  For 
Property  Number:  199210061 
Status:  Pryor  Amendment 
Base  closure  number  of  Units:  1 
Comment:  2.098  sq  ft.,  1  story  h 
frame. 

Bldg.  558.  Child  Care  Center 
Faker  Air  Force  Base 
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Blytheville  Co:  Mississippi  AR  72317-5000 

Landholding  Agency:  Air  Force — BC 

Property  Number:  199210062 

Status:  Pryor  Amendment 

Base  closure  number  of  Units:  1 

Comment:  8,365  sq.  ft..  1  story  brick  frame. 

Bldg.  160 

Eaker  Air  Force  Base 

Blytheville  Co:  Mississippi  AR  72317-5000 

Landholding  Agency:  Air  Force— BC 

Property  Number:  199210063 

Status:  Prj'or  Amendment 

Base  closure  number  of  Units:  1 

Comment:  4.299  sq.  ft..  1  story  enamel 

porcelain  panels,  most  recent  use — 

exchange  service  station. 
Bldg.  552 

Eaker  Air  Force  Base 

Blytheville  Co:  Mississippi  AR  72317-5000 
Landholding  Agency:  Air  Force— BC 
Property  Number:  199210064 
Status:  Prj-or  Amendment  ^ 

Base  closure  number  of  Units:  1 
Comment:  32,925  sq.  ft.,  1  story  concrete 

block,  most  recent  use — exchange  sales 

store. 

Bldg.  560 

Eaker  Air  Force  Base 

Blytheville  Co:  Mississippi  AR  72317-5000 

Landholding  Agency:  Air  Force — BC 

Property  Number:  199210065 

Status:  Pryor  Amendment 

Base  closure:  Number  of  Units:  1 

Comment:  3.370  sq.  ft..  1  story  wood  frame. 

most  recent  use — base  packaging  store. 
9  Airfield  Related  Bldgs. 
Eaker  .Air  Force  Base 

Blytheville  Co:  Mississippi  AR  72317-5000 
Landholding  Agency:  Air  Force — BC 
Property  Number:  199210066 
Status:  Prjor  Amendment 
Base  closure:  Number  of  Units:  9 
Comment:  96  to  49.000  sq.  ft.,  shingle,  metal 

or  concrete  block  frame. 
3  Vehicle  Maintenance  Fac. 
Eaker  Air  Force  Base 

Blytheville  Co:  Mississippi  AR  72317-5000 
Landholding  Agency:  Air  Force— BC 
Property  Number:  199210068 
Status:  Pryor  .Amendment 
Base  closure:  .Number  of  Units:  3 
Comment:  2.032  to  29,350  sq.  ft.,  metal 
frame,  1  stor>'. 

33  Fuels/Related  Storage  Fac. 

Eaker  Air  Force  Base 

Blytheville  Co:  Mississippi  AR  72317-5000 

Landholding  Agency:  Air  Force— BC 

Property  Number:  199210069 

Status:  Pr>'or  Amendment 

Base  closures  Number  of  Units:  33 

Comment:  Steel,  fiberglass  or  porcelain  type. 

most  recent  use — storage. 
4  Hazardous  Storage  Bldgs. 
Eaker  Air  Force  Base 

Blytheville  Co:  Mississippi  AR  72317-5000 
Landholding  Agency:  Air  Force — BC 
Property  Number:  199210070 
Status:  Pr>'or  Amendment 
Base  closure:  .Number  of  Units:  4 
Comment:  96  to  3.000  sq.  ft..  1  story  metal 

ft^me. 

10  Munitions  Facilities 

Eaker  Air  Force  Base 

Blytheville  Co:  Mississippi  AR  72317-5000 


Landholding  Agency:  Air  Force — BC 

Property  Number:  19921007] 

Status:  Pryor  Amendment 

Base  closure:  Number  of  Units:  10 

Comment:  412  to  4.864  sq.  ft.,  concrete  block 
frame,  most  recent  use — storage  igloos. 

Bldg.  435 

Eaker  Air  Force  Base 

Blytheville  Co:  Mississippi  AR  72317-5000 

Landholding  Agency:  Air  Force — BC 

Property  Number:  199210072 

Status:  Pryor  Amendment 

Base  closure:  Number  of  Units:  1 

Comment:  3.195  sq.  ft..  1  story  concrete 
block,  most  recent  use— cold  storage. 

Bldg.  556 

Eaker  Air  Force  Base 

Blytheville  Co:  Mississippi  AR  72317-5000 

Landholding  Agency:  Air  Force — BC 

Property  Number:  199210073 
Status:  Pryor  Amendment 
Base  closure:  Number  of  Units:  1 
Comment:  38,575  sq.  ft..  1  story  concrete 
block/metal  frame,  most  recent  use — 
commissary. 
Bldg.  100,  Fire  Station 
Eaker  Air  Force  Base 

Blytheville  Co:  Mississippi  AR  72317-5000 
Landholding  Agency:  Air  Force— BC 
Property  Number:  199210074 
Status:  Pryor  Amendment 
Base  closure:  .Number  of  Units:  1 
Comment:  15.717  sq.  ft.,  concrete  masonry/ 

asbestos  cement  shingles. 
Bldg.  525.  Chapel 
Eaker  Air  Force  Base 

Blytheville  Co:  Mississippi  AR  72317-500(J 
Landholding  Agency:  Air  Force— BC 
Property  Number:  199210075 
Status:  Pryor  Amendment 
Base  closure:  Number  of  Units:  1 
Comment:  17,602  sq.  ft.,  1  story  frame  with 

brick  veneer. 

Bldg.  805 

Eaker  Air  Force  Base 

Blytheville  Co:  Mississippi  AR  72317-.5000 

Landholding  Agency:  Air  Force— BC 

Property  Number:  199210076 

Status:  Pryor  Amendment 

Base  closure:  Number  of  Units:  1 

Comment:  4.200  sq.  ft.,  1  stor>'  brick  and 

metal  panel,  most  recent  use — precision 

measurement  equipment  lab. 
Bldg.  150 

Eaker  Air  Force  Base 

Blytheville  Co:  Mississippi  AR  72317-5000 
Landholding  Agency:  Air  Force— BC 
Property  Number:  199210077 
Status:  Pryor  Amendment 
Base  closure:  Number  of  Units:  1 
Comment:  3,775  sq.  ft.,  1  stor\'  concrete 

block,  most  recent  use— audio-visual  photo 

lab. 
Bldg.  517 

Eaker  Air  Force  Base 

Blytheville  Co:  Mississippi  AR  72317-5000 
Landholding  Agency:  Air  Force— BC 
Property  Number:  199210078 
Status:  Pr\'or  Amendment 
Base  closure  Number  of  Units:  1 
Comment:  2367  sq.  ft..  1  story  concrete  block. 

most  recent  use  bank,  lease  restrictions 
California 
15  Office/Admin.  Buildings 
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Malher  Air  Force  Basu 

Mather  Co:  Sacramento  CA  956.S5-5000 

Landholding  Agenr>-:  Air  Forte — BC 

Property  Number:  199210022 

Status:  Pn,or  Amend.T3!3nt 

Base  closure  Nuirbtr  of  Units:  15 

Comment:  1,  2  and  3-sfory  buildings. 

presence  of  asbestos. 
9  Recreation  Facilities 
Mather  Air  r'orce  Base 
Mather  Co:  .Sacramento  CA  95655-5000 
Landholding  Agency:  Air  Force— BC 
Property  Number:  199210023 
Status:  PpiOT  Amendment 
Base  closure  Number  of  Units;  9 
Comment:  Recreation  facilities  including 

theater,  gym,  library,  bowling  alley,,  arts 

and  crafts/youth  centers,  etc..  presence  of 

asbestos. 

12  Maint.  &  Engineering  Bldgs. 

Mather  Air  Force  Base 

Mather  Co;  Sacramento  CA  95655-50(KJ 

Landholding  Agency:  Air  Force — BC 

Property  Number:  199210025 

Status:  FV%'or  Amendment 

Base  closure  Number  of  Units;  12 

Comment:  1-story  structures  including 

storage,  shop  and  maintenance  buildings, 

presence  of  asbestos, 
f)  Training  Buildings 
Mather  Air  Force  Base 
Mather  Co:  Sacramento  CA  9565.5-5000 
Landholding  Agency:  Air  Force — BC 
Property  Number:  199210026 
Status:  Pr>or  Amendment 
Base  closure  .Number  of  Units:  6 
Comment:  1  to  2-story  concrete,  wood  and 

metal  classroom/education  bldgs  .  presence 

of  asbestos. 

5  Store  &  Service  Buildings 
Mather  Air  Force  Base 
Mather  Co:  Sacramento  CA  95655- 51XK) 
Landholding  Agency:  Air  Force — BC 
Property  Number:  199210027 
Status;  Pryor  Amendment 
Base  closure  Number  of  L'nits:  5 
Comment:  1-story  stores,  service  station. 

exchange  and  cold  storage  bldgs  .  presence 

of  asbestos. 

18  Storage  Buildings 

Mather  Air  Force  Base 

Malher  Co:  Sacramento  C.'^  9565,5-5000 

Landholding  Agency:  .^ir  Force — BC 

Property  .Number  1992100.32 

Status:  Pr\'or  Amendment 

Base  closure  Number  of  Units:  18 

Comnipni.  1-story,  metal,  steel,  wood  and 

concrrip  storage  bldgs.  or  sheds,  presence 

of  asbestos. 

9  Warehouses 

Mather  .^ir  For-je  Base 

Mather  Co:  Sacramento  CA  g5G55-5()(X) 

Landholding  Agency;  Air  Force— BC 

Property  Number:  199210033 

Status;  Pn,'or  Amendment 

Base  closure  Number  of  Units:  9 

Conunent:  1  to  2-slor}'  warehoiisps.  presence 

of  asbestos. 
2  Vehicle  Shops 
Mather  Air  Force  Base 
Mather  Co;  Sacramento  Ci  9.S655-5(KK) 
Landholding  Agency:  Air  Force — BC 
Property  Number:  199210034 
Status;  Pryor  Amendment 
Base  closure  Number  of  UniJs:  2 


Com.ment:  l-storj-  concrete  block  or  steel 

shops,  presence  of  asbestos. 
5  Hazardous  Storage  Buildings 
Mather  Air  Force  Base 
Mather  Co:  Sacramento  CA  95655-5000 
Landholding  Agenc\':  Air  Force— BC 
Property  Number:  199210038 
Status:  Pryor  Amendment 
Base  closure  Number  of  Units;  5 
Comment:  1-ston,-  metal  storage  sfnK;tur«;s. 
314  Family  Housing 
George  .^ir  Force  Base 
George  .\FB  Co:  San  Bernardino  CA  92394- 

5000 
Landholding  Agency:  Air  Force — BC 
Property  Number:  199420038 
Status;  Pryor  Amendment 
Base  closure  Number  of  Units;  314 
Comment:  Various  sq.  ft.,  2,  4.  6  and  8-unit 

bldgs.,  totalling  1,444  dwelling  units,  wood 

or  wood/stucco  frame,  possible  asbestos. 
36  Dormitory  Style  Buildings 
George  Air  Fore*  Base 
George  AFB  Co;  San  Bernardino  CA  92394- 

5000 
Landholding  Agency:  Air  Fore* — BC 
Property  Number;  199420039 
Status;  Pr>or  Amendment 
Base  closure  Number  of  Units;  35 
Comment:  Various  sq.  ft.,  wcK)d  or  concrete 

frame.  1  and  2  story.  {>ossible  asbestos. 

includes  dorms,  lodges,  quarters  or 

lounges. 

23  Office/Admin  Buildings 

George  Air  Force  Ba.se 

George  AFB  Co:  San  Bernardino  CA  92394- 

5000 
Landholding  Agenc>:  Air  Force — BC 
Property  Number:  199420040 
Status:  Pryor  Amendment 
Base  closure  Number  of  Units:  23 
Comment:  200-56.600  sq.  ft.,  one  story  wood 

or  concrete  block  structures,  possibie 

asbestos. 

15  Recreational  Buildings 

George  Air  Force  Base 

George  AFB  Co:  San  Bernardino  CA  92394- 

5000 
Landholding  Agency:  Air  Force — BC 
Property  .Number  199420041 
Status:  Pryor  Amendment 
Base  closure  .Number  of  Units:  15 
Comment:  288-23.000  sq.  ft.,  one  stor>'  wood 

or  concrete  strjctures,  possible  asbestos, 

includes  rec.  centers,  theater.  g\Tn.  bowling 

renters,  youth  centers,  pool,  bathhouses. 
4  Training  Facilities 
George  Air  Force  Base 
George  AFB  Co:  San  Bernardino  CA  92394- 

5000 
Landholding  A.genty:  Air  Fone — BC 
Property  Number:  199420042 
Status:  Prv'or  .Amend-ment 
Base  closure  .Number  of  Units;  4 
Commert:  Various  sq.  ft.,  pne  slor\  wood  or 

concrete  structures,  possible  asbestos. 
6  Storcs/Serv  ices 
George  Air  Force  B.nse 
t^eorge  AFB  Co:  S,-:n  Bcrniirdino  CA  92394- 

5000 
Landholding  Agency:  .^ir  Force — BC 
Property  Number:  199420043 
Status:  Prior  Amendment 
Ba.si;  rio.sure  .Numter  of  I  'nits:  6 


('omment:  Various  sq.  ft.,  one  story  wood  (.r 
concrete  structures,  possible  asbestos 

5  Warehouses 
George  Air  Forc:e  Base 

Geoi^e  AFB  Co;  San  Bernaitiino  CA  92:<'>4- 

5000 
Landholding  Agency;  Air  Force — BC 
Property  .Number:  199420044 
.Status:  Pryor  Amendment 
Base  closure  .Number  of  Units:  5 
Comment:  1124-70,000  sq.  ft.,  one  storv 

wood  or  concrete  structures,  possible 

asbestos. 

18  Maintenance/Engineer  Facs. 

Cieorge  Air  Force  Base 

George  .^KB  Co;  San  Bernardino  CA  9:''^94- 

5000 
Landholding  Agency:  Air  Force — BC 
Property  Number:  199420045 
Status;  Pr\'or  .Amendment 
Base  closure  Number  of  Units;  18 
Comment;  200-17.000  sq.  ft.,  one  story  wc^d 

or  concrete  structures,  possible  asbestos. 

6  Miscellaneous  Buildings 
George  Air  Force  Base 

George  AFB  Co:  San  Bernardino  CA  9:'if»4- 

5000 
Landholding  Agency;  Air  Force — BC 
Property  Number;  199420046 
Status:  Prjor  .\mendment 
Base  closure  Number  of  Units;  6 
Comment;  3038-19.000  sq.  ft.,  one  story 

wood  or  concrete  structures,  possible 

asbestos,  includes  child  rare  cente.'s.  n.»  ^^ 

&  dining  halls. 
Bidg.  1155 

George  Air  Force  Base 
George  AFB  Co:  San  Bernardino  GA  92..tu- 

5()00 
Landholding  .Agency:  .A-ir  Force — BC 
Property  .Number:  19942004  7 
Status:  Pryor  Amendment 
Base  closure  Number  of  Units:  1 
Comment:  147.000  sq.  ft..  3  story  conci.!- 

block  structure,  possible  asbestos,  most 

recent  use — hospital. 
8  Utility  Support  Facilities 
Hamilton  Anny  .Mrfield 
Novate  Co:  .Marin  CA  94949- 
F.andholding  Agency:  COE  -  BC 
Property  Number;  329420002  - 
Status:  Prior  Amendment 
Base  closure  Number  of  Units;  8 
Comment;  67  to  2.454  sq.  ft.,  metal  or 

roncete  frame,  subject  to  periodic 

flooding,  located  on  airfield,  incs.  pump 

stations,  generator,  elec  trie  power  stoii.')')"- 

sched  to  be  vacated  9/95 
2  Shops 

Hamilton  Army  Airfield 
Novato  Co:  Marin  CA  94949- 
Landholding  Agency:  COE  -  BC 
Property  Number:  329420003 
Status;  Pr\or  .'VmendmenI 
Base  closure  Numher  of  Units:  2 
Cxjmir.cnt:  4,020  and  8.836  sq.  ft..  prest!j( .  of 

asbestos.  lotatDd  adjacent  to  airfield. 

suh;(K.t  to  periodic  flooding,  inc.  b'djy.  <«4 
&  140.  needs  rehab,  scheduled  to  bi- 

vacated  9/05 

5  Storage  Facilities 
Hamilton  Army  .Ai: field 
Novalo  Co:  .Marin  CA  94949- 
Laiidholding  .^genc^';  COE  -  BC 
ProiM^rty  Number:  329420004 
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Status:  Piyor  Amendment 
Base  closure  Number  of  Units:  5 
Comment:  464  to  14,960  sq.  ft.,  i 
82.  84.  87  &  90,  some  need  re 
of  asbestos,  subject  to  periodic 
located  adjacent  to  airfield,  sc 
vacated  9/95. 

Bidg.  86 

Hamilton  Army  Airfield 
Novato  Co:  Marin  CA  94949- 
Landholding  Agency:  COE  -  BC 
Property  Number:  329420005 
Status:  Pryor  Amendment 
Base  closure  Number  of  Units:  1 
Comment:  68,811  sq.  ft.,  2  story, 
asbestos,  adjacent  to  airfield,  s 
periodic  flooding,  most  recent 
maintenance  facility,  schedulec 
vacated  9/95. 

Bldg.  92 

Hamilton  Army  Airfield 
Novato  Co:  Marin  CA  94949- 
Landholding  Agency:  COE— BC 
Property  Numbier:  329420006 
Status:  Pryor  Amendment 
Base  closure  Number  of  Units:  1 
Comment:  4.000  sq.  ft.,  metal  fran 
rehab,  adjacent  to  airfield,  su 
periodic  flooding,  most  recent 
emergency  response  station,  sc 
be  vacated  9/95. 
Bldg.  138 

Hamilton  Army  Airfield 
Novato  Co:  Marin  CA  94949- 
Landholding  Agency:  COE— BC 
Property  Number:  329420007 
Status:  Pryor  Amendment 
Base  closure  Number  of  Units:  1 
Comment:  15.393  sq.  ft.,  wood  fra 
rehab,  pres.  of  asbestos,  subject 
flooding,  most  recent  use — read 
bldg..  scheduled  to  be  vacated 
600  Units  -  Housing 
Roosevelt  Terrace  Military  Familv 
Mare  Island  Naval  Shipyard 
Vallejo  Co:  Solano  CA  94590- 
Location:  Sears  Point  Rd..  Sacram 

Selfridge  St. 
Landholding  Agency:  Navy  Base 
Property  Number:  789420018 
Status:  Pryor  Amendment 
Base  closure  Number  of  Units:  60t 
Comment:  50  houses  with  12  unit 
totaling  600  units.  5.130  sq.  ft 
concrete,  scheduled  to  be  vacate^ 
Bldg.  51A. 

Roosevelt  Terrace  Military  Familv 
Mare  Island  Naval  Shipyard 
Vallejo  Co:  Solano  CA  94590- 
Location:  Sears  Point  Rd.,  Sacram( 

Selfridge  St. 
Landholding  Agency:  Navy  Base 
Property  Number:  789420019 
Status:  Pr>'or  Amendment 
Base  closure  Number  of  Units:  l 
Comment:  1.200  sq.  ft..  1-storv, 
most  recent  use  convenience  stoje 
scheduled  to  be  vacated  10/94 

Colorado 

13  Dormitories 

Lowry  Air  Force  Base 

East  6th  Ave.  &  Quebec  Street 

Denver  Co:  Denver  CO  80230-5 

l.and!iolding  Agency;  Air  Fort 


bldgs.  26, 
pres. 
flooding, 
to  be 
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ct  to 
se 
to  be 


e,  needs 
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Property  Number:  199320010 

Status:  Pryor  Amendment 

Base  closure  Number  of  Units:  13 

Comment:  4.382  to  188,923  sq.  ft.,  brick  or 

wood  frame,  1.  2.  or  3  story,  poss.  asbestos. 

some  need  rehab,  incs.  dorm  housing, 

motels,  ofcrs  qtrs.,  hotel  hsg.,  sched  to  be 

vacated  9/30/94. 

6  Recreational  Facilities 

Lowr>'  Air  Fojpe  Base 

East  6th  Ave.  &  Quebec  Street 

Denver  Co:  Denver  CO  80230-5000 

Landholding  Agency:  Air  Force — BC 

Property  Number:  199320013 

Status:  Pryor  Amendment 

Base  closure  Number  of  Units:  6 

Comment:  Brick,  wood  or  cinderblock  frame, 
some  need  rehab,  possible  asbestos, 
includes  bowling  alleys,  swimming  pools, 
museums,  scheduled  to  be  vacated  9/30/ 
94. 

15  Administration  Bldgs. 

LowTy  Air  Force  Base 

East  6th  Ave.  &  Quebec  Street 

Denver  Co:  Denver  CO  80230-5000 

Landholding  Agency:  Air  Force — BC 

Property  Number:  199320014 

Status:  Pr>or  Amendment 

Base  closure  Number  of  Units:  15 

Comment:  1,143  to  300,000  sq.  ft.,  wood, 
brick,  metal  or  cinderblock  frame,  possible 
asbestos,  some  need  rehab,  incs.  hdqtrs. 
bldgs.,  admin  services,  etc.,  sched.  to  be 
vacated  9/30/94. 

6  Training  Facilities 

LowT>-  Air  Force  Base 

East  6th  Ave.  &  Quebec  Street 

Denver  Co:  Denver  CO  80230-5000 

Landholding  Agency:  Air  Force — BC 

Property  .Number:  199320015 

Status:  Pryor  Amendment 

Base  closure  Number  of  Units:  6 

Comment:  1,026  to  97,442  sq.  ft.,  brick,  metal 
or  cinderblock  frame.  1  to  4  story, 
scheduled  to  be  vacated  9/30/94. 

9  Commercial  Bldgs. 

Lowry  Air  Force  Base 

East  6th  Ave.  &  Quebec  Street 

Denver  Co:  Denver  CO  80230-5000 

Landholding  Agency:  Air  Force — BC 

Property  Number:  199320016 

Status:  Prv'or  Amendment 

Base  closure  Number  of  Units:  9 

Comment:  64  to  84,860  sq.  ft.,  1  &  2  story, 
some  need  rehab,  possible  asbestos, 
includes  stores,  gas  station  bldgs.,  chapels, 
scheduled  to  be  vacated  9/30/94. 

20  Industrial  Facilities 

Lowr>-  Air  Force  Base 

East  6th  Ave.  &  Quebec  Street 

Denver  Co:  Denver  CO  80230-5000 

Landholding  Agency:  Air  Force— BC 

Property  Number:  199320017 

Status:  Pryor  Amendment 

Base  closure  Number  of  Units:  20 
Comment:  757  to  37,832  sq.  ft.,  metal,  brick, 
wood  or  cinderblock.  poss.  asbestos,  some 
need  rehab,  incs.  vehicle  maint..  training 
aid.  industrial  bldgs.,  sched  to  be  vacated 
9/30/94. 

36  Storage/Warehouses 

Lowry  Air  Force  Base 

East  6th  Ave.  &  Quebec  Street 

Denver  Co:  Den\  er  CO  80230-5000 

Landholding  Agencv:  Air  Force — BC     . 


Property  Num.ber:  199320018 
Status:  Prv'or  Amendment 
Base  closure  Number  of  Units:  36 
Comment:  169  to  50,363  sq.  ft.,  wood,  brick, 
metal  or  cinderblock  frame,  some  need 
rehab,  possible  asbestos,  scheduled  to  he 
vacated  9/30/94.  inc.  covered  storage 
facilities. 

Florida 

3  Administrative/Support  Bldgs 

Naval  Training  Center 

Area  "C" 

Orlando  Co:  Orange  FL  32813-5005 

Landholding  Agency:  Navy  Base  Close 

Property  Number:  789420033 

Status:  Pryor  Amendment 

Base  closure  Nujnber  of  Units:  3 

Comment:  224  to  54,916  sq.  ft.,  1  story,  incs. 
shipping/receiving  fac.  laundry  and  policy 
security,  scheduled  to  be  vacated  7/98. 

18  Warehouses/Storage  Facs. 

Naval  Training  Center 

Area  "C" 

Orlando  Co:  Orange  FL  32813-5005 

Landholding  Agency:  Na\7  Base  Close 

Property  Number:  789420034 

Status:  Pr>'or  Amendment 

Base  closure  Number  of  Units:  18 

Comment:  800  to  9,963  sq.  ft,.  1  story,  incs. 
cold  storage,  disposal  scrap  facilities, 
NTSC  warehouses,  scheduled  to  be  vacated 
7/98. 

53  Family  Housing/Multiplex 
Naval  Training  Center 
McCoy  Annex 

Orlando  Co:  Orange  FL  32813-5005 
Landholding  Agency:  .Naw  Base  Close 
Property  Number:  789420035 
Status:  Pryor  Amendment 
Ba.se  closure  Number  of  Units:  53 
Conmient:  Various  sq.  ft..  2  story,  711  series, 
scheduled  to  be  vacated  10/98. 

10  Operational/Admin  Bldgs. 
Naval  Training  Center 
McCoy  Annex 

Orlando  Co:  Orange  FL  32813-5005 
Landholding  Agency:  Navy  Base  Close 
Property  Number:  789420036 
Status:  Pryor  Amendment 
Base  closure  Number  of  Units:  10 
Comment:  240  to  15.506  sq.  ft..  1-2  storv. 
incs.  Iibrar>7credit  union,  recruiters 
offices,  hdqtrs.  bldg.,  warehouse,  admin 
offices,  scheduled  to  be  vacated  10/95. 

11  Maintenance/Motor  Pool  Facs 
Naval  Training  Center 

McCoy  Annex 

Orlando  Co:  Orange  FL  32813-5005 

Landholding  Agency:  Navy  Base  Close 

Property  Number:  789420039 

Status:  Pr>'or  Amendment 

Base  closure  .Number  of  Units:  11 

Comment:  100  to  3,312  sq.  ft.,  1-2  story, 
includes  motor  pool  shops,  storage,  pest 
control  facility,  grounds  maintenance, 
scheduled  to  be  vacated  10/95. 

34  Medical/Community  Support 

Naval  Training  Center 

McCoy  Annex 

(Orlando  Co:  Orange  FL  32813-5005 

Landholding  Agency:  NavT  Base  Close 

Property  Number:  789420040 

Status:  Pn,or  Amendment 

Base  closure  Number  of  Units:  34 
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Comment  Various  fq.  ft  ,  1-2  <icry,  includps 
lodges,  hobby  sbcj:«,  jou;h  cer^lers  gym. 
commissary,  beauly/bar'bej  he,  child  care 
cenleryt  heater  eic  ,  ftftedii'tcl  ic  t* 
vaca^  10/'S5. 

fitfemcJts/Suppcr!  BujJchjff 

Naval  Training  Ccnlei 

McCoy  Annex 

Oilando  Cc;  Orar.gt  Fl.  3:-.8:'  S-M.*!, 

LsndhoJd Jr-g  fiigericy  Nsvy  E^f  f  CJo'- 

Properiy  Numbei  769420C43 

SlalUS    PT7y03' .^.".(-T.rl.Tjfnt 

Eaj.e  cJofiJTe  Nur.^bei  oJ  Urjj'i  t 
Commenr  37-3  lo  0  3'.,734  sq  ji  ,  "J-..  Hutv 
mcludes  baiTeckf;,  pubjjc  woiif,  bJdp  , 
slorage,  emprpency  stri-jte  i.brp  «{bf  di.'J«-cl 
lo  be  VoCiiied  Ifi/QS, 

.S59  CapthiiXl  Dijpjfe.it  Bwi^r.'^ 

Navs)  Tie:rjjng  Ce.- if  j . 

MtCoy  A7iT:e% 

Oilando  Co  OreLff  Fl.  Srt'j  3-5.f)fi5 

1  andhG]d:r!g  .-igemf y :  Nevi;  Bsff  rjr«<- 

Propf-rly  Nur/.ber  ^ficj.l'.C'Wr 

Slalus.  Ptj'oj  ArTjeTjdrofnl 

Base  c  losure  Nun^rvj  ci  rniis,  3!i9 

Commenl:  Various  'q^  il  ,  peTtoenfTO 
struciujTP  713  jfrjtf  5t.'.if'du.lfd  ic  r^ 
vacated  10/95 

8  Buildings  •  SOOSrjjtf 

Naval  Trajnir.g  Cf:..it: 

Herodon  Annex 

Orlando  Co.  Orarg*'  PL  21  fJ  I-MiOt 

LandhoJdjng  Agency  Navy  Ba'.f  rki'<- 

Prcperiy  Nuniber  769420C^? 

Status  Pryor  Anoerjdnrjt-rjl- 

Base  rJoEuje  NiijT;;<eT  oi  Vru'.i   t 

Ccmmen!  1,960  to  60.2'JO  sq  h    J-..  < 'ory 
includes  bldgs  310  i  -i-;!!,  jeseaitb  Jefcf 
warehouse  and  adiTjjr..i-iisi:iv€  bJdgf  - 
scheduled  lo  be  va:sitd  3/9ri 

72  Barracks 

Naval  Training  CtrsH'r 

Orlando  Co  Orangf  Fl  S-tJ  J-!C)G5 

Landholding  Agenry .  Navy  Baff  C  Ir^-f 

Properly  Nurr,ber  7e942PCm4 

SlalLis  Pryor  A.Tjt-ridmfT.il 

Base  closure  Ni^jTjtfr  oi  Un.'ls  71 

Comment:  2,121  Ic  'JOWCtCSsq  h  .  :i  k  ;■ 
story,  inc'ude'  •■-o.ljsied  qoajleTS, 
xecruijn'ienl  baxratJts,  laundry,  bilJfctjr.-g 
offire,  galleys,  ftbedukd  ic  t*'  lafaitd  'j^U 
98 

5  Hou'jr,&/Hoi.5j.f.g  ^Lij^f  c:t 

Naval  TrajnjngCeniiT 

Ojlnndo  Co  OiBnge  FL  5262  :—5WiS 

Itinrihoiding  Agencv  S^-bvy  S6«f  C.k.f* 

Properly  ?JumbcT  "6W;0C^d 

Status.  Pryor  Arr-erjcment 

Base  closiire  Numbej  oi  lir;is.  5 

Comment:  2,121  lo  2  52^  'q  il  .  '<  siorv, 
includes  Jiving  qijaiie;*  v,;jves  dub,  71 'i  k 
714  Series,  sf  hedulcd  Jo  be  vac.iiled  lO/Pf 

75  Personnel/Ccmn;::inj;y  S.^pynr'.^l 

Naval  Trainmg  C^-ntcr 

Orlando  Co:  Orsr-ge  Fl  32a'ii-5Cj{i5 

Landholding  Agency  Navy  Bi'<»  Ck't 

Property  Nun-.ber:  "fe3-32(»04f 

Status:  Pryor  Amendmrm 

Base  closure  Numbei  of  L'nj:>.  7 1 

Comment:  Various  5;q  it.,  3-2  sioj>  ^ntJiiJ*' 
gale  houses,  reception  cenier  bowjjng 
alley,  hobby  shops,  riedjt  u^^.ion,  p.i(njc 
shelters,  equipment  storage  scheduled  ic 
be  vacated  10/98  Eldgs  s.bf'du.led  to  f* 
vacated  7/95  s.Te  VK  2;w  .)■*    210  2'J2 


216,  213,  220,  222,  224   226.  22S   232.  234. 
238,250,251,2541. 

22  Administration  Buiidir.g? 

Naval  Training  Center 

Orlando  Co:  Orange  FL  32S1 3-5005 

Landholding  Agency:  ,\a\?y  Base  Close 

Property  Number-  789420047 

Siatus:  Pryor  Amendment 

Base  closure  Number  o5  L'r.hs:  22 

Convment:  446  to  19,223  sq.  ft..  1  s.o.-y 
mcludes  ADP  facility  N'URcffkes  post 
C'ffjce  personnel  safety.  NTFE  \;r.ion.  NTC 
hdqtrs.,  scheduled  to  be  vecttec  )0  9* 

20 Operational  Tmg/'Fuel  Fees 

Naval  T7.?:ni!?g  Center 

Orlando  Co  Orange  ?L  32f»l  1-5005 

Landholding  Agency  Na-.T  B«sr  C^of «-     - 

Picperly  Number:  789420&i^Ss 

£telus:  Pryor  Amendmt.-^jt 

Bate  closure  Nurr.ber  oi  Urjits  20 

Con:meni:  128  to  160,500  sq  il    i-i  s'cr^ . 
mf  s.  ffel  stations,  phclo  Jab.  l-r.c  bices, 
conierfnceJatility,  fireman  apprentsce 
iTemir.'g,  nuclear  field  scht*I  sc.htd.  to  tv 
"..a'ated  10/96.  Bldgs  sihed.  tc be  xacsied 
7/95  are;  200  230  255.  229,  JC-f..  2816  & 
2517.  Eldgs.  "^t hed  lobt  \hci:ed  'ih  ^*6  a;e 
303  &  4 304 

■JO  M£'3i".''.er!ance  F'etiJjt.fi 

Naval  TTs;ri::!g  Center 

Orlar.do Co:  Orange  FL  32 H'ji-'J'f'i 

I.3ndbolc)ng  Agency  Nav^v  Baft  C ic  --r 

pTOjieny  N~.^jr;ber:  7S94;0i»4^ 

Status.  pTjo;  Arr.'?ndn7eT:l 

Base  ck"-;;re  Ninrber  ci  lV.it«:  ;0 

CcnMDent   Ifce  to  32,292  sq  h  .  'i  s'.CTy. 
includes  pamt  storcQe.  piibi.x  «c:k?  s,*:*-d 
ii  ■svartfiouse,  Jociisr.-./..'i  &  pest  con'.rol 
iaolit.es,  scheduled  to  be  vacated  lO'OT. 

t.  Siorage/Medjca)  Build  rg? 

Naval  7 raining  C«r.ile; 

Orlando  Co:  Orange  FL  32n'-r— 5t/j'i 

Landholding  Agencj':  Navy  Bis*  Cxa- 

Property  Number  '89420t>50 

ftaiiis  JVyCi  A:Ti«>r'd.i::-er.i 

Base  closii-re  N-wntei  oi  V'T.'.Zf  t 

Con-jrenl  200  to  79,220  sq  ft  .  1  n  5.s;cr:^ 
mcs.  vet  clinic,  dental  cJ;nic.  tij':pensaj>/ 
dental  clmic,  etc. .  scheduled  ic  i*  \  st  eled 
•JO/98  B.:dg  7  3  ic  bf  vacr.-'fd  "/''5. 

IJl.inois 

Training  FVic  iljty 
Chanutf  Air  FoTce  Base 
Fantcol  Co:  Champaigrj  31.  b'j  '-W 
Lanc'holdr.rg  Agenr y  A'<r  Fr-rc e — irC 
F'roperiy  Number  139210346 
Status.  Prj'Oi  Amendment 
Base  closure  Numbei  oi  Unjif  'J 
Comment,  Building  k'.'iw.r,  ts  Srn.V.'j  Ki.n 
possible  asbestos 

Louisiana 

Bldg  5(W 

England  Au  Force  Baft 

Alexandria,  Ui,  Rapides  Z.p  7j  >j  i-5(K<l' 
landholding  Agency:  Air  Feice — 5C 
Property  Number  19921009: 
Status.  F*ryor  Amendment 
Base  closure  Numbci  oi  Units:  1 
Comment;  13.658  sq  it ,  1  stor^-  mafcrry 

frame,  presence  of  esbestC'S  inc«*i  Tecent 

use — fi:e  facility 

Bldg  1801  Chapel 
England  Atr  Force  Base 

Ale*ancb.ia  LA,  Rapides,  Z.ii-  7l.-'j  j-'-cCO 


Landholding  Agency:  Air  Forte — BC 
Property  Number:  199210093 
Siatus:  FVyor  Amendment 
Base  closure  Number  of  Units:  1 
Comment  11.484  sq.  ft..  1  story  jriasonry 
frame 

36  Airfield  Related  Facilities 

England  Air  Force  Base 

Alexandria,  LA,  Rapides,  Zip:  71311- 50Kt 

Landholding  Agency:  Air  Force— BC- 

Properly  Number:  199210091 

Status:  Pryor  Amendment 

Base  closure  Number  oi  Units;  16 

Comment  240  io  79,537  sq.  ft.,  1  and  2  ston,/ 

blcKk,  meial,  wood,  concrete  or  roafonr/ 

frame,  presence  of  asbestc;? 

20  Shops  and  Maintenance 

England  Air  Force  Base 

Alexandria,  LA,  Rapides,  Zip  73315-!.<.!(t(' 

Landholding  Agency  Air  Force — BC 

Properly  Number;  199210090 

Status  FVyor  Amendment 

Base  closure  Number  oi  Units;  20 

Comment:  228  to  34,176  sq.  ft..  1  story  bici  ♦• 

metal  or  steel  frame,  presence  of  asbestos 
38  Storage/Warehouses 
England  Air  Force  Base 
Alexandria,  LA,  Rapides,  Zip  7]*.ll-5.;<ti( 
Landholding  Agency:  Air  Force — BC 
Property  Number  199210089 
Status:  Pryor  Amendment 
B^se  closure  Number  of  Units.  36 
Comment  225  to  60,960  sq.  ft.,  1  story  vifod 

blocJi,  metal,  brick  or  concrete  frame 

presence  of  asbestos 

6  Business/CommeTcial  Bldgs 

England  Air  Force  Base 

Alexandria,  lj\,  Rapides.  Zip  7i511-5!'<'fi 

Landholding  Agency:  Ai:  Forte — EC 

Propeity  Number  199210066 

Status:  Pryor  Amendment 

Base  closure  Number  of  Units  t 

Comment  1,925  to  34,326  sq  ft.,  masonry 

tame,  possible  asbestos. 
3  Hospital  Related  Facihlits 
England  Air  Force  Base 
AJexr'ndria,  LA,  Rapides,  Zip  "::-i'ji-M'(.(' 
Landholding  Agency  AirFcjc* — PC 
Properly  Number  199210087 
Siatus  Pryor  Amendment 
Base  cloture  Numbei  o3  Unit?  3 
Comment.  1,128  to  108,155  sq  it  .  mttal  w 

masonry  hame  presence  ci  fc?bef  tr'  1  ari.  i 

3  siory 

14  Eduiaiion/Treining  Eidg! 

England  Air  Force  Base 

Alexandria,  LA,  Rapides.  Zip  71311-^ft<•(l 

i.andholding  Agency;  An  Fo:ce — PC 

Properly  Number:  19i<210086 

Status.  Pryor  Amendment 

Base  closure  Numbei  of  Units  14 

Comment:  740  to  45,716  sq.  ft ,  i*c<«d  ci 

mseonry  frame,  presence  ci  a't-eMcc.  1  .inr! 

2  story 

14  Dorms/Dining  Rnoms 

England  Aii  Force  Base 

Alexandria,  l-A,  Rapides,  Zip  7  j;-ii-r,«  dd 

Landholding  Agency  Aii  Fojct — PC 

F^operty  Number  199210085 

Status:  Pryor  Amendn-f'.it  ♦ 

Base  closure  Number  of  Units  24 

CVamment  3.902  to  25,715  sq  ft    bijckoi 

msaonry  frame,  presence  ci  asbestos  i  ; 

and  3  story. 
3>(  Retteation  Facilities 


For(*  — H( 


9! 


tlngland  Air  Force  Base 
Alexandria.  LA.  Rapides.  Zip 
Landholding  Agency:  Air 
Property  Number:  199210083 
Status:  Pryor  Amendment 
Base  closure  Number  of  Units 
Comment:  347  to  23.294  ,sq.  ft 

most  recent  use — gym.  theate 

stables,  bowling,  swim  bathh 

presence  of  asbestos. 
3  Office/Admin.  Buildings 
Lngland  Air  Force  Base 
.Mexandria.  LA.  Rapides.  Zip;  7 
Landho'.ding  Agency:  Air  Fon  e 
Property  Number:  199210082 
Status:  Pryor  Amendment 
Base  closure  Number  of  Units: . 
Comment:  1.744  to  8.700  sq.  ft.. 

wood,  brick,  block  or  masonn 

presence  of  asbestos, 

201  (Capehart)  Family  Housing 
Kngland  Air  Force  Base 
.Mexandria,  LA,  Rapides,  Zip;  7 
I.andholding  Agency:  Air  Force- 
Property  Numh«r:  199210f)81 
Status:  Pr\-or  Amendment 
Base  closure  Number  of  Units:  2 
Q)mmpnt:  1,190  to  2,61f>  sq.  ft.. 

family  residences,  wood  or  m; 
•1.1  (.Appropriated)  Family  Hsg. 
England  Air  Force  Base 
Mexandria,  LA,  Rapides,  Zip;  7 
Landholding  Agency:  Air  Fo^(.^^ 
F'ro}x?rty  Number:  199210080 
Status:  Pr>'or  Amendment 
Bn-;e  closure  Number  of  Units 
C>)mment:  2,054  to  6,701  sij.  ft.. 

family  residences,  masonry  fr; 
\uw  York 

43  Single  Houses 
.\i.igara  Family  Housing  Facility 
Niagara  Falls  Co:  Niagara  NY  14 
I.andholding  Agency:  Navy  Bast 
Pioperty  Number:  78942001  ."i 
Status:  Prj-or  Amendment 
Rase  closure  Number  of  Units 
C'oininent:  43  houses,  1.160  sq.  f 

ft,.  3  to  4  bedrooms.  schedulc( 

vacated  9/95. 
70  Units — Duplex  Housing 
.Niagara  Family  Housing  Facility 
Niagara  Falls  Co:  Niagara  NY  14: 
l«ind  hoi  ding  Agency:  Navy  Bast' 
I'roperty  Number:  789420010 
Status:  Pr>'or  Amendment 
Base  closure  Number  of  Units;  7i 
Comment:  70  units  of  duplex  ho 

sq.  ft  to  1.610  ,sq.  ft.,  3  to  4  be 

scheduled  to  be  vacated  9/95 

Tfxas 

il  .Military  Family  Housing 
Carswell  Air  Force  Base 
Ft.  Worth  Co:  Tarrant  TX  76127- 
Lundholding  Agencv:  -Mr  Font- 
Property  Number:  199210108 
Status;  Pt\ot  Amendment 
Base  closure  Number  of  Units; 
f'.omment:  1,203  sq.  ft..  l-stnr> 

residences. 
51  Military  Family  Housing 
Carswell  Air  Force  Base 
Kt.  Worth  Co:  Tan-ant  TX  7t>l2: 
I.iiiidholding  Agency:  Air  hura 
I'roperty  Numh«r:  199210109 


8 


ami  2  slorv". 
riding 
jse. 


3 11 -.5000 
-BC 


and  2  story. 

frame. 


311-5000 


)1 

1  si()r\ 
sonrv  frame. 


311-5000 
-BC 
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.Status:  Pryor  Amendment 
7|311-5(K)0  Base  closure  Number  of  Units;  51 

Comment;  1.204  sq  ft..  l-s!ory  wood  frame 

n"sidences. 
56  Military  Family  Housing 
Carswell  Air  Force  Base 
Ft.  Worth  Co:  Tarrant  TX  7G127- 
Landholding  Agency:  Air  Force — BC' 
Property  Number:  199210110 
Status:  Pr>-or  Amendment 
[Jase  closure  Number  of  Units:  56 
Comment:  1.209  sq.  ft..  1-story  wootl  frnine 
residences. 

11  Military  Family  Housing 

Carswell  Air  Force  Base 

Ft.  Worth  Co:  Tarrant  TX  76127- 

Landholding  Agency;  Air  Force — BC 

Properly  Number:  199210111 

Status;  Pr\'or  Amendment 

Base  closure  Number  of  Units:  11 

Cximn'.ent:  1,348  sq.  ft.,  1-story  wood  f.'-anie 

residences. 
21  Military  Family  Housing 
Carswell  Air  Force  Base 
Ft.  Worth  Co:  Tarrant  TX  76127- 
Landholding  Agency:  Air  Force — BC. 
Property  .Number:  199210112 
Status:  Pn.'or  Amendment 
Base  closure  Number  of  Units:  21 
Comment;  1,387  sq.  ft.,  l-sfory  wood  frame 

residences. 
49  Military  Family  Housing 
Carswell  Air  Force  Base 
Ft.  Worth  Co:  Tarrant  TX  76127- 
Land holding  Agency:  Air  Force — BC," 
Property  Number:  199210113 
Status:  Pryor  Amendment 
Base  closure  Number  of  Unit.-;:  49 
Comment;  1,397  sq.  ft.,  1-story  wood  frame 

residences 
19  .Militarv-  Family  Housing 
Carswell  Air  Force  Ba.se 
Ft  Worth  Co.  Tarrant  TX  76127- 
I.andhokling  Agency:  Air  Forcf— iiC 
Property  Number:  199210114 
Stjitus;  Pryor  Amendment 
Base  closure  Number  of  Units;  I'.i 
(Comment:  1.489  sq.  ft..  l-stor\-  wood  frame 

residenc;es. 
33  Militarv-  Family  Housing 
("arswell  .Air  Force  Base 
Ft.  Worth  Co:  Tarrant  TX  76127- 
Landholding  Agency:  Air  Force — BC 
Propi'rty  .Number:  199210115 
Status;  Pr>or  Amendment 
Base  closure  Number  of  Units:  33 
Mug.  1.100       Comment;  1,493  sq.  ft.,  1-story  wood  fraint- 
Mims.  residences. 

17  Militarv'  Family  Housing 
Qtrswel!  Air  Force  Base 
Ft.  Worth  Co:  Tarrant  TX  70127- 
I. and  holding  Agency:  Air  Force — BC 
Propt^ty  Numlier:  199210116 
Siatu.s;  Pr\or  Amendment 
Base  ( losure  .Number  of  Units:  17 
Cottimont;  1.581  sq.  ft.,  1-story  wood  frame 
resicl<  iices. 

»n\  frame         9  Militan,'  Family  Housing 
C^irswell  Air  Force  Base 
Ft.  Worth  Co;  Tarrant  TX  76127- 
Landholding  Agency:  Air  Force — BC 
Property  Number:  199210117 

BC  Status;  Prjor  Amendment 

Base  closure  Number  of  Units:  9 


and  2  stor> 
me. 


104-1122 
Close 


to  1.610  sq. 
to  be 


04-1122 
CMosc 


ri 


--HC 


Comment:  1,655  sq.  ft.,  1-story  wood  frame 
residences. 

10  Military  Family  Housing 
Carswell  Air  Force  Base 
Ft.  Worth  Co;  Tarrant  TX  76127- 
Landholding  Agency:  Air  Force — BC 
Property  Number;  199210118 
Status:  Pryor  Amendment 
Base  closure  Number  of  Units:  10 
Comment:  2.450  .sq.  h'..  1-story  concrelt! 
residences. 

9  Military  Family  Housing 
Carswell  Air  Force  Base 
Ft.  Worth  Co:  Tarrant  TX  761 27- 
Landholding  Agency:  Air  Force — BC 
Property  Number:  199210119 
Status;  Pryor  Amendment 
Base  closure  Number  of  Units:  9 
Cotnment;  2.450  sq.  ft..  1 -story  concrete 

residences. 
5  Military  Family  Housing 
Carswell  Air  Force  Base 
Ft.  Worth  Cx):  Tarrant  TX  76127- 
Landhoiding  Agency:  Air  Force — BC 
Property  Number;  199210120 
Status:  Pryor  Amendment 
Base  closure  Number  of  Units:  5 
Comment:  5.601  sq.  ft..  2-stor\'  c;oni:rt.'ti! 

residences. 

12  .Military  Family  Housing 

Carswell  Air  Force  Base 

Ft.  Worth  Co:  Tarrant  TX  75127- 

Landliolding  .Agency:  Air  Force — BC 

Property  Number:  19921012) 

Status;  Pryor  Amendment 

Ba.se  closure  Number  of  Units:  12 

Comment;  5,601  sq  ft..  2-story  concrete 

residences. 
41  Militar\' Family  Housing 
Carswell  Air  Force  Base 
Ft.  Worth  Co;  Tarrant  TX  76127- 
I.andholding  Agency:  Air  Force — BC 
Property  Number:  199210122 
Status:  Pryor  Amendment 
Base  closure  Number  of  Units;  4 1 
Comment:  1-story  brick  and  wood  residences 
Child  Care  Facility 
Carsxvell  Air  Force  Base 
Ft.  Worth  Co:  Tarrant  TX  7G127- 
Landholding  Agency:  Air  Force — BC 
Property  Number:  199210125 
Status:  Pr^or  A.mendment 
Base  t:losure  Number  of  Units;  1 
Comment;  Concrete  block  or  brick  structure. 

1-2  story. 

5  Recreation  Facilities 

Carswell  Air  Force  Base 

F;.  Worth  Cb:  Tarrant  TX  761 27- 

Landholdmg  Agency:  Air  Force-BC 

Property  Number:  199210120 

Status:  Pryor  Amendment 

Base  closure  Number  of  Units;  5 

Comment;  Concrete  block,  brick  or  wood 

structures,  incs.  golf  course  clubhouse.  3 

maintenance  bidgs.  and  stables. 
15  Hazard.  Stor./Igloo  Bldgs. 
Carswell  .Air  Force  Base 
Ft.  Worth  Co:  Tarrant  TX  76127- 
l.andholding  Agency:  .Mr  Force-BC 
I'roperty  Number:  199210137 
Status:  Pryor  Amendment 
Base  closure  Number  of  Units:  15 
Ciomment:  Four  metal  &  concrete  hlot  k 

hazardous  storage  bldg.';..  and  1 1  (oncreie 

storage  igloos. 


9  Family  Houses 

Dallas  Naval  Air  Station 

Main  Street 

Duncanville  Co:  Dallas  TX  75211-9501 

Landholding  Agency:  Navy  Base  Clos<; 

Property  Number:  789420020 

Status:  Pryor  Amendment 

Base  closure  Number  of  Units:  9 

Comment:  1254-1550  sq.  ft.,  2  to  3  beiiii»ms, 

wood  frame,  possible  asbestos/radon. 

s<  heduled  to  be  vacated  10/95. 
5  }!ousing/Dining  Facilities 
Dallas  Naval  Air  Station 
8100  West  Jefferson 
Dallas  Co:  Dallas  TX  75211-9501 
Landholding  Agency:  Navy  Base  ("los'- 
Property  Number:  789420021 
Status;  Pr>'or  Amendment 
Base  closure  Number  of  Units:  5 
Comment:  12,975-48872  sq.  ft..  1  to  3-stoi\, 

troop  facilities,  shallow  pier  founilation. 

presence  of  asbestos,  scheduled  to  h<* 

vacated  10/95. 
13  Administrative  Facilities 
Dallas  Naval  Air  Station 
8100  West  Jefferson 
Dallas  Co:  Dallas  TX  75211-9.501 
Landholding  Agency:  Navy  Base  ("losi- 
Property  Number:  789420022 
Status:  Pryor  Amendment 
Base  closure  Number  of  Units:  1 3 
Comment:  288-18,899  sq.  ft.,  1  to  2-storv 

presence  of  asbestos,  scheduled  to  hi> 

vacated  10/95. 

18  Comm.  Support  Facilities 

Dallas  Naval  Air  Station 

8100  West  Jefferson 

Dallas  Co:  Dallas  TX  75211-9501 

Landholding  Agency:  Navy  Base  t'hjsi- 

Property  Number:  789420023 

Status;  Prj-or  Amendment 

Base  closure  Number  of  Units:  18 

Comment:  30-43,428  sq.  ft.,  includmg  child 
care  center,  stores,  gym,  credit  union,  and 
chapel,  presence  of  asbestos,  scheduled  to 
be  vacated  10/95. 

11  Training  Facilities 

Dallas  Naval  Air  Station 

8100  West  Jefferson 

Dallas  Co:  Dallas  TX  75211-9501 

Landholding  Agency:  Navy  Base  Close 

Propiirty  Number:  789420024 

Status:  Pryor  Amendment 

Base  closure  Number  of  Units:  11 

r^imment:  2340-59,802  sq.  ft.,  including 
classrooms,  shallow  pier  foundation, 
presence  of  asbestos,  scheduled  to  be 
vacated  10/95. 

Bldg.  13 

Dallas  Naval  Air  Station 

8100  West  Jefferson 

Dallas  Co:  Dallas  TX  75211-9501 

Landholding  Agency;  Navy  Base  Close 

Property  Number:  789420025 

Status:  Pr}or  Amendment 

Base  closure  Number  of  Units:  1 

Comment:  8,109  sq.  ft.,  photo  lab/credit 
union,  shallow  pier  foundation  presence  ot 
asbestos,  scheduled  to  be  vacated  10/95 

Bldg.  37 — Fuel  Dispensing 

Dallas  Naval  Air  Station 

8100  West  Jefferson 

Dallas  Co:  Dallas  TX  75211-9501 

Uindholding  Agency:  Navy  Base  Close 

Pro|>'rty  Niimbi-r;  789420026 


Status:  Pryor  Amendment 
Base  closure  Number  of  Units:  1 
(;;omment:  640  sq.  ft.,  1-story  frame,  most 

recent  use  office/storage  presence  of 

asbestos,  scheduled  to  be  vacated  10/95. 
Bldg.  a— Medical  Facilities 
Dallas  Naval  Air  Station 
8100  West  Jefferson 
Dallas  Co:  Dallas  TX  75211-9501 
Landholding  Agency:  Navy  Base  Close 
Property  Number;  789420027 
Status:  Pr>or  Amendment 
Base  closure  Number  of  Units:  1 
Comment:  26,322  sq.  ft.,  l-stor>'  wood,  most 

recent  use — examination  rooms  and  office, 

shalllow  pier  foundation,  presence  of 

asbestos,  scheduled  to  Ik;  vacated  10/95. 
Bldgs.  129,197,211,216 
Dallas  Naval  Air  Station 
8100  West  Jefferson 
Dallas  Co:  Dallas  TX  75211-9501 
Landholding  Agency:  Navy  Base  Close 
Property  Number:  789420028 
Status:  Pr\or  Amendment 
Base  closure  Number  of  Units:  4 
Ojmment:  80-960  sq.  ft.,  most  recent  use — 

office  and  storage,  scheduled  to  bt;  vai  ated 

10/95. 
4  Aviation  Maint.  Facilities 
Dallas  Naval  Air  Station 
8100  West  Jefferson 
Dallas  Co:  Dallas  TX  75211-9501 
Landholding  Agency:  Navy  Base  Close 
Property  Number:  789420029 
Status:  Pryor  Amendment 
Base  closure  Number  of  L'nits;  4 
t;oinment:  1,380-79,596  sq.  ft.,  including 

hangars,  presence  of  asbestos,  scheduled  to 

be  vacated  10/95. 
7  Storage  Facilities 
Dallas  Naval  Air  Station 
8100  West  Jefferson 
Dallas  Co:  Dallas  TX  75211-9.501 
Landholding  Agency;  Navy  Base  Close 
Property  Number:  789420030 
Status:  Pryor  Amendment 
Base  closure  Number  of  Units:  7 
Comment:  48-35,820  sq.  ft.,  including 

warehouses  and  underground  storage. 

limited  utilities,  presence  of  asbestos. 

scheduled  to  be  vacated  10/95. 

18  .Maint/Production  Facilities 

Dallas  Naval  Air  Station 

HI 00  West  Jefferson 

Dallas  Co;  Dallas  TX  75211-9501 

I.andholding  Agency:  Navy  Base  Close 

Property  Number:  789420031 

Status:  Pryor  Amendment 

Base  closure  Number  of  Units;  18 

Comment:  216-12,423  sq.  ft.,  including 

maintenance  shops  and  storage,  presence 

of  asbestos,  scheduled  to  Iw  vacated  10/95. 
3  L'tilities  Suppt.  Facilities 
Dallas  Naval  Air  Station 
8100  West  Jefferson 
Dallas  Co:  Dallas  TX  7521 1-9501 
I.andholding  .Agency:  Navy  Base  Close 
Property  Numlier:  789420032 
Status:  Pryor  Amendment 
Base  closure  Number  of  Units:  3 
Comment:  540-2.196  sq.  ft.,  including  water 

support  facilities,  presence  of  asbestos, 

scheduled  to  be  vacated  10/95. 


Land  (by  State) 

Arkansas 

20  Outdoor  Rw  reation  Areas 

Eaker  Air  Forte  Base 

Bl>theville  Co:  Mississippi  AR  72317-5«)«t«) 

Landholding  Agencv:  Air  Force — BC 

Property  Number:  199210047 

Status:  Prj'or  Amendment 

Base  closure  Nimiber  of  Units:  20 

Comment:  Cone  retc  or  grassy  areas,  most 

re<x*nt  use — swimming  pools,  golf  <  oi;:-^'- 

ball  iVIds. 
Land 

Eaker  Air  Fon.e  Base 

BlythevilJeQi:  Mississippi  AR  72317-5it(iii 
Landholding  Agency:  Air  Force — BC 
Property  Number:  199210079 
Status:  Pryor  Amendment 
Base  closure  Number  of  Units.  1 
Comment:  1.962  acres,  restrictive  agrit  t,iU::,i 

lease. 

Califor.-.;.! 

Land 

Mather  Air  Fort  e  Base 

Mather  Co;  Sac  ramento  CA  95655-.5UOij 

Landholding  Agency;  Air  Force — BC 

Property  Number:  199210039 

Status:  Pryor  Amendment 

Base  closure  Number  of  Units:  1 

Comment;  200  acres  of  vacant  land. 

Seaside  Blvd.  Parcel  (Site  6) 

Long  Beat  h  Naval  Station 

725  N.  Seaside  Avenue 

Los  Angeles  Co:  Los  Angeles  CA 

Landholding  Agency:  Nav>'  Base  Clo--i- 

Property  Number:  789420013 

Status;  Pryor  Amendment 

Base  «. losure  Number  of  Units:  1 

Comment:  Five  mixed  use  facs.  on  14.3  ai  .••-^ 
fats,  include  admin.,  storage  and  weighis.g 
facilities,  any  scheduled  clean-up  plans  >>> 
be  determined  upon  completion  of  site 
eval..  sihed.  to  be  vacateti  6/94. 

Of  can  Blvd.  Parcel  (Site  6) 

Long  Beat  h  Naval  Station 

Long  Beat  h  Co;  Los  Angeles  CA 

Landholding  Agency:  Nav^  Base  Closi- 

Property  Number:  789420014 

Status:  Prjor  Amendment 

Base  closure  Number  of  Units;  1 

Comment:  Two  stnicts.  on  2.7  acres,  itppWi-i: 
bidg./reir..  pav.  for  battl.  unit,  .25  at  re 
easement  granted  to  City,  environmenia! 
cleanup  to  be  deter,  upon  completion  tjl 
site  eval.iation.  sched.  to  be  vacated  6  >M 

Colorado 

15  Community/Recreation  Facs. 

Lown,  Air  Fon.e  Base 

East  6th  Ave.  &  Quebec  Street 

Denver  Co:  Denver  CO  80230-5000 

Landlifjitiing  Agency;  Air  Force — Bt- 

Property  Number:  199320012 

Status;  Prjor  Amendment 

Base  closure  Number  of  Units;  15 

Commenl;  Includes  playgrounds,  runni::}; 

Iratk,  sot  t  cr,  baseball  &  Softball  fields. 

tennis  &  basketball  courts,  scheduietl  ii>  Ix 

vat  atod  9/30/94. 

Louisian.-) 

25  Lanil,  Airfield,  Runvi-ays 

England  Air  Force  Base 

Alexuridria,  LA,  Rapides,  Zip:  71311-  lOim 

Landho!i)i>i>;  Ai;eni  v:  .Mr  Force — BC 
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Property  Number:  199210094 
.Status:  J*r>'or  Amendment 
Riisi;  (.losure  Number  of  Units: 
Comment:  10  to  398.099  sq.  yds|,  <  oncrete  or 
bituminous. 

10  Recreation  Areas 
F-nj-land  Air  Force  Base 
Alexnndrin.  L^.  Rapides.  Zip:  rlau-SIMK) 
L.inrihoiding  Agency;  Air  Fon  e|-UC 
f'rofKTty  Number:  199210084 
Status:  Pryor  .Amendment 
Base  closure  Number  of  Units:  1  ) 
Comment:  1  to  92  acres,  most  re  cut  use- 
ball  fields,  golf  cnurso. 

New  York 

Land — 10  ac  res 

Niagara  Family  Housing  Fat  ilit\ 

Niagara  Falls  Co:  Niagara  NY  14ln4-lK 

Landholding  Agency:  Na\T  Bas.Jciosr 

Property  Number:  78942(HM7 

Status:  Pryor  Amendment 

Base  (losure  Number  of  Units:  1 

Cx)nmient:  Includes  ball  diamen 
maintenance  bldg.,  and  common  lawn  and 
several  playground  areas,  srlu^lulod  to  be 
vncaletl  9/95. 

I'l-xas  J 

.\  RfH:reation  Areas 
(^Trswell  Air  Force  Base 
Ft.  Worth  Co:  Tarrant  TX  70127- 
Landliolding  .Agency:  Air  Fon  iv 
Property  Number:  199210127 
Status:  Pr>or  Amendment 
Base  closure  Number  of  Units:  .1 
Conmient:  Three  parcels  includi 

golf  course.  .22  acre  family  can 

a<  re  grazing  land. 

Unsuitable  Properties 

Ihiildiijgs  (by  State) 
.Arkansas 

2:t  (Capehan)  Family  Housing 

KakfT  Air  Force  Base 

BIylhevilleCo:  Mississippi  .AR  7J317-5t)0() 

I  andholding  Agency:  Air  Forrt^-pc 

Projierly  Number:  199210043 

Status:  Pryor  Amendment 

Base  closure  Number  of  Units:  2.^1 

Reason:  Other 

Comment:  Structural  defu  i&nrifs 

i  Detached  Latrines 

leaker  -Air  Force  Base 

BiythevilleCo:  Mississippi  AR  72  117-5000 

Landholding  Agency:  Air  Fori  i' — PC 

P.-operfy  .Number:  1992 10007 

Status:  Pryor  Amendment 

Base  closure  Number  of  Units:  :t 

Reason:  Other 

Comment:  Detached  Litrims. 

California 

3.1  Hazardous/Munitions  Bldgs 

Ct'orge  Air  Force  Base 

Cwirg(!  AFB  Co:  San  Bernardino  t\\  22394- 

.5000 
Landholding  Agency:  Air  Fori  e— |IC 
Pro|M!rty  Number:  199420048 
Status:  Pryor  Amendment 
B.is>-  cicsiire  Number  of  Units:  ;t' 
Kf.ison:  Within  2,000  ft.  of  flammjl) 

explosive  material, 
id  Fuel  Facilities 
t  ■.•iirjjc  Air  Force  Base 


h: 


g  1 75  ai  re 
and  25 


CJenrge  AFB  Co:  San  Bernardino  CA  22394- 

5000 
Landholding  Agency:  Air  Force — BC 
Property  Number:  199420049 
Status:  Pr>or  Amendment 
Base  closure  Number  of  Units:  10 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material. 
Bldg.  283 

Naval  Air  Station,  Alameda 
Alameda  Co:  Alameda  CA  94501- 
[  andholding  Agency:  Nav^  Base  Close 
Property  Number:  789420037 
Status:  Fr>-or  Amendment 
Base  closure  Number  of  Units:  1 
Reason:  Extensive  deterioration. 
Bldg.  301 

Naval  .Air  Station.  Alameda 
Alameda  Co:  Alameda  CA  94501- 
Landholding  Agency:  Navy  Base  Close 
Pro()erty  .Number:  789420038 
Status:  Pryor  Amendment 
Base  closure  Number  of  Units:  1 
Reason:  Extensive  deterioration. 
Colorado 

2  Dorms  (Bldgs.  410  &  414) 

Lowry  Air  Force  Base 

Fast  Oth  .Ave.  &  Quebec  Street 

Denver  Co:  Denver  CO  80230-5000 

Landholding  Agency:  Air  Force — BC 

Property  Number:  199320011 

Status:  Pr>-or  Amendment 

Base  closure  Number  of  Units:  2 

Reason:  E,\tensive  deterioration. 

5  Hazardous  Storage  Facilities 

Lowry  Air  Force  Base 

East  fith  Ave.  &  Quebec  Street 

Denver  Co:  Denver  CO  80230-5000 

Landholding  Agency:  Air  Force — BC 

Property  Number:  199320020 

Status:  Pr>-or  Amendment 

Base  closure  Number  of  Units:  5 

Reason;  Extensive  deterioration. 

Bldg.  291— Warehouse 

Lowry  Air  Force  Base 

Denver  Co:  Denver  CO  80230-5000 

Landholding  Agency:  Air  Force— BC 

Property  Number:  199320021 

Status:  Pryor  Amendment 

Base  closu.'c  Number  of  Units:  1 

Reason:  Extensive  deterioration. 

Louisiana 

14  Fuel  Storage  Containers 

England  Air  Force  Base 

Alexandria  Co:  Rapides  LA  71311-5000 

Landliolding  Agency:  Air  Force— BC 

Property  .Number:  199210095 

Status:  Pn,or  Amendment 

Base  closure  .Number  of  Units:  14 

Reason:  Other 

Comment;  Hazardous  storage  containers. 

Lfinci  Ihy  Statel 

California 

Land 

Hamilton  Army  Airfield 

Novato  Co:  Marin  QA  94949- 

l  andholding  Agency:  COE  -  BC 

Property  Number:  329420001 

Status:  Pryor  Amendment 

Base  clo-sure  Number  of  Units:  1 

Reason:  Within  airport  runway  clear  zone. 

HR  Dck;  94-13470  Filed  6-2-94:  8:45  ami 
BILLING  CODE  4210-29-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[OR-943-4210-06;  GP4-181;  OR-47431] 

Conveyance  of  Public  Lands;  Order 
Providing  for  Opening  of  Lands; 
Oregon 

AGENCY:  Huroau  of  Lanci  Manngnmont. 
Interior. 

action:  Notic;e. 


SUMMARY:  This  action  infonns  the  pui)li(: 
of  the  conveyance  of  954.97  acres  of 
public  lands  out  of  Federal  ownership. 
This  action  will  also  open  162.09  acres 
of  477  acres  of  reconveyed  lands  to 
surface  entry  and  277  acres  to  mining 
and  mineral  leasing.  Ofthe.se  lands.  IBO 
acres  have  been  ajid  continue  to  be  open 
to  mining,  subject  to  Section  24  of  the 
Federal  Power  Act  and  provisions  of  43 
CFR  3730.  and  40  acres  have  been  and 
continue  to  be  open  to  mining  and  200 
acres  to  mineral  leasing.  Of  the  lands 
reconveyed.  264.31  acres  fall  within  the 
withdrawal  boundary^  of  the  Grande 
Ronde  Wild  and  Scenic  River  and 
remain  closed  to  surface  entry-. 
EFFECTIVE  DATE:  July  11.  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Pamela  Chappel,  BLM  Oregon/ 
Washington  State  Office,  P.O.  Bcj.x  2965, 
Portland.  Oregon  97208,  503-280-7170. 
SUPPLEMENTARY  INFORMATION: 

1.  Under  the  authority  of  Section  20G  , 
of  the  Federal  Land  Policy  and 
iManagement  Act  of  1976,  43  U.S.C. 
1716.  patents  have  been  issued 
transferring  954.97  acres  in  Wallowa 
County,  Oregon  from  Federal  to  private 
ownership. 

2.  In  the  exchange,  the  following 
described  lands  have  been  reconveyed 
to  the  United  States: 

Willamette  Meridian 

T.  5  N..  R.  43  E.. 

Sec   3.  NV2NWV4NEV4NE'  4  of  Lot  1 
N  W  '.'4NE  'A  NW  V4  NE  'A , 
NVvN-wrANWV^NE'A, 
SWV^.NW'ANW'ANE'.^  of  Lot  2. 
SE'/^NW'A,  NE'ASW'A.  and  that  part  of 
the  Lot  3  and  the  SWV4NWV4.  lying 
south  and  east  of  the  Grande  Ronde 
River. 
T.  (iN..R.  43E.. 

.Sec.  23,  S'.  A'E'm.  E.xcepting  therefrom  a 
parc:el  of  land  lying  within  the  Si'iN^'A 
of  said  Sec.  23,  deeded  to  Wallowa 
County,  in  Boc<k  59  of  Deeds,  page  349 

.S<;c.  24,SWV«NWV4; 

Sec:.  34.  SEv,NEV4,  NEVhSEV^. 
NV.SEV'.SEVh.SW'aSE'ASE'A.  and  that 
part  of  the  SW-ANEV^,  SE'mSW"4,  and 
W '  -SE'  4  I>  ing  south  and  east  of  the 
Crande  Ronde  River: 

•Sec.  35,  N V^NW'ANW 'ASW 'A  and 
SW'  .NWU.NW'/iSW"... 


The  areas  described  aggregate  477.00  acrt;s 
in  Wallowa  County. 

3.  The  lands  lying  within  one-quarter 
mile  of  the  river  in  the  following 
described  lands,  are  included  in  the 
withdrawal  for  the  Grande  Ronde  Wild 
and  Scenic  River  and  will  remain  clost^i 
to  surface  eniry: 

Willamette  Meridian 

1.  5N..R.  43E  . 

Sec.  3.  that  part  of  Lot  3  and  N^  2S'  AVV',4 
lying  south  and  east  of  the  Grande  Ronde 
River. 
I .  fi  N..  R,  43  E.. 

St!c.  23,  S'.iNE'm,  Excepting  therefrom  a 
parrel  of  land  lying  within  the  S'/^NE'  4 
of  said  5>ec.  23.  deeded  to  Wallowa 
Ck)i;nty,  in  Book  59  of  Deeds,  page  349; 

-Sec .  24,  SW'ANW'A; 

Sec:.  34.  that  portion  of  the  SV;:NEV4, 
SE'/4SW'.'4.  VVV.SEV4,  and  E".!NEV4SE>  4 
lying  south  and  east  of  the  (;rande  Ronde 
River. 

4.  At  8:30  a.m.,  on  July  11.  1994,  the 
lands  described  in  paragraph  2,  except 
as  provided  in  paragraph  3.  will  be 
opened  to  operation  of  the  public  land    ' 
laws  generally,  subject  to  valid  existing 
rights,  the  provisions  of  existing 
withdrawals  and  segregation  of  record, 
and  the  requirements  of  applicable  law. 
.All  valid  existing  applications  received 
at  or  prior  to  8:30  a.m.,  on  July  11,  1994. 
will  be  considered  as  simultaneously 
filiKl  at  that  time.  Those  received 
thereafter  will  tx;  considered  in  the 
order  of  fi  ling. 

5.  At  8:30  a.m.,  on  July  11.  1994.  the 
following  described  lands  will  be 
opcnied  to  location  and  entry  under  the 
United  States  mining  laws,  subject  to 
provisions  of  existing  withdrawals. 
Appropriation  under  the  general  mining 
laws  prior  to  the  date  and  time  of 
restoration  is  unauthorized.  Any  such 
attempted  appropriation,  inclm'ling 
attempted  adverse  possession  under  30 
U.S.C.  Sec.  38.  shall  vest  no  rights 
ag.^inst  the  United  States.  .Ac;ts  required 
to  establish  a  location  and  to  initiate  a 
right  of  possession  are  governed  by  State 
law  where  not  in  conflict  with  Federal 
law.  The  Bureau  of  Land  Management 
will  not  intervene  in  disputes  U^tween 
rival  Icxjators  over  possessory  rights 
since  Congress  has  provided  fur  such 
determinations  in  IfK;al  c:()iirts: 

Willamette  Meridian 

T  5  N..  R.  43  E.. 
.Sec  3.  NV,NW'4\E'  AE'  ,  ..I  Lot  1. 
NW'/.NE'.4NW'-4NE'  ,. 
N'.NWV4NWV4NE'4. 
SW'/4NU".4NW"4NE'  4  ol  Ut  2. 
S'  .-NWa.  NEV4SW'.4.  and  that  part  of 
Lot  3  and  the  SWV4NWV4.  lying  outsiiif 
of  the  one-quarter  mile  CJraiide  Ronde 
Wild  and  Scenic  River  withdrawal 


boundary,  south  and  east  of  the  Grande 
Ronde  River. 
T.  6  N.,  R.  43  E., 

S«!( .  34,  N'ASEV4SE'  4,  SW"4SEV4SEV'4. 
and  that  part  of  the  WV::SEV4  lying 
outside  of  the  one-quarter  mile  Grande 
Ronde  Wild  and  Scenic  River 
withdrawal  boundary,  south  and  east  of 
the  Grande  Ronde  River. 

.Sec.  35.  \V.NWV4NWV4SW'  4  and 
SW 'AN  W 'ANW'ASW  V4 . 

6.  At  8:30  a.m..  on  July  11.  1994.  the 
lands  in  paragraph  5  will  be  opened  to 
applications  and  offers  under  the 
mineral  leasing  laws. 

Dated:  May  26.  1904.  . 
Robert  D.  DeViney,  Jr.. 

Acting  Chief.  Bmnch  nf  Lands  and  Miiwrnls 

()[>rmlions. 

jl-R  Doc:.  94-13584  Filed  H-2-94:  8:4.5  am] 
BILLING  COOE  4310-%»-P 


-    [(Montana)  MT-068-4210-04:  M82474] 

Notice  of  Realty  Action:  Exchange  of 
Public  and  Private  Lands  in  Fergus 
County 

AGENCY:  Bureau  of  Land  Management. 
Lewisfown  District  Office. 
ACTION:  Designation  of  public  lands  in 
Fergus  County.  Montana,  for  transfer  out 
of  Federal  ownersliip  in  exchange  for 
lands  owned  by  CR  Kendall. 

SUMMARY:  BLM  proposes  to  exchange 
fragmenled  public  lands  with  low 
re.source  values  to  CR  Kendall  in  order 
to  acquire  a  block  of  lands  with  timber 
resources  and  wildlife  habitat  values. 
The  following  public  land  is  being 
considered  for  disposal  by  exchange 
pursuant  to  .section  206  of  the  Ft^deni) 
Land  Policy  and  Management  Act  of 
Octolx>r  21".  1976.  43  U.S.C.  1710. 

Principal  Meridian  Montana 

T.  UtN..R.  18  E. 

Sec.  29:  Lots  1,  2.  5.  7.8 

Sec.  31:  Lots  8.9,  16.  18.  19.  25 

Sen:.  32:  I-ots  2.  3.  4 
containing  149.76  acres 

These  lands  are  segregated  from  entrv 
under  the  mining  laws,  exctipt  the 
mineral  leasing  laws,  effective  upon 
publication  of  this  notice  in  the  Federal 
Register.  The  segregation  effect  will 
terminate  upon  issuance  of  patent,  ujion 
publication  in  the  Federal  Register  of 
termination  of  the  segregation,  or  five 
years  from  the  date  of  this  public:atioii. 
whichever  cjomes  first. 

in  exchange  for  these  lands,  the 
Unit(;d  Stat<!s  will  acquire  the  foHowin;.; 
described  lands  from  CR  Kendall; 

Principal  .Meridian  Montana 

T.  18N,.R  18  E. 

.MS  f,;)6r.— Abbey  l^nie 
\LS  (.727 — Extension  Lode 


MS  6728— Keno  Lode 

34.38  acres 

MS  8470— Arizona  U>d«! 

MS  84  71— Fox  Lode 

MS  8472— Mason  Lode 

MS  8473— Placer  Lode 

MS  8474— I^gal  Tender  Lode 
94.86  acres 
containing  129.24  ac:res 

Final  determination  on  disposal  will 
await  completion  of  an  environmental 
assessment.  Upon  completion  of  the 
environmental  as.<:essment.  a  Notice  of 
Realty  Action  shall  be  published 
specifying  the  public  lands  being 
disposed  of  and  the  private  lands  being 
acquired. 

DATES:  July  18.  1994,  int(?rested  parties 
may  submit  comments  to  the  Bureau  of 
L^ind  Management,  Lewistown  District 
Manager.  P.O.  Box  1160.  Lewistown 
MT.  59457. 

SUPPLEMENTARY  INFORMATION:  D<'tailed 
information  concerning  this  exchange  is 
available  at  the  Lewistown  District 
()ffi(e. 

Dated:  May  23.  l'(«)4 
David  L.  Mari. 

District  ManngtT. 

II'K  Doc    94-13579  Filed  6-2-94:  8:45  aiiij 

BILLINC  CODE  4310-ON-P 


(NV-930-4210-05;  N-58090) 

Notice  of  Realty  Action:  Non- 
Competitive  Sale  of  Public  Lands 

AGENCY:  Bureau  of  l.and  Management. 
ACTION:  Non-Competitive  Sale  of  I'ublic 
Lands  in  Clark  Countv.  Nevada. 


SUMMARY:  The  following  dc^scnbed 
jnihlic  land  in  Las  Vegas.  Clark  Countv. 
N(!vada  has  been  examined  and  found 
suitable  for  sale  utilizing  nf)n- 
competitive  procedures,  at  not  less  than 
the  fair  market  value.  Authority  for  the 
sale  is  .Section  203  and  Section  209  of 
Public  Law  94-579.  the  Federal  Land 
Policv  and  Management  .Act  of  1976  (4  3 
U.S.C.  1713  and  43  U.S.C.  1719). 

MiiunI  Diablo  Meridian.  Nevada 

r.  20S..R.60E..M  D.M. 

Sec.  27:  N'  ::SE'  4NW'  4SL'V. 
\W'4SW'4NE',SWV4. 

SE"4.\"W'4NW'4SW'4. 

NW'4NW'4NW'.4SW'4. 
I  (intaining  12.50  acr«'s,  nuin-  or  l«'<s 

This  parcel  of  land,  situated  in  Clark 
(bounty  is  being  offered  as  a  dire<  t  sale 
t()  the  City  of  Las  Vegas. 

T  his  land  is  not  inquired  ior  anv 
fi'denl  purposes.  The  sale  is  consistoiit 
with  current  Bun;au  planning  for  this 
area  and  would  be  in  the  public  interest 

in  the  event  of  a  sale.  con\ey<m»:e  of 
the  available  mineral  inten-sts  will 
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with 


re  ;erv  f 


will 
roj  d 


■  sew  age 


occur  simultaneously 
the  land.  The  mineral 
offered  for  conveyance 
mineral  value.  Acceptai< 
sale  offer  will  constitute 
for  conveyance  of  those 
interests.  The  applicant 
to  pay  a  $50.00 
for  conveyance  of  the 
interests.  The  patent, 
contain  the  following 
United  States: 

1.  A  right-of-way 
iuid  canals  constructed 
of  the  United  States,  Ac 
1890{43U.S.C.  945). 

2.  Oil,  gas,  sodium, 
saleable  minerals  and 

1.  An  easement  for 
utilities  and  flood  contri^l 
accordance  with  the 
for  the  City  of  Las  Vegas 

2.  Those  rights  for 
which  have  been  grantee 
l,as  Vegas  by  Permit  No. 
the  Act  of  October  21.  1 
1719). 

3.  Those  rights  for 
•irainage  purposes  whicl 
granted  to  the  City  of  La; 
Permit  No.  41255  under 
Oe.tober21.  1976(43  U.5 

4.  Those  rights  for 
purposes  which  have 
the  Southwest  Gas  Corpc 
Permit  No.  48328  under 
25,  1920  (30  use.  185 

I     5.  Those  rights  for  wattr 
which  have  been  grantee 
,  Vegas  Water  District  by 
48185  under  the  Act  of 
(43  U.S.C.  1719). 
I      Upon  publication  of  t 
Federal  Register,  the  abo , 
land  will  be  segregated 
forms  of  appropriation 
land  laws,  including  the 
laws,  except  for  sales  ant 
under  the  mineral  dispos  il 
segregation  will  torminati  i 
issuance  of  a  patent  or 
the  date  of  this  publicat 
ornirs  first. 

For  a  period  of  45  days 
of  publication  of  this  not 
Federal  Register,  interested 
submit  comments  to  the 
Manager.  Las  Vegas  District 
26569,  Las  Vegas.  Nevadf 
adverse  comments  will  b< 
the  State  Director  who  m 
vacate,  or  modify  this  rea 
the  absence  of  any  adve 
this  realty  action  will  beet 
determination  of  the  Dep 
Interior.  The  Bureau  of 
Management  may  accept 
all  offers,  nr  withdraw  an 
interest  in  the  land  from  ? 


the  sale  of 
ii^terests  being 
lave  no  known 
ceofa  direct 
an  application 
mineral 

will  be  required 
nonrctui  nable  filing  fee 
a\  ailable  mineral 
w|en  issued,  will 
ations  to  the 


therf  on  for  tlilches 
y  the  authority 
of  August  30, 


pc^tassium  and 
be  subject  to; 
s,  public 
purposes  in 
trar^sportation  plan 


S..C. 
natiira 
been 


.*ec. 
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purpo.ses 

to  the  City  of 
37142  under 
7li  (43  t  ;.s.c. 


ami 
have  bee  Ml 
Vegas  bv 
he  Ac-t  of 
1719). 
I  gas  line 
granted  to 
ration  by 
he  Febniarv 
28). 
line  purposes 
to  the  Las 
flennit  No. 
C|rlob»;r21.  1976 


h  s 


fram 


Ull 


notice  in  the 
e  described 
all  other 
der  the  public 
;eneral  mining 
disposals 

laws.  This 
upon 

days  from 

,  whichever 


from  the  date 

e  in  the 
parties  may 
Ijistrict 
.  P.O.  Box 
89126.  An> 

reviewed  bv 
y  sustain. 
ty  action.  In 

comments, 

me  the  final 

rtment  of  the 

id 

r  reject  iiii\  or 

l.ind  or 
lie.  if.  in  the 


opinion  of  the  authorized  officer, 
consummation  of  the  sale  would  not  be 
fully  consistent  with  Public  Law  94- 
579,  or  other  applicable  laws.  The  lands 
will  not  be  offered  for  sale  until  at  least 
60  days  after  the  date  of  publication  of 
this  notice  in  the  Federal  Register. 

Dated:  May  23,  1904. 
Colin  P.  Christenson, 
Acting  District  ManagtT.  Uk  Vegas.  NX'. 
IFR  Doc.  94-13558  Filed  &-2-94:  8:45  araj 

BILLING  COOE  43ia-HC-M 

(UT-050-421CM)5;  UTU-9669I 

Utah:  Recreation  and  Public  Purposes 
(R&PP)  Act  Classification,  Notice  of 
Realty  Action 

agency:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  Realty  Action. 

SUMMARY:  The  following  public  lands  in 
Wayne  County,  Utah  have  been 
examined  and  found  suitable  for 
classification  for  lease  to  Wayne  Countv 
imder  the  provisions  of  the  Recreation 
and  Public  Purposes  Act,  as  amended 
(43  U.S.C.  869  et  seq.).  Wayne  Countv 
proposes  to  use  the  lands  for  a 
temporary  landfill.  This  action  is 
necessary  to  provide  for  solid  waste 
disposal  needs  on  an  interim  basis 
while  a  permanent  site  is  lieing 
required. 

Salt  Lake  Meridian.  Dtah 

T.  27  S.,  R.  3  E. 

Sec.  10,  NEV^NVVV^SU"^ 
<  ontaining  10  acres  more  or  less 

The  lands  are  conveniently  located 
and  are  physically  adapted  for  the 
proposed  use. 

Tne  proposed  use  of  the  land  for  the 
intended  purpose  will  not  have  serious 
adverse  effects  on  the  property. 

The  lands  are  not  needed  for  Federal 
or  State  purposes  and  lease  of  the  land 
is  consistent  with  current  BLM  land  use 
planning,  local  county  plans  and 
programs  and  would  be  in  the  public 
interest. 

The  lease  will  be  subject  to  the 
following  terms  and  conditions: 

1 .  Provisions  of  the  Recreation  and 
Public  Purposes  Act  and  all  applicabl(> 
regulations  of  the  Secretary  of  the 
Interior. 

2.  The  landfill  shall  be  operated  in 
accordance  with  applic  able  Federal  and 
.State  regulations  governing  solid  waste 
disposal. 

3.  All  valid  existing  rights 
documented  on  the  official  public  land 
records  at  the  time  of  lease  issuance. 

4.  A  right-of-way  for  ditches  and 
canals  constructed  by  the  authoritv  oi 
the  United  .States. 


5.  All  minerals  shall  be  reser\ed  to 
the  United  States,  together  with  the 
right  to  pnispect  for,  mine,  and  remove 
the  minerals. 

6.  Any  other  reservations  that  I  he 
authorized  officer  determines 
appropriate  to  ensure  public  access  and 
proper  management  of  Federal  lands 
and  intere.sts  therein. 

D«itailed  information  concerning  this 
action  is  available  at  the  office  of  Bure.m 
of  Land  Management,  150  Ea-st  900 
North,  Richfield,  Utah,  84701. 

Upon  publication  of  this  notice  in  tin- 
Federal  Register,  the  lands  will  be 
segregaliMi  from  all  forms  of 
appropriation  under  the  public  lan«i 
laws,  ini  hiding  the  general  mining  l.iu  s. 
except  for  lease  under  the  Recreation 
and  Public  Purposes  Act  and  leasing 
under  the  mineral  leasing  laws.  For  i« 
period  of  45  days  from  the  date  of 
publication  of  this  notice  in  the  Federal 
Register,  interested  persons  may  suliiiiit 
comments  regarding  the  proposed  Ie;ise 
or  classification  of  the  lands  to  the 
District  Manager,  Richfield  District.  !.')() 
Fast  900  North,  Richfield,  Utah  84701 

CLASSIFtCATION  COMMENTS:  Interest(!<i 
parties  may  submit  comments  involviiii; 
the  suitability  of  the  land  for  a 
temporary  landfill.  Comments  on  the 
classification  are  restricted  to  whether 
the  land  is  physically  suited  for  tht* 
proposal,  whether  the  use  will 
maximize  the  future  use  or  used  of  the 
land,  whether  the  use  is  consistent  wiili 
the  lot  a)  planning  and  zoning,  or  if  the 
use  is  consistent  with  the  State  and 
Federal  programs. 

APPLICATION  COMMENTS:  Interested 
parties  may  submit  comments  reganiini; 
the  specific  use  proposed  in  the 
application  and  plan  of  development, 
whether  the  BLM  followed  proper 
administrative  procedures  in  reachiii}; 
the  decision,  or  any  other  factor  not 
related  to  the  suitability  of  the  land  for 
11  temporary  landfill. 

/\ny  adverse  comments  will  be 
reviewed  by  the  State  Director.  In  the 
absence  of  any  adverse  comments,  tht- 
classifit-ation  will  become  effective  HO 
days  from  the  date  of  publication  of  this 
nntit  e  m  the  Federal  Register. 

D.ited;  .Mhv  20.  1'1')4. 

Jerry  (M>odman, 

Histr)!  t  SUiitiiffT. 

IFK  lj.)i    •»-i-13574  Filed  5-2-94;  8 :4'S  .iir,| 

BILLING  coot  OiO-OO-M 


[Gr:--!20-9+-€332-O1;  GP4-176] 

Recreation  Site  Stay-Limits,  Overnight 
Use  Closures,  and  Supplementary 
Rules;  Coos  Bay  District,  OR 

agency:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  camping  stav 
l:;nitations.  other  restrictions  nn<l 
closures  for  specific  recreation  sites  on 
public  lands  administered  by  the 
f^uroiui  of  Land  Managemenfs  Coos  Bay 
District.  Oregon. 


SUMMARY:  This  notice  supplen-.ents  llie 
established  order.  Federal  Register/ 
volume  59,  No.  50./Tuesday,  March  15. 
1994.  which  generally  limits  camping 
stays  on  BLM-administered  public  lands 
and  rn<:reation  sites  within  the  Coos  Bav 
District.  Oregon,  to  14  days  in  any  28- 
(iay  period.  Further,  this  camping  stay 
limit,  cld.sures  and  supplem.entary  rules 
notice  describes  site  specific 
discrepancies  or  exceptions  to  the 
established  order  as  follows: 
Loon  Lake  Recreation  Site,  Lots  14  and 
15  comprising  78.86  acres,  mure  or 
less,  in  Section  2,  T.  23  S..  R.  1 1  \V.. 
Willamette  Meridian. 

1.  Camping  Length-of-Stay — During 
llio  period  July  1  to  August  31  in  any 
one  year,  persons  or  parties  camping  at 
Loon  Lake  Recreation  Site  will  he 
allowed  lo  stay  for  no  more  than  14 
days;  this  total  may  be  reached  through 
a  number  of  separate  visits  or  through 
14  d;^vs  of  continuous  occuoation. 

2.  Pets  In  Day  Use  Area— With  the 
e:<ception  of  Seeing  Eye  dogs,  no  pets  ur 
(liher  domestic  aiiimals  shall  be  allowed 
in  the  Loon  Lake  Day  Use  area  under 
any  circumstances.  The  day  use  area 
includes  the  developed  picnic  grounds, 
lieach.  svviiuming  area  and  Ijoat  ramp 
located  south  of  the  day  use  parking 
lots.  Elsewhere  in  the  recreation  site, 
pels  must  he  physically  re.strained  at  all 
times. 

Sixe-:  River  Recreation  Site,  comprising 
120  ac-es.  more  or  loss,  in  Section 
12  {Nl/2SWl/'4  and  NWl/4Si:i/4). 
T.  32S,  R.  14  W..  Willamette 
Meridian. 
1 .  Camping  Lcnglh-of-Sta\ — Persnns 
may  camp  or  occupy  a  site  in  Sixes 
River  Recreation  Site  for  a  period  of  not 
more  than  14  days  in  any  90 
consecutive  day  period;  the  14  days  may 
be  reached  through  a  number  of  separate 
visits  or  through  14  days  oi  continuous 
nci.upation. 

Overnight  Closures 

Overnight  camping  or  occupancy 
shall  be  prohibited  in  the  following 
designated  and  proposed  recreation 

Mies: 


Smith  River  Log  Dump.  Lot  10 

comprising  5.77  acres,  morc  or  less, 
in  Section  31.  T.  20  S.,  R.  10  W.. 
Willamette  Meridian. 
Big  Tree  Recreation  Site,  comprising  18 
acHrs  more  or  less,  Sl/2  of  Lot  8  in 
-Section  18,  T.  27  S.,  R.  10  W.. 
Willamette  Meridian. 
V'.)T  purpo.scs  of  this  notice,  camping 
is  defined  as  the  erection  and  use  of 
tents  or  shelters  of  natural  or  synthetic 
material,  preparing  a  sleeping  bag  or 
beddi:;g  material  for  use,  mooring  a 
vessel,  or  parking  a  vehicle  or  trailer  for 
the  apparent  purpose  of occupancv. 
Occupancy  is  defined  as  the  taking, 
maintaining  or  holding  possession  of  a 
camp  or  residence  on  public  land,  either 
by  personal  presence  nr  leaving 
property  at  a  location. 
EFFECTIVE  DATE:  June  17,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dennis  Turowski,  Outdcn-  Recreation 
Planner,  Bureau  of  Land  Management. 
Coos  Bay  District,  1300  .Airport  Lane, 
North  Bi-nd.  Oregon  97459.  (503)  756- 
0100. 

SUPPLEMENTARY  INFORMATION:  These  site 
.specific  camping  stay  limits  and  day-use 
restrictions  are  being  established  to 
assi.st  the  Bureau  in:  preventing  persiiis 
from  camping  for  excessively  long 
periods,  tliereby  denying  recreation 
opportunities  to  others;  and  minimizing 
unacceptable  sanitary  conditions  and 
other  resource  impacts. 

Authority  for  these  supplenientar\' 
rules  is  contained  in  CFR  title  43. 
Chapter  11  part  8360,  subparts  8364.1 
and  8365.1-2(a).  Violations  of  the 
suprilemcntary  rules  under  authoritv  of 
43  CFR  8365.1-2  are  subject  to  a  fine 
nol  to  exceed  Si, 000  and.'or 
imprisonment  not  to  exceed  12  months. 

Dated:  M.iy  20.  1994 
Mel  Chase, 

District  Miiitaprr.  Coos  Uav. 
IFR  Doc  94-1.1.583  Filed  6-2-94:  8  45  ami 
BILLING  CODE  431&-33-P 


[OR-01 4-94-441 0-02;  G4-177] 

Extension  of  Pubiic  Comment  Period; 
Draft  Upper  Klamath  Basin  Resource 
fvtanagement  Plan/Environmental 
Irr.pact  Statement 

AGENCY:  Bureau  of  Land  Management. 
DOI. 

ACTION:  Extension  of  public  comment 
period  tor  the  Draft  Upper  Klamath 
Basin  Resoiuce  Manapement  Plan/ 
Envininmental  Impact  Statement. 

summary:  The  Bureau  of  Laml 
Management  is  extending  the  public 
com.Tient  period  for  the  Drait  Ujiper 


Klamath  Basin  Resource  Management 
Plan/Environmental  Impact  Statement. 
The  comment  period  has  been  extended 
eighteen  days  to  June  17,  1994. 
,  DATES:  Comments  must  be  postmarked 
by  June  17,  1994. 

ADDRESSES:  Comments  should  be 
directed  to:  A.  Barron  Bail.^uroau  of 
Land  Management,  Klamaih  Falls 
Resource  Area.  2795  .Anderson  Avenue. 
Building  «25,  Kiamath  Falls.  Oregon 
97603.  Comments  niav  be  faxed  to  (".03) 
884-2097. 

FOR  FURTHER  INFORMATION  CONTACT:  A. 
Barrcm  Bail,  Bureau  of  Land 
Management,  Klamath  Falls  Resource 
Area,  2795  Anderson  Avenue.  Building 
#25,  Klamath  Falls,  Oregon  9760,3,  (.^03) 
883-6916.  ext.  4101. 
Terry  H.  .SodorfT. 
District  Manngfr,  Acting. 
IFR  Doc.  94-13581  Filed  6-2-94:  «;45  ami 
Billing  code  43io-<»-p 


(ID-942-04-iC6A-02] 

Idaho:  Filing  of  Plats  of  Survey 

The  plat  of  survey  of  the  following 
<iescribed  land  was  officially  filed  in  the 
Idiiio  State  Office,  Bureau  of  Land 
Management,  Boise,  Idaho,  effective  9 
a.m..  May  25.  1994. 

The  plat  representing  the  dependent 
rosuney  of  Lot  6  in  section  1.  Township 
4  North,  Range  17  East.  Boise  Meridian. 
Idaho.  Group  No.  885,  was  accepted 
May  20,  1994. 

This  sur\f!y  was  executed  to  meet 
certain  administrative  needs  of  the 
Bureaa  of  Land  Management. 

All  inquiries  concerning  the  survey  of 
the  above-described  land  must  tie  sent 
to  the  Chief.  Branch  of  Cadast.ral  Survey, 
Idaho  State  Office,  Bureau  of  Land 
Management,  3380  Americana  Terrace. 
Boise.  Idaho  B.iTOli. 

Hated:  May  2T>.  1994. 
Duane  E.  Olsen, 

CiiiffCaclasiml  Stnrayor  far  Idiilin. 

IFK  Uoc  94-13594  Filed  fi-2-94:  8:45  am] 
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[ID-942-04^06A-02I 

Idaho;  Filing  of  Plats  of  Survey 

The  plat  of  sur\ey  of  the  following 
described  land  was  officially  filed  in  the 
Idaho  .State  Office,  Bureau  of  Land 
Management,  Boise.  Idaho,  effective  9 
a.m..  May  25.  1994. 

The  plat,  in  2  sheets,  representing  the 
dependent  resuncy  of  portions  of  the 
scmth  and  west  boundaries, 
subdivisional  lines,  and  the  adjusted 
1904  meander  lines  of  the  right  and  left 
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of  the  Boise 
section  30.  and 
in  section  30. 
10  East.  Boise 
y'o  830,  ivas 


banks  of  the  South  Fork 
River,  the  subdivision  o 
the  sur\'ey  of  certain  lot* 
Township  2  North.  Ranj  e 
Meridian,  Idaho.  Group 
accepted  May  13, 1994 

This  survey  was  execiJled  to  meet 
certain  administrative  n^eds  of  the 
U.S.D.A.  Forest  Service 

All  inquiries  concern 
the  above-described  Jarj 
to  the  Chief,  Branch  of 
Idaho  State  Office,  Sure 
Management,  3380  Ametran 
Boise.  Idaho  83706. 

Dated  May  25  399-9 
Duane  E.  Olsen. 

Chwf  Cadastral  Surveyor  fo^ldohc. 

IFR  Doc  94-13575  FiJed  f>-l-Q^  8  45  ajTj| 
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ig  the  survey  of 
must  be  sent 
Cadastral  Survey, 
of  Land 
"i8  Terrace. 
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Proposed  Withdrawal  ar^d 
tor  Puhtic  Meeting:  Anz 

AGENCY:  Bureau  of  Land 
Interior. 

action:  Notice. 


SUMMARY:  The  Bureau  of  Land 
Management  proposes  to^vithdiaw 


2,335.21  acres  of  public  ]  ind  to  protect 
the  unique  habitat  cf  i.*:e 
endangered  Nichols  Tur 
Cactus.  This  notice  close 


Opportunity 

3 

lanagement. 


ederally- listed 
's  Head 
■■i  the  land  for 


thdrawai  will 
i  xisting  rights 


land 

North  7th 


up  1o  2  years  from  settlen  ent,  sale,  entry 
or  location  under  the  gen^  lal  land  laws 
and  the  mining  laws.  The  land  will 
remain  open  to  mineral  J«  asing  and 
discretionary  uses  as  app:  oved  by  the 
authorized  officer.  The  w| 
be  made  subject  to  valid 
DATES:  Comments  and  ret  uests  for  a 
meeting  must  be  received  on  or  before 
September  1.  1994. 

ADDRESSES:  Comments  an  i  meeting 

requests  should  be  sent  to  the  Arizot 

Stale  Director,  Bureau  of  1 

Management  |BLM).  3707 

Strf  el.  Phoenix,  Arizona  I  5014.  or  P.O. 

Bo  16563,  Phoenix.  Ariz  ma  85011- 

6563. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
Mezes,  BLM.  Arizona  Stat »  Office.  602- 
65CM)509. 

SUPPLEMENTARY  iNFOBMATt  5N:  On  May  4. 
1994,  a  petition  was  appr(  ved  allowing 
BLM  to  file  the  subject  vvi  hdrawal 
proposal.  This  action  will  withdraw 
land  within  the  Waterman  Mountains 
Aj*-a  of  Critical  Environmi  intal  Concern 
lACEC).  The  withdrawal  v  ill  protect  1 
of  only  2  known  locations  in  the  United 
Stales  of  the  Nichols  Turi  s  Head 
faaus.  It  will  protect  the  i  pecies  from 
<;urfiice  disturbing  aclivit)<  s  and 


potential  destruction.  This  proposal  is 
in  compliance  with  existing  plans  for 
protection  of  the  species. 

In  1979,  the  U.S.  Fish  and  Wildlife 
Service  listed  the  cactus  as  endangered 
and  completed  the  Recovery  Plan  "for  the 
species  in  1986.  The  BLM  has  since 
completed  the  Phoenix  Resource 
Management  Plan  in  which  ixje 
recommendation  is  to  pursue 
withdrawal  of  the  ACEC  resulting  in 
protection  of  this  critical  habitat.  Lands 
proposed  for  withdrawal  are  located  in 
Pima  County  and  are  legally  described 
as  follows: 

Gila  and  Salt  River  Meridian 

T.  12S.,R.  9E., 

sec.  29.  lots  3  and  4,  SViN'.VV,.  N/iSVVV* 

NV2SWV4SW'/,,  SEV4SWV4,  SE'/4, 
sec.  30,  lots  1-5  incl.,  lot  9,  thai  portio.'i  of 

lot  10  lying  outside  of  mineral  eni:v 

patents,  lot  11,  SViNEV,.  SE'/.,NVV''. 

EV2NEV4SWV4,  NViNViSE"*. 

SEV4NE'/.SEV,,  SW V..NW''.,SE  . 

SWV4SE'ASEV4; 

sec.  31,  lots  3  and  4,  those  porticr."  ci  loif 

4  and  8  lying  outside  of  niinera.'  entry 

patents.  NWV4NEV4NEV4. 

SEV4NEV4NEV4,  NV2NWV4NE-'4 

SWV4NWV4NEV4,  NWV4SW'aNE\. 

S'/iSVzNE'/.,  NEV4SEV4NEV4. 

SEV4NWV4,  EV2SWV4,  SE'/4 
sec.  32,  MS  3885; 
sec.  33.  NV2N\VV4,  NV^S\VV4NVV-  , 

SEV4NWV4,  NV2NEV4SWV4. 

SV2SV2SWV4,  WV2W>'2SEV'4. 
T.  13S.,R.  9E., 

sec  5,  W'/jSW'ASWV*; 

sec.  6,  lots  1-7  incl.,  Sv^NE  4  St  --NVV^* 

EV2SWV4,  SEV«. 

The  areas  described  aggregate  2.335  i: 
acres  of  public  land  in  Pima  County 

For  a  period  of  90  days  from  the  date 
of  publication  of  this  notice,  all  persons 
who  wish  to  submit  comments, 
suggestions,  or  objections  in  connection 
with  the  proposed  withdrawal  may 
present  their  views  in  writing  to  the 
undersigned  officer  of  the  Bureau  of 
Land  Management. 

Notice  is  nereby  given  that  an 
opportunity  for  a  public  meeting  is 
afforded  in  connection  with  the 
proposed  withdrawal.  All  interesteu 
persons  who  desire  a  public  meeting  for 
the  purpose  of  being  heard  on  the 
proposal  must  submit  a  written  request 
to  the  Arizona  State  Director  within  90 
days  from  the  date  of  publication  of  this 
notice.  Upon  a  determination  by  the 
authorized  officer  that  a  public  meeting 
will  be  held,  a  notice  of  time  and  place 
will  be  published  in  the  Federal 
Register  at  least  30  days  be  fore  the 
scheduled  date  of  the  meeting. 

The  application  will  be  processed  in 
accordance  with  the  regulations  set 
forth  in  43  CFR  part  2300. 

For  a  period  of  2  years  from  the  dale 
of  publication  of  this  notice  in  the 


Federal  Register,  the  lands  will  be 
segregated  as  specified  above  unless  the 
application  is  denied  or  cancelled  or  the 
withdrawal  is  approved  prior  to  that 
date. 

Dated:  May  18,  1994. 
Herman  L.  Kast, 

Deputy  State  Director.  Lands  ondB*  r.rivnbU 
Resources. 

IFR  Doc.  94-13582  Filed  6-2-94  f  4r.  am| 
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Fish  and  Wildlife  Service 

Record  of  Decision  on  Gull  Haiard 
Reduction  Program  for  John  F. 
Kennedy  International  Airpon 

AGENCY:  Fish  and  Wildlife  Sprvice 

Interior 

ACTION:  Notice. 


SUMMARY:  The  U.S.  Department  of 
Agriculture,  Animal  and  Plant  Health 
Inspection  Service,  Animal  Damage 
Control  (ADC)  and  the  Port  Aulhoriiy  (.' 
New  York  and  New  Jersey  (PA)  have, 
applied  for  permits  to  lake  migjBtory 
birds,  including  several  species  of  guLj 
at  )ohn  F.  Kennedy  International  Aiipc-i 
(JFKIA).  The  Lead  Agency  for  !his  FinaJ 
Environmental  Impact  Statement  (FEISi 
is  the  ADC.  The  U.S.  Fish  and  Wildlife 
Service  (Service)  is  a  cooperating  agency 
with  jurisdiction  by  law  and  actively 
participated  in  the  scoping,  drafting  ano 
reviewing  of  the  Draft  Environmental 
Impact  Statement  (DEIS)  and  the  FFIS 
Pursuant  to  the  Council  on 
Environmental  Quality  Regulatic.jjf 
(§1506.3,  title  40  CFR")  for 
Implementing  Provisions  of  the  NationoJ 
Environmental  Policy  Act  (NEPA)  and 
the  Department  of  Interior, 
Departmental  Manual  at  516  DM  17- 
6.6,  the  Service  adopts  the  above  FEJS 
as  prepared  by  the  U.S.  Department  oi 
Agriculture.  The  Service  used  the. 
information  and  analyses  in  the  DEIS 
and  FEIS  to  make  its  own,  indepenrieni 
Record  of  Decision  (ROD)  for  this 
project.  Based  on  its  independent 
evaluation  and  review,  the  Service  ha^ 
selected  an  alternative  similar  to  the 
Integrated  Management  Program, 
Department  of  the  Interior  Policy  (IMF 
DOI)  as  its  preferred  alternative  (FEIS 
pp.  6-7  to  6-9).  The  conditions 
contained  in  the  IMP/DOl  are  designecj 
to  minimize  environmental  harms  and 
constitute  an  enforceable  monitoring 
and  enforcement  program. 

Background 

JFKIA  is  one  of  three  major  aiipcrls  ij, 
the  New  York  Metropolitan  Region, 
servicing  approximately  28  million 
passengers  per  year.  It  is  located  at  th< 
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eastern  end  of  Jamaica  Bay,  immediately 
adjacent  to  the  Jamaica  Bay  National 
Wildlife  Refuge,  which  is  part  of 
Gateway  National  Recreation  Area 
(GNRA)  [administered  by  the  National 
Park  Service  (NPS)].  The  interaction  of 
birds  and  aircraft  at  JFKIA  is  a  serious 
problem,  creating  significant  hazards  to 
human  safety,  as  well  as  causing 
financial  losses  due  to  aircraft 
destruction,  equipment  damage,  runway 
closures,  and  associated  personnel 
costs.  The  proximity  of  the  airport  and 
wildlife  refuge  in  a  coastal  location  has 
contributed  to  an  unusually  high 
incidence  of  bird  strikes  at  JFKIA.  As 
early  as  1975,  a  Service  study  concluded 
that  gulls  (herring,  ring-billed  and  great 
black-backed)  constituted  the  principal 
bird  hazard  at  JFKIA.  This  problem  was 
severely  exacerbated  by  the 
establishment  and  rapid  growth  of  a 
breeding  colony  of  laughing  gulls  on  the 
salt  marsh  islands  in  Jamaica  Bay 
located  at  the  southeast  end  of  Runway 
22R/4L.  As  the  colony  grew  from  15 
pairs  in  1979  to  more  than  7,000  pairs 
in  1990,  the  number  of  laughing  gulls 
involved  in  bird  strikes  increased  from 
2  to  as  many  as  187  per  year,  and  the 
percentage  of  bird  strikes  involving 
laughing  gulls  increased  from  less  than 
2  percent  to  approximately  50  percent. 
Other  gulls  accounted  for  approximately 
25  percent  of  JFKIA's  bird  strikes.  The 
58  other  bird  species  together  (1979-93) 
have  accounted  for  approximately  23 
percent  of  the  air  strikes  and  25  percent 
of  the  damage  delays. 

Throughout  the  1960's,  1970's  and 
1980's.  the  PA  and  Federal,  New  York 
State  and  New  York  City  natural 
resource  management  agencies  have 
conducted  activities  to  evaluate,  control, 
and  monitor  JFKIA's  bird  strike  hazard. 
These  activities  have  included,  but  are 
not  limited  to  the  following: 
Experimental  laughing  gull  egg-oiling 
project;  international  panel  review; 
ecological  studies;  non-lethal 
harassment  programs;  and  interim 
shooting  programs.  Despite 
implementation  by  the  PA  of  a  multi- 
faceted  bird  hazard  reduction  program 
and  closure  of  nearby  landfills,  strikes 
by  laughing  gulls  continued  to  increase. 
In  response  to  the  increase,  a  temporary, 
on-airport  gull  hazard  reduction 
program  was  conducted  by  the  ADC 
unit  of  the  U.S.  Department  of 
.XgricuJture  from  1991  through  1993. 
Betweejn  May  and  August  of  each  year, 
gulls  entering  JFKIA  airspace  were  shot. 
ADC  biologists  killed  14.191  laughing 
"gulls  in  1991,  11,847  in  1992,  and  about 
6.500  in  1993.  By  the  third  year,  this 
program  reduced  the  number  of  bird 


strikes  involving  laughing  gulls  by  more 
than  90  percent  in  the  late  1980's. 

In  1992.  the  concern  for  potential 
cumulative  impacts  associated  with  the 
shooting  program  demonstrated  the 
need  to  explore  issues  involved  in 
reduction  of  the  hazards  of  gull/aircraft 
interaction  at  JFKIA.  Consequently,  the 
preparation  of  this  Environmental 
Impact  Statement  (EIS)  was  initiated  to 
explore  all  reasonable  alternatives  that 
might  be  implemented  to  reduce  the 
number  of  gull/aircraft  collisions  at 
JFKIA  in  an  effective,  safe, 
environmentally  sound  manner  that  is 
in  compliance  with  all  applicable  laws 
and  regulations. 

The  EIS  process,  including  early 
public  participation,  began  in  late  1992. 
The  Notice  of  Intent  to  prepare  the  DEIS 
was  published  in  the  December  4,  1992 
Federal  Register.  At  that  time,  the 
Service  became  a  cooperating  agency. 
One  scoping  meeting  and  one  public 
meeting  were  held  at  JFKIA.  The  Notice 
of  Availability  of  the  DEIS  was 
published  in  the  February  11,  1994 
Federal  Register.  Prior  to  the  release  of 
the  DEIS  for  pubUc  review,  the  Service 
reviewed  several  preliminary  drafts.  The 
comment  period  of  the  DEIS  ended 
April  25,  1994,  however,  comments 
were  accepted  through  April  28,  1994. 
The  Service  reviewed  and  commented 
on  a  preliminary  FEIS,  and  all 
substantive  comments  were 
incorporated  into  the  FEIS  released  to 
public.  The  Notice  of  Availability  of  the 
FEIS  appeared  in  the  May  6.  1994 
Federal  Register.  The  Environmental 
Protection  Agency  granted  a  IB-day 
waiver  in  the  30-dav  comment  period 
for  the  FEIS  on  April  29,  1994. 

The  Preferred  Alternative 

The  Senice's  Preferred  Alternative 
closely  resembles  the  IMP/DOI  policy, 
which  is  set  forth  in  pages  6.6  through 
6.9  of  the  FEIS.  The  Preferred 
Alternative  contains  more  specific 
actions  and  time  frames  than  are  found 
in  the  FEIS  discussion  of  the  IMP, 
which  appears  on  page  6-11.  These 
more  specific  time  frames  are  discussed 
below  in  the  subsection  entitled 
"Service  Actions"  within  the  "Findings 
and  Decisions  '  portion  of  the  ROD. 

ADC's  Proposed  IMP  in  the  FEIS 
identifies  6  elements.  The  Service  has 
direct  regulator)'  control  or  influence  on 
4  of  these  6  elements.  These  spncific 
elements  are  (1)  continued  development 
of  JFKIA's  on-airport  program.  (2)  on- 
airport  shooting  of  gulls.  (3)  laughing 
gull  nest/egg  destruction  in  Jamaica  Bay. 
and  (4)  on-colony  shooting  of  adult 
laughing  gulls.  The  Service  has  no 
regulatory  control  or  influence  on  (1) 
reduction  of  off-airport  attractants  and 


(2)  display  of  gull  models  to  harass 
gulls. 

The  IMP/DOI  has  been  split  into  2 
separate  categories.  Category  1  elements 
address  management  actions  off  the 
GNRA  and  Category  2  elements  address 
management  actions  on  the  GNRA. 

Implementation  of  Category  1 
elements  will  begin  immediately,  with 
all  components  monitored  continuously 
by  the  Bird  Control  Unit  (BCU)  and 
evaluated  at  least  annuallv  by  the  Bird 
Hazard  Task  Force  (BHTF).  Category  1 
activities  would  be  continued  until  the 
annual  reviews  of  these  programs  by  thr> 
BCU  and  BHTF  demonstrate  that  either 
Category  1  activities  are  no  longer 
needed  or  that  additional  management 
is  required.  The  BHTF  will  suggest 
improvements  to  this  program, 
recommend  additional  research  and 
monitoring  needs  and  establish  criteria 
to  be  used  for  initiation  of  Category  2 
measures.  The  FEIS  states  that  the 
National  Park  Service  (NPS)  will  initiate 
steps  to  satisfy  legislative  and 
procedural  requirements,  as  well  as 
management  review  for  on-colony 
elements  (Category  2)  whenever  it  is 
demonstrated  that  cff-colonv  elements 
(Category  1)  are  ineffective.  If  initiation 
of  Category  2  actions  are  justified,  the 
NPS  must  define  actions,  analyze 
impacts  and  document  decisions  in  the 
context  of  legal  authorities  and 
management  policies  in  further  NEPA 
analysis  and  documentation. 

1.  Category'  1  actions  include 
continued  development  of  JFKIAs  on- 
airport  program,  reduction  of  off-airport 
attractants.  and  the  on-airport  shooting 
of  gulls. 

a.  Continund  develf>pnu>nt  of  JFKIA's 
on-airport  program  with  emphasis  upon 
improvements  to  the  BCU  and  the 
BHTF. 

(1)  Enhance  the  professional 
capability  of  the  BCU 

(2)  Establish  in-house  capability 
within  the  BCU  to  assess  and  monitor 
effectiveness  of  control  programs  on 
target  species. 

(3)  Prepare  written  plans  for 
vegetation,  in,sect  control,  solid  waste, 
water  management  and  otlier  on-airport 
issues  that  address  bird  hazard 
management. 

(4)  Reorganize  the  BHTF  to  assist  as 
an  independent  review  bodv. 

These  above  improvements  will,  by 
themselves,  likely  result  in  marginal 
reduction  in  gull-aircraft  interactions. 
However,  their  implementation  will 
improve  the  decisionmaking  and 
evaluation  process  and  provide  a 
mechanism  for  determination  of  when 
Category  2  elements  need  to  be 
considered,  while  having  low 
environmental  impacts  (FEIS  5.5  and 
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its  legal  authorities  and  its  management 
policies  and  NEPA. 

Other  Alternatives  Considered 

Four  aJternatives.  including  the 
proposed  action,  were  considered  in  the 
FEIS. 

Alternative  U.  This  alternative  is  the 
No-Action  Alternative  (FEIS  6.1).  which 
involves  the  continuation  of  JFKIA 's  on- 
airport  program  (vegetation 
management,  water  management,  insect 
control,  sanitation  management,  and 
ECU  programs),  without  further 
expansion,  and  does  not  include  the 
intensive  on-airport  shooting  program 
that  was  conducted  during  the  1991-93 
period.  The  No-Action  Alternative  will 
not  sufficiently  reduce  the  gull  hazard 
or  address  the  issue  of  public  safety  for 
the  28  million  passengers  that  use  JFKL'V 
each  year.  Because  it  is  not  effective,  the 
No- Action  Alternative  is  not  considered 
for  implementation. 

Alternative  III.  This  alternative 
involves  implemenlatioji  of  a  nonlethaJ 
gull  hazard  control  program  (FEIS  6.2). 
Off  the  airport,  it  addresses  nesting 
habitat  modification,  discouraging  use 
of  the  laughing  gull  colony  site  through 
harassment,  and  reduction  of  off-airport 
atlractants.  On  JFKIA,  it  addresses 
expansion  of  the  JFKIA  on-airport 
control  program.  Overall,  this 
alternative  was  not  selected  due  to 
substantial  adverse  environmental 
impacts.  However,  elements  of  this 
alternative  were  included  in  the 
Preferred  Alternative. 

Of  the  on-colony  habitat  modification 
elements  of  this  alternative,  all  these 
elements  were  considered  to  present 
unacceptable  environmental  impacts, 
which  cannot  be  substantially  mitigated 
and  are  therefore  not  considered  for 
selection  as  preferred  alternatives. 
Those  elements  included  marsh 
devegetation  through  moving,  herbicide, 
burning  and  excavation. 

The  only  on-colony  harassment 
element  was  display  of  synthetic  models 
representing  dead  gulls.  Although  this 
element  would  not  create  ?i  !>stantiaJ 
adverse  ecological  environiiiental 
impacts  it  is  only  moderately  effective 
in  reducing  the  gull  hazard.  The  displav 
of  gull  models  were  included  as  a 
Category  2  element  of  tlie  IMP/DOI. 

The  reduction  of  off-airport  afU-aclants 
can  be  achieved  provided  cooperation  of 
outside  agencies  can  be  obtained.  The 
effectiveness  in  reducing  gull/aircraft 
interactions  is  moderate  to  low  and  the 
environmental  impacts  of  this  element 
is  very  low.  This  element  w  as  included 
as  a  Cateeory  1  element  of  the  IMP/DOI. 

The  only  on-airport  element  was  the 
expansion  of  the  existing  on-airport 
program  (Section  la.  of  the  Preferred 


Alternative).  The  expansion  of  the 
exi.<^ting  on-airport  program  was  not 
considered  as  a  preferred  aheniative  by 
itself  because  it  had  a  low  level  of 
effectiveness.  However,  this  element 
was  included  as  a  Category  1  element  of 
the  IMP/DOI. 

Alternative  IV.  This  alternative 
involves  implementation  of  a  lethal  pull 
hazard  control  program  (FEIS  6.3).  Off 
the  airport,  it  addres.ses  population 
reduction  of  the  laughing  gull  colony, 
including  nest/egg  destruction  or  oiling 
eggs,  and  population  reduction  of 
adults.  On  JFKIA,  it  addresses  shooting 
and  avicide  application. 

Several  on-colony  elements  were 
considered.  These  elements  included 
physical  destruction  of  nests  and  eggs, 
oiling  eggs,  toxicant  application  to 
nesting  aduhs,  shooting  of  aduhs  on  the 
colony  site,  and  introduction  of 
predators  to  the  nesting  colony.  None 
were  considered  effective  enough 
individually  to  warrant  consideration  as 
a  preferred  alternative.  Howe\'er. 
shooting  of  adult  gulls  from  blinds,  and 
egg  and  nest  destruction  were  included 
as  Category  2  elements  of  the  1MP/D(JI, 

Among  JFKIA  elements,  only  shooting 
was  a  feasible  and  efTef;tive  option.  The 
environmental  impacts  of  this  element 
for  laughing  gulls  was  low,  as  long  as 
not  more  than  14.500  are  shot  annually 
Populations  of  herring,  great  black- 
backed  and  ring-billed  gulls  would  not 
be  affected  by  this  program.  This 
alternative  was  included  as  a  Category 
1  element  of  the  IMP/DOI. 

Alternative  methods.  Twelve  methods 
for  gull  hazard  management  on  JFKIA 
were  examined  as  possible  alternatives 
to  the  IMP/BOI.  These  include  planting 
laughing  gull  breeding  areas  with  shrujjs 
(FEIS  3.3.1.2),  landform  aheration  by 
filling  marsh  (FEIS  3.3.1.3.1).  landform 
alteration  by  physical  obstruction 
(moncfilament,  cordage,  or  wire 
barriers)  (FEIS  3.3.1.3.3),  harassment  of 
breeding  laughing  gulls  by  falconry 
(FEIS  3.3.2.1),  harassment  of  breeding 
laughing  gulls  by  dogs  (FEIS  3.3.2.2),' 
harassment  of  breeding  laughing  gulls 
by  acoustics  (FEIS  3.3.2.3).  harassment 
of  breeding  laughing  gulls  by  deternnt 
display  of  dead  gulls  (FEIS  3.3.2.4). 
harassment  of  breeding  laughing  gulls 
by  radio-controlled  model  airplanes 
(FEIS  3.3.2.5).  alteration  of  airport 
operations  (numbers  of  aircraft  using 
JFKl.A.  daily  distribution  of  aircraft 
using  IFKl.A  and  types  of  aircraft  usinq 
JFKIA)  (FEIS  3.4.2.1),  alteration  of 
runway  use  patterns  (FEIS  3.4.2.2), 
research  and  developinent  into  ai.-i.rafi 
engineering  to  reduce  air  strikes  (FEIS 
3  4.3.2).  and  bird  tracking  and  warning 
devices  (FEIS  3.4.3.4).  h  was  coxtcluded 
that  none  of  these  ahernatives  would  !«• 
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effective  in  the  control  of  the  gull 
hazard  at  JFKIA. 

Minimization  of  Impacts  and  Public 
Concerns 

The  Preferred  Alternative 
incorporates  a  variety  of  measures  to 
minimize  the  adverse  environmental, 
social  and  economic  impacts  as 
described  in  the  FEIS.  Improvements  to 
the  bird  hazard  management  program  at 
JFKIA  will  permit  the  continuous 
monitoring  and  evaluation  of  this 
program.  The  Preferred  Alternative 
significantly  reduces  the  threat  of  bird/ 
aircraft  interactions  at  JFKIA  for  the  28 
million  travelers  using  that  airport 
yearly  through  the  implementation  of 
the  IMP/DOI.  The  IMP/DOI  includes 
improvement  of  the  on-airport 
management  program  and  data  collected 
for  the  evaluation  of  the  on-airport  and 
off-airport  management  programs. 
Specific  measures  to  minimize  impacts 
of  and  public  concerns  about  the 
proposed  action  are  identified  in  the 
Findings  and  Decision  section  of  this 
document 

Service  Authority 

Statutory  authority  for  the  Service's 
actions  is  as  follows: 

Migratory  birds  listed  in  treaties  with 
Great  Britain  (Canada),  Mexico,  Japan, 
and  the  former  Soviet  Union  are 
protected  and  activities  involving  them 
are  regulated  in  the  United  States  by  the 
Migratory  Bird  Treaty  Act.  The 
Secretary  of  the  Interior  under  16 
United  States  Code  (U.S.C.)  Sections 
703-712  has  responsibility  for 
management  of  those  migratory  birds, 
including  the  issuance  of  permits  to  take 
those  birds.  Criteria  for  issuance  of 
Special  Purpose  permits  is  further 
defined  by  regulations  found  in  Title  50 
CFRpart  21. 

Specifically,  16  U.S.C.  704  provides: 

"Subject  to  the  provisions  and  in  order  to 
caiT>'  out  the  purposes  of  the  conventions, 
the  Secretan,'  *   *   *  is  authorized  and 
directed  from  lime  to  time,  having  due  regard 
to  the  zones  of  temperature  and  to  the 
distribution,  abundance,  economic  value, 
breeding  habits,  and  times  and  lines  of 
migrator)'  flight  of  such  birds,  to  determine, 
when,  to  what  extent,  if  at  all,  and  by  what 
means,  it  is  compatible  with  the  terms  of  the 
conventions  to  allow.  *   *   'taking*   *   *  of 
any  such  bird  *   *   *•. 

Generally,  all  species  of  gulls  are 
listed  in  the  treaties  and  further 
identified  in  50  CFR  10.13,  List  of 
Migratory  Birds.  Prohibited  activities 
involving  these  listed  migratory  birds 
are  more  clearly  identified  in  50  CFR 
21.11  which  provides:  "No  person  shall 
take  •   •   *  any  migratory  bird  *   •   * 


except  as  permitted  under  the  terms  of 
a  valid  permit  *   *   *". 

The  regulations  then  provide  for 
issuance  of  permits  for  general 
standardized  activities  (import/export, 
banding  and  marking,  scientific 
collecting,  taxidermy,  waterfowl  sale 
and  disposal,  and  falconry  activities) 
utilizing  standard  form  permits.  They 
also  provide  for  issuance  of  Special 
Purpose  permits  which  authorize 
otherwise  prohibited  activities 
involving  migratory  birds,  not  otherwise 
covered  by  the  standard  form  permits, 
when:  "  *   *   *  an  applicant  *   •   • 
submits  a  written  application  containing 
the  general  information  and  certification 
required  by  part  13  [50  CFR  13)  and 
makes  a  sufficient  showing  of  *   *   * 
compelling  justification."  (50  CFR 
21.27) 

These  Special  Purpose  Permit 
regulations  give  the  Service  broad 
authorities  to  address  human  safety 
issues  at  JFKIA.  The  Prt;ferred 
Alternative  is  compatible  with  all 
conventions  and  treaties  and  the  Service 
Actions  identified  within  this  Preferred 
Alternative  are  compatible  with  the 
intent  of  these  conventions,  treaties,  and 
associated  regulations.  The  compelling 
justification  for  these  Ser\'ice  Actions  is 
the  issue  of  human  safety  at  JFKIA. 

Service  Actions 

On  May  24,  1994  the  Federal  Aviation 
Authority  (FAA)  made  a  declaration 
"  *   •   *  that  in  the  opinion  of  the 
Federal  Aviation  Authoritv  an  "urgent 
situation'  exists  at  JFK  which  requires 
emergency  actions  which  are  necessary 
on  a  limited  and  temporary  basis  for  the 
protection  of  life,  health,  and  property 
or  natural  resources."  As  of  this  time, 
there  is  no  effective  short-term 
alternative  to  address  the  public  safety 
risk  presented  by  gulls  within  JFKIA 
airspace,  ex^rpt  to  permit  limited 
shooting  of  gulls  at  the  airport.  As  is 
explained  below,  the  Service  intends  to 
permit  shooting  to  proceed  in  May  1994, 
subject  to  certain  permit  conditions. 

1994  Actions.  The  Service  will  issue 
Special  Purpose  Permits  to  ADC  to 
permit  the  1994  shooting  program  and 
to  PA  to  permit  the  1994  BCU  program. 
Both  permits  will  be  non-rnnewable  and 
ADC's  permit  will  expire  on  August  20, 
1994,  by  which  time  the  peak  of 
laughing  gull  strikes  can  reasonably  be 
expected  to  have  diminished.  The  PA's 
permit  will  expire  on  October  1,  1994, 
as  is  discussed  in  greater  detail  below. 
Non-renewable  means  that  activity  ends 
when  the  permit  expires,  and  another 
permit  must  be  issued  before  the 
activity  can  be  continued  (Title  50  CFR 
13.22). 


The  Service  will  take  this  action  on 
the  ADC  permit,  in  consideration  of  the 
FAA's  determination  of  a  need  for 
emergency  actions  at  JFKIA  and  the 
information  presented  in  the  FEIS 
concerning  the  hazards  presented  by 
gulls  at  JFKIA.  The  Service  will  issue 
the  ADC  permit,  after  the  Service  has 
concurred  with  documentation 
provided  by  ADC  that  the  number  of 
birds  flying  into  JFKIA  airspace  present 
a  hazard  to  aircraft. 

The  Ser\'ice  will  condition  the  PA 
permit  to  authorize  PA  personnel  to  (1) 
kill  non-endangered  and  non-threatened 
species  of  migratory  birds,  except  eagles 
and  all  species  of  gulls,  as  provided  by 
50  CFR  21.41  (c)(2).  when  they  are 
creating  or  about  to  create  a  hazard  to 
aircraft;  (2)  all  carcasses  collected  under 
this  permit  must  be  donated  to  a  public/ 
scientific  institution  or  destroyed  by 
burial/incineration;  and  (3)  maintain 
records  as  required  per  50  CFR  13.46. 
This  gull  restriction  in  the  PA  permit  is 
based  upon  a  State  of  New  York 
limitation.  The  Serv  ice  will  condition 
the  ADC  permit  to  authorize  ADC 
personnel  to  (1)  kill  no  more  than 
14,500  laughing  gulls,  1.500  herring. 
200  great  black-backed  and  200  ring- 
billed  gulls,  when  found  fiying  into 
JFKIA  airspace  and  creating  a  hazard  lu 
aircraft,  using  shotguns  with  steel  shot: 
(2)  all  specimens  collected  under  this 
permit  must  be  donated  to  a  public/ 
scientific  institution  or  destroyed  by 
burial/incineration;  and  (3)  maintain    • 
records  as  required  per  50  CFR  13.46. 
The  validity  of  both  permits  is  also 
conditioned  upon  strict  observance  of 
all  applicable  foreign,  state,  local  or 
other  Federal  law. 

The  restrictions  placed  upon  the  take 
of  herring,  black-backed,  and  ring-billed 
gulls  under  the  1994  ADC  permit  reflect 
approximate  past  performance  under 
the  1991-93  permits,  because  t;:ese 
takes  have  been  demonstrated  \:i  have 
no  impacts  on  local,  state,  or  rej^ional 
populations  (FEIS,  pp.  3-92  to  3-93). 
The  restriction  for  shooting  no  more 
than  14.500  laughing  gulls  for  the  1994 
ADC  permit  is  based  on  the  results  of 
population  modeling  (FEIS  pp.  3-4  to 
3-9  and  p.  5-42)  which  suggests  that  the 
current  Massachusetts/New  Y'ork/New 
Jersey  population  could  sustain  a 
maximum  annual  loss  of  approximately 
14,500  birds  to  shocking  every  vear. 

The  Service  will  entertain  an 
application  from  the  PA  fur  a  Special 
Use  Permit  to  support  the  activities  of 
their  BCU  for  the  reruaiiuler  of  1994 
provided  that  they  have  agreed  to  the 
improvements  to  the  BCU.  BHTF  and 
JFKIA  management  programs  and  the 
schedule  for  these  impruveineuls  in  be 
completed  on  or  before  September  15. 
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1B94.  The  Service  will  moni 
coinpliance  of  the  PA  to  imp 
of  thes"  improvements  Futu 
will  not  be  issued  if  imprcv 
not  implemented  according 
implementation  sche.dule. 

Consistent  with  IMP/DOI 
enhance  the  professional  ca^ 
the  BCD  and  to  establish  cap 
within  the  BCU  to  assess  and 
the  effectiveness  cif  control  p 
target  species,  the  Service  ha 
determined  that  the  PA  must 
fundamentally  change  the  st 
functions  and  size  of  the  ex 
to  insure  that  the  BCl''s  capa 
functions  are  improvtd  prior 
application  by  the  ADC  or  th< 
any  permi;  'nr  1995.  The  Ser\  i 
determinecJ  ihat  the  time 
fjrth  in  Section  6.4.3.2  are  in 
1  herefore  the  Service  has  dot 
tiat  the  following  measures  _ 
i  nplemented  by  the  dtites  set 
Lelow: 

1.  Enhance  the  professional 
(vf  the  BCU. 

The  PA  will  hire  a  person  f 
ornithology,  or  wildlife  biol 
related  field  as  the  supervisor 
BCU  by  August  1. 1994.  This 
will  be  trained  to  the  Master 
level  in  either  ornithology  or 
biology  and  will  be  capable  of 
developing  and  evaluating  the 
hazard  management  program 
^nd  developing  monitoring 
birds  in  the  JFKIA  area. 

The  PA  must  apply  to  the 
the  October  1994  BCU  permit 
September  15, 1994,  and  shou 
indicate  in  '  -  application  how 
romplied  wiih  hinng  the  BCU 
supervisory  biologist  (#1  abov< ) 
rt^organization  of  the  BHTF. 
application  the  PA  may  incl 
Mssessmenf  of  the  BCU's 
cfipabii.rics  and  expertise.  Thi 
assessm.ent.  if  provided.  shouM 
needs  for  increases  in  staff  size 
in  professional  capabilities  of 
training.  It  should  also  idenl:f\ 
f;quipment  and  support  requin 
well  as  document  how  the  BCl 
conduct  the  collection  of  biolo 
data,  surveys  and  monitoring 
described  in  the  IMP/DCM  and 
document. 

2.  Reorganize  the  BHTF  to 
independent  review  bodv. 

The  PA  will  reorgaiiize  the 
serve  as  an  advisory  committee 
Port  Authority  for  the  evaluati 
BCU  progrr:^  and  the  gull  sh 
program  by  August  1.  1994.  Th 
will  suggest  improvements  to  t 
program,  rerommend  addititiru 
ntsearch  and  monitoring  needs 
establish  criteria  to  Ix'  used  for 
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of  Cdtogory  2  measures.  The  agencies  " 
currently  composing  the  BHTF  would 
remain.  The  chairmanship  would  bo 
rotated  on  an  annual  basis;  however,  the 
Sen-ice  would  chair  the  task  force 
during  this  reorganization  period. 

C3n  May  17,  1994.  the  Port  Authority 
provided  the  Service  with  a  letter 
indicating  significant  disagreem.ent 
concerning  those  measures  needed  to 
implement  tiie  IMP/DOI.  The  Service 
wants  a  competent,  professional,  fullv- 
staffed  BCU  in  place  before  the  Spring 
of  1995.  Based  upon  the  Services 
evaluation  of  the  current  capabilities  of 
the  BCU  and  the  improvements  required 
to  implement  the  LMP/DOI,  the  Service 
has  identiiled  additional  organizational 
improvements.  The  Service  will 
evaluate  subsequent  requests  for  special 
permits  in  light  of  the  PA's 
implementation  of  the  tasks  set  forth 
above,  the  measures  described  below, 
advice  from  the  BHTF  and  any  other 
information  submitted  by  the  PA. 
Additional  measures  to  improve  the 
capabilities  of  the  BCU  include  the 
following: 

1.  Additional  enhancement  of  the 
professional  capability  of  the  BCU. 

The  PA  will  increase  staff  size  for  the 
BCU  to  10  permanent,  full-time 
members  by  November  1,  1994.  All  BCU 
employees  will  be  quahfied  to 
consistently  and  accurately  collect 
biological  field  data  and  to  conduct 
surveys  and  monitoring  programs  with 
the  minimum  professional  training  of  a 
Bachelors  of  Science  or  equivalent 
substantive  course  work  and  field 
experience.  The  BCU  will  include  at 
least  one  person  trained  in  entomology 
and  pesticides. 

The  PA  will  provide  sufficient 
equipment  and  vehicles  to  support  the 
improved  BCU  by  November  15.  1994. 
This  includes  equipment  to  disperse 
water  following  rain  storms, 
pyrotechnics,  speaker  systems  in  all 
vehicles,  firearms,  and  safetv 
equipment. 

The  PA  will  train  and  authorize  all 
BCU  employees  to  conduct  all 
harassment  methods,  including  the 
firing  of  firearms  for  lethal  and  non- 
lethal  harassment  by  November  15, 
1994.  This  includes  the  development  of 
a  training  plan  for  all  employees. 

The  BCU  staff  requires  7  people  to 
perform  its  bird  harassment 
responsibilities  (1  supervisor.  2 
employees  per  shift,  2  shifts  per  day.  7 
days  a  week).  In  order  to  incresae  the 
capability  of  the  BCU,  the  Service  has 
determined  that  three  additional  people 
are  required,  as  well  as  improving  the 
professional  training  and  capabilities  of 
the  BCU  and  assuring  that  the  BCU  is 
adequately  equipped  to  flo  its  job. 


2.  Establish  in-house  capability 
within  the  BCU  to  assess  and  monitor 
effectiveness  of  control  programs  on 
target  species. 

On  or  before  January  31,  1995.  the  FA 
will  develop  and  implement  monitoring 
programs  to  asse.ss  the  following; 

(1)  Evaluation  of  the  effectiveness  of 
the  gull  shooting  program  and  JFKIA  s 
bird  hazard  management  program: 

(2)  Identification  of  criteria  that  could 
be  used  to  determine  when  a  gull 
shooting  program  should  begin  or  end. 

(3)  Identification  of  criteria,  with  the 
involvement  of  the  BHTF.  that  could  b(> 
used  to  determine  when  Category  1 
elements  have  become  ineffective; 

(4)  Evaluation  of  off-airport  attractanls 
that  encourage  gulls  to  Ry  through 
JFKIA  airspace;  and 

(5]  Continuing  evaluation  of  potential 
on-airport  attractants. 

3.  Prepare  written  plans  for 
vegetation,  insect  control,  solid  waste, 
water  management  and  other  on-airport 
issues  that  address  bird  hazard 
management. 

The  PA  will  produce  written 
management  plans  for  vegetation, 
insect,  water,  and  solid  waste 
management  on  JFKIA  by  December  2^. 
1994.  These  plans  will  document  the 
existing  programs  and  the  overall 
management  strategies  for  these 
programs. 

The  Service  has  determined  that  thesr: 
v\Titten  plans  are  needed  as  part  of  the 
Service's  monitoring  and  enforcement 
program  for  this  permit.  The  PA  has 
actively  addressed  these  management 
issues  on  JFKIA,  as  documented  in  FEIS 
(Section  3.21;  however,  poor 
docum.entation  for  these  programs 
makes  interpretation  and  monitoring 
impossible  at  this  tim.e. 

4.  As  a  part  of  the  effort  to  develop 
data  on  bird  species  contributing  to 
hazards  at  JFKIA  and  to  a  determination 
of  when  Category  2  measures  mav  be 
appropriate,  the  NFS  is  committed  to 
participating  in  seasonal  surveys  in 
1994  to  monitor  gull  populations  and 
distribution  in  the  Jamaica  Bay  area  and 
will  provide  these  data  to  the  BCU  and 
BHTF. 

1995  Actions.  For  the  1994-95  period, 
the  Service  will  monitor  the  above 
described  implementation  schedule  and 
will  not  consider  applications  for 
Special  Purpose  Permits  for  either  the 
PA  or  ADC  in  1995.  unless  all  of  the 
above  specified  improvements  are 
implemented  according  to  the  above 
schedule  or  unless  a  deviation  from 
these  conditions  has  been  expressly 
permitted  by  the  Service. 

The  Service  has  ascertained  that  thf- sp 
specific  improvements  are  needed 
under  the  IMP/DOI  element  dealing 
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with  continued  development  of  JFKIA's 
on-aiqjort  program.  The  Service  has 
determined  that  these  programs  are 
needed  to  support  the  Service's 
monitoring  and  enforcement  program 
for  this  permit.  These  improvements 
will,  by  themselves,  likely  result  in  a 
marginal  reduction  in  guU-aircraft 
interactions.  However,  their 
implementation  will  improve  the 
decision-making  and  evaluation 
process,  and  will  provide  a  mechanism 
for  determination  of  when  Calegorv  2 
elements  need  to  be  considered.  In 
addition,  the  NFS  has  committed  to 
participate  in  seasonal  sur\'eys  in  1995 
to  monitor  gull  populations  and 
distribution  in  the  Jamaica  Bay  area,  as 
paii  of  this  program,  and  will  provido 
these  data  to  the  BCU  and  BHTi'  to 
support  this  monitoring  and 
enforcement  program. 

1996  Actions.  In  1996  aiid  suti.-iequent 
years,  the  Service  will  review  data 
collected  by  the  BCU  and 
recommendations  made  by  the  BHTF,  as 
part  of  the  annual  review  process  for 
issuance  of  Special  Purpose  Permits. 
These  future  permit  decisions  and  anv 
restrictions  placed  upon  future  permits 
will  be  guided  by  this  improved  data 
collection  and  analysis  system 
implemented  by  the  PA  for  fFKL\  in 
1994. 

Findings  and  Decisions 

Having  reviewed  and  considered  the 
FEIS  for  the  gull  hazard  management 
program  at  JFKIA  and  the  public 
ronmients  thereon,  the  Service  finds  as 
follows: 

1 .  The  requirements  of  NHPA  and 
implementing  regulations  have  been 
satisfied;  and 

2.  Consistent  with  social,  economic, 
programmatic  and  environmental 
considerations  from  among  tlie 
reasonable  alternative  thereto,  the 
i'referrod  Action  alternative  with  the 
Serv  ice's  conditions  described  above  is 
one  which  minimizes  or  avoids  adverse 
environmental  effects  to  the  maximum 
extent  practicable,  including  the  effects 
discu.ssed  in  the  FEIS:  and, 

3.  Consistent  with  the  social, 
economic  and  other  essential 
considerations,  to  the  ma.xiinuin  e.vtent 
practicable,  adverse  environmental 
effects  revealed  in  the  EIS  process  will 
be  minimized  or  avoided  by 
incorporating  as  conditions  those 
mitigative  measures  identiicd  in  the 
Preferred  Alternative  in  the  FEIS  and  its 
supporting  appendices;  and. 

4.  The  limitations  on  the  numbers  of 
pulls  which  may  be  taken  under  this 
permit  are  compatible  with  the  terms  of 
the  Migratory  Bird  Conventions  and  are 
made  with  due  regard  to  their 


distribution,  abdundance.  breeding 
habits,  and  migratory  patterns;  and 

5.  The  ADC  and  the  PA  have  made  a 
sufficient  showing  of  compelling 
justification  for  these  permits;  and 

6.  All  improvements  to  the  BCU, 
BHTF,  and  JFKIA  management 
programs,  as  specified  in  above  in  the 
Service  Actions  section  during  the  term 
of  each  permit  are  hereby  adopted  as 
part  of  tliis  finding  and  will  be  used  to 
guide  future  migratory  bird  permit 
dt^cisions. 

Having  made  the  above  findings,  the 
Service  has  decided  to  proc«!ed  with 
implementation  of  the  Preferred 
Alternative  with  the  above  conditions. 

This  Record  of  Decision  will  serve  as 
the  written  facts  and  conclusions  relied 
on  in  reaching  this  decision.  This 
Record  of  Decision  was  approved  by  the 
Regional  Director  of  the  Ser\ice  on  Mav 
25.  1994. 

Hilled:  .Moy  25.  1994. 
Konald  E.  Lambertson, 

Hcgiannl  Director 

|FR  UtK  .  94-13530  l-'ik-d  6-2-9-t:  H:45  ain| 
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Notice  of  Availability  of  the  Joint  Draft 
Environmental  Assessment  and  Draft 
Restoration  Plan  for  the  John  Day 
River  Acid  Spill 

agency:  Fish  and  Wildlife  Ser\ice. 
D«!partment  of  the  Interior. 
ACTION:  Notice  of  availability. 

summary:  The  U.S.  Fish  and  Wildlife 
Service,  Oregon  Department  of  Fish  and 
Wildlife,  afid  the  Confederated  Tribes  of 
the  Umatilla  Im^an  Reser\ation 
(hereafter  kiiown  as  the  Trustees) 
announce  the  availability  of  the  Joint 
Draft  Environmental  Assessment  and 
Draft  Restoration  Plan  for  the  John  Day 
River  Acid  Spill  (DEA/Plan)  for  public 
review.  The  "Trustees  are  proposing  to 
restore  natural  resources  injured  as  a 
result  of  the  1990  John  Day  River  acid 
spill.  Public  comments  are  invited 
pursuant  to  applicable  National 
Environmental  Policy  Act  regulations 
and  Department  of  the  Interior  Natural 
Resource  Damage  Assessment 
regulations. 

DATES:  Written  comments  are  requested 
and  will  be  accepted  until  July  5,  1994. 
ADDRESSES:  Requests  for  copies  of  the 
DEA/Plan  may  be  sent  to:  U.S.  Fish  and 
Wildlife  Service,  Ecological  Services, 
2600  S.E.  98th  Avenue.  Suite  100, 
Portland,  Oregon  97266-1 32.S. 

Written  comments  or  material 
regarding  the  DEA/Plan  should  be  sent 
to  the  same  address. 
FOR  FURTHER  INFORMATION  CONTACT: 


Russell  D.  Peterson.  Field  Supervisor, 
U.S.  Fish  and  Wildlife  Service,  2600 
S.E.  98th  Avenue,  Suite  100,  Portland. 
Oregon  97266-1325,  (Attention: 
Environmental  Contaminants  Program). 

Interested  parties  may  also  call  (503) 
231-6179  for  further  information. 
SUPPLEMENTARY  INFORMATION:  On 
Fcbruarv'  8, 1990,  a  tanker  truck  owned 
and  operated  by  Thatcher  Trucking 
Company  of  Salt  Lake  City,  Utah 
skidded  off  Highway  395  and  rolled 
down  an  embankment  into  the  North 
Fork  of  the  John  Day  River  in  north- 
central  Oregon.  An  estimated "3.500 
gallons,  or  33,500  pounds,  of 
hydrochloric  acid  was  discharged  into 
the  river  and  flowed  downstream  at  an 
approximate  rate  of  one  mile  per  hour. 

The  spill  drastically  changed  the  pH 
of  the  river  water  resulting  in  extensive 
mortality  and  injur\'  to  fish  resources. 
An  estimated  98,000  to  145.000  fish 
were  destroyed,  including  4.000 
anadromous  fish,  300  bull  trout,  and 
9,500  Pacific  lampery.  Additionallv.  50 
percent  of  the  chinook  salmon  alevins 
were  estimated  to  have  been  killed. 
Aquatic  mammals,  waterfowl,  and 
endangered  species,  which  utilize  the 
John  Day  River  Basin,  may  also  have 
been  directly  or  indirectly  impacted  bv 
the  spill. 

In  1992,  the  United  States  of  America, 
State  of  Oregon,  and  the  Confederated 
Tribes  of  the  Umatilla  Indian 
Reservation  settled  claims  for  natural 
resource  damages  associated  with  the 
1990  John  Day  River  acid  spill.  The 
claims  were  settled  by  consent  decree 
imder  Section  107  of  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act.  as  amended.  The  consent  decree 
established  a  S275.000  Trust  Fund  for 
use  only  for  restoration,  rejifi  I'.uent.  or 
acquisition  of  equivalent  resources 
injured  by  the  spill. 

A  Restoration  Committee,  comprised 
of  a  representative  from  each  Trustee, 
was  established  to  rexiew  and  select 
restoration  actions.  The  following 
strategies  and  alternatives  were 
developed  by  the  Restoration 
Committee:  (1)  Permanent  Protection — 
land  acquisition  and  perpetual 
easements,  lea.ses.  or  covenants:  (2) 
Temporary  Protection — easements, 
leases,  or  management  rights;  (3)  Habitat 
Enhancement — riparian  habitat 
restoration,  instream  habitat 
improvement  measures,  and  watershed 
improvement  measures;  (4)  Combined 
Protection  and  Enhancement — all 
alternatives  previously  listed:  and  (5) 
No  Action — unmitigated  action. 

In  order  to  maximize  recovery  of 
injured  resources,  the  Restoration 
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Committee  selected  tlie 
Protection  and  Enhanceiient 
In  selecting  this  strategy, 
emphasis  on  the  selecti 
projects  was  on  Permane  it 
followed  by  Temporary 
then  Habitat  Enhancemei  it 
Selected  projects  include 
land  acquisition,  perman  jnt 
riparian  habitat  protect 
habitat  restoration 
cnhanr.oment.  erosion  cohtrol 
watershed  restoration.  TV 
are  outlined  in  the  DEA/I  Ian 
be  implemented  on  the  Nbrth 
Middle  Fork,  and  other 
John  Day  River.  The  , 
the  selection  of  projects 
the  project's  potential  to 
resources  injured  by  this 
Restoration  Committee  is 
seeking  matching  funds 
projects  in  order  to  enhaji:e 
projects  or  implement  ad 
projects.  Potential  cost 
organizations  include  the 
Service,  the  Oregon  Depa^ment 
and  Wildlife,  the  Nature 
and  the  Bonneville  Powei 
Administration,  among 

Interested  members  of 
invited  to  review  and 
DEA/Plan  and  to  pro  vide 
alternatives  and  projects. 
DEA/PIan  are  available  fo: 
U.S.  Fish  and  Wildlife 
Ecological  Services  Field 
S.E.  98th  Avenue,  suite  1 
Oregon),  the  Oregon  Depa  1 
and  Wildlife's  John  Day  D  strict 
(305  North  Canyon  Boule\ 
City,  Oregon),  and  the  Grajit 
Library  (507  South  Cany 
John  bay,  Oregon).  Copies 
Plan  may  be  obtained  at 
aforementioned  U.S.  Fish 
Service  Office.  All  written 
will  be  considered  and  adi 
final  agency  determinatioi 

Dated:  May  23. 1994. 
Marvin  Plenert, 

Reginnal  Dtrsctor.  Region  1 
SfrK-ice. 

[PR  Dot.  94-13531  Filed  6-2 
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Notice  of  Availability  of  thb  Draft 
Environmental  Assessme  it  and  Land 
Protection  Plan  Proposed 
Establishment  of  Key  Cavjs  National 
Wildlife  Refuge  Lauderdal^  County, 
Alat)ama 

agency:  Fish  and  Wildlife  fiervice. 
Interior. 

ACTION:  Notice  of  Availability  of  the 
Draft  Environmental  Asses  iraent  and 
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Land  Protection  Plan  for  the  Proposed 
Establishment  of  Key  Cave  National 
Wildlife  Refuge. 

SUMMARY:  This  notice  advises  the  public 
that  the  U.S.  Fish  and  Wildlife  Service. 
Southeast  Region,  proposes  to  establish 
a  national  wildHfe  refuge  in  the  vicinity 
of  Lau<lerdale  County,  Alabama.  The 
purpose  of  the  proposed  refuge  is  to 
protect  and  manage  up  to  2,300  acres  of 
land  to  ensure  the  biological  integrity  of 
Key  Cave,  which  has  been  designated  by 
the  Service  as  critical  habitat  for  the 
endangered  Alabama  cavefish  and  as  a 
priority  one  maternity  cave  for  the 
endangered  gray  bat.  A  Draft 
Environmental  Assessment  and  Land 
Protection  Plan  for  the  proposed  refuge 
has  been  developed  by  Scr\'ice 
biologists  in  coordination  with  the 
Tennessee  Valley  authority,  the  State  of 
Alabama,  the  Soil  Conservation  Service. 
The  Conservation  Fund,  the  Wildlife 
Enhancement  Council,  and  Monsanto, 
Inc.  The  assessment  considers  the 
biological,  environmental,  and 
socioeconomic  effects  of  establishing 
the  refuge.  The  assessment  also 
evaluates  three  alternative  actions  and 
their  potential  impacts  on  the 
environment.  Written  comments  or 
recommendations  concerning  the 
proposal  are  welcomed  and  should  hr. 
sent  to  the  address  below. 
DATES:  Land  acquisition  planning  for 
the  project  is  currently  underway.  The 
draft  assessment  and  land  protection 
plan  will  be  available  to  the  public  for 
review  and  comment  on  June  13,  1994. 
Written  comments  must  be  received  no 
later  than  July  29, 1994,  to  be 
considered. 

ADDRESSES:  Comments  and  requests  for 
copies  of  the  assessment  and  further 
information  should  be  addressed  to  Mr. 
Charles  R.  Danner,  Chief,  Branch  of 
Project  Development,  Office  of  Refuges 
and  Wildlife.  U.S.  Fish  and  Wildlife 
Service,  1875  Century  Boulevard, 
Atlanta,  Georgia  30345. 
SUPPLEMENTARY  INFORMATION:  The 
primary  objective  of  the  proposed  Key 
Cave  National  Wildlife  Refuge  are  to  (1) 
protect  habitat  for  threatened  and 
endangered  species.  (2)  promote  habitat 
for  threatened  and  endangered  species, 
(2)  promote  habitat  for  a  natural 
diversity  of  wildHfe,  (3)  enhance  habitat 
for  nongame  migratory  birds,  and  (4) 
provide  opportunities  for  compatible 
outdoor  recreation  and  environmental 
Hducation  and  interpretation. 

The  proposed  reftige  area  is  located  in 
northwest  Alabama,  about  5  miles 
southwest  of  Florence,  the  county  seat 
and  largest  city  in  Lauderdale  County. 
Till'  rave  lies  on  the  northern  shore  of 


Pickwick  Lake  in  a  limestone  karst  are** 
that  contains  numerous  sinkholes  and 
several  underground  cave  systems.  Th#> 
area's  sinkholes  form  an  integral  part  of 
the  groundwater  recharge  to  the  caves. 

The  proposed  refuge  would  consist  of 
about  1,500  acres  of  land  acquired  in  fen 
title,  with  an  additional  800  acres  of 
sinkholes  in  the  cave's  recharge  ama 
protected  through  conservation 
easements  with  willing  landowners. 

The  major  wildlife  values  are  the  tw.i 
endanger«?d  species  which  inhabit  K<»v 
Cave:  the  Alabama  cavefish 
{Spnoplatyrhinus  poulsom]  and  the  gray 
bat  {Myotis  grisescens).  Key  Cave  is  us«?d 
as  a  summer  maternity  cave  by  the  grav 
bat.  Be«:ause  of  its  highly  specific 
habitat  and  roost  requirements,  fewer 
than  5  percent  of  the  available  caves  in 
the  animal's  range  are  suitable  for  grav 
bat  occupation.  The  flightless  young 
bats  roost  in  Key  Cave  from  late  May  to 
mid-July,  and  thousands  could  die  from 
a  single  human  disturbance  or  act  of 
vandalism. 

The  Alabama  cavefish  has  been  found 
to  exist  only  in  Key  Cave.  Just  nine 
specimens  are  known  to  exist  in 
scientific  collections.  No  other 
populations  of  this  species  are  known. 
Based  on  its  apparent  distribution,  the 
nimiber  of  specimens  collected,  and  tln> 
number  of  individuals  observed,  this 
small  fish  appears  to  be  the  rarest  of 
American  cavefish  and  one  of  the  rart'si 
of  all  freshwater  fish.  Its  habitat  in  Key 
Cave  is  threatened  by  human 
disturbance,  groundwater  degradation, 
alternations  in  the  area's  drainage  and 
hydrologic  patterns,  lowered 
groundwater  levels,  and  diminished 
organic  matter  inputs. 

Both  the  Gray  Bat  Recovery  Plan  and 
the  Alabama  Cavefish  Recovery  Plan 
identify  land  acquisition  as  the  primary 
means  for  protecting  Key  Cave,  and  both 
list  that  protection  as  a  priority  one  task. 
Beiause  the  proposed  Key  Cave  refuge 
is  identified  as  critical  habitat  for  the 
Alabama  cavefish  and  as  a  priority  ont- 
maternity  cave  for  the  gray  bat,  land 
acquisition  would  be  sought  under  th« 
authority  of  the  Endangered  Species  Ad 
of  1973.  as  amended  (16  U.S. C.  1531- 
1543). 

Dated:  May  19. 1994. 
|ohn  R.  Eadie. 

Acting  Hegionul  Director. 

IFR  Doi..  94-t.3.'>29  Filed  5-2-94:  8:4.->  iini! 
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Notice  of  Availability  of  the  Technical/ 
Agency  Draft  Recovery  Plan  for  Large- 
flowered  Skullcap  for  Review  and 
Comment 

AGENCY:  Fish  and  Wildlife  Sorvice. 

Interior. 

ACTION:  Notice  of  availability  and  public 

comment  period. 

SUMMARY:  The  U.S.  Fish  and  Wildlife 
Service-  announces  the  availability  for 
public  rjview  of  a  technical./agency 
draft  recovery  plan  for  large-flowered 
skullcap.  Large-flowered  skullcap 
[Scutellaria  montana  Chapman)  is  an 
herbaceous  representative  of  the  mint 
family  (Lamiaceae).  with  known 
populations  in  northern  Georgia  and 
soutlieastern  Tennessee.  The  Service 
solicits  review  and  comments  from  the 
public  on  this  draft  plan. 
DATES:  Comments  on  Lhe  technical/ 
aj^ency  draft  recovery  plan  must  be 
received  on  or  before  August  2, 19'.>4  to 
receive  consideration  by  the  Service. 
ADDRESSES:  Persons  wishing  to  review 
lhe  technical/agency  draft  recovery  plan 
may  obtain  a  copv  bv  contacting  the 
Asheville  Field  Office.  VS.  Fish  and 
Wildlife  Service.  330  Ridgefieid  Court. 
Aslteviile.  North  Carolina  2880fi 
(Tehjphone  704/665-1195).  Writter. 
comments  and  materials  regarding  tlie 
l)lan  should  be  addressed  to  the  Field 
Supervisor  at  the  above  address. 
Comments  and  materials  received  are 
available  on  request  for  publii: 
inspection,  by  appointment,  during 
normal  business  hours  at  the  above 
iiddress 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
J.  Allen  Ratzlaff  at  the  address  anfl 
telejihone  number  shown  above  (Ext. 
220). 

SUPPLEMENTARY  INFORMATION: 

Barkground 

Restoring  endangered  or  threatened 
mimals  or  plants  to  the  point  where 
they  are  again  secure,  self-sustaining 
ineml)ers  of  their  ecosystems  is  a 
primary  goal  of  the  Service's 
endangered  species  program.  To  help 
guide  the  recovery  effort,  tht;  S^uvice  is 
working  to  prepare  recovery  plans  for 
most  of  the  listed  species  native  to  the 
I'njted  States.  Recovery  plans  describe 
actions  considered  necessary  for 
ronsor\-ation  of  the  species,  establish 
criteria  for  recognizing  the  recovery 
levels  for  downlisting  or  delisting  them, 
and  estimate  time  and  cost  for 
implementing  the  recoverv'  measures 
needed. 

The  Endangered  Species  Act  of  l?)7:i. 
as  amended  (16  U.S.C.  1531  et  fipq.) 
(Art),  requires  the  development  of 


recovery  plans  for  listed  species  unless 
such  a  plan  would  not  promote  the 
conservation  of  a  particular  species. 
Sectiod  4(f)  of  the  Act,  as  amended  in 
1988.  requires  that  a  public  notice  and 
an  opportunity  for  public  review  and 
comment  be  provided  during  recoverv 
plan  development.  The  Service  uill 
consider  all  information  presented 
during  a  public  comment  period  prior  to 
approval  of  each  new  or  revised 
recovery  plan.  The  Service  and  other 
Federal  agencies  will  also  take  these 
comments  into  account  in  the  course  of 
implementing  approved  recovery  plans. 

Bctsed  upon  available  information 
concerning  the  range,  biology,  and 
threats  to  its  continued  survival,  it  is  not 
yet  possible  to  determine  if  or  when  full 
recovery  of  the  large-fiowered  skullcap 
is  possible.  Accordingly,  this  draft 
recovery  plan  outlines  a  mechanism  that 
provides  for  the  protection  and 
u'.dintenance  of  ail  known  populations, 
with  emphasis  on  determining 
autecological  factors  necessarv  to 
manage  the  species.  In  1986  the  ta.xon 
was  iis.ed  as  endangered  by  the  Servit:e. 
At  that  time  there  were  seven 
(Topulations  known  in  Georgia  and  three 
in  Tennessee.  The  taxon  was  threatened 
by  habitat  loss  to  timbering  or 
development.  Over  90  percent  of  the 
7,000  individual  plants  known  in  1986 
()f:t:urred  at  only  two  sites,  neither  of 
which  was  completely  protected  from 
known  threats.  Currently,  large- flowered 
.skullcap  is  known  to  occur  in  two 
counties  in  Tennessee  and  four  counties 
in  Georgia,  within  a  limited  area  of  the 
Ridge  and  Valley  and  Cumberland 
riateau  provinces.  There  are  17  extant 
populations  (12  in  Tennessee  and  5  in 
Crf;orgia)  that  vary  greatly  in  size. 
Conunents  and  information  provided 
during  this  review  will  be  used  in 
preparing  the  final  recovery  plan. 

Public  Comments  Solicited 

The  Service  solicits  written  comments 
on  the  recovery  plan  described.  All 
conunents  received  by  the  date  specified 
above  will  be  considered  prior  to 
approval  of  the  plan. 

Authority 

The  authority  for  this  action  is 
.Section  4(0  of  the  Endangered  Species 
Act.  16  U.S.C.  1533(f) 

!)ii!.'d:  May  26.  1094. 
Brian  P.  Cole, 
t'iflcl  Supcnisor 

II  K  nor.  04-1353,1  Filed  r)-2-04.  .S:-i.-i  ;.!ii| 
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Notice  of  Availability  of  the  Agency 
Draft  Recovery  Plan  for  Leafy  Prairie 
Clover  for  Review  and  Comment 

AGENCY:  Fish  and  Wildlife  Service. 
interi(jr. 

ACTION:  Notice  of  document  availability 
and  public  comment  period. 

SUMMARY:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  announces  the 
availability  for  public  review  of  an 
agency  draft  recovery  plan  far  the  leafy 
prairie  clover  [Dalea  foliosa).  This  rare 
perennial  herb  has  declined  by  over  45 
percent  from  historic  occurrences. 
Currently  there  are  21  known 
populations  in  three  States — Alabama 
(2),  Illinois  (3),  and  Tennessee  (16).  The 
species  grows  on  cedar  glades  or 
shallow-soiled  prairies.  The  .Service 
solicits  review  and  comments  from  the 
public  on  this  draft  plan. 

DATES:  Comments  on  the  agency  draft 
recovery  plan  must  be  received  on  or 
before  August  2,  1994,  to  receive 
consideration  by  the  Service. 
ADDRESSES:  Persons  wishing  to  review 
the  agency  draft  recovery  plan  mav 
obtain  a  copv  bv  contacting  the 
Asheville  FieldOffice,  U.S.  Fish  and 
Wildlife  Service.  330  Ridgefieid  Court. 
Asheville,  North  Carolina  28806 
(Telephone  704/6!v5-1195).  Written 
comments  and  materials  regarding  the 
plan  .should  be  addres.sed  to  the  Field 
Supervisor  at  the  above  address. 
Conmients  and  materials  received  are 
available  on  request  for  public 
inspection,  by  appointment,  during 
normal  business  hours  at  the  above 
address. 

FOR  FURT.HER  INFORMATION  CONTACT: 
Mr.  Robert  Currie  at  the  address  and 
tel(!phone  nimiiier  shown  above  (Ext. 
224). 

SUPPLEMENTARY  INFORMATION: 

Background 

Restoring  endangered  or  threatened 
animals  or  plants  to  the  point  where 
they  are  again  secure,  self-su.staining 
members  of  their  ecosystems  is  a 
primary  goal  of  the  Service's 
end;mgered  species  program.  To  help 
guide  the  recovery  effort,  the  Ser\  ice  is 
working  to  prepare  recovery  plans  for 
most  of  the  listed  specit^s  native  to  the 
United  States.  Recovery  plans  de.scribe 
actions  ( onsidered  necessary  for 
conservation  of  the  species,  establish 
criteria  for  recognizing  the  recoverv 
levels  for  downlisting  or  delisting  them, 
and  estimate  time  and  cost  for 
implementing  the  recoverv-  measures 
needed. 

The  Endangered  Species  Act  of  1973. 
as  amended  (16  U.S.C.  1.531  et  scq.) 
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(Act),  requires  the  deve  opment  of 
recovery  plans  for  liste<  species  unless 
such  a  plan  would  not   iromote  the 
conservation  of  a  partic  jlar  species. 
Section  4(f)  of  the  Act.  i  s  amended  in 
1988,  requires  that  a  pu  ilic  notice  and 
an  opportunity  for  pubJ  c  review  and 
comment  be  provided  c  uring  recover\ 
plan  development.  The  Service  will 
consider  all  informatior  presented 
during  a  public  commei  t  period  prior  to 
approval  of  each  new  o^  revised 
recovery  plan.  The  Ser\  ce  and  other 
Federal  agencies  will  a]  o  take  these 
comments  into  account  n  the  course  of 
implementing  approvec  recovery  plans 

The  primary  species  c  onsidered  in 
this  draft  recovery  plan  s  leafy  prairie 
clover  {Dalea  foliosa)  F  >toveiy  actions 
for  the  species  will  occu  r 
cedar  glades  in  Bedford.  E 
Marshall,  Maury,  Ru^he:  ford, 
Williamson,  and  U'ilsor  Counties, 
Tennessee;  Lawrence  an  i  Morgan 
Counties,  Alabama;  and  shallow-soiled 
prairies  in  Will  County. 
Specific  recovery  action  s 
implemented  include.  (1 ) 


identification  and  priori  izalion  of 
protection,  management 


needs;  (2)  the  developmi  nt  of  preserve 
designs  and  implemerJa  ion  of 
protection  plans  for  s;gn  ficant  sties;  (3) 
the  development  and  n:  liementelion  of 


#»cement  of 
establishment 
[4)  the 


management  plans,  e.-s 
existing  populations,  an(  i 
of  new  populatio.is;  and  U  . 
development  and  implei  lentation  of 
population  monitoring.  <  emopraphic. 
and  life  history  studies 

Public  Conunenis  Soticiltdl 

The  Service  solicits 
on  the  recovery  plan  des  :ribed.  All 
comments  received  by  th  z  date  specified 
above  will  be  considered!  J 
approval  of  the  plan. 

Authority 

The  authority  'or  thjs  iljon  is 
Section  4(f)  of  the  Enden  :ered  Species 
Act,  16U.S.C.  1533(f) 

DaJed  May  26  199-J 
Brian  P.  Cole, 

Field  Supervisor 

[FRDcc.  94-13534  FiJfde-^-H  8  45am| 

BILLING  CODE  43ie-eS-M 


Meetings:  Klamath  Riwepj  Basin 
Fisheries  Task  Force 

AGENCY:  Fish  and  VVildh:^  Service, 
Interior 

summary:  Pursuant  to  seclion  ]0(aj(2)  of 
the  Federal  Advisory  Cor  imjllee  Act  (5 
U.S.C.  App.  I),  this  notice  announces  a 
meeting  of  the  Klamath  R  ver  Basin 
Fisheries  Task  Force  e5'ri  hshed  under 


on  limestone 
Davidson. 


llinois. 

that  need  to  be 

The 


and  restoration 


.1  ilten  comments 


prior  ic 


the  authority  of  the  Klamath  River  Basin 
Fishery  Resources  Restoration  Act  (16 
U.S.C.  460ss  et  seq.).  The  meeting  is 
open  to  the  public. 
DATES:  The  Klamath  River  Basin 
Fisheries  Task  Force  will  meet  from  1 
p.m.  to  6  p.m.  on  Wednesday.  )une  22, 
and  from  8  a.m.  to  5  p.m.  on  Thursday. 
June  23, 1994. 

PUCE:  The  meeting  will  be  held  at  the 
Miner's  Inn  Convention  Center.  122  Essl 
Miner  Street,  Yreka,  Califo.mia. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr 
Donald  A.  Iverson,  Project  Leader.  US 
Fish  and  Wildlife  Service,  P.O.  Box 
1006,  Yreka,  California  9609:-1006 
telephone  (916)  842-5763. 
SUPPLEMENTARY  INFORMATION:  For 
background  information  on  the  Task 
Force,  please  refer  to  the  notice  of  their 
initial  meeting  that  appeared  in  the 
Federal  Register  on  July  8, 1987  (52  FR 
25639).  The  Task  Force  will  meet  to 
recommend  projects  for  funding  through 
Federal  and  State  fishery  restoration 
grants  in  the  1995  fiscal  year,  decide  on 
a  procedure  for  public  review  of  a  third 
draft  of  a  restoration  plan  amendment 
dealing  with  the  upper  Klamath  basin, 
and  consider  how  to  implement 
restoration  plan  policies  dealing  with 
Klamath  Rjver  Hows 

Dated.  May  25, 199^1 

Thomas  |.  Dwyer, 

Acting  Reg:onol  DiTtcior  V  S  Fish  and 
Wildlife  Sen  ice. 

IFR  Doc,  94-13^32  Filed  6-2-94  8  45  an  I 
BILLING  CODE  O10-6&JM 


Minerals  Management  Service 

Outer  Continental  Sheif,  Central  and) 
Western  Guff  o«  Mexico  Natural  Gas 
and  Oil  Lease  Sales  152  and  155 

AGENCY:  Minerals  Management  Sen  ice., 
Interior. 

ACTION:  availability  of  the  proposed 
notices  of  sale. 


Gulf  of  Mexico  Outer  Continental 
Shelf  IOCS),  Notice  of  Availability  of 
the  Proposed  Notices  of  Sale  for 
proposed  Natural  Gas  and  Oil  Lease 
Sale  152  in  the  Central  Gulf  of  Mexico 
and  proposed  Natural  Gas  and  Oil  Lease 
Sale  155  m  the  Western  Gulf  of  Mexico 
This  Notice  of  Availability  is  published 
pursuant  to  30  CFR  256.29(c),  as  a 
matter  o5  information  to  the  public 

With  regard  to  natural  gas  and  oil 
leasing  on  the  OCS,  the  Secretan,'  of  the 
Interior,  pursuant  to  section  19  of  the 
OCS  Lands  Act,  as  amended,  provides 
the  affected  States  the  opportunity  to 
review  the  proposed  Notices  of  Sale. 

The  proposed  Notices  of  Sale  for 
propof^ed  Sales  152  and  155  may  he 


obtained  by  written  request  to  the 
Public  Information  Unit,  Gulf  of  Mexico 
Region,  Minerals  Management  Service. 
1201  Elmwood  Park  Boulevard,  New 
Orleans,  Louisiana  70123-2394,  or  by 
telephone  at  (504)  736-2519. 

The  final  Notices  of  Sale  will  be 
published  in  the  Federal  Register  ai 
least  30  days  prior  to  the  date  ol  bid 
opening.  Bid  opening  is  scheduled  for 
early  1995  for  proposed  Sale  152.  and 
mid-1995  for  proposed  Sale  155. 

Dated  May  23,  1994. 
Tom  Fry, 

Director,  Minerals  Management  Servtct- 
IFR  Doc  94-13507  Filed  6-2-94;  8:45  airil 
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INTERSTATE  COMMERCE 
COMMISSION 

[Docket  No.  AB-406  (Sub-No.  IX)] 

Central  Kansas  Railway,  Inc.— 
Abandonment  Exemption — in  Kay  and 
Grant  Counties,  OK,  and  Harper 
County,  KS 

AGENCY:  Interstate  Commerce 

Commission. 

ACTION:  Notice  of  Exemption. 

SUMMARY:  The  Commission  exempts 
from  the  prior  approval  requirements  oi 
49  U.S.C.  10903-10904  the 
abandonment  by  Central  Kansas 
Railway,  Inc.,  of  a  48-mile  line  of 
railroad  in  Kay  and  Grant  Counties.  OK 
and  Harper  County,  KS,  subject  to 
standard  labor  protective  conditions  and 
an  environmental  condition. 
DATES:  Provided  no  formal  expressicn  ol 
intent  to  file  an  offer  of  financial 
assistance  has  been  received,  this 
exemption  will  be  effective  on  July  3. 
1994.  Formal  expressions  of  intent  to 
file  an  offer  of  financial  assistance  undej 
49  CFR  1 152.27(c)(2) '  must  be  filed  by 
June  13, 1994.  Petitions  to  stay  must  bp 
filed  by  June  13, 1994.  Requests  for  a 
public  use  condition  conforming  to  49 
CFR  1152.28(a)(2)  and  petitions  to 
reopen  must  be  filed  by  June  23, 1994. 
ADDRESSES:  Send  pleadings,  referring  to 
Docket  No.  AB-406  (Sub-No.  IX),  to-  (1 1 
Office  of  the  Secretary,  Case  Control 
Branch,  Interstate  Commerce 
Commission,  Washington,  DC  20423; 
and  (2)  Petitioner's  representatives; 
Louis  E.  Gitomer,  Taylor,  Morell  & 
Gitomer,  919  18th  Street,  NW.,  Suite 
210,  Washington,  DC  20006. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beryl  Gordon,  (202)  927-5610.  ITDD  foi 
the  hearing  impaired:  (202)  927-5721 .1 


'  See  Exempt,  of  Rail  Abandonment  -Oikti.  ft 
> man  Assist.,  4  1  CC2d  If  4  (1987). 


SUPPLEMENTARY  INFORMATION: 
Additional  information  is  contained  in 
the  Commission's  decision.  To  purchase 
a  copy  of  the  full  decision,  write  to,  call, 
or  pick  up  in  person  from:  Dynamic 
Concepts,  Inc.,  room  2229,  Interstate 
Commerce  Commission  Building, 
Washington,  DC  20423.  Telephone: 
(202)289-4357/4359.  (Assistance  for 
the  hearing  impaired  is  available 
through  TDD  services  at  (202)  927- 
5721.1 

Decided:  May  20,  1994, 

By  the  Commission,  Chairman  McDonald. 
Vice  Chairman  Phillips.  Commissioners 
Simmons  and  Morgan. 
Sidney  L.  Strickland,  Jr., 
Socretary: 

IFR  Doc.  94-13512  Filed  6-2-94;  8:45  am] 
BILLING  CODE  7035-01-P 


DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993  High  Performance 
Composites  Cooperative  Arrangement 

Notice  is  hereby  given  that,  on  April 
fi.  1994,  pursuant  to  Section  6(a)  of  the 
National  Cooperative  Research  and 
Production  Act  of  1993,  15  U.S.C.  4301 
pt  seq.  ("the  Act").  BDM  Federal  Inc. 
filed  written  notifications 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  disclosing  (1)  the  identities 
of  the  parties  and  (2)  the  nature  and 
objectives  of  a  cooperative  arrangement 
known  as  the  "Agreement  for  the 
Establishment  of  a  Cooperative 
Arrangement  for  Development  of  High 
Performance  Composites"  (the  "HPC"). 
The  notifications  were  filed  for  the 
purpose  of  invoking  the  Act's  provisions 
limiting  the  recovery  of  antitrust 
plaintiffs  to  actual  damages  under 
specified  circumstances.  Pursuant  to 
Section  6(b)  of  the  Act,  the  identities  of 
the  parties  are  BDM  Federal,  Inc., 
McLean,  VA;  General  Electric  Company, 
acting  through  General  Electric  Aircraft 
Engines.  Evendale,  OH;  and  United 
Technologies  Corporation,  acting 
through  Pratt  &  Whitney,  Government 
Engines  and  Space  Propulsion,  Hartford, 
CT.  The  purpose  of  the  project  is  to 
pursue  a  research  program  sponsored  by 
the  Advanced  Research  Projects  Agency 
into  low  cost,  high  performance  ceramic 
matrix  and  metal  composites  for 
objectives  are  to  avoid  inefficient 
duplication  of  effort  and  expense, 
improve  general  scientific  knowledge  in 
this  area  by  answering  fundamental 
questions,  and  accelerate  the 


development  of  this  technology.  To 
meet  these  objectives,  the  Partnership 
will  collect,  exchange,  and  analyze 
research  information  regarding  this^ 
technology;  conduct  tests  and  develop 
basic  engineering  techniques  for  use  in 
proof  of  theories  and  concepts  in  the 
relevant  topics;  and  perform  further  acts 
allowed  by  the  Act  that  would  advance 
the  Partnership's  objectives  in  this  area. 
Constance  K.  Robinson, 
Director  of  Operations,  Antitrust  Division. 
[FR  Doc.  94-13545  Filed  6-2-94:  8:45  am] 
BILLING  CODE  4410-01-M 


Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993  Natural  Gas  Vehicle 
Technology  Partnership 

Notice  is  hereby  given  that,  on  May  3. 
1994,  pursuant  to  Section  6(a)  of  the 
National  Cooperative  Research  and 
Production  Act  of  1993,  15  U.S.C.  4301 
et  seq.  ("the  Act"),  General  Motors 
Corporation  filed  written  notifications 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  disclosing  (1)  the  identities 
of  the  parties  and  (2)  the  nature  and 
objectives  of  a  cooperative  research 
project  entitled  "Natural  Gas  Vehicle 
Technology  Partnership".  The 
notifications  were  filed  for  the  purpose 
of  invoking  the  Act's  provisions  limiting 
the  recovery  of  antitrust  plaintiffs  to 
actual  damages  under  specified 
circumstances.  Pursuant  to  section  6(b) 
of  the  Act,  the  parties  to  the  project  are 
Chrj'sler  Corporation,  Highland  Park, 
MI;  Ford  Motor  Company,  Dearborn,  MI; 
and  General  Motors  Corporation, 
Detroit,  MI.  The  parties  intend  to 
identify  opportunities  for  joining 
aspects  of  their  independent  research 
and  development  efforts  pertaining  to 
natural  gas  technology  with  respect  to 
automotive  systems.  At  least  initially, 
the  parties  will  concentrate  their 
investigations  on  natural  gas  storage 
techniques.  The  objectives  are  to  avoid 
inefficient  duplication  of  effort  and 
expense,  improve  general  scientific 
knowledge  in  this  area  by  answering 
fundamental  questions,  and  accelerate 
the  development  of  this  technology.  To 
meet  these  objectives,  the  Partnership 
will  collect,  exchange,  and  analyze 
research  information  regarding  this 
technology;  conduct  tests  and  develop 
basic  engineering  techniques  for  use  in 
proof  of  theories  and  concepts  in  the 
relevant  topics;  atid  perform  further  acts 


allowed  by  the  Act  that  would  advance 
the  Partnership's  objectives  in  this  area. 
Constance  K.  Robinson, 
Director  of  Operations.  Antitrust  Division 
IFR  Doc.  94-13546  Filed  6-2-94;  8:45  am) 
BILLING  CODE  4410-01-M 


DEPARTMENT  OF  LABOR 
Employment  Standards  Admlnisteatlon 
Wage  and  Hour  Division 

Minimum  Wages  for  Federal  and 
Federally  Assisted  Construction; 
General  Wage  Determination  Decisions 

General  wage  determination  decisions 
of  the  Secretary  of  Labor  are  issued  in 
accordance  with  applicable  law  and  are 
based  on  the  information  obtained  by 
the  Department  of  Labor  from  its  study 
of  local  wage  conditions  and  data  made 
available  from  other  sources.  They 
specify  the  basic  hourly  wage  rates  and 
fringe  benefits  which  are  determined  to 
be  prevailing  for  the  described  classes  of 
laborers  and  mechanics  employed  on 
construction  projects  of  a  similar 
character  and  in  the  localities  specified 
therein. 

The  detenninations  in  these  decisions 
of  prevailing  rates  and  fringe  benefits 
have  been  made  in  accordance  with  29 
CFR  part  1,  by  authority  of  the  Secretary 
of  Labor  pursuant  to  the  provisions  of 
the  Davis-Bacon  Act  of  March  3.  1931, 
as  amended  (46  Stat.  1494,  as  amended, 
40  U.S.C.  276a)  and  of  other  Federal 
statutes  referred  to  in  29  CFR  part  1, 
appeiidix^^ai-well  as  such  additional 
statuteT^smay  from  time  to  time  be 
enacted  containing  provisions  for  the 
payment  of  wages  determined  to  be 
prevailing  by  the  Secretary  of  Labor  in 
accordance  with  the  Davis-Bacon  Act. 
The  prevailing  rates  and  fringe  benefits 
determined  in  these  decisions,  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimum  wages  payable  on  Federal  and 
federally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
specified  classes  engaged  on  contract 
work  of  the  character  and  in  the 
localities  described  therein. 

Good  cause  is  hereby  found  for  not 
utilizing  notice  and  public  comment 
procedure  thereon  prior  to  the  issuance 
of  these  determinations  as  prescribed  in 
5  U..S.C.  553  and  not  providing  for  delay 
in  the  effective  date  as  prescribed  in  that 
section,  because  the  necessity  to  issue 
current  construction  industry  wage 
determinations  frequently  and  in  large 
volume  causes  procedures  to  be 
impractical  and  contrary  to  the  public 
interest. 
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General  wage  det 
decisions,  and  modifi 
supersedeas  decisions 
no  expiration  dales 
from  their  date  of  n 
Register  or  on  the  datt 
received  by  the  agenc) 
earlier.  These  decisiorfc 
in  accordance  with  th 
CFR  parts  1  and  5.  Ac 
apphcable  decision,  t 
modifications  issued, 
part  of  every  contract 
the  described  work  wi 
geographic  area  indica 
an  applicable  Federal  j 
law  and  29  CFR  part  5. 
and  fringe  benefits,  nol 
published  herein,  and 
contained  in  the  Gove 
Office  (GFO)  documeni 
"General  Wage  Determ 
Under  the  Davis- Bacon 
Acts,"  shall  be  the  min 
contractors  and  su'ot: 
laborers  and  mechanic 
Any  person,  organir.a 
governmental  agency  h 
in  the  rates  determined 
encouraged  to  submit 
fringe  benefit  informati 
consideration  by  the 
Further  information  an( 
explanatory  forms  for 
submitting  this  data 
writing  to  the  U.S.  Dep; 
Employment  Standards 
Wage  and  Hour  Divisioi 
Wage  Detenninations 
Avenue,  NW.,  room  S- 
Washington.  DC  20210 

New  General  Wage 
Decisions 

The  numbers  of  the  d 
to  the  Government  Print  i 
document  entitled  "General 
Determinations  Issued  I 
Bacon  and  Related  Acts 
Volume  and  State. 

Volume  II 

Virginia 
VA540ill  (Jun.  3,1994) 

Modifif.ation  to  General 
Determination  Decision; 


The  number  of  decisi(*!s 
Government  Printing  Of  i 
entitled  "General  Wage 
Issued  Under  the  Davis- 
Related  Acts"  being  mot  i 
by  Volume  and  State.  Da  l 
publication  in  the  Feder  il 
in  parentheses  following 
being  modified. 


Volume  I 

Rhode  Island 
RlWOOOl  (Ftb. 


11.  1994) 
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ce  document 
)eterminations 
aeon  and 
fied  are  listed 

of 


Daes 


Register  are 
the  decisions 


Ri940O02  (Feb.  11,  1994) 

Massachusetts 
MA940001  (Feb.  11,  1994) 
MA940002  (Feb.  11.  1994) 
MA940OO3  (Feb.  11,  1994) 
MA940005  {Feb.  11.  1994) 
MA940OO6  (Feb.  11. 1994) 
MA940007  (Feb.  11,  1994) 
.M'\940008  (Feb.  11,  1994) 
MA940009  (Feb.  11,  1994) 
MA940013  (Feb.  11.  1994) 

New  )ersey 
N)9400d2  (Feb.  11,  1994) 
NI940003  (Feb.  11,  1994) 
NI94n004  (Feb.  11, 1994) 
NI940007  (Feb.  11,  1994) 
N)940015(Feb.  11.  1994) 

Volume  U 

Virginia 
VA 94001 6  (Feb.  11,  1994) 

West  Virginia 
VVV940002  (Feb.  11.  1994) 
WV940003  (Feb.  11. 1994) 

Volume  III 

Alabama 
AL940008  (Feb.  11,  1994) 
AL940018(Feb.  11,  1994) 
AL940033  (Feb.  11.  1994) 
AL940034  (Feb.  11,  1994) 

Kentucky 

K;Y94(K)01  (Feb.  11,  1994) 
KY940002  (Feb.  11,  1994) 
KY940003  (Feb.  11.  1994) 
KY 940004  (Feb.  11,  1994) 
KY940OO6  (Feb.  11.  1994) 
KY940OO7  (Feb,  11.  1994) 
KY940025  (Feb.  11,  1994) 
KY940027(Feb  11.  1994) 
KY940028  (Feb.  11.  1994) 
KY940029  (Feb.  11.  1994) 
KY940035  (Feb.  11.  1994) 


Volume  IV 

Illinois 

IL940001  (Feb.  11.  1994) 

IL940002  (Feb.  11.1994) 

IL940003  (Feb.  11,  1994) 

IL940O04  (Feb.  11,1994) 

IL940005  (Feb.  11,1994) 

FL940006  (Feb.  11,  1994) 

IL940OO7  (Feb.  11.1994) 

IL940008  (Feb.  11,1994) 

IL940009  (Feb.  11,1994) 

1L940011  (Feb.  11.  1994) 

IL940O12(Feb.  11.1994) 

IL940013  (Feb.  11.1994) 

IL940014  (Feb.  11.  1994) 

IL940015(Feb.  11,  1994) 

IL940016  (Feb.  11.  1994) 

!L940017(Feb.  11,1994) 

IL940021  (Apr.  15,1994) 

IL940022  (Apr.  15,  1994) 

IL940023  (Apr.  15. 1994) 

IL940024  (Apr.  15.  1994) 

IL940025  (Apr.  15.1994) 

IL940026  (Apr.  15,  1994) 

IL940027  (Apr.  15.1994) 

IL940028  (Apr.  15,  1994) 

IL940029  (Apr.  15,  1994) 

IL940030(Apr  15,1994) 

IL940031  (Apr.  15.1994) 

IL940O32(Apr.  15. 1994) 

IL940033  (Apr.  15.  1994) 

IL940034  (Apr.  15,  1994) 

11.940035  (,\pr.  15.1994) 


1L940036  (Apr.  15.1994) 
IL940037  (Apr.  15.  1994) 
IL940038(Apr.  15,  1994) 
IL940039  (Apr.  15.1994) 
IL94004]  (Apr.  15.  1994) 
1L940042  (Apr.  15.1994) 
IL940043  (Apr.  15,  1994) 
1L940044  (Apr.  15.  1994) 
IL940045  (Apr.  15,  1994) 
IL940046  (Apr.  15,1994) 
11.940047  (Apr.  15.1994) 
IL940048  (Apr.  15,  1994) 
1L940049  (Apr.  15,  1994) 
IL940050(Apr.  15,  1994) 
IL940051  (Apr.  15.  1994) 
IL940052  (Apr.  15.  1994) 
IL940053  (Apr.  15.  1994) 
IL940054  (Apr.  15.  1994) 
1L940055  (Apr.  15,1994) 
IL940056  (Apr.  15,  1994) 
IL940057  (Apr.  15,  1994) 
IL940058  (Apr.  15.1994) 
IL940059  (Apr.  15,  1994) 
IL940060(Apr.  15.  1994) 
[L940061  (Apr.  15.  1994) 
11,940062  (Apr.  15,  1994) 
IL9400G3  (Apr.  15.  1994) 
IL940064  (Apr.  15,1994) 
IL940065  (Apr.  15,  1994) 
IL940066(Apr.  15,1994) 
IL940067  (Apr.  15.  1994) 
IL940063  (Apr.  15,1994) 
IL940069  (Apr.  15,  1994) 
IL940070  (Apr.  15,1994) 
1L940071  (Apr.  15,  1994) 
IL940072  (Apr.  15,  1994) 
IL940073  (Apr.  15,  1994) 
(1940074  (Apr.  15.  1994) 
IL940075  (Apr.  15.  1994) 
IL940076  (Apr.  15,  1994) 
IL940077  (Apr.  15,1994) 
IL940078  (Apr.  15,  1994) 
IL940079  (Apr.  15,  1994) 
IL940080  (Apr.  15,  1994) 
IL940081  (Apr.  15,1994) 
IL940O82  (Apr.  15,  1994) 
IL940083  (Apr.  15.  1994) 
IL940084  (Apr.  15.1994) 
IL940085  (Apr.  15,  1994) 
1L940086  (Apr.  15.  1994) 
IL940087  (Apr.  15.  1994) 
IL940088  (Apr.  15.  1S94) 
IL940089  (Apr.  15.  1994) 
IL940090  (Apr.  15,  1994) 
IL940091  (Apr.  15.  1994) 
IL940092  (Apr.  15.1994) 
IL940093  (Apr.  15,  1994) 
IL940094  (Apr.  15,1994) 
IL940095  (Apr.  15,  1994) 
IL940096  (Apr.  15,  1994) 
1L940097  (Apr.  15,  1994) 
IL940098  (Apr.  15,  1994) 
Minnesota 
MN940003  (Feb.  11.  1994) 
MN940007  (Feb.  11,  1994) 
MN940008  (Feb.  11,  1994) 
MN940012  (Feb.  11,  1994) 
MN940015  (Feb.  11.  1994) 
MN940017  (Mar.  25.  1994) 
MN940027  (Mar.  25,  1994) 
.MN940031  (Mar.  25.  1994) 
MN940035  (Mar.  25,  1994) 
.MN940039  (Mar.  25.  1994) 
Ohio 

OH940001  (Feb.  11.  1994) 
OH9400()2  (Feb.  11.  1994) 
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OFI940003 
OH940014 
OH940027 
OH940028 
OH940029 
OH940034 
OH940035 
OH940036 
Wisconsin 
\VI940001 
WI940002 
\VI940003 
WI940004 
VVI940005 
VVI940006 
VVI940007 
WI940008 
WI940009 
WI 940010 
VVI 940011 
VVI940012 
WI  94001 3 
WI940014 
WI940015 
WI940016 
VVI940017 
VVI940018 
VVI940019 
WI940020 
WI940021 
VVI940024 
WI940025 
WI940026 
WI940027 
VVI940028 
WI940029 
WI  940030 
WI940032 
WI940034 
WI940035 


fFeb.  11, 
(Feb.  11, 
(Feb.  11, 
(Feb.  11. 
(Feb.  11. 
(Feb.  11. 
(Feb.  11. 
(Feb.  11, 


(Feb.  11 
(Feb.  11, 
(Feb.  11, 
(Feb.  11, 
(Feb.  11, 
(Feb.  11, 
(Feb.  11, 
(Feb.  11, 
(Feb.  11, 
(Feb.  11, 
(Feb.  11, 
(Feb.  11, 
(Feb.  11, 
(Feb.  11. 
(Feb.  11. 
(Feb.  11, 
(Feb.  11, 
(Feb.  11, 
(Feb.  11, 
(Feb.  11, 
(Feb.  11, 
(Feb.  11, 
(Feb.  11, 
(Feb.  11. 
(Feb.  11. 
(Feb.  11. 
(Feb.  11, 
(Feb.  U. 
(Feb.  11. 
(Feb.  11. 
(Feb.  11. 


1994) 
1994) 
1994) 
1994) 
1994) 
1994) 
1994) 
1994) 

1994) 
1994) 
1994) 
1994) 
1994) 
1994) 
1994) 
1994) 
1994) 
1994) 
1994) 
1994) 
1994) 
1994) 
1994) 
1994) 
1994) 
1994) 
1994) 
1994) 
1994) 
1994) 
1994) 
1994) 
1994) 
1994) 
1994) 
1994) 
1994) 
1994) 
1994) 


Volume  V 

Iowa 
IA940002 
IA940004 
IA940037 

Kansas 
KS940007 
KS940009 
KS940011 
KS940012 
KS940013 
KS940014 
KS940016 
KS940018 
KS940019 
KS940021 
KS940022 
KS940023 
KS940025 
KS940063 

Louisiana 
LA940001 
L.\940004 
LA940005 
L\940014 
L'\940015 
LA  940018 


(Feb.  11, 
(Feb.  11. 
(Feb.  11. 

(Feb.  11. 
(Feb.  11, 
(Feb.  11, 
(Feb.  11. 
(Feb.  11, 
(Feb.  11, 
(Feb.  11, 
(Feb.  11. 
(Feb.  11, 
(Feb.  11, 
(Feb.  11, 
(Feb.  11, 
(Feb.  11. 
(Mar.  25, 

(Feb.  11, 
(Feb.  11. 
(Feb.  11, 
(Feb.  11. 
(Feb.  11, 
(Feb.  11. 


1994) 
1994) 
1994) 

1994) 
1994) 
1994) 
1994) 
1994) 
1994) 
1994) 
1994) 
1994) 
1994) 
1994) 
1994) 
1994) 
1994) 

1994) 
1994) 
1994) 
1994) 
1994) 
1994) 


00940007  (Feb 

CO940008  (Feb 
Idaho 

ID940001  (Feb. 

ID940003  (Feb. 

ID940004  (Feb. 
Montana 

MT940001  (Feb 

MT940006  (Feb 

MT940007  (Feb 

MT940008  (Feb. 
North  Dakota 

ND940001  (Feb. 

ND940005  (Feb. 

ND940019  (Apr. 

ND940024  (Apr. 

ND940057  (Apr. 
Nevada 

NV940001  (Feb. 

NV940005  (Feb. 

NV940007  (Feb. 
Oregon 

OR940001  (Feb. 

OR940004  (Feb. 
South  Dakota 

SD940O02  (Feb. 

SD940024  (Apr. 

SD940041  (Apr. 
Washington 

VVA940001  (Feb. 

WA940002  (Feb 

WA940003  (Feb. 

\VA940006  (Feb. 

WA940007  (Feb. 

WA940008  (Feb. 

VVA940010  (Feb. 

VVA940013(Feb. 


.  11. 1994) 
.  11.  1994) 

11.1994) 
11.  1994) 
11.1994) 

.  11,1994) 

.  11,  1994) 

11,  1994) 

11,1994) 

11.1994) 
11.  1994) 

I.  1994) 
1.1994) 
29.  1994) 

II,  1994) 
11,  1994) 
11.  1994) 

11,1994) 
11.1994) 

11,  1994) 
1.  1994) 
1.  1994) 

11.  1994) 
11.  1994) 
11.  1994) 
11.  1994) 
11,  1994) 
11.  1994) 
11.1994) 
11,  1994) 


Volume  VI 

Alaska 
AK940001  (Feb.  11.1994) 

Colorado 
CO940001  (Feb.  11.  1994) 
LO940005  (Feb.  11.  1994) 
CO940006  (Feb.  11.1994) 


General  Wage  Determination 
Publication 

General  wage  determinations  issued 
under  the  Davis-Bacon  and  related  Acts, 
including  those  noted  above,  may  be 
found  in  the  Government  Printing  Office 
(GPO)  document  entitled  "General  Wage 
Determinations  Issued  Under  The  Davis- 
Bacon  And  Related  Acts".  This 
publication  is  available  at  each  of  the  50 
Regional  Government  Depository 
Libraries  and  many  of  the  1.400 
Government  Depository  Libraries  across 
the  country.  Subscriptions  may  be 
purchased  from:  Superintendent  of 
Documents,  U.S.  Government  Printing 
Office,  Washington,  DC  20402.  (202) 
783-3238. 

When  ordering  subscription(s),  be 
sure  to  specify  the  State(s)  of  interest, 
since  subscriptions  may  be  ordered  for 
any  or  all  of  the  six  separate  volumes, 
arranged  by  State.  Subscriptions  include 
an  annual  edition  (issued  in  January  or 
February)  which  includes  all  current 
general  wage  determinations  for  the 
States  covered  by  each  volume. 
Throughout  the  remainder  of  the  year, 
regular  weekly  updates  will  be 
distributed  to  subscribers. 


Signed  at  Washington.  DC  this  27th  day  of 
May  1994. 

Alan  L.  Moss, 

Director,  Division  of  Wage  Determinations. 
(FR  Doc.  94-13439  Filed  6-2-94:  8:45  am] 
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NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

Cooperative  Agreement  for  a  Study  of 
Growth  and  Diversity  in  Folk  and 
Traditional  Arts 

AGENCY:  National  Endowment  for  the 

Arts. 

ACTION:  Notification  of  availabilitv. 


SUMMARY:  The  National  Endou-ment  for 
the  Arts  is  requesting  proposals  leading 
to  the  award  of  a  Cooperative 
Agreement  for  a  study  of  the  Growth 
and  Diversity  in  Folk  and  Traditional 
Arts  in  the  United  States  and  its 
Territories.  The  project  will  result  in  a 
report,  or  series  of  reports,  that  will 
advance  public  knowledge  and 
understanding  of  the  complexity  of  the 
folk  and  traditional  arts  in  America, 
including  an  examination  of  its  art 
forms,  artists,  audiences,  and  arts 
organizations;  the  growth  in  the 
quantity  of  this  activity  in  the  last  15 
years;  and  an  overview  of  how  this 
activity  is  supported  through  public  arts 
agencies  and  through  folk  and 
traditional  arts  organizations 
themselves.  It  is  anticipated  that  the 
project  will  entail  ten  case  studies; 
identification,  compilation,  and  analysis 
of  secondary  data  on  cultural  and  ethnic 
diversity;  and  interviews  with  Folk  and 
Traditional  Arts  Organizations.  Those 
interested  in  receiving  the  Solicitation 
package  should  reference  Program 
Solicitation  PS  94-10  in  their  written 
request  and  include  two  (2)  self- 
addressed  labels.  Verbal  requests  for  the 
Solicitation  will  not  be  honored. 
DATES:  Program  solicitation  PS  94-10  is 
scheduled  for  release  approximately      >_ 
June  17,  1994  with  proposals  due 
August  15.  1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  I.  Hummel.  Contracts  Division. 
National  Endowment  for  the  Arts,  1100 
Pennsylvania  Ave.  NW..  Washington, 
DC  20560  (202/682-5482). 
William  I.  Hummel, 

Director,  Contracts  and  Procurement  Division. 
|FR  Doc.  94-13528  Filed  6-2-94:  8:45  ami 
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International  Advisory  Panel;  Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
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L.  92-46.1),  as  amended 
given  that  a  meeting  of  t! 
Advisory  Panel  (Residen 
Fellowships  Visual  Art.s 
.Section)  to  the  National 
Arts  will  be  held  on  June 
The  pane!  will  meet  fron 
p.m.  in  room  716,  at  the 
CenlcT,  1100  Penusylvd; 
NAV..  Washington,  DC  20 
This  meeting  is  for  the 
application  evaluation,  u 
National  Foundation  on 
Humanities  Act  of  1965. 
including  discussion  of  i 
given  in  confidence  to  ih 
pnnt  app!;c?nts.  In  accor  1 
diHerminaiion  of  the  Chai 
February  8, 1994,  this  scs 
closed  to  the  public  , 
subsections  (c)(4),  (6)  an 
section  552b  of  title  5.  U 
Code. 

Further  information  wi 
this  meeting  can  be  obtair 
Yvonne  M.  Sabine,  Advij 
Management  Officer.  Nat 
Endowment  for  the  Arts. 
DC  20506,  or  call  202/68 
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Dated:  Ma>  20.  1904. 
Yvonne  M.  Sabine, 

DirfH^tor.  Office  of  Panel  Op<:}%i 
Endowment  for  the  Arts. 
|FR  Doc.  94-13527  Filed  6-2 
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Presenting  and  Commissioning 
Advisory  Panel;  Meeting 

Pursuant  to  section  10(i 
Federal  Advisory  Commi 
L.  92-463),  as  amended 
given  that  a  meeting  of  th 
and  Commissioning  Adv 
(Dance  on  Tour  Section)  tc 
Council  on  the  Arts  will  . 
15-16.  1994.  The  panel  w 
8:30  a.m.  to  5:30  p.m.  in 
the  Nancy  Hanks  Center 
Pennsylvania  Avenue,  NU 
Washington,  DC  20506. 

Portions  of  this  meeting 
to  the  public  from  8:30  a.n 
on  June  15  for  orientation 
and  a  discussion  of  the 
report  and  from  4  p.m.  to 
June  16  for  a  policy  and  gu 
discussion. 

The  remaining  portions 
meeting  from  4:30  p.m.  to 
June  15  and  from  8:30  am 
June  16  are  for  the  purpose 
review,  discussion,  evalua 
recommendation  on  appl 
financial  assistance  under 
Foundation  on  the  Arts  anc 
Humanities  Act  of  1965.  as 
including  information  gi\ 
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confidence  to  the  agency  bv  grant 
applicants.  In  accordance  with  the 
deformination  of  the  Chairman  of 
February  8,  1994,  these  sessions  will  be 
closed  to  the  public  pursuant  to 
subsection  (c)(4).  (6)  and  {9)(B)  of 
.section  5."j2I)  of  title  5.  United  .States 
Code. 

Any  person  may  observe  meftings,  or 
portions  thereof,  of  advisory  panels 
which  are  open  to  the  public,  and  may 
be  permit'ed  to  participate  in  the 
panel's  discussions  at  the  discretion  of 
the  Panel  chairman  and  with  the 
approval  of  the  full-time  Federal 
employee  in  attendance. 

Ff  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  of  Special  Constituencies. 
National  Endowment  for  the  Arts,  1100 
Pennsylvania  Avenue,  N'.V., 
Washington,  DC  20506,  202/682-5532, 
TYY  202/682-5496.  at  least  seven  (7) 
days  prior  to  the  meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  M.  Sabine,  Committee 
Management  Officer,  National 
Endowment  for  die  Arts.  Washington. 
DC  20506,  or  call  202/682-5439. 

Dated:  Ma)'  24,  1994. 

Yvonne  M.  Sabine. 

Director.  Office  of  Panel  Operations.  National 
Endowment  for  the  Arts. 

IFR  Doc.  94-13526  Filed  6-2-94:  845  am] 
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COMMISSION  OF  FINE  ARTS 
Notice  of  Meeting 

The  Commission  of  Fine  Arts' 
meeting  scheduled  for  16  June  1994  has 
been  cancelled.  The  next  mc'eting  is 
schjeduled  for  28  July  1994  at  10  a.m.  in 
the  Commission's  offices  in  the  Pension 
Building,  suite  312,  Judiciary  Square. 
441  F  Street  NW,  Washington,  DC  20001 
to  discuss  various  projects  affecting  the 
appearance  of  Washington.  DC, 
including  buildings,  memorials,  parks, 
etc.;  also  matters  of  design  referred  by 
other  agencies  of  the  government. 

Inquiries  regarding  the  agenda  and 
requests  to  submit  written  or  oral 
statements  should  be  addressed  to 
Charles  H.  Atherton,  Secretary. 
Commission  of  Fine  Arts,  at  the  above 
address  or  call  the  above  number. 

Dated  in  Washington.  DC  24  Mav  1994. 
Charles  H.  Atherton, 
Secretary: 
IFR  Doc.  94-13549  Filed  fh-2-94:  8:45  am) 
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NATIONAL  INDIAN  GAMING 
COMMISSION 

Notice  of  Approval  of  Class  III  Tribal 
Gaming  Ordinances 

AGENCY:  National  Indian  Gaming 
Commission. 

ACTION:  Notice  of  approval  of  cla.vs  III 
gaming  ordinances. 

SUMMARY:  'ihe  purpose  of  this  notice  is 
to  inform  the  public  of  class  III  ginning 
ordinances  approved  by  the  Chairman 
of  the  National  Indian  Gaming 
Commission. 

FOR  FURTHER  INFORMATION  CONTACT: 
Su-an  Carletta  at  (202)  632-7003  exi.  34. 
or  by  facsimile  at  (202)  632-7066  (not 
toll-free  numbers). 
SUPPLEMENTARY  INFORMATION:  The 
Indian  Gaming  Regulatory  Ad  (IGRA) 
25  U.S.C.  2701  et  seq.,  was  signed  into 
law  on  October  17.  1988.  The  IGRA 
established  the  National  Indian  Gaming 
Commission  (the  Commission).  Section 
2710  of  the  IGRA  authorizes  the 
Commission  to  approve  class  II  and 
class  HI  tribal  gaming  ordinances. 
Section  2710(d)(2)(B)  of  die  IGRA  as 
implemented  by  25  CFR  522.8  (58  FR 
5811  (January'  22.  1993)).  requires  the 
Commission  to  publish,  in  the  Federal 
Register,  approved  class  III  gaming 
ordinances. 

The  IGRA  requires  all  tribal  gaming 
ordinances  to  contain  the  same 
requirements  concerning  ownership  of 
the  gaming  activity,  use  of  net  revenues, 
annual  audits,  health  and  safety, 
background  investigations  and  licensing 
of  key  employees.  The  Commission, 
therefore,  believes  that  publication  of 
each  ordinance  in  the  Federal  Register 
would  be  redundant  and  result  in  an 
unnecessary  cost  to  the  Commission. 
The  Commission  believes  that 
publishing  a  notice  of  approval  of  each 
class  III  gaming  ordinance  is  sufficient 
to  meet  the  requirements  of  25  U.S  C. 
2710(d)(2)(B).  Also,  the  Commission 
will  make  copies  of  approved  class  III 
ordinances  available  to  the  public  upon 
request.  Requests  can  be  made  in 
writing  to:  National  Indian  Gaming 
Commission,  1850  M  St.,  NW.,  suite 
250,  Washington,  DC  20036. 

The  Chairman  has  approved  tribal 
gaming  ordinances  authorizing  class  111 
gaming  for  the  following  Indian  tribes: 

Big  Valley  Rancheria  of  Porno  Indians    ' 
Confederated  Tribes  of  the  Umatilla  Indian 

Reser\'ation 
Crow  Creek  Sioux  Tribe 
Eiem  Indian  Colony 
Jicarilla  Apache  Tribe 
Kit  kapoo  Traditional  Tribe  of  Texas 
l-ac  Vieux  Desert  Band  of  Lake  Superior 

Chippewa  Indians 


Moapa  Band  of  Paiutes 

Rosebud  Sioux  Tribe 

Temecula  Band  of  Luiseno  Mission  Indians 

Turtle  Mountain  Band  of  Chippewa  Indians 

Wisconsin  Winnebago  Nation 

Anthony  I-  Hope, 

Chairman. 

IFR  Doc.  94-13481  Filed  6-2-94:  8:45  am] 
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NATIONAL  SCIENCE  FOUNDATION 

Special  Emphasis  Panel  in  Electrical 
and  Communication  Systems;  Notice 
of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

Xame:  Spec  ial  Emphasis  Panel  in 
Electrical  &  Communication  Systems. 

Date  and  Time:  June  21.1 994.  8  a.m. -5 
p.m. 

P/ace; National  Science  Foundation.  4201 
Wilson  Blvd..  Room  365.  Arlington.  Vii^inia 
22230. 

Contact  Person-  Dr  Albert  B.  Harvey. 
Program  Director.  ECS.  Room  675,  National 
Si  ience  Foundation.  4201  Wilson  UK  d. 

Tf^lephonn:  703/305-1339. 

Type  of  Meeting:  Closed. 

Purpose  of  Meeting:  To  provide  advice  and 
rucommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:To  review  and  evaluate  researt  h 
proposals  at/part  of  the  selection  process  for 
B\va,'ds. 

Reason  for  Closing:  The  proposals  buing 
rt;viewed  include  information  of  a 
proprietar>'  con.nciential  nature.  incJi.ding 
tfchnicai  information:  financial  data,  such  as 
sfiianes;  and  p«irsonal  iniormation 
concerning  individuals  as'-.oc:iated  with  the 
^.loposais.  These  matters  are  exempt  under  5 
U.S.C.  ."iSrbtr)  (A)  ST).i  (6)  of  the  Govemmt-nt 
Si:r)shine  Act. 

Daffc/:  May  27.  1994. 
M.  Rebecca  Winkler, 

Cor.unit'ee  M'tna^eniunt  Officer. 

IFR  Doc.  94-13511  Filed  6-2-94:  H-ib  am] 
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Special  Emphasis  Panel  in  Graduate 
Education  and  Research  Development; 
Notice  of  Meeting 

In  accordanc:e  with  the  Federal 
Advisory  Committee  Act  (Pub.  L  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

.\am.c:  Special  Emphasis  Panel  in  Graduate 
Ediication  and  Research  Development. 

Date  and  Time:  June  15-17,  1994:  8.30  a.m. 
to  5  p.m. 

P/oce.  Slate  Plaza  Hotel,  2117  E  Street. 
North  West.  Washington,  DC.  2W)37 

Type  of  Meeting:  Closed. 


Contact  Person:  Rcxjsevelt  Y.  Johnson, 
Program  Director.  4201  Wilson  Boulevard, 
room  907,  Arlington.  VA  22230  Telephone: 
(703)  306-1696. 

Purpose  ofMtg: To  provide  advue  and 
recommendations  concerning  proposals 
submitted  to  the  Graduate  Researc:h 
Traineeships  Program  (GRT). 

Agenda:  Review  and  evaluate  GRT 
proposals. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary'  or  confidential  nature,  including 
technical  information:  financial  data,  such  as 
salaries:  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  within 
exemptions  4  and  6  of  5  C.S.C.  552  b.  (c)  (4) 
and  (h)  of  the  Government  in  the  Sunshine 
Act. 

Dated:  May  27, 1994. 
Nf.  Rebecca  Winkler, 

Committee  Management  Officer. 

IFR  Doc.  94-13510  Filed  6-2-94:  8:45  air.l 
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NUCLEAR  REGULATORY 
COMMISSION 

Patriots  Point  Development  Authority; 
U.S.  Maritime  Administration;  N.S. 
SAVANNAH;  Environmental 
Assessment  and  Finding  of  no 
Significant  Impact  Regarding  License 
Amendment 

(Docket  No.  50-238J 

The  U.S.  Nuclear  Regulatory 
Commission  (NRC)  is  considering 
issuance  of  an  amendment  to  the 
Amended  Facility  License  No.  NS-1 
issued  to  the  Patriots  Point 
Development  Authority  (PPDA)  and  the 
U.S.  Maritime  Administration  (MAR.'KD) 
for  possession  but  not  operation  of  the 
nuclear  reactor  fscihty  aboard  the  WS. 
Savannah. 

Environmental  Assessment 

Identification  of  Proposed  Action 

By  application  dated  May  19,  1994,  as 
supplemented  bv  letters  dated  May  24, 
and  May  25,  1994,  PPDA  and  MAR.\D 
requested  authorization  to  (1)  delete  the 
PPDA  as  a  co-licensee,  allow  relocation 
of  the  N.S.  Savannah  to  the  James  River 
Reserve  Fleet  (JRRF),  (2)  change 
responsibility  for  the  performance  of 
radiological  health  physics  coverage, 
surveillance  and  response  to  the  U.S. 
Army  Center  for  Public  Works, 
Humphries  Engineering  Center,  (3) 
change  the  composition  of  the  Review 
and  Audit  Committee  to  be  consistent 
with  the  deletion  of  PPDA  as  a  co- 
licensee,  and  (4)  make  other  minor 
changes  and  discontinue  public  access 
to  the  facility.  PPDA  has  decided  to 
tiiscontinue  use  of  dr?  ship  as  a  museum 


e.Khibit  and  return  the  ship  to  MARAD. 
which  has  retained  ownership.  The  ship 
was  removed  from  the  PPDA  pier  on 
May  24,  1994,  under  the  existing 
license.  The  ship  will  be  towed  to 
Baltimore,  Maryland,  for  drydork 
repairs,  also  under  the  existing  licen.se 
The  ship  will  then  be  relocated  to  the 
JRRF,  near  Fort  Eustis,  Virginia  for  long 
term  storage. 

Need  for  Proposed  Action 

The  proposed  action  is  needed  in 
order  to  remove  the  PPDA  as  co- 
licensee,  to  relocate  the  N.S.  Savannah 
to  the  JRRF,  near  Fort  Eustis,  Virginia, 
for  long  term  storage  following  repairs 
in  drv'dock,  and  to  change  Technical 
Specifications  consistent  with  these 
changes  in  licensee  and  location. 

Environmental  Impact  of  the  Prnjxisfd 
Action 

The  potential  environmental  mipac.l 
associated  with  this  action  is  the 
relocation  of  the  ship  to  the  JRRF  for 
long  term  storage. 

With  regard  to  potential  radiolopifj»l 
impacts,  twenty  two  years  ago.  the 
reactor  was  defueled.  the  control  reds 
were  disengaged  from  their 
mechanisms,  primary  system,  pump 
rotors  were  removed  from  the  pump.-^ 
and  other  physical  changes  were 
performed  to  make  the  reactor 
permanently  inoperable.  Core  inlemals 
and  primarv  system  piping  and 
components  are  entombed  within  the 
heavily  shielded  containment  vovjel 
which  is  sealed.  No  additional 
radioactivity  will  be  produced,  and  the 
existing  residual  radioactivity  will 
continue  to  decrease  by  radioacti\  e 
decay.  From  1981  until  1993,  the  ship 
was  open  to  the  public  as  a  niuseom 
with  no  measurable  radiation  exposure 
to  any  member  of  the  public.  To  pre\  cnt 
public  access  to  potential  cont.i.miuatcd 
or  radiation  areas  in  the  ship,  tho^e 
areas  will  continue  to  be  sealed  nnf! 
security  for  the  ship  will  be  maintain»*d 
at  the  JRRF  effectively  similar  to  ih;!t  in 
place  a*  the  PPDA  pier. 

In  the  unlikely  event  that  radior;fiive 
waste  is  produced  on  the  ship,  all  wa-^te 
will  be  rf:moved,  packaged,  and  shippe.i 
offsite,  or  released  in  accordance  with 
radiological  control  procedures  that  are 
in  place  and  imple.mented  to  en;,jre  th;.t 
releases  of  radioactiv  e  wastes  from  the 
facility  are  within  the  limits  of  10  C;FR 
part  20  and  are  as  low  as  reasoniiblv 
achievable  (ALARA). 

Based  on  the  review  of  the  proposed 
acliviiies  associated  with  the  lict^;:.'::e 
amendment  for  the  N.S.  Savannah,  the 
staff  has  determined  that  there  wii!  Ix; 
no  significant  increase  in  the  amnjnf.s  of 
pffluent.s  that  mav  l>e  released  ofL^itj'. 
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intended  to  moor  the  N.S 
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Since  the  Commission 
there  are  no  significant 
impacts  that  would  result 
proposed  action,  any  alte 
equal  or  greater  environmental 
need  not  be  evaluated. 

The  principal  altemati\t 
proposed  amendment 
to  deny  the  request.  This 
force  the  PPDA  to  remain 
licensee  and  the  ship  to  b< 
the  PPDA  pier.  However, 
returned  the  ship  to  the  mIaRAD 
accordance  with  the  chart ; 
and  the  authorizing  legi 
96-311,  August  28. 1980). 

Alternative  Use  ofRi 

No  alternatives  appear  . 
different  or  lesser  effect  or 
available  resources. 


islet 


lesoun  es 


Agencies  and  Persons  Con  mlted 

The  NRC  staff  consulted  the  U.S. 
Coast  Guard,  and  the  State ;  of  South 
Carolina  and  Virginia  in  re  i^iewing  the 
request  from  the  licensees 

Finding  Of  No  Significant  mpact 

The  Commission  has  detBrmined  not 
to  prepare  an  environment  il  impact 
statement  for  the  proposed  action  based 
upon  the  foregoing  enviror  mental 
assessment.  The  Commissi  )n  concludes 
that  the  proposed  action  w  11  not  have 
a  significant  effect  on  the  qjiality  of  the 
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human  environment  for  the  reasons  set 
out  above. 

For  detailed  information  with  respect 
to  this  proposed  action,  see  the 
application  for  amendment  dated  May 
19,  1994.  as  supplemented  by  letters 
dated  May  24,  and  May  25,  1994.  These 
documents  are  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room,  2120  L  Street.  NW.. 
Washington.  DC  20555. 

Dated  at  Rockville,  Marvland,  27th  day  of 
May  1994. 

For  The  Nuclear  Regulatory  Commission. 
Seymour  H.  Weiss, 

Director.  Non-Power  Reactors  and 
Decommissioning  Project  Directorate, 
Division  of  Operating  Reactor  Support.  Office 
of  Nuclear  Reactor  Regulation. 
(PR  Doc.  94-13502  Filed  6-2-94;  8:45  am] 
BILLING  CODE  7S90-01-M 


Pacific  Gas  &  Electric  Co.;  Withdrawal 
of  amendment  to  Facility  Operating 
License 

[Docket  Nos.  50-275  &  50-323] 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  has 
granted  a  request  by  Pacific  Gas  and 
Electric  Company  (the  licensee)  to 
withdra\x  ''s  February  4,  1992, 
application  for  an  amendment  to 
Facility  Operating  License  Nos.  DPR-80 
and  DPR-82.  issued  to  the  licen.see  for 
operation  of  the  Diablo  Canyon  Nuclear 
Power  Plant  Unit  Nos.  1  and  2,  located 
in  San  Luis  Obispo  County,  CaHfornia, 
Notice  of  Consideration  of  Issuance  of 
this  amendment  was  published  in  the 
Federal  Register  on  April  1.  1992  (57  FR 
11112). 

The  purpose  of  the  licensee's 
amendment  request  was:  To  revise 
Technical  Specification  3/4.5.1  to 
increase  the  accumulator  allowed 
outage  time  (AOT)  from  1  hour  to  8 
hours  for  reasons  other  than  a  closed 
isolation  valve:  to  revise  the  Action 
Statement  to  be  consistent  with  the 
Applicability  Statement  by  replacing  the 
requirement  to  be  in  Hot  Shutdown 
with  a  requirement  to  place  the  plant  in 
Hot  Standby  with  pressurized  pressure 
less  than  or  equal  to  1000  psig;  to  revise 
the  fi-equency  of  Surveillance  4.5.1.2  for 
the  accumulator  pressure  and  water 
level  channels  from  31  days  to  92  days; 
and  to  revise  the  surveillance  from  a 
Channel  Functional  Test  to  an  Analog 
Channel  Operational  Test. 

Subsequently,  the  licensee  informed 
the  staff  that  the  amendment  is  no 
longer  requested.  Thus,  the  amendment 
application  is  considered  to  be 
withdrawn  by  the  licensee. 

For  further  details  with  respect  to  this 
action,  see  (1)  the  application  for 


amendment  dated  February  4,  1992,  and 
(2)  the  staffs  letters  dated  April  29, 
1994,  and  May  26. 1994. 

These  documents  are  available  for 
public  inspection  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street  NW., 
Washington,  DC,  and  at  the  California 
Polytechnic  State  University,  Robert  E. 
Kennedy  Library.  Government 
Documents  and  Maps  Department.  San 
Luis  Obispo.  California  93407. 

Dated  at  Rockville,  Mar\'land  this  26th  day 
of  May  1994. 

For  the  Nuclear  Regulatory  Commission. 
L.  Mark  Padovan, 

Acting  Project  Manager.  Project  Directorate 
A -J.  Division  of  Reactor  Projects  IWIV.  Office 
of  Nuclear  Reactor  Regulation. 
[FR  Doc.  94-13501  Filed  6-2-94:  8:45  am) 
BILLING  CODE  7SM>-01-M 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

Notice  of  Request  for  Clearance  of  a 
New  Information  Collection,  Form  Rl 
95-7 

agency:  Office  of  Personnel    • 

Management. 

action:  Notice. 


SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1980  (title 
44,  U.S.  Code,  chapter  35).  thknotice 
announces  a  request  for  clearance  of  a 
new  information  collection.  Form  RI 
94-7,  Death  Benefit  Payment  Rollover 
Election  Form  (FERS),  provides  FERS 
surviving  spouses  and  surviving  former 
spouses  with  the  means  to  elect 
payment  of  FERS  rollover-eligible 
benefits  directly  or  to  an  IRA. 

There  are  estimated  to  be  700 
respondents  for  RI  94-7.  It  takes 
approximately  60  minutes  to  complete 
RI  94-7.  The  combined  annual  burden 
is  700  hours. 

For  copies  of  this  proposal,  contact  C. 
Ronald  Trueworthy  on  (703)  908-8550. 
DATES:  Comments  on  this  proposal 
should  be  received  within  30  calendar 
days  from  the  date  of  this  publication. 
ADDRESSES:  Send  or  deliver  comments 
to— 

Daniel  A.  Green,  Retirement  and 
Insurance  Group,  FERS  Division,  U.S. 
Office  of  Personnel  Management, 
1900  E.  Street,  NW.  room  3349, 
Washington.  DC  20415 

and 

Joseph  Lackey,  OPM  Desk  Officer. 
Office  of  Information  and  Regulatory 
Affairs.  Office  of  Management  and 
Budget.  New  Executive  Office 
Building.  NW..  room  3002, 
Washington,  DC  20503 
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FOR  IWFORMATION  REGARDING 
ADMINISTRATIVE  COORDINATION — CONTACT: 
Mar)'  Beth  Smith-Toomey,  Chief.  Forms 
.Analysis  and  Design.  (202)  606-0623. 
L'.S.  Office  cf  Personnel  Ninnj^emeiit 
Lorraine  A.  Green, 
Deputy  Director 

IFRDoc.  94-13461  Filed  6-2-!)4;  845  am) 
BILLING  CODE  6325-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-34129  ;  File  No.  SR-Amex- 
91-31] 

Self-Regulatory  Organizations;  Order 
Approving  Proposed  Rule  Change  by 
the  American  Stock  Exchange,  Inc., 
Relating  to  the  Addition  of  Options 
Series  at  JVi  Point  Strike  Price 
Intervals  :or  Major  Market  Index 
Options 

.May  27.  19^4 

On  Novemher  27,  1991,  the  .Americnn 
Stock  Exchange.  Inc.  ("Amex"  or 
"Exchange)  filed  with  the  Securities 
and  Exchange  Commission  ("SEC"  or 
"Commission"),  pursuant  to  Section 
19(b)  of  the  Securities  Exchange  Act  of 
1934  ("Act')i  and  Rule  19b-4 
thereunder,'  a  proposed  rule  change  to 
alter  its  strike  price  policy  in  order  to 
introduce  near-the-money ''  options 
series  on  the  XMI  at  ZV^-point  strike 
(exercise)  price  intervals.'' 

Notice  of  the  proposal  was  published 
for  comment  and  appeared  in  the 
Federal  Register  on  January  15,  1993.'' 
No  Comments  were  received  on  the 
proposed  rule  change. 

In  1983,  when  the  Exchange  l>egan 
trading  index  options,  options  series 
were  introduced  in  5-point  strike  price 


'  15  U.S.C.  78s(b)(l)(1982). 

-  17C!R240  19b-4  (1993). 

'The  Ainex  amended  its  propos-ij  lo  lii Tuif 
■  ncar-the-monev"  as  a  strike  price  within  10  poi'if.s 
rthove  or  below  the  current  value  of  the  M.njor 
M.irket  Index  ("XMI"  or  "Index").  Thus,  if  the  XMI 
is  at  310,  the  proposal  would  allow  the  LxLhango 
lo  list  2>'i  point  strikes  between  the  r»nf;e  of  290 
to  310.  See  Letter  from  Ellen  T.  Kander.  .Special 
Counsel,  Derivative  Securities.  Amex,  lo  Vvonne 
Kr.itiLelli.  Staff  Attorney.  Options  Branch,  Division 
1  :  Market  Regulation  ("Division"),  Commission, 
•Idled  March  4.  1993  ("March  4,  1993  Letter"). 

•■  On  December  8.  1992,  the  .\mex  amended  its 
liling  to  include  a  memorandum  from  Charles  H. 
F.iurol,  Amex,  to  Howard  Baker,  Amex.  d.ited 
U(  cemlwr  2.  '1992,  wiiich  discusses  the  ability  of 
It^e  Options  Price  Reporting  .Authority  ("OPK.X ") 
.ind  market  information  vendor-,  to  au  oniniodate 
the  additional  strike  prices  provided  for  under  the 
prcposa!  ("OPR.\  Cipacity  Statement").  .Sw  Letter 
from  Ellen  Kander.  Special  Counsel.  Di;riv,itive 
Securities,  Amex,  to  Thomas  (iira,  Branch  Chief, 
Options  Regulation,  Division,  Commi.'.Nion,  (i.ited 
December  8,  1992. 

'See  Securities  Exchange  A(.i  RrienM'  N-i  liirin 
|,.nuar\  8.  199ril.  ."iS  FR  4720 


intervals  for  index  values  up  to  200  and 
10-point  increments  for  index  values 
above  200.  Subsequently,  the  Exchange- 
obtained  Commission  approva'  to  list 
index  options  with  5-point  strike  price 
inter\als  when  the  value  of  the  relevant 
index  is  above  200.^  The  Amex 
continues  to  follow  this  poliry  for  all  of 
the  Exchange's  index  options  with 
expirations  up  lo  one  year;  for  longer- 
term  index  options,  the  Exchange  may 
have  strike  price  intervals  as  wide  as  25 
or  50  points. 

The  Amnx  proposes  to  amend  its 
strike  price  policy  to  allow  the 
Exchange  to  list  near-the-money  options 
on  the  XMI  at  2V2-point  strike  price 
intervals.  The  Amex  has  found  that  the 
current  policy  of  5-ppint  strike  intervals 
frequently  results  in  in-the-money 
options  that  are  often  "too  costiv"  and 
out-of-the  money  options  that  yield  too 
little  premium  to  attract  uni  ()\ered  or 
covered  writers.  The  Amex  believes  that 
the  proposal  to  narrow  strike  price 
i;itervals  by  increasing  the  number  of 
available  nfar-the-money  strike  prices 
will  enable  customers  to  more  finely 
tailor  their  options  positions  to  achieve 
their  intended  investment  objectives.  In 
addition,  the  Amex  believes  that 
providing  customers  with  greater 
opportuii'tios  and  flexibility  will  further 
enhance  the  depth  and  liquidity  of  the 
Amex's  index  options  markets. 

The  Amex  also  believes,  in 
connection  with  the  reduction  of  the 
XMI  to  one-half  its  previous  value,^  that 
the  addition  of  2V.i-point  strike  intervals 
for  near-the-money  options  will  satisfy 
requests  by  investors  to  maintain  the 
pre-split  "index-to-strike  price  ratio" 
[e.g..  from  a  540  Index  value  with  5- 
point  strike  p.rice  intervals  to  a  320 
Index  value  with  2Vj-point  strike  price 
interval.^). 

The  .^mc;;  believes  that  the  proposal 
will  not  result  in  a  proliferation  of  strike 
prices  sinre  the  2V2-point  intervals  will 
only  be  sided  to  surround  the  XMI's 
current  Index  value.  For  this  purpose, 
2V2  point  strikes  would  only  be  added 
,10  points  above  or  below  the  current 
Index  v.-iluo."  In  addition,  the  ,'\mex 
represents  that  listing  near-the-money 
XMI  op'io.ns  series  at  2V2  point  price 
intervals  will  not  adversely  impact  the 
capacity  of  OPRA  or  market  information 
vendors,  in  this  regard,  the  Amnx  notes 
that  the  OPR.'V  system  was  upgraded  in 
early  November  1992  to  accommodate 
up  to  300  messages  per  .second  ("MPS"). 


•'See  S'-;  ur:!:fs  Ext.hangc  Act  Relea.se  No.  21044 
llanuarv  9.  198!.l,  50  FR  23(>0  (order  wpproving  Kile 
No.  Sk-Anie,v-h4-31). 

'"Sei?  Si'curitins  Exchange  Act  Rclea.sc  No.  SI/^IH 
(October  «.  I'l'M ).  S6  FR  51970  (order  .ipprovini; 
Kile  No.  .SK-Ain.-\-01-lB). 

"See  M.iri  li  4,  lO'cl  I.eller.  '■tipni  note  I 


The  Exchange  beheves  that  this  rapacity 
is  more  than  sufficient  to  accoinmo<la?e 
the  requirements  of  all  OPRA 
participants,  including  the  proposed  2'.  j 
point  strike  prices  for  the  XMI.  since  the 
recent  peaks  in  message  traffic  for  all 
OPRA  participants  combined  h.^\ebe^n 
in  the  range  of  100-125  MPS.  In 
addition,  the  Amex  believes  that  the 
additional  options  series  necessitated  b\ 
the  proposed  2V2  point  strike  prices  for 
the  XMI  will  have  no  impact  on  the 
ability  oi  vendors  to  receive  and  process 
data." 

The  Commission  finds  that  the 
proposed  rule  chance  is  consistent  \nlh 
the  requia;ments  of  the  Ac\  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and.  in  particul-ir.  the 
requirements  of  section  6(b)(5)."' 
.Specifically,  the  Commission  believes 
that  the  proposed  listing  of  2V2  point 
strike  price  intenals  for  near-the-money 
XMI  options  will  provide  investors  with 
more  flexibility  in  the  trading  of  XMI 
options,  thereby  protecting  investors 
and  furthering  the  public  interest  by 
allowing  investors  to  establish  XMI 
options  positions  that  are  better  tailored 
to  meet  their  investment  objectives. 

T  he  Commission  also  beUeves  that  the 
Amex's  proposal  strikes  a  reasonable 
balance  between  the  Exchange's  need  to 
accommodate  the  needs  of  investors  {rnd 
the  need  to  avoid  the  e.v.cessive 
proliferation  of  options  series. 
Specifically,  the  Commi.-^sion  believes 
that  by  limiting  the  niim.ber  of 
additional  strikes  to  within  10  points 
above  or  below  the  current  Index  value, 
the  Amex's  proposal  permits  a  fairly 
small  absolute  increase  in  the  number  of 
XMI  strikes  that  may  be  outstanding  at 
any  one  time.  Further  the  Commission 
notes  that  the  proposal  sets  the 
maximum  permissible  number  of 
additional  2  V2  point  strikes;  the  Amex 
retains  discretion  to  list  fewer  strike 
prices  than  allowed. 

In  addition,  the  Commission  notes 
that  the  Amex  has  represented  that  ihi-iu 
is  customer  interest  111  2'  1'  striktis  for 
near-the-money  XMI  options. 
Specifically,  the  Exchange  has  stated 
that  the  existing  5-point  strike  intervals 
frequently  result  in  in-the-monev 
options  that  are  "too  costly"  and  oiii-of- 
the  money  options  that  yield  too  little 
premium  to  attract  uncoverfHl  or 
covered  writers.  Mo.-eover.  the  Ann  \ 
believes  ihnt  the  proposed  2'/2  point 
strike  intervals  will  s<!tisfy  requests  b\' 
investors  to  maintain  the  pre-split 
"Index-to  strike  price  ratio"  cf  the  XMI. 
In  light  of  the  investor  interest  in  the 


''See  OI'l'..\  Cdpuc  ily  .Stj!emer.l.  .mtmi  uoU  4. 
'"15  1  .S(:.7«f(0)!.^))  (19821. 
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2  Vi  price  strikes,  and  the 
limit  on  the  number  of  sti 
may  list,  the  Commission 
the  proposal  should  provL 
with  the  nexibility  to  list  i 
strike  prices  in  near-the- 
options  in  response  to  ger  u 
interest  and.  at  the  same 
appropriately  limit  the  n 
options  series  that  may  h 
at  any  one  time.  Finally,  b  i 
representations  from  OFR, 
Commission  is  satisfied  th 
and  OPRA  will  have  adeqi 
processing  capacity  to  ace 
trading  and  quote  dissemi 
demands  of  the  additional 
that  may  be  listed  under 

In  summary,  the  Commi 
that  the  benefits  to  be  deri 
proposal  in  accommodati.. 
and  objectives  of  investors 
possible  adverse  effects  on 
liquidity  due  to  the  disper 
trading  interest  in  more  X: 
series.  In  making  this  deto. 
Commission  notes  that  the 
limited  to  near-the-money 
options  only.  Nevertheless 
Commission  expects  the  A 
monitor  additional  strikes 
this  proposal  to  ensure  th 
detrimental  effects  on  the 
XMl  options. 

It  is  therefore  ordered,  pi 
section  19  To)  (2)  of  the  Act 
proposed  rule  change  (File 
Amex-91-31)  is  approved. 
For  the  Commission,  by  the 
.Market  Regulation,  pursuant  t( 
authority. '■' 

Margaret  H.  McFarland. 

Deputy  Secretary: 

IFR  Doc.  94-13472  Filed  f)-2-! 
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[Release  No.  34-34127;  File  Nd.  SR-CBOE- 
94-01] 

Self-Regulatory  Organizatic  ns;  Order 
Approving  Proposed  Rule  Change  by 
the  Chicago  Board  Options  Exchange, 
Inc.,  Relating  to  the  Submislsicn  of 
Options  Transaction  Data  fir  Trade 
Recording  and  Price  Reponing 
Purposes 

.May  27.  1094. 

On  January  22,  1994.  the  (h 
Board  Options  Exchange.  Inc 
or  '"Exchange")  submitted  to 
Securities  and  Exchange  Cor 
("SEC"  or  "Commission").  ^ 
section  19(b)  of  the  Securitie 


icago 
("CBOE" 
the 


mission 
pfirsuant  to 
Exchange 


'  'S.'e  OPR,\  Capacity  Slatcmen!.  ■ 

'-15U..S.C.  78s(b)(2)(1982). 

"  17  CFK  200.30-3  (a)  (IJJ  (1993). 


Act  of  1934  ("Act").'  and  Rule  19b-4 
thereunder,-  a  proposal  to  amend  CBOE 
Rule  6.51.  "Reporting  Duties." 
Interpretation  and  Policy  .01.  to  allow 
members  to  submit  options  transaction 
data  to  the  Exchange  for  trade  recording 
and  price  reporting  purposes  through  an 
electronic  data  storage  medium 
approved  by  the  Exchange.3 

The  proposed  rule  change  was 
published  for  comment  in  Securities 
Exchange  Act  Release  No.  33730  (March 
8.  1994).  59  FR  1 1614.  No  comments 
were  received  on  the  proposed  rule 
change. 

Currently.  CBOE  Rule  6.51. 
Interpretation  and  Policy  .01.  requires 
both  the  buyer  and  the  seller  in  a 
transaction  to  record  on  a  card  or  ticket 
information  concerning  the  tran.saction. 
including  the  buyer's  or  seller's 
assigned  broker  initial  code  and  his 
clearing  firm  (if  a  market  m,aker).  the 
symbol  of  the  underlying  security,  the 
type,  expiration  month  and  exercise 
price  of  the  option  contract,  the 
transaction  price,  the  number  of 
contract  units  comprising  the 
transaction,  the  time  of  the  transaction. 
the  name  of  the  contra  clearing  firm 
member  and  the  assigned  broker  initial 
code  of  the  contra  member.  Under 
Interpretation  and  Policy  .01.  this 
information  constitutes  the  "transaction 
record."  The  CBOE  proposes  to  amend 
Interpretation  and  Policy  .01  to  allow 
members  to  submit  options  transaction 
data  to  the  Exchange  for  trade  recording 
and  price  reporting  purposes  through  an 
electronic  data  storage  medium 
approved  by  the  Exchange. 

Under  current  CBOE  Rule  6.51, 
Interpretation  and  Policy  .01.  buyers 
and  sellers  must  submit  transaction  data 
in  paper  form  only,  either  on  a  trade 
ticket  or  transaction  card.  The  CBOE 
believes  that  in  today's  market  and 
operations  technology  environment,  that 
limitation  is  unduly  restrictive,  and 
some  CBOE  members  have  requested 
the  opportunity  to  submit  transaction 
record  data  by  means  of  electronic  data 
transmission.  Submission  in  that  form 
would  enable  those  members  to  enjoy 
the  efficiency  of  reporting  trades  and 
prices  to  the  CBOE  through  the  same 


I  pro  note  4. 


'15U.S.C.  78!b)(l)  (19821. 

M7CFR240.19b-4(1993). 

■>  On  April  12.  1994.  the  CBOE  subiniued  a  letter 
clarify  ing  that  the  proposal  would  allow  buyers  and 
sellers  to  submit  transaction  information  through  an 
electronic  data  storage  medium  acceptable  to  the 
E.xchange  and  allow  them  to  provide  the 
information  required  for  price  reporting  through  an 
electronic  data  transmission  link  approved  by  the 
CBOE.  See  letter  from  .Slichael  L.  Mever.  Sch'iff 
,Hardin  &  Waite.  to  Yvonne  Fraticelli.  Staff 
Attorney.  Options  Branch.  Division  of  .Market 
Regulation  (■■Di\  ision'J.  Commission,  dated  .Aoril 
8.  1994.  ^ 


automated  medium  they  use  to  report 
that  information  to  their  clearing  firms. 
Accordingly,  the  CBOE  seeks  authority 
to  approve  particular  electronic  media 
in  addition  to  paper  that  CBOE  members 
may  use  for  trade  recording  and  price 
reporting  purposes. 

In  administering  the  proposed  rule 
change,  the  CBOE  states  that  the 
Exchange  will  from  time  to  time  identify 
particular  electronic  media  and  formats" 
acceptable  for  use  under  Exchange  Rule 
6.51  based  on  members'  needs,  and  will 
inform  members  about  acceptable  media 
and  formats  through  appropriate 
circulars.  The  CBOE  expects  to  identify 
as  acceptable  only  those  electronic 
media  that  involve  secure  and  tested 
technology. 

The  CBOE  believes  that  the  proposed 
rule  change  is  consistent  with  section 
6(b)  of  the  Act.  in  general,  and  with 
Section  6(b)(5).  in  particular,  in  'hat  it 
is  designed  to  facilitate  cooperation  and 
coordination  with  persons  engaged  in 
the  clearance  and  settlement  of 
securities  transactions,  consistent  with 
the  protection  of  investors  and  the 
public  interest. 

The  Commission  finds  that  the 
proposal  is  consistent  with  the 
requirements  of  the  Act  and  the  rules 
and  regulations  thereunder  applicable  to 
a  national  securities  exchange  and.  in 
particular,  with  the  requirements  of 
section  6(b)(5)  and  section  17.^fa)(l)(A) 
of  the  Act.-»  Specifically,  the 
Commission  believes  that  the  CBOE's 
proposal  will  provide  buyers  and  sellers 
on  the  CBOE  v.ith  an  efficient  and 
accurate  means  of  recording  options 
transactions  and  submitting  price 
reporting  information  to  the  CBOE  with 
an  efficient  and  accurate  means  of 
recording  options  transactions  and 
submitting  price  reporting  information 
to  the  CBOE  while  preserving  the 
CBOE's  ability  to  create  necessary  and 
reliable  audit  trail  information,  the 
Commission  believes  that  the  electronic 
submission  of  transaction  data  should 
help  to  ensure  the  accuracy  of  the 
CBOE's  audit  trails  by  reducing  the 
possibility  of  human  error.^  In  turn,  the 
audit  trail  information  should  help  the 
CBOE  to  enforce  compliance  by  its 
members  with  the  federal  securities 
laws  and  the  CBOE's  rules,  thereby 
increasing  the  CBOE's  ability  to  prevent 
fraudulent  and  manipulative  acts  and 
practices,  promote  just  and  equitable 
principles  of  trade  and  protect  investors 
and  the  public  interest,  consistent  with 


■*  15  U.S.C  ~8f  and  78q-l  (1982). 

■'Telephone  conversation  between  Barbara  Casev 
CBOE.  and  Yvonne  Fraticelli.  Staff  Attorney. 
Options  Branch.  Division.  Commission,  on  April 
22.  1994.  ' 
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secljon  6(b)(5)  of  the  Act.  Moreover,  the 
Commission  finds  that  the  proposal  is 
consistent  with  section  17Ala)(l)(A)  of 
the  Act  because  it  is  designed  to 
promote  the  prompt  and  accuiaie 
clearance  and  seltlejDerjl  of  securJijfs, 
liansactions. 

In  addition,  the  CBOE  hes  lepjf  <,en1ed 
ihal  it  will  approve  only  those 
electronic  media  that  involve  secure  and 
tested  technology  for  submining  options 
transaction  data  under  CBOE  Rule  6.51 
The  Commission  expects  the  CBOE  to 
notify  the  Commission  of  a.rsy  changes 
in  the  technology  approved  by  the 
Exchange  for  subjniUjng  opijoni 
transaction  data. 

It  is  therefore  ordeied,  pur&asril  lo 
section  19(b)(2)  of  the  Act  «>  that  the 
proposed  rule  change  {SR-CEOE-94- 
01)  is  approved. 

For  the  Commission,  by  She  Djvjsjon  of 
Market  Regulation,  pursua.^i  lo  delegatf  cl 
autfiority.' 

Margaret  H.  McFar!!a!<i.dl 

Deputy  Secretary. 

(FR  Doc  94-13471  FjJed  6-2-9«,  b  Aimnl 
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IReCease  No.  24-34126;  Fiile  Ho.  SR-CBOE- 
94-121 

SeE{- Regulatory  Organizations;  f^olice 
of  Filing  of  Proposed  Rule  Change  by 
the  Chicago  Board  Options  Exchange, 
Inc.,  Relating  to  Modification  of  Fees 
for  Failure  to  Observe  OEX  RAES 
Requirements 

May  27, 1994. 

Pursuant  to  section  19(b)(1)  ol  iht 
Seciuities  Exchange  Act  of  1934 
("Act"),  15  U.S.C.  78s(b)(l),  notice  js 
hereby  given  that  on  April  1,  1994,  the 
Chicago  Board  Options  Exchange,  Inc 
("CBOE"  or  "Exchange")  filed  with  the 
Stcurities  and  Exchange  Commission 
{"SEC"  or  "Commission")  the  proposed 
rule  change  as  described  in  Items  J,  II 
and  III  below,  which  Items  have  been 
prepared  by  the  self- regulatory 
organization.  The  Commission  a. 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
firom  interested  persons. 

I.  Self-Regulatory  Organization  s ' 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

Currently,  CBOE  Rule  24  17,    RAES 
Eligibility  in  OEX,"  establishes 
eligibility  standards  under  which 
individuals,  member  organizations,  and 
joint  accounts  may  participate  in  the 
CBOE's  Retail  Automatic  Execution 
Sysiem  ("RAES")  for  Standard  &  Poor's 


"]M)SC.78s(b)(2)l982]. 

■'  17  CTT  200  30-3(al(12)  11993) 


100  Index  (■'OEX")  options-  The  CBOE 
proposes  to  amend  CBOE  Ru'Je 
24.17(a)(iii)  to  provide  that  an 
individual  required  to  sign  orjlo  RAES 
immediately  prior  to  expiration  may 
apply  to  the  OEX  Floor  Procedure 
Committee  ("OFPC  )  for  prospectjve 
relief  from  the  log-on  requirements 
during  a  particular  expjrslion  cycle.  The 
CBOE  also  proposes  lo  deleie  peiagiapb 
(iv),  which  states,  among  other  things, 
that  a  member's  foiJure  to  meet  his 
RAES  obligations  will  discjuaJify  hinj 
from  signing  onto  R.^ES  for  such  lime 
period  as  the  OFPC  determines.  !n 
addition,  the  CBOE  pj eposes  lo  replace 
the  current  $500.00  fee  Ici  failing  to 
comply  with  CBOE  rule  24.17's  leg-cn 
and  logoff  requirements  with  the 
following  fee  schedule.  (2)  A  fee  of 
$100.00  for  one  to  three  failures  within 
one  calendar  year;  (2)  a  fee  of  $250.00 
for  four  lo  six  failures  within  one 
calendar  year;  and  (3)  a  fee  of  $500.00 
for  seven  or  more  failures  within  one 
calendar  year.  Finally,  the  CBOE 
proposes  to  assess  a  fee  for  any  joini 
account  member  or  nominee  of  a 
member  organization  who  has  logged 
onto  RAES  and  later  terminates 
participation  on  RAES  at  any  lime  prici 
to  the  next  succeeding  expixaiion  date, 
unless  the  member  participates  in 
another  OEX  RAES  s'-counl  or 
terminates  his  menjlf^rihipwith  ihe 
Exchange. 

The  text  of  the  propcsal  is  available 
at  the  Office  of  the  Secietai:^  CBOE  and 
at  the  Commission. 

II.  Self-Regulatory  Organiizationi  & 
Statement  of  the  Purpose  of,  and 
Statutorjt  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  ihe  Can:imission,.the 
self-regulatory  organization  included 
statements  concerning  the  purpose  cf 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  st 
the  places  specified  in  item  IV  btlow 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
sections  (A),  (B),  and  (C)  below,  cf  the 
most  significant  aspects  of  such 
statements. 

(A)  Self-Regulatory  Orgamzaucn  s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  CBOE  statts  that  the  purpose  of 
the  proposed  rule  change  is  lo  elimin?1e 
the  automatic  disqualification 
provisions  in  CBOE  Rule  24.17  and  to 
reduce  the  fees  now  required  of 
members  under  that  mle  for  failure  lo 
observe  the  rule's  log-on  and  log-off 


requiremenls.  In  addition,  the  prc}'<'f&J 
makes  certain  editorial  changes  ic 
clarify  CBOE  Rule  24.17  vvjthoui 
affecting  its  substance 

In  May  1993,  Exchar.ge  Rule  24  17 
was  amended  lo  eslablii-h,  amcnp  cohc.j 
things,  more  rigorous  log-on  and  log-cii 
Tequiremenls  for  partjcipanls  in  OEX 
RAES.'  For  example,  group  nemh?:* 
who  previously  were  logged  on 
aulomaljcallly  by  the  Exchange  muit 
now  log  on  at  thejr  cv.n  initialivt  (b<  h 
lime  they  enier  the  irading  crowd 
Likewise  members  who  previous!  y 
were  not  required  lo  log  off  the  jysuro 
each  lime  they  left  ihe  trading  ciov,ri 
must  now  do  so. 

In  view  of  such  sddjlional  Jcgon  »nd 
log-off  requirements,  the  Exchanpt 
believes  that  the  $500  00  fees  currenlly 
due  from  members  who  do  net  log  en 
or  log  off  as  required  are  excessive  Th*; 
proposed  rule  change  iherefore 
establishes  a  new  graduated  fee 
schedule,  under  which  the  fee  amouni 
will  increase  in  relation  to  ihe  number 
of  times  within  any  one  calendar  year 
that  a  member  does  not  log  on  or  log  cii 
as  required.  Specifically,  during  ear  h 
calendar  year,  a  $100  00  fee  will  be  dtif. 
for  each  of  ihe  first  three  limes  tbei  a 
member  fails  to  observe  the  Icg-on  o; 
log-off  requirements;  a  $250.00  fee  wiJJ 
be  due  for  each  of  the  fr  .jrtb  through 
sixth  such  limes;  and  a  $500.00  fee  wjJJ 
be  due  for  all  subsequent  times,  In 
addition,  the  CBOE  proposes  lo  aam  b 
$500.00  fee  on  any  member 
participating  in  a  joint  account  ct 
nommee  account  held  by  a  membti 
organization  if  the  member  logs  onio 
OEX  R,^ES  but  thereafter  terminal*? 
participation  prior  to  ihe  nexl 
succeeding  expiration  dale  wilhciji 
either  joining  another  OEX  RAES 
account  or  lerminaling  member5hif  ( /p 
the  Exchange. 

Members  who  fail  lo  observe  CBOE. 
Rule  24  17  can  be  subject  to  a  vsnely  1 5 
sanctions^  The  CBOE  slates  thai  \hf 


'  See  Sf  f  ujii)€i  Ejichsrpe  Act  ReJes.'f:  Mc  .i../«e 
(April  30,  1993),  56  FR  2759fc  ("RAlfiFw  Appiovi.) 
Crde;"). 

'Urdcj  CDOE  Rule  24  17tt;iv).  the  OfTC  r  i.y 
bar,  restrJcl.  or  condition  s  icini  actcuni's 
partiiipal;on  in  RAES  jf  any  member  Uaii  li  nmj 
the  OfcX  rnarkei  maker  requirements.  Undn  C£CI 
rule  24.5  7(ci(v)),  the  OFPC  may  bw,  lesUitt,  or 
condition  a  member organiziiico's  particifvuion  ir 
RAES  if  any  nominee  on  RAES  m  CEX  fe'l.<  m  mtfi 
Ihe  OEX  market  maker  requirements  CBOE  Piile 
24.)7(e)|)i)  provides  several  tsnclion'  for  ifjiuifs  lo 
comply  with  t,he  requirements  cJ  CBOE  Folr  14  17 
iritJudJng  disciplinary  action  undn.  omcTjg  itjier^ 
CBOE  Rule  6.20,  "Adjnisf  ion  lo  and  Condoul  on  iLe 
Trading  Floor,"  and  Chapter  XV3I,  "Disciplir^f .'  of 
the  CBOE's  rules.  In  addition,  the  OFPC  may  tike 
remedial  .jction,  including  suspension  oi  a 
member's  eligibility  for  purlioipation  on  RArS ;  iJ 
other  trmedics  approy i  i.-i(  under  Chapic  V)R 
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fees  suggested  in  the  prop  )sed  rule 
change,  like  the  fees  impo  ;ed  currently 
under  CBOE  Rule  24.17,  d  3  not 
constitute  disciplinarv'  act  on. 
Nevertheless,  the  review  p  rocedures  in 
Chapter  XIX.  "Hearings  an  d  Review,"  of 
the  Exchange's  rules  will  I  e  available 
with  respect  to  the  assessn  ent  of  the 
proposed  fees.  Under  thosi  i  procedures, 
a  member  may  seek  verifir  jtion  of  fees 
charged  by  the  Exchange.  1  f  the  member 
is  not  satisfied  with  the  va  ification  of 
fees,  he  may  request  a  heai  ing  before  a 
panel  of  three  or  more  mor  ibors  of  the 
Exchange's  Appeals  Comrr  ittee.  At  the 
hearing  the  appellant  may  >e 
repre.sented  by  counsel  anc  may  cross- 
-oxaminc  witnesses.^ 

In  addition,  the  decision  of  the 
Exchange's  Appeals  Comin  ittee  panel  is 
subject  to  review  by  the  Bn  u-d  of 
Directors  of  the  Exchange  c  n  the  Board's 
own  motion,  on  thewrittei  request  of 
the  appellant,  or  at  the  reqi  est  of  the 
E.xchange's  President  or  th*  relevant 
Exchange  Committee  Chair  -nan.  The 
review  must  be  conducted  )y  the  Board 
or  by  a  Board  Committee  c(  nsisting  of 
at  least  three  Directors  (oth  (r  than 
Directors  who  sat  on  the  Aj  peals 
Committee  in  the  matter).  /  n  appellant 
has  an  opportunity  to  addn  ss  issues 
raised  specifically  by  the  Bi  lard  or  the 
Committee,  and  in  addition  mav  submit 
oral  or  written  arguments  if  the  Board  so 
allows  in  its  discretion.* 

The  CBOE  states  that  in  a  related 
context  the  Commission  hai  noted  the 
appropriateness  of  fees  like  those 
proposed  herein,  particular  y  when 
coupled  with  appeal  rights.  Specifically, 
in  approving  a  CBOE  propo  sal  that 
included  procedures  for  cor  testing  the 
fees  assessed  for  delayed  su  jrnission  of 
trade  data,  the  Commission  stated  that 
"Although  such  formalized  Drocedures 
are  unusual  for  challenging  ce 
assessments,  they  actually  n  lake  the 
imposition  of  the  fee  fairer  t  y  allowing 
members  to  challenge  errom  (ous  fee 
charges.  Moreover,  these  pn  cedures  are 
ri;asonably  designed  to  affor  i  a  member 
assessed  a  fee  the  opportuni  y  to 
challenge  the  veracity  of  the 
assessments."  5 

The  Exchange  believes  \hi  t  the 
proposed  fee  schedule  is  ap|  ropriate 
imd  equitable  given  the  addi  ;ional 
requirements  imposed  on  pa  rticipants 
in  OEX  RAES  in  the  RAES  F  ^e  Approval 
Order.  Furthermore,  to  ensu,  e  that  all 


"Mdrket  Makers.  Trading  Crtwds.  arjii  Modified 
Trading  Systems."  of  the  CBOE's  ru 

".See  CBOE  Rules  19  3.  -procedur 
.Appliralions  for  Hearing,"  and  19.4 

'.Sep  CBOE  Rule  19.5.  "Reviow." 

^  Sep  SfCMriUei  Exchange  Act  Rel 
(.N'oi  ember  2B.  1991).  56  FR  C3529 
rile  No  SR-CBOE-90-061. 


Ik 
Following 
"Hearing." 

Ir  ise  .No.  3000 1 
[l  -der  approvjn;; 


members  are  treated  alike  under. the 
R.AE.S  Fee  Approval  Order,  the 
E.xchange  will  apply  the  revised  fee 
schedule  retroactively  from  April  30. 
1993,  the  effective  date  of  the  R.^ES  Fee 
Approval  Order. 

The  proposal  also  deletes  the 
automatic  disqualification  provisions 
that  appear  in  current  CBOE  Rules 
24.17(a)(ivJ,  (b){v'ii),  and  (c)(viii).  The 
CBOE  believes  these  deletions  are 
appropriate  in  view  of  the  new 
requiri;ments  imposed  under  the  RAES 
Fee  Approval  Order  and  the  fee 
structure  imposed  hereunder. 

The  CBOE  believes  that  the  proposed 
rule  change  is  consistent  with  Section 
6(b)  of  the  Act,  in  general,  and  furthers 
the  objectives  of  Sections  6(b)(4)  and 
6(b)(5),  in  particular,  in  that  it  is 
designed  to  allocate  reasonable  dues, 
fees  and  charges  among  CBOE  members 
and  to  promote  the  efficiency  and 
effectiveness  of  the  CBOE's  automatic 
execution  system. 

(Bj  Self-Regulatory  Organization's 
Statpmont  on  Burden  on  Competition 

The  CBOE  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition. 

[CI  Splf-Rpgulaton,' Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reason  for  so  finding  or  (ii) 
as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(a)  By  order  approve  such  proposed 
rule  change,  or 

(b)  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  wTitten  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  WTitten  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NVV., 
Washington,  DC  20549.  Copies  of  the 
suhmission,  all  subsequent 


amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  NW., 
Washington,  DC.  Copies  of  such  filing 
will  also  be  available  for  inspection  and 
copying  at  the  principal  office  of  the 
above-mentioned  self- regulatory 
organization.  All  submissions  should 
refer  to  the  file  number  in  the  caption 
above  and  should  be  submitted  by  June 
24,  1994. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delcqated 
authority. 

Margaret  H.  McFarland, 

D'-puty  Secretary-. 

jFR  Doc.  04-13473  Filed  6-2-94:  8:45  ami 

BILLING  CODE  8010-01-M 


[Release  No.  35-26058] 

Filings  Under  the  Public  Utility  Holding 
Company  Act  of  1935  ("Act") 

May  27.  1994. 

Notice  is  hereby  given  that  the 
following  filing(s)  has/have  been  made 
with  the  Commission  pursuant  to 
provisions  of  the  Act  and  rules 
promulgated  thereunder.  All  interested 
persons  are  referred  to  the  application(s) 
and/'or  declaration(s)  for  complete 
statements  of  the  proposed 
transaction(s)  summarized  below.  The 
application(s)  and/or  declaration(s)  and 
any  amendments  thereto  is/are  available 
for  public  inspection  through  the 
Commission's  Office  of  Public 
Reference. 

Interested  persons  wishing  to 
comment  or  request  a  hearing  on  the 
application(s)  and/or  declaration(s) 
should  submit  their  views  in  WTiting  by 
June  20, 1994  to  the  Secretary, 
Securities  and  Exchange  Commission. 
Washington,  DC  20549,  and  ser\'e  a 
copy  on  the  relevant  applicant(s)  and/or 
doclarant(s)  at  the  address(es)  specified 
below.  Proof  of  service  (by  affidavit  or, 
in  case  of  an  attorney  at  law,  by 
certificate)  should  be  filed  with  the 
request.  Any  request  for  hearing  shall 
identify  specifically  the  issues  of  fact  or 
law  that  are  disputed.  A  person  who  so 
requests  will  be  notified  of  any  hearing, 
if  ordered,  and  will  receive  a  copy  of 
any  not.ice  or  order  issued  in  the  matter. 
After  said  date,  the  application(s)  and/ 
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nr  d«»claration(s).  as  filed  or  as  amendpd. 
may  be  granted  and/or  permitted  to 
become  effecrtive. 

The  Southern  Company,  et  al.  (70-7932) 

The  Southern  Company  ("Southern"). 
64  Perimeter  Center  East,  Atlanta, 
Georj^ia  30346.  a  registered  holding 
company,  its  wholly  owned  nonutility 
subsidiary  companies.  Southern  Electric 
International,  Inc.  {"SEI"),  900 
Ashwood  Parkway,  Suite  500,  Atlanta, 
Georgia  30338  and  Southern  Company 
Services.  Inc.  ("SCS"),  64  Perimeter 
Center  East.  Atlanta,  Georgia  30346,  and 
Southern  s  operating  electric  utility 
subsidiary  companies  Southern  Nuclear 
Operating  Company,  42  Inverness 
Center  Parkway,  Birmingham,  Alabama 
36242,  .Alabama  Power  Company,  600 
Piedmont  .Avenue  NE.,  Atlanta,  Georgia 
30308;  Mississippi  Power  Company, 
2992  West  Beach,  Gulfport,  Mississippi 
39-501;  Georgia  Power  Company,  333 
Piedmont  Avenue  NE.,  Atlanta,  Georgia 
30308;  Gulf  Power  Company,  500 
Bayfront  Parkway,  Pensacola,  Florida 
32501;  and  Savannah  Electric  and 
Power  Company  ("Savannah").  600  Bay 
Street  East.  Savannah,  Georgia  31401 
("Operating  Companies"),  have  filed  an 
application  declaration  under  sections 
6(a),  7,  9(a).  10.  12(b),  12(c),  13(b).  32 
and  33  of  the  Act  and  Rules  43,  45,  46, 
53,  54,  86.  87,  90  and  91  thereunder. 

By  Commission  order  dated  October 
20,  1987  (HCAR  No.  24476)  ("1987 
Order"),  SEI  was  authorized  to  engage 
in  the  design,  development, 
construction,  ownership  and  operation 
of  cogeneration  and  independent  po'vver 
facilities  within  and  outside  the  United 
States.  SEI  also  provides  technical 
services  to  industrial  and  commercial 
concerns,  unaffiliated  utilities  and 
foreign  governments  in  both  domestic 
and  international  markets,  and  markets 
intellectual  property  acquired  or  created 
by  Southern  system  companies  to 
unaffiliated  third  parties  in  accoida)ice 
with  Commission  orders  dated  July  17, 
1981  and  December  18, 1981  (HCAR 
Nos.  22132  and  22315A)  ("Original 
Orders").! 

As  a  part  of  a  plan  to  reo.'-ganize 
various  non-utility  businesses  of 
Southern  and  its  sul)sidiaries  along 
functional  lines.  Southern  and  SEI 


'  In  a  related  proceeding  (see  FJe  No  70-8J73), 
Southern  proposes  to  restate  the  operational  and 
financing  authority  of  The  Southern  Development 
and  Investment  Group,  Inc.  ("Development"),  also    ' 
a  wholly  ovimed  nonutility  subsidiary  oi  Southern. 
It  is  proposed  that  Development  will  succeed  to 
certain  of  SEI's  consulting  activities  (generally, 
consulting  activities  that  are  not  related  to  domeMic 
power  generation  or  foreign  generation, 
transmission,  or  distribution),  and  to  SEI's  licensing 
of  intellectual  property,  among  ether  business 
atiivliies. 


propose  in  this  application'declaration 
to  amend  and  restate  SEI's  existing 
financing  and  operational  authority, 
SEI,  SCS  and  the  Operating  Companies 
also  propose  to  enter  into  intrasystem 
service  agreements  pursiiant  to  which 
such  companies  may  render  services 
and  sell  goods  to  "exempt  wholesale 
generators,"  or  "EWGs, '  as  defined  in 
.S»^ction  32  of  the  Act,  and  "foreign 
utility  companies,"  or  "FUCOs,"  as 
defined  in  Section  33,  as  well  as  to 
associate  companies  that  own  qualifying 
facilities  ("QFs")  as  defined  under  the 
Public  Utility  Regulatory  Policies  Act  of 
1978,  as  amended  ("PURPA"),  or  other 
facilities  that  SEI  may  hereafter  be 
authorized  to  acquire. 

Southern  and  SEI  have  adopted  a  plan 
of  reorganization  pursuant  to  which  SEI 
proposes  to  organize  and  acquire  all  of 
the  stock  of  a  newly  organized  Delaware 
corporation  ("Newco")  in  exchange  for 
certain  assets  of  SEI  consisting  primarily 
of  rights  under  certain  existing 
consulting  agreements  with  third  parties 
and  accounts  receivable  associated 
therewith,  which  will  be  assigned  to 
Newco;  computers;  office  equipment 
and  furniture;  and  interests  in  certain 
software  programs  and  other  proprietary 
technology.  Newco  will  also  assume 
certain  liabilities  of  SEI  including 
accounts  payable,  acv.rued  pension  and 
retirement  costs  associated  with 
employees  to  be  transferred  to  Newco, 
and  certain  loss  reserves  under  existing 
contracts.  Immediately  thereafter,  the 
shares  of  Newco  will  be  distributed  to 
Southern  as  a  dividend  distribution,  and 
Newco  and  Development  will  be  merged 
pursuant  to  a  plan  adopted  under 
applicable  state  law. 

SEI  and  Southern  propose  to 
relinquish  the  authority  granted  by  the 
Commission  in  the  Original  Orders  and 
the  1987  Order  upon  the  effective  date 
of  the  Commission's  order  relating  to 
this  application-declaration  ar.d  to  the 
application  of  Southern  and 
Development,  except  with  respect  to 
any  contracts  and  investments  that  are 
entered  into  or  made  by  SEI  prior  to  the 
effective  date  of  such  orders  in  reliance 
upon  and  in  accordance  with  the 
Original  Orders  or  the  1987  Order. 

SEI  proposes  to  continue  to  enpsge  in 
preliminary  project  development 
activities  ("Development  Activities") 
relating  to  the  potential  acquisition  and 
ownership  of  independent  power 
facilities,  including  QFs  and  facilities  to 
be  owned  or  operated  by  EWGs  and 
FUCOs,  and  other  power  production 
facilities  located  within  the  service 
territories  of  the  Operating  Companies 
or  the  service  territories  of  other 
members  of  the  Southeastern  Electric 
Reliability  Council,  together  with 


facilities  and  equipment  that  are 
ancillary  to  the  foregoing,  such  as  may 
be  used  for  fuel  production,  conversion, 
handling  and/or  storage;  electrical 
transmission;  and  energy  management, 
recovery  and  efficiency  (hereinafter 
referred  to  collectively  as  "Projects"). 
With  the  exception  noted  below,  in  any 
case  in  which  SEI's  Development 
Activities  culminate  in  a  proposal  to 
acquire  the  securities  of  or  other  interest 
in  any  EWG  or  EUCO,  it  is  intended  that 
Southern,  rather  than  SEI,  would 
consimimate  the  acquisition  in  an 
exempt  transaction  pursuant  to  section 
32  or  33  of  the  Act,  as  applicable, 
subject  to  complying  with  all  rules  and 
regulations  promulgated  thereunder. 
Any  acquisition  by  Southern  or  SEI  of 
an  interest  in  any  other  type  of  Project, 
and  any  related  financing,  would  bip  the 
subject  of  separate  filings  ivith  this 
Commission. 

SEI  requests  authority  to  acquire  the 
stock  of  and  provide  needed  working 
capital  to  one  or  more  foreign  [ 

subsidiaries  through  which  SEI  woLi]d     i 
conduct  its  project  Development 
Activities.  SEI  represents  that  in  no  case 
will  any  such  subsidiary,  directly  or 
indirectly,  acquire,  own  or  operate  any 
significant  assets  or  facilities,  other  than 
a  bank  accoimt,  leased  office  space  and 
related  office  equipment,  issue  or  j 

acquire  any  securities,  other  than  i 

common  shares  issued  to  SEI,  or  ': 

provide  services  or  sell  goods  to  any 
associate  company.  The  sole  function  cf 
any  such  subsidiary  would  be  to  engage 
in  Development  Activities  on  behalf  of 
SEI  in  a  foreign  country  or  countries 
whose  laws  would  subject  SEI  to  ,' 

significant  restrictions  or  penalties  if      ] 
SEI  were  itself  to  maintain  a  legal  ' 

presence  in  any  such  coimtry.  The  ' 

capitalization  of  any  such  subsidiajjes  is 
expected  to  be  less  than  550,000. 

SEI  also  proposes  to  render  pioject      i 
development,  engineering,  design.  | 

construction  and  construction  | 

management,  operating,  fuel  . 

management,  maintenance  and  power 
plant  overhaul,  and  other  similar  kinds 
of  managerial  and  technical  services  to 
both  affiliated  Project  entities  and  to 
non-affilialed  developers,  operatojs  and 
owners  of  independent  power  projects 
and  foreign  and  domestic  utihty  ; 

systems.  SEI  proposes  to  render  such      | 
services  utilizing  its  own  work  force,       I 
and  personnel  and  other  resources  cf      i 
SCS  and  the  Operating  Companies 
obtained  pursuant  to  service  agreements 
("Service  Agreements")  as  described 
below.  SEI  also  proposes  that  in 
conjunction  with  providing  services  to 
non-affiliates,  it  may  enter  into  separate 
agreements  to  sell  or  license  intellectual 
property  It  has  created  or  acquired  from 
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non-affiliates  in  connection  kvith  its 
authorized  business  activitii  is 

All  services  rendered  by  J 
affiliates  will  be  based  upon 
market  value  thereof.  SEI  al 
to  provide  such  services  ant 
to  any  Project  entity  that  is  c 
company  (including  but  not 
any  EWG.  FUCO.  or  QF)  at 
prices,  and  requests  an  exen 
pursuant  to  section  13(b) 
requirements  of  rules  90  anc 
applicable  to  such  trans 
case  in  which  any  one  or  m 
following  circumstances  sha 

1   Such  Project  entity  den 
of  its  income,  direcflv  or  in 
from  the  generation,  transmiision.  or 
distnbution  of  electric  ener^;    for  sale 
within  the  United  States 

2.  Such  Project  entity  is  anlEWG 
which  sells  electricity  at  mar  cet-based 
rates  which  have  been  appro  ed  by 
FERC  or  the  appropriate  stafi  public 
utility  commission,  or  a  QF  \  ,'hir.h  sells 
electricity  at  the  purchaser's    avoided 
cost"  determined  in  accordai  ce  with 
the  regulations  under  PLiRP,'  .  or  sells 
electricity  at  rates  negotiated|at  arms"- 
length  with  large  industrial 
cDinmercial  customers  pure 
electricity  for  their  own  us 
resale; 

3.  Such  Project  entity  sells 
at  rates  based  upon  its  cost  o 
as  approved  by  FERC  or  any 
utility  commission  having  jl^ 
provided  that:  (i)  the  purchas 
electricity  is  not  an  associate 
of  SEI  within  the  Southern  s 
lii)  the  terms  and  conditions 
price)  of  the  contract  pursua 
.SEI  agrees  to  provide  such  se 
i^ocids  have  been  expressly  ap 
the  holders  of  a  majority  of  th 
intere.sts  of  such  Project  entit 
than  Southern  oranvassociar 
cf  Southern. 

SEI  owns  the  exclusive  righ 
proprietary-  computer-based 
generat'*r  dispatch  and  contrc 
known  as  "Standby  Capacitv 
( -Sr.V  •).  The  SCN  program  e 
utiUty  company  remotely  to 
capacity  associated  with  sta.m 
emergency  generators  owned 
customers,  such  as  hospitals, 
and  office  buildings  and  oper 
.generators  in  parallel  with  its 
•An  SCN  program  could  be  im^ 
pursuant  to  a  contract  betweer 
and  SEI  under  which  SEI  wou 
to  install  certain  equipment  ^ 
controls)  incorporating  its  pro 
software  program  and 
equipment  and  to  act  as  the  ut  litv's 
agent  in  operating,  maintaining  and 
fueling  the  customer  s  standbv 
generator.  Under  su.rl:  an  arrailgement. 
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SEI  would  be  compensated  by  the 
utility-  SEI  would  not  seek  to  acquire 
any  interest  in  the  customer's  generating 
equipment,  and  would  not  take  title  to 
the  electricity  generated.  SEI  would 
retain  all  right,  title  and  interest  to  the 
proprietary  software  used  in  SCN. 
SEI  proposes  to  market  the  SCN 
program  to  both  affiliated  and 
unaffiliated  utilities  and/or  their 
respective  customers.  The  program  and 
related  services  would  be  sold  to 
unaffiliated  parties  at  prices  to  be 
negotiated  based  upon  the  fair  market 
value  thereof.  As  currently  required 
under  the  terms  of  the  Original  Orders. 
SEI  will  make  the  proprietary 
technology  incorporated  into  the  SCN 
program  available  to  the  Operating    ' 
Companies  without  charge  (except  for 
the  actual  expenses  incurred  by  SEI  in 
making  such  program  available).  If  an 
Operating  Company  requests  SEI  to 
provide  any  related  service,  e  g.. 
software  support,  training  of  Operating 
Company  personnel,  maintenance  of  the 
customer's  equipment,  or  the  like.  SEI 
would  be  the  associate  company  for  the 
costs  of  such  services,  detennined  in 
accordance  with  rules  90  and  91. 

Under  the  Original  Orders.  SEJ  has 
entered  into  Service  Agreements  with 
SCS  and  each  of  the  Operating 
Companies  (other  tiian  Savannah,  which 
was  not  then  a  subsidiary  of  Southern) 
pursuant  to  which  persormel  and  other 
resources  of  SCS  and  the  Operating 
Companies  may  be  made  available  to 
SEI.  upon  request,  to  support  SEI  in 
connection  with  its  authorized 
activities.  Under  these  agreements.  SEI 
is  obligated  to  reimburse  SCS  or  an 
Operating  Company,  as  the  case  mav  be. 
for  the  cost  of  such  services,  determined 
in  accordance  with  Rules  9  and  91.  The 
cost  of  services  provided  by  an 
Operating  Company  to  SEI  includes  all 
direct  charges  and  certain  indirect  costs, 
such  as  pension  costs,  insurance, 
payroll  ta.xes,  and  pavments  to 
employee  benefits  plans,  and  a  portion 
of  the  administrative  and  general 
expenses  of  the  Operating  Company. 

The  e.xisting  Service  Agreements  also 
obligate  SEI  to  make  any  new 
intellectual  or  proprietary  property, 
processes,  programs,  computer  or  other 
data  bases,  support  services,  training 
and  other  facilities  and  techniques 
developed  in  the  course  of  SEIs 
business  available  for  utilization  by 
other  Southern  system  companies 
without  charge,  except  for  the  actual 
expenses  incurred  in  making  the  same 
available,  to  the  extent  that  SEI  has  or 
retains  proprietary  rights  therein.  Under 
the  Service  Agreements,  SEI  has  a 
reciprocal  right  to  receive  such 
intellectual  property  from  SCS  and  the 


Operating  Companies  without  charge, 
except  for  the  actual  e.xpenses  incurred 
in  making  the  same  available. 

SCS  and  the  Operating  Companies 
propose  to  continue  to  render  services 
and  provide  other  resources  to  SEI  in 
connection  with  SEI's  authorized 
activities  in  accordance'with  the 
existing  Service  Agreements,  as 
amended,  to  reflect  the  changes  to  SEIs 
authorized  business  activities  and  to 
comply  with  the  Commission's  rules 
relating  to  the  rendering  of  services  or 
sale  of  goods  directly  by  SEI  or 
indirectly  bv  the  Operating  Companies 
and  SCS  to  EWGs  and  FL'CQs  in  which 
Southern  holds  an  interest. 

SCS  and  the  Operating  Companies 
will  not.  without  requesting  the  further 
approval  of  tlie  Commission,  render  any 
services  or  sell  anv  goods  directlv  or 
indirectly  to  any  EWG  or  FUCO  in 
which  Southern  holds  an  interest, 
except  pursuant  to  the  Service 
Agreements,  as  herein  proposed  to  be 
amended. 

Southern  proposes  to  invest  in  SEI  up 
to  an  aggregate  of  S250.00O.0O0  from 
time  to  time  through  December  31. 
1S98.  in  addition  to  any  investments  in 
SEI  that  Southern  shall  have  made 
pursuant  to  previous  authorizations, 
including  but  not  limited  to  the  1987 
Order,  prior  to  the  pjfective  date  of  the 
order  in  this  proceeding.  It  is  proposed 
that  such  additional  investments  may 
take  the  form  of  any  combination  of 
cash  capital  contributions  to  SEI,  loans 
to  SEI  by  Southern,  and  loans  to  SEI  by 
one  or  more  lenders  other  than  Southern 
that  are  guaranteed  by  Southern. 

SEI  proposes  to  issue  promissory 
notes  ("Notes")  from  time  to  time' 
through  December  31,  1998  to  Southern 
or  to  lenders  other  than  Southern  which 
have  been  guaranteed  by  Southern, 
provided  that  the  sum  of  the  aggregate 
principal  amount  of  Notes  at  any  time 
outstanding  and  Southern's  additional 
investments  in  SEI  shall  not  exceed 
S250  miUion.  The  Notes  would  have 
maturities  no  later  than  December  31, 
2003.  and  would  bear  interest  at  a  rate 
of  not  more  than  3%  over  the  prime  rate 
at  the  bank  to  be  designated  by  Southern 
in  the  case  of  Notes  issued  to  lenders 
other  than  Southern,  and  a  rate  of  not 
more  than  the  prime  rate  in  the  case  of 
Notes  issued  to  Southern.  In  connection 
with  any  sale  of  Notes  to  lenders  other 
than  Southern,  a  commitment  fee  may 
be  paid  in  an  amount  not  greater  than 
'/2  of  1%  of  the  principal  amount  of  the 
Note.  It  is  anticipated  that  any  such 
Notes  may  be  guaranteed  by  Southern  as 
to  principal,  premium,  if  any.  and 
interest.  It  is  further  proposed  that  the 
Notes  issued  to  Southern  may.  at  the 
option  of  Southern,  be  converted  to 
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capital  contributions  to  SEI  through 
Southern's  forgiveness  of  the  debt 
(including  any  accrued  interest) 
represented  thereby. 

Southern  also  proposes,  from  time  to 
time,  to  guarantee  or  act  as  indemnitor 
of  commercial  sureties  required  to 
support  bid  bonds  and  performance  and 
other  obligations  (other  than  securities 
or  other  financial  instruments)  issued  or 
undertaken  by  SEI  in  connection  with 
its  authorized  activities. 

It  is  therefore  proposed  that  Southern 
may  (i)  provide  such  guarantees  of,  and 
similar  provisions  and  arrangements 
concerning,  the  performance  and 
undertaking  of  other  obligations  by  SEI 
(or  any  subsidiary  of  SEI),  or  of  any 
Project  entity  (including  but  nut  limited, 
to  EWGs  and  FUCOs)  in  which 
Southern  holds  a  direct  or  indirect 
interest,  and  of  other  obligations  relating 
to  SEI's  authorized  activities,  and  (ii) 
provide  such  indemnifications  of  and 
with  respect  to  persons  acting  as  surety 
on  bonds  or  other  obligations  on  behalf 
of  such  companies,  in  an  aggregate 
amount  outstanding  at  any  one  time  of 
5800.000,000  through  December  31, 
2003:  provided,  that  any  guaranh^es  or 
indemnifications  outstanding  at 
December  31,  2003  shall  continue  until 
expiration  or  termination  in  accordance 
witli  their  terms;  and  provided  further 
that  the  aggregate  amount  of  such 
authorized  guarantees  or 
indemnifications  of  sureties  shall  be 
reduced  dollar  for  dollar  by  any  similar 
guarantees  or  indemnifications  of 
sureties  made  or  incurred  by  Southern 
pursuant  to  authority  requested  in  File 
No.  70-8173  in  connection  with  the 
business  activities  of  Development. 

As  a  further  limitation  to  tne 
foregoing.  Southern  states  that  the 
aggrfrattj  maximum  amount  of  its 
exposure  at  any  one  time  under  all 
performance  guarantees  or 
indemnification  or  similar  arrangements 
entered  into  on  behalf  of  subsidiary 
companies  that  are  EWGs  or  FUCOs 
shall  not  exceed  5250,000,000.  and  that 
such  amount  shall  be  treated  as  part  of 
Southern's  "aggregate  investment"  in  all 
such  entities  for  purposes  of  rule  53(a). 
Southern  proposes  to  negotiate  specific 
guarantees  and  similar  provisions  and 
arrangements  v«th  third  parties,  and 
indemnifications  of  sureties,  as  the  need 
to  do  so  arises,  without  further 
Commission  authorization. 

For  the  Commissien,  by  the  Division  uf 
Investment  Manajj-ement.  pursuant  to 
delegated  aulhorily. 
Margaret  H.  McFarland, 
Dtfputy  Secretary. 

|FR  Doc.  94-13515  Filed  6-2-94;  8:45  am) 
BILUNG  CODE  8010-01-M 


[Investment  Company  Act  Rel.  No.  20321; 
811-5827] 

Templeton  Tax  Free  Trust:  Notice  of 
Application 

May  27,  1994. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  Application  for 

Exemption  under  the  Investment 

Company  Act  of  1940  ("Act"). 

APPLICANT:  Templeton  Tax  Free  Trust. 
RELEVANT  ACT  SECTION:  Section  8(f). 
SUMMARY  OF  APPUCATION:  Applcant 
seeks  an  order  declaring  that  it  has 
ceased  to  be  an  investment  company. 
FILING  DATE:  The  application  was  filed 
on  March  31.  1994,  and  amended  on 
May  20,  1994. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  f>ersons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  Uie  SEC  by  5:30  p.m.  on 
June  22,  1994.  and  should  be 
accompanied  by  proof  of  service  oii 
applicant,  in  the  form  of  an  affidavit  or. 
for  law7ers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  such  notification 
by  writing  to  the  SEC's  Secretary. 
ADDRESSES:  Secetary,  SEC,  450  Fifth 
Street  N\V.,  Washington.  DC  20549. 
Applicant,  700  Central  Avenue.  St. 
Petersburg,  Florida  33701-3G28. 
FOR  FURTHER  INFORMATION  CONTACT: 
Courtney  S.  Thornton.  Senior  Attornev, 
at  (202)  942-0583.  or  C.  David 
Messman,  Branch  Chief,  at  (202)  942- 
0564  (Division  of  Investment 
Management,  Office  of  Investment 
Company  Regulation). 
SUPPLEMENTARY  INFORMATION:  The 
following  is  a  .sununary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  from  thn  SEC's 
Public  Reference  Branch. 

Applicant's  Representations 

1.  Applicant,  an  open-end  non- 
diversified  management  investment 
company,  is  organized  as  a  business 
trust  under  the  laws  of  the 
Commonwealth  of  Massachusetts.  On 
July  19,  1989,  applicant  filed  a 
notification  of  registration  on  Form  N- 
8A  under  section  8(a)  of  the  Act,  and  a 
registration  statement  on  Form  N-lA 
under  section  8(b)  of  the  Act  and  the 


Securities  Act  of  1933.  The  regi<;tration 
statement  became  effective  on 
September  15, 1989,  and  the  public 
offering  of  appHcant's  shares 
commenced  on  that  date. 

2.  At  a  meeting  held  on  February  27. 
1993,  applicant's  board  of  trustees 
approved  agreements  and  plans  of 
reorganization  providing  for  the  transfer 
of  all  of  the  assets  of  applicants  two 
series  to  two  other  investment 
companies.  These  agreements  provided 
for  the  transfer  of  all  of  the  assets  of  (1 ) 
Templeton  Insured  Tax  Free  Fund 
("Templeton  Insured")  to  Franklin 
Insured  Tax-Free  Income  Fund 
("Franklin  Insured"),  a  series  of 
Franklin  Tax-Free  Trust,  in  exchange  li»r 
shares  of  Franklin  Insured,  and  (2) 
Templeton  Tax  Free  Money  Fund 
("Templeton  Money")  to  Franklin  Tax- 
Exempt  Money  Fund  ("Franklin 
Money")  in  exchange  for  shares  of 
Franklin  Money. 

3.  The  trustees  detennined  that  the 
proposed  reorganizations  were  in  t)ic 
best  interests  of  the  shareholders  of  each 
Stories  because  they  would  permit 
shareholders  to  pursue  their  investmrnt 
goals  in  larger  funds,  which  would  have 
enhanced  ability  to  effect  portfolio 
transactions  on  more  favorable  terms 
and  should  have  greater  investment 
flexibility.  The  trustees  also  decided 
that  the  reorganizations  would  enable 
shareholders  to  obtain  the  beneiils  of 
economies  of  scale. 

4.  Templeton  Global  Bond  Managers 
("Templeton  Global"),  a  division  of 
Templeton  Investment  Counsel.  Inc. 
("TICI"),  is  the  investment  adviser  for 
Templeton  Insured  and  Templeton 
Money.  Franklin  Advi.sers,  Inc.  is  the 
investment  adviser  for  Franklin  Insureii 
and  Franklin  Money.  TICI  and  Franklin 
Advisers,  Inc.  are  wholly  owned 
subsidiaries  of  Franklin  Resources,  Inc. 
Accordingly,  Templeton  Insured  and 
Franklin  Insured,  and  Templeton 
Money  and  Franklin  Money,  may  he 
deemed  to  be  affiliated  persons  by 
reason  of  being  under  the  control  of 
investment  advisers  that  are  themselves 
under  common  control.  Applicant 
therefore  relied  on  the  exemption 
provided  by  rule  17a-8  under  the  A«t  !■> 
effect  the  transaction.'  Consequent  1\. 


'  Kuifi  l"a-8  provides  relief  from  Use  af'tliulcii 
transaclion  proiiibition  of  section  17>o|  of  the  .*(  i 
for  a  me.-f;er  ol  investment  companies  that  nfia>  t* 
affiliiited  persons  of  each  other  solely  by  riiaiin  oi 
hiiving  rt  common  investment  adviwr.  comino.T 
directors,  and/or  common  officers  The  staff  o;  ;!.• 
Uivisiuii  of  Investment  Manascmenl  has  s!at»d  lh..i 
it  would  not  recon.incnd  that  ibe  Commissior.  lilw' 
riifo.-ci'moni  action  under  section  I~(o)  of  thf  AiJ 
if  investment  companies  that  are  a.Tilidtc.d  [•cint:.f. 
solely  by  reason  of  hdV  ing  inve.straeiit  advisets  ll.^.l 
firp  r.nd<!r  common  control  rrh  on  niU  17i.-B  S<f. 
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or  about  July  15. 1993 
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respectively,  at  a  special 
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shareholders  of  record 
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2.773.418  shares  with  a 
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Insured  distributed  to  its 

$.085  per  share  of  net  i 
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Franklin  Insured  acquired^ 
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Franklin  Insured  pro  rata  to  its 
shareholders  of  record. 

8.  The  expenses  attributable  to  the 
acquisition  of  Templeton  Insured  by 
Franklin  Insured,  including  printing 
and  mailing  costs  for  proxy  statements 
and  related  documents,  amounted  to 
$12,565.77.  Templeton  Global,  Franklin 
Advisers.  Inc..  Templeton  Insured,  and 
Franklin  Insured  each  paid  one  quarter 
of  this  amount.  The  expenses 
attributable  to  the  acquisition  of 
Templeton  Money  by  Frankhn  Money, 
including  printing  and  mailing  costs  for 
proxy  statements  and  related- 
documents,  amounted  to  $16,860.82. 
Templeton  Global,  Franklin  Advisers. 
Inc..  Templeton  Money,  and  Franklin 
Money  each  paid  one  quarter  of  this 
amount. 

9.  At  the  time  of  the  application, 
applicant  had  no  shareholders,  assets,  or 
liabilities,  nor  was  it  a  party  to  any 
litigation  or  administrative  proceedings. 
Applicant  is  not  engaged  in.  nor  does  it 
propose  to  engage  in.  any  business 
activities  other  than  those  necessary  for 
the  winding-up  of  its  affairs. 

10.  Applicant  intends  to  file  a 
certificate  of  dissolution  in  accordance 
with  the  laws  of  the  Commonwealth  of 
Massachusetts. 


Imme(  liately 

Templeton 
ibuted  the 
Money  bro  rata  to  its 


For  the  SEC.  by  the  Division  of  Investment 
Management,  under  delegated  authority. 
Margaret  H.  McFarland, 
Deputy  Secretary. 

[PR  Doc.  94-1.1516  Filed  6-2-94;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Office  of  the  Secretary 

Commuter  Fitness  Determination  of 
Dolphin  Express  Airlines,  Inc.  D/B/A 
Dolphin  Airlines 

AGENCY:  Department  of  Transportation. 
ACTION:  Notice  of  Commuter  Air  Carrier 
Fitness  Determination— Order  94-5-39. 
Order  to  Show  Cause. 


Division.  X-56,  room  6401.  Department 
of  Transportation.  400  Seventh  Street, 
SW.,  Washington,  DC  20590.  and  servp 
them  on  all  persons  listed  in 
Attachment  A  to  the  order. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mrs.  Janet  A.  Davis.  Air  Carrier  Fitness 
Division.  Department  of  Transportation. 
400  Seventh  Street.  SW..  Washington 
DC  20590.  (202)366-9721. 

Dated:  May  27.  1994. 
Robert  S.  Goldner, 

Special  Counsel  to  the  Acting  Assistant 
Secretary  for  Aviation  and  International 
Affairs. 

(PR  Doc.  94-13508  Piled  6-2-94:  8:45  ami 
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Federal  Aviation  Administration 

Aviation  Rulemaking  Advisory 
Committee  Meeting  on  Air  Traffic 
Issues 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Notice  of  meeting. 
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SUMMARY:  The  Department  of 
Transportation  is  proposing  to  find  that 
Dolphin  Express  Airlines.  Inc.  d/b/a 
Dolphin  Airlines  is  fit.  willing,  and  able 
to  provide  commuter  air  service  under 
section  419(e)  of  the  Federal  Aviation 
Act. 

DATES:  Persons  wishing  to  file 
objections  should  do  so  no  later  than 
June  6.  1994. 

ADDRESSES:  All  interested  persons 
wishing  to  respond  to  the  Department  of 
Transportation's  tentative  fitness 
determinations  should  file  their 
responses  with  the  Air  Carrier  Fitness 


SUMMARY:  The  FAA  is  issuing  this  notice 
to  advise  the  public  of  a  meeting  of  the 
FAA's  Aviation  Rulemaking  Advisory 
Committee  on  air  traffic  issues. 
DATES:  The  meeting  will  be  held  on  June 
15.  1994.  at  9:30  a.m. 
ADDRESS:  The  meeting  will  be  held  at 
the  National  Business  Aircraft 
Association.  1200  18th  Street.  NW., 
Washington.  DC. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Reginald  C.  Matthews.  Air  Traffic  Rules 
and  Procedures  Service.  Federal 
Aviation  Administration,  telephone: 
202-267-8783. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  10(a)(2)  of  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463;  5  U.S.C.  App.  II).  notice  is  hereby 
given  of  a  meeting  of  the  Aviation 
Rulemaking  Advisory  Committee  on  air 
traffic  issues  to  be  held  at  9:30  a.m.. 
Wednesday.  June  15.  1994.  at  the 
National  Business  Aircraft  Association 
1200  18th  Street.  NW..  Washington.  DC. 
The  agenda  for  this  meeting  will  include 
briefings  on: 

•  Special  visual  flight  lules 
operations; 

•  Mode  S  Study;  and 

•  StatusoftheUnmanned  Air  Vehicle 
Working  Group 

Attendance  is  open  to  the  interested 
public  but  will  be  limited  to  the  space 
available.  The  public  may  present 
wrritten  statements  to  the  committee  at 
any  time  by  providing  30  copies  to  the 
Assistant  Executive  Director,  or  by 
bringing  the  copies  to  him  at  the 


mc>efing.  In  addition,  sign  and  oral 
interpretation  can  be  made  available  at 
the  meeting,  as  well  as  an  assistive 
listening  device,  if  requested  10 
calendar  days  before  the  meeting. 
Arrangements  may  be  made  by 
contacting  the  person  listed  under  the 
heading  FOR  FURTHER  INFORMATION 
CONTACT. 

Issupd  in  Washington,  IXl .  on  Mav  27. 
1994. 

Chris  A.  Christie, 

Executive  Director.  Aviation  Rulnniaking 
Advisory  Committee  on  Air  Traffic  Issues. 
|FR  Dot.  94-13519  Filed  6-2-94:  8:45  am) 
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Notice  of  Intent  To  Rule  on  Application 
To  Impose  and  Use  the  Revenue  From 
a  Passenger  Facility  Charge  (PFC)  at 
Arcata/Eureka  Airport  (ACV),  Areata, 
CA 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Notice  of  intent  to  rule  on 
application. 

SUMMARY:  The  Federal  Aviation 
Administration  (FAA)  proposes  to  rule 
and  invites  public  comment  on  the 
application  to  impose  and  use  revenue 
from  a  PFC  at  Arcata/Eureka  Airport 
(ACV)  under  the  provisions  of  the 
Aviation  Safety  and  Capacity  Expansion 
Act  of  1990  (Title  IX  of  the  Omnibus 
Budget  Reconciliation  Act  of  1990  Pub. 
Law  101-508)  and  Part  158  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  158). 

DATES:  Comments  must  be  received  on 
or  before  July  5.  1994. 
ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  Airports  Division.  P.O.  Box 
92007,  Worldway  Postal  Center,  Los 
Angeles.  CA  90009  or  San  Francisco 
Airports  District  Office,  831  Mitten 
Road,  room  210,  Burlingame,  CA 
94010-1303.  In  addition,  one  copy  of 
any  comments  submitted  to  the  FAA 
must  be  mailed  or  delivered  to  Mr.  John 
Murray,  Public  Works  Director.  County 
of  Humboldt  at  the  following  addre.ss: 
1106  Second  Street,  Eureka,  California 
95501.  Air  carriers  and  foreign  air 
carriers  may  submit  copies  of  written 
comments  previously  provided  to  the 
county  of  Humboldt  under  section 
158.23  of  part  158. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Joseph  R.  Rodriguez.  Super\isor, 
Planning  and  Programming  Section. 
Airpcirts  District  Office.  831  Mitten 
Road,  room  210,  Burlingame,  CA 
94010-1303,  Telephone:  (415)  876- 


2805.  The  application  may  be  reviewed 
in  person  at  this  same  location. 

SUPPLEMENTARY  INFORMATION:  The  FA'A 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  impose 
and  use  the  revenue  fiom  a  PFC  at 
Arcata/Eureka  Airport  under  the 
provisions  of  the  Aviation  Safety  and 
Capacity  Expansion  Act  of  1990  (Title 
IX  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990.  Public  Law 
101-508)  and  Part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  158) 

On  May  20,  1994,  the  FAA 
determined  that  the  application  to 
impose  and  use  a  PFC  submitted  by  the 
County  of  Humboldt  was  substantially 
complete  within  the  requirements  of 
section  158.25  of  Part  158.  The  FAA 
will  approve  or  disapprove  the 
application,  in  whole  or  in  part,  no  later 
than  August  26,  1994. 

The  following  is  a  brief  overview  of 
the  application. 

Level  of  proposed  PFC:  $3.00. 

Proposed  charge  effective  date: 
August  2,  1994. 

Proposed  charge  expiration  dale: 
August  30,  1996. 

Total  estimated  PFC  revenue: 
$384,500.00. 

Brief  description  of  the  proposed 
projects:  Matching  funds  for  Areata 
Projects  3-06-0010-15  &  3-06-0010-16 
to  cover  Runway  24-32  resurfacing 
project,  Kjer  Road  Property  Acquisition 
at  Areata  for  Runway  Protection  Zone. 
Areata  Airport  Fire  Hydrant  System 
Replacement  and  Areata  Airport 
Building  Demolition,  Murray  Field 
Rehabilitation  of  Runway  11-29, 
Taxiways  &  Aprons,  Construct  Access 
Road,  Fence  Access  Road  &  Parking  Lot 
and  Install  Emergency  Generator, 
Rohnerville  Emergency  Generator 
Replacement;  and.  Humboldt  County 
Airport  Master  Plans*  Airport  Layout 
Plans  Update. 

Class  or  classes  of  air  carriers  which 
the  public  agency  has  requested  not  be 
required  to  collect  I^FCs:  Part  1.i.'>  Air 
Taxi  Operators. 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  FOR  FURTHER 
INFORMATION  CONTACT  and  at  the  FAA 
Regional  Airports  Division  lo<.ateH  at: 
15000  Aviation  Blvd.,  Lawndalo.  CA 
90261.  In  addition,  any  person  may, 
upon  request,  inspect  the  application, 
notice  and  other  documents  germane  to 
the  application  in  person  at  the  Countv 
of  Humboldt,  CA. 


Issued  in  Hawthorne.  California,  on  Mav 
20,  1994. 

Ell.<:worlh  L.  Chan. 

Acting  Manager.  Airports  Division.  Weslrrn 
Pacific  Region 

|FRDo<;.  94-13520  Filed  6-2-94;  8:45  ami 
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Research  and  Special  Programs 
Administration 

[Preemption  Determination  No.  PD-7|R); 
Docket  No.  PDA-12(R)] 

Maryland  Certification  Requirements 
for  Transporters  of  Oil  or  Controlled 
Hazardous  Substances 

AGENCY:  Research  and  Special  Programs 
Administration  (RSPA).  DOT. 
ACTION:  Notice  of  Administrative 
determination  of  Preemption  by  RSPAs 
Associate  Administrator  for  Hazardous 
Materials  Safety. 

APPLICANT:  Chemical  Waste 
Transportation  Institute  and  National 
Tank  Truck  Carriers,  Inc. 
STATE  LAWS  AFFECTED:  Code  of  Maryland 
Rrgulations  26.10.01. 16.D  and 
26.13.04.01.F. 

APPLICABLE  FEDERAL  REQUIREMENTS: 
Hazardous  Materials  Transportation  Act 
(HM TA).  49  App.  U.S.C.  1801  et  seq.. 
and  the  Hazardous  Materials 
Regiilations  (HMR).  49  CFR  Parts  171- 
180. 

MODE  AFFECTED:  Highway. 
SUMM4RY:  Maryland  regulations 
requiring  certification  of  operators  of 
motor  vehicles  loading  or  unloading  oil 
or  "controlled  hazardous  substanci's"  in 
Mar\  land  are  preempted  by  49  App. 
U.S'(..  1811(a)(2)asthey  apply  to 
operdtoi-s  of  vehicles  transporting 
h3/.:irduus  materials  not  domiciled  in 
Maryland.  These  requirements  are 
stricter  than  operator  training 
rf:qiiirHinpnts  promulgated  under  the 
HM T.A,  tnnd  therefore  are  obstacles  to 
accoroplishing  the  full  purposes  and 
obj'ftivos  of  the  III.ITA.  As  applied  to 
opf:ra»ors  domiciled  ;n  Maryland,  the 
req'.iironifvits  are  not  prei>mpfed. 
FOR  FUnTHER  INFORMATION  CONTACT: 
Chajlos  B.  H'^hman.  Office  of  the  Chi. -1 
Coun:-.nl.  Pescarc  h  aiul  Special  Pr.jgrams 
Admini.slration.  U.S.  Department  of 
Tr.insportation,  400  Seventh  .Street  SW, 
Wa:.hin^fnn.  DC  20.^^0-0001,  tf.'cphone 
number  (202)  366-4  U)0. 

SUPPLEMENTARY  INFORMATION: 

I.  Application  for  Preemption 
Determination 

On  April  19.  1993.  the  Chemical 
Waste  Transportation  Institute  (CWTI) 
and  the  National  Tank  Truck  Carrifrr. 


Inc.  (NTTC)  jointly  appli 
determination  of  preempt ; 
to  49  CFR  107.203.  The  C 
application  seeks  an  adm 
determination  that  the 
State  of  Maryland  ccrtific 
requirements  for  operator 
loading  or  unloading  oil  r 
hazardous  substances"  in 
On  May  19.  1993.  RSPA 
Public  Notice  and  Invitati 
Comment,  providing  for 
June  23.  1993.  and  rebutta 
until  August  29,  1993.  58 
Eight  transporters  of  oil,  ^ 
waste  or  hazardous  materi 
transporter  association  anc 
environmental  services 
comments  supporting  ^ 
one  or  both  sets  of  cert'ific 
requirements.  The  Marvla 
Department  of  the  Environ 
.Management  Administrati 
submitted  comments  oppo 
preemption  of  the 
operators  of  oil  transport  v 
took  no  position  on  the 
operators  of  controlled  ha. 
.substance  transport  vehicl 
Commonwealth  of  Massact 
Department  of  Env 
Protection,  Division  of  Ha 
Materials  (MassDEP).  sub 
comments  opposing 
CVVTI/NTTC  submitted  reb 
comments  responding  to 
and  MassDEP. 
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A.  Maryland  Requirements 
Certification 

The  two  provisions  of  M. 
for  which  CVVTI/NTTC  reqi 
determination  of  preempti 
certification  requirements 
of  motor  vehicles  used  to 
or  "controlled  hazardous 

1.  Oil  Transporter's  Certifi 

The  first  certification  req 
which  CVVTI/NTTC  seek  a 
preemption  is  Code  of  Mary 
Regulation^(COMAR)  26.  l' 
This  regula'ion,  issued  puj 
general  statutory  authority 
Environment  Article  §4-40 
Code  Maryland,  prescribes 
vehicle  used  in  the  transpon 
of  oil  shall  be  operated  by  a 
possessing  a  valid  Oil  Vehic 
Operator's  Certificate  '  issuer  1 
Read  in  conjunction  with 
26.10.01. 17.A,  the  requ 
only  to  operators  of  oil 
vehicles.  Further,  it  applies 
vehicles  into  which  oil  is  1 
from  which  it  is  unloaded, .. 
it  does  not  apply  to  operator; 
that  simply  pass  through  the 
COMAR  26.10.01. 17.B.  The 


iireme  nt 


cargo  tan 


issued  "after  the  driver  has  completed 
an  examination  and  has  obtained  a 
passing  grade  indicating  his  knowledge 
of  the  procedures  employed  for  the  safe 
handling  of  oil.  oil  spill  control 
measures  and  oil  spill  reporting 
requirements."  COMAR 
26.10.01. 17.A(2).  The  operator  must 
carry  the  certificate  whenever  engaged 
in  the  transfer  or  transport  of  oil. 
COMAR  26. 10.01.1 7. A(4). 

All  operator  must  preregister  for  the 
examination,  which  is  given  at  five  in- 
state locations  and  at  out-of-state 
business  locations  as  approved  by  MDE. 
There  is  no  fee  for  the  examination  or 
the  certificate.  The  certificate  is  valid  for 
five  years. 


(b)  Training  in  the  required  labeling  and 
marking  of  all  containers  of  110  gallons  or 
less. 

(c)  Training  in  Placarding.  All  drivers  of 
vehicles  transporting  hazardous  waste  shall 
be  able  to  appropriately  placard  their  truck 
according  to  the  DOT  regulations  under 
COMAR  11.16.01  (49  CFR  172  Subpart  F). 

(d)  Training  in  the  Federal  Motor  Carrier 
Safety  Administration  (sit]  regulations 
including  proper  maintenance  of  a  driver's 
daily  log. 

(e)  Training  in  emergency  procedures  to 
follow  in  case  of  an  accident  or  spill. 

(f)  Training  in  Mar>  land's  hazardous  waste 
regulations  and  law. 


rdous 
tted 
preemption  in  part, 
ittal 
thbse  of  MDE 


^or  Operator 


law 


land 
est  a 
impose 
operators 
trlnsport  oil 
su  jstances." 


Ci  te 

irement  for 
finding  of 

and 
0  01.16.D. 
purs  lant  to 


t  lat 


Annotated 

a] 
or  transfer 
Iriver 
e 

by  MDE. 

cOmar 


(  n 


applies 
k 
Ivto 
or 
Maryland; 
of  vehicles 
State, 
ificate  is 


loa  ded 


ir 


CGrtl 


2.  Controlled  Hazardous  Substance 
Transporter's  Certificate 

The  second  certification  requirement 
for  which  a  binding  of  preemption  is 
sought  is  COMAR  26.1 3. 04.01. F(l).  This 
provision,  enacted  pursuant  to 
Environment  .Article  §  7-252(b), 
Annotated  Code  of  Mar>'land.  states: 

-  A  person  may  not  transport  any  CHS 
(controlled  hazardous  substancel  from  any 
source  in  the  State  or  to  any  CHS  facility  in 
the  State  unless  a  driver  certificate  has  been 
issued  for  the  vehicle  driver. 

A  "controlled  hazardous  substance" 
(CHS)  is 

(1)  Any  hazardous  subsl.qnce  that 
[MDE]  identifies  as  a  controlled 
hazardous  substance  under  th[el 
subtitle;  or 

(2)  Low-level  nuclear  waste. 
Env't  Article  §  7-201(b).  Ann.  Code 

Md.  The  term  includes  all  materials 
designated  by  the  U.S.  Environmental 
Protection  Agency  as  hazardous  waste 
under  the  Resource  Conservation  and 
Recovery  Act  (RCRA).  40  U.S.C.  §§6901 
et  seq.  Env't  Article  §  7-201{m)(2). 
Although  the  definition  of  CHS  is 
broader,  CVVTI/NTTC  states,  and  MDE 
does  not  contest,  that  Maryland  applies 
the  certification  requirement  only  to 
transporters  of  RCRA  hazardous  waste. 
See  also  COMAR  26.13.04.01.A(1) 
( 'These  regulations  establish  standards 
which  apply  to  persons  transporting 
hazardous  waste  within  the  State.  "). 

The  certificate  is  issued  on  evidence 
of  "satisfactory  completion  of  an 
approved  training  program."  COMAR 
26.13.04.01.F(3)(c).  which  must  cover: 

(a)  Training  in  the  requirements  necessary 
to  transport  hazardous  waste.  Emphasis 
should  be  placed  on  the  ability  to  verif>' 
proper  DOT  shipping  names,  hazard  class 
and  EPA  waste  codes.  Special  attention 
should  be  directed  to  the  Maryland 
Hazardous  Waste  Manifest,  other  state 
manifest  requirements,  and  the  proper 
disbursement  of  manifest  copies. 


COMAR  26.13.04, 01. F(4).  The 
regulations  further  stipulate  that  a 
training  program  instructor  m.ust 
successfully  have  completed  an 
approved  instruction  training  program 
or  must  have  five  years  of  experience  in 
the  trucking  industr}'.  with  at  least  two 
years  of  involvement  in  safe  driving 
activities  or  training.  COMAR 
26.1 3.04.01. F(5).  MDE  may  require  from 
an  operator  "satisfactory  completion  of 
an  approved  written  exam.ination." 
COMAR  26.13. 04. 01. F{6). 

The  certificate  must  be  carried  in  the 
vehicle  during  transportation  of  CHS 
COMAR  26.13.04.01.F(3){b).  It  is  valid 
for  three  years,  subject  to  payment  of  an 
annual  S20  fee.  COMAR 
26.13.04.01. F(2J,(3)(a). 

B.  Hazardous  Materials  To  Which 
.Mary-land  Requirements  Apply 

As  summarized  above,  the  Maryland 
certification  requirements  apply  to 
operators  of  motor  vehicles  transporting 
hazardous  waste  and  cargo  tank  vehicles 
transporting  oil  when  those  vehicles  are 
loaded  or  unloaded  within  the  State  of 
Maryland. 

An  oil  is  a  hazardous  material  subject 
to  the  HMTA  and  HMR  if  it  meets  the 
criteria  of  any  HMR  hazard  class.  Most 
oils  that  are  designated  as  hazardous 
materials  are  designated  because  they 
meet  criteria  for  flammability,  49  CFR 
173.120(a),  or  combustibility,  49  CFR 
173.120(b).  If  an  oil  is  not  flammable  or 
combustible,  does  not  meet  the  criteria 
for  any  other  hazard  class,  and  is  not 
among  a  small  number  of  individually 
specified  hazardous  materials,  49  CFR 
172.101(b)(1),  it  is  not  a  designated 
hazardous  material.  Numerous  oils, 
such  as  lubricating  and  vegetable  oils, 
are  not  ordinarily  designated  hazardous 
materials. 

Accordingly,  the  Maryland  oil  cargo 
tank  operator  certification  requirement 
applies  to  the  transport  of  both  oils  that 
are  hazardous  materials  and  those  that 
are  not.  Operator  certification 
requirements  for  the  transport  of  oils 
that  are  not  hazardous  materials  are  not 
subject  to  preemption  by  the  HMTA. 
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This  preemption  delerminatior,  pcrJaiiiS 
to  the  oil  cargo  tank  operator 
certification  requiremtnl  only  as.  ji 
applies  to  the  transport  of  oils  Jhal  eie 
hazardous  materials. 

In  addition,  the  HMR  do  not  apply  Jo 
the  highway  transportation  of  oil  by  ar.i 
intrastate  carrier  if  that  cil  is  not  a 
hazardous  waste,  hezaidocs  substance 
flammable  cryogenic  iliquid  or  marine 
pollutant.  49  CFR  171  li{3)(3),  but  see  58 
FR  36920  duly  9, 1993).  correction  at  53 
FR  38111  (July  15  1993;{ri0tice  ol 
rulemaking  proposing  So  extend  the 
HMR  to  intrast&te  hj^way  carjiege) 
Accordingly,  this  pieempiion 
determination  does  not  apply  to  the 
transport.ation  by  intja^^tste  highway 
carriers  of  oil  not  in  the  categories 
enumerated  in  49  CFR  171  HajlS) 

The  Maryland  SiStule  under  which 
the  CHS  vehicle  opeialoi  certification 
requirement  is  erjarled  defines  CHS 
broadly,  to  include  RCRA  hazaidous 
waste,  low-level  r/iiclear  waste  and  axiy 
other  substance  de lerTraned  by  MDE  to 
be  injurious  to  plarjl,  enJinal  cj  aquatic 
life.  Env't  Article  §,  7-201  fb).  Ann  Code 
Md.  As  noted  above,  however,  the 
certification  requirement  is  applied  cr.Jy 
to  operators  of  vehicles  tiarjsportmg 
RCRA  hazardous  wasle  Thus  heiesfl*: 
the  CHS  vehicle  certification 
requirement  will  be  r? 'erred  to  at  ihe 
hazardous  waste  veh.cie  opeialoj 
certification  requiremerjt 

RCRA  hazardcuE  wasle,  as  desigrj*ied 
pursuant  to  42  Ll.S.C.  6921  by  the 
Administrator  oJ  the  US 
Environmenia]  Prote cDon  Agency 
(EPA),  is  a  hazardous  material  uridfri  tte 
HMR.  49  CFR  171. 8  ("Hazardous 
material")  (as  ameuded  ft  55  FR  5:930, 
52935  (Nov.  5,  1992)},  see  alsij  -?9  CFR 
171.3(a)  ("No  perscn  may  offer  lor 
transportation  or  irarjspcrt  a  hazexdoui 
waste  *  *  *  in  inlcisir^e  oj  intrastate 
commerce  except  in  atcordante  with 
the  requirements  of  ithe  HMR].').  Botii 
interstate  and  intrastate  hazardous 
waste  transporters  arc  subject  to  thi 
KMR.  49  CFR  171.1  fa). 

In  the  preemption  analysis  that 
follov;s,  the  Maryland  certification 
requirements  are  compared  to  HMTA 
requirements  under  the  "dual 
compliance"  and  "obstacle"'  tests  of  49 
App.  U.S.C.  IBllJa).  .See  Section  11, 
below  For  purposes  of  the  dual 
compliance  test,  the  hazardous  waste 
vehicle  operator  certification 
requirement  is  considered  as  written 
The  obstacle  test,  however,  looks  at  the 
requirement  "as  applied  or  enforced  " 
49  App.  U.S.C.  1811(a)(2)  Therefore 
under  this  test,  the  requirement  is 
considered  only  as  it  is  applied  to  the 
transportation  of  RCRA  hazardous 
waste. 


C.  HMTA  Tioinirtg  and  Certiproticn 
RequJiements  for  McicT  VebicJe 
Operators 

General  treinirg  requiien::ents  fcr 
persons  packaging,  oflering  or 
transporting  hazardous  materials  a:? 
fornid  in  the  HMR  at  49  CFR  172  70D- 
704.  These  requirements  apply  to 
■'hazniat  employees,"  which  term 
includes,  among  others,  those  who 
"lolperatel )  a  vehicle  used  tc  Iranspojl 
hazardous  materials.  "  49  CFR 
172.702(b).  171.8  ( "Hezmat  employee   ) 
Each  "hazmal  employee"  n)cis\  receive, 
at  least  every  two  years,  three  tvp?s  cf 
training:  (l)  Training  to  provide  general 
familiarity  with  the  HMR  and  a  g^r«=-3] 
ability  to  recognize  and  idem;  V 
hazardous  materials  con?isti=.nt  w.th 
HMR  standards;  (2)  training  specific  ic 
the  hazardous  material  functions  the 
e.mployee  performs;  a:iid  (3)  tjsiriine  itj 
workplace  safety  and  ejr.ergency 
response.  49  CFR  172  704laJ  Recjiiired 
training  is  not  furihe:  specified  instead, 
iJie  re-gulaticRS  contemplate  jhsl  hazmi>^ 
employees  will  be  trained  m  a  roerjjiei 
best  suited  to  the  hazardous  jxalenals. 
Iransportation  funcljons  they  peifcrm 
See  57  FR  20944,  20949  (May  lb. 
1992)lpreamble  tc  final  role  erjacii.np  49 
CFR  172.700-704). 

Jn  addition,  operators  oJ  motor 
vehicles  iransport.ing  h^'2ardcus 
materials  must  be  trained  in  eccorclajjce 
with  modal- specific  requireroerjls  cf  49 
CFR  177.816.  Training  subjects,  uiclud* 
vehicle  inspection  and  opereijor; 
requirements  pertaining  to  atteridarice, 
j:  arking.  smoking,  routing  bT.ti  jTH.dtTA 
reporting;  and  loading  arjd  iiniosding 
49  CFR  277.616(a).  Cargo  laxk  cpejskjJ^ 
must  receive  specialized  Irsirjirig  in  la:'J* 
emergency  control  features,  specie! 
vehicle  handling  characteristics,  tank 
leading  and  unloading,  properties,  and 
hazards  of  materials  transported,  and 
tank  reiest  and  inspection  reqi.3r<^3rjer/; 
49  CFR  177.816(1j)  Under  section 
177.816,  operators  must  be  '.rarned  in 
applicable  requirements  of  parts  S83, 
387  and  390  through  399  of  the  FederaJ 
Motor  Carrier  Safety  Regulslicns 
(FMCSR),  49  CFR  parts  350-399 

Part  383  specifies  rt-quire ments  ioi 
obtaining  a  Commercial  Driver  s  Licensf 
(CDL),  including  requirements  Jrr  the 
tank  vehicle  endorsement  49  CFR 
383.119,  and  the  hazardous  mnieribh 
endorsement,  49  CFR  383  121  Seclior> 
177.816(c)  provides  that  the  lio;ning 
requirements  of  sections  177.81&ia)  and 
(b)  may  be  satisfied  by  compliance  w;lb 
the  CDL  requirements  for  the  lank 
vehicle  or  hazardous  materials 
endorsement.  Sections  390.3(eji2j  and 
392.1  together  require  operator  trsiyjing 
m  all  aspects  of  the  FMCSR  They  ere 


incorporated  into  the  HMR  at  well  by  4'- 
Cn?  177.804,  as  they  apply  to  interstate 
operators  of  motor  vehicles  Iransportirjg 
hazardous  materials. 

Both  49  CFR  172.704ld)  and  49  CFf. 
177.815  require  that  training 
documentation  be  retained;  49  CFR 
1  '2.702(d)  requires  that  an  employer 
lest  its  employees  No  provision  oJ  the 
.HMR,  hov.;ever,  requires  that  evidenc* 
of  lTainir<g  be  submitted  tc,  or  that 
operators  be  tested  or  certified  by.  a 
governroenlal  body  A  vehu-le  operate  j 
may  comply  with  49  CFR  177  816  by 
passing  an  examination  and  cbteininp 
the  CDL  with  a  tank  vehicle  or 
hazajdous  material?  endou^me j.o  •«y 
CFR  177.816(c)(1) 

Nonetheless,  this  is  an  alteroaiive 
xoeans  of  complyi.Tig  wiih  the  regulalicj.. 
and  is  not  required 

il.  Preemption  Under  ihe  HMTA 

The  HMTA  was  enacted  in  1975  Ji 
give  the  Department  of  Transportation 
greater  authority  "to  protect  the  Nation 
adequately  against  the  risks  1c  life  and 
property  which  are  inherent  m  the 
iransportation  of  hazardcus  meleriaJi   :. 
f:cmmerce."49  App  U  S.C  letJl.  It 
"replaceld]  e  patchwork  of  state  and 
federal  lav.;s  and  regulalicns  concenjirj. 
hazardous  materials  with  a  s«.hemt  ol 
uniform,  national  regj]ci'jt^.-"js." 
Southern  Foe.  Tronfp  Cc  v  Publx 
Sen.  Comm'n,  909  Fid  ib2..  353  (9i.t 
Cir.  1990). 

As  enacted  in  197  5  the  HMTA 
preempted  "any  lequirenienl,  cij  a  Sun 
or  political  subdivisicn  thereol,  wh5ch 
js  inconsistent  with  ary  requuemtnt  s-f 
iorth  m  ithe  HM7A.I,  oi  m  b  jegulelion 
issued  under  Ithe  HMTA  I  "  HMT'A,  PuL 
L  93-633.  ^11216).  88  Slat  2163  I397M 
Congress  intended  this  provision  'to 
preclude  a  multiplicity  oJ  State 
jegulslions  and  the  poientiaJ  joj  varyinit- 
as  well  as  conflicting  regulalions  m  ibf 
area  of  hazardous  rr-ateriaJs 
Ijansportaljon."  S  Rep- No  IJ^i  93d 
Cong  .  rd  Sess.  37  \V.i7A) 

Thereafter,  DOT  s  Meterials 
TTanspcrtation  Bureau  (MTE), 
predecessor  of  RSPA's  Qifice  oi 
Hazardous  Materials  Safety, 
implemented  HMTA  jrrfemp'iojj 
through  the  issuance  of  inc<:nsji>ien'-  y 
rulings.  Inconsistency  rulings,  while 
advisory  in  nature,  were  "an  alleroaljv< 
to  litigation  for  a  dtterminetion  of  tjV 
relationship  of  Federal  and  Stale  or 
local  requirements  '  end  also  a  pos sibJ»^ 
'basis  for  an  application  lfo3 1  a  weive  t 
of  preemption  pursuant  to  scttiru 
112(b)  of  the  HMTA.    Inconsistency 
Ruling  No.  2  (lR-2),  44  FR  75566  7bb5' 
(Dec.  20,  1979). 

In  the  1990  amendments  to  the 
HMTA  Pub  L  101-{'35{Nov   If,   J'": 
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preoniption  under  the  HM 
sL-nnpthened  on  the  basis  ( 
following  Congressional  fi 

(^)  many  States  and  localiti 
luws  and  regulations  which  v 
Federal  laws  and  regi'lations 
the  transportation  of  hazardo 
therpby  creating  the  potential 
unreasonable  hazards  ia other 
iiiui  confounding  shippers  anc 
.ittrmpt  to  comply  with  multi 
conflicting  registration,  penni 
notification,  and  other  regulat 
require  ments, 

(4)  because  of  the  potential  r 
property,  and  llie  environment 
uninl»'ntionaJ  releases  of  haza 
materials,  consistency  in  laws 
regulations  governing  the  trans  > 
hazardous  materials  is  necessafv 
desirable. 

(5)  in  order  to  achieve  greate 
and  to  promote  the  public  heal 
<ind  safety  at  all  levels.  Federal 
resulnting  the  transportation  of 
m;itcrials  in  intrastate,  interstat 
(ummerce  are  necessary  and 

49  App.  U.S.C.  1801  note.  I, 
the  UNfTA.  Congress  affirm 
"unifonnity  was  the  linchpi 
statute.  Colorado  Pub.  Util. 
Harmon.  951  F.2d  1571.  1 
199 1 ).  Unless  a  waiver  of  ^ 
granted  by  DOT.  the  HMTA 
explicitly  preempts  "any  rec 
a  St.ate  or  political  subdivi 
or  Indian  tribe"  not  "othen 
.iiithorized  by  Federal  law" 

(1)  Compliance  with  both  the 
political  subdivision  or  Indian  t 
requirement  and  any  requireme 
IIMT.M  or  of  any  regulation  iss 
llhe  HMTA]  is  not  possible. 

(2)  The  State  or  political  subd 
Indian  tribe  requirement  as  appi 
enforced  creates  an  obstacle  to  I 
.uromplishment  and  execution 
IIMIAI  or  the  regulations  issuet 
llMTAI.or 

(.t)  It  is  preempted  under  sect 
1 40  App.  U.S.C.  §  1804(aK4).  coi 
'covenid  subjects"!  or  section  H 
li.S.C.  §  1804(b).  concerning  higl 
requirements!. 

49App.  U.S.C.  1811(a). 

The  first  two  paragraphs  c 
"dual  compliance"  and  "obi 
criteria  that  RSPA  had  appli 
issuing  inconsistency  rulings 
the  1990  amendments  to  the 
These  criteria  derive  from  U 
Court  preemption  decisions. 
Atlantic  Richfield.  Inc..  435  L 
(1978);  Florida  Lime  6-  Avoca 
Growfrs.  Inc.  v.  Paul.  373  U 
(19fi3);  Mines  v.  Daxidowitz 
(1941). 

The  third  paragraph,  49  Ap 
1811(a)(3).  in  conjunction  w 
U.S.C.  1804(a)(4).  specifies  fi 
'c:(>vered  subject"  areas  in  w 
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FederaJ  requirements  are  given 
particular  scrutiny: 

(i)  The  designation,  description,  and 
classification  of  hazardous  materials. 

(ii)  The  packing,  repacking,  handling, 
labeling,  marking,  and  placarding  of 
hazardous  materials. 

(iii)  The  preparation,  execution,  and  use  of 
shipping  documents  pertaining  to  hazardous 
materials  and  requirements  respecting  the 
number,  content,  and  placement  of  such 
documents. 

(iv)  The  written  notiTication,  recording, 
and  reporting  of  the  unintentional  release  in 
transportation  of  hazardous  materials. 

(v)  The  design,  manufacturing,  fabrication, 
marking,  maintenance,  reconditioning, 
repairing,  or  testing  of  a  package  or  container 
which  is  represented,  marked,  certified,  or 
sold  as  qualified  for  use  in  the  transportation 
of  hazardous  materials. 

In  these  areas,  a  non-Federal 
requirement  that  is  "not  otherwise- 
authorized  by  Federal  law"  is 
preempted  unless  it  is  "substantively 
the  same"  as  the  HMTA  or  HMR 
requirement.  49  App.  U.S.C.  1811(a).  To 
be  "substantively  the  same,"  tlie  non- 
Federal  requirement  must  "conform!)  in 
every  significant  respect  to  the  Federal 
requirement.  Editorial  and  other  similar 
de  minimis  changes  are  permitted  "  49 
CFR  107.202(d). 

A  more  limited  preemption  test, 
independent  of  49  ,\pp.  U.S.C.  1811(a). 
applies  when  the  non-Federal 
requirement  is  being  compared  to 
FMCSR  provisions  incorporated  into  the 
HMR  thj-ough  49  CFR  177.804.  RSPA 
has  declared  that  in  enacting  49  CFR 
1 77.804.  it  did  not  intend  to  change  the 
preemptive  effect  of  those  FMCSR 
provision.s  incorporated.  .See  lR-22  52 
FR  46574  (Dec.  8,  1987).  The 
preemptive  effect  of  FMCSR  training 
requirements.  49  CFR  390.3(e)(2)  and 
392.1,  is  set  forth  at  49  CFR  390.9: 

Kvcept  as  otherv^'ise  specificallv  indicated, 
subchapter  B  of  this  chapter  [49  CFR  Parts 
350-3991  is  not  intended  to  preclude  States 
or  subdivisions  thereof  from  establishing  or 
enforcing  State  or  local  laws  relatir-g  to 
safety,  the  compliance  with  which  would  not 
prevent  full  compliance  with  these 
ri-gulations  by  the  person  subject  thereto. 

This  standard  essentiallv  is  the  "dual 
compliance"  standard.  See  IR-32.  55  FR 
36730.  3G741  (Sept.  6.  1990).  Any 
FMSCR  provision  incorporated  into  the 
HMR  solely  through  49  CFR  177.804 
therefore  preempts  a  State  or  local 
requirement  "only  if  compliance  with 
both  is  impossible."  IR-32,  55  FR  at 
36741. 

In  place  of  the  prior  process  for 
issuing  advisory  inconsistency  rulings, 
the  IIMT.'\  authorizes  any  directly 
affected  person  to  apply  to  the  Secretar\' 
of  Tran.sportation  for  a  preemption 
determination  v\ith  respect  to  a 


requirement  of  a  State,  political 
subdivision  or  Indian  tribe.  49  App 
U..S.C.  1811(c)(1).  Preemption 
determinations  imder  authority  of  th(! 
HMTA  address  preemption  only  by  the 
HMTA.  and  not  by  the  Commerce 
Clause  of  the  Constitution  or  federal 
statutes  other  than  the  HMTA.  Other 
statutes  may  be  relevant  to  determining 
HMTA  preemption,  for  instance  in 
establishing  whether  a  non-Federal 
requirement  is  "otherwise  authorized  by 
Federal  law."  49  App.  U.S.C. 
1804(a)(4)(A). 

Tlie  Secrf?tary  of  Transportation  has 
delegated  to  RSPA  the  authority  to  make 
preemption  determinations,  except  for 
those  concerning  highway  routing, 
which  are  delegated  to  the  Federal 
Highway  Administration.  49  CFR 
1.53(b).  Under  RSPA's  regulations, 
preemption  determinations  are  issued 
by  RSPA's  Associate  Administrator  for 
Hazardous  Materials  Safety.  49  CFR 
107.209(a).  If  the  HMTA  preempts  a 
requirement  of  a  State,  a  political 
subdivision  of  a  State  or  an  Indian  tribe, 
that  jurisdiction  may  apply  for  a  waiver 
of  preemption  under  49  CFR  107.215 
through  107.227.  A  waiver  may  be 
granted  if  the  Associate  Admiiiistrator 
finds  that  the  non-Federal  requirement 
affords  the  public  a  level  of  safetv  equal 
to  or  greater  than  that  afforded  by  the 
HMR.  and  that  it  does  not  unreasonably 
burden  commerce.  Altemativelv.  the 
jurisdiction  may  petition  under  49  CFR 
106,31  for  adoption  of  a  uniform  Federal 
rule. 

Preemption  determinations  tinder  the 
HMTA  are  consistent  with  the 
principles  and  policy  set  forth  in 
Executive  Order  No.  12.612 
("Federalism").  52  FR  41685  (Oct.  30. 
1987).  Section  4(a)  of  that  Executive 
Order  authorizes  preemption  of  State 
laws  only  when  a  statute  contains  an 
express  preemption  provision,  there  is 
other  clear  evidence  of  Congressional 
intent  to  preempt,  or  the  exercise  of 
State  authority  directly  conflicts  with 
the  exercise  of  Federal  authority.  The 
HMTA  contains  an  express  preemption 
provision,  implemented  through  RSPA 
regulations. 

III.  The  CWTI/NTTC  Application  and 
Public  Comment 

/\.  The  ClXn/NTTC  Application 

The  CWTI/NTTC  ap'plication  asserts 
that  the  Maryland  driver  certification 
requirements  duplicate  and  conflict 
with  Federal  standards.  It  observes  that 
49  CFR  Part  383  of  the  FMCSR  requires 
a  driver  to  have  a  CDL  with  a  cargo  tank 
endorsement  when  operating  a  cargo 
tank,  and  a  CDL  with  a  hazardous 
materials  endorsement  when 
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transporting  hazardous  materials.  It 
notes  that  the  HMR  do  not  impose 
training  certification  requirements 
beyond  the  employer's  duty,  set  forth  at 
49  CFR  172.704(d)(5),  to  maintain 
training  records. 

Citing  49  CFR  172.701,  CWTl/NTTC 
object  to  the  requirement  that  operators 
not  domiciled  in  Maryland  be  certified. 
This  regulation  authorizes  a  State  to 
impose  training  requirements  more 
strict  than  HMR  requirements  only  on 
motor  vehicle  operators  domiciled  in 
that  State.  They  refer  to  the  preamble  to 
t^ie  final  rule  enacting  49  CFR  1 72.700- 
.704,  57  FR  20944,  20947  (May  15, 
1992),  which  states  that  49  CFR  172.701 
reflects  RSFA's  recognition  of  the 
"traditional  regulation  by  States  of  their 
own  resident  drivers  *  *  *  through 
drivers'  licensing  requirements  and 
procedures."  CWTI/NTTC  appear  to 
argue  that  RSPA  intended  to  preser\'e 
State  authority  to  regulate  its  own 
drivers  only  when  that  authority  is 
exercised  by  the  State  agency 
traditionally  responsible  for  diiver 
licensing.  If  section  172.701  is  read  ni 
this  way,  CWTl/NTTC  imply,  it  would 
authorize  regulation  only  by  the 
Maryland  Motor  Vehicle 
Administration,  the  agencv  that  issues 
the  CDL,  and  not  by  MDE." 

The  CWTI/NTTC  application 
maintains  that  the  Maryland 
requirements  violate  both  the  "dual 
compliance"  test  and  the  "obstacle"  lest 
under  49  App.  U.S.C.  181 1  (a).  The 
"dual  compliance"  test.  CWTl/NTTC 
assert,  is  violated  in  two  respects: 

1.  A  driver  cannot  comply  with  boi.h  ih«^ 
Maryland  requirements  and  49  CFR 
383.21(a).  which  prohibits  a  commeri)ai 
motor  vehicle  operator  from  having  more 
than  one  driver's  license  at  any  lime. 

2.  A  non-domiciled  driver  cannot  romj^ly 
with  both  the  Maryland  requirementf  and  49 
CFR  172.701(b),  which  prohibits  the 
application  of  State  training  requirements 
stricter  than  those  of  the  HMR  to  non- 
domiciled  drivers. 

According  to  CWTI/NTTC,  the 
Maryland  requirements  also  are 
"obstacles"  to  accomplishing  the 
purposes  of  the  HMR  because 
transporters'  burden  of  complying  with 
paperwork  and  training  requirements  of 
a  potentially  large  number  of  States, 
particularly  burdens  of  pre-registering 
for  and  attending  State-administered 
tests,  would  be  significant.  CWTl/NTTC 
also  suggest  that  the  certification 
requirements  for  hazardous  waste 
transporters  should  be  reviewed  under 
49  CFR  171.3(c),  which  strictly  limits 
the  ability  of  States  to  regulate 
hazardous  waste  differently  than  do  the 
HMR. 


Finally,  CWTI/NTTC  assert  that  the 
Maryland  requirements  are  not 
"otherwise  authorized  by  Federal  law.'" 
See  49  App.  U.S.C.  1811(a). 

B.  Comments  Supporting  Preemption 

RSPA  has  received  comments 
supporting  preemption  of  one  or  both 
operator  certification  requirements  from 
ten  additional  parties,  including  one  oil 
transporter,  one  hazardous  materials 
transporter,  six  hazardous  waste 
transporters,  an  environmental  ser\'ices 
firm  and  the  Hazardous  Materials 
Advisory  Council  (HMAC),  an 
association  representing  the  hazardous 
materials  transportation  induslrv'. 

With  respect  to  Maryland's  oil  cargo 
tank  operator  certification,  COMAR 
26.10.01. 16.D,  Amoco  Oil  Company. 
Nortru,  Inc.,  Heritage  Transport,  Inc. 
and  Laidlaw  Environmental  Sen'ices 
Inc.  share  the  view  of  CWTI/NTTC  that 
the  Maryland  requirements  duplicate 
the  HMR  and  the  CDL  hazardous 
materials  endorsement.  Nortru  asks  how 
changes  in  Federal  requirements  would 
be  incorporated  into  the  substantive 
requirements  of  Marj'land's  certification 
process.  Amoco,  Nortru  and  Heritage 
Transport  emphasize  the  administrative 
burden  that  could  result  from  a 
determination  that  Mariiands 
certification  requirements  were  net 
preempted.  They  as<;ort  that  these 
burdens,  multiplied  by  the  number  oi 
States  imposing  separate  requirements, 
would  include  paperwork  burdens,  the 
difficulty  of  maintaining  a  current 
knowledge  of  changing  State 
requirements,  and  lost  business 
opportunities  and  delays  from  failing  to 
obtain  certifications  before  entering 
Maryland.  Nortru  and  HMAC  join 
CWTl/NTTC  in  citing  49  CFR 
172.701(a),  which  allows  a  State  to 
impose  training  requirements  more 
strict  than  those  of  the  HMR  only  on 
drivers  domiciled  in  that  Stale. 

Regarding  Maryland's  hazarcous 
waste  vehicle  operator  certification, 
COMAR  26.13.04.01.F.  comme.nters' 
arguments  mirror  those  for  the  oil  cargo 
tank  operator  certification.  Nortru. 
Environmental  Transport,  Inc.. 
McCutcheon  Enterprises,  Inc..  Dart 
Trucking  Company,  Inc.,  Heritage 
Transport,  Laidlaw  and  Custom 
Environmental  Transport.  Inc.  chaigf 
that  the  certification  duplicates  the 
HMR  and  the  CDL  hazardous  .materiaJs 
endorsement.  Nortru.  Environmental 
Transport  and  Custom  Environmental 
Transport  assert  that  the  certification 
requirement  fails  to  address  how- 
changes  in  Federal  requirements  will 
affect  the  validity  of  existing  certificate?, 
or  how  such  changes  are  to  be 
incorporated  into  revised  training 


programs.  Nortru,  Environmental 
Transport,  McCutcheon,  Heritage 
Transport,  Custom  Environmental 
Transport  and  Eldredge,  Inc.  claim 
administrative  burdens  similar  to  those 
claimed  for  the  oil  cargo  tank  operator 
certification.  Nortru  and  HMAC,  again, 
point  to  the  49  CFR  172.701(a) 
prohibition  on  imposing  requirements 
stricter  than  the  HMR  on  non-domiciled 
drivers.  HMAC  argues  that  this  conflict 
results  in  a  violation  of  the  dual 
compliance  test.  Eldredge  and  Dart 
Trucking,  concurring  with  CWTl/NTTC 
assert  that  the  49  CFR  383.21 
prohibition  against  multiple  licenses 
makes  dual  compliance  impossible. 

C.  Comments  Opposing  Preemption 

MDE  has  filed  comments  opposing 
preemption  of  the  oil  cargo  tank 
operator  certification  requirement  It 
takes  no  position  on  preemption  of  th^ 
hazardous  waste  vehicle  operator 
certification  requirement. 

MDE  does  not  agree  that  the  oil  cargi 
tank  operator  certification  requirement 
violates  the  49  CFR  383.21  prohibition 
against  multiple  licenses.  It  maintains 
that  the  drivCT's  certification  is  directed 
to  ensuring  not  the  safe  transport  of  oiJ 
but  its  safe  transfer,  and  that  the 
certificate  is  not  a  driver's  license 
within  the  meaning  of  49  CFR  383  21 
It  argues  that  the  Mary  land  oil  cargo 
tank  operator  certification  program  is 
consistent  with  the  trairung  sc}ieme  o5 
49  CFR  172.700.704.  which  sets  a 
performance  standard  but  does  not 
stipulate  specific  training  elements  In 
particular,  it  points  to  49  CFR 
172.702(c),  which  encourages  training 
by  "public  sources."  In  addition,  it 
notes  correctly  that  the  CDL  hazardoat 
materials  endorsement  is  required  only 
for  the  transport  of  placarded 
shipments,  and  that  not  all  oil 
movements  require  placards.  (For 
example,  oil  that  is  a  hazardous  waste 
but  that  does  not  meet  the  criteria  for 
any  other  hazard  class,  is  a  Class  9 
hazardous  material  not  required  to  W 
placarded.  49  CFR  1 72.504(f)(9).) 
Transportation  of  non-placarded  oil 
therefore  does  not  require  a  hazmat 
endorsement  and  accordingly,  MDE 
concludes,  there  is  no  duphcation  ol 
CDL  reouirements. 

Finally,  MDE  argues  tha',  the  oil  cargi 
tank  operator  certification  requirement 
is  "otherwise  authorized  by  Federai 
law,"  and  thus  protected  from 
preemption  under  49  App.  li.S.C. 
1811(a).  It  finds  this  authority  unde; 
sections  102  and  104  of  the  Federal 
Water  Pollution  Control  Act  (RVPCA  j. 
33  U.S.C.  1252(a)  and  1254(a)(1). 
According  to  MDE,  these  sections 
empower  States  to  institute  training 
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accomplishment  and  execution  of  [the 
HMTA  or  the  HMRj. 

49  App.  U.S.C.  1811(a).  Both 
standards,  the  "dual  compliance"  and 
the  "obstacle"  standard,  are  employed 
to  determine  the  preemptive  effect  of  49 
CFR  172.700-.704  and  177.816.  In 
considering  the  preemptive  effect  of  49 
Cf-R  390.3(e)(2)  and  392.1.  however, 
only  the  dual  compliance  test  applies. 
As  discussed  in  section  II,  above,  these 
provisions,  due  to  their  incorporation 
into  the  HMR  tJsrough  49  CFR  177.804. 
have  a  narrower  preemptive  effect  than 
(if)  other  HMR  provisions. 

A.  The  "Dual  Compliance"  lest 

IIMR  training  requirements  for  motor 
vi'hiclc  operators  appear  at  49  CFR 
172.700-704  and  177.816  and.  through 
incorporation,  at  49  CFR  390.3(e)(2)  and 
392.1.  Each  of  theie  requirements 
specifies!  training  in  aspects  of  motor 
vehicle  operation  when  hazardous 
materJnls  are  being  transported.  S<!ctions 
172.702(d).  172.704  and  177.816  require 
that  operators  be  tested  and  records  of 
triiining  be  maintained.  To  the  extent 
that  the  Mar>land  regulations  impose 
training  requirements  different  from 
those  of  the  HMR.  thev  are  additive. 
Neitlier  CWTI/NTTC  lior  any  other 
■comnienter  has  suggested  that  an 
operator  cannot  comply  with  both  H.MR 
training  requireinents  and  the 
applicable  Mar)  land  ci  rtificafion 
requirements. 

CWTI/NTTC  and  other  commenters 
do  assert,  however,  that  transporters 
cannot  comply  with  both  the  Maryland 
requirements  and  certain  other  HMR 
provisions,  namely  49' CFR  172.701  and 
383.21(a).  The  arguments  advanced, 
hiiw'ever.  -are  not  persur.sive. 

Section  172.701  prohibirs  Stales  from 
imposing  on  non-domiciled  operators 
training  requirements  stricter  than  those 
of  the  HMR.  The  fact  that  the  regulation 
is  a  prohibition  on  what  a  State  mav  do 
means  that  it  cannot  creat,^  a  dual 
compliance  problem  for  an  operator. 
Thi!  dual  compliance  standard  ensures 
that  the  regulated  community  is  not  put 
in  the  position  where  a  non-Federal 
jurisdiction  commands  it  tr.  do  an  act 
that  the  HMR  forbid,  or.  conversclv, 
vvlie-e  the  HMR  require  an  art  that  the 
non-Federal  jnrisdicti(;n  forl/ids.  For 
example,  a  transporter  could  not  comply 
with  a  State  requirement  to  placard  a 
vciiic  le  not  canying  hazardous  materials 
without  violating  49  App.  ll.S.C. 
1804(e)(2)  and  49  CFR  1 7i  .2(.n(2).  which 
p.-ohibit  riJpresenting  tlir.t  a  hazardous 
mat«Tial  is  present  in  a  motor  vehicle 
when  It  is  not.  See  also  49  CFR 
171., 502(a).  Because  49  CFR  172.701  is 
addressed  solely  to  the  Sfi'e  as  a 
regulator,  it  imposes  no  duty  on  an 


operator,  and  an  operator  could  not  be 
found  in  violation  of  it.  As  discussed 
below.  49  CFR  172.701  is  relevant  to 
whether  the  Maryland  requirements  are 
an  "obstacle"  to  accomplishing  the 
purposes  of  the  HMTA.  It  does  not, 
however,  present  a  dual  compliance 
problem. 

Section  383.21(a)  provides  that  no 
operator  of  a  commercial  motor  vehicle 
"shall  at  any  time  have  more  than  one 
driver's  license."  Whether  compliance 
with  both  this  regulation  and  tlie 
Maryland  certification  requirement  is 
impossible  hii^.ges  on  whether  the 
.Maryland  operator's  certificate  is  a 
"driver's  license"  within  the  meaning  of 
the  regulation.  The  short  answer  to  the 
claim,  however,  is  that  it  is  not  within 
the  scope  of  HMTA  preemption.  Part 
383.  unlike  Parts  390  through  397  of  the 
FMCSR.  is  not  incorporated  into  the 
H.MR.  See  49  CFR  177.804.  Accordingly. 
Part  383  is  not  a  regulation  "issued 
under"  the  HMTA  within  the  meaning 
of  49  App.  U.S.C.  1811(a)(1).  and  rannof 
oe  the  basis  for  a  determination  of 
preemption  under  the  statute. 

B.  The  -Obstacle-  Test 

While  neither  operator  certification 
requirement  fails  the  dual  compliance 
test,  either  requirement  nevertheless  is 
preempted  if  it  "stands  as  an  obstacle  to 
the  accomplishment  and  e.xecution  of 
the  full  purposes  and  ohi.'ctives"  of  the 
HMTA.  Colorado  Pub.  L'ti!.  Comm'n  v. 
Harmon.  951  F.2d  at  1580.  The  "full 
purposes  and  objectives  '  of  the  HMTy\ 
arc.  foremost,  furthering  safe  hazardous 
materials  transportation  and 
establishing  a  uniform  system  of 
regulation  that,  by  reducing  con/usion 
and  promoting  compliance,  contributes 
to  enha.nced  safety. 

As  noted  in  section  IB.  above,  we 
consider  the  oil  cargo  tai,k  operator 
certification  requirement  only  as  it 
applies  to  transportation  of  oil  that  is  a 
hazardous  material  under  the  HMTA. 
The  HMTA  does  not  preempt 
Maryland's  application  of  the  regulation 
to  the  transportation  of  oil  that  is  not  a 
designated  hazardous  material.  !n 
addition,  in  determining  whether  the 
certification  requirements  are  an 
■"obstacle,"  we  consider  them  "as 
enforced  and  applied."  49  App.  U.S.C. 
1811(a)(2).  Therefore,  we  consider  the 
hazardous  waste  vehicle  operator 
certification  requirement  with  respect  to 
the  transportation  of  RCRA-designated 
hazardous  waste  only.  See  section  I.B. 
atjove. 

When  a  non-Federal  requirement 
differs  from  the  HMR.  RSPA  must 
determine  whether  that  diffe.'-enct;  is  an 
obstacle  to  the  3latutor\'  purposes  and 
objectives.  The  degree  to  which  h 
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n>quircnient  may  differ  from  tht;  HMR 
before  it  becomes  an  obstacle  depends 
on  the  subject  matter  of  the  requirement. 
With  respect  to  certain  areas  identified 
in  the  HMTA,  namely,  the  "covered 
subjects"  of  49  App.  U.S.C. 
1804(a)(4)(B),  uniformity  is  paramount 
and  no  material  deviation  is  permitted. 
49  App.  U.S.C.  1811(a).  In  other  areas. 
RSPA  must  determine  the  necessary 
degree  of  uniformity  in  light  of  e.xisting 
statutory  and  regulatory  language. 
In  the  area  of  training,  the  HMR 
already  have  established  the  extent  to 
which  vStates  mav  regulate  differently. 
Under  49  CFR  172.701.  a  State  may  ' 
impose  training  requirements  more 
strict  than  those  of  the  HMR  only  if 
those  requirements: 

Ul  Do  not  conflict  with  the  training 
rfqiiirements  in  l49  CFR  part  \72.  Subpart  H 
iind  part  177);  and 

((<)  Apply  only  to  di'ivcrs  domiciled  in  that 

Stiite. 

The  authority  granted  to  States  to 
impose  stricter  requirements  on  their 
domiciled  operators  "recognizes  the 
traditional  regulation  by  States  of  their 
own  resident  drivers."  57  FR  at  20947. 
It  recognizes  as  well  that  we.rc  States 
permitted  to  impose  stricter 
requirements  on  non-resident  operators, 
operators  potentially  would  be  subject 
to  numerous  sets  of  training 
requirements,  with  residting  confusion, 
("st  and  paperwork  burdens.  The 
Fedfral  regulation  "repri^iscnts  an 
appropriate  balancing  of  the  interests  of 
the  Statt^  and  the  transportation 
industry."  57  FR  at  20947.  Cf  IR-26,  54 
FR  16314.  Iti322  (.Apr.  21. 
HJH'lKconsidcring  preemption  of  State 
training  requirements  before 
promulgation  of  49  CFR  172.701). 

The  49  CFR  172.701  limitation  on 
State  regulatory  authority  over  non- 
domiciled  operators  pertains  only  to 
State  "training  requirements."  The  term 
"training."  as  defined  at  49  CFR 
172.700(b).  means: 

.•\  systtniafic  prograni  that  unsures  a 
liH/;niat  employee  has  familiarity  with  the 
j;t!neral  provisions  of  (the  Il.MRj'.  is  able  to 
recognize  and  identify  hazardous  maff.Tials. 
hi'.s  kn()wiedi;e  of  specific  requirements  of 
'tht:  il.MRI  applicable  to  functions  perfomied 
bv  the  employee,  and  has  knowledge  of 
emergency  response  information,  .self- 
protection  measui-es  and  accident  prevention 
methods  and  procedures. 

The  two  Maryland  regulations,  see 
section  I. A,  above,  require  that  operators 
of  motor  vehicles  transporting  regulated 
materials,  including  hazardous 
materials,  pass  an  examination.  The 
examination  is  to  ensure  that  the  driver 
IS  trained  in  procedures  for  identifying 
and  marking  regulated  materials  for 
•'■ansportation,  safely  transporting 


regulated  materials  and  instituting 
emergency  procedures  in  the  event  of  a 
spill.  The  regulations  stipulate  the 
required  areas  of  training,  provide  for  an 
examination  to  demonstrate  training  in 
those  areas,  and  authorize  issuance  of  a 
driver's  certificate  to  identify  those  who 
satisfactorily  have  been  trained.  These 
are  elements  of  a  "systematic  program" 
of  "training  requirements." 
Accordingly,  the  Maryland  rcsgulations. 
as  they  apply  to  those  transporting 
hazardous  m.aterials,  are  subject  to  49 
CFR  172.701. 

Both  COMAR  26.10.01. 16.D.  the  oil 
cargo  tank  operator  certification,  and 
COMAR  26  ]  3. 04. 01. F,  the  haza.-dous 
waste  vehic't;  operator  certification.  an> 
stricter  than  the  HMR.  The  HMR  impose 
general  and  function-specific  training 
requirements  on  all  hazmat  employees. 
Under  49  CFR  177.816.  motor  vehicle 
operators  in  particular  are  required  to  be 
trained  in  an  exhaustive  number  of 
areas  related  to  the  safe  transportation  of 
hazardous  materials  in  motor  vehicles. 
In  addition,  a  hazmat  employer  must 
provide  for  "appropriate"  testing  of  its 
employees.  49  CFR  172.702(d).  Unlike 
the  Maryland  regulations,  however,  the 
HMR  do  not  condition  motor  vehicle 
operation  on  passing  an  examination 
administered  by  a  governm.ental  boriv 
Cf  Colorado  Pub.  l.'til.  Comm'n  v. 
Harmon.  951  F.2d  at  1581  (requirement 
to  submit  proof  of  training  goes  bevond 
HMR).  In  addition,  COMAR 
26. 13.04. 01. F  requires  hazardous  waste 
transporters  to  be  trained  in  specific 
areas  that  the  HMR  do  not.  namely,  in 
hazardous  waste  transportation 
requirements  specific  to  Maryland  laws 
and  regulations.  The  HMR  do  not  limit 
the  means  by  which  a  hazmat  employer 
may  train  a  driver,  provided  that 
training  meets  the  standard  of  49  CFR 
172.700(b).  Conversely,  training 
received  by  the  operator  of  a  vehicle 
transporting  hazardous  waste  does  not 
comply  with  COMAR  26. 13.04. 01. F 
unless  the  instructor  meets  the 
experience  requirements  set  forth  at 
COMAR  26. 13. 04.01. F(5). 

MDE  suggests  that  the  training 
requirements  arc  not  an  obstacle  to 
accomplishing  the  purposes  of  the 
HMTA  because  of  49  CFR  172.702(c). 
which  states:  "Training  may  be 
provided  by  the  hazmat  employer  or 
other  public  or  private  sources."  This 
section,  however,  simply  encourages 
hazmat  employers,  in  training  their 
employees,  to  make  use  of  any 
r(;sources,  public  or  private,  that  offer 
training  meeting  the  requirements  of  the 
regulations.  See  57  FR  at  20949-50.  It 
does  not  authorize  States  or  other  non- 
Fed(;ral  entities  to  impose  additional 
training  obligations. 


Df:lcrmining  the  extent  to  which  Slate 
training  requirements  may  differ  from 
those  in  the  HMR  before  they  become  an 
obstacle  to  accomplishing  the  purposes 
of  the  HMTA  is  a  balancing  of  the 
State's  interest  in  ensuring  the 
competence  of  drivers  within  its 
jurisdiction  against  the  cost  and 
administrative  burdens  on  transporters 
and  the  confusion,  reduced  compfiancc 
and  decreased  safety  that  may  result 
from  a  multiplicity  of  potentially 
conilirting  requirements.  RSFA  already 
has  performed  that  balancing,  and  the 
result  is  godified  in  49  CFR  172.701. 
Because  COMAR  26.1 0.01 .16.D  and 
COMAR  26.13.04.01. F  are  strit.t-r  than 
HMR  training  requirements,  tliev  violate 
49  CFR  1 72.701  to  the  extent  they  apply 
to  operators  not  domiciled  in  Maryland. 
Therefore,  as  applied  to  non-domiciled 
operators,  each  Maryland  requirement  is 
an  obstacle  to  accompli.-,hing  the  full 
objectives  and  purposes  of  the  HMT.A. 
and  is  preempted.  As  api)lied  to  . 
operators  domiciled  in  Maryland. 
COMAR  26.10.01  16.D  and'CO.MAR 
26. 13. 04. 01. F  are  not  preempted. 

V.  "OlherH'ise  Authorized  by  Federal 
I,aw" 

The  HMTA  dot^s  not  preempt  a  non- 
Fedfrral  requirement  that  is  "otherwise 
authorized  bv  Federal  law."  49  App. 
U.S.C.  1811(.a).  MDE  as.serts  that  its  oil 
cargo  tank  operator  certification 
requirement  is  authorized  bv  s«:tions 
102  and  104  of  the  F\VFCA,'33  U.S.C. 
1252(a)  and  1254(a)(1).  and  RCR.\ 
Subtitle  I.  42  U.S.C.  6991  et  seq. 

The  FWPCA  sections  cited  by  MDF  do 
not  support  its  argument.  In  relevant 
part,  these  read  as  follows: 

The  (EPAl  Administrator  sh.ill.  after 
careful  investigation,  and  in  cooperation  vmiIi 
other  Federal  agencies.  State  water  polhition 
control .ijp_eiu:ies.  interstate  agenues.  and  trie 
municipalities  and  industries  involved, 
prepare  or  develop  comprehensive  programs 
for  preventing,  reducing,  or  eliminating  the 
pollution  of  the  navigable  waters  and  ground 
waters  and  improving  the  sanitary  condition 
of  surface  and  underground  waters.  :n  I'.S.C.. 
12.5Lln). 

The  (EPA)  Administrator  shall 
establish  national  programs  for  the 
prevention,  reduction,  and  elimination 
of  pollution  and  as  part  of  sur  h 
programs  shall — 

(1)  in  cooperation  with  other  Federal. 
State,  and  Iota!  agencies.  condu(  t  and 
promote  the  coordination  and  a(  celerniion  ot 
n^search.  investigations,  expe.'imeiits. 
training,  demonstrations,  survevs.  and 
studies  relating  to  the  causes,  eifects.  extent. 
{jO'vention.  reduf  tion.  a:ul  climinatiijii  of 
pollution. 

33  U.S.C.  12-.4(a)ll). 
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RCRA  Subtitle  !.  al  42  llSC  6991g. 
provides: 

Nothing  in  this  subliile  sht  )  prec Jude  or 
deny  any  right  of  any  Stale  or  political 
subdivision  thereof  to  adopi  (  r  enforce  any 
regulation,  requirement,  or  s-ilndard  of 


performance  respecting  underoround  storage 
tanks  that  is  more  stringent  thnn  a  regulation, 
requirement,  or  standard  of  performance  in 
effect  under  this  subtitle. 

See  also  40  CFR  281.12(a)(.'<).  The  fact 
that  Subtitle  I  does  not  prohibit  a  State 
from  imposing  more  stringtmt 
regulations  does  not  protect  those 
regulations  from  preemption  under  the 
HMTA.  Indeed,  40  CFR  281.12(a)(3)(ii) 
states: 

Where  an  approved  statH  [Togiam  has  a 
greater  scope  of  coverage  than  required  by 
federal  law,  the  additional  coverage  is  not 
part  of  the  federally-approved  program. 

See  also  PD-1,  57  FR  58848,  58855 
(Dec.  11, 1992)  (ruling  similarly  on 
nearly  identical  language  in  RCRA 
Subtitle  C,  42  U.S.C.  6929). 

In  summary,  the  Maryland  oil  cargo 
tank  operator  certification  requirement 
is  not  "otherwise  authorized  by  Federal 
law"  within  the  meaning  of  49  A  pp. 
U.S.C.  1811(a). 

VI.  Ruling 

For  the  reasons  set  forth  above,  RSPA 
finds  that  49  App.  U.S.C.  1811(a)(2) 
preempts  Maryland  regulations  COMAR 
26.10.01. 16.D  and  COMAR 
26. 13. 04. 01. F,  requiring  certification  of 
operators  of  motor  vehicles  loading  or 
unloading  hazardous  materials  in 
Maryland,  as  they  apply  to  vehicle 
operators  not  domiciled  in  Maryland. 
Specifically,  these  requirements  are 
stricter  than  Federal  operator  training 
requirements  and  therefore  are  obstacles 
to  accomplishing  the  full  purposes  and 
objectives  of  the  HMTA.  As  applied  to 


vehicle  operators  domiciled  in 
Maryland,  the  requirements  are  not 
preempted 

VII.  Petition  for  Reconsideration/ 
Judicial  Review 

In  accordHnre  with  49  CFR 
107.211(a),  "i  liny  person  aggrieved"  by 
RSPA's  decision  on  the  NTTC/CVVTI 
application  may  file  a  petition  for 
reconsideration  within  20  days  of 
service  of  the  decision.  Any  party  to  this 
proceeding  may  seek  review  of  RSPA's 
decision  "by  tho  appropriate  district 
court  of  the  United  States  *  *  *  within 
60  days  after  .such  decision  becomes 
final."  49  App.  U.S.C.  1811(e). 

This  decision  will  become  RSPA's 
final  decision  20  days  after  service  if  no 
petition  for  reconsideration  is  filed 
within  that  tin-e.  The  filing  of  a  petition 
for  reconsideration  is  not  a  prerequisite 
to  seeking  judi(  ial  review  of  this 
decision  under  4<)  App.  U.S.C.  1811(e). 

If  a  petition  for  reconsideration  is 
filed  within  20  da\s  of  service,  the 
action  by  RSPA's  Associate 
Administrator  for  Hazardous  Materials 
Safety  on  the  petition  for 
reconsideration  will  constitute  final 
agency  action.  49  CFR  107.211(d). 

Issued  in  Washinginn,  DC  on  May  24 
1994. 

Alan  I.  Roberts, 

Associate  Administrator  for  Hazardous 
Materials  Safety. 

IFR  Doc.  94-13326  Filed  6-2-94;  8:4,5  ainj 
BILLING  CODE  4310-60-P 
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Sunshine  Act  Meetings 


This  section  of  the  FEDERAL  REGISTER 
contains  notices'^  meetings  published  under 
the  "Government  in  the  Sunshine  Act"  {Pub. 
L  94-409)  5  U.S.C.  552b(e)(3). 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Notice  of  Ag(!iu:y  MwUing 

Pursuant  to  tho  provisions  of  tho 
'•C;overnn;«nl  in  the  Sunshine  Act"  (5 
use.  ofSZb),  notice  is  hereby  given  thjt 
ut  l():4y  a.m.  on  Tuestlay.  May  31.  1994, 
tii(>  Board  of  Direv"tors  of  the  Federal 
Uej)()sit  Insurance  Corporation  met  in 
f:iosr(!  session  to  consider  the  fuHowing: 

\'ii!t(;rs  relatir.g  lo  iiii  .I'^sisiiiru  (!  n^rnunicat 
With  iiii  iiLsart-tl  liaiik. 

.Miittf'fs  rt'laliiig  to  Ctprporation's  torporiuc 
>!P.d  supervi.sory  activities. 

R';(  ()riU!iKiidatir)n  conr  urning  an 
atimiiiistrativf  enforcoinenl  jiroceeding. 

h:  calling  the  meeting,  the  Board 
determined,  on  motion  of  Director 
i!ugene  A.  Luduig  (Comjitroller  of  the 
Cnrrt'ncy),  seconded  bv  Director 
lonatl'.an  I,.  Fiechter  (Acting  Director, 
Office  of  Thrift  Supervision),  concurrt-d 
in  !)v  .\cting  Chairman  Anrlrew  C.  Hove. 


Ir..  that  Corporation  business  required 
its  consideration  of  the  matters  on  less 
than  seven  days'  notice  to  the  public; 
that  no  earlier  notice  of  the  meeting  was 
practicable;  that  the  public  interest  did 
not  reqinre  consideration  of  the  matters 
in  a  meeting  open  to  public  observation: 
and  that  the  matters  could  he 
considered  in  a  dosed  meeting  by 
authority  of  subsecticms  (c)[4),  (c)(n). 
(cj[H),  {c)(9)(Aj(ii).  (9)(B).  and  (c)(l())  of 
the  ""(iovernment  in  the  Sunshine  Act" 
(.U\S.C.  r,.52b(rK4){c)(6).(c)(Hj. 
(c)(9)(A)(ii).  (c)(9](B).and(c)(l())). 

The  meeting  was  held  in  the  Board 
Room  of  the  FDIC  Building  located  at 
550  -  17th  Street,  N'W..  Washington,  DC. 

I)at«fd:  May  31,  1994. 
i'edtTiil  Deposit  Iiisariiiu.e  C'.orj)on!tion. 
Patti  (;.  Fox. 

Aclin;^  Dfputy  LIxecutivt:  Seen  tarv. 
!FK  Doc.  04-l.'ir>'.G  Filed  f)-l-!)4-.  12:  (5  pnil 
BILLING  CODE  6714-01-*! 

BOARD  OF  GOVERNORS  OF  THE  FEDERAL 
RESERVE  SYSTEM 

TIME  AND  DATE:. 10  a.m..  VV(<dn(!sdav. 
I'lntH.  1994. 


Federal  Register 

\'ol.   r,'.).  No.   lOfi 

Friday.  lune  n.  1<)'»4 


PLACE:  Marriner  S.  Ew:les  Federal 
Reserve  Board  Building.  C  Street 
entrance  between  20th  and  Zlst  Stniets. 
N\V..  Washington.  DC  2U551. 

STATUS:  Closed 

MATTERS  TO  BE  CONSIDERED 

1.  Personnel  af  tioiis  (appointments, 
promotions,  assignments,  reassignment?,  and 
salary  artinr.s)  involving  individual  Fidi-r;.! 
Reserve  System  employees. 

2.  Any  items  curried  forward  from  a 
pnnioiislv  aniKunu:»'d  nieetiiig, 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Mr.  Joseph  R.  Coyne.  Assistant  to  the 
Board:  (202)  452-.3204.  You  niav  cail 
(202)  452-3207.  beginning  at 
approximately  5  p.m.  two  business  davs 
belore  this  meeting,  for  a  recorded 
annouiicement  of  bank  anrl  bank 
hf)lding  company  applications 
.schf^duied  for  the  meeting. 

Dated;  |une  1.  I'ri4 
JenniftT  J.  John.soii, 

As-'i'(  iiiti '  Srcri'tary  of  thi'  Ui  hinl. 

|!  K  Dim  .  ')4-1:^^i.^H  I'lloii  f;-l-<t4;  i:  :i4  pmi 
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DEPARTMENT  OF  AGRK^ULTURE 

Rural  Electrification  Adrrjinistration 

7  CFR  Part  1726 
RIN  0572-AA47 

Electric  £     tem  Construction  Policies 
and  Procedures 

AGENCY:  Rural  Electrification 
Administration.  USDA 
ACTION:  Proposed  rule. 


SUMMARY:  The  Rural  Electj  ification 
Administration  (REA)  pro]  »oses  to 
amend  its  regulation  on  E!  ;ctric  System 
Construction  Policies  and  Procedures. 
This  action  will  contain  th  ^  policies  and 


the  procedures  applicable 
electric  borrowers  when  p 
materials  and  equipment, 
constructing  system  facilit 
contract  or  force  account 


oREA 
I  irchasing 
i  nd  when 

es  by 

hese  policies 


and  procedures  are  currenly  contained 
ill  seven  REA  bulletins.  Th  »  changes 
that  are  being  proposed  pei  tain  to  REA 
approval  of  contracts,  subc  jntracts  and 
amendments  to  contracts; 
documentrtion  of  contracti  ig  activity  by 
REA  borro  .\  ers;  procureme  If 
procedures  to  be  used  by  R  :A 
borrowers;  and  closeout  pn  cedures  for 
construction  contracts. 

DATES:  Written  comments  n  lust  be 
received  by  REA,  or  bear  a    lostmark  or 
equivalent,  no  later  than  Ai  gust  2.  1994. 
ADDRESSES:  Submit  written  comments 
to  Archie  W.  Cain,  Director  Electric 
Staff  Division,  Rural  Electri  ication 
Administration,  room  1246-  S,  U.S. 
Department  of  Agriculture,   Vashington 
DC  20250-1500.  RE.A  requii  ss  a  signed 
original  and  3  copies  of  all  (  omments 
(<^  1700.30(e)).  Comments  w  11  be  inade 
available  for  public  inspecti  an  at  room 
2234  South  Building  betwe(  n  8;30  a.m. 
and  5  p.m.  on  official  work  :  !a\  s  (7  CFR 
127(b)). 

FOR  FURTHER  INFORMATION  CC  NTACT:  Mr. 
Fred  J.  Gatchell,  Deputv  Din  ctor. 
Electric  St;;^  Division.Rura 
Electrification  Administratic  n.  U.S. 
Department  of  Agriculture,  \  Washington. 
DC  20250-1500.  telephone  (  !02)  720- 
i:?98. 

SUPPLEMENTARY  INFORMATION 

Executive  Order  12866 

This  proposed  rule  has  bw  n 
rictermined  to  be  not  signific  int  fur  the 
purposes  of  Executive  Order  12866  and 
thereforf!  has  not  been  reviev  ed  bv 
OMB 

Regulatory  Flexibility  Act  Cs  rtificalion 

This  action  does  not  fall  w  thin  the 
scope  of  the  Regulatory  Flexi  lilitv  Act 


Information  Collection  and 
Recordkeeping  Requirements 

In  compliance  with  the  Office  of 
Management  and  Budget  (OMB) 
regulations  (5  CFR  part  1320)  which 
implement  the  Paperwork  Reduction 
Act  of  1980  (Pub.  L.  96-511)  and  sectio 
3504  of  the  Act,  the  information 
collection  and  recordkeeping 
requirements  contained  in  this  propose 
rule  have  been  submitted  to  OMB  for 
review.  Comments  concerning  these 
requirements  should  be  directed  to  the 
Office  of  Information  and  Regulatory 
Affairs  of  OMB.  Attention:  Desk  Officer 
for  USDA.  room  3201,  New  Executive 
Office  Building,  Washington,  DC  20503. 

National  Environmental  Policy  Act 
Certification 

The  Administrator  has  determined 
that  this  proposed  rule  will  not 
significantly  affect  the  quality  of  the 
human  environment  as  defined  by  the 
National  Environmental  Policy  Act  of 
1969  (42  U.S.C.  4321  et  seq.).  therefore, 
this  action  does  not  require  an 
environmental  impact  statement  or 
assessment. 

Catalog  of  Federal  Domestic  Assistance 

The  program  described  by  this 
proposed  nile  is  listed  in  the  Catalog  of 
Federal  Domestic  Assistance  programs 
under  No.  10.850.  Rural  Electrification 
Loans  and  Loan  Guarantees.  This 
catalog  is  available  on  a  subscription 
basis  from  the  Superintendent  of 
Documents,  the  United  States 
Government  Printing  Office, 
Washington,  DC  20402.  Telephone  (202) 
720-3238. 

Executive  Order  12372 

This  proposed  rule  is  excluded  from 
the  scope  of  Executive  Order  12372. 
Intergovernmental  Consultation,  which 
may  require  consultation  with  State  and 
local  officials.  A  Notice  of  Final  Rule 
entitled  Department  Programs  and 
Activities  Excluded  from  Executive 
Order  12372  (50  FR  47034)  exempts 
REA  loans  and  loan  guarantees  from 
coverage  under  this  order. 

Executive  Order  12778 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12778.  Civil 
Justice  Reform.  If  adopted,  this 
proposed  rule  will  not:  (1)  Preempt  any 
State  or  local  laws,  regulations  or 
pohcies;  (2)  Have  any  retroactive  effect; 
and  (3)  Require  administrative 
proceedings  before  parties  mav  file  suit 
challenging  the  provisions  of  this  rule. 

Background 

Pursuant  to  the  Rural  Electrification 
Act  of  1936.  as  amended  (the  RE  Act)  (7 


U.S.C.  901  et  seq.),  the  Rural 
Electrification  Administration  (REA) 
proposes  to  amend  7  CFR  chapter  XVTI. 
by  revising  part  1726,  Electric  System 
Construction  Policies  and  Procedures. 
This  revised  part  will  contain  die 

rj     policies  and  the  procedures  applicable 
to  REA  borrowers  and  contractors  when 
purchasing  materials  and  equipment 

j     and  constructing  electric  system 
facilities  by  contract  or  force  account 
(the  REA  borrower's  own  construction 

CTQiA's). 

These  policies  and  the  procedu.'-es 
implement  certain  provisions  of  the 
REA  standard  form  of  loan  documents 
regarding  the  borrower's  purchase  of 
materials  and  equipment  and  the 
construction  of  its  electric  system  by 
contract  or  force  account.  In  order  to 
facilitat»lhe  programmatic  intere.sts  of 
the  RE  Act.  and,  in  order  to  assure  that 
loans  made  or  guaranteed  by  REA  are 
adequately  secured,  REA,  as  a  secured 
lender,  has  established  certain  standards 
and  specifications  for  materials, 
equipment,  and  the  construction  of 
electric  systems.  The  use  of  standard 
forms  and  procurement  procedures 
helps  assure  REA  that:  (1)  appropriat*- 
standards  and  specifications  are 
maintained;  (2)  REA's  loan  .securilv  is 
not  adversely  affected;  and  (3)  loan  ,ind 
loan  guarantee  funds  are  used 
effectively  and  for  the  intended 
purposes. 

Tne  current  policies  and  procediirt;s 
that  will  be  affected  are  set  forth  in  REA 
Bulletin  40-6,  Construction  Methods 
and  Purchase  of  Materials  and 
Equipment;  RE.\  Bulletin  40-8, 
Construction  Specifications,  Drawings 
and  Contract  Forms  for  Distribution. 
Transmission  and  Generation  Facilities; 
REA  Bulletin  81-6.  Closeout  Pro(  odur.'s 
and  Documents  for  Contract 
Construction  of  Distribution  and 
Transmission  Facilities;  REA  Bulletin 
85-1.  Closeout  Procedures  and 
Documents  for  the  Contract 
Construction  of  Generating  Facilities 
and  A.ssociated  Buildings;  REA  Bulletin 
86-1,  Closeout  Procedures  and 
Documents  for  the  Construction  of 
Buildings  Other  than  Generating  Plants; 
and  REA  Bulletin  86-3,  Headquarters 
Facilities  for  Electric  Borrowers.  The 
current  policies  and  procedures  will  be 
changed  and  updated  by  this  propositi. 

The  major  substantive  propo.sr-d 
changes  are  as  follows: 

(n)  This  proposal  applies  to 
procurement  and  construction  lor  all 
projects  which  will  or  may  he  finan<:ed. 
in  whole  or  in  pari,  with  loans  made  or 
guaranteed  by  REA.  REA  Bulletin  40-b 
currently  contains  the  requirements  for 
all  procurement  and  construction, 
regardless  of  the  source  of  fiinds. 
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(b)  This  proposal  would  eliminate  the 
current  requirement  that  REA  approve 
subcontracts.  (Subcontracts  for 
generating  projects  are  already  exempt 
from  REA  approval.) 

(c)  This  proposal  would  change  the 
dollar  thresholds  that  determine  which 
procurement  procedure  is  to  be  used  for 
a  project. 

(d)  This  proposal  would  raise  the 
dollar  thresholds  that  determine 
whether  REA  approval  of  a  contract  is 
required  and  eliminate  the  requirement 
of  REA  approval  of  certain  contract 
amendments. 

(e)  This  proposal  would  eliminate  the 
requirement  of  REA  approval  of 
borrowers'  contracts  for  headquarters 
facilities. 

(f)  This  proposal  would  add 
procedures  for  procurement  of 
communication  and  control  facilities. 

(g)  This  proposal  would  simplify  the 
procedures  for  the  closeout  of 
construction  contracts  by  reducing  the 
number  of  forms  to  be  submitted  to 
REA. 

(h)  This  proposal  would  revise  the 
REA  standard  contract  forms.  The  major 
changes  in  the  contract  forms  would  be 
as  follows: 

(1)  Change  the  forms  to  reflect  the 
c:hanges  listed  above. 

(2)  Change  the  insurance  and  bonding 
dollar  limits  as  outlined  in  7  CFR  part 
1788. 

(3)  Change  the  forms  to  require 
prequalification  of  all  bidders. 

(4)  Change  the  interest  rate  on 
overdue  accounts. 

(5)  Change  the  "Buy  American" 
provision  to  include  Mexico  and  Canada 
in  accordance  with  the  North  American 
Free  Trade  Agreement  Implementation 
Act  of  December  8,  1993,  Public  Law 
103-182. 

(6)  Change  the  indemnification  clause 
(also  called  "hold  harmless  clause")  to 
reflect  REA's  current  policy. 

(7)  Incorporate  certain  technical 
changes  relating  to  wood  treating  and 
right-of-way  clearing  chemicals. 

In  order  to  reduce  printing  cost  and 
volume,  the  forms  to  be  included  in  this 
part  are  condensed,  especially  the 
tables.  Also,  several  forms  refer  to  guide 
drawings,  which  do  not  contain 
requirements,  and,  hence,  will  not  be 
included.  It  is  intended  that  once  the 
forms  are  finalized,  REA  will  reformat 
these  forms  similar  to  their  current 
configuration  (including  the  tables  and 
drawings)  and  make  them  available  in 
that  format  either  from  REA  or  for 
purchase  from  the  Government  Printing 
Office.  See  proposed  §  1726.300  for  a 
list  of  the  standard  forms  of  electric 
contracts  and  where  each  may  be 
obtained. 


List  of  Subjects  in  7  CFR  Part  1726 

Electric  power,  Loan  programs — 
energy,  Reporting  and  recordkeeping 
requirements.  Rural  areas. 

In  view  of  the  above,  REA  proposes  to 
amend  7  CFR  chapter  XVII  by  revising 
part  1726  to  read  as  follows: 

PART  1726— ELECTRIC  SYSTEM 
CONSTRUCTION  POLICIES  AND 
PROCEDURES 

Subpart  A — General 

Sec. 

1726.1-1726.9     |Reser\'edl 

1726.10  Introduction. 

1726.11  Purpose. 

1726.12  Applirabilitv. 

1726.13  Waivers. 

1726.14  Definitions. 

1726.15  "Buy  American" 

1726.16  Debarment  and  suspension 

1726.17  Restrictions  on  lobbying. 

1726.18  Preloan  contracting. 

1726.19  Use  of  competitive  procurement. 

1726.20  Standards  and  specifications 

1726.21  New  materials. 

1726.22  Methods  of  construction 

1726.23  Qualification  of  bidders 

1726.24  Written.contracts. 

1726.25  Subcontracts. 

1 726.26  Pa\Tnent  to  contractor  for  material 
delivered. 

1726.27-1726.34     IReserved) 

1726.35  Submission  of  documents  to  REA 

1726.36  Documents  subject  to  REA 
approval. 

1726.37-1726.49     |Reser\edl 

Subpart  B— Distribution  Facilities 

1726.50  Distribution  line  materials  and 
equipment. 

1726.51  Distribution  line  construction 
1726.52-1726.74     |Reser\-edl 

Subpart  C — Substation  and  Transmission 
Facilities 

1726.75  General. 

1726.76  Substation  and  transmission  line 
materials  and  equipment. 

1726.77  Substation  and  transmission  line 
construction. 

1726.78-1726.124     IReservedl 

Subpart  D — Generation  Facilities 

1726.125     Generating  plant  facilities 
1726.126-1726.149     [Reserved! 

Subpart  E— Buildings 

1726.150     Headquarters  buildings 
1726.151-1726.174     [Reserved] 

Subpart  F — General  Plant 

1726.175  General  plant  materials. 

1726.176  Communications  and  control 
facilities. 

1726.176-1726.199     [Reserved] 

Subpart  G— Procurement  Procedures 

1726.200  General  requirements. 

1726.201  Formal  competitive  bidding. 

1726.202  Informal  competitive  bidding. 

1726.203  Multiparty  negotiation. 

1726.204  Multiparty  unit  price  quotations. 

1726.205  Multiparty  lump  sum  quotations. 


1726.206-1726.249     IReservedj 

Subpart  H— Modifications  to  REA  Standard 
Contract  Forms 

1726.250  General. 

1726.251  Prior  approved  contract 
modification  related  to  price  escalation 
8n  generation  contracts. 

1726.252  Prior  approved  contract 
modification  related  to  liability  for 
special  and  consequential  damages. 

1726.253  Prior  approved  contract 
modification  related  to  alternative  bid 
provision  for  payment  to  contractor  for 
bulk  purchase  of  materials. 

1726.254  Prior  approved  contract 
modifications  related  to  REA  approval  of 
contracts  and  amendments. 

1726.255-1726.209     |Reser\'edI 

Subpart  I— REA  Standard  Forms 

1726.300  List  of  REA  standard  contracting 
forms  for  electric  systems. 

1726.301  Use  of  printed  forms. 

1726.302  RE.^  approved  forms  of  contract. 

1726.303  Interest  on  overdue  accounts. 
1726.304-1726  309     IReservedl 

1726.310  Coiitra(  tor's  bond.  REA  Form 
168b. 

1726.311  Coiitrar tors  bond.  REA  Form 
lOHc. 

1726.312  Construction  contract 
amendment.  Pli.X  F.-iTn  130. 

1726.313  Certificate  of  completion,  contract 
c:onslruLtion  for  buildings,  REA  Form 
181. 

1726.314  Ct-rlificate  of  completion,  contract 
construction.  RE.\  Form  187 

1726.315  Equipment  conUart.  REA  Form 
108. 

1726.316-1726.310     i.Reserved] 

1726.320  Construction  contract,  generating. 
RT- A  Form  200. 

1726.321  Riglit-of-vv.iy  chiaring  contract, 
RE.^  I'orm  201. 

1726.322  -  Transmission  system  right-of-way 
clearing  contract,  REA  Form  203. 

1726.323  Certificate  (Buy  America).  REA 
Form  213. 

1726.324  Waiver  and  release  of  lien.  REA 
Form  224. 

1726.325  Qjrtificale  of  contractor,  REA 
Form  231. 

1726  326    Construction  or  equipment 
contract  amendment.  REA  F'orm  238. 

1726.327     Material  receipt.  REA  Form  251. 

1726.3l',S    Construction  inventory  (for  labor 
and  material  contraci).  REA  Form  254. 

1726.32!)     Contract  to  construction 
buildings.  REA  Form  257 

1726.330  IReservedl 

1726.331  Bid  bond.  REA  Form  307 
1726.332-1726  339     jReservedj 

1726.340  Substation  and  switching  station 
erection  contract.  REA  Form  764. 

1726.341  Electric  system  communications 
and  control  equipment  contract.  REA 
Form  786. 

1726.342  Distribution  line  extension 
construction  contract  (labor  and 
materials),  RE.^  Form  790. 

1726.343  Distribution  line  exlt-nsion 

( onstruf:linn  contract  (labor  only),  REA 
Form  702. 

1720.344  [Kesvrvedj 
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1726.345  C.<^Ttificale  of  constAictor  and 
indemnity  agreement  (linfijextensions) 
R£A  Form  792b. 

1726.346  Supplemental  tontibtt  for 
additional  project,  R£A  Fo  in  792c. 

1726.347-1726.349     |Reser\ec  | 

1 726.350  Construction  contra  t  amendment 
for  pa\Tnent,  REA  Form  80  ) 

1 726.351  Electric  system  con;  iru(  tion 
contract  flabor  and  materia  s).  REA  Form 
830 

1726.352  Electric  transmission  construction 
contract  (labor  and  materia  s).  REA  Form 
831. 

1726.353-1726.399     |Respr\ed 

Subpart  J— Contract  Ckweout 

1726.4(X)    Final  contract  ameni 
1 726  401     .Material  contrart  el 
1726.4(.:     Fiquipment  lonfrait 

1 726.403  Project  construction 
tloseout. 

1726.404  Non-proJM.t  ronstnif 
ilospout. 

1 726  405     I:' ■  enforj  of  work  or 
Korm2.>). 

Authority:  7  U.S.C.  901  rt sf-q 

Subpart  A— General 

§5  1726.1-1726.9    [Reserved] 

§1726.10    Introduction 

The  policies,  procedures  a 
requireiiients  includcrd  in  thi 
intended  to  implement  provi 
.■^landard  form  of  Inan  dncuiii 
lietween  the  Rural  Electrifica 
Adminibtration  (REA)  and  its 
t.orrouers.  Unless  prior  vvritt 
nppro\al  is  received  from  RE 
Lorrowers  are  reqidred  to  con 
REA's  pollcios  and  procedu 
condition  to  REA  providing  . 
assistance  for  the  constructio 
improvement  of  electric  facil 
Requirements  for  RE.\  appro 
and  specif?.'  :Mons  are  conlai 
1724  of  fhi.v  .  haptrr. 


ment. 
o^eout. 
loseout. 
on  tract 

lion  contract 

lers  (REA 

.  l'»Zl  et  t,fq. 


§1726.11     Purpose. 

Each  borrower  is  responsibl 
planning,  design,  (onsfrucrfior 
operation  and  mair.ti'n.ince  of 
flectric  systPx-n.  REA,  as  a  sen 
lender,  has  a  legitimate  inferc 
accomplishing  REA's  program|i 
objectives,  and  in  assuring  tht 
('f  construction,  mjterials.  anr 
ei}uipment  are  reasonable  and 
economical  and  that  tiie  propt 
st-ciiring  the  loans  is  construct 
adt-quately  to  serve  the  purport 
\vhi(  h  if  is  infende(J. 


§  1726.12    Applicability. 

The  requirement.^  of  this  p; 
t::e  procurement  of  materials 
equipment  for  use  by  electric 
in  their  electric  systems  and  t 
constnjctio-  of  their  electric 
sia  h  materi^is.  equipment,  ant 
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construction  will  or  may  be  financed,  in 
whole  or  in  part,  with  loans  made  or 
guaranteed  by  REA.  In  order  for  general 
fund  expenditures  for  procurement  or 
construction  to  be  eligible  for 
reimbursement  from  loan  funds,  in 
addition  to  other  requirements  of  this 
chapter,  the  borrower  must  demonstrate 
to  the  satisfaction  of  REA  that  the 
procedures  required  by  this  part  were 
followed. 
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§1726.13    Waivers. 

The  Administrator  may  waive,  for 
good  cause  on  a  case  by  case  basis, 
certain  requirements  and  procedures  of 
this  part.  REA  reserves  the  right,  as  a 
condition  of  providing  finfiiicial 
assistance,  to  require  any  borrower  to 
make  any  specification,  contract,  or 
contract  amendment  subject  to  the 
approval  of  the  Administrator.  The 
Administrator  may,  on  a  case  by  case 
basis,  waive  certain  requirements  of  this 
part  for  major  storm  damage  repair 
work. 

§1726.14     Definitions. 

Terms  used  in  this  part  have  the 
meanings  set  forth  in  7  CFR  1710.2. 
References  to  specific  REA  forms'and 
other  REA  documents,  and  to  specific 
sections  or  lines  of  such  forms  and 
documents,  shall  include  the 
corresponding  forms,  documents, 
sections  and  lines  in  any  subsequent 
revisions  of  these  forms  and  documents. 
In  addition  to  the  terms  defmed  in  7 
CFR  1710.2.  the  following  terms  have 
the  following  meanings  for  the  purposes 
of  this  part: 

Approval  of  proposed  construction 
means  RE.'^  approval  of  a  construction 
work  plan  or  other  appropriate 
engineering  study  and  REA  approval, 
for  purposes  of  system  financing,  of  the 
(.ompletion  of  all  appropriate 
rrjquirementsof  part  1794  of  this 
chapter. 

Archiiec  t  means  a  rej:;is(ered  or 
licensed  person  employed  by  the 
borrower  to  provide  architectural 
services  for  a  project  and  dulv 
authorized  assistants  and 
representatives. 

Bona  fide  bid  means  a  bid  which  is 
submitted  by  a  contractor  on  the 
borrower's  list  of  qualified  bidders  for 
the  specific  contract,  prior  to  bid 
opening. 

"Buy  American"  CMrtificcite  means  a 
certification  that  the  contractor  has 
complied  with  the  "Buy  American" 
requirement  (see  §1726.15). 

Competitive  procurement  means 
procurement  of  goods  or  ser\'ices  based 
on  the  lowest  evaluated  bid  for  similar 
products  or  services  when  three  or  more 
bids  are  received. 


Construction  unit  means  a  spec:ifiraiiy 
defined  portion  of  a  construction  project 
containing  materials,  labor,  or  both,  for 
purposes  of  bidding  and  payment. 

Contracting  committee  means  the 
committee  consisting  of  three  to  five 
members  representing  the  borrower's 
management  and  board  of  directors  and 
the  engineer.  The  contracting  committee 
represents  the  borrower  during  contract 
clarification  discussions  or  negotiations. 

Engineer  means  a  registered  or 
licensed  person  employed  by  the 
borrower  to  provide  engineering 
services  for  a  project  and  duly 
authorized  a.ssistants  and 
representatives. 

Equipment  means  a  major  component 
of  an  electric  system,  e.g.,  a  subst.ition 
transformer,  heat  exchanger  or  a 
transmission  .structure. 

Financial  assistance  means  loans  or 
grants  made  or  guaranteed  by  REA.  (ir 
lien  accommodations  or  lien 
subordinations  granted  and  appro\(  <1  bv 
REA. 

Force  account  construction  nu  ans 
construction  performed  by  the 
borrower's  employees. 

Formal  competitive  bidding  mrivc^  the 
competitive  procurement  procedure 
wherein  bidders  submit  sealed 
proposals  for  furnishing  the  goods  or 
services  stipulated  in  the  specificafion. 
Bids  are  publicly  opened  and  read  at  a 
predetermined  time  and  place.  If  a 
contract  is  awarded,  it  must  be  to  the 
lowest  evaluated  responsive  biddr-r  (mc 
??  1726.201). 

Coods  orserx'iees  means  materials, 
equipment,  or  construction,  or  any 
combination  thereof. 

Informal  competitive  bidding  meant, 
the  competitive  procurement  procedure 
whicii  provides  for  pri\-,ite  opening  vf 
bids  p.:u\  allows  clarifying  discussions 
between  the  contracting  committee  and 
the  bidders.  During  the  clarifying 
discussions  any  exceptions  to  the  bid 
documents  must  be  eliminat?d,  or  the 
bid  rejcicted.  so  that  the  contract  is 
aw;<rded  to  Lhe  lowest  evaluated 
respOiisive  bidder  (see  §  1 726.202). 

Material  means  miscellaneous 
hardware  which  is  combined  with 
equipment  fo  form  an  electric  sy.stern. 
e.g..  poles,  insulators,  or  conductors. 
Minor  error  or  irregularity  means  a 
defect  or  variation  in  a  bid  that  is  a 
matter  of  form  and  not  of  substance. 
Errors  or  irregularities  are  "minor"  if 
they  can  be  corrected  or  waived  without 
being  prejudicial  to  other  bidders  ajid 
when  they  do  not  affect  the  price, 
quantity,  quality,  or  timeliness  (»f 
cionstruction 

A//i)or  modification  or  improvement 
means  a  project  where  the  construction 
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contract  is  less  than  .550,000.  exclu.sive 
of  the  cost  of  owner  furnished  materials. 

Multiparty  lump  sum  quotations 
means  the  procurement  of  goods  or 
services  on  a  lump  sum  basis,  based  on 
the  lowest  evaluated  offering,  when 
three  or  more  offers  are  recei-.  ed  (see 
i;  1726.205J. 

Multiparty  negotiation  means  the 
procurement  procedure  where  three  or 
iTUire  bids  are  received  and  provides  for 
negotiations  between  the  contracting 
committee  and  each  bidder  to  determine 
the  bid  which  is  m  the  borrower  s  best 
interest  (see  §  1726.203). 

Multiparty  unit  price  quotations 
means  the  procurement  of  goods  or 
services  on  a  unit  price  basis,  ba.sod  on 
the  lowest  evaluated  offering,  when 
three  or  more  offers  are  receivcfi  (see 
Sil72f).204). 

\'ft  Utility  Plant  (XL'Pj  meuns  part  C. 
Line  5  of  REA  Form  7  for  dist.-ihntion 
l.orrowers  or  section  B,  Line  S  of  REA 
I'orm  12a  for  pov^'er  supply  borrowers. 

Owner  furnished  mattiriuls  means 
nioterials  or  equipment  or  both  supplied 
bv  tlie  borrower  for  installation  bv  the 
'  oiUractor. 

UFA  approval  m(2sns  wnricn  .ipproval 
l/v  tho  .Administrator  or  a  repn'scntative 
with  delegated  cnthority.  RF..\  approval 
mast  be  in  writing,  e.xcept  in  emergency 
situations  where  REA  approval  may  be 
gi\(Mi  over  tiie  trlrphone  followed  bv  a 
confirming  letter. 

Ht'sponsive  bid  moans  a  !;i(i  with  no 
'fxceptions  or  non-minor  errors  or 
irregularities  on  any  technical 
requirement  or  in  th?  contrai  t  !"rins  ;in<i 
conditions. 

i  nil  p:!ces  means  individual  prices 
ior  spei.ific  construe*  itm  units  defined 
i.'i  accordance  with  REA  approved  units 
specified  in  REA  standard  cuntr.ict 
forms 

§1726.15    "Buy  American". 

The  borrower  must  ensure  that  all 
materi  ils  and  equipment  financed  with 
loans  made  or  guaranteed  by  REA 
complies  with  the  "Buy  American" 
provisions  of  the'Rural  Electrification 
Act  of  1938  (7  U.S.C.  901  et  sfq.).  When 
a  "Buy  American"  certificate  is  required 
by  this  part,  this  m.ust  be  on  RE.\  Fo-i-m 
2LT. 

§1726.16    Debarment  and  suspension. 

Borrowers  are  required  to  comply 
with  certain  requirements  on  debarment 
and  suspension  in  connection  with 
proc:iirement  activities  as  set  forth  in 
part  3017  of  this  title,  particularly  with 
respect  trt  lower  tier  transactions,  e.g.. 
procurement  contracts  fc^r  goods  or 
sinvic'-s. 


§  1726.17    Restrictions  on  lobbying. 

Borrowers  are  required  to  comply 
with  certain  restrictions  and 
requirements  in  connection  with 
procurement  activities  as  set  forth  in 
part  301 8  of  this  title. 

§  1726.18    Preloan  contracting. 

Borrowers  must  consult  with  RE.A 
prior  to  entering  into  any  contract  for 
material,  equipment  or  construction  if  a 
construction  work  plan,  loan  or  loan 
guarantee  for  the  proposed  work  has  not 
been  approved.  While  the  RE.A  staff  will 
work  with  the  borrower  in  such 
circumstances,  nothing  contained  in 
this  part  is  to  be  construed  as 
authorizing  borrowers  to  enter  into  any 
contract  before  the  availability  of  funds 
has  been  ascertained  by  the  borrower 
and  all  the  requirements  of  part  1794  of 
thi.s  chapter,  En»  ironmental  Policii's 
an<l  Procedures  for  Electric  and 
Telephone  Borrowers,  have  been 
fulfilled. 

§  1726.19    Use  of  competitive  procurement. 

REA  borrowers'  procurement  is  not 
subject  to  the  provisions  of  the  Federal 
Aquisition  Regulation  (48  CFR  chapter 
1):  however,  since  borrowers  receive  th;- 
tencfit  of  Federal  financial  assistance, 
borrowers  must  use  competitive 
procurement  to  the  greatest  extent 
practirnl.  The  borrower  iraist  use 
competitive  procurement  for  obtaining 
all  goods  or  services  when  a  REA  loaji 
or  loan  guarantee  is  involved  except: 

(a)  ,As  specifically  provided  for  in 
subparts  B  through  F  of  this  part:  or 

(I))  A  waiver  is  grante;!. 

§  1 726.20    Standards  and  specifications. 

All  materials  and  equip-nent  inu.s' 
meet  the  minimum  requirements  of  all 
applicable  REA  standards  and 
sj)ecifications.  (See  part  172.S,  Electric 
Standards  and  Specifications  for 
Materials  and  Construction,  of  this 
chapt* T  ) 

§1726.21     New  materials. 

The  borrower  shall  purchase  only 
new  materials  and  equipment  unless 
otherwise  approved  by  KE.\.  on  a  case 
by  case  basis,  prior  to  the  purr.hase. 

§  1726  22    Methods  of  construction. 

The  borrower  is  respon.'sible  for 
determining  whether  construction  will 
be  b\  contract  or  force  arcounl.  If 
construction  is  by  contract,  the  borrower 
must  defermi.ie  whether  materials  will 
be  supplied  by  the  contractor  or  will  be 
furnished  by  the  borrower.  REA  reserves 
the  right  to  require  contract  con.struction 
in  lieu  of  force  account  construction  on 
a  (  ase  l)v  case  basis. 


§1726.23    Qualification  of  bidders. 

(a)  Qualified  bidder  list  (QBLj.  The 
borrower  shall,  with  the  advice  of  its 
engineer,  review  the  qualifications  of 
prospective  bidders  for  contract 
construction  and  for  material  and 
equipment  procurement,  and  select 
those  firms  qualified  for  inclusion  on 
the  borrower's  list  of  qualified  bidders 
for  each  contract.  (See  also  §  1726.16 
and  §  1726.17.)  A  bid  m-iy  not  be 
solicited  fro.m  a  prospective  bidder  or 
opened  by  the  borrower  unless  that 
bidder  has  been  determined  to  be  a 
qualified  bidder  for  the  contrac  t.  When 
preparing  the  QBL,  in  additior  to  the 
actual  experience  of  tlie  borrovwr,  if 
any.  in  dealing  with  a  prospective 
bidder,  the  borrower  may  solicit 
information  from  that  bidder  or  from 
other  parties  with  firsthand  experience 
regarding  the  firm's  capabilities  and 
experience. 

no  Conflict  of  inttr^-it.  '.'  'here  is  a 
relationship  between  the  '.'orrower  or 
engineer  and  a  prospective  bidder 
which  might  cause  the  borrower  or 
engineer  to  have  or  app>-ar  to  have  a 
conflict  of  interest,  that  prospective 
bidder  shall  not  be  included  on  the  QBL 
unless  the  engineer  discloses  the  nature 
of  the  relationship  to  the  borrower.  Fn 
the  case  of  the  borrower,  if  its 
(employees  or  directors  have  a 
relationship  with  a  prospective  bidder, 
the  prospective  t;idder  shall  not  be 
included  on  the  qualified  bidders  list 
uniess  the  nature  of  ihe  relationship  is 
disclosed  to  the  board  of  directors,  and 
the  board  of  directors  spec  ifically 
approves  the  inclusion  ot  that  bidder  in 
light  of  the  potential  for  a  conflict  of 
interest. 

§  1 726.24    Written  contracts. 

(a)  General.  F^rocurement  of  goods  or 
sorvit.es  must  he  by  W!"it*ei>  contract  or 
purchase  orders.  Th'?  borrower  shall  use 
an  RE.\  Approved  Form  if  Contnict  for 
such  contracts  where  rrquired  by 
subparts  B  through  F  of  tliis  part. 

(b)  Amendmei;ts  to  coptrarts. — (1) 
Contract  fonns.  The  borrr,\\er  must  u.se 
REA  Form  180.  Construtiion  Contract 
Amendment,  for  any  ch.mge  nraddition 
in  a  distribution  line  ccnsiruction 
ccmtract.  The  b<jrrower  must  use  REA 
Form  238,  Con.struction  or  Equip.mcnt 
Contract  Amendment,  for  any  change  or 
addition  in  any  ether  contnct  for 
construction,  or  for  mat:  -ial.s  or 
equipment. 

(2)  Special  considf-rntiuns.  Earn  time 
an  amendment  to  a  cnnstructif.n 
contract  is  exi^cuted.  the  borrowr'r  must 
(insure  that  contractor's  bond  is 
adequate,  that  all  necessary  licenses  and 
permits  have  been  obtained,  and  thai 
anv  environmental  reauirements 
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It  (rs 


associated  with  the  propjosed 
construction  have  been 

(3)  Amendment  approval 
requirements.  The  borroiver 
a  contract  amendment  s 
approval  if  either  of  the 

(i)  The  amendment  a" 
and  conditions  of  the 
Form  of  Contract;  or 

(ii)  The  underlying  coijtract 
subject  to  REA  approval 
amended  contract  price 
percent  of  the  original  ccfatract 
(excluding  any  escalatioi 
contained  in  the  contract 

(4)  If  neither  of  the 
conditions  exist,  the  con 
amendment  is  not  subjec 
approval  and  need  not  b« 
REA  unless  specifically 
REA  on  a  case  by  case  ba 

§  1726.25    Subcontracts. 

The  contractor  or  supi 


met. 

must  make 
1  bject  to  REA 
ollowing  exist: 
the  terms. 
Approved 
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md  the  total 
« xceeds  120 
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REA  Form  282,  Su 
subcontracts  on  construe 
or  equipment  contracts.  5 
are  not  subject  to  P»EA  a 
need  not  be  sub.Tiitted  to 
specifically  requested  fav 
by  case  basis. 

§  1726.26    Payment  to  contjacior  for 
material  delivered. 

When  construction  ;s  p  ?rformed 
under  a  labor  and  materia  !s  contract,  the 


contractor  is  responsible 
that  sufficient  equipment 


allow  construction  to  cc/.  inue  ic 
completion  in  an  orderly  ind 
expeditious  manner  Hov.  ;ver,  vn6ei 
certain  circumstances  b«v  and  the 
control  of  the  conliactor  ;  l  may  be 
necessary  to  halt  ccistruc  ion  for  an 
extended  period. 

(a)  Conditions.  Uh?n  Jc   reosons 
which  are  beyond  the  con  lol  and  not 
the  fault  of  the  contractor  t  becomes 
necessary  to  suspend  con?  Iruclion  for 
such  an  extended  period  ;  isuallv  over 
30  days),  the  owner  may.  i  t  the  request 
of  the  contractor,  considei  an 
amendment  to  a  construct  on  contract 
providing  for  the  payment  to  the 
contractor  of  SO  percent  o  the  invoice 
cost  to  the  con'j-ador  of  ;h  ?  equipment 
or  materials  delivered  to  tie  project  site 
but  not  installed,  provider  the 
contractor  warraiiis  that  f^ijch  materials 
or  equipment  are; 

(1)  Actually  on  the  site  ( f  the  project 
and  will  remain  iheje  untj  installed  in 
the  project. 

12)  In  conformance  with  ihe  contract 
specifications  and  not  in  e  icess  of  the 
quantity  required  for  the  p  ojecl. 

(3)  Properly  stored  and  i  rotecied  from 
weaiber,  theft,  and  haz^rrij 


price 

provision 


:er  may  use 
bcontrlct,  for 

ion,  material 
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pbroval  and 
^A  unless 
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(4)  Capable  of  being  easily  inventoried 
as  to  the  original  quantity  and  each 
month  as  to  the  remaining  quantity. 

(b)  Form  of  request.  Requests  by 
contractors  for  this  type  of  amendment 
to  construction  contracts  must  be 
submitted  by  the  contractor  to  the 
borrower  on  REA  Form  800, 
Construction  Contract  Amendment  for 
Payment.  The  requests  must  be  prepared 
in  triplicate,  and  each  copy  signed  by  an 
authorized  agent  of  the  suretv. 

(c)  Approval  of  request.  If  the 
borrower  agrees  to  the  request,  the 
borrower  will  sign  all  three  copies  in  the 
space  provided,  and,  if  the  underlying 
contract  was  made  subject  to  REA 
approval,  the  borrower  will  forward  all 
copies  to  REA  for  approval. 

(d)  Payments.  Payments  made  under 
this  section  are  to  be  made  within  thirty 
days  after  the  final  approval  of  the  REA 
Form  800,  Construction  Contract 
Amendment  for  Payment,  provided  that 
the  contractor  has  submitted  the  proper 
releases  of  liens  from  the  supplier 
covering  such  equipment  and  materials 
After  construction  has  resumed,  as  the 
contractor  is  paid  for  monthly  estimates 
of  assembly  units  installed,  a  deduction 
must  be  made  equal  to  the  invoice  cost 
of  equipment  and  materials  included  in 
such  estimates  of  assembly  units 
installed  and  for  which  payment  has 
been  made  to  the  contractor  pursuant  to 
the  REA  Form  800. 


...a.  =a..i^i^.i.  r=^u>y:,;rm  ^uo  njdienais       §§  1726.27-1726.34    [Reserved] 
are  on  hand  at  the  con.^tu  ction  site  to 


§1726.35    Submission  of  documents  to 
REA. 

(a)  Where  to  send  docuaients. 
Documents  required  to  be  submitted  to 
REA  under  this  part  are  to  be  sent  to  the 
office  of  the  borrowers  respective  REA 
Regional  Director,  the  Power  Supply 
Division  Director,  or  such  other  office  of 
REA  as  designated  by  REA  (see  part 
1700  of  this  chapter.) 

(b)  Borroiver  certifico'.ior.  When  a 
borrower  certification  is  required  by  this 
part,  it  must  made  be  by  the  borrow'er's 
manager  unless  the  board  of  directors 
specifically  authorizes  another  person  to 
make  the  required  certification.  In  such 
case,  a  certified  copy  of  the  specific 
authorizing  resolution  must  accompany 
the  document  or  be  on  file  with  REA. 

(c)  Contracts  requiring  REA  approval. 
The  borrower  shall  submit  to  REA  three 
copies  of  each  contract  that  is  subject  to 
REA  approval  under  subparts  B  through 
F  of  this  part.  At  least  one  copy  of  each 
contract  must  be  an  original  signed  in 
ink  (i.e.,  no  facsimile  signature].  Each 
contract  submittal  must  be  accompanied 
by: 

(1)  A  bid  tabulation  and  evaluation 
and,  if  applicable,  a  written 


recommendation  of  Ihe  architect  or 
engineer 

I     (2)  For  aw-ards  made  under  the 
informal  competitive  bidding  procediuv 
or  the  multiparty  negotiation  procedure, 
a  written  recommendation  and 
certification  of  the  contracting 
committee  (See  §§1 726.202  and 
1726.203). 

(3)  Three  copies  of  an  executed 
contractor's  bond  on  REA  approved    . 
bond  forms  as  required  in  the  contract 
form  (at  least  one  copy  of  which  must 
be  an  original  signed  in  ink),  proof  of 
insurance  coverage  where  required  in 
the  contract  form,  and  one  copy  of  the 
bid  bond  or  facsimile  of  the  certified 
check. 

(4)  A  certification  by  the  borrower  or 
chairperson  of  the  contracting 
committee,  as  applicable,  that  the 
appropriate  bidding  procedures  were 
followed  as  required  by  this  part. 

(5)  A  certified  copy  of  the  board 
resolution  awarding  the  contract. 

(6)  Evidence  of  clear  title  to  the  site 
for  substations  and  headquarters 
construction  contracts,  if  not  previously 
submitted. 

(d)  Contract  amendments  requiring 
REA  approval.  The  borrower  must 
submit  to  REA  three  copies  of  each 
contract  amendment  (at  'east  one  copy 
of  which  must  be  an  original  signed  in 
ink)  which  is  subject  to  RE.^  approval 
under  §  1726.24(b).  Each  contract 
amendment  submittal  to  REA  must  be 
accompanied  by: 

(1)  A  certified  copy  of  the  board 
resolution  approving  the  amendm.ent; 
and 

(2)  A  bond  extension,  where    ' 
necessary. 

(e)  Encumbrance  of  loan  or  loan 
guarantee  funds.  (1)  For  contracts 
subject  to  REA  approval,  the  submittals 
required  under  §  1726.35(c)  will  initiate 
REA  action  to  encumber  loan  or  loan 
guarantee  funds  for  such  contracts. 

(2)  For  contracts  not  subject  to  REA 
approval  (except  for  generation 
projects),  loan  or  loan  guarantee  funds 
will  normally  be  encumbered  using  REA 
Form  219,  Inventory  of  VV'oik  Orders, 
after  closeout  of  the  contracts.  In  cases 
where  the  borrower  can  show  good 
cause  for  a  need  for  immediate  cash,  the 
borrower  may  request  encumbrance  of 
loan  or  loan  guarantee  funds  based  on 
submittal  of  a  copy  of  the  executed 
contract,  providing  it  meets  all 
applicable  REA  requirements. 

(3)  For  generation  project  contracts 
not  subject  to  REA  approval,  the 
borrower  must  submit  to  REA  the 
following  documentation: 

(i)  A  brief  description  of  the  scope  of 
the  contract,  including  contract 
identification  (name,  number,  etc.); 
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(ii)  Q>n tract  date; 

(iii)  Coatractor's  name: 

(iv)  Contract  amount; 

(v)  Bidding  procedure  used: 

(vi)  Borrower  certification  tJiat: 

(A)  The  board  of  directors  approved 
the  contract: 

(B)  The  bidding  procedures  ami 
contract  award  for  each  contract  were  in 
conformance  with  the  requirements  of 
Part  1726.  Electric  System  Construction 
Puiicies  and  Procedures; 

(C)  The  terms  and  conditions  of  the 
REA  approved  form  of  contract  have  not 
been  altered; 

(D)  If  REA  has  approved  plans  and 
specifications  for  the  contract,  the 
contract  was  av\arded  on  the  basis  of 
those  plans  and  specifications:  and 

(n)  No  restriction  has  been  piacod  on 
tiie  borrower's  right  to  assign  the 
contract  to  REA  or  its  success;;i-s. 

(4)  Contract  amendments,  (i)for 
amendments  subject  to  RE.A  approval, 
tiu;  submittals  required  under 
^  172B.:{5(c)  will  initiate  REA  action  to 
nncumbe.r  loan  or  loan  guarantee  funds 
for  contract  amendments  roquiri.ig  RE.'\ 
,;j)pr()val. 

(ii)  For  amendments  not  subject  to 
KEA  approval  (except  general iuji 
ijrojpcts).  loan  or  loan  guarantee  funds 
will  normally  be  encumbered  usir.g  REA 
Form  219.  Inventory  of  Work  Orders, 
after  closeuut  of  the  contracts.  In  cas(^s 
where  the  borrower  can  justify  a  nee<l 
tor  immediate  cash,  the  borrower  may 
request  encumbrance  of  loan  or  loan 
guarantee  funds  based  on  submitt.d.  of  a 
copy  of  the  executed  amfrndment, 
providing  it  meets  all  applicable  RE.\ 
requirements. 

(iii)  Eor  each  generation  pn)jc(.t 
(  ontract  amendment  not  subject  to  REA 
approval,  the  borr  jwer  must  submit  to 
KEA  the  following  information  and 
documentation: 

(.\)  Tiie  ajntract  name  and  number. 

(B)  The  amendment  number: 

[('.]  The  amendment  date: 

(D)  The  dollar  amount  of  the  incrcaM- 
or  the  decrease  of  the  amendment: 

(E)  Borrower  certification  thai: 
///The  amendment  was  approved  in 

aci;ordance  with  the  policy  of  the  board 
of  directors  (the  borrower  must  ensure 
that  RE.-\  has  a  certified  copy  of  the 
boanl  resolution  establishing  such 
policy); 

(21  The  terms  and  conditions  of  the 
REA  approved  form  of  contract  has  not 
been  altered; 

(3)  No  restriction  has  been  placed  on 
the. borrower's  right  to  assign  the 
cfjniract  to  REA  or  its  successors 

§  1726.36    Documents  subject  to  REA 
approval 

I'nless  otherwise  indicated,  the 
iK.irrower  shall  make  all  contracts  and 


tmienchnents  that  are  subject  to  REA 
approval  effective  only  upon  REA 
approval. 

§§1726.37-1726.49    [Reserved] 
Subpart  B — Distribution  Facilities 

§1726.50    Distribution  line  materials  and 
equipment. 

(a)  Contract  fanns.  [\)  The  borrower 
shall  use  REA  Form  193,  Equipment 
Contract,  for  purchases  of  equipment 
where  the  total  cost  of  thi^  contract  is  in 
e.xcess  of  S.30U.0OO. 

(2)  The  borrower  may.  in  its 
discretion,  use  REA  Form  173,  Materials 
Contract.  RE.A  Form  198.  Equipment 
Contract,  or  a  purchase  order  for 
purt.hases  of  equipment  of  less  than 
Sr>OO.nOO  and  for  all  materials. 

(b)  Standards  and  specifications. 
Distribution  line  materials  and 
equipment  must  meet  the  minimum 
requirements  of  RE.\  standards  as 
dHtfjrmined  in  accordance  with  the 
provisions  of  part  1728  of  this  chapter. 
Electric  Standards  and  Speci.lcations 
for  Materials  and  Construction.  The 
borrower  must  witain  RE.^  approval 
prior  to  purchasing  any  unlisted 
distribution  luie  material  or  equipment 
of  the  types  listed  in  accordance  with 
the  provisions  of  part  1 728  of  this 
chapter. 

((,)  Pmcurcnipnt  procedures.  It  is  the 
responsibility  of  each  borrower  to 
dttennine  the  procurement  method  that 
best  meets  its  needs  for  the  purchase  of 
material  and  equipment  to  be  used  in 
distribution  line  construction. 

(d)  Contract  approval.  Contracts  fur 
purchases  of  distribution  line  materials 
and  equipment  are  not  subject  to  REA 
approval  and  need  not  be  submitted  to 
KE.\  unli-ss  specifically  requested  by 
RE.-\  on  a  case  by  case  basis. 

§  1 726.51    Distribution  line  constructiofl. 

(a)  Contract  fomis.  The  borrower  mn>\ 
use  RE.-\  Form' 201,  790,  792,  or  830.  as 
outlined  in  this  paragraph  (a),  for 
distribution  line  construction,  except  for 
minor  modifications  or  improvements. 

(1)  The  borrower  may  use  REA  Form 
790.  Distribution  Line  E.xtension 
Construction  Contract  (Labor  and 
Materials),  or  REA  Form  792, 
Distribution  Line  Extension 
Ccjnstnictioa  Contract  (Labor  only) 
under  the  following  circum.stances: 

(i)  For  contracts  tor  which  die 
borrmvcr  supplies  all  materials  and 
ecpiipmentior 

(ii)  For  non-site  specific  construction 
contracts  accounted  for  under  the  work 
order  protTe<lure;  or 

(iii)  If  neither  paragraph  (a)(l)(i)  or 
(a){lKJi)  of  this  section  are  applicable, 
the  borrower  may  use  REA  Form  790  or 


792  for  contracts,  up  to  a  cumulative 
total  of  5250,000  or  one  percent  of  Net 
Utility  Plant,  whichever  is  greater,  per 
calendar  year  of  distribution  line 
construction,  exclusive  of  the  cost  of 
owner  furnished  materials  and 
equipment. 

(2)  The  borrower  must  use  REA  Form 
830,  Electric  System  Construction 
Contract  (Labor  and  Materials),  for  all 
ether  distribution  line  construction. 
Where  distribution  lines  are  being 
constructed  incidental  to  transmis.sion 
line  construction,  the  borrower  must  use 
REA  Form  831.  Electric  Transmission 
Construction  Contract. 

(3)  The  borrower  must  use  REA  Fonn 
201,  Right-of-Way  Clearing  Contract,  for 
new  distribution  line  construction  right- 
of-way  clearing  when  dore  separately 
from  work  performed  under  RE.\  Form 
830. 

(b)  Procurement  procedures.  If  is  the 
responsibility  of  each  borrower  to 
determine  the  procurement  m.ethod  that 
best  meets  its  needs  to  award  contracts 
for  up  to  a  cumulative  total  of  S2 50,000 
or  one  percent  of  NUP,  whichever  is 
greater,  per  calendar  year  of  distribution 
line  construction,  exclusive  of  the  cost 
of  owner  furnished  materials  and 
equipment.  In  addition,  a  borrower  mav  • 
use  Multiparty  l^nit  Price  Quotations  to 
award  contracts  for  up  to  a  cumulative 
total  of  $350,000  or  1.5  percent  of  NLT. 
whichever  is  greater,  per  calendar  year 
of  distribution  line  construction, 
exclusive  of  the  cost  of  ow7ior  fumishe.<l 
materials  and  equipment.  The  borrower 
shall  use  formal  competitive  bidding  f<jr 
all  othi-r  distribution  line  contract 
construe  tion. 

{( )  Contract  approval  Contracts  for 
distribution  line  construction  are  not 
subjtHjt  to  REA  apprn\al  and  need  not  be 
submitted  to  REA  unless  spftificallv 
n  quested  by  RE.A  on  a  case  by  ca.se 
b-isis. 

§§1726.52-1726.74     [Reserved] 

Subpart  C — Substation  and 
Transmission  Facilities 

§1726.75    General. 

As  used  in  this  part,  "substations  " 
includes  substations,  switching  stations.  ■ 
nif^tering  points,  and  si.milar  facilities. 

§1726.76    Substation  and  transmission 
line  materials  and  equipment. 

(a)  Contract  fanns.  (1)  The  borrower 
must  use  REA  Form  .198,  Equipment 
Contract,  for  purchases  of  etjuipmcnt 
where  the  total  cost  of  the  contract  is  in 
e.xcess  of  5500,000. 

(2)  The  borrower  may,  in  its 
discretion,  use  REA  Form  173,  Materials 
Contract,  REA  Form  198,  Equipment 
Contract,  or  a  purchase  order  for 
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§§  1726..78-1726.124    JResflrvedi}: ' 
Subpart  D^ — Generation  FacElrttes 

§  1726. it25    Generatimg  plans  factlrttes. 

This  section  covers  the  ronstruclion 
of  all  portions  of  a  generating  p]ant. 
including  plant  buildings  and  the 
generator  step-up  transformer 
Generally,  the  iransmiss-icn  swiuhyajd 
vJiU  be  c:overed  under  this  section 
during  initial  consirocrtjon  of  the  plant 
Subpart  C  of  this  part  covers  subfequpnt 
modifications  to  Iransmisficn 
switchyards  Office  buildings, 
warehouses,  and  equipment  sers/ice  type 
buildings  are  covered  under  subpart  E  of 
this  part. 

(a)  Contract  forms  (1  j  The  bonower 
must  use  REA  Form  196.,  Equipment 
Contraci,  for  the  purchase  of  generating 
plant  equipment  in  excess  of  $1,500,000 
and  for  any  generating  plant  equipment 
contract  requiring  REA  approval 

(2)  The  borrower  must  use  REA  Form 
200,  Construction  Contraci — Generating, 
for  construction  of  generating  projects 
estimated  to  cost  m  excess  of  $1  500.000 
and  for  any  generating  project 
construction  contraci  requiring  REA 
approval. 

(3)  The  borrower  may,  m  its 
discretion,  use  other  contract  or 
purchase  order  forms  for  those  contracts 
estimated  to  cost  less  than  $1,500,000 
and  do  not  require  REA  approval 

(b)  PJons  ond  specifjcoljcns  The 
borrower  shall  obtain  REA  approval  ci 
the  pla.n£  and  specifications  for 
generating  plant  equipment  prior  ic 
issuing  invitations  to  bid  for  a  contract 
subject  to  REA  approval  as  determined 
under  this  subpart,  and  for  any  co.-iiraci 
■for  generating  plant  equipment  or 
construction  which  the  project  engineer 
estimates  will  cost  in  excess  of 
$1,500,000  or  requires  REA  approval 
Plans  and  specifications  for  other 
equip.Tienl  and  construction  romracls 
do  not  require  REA  approval  and  n^ed 
not  be  submitted  to  REA  unless 
specifically  requested  by  REA  on  a  case 
by  case  basis. 

(c)  Procurement  pwceduifi  If  the 
estimated  cost  of  the  contract  exceeds 
$1,500,000  or  if  the  contract  requires 
REA  approval,  the  borrower  must  use 
formal  or  informal  competitive  bidding 
to  award  the  contract.  Where  formal  or 
informal  competitive  bidding  is  not 
applicable,  or  does  not  result  m  a 
responsive  bid,  multiparty  negotiation 
may  be  used  only  after  REA  approval  is 
obtained. 

(d)  Contract  approva]  During  the 
early  stages  of  generating  plant  design  or 


project  design,  REA  will,  in  consultation 
with  the  borrower  and  its  consulting 
engineer,  identify  the  specific  contracts 
which  require  REA  approval  based  on 
information  supplied  in  the  plant  design 
manual.  The  following  are  typical 
contracts  for  each  type  of  generating 
project  which  v,;ill  require  REA 
approval.  Although  engineering  service.s 
are  not  covered  by  this  part,  they  fje 
listed  in  this  paragraph  (d)  to  emphasi?* 
that  REA  approval  is  required  for  all 
generating  station  engmeerii-jg  servicr 
contracts,  For  types  of  projects  not 
shown,  such  as  nuclear  and  altema'e 
energy  projects,  REA  wJl  identify  tht 
specific  contracts  which  will  require 
REA  approval  on  a  case  by  case  basif 

( 1 )  Fossjl  generating  stofjons. 
Engineering  services,  steam  geneiatoj 
turbine  generator,  flue  gas 
desulfurization  system,  particulate 
removal  system,  electric  wiring  and 
contiol  systems,  mechanical  equjpment 
installation  (including  turbine 
installation  and  plant  piping],  pmwe.T 
plant  building  (foundation  and 
superstructure),  site  preparation,  coaJ 
unloading  and  handling  facilities,  mam 
step-up  substation,  cooling  towers,  and 
dams  or  reservoirs. 

(2)  DwaeJ  and  combuAlton  tuitinf 
plants.  Engineering  se.'-vires,  prime 
mover  and  generator,  buiJding 
(foundation  and  superslructuie),  and 
electrical  control  systems 

(3)  Hydro  instoUotions.  Engintjinng 
services,  turbine/generator,  civil  works 
and  powerhouse  construction,  eler trirai 
control  system,  and  mechaincai 
installation. 

§.§1726.125-1726.149    iPesesvecTi 


Subpart  E — Buildings 

§  ■J726.150    Headquarteis  buiSSmgs, 

This  section  includes  oiTice  buildings, 
warehouses,  and  equipment  servire  type 
buildings.  Generating  plant  buildings 
are  covered  under  subpart  D  of  this  part . 

(a)  Contract  forms  The  borrower  must 
use  RE-A  Form  257,  Contract  to 
Construct  Buildings,  for  all  conljcjcis  foi 
construction  of  new  headquarteis 
facilities,  and  additions  to,  or 
modifications  of  existing  headquariei's 
facilities  (except  for  minor 
modifications  or  improvements) 
Nonstandard  forms  or  REA  Form  257 
with  substantial  alterations  must  be 
submitted  to  REA  for  approval  of  the 
form  prior  to  issuing  invitations  to  bids 
on  that  form. 

(b)  Procurement  procedures.  A 
borrower  may  use  Multiparty  Lump 
Sum  Quotations  to  award  contracts  foi 
up  to  a  cumulative  total  of  $250,000  oi 
one  percent  of  NLtp  [jjci  to  exceed 
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SI, 000,000),  whichever  is  greater,  per 
calendar  year  of  headquarters 
constmction.  The  borrower  must  use 
formal  competitive  bidding  for  all  other 
headquarters  contract  construction. 

(c)  Contract  approval.  Contracts  for 
headquarters  construction  are  not 
subject  to  REA  approval  and  need  not  be 
submitted  to  REA  unless  specifically 
requested  by  REA  on  a  case  by  case 
basis. 

§§1726.151-1726.174    [Reserved] 
Subpart  F— General  Plant 

§1726.175    General  plant  materials. 

This  section  covers  items  such  as 
office  furniture  and  equipment; 
transportation  equipment  and 
accessories,  including  mobile  radio 
systems,  stores  and  shop  equipment, 
laboratory  equipment,  tools  and  lest 
equipment. 

(a)  Contract  forms.  The  borrower  may, 
in  its  discretion,  use  REA  Form  173. 
.Material  Contract.  REA  Form  198, 
Equipment  Contract,  or  a  purchase 
order. 

(b)  Procurpment  procedures.  It  is  the 
responsibility  of  each  borrower  to 
deterniine  the  procurement  method  that 
best  meets  its  needs  for  purchase  of 
general  plant  material  and  equipment. 

(c)  Contract  approval.  Contracts  for 
the  purchase  of  general  plant  items  are 
not  subject  to  RE.^  approval  and  need 
not  be  submitted  to  REA  unless 
specifically  requested  by  RE.^  on  a  ca^r. 
by  case  basis. 

§  1725.176    Communications  and  control 
facilities. 

This  sec'ion  covors  the  purchase  of 
microwave  and  power  line  carrier 
communications  systems,  load  control, 
and  supervisory  control  and  data 
acquisition  (SCADA)  systems.  Mobile 
radio  systems  are  covered  as  general 
plant  materials  in  §  1726.175. 

(a)  Power  line  carrier  systems.  Power 
line  carrier  equipment  will  frequently 
be  purchased  as  part  of  a  substation  and 
will  be  included  in  the  complete 
substation  plans  and  specifications. 

When  purchased  in  this  manner,  the 
requirements  of  subpart  C  of  this  part. 
Substation  and  Transmission  Facilities, 
will  apply.  If  obtained  under  a  contract 
for  only  a  power  line  carrier  system,  the 
requirements  of  paragraph  [b]  of  this 
section  apply. 

(b)  Load  control  systems, 
communications  systems,  and  SCADA 
systems.— il)  Contract  forms.  The 
borrower  must  use  REA  Form  786, 
Electric  System  Communication  and 
Control  Equipment  Contract. 

(2)  Procurement  procedures.  It  is  the 
responsibility  of  each  borrower  to 


determine  the  procurement  method  that 
best  meets  its  needs  to  award  contracts 
not  requiring  REA  approval  for  up  to  a 
cumulative  total  of  $250,000  or  one 
percent  of  NUP  (not  to  exceed 
$2,000,000).  whichever  is  greater,  per 
calendar  year  of  communications  and 
control  facilities  construction,  exclusive 
of  the  cost  of  owner  furnished  materials 
and  equipment.  The  borrower  must  use 
multiparty  negotiation  for  all  other 
communications  and  control  facilities 
contract  construction,  including  all 
contracts  requiring  REA  approval. 

(3)  Contract  approval.  Individual 
contracts  in  excess  of  $250,000  or  one 
percent  of  NUP  (not  to  exceed 
S500.000),  whichever  is  greater,  are 
subject  to  REA  approval. 

§§  1 726. 1 76-1 726. 1 99    [Reserved] 
Subpart  G — Procurement  Procedures 

§1726.200    General  requirements. 

The  borrower  must  use  the 
procedures  described  in  this  subpart 
where  such  procedures  are  required 
under  subparts  B  through  F  of  this  part. 
The  borrower  must  ensure  that 
arrangements  prior  to  announcement  of 
the  award  of  the  contract  are  such  that 
all  bidders  are  treated  fairly  and  no 
bidder  is  given  an  unfair  advantage  over 
other  bidders. 

§  1726.201     Formal  competitive  bidding. 

The  borrower  must  use  the  following 
procedure  for  Formal  Competitive 
Bidding: 

(a)  Selection  of  qualified  bidders.  The 
borrower,  on  advice  of  the  engineer,  will 
compile  a  list  of  qualified  bidders  for 
each  proposed  contract.  The  borrower 
will  send  invitations  to  bid  only  to 
persons  or  organizations  on  its  QBE  for 
the  specific  project  (see  §  1726.23). 

(b)  Invitations  to  bid.  The  borrower, 
acting  through  its  engineer,  is 
responsible  for  sending  out  invitations 
to  prospective  bidders,  informing  them 
of  scheduled  bid  openings  and  taking 
any  other  action  necessary  to  procure 
fidl,  free  and  competitive  bidding.  The 
borrower  should  send  out  a  sufficient 
number  of  invitations  in  order  to  assure 
adequate  competition  and  so  that  at 
least  three  bids  will  be  received.  Subject 
to  the  foregoing  criteria,  the 
determination  of  how  many  and  which 
bidders  will  be  permitted  to  bid  will  be 
the  responsibility  of  the  borrower. 

(c)  Evaluation  basis.  Any  factors, 
other  than  lowest  dollar  amount  of  the 
bid,  which  are  to  be  considered  in 
evaluating  the  proposals  of  qualified 
bidders  (e.g.,  power  consumption, 
losses,  etc.)  must  be  stated  in  the 
"Notice  and  Instructions  to  Bidders." 
The  borrower  will,  if  applicable,  include 


the  relative  weight  assigned  to  each 
such  factor  and  the  way  in  which  each 
factor  will  be  applied. 

(d)  Handling  of  bids  received.  The 
borrower  or  the  engineer,  as  applicable, 
will  indicate,  in  writing,  the  date  and 
time  of  receipt  by  the  borrower  or  the 
engineer  on  the  outside  envelope  of 
each  bid  and  all  letters  and  other 
transmittals  amending  or  modifying  the 
bids.  Any  bid  received  at  the  designated 
location  after  the  time  specified  must  be 
returned  to  the  bidder  unopened. 

(e)  Bid  openings.  Bid  openings  are 
generally  conducted  by  the  engineer  in 
the  presence  of  bidders  and  a 
representative  of  the  borrower  and  the 
borrower's  attorney.  Each  bona  fide  bid' 
must  be  opened  publicly  and  reviewed 
for  any  irregularities,  errors,  or 
exceptions.  It  must  be  verified  that  any. 
addendum  or  supplement  to  the 
specification  has  been  acknowlndged  by 
the  bidder.  The  adequacy  of  bid  bunds 
or  certified  chocks  must  be  verified  at 
this  time. 

(f)  Conditions  affecting  acceptability 
of  bids.  The  borrower  must  take  the 
following  specified  action  if  any  of  thn 
following  exist:- 

(1)  Fewer  than  three  bona  fide  bids 
received.  If  fewer  than  three  bona  fide 
bids  are  received  for  the  contract 
project,  the  borrower  must  obtain  REA 
concurrence  prior  to  awarding  the 
contract.  The  borrower  may.  however, 
elect  to  return  all  bids  unopened,  make 
changes  in  the  specification  or  the 
qualified  bidders  list  or  both  and  invite 
new  bids.    - 

(2)  Significant  error  or  ambiguity  in 
the  specification.  If  a  significant  error  or 
ambiguity  in  the  specification  is  found 
which  could  result  in  the  bidders 
having  varying  interpretations  of  the 
requirements  of  the  bid.  the  borrower 
must  either  issue  an  addendum  to  each 
prospective  bidder  correcting  the  error 
or  ambiguity  before  bids  are  received,  or 
reject  all  bids  and  correct  the 
specification.  If  a  significant  error  or 
ambiguity  in  the  specification  is 
discovered  after  the  bids  are  opened,  the 
borrower  must  reject  all  bids,  correct  the 
specification  and  invite  new  bids. 

(3)  Minor  errors  or  omissions  in  the 
specification.  If  minor  errors  or 
omissions  in  the  specification  are  found, 
the  borrower  must  issue  an  addendum 
to  each  prospective  bidder  correcting 
the  error  or  omission  prior  to  opening 
any  bids.  After  bid  opening,  the  error  or 
omission  must  be  corrected  following 
the  award  of  the  contract.  | 

(4)  Minor  errors  or  irregulnriiies  in        j 
bid.  The  borrower  may  waive  minor         i 
errors  or  irregularities  in  any  bid.  if  t!:c 
borrower  determ.ines  that  such  minor 
errors  or  irregularities  were  made  I 
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(2)  Reject  all  bids. 
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bidder  list  for  the  specific  project  (see 
§1726.23). 

(b)  Imitations  to  bid.  The  borrower, 
acting  through  the  engineer,  is 
responsible  for  sending  out  invitations 
to  prospective  bidders,  informing  them 
of  scheduled  bid  openings  and  any 
other  action  necessary  to  procure  .'"ull. 
free  and  competitive  bidding.  In  any 
event,  however,  sufficient  invitations 
need  to  be  sent  out  to  assure  adequate 
competition  and  that  at  least  three  bids 
will  be  received.  Subject  to  the  criteria 
in  the  preceding  sentence,  the 
determination  of  how  many  and  which 
bidders  will  be  permitted  to  bid  will  be 
the  responsibility  of  the  borrower. 

(c)  \'otice  and  instructions  to  bidders. 
The  borrower  must  indicate  in  the 
"Notice  and  Instructions  to  Bidders  ' 
section  of  the  bid  documents  that  bids 
will  be  opened  privately.  The  borrower 
may  elect  to  conduct  clarifving 
discussions  with  the  bidders.  If  suc;h 
clarif)'ing  discussions  are  held,  at  least 
the  three  apparent  low  evaluateri 
bidders  must  be  given  an  equal 
opportunity  to  resolve  any  questions 
related  to  the  substance  of  the  bidder's 
proposal  and  to  arrive  at  a  final  price  for 
a  responsive  bid. 

(d)  Evaluation  basis.  Any  factors, 
other  than  lowest  dollar  amount  of  the 
bid,  which  are  to  be  ^nsidered  in 
evaluating  the  proposals  of  qualified 
bidders  (e.g.,  power  consumption, 
l(;sses,  etc.)  must  be  stated  in  the 
"Notice  and  Instructions  to  Bidders." 
The  borrower  will,  if  applicable,  include 
the  relative  weight  assigned  to  each 
such  factor  and  the  way  in  which  each 
factor  will  be  applied. 

(e)  Handling  of  bids  received.  The 
borrower  or  the  engineer,  as  applicable, 
will  indicate,  in  writing,  the  date  and 
time  of  receipt  by  the  borrower  or  the 
engineer  on  the  outside  envelope  of 
each  bid  and  all  letters  and  other 
transmittals  amending  or  modifying  the 
bids.  Any  bid  received  at  the  designated 
location  after  the  time  specified  must  be 
returned  to  the  bidder  unopened. 

(f)  Bid  opening.  The  contracting 
committee  will  conduct  the  bid  opening 
in  private.  The  contracting  committee 
will  open  each  bona  fide  bid  which  has 
been  received  prior  to  the  deadline,  and 
review  it  for  any  irregularities,  errors,  or 
exceptions.  It  must  be  verified  that  any 
addendum  to  the  specification  has  been 
acknowledged  by  each  bidder.  The 
adequacy  of  bid  bonds  or  certified 
checks  must  also  be  verified. 

(g)  Conditions  affecting  acceptabilitv 
of  bids.  The  borrower  must  take  the 
following  specified  action  if  any  of  the 
following  exist: 

(1)  Fewer  than  three  bona  fide  bids 
received.  If  fewer  than  thref!  bona  fide 


bids  are  received  for  the  contract 
project,  the  borrower  must  obtain  REA 
concurrence  prior  to  awarding  the 
contract.  The  borrower  may.  however, 
elect  to  return  all  bids  unopened,  make 
changes  in  the  specification  or  the 
qualified  bidders  list  or  both  and  invite 
new  bids. 

(2)  Significant  error  or  amhiguitv  in 
the  specification.  If  a  significant  error  or 
ambiguity  in  the  specification  is  found 
which  could  result  in  the  bidders 
having  varying  interpretations  of  the 
requirements  of  the  bid,  the  borrower 
must  either  issue  an  addendum  to  each 
prospective  bidder  correcting  the  error 
or  ambiguity  before  bids  are  received,  or 
reject  all  bids  and  correct  the 
.specification.  If  a  significant  error  or 
ambiguity  in  the  specification  is 
discovered  after  the  bids  are  opened,  the 
borrower  must  reject  all  bids,  correct  the 
specification  and  invite  new  bids. 

(hj  Clarification  of  proposals.  The 
contracting  committee  may  elect  not  to 
hold  any  clarifying  discussions  and 
recommend  awarding  the  contract  to  the 
low  responsive  bidder.  Otherwise,  the 
contracting  committee  must  give  at  lea'.i 
each  of  the  three  apparent  lowest 
evaluated  bidders  an  equal  opporlunitv 
to  attend  discussions  for  the  purpose  of 
resolving  questions  regarding  the 
•specification  and  contract  terms  and  to 
arrive  at  a  final  price.  Neither  prices  of 
other  bids  nor  relative  ranking  of  any 
bidder  are  to  be  revealed  under  any 
circumstances.  Upon  completion  of  the 
clarifying  discussions,  the  contracting 
committee  will  detennine  the  lowest 
evaluated  responsive  bid.  If  no  bids  arc 
responsive  after  the  contracting 
committee  has  completed  clarifying 
discussions,  no  contract  award  can  be 
made  under  the  informal  bidding 
procedure. 

[i]  Award  of  the  contract.  Upon 
completion  of  the  bid  evaluations,  the 
contracting  committee  will  prompllv 
report  all  findings  and 
recommendations  to  the  borrower  s 
board  of  directors.  The  board  will  either: 

(1)  Resolve  to  award  the  contract  to 
the  lowest  evaluated  responsive  bidder, 
or 

(2)  Reject  all  bids. 

(j)  Certifications  by  the  contracting 
committee.  The  chairperson  of  the 
contracting  comm.ittce  shall  certify  as 
follows:  "The  procedures  for  informal 
competitive  bidding  as  described  in  7 
CFR  172G  202  were  followed  in 
awarding  this  contract."  Th(! 
certification  executed  by  the 
chairperson  of  the  contracting 
committee  shall  be  submitted  to  I^A  in 
writing  where  required  by  subpart  A  of 
this  part. 
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§  1 726.203    Multiparty  negotiation. 

Multiparty  negotiation  may  only  be 
used  where  pennittcd  under  subpart  F 
of  this  part  or  where  prior  REA  approval 
has  been  obtained.  The  borrower  must 
use  the  following  procedure  for 
multiparty  negotiation: 

(a)  Selection  of  qualified  bidders.  The 
borrower,  on  advice  of  its  engineer,  will 
compile  a  list  of  qualified  bidders  for 
each  proposed  contract.  The  borrower 
will  send  invitations  to  bid  only  to 
persons  or  organizations  on  its  qualified 
bidder  list  for  the  specific  project  (see 
§1726.23). 

(b)  Invitations  to  bid.  The  borrower.    . 
acting  through  the  engineer,  is 
responsible  for  sending  out  invitations 
to  prospective  bidders,  informing  them 
of  scheduled  bid  openings  and  any 
other  action  necessary  to  procure  full, 
free  and  competitive  bidding.  In  any 
event,  however,  sufficient  invitations 
need  to  be  sent  out  to  assure  adequate 
competition  and  so  that  at  least  three 
bids  will  be  received.  Subject  to  the 
criteria  in  the  preceding  sentence,  the 
determination  of  how  many  and  which 
bidders  will  be  permitted  to  bid  will  be 
the  responsibility  of  the  borrower. 

(c)  Notice  and  instructions  to  bidders. 
The  borrower  must  indicate  in  the 
"Notice  and  Instructions  to  Bidders" 
section  of  the  bid  documents  that  bids 
will  be  opened  privately.  The  borrower 
may  elect  to  conduct  clarifying 
discussions  with  the  bidders.  If  such 
clarifying  discussions  are  held,  at  least 
the  three  apparent  low  evaluated 
bidders  must  be  given  an  equal 
opportunity  to  resolve  any  questions 
related  to  the  substance  of  the  bidder's 
proposal  and  to  arrive  at  a  final  price. 

(a)  Evaluation  basis.  Any  factors, 
other  than  lowest  dollar  amount  of  the 
bid.  which  are  to  be  considered  in 
evaluating  the  proposals  of  qualified 
bidders  [e.g.,  power  consumption, 
losses,  etc.)  must  be  stated  in  the 
"Notice  and  Instructions  to  Bidders." 
The  borrower  will,  if  applicable,  include 
the  relative  weight  assigned  to  each 
such  factor  and  the  way  in  which  each 
factor  will  be  applied. 

(e)  Handling  of  bids  received.  The 
borrower  or  the  engineer,  as  applicable, 
will  indicate,  in  vmting,  the  date  and 
time  of  receipt  by  the  borrower  or  the 
engineer  on  the  outside  envelope  of 
each  bid  and  all  letters  and  other 
transmittals  amending  or  modifying  the 
bids.  Any  bid  received  at  the  designated 
location  after  the  time  specified  must  be 
returned  to  the  bidder  unopened. 

(f)  Bid  opening.  The  contracting 
committee  will  conduct  the  bid  opening 
in  private.  The  contracting  committee 
will  open  each  bona  fide  bid  which  has 
been  received  prior  to  the  deadline,  and 


review  it  for  any  irregularities,  errors,  or 
exceptions.  It  must  be  verified  that  any 
addendum  to  the  specification  has  been 
acknowledged  by  each  bidder.  The 
adequacy  of  bid  bonds  or  certified 
checks  must  also  be  verified. 

(g)  Conditions  affecting  acceptability 
of  bids.  The  borrower  must  take  the 
following  specified  action  if  any  of  the 
following  exist: 

(1)  Fewer  than  three  bona  fide  bids 
received.  If  fewer  than  three  bona  fide 
bids  are  received  for  the  contract 
project,  the  borrower  must  obtain  REA 
concurrence  prior  to  awarding  the 
contract.  The  borrower  may.  however, 
elect  to  return  all  bids  unopened,  make 
changes  in  the  specification  or  the 
qualified  bidders  list  or  both  and  invite 
new  bids. 

(2)  Significant  error  or  ambiguity  in 
the  specification.  If  a  significant  error  or 
ambiguity  in  the  specification  is  found 
which  could  result  in  the  bidders 
having  varying  interpretations  of  the 
requirements  of  the  bid,  the  borrower 
must  either  issue  an  addendum  to  each 
prospective  bidder  correcting  the  error 
or  ambiguity  before  bids  are  received,  or 
reject  all  bids  and  correct  the 
specification.  If  a  significant  error  or 
ambiguity  in  the  specification  is 
discovered  after  the  bids  are  opened,  the 
borrower  must  reject  all  bids,  correct  the 
specification  and  invite  new  bids. 

(h)  Negotiations.  The  contracting 
committee  may  elect  not  to  hold  any 
negotiations  and  recommend  award  of 
the  contract.  Otherwise,  the  contracting 
committee  must  give  at  least  each  of  the 
three  apparent  lowest  evaluated  bidders 
an  equal  opportunity  to  attend 
negotiations  for  the  purpose  of  resolving 
questions  regarding  the  specification 
and  contract  terms  and  to  arrive  at  a 
final  price.  Neither  prices  of  other  bids 
nor  relative  ranking  of  any  bidder  are  to 
be  revealed  under  any  circumstances. 
Upon  completion  of  the  negotiations, 
the  contracting  committee  will 
determine  the  bid  that  is  in  the 
borrower's  best  interest. 

(i)  Award  of  the  contract.  Upon 
completion  of  the  bid  evaluations,  the 
contracting  committee  will  promptly 
report  all  findings  and 
recommendations  to  the  borrowers 
board  of  directors.  The  board  will  either: 

(1)  Resolve  to  award  the  contract  to 
the  lowest  evaluated  responsive  bidder; 
or 

(2)  Reject  all  bids. 

(j)  Certifications  by  the  contracting 
committee.  The  chairperson  of  the 
contracting  committee  shall  certify  as 
follows:  "The  procedures  for  informal 
competitive  bidding  as  described  in  7 
CFR  1 726.203  were  followed  in 
awarding  this  contract."  The 


certification  executed  by  the 
i;hairpersoh  of  the  contracting 
committee  shall  be  submitted  to  REA  in 
writing  where  required  by  subpart  A  of 
this  part. 

§  1 726.204    Multiparty  unit  price 
quotations. 

The  borrower  or  its  engineer  must 
contact  at  least  three  suppliers  or 
contractors  and.  on  the  basis  of  written 
unit  price  quotations,  select  the  supplier 
or  contractor  based  on  the  lowest 
evaluated  cost. 

§  1726.205    Multiparty  lump  sum 
quotations. 

The  borrower  or  its  engineer  must 
contact  at  least  three  suppliers  or 
contractors  and,  on  the  basis  of  written 
lump  sum  quotations,  select  the 
supplier  or  contractor  based  on  the 
lowest  evaluated  cost. 

§§  1 726.206-1 726.249    IReserved] 

Subpati  H— Modifications  to  REA 
Standard  Contract  Forms 

§1726.250    General. 

REA  provides  standard  contract  forms 
for  procurement  of  materials, 
equipment,  and  construction,  for 
contract  amendments  and  subcontracts, 
and  various  related  forms  for  use  by 
REA  borrowers.  See  §  1726.300  for  a 
listing  of  these  forms  and  how  to  obtain 
them.  The  standard  contract  forms  shall 
be  used  by  the  borrowers  in  accordance 
with  the  provisions  of  this  part.  REA 
will  give  prior  approval  to  certain 
modifications  to  these  forms  without 
changing  the  applicable  requirements 
for  REA  approval.  Such  approved 
modifications  are  set  forth  in  this 
subpart.  These  are  the  only 
modifications  given  prior  REA  approval. 

§1726.251    Prior  approved  contract 
modification  related  to  price  escalation  on 
generation  contracts. 

(a)  General.  Where  the  borrower 
encounters  reluctance  among 
manufacturers,  suppliers,  and 
contractors  to  bid  a  firm  price  on 
equipment,  materials  or  construction  of 
generation  facilities,  modifications  may 
be  made  in  the  REA  standard  form  of 
contracts.  These  modifications  if 
applicable,  may  include,  as  an 
alternative  to  the  standard  form, 
provisions  for  adjusting  a  base  price 
either  upward  or  downward  as 
determined  by  changes  in  specified 
indexes  between  the  time  of  the  bid  and 
the  time  the  work  is  performed  or 
materials  are  procured  by  the  contractor 
for  such  work.  A  large  number  of  labor 
and  materials  indexes  are  published 
monthly  by  the  Bureau  of  Labor 
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borro  nfer 


Statistics  (BLS).  The 
advice  of  its  engineer,  wil 
indexes  for  the  particular 
used  in  the  price  adjust 
Suppliers'  corporate  i 
used.  Labor  and  materials 
reported  in  the  BLS's  mon 
publications  entitled  " 
Earnings"  and  "Producer 
Price  Indexes.'  These  pub 
be  ordered  through  the  Su 
-•f  Documents,  U.S.  Cover 
Printing  Office,  VVashingt 
telephone  (202)  720-3238 
BLS  regional  offices. 

(b)  Siaterial  and 
The  approved  provisions 
reflect  the  modifications  to 
price  escalation  in  the  ma 
equipment  contract  forms 
facilities  are  as  follows: 

(1)  Insert  nevn  paragraph 
Notice  and  Instructions  to 
follows: 


me  It 
indexes 


Em  J  1 


r  m£ 


o  1 


on  the 
select  the 
:em  to  be 
clause, 
may  not  be 
ndexes  are 
ihly 

oyment  and 
J  rices  and 
icafions  may 
erintendent 
ent 

DC  20402, 
or  anv  af  the 


equipnii  nt  contracts. 
npeded  to 

provide  for 
t<  rial  or 
f  >r  generation 

in  the 
idders  as 


iw  ; 


"Proposals  are  invif^jj  on  th 
prices  (or  prices  with  a  stated 
percentage  esealation)  or  on  th 
ronfir.'Ti  prices  to  be  adjusted  ; 
below  or  on  both  b.ises.  The  ov 
award  the  contract  on  either 

Nonfirm  prices.  The  prices  a 
adjustment  upward  or  duwn-.v; 
I  hange  in  the  Bureau  of  I^ibor 
Hnr!  material  indexes. 

.•\  proportion  of p<'rf  i 

bf  -rower  will  enter  the  approp 
pt  rcentage  amount]  ot  the  con 
si  dil  be  deemed  to  represent  1 
shall  be  adjusted  based  on  i  ha 
Bureau  of  Labor  Slatistir  s.  Ave 

Earnings  Rate — [the  bo 

enter  the  appropriate  BLS  inde 
monih  in  which  the  bids  are  o[ 
month  in  which  the  lat^or  is  i 
the  equipment  or  materials.  Th< 
for  labor  costs  shall  be  oblame 
the  percentage  of  increase  or  di 
index,  calculated  to  the  nearest 
ore  peicent.  to  the  pcrcentof-e 
prices  deemed  to  represent  la 

portion  of percent  |;h 

enter  the  appropriate  percentsg 
the  contract  price  shall  be  deer 
represent  ir.ateria!  costs  an.i  sh, 
based  on  changes  in  the  Bureni: 
Statistics,  matenal  index 
borrower  will  enter  the  apnropr 
indtx)  for  the  period  and  in  a 
to  the  labor  cost  adjustment." 

(21  Insert  the  I'ollowing  in 
documents  under  the  "I 
section: 


b.isis  of  firm 
laximum 
'  basis  of 
:  provided  for 
ner  may 

is. 

e  suijjecf  to 
'd  based  on 
tatistics  labor 


e  1 


a  x)r  I 


opt 


"Firm  Pri(  e  S_ 

N'onllrm  Price  S ' 

(3)  ^or  generating  plant  nq 
that  uses  a  large  quar.tit\'  of 
oil.  the  borrower  may  insert 
following  in  the  contract  d 
under  the  "Proposal"  secli 

"The  price  for  insulating  oil 
adji:sted  upw.nrd  or  downw.-rd 


Of  .1 

or 


si 


r  o 


IK  irpor 


I  Ithe 
inte 
act  [)ri(  e 

cost  and 
ges  in  the 

ge  Hourly 

wer  will 
from.!he 

;ed  to  the 
rated  in 

adji'st.nienf 
by  applying 

rease  m  such 
une-tenth  of 

the  contract 

costs.  .^ 

rrower  will 

aiTiount)  of 
to 

i  be  adjusted 
of  Labor 
|!he 
ate  BLS 

niit-r  si!nilar 


be- 
b) 


rr  »d 


m  i 


he  (.nntract 
.sal" 


1 


iipmcnt 

sulating 
he 
ni»?nt.s 


change  in  the  Bureau  of  Labor  Statistics 
Refned  Petroleum  Rate  (057)  from  the  month 
in  which  the  bids  are  opened  to  the  month 
in  which  the  oil  is  purchased  by  the 
equipment  supplier.  Contracts  shall  be 
evaluated  based  on  an  estimated  cost  of 

cents  per  gallon  [the  borrower  will 

enter  the  appropriate  cost]  for  oil.  Such 
adjustment,  if  any.  shall  not  change  the 
contract  amount  for  purpose  of  applying  any 
other  adjustjnents  to  the  contract  prices." 

(c)  Construction  contracts.  The 
approved  provisions  needed  to  reflect 
the  modifications  to  provide  for  price 
escalation  in  the  construction  contract 
forms  for  generation  facilities  are  as 
follows: 

(1)  Insert  new  paragraphs  in  the 
"Notice  and  Instructions"  to  Bidders  as 
follows: 

"Proposals  are  invited  on  the  basis  of  firm 
prices  (or  prices  with  a  stated  maximum  ' 

percentage  escalation)  or  on  the  basis  of 
nonfirm  prices  to  be  adjusted  as  provided  for 
below  or  on  both  bases.  The  owner  may 
award  the  contract  on  either  basis." 

.\'onfirm  Prices — The  prices  are  subjet  t  to 
adjustment  upward  or  downward  based  on    " 
charges  in  the  Bureau  of  Labor  Statistics 
labor  and  material  indexes. 

■A  proportion  of percent  jllie 

borrower  will  enter  the  ai)propriate 
percentage  amount]  of  the  contract  price 
shall  be  deemed  to  represent  shop  labor  costs 
and  shall  be  adjusted  based  on  (hanges  in  the 
Bureau  of  Labor  Statistics,  Average  HouHy 

Earnings  Rate (the  borrower  will  enter 

the  appropriate  BLS  index)  from  the  month 
in  which  bids  are  opened  to  the  month  in 
which  the  work  is  accomplished.  The 
adjustment  for  shop  labor  costs  shall  he 
obtained  by  applying  the  percentage  int.rcase 
or  decrease  in  such  index,  to  the  percentage 
of  each  partial  payment  deemed  to  represent 

shop  labor  costs.  A  portion  of pen  ent 

(the  borrower  will  enter  the  app-'opriate 
percentage  amount]  of  Ihe  contract  prices 
shall  be  deemed  to  represent  mattnal  costs 
and  shall  be  adjusted  based  on  i  hani-fs  in  the 
Bureau  of  Labor  .Statistics.  Producer  Price 

bidex, ^   (the  borrower  v\  ill  enter  the 

appropriate  BLS  index]  for  the  period  and  in 
a  maimer  similar  to  the  shop  labor  costs 

adjustment.  A  portion  of percent  jthe 

borrower  will  enter  the  appropriate 
percentage  amount]  of  the  contrai  t  prii  e 
shall  be  deemed  to  represent  field  labor  t  osts 
and  shall  be  adjusted  based  on  chan.'^cs  in  the 
Bureau  of  Labor  Statistics.  Average  Hourly 

Earnings  Rate [the  Iwnower  will  i-ntcr 

Ihe  appropriate  BLS  index],  for  the  pericd 
and  in  a  maniier  similar  to  the  shop  labor 
costs  arljustrnent." 

(2)  Insert  the  following  in  the  contract 
documents  under  the  "Proposal" 
.set:tion; 

"Firm  Price  S 

N'onfirm  Price  S ' 


\r 


all  Iw 
sed  o.T  i!ie 


§  1 726.252    Prior  approved  contract 
modttication  related  to  liability  for  special 
and  consequential  damages. 

This  section  applies  only  to  major 
equipment  purcljases  and  gonoration 


contracts.  Where  the  borrower 
anticipates  difficulty  in  obtaining 
responsive  bids  on  REA  standard 
contract  forms  due  to  a  lack  of 
limitation  with  respect  to  special  and 
consequential  damages,  and  where  the 
borrower  believes  that  such  a 
modification  will  encourage 
competition  through  the  receipt  of  an 
alternative  bid  which  limits  the  bidder's 
liability  for  special  and  consequential 
damages,  the  borrower  may  make  Ihe 
following  approved  phrase 
modifications  in  the  REA  standard 
contract  form  on  which  the  borrowor 
solicits  bids: 

(a)  Insert  new  paragraphs  in  the 
"Notice  and  Instructions  to  Bidders  '  as 
follows: 

^       "Proposals  are  invited  on  the  basis  of 
alternative  Liability  Clauses  Numbers  1  and 
2.  The  o'wner  will  determine  on  which 
Liabilily  Clause  basis  the  award  will  be 
made.  Any  othnr  liability  clauses  in  the 
prcposa!  or  any  other  modifications  will  In' 
considered  not  responsive  and  unai '.eptiible. 
These  Liability  Clauses  are  defined  ;.s 
ftjiiows: 

Liahility  Clause  Xnntbt^r  1.  This  will 
include  unmodified  all  of  the  standard  terms 
and  conditions  of  the  form  of  contract 
furnished  by  the  owner  ar.d  attached  hfrtro 

LicibilHy  Clause  \'unibr.T2.  This  will 
include  the  following  paragniph,  in  addilin:) 
to  all  of  the  .standard  terms  and  conditions, 
otherwise  unmodified,  of  the  form  oftontr.'ct 
hirnished  by  the  owner  and  attached  hernto: 

Except  for  the  seller's  willhd  delay  or 
refusal  to  perform  the  contract  in  a;  lord.-'-K  p 
with  its  terms,  the  seller's  liability  fir  spet  i.il 
or  (  onseqtiential  damages  on  account  of 
b.-eaLh  of  this  contract  shell  not  exceed  in 

tutal  an  amount  equal  to pers  ent  U'r.t- 

borrower  wil!  insert  an  appropriate 
perceiit.ige  between  0  and  TOO  pert .  ■.;. 
ind'.'sivej  of  the  contrav !  price."" 

(b)  InsiTt  the  following  in  the  f  toit.'-.ti  I 
d'icuments  uiulrr  tin-;  "Proposil" 
.•iccfioii: 


r.'ii  e  S  (Based  on  Liiibihtv  CI,;iiM-  1 1 
I'ric  p  SIHust'd  on  Liability  Clause  J) 

(c)  Insert  the  foikmint;  in  the 
ac:copfanc:e  section  of  trie  sluncbi.'-ii 
foi:tracl  form: 

"This  contract  is  ba.setl  on  Liabiij:\  Cl;!;i>.i- 
Niiiiiber  ." 

§1726.253     Prior  approved  contract 
modification  related  to  alternative  bid 
provision  for  payment  to  contractor  for  bulk 
purchase  of  materials. 

Wiioii  construction  is  to  bo  periurmed 
ovfjr  aji  extended  period  of  time,  but 
kirgo  quantities  of  material  are  to  be 
purchased  by  the  contractor  at  the 
beginning  of  the  project  [e.g..  cable  for 
I'RD  installations),  the  borrower  ma\ 
allow  altern;)tive  bids  providing  fcv 
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paymR.nt  to  the  contiactor  of  90  percent 
of  the  cost  of  such  materials  within  30 
days  of  de'iven,'  of  those  materials  at  tho 
job  ?ite.  The  borrower  Xvill  retain  the 
right  to  award  the  contract  with  or 
without  the  aUsrnati-ve  paymenl 
nrovisicn  .  howovor.  b;:t  the  ccntrrict 
still  must  be  awarded  on  the  b&iis  of  ♦!■.•> 
lowest  evaluated  responsive  bid  for  the 
altern.-'.tive  eccepied.  REA  Fonn  800, 
Construction  Ccutract  Amendi;ienl  for 
Payment,  must  be  used  by  the  contractor 
to  obtain  payment  from  the  borrower  if 
this  alternative  is  accepted,  and  the 
conditions  of  §  1726.27  (a](l)  thr';i;gh 
fa)(4)  and  the  payment  terms  of 
§  1726.27(d)  will  also  apply  to  (his 
section. 

§1726.254     Phor  approved  contract 
mcciifications  related  to  REA  approval  of 
contracts  and  amendments. 

It  wiil  be  necessary  for  borrowers  to 
make  certain  modilications  to  various 
RFA  contract  forms  to  inipltmen:  the 
provisions  of  this  part.  These 
modifications  indicate  that  curtain 
provisions  related  to  F^EA  approval  are 
not  applicable  under  specified 
circumstances.  Thf^  modifications  are  as 
follows: 

(a)  REA  For:r,  173  Mnfetials  Contract. 
No  modifications. 

(b)  REA  Form  100  Construction 
Contract  Amendment.  No 
modifications. 

(c)  REA  harm  198  Eijuipnii-nt 
Contract.  For  contracts  NOT  requiring 
approval  of  the  Administrator  (in 
accordance  with  subparts  B  through  F  of 
this  part)  the  applicable!  modifications 
are  as  follows: 

(1)  Change  section  5(i;)  of  the 
'"Equipnent  Contract"  to  read  a:5 
follows: 

"(u)  Each  dnd  all  of  ihi!  (OVfiiunts  iind 
;igreetrii!r.ts  herein  contiiined  shall  extend  to 
and  be  binding  upon  the  succ  essors  .md 
assigns  of  the  parties  hereto  provided, 
however,  tlie  .Seller  shall  not  assijJii  this 
( onlrac;  or  any  part  hereof  without  approsHl 
ill  writing  of  fl:e  Pur':haser,  and  further  the 
.•^iller  shall  not  enter  into  any  ciontract  with 
any  person,  firm  or  corporation  for  the 
performnni  e  of  the  Sellpr's  obilgaiions 
hereunder,  or  any  part  thereof,  without  the 
.-ipprovai  in  writing  of  ihe  Pure  baser." 

(2)  Delete  Section  .S(n  of  the      , 
"Equipment  Contract."  ' 

(d)  REA  Form  200  Construction 
Contract — Cenpra/i'/i.q.  For  contracts 
NOT  requiring  approval  of  the 
.administrator  (in  accordance  with 
subparts  B  through  F  of  this  part)  the 

a|  plicable  modifications  are  as  follov.-s: 

( 1 )  Contractor's  Proposal.  Article  II. 
S:  ction  3(a).  Sentence  2.  Delete  the 

V.  ords  "and  the  Administrator." 

(2)  Contractor's  Proposal.  Article  11. 
'unction  3(d).  Sentence  2.  Dolete  the 


words  "and  approved  by  the 
Administrator  ' "  and  the  associated 
footnote. 

(:i)  Contractor s  Proposal,  Article  VI. 
Section  7.  Change  lo  read  as  follows: 

"NonassignmenI  of  Contract.  E;\f  ept  as 
provi.Ltd  in  Seition  8  of  this  Artirle,  thu 
Bsddtrr  will  not  a.csign  this  C^ontract.  or  anv 
in'erest  in  any  funds  that  may  h>er.-ome  due 
hercuridcr.  or  enter  into  any  contrac;!  vkith 
afiv  person,  firm  or  r.orpcration.  for  the 
phjrformance  of  the  Bidder's  ob!igatio.';« 
hcroiinder.  or  any  part  hereof  without  the 
.ipjiruval  in  writing  of  the  Owner  and  the 
.Suiety  or  Sureties,  if  any." 

(4)  Contnictor's  Proposal.  Article  17. 
Delete  Section  10. 

(5)  Acceptance.  Delete  the  words 
"Subject  to  the  approval  of  the 
Administrator." 

(e)  REA  Form  201  Rigkt-of-W'ay 
C.i"aring  Contract.  No  modifications. 

(f)  FIE  A  Form  203  Transmission 
System  P.igbt-of-Way  Clearing  Contract. 
For  contracts  NOT  requiring  approval  of 
Ihe  Administrator  (in  accordance  with 
subparts  B  through  F  of  this  part)  the 
applicable  modifications  are  as  follows. 

(1)  Notice  and  Instructions  to  Bidders, 
Section  8.  Delete  the  words  "and  such 
acceptance  has  been  approved  by  the 
.Administrator." 

(2)  Contractor's  Proposal.  Article  II. 
Section  1(a).  Replace  the  word 
"Administrator"  with  the  word 
"Owner"  in  two  plar:es  in  the  referenced 
section. 

(3)  Contractor's  Proposal,  Ariirh'  II. 
Section  3(d).  Sentence  1  Delete  tho 
words  "and  with  the  approval  of  the 
Administrator'"  and  the  associated 
footnote. 

(4)  Contractor's  Proposal.  Anitle  II. 
Section  3id).  Sentence  3.  Delete  the 
words  "and  approved  by  the 
Administrator-"  and  the  associated 
footnote 

[5]  Contractor's  Proposal,  .'\iiicle  III. 
Section  1.  Delete  the  words  "and  the 
Administrator"  in  five  places  in  the 
referenced  section. 

(6)  Contractor's  Proposal,  Article  III. 
Section  1(b).  Replace  the  word 
"Administrator"  with  the  word 
"Owner." 

(7)  Contractor's  Proposal.  Article  III. 
Section  1(e).  Replace  the  word 
"Administrator"  with  the  word 
"Owner." 

(8)  Contractor's  Proposal,  Article  17. 
Section  1(d).  DekMe  the  words  "and  tJie 
,\dministrator." 

(9)  Contractor's  Proposal,  Artit  le  17. 
Delete  Section  10. 

(10)  Acceptance.  Delete  the  words 
"Subject  to  the  approval  of  the 
Administrator." 

(g)  FlEA  Form  238  Construction  or 
Equipment  Contract  Amendment.  If  the 


c:ontrac1  amendment  docs  not  requirf 
REA  approval,  in  accordance  with 
t)  1726.24(b),  the  borrower  may  dt-lete 
from  REA  Form  238  the  following 
sentence: 

"(Tlie  Adniuiistrator  of  RE.A  is  hc^rtby 
autiiorized  to  approve  this  amendment  eiiliir 
in  whole  or  in  part  and  to  delete  s;u:h  I'icrr.-^ 
as  do  not  irf;et  nis  appiovat.)" 

(h)  REA  Form  257  Contract  to 
Construct  Buildings.  No  modificalioiis 

(i)  REA  Form  282  Subcontracts.  The 
applicable  modifications  are  as  follow ; 

(1 )  Section  6,  line  3.  Delete  the  words 
"and  tho  Ad.Tiinistrator  of  the  Ru.rd 
Electrification  Administration 
(hereinafter  called  the  AcLninistrator).' 

(2)  Section  7.  line  2.  Change  .St'ction 
7,  line  2  to  read  as  follows: 

"approved  in  writing  by  lheOw:;cr  i.Pii  t.'.i 
."^Mrety,  if  any:  provided,  •    •   ••• 

(3)  Section  7.  line  3.  Delete  the  wo:  (!•- 
"and  the  Administrator." 

(j)  REA  Form  764  Substation  and 
Snitcbing  Station  Erection  Contract.  In: 
contracts  NOT  requiring  approval  of  the 
Administrator  (in  accordance  with 
subparts  B  through  F  of  this  part)  thi; 
applicable  modifications  are  as  follows: 

( 1 )  Notice  and  Instructions  t»  Bidders. 
Section  10.  Delete  the  words  "and  such 
acceptance  has  been  approved  by  thi^ 
.Administrator." 

(2)  Contractor's  Proposal.  AiHc  If  II. 
Section  l.a.  Replace  the  word 
"Administ.-alor"  with  the  word 
"Owner"  in  tuo  places  in  the  refrrem  fii 
section. 

(3)  Contractor's  Proposal,  Aiiidt-  II. 
Section  l.d.  Sentence  1.  Delete  thi> 
words  "and  with  the  approval  of  the 
.Administrator '"  and  the  associated 
footnote. 

(4)  Contractor's  Proposal.  Artit  Ic  II. 
Section  l.a'.  Sentence  2.  Di^lele  tlie 
words  "and  approved  by  the 
Administrator 2"  and  the  asscjcidtrd 
footnote. 

(5)  Contractor's  Proposal,  Artu  le  HI. 
Section  1  Delete  the  woids  "and  thi' 
Administrator"  in  five  places  in  llic; 
referenced  section. 

(6)  Contractor's  Proposal.  Aii:i  /"  ///. 
Section  lb  Replace  the  word 
"Administrator"  with  the  word 
"Owner." 

(7)  Contractor's  Proposal.  Arti(  Ir  III. 
Section  I.e.  Replace  the  word 
"Administrator"  with  the  word 
"Owner." 

(8)  Contractor's  Proposal,  Artn  !c  \  I. 
Section  l.e  Delete  the  words  "and  tin- 
Administrator." 

(9)  Contractor's  Proposal.  Aiiii  le  \  I 
Delete  .Section  10. 

(10)  Acceptance.  Delete  the;  words 
"Subject  to  the  approval  of  the 
Administrator." 
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Coi  \trol 
(inci  jding 


app  o 


(k)  REA  Form  786  Elea  r 
Communications  and 
Equipment  Contract 
installation).  For  contract  s 
requiring  approval  of  the 
(in  accordance  with  subp 
F  of  this  part)  the  applica  ) 
modifications  are  as  folloyvs 

[\]  Article  I.  Section  2. 
words  "subject  to  the  a 
Administrator'"  and  "an( 
the  Administrator  ^  '  and 
footnotes. 

[2]  Article  II,  Section  1, 
Replace  the  word  "Admi 
"Purchaser." 

(3)  Article  II,  Section  5. 
words  "subject  to  the  app 
Administrator^"  and  "sul 
approval  of  the  Admini 
associated  footnotes. 

(4)  Article  III,  Section  2 
Replace  the  words  "if  the 
shall  so  approve"  with  the 
Purchaser  shall  so  approve 

(5)  Article  VI  Delete  Sec  t 

(6)  Acceptance.  Delete 
"Subject  to  the  approval  o 
Administrator  " 

(1)  REA  Form  790  DistnUil 
Extension  Construction  _ 
and  Materials).  No  modifi 

(m)  REA  Form  792  Disti. 
E.xtension  Construction  Co 
Only).  No  modifications. 


NOT 
Administrator 
trts  B  through 
le 


)elete  the 
val  of  the 
approved  by 
I  he  associated 


Sentence  2. 
npstrator"  with 


io\ 


Delete  the 
val  of  the 
ect  to  the 
strttor''"and  the 

Sentence  3. 
Administrator 
words  "if  the 


the 


ion  Line 
Cc^tract  (Labor 
ions. 
Distribution  Line 
tract  (Labor 


REA  Form 
No. 


158b 
158c 


Issue 
date 


172 
173 
180 
181 

187  . 

198  . 

200  . 

201  . 
203  . 

213  .. 

219  .. 
224  .. 


231 


3-62 
4-79 


9-58 
3-55 
8-66 
4-72 

3-66 

3-73 
9-72 

7-72 

3-72 

8-52 

10-88 
3-55 

4-72 


ic  System 


ion  7. 

words 
the 


(n)  REA  Form  800  Construction 
Contract  Amendment  for  Payment.  No 
modifications. 

(0)  REA  Form  830  Electric  Svstem 
Construction  Contract.  No 
modifications. 

(p)  REA  Form  831  Electric 
Transmission  Construction  Contract. 
For  contracts  NOT  requiring  approval  of 
the  Administrator  (in  accordance  with 
subparts  B  through  F  of  this  part)  the 
applicable  modifications  are  as  follows: 

(1)  Notice  and  Instructions  to  Bidders, 
Section  10.  Delete  the  words  "and  such 
acceptance  has  been  approved  by  the 
Administrator." 

(2)  Contractor's  Proposal.  Article  II. 
Section  l.d.  Delete  the  words  "with  the 
approval  of  the  Administrator'"  and 
"and  approved  by  the  Administrator  2" 
and  the  associated  footnotes. 

(3)  Contractor's  Proposal,  Article  II, 
Section  4.a.  Delete  the  words  "and 
approved  by  the  Administrator  3"  and 
the  associated  footnote. 

(4)  Contractor's  Proposal,  Article  III, 
Section  l.a.  Sentence  4.  Delete  the 
words  "and  the  Administrator." 

(5)  Contractor's  Proposal,  Article  III, 
Section  l.b.  Replace  the  word 
"Administrator"  with  the  word 
"Owner." 

(6)  Contractor's  Proposal,  Article  III, 
Section  I.e.  Delete  the  words  "and  the 


Administrator"  in  four  places  in  the 
referenced  section. 

(7)  Contractor's  Proposal.  Article  III. 
Section  I.e.  Replace  the  word 
"Administrator"  with  the  word 
"Owner." 

(8)  Contractor's  Proposal,  Article  VI. 
Section  I.e.  Delete  the  words  "and  the 
Administrator." 

(9)  Contractor's  Proposal.  Article  VI. 
Delete  Section  11. 

(10)  Acceptance.  Delete  the  words 
"Subject  to  the  approval  of  the 
Administrator." 

§§1726.255—1726.299    [Reserved] 

Subpart  J— REA  Standard  Forms 

§  1726.300    List  of  REA  standard 
contracting  forms  for  electric  systems. 

The  following  is  a  list  of  the  current 
REA  standard  contracting  forms  that 
REA  has  prepared  for  use  by  electric 
borrowers  when  purchasing  materials 
and  equipment  and  constructing 
facilities  with  an  REA  loan  or  loan 
guarantee.  Copies  of  the  contract  forms 
are  available  from  the  sources  indicated 
in  the  listing.  A  notice  of  any  change  in 
these  contract  forms  will  be  published 
in  the  Federal  Register. 


REA  Electric  Program  Standard  Contract  Forms 


Title 


C  >ntractor's  bond  .. 

C  i.ntractor's    kxjnd 

Ihan  Si  million). 


(less 


Purpose 


Ci  riidcate    of    Inspection 

Contract  Construction. 
V  itenals  contract 

C(  nstruction         Contract 

Amendment. 
Certificate  of  Completion 
ontract     Construction 

or  Buildings. 
Ce  rtificate  of  Completion 

'ontract  Construction. 

Eq  jipment  Contract  

Cc  isfrucfion       Contract- 
( ienerating. 


Used  in  REA  Forms  200.  203,  764.  790.  830  &  831 
In  lieu  of  REA  Form  168b,  used  when  contractor's 
surety  has  accepted  a  small  business  adminis- 
tration guarantee. 

Used  to  notify  REA  that  construction  Is  ready  for 
inspection. 

Used  for  distribution,  transmission,  and  general 
p'ant  material  purchases. 

Used  to  amend  distribution  line  construction  con- 
tracts. 

Used  for  the  closeout  of  REA  Form  257  


Used  In  REA  Forms  200.  830.  and  831 


Source  of  copies ' 


In  respective  contract  form 
REA. 


REA. 


Ric  ht-of-Way 
<  :ontract. 


Clearing 


Tr4^smlSSion         System 
ght-of-Way    Clearing 

(Jontract. 
Cei  tificafe    ("Buy    Amer- 

i(  an"), 
nv^  (ntory  of  Work  Orders 
Waver   and   Release   of 

Len. 
Cer  ificate  of  Contractor.  . 


Used  for  equipment  purchases 

Used  for  generating  plant  construction  or  for  the 
furnishing  and  installation  of  major  items  of 
equipment. 

Used  for  distribution  right-of-way  clearing  work 
which  Is  to  be  performed  separate  from  line  con- 
struction. 

Used  for  transmission  line  right-of-way  clearing 
work  which  is  to  Le  performed  separate  from  line 
construction. 

Used  to  document  compliance  with  the  "Buy  Amer- 
ican" requirement. 

Used  to  encumber  funds 

Used  in  REA  Forms  200.  203,  764,  830,  and  831  .. 

Used  in  REA  Forms  200.  203,  764,  830,  and  831  .. 


REA. 


REA. 


REA. 


In  respective  contract  form. 


REA. 
REA. 


REA. 
REA. 
REA. 


REA. 

In  respective  contract  form. 

In  respective  contract  form. 
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REA  Electric  Program  Standard  Contract  Forms— Continued 


REA  Form 

Issue 

No. 

date 

Title 

Purpose 

Source  of  copies ' 

238  

4-72 

Construction  or  Equip- 
ment Contract  Amend- 
ment. 

Use-J  to  amend  contracts  except  for  distribution  line 
construction  contracts. 

REA. 

251  

5-5.". 

Material  Receipt 

Used  in  REA  Forms  754,  830,  and  831   

In  respective  contract  lorm. 
REA. 

254  

3-67 

Construction  Inventory  .... 

Used  v;ith  the  closeoul  ol  REA  Forms  203.  764 

830,  and  831. 

257  

3-73 

Contract  to  Construct 
Buildings. 

Used  to  construct  headquarter  buildings,  generat- 
ing plant  buildtngs  and  other  structure  construc- 
tion. 

Used  in  REA  Fomi  257 

GP0.2 

257a  

10-69 
7-70 

Contractor's  bond 

Equal  Opportunity  Adden- 

In contract  form. 
REA. 

270  

Addendum  to  contracts  not  having  cunent  equal 

dum, 

opportunity  provisions. 

274  

6-81 

Bidder's  Qualifications  .... 

Used  to  document  Bidders  Qualifications  

REA. 

282  

11-53 

Subcontract  

Used  for  subcontracting  

REA. 

307    

4-60 

Bid  Bond  

Used  In  REA  Forms  200,  203.  257.  764,  830  and 

331. 
Used  to  obtr'ir.  generating  plant  material  and  equip- 

In respective  contract  form. 

REA, 

458 

3-55 

Matefial  Contract 

ment  purchases  over  Si 0,000,  not  requiring  ac- 

ceptance tests  at  the  project  site. 

764  

8-72 

Substation  and  Switching 
Stalion  Erection  Con- 
tract. 

Used  to  construct  substations  and  switching  sta- 
tions. 

REA, 

735  

3-72 

Electric  System  Commu- 
nications and  Control 
Equipment  Contract. 

Used  for  delivery  and  installation  ol  equipment  for 
system  communications. 

REA. 

790  

5-70 

Distribution  Line  Exten- 
sion Construction  Con- 
tract (labor  &  materials). 

Used  for  limited  distribution  construction  accounted 
for  under  work  order  procedure. 

GPO.? 

792 

5-70 

Distribution  Line  Exten- 
sion Construction  Con- 
tract (labor  only). 

Useo  for  limited  distribution  construction  accounted 
for  under  work  order  procedure. 

GPO.' 

792a  

10-62 

Contractor's  Bond  

Used  .n  REA  Forms  201  and  792  

In  respective  contract  form. 
In  respective  contract  form. 

792b  

2-72 

Certidcaie  of  Construction 

Used  in  REA  Forms  201,  790,  and  792  :... 

and    Indemnity    Agree- 

ment. 

792c  

5-70 

Supplemental  Contract 
for  Additional  Project. 

Used  in  REA  Forms  201,  790,  and  792  

In  respective  contract  lorm. 

800  

6-81 

Construction         Contract 

Used  'or  payment  for  malenals  delivered 

REA 

Amenoment    for    Pay- 

ment, 

630  

e-72 

Electric  System  Construc- 
tion Contract  (labor  & 
material). 

Used  for  distribution  and/or  transmission  project 
construction. 

GPO.^ 

331  

2-73 

Electiic  Transmission 
Construction     Contiact 

Used  for  transmission  project  construction 

GPO.? 

(labor  &  material). 

NOTES;  1 .  A  single  copy  of  the  form  will  be  furnished  by  REA  upon  request,  ArJditronai  copies  may  be  duplicated  or  reproduced.  Requests  lor 
copies  should  be  sent  to:  Dliector,  Administrative  Services  Division,  U,S,  Department  of  Agriculture,  Rural  Electiification  Administration.  W.'ishinq- 
tOH,  00  20250. 

2.  Pequesi.s  for  copies  should  be  submitted  to  the  Superintendent  ol  Documents,  U.S.  Government  Printing  Office,  VVashington.  DC  20402. 
Tel£p.hcne  orders  may  also  be  p'aced.  using  Mastercard  or  Visa,  by  calling  (.?02)  783^-3238. 


§1726.301     Use  of  printed  forms. 

If  a  R\',.\  contract  form  is  raqiiir«:d  by 
Ihis  part,  fiir;  borrower  shall  use  thr^ 
form  in  {hf.  furmat  available  from  RE.\ 
or  CiPO  (photocopying  or  other  exact 
reproduction  is  acceptable.)  Tho 
contract  forms  are  not  to  be  retyped, 
changed,  modified  or  altered  in  any 
manner  not  specifically  authorized  in 
this  part  or  approved  hy  REA  in  writing. 
Any  modifications  approved  by  REA 
must  be  clearly  shown  so  to  indicate 
that  such  are  oifTeront  from  the  standard 
form. 


§1726.302    REA  approved  forms  ol 
contract. 

If  a  spocific  RE.\,c()i:trac.t  form  is 
required  by  a  particular  section  of  this 
part,  the  borrower  .shall  use  that  form 
without  chanpes  or  modifications  or 
alterations  unless,  prior  to  issuing  the 
bid  package  to  bidders.  REA  has 
specifically  approved  any  such  i:hangcs 
to  that  form  for  that  borrower.  A.ny 
proposed  changes  shall  not  relieve  the 
contractor  or  the  borrower  of  the  basic 
responsibilities  required  by  the  standard 
REA  contract  form,  and,  .shall  not  alter 
any  terms  and  conditions  required  by 
law.  Chanf^es  permitted  or  rcquiri'd  by 


subpart  H  of  this  part  or  by  pun  17fiH, 
REA  Fidelity  and  hi.surance 
Requirements  for  Electric  and 
Telephone  Borrowers,  of  this  chapter 
are  approved  by  RE.*\  under  the 
circumstances  indicateii. 

§  1 726.303    Interest  on  overdue  accounts. 

Certain  KF.A  contract  fo.'ms  cunlitin  a 
provision  concerning  payment  of 
interest  on  overdue  accounts.  Prior  to 
issuing  the  invitation  to  bidders,  the 
borrower  must  insert  an  interest  rate 
equal  to  the  lowest  "I 'rime  Rate"  listcil 
in  the  "Money  Ralei "  section  of  the 
Wall  StnHit  Journal  on  the  date  such 


2S938 


Federa 


invitation  to  bid  is  issued 
rate  is  published  on  that 
such  rate  pubhshed  prior  t 
must  be  used.  The  rate  mu 
however,  exceed  the  maxi 
allou'ed  by  any  applicable 


no  prime 
e,  the  last 
that  date 
not, 

um  rate 
:  tate  law. 


dst 


n 


§§  1 726. 304—1 726.309    [Res*  rved] 


§  1726.310    Contractor's  boni.  REA  Form 
163b. 

The  bond  form  in  this 
used  when  a  Contractor's 
required  by  REA  Forms  200 
257.  764,  786,  790.  792,  830 
unless  the  contractor's  surefv 
accepted  a  Small  Business 
Administration  guarantee  a 
contract  is  for  one  miUion 
less. 


sedtion  shall  be 
Bpnd  is 
201. 203, 
or  831 
has 

id  the 
I  dallars  or 


Contractor's  Bond 

1.  Know  all  men  that  we. 

Principal,  and ,  as  Sui 

tind  firmly  bound  unto 


retv 


called  the  "Owner")  and  unto  t 
States  of  America  (hereinafter  c 
■Government")  and  unto  all  pe 
and  corporations  who  or  which 
materials  for  or  perform  labor  o 
Electrification  Administration  F 
as  Project and  to  their 


and  assigns,  in  the  penal  sum  of 
dollars  (S ),  as  hereinafi 


are  held 
(hereinafter 
le  United 
lied  the 

IS,  firms 
■nay  furnish 
a  Rural 
oject  known 
uccessors 


pel  ;on 


and  for  the  payment  of  which  s. 
truly  to  be  made  we  bind  oursel 
e.xecutors.  administrators,  succe 
assigns  jointly  and  severally  by 
presents.  Said  Project  is  descri, 
certain  construction  contract  (h 
called  the  "Construction  Con.._ 
the  Owner  and  the  Principal,  da 

19 .  pursuant  and  subject  to 

contract  (hereinafter  called  the  " 
Contract")  between  the  Owner  a 
Government,  acting  through  the 
Administrator  of  the  Rural  Electi 
Administration  (hereinafter  call. 
".Administrator"). 

2.  The  condition  of  this  oblig.i, 
that  if  the  Principal  shall  well  an 
perform  and  fulfill  all  the  undert 
covenants,  terms,  conditions  and 
of  the  Construction  ConU-act  and 
amendments  thereto,  whether  su 
amendments  are  for  additions,  dt 
changes  in  materials,  their  quant 
p.'icc,  labor  costs,  mileage,  routin 
other  purpose  whatsoever,  and  w 
amendments  are  made  with  or  w 
to  the  Surety,  and  shall  fullv  indc 
save  harmless  the  Owner  and  the 
Government  from  all  costs  and  di 
which  they,  or  either  of  them,  she- 
incur  by  reason  of  any  failure  so 
shall  fully  reimburse  and  repay  i 
and  the  Government  for  all  outla 
expense  which  they,  or  either  of  t 
incur  in  making  good  any  such  fa. 
performance  on  the  part  of  the  Pri 
shall  promptly  make  pa>Tnent  to 
working  on  or  supplying  labor  or 
for  use  in  the  consUuction  of  the  . 
contemplated  in  the  Construction 
a  id  any  amendments  thereto,  in 
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fi 


.  as 


r  set  forth 

well  and 
es.  our 
sors  and 
ese 
in  a 
:inafter 
")  between 
ltd 


'_  m 


tie 
b(d 
e  -ei 


trad 


certain  loan 
.oan 
dthe 

firntion 
J  the 

on  is  such 
i  truly 
kings, 
agreements 
i.nv 
h' 

ireases,  or 
y.  kind  or 
; or  any 
lether  such 
hout  notice 
Tinifv  and 


t  > 

ths 


nages 

1  suffer  or 

do,  and 

Owner 

and 

em  shall 

ure  of 

uipal.  and 

1  persons 

materials 
ect 

Contract 

spect  of 


I  roje 


such  labor  or  materials  furnished  and  used 
therein,  to  the  full  extent  thereof  and  in 
respect  of  such  labor  or  materials  furnished 
but  not  so  used,  to  the  extent  of  the  quantities 
estimated  in  the  Construction  Contract  and 
any  amendments  thereto  to  be  required  for 
the  construction  of  the  Project,  and  shall  well 
and  truly  reimburse  the  Owner  and  the 
Government,  as  their  respective  interests  may 
appear,  for  any  excess  in  cost  of  construction 
of  said  Project  over  the  cost  of  such 
construction  as  provided  in  the  Construction 
Contract  and  any  amendments  thereto, 
occasioned  by  any  default  of  the  Principal 
under  the  Construction  Contract  and  any 
amendments  thereto,  then  this  obligation 
shall  be  null  and  void,  but  otherwise  shall 
remain  in  full  force  and  effect. 

3.  It  is  expressly  agreed  that  this  bond  shall 
be  deemed  amended  automatically  and 
immediately,  without  formal  and  separate 
amendments  hereto,  upon  any  amendment  to 
the  Construction  Contract,  so  as  to  bind  the 
Principal  and  the  Surety  to  the  full  and 
faithful  performance  of  the  Construction 
Contract  as  so  amended,  provided  only  that 
the  total  amount  of  all  increases  in  the  cost 
of  construction  shall  not  exceed  20  percent 
of  the  amount  of  the  maximum  price  set  forth 
in  the  Construction  Contract.  The  term 
"Amendment,"  wherever  used  in  this  bond, 
and  whether  referring  to  this  bond,  the 
Construction  Contract  or  the  Loan  Contract 
shall  include  any  alteration,  addition, 
e.xtension,  modification,  amendment, 
rescission,  waiver,  release  or  annulment,  of 
any  character  whatsoever. 

4.  It  is  expressly  agreed  that  any 
amendment  which  may  be  made  by 
agreement  or  otherwise  between  the 
Principal  and  the  Owner  in  the  terms, 
provisions,  covenants  and  conditions  of  the 
Construction  Contract,  or  in  the  terms, 
provisions,  covenants  and  conditions  of  the 
Loan  Contract  (including,  without  limitation, 
the  granting  by  the  Administrator  to  the 
Owner  of  any  extension  of  time  for  the 
performance  of  the  obligations  of  the  Owner 
under  the  Loan  Contract  or  the  granting  by 
the  Administrator  or  the  Owner  to  the 
Principal  of  any  extension  of  time  for  the 
performance  of  the  obligations  of  the 
Principal  under  the  Construction  Contract,  or 
the  failure  or  refusal  of  the  Administrator  or 
the  Owner  to  take  any  action,  proceeding  or 
step  to  enforce  any  remedy  or  exercise  any 
right  under  either  the  Construction  Contract 
or  the  Loan  Cnotract.  or  the  taking  of  anv 
action,  p.'-oceeding  or  step  by  the 
AdminisU-ator  or  the  Owner,  acting  in  good 
faith  upon  the  belief  that  the  same  is 
permitted  by  the  provisions  of  the 
Construction  Contract  or  the  Loan  Contract) 
shall  not  in  any  way  release  the  Principal  and 
the  Surety,  or  either  of  them  or  their 
respective  executors,  administrators, 
successors  or  assigns,  from  liability 
hereunder.  The  Surety  hereby  acknowledges 
receipt  of  notice  of  any  amendment, 
indulgence  or  forbearance,  made,  granted  or 
permitted. 

5.  This  bond  is  made  for  the  benefit  of  all 
persons,  firms  and  corporations  who  or 
which  may  furnish  any  materials  or  perform 
any  labor  for  or  on  account  of  the 
construction  to  be  performed  under  the 


Construction  Contract  and  any  amendments 
thereto,  and  they,  and  each  of  them,  are 
hereby  made  obligees  hereunder  with  the 
same  force  and  effect  as  if  their  names  were 
written  herein  as  such,  and  they  and  each  of 
them  may  sue  hereon. 

In  witness  whereof,  the  undersigned  have 
caused  this  instrument  to  be  executed  and 
their  respective  corporate  seals  to  be  affixed 
and  attested  by  their  duly  authorized 
representatives  this         "        dav  of 
19 .  ' 

Principal . (Seal) 

Bv 


Attest: 
Surety 

By_ 

Attest: 


.  Secretary 
.  (Seal) 


Secretary 


_Address  of  Surety's  Home  Office 
.  Resident  Agent  of  Surety 


By 

Signatures:  The  Contractor's  Bond  must  be 
signed  with  the  hill  name  of  the  Contractor. 
If  the  Contractor  is  a  partnership  the 
Contractor's  Bond  must  be  signed  in  the 
partnership  name  by  a  partner.  If  the 
Contractor  is  a  corporation  the  Contractor's 
Bond  must  be  signed  in  the  corporate  name 
by  a  duly  authorized  officer  and  the 
corporate  seal  affixed  and  attested  by  the 
Secretary  of  the  corporation.  A  typewritten 
copy  of  all  such  names  and  signatures  shall 
be  appended. 

Power  of  Attorney:  The  Contractors  Bond 
must  be  accompanied  by  a  power  of  attorney 
authorizing  execution  on  behalf  of  the  Surety 
and,  in  jurisdictions  so  requiring  should  be 
countersigned  by  a  duly  authorized  resident 
agent  of  the  Surety. 

[End  of  clause) 

§  1726.311     Contractor's  bond,  REA  Form 
168c. 

The  bond  form  in  this  section  shall  be 
used  when  a  Contractor's  Bond  is 
required  by  REA  Form  200,  201,  203. 
257,  764,  786,  790.  792,  830,  or  831  and 
the  contractor's  surety  has  accepted  a 
Small  Business  Administration 
guarantee  and  the  contract  is  for  one 
million  dollars  or  less. 

Contractor's  Bond 

(Use  only  when  contract  is  less  than  Si 
million  and  Surety  has  accepted  an  SBA 
(Small  Business  A'dminisU'ation)  Guarante;) 

1.  Know  all  men  that  we, as 

Principal,  and 


as  Surety,  c-e  held 
_  (hereinafter 


and  firmly  bound  unto , ,..„. 

called  the  "Owner")  and  unto  the  United 
States  of  America  (hereinafter  called  the 
"Government")  and  unto  all  persons,  firms 
and  corporations  who  or  which  mav  furni.sh 
materials  for  or  perform  labor  on  a  Rural 
Electrification  Administration  Project  known 

as  Project and  to  their  successors 

and  assigns,  in  the  penal  sum  of 

f^ollars  (S J,  as  hereinafter  set  forth 


and  for  the  payment  of  which  sum  well  and 
truly  to  be  made  we  bind  ourselves,  our 
executors,  administrators,  successors  and 
assigns  jointly  and  severally  by  these 
presents.  Said  Project  is  described  in  a 
certain  construction  contract  (hereinafter 
called  the  "Construction  Contract")  between 
the  Owner  and  the  Principal,  dated , 


19 ,  pursuant  and  subject  to  a  eerie  n  loan 

contrsct  (hereinafter  called  the  "Loan 
Contract")  between  the  Owner  erid  ihe 
Government,  acting  through  the 
Administrator  of  the  Rural  Eleclrifjcsiicr. 
Administration  (hereinafiei  called  Jhe 
'Administrator').  ,    . 

2  The  condition  of  ihis  obhgaiion  is  sue*; 
ihat  if  the  Principal  shall  well  a75d  !:u3> 
perform  and  fulfill  all  the  undersakmc?, 
covenants,  terms,  conditions  and  agrecn.e.-.i< 
of  the  Construction  Contract  end  a.i), 
amend-ments  thereto,  whelhe;  s-jch 
amendments  are  for  aadiuonf  de cjessts,  o; 
changes  m  materials,  their  qusniily,  mnd  or 
pnrv,  labor  costs,  mileage,  rciji.'ng  oi  any 
other  purpose  whatsoevej,  and  whe:hei  sucrj 
amendments  are  made  vnnh  cr  wjihooJ  Doijct 
10  the  Surely,  and  shall  fjjly  irjderr..?iji>  ai/d 
f  ave  harmless  the  Owner  a.nd  ihe 
Government  trom  all  cosis  and  d^rriLf.'-^ 
which  ibey,  or  either  of  them,  sftsjJ  su:'ie;  c>j 
incvj  by  reason  of  any  fa.loit  so  to  dc.  and 
shall  fully  reimburse  end  repay  the  (yi\~if: 
,and  ihe  Governmeni  for  ell  cuildv  and 
expense  which  ihey,  or  e iihe;  of  them  « Jjajj 
incur  m  making  good  any  <.\ii.'T>  'ajluie  ol 
performance  on  the  pari  cf '.he  Pr)nt;pi),  arjd 
'hall  pTcmpily  make  paymenl  io  elJ'pf  rsor.s 
wor*.ing  on  or  supplying  labor  or  jr.aienaJf 
for  use  >n  the  ronstruc'.ion  of  :he  PiOjeci 
(ontemplaied  in  ihe  Construe i -on  Conlrt  '. 
and  iny  amendments  thereto,  in  refptct  o' 
Such  labor  or  mateiials  fu:njf .^ed  and  uff  d 
Iheiein,  to  the  full  extent  theiecf  and  n 
i-especl  of  such  labor  or  maJejiak  fuTr.'jshed 
but  not  so  used,  to  the  extent  of  the  quani  jl;es 
eslimaied  in  the  Construction  Comratt  and 
any  amendments  thereto  "lO  he  required  for 
the  construction  of  the  Proiec!  and  shaJi  wvjj 
and  truly  reimburse  the  Own^r  and  ibe 
Government,  as  their  resp-ecijve  3niere<is  rrtny 
appear  lor  any  excess  in  cost  of  consirijtiion 
of  said  Projecl  over  the  ccf  t  of  jur  h 
con<.Trucl)on  as  provided  in  The  CcnslTucijcr) 
Contract  and  any  amendmenTs  thereto, 
occasioned  by  any  oefauJi  of  the  Pnnc.paJ 
under  the  Construction  Contract  and  any 
rimendmrntE  thereto,  then  this  ohhg^iicn 
ftiaiJ  be  iiOll  and  void,  but  otherwise  <.*ioJj 
remain  in  lull  force  and  effect 

3.  Provided,  that  the  liability  of  '.t,* 
F'nricjpal  and  Surety  hereunder  to  t.*5£ 
Government  shall  be  subiect  to  the  tamt 
limitations  and  defenses  as  may  be  availab.'e 
to  them  against  a  claim  hereur.'der  by  ihe 
Owner,  provided,  however,  that  the 
Government  may,  at  its  option,  perform-  any 
obligations  of  the  Owner  rf  quired  bv  ihe 
contract. 

4.  It  is  expressly  agreed  :hat  ihis  bond  thaJl 
be  deemed  amended  automatically  and 
immediately,  without  formal  and  sepsrete 
amendments  hereto,  upon  eny  amendj~enl  to 
ibe  Construction  Contract,  so  es  to  bind  the 
F*rinc)pa)  and  the  Surety  to  the  full  and 
jeithful  performance  of  the  Construction 
Contract  as  so  amended  prov)ded  only  '.hi'. 
the  total  amount  of  all  increases  jn  ihe  cost 
of  ccnslruclion  shall  nol  exceed  20peri«-r)l 


of  the  amount  of  the  maximum  price  set  forth 
in  the  Construction  Contract.  The  term 
"Amendment,"  wherever  used  in  this  bond, 
and  whether  referring  to  this  bond,  the 
Construction  Contract  or  the  Loan  Contract 
shall  include  any  alteration,  addition 
extension,  modification,  amendmeni 
rescission,  waiver,  release  or  annulrrer,!,  cf 
any  character  whatsoever. 

5.  It  is  expressly  agreed  that  any 
amendment  which  may  be  made  by 
agreement  or  otherwise  between  the 
Principal  and  the  Owner  m  ihe  terms 
provisions,  covenants  and  conditions  ol  ihe 
Construction  Contract,  or  in  the  ten^^s. 
provisions,  covenants  and  conditions  of  the 
Loan  Contract  (including,  without  h.mitation 
the  granting  by  the  Administrator  to  the 
Owner  of  any  extension  of  lime  for  '.he 
performan*  e  of  the  objigations  of  ihe  Owner 
under  the  Loan  Contract  or  ihe  grant. rg  by 
ihe  Administrator  or  the  Owner  to  the 
Principal  of  any  extension  of  time  for  the 
performance  of  the  obligations  of  ;he 
Principal  under  the  Construcnon  Ccntraci,  cr 
ihe  failure  or  rehisal  of  the  Adminijiratcr  or 
ihe  Owner  to  tike  any  action,  proceeding  cr 
step  to  enforce  any  remedy  or  exercise  any 
Tight  under  either  the  Construction  Contract 
or  the  Loan  Contract,  or  thr.  toking  of  any 
action,  proceeding  or  step  by  the 
Administrator  or  the  Owner,  acting  in  gcc d 
faith  upon  the  belief  that  ihe  same  ;s 
permitted  by  the  provisions  of  the 
Construction  t^ontrect  or  the  Loan  Contract) 
shall  not  in  any  way  release  ttie  Principal  and 
Ibe  Surety,  or  either  of  them  or  Their 
respective  executors..  aciT.inistratore. 
successors  or  assigns,  from  liability 
hereunder  The  Surety  hereby  acknowjc dgcs 
receipt  of  notice  of  any  amendmenJ. 
indulgence  or  forbearance,  made  granted  oi 
permitted. 

6.  This  bond  is  made  for  ihe  benefit  oi  -Ji 
fiersons,  firms  and  corporations  who  or 
which  may  furnish  any  materials  cr  pi':ic:m 
any  labor  for  or  on  account  of  the 
construction  to  be  performed  under  i.*<e 
Construction  Contract  and  any  amencrr.t'nij, 
thereto.  Provided,  that  beneficiaries  or 
claimants  hereunder  shall  be  limited  to  rhe 
subcontractors,  and  persons,  firms  ar:d 
corporations  having  a  drrect  conlratt  with  the 
Principal  or  its  subcontractors. 

7.  Provided,  further,  that  no  suit  or  action 
shall  be  commenced  heieundei  by  any 
person,  firm,  or  corporation  who  performed 
work  or  labor  or  who  furnished  materials  for 
ihe  project:  (a)  Unless  such  person,  firm  or 
corporation,  other  one  having  a  direct 
contract  with  the  Principal  (or  wiih  the 
Government  in  the  event  the  Government  n. 
performing  the  obligation  of  the  Owner), 
shall  have  given  detailed  wTitten  notice  cf 
ilaim  to:  The  Principal,  end  the  Owner, 
within  nineiy  190)  days  after  such  person, 
firm,  or  corporation  did  or  performed  the  Is!  i 
of  the  work  or  labor,  or  furnished  the  iast  ol 
ihe  materials  for  which  such  claim  is  raade 
(b)  After  the  expiration  clone  (1)  yer,r 


following  the  date  on  which  Principal  ceased 
work  on  said  contract,  it  being  understood, 
however,  that  if  any  limitation  embodied  in 
ihe  Bond  is  prohibited  by  any  law  conlrolling 
the  construction  hereof  such  limitation  shall 
be  deemed  to  be  amended  so  as  to  equal  to 
the  minimum  |>eriod  of  limitation  permitted 
by  such  law 

In  witness  whereof,  the  .indersigned  have 
caused  this  instrument  to  be  executed  ana 
their  respective  corporate  seals  to  be  alfxed 
and  attested  by  their  duly  authorized 

representatives  this day  cf 

19 


Principal 

By 

Attest: 

Surety 

By 

A]ie>I 


(Seal) 

_  Secretary 
_  (Seal) 

Secretary 


t<y. 


Address  of  Surely*  Home  O;' 
Resident  Agent  of  Surely 


t.e 


Signatures:  TheContr3f:or's  Bond  rr 
- 'gned  wiih  the  full  name  of  the  Conirai  ic-i 
)'  ihe  Contractor  is  a  partnership  the 
Qinfractor's  Bond  must  be  signed  in  '^< 
pfiTtnershi'p  name  by  a  partner  If  the 
Conlracioi  is  a  corporation  the  ContratU.r  s 
Fend  must  be  signed  in  ihe  corporate  n.'.rnp 
t  V  a  duly  authorized  officer  and  the 
corporate  seal  affixed  and  £:tested  by  Ui<^ 
ffcretary  of  the  corporation  A  typewriitc  n 
copy  of  all  such  names  a;.d  fignaturts  f  haJl 
ft  appended. 

Power  of  Aitomey:  The  Contractor'!  tond 
tnust  be  accompanied  by  a  power  of  ailcrney 
authorizing  execution  on  f*half  of  the  Surety 
and,  in  jurisdictions  so  rf-f;  j.rmg  should  be 
countersigned  by  a  duly  auihorized  ref  ideni 
rigv.ot  of  ihe  Surety. 

(End  of  clause) 

(,  >  ;26.212    Construction  contract 
eimendment,  REA  Forni  180. 

Th?^ ar.iendment  forn;  in  this  s»-f win 
'hall  b<?  u<^pd  when  required  by  ihi' 
part. 

r«nstruct»on  Contract  Amendraenl 

Uii.lTLK  l.ions — Submit  3  copies  of  th."  <<  nn 
li  3  copies  of  ail  attachments. 

To  Administrator  Rural  Electrifiraiinr. 
AdminisUdiion,  U.S.  Dep;:rimfnt  of 
.'^grituliure.  Washington,  DC  202r'0 

1  Projei t  Designation 

2  Amendment  No. 

1  Dale 

4  Details  oi  changes  are  tibulattd  on  'hett 
to ati^.'  he d  and  erf  p;in  cif 


'his  amendment. 

5.  The  following  changes  ;n  Con'.trui  1  ion 

Conirai  l  Number dated .' 

1 9 are  hereby  submitted  for  youi 

iipproval. 

ii  Data  p^iiinent  to  ihe  orig;naJ  conlr.j.  t 
-I'jd  amendments  including  this  amencJuif  nl 
cue  as  follows  (decrease  to  be  preced«'rl  by 
(  -  )  minus  sign): 


Cor-swets 

f.f-es 

Sgned 

Potential 

Prue 

0"g;nal  Contiacl: 

Amendment  No.  1   . ..: - 

Amendmem  Mo.  2  .    .  . .:..,_ ,....i 

2^940 


Federa 


AmefxJment  No.  3  

Amendment  No.  4  

Amendment  No.  5  

Amendment  No.  6  

TotaJ  With  This  Amenbment. 


7  C:haf:ges  in  materials  fiirr  sht-ii  by 
Owner  T.his  amendment  prov  dps  for  an 

increase/decrease  of  S i  i  the  amount  of 

mmerials  furnished  by  Owner  The  de'ails  of 
< :han;^tes  in  items,  quantities,  o   pru.es  are 

t.hulated  on  sheet to  .  f         aita(  hed 

and  made  a  part  hereof. 

8.  Roi-.d  txtension  attached  Vt-s 

So 

!».  The  ronstruction  periu<i  \^ill  hr  c  hd.nged 

days. 
l(i  New  counties  (if  any) 
1 1.  Dtrscription  and  reason  i\r  c  hn: 


This  amendment  providing 
di'i  reasf  of  S in  the  amo  i 


}n 


1 


f  onsfriit  lion  contract  is  surimii 
t)  the  provisions  thereof  and  p 
loan  contract  between  the  I'nil 
.•\nu;rira  and  the  undersigned 
ii.-^e  hereby  authorized  to  appro' 
amendment  either  in  whole  or 
rielelv  such  items  as  do  not  mei 
iipprovai.  To  the  extent  the  iteii 
approved  by  you  the  cnnstriit  ti 
■^hall  be  amended. 

A(  :  t'ptfd 
Contractor 

Hy President-Ownt;! 

(.Strike  out  inapplicable  title.  If 
I'thrr  thnu  above.  p)ower  of  atto 
hf  atta(  hed  or  on  file  with  Rr-:.\ 
Date 
.  Owner 

''y President-Board 

Date 

Date 

— Enginee."-  for  the  Borro 

f)«-tai  is  of  Contract  Amendment 

linni  .\o. 

Assembly  Unit  Designation  _ 
Quantity  Previously  .Approved 
.NVi  Change  Number  Of  L'nits  _. 

Contract  Amended  To  Read  (S  i 
einantities  and  prices  as  revised 
iin!i:nclment|: 

.Number  of  Units 

fnit  Price: 

Lalior  _  

.Material 

n.fal 

i  utai  Price 

Total  Increase  Price 

Tofai  Decrease 

Toials 

Kvt  Total 


r  .in  increase,' 

nt  of  said 
ed  pursuant 
irsuar.t  to  the 
ft  -States  of 

irrower.  Yun 

s;  this 

n  part  and  to 

with  your 
s  hereof  art- 

n  I  onlra<;t 
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Consumers 


Miles 


Signed  Potential 


Price 


r.ir'iirr 
igned  by 
lev  shoulii 


f  I)irt.'(.tors 


lew 


Hind  of  Clause] 

§  1 726.31 3    Certrficate  of  completion, 
contract  construction  for  buildings,  REA 
Form  181. 

The  closeout  form  in  this  section  shall 
be  used  when  t^uired  by  this  pari. 

Certificate  Of  Complelion:  Contract 
Construction  For  Buildings 

.    (Project  Designation) 
I.  the  undersigned  Architect  of  the  above- 
designated  Rural  Electrillcuiion 
Administration  Project,  hereby  certify  that: 

1.  The  construction  provided  I'or  pursuant 
to  Construction  Contract  No.  "     dated 

19 .  including  all  approved 

amendments  (hereinafter  called  the 
•■Prf.JR(.l  •).  between  ■       ( -Owner  •)  and 

("Contractor")  has  been  completed 

I'*'  "'  — ; 19 ,  and  is  in  ail  respects 

in  •rtricfcompliance  with  the  provisions  of 
the  Loan  Contract  and  the  Construction 
Contrat;t.  including  the  Plans  and 
Specifications  and  all  modifications  thereto. 
2.  To  the  best  of  my  knowledge,  pa.nnent 
in  full  has  been  made  'o  all  persons  who 
have  furnished  labor  for  the  Project. 

;!.  The  Contractor  has,  to  the  best  of  my 
knowledge,  obtained  valid  rele3,ses  of  lien 
from  all  Manufacturers,  materialmen,  and 
subcf'iiirartors  that  fi.irnished  materials  or 
services  or  both  which  were  em.ployed  by  the 
Cioniractor  in  the  performance  of  the 
Cianstruction  Contract,  and  that  such  releases 
have  been  delivered  to  the  Owner. 

4.  .Ml  d(:fects  in  workmanship  and 
materials  reported  during  the  period  of 
c'.nstruction  of  the  Project  have  been 
t:orre<  ted. 

1.  The  final  Contract  Price  of  the  Proje<;t  as 

'  nmpteted  is dollars  (5 _). 

^  Date 

_,    Representative  of  A.rf.hitcrt 
_  Title 

ACCRPTANCE 

Date 

Representative  of  Contractor 
..  Title 
.  Date 
,  Name  of  Owner 

President.  Board  of  Directors 

If.nd  of  Clause] 

§  1726.314    Certificate  of  completion, 
contract  construction,  REA  Form  187. 

Tho  clo.seout  form  in  this  section  shall 
tif  used  when  required  by  this  part. 

Certincate  Of  Completion;  Contract 
ConMruction 

To:  .Xdministralor 

Rural  Klectrification  Administration 


U  ,S.  Department  of  Agriculture,  Washinuton 

DC  20250 
(Project  Designation) 

I.  the  undersigned  Engineer  of  the  above- 
designated  Rural  Electrification 
Administration  Proiect  do  hereby  certify  that: 

1.  The  construction  provided  for  pursuant 
to  Construction  CcnUact  No.  '     dated 

19 _,  including  all  approved 

amendments  (hereinafter  called  the 

••Project"),  between COwntr"}  and 

C'Contractor")  has  been  completed 

3s  of 19 .  and  is  in  all  respects 

in  strict  com.pliance  with  the  provisions  of 
the  Loan  Connect  and  the  Construction 
Contract,  including  all  Plans,  sppt.ificatious. 
maps,  and  drawings  and  all  mo'difirations 
thereof 

2.  Payment  in  full  has  been  made  to  all 
persons  who  have  furnished  labor  for  the 
Project. 

.1.  The  Contractor  has  obtained  valid 
releases  of  lien  from  all  persons,  firms  and/ 
or  corporations  furnishing  materials, 
supplies,  and  appliances  which  were 
employed  by  the  Contractor  in  the 
performance  of  the  Construction  Contract, 
and  that  such  releases  have  been  delivered  by 
the  Contractor  to  the  Owner. 

4.  The  Final  Inventory  attached  hereto  and 
made  a  part  hereof  is  a  complete  and  accuratt- 
sumrnarv-  of  ail  units  of  construction  in  tht" 
Project  and  of  all  work  performed  in 
arcordnnce  with  the  Constnu  tion  Contrai  t. 

5.  The  stakmg  sheets  and  tabulation  of 
.staki.ng  sheets  upon  which  the  final 
Inventory  is  ba.ied  show  th^^acciirate 
location,  number,  and  kind  of  all  units  of 
construction  of  the  project  and  show  all  work 
performed  in  accordance  with  the 
Construction  Contract. 

(>.  .Aii  defects  in  wo.-kmanship  and 
matcriils  reported  during  the  period  of 
coii'Jiruction  of  the  Project  have  been 
corrected. 

r.  The  total  cost  of  the  Project  as  cumpieled 


.  dollars  (S. 


J.  The  Projeci 


consists  of  facilities  shown  on  the  Statement 
of  Constniction  which  is  tnie  and  correc:  and 
whi(.h  is  atta<  bed  hereto  and  .made  a  part 
hereof. 

Dated  this day  of in 

Name  of  Engineer 

Bv 

_.  ^ Title 

Date 

Approved  as  to  Item.s  1  and  6  above: 
REA  Field  Engineer 

We,  the  undersigned  Owner  and 
ConUactor.  do  hereby  certify  that; 

1.  The  Project  has  tieen  completed  in 
accordance  with  the  provisions  of  the 

Construction  Contract,  dated 

19 .  provided,  however,  that  acceptam:e 

of  the  Project  by  the  Owner  shall  not  be 
deenu'd  to  relieve  the  Contractor  of  its 
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obligations  contained  in  the  Construction 
{>)ntract  with  respect  to  defective 
workmanship  or,  materials  discovered  within 
one  year  after  the  date  of  completion, 

2.  The  Final  Inventory  attached  hereto  and 
made  a  part  hereof  is  a  complete  and  ace  urate 
summary  of  all  units  of  construction  in  the 
Project  and  of  work  f>erformed  in  a(.(ordanre 
with  the  Construction  Contract. 

.: Owner 

By  „_ President 

Date 

Name  of  Contractor 

By _.  . 

Title 

Date 

(End  of  Clause] 

§  1726.315    Equipment  contract,  REA  Form 
198. 

The  contract  form  in  this  section  shall 
b«!  used  when  required  by  this  part. 

Equipment  Contract 

Xotict;  anJ  Instructions  to  Biddi-rs 

1.  Sealed  proposals  for  the  furnishing  and 
delivory  f.o.b. .  of  equipment  for  the 

(hereinafter  called  the  '•Owner") 

which  is  to  be  part  of  the  project  known  as 

will  be  received  by  the  Owner  on 

or  before o'clock, M.. 

19 _,  at at  which 

time  and  place  the  proposals  will  be  publi(  ly 
opened  and  read.  Any  proposal  received 
subsequent  to  the  time  specified  will  be 
promptly  returned  to  the  Bidder  unopened. 

2.  The  Plans  and  Specifications,  together 
with  all  necessary  forms  and  other 
documents  for  bidders  may  be  obtained  from 

the  Owner  or  from  the  Engineer, at 

the  latler's  office  at ,  The  Plans  and 

Spec  ifications  may  be  examined  at  the  office 
of  the  Owner  or  at  the  office  of  the  Engineer. 
.\  copy  of  the  loan  contract  (if  the  Project  is 
to  be  financed  in  whole  or  in  part,  pursuant 
to  a  loan  contract)  between  the  Owner  and 
the  United  States  of  America  acting  through 
the  Administrator  of  the  Rural  Electrification 
Administration  (hereinafter  called  the 
•'Administrator")  and  of  the  loan  contract 
b«;tween  the  Owner  and  any  other  lender, 
may  be  examined  at  the  office  of  the  Owner. 

3.  Proposals  and  all  supporting 
instruments  must  be  submitted  on  the  forms 
furnished  by  the  Owner  and  must  be 
delivered  in  a  sealed  envelope  addressed  to 
the  0\viicr,  The  name  and  address  of  the 
Bidder  and  the  date  and  hour  of  the  opening 
of  bids  must  appear  on  the  envelope  in 
whic  h  the  f*roposal  is  submitted.  Proposals 
must  be  filled  in  in  ink  or  typewriter.  No 
alterations  or  interlineations  will  be 
permitted,  unless  made  before  submission 
and  initialed  and  dated, 

4.  Prior  to  the  submission  of  the  Proposal, 
the  Bidder  shall  make  and  shall  be  deemed 
to  have  made  a  careful  examination  of  the 
Plans  and  Specifications  and  forms  of 
Equipment  Contract  on  file  with  the 
Secretary  of  the  Owner  and  with  the 
Engineer,  and  all  other  matters,  including 
transportation  facilities,  that  may  affect  the 
cost  and  the  time  of  completion  of  the  work. 

5.  Proposals  will  be  accepted  only  from 
those  prequalified  bidders  invited  by  the 
Owner  to  submit  n  proposal. 


G.  In  estimating  the  lowest  cost  to  the 
Owner  as  one  of  the  factors  in  deciding  the 
award  of  the  Contract,  the  Owner  will 
consider,  in  addition  to  the  price  quoted  in 
the  Proposals,  the  following: , 

7.  The  Contract,  when  executed,  shall  be 
deemed  to  Include  the  entire  agreement 
between  the  parties  thereto,  and  the  Bidder 
shall  not  claim  any  modification  thereof 
resulting  from  any  representation  or  promise 
made  at  any  time  by  any  officer,  agent,  or 
employee  of  the  Owner  or  by  any  other 
person. 

8.  The  Owner  reserves  the  right  to  waive 
minor  irregularities  or  minor  errors  in  any 
Proposal  if  it  appears  to  the  Owner  that  such 
irregularities  or  errors  were  made  through 
inadvertence.  Any  such  irregularities  or 
I'rrors  so  waived  must  be  corrected  on  the 
Proposal  in  which  they  occur  prior  to  the 
execution  of  any  contract  which  may  be 
awarded  thereon. 

n.  The  Owner  reserv  es  the  right  to  reject 
any  or  all  Proposals. 
_    __  Owner 

By 

.._.  Date 
/Vo/kj.vo/ 

To: . (hereinafter  uilled  the 

'Owner".) 

1.  The  undersigned  (hereinafter  called  the 
"Bidder")  hereby  proposes  to  furnish  and 
deliver  the  equipment  (hereinafter  called  the 
••Equipment")  described  in  the  Plans  and 
Specifications  attached  hereto  and  made  a 
part  hereof  for  the  following  prices:  Item 

2.  The  prices  of  Equipment  set  forth  herein 

shall  include  the  cost  of  delivery  to . _. 

Such  delivery  shall  be  made  within 

days  after  the  receipt  of  the  wTitten  order  of 
the  Owner. 

3.  This  Propwsal  is  made  pursuant  to  the 
provisions  of  the  Notice  and  Instructions  to 
Bidders,  if  any  shall  be  attached  hereto,  and 
the  Bidder  agrees  to  the  terms  and  conditions 
thereof. 

4.  The  Bidder  warrants  the  accuracy  of  all 
statements  contained  in  the  Bidder's 
Qualifications,  if  any  shall  be  submitted,  and 
agrees  that  the  Owner  shall  rely  upon  sut.h 
accuracy  as  a  condition  of  the  Contract  in  the 
event  that  this  Proposal  is  accepted. 

■>.  The  Bidder  warrants  that  this  Projiosal 
is  made  in  good  faith  and  without  collusion 
or  connection  with  any  other  person  or 
persons  bidding  for  the  same  work. 

6.  The  Bidder  agrees  that,  in  the  event  this 
Proposal  is  accepted,  it  will  execute  a 
(Contract  in  the  form  attached  hereto. 

7.  The  Bidder  warrants  that  tlie  Equipment 
will  conform  to  the  {xjrformance  data  and 
guarantees  whicii  are  attached  hereto  and  by 
this  reference  made  a  part  hereof. 

8.  If,  in  submitting  this  Proposal,  the 
Bidder  has  made  any  change  in  the  form  of 
Proposal  or  Contract  furnished  by  the  Owner, 
the  Bidder  understands  that  the  Owner  and 
the  Administrator  may  evaluate  the  effect  of 
sui  h  change  as  they  see  fit  or  they  may 

exj  lu<le  the  Proposal  from  consideration  in 
determining  the  award  of  the  Contrac  t. 

9.  The  Bidder  represents  that: 

It  has ,  does  not  have . 

100  or  mcir«>  employees,  and  if  it  has,  that  it 


has 


,  has  not 


,  fumishe<)  th'j 


Equal  Employment  Opportunity-Emplo^^rs 
Information  Report  EEO-1 ,  Standard  Form 
100,  required  of  employers  with  100  or  rn<in» 
employees  pursuant  to  Executive  Order 
11246  and  Title  VH  of  the  Civil  Rights  A.  t 
of  1964. 

The  Bidder  agrees  that  it  will  obtain,  prior 
to  the  award  of  any  subcontract  for  monj  tli.m 
$10,000  hereunder  to  a  subcontractor  with 
ItXJ  or  more  employees,  a  statement,  signed 
by  the  proposed  subcontractor,  that  the 
proposed  sub< contractor  has  filed  a  cum-nt 
report  on  Standard  Form  100. 

The  Bidder  agrees  that  if  it  has  100  or  iiKin' 
employees  and  has  not  submitted  a  report  on 
Standard  Form  lOO  tor  tne  current  leporting 
year  and  that  if  this  contract  will  amount  to 
more  than  SIO.OOO,  the  Bidder  will  file  su«  h 
report,  as  required  by  law,  and  notify  ih-' 
Owner  in  writing  of  such  filing  prior  toTiw 
Owner's  ai  (  eptance  of  this  Proposal. 

10.  The  Bidder  certifies  that  it  does  noi 
maintain  or  provide  for  its  employees  .un 
segregated  facilities  at  any  of  its 
establishments,  and  that  it  does  not  perniii  its 
employees  to  perform  their  services  at  any 
IcH  ation,  i:nder  its  control,  where  seg,'«'gaii'd 
facilities  are  maintained.  The  Bidder  certifier 
■further  that  it  will  not  maintain  or  providi- 
for  its  employees  any  segregated  facilities  .ti 
any  of  its  establishments,  and  that  it  will  not 
permit  its  employees  to  perform  their 
servic  es  at  any  location,  under  its  conirot. 
where  segregated  facilities  are  maintaiin-d 
The  Bidder  agrees  that  a  breach  of  this 
<  ertifiiation  is  a  violation  of  the  Equal 
Opportunity  Clause  in  this  contract.  As  i)^«if 
in  this  certification,  the  term  "segreg.il«Ml 
facilities"  means  any  waiting  rooms,  work 
areas,  reslrooms  and  washrooms,  restaurariiv 
and  other  eating  areas,  timeclocks,  lot  ki-i 
rooms  and  other  storage  or  dressing  areas, 
parking  lots,  drinking  fountains,  recre:itioii  <ii 
entertainment  areas,  transportation,  ami 
housing  facililit»s  provided  for  emplo\i!es 
which  are  segregated  by  explicit  directive  n: 
are  in  fad  segregated  on  the  basis  of  ra<  e, 
tolor,  religion,  or  national  origin,  becim-ii"  id 
habit,  lotal  c  ustom,  or  otherwise. 

The  Bidder  agrees  that  (except  where  it  li.is 
obtained  identical  certifications  from 
proposed  stib<  ontractors  for  specific  time 
periods)  it  will  obtain  identical  certifi<  atioiis 
from  pro|X)sed  subcontractors  prior  to  ih«' 
award  of  sub<  ontracts  exceeding  S10.()(J«» 
whi(  h  are  not  exempt  from  the  provisions  of 
the  Equal  Opportunity  Clause,  and  that  it 
will  retain  sm  h  certifications  in  its  files 

„ , N.'jme  of  Bidder  ; 

Address  of  Bidder 

By 

Tltlf  of  Officer 


Date 


Equipment  (.onlnut 

AGREEMENT  made 19_ 

between (hennnafter  called  ilie 

"Purchaser")  and (hereinafter « .if 

the  "Seller"),  a  corporation  organized  ;<  r.d 
existing  under  the  laws  of  the  State  of 


Whereas,  the  Purchaser  desires  to  pun  hii'-c 
and  the  Seller  desires  to  sell  the  equipt?i«  -it 
described  her»vn  for  the  project  finaiu  i-'l  ;ii 
part  or  whole  bv  a  loan  to  the  Pun  (mm-i  Ir  <■■■} 
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ihe  I'liited  States  of  Ann^ica.  .h 
the  .\dministrator  of  the  Rural  Fjet  trification 
.Xclministration  (hereinafter  call 
"Administraror")  which  p-i-ojet  I 
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Now  Therefoiv.  in  consider.iti 
iiiutiiiii  undertakings  herein  r.on 
[wrties  hereto  agree  as  follows: 

.'section  1 — Acceptance  of  Propo 

fa)  The  Purchaser  accepts  the 
which  is  attached  hereto  and  bv 
reference  made  a  part  hereof,  an^ 
liereto  agree  that  the  Seller  shall 
deliver  to  the  Purchaser  and  the 
shall  purchase  and  receive  frura 
the  equipment  (hereinafter  callet 
Equipment")  described  in  the 
ispfm  the  terms  and  conditions 

(b)  The  prices  set  forth  in  the  FVi 
iiu  lude  the  cost  of  delivery  to 

(( )  The  prices  set  forth  iu  the  1 
not  include  any  sums  which  are 
[uiyable  by  the  Seller  on  accour.t 
imposed  by  any  ta.xing  authoritv 
sale,  purchase  or  use  of  the  Equif 
su(  h  tax  is  applicable  to  the  sale. 
or  use  ol  the  Equipment  heryumi 
amount  thereof  shall  be  added  to 
|)urchd.sc  price  and  paid  by  tlu-  F' 

.Set  tion  2 — Delivery 

The  Seller  shall  deliver  tin-  t<i 

"vilhin days  after  rereip 

written  order  or  ortiers  of  the  Pur 
liine  for  delivep.-  shall  be  e.xtendt; 
P'-riod  of  any  reasonable  delay  ui 
•exclusively  to  causes  beyond  Ihe  lontrol  and 
without  the  fault  of  the  Seller,  v.v  luding,  but 
no!  limited  to.  acts  of  God.  fir«'«.    Irikes.  and 
floods. 

.Section  3 — Piivment 

I'l'ion  the  shipment  of  ar.\  Liju 
;;(T<-i!:ider,  the  Seller  shall  submi 
Purchaser  a  detailed  statement  of 
Kqui[tment  shipped.  The  Pun  husi 
^:pon  rti.eipt  of  the  Equipment,  p 
:;in'.ty  perc:ent  (90%)  of  the  cor.tr 
the  Equipment.  When  the  Equipr 
i>-jeti  installed,  placed  in  satisfa«  !< 
uperation.  tested  and  acceptet!  bv 
I'urc  haser.  the  Purchaser  shall  mr. 
payments  therefor  to  the  Seiit-r: 
however,  such  fmal  payment  sha 
liot  Uter  than  one-hundred  eighf 
fifler  delivery  of  the  Equipmer.:.  . 
ac  {:eptance  by  the  Purchaser  sha!! 
w  ilhlitld  because  of  ^he  fault  ol '.) 

.Sec  tion  4 — Defective  Mnteriai  n.-.i: 
Workm.'inship 

M  All  Equipment  furnished  rit-r 
shall  be  subject  to  the  inspection 
approval  of  the  Purchaser  and  the 
.Administrator  and  the  Seller  shall 
information  required  concerning '. 
"T  source  of  any  Equipment  ai.d  p 
adequate  facilities  for  testing  and  i 
the  Equipment  at  the  plant  of  tht- .' 

(h)  The  Equipment  furnished  he 
shall  become  the  propertv  of  the 
upon  cletivcry.  provided,  however 
Purchaser  or  the  Administrator,  wi 
Mtar  after  delivery  or  within  the  pt 
u  h:(.h  the  Equipment  is  guaranteei 
u  hichever  is  longer,  may  reject  an 
iquipmen'  which  does  not  compl\|  with  the 
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Specifications  attached  hereto  and  made  a 
part  hereof  or  with  the  guarantees,  if  any,  of 
the  Seller  and  the  manufacturer.  L'pon  any 
such  rejection,  the  Seller  shall  repair  or 
replace  such  defective  Equipment  within  a 
reasonable  time  after  notice  in  writing  from 
the  Purchaser  and  in  the  event  of  failure  by 
the  Seller  so  to  do,  the  Purchaser  m.ay  make 
such  replacement  and  the  cost  and  expense 
thenjof  shall  be  paid  by  and  .-^coverable  from 
the  Seller. 

Section  f> — Miscellaneous 

(a)  .AH  manufacturers'  guarantees  of 
Equipment,  if  any.  shall  be  transferred  and 
assigned  to  the  Purchaser  upon  delivery  of 
any  Equipment  and  before  final  payment  is 
made  for  such  Equipment.  Such  guarantees 
shall  be  in  addition  to  those  required  of  the 
Seller  by  other  provisions  of  this  Contract. 

(b)  The  Seller  shall  hold  harmless  and 
indemnify  the  Purchaser  from  any  and  all 
claims,  suits,  and  proceedings  for 
infringement  of  any  patent  or  patents 
covering  Equipment  purchased  hereunder 

((:)  In  the  performance  of  this  contract  there 
shall  be  furnished  only  such  unmanufactured 
articles,  materials,  and  supplies  as  have  b«>en 
mined  or  produced  in  the  United  States. 
Mexic  o.  or  Canada,  and  only  such 
manufactured  articles,  materials,  and 
supplies  as  have  been  manufactured  in  the 
United  States  substantially  all  from  articles. 
materials,  or  supplies  mined,  produced  or 
manufactured,  as  the  case  may  be.  in  the 
United  St.ites.  Mexico,  or  Canada:  provided 
that  other  articles,  materials,  or  supplies  may 
be  used  in  the  event  and  to  the  extent  that 
Ihe  .Administrator  shall  expressly  in  writing 
authorize  such  use  pursuant  to  the  provisions 
of  the  Rural  Electrification  Act  of  V.iMi.  being 
Title  IV  of  Public  Resolution  .\'o.  122.  75th 
Congn-ss.  approved  June  21.  l')38.  The  Seller 
agrees  to  submit  to  the  Purchaser  such 
certificates  with  respect  to  compliance  with 
Ihe  foregoing  provision  as  the  Administ.rutor 
from  time  to  time  may  require. 

(dj  During  the  performance  of  this  contract. 
Ihe  Seller  agrees  as  follows: 

(1)  The  Seller  will  not  discriminate  against 
any  emplovee  or  applicant  for  empiovt::ent 
because  of  race,  color,  religion,  sex.  or 
national  origin.  The  Seller  will  lake 
affirmative  action  to  ensure  that  applicants 
are  employed,  and  that  employees  are  treated 
during  employment  without  regard  to  their 
race,  color,  religion,  sex.  or  national  origin. 
Sue  h  action  shall  include,  but  not  be  limited 
to,  the  following:  Employinent.  upgrading, 
demotion  or  transfer:  recruitment  or 
recruitment  advertising:  layoff  or 
termination:  rates  of  pay  or  other  forms  of 
compensation;  and  selection  for  training, 
including  apprenticeship.  The  Seller  agrees 
to  post  in  conspicuous  places,  available  to 
employees  and  applicants  for  emplovment, 
notices  to  be  provided  setting  forth  the 
provisions  of  this  nondiscrimination  clause. 

(2)  The  Seller  will,  in  all  solicitations  or 
advertisements  for  employees  placed  by  or 
c.n  behalf  of  the  Seller,  state  that  a!!  qualified 
applicants  will  receive  consideration  for 
employment  without  regard  to  race,  color, 
religion,  sex.  or  national  origin. 

Ci)  The  Seller  will  send  to  each  labor  union 
or  representative  of  workers  with  which  it 
has  a  c  ollecti\-e  bargaining  agreement  or 
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olher  contract  or  understanding,  a  notice  to 
be  provided  advising  the  said  labor  union  or 
workers"  representative  of  the  Seller's 
commilinents  under  this  section,  and  shall 
post  copies  of  the  notice  in  conspicuous 
places  available  to  employees  and  applicants 
for  emplovment. 

(4)  The  Seller  will  comply  with  all 
prcjvisions  of  Executive  Orcier  11246  of 
September  24,  1965,  and  of  the  rules, 
regulations  and  relevant  orders  of  Ihe 
Sec:retary  of  Labor. 

(5)  The  Seller  will  furnish  all  information 
and  reports  required  by  Executive  Order 
11246  of  September  24'.  1965,  and  by  rules, 
regulations  and  orders  of  the  Secretarv'  of 
Unbor,  or  pursuant  thereto,  and  will  permit 
ac;cess  to  its  books,  records  and  ac:counts  by 
the  administering  agency  and  the  Secretary  ot 
Labor  for  purposes  of  investigation  to 
ascertain  compliance  with  such  rules, 
regulations  and  orders. 

(6)  In  the  event  of  the  Seller's 
nonc:omplianc:e  with  the  nondiscriminati.'in 
clauses  of  this  contract  or  with  anv  of  the 
said  rules,  regulations  orordc;rs.  this  contract 
m;iy  be  cancelled,  terminated  or  suspendc-d 
in  whole  or  in  part  and  the  Seller  mav  be 
declared  ineligible  for  further  Govenimenl 
contracts  or  federally  assisted  construction 
contracts  in  accordance  with  procedures 
authorized  in  Executive  Order  1 1246  of 
September  24,  1965.  and  such  other 
sanctions  may  be  imposed  and  remedies 
invoked  as  provided  in  the  said  Executive 
Orderor.by  nilv,  regulation  or  order  of  the 
ScHretary  of  La'nor.  or  as  otherwise  provided 
by  law. 

(7)  The  Seller  u-i!l  include  the  portion  ot 
the  sentence  imm.ediately  precedin?; 
paragraph  (l)  and  the  provisions  of 
paragraphs  (1 1  through  (7|  in  everv 
subcontract  or  purchase  order  unless 
exempted  by  rules,  regulations  cjr  orders  oj 
the  Secretary  of  Labor  issued  pursuant  to 
Section  204  of  Executive  Order  11246  of 
Sejitember  24.  1965.  so  that  such  provisions 
will  be  binding  upon  each  subcontractor  or 
vendor.  The  Seller  will  take  such  action  willi 
respec.-t  to  any  suliconlracl  or  pun  hase  order 
as  tl-.e  administering  agency  may  direct  as  a 
means  of  enforcing  such  provisiui.s. 
including  sane  tions  for  ncncomu!ianc:e: 
Provided,  however,  that  in  the  event  a  .Selle: 
becomes  involved  in.  or  is  ihreatened  with, 
litigation  with  a  subcontractor  or  vendor  as 

a  rcisult  of  such  direction  by  the 
administering  agency,  the  .Seller  may  r'j(|uest 
the  United  States  to  enter  into  such  litigation 
to  protect  the  interest  of  the  United  Stales. 

(e)  Each  and  all  of  the  covenants  and 
agreements  herein  contained  shall  extend  to 
and  be  binding  upon  the  successors  and 
assigns  of  the  parties  hereto  prov  ided, 
however,  that  the  Seller  shall  not  assign  this 
c:ontract  or  any  part  hereof  without  approval 
in  writing  of  the  Purchaser  and  the 
Administrator,  and  further  that  the  Seller 
shall  not  enter  into  any  contract  with  any 
person,  firm  or  corporation  for  the 
performance  of  the  Seller's  obligations 
hereunder,  or  any  part  thereof,  without  the 
approval  in  writing  of  the  Purchaser. 

(f)  This  cont.'^ct  shall  liecome  effective 
only  upon  approval  by  the  Administrator. 
.Neither  this  contract  nor  any  provision 


thereof  shall  be  modified,  amended, 
rescinded,  waived,  or  terminated  without  the 
approval  in  writing  of  the  Administrator. 
Amendments  executed  en  KE.A  Form  238  are 
not  subject  to  approval  of  the  Administrator, 
except  that  wlien  a  contract  amendment 
along  with  all  previous  amendments  lo  this 
contract  csuse  the  total  amended  cxintract 
price  to  exceed  120  percent  of  the  original 
contract  price,  as  stated  in  the  Seller's 
proposal  and  accepted  by  the  Ov\  nor.  ihrl 
amendmrni  and  all  si'bse'jucnt  wmendmenls 
to  thib  contraci  shall  be.  mads  subject  to  the 
approval  of  the  .\dminirtralor. 

In  Witness  Whereof.'  the  parties  hernio 
have  caused  this  contract  to  be  signed  in 
their  respective  corporate  names  by  their 
presiderits  and  their  corporate  seals  lo  be 
hereunto  affixed  and  attested  by  their 
secretaries,  all  as  of  the  thy  and  vear  fi.'st 
above  written. 
^_____  Purchaser 

Presic^ent 

.  Sec  reiarv 

Seller 

President 

Secretarv 


ny 

Attest: 


By 

.Vtlest; 

'  When  Seller  is  a  corporation  this  sec  tit>n 
uf  agreement  to  be  used.) 

In  Witness  Whereof,-  the  Purchaser  has 
caused  this  controc f  to  be  signed  in  its 
corporate  name  by  its  President  and  its 
corporate  seal  to  be  hereunto  affixed  and 
attested  by  its  Secretary,  and  the  Selkr  has 
(have)  set  his  (their)  hand(s).  ail  as  of  the  day 
and  year  first  above  writttm. 

Purchaser 

By President 

Attest: Sec  retarv 

Seller 

.Name 

Title 

-When  Seller  is  an  individu.ni  or 
ji.Trtnership  this  section  of  agreement  to  be 
used.  Ifa  partnership — all  partners  shall  sign. 

IL'nd  of  clause) 

§§1726.316—1726.319     [Reserved] 

§1725  320    Construction  contract, 
generating,  R[-A  Form  200. 

The  contract  form  in  this  section  shall 
bi!  used  when  required  by  this  part. 

Construction  Contract — Generating 

\olice  and  Instructions  to  Bidders 

1.  .Sealed  proposals  for  the  furni.shing. 
delivery  and  ir.staiiation  of  equipment  and 
materials  for  the  el€K;tric  generating  plant  of 

(hereinafter  c:alled  the  "Owner") 

which  is  to  be  part  of  the  system  known  as 

will  be  received  by  the  Owner  on 

or  before o'clock  M.. . 

19 
th; 


,  at 


,  at  whic  h  time  and  place 

proposals  will  be  publicly  opened  and 
read.  Any  propKDsal  received  subsequent  to 
Ihe  time  specified  will  be  promptly  returned 
to  the  Bidder  unopened. 

2.  Obtaining  and  Transferring  Documents, 
rhe  Plans  and  Specifications  together  with 
all  necessary  forms  and  olher  dcK:umenls  for 
bidders  may  be  obtained  from  the  Owner  or 

from  Ihe  Engineer, _,  at  the  Iniier's 

office  at upon  the  pavmenl  of 


S .  all  of  which  will  be  refunded  lo 

eac  h  bona  fide  bidder  within  ten  days  after 
Ihe  bid  opetiing.  The  Plans  and 
Specifications  may  be  examined  al  the  office 
of  the  Ownei  or  si  the  office  of  the  Engineer. 
A  copy  of  the  Loan  Contraci  (if  the  Project 
is  to  be  financ:ed.  in  whole  or  in  part, 
pursuant  to  a  loan  contract)  between  the 
Owner  and  the  United  States  of  America 
ac  ling  th.-ough  The  Administrator  of  the 
Rural  Electrification  Administration 
(hereinafter  called  the  "Administrator"),  and 
of  the  Loan  Contrac  i  between  the  Owner  and 
any  other  lender  may  be  examined  al  Ihe 
office  of  the  Owner  Each  net  of  dorumimts 
will  have  a  serial  number,  given  by  Ihe 
Engineer,  and  the  numbei  of  each  set  with 
the  name  of  the  purchaser  will  be  recorded 
bv  the  Engineer.  Bids  will  be  Bcre;)ied  onlv 
from  the  originni  purch?sers. 

3.  Manner  of  Submitting  Proposals 
Pioposals  and  all  supporting  instruments 
must  be  submitted  on  the  forms  furnished  by 
the  Owner  and  must  be  delivered  in  a  sealed 
envelope  addressed  to  Ihe  Owner.  The  name 
and  address  of  the  Biclder,  its  licen<;e 
number  ifa  license  is  required  by  ihe  Stale, 
and  the  dale  and  hour  of  the  opening  of  bids 
must  appear  on  the  envelope  in  which  the 
Proposal  is  submitted.  Proposals  must  be 
filled  in  in  ink  or  typewritten.  No  altcjralior.s 
or  interlineations  will  be  permitted,  unless 
mnde  before  s\ibmiss)on  and  initialed  and 
dated. 

4.  Familiarity  with  Conditions.  Priur  to  the 
submission  of  the  Proposal,  the  Bidder  shall 
make  and  shall  be  deemed  to  have  made  a 
careful  examination  of  the  site  of  the  Project 
and  of  the  Plans  and  Specifications. 
Construction  Drawings  and  forms  of 
Contractor's  Proposal  and  Acceptanc  e.  and 
(Contractor's  Bond  on  file  with  the  Owner  and 
with  the  Engineer,  and  shall  become 
informed  as  lo  the  location  and  nature  of  liie 
proposed  construction,  "he  ecological  and 
environmental  criteria  to  be  followed.  th:> 
transportation  facilities,  the  kind  and 
character  of  soil  and  terrain  to  be 
encountered,  the  kind  o!  facilities  required 
before  and  during  the  construction  of  Ihe 
Project,  general  local  conditions  and  all  other 
matters  that  may  affect  Ihe  cost  and  the  time 
of  com;)lelion  of  the  Project.  Bidders  will  be 
required  to  comply  with  ail  applicatile 
statutes,  regulations,  etc..  including  those 
pertaining  to  the  licensing  of  contractors,  and 
Ihe  so-called  "Kick-Back"  Statute  (48  Slat. 
948)  and  regulations  issued  pursuant  thereto. 

5.  Proposals  will  be  accepted  only  from 
those  prequalified  bidders  invited  by  the 
Owner  to  submit  a  proposal. 

6.  The  Time  for  Completion  of  the  Prnjec  t 
shall  be  as  spec  ific^d  by  the  Engineer  in  the 
Proposal. 

7.  Bid  Bond.  Eac  h  Proposal  must  be 
accompanied  by  a  Bid  Bond  in  the  fonn 
attached  or  a  c-ertified  check  on  a  bank  that 

is  a  member  of  the  Federal  Deposit  Insurance 
Corporation,  payable  to  the  order  of  the 
Owner,  in  an  amount  equal  to  ten  percent 
(10%)  of  the  maximum  bid  price.  Each 
Bidder  agrees,  provided  its  Proposal  is  one  of 
the  three  low  Proposals,  that,  by  filing  its 
Proposal  together  with  such  Bid  Bond  or 
check  in  consideration  of  the  Owner's 
rec:eiving  and  considering  such  Proposal. 


said  Proposal  shall  be  firm  and  binding  u;x.n 
each  such  Bidder  and  such  Bid  Bond  c^r 
c;heck  sha'l  be  held  by  the  Owner  until  a 
Proposal  is  accepted  and  a  satisfactory 
("ontrnctor's  Bond  is  furnished  (where 
rec|uin;d)  by  the  successful  Bidder  and  »ii(  \. 
itt.ceplanre  has  been  approved  by  the 
Administrator,  or  for  a  period  not  torxce<'d 
sixty  (CO)  days  from  the  date  hereinbv^fori-  set 
for  the  opening  of  Proposals,  whichever 
period  shall  be  the  shorter.  If  such  Proposal 
is  not  one  of  the  three  low  Proposals,  the  hid 
Bond  or  check  will  be  returned  in  eac  h 
instance  within  a  period  often  (10)  dav  to 
ln«>  Bidder  furnishing  same. 

8.  Contractor's  Bond.  The  succxsr.ful 
Bidder  will  be  required  to  execute  tivo 
additional  c;ounlerparls  of  the  Proposal  ai>fl 
for  a  Contract  in  excess  of  SlOO.OOO.  lo 
furnish  a  Contractor's  Bond  in  triplicate,  m 
the  form  .ittac  hed  hereto  with  sureties  li;ie;l 
bv  the  United  States  Treasury  Department  ;?«■ 
Acceptable  Sureties  in  a  j>pnal  sum  not  !i'« 
than  the  Contract  price. 

9.  Failure  to  Furnish  Contrac  tor's  Bond 
Should  the  successful  Bidder  fail  or  refuse  ici 
execute  such  counterparts  of  the  Prjposa!  or 
to  furnish  a  Contractor's  Bond  (wherf 
required)  within  ten  (10)  da\s  after  written 
notification  of  the  acceptance  of  the  PiOjios;.! 
by  the  Owner,  the  Bidder  will  be  <  oii«^iderpci 
lo  ha\e  abandoned  Ihe  Proposal.  In  such 
event.  Ihe  Owner  shall  be  entitled  (a)  to 
enforc:e  Ihe  Bid  Bond  in  accordance  »Mt!;  it^ 
tcmis.  or  (b)  ifa  certified  check  has  been 
delivered  with  the  ProfX)sal,  to  retain  frcp::i 
the  proceeds  of  Ihe  certified  check  ihe 
differe:ice  (not  exceeding  the  amount  of  ih- 
certified  check;  between  the  a.mount  of  the 
Proposal  and  sue  h  larg'-r  amount  for  whic  h 
the  Owner  may  in  good  faith  conlrart  with 
another  party  lo  construct  the  Projeci.  Fhe 
lenn  "successful  Bidder  "  shall  be  deem«d  to 
include  any  Bidder  vvliose  propos.-il  is 
accepted  after  another  Bidder  has  prev  ious!\ 
refused  or  has  been  unable  lo  execute  the 
counterparts  of  the  proposal  or  to  furnish  a 
satisfactory  Contractof's  Bond  (where 
n^quired.) 

10.  Factors  in  Deciding  the  Award  of  Ihe 
Ointrart.  In  estimating  the  lowest  cost  to  Ihe 
Owner  as  one  of  the  factors  in  deciding  the 
award  of  the  CConlract.  the  Owner  will 
consider,  in  addition  to  the  prices  cjuoL-d  in 
the  Proposals,  the  following: . 

11.  Cxmtracl  is  Entire  Agreement.  The 

( .'on'r^'.c  t  lo  bt^  effected  by  the  accept.'ipi  e  of 
the  Proposal  shall  be  deemed  to  include  ihe 
entire  agreement  between  the  parties  thereto, 
and  the  Bidder  shall  not  claim  any 
modification  thereof  resulting  from  any 
representation  or  promise  made  at  any  time 
by  any  offic-er,  agent  or  employi»e  of  lh«- 
Owner  or  by  any  other  person. 

12.  Minor  Irregularities.  The  Owner 
reserves  the  right  to  waive  minor 
irregularities  or  minor  errors  in  any  n^opo^.il 
if  it  appears  to  the  Owner  thai  such 
irregularities  or  errors  were  made  through 
inadvertence.  Any  such  irregularities  or 
errors  so  waived  must  be  corrected  on  the 
Proposal  prior  to  the  acceptance  thereof  by 
the  (Jwner. 

13.  Bid  Rejection.  The Ov^ner  reserves  the 
right  lo  rejec  I  any  or  all  Proposals. 

14.  Definition  of  Terms.  The  terms 

■  Administrator",  "Engineer",  "Super\  •.-Kf. 
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■■Pmject".  "Completion  of 
■Completion  of  the  Project."  as 
throughout  this  Contract,  shall 
in  Article  VI,  Section  1  of  the 
Proposal. 
15  The  Owner  Represents: 

(a)  If  by  provisions  of  the  Con 
Proposal  the  Owner  shall  have  i 
furnish  any  materials  for  the  coi 
the  Project,  such  materials  are  o 
locations  specified  or  if  such  ma 
not  on  hand  they  vvill  be  made  a 
the  successful  Bidder  at  the  loca 
specified  before  the  time  such  m 
required  for  construction. 

(b)  All  funds  necessary  for  pro 
payment  for  the  construction  of 
will  be  available.  If  the  Oviner  s 
comply  with  any  of  the  un 
contained  in  the  foregoing  re, 
if  any  of  such  representations  sh. 
incorrect,  the  Bidder  will  be  enti 
extension  of  time  of  completion 
equal  to  the  delay,  if  any.  caused 
failure  of  the  Owner  to  comply  w 
undertakings  or  by  any  such  inc 
representations,  provided  the  Bi 
have  promptly  notified  the  Owne 
of  its  desire  to  extend  the  time  of 
and  provided,  further,  that  such  « 
any,  of  the  time  of  the  completion 
the  sole  remedy  of  the  Bidder  for 
failure,  because  of  conditions  bev 
control  and  without  the  fault  oft 
to  furnish  materials  in  accordanr t 
subparagraph  a,  hereof 

Owner 

Bv 


Construction"  and 
ised 

5  as  defined 
Cctitraclor's 


t  actor's 
idertaken  to 
truction  of 
hand  at 
erials  are 
ilable  to 
ions 
terials  are 


a  a 


npt 


tie 
hill 


dertak  ngs 


pres  mtations  or 
II  be 
led  to  an 

a  period 
■jy  the 
ih  such 


f)ri 


o  Tect 


dJ 


er  shall 
in  writing 
rompletion. 
^tension,  if 
shall  be 
he  Owner's 
nd  the 
Owner, 
with 


he 
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Contractor's  Proposal 

To  Furnish.  Deliver  and  In.stall  Iquipment 

and  Materials  TO: (hereijafter 

called  the  "Owner") 

ARTICLE  I— GE^•ER.^L 

Section  1.  Offer  to  Furnish.  Dfli 
Install.  The  undersigned  (hert'inaf 
Bidder")  hereby  proposes  to  I 


th 


deliver  and  install  the  materinls.  s 
and  equipment  (hereinafter  called 
"Project  ")  described  in  the  plans. 
specifications  and  drawings  (herei 
called  the  "Specifications")  attach 
and  made  a  part  hereof,  financed 
whole  by  a  loan  to  the  Owner  bv 
States  of  America,  acting  through 
Administrator  of  the  Rural  Electri. 
Administration  (hereinafter  called 
"Administrator"')  and  designated 

Section  2.  Familiarity  with  ConcI 
Bidder  has  made  a  careful  examitiH 
site  of  the  Project  and  of  the  Plans  i 
Specifications.  Construction  Drawi 
form  of  Contractor's  Bond  attached 
and  has  become  informed  as  to  the 
and  nature  of  the  proposed  const  rj 
transportation  facilities  and  the  kin 
facilities  required  before  and  c!urin| 
construction  of  the  Project,  am!  has 
acquainted  with  the  labor  ronditior 
ecological  and  environmental  crili;: 
followed,  state  and  local  laws  and 
which  would  affect  work  on  the 
construction. 

Section  ,3.  License.  The  Bidder  w 
that  a  Contractor's  Licansc?  is 


Project 
fail  to 


tl  e 


f:. 


er  and 
sr  called 
irnish. 
pplies 
he 

lafter 
d  hereto 
part  or 
United 
e 

ation 
he 


r  ^! 


tions.  The 
ion  of  the 
nd 

:gs.  and 
hereto, 
ocation 
tiun.  the 
lof 

the 
become 

.  the 
a  to  be 
igulations 
;pd 


pre  posi 


.  required,  and  if  required,  it  possesses 

Contractor's  License  No. of  the  State 

of in  which  the  Project  is  located  and 

said  license  expires  on .  19 . 

Section  4.  The  Bidder  warrants  that  this 
Proposal  is  made  in  good  faith  and  without 
collusion  or  connection  with  any  person  or 
persons  bidding  for  the  same  work. 

Section  5.  The  Bidder  warrants  that  it 
possesses  adequate  financial  resources  and 
agrees  that  in  the  event  this  Proposal  is 
accepted  and  a  Contractors  Bond  is  required, 
it  will  furnish  a  Contractors  Bond  in  the 
form  attached  hereto,  in  a  penal  sum  not  less 
than  the  maximum  Contract  Price,  with  a 
surety  or  sureties  listed  by  the  United  States 
Treasury  Department  as  Acceptable  Sureties. 

In  the  event  that  the  surety  or  sureties  on 
the  performance  bond  delivered  to  the  Owner 
contemporaneously  with  the  execution  of  the 
Contract  or  on  any  bond  or  bonds  delivered 
in  substitution  thereof  or  in  addition  thereto 
shall  at  any  time  become  unsatisfactory  to  the 
Owner  or  the  Administrator,  the  Bidder 
agrees  to  deliver  to  the  Ow  ner  another  or  an 
additional  bond.  The  Bidder  understands, 
that,  if  in  submitting  this  Proposal,  the 
Bidder  has  made  any  change  in  the  form  of 
Proposal  furnished  by  the  Owner,  that  the 
Owner  and  the  Administrator  may  evaluate 
the  effect  of  such  change  as  thev  see  fit  or 
they  may  exclude  the  Proposal  from 
consideration  in  determining  the  award  of 
the  contract. 

ARTICLE  n— CO\STRUCTIO.\- 

Section  1.  Bid  Price.  The  Bidder  will 
construct  the  Project  for  the  following  sum: 

Base  Bid Dollars  (S ) 

Alternate  No.  1 Dollars  (S ) 

Dollars  (S 


Alternate  No.  2 


.) 


rranls 
is  not 


Section  2.  Taxes.  The  price  quoted  herein 
includes  all  amounts  which  the  Bidder 
estimates  will  be  payable  by  the  Bidder  or  the 
Owner  on  account  of  taxes  imposed  by  any 
taxing  authority  upon  the  sale,  purchase  or 
use  ot  materials,  supplies  or  equipment  or 
ser\ices  or  labor  of  installation  to  be 
incorporated  in  the  Project.  The  Bidder  will 
pay  all  such  taxes  and  will  furnish  to 
appropriate  taxing  authorities  any  required 
inform.ation  and  reports  pertaining  thereto. 

Section  3.  '1  inie  and  Manner  of 
Construction. 

(a)  The  time  of  Completion  of  Construction 
of  the  Project  is  of  the  essence  of  this 
Contract.  The  Bidder  will  commence  the 

work  within calendar  davs  after  the 

Owner  shall  have  given  the  Bidder  written 
notice  to  commence  construction,  will 
prosecute  diligently  and  complete  such 
construction  to  the  satisfaction  of  the  Owner 

and  the  Administrator  within 

calendar  days  after  giving  of  such  notice. 

(b)  The  time  of  Completion  of  Construction 
shall  be  extended  for  the  period  of  any 
reasonable  dt- lay  due  exclusively  to  causes 
beyond  the  control  and  without'fault  of  the 
Bidder,  including  Acts  of  God.  fires,  strikes. 
floods,  inability  to  obtain  materials,  changes 
in  the  Specifications  as  herein  provided  and 
acts  or  omissions  of  the  Owner  with  respect 
to  matters  for  which  the  Owner  is  solely 
responsible:  Provided,  however,  that  no  such 
extension  of  lime  for  completion  .shall  be 
granted  the  Bidder  iinic-ss  within  ten  (10) 


days  after  the  happening  of  any  event  relied 
upon  by  the  Bidder  for  such  an  extension  of 
time  the  Bidder  shall  have  made  a  request 
therefor  in  writing  to  the  Owner,  and 
provided  further  that  no  delay  in  such  time 
of  completion  or  in  the  progress  of  the  work 
which  results  from  any  of  the  above  causes 
except  acts  or  omissions  of  the  Owner,  shall 
result  in  any  liability  on  the  part  of  the 
Owner. 

(c)  In  the  sequence  of  construction,  the 
Owner,  acting  through  the  Engineer,  shall 
have  the  right  to  direct  the  Bidder  to  perform 
any  part  or  parts  of  the  work  which  is  to  be 
performed  at  the  site  of  the  Project  before  any 
other  part  or  parts,  of  such  work  and  the 
Bidder  agrees  to  comply  with  all  such 
directions.  The  Bidder  shall  comply  with  all 
other  reasonable  directions  of  the  Owner. 

(d)  The  Owner,  acting  through  the 
Engineer,  may  from  time  to  time  during  the 
progress  of  the  construction  of  the  Project 
make  such  changes,  additions  to  or 
subtractions  from  the  Plans  and 
Specifications  and  sequence  of  construction 
provided  for  in  the  previous  paragraph  which 
are  part  of  the  Contractor's  Proposal  as 
conditions  may  warrant:  Provided,  however, 
that  if  any  change  in  the  construction  to  be 
done  shall  require  an  extension  of  time,  a 
reasonable  extension  will  be  granted  if  the 
Bidder  shall  make  a  written  request  therefor 
to  the  Owner  within  ten  (10)  days  after  any 
such  change  is  made.  If  the  cost'of  the  Project 
to  the  Bidder  to  make  the  change  shall  be 
increased  or  decreased,  the  contract  price 
shall  be  amended  by  an  amount  equal  to  the 
reasonable  cost  hereof  in  accordance  with  a 
construction  amendment  signed  by  the 
Owner  and  the  Bidder  and  approved  bv  the 
Administrator, '  but  no  claim  for  additional 
compensation  for  any  such  change  or 
addition  will  be  considered  unless  the  Bidder 
shall  have  made  a  written  request  therefor  to 
the  Owner  prior  to  the  commencement  of 
work  in  connection  with  such  change  or 
addition.  The  reasonable  cost  of  any  increase 
or  decrease  in  the  contract  price  covered  by 
contract  amendment  as  outlined  above,  in  the 
absence  of  other  mutual  agreement,  shall  be 
computed  on  the  basis  of  the  direct  cost  of 
materials,  fob.  the  site  of  the  Project,  plus 
the  direct  cost  of  labor  necessary  to 
incorporate  such  materials  into  the  P.'-ojert 
(including  actual  cost  of  payroll  taxes  and 
insurance,  not  to  exceed  ten  percent  of 

payroll  cost  of  labor),  plus percent  of 

the  direct  cost  of  materials  and  labor.  Labor 
costs  shall  be  limited  to  the  direct  costs  for 
workmen  and  forf.men.  Costs  for  profit  and 
overhead  for  subcontractors,  if  any.  Bidder's 
main  office  overhead,  job  o.ffice  overhead  and 
superintendence  shall  not  be  included. 

Section  4.  The  Bidder  agrees  that  in  the 
event  this  Proposal  is  accepted  it  will  make 


'  As  long  as  the  tn>al  price  ni  thi.s  rontrdil 
including  all  amendments  is  less  than  120  percent 
of  the  original  contract  price  as  Mated  in  the 
acceptance  hereto,  rrnendments  executed  on  R£.\ 
Form  238  are  not  subject  to  the  approval  of  the 
Administrator.  Whe.never  an  amendment  to  this 
contract  causes  the  total  amended  contract  to 
e.\ceed  120  percent  of  the  original  contract  price, 
that  amendment  and  all  subsequent  amendments  to 
this  contract  shall  be  ni.i(i(;  subject  to  the  Hpproval 
oilhv  Ad:r.inis!.-alor. 
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n\ailable  for  use  in  connettion  with  the 
proposed  construction  all  necessan,'  tools  and 
equipment  and  qualified  superintendents 
iir.d  foremen. 

Section  5.  Supervision  and  inspe<  lion. 

a.  The  Bidder  will  give  suffii  ier.l 
supervision  to  the  work,  using  its  bssi  .skill 
and  attention.  The  Bidder  will  carefully 
study  and  compare  all  drawings, 
specifications  and  other  instructions  and  will 
at  once  report  to  the  Owner  any  error, 
inconsistency  or  omission  whith  it  may 
discover.  The  Bidder  shall  cause  the 
construction  work  on  the  .''rojec?  to  re<:eive 

(  onstant  supen  ision  by  a  (  ompetent 
superintendent  (hereinafter  callfd  the 
"Superintendent")  who  shall  be  present  at  all 
limes  during  working  hours  wht-re 
construction  is  being  carried  on.  The  Bidder 
shall  also  employ,  in  connection  wiih  the 
<:onsiruction  of  the  Project,  capable, 
experienced  and  reliable  foremen  and  kik  h 
skilled  workmen  as  may  be  required  for  the 
various  classes  of  work  to  be  performed. 
Directions  and  instructions  given  to  the 
Superintendent  shall  be  binding  u|X)n  the 
Bidder. 

b.  The  Owi-.er  reserves  the  rigiil  to  rei-juire 
the  removal  from  the  Project  of  any  employee 
of  the  Bidder  if  in  the  judgment  of  the  Owner 
such  removal  shall  be  necessa.'y  in  order  to 
protect  the  interest  of  the  Owner  The  Owner 
or  the  Super\i.sor.  if  any.  shall  ha\e  the  right 
to  require  the  Bidder  to  increase  the  number 
of  its  employees  and  to  increase  or  <  hange 
the  amount  or  kinds  of  tools  and  B(|uipraenl 
if  at  any  time  the  progress  of  the  work  shall 
be  unsatisfactory  to  the  Owner  or  Supervisor: 
but  the  failure  of  the  Owner  or  Supervisor  to 
^;ive  any  such  directions  shall  n-jl  re!ie\e  the 
Bidder  of  its  obligations  to  complete  the  work 
within  the  time  and  in  the  n)anner  spe(  ified 
in  this  Proposal. 

c.  The  manner  of  construction  of  the 
Project,  and  al!  materials  and  equipment 
used  therein,  shall  be  subject  to  the 
inspection,  tests  and  appro\  al  of  the  Owner 
and  the  Adm.inistralor.  and  the  Bidder  .".hail 
furnish  all  information  required  by  the 
Owner  or  by  the  Administrator  roiK  eriiing 
ii'P  nature  or  source  of  any  materials 
incorporated  or  to  be  incorporated  in  the 
Project.  The  Owner  and  the  .Administrator 
shall  havp  the  right  to  inspect  all  pnvrolls, 
in\  oic  es  of  niaterials,  and  other  data  and 
records  of  the  Bidder  and  of  any 

subc  ontracior,  relevant  to  the  c  onstruc.tion  of 
the  Projec  •.  The  Bidder  shall  pro\  idi;  all 
reason^i^ie  facilities  neces-virv  for  sui  h 
inspection  and  tests  and  shall  maintain  an 
office  at  the  site  of  the  Project  with 
telephone  service  where  obtainable  and  at 
least  one  office  employe»>  to  whom  direc  lions 
and  instructions  of  the  Owner  in.;y  be 
delivered. 

Delivery  of  such  direc  liuns  or  instrui  lions 
in  writing!  to  the  employee  <jf  the  Bidder  at 
such  office  shall  constitute  delivery  to  the 
Bidder.  The  Bidder  shall  ha\  e  an  authorized 
agent  accompany  the  Engineer  when  final 
inspection  is  made  and.  if  requested  by  the 
Owner,  when  any  other  inspec  tion  is  made. 

d.  In  the  event  thai  the  Owner  throujih  its 
Engineer,  Cir  the  Administrator,  shall 
determine  that  the  construction  <  ontaiiis  or 
ni::v  contain  numerous  defei  ts.  it  shcill  be  l!;e 


duty  of  the  Bidder  and  the  Bidders  Surety 
or  Sureties,  if  any.  to  have  an  inspection 
made  by  an  engineer  approved  by  the  Owner 
and  the  Administrator  for  the  purpose  of 
determining  the  exac  I  nature,  extent  and 
location  of  such  defects. 

e.  The  Engineer  may  recommend  to  the 
Owner  that  the  Bidder  suspend  the  work 
wholly  or  in  part  for  such  jjeriod  or  periods 
as  the  Engineer  may  deem  necessary  due  to 
unsuitable  weather  or  such  other  conditions 
as  are  considered  unfavorable  for  the 
satisfactory  prosecution  of  the  work  or 
because  of  the  failure  of  the  Bidder  to  comply 
with  any  of  the  provisions  of  the  Contract: 
Provided,  however  that  the  Bidder  shall  not 
suspend  work  pursi;nnt  to  this  provision  ' 
without  written  cuthorily  from  the  Owner  so 
to  do.  The  time  of  completion  hereinabove 
set  forth  shall  be  increased  by  the  number  of 
days  of  any  such  suspension,  except  when 
sucli  suspension  is  due  to  the  failure  of  the 
Bidder  to  comply  with  any  of  the  provisions 
of  this  Contract.  In  the  event  that  work  is 
suspended  by  the  Bidder  with  the  (  onsent  of 
ihe  Owner,  the  Bidder  before  resuming  work 
shall  give  the  Owner  at  least  Iwenlv-four  (24) 
hours  notice  lherc>of  in  writing. 

Section  6.  Defective  Materials  and 
Workmanship. 

a.  The  nccrptanc*  of  any  materials. 
equipment  or  any  workmanship  by  the 
Owner  or  the  Engineer  shall  not  preclude  the 
subsequent  reject  lion  thereof  if  sui.h 
materials,  equipm.ent.  or  workmanship  shall 
be  found  to  be  defec  live  after  delivery  or 
installation,  and  any  su'  h  matiTials. 
equipment  or  workmanship  found  oefei  ti\e 
before  tinal  acceptance  of  th«;  Kinstruc  lion 
shiili  be  n^plated  or  remedic^d.  as  the  rase 
may  be.  including  the  installation  and 
removal  thc^reof.  by  and  at  the  expense  of  the 
Bidder.  Any  suf  h  condemned  material  or 
equipment  shall  be  immedintely  removed 
from  the  site  of  the  Projet  t  by  the  fJidder  at 
the  Bidder's  expense.  The  Bidder  sh.'ll  not  be 
entitled  to  any  payment  hereunder  so  long  as 
any  defec  tive  materials,  eijuipment.  or 
workmanship  in  respcc  t  to  the  Proiec !.  of 
whii  h  the  Bidder  shall  have  had  notice,  shall 
not  have  been  repine  rd  or  remedied,  as  the 
case  m.'iy  be. 

b.  N'otwi;hsIa:-iding  the  ai  (epta:ue  of 
workmanship,  materials,  supplies  or 
equipment,  or  th"  giving  of  any  cirtiric-;ile 
with  respect  to  the  com|i!etion  of  the  work, 
if  during  the  construction  or  within  one  year 
after  such  f  ompletioii.  or  w  ilhin  sue  h  longer 
period  as  the  Projec  I  or  any  p.-i  t  thereof  may 
be  guar.n;t(!e(l  by  other  provisions  ol  the 
Contrac  t  or  the  Spec  ific  atic^ns,  the 
workmanship,  materials,  supplies  or 
efjiiipment  shall  be  found  to  be  df'fei  !i\e  or 
not  in  conformity  with  the  requirements  of 
the  Spe(  ific  ations.  the  Bidder  shall  rep|a(  e 
such  defec  live  materials  or  equipment  or 
reniedv  anv  sue  ii  def(-i  tive  \\  'irkinaiiship 
within  thirty  i'M))  days  after  nutic  e  of  the 
existeiic  e  thr.-eof  shall  have  been  given  to  tlit 
Bidder  by  the  0\v  ner.  In  eve.'it  of  failure  b.- 
the  Bidder  so  to  do.  the  Owner  may  replai  if 
sue  h  defec;tiye  materials  or  equipment  or 
remedy  such  defective  vvorkjuanship.  as  the 
case  may  lie.  and  in  sue  ii  evinl  the  Hidiler 
shall  pay  to  the-  Owner  the  ci'-.!  jtud  e\|«nsi' 
thereof 


ARTICLE  HI— PAY.MENTS  AND  RELMASK 
OF  LIENS 

Sec:tion  1.  Payments  to  Bidder 

a.  Within  the  first  fifteen  (15)  da\s  of  i;.t  h 
(  alendar  month,  the  Owner  shall  make 
partial  pavment  to  the  Bidder  for 
construe  tion  accomplished  during  the 
preceding  calendar  month  on  the  basis  ol 
estimates  thereof  certified  to  by  the  Biddc  r 
and  approved  by  the  Engineer  and  bv  Ihe 
Owner  solely  for  the  purp>ose  of  pcivment. 
Provided,  however,  that  such  approval  shall 
not  be  deemed  approval  of  the  workmanship 
or  materials:  and  p.'-ovided  further,  thai  in 
estimating  the  amount  of  construction 
aicomplishod.  consideration  shall  be  nivni 
only  to  equipment  and  materials 
iiicorporatecJ  into  the  Project  and  etjuipmiM.i 
and  m.''terials  delivered  to  the  site  in 
acccitdance  with  approved  shipping 

si  hedule.  Only  ninety  percent  (W'V,)  o!  i-.n  h 
siiC  h  estimate  approved  du:;rg  the 
conslrLic  tion  of  the  Project  shall  \>e  pail  liv 
the  Ov^ner  to  the  Bidder  prior  toOjmplitii'ii 
ol  the  Projec  t.  L'pon  completion  b\  the 
Bidder  of  the  i  cnstruclion  of  ihe  Projet  1,  tht- 
Engineer  shall  inspec;l  the  work  perfonm-d 
hereunder  and  if  he  shall  find  the  work 
ac:<:eptable  and  all  provisions  hereunder  fuliv 
perlonncd.  he  shall  so  certify  lo  the  Ov\:!er 
and  shall  certify  the  balance  found  to  be  thu- 
the  Bidder. 

The  Clertifie  ate  of  ComplelJoii.  Coi)!;.>i  : 
Coii.'Jtruc  tion,  R¥,.\  Porm  187.  a  copv  trf 
\vhi(  h  is  allac  hed  hereto,  after  it  hv!s  l»ci;i 
signed  by  the  Engineer  and  cer'ifieii  lo  h\  t:,-- 
Owner  and  th;-  Bidder  shall  thereupon  In- 
suliniitled  lo  the  .\dminislrator  fcj|-  his 
.ipproval  and  wlien  such  approval  h.is  lMr:i 
given,  the  Owner  shall  make  payment  t«)  l.'.i- 
Bidder  uf  al!  unpaid  amounts  to  v»  hr<  !i  ihe 
Hiddcir  shall  in',  entitled  httreunder  uijli>>-' 
withheld  bee  ause  of  the  fault  of  Ihe  Huidi : 

b.  Interest  at  the  rate  of pen.ei:t  ■ 

(         "..)  per  annum  shall  be  paid  by  the 
(h\  ;i>;r  to  the  Bidder  on  all  unpaid  b.rlutii  >■>• 
due  ih'.'  Uidilcr  coinmenc  ing  fiftei'ii  {T>!  da\- 
iillei  the  due  da'e:  Provided  that  Ihe  delav  r.i 
payment  beyond  the  due  date  is  iiC'i  i  .nist  d 
by  any  (  end. tion  within  the  control  ii!  li'.'' 
Bidder,  i'lie  due  d.ite  for  purposes  of  •:;:(  li 
inonlhlv  payment  shall  be  the  iifleenth  d;'V 
ol  eac  Ii  calendar  month  provided  (1)  Ihe 
Bidder  on  or  before  the  filth  day  ol  sm.li 
month  shall  h.ave  submitted  its  cerlifi;  ,-A\fi- 
(li  <  fnstriH  iion  i  ompleled  doling  the 

prer  edi;:g  month,  and  (L'l  the  Ov\  niT  on  or 
l«  fiire  the  lilteenth  day  of  such  month  sIk  il 
h  ve  appro. ed  sui  h  c ertificplion.  If.  iiM  i:>'.\ 
redMM.s  iKil  dee  to  the  Bidder's  fault,  sui  h 
ajipinval  shall  not  have  liet-n  given  on  nr 
befijie  the  fiftrt>;ilh  dav  of  such  month  the 
due  date  for  purpo.ses  of  Ibis  sub.sei.iion    n  ' 
shall  l)e  ihv  fi.'^teenth  day  ol  sui  h  numih 
iiotwithsiandi.ng  the  ab.sence  of  Ihe  aopp'V.ti 
of  tlie  I  iTliHc  ation. 

I  .  \o  payments  shall  bt-  due  while  the 
Hiddc!  is  in  d<'f.iull  in  respect  ol  anv  ol  tl  ' 
l.rt>v  i>iiciiis  of  this  .^*roposal  and  Ihe  Ow:ier 
may  witliholcl  from  the  Bidder  the  an.C'iir.l  ot 
anv  <  l.iini  bv  .1  third  party  against  eiihei  li'.e 


-  Ilie  (7v»':itT  si.oll  ir.sc:;  a  rjilr  m,:i.il  li-  tie  i.  im-?! 
I'riMn  Ri.!e'  listod  in  the  'M<ir,t*v  Kati  .'■  '  mi  :  •• . 
(.1  ':  ;•  Wall  .Street  IdiirtMJ  i^i;  the  tia'v  \:.-  '.; 
'tr.\  ;!alii:.i  tu  I'li  is  !>su('d. 
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Bidder  or  the  Owner  based  u^ 
failure  of  the  Bidder  to  perform 
hereunder  in  accordance  with 
of  this  Proposal. 

Section  2.  Release  of  Liens  a. 
of  Contractor.  (See  Sample  RE/i 
Waiver  and  Release  of  Lien,  an 
Form  231.  Certiilcate  of  Cont  _ 
the  completion  by  the  Bidder  o 
construction  of  the  Project  but 
pa\TOent  to  the  Bidder  of  any  t. 
excess  of  ninety  percent  (90%) 
cost  of  construction,  the  Biddt 
to  the  Owner,  in  duplicate,  reL 
liens  and  of  rights  to  claim  any 
form  attached  hereto,  from  allr. 
materialmen,  and  subcontractor 
services  or  materials  for  the  Proj  ?( 
certificate  in  the  form  attached 
effect  that  all  labor  used  on  or 
has  been  paid  and  that  all  such  . 
been  submitted  to  the  Owner  for 
Section  3.  Payments  to  Materi 
Subcontractors.  The  Bidder  shal 
materialman,  and  each  subcon,. 
xvithin  five  (5)  days  after  receipt 
puyment  from  the  Owner,  the  an 
allowed  the  Bidder  for  and  on  ac 
materials  furnished  or  constructi 
performed  by  each  materialman 
.subcontractor. 

ARTICLE  IV— PARTICULAR 
UNDERTAKINGS  OF  THE 

Section  1.  Protection  to  Person 
Property.  The  Bidder  shall  at  all 
exercise  reasonable  precautions  . 
of  employees  on  the  work  and  of 
and  shall  comply  with  all  applic 
provisions  of  Federal,  State  and  > 
safety  laws  and  building  and  con 
codes.  All  machinery  and  equipn 
other  physical  hazards  shall  be 
accordance  with  the  "Manual  of . 
Prevention  in  Construction"  of  th 
Associated  General  Contractors  ol 
unless  such  instructions  are  inco 
with  Federal.  State  or  Municipa 
regulations. 

The  following  provisions  shal 
the  generality  of  the  a.bove  requi. . 
(a)  The  Bidder  shall  at  all  times 
premises  free  from  accumulations 
materials  or  rubbish  caused  hy  hi: 
or  work,  and  at  the  completion  of 
he  shall  remove  all  rubbish  from 
the  Project  and  all  his  tools,  sea., 
surplus  materials  and  shall  leave 

broom  clean".  The  Bidder  shall  d 
uuste  material  by  burv'ing  it  on  the 
or  in  a  manner  approved  by  local 
but  shall  not  dispose  of  any  waste 
or  rubbish  by  open  burning.  The  B 
provide  chemical  sanitar>-  facilities 
may  be  required  in  compliance  wi 
applicable  local.  State  and  Federal 
regulations. 

(b)  The  Bidder  will  perform  the 
such  a  manner  as  to  maximize  pre' 
of  aesthetics  and  consenation  of  n. 
r»!.sources.  and  minimize  marring  ai 
scarring  of  the  landscape,  erosion  a 
oil  spillage.  There  will  be  nodepos 
trash  in  streams  or  waterways.  Hert  i 
other  chemicals  or  their  containers 
be  deposited  in  or  near  streams  or 
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(c)  The  Project,  from  the  commencement  of 
work  to  completion,  or  to  such  earlier  date 
or  dates  when  the  Owner  may  take 
possession  and  control,  in  whole  or  in  part 
as  hereinafter  provided,  shall  be  under  the 
charge  and  control  of  the  Bidder  and  during 
such  period  of  control  by  the  Bidder  all  risks 
in  connection  therewith  and  the  materials, 
supplies  and  equipment  to  be  used  thereiri 
shall  be  borne  by  the  Bidder,  except  risk  of 
loss  or  of  damage  to  materials  or  equipment 
furnished  for  or  used  in  connection  with  the 
Project  by  the  Owner.  Bidder  or  any 
subcontractor,  caused  by  fire,  lightning,  wind 
damage,  explosion,  riot  or  civil  commotion, 
aircraft  and  other  vehicles,  and  smoke 
damage  (against  which  perils  the  Owner  will 
maintain  insurance,  hereinafter  called 
"Builders  Risk  Insurance").  The  Bidder  will 
make  good  and  ftjlly  repair  all  injuries  and 
dainages  to  the  Project,  or  anv  portion  thereof 
under  the  control  of  the  Bidder  by  reason  of 
any  act  of  God.  or  any  other  casualty  or  cause 
whether  or  not  the  same  shall  have  occurred 
by  reason  of  the  Bidder's  negligence,  except 
damage  covered  by  the  Owner's  Builders 
Risk  Insurance. 

(i)  To  the  maximum  extent  permitted  by 
law.  Bidder  shall  defend,  indemnify,  and' 
hold  harmless  Owner  and  Owner's  directors, 
officers,  and  employees  from  ali  claims, 
causes  of  action,  losses,  liabilities,  and 
expenses  (including  reasonable  attorney's 
fees)  for  personal  loss,  injurv.  or  death  to 
persons  (including  but  not  limited  to 
Bidder's  employees)  and  loss,  damage  to  or 
destruction  of  Owner's  property  or  the 
property  of  any  other  person  or  entity 
(including  but  not  limited  to  Bidder's 
property)  in  any  mani.er  arising  out  of  or 
connected  with  the  Contract,  or  the  materials 
or  equipment  supplied  or  services  performed 
by  Bidder,  its  subcontractors  and  suppliers  of 
any  tier.  But  nothing  herein  shall  be 
construed  as  making  Bidder  liable  for  any 
injury,  death,  loss,  damage,  or  destruction 
caused  by  the  sole  negligence  of  Owner. 

(ii)  To  the  maximum  extent  permitted  bv 
law.  Bidder  shall  defend,  indemnify,  and  " 
hold  harmless  Owner  and  Owner's 'directors, 
officers,  and  employees  from  all  liens  and 
claims  filed  or  asserted  against  Owner,  its 
directors,  officers,  and  employees,  or 
Owner's  property  or  facilities'  for  services 
performed  or  materials  or  equipment 
hirnished  by  Bidder,  its  subcontractors  and 
suppliers  of  any  tier,  and  from  all  losses, 
demands,  and  causes  of  action  arising  out  of 
any  such  lien  or  claim.  Bidder  shall  promptly 
discharge  or  remove  any  such  lien  or  claim 
by  bonding,  payment,  or  otherwise  and  shall 
notify  Owner  promptly  when  it  has  done  so. 
If  Bidder  does  not  cause  such  lien  or  claim 
to  be  discharged  or  released  by  payment, 
bonding,  or  otherwise.  Owner  shall  have  the 
right  (but  shall  not  be  obligated)  to  pay  all 
sums  necessary  to  obtain  anv  such  discharge 
or  release  and  to  deduct  all  amounts  so  paid 
from  the  amount  due  Bidder. 

(iii)  Bidder  shall  provide  to  Owner's 
satisfaction  evidence  of  Bidder's  ability  to 
comply  with  the  indemnification  provisions 
of  subparagraphs  i  and  ii  above,  which 
evidence  may  include  but  may  not  be  limited 
to  a  bond  or  liability  insurance  policy 
obtained  for  this  purpose  through  a  licensed 
surety  or  insura:ice  companv. 
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(d)  The  Bidder  shall  submit  to  the  Owner 
monthly  reports  in  duplicate  of  all  accidents 
giving  such  data  as  may  be  prescribed  by  tb^ 
Engineer. 

(e)  Upon  violation  by  the  Bidder  of  any  of 
the  provisions  of  this  section,  after  written 
notice  of  such  violation  given  to  the  Bidder 
by  the  Engineer  or  the  Owner,  the  Bidder 
shall  immediately  correct  such  violation. 
Upon  failure  of  the  Bidder  so  to  do,  the 
Owner  may  correct  such  violation  at  the 
Bidder's  expense:  Provided,  however,  that 
the  Owner  may,  if  it  deems  it  necessary  or 
advisable,  correct  such  violation  at  the 
Bidders  expense  without  such  prior  notice  to 
the  Bidder. 

Section  2.  Insurance.  The  Bidder  shall  take 
out  and  maintain  throughout  the  contract 
period  insurance  of  the  following  types  and 
minimum  amounts: 

(a)  Workers'  compensation  and  employers' 
liability  insurance,  as  required  by  law. 
covering  all  their  employees  who  perform 
any  of  the  obligations  of  the  contractor, 
engineer,  and  architect  under  the  contract.  If 
any  employer  or  employee  is  not  subject  to 
the  workers'  compensation  laws  of  the 
governing  state,  then  insurance  shall  be 
obtained  voluntarily  to  extend  to  the 
emplo3  er  and  employee  coverage  to  the  same 
extent  as  though  the  employer  or  employee 
were  subject  to  the  workers'  compensati'on 
laws. 

(b)  Public  liability  insurance  covering  all 
operations  under  the  contract  shall  have 
limits  for  bodily  injur>-  or  death  of  not  less 
than  Sl.million  each  occurrence,  limits  for 
property  damage  of  not  less  than  SI  million 
each  occurrence,  and  Si  million  aggregate  for 
accidents  during  the  policy  period.  A  single 
limit  of  Si  million  of  bodily  injurv  and 
property  damage  is  acceptable.  This  required 
msurance  may  be  in  a  policy  or  policies  of 
insurance,  primary  and  excess  including  the 
umbrella  or  catastrophe  form. 

(c)  Automobile  liability  insurance  on  all 
motor  vehicles  used  in  connection  with  the 
contract,  whether  owned,  nonowned.  or 
hired,  shall  have  limits  for  bodily  injury  or 
death  of  not  less  than  SI  million' per  person 
and  SI  million  per  occurrence,  and  property 
dam.age  limits  of  Si  million  for  each 
occurrence.  This  required  insurance  may  be 
in  a  policy  or  policies  of  insurance,  primary 
and  excess  including  the  umbrella  or 
catastrophe  form.  The  Owner  shall  have  the 
right  at  any  time  to  require  public  liability 
insurance  and  property  damage  lichility  ' 
insurance  greater  than  those  required  in 
subsection  "b"  and  "c"  of  this  Section.  In 
any  such  event,  the  additional  premium  or 
premiums  payable  solely  as  the  result  of  such 
additional  insurance  shall  be  added  to  the 
Contract  price. 

The  policies  of  insurance  shall  be  in  such 
form  and  issued  by  such  insurer  as  shall  be 
satisfactory  to  the  Owner.  The  Bidder  shall 
furnish  the  Owner  a  certificate  evidencing 
com.pliance  with  the  foregoing  requirements 
which  s.hall  provide  not  less  than  (30)  days 
prior  written  notice  to  the  Owner  of  any  ' 
cancellation  or  material  change  in  the 
insurance. 

Section  3.  Assignment  of  Guarantees.  All 
guarantees  of  materials  and  workmanship 
running  in  favor  of  the  Bidder  shall  be 


transferred  and  assigned  ic  -r.e  Owner  prior 
to  the  time  the  Bidder  receives  final  payment 

Section  4.  Delivery  of  PossesKion  end 
Control  to  Owner.  Upon  written  request  oJ 
the  Owner,  the  Bidder  shall  deliver  to  the 
Owner  full  possession  and  conlrol  of  er.v 
portion  of  the  Project  provided  the  Biddti 
shall  have  been  paid  at  least  nmety  peit e.-.: 
(90%)  of  the  cost  of  construcijcn  o5 « ut  h 
portion.  Upon  such  delivery  of  ihe 
possession  and  controJ  ol  any  portjon  pi  J.'* 
Project  to  the  Owner,  the  usks  and 
obligations  of  the  Bidder  as  st  i  fcrt.b  jr 
Aiiicle  IV,  Section  U  hereof  wjih  rfspfit  :c 
f.uch  portion  so  delivered  tc  the  Ownr;  shi .'J 
be  terminated,  Provjded,  hoin/evei,  thai 
nothing  herein  contained  <:haJJ  relieve  ■t't 
Bidder  of  any  liabiJiiy  wi5h  ifspecl  to 
defective  materials  end  workjnanship  s; 
'  ontair.ed  in  Article  3],  Sf-f  Ijo.ti  6  bfirc  i 

".RTICLE  V— RE.V^DIE< 

Section  1.  Compielion  on  Ejddtrs ItiiuJ^ 
)1  default  shall  be  made  by  the  Biddej  c;  by 
any  subcontracloi  m  the  peiformance  oj  sr.^y 
of  the  terms  of  this  Proposal,  the  Owr.ei 
without  in  any  manner  JiJTuling  iis  JefiO  ii-C 
equitable  remedies  m  the  circumslaTjcrs.  -mhy 
serve  upon  the  Bidder  and  the  SL'jety  or 
Sureties,  if  any,  upon  the  Contiailoj «  her. 6 
or  Bonds  a  written  notice  requiting  ifce 
Bidder  to  cause  such  deiauii  to  be  conec*  d 
lorthwiih  Unless  within  twenty  (20)  d^v< 
after  the  service  oi  such  notice  upon  ifi* 
Bidder  such  default  shaJJ  be  conected  ct 
•inangements  for  the  ccnection  ihejec -i 
♦alisfactory  to  both  the  Owner  and  the 
Administrator  shall  be  made  by  the  Bic  j,  j  c.i 
lis  Surety  or  Sureties,  iJ  triy,  the  Ownej  Tfii\\ 
takeover  the  construe  lion  of  the  Picjeu  cr.d 
prosecute  the  same  to  completion  by  Ccnljari 
or  otherwise  for  the  account  and  ai  the 
expense  of  the  Bidder,  and  the  Biddes  a-rid  j'r 
Surely  or  Sureties,  li  any,  shall  be-  liabie  to 
ihe  Owner  for  any  cost  or  expense  m  entef  s 
of  the  Contract  price  occasioned  iheitby.  )t> 
such  event  the  Owner  may  lake  possession  oj 
and  utilize,  in  completing  the  construdion  of 
)he  Proiect,  any  materials,  tools,  supp,lj'.f 
equipment,  appliances,  and  plant  titlonpir p 
to  the  Bidder  or  any  oJ  ils  sotKonirartOT' 
wh)c:h  may  be  situated  at  the  siie  of  ihe 
Fiojeit  The  Ownei  m  such  ccmmpenf  y  r.t.> 
e>ejf  ise  any  rights,  clai.ms  or  dem.mdf  •iiwruit:' 
Ihe  Bidder  may  havt  a/;a,nM  itiiid  paities  iT> 
1  onnecljon  with  this  Contiaii  and  ici  s^i .' 
purpose  the  Bidder  does  hereby  assiprj 
transfer  and  set  over  unto  ihe  0\i  ner  a)J  ^.... .'. 
riphts,  claims  and  demands 

Seclion  2.  Enforcement  ol  Remediff  ty 
Administrator.  The  Administraior  may  or 
liebalf  of  the  Owner  exercise  any  riphi  o: 
enforce  any  remedy  which  the  Ownej  roa;. 
exercise  hereunder 

Section  3.  Cumulative  Remedies  Ever> 
nghl  or  remedy  herein  c.onfened  upon  oj 
je«erved  to  the  Owner  or  the  AdmjnJsiraic 
shall  be  cumulative  and  shall  be  intiddiJio- 
)o  every  right  and  remedy  now  or  heueliej 
existing  at  law  or  in  equity  oi  by  slalule  ariti 
Ihe  pursuit  of  any  right  or  remedy  »haJI  tioi 
be  construed  as  an  election. 

ARTICLE  VI— MISCELLANEOUS 

Section  1.  Definitions 
a  The  term  AdminisUotcj  s.fiaM  r/jtim  \h* 
.i^dministratorof  Ihe  Rural  E't-dJifuiiticiTi 


Administration  of  the  United  States  of 
America  and  his  duly  authorized 
representatives  or  any  other  person  in  whom 
or  authority  in  which  may  be  vested  the 
duties  and  functions  which  the 
Administrator  is  now  authorized  by  law  to 
perform. 

b.  The  term  Engineer  shall  mean  the 
engineer  employed  by  the  Owner,  with  the 
approval  of  the  Administrator,  to  provide 
engineering  services  for  the  Proiect,  and  said 
Engineer's  duly  authorized  assistants  and 
representatives. 

c,  The  teim  Supeniior  shall  mean  the 
person,  if  any,  appointed  by  the 
Administrator  as  Ihe  ^epre^entat:•ve  oi  ihe 
Government  under  the  provisions  of  ihe  Loan 
Contract  providing  for  such  appcor.tment  in 
special  cases.  The  term  is  hnr.iled  ',o  such 
special  rppresenlative  oi  the  Governnnent.  ii 
any,  who  is  responsible  exclusiveK  to  the 
Administrator  and  does  nci  refer  to  the 
Manager  or  any  other  perscrj  eT.ployed  bv 
rhe  Owner  and  responsible  IC'  it 

d  The  term  Ccmpietwn  of  CcrifUurtn  ri 
'fall  mean  full  performance  by  the  Bidder  ol 
Ihe  Bidder's  obligations  under  ihe  Contract 
end  all  amendments  and  revjsioriS  thereof 
f  xcept  ihe  Bidder's  obligaiions  iTj  respect  of 
Releases  of  Liens  and  Ceriificale  of 
ConlracicT  under  Article  III  Section  2  herecl 
The  term  "Completion  oi  ih«-  PiO|ecf  shall 
mean  full  perfoimance  by  ihe  Piddf  t  of  the 
Bidder's  obligations  under  iht  Co.'itrscl  and 
all  amendments  and  revisions  ihtreof  The 
(.>riificaie  of  Completion  sipried  by  !he 
Engineer  and  approved  :n  wnimp  bv  the 
Owner  and  the  Adm;)-  <-"Taior.  shall  oe  tbe 
«^ole  and  conclusive  ev.dence  as  to  the  drjie 
oi  Cx<mplclion  of  Consirutlicn  and  a?  ro  the 
iarl  of  Completion  oi  ihe  Proi*  ci 

Section  2  Puichtse  of  MaieiJals.  T.he 
Bidder  shall  purchase  all  materials,  s uppiiet 
and  equipment  oolrighl  and  ncl  f  iibi<rci  to 
any  conditional  sales  agieerrjfcnis.  bc;;meni 
lease  OT  oihei  agreement  resen/inf  unto  the 
seller  any  right,  title  ot  mieiesl  ihertin.  All 
materials,  supplies  and  ecjuipmenl  shall  bs 
new  and  shall  become  ihf  prop-eriy  cf  the 
Owner  when  erected  in  place  cr  when  the 
Owner  shall  have  made  any  payTTiPnt  tc  the 
Bidder  in  respect  oi  such  rriaieiiaJs 
whichever  shal)  o< cur  first. 

Section  3.  Materials  and  Si  pplie<  In  the 
performance  oi  this  contrad  there  shall  be 
furnished  only  such  unmanufac lured  articles, 
materials,  and  supphes  as  hsi-e  tieen  mined 
or  produced  in  the  I'niied  States.  .M«-x;co.  or 
Canada,  and  only  such  manoiac lured  ariic  le? 
materials,  and  supplies  as  have  been 
manufactured  in  the  United  Stales 
substantially  all  from  articles  maienaJs  or 
«upplies  miiipci.  produced  or  manufactured 
as  the  case  rnay  !«.  in  the  Uniied  Slates. 
Mexico,  or  Canada,  provided  that  other 
articles,  materials,  or  supplies  may  be  u^' 
•n  the  event  and  to  the  extent  that  th" 
.Administrator  shall  expressly  in  writing 
authorize  such  use  pursuant  to  the  provisicn* 
ol  the  Rural  Electrification  Act  oi  1938,  beinp 
Title  IV  of  Public  Resolution  No.  122.  75th 
Congress,  approved  )une  21,  1938.  The 
Bidder  agrees  to  submit  to  ihe  Purchaser  such 
'. enificates  with  respect  to  compliance  with 
the  foregoing  provision  as  the  Admirustraioi 
iiom  time  to  time  may  require 


Section  4.  Patent  Infringement  The  Bidtl.i 
shall  save  harmless  and  indemnify  the 
Owner  from  any  and  all  claims,  suits  and 
proceedings  for  the  infringement  of  any 
patent  or  patents  covering  any  materials  oi 
equipment  lised  in  construction  of  the 
Project. 

Section  5.  Compliance  with  Statutes  and 
Regulations.  The  Bidder  shall  comply  with 
all  applicable  statutes,  ordinances,  rules  and 
regulations  pertaining  to  the  work  The 
Bidder  acknowledges  that  it  is  familiar  wiiti 
the  Rural  Electrification  Act  of  1936,  as 
amended,  the  so-called  "Kick-Back"  Staini. 
(48  Stat.  948),  and  regulations  issued 
pursuant  thereto,  and  18  USC  Section  if."! 
and  1001,  as  amended.  The  Bidder 
understands  that  the  obligations  of  thi 
parties  hereunder  are  subject  to  the 
applicable  regulations  and  orders  of 
Governmental  Agencies  having  uinsdic  lion 
m  the  premises. 

Section  6.  Equal  Opportunity  Piovifion' 

(a)  Bidder's  Representations 
The  Bidder  represents  that: 

It  has ,  does  not  have 100  ci  ruon 

employees,  and  if  it  has,  that  it  has ,  ha-, 

not furnished  the  Equal  Employmtmt 

Opportunity-Employers  Information  Repon 
EEO-1,  Standard  Form  100.  required  oi 
employers  with  100  or  more  employees 
pursuant  to  Executive  Order  11246  and  tit (• 
VI)  of  the  Civil  Rights  Act  ol  1964 

The  Bidder  agrees  that  it  will  obtain,  jirifi 
fo  the  award  of  any  subcontract  for  more  th.<i. 
$10,000  hereunder  to  a  subcontractor  with 
100  or  more  employees,  a  statem.ent,  signei! 
ty  the  proposed  subcontrat  lor.  that  the 
proposed  subcontractor  has  filed  a  current 
report  on  Standard  Form  100 

7  he  Bidder  agrees  that  if  it  h^is  100  or  mini 
employees  and  has  not  submiited  a  report  on 
Standard  Form  100  for  Ihe  current  reporting 
year  and  that  if  this  Contract  will  amount  tci 
more  than  $10,000,  the  Bidder  will  file  sm  b 
r*^port,  as  required  hy  law,  and  notify  Ihe 
owner  in  writing  of  such  filing  prior  to  th» 
Owner's  acceptance  of  this  Prcf  rsal. 

(b)  Equal  Opportunity  Clause  During  lb» 
performance  of  this  Contrac  i  i  nr  Bidder 
agrees  as  follows. 

(1)  The  Bidder  will  not  distnminali 
..'gainst  any  employee  or  epplicrf.'it  for 
employment  because  of  race,  c.oloi,  relipic, 
♦•px  or  national  origin  The  Bidder  will  take 
affirmative  action  to  ensuie  thai  i.ppli<  anti, 
are  employed,  and  that  employe>^s  ;;rc  Irealerl 
during  employment  without  repiiid  to  ihen 
race,  color,  religion,  se>  or  naiic  rial  origin 
Such  action  shall  Include,  but  not  t»e  liiniterl 
to,  the  lollowing:  Employment,  upgrKdinp 
demotions  or  transfer;  recruitmie  ni  or 
recruitment  advertising;  layoiioi 
termination;  rates  of  pay  or  otbei  fomi!  oi 

f  omjjensalion;  and  selection  oi  training. 
'Hcluding  apprenticeship  The  B,dder  agree* 
to  post  in  conspicuous  places,  available  to 
«  mployees  and  applir  anr^  for  cmploymeii' 
notices  to  be  provided  s'-iring  iorlh  the 
provisions  o.f  this  Equ.il  O^j  ortunity  Claus* 

(2)  The  Bidder  will,  in  ali  so'ic  italioiis  oi 
advertisements  for  emplcjyct- »  placed  bv  or 
on  behalf  of  the  Bidder,  stale  th  it  all 
qualified  applicants  will  receive 
c:onsideration  for  employment  wjificml  rc-;;:iT<J 
lo  rac«  (olor  religion  sex  or  national  orif. 
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("!)  Ihe  Bidder  will  send  to  4a<h  labor 
union  or  representative  of  woi  uts.  with 
which  it  has  a  collective  barga  nini; 
agrofimpnt  or  other  contract  or 
undt-rstanding,  a  notice  to  be 
advising  the  said  labor  union 
representative  of  the  Bidders 
under  this  section,  and  shall 
thr;  notice  in  conspicuous  pi 
en-.plovej's  and  applicants  for 

(4)  The  Bidder  will  comply 
limv  isior.s  of  Executive  Order 
Septiimber  24.  196S.  and  the 
resLilatior.s  snd  relevant  order 
Sc'cretarx'  of  Labor. 

(5)  The  Bidder  will  furnish 
iind  reports  required  by  Expcu 
11 246  of  September  24.  1965, 
rff;ula!ic.ns.  and  orders  of  the 
Uihor,  or  pursuant  thereto,  an 
ad.i-ss  to  its  books,  records,  an 
the  administering  agency  and 
Lu^jor  for  purposes  of  investiga 
.is(  erfEin  compliance  with  sut: 
rejjulations.  and  orders. 

i6)  In  the  event  of  the  Bidder 
noncompliance  with  the  Equal 
Clause  of  this  Contract  or  with 
rulfes.  regulations,  or  orders,  th 
may  be  canceled,  terminated, 
in  whoie  or  in  part,  and  the  Bi 
duf.lured  ineligible  for  further 
contracts  or  federally  assisted 
r ontracts  in  accordance  with  p 
authorizsd  in  Executive  Order 
Sfjptnmher  24.  1965.  and  such 
sanctions  may  be  imposed  and 
invoked  as  provided  in  Exec  ut: 
1 1  -46  of  Septem'oer  24.  1 365.  t 
n-gul.ition.  or  order  of  ihe  .St-i  n 
'i:  as  provided  by  law. 

{")  The  Bidder  will  include 
Opportur;ir>'  Clause  in  every  su 
p.irchase  order  unless  exemptf 
wgiilatioi's,  or  order  of  the  5>ec; 
i.ssjed  pursuant  to  Section  204 
Ordc- 1 1246  of  September  24 
sill  h  provisions  will  be  binding 
s.ibroi: tractor  or  vendor.  The  B 
siK  h  action  with  respect  to  any 
or  purr  ha.se  order  as  the  admin 
aj;r'iu  y  may  direct  as  a  means  o 
such  proviiions,  including  san 
noncompliance;  Provided,  how 
the  event  Bidder  becomes  in  vii 
threatened  with,  litigation  with 
subtontractor  or  vendor  as  a  re^ 
direi  tion  by  the  administering 
Bidder  may  request  the  United 
into  such  litigation  to  prcttK  1 1! 
ilu'  I'nited  States. 

!i )  Crrtificate  of  Nonsegregat( 
Ihe  Bidder  certifies  that  it  does 
or  provide  for  its  employees  an\ 
fat  iiities  at  any  of  its  establish 
It  does  not  permit  its  emplovws 
their  senices  at  any  location,  u: 
ccnirol.  where  segregated  facilit 
maintained.  The  Bidder  certifie 
it  will  not  mamtain  or  provide  f 
employees  any  segregated  facili 
its  estaShshments.  and  that  it  w 
it.s  employees  to  perform  their 
location,  under  its  control,  wh 
•at  ilities  are  maintained.  The  Bi 
hui  rt  breach  of  this  rertificatinn 
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vioIc''!on  of  the  Eq-jal  Opportunity  Clause  in 
this  Contract.  As  used  in  this  certification, 
the  term  "segregated  facilities"  means  any 
waiting  rooms,  work  areas,  restrooms  and 
washrooms,  restaurants  and  other  eating 
areas,  timeclocks,  locker  rooms  and  other 
storage  or  dressing  areas,  parking  lots, 
drinking  fountains,  recreation  or 
tptertainment  areas,  transportation,  and 
housing  facilities  provided  for  employees 
which  are  segregated  by  explicit  directive  or 
are  in  fact  segregated  on  the  basis  of  race, 
color,  religion,  or  national  origin,  because  of 
habit,  local  custom,  or  otherwise.  The  Bidder 
agrees  that  (except  w  here  it  has  obtained 
identical  certifications  from  proposed 
subi.ontractors  for  specific  time  periods)  it 
Will  obtain  identical  cenificstions  from. 
proposed  subcontractors  prior  to  the  award  of 
sjbi  ontracts  exceeding  SlO.OOO  which  are 
not  exempt  from  the  provisions  of  the  Eqii.-il 
Opportunity  Clause,  and  that  it  will  retain 
such  r>;rtifications  in  its  files. 

Suction  7.  Nonassignment  of  Contract. 
Except  as  provided  in  Section  8  of  this 
.•\rtit  le.  the  Bidder  will  not  a.ssign  this 
Co.-itract,  or  any  interest  in  any  funds  that 
may  income  due  hereunder,  or  enter  into  any 
contract  with  any  person,  firm  or 
cnrpoiation.  for  the  performance  of  the 
Bidder's  obligations  hereunder,  or  any  part 
hereof  without  the  approval  in  writing  of  the 
Owrer.  the  Surety  or  Sureties,  if  any.  and  the 
.Xdininistrator. 

S*;ct!on  8.  Subcontracts.  The  Bidder  shall 
r.ot  enter  into  any  subcontract  or 
sulM.ontrarts  with  any  person,  firm  or 
corporation  for  the  performance  of  the 
Bidder's  obligation  liereunder  in  any 
aggregate  amount  in  excess  of  40%  of  the 
Bidder's  obligations  (to  be  calculated  on  the 
basis  of  the  total  contract  price)  nor  shall  the 
Bidder  enter  into  any  subcontract  in  excess 
of  S20.000,  without  the  approval  in  writing 
of  the  Owner  and  of  the  Surety  or  Sureties. 
if  cn>.  on  any  bond  furnished  by  the  Bidder 
fc  r  the  faithful  perfonr.anre  of  ihe  Bidder's 
obligations  hereunder.  If  the  Bidder  shall 
enter  mtu  a  subcontract  with  any 
sub<:oniractor  for  the  performance  of  anv  part 
of  this  Contract,  the  Bidder  shall  be  as  fullv 
responsible  to  the  Owner  and  the 
Administrator  for  the  acts  and  omissions  of 
such  subcontractor  and  of  persons  employed 
by  such  subcontractor  as  the  Bidder  would  be 
for  !ts  ovx'n  acts  and  omissions  and  thore  of 
jH'rsons  directly  employed  bv  it. 

Sec  tion  9.  Contractor.  Upon  acceptance  of 
this  Proposal,  tfie  successful  Bidder  shall  be 
the  Contractor  and  all  references  in  the 
Proposal  to  the  Bidder  shall  appiv  to  the 
Contractor 

Srttion  10.  Approval  of  the  .Administrator. 
The  acceptance  of  this  Proposal  by  the 
Owner  shall  not  create  a  contract  unless  such 
a*  ceptance  shall  be  approved  in  writing  bv 
the  .Administrator  Wiithin  sixty  (60)  davs  nfter 
ttie  fi.ite  set  for  the  opening  of  proposals. 

(Bidder) 
Hv  (President) 

(Title) 

(Address) 

.\ftesr: 

. (Serreiarv) 

D*Xe  

The  Proposal  must  be  signed  wiih  the  lull 
t:.!ri;e  of  the  Bidder.  If  the  Bidder  is  n 


partnership,  the  Proposal  must  I*  signed  in 
the  partnership  name  by  a  partner.  If  the 
Bidder  is  a  corporation,  the  Proposal  must  Ix 
signed  in  the  corporate  name  bv  a  duly 
authorized  oftlcer  and  the  c:orr»orate  seal 
affi.xed  and  attested  by  the  Secretary  of  the 
Corporation. 

Arcrptancc 

Subject  to  the  approval  of  tJie 
Administrator,  the  Owner, 


herebv 

accepts  the  Proposal  of  the  above-named 
Bidder  for  the  construction  of  the  Project 
therein  described  for  the  Base  Bid  of 

S and 

Alternate  \'o.  IS 

Alternate  No.  2  S  ._ 

The  total  contract  price  is  ,S 

(Owner) 

Hy President  , 

Attest: 

(SecretiU-y) 

Date  of  Contract 

[End  of  clause] 

§  1726  321     Right-of-way  clearing  contract, 
REA  Form  201. 

The  contract  fomi  in  this  secfion  shall 
be  us{;d  when  riH]uired  by  this  part.  This 
form  rt^fers  to  guide  drawings,  which  do 
not  contain  requirements,  and,  hence, 
are  not  included  in  this  part.  The  guide 
drawings  are  included  in  the  priiUcd 
t'nnn  available  from  RE.A  (See 
S1726.300.J. 

Right-of-VVay  Cle.iring  Contract 

Contractor's  Proposal 

(Proposal  shall  be  stibmitted  in  ink  or 

typRwritten) 
To:    (Hepfinafier  culled  the 

"Ov.-ner") 

ARTICLE  1— CENLR.\L      . 

Section  1.  O.ffer  to  Clear  The  u;idirs:gned 
(hereinafter  called  the  "Contractor")  henjbv 
proposes  lo  furnish  all  materials,  equipment, 
machinery.  tcx)ls.  labor,  transpcjrtation  and 
other  means  required  to  clear  rights-of-way 
for  the  rural  electric  system  !)earing  the  RE.\ 

Designation in  stn;  t  at  cordar.c  e 

v%ith  the  Specifications  and  Urawin;;s 
therefor.  atta<:hed  hereto  and  made  a  part 
hereof,  for  the  prices  hereinafter  st.ited. 

Section  2.  Description  of  Project.  The 
Project  will  consist  of  approximately 

rniles  of  right-of-way  clearing.  The 

Project  is  located  in counties  in  the 

State  of . 

Section  3.  Description  of  Contract.  The 
Description  of  Units.  Specifications. 
Drawings  and  Plans  attached  hereto  and 
made  a  part  hereof,  together  with  the 
Proposal  and  .Acceptance  constitute  the 
Contract.  Tli€  Plans  consisting  of  maps  an<l 
plan  anc^profile  sheets  if  transmission 
clearing  is  included,  showing  the  number 
and  types  cf  right-of-way  units  that  are  to  be 
cleared,  along  with  other  spc^cial  drawings 
are  identified  as  follows: 

Section  4.  Familiarity  with  Conditions.  The 
Contractor  warrants  that  it  has  m.adtr  careful 
f.xamination  of  (he  site  of  the  Prdject  and  of 
the  Specifications.  Drawings,  and  form  of 
Contractors'  Bond  attached  fiereto.  and  has 
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betome  informed  as  to  the  location  and 
nature  of  the  proposed  work,  the 
transportation  facilities,  the  kind  and 
character  of  soil  and  terrain  to  be 
encountered,  and  the  kind  of  facilities 
required  for  undertaking  and  completing  the 
Projet  t.  and  has  become  acquainted  with  the 
lubor  ( onditions,  state  and  local  laws  and 
regulations  which  would  affect  the  proposed 
work. 

Section  5.  License.  The  Contractor 
wiirranis  that  a  Contractor's  License  is  .      . 

is  not .  required,  end  if  required,  it 

j)ossesses  Contractor's  license  number 

for  the  State  of in  whi<.h 

the  I'roje*  t  is  located  and  said  license  expires 
on ,  19 . 

Section  6.  Contractor's  Bond.  If  the 
estimated  cost  of  the  clearing  of  a  Set  tion 
shall  e\(  eed  SlOO.OOO,  the  Contractor  agrees 
to  furnish,  prior  to  the  commencement  of 
work  on  sik  h  Section,  a  bond  in  the  penal 
sum  of  not  less  than  the  estimated  cost  of  the- 
Se<  tion  it  the  form  attached  hereto  with  a 
Sun'ty  or  Sureties  listed  by  the  United  States 
Ireasury  Department  as  acceptable  sureties. 
In  the  event  that  the  Surety  or  Sureties  on  the 
performance  bond  delivered  to  the  Owner 
shall  at  any  time  become  unsatisfuctor\-  to  the 
Owner,  the  Contractor  agrees  to  deliver  to  the 
Owner  another  or  an  additional  bond. 

Section  7.  Ta.xes.  The  unit  prices  for  Kighf- 
<)f-U'.iy  Clearing  Units  in  this  Proposal 
include  any  sums  which  are  or  may  be 
payable  by  the  Contractor  on  account  of  taxes 
imposed  by  any  taxing  authority  on 
payments  for  materials  furnished  or  serv  ii  es 
performed  by  the  Contnu  tor  under  tin;  te.'-ms 
of  this  Contract.  '' 

ARTICLE  H— CON'STKUCTION 

."^ei  tion  1.  Time  and  Manner  of  Work. 

(a)  The  Contractor  agrees  to  commend; 
work  on  the  Project  on  a  date  (hereinafter 
( alliHi  the  "Commencement  Date")  which 
shall  he  determined  by  the  Owner  after  its 
af  (  eptani  e  of  this  Proposal,  but  in  no  event 
will  the  Conmiencement  Date  be  later  than 

1  alend.ir  days  after  date  of 

acceptani  e  of  this  Proposal.  The  Con'rat  tor 
furlh'T  fgrees  to  prosecute  diligently  and  in 
I ornpleti?  clearing  in  strict  accordance  with 
the  Specifications  and  Drawings  within 

( )  calendar  days  (ex<  ludiiis' 

Simd.ivs)  after  Commencement  Date. 

(h)  The  time  for  Completion  of  (Clearing 
shall  be  extended  for  the  period  of  any 
ri^asonahlf  delay  which  is  due  exclusively  to 
Causes  beyond  the  control  and  without  the 
fault  of  the  Contractor,  including  acts  of  (Jod, 
fii-es.  floods,  inability  to  obtain  materials  and 
acts  or  omissions  of  the  Owner  with  respect 
to  matters  for  which  the  Owner  is  solely 
responsible:  Provided,  however,  that  no  such 
extension  of  time  for  completion  shall  be 
granted  the  Contractor  unless  within  ten  (10) 
days  after  the  happening  of  any  event  relied 
u\mn  by  the  Contractor  for  such  an  extension 
of  time  the  Contractor  shall  have  made  a 
request  therefor  in  writing  to  the  Owner,  and 
provided  further  that  no  delay  in  such  time 
ot  I  ompletion  or  in  the  progress  of  the  work 
which  results  from  any  of  the  above  causes 
except  acts  or  omissions  of  the  Owner,  shall 
result  in  any  liiibility  on  the  part  of  the 
Owner. 


(c)  The  sequence  of  construction  shall  be 
as  set  forth  below,  the  numbers  or  names 
l)eing  the  designations  of  extensions  or  areas 
(hereinafter  called  the  "Sections") 
corresponding  to  the  numbers  or  names 
shown  on  the  maps  attached  hereto,  or  if  no 
Sections  are  set  forth  below,  the  sequence  of 
<  onstruction  shall  be  as  determined  by  the 
(>)ntrdctor  subject  to  the  approval  of  the 
Owner. 

(d)  The  Owner  may  from  time  to  time 
during  the  progress  of  the  work  on  the  Projei  t 
make  such  changes  in,  additions  to  or 
subtractions  from  the  Specifications. 
Drawings  and  sequence  of  work  provided  for 
in  the  previous  paragraph  which  are  part  of 
the  Contractor's  Proposal  as  conditions  may 
warrant:  Provided,  however,  that  if  any 
change  in  th.»  work  to  be  done  shall  require 
.m  extension  of  time,  a  reasonable  extension 
will  be  granted  if  the  Contractor  shall  make 

a  written  request  therefor  to  the  Owner 
within  ten  (10)  days  after  any  such  change  is 
made.  And  provided  further,  that  if  the  cost 
to  the  Contractor  of  completion  of  the  Projet  t 
shall  be  materially  increased  by  any  su<  h 
(  hange  or  addition,  the  Owner  shall  pay  the 
Contractor  for  the  reasonable  cost  thereof  in 
.let  ordance  with  a  Contract  Amendment 
signed  by  the  Owner  and  the  Contractor,  but 
no  (l.iim  for  additional  compensation  for  any 
su(  h  I  hnnge  or  addition  will  be  considert^d 
unless  the  Contractor  shall  have  made  a 
written  request  therefor  to  t!ie  Owner  prior  to 
the  I  ommencement  of  work  in  connet  tion 
with  s\u:h  change  or  addition. 

(i;)  The  Contractor  will  not  perform  any 
work  hereunder  on  Sundays  unless  there  is 
urgent  need  for  such  Sunday  work  and  the 
Owiier  consents  thereto  in  writing.  The  time 
for  ( ompletion  specified  in  subsection  (a)  of 
this  Swtion  1  shall  not  be  affected  in  any 
way  by  inclusion  of  this  subsection  by  the 
0\vnt?r's  consent  or  lack  of  i  onsent  to  Sundity 
work  hereunder. 

S>>i  tion  2.  Environmental  Protec  tion.  Thi' 
(."oiitractor  shall  perform  work  in  such  a 
manner  as  to  maximize  preservation  of 
beauty,  conser\ation  of  natural  resources, 
.md  minimize  marring  and  scarring  of  the 
lauds-cnpe  and  silting  of  streams.  The 
C"<jntra(  for  shall  not  deposit  trash  in  streams 
or  watenvays.  and  shall  not  deposit 
herbicides  or  other  ( hemicals  or  their 
( ont.iiners  in  or  near  streams,  waterways  or 
pastures.  The  Contractor  shall  follow,  under 
th<!  general  direction  of  the  Engineer,  the 
(  riti'ria  relating  to  environmental  protection 
lis  specified  herein  by  the  Engineer. 

.Sei  tion  3.  Supervision  and  Inspection. 

(a)  The  Contractor  shall  cause  the  work  on 
the  Pn)ject  to  receive  constant  supervision  by 
a  competent  superintendent  (hereinafter 
(ailed  the  '"Superintendeni  ")  who  shall  \w 
present  at  all  times  during  working  hours 
where  work  is  being  carried  on.  The 
Contrat  for  shall  also  employ  in  connection 
with  the  Project,  capable,  experienced  and 
reliable  foremen  and  such  skilled  workmen 
as  may  be  required  for  the  various  classes  of 
work  to  be  performed.  Directions  and 
instrui  tions  given  to  the  Superintendent 
shall  be  binding  upon  the  Contractor. 

{'.■)]  The  Owner  reserves  the  right  to  requin; 
the  n'moval  from  the  Project  of  any  employw; 
of  'hi'  ( -ontrat  tor  if  in  the  judgment  of  I  hi- 


Owner  such  removal  shall  be  necessary  in 
order  to  protect  the  interest  of  the  Owner 
The  Owner  shall  have  the  right  to  require  the 
Contractor  to  increase  the  number  of  its 
employees  and  to  increase  or  change  the 
amount  or  kind  of  tools  and  equipment  if  .jt 
any  time  ihn  progress  of  the  work  shall  bf; 
unsatisfailory  to  the  Owner:  but  the  faihin-   • 
of  the  Owner  to  give  any  such  directio.ns 
shall  not  relieve  the  Contractor  of  its 
obligations  to  complete  the  work  within  tiw 
time  and  in  the  manner  sf)ecined  in  this 
Proposal. 

(c)  The  iiianner  of  performance  of  the  \voti> 
and  all  equipment  used  therein,  shall  1)«! 
subject  to  the  inspection  and  approval  of  thi- 
Owner.  The  Owner  shall  have  the  right  m 
inspot.t  all  (payrolls  and  other  data  and 
records  of  the  Qjntractor  relevant  to  the 
work.  The  Contractor  will  provide  all 
reasonable  fai  ilities  necessary  for  such 
inspet  tion.  The  Contractor  shall  have  ,\i\ 
authorized  .3gent  accompany  the  inspet  to: 
when  final  inspection  is  made  and,  if 
requested  by  the  Owner,  when  any  other 
inspet  tion  is  made. 

(d)  In  the  event  that  the  Owner  shall 
determine  thrft  the  work  contains  or  may 
contain  niunerous  defects,  it  shall  be  the  duiv 
of  the  Coiilr.ii  tor  and  the  Contractor's  Surety 
or  Suretif^s  to  have  an  inspection  made  i<y  .n. 
engin-n;:  ,ippn)ved  by  the  Owner  for  the 
purpose  of  lietermining  the  exact  nutuni. 
extent  and  lotation  of  sut:h  defects. 

(f)  The  Engineer  may  recommend  to  tin- 
O.vner  that  the  Contractor  suspend  Ih^wurk 
wholly  or  in  part  for  such  period  or  peiiod>. 
as  the  Engini>er  may  deem  necessary  due  to 
unsuitable  weather  or'such  other  conditin!!'. 
as  are  con-^itiered  unfavorable  for  the 
sat isf,:t  lory  prosecution  of  the  work  tir 
b«!cause  of  the  f.illure  of  the  Contractor  !• 
I  omply  with  any  of  the  provisions  of  thi' 
Contrni  t:  Provided,  however,  that  the 
(A)nfr.ii  tor  shall  not  suspend  work  pursu..;;! 
to  this  provision  without  wTitten  authoritv 
from  the  Owner  so  to  do.  The  time  of 
completion  hereinabove  set  forth  shall  li<' 
increased  by  the  number  of  days  of  any  sui !) 
suspension,  ext  ept  when  such  suspension  iv 
due  to  th<'  failure  of  the  Contractor  to  cor:;p!\ 
with  any  of  the  provisions  of  this  Contnu  t. 
In  the  eVunf  that  work  is  suspended  by  lh<i 
(;ontr;ii  for  with  the  consent  of  the  Owner, 
the  (kmlr.K  for  before  resuming  work  sh.ill 
give  the  Owner  at  least  twenty-four  (24) 
hours'  notii  e  thereof  in  writing. 

Set  tion  4.  Unsuitable  Workmanship.  Th^- 
acceptan*  e  of  any  workmanship  by  the 
Owner  or  the  EngincHjr  shall  not  pret  ludr  thi- 
Kubsequent  rejet  tion  thereof  if  such 
workmanship  shall  be  found  to  be 
unsuitable.  Workmanship  found  unsuiialilf 
beftjre  final  acceptance  of  the  work  shall  Ix* 
remedied,  by  and  at  the  expense  of  the 
Contra*  lor.  The  Contractor  shall  not  h^' 
entitled  to  any  payment  hereunder  so  long  .i> 
any  unsuitable  workmanship  in  respect  to 
the  Projet  f  of  whit  h  the  Contractor  shall 
have  had  notit  e,  shall  not  have  been 
remedieti 

ARTICIJ;  111— PAYMENT 

.Sfi  lioi)  1.  Payments  to  Contrat:lor. 

(a)  Within  the  first  fifteen  (15)  days  ol .  ..t ;. 
(.iilendrtr  njonth,  the  Owner  shall  maki-; 
parti.d  p,.\ii)i'nf  to  the  Contractor  for  wti:i 
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.K  Lomp'.ished  during  the  pre<  m 

inonth  on  the  basis  of  a  statement 

( ompleted  clearing  units  furnis 

tertified  to  by  the  Contractor  an 

fiy  the  Owner  solely  for  the  pu 

pa>-Tnt'tit.  Provided.  ho\ve\er.  t 

rtpprovn!  by  the  Owner  shnll  no' 

approval  of  the  workmanship  or 

Only  ninety  percem  (90%)  of  a, 

statement  approved  during  the 

S«  cijon  shall  be  paid  by  the  Ow 

Contrai  tor  prior  to  completion  < 

I'lton  completion  by  the  Conrrst 

c.lfarmji;  of  a  Section,  the  Contra 

pn.'pare  a  Final  Inventory  of  the 

showing  the  total  number  and  i.i 

(tearing  units  and  shall  deliver  I 

.1  CtrtifK  ate  of  Contractor  and  ii 

.Agreement  in  the  form  attac  hcd 

showing  the  total  cost  of  the  woi 

.inti  staling  (1)  that  all  person.s  w 

furnished  labor  in  connection  w 

Proiect  and  subcontractors  who 

lurnished  ser\i(es  for  the  Projer 

p.iid  in  full  and  [2]  that  the  Cont 

hold  the  Owner  harmless  againsi 

.irisuig  out  of  the  Contractor's  pt 

hereunder  which  may  have  been 

filt-d  against  the  Owner.  L'pon  '.h 

1)1  such  certificate,  the  Owner  sh, 

iiaymer.t  to  the  Contractor  of  all  , 

'.vhic  h  the  Contractor  shall  be  e!)i 

thereunder  which  shall  not  have 

Hi)  Ths  Contractor  shall  be  p;.i( 

iius.s  of  the  number  of  clcariri;  u 

1  ompleted  at  the  direction  ot  llu; 

^hown  by  the  Final  Inventorv:  I'r 


r|  OSes  ( 
hJt 


r 


however,  that  the  total  cost  shiiil 


the  total  contract  price  for  th>;  Pr 
tiirth  in  the  Acceptance,  unless  s 
'>h<;il  have  been  approved  in  wr;f 
Owner 

(( )  .No  pa>-nient  shall  (k-  due  w 
C(.:;:riit  tor  is  in  default  in  res[)c-(  I  of  anv  of 
'he  provisions  of  this  Contra(  t  an  I  the  Owner 
(u.iv  withhold  from  the  Contr.^(  !c    the 
.iriiount  of  any  claim  by  a  third  p,  rtv  against 
e::her  the  Co.i tractor  or  the  Own.^  •  tK3Sed 
■  ■;«;:  cin  alleged  failure  of  the  t;<J!  tructor  to 
jiertunn  :he  work  hereunder  in  iii    ord.ince 
■.\  iih  the  provisions  of  the  Coniiai  t 

I'll  If  no  Sections  are  desigr.atee 
Ii.  .Si.Ttian  1  (c)  the  term  •'Seition 
me;  II  tor  purposes  of  this  subsect 
.\rri(  le  iV,  Section  3  (b)  onl\.  a  p, 
l'ro;e»  t  as  designated  by  the  Ow  n 
represents  at  least  twenty-five  per 
lit  the  totdi  rx>ntract  price  as  ^!,ii.> 
Ai  ceptance. 

(•■I  IfteresT  at  tlie  rale  of 
I  "i)  per  annum  shill  Ije  pii 

Owner  to  the  Contractor  on  all  unfra 
haiances  due  on  monihlv  stat'jm- 
(ommencing  fifteen  (15)' days  afte 
ihite:  provided  the  delay  in  pa\Ti 
the  due  date  is  not  caused  by  an> 
w'thu)  the  control  of  the  Contra'  tc  r 


•  for  purposes  of  such  month; 
shall  be  the  fifteenth  day  of  each 
month  provided  (1)  the  Contra(  toi 
Se»„re  the  fifth  dav  of  such  nioiith 


Ir.-'  Owner  sh«)il  instrt  .i  t.ne  «.'qu,i 
:  iivP!,!  P.-i-ne  Rate"  listed  in  the  'Moi 
«'t;ion  of 'he  Wail  Street  lourn.i'.  ..:.  ■•■. 
.-.li.t.Kin':  o  bid  :^  liisiicfi. 
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submitted  its  certification  of  right-of-way 
clearing  units  completed  during  the 
preceding  month  and  (2)  the  Owner  on  or 
before  the  fifteenth  day  of  such  month  shall 
have  approved  such  certification.  If  for 
reasons  not  due  to  the  Contractor's  fault, 
such  approval  shall  not  have  been  given  on 
or  l)efore  the  fifteenth  day  of  such  month,  the 
due  date  for  purposes  of  this  subsection  (e) 
shall  be  the  fifteenth  day  of  such  month 
notwithstanding  the  ab.sence  of  the  approv;il 
Q)f  the  certification. 

(11  Interest  at  the  rate  of percent  - 

(  %)  per  annum  shall  be  paid  by  the 

Owner  to  the  Contractor  on  the  final  jiaymenl 
tor  the  Project  or  any  completed  Section 
thereof,  commencing  fifteen  (15)  da\s  after 
the  due  date.  The  due  date  for  purposes  cjf 
such  final  payment  shall  be  the  date  of 
approval  by  the  Owner  of  the  Final  Inventorv 
iuid  receipt  ot  the  Certificate  of  Contractor 
and  Indemnity  Ag.j-eement  as  conditions 
pre(  edent  to  the  making  of  final  pavmeut. 

Section  2.  Payments  to  Subcontractors.  The 
Contractor  shall  pay  each  subcontractor,  if 
ar.y.  within  five  (5)  days  after  receipt  of  any 
payment  from  the  Owner,  the  amount  thereof 
allowed  the  Contractor  for  and  on  account  of 
servii  es  performed  by  each  subroi; tractor 
AK'I1CL£  IV— PARTICULAR 
INOKKTAKLNGS  OF  THE  CO.M  lUCI  OK 

Se<  ;io:i  1.  Protection  to  Persons  and 
P.'-operty.  The  Contractor  shall  at  all  times 
fake  all  reasonable  precautions  for  the  safetv 
of  employees  on  the  work  and  of  the  jnililic. 
and  shall  comply'with  all  applicable 
jiiovisions  of  Federal,  stale,  and  nuini(.ipal 
safety  laws  and  building  and  construction 
codes,  as  well  as  the  safety  rules  and 
regulations  of  the  Owner.  All  machinerv  ;:n(l 
etjuipment  and  other  physical  hazaids  shall 
tje  guarded  in  accordance  with  the  "Manual 
of  .^t.c'.dent  Prevention  in  C>!nstrut.tii;i;"  of 
the  .Assot.iated  General  Contnictors  of 
America  unless  such  instructions  are 
iiif  ompatihie  with  Federal,  slate,  or 
nuinicipa!  laws  or  regulations. 

The  following  provisions  shall  r.oi  lum; 
Ihe  gener.ility  of  the  above  requirements; 

(ii)  The  Contractor  shall  so  <  ondu(  t  work 
on  the  Project  as  lo  cause  the  least  po'isible 
obstruc  tion  of  public  highways. 

!b)  The  Contractor  shall  provide  a:id 
maintain  all  such  guard  lights  and  other 
protection  for  the  public  as  may  be  refjuired 
by  applicable  statutes,  ordinana";,  and 
regulations  or  by  local  conditions. 

(( 1  The  Contractor  shall  do  all  things 
iiBcessa.'v  or  expedient  to  properly  prote(  i 
any  and  all  parallel,  converging,  and 
intp.-secting  lines,  joint  line  poles,  highivays. 
and  any  and  all  property  of  others  from 
damage,  and  in  the  event  that  any  such 
parallel,  converging  and  intersecting  lines, 
joint  line  poies.  highways,  or  other  propertv 
are  damaged  in  the  course  of  work  on  the 
I*ro,e<  t  the  Contractor  shall  at  its  ow n 
e\[)ense  restore  any  or  all  of  such  damaged 
property  immediately  to  as  good  a  stale  as 
before  such  damage  occurred. 

(d)  Where  the  right-of-way  of  the  Projeti 
t.'civerses  cultivated  lands,  the  Contractor 
shall  limit  the  movement  of  his  (.n-ws  ari<! 
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equipment  so  as  to  cause  as  little  damage  as 
possible  to  crops,  orchards,  or  property  and 
shall  endeavor  to  avoid  marring  the  lands. 
All  fences  which  are  necessarily  opened  or 
moved  during  work  on  the  project  shall  l)e 
replaced  in  as  good  condition  as  the\  were 
found  and  precautions  shall  l>e  taken  to 
prevent  the  escape  of  livestock.  The 
Contractor  shall  not  be  responsible  for  loss  ol 
or  damage  to  crops,  orchards,  or  properly 
(other  than  livestock)  on  the  right-of-way 
necessarily  incident  to  work  on  the  Project 
and  not  caused  by  negligence  or  ineffic  lent 
operation  of  the  Contractor.  The  Contrador 
shall  be  responsible  for  all  other  loss  of  or 
damage  to  crops,  orchards,  or  properiv. 
whether  on  or  off  the  right-of-way.  and  for  all 
lr)ss  of  or  damage  to  livestock  caused  by  work 
on  the  Project.  The  right-of-way  for  purposes 
of  this  said  section  shall  t  onsist  of  an  area 

extending feel  on  both  sides  of  th- 

center  line  of  the  poles  along  the  route  of  the 
Project  lines.  plu.s  such  area  reasonablv 
requirtfd  by  the  Contractor  for  access  to  the 
route  of  the  Project  lines  from  public  rn.ids 
to  c:arr\-  on  the  work. 

(e)  The  Project,  from  ihe  ronwneiu.eiiu.-nl  ot 
work  to  completion,  or  to  such  earlier  dale 
or  dates  when  the  Owner  may  take 
possession  and  control  in  whole  or  in  part  as 
hereinafter  provided,  shall  be  under  the 
(harge  and  control  of  the  Contrac  tor  and 
during  such  period  of  control  bv  the 
(Contractor  ail  risks  in  connection  with  tin- 
work  on  the  Project  and  the  materials  to  b'- 
used  therein  shall  be  borne  by  the  Cont.'-a(  tn: 
The  Contractor  shall  make  good  and  fully 
repair  all  injuries  and  damages  to  the  P:oje(  t 
or  any  portion  thereof  under  the  cijiUrol  of 
the  Contrat  lor  by  reastm  of  an  at  t  of  Clod  or 
other  casually  or  cause  whether  or  not  tlie 
same  shnll  have  occurred  by  reason  t;!  ihe 
Contractor's  negligem  e. 

(i)  To  the  maximum  extent  permitted  In 
laiv.  Contractor  shall  defend,  indemnifv.  iind 
bold  harmless  Owner  and  Owner's  dini  tors, 
offi  ers.  and  employees  from  all  cl.iims. 
(.auses  of  action,  losses.  Ii.;i)ilities.  and 
exjjenses  (including  n-asonable  a'torii.'vs 
h.'es)  for  persona!  loss,  injury,  or  death  in 
persons  (including  but  not  limitud  to 
Contrador's  employees)  and  loss,  damage  in 
or  destniction  ol  Owner's  jiroperty  or  the 
propcirty  of  any  other  [Msrson  or  entit\ 
(including  but  not  limited  to  Conlr.K  •,■!'. 
property)  in  any  manner  ;irising  out  oi  or 
(  onnected  with  the  Contract,  or  the  materials 
or  equipment  supplied  or  ser\  ices  performed 
by  Contractor,  its  subcontractors  ai:d 
suppliers  of  any  lier.  But  nothing  l.erein  shaji 
be  construed  as  making  C(<ntra(  ior  li.ible  lor 
any  injury,  death,  loss,  damage,  or 
destruction  caused  by  the  sole  negli^.  nte  oi 
Owner. 

(ii)  To  the  maximum  e.xtent  permitted  h\ 
law.  Contractor  shall  defend,  indtrmnify.  and 
hold  harmless  Owner  and  Owner's  directors. 
officers,  and  employees  from  all  liens  oiid 
cla.nis  filed  or  asserted  againsi  0^vile^.  its 
directors,  officers,  and  employees,  cir 
Owner's  property  or  laciiities.  for  ser\ic..s 
performed  or  materials  or  equipment 
furnished  by  Contraclor.  its  subcontrac  tors 
and  suppliers  of  any  lier.  and  from  all  losses, 
demands,  and  causes  of  action  arising  out  of 
any  su(  h  lien  or  i  laim.  Contrac  tor  shad 


promptly  dischai^e  or  remove  any  such  lien 
or  claim  by  bonding,  pavment.  or  otherwise 
and  shall  notif>'  Owner  promptly  when  it  has 
done  so.  If  Contractor  does  not  cause  such 
lien  or  claim  to  be  discharged  or  released  by 
payment,  bonding,  or  otherwise,  Owner  shall 
have  the  right  (but  shall  not  be  obligated)  to 
pay  all  suras  necessary  to  obtain  anv  such 
discliarge  or  release  and  to  dedud  all 
atnounts  so  paid  from  the  amount  due 
Ciontractor. 

(iii)  Cxjntractor  shall  provide  to  Owner's 
satisfaction  evidence  of  Contractor's  ability  to 
mmply  with  the  indemnification  rsrovisions 
of  subparagraphs  i  and  ii  above,  which 
evide:ic:e  may  include  but  may  not  be  limited 
to  a  bond  or  liability  insurant  e  policv 
obtained  for  this  purpo.se  through  a  licensui 
surety  or  insurance  companv. 

(f)  Any  and  all  exccfss  earth,  rtx  k.  debris, 
underbrush,  and  other  useless  material  shall 
be  removed  by  the  Contractor  b-om  the  site 
ot  the  Project  as  rapidly  as  practii  able  as  tl:e 
work  progresses.  The  Contractor  shall  not 
deposit  trash  in  streams  or  waterwavs.  and 
shall  not  deposit  herbicides  orothijr 

1  hemicals  or  their  containers  in  or  near 
streams,  waterways  or  pastures. 

(g)  lipon  violation  by  the  Conlrat  lor  of  any 
provisions  of  this  section,  after  written  notice 
tif  sue  h  violation  given  to  the  Couiractor  bv 
the  Owner,  the  Contraclor  shall  iinrnetliately 
Kirifc.i  such  violation,  l'pon  failure  of  the 
(Contractor  so  to  do  the  Owner  mav  correct 
sue  h  violation  at  the  Conlrat  tor's  expense, 

(1.)  The  Contractor  shall  submit  to  the 
Owner  monthly  reports  in  duplit  ate  of  all 
a<  citlents.  giving  such  data  as  ma\  be 
prest  ribed  by  the  Owner. 

(il 'Ihe  (Jontrae:tor  shall  r.oi  pUMeed  wit!; 
the  cutting  of  trees  or  t  learing  of  right-of-w.iV 
v.iiliKu!  written  notincation  from  the  Owner 
il:at  propi'r  authorization  has  hei-u  received 
IiDiu  theowner  of  the  propertv  ar.d  the; 
Contractor  shall  promptly  notify  the  Owner 
whenever  any  landowner  objcn  ti;  to  the 
Irininiingor  felling  of  any  lrei?s  or  ihe 
;)er!ormaiiCe  of  any  other  work  on  h.is  land 
in  f  onntjction  with  the  Project  and  shall 
iibtuin  the  consent  in  writing  of  the  Owner 
lieftiK-  proceeding  in  anv  sui  h  i  ase 

Set  tiiKi  2.  Insurance  The  Contrat  tor  shall 
;ak»;  out  and  maintain  throughout  the  period 
iif  ibis  Agreement  the  foUtnving  mminuini 
.luio'.inis  of  insunmce: 

(.i)  Worker's  compt!nsaiit,n  .uui  eiTiplover's 
ii.ibility  insurance,  as  rwjuired  by  law, 
( iiveriiigall  their  employees  who  periorni 
.ip.v  of  the  obligations  of  the  contractor, 
engineer,  and  architect  uhd<;r  die  contract.  Ii 
tiny  employer  or  employee  is  not  subject  to 
wtirkers'  compensation  laws  of  the  gcnemini; 
s'.ite.  then  insurance  shall  be  obtained 
V  fiiui-.tarily  to  extend  to  the  employer  and 
employee  coverage  to  the  same  extent  as 
•hciugh  the  employer  or  employee  were 
siibjei  t  to  the  workers'  compensation  laws. 

(b)  Public  liability  insurance  covering  all 
iijMTations  under  the  contract  shall  have 
limiis  for  bodily  injur\'  or  death  of  not  less 
than  51  million  each  occurrence,  limits  for 
(iroperty  d.image  of  not  less  than  Si  million 
eat  h  occurrenc;e.  and  Si  million  aggregate  for 
accidents  during  the  policy  period.  A  single 
limit  of  Si  million  of  bodily  injury  and 
: in ipertv damage  is  acceptable.  This  re<|uire<i 


insurance  may  be  in  a  policy  or  policies  of 
insurance,  primary  anei  excess  including  Ihe 
umbrella  or  catastrophe  form. 

(t )  Automobile  liability  insurance  on  all 
motor  vehicles  used  in  ctjnnection  with  the 
conlract, 'whether  owned,  nonowned,  or 
hired,  shall  have  limits  for  bodilv  injury  cir 
death  of  not  less  than  Si  million  per  person 
and  Si  million  each  cx.currence,  and  properly 
damage  limits  of  51  million  for  eat  h 
occ  urrence.  This  required  insurance  mav  be 
in  a  policy  or  poiit:ies  of  insurance,  primary 
and  excess  including  the  umbrella  or 
catastrophe  form. 

The  Owner  shall  have  the  right  at  any  lime 
to  require  public  liability  insurant  e  and 
property  damage  liability  insurance  greater 
than  those  required  in  subsection  "b"  and 
"t  "  of  this  Section.  In  any  such  event.  t)ie 
additional  premium  or  premiums  pavable 
solely  as  the  result  of  such  additionai 
insuranc  e  shall  be  added  to  the  Conlrat  I 
price 

The  polii  ies  of  insurant  e  shall  be  in  such 
form  and  issued  by  such  insurer  as  shall  be 
salisfat  lory  to  the  Owner.  The  Uiddtrr  shall 
furnish  the  Owner  a  t  ertificale  evidenc;ing 
compliant:e  with  ihe  foregoing  requiremenls 
yvhii :h  shall  provitle  not  le.ss  than  (30)  davs 
prior  wrillen  notice  to  the  Owner  of  anv 
taiieellalion  or  mali?rial  change  in  the 
insiiiance. 

.Se;  tion  3.  Delivery  of  Possession  ar.il 
Ctintro!  to  the  Owner. 

(;il  Ipt)!)  written  request  of  Ihe  Owner.  IJie 
Contractor  shall  ileliver  lo  the  Owner  full 
possession  and  control  of  any  portion  of  the 
I'rojet  t  provided  ihe  Contractor  shall  have 
been  paid  at  least  ninthly  pen  ent  (')()"<,)  of  the 
tost  of  the  work  of  such  poriion.  l'pon  such 
delivery  of  possession  and  t  tintrol  to  tli" 
Owiiei.  the  risks  and  obligations  of  tin- 
Contraclor  as  sc't  forth  in  .Section  1(e)  oi  this 
.Arlii  !e  IV  with  respei:!  to  sot  h  portion  so 
i!elive.-ed  to  tile  Owner,  shiul  be  lermiiialed; 
Provided.  htAvever.  that  nothing  he.'ein 
tontained  shall  relieve  the  Conlrattor  f»f  ar\ 
liability  with  aspet  I  to  unsuilable 
wtirkiiianship  as  spet  ified  in  .Xr^ii  le  II. 
Set  tion  4 

|b)  Where  i!ie  t  or.struttion  nt  a  Set  iiiin-.is 
liereinbeftire  deTined  in  .^rtit  !e  II.  Set  tion 
1(i  1  a.-d  Artie  it!  III.  Section  1(d)  shall  have 
been  t  ompleted  by  the  Conlrat  fur.  the  (Jwr.er 
agrei~i,  after  receipt  of  a  written  request  from 
ihe  Cxintraclor.  to  accept  deliver\-  of 
possessi(;i)  i)nd  control  of  such  Set  titjii  upon 
having  icspecled  the  Section  and  having 
fc'iind  'be  work  at  t.epl.-!b!e.  L'ptju  sui  1; 
delivery  of  the  possession  anti  i  tintrol  ol  ai.v 
such  ,S<'i;»ion  to  the  Owner,  the  »isk  and 
obligations  of  the  Contmi.ttir  as  set  forth  in 
.Artit  ie  IV.  .Section  1(e)  hereof  witfi  respect  lo 
silt  h  S«:clion  so  delivered  lo  the  Owner  shall 
Ih;  le.'-minatcd;  Provided,  however,  llint 
nt)thing  herein  c:ontained  shall  relieve  ihe 
Contrat  tor  of  any  liability  wiih  rc's|)e<.i  lo 
unsuitaiile  workmanship  as  s|Mt  itled  in 
.'\rtii  le  II.  Section  4  hereof. 

.Section  4.  Assignment  of  Guarantees.  Ail 
guarantees  of  materials  and  workmanship 
niiuiiiig  in  favorof  the  Contrattor  shall  be 
tr.insterred  and  assigned  lo  the  OvMier  prioi 
id  the  timi!  the  Conirai  Itir  ret  lives  fin.il 
pavment  for  anv  Section 


ARTICLE  V— RI-MEDIES 

.Seelion  1.  Completion  cm  (kintractor's 
Default.  If  default  shall  be  made  by  the 
(kjntrae:tor  or  by  any  subcontractor  in  iht; 
performance  of  any  of  the  terms  of  this 
Proposal,  the  Owner,  without  in  any  mannei 
limiting  its  legal  and  equitable  remedies  in 
the  circumstances,  may  serve  upon  Ihe 
Ciintractor  and  the  Surety,  if  any.  a  wrillen 
notice  requiring  the  Cxintractor  lo  t  ause  sut  h 
default  to  l)e  ct)rrected  forthwith.  I'nlitss 
within  twenty  (20)  days  after  the  service  of 
sue  h  no|ic:e  upon  the  Contractor  and  the 
Surety,  if  any.  such  default  shall  be  correctcid 
or  arrangements  for  the  correc  tion  thereof 
satisfat;tory  to  the  Owner  shall  b»^  made,  the 
Owner  may  take  over  the  work  on  the  Projet  I 
and  prosecute  the  same  to  t:ompleticjn  by 
conlrat  t  or  otherwise  for  the  at:t  ount  antl  al 
the  expense  of  the  Contraclor.  and  the 
(Contractor  shall  be  liable  lo  the  Owner  ior 
any  ttisi  or  expense  in  ext  ess  of  the  i  nntnii  t 
prite  cxcasioned  therebv.  In  such  event  the 
Owner  may  take  possession  of  and  utilize,  in 
I  ompleling  the  Project,  any  matcTials.  tools, 
supplies,  equipment,  appliance,  and  plant 
belonging  to  the  Contraclor  or  any  of  iis 
subcontractors,  which  may  be  situated  al  the 
site  of  the  Project.  The  Owner  in  sut  h 
I  imtiiigent  y  may  exert  ise  any  rights,  claims, 
or  demands  which  the  Contractor  mav  have 
.igainst  third  persons  in  connection  with  this 
Proposal  and  ior  sut  h  purpose  Ihe  Contrac  lot 
dtjes  hereby  assign,  transfer,  and  set  over 
iiiilo  the  Ow  lier  ail  sut  ri  rights,  c  laims.  iiiid 
deinantls. 

.Set  lion  2.  I.:quitiatt?d  I)am."-ges.  The  time  c»! 
the  Ctiiliplelion  of  (ile.iring  is  of  Ihe  essente 
of  the  (icji.trat  t.  Should  the  (Conlrat  lor 
neglect,  refu  :e  or  fail  lo  i  omjileto  the  i  le.irin.; 
within  the  time  herein  agreed  upon,  aller 
giving  t;ffe(t  to  exleiisions  of  lime,  if  anv, 
herein  prtjvidtid,  then,  in  that  event  anil  in 
view  of  liie  diffit  uliy  of  esiimaiiiig  with 
ex.ii  tnitss  d.iin.iges  cuised  by  sue  h  ileiav.  liie 
Owner  shnll  have  the  right  todi-dutt  trmn 
anil  ret. oil  tiiil  of  sin  h  monies  which  mav  In- 
tiien  due.  or  whic  h  mav  bet  time  i!ue  .iiitl 
paviible  tti  lliir  (Ctiiiir.iclor  Ihe  sum  o! 
tliil!ars(  )  per  day  for  eai  i.  .inti  everv 

das  lh.it  siK  h  woik  is  delayi'd  in  iis 
I  onjpletiiin  beyond  Ihe  specified  lime,  as 
liqiiid.ited  damages  and  not  as  a  peiiallv:  ii 
the  amouni  due  ,^ml  lo  bet  time  due  from  the 
Ow  ner  to  the  (Conirai. lor  is  iiisufl.cjeni  lo  (lav 
■  n  hill  anv  sii<  h  lit|uidaled  damages,  the 
(Cdiit.-ai  lt>r  .shall  pay  lo  liie  (Jwner  the 
anoiint  necessary  lo  elfei  I  sui  h  payment  in 
lull:  i'rovided.  hovvt-vr.  Ihat  ihe  Owner  shall 
promptly  notify  Ihe  (Contrattor  in  writing  ol 
llie  manner  in  whit  h  Iht?  amoiinl  retained, 
tletliii.tr?il  or  (liiinied  as  liquidated  damai;*"- 
was  cmnpuled. 

.Sei  tion  3.  Cumulative  Kemedies  Lvery 
right  or  renii^dy  herein  t;onferred  upon  or 
reservcti  to  the  Ownt^r  shail  be  t  uniiilativ«- 
shall  be  in  adtlilion  lo  every  right  and 
remetiy  now  or  ht?reafter  existing  .^l  law  tjr  ):: 
trqiiify  or  by  staliite  and  tlie  pursuit  of  any 
right  or  remedy  shall  not  b<;  c:onslrut^d  as  .in 
election:  Provided,  however,  lhat  Ihi; 
provision  of  Section  2  of  this  Article  shall  hi' 
the  exc  lusive  measure  of  damages  ftjr  failure 
bv  the  (Coiitr.'it.tor  to  tioniplele  the  t  learing 
wilhui  die  time  heri-in  agreetl  upon 
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ARTICLE  VI— MISCELLANEC  t 
Section  1.  Definitions. 

(a)  The  tenn  £ng/neer  shall 
engineer  employed  by  the  C 
engineering  services  for  the 
Engineer's  duly  authorized 
representatives.  The  term  "Enj 
mean  "Owner"  if  no  engineer 
the  Owner  to  provide  engineer 

(b)  The  term  Completion  of 
mean  full  performance  by  the 
the  Contractor's  obligations  u 
(k)ntratt  and  all  amendments 
thereof  except  the  Contractor's 
respect  of  furnishing  (1)  the 
Cjjnfracfor  and  Indemnity  A^ 
(2)  the  Final  Inventory  both  ref 
Artit  ie  III.  Section  1  hereof. 

(r)  The  tnnn  Completion  sha  I 
purformance  by  the  Contractor 
(x)ntractor's  obligations  under 
and  all  amendments  and  revisi 
n;lating  to  any  Section  of  the 
I'roJHCt. 

S«  tion  2.  Patent  Infringeme 
(x)ntrattor  shall  save  harmless 
indemnify  the  owner  from  any 
rliiims,  suits  and  proceedings 
infringement  of  any  patent  or 
I  ovt>ring  any  materials  or  equi 
( onstructiOD  of  the  Project. 

Section  .1.  Permits  for  Explo_ 
permits  necessary  for  the  handl 
dynamite  or  other  explosives  ia 
with  the  constrjction  of  the  Pre 
obtuined  by  and  at  the  expense 
("untractor. 

Section  4.  Compliance  with  .' 
Ki'gulations.  The  Contractor  wi. 
with  all  applicable  statutes,  ord 
rules,  and  regulations  pertainin 
The  Contractor  acknowledges 
fiimiliar  with  the  Rural  Electri... 
193C.  as  amended,  the  so-called 
Statute  (48  Stat.  948),  and  regul 
piu-suant  thereto,  and  18  U.S.C. 
1001,  as  amended.  The  Contrac 
understands  that  the  obligations 
parties  hereunder  are  subject  to 
applicable  regulations  and  orde 
governmental  agencies  having  j 
the  premises. 
Sof  tion  5.  Equal  Opportunity 
(a)  Contrai  tor's  Representatio 
The  Contractor  represents  tha 

It  has ,  does  not  have 

employees,  and  if  it  has,  that  it 

nf't furnished  the  Equal  Ei.. 

Opportunity — Employers  Inform 
EtO-1.  Standard  Form  100,  reqi 
i-inployers  with  100  or  more  em 
pursuant  to  Executive  Order  111 
VII  of  the  Civil  Rights  Act  of  196 1 

The  Contractor  agrees  that  it  v 
prior  to  the  award  of  any  subcon 
mure  than  SlO.OOO  hereunder  to 
•subcontractor  with  100  or  more 
statement,  signed  by  the  propos_ 
subcontractor,  that  the  proposed 
subcontractor  has  filed  a  curren 
Standard  Form  lOO.  The  Contra_ 
that  if  it  has  100  or  more  employ 
not  submitted  a  report  on  Standa 
for  the  current  reporting  year  am 
Contract  will  amount  to  more 
the  Contractor  will  file  such  r 
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required  by  law,  and  notify,  the  Owner  in 
writing  of  such  filing  prior  to  the  Owner's 
acceptance  of  this  Proposal. 

(b)  Equal  Opportunity  Clause.  During  the 
performance  of  this  Contract,  the  Contractor 
agrees  as  follows: 

(1)  The  Contractor  will  not  discriminate 
against  any  employee  or  applicant  for 
emplojTnent  because  of  race,  color,  religion, 
sex.  or  national  origin.  The  Contractor  will 
take  affirmative  action  to  ensure  that 
applicants  are  employed,  and  that  employees 
are  treated  during  employment  w  ithout 
ri>gard  to  their  race,  color,  religion,  sex.  or 
national  origin.  Such  action  shall  include, 
but  not  be  limited  to  the  following: 
Employment,  upgrading,  demotion  or 
transfer;  retruitment  or  recruitment 
advertising;  layoff  or  termination;  rates  of  pay 
or  other  forms  of  compen.sation:  and 
selection  for  training,  including 
apprenticeship.  The  Contractor  agrees  to  post 
in  conspicuous  places,  available  to 
employees  and  applicants  for  emplo\Tneni, 
notices  to  be  provided  setting  forth  the 
provisions  of  this  Equal  Opportunity  Clause. 
f2)  The  Contractor  will,  in  all  solicitations 
or  advertisements  for  employees  placed  by  or 
on  behalf  of  the  Contractor,  state  that  all 
qualified  applicants  will  receive 
(  onsideration  for  employment  without  regard 
to  race,  color,  religion,  sex,  or  national  origin. 

iV  The  Contractor  will  send  to  each  labor 
union  or  representative  of  workers  with 
whi(  h  it  has  a  collective  bargaining 
agreement  or  other  contract  or 
understanding,  a  notice  to  be  provided 
advising  the  said  labor  union  or  worker's 
representatives  of  the  Contractor's 
commitments  under  this  section,  and  shall 
post  copies  of  the  notice  in  conspicuous 
places  available  to  employees  and  applicants 
for  employment. 

(4)  The  Contractor  will  comply  with  nil 
provisions  of  Executive  Order  11246  of 
September  24. 1965,  and  of  the  rules, 
regulations  and  relevant  orders  of  the 
.Secretary  of  Labor. 

(5)  The  Contractor  will  furnish  all 
information  and  reports  required  by 
Exwutive  Order  11246  of  .September  24. 
1965.  and  by  rules,  regulations  and  orders  of 
the  Secretary  of  Labor,  or  pursuant  thereto, 
and  w  ill  permit  access  to  its  books,  records 
and  ari.ounts  by  the  administering  agency 
and  the  Secretary  of  Labor  for  purposes  of 
investigation  to  ascertain  compliance  with 
such  rules,  regulations  and  orders. 

(6)  In  the  event  of  the  Contractor's 
noncompliance  with  the  Equal  Opportunity 
Clause  of  this  Contract  or  with  any  of  the  .said 
rules,  regulations  or  orders,  this  Contract  may 
be  cancelled,  terminated  or  suspended  in 
whole  or  in  part  and  the  Contractor  may  be 
declared  ineligible  for  further  Government 
contracts  or  federally-assisted  construction 
contrarts  in  accordance  with  prcxredures 
authorized  in  Executive  Order  11246  of 
September  24. 1965.  and  such  other 
sanctions  may  be  imposed  and  remedies 
invoked  as  provided  in  the  said  Executive 
Order  or  by  rule,  regulation  or  order  of  the 
Secretary  of  Labor,  or  as  otherwise  provided 
by  law. 

(7)  The  Contractor  will  include  this  Equal 
Opportunitv  Clause  in  every  subcontract  or 


purchase  order  unless  exempted  by  rules, 
regulations  or  orders  of  the  Secretary  of  l.atio'- 
issued  pursuant  to  Section  204  of  Executive; 
Order  11246  of  September  24. 1965,  so  that 
such  provisions  will  be  binding  upon  each 
subcontractor  or  vendor.  The  Contractor  will 
take  such  action  with  respect  to  any 
subcontrac-t  or  purchase  order  as  the 
administering  agency  may  direct  as  a  muiciis 
of  enforcing  such  provisions,  including 
sane  tions  for  noncompliance:  Provided, 
however,  that  in  the  event  a  Contractor 
becomes  involved  in,  or  is  threatened  with 
litigation  with  a  subcontractor  or  vendor  ;is 
a  result  of  such  direction  by  the 
administering  agency,  the  Contractor  mav 
request  the  United  States  to  enter  into  s.i'c  r; 
litigation  to  protei  t  the  interests  of  the 
L'nited  States. 

(c)  Cerfinrrtte  of  Nonsegregated  Facilities. 
The  Conlrac  tor  certifies  that  it  does  not 
maintain  or  provide  for  its  employees  anv 
segregated  facilities  at  any  of  its 
establishments,  and  that  it  does  not  permit  ii- 
employees  to  perform  their  ser\  ices  at  any 
IcKation,  linder  its  control,  where  segrc;^;ifc(! 
facilities  .?.'>;  m.iintained.  The  Contractor 
I  ertifies  further  that  it  will  not  maintain  m 
provide  for  its  employees  any  segregated 
facilities  at  any  of  its  establishments,  and  i.^,.! 
it  will  not  pennit  its  employees  to  perform 
their  senic.es  at  any  location,  under  its 
control,  where  segregated  facilities  .ire 
maintained.  The  Contractor  agrees  that  a 
breach  of  this  certification  is  a  violation  a! 
the  Equal  Opportunity  Clause  in  this 
Contract.  As  used  in  this  certification,  tht- 
term  "«egri'gd'ed  facilities"  means  any 
waiting  rooms,  work  areas,  restrooms  luu! 
washrooms,  restaurants  and  other  eating 
arrtas.  tinvei  locks,  locker  rooms  and  otlitr 
sicjrage  or  dressing  areas,  parking  lots, 
drinking  fountains,  recreation  or 
enlert,?inmpnt  areas,  transportation,  and 
housi.'-ig  facilities  provided  for  employc-es 
w  hich  are  "^gregated  by  explicit  directi\  i-  or 
;u-e  in  fact  seg.>-g.jtcd  on  the  basis  of  rui  c, 
color,  toiigiun,  or  national  origin,  because  of 
habit,  Icxiil  custom,  or  other^vise.  The 
Coniidi  lor  ag.'-ee.s  that  (except  where  it  has 
obt.iined  identical  certifications  from 
proposed  subcontractors  for  specific  time 
periods)  ir  will  obtain  identical  certifications 
from  proposed  subcontractors  prior  to  the 
award  of  ^ubc  ontracts  exceeding  SlO.OOO 
which  are  not  exempt  from  the  provisions  of 
the  Equal  Opportunity  Clause,  and  that  it 
will  retain  sue  h  ccirtifications  in  its  files. 

Section  6,  Franchises  and  Rights-of-way. 
The  Contr.irtor  will  be  under  no  obligation  to 
obtain  or  a^vist  in  obtaining  any  franchises, 
authorizations,  permits,  or  approvals 
required  to  be  obtained  by  the  Owner  from 
Federal,  state,  county,  municipal  or  other 
authority;  any  rights-of-way  over  private 
lands;  or  any  agreements  between  the  Owner 
and  third  parties  with  respect  to  the 
construction  and  operation  of  the  Project. 

Section  7.  Nonassignment  of  Contract.  The 
Contractor  shall  not  assign  the  Contract 
effected  by  an  acceptance  of  this  Proposal  or 
any  part  thereof  or  enter  into  any  contract 
with  any  person,  firm  or  corporation  for  the 
performance  of  the  Contractor's  obligations 
thereunder,  or  any  part  thereof,  without  th( 
approval  in  writing  of  liie  Owner. 
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St!(  lion  8.  Extension  to  Successors  and 
Assigns.  Each  and  all  of  the  covenants  .ind 
Uiireemwnfs  contained  in  the  Contrart  effected 
by  the  acceptance  of  the  Proposal  shall 
extend  to  and  be  binding  upon  the  siitcessors 
and  <-i.-<:igns  of  the  parties  thereto. 

(Contractor) 
Bv (President) 

(Address) 

Am- ST: iSecretary) 

Diitf;  of  Proposal 

'Iliis  Proposal  must  be  .■signed  u  iih  iho  fu!i 
name  of  the  Contractor.  If  the  Contjat  tor  is 
ii  partnership,  the  Propwsal  must  be  signed  in 
the  partnership  name  by  a  partner.  If  the 
Coatracior  is  a  corporation,  the  Propusal 
must  be  signed  in  the  corporate  name  by  a 
duly  authorized  officer  and  the  corporate  se:d 
affixed  and  attested  by  the  Set  reinrv  ol  the 
Cijr[)orution. 

[Ascription  nf  Units 

Rii;ht-of-VVay  Clearing  Units; 
Rl-m.  The  unit  is  1,000  fwt  in  iw;,^th  and 
1(1  feet  in  width  (to  be  measured  on  one  side 
(if  the  pole  line)  of  actual  clearing  of  right- 
oi-way  This  includes  clearing  of  undirbrush. 
iri't;  removal,  and  such  tree  trimming  as  is 
required  so  that  the  right-of-uay,  except  for 

tree  stuinus  which  shall  not  exceed 

in  height,  shall  be  clear  from  the  groimd  up 
nt  the  width  specified  on  one  side  of  she  line 
i)f  p'iles  carrying  primary  conduitors.  Th:s 
unit  does  not  include  clearing  or  trimming 
associated  with  secondaries  or  servit  es 
uhiih  is  included  with  conductor  units.  The 
let!f;tli  of  actual  cl«>aring  shall  \w  measured  in 
a  straight  line  parallel  to  the  horizontal  line 
betueen  stak?s  and  across  the  maximum 
dimension  of  foliage  cleared  projec  ted  to  the 
j;r  jund  line.  All  trees  and  underbrush  across 
liie  width  of  the  right-of-way,  as  designated 
1)V  the  Engineer  shall  be  considered  Jo  he 
grouped  together  as  a  single  length  in 
measuring  the  total  length  of  clearing.  Spaces 
nlnr-.g  the  right-of-way  in  which  no  trees  are 
to  bt(  removed  or  trimmed  or  underbrush 
I  leaned  shall  be  omitted  from  the  total 
."leusureiiient.  All  length  tiiiis  arrived  at, 
■idded  together  and  divided  by  1.000.  shall 
ui'.e  the  number  of  1,000-foot  Rl-10  units  of 
(.i«iiir..i;  This  unit  includes  the  removal  or 
topping,  at  t'le  option  of  the  Contractor:  of 
danger  trees  outside  of  the  right-of-way  when 
so  'ir  migrated  by  the  Engineer.  (Danger  trees 
are  defined  as  dead  or  leaning  trees  wt:i(  h. 
in  falling,  will  affect  the  operation  of  the 
line  )  The  Contractor  shall  not  remove  or  trim 
shade,  firuit  or  ornamental  trees  unless  so 
iliref  led  by  the  Engineer. 

Rl-20.  This  unit  is  identical  wiih  R'.-IO 
•  •xcept  th<^t  width  is  20  feet  (to  be  measured 
10  feet  on  each  side  of  the  pole  line). 

Rl-.IO.  This  unit  is  identical  with  Kl-10 
ex.ent  that  width  is  30  feet  (to  be  ine.tsured 
1 ")  feet  on  each  side  of  the  pole  line). 

KHO.  This  unit  is  identical  with  Rl-10 
ev(  ept  that  width  is  40  feet  (to  be  mea^ired 
2t)  feet  on  each  side  of  the  pole  line). 

KCl-lO.  RCl-20,  RCl-30,  RCl-10.  These 
units  are  identical  to  the  respective  Rl  units 
ex;  epl  that  chemical  treatment  of  stumps  is 
required  in  addition  to  the  clearing  of 
underbrush,  tree  removal  and  tree  trimming 

1  M-12.  The  unit  is  1.000  feet  in  length  and 
( )  feet  in  width  (to  l)e 


J  feet  on  one 


measured 

side  of  pfjje  line  or  centerline  of  stnictures) 
of  actual  clearing  of  right-of-wav.  This 
inc  ludes  clearing  of  underbrush,  tree 
removal,  and  such  tree  trimming  as  is 
required  so  that  the  right-of-way,  except  for 
t-ee  stumps  which  shall  not  exceed 


in  height,  shall  be  clear  from  the  ground  up 
on  one  side  of  the  line  poles  carrying 
conductors.  (See  Detail  A,  Drawing  TM-12- 
2.\).  The  length  of  actual  clearing  shall  be 
measured  in  a  straight  line  parallel  to  the 
horizontal  line  Ijetween  poles  or  centerline  of 
strut  tures  and  across  the  maximum 
dimension  of  foliage  cleared  projected  to  the 
ground  line  (See  Detail  B.  Drawing  TM-1 2- 
2A1.  All  trees  and  underbrush  across  the 
width  of  the  right-of-way  shall  be  considered 
to  be  grouped  together  as  a  single  length  in 
measuring  the  total  length  of  clearing  (See 
Detail  C.  Drawing  TM-12-2A).  Spaces  along 
the  right-of-way  in  which  no  trees  are  to  be 
removed  or  trimmed  or  underbrush  cleared 
shall  be  omitted  from  the  total  measv.rement. 
Ail  k-ngth  thus  arrived  at,  added  together  and 
divided  by  1,000  shall  give  the  number  of 
TM-12  units  of  clearing.  The  Contractor  shall 
not  remove  or  trim  shade,  frjit  or  ornamental 
trees  unless  so  dirt^cted  by  the  Engineer  in 
writing. 

rM-12  (1).  This  unit  is  identical  with  TM- 
12.  except  the  full  width  of  the  right-of-way 

to  he  cleared  shall  be {___ )  feet 

wide  (to  be  measured (  )  feet 

on  each  side  of  the  pole  line  or  cenitrriine  of 
structures)  (See  Detail  D,  Drawing  TM-12- 
2A.) 

TMt:-12,  TMC-12  (1).  These  units  are 
identic  al  to  the  respective  TM  units  except 
that  chemical  treatment  of  stamps  is  required 
in  addition  to  the  clearing  of  underbrush,  tree 
removal  and  tree  trimming. 

TM-11.  The  unit,  for  purpose  of  quoting, 
i^  1,000  feet  in  length  of  clearing  off  the  right- 
ol-way.  The  Engineer  will  select  those  trees 
of  the  right-of-way  that  he  deems  to  be  a 
hazard  to  the  line  and  will  designate  them  to 
the  Cn:i;ractor  in  writi.ng  as  danger  trees. 
When  so  designated,  the  Contractor  shall 
remove  or  top  such  trees  at  his  option  except 
that  the  Contractor  shall  trim  and  not  remo\e 
shade,  fruit  or  ornamental  trees  unless 
otherwise  directed  by  the  Engineer  in  writing 
(S«^  Drawings  TM-12-2A  and  I'M-IO  for 
examples  of  danger  trees). 

The  measurement  of  length  of  right-of-wav 
to  lie  cleared  shall  be  considered  as  a  straight 
line  parallel  to  the  horizontal  line +>ct ween 
poles  or  centerline  of  structures,  such 
measurement  of  length  to  be  based  on^ 
maximum  dimension  of  foliage  (not  trunk) 
p'-ojecied  to  the  ground  line  (See  Details  E. 
F.  C.  and  H,  Drawing  rM-12-2A).  Dead  trees 
having  no  foliage  shall  be  measured  across 
the  maximum  dimension  and  multiplied  hv 
two.  (See  Detail  F,  Drawing  TM-12-2.M. 
Each  tree  so  removed  shall  be  added  together 
to  determine  the  total  length  of  clearing.  All 
length  thus  arrived  at.  added  together  and 
divided  by  l.OfW  shall  give  the  number  of 
1 M-13  units  (Example;  Details  E.  F,  C,  and 
H,  Drawiii5>TM-12-2A.  total  .1  of  aTM-13 
unit). 

TM-U.  The  unit  is  1.000  feet  in  length  and 

( )  feet  in  width  (to  be 

measured (  )  feet  on  one 


side  of  right-of-way  center  line)  of  actual 
clearing  of  right-of-way.  Trees  and 
underbrush  should  be  cleared  from  the 
ground  up  within  10  feet  of  any  structure 
location.  The  Engineer  will  mark  the  trees 
and  brush  to  be  cleared  to  provide 
"undulating"  boundaries.  I,ow  growing  trees 
and  brush  are  to  be  left  in  the  right-of-way 
to  the  extent  it  will  not  be  hazardous  to  the 
line  or  will  not  interfere  with  the  access  road 

The  length  of  actual  clearing  shall  be 
measured  in  a  straight  line  fwrallel  to  the 
horizontal  line  between  poles  or  center  line 
of  structures  and  across  the  maximum 
dimension  of  foliage  cleared  projected  to  the 
ground  line  (See  Detail  B,  Drawing  TM-12- 
2A).  All  trees  and  underbrush  cleared  across 
the  right-of-way  shall  be  considered  to  be 
grouped  together  as  a  single  length  in 
measuring  the  total  length  of  clearing  (See 
Detail  C.  Drawing  TM-12-2A).  Spaces  along 
the  right-of-way  in  which  no  trees  are  to  be 
removed  or  trimmed  or  underbrush  cleared 
shall  be  omitted  from  the  total  measurement. 

TM-14  (1).  This  unit  is  identical  with  TM- 
14  except  the  full  width  of  the  right-of-way 

to  be  cleared  shall  be ( )  feet 

wide  (.See  Detail  D.  Drawing  TM-12-2A). 

TM-15.  The  unit  is  l.OOO  feet  in  length  and 

( )  feet  in  width  (to  be 

measured ( )  feel  on  one 

side  of  the  right-of-way  center  line)  of  actual 
clearing  of  the  right-of-way.  Trees  aiid 
undfibrush  should  be  cleared  from  ground 
up  within  10  feet  of  any  structure  location. 
The  Engineer  will  mark  the  trees  and  brush 
to  be  cleared  to  provide  a  "feathered  ' 
appearance  in  the  right-of-way.  Low  growing 
trees  and  brush  are  to  be  left  in  the  right-of- 
way  to  the  extent  it  will  not  be  hazardous  to 
the  line  or  will  not  interfere  with  the  access 
road. 

The  length  of  actual  clearing  shall  be 
measured  in  a  straight  line  parallel  to  the 
horizontal  line  between  poles  or  center  line 
of  structures  and  across  the  maximum 
dimension  of  foliage  cleared  projec  ted  to 
ground  line.  (See  Detail  B,  Drawing  T.M-12- 
2A).  All  trees  and  underbrush  cleared  across 
the  right  of-way  shall  b«;  considered  to  be 
grouped  together  as  a  single  length  in 
measurina  the  total  length  of  clearing  (See 
Detail  C,  Drawing  TM- 12-2 A).  Spaces  along 
the  right-of-way,  in  wl-.ich  no  trees  are  to  be 
removed  or  trimnu'd  or  underbrush  cleared 
shall  be  omitted  fiom  the  tot.il  measurement 

T.M-15  (1).  This  unit  is  identical  to  TM- 
l.'i  except  the  full  width  of  tlie  right  uf-way 

lu  he  cleared  shall  be ( )  f«:t 

wide  (See  Detail  D,  Drawing  TM-12-2A). 

Additional  Requirements.  (When 
spe(  ifviiig  units  denote  t\  pe  of  disp'.isal  .\  or 
H). 

A.  Trees,  brush,  branches  and  refuse  shall. 
v\ithuut  delay  be  disposed  of  by  such  of  the 
following  methods  as  the  Engineer  will  direci 
(Engineer  to  strike  out  methods  not  to  b«' 
u.sed). 

1.  Burned 

2  Pihtd  on  one  side  of  right-of-way 

'^.  Roller  chopped  and  left  on  righf-of-way  in 

such  a  manneras  not  to  obstruct  roads. 

ditches,  drains,  etc. 
4.  Other  (Describe) 

n.  Trees  that  are  felled  shall  be  cut  to 
commercial  wood  lengths,  stacked  nenfly. 
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and  left  on  the  right-of-way 
landowner.  Commercial  woc(i 
the  length  designated  by  the 
no  case  shall  it  be  required  tc 
( )  feet.  Bru  h 


t; 


1  en  r 


;y 


refuse  shall,  without  delay 
such  of  the  following  jnethoc  f 
Engineer  will  direct  (Eagjr.f  t 
methods  not  to  be  used). 

1.  Burned 

2.  Piled  on  one  side  of  r;gM 

3.  Roller  chopped  and  left 
such  a  manner  as  no'  tc-  c  t 
ditches,  drains,  efc- 

4.  Other  (Describe) 

Specific  aliens 

In  preparing  the  rjghl-c'-  w 
removed,  underbrush  cJeaied 
trimmed  so  that  the  nght-ci- 
clear  from  the  ground  up  cr  b 
Trees  fronting  each  side  ci  7ij 
shall  be  trimmed  syTumetrica 
ciherwise  directed  by  the  En_ 
trees  beyond  the  right  of- way 
strike  the  line  m  falling  s.haJJ 
Leaning  trees  beyond  the  riph 
would  strike  the  line  in  faJiinj 
would  require  loppirg  A  r.ol  r 
removed  or  lopped  at  ihf  djiti 
Engineer. 

Where  RC  or  TMC  umif  jr? 
righl-oi-way  shall  be  cieaif-d  ji 
with  the  instructions  in  the  pi 
paragraph  and  jn  addjiion,  t)l 
hall  inch  in  diameter  ard 
sprayed  as  specified  ty  '-^e  £r 


^r  ir.e 

length  means 
ingineei  but  in 
be  less  than 
branches  and 

djsposed  01 1> 

af  the 

tc  str.if  c_'t 


C  \-'.\il 


VI  ay 


le 


pir 


,  iJits  shaJj  be 
and  trees 
shall  iit 

sperafjed 
ijghi-of-w«-., 
y  unJff.s 
neer  Dead 
vhich  would 

removed, 
•of- way  whjt*'j 
arid  wjiich 
Jtiovf  d  may  n 
ucn  of  the 

ftxjfjfd  thf 
arcoidance 
ff^ding 
;tumps  oTjtr- 
sha)]  be 
jrif.fT 


Rifht-oj-  Wny  Unjif 

DiSTRIBUTJON  ClEAFi< 


Unit  No. 


No.  ot 
Units 


Un,1 


Tcii 


TRANSMiSStON  ClEap:  .&  U-.as 


Unit  No- 


No.  c1 
Unrts 


Total 

Total  Distribution  and  Tranfm 

Acceptcnce 

The  Owner  hereby  a*«-pi^ ;; 

Proposal  of  the  CcnlTailoi. 

following: 

Total  Diitribution  Clear.rjg  $_ 
Total  Transmission  Clearing.  S. 

The  total  contract  pjitt  if  J 

Owner 

PreSidtn! 


By 


Secretary 
Date  of  Q  ntTtd 


IEndcfclau?e| 

§  1 726  322    Tran&mtss  ton 

way  clearing  contract,  REA  Fo<m 

The  contract  form  in  this 
t  f  used  when  req;:i:f  d  by  t 


.vay 

phl-rj-way  iTj 
'rufi  TCcdf 


G  U^)T£ 


£»lerc!-€d 
Price 


£>l€r<leO 


free 


■JO- 


icjf-gc.np 
for  the 


sysfsm  rtgM-ot- 
203. 


!FC 


lien  shaJI] 
s  Vhn.  Thjf 


form  refers  to  guide  drawings,  w  hich  do 
not  contain  requirements,  and,  hence, 
are  not  included  in  this  part.  The  guic^e 
drawings  are  included  in  the  p-n.-ited 
form  available  from  REA  (See 
§1726.300.) 

Transmission  System  Righl-of-Wav  Clearing 
Contract 

Notite and Instsvclionf.  tc B;Jdf:< 

1.  Sealed  proposals  for  the  tiearir.g  c'. 
underbrush  and  trees  from  righl-of-wav. 
i-ncludJng  the  supply  of  necessary  labor  ind 
equipment,  of  a  rural  electric  system  of 

(hereinafter  called  ir.e    Chvr-er'  i 

bearing  the  REA  Designation :•,■]]  tg 

received  by  the  Owner  on  or  ;e:c.-e 

o'clock M.. J9 .  at  lis 

office  at 


St  which  i.me  erjc  place  ;*■ 

profjosaJs  will  be  publicly  cf*ned  er<d  read 
Any  proposal  received  Subsec-ent  tc  the 
lime  specified  will  t*  p:cnp;iy  retj.-ned  'c 
the  Bidder  unopened. 
2.  Description  of  Project.  The  Pre  ect  wij] 

t  cnsjst  of  approximately rrules  of 

righi-ofway  clearing  Tht  pjciecl  ;s  jc-cated 
m Count:**  in  the  Slate  of 


3.  Obtaining  and  Tra.niferr;rjB  Dc-i\.~tTA<^ 
All  necessary  forrrss  and  ether  coc_rr;en;s  fc; 
bidders  may  be  obtained  harri  the  O-.vner.  cr 

from  the  Engineer bi  t.he  iane:  s 

office  at A  copy  cf  the  Loa.i 

Contract  (if  the  Project  is  tc  b«e  fin&r.cec?  /^ 
vjhole  or  in  part,  pursuant  to  a  Lean 
Contraf  1}  between  the  Oivnei  and  the  United 
States  of  America  acting  throijph  the 
Administrator  of  the  h^ral  Eleclrificaiion 
Administration  (heremof'.er  cailed  :.*2e 
Adminis-trator),  and  any  other  lender  s 
contract  may  be  e.xamined  a!  i.he  cifice  of  '.Tit 
Owner.  Each  set  of  documents  wiJ]  have  a 
.  serial  namber,  given  by  the  E.^e:neer  a."jd  :':e 
number  of  each  set  with  the  nime  &J  i.ie 
recipient  will  be  recorded  ty  the  E.-jpineer 
Bids  will  be  accepted  only  fizrr.  the  cr:g:-eJ 
recipient. 

4.  Manner  of  Submitting  Propcicjf 
Proposals  and  all  supporting  iristrjjr.er.:* 
must  be  submitted  on  the  fojTTiS  fiirrifhed  rry 
the  Owner  and  must  be  delivered  ;n  a  sealed 
envelope  addressed  to  the  Ow.^er  The  ran:.e 
and  address  of  the  Bidder,  ,:s  lice.- <e  n umbt; 
■  '.  a  license  is  required  by  the  Slate,  and  l.he 
dale  arid  hour  of  the  opening  of  bios  r^iust 
appear  on  the  envelope  in  which  t^e 
Proposal  is  submitted.  Propos&'s  mwSt  be 
filled  in  in  ink  or  typewritten.  No  aJteratjc;.? 
CI  interlineations  will  be  pe.TTiJtted.  unless 
made  before  submission,  snd  ;r.j:.a;ed  arid 
dated. 

5.  Familiarity  with  Coriditjor^s.  Pr.o:  io  t.'e 
?  ubmission  of  the  Proposal  the  Bidder  ^haJJ 
make  and  shall  be  deemed  to  have  nace  a 
careful  examination  of  the  site  of  the  P:c;ec: 
and  of  the  Specifications,  Drawi.ngs.  and 
forms  of  Contractor's  Proposal  s.id 
Contractors  Bond  on  file  wiin  the  Secretar, 
of  the  Chvner  and  wiLh  the  E.rigineer  and 
shall  become  informed  as  to  the  location  a- d 
natute  of  the  proposed  woyji/jhe 
transportation  facilities,  the  kind  arc 
character  of  soil  and  terrain  to  be 
encountered,  the  kind  of  facilities  rtc_;:ed 
before  and  during  the  construction  of  the 
Prciect  Bidders  will  be  required  to  ccnpjy 


with  all  applicable  statutes,  regulations,  etc 
including  those  pertaining  to  the  licensing  of 
contjactors,  and  the  so-called  "Kick-back 
Statute"  (48  Stat.  948)  and  regulations  issued 
pursuant  thereto. 

6.  Proposals  will  be  accepted  only  fro.Tj 
;hose  prequalified  bidders  invited  by  the 
Owner  to  submit  a  proposal. 

7.  The  time  for  Completion  of  the  Proieci 
shall  be  as  specified  by  the  Engineer  in  the 
Proposal. 

8  Bid  Bond  Each  Proposal  ir.u?i  be 
accompanied  by  a  bid  bond  in  the  form 
attached  or  a  certified  check  on  a  bcrik  th>il. 
IS  a  member  of  the  Federal  Deposit  In?  urar.t « 
Corporation,  payable  to  the  order  of  :he 
Owner,  in  an  amount  eqta!  to  ten  perctM 
(10%)  of  the  maximum  bid  price  Each 
Bidder  agrees,  provided  its  Propcjsi  ;s  o;>  1 1 
the  three  low  Proposals,  that,  by  filing  ;tf 
Proposal  together  with  such  bid  bend  c 
check  in  consideration  of  the  Chvner  s 
receiving  and  considering  such  ProposaJt 
said  Proposal  shall  be  firm  and  fcjnding  upoi) 
each  such  Bidder  and  such  bid  bcTid  ci  c  he«  I 
shell  be  held  by  the  Owner  until  a  Pioposa! 
is  accepted  and  a  satisfacio.'y  Cc::'.rc<ctc:rs 
Bond  is  furnished  (where,req;i:redj  by  tht 
successful  Bidder  and  such  acceptance  h;j« 
fr.een  approved  by  the  Administrator,  oi  for 
a  period  not  to  exceed  sixty  (60)  days  from 
the  date  hereinbefore  set  for  the  opening  of 
Propossls,  whichever  p^nod  shall  be  the 
shorter.  Jf  such  Proposals  is  not  one  of  ihc 
ihree  low  Proposals,  the  bid  bond  or  check 
Will  be  returned  in  each  instaLte  v.iihi.^j  fc 
period  of  ten  110)  days  io  the  Bidder 
furnishing  same. 

9.  Contractor's  Bond.  T.-jt  ?.ucces>J.,: 
Bidder  will  be  required  to  execute  two 
additional  counterparts  of  the  Proposal  a.nJ 
for  a  Contract  in  excess  of  SlOO.CtO,  to 
furnish  eContractot's  Bond  in  triplicate  m 
the  form  attached  hereto  with  sureties  listed 
by  the  I'nited  States  Trs.^sury  Department  hf- 
Acceptable  Sureties,  in  a  pen^l  s^m  net  Itf 
than  the  contract  price. 

10.  Failure  to  Fum.Hh  Cont:icinj<  hord 
Should  the  successful  Bidder  fail  or  refuse  i. 
execute  such  counlerpa.ns  or  to  fur;::Jsh  a 
Contractors  Bond  (where  required)  wi'hir 
ten  (10)  days  after  written  notification  of  t.ht 
acceptance  of  the  Proposal  by  the  Owner,  the 
Bidder  will  be  considered  to  have  ab^ndoneri 
the  Proposal.  )n  such  event,  the  O-.vner  shall 
be  entitled  (a)  to  enforce  the  b.d  t5ond  in 
accordance  with  its  terms,  or  (b)  if  a  (ertifieo 
check  has  been  delivered  with  the  Pioposi^J 
to  retain  from  the  prcxeeds  of  the  ceitiued 

I  beck,  the  difference  (not  exceeding  the 
amount  of  the  certified  check)  between  tht 
amount  of  the  Proposal  and  such  larger 
amount  for  which  the  OwTier  may  in  gc<(cl 
faith  contract  with  another  party  to  construe  v 
the  Project.  The  term  "successful  Bidder  ' 
stiall  be  deemed  to  include  ar.y  Bidder  who?-. 
Proposal  is  accepted  after  another  Bidder  hef 
previously  refused  or  has  been  u.nable  io 
execute  the  counterparts  or  to  furnish  a 
satisfactory  Contractor's  Bond  (where 
required  ) 

11.  Contact  IS  Entire  Agreement.  The 
Co.niract  to  be  effected  by  the  acceptance  vi 
the  Proposal  shall  be  deemed  to  mc  lude  the 
entire  agreement  between  the  parties  ihfji-: 
cind  the  B,dder  <^hail  ."rt  c  la;m  an\ 
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modification  thereof  resulting  from  any 
representation  or  promise  made  at  any  time 
by  any  officer,  agent  or  employee  of  the 
Owner  or  by  any  other  person. 

12.  Minor  Irregularities.  The  Owner 
reserves  the  right  to  waive  minor 
irregularities  or  minor  errors  in  any  Proposal, 
if  it  appears  to  the  Owner  that  such 
irregularities  or  errors  were  made  through 
inadvertence.  Any  such  irregularities  or 
errors  so  waived  must  be  corrected  on  the 
Proposal  in  which  they  occur  prior  to  the 
acceptance  thereof  by  the  Owner. 

13.  Bid  Rejection.  The  Owner  reser\'es  the 
right  to  reject  any  or  all  Proposals. 

14.  Definition  of  Terms.  The  terms 
"Administrator,"  "Engineer,"  "Supervisor," 

•Project,"  "Completion  of  Construction"  and 
"Completion  of  the  Project"  as  used 
throughout  this  Contract  shall  be  as  defined 
in  Article  VI.  Section  1.  of  the  Contractor's 
Proposal. 

15.  The  Owner  represents: 

a.  All  easements  and  rights-of-way.  except 
as  shown  on  maps  included  in  the 
Specificatioits,  have  been  obtained  from  the 
Owners  of  the  properties  across  which  the 
project  is  to  be  carried  out  (including  tenants 
who  may  reasonably  be  expected  to  object  to 
such  clearing).  The  remaining  easements  and 
rights-of-way,  if  any,  will  be  obtained  as 
required  to  avoid  delay  in  construction. 

b.  Prompt  payment  for  the  work  to  be  done 
will  be  made  with  funds  pursuant  to  the 
Loan  Contract,  or  with  funds  otherwise 
available  to  the  Owner. 

If  the  Owner  shall  fail  to  comply  with  any 
of  the  undertakings  contained  in  the 
foregoing  representations  or  if  any  such 
representations  shall  be  incorrect,  the  Bidder 
will  be  entitled  to  extension  of  time  of 
completion  for  a  period  equal  to  the  delav. 
if  any,  caused  by  the  failure  of  the  Owner  to 
comply  with  such  undertakings  or  by  any 
.such  incorrect  representation:  provided  the 
Bidder  shall  have  promptly  notified  the 
Owner  in  writing  of  its  desire  to  extend  the 
time  of  completion  in  accordanre  with  the 
foregoing. 

Owner 

liy 

.,  19 

Contractor's  Proposal 

(Proposal  shall  be  submitted  in  ink  or 
typewritten). 

To: (Hereinafter  called  the 

"Ouner"]. 

ARTICLE  I— GENER.^L 

-Section  1.  Offer  to  Clear.  The  undersigned 
(hereinafter  called  the  "Bidder")  hereby 
proposes  to  furnish  all  materials,  equipment, 
machinery,  tools,  labor,  transportation  and 
other  means  required  to  clear  rights-of-wav 
for  rural  electric  system  bearing  the  REA 

Designation in  strict  accordance 

with  the  Specifications  and  Drawings 
therefor,  attached  hereto  and  made  a  part 
hereof,  for  the  prices  hereinafter  stated. 

Section  2.  Description  of  Contract.  The 
Notice  and  Instructions  to  Bidders  and 
Specifications  attached  hereto  and  made  a 
part  hereof,  together  with  the  Proposal  and 
Acceptance  constitute  the  contract.  The 
Specifications  consisting  of  maps,  plan  and 
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profile  sheets  showing  the  number  and  types 
of  right-of-way  units  that  are  to  be  cleared  for 
each  parcel,  along  with  other  special 
drawings  are  identified  as  follows; . 

Section  3.  Familiarity  with  Conditions.  The 
Bidder  has  made  a  careful  examination  of  the 
site  of  the  Project  and  of  the  Specifications, 
Drawings,  and  form  of  Contractor's  Bond 
attached  hereto,  and  has  become  informed  as 
to  the  location  and  nature  of  the  proposed 
work,  the  transportation  facilities,  the  kind 
and  character  of  soil  and  terrain  to  be 
encountered,  and  the  kind  of  facilities 
required  for  undertaking  and  completing  the 
Project,  and  has  become  acquainted  with  the 
labor  conditions,  state  and  local  laws  and 
regulations  which  would  affect  the  proposed 
work. 

Section  4.  License.  The  Bidder  warrants 

that  a  Contractor's  License  is ,  is  not 

,  required,  and  if  required,  it 


possesses  Contractor's  license  number 

for  the  State  of in  which 

the  Project  is  located  and  said  license  expires 
on .  19 . 

Section  5.  The  Bidder  warrants  that  this 
Proposal  is  made  in  good  faith  and  without 
collusion  or  connection  with  any  person  or 
persons  bidding  for  the  same  work. 

Section  6.  The  Bidder  warrants  that  it 
possesses  adequate  ffnancial  resources  and 
agrees  that  in  the  event  this  Proposal  is 
accepted  and  a  Contractor's  Bond  is  required, 
it  will  furnish  a  Contractor's  Bond  in  the 
form  attached  hereto,  in  a  penal  sum  not  less 
than  the  maximum  Contractor  price,  with  a 
surety  or  sureties  listed  by  the  United  States 
Treasury  Department  as  Acceptable  Sureties. 

In  the  event  that  the  surety  or  sureties  on 
the  performance  bond  delivered  to  the  Owner 
contemporaneously  with  the  execution  of  the 
Contract  or  on  any  bond  or  bonds  delivered 
in  substitution  therefor  or  in  addition  thereto 
shall  at  any  time  become  unsatisfactory  to  the 
Owner  or  the  Administrator,  the  Bidder 
agrees  to  deliver  to  the  Owner  another  or  an 
additional  bond. 

ARTICLE  II— CO.NSTRLCTION 
Section  1.— Time  and  .Manner  of  Work 

(a)  Bidder  agrees  to  commence  work  on  the 
Project  on  a  date  (hereinafter  called  the 
"Commencement  Date")  which  shall  be 
determined  by  the  Engineer  after  notice  in 
writing  of  approval  of  the  Contract  by  the 
Administrator,  but  in  no  event  will  the 

Commencement  Date  be  later  than 

calendar  days  after  date  of  approval  of  the 
Contract  by  the  Administrator.  The  Bidder 
further  agrees  to  prosecute  diligently  and  to 
complete  construction  in  strict  accordance 
with  the  Specifications  and  Drawings  within 

( )  calendar  days  (excluding 

Sundays)  after  Commencement  Date. 

(b)  The  time  for  Completion  of  Clearing 
shall  be  extended  for  the  period  of  any 
reasonable  delay  which  is  due  exclusively  to 
causes  beyond  the  control  and  without  the 
fault  of  the  Bidder.  Including  Acts  of  God. 
fires,  floods,  inability  to  obtain  materials  and 
acts  or  omissions  of  the  Owner  with  respect 
to  matters  for  which  the  Owner  is  solely 
responsible:  Provided  however,  that  no  such 
extension  of  time  for  completion  shall  be 
granted  the  Bidder  unless  within  ten  (10) 
days  after  the  happening  of  any  event  relied 


upon  by  the  Bidder  for  such  an  extension  of 
time  the  Bidder  shall  have  made  a  request 
therefor  in  writing  to  the  Owner,  and 
provided  further  that  no  delay  in  such  time 
of  completion  or  in  the  progress  of  the  work 
which  results  from  any  of  the  above  causes 
except  acts  or  omission  of  the  Owner,  shall 
result  in  any  liability  on  the  part  of  the 
Owner. 

(c)  The  sequence  of  construction  shall  be 
as  set  forth  below,  the  numbers  or  names 
being  the  designations  of  extensions  or  areas 
(hereinafter  called  the  "Sections") 
corresponding  to  the  numbers  or  names 
shown  on  the  maps  attached  hereto,  or  if  no 
Sections  are  set  forth  below,  the  sequence  of 
construction  shall  be  as  determined  by  the 
Bidder,  subject  to  the  approval  of  the 

Engineer. 

(dl  The  Owner,  acting  through  the  Engineer 
and  with  the  approval  of  the  Administrator  ', 
may  from  time  to  time  during  the  pnDgress  of 
the  work  on  the  Project  make  such  changes 
in  additions  Io  or  subtractions  from  the 
Specifications.  Drawings,  and  sequence  of 
construction  provided  for  in  the  previous 
paragraph  which  are  part  of  the  Contractor's 
Proposal  as  conditions  may  warrant: 
Provided,  however,  that  if  any  change  in  the 
construction  to  be  done  shall  require  an 
extension  of  time,  a  reasonable  extension  will 
be  granted  if  the  Bidder  shall  make  a  written 
request  therefor  to  the  Owner  within  ten  (10) 
days  after  any  such  change  is  made.  And 
provided  further,  that  if  the  cost  to  the  Bidder 
of  construction  of  the  Project  shall  be 
materially  increased  by  any  such  change  or 
addition,  the  Owner  shall  pay  the  Bidder  for 
the  reasonable  cost  thereof  in  accordance 
with  a  Contract  Amendment  signed  by  the 
Owner  and  the  Bidder  and  approved  by  the 
Administrator '.  but  no  claim  for-additional 
compensation  for  any  such  change  or 
addition  will  be  considered  unless  the  Bidder 
shall  have  made  a  written  request  therefor  to 
the  Owner  prior  to  the  commencement  of 
work  in  connection  with  such  change  or 
addition. 

(e)  The  Bidder  will  not  perform  any  work 
hereunder  on  Sundays  unless  there  is  uigenl 
need  for  such  Sunday  work  and  the  Owner 
consents  thereto  in  writing.  The  time  for 
compleiion  specified  in  subsection  (a)  of  this 
Section  1  shall  not  be  affected  in  any  way  by 
inclusion  of  this  subsection  nor  by  the 
Owner's  consent  or  lack  of  consent  to  Sunday 
work  hereunder. 

Section  2. — En\;ron!n<^nial  Protection 

The  Bidder  shall  perform  work  in  s'jc.li  a 
manner  as  to  maximize  preservation  of 
beauty,  conservation  of  natural  resources, 
and  minimize  marriiig  and  scarring  of  the 
landscape  and  silting  of  streams.  There 
should  be  no  deposition  of  trash  in  streams 


'  As  long  as  (he  total  price  of  this  contr.nl 
including  dll  amendments  i.s  less  than  120  percent 
of  the  orij;inal  contract  price  as  slated  in  llii! 
acceptance  hereto,  amendments  executed  on  REA 
Form  2:!8  are  not  subject  to  the  approval  of  the 
Administrator.  Whenever  an  amendment  to  this 
contract  causes  the  total  amended  contract  to 
e.xreed  120  percent  of  the  original  contract  prire, 
that  an-.enrimeni  and  all  subsequent  amendments  to 
this  contract  shall  be  ricde  sub;i>ct  to  the  approval 
of  the  .^drr.i.-.istrator. 
-Si'f  I'onT.oIe  1. 
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as  the  Engineer  may  deem  necessary  due  to 
unsuitable  weather  or  such  other  conditions 
as  are  considered  unfavorable  for  the 
satisfactory  prosecution  of  the  work  or 
because  of  the  failure  of  the  Bidder  to  comply 
with  any  of  the  provisions  of  the  Contract: 
Provided,  however,  that  the  Bidder  shall  not 
suspend  work  pursuant  to  this  provision 
without  written  ajthority  hrom  the  Owner  to 
do  so.  The  time  of  completion  hereinabove 
set  forth  shall  be  increased  by  the  number  of 
days  of  any  such  suspension,  except  when 
such  suspension  is  due  to  the  failure  of  the 
Bidder  to  comply  with  any  of  the  provisions 
of  this  Contract.  In  the  event  that  work  is 
suspended  by  the  Bidder  with  the  consent  of 
the  Owner,  the  Bidder  before  resuming  work 
shall  give  the  Owner  at  least  twentv-four  (24) 
hours  notice  thereof  in  writing. 

.Section  4.— Unsviitable  Workmanship 

The  acceptance  of  any  workmanship  by  the 
Owner  or  the  Engineer  shall  not  preclude  the 
subsequent  rejection  thereof  if  sue  h 
workmanship  shall  be  found  to  be 
unsuitable.  Workmanship  found  unsuitable 
before  final  acceptance  of  the  work  shall  be 
remedied,  by  snd  at  the  expense  of  the 
Bidder.  The  Bidder  shall  not  be  entitled  to 
any  payment  hereunder  so  long  as  any 
unsuitable  workmanship  in  respect  to  the 
Project,  of  which  the  Bidder  shall  have  had 
notice,  shall  not  have  been  remedied. 

ARTICLE  III— PAYME.VrS  A\.D  RELEASE 
OF  L1E.\S 

Section  1. — Payments  to  Bidder 

(a)  Within  the  first  fifteen  (li)  davs  of  each 
calendar  month,  the  Owner  sh.ill  make 
partial  pavinent  to  the  Bidder  for  work 
accomplished  during  the  preceding  calend.'r 
month  on  the  basis  of  completed  rights-of- 
way  clearing  units  fu-mLshed  and  certified  to 
by  the  Bidder,  recommended  bv  the  Engineer 
and  approved  by  the  Owner  solelv  for  the 
purposes  of  pa\ment:  Provided,  howi-ver. 
that  such  approval  shall  not  be  deemed 
approviil  of  the  workmanship  or  materials. 
Only  ninety  percent  (90%)  of  ejuh  such 
estimate  shall  be  paid  by  the  Ownr.-r  to  the 
Bidder  prior  to  Completion  cf  the  Project: 
Provided,  however,  that  at  any  time  after 
work,  which,  in  the  sole  determination  of  the 
Engineer,  amounts  to  fifty  percent  (.S0%)  of 
the  maximum  contract  price  has  been 
completed,  the  Owner  may  elect,  in  iieu  of 
paying  ninety  percent  (90%)  of  each  su(.h 
subsequent  estimate,  to  pay  eac  ^  such 
suKsequent  estimate  in  full.  Vym  rompiction 
by  the  Bidder  of  the  Project,  the  Engineer  will 
prep.-ire  a  Final  Inventorj'  of  the  Project 
showing  the  total  number  and  character  of 
rights-of-way  clearing  units  and.  after 
checking  such  inventory  with  the  Bidder, 
will  certify  it  to  the  Owner,  together  with  a 
certificate  of  the  total  cost  of  theconsi.-uttion 
performed.  Upon  the  approval  of  such 
certificates  by  the  Owner  and  the 
.Administrator,  the  Owner  shall  muke 
payment  to  the  Bidder  of  all  amounts  to 
which  the  Bidder  shall  be  entitled  thereundt^r 
which  shall  not  have  been  paid:  Provided, 
however,  that  such  final  payments  shall  be 
made  not  later  than  ninety  (90)  uavs  after  the 
date  of  Completion  of  Construction  of  the 
Project,  as  specified  in  the  Cerijficate  of 


Completion,  unless  withheld  because  of  Ihe 
fault  of  the  Bidder. 

(b)  The  Bidder  shall  be  paid  on  the  b.isis 
of  the  number  of  rights-of-way  clearing  units 
actually  completed  at  the  direction  of  the 
Owner  shown  by  the  inventory  based  on  the 
staking  sheets  or  structure  lists;  Provided, 
hov*ever.  that  the  total  cost  shall  not  exceed 
the  maximum  contract  p.rice  for  the 
constnicMon  of  the  Project  as  set  forth  in  the 
Acceptance,  unless  such  excess  shall  h^ive 
been  approved  in  writing  by  the 
Administrator. 

(c)  Notwithstanding  the  provisions  of 
Section  1(a)  above,  the  Bidder  may.  by  giving 
written  notice  thereof  to  the  Owner  elect  to 
receive  payment  in  full  for  any  Section  of  the 
Project  upon: 

(1)  Completion  of  such  Section  as  certified 
by  the  Engineer  and  approved  by  the  Owner 
and  the  Administrator; 

(2)  Subm.ission  to  the  Owner  and  the 
.Administrator  of  the  releases  of  lien  and  the 
certific  ate  referred  to  in  Section  2  hereof: 

(.3)  Approval  by  the  Owner  and  the 
Administrator  of  the  inventory  in  respect  of 
sue  h  Section;  and 

(4)  Submission  to  the  Owner  and  the 
.Administrator  of  the  consent  in  writing  by 
the  Surety  or  Sureties,  if  any.  on  the 
Contractors  Bond  to  pav-ment  in  full  for  sm  h 
Section  prior  to  Completion  of  Projec;t. 

If  no  Sections  are  designated  in  .Article  11. 
.Section  1(c).  the  term  "Section"  shall  mean 
for  purposes  of  this  subsection  fa)  and  Article 
IV,  Section  3(b)  only,  a  part  of  the  Project  as 
designated  by  the  Owner  which  represents  at 
least  twenty-five  percent  (25%)  of  the 
maximum  Contract  price  as  stated  in  Art'i  !e 
III.  Section  1. 

(d)  Interest  at  the  rate  of. pen  enl  ' 

( . "")  per  annum  shall  be  paid  bv  the 

Owner  to  the  Bidder  on  all  unpaid  balani  cs 
due  on  monthly  eslimates,  commenrirg 
fifteen  (15)  days  after  the  due  date;  provideii 
the  delay  in  pa\-;nent  beyond  the  due  date  is 
not  caused  by  any  condition  within  the 
control  of  the  BicJder.  The  due  date  for 
purposes  of  such  monthly  payment  shall  he 
the  fifteenth  day  of  each  cahndar  monih 
provided:  (1)  The  Bidder  on  or  before  thn 
fifth  day  of  such  month  shall  have  submi'.ied 
its  certification  of  rights-of-way  clearing  ui:i!s 
completed  during  the  preceding  month  ;:i.d 
(2)  the  Owner  on  or  before  the  fifteenth  d.iv 
of  such  month  shall  have  approved  sue  h 
certification.  If.  for  reasons  not  due  to  the 
Bidder's  fault,  such  approval  shall  not  hav.- 
been  given  on  or  before  the  fifteenth  day  of 
such  month,  the  due  date  for  purposes  of  inis 
subsection  (d)  shall  be  the  fifteenih  day  of 
such  month  notwithstanding  the  absence  r,f 
the  approval  of  the  certification. 

(e)  Interest  at  the  rate  of percent  •> 

.%)  per  annum  shall  be  paid  by  the 


Owner  to  the  Bidder  on  the  final  pavRienl  fnr 
the  Project  or  any  completed  Section  thereof, 
commencing  fifteen  (15)  days  after  the  due 
date.  The  due  date  for  purposes  of  such  final 
payment  shall  be  the  date  of  approval  by  the 


•The  Owner  shall  in.sert  a  rate  equal  to  the;  low  .si 
"Prime  Rate"  listed  in  the  "Money  Rules"  .sertio.n 
of  the  Wall  Street  Journal  on  Ihe  tlaln  .sui  h 
inviiation  to  bid  is  ifsued. 
■".Siir  Footnote  :i. 


Administrator  of  all  of  the  documents 
requiring  such  approval,  as  a  condition 
precedent  to  the  making  of  final  pavTnent,  or 
ninety  (90)  days  after  the  date  of  Completion 
of  Construction  of  the  Project,  as  specified  in 
the  Certificate  of  Completion,  whichever  date 
's  earlier. 

(0  No  payment  shall  be  due  while  the 
Bidder  is  in  default  in  respect  of  any  of  the 
provisions  of  this  Contract  and  the  Owner 
may  withhold  from  the  Bidder  the  amount  of 
any  claim  by  a  third  party  against  either  the 
Bidder  or  the  Owner  based  upon  an  alleged 
failure  of  the  Bidder  to  perform  the  work 
hereunder  in  accordance  with  the  provisions 
of  this  Contract. 

Section  2. — Release  of  Liens  and  Certificate 
of  Contractor 

(See  sample  REA  Form  224,  Waiver  and 
Release  of  Lien  and  sample  REA  Form  231, 
Certificate  of  Contractor.)  LIpon  the 
Completion  of  Clearing  by  the  Bidder  (or  any 
Section  thereof  if  the  Bidder  shall  elect  to 
receive  payment  in  full  for  any  section  when 
completed  as  provided  above)  but  prior  to 
final  pa>Tnent  to  the  Bidder  the  Bidder  shall 
deliver  to  the  Owner,  in  duplicate,  releases 
of  all  liens  and  of  rights  to  claim  any  lien, 
in  the  form  attached  hereto  from  all 
manufacturers,  materialmen,  and 
subcontractors  furnishing  services  or 
materials  for  the  Project  or  such  Section  and 
a  certificate  in  the  form  attached  hereto  to  the 
effect  that  all  labor  used  on  or  for  the  Project 
or  such  Section  has  been  paid  and  that  all 
such  releases  have  been  submitted  to  the 
Owner  for  approval. 

Section  3. — Payments  to  Subcontractors 

The  Bidder  shall  pay  each  subcontractor,  if 
any.  within  five  (5)  days  after  receipt  of  any 
payment  from  the  Owner,  the  amount  thereof 
allowed  the  Bidder  for  and  on  account  of 
work  performed  by  each  subcontractor. 

ARTICLE  IV— PARTICULAR 
UXDERTAKI.N'GS  OF  THE  BIDDER 

Section  1. — Protection  to  Persons  and 
Property 

The  Bidder  shall  at  all  times  take  all 
reasonable  precautions  for  the  safety  of 
employees  on  the  work  and  of  Ihe  public, 
and  shall  comply  with  all  applicable 
provisions  of  Federal.  State,  and  Municipal 
safety  laws  and  building  and  construction 
codes,  as  well  as  the  safety  rules  and 
regulations  of  the  Owner.  All  machinery  and 
equipment  and  other  physical  hazards  shall 
be  guarded  in  accordance  with  the  "Manual 
of  Accident  Prevention  in  Construction"  of 
the  Associated  General  Contractors  of 
America  unless  such  instructions  are 
incompatible  with  Federal.  State,  or 
Municipal  laws  or  regulations. 

The  following  provisions  shall  not  limit 
the  generality  of  the  above  requirements: 

(a)  The  Bidder  shall  at  no  time  and  under 
no  circumstances  cause  or  permit  any 
employee  of  the  Bidder  to  perform  any  work 
upon  energized  lines,  or  upon  poles  carrying 
energized  lines,  unless  otherwise  specified  in 
the  Notice  and  Instructions  to  Bidders. 

(b)  The  Bidder  shall  so  conduct  the 
construction  of  the  Project  as  to  cause  the 
least  possible  obstruction  of  Public  highways. 


(c)  The  Bidder  shall  provide  and  maintain 
all  such  guard  lights  and  other  protection  for 
the  public  as  may  be  required  by  applicable 
statutes,  ordinances  and  regulations  or  by 
local  conditions. 

(d)  The  Bidder  shall  do  all  things  necessary 
or  expedient  to  properly  protect  any  and  all 
parallel,  converging  and  intersecting  lines, 
joint  line  poles,  highways  and  any  and  all 
property  of  others  from  damage,  and  in  the 
event  that  any  such  parallel,  converging  and 
intersecting  lines,  joint  line  poles,  highways 
or  other  property  are  damaged  in  the  course 
of  the  construction  of  the  Project,  the  Bidder 
shall  at  its  own  expense  restore  any  or  all  of 
such  damaged  property  immediately  to  as 
good  a  state  as  before  such  damage  occurred. 

(e)  Where  the  right-of-way  of  the  Project 
traverses  cultivated  lands,  the  Bidder  shall 
limit  the  movement  of  its  crews  and 
equipment  so  as  to  cause  as  little  damage  as 
possible  to  crops,  orchards  or  property  and 
shall  endeavor  to  avoid  marring  the  lands. 
All  fences  which  are  necessarily  opened  or 
moved  during  the  construction  of  the  Project 
shall  be  replaced  in  as  good  condition  as  they 
were  found  and  precautions  shall  be  taken  to 
prevent  the  escape  of  livestock.  The  Bidder 
shall  not  be  responsible  for  loss  of  or  damage 
to  crops,  orchards  or  property  (other  than 
livestock)  on  the  right-of-way  necessarily 
incident  to  the  construction  of  the  Project 
and  not  caused  by  negligence  or  inefficient 
operation  of  the  Bidder.  The  Bidder  shall  be 
responsible  for  all  other  loss  of  or  damage  to 
crops,  orchards,  or  property,  whether  on  or 
off  the  right-of-way.  and  for  all  loss  of  or 
damage  to  livestock  caused  by  the 
construction  of  the  Project.  The  right-of-way 
for  purposes  of  this  said  section  shall  consist 

of  area  extending feet  on  both  sides 

of  the  center  line  of  the  poles  along  the  route 
of  the  Project  lines,  plus  such  area  reasonably 
required  by  the  Bidder  for  access  to  the  route 
of  the  Project  lines  from  Public  roads  to  carry 
on  construction  activities. 

(f)  The  Project,  from  the  commencement  of 
Work  to  completion,  or  to  such  earlier  date 
or  dates  when  the  Owner  may  take 
possession  and  control  in  whole  or  in  part  as 
hereinafter  provided  shall  be  under  the 
charge  and  control  in  whole  or  in  part  as 
hereinafter  provided  shall  be  under  the 
charge  and  control  of  the  Bidder  and  during 
such  period  of  control  by  the  Bidder  all  risks 
in  connection  with  the  construction  of  the 
Project  and  the  materials  to  be  used  therein 
shall  be  borne  by  the  Bidder.  The  Bidder 
shall  make  good  and  fully  repair  all  injuries 
and  damages  to  the  Project  or  any  portion 
thereof  under  the  control  of  the  Bidder  by 
reason  of  any  Act  of  God  or  other  casualty 

or  cause  whether  or  net  the  same  shall  have 
occurred  by  reason  of  the  Bidder's 
negligence. 

(i)  To  the  maximum  extent  permitted  by 
law.  Bidder  shall  defend,  indemnify,  and 
hold  harmless  Owner  and  Owner's  directors, 
officers,  and  employees  from  all  claims, 
causes  of  action,  losses,  liabilities,  and 
expenses  (including  reasonable  attorney's 
fees)  for  personal  loss,  injury,  or  death  to 
persons  (including  but  not  limited  to 
Bidder's  employees)  and  loss,  dr.mage  to  or 
destruction  of  Owner's  property  or  the 
property  of  any  other  person  or  entity 


(including  but  not  limited  to  Bidder's 
property)  in  any  manner  arising  out  of  or 
connected  with  the  Contract,  or  the  materials 
or  equipment  supplied  or  services  performed 
by  Bidcier,  its  subcontractors  and  suppliers  of 
any  tier.  But  nothing  herein  shall  be 
.construed  as  making  Bidder  liable  for  any 
injury,  death,  loss,  damage,  or  destruction 
caused  by  the  sole  negligence  of  Owner. 

(ii)  To  the  maximum  extent  permitted  by 
law.  Bidder  shall  defend,  indemnify,  and 
hold  harmless  Owner  and  Owner's  directors, 
officers,  and  employees  from  all  liens  and 
claims  filed  or  asserted  against  Owner,  its 
directors,  officers,  and  employees,  or 
Owner's  property  or  facilities,  for  services 
performed  or  materials  or  equipment 
furnished  by  Bidder,  its  subcontractors  and 
suppliers  of  any  tier,  and  from  all  losses, 
demands,  and  causes  of  action  arising  out  of 
any  such  lien  or  claim.  Bidder  shall  promptly 
discharge  or  remove  any  such  lien  or  claim 
by  bonding,  payment,  or  otherwise  and  shall 
notify  Owner  promptly  when  it  has  done  so. 
If  Bidder  does  not  cause  such  lien  or  claim 
to  be  discharged  or  released  by  payment, 
bonding,  or  otherwise,  Owner  shall  have  the 
right  (but  shall  not  be  obligated)  to  pay  all 
sums  necessary  to  obtain  any  such  discharge 
or  release  and  to  deduct  all  amounts  so  paid 
from  the  amount  due  Bidder. 

(iii)  Bidder  shall  provide  to  Owner's 
satisfaction  evidence  of  Bidder's  ability  to 
comply  with  the  indemnification  provisions 
of  subparagraphs  i  and  ii  above,  which 
evidence  may  include  but  may  not  be  limited 
to  a  bond  or  liability  insurance  policy 
obtained  for  this  purpose  through  a  licensed 
surety  or  insurance  company. 

(g)  Any  and  all  excess  earth,  rock,  debris, 
underbrush  and  other  useless  material  shall 
be  removed  by  the  Bidder  from  the  site  of  the 
Project  as  rapidly  as  practicable  as  the  work 
progresses.  'The.'e  should  be  no  disposition  of 
trash  in  streams  or  waterways.  Herbicides, 
other  chemicals  or  their  containers  should 
not  be  deposited  in  or  nc;ar  streams, 
waterways  or  pastures. 

(h)  Upon  violation  by  the  Bidder  of  any  of 
the  provisions  of  this  section,  after  written 
notice  of  such  violation  given  to  the  Bidder 
by  the  Engineer  or  the  Owner,  the  Bidder 
shall  immediately  correct  such  viol.ition. 
Upon  failure  of  the  Bidder  so  to  do  the 
Owner  may  correct  such  violation  nt  the 
Bidder's  expense:  Provided,  however,  that 
the  Owner  may.  if  it  deems  it  necessary  or 
advisable,  correct  such  violation  at  the 
Bidder's  expense  without  such  prior  notice  to 
the  Bidder. 

(i)  The  Bidder  shall  submit  to  the  Owner 
monthly  reports  in  duplicate  of  all  accidents, 
giving  such  data  as  may  be  prescribed  by  the 
Owner. 

(j)  The  Bidder  shall  not  proceed  with  the 
cutting  of  trees  or  clearing  of  right-of-way 
without  written  notification  from  the  Owner 
that  propier  authorization  has  been  received 
from  the  owner  of  the  property,  and  the 
Bidder  shall  promptly  notify  the  Owner 
whenever  any  lanciowner  objects  to  the 
trimming  or  felling  of  any  trees  or  the 
performance  of  any  other  work  on  its  land  in 
connection  with  the  Project  and  shall  obtain 
the  consent  in  writing  of  the  Owner  before 
proceeding  in  uny  such  case. 
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Section  2.  Insurance 

The  Bidder  shall  take  out  a 
throughout  the  contract  perio 
th«»  following  tv-pes  and  niin 

(a)  Workers"  compensation 
liability  insurance,  as  requirec 
covering  ail  their  employees  \ 
any  of  the  obligations  of  the  c 
engineer,  end  architet;t  under 
any  employer  or  employee  is 
the  workers'  compensation  la 
governing  state,  then  in;uranc  s 
obtained  voluntarily  to  extend 
employer  and  employee  cove 
extent  as  though  the  employer 
were  subject  to  the  workers'  r 
laws. 

(b)  Public  liability  insurance 
operations  under  the  contract 
limits  for  bodily  injury  or  deal 
Inan  Si  mili,  n  each  occurreni 
l-roperty  damage  of  not  1  -ss  th 
t"ch  occurrence,  and  SI  mill 
aicidents  during  the  poli.y  pe 
limit  of  SI  million  of  bodily  in 
I  roperty  damage  is  eccep'.abie, 
i'lsurance  may  be  in  a  po'icy  o 
insurance,  primary  and  excess 
umbrella  or  catastrophe  form. 

(t)  Automobile  liability  insu 
motor  vehicles  used  in  connec 
contract,  whether  owned,  non^ 
hired,  shall  have  limits  for  bod 
death  of  not  less  than  Si  milii( 
and  SI  million  per  occurrence 
damage  limits  of  Si  million  for 
occurrence.  This  required  insu 
in  a  policy  or  policies  of  ir 
and  excess  including  the  u.mbr 
catastrophe  form. 

The  Owner  shall  have  the  r 
tfi  require  public  liability  insur 
property  damage  liability  insiii 
I'^an  those  required  in  subset  ;i 
"(,'■  of  this  Section.  In  any  such 
additional  p..  ...i'.;m  cr  preiuiii: 
solely  as  the  result  of  such  add 
insurani.e  shall  be  added  to 
price. 

The  policies  of  insurance  sha 
form  and  issued  by  such  insure 
ratisfact.TV  to  the  Owner.  The  1 
ti:rnish  the  Owner  a  certificate 
I  o.nphar.ce  with  the  foregoing  ; 
which  shall  provide  not  less  thi 
prior  written  notice  to  the  Own 
cancellation  or  material  change 
insurance. 

Section  3. — Delivery  of  Possess 
Ointrol  to  Owner 

(a)  l^pon  written  rt-quest  of  I 
Hidder  shall  deliver  to  the  Own 
pof session  and  control  of  anv  _ 
Project  provided  the  Bidder  sha 
paid  at  least  ninety  f>errent 
of  co.nstrur.tioh  of  such  portion 
delivery  of  the  possession  and 
portion  of  the  Project  to  the  Ow 
•ind  obligafir-;sof  the  Bidder  as 
Arcide  IV.  i.,  .  lion  1  (f)  hereof  w 
to  such  portion  of  the  Project  so 
the  0%vner  shall  be  terminated: 
however,  that  nothing  herein  C( 
reliere  the  Bidder  of  any  liabili 
ri'spt-i  t  If)  defer  tivp  materials  an  1 
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workmanship  as  contained  in  Article  II. 
Section  4  hereof. 

(b)  Where  the  construction  of  a  Section  as 
hereinbefore  defined  in  Article  II.  Section  1 
(c)  and  Article  III.  Section  1  U  ]  shaJl  have 
been  completed  by  the  Bidder,  the  Owner 
agrees,  after  receipt  of  a  written  request  from 
the  Bidder,  to  accept  delivery  of  possession 
and  control  of  such  Section  upon  the 
issuance  by  the  Engineer  of  a  written 
statement  that  the  Section  has  been  inspected 
and  found  acceptable  by  the  Engineer.  Upon 
such  delivery  of  the  possession  and  control 
of  any  such  Section  to  the  Owner,  the  risk 
and  obligations  of  the  Bidder  as  set  forth  in 
.^r!icle  IV,  Section  1  (f)  hereof  with  respect 
to  such  Section  so  delivered  to  the  Owner 
shall  be  terminated;  Provided,  however,  that 
nothing  herein  contsined  shall  relieve  the 
Bidder  of  any  liability  with  respect  to 
defective  materials  or  workmanship  as 
contained  in  Article  II.  Section  4  hereof 

Section  4.  Assignment  of  Guarantees.  All 
guarantees  of  materials  and  workmanship 
njnnine  in  favor  of  the  Bidder  shall  be 
transferred  and  assigned  to  the  Owner  prior 
to  the  time  the  Bidder  receives  final  pwvment. 

ARTICLE  V~RE.\IEDIES 

Section  1.  Completion  of  Bidder's  U^fault. 
If  default  shall  be  made  by  the  Bidder  or  by 
any  subcontractor  in  the  perfonnance  of  any 
of  the  terms  of  this  Proposal,  the  Owner, 
without  in  any  manner  limiting  its  legal  and 
equita'ole  remedies  in  the  circumstances,  may 
serve  upon  the  Bidder  and  the  Surety  or 
Sureties,  if  any,  upon  the  Contractor's  Bond 
or  Bonds  a  written  notice  requiring  the 
Bidder  to  cause  such  default  to  be  corrected 
forthwith   L'nless  within  twenty  (20)  dr.vs 
after  the  service  of  such  notice  upon  the 
Bidder  such  default  shall  be  corrected  or 
arrangements  for  the  correction  thereof 
satisfactory  to  bnth  the  Owner  and  the 
Ad.-ninistrator  shall  be  made  by  the  Bidder  or 
its  Surety  or  Sureties  if  any.  the  Owner  may 
take  over  the  Project  and  prosecute  the  same 
to  completion  by  contract  or  otherwise  for 
the  account  and  at  the  expense  of  the  Bidder, 
and  the  Bidder  .?nd  its  Su.-e'.y  or  Sureties  if 
any,  shall  be  liable  to  the  Owner  for  any  cost 
or  expense  in  excess  of  tlie  contract  price 
fKcasioned  thereby.  In  such  e\  »iit  the  Ow  ner 
may  take  possession,  of  and  utilize,  in 
completing  the  construction  fjf  ihe  Pio;r(t, 
any  maleri.ils,  tools,  supplies,  equipment, 
appliances,  and  plant  belonging  to  the  Bidder 
or  any  of  its  subcontractors,  which  may  be 
situated  at  the  site  of  the  Project.  The  Owner 
in  such  contingency  may  exercise  anv  rights. 
( lalms  or  demands  which  the  Bidder  raav 
have  against  third  persons  in  connection 
with  this  contract  and  for  sue  h  purpose  the 
Bidder  does  hereby  assign,  transfer  and  set 
over  unto  the  Owner  all  su«:h  ri.jhfs.  claims 
and  demands. 

Section  2.  Liquidated  Damages.  The  time  of 
the  Completion  of  the  Project  is  of  the 
essence  of  the  Contract.  Should  the  Bidder 
neglect,  refuse  or  fail  to  complete  the  Projef  t 
within  the  time  herein  agreed  upon,  after 
giving  effect  to  extensions  of  time,  if  any. 
herein  provided,  then,  in  that  event  and  in 
view  of  the  difficulty  of  estimating  with 
exac  tness  damages  caused  hy  such  delay,  the 
Owner  shall  have  the  right  to  deduct  from 
and  ret.iin  out  of  such  monevs  which  ma\  be 


then  due.  or  which  may  become  due  and 

payable  to  the  Bidder  the  sum  of 

dollars  ( )  per  day  for  each  and  everv 

day  that  such  constrjction  is  delayed  in  its 
completion  beyond  the  specified  time,  as 
liquidated  damages  and  not  as  a  penalty:  if 
the  amount  due  and  to  become  due  from  the 
Owner  to  the  Bidder  is  insufficient  to  pay  In 
full  any  such  liquidated  damages,  the  Bidder 
shall  pay  to  the  Owner  the  amount  necessary 
to  effect  such  paj-ment  in  full:  Providei!. 
however,  that  the  Owner  shall  promptlv 
notify'  the  Bidder  in  WTiting  of  the  manner  in 
which  the  amount  retained,  deducted  or 
claimed  as  liquidated  damages  was 
computed. 

Section  3.  Cumulative  Remedies.  Every 
right  or  remedy  herein  conferred  upon  or 
reser\ed  to  the  Owner  or  the  Government  or 
the  Administrator  shall  be  cumulative,  shall 
be  in  addition  to  every  right  and  remedy  now 
or  hereaft.-^r  existing  at  law  or  in  ecjuity  or  by 
statute  and  the  pursuit  of  any  right  or  remedy 
shall  not  be  construed  as  an  election: 
Provided,  however,  that  the  provision  of 
Section  2  of  this  Article  shall  be  the 
exclusive  measure  of  damages  for  failure  by 
the  Bidder  to  complete  the  Projet  t  within  the 
time  herein  agreed  upon. 

ARTICLE  \I— .MISCELLANEOUS 
Section  1.  Definitions. 

(a)  The  tenn  Administrator  shaU  mean  the 
Administrator  of  the  Rural  Electrification 
Administration  of  the  United  States  of 
.America  and  his  duly  authorized 
representatives  or  any  other  person  in  wht-m 
or  authority  in  which  may  be  vested  the 
duties  and  functions  which  the 
Administrator  is  now  authorized  by  law  to 
perforin. 

(b)  The  term  E/i^j'neer  shall  mean  the 
engineer  employed  by  the  Owner  wiih  the 
approval  of  the  Administrator,  to  ])rovirii 
engineering  services  lor  the  Project  and  si;i<i 
Engineer's  duly  auihorized  assistants  an«l 
ropresent.'itives 

(- )  The  term  Supervisor  shall  mean  th*- 
pi-rson.  if  any.  appointed  by  the 
.Administrator  as  the  representative  of  the 
Government  under  the  provisions  of  the  Liii:, 
Contract  providing  for  such  appointme'-t  in 
special  cases.  The  term  is  limited  to  such 
special  representative  of  the  Government,  if 
anv.  who  is  responsible  exclusively  to  the 
Administrator  and  does  not  refer  to  the 
Manager  or  any  other  person  employed  hy 
the  Owner  and  responsible  to  it. 

(d)  The  term  Completion  of  Clearing  shall 
mean  full  performance  by  the  Bidder  of  the 
Bidder's  obligations  under  the  Contract  end 
all  amendments  and  revisions  thereof  except 
the  Bidder's  obligations  in  respect  of  fl) 
Relea.ses  of  liens  and  Certificate  of  Contrcf  tor 
under  Article  III.  Section  2  hereof,  (2)  the 
inventory  referred  to  in  Article  III,  Section  1 
hereof  and  (3)  other  final  documents.  The 
term  "Completion  of  the  Project"  shall  nie.Tn 
fiill  performance  by  the  Bidder  of  the 
Bidder's  obligations  under  the  Contract  and 
all  amendments  and  revisions  thereof  The 
Certificate  of  Completion  signed  by  the 
Engineer  and  approved  in  writing  bv  the 
Owner  and  the  Administrator,  shall  be  the 
sole  and  conclusive  evidence  as  to  the  dr.'c- 
of  C'ompletion  of  Clearing. 
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Section  2.  Patent  Infringemi'ni.  The  Bidder 
shall  save  harmless  and  indemnity  the 
Owner  from  any  and  all  claims,  suits  und 
prcH.eodings  for  the  infringement  of  any 
patvnt  or  patents  covering  any  materials  or 
ffiuipmcni  used  in  construction  of  the 
Project. 

Sei:tion  .J.  Permits  for  Explosives.  Ail 
piTmits  necessary  for  the  handling  or  use  of 
ilvnaroite  or  other  explosives  in  '  onncction 
uiih  the  construction  of  the  Protect  shall  be 
obtained  by  and  at  the  expense  of  the  Didder 

Section  4.  Compliance  with  Statutes  and 
Regulations.  The  Bidder  shall  comply  witl^ 
.ill  applicable  statutes,  ordinaiK c^.  rules,  and 
regulations  pertaining  to  the  wink.  I'he 
Uidiier  acknowledges  that  it  is  f.iii.iiiiir  with 
the  Rural  Electrification  Act  of  mib,  as 
amc'inled,  the  so-called  "Kick-Pdck"  .Statute 
(48  Stat.  948),  and  regulations  issued 
pursuant  thereto,  and  18  U.S.C.  .Sei  tioiis  2Hh. 
2ii7  and  1001  as  amended.  The  Bidder 
understands  that  the  obligations  of  tlie 
jiiirties  hereunder  are  subjec-t  to  the 
.i|)pli(  able  regulations  and  orders  ot 
tlovernmen'ai  .Agencies  leaviiik;  iunsiii(.tioii 
in  the  premises. 
.SiMtion  5.  Equal  Opportunitv  Pruvlsions 
(ill  Bidder's  Representations 
The  Bidder  represents  that: 

It  has does  not  have  . ;      ,  lot)  or  more 

employees,  and  if  it  has.  that  it  h.is  ^    _..  ha.< 

not .  furnished  the  Lqual  Kmpluyment 

Opjio.'-tunity-Employers  Inform.ilion  Rejiort 
KKO-1.  Standard  Form  100.  retii.ireil  of 
employers  with  100  or  mi'ic  en:;>i<)vees 
pursuant  to  Executive  Order  M'd-iU  .uid  titii' 
VI!  o!  the  Civil  Rights  Act  of  T:m-i 

The  Bidder  agrees  that  it  wi!J  ohiiiin.  prior 
lo  the  award  of  any  subcontnu  t  for  more  tl'.an 
,S  lO.OOO  hereiuuler  to  a  suIk  oiitrai  tur  with 
!()()  or  more  employees,  a  slatenirnt.  signi'd 
by  the  proposed  subconlratlor.  thai  the 
jM(ipo*:ed  subcontractor  has  fi'i'i!  ,.  ( -.i.Te;'.! 
rrpoit  on  Form  100. 

The  Bidder  agrees  that  if  it  h.is  Kid  or  more 
eiiiployees  and  has  not  submitted  .i  riqHjrt  un 
Sland.ird  Form  100  for  the  curi-erif  rejjorliiig 
yar  and  that  if  this  contract  will  .imount  to 
more  than  SlO.tJOO.  the  Bidder  will  file  su(4i 
ri'purl.  as  required  by  law.  and  i-olify  the 
Owii.'r  in  writing  of  such  filing  prior  to  the 
Owner's  acceptance  of  this  Proj.'os.il. 

(!))  Equal  Opportunity  Clause.  During  liie 
P'Mforniance  of  this  contract.  th>'  ilKJdi-r 
.i^rees  as  follows: 

(ll  The  Bidder  will  not  diss  rnnli.wie 
.ig.'.iiist  ai'.y  employee  or  appli<  ant  tor 
inijiloyment  because  of  ra<;e.  (olor.  religion, 
sex.  or  national  origin.  The  Binder  will  lake 
affinnalive  action  to  ensure  that  applicants 
.ire  employed,  and  that  emjiloyHes  .ire  treated 
deriiig  employment  without  regard  to  their 
race,  color,  religion,  sex,  or  national  origin. 
Such  action  shall  include,  but  not  be  limited 
to.  the  following:  Employitienl.  upgrading. 
demotions  or  transfer:  recruitment  or 
ri'(  ruitment  advertising:  layoff  or 
tennination;  rates  of  pay  or  other  forms  ol 
( ompensation:  and  selection  for  training, 
iiu.kiding  apprenticeship.  The  Bidder  agrees 
to  post  in  conspicuous  places,  av.-iilable  to 
employees  and  applicants  for  employment, 
notit.es  to  be  provided  setting  forth  the 
provisions  of  this  Equal  Opportunitv  Clau.se. 

(li)  The  Bidder  will,  in  all  sulit  itations  or 
.Kherrisements  for  employees  plated  by  or 


on  behalf  of  the  Bidder,  state  that  all 
qualified  applicants  will  receive 
consideration  for  employment  without  regard 
to  race,  color,  religion,  sex,  or  national  ori^yn. 

(.■i)  The  Bidder  will  send  to  each  labor 
union  or  representative  of  workers,  with 
which  it  has  a  collective  bargaining 
agreemenkor  other  contract  or 
understanding,  a  notice  to  be  provided 
advising  the  said  labor  union  or  worker's 
representatives  of  the  Bidder's  commitments 
under  this  section,  and  shall  post  copies  of 
the  notice  in  conspicuous  places  available  to 
employees  and  applicants  for  emplovment. 

(4)  The  Bidder  will  comply  with  all 
provisions  of  Executive  Order  11246  of 
.September  24.  1965.  and  of  the  rules, 
regulations,  and  relevant  orders  of  the 
Secretary  of  Labor. 

(51  The  Bidder  will  furnish  all  infomialion 
and  reports  ret^uired  by  Executive  Order 
1 124fi  of  September  24,  1065,  and  by  niles. 
regulations,  and  orders  of  the  .Si^c.-etarv  of 
Uibor.  or  pursuant  thereto,  and  will  permit 
a(  (ess  to  its  books,  records,  and  accounts  by 
the  administering  agency  and  the  Secretary  ot 
Labor  for  purposes  of  investigation  to 
ascertain  compliance  with  sut.h  rules, 
regulations,  and  orders. 

(6)  In  the  event  of  the  Didder's 
noncompliance  with  the  Equal  Opporri.iiiiy 
Clause  of  this  Contract  or  with  anv  of  the  said 
rules,  regulations,  or  orders,  this  Contract 
may  be  can<  elled.  terminated,  or  suspended 
in  whole  or  in  part,  and  th(?  Bidtler  mnv  be 
decl.ired  ineligible  for  further  Government 
contracts  of  federally  assisted  construction 
contra(  ts  in  a<:cordance  w  ilh  procedures 
authorized  in  Executive  Order  1 1240  of 
.September  24.  1965.  and  sui  h  other 
saiu  ttoiis  may  be  imposed  and  remedies 
invoked  as  provided  in  Executive  Order 
1 12-16  of  September  24.  i'Mui.  tir  by  rule, 
ri'giilation,  or  order  ot  the  Sec  rel.irv  ot  l.ali<ir. 
or  as  provided  by  law. 

('■)  i'ne  Bidder  will  include  this  Ecjii.il 
Opportunity  Clause  in  every  subcontract  or 
pun  lia=;e  order  unless  exempted  by  the  rnli^s. 
regulations,  or  order  of  tlie  Sei:retarv  of  Labor 
issued  pursuant  to  .Section  204  ot  Exec  utue 
Order  11240  of  Septeml)er  24.  19(i5.  so  tluil 
siK  h  provi^ii.tiS  will  be  binding  upon  eai  ii 
s.ubcoiitrac.tor  or  vendor.  Hie  Bidder  will  take 
su(  h  a<:tion  with  respect  to  any  subcoiilnitt 
or  purchase  order  as  the  administering 
agency  may  direct  as  a  means  of  enforcing 
such  firovi.sions  including  sanctions  for 
noncompliance:  Provided,  however,  that  in 
the  event  a  Bidder  becomes  involved  in,  or 
is  threatened  wilh,  litigation  w  ith  a 
subcontractor  or  vendor  as  a  result  of  -.urh 
direction  by  the  administering  ng'-m  v,  the 
Didder  may  request  the  L'nited  Slates  to  enter 
into  such  litigation  to  protwt  the  interests  of 
the  L'nited  States. 

(c)  Certificate  of  Nonsegregated  F.irilities. 
The  Bidder  certifies  that  it  does  not  maintain 
or  (jrovide  for  its  employees  anv  .segr-L'gaicd 
facilities  at  any  of  its  establishments,  and  that 
it  does  not  permit  its  employees  to  perform 
their  serv  ices  at  any  location.  uudi;T  its 
control,  where  segregated  facilities  are 
maintained.  The  Bidder  certifies  furt.Vr  that 
it  will  not  maintain  or  provide  for  its 
emplovees  any  segregated  facilities  at  any  of 
its  esia!)!ishments,  and  that  it  will  not  permit 


its  employees  to  pi-rfbrm  their  services  at  any 
location,  under  its  control,  where  segregated 
facilities  are  maintained.  The  Bidder  agrees 
that  a  breach  of  this  certification  is  a 
violation  of  the  Equal  Opportunity  Clause  in 
this  contract.  As  used  in  this  certification,  the 
term  "si^gregated  facilities"  means  any 
waiting  rooms,  work  areas,  restrooms  and 
washrooms,  restaurants  and  other  eating 
area*,  timeclocks.  locker  rooms  and  other 
storage  or  dressing  areas,  parking  lots 
drinking  fountains  recreation  or 
entertainment  areas,  transportation,  and 
housing  facilities  provided  for  employees 
which  are  segregated  by  explicit  direr  tivo  or 
are  in  fact  segregated  on  the  basis  of  race, 
color,  religion,  or  national  origin,  because  of 
habit,  local  custom,  or  otherwise.  The  Bidder 
agrees  that  (except  where  it  has  obtained 
identical  certifications  from  proposed 
suljcontractors  for  specific  time  periods)  it 
will  obtain  identical  certifications  from 
proposed  sul)i:oi'.tractors  prior  to  the  award  of 
subcontrac  ts  exceeding  Si O.tKM)  which  are 
not  exempt  from  the  provisions  ot  the  Equal 
Opportunity  Clause,  and  that  it  will  retain 
such  certifications  in  its  files. 

Section  6.  Franchises  and  Riglits-ot"-Way. 
The  Bidder  shall  be  under  no  obiigntion  to 
obtain  or  assist  in  obtaining:  ,\ny  fr.r.u.hises; 
authorizations,  pennits  or  approvals  recpiired 
to  be  obtained  by  the  Owner  from  Federal, 
.Slate,  County,  Municipal  (jr  ullitr  authorities, 
any  rig!;ts-of-\vay  over  priv.it«  lands;  or  anv 
ag.'eements  betwetm  the  Owner  and  third 
parlies  with  respect  to  the  constnjction  and 
operation  of  Ihe  Project. 

Secition  7.  N'onassignmeiil  of  CMitrw  t.  The 
Didder  shall  perform  direc:tly  .ind  without 
sulKciiitracting  not  less  than  twenty-five  pi  r 
t  entam  (25'';i)  of  the  construction  of  the 
Project,  to  be  call  ulalcid  on  tin;  basis  of  the 
total  conlrtic  t  pricu.  The  Bidder  shall  not 
.issiji'i  the  contrai  t  eSTected  by  an  a<  cic-ptani  e 
of  this  proposal  or  any  interest  in  anv  funds 
that  may  be  due  or  become  due  hereunder  or 
enter  into  contract  with  any  pi-rson,  firm  or 
cor|)orat;on  for  the  performancjo  of  ihe 
F5idder's  obligations  hereunder  cjr  .mv  p.irt 
tneref)f,  witliuut  the  ,ipproval  iii  writing  (i| 
the  Owner  and  of  the  Surety  or  Siireiies,  if 
n;;y.  on  any  bond  furnished  by  l!->'  V.idder  for 
Ihe  faithful  perfurnmiv  p  of  the  Bid.ier's 
obligation  htreuuder.  If  the  Bidder,  with  the 
consent  of  the  Owner  .md  anv  Suretv  or 


Sureties. 


on  the  Contnctors  Bond  or 


Bonds,  shall  enter  into  a  sub'tcnitrac  t  with 
any  subcontracior  for  Ihe  perfomianto  of  iiiv 
part  of  this  contract,  the  Diildt;r  shall  be  as 
fully  responsible  to  the  Owner  and  the 
Government  for  the  acts  and  omissions  of 
sue  h  --.ubcontractor  and  of  per>:ons  employed 
by  such  subcontractor  as  'he  Bidder  would  be 
for  its  own  acts  and  omissions  .md  those  of 
persons  directly  employed  by  it. 

Section  8.  F-ixtension  to  Successors  and 
.Assigns.  Kach  and  .ill  of  the  covenants  and 
Agreements  herein  contained  shall  extend  to 
and  be  binding  upon  the  succ  essors  ,!nd 
assigns  of  the  p.irfies  hereto. 

.Sec:t,on  9.  Contractor.  L'i)on  acceptance  of 
this  Proposal,  the  successful  Bidder  shall  \v 
the  Contractor  and  all  references  in  the 
Proposal  to  the  Bidder  shall  .npply  lo  the 
Contrarrtor. 

Section  10.  Approval  by  the  .Xdniinistralor 
No  ac(  eptance  ot  this  Prf)posal  sh..ll  become 
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effective  until  approval  in 
Administrator:  Provided,  hbwev 
obligations  shall  arise  herei  i 
approval  is  given  within  si 
the  date  of  acceptance  by  tl 

(Bidder) 

By . (President) 


Attest: 

Date 


.  (Address) 

(Sc<Tetar\) 


The  Proposal  must  b«  ., 
name  of  the  Bidder.  If  the 
partnership,  the  Proposal , 
the  partnership  name  by  a  , 
Bidder  is  a  corporation,  the 
signed  in  the  Corporate  nan, 
authorized  officer  and  the  c 
affixed  and  uttestod  by  the 
Corporation. 

Description  of  Units 
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H 

nru 
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'  full 


d  with  ihf" 
dder  is  a 

St  be  sign»Kl  in 
dartner.  If  the 
Proposal  must  b»' 

by  a  duly 
)rpordte  sen  I 
ecrctnrv  of  itic 


000  Feet 


ha  I 
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TM-12.  The  unit  is  1 

( J  feet  in  widt 

C_  __J  feet  on  one 

or  centerline  of  structures)  i 
of  right-of-way.  This  includ 
underbrush,  tree  removal, 
trimming  as  is  required  so 
way.  except  for  tree  stumps 

•'xteed in  height,  s 

the  ground  up  on  one  side  o 
tarrving  conductors  (See  De 
TM-12-2A.)  The  length  of 
shiiil  be  measured  in  a  strai 
to  the  horizontal  line  betw„ 
centfrline  of  stru(  turus  and 
maximum  dimension  of  Toli 
proj«;<  ted  to  the  ground  line 
Drawing  TM-12-2A.)  All  trr: 
underbrush  across  the  width 
way  shall  bo  considered  to  b 
together  as  a  single  length  in 
total  length  of  clearing  (Se« 
TM-ia-Z.^.)  Spaces  along  th 
which  no  trees  are  to  be  rem 
or  underbrush  cleared  shall 
the  total  measurtjment.  All  . 
arrived  at,  added  together  an 
1,000  shall  give  the  number 
of  clearing.  The  Bidder  shall 
trim  shade,  fruit,  or  ornamen 
so  directed  by  the  Engineer  i 
TM-12  (l).'This  unit  is  id 
12,  exiept  the  full  width  of 

to  be  cleared  shall  be 

measured 


(- 


J  fee 


A, 


■  purpc  se 


the  pole  line  or  centerline  of 
Di'lail  D,  Drawing  TM-1 2-2 

TM-1.1.  The  unit,  for  purp. 
is  l.OtX)  feet  in  length  of  cloa 
of-way.  The  Engineer  will  .se 
off  the  right-of-way  that  he  d. 
hazard  to  the  line  and  will  dt 
the  Bidder  in  writing  as  da..„ 
so  designated,  the  Bidder  sha  I 
sui  h  trees  at  his  option  exce 
Bidder  shall  trim  and  not  re 
or  ornamental  trees  unless  _.. 
by  the  Engineer  in  writing  (St 
TM-12-2A  and  TM-1 3  for  u 
danger  trees.) 

The  measurement  of  length  bf  right-of-way 
to  be  cleared  shall  be  considei  id  as  a  straight 
line  p.ira!!el  to  the  horizontal   ine  betw.«cn" 
poles  or  centerline  of  structun  s,  such 
nieasurement  of  length  to  be  li(»spd  on 
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.X 
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er  that  no 
nder  unless  such 
t\  (60)  days  from 
e  Owner. 
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at  the  right-of- 
vhich  shall  not 
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ail  A,  Drawing 
tual  clearing 
t  line  parallel 
poles  or 
i  cross  the 
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See  Detail  U. 
s  and 

of  the  rigli!-(if- 
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measuring  the 
etail  C,  Drawing 
right-of-way  in 
ved  or  trimmed 
omiftird  froin 
lengths  thus 
divided  bv 
f  TM-1 2  units 
lot  remove  or 
al  trees  unless 
writing, 
tiral  with  T.M- 
right-of-way 
eet  wide  (to  lie 
on  each  side  of 
true  tures)  (.Sit: 
} 
of  quoting, 
ling  off  the  right- 
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remove  or  lop 
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e  shade,  fruit 
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Drawings 
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le 


e  1 
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maximum  dimension  of  foliage  (not  trunk) 
projected  to  the  ground  line  (See  Details  E. 
F.  G  and  H,  Drawing  TM-12-2A.)  Dead  trees 
having  no  foliage  shall  be  measured  across 
the  maximum  dimension  and  multiplied  by 
two.  (See  Detail  F,  Drawing  TM-1 2-2 A.) 
Each  tree  so  removed  shall  Ik;  added  together 
to  determine  the  total  length  of  clewing.  All 
lengths  thus  arrived  at,  added  together  and 
divided  by  1,000  shall  give  the  number  of 
TM-1 3  units  (Example:  Details  E,  F,  G  and 
M,  Drawing  TM-12-2A,  total  0.10  of  a  TM- 
13  unit.) 

TMC-12,  TMC-12  (t).  These  units  are 
identical  to  the  respective  TM  units  except 
that  lihemical  treatment  of  stumps  is  required 
in  addition  to  the  clearing  of  underbrush,  tree 
removal  and  tree  trimming. 
T.M-14.  The  unit  is  1,000  feet  in  length  and 

( )  feet  in  width  (to  be  measured 

( )  feet  on  one  side  of  right-of- 
way  center  line)  of  actual  clearing  of  right- 
of-way.  Trees  and  underbrush  should  be 
cleared  from  the  ground  up  within  10  feet  (jf 
any  structure  location.  The  Engineer  will 
mark  the  trees  and  brush  to  be  cleared  to 
provide  "undulating"  boundaries.  Low 
growing  trees  and  brush  are  to  be  left  in  the 
right-of-way  to  the  extent  it  will  not  be 
haz.irdous  to  the  line  or  will  not  interfero 
with  the  service  road. 

The  length  of  actual  clearing  shall  be 
measured  in  a  straight  line  parallel  to  the 
horizontal  line  between  poles  or  center  lint; 
of  structures  and  across  the  maximum 
dimension  of  foliage  cleared  projected  to  the 
ground  line  (See  Detail  B.  Drawiu"  TM-12- 
2A.) 

All  tn?es  and  underbrush  ( leared  ncros-;  ih.; 
right-of-way  shall  be  considered  to  be 
grouped  together  as  a  single  length  in 
measuring  the  total  length  of  <  luaring  (See 
D.itail  C,  Drawing  T.V1-12-2A.)  Spaces  along 
the  right-of-way  in  whi<  h  no  trues  are  to  bt! 
r»?moved  or  trimmed  or  underbrush  clfMnjd 
shall  b»>  omitted  from  the  total  meosuromenl. 
TM-1 4  (1).  This  unit  is  identical  with  TNf- 
U  exi  ept  the  full  width  of  the  right-of-wny 

to  be  <  leared  shall  be ( )  feet 

wide  (See  Detail  D.  Drawing  T.M-12-2A.) 
T.M-15.  The  unit  is  1.000  feet  in  length  and 

-  .    ( )  feet  in  width  (to  be  measured 

( )  feet  on  one  side  of  the  right- 

of  w.iy  center  line)  of  .ictual  clearing  nf  the 
right-of-way. 

Trees  and  underbrush  should  he  (leunid 
from  ground  up  within  10  feet  of  anv 
strut  ture  location.  The  Engineer  wifl  mark 
the  trees  and  brush  to  be  cleared  to  provide 
a  "feathered"  appearance  in  the  right-of-wav. 
Low  growing  trees  and  bnish  are  to  be  left 
in  the  right-of-way  to  the  extent  it  will  not 
be  hazardous  to  the  line  or  will  not  interfere 
v\  ith  the  service  road. 

The  length  of  actual  clearing  shall  be 
measured  in  a  straight  line  parallel  to  the 
horizontal  line  between  poles  or  center  line 
of  stnictuies  and  across  the  maximum 
dimension  of  foliage  cleared  projected  to 
ground  line  (See  Detail  B,  Drawing  TM-12- 
2A).  All  trees  and  underbrush  cleared  across 
the  right-of-way  shall  be  considered  to  be 
grouped  together  as  a  single  length  in 
measuring  the  total  length  of  clearing  (.See 
Detail  C.  Drawing  TM-12-2A). 

Spates  along  the  right-of-way  in  whi<  h  no 
frees  an»  to  lie  removed  or  trimmed  or 


underbrush  cleared  shall  be  omitted  from  thf 
total  measurement. 

TM-1.5  (1).  This  unit  is  identical  to  1  .M- 
15  except  the  full  width  of  the  right-of-wa\ 

to  be  cleared  shall  be ( )  feet 

wide  (See  Detail  D,  Drawing  TM-12-2A). 

Additional  Requirements.  (When 
Specifying  TM  units  denote  type  of  disposal 
AorB). 

A.  Tr»M's,  bnish,  branches  and  refuse  sli.ilj, 
witho\if  delay,  be  disposed  of  by  such  of  the 
following  methods  as  an  Engineer  will  fiinn  i 
(Engineer  to  strike  out  methods  not  tcj  be 
used). 

1.  Burned 

2.  Piled  on  one  side  of  right-of-way. 

3.  Roller  (hopped  and  left  on  righf-of-w.iv 
in  su(  h  a  manner  as  not  to  obstruct  roads 
dit(  hes,  ilrains,  etc. 

4.  Other  (Describe) . 

B.  Trees  that  are  felled  shall  be  cut  to 
(ommercial  wood  lengths,  stacked  no.itly 
and  left  on  the  right-of-way  for  the 
landowner.  Oinimercial  wood  length  n:e..j)s 
the  length  designated  by  the  Engineer  but  in 
no  case  shall  it  be  required  to  be  less  than 

(         _ )  feet.  Brush,  branches  ami 

refuse  shall,  without  delay,  be  disposed  of  dv 
su<  h  of  the  following  methods  as  the 
Engineer  will  direct  (Engineer  to  strike  o;.! 
methods  not  to  be  used). 

1.  Burned.  4 

2.  Piled  on  o.e.e  side  nf  right-of-way. 

3.  Roller  (hopped  and  left  on  right-of-u.:-. 
in  su(  h  a  manner  as  not  to  obstruct  roads, 
difchi's.  drains,  etc. 

4.0flier|n.><.  rib.') . 


iRAtJSM 

ISSIGN  RIGHT-OF-WAY  UNITS 

Unit  No 

No.  of 
units 

Unit  price 

Exterdoo 
price 

Total 

Ari.t^ptan<  c 

•Subjei }  to  the  ,ip])roval  of  the 
y\dmiiiistr.iio.-,  ih(.'  Owner  hereby  act  ept-,  r;,.' 
foregoing  Proposal  of  the  Bidder,  _  U,: 

the  constrjt  tion  of  the  following: 

The  total  i  untrai  t  price  is  S 

Owner 
By  President 

..; .Sef.rotary 

.^   „■    Dati'ofContrat  t 

Spft  ifii  iitinn!> 

In  preparing  the  right-of-way,  trees  shall  be 
removed,  imderbnish  cleared,  and  trees 
trimmed  ^o  that  the  right-of-way  shall  be 
( tear  from  the  giound  up  as  specified  in  the 
Proixjsal.  Trees  fronting  each  side  of  the 
right-of-way  shall  be  trimmed  symmetrically 
unless  otherwise  directed  by  the  Engineer. 
Dead  trees  beyond  the  right-of-way  which 
would  strike  the  line  in  falling  shall  be 
removed.  Leaning  trees  beyond  the  right-of- 
wav  which  would  strike  the  line  in  falling 
and  which  would  require  topping  if  not 
removed  may  be  removed  or  topped  at  the 
direction  of  the  Engineer. 

Where  TMC-12,  TMC-12-(1)  units  ar.f 
specified,  the  right-of-w.iy  shall  be  cleareti  ,-., 
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,i(:i.(iriiiuice  with  the  instructions  in  ihu 
pri".  odiiig  paragraph  and  in  addition,  all 
stumps  one-halt  inch  in  diameter  and  larger 
shiill  bf  sprayed  as  sp)cciried  bv  thu  l-jigineer. 
lEnd  of  clausal 

§  1 726.323     Certificate  (Buy  America),  REA 
Form  213. 

The  cioseout  form  in  this  see  tioii  shall 
he  iisnd  when  required  by  t.his  pnrt. 

O'rtificaJe 

\\"\ih  rt'spjcl  to  coinpii<uu;f?  'vith  tt,i' 
M.ron<l  paraginph  of  the  Rurni  Kli't.tr-fuuiion 
Ac  t  of  liaa.'being  Title  tV  nf  thf  Work  Relief 
■•:n<\  Piih'.it:  Works  Appropriat'on  .Act  of  I<)38 
(Fiiblii:  Resolution  No.  IL'2.  7'ilii  Ongrf^P. 
;ippro\(td  lune  21,  1938). 
K'lral  ELHirification  Adrr.iiii.it.'-iiii-.i: 

I'fDItCt . 

i'iie  uiidrtrsigned,  being  Ihi;  '.  iii  .i 

I  frt;ui;  contract  No. uatiii       . 

^'^  ,  t)et\veen  the  unaersignwi  and 

-.  does  hereby  certify  tiiat  in  tm- 
j)ciiurina''.(.e  of  tha  said  contract  there  iiavi- 
beeri  usfi<i  or  furnished  no  unmunuint  tured 
.irtit  les,  iuateriais  or  supplies  whi(  h  have  not 
l.'eeu  mined  or  produced  in  the  I  nited  States. 
Mexico,  or  Canada  and  no  manulac.tured 
articles,  ina'erials  or  supnlies  whit  h  iiave  not 
iieen  manufactured  in  the  United  States, 
Mexico,  or  Canada  substantially  all  from 
.irti(  les.  materials  or  supplies  m.i.ed. 
produced  or  manufactured,  as  ;he  (  ase  inav 
i)f  in  the  United  States,  Mexico,  or  Canada. 
CM  cpt  to  the  extent  that  tomplianc  e  with  the 
sei  end  paragraph  of  the  Rur.Tl  Iviec  irdl(  ation 
.■\(  t  of  10)8,  beiiii;  Title  IV  o!  ihe  Work  Relief 
,ii.d  I'libiic  Works  Appropriation  .Act  of  193H 
(I'lililic  Resolution  No.  122.  75th  C-ongress, 
approved  |urie  22,  193M)  i;as  b^en  waned  b\ 
ilie  .Administrator  of  the  Rural  K!e(  rrifiiaticui 
.X'iministration. 


I'.v 

Dal.'  ^  19 

H'.uil  f)l  (-Inusej 

§  1726.324    Waiver  and  release  of  nen,  REA 
Form  224. 

TIh'  cl()s«:();it  form  in  thi.s»sc(;U(m  sirill 
!)••  used  vvhnn  required  by  this  jiart. 

Waiver  and  Release  of  Lien 

Whereas  the  lindersit'ned.  luanie  ui 

i:i<i;uifa(  turer.  materialman  or  .subi  untrac  tor) 

has  hiriiished  to (name  nf  cont.'actor) 

the  foiiovving: (kind  nf  malerial  iinri 

services  furnished)  for  use  in  the 

(.oiistruction  of  a  Project  belonging  lo 

(name  ot  borrower)  and  desianr.ttjd  bV  t'le 
Rural  Klet:trirication  Adra;ni?trnti'ii  .is 
(RL'A  project  designation) 

Noiv.  Therefore,  the  undirsigr.ed. 
(nam';  of  manufacturer,  materiaimau  or 
subc.ontrat.tor)  for  and  in  consideration,  of 

S and  other  good  and  valuable 

consideration,  the  receipt  whereof  is  herebv 
acknowledged,  do(es)  hereby  waive  .jiid 
release  any  and  ail  liens,  or  right  to  or  ( !aim 
I  if  lien,  on  the  above  described  project  and 
jTtMi.ises,  under  any  law.  common  or 


statutory,  on  account  of  labor  or  materials,  or 
t)oth.  heretofore  or  hereafter  furnished  by  the 
undersigned  to  or  for  the  account  of  said 

(niime  of  contractor)  for  said  project. 

Civen  under  my(our)  hand(s)  and  seal(s) 

this      day  of ,  19 . 

Name  of  manufacturer,  materialman 

or  subcontractor 

By President,  vice  president. 

p.->rlner  or  owner,  or.  if  signed  by  other  than 
one  of  the  foregoing,  accompanied  by  power 
of  attorney  signed  by  one  of  the  foregoing  in 
favor  of  the  signer.  (Use  designation 
appli<  able.) 

lEiul  nf  <  lause) 

§  1726.325    Certificate  of  contractor,  REA 
Form  231. 

The  clo.souut  torni  in  this  section  shall 
he  used  u-hen  required  bv  this  part. 

Ortiflcate  of  Coniractor 

certifies  that  he  is  the (Title 

111  Office)  of .  (Name  of  Contractor),  the 

(U>;i'ractor.  in  a  Construction  Contracit  No. 

_  d.ited .  19_ . 'Entered  into 

t)etw»eQ  the  Contractor  and (Name  of 

Hon<;wer)  the  Owner,  for  the  t  onstruction  of 
a  Project,  which  bears  the  Rural 
Electntlcation  Administrnlion  Projeci 

Designation and  that  he  is  authorized 

lo  cind  does  make  liiis  certification  on  behalf 
ot  said  Contractor  in  order  to  indui:e  the 
Owner  to  make  payment  to  the  Conlrai  tor.  in 
accordaufe  with  the  provisions  of  said 
Construction  Contract. 

I'r.ciersigned  further  says  ttiat  all  persons 
u  ho  h.'.ve  hirnished  labor  in  connection  with 
said  (  o.istniction  havt:  been  paid  in  full,  that 
the  names  of  manufacture.-s.  materialmen 
and  sub(  ontrac;tors  that  furnishe<i  material  or 
services  or  both  in  connecti<m  with  such 
construction  and  the  kind  or  kinds  of 
m<it»'r!al  or  si;rvic  es  or  both  so  furnished  arc: 
Na;ne  . 

Kiiid  o!  Material  and  .Service 

and  tl  at  the  releases  of  liens  executed  bv  a!! 
siH  h  ma:;ufaclurers.  n.alerialmen  and 
sub<  cn'rictors  have;  been  furnished  the 

OWMT. 

.Sigiuiliire 

ilinci  of  (  lausel 

§  1726.326    Construction  or  equipment 
contract  amendment,  REA  Form  238. 

The  arm;ndment  form  in  this  secticm 
shell!  be  used  when  required  by  this 
part. 

Construction  or  Equipment  ('ontract 
.•Xniendment 

Projei  t  Designation 

Date 

Anicndmen!  No. 

Contract  No. 

Bond  extension  attached Yes No 

IH.iivcry  or  CbUipletion  Dale;  Original  _'„ 
As  .Amended 

Instructions;  1.  The  Architect-Engineer 
shall  sub-mit  three  (3)  copies  of  this  fonn  lor 
fai  h  c  outract  which  has  been  a|)pru\'ed  bv 


REA.  to  the  Owner.  2.  The  Owner  will  submit 
the  three  (3)  copies  of  this  form  to  REA  for 
approval. 

Reasons  for.  and  details  and  desc  ription  of 

the  amendment (If  additional  space  is 

needed,  use  reverse  or  separate  sheet) 

A  summary  of  the  original  contract  price 
and  amendments  thereto,  including  this 
amendment,  follpws:  (.Amendments  which 
decreased  the  price  are  preceded  by  a  (  - ) 
minus  sign). 

Original  Contract  Priie.  S 

Amendment  Number  1.  S 

Amendment  Number  2.  S 

.Amendment  Number  3,  S 

.Amendmeiit  Number  4,  S 

Amendment  Number  .T,  S 

Amendment  .Numbers.  S 

Amendment  Number  7.  S 

Amendment  .Number  8,  S 

Amended  Contract  Price,  S 


This  amendment,  providing  for  an  increa<w 

of  S /  decrease  of  S in  the 

contract  price  is  submitted  pursuant  to  the 
provisions  of  said  contrac:t.  (The 
Administrator  of  RE.A  is  hereby  authorized  to 
approve  this  a.mendment  either  in  whole  or 
in  part  and  to  delete  such  items  as  do  not 
meet  his  approval).  To  the  extent  the  items 
hereof  are  .ipprov  ed  ihe  contr.K  t  shall  be 
amended. 

Accepted 

Omtrac  tor 

By President-Ov.turPartuer  (Strike 

out  inapplicable  title.  If  signed  bv  other  than 
above,  [xiwer  of  .ittoracv  should  be  attai  bed 
or  on  file  with  RE.\.) 

Dal.' 

OwniT 
Hv  I'residiiit-Hoard  of  Din'ctors 
_.'■     _    Dote 
Apiiroved 
.Arc  hiti'i  t-i-uv;ui(;er 

D.ite 


Item 
Ho. 


Reasons 
for  and 
Descnotion 
of  Contract 
Amend- 
ment No. 


Net  Total 


Labor 
or  In- 
stalla- 
tkjn' 


Mate- 
nal  or 
Equip- 
ment ' 


Total 


'  Changes  in  Cost  (decrease  preceded  by 
( -  )  minus  sign.)  To  be  filled  tn  v^hen  applica- 
ble. 

]Hnd  ol  clause! 

§  1726.327    Material  receipt,  REA  Form  251. 

Tht!  receipt  form  ^n  this  s»'(  tion  shall 
be  usee!  when  a  .Material  Ri^ceipt  is 
required  by  KL',-\  F"orin  7()4,  830,  or  Hiil 

Material!!  Receipt 

InstriK  tions:  Prepare  three  (3)  copies. 
Forward  firiginal  to  Owner,  one  (opy  to 
Conirac  lor  and  one  copy  to  Engineer. 
Date    • 


'  Insert  'Contractor,"  ".SubroiUrndo:. 
■M.ttff iu'rn.i:i.  '  us  thi;  ca>o  niav  Im'. 


■Sfilcr' 


I.;Mrt 


iu!i:ie  >)S  'he  KEA  riu.-r(i".vi:i 
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Item' 


Total 


Notes  1.  Item  correspond  ;  with  riem  m  list  of  materials  in  construct;on  Ofa-Aings 


Received  by 
For 


^Contractor 
.Owner 


(End  of  clause) 

§  1726.328    Construction 
labor  and  material  contrect 

The  closeout  form  in  li 
be  used  when  required  b 

Construction  Inventory  (Foi 
Matenai  Contract) 

Date 


ifiventory  (for 
REA  Form  254. 

is  section  shall 
•  this  part. 

Labor  and 


Project  Designation 

Borrower 

Engineer 

Contractor 


Amount  Payable  to  Ccntiaci  >j 


A.  Total  Cost  nf  Standard 
Conversion  Assembly  Units 
No.  6.  REA  Form  254a)  $ 

B.  Cost  To  Remove    T  Un  ir  IToidl  No 
REA  Form  254a)  S 

C.  Amount  To  Be  CredileJTo 
For  Materials  Removed  Fron 
Facilities  And  Returned  (Tolfe 

Form  254b)  $ 

Subtotal  S 

Deduct: 


\'ew  And 
^.sInll^d  (Total 


Ccnt;a(toi 

Exirtinc 
No  14.  K£A 


ra  : 


D.  Amount  Chargeable  To 
Materials  In  Assembly  t-^niis 
No.  9.  REA  Form  254a)  S 

E.  Net  Amount  Of  Chvner-I 
Materials  (Total  No.  24  9£.A 
$ 

F.  Net  Amount  Due  Centra 
final  payment  to  Contractor, 
due  the  Contractor,  as  showr 
Certification,  will  be  reducec 
any,  due  the  Owner  for  liqui 
payment  made  to  date,  or  ot} 
the  Owner  has  the  right  to  re 
tem:is  of  the  Contract,  and  si,, 
parties  does  not  preclude  the 
Owner  of  such  amounts  IS. 

Certificate  of  Engineer 

I  certify  that  to  the  best  of 
and  belief  the  attached  final 
correctly  shows  the  total  nu 
character  of  assembly  units 
removed  by  the  Contractor  a 
amount  of$  due  the 

shown  above,  is  true  and  c 


Cent 


CTT  K 


Engineer 

By . 

Date 


Acceptance  by  Ownfr 

Owner 

By .  President 

Date  J 

Acceptance  by  Controctci 
Firm 


Quantity 


Description  of  Item 


Manufacturer  and  Cata- 
log Numtier 


Zontractor  For 
Removed  (Total 

.•rnished 
orm  254c ' 


tor  (In  malting 
he  net  amount 
by  iJiis 

by  the  sums,  if 
I  aled  da.Tiages. 
r  sums  which 
in  under  the 
aiure  by  all 
retention  by  the 


r- 


r 


y  knowledge 
ventory 

rand 
iilslalled  and 

that  the  net 

ractor  as 

t 


n  ber 


ndi 


By- 
Date 


Unit  Price 


ExterxJed  Price 


Instructions 

(See  REA  Bulletin  1767B-3,  Preparation 
and  Use  of  REA  Form  254,  for  additional 
instructions.) 

The  Engineer  will  prepare  5  copies  of  REA 
Form  254  and  254a,  also  5  copies  of  Forms 
254b  and  254c  when  applicable  Original  and 
1  copy  to  be  forwarded  to  REA  1  copv  to 
Contractor,  1  copy  to  Owner  and  1  copy  to 
be  retained  by  Engineer. 

Calculation  of  amount  payable  tc 
Contractor  will  employ  data  taken  from  N'os 
1  through  25,  REA  Forms  254,  254a,  :54b. 
234c.  The  amounts  to  be  inserted  opposite 
Items  A.  B,  C,  D,  and  E  on  REA  Fcrm  254 
are  indicated  in  the  texts  of  t-'iose  items.  Nos 
1  through  17.  Forms  254a  and  254b:  l.Porm 
254b  is  required  only  when  "I"  jtmova)  unit<i 
are  included  in  the  Contratl  ' 

No. — Source  of  Information 

1  and  2 — From  tabulation  of  staiung  shtt is  ' 

3  and  4 — From  Contrac  t 

5— No.  3  plus  No.  4. 

6— No.  1  multiplied  !:,>  Nc  5 

7 — No.  1  multiplied  by  No  3  Ik:;  "1'   uniis 

only). 
8 — From  Table  C  of  Contract 
&— No.  1  multiplied  by  No.  8  for  "J    removal 

units  only.  (Table  C  relalpf  sole  iv  to"! 

units.) 
10, 11,  and  12— From  Engmttr  s  and 

Owner's  records. 
13 — From  Table  D  in  Contiat ; 
14— No.  12  multiplied  by  No  13 
15 — From  Engineer's  records.  (Quantities 

shall  be  listed  opposite  the  appropriate 

material  items  described  i.'j  No.  11.) 
16 — From  individual  stocl  lec crd  card  for 

each  material  item  listed. 
17 — No.  15  multiplied  by  No.  16. 

Data  shown  on  Form  254c  tc  be  pre-^ented 
under  the  following  headings,  a*,  appropriate 

PART  I— MATERIAL  ITEMS  INCLUDED  IN 
LISTS  SET  FORTH  IN  CONSTRUCTION 
CONTRACT 

PART  11— OTHER  MATERIAL  ITEMS 
FURNISHED  BY  OWNER 

Nos.  18  through  25:  (Form  :54c  is  required 
only  when  there  are  owner- fur.TJshed 
materials.) 

No. — Source  of  Information 

18  and  19— From  Contrart  and  Material 
Receipts. 


'  Standard  units  will  t*  ij.vsed  ijisl.  io.)ow»-d  by 
new  units  and  conversion  units  ,  in  iho)  cirder.  witn 
all  "I"  removal  units  being  listed  ta.'t 


20 — From  charge-out  and  creOji  uciceis 
covering  materials  issued  to  and  ret  jrrjtrJ 
by  the  Contractor.' 
21— From  average  unit  costs  ort  t .♦^large-cuji 
and  credit  tickets  relating  to  this 
construction,  such  costs  in  Urn  being 
taken  from  the  average  unit  costs  reflected 
by  the  stock  record  cards  foi  the  apphc  ahlf 
period. 
22— No.  20  multiplied  by  No.  22. 
23- For  Part  I,  from  the  unit  pnce?  f peoljf.i 
in  the  Contract  in  the  "List  of  Owner  s 
Materials  on  Hand"  or  the  "IjsJ  of 
Materials  Ordered  by  Ovi  ner  5ul  Nco 
Delivered." 
For  Pari  II,  fircm  the  actual  ur.il  cc.flf  u 

Owner— the  same  as  jsed  m  No  21 
24— No.  20  multiplied  by  No.  :.3. 
25 — No.  24  minus  No.  22.  (if  a  nrjir^i- 
quaniily,  enter  in  parentheses  ) 
See  7  CFR  1 726,  Electric  Sysienv 
Construction  Policies  and  Procedures  it; 
instructions  regarding  disaibuiion  of  the 
completed  form. 

Reference  should  be  made  to  REA  Bjilei;f 
1767B-3,  Preparation  and  Use  of  REA  Form 
254,  for  instruction  in  accounting  for  ail 
contract  costs,  including  the  retiremi  nt  oi 
units  r«  moved  by  the  Cc-.t.-.^ctor  and  the 
unitization  by  record  units  cl  c.of  ts  of 
construction  assemblies  iiis'ai.'-d  bv  :.••.. 
Contractor. 

REA  Form  2.54a 
Assembly  Units: 

1  Quantity 

2  StancJard  IN— New,  H— Co,^VtI^lo;J  J— 

Removiil) Due  to  Contrac  tor  ior 

Units  Installed,  Converted,  and  Remcivci 

;i.  Labor  (Unit  Price) '_ 

4.  Material  Unit  Price  (Except  )  I'riilsj  _ 

5.  Total  Unit  Price  (No.  3  *  No  4}  (Ev.-iii 
1  Units) 

ft  Cost  of  Construction  (No.  1  y  Nc  '■ 

(Except  1  Units) 

7.  Cost  to  Remove  "1"  Units  (No  1  >  Ni,    -• 


Amount  Chargeable  to  Contrac  to;  ic! 
Materials  in  Assemblies  Removed. 

8.  Unit  Values  (Table  C  in  Contrac  H 

9.  Total  (No.  1  X  No.  8) 

Total  {No.  1)) 

Total  (No  7) 

Total  (No.  9) 

REA  Form  254  b 


^The  quoniiiies  shown  in  No.  :o  s;j(  uid  ..f;Hi. 
with  Maieridls  Receipts  (REA  For-Ti  25:)  prcjriaiciJ 
in  conneciion  with  the  c  ontact.  The  types  of  ifeni-- 
of  materia)  end  the  quantity  of  any  item  of  rr,rtlt;i.ii 
listed  under  Part  1  of  the  tabulation  tnould  br 
limitpd  lothe  type  of  items  and  should  not  exc'd 
the  quantity  of  any  item  of  material  fpecified  i.i  i^.i 
ronslruc'Jon  contract  in  t.he  "List  of  Owner's 
Materials  on  Hand"  or  the  "List  of  Mate  rial! 
Ordered  by  Owner  But  Not  Delivered  "  Any 
dddiliona)  items  of  material  or  excess  quar.iii  •».? 
over  the  items  specified  in  such  lists  are  lo  t* 
.'nown  under  Part  n  ol  'he  :abulalio,-i. 
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Summary'  and  Classification  Of  Materials 
Returned  to  Owner  by  Contractor  from  "I" 
Removal  Units. 

Amounts  to  be  Credited  to  Contractor  for 
Materials  Returned. 

10.  Item  Designation 

11.  Description  of  Material 

12.  Quantity 

13.  Item  Value — Table  D  in  Contract 

14  Total  Credit  to  Contractor  (No.  12  x  No. 

13) 

Returned  Materials  Declared  Reusable  by 
Engineer. 

1,5.  Quantity  of  Items  _____ 

16.  Stock  Card  Item  Price 

17  Salvage  Value  (No.  15  x  No.  16) 

Total  (No.  14) 

Total  (No.  17) 

REA  Form  254c 

Tabulation  of  Net  Amount  of  .Materials 
Furnished  by  Owner. 

18.  Item  Designation 

19.  Description  of  Mati-rial 

20.  Quantity 

Actual  Cost  to  Owner. 

21.  Unit  Cost 

22.  Extended  Cost  (No.  20  x  No.  21) 

Amount  Chargeable  to  Conirartor  at 

Contract  Price. 

23.  Unit  Cost 

24.  Extended  Cost  (No.  20  x  No.  23) 

25.  E.xcess  of  No.  24  over  No.  22 

Total  (No.  22) 

Total  (No.  24) 

Total  (No.  25) 

lEnd  of  clause) 

§  1726.329  Contract  to  construction 
buildings,  REA  Form  257. 

The  contract  form  in  this  section  shall 
be  u.sed  when  required  by  this  part. 

Contract  to  Construct  Buildings 

Xoticc  and  Instructions  to  BiddiTs 

1.  Proposals:  Sealed  proposals  for  the 
construction,  including  the  furnishing  of  all 
materials,  machinery,  labor  and  equipment, 
water,  heat,  utilities,  transportation,  and 
other  means  necessary  for  construction  of  the 
biii!ding(s)  listed  below  (hereinafter  called 

the  'Project")  to  be  financed not  to  be 

financed .  pursuant  to  a  loan  contract 

between (hereinafter  called  the 

'"Owner")  and  the  United  States  of  Ameri(  a. 
by  the  Administrator  of  the  Rural 
Electrification  Administration  (hereinafter 
billed  the  "Administrator")  and  designated 

as  Project will  be  received  by  the 

Owner  on  or  before o'clock  __^__  M 

Time. ,  19 _.  at  its  office 

located  at at  which  time  and  place  the 

proposals  will  be  publicly  opened  and  read. 
The  Rural  Telephone  Bank  may  also  be  a 
party  to  the  loan  contract. 

Name  or  Kind  of  Building 

I.oiation 

1.  Obtaining  Documents:  The  Plans  and 
Specifications  together  with  all  other 
necessary  forms  and  documents  for  bidders 

may  be  secured  from at upon 

payment  of Dollars  (S )  which 

payment  will  be  refimded  to  each  bona  fide 
bidder  within  ten  (10)  days  after  the  bid 
opening.  Additional  sets  of  Plans  and 


Specifications  may  he  obtained  upon 

payment  of Dollars  (S  1  which 

payment  will  not  be  subject  to  refund.  The 
Plans  and  Specifications  may  be  examined  at 

the  office  of .  A  copy  of  the  loan 

contract  may  also  be  examined  at  the  office 
of  the  Owner. 

3.  Manner  of  Submitting  Proposals: 
Proposals  and  all  supporting  documents 
required  to  be  attached  thereto  must  be 
submitted  on  the  forms  furnished  by  the 
Owner  and  must  be  delivered  in  a  sealed 
envelope,  addressed  to  the  Owner.  The  name 
and  address  of  the  Bidder,  its  license 
number,  if  a  license  is  required  by  the  State, 
and  the  date  and  hour  of  the  opening  of  bids 
musi  appear  on  the  envelope  in  which  the 
proposal  is  submitted.  Proposals  must  be 
filled  in  ink  or  typewritten.  No  alterations  or 
interlineations  will  be  permitted,  unless 
made  before  submission,  and  initialed  and 
dated. 

4.  Familiarity  With  Conditions:  Prior  to  the 
submission  of  the  Proposal,  the  Bidder  shall 
make  and  shall  be  deemed  to  have  made  a 
careful  examination  of  the  site  of  the  Project 
and  of  the  Plans  and  Specifications,  forms  of 
Construction  Proposal  and  Acceptance,  and 
Contractor's  Bond  on  file  with  the  Secretary 
of  the  Owner  and  shall  become  informed  as 
to  the  location  and  nature  of  the  proposed 
construction,  the  transportation  facilities,  the 
kind  and  character  of  the  soil  and  terrain  to 
be  encountered,  the  kind  of  facilities  required 
before  and  during  the  construction  of  the 
Project,  general  local  conditions,  and  all 
other  matters  that  may  affect  the  cost  and  the 
time  of  completion  of  the  Project.  Bidders 
will  be  required  to  comply  with  all 
applicable  statutes,  regulations,  etc., 
including  those  pertaining  to  the  licensing  of 
contractors  and  the  so-called  "Kick-Back" 
Statute  (48  Stat.  948)  and  regulations  issued 
pursuant  thereto. 

5.  Proposals  will  be  accepted  only  from 
those  prequalified  bidders  invited  by  the 
Owner  to  submit  a  proposal. 

6.  Time  of  Completion  of  Construction: 
The  time  of  completion  of  construction  of  the 
Project  shall  be  as  specified  by  the  Architect 
in  the  Proposal. 

7.  Bid  Bond:  Each  proposal  must  be 
accompanied  by  a  bid  bond  in  the  form 
attached  or  a  certified  check  on  a  bank  that 

is  a  member  of  the  Federal  Deposit  Insurance 
Corporation,  payable  to  the  order  of  the 
Owner,  in  an  amount  equal  to  ten  percent 
(10%)  of  the  maximum  bid  price.  Each 
Bidder  shall  agree,  provided  its  proposal  is 
one  of  the  three  low  proposals,  that  by  filing 
its  proposal  together  with  such  bid  bond  or 
check  in  consideration  of  the  Owner's 
receiving  and  considering  such  proposal, 
said  proposal  shall  be  firm  and  binding  upon 
ea*  h  such  Bidder  and  such  bid  bond  or  check 
shall  be  held  by  the  Owner  until  a  Proposal 
is  accepted  and  a  satisfactory  Contractor's 
Bond  (or  Builder's  Risk  Policy)  is  furnished 
by  the  successful  Bidder  and  such  acceptance 
has  been  approved  by  the  Administrator,  or 
for  a  period  not  to  exceed  sixty  (60)  days 
from  the  date  hereinbefore  set  for  the  opening 
of  proposals,  whichever  period  shall  be  the 
shorter.  If  such  proposal  is  not  one  of  the 
three  low  proposals,  the  bid  bond  or  check 
will  be  returned  in  each  instance  within  a 


period  of  ten  (10)  days  to  the  respective 
Bidder. 

8.  Contractor's  Bond  or  Builder's  Risk 
Policy:  The  successful  Bidder  will  be 
required  to  execute  two  additional 
counterparts  of  the  Proposal  and  to  furnish: 

(a)  For  contracts  in  amounts  in  excess  of 
SlOO.OOO.  a  Contractor's  Bond  in  the  form 
attached  to  the  Proposal  with  sureties  listed 
by  the  United  States  Treasury  Department  as 
Acceptable  Sureties,  in  a  penal  sum  not  less 
than  the  contract  price. 

(b)  For  contracts  in  amounts  of  SlOO.OOO  or 
less,  either  a  Contractor's  Bond  or  a  Builders 
Risk  Policy,  whichever  the  Owner  has 
specified  below:  (Check  One) 

Contractor's  Bond 

Builder's  Risk  Policy 

9.  Failure  to  Furnish  Contractor's  Bond  or 
Builder's  Risk  Policy:  Should  the  successful 
Bidder  fail  or  refuse  to  furnish  a  Contractor's 
Bond  (or  Builder's  Risk  Policy)  satisfactory  to 
the  Owner  within  fifteen  (15)  days  after 
written  notification  of  the  acceptance  of  the 
Proposal  by  the  Owner,  the  Bidder  will  be 
considered  to  have  abandoned  the  Proposal. 
In  such  event,  the  Owner  shall  be  entitled  (a) 
to  enforce  the  Bid  Bond  in  accordance  with 
its  terms,  or  (b)  if  a  certified  check  has  been 
delivered  with  the  Proposal,  to  retain  from 
the  proceeds  of  the  certified  check  the 
difference  between  the  amount  of  the 
Proposal  and  such  larger  amounts  for  which 
the  Owner  may  in  good  faith  contract  with 
another  party  to  construct  the  Project.  The 
term  "successful  Bidder"  shall  be  deemed  to 
include  any  Bidder  whose  proposal  is 
accepted  after  another  Bidder  has  previously 
refused  or  has  failed  to  furnish  a  satisfactory 
Contractor's  Bond  (or  Builder's  Risk  Policy). 

10.  Contract  Is  Entire  Agreement:  The 
contract,  effected  by  acceptance  of  the 
Proposal,  shall  be  deemed  to  include  the 
entire  agreement  between  the  parties  thereto, 
and  the  Bidder  shall  not  claim  any 
modification  thereof  resulting  from  anv 
representation  or  promise  made  at  any  time 
by  any  olficer.  agent  or  employee  of  the 
Owner  or  by  any  other  person. 

11.  Minor  Irregularities:  The  Owner 
reserves  the  right  to  waive  minor 
irregularities  or  minor  errors  in  the  Proposal, 
if  it  appears  to  the  Owner  that  such 
irregularities  or  errors  were  made  through 
inadvertence.  Any  such  irregularities  or 
errors  so  waived  must  be'corrected  on  the 
Proposal  prior  to  its  acceptance  by  the 
Owner. 

12.  Rejection  of  Proposals:  The  Owner 
reserves  the  right  to  reject  any  or  ail 
proposals. 

13.  Discrepancies:  Where  a  discrepancy 
appears  between  the  sum  of  the  Base  Bids  of 
each  building  and  the  Total  Base  Bid.  the 
correct  addition  of  the  Base  Bid  price  for 
each  building  shall  control. 

14.  The  Owner  Represents: 

(a)  If  by  provisions  of  the  Proposal,  the 
Owner  shall  have  undertaken  to  furnish  any 
materials  for  the  construction  of  the  Project, 
such  materials  are  on  hand  at  locations 
which  may  be  determined  by  the  bidders' 
inquiry  of  the  Architect,  or  if  such  materials 
are  not  on  hand,  they  will  be  made  available 
by  the  Owner  to  the  successful  Bidder  before 
the  time  such  materials  are  required  for 
incorporation  into  the  Projet  t. 
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(b)  Title  to  the  property  o 
Project  is  to  be  consfnjt  ted 
obtained. 

(c)  All  funds  necessary  fo 
of  the  constriction  of  the 
available. 

If  the  Owner  shojld  Ta:!  I<: 
any  of  the  undertakinp.s  coni 
foregoing  representations  or 
representations  shall  be  mro 
will  be  entitled  to  an  extensi 
of  completion  of  Construrti 
equal  to  the  delay,  if  any.  cas 
failure  of  the  Owner  to  ro.ii, 
undertakings  or  by  anv  such 
representations:  provided  ih 
ha\e  promptly  notified  the 
of  its  desire  to  extend  the  ti 
in  atr.ordance  with  ths  forf;:; 
provided  further  that  ^-k  h  c 
of  the  time  of  completicn  sh 
remedy  of  the  Bidder  for  the 
to  comply  with  an>  of  the  foi 
represHnt.):ions. 

Own'-r 

Bv_ 
I).iled  .__ 

Proposal 

To:  _  _  (heremafttr  (i.;i 
"Owner").  The  undersigned  ( 
( ailed  the  "Bidder")  propose! 
the  buildingjs)  listed  in  Sectii 
1  (hereinafter  called  the    Pro)' 

.  not  to  be  financed 

or  in  part  by  a  loan  to  the  On 
L'nited  States  of  Amerit  a.  by  I 
Administrator  of  the  Rural  El, 
.Admrnistration  (hereinafter  cj 
"Administrator"),  or  by  loans 

by  the  United  States  of 

Rural  Telephone  Bank,  desig 
rind  to  receive  and  install  st:L 
equipment  as  may  hereinafter 
be  furnished  by  the  Owner,  ai 
othir  materials,  machinery,  a 
water,  heat,  utilities,  trans. 
1. leans  required  to  construiit  t. 
arcordnnce  with  the  plans  ant 
(hereinafter  called  the  "Plans 
-Specifications"),  prepared  bv 
(tiereinafter  called  the  "Archil 
•  19 .  and  approve  i 


roinply  with 
lined  in  (he 
fany  such 
Tc-(.t,  t.he  Bidder 
3.T  of  the  time 

for  n  p>Tiod 
sed  bv  the 
y  with  su(  h 
nc.orrecl 
Bidder  shall 

ner  in  writing 
?  of  completion 
ing.  find 
unsion.  if  anv. 
1  be  the  sole 
Iwi.i^r's  f.-iilure 
r;-i:.S 
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Electrification  Administration 
1*>  .,  and  by  this  referenc 
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hereof.  The  Bidder  has  made  a 
examination  of  the  site(s)  on 
Proiert  is  to  be  constructed,  ha 
informed  as  to  the  kind  of  fai_  ii 
before  a.ic  during  the  construe 
Project  and  has  become  acqua: 
labor  conditions  which  ivould 
work. 

The  Bidder  agrees  that  if  his 
ac(  epted,  the  following  terms 

ARTICLE  1— AMOUNT  OF 

Section  1.  Bid  Price:  The  Bid 
construct  the  Project  for  the  fo! 
Name  or  Kind  and  Location  of 

Building  

Base  Bid 

Total  of  Bid  S 

Alter^a'e  Bid  No.  1  (add)  (dedu 
Alternate  Bid  No.  2  (add)  (Hedu 
Alternate  Bid  No.  3  (add)  (dedu 
Alternate  Bid  No.  4  (add)  (dedu 
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Section  2.  Taxes:  The  price  quoted  herein 
includes  all  amounts  which  the  Bidder 
estimates  will  be  payable  by  the  Bidder  or  thi 
O'.vner  on  account  of  taxes  imposed  by  any 
taxing  authority  upon  the  sale,  purchase  or 
use  of  materials,  supplies  or  equip.T.enf  or 
servjcf.s  or  labor  of  installation  to  he 
incorporated  in  the  Project.  The  Bidder  will 
pay  all  such  taxes  and  will  furnish  to 
appropriate  taxing  authorities  any  required 
information  and  reports  pertaini^,,^  thereto. 
ARTICLE  II— CONSTRUCTION 
Section  1.  Time  of  Construction: 
(a)  The  Bidder,  alter  notification  i::  writing 
of  approval  of  the  Construction  Conlract  by 
the  Administrator,  if  approval  of  the 
Administrator  is  raquired.  will  commence 

construction  of  the  Project  within 

( )  cal»>nd3r  days  after  the  Owner  shall 

have  given  the  Bidder  written  notice  to 
commence  constnic.Iion  whi:h  notice  siiall 
be  given; 

(1)  Not  later  than ( }  calend.':r 

days  after  approval  of  the  Con.struclion 
C/3nlr.T:t  by  the  Administrator,  if  apjmnal  of 
the  Administrator  is  required. 

(2)  On  a  date  to  be  determined  hy  tiie 
Owner.  (The  Architect  will  cross  out  th(! 
inapplicable  statement  (1)  or  (2)  .-ibove  before 
requesting  bids.) 

(b)  The  Bidder  will  prosec  ule  diligently 
and  complete  construction  of  the  Project  in 
strict  accordance  with  the  Plans  and 
Specitu::itions  and  directions  of  the  Architect 

"''!hin ( )  calendar  days  after  the 

expiration  of  the  lime  specified  to  commence 
construction. 

(c)  The  time  for  Completi(>n  of 
Construction  herein  set  forth  shall  be 
extended  for  the  period  of  any  reaso.niible 
delay  whit  h  is  due  exf:Iusiveiv  to  causes 
beyond  the  conlrol  and  without  the  fault  of 
the  Bidder,  including  acts  of  God,  fires, 
floods,  dire(  tion  hy  the  Architect  lo  ceuse 
con.struclion  during  periods  when  in  the 
judgment  of  the  Architect  it  is  imprai  tical  to 
per'nrm  any  operation  of  construction  and 
acts  or  onii.-;sions  of  the  Owner  with  respect 
lo  matters  tor  which  the  Owner  is  solely 
responsible,  provided,  however,  that  no  sui  h 
extension  of  lime  for  completion  shall  l)e 
granted  the  Bidder  unless  within  ten  (10) 
days  after  the  happening  of  any  event  relied 
upon  by  the  Bidder  for  such  an  extension  of 
lime  the  Bidder  shall  have  made  a  request 
therefor  in  writing  to  ths  Owner  and 
provided  further,  that  no  delay  in  such  time 
of  completion  or  in  the  progre--^  of  the  work 
whi':h  results  from  any  of  the  Htxi.e  causes 
or  from  any  changes  in  construction  which 
may  be  made  pursuant  to  Subsection  (d)  oi 
this  Section  shall  result  in  any  liabililv  on 
the  part  of  the  Owner. 

(dj  The  Owner,  acting  through  the 
Architect  and  with  the  approval  of  the 
Administrator,  if  approval  of  the 
Administrator  is  required,  may  from  time  lo 
time  during  the  progress  of  const  met  ion 
make  revisions  in  the  Project.  If  the  revision 
is  such  as  to  require  an  extension  in  the  time 
of  construction,  a  reasonable  extension  shall 
be  granted  if  the  Bidder  shall  make  a  written 
request  therefor  to  the  Owner  prior  to  the 
commencement  of  work  in  connection  with 
such  revision.  It  the  cost  of  the  Project  to  the 
Bidder  to  make  revision  shall  be  in(  reased  or 


decreased,  the  contract  price  shall  be 
amended  by  an  amount  equivalent  to  the 
rea.somble  cost  thereof  by  a  Cnnsfrjrticn 
ConliacI  Amend:nent  signed  by  the  Owner 
and  the  Bidder,  .-^nd  approved  by  the 
Admiiiistrnlcr.  if  approval  of  the 
Administrator  is  required;  but  no  chum  Ir.r 
addilional  compensatiun  for  any  revision 
will  be  considered  unless  the  Bidder  shall 
have  made  a  written  rer^iiest  therefore  to  the 
Owner  prior  to  the  conimen'.emont  of  work 
in  connection  with  such  revision.  The 
reasonable  cost  of  any  increase  or  decrease  in 
the  (cntracl  amendment  as  outlined  above,  in 
the  absence  of  any  other  mutual  agreement 
shrill  be  computed  on  the  basis  of  the  direc  I 
cost  of  mjterials.  F.O.B.  the  site  of  the 
Projerl.  plus  the  direct  cost  of  labor  necevsary 
lo  incorporate  such  materials  into  the  Proje<.i 
{inc:luding  actual  cost  of  payroll  taxes  ;ir,d 
insurance)  plus  twenty-five  percent  (25%)  ol 
the  direct  cost  of  materials  and  labor  I-ibor 
cost  shall  be  limited  to  the  direct  costs  fur 
workmen  and  foremen.  Costs  for  Bidder's 
main  office  overhead,  job  office  overhearl  a. id 
superintendence  shall  not  be  included. 

Section  2.  Supervision:  The  liidder  w.II 
give  s'.i.'ficient  supervision  to  the  work,  using 
his  best  .skill  and  attention.  He  will  can-hillv 
study  and  compare  all  drawings, 
specifications  and  other  instructions,  and 
report  at  onca  to  the  architect  anv  error, 
inconsistency  or  omission  which  he  iii.i\ 
discover.  The  Bidder  will  make  av.Tiiahl-' 
durina  consir;utlon  a  competent 
sii])erintendei)l  and  a.ny  necessarv  assivr.mrs. 
all  satisfactory  to  the  archilect.  The 
siipe.  iiitendent  shrill  not  ht>  changed  e\<  epi 
with  the  con.sent  of  the  Art  hitect  unless  the 
superin'endent  proves  to  be  unsatisfai  to.'^'  lo 
the  Bidder  and  ceases  to  be  his  employ.  The 
sup'Tintendent  shall  represent  the  Bidder  in 
his  ah.senre  and  all  directions  given  lo  hi:n 
sh.i;i  be  as  binding  as  if  given  to  Ihe  Hidii.r 
VVhe'i  reijuested.  such  directions  sh..ll  l..- 
confirmed  in  writing. 

Section  3.  Shop  Drawing:;:  The  Bidit.T. 
after  re\  iewing,  will  cubmit  to  the  Arr  hilei  t. 
with  sill  h  promptness  as  to  cause-  no  delav 
in  the  work  two  copies  of  all  shop  or  seiiij-,.; 
drawings  and  sc  liedules  required  for  the 
work  of  Ihe  various  trades,  and  the  An  hitei  i 
shall  pass  on  them  with  rea.sonable 
promptness,  requesting  corrections  r'-i;!!i;. d 
thereto  to  be  made.  The  Bidder  will  make  .i:;v 
corrections  required  and  file  with  Ihe 
Architect  three  cor.-ected  c;opies  and  furnish 
such  other  copies  as  may  be  needed.  The    ^ 
Architect's  approval  of  such  drawings  or     ' 
schedules  shail  not  relievo  the  Bidder  of 
responsiL);lity  for  deviations  from  the  PI.:ns 
and  Specifications.  The  Bidder  will  keep  o:..- 
copy  of  the  contract  documents  on  the  site, 
in  good  order,  available  to  the  Architect.  All 
drawings  and  specifications  will  be  returned 
to  the  An  hilect  upon  completion  of 
construction. 

Section  4.  Samples:  The  Bidder  will 
furnish  for  approval,  all  samples  as  direi  i.-d 
by  the  Architect,  and  will  perform  Ihe  »vcirk 
ill  accordance  with  such  approved  sampVs. 

Sec  tion  3.  Inspection  and  Tests;  The 
manner  of  ccmstniction  of  the  Projecrand  all 
materials  and  equipment  used  or  to  be  u.s'-d 
therein  shall  be  subject  to  the  inspec  tion. 
lests  and  approval  of  the  Arr:hitecf  and  Ihi 


Administrator,  and  the  Bidder  will  furnish 
all  information  required  by  the  Architect  or 
the  Administrator  concerning  the  nature  or 
source  of  materials.  The  Owner  and  the 
Administrator  shall  have  the  right  to  inspect 
all  records  of  the  Bidder  and  of  any 
subcontractor  relevant  to  the  work.  The 
Bidder  will  make  available  at  the  site  of  the 
Project,  telephone  service  where  obtainable, 
the  payroll,  invoices  of  material  and  other 
data  and  records  of  the  Bidder  relevant  to  the 
work.  The  Bidder  will  provide  all  reasonable 
facilities  necessary  for  such  inspection  and 
tests.  If  the  specifications,  the  Architect's 
instructions,  laws,  ordinances  or  any  public 
authorities  require  any  work  to  be  specially 
tested  or  approved,  the  Bidder  will  give  the 
Architect  timely  notice  of  its  readiness  for 
observation  by  the  Architect  or  inspection  by 
an  authority  other  than  the  Architect,  and  if 
the  inspection  is  by  such  other  authority,  of 
the  date  fixed  for  such  inspection,  testing  or 
approval.  The  Bidder  will  bear  all  costs  of 
such  inspections,  tests  and  approvals  unless 
otherwise  provided,  obtain  required 
certificates  and  deliver  them  to  the  Architect. 
Observations  by  the  Architect  shall  be 
promptly  made,  and  where  practicable  at  the 
source  of  supply.  If  any  work  should  be 
covered  without  approval  or  consent  of  the 
Architect,  it  must,  if  required  by  the 
Architect,  be  uncovered  for  examination  at 
the  Bidder's  exjiense.  Re-examination  of 
questioned  work  may  be  ordered  by  the 
Architect  and  if  so  ordered  the  work  must  be 
uncovered  by  the  Bidder.  If  such  work  be 
found  in  accordance  with  the  contract 
documents  the  Owner  shall  pay  the  cost  of 
re-examination  and  replacement.  If  such 
work  be  found  not  in  accordance  with  the 
contract  documents  the  Bidder  will  pay  such 
cost. 

Section  6.  Employees:  The  Bidder  will  at 
all  times  enforce  strict  discipline  and  good 
order  among  his  employees  and  shall  not 
employ  any  unfit  person  or  anyone  not 
skilled  in  the  task  assigned  him.  The 
Architect  and  the  Owner  shall  have  the  right 
to  require  the  removal  from  the  Project  of  any 
employee  of  the  Bidder  or  subcontractor  if  in 
their  judgment  such  removal  shall  be 
necessary  to  protect  the  interest  of  the 
Owner. 

Section  7.  Defective  Workmanship  and 
.Materials:  Notwithstanding  the  acceptance  of 
workmanship,  materials  (except  owner- 
furnished  materials)  or  equipment  or  the 
giving  of  any  certificate  with  respect  to  the 
Completion  of  Construction,  if  during  the 
construction  or  within  one  year  after  such 
com.pletion,  nr  within  such  longer  period  as 
the  Project  or  any  part  thereof  may  be 
guaranteed  by  other  provisions  of  this 
Proposal,  the  workmanship,  materials  or 
equipment  shall  be  found  to  be  defective  or 
not  in  conformity  with  the  requirements  of 
the  Plans  and  Specifications,  the  Bidder  will 
remedy  or  replace  such  workmanship, 
materials  or  equipment  within  thirty  (30) 
days  after  written  notice  of  the  failure  of  the 
Bidder  to  conform  with  the  applicable 
provisions  of  the  contract  documents  shall 
have  been  given  to  the  Bidder  by  the  Owner. 

ARTICLE  III— PAYMENT  AND  RELEASES 
OF  LIENS 

Section  1.  Payments  lo  Bidder: 


(a)  On  or  before  the  fifth  (5)  day  of  each 
Calendar  Month,  the  Bidder  will  make 
application  for  payment,  and  the  Owner,  on 
or  before  the  fifteenth  (15)  day  of  such 
month,  shall  make  partial  payment  to  the 
Bidder  for  construction  accomplished  during 
the  preceding  Calendar  Month  and  partial 
payment  for  materials  not  incorporated  in  the 
Project.  The  payment  shall  be  made  on  the 
basis  of  a  schedule  of  values  and  receipts  or 
other  vouchers,  submitted  by  the  Bidder  to, 
and  approved  by,  the  Architect,  showing 
payments  for  labor  and  materials,  payments 
to  subcontractors,  and  such  other  evidence  of 
the  Bidder's  right  to  payment  for 
construction  accomplished,  and  bills  of  sale 
or  such  other  procedure  as  will  establish  the 
Owner's  title  to  materials  not  incorporated  in 
the  Project  but  delivered  and  suitably  stored 
on  the  site  or  at  any  other  location  agreed 
upon  in  writing  by  the  Owner.  Approval  by 
the  Architect  of  the  application  for  payment 
is  solely  for  the  purposes  of  payment  and 
shall  not  be  deemed  approval  of  the 
workmanship  or  materials.  Only  ninety 
percent  (90%)  of  each  such  estimate  of  the 
cost  for  construction  accomplished  and 
approved  and  fifty  percent  (50%)  of  the  cost 
of  materials  not  incorporated  in  the  Project 
shall  be  paid  by  the  Owner  to  the  Bidder 
prior  to  Completion  of  Construction.  The 
Bidder  will,  before  the  first  application, 
submit  to  the  Architect,  a  schedule  of  values 
of  the  various  parts  of  the  work,  including 
quantities,  aggregating  the  total  contract 
price,  divided  so  as  to  assist  in  determining 
the  accuracy  of  payments  to  subcontractors 
and  of  the  applications  for  payment. 

(b)  Upon  Completion  of  Construction,  the 
Architect  shall  inspect  the  Project,  and  if  he 
shall  find  the  work  acceptable  and  all 
provisions  hereunder  fully  performed,  he 
shall  furnish  the  Owner  two  copies  of  a 
Certificate  of  Completion,  on  forms 
.satisfactory  to  the  Administrator,  and  shall 
certify  thereon  the  final  Contract  Price.  The 
Certificate  of  Completion  shall  show  thereon 
the  Acceptance  of  the  Contractor.  Upon 
acceptance  of  the  Certificate  of  Completion 
by  the  Owner,  the  Owner  shall  make  final 
payment  to  the  Bidder  of  all  unpaid  amounts 
to  which  the  Bidder  shall  be  entitled 
hereunder,  e.xcept  that,  for  contracts 
requiring  approval  of  the  Administrator,  the 
Owner  shall  submit  one  copy  of  the 
Certificate  of  Completion  to  t-he 
Administrator  for  approval.  Upon  notice  of 
approval  by  the  Administrator,  the  Owner 
shall  make  final  payment  to  the  Bidder. 

(c)  Interest  at  the  rate  of percent ' 

( %)  per  annum  shall  be  paid  by  the 

Owner  to  the  Bidder  on  all  unpaid  balances 
due  on  monthly  estimates,  commencing 
fifteen  (15)  days  after  the  due  date,  provided 
the  delay  in  payment  beyond  the  due  date  is 
not  caused  by  any  condition  within  control 
of  the  Bidder.  The  due  date  for  purposes  of 
such  monthly  payment  shall  be  the  fifteenth 
(15th)  day  of  each  Calendar  Month  provided 
(1)  the  Bidder  on  or  before  the  fifth  (5th)  day 
of  such  month  shall  have  submitted  its 


'  1  The  Owner  shall  insert  a  rale  equal  to  Ihe 
lowest  ■Prime  Rate"  listed  in  the  "Money  Rates" 
section  of  the  Wall  Street  Journal  on  the  dale  such 
invitation  to  bid  is  issued.  . 


certified  estimate  of  construction  completed 
during  the  preceding  month  and  (2)  the 
Architect  on  or  before  the  fifteenth  (15th)  day 
of  such  month  shall  have  approved  such 
certification.  If,  for  reasons  not  due  to  the 
Bidder's  fault,  such  approval  of  the  Architect 
shall  not  have  been  given  on  or  before  the 
fifteenth  (15th)  day  of  such  month,  the  due 
date  for  purposes  of  this  Subsection  shall  be 
the  fifteenth  (15th)  day  of  such  month 
notwithstanding  the  absence  of  the 
Architect's  approval  of  the  certification, 

(d)  Interest  at  the  rate  of percent  = 

( %)  shall  be  paid  by  the  Owner  to  the 

Bidder  on  the  final  payment  commencing 
fifteen  (15)  days  after  the  due  date.  The  due 
date  for  the  purposes  of  such  final  pa>-ment 
shall  be  sixty  (60)  days  after  the  date  of 
certification  by  the  Architect  in  the 
Certificate  of  Completion  or  the  date  of 
approval  by  the  Administrator  of  the 
Certificate  of  Completion  when  approval 
thereof  is  required  by  the  Administrator 

(e)  No  payments  shall  be  due  while  the 
Bidder  is  in  default  in  respect  of  any  of  the 
provisions  of  this  Proposal,  and  the  Owner 
may  withhold  from  the  Bidder  the  amount  of 
any  claim  by  a  third  party  against  either  the 
Bidder  or  the  Owner  based  upon  an  alleged 
failure  of  the  Bidder  to  perform  the  work 
hereunder  in  accordance  with  the  provisions 
of  this  Proposal. 

Section  2.  Release  of  Liens:  Upon 
Completion  of  Construction  of  the  Project, 
but  prior  to  the  payment  to  the  Bidder  of  any  , 
amount  withheld  in  accordance  with  Section 
1.  (a)  of  Article  III.  the  Bidder  shall  furnish 
the  Owner,  on  forms  satisfactory  to  the 
Administrator  releases  of  all  liens,  and  of  all 
rights  to  claim  any  lien  from  manufacturers, 
materialmen  and  sulx:oii;ractors  who  have 
furnished  materials  or  services  for  the 
construction  of  the  Project,  and  a  Certificate 
of  Contractor  on  a  form  satisfactory  to  the 
Administrator,  to  the  effect  that  all  labor  used 
on  or  for  the  Project  has  been  paid  and  that 
all  such  releases  have  been  submitted  lo  the 
Ovvner. 

ARTICLE  IV— PARTICULAR 
UNDERTAKI.NGS  OF  THE  BIDDER 

Section  1.  Protection  to  Persons  and 
Property:  The  Bidder  will,  at  all  times,  take 
all  reasonable  precautions  for  the  sifety  of 
employees  on  the  Project,  and  of  the  public 
and  all  other  persons  who  may  be  affected 
thereby,  and  will  comply  with  all  applitrable 
provisions  of  Federal,  Stale  and  Municipal 
safety  laws  and  building  and  construction 
codes. 

The  Bidder  will  protect  from  loss  or 
damage  all  materials  and  equipment  to  1k> 
incorporated  in  the  Project,  whether  in 
storage  on  or  off  the  site,  and  other  property 
at  the  site  or  adjacent  thereto,  including  trees, 
shrubs,  lawns,  walks,  paved  surfaces, 
structures  and  utilities  not  designated  for 
removal,  relocation  or  replacement  in  the 
course  of  construction.  Ihe  Bidder  will 
provide  and  maintain  guard  lights,  watchman 
or  other  protection  for  [lersons  and  property, 
and  physical  hazards  shall  be  guarded  in 
accordance  with  the  "Manual  of  Accident 
Prevention  in  Construction"  of  the 
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Associated  G«>ncral  Centrac'o: 
iinlp3s  such  instnirtions  are  in 
with  or  less  strict  than  thare  o 
aufhonty  having  jurisdi'irion  t 
in.«tr,ic!ions  of  the  ArLhitect. 

The  followinp.  provipicis  sh; 
the  generality  of  the  abcve  reqi 

fa)  The  Bidder  wiii  at  all  timi 
(iromises  free  from  3rcu:nulali 
mcleridl  cr  mbbish  caused  hy  h 
r.r  work,  and  at  the  totrplc'.io.i 
construction  be  •aiU  r»: move  .•!! 
and  about  the  Pro;ert,  end  all  h 
ftcaffoidirg  and  surplus  matsri 
Isave  his  work  "broom  clean." 

|b)  Tfie  Pici<K,t  bum  its  roinir 
torriplftio;:.  or  to  smh  ejilier  d 
when  the  iDwner  may  take  possi 
cOi'trul  in  whole  or  in  p^j.-f  as  h 
pro\  ided,  will  be  usider  the  cha 
( ontroi  of  the  Bidder  and  darin 


of  Ani'Tir  a. 
ompatibie 

,■  public 

in.  or 
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a  s 


of  control  bv  the  Bidder  ail  ri.-.k 


Cod  I 


(  s 
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tonneclicn  therewith  and  the  i 
used  therein  will  be  borne  by  t 
Bidder  wiil  make  good  ard  tuib 
injuries  and  damages  to  the  Pro 
portion  thereof  under  the  contrr  I 
Biddar,  by  reason  of  any  act  of 
( nsu-.ilty  or  cause,  whether  or  nr 
shall  have  occurred  by  reason  o 
ntj^liKCT.c.e. 

(i)  To  the  maximum  l-xI.  r.t  pi- 
law. Bidder  shall  defend,  indemh 
hold  harmless  Owner  and  Own 
officers,  and  employets  from  a! 
causes  of  action,  losses,  liabilil 
expenses  (including  reasonable 
fees)  for  personal  loss,  injury,  or 
persons  (including  but  not  iiiiiit 
Bidder's  employees)  and  loss,  d; 
dfstriiLtion  of  Owner's  property 
property  of  any  other  person  or  t 
(including  but  not  limited  to  Bid 
property)  in  any  manner  arising 
connected  with  the  Contract,  or 
or  equipment  supplied  or  servici 
by  Bidder,  its  subcontractors  anc 
an\  tier.  But  nothing  herein  sli;ii 
lonsfrued  a«  making  Bidder  liab 
inii;r> .  death,  loss,  damage,  or  <i-. 
f  aused  by  the  sole  negligi^nce  cf 
(ii)  To  !>?  maximum  extent  pe 
hiw.  Bidder  sha'l  defend,  indr-m 
hold  harmless  Owner  and  Ownei 
ufflrtTs.  and  employees  from  all 
( lijims  filed  or  asserted  against  C 
directors,  officers,  and  employee 
Owner's  property  or  facilities,  fo 
performed  or  materials  or  equipn 
fur:;ished  by  Bidder,  its  subcontr 
suppliers  of  any  tier,  and  from  si 
demands,  and  causes  of  action  ar 
any  such  lien  or  claim.  Bidder  sh 
dis(.harge  or  remove  any  such  lie 
by  bonding,  payment,  or  olher\vi! 
notify  Owner  promptly  when  it  h  i 
If  Bidder  does  aot  cause  such  lie: 
ti'  be  discharge  d  or  released  by  p 
bonding,  or  other\\'ise.  Owner  sh; 
right  (but  shall  not  be  obligated)  f 
sums  necessar)'  to  obtain  any  sue 
or  release  and  to  deduct  all  amou 
frcm  the  amount  due  Biddt;r 

(iii)  Bidder  shall  provide  to  Uv. 
satisfaction  evidence  of  Bidder's  ; 
lomplv  with  the  inde.mnifit  ation 
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of  subpara.-raphs  i  and  ii  above,  which 
evidence  miy  include  but  may  not  be  lim.'nd 
to  a  bond  or  liability  insurance  policy 
obtained  for  this  purpose  through  a  licensed 
su-i-ety  or  insurance  ( cmosnv 

(c)  The  Bidder  will  confine  his  app.irafus. 
the  storage  of  materials  and  the  operations  of 
his  workmen  to  limits  indicated  by  law. 
oriiir.ant  es,  permits,  or  directions  of  th^; 
Architect,  and  shall  r!ot  u^^reasonably 
encumber  the  premises  wiih  his  matersdls. 

(d)  The  Bidder  will  not  lorid  or  permit  cnv 
of  the  strut  ture  to  be  loaded  with  a  weight 
that  will  endanger  its  saietv. 

(«)  The  Bidder  will  submit  fo  the  Owner, 
tn'-nthly  reports  in  duplicate  of  all  at:c '.dents 
giving  such  data  as  mr>y  be  prescribed  bv  the 
.•\rchi;e-.t. 

(H  Ifpon  vi:)la!ion  by  the  BidiJcr  of  nnv  of 
the  provi.'ior;s  of  thts  section,  the  Fiiddc'r 
wiii.  after  written  r.otii.e  of  s'.ich  violation 
give:!  to  the  Bidder  hy  the  Architect  or  thi; 
Owner,  immediately  correct  such  violation. 
Upon  failure  of  the  Bidder  so  to  do.  the 
Owni'r  may  correct  such  violation  at  the 
Bidders  expense:  provided,  however,  that 
the  Owner  may,  if  it  deems  net  essary  or 
advisr.bie,  correct  such  violation  at  the 
Bidder's  expense  wirhout  sur.h  prior  notici?s 
to  the  Bidder. 

(g)  The  Bidder  will  be  responsible  for  all 
construe  tion  means,  methods,  techniques, 
sequences,  and  procedures  and  for 
coordinating  all  portions  of  the  conslrut.tion 
of  the  Project. 

Set  tion  2.  Insunmce.  The  Bidder  shall  take 
outand  maintain  throi.-ghout  the  ccnfract 
period  insurance  of  the  following  types  find 
minimum  amounts: 

(a)  Workers'  compensation  .ind  emplovers' 
liability  insurance,  as  required  by  law, 
tovering  all  their  employees  who  p»:rforin 
any  of  the  obligations  of  the  t:ontractor. 
engineer,  and  architect  under  the  ronirnt  t.  If 
any  employer  or  employee  is  not  subject  to 
the  workers'  compensation  laws  of  the 
governin^state,  then  insu.rant  e  .shall  !;>• 
obtained  voluntarily  to  extend  to  the 
employer  rnd  employee  coverage  to  the  sa.me 
extent  as  though  the  employer  or  em.plovee 
were  subject  to  the  workers'  compensation 
laws, 

(b)  Public  liability  insurant  e  r  overing  all 
operations  under  the  cont.rnct  sl.ciii  have 
limits  for  bodily  in;ur\-  or  death  of  not  less 
than  SI  million  each  occi,rrence,  limits  for 
property  damage  of  not  less  than  51  million 
each  occurrence,  and  Si  million  aggregate  for 
accidents  during  the  polity  period,  A  sir.gle 
limit  of  Si  million  of  bodily  injury'  and 
property  damage  is  acceptable.  This  required 
insurance  may  be  in  a  policy  or  policies  of 
insurance,  primary  antl  excess  inrludi.ng  the 
umbrella  or  catastrophe  form, 

(c)  Automobile  liability  insurance  on  nU 
mt)tor  vehicles  used  in  connection  with  the 
contract,  whether  owned,  nonowned,  or 
hired,  shall  have  limits  for  bodily  injury  or 
death  of  not  less  than  SI  million  per  person 
and  Si  million  per  occurrence,  and  property 
damage  limits  of  Si  million  for  each 
occurrence.  This  required  insurance  mav  be 
in  a  policy  or  policies  of  insurance,  priniar\ 
and  excess  including  the  umbrella  or 
catastrophe  form. 

The  Owner  shall  have  the  right  at  any  time 
to  require  public  liability  instiranr r  and 


property  damage  ii?,bilify  insurance  grsater 
than  those  required  in  subsection  "b"  rnd 
"t :"  of  Ih's  Stf;lion.  In  any  sui  h  ev^nt.  the 
ad'.litiona!  prensium  orp.-emiun-s  paviib!' 
solely  as  the  resitlt  of  such  additional 
insurance  shHil  he  added  to  the  Contract 
price. 

Tlie  po'it.ies  f;f  in-jurante  shai!  be  in  sut  h 
ft^rm  and  issued  I  y  such  in.m-cr  as  slid!!  be 
Siili.sfactory  to  the  Owner.  The  Bidder  rhail 
famish  the  0>vner  a  certificate  evidencing 
ccmpli-mte  wi.h  the  foregoing  icq'jir^mcnts 
which  sha!!  provide  not  less  than  {30)  davs- 
prior  written  notice  to  the  Owner  of  ar'v 
canceli.Ttion  or  iiistertal  change  in  the 
insur-jni.e. 

S:t  lion  3.  Purchase  of  Mjiterials;  Thi' 
Bidder  will  purch.-;s<.>  all  mate-ial.s  (ext vpt 
owner-furnished  mate-'-fa!.';)  and  supp'irs 
outright  and  not  subject  to  any  con-.iitic  n;-! 
salts  agreements,  bailment  lecsc  orother 
agrcment  rcsrr\-ipg  unto  the  seller  cnv  r-uh: 
title  or  intHrest  thetein.  All  materials  .i:.'l 
st.'ppiies  shall  become  the  property  of  Ihi' 
Owner  when  erected  in  place  or  nt  si:<  h 
earlier  t=me  as  the  parties  rnay  riyns  pi;.-r,t;,-inl 
to  Sccnon  1(a)  of  Article  fll.  Unless  o!her,\  is.- 
specifici,  all  materials  shall  be  new. 

Section  4.  Assignment  of  (Iu.-:mnti>s:  Tht 
Bidder  wiil  obtain  from  manufiicturcrs. 
materiiilnifin,  and  siibcontrpttors  and  furnish 
to  the  Owner  all  gu.irantees  and  will  liansfi  r 
or  assign  to  the  Owner  such  guaran!i-ps  ns 
run  in  favor  of  the  Bidder,  prior  to  the  tiniu 
the  Bidder  ret  eives  final  pament.  itw 
guarantees  sh.nll  be  in  addition  to  and  ni«t 
limited  by  any  other  provisions  of  the 
contract  clociimer.ts.  guarantee  or  ri'inniy 
required  bv  law. 

Section  5,  Royalties  and  Pntitiit 
Infringement:  The  Bidder  will  pav  nil 
royallii"?  and  license  fees,  and  will  hold 
harmless  and  indemnify  the  Owner  fion;  .■•.r, 
and  all  claim':,  suits,  and  proceedings  for  tin; 
infringement  of  any  patent  or  pattmts 
covering  any  equipment,  materials,  si;ppiii-s 
orcoi'.st.'uciion  methods  used  in  the  work. 
Section  6.  Compliance  with  Statutes  and 
Regulations:  The  Bidder  will  comply  with  tii! 
appiir.ible  statutes,  ordinances,  rules  3:i(i 
regulations  pertaining  to  the  work.  The 
Bidder  at  knowledges  that  it  is  fninili.ir  v-i;:i 
The  Rural  Electrification  Act  of  103G,  as 
amended, the  socalltjd  •"Kick-Back"  .Stat.i;i- 
(48.Stat.  948),  and  all  regulations  issued 
piu'aiant  thereto,  and  18  L'.S.C.  g^  287.  lOlJl 
as  amended.  The  Bidder  understands  that  tin- 
obligations  of  the  parties  hereunc'er  arc 
subject  to  the  applicable  regulations  anti 
orders  of  Governmental  agencies  h..vi'tg 
jiirisdii  tion  in  the  premises. 

Section  7.  Deliverv'  of  Possession  ar.tl 
Ciontrol  to  Owner:  Lipon  WTitten  request  i.t 
the  Owner,  the  Bidder  shall  deliver  to  the 
Owner  full  possession  and  control  of  any 
portion  of  the  Ptoject  provided  the  Bidder 
shall  have  b)ecn  paid  at  least  90  pert  cnt 
(00%)  of  the  cost  of  construction  of  such 
portion.  Upon  such  delivery  of  the 
possession  and  control  of  such  pottior  of  thi- 
Project  to  the  Owner,  the  risks  and 
obligations  of  the  Bidder  as  set  forth  in 
.Section  1(b),  Article  IV  hereof  with  rcspe.  t  to 
such  portion  so  delivered  to  the  Owner  f  hall 
be  terminated:  provided,  howcv.r,  th;.t 
nothing  herein  i;onta!ned  shall  rplievc  ihc 


Bidder  of  any  liability  with  respect  to 
defective  workmanship  or  materials  as 
provided  in  Section  7,  Article  II. 

Section  8,  Occupancy  Before  Completion: 
Exception  as  provided  in  Section  7,  the 
Owner  shall  not  occupy  any  portion  of  the 
Project  prior  to  the  time  of  completion 
without  the  written  approval  of  the  Bidder, 
It  is  agreed  that  such  occupancy  of  any  such 
portion  of  the  Project  will  not  constitute 
acceptance  of  workmanship  or  materials  used 
in  construction  of  the  Project  as  provided  in 
.Set  tion  7,  Article  II,  and  that  such  ot:rupancy 
wiil  not  relieve  the  Bidder  from  his 
obligation  to  complete  any  part  of  the  Project 
in  compliance  with  the  contract.  The  Owner 
agrees  to  permit  the  Bidder  to  fulfill  the 
requirements  of  the  contract  in  accordance 
with  instructions  issued  to  the  Bidder  by  the 
Architect  upon  occupancv'  hy  the  Owner. 

ARTICLE  V— REMEDIES 

Set.tion  1.  Liquidated  Damages:  The  time  of 
Completion  of  Construction  of  the  Project  is 
of  the  essent  e  of  this  Contract.  Should  the 
Bidder  nt'glect.  refuse  or  fail  to  complete 
cotistriiL-tion  within  the  time  herein  agreed 
upon,  after  giving  effect  to  extensions  of  time, 
if  nry  herein  provided  for,  then,  in.thpt  evtnt 
and  in  view  of  the  difficulty  of  cstinialirg 
with  exactness  damages  caused  bv  sut  h 
delay,  the  Owner  shall  have  the  right  to 
di;dii(  t  from  and  retain  out  of  sji  li  inoncvs 
w  hit  h  may  be  then  due  or  whit  h  m.iv 
bi*<  oire  dt:e  and  payable  to  the  Bidder,  the 

sum  of  _. Dollars  (S __)  per  day 

cf  each  and  every  day  that  such  construi  tion 
is  dolfiyed  in  its  t;onipleti(m  beyond  the 
spei  ified  time,  as  liquidtitrti  damages  and  not 
as  a  per.allj. .  If  the  amount  dtie  and  to 
b.-rc-ie  due  from  the  OwnvT  to  the  Bidder  is 
insuffii  ient  to  phv  in  full  any  such  li(;uidated 
di'.miiges,  the  Bidder  shall  pay  to  the  Owner 
the  amount  netcs'ary  to  eiii-t  t  sut  h  payment 
in  iiili:  provided,  however,  t!i.",t  the  Owner 
sliali  promptly  notify  the  I'.iddcr  in  willing 
of  t!ie  manner  in  vyhit  h  tiie  umoui;t  rc^taincd, 
di'thiced  or  (  laim<  d  as  !i<iiiid;itfd  d.imi3Jt's 
u,i:i  (  omiiuted. 

Set  tion  2.  Completion  on  Bidder's  Defotilt: 
If  default  shall  be  made  by  the  Bidder  or  by 
any  s-ibcon  tract  or  in  the  performan'  e  of  .mv 
of  the  terms  of  this  Proposal,  the  Owner, 
without  in  any  manner  limiting  its  legal  and 
equiuiblf!  remedies  in  the  <  ir<  umstani  es.  rnav 
serve  upon  the  Biddur  and  the  surety  or 
sureties  upon  the  Contractor's  Bond  or  Bonds 
a  wrillen  notice  requiring  the  Bidder  to  t;ause 
sut  h  default  to  he  corrected  forthwith.  Unless 
within  twenty  (20)  days  af'fT  the  service  of 
stK  h  notice  upon  the  Bidiier.  such  default 
sliali  be  corn  clod  or  arrar^gemenls  for  the 
i;orrection  thereof,  satisfactorv  to  both  the 
Owner  .Tnd  the  Administrator,  shall  l)e  made 
by  the  Bidder  or  its  Surety  or  Sureties,  the 
Owner  may  ttke  over  th'?  construe:!  ion  of  the 
Project  and  prosecute  the  same  to  completion 
by  f;ontract  or  otherwise  for  the  account  and 
at  the  expense  of  the  Bidder  and  the  Bidder 
n!td  its  Surety  or  .Sureties  shall  be  liable  to 
liic  Owner  for  any  cost  or  expense  in  evi  ess 
oi  the  t,ontract  price  occasioned  thereby. 
Sureties  shall  be'liable  to  the  O.vner  for  any 
I '  >  t  or  expense  in  excess  of  the  contra:  t  price 
!•<  ( ;isicned  thereby.  In  such  event  the  Owner 
i.'.,.y  take  possession  of  and  utilize,  in 
I  iiinpN'Iing  th','  t  on;irui  tion  of  the  P:oji(  t. 


any  materials,  tools,  supplies,  equipment, 
appliances,  and  plant  belonging  to  the  Bidder 
or  any  of  its  subcontractors,  which  may  be 
situated  at  the  site  of  the  Project,  The  Owner 
in  such  contingency  may  exercise  any  rights, 
claims  or  demands  which  the  Bidder  may 
have  against  third  persons  in  connection 
with  this  Proposal  and  for  such  purpose  the 
Bidder  does  hereby  assign,  transfer  and  set 
over  unto  the  Owner  all  such  rights,  claims 
and  demands. 

Section  .3,  Cumulative  Remedies:  Even,- 
right  or  remedy  herein  conferred  upon  or 
rt;served  to  the  Owner  or  the  CKJvernment  or 
the  Administrator  shall  be  cumulative,  shall 
be  in  addition  to  every  right  and  remedy  now 
or  hereafter  existing  at  law  or  in  equity  or  by 
statute  and  the  pursuit  of  any  right  or  remedy 
shall  not  be  construed  as  an  election: 
provid(!d,  however,  that  the  prov  isions  of 
Set;tion  1  of  this  Article  V  shall  be  the 
exclusive  measure  of  damages  for  failure  bv 
the  Bidder  to  complete  the  construction  of 
the  Project  within  the  time  herein  .ngrei-d 
upon, 

ARTICLE  VI--,\!lSC;tLI.ANEOUS 
.SiHiion  1,  Definitions: 

(a)  The  term  Af//ntnt«^(;jfor  shall  mt-Hn  the 
Administrator  of  the  Rural  Electrifit  ition 
Administration  of  the  L'nited  Stales  of 
.".merit  a  and  his  duly  aulhorl^ed 
r>;presentativfS  or  any  other  person  in  whom 
or  authority  in  which  may  he  vested  in  tht; 
duties  and  functions  which  the 
.•\timinisIrator  is  now  .-uithorized  bv  I  iw  to 
perform. 

(b)  The  ti-rm  Arrhitt-rt  shall  mean  ihe 
[M'rson  or  organization  t^nployed  by  the 
OwtRT  to  provide  an  hitfrtuml  serv  ii  es  for 
the  Projct  I.  and  the  .■\r(.hiiei:l's  duly 
authoriztfd  as'^istants  a:.d  represeni.iiivrs.  If 
an  .'\rchi:c(  I  is  not  employed,  the  ti-iiu  shall 
apply  to  ihe  dulv  aulh.iri/fd  .ngent  i,f  ilie 
()wper. 

(t )  Tht>  term  Campli-lirn  rfCi>i:stnirlion 
shiill  mean  full  perform nn en  by  the  I'idderof 
ihn  Bidder's  obligations  undi-r  theCijntratt 
and  all  amendments  and  revisions  thereof 
ext  ept  the  Bidder's  obligatioi.s  in  n'spet  t  of 
(1)  Releases  of  Liens  and  Certifn  ..le  of 
ConlrHctor  under  Article  III,  Srcilon  2  hfn'of, 
anil  (2)  other  final  dotuments.  Th«-  term 
"("omplelion  of  the  Projei  .  '  shall  mean  full 
performante  by  the  Bidder  of  the  Bidder's 
o!)ligations  under  the  Contrat.l  and  all 
amendments  and  revisions  thereof.  The  date 
of  signature  by  the  Architect  of  the  Certificate 
of  Completion  shall  he  the  sole  and 
toni:lusive  evidence  as  to  the  date  of 
Coni|)lelion  of  Con.struttinn  and  .ns  t;i  the  fai  t 
of  Completion  of  the  Project. 

.Section  2  .Materials  and  Supplies.  In  the 
performante  of  this  contract  there  .shall  be 
furnished  only  such  unmanufactured  artick-s, 
mait;rials,  and  supplies  as  have  be^n  mined 
or  produced  in  the  United  States,  Mexico,  or 
fitmada,  and  only  such  manufactured  articN.-s, 
materials,  and  supplies  as  have  been 
manufactured  in  the  Unit-d  States 
substantially  all  from  articles,  miateri.ils.  or 
supplies  mined,  produi  ed  or  mnnulactured. 
ns  the  case  may  be.  in  the  United  .States. 
Mexit:o,  or  Canada:  provided  that  other 
articles,  materials,  or  supplies  may  be  used 
in  the  event  and  to  the  extent  that  the 
.Atlministratfir  shall  expressly  in  WTiting 


authorize  such  use  pursuant  to  the  provisions 
of  the  Rural  Electrification  Act  of  1938.  being 
Title  IV  of  Public  Resolution  No.  122,  75th 
Congress,  approved  June  21,  1938,  The 
Bidder  agrees  to  submit  fo  the  Purchaser  sut  h 
t:ertificates  with  respect  to  compliance  with 
the  foregoing  provision  as  the  Administrator 
from  time  to  time  may  require. 
.Section  3.  Bond  or  Builder's  Risk  Polirv: 

(a)  The  Bidder  will  furnish  to  Iht  Owner 
for  a  contract  in  an  amount  in  excess  of 
SlOO.OOO,  a  bond  in  a  penal  sUm  not  less  than 
the  Total  Contract  Price  and  in  the  form 
attached  hereto  and  with  a  Surety  or  Sureties 
listed  by  the  United  States  Treasiirv- 
Department  as  Acceptable  Sureties. 

(b)  The  Bidder  will  furnish  to  the  Owner 
lor  a  central  t  in  an  amount  of  SlOO.OOO  or 
less,  a  Builder's  Risk  Policy  or  a  bond  likt^ 
that  retjuired  in  the  preceding  paragraph, 
\\  hichever  th'-  Owner  has  specified  under 
Paragraph  8  of  the  Notice  and  Instructions  to 
Hid.lers.  The  Builder's  Risk  Policy  shall  be 
tjii  a  completed  value  form,  effertive  from  thi- 
date  equipment  or  miaterials  is  first  de!i\  ered 
to  the  building  site,  and  shall  name  both  the 
l),vner  and  the  Contractor  as  insur*  d"-.  The 
policy  shall  insure  against  loss  by  fire  or 
ligiilning  and  the  named  perils  in  the 
(■xteiulfd  coverage  endorsement.  The  amoi.nt 
oft  overage  shall  not  be  less  than  the 
n-placement  value  of  the  property 
tdiistrut  led,  ini  hiding  all  materials  to  ije 
used  in  the  constrtit  tion  .-snd  stored  v.:  the  slir 
or  ;:!  any  other  lot  ation  whether  furu.  .hi  d  by 
Ih.e  Own 'r  or  the  Contractor,  When  ilifi  trd," 
the  Biddtir  sh.ill  hirnish  evidence  of 

I  nmpliani  e  with  these  requirements,  Tl'.e 
ev  idcnce  sh.all  be  in  tlie  form  of  a  certificate 
of  insurance  by  the  insurance  company  ar.d 
shall  include  a  provKion  that  no  ih.in;'.e  in 
or  cancillation  of  t!ie  policy  shall  be  m.-.de 
w  illioiit  prior  written  iKiti.  c  to  the-  0\\  :!rr 
and  the  .■\(in::nls;r:itnr. 

S.ittioii  4.  .Subcontrai  ts  i)nd 
Nunassignmcnt: 

(.i)  Within  ten  (l())d,  \s  iffer  at  c  ept.,.,i  r  i.f 
tile  Proposal  b\  the  Owner  and  before 
awarding  any  subcon'rat  ts.  tlie  Bidder  wi'! 
tiiitify  the  Art  hitei.t.  Ov\  nt-r  and  Suftv  in 
writing,  of  the  names  of  the  subcoi'triit  tors 
p:o|)osed  for  ll:e  principal  parts  cf  Ihc  work, 
and  will  not  enter  in'o  any  s'.:i:con'r.'(  •  iur 
sill  h  wotk  if  written  ob;et:ir-n  thcr»  to  l^ 
rei  fived  fruin  t!ie  Architect.  Owner.  Si:.ety 
or  Surelifs  within  fifteen  (15)  davs  (dlcr 
ret  eipt  of  sui  h  notice.  The  Bidder  will  he  ;.« 
fully  respo:iSib!e  to  the  Owner  and  ;!'«• 
.Xdministrtitor  for  the  at  is  and  omisr.lf  n<.  til 
iM!  h  siibi  ontriK  tor  "end  of  persons  fnplovi  d 
by  sut  h  subcontractor  as  the  Bidder  would  li- 
lor  its  own  iii  is  and  omis  -'ons  and  t"hrsi.'  of 
P'^rsons  directly  employed  by  it.  The  Bidder 
will  not  subi  onlract  on  st;gregate  atro.ir.t  in 
ev(:('<;s  of  sixty- five  percent  (65%)  of  i:s 
obligations,  ('o  be  calculated  on  the  fiasls  ol 
the  Total  Ct  i.trat  t  Price)  without  approval  of 
the  Architect,  Owner,  and  Surety  or  Su.-eties 
on  any  bond  furnished  t  y  the  Bidd'-r  for  the 
faithful  ptjrfoi.mance  of  thp  Bidder's 
nbligations  hereimdcr.  Nothing  contained  in 
ihe  Construction  Contract  shall  ere.":'.!'  anv 
I  ontrat  tual  lelation  between  any 
subcontrcictor  and  the  Owner. 

(b)  The  Bidder  will  not  assign  tne  tmuist  i 
effected  by  Ihe  at  i  I'pt.incr-  of  this  Pri'tio^.-i!  i  r 
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any  part  thereof  without 
of  the  Owner.  Surety  or 
Administrator  if  the 
was  approved  by  the  Admini 
Section  5.  Equal  Opportuni 
(a)  Bidder's  Representation; ' 
The  Bidder  represents  that: 

It  has .  does  not  have  _ 

employees,  and  if  it  has.  that 

not ,  furnished  the  Equal 

Opportunity-Employers  Infon  i 
EED-1.  Standard  Form  100. 
employers  with  100  or  more 
pursuant  to  Executive  Order 
VII  of  the  Civil  Rights  Act  of 

The  Bidder  agrees  that  it  wi 
to  the  award  of  any  subcontrac  I 
SIO.OOO  hereunder  to  a  subcor  t 

100  or  more  employees,  a 

by  the  proposed  subcontractor 
proposed  subcontractor  has  fil 
report  on  Standard  Form  100 
The  Bidder  agrees  that  if  it 
employees  and  has  not  submi 
Standard  Form  100  for  the 
year  and  that  if  this  Contract 
more  than  SIO.OOO,  the  Bidder 
report,  as  required  by  law.  and 
Owner  in  writing  of  such  filing 
Owner's  acceptance  of  this  Pro 
(b)  Equal  Opportunity  Clausf 
performance  of  this  Contract.  t\ 
agrees  as  follows: 

(1)  The  Bidder  will  not  discr 
against  any  employee  or  appli 
employment  because  of  race, 
sex  or  national  origin.  The  Bid 
affirmative  action  to  ensue  that 
employed,  and  that  employees 
during  employment  without  re: 
race,  color,  religion,  sex  or  nati 
Such  actions  shall  include,  but 
to.  the  following:  Employment, 
demotions  or  transfer;  recruitrr 
recruitment  advertising,  layoff 
termination:  rates  of  pay  or  ot 
compensation;  and  selection  of 
including  apprenticeship.  The 
to  post  in  conspicuous  places, 
employees  and  applicants  for 
notices  to  be  provided  setting 
provisions  of  this  Equal  Opport 

(2)  The  Bidder  will,  in  all  soL 
advertisements  for  employees  p 
on  behalf  of  the  Bidder,  state 
qualified  applicants  will  receiv 
consideration  for  emplovTnent  v 

.to  race,  color,  religion,  sex  or  na 

(3)  The  Bidder  will  send  to 

union  or  representative  of 

which  it  has  a  collective  barga 
agreement  or  other  contract  or 
understanding,  a  notice  to  be  ^. 
advising  the  said  labor  union  or 
representative  of  the  Bidder's 
under  this  section,  and  shall  pos 
the  notice  in  conspicuous  places 
employees  and  applicants  for  er 

(4)  The  Bidder  will  comply  w 
provisions  of  Executive  Order  1 
September  24,  1965,  and  rules, 
and  relevant  orders  of  the  Secret 

(5)  The  Bidder  will  furnish  all 
and  reports  required  by  Executi 
11246  of  September  24,  1965,  an 
regulations,  and  orders  of  the  Se( 
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Labor,  or  pursuant  thereto,  and  will  permit 
access  to  its  books,  records  and  accounts  by 
the  administering  agency  and  the  Secretary  of 
Labor  for  purposes  of  investigation  to 
ascertain  compliance  with  such  rules, 
regulations,  and  orders. 

(6)  In  the  event  of  the  Bidder's 
noncompliance  with  the  Equal  Opportunity 
Clause  of  this  Contract  or  with  any  of  the  said 
rules,  regulations,  or  orders,  this  Contract 
may  be  cancelled,  terminated,  or  suspended 
in  whole  or  in  part,  and  the  Bidder  may  be 
declared  ineligible  for  further  Government 
conL'-acts  or  federally  assisted  construction 
contracts  in  accordance  with  procedures 
authorized  in  Executive  Order  11246  of 
September  24,  1965,  and  such  other 
sanctions  may  be  imposed  and  remedies 
invoked  as  provided  in  Executive  Order 
11246  ofSepteml(?r  24,  1965,  or  by  rule, 
regulations,  or  order  of  the  Secretar>'  of 
Labor,  or  as  provided  by  law. 

(7)  The  Bidder  will  include  this  Equal 
Opportunity  Clause  in  every  subcontract  or 
purchase  order  unless  exempted  by  the  rules, 
regulations,  or  order  of  the  Secretary  of  Labor 
issued  pursuant  to  Section  204  of  Executive 
Order  11246  of  September  24,  1965,  so  that 
such  provisions  will  be  binding  upon  ench 
subcontract  or  vendor.  The  Bidder  will  take 
such  action  with  respect  to  any  subcontract 
or  purchase  order  as  the  administering 
agency  may  direct  as  a  means  of  enforcing 
such  provisions,  including  sanctions  for 
noncompliance.  Provided,  however,  that  in 
the  event  Didder  becomes  involved  in.  or  is 
threatened  with,  litigation  with  a 
subcontractor  or  vendor  as  a  result  of  such 
direction  by  the  administering  agency,  the 
Bidder  may  request  the  United  States  to  enter 
into  such  litigntion  to  protect  the  interests  of 
the  United  States. 

(c)  Certificate  of  .\'onsegregated  Facilities. 
The  Bidder  certifies  that  it  does  not  maintain 
or  provide  for  its  employees  any  segregated 
facilities  at  any  of  its  establishments,  and  that 
it  does  not  permit  its  employees  to  perform 
their  ser\ices  at  any  location,  under  its 
control,  where  segregated  facilities  at  any  of 
its  establishments,  and  that  it  will  not  permit 
its  employees  to  perform  their  services  at  any 
location,  under  its  control,  where  segregated 
facilities  are  maintained.  The  Bidder  agrees 
that  a  breach  of  this  certification  is  a 
violation  of  the  Equal  Opportunity  Clause  in 
this  Contract.  As  use  in  this  certification,  the 
term  "segregated  facilities"  means  anv 
waiting  rooms,  work  areas,  restrooms  and 
washrooms,  restaurants  and  other  eating 
areas,  timeclocks,  locker  rooms,  and  other 
storage  or  dressing  areas,  parking  lots, 
drinking  fountams,  recreation  or 
entertainment  areas,  transportation,  and 
housing  facilities  provided  for  employees 
which  are  segregated  by  explicit  directive  or 
are  in  fart  segregated  on  the  basis  of  race, 
color,  religion,  or  national  origin,  because  of 
habit,  local  custom,  or  otherwise.  The  Bidder 
agrees  that  (except  where  it  has  obtained 
identical  certifications  from  proposed 
subcontractors  for  specific  time  periods)  it 
will  obtain  identical  certifications  from 
proposed  subcontractors  prior  to  the  award  of 
subcontracts  exceeding  SIO.OOO  which  are 
not  exempt  from  the  provisions  of  the  Equal 
Opportunity  Clause,  and  that  it  will  retain 
such  certifications  in  its  files. 
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Section  6.  License:  The  Bidder  warrants 

that  a  Contractor's  License  is ,  is  not 

reiiuired,  and  if  required,  it  possesses 

Contractor's  License  No. for  the 

State  of in  which  the  Project  is 

located,  and  said  license  expires  on  _^_^__ 

19 . 

Section  7.  Extension  to  Successors  and 
Assigns:  Each  and  all  of  the  covenants  and 
agreements  contained  in  the  contract  effected 
by  the  Acceptance  of  this  Proposal  shall 
extend  to  and  be  binding  upon  the  successors 
and  assigns  of  the  parties  thereto. 

Section  8.  Description  of  Contract:  The 
Notice  and  Instructions  to  Bidders,  the 
Proposal,  the  Acceptance,  the  Contractor's 
Bond  or  Builder's  Risk  Policy,  the  Plans  and 
Specifications  and  all  amendments  or 
revisions  thereto  constitute  the  Const ri.jtion 
Contract. 

Section  9.  Contractor:  Upon  acceptance  of 
this  Proposal  the  successful  Biddershall  be 
the  Contractor  and  all  references  in  the 
Proposal  to  the  Bidder  shall  apply  to  the 
Contractor. 

Section  10.  Approval  by  the  Administrator: 
No  acceptance  of  a  Proposal  for  a  contract 
upon  which  approval  of  the  Administrator  is 
required  shall  become  effective  until  the 
contract  has  been  approved  by  the 
Administrator;  provided  that  no  obligation 
shall  arise  hereunder  unless  such  approval  is 
given  within  sixty  (60)  days  after  the  dale  set 
for  the  opening  of  the  proposals.  The 
acceptance  of  a  Proposal  for  a  contract  upon 
which  approval  of  the  Administrator  is  not 
required  shall  become  effective  the  date  of 
acceptance  by  the  Owner. 

Bidder 

By President 

Address 

Attest: Secretary 

Date 


The  Proposal  must  be  signed  with  the  full 
name  of  the  Bidder.  If  the  Bidder  is  a 
partnership,  the  Proposal  must  be  signed  in 
partnership  name  by  a  partner.  If  the  Bidder 
is  a  corporation,  the  Proposal  must  be  signed 
in  the  corporate  name  by  a  duly  authorized 
officer  and  the  corporate  seal  affixed  and 
attested  by  the  Secretar>'  of  the  Corporation. 

Acceptance 

Subject  to  the  approval  of  the 
Administrator,  if  approval  of  the 
Administrator  is  required,  the  Owner  hereby 

accepts  the  Proposal  of for  the 

construction  of  the  Project  therein  described 
for  the: 

Base  Bid  of and  alternate  bids  as 

follows  (Show  plus  or  minus): 


Alternate  bid  No 
Alternate  bid  No 
Alternate  bid  No 
Alternate  bid  No 
Alternate  bid  No 
Alternate  bid  No. 

Alternate  bid  No. 

The  Total  Contract  Price  is  S 
_  Owner 


S. 
■  S. 

..  s 
..s 

•  S 

.s_ 

S 


By. 


Attest: 
Dated 


.  President 
Secretary 


lEnd  of  clause] 


§1726.330    [Reserved] 

§  1726.331     Bid  bond,  REA  Form  307. 

The  bond  form  in  this  section  shall  be 
used  when  a  Bid  Bond  is  required  by 
REA  Form  200,  203,  257.  764,  8.30.  or 
831. 


Bid  Bond 

1.  Know  all  men  that  we. 

Print  ipal.  and .  as  Surety,  a-'s  held 


,  as 


ai:d  fir.Tilv  bound  unto 


(hereafter 


called  the  "Owner")  in  the  penal  sum  often 
percent  (10%)  of  the  amount  of  the  bid 
referred  to  in  paragraph  2  below,  but  not  to 

exceed dollars  (S ).  as 

hereinafter  set  forth  and  for  the  payment  of 
wiiich  sum  W'ell  and  truly  to  be  made  we 
bind  C'.irselves,  our  executors,  adminislrators. 
successors  and  assigns,  jointly  and  tevorallv, 
by  these  presents: 

2.  W!!H'c-j.s.  the  Principal  has  submitted  a 
bid  to  ti.e  Owner  for  the  construction  of  the 
Rural  Electrification  Administration  Project 
known  as  Pmjet  t . 

3.  Now.  tiierefcre.  the  condition  of  this 
obligaiion  is  such  that  il  the  Owner  sh.-i!! 
srcept  the  bid  of  the  Principal,  and 

(a)  the  Principal  shall  execute  sut.h 
(onlrr.c  t  documents,  if  any,  as  may  be 
ri'oulred  by  the  terms  of  the  bid  and  give 
such  Contr.?ctor's  Bond  or  Bonds  for  the 
performance  of  the  contract  and  for  the 
prompt  payment  of  labor  and  material 
furnished  for  the  Project  as  may  !»?  spt!(  ified 
in  the  bid,  or 

(b)  in  the  event  of  the  failure;  of  the 
Principal  to  execute  such  contract 
doci'ments,  if  any.  and  give  such  Con'ractor's 
Bond  or  Bonds,  if  the  Principal  shall  pry  to 
the  Owner  the  difference,  not  to  exceed  the 
pi'iial  sum  hereof,  between  the  amount 
specified  in  the  bid  and  such  larger  amount 
lor  which  the  Owner  may  in  good  faith 

( ontract  with  another  party  to  construct  the 
I'rojecl.  then  this  obligation  shall  be  void, 
otherwise  to  remain  in  full  force  and  effect. 
In  witness  whereof,  the  undersigned  ha-,  e 
caused  this  instrument  to  be  exocuttd  and 
their  respective  corporate  seals  to  be  affix":d 
and  attested  by  their  duly  authorized 

iL-presentafives  this dnv  of 
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Piincipnl 

_     (Sea!) 

Bv 

Title 

Attest: 

.  (Secretarv) 

Surety 

.  (Sea!) 

By 

Title 

At!est: 

(Secretary) 

[End  of  clausel 

§5 1726.332-172S.339    [Reserved] 

§1726.340    Substation  and  switching 
station  erecton  contract,  REA  Form  754. 

The  contract  form  in  this  section  shall 
t)n  used  when  required  by  this  part. 

Subslaticn  and  Switching  Station  Erection 
(Jon  tract 


Notice  and  Instructions  to  Bidders 

1.  Sealed  proposals  for  the  construction, 
including  the  supply  of  necessary  labor, 
materials  and  equipment,  of  a  rural  electric 

project  of (hereinafter  called  the 

'  Owner")  to  be  kno.vn  as  Project 

will  be  received  by  the  Owner  on  or  before 

o'clock .M..  19_ at  its  office  at 

at  which  time  and  place  the 


proposals  will  be  publicly  opened  and  read. 
Any  proposal  received  subsequent  to  the 
time  specified  will  be  promptly  returned  to 
the  Bidder  unopened. 

2.  Description  of  Project:  The  Project  will 
consist  of  the  following  Substations  and 
other  Major  Focililies: 

Name KV.\ _■ 

Voltage 

Name KVA 

Voltage 

Name KV,A 

Voltage 

The  Project  is  located  in Counties,  in 


the  State  of 


.  all  as  more  fully 


described  in  the  Plans,  Specifications  for 
Construction,  Construclion  Drawings  and 
(^infractor's  Proposal  Iherefore  hereinafter 
referred  to. 

3.  Owner  Furnished  .Molerials.  The  unit 
prices  in  the  Contractor's  Propo.sal  should 
include  pro\  isions  for  Owner  Furnished 
Materials  s:.:t.e  as  stated  in  Article  I,  Section 
3  of  the  Contractor's  Proposal,  the  val-.ie  of 
the  Owner  Furnished  Materials,  if  any.  will 
be  deductt.'d  from  payments  to  the  Bidder  for 
completed  f^onstruction  Units. 

4.  Obtaining  ard  T.-ansferring  Do<  umcnts. 
The  Plans.  Sp'x  ifications  for  Construclion 
and  Construclion  Drawings  together  with  all 
necessary  .''on.i.s  and  other  documents  for 
bidders  may  be  obtained  from  the  Owner,  or 

from  the  Engineer at  the  latler's 

office  at upon  payment  of  ten 

dollars  (SKI),  which  payment  will  nn:  he 
subject  to  refund.  The  Plans,  Specifications 
for  Con.^trur'.ion  and  Construction  Llrawings 
may  be  exp.:nined  at  the  office  of  the  Owner 
or  at  the  off'  e  of  the  Engineer.  A  copy  of  the 
Loan  Contra(  t  (if  the  Project  is  to  be  financed 
in  whole  or  in  part,  pursuant  to  a  l.fian 
Contrail)  between  the  Owner  and  the  United 
States  of  America  acting  through  the 
Administrator  of  the  Rural  Electrification 
Administ.-a'ior  (hereinafter  called  the 
"Administr,  ior  J  and  of  the  loan  contract 
between  the  Owner  and  any  other  lender  may 
be  examined  at  the  office  of  the  Owner.  Each 
set  of  Plans,  Specifications  for  Construction 
and  Construction  Drawings  will  have  a  serial 
number,  given  by  the  Engineer,  and  the 
number  of  each  set  wiih  the  name  of  the 
Purchaser  will  be  recorded  by  the  Engineer. 
Bids  will  be  at  ceptod  only  from  the  original 
purchasers. 

5.  Manner  of  Submitting  Proposals. 
Proposals  and  ail  supporting  instruments 
must  be  subniitti;d  on  the  forms  furnished  by 
the  Ois  ;uT  and  must  be  delivered  in  a  sealed 
envelope  addr>^ssed  to  the  Owner.  The  name 
and  address  of  the  Bidder,  its  license  number 
if  a  license  is  required  by  the  Stale,  and  the 
date  and  hour  of  the  opening  of  bids  must 
nppear  o.i  the  envelope  in  which  the 
Proposal  is  submitted.  Proposals  must  be 
filled  in.  in  ink  or  typewritten.  No  alterations 


or  interlineations  will  be  permitted,  unless 
made  before  submission,  and  initialed  and 
liated. 

6.  Familiarity  with  Conditions,  f^ior  to  the 
submission  of  the  Proposal  the  Bidder  shall 
make  and  shall  be  deemed  to  have  made  a 
careful  examination  of  the  site  of  the  Projci  t 
and  of  the  Plans.  Specifications  for 
Construction,  Construction  Drawings,  nnd 
forms  of  Contractor's  Proposal  and 
Contractor's  Bond  on  file  with  the  Secrtt«r> 
of  the  Owner  and  with  the  Engineer,  and 
shall  become  informed  as  to  the  location  and 
nature  of  the  proposed  construction,  the 
transportation  facilities,  the  kind  and 
character  of  soil  and  terrain  to  be 
encountered,  the  kind  of  facilities  requirvd 
before  and  during  the  construction  of  the 
Project,  gene.ral  local  conditions  and  all  olht-r 
matters  that  may  affect  the  cost  and  the  time 
of  completion  of  the  [Ycject.  Bidders  will  U- 
required  to  comply  with  all  applicable 
:-;tatutes.  n-gulations.  etc.,  including  those, 
pertaining  to  the  licensing  of  contractors,  and 
the  so-called  "Kick'oack  Statute"  (48  Slat. 
948)  and  regulations  issued  pursuant  tiiereJo 

7.  Proposals  will  be  accepted  only  from 
those  prequalified  bidders  inv:l'?d  !)\-  the 
Owner  to  submit  a  p.-opos.il. 

8.  Alternate  Designs.  The  Owni  r  n'--»Ty«'s 
the  right  to  confine  its  consideration  of  the 
several  bids  to  one  tvpe  of  design  ret-irdiess 
of  alternate  types  of  design  which  may  bi- 
spec  ified  in  the  Plans  and  Specifications  for 
(Construclion  and  offered  in  the  ProfK)Siils. 

9.  The  ti;v.e  for  Completion  of  CjjH'  t.antion 
of  the  Project  shall  be  as  spe<:ifipd  by  iht- 
EnKineor  in  the  Proposal. 

10.  Bid  Bond.  Each  Pn^posal  must  be 
acromjiaiiied  by  a  Bid  Bond  in  the  form 
attached  or  a  certified  chec  k  on  a  bank  th.il 

is  a  member  of  the  Federal  Deposit  Inyurani  c 
Corporation,  payable  to  the  order  of  the 
Own^'r,  in  an  amount  equal  to  tun  pirienl 
(10%)  of  the  inaximu.m  bid  price.  Ea<  h 
Bidder  agrees,  provided  its  Proposal  is  n;ir  i,f 
the  three  lew  Proposals,  thdt,  by  filing  its 
Proposal  together  v/ith  su.  h  Bid  Bond  or 
check  in  consideration  of  the  Ownir'« 
receiving  snd  considering  such  Proposil. 
said  P.-xiposal  shall  be  firm  and  bi;.dir.g  i.jn.n 
fvicli  such  Bidder  and  sui  h  Pid  Bund  or 
I  heck  shall  he  held  by  the  Owner  until  a 
Proposal  is  accepted  and  .i  satisfnrtory 
(Contractor's  Bond  is  furnished  (where 
required)  by  the  successf.j!  Bidder  and  ■mk  h 
acceptance  has  been  approved  by  the 
.^dmini.^trator.  or  for  a  period  not  to  t  x(  i-ed 
sixty  (60)  days  from  the  date  hereinbefore  -^rt 
for  the  opening  of  Proposals,  v.-hithever 
period  shall  be  the  shorter.  If  such  IVopo^al 
is  not  one  of  the  three  low  Picposals.  thr  Bid 
Bond  or  check  will  be  ret.untd  in  » ;>i  h 
instance  within  a  period  often  (1(1)  days  tti 
the  Bidder  furnishing  sam-j. 

11.  Contractor's  Bond.  The  si:ries'.ful 
Bidder  will  be  requi.-ed  to  execute  two 
acJdilional  counterparts  of  the  Proposal  .,nii. 
for  a  Contract  in  excess  of  $100,000,  to 
furnish  a  Contractor's  Bond  in  triplicate  i;i 
the  form  attached  hereto  with  sureties  I'^icl 
by  the  United  States  Tr'?asury  D»'paf..-npnt  .is 
Acceptable  Sureties,  in  a  peiial  su.-n  not  lf<;s 
than  the  contract  price. 

12.  Failure  to  Furnish  Confractoi's  Bc.-.d. 
Should  Ihii  successful  Bidder  fail  or  refuse  to 
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execute  such  counterparts  o 
Contractors  Bond  (where 
ten  (10)  days  after  written 
acceptance  of  the  Proposal  _ 
Bidder  will  be  considered  to 
the  Proposal.  In  such  event.  I 
be  entitled  (a)  to  enforce  the 
accordance  with  its  terms,  or 
check  has  been  delivered  wi. 
to  retain  from  the  proceeds  o 
check  the  difference  (not  exc 
amount  of  the  certified  chec 
amount  of  the  Proposal  and  . 
amount  for  which  the  Owvner 
faiih  contract  with  another 
the  Project.  The  term  "succe; 
shall  be  deemed  to  include  a 
P.-oposal  is  accepted  afier  anc  ? 
previously  refused  or  has  bee  i 
execute  the  counterparts  or  tc 
satisfactory  Contrartor's  Bone 
required.) 

l^i.  Contract  is  Entire  -  -^  -. 
CcntruTt  to  be  effected  by  the 
I. he  Proposal  shall  be  deemed 
entire  agreement  between  the 
and  the  Bidder  shall  not  cjain 
modification  thereof  resultinf] 
r-presentation  or  promise  ma 
by  any  officer,  agent  or  emplo 
Owner  or  by  any  other  person 

14.  Minor  Irregularities.  Th( 
reserves  the  right  to  waive  mii 
irregularities  or  minor  errors  i 
if  it  appears  to  the  0\.  ner  that 
irregularities  or  errors  were  m 
inadvertence.  Any  such  irregu 
errors  so  waived  must  be  corr^c 
Propo.sal  in  which  they  oicur 
acceptance  thereof  by  the  Ow 

15.  Rejection  of  Bids.  The  O 
the  right  to  .'■eject  any  or  all  Pn 
attention  of  Bidders  is  special! 
desirability  of  a  proper  balanci 
prices  for  labor  and  materials  i 
the  total  prices  for  the  respecti 
Construction  Units.  Lack  of  su 
may  be  considpred  as  a  reason 
a  Proposal. 

16.  Discrepancy  in  Unit  Pric 
unit  prices  in  the  Contractor's 
separated  into  three  columns 


s.  Where  the 
'rope sal  a:H 
signaled  as 
Labor.  "  •".Materials"  and  "Liib  )r  and 


Materials."  and  where  a  discrr 
between  the  sum  shown  in  the 
Materials"  column  and  the  ccir 
of  the  sums  appearing  in  the  "I 
and  the  "Materials"  column,  ;f 
addition  of  the  sums  appearing 
"Labor"  column  and  the  "Mat 
shell  control. 

17.  Bidding  and  Acceptance, 
includes  more  than  one  substa 
may  bid  on  one  or  more  substa 
Owner  may  award  (1)  a  contrac 
substations  on  the  basis  of  the 
or,  (2)  separate  contracts  for  on 
substations  based  on  the  low  b 
respective  substations. 

18.  Definition  of  Terms.  The 
"Administrator,"  '"Engineer."  ' 

"Project."  "Completion  of  Con 
"Completion  of  the  Project"  as 
throughout  this  Contract  shall 
in  Article  VT.  Section  1.  of  the 
Proposal. 


to  furnish  a 

id)  within 
fication  of  the 
the  Owner,  the 
lave  abandoned 
le  Owner  shall 
^  id  bond  in 
(b)  if  a  certified 
the  Proposal, 
he  certified 
leding  the 
between  the 
ch  larger 
may  in  good 

to  construct 
ful  Bidder" 
y  Bidder  whose 
ier  Bidder  has 
unable  to 
furnish  a 

(n'hfelB 

.^greejnent.  The 

cryptance  of 
lo  include  the 
partii's  thereto, 
any 

frora  anv 
le  at  any  time 
•ep  of  the 

O'.vncr 
or 

1  anv  Propose, 
such 

de  through 
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ted  on  the 
rior  to  the 
I  er. 

nsr  reserves 
posals.  The 
called  to  the 
between 
nd  between 
,e 

h  balance 
■^or  rejecting 


c; 


Hiicy  appears 
Labor  and 
(t  addition 
bor"  column 
correct 
in  the 
ials"  column 
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If  the  Project 
on.  bidders 
ons.  The 

for  all  of  the 
1  )w  total  bid 

or  more 

s  for  the 
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iupervisor,  ■ 
ruction"  and 
sed 

as  defined 
C  antractor's 
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19.  The  Owner  represents: 

a.  If  by  provisions  of  the  Contractor's 
Proposal  the  Owner  shall  have  undertaken  to 
furnish  any  materials  for  the  construction  of 
the  Project,  such  materials  are  on  hand  at 
locations  specified  or  if  such  materials  are 
not  on  hand  they  will  be  made  available  by 
the  Owner  to  the  successful  Bidder  at  t.he 
locations  specified  before  the  time  such 
materials  are  required  for  construction. 

b.  Title  to  the  property  on  which  the 
Project  is  to  be  constructed  lias  been 
obtained. 

c.  All  funds  necessary  for  prompt  paym.ent 
for  the  construction  of  the  Project  will  be 
available. 

If  the  Owner  .shall  fail  to  comply  with  anv 
of  the  undertakings  contained  in  the 
foregoing  representations  or  if  any  of  such 
representations  shall  be  incorrect",  the  Bidder 
will  be  entitled  to  an  extension  of  time  of 
completion  for  a  peiiod  equal  to  the  delar-, 
if  any.  caused  by  the  failure  of  the  Owner  to 
comply  v.-ith  such  undertakings  or  by  any 
such  incorrect  representation;  provided  the 
Bidder  shall  nave  prom.ptly  notified  the 
Owner  in  writing  of  its  desire  to  e.xtend  the 
time  of  completion  in  accordance  with  tJie 
foregoing,  and  provided  further  that  such 
extension,  if  any,  of  the  time  of  completion 
shall  be  the  sole  remedy  of  the  Bidder  for  the 
Owner's  failure,  because  of  conditions 
beyond  the  control  and  without  tlie  fault  of 
the  Owner,  to  furnish  materials  in 
accordance  with  subparagraph  a.  lii-reof 
Owner 


Bv 
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Contractor's  Proposal 

(Proposal  shall  be  submitted  in  ink  or 

typf-wnttfii) 
To: (Hereinafter  called  the 

"Owner") 

ARTICLE  I— GENER.'VL 

Section  1.  Offer  to  Construct.  The 
undersigned  (hereinafter  called  the  "Bidder") 
hereby  proposes  to  receive  and  install  such 
materials  and  equipment  as  may  hereinafter 
be  specified  to  be  furnished  bv  the  Owner, 
and  to  furnish  all  other  materials  and 
equipment,  all  machinery,  tools,  labor 
transportation  and  other  means  required  to 

construct  the  rural  electric  project 

in  strict  accordance  with  the  Plans. 
Specifications  for  Construction  and 
Construction  Drawings  for  the  prices 
hereinafter  stated 

Section  2.  .Materials  and  Equipment.  The 
Bidder  agrees  to  furnish  and  use  in  the 
construction  of  the  Project  under  this 
Proposal,  in  the  event  the  Proposal  is 
accepted,  only  such  materials  and  equipment 
as  are  included  in  the  current  "List  of 
Materials  Acceptable  for  Use  on  Systems  of 
REA  Electrification  Borrowers,"  including 
revisions  adopted  prior  to  the  Bid  Opening. 

Section  3.  Owner-Furnished  Materials.  The 
Bidder  understands  and  agrees  that,  if  this 
Proposal  is  accepted,  the  Owner  will  furnish 
to  the  Bidder  the  material  set  forth  in  the 
attached  "List  of  Owner's  Materials  on 
Hand"  (see  page  10)  and  the  Bidder  will  give 
a  receipt  (see  page  12)  therefore  in  writing  to 
the  Owner.  The  Bidder,  further,  will  on 


behalf  of  the  Owner  accept  delivery  of  such 
of  the  materials  set  forth  in  the  attached  "List 
of  Materials  Ordered  by  Owner  but  Not 
Delivered"  (see  page  11)  as  may  be 
subsequently  delivered  and  will  promptly 
forward  to  the  Owner  for  pav-ment  the 
supplier's  invoice,  together  with  the  Bidder's 
receipt  in  writing  for  such  materials.  The 
materials  referred  to  are  on  hand  at.  or  will 
be  delivered  to.  the  locations  specified  in  tiie 
Lists  and  the  Bidder  will  use  such  materials 
in  constnicting  the  Project. 

The  value  of  the  completed  Construction 
Units  certified  bv  the  Bidder  each  month 
pursuant  to  Article  III.  Section  la  of  this 
Proposal  shall  be  reduced  by  an  amount 
equal  to  the  value  of  the  materials  installed 
by  the  Bidder  during  the  preceding  month 
which  have  been  furnished  by  the  Owner  or 
the  delivery  of  which  has  been  accepted  by 
the  Bidder  on  behalf  of  the  Owner.  Only 
ninety  percent  (90%)  of  the  remainder  shall 
be  paid  prior  to  the  Completion  of  the 
Project.  The  value  of  such  materials  shall  be 
computed  on  the  basis  of  the  unit  prices 
stated  in  the  Lists.  Materials,  if  anv.  i.ot 
required  for  the  Project,  which  have  been 
furnished  to  the  Bidder  by  the  Owner  or 
delivtry  of  which  has  been  accepted  by  thi? 
Bidder  on  behalf  of  the  Owner,  shall  be 
returned  to  llie  Owner  by  the  Bidder  upon 
Completion  of  Construction  of  the  Project. 
The  value  of  all  materials  not  installed  in  the 
Project  nor  returned  to  the  Owner  shall  he 
deducted  from  the  final  pavment  to  the 
Bidder. 

The  Owner  shall  not  be  obligated  lo 
furnish  materials  in  excess  of  the  quantities, 
size,  kind  and  type  set  forth  in  the  attached 
Lists.  If  the  Owner  furnishes,  and  the  Bidder 
accepts,  materials  in  excess  thereof,  the 
values  of  such  excess  materials  shall  be  their 
actual  cost  as  stated  by  the  Owner. 

Information  on  the  shipping  schedules  of 
materials  on  the  "List  of  Materials  Ordered 
by  Owner  But  Not  Delivered"  will  be 
furnished  to  the  Bidder  as  necessary  during 
progress  of  the  work.  Upon  delivery  thf 
Bidder  shall  prom.ptly  receive,  unload, 
transport  and  handle  all  materials  and 
equipment  on  the  "List  of  .Materials  Ordered 
by  Owner  But  Not  Delivered"  at  its  expense 
and  shall  be  responsible  for  demurrage,  if 
any. 

Section  4.  Purchase  of  Materials  Not 
Furnished  by  Owner.  The  Bidder  will     • 
purchase  all  materials  and  equipment  (other 
than  owner-furnished  materials)  outright  and 
not  subject  to  any  conditional  sales 
agreements,  bailment,  lease  or  other 
agreement  reserving  unto  the  seller  any  right, 
title  or  interest  therein.  All  such  materials 
and  equipment  shall  become  the  property  of 
the  Owner  when  erected  in  place. 

Section  5.  Proposal  on  Unit  Basis.  The 
Bidder  understands  and  agrees  that  the 
various  Construction  Units  on  which  bids  are 
made  are  defined  by  symbols  and 
descriptions  in  this  Proposal,  that  all  said 
bids  are  on  a  unit  basis,  and  that  the  Owner 
may  specify  any  number  or  combination  of 
Construction  Units  that  the  Owner  may  deem 
necessary  for  the  construction  of  the  Project. 
Separate  Construction  Units  are  designated 
for  each  different  arrangement  which  may  be 
u.sed  in  the  construction  of  the  Project.  This 
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Profosal  is  based  on  a  cons.deralicn  of  each 
unit  in  place  and  includes  only  )he  materials 
listed  on  the  corresponding  Construction 
Drawings  or  description  of  unit  where  no 
drawing  exists. 

Section  6.  FamiliaiJty  with  Condiljons  The 
Bidder  has  made  a  carehil  ejiamination  of  the 
f  jte  of  the  Project  to  be  constructed  end  of 
the  Plans,  Specificatiors  for  Construction 
Construction  Drawings,  and  form  of 
Contractor's  Bond  attached  hereto,  and  ha= 
become  informed  as  to  the  location  and 
nature  of  the  proposed  constnuction,  ihc- 
transportation  facilities,  the  kind  sr.d 
tharactei  of  soil  and  terrain  to  t»e 
encountered,  and  the  kind  of  faohlies 
required  before  and  during  the  constructor. 
oi  the  Project,  and  baf  become  acquainted 
with  the  lebor  conditions,  state  and  local 
Jaws  end  regulations  which  would  affect 
work  on  the  proposed  construe tjon 

Section  7.  License,  The  Bidder  warrants 

that  a  Contractor's  License  is ,  is  not 

,  required,  and  if  required.,  it  possesses 

ConUac  tor's  License  No  for  the  State 

of in  which  the  Prciect  is  located  and 

«,aid  htfinse  expires  on 19 

Secrtion  8.  The  Bidder  warrants  l.hal  tb;s 
Proposal  is  made  in  good  faith  and  w>:hoijl 
(ollusjon  or  ccnneciion  w.:h  £>ny  person  ct 
pt'Tf  ons  bidding  ior  the  f-ame  work 


Stxi^or.  9  The  Bidder  warrants  that  it 
possesses  adequate  financial  resources  and 
agrees  that  in  the  event  this  Proposal  is 
accepted  and  a  Contractor's  Bond  is  required 
!t  will  fumish  a  Contractor's  Bond  in  the 
form  attached  hereto,  in  a  penal  sum  not  less 
than  the  maximum  Contract  price,  with  a 
surety  or  sureties  listed  by  the  United  States 
Treasury  Department  as  Acceptable  Sureties 

In  the  event  that  the  surety  or  sureties  on 
the  performance  bond  delivered  tc  the  Owner 
contemporaneously  with  the  execution  of  the 
Contractor  on  any  bend  or  bonds  deli\'ered 
in  substitution  therefor  or  in  addition  thereto 
shall  at  any  time  become  unsaiisfactory  to  the 
Owner  or  the  Administrator,  the  Bidder 
agrees  to  deliver  to  the  Owner  another  or  an 
ddditional  bend. 

Section  10  Taxes.  The  uriit  prices  fci 
Construction  Llnifs  m  this  Proposal  iaclude 
provisions  for  the  pajTnenl  of  all  monies 
which  will  be  payable  by  the  Bidder  cr  the 
Owner  in  connection  with  t.he  ccnst.-uttion 
of  the  Project  on  account  of  taxes  imposed  tiy 
any  taxing  authority  upon  the  ssle,  purchase 
or  jise  of  ir;aierio!s,  supplies  and  equpment, 
or  services  or  labor  of  installation  thereof,  to 
be  incorporated  in  the  Project  es  part  of  such 
Construction  Units.  The  Bidder  agrees  to  pay 
all  such  taves,  except  taxes  upon  the  sale, 
purchase  or  use  of  ownei-furnished  materials 

List  of  Owner's  Materials  cm  hamd 


and  it  is  undcrst(x>d  thai,  as  to  ownt  :■ 
furnished  materials,  the  values  stated  r-  the 
attached  "List  of  Owners  Materials  on 
Hand"  and  "List  of  Materials  Ordered  by 
Owner  But  Not  Delivered"  include  taxes 
npon  the  sale,  purchase  or  use  of  own*  i- 
furnished  materials,  if  applicable.  The  Bidder 
will  furnish  to  the  appropriate  taxing 
authorities  all  required  information  and 
reports  pertaining  to  the  Project,  excert  as  to 
the  owDer-fumished  materials. 

Section  11.  Changes  in  Quantities.  lt:t 
Bidder  understands  and  agrees  that  th«^ 
quantities  Called  for  in  this  Proposal  sr^ 
approximate,  and  that  the  total  number  oi 
units  upon  which  payment  shall  be  made 
shall  be  as  set  forth  in  the  inventory  Jf  the 
Ownerchanges  the  quantity  of  any  unit  or 
units  specified  in  this  Proposal  by  more  than 
5  5%,  and  the  materials  cost  to  the  Bidder  is 
increased  thereby  to  an  extent  which  ^vnuid 
not  be  adequately  ccmpenseted  by 
application  of  the  unit  prices  in  this  Proposal 
to  the  revised  quantity  cf  such  unit  cr  units, 
such  change,  to  the  extent  of  the  quantities 
of  such  units  in  excess  of  such  15%,  shall  be 
regarded  as  a  change  in  the  construction 
within  the  meaning  of  .*.iticif  II,  Section  lid) 
of  th:s  Prnpo<:al, 


l^C-n-."' 


Descjpiion  c'  n-.s^e-ial 


Cata'cg 
too. 


Ouanl,ty 


Url  price 


E  upended 
pf'ce 


Atrove  Matenels  ate  Lcciteo  at 


■•  Item  correspcr<js  woft  iteTi  m  fjsl  oi  mstctials  in  corisiioc'non  d'a,vt'gs  Lfcr"  -"^ice  i  Sect'on  3,  the  value  oi  these  rr,aterials  v^iii  te  de- 
dt-cied  liom  psyrr-e'is  to  t^e  Ecder  lor  cc?np;eted  Consl'uct'on  urns 

List  cf  Materials  Ofdered  ey  Ovvnef:  elt  Nct  Delivered 


Hem'' 

S-'i:.pJ.ei  raTT^  e'.d 

Scheduled 
delivery 

date 

Desc';piion  d  mate- 
i.al 

Cctaicg  Wo 

Ouamriy 

Unit  p'ice 

Entended 
P'.ce 

' 

Atove  M3'e::al  to  te  De^veied  to: 

^  Item  c  ortecrcvi*;  *:th  slen  in  list  c1  materiaSs  in  conLtruclioo  d;aw:ngE:   U''oei 
dfiif rt  tiom  f'^yMf^'ts  10  ':"'€  Ec^det  'c  tcmpieled  Construction  Un.is. 


>c'e  I  Sfaico  3,  the  vaije  ol  these  ".ate^'ais  *■■:'  te  tie- 


.ARTICLE  11— CONSTRUCTION 

Section  1.  TiiTie  end  N?cr.;-/.-i  oi' 
Conslrurtion. 

a.  The  Bidder  apttf  tciccrrijnenf  e 
construction  of  the  Project  on  a  date 
(hereinafter  called  the  "Conimencemerji 
Date")  which  shall  be  de:err^;ned  by  the 
Engineer  after  notice  in  writing  of  approvoi 
ol  the  Contract  by  the  .Ad.T^inististor  and 
notice  in  writing  from  the  Bidder  that  the 
Bidder  has  sufficient  mateiials  to  vjzn^m 
commencement  and  coniinuoliori  cf 
(onstr^jction.  but  in  no  event  will  the 

Commencement  Date  be  Isler  than 

calendar  days  after  date  of  approval  oi  the 
Centra,  t  by  the  Administrciior  The  Bidder 
further  agrees  to  prosecute  diligently  and  to 
complete  construction  in  strict  accc;d.ince 
with  the  Plans,  Specifjcctions  fcr 
Consinjction  end  C(>7i9'ru(''.ori  Drisv-inff 


wiibin 


L 


.)  caler. 


tib- 


(excluding  Sunday .sj  alter  Comment ement 
Date;  Provided,  however,  that  the  Bidder  wiJ) 
not  be  required  to  jjerform  any  cons'n.  ction 
on  such  days  when  in  the  judgment  cf  the 
Engineer  snow,  rain,  cr  wind,  or  the  results 
of  snow,  rain,  or  frost  make  it  impracticable 
to  perfonrj  any  operstion  of  cc-jstr^ction  and 
to  the  extent  of  the  time  Inst  due  ic  t.he 
conditions  described  herein  and  appro'ved  in 
writing  by  the  Eng^neei,  the  time  cf 
tompletion  set  out  above  will  be  extended  ;f 
the  Bidder  makes  a  winten  request  therefor 
to  the  Owner  as  provided  in  subseiiicn  b  of 
this  Serlioji  1. 

h.  The  time  for  Completion  cl  Construction 
shall  be  extended  fcr  the  period  of  any 
reasonable  delay  which  is  due  exclusively  to 
causes  beyond  the  control  and  without  the 
fault  of  'be  Bidder,  irxlud/ngacl'  cf  C<id. 


firrf,  floods,  inability  tocctairj  m;-tcri.ii;  .inrj 
arts  or  omissions  of  the  Owner  with  respect 
to  matt-^rs  for  which  the  Owner  is  solely 
responsible:  Provided,  however,  that  no  su(  h 
extension  of  time  fcr  completion  shell  he 
granted  the  Didder  unless  within  ten  (10) 
days  after  the  happening  of  any  event  relied 
upon  by  the  Bidder  fur  such  an  extension  cf 
time  the  Bidder  shall  htve  made  a  request 
therefore  in  writing  to  the  Owner,  and 
provided  further  that  no  delay  in  such  time 
of  completion  or  in  the  progress  of  the  work 
which  results  from  any  cf  the  above  tiuses, 
except  acts  or  omissions  of  the  O^vner  shall 
result  in  any  liability  on  the  part  of  tht 
Owner. 

c.  The  sequence  of  ccnslruction  sha.'l  be  as 
set  forth  below,  the  numbers  or  names  being 
the  designations  of  substations  or  ot.'nr  f  r  ;or 
fariliti's  (hereinafter  .-lied  the   Staticiis ') 
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corresponding  to  the  number 
shown  on  the  maps  attached 
Stations  are  set  forth  below,  t   . 
construction  >hall  be  as  deter  n 
Bidder,  subject  to  the  approv 
Engineer. 


or  names 
ereto.  or  if  no 
e  seTjiience  of 
ined  by  the 
!  of  the 


h 


nglf: 


r  r 


t  lat 
>e 


fti- 


d.  The  Owner,  acting  throu 
and  with  the  approval  of  the 
may  from  time  to  time  duri  ^ 
the  con.struclion  of  the  Projeci 
rhanpes.  additions  to  or  suht. 
Plans,  Specifications  for  Con.«; 
Construction  Drawings,  List  o 
sequence  of  construction  pro-, 
previous  paragraph  which  are 
Contractor's  Proposal  as  ccnd 
warrant:  Provided,  however, 
change  in  the  construction  to 
require  an  extension  of  tin^e.  j 
i.xter.sion  will  be  granted  if  th 
miike  a  written  request  there 
within  ten  (10)  days  after  any 
mnde.  And  provided  further,  t 
to  the  Bidder  of  construction  c 
sh.;ll  be  materially  increased  h 
(  hange  or  addition,  the  Owner 
Bidder  for  the  reasonable  cost 
.iccordance  with  a  Constructio 
.'\mondment  signed  by  the  Ow 
Bidder  and  approved  by  the  A 
but  no  claim  for  additional  cor 
any  such  change  or  addition  w 
considered  unless  the  Bidder  . 
made  a  written  request  therefo 
prior  to  the  commencement  of 
connettipn  with  such  chaiiR*?  r 
e.  The  Bidder  will  not  perloi 
hereunder  on  Sundays  unless 
nifd  for  such  Sunday  work  ani 
consents  thereto  in  writing.  Th 
romplctiim  specified  in  subsei 
Set  lion  1  shail  not  be  affected 
inclusion  of  this  subsection  no 
Owner  s  consent  or  lack  of  con 
work  hereunder. 

S«-t.tion  2.  Environmental  P.-i 
Bidder  shall  perform  work  in  si 
as  to  inaxiniize  preservation  be 
co.nst-rvction  of  natural  resourc 
mlni.-nize  marring  and  scarriniJ 
l.indsciipe  and  silting  of  streajii 
shall  not  deposit  trash  in  strc-.m 
wuii!riv;iys.  and  shall  not  di'pos 
or  other  chemicals  or  their  cciit 
near  streams,  waterways  or  pnsi 
Bidder  shall  follow,  under  the  ^ 
direction  of  the  Engineer,  the  <> 
to  environmental  protection  a<  ■ 
hert'in  bv  the  Engineer. 

Section  1.  The  Bidder  agrees  I 
H\ent  this  Proposal  is  accepted 
avdilahlf  for  use  in  connection  i 
propoM;d  construction  all  neccs 
equipmen!  and  qualified  sujh-: 
.ind  foremen. 


s  lu 


t  1 


n 


'  .\.s  ir.ng  a»  the  total  price  of  It.is  i 
iju.ludi;ij!  all  amendme.Tts  it  If  ss  ih; 
of  th.!  o.'i>;:.';aJ  couL'act  price  as  sfult- 
dr(jr[>tancp  hereto,  amendments  e\< 
Form  233  are  not  subject  to  the  app. 
-AdminLstraior.  Whenever  an  Bmcnii 
ctintrart  rauses  the  total  amended  i 
Kxceed  120  percent  of  the  original 
Ihal  amendiarnt  and  aii  subsequent  _ 
this  coTL'acI  shail  t>«  made  subjw  i  tcj 
of  'he  Adn-.i.nistralor. 
-  See  fV>^,tnole  1 


exec  at 
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the  Eiiginecr 
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ed  sn  R£.-\ 
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cfitrnct  to 
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Section  4.  Changes  in  Construction.  The 
Bidder  agrees  to  make  changes  in 
construction  previously  installed  in  the 
Project  by  the  Bidder  as  required  by  the 
Owner  The  compensation  for  such  changes 
sh.ail  be  as  agreed  upon  in  writing  by  th?" 
Bidder  and  the  Ovsner  prior  to 
c-ommencement  of  work  in  connection  with 
such  changes. 

No  pa)TOent  shall  be  made  to  the  Bidder 
for  materials  or  labor  involved  in  correcting 
errors  or  omissions  on  the  part  of  the  Bidder 
which  result  in  construction  not  in 
accordance  with  the  Plans  and  Spe<  ifirations 
for  Construction. 

Section  5.  Construction  .Vol  in  Proposal. 
The  Bidder  also  agrees  that  when  it  is 
necessary  lo  construct  units  not  shown  in  the 
Proposal  it  will  c-onstruct  such  units  for  a 
prine  a.Ti\ed  at  as  follows: 

a  The  cost  of  materials  shall  be  detomiini'd 
by  the  invoices. 

b  The  cost  of  labor  shall  be  the  reasonable 
cost  thereof,  as  agreed  upon  by  the  Owner 
and  Bidder  prior  to  the  commencement  of 
work. 
Section  fi.  Super\-ision  and  Inspt-ction. 
a.  The  Bidder  shall  cause  the  construction 
work  on  the  Project  to  receive  constant 
siip«Tvision  bv  a  competent  superiiitendiint 
(hereinafter  called  the  "Superintendent"! 
who  shall  be  present  at  all  times  during 
working  hours  where  construction  is  being 
carried  on.  The  Bidder  shall  also  employ,  in 
connection  with  the  coiistruction  of  the" 
Project,  capable,  experienced  and  reliable 
foremen  and  such  skilled  workmen  as  m.ay  be 
rei;uired  for  the  various  classes  of  work  to  be 
piTfonned.  Ilirections  and  instructitms  given 
to  the  Sufierintendent  shall  be  binding  upon 
tl'.e  BidOer. 

b  The  Owner  reserv  es  the  right  to  require 
the  removal  from  the  Project  of  any  emploree 
of  the  Bidder  if  in  the  judgment  of  the  Owner 
Mifh  re-Tioval  shall  be  necessary  in  order  to 
(.rolect  the  interest  of  tlie  Owner.  The  Owner 
or  the  Supervisor,  if  any,  shall  have  the  right 
lo  require  the  Bidder  lo  increase  the  number 
o)  its  employees  and  to  increase  or  change 
the  amount  or  kind  of  tools  and  ecpdpmen. 
it  at  any  lime  the  progress  of  the  work  shail 
be  unsatisfactory  to  the  Owner  or  Supervisor: 
but  the  failure  of  the  Owner  or  Supervisor  to 
give  any  such  directions  shall  not  relieve  the 
Bidder  of  its  obligations  to  complete  the  work 
within  the  time  and  in  the  manner  specified 
in  this  Proposal. 

r.  Ttw  manner  of  construction  of  the 
Projf-c  t.  and  all  materials  and  equipment 
;;sed  therein,  shall  be  subject  to  the 
ii;s..ection,  tests  and  approval  of  the  Owner 
a.-d  the  Administrf.for,  and  the  Bidder  sh.'d! 
hirnish  all  information  required  by  tJie 
Owner  or  by  the  Admitiistrator  cuii<  erniiig 
t;ie  nature  or  source  of  any  materials 
int.orporat(Ml  or  to  be  incorporated  in  tlie 
Project.  The  Owner  and  the  Administrator 
sha'.i  have  the  right  to  inspect  all  payrolls, 
invoices  of  materials,  and  other  data  and 
ret.ords  of  the  Bidder  a.^d  of  any 
subcontractor,  relevant  lo  the  constrjction  of 
the  Project.  The  Bidder  shall  provide  all 
reij.jonable  facililies  necessary  for  such 
inspection  and  tests.  The  Bidder  shall  have 
an  authorized  agent  accompany  the  Engineer 
when  final  inspection  is  made  and.  if 


requested  by  the  owner,  when  anv  other 
inspection  is  made. 

d.  In  the  event  that  the  Owner,  or  the 
Administrator,  shall  determine  that  the 
construction  contains  or  m.ny  contain 
numerous  defects,  it  shall  be  the  duty  cf  the 
Bidder  and  the  Bidder's  Surety  or  Sureties, 
if  any.  to  have  an  inspection  made  by  an 
engineer  approved  by  the  Ovmer  and  the 
.Administrator  for  the  purpose  of  detprn:ining 
the  exact  nature,  extent  and  location  of  such  ' 
defects. 

e.  The  Engineer  may  recommend  to  the 
Owner  that  the  Bidder  suspend  the  wo'-k 
wholly  or  in  part  for  such  period  or  periods 
as  the  Engineer  may  deem  necessary  due  to 
unsuitable  weather  or  such  other  conditloas 
as  are  considered  unfavorable  for  the 
satisfactor\-  prosecution  of  the  work  or 
because  of  the  failure  of  the  Bidder  to  comply 
with  any  of  the  provisions  of  the  Contract: 
Provided,  however,  that  the  Bidder  shall  not 
suspend  work  pursuant  to  this  provision 
without  written  authority  from  tlie  Owner  so 
to  do.  The  time  of  completion  hereinabove 
set  forth  shall  be  increased  by  the  number  of 
days  of  any  such  suspension.  ex(  ept  when 
such  suspension  is  due  to  the  fnilun:!  of  the 
Bidder  to  comply  with  any  of  the  provisions 
of  this  Contrati.  In  the  event  that  work  is 
suspended  by  the  Bidder  with  the  consent  of 
the  Owner,  the  Bidder  before  resuming  work 
shall  give  the  Owner  at  le;ist  twcntv-four  (ZA) 

,    hours  notice  thereof  in  writing. 

Section  7.  Defective  M.ite rials  .ind 
Workmanship. 

a.  The  acceptance  of  anv  n..iti'rinls. 
e()iiipnient  (except  owner-furnished 
materials)  cr  any  workmanship  by  the  Owner 
or  the  Engineer  shall  not  prechide  the 
subsequent  rejection  thereof  if  such 
materials,  equipment,  or  workmanship  .^ii.il! 
be  found  to  be  defective  after  delivery  or 
installation,  and  any  suth  m.iterials.' 
equipment  or  workmanship  found  dtf.'f  live 
bi'f(}re  final  acceptance  of  the  consimr  ticm 
shall  be  replaced  or  remedied,  as  the  cnse 
niiiy  be.  by  and  at  the  expense  of  the  BiddiT. 
;\ny  such  condemned  malerial  or  equipment 
sliull  be  immediately  removed  Irorn  \\w  site 
of  the  F'roject  by  the'Bidder  at  the  Bidder's 
expen.se.  The  Bidder  shail  not  be  cjitiiled.  to 
any  payment  hereunder  so  long  as  a.-,  v 
defective  materials,  equipment  or 
workmanship  in  respect  to  the  Proj.u  t,  of 
which  the  Bidder  shall  have  had  notice,  shull 
not  have  been  rcplact  d  or  remedied,  as  the 
case  may  be. 

b.  Notwithstanding  any  cerlificiilc  which 
may  have  been  given  by  the  Owner  or  the 
Engineer,  if  any  materials,  equipment  ('wccpt 
owner-furnished  materials)  or  anv 
wor,kjnanship  which  does  not  coinplv  with 
the  requirements  of  this  Contract  shall  be 
discovered  within  one  (1)  year  after 
Completion  of  Construction  of  the  Project, 
the  Bidder  shall  replace  su.  h  de.fectivo 
materials  or  equipment  or  remedy  any  such 
defective  workmanship  within  thirty  (.30) 
days  after  notice  in  writing  of  the  existence 
thereof  shall  have  been  given  by  the  Owner. 
If  tlie  Bidder  shall  be  called  upon  to  replace 
any  defective  materials  or  equipment  or  to 
remedy  defective  workmanship  as  herein 
provided,  the  Owner,  if  so  requested  bv  the 
Bidder  shall  deenergize  that  portion  of  tlie 


Project  involved  in  such  work.  In  the  event 
of  failure  by  the  Bidder  so  to  do,  the  Ow  ner 
may  replace  such  defective  materials  or 
equipment  or  remedy  such  defective 
workmanship,  as  the  case  maybe,  and  in  sui  h 
event  the  Bidder  shall  pay  to  the  Owner  the 
cost  and  expense  thereof. 

ARTICLE  III— PAYMENTS  AND  RELEASt 
OF  LIENS 

Section  1.  PajTnents  to  Bidder. 

a.  Within  the  first  fifteen  (15)  days  of  ea»  h 
calendar  month,  the  Owner  shall  make 
partial  payment  to  the  Bidder  for 
construction  accomplished  during  the 
preceding  calendar  month  on  the  basis  of 
completed  Construction  Units  furnished  and 
certified  to  by  the  Bidder,  recommended  by 
the  Engineer,  and  approved  by  the  Owner 
solely  for  the  purposes  of  payment:  Provided, 
however,  that  such  approval  shall  not  be 
deemed  approval  of  the  workmanship  or 
materials.  Only  ninety  percent  (90%)  of  each 
such  estimate  approved  during  the 
construction  of  the  Project  shall  be  paid  by 
the  Owner  to  the  Bidder  prior  to  Completion 
of  the  Project:  Provided,  however,  that  at  any 
time  after  work,  which,  in  the  sole 
determination  of  the  Engineer,  amounts  to 
fifty  percent  (50%)  of  the  maximum  Contract 
price  has  been  completed,  the  Owner  may 
elect,  in  lieu  of  paying  ninety  percent  (90%) 
of  each  such  subsequent  estimate,  to  pay 
each  such  subsequent  estimate  in  full.  Upon 
completion  by  the  Bidder  of  the  construction 
of  the  Project,  the  Engineer  will  prepare  an 
inventory  of  the  Project  showing  the  total 
number  and  character  of  Construction  Units 
and,  after  checking  such  inventory  with  the 
Bidder,  will  certify  it  lo  the  Owner  together 
with  a  certificate  of  the  total  cost  of  the 
construction  performed.  Upon  the  approval 
of  such  certificates  by  the  Owner  and  the 
Administrator,  the  Owner  shall  make 
payment  to  the  Bidder  of  .^11  amounts  to 
which  the  Bidder  shall  be  entitled  thereunder 
which  shall  not  have  been  paid  provided, 
however,  that  such  final  pavinent  shall  be 
made  not  later  than  ninety  (90)  days  after  the 
date  of  Completion  of  Construction  of  the 
Project  as  specified  in  the  Certificate  of 
Completion,  unless  withheld  because  of  the 
fjtult  of  the  Bidder. 

b.  The  Bidder  shall  be  paid  on  the  basis  of 
the  number  of  Construction  Units  actually 
installed  at  the  direction  of  the  Owner  shown 
by  the  inventory:  Provided,  however,  that  the 
total  cost  shall  not  exceed  the  maximum 
Contract  price  for  the  construction  of  the 
Proiect  as  set  forth  in  the  Acceptance,  unless 
such  excess  shall  have  been  approved  in 
writing  by  the  Administrator. 

c.  Notwithstanding  the  provisions  of 
Section  la  above,  the  Bidder  may,  by  giving 
written  notice  thereof  to  the  Owner,  elect  to 
receive  payment  in  full  for  any  Station  of  the 
Project  upon: 

(1)  Completion  of  construction  of  such 
Station  as  certified  by  the  Engineer  and 
approved  by  the  Owner  and  the 
Administrator; 

(2)  Submission  to  the  Owner  and  the 
Administrator  of  the  releases  of  lien  and  the 
certificate  referred  to  in  Section  2  hereof; 

(3)  Approval  by  the  Owner  and  the 
Administrator  of  the  inventory  in  respect  of 
such  Station;  and 


(4)  Submission  to  the  Owner  anfl  the 
Administrator  of  the  consent  in  writing  by 
the  Surety  or  Sureties,  if  any.  on  the 
Contractor's  Bond  to  payment  in  full  for  such 
Station  prior  to  Completion  of  the  Projeci. 

d.  Interest  at  the  rate  of percent  ^ 

( %)  per  annum  shall  be  paid  by  the 

Owner  to  the  Bidder  on  all  unpaid  balances 
due  on  monthly  estimates,  commencing 
fifteen  (15)  days  after  the  due  date;  provided 
the  delay  in  payment  beyond  the  due  date  is 
not  caused  by  any  condition  within  the 
control  of  the  Bidder.  The  due  date  for 
purposes  of  such  monthly  payinenl  ?hall  be 
the  fifteenth  day  of  each  calendar  month 
provided  (1)  the  Bidder  on  or  before  the  fifth 
day  of  such  month  shall  have  submitted  its 
certification  of  Construction  Units  completed 
during  the  preceding  month  and  [2]  the 
Owner  on  or  before  the  fifteenth  dav  of  .such 
month  shall  have  approved  such 
certification.  If,  for  reasons  not  due  to  the 
Bidder's  fault,  such  approval  shidi  not  have 
been  given  on  or  before  the  fifteenth  day  of 
such  month,  the  due  date  for  purposes  of  this 
subsection  d  shall  be  the  fifteenth  day  of 
such  month  notwithstanding  the  absence  of 
the  approval  of  the  certification. 

e.  Interest  at  the  rate  of percent  •» 

( %)  per  annum  shall  be  paid  by  the 

Owner  to  the  Bidder  on  the  final  payment  for 
the  Project  or  any  completed  Statioti  thereof, 
commencing  fifteen  (15)  days  after  the  due 
date.  The  due  date  for  purposes  of  such  final 
payment  shall  be  the  date  of  approval  by  the 
Administrator  of  all  of  the  documents 
requiring  such  approval,  as  a  condition 
precedent  to  the  making  of  final  payment,  or 
ninety  (90)  days  after  the  date  of  Completion 
of  Construction  of  the  Project,  as  specified  in 
the  Certificate  of  Completion,  whichever  date 
is  earlier. 

f.  No  payment  shall  be  due  while  the 
Bidder  is  in  default  in  respect  of  any  of  the 
provisions  of  this  Contract  and  the  Owner 
may  withhold  from  the  Bi<JSer  the  amount  of 
any  claim  by  a  third  party  against  either  the 
Bidder  or  the  Owner  based  upon  an  alleged 
failure  of  the  Bidder  to  perform  the  work 
hereunder  in  accordance  with  the  provisions 
of  this  Contract. 

Section  2.  Release  of  Liens  and  Certificate 
of  Contractor.  (See  sample  REA  Form  224, 
Waiver  and  Release  of  Lien  and  sample  REA 
Form  231,  Certificate  of  Contractor.)  Upon 
the  completion  by  the  Bidder  of  the 
construction  of  the  Project  (or  any  Station 
thereof  if  the  Bidder  shall  elect  to  receive 
payment  in  full  for  any  Station  when 
completed  as  provided  above)  but  prior  to 
final  payment  to  the  Bidder,  the  Bidder  shall 
deliver  to  the  Owner,  in  duplicate,  releases 
of  all  liens  and  of  rights  to  claim  any  lien, 
in  the  form  attached  hereto  from  all 
manufacturers,  materialmen,  and 
subcontractors  furnishing  services  or 
materials  for  the  Project  or  such  Station  and 
a  certificate  in  the  form  attached  hereto  to  the 
effect  that  all  labor  used  on  or  for  the  Project 
or  such  Station  has  been  paid  and  that  all 


^The  Owner  shall  insert  a  rate  equal  to  the  lowest 
"Prime  Rate"  listed  in  the  "Money  Rates"  section 
of  the  Wall  Street  Journal  on  the  date  sue.*: 
invitation  lo  bid  is  issued. 

*See  Footnote  3. 


such  releases  have  been  submitted  to  the 
Owner  for  approval. 

Section  3.  Payments  to  Materialmen  and 
Subcontractors,  The  Bidder  shall  pay  each 
materialman  and  each  subcontractor,  if  any, 
within  five  (5)  days  after  receipt  of  any 
ptayment  from  the  Owner,  the  amount  thereof 
allowed  the  Bidder  for  and  on  account  of 
materials  furnished  or  construction 
performed  by  each  materialman  or  each         « 
subcontractor.  1 

ARTICLE  IV— PARTICULAR  1 

UNDERTAKINGS  OF  THE  BIDDER  ^ 

Section  1.  Protection  to  Persons  and  ' 

Property.  The  Bidder  shall  at  all  times  take 
all  reasonable  precautions  for  the  safety  of 
employees  on  the  work  and  of  the  public,       ; 
and  shall  comply  with  all  applicable 
provisions  of  Federal,  Slate,  and  Municipal 
safety  laws  and  building  and  construction 
codes,  as  well  as  the  safety  rules  and 
regulations  of  the  Owner.  All  machinery  and 
equipment  and  other  physical  hazards  shall 
be  guarded  in  accordance  with  the  "Manual 
of  Accident  Prevention  in  Construction"  of 
the  Associated  General  Contractors  of 
America  unless  such  instructions  are  j 

incompatible  with  Federal,  State,  or  ] 

Municipal  laws  or  regulations. 

The  following  provisions  shall  not  limit      ' 
the  generality  of  the  above  requirements:        ' 

a.  The  Bidder  shall  at  no  time  and  under 
no  circumstances  cause  or  permit  any 
employee  of  the  Bidder  lo  perform  any  work 
upon  energized  lines,  or  upon  poles  carrying 
energized  lines,  unless  otherwise  specified  in 
the  Notic*  and  Instructions  lo  Bidders. 

b.  The  Bidder  shall  so  conduct  the 
construction  of  the  Project  as  to  cause  the 
least  possible  obstruction  of  public  highways. 

c.  "The  Bidder  shall  provide  and  maintain 
all  such  guard  lights  and  other  protection  for 
the  public  as  may  be  required  by  applicable 
statutes,  ordinances  and  regulations  or  by 
local  conditions. 

d.  Temporary  water,  light,  power  and  other 
utility  service  shall  be  arranged  for  by  the 
Bidder  for  construction  purposes  at  its  own 
expense. 

e.  The  Bidder  shall  do  all  things  neces;^ary 
or  expedient  to  properly  protect  any  and  all 
adjacent  lines,  highways  and  any  and  all 
property  of  others  from  damage,  and  in  the 
event  that  any  such  lines,  highways  or  other 
property  are  damaged  in  the  course  of 
construction  of  the  Project,  the  Bidder  shall 
at  its  own  expense  restore  any  or  all  of  such 
damaged  property  immediately  to  as  good  a 
state  as  before  such  damage  occurred. 

f  The  Project,  from  the  commencement  of 
work  to  completion,  or  to  such  earlier  dale 
or  dates  when  the  Owner  may  take 
possession  and  control  in  whole  or  in  part  as 
hereinafter  provided  shall  be  under  the 
charge  and  control  of  the  Bidder  and  during 
such  period  of  control  by  the  Bidder  all  risks 
in  connection  with  the  construction  of  the 
Project  and  the  materials  to  be  used  therein 
shall  be  borne  by  the  Bidder.  The  Bidder 
shall  make  good  and  fully  repair  all  injuries 
and  damages  to  the  Project  or  any  portion 
thereof  under  the  control  of  the  Bidder  by 
Reason  of  any  act  of  God  or  other  casualty  or 
cause  whether  or  not  the  same  shall  have 
occurred  by  reason  of  the  Bidder's 
negligence. 
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(i)  To  the  maximum  extent  ^ 
liiw.  Bidder  shall  defend,  indem 
hold  harmless  Owner  and  Ownei 
nffirers.  and  emplcyets  from  ail 
'iiuses  of  action,  losses,  liabiliiie' 
f.\j>enses  (including  reasonable  a 
fee.s)  for  persona]  loss.  injur>-.  o: 
persons  (including  but  not  limit.- 
Bidders  employees)  and  loss,  da 
deslruction  of  Owijer's  propert\ 
property  of  any  other  person  or  e 
iinciudin.o  hot  not  limited  to  B,d 
property)  in  any  maaner'arisin^  f 
I  onnected  »-ith  the  Ccntrarl.  or  li 
or  eqiiipntient  supplied  or  ser\  i;  e; 
by  Bidder,  its  subcontractors  a?il 
anv  tier  But  nothing  herein  shai! 
ccn--t.'L:ed  as  making  Bidder  liah!. 
injury,  death,  loss,  dairiage.  or  d>~- 
I  .lused  by  the  sole  negligence  of  C 
(a)  To  the  m3.ximum  extent  p* . 
i.iw.  Bidder  shall  defend.  indem;i 
hold  harmless  Owner  and  Ow.-.pr 
officers,  and  employees  from  a!l  i. 
I  laims  filed  or  assened  against  ()v 
directors,  officers,  and  employe*-^ 
Owner's  property  or  facilities,  for 
;iiTfonni-d  or  materials  orequi}^?n( 
tuniisht'd  b>  Bidder,  its  subfX2ntr;i 
suppliers  of  any  tier,  and  from  all 
demands,  and  causes  of  action  ari< 
any  such  liu-n  or  claim.  Bidder  sh.. 
(iischarm-  or  remcv?  arv  sut  h  lit  n 
i)y  bf-nciiiii;.  pavTOent  orothervv:s« 
notify  Owner  promptly  when  it  ha 
It  Bidilr-r  do»s  not  c»n?e  such  I. -en 
'()  he  d'Sf  hnrged  or  released  by  p.i« 
tioFidinj;.  or  oiher«-!,e.  Ownor  -liiiii 
ri,,',h;  (bi:t  shall  not  be  obligated)  to 
sums  nfcessttiy  to  obtain  any  sm  h 
iirTi-ieise  dnd  to  deduct  all  am<'ur 
!;o;n  the  amount  due  Bidder 

(iii)  Bidder  shall  provide  to  Owd 
s.itisfaction  evidence  of  Bidder  s  . 
nimply  with  the  indem.nii'icaiion 
uf  subparagraphs  i  and  u  abo\c.  w 
fvirk-nce  may  include  but  ma\  nr  i 
•ii  ri  bond  or  liability  insurance  pr..' 
!■  btjined  for  this  purpose  ;hrrit.:i:>i  , 
<uri'iy  or  m.surance  company. 

:-;  Any  and  ail  exce.ss  earth.  [■•>  ^. 
imOfrhrush  and  other  uselsss  n.aif 
l.e  removed  by  the  Bidder  from  the 
i'rDiect  H.S  rapidly  as  practir az.ic  .:•- 
|ir[ii;resses. 

h.  i:pon  violation  by  the  Bi.ii;.  r  i 
■lic  provKinnsof  (his  Section,  rt'.r 
r.()|;ce  nt  such  violation  given  to  th. 
!)V  the  Engineer  or  the  Owne.-.  iht-  I 
•ihiill  immed:ateiy  cor.-ect  surt;  vivl 
fpon  fiiiliire  of  the  Bidder  so  to  do 
Owner  may  co.Tect  such  violution  i: 
Bidders  expense:  Provided,  bowfi, 
:he  Owner  may.  if  it  deems  ii  nn  •■■« 
advi.suble.  correct  such  violation  dt 
Bidder's  expense  without  such  piln 
'he  Bidder. 

I  The  Bidder  shall  sjlunit  to  t'^e  ( 
.noiithly  reports  in  duplicate  of  all  i 
j;iving  such  daU  as  may  be  prest  r;!>. 
Owner 

Section  2.  Insurance.  The  Bidder : 
out  and  maintain  throughout  the  co; 
period  insurance  of  the  following  ly 
minimum  amounts: 

(cj)  Workers'  compensation  and  e.. 
liabilitv  insurance,  as  required  bv  l.n 
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covering  all  their  e.mployees  who  perform 
any  of  the  obligations  of  the  contractor, 
engineer,  and  architect  under  the  contract.  If 
any  employer  or  employee  is  not  subject  to 
the  workers'  compensation  laws  of  the 
governing  state,  then  insurance  shall  be 
obtained  voluntarily  to  extend  to  the 
employer  and  employee  coverage  to  the  same 
extent  as  though  the  emplover  or  emplovee 
were  subject  to  the  workers'  compensation 
laws. 

(L)  Public  liability  insurance  covering',  all 
operations  under  the  contract  shall  have 
limits  for  bodily  injurv-  or  death  of  not  less 
than  Si  million  each  occurrence,  limits  for 
property  damiage  of  not  less  than  SI  million 
each  oc(  urrence.  and  Si  million  aggregate  for 
accidents  during  the  policy  period.  A  single 
limit  of  Si  million  of  bodily  injurv-  and 
propiTty  dan-.age  is  acceptable.  This  required 
insurance  may  be  in  a  policy  or  policiis  of 
insurance,  primar>'  and  excess  including  the 
umhrelid  or  catastrophe  form. 

(c)  .Automobile  liability  insurance  on  ail 
motor  vehicles  used  in  connection  with  the 
contract,  whether  owned,  nonowned,  cr 
hired,  shall  have  limits  for  bodily  injury  or 
death  of  not  less  than  SI  million  per  person 
and  51  million  per  occurrence,  and  propertv 
damage  limits  of  SI  million  for  each 
occurrence.  This  required  insurancti  m.ay  be 
in  a  policy  or  policies  of  insura;ic:e.  priniii.'^v 
and  excess  including  the  umbrella  or 
catastrophe  form. 

The  Owner  shall  have  the  right  at  anv  tii:ii' 
to  require  public  liability  insurance  anil 
property  damage  liability  insurance  greai'T 
than  tho.se  required  in  subsection  "b"  and 
"c"  of  this  S-'c  tion.  In  any  such  event,  ttic 
ndditiojial  premium  or  prem.iu.ms  pavable 
solely  as  the  result  of  such  additional 
insuranc  p  shall  be  added  to  the  Conlr.n  t 
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pru  e. 

The  polii  ies  of  insuranre  shall  be  in  sur  h 
form  and  issued  by  such  insurer  as  shall  bi- 
satisfac  tory  to  the  ©wner.  The  Bidder  shall 
furnish  the  Owner  a  certificate  evidencing 
compliance  w  ith  the  fore^^oing  req>jirem.Mits 
whic  h  shall  provide  not  less  than  (30)  davs 
prior  written  notice  to  the  Owner  of  anv  ' 
cancfllation  or  mnlerial  change  in  the 
insurance. 

Section  3.  Doliver>' of  Possession  and 
{Control  til  Owner. 

a.  Upon  written  request  of  the  Owner  the 
Bidder  shall  deliver  to  the  Owner  i^ll 
possession  and  control  of  anv  portion  of  ine 
Projec  t  provided  the  Bidder  shall  have  been 
paid  at  least  ninety  percent  (90%)  of  the  co.st 
of  consirjction  of  such  portion.  Upon  such 
delivery  of  the  possession  and  control  of  anv 
portion  of  the  Project  to  the  Owner,  the  risk 
and  obligations  of  the  Bidder  as  set  forth  in 
.•\rti(  le  IV,  Sec:t!on  If  hereof  with  respect  to 
such  portion  of  the  Project  so  delivered  to  the 
Owner  shall  be  terminated:  Provided, 
however,  that  nothing  herein  contained  shall 
relieve  the  Bidder  of  a.iy  liability  with 
rc;spec.t  to  defective  materials  and 
workmanship  as  contained  in  .Arlii  le  11. 
Section  6  hereof. 

b  Where  the  construction  of  a  Slation  as 
liereii.'before  defined  in  Article  II,  .Section  Ic 
and  Article  III,  Section  Ic  shall  have  b«!en 
completed  by  the  Bidder,  the  Owner  agrees, 
after  receipt  of  a  written  request  from  the 


Bidder,  to  accept  delivery  of  possession  and 
control  of  such  Station  upon  the  issuance  by 
the  Engineer  of  a  WTitten  statement  that  the 
Station  has  been  inspected  and  found 
acceptable  by  the  Engineer.  L'pon  such 
delivery  of  the  possession  and  control  of  any 
such  Station  to  the  Owner,  the  .-isk  and 
obligations  of  the  Bidder  as  ret  forth  in 
Article  IV,  Section  If  hereof  with  respcLt  to 
such  Station  so  delivered  to  the  Owner  shall 
be  terminated:  Provided,  hcwc-ver,  that 
nothing  herein  contained  shall  reliev;;  the 
Bidder  of  f,iiy  liability  with  respec  t  to 
defective  materials  or  w  orkm.anship  as 
contained  in  Article  U.  Section  6  hcrreol. 

Section  4.  Assigp.ment  of  Guarantees.  .■Ml 
gi:arantet:s  of  materials  ni:<.'.  workmanship 
running  in  favor  of  the  Bidder  sh.all  be 
transfe.-red  and  assigned  to  the  Own»:r  prior 
to  the  time  the  Bidder  receives  final  payment. 
ARTICLE  V— RENTEDIKS 

Section  1.  Co.mi'lction  on  Bidders  IX-f:i;;ll. 
If  default  shall  fie  made  by  the  Bidder  or  by 
any  subcontractor  in  the  performancie  of  any 
of  the  terms  of  this  Proposal,  the  Ow  r.er. 
without  in  any  manner  limiting  its  legal  and 
equitable  remedies  in  the  circumstances,  may 
serve  upon  the  Bidder  and  the  Surety  or 
Sureties,  if  any.  upon  the  Contractor's  Bond 
or  Bonds  a  written  notice  reouiring  the 
Bidder  to  cause  such  de.'ault  to  be  C()rrf(  ted 
forthwith.  Unless  within  twenty  (20)  duvs 
after  the  service  of  such  notice  upon  the 
Bidder  such  default  shall  be  cornxted  or 
arrangements  for  the  correction  thereof 
satisfactory,  to  both  the  Owner  and  the 
Administrator  shall  be  made  by  the  Bidder  or 
lis  Surety  or  Sureties,  if  any.  the  Owner  may 
take  over  the  construction  of  the  Project  and 
proseciute  the  saime  to  completion  in  Conirac  t 
or  otherwise  for  the  account  ar.d  at  the 
expense  of  the  Bidder,  and  the  Bidder  and  its 
Surety  or  Sureties,  if  any.  shall  be  liable  to 
the  Owner  for  any  co.st  or  expense  in  excess 
of  the  Qmtract  price  occasioned  thorebv.  In 
such  event  the  Owner  may  take  possession  of 
and  utilize,  in  completing  the  construction  ol 
the  Project,  any  materials,  tools,  supplies, 
equipment,  applianc  es,  and  pi.mt  belongin;; 
to  the  Bidder  or  any  of  'ts  suhr  ont.-ai  tors, 
whic  h  may  be  situated  at  the  site  of  the 
Project.  The  Owner  in  suci;  contingency  iu.>.\ 
e.ve.a  ise  any  rights,  claims  or  deni.inds  which 
the  Bidder  may  have  agiinst  third  persons  in 
I  onnec  lion  with  this  Contract  and  lor  -k  h 
purpose  the  Bidder  does  hen;by  assign. 
tra.-isfer  and  set  over  unto  tlie  Owner  all  sue  h 
rights,  claim.s  end  demands. 

Section  2.  Liquidated  Dam.iges.  The  lime  ot 
the  Completion  of  Construction  of  the  Projec  t 
is  of  the  essence  of  the  Contract.  Should  the 
bidder  m^glect.  refuse  or  fail  to  complete  the 
construction  within  the  time  herein  agn-ed 
upon,  after  giving  effect  to  extensions  of  time, 
if  any.  herein  provided,  then,  in  that  .vent 
and  in  view  of  the  difficulty  of  estim.ating 
with  exactness  damages  caused  by  such 
delay,  the  Owner  shall  have  the  n'ght  to 
deduct  from  and  retain  out  of  such  moneys 
w  hich  may  be  then  due,  or  which  may 
become  due  and  pavable  to  the  Bidder  the 
sum  of  _  dollars  ( )  per  day 


for  each  and  every  day  that  such  construction 
is  delayed  on  its  completion  beyond  the 
specified  time,  as  liquidated  damages  and  not 
as  a  penalty;  if  the  amount  due  and  to 


bee  omc  due  firom  the  Owner  to  the  Bidder  is 
insufficient  to  pay  in  full  any  such  liquidated 
damages,  the  Bidder,  shall  pay  to  the  Owner 
the  amount  necessary  to  effect  such  payment 
in  full:  Provided,  however,  that  the  owner 
shall  promptly  notify  the  Bidder  in  wTiting 
of  the  manner  in  which  the  amount  retained, 
deducted  or  claimed  as  liquidated  damages 
was  computed. 

Section  3.  Cumulative  Remedies.  Every 
right  or  remedy  herein  conferred  upon  or 
reser\ed  to  the  Owner  or  the  Government  or 
the  Adm.inistrator  shall  be  cumulative,  shall 
be  in  addition  to  every  right  and  remedy  now 
or  hereafter  existing  at  law  or  in  equity  or  by 
statute  and  the  pursuit  of  any  right  or  remedy 
shall  not  be  construed  as  an  election: 
Provided,  however,  that  the  provisions  of 
Section  Z  of  ihis  Article  shall  be  the 
exclusive  measure  of  damages  for  failure  by 
the  Bidder  to  co.mplete  the  conslniction  of 
the  Project  within  the  lime  herein  agreed 
upon. 

ARTICLE  VI— MISCELLA.N'EOUS 

Sec  tion  1.  Definitions. 

a.  The  term  Ac/min/ifra/or  shall  mean  the 
Administrator  of  the  Rural  Electrification 
Administration  of  the  United  States  of 
.America  and  his  du'y  authorized 
representatives  or  any  other  person  in  whom 
or  authority  in  which  may  be  vested  the 
duties  and  functions  which  the 
Admitiistralor  is  now  authorized  by  law  to 
perform. 

b.  The  term  Engineer  ahaW  vcean  the 
engineer  employed  by  the  Owner,  with  the 
iipproval  of  the  Administiator.  to  provide 
epi^ineering  services  for  the  Project,  and  said 
Engineer's  dt;!y  authorized  assistants  and 
re[).'esentati\es. 

c.  The  term  Siiperv/.sor  ^hall  nii'an  the 
person,  if  ai^y.  appointed  'ly  the 
Administrator  as  the  representative  of  the; 
Covernment  under  the  provisions  of  the  Loan 
Coitract  providing  .^^or  such  appointment  in 
s|H;cial  cases.  The  term  is  li,nited  to  such 
;pe<  iai  representative  of  the  Government,  if 
anv,  who  is  respo;;sible  exclusively  to  the 
.'aiminist.-ator  and  dees  not  refer  to  the 
.^lanager  or  any  other  person  employed  b\ 
ll'.>»  C)wne:  and  responsible  to  it. 

d.  The  term  Project  shall  meim  the 
substations  or  other  major  lacilitles  desi  ribed 
in  the  Flans,  Specifications  for  Conslr;iclion, 
and  Construction  Drawings. 

n.  The  term  Completion  of  Cnnslniction 
shall  me<.n  full  performance  by  the  Bidder  of 
tlu>  Bidder's  obligations  under  the  Contract 
a:ui  all  amendments  and  revisions  thereof 
except  the  Bidder's  obligations  in  respec  f  of 
(1 1  Releases  of  Liens  and  Certificate  of 
Contractor  under  Article  III,  Section  2  hereof. 
(2)  the  inventor)  referred  to  in  Artie  le  111, 
.Se.i  tion  I  hereof,  and  (3)  oth.er  final 
d(j(  uments.  The  term  ^'Completion  of  the 
Project  "  shall  mean  full  perforinance  by  the 
Bidder  of  the  Bidder's  obligations  under  the 
Contrac  t  and  all  amendments  and  revisions 
th.ereof  Ths  Certificate  of  Completion,  signed 
by  the  Engineer  and  approved  i:i  writing  by 
the  Owner  and  the  Administrator,  shall  be 
the  sole  and  conclusive  evidence  as  to  the 
date  of  Comipletion  of  Construction  and  as  to 
the  fact  of  Complet'on  of  the  Project. 

Section  2.  Materials  and  Supplies.  In  the 
performance  of  fh's  contraf:t  there  shall  be 


furnished  only  such  unmanufactured  articles, 
materials,  and  supplies  as  have  been  mined 
or  produced  in  the  United  States,  Mexico,  or 
Canada,  and  only  such  manufactured  articles, 
materials,  and  supplies  as  have  been 
manufactured  in  the  United  States 
substantially  all  from  articles,  materials,  or 
supplies  mined,  produced  or  manufactured, 
as  the  case  may  be,  in  the  United  Stales. 
Mexico,  or  Canada;  provided  that  other 
articles,  materials,  or  supplies  may  be  used 
in  the  event  and  to  the  extent  that  the 
Administrator  shall  expressly  in  writing 
authorize  such  use  pursuant  to  the  provisions 
of  the  Rural  Electrification  Act  of  1938.  being 
Title  IV  of  Public  Resolution  No.  122.  7Sth 
Congress,  approved  June  21, 1938.  The  Seller 
agrees  to  submit  to  the  Purchaser  such 
certifii:ates  with  respect  to  compliance  with 
the  foregoing  provision  as  the  Administrator 
from  time  to  time  may  require. 

Section  3.  Patent  Infringement.  The  Bidder 
shall  save  harmless  and  indemnify  the 
Owner  from  any  and  all  claims,  suits  and 
proceedings  for  the  infringement  of  anv 
patent  or  patents  covering  any  materials  or 
equipment  used  in  construction  of  the 
Projec  f. 

Section  4.  Permits  for  Explosives.  All 
permits  necessar>  for  the  handling  or  use  of 
dynamite  or  other  explosives  in  connection 
with  the  construction  of  the  Project  shall  be 
obtained  by  and  at  the  expense  of  the  Bidder. 

Section  5.  Compliance  with  Statutes  and 
Regulations.  The  Bidder  shall  comply  xvith 
all  applicable  statutes,  ordinances,  n;!es.  and 
regulations  pertaining  to  the  work.  The 
Bidder  acknowledges  that  it  is  fam.il iar  with 
the  Rural  Electrification  Act  of  1936.  as 
amended,  the  so-called  "Kick-Back"  Statute 
(4H  Stat.  948).  and  regulations  issued 
pursuant  thereto,  and  18  U.S.C.  §§1:87,  1001. 
as  amended.  1  he  Bidder  unde.'stands  that  the 
obligations  of  the  parties  hereunder  are 
subject  to  the  applicable  regulations  and 
orders  of  Governmental  .Agencies  having 
jurisdiction  in  the  premises. 

Section  6.  Equal  Opportunity  Provisions. 

.1.  Bidder's  Kepreseniations. 

The  Bidder  represents  that: 

It  has .  does  not  have- .  100  or 

more  employees,  and  if  it  ha.i.  Ili.it  it  has 

.  has  not ,  furnished  the  Equal 

Employment  Opportunit5--E.mployers 
Information  Report  EEO-1,  Standard  Form 
100.  required  of  employers  with  100  or  more 
employees  pursuant  to  Exec;utive  Older 
11246  and  Title  VII  of  the  Civil  Ki.i;hts  Act 
of  1904. 

The  Bidder  agrees  that  it  will  obtain,  pricjr 
to  the  award  of  any  subcontract  for  more  than 
SlO.QOO  hereunder  to  a  subcontractor  with 
100  or  more  employees,  a  statem.ent.  signed 
by  the  proposed  subcontractor,  that  the 
proposed  subcontractor  has  filed  a  current 
report  on  Standard  Form  100. 

The  Bidder  agrees  that  if  it  has  100  or  more 
employees  and  has  not  submitted  a  report  on 
Standard  Form  100  for  the  current  reporting 
year  and  that  if  this  Ckmtract  will  amount  to 
more  than  $10,000.  the  Bidder  will  file  sue  h 
report,  as  required  by  law,  and  notify  the 
Owner  in  writing  of  such  filing  prior  to  the 
Owner's  acceptance  of  this  Proposal. 

b.  Equal  Opportunity  Clause.  During  the 
performance  of  this  Coiitract.  the  Bidder 
agrees  as  follows: 


(1)1  he  Bidder  will  not  discriminate 
against  any  employee  or  applic:ant  for 
employment  because  of  race,  color,  religion, 
sex  or  national  origin.  The  Bidder  will  take 
affirmative  action  to  ensure  that  applicants 
are  employed,  and  that  employees  are  treated 
during  employment  without  regard  to  their 
race,  color,  religion,  sex  or  national  origin. 
Such  action  shall  include,  but  not  be  limited 
to.  the  following:  Employment,  upgrading, 
dem.otion  or  transfer;  recniitment  or 
recruitment  advertising;  layoff  or 
termination;  rates  of  pay  or  ether  forms  of 
comp)ensation;  and  selection  for  training, 
including  apprenticeship.  The  Bidder  agrees 
to  post  in  conspicuous  places,  available  to 
employees  and  applicants  for  employTnent. 
notices  to  be  provided  setting  forth  the 
provisions  of  this  Equal  Opportunity  Clause.^ 

(2)  The  Bidder  will,  in  all  solicitations  or 
advertisements  for  employees  placed  b\'  or 
on  behalf  of  the  Bidder,  state  that  all 
qualified  applicants  will  receive 
consideration  for  employment  without  regard 
to  race,  color,  religion,  sex  or  national  origin 

(3)  The  Bidder  will  send  to  each  labor 
union  or  representative  of  workers  with 
whic  h  it  has  a  collective  bargaining 
agreement  or  other  contract  or 
understanding,  a  notice  to  be  provided 
advising  the  said  labor  union  or  workers' 
rcpresentati'.es  of  the  Bidder's  comniilmin's 
under  this  section,  and  shall  post  copies  of 
the  notice  in  conspicuous  places  availahle  to 
employees  and  applicants  for  emplcnmc-nl. 

(4)  The  Bidder  will  comply  with  all 
provisions  of  Executive  Order  11245  C'f 
September  24.  1SC5,  and  of  the  rul'-s. 
regulations  and  relevant  ordoj-s  of  the 
Soc:retary  of  Labor. 

(.S)  The  Bidder  will  furnish  all  inform. itio:> 
and  reports  required  by  Executive  Order 
1 1246  of  September  24.  1065.  and  by  nil-  -. 
regi;lat:ons  and  orders  of  the  .Sec-etnry  c  f 
Labor,  or  pursuant  thereto,  and  will  pi-.Tiiii 
access  to  its  books,  records  and  accounts  by 
the  administeiing  agency  and  thj  .Shi  n  !.-,-%  of 
Labor  for  purposes  of  investig,iiion  to 
ascertain  compliance  with  such  rules, 
regulations  and  orders. 

(6)  In  the  event  of  the  Biiider's 
nonc;ompliance  with  the  Equal  Oppc>r;i.:  .!> 
Clause  of  this  Contract  or  with  any  of  ihi-  .s.i.il 
rules,  regulations  or  orders.  Ihis  Cont.tict  tn,i\ 
be  cancelled,  terminated  or  suspended  in 
whole  or  in  part  and  the  Bidder  maj  be 
declared  iiieiigible  for  further  Govtnim.rt 
contracts  cr  federally  assisted  conslrui  '•.(•■: 

(  ontrac  Is  in  accordance  with  procedun  s 
authorized  in  Executive  Order  11246  of 
.Sepleniber  24,  1965.  and  such  other 
sanctions  may  be  imposed  and  reniedie-; 
invoked  as  provided  in  Executive  Order 
11246  of  September  24,  1965.  or  by  rule, 
regulation  or  order  of  the  Sec  ret  a  r\'  of  L.l.i  r 
or  as  other.vise  provided  bv  law. 

(7)  1  he  Bidder  will  include  this  Equal 
Opportunity  Clause  in  every  subcomrac !  or 
purchase  order  unless  exempted  by  the  rjifs. 
regulations  or  orders  of  the  Secretary  ni  I^lxir 
issued  pursuant  to  Section  204  of  Execiiti-.i 
Order  11246  of  September  24.  1965.  so  that 
such  provisions  will  be  bindi.ng  upon  eai.li 
subcontractor  or  vendor.  The  bidcler  will  \a't.- 
sue  h  action  with  respect  to  any  subcontrac  tor 
pure  base  order  as  the  administering  agem  v 
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may  direct  as  a  means  of  en  _ 
provisions,  including  sanctioj  » 
noncompliance:  Provided,  ho 
the  event  a  Bidder  becomes  i 
is  threatened  with,  litigation 
subcontractor  or  vendor  as  a 
direction  by  the  administerin 
Bidder  may  request  the  Unite( 
into  such  litigation  to  protect 
the  United  States. 

c.  Certificate  of  Nonsegregdt  kI 
The  Bidder  certifies  that  it  doi 
or  provide  for  its  employees  a 
facilities  at  any  of  its  establis 
it  does  not  permit  its  emplov 
their  services  at  any  location, 
control,  where  segregated  facil 
maintained.  The  Bidder  certifi 
it  will  not  maintain  or  provide 
employees  any  segregated  faci 
its  establishments,  and  that  it ' 
its  employees  to  perform  their 
location,  under  its  control,  wh 
facilities  are  maintained.  The 
that  a  breach  of  this  certificati 
violation  of  the  Equal  Opportu 
this  Contract.  As  used  in  this  c 
the  term  "segregated  facilities" 
ivaiting  room,  work  areas, 
washrooms,  restaurants  and  o 
areas,  timeclocks,  locker  room, 
storage  or  dressing  areas,  parki 
drinking  fountains,  recreation 
entertainment  areas,  transporta 
housing  facilities  provided  for 
which  are  segregated  by  explici 
are  in  fact  segregated  on  the  baa 
color,  religion,  or  national  origi  i 
habit,  local  custom,  or  otherwise 
agrees  that  (except  where  it  has 
identical  certifications  from  pre 
subcontractors  for  specific  time 
will  obtain  identical  certificati 
proposed  subcontractors  prior  ., 
subcontracts  exceeding  SlO.OOO 
not  exempt  from  the  provisions 
Opportunity  Clause,  and  that  it 
such  certifications  in  its  files. 

Section  7.  Franchises.  The  Bi 
under  no  obligation  to  obtain 
obtaining:  Any  franchises,  aut  _ 
permits  or  approvals  required  to 
by  the  Owner  from  Federal.  Statfc 
Municipal  or  other  authorities, 
agreements  between  the  Owner 
parlies  with  respect  to  any  matt, 
tn  she  construction  and  operatic 
Prnjecl. 

Section  8.  Nonassignment  of  _ 
Bidder  shall  perform  directly  an 
subcontracting  not  less  than  tw 
centum  (25%)  of  the  construct! 
Projer  t.  to  be  calculated  on  the  . 
total  Contract  price.  The  Bidder 
assign  the  Contract  effected  by  a 
of  this  Proposal  or  any  interest  ir 
that  may  be  due  or  become  due  1 
enter  into  any  contract  with  any 
or  corporation  for  the  p€rfonnan(  e 
Bidder's  obligations  hereunder  a 
thereof,  without  the  approval  in 
the  Owner  and  of  the  Surety  and 
ii.iy.  on  any  bond  furnished  by 
the  faithful  performance  of  the  „ 
obligations  hereunder.  If  the  Bid- 
consent  of  the  Owner  and  anv  Su 
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Sureties  on  the  Contractor's  Bond  or  Bonds, 
shall  enter  into  a  subcontract  with  any 
subcontractor  for  the  performance  of  any  part 
of  this  Contract,  the  Bidder  shall  be  as  fully 
responsible  to  the  Owner  and  the 
Government  for  the  acts  and  omissions  of 
such  subcontractor  and  of  persons  employed 
by  such  subcontractor  as  the  Bidder  would  be 
for  its  own  acts  and  omissions  and  thnsp  o*^ 
persons  directly  employed  by  it. 

Section  9.  Extension  to  Successors  and 
Assigns.  Each  and  all  of  the  covenants  and 
agreements  herein  contained  shall  extend  to 
and  be  binding  upon  the  successors  and 
assigns  of  the  parties  hereto. 

Section  10.  Contractor.  Upon  acceptance  of 
this  Proposal,  the  successful  Bidder  shall  be 
the  Contractor  and  all  references  in  the 
Proposal  to  the  Bidder  shall  apply  to  the 
Contractor. 

Section  11.  Approval  by  the  Administrator. 
So  acceptance  of  this  Proposal  shall  become 
effective  until  approved  in  vnriting  by  the 
Administrator:  Provided,  however,  that  no 
obligations  shall  arise  hereunder  unless  such 
approval  is  given  within  forty-five  (4.5)  days 
fit)m  the  date  of  acceptance  by  the  Owner.' 

(Bidder) 

By (President) 


(Address) 

ATTLST: (Secretary) 

Date 
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The  Proposal  must  be  signed  with  the  full 
name  of  the  Bidder.  If  the  Bidder  is  a 
partnership,  the  Proposal  must  be  signed  in 
the  partnership  name  by  a  partner.  If  the 
Bidder  is  a  corporation,  the  Proposal  must  be 
signed  in  the  corporate  name  by  a  duly 
authorized  officer  and  the  corporate  seal 
affixed  and  attested  by  the  Secretary  of  the 
Corporation. 

Specifications  for  Construction 

Section  1.  Scope  of  Work.  The  work 
covered  by  this  Proposal  embraces  the 
complete  construction  of  one  or  more 
substations  or  other  m.ajor  facilities  as 
specified  in  the  Acceptance,  any  omissions 
or  discrepancies  notwithstanding.  All 
material  furnished  by  the  Bidder  shall  be 
new  and  in  conformance  with  the 
Specifications  for  Construction.  All 
construction  work  shall  be  done  in  a 
thorough  and  workmanlike  manner  in 
accordance  with  the  Plans,  Specifications  for 
Construction  and  Construction  Drawings. 
Deviations  from  the  Plans,- Specifications  for 
Construction,  and  Construction  Drawings 
shall  not  be  permitted  except  upon  the 
written  permission  of  the  Owner  given  with 
the  approval  of  the  Administrator. 

This  contract  does  not  include 

which  is  to  be  done  by  others. 

Section  2.  Materials.  It  is  the  intent  of  these 
specifications  that  insofar  as  materials 
required  are  included  in  the  Rural 
Electrification  Administration  "List  of 
Materials  Acceptable  for  use  on  Systems  of 
REA  Electrification  Borrowers,"  such 
materials  only  shall  be  used.  In  the  event  that 
any  materials  are  required  beyond  the  scope 
of  the  "List  of  Materials  Acceptable  for  use 
on  Systems  of  REA  Electrification 
Borrowers,"  specifications  for  such  materials 
will  be  included  on  the  drawings  or  in  a 
supplement  to  these  specifications. 


Section  3.  Drawings.  The  Drawings  and 
Specifications  collectively,  show  the 
specifications  of  the  material  and  equipment 
shown  thereon,  and  include  schedules  of 
conduit,  cable  and  other  items  not  readily 
ascertained  from  the  picture  drawings.  Such 
schedules  show  the  quantities,  sizes,  types 
and  other  pertinent  information:  method  of 
installation,  and  construction  details  are 
indicated  clearly.  The  drawings  and 
specifications  in  the  attached  List  of 
Drawings  are  made  a  part  of  these  contract 
Specifications. 

Section  4.  Description  of  Construction 
Units.  Each  Construction  Unit  consists  of  a 
complete  installation  of  the  designated 
portion  of  a  substation  or  switching  station 
as  specified  on  the  drawings,  together  with 
connections  to  associated  equipment.  Each 
Construction  Unit  represents  all  labor  and 
material  including  necessary  accessories 
completely  installed  and  tested  in 
satisfactory  operation.  Full  identification  of 
each  Construction  Unit  and  all  necessary 
specifications  of  the  installation  shall  be 
shown  on  the  drawings. 

Items  of  material  in  each  Construction  Unit 
shall  be  of  the  designated  size,  rating,  type, 
voltage,  or  other  specification  in  accordance 
with  the  drawings.  The  bill  of  material 
drawing  for  each  station  should  contain 
adequate  identification  of  the  Construction 
Units  under  which  the  material  is  to  be 
installed  and  should  show  what  items  of 
material  may  be  partly  or  entirely  found  in 
the  lists  of  owner- furnished  materials. 

All  items  of  equipment,  unless  otherwise 
specified,  are  mounted  on  a  structure  which 
shall  be  a  Construction  Unit  of  Group  A. 
Each  Construction  Unit  shall  be  designated 
by  the  letter  of  the  Group  to  which  it  belongs 
and  an  identifying  number.  The  same  item  of 
equipment  shall  carry  the  same  Construction 
Unit  designation  in  all  the  stations.  Items  of 
equipment  designated  by  the  same 
Construction  Unit  in  one  station  shall  be  of 
only  one  kind  as  to  voltage,  type  and  other 
specifications.  The  bid  sheet  for  each  station 
shall  be  prepared  separately  from  other 
stations  and  shall  contain  all  unit  prices  for 
Construction  Units  contained  in  the  station. 
It  is  intended  that  in  all  cases  the  "Name  and 
Description  of  Construction  Unit"  column  of 
the  Bid  Sheets  shall  contain  sufficient 
information  to  identify  the  Construction 
Unit. 

Additional  description  to  one  or  more  of 
the  Groups  may  be  provided  by  the  Engineer 
if  deemed  necessary  to  clarify  the  intent  of 
these  Specifications  for  Construction. 

Group  A.  Structures.  A  Construction  Unit 
consists  of  a  structure,  or  structures,  with  bus 
supports  including  insulators  and  fittings, 
buses,  conductors  and  overhead  ground 
wires  to  adjacent  structures  within  the 
station,  grounding  material  to  connect 
equipment  with  the  ground  bus,  and 
associated  material  including  mounting 
brackets,  supports  for  equipment,  clamps  and 
connectors,  all  as  specified  in  the  drawings. 
Group  B.  Three-Pole  Group  Operated  Air 
Break  Switches.  A  Construction  Unit  consists 
of  one  3-pole  group  operated  air  break  switch 
with  all  accessories  and  operating 
mechanisms  as  specified  in  the  drawings. 
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Group  C.  Lightning  Airestors.  A 
C^onstruction  Unit  consists  of  one  single- 
phase  lightning  an  ester. 

Group  D.  Single  Pole  Disconne<:ting 
Switches.  A  Construction  Unit  consists  of 
one  single  pole  disconnecting  or  by-pass 
switch  as  specified  in  the  drawings.  If  a  fuse 
disconnect  switch  is  specified,  the  fuse  is 
included  with  the  switch. 

Group  E.  Oil  Circuit  Breakers.  A 
Construction  Unit  consists  of  one  complete 
thiee-phase  power  circuit  breaker  complete 
with  supporting  frame  and  control  cabinet, 
unless  shown  otherwise  in  the  drawings, 
mounted  as  specified  in  the  drawings 

Group  F.  Oil  Circuit  Reclosers.  A 
Construction  Unit  consists  of  a  complete 
single-phase  or  th.^e-pha.se  oil  circuit 
recloser  as  specified  in  the  drawings. 

Group  G.  Meters,  Relays  and  Instrument 
Transformers.  A  Construction  Unit  consists 
of  one  meter,  relay,  potential  transformer  or 
current  transformer. 

Group  H.  Transformers.  A  Constniction 
Unit  consists  of  one  power  transformer  or 
one  station  service  transformer  either  single- 
phase  or  three-phase  as  specified  in  the 
drawings. 

Group  I.  Voltage  Regulators.  A 
ConstRiction  Unit  consists  of  one  single- 
phase  or  three-phase  voltage  regulator  as 
specified  in  the  drawings. 

Group  J.  Communications  and  Supervisory 
Control  Equipment.  A  Construction  I'nit 
consists  of  carrier  current  equipment, 
microwave,  or  other  types  of 
communications  and  supervisory  control 
equipment  as  specified  in  the  drawings. 

Group  K.  Conduit  and  Cable.  A 
Construction  Unit  consists  of  the  wire,  cable, 
conduit  and  accessories  necessary  to 
complete  the  installation  of  equipment  in 
accordance  with  the  specifications  and 
drawings,  where  such  installation  has  not 
been  included  in  other  Groups. 

Group  L.  Foundations.  A  Construction  Unit 
consists  of  concrete  footings  and  foundations 
except  for  the  fence,  as  specified  in  the 
drawings. 

Group  M.  Site  Preparation.  A  Construction 
Unit  consists  of  clearing,  grading,  drainage 
work,  and  surfacing,  as  specified  in  the 
drawings. 

Group  N.  Fence.  A  Construction  Unit 
consists  of  the  complete  installation  of  the 
fence,  gates,  etc.,  as  specified  in  the 
drawings. 

Group  O.  Station  Grounding.  A 
Construction  Unit  consists  of  the  complete 
ground  bus  including  ground  rods,  grounding 
mats  or  platforms,  except  as  otherwise 
provided  in  other  Groups,  with  connections 
to  structures,  equipment,  and  fence  as 
specified  in  the  drawings. 

Group  P.  Building.  A  Construction  Unit 
consists  of  a  control  building  or  cabinet,  on 
a  foundation  of  Group  L  and  the  facilities  and 
equipment  installed  therein  as  specified  in 
the  drawings,  except  as  otherwise  provided 
in  other  Groups.  Other  Groups.  The  Engineer 
shall  specify  such  additional  Groups  as  may 
be  necessary  for  the  completion  of  the 
Project.  Description  of  these  Groups  shall  be 
provided  by  an  addition  to  this  Section  of  the 
Specifications  for  Construction. 
STATION  CONSTRUCTION'  U'NITS 


Unit  No. 

Name  and  Description  of  Construction  Unit 


No.  of  Units 
U'nit  Prices 
Labor 


Materials 

Labor  and  Materials 

Extended  Price — Labor  and  Materials 


Total  Price 


Acceptance 

Subject  to  the  approval  ol  the 
Administrator,  the  Owner  hereby  accepts  the 
foregoing  Proposal  of  the  Bidder.  _____  for 
the  construction  of  the  following  substations 
or  other  major  facilities: 

•        Substation,  $ 

S_ 

The  total  contract  price  i^  S 

______  Owner  "^ 

President 


By. 


Secretary 

Date  of  Contrac  I 


lEnd  of  clause! 

§  1726.341     Electric  system 
communications  and  control  equipment 
contract,  REA  Form  786. 

The  contract  form  in  this  section  shall 
be  used  when  required  by  this  part. 

Electric  System  Communicotions  and 
Control  Equipment  Contract  (Including 
Installation) 

Proposal  to  Furnish,  Deliver,  and  Instnll 
Equipment  and  Materials 

To: (hereinafter  called  the 

"Purc.haser") 

The  underrigned  (hereinafter  called  the 
"Seller")  hereby  proposes  to  furnish.  deli\er. 
install,  align  and  test  the  equipment  and 
materials,  (hereinafter  called  the 
"Equipment")  described  in  the  plans, 
specincalions  and  drawings  (hereinafter 
"called  the  "Specifications")  attached  hereto 

identified  as and  made  a  part 

hereof,  and  other  Attachments  identified  as 

and  made  a  part  hereof,  for  the 

electric  system  designated .  financed 

in  whole  or  in  part  by  a  loan  to  the  Purchaser 
by  the  United  States  of  America,  acting  . 
through  the  Administrator  of  the  Rural 
Electrification  Administration  (hereinafter 
called  the  "Administrator"). 

The  Seller  has  become  informed  as  to  the 
location  and  characteristics  of  the  proposed 
Equipment  and  the  facilities  over  which  the 
Equipment  is  to  pyerfonn.  has  b<»rome 
informed  as  to  the  kind  of  facilities  required 
before  and  during  the  delivery  and 
installation  of  the  Equipment  and  has 
becorne  acquainted  with  the  lalwr  conditions 
which  would  affect  the  work  as  well  as  the 
ecological  and  environmental  (.riteria  to  be 
followed. 

The  Seller  agrees  that  if  its  Proposal  is 
accepted  the  following  ternis  and  c:onditions 
shall  govern. 

If.  in  submitting  this  Proposal,  the  Seller 
has  made  any  change  in  the  form  of  Proposal 
furnished  by  the  Purchaser,  the  Seller 
understands  that  the  Purchaser  and  the 
Administrator  mav  evaluate  the  effect  of  sii<  h 


change  as  they  see  fit  or  they  may  ex(  liide 
the  Proposal  from  consideration. 

ARTICLE  I 

Section  1.  Proposal  Price.  The  Seller  will 
furnish,  deliver,  install,  align  and  lest  the 
Equipment  described  in  the  Specifications 
for  the  follow  ing  sum: 

Total  Contract  Price  S " 

Delivery  time  is 


calendar  da>'s. 
calendar  days. 


Cxjmpletion  time  is 

A  detailed  price  breakdown  by  locations, 
showing  equipment  pricing  and  installation 
pricing,  is  given  in  the  Attachment  identified 
as and  made  a  part  hereof. 

Section  2.  Changes.  The  Purchaser,  subjcn  I 
to  the  approval  of  the  Administrator, '  may 
from  time  to  time  during  the  performance  <A 
the  work  make  such  changes,  additions  to  or 
subtractions  from  the  Specification's  which 
are  part  of  the  Proposal  as  conditions  may 
warrant;  provided,  however,  that,  if  any 
change  in  the  work  shall  require  an  extension 
of  time,  a  reasonable  extension  will  be 
granted  if  the  Seller  shall  make  a  written 
request  therefor  to  the  purchaser  within  ten 
(10)  days  after  any  such  change  is  made  and. 
provided  further,  that,  if  the  cost  to  the  Seller 
shall  be  increased  or  decreased  by  any  su(  h 
change  or  addition,  the  contract  price  shall 
be  increased  or  decreased  by  the  reasonable 
cost  thereof,  in  accordance  with  a  contract 
amendment  signed  by  the  Purchaser  and  the 
Seller  and  approved  by  the  Administrator.' 
but  no  claim  for  additional  compensation  for 
any  such  change  or  addition  will  be 
considered  unless  the  Seller  shall  have  made 
a  writ  Ion  request  therefor  to  the  Purchaser 
prior  to  the  commencement  of  work  in 
connection  with  such  change  or  addition. 

S«(,iion  3.  Taxes.  The  prices  herein  set 
forth  'Jo  not  include  any  sums  which  are  or 
nay  oe  payable  by  the  Seller  or  the  Purrhasur 
on  account  of  taxes  imposed  by  any  taxing 
authority  upon  the  sale,  purchase  or  use  of 
the  Equipment  or  labor  of  installation.  If  any 
such  t£x  is  applicable,  the  amount  thereof 
shall  he  siuted  separately  and  added  to  the 
Proposal  price  and  paid  by  the  Purcha.ser. 

ARTICLE  II--DELIVERY  AND 
INSTALLATION 

.Si'ition  1.  Ti.Tie  of  Completion.  The  lime 
of  deli'  on/  of  the  Equipment  and  of 
cop"f.Vti'jn  of  the  work  is  of  the  essenf.e  of 
l.hi.K  Contract.  T  he  seller  will  deliver  the 
Er'.;iprr.t-nt  wi'.iiin  the  number  of  calendar 
days  specified  iiv Article  I,  Section  1,  after  the 
.'\dministuilor  shall  have  approved  this 
coiitr'ct  in  writing  and  will  prosecute 
diligu,i!ly  and  complete  the  work  within  the 
nui'ilifr  of  caltiiidar  days  sfjecified  in  Artij  le 
I,  Section  1,  after  such  approval.  The  time  for 
s>i(  h  deliven,-  and  completion  shall  be 


'  As  In:)g  as  the  totdl  price  of  this  contract 
ifitliidir.g  all  amendir.eiil.s  is  less  ihan  120  porri'iil 
of  ihf  01  ;;:nsl  coptrar.t  price  as  .stated  in  the 
di;ci'pl.M.ct  herrto.  amcnd.-^mi.ts  executed  on  RKA 
Ko:  i:i  -'38  arR  not  subject  to  the  .ipproval  of  ihe 
Adni.iiibt.-ator.  Wherever  an  omendment  to  this 
rtmtr.icl  causes  the  total  amended  contrail  to 
e.xceid  120  percent  of  ifie  original  contract  prit  i*. 
that  -imendmcnt  and  all  subsequent  amrndmenis  tn 
this  r.oiitrr.cl  shall  be  made  subject  to  Ihi'  appnivdl 
of  thp  .Aiirr.inistrator. 

•'S<>c  Foi'tno'e  1. 
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If  it  is  determined  that  the  Seller  shall 
make  the  corrections,  the  Purchaser  will 
reimburse  the  Seller  pursuant  to  a  contract 
amendment,  subject  to  the  approval  of  the 
Administrator  \  for  such  rea.sonable 
additional  e-\penses  for  the  corrections, 
realignment  and  retesting  the  Seller  is 
required  to  perform  pursuant  to  this 
amendment. 

Where  it  is  dett'.-mined  that  (he  Purchaser 
will  make  the  corrections,  the  Purchaser  will 
reimburse  the  Seller  pursuant  to  a  contract 
amend.ment.  subject  to  the  approval  of  the 
Administrator*,  for  such  reasonable 
additional  expenses  for  realignment  and 
retesting  the  Seller  is  required  to  perform 
pursuant  to  this  ajnendment,  including,  if 
necessary,  the  added  expense  of  returning  to 
the  project,  where  necessary,  for 
reperforming  alignment  and  testing. 

Section  6.  Employees.  The  Purchaser  shall 
have  the  right  to  require  the  removal  from  the 
work  of  any  e.mployee  of  the  Seller  if  in  the 
judgm.ent  of  rhe  Purchaser  such  removal  shall 
be  necessarv-  in  order  to  protect  the  interest 
of  the  Purch3.-.er. 

Section  7.  Defective  Workmanship  and 
Materials.  Notwithstanding  the  acceptance  of 
workmanship,  materials  or  equipment  or  the 
giving  of  any  certificate  with  respect  to  the 
Com.pletion  of  the  Work,  if  during 
performance  hereunder  or  within  one  year 
afti-r  com.pletion  or  within  such  longer  period 
as  the  Equipment  or  any  part  thereof  may  be 
guaranteed  by  the  Seller  and  Manufacturer, 
the  workm.anship,  materials  or  equipment, 
except  as  may  be  otherwise  provided  in  the 
Specifications,  shall  be  found  to  be  defective 
or  not  in  conformity  with  the  Specifications, 
the  Seller  shall  remedy  or  replace  at  its 
expense  such  workmanship,  materials  or 
equipment  within  thirty  (30)  days  after  notice 
of  the  existence  thereof  shall  have  been  given 
to  the  Seller  by  the  Purchaser. 

ARTICLE  III— PAYMENTS  AND  RELEASES 
OF  LIENS 

Section  1  Payment  to  Seller. 

(a)  The  Purchaser  shall  pay  the  Seller  upon 
the  basis  of  estimates  by  the  Seller 
recommended  by  the  supervising  engineer,  if 
any,  and  approved  by  the  Purchaser  of  the 
work  completed,  the  following  percentages  of 
the  price  of  the  equipment  for  each  location 
set  forth  in  Article  I.  Section  1,  as  and  if 
revised:  45°o  when  50%  of  the  equipment  for 
each  location  has  been  delivered  at  the  site 
of  the  Project;  90%  when  ail  the  equipment 
for  each  location  has  been  delivered  at  the 
site  of  the  Project. 

(b)  Upon  completion  of  installation  of  the 
equipment  for  each  location,  the  Purchaser 
shall  pay  the  Seller  90%  of  the  Total  price 
for  such  location. 

(c)  Upon  Completion  of  the  Installation  of 
the  Equipment,  but  prior  to  the  payment  to 
the  Seller  of  any  amount  in  excess  of  ninety 
percent  (90%)  of  the  Total  Contract  Price,  the 
supervising  engineer,  if  any,  of  the  Purchaser 
or  the  Purchaser  shall  inspect  the  work 
performied  hereunder  and  if  the  work  shall  be 
found  acceptable  and  all  provisions 
hereunder  fully  performed,  the  supervising 


'  See  Footnote  1 
'Se»»  FootnoU'  1. 


engineer,  if  any,  of  the  Purchaser  shall  certify 
as  to  that  fact  and  as  to  the  amount  of  the 
balance  found  to  be  due  to  the  Seller.  Upon 
acceptance  by  the  Purchaser,  the  Purchaser 
shall  pay  to  the  Seller  all  unpaid  amounts  to 
which  the  Seller  shall  be  entitled  hereunder; 
provided,  however,  such  final  payments  shall 
be  made  not  later  than  120  days  after 
completion  of  the  work,  unless  such 
acceptance  by  the  Purchaser  shall  be 
withheld  because  of  the  fault  of  the  Seller. 

Section  2.  Release  of  Liens.  Upon  the 
Completion  of  the  Installation  of  the 
Equipment  by  the  Seller,  but  prior  to  the 
payment  to  the  Seller  of  any  amount  in 
excess  of  ninety  percent  (90%)  of  the  Total 
Contract  Price,  the  Seller  will  deliver  to  the 
Purchaser,  in  duplicate,  releases  of  all  liens 
and  of  rights  to  claim  any  lien  from 
m.anufacturers,  materialmen  and 
subcontractors  who  have  furnished  materials 
or  sen,  ices  lor  the  work  and  a  certificate  by 
the  Seller  in  a  form  approved  bv  the 
Ad.ministrator,  to  the  effect  that  all  labor  has 
been  paid  and  that  all  such  releases  have 
been  submitted  to  the  Purchaser  for  approval. 

In  lieu  of  releases  of  liens,  and  if  the 
Administrator  shall  so  approve,  the  Seller 
may  deliver  to  the  Purchaser,  in  duplicate. 
(1)  a  certificate,  in  a  form  approved  by  the 
Administrator,  that  all  manufacturers, 
materialmen  and  subcontractors  who  have 
furni.^hed  materials  or  services  for  the  Project 
have  been  paid  in  full,  and  (2)  an  agreement 
to  hold  the  Purchaser  harmless  against  any 
liens  arising  out  of  the  Seller's  performance 
hereunder  which  m.ay  have  been  or  may,  be 
filed  against  the  Purchaser. 

ARTICLE  IV— PARTICULAR 
UNDERTAKINGS  OF  THE  SELLER 

Section  1.  Protection  to  Persons  and 
Property.  At  all  times  when  Equipment  is 
being  delivered  and  installed  the  Seller  will 
exercise  reasonable  precautions  for  the  safety 
of  employees  on  the  work  and  of  the  public." 
end  will  comply  with  all  applicable 
provisions  of  Federal,  State  and  Municipal 
safety  laws  and  building  and  construction 
codes.  All  machine  and  equipment  and  other 
physical  hazards  shall  be  guarded  in 
accordance  with  the  "Manual  of  Accident 
Prevention  in  Construction"  of  the 
Associated  General  Contractors  of  America, 
unless  such  instructions  are  incompatible 
with  Federal.  State,  or  Municipal  laws  or 
regulations. 

The  following  provisions  shall  not  limit 
the  generality  of  the  above  requirements: 

(a)  The  Seller  will  at  all  times  keep  the 
premises  free  from  accumulations  of  waste 
material  or  rubbish  caused  by  his  employees 
or  work,  and  at  the  completion  of  the  work 
he  will  remove  all  rubbish  and  all  his  tools, 
scaffolding  and  surplus  materials  and  will 
leave  his  work  "broom  clean." 

(b)  The  Seller  will  perform  work  in  such 
manner  as  to  maximize  preservation  of 
aesthetics  and  conservation  of  natural 
resources,  and  minimize  marring  and 
scarring  of  the  landscape  and  silting  of 
streams.  There  will  be  no  depositing  of  trash 
in  streams  or  waterways.  Herbicides,  other 
chemicals  or  their  containers  will  not  be 
deposited  in  or  near  streams,  waterways  or 
pastures.  The  Seller  will  follow,  under  the 
general  direction  of  the  Purchaser,  the 
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<;  nleria  relating  to  environmenJa)  protection 
as  specified  herein  by  the  Purchaser 

(c)  The  work,  from  its  commencement  lo 
f  ompletion.  or  to  such  earlier  dale  or  dales 
■when  the  Purchaser  may  take  possession  and 
control,  shall  be  under  the  charge  and  control 
oi  the  Seller  and  during  such  peiicd  of 
control  by  the  Seller  oli  risks  m  ccnne cDcn 
therewith  and  the  n.alejthh  5o  i:>e  used 
therein,  whether  o-ATitd  bv  the  Seller  cj 
Purt  baser,  shall  he  t-oree  by  tfte  Seller  Thf 
Seller  will  make  good  and  hillv  lepajr  al) 
jnjujjes  and  damages  lo  the  vtciJi  or  any 
porliori  thereof  undf I  ihf  ccnlio)  of  the  Seih-i 
by  reasons  of  any  act  cf  God,  oj  fcny  other 
casualty  or  cause  wheiher  cr  not  ihe  ssme 
shal)  have  oczvm-d  by  t^bsod  of  ihf  Seller  s 
negligence. 

())  To  the  maximum  exteril  penrMtrd  by 
Ja-w.  Seller  shall  defend,  indemnify'  snd  hold 
harmless  Purchaser  arid  Purchaser  s 
direclors,  officers,  and  employf  es  frorri  sjj     • 
claims,  causes  of  aclioi;,  Jesses  licbiliiips. 
and  expenses  (incJudjng  rfeasorjohJe 
allcmey's  fees)  for  fcrsona)  less,  jrjjury.  ci 
dealh  to  persons  Uriclvding  hul  r^ol  iimiled 
to  Seller  s  employees)  end  less  damage  to  rt 
destjuf ijcn ol Puithasejs  propeny  or  the 
property  of  any  oihei  peison  cr  entity 
(mcluding  but  not  hrrn'.ed  le  Sf  )Jei "s 
property)  in  any  manner  arising  oui  of  c: 
ccnnecied  with  the  Cfcnirati,  oi  ihe  mateuaJs 
or  equipment  supplied  or  ser^'kes  performed 
by  Seller,  its  subcontiaclcTs  and  suppJjers  ci 
any  iJei.  But  nothing  heiem  shaJ)  fie 
construed  as  making  Seller  Ls'bJe  foj  biiy 
jniury,  death,  loss,  damfege,  or  dfstruciion 
caused  by  the  sole  nejlijfnce  of  Purchaser 

!)))  To  the  maximu~  t-xteni  permjiied  by 
law,  Seller  shal)  defend,  indemnjiy,  and  hold 
harmless  Purchaser  and  Purthesei's 
direclcis,  officers,  end  empJoyws  from  ajJ 
Jiens  and  clai-ms  fiJed  or  esse.ned  ogsin^i 
Purchaser,  its  diieclors,  offif  ers.  and 
employees,  or  Purchaser  s  property  ci 
facililies,  for  services  performed  ci  malt; 
or  equ)p.men1  furnished  by  SejJer.  jIs 
subcontiaclors  end  suppliers  of  any  tier, 
from  ell  losses  demands,  and  causes  cf 
action  arising  out  of  eny  such  .'jen  or  claim 
Seller  sh:;!!  promptly  d.'Siharge  ci  remove 
any  such  I'^n  oi  claim  by  bonding,  paymeni 
or  ciheiv.?jit  and  shall  notify  Purchaser 
piompiJy  when  it  has  done  so  If  Sel.'er  does 
not  cause  such  lien  or  claim  to  be  discharged 
or  released  by  payTneni,  bonding,  or 
otherwise.  Purchaser  shall  have  the  righl  (but 
shal)  not  be  obligated)  lo  pay  a);  sums 
necessary  lo  obtain  any  suf  h  discharge  or 
release  end  to  deduct  all  amounts  so  paid 
from  the  amount  due  Seller. 

(iii)  Seller  shall  provide  tc  Purthaser  s 
salisfaciion  evidence  of  Seller's  ability  to 
comply  wiih  the  indemnification  provisicns 
of  subparagraphs  i  and  ij  above,  vihich 
evidence  may  include  but  .may  not  be  hrrrAed 
10  a  bond  or  .'iabiiity  insurance  policy 
obla.'ned  for  this  purpose  through  a  licensed 
surely  or  insurance  company. 

(d)  Monthly  reports  of  ail  accidents  will  be 
promptly  submitted  by  the  Seller,  giving 
such  data  as  may  be  prescribed  by  the 
PuK.haser. 

Section  2.  Deliver}'  of  Possession  and 
ConlTol  to  Purchaser  Upon  written  request  cf 
»he  Purcha*:er,  the  Seller  shall  deliver  to  ihe 
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Purchaser  full  possession  and  contro!  of  any 
completed  location  included  in  the  work, 
provided  the  Seller  shall  have  been  paid  el 
least  90%  of  such  Total  Location  Price.  Upon 
such  delivery  of  the  possession  and  control 
cf  any  such  location  lo  the  Purchaser  the 
risks  and  obligations  of  the  Seller  as  set  fcnh 
in  Article  IV,  Section  1(b)  hereof,  with 
respect  to  such  location  shall  be  tc  rminstf  d 
provided  however,  that  nothing  herein 
contained  shall  relieve  the  Seller  of  any 
liabilily  with  respect  to  defecijve 
workmanship  or  materials  as  specrfied  in 
Article  II,  Section  7,  hereof 

Section  3.  Insurance.  The  f.ei.'tr  shall  lake 
out  and  maintain  throughout  the  contract 
period  insurance  of  the  following  '>F**  s^d 
minimum  amounts: 

(a)  Workers'  compensatioD  end  er.'.p)cyfrs' 
liability  insurance,  as  required  by  law, 
covering  al!  their  employees  who  perfcrm 
any  of  ihe  obiigaticns  of  the  ccntisclor. 
engineer,  and  architect  under  ihe  ccntraci  !i 
any  employer  or  employee  is  not  sub)ect  to 
ihe  workers'  compensation  lews  of  the 
governing  stale,  then  in-surance  shall  i-e 
obtained  voluntarily  !o  extend  to  the 
employer  and  employee  coverage  lo  the  sajne 
extent  as  though  the  emplcyei  or  ervpJoyee 
were  subject  to  the  workers  ccmjensaiion 
jaws. 

(b)  Public  liability  insuranre  reiser. ng  a)J 
operations  under  the  conlrect  shall  have 
limils  for  bodily  injury  or  dealh  cf  ncl  less 
than  $1  million  each  occurrence,  limits  foj 
properly  damage  of  not  less  than  Si  mi}>ion 
each  (Kcurrence,  and  51  million  aggregate  for 
accidents  during  the  pciiry  period  A  single 
limit  of  $1  million  ol  bodily  tmdry  and 
property  damage  is  acceptable  Tnis  required 
msx^ance  may  be  in  a  policy  c;  pchc ;es  of 
insurance,  primary  and  excess  including  the 
umbrella  or  catastrophe  form. 

(c)  Automobile  liability  insujonce  on  all 
motor  vehicles  used  in  conneciicn  with  ihe 
contract,  whether  owned  nonowned  ct 
hired,  shall  have  limits  for  bodily  mpry  ci 
dealh  of  not  less  than  $J  million  per  perscxj 
and  $1  million  per  occurrence,  tnd  prcpery 
damage  limits  of  Si  million  for  each 
occurrence.  This  required  insurance  mty  t-e 
in  a  policy  or  policies  of  insurance  prtmary 
and  excess  including  the  umbielia  cr 
catastrophe  form. 

The  Owner  shall  have  the  right  at  any  tir.ie 
lo  require  public  liability  insurance  and 
property  damage  liability  insurence  greater 
than  those  required  in  subseciicns  "b"  snd 
"c"  of  this  Section.  In  any  such  event,  the 
additional  premium  or  premiums  payable 
solely  as  the  result  of  such  additional 
insurance  shall  be  added  lo  the  Contrfc.  ' 
price. 

The  policies  of  insurance  shall  be  .n  f  uch 
form  and  issued  by  such  insurer  as  shall  be 
satisfactory  lo  the  Owner  The  Seller  sht'l 
furnish  the  Owner  a  certificate  evidencing 
compliance  with  the  foregoing  rtcuirements 
which  shall  provide  not  less  than  (30)  dzys 
prior  written  notice  to  the  Owner  of  any 
cancellation  or  material  change  in  the 
insurance. 

Section  4.  Purchase  of  Materials.  The  Stiier 
shall  purchase  all  materials  and  supplies 
outright  and  not  subject  to  any  conditional 
sales  agreements,  bailment  lease  or  ether 


agreement  reserving  unto  the  Seller  any  righi 
title  or  interest  therein.  Material'  and 
Supplies  shall  become  the  property  c5  the 
Purchaser  as  the  Purchaser  makes  pav-menl* 
therefor  to  the  Seller  in  accordance  with 
Article  HI,  Section  1(a).  Unless  ciherwiff 
specified,  all  materials  shall  he  new 

Section  5.  Assignment  of  Guarantees.  A I 
guaranties  of  materials  and  workmanship 
running  in  favor  of  the  Seller  shal)  iie 
transferred  and  assigned  to  the  Pun^hisei  r  r. 
completion  of  the  work  snd  at  such  l.me  u'- 
the  Seller  receives  final  payment 

5>eaion  6.  Patent  Infiingemenl  The  Sell«i 
shall  hold  harmless  and  indemnify  ine 
Purchaser  from  any  and  all  claims,  suils.  iinrJ 
proceedings  for  the  infringement  of  any 
patent  or  patents  covering  any  equipment 
materials,  supplies,  oi  msiailalion  nitihcdt 
used  in  the  work.  The  Seller  shall,  al  *1s  own 
cost  (and  Purchaser  agrees  lo  f*m-iJl  SelJe j  u 
do  so)  defend  any  suits  which  may  be 
instituted  by  any  party  against  the  Stiitr  foi 
alleged  infringement  of  patenis  relati.rg  tc  tht 
Seller's  performance  heieunde.r. 

Section  7.  Compliance  with  Siaiul*>s  and 
Regulations.  The  Seller  shall  c.cmply  with  al ' 
applicable  statutes,  ordinances  rules  and 
regulations  pertaining  lo  the  wcik.  T,*ie  Se Jin 
acknowledges  that  il  is  famihar  with  i,*ie 
Rural  Electrification  Act  of  1936,  &s 
amended,  the  so-called  "Kick-Back  "  5totuft<, 
148  Stat.  948),  and  all  regulations  issued 
pursuant  thereto,  and  16  U  S.C  t<;  287,l0Crj 
as  amended  and  the  Seller  agree:?  to  comply 
with  the  provisions  of  a)]  cf  surfc  slatule?  and 
regulations. 

ARTICLE  V— REMEDIES 

Section  1.  Completion  on  SeJJfTs  L-eiaui: 
U  default  shall  be  made  by  the  Seller  or  hy 
eny  subcontractor  in  the  perfcrmanc*  cf  any 
of  the  work  hereunder,  the  Purchaser 
Without  in  any  manner  limiting  il?  legal  and 
equitable  remedies  in  the  circumstances,  mf-y 
serve  upon  the  Seller  and  ihe  Surety  cr 
sureties  upon  the  Sellers  Bend  cj  Bend' ,  jj 
any,  a  written  notice  requiring  i.hf  Seller  to 
cause  such  default  tc  be  ccrredtd  irrhwith 
Unless  within  twenty  (20)  days  after  l.he 
service  of  such  notice  upon  i.*ie  Fei/er  such 
default  shall  be  corrected  or  anengemcnls  ki 
the  correction  thereof,  satisfactory  lo  hc,\h  iht 
Purchaser  and  the  Adm:nistratCT,  shall  be 
made  by  the  Seller  or  its  surety  c;j  sureties, 
the  Purchaser  may  lake  over  the  perfcrman;  - 
of  the  Seller's  obiigciicns  hereunder  and 
prosecute  the  same  to  conipj'elit.n  by  ccni:.<. 
or  oihcrwise  for  the  at  count  and  il  the 
expense  of  the  Seller,  and  the  Seller  and  iif 
surety  or  sureties  shall  be  SiatJif  to  ihe 
Purchaser  for  any  cost  or  expense  in  excess 
of  the  contract  price  occasioned  Iherthy  h' 
such  event,  the  purchaser  may  liite 
possession  of  and  utilize,  in  cc^pieimg  ihc 
work,  any  tools,  supplies.  ec:u:pment,  - 
appliances  and  plant  beknginp  to  ifte  SelJe' 
which  may  be  situated  at  the  siie  of  the 
installation  work.  The  Purchaser,  in  such 
contingency,  may  exercise  any  righls,  clairrj; 
or  demands  which  the  Seller  may  have 
against  third  persons  m  connection  herewith 
and  for  such  purpose  the  Seller  dties  hincby 
assign,  transfer  and  set  over  unto  the 
F'urchascr  all  such  rights,  claims  I^nd 
demands 
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So(.tion  2.  Enforcement  of  R 
Administrator.  The  Admini 
hehalf  of  the  Purchaser  exerci 
enforce  any  remedy  which  thf 
I'xcrcisfc  or  enforce  hereunder 

Section  3.  Cumulative  Rem^l 
rinhi  or  remedy  herein  conferr 
resf r\  fd  to  the  Purchaser  or  & 
Administrator  shall  be  cumula 
b(>  in  addition  to  every  right  ui 
or  hereafter  existing  at  law  or  < 
statute  and  the  pursuit  of  any  i 
shall  not  be  construed  as  an  e 

ARTICLE  VI— MISCELLANtO 

Sertion  1.  Dtfinilions. 

(a)  The  contract  documents 
the  ftoposai  and  Acceptance. 
Contractor  s  Bond  and  the  Spe 

(b)  The  term  "Completion 
shdll  mean  full  performance  b 
rhe  Seller's  obligations  under 
aufl  all  amendments  and  revisi 
fxct'pt  that  it  shall  not  include 
ii  cepfance  tests  nor  performan 
Si'ller's  oblfgations  in  respect  _ 
of  liens  and  Certificate  of  Sellei 
IH.  Section  2  hereof,  (ii)  o!her  f 
documents.  The  term  'Comple 
Work"  shall  mean  full  perfonn; 
Sellfr  of  the  Seller's  obligation' 
C^ontrricf  and  all  amendments  a 
thereof  The  Certificate  of  Comj  i 
by  the  supervising  engineer  anc 
iht!  Purchaser  or  signed  bv  the 
!hi'  Purchaser  shall  not  emplov 
and  approved  in  writing  by  the 
.^dmi^istrato^  within  a  rensona 
compictioh  shall  be  cor.clusive 
to  the  fact  of  completion  and  th 

Section  2.  Materials  and  Supj 
performance  of  this  contract  thf 
furnished  only  such  unmanuf.u 
nuiterials.  and  supplies  as  have 
or  produced  in  the  United  State 
Canada,  and  only  such  manufac 
nuitprials.  and  supplies  as  have 
manufactured  in  the  United  Stai 
substantially  all  from  articles. .. 
supplies  mined,  produced  or  m 
.IS  the  rase  may  be.  in  the  Unitec 
Mexico,  or  Canada:  provided  th 
artitlfs.  materials,  or  supplies  n 
.ti  the  event  and  to  the  extent  th, 
AdininistHitor  shall  expressly  in 
authorize  such  use  pursuant  to  . 
')!  the  Rural  Electrification  Act  o 
Title  IV  of  Public  Resolution  No 
Congress,  approved  June  21,  103 
iig.'-ees  to  submit  to  the  Purcha.se; 
fprtificates  with  respe<.t  to  comp 
the  foregoing  provision  as  the  A 
from  time  to  time  may  requirt'. 
S«'ction  3.  Equal  Opporlanity 
la)  Sf;Iier's  Representations. 
The  Seller  represents  that.  I;  h 

not  have 100  or  more  einpl 

if  i!  has.  that  it  has ,  has  not 

furnished  the  Equal  EmployTnen 
Opportunity— Employers  Inform 
ELCVi.  Standard  Form  100,  reijn 
employers  with  100  or  more  orr.^ 
pMi-i!,iiii  to  Executive  Order  112 
Vli  ot  the  Civil  Rights  Act  of  19fi- 
I  he  Seller  agrees  that  it  will  ot 
1  .  Ihe  .iward  of  any  subcontract  f 
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KKJ  or  more  employees,  a  statement,  signed 
by  the  proposed  subcontractor,  that  the 
proposed  subcontractor  has  filed  a  current 
refwrt  on  Standard  Form  100. 

The  Seller  agrees  that  if  it  has  100  or  more 
employees  and  has  not  submitted  a  report  on 
Standard  Form  100  for  the  current  reporting 
year  ti:;d  that  if  this  Contract  will  amount  to 
more  than  SlO.OOO  the  Seller  will  file  such 
report,  as  required  by  law,  and  notifv  the 
Purchaser  in  writing  of  such  filing  prior  to 
the  Purchasers  acceptance  of  this  Proposal, 
(b)  Equal  Opportunity  Clause.  During  the 
p!-rformance  of  this  Contract,  the  .Seiier 
agrees  as  follows: 

ID  The  Seiier  will  not  discriminate  ag.iinst 
any  employee  or  applicant  for  employment 
because  of  race,  color,  religion,  sex  or 
national  origin.  The  Seller  wiM  take 
affirmative  action  to  ensure  that  applicants 
are  employed,  and  that  employees  are  treated 
during  employment  without  rev^ard  to  their 
rate,  color,  religion,  sex  or  national  origin. 
Si;ch  action  shall  include,  but  not  be  limited, 
to  the  following:  EmplovTnent.  upgrading, 
demotion  or  transfer;  recrui'ment  or 
recruitment  advertising;  layoff  or 
terjiimation.  rates  of  pay  or  other  for.ms  of 
compensation:  and  selection  for  training, 
including  apprenticeship.  The  Seller  agrees 
to  post  in  conspicuous  places,  available  to 
e.Tployees  and  applicants  for  employment, 
nniices  to  be  provided  setting  forth  the 
provisions  of  this  Equal  Opportunity  Clause 

(2)  The  Seller  will,  in  all  solicitations  or 
advertisements  for  employees  placed  by  or 
on  behalf  of  the  Seller,  sta'te  that  all  qualified 
applicants  will  receive  consideration  for 
employment  without  regard  to  race,  color. 
religion,  sex  or  national  origin. 

(.31  The  Seller  will  send  to  each  lalwr  union 
or  representative  of  workers,  with  which  it 
ha-i  a  collective  bargaining  agreement  or 
other  contract  or  understanding,  a  notice  to 
f>e  provided  advising  the  said  labor  union  or 
workers'  representative  of  the  Seller's 
commiunents  under  this  section,  and  shall 
post  copies  of  the  notice  in  conspicuous 
plates  available  to  employees  and  applicants 
for  employment. 

(4)  The  Seller  will  comply  with  all 
(ifovisions  of  Executive  Crder  11246  of 
September  24,  19B5,  and  of  the  rules, 
regulations,  and  relevant  orders  of  the 
Set;retary  of  Labor. 

(.-.)  The  Seller  will  furnish  all  itiform.ntion 
<ind  reports  required  by  Executive  Order 
n246of  September  21.  1965.  and  by  r-jles. 
reoulaiions.  and  orders  of  the  Secretary  of 
Labor,  or  pursuant  thereto,  and  will  permit 
access  to  its  books,  records,  and  accounts  b> 
the  administering  agency  and  the  Secretary  of 
l.a':;or  for  purposes  of  investigation  to 
ascertiiin  compliance  with  such  rules, 
regulations,  and  orders. 

(6)  In  the  event  of  the  Seller's 
noncompliance  with  the  Equal  Ojjpoitunity 
Clause  of  this  Contract  or  with  any  of  the  said 
•iiles.  regulations  or  orders,  this  Coiitr.ict  may 
be  cancelled,  terminated  or  susi)ended  in 
v\  hole  or  in  part,  and  the  Seller  may  be 
declared  ineligible  for  further  Guvi.'inment 
contracts  or  federally-assisted  ccnstruction 
c.intracts  in  accordance  with  prtx;edures 
authorized  in  E.-.ecutive  Order  11246  of 
.Sfpti-mh*.r  J4.  1'«.5.  and  such  other 


sanctions  tnay  be  imposed  and  remedies 
invoked  as  provided  m  Executive  Order 
11246  of  September  24.  1965.  or  by  rule, 
regulation  or  order  of  the  Sef.refi;ry  of  Labor, 
or  as  otherwi.se  provided  by  law. 

(")  The  Seller  will  include  this  Eqi.:al 
Opportunity  Clause  in  every  subcontract  or 
purchase  order  unless  exempted  by  the  rules, 
regulations,  or  orders  of  the  Secret'arv  of 
Labor  issued  pursuant  to  Section  204  of 
Exec:utive  Order  11246  of  September  24, 
1905.  so  that  such  provisions  will  b*;  liinding 
upon  each  subcontractor  or  vender.  The 
Seller  will  take  such  action  with  respect  to 
any  subcoctract  or  purchase  order  as  the 
administering  ag»'n(  y  m.ay  direct  as  a  me.ins 
of  enforcing  such  provisions,  including 
sanctions  for  noncompliance;  Provided, 
however.  That  in  the  event  a  Seiier  becom.es 
involved  in.  or  is  threatened  with,  litigation 
with  a  sii!x;ontractor  or  vendor  as  a  result  of 
su(  h  direction  by  the  adn;iiiistering  agency, 
the  Seller  may  request  the  United  States  to 
enter  into  such  litigation  to  prote(  t  the 
interests  of  the  United  States. 

(c!  Certificate  of  Nonsegregated  Fanlilies. 
The  Seller  certifies  that  it  does  not  maintain 
or  provide  for  its  employees  anv  segregated 
facilities  at  any  of  its  establishments,  and  that 
it  does  not  permit  its  employees  to  perform 
their  ser\ices  at  any  location,  under  its 
control,  where  segregated  facilities  are 
maintained.  The  Seller  certifies  further  that 
it  will  not  maintain  or  provide  for  its 
employees  any  segregated  facilities  at  any  of 
its  establishments,  and  that  it  will  not  permit 
its  employees  to  perfonn  their  sen.i(.es  at  any 
location,  under  its  control,  where  sngrogated 
facilities  are  maintained.  The  Seiier  .ngrces 
that  a  breach  of  this  certification  is  a 
violation  of  the  Equal  Opportunity  Clause  in 
this  Contract.  As  used  in  this  certification, 
the  term  "segregated  facilities"  means  any 
waiting  room,  work  areas,  restrooms  and 
washrooms,  restaurants  and  otht;r  eating 
areas,  timeclocks,  locker  rooms  and  other 
storage  or  dressing  areas,  parking  lois, 
drinking  fountains,  recreation  or 
ent;Ttainment  areas,  transportation,  arid 
housing  facilities  provided  for  employees 
which  are  segregated  by  explicit  directive  or 
are  in  fact  segreg.nted  on  the  basis  of  race, 
color,  religion,  or  national  origin,  because  of 
habit,  local  ( iistom.  or  otherwise.  The  Seiier 
agrees  that  (except  where  it  has  obtained 
identical  certificates  from  proposed 
subcontractors  for  specific  time  periods)  it 
will  obtain  identical  certifications  fr;)m 
proposed  subcontractors  prior  to  the  award  ol 
subcontracts  e.xceeding  SlO.OOf)  which  are 
not  exempt  from  the  previsions  of  the  Equal 
Opportunity  Clause,  and  that  it  will  retain 
such  certifications  in  its  files. 

Section  4.  Bond.  The  Seiier  will  furnish  to 
the  Piirchnser,  for  a  contract  in  excess  of 
SlOO.OOO  a  bond  in  a  penal  .sum  not  less  than 
the  Projwsal  price  and  in  the  form  attached 
hereto  and  with  a  Surety  or  Sureties  Lsted  by 
the  United  States  Treasury  Department  as 
acceptable  Sureties. 

Section  5.  License.  The  Seller  shall  comply 
with  all  applicable  constniction  codes, 
(a)  The  Seller  warrants  that  he  possesses 

(ontrai  tor's  license  number issued    - 

to  him  by  the  State  of in  which  the 

work  is  IcKated,  and  said  license  expires  on 
,10 


(b)  The  Seller  warrants  that  no  license  is 
required  in  the  State  in  which  the  work  is 
located. 

(Cross  nut  that  subsection  which  does  not 
apply.) 

Section  (i  N'onassignment  of  Contract.  The 
Seller  will  not  assign  the  Contract  effected  by 
acceptance  of  this  Proposal,  or  any  part 
thereof,  or  e:iier  into  any  contract  with  any 
person,  firm  or  (  orporuiion,  for  the 
performani  p  of  the  Seller's  obligations 
hereunder  or  any  part  hereof,  without  the 
approval  in  writing  of  the  Purchaser  and  the 
Surety  or  Sureties  on  the  Contractor's  Bond 
or  Bonds,  if  any:  provided,  however,  the 
Seller  may  subi  ontract  the  whole  or  any  part 
of  the  installation  work  to  be  performed  at 
the  installation  si'e  (as  distinguished  from 
furnishing  and  delivery  of  equipment  and 
materials).  If  the  Seller,  with  the  consent  of 
the  Purchaser  and  the  Surety  or  Sureties  on 
the  Contractor's  Bond  or  Bonds,  if  any.  shall 
enter  into  any  subcontract  with  any 
subcontractor  for  the  Performance  of  any  part 
of  the  installation  work  to  be  performed  at 
the  installation  site,  the  Seller  shall  be  as 
fully  responsible  to  the  Purchaser  and  the 
United  States  of  America  for  the  acts  and 
omissions  of  such  subcontractor  and  of 
persons  employed  by  such  subcontractor  as 
the  Seller  would  be  for  its  own  acts  and 
omissions  and  those  of  persons  directly 
employed  ty  it. 

Section  7.  Approval  of  the  Administrator 
The  acceptance  of  this  Proposal  by  the 
Purchaser  shall  not  create  a  contract  unless 
such  acceptance  shall  be  approved  in  writing 
by  the  Administrator  within  ninety  (90)  days 
after  the  date  of  the  Proposal. 
Seller 

By. 


Title 


Date  of  Proposal 

(If  executed  by  one  other  than  President. 
Vice-President,  a  partner  oi  the  individual 
owner,  a  power  of  attorney  authorizing 
execution  should  accompany  this  proposal.) 

Acceptance 

Subject  to  the  approval  of  the 
Administrator,  thj  Purchaser  hereby  accepts 

the  Proposal  of (Dated )  for 

the  Equipment  herein  described  for  the  Total 

Base  Price  of  S and  the  following 

options  for: 

Spare  Parts  S 

Maintenance  Tools  S 

Test  Equipment  S_ 


Other  Options:  (Describe)  S 

TOTAL  CONTRACT  PRICE  $_ 

Purchaser 

By President 

ATTEST Secretary 

Dale  of  Acceptance 

(End  of  clause) 


§  1726.342    Distribution  line  extension 
construction  contract  (labor  arrd  materials), 
REA  Form  790. 

The  contract  forni  in  this  stx:tion  shall 
he  used  when  required  by  this  part. 


Distribution  Line  Extension  Construction 
Contract  ILabor  and  Materials) 


(hereinafter  called  the 


I'rt'jio-iil 

To: 
"Owner"). 

ARriCLKI— CENERAL 

Si(  tion  1 — Offer  to  Construct.  The 
undersigned  (hereinafter  called  the 
"Coiiirac  tor")  hereby  profMJses  to  furnish 
labor,  materials,  and  equipment  for,  and 
consirutt  for  the  prices  hereinafter  stated,  the 
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rural  I'lei  trit:  projet  t 

Line  Fx*e;-,sions  (hereinafter  called  "Project") 
in  strii  t  a(.<  ordant  e  with  the  Plans, 
Sperifi.  .»rions.  and  Construction  Drawings 
hereififtf'er  referred  to.  The  Contractor 
undersiai^ds  and  ^s^rees  that  the  Project  will 
consi-st  of  line  extensions  and  additions  and 
line  changes  or  similar  work  usually 
associated  with  overhead  or  underground 
distribution  system  improvement  or 
extension  work  all  located  within  the  area 
served  or  ulrintately  tobe  served  by  the 
Owner  ar.d  that  the  exact  location  and  scope 
ofindividu.il  sei  fions  of  the  Project 
(hereinafter  railed  "Sections")  will  be  made 
known  to  the  Contractor  from  time  to  tim.e  as 
provided  ,n  .\rticle  II,  Section  1  hereof;  and 
provided  iioweveff  that  the  Contractor  shall 
not  be  obligated  to  start  construction  of  any 
Section  unless  the  cost  of  construction  of  the 
Section  computed  on  the  unit  prices  of  this 

Proposal  shall  amount  to  at  least 

dollars  ($ )  and  provided  further 

that  the  Owner  shall  be  obligated  to  release 
to  the  Contractor  for  construction  at  least  one 
Section  pursuant  to  the  provisions  of  this 
Proposal. 

Section  2 — Additional  Projects.  From  time 
to  time  the  owner  and  the  Contractor  may 
enter  into  negotiations  for  the  performance  of 
work  at  prices  which  may  differ  from  those 
in  the  Proposal  (such  work  being  hereinafter 
called  "Additional  Projects")  Except  as  may 
otherwise  be  agreed  upon  in  writing  by  the 
Owner  and  the  Contractor  at  the  time  the 
supplemental  contract  for  the  .Additional 
Project  is  negotiated,  the  provisions  of  the 
Contract  for  the  Project  shall  apply. 

Section  3 — Proposal  on  Unit  Basis.  The 
Contractor  understands  and  agrees  that  the 
various  Construction  Units  considered  in  th.i 
Propwsal  are  defined  by  symbols  and 
descriptions  in  this  Proposal,  that  the 
Proposal  is  made  on  a  unit  basis,  and  that  the 
Owner  may  specify,  as  provided  in  Article  II. 
Section  1  hereof,  any  number  or  combination 
of  Construction  Units  which  the  Owner  may 
deem  necessary  for  the  construction  of  the 
Project.  If  kinds  of  Construction  Units  for 
which  prices  are  not  established  in  this 
Proposal  are  necessary  for  the  construction  of 
the  Project,  the  prices  of  such  additional 
Units  shall  be  as  agreed  upon  in  viTiting  by 
the  Owner  and  the  Contractor  prior  to  the 
time  of  installation. 

The  unit  labor  prices  herein  set  forth  are 
applicable  to  work  performed  on  unenergized 
lines.  Such  unit  labor  prices  shall  be 

increased  by ( )  percent  for 

all  units  installed  on  energized  lines  in 
accordance  with  instructions  of  the  Owner 
as  provided  in  Article  II,  Sertion  Ig 


Section  4 — D»'si  ription  of  Contract.  The 
Si)ecification^  and  Construction  Drawings  set 
forth  in; 

REA  Form  a04.  Specifications  and 
Drawings  for  7.2'12.5  kV  Line  Construction; 

REA  Form  803.  Specifications  and 
Drawings  for  14.4.'24.9  kV  Line  Construction; 

REA  Form  B'Ki.  Specifications  and 
Drawings  for  Undt-rground  Electric 
Distribution; 

as  applicable,  wi;i(  h  by  this  reference  are 
incorporated  hen^in,  together  with  the  Plans. 
Proposal  and  An  nptance  constitute  the 
Contract.  The  P\^Tt>,  consisting  of  maps  and 
special  drawings,  and  approved 
modifications  in  standard  specifications  are 
attached  hereto  and  identified  as  follows: 


Section  5 — Familiarity  with  Conditions. 
The  Contractor  ai  knowledges  that  it  has 
made  a  careful  examination  of  the  site  of  the 
Project  and  of  the  Plans,  Specifications  and 
Construction  Drawings,  and  has  become 
informed  as  to  the  location  and  nature  of  the. 
proposed  construction,  the  Iranspiortation 
facilities,  the  kind  and  character  of  soil  and 
terrain  to  be  encountered,  the  kind  of 
equipment,  tools,  and  other  facilities 
required  before  and  during  the  construction 
of  the  Project  and  has  become  acquainted 
with  the  availability  status  of  materials  and 
with  the  labor  conditions  which  would  affe<  i 
work  on  the  Project. 

Section  6 — License.  The  Contractor 
warrants  that  a  Contractor's  license  is 

is  not required,  and  if 

required,  it  possesses  Contractor's  License 

No. for  the  State  of in 

which  the  F*roject  is  located,  and  said  lirenst- 
expires  on ,  19 . 

Section  7 — Contractor's  Resources.  TJie 
Contractor  warrants  that  it  possesses 
adequate  financial  resources  for  the 
performance  of  the  work  covered  by  ih;s 
Proposal  and  that  it  will  provide  necessar\ 
tools  and  equipment  and  a  qualified 
superintendent  and  other  employees. 

Section  8 — Changes  in  Construction  The 
Contractor  agrees  to  make  such  changes  in 
construction  previously  installed  in  t.he 
Project  by  the  Contractor  as  required  bj  th* 
Owner  on  the  following  basis: 

The  cost  of  labor  shall  be  tb.e  reascnablt 
cost  thereof  as  agreed  upon  by  the  Contractci 
and  the  Owner  but  in  no  event  shall  it  ex(  cerJ 
two  (2)  times  the  labor  price  quoted  :n  thf 
Proposal  for  the  installation  of  the  unit  ic  bt 
( hanged.  Such  compensation  shall  be  in  lieu 
of  any  other  payment  for  the  installation  anr) 
removal  of  the  original  unit  but  shall  not 
include  the  cost  of  the  installation,  if  any,  v'. 
a  new  or  replacing  unit,  payment  for  which 
shall  be  made  at  the  unit  price  es  quoted  in 
the  Proposal.  No  payment  shall  t-e  made  if 
the  contractor  for  correcting  errorf  cr 
omissions  on  the  part  of  the  ContracSc: 
which  result  in  construction  not  in 
accordance  with  the  Plans  and 
Specifications. 

Section  9 — Materials  and  Equipnienl.  Th< 
Contractor  agrees  to  furnish  and  use  in  the 
construction  of  the  Project  under  this 
Proposal,  only  such  materials  and  equipmf  :il 
as  are  included  on  the  current  "List  of 
Materials  Acceptable  for  Use  on  Systems  o) 
REA  Electrification  Borrowers."  including 
revisions  adopted  prior  to  constn..ct)on. 
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The  Contractor  further  agref  > 
and  use  guy  wire  with  ASTM 
lOvvner  to  insert  A  or  B)  zinc 

All  leads  on  equipment  suci 
transformers,  reclosers.  etc..  st 
minimum  copper  conductivit\ 

(Owner  to  insert  stra 

drawn  copper  or  aluminum  al 
All  conductor  ties  on  insula 
the  materials  and  methods  sh 
following  Type  Guide  Drawin 
(Owner  to  insert  appropriate  d 
numbers.) 
Ground  rods  and  butt-typ«  ^ 

plates  shall  be .  (Own 

galvanized  steel  or  copper.) 
Undei^round  primary  cablf*: 

coated  copper  neutr.i 

insert  round  or  flat.) 

The  Contractor  further  ngree 
poles,  crossarms.  and  other  tin 
I  if  which  the  physical  chararfe 
of  treatment.  ty()e  of  preser\aii 
instructions  on  inspection  and 
procedure  shall  be  in  accordan 
standards  and  requirements. 

Crossarms  shall  be 

insert  Douglas  Fir  or  Southern 

treated  with (Owner  f 

ut  preservative.) 

The  Contractor  agrees  that  »h 
poles,  crossarms.  and  other  ti 
'.et  forth  herein  shall  include  t 
preservative  treatment  and  ins 
insured  warranty.  The  Contraf 
.igrees  to  obtain  from  the  suppli 
M'.d  treatm.ent  reports  or  msurw 
tur  checking  against  the  ueliver 
tti  submit  such  repiorts  or  warrai 
Owner  as  one  of  the  prerequisil 
.ind  final  pavments. 
Section  10 — Owner-Furnishe( 
a  The  Contractor  understand, 
that  the  Owner  may.  with  appm 
Contractor,  furnish  to  the  Contri 
jhe  materials  and  equipment  rec 
(  onst.-uction  of  the  Project.  (hpr( 
called  "Owner-Fumished  Mate.- 
quantity.  type,  and  value  of  Owi 
Furnished  Materials  for  each  Sr 
as  agreed  upon  by  the  Contract 
prior  to  the  start  of  construction 
Section  of  the  Project.  The  Owni 
such  materials  and  equipment  a 
the  Contractor  as  provided  in  / 
Section  1.  b,  and  the  Contractor 
the  Owner  a  receipt  in  such  fom 
Owner  shall  approve. 

b  The  va'ue  of  the  completed 
L'liils  certified  to  by  the  Contrjt 
month  pursuant  to  Article  III. 
this  Proposal  shall  be  reduced  h 
••qual  to  the  value  of  the  Owner- 
.M.iteriais  installed  by  the  Conlr- 
the  preceding  month.  Onlv  nine 
(90%)  of  the  remainder  shall  be 
the  Completion  of  the  Section  ( 
Furnished  Materials,  if  any,  not 
the  Section,  shall  be  returned  to 
by  the  Contractor  upon  Complct 
Coiistr.Ktion  of  the  Section  The 
Ow.ner-riirnished  Materials  not 
the  Section  of  the  Project  or  retu 
Owner  sii-ill  be  deducted  from  t 
n.'vniunt  to  the  Contractor  for  !h 
.Sfction  n— References  to  Ma 
:••!»  rt>iu.fs  in  this  Proposal  In 


shall  have 
((Jwner  to 
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!er  products. 

istic  s.  method 
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jeni-r.-i! 
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insert  type 
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e\(  ept  in  Article  FV.  Section  If.  shall  be 
understood  to  mean  only  materials  to  be 
furnished  by  the  Contractor. 

Section  12— Taxes.  The  unit  prices  for 
Construction  Units  in  this  Proposal  include 
provisions  for  the  payment  of  all  monies 
whi(  h  will  be  payable  by  the  Contractor  or 
the  Owner  in  connection  with  construction 
ot  the  Project  on  account  of  taxes  imposed  bv 
anv  tavmg  authority  upon  the  sale,  purchase 
or  use  of  materials,  supplies  or  equipment  to 
be  incorporated  in  the  Project  as  part  of  such 
Construction  Units.  The  Contractor  agrees  to 
pay  all  such  taxes  e.xcept  on  Owner- 
Fur.-.ished  Materials  and  it  is  understood 
that,  as  to  Owner-Furnished  .Materials,  the 
values  as  agreed  to  by  the  Owner  and 
Contractor  for  such  materials  include  such 
taxes,  if  applicable.  The  Contractor  wiil 
furr.ish  to  the  appropriate  taxing  authorities 
all  required  information  and  reports 
pertaining  to  materials  used  on  construction 
of  the  Project  except  a.s  to  Owner  Furnished 
Materials. 

ARTiCi.r;  H-CONSTRUCTION 

Section  1 — Time  and  Mannnr  of  Work.  The 
Contractor  agrees  to  be  prepared  to 
commence  the  construction  of  the  Proiect 
within  fifteen  (1.5)  calendar  davs  after  written 
notice  by  the  Owner  of  ths^cceptance  of  the 
Proposal.  The  Contractor  agrees  to  commence 

construction  of  a  Section  within 

( )  days  after  receipt  in  writing  from  the 

Ovvner  of  the  following: 

a.  Location  and  number  of  the  various 
Const.-uction  Units  required  for  constniction 
of  the  Section  (hereinafter  called  the  'Staking 
Sheets"). 

b  Itemized  list  inchitiing  appropriate  Unit 
prices,  of  the  Owner-Furnished  Materials  to 
be  used  in  the  constn.;ction  of  the  Section 
and  an  authorization  by  the  Owner  for  the 
Contractor  to  obtain  such  materials  from  the 
Owner's  warehouse  located  at . 

c.  A  schedule  showing  the  rate  at  which 
construction  of  the  Section  shall  proceed  and 
the  total  number  of  calendar  days  (excluding 
Sundays)  to  be  allowed  for  completion: 
provided,  however,  that  the  required 
completion  time  for  any  Section  shall  not  be 
less  than ( J  days  or 

( )  days  per  mile  of  line,  whichever  is 

the  greater,  which  days  shall  be  calendar 
days  (excluding  Sundays).  The  time  of  the 
completion  of  the  Section  is  of  the  essence 
of  the  contr^ict  to  be  effected  by  acceptance 
of  this  P.-oposal. 

d.  A  statement  that  all  required  easements 
and  rights-of-way  have  been  obtained  from 
Ihe  owners  of  the  properties  across  which  tlie 
Section  is  to  be  constructed  (including 
tenants  who  may  reasonably  be  expected  to 
ohjec  t  to  such  construction). 

f  A  statement  that  all  necessarv  staking 
tias  been  completed. 

f  .\  statement  that  all  necessary  funds  for 
pronTpt  prfvment  for  the  construction  of  the 
Section  will  be  available. 

g  Spfjcific  instruction  as  to  IfM:ation  and 
eiient  of  work  to  be  performed  on  en(,'r<;ized 
lines,  if  any. 

The  Contractor  will  not  he  required  to  dig 
ho'es.  •if't  poles,  install  anchors,  install 
umh'rground  conduit,  perform  any  plowing 
fur  the  installation  of  underground  cable,  or 
diii  trenches  if  there  arc  more  th.'sn  six  (r.) 


inches  of  frost  in  the  ground  nor  to  perform 
any  construction  on  such  days  when  in  the 
judgement  of  the  Owner  snow,  rain,  or  wind, 
or  tlie  results  of  snow,  rain,  or  frost  make  it 
impracticable  to  perform  any  operation  of 
construction:  provided  hirther  that  the 
Contractor  will  not  perform  any  plowing  for 
the  installation  of  underground  cable  on 
public  roads  or  highways  if  there  are  more 
than  two  (2)  inches  of  frost  in  the  ground.  To 
the  extent  of  the  time  lost  due  to  the 
conditions  described  herein  and  approved  in 
writing  by  the  Owner,  the  time  of  completion 
set  out  above  will  be  extended.  The  time  for 
completion  shall  be  extended  for  a  period  of 
any  reasonable  delay  (other  than  a  delav 
resulting  from  the  failure  of  the  Contractor  to 
secure  sufficient  labor)  which  is  due 
exclusively  to  causes  beyond  the  control  and 
without  the  fault  of  the  Contractor  including 
acts  of  God.  fires,  floods,  inability  to  obtain 
materials,  direction  of  the  Owner  to  cease 
construction  as  herein  provided,  and  acts  or 
omissions  of  the  Owner  with  respect  to 
matters  for  which  the  Owner  is  solelv 
responsible:  Provided,  however,  that  no  such 
extension  of  time  for  completion  shall  be 
granted  the  Contractor  unless  within  ten  (10) 
days  after  the  happening  of  anv  event  relied 
upon  by  the  Contractor  for  such  an  extension 
of  time  the  Contractor  shall  have  made  a 
request  therefor  in  writing  to  the  Owner,  and 
provided  further  that  no  delay  in  such  time 
of  completion  or  in  the  progre.ss  of  the  work 
which  results  from  any  of  the  above  causes 
except  acts  or  omissions  of  the  Owner,  shall 
result  in  any  liability  on  the  part  of  the 
Owner. 

Section  2 — Changes  in  Plans. 
Specifications  and  Drawings.  The  Owner 
may.  from  time  to  time  during  the  progress 
of  the  construction  of  the  Project,  make  sue  h 
changes  in.  additions  to.  or  subtrat  lions  from 
the  Plans.  Specifications,  and  Construe  tion 
Drawings  as  conditions  m.av  warrant: 
Provided,  however,  thai  if  the  cost  to  the 
Contractor  shall  be  materially  increased  by 
any  such  change  or  addition^  Ihs  O.vner  shall 
pay  the  Contractor  for  the  reasonable  cost 
thereof  in  accordance  with  a  construction 
contract  amendment  signed  by  the  Owner 
and  the  Contractor,  but  no  claim  fcr 
additional  compensation  for  any  ,suf  h  change 
or  addition  will  be  considered  ui'.iess  the 
Contractor  shall  have  made  a  writiim  request 
therefor  to  the  Owner  prior  to  Ihe 
commencement  of  work  in  connection  with 
such  change  or  addition. 

Sec;lion  3 — Supervision  and  Inspection, 
n.  The  Contractor  shall  cau.se  the 
construction  work  on  the  Project  to  receive 
constant  supervision  by  a  compe'ent 
superintendent  (hereinafter  c.uled  ll;<.' 
"Superintendent")  who  shall  be  present  at  all 
limes  during  working  hours  where 
construction  is  being  carried  cm.  The 
Contractor  shall  ai.so  employ,  in  c  onnection 
with  the  construction  of  the  Project,  cap.ible. 
experienced,  and  reliable  foremen  and  such 
skilled  workmen  as  may  be  required  for  the 
various  c  lasses  of  work  to  be  performed. 
Directions  and  instnictions  given  lo  Ihe 
Superintendent  by  the  Owner  shall  be 
binding  upon  the  Contractor. 

b.  The  Owner  .-Rserves  the  right  to  require 
the  removal  from  the  Project  of  any  emplovee 
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ftf  the  Contractor  if  in  the  jiidgenient  of  the 
Owner  such  removal  shall  be  mn  essar\'  in 
order  to  protect  the  interest  of  the  (>\vner. 
The  OviTier  shall  have  the  risht  to  require  the 
(;unf-actor  to  increase  the  number  of  his 
employees  and  to  increase  or  change  the 
.unouiit  or  kind  of  tools  and  equipment  if  at 
any  time  the  piT>gress  of  the  work  shall  be 
unsatisfactory  to  the  Owner:  but  the  failure 
of  the  Owner  to  give  any  such  directions 
sliall  not  relieve  the  Contractor  of  his 
obligfitiorss  to  complete  the  work  within  the 
lime  and  in  the  manner  specified  in  this 
Proposal. 

c.  Tffe  manner  of  construction  of  the 
f'roject  and  all  materials  and  equipment  u.sed 
then-in,  shall  be  subject  to  the  inspection, 
tests,  and  approval  of  the  Owner.  The  Owner 
shall  have  the  right  to  inspect  all  pavrolls 
iiiid  other  data  and  records  of  the  Contractor 
rclevaiit  to  the  work.  The  Contractor  will 
provide  all  reasonable  fat  ilities  ne<  essary  for 
•^uch  inspection  and  tests.  The  ('untractor 
shall  have  an  authorized  agent  accompany 
the  inspector  when  final  inspec  '.ion  is  made 
and.  if  requested  by  the  Owner,  when  ar.v 
other  inspection  is  made. 

<i.  In  the  event  that  the  Owner  shall 
determine  that  the  construction  contains  or 
may  contain  numerous  defects,  it  shall  be  the 
duty  of  the  Contractor,  if  requested  bv  the 
Owner,  to  have  an  inspection  made  bv  an 
engineer  approved  by  the  Owner  for  the 
purpose  of  determining  the  e.xat  I  nature, 
extent,  and  location  of  such  defects. 

Section  4 — Defective  Materials  and 
Workmanship. 

a.  The  acceptance  of  any  materials. 
ecjuipment  (except  owner-furnished 
maienals)  or  any  workmanship  by  the  Ownt^r 
shall  not  preclude  the  subsequent  rejection 
thereof  if  such  materials,  equipment,  or 
workmanship  shall  be  found  to  be  defective 
after  delivery  or  installation,  and  any  such 
materials,  equipment  or  workmanship  found 
dcfec  tive  before  final  acceptanc  e  of  the 
construction  shall  be  replac:ed  or  remedied, 
as  the  case  may  be.  h}'  and  at  the  expense  of 
the  Contractor.  Any  such  condemned 
mjterial  or  equipment  shall  be  immediately 
removed  from  the  site  of  the  Projec  t  by  the 
(Contractor  at  the  Contractor's  expense.  The 
Ciontractor  shall  not  be  entitled  to  aiiv 
pi'vment  hereunder  so  long  as  any  defective 
ruiierials.  equipment  or  workmanship  in 
rrspetl  to  the  Project,  of  which  the 
Contractor  shall  have  had  notice,  shall  not 
have  been  replaced  or  remedied.  ,is  the  case 
may  l>e. 

b.  N'otwithstanding  any  cortifu  ate  which 
may  have  been  given  by  the  Owner,  if  any 
materials,  equipment  (except  owner- 
turnished  materials)  or  any  workmanship 
which  does  not  comply  with  the 
requirements  of  this  Contract  shdll  be 
discovered  within  one  (1)  year  after 
(x)mpletion  of  Construction  of  '.he  ProjfK.1. 
the  (Contractor  shall  replace  sue  h  defective 
materials  or  equipment  or  n'med>  any  such 
defective  workmanship  within  thirty  (.10) 

^days  after  notice  in  WTiting  of  the  existence 
thereof  shall  have  been  given  by  the  Owner 
If  the  Conlractcjr  shall  be  called  upon  to 
ri'placx'  any  defective  materials  or  equipment 
or  to  remedy  defective  workmanship  as 
liercin  provided,  the  Owner,  if  so  requested 


by  the  Cxjntraclor  shall  deenergize  that 
.section  of  the  Project  involved  in  such  work 
In  the  event  of  failure  by  the  Contractor  to 
do  .so,  the  Owner  may  replace  such  defective 
materials  or  equipment  or  remcnJv  such 
defective  workmanship,  as  the  case  may  be. 
and  in  such  event  the  Contractor  .shall  pay  to 
the  Owner  the  cost  and  expense  then-of 

Section  5 — Materials  Removed.  The 
Contractor  will  return  to  the  Owner  or  reuse 
in  the  construction  of  other  assembly  units 
all  materials  removed  from  the  lines  under 
See  tinn  II — Cxsnversion  Assembly  Units  and 
Section  I— Removal  .Assembly  Units.  Upon 
conjpletion  of  each  Section  of  the  Project  tlie 
Contractor  will  return  to  the  Owner  all 
materials,  including  usable  materials  as  well 
as  scrap,  furnished  by  the  Owner  in  excess 
of  those  requiied  for  the  construction  of  the 
S>,H  tion  as  de'ermined  from  the  Final 
Inventory  approved  by  the  Owner.  The 
Contractor  will  reimburse  the  Owner  at  the 
t  urrent  invoice  cost  to  the  Owner  for  loss  and 
for  breakage  through  Contractor's  negligence 
of  materials  furnished  by  the  Owner  to  the 
Contractor  and  for  materials  removed  from 
the  lines  by  the  Contractor 

Section  6 — Term  of  Contract.  It  is 
unde.'-slood  and  agreed  that,  notwithstanding 
any  other  provisions  of  this  Contract,  the 
Contractor  will  not  be  required  to  commence 
any  c:onslruction  after  the  expiration  of  one 
year  following  acceptance  of  this  Proposal  by 
the  Owner. 

ARTICLE  111— PAYMENT 

Section  1 — Payments  to  Contractor. 

a.  Within  the  first  fifteen  (15).  days  of  each 
calendar  month,  the  Owner  shall  make 
partial  payment  to  the  Contrac  tor  for 
( onstruction  accomplished  during  the 
preceding  calendar  month  on  the  basis  of 
completed  Construction  L'liits  furnished  and 
certified  to  by  the  Contractor  and  approved 
by  the  Owner  solely  for  the  purpose  of 
payment:  Provided,  however,  that  such 
approval  by  the  Owner  shall  not  be  deemed 
approval  of  the  workmanship  or  materials. 
Only  ninety  percent  (90%)  of  each  such 
estimate  approved  during  the  c:onstniction  of 
a  Section  shall  be  paid  by  the  Owner  to  the 
(Contrac  tor  prior  to  completion  of  the  Section. 
Upon  c:ompletion  by  the  Contractor  of  the 
t:onstnjction  of  a  Section,  the  Contractor  will 
prepare  a  P'inal  Inventory  of  the  Section 
showing  the  total  numbc^r  and  rharac  ter  of 
(Construction  Units  and.  will  c:ertify  it  to  the 
C3wner  together  with  a  certificate  of  the  total 
cost  of  the  construction  performed.  L'pon  the 
approval  of  such  certificates,  the  Owner  shall 
make  payment  to  the  CContractor  of  all 
amounts  tovvhich  the  Contrac  tor  shall  be 
entitled  thereunder  which  shall  not  liave 
been  paid. 

b  The  Contractor  shall  be  paid  on  the  basis 
of  the  number  of  Construction  I  nits  ac  tually 
instiilled  at  the  direction  of  the  Owner,  as 
shown  by  the  Inventory  based  on  the  St.-fking 
Sheets:  Provided,  howewr,  that  the  total  cost 
shall  not  exceed  the  maximum  Contract  price 
for  the  construction  of  the  Projec  t,  unless 
such  excess  shall  have  been  approved  in 
writing  by  the  Owner.  It  is  understood  and 
jgri^Kl  that  this  maximum  Coii'rrict  price  is 


dollars  (S_ 


.). 


l!  is  also  agreed 


thai  the  Contractor  shall  not  be  entitled  to 
any  claim  for  damages  on  accoimt  of  any 


reasonable  additions  to  or  subtractions  from 
tl:e  Projec  t,  or  of  any  delay  of  rasioned 
thereby,  or  of  any  changes  in  the  routing  of 
the  lines. 

c.  .No  payment  shall  !»e  due  while  the 
Contractor  is  in  default  in  respect  of  any  of 
the  provisions  of  this  Contr.ict  and  the  Owner 
may  Withhold  from  the  Crmtrac  tor  the 
amoimt  of  any  claim  b\  a  third  party  against 
either  tlie  Contractor  the  Ov\  ner  based  upon 
an  alleged  failure  of  the  Contractor  to 
perform  the  work  hereunder  in  accordance- 
with  the  provisions  of  this  C/jntracl. 

Section  2 — Certificate  of  Contractor  and 
Indemnity  Agreement — Line  Extensions. 
Upon  the  completion  of  Osnstruction  of  any 
Sec  tion  of  the  Project  but  prior  to  payment 
to  the  Contractor  of  any  amount  in  excess  of 
90  percent  (90%)  of  the  total  cost  of  all 
Construc:tion  Units  comprising  the  completed 
Section,  the  Contractor  shall  deliver  to  the 
Owner  in  the  form  attached  hereto,  (1)  a 
certificate  that  all  pe!-sons  who  have 
furnished  labor  in  connection  with  the 
Projec  t  and  all  manufacturers,  materialmen, 
and  subc  onfractors  who  have  furnished 
materials  or  ser\  ices  for  the  Projec  1  have  been 
paid  in  full,  and  (J)  an  agreement  to  hold  the 
Owner  harmless  against  any  liens  arising  out 
of  I  he  Contractors  performance  hereunder 
which  may  have  bf«n  or  may  be  f.led  against 
the  Owner. 

ARTICLE  iV— PARTICULAR 

I  NDERTAKINCS  OF  THE  CONTR.^CTOR 

.Sec  tion  I — Protection  to  Persons  and 
Property.  The  Contractor  shall  at  all  times 
take  all  n-asonable  pr(!c-.aulions  for  the  safety 
of  employees  on  the  work  and  of  the  public-, 
and  shall  comply  with  all  applicable 
provisions  of  Federal.  State,  and  Municipal 
:-iafety  laws  and  building  and  construction 
codes,  as  well  as  the  saft^ty  rules  and 
regulations  of  the  Owner.  .Ml  mac  hinun,-  and 
equipment  and  other  physical  hazards  shall 
be  guarded  in  ac  cordance  with  the  "Manual 
of  Accident  Prevention  in  Construction"  of 
the  .\ssociated  General  Contractors  of 
America  unless  such  instructions  are 
int:ompatible  with  Federal.  State,  or 
Munic;ipal  laws  or  regulations. 

The  following  provisions  shall  not  limit 
the  generajity  of  the  above  requirements: 

a.  The  Cx)ntr:ictor  shall  at  no  time  and 
under  no  rircumslanres  cause  or  pemiit  anv 
employee  of  the  Contractor  to  perform  anv 
work  upon  energized  lines,  or  upon  poles 
carrying  energized  lines,  unless  otherwise 
sjjecified  in  accordanc:e  with  Artie  le  II. 
.Set:tion  1.  subsection  g. 

b.  The  Contractor  shall  so  conduct  the 
c:onstruction  of  the  Proj(>ct  as  to  cause  the 
l(!ast  possible  obstruction  of  public  highwavs. 

c.  The  CContractor  shall  provide  and 
maintain  all  such  guard  lights  and  other 
protec;tion  for  the  public  as  may  be  required 
by  applicable  statutes,  ordinances,  and 
regulations  or  by  local  conditions. 

d.  The  Contractor  shall  do  all  things 
necessary  or  expedient  to  prc.tec  t  properly 
any  and  all  parallel.  con\crging.  and 
iiitersw.ting  lines,  joint  line  poles,  highways, 
and  any  and  all  property  of  others  from 
damage,  and  in  the  event  that  any  such 
jiarallel.  converging  and  intersecting  lines, 
joint  line  poles,  highways,  or  other  propertv 
are  damaged  in  the  course  cf  the  i  onstruction 
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of  the  Project,  the  Contracto  r 
expense  restore  any  or  all  o 
property  inunediately  to  as 
before  such  damage  occurre  i 

e.  Where  the  right-of-way 
traverses  cultivated  lands,  t 
shall  limit  the  movement 
equipment  so  as  to  cause  as 
possible  to  crops,  orchards, 
shall  endeavor  to  avoid  mar 
All  fences  which  are  necessi 
moved  during  the  construct 
shall  be  replaced  in  as  good 
were  found  and  precautions 
prevent  the  escape  of  live! 
otherwise  provided  in  the 
underground  plowing  and 
assembly  units,  the  Contra, 
responsible  for  loss  of  or  dai ; 
orchards,  or  property  (other 
on  the  right-of-way  necessar 
the  construction  of  the  Proje 
caused  by  negligence  or  inef 
of  the  Contractor.  The  Conir^c 
responsible  for  all  other  loss 
crops,  orchards,  or  projjerlv 
off  the  right-of-way,  and  for  . 
damage  to  livestock  caused 
construction  of  the  Projecl 

f  The  Project,  from  t.he  co: 
work  to  completion,  or  to  sj 
or  dales  when  the  Owner  mi 
possession  and  control  in  w  , 
hereinafter  provided  sha!;  be 
charge  and  control  of  tht  Coi 
during  such  period  of  coiTlIO 
Contractor  all  risks  in  co^-^^t 
consmiction  of  the  Pre  V   .  cr 
to  be  used  therein  shali  1 1  b 
Contractor.  The  Contracic:  s: 
and  fully  repair  all  injuries  a 
the  Projecl  or  any  prorticn  the 
control  of  the  Contractor  by 
of  God  or  other  casualty  or  c 
not  the  same  shall  have  occu; 
of  the  Contractor's  negliger.ct 
ii)  To  the  maximum  ex'eni 
Jaw,  Contractor  shall  defend, 
hold  harmless  Owner  and  Ov, 
offjcers,  bnd  employees  fiom 
causes  of  action,  losses,  liab  1 
expenses  {including  reasonat>  e 
fees)  for  personal  loss,  irijuj'.'. 
persons  (including  but  net  ].n 
Contractor's  employees)  njid  i 
or  destruction  of  Ow:ier  s  pre 
pjoperty  of  any  other  perscr. 
.(including  but  not  limited  »c 
property)  in  any  manner  ari;.-. 
cc  nnecJed  with  the  Cor.tiaci  < 
or  equipment  supplied  or  stn 
by  Contractor,  its  subcoKtracK 
suppliers  of  any  tier.  But  nch 
be  construed  as  making  Ccti'jl 
any  injury,  death,  loss,  darr^ap 
destnjction  caused  by  'he  scjt 
Owner. 

(ii)  To  the  maximum  e.^Jerj) 
law,  Contractor  shall  defend, : 
held  harmless  Owner  arjd  Ow 
oificers,  and  employee*  from  . 
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and  suppliers  of  any  tier,  and  from  all  losses, 
demands,  and  causes  of  action  arising  out  of 
any  such  lien  or  claim.  Contractor  shall 
promptly  dischai^e  or  remove  any  such  lien 
or  claim  by  bonding,  payment,  or  otherwise 
and  shall  notify  Owner  promptly  when  it  has 
done  so.  If  Contractor  does  not  cause  such 
lien  or  claim  to  be  discharged  or  released  by 
payment,  bonding,  or  otherwise.  Owner  shall 
have  the  right  (but  shall  not  be  obligated)  to 
pay  all  sums  necessary  to  obtain  any  such 
discharge  or  release  and  to  deduct  all 
amounts  so  paid  from  the  amount  due 
Contractor, 

(iii)  Contractor  shall  provide  to  Owner's 
satisfaction  evidence  of  Contractor's  ability  to 
comply  with  the  indemnification  provisions 
of  subparagraphs  i  and  ii  above,  which 
evidence  may  include  but  may  not  be  limited 
to  a  bond  or  liability  insurance  poHcv 
obtained  for  this  purpose  through  a  licensed 
surety  or  insurance  company. 

g.  Any  and  all  excess  earth,  rock,  debris, 
underbrush,  and  other  useless  material  shall 
be  removed  by  the  Contractor  from  the  site 
of  the  Project  as  rapidly  as  practicable  as  the 
work  progresses. 

h.  Upon  violation  by  the  Contractor  of  anv 
provisions  of  this  section,  after  written  notice 
of  such  violation  given  to  the  Contractor  by 
the  Ov/ner,  the  Contractor  shall  immediate]\ 
correct  such  violation.  Upon  failure  of  the 
Contractor  to  do  so  the  Owner  mav  correct 
such  violation  at  the  Contractor's  exper.se 

i.  The  Contractor  shall  sub.Tiit  to  the  Owner 
monthly  reports  in  duplicate  of  all  accidents 
giving  such  data  as  may  be  prescr;'t>ed  "ov  ihe 
Owner. 

j.  The  Contractor  shall  not  proceed  with 
the  cutting  of  trees  or  clearing  of  right-of-w  ay 
without  written  notification  frc.Ti  the  0%vner 
that  proper  authorization  has  been  received 
from  the  owner  of  the  properlv.  and  the 
Contractor  shall  promptly  nctih  ihe  Ow.-^er 
whenever  any  landowner  object^  tc  the 
trimming  or  felling  of  any  tree*  or  the 
performance  of  any  other  work  on  his  land 
in  connection  with  the  Project  &'C  shali 
obtain  the  consent  in  writing  of  the  Owr.er 
before  proceeding  in  any  sutr,  case 

Section  2— Insurance.  The  Bidder  shail 
take  out  end  maintain  throjfhojt  the  period 
of  this  Agreement  the  following  types  and 
minimum  amounts  of  insurance: 

a.  Workers'  compensation  and  emplover  s 
J.'obility  insurance,  as  required  by  law. 
covering  all  their  employees  who  perfcTn 
any  of  the  obligations  of  the  t  ontrcctor. 
engineer,  and  architect  under  the  contract  if 
any  employer  or  employee  is  not  subect  to 
workers'  compensation  laws  cf  the  governing 
state,  then  insurente  shail  be  obtained 
voluntarily  to  extend  to  the  emplover  and 
employee  coverage  to  the  seme  extent  as 
though  the  employer  or  empk;yee  were 
subject  to  the  workers'  compensation  laws 

b.  Public  liability  insurance  covering  a;, 
operations  under  the  contract  shall  have 
limits  for  bodily  injury  or  deeih  of  no:  iess 
than  $1  million  each  occurrence  iimits  for 
property  damage  of  not  less  than  $1  million 
each  occurrence,  and  $1  miilicn  ag.£rego:e  for 
accidents  during  the  policy  period.  .'^  single 
Jimit  of  $1  million  of  bodily  i.^jury  and 
property  damage  is  acceptable.  This  required 
insurance  may  be  in  a  pohcv  or  pchoes  of 


insurance,  primary  and  excess  including  the 
umbrella  or  catastrophe  form. 

c.  Automobile  liability  insurance  on  all 
motor  vehicles  used  in  connection  with  the 
contract,  whether  owned,  nonowned,  or 
hired,  shall  have  limits  for  bodily  injury  or 
death  of  not  less  than  .Si  million  each 
occurrence,  and  property  damage  limits  of  Si 
million  for  each  occurrence.  This  required 
insurance  may  be  in  a  policy  of  policies  of 
insurance,  primary  and  excess  including  the 
umbrella  or  catastrophe  form. 

The  Owner  shall  have  the  right  at  any  time 
to  require  public  liability  insurance  and 
property  damage  liability  insurance  greater 
than  those  required  in  subsection  "b  "  and 
"c"  of  this  Section.  In  any  such  event,  the 
additional  premium  or  premiums  pavable 
solely  as  the  result  of  such  additional 
insurance  shall  be  added  to  the  Contract 
price. 

The  policies  of  insurance  shall  be  in  such 
form  and  issued  by  such  insurer  as  shall  be 
satisfactory  to  the  Owner  The  Bidder  shall 
furnish  the  Owner  a  certificate  evidencing 
compliance  with  the  foregoing  requirements 
which  shall  provide  not  less  than  (30)  days 
prior  written  notice  to  the  Owner  of  any 
cancellation  or  material  change  in  the 
insurance 

•  Section  3— Bond.  If  the  estimated  cost  oi 
the  construction  of  a  Section  shall  exceed 
S100,000,  the  Contractor  agrees  to  furnish 
prior  to  the  commencement  of  such 
construction,  a  bond  in  the  penal  sum  no) 
less  than  the  estimated  cost  of  such  section 
in  the  form  attached  hereto  with  a  Surety  or 
Sureties  listed  by  the  United  States  Treasun 
Department  as  acceptable  sureties  In  the 
event  that  the  Surety  or  Sureties  on  the 
performance  bond  delivered  to  the  Owner 
shall  at  any  time  become  unsatisfactory  tc  the 
Owner,  the  Contractor  agrees  to  dehver  to  th^ 
Owner  another  or  an  additional  bond 

Section  4— Delivery  of  Possession  and 
Control  to  the  Owner,  Upon  written  requesi 
of  the  Owner,  the  Contractor  will  deliver  to 
the  Owner  full  possession  and  control  of  any 
portion  of  the  Project  provided  the  Ccintractc: 
shall  have  been  paid  at  least  ninety  percent 
(90%)  of  the  cost  of  constnjcticn  of  such 
portion.  Upon  such  delivery  of  possession 
and  control  to  the  Owner,  the  risks  and 
obligations  of  the  Contractor  as  set  forth  m 
Section  If  of  this  Article  IV  with  r«?pect  to 
such  portion  so  delivered  to  the  Owner  shall 
be  terminated;  Provided,  however,  that 
nothing  herein  contained  shall  reheve  the 
Contractor  of  any  liability  with  respect  U 
defective  workmanship  as  specified  :n 
Article  II,  Section  4. 

Section  5— Purchase  of  .Materials.  The 
Contractor  shall  purchase  all  materials  and 
supplies  outright  and  not  subject  to  any 
conditional  sales  agreement,  bailment  lea<.e 
or  other  agreement  reserving  to  the  seller  an\ 
light,  title,  or  interest  therein.  All  materials 
and  supplies  shall  become  the  propertv  oi  the 
Owner  when  erected  in  place. 

Section  6 — Assignment  of  Guarantees  AIJ 
guarantees  of  materials  and  worLnr.anship 
running  in  favor  of  the  Contractor  shall  be 
transferred  and  assigned  to  the  Owner  on 
Completion  of  Construction  and  at  such 
limes  as  the  Contractor  receives  fmci 
payTTient 
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AR  nCI.E  V— REXiEDIES    ' 

Set;tioi;  1 — Completion  on  Coiitrac.tor's 
Default.  If  default  shall  be  made  by  the 
Coiilna-tor  or  by  any  subcontrac  tor  in  th>' 
perfomiance  of  any  of  the  terms  of  this 
Proposal,  the  Owner,  without  in  any  manner 
iirriilinj.',  its  legal  and  equitable  remedies  in 
the  rircumstances,  may  serve  upon  the 
Clontrador  and  the  Surety,  if  any.  a  written 
notice  requiring  the  Contractor  io  cause  such 
default  to  be  corrected  forthwith.  Unless 
within  twenty  (20)  days  cfier  the  service  of 
such  notice  upon  the  Contractor  and  the 
.Surety,  if  any.  such  default  shall  \w  corrected 
or  arranf'ements  for  the  correction  thereof 
sntisfac  Icry  to  tlie  Owner  sliall  be  made,  the 
Owner  may  take  over  the  construt  tion  of  the 
Project  and  prosecute  the  same  to  c  nnij)ietion 
by  toatract  or  otherwise  for  ihe  .jtcount  and 
at  the  expense  of  the  Contractor,  and  the 
("ontracior  shall  be  liable  to  ihe  Owner  for 
any  cost  or  expense  in  excess  of  tht;  Contract 
jirice  <iccas;oned  thereby.  In  such  evirnt  the 
Owner  may  take  possession  of  and  utilize,  in 
t  oni'ileting  the  constiuction  of  the  Hrojett. 
.iiiy  materials,  tools,  supplies,  equipnx'nt, 
iijipliasire,  and  plant  belonging  lo  the 
Contractor  or  any  of  its  siibcontra'  lor;,  which 
may  be  situated  at  the  site  of  the  I'rojet  i.  The 
Owner  in  such  contingenc.y  may  exerc  ise  any 
rights,  claims,  or  demands  which  the 
ContracioT  may  have  against  third  persons  in 
(  o!int;ction  with  this  Proposal  and  for  such 
purpose  the  Contractor  does  hereby  assign. 
iiansfvr.  and  set  over  unto  the  Owner  nil  sui  h 
rights,  claims,  and  demands. 

.ARTiCI.K  VI— MISCELI.AM-OLS 

•   .St'ciion  1 — Patent  Infringement.  The 
Contractor  will  save  harmless  arid  indemnify 
the  Owner  from  any  and  all  (.lainis,  suits,  and 
proceedings  for  the  infringement  of  any 
patent  OT  patents  covering  any  equipnnnt 
used  in  the  work. 

.Section  2.  Materials  and  Supplies.  In  the 
performance  of  this  contract  there  shall  be 
furiiislied  only  such  unma:r.:fa<:tured  articles, 
materials,  and  supplies  as  have  been  mined 
or  protiuced  in  the  United  Slates,  Mexico,  or 
C^mada.  and  only  such  manufuf;turtd  articles, 
materials,  and  supplies  as  have  biifn 
rnanutactured  in  the  United  .States 
substantially  ail  from  articles,  mateiials,  or 
supplies  mined,  produced  or  manufactured, 
as  the  ca.se  may  be,  in  the  United  States, 
Mexico,  or  Canada;  provided  that  other 
.irticles.  materials,  or  supplies  m.ay  be  used 
in  the  event  and  to  the  extent  that  the 
Administrator  shall  expressly  in  uTiting 
authorize  such  use  pursuant  lo  t!ie  provisions 
of  the  Hural  Electrification  At:f  of  193H,  being 
iitle  IV  ot  Public  Resolution  No.  122,  75th 
Congress,  approved  [une  21. 1«!30.  The 
("ontrartor  agcees  to  submit  to  ihe  Purchaser 


rules,  and  regulations  pertaining  to  the  work. 
The  Ckintractor  acknowledges  that  it  is 
familiar  with  the  Rural  Electrification  Act  of 
19,^6.  as  amended,  the  so-called  "Kick-Back" 
Statute  (48  Stat.  948).  and  regulations  issued 
pursuant  thereto,  and  18  U.S.C.  287.1001.  as 
imiended.  The  Contractor  understands  that 
the  obligations  of  the  parties  hereunder  are 
subject  to  the  applicable  regulations  and 
orders  of  Covernmental  agencies  having 
jurisdiction  in  the  premises. 

Section  5.  Equal  Opportunity  Pmvisions. 

a  Contractor's  Representations. 

Tb.e  Cx>ntraclor  represents  that: 

It  has ,  does  not  have .  100  or  more 

employees,  and  if  it  has.  that  it  has .  has 

not  :  _  _  .  furnished  the  Equal  Employment 
Opportunity — Employers  Information  Report 
E.^;0-1,  Standard  Form  100,  required  of 
cmpioyers  with  100  or  more  employees 
pursuant  to  Executive  Order  11246  and  Title 
VI!  of  t.he  Civil  Rights  Act  of  1W64.  The 
(iontractcr  agrees  that  it  will  obtain,  prior  to 
the  award  of  any  subcontract  for  more  than 
.Sin.(KX)  hereunder  to  a  subcontractor  with 
KM)  or  more  employees,  a  statement,  signed 
by  the  proposed  siib<  ontrartor.  that  tlie 
profiosed  subcontractor  has  filed  a  current 
rcjiort  on  Standard  Form  100. 

Tlie  Contractor  agrees  that  if  it  !i.!)s  100  ni 
nioie  employees  and  has  not  submitted  a 
re}>o'-t  en  Standard  Form  100  for  the  current 
n-porting  year  and  that  if  this  Contract  will 
amount  to  more  than  SlO.OOO,  the  Contractor 
will  file  such  report,  as  required  by  law.  and 
notify  the  Owner  in  WTitingof  su(  h  filir:g 
prior  lo  the  Owner's  acceptance  of  this 
Proposal. 

b.  Equal  Opportunity  Clause.  During  ihe 
performance  of  this  Contract,  the  Contrnctor 
agrt-es  as  follows: 

(1)  rhe  Contractor  will  not  discriminate 
against  any  employee  or  applicant  for 
emjiioynient  because  of  race,  color,  religion, 
sex.  or  national  origin.  The  Contractor  will 
take  affirmative  action  to  ensure  that 
applicants  are  employed,  and  that  employees 
art;  treated  during  employment  without 
regard  to  their  race,  color,  religion,  sex.  or 
national  origin.  Such  action  shall  indudi:. 
but  not  be  limited  to,  the  following: 
Employment,  upgrading,  demotion  or 
transfer;  rerniitmeni  or  re<:ruitment 
advertising:  layoff  or  termination;  rates  of  pay 
or  other  forms  of  roropeusation:  and  . 
selection  for  training,  including 
apprenticeship.  The  Contractc>r  agrees  to  jx>st 
in  conspit  uous  places,  available  to 
employees  and  applicants  for  emplovnient. 
r.otit.es  to  be  provided  setting  fo."-;!)  the 
provisitms  of  ihis  Equal  Opportuniri'  Clause. 

(2)  The  Contractor  will,  in  all  solic  italiuns 
tir  advertisements  for  employees  placed  bv  or 
on  behalf  of  \hr  Omtractor.  state  that  all 


such  certiGcales  with  respect  lo  compiinice        tjualified  applicants  will  receive 


With  the  foregoing  provision  as  ifie 
.Xiimiinstrator  from  time  to  time  may  re()uirp. 

Seition  .1 — Permits  for  Explosives.  .■Ml 
permits  necessary  for  the  handling  or  use  of 
rlvnamite  or  other  explosives  in  conKection 
vsith  the  rcnistruction  of  the  Project  shall  be 
obiiiined  by  and  at  the  expense  of  the 
Contractor. 

Section  4 — C;ompliance  with  Statutes  and 
Ke;4uhitions.  The  Contractor  will  ccinpiv 
with  all  appli<-Able  statutes,  ordinances. 


consideration  for  emplnymenl  without  regard 
to  Viur.  color,  religion,  sex,  or  national  oiigin. 

(n)  The  Contractor  will  send  to  each  labor 
union  or  representative  of  workers,  with 
which  it  has  a  collective  barg3ining 
agreement  or  other  contract  or 
understa.nciing.  a  notice  to  be  provided 
advising  the  said  labor  union  or  workers' 
r»;p.'-cseiitatives  of  the  Contractor's 
ccTnn:i!n:ents  under  this  section,  and  shall 
po»il  copies  of  the  notii  e  in  conspicuous 


places  available  to  employees  and  applicants 
for  emplo\Tnent. 

(4)  The  Contractor  will  comply  with  all 
provisions  of  Executive  Order  11246  of 
September  24. 1965.  and  of  the  rules, 
regulations,  and  relevant  orders  of  the 
Secretary  of  Labor. 

(5)  The  Contractor  will  furnish  all 
information  and  reports  required  by 
Executive  Order  11246  of  September  24. 
19611,  end  by  rules,  regulations,  and  orders  of 
the  Se[:retary  of  Labor,  or  pursuant  thereto, 
and  will  permit  access  lo  its  books,  records, 
and  accounts  by  the  administering  agencv 
and  the  St^retary  of  Labor  for  pu.'poses  of 
investigation  to  ascertain  compliance  with 
such  rjles,  regulations,  and  orders. 

(6)  In  the  event  of  the  Contractor's 
noncxjinplisnce  with  the  Equal  Opportunity 
Clause  of  this  Contract  or  with  any  of  the  said 
niles.  regulations,  or  orders,  this  Contract 
m;n'  be  cancelled,  terminated,  or  suspended 
in  whole  or  in  part,  and  the  Qmtractor  may 
be  declared  ineligible  for  further  Govcirn.-nent 
contraf;ts  or  federally  assisted  construction 
contracts  in  accordance  with  procedures 
authorized  in  Executive  Order  11246  of 
Septemlx-r  24,  1965,  and  such  other 
sanctions  may  "oc  imposed  and  remedies 
invoked  as  provided  in  Exec:ulive  Order 

1 1246  of  September  24.  1965.  or  by  rule, 
regulation,  or  order  of  the  Secretary  of  Labor, 
or  as  provided  by  law. 

(7)  The  Contractor  will  include  this  Equal 
Opportunity  Clause  in  every  subcontract  or 
purchase  order  unless  exempted  by  the  rules, 
regulations,  or  order  of  the  Secretary  of  Labor 
issued  pursuant  lo  .Spi  tion  204  of  Executive 
Order  11246  of  Seplh.nber  24.  1965,  so  that 
such  provisions  will  be  binding  upon  each 
subcontractor  or  vendor.  The  Contractor  will 
take  such  action  with  respect  to  any 
subcontract  or  purchase  order  as  the 
administering  agency  may  dirtnt  as  a  means 
of  enforcing  such  provisions,  including 
sanctions  for  noncompliance:  Provided, 
however,  that  in  the  event  a  Contractor 
becomes  involved  in,  or  is  threater.ed  with, 
litigation  with  a  subcontractor  or  vendor  as 

a  result  of  such  direction  by  the 
administering  agency.  Ihe  Contractor  may 
request  the  United  Stales  to  enter  into  such 
litigation  to  protect  the  interests  of  the 
Uiuled  States. 

c.  Certi.nc:a;e  of  Nonsegrt^galed  Facilities. 
The  Contractor  certifies  that  it  does  not 
maintain  or  provide  for  its  employees  any 
segregated  facilities  at  any  of  its 
establishments,  and  that  it  does  not  })erniit  its 
eniployetjs  to  jx'rform  their  services  at  any 
location,  under  its  control,  where  segregated 
facilities  are  maintained.  The  Conirat  tor 
certifies  further  thai  it  will  not  maintain  or 
provide  for  its  employees  any  segregated 
f.ic. lilies  at  any  of  its  establishn'ents.  and  that 
it  will  not  pennit  its  employees  to  perform 
their  services  at  any  location,  under  i'.s 
control,  whers  segregated  facilities  are 
maintained.  The  Conlrac  tor  agrei^s  that  a 
breach  of  this  rertifi(  ation  is  a  violation  of 
the  Equal  Opportunity  CIsuse  in  this 
Contract.  As  used  in  this  certifu  alion.  the 
lemi  "segregated  facilities"  means  any 
wailing  rooms,  work  areas,  restrooms  and 
washrooms,  restaurants  and  other  eating 
iirea";.  liineclor  ks.  locker  rcx»nis  and  other 
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storage  or  dressing  arees,  p. 
drinking  fountains,  recreaii 
entertainment  areas,  transpc  rl 
housing  facilities  provided 
whjch  are  segregated  by  exi 
aie  )n  fact  segregated  on  the 
f  oJor,  religion,  or  naticnaJ  c 
fcabit,  local  custom,  or  otheiV 
Coniractor  agrees  that  (exc? 
oblejned  identical  ctnificai^ 
projxjsed  subcontractors  for 
perjodsj  it  will  obtain  jdenn 
from  proposed  subc onirafo: 
a^vard  of  subcontracis  excef'i 
i*hjcb  are  not  exempt  from  I 
the  Equal  Opportunity  Clai:'5 
wil)  letfijn  such  certjficaiioni 
Set  Don  6 — Fra:ochJses  srjL 
Ihi:  Contractor  vxjJl  be  undw 
cbtajn  or  sss)st  m  obtaining 
8uihorjzai!ons,  permits  ci  a, 
required  to  be  obtained  by  -,jj 
Federal,  State,  Coui5ly,  rr:uni 
authority,  any  rights-of-way 
lands  or  any  agreements  bet 
hiiii  third  parties  with  mpei 
of  poles,  crofsings  or  any  o:n< 
intident  to  the  conslrucljon  e 
the  Proiecl. 

Section  7 — Nonassjgnmt  r>i 
7he  Contractor  will  not  essig; 
effected  by  an  acceptance  of :. 
any  part  thereof  or  enter  <nto 
with  any  person,  firm  cr  corpL. 
perforasance  of  the  Ccnlraclo: 
iftereunder,  or  any  part  ihfrtc 
c-pprovbl  in  writing  of  the  Oa 
SeciKn  8— Definition' 
a  The  term  Ow7jers>.  =  ;j  cijf, 
f  ngineer  employed  by  tft* 
or  engineer  retai.^ed  by  ihe  . 
designated  by  the  Owner  to  a 
japacity  The  Contractor  w.ji 


;  be!v>  Bt 


«..rg  Jo?5. 

or 

ation.  BT>d 
•J  employers 
Kit  directive  cr 
vif.js  fif  race, 

j?e  The 
wher*  .It  hf« 
ms  from 
pec  jfic  lime 
»]  tejiifiraTior.? 
pjior  to  the 
npSJOtOO 

pTOvisioT-f,  :J 
,  and  that  it 
IT)  3l<  file? 
!fiphi5-of-vi/a"i. 
no  c/bJjgation  ic 
hinchises 
als 
Owner  bcrri 
pal  01  olh*  J 
pjjvete 
r.  the  Owj.er 
10  the  iLJjLi  ijff 
T  waller 

jJ  CcntiK;] 

ifcf  CoLlraci 
OS  F7Dpo.<-al  c.T 
.^y  c;oniraf:l 

oiiOL  for  the 
5  obJigatiorjc 
:.  wjihout  ihi 


J  proi/ 


t  uer 


CFw  :iej 


Ji 


wnimg  by  the  Owner  of  ttjose 
act  for  the  Owner  at  the  time  c 
of  this  Proposal. 

h  The  tenn  Compkiwri  oi  C 
•hall  mean  full  performance  b 
Contractor  of  the  Contracicr's  Ifc 
under  the  contract  and  all  am«  d 
re-jsicns  thereof  relating  to  an  i 
the  Pro)ect  or  to  the  Prefect  en 
Contractor's  obligations  m  jes 
Cenjfic*ite  of  Contractor  and  ]:^f  mn 
Apreement— Line  txiensions  i 
111.  Section  2  hereof  and  (ii)  ih 
Inventory  rt:ferred  to  m  An;c.!« 
herfof. 

c  The  Xemt  Complelion  tha. 
pericrmance  by  the  Contractor 
Ccnlractor's  obligations  under 

and  ail  amendments  and 

rtJating  to  any  Section  of  the 


:i 


Proiect. 


B 


'  Ci  ■) 


Section  »— Extension  to  Su; 
AiMgns  Each  and  all  of  the  co 
agreements  contained  .n  the 
by  the  acceptance  of  the  Piopo.4j 
extend  io  and  be  binding  upon 
and  assigns  of  the  parties  ihtjf 

(Contractcrl 

By (President ! 

lAddrejs) 

Aii'r.t  .(Secretary) 


Date  of  Proposal 


Thif,  Tioposal  must  be  sigi. 
TH'.rm-  r  r  ihf  Ccntractrr  Jf  thr- 


f-d 


r;f  Judt  an 

07  b  yiTTT.i 

Ch^Titr  and 

m  'hat 
f  notified  .'T, 
designated  u 

a£c»piance 


the 

3]-gotjO.T 

dmenlf  a'-cl 

S*'f  tjon  cf 

pi  the 

ct  of  !j  I 
aity 
jd^j  Arti-..- 
ri.nal 
331,  Sedjcn  3s 


r'jfiarj  fujj 
.1  the 

heCtnlJo'i 
revjsj  vji  ibfjeoi 

:wit  oriDihi=' 


5-sors  and 

enanis  ar.'d 
lioctefJ«trd 
hall 

h*'  fill  C*f,«C7f, 


vrfj'h  the  fu'l 


a  partnership,  the  Proposal  must  be  f  igiied  ;.'i 
'he  partnership  name  by  a  partner  Jf  the 
Contractor  is  a  corporsljon,  the  Prcposal 
must  be  signed  :n  the  corporate  name  by  a 
duly  authorized  oiTicer  and  the  corpcrate  sea^] 
affixed  and  attested  by  the  Secrc tan  cf  the 
Corporation. 

Ccnslruawn  Un)U—Nex%r  ConsV^cTjort 
Section  1— Pole  Units 

A  pole  unit  consists  cf  one  pvlf  in  piace 
Ji  does  not  include  pole-tcp  assembly  unit  o: 
other  parts  attached  to  the  pcJe.  The  I'lrst  two 
digits  indicate  the  length  of  the  pvole;  the 
third  digit  shows  the  classifjcation  per  A.S  A 
(Example:  2S-6  means  a  pole  ::'.  fett  Icnp 
f less  6 ) 

Species  of  Timber  

Kind  of  Preservative-  (Ched  r.Tjtj 

1  Cifosole 2  Peritachlojophfr.:,,' 

3  Copper  Naphthenate ; 

4.  Waterbcme  Dreserv^uve — CC. 
ACZ,^ 

^5elhod  of  Treatment  (Check  ctj») 

:i  Pressure 2.  ThcTTTtal  pjc-uii. 

Pole  Plan  Under  Which  'he  Pc.ief  an  ic  tr 
Famished.  (Check  one) 

■J  Insured  Warranted 2  ludtptT^dtnily 

Inspected .  3  Quality  Af  Jird 

4  Either  Insured  Warranted 
Independenl.'y  Irtpetttd,  (i:  Q^.v^ny 
Assured 


lOvin»r  to  compjfcte ; 


L-.'i  pTiCt' 

Unit  r-O 

laJxji 

Ma?eT:£'s 

i.£tCJ 

and  rriB- 

1 

Section  A— Single  Phi)5t  PoJ»  7cr  -^^^--tiiv 
Units 

Section  B— V  Phase  Po.le  Top  A'-i^mbly  Vy..'-< 

A  pole  top  assembly  unit  ccnf  jsis  of  the 
hardware,  ciossarms,  and  their 
appurtenances,  insulstcirs,,  etc.,  except  t:-* 
wire,  required  to  support  the  p:;miiry 
conductors  It  does  not  inciade  the  poJt. 
Crossarm  pjns  include  2x2x3/8  inch  washer, 
nut.and  locknut 


L'n;l  pf.ce 


T^atet'Sis 


■■P 


Section  C— Thiee  Pha'*--  Palf  7,- 
Unns 

A  po!e  top  assembly  unit  (uns.'ts  oi  ir.r 
hdjdware,  crossarms,  and  their 
ippunenances,  insulators,  etc.,  except  ti€' 
wire,  required  to  support  the  primary 
ccnductoi^.  It  does  not  include  the  pole. 
Crossarm  pins  includ?  2i.2xVr.  zmfs  ime'Ai' 
x'ut,  and  Icknut 


Unit  price 

bnii  ^o 

Leber 

Materials 

lat<of  and 

mater  late 

c 

Section  D— Conductor  Assembly  Units 

A  conduf  tor  assembly  unit  consifts  oi 
3  000  foel  of  conductor  or  cabJe  ioi  piir/jixjef. 
secondaries  or  services,  and  includes  lie 
wires,  sleeves  for  splicing,  connectors,  inti 
armor  rods  w;ih  clips  or  airijor  vt-ire  wbei* 
necessary.  Trte  trimming  netesfary  fr-r 
mstajliyig  services  and  secondares  on  polf  t 
not  carrying  primary  line  is  included  with 
the  condu'.  tor  assembly  unit  and  shaJl  be 
performed  in  accordance  wi'J;  :he  direciliorif 
of  the  OivneT.  The  sen-ice  shall  be  connecl*^ri 
to  the  secondary  or  transformer  and  2  feM  oi 
conductor  or  table  shall  be  left  for 
connecimg  to  the  consumer's  ser.'<f  t 
entrance.  In  computing  the  comperisai.iorj  tc 
the  Conl.-at.lor  for  conductor  assembly  uni'} 
only  the  horizontal  distance  between 
tondutlor  supports  or  pole  stakes  shall  bt 
used.  The  conductor  or  cable  sizes  and  lyj*' 
listed  arc  'he  .manufacturer's  de<^.'j:riaii:..n 


Uni  pfice 

Ut4  ♦Jo 

labci 

rr-atenate 

D 

1 
i 

Section  E — Guy  Assembly  UhjTs 

A  guy  assembly  unit  consists  oi  :rst 
hardware  and  wire,  and  guy  insulator  -v^ta--}* 
necessary  An  overhead  guy  assemoly 
consists  of  an  overhead  guy,  a  pole,  and  a 
down  guy.  each  of  which  is  listed  sepitrately 
Guy  euardi,  are  designated  sepersif  ly 


Ur-.t  Vo 


Unit  pfice 


iatx-i 


WatCiS'-s  !  -£f<'  cric 


rr-Ble-  BU 


Section  F— Anchor  Assembly  U;;j1s 

An  anchor  assembly  unit  consjsts  oi  tht 

o'xhor  with  rod  complete,  ready  fcr 
Ma<  h.ing  tiie  gjy  wire 


Unit  puce 

iJC'it  'JO 

latoi 

1  '■■ 

'.later-a-s     ^^^'^'  ^nd 
rrateiialt 

F 

1 
1 
1 

Scciion  G — Transformer  A:ieir;rT;y  'JruH 

A  trensformei  assembly  unit  consists  oi  th< 
ironsformer,  its  proteciive  equipment,  and  if, 
tiardware  and  leads  with  their  connectors 
i^nd  supporting  insulators  and  p;rjs  Thj^  uriif 
does  not  mc  lode  the  pole  lop,  secondary 
»en«jcp,  or  groundjng  assemblies 


Unit  price 

Unit  No. 

l^bor 

Materials 

Labor  and 
materials 

G 

Section  J^ — Secondary  Assembly  Units 

A  secondary  assembly  unit  consists  of  the 
hardware,  insulators,  etc..  to  support  the 
secondary  conductors  or  cable.  It  does  not 
include  the  secondary  conductor  or  cable,  or 
any  hardware,  insulators,  etc.,  required  to 
support  service  conductors  or  cable. 


Unit  price 

Unit  No. 

Labor 

Materials 

Labor  and 
materials 

J 

Section  K — Service  Assembly  Unil.s 

A  ser\ice  assembly  unit  consists  of  the 
hard^vare.  insulators,  etc.,  required  to 
su[)port  the  service  conductors  or  cable,  ll 
doe;5  not  include  the  service  conductor  or 
cable,  or  any  hardware,  insulators,  etc.. 
required  to  support  secondary  conductors  or 
cable. 


Unit  price 

Unit  No. 

Labor 

Materials 

Labor  and 
materials 

K 

Section  M — Miscellaneous  Assembly  Units 

A  miscellaneous  assembly  unit  consists  of 
an  additional  unit  needed  in  the  Project  for 
new  line  construction  but  not  othenvise 
listed  in  the  Proposal.  This  section  inclu.ies 
grounding  assemblies  consisting  of  the 
conductor,  ground  rod,  grounding  plate, 
connectors  and  clamps  as  shown  on  the 
respective  drawings  for  the  various  types.  It 
also  includes  fuse  cutouts,  reclosers, 
sectionalizers,  sw^itches.  capacitors, 
regulators,  metering  and  other  assembly 
units. 


Unit  price 

Unit  No. 

Labor 

Materials 

Labor  and 
materials 

M 

Section  R — Right-of-Way  Clearing  Units 

Rl-10.  The  unit  is  1.000  feet  in  length  and 
10  feet  in  width  (to  be  measured  on  one  side 
of  the  pole  line)  of  actual  clearing  of  right- 
of-way.  This  includes  clearing  of  underbrush, 
tree  removal,  and  such  tree  trimming  as  is 
required  so  that  the  right-of-way,  except  for 

tree  stumps  which  shall  not  exceed 

in  height,  shall  be  clear  from  the  ground  up 
on  one  side  of  the  line  of  poles  carrying 
primary  conductors  of  the  width  specified. 
This  unit  does  not  include  clearing  or 
Irim.ming  associated  with  secondaries  or 
scr\  Ices  which  is  included  with  conductor 
unit';.  The  length  of  actual  clearing  shall  be 


measured  in  a  straight  line  parallel  to  the 
horizontal  line  between  stakes  and  across  the 
maximum  dimension  of  foliage  cleared 
projected  to  the  ground  line.  All  trees  and 
underbrush  across  the  width  of  the  right-of- 
way,  as  designated  by  the  Owner,  shall  be 
considered  to  be  grouped  together  as  a  single 
length  in  measuring  the  total  length  of 
clearing.  Spaces  along  the  right-of-way  in 
which  no  trees  are  to  't>e  removed  or  trimmed 
or  underbrush  cleared  shall  be  omitted  from 
the  total  m.easurement.  All  length  thus 
arrived  at,  added  together  and  divided  by 
1,000.  shall  give  the  number  of  1,000-foot 
Rl-10  units  of  clearing.  This  unit  includes 
the  removal  or  topping,  at  the  option  of  the 
Contractor,  of  danger  trees  outside  of  the 
right-of-way  when  so  designated  by  the 
Owner.  (Danger  trees  are  defined  as  dead  or 
leaning  trees  which,  in  falli.ng,  will  affect  the 
operation  of  the  line.)  The  Contractor  shall 
not  remove  or  trim  shade,  fruit,  or 
ornamental  trees  unless  so  directed  by  the 
Owner. 

Rl-20.  This  unit  is  identical  with  Rl-10 
except  that  width  is  20  feet  (to  be  measured 
10  feet  on  each  side  of  the  pole  line). 

Rl-30.  This  unit  is  identical  with  Rl-10 
except  that  width  is  30  feet  (to  be  measured 
15  feet  on  each  side  of  the  pole  line). 

Rl— 40.  This  unit  is  identical  with  Rl-10 
except  that  width  is  40  feet  (to  be  measured 
20  feet  on  each  side  of  the  pole  line). 

RCl-10.  RCl-20.  RCl-30,  RCl-40.  These 
units  are  identical  to  the  respective  Rl  units 
except  that  chemical  treatment  of  stumps  is 
required  in  addition  to  the  clearing  of 
underbrush,  tree  removal  and  tree  trimming. 

Additional  Requirements  (When  specifv'ing 
Rl  units  denote  type  of  disposal  (A  or  B).) 

A.  Trees,  brush,  branches  and  refuse  shall, 
without  delay,  be  disposed  of  by  such  of  the 
following  methods  as  the  Owner  will  direct 
(Owner  to  strike  out  methods  not  to  be  used): 

1.  Burned 

2.  Piled  on  one  side  of  right-of-way 

3.  Roller  chopped  and  left  on  right-of-way  in 
such  a  manner  as  not  to  obstruct  roads, 
ditches,  drains,  etc. 

4.  Other  (describe) 

B.  Trees  that  are  felled  shall  be  cut  to 
commercial  wood  lengths,  stacked  neatly, 
and  left  on  the  right-of-way  for  the 
landowner.  Commercial  wood  length  means 
the  length  designated  by  the  Owner  but  in  no 
case  shall  it  be  required  to  be  less  than 

( _)  feet.  Brush,  branches. 

and  refuse  shall,  w  ithout  delay,  be  disposed 
of  by  such  of  the  following  methods  as  the 
Owner  will  direct  (Owner  to  strike  out 
methods  not  to  be  used); 

1.  Burned 

2.  Piled  on  one  side  of  right-of-way 

3.  Roller  chopped  and  left  on  right-of-way  in 
such  a  manner  as  not  to  obstruct  roads, 
ditches,  drains,  etc. 

4.  Other  (describe) 


Unit  price 

Unit  No. 

Labor 

Materials 

Labor  and 
materials 

R 

Section  S — Substation  Assembly  Units 

A  substation  assembly  unit  consists  of  the 
complete  substation  ready  for  connection  of 
the  line  conductors,  as  shown  on  the 
substation  drawings  attached. 


Unit  price 

Unit  No. 

Labor 

Materials 

Labor  and 
materials 

S 

Section  L'D — Underground  Cable  Assembly 

Units 

An  underground  cable  assembly  unit 
consists  of  1 .000  feet  of  cable  for 
underground  primaries,  secondaries  or 
services.  It  does  not  include  the  conduit, 
plowing,  trenching  and  backfilling,  or  the 
termination  of  the  primary  cable  which  are 
provided  for  in  other  assembly  units.  It 
includes  the  termination,  connection  and 
sealing  of  secondary  and  service  cables  arid 
conductors  as  show-n  in  the  specifications 
and  construction  drawings,  and  ail  primarv. 
secondary  and  service  cable  splices  (buried 
cable  may  be  spliced  only  when  and  where 
permitted  by  the  Owner.'-)  In  computing  the 
compiensation  to  the  Contractor  for 
underground  cable  assembly  units,  only  the 
distance  between  stakes,  paralleling  the  cable 
shall  be  used.  The  number  of  units  so 
computed  will  include  all  cable  installed  in 
place  in  all  specified  trenches,  rise.'-s, 
conduits,  crossings,  manholes,  transformers, 
terminal  housings  and  meter  boxes. ')  The 
conductor  or  cables  listed  are  the 
manufacturer's  designation  of  types,  size, 
voltage  rating  and  material.  The  Contractor 
and  the  Owner  shall  jointly  perform  cable 
acceptance  tests  on  installed  cable  in 
accordance  with  the  specifications  using  test 

equipment  furnished  by  the . 

(Owner  to  insert  Oxvner  or  Contractorl. 


Unit  price 

Unit  No. 

Lat3or 

Materials 

Latxir  and 
materials 

UD 

Section  U'G — L'ndt?rground  Transformer 
Assembly  Units 

An  underground  transformer  assembly  unit 
consists  of  the  transformer,  its  housing, 
warning  sign,  switches,  over-current 
protective  devices,  grounding  loop,  and 
hardware  and  leads  with  their  connectors 
and  supporting  insulators  installed  in  place. 
This  unit  includes  the  cable  terminations  but 
does  not  include  lightning  arresters,  fault 
indicators,  ground  rods  or  trenching.  For 
submersible  transformers,  it  includes  the 
cable  terminations,  the  enclosurj  and  cover. 


' Owi;t'r  c;!iP4  k  liere  if  primary  splices  mi' 

peimitled: 

^ Owimr  Lhptk  here  if  .socondary  and 

servic;i!  splices  are  permitted. 

'___ Owner  check  here  if  12  feet  ofscrviu! 

conductor  is  to  be  left  as  a  coil  three  feet  from  the 
liuildiiig  with  ends  rapped  In.strad  of  ronnertion  In 
meter  box. 
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draindble  material  (when  spet 
fexravation  when  required.  Ffr 
transformers,  it  does  not  intJ 
preparation,  drainable  materti 
compaction  which  are  incluctd 
assembly  units. 


Unit  No. 


UG 


Unit  p  ice 


Labor 


Mate:  afs 


Section  l"K— Underground  .Si 
Service  Assembly  Units 

An  underground  secondary 
dtsemb.'y  unit  consists  of  sera 
service  cable  terminal  housing 
place.  It  includes  the  power  pi 
(when  required),  mounting  h' 
warning  sign,  directional  marl 
identification  marking,  and  th 
identiflcaiirn  tags.  If  does  not 
r&ble  te:  ^inafions,  ground  rot 
required 


:ondar\  and 


and  servit  e 
idarv'  or 
mounted  in 
des'al.  stake 
dware. 
er,  housing 

cable 
riclude  the 

or  pad.  when 


Unit  No. 


UK 


Unit  pri  ;e 


Labor 


Materi,  ils 


Se<.fion  UM— Miscellaneous  U 
Assembly  Units 

A  miscellaneous  unJergroui; 
unit  consists  of  an  additional 
the  Project  for  new  constructi. 
otherwise  listed  in  the  Proposa 
includes  the  miscellaneous  ass 
shown  on  the  respective  un   _ 
constrjclion  drawings.  Where 
u.^its  consist  of  or  include  a  ^. 
termination,  the  unit  includes 
preparation  of  the  cable  to 
termination,  the  stress  cone  anc 
(onnection  of  the  cable  to  the  . 
equipment.  Pad  a.ssembly  units 
section  and  include  the  site  pre 
bedding,  drainable  material  wh- 
cable  slot,  backfilling,  tamping 
.11  place. 


Unit  No. 


Uivt 


Unit  prlo  i 


Labor 


Material  > 


Section  UR— Underground  E.x( Ration 
-Assembly  Units 

URl-S  (D)  Plow  ing  Assemblv 
Consists  of  o:ie  (1)  Lueal  foot  of 
soil,  measured  parallel  to  the  su 
ground,  to  a  specified  depth  (D) 
including  the  co.mpacting.  exce{ 
spec ific^lly  provided  for  in  othe 
unit  includes  all  material  and  lal 
in  the  repair  and/or  replacement  of 
roads,  drix-es.  fences,  lawns,  s 


is  spp<  ified. 
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.  backfilling  or 
in  the  pad 


Labor  and 
materials 


Labor  and 
materials 
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Labor  and 
rr,aterials 


Unit.  Soil- 
slowing  in 
face  of  the 
in  inches, 

as 

units.  This 

tor  required 

streets. 


hn  bbe 


.t>lp  ir.nlpridl 


watermains,  pipes,  pipelines  and  contents, 
underground  power  and  telephone  facilities, 
buried  sewerage  and  drainage  facilities,  and 
any  other  property  damaged  during  the 
plowing  of  the  cable,  except  as  specifically 
provided  for  in  other  units.  This  unit  does 
not  include  underground  cable  facilities 
installed  in  the  slot.  Note:  Where  in  the 
judgment  of  the  Owner  greater  than  normal 
difficulty  will  be  involved  in  plowing 
because  of  the  presence  of  underground 
facilities  of  other  utilities,  this  unit  will  be 
suffixed  by  the  letter  "T'.  This  will  be 
applicable  only  in  those  areas  predesignated 
by  the  Owner  on  the  detail  maps  herein.  All 
plowing  outside  of  the  predesignated  area  on 
the  map.  regardless  of  the  difficulty  in 
placement  actually  expe.-ienced,  will  be 
inventoried  as  the" regular  URl-S  (D)  units. 
If  field  conditions  show  the  existence  of  rock 
to  prevent  the  placing  of  the  cable  in  soil  to 
the  depth  required  in  the  specifications  the 
Owner  may  specify  UR2-R  units.  Wh«re 
more  than  one  cable  is  to  be  installed  i.i  the 
slot,  the  URl-S  unit  designation  should  bo 
modified  by  a  suffix  corresponding  to  the 
number  of  cables  installed.  For  example, 
URl-S  (D)3c  for  3  cables  plowed  at  one  t'me 

UR2-S  (D&W)  Trenching  Assombly  Unit. 
Soil— Consists  of  one  (1)  lineal  foot  of 
trenching  in  soil,  measure  parallel  to  the 
surface  of  the  ground,  to  a  specified  depth  (D) 
and  width  (W),  in  inches,  including  the 
e.xcavation,  and  backfilling  and  compacting. 
This  unit  includes  all  material  and  labor 
required  in  the  repair  and/or  replacement  of 
streets,  roads,  drives,  fences,  lawns, 
shrubbery,  watermains.  pipes,  pipelines  and 
contents,  underground  power  and  telephone 
facilities,  buried  sewe.-sge^and  drainage 
facilities,  and  any  otfjer  property  damaged  by 
the  trenching,  except  as  specifically  provided 
for  in  other  units.  This  unit  does  not  include 
underground  cable  facilities  installed  in  the 
Irene  h  or  cable  bedding  assembly  units, 
when  required.  Note:  Where  in  the 
judgement  of  the  Owner  greater  than  normal 
difficulty  will  be  involved  in  trenching 
because  of  the  presence  of  underground 
facilities  of  other  utilities,  this  unit  will  be 
suffixed  by  the  letter  "T".  This  will  be 
applicable  only  in  those  areas  predesignated 
by  the  Owner  on  the  detail  maps  herein. 
Where  more  than  one  cable  is  to  be  installed 
in  the  trench,  the  regular  UR2-S  unit 
designation  should  be  modified  by  a  suffix 
corresponding  to  the  construction  drawing 
for  the  type  of  cable  placement  desired. 

UR2-R  (D&W)  Trenching  Assembly  Unit. 
Rock— Consists  of  one  (1)  lineal  foot  of 
trenching  in  rock,  measured  parallel  to  the 
surface  of  the  ground,  to  specified  depth  (D) 
and  width  (W).  in  inches,  including  the 
excavation,  and  backfilling  and  compacting 
to  place  cable  to  the  depth  specified  in  the 
Specifications.  This  unit  will  be  specified  by 
the  Owner  only  when  field  conditions  at  the 
site  show  the  existence  of  rock  at  a  depth 
preventing  the  placing  of  the  cable  in  soil  to 
the  depths  required  in  the  Specifications. 
This  unit  includes  all  material  and  labor 
r«>quired  in  the  repair  and/or  replacement  of 
streets,  roads,  drives  fences,  lawns, 
shrubbery,  watermains,  pipes,  pipelines  and 
contents,  underground  power  and  telephone 
facilities,  buried  sewerage  and  drainage 


facilities,  and  any  other  property  damo^ed  by 
the  trenching,  except  as  specifically  provided 
for  in  other  units.  This  unit  does  not  include 
undei^round  cable  facilities  installed  in  thir 
trench  or  cable  bedding  assembly  units 
when  required. 

UR-3  Cable  Bedding  Assembly  Unit- 
Consists  of  one  (I)  lineal  foot  of  a  two-inrh 
bed  of  clean  and  or  soil  placed  in  the  trench 
under  the  cable  and  a  four-inch  layer  of  clean 
sand  or  soil  backfill  over  the  cable  to  the 
width  of  the  trench. 

Note:  The  exact  location  and  number  of 
units  shall  be  determined  by  the  Owner  afier 
the  trenches  are  open  in  those  areas  where 
rock  or  other  conditions  make  special 
bedding  necessary. 

UR-4a  Pavement  Assembly  Unit, 
Asphalt— Consists  of  the  labor  and  maii-niil 
necessary  to  remove  and  restore  one  (1)  lineal 
foot  of  asphalt  pavement,  measured  along  thf 
route  ol  the  cable,  including  any  trenchine. 
necessary  to  place  the  cable  at  the  required 
depth.  All  work  shall  be  performed  in 
accordance  with  the  requirements  of  state  or 
local  authorities. 

UR-^c  Pavement  As.sembly  Unit, 
Concrete— Consists  of  the  labor  and  m.iterial 
necessary  to  remove  and  restore  one  (1)  lineal 
loot  of  concrete  pavement,  measured  .ilong 
the  route  of  the  cable,  including  any 
trenching  necessary  to  place  the  cable  at  the 
required  depth.  All  work  shall  be  per.formed 
in  accordance  with  the  requirements  of  ? t.ite 
or  local  authorities. 

UR-5  (     )  Underground  Pipe  Crossing 
Assembly  Unit— Consists  of  one  (1)  lineal 
foot  of  steel  pipe,  of  the  inside  diameter,  in 
inches,  specified  in  the  last  digit  of  the 
assembly  unit  designation,  installed  in  plate. 
This  unit  includes  the  pushing  of  pipe  and 
any  excavation,  backfilling  and  tampi.ng 
necessary  for  the  installation  of  the  pipe.  The 
pipe  will  be  installed  at  the  depth  specified 
by  the  Chvner.  Underground  cable  instalUnf 
in  the  pipe  is  not  included  in  this  unit. 

UR-6  Underground  Nonpipe  Crossing 
Assembly  Unit— Consists  of  the  labor  in 
providing  a  hole  in  soil  one  (1)  foot  in  length 
of  a  diameter  sufficient  to  accommodate  the 
cable  to  be  installed  therein.  The  depth  of  the 
hole  below  the  surface  of  the  ground  shall  be 
specified  by  the  Owner.  This  unit  includes 
any  excavation,  backfilling  and  tamping 
necessary  for  the  installation.  This  unit  may 
be  used  where  the  permanent  installation  of 
a  steel  pipe  under  the  UR-5  unit  is  not 
required.  Underground  cable  installed  in  the 
hole  is  not  included  in  this  unit. 


Unit  price 

Unit  No. 

Labor 

Matenals 

Labor  and 
materials 

UR 

' 

Construction  Units— Line  Changes 

The  general  heading  of  Line  Changes 
applies  to  the  changing  of  existing  lines  or 
portions  thereof  from  their  existing  phasing, 
wire  size,  and  type  to  new  phasing,  wire  size, 
and  type  and  the  removal  of  existing  lines  or 
portions  thereof  and  replacing  with  new  lines 
in  clo.se  proximity  thereto.  In  general  line 
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changes  involve  three  types  of  assembly  units 
as  t'oliows: 

Section  H — Conversion  assembly  units; 
Section  I — Removal  assembly  units; 
Section  N — New  construction  assembly  units 
on  existing  lines  or  in  replacing  lines. 

The  assembly  units  that  are  included  in 
Sections  H,  I,  and  N  are  defined  by  sj-mbols 
and  descriptions  which  follow  together  with 
the  applicable  descriptions  included  under 
New  Construction.  Where  the  descriptions 
are  not.correct  or  sufficiently  explicit,  or 
when  special  units  are  not  co%ered  by 
Construction  Drawings,  descriptions  have 
been  provided  by  the  Owner  in  the  respective 
sections. 

Work  included  in  these  sections  shall  be 
performed  under  a  schedule  of 
deenergization  and  operating  procedures  as 
set  forth  by  the  Owner  at  the  time  of  release 
of  any  Section  involving  work  on  existing 
lines.  The  Contractor  will  so  plan  and 
perform  its  work  that  it  will  be  possible  to 
safely  reenergize  all  lines  involved  at  the 
expiration  of  the  time  limits  set  up  in  the 
schedule  to  resume  service  to  all  consumers 
being  served  prior  to  deenergization.  Prior  to 
commencement  of  work  each  day  on  lines  to 
be  deenergized,  and  upon  completion  of 
work  each  day  on  such  lines,  the  Contractor 
will  notify  the  Owner  thereof  in  writing  or 
in  such  other  manner  as  the  circumstances 
permit. 

Section  H — Conversion  Assembly  Units 

Conversion  assembly  units  are  pole-top 
assemblies  and  cover  the  furnishing  of  all 
labor  and  additional  m.aterials  for  changing 
an  existing  assembly  unit  to  a  new  assembly 
unit,  utilizing  certain  items  of  materials  of 
the  existing  assembly  unit  on  poles  to  be  left 
in  place.  Any  materials  removed  from  the 
existing  assembly  units  which  are  not 
required  in  the  construction  of  the 
conversion  assembly  unit  are  to  be  reused  by 
the  Contractor  in  the  construction  of  other 
assembly  units,  or  returned  to  Owner's 
warehouse,  as  directed  by  the  Owner. 

Conversion  assembly  units  are  specified  by 
the  prefix  H  with  the  new  construction 
assembly  unit  designation  shown  first  and 
the  existing  assembly  unit  designation  shown 
last.  For  example,  an  H  Bl-Al  signifies  the 
conversion  of  an  existing  Al  assembly  unit 
to  a  Bl  assembly  unit  (as  was  defined  in  the 
description  of  construction  assembly  units). 
In  this  instance  the  Contractor  utilizes  the 
existing  pintype  insulator,  single  upset  bolt 
and  neutral  spool  and  furnishes  the 
additional  crossarm.  crossarm  pins,  braces, 
machine  bolt,  carriage  bolts,  lag  screw,  and 
insulator  required  for  the  new  unit.  The 
Contractor  transports  the  pole-top  pin  and 
two  machine  bolts  to  the  warehouse  or  uses 
them  on  the  Project  as  directed  by  the  Owner. 

The  Conversion  assembly  units  also 
include  the  furnishing  of  all  labor  and 
materials  in  the  transferring,  resagging  and 
relying  of  conductors  from  one  position  on 
the  pole  to  a  different  position  on  the  pole 
where  such  transfers  are  required.  Where 
replacement  of  conductor  is  required,  the 
existing  conductor  will  be  removed  under 
Section  I  and  the  new  conductor  installed 
under  Section  N.  Where  replacement  of  a 
pole  is  required,  the  existing  pole  and  polo- 


top  assembly  will  be  removed  under  Section 
I  and  the  new  pole  and  pole-top  assembly 
will  be  installed  according  to  Section  N  and 
no  H  units  will  be  involved. 

Conversion  assemblies  are  listed  in  three 
subsections  for  converting  p>ole-top 
assemblies  from  single  to  V  phase,  single  to 
three  phase,  and  V  to  three  phase.  The 
following  descriptions  apply  to  only  those 
conversion  units  not  sufficiently  explicit: 


Unit 


Description 


Subsection  H  (B-A)     1  Phase  to  V  Phase 


Unit  price 

Unit  No. 

Latx)r 

Materials 

Labor  and 
materials 

H 

Subsection  H  (C-A)  1  Phase  to  3 
Phase 


Unit  price 

Unit  No. 

Latxir 

Materials 

Labor  and 
materials 

H 

Subsection  H  (C-B)    v  Phase  to  3 
Phase 


Unit  price 

Unit  No. 

Labor 

Materials 

Labor  arKJ 
materials 

h 

Section  I — Removal  .\ssembly  Units 

Removal  assembly  units  cover  the 
furnishing  of  all  labor  for  the  removal  of 
existing  units  of  construction  from  existing 
lines,  disassembling  into  material  items,  and 
all  labor  and  transportation  for  the  returning 
of  all  materials  to  the  warehouse  of  the 
Owner  in  an  orderly  manner  or  transporting 
elsewhere  to  the  site  of  the  Project  for  reuse 
in  the  prosecution  of  this  Contract  as  directed 
by  the  Owner.  All  materials  removed  remain 
the  property  of  the  Owner.  The  provisions  for 
Owner-Furnished  materials  in  the  Proposal 
shall  apply  if  such  materials  are  reused  for 
construction  of  the  Project. 

The  unit  removal  prices  shall  include  all 
materials  and  labor  required  to  reinstall  in 
accordance  with  specifications  any 
conductors  temporarily  detached.  The 
Contractor  will  reinstall  at  his  own  expense 
any  other  units  removed  by  him  for  his  own 
convenience. 

The  removal  units  are  specified  by  the 
prefix  I  and  followed  by  the  assembly  unit 
designation  of  existing  assembly  unit  to  be 
removed.  For  example,  an  I-Al  signifies  the 
removal  of  an  A 1  assembly  unit.  The 
following  special  notes  apply  to  specific 
removal  units: 


a.  Poles.  All  poles  of  the  same  height, 
regardless  of  pole  class,  are  designated  by  the 
same  unit.  Thus  an  1-30-foot  pole  signifies 
the  removal  of  a  30-foot  pole  of  any  class. 
The  Contractor  is  not  required  under  this 
unit  to  remove  from  the  pole  any  ground  wire 
or  pole  numbering  attached  to  the  pole.  This 
unit  includes  the  refilling  and  tamping  of 
holes  in  a  workmanlike  manner  unless  they 
are  to  be  reused. 

b.  Pole-top  Assemblies.  The  unit  of 
removal  of  pole-top  assemblies  includes,  in 
addition  to  the  removal  of  the  assembly  itsplf, 
any  necessary  handling,  resagging,  and 
retying  of  conductors  in  those  cases  where  an 
existing  pole-top  assembly  wi'l  be  removed 
and  replaced  by  a  new  pole  top  assembly  and 
where  any  existing  conductor  is  to  be  reused. 

The  unit  of  removal  of  pole-top  assemblies 
also  includes  any  holding  or  handling  of 
mainline  or  tap  conductors  at  lap  lines, 
angles,  and  deadends  where  such  is 
involved,  and  the  reinstalling  of  such 
conductor  in  accordance  with  the 
specifications;  for  example,  an  I-A5-4  will 
include  the  disconnection  of  tiie  tap 
conductors,  snubbing  off  the  tap  line  at  the 
nearest  practical  point  and  the  reconnection 
and  resagging  of  these  tap  conductors  if 
neces.sary  to  the  new  tap  assembly  when 
installed.  The  nev.-  unit  of  construction, 
however,  will  be  specified  separately  in 
Section  N. 

c.  Conductor.  Tlie  conductor  removdi  unit 
covers  the  removal  of  l.OfX)  feet  of  conductor 
or  cable  and  reeling  or  coilin;;  it  in  a 
workmanlike  manner  in  such  a  way  that  it 
can  be  reused  by  the  Contractor  or  the 
Owner.  The  Owner  will  furnish  to  the 
Contractor  reels  if  it  is  to  be  returned  to  the 
Owner's  warehouse  on  reels.  The  removal 
unit  for  each  size  of  conductor  or  cable  is 
shown  by  the  prefix  1  followed  by  D  erii  the 
conductor  or  cible  type;  thus  an  I-D  6AC\VC 
signifies  the  removal  unit  for  l.OOC  fije!  of  6 
A  Copperweld-copper  condu.:lor. 

d.  Guys.  All  guys  regardless  of  length,  type 
of  attachment,  or  size  of  guy  strand  are 
specified  by  the  same  unit;  thus  an  I-E 
signifies  the  removal  of  any  guy. 

e.  Anchors.  Only  anchor  rods  are  to  be 
removed  by  the  Contractor  in  anchor  removal 
units.  The  anchors  will  be  left  in  the  ground; 
thus  an  I-F  signifies  the  removal  of  any 
anchor  rod.  If  the  rod  cannot  be  unscrewed, 
the  end  of  the  rod  shall  either  be  cut  off  or 
bent  down  so  that  the  rod  will  be  at  least  18 
inches  below  ground. 

f.  Transformers.  The  unit  for  removal  of 
transformer  assembly  units  is  divided  mto 
two  sections,  (1)  Conventional  Transformer 
Assembly,  and  (2)  Self-protected  Transformer 
Assembly.  Only  one  unit  is  specified  for  each 
type,  and  all  sizes  of  transformers  from  1  to 
1.5  kVA  within  each  group  will  be  covered  by 
the  same  unit.  ".Self-protected"  refers  to 
transformers  where  all  protective  equipment 
is  mounted  on  or  within  the  transformer. 
"Conventional"  refers  to  transformers  when- 
protective  equipment  is  mounted  scpcrately 
from  the  transformer.  The  unit  is  designated 
by  the  prefix  I  followed  by  the  description  of 
the  unit  to  be  removed;  thus  I-G 
Conventional  signifies  the  removal  of  a 
conventional  transformer  assembly  for  any 
size  transformer  from  1  to  15  kVA. 
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g.  Secondoiv  Units.  The  un 
i;f  secondar>'  assemblies  inclu 
to  the  removal  of  the  assembi' 
iieressarv  handling  such  as  ui 
resagging.  and  retying  of  sef:o; 
(.ondiictor  or  cables  where  exi 
conductor  or  cable  is  to  be  n-i 
!n  addition,  the  unit  for  ren 
secondary  assembly  includes 
holding  of  any  conductor  at  t 
iui-h  is  involved,  and  the  rein 
tap  conductor  in  accordance 
spec-'ficalions. 

h.  Service  Unit.  The  unit  fu 
strvice  assemblies  includes,  i. 
itie  removal  of  the  assembly  it: 
necessary  handling  such  as  un 
ro.saggii^i:  and  retying  of  5Pr\i( 
f.afiie  wiierp  -j.xisiing  service  c 
I  iiblfc  is  tc  be  reused. 

The  following  descriptions  a 
those  re!7ioval  units  not  suiTit  i 
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Unit 


Desc.'ipi  on 


Ur.lt  No. 


Urjt  labor 


>rice 


S'  <  .ip;]  N— New  Assembly  Uin 

The  purpose  of  thi?  section  i< 
(  nipleie  new  units  of  ccns'nn 
^t:ih  units  are  to  he  added  to  c.\ 
c:r  installed  ii  replarirg  iin-s. 

7 he  tinils  as  covered  hv  t.^.^s  s 
s.ime  as  tne  units  descrihVd  in 
L  ;;its — Neu  Ccnstrui-tion.  e.xre 
L.'iiJs  are  prefixed  by  the  let;.-r  f 

For  exanple.  a;:  .\40-li  vnii  c 
i.  rnishingof  all  materia!  and  la 
installation  o'  a  40-€  pjlr  eithe 
txistirg  distribution  ii.ne  bei.ng 
!^e  Owner  or  in  a  new  line  beic 
to  replac  e  an  exisjing  distribuiic 
c.ptrbtedhy  :'•  'Owner. 

The  follow.!,^  descriptions 
those  new  units  not  sutficienilv 


Unit 


Descnpiic  n 


Unit  tiio. 


Uni!  price 


Latxtr 


Material! 


Af  t  fptu::rf 

1  he  undersigned  hereby  ac:c  ep 
foregoing  Proposal  of 

_ .  to  construct  the  rtira!  e 

f""!ect 19 Line  Ext 


In 


(Ow  ner) 

(t'resident) 

Se*     tary 

Da;.  .jfCon!rs(  t 
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lEad  of  clause) 

§  1726.343  Distribution  line  extension 
construction  contract  (labor  only),  REA 
Form  792. 

The  contract  form  in  this  section  shall 
be  used  when  required  by  this  part. 

Distribution  Line  Extension  Construction 
Contract  (Labor  Only) 

Proposal  .    ■ 

To: . (hereinafter  called  the 

"Owner"). 

Article  I — General 

Section  1— Offer  to  Construct.  The 
undersigned  (hereinafter  called  the 
"Contractor")  hereby  proposes  to  con«^(ruct 
for  the  prices  hereinafter  stated,  wiih 
materials  furnished  isy  the  Ow  ner.  the  rural 

elecL'ic  project 19 Line 

Extensions  (hereinafter  called  "Project")  in 
strict  accordance  with  the  Plans, 
Spfccifiiaticns,  and  Constniction  Drawings 
hereinafter  lefe.-red  to.  The  Contractor 
understands  and  agrees  that  the  Project  will 
consist  of  line  extensions  and  additions  and 
li.'-.e  changes  or  s;m.i!ar  work  usually 
a.ssociated  with  overhead  or  underground 
distribution  system  improvement  or 
extension  work  all  located  within  the  area 
served  or  ultimately  to  be  served  bv  the 
Owner  and  that  the  exact  location  and  scope 
of  individual  sections  of  the  Project 
(hereinofter  called  "Sections")  will  be  made 
known  to  the  Contractor  from  time  lo  time  as 
p.-ovided  in  Article  II.  Section  1  hereof;  snd 
provid.^d.  hoivever.  that  the  Contractor  shall 
not  be  obligated  to  start  conslructiun  of  any 
.Section  unless  the  cost  of  constmriion  of  the 
.Section  computed  on  the  unit  prices  of  this 

Propcjsal  slirll  amount  to  at  least 

dollars  (.S )  and  provided  further  that 

the  Owner  shri'l  be  obligated  to  release  to  the 
Cimtractor  for  construction  at  least  one 
.Section  pursuant  to  the  provisions  of  this 
Proposal. 

Section  2— Additional  Proje'  ts.  From  time 
lo  I'm;-  the  Owner  and  the  Contractor  may 
enter  into  negotiations  for  the  performance  of 
work  at  labor  prices  which  may  differ  from 
those  in  the  Propo.sal  (such  work  being 
hereinafter  called  "Additional  Projects '). 
Ex(  ept  as  ma\-  otherwise  be  agreed  upon  in 
w  riting  by  the  Owner  and  the  Contractor  at 
the  time  the  supplemental  contract  for  the 
Additional  Project  is  negotiated,  the 
provisions  of  the  Contract  (or  the  Project 
shall  applv. 

Section  3— Proposu!  on  l.'nit  Basis.  The 
Contn:ctor  understands  and  agrees  that  the 
various  Construction  Units  considered  in  this 
Proposal  are  defined  i)y  symbols  and 
descriptions  in  tins  Proposal,  that  the 
Proposal  is  made  on  a  unit  basis,  and  that  the 
Owner  may  specify,  as  provided  in  Article  II. 
Section  1  hereof,  any  number  or  combination 
of  Construction  Units  which  the  Owner,  may 
deein  necessary  for  the  ccjnstniciion  of  the 
Project.  If  kinds  t,i  Construction  Units  for 
which  prices  a.^e  not  established  in  this 
Proposal  are  necessary  for  the  c  onstructian  of 
the  Project,  the  prices  of  such  .ndditional 
Units  shall  be  as  agreed  upon  in  writing  by 
the  Owner  and  the  Contrar:tor  prior  tC)  the 


lime  of  installation.  The  unit  pri(  cs  herein 


set  forth  are  applicable  to  work  performed  on 
unenergized  lines.  Such  unit  prices  shall  he 

increased  by ( )  percent  for 

all  units  installed  on  energized  lines  in 
accordance  with  instructions  of  the  Owner, 
as  provided  in  Article  U,  Section  Ig. 

Section  4— Description  of  Contract.  The 
Specifications  and  Construction  Drawings  set 
forth  in: 

REA  Form  004.  Specifications  and 
Urawir;gs  for  7.2/12.5  kV  Line  Construction: 

KEA  Form  803.  Specifications  and 
Drawings  for  14.4/24.9  kV  Line  Construuion: 

RE.-\  Form  806.  Specifications  and 
Drawings  for  Underground  ElecU-ic: 
Distribution; 

as  applicable,  which  by  this  referent*  are 
incorporated  herein,  tcigether  with  the  Plans. 
Proposal  and  Acceptance  constitute  the 
Contract.  The  Plans,  consisting  of  map«^  and 
special  drawings,  and  approved 
modifications  in  standard  specifications  a.'e 
attached  hereto  and  identified  as  follows: 


Section  5 — F'amiliarily  wi'h  Conditions. 
The  Contractor  acknowledges  that  it  has 
made  a  careful  examination  of  the  site  of  tht 
Project  and  of  the  Plans,  Specifications  and 
Co:i.siruc!ion  Drawings,  and  has  l)ecome 
informed  as  to  the  location  and  nature  of  the 
proposed  construction,  the  transportation 
facilities,  (he  kind  and  character  of  scji)  and 
te-din  lo  be  encountered,  the  kind  cf 
equipment,  tools,  and  other  facilities 
required  befo.re  and  during  the  conitrutiicn 
of  the  Piviject  and  has  become  acquainted 
with  the  ovaiidbiUty  status  of  .materir.ls  to  be 
furnishfed  by  the  Owner  aiid  v.  ith  the  hihcr 
conditions  whii:h  would  affect  work  on  the 
Project. 

Section  fi— License.  The  Contractor 
warrants  that  a  Contractor's  !icen;:e  is 

is  not required,  and  if 

required,  i!  possesses  Contractor's  License 

No. for  the  State  of in 

which  the  Project  is  located,  and  said  lit  er.s,- 

expires  on ,  19 . 

Section  7— Contractor's  Re.';ources.  The 
Contitictor  warrar.ts  that  it  possasses 
adequate  financial  resources  for  the 
perforir,ar;c«  of  the  work  ccjvered  by  this 
Proposal  and  that  it  will  provide  necessary 
tools  and  equipment  and  c  qiialified 
superintendent  and  other  employees. 

Section  »— Changes  in  Construe  tion.  The 
Contractor  agrees  to  make  such  chang(  s  in 
constniction  previously  installed  in  the 
Project  by  the  Contractor  as  required  by  the 
Owner  on  the  following  basis: 

The  cc.-;t  of  labor  shall  be  the  reasoiUiijle 
(  ost  thereof  as  agreed  upon  by  the  Conir;i(  lor 
and  the  Owner  but  in  no  event  shall  it  ext  fed 
two  (2)  times  the  labor  price  quote  d  in  the 
Proposal  for  the  installation  of  the  unit  to  he 
changed.  Such  compensation  shall  be  in  lieu 
of  any  other  payment  for  the  install.-.tion  and 
removal  of  the  original  unit  but  shall  not 
include  the  cost  of  the  installation,  if  any.  of 
a  new  or  replacing  unit,  payment  for  w  hie  h 
shall  be  made  at  the  unit  price  as  quoted  in 
the  Proposrfl. 

No  payment  shall  be  piade  to  the 
(ioiitrrctor  for  correcting  e.Tors  or  omissiois 
on  the  part  of  the  Contractor  which  result  in 
( onstruction  not  in  ace  ordcnce  with  the 
Pliins  .:nd  Specific  ations. 
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.Article  1! — Construction 

Section  1 — ^Time  and  ManntT  of  Work.  The 
Contractor  agrees  to  be  prepared  to 
commence  the  construction  of  the  Project 
within  fifteen  (15)  calendar  days  after  written 
notit:e  by  the  Owner  of  acceptance  of  the 
Proposal.  The  Contractor  aRree";  -o  rommence 

construction  of  a  Section  within ( 

)  days  after  receipt  in  writing  from 

the,  Owner  of  the  foliowing: 

a'.  Location  and  number  of  the  various 
Construction  Units  required  for  construction 
of  the  Section  (hereinafter  called  the  "Staking 
Sheets"). 

b.  Itemized  list  of  the  materials  required  for 
the  construction  of  the  Section  and  an 
authorization  by  the  Owner  for  the 
Ctjntractor  to  obtain  such  maleritils  frtim  the 
Owner's  w  arehouse  located  at . 

c.  A  schedule  showing  the  rate  at  which 
(onstriictiori  of  the  Section  shall  proceed  and 
the  total  number  of  calendar  days  (excluding 
Sundays)  to  be  allowed  for  crompletion; 
|)rovid«d.  however,  that  the  required 
comijietion  ti.me  for  any  Section  sh.vU  nut  be 
Ifjs  than ( )  days  or 

^ ( )  days  jjermiie  of  line. 

•.vhichever  is  the  greater,  which  days  shall  be 


calendar  days  (excluding  Sundays).  The  time 
of  the  compietion  of  the  Section  is  of  the 
t's^Hncr-  of  the  contract  to  be  effected  b\ 
acceptance  of  this  Proposal. 

d.  A  statement  that  all  required  easements 
niid  rights-of-way  have  been  obtained  from 
the  owners  of  the  properties  across  whi{  h  the 
SecTtior:  is  to  be  constructed  (including 
tenants  who  may  reasonably  be  oxpjxted  to 
object  to  such  construction). 

e  A  statement  that  all  necessary  staking 
has  been  t;un!pleted. 

1.  ,*.  sta'-.-men*  that  all  necessary  tund.s  for 
prompt  pr-VTTient  for  the  construction  of  the 
Section  w  ill  be  evai'.abls. 

g!  Spei:ific  iastraction  as  to  location  and 
extent  of  work  to  be  performed  on  energized 
lines,  if  anv. 

The  Contractor  will  not  Ite  required  to  dig 
holes,  set  poli'S.  install  anchors,  install 
underground  icrnl'iir.  p^nform  any  plowing 
for  t.'ie  instaiiation  c?  underground  cable,  or 
dig  tren.:hes  if  there  a.-e  more  than  six  (6) 
inches  of  fro.sf  :n  the  ground  nor  to  perform 
any  construction  on  such  davs  whi-n  in  the 
judgment  of  the  Owner  snow,  rain  or  wind 
PT  the  results  of  snow.  rain,  or  frost  make  it 
impracticable  to  perform  anv  operations  of 
construction;  provided  fu.-ther  that  the 
contr.ictor  will  not  perfonn  anv  plowing  for 
the  installation  ot  underg-ound  c:able  on 
pub!:,-  loads  oi  highwsvs  if  there  are  more 
than  two  (2)  inches  of  frost  in  the  ground.  To 
the  extent  of  'he  time  lost  due  to  the 
condition.s  described  herein  and  approved  in 
writirrj  by  the  Owner,  the  '.ime  of  (ompletion 
set  out  atK've  will  be  ext"ncied.  The  fme  for 
( or.^ple'ion  shall  be  extended  fur  a  period  of 
any  "-easoiiable  delay  (other  than  a  clelav 
resulting  from  the  failure  of  the  Contractor  to 
se(  u;e  sufficient  labor)  which  is  due 
exclusively  to  causes  bt  vond  the  cont.'-ol  and 
wiihout  the  fault  o''  the  Contractor  including 
at  ts  of  God,  fires,  !loods,  inability  to  obtain 
material.v.  direction  of  the  Oxvner  to  cease 
ciiiistr'.ictinn  as  herein  provided,  and  acts  or 
o.Tiissions  of  ths  Owner  w  ith  respecrt  to 
..la'.'ers  for  which  the  Owner  is  solelv 


responsible:  Provided,  however,  that  no  such 
extension  of  time  for  completion  shall  be 
granted  the  Contractor  unless  within  ten  (10) 
days  after  the  happening  of  any  event  relied 
upon  by  the  Contractor  for  such  an  extension 
of  time  the  Contractor  shall  have  made  a 
written  request  therefor  in  writing  to  the 
Owner,  and  provided  further  that  no  delay  in 
such  time  of  completion  or  in  the  progress  of 
the  wark  which  results  from  any  of  the  above 
causes,  except  acts  or  omissions  of  the 
Owner,  shall  result  in  any  liability  on  the 
part  of  the  Owner 

Section  2 — Changes  in  Plans, 
Spec  ifications  and  Drawings.  The  Owner 
may.  from  time  to  time  during  the  progress 
of  the  construction  cf  the  Project,  make  such 
chaniJcs  in.  acidiiions  to,  or  subtractions  from 
the  Plans.  S7>e:.!fications.  and  Construction 
Drawings  as  conditions  mav  warrant: 
Provided,  however,  that  if  the  cost  lo  the 
Ctmtractor  shall  be  material'y  increased  by 
any  s  jch  change  or  addition,  the  Owner  shall 
pay  the  Contrac:tor  for  the  reasonable  co.sl 
thereof  in  accordance  with  a  c:onstruction 
c:()ntract  a.mendmeni  signed  by  the  Owner 
and  the  Contractor,  but  no  claim  for 
additional  compensation  for  any  such  change 
or  addition  will  be  considered  unless  the 
Contra;  tor  shall  liave  made  a  wTitten  recpie.st 
tlierefor  to  the  Owner  prior  lo  the 
conimencement  of  work  in  connet.tinn  with 
su'.h  change  or  adc'ition. 
.Section  3 — Super.ision  ar d  Inspection, 
a.  The  Contractor  shall  cause  the 
c:onstructio.'i  work  on  the  Pr''iect  to  receive 
coi:slant  supervision  by  a  competent 
superintendent  (hereinafter  calied  the 
"Superintendent")  whc  sha''  be  present  n!  all 
tinit^s  during  working  hcur.'-.  where 
construction  is  being  carri-id  on  The 
Contractor  shall  al.so  einnloy.  in  connec;tinTi 
with  the  construction  of  the  Pi-.-^ject,  capable, 
experienced,  and  reliable  foremen  and  such 
skilled  workmen  ar  may  be  required  for  the 
various  classes  of  work  to  be  performed. 
Directiuns  and  instructions  c-ven  fc.  the 
Superintendent  bv  the  Owne-  shall  he. 
binding  upon  the  Contractor 

h.  The  Owmer  reserves  the  -ij^h!  to  rcjquire 
the  removal  from  the  .Project  of  ar"  employee 
of  the  Contractor  if  in  the  iudirr'nnt  of  the 
Owner  such  removal  shall  b*.  ncK'e.s.sarx-  in 
order  to  protect  the  interes'  of  the  Owner 
The  Owner  shall  have  the  right  to  reouire  the 
Contractor  to  increase  '.he  nuir.iMir  of  his 
employees  and  to  ir.c-ease  or  chrnge  the 
amount  or  kind  of  tools  Bhd  equipment  if  at 
any  time  the  progress  of  the  work  shall  be 
unsatisfactorv'  to  the  Owne.-;  hut  the  failure 
of  the  Owner  to  g' ve  my  sue  h  dire.:tions 
shall  not  relieve  th<'  Contractor  of  his 
obligations  to  complete  the  woik  within  the 
time  and  in  the  .manner  speciflr.-d  it;  th.-- 
Proposal. 

c    The  manner  o'  performa'-.ce  of  'he  work, 
and  ail  equipmfn'  used  therein,  shijii  b'- 
subject  to  the  inspection,  tests,  and  approval 
of  the  Owner.  The  'Dwner  shall  hnve  the  right 
to  inspect  all  payroll.";  and  other  data  and 
reconis  of  the  Coiitractor  relevant  to  the 
work.  The  Contrat;to-  will  provide  all 
reasonable  facilities  necessary  for  such 
inspection  and  tests.  The  Contractor  shall 
have  an  authorized  agent  acc:ompanv  the 
ii!sj«f  tnr  when  final  inspection  is  made  and. 


if  requested  by  the  Owner,  when  any  other  ^ 
inspection  is  made. 

d.  In  the  event  that  the  Owner  shall 
determine  that  tlie  ccrastruction  contains  or 
may  contain  numerous  defects,  it  shall  be  the 
duty  of  the  Contractor,  if  requested  by  the 
Owmer,  to  have  an  inspection  made  bv  an 
engineer  approved  b\'  the  Ov  nei  for  the 
purpose  of  determining  the  exact  nature, 
e.xtent.  and  location  of  such  defects. 

Section  4 — Defective  Workmanship.  The 
acceptance  of  any  workrnonship  bj'  the 
Owner  shall  not  preclude  the  subsequent 
rejection  thereof  if  such  wo'-kmansti:p  shall 
l>e  found  tcj  be  defective  after  installation, 
and  any  such  workmanship  found  defective 
before  final  acceptance  of  the  work  cr  within 
one  (1)  year  after  completion  shall  N 
remedied  or  replaced,  as  the  cast  :-.i;i.  he,  by 
and  at  the  expense  of  the  Contractor,  hi  the 
event  of  failure  by  the  Contractor  so  to  do. 
the  Owner  may  remedy  such  defective 
workmanship  and  in  such  event  the 
Contractor  shall  pay  tr  th?  Owmer  the  cost 
and  exi>ense  thereof  Iht  Ccnt.'acio'  shall  not 
be  entitled  to  any  pa\-m;!n'  hereunder  so  long 
as  an\  defective  workn-.anship.  in  respect  of 
the  Project,  df  whiuh  the  C:.n;rri<:lor  shall 
have  had  notice,  shall  not  ha>e  Ijeen 
remedied  or  replaced,  a?  tne  'jcse  niaj  be. 
Jiection  5 — Materials.  A\  or  prior  to  the 
co.mmencumeni  of  crcn.'trurtior  of  ea^.h 
Section,  the  Owner  shall  make  available  to 
the  Contractor  all  materials  for  such  Section 
which  the  Owner  has  on  hr.nd.  and  from  time- 
to  time  as  such  additions!  Qelive.ries  L>f 
materials,  if  any  are  received  by  t'lC  Owner, 
the  Owner  shall  make  such  maierials 
available  to  the  Contractor:  Pro\  ided. 
however,  that  the  Conlrarlo-  or  his 
authorized  representari\?  v  i!'  give  to  the 
Owner  a  receipt  in  sue  h  form  as  the  Owner 
shall  approve  for  nil  materials  fu.Tished  by 
the  Owner  to  the  Coiitrart.-ir  The  Contractor 
will  return  to  the  Owner  oi  TU'se  in  the 
construction  of  other  a.'.r.em!;l',-  ur.:;s  ail 
materials  removed  frcim  the  Lnes  under 
Secticjn  H — Conversion'Asscml  ly  Units  and 
Section  I — Removal  .•^.ssemb!}'  Units.  Upon 
completion  of  each  Sectirit;  of  the  Pr;ijee  t  the 
Contractor  will  return  tC'  '•lie  Owner  t'l 
materials,  including  usable  materitisa;-  well 
as  scrap,  furnished  b\  the  Ov-mer  in  t  xc:f';s 
of  those  required  for  the  construction  of  the 
See:tion  as  determined  from  tiie^  Final 
Inventor)  approved  by  the  Owner.  Tl:e 
Contractor  will  reimtiurst;  ihe  Owner  n!  ').•• 
current  invoice  cost  to  the  C>wner  for  !c>ss  and 
for  breakage  through  Cuntracto-'r  n'.-g''.g-:n'e 
cf  materials  funiisheci  hy  the  Ownei  to  t'lC 
Contractor  and  for  raatcridis  removed  Ini.m 
the  lines  by  the  Con'.."artor. 

Section  6 — Te;rm  of  Contra:.!.  Il  i» 
understood  and  agreed  that,  iio'v.  ithstnndmg 
an\  other  provisions  of  this  Contract,  the 
Cnnlrnctor  will  not  be  required  to  i  om.m"nce 
any  ctonstructioii  after  the  t;::piratior:  of  1  v.?ar 
following  acceptance  of  this  Pr^'tiriTr!  'nv  thf 
Owner. 

ARTICLE  III— PAVMEVr 

Sc!c:fion  1 — Paynienl.-.  It.  C.aitru.' tor 
a.  Within  the  firs'  fifteen  [i.S)  dsys,  ol  <m  t: 
calendar  month,  the  Owner  shall  mfcke 
pa.'tial  jiayment  to  the  Co'.il.-actor  for 
c:onstmction  accomplished  during  the 


prec('ding  calendar  month  oti  tiie 


'.L.-iis  III 
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and  shall  comply  with  ail  apj^licabJe 
provisions  of  Federal,  State,  i 
safety  laws  and  building  and 
codes,  as  well  as  the  safe:\ 


while  the 
pect  of  any  of 
and  the  Owner 
I  ractor  the 

party  against 
Iwner  based 
■  Contractor  to 
in  accordance 
ntract. 
Contractor  and 
Extensions. 
iTJction  of  any 
to  pavTnent 
olint  in  excess  of 
1  3tal  cost  of  all 
g  the  completed 
deliver  to  the 
ereto, (1)  a 
lo  have 
I  with  the 
10  have 
lect  have  been 
'  lent  to  hold  the 
iens  arising  out 

hereunder 
be  filed  against 


CO 


Per  ions 


NT RACTOR 

and 
at  all  times 
for  the  safety 
of  the  public. 


aid 


Municipal 
onstruction 
ff  and 


regulations  of  the  Owner.  All  machinery  and 
equipment  and  other  physical  hazards  shall 
be  guarded  in  accordance  with  the  "Manual 
of  Accident  Prevention  in  Construction  "  of 
the  Associated  General  Contractors  of 
America  unless  such  instructions  are 
incompatible  with  Federal,  State,  or 
Municipal  laws  or  regulations. 

The  following  provisions  shall  not  limit 
the  generality  of  the  above  requirements: 

a.  The  Contractor  shall  at  no  time  and 
under  no  circumstances  cause  or  permit  any 
employee  of  the  Contractor  to  perform  any 
work  upon  energized  lines,  or  upon  poles 
carrying  energized  lines,  unless  otherwise  • 
specified  in  accordance  with  Article  II. 
Section  1,  subsection  g. 

b.  The  Contractor  shall  so  conduct  the 
construction  of  the  Project  as  to  cause  the 
least  possible  obstruction  of  public  highways. 

c.  The  Contractor  shall  provide  and 
maintain  all  such  guard  lights  and  other 
protection  for  the  public  as  may  be  required 
by  applicable  statutes,  ordinances,  and 
regulations  or  by  local  conditions. 

d.  The  Contractor  shall  do  all  things 
necessary  or  expedient  to  protect  properly 
any  and  all  parallel,  converging,  end 
intersecting  lines,  joint  line  poles,  highways 
and  any  and  all  property  of  others  from 
damage,  and  in  the  event  that  any  such 
parallel,  converging  and  intersecting  li.'^es 
joint  line  poles,  highways,  or  othef  property 
are  damaged  in  the  course  cf  the  consu-uction 
of  the  Project  the  Contractor  shall  a!  its  own 
expense  restore  any  or  all  of  such  damaged 
property  immediately  to  as  goorfa  state  cs 
before  such  damage  occurred. 

e.  Where  the  right-of-way  of  tRe  Project 
traverses  cultivated  lands,  the  Contractor 
shall  limit  the  movement  of  his  crews  and 
equipment  so  as  to  cause  as  lit;;e  damage  as 
possible  to  crops,  orchards,  or  property  and 
shall  endeavor  to  avoid  marring  the  lands. 
All  fences  which  are  necessarily  opened  or 
moved  during  the  constructicnof  the  Project 
shall  be  replaced  in  asg(x>d  condition  as  they 
were  found  and  precautions  shall  be  taken  \o 
prevent  the  escape  of  livestock.  Except  as 
otherwise  provided  in  the  descriptio.'-.s  of 
underground  plowing  and  trenching 
assembly  units,  the  Contractor  shairnot  be 
responsible  for  loss  of  or  damage  to  crops, 
orchards,  or  property  (other  than  livestock; 
on  the  right-of-way  necessariiv  incident  :o 
the  construction  of  the  Proiett  and  not 
caused  by  negligence  or  inefficient  operation 
of  the  Contractor.  The  Contractor  shall  be 
responsible  for  all  other  loss  of  or  damege  to 
crops,  orchards,  or  property,  whether  on  or 
off  the  right-of-way,  and  for  all  loss  of  or 
damage  to  livestock  caused  bv  the 
construction  of  the  Project 

f.  The  Project,  from  the  con-^ner,ceTien.t  of 
work  to  completion,  or  to  such  earlier  date 
or  dates  when  the  Owner  may  tcke 
possession  and  control  in  whole  or  in  part  as 
hereinafter  provided  shall  be  under  the 
charge  and  control  of  the  Contractor  iv.d 
during  such  period  of  control  by  the 
Contractor  all  risks  in  connection  with  the 
construction  of  the  Project  and  the  materials 
to  be  used  therein  shall  be  borne  by  the 
Contractor.  The  Contractor  shall  ir-'ake  good 
and  fully  repair  all  injuries  and  damages  to 
the  Project  or  any  portion  thereof  i^r.der  the 


control  of  the  Contr^ictor  by  reason  of  any  act 
of  God  or  other  casualty  or  cause  whether  or 
not  the  same  shall  have  occurred  by  reason 
of  the  Contractor's  negligence. 

(i)  To  the  maximum  extent  permitted  by 
law.  Contractor  shall  defend,  indemnify,  and 
hold  harmless  Owner  and  Owner's  directors, 
officers,  and  employees  from  all  claims, 
causes  of  action,  losses,  liabilities,  and 
expenses  (including  reasonable  attorney "s 
fees)  for  personal  loss,  injury,  or  death  to 
persons  (including  but  not  limited  to 
Contractor's  employees)  and  loss,  damage  to 
or  destruction  of  Owner's  property  or  the 
property  of  any  other  person  or  entity 
(including  but  not  limited  to  Contractor  s 
property)  in  any  manner  arising  out  of  or 
connected  with  the  Contract,  or  the  materials 
or  equipment  supplied  or  services  performed 
by  Contractor,  its  subcontractors  and 
suppliers  of  any  tier.  But  nothing  herein  shalJ 
be  construed  as  making  Contractor  liable  for 
any  injury,  death,  loss,  damage,  or 
destruction  caused  by  the  sole  negligence  of 
Owner. 

(ii)  To  the  maximum  extent  penr.iited  by 
law,  Contractor  shall  defend,  indemnify,  anc 
hold  harmless  Owner  and  Owner's  director? 
officers,  and  employees  from  all  liens  and 
claims  filed  or  asserted  against  Owner  its 
directors,  officers,  and  employees,  or 
Owner's  property  or  facilities'  for  services 
performed  or  materials  or  equipment 
furnished  by  Contractor,  its  subcontractors 
and  suppliers  of  any  tier,  and  from  ail  icsses 
demands,  and  causes  of  action  arising  out  c^i 
any  such  lien  or  claim.  Contractor  shall 
promptly  discharge  or  remove  any  such  lir.j 
or  claim  by  bonding,  payment,  or  otherwise 
and  shall  notify  Owner  promptly  when  li  ha^ 
done  so.  If  Contractor  does  not  cause  sue  h 
lien  or  claim  to  be  discharged  or  released  by 
payment,  bonding,  or  otherwise,  Oivner  shs'J 
have  the  right  (but  shall  not  be  obligated)  Ic 
pay  ail  sums  necessary  to  obtain  any  ;o(  h 
discharge  or  release  and  to  deduct  ajj     • 
amounts  so  paid  from  the  ar.-.oi:n;  d  je 
Contractor. 

(iii)  Contractor  shall  provide  to  Owners 
satisfaction  evidence  of  Contactors  ability  in 
comply  with  the  indemnificsiion  provisions 
of  subparagraphs  i  and  ii  above,  which 
evidence  may  include  but  may  net  be  limileo 
to  a  bond  or  liability  insurance  policy 
obtained  for  this  purpose  through  a  licensed 
surety  or  insurance  compar.y 

g.  Any  and  all  excess  earth  rr-x*  ccbris. 
underbrush,  and  other  useless  .Tjateiia)  sbaiJ 
be  removed  by  the  Contractor  from  the  site 
of  the  Project  as  rapidly  as  pra-ticabJe  as  the 
work  progresses. 

h.  Upon  violation  by  the  CcntioCior  cJ  any 
provisions  of  this  section,  after  wrmen  noluf 
of  such  violation  given  to  the  Contractor  by 
Ihe  Owner,  the  Contractor  shaJl  immediately 
correct  such  violation.  Upon  failure  of  the 
Contractor  so  to  do  the  Owner  may  coned 
such  violation  at  the  Contractor's  expense. 

).  The  Contractor  shall  submit  to  the  Ownei 
monthly  reports  in  duplicate  of  eil  accidents 
giving  such  data  as  may  be  prescribed  by  the 
Owner. 

j.  The  Contractor  shall  not  proceed  v.ilh 
the  cutting  of  trees  or  clearing  of  right-of-way 
without  written  notification  from  the  Owner 
that  proper  authorizaiicn  hof  been  receiveo 
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!i  "!:i  (he  ownor  of  the  property.  ;ind  thu 
C:ontr;;(,tor  shall  promptly  notify  ihf^  Owner 
\\li»!P.ever  any  landowner  obji'i  t;.  to  the 
irimniiii!?,  or  falling  of  any  trues  or  th»? 
performance  of  any  other  worl,  on  his  land 
ill  .-.onntM-tion  with  the  Proiect  and  shall 
ohium  the  consent  in  writing  of  the  Owner 
bi'tore  prtxreeding  in  any  such  ca.'e. 

Suction  'I — Insurance.  The  Hidfler  shall 
lake  out  and  maintain  ihroughout  the  i)i'ri(>d 
of  this  Agreement  the  following  tyfies  and 
niinimtim  amounts  of  insurance: 

a.  Workers'  coinpensation  and  employer's 
l;n!>ility  in.surance,  as  recjiiinid  by  law. 
(ovtring  all  their  employees  who  perform 
any  of  the  obligations  ol  tin;  contrattor. 
fiij'.inrter.  and  architect  under  tin- 1  ontract.  If 
Miiy  employer  or  en.ployee  i:>  not  sunject  to 
worr.;!r.>'  compensation  laws  (;f  t.'te  j-overning 
stale,  then  insurance  shall  !)'.  oht.'incd 
voliintarii\  to  extend  to  the  emplcver  (end 
eriijiloyee  coverage  to.  the  !,ame  ex-l'Uil  a-; 
though  the  employer  or  empluyce  wt  re 
s;i')je(.t  to  the  workers'  conipensalinn  laws. 

b.  Ptiliiu.  liability  insurance  coveririj' all 
operations  under  the  contract  shall  have 
hmits  for  bodily  injury  or  death  of  not  less 
than  SI  million  each  c.currenf  e.  limits  for 
p;:i!>!;rtv  damage  of  not  less  than  Si  million 
each  occurnmce,  and  S'.  niiliion  agprepate  for 
accidenis  during  the  politx  period.  \  single 
l.:nit  of  SI  million  of  bodily  injury  and 
pro()e:ly  damage  is  acceplahie.  This  required 
insTiranre  may  be  in  a  polit.y  or  policies  of 
insuranc*;.  primary  and  excess  iiuUiding  the; 
unibrelia  or  catastrophe  form. 

c  Aiuomobile  liability  insuiiiiuc?  on  all 
niotor  vehicles  used  in  connection  with  the 
(  ontrai  t.  whether  owned,  nnnowned,  or 
hired,  shull  have  limits  for  bodily  injury  or 
(l.Mih  nf  not  less  than  Si  niiliion  each 
(><■(  urrence.  and  property  diimnge  limits  of  Si 
millidt:  for  each  occurrence.  This  required 
itistiiance  may  be  in  a  policy  of  policies  of 
insuram.e,  primary  and  excess  including  the 
cnibreiia  or  catastrophe  fonr.. 

1  lie  thvner  shall  have  the  rigiit  ai  any  time 
lo  ri;qi:ire  public  liability  msurarict-  and 
P'-operty  damage  linbilily  insurarK;e  gre.itfr 
ti'.un  those  required  in  subst'fiiim  "b  "  end 
"i'  nf  th.is  Section.  In  any  such  evs'iil,  the 
iuMitiona'  i)remiuni  or  premiums  pav.ibii! 
solely  as  the  result  of  sucli  additicnal 
insurant  e  shall  be  added  to  the  Clontract 
priff 

Thf  policies  of  insurance  shall  \x  in  such 
lorm  and  i.ssued  by  such  ins'irer  a.,  sha!!  be 
satisUK.tory  lo  the  Owner  The.  Bid(l-;r  shall 
lurnish  the  Owner  a  certificati  evidencing 
( iimp!i.;rice  w  itl;  the  foregoin;'  requin^rrnints 
v.h:,  I:  sh.Jii;  provide  not  les-^  thaii  CiOl  days 
prior  written  notice  to  tfif:  Owner  t/.-irv 
cancelludon  or  material  change  in  the 
insurance 

Settlor,  y — Bond.  If  the  estinwt-d  cost  of 
ihe  coiistrj;  iion  of  a  Sectior.  shall  exceed 
SinO.ODO.  the  Contractor  agrees  Ic  furui-h 
prior  to  the  i:ommer.:,emen;  of  such 
c(jnstrui  tinn,  a  bond  in  the  penal  sun.  not 
less  than  the  estimated  cost  of  sue  h  S<;ctiiJi. 
ill  the  form  attached  hereto  witli  e  Surety  or 
.Surt;tief  listed  Uy  the  Ur.itsd  Staters  Treasury 
Dt'jmnment  as  Hcceptable  sureties.  In  liic 
event  that  the  Surely  or  Sureties  on  the 
pcrtoniiance  bond  delivered  to  the  Owner 
.h;il   .it  .i;:\  time  bet:ome  uns.iIcsf.K  lorv  to  the 


Owner,  the  Contractor  agrees  to  deliver  to  the 
Owner  another  or  an  additional  bond. 

Section  4 — Delivery  of  Possession  and 
Control  to  the  Owner.  Upon  wTitten  request 
of  the  Owner,  the  Contractor  v.ill  deliver  to 
the  Owner  full  possession  and  control  of  any 
portion  of  the  Ptoject  provided  the  Contrarlor 
sha!'  have  bf^en  paid  a!  least  ninety  percent 
(*iO%)  of  the  cost  of  construction  of  such 
portion  I'pon  such  delivery  o.'' pcjssession 
and  control  to  tin  Owner,  the  risks  arid 
obligations  of  the  Contractor  as  set  forth  in 
S;;ction  If  o!  this  Article  \\  with  respect  lo 
sucii  jiortior  .so  deiivereci  lo  the  Owner,  shnll 
be  teniiiniUec.  Provided,  however,  that 
nothtng  herein  contained  shall  relieve  the 
Contractor  c-f  any  liabui;)  with  re,«--pect  tfi 
defe;  ;ive  workmanship  as  specified  in 
.^rtirlt  '■; ,  .S-inion  4.  '  ♦ 

AKTiCl.i;  V— REMEDIES 

Section  1 — Completion  on  Coiitractc"."; 
Default  !f  default  sha!!  be  made  bv  the 
Contractor  or  by  any  subc  oiitrat  tor  in  t!ie 
performance  of  ary  of  flu-  terms  of  lliis 
Proposal,  the  Owner,  wit'ioui  in  an;'  nicnnvr 
limiting  hs  lega!  and  equitable  nimncii'is  i.'; 
the  cirt  unistances,  may  ser\'e  cpon  ;!i  • 
CkMitractor  and  the  Surety,  if  ary,  a  w^iir-n 
n(.tit;e  requiring  the  Contractor  to  ccuse  such 
default  to  be  corrected  forfhuit!-.  Units', 
within  twenty  (201  days  after  t!ie  se.-vice  of 
such  notice  upon  the  Contractor  and  the 
Surety  if  any,  such  default  shall  i>e  rorrect"d 
i;"  arrangements  fci-  the  rorraction  thereof 
satisfactory  to  the  Owner  shall  be  made,  the 
Owner  mav  take  over  the  construction  of  the 
Projc!!  t  and  prosecuio  the  same  Ic  completion 
by  contract  or  other'A  i.^e  for  the  ac;count  and 
.It  (lie  expense  of  the  Contractor,  and  the 
Contractor  shall  be  liable  to  the  Owner  for 
ai-.y  c:os'  or  expense  in  excess  of  the  Confru(  t 
pricf:  CK-c;asioneri  thereby.  In  such  even'  the 
Owiier  may  take  possession  of  and  utilize,  in 
conipietiug  the  con.struc'.ior  of  the  Frojecr. 
any  materials,  tools,  supplie*;.  equipmen:. 
apjiUance.  and  plant  belonging  to  trie 
Contractor  or  any  of  its  subcontra?  'c.rs,  whic  h 
mpy  1h-  situated  at  the  site  of  the  I'rojv.  t.  The 
Owner  in  such  contingency  may  exerc:se  anv 
rigJits,  claims,  or  demands  which  tni- 
Contractor  may  have  Rgoiiisl  third  fwrson*  in 
cnntirrtiim  vith  thip  Proposal  end  fot  sik  !; 
piirj>os(  the  Contractor  does  hereby  assii;n. 
transfer,  and  set  over  unto  t!ie  Ovv.ier  all  ^uc  h 
right.-,  claims,  and  demands. 

A  KTK:LE  VI— MISCELLANEOL^S 

Section  1 — Patent  Infrinuemer.t.  The 
Conlrai  tor  will  save  harmless  and  indemnify 
Ihc  Owner  frou';  anv  and  all  c  lai:ns.  suits,  and 
prmeedings  for  the  infringeinunt  of  any 
pi.ient  or  patents  covering  ar.y  equipmen! 
used  ii  the  work. 

Section  2 — Permit?Tor  Explosives.  .\\\ 
pe.-mils  nei  i^ssery  for  ihe  handling  or  use  of 
dvn.imite  or  otlter  explos;\es  in  conr.ec  lion 
with  lb"  constructicm  of  the  Projet  f  shall  b" 
obtained  by  and  at  the  expcmse  nf  the 
Contrac  tor. 

.Section  3— Compliance  with  Stafales  aijJ 
Kegulaiinns.  The  Contractor  will  comply 
with  all  applic  able  statutes,  ordinai^ces. 
rules,  and  ntgulations  pertaining  to  th.e  work. 
r!;e  ContracMor  acknowledges  that  il  is 
familiar  with  the  Kural  Electrificiation  Act  ot 
I'ftfi.  as  .imcnued.  the  so-called  "Kick-H.ick" 


Statute  (48  Stat.  948).  and  regulations  issued 
pursuant  thereto,  and  18  U.S.C.  267,  KMJl,  as 
amended.  The  Contractor  understands  that 
the  obligations  of  the  parti-:^  hereunder  are 
subject  to  the  applicable  regulations  and 
orders  of  CK)vemmentaI  agencies  ha\  ing 
jurisdiction  iii  t!ic  premises. 
Section  4.  Eci'jji  Opponunity  Provi.sions 

a.  Q)ntractor's  Representations. 
The  Contractor  represents  that;  It  has 

does  not  Lave ,  lou  or 

more  employees,  and  if  i!  has,  that  it  has 

.  has  not ,  furnished  the 

Equal  Emphu-ment  Oppurtunitv— Lmplovrs 
Information  Report  EEO-I  Stciidard  F'.rm 
100.  rec^iired  of  employers  with  l:)0  oi  more 
employees  pursuant  to  Exec  utivi  Order 
n24r,  and  Title  VII  of  th.  CivJ  Kights  Act 
of19f>4 

I'hc  Contractor  agrees  tha*  i'  w  ill  olitain. 
prior  In  thi-  c-ward  of  any  schcontract  for 
more  than  SIO.OOO  hereunder  lo  a 
subcontractor  with  100  or  nirra  empl.ners.  a 
state.iient.  signed  by  the  proposed 
subcontractor,  tl:a'  the  propcjsed 
subcontractor  has  f.led  t  c  urrent  r.port  on 
Standard  Form  lOfl 

The  Qintractor  agre»'s  !hi.'  if  it  bar  100  or 
mon-  employees  and  ha.',  not  si:bm:ttc'd  a 
report  on  Standard  Form  100  tor  ihi  current 
reporting  year  and  that  i.'  thi.'-  Contract  will 
amount  to  more  than  SlO.OOd  the  Contractor 
will  file  such  repo.'t.  as  requir-jd  hv  law,  and 
notify  the  Owncir  in  writing  o's;::;h  filing 
prior  to  the  Owner's  acceptance  of  this 
F'ropo.sal. 

b.  Equal  Opportimilx-  Clause  Durii;g  the 
perfonnance  of  thisC.nitrai  t,  the  Contractor 
agrees  as  follows 

(1)  The  Cont.-at  tor  will  not  disc  ri.niaatc; 
against  any  employw  or  applicant  for 
employment  bec:aiisp  of  race,  color,  rt-figloii, 
sex,  or  national  orif  in.  T!u  Conine  lor  will 
take  affirmative  action  In  enfurc^  that 
applicant;  art  emplnvrd,  cad  that  eniploye<'s 
arL-  treated  duriiif  emjdoyment  without 
regard  to  their  race  rolo'  nligion.  sex.  ur 
national  origin.  Such  trtioii  shall  includt-. 
but  not  be  linii'ej  to.  the  folU'v,-;::,.. 
Lmplovmenl.  upgrading,  denu.  io:,  or 
transfer,  recruiiment  or  ri-iruitment 
advertising;  layoff  or  terminaticr.;  rale--  of  \m\ 
or  oth.'r  lonns  of  compeMSiitioi  :  and 
selet  tiop  for  training,  including 
a;'prei;tic:t!sl;ip.  'Die  Cotii'-atto'  agrt^es  to  post 
in  I  onspic:ucjLis  places,  uvaili;bl»  %o 
emiilcvees  and  iipplicantr  for  ernpfmnent. 
notices  to  be  provided  se'ting  f  :ilh  the 
provisions  of  this  Equ.-:!  OpporfunitvClau.^e. 

(:')  The  Contractor  will,  ii;  i.ll  j-oli-  nations 
cr  adverlisemiMit-  tor  err.}>lc;yif.'  placed  by  o: 
on  lM;half  of  the  Cf)ntract.)r,  slate  that  a!! 
qualified  ;'iip!icanls  will  rea'ive 
consideralioT".  for  e.^lpl<|^•!ne.n'  wi'b'ic'  re>uitd 
to  rac  \  color,  religion,  sex,  or  I'.a'ioi;.:!  origin 

(I)  The  C)nl.'acior  wiU  s  :id  to  eac  h  laboi 
union  t)r  n'presentative  oi  wo.'ker^.  with 
which  It  has  ?.  colleitivi'  bareaii'.iii& 
agrei:mer,;  Of  other  contra:  I  or 
ur.dirstandiiig.  e  notice  Ic  S»-  ptcvided 
advising  the  soid  Iu'doi  uiiion  or  workers' 
lei)res('.i;tatives  of  the  Cont.'n'  tor's 
coinn-.itmcuits  under  this  se.  icm.  and  sliali 
post  copies  of  the  notii  e  in  tonspii  uous 
places  available  lo  employees  ai:<l  apfilif  .ir.N 
tor  cmplo\m«!nt 
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(4)  The  Contrac.loj  wAi  t 
provisions  of  Executjve  Oi^ 
September  24, 1965  and  of 
regulations,  and  reJeva.ii  c 
Secretary  of  Labor 

(5)  The  Contracloi  vuM  hi 
information  and  TCfon*-  rfq  j 
Executive  Order  31246  of  5 
1965.  and  by  rules,  reguJo 
the  Secretary  of  Labor,  or  p 
and  vvjII  permit  acce<.f.  to  j!> 
and  accounts  by  thf  admin; 
and  the  Secretary  of  L<tbcj 
investigation  to  ascertain  c 
such  rules,  regulaijons.  ar;d 

(6)  In  the  event  of  i.he  ( 
noncompliance  wHh  the  Eq 
Clause  of  this  Conlract  or  w 
rules,  regulations,  or  orders  .. 
may  be  cancelled,  terminate  1 
in  whole  or  in  pan.  and  the 
be  declared  ineligible  lor  ^J 
contracts  or  federally  assistc 
contracts  in  accordance  wni 
authorized  in  Executive  O 
September  24, 1965  and  f 
sanctions  may  be  imposed  a 
invoked  as  provided  in  Exec 
11246  of  September  24,1965 
regulation,  or  order  of  ihf 
or  as  provided  by  law. 

(7)  The  Contractor  w  Jl  .m 
^  Opportunity  Clause  in  every 

purchase  order  unle? s  exem 
regulations,  or  order  of  the  5 
issued  pursuant  to  51<Er.l;cn  2 
Order  1 1246  of  Septen-.b^-r  2 
such  provisions  will  bf  h.rtd 
subcontractor  or  vendc:  The 
take  such  action  with  tefpec' 
subcontract  or  purchase  ordc  ■ 
administering  agency  may  d 
of  enforcing  such  provisions 
sanctions  for  noncompliance 
however.  That  in  the  event  a 
becomes  involved  in,  ox  is  th 
litigation  with  a  subconirac . 
a  result  of  such  direction  bv 
administering  agency,  the 
request  the  United  Slates  to 
litigation  to  protect  the  in; 
United  States. 

c.  Certificate  of  Nonsegrep 
The  Contractor  certifies  that 
maintain  or  provide  for  its  e 
segregated  facilities  at  any  ol 
establishments,  and  that  it  d 
employees  to  perform  their  < 
location,  under  its  centioi.  w. 
facilities  are  maintained.  The 
certifies  further  that  it  will  nc 
provide  for  its  employees  any 
facilities  at  any  of  its  establis 
it  will  not  permit  its  employ« 
their  services  at  any  legation 
control,  where  segregated  fac 
maintained.  The  Contractor 
breach  of  this  certification  is  i 
the  Equal  Opportunity  Clause 
Contract.  As  used  in  this  certi 
term  "segregated  facilities" 
waiting  rooms,  work  areas, 
wasnrooms,  restaurants  and 
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areas,  timedcKks,  locker  rooms  and  ol.hoj 
storage  or  dressing  areas,  parking  If  15. 
drinking  fountains,  recreation  or 
entertainment  areas,  transportation,  and 
housing  facilities  provided  for  employees 
which  are  segregated  hy  explicit  directive  or 
are  in  fact  segregated  on  the  basis  of  race, 
color,  religion,  or  national  cupn,  h^cause  of 
habit,  local  aistom,  or  otherwise.  The 
Contractor  agrees  that  (e>.(:f  pt  where  it  hos 
obtained  identical  certifications  from 
proposed  subtcntraclors  for  specif;c  iir/ie 
periods)  it  will  obtain  ideniicaJ  (ertifiCAtions 
from  projiosed  subcontractors  prior  to  the 
award  of  subconlrart<;  exceeding  $10,000 
which  are  not  exempt  from  the  provisions  of 
the  Equal  Opportunity  Clause,  and  that  it 
will  retain  such  certifications  in  its  files. 

Section  5 — Franchises  and  Rights-of-way 
The  Contractor  will  be  under  no  obligation  to 
obtain  or  assist  m  obtaining  any  franchises, 
authorizations,  permits,  or  approvals 
required  to  be  obtained  by  the  Owner  from 
Federal,  Stale,  County,  Municipal  or  other 
authority;  any  rights-of-way  over  private 
lands  f>r  any  agreements  between  the  Oiv  ner 
and  third  parties  with  rei-pect  to  the  joint  ise 
of  poles,  crossing  or  any  other  matter 
incident  to  the  construction  and  operation  of 
the  Project. 

Section  6 — Nonassjgnmenl  of  Contract. 
The  Contractor  will  not  assign  the  Contract 
effected  by  an  acceptance  of  this  Proposal  oj 
any  part  thereof  or  enter  into  any  contract 
with  any  person,  firm  or  corporation  for  th-: 
performance  of  the  Contractor's  obligations 
thereunder,  or  any  part  thereof,  witho.it  the 
approval  in  writing  of  -i?  Owner 
Section  7— Definitions. 

a.  The  term  Owner  shal.l  ah-a  jncli.de  an 
engineer  employed  by  the  Owner.,  or  a  finn 
or  engineer  rttained  by  the  Oivner,  end 
designated  by  the  Owner  to  act  in  that 
capacity.  The  Conuactor  will  be  notified  :n 
writing  by  the  Owner  of  those  designated  to 
act  for  the  Owner  ei  the  time  of  acceptance 
of  this  Proposal 

b.  The  term  Ccmpkucn  oj Cr.n'iracvcn 
shall  mean  fiiJl  performance  by  the 
Contractor  of  the  Contractor's  obJigsi.ors 
under  the  contract  and  all  amendments  and 
revisions  thereof  relating  to  any  Section  of 
the  Projec  t  or  to  the  PTO)ect  except  the 
Contractor's  obligations  in  respect  of  lij 
Certificate  of  Contractor  end  Indemnity 
Agreement— Line  Extensions  under  ArticJe 
HI,  section  2  hereof  and  (ii)  the  Fjnal 
Inventory  referred  to  in  Artide  VA  SecScn  ^a 
hereof. 

c.  The  term  Compieiion  shall  mean  f-..)i 
performance  by  the  Contractor  of  the 
Contractor's  obligations  under  the  Q-ntrscl 
and  all  amendments  and  revisions  thereof 
relating  to  any  Section  of  the  Project  or  to  -he 
Project 

Section  8— Extension  to  Successors  arid 
Assigns.  Each  and  all  of  the  covenants  and 
agreements  contained  m  the  Qmtract  effected 
by  the  acceptance  of  the  Proposal  shall 
extend  to  end  be  binding  upon  the  successors 
and  assigns  of  the  parties  thereto 

(Contractor) 

By (President) 


V 


(Address) 

ATTEST  (.<;e<i*i^r^] 

Date  of  Proposal 


This  Proposal  must  be  signed  *,Ah  Uic  inll 
jiame  of  ihe  (Jon'.ractor.  If  the  Ck.mtrat  tor  is 
a  partnership,  the  Proposal  must  be  signed  ir, 
the  partnership  name  by  a  partner  Jf  the 
Contractor  is  a  corporation  the  Propositi 
must  be  signed  in  the  corpor.ite  name  by  .i 
duly  authorized  officer  and  7hf  .  oiporale  >;(:,, 1 
affixed  and  attested  by  the  S<:ch  lar^  ..1  the 
Co.'poraiion. 

Constrociion  Vnils—Nfw  Ccm^iTurtn.,, 

SECTION  1-POLE  UNITS 

A  pole  unit  consists  of  the  in'toJlalion  oi 
one  pole.  The  first  two  digits  indicate  the 
length  of  the  pole;  the  third  digit  shtiws  the 
classification  per  ASA.  (Example  2.f,-+i 
means  a  pole  25  f'^et  long,  cJasf  6  1 


Unit  No 


Unit  iato) 


POLE  TOP  ASSEMBLY  UNITS 

A  pole  top  assembly  unit  ccmf.j<i<  oi  lb« 
installation  of  the  hardware,  crossajTus  and 
iheir  appurtenances,  insulators,  etc.,  except 
lie  wire,  required  to  support  the  primnry 
conductors. 

SECTION  A— 1  PHAf^E 


Unit  No 

SECT30N  B— V  PHASE 

Unit  No. 

lirii.iatot 
pnce 

SECTION  C— 3  PHA.<vE. 

Unit  No. 

Unit  labot 
DTice 

SFX:T]0N  D— CONDUCTOR 

A  conductor  assembly  unit  {<)r,s;-,is  ..1  !.>>♦ 
installation  of  1,000  feet  of  condurior  or 
cable  for  primaries,  secondcrif «,  or  srrvi,  <,>.. 
Tree  trimming  necessary  for  insiaiimg 
services  and  secondaries  on  poles  not 
carrying  primary  line  is  included  with  ihc 
conductor  assembly  unit  and  shall  f<e 
performed  in  accordance  with  ihe  ciJ;ecljon<, 
of  the  Owner.  The  senice.  shall  t*  connected 
to  the  secondary  or  transformer  and  2  i«<i  nf 
conductor  or  cable  shall  t*  loft  lor 
connecting  to  the  consu.mer's  sen/ue 
entrance.  In  computing  the  compensalior,  to 
the  Contractor  for  conductor  assembly  uuils 
only  the  horizontal  distance  between 
conductor  supports  or  pole  stales  shall  \k 
used.  The  conductor  or  cable  sizes  and  tyf  f>f 
listed  arc  the  manufacturer's  designation 
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Unit  No. 


Unit  labor 
price 


.SCCTIO.N  E— (ilY  A.SSE.MBLY  I'NITS 

A  n'^y  iisscrr,l;'y  unit  <  onsists  of  the 
iiistollation  of  tfi'!  hardware  and  wire,  and 
«uy  insuldtor  whoro  nnccssnrv.  An  overhead 
Kiiy  assembly  unit  does  not  include  the 
iissocicited  pole  and  down  guy.  oa<:li  of  which 
is  listed  separately.  Guy  guards  arc 
designated  separately. 


Unit  No. 


Unit  labor 
price 


.SECTIO.N  F— ANCHOR  ASSEMBLY  I'NITS 

All  anchor  assembly  unit  consists  of  thi' 
"insfiill.ition  of  an  anchor  with  rod  (:'imiilet(\ 


rea 


dv  for  attaching  the  guy  wire. 


Unit  No. 


Unit  labor 
price 


SECTION  c;—TKA\SrORMEK  ASSEMBLY 
1  NITS 

.A  transformer  assenilily  unit  consists  of  the 
iiistailation  of  the  transformer,  its  protective 
equipment  and  its  hardware  and  loads  with 
their  connectors  and  supporting  insulators 
.ind  pins.  This  unit  does  not  include  the 
Histallation  of  the  pole  top.  secondare 
ser\  if:e.  or  grounding  assemblies 


Unit  No. 


Unit  laljor 
price 


SECTION  I— SECONDARY  ASSEMBLY 
I  NITS 

A  secondary  asscmblv  unit  consists  of  the 
installation  of  ifu;  hardware,  insidators.  etc.. 
to  support  the  secondary  conductor  or  cable. 
It  does  not  include  the  installation  of  the 
secondary  conductor  or  cable,  or  of  anv 
hardware,  insulators,  etc..  rer,uired  to 
support  ser\ice  conductors  or  cable. 


Unit  No. 


Unit  lat)or 
pnce 


SECTION  K— SERVICE  ASSEMBLY  I'NITS 

A  service  a.ssombly  unit  consists  of  the 
installation  of  the  hardware,  insulators,  etc. 
to  support  the  service  conductors  or  cable.  It 
does  not  include  the  installation  of  the 
service  conductor  or  cable,  or  of  any 
hardware,  insulators  etc.  required  to  support 
secondarv  conductors  or  cabl((. 


Unit  No. 


Unit  labor 
price 


SECTION  M— MI.SCELLANEOUS 
ASSEMBLY  UNITS 

A  misccllannous  assembly  unit  consists  of 
the  installation  of  an  additional  unit  needed 
in  the  Project  for  new  line  construction  but 
not  otherwise  listed  in  the  Proposal.  This 
section  includes  the  installation  of  grounding 
assemblies,  fuse  cutouts,  rcclosers. 
sectionalizers.  switches,  capacitors, 
regulators,  metering  and  other  assemblv 
units. 


Unit  No. 


Unit  labor 
price 


SECTION  R-RIGHT-OF-VVAY  CLEARINC; 
CNITS 

Rl-10.  The  unit  is  t.OOO  feet  in  length  and 
10  feet  in  width  (to  be  measured  on  one  side 
of  the  pole  line)  of  actual  clearing  of  right- 
of-way.  This  includes  clearing  of  underbrush, 
tree  removal,  and  such  tree  trimming  as  is 
required  so  that  the  right-of-way,  e.xcept  for 

tree  stumps  w  'ich  shall  not  exceed 

in  height,  sliaH  be  clear  from  the  ground  u]} 
on  oiu;  side  of  ti:e  line  of  poles  carrying 
primary  conductors. 

This  unit  does  not  include  clearing  or 
trimming  associated  with  secondaries  or 
services  which  is  included  with  conductor 
units.  The  length  of  actual  chiaring  shall  be 
measured  in  a  straight  line  parallel  to  the 
horizontal  line  between  stakes  and  across  the 
maximum  dimension  of  foliage  cle.ired 
projected  to  the  ground  line.  All  trees  and 
underbnish  across  the  width  of  the  right-of- 
ways  as  designated  by  the  Owner  shall  be 
considered  to  be  grouptul  together  as  a  single 
length  in  measuring  the  total  length  of 
clearing.  Spaces  along  the  right-of-w,iy  in 
which  no  trees  are  to  be  removed  or  trinune<l 
or  underbrush  cleared  shall  he  omitted  from 
the  total  measurement.  All  length  tlius 
arrived  at,  added  together  and  divided  by 
l.OCM),  shall  give  the  number  of  1  .tJOO-fodt 
Rl-lO  units  of  clearing.  This  unit  includes 
the  removal  or.  topping,  at  the  option  of  th(- 
Contractor,  of  danger  trees  outside  of  the 
right-of-way  when  so  designated  by  the 
Owner.  (Danger  trees  are  defined  as  dead  or 
leaning  trees  which,  in  falling,  will  affect  the 
operation  of  the  line.)  The  Contractor  shall 
not  remove  or  trim  shade,  fruit,  or 
ornamental  tre(!s  unless  so  directed  by  the 
Owner. 

R1-2().  This  unit  is  identical  with  Rl-10 
except  that  width  is  20  feet  (to  be  measured 
10  feet  on  each  side  of  the  pole  line). 

Rl-30.  This  unit  is  identical  with  Rl-10 
except  that  width  is  30  feet  (to  be  measured 
15  feet  on  each  side  of  the  pole  line). 

Rl-40.  This  unit  is  identical  with  Kl-10 
except  that  width  is  40  feet  (to  hv.  measured 
20  feet  on  each  side  of  the  pole  line). 

RCl-10,  RCl-20,  RCl-30,  RCl-40.  The.s<; 
units  arc  identical  to  the  respective  Rl  units 
except  that  chemical  treatment  of  stumps  is 
required  in  addition  to  the  clearing  of 
underbrush,  tree  removal  and  tree  trimming. 

Additional  Requirements  (When  specifying 
Rl  units  denote  type  of  disposal  (A  or  B).) 

A.  Trees,  brush,  branches  and  refuse  shall, 
without  delay,  be  disposed  of  by  such  of  the 
following  methfjds  as  the  Owner  will  direct 
(Owner  to  strike  out  methods  not  to  bo  used): 


1.  Burned. 

2.  Piled  on  one  side  of  right-of-way. 

3.  Roller  chopped  and  left  on  righi-of-way 
in  sut:h  a  manner  as  not  to  obstrut.t  roads, 
ditches,  drains,  etc. 

4.  Other  (descrif)el . 

B.  Trees  that  are  felled  shall  be  cut  to 
commercial  wood  lengths,  stacked  neatly, 
and  left  on  the  right-of-way  for  the 
landowner.  Commercial  wood  length  means 
the  length  designated  by  the  Owner  but  in  no 
case  shall  it  be  required  to  be  less  than 

( )  feet.  Brush,  branches,  and  n>fuse 

shall,  without  delay,  be  disposed  of  bv  sut.h 
of  the  following  methods  as  the  Owner  will 
direct  (Owner  to  strike  out  methods  not  to  l>e 
used): 

1.  Burned. 

2.  Piled  on  one  side  of  right-of-wav. 

3.  Roller  chopped  and  left  on  right-of-wav 
in  such  a- manner  as  not  to  obstnic  t  roads, 
ditches. drains,  etc. 

4.  Other  (describe) . 


Unit  No. 


U-'it  labor 
price 


SECTION  S- 
IINITS 


-Sl'BSTATION  ASSEMBLY 


A  substation  assembly  unit  consists  of  thi- 
complete  substation  ready  for  connection  of 
the  line  conductors,  as  shown  on  the 
substation  drawings  attached. 


Unit  No. 


Unit  labor 
price 


SECTION  ID— I  'NDERCROI  !ND  CABLE 
ASSEMBLY  UNITS 

An  underground  cable  assembly  unit 
consists  oitlie  in.stallation  of  1.000  feet  of 
cable  for  underground  primaries,  secondaries 
or  ser\'if.i!S.  It  dot^s  not  include  the  plowing, 
trenching  and  backfilling,  or  the  termination 
of  the  primary  cable  which  are  provided  for 
in  other  assembly  units.  It  includes  the  labor 
for  the  termination.  c(mnertion  and  sealing  f>f 
secondary  and  service  cables  and  conductors 
as  shown  in  the  specifications  and 
construr.tion  drawings,  and  the  labor  for 
making  all  primary,  secondary  and  si'rvice 
cable  splices  (buried  cable  may  be  spliced 
only  when  and  where  permitted  bv  the 
Owner'.-.)  In  computing  the  compensation 
to  the  Contractor  for  underground  cable 
assembly  units,  only  the  distance  between 
stakes,  paralleling  the  cable  shall  he  used. 
The  number  of  units  so  computi'.-l  includes 
all  installation  of  cable  in  ;i;l  specified 
trenches,  risiTs,  conduits,  crtissings. 
'manholes,  transformers,  terminal  hou:.ings 
and  meter  l)ox('s,<  The  conductor  or  cables 


Owner  clii  .k  hnf  il  prinMrv  -.pliccs 


iire  permillfd. 

- Owner  thci  k  hrm  if  ,v:  on.liiry  .iiid 

service  splices  arc  permillnl. 

' Owner  check  here  if  12  fei-l  nl  M'lviif 

conductor  is  to  be  left  ,is  a  roil  ;i  fort  from  Ihc 
building  with  ends  capiied  iiisteiid  of  conned  Idii  tn 
meter  bo.\ 
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Unit  No. 


SECTION'  UG— UNDERGROU\ 
TRANSFOR.MER  ASSEMBLY  U 

An  underground  transformer 
consists  of  the  installation  of  the 
its  housing,  warning  sign,  switcl 
current  protective  devices,  groui 
and  its  hardware  and  leads  with 
connectors  and  supporting  insui 
unit  also  includes  the  installatioL 
c^ble  terminations  but  not  of  ligf 
arresters,  huh  indicators  or^ 
does  it  include  any  trenching 
transformers,  it  does  not  include 
of  the  pad.  drainable  material,  be 
compaction,  or  site  preparation  * 
included  in  the  pad  assembly  un 
submersible  transformers  it  inc! 
installation  of  cable  terminations 
enclosure  and  cover,  of  drainable 
(when  specified)  *and  the  excav 
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Unit  No. 


SECTIO.N  UK— UNDERGROUND 
S.ECONDARY  AND  SERVICE  AS.lEMBl  Y 
UMTS 

An  underground  secondary  ant  service 
assembly  unit  consists  of  the  inst;  llation  of 
the  secondary  or  service  cable  ten  linal 
housing.  It  includes  the  installatit  n  of  the 
power  pedestal,  stake  (when  requ  red), 
mounting  hardware,  warning  sign 
directional  marker,  housing  idenf  Rcation 
marking,  and  the  cable  identificat  on  tags.  It 
does  not  include  the  installation  o  f  the  cable 
terminations,  ground  rod.  or  pad,  |vhen 
required. 


Unit  No. 


N  IS 


t  for  new 

ed  in  the 


SECTION  UM— MISCELLA.NEOU 
UNDERGROL-XD  ASSEMBLY  U: 

A  miscellaneous  underground  ajsemblv 
unit  consists  of  the  installation  of 
additional  unit  needed  in  the  Proje  z 
construction,  but  not  otherwise  lis 
Proposal.  This  section  includes  th 
installation  of  the  miscellaneous 
units  as  shown  on  the  respective 
underground  construction  drawing.  Where 
miscellaneous  units  consist  of  or  ir  elude  the 
installation  of  a  primary  cable  term  ination, 
the  unit  includes  the  preparnlion  of  the  cable 


is  sppfifird. 


.  Chvnpr  che<  k  Ijero  II  lira 


to  accommodate  the  termination,  the 
installation  of  the  stress  cone,  and  the 
connection  of  the  cable  to  the  terminal 
equipment.  Pad  assembly  units  are  in  this 
section  and  include  the  installation  of  the 
bedding,  drainable  material  (when  specified) 
cable  slot,  and  site  preparation,  backfilling 
and  tamping. 


Unit  labor 
price 


Unit  No. 


Unit  labor 
pi  ice 


Unit  labor 
pnce 


Unit  labor 
price 
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SECTION  UR— U.\'DERGROUND 
EXCAVATION  ASSE.MBLY  UNITS 

URl-S  (D)  Plowing  Assembly  Unit,  Soil- 
Consists  of  one  (1)  lineal  foot  of  plowing  in 
soil,  measured  parallel  to  the  surface  of  the 
ground,  to  a  specified  depth  (D),  in  inches, 
including  the  compacting,  e.xcept  as 
specifically  provided  for  in  other  units.  This 
unit  includes  all  lalwr  required  in  the  repair 
and/or  replacement  of  streets,  roads,  drives, 
fences,  lawns,  shrubbery,  watemains,  pipes, 
pipelines  and  contents,  underground  power 
and  telephone  facilities,  buried  sewerage  and 
drainage  facilities,  and  any  other  property 
damaged  during  the  plowing  of  the  cable, 
except  as  specifically  provided  for  in  other 
units.  Note:  Where  in  the  judgment  of  the 
Owner  greater  than  normal  difficulty  will  be 
involved  in  plowing  because  of  the  presence 
of  underground  facilities  of  other  utilities, 
this  unit  will  be  suffixed  by  the  letter  "T". 
This  will  be  applicable  only  in  thos^  areas 
predesignated  by  the  Owner  on  the  detail 
maps  herein.  All  plowing  outside  of  the 
predesignated  area  on  the  map,  regardless  of 
the  difficulty  in  placement  actually 
experienced,  will  be  inventoried  as  the 
regular  URl-S  (D)  units.  If  field  conditions 
show  the  existence  of  rock  to  prevent  the 
placing  of  the  cable  in  soil  to  the  depth 
required  in  the  specifications  the  Owner  may 
specify  UR2-R  units.  Where  more  than  one 
cable  is  to  be  installed  in  the  slot,  the  URl- 
S  unit  designation  should  be  modified  by  a 
suffix  corresponding  to  the  number  of  cables 
installed.  For  example,  URl-S  (D)  3c  for  3 
cables  plowed  at  one  time. 

UR2-S  (D&W)  Trenching  Assembly  Unit. 
Soil— Consists  of  one  (1)  lineal  foot  of 
trenching  in  soil,  measured  parallel  to  the 
surface  of  the  ground,  to  a  specified  depth  (D) 
and  width  (W),  in  inches,  including  the 
excavation,  and  backfilling  and  compacting. 
This  unit  includes  all  labor  required  in  the 
repair  and/or  replacement  of  streets,  roads, 
drives,  fences,  lawns,  shrubbery,  watermains, 
pipes,  pipelines  and  contents,  underground 
power  and  telephone  facilities,  buried 
sewerage  and  drainage  facilities,  and  any 
other  property  damaged  by  the  trenching, 
except  as  specifically  provided  for  in  other 
units.  Note:  Where  in  the  judgment  of  the 
Owner  greater  than  normal  difficulty  will  be 
involved  in  trenching  because  of  the 
presence  of  underground  facilities  of  other 
utilities,  this  unit  will  be  suffixed  by  the 
letter  "T".  This  will  be  applicable  only  in 
those  areas  predesignated  by  the  Owner  on 
the  detail  maps  herein.  Where  morathan  one 
cable  is  to  be  installed  in  the  trench,  the 
regular  UR2-S  unit  designation  should  be 
modified  by  a  suffix  rorresponding  to  thi; 


construction  drawing  for  the  type  of  cable 
placement  desired. 

UR2-R  (D&W)  T.-enching  Assembly  I'liit, 
Rock— Consists  of  one  (1)  lineal  foot  of 
trenching  in  rock,  measured  parallel  to  the 
.     surface  of  the  ground,  to  specified  depth  (D) 
and  width  (W),  in  inches,  including  the 
excavation,  and  backfilling  and  compa(  ting 

-  to  place  cable  to  the  depth  specified  in  the 
Specifications.  This  unit  will  be  specified  by 
the  Owner  only  when  field  conditions  at  the 

-  site  show  the  existence  of  rock  at  a  depth 
preventing  the  placing  of  the  cable  in  soil  to 
the  depths  required  in  the  Specifications. 
This  unit  includes  all  labor  required  in  the 
repair  and/or  replacement  of  streets,  roads, 
drives,  fences,  lawns,  shrubbery,  watermains. 
pipes,  pipelines  and  contents,  underground 
power  and  telephone  facilities,  buried 
sewerage  and  drainage  facilities,  and  any 
other  property  damaged  by  the  trenching, 
except  as  specifically  provided  for  in  other 
units.  This  unit  does  not  include 
under^ground  cable  facilities  installed  in  the 
trench  or  cable  bedding  assembly  units, 
when  required. 

UR-3  Cable  Bedding  Assembly  Unit- 
Consists  of  the  installation  of  one  (1)  lineal 
foot  of  a  2-inch  bed  of  clean  sand  or  soil 
placed  in  the  trench  under  the  cable  and  a 
4-inch  layer  of  clean  sand  or  soil  backfill  over 
the  cable  to  the  width  of  the  trench. 

Note:  The  exact  location  and  number  of 
units  shall  be  determined  by  the  Owner  after 
the  trenches  are  open  in  those  areas  where 
rock  or  other  conditions  make  special 
bedding  necessary. 

UR-4a  Pavement  Assembly  Unit, 
Asphalt — Consists  of  the  labor  nece.ssar\  to 
remove  and  restore  one  (1)  lineal  foot  of 
asphalt  pavement,  measured  along  the  route 
of  the  cable,  including  any  trenching 
necessar>'  to  place  the  cable  at  the  required 
depth.  All  work  shall  be  performed  in 
accordance  with  the  requirements  of  Sl.-)tt>  or 
local  authorities. 

UR-4C  Pavement  Assembly  Unit, 
Concrete — Consists  of  the  labor  necessaiA'  to 
remove  and  restore  one  (1)  lineal  foot  of 
concrete  pavement,  measured  along  the  routi- 
of  the  cable,  including  any  trenching 
necessary  to  place  the  cable  at  the  required 
depth.  All  work  shall  be  performed  in 
accordance  with  the  requirements  of  Stale  or 
local  authorities. 

UR-5  (     )  Underground  Pipe  Crossing 
Assembly  Unit— Consists  of  the  instailation 
of  one  (1)  lineal  foot  of  steel  pipe,  of  the 
inside  diameter,  in  inches,  specified  in  the 
last  digit  of  the  assembly  unit  designation, 
installed  in  place.  This  unit  includes  the 
pushing  of  pipe  and  any  excavation, 
backfilling  and  tamping  necessary  for  the 
installation  of  the  pipe.  The  pipe  will  ho 
installed  at  the  depth  specified  by  the  Owner 
The  installation  of  underground  cable  in  the 
pipe  is  not  included  in  this  unit. 

UR-6  Underground  Nonpipe  Crossing 
As.sembly  Unit— Consists  of  the  labor  in 
providing  a  hole  in  soil  one  (1)  foot  in  length 
of  a  diameter  sufficient  to  accommodate  the 
cable  to  be  installed  therein.  The  depth  of  the 
hole  below  the  surface  of  the  ground  shall  be 
specified  by  the  Owner.  This  unit  includes 
any  excavation,  backfilling  and  tamping 
neccssaiy  for  the  in.stullation.  This  unit  !r.:v 
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be  used  where  the  permanent  installation  of 
a  steel  pipe  under  the  UR-5  unit  is  not 
required.  The  installation  of  underground 
cable  in  the  pipe  is  not  included  in  this  unit. 


Unit  No. 


Unit  labor 
price 


Construction  Units — Line  Changes 

The  general  heading  of  Line  Changes 
applies  to  the  changing  of  existing  lines  or 
portions  thereof  from  their  existing  phasing, 
wire  size,  and  type  to  new  phasing,  wire  size, 
and  type  and  the  removal  of  existing  lines  or 
portions  thereof  and  replacing  with  new  lines 
in  close  proximity  thereto.  In  general  line 
changes  involve  three  types  of  assembly  units 
as  follows: 

Section  H — Conversion  assembly  units: 

Section  I — Removal  assembly  units; 

Section  N — New  construction  assembly 
units  on  existing  lines  or  in  replacing  lines. 

The  assembly  units  that  are  included  in 
Sections  H.  I,  and  N  are  defined  by  svTnbols 
and  descriptions  which  follow  together  with 
the  applicable  descriptions  included  under 
New  Construction.  Where  the  descriptions 
are  not  correct  or  sufficiently  explicit,  or 
when  special  units  are  not  covered  by 
Construction  Drawings,  descriptions  have 
been  provided  by  the  Owner  in  the  respective 
sections. 

Work  included  in  these  sections  shall  be 
performed  under  a  schedule  of 
deenergization  and  operating  procedures  as 
set  forth  by  the  Owner  at  the  time  of  release 
of  any  Section  involving  work  on  existing 
lines.  The  Contractor  will  so  plan  and 
perform  its  work  that  it  will  be  possible  to 
safely  reenergize  all  lines  involved  at  the 
expiration  of  the  time  limits  set  up  in  the 
schedule  to  resume  service  to  all  consumers 
being  ser\ed  prior  to  deenergization.  Prior  to 
commencement  of  work  each  day  on  lines  to 
be  deenergized,  and  upon  completion  of 
work  each  day  on  such  lines,  the  Contractor 
will  notify  the  Owner  thereof  in  writing  or 
in  such  other  manner  as  the  circumstances 
permit. 

SECTION  H— CONVERSION  ASSEMBLY 
UNITS 

Conversion  assembly  units  are  pole-top 
assemblies  and  cover  the  furnishing  of  all 
labor  for  changing  an  existing  assembly  unit 
to  a  new  assembly  unit,  utilizing  certain 
items  of  materials  of  the  existing  assembly 
unit  on  poles  to  be  left  in  place.  Any 
materials  removed  from  the  existing 
assembly  units  which  are  not  required  in  the 
construction  of  the  conversion  assembly  unit 
are  to  be  reused  by  the  Contractor  in  the 
construction  of  other  assembly  units,  or 
>  returned  to  Owner's  warehouse,  as  directed 
by  the  Owner. 

Conversion  assembly  units  are  specified  bv 
the  prefix  H  with  the  new  construction 
assembly  unit  designation  shown  first  and 
the  existing  assembly  unit  designation  shown 
last.  For  example,  an  H  Bl-Al  signifies  the 
conversion  of  an  existing  Al  assembly  unit 
to  a  Bl  assembly  unit  (as  was  defined  in  the 
description  of  construction  assembly  units). 
In  this  instance  the  Contractor  utilizes  the 


existing  pin-type  insulator,  single  upset  bolt 
and  neutral  spool  and  installs  the  additional 
crossarm,  crossarm  pins,  braces,  machine 
bolt,  carriage  bolts,  lag  screw,  and  insulator 
supplied  by  the  Owner  required  for  the  new 
unit.  The  Contractor  transports  the  pole-top 
pin  and  two  machine  bolts  to  the  warehouse 
or  uses  them  on  the  Project  as  directed  by  the 
Owner. 

The  Conversion  assembly  units  also 
include  the  furnishing  of  all  labor  in  the 
transferring,  resagging  and  retying  of 
conductors  from  one  position  on  the  pole  to 
a  different  position  on  the  pole  where  such 
transfers  are  required.  Where  replacement  of 
conductor  is  required,  the  existing  conductor 
will  be  removed  under  section  I  and  the  new 
conductor  installed  under  section  N.  Where 
replacement  of  a  pole  is  required,  the  existing 
pole  and  pole-top  assembly  will  be  removed 
under  section  I  and  the  new  pole  and  pole- 
top  assembly  will  be  installed  according  to 
section  N  and  no  H  units  will  be  involved. 

Conversion  assemblies  are  listed  in  three 
subsections  for  converting  pole-top 
assemblies  from  single  to  V  phase,  single  to 
three  phase,  and  V  to  three  phase.  The 
following  descriptions  apply  to  only  those 
conversion  units  not  sufficiently  explicit: 


Unit 

Description 

Subsection  H  (B-A)     1  Phase  to  V  Phase 

Unit  No. 

Unit  labor 
price 

Subsection  H  (C-A)     1  Phase  to  3  Phase 

Unit  No. 

Unit  labor 
price 

Subsection  H  (C-B)  V  Phase  to  3  Phase 

Unit  No. 

Unit  labor 
price 

SECTION  I— REMOVAL  ASSEMBLY  UNITS 

Removal  assembly  units  cover  the 
furnishing  of  all  labor  for  the  removal  of 
existing  units  of  construction  from  existing 
lines,  disassembling  into  material  items,  and 
all  labor  and  transportation  for  the  returning 
of  all  materials  to  the  warehouse  of  the 
Owner  in  an  orderly  manner  or  transporting 
elsewhere  to  the  site  of  the  Project  for  reuse 
in  the  prosecution  of  this  Contract  as  directed 
by  the  Owner. 

The  unit  removal  prices  shall  include  all 
labor  required  to  reinstall  in  accordance  with 
specifications  any  conductors  temporarily 
detached.  The  Contractor  will  reinstall  at  his 
own  expense  any  other  units  removed  by  him 
for  his  own  convenience.  The  removal  units 
are  specified  by  the  prefix  I  and  followed  by 
the  assembly  unit  designation  of  existing 
assembly  unit  to  be  removed.  For  example, 
an  I-Al  signifies  the  removal  of  an  Al 


assembly  unit.  The  following  special  notes 
apply  to  specific  removal  units: 

a.  Poles.  All  poles  of  the  same  height. 
regardless  of  pole  class,  are  designated  by  the 
same  unit.  Thus  an  I-30-foot  pole  signifies 
the  removal  of  a  30-foot  pole  of  any  class. 
The  Contractor  is  not  required  under  this 
unit  to  remove  from  the  pole  any  ground  wire 
or  pole  numbering  attached  to  the  pole.  This 
unit  includes  the  refilling  and  tamping  of 
holes  in  a  workmanlike  manner  unless  they 
are  to  be  reused. 

b.  Pole-top  assemblies.  The  unit  of  removal 
of  pole-top  assemblies  includes,  in  addition 
to  the  removal  of  the  assembly  itself,  any 
necessary  handling,  resagging,  and  retying  of 
conductors  in  those  cases  where  an  existing 
pole-top  assembly  will  be  removed  and 
replaced  by  a  new  pole-top  assembly  and 
where  any  existing  conductor  is  to  b<;  reused. 

The  unit  of  removal  of  pole-top  assemblies 
also  includes  any  holding  or  handling  of 
mainline  or  tap  conductors  at  tap  lines, 
angles,  and  deadends  where  such  is 
involved,  and  the  reinstalling  of  such 
conductor  in  accordance  with  the 
Specifications;  for  example,  an  I-A5-4  will 
include  the  disconnection  of  the  tap 
conductors,  snubbing  off  the  tap  line  at  the 
nearest  practical  point  and  the  reconnectioii 
and  resagging  of  these  tap  conductors  if 
necessary  to  the  new  tap  assembly  when 
installed.  The  new  unit  of  construction, 
however,  will  be  specified  separately  in 
Section  N. 

c.  Conductor.  The  conductor  removal  unit 
covers  the  removal  of  1,000  feet  of  conductor 
or  cable  and  reeling  or  coiling  it  in  a 
workmanlike  manner  in  such  a  way  that  it 
can  be  reused  by  the  Contractor  or  the 
Owner.  The  Owner  will  furnish  to  the 
Contractor  reels  if  it  is  to  be  returned  to  the 
Owner's  warehouse  on  reels.  The  removal 
unit  for  each  size  of  conductor  or  cable  is 
shown  by  the  prelx  I  followed  by  D  and  the 
conductor  or  cable  type;  thus  an  I-D  6ACWC 
signifies  the  removal  unit  for  1,000  feet  of  6 
A  Coppenveld-copper  conductor. 

d.  Guys.  All  guys  regardless  of  length,  type 
of  attachment,  or  size  of  guy  strand  are 
specified  by  the  same  unit;  thus  an  I-E 
signifies  the  removal  of  any  guv. 

e.  Anchors.  Only  anchor  rods  are  to  be 
removed  by  the  Contractor  in  anchor  removal 
units.  The  anchors  will  be  left  in  the  ground; 
thus  an  I-F  signifies  the  removal  of  any 
anchor  rod.  If  the  rod  cannot  be  unscrewed, 
the  end  of  the  rod  shall  either  be  cut  off  or 
bent  down  so  that  the  rod  will  be  at  least  18 
inches  below  ground. 

f.  Transformers.  The  unit  for  removal  of 
transformer  assembly  units  is  divided  into 
two  sections,  (1)  Conventional  Transformer 
Assembly,  and  (2)  Self-protected  Transformer 
Assembly.  Only  one  unit  is  specified  for  each 
type,  and  all  sizes  of  transformers  from  1  to 
15  kVA  within  each  group  will  be  covered  by 
the  same  unit.  "Self-protected"  refers  to 
transformers  where  all  protective  equipment 
is  mounted  on  or  within  the  transformer. 
"Conventional"  refers  to  transformers  where 
protective  equipment  is  mounted  separately 
from  the  transformer.  The  unit  is  designated 
by  the  prefix  I  followed  by  the  description  of 
the  unit  to  be  removed;  thus.  I-G 
Conventional  signifies  the  n;nioval  of  a 
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conventional  transformer  asser  i 
size  transformer  from  1  to  15 

g.  Secondary  units.  The  unit 
secondary  assemblies  includes 
the  removal  of  the  assembly 
net  essar\'  handling  such  as  un 
resagging.  and  retying  of  secon 
conductor  or  cables  where  exi 
conductor  or  cable  is  to  be  reustd 

In  addition,  the  unit  for  remo  .' 
secondary  assembly  includes 
holding  of  any  conductor  at  tap 
such  is  involved,  and  the  reinst  i 
tap  conductor  in  accordance  wi 
Specifications. 

h.  Ser\'ice  unit.  The  unit  for 
service  assemblies  includes,  in 
the  remov  al  of  the  assembly  it 
r.ecessarv  handling  such  as  unt 
resagging.  and  retying  of  ser.ire 
cable  where  existing  service 
<  able  is  to  be  reused. 

The  following  descriptions  a 
those  renr.oval  units  not  siifficie 


kVA. 

or  removal  of 
n  addition  to 
If.  all 
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ng  secondary 
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Unit 


Unit  No. 


SECTIO.N  N-NEVV  ASSE.MBI.Y  L MTS 

The  purpose  of  this  section  is   ?  list 
complete  r.ew  units  of  construct!  m  when- 
si;c  h  units  are  to  be  added  lo  e.\i  ting  lines 
or  installed  in  replacing  lines. 

The  units  as  covered  by  this  se  tion  are  the 
s.imc  as  the  units  described  in  Q  nstruction 
Units — New  Con.'.truciion.  excep  tho:  these 
units  are  prefi.ved  by  the  letter  N 

For  example,  an  ,\40-6  unit  coLors  the 
furnishing  of  all  labor  for  the  insi  aliaiion  of 
a  40-6  pole  either  in  an  existing  -  iistrihution 
line  being  operated  by  the  Ownei  or  in  a  new 
line  being  constnirted  to  replace  ;n  existing 
distribution  line  being  operated  ]f.  the 
Owner. 

The  following  descriptions  apJy  oniv  to 
thoso  new  units  not  sufficiently  e  cplii  itr 


Unit 


Unit  No. 


Acceptance 

Thf  undersigned  hereby  accept 

foregoing  Proposal  of .  dated 

( onstrutt  the  niral  elettric  Proje*:; 
L:n«:  Extensions. 

(Owner) 
IH President 

Sec.retarv 

^).^leof  Qniirat  I 
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§1726.344    [Reserved]. 

§  1726.345    Certificate  of  contractor  and 
Indemnity  agreement  (line  extensions),  REA 
Form  792b. 

The  closeout  form  in  this  section  shall 
be  used  when  required  by  this  part. 

Certifrcale  of  Contractor  and  Indemnity 
Agreement  (Line  Extensions) 

certifies  that  he  is  the 

(title  or  designation),  of (name  of 

contractor),  the  Contractor,  in  a  contract 

dated .  19 entered  into 

between  the  Contractor  and (name 

of  REA  Borrower) the  Owner,  for 

the  construction  of  a  rural  eler  trie  Project 
(hereinafter  referred  to  as  Project),  which 

bears  the  Project  Designation 

19 Line  Extensions,  and  that  he  is 

authorized  to  and  does  make  this  Certificate 
and  Indemnity  Agreement  on  behalf  of  said 
Contractor  in  order  to  induce  the  Owner  to 
make  payment  to  the  Contractor,  in 
accordance  with  the  provisions  of  the  said 
contract. 

Undersigned  further  says  that  all  persons 
who  have  hirnished  labor  in  connection  with 
the  Section  of  the  Project  represented  by  the 

Final  Inventor}'  dated .  in  the 

amount  of  S 


.  have  been  paid  in  full: 

thnt  all  manufacturei-s,  materialmen  and 
subcontractors  which  furnished  nhv 
materials  or  services,  or  both,  for  the  said 
Section  of  the  Project  have  been  paid  in  full: 
that  no  lien  has  been  filed  against  the  Project 
and  no  person  has  any  right  to  claim  any  lien 
against  the  Project. 

Undersigned  further  says  that  if  the  Owner 
pays  the  Contractor  the  contract  price  for  the 
sai(i  Section  of  the  Project  the  Contnic  lor  will 
ir.demnifv'  and  hold  harmless  and  dof  s 
hereby  undertake  and  agree  to  indemnity  and 
hold  harmless  the  Owner  from  any  claim  cr 
lien  arising  out  of  the  negligence  or  other 
fault  of  the  Contractor  in  respect  of  the 
performance  of  the  contract  whit  h  mav«hu\  e 
been  or  may  be  filed  against  the  0-.vnt:r. 

Signature  of  Contractor  (President. 

Vice-President,  Partner  or  Owner,  or,  if 
signed  by  other  than  one  of  fc-egoing.  Power 
of  Attorney  signed  by  one  of  the  foregoing 
should  be  attached.  Indicate  applicable 
designation.) 

[End  of  clause! 

§  1725.346    Supplemental  contract  for 
additional  project,  REA  Form  792c. 

The  fomi  in  this  section  shall  be  used 
when  required  bv  REA  Form  201,  790. 
or  792. 

Supplemental  Contract  for  Additional 
Project 

Date  

TO:  __^__  Contra(  tor 
Pursuant  to  Article  I.  Section  2  of  the 

Contractors  Proposal  dated ,  for  the 

rural  electric  Proji-ct  .  we  reqt:est 

'  that  \ou  construct  Atiditional  Project  No. 

_■  r:onsistingof  approximatelv  the 

following  system  improvement  and  line- 
extension  work: 


The  Additional  Project  is  to  be  constr j(  ted 
in  accordance  with  all  of  the  provisions  of 
the  Contractor's  Proposal,  except: 

1.  The  time  for  completion  of  the 
.Additional  Project  shall  be . 

2.  The  prices  for  Construction  Units  for  ih.> 
Additional  Project  are  attached. 

Please  indicate  your  acceptance  of  the 
foregoing  by  signing  below,  return  two  signed 
copies  and  retain  one  copy. 
Sincerely. 
Owner 

By President,  Vice  f\csident 

(strike  out  inapplicable  de.«ignation.) 

ACCEPTANCE: 

Contractor 

By President.  Vice  President, 

Partner  (strike  out  inapplicable  designation  I 

Date 


(End  of  clause! 

§§1726.347—1726.349    [Reserved]. 

§  1 726.350    Construction  contract 
amendment  for  paynient,  REA  Form  800. 

The  amendment  form  in  this  section 
shall  be  used  when  required  by  this 

part. 

Construction  Contract  Amendment  fur 
Payment 

DATE: 

(Owner) 

(Addres.s) 

Project: 

You  are  requested  to  nmend  the 
Construction  Contract  between  the 
undersigned  Contrarfor  and  you.  as  Owlier. 

dated for  the  above  Project,  so  that. 

notwithstanding  any  provision  of  ftie 
Construction  Contract  to  the  contrar\'.  the 
Owner  shall  make  payment  lo  the  Contractor 
of  ninety  (90%)  percent  of  the  invoice  (  o'l 
to  the  Contractor  of  the  following  equipment 
or  matnrials  delivered  to  the  site  of  the 
Project  but  not  installed: 


Item 
of 

No.  of 

items 

Invoice  price 

eq'jip- 
ment 

Per 
item 

Extended  price 

or 
mate- 
rials 

Total 

90% 

Total  Amount  of  Amendment 


A.  The  Contractor  warrants  that  the  above 
equipment  and  materials  are: 

1.  Actually  on  the  site  of  the  Project  and 
will  remain  thereon  until  installed  in  the 
Project. 

2.  To  be  incorporated  into  the  Project  not 
sooner  than  sixty  (60)  day.s  after  the  date  of 
this  reqiiest. 

.1.  In  conformance  with  specifications  and 
not  in  fjxcess  of  the  quantity  required  for  the 
}?roit:ct. 

4.  Properly  stored  and  protected  from 
weather,  theft  and  other  hazards. 

5.  Oipable  of  being  easily  inventoried  as  to 
the  original  quantity  as  well  as  the  quaiitiiy 
remaining  each  month. 

B.  The  Contractor  agrees  to  furnish  to  the 
(3wner  releases  of  liens  properly  exe(  utt  tl  bv 
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suppliers  for  the  delivered  equipment  and 
materials  upon  which  payment  is  being 
made. 

C  If  the  Owner  accepts  and  the 
Administrator  approves  this  Amendment,  tiie 
Owner  agrees  to  make  payment  to  the 
Contractor  within  thirty  (30)  days  after  such 
approval  by  the  Administrator,  provided  the 
Contractor  shall  have  theretofore  furnished  to 
the  Owner  the  releases  of  liens  required 
pursuant  to  Section  B  of  this  Amendment. 
There  shall  be  deducted,  on  account  of  such 
payment,  from  any  amount  which  may  be 
due  the  Contractor  pursuant  to  estimates 
computed  in  accordance  with  the  provisions 
of  Article  III,  section  1  (a)  of  the  Construction' 
Contract  an  amount  equal  to  the  invoice  cost 
to  the  Contractor  of  equipment  and  materials 
paid  for  pursuant  to  this  Amendment  and 
installed  by  the  Contractor  during  the  period 
to  which  the  estimate  relates. 

D.  Upon  the  making  of  payment  hereunder, 
the  title  to  the  equipment  and  materials  in 
respect  of  which  payment  is  made  shall  pass 
to  the  Owner,  but  the  risk  of  loss  shall  be 
borne  by  the  Contractor  until  completion  of 
construction  as  provided  in  Article  IV. 
Section  I  of  the  Construction  Contract. 

Sincerely  yours. 

Contractor: 

By: 

Agreed  to: (Surety) 

By: . 


(Attoniey  in  Fact) 

Date: 

Accepted  subject  to  the  approval  of  the 
Administrator: 

Owner: 

By: (President) 

Date: 


(End  of  clause) 

§1726.351  Electric  system  construction 
contract  (labor  and  materials).  REA  Form 
830. 

The  contract  form  in  this  section  shall 
be  used  when  required  by  this  part.  This 
form  refers  to  guide  drawings,  which  do 
not  contain  requirements,  and.  hence, 
are  not  included  in  this  part.  The  guide 
drawings  are  included  in  the  printed 
form  available  from  GPO  (See 
§1726.300.). 

Electric  System  Construction  Contract 
(Labor  and  Materials) 

Notice  And  Instructions  To  Bidders 

1.  Sealed  proposals  for  the  construction, 
including  the  supply  of  necessary  labor, 
materials  and  equipment,  of  a  rural  electric 

project  of (hereinafter  called  the 

"Owner")  to  be  known  as Project 

will  be  received  by  the  Owner  on  or  before 
o'clock M., , 
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,  at  its  office  at 


at  which 


time  and  place  the  proposals  will  be  publicly 
opened  and  read.  Any  proposals  received 
subsequent  to  the  time  specified  will  be 
promptly  returned  to  the  Bidder  ur.opened. 
2.  Description  of  Project:  The  Project  will 
consist  of  approximately: 
Overhead  Distribution  Line  Construction 

miles  of kV  Single  Phase 

Lines 


miles  of 


kV  V-Phase  Lines 


Lines 


miles  of 


kV  Three-Phase 


poles 


miles  of  secondary  on  <«condary 
.  miles  of  services  for 


consumers 

Underground  Distribution  Facilities 

miles  of kV  Single-Phase 

Construction 

miles  of 

Construction 

miles  of 

Construction 

miles  of  __ 

and  Service 
Construction  for 


kV  V-Phasc 

kV  Three-Phase 

Volt  Secondary' 

Consumers. 

Distribution  Line  Changes,  Conversion,  and 
Removal 

miles  of 


Transmission  Line  Construction 


miles 

kV 

miles 


kV;. 


miles 


kV  underbuild 

Substations  and  Other  Major  Facilities 
kVA Voltage 


Name 


This  Project  is  located  in 
Counties,  in  the  State(s)  of  _ 


all  as 


more  fully  described  in  the  Plans. 
Specifications,  Construction  Drawings,  and 
Contractor's  Proposal  therefore  hereinafter 
referred  to. 

.3.  Work  on  energized  lines.  Unless  stated 
below  all  construction  work  including 
attachments  to  existing  poles  and  line 
changes,  is  to  be  done  with  the  line 
deenergized.  The  hours  during  which 
existing  lines  will  be  deenergized  are  shown 
in  the  Contractor's  Proposal.  Approximately 

miles  of  the  line  changes  are  to  be 

made  with  the  lines  energized  and  such  lines 
are  in  the  following  locations  or  areas: 

and  are  more  fully  described  in  the 

Plans,  Specifications,  and  Contractor's 
Proposal.  For  work  in  these  locations  the 
Bidder  must  provide  personnel  capable  of 
working  on  energized  lines.  All  such  work 
shall  be  performed  to  meet  at  least  the  safety 
rules  and  regulations  prescribed  by  the 
Owner  for  its  own  employees  including  the 
use  of  rubber  gloves,  hot  sticks  and 
associated  protective  equipment,  a  copy  of 
which  rules  and  regulations  may  be 
examined  at  the  office  of  the  Owner. 

4.  Owner- furnished  materials.  The  unit 
prices  in  the  Contractor's  Proposal  should 
include  provisions  for  Owner-Furnished 
Materials  since  as  stated  in  Article  I,  Section 
3  of  the  Contractor's  Proposal,  the  value  of 
the  Owner-Furnished  Materials,  if  any,  will 
be  deducted  from  payments  to  the  Bidder  for 
completed  Construction  Units. 

5.  Obtaining  and  transferring  documents. 
The  Plans,  Specifications  and  Construction 
Drawings,  together  with  all  necessary  forms 
and  other  documents  for  bidders  may  be 
obtained  from  the  Owner,  or  from  the 

Engineer at  the  tatter's  office  at 

upon  the  payment  of  ten  dollars 

(SIO).  which  payment  will  not  be  subject  to 
rehind.  The  Plans,  Specifications,  and 
Construction  Drawings  may  be  examined  at 
the  office  of  tho  Owner  or  at  the  offir*  of  the 


Engineer.  A  copy  of  the  Loan  Contract  (if  the 
Project  is  to  be  financed,  in  whole  or  in  part, 
pursuant  to  a  loan  contract)  between  the 
Owner  and  the  United  States  of  America 
acting  through  the  Administrator  of  the  Rural 
Electrification  Administration  and  of  the  loan 
( onlract  between  the  Owner  and  any  other 
lender  may  be  examined  at  the  office  of  the 
Owner.  Each  set  of  Plans,  Specifications  and 
Construction  Drawings  will  have  a  serial 
number,  given  by  the  Engineer,  and  the 
number  of  each  set  with  the  name  of  the 
purchaser  will  be  recorded  by  the  Engineer. 
Bids  will  be  accepted  only  from  the  original 
purchaser. 

6.  Manner  of  submitting  projxjsals. 
Proposals  and  all  supporting  instruments 
must  be  submitted  on  the  forms  furnished  bv 
the  Owner  and  must  be  delivered  in  a  sealed 
envelope  addressed  to  the  Owner.  The  name 
and  address  of  the  Bidder,  its  license  number 
if  a  license  is  required  by  the  State,  and  the 
dale  and  hour  of  the  opening  of  bids  must 
appear  on  the  envelope  in  which  the 
Proposal  is  submitted.  Proposals  must  be 
filled  in  in  ink  or  typewritten.  No  alterations 
or  interlineations  will  be  permitted,  unless 
made  liefore  submission,  and  initialed  and 
dated. 

7.  Familiarity  with  <:onditions.  Prior  to  ih'- 
submission  of  the  Proposal  the  Bidder  shall 
make  and  shall  be  deemed  to  have  made  a 
careful  examination  of  the  site  of  the  Proied 
and  of  the  Plans,  Sfwcifications.  Construction 
Drawings,  and  forms  of  Contractor's  Proposal 
and  Contractors  Bond  on  file  with  the 
Secretary  of  the  Owner  and  with  the 
Engineer,  and  shall  become  informed  as  to 
the  location  and  nature  of  the  proposed 
construction,  the  transportation  facilities,  the 
kind  and  character  of  soil  and  terrain  to  be 
encountered,  the  kind  of  facilities  requirt^d 
before  and  during  the  construction  of  the 
Project,  general  local  conditions  and  all  otlnr 
matters  that  may  affecJ  the  cost  and  time  of 
completion  of  the  Project.  Bidders  will  be 
required  to  comply  with  all  applicable 
statutes,  regulations,  etc.,  including  those 
pertaining  to  the  licensing  of  contractors,  and 
the  so-called  "Kick-Back  Statute"  (48  Stale. 
948)  and  regulations  issued  pursuant  thereto 

8.  Proposals  will  be  accepted  only  from 
those  prequalified  bidders  invited  by  the 
Owner  to  submit  a  proposal. 

9.  Alternate  designs.  The  Owner  reserves 
the  right  to  confine  its  consideration  of  ihi' 
several  bids  to  one  tyjje  of  design  regardless 
of  alternate  types  of  design  which  may  be 
specified  in  the  Plans  and  Specifications  iin<l 
offered  in  the  Proposals. 

10.  Proposals  for  distribution  and 
transmission  facilities.  If  the  Project  includes 
both  distribution  and  transmission  facilities, 
bidders  shall  bid  on  both  of  the  facilities  and 
the  Owner  will  evaluate  the  Proposals  on  tho 
basis  of  low  total  bid  for  both  facilities. 

1 1 .  The  Time  for  Completion  of 
Construction  of  the  Project  shall  be  as 
specified  by  the  Engineer  in  the  Propositi 

12.  Bid  bond.  Each  Proposal  must  be 
accompanied  by  a  Bid  Bond  in  the  form 
attached  or  a  certified  check  on  a  bank  that 

.  is  a  membcir  of  the  Federal  Deposit  Insiiriim  t- 
Corporation,  payable  to  the  order  of  the 
Owner,  in  an  amount  equal  to  ten  percent 
(10%)  of  the  maximum  bid  prirc.  Kiich 


'roposal  is  one  of 

by  filing  its 
Bid  Bond  or 
th  s  Owner's 
SI  ich  Proposals, 
and  binding  upon 
1  lid  Bond  or 
Owner  until  a 
s  itisfactory 
h  ;d  (where 
E  idder  and  such 
I d  by  the 

not  to  exceed 
hereinbefore  set 
whichever 
such  Proposal 
P^posals.  the  Bid 
n  each 
n  (lO)  days  to 


successful 
two 
Proposal  and. 
000,  to 
triplicate  in 
sureties  listed 
Department  as 
"  sum  not  less 


ex  ;cute 
th; 
SI  )0 

ii 
tl 
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Bidder  agrees,  provided  its 
the  three  low  P^posals.  tha 
Proposal  together  with  such 
check  in  consideration  of  " 
receiving  and  considering 
said  Proposal  shall  be  firm 
each  such  Bidder  and  such 
check  shall  be  held  by  the 
Proposal  is  accepted  and  a  5 
Contractor's  Bond  is  fiirnis" 
required)  by  the  successful 
acceptance  has  been  approv 
Administrator,  or  for  a  perio  i 
sixty  (60)  days  from  the  date 
for  the  opening  of  Proposals, 
period  shall  be  the  shorter.  I 
is  not  one  of  the  three  low  ~ 
Bond  or  check  will  be  returned 
instance  within  a  p»eriod  of  t 
the  Bidder  furnishing  same. 

13.  Contractor's  bond.  The 
Bidder  will  be  required  to 
additional  counterparts  of 
for  a  Contract  in  excess  of 
furnish  a  Contractor's  Bond 
the  form  attached  hereto  wi 
by  the  United  States  Treasu 
Acceptable  Sureties,  in  a  penfal 
than  the  contract  price. 

14.  Failure  to  furnish  con.. 
Should  the  successful  Biddei 
execute  such  counterparts  or 
Contractor's  Bond  (where 
ten  (10)  days  after  written  ... 
acceptance  of  the  Proposal  b\ 
Bidder  will  be  considered  to 
the  Proposal.  In  such  event,  t 
be  entitled  (a)  to  enforce  the  1 
accordance  with  its  terms,  or 
check  has  been  delivered  wit 
to  retain  from  the  proceeds  o 
check,  the  difference  (not  exc 
amount  of  the  certified  check 
amount  of  the  ProfX)sal  and  s 
amount  for  which  the  Owner 
faith  contract  with  another 

the  Project.  The  term  * 

shall  be  deemed  to  include 

Proposal  is  accepted  after 

previously  refused  or  has  bee. 
execute  the  counterparts  or  to 
satisfactory  Contractors  Bond 
required.) 

15.  Contract  is  entire  ^-,. 
Contract  to  be  effected  by  the 
the  Proposal  shall  be  deemed 
entire  agreement  between  the 
and  the  Bidder  shall  not  claim 
modifications  thereof  resultin 
representation  or  promise 
by  any  officer,  agent  or  empL 
Owner  or  by  any  other  person 

16.  Minor  irregularities.  Thej  Owner 
reserves  the  right  to  waive  mi 
irregularities  or  minor  errors 
if  it  appears  to  the  Owner  tha 
irregularities  or  errors  were  m 
inadvertence.  Any  such  irregu 
errors  so  waived  must  be  correfc 
Proposal  in  which  they  occur 
acceptance  thereof  by  the  Ow 

17.  Balanced  bid.  The  Owne   reserves  the 
right  to  reject  any  or  all  Propos  jls.  The 
uttention  of  Bidders  is  special!  '  called  to  the 
desirability  of  a  proper  balanct  between 
prices  for  labor  and  materials  ajid  between 


req  j 
no  ifi 


1  id 


fth 
exc  !ed 


part 
'Succes  iful 
any 
ano  her 


!  agreen  ent 


'  mac  e 
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tractor's  bond, 
fail  or  refuse  to 
to  furnish  a 
ired)  within 
ication  of  the 
the  Owner,  the 
lave  abandoned 
le  Owner  shall 

Bond  in 
b)  if  a  certified 
the  Profxjsal. 
"le  certified 

ing  the 
between  the 
ich  larger 
nay  in  good 
y  to  construct 

Bidder" 
Bidder  whose 
Bidder  has 
unable  to 
furnish  a 
(where 


The 

i  icceptance  of 
include  the 
)arties  thereto, 
any 

from  any 
at  any  time 
of  the 


o'  ee 


any  Proposal. 

;uch 

de  through 
i|arities  or 

ted  on  the 

irior  to  the 
rfer. 


the  total  prices  for  the  resjjective 
Construction  Units.  Lack  of  such  balance 
may  be  considered  as  a  reason  for  rejecting 
a  Proposal. 

18.  Discrepancy  in  unit  prices.  Where  the 
unit  prices  in  the  Contract;or's  Proposal  are 
separated  into  three  columns  designated  as 
"Labor,"  "Materials,"  and  "Labor  and 
Materials,"  and  where  a  discrepancy  appears 
between  the  sum  shown  in  the  "Labor  and 
Materials"  column  and  the  correct  addition 
of  the  sums  appearing  in  the  "Labor"  column 
and  the  "Materials"  column,  the  correct 
addition  of  the  sums  appearing  in  the 
"Labor"  column  and  the  "Materials"  column 
shall  control. 

19.  Definition  of  terms.  The  terms 
Administrator.  Engineer,  Supervisor.  Project, 
Completion  of  Construction,  and  Completion 
of  the  Project  as  used  throughout  this 
Contract  shall  be  as  defined  in  Article  VL 
Section  1,  of  the  Contractor's  Proposal. 

20.  The  owner  represents: 

a.  If  by  provisions  of  the  Contractor's 
Proposal  the  Owner  shall  have  undertaken  to 
furnish  any  materials  for  the  construction  of 
the  Project,  such  materials  are  on  hand  at 
locations  specified  or  if  such  materials  are 
not  on  hand  they  will  be  made  available  by 
the  Owner  to  the  successful  Bidder  at  the 
locations  specified  before  the  time  such 
materials  are  required  for  construction. 

b.  All  easements  and  rights-of-way.  except 
as  shown  on  maps  included  in  the  Plans  and 
Specifications,  have  been  obtained  from  the 
owners  of  the  properties  across  which  the 
Project  is  to  be  constructed  (including 
tenants  who  may  reasonably  be  expected  to 
object  to  such  construction).  The  remaining 
easements  and  rights-of-way,  if  any,  will  be 
obtained  as  required  to  avoid  delay  in 
construction. 

c.  All  staking,  except  as  shown  on  the 
maps  included  in  the  Plans  and 
Specifications,  has  been  completed  and 
sufficient  staking  crews  will  be  available  to 
maintain  stakes  at  all  times  in  advance  of 
construction. 

d.  Where  underground  distribution 
construction  is  required,  permission  has  been 
obtained  from  state  and  local  highway  and 
road  authorities  to  install  underground 
distribution  power  facilities  and  set 
pedestals,  if  any,  on  the  highway  and  road 
right-of-way  in  the  Project  area. 
Notwithstanding  such  permission  granted  to 
the  Owner,  each  Bidder  is  responsible  for 
ascertaining  that  the  equipment,  methods  of 
construction,  and  repair  proposed  to  be  used 
on  the  Project  will  meet  all  requirements  of 
public  authorities  having  jurisdiction  over 
highway  and  road  right-of-way.  The 
successful  Bidder  will  be  required  to  furnish 
proof  satisfactory  to  the  Owner  of  compliance 
with  this  requirement.  If  required  by  highway 
or  road  authorities,  the  successful  Bidder  will 
furnish  to  such  authorities  a  bond  or  meet 
other  guaranty  requirements  to  assure  the 
prompt  repair  of  all  damages  to  highways 
and  roads  and  their  associated  rights-of-way 
caused  by  the  Bidder  during  construction  of 
the  Project.  This  requirement  is  in  addition 

to  and  independent  of  the  Contractor's  Bond 
required  under  this  Contract.  The  acceptance 
of  a  bid  from  any  Bidder  is  not  to  be 
construed  as  approval  of  the  Bidder's 


equipment  or  proposed  construction  methods 
by  or  on  behalf  of  the  highway  and  road 
authorities.  Bidders  may  obtain  information 
concerning  the  requirements  of  highway  and 
road  authorities  by  communicating  with  the 
following . 

e.  All  hinds  necessary  for  prompt  payment 
for  the  construction  of  the  Project  will  be 
available. 

If  the  Owner  shall  fail  to  comply  with  any 
of  the  undertakings  contained  in  the 
foregoing  representation  or  if  any  of  such 
representations  shall  b«  incorrect,  the  Bidder 
will  be  entitled  to  an  extension  of  time  of 
completion  for  a  period  equal  to  the  delay, 
if  any,  caused  by  the  failure  of  the  Owner  to 
comply  with  such  undertakings  or  by  any 
such  incorrect  representation;  provided  the 
Bidder  shall  have  promptly  notified  the 
Owner  in  writing  of  its  desire  to  extend  the 
time  of  completion  in  accordance  with  the 
foregoing;  provided,  however,  that  such 
extension,  if  any.  of  the  time  of  completion 
shall  be  the  sole  remedy  of  the  Bidder  for  the 
Owner's  failure,  because  of  conditions 
beyond  the  control  and  without  the  fault  of 
the  Owner,  to  furnish  materials  in 
accordance  with  subparagraph  a.  above. 
Owner i 

By 
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Contractor's  Proposal 

(Proposal  shall  be  submitted  in  ink  or 
typewritten) 

To: (hereinafter  called  the  "Owner") 

Article  I — General 

Section  1.  Offer  to  Construct.  The 
undersigned  (hereinafter  called  the  "Bidder") 
hereby  proposes  to  receive  and  install  such 
materials  and  equipment  as  may  hereinafter 
be  specified  to  be  furnished  by  the  Owner, 
and  to  furnish  all  other  materials  and 
equipment,  all  machinery,  tools,  labor, 
transportation  and  other  means  required  to 

construct  the  rural  electric  project 

in  strict  accordance  with  the  Plans. 
Specifications  and  Construction  Drawings  for 
the  prices  hereinafter  stated. 

The  total  length  of  the  project  lines  shall 
be  determined  by  taking  the  sum  of  all 
straight  horizontal  span  distances  .►'tvveen 
pole  stakes  or  from  center  to  center  of  poles, 
or  centerline  of  structures,  carrying 
conductors,  plus  the  length  of  service  drops, 
if  any,  measured  horizontally  from  center  of 
last  pole  to  the  point  of  attachment  to  the 
consumer's  building. 

Section  2.  Materials  and  Equipment.  The 
Bidder  agrees  to  furnish  and  use  in  the 
construction  of  the  Project  under  this 
Proposal,  in  the  event  the  Proposal  is 
accepted,  only  such  "fully  listed"  and 
"conditionally  listed"  materials  and 
equipment  as  are  included  in  the  current 
"List  of  Materials  Acceptable  for  Use  on 
Systems  of  REA  Electrification  Borrowers," 
including  revisions  adopted  prior  to  the  Bid 
Opening.  The  use  of  "conditionally  listed" 
materials  and  equipment  requires  prior 
consent  by  the  Owner  or  Engineer. 

For  distribution  lines,  the  Bidder  further 
agrees  to  furnish  and  use  guy  wire  with 

ASTM  Class (Engineer  to  insert  A 

or  B)  zinc  coating. 


All  leads  on  equipment  such  as 
transformers,  reclosers,  etc.,  shall  be  of  #6 
minimum  copper  conductivity  using 

(Engineer  to  insert  standard  soft 

drawn  copper  or  aluminum  alloy)  conductor. 
All  conductor  lies  on  insulators  shall  be  of 
the  materials-and  methods  shown  in  the 

lollowing  Tying  Guide  Drawings: 

(Engineer  to  insert  appropriate  drawing 
numbers). 
Ground  rods  and  butt-tyf)e  pole  grounding 

plates  shall  be (Engineer  to  insert 

galvanized  steel  or  copper). 
L'r.derground  primary  cable  shall  have 

coated  copper  neutral  (Engineer  lo 

insert  round  or  flat). 

For  transmission  lines,  the  Bidder  further 
agrees  to  furnish  and  use  guy  wire,  overhead 
ground  wire,  and  pole  ground  wire  with 

AST.M  Class (Engineer  to  insert  A.  B.  or 

C)  zinc  coating.  Guy  wire  shall  be  the  same 
size  and  grade  as  the  overhead  ground  wire. 
Where  overhead  ground  wire  is  not  specified. 

the  guy  wire  shall  be size.       _ 

grade. 

The  Bidder  further  agrees  to  furnish  and 
use  poles,  crossarms.  and  other  timber 
products,  of  which  the  physical 
iharacteri.itics.  method  of  treatment,  type  of 
preservative,  instructions  on  inspection  and 
general  procedure  shall  be  in  accordance 
with  REA  standards  and  requirements. 

Crossarms  shall  be (Engineer  to 

insert  Douglas  fir  or  Southern  Yellow  Pine), 

treated  with (Engineer  to  insert  type 

of  preser\ative.)  ■ 

The  Bidder  agrees  thai  the  prices  for  poles. 
c:rossarms.  and  other  timber  products  set 
forth  herein  shall  include  the  cost  of 
preservative  treatment  and  inspection, 
insured  warranty,  or  quality  assurance.  The 
Bidder  further  agrees  to  obtain  from  the 
supplier  inspection  and  treatment  reports  or 
insured  warranties,  for  checking  against  the 
delivered  timber,  and  to  submit  such  reports 
or  warranties  to  the  Owner  as  one  of  the 
prerequisites  to  monthly  and  final  payments. 
Section  3.  Owner-Furnished  Materials.  The 
Bidder  understands  and  agrees  that,  if  this 
Proposal  is  accepted,  the  Owner  will  furnish 
to  the  Bidder  the  material  set  forth  in  the 
attached  "List  of  Owner's  Materials  on 
Hand"  (.see  page  _      )  and  the  Bidder  wjll 

give  a  receipt  (see  page )  therefor*?  in 

writing  to  the  Owner.  The  Bidder,  further. . 
will  on  beh-ilf  on  the  Owner  accept  delivery 
of  .such  of  the  materials  set  forth  in  the 
attached  "List  of  Materials  Ordered  by  Owner 

but  No!  D'^livered"  (see  page J  as  may  be 

subsequu.v.iv  delivered  and  will  promptly 
forward  lo  the  Owner  for  payment  the 
supplier  .-  invoice,  together  with  the  Bidder's 
receipt  in  writing  for  such  materials.  The 
materiaLs  referred  to  are  on  hand  •at.  or  will 
be  delivered  to,  the  locations  specified  in  the 
List  and  the  Bidder  will  use  such  materials 
in  constructing  the  Projiict. 

The  value  of  the  completed  Construction 
Units  certified  by  the  Bidder  each  month 
pursuant  to  Article  III,  Section  l.a  of  the 
Prnpo.sa!  shall  be  reduced  by  an  amount 
equal  to  the  value  of  the  materials  installed 
by  the  Bidder  during  the  precedmg  month 
which  have  been  furnished  by  the  Owner  or 
the  delivery  of  which  has  been  accepted  bv 
IheBidderon  behalf  of  the  Owner  Onlv 


ninety  percent  (90%)  of  the  remainder  shall 
be  paid  prior  to  the  Completion  of  the 
Project.  The  value  of  such  materials  shall  be 
computed  on  the  basis  of  the  unit  prices 
stated  in  the  Lists.  Materials,  if  any,  not 
required  for  the  Project,  which  have  been 
furnished  to  the  Bidder  by  the  Owner  or 
deliver)'  of  which  has  been  accepted  by  the 
Bidder  on  behalf  of  the  Owner,  shall  be 
returned  to  the  Owner  by  the  Bidder  upon 
completion  of  construction  of  the  Project. 
The  value  of  all  materials  not  installed  in  the 
Project  nor  returned  to  the  Owner  shall  be 
deducted  from  the  final  pavment  to  the 
Bidder. 

The  Owner  shall  not  be  obligated  lo 
furnish  materials  in  excess  of  the  quantities, 
size,  kind  and  type  set  forth  in  the  attached 
Lists.  If  the  Owner  furnishes,  and  the  Bidder 
accepts,  materials  in  excess  thereof,  the 
values  of  such  excess  materials  shall  be  their 
actual  cost  as  stated  by  the  Owner. 

Information  on  the  shipping  schedules  of 
materials  on  the  "List  of  Materials  Ordered 
by  Owner  But  Not  Delivered  "  will  be 
furnished  to  the  Bidder  as  necessary  during 
progress  of  the  work. 

Upon  delivery  the  Bidder  shall  promptly 
receive,  unload,  transport  and  handle  all 
materials  and  equipment  on  the  "List  of 
Materials  Ordered  by  Owner  But  Not 
Delivered"  at  its  expense  and  shall  be 
responsible  for  demurrage,  if  any. 

Section  4.  Purchase  of  .Materials  Not 
Furnished  By  Owner.  The  Bidder  will 
purchase  all  materials  and  equipment  (other 
than  Owner-furnished  materials)  outright  and 
not  subject  to  any  conditional  sales 
agreements,  bailment,  lease  or  other 
agreement  reserving  unto  the  seller  any  right, 
title  or  interest  therein. 

.Section  5.  Proposal  on  Unit  Basis.  The 
Bidder  understands  and  agrees  that  the 
various  Construction  Units  on  which  bids  are 
made  are  defined  by  symbols  and 
descriptions  in  this  Proposal,  that  all  said 
bids  are  on  a  unit  basis,  and  that  the  Owner 
may  specify, any  number  or  combination  of 
Construction  Units  that  the  Owner  may  deem 
necessary  for  the  construction  of  the  Project. 
Separate  Construction  Units  are  designated 
for  each  different  arrangement  which  may  be 
used  in  the  construction  of  the  Project.  This 
Proposal  is  based  on  a  consideration  of  each 
unit  in  place  and  includes  only  the  materials 
listed  on  the  corresponding  Construction 
Drawings  or  description  of  unit  where  no 
drawing  exists. 

Section  6.  Description  of  Contract.  The 
notice  and  Instructions  to  Bidders  and  Plans 
attached  hereto  and  made  a  part  hereof,  and 
the  Specifications  and  Construction 
Drawings  set  forth  in: 

REA  BuUeiin  !i(>-3.  Specifications  and 
Drawings  for  12..5,'7.2  kV  Line  Constmclion: 

REA  Form  803.  Specifications  and 
Drawings  for  H.4/24.9  kV  Line  Construction; 

RE.\  Form  806,  Specifications  and 
Drawings  for  IJnderground  Electric 
Distribution: 

REA  Biiilelin  50-2,  REA  Specifications  T- 
805A.  ElK(.lri(  Transmission  Specifications 
and  Drawings.  34.5  kV  through  69  kV; 

REA  Bulletin  .50-1.  REA  Specification  T- 
80513.  Eieclrif  Transmission  Sperification.s 
and  Drawings  for  115  kV  through  230  kV: 


as  applicable,  which  by  this  reference  are 
incorporated  herein,  together  with  the 
Proposal  and  Acceptance  constitute  the 
Contract.  The  Plans,  consisting  of  maps  and 
special  drawings,  and  approved 
modifications  in  standard  specifications  are 
attached  hereto  and  identified  as  follows; 


Section  7.  Familicrity  with  Conditions,  1  he 
Bidder  has  made  a  careful  examination  of  the 
site  of  the  Project  to  be  constnicled  and  of 
the  Plans,  Specifications.  Constru(.tion 
Drawings,  and  form  of  Contractor's  Bond 
attached  hereto,  and  has  become  informed  i.N 
to  the  location  and  nature  of  the  propost-d 
construction,  the  transportation  facilities,  ihi- 
kind  and  character  of  soil  and  terrain  to  he 
encountered,  and  the  kind  of  facilities 
required  before  and  during  the  constnit  lion 
of  ihe  Project,  and  has  become  acquainted 
with  the  labor  conditions,  state  and  local 
laws,  and  regulations  which  would  afff<  i 
work  on  the  proposed  construt  lion. 
Section  8.  License.  The  Bidder  warrants 

that  a  Contractor's  License  is is  not 

required,  and  if  required  it  posses 

Contractor's  License  No. for  the 

State  of  in  which  the  Project  is 

located  and  .said  license  expires  on , 

19 . 

Section  9.  Warmnty  of  Gotxi  Faith.  The 
Bidder  warrants  that  this  Proposal  is  made  in 
good  faith  and  withou(  collusion  or 
connection  with  any  pierson  or  persons 
bidding  for  the  sa.Tie  work. 

Section  10.  Warranty  of  Financial 
Resources.  The  Bidder  warrants  that  it 
possesses  adequate  financial  resourt.es  am) 
agrees  that  in  the  event  this  Proposal  is 
accepted  and  a  Contractor's  Bond  is  requirt-d, 
it  will  furnish  a  Contractor's  Bond  in  the 
form  attached  hereto,  in  a  penal  sum  not  less 
than  the  maximum  Contract  priie.  with  a 
surety  or  sureties  listed  by  the  United  States 
Department  of  Treasury  as  Acceptance 
Sureties. 

In  the  event  that  the  surety  or  sureties  on 
the  performance  bond  delivered  to  the  Ox\  r.'  r 
contemporaneously  with  the  execution  of  tht- 
Contract  or  on  an\  bond  or  bonds  dellverfcd 
in  substitution  thereof  or  in  addition  thereto 
shall  at  any  time  become  unsatisfactory  to  the 
Owner  or  the  Administrator,  the  Bidder 
agrees  to  deliver  to  the  Owner  another  or  nn 
additional  bond. 

Section  11.  Taxes.  The  unit  prices  for 
Construction  Units  in  this  Proposal  in<  lucie 
provisions  for  the  payment  of  all  monies 
which  will  be  payah'e  by  the  Bidder  or  the 
Owner  in  connection  with  the  constniciinn 
of  the  Project  on  account  of  taxes  imposed  by 
any  taxing  authority  upon  the  sale,  purchase 
or  use  of  materials,  supplies  and  equipment, 
or  services  or  labor  of  installation  theri;of.  to 
be  inc:orpcirated  in  the  Project  as  part  of  sue  h 
Construction  Units.  The  Bidder  agrees  to  pay 
all  sue h  taxes,  except  taxes  upon  Ihe  sale, 
pure  hase  or  use  of  owner-fjrnished  materials  ■ 
and  it  is  understood  that,  as  to  owner- 
furnished  materials,  the  values  stated  in  ihe 
attached  "List  of  Owner's  Materials  on 
Hand"  and  "List  of  Materials  Ordered  by 
Owner  But  Not  Delivered"  include  taxes 
upon  the  sale,  purchase  or  use  of  owner - 
furnished  matcriiils.  if  applicable.  The  Hlddir 
will  furnish  to  the  appropriate  f.Txin(» 
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form 


authorities  all  required  in 
reports  pertaining  to  the  Proj 
the  Owner-furnished  materia 
Section  12.  Changes  in  Qu 
Bidder  understands  and  eg 
quantities  called  for  in  this 
approximate,  and  that  the 
units  upon  which  pavTnent  s 


ation  and 
;cf,  except  as  to 


ntities.  The 

that  the 

Proposal  are 

1  number  of 

all  be  made 


1  agre  >s 


toti 


Item' 


'  Item  corresponds  with  iter  i 
ducted  from  payments  to  the  91 


Item' 


Sup(  I 


'  Item  corresponds  with  iterr 
ducted  from  payments  to  the  B|ddei 


Article  11 — Construction 

Section  1.  Time  and  Manned  of 
Construction 

a.  The  Bidder  agrees  to  com 
construction  of  the  Project  on  , 
(hereinafter  called  the  "Comm 
Date")  which  shall  be  determi 
Engineer  after  notice  in  writin 
Bidder  that  the  Bidder  has  suf 
materials  to  warrant  commenckmen 
continuation  of  construction,  qut 
will  the  Commencement  Dale 

-_ calendar  days  after  date 

the  Contract  bv  the  Administrc  tor 


Bidder  further  agrees  to  proseclite 
and  to  complete  construction  i 
accordance  with  the  Plans.  SpA: 
and  Construction  Drawings  wi|h 
( )  calendar  days  (exclud 


rot 
a  ic 


after  Commencement  Date:  Pro  i 
however,  that  the  Bidder  wi! 
to  dig  holes,  set  poles,  install  _ 
underground  conduit,  perform 
for  the  installation  of  undergro 
dig  trenches  if  there  are  more  tl 
inches  of  ftx)st  on  the  ground  n( 
any  construction  on  such  days 
judgment  of  the  Engineer  snow 
wind,  or  the  results  of  snow,  ra  . 
make  it  impracticable  to  perfon  n 
operation  of  construction:  prov 
that  the  Bidder  will  not  be  rcqu 
perform  any  plowing  for  the  in 
underground  cable  on  public  r 
highways  if  there  are  more  tha. 
inches  of  ft-ost  in  the  ground.  T<  i 
of  the  time  lost  due  to  the  cond 
described  herein  and  approved 
the  Engineer,  the  time  of  compl 
al)ov»'  will  be  extended  if  the  Hi 
a  vv.'ittcn  request  therefore  to  th 
provided  in  subsection  b  of  thi.<l 


shall  be  as  set  forth  in  the  inventory.  If  the 
Owner  changes  the  quantity  of  any  unit  or 
units  specified  in  this  Proposal  by  more  than 
fifteen  percent  (15%)  and  the  materials  cost 
to  the  Bidder  is  increased  thereby  to  an 
extent  which  would  not  be  adequately 
compensated  by  application  of  the  unit 
prices  in  this  Proposal  to  the  revised  quantity 

List  of  Owner's  Materials  on  Hand 


of  such  unit  or  units,  such  change,  to  the 
extent  of  the  quantities  of  such  units  in 
excess  of  such  fifteen  percent  (15%)  shall  lie 
regarded  as  a  change  in  the  construction 
within  the  meaning  of  Article  II,  Section  1(d) 
of  this  proposal. 


Description  of  material 


Catalog 
No. 


Quantity 


Unit  price 


Above  Materials  are  Located  at: 


Extended 
price 


,d3e';trco"m'X'S,n\°tSSnSr"^^  ^"'^^  ^''^'^  ''  '^^''°"  '•  '''  ^^'"«  °'  ^^'^  '^^^^^^^  -»  ^  <^^ 

List  of  Materials  Ordered  by  Owner  but  Not  Delivered 


ier  name  and 
address 


Scheduled 

delivery 

date 


Description  of  mate- 
rial 


Catalog  No. 


Quantity 


Unit  price 


Above  Material  to  be  Deliverec^  to: 


Extended 
price 


iSe';l?^U"n^Sl'd  Con%°tSn  U^£"         ^""^  '^'^^'^  ''  ^^^'*°"  '■  ''^^  ^^'"«  °'  ^«^«  ^^'^^'^  -'"  ^  ^- 


lence 
date 

;ncement 
led  by  the 
from  the 
If  ient 

t  and 
n  no  event 
later  than 
of  approval  of 
The 

diligently 
strict 
ificalions 
in 


ng  Sundays) 
ided, 
be  required 
hors.  install 

iny  plowing 

ind  cable,  or 

an  six  (6) 

ir  to  perform 

vhen  in  the 

rain,  or 

n.  or  frost 
any 

ded  further 

red  to 

ailation  of 

ids  or 

two  (2) 
the  extent 

tions 

in  writing  bv 

;tion  set  out 

:ider  makes 

>  Owner  as 

Section  1. 


It 
rr  a 


b.  The  time  for  Completion  of  Construction 
shall  be  extended  for  the  period  of  any 
reasonable  delay  which  is  due  exclusively  to 
causes  beyond  the  control  and  without  the 
fault  of  the  Bidder,  including  Acts  of  God, 
fires,  floods,  inability  to  obtain  materials  and 
acts  or  omissions  of  the  Owner  with  respect 
to  matters  for  which  the  Owner  is  solely 
responsible:  Provided,  however  that  no  such 
extension  of  time  for  completion  shall  be 
granted  the  Bidder  unless  within  ten  (10) 
days  after  the  happening  of  any  event  relied 
upon  by  the  Bidder  for  such  an  extension  of 
time  the  Bidder  shall  have  made  a  request 
therefore  in  ivTiting  to  the  Owner,  and 
provided  further  that  no  delay  in  such  time 
of  completion  or  in  the  progress  of  the  work 
which  results  from  any  of  the  above  causes 
except  acts  or  omissions  of  the  Owner,  shall 
result  in  any  liability  on  the  part  of  the 
Owner. 

c.  The  sequence  of  construction  shall  be  as 
set  forth  below,  the  number  or  names  being 
the  designations  of  extensions  or  areas 
(hereinafter  rnlled  the  "Sections") 
corresponding  to  the  numbers  or  names 
shown  on  the  maps  attached  hereto,  or  if  no 
Sections  are  set  forth  below,  the  sequence  of 
construction  shall  be  as  determined  by  the 
Bidder,  subject  to  the  approval  of  the 
Engineer. 

d.  The  Owner,  acting  through  the  Engineer 
may  from  time  to  time  during  the  progress  of 
the  construction  of  the  Project  make  such 
changes,  additions  or  subtractions  ft-om  the    ' 
Plans,  Specifications,  Construction  Drawings. 
List  of  Materials  and  sequence  of 
construction  provided  for  in  the  previous 
paragraph  which  are  part  of  the  Contractor's 
Proposal  as  conditions  may  warrant: 
Provided,  however,  that  if'any  change  in  the 
construction  to  be  done  shall  require  an 
pxten<;ion  of  time,  a  reasonable  extension  will 


be  granted  if  the  Bidder  shall  make  a  written 
request  therefore  to  the  Owner  within  (10) 
days  after  any  such  change  is  made.  And 
provided  further,  that  if  the  cost  to  the  Bidder 
of  construction  of  the  project  shall  be 
materially  increased  by  any  such  change  or 
addition,  the  Owner  shall  pay  the  Bidder  for 
the  reasonable  cost  thereof  in  accordance 
with  a  Construction  Contract  Amendment 
signed  by  the  Owner  and  the  Bidder,  but  no 
claim  for  additional  compensation  for  any 
such  change  or  addition  will  be  considered 
unless  the  Bidder  shall  have  made  a  written 
request  therefore  to  the  Owner  prior  to  the 
commencement  of  work  in  connection  with 
such  change  or  addition. 

e.  The  Bidder  will  not  perform  any  work 
hereunder  on  Sundays  unless  there  is  urgent 
need  for  such  Sunday  work  and  the  Owner 
consents  thereto  in  writing.  The  time  for 
completion  specified  in  subsection  a  of  this 
Section  1  shall  not  be  affected  in  any  way  by 
inclusion  of  this  subsection  nor  by  the 
Owner's  consent  or  lack  of  consent  to  Sunday 
work  hereunder. 

Section  2.  Environmental  Protection.  The 
Bidder  shall  perform  work  in  such  a  manner 
as  to  maximize  preservation  of  beautv. 
consideration  of  natural  resources  and 
minimize  marring  and  scarring  of  the 
landscape  and  silting  of  streams.  The  Bidder 
shall  not  deposit  trash  in  streams  or 
waterways,  and  shall  not  deposit  herbicides 
or  other  chemicals  or  their  containers  in  or 
near  streams,  waterways  or  pastures.  The 
Bidder  shall  follow  the  criteria  relating  to 
environmental  protection  as  specified  herein 
by  the  Engineer. 

Section  3.  Tools,  Equipment,  and  Qualified 
Personnel.  The  Bidder  agrees  that  in  the 
event  this  Proposal  is  accepted  it  will  make 
available  for  use  in  connection  with  the 
proposed  construction  all  necessarv  tools  and 
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equipment  and  qualified  superintendents 
and  foremen. 

Section  4.  Changes  in  Construction.  The 
Bidder  agrees  to  make  such  changes  in 
construction  previously  erei:ted  in  the  Proief:t 
by  the  Bidder  as  required  by  the  Owner  for 
prices  arrived  at  as  follows: 

a.  For  substations  and  other  units  where 
only  a  portion  of  the  complete  unit  is  affected 
by  the  change,  the  compensation  for  such 
c:hange  shall  be  as  agreed  upon  in  writing  by 
the  Bidder  and  the  Owner  prior  to  the 
commencement  of  work  in  connection  with 
such  change. 

b.  For  ail  other  units,  the  compensation  for 
such  change  shall  be  the  reasonable  cost 
thereof  as  agreed  upon  by  the  Bidder  and  the 
Owner,  but  in  no  event  shall  it  exceed  two 
(2)  times  the  labor  price  quoted  in  the 
Proposal  for  the  installation  of  the  unit  to  be 
changed.  Such  compensation  shall  be  in  lieu 
of  any  other  pa\Tnent  for  the  installation  and 
removal  of  the  original  unit.  (If  a  new  or 
replacing  unit  is  installed,  payment  for  such 
new  or  replacing  unit  shall  be  made  as 
shown  in  the  final  inventory.) 

No  payment  shall  be  made  to  the  Bidder 
for  materials  or  labor  involved  in  correcting 
errors  or  omissions  on  the  part  of  the  Bidder 
which  result  in  construction  not  in 
accordance  with  the  Plans  and 
Specifications. 

Section  5.  Construction  Not  in  Proposal. 
The  Bidder  also  agrees  that  when  it  is 
necessa-'v  to  construct  units  not  shown  in  the 
Proposal  it  will  construct  such  units  for  a 
price  arrived  at  as  follows: 

a.  The  cost  of  materials  shall  be  detemiined 
by  the  invoices. 

b.  The  cost  of  labor  shall  be  the  reasonable 
cost  thereof,  but  in  no  event  shall  it  exceed 
an  amount  detemiined  by  calculating  the 
ratio  of  the  total  Lbor  costs  to  the  total 
material  costs  in  the  section  of  the  Proposal 
involved,  and  multiplying  the  cost  of 
materials  for  the  unit  in  question  by  this 
ratio:  Provided,  however,  that  in  respect  of 
sections  H.  M,  and  N,  the  ratio  shall  be 
(.alcuhited  for  only  those  units  of  the  see  tion 
which  are  similar  to  the  new  unit  for  which 
a  price  is  to  be  determined. 

Section  6.  Sujjervision  and  Inspection. 

a.  The  Bidder  shall  cause  the  construction 
work  on  the  Project  to  receive  constant 
supervision  by  a  competent  superintendent 
(hereinafter  t. ailed  the  "Superintendent") 
who  shall  be  present  at  all  times  during 
working  hours  where  construction  is  being 
carried  on.  The  Bidder  shall  also  employ,  in 
connection  with  the  construe  tion  of  the 
Project,  capable,  experienced  and  reliable 
foremen  and  such  skilled  workmen  as  may  be 
required  for  the  various  classes  of  work  to  be 
performed.  Directions  and  instructions  given 
to  the  Superintendent  shall  be  binding  upon 
the  Bidder. 

b.  The  Owner  reserves  the  right  to  require 
the  removal  from  the  Project  of  any  employee 
of  the  Bidder  if  in  the  judgment  of  the  Owner 
such  removal  shall  be  necessary  in  order  to 
protect  the  interest  of  the  Owner.  The  Owner 
or  the  Supervisor,  if  any.  shall  have  the  right 
to  require  the  Bidder  to  increa.se  the  numlwr 
of  its  employees  and  to  increa.sc  or  change 
the  amount  or  kind  of  tools  and  equipinttnt 

if  at  any  tiiiie  the  pr»gr(»ss  nf  ili»>  work  shall 


Ihj  unsatisfactory  to  the  Owner  or  Supervisor; 
but  the  failure  of  the  Owner  or  Supervisor  to 
give  any  such  directions  shall  not  relieve  the 
Bidder  of  its  obligations  to  complete  the  work 
within  the  time  and  in  the  manner  specified 
in  this  Proposal. 

c.  The  construction  of  the  Project  and  all 
materials  and  equipment  used  therein,  shall 
be  subjet:t  to  the  inspection,  tests,  and 
acceptance  by  the  Owner  and  the 
Administrator  and  the  Bidder  shall  furnish 
all  information  required  by  the  Owner  or  by 
the  Administrator  concerning  the  nature  or 
source  of  any  materials  incorporated  or  to  be 
incorporated  in  the  Project,  Tho-Owner  and 
the  Administrator  shall  have  the  right  to 
inspect  all  payrolls,  invoices  of  materials, 
and  other  data  and  records  of  the  Bidd>'r  and 
of  any  subcontractor,  relevant  to  the 
construction  of  the  Project.  The  Bidder  shall 
provide  all  reasonable  facilities  necessary  for 
such  inspection  and  tests  and  shall  maintain 
an  office  at  the  site  of  the  Project,  with 
telephone  service  where  obtainable  and  at 
least  one  office  employee  to  whom  directions 
and  instruf:tions  of  the  Owner  may  be 
delivered.  Delivery  of  such  diret:tions  or 
instructions  in  writing  to  the  employee  of  the 
Bidder  at  such  office  shall  constitute  delivery 
to  the  Bidder.  The  Bidder  shall  have  an 
authorized  agent  accompany  the  Engiiiei'r 
when  final  inspection  is  made  and,  if 
requested  by  the  Owner,  when  any  other 
inspec  tion  is  made. 

d.  In  the  event  that  the  Owner,  or  the 
Administrator,  shall  determine  that  the 
construction  contains  or  may  contain 
numerous  defects,  it  shall  be  the  duty  of  the 
Bidder  and  the  Bidder's  Surety  or  Sureties, 
if  any,  to  have  an  inspection  made  by  an 
engineer  approved  by  the  Owner  for  iht? 
purpose  of  determining  the  exact  nature, 
extent  and  location  of  such  defects. 

e.  The  Engineer  may  recommend  to  the 
Owner  that  the  Bidder  suspend  the  work 
wholly  or  in  part  for  such  period  or  periods 
as  the  Engineer  may  deem  necessary  due  to 
unsuitable  weather  or  such  other  conditions 
as  are  considered  unfavorable  for  satisfactory 
prosecution  of  the  work  or  because  of  the 
failure  of  the  Bidder  to  comply  with  any  of 
the  provisions  of  the  Contract:  Provided, 
however,  that  the  Bidder  shall  not  suspend 
work  pursuant  to  this  provision  without 
written  authority  from  the  Owner  so  to  do. 
The  time  of  completion  hereinabove  set  forth 
shall  be  increased  by  the  number  of  days  of 
any  such  suspension,  except  when  such 
suspension  is  due  to  the  failure  of  the  Bidder 
to  comply  with  any  of  the  provisions  of  this 
Contract.  In  the  event  that  work  is  susjwnded 
by  the  Bidder  with  the  consent  of  the  Owner, 
the  Bidder  before  resuming  work  shall  give 
the  Owner  at  least  twenty-four  (24)  hours 
notice  thereof  in  writing. 

Set  tion  7.  D<>fective  Materials  and 
Workmanship. 

a.  The  acceptance  of  any  materials, 
equipment  (except  Owner-furnished 
materials)  or  any  workmanship  by  the  Owner 
or  the  Engineer  shall  not  preclude  the 
subsequent  rejection  thereof  if  sue  h 
materials,  equipment,  or  workmanship  sh.ill 
be  found  to  be  defec:tive  after  delivery  or 
installation,  and  any  such  materials, 
e(|iiipiiii'!il  or  worknianshiji  fmiiid  di-in  livi; 


before  final  au-eptance  of  the  construction 
shall  be  replaced  or  remedied,  as  the  case 
may  be,  by  and  at  the  expense  of  the  Bidder. 
Any  such  condemned  material  or  equipment 
shall  be  immediately  removed  from  the  siti- 
of  the  Project  by  the  Bidder  at  the  Bidder's 
expense.  "The  Bidder  shall  not  be  entitled  to 
any  payment  hereunder  so  long  as  anv 
defective  materials,  equipment  or 
workmanship  in  respect  to  the  Project,  ol 
which  the  Bidder  sh.ill  have  had  notice,  sli;::l 
not  have  been  replaced  or  remedied,  as  thi- 
case  may  be. 

b.  Notwifhstonding  any  certificate  whic  h 
may  have  been  given  by  the  Owner  or  the 
Engineer,  if  any  materials,  equipment  (e\(  cpt 
Owner-furriished  materials)  or  any 
workmanship  which  does  not  comply  with 
the  requirements  of  this  Contract  shall  bi- 
discovcrifd  within  one  (1)  year  after 
Completion  of  Construction  of  the  Projei  t. 
the  Bidder  shall  replace  such  defective 
materials  or  equipment  or  remedy  any  sen  ii 
defective  workmanship  within  thirty  (30) 
days  after  notice  in  writing  of  the  existent  c 
thereof  shall  have  been  given  by  the  Owner 
If  the  Bidder  shall  be  c;alled  upon  to  repla<  e 
any  defective  materials  or  equipment  or  to 
remedy  defei  tive  workmanship  as  herein 
provided,  the  Owner,  if  so  requested  by  fli^ 
Bidder  shall  deenergize  that  section  of  the 
Project  involved  in  such  work.  In  the  event 
of  failure  by  the  Bidder  so  to  do,  the  Owi-wr 
may  replai  e  sui  b  d«>fec:tive  materials  c>r 
equipment  or  remedy  such  defective 
workmanship,  as  the  case  may  be,  and  in 
sue  h  event  the  Bidder  shall  pay  to  the  0\\  :>■: 
the  cost  and  expcmse  thereof. 

ARTICLE  in— PAYMENTS  AND  REI.EASI: 
OF  l.IKN.S 

.Section  t.  P.iyments  to  Bidder 

a.  Within  the  first  fifteen  (15)  days  of  <•..<  ii 
calendar  month,  the  Owner  shall  make 
pailial  payment  to  the  Bidder  for 
construction  act  omplished  during  thf; 
preceding  calendar  month  on  the  basis  ol 
completed  Constnit:tion  Units  furnished  .ti.'i 
certified  to  by  the  Bidder,  recommended  !u 
the  Engir.ec'r  and  approved  by  the  Owner 
solely  for  the  purposes  of  payment:  Providcii 
however,  that  sui  h  approval  shall  not  be 
deemed  approval  of  the  workmanship  or 
materials.  Only  ninety  percent  (90%)  of  i  .r  ( 
sue  h  esiim.ile  appnjved  during  the 
constnii  tion  of  the  Project  shall  be  paid  liv 
the  Owner  to  the  Bidder  prior  to  Completion 
of  the  Project:  Provided,  however,  that  at  ii:i\ 
time  after  work,  which,  in  the  sole 
determination  of  the  Engineer,  amounts  In 
fifty  pen  int  (50%)  of  the  maximum  Coiitnn  t 
price  hiis  been  completed,  the  Owner  max 
elect,  in  lieu  of  paying  ninety  percent  ('M)".il 
of  each  such  subsequent  estimate,  to  pity 
eai  h  such  subsequent  estimate  in  full.  L  pen 
(omplc-lion  by  the  Bidder  of  the  construe  tii-M 
of  the  Project,  the  Engineer  will  prepan;  an 
inventory  of  t.he  Projec:t  showing  the  toijil 
number  and  c  bariicler  of  Construction  I'l.its 
anel,  after  c  h»M:king  such  inventory  with  th'- 
Bidder,  will  certify  it  to  the  Owner.  Up'iti  l!,'- 
appro\al  by  the  Owner  and  the 
Acimiiiistralor  of  a  Certificate  of 
Completion — (>»i-,trac:t  Construction,  Ki.A 
Form  187,  showing  the  total  cost  of  the 
f  oiistnic  licjn  performed,  the  Owner  shali 
ni.iki-  |i,iyii)»-;ii  1(1  till-  hidder  of  all  amoui::' 
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to  which  the  Bidder  shall  be 
Ihereunder  which  shall  no< 
Provided,  however,  that  sun 
shall  \ie  made  not  later  than 
aftt,T  the  date  of  Completion 
of  the  Project,  as  Sjiecified  in 
of  Completion,  unless  wi 
tlie  fault  of  the  Bidder. 
~    b.  The  Bidder  shall  be  psir 
the  number  of  Construction 
installed  at  the  direction  of 
by  the  inventory  based  on  th 
or  staicture  lists;  Provided,  h 
total  cost  shall  not  exceed  lh( 
Cjxitract  price  for  the  const 
Projeti  as  set  forth  in  the  Act 
costs  of  any  additional  chang  • 
such  excess  shall  have  been 
wniiiig  by  the  Owner. 

c.  Notwithstanding  the  pro 
Se: :'ion  l.a  above,  the  BiddtT 
written  notice  thereof  to  the 
receive  payment  in  full  for  an 
Project  upon: 

(1)  completion  of  such  SeiA 
by  the  Engineer  and  approvec 
(2>  submission  to  the  Chvne 
of  lien  and  the  certificate  Tf. 
Section  2  hereof; 

(.'!)  approval  by  the  Owner 
i:i  respect  of  such  Section;  an 
(4)  submission  to  the  Owne 
Administrator  of  the  consent 
;ho  Surety  or  Sureties,  if  any, 
Contractor's  Bond  to  payment 
J><;ction  prior  to  Completion  o 
If  no  Sections  are  designate( 
.section  Ic,  the  term  Section 
jiiirposes  of  this  subsection  c 
section  3b  only,  a  part  of  the 
designated  by  the  Owner  whi 
lt?ast  twenty-Hve  percent  (25% 
nuiximum  Contract  price  as  sti 
III.  Section  1,  and  which  is  ca; 
f  :if!i^t7f!d  and  operated  by  the 

d.  Interest  at  the  rate  of 

( %)  per  annum  shall  be  pi 

Owner  to  the  Bidder  on  all  unj 
due  on  monthly  estimates,  ro 
hfteen  (15)  days  after  the  due 
the  delay  in  payTnent  beyond 
not  caused  by  any  condition 
control  of  the  Bidder.  The  due 
purposes  of  such  monthly  pay 
interest  on  all  unpaid  balances 
nfteenth  (15)  day  of  each  cale 
provided  (Ij  the  Bidder  on  or 
(:>)  day  of  such  month  shall  ha 
its  certification  of  Constructior 
( onipleted  during  the  precedi 
(2)  the  Owner  on  or  before  the 
day  of  such  month  shall  have 
( trtification.  If,  for  reasons  not 
Bidder's  fault,  such  approval  s 
hctn  given  on  or  before  the  fift 
of  such  month,  the  due  date  foi 
this  subsection  d  shall  be  the  f: 
day  of  such  month  notwithsta 
absence  of  the  approval  of  tht 

I-  lnt«>rest  at  the  rate  of 
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'  i  lie  Owner  shall  inacn  a  r.iin  i-q 
■■|':i:iip  Kiile"  listed  in  the  "Monpy 
')i  'lie  Wall  Street  Journal  on  the  d.i! 
i'r.  '.ition  to  bid  is  issued. 

•^Uv  Footnote  1. 
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Owner  to  the  Bidder  on  the  final  payment  for 
the  Project  or  any  completed  Section  thereof, 
commencing  fifteen  (15)  days  after  the  due 
date.  The  due  date  for  purposes  of  such  final 
pa>'ment  or  interest  on  all  unpaid  balam«s 
shall  be  the  date  of  approval  bv  the  Owner 
of  all  of  the  documents  requiring  such 
approval,  as  a  condition  precedent  to  the 
making  of  final  pa>'mem,  or  ninety  (00)  days 
after  the  date  of  Completion  of  Construction 
of  the  Project,  as  specified  in  the  Certificate 
of  Completion,  whichever  date  is  earlier. 

f.  No  payment  shall  be  due  while  the 
Bidder  is  in  default  in  respect  of  any  of  the 
provisions  of  this  Contract  and  the  Owner 
may  withhold  from  the  Bidder  the  amount  of 
any  claim  by  a  third  party  against  either  the 
Bidder  or  the  Owner  based  upon  an  alleged 
failure  of  the  Bidder  to  perform  the  work 
herfiunder  iii  accordance  witli  the  provisions 
of  this  Contract. 

Section  2.  Release  of  Liens  and  Certificate 
ofC/jntractor.  (See  EEA  Fo.rm  224.  Waiver 
and  Release  of  Lien  and  REA  Form  231. 
Crrtificate  of  Contractor).  Upon  the 
completion  by  the  Bidder  of  the  con.struction 
of  the  Project  (or  any  Section  thereof  if  the 
Bidder  shall  elect  to  receive  payment  in  full 
for  any  Section  when  completed  as  provided 
al)ove)  but  prior  to  final  payment  to  the 
Bidder,  the  Bidder  shall  deliver  to  the 
Owner,  in  duplicate,  releases  of  all  liens  and 
of  rights  to  claim  any  lien,  in  the  form 
attached  hereto  from  all  manufacturers, 
material  suppliers,  and  subcontractors 
furnishing  services  or  materials  for  the 
Project  or  such  Section  and  a  certificate  in 
the  form  attached  hereto  to  the  effect  that  all 
labor  used  on  or  for  the  Project  or  such 
section  has  been  paid  and  that  all  such 
releases  have  been  submitted  to  the  Owner. 
Section  3.  Payments  to  Material  Suppliers 
and  Subcontractors.  The  Bidder  shall  pay 
eat  h  material  supplier,  if  any.  within  live  (5) 
days  after  receipt  of  any  payment  from  the 
Owner,  the  amount  thereof  allowed  the 
Bidder  for  and  on  account  of  materials 
furnished  or  construction  performed  by  each 
material  supplier  or  each  subcontractor. 
ARTICLE  IV— PARTICULAR 
UNDERTAKl.NGS  OF  THE  BIDDER 

Section  1,  Protection  to  Persons  and 
Property.  The  Bidder  shall  at  all  limes  take 
all  reasonable  precautions  for  the  safety  of 
employees  on  the  work  and  of  the  public, 
and  shall  comply  with  all  applicable 
provisions  of  Federal.  State,  and  Municipal 
safety  laws  and  building  and  construction 
ctxies,  as  well  as  the  safety  rules  and 
resuliitions  of  the  Owner.  All  machinery  and 
equipment  and  other  physical  hazards  shall 
be  guarded  in  accordan<;e  with  the  "Manual 
of  Accident  Prevention  in  Construction"  of 
the  Associated  General  Contractors  of 
America  unless  such  instructions  are 
incompatible  with  Federal,  State,  or 
Municipal  laws  or  regulations. 

The  following  provisions  shall  not  limit 
the  g"ntrality  of  the  above  requirements: 

a.  The  Bidder  shall  at  no  time  and  under 
no  circumstances  cause  or  permit  any 
employee  of  the  Bidder  to  perform  any  work 
v.p(m  energized  lines,  or  upon  poles  carrying 
energized  lines,  unless  otherwise  specified  in 
the  Notice  and  Instnictions  to  Bidders. 


b.  The  Bidder  shall  so  conduct  the 
construction  of  the  Project  as  to  cause  the 
least  possible  obstruction  of  public  highways. 

c.  The  Bidder  shall  provide  and  maintain 
all  such  guard  lights  and  other  protection  for 
the  public  as  may  be  required  by  applicable 
statutes,  ordinances  and  regulations  or  by 
local  conditions, 

d.  The  Bidder  shall  do  all  things  necessary 
or  e.xpedient  to  properly  protect  any  end  all 
parallel,  converging  and  intersecting  lines, 
joint  line  poles,  highways  and  any  and  all 
property  of  others  from  damage,  and  in  the 
event  that  any  such  parallel,  converging  and 
intersecting  lines,  joint  linn  poles,  highways 
or  other  property  arc  damaged  in  the  course 
of  the  construction  of  the  Project  the  Bidder 
shall  at  its  own  expense  restore  any  or  all  of 
such  damaged  property  immediately  to  as 
good  a  state  as  before  such  damage  occurred. 

e.  Where  the  right-of-way  of  the  Project 
traverses  cultivated  lands,  the  Bidder  shall 
limit  the  movement  of  its  crews  and 
equipment  so  as  to  cause  as  little  dam.ige  as 
possible  to  crops,  orchards  or  property  and 
shall  endeavor  to  avoid  marring  the  lands. 
All  fences  which  are  necessarily  opened  or 
moved  during  the  construction  of  the  Project 
shall  be  replaced  in  as  good  condition  as  they 
were  found  and  precautions  shall  be  taken  to 
prevent  the  escape  of  livestock.  Except  as 
otherwise  provided  in  the  descriptions  of 
underground  plowing  and  trenching 
assembly  units,  the  Bidder  shall  not  be 
responsible  for  loss  of  or  damage  to  crops, 
orchards  or  property  (other  than  livestock)  on 
the  right-of-way  necessarily  incident  to  the 
construction  of  the  Project  and  not  caused  by 
negligence  or  ineffit  ient  operation  of  the 
Bidder.  The  Bidder  shall  be  responsible  for 
all  other  loss  of  or  damage  to  crops,  orchards, 
or  properly,  w  hether  on  or  off  the  right-of- 
way,  and  for  all  loss  of  or  damage  to  livestock 
cau.sed  by  the  construction  of  the  Project.  The 
right-of-way  for  purposes  of  this  said  section 

shall  consist  of  an  area  extending feet 

on  both  sides  of  the  center  line  of  the  poles 
along  the  route  of  the  Project  lines,  plus  such 
area  reasonably  required  by  the  Bidder  for 
access  to  the  route  of  the  Project  lines  from 
Public  roads  to  carry  on  construction 
activiiics. 

f.  The  Project,  from  the  commencement  of 
work  to  completion,  or  to  such  earlier  date 
or  dates  when  the  Owner  may  take 
possession  and  control  in  whole  or  in  part  as 
hereinafter  provided  shall  be  under  the 
charge  and  control  of  the  Bidder  and  during 
such  period  of  control  by  the  Bidder  all  risks 
in  connrction  with  the  construction  of  the 
Project  and  the  materials  to  bp  used  therein 
shall  be  borne  by  the  Bidder.  The  Bidder 
shall  make  good  and  fully  repair  all  injuries 
and  damages  to  the  Project  or  any  portion 
thereof  under  the  control  of  the  Bidder  by 
reason  of  any  act  of  God  or  other  casualty  or 
cause  whether  or  not  the  same  shall  have 
occurred  by  reason  of  the  Bidder's 
negligence. 

(i)  To  the  maximum  extent  permitted  by 
law.  Bidder  shall  defend,  indemnify,  and 
hold  harmless  Owner  and  Owner's  directors 
officers,  and  employees  from  all  claims, 
causes  of  action,  losses,  liabilities,  and 
expenses  (including  reasonable  attorney's 
fees)  for  person.ll  loss,  injury,  or  death  to 


persons  (including  but  not  limited  to 
Bidder's  employees)  and  loss,  damage  to  or 
destruction  of  Owner's  property  or  the 
property  of  any  other  person  or  entity 
(including  but  not  limited  to  Bidder's 
property)  in  any  manner  arising  out  of  or 
connected  with  the  Contract,  or  the  materials 
or  ecjuipmont  supplied  or  services  performed 
by  Bidder,  its  subcontractors  and  suppliers  of 
any  tier.  But  nothing  herein  shall  be 
construed  as  making  Bidder  liable  for  any 
injurv',  doath,  loss,  damage,  or  destruction 
caused  by  the  sole  negligence  of  Owner. 

(ii)  To  the  maximum  extent  permitted  by 
law.  Bidder  shall  defend,  indemnify,  and 
hold  harmless  Ow nor  and  Owner's  directors, 
officers,  and  employee.s  from  all  liens  and 
claims  filed  or  asserted  against  Owner,  its 
directors,  officers,  and  employees,  or 
Owner's  property  or  facilities,  for  serv  ic  i;s 
performed  or  materials  or  equipment 
furnished  by  Bidder,  its  subcontractors  and 
suppliers  of  any  tier,  and  from  all  losses, 
demands,  and  causes  of  action  arising  out  of 
any  suc:h  lien  or  claim.  Bidder  shall  promptly 
disc:harge  or  remove  any  such  lien  or  claim 
by  boncling,  payment,  or  otherxvise  and  shall 
notify  Owner  promptly  when  it  has  done  so. 
If  Bidder  does  not  cause  such  lien  or  claim 
to  be  disc;liarged  or  released  by  payment, 
bonding,  or  otherwise.  Owner  shall  have  the 
right  (but  shall  not  be  obligated]  to  pay  nil 
sums  necessary  to  obtain  any  such  discharge 
or  release  and  to  deduct  all  amounts  so  paid 
from  the  amount  duo  Bidder. 

(iii)  Bidder  shall  provide  to  Owner's 
satisfaction  evidence  of  Bidder's  ability  to 
comply  with  the  indemnification  provisions 
of  subparagraphs  i  and  ii  above,  which 
evidence  m.ay  include  but  may  not  be  limited 
to  Q  bond  or  liability  insurance  policy 
obtained  for  this  purpose  through  a  licensed 
surety  or  insurance  company. 

g.  Any  and  all  excess  earth,  rock,  debris, 
underbrush  and  other  useless  materials  shall 
be  removed  by  the  Bidder  from  the  site  of  the 
Projec:t  as  rapidly  as  practicable  as  the  work 
progresses. 

h.  Upon  violation  by  the  Bidder  of  any  of 
the  provisions  of  this  section,  after  written 
notice  of  such  violation  given  to  the  Bidder 
by  the  Engineer  or  the  Owner,  the  Bidder 
shall  immediately  correct  such  violation. 
Upon  failure  of  the  Bidder  so  to  do  the 
Owner  may  correct  such  violation  at  the 
Bidder's  expense;  Provided,  however,  that 
the  Owner  may.  if  it  deems  it  necessary  or 
advisable,  correct  such  violation  at  the 
Bidder's  expense  without  such  prior  notice  to 
the  Bidder. 

i.  The  Bidder  shall  submit  to  the  Owner 
monthly  reports  in  duplicate  of  all  accidents, 
giving  such  data  as  may  be  prescribed  by  the 
Owner. 

j.  The  Bidder  shall  not  proceed  with  the 
cutting  of  trees  or  clearing  of  right-of-way 
without  written  notification  from  the  Owner 
that  proper  authorization  has  been  received 
from  the  owner  of  the  property,  and  the 
Bidder  shall  promptly  notify  the  Owner 
whenever  any  landowner  objects  to  the 
trimming  or  felling  of  any  trees  or  the 
performance  of  any  other  work  on  its  land  in 
c  onnection  with  the  Project  and  shall  obtain 
the  conscjnt  in  writing  of  the  Owner  Iwforo 
proc  eeding  in  any  such  case. 


k.  The  Bidder  will  furnish,  prior  to  the 
commencement  of  underground  distribution 
construction,  proof,  satisfactory  to  the 
Owner,  of  compliance  with  requirements  of 
highway  and  rcwd  authorities  having 
iurisdic:tion,  including  without  limitation, 
the  furnishing  of  a  bond  or  other  guaranty, 
and  approval  by  sue  h  authorities  of  the 
equipment  and  methods  of  construction  and 
repair  to  be  used  by  the  Bidder. 

Sec  tion  2.  Insurance,  The  Bidder  shall  take 
out  and  maintain  throughout  the  period  of 
this  Agreement  the  following  tyjx^s  and 
minimum  amounts  of  insurance: 

a.  Workers'  compensation  and  en-.plovers' 
liability  insurance,  as  required  by  law. 
c:overing  all  their  employees  who  perform 
any  of  the  obligations  of  the  contractor, 
engineer,  and  architect  under  the  contrac  t.  If 
any  employer  or  employee  is  not  subject  to 
the  workers'  compensation  laws  of  the; 
governing  state,  then  insurance  shall  be 
obtained  voluntarily  to  extend  to  the 
employer  and  employee  coverage  to  the  same 
extent  as  though  the  employer  or  emplcjvee 
were  subject  to  the  workers'  c:ompeiisntinn 
laws. 

b.  Public  liability  insurdnc:e  covering  all 
operations  under  the  contract  shall  have 
limits  for  bodily  injury  or  death  of  not  less 
than  Si  million  each  occurrence,  limits  for 
property  damage  of  not  less  than  Si  million 
each  occurrence,  and  SI  million  aggregate  for 
accidents  during  the  policy  perioci.  A  single 
limit  of  Si  million  of  bodily  injur>'  and 
propcirty  damage  is  acceptable.  This  required 
insurance  may  he  in  a  policy  or  policies  of 
insurance,  primary  anci  excess  including  the 
umbrella  or  catastrophe  form. 

c.  Automobile  liability  insuninc  e  on  nil 
motor  vehicles  u«ed  in  connection  with  the 
contract,  whether  owned,  nonowncd,  or 
hired,  shall  have  limits  for  bodily  injury  or 
death  of  not  less  than  SI  million  per  person 
and  SI  million  each  occurrence,  and  property 
damage  limits  of  SI  million  for  eac  h 
cx.currenc.e.  This  required  insurance  may  be 
in  a  policy  or  policies  of  insurance,  primary 
and  excess  including  the  umbrella  or 
catastrophe  form.  The  0\vner  shall  have  the 
right  at  any  time  to  require  public  liability 
insurance  and  property  damage  liability 
insurance  greater  than  those  recjuired  in 
subsec:tion  "b  "  and  '.'c"  of  this  See:tion.  In 
any  sucR  e\ent.  the  additional  premium  or 
premiums  payable  solely  as  the  result  of  sue  h 
additional  insurance  shall  bo  added  to  the 
Contract  price. 

The  policies  of  insurance  shall  be  in  sue  h 
form  and  issued  by  such  insurer  as  shall  be 
satisfactory  to  the  Owner.  The  Bidder  shall 
furnish  the  Owner  a  certificate  evidencing 
c:ompliancc  with  the  foregoing  requirements 
which  shall  provide  not  less  than  (30)  days 
prior  written  notice  to  the  Owner  of  any 
cancellation  or  material  change  in  the 
insurance. 

Section  3.  Delivery  of  Possession  and 
Control  to  Owner. 

a.  Upon  written  request  of  the  Owner  the 
Bidder  shall  deliver  to  the  Owner  full 
possession  and  control  of  any  portion  of  the 
Project  provided  the  Bidder  shall  have  been 
paid  at  least  ninety  pert«nt  (90%)  of  the  cost 
of  constRiction  of  such  |X)rtion.  Upon  such 
delivery  of  the  possofsion  iind  cxintml  of  anv 


portion  of  lh«  Project  to  the  Owner,  the  risk 
and  oblignticnis  of  the  Bidder  as  set  forth  in 
Article  IV,  Section  If  hereof  with  respect  to 
such  portion  of  the  Project  so  delivered  lo  li'.o 
Owner  shall  be  terminated;  Provided, 
however,  that  nothing  herein  contained  sli.tU 
relieve  the  Bidder  of  any  liability  with 
re,9pect  lo  defe«;tive  materials  and 
workmanship  as  c  ontained  in  Artie  le  II. 
Seenion  6  hereof. 

b.  Where  the  construction  of  a  Section  a-. 
hereinbefore  defined  in  Article  II,  Section  !< 
and  Artie  le  III,  Section  Ic  shall  have  been 
c  ompletpd  by  the  Bidder,  the  Owner  agri-es. 
after  receipt  of  a  written  request  from  the 
Bidder,  to  accept  delivery  of  possession  ami 
control  of  such  Sec;tion  upon  the  issuance  bv 
the  Engineer  of  a  written  statement  that  tin- 
Section  has  bcf^n  inspected  and  found 
ace  eptnble  by  the  Engineer.  Upon  such 
deliver}'  of  the  possession  and  control  of  .ii.v 
such  Sec  lion  to  the  Owner,  the  risk  and 
obligations  of  the  Bidder  as  set  forth  in 
Article  IV,  Section  If  hereof  with  respec  t  lo 
such  Section  so  delivered  to  the  Owner  sh.i:i 
be  terminated:  Provided,  however,  that 
nothing  herein  contained  shall  relieve  the 
Bidder  of  any  liability  with  respect  to 
defective  materials  or  workmanship  as 
e  ontained  in  Article  II,  Section  6  hereof. 

Section  4.  Energizing  the  Project. 

a.  Prior  to  Completion  of  the  Project  the 
Owner,  upon  written  notice  to  the  Bidder 
may  test  the  construction  thereof  by 
temporarily  energizing  any  portion  or 
portions  thereof.  During  the  period  of  sue !: 
test  the  portion  or  portions  of  the  Project  s<. 
energized  shall  be  considered  as  within  the? 
possession  and  control  of  the  Owner  and 
governed  by  the  provisions  of  Section  3  of 
this  Article.  Upon  written  notice  to  the 
Bidder  by  the  Owner  of  the  completion  ol 
such  test  ard  upon  deenergizing  the  lines 
involved  therein  said  portion  or  portions  o! 
the  Project  shall  be  considered  as  returned  'n 
the  possession  and  ctDntrol  of  the  Bidder 
unless  the  Owner  shall  elect  to  continue 
possession  and  control  in  the  manner 
provided  in  Section  3  of  this  Article. 

b.  The  Ow  ner  shall  have  the  right  to 
energize  permanently  any  portion  or  portions 
of  the  Project  delivered  to  its  possession  and 
control  pu.-^uanl  to  the  provisions  of  Sectimi 
3  of  this  Article. 

Section  5.  /\ssignment  of  Guarantees.  Ali 
guarantees  of  materials  and  workmanshij) 
running  in  favor  of  the  Bidder  shall  bo 
transferred  and  assigned  to  the  Owner  prim 
to  the  time  the  Bidder  receives  final  paymer.i. 

ARTICLE  V— REMEDIES 

See  tion  1.  Completion  on  Bidder's  Default. 
If  default  shall  be  made  by  the  Bidder  or  by 
any  subcontractor  in  the  performance  of  anv 
of  the  terms  of  this  Proposal,  the  Owner, 
without  in  any  manner  limiting  its  legal  unci 
equitable  remeilies  in  the  circumstances,  m.iy 
serve  upon  the  Bidder  and  the  Surety  or 
Sureties,  if  any,  upon  the  Contractor's  Bo;iii 
or  Bonds  a  wTitten  notice  requiring  the 
Bidder  to  c  ause  such  default  to  be  comn  tiil 
forthwith.  I'nlcss  within  twenty  (20)  dny- 
after  the  service  of  such  notice  upon  the 
Bidder  sue  h  default  shall  be  corrected  or 
arrangements  for  the  correction  thereof 
satisfr.e  tory  lo  both  the  Owner  and  the 
.■Xdminislrrftnr  phall  !■<>  made  bv  the  Bieldrr  .>: 
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i^s  Surety-  or  Sureties,  if  nny 
t.iki-  over  the  construction  ot 
pro.^ecute  the  same  to^oniplit 
or  olherHise  for  the  account ;  n 
expense  of  the  Bidder,  and  th  e 
.Surety  or  Sureties,  if  any.  sht  II 
the  Owner  for  any  cost  or  e\f  n 
of  the  Contract  price  occasioi 
such  event  the  Owner  may  ta 
and  utilize,  in  completing  the 
the  Project,  any  materials,  toe  I 
equipment,  appliances,  and 
to  the  Bidder  or  any  of  its  su 
which  may  be  situated  at  the 
Project.  The  Owner  in  such  c 
exercise  any  rights,  claims  or  fa 
the  Bidder  may  have  against  t  t 
connection  with  this  Contmct 
purpose  the  Bidder  does  here 
transfer  and  set  ov-er  unto  the 
rights,  claims  and  demands. 
Section  2.  Liquidated  Dam 
the  Completion  of  Constnictl 
is  of  the  essence  of  the  Conlrajl 
Bidder  n^lect.  refuse  or  fail  t 
<  onstruclion  within  the  time 
upon,  after  giving  effect  to  ext 
ii  any.  herein  provided,  then. 
;md  in  view  of  the  difficulty  o 
with  exactness  damages  causefa 
Helny,  the  Ou-ner  shall  have  ilfc 
deduct  from  and  retain  out  of 
which  may  be  then  due,  or  wl 
become  due  and  |)ayable  to  ih 

sum  of dollars  ( 

lor  each  and  every  day  that  su 
is  delayed  in  its  completion  U 
specified  time,  as  liquidated  d 
as  a  penalty;  if  the  amount  du« 
become  due  from  the  Owner  tc 
insufficient  to  pay  in  full  any  < 
damages,  the  Bidder  shall  pay 
the  amount  necessarj-  to  effect 
in  full:  Provided,  however,  tha 
sliall  piomptly  notih'  the  Bidd 
of  the  manner  in  which  the  am 
dt-ducted  or  claimed  as  liquid; 
was  computed. 

Section  3.  Cumulative  Renie 
right  or  remedy  herein  conferrtid 
reserved  to  the  Owner  or  the 
the  Administrator  shall  be  cu  . 
be  in  addition  to  every  right  an 
or  horeafter  existing  at  law  or  ii 
statute  and  the  pursuit  of  any  r 
shall  not  be  construed  as  an  el 
Provided,  however,  that  tht 
.S«.ction  2  of  this  Article  shal 
ex<;lusive  measure  of  damages  . 
the  Bidder  to  complete  the  con: 
the  Project  within  the  time  hert^ 
upon. 

ARTICLE  VI— MISCELLANEOl 

.Section  1.  Definitions. 

a.  The  terra  Administrator  ah. 
Administrator  of  the  Rural  Elet 
Administration  of  the  United  Si 
.An  erica  and  his  duly  authorize 
representative  or  any  other  pe 
iir  authority  in  which  may  be  -. 
duties  and  functions  whith  the 
Adiuinistrator  is  now  authorize 
perform. 

b  The  term  Engintier  shaW  m 
i  ligiruier  employed  by  the  Own 
••iigi(M>ering  services  for  tht?  Pro 


he  Owner  may 
ihe  Project  and 
ion  by  Contra<:t 
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id  thereby.  In 
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Engineers  duly  authorized  assistants  and 
representatives. 

c.  The  term  SupeniAor  shall  mean  the 
(wrson.  if  any.  appointed  by  the 
Administrator  as  the  representative  of  the 
Gov^nLTienl  under  the  provisions  of  the  Loan 
Contract  providing  for  such  appointment  in 
special  case.s.  The  term  is  limited  to  such 
special  representati\-e  of  the  Government,  if 
any,  who  is  responsible  exclusively  to  the 
Administrator  and  does  not  refer  to  the 
,Manager  or  any  other  person  employed  by 
the  Owner  and  responsible  to  it. 

d.  The  term  Profect  shall  mean  the  rural 
electric  system,  or  portion  thereof,  described 
in  the  Plans  and  Specifications.  Construction 
Drawings. 

e.  The  term  Completion  of  Cunstniction 
shall  mean  full  performance  by  the  Bidder's 
obligations  under  the  Contract  and  all 
amendments  and  revisions  thereof  except  tfie 
Bidder's  obligations  in  respect  of  (1)  Releases 
of  Liens  and  Certificate  of  Contractor  under 
Article  IIL  section  2  hereof.  (2)  the  inventory 
referred  to  in  Article  HI.  section  1  hereof,  and 
(3)  other  final  documents.  The  term 
Completion  of  the  Project  shall  mean  full 
performance  by  the  Bidder  of  the  Bidder's 
obligations  under  the  Contract  and  all 
amendments  and  revisions  thereof  The 
Certificate  of  Completion,  signed  by  the 
Engineer  and  approved  in  writing  by  the 
Owner,  shall  be  the  sole  and  conclusive 
evidence  as  to  the  date  of  Completion  of 
Construction  and  as  to  the  fact  of  Completion 
of  the  Project. 

Section  2.  Materials  and  Supplies.  In  the 
performance  of  this  contract  there  shall  be 
furnished  only  such  unmanufactured  articles, 
materials,  and  supplies  as  have  been  mined 
or  produced  in  the  United  States.  Mexico,  or 
Canada,  and  only  such  manufactured  articles, 
materials,  and  supplies  as  have  been 
manufactured  in  the  United  States 
substantially  all  from  articles,  materials,  or 
supplies  mined,  produced  or  manufactured, 
as  the  case  may  be,  in  the  United  States. 
.Mexico,  or  Canada:  provided  that  other 
articles,  materials,  or  supplies  mav  be  used 
in  the  event  and  to  the  extent  that  the 
Administrator  shall  expressly  in  wTiting 
authorize  such  use  pursuant  to  the  provisions 
of  the  Rural  Electrification  Act  of  1938.  being 
Title  IV  of  Public  Resolution  No.  122.  75th 
Congress,  approved  June  21.  1938.  The  Seller 
agrees  to  submit  to  the  Purchaser  such 
certificates  with  respect  to  compliance  with 
the  foregoing  provision  as  the  Administrator 
fiom  time  to  time  may  require. 

Section  3.  Patent  Infringement.  The  Bidder 
shall  hold  harmless  and  indemni^'  the 
Owner  from  any  and  aJl  claims,  suits  and 
proceedings  fOr  the  infringement  of  any 
patent  or  patents  covering  any  materials  or 
equipment  used  in  construction  of  the     ' 
Project. 

Section  4,  Permits  for  Explosives.  All 
permits  necessary  for  the  handling  or  use  of 
dynamite  or  other  explosives  in  connection 
with  the  construction  of  the  Project  shall  be 
obtained  by  and  at  the  expense  of  the  Bidder. 

&H  tion  5.  Compliance  with  Statutes  and 
Regulations.  The  Bidder  shall  compiv  with 
all  applicable  statutes,  ordinances,  rules,  and 
regulations  pertaining  to  the  work.  The 
Bidder  a<:knowledges  that  it  is  familiar  with 


the  Rural  Electrification  Act  of  1936.  as 
amended,  the  ,so-calle(^Kick-Back"  Statute 
(48  Stat.  948),  and  regulations  issued 
pursuant  thereto,  and  18  U.S.C  287. 1001.  as 
amended.  The  Bidder  understands  that  the 
obligations  of  the  parties  hereunder  are 
subject  to  the  applicable  regulations  and 
orders  of  Governmental  Agencies  having 
jurisdiction  in  the  premises. 
Section  C.  Equal  Opportunity  F'rovisions. 
(a)  Bidder's  Representations. 
The  Bidder  represents  that: 

It  has ,  does  not  have . 

100  or  more  employees,  and  if  it  has.  that  it 

has _.  has  not furnished  the 

Equal  Employment  Opportunitv-Emplovers 
Information  Report  EEQ-1.  Standard  Form 
100.  required  of  employers  with  100  or  more 
employees  pursuant  to  Executive  Order 
11246  and  Title  VH  of  the  Civil  Rights  Art 
of  1964. 

The  Bidder  agrees  that  it  will  obtain,  prior 
to  the  award  of  any  subcontract  for  more  than 
SIO.O(X)  hereunder  to  a  subrontrat  lor  with 
100  or  more  employees,  a  statement,  signed 
by  the  proposed  subcontractor,  that  the 
proposed  subcontractor  has  filed  a  (  urroiit 
report  on  Standard  Form  100. 

The  Bidder  agrees  that  if  it  has  100  or  m.ort; 
employees  and  has  not  submitted  a  report  on 
Standard  Form  100  for  the  current  reporting 
year  and  that  if  this  Contract  will  amount  to 
more  than  SlO.OOO.  the  Bidder  will  file  such 
report,  as  required  by  law.  and  notify  the 
owner  in  writing  of  such  filing  prior  to  the 
Owner's  acceptance  of  this  Proposal. 

(b)  Equal  Opportunity  Clause.  During  the 
performance  of  this  Contract,  the  Bidder 
agrees  as  follows: 

(1)  The  Bidder  will  not  discriminate 
against  any  employee  or  applicant  for 
employment  because  of  race,  color,  religion, 
sex  or  national  origin.  The  Bidder  will  take 
affirmative  action  to  ensure  that  applicants 
are  employed,  and  that  employees  are  treated 
during  emplo\-ment  without  regard  to  their 
race,  color,  religion,  sex  or  national  origin. 
Such  action  shall  include,  but  not  be  limited 
to.  the  following:  Employment,  upgrading, 
demotions  or  transfer;  recruitment  or 
recruitment  advertising:  layoff  or 
termination;  rates  of  pay  or  other  forms  of 
compensation;  and  selection  of  training, 
including  apprenticeship.  The  Bidder  agrees 
to  post  in  conspicuous  places,  available  to 
employees  and  applicants  for  employment, 
notices  to  be  provided  setting  forth  the 
provisions  of  this  Equal  Opportunity  Clause. 

(2)  The  Bidder  will,  in  all  solicitations  or 
advertisements  for  employees  placed  bv  or 
on  behalf  of  the  Bidder,  state  that  all 
qualified  applicants  will  receive 
consideration  for  employment  without  regard 
to  race,  color,  religion,  sex  or  national  origin. 

(3)  The  Bidder  will  send  to  each  labor 
union  or  representative  of  w^orkers,  with 
which  it  has  a  collective  bargaining 
agreement  or  other  contrad  or 
understanding,  a  notice  to  be  provided 
advising  the  .said  labor  union  or  workers' 
representative  of  the  Bidder's  commitments 
under  this  section,  and  shall  po.st  copies  of 
the  notice  in  conspicuous  places  available  to 
employees  and  applicants  for  employment. 

(4)  The  Bidder  will  comply  with  all 
provisions  of  Executive  Order  11246  of 
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September  24, 1965,  and  the  rules, 
regulations  and  relevant  orders  of  the 
Secretary  of  Labor. 

(5)  The  Bidder  will  furnish  all  information 
and  reports  required  by  Executive  Order 
11246  of  September  24,  1965,  and  by  rules, 
regulations,  and  orders  of  the  Secretary  of 
Labor,  or  pursuant  thereto,  and  will  permit 
access  to  its  books,  records,  and  accounts  by 
the  administering  agency  and  the  Secretary  of 
Labor  for  purposes  of  investigation  to 
ascertain  compliance  with  such  rules, 
regulations,  and  orders. 

(6)  In  the  event  of  the  Bidder's 
noncompliance  with  the  Equal  Oppwrtunity 
Clause  of  this  Contract  or  with  any  of  the  said 
rules,  regulations,  or  orders,  this  Contract 
may  be  canceled,  terminated,  or  suspended 
in  whole  or  in  part,  and  the  Bidder  may  be 
declared  ineligible  for  further  Government 
contracts  or  federally  assisted  construction 
contracts  in  accordance  with  procedures 
authorized  in  Executive  Order  11246  of 
September  24,  1965,  and  such  other 
sanctions  may  be  imposed  and  remedies 
invoked  as  provided  in  Executive  Order 
11246  of  September  24.  1965,  or  by  rule, 
regulation,  or  order  of  the  Secretary  of  I^bor. 
or  as  provided  by  law. 

(7)  The  Bidder  will  include  this  Equal 
Opportunity  Clause  in  every  subcontract  or 
purchase  order  unless  exempted  by  the  rules, 
regulations,  or  order  of  the  Secretary  of  Labor 
issued  pursuant  to  section  204  of  Executive 
Order  11246  of  September  24,  1965.  so  that 
such  provisions  will  be  binding  upon  each 
subcontractor  or  vendor.  The  Bidder  will  take 
such  action  with  respect  to  any  subcontract 
or  purchase  order  as  the  administering 
agency  may  direct  as  a  means  of  enforcing 
such  provisions,  including  sanctions  for 
noncompliance;  Provided,  however,  that  in 
the  event  Bidder  becomes  involved  in.  or  is 
threatened  with,  litigation  with  a 
subcontractor  or  vendor  as  a  result  of  such 
direction  by  the  administering  egency,  the 
Bidder  may  request  the  United  States  to  enter 
into  such  litigation  to  protect  the  interests  of 
the  United  States. 

(c)  Certificate  of  Nonsegregated  Facilities. 
The  Bidder  certifies  that  it  does  not  maintain 
or  provide  for  its  employees  any  segregated 
facilitic-  at  any  of  its  establishments,  and  that 
it  does  not  permit  its  employees  to  perform 
their  services  at  any  location,  under  its 
control,  where  segregated  facilities  are 
maintained.  The  Bidder  certifies  further  that 
it  will  not  maintain  or  provide  for  its 
employees  any  segregated  facilities  at  any  of 
its  establishments,  and  that  it  will  not  pennit 
its  employees  to  perform  their  services  at  anv 


location,  under  its  control,  where  segregated 
facilities  are  maintained.  The  Bidder  agrees 
that  a  breach  of  this  certification  is  a 
violation  of  the  Equal  Oppwrtunity  Clause  in 
this  Contract.  As  used  in  this  certification, 
the  term  segregated  facilities  means  any 
waiting  rooms,  work  areas,  restrooms  and 
washrooms,  restaurants  and  other  eating 
areas,  timeclocks.  locker  rooms  and  other 
storage  or  dressing  areas,  parking  lots, 
drinking  fountains,  recreation  or 
entertainment  areas,  transportation,  and 
housing  facilities  provided  for  employees 
which  are  segregated  by  explicit  directive  or 
are  in  fact  segregated  oh  the  basis  of  race, 
color,  religion,  or  national  origin,  because  of 
habit,  local  custo.m,  or  otherwise.  The  Bidder 
agrees  that  (except  where  it  has  obtained 
identical  certifications  from  proposed 
subcontractors  for  specific  time  periods)  it 
will  obtain  identical  certifications  from 
proposed  subcontractors  prior  to  the  award  of 
subcontracts  exceeding  S10,000  which  are 
not  exempt  from  the  provisions  of  the  Equal 
Opportunity  Clause,  and  that  it  will  retain 
such  certifications  in  its  files. 

Section  7.  Franchises  and  Rights-of-Way. 
The  Bidder  shall  be  under  no  obligation  to 
obtain  or  assist  in  obtaining:  Any  franchises, 
authorizations,  permits  or  approvals  required 
to  be  obtained  by  the  Owner  from  Federal, 
.State,  County,  Municip)al  or  other  authorities; 
any  rights-of-way  over  private  lands;  or  any 
agreements  between  the  Owner  and  third 
parties  with  respect  to  the  joint  use  of  pioles, 
crossings,  or  other  matter  incident  to  the 
construction  and  operation  of  the  Project. 

Section  8,  Nonassignment  of  Contract  The 
Bidder  shall  perform  directly  and  without 
subcontracting  not  less  than  twenty-five 
percent  (25%)  of  the  construction  of  the 
Project,  to  be  calculated  on  the  basis  of  the 
total  Contract  price.  The  Bidder  shall  not 
assign  the  Contract  effected  by  an  acceptance 
of  this  Proposal  or  any  interest  in  any  funds 
that  may  be  due  or  become  due  hereunder  or 
enter  into  any  contract  with  any  person,  firm 
or  corporation  for  the  performance  of  the 
Bidder's  obligations  hereunder  or  any  part 
thereof,  without  the  approval  in  writing  of 
the  Owner  and  of  the  Surety  or  Sureties,  if 
any,  on  any  bond  furnished  by  the  Bidder  for 
the  faithful  performance  of  the  iJidder's 
obligations  hereunder.  If  the  Bidder,  with  the 
consent  of  the  Owner  and  any  Surety  or' 
Sureties  on  the  ConL-^ctor's  Bond  or  Bonds, 
shall  enter  info  a  subcontract  with  any 
subcontractor  for  the  performance  of  any  part 
of  this  Contract,  the  Bidder  shall  be  as  full  v 
responsible  to  the  Owner  and  the 
Government  for  the  acts  and  omissions  of 


such  subcontractor  and  of  persons  employed 
by  such  subcontractor  as  the  Bidder  would  be 
for  its  own  acts  and  omissions  and  those  of 
persons  directly  employed  by  it. 

Section  9.  Extension  to  Successors  and 
Assigns.  Each  and  all  of  the  covenants  and 
agreements  herein  contained  shall  extend  to 
and  be  binding  upon  the  successors  and 
assigns  of  the  parties  hereto. 

Section  10.  Contractor.  Upon  acceptance  ol 
this  Proposal,  the  successful  Bidder  shall  be 
the  Contractor  and  all  references  in  the 
ProDosal  to  the  Bidder  shall  apply  to  Ihe 
Contractor. 

(Bidder) 

By (Preside..!) 

(Address) 

ATTEST: (Secretary) 

Date ^ 

The  Proposal  must  be  signed  with  the  full 
name  of  the  Bidder.  If  the  Bidder  is  a 
partnership,  the  Proposal  must  be  signed  in 
the  partnership  name  by  a  partner.  If  the 
Bidder  is  a  corporation,  the  Proposal  must  he 
signed  in  the  corporate  name  by  a  duly 
authorized  officer  and  the  corporate  seal 
affixed  and  attested  by  the  Secretary  of  the 
Corporation.  ^^.^ 

Distribution  Construction  (TiSfls—S'fw 
Construction 

Section  1 — Pole  Units 

A  pole  unit  consists  of  one  pole  in  place. 
If  does  not  include  pole-top  assembly  unit  or 
other  parts  attached  to  the  pole.  The  first  two 
digits  indicate  the  length  of  the  pole;  the 
third  digit  shows  the  classification  per  ANSI 
(Example;  35-5  means  a  pole  35  feet  long, 
class  5.) 

Species  of  Tinil)er: 

Kind  of  Preservative:  (Check  one) 

1.  Creosote ;  2.  Penfachlorophenol 

.  ;  3.  Copper  Naphthenate ;  4. 

Waterborne  preservalive-CCA ACZ.-\ 

.Method  of  Treatment:  (Check  one) 

1.  Pressure ;  2.  Thermal  Profess 


Pole  Plan  Under  Which  the  Poles  are  lo  be 
Furnished;  (Check  one) 

1.  Insured  Warranted ;  2. 

Independently  Inspected ;  3.  Quality 

Assured ;  4.  Either  Insured  Warranted, 

Independently  Inspected,  or  Quality  .Assured 

(Enginetjr  lo  ( omplete  above) 


Unit  No 

Number  of  units 

Unit  price 

Extended  price — labor  and  materials 

Labof 

Materials 

Labor  and  materials 

Total.  Section  1 — 

Section  A— Single  Phase  Pole  Top  Assembly  i.niis 

A  pole  top  assembly  unit  consists  of  the  hardware,  crossarms.  and  their  appurtenances,  insulators,  etc..  exfept  tie  wir.?.  re(.i;ir»-ii 
to  support  the  primary  ( ondurtors.  If  does  not  include  the  pole.  Cross.irm  pins  include  washer,  nut.  nnd  Io<  knuf. 
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Unit  No. 


Number  of  uni  s 


u  1 


A  pole  top  assembly 
to  support  the  primary  coiK^uctors 


Unit  No. 


Number  of  unit  > 


A  pwle  top  assembly  u 
to  support  the  primary  condjictors 


Unit  No. 


Number  of  unit; 


I  n 


ccn 


A  conductor  assembly 
wires,  sleeves  for  splicing,  _ 

Tree  trimming  necessary 
assembly  unit  and  shall  ht 
secondary  or  transformer  an 
the  compensation  to  the  Bi( 
shall  be  used.  The  conductor 


Unit  No. 


Number  of  units 


A  guy  assembly  unit  coi 
of  an  overhead  guy.  a  pole,  ar 


Unit  No. 


Number  of  units 


An  anchor  assembly  unit  t  :> 


Unit  No. 


Number  of  units 


A  transformer  assemblv  u; 
and  supporting  insulators  and 


Unit  price 


Labor 


Materials 


Labor  and  materials 


Extended  price— labor  and  materials 


Total,  Section  A- 


Section  B— V  Phase  Pole  Top  Assembly  Units 
its  consists  of  the  hardware,  crossarms,  and  their  appurtenances,  insulators,  etc.,  except  tie  wire    required 
ictors.  It  does  not  include  the  pole.  Crossarm  pins  include  washer,  nut.  and  locknut.  requirta 


Unit  price 


Labor 


Materials 


Labor  and  materials 


Extended  price— labor  and  materials 


Total,  Section  B — _ 


Section  C— Three  Phase  Pole  Top  Assembly  Units 

rtn?"n'^'  °^  ^\^-  ^^'^'''^':^-  "ossarms,  and  their  appurtenances,  insulators,  etc..  except  tie  wire,  required 
-'"r,.  I,  does  not  mclude  the  pole.  Crossarm  pins  include  washer,  nut.  and  locknut.  requirea 


Unit  price 


Labor 


Materials 


Labor  and  materials 


Extended  price — labor  and  materials 


Total.  Section  C — _ 


Section  D— Conductor  Assembly  Units 

n'pr^nr^''.nH°^  1 .000  feet  of  conductor  or  cable  for  primaries,  secondaries  or  services,  and   includes  tie 
nectors.  and  armor  rods  with  clips  or  armor  wire  where  necessary 

nprfn'.!^i-!|"^  "^"^'"'^  ^""^  secondaries  on  poles  not  carrying  primary  line  is  included  with  the  conductor 

pe  formed   in  accordance  with   the  directions  of  the  Engineer.   The   service  shall   be  connectedTo  the 

2  feet  of  conductor  or  caole  shall  be  left  for  connecting  to  the  consumer's  service  entrance   In  computng 

r  tr.M   ^°"'l"^'°^«««'7.b'y  "nits  only  the  horizontal  distance  between  conductor  supports  or  poTsS 

r  or  cable  sizes  and  types  listed  are  the  manufacturer's  designation.  ^ 


Unit  price 


Labor 


Materials 


Labor  and  materials 


Extended  price — labor  and  materials 


Total,  Section  D — 


Section  E— Guy  Assembly  Units 
jists  of  the  hardware  and  wire,  and  guy  insulator  where  necessary.  An  overhead  guv  assemblv  c  onsists 
'  "  ^°^^"  g"y-  ^^^^  of  ^hich  is  listed  separately.  Guy  markers  are  designated  separatel^.  " 


Unit  price 


Labor 


Materials 


Latwr  and  materials 


Extended  price— labor  and  materials 


Total.  Section  E- 


Section  F— Anchor  Assembly  Units 
insists  of  the  anchor  with  rod  complete,  ready  for  attaching  the  guv  wir 


Unit  price 


Labor 


Materials 


Labor  and  materials 


Extended  price— labor  and  materials 


Total.  Section  F- 


Section  G — Transformer  Assembly  Units 

binsThls  uHL'Lfnmt^h  hJ'h  '"''Tl''"  •''l^'P"?^"''  '^^  "^  '-^^ware  and  leads  with  their  connectors 
>ins.  inis  units  does  not  include  the  pole  top.  secondary,  service,  or  grounding  assemblies. 


r  Its 
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Unit  No. 


Number  of  units 


Unit  price 


Labor 


Materials 


Labor  and  materials 


Extended  price — labor  and  matenals 


Total,  Section  G— 


Section  J — Secondary  A.ssembly  Units 
A  secondar>'  assembly  unit  i  onsistb  of  the  hardware,  insulators,  etc.,  to  support  the  secondary'  Lonductors  or  cable    It  dcw-s  not 
Juce  the  secondar>'  conductor  or  cable,  or  any  hardware,  insulators,  etc.  required  to  support  service  conductors  or  cable. 


Unit  No. 

Number  of  units 

Unit  price 

Labor 

Materials 

Labor  and  materials 

Extended  pfice — labor  and  materials 

J 

Total,  Section  J — _ 


.SeLtion  K — Service  Assembly  Units 
A  service  assembly  unit  consists  ot  the  hardware,   insuhitors,  etc..  re<iuired   to  support   the  s.;rvi.:e  conductors  or  i  ubie    It  .ton. 
not   indude   the  service  conductor  or  cable,  or  any   hardware,   insulators,  etc..   required   to  support   secondan,'   conductors  or  i  .ible. 


Unit  No. 

Number  of  units 

Unit  price 

Extended  price — labor  and  materials 

Lat)or 

Materials 

Labor  and  materials 

K 

Total,  Section  K — 


Sijction  M — Miscellaneous  Assembly  Units 
A  miscellaneous  assembly  unit  ( onsists  of  an  additional  unit  needed  in  the  F'rojetf  for  n.;w   line  (<.nsini(  tiun  iiiii  not  oth.rwis- 
hst.'d  in  the  Proposal.  This  section  includes  grounding  assemblic-s  consisting  of  the  conductor,  j^njund  rod.  grounding  plate,  ronne.!ofv 
;ind  clamps  as  shown  on  the  respective  drawings  fur  the  various  tyjx-s.  K  .dso  iiK.ludes  fuse  cuiouls.  redosers,  sec  tionnli^ers.  vwii.  hev 
( iip.u  itors.  n'gulators,  metering  and  other  nsseinlily  units. 


Unit  No. 

Number  of  units 

Unit  price 

Extended  price — labor  and  ir 

Labor 

Materials 

Labor  and  matenals 

M 

Tot.il.  Section  M — 

S...  !y-:;  K— RightM.l-VVay  Cle.irin-  Li.iN 

l\'I-l().  The  unit  is  1.000  feet  in  lei:g:!i  and 
10  feet  in  widih  (to  Ite  measured  on  one  <^ide 
of  the  poll;  lii,i;)  of  ailual  i  iearing  of  ri^ht- 
of-way.  This  inc  ludes  clearing  of  unc'erbnis!). 
tree  removal,  and  such  tree  trimming  as  is 
rrtjuired  so  that  the  rig!il-uf-\vay.  except  for 

tree;  stumps  which  shali  not  cixceed 

in  heii-'iit.  shall  bo  clear  from  the  ground  up 
on  one  slcit;  of  the  line  of  poles  c  iirrying 
prima';.  1 1  ncluctors  of  the  width  spei  ifiei! 
'I  his  unit  does  not  include  c  lenring  or 
trimming  associated  with  secondaries  or 
services  which  is  included  with  conduc:tor 
units.  The  segmental  length  of  actual  t  !ea:ing 
shall  be  measured  in  a  straight  line  p;ir.-illel 
to  the  transmission  centerline  using  the 
n;axinnim  dimension  of  foliage  cleared  a!;ci 
projec  ted  to  the  ground  line.  All  trees  and 
underbrush  ac  ross  this  width  of  the  right-of- 
way  shall  be  considered  to  be  gronpeci 
together  as  a  single  length  in  measuring  tl,e 
total  length  of  clearing.  Spaces  along  the 
right-of-way  in  which  no  trees  are  to  be 
removed  or  trimmed  or  underbrush  cleared 
shall  be  omitted  from  the  total  measurement. 
All  length  thus  arrived  at,  added  together  and 


divided  hy  1 ,000.  shall  gi\ e  the  ni)n!l).;r  of 
1.000-foot'Rl-lO  units  of  c  learii'.g  This  unit 
iiu  hides  l!;e  removal  or  loiiijing.  at  the 
option  of  tin-  Midder.  of  dangiT  trees  oulside 
of  the  right-of-way  when  so  designated  liy  t!ii> 
lir.giiiier.  (Danger  trees  are  defined  as  (k\ui 
or  leaning  trees  whii  h.  in  IViiling.  will  alTei  t 
the  operation  of  the  line.)  The  Hidder  siudi 
not  reino\e  Or  trim  shade,  fruit,  or 
ornamcMiJai  trees  unless  so  directed  bv  the 
Engineer. 

kl-20.  This  unit  is  idc;:    i„:  wilh  Kl-lO 
i:.xi  e|)t  that  liie  widlh  is  21)  [ee!  (.o  Ijc; 
measured  10  feet  on  each  side  ol  the  pole 
hue). 

■  Kl-;iO.  Thi.s  unit  is  identical  with  Kl-1(» 
e\(  epi  that  the  width  is  .30  feet  (to  be 
measured  i.")  feef  on  enc  h  side  of  the  i)o!e 
line). 

Rl-40.  Thi-,  u:iit  is  identical  wilh  Rl-10 
except  that  widlh  is  -10  fe(>t  (to  be  ine.'.Mni  cl 
20  leet  on  cMch  side  of  tl.e  jiole  li.'.e).  RCl- 
10.  KCl-20.  KC1-.30.  [<Cl-40.  These  units  an 
identic  al  to  the  respec  tivi'  Rl  units  excejil 
that  c  hemic  al  treatmc^nt  of  stumps  is  recjuired 
in  addition  to  the  clearing  of  underbrush,  tree 
removal  and  tree  trimming. 

Additional  Recjuireinents  (When  specifying 
Rl  units  denote  type  of  disposal  (A  or  B).) 


A.  Trees,  brc-^h,  braiu  lies  and  rufi.  ,<-•  sit..;;. 
witl'.Diit  delay,  be  disposi-d  of  by  o:;<' of  ti;e 
following  iiietliods  as  the  Engineer  will  dfrci  • 
(lingineer  to  strike  out  n'.ethods  ncM  to  i)e 
ii.secl): 

1.  Uiinied 

2.  Piled  on  one  side  of  right-ii!'W..y 

t.  Roller!  c  hiippcHl  and  left  on  lighl-ciiu.iy  i.; 

sin  h  a  manner  as  not  to  obstruct  rnnds 

dilc:hi;s,  drains,  etc., 

4.  Otiler  (describe) 

H.  Trees  that  are  relied  shall  be  i  ut  to 
commerci.d  wikicI  i»-ngths.  slacked  niMtly. 
and  left  on  llie  right-of-waj  fnr  the 
landowner.  QinlTnerc  iai  wood  lengl!:  nn;!!:s 
the  length  designated  by  the  Fngine-r  l>iil  in 
no  cast!  shall  it  be  recjiiired  lo  Imj  h  ss  ih.in 

J ( )  feet  IJrush,  branchesi 

and  rehi.se  shall,  without  delay,  be  di:-jx)-e.i 
of  by  such  of  the  folicnving  nii'lhods  .i-.  the 
l-.ngineer  will  direi  I  (Engineer  to  strik<  iii;l 
methods  no!  to  be  nsedl: 

1.  Burned 

2.  Piled  on  one  side  of  right-ol-w.:y 

.1.  Roller  choppc'd  and  left  on  right-of  way  in 
such  a  manner  as  not  to  obslnii  t  roads. 
■    ditc  hes,  drains,  etc. 
4.  Other  (describe) 
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Unit  No. 


Number  of  units 


asiem 


An  underground  cable 
not  include  the  conduit,  plowi 
assembly  units.   It  includes 
the  specifications  and  construttion 
when  and  where  permitted  b 
only  the  distance  between  s 
in  place  in  all  specified  trench; 
or  cables  listed  are  the  manu 
perform  cable  acceptance  tests 
(Engineer  to  insert  Owner  or  Bi 


tie 


fict 


Section  UD— Underground  Cable  Assembly  Units 
hly  unit  consists  of  1  000  feet  of  cable  for  underground  primaries,  secondaries  or  services.  It  does 
ng    trenchmg  and  backfilhng   or  the  termination  of  the  primary  cable  which  are  provided  for  in  oth^ 

nXw  r;  «nH"T.  °"  ""'^  '"'""?.  °^  '^r^^  ^"'^  ^«^'^«  ^^'^'^^  «•>'*  conductors  as  shown  in 

the  f^nP^aiwn  f  P"™^'  ««=°"dary  and  service  cable  splices  (buried  cable  may  be  spliced  onlv 

L^pHnr.ip"  hr^h  ;rL'^'  conipensation  to  the  Bidder  for  underground  cable  assembly  units 

..  parallehng  the  cable  shall  be  used.  The  number  of  units  so  computed  will  include  all  cable  installed 

^s   risers  conduits,  crossmgs.  manholes,  transformers,  terminal  housings  and  meter  boxes.^  The  conductor 

an?r!JJ"^'^''T''  °^  "^'^T  ''''■  ''°^'t^'  ^""8  -"^  "Material.  The  Bidder  and  the  Owne    sharjoimK- 
oj^  nstalled  cable  m  accordance  with  the  specifications  using  test  equipment  furnished  by  the 


Unit  No. 


UD 


Number  of  units 


hirdi 


An  underground  transforme  r 
devices,  grounding  loop,  and 
the  cable  terminations  but  does  .. 

For  submersible  transformers 
and   the  excavation  when  re^ 
backfilling  or  compaction  which 


Section  UG— Underground  Transformer  Assembly  Units 

assembly  unit  consists  of  the  transformer,  its  housing,  warning  sign,  switches,  over-current  protective 

dware  and  leads  with  the.r  connectors  and  supporting  insulators  installed  in  place.  This  unit    ndudes 

lot  include  lightning  arresters,  fault  indicators,  ground  rods  or  trenching.  'nciuaes 

nil: J  '"^'"'les  the  cable  terminations,  the  enclosure  and  cover,  driinable  material  (when  specified)* 

qij.red.   For  pad-mount  transformers,   it  does  not   include  the  pad.  site  preparation,  drainable  material 

are  included  in  the  pad  assembly  units.  urdindoie  maieriai. 


Unit  No. 


UG 


Number  of  units 


Total,  Section  VC — 


An  underground  secondan,- 
It  includes  the  power  pedestal 
marking  and  the  cable  identifies 


Unit  No. 


UK 


Number  of  units 


Total,  Section  UK— 


A  miscellaneous  undergrour  d 
otherwise  listed  in  the  Proposa 
construction  drawings.  Where  m 
of  the  cable  to  accommodate  the 
units  are  in  this  section  and  in 
and  the  pad  in  place. 


^ Engineer  check  here  if  prii  :arv  splices 

are  permitted. 

* Engineer  check  here  if  secondary  and 

service  splices  are  permitted. 
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Unit  Price 


Labor 


Materials 


Labor  arxj  materials 


Extended  price— labor  and  materials 


Total.  Section  R — 


Unit  price 


Latx>r 


Materials 


Latxjr  and  materials 


Extended  price— labor  and  materials 


Total,  Section  UD — 


Unit  Price 


Labor 


Materials 


LaJx)r  &  materials 


Extended  price— labor  &  materials 


SEC  nON 


UK-UNDERGROUXD  SECONDARY  AND  SERVICE  ASSEMBLY  UNITS 
'ctlv^V'^if  assembly  unit  consists  of  secondary  or  service  cable  terminal  housing  mounted  in  place 

ioTtstZ:Z''fl  rT'V'"''^'''-  ""^"'"«  ^'8n,  directional  marker,  housing  iden  Ufica.ion 
on  tags.  It  does  not  include  the  cable  terminations,  ground  rod,  or  pad.  when  required. 


Unit  Price 


Labor 


Materials 


Latwr  &  materials 


Extended  pried— labor  &  materials 


SECTION  UM-.MISCELLANEOUS  UNDERGROUND  ASSEMBLY  UNITS 

?h?s"'sSion 'InrSf-^''  '"  '1?'"°"''  ""*'  l?^"'^  '"  '^'  ^^^'^^^  ^"^  "«^  construction   but  not 
.rplllnA  '"eludes  U,e  misce  laneous  assembly  units  as  shown  on  the  respective  underground 

te  m  naZThf  ^°"'^''  °^  °' ^^  "'^^  '  P""""^  ^^^'^  termination,  the  unit  includes  the  predion 
termination,  the  stress  cone  and  the  connection  of  the  cable  to  the  terminal  equipment.  Pad  assemblv 
lude  the  site  preparation,  bedding,  drainable  material  when  specified,  cable  slot.^ackfilling.tampU^g 


' Engineer  check  here  if  12  feet  of  ser\ice 

conductor  is  to  be  left  as  a  coil  3  feet  from  the 
building  with  ends  capped  instead  of  connection  to 
meter  box. 


is  specified. 


Engineer  check  here  if  drainable  material 
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, 1 

Unit  No 

Number  o(  units 

Unit  Price 

Extended  price — labor  &  materials 

Labor 

Materials 

Llabor  &  materials 

UM 

Total.  SfK.lion  UM — 


.SKCI  ION  UR— UNDERGROUND 
EXCAVATION  ASSEMBLY  UNITS 

UR  1-,S((1)    Plowing  Assembly  Unit,  Soil— 
Consists  of  one  (1)  lineal  foot  of  plowing  in 
soil,  measured  parallel  to  the  surface  of  the 
ground,  to  a  specified  depth  (D),  in  in(  hos. 
including  the  compacting,  except  as 
specifically  provided  for  in  other  units.  This 
unit  includes  all  material  and  labor  required 
in  the  repair  and/or  replacement  of  streets, 
roads,  drives,  fences,  lawns,  shrubbery, 
waterniains.  pipes,  pipelines  and  contents, 
nndurgrouiid  power  and  telephone  facilities, 
buried  sewerage  and  drainage  facilities,  and 
any  other  property  damaged  during  the 
plowing  of  the  cable,  except  as  specifically 
provided  for  in  other  units.  This  unit  does 
not  include  underground  cable  facililji's 
installed  in  the  slot.  Note:  Where  in  the 
judgmmt  of  the  Owner  greater  than  normal 
difficulty  will  be  involved  in  plowing 
be(  ausu  of  the  presence  of  underground 
facilities  of  other  utilities,  this  unit  will  bt; 
suffixed  by  the  letter  "T".  This  will  be 
applicable  only  in  those  areas  predesignated 
by  the  Owner  on  the  detail  maps  herein.  All 
plowing  outside  of  the  predesignated  area  on 
the  map.  regardless  of  the  difficulty  in 
placement  actually  experienced,  will  l)e 
inventoried  as  the  regular  UR  l-S(D)  units. 
If  field  conditions  show  the  existence  of  rock 
to  prevent  the  placing  of  the  cable  in  soil  to 
the  depth  required  in  the  specifications,  the 
Owner  may  specify  UR  2-R  units.  Where 
more  than  one  cable  is  to  be  installed  in  the 
slot,  the  U.Rl-S  unit  designation  should  be 
modified  by  a  sufTix  corresponding  to  the 
number  of  cables  installed.  Example:  U'Rl- 
S(D)  3c  for  3  cables  plowed  at  one  time. 

UR  2-S{D&W)    Trenching  Assembly  Unit. 
Soil — Consists  of  one  (1)  lineal  foot  of 
trenching  in  sf)il.  measured  parallel  to  the 
surfacf  ot  the  ground,  to  a  specified  depth  (D) 
.'•id  width  (W),  in  inches,  including  the 
tixravation.  and  backfilling  and  comjjacting. 

This  unit  includes  all  material  and  labor 
required  in  the  repair  and/or  replacement  of 
streets,  roads,  drives,  fences,  lawns. 


shrubbery,  watorai.iins.  pipes,  pipelines  and 
<  on!en!s,  under-  ground  power  and 
telephone  facilities,  bviried  sewerage  and 
drainage  facilities,  and  any  other  property 
damaged  by  the  trenching,  except  as 
specifii  ally  provided  for  in  other  units.  This 
unit  does  not  include  underground  cable 
facilities  installed  in  the  trench  or  cable 
bedding  assembly  units,  when  required. 

Note:  Where  in  the  judgment  of  the  Owjior 
greater  th.m  normal  difficulty  will  be 
involved  in  trenching  because  of  the 
presen(  e  of  underground  facilities  of  oiher 
utilities,  this  unit  will  be  suffixed  by  the 
letter  "T".  This  will  lie  applii  able  only  in     . 
those  areas  predesignated  by  the  Owner  on 
the  detail  maps  herein.  Where  more  than  oni; 
cable  is  to  be  installed  in  the  trench,  the 
regular  UR  2-S  unit  designation  should  he 
modified  by  a  suffix  corresponding  to  the 
construction  drawing  for  the  type  of  cable 
[)lacement  desired. 

UR  2-R  (D*iW)    Trenching  Assembly  Unit. 
Rock — Consists  of  one  (1)  lineal  foot  of 
trenching  in  ro<  k,  measured  parallel  to  the 
surface  of  the  ground,  to  specified  depth  (U) 
and  width(W),  in  inches,  inf:luding  the 
excination.  and  bat  kfilling  and  compacting 
to  plate  f:ahle  to  the  depth  specitlcd  in  the 
Specifii  atjons.  This  unit  will  be  specified  bv 
ihe  Owner  only  when  tleld  conditions  at  the 
site  show  the  exisfe'^e  of  rock  at  a  depth 
preventing  the  |)iacingof  the  cable  in  soil  to 
the  depths  required  in  the  Spei  ifications. 
This  unit  iii(  hides  all  material  and  labor 
required  in  tl;e  repair  and/or  replacement  of 
streets,  roads,  drives,  fences,  lawns, 
.shrubbcrv',  watennains,  pipes,  pipeiines  uPid 
contents,  underground  power  and  telephone 
facilities,  buried  sewerage  and  drainage 
facilities,  and  any  other  property  damaged  by 
the  trenching,  except  as  specifically  pro\  ided 
for  in  other  units.  This  unit  does  not  include 
underground  cable  facilities  installed  in  the 
trench  or  cable  bedding  assembly  units, 
when  required. 

U'R-3     Cable  Bedding  Assembly  Unit— 
(Consists  of  one  (1)  lineal  fool  of  a  2-inch  bed 
of  clean  sand  or  soil  plated  in  the  trench 
under  the  cable  and  a  4-inch  l.iver  of  clean 


sand  or  voi)  i):ii  kfill  over  the  cable  to  the. 
width  of  the  trench.  ;Vofe;  The  exact  lo<alion 
and  numh.«r  of  units  shall  be  determined  bv 
the  Owner  ader  the  trenches  are  open  in 
ihose  areas  where  rock  or  other  conditions 
malle  spei  ifil  bedding  necessary. 

UR-4a    Pavement  Assembly  Unit, 
Asphalt — Consists  of  the  labor  and  material 
necessary  to  remove  and  restore  one  (H  lintr.il 
foot  of  asphiiit  pavement,  measured  along  the 
route  of  the  fiihle.  All  work  shall  be 
performed  in  accordance  with  the 
requiren;ents  of  state  or  local  authorities. 
Any  trenching  which  may  be  necessary  is 
in(  hided  in  this  unit. 

I'R— *c    Pavement  Assembly  Unit. 
Cone  reft- — Consists  of  the  labor  and  m.iie:i,tl 
necessary  to  remove  and  restore  one  (1)  lineal 
foot  of  concrete  pavement,  measured  ali>ng 
Ihe  route  of  the  cable.  All  work  shall  be 
performed  in  accordance  with  the 
requirements  of  state  or  local  authorities. 
Any  trenching  which  may  be  necessary  i*; 
ini  luded  \n  this  unit. 

UR-.5    l.'nderground  Pipe  Crossing 
Assembly  Unit— Consists  of  one  (1)  lineal 
foot  of  s;eel  pipe,  of  the  inside  diameter,  in 
i:i(  hes.  specified  in  the  last  digit  of  the 
assembly  unit  designation,  installed  in  pl.u  >■ 
This  unit  ini  ludes  the  pusliing  of  pipe  and 
any  excavation,  backfilling  and  taniping 
netessnry  for  the  installation  of  the  pipe.  The 
pipe  will  be  installed  at  the  depth  sper  ified 
by  the  Owner.  Underground  cable  installed 
in  the  pipe  is  not  included  in  this  unit. 

UR-6    I'nderground  Nonpipe  Crossing 
Assembly  I  nil — Consists  of  the  labor  in 
providing  a  hole  in  soil  one  (1)  foot  in  lengili 
of  a  diameter  sufficient  to  accommodate  the 
cable  to  be  installed  therein.  The  depth  of  the 
hole  below  the  surface  of  the  ground  shall  In- 
specified  by  the  Owner.  This  unit  includes 
any  excavoiion,  backfilling  and  tamping 
ne<  essary  for  the  installation.  This  unit  may 
be  used  where  the  permanent  installation  ot 
a  steel  pipe  under  ihe  UR-5  unit  is  not 
required.  Underground  cable  installed  in  il:e 
hole  is  not  ini  luded  in  this  unit. 


Unit  No 

Number  of  units 

Unit  pnce 

Latx)r 

Materials 

Labor  &  materials 

Extended  price — labor  &  materials 

UR 

-• 

lotal.  Section  UR— 

Di!>triliiilion  Cnnstmrtlnn  Unit-i — Utii^ 
Chnngf's 

The  general  heading  of  Line  (Changes 
applies  to  the  changing  of  existing  lines  or 
portio:i  thereof  from  their  existing  phasing, 
wire  size,  ana  type  to  new  phasing,  wire  size, 
and  type  and  the  removal  of  existing  lines  or 
portion  thereof  and  replacin:*  with  new  lines 
in  ( lose  pro\imity  thereto.  I;i  j^eneral  line 


changes  invoke  lhri>t?  types  of  assemblv  units 
as  follows: 

Section  H — Conversion  assembly  units: 

Section  I — Removal  assembly  units; 

Section  .\ — New  i  onstruction  assembly 
units  on  existing  lines  or  in  replat  ing  lines. 

The  assembly  units  that  are  in<  luded  in 
Suction  II,  I.  and  .\  are  defined  by  symbols 
and  descriptions  whi(  h  follow  togethc'r  with 
the  applic  able  d';s«:riptions  ini  luded  under 
N'ew  I  onsiriH  tinn.  Where  Ihe  descriptions 


are  not  <  orm  t  or  stjffic  ienlly  explii  it  or 
when  spot  jal  units  are  not  covered  bv 
Construi.tion  Drawings,  descriptions  hii\e 
been  provided  by  the  Engineer  in  the 
respe;  live  se,  lions. 

Wurk  ini.iiidc-d  in  these  sections  shall  be 
performi'd  muier  the  schedule  as  set  fiTtli 
below: 


-'Jdl2 
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(>N 


Schedule   of    DeenergIzation 

ExiSirNG         DiSTRiBUTh 

Under  Which  Work 

TIONS  H,   I,  AND   N  ShA 
FORMED 


Line  Section  (to  be 

designated  by  point 

to  point  description 

on  detail  map) 


Hours 
wsek  whdn 
deenergi  :ed 
line 


md  days  of 
lines  will  be 
to  permit 
::^anges 


The  Bidder  will  so  plan  anti  ji 
work  on  the  above  lines  that  it  v 
fH)ssibli'  for  the  Owner  to  safely 
lines  involved  at  the  expiration  - 
limits  se!  up  in  the  above  srhfnh 


servile  to  all  consumers  being  si 


lieenergtzation.  Prior  to  conimer 
work  eiu  h  day  on  lines  to  be  d 
Hirider  will  notify  the  Owner  in 
tiiereof.  designating  the  Hnes  to 
deenergized  and  upon  receipt  of 
the  Owner  will  deenergize  su(  h 
(  omjiletion  of  work  earh  dsv  on 
deeiiergized  lines,  the  Bidder  wi 
Owner  thereof  in  writing  or  in  si 
manner  as  the  circumstances  pt-r 
(It  signaling  the  lines  to  be  reene; 
'•t.iting  that  such  lines  may  lu  sal 
reerergized  and  upon  receipt  of 
the  Owner  will  reenergize  su<  li  1 


rr'orm  its 
ill  be 

eenergize  all 
f  the  time 
le  l(j  resume 
ed  prior  to 
enient  of 
iftfiergized,  the 
riling 


'*  rv» 


uc 


Unit  No. 


Number  of  units 


Tr.r.il.  Subsection  K  CB-.\)- 


Suli.seciion  H  (C-A)  1  I'hase    :.  .)  Ph.i.st 


Unit  No. 


Number  of  units 


lotal.  Subsection  H  (C-.-\l— 
Subsection  H  (C-B)  V  Plia.se 


Unit  No. 


Number  of  units 


Total.  Subsection  H  (C-li.l— 
Total.  Subsection  H  (B-Al— 
Total.  Sub.section  H  (C-A'j— 
Total.  Section  H— 

SIX : TI()\'  I— REMOVAL  ASSKMB 

Kemoval  assembly  units  t:ov(!r  tl 
lurni>;hmgofall  labor  for  the  reimi 
exisfirig  units  of  construction  from 
iiiu-s.  di.sassembling  into  materia 
.11  lalMirand  triiiisporl.il ion  tor  i! 


OF 

Lines 

NIDER   SEC- 

L  Be  Per- 


iich  notice, 
ires.  I'pon 
;irh 

1  nolily  the 
.h  other 
nit 

;ized  and 
:ly 

h  notice. 
les 


SECTION  H— rO.\'VERS10.\  ASSL.MBI.V 
L'.NTTS 

Conversion  assembly  u.Tits  are  pole-top 
a.ssemblies  and  cover  the  hirnishing  of  all 
labor  and  additional  materials  for  changing 
an  existing  assembly  unit  to  a  new  asscmblv 
unit,  utilizing  certain  items  of  materials  of 
the  existing  assembly  unit  on  poles  to  be  left 
in  place.  The  unit  prices  for  materials  should 
include  only  additional  material  that  is 
required  to  complete  the  n.-vv  unit,  less 
suitable  allowance  for  material  removed. 

Any  materials  removed  from  the  existing 
assembly  units  which  are  not  required  in  the 
construction  of  the  conversion  assembly  unit 
become  the  property  of  the  Bidder  and  may. 
with  the  permission  of  the  Engineer,  be 
reused  by  the  Bidder  in  the  construction  of 
other  assem.bly  units  called  for  in  t.he 
Consiruction  Contrai  t.  Conversion  assemhlv 
units  are  siiecified  by  the  prefix  H  with  the 
new  construction  assembly  unit  de.signation 
shown  fu-st  and  the  e.xisting  assembly  unit 
designation  shown  iast.  For  exam.ple.  a  H  Bl- 
Al  signifies  the  conversion  of  an  existing  Al 
a.'isembly  unit  to  a  Bl  assembly  unit  (as  was 
defined  in  the  description  of  construction 
assembly  units).  In  this  instance  the  Bidder 
utilizes  the  existing  pin-type  insulator,  single 
upset  bolt  and  neutral  spool  in  the 
constp.iction  of  the  new  assembly  unit.  The 
Bidder  furnishes  t.he  additional  crossar.m. 
crossarm  pins,  braces,  machine  bolt,  carriage 
bolts,  lag  screw,  and  insulator  required  for 
the  new  unit.  The  Bidder  takes  posse.^sion  of 


the  pole-top  pin  and  two  machine  bolts  and 
with  the  permission  of  the  Engineer  may 
reu.se  these  elsewhere  in  the  constjuction  ot 
the  Project.  The  Bidder  will  not  be  held 
accountable  to  the  Owner  for  the  mnferials  ht 
so  acquires. 

The  Conversion  assembly  units  also 
include  the  furnishing  of  all  labor  and 
materials  in  the  transferring,  resagging  and 
relying  of  conductors  fi-on:  one  position  on 
the  pole  to  a  different  position  on  the  pole 
where  such  transfers  are  required  Where 
replacement  of  conductor  is  required,  the 
existing  conductor  will  be  removed  under 
section  I  and  the  new  conductor  in'--t:illed 
under  section  N.  Where  replacem.ent  of  a 
pole  is  required,  the  existing  pole  and  pole- 
top  assem.bly  will  be  removed  under  section 
I  and  the  new  pole  and  pole-top  assemh'v 
will  be  installed  accordlr.g  to  section  N  and 
no  H  units  will  be  invoked. 

Conversion  assemblies  are  listed  i;i  three 
subsettions  for  converting  pcle-top 
assemblies  from  si.ngle  to  V  phase,  single  to 
three  phase,  and  V  to  three  [.ha^e.  The 
following  descriptions  apjilv  to  oniv  those 
units  not  sufficiently  expiit  it. 


Unit 


Description 


SECTION  M— CO.WERSION  .XS.'^LMHI.Y 
INITS 

Subsection  H  (B-A)  1  Ph.':se  to  V  Phase 


Unit  pr'ce 


Labor 


Materials 


Labor  &  materials 


Extended  price — latDor  &  materials 


SECTIO.N  H— CONVERSION  ASSEMBLY  INIIS 


Unit  price 


Labor 


Materials 


Labor  &  materials 


Extended  price — labor  &  materials 


SECnON  .M—00.\  VERSION  ASSEMBLY  INITS 


;t  Phase 


Unit  price 


Labor 


Mate.'ials 


Labor  &  materials 


Extended  price — labor  &  nnaterials 


.Y  I  NITS 

Ldl    ot 

existing 
lenis.  and 
ri'tiiniiii"; 


of  all  materials  to  the  war.lKiusc  of  the 
Owner  in  an  orderly  manner  or  lrans[X)rtiiig 
elsewhere  to  the  site  of  the  Project  for  reuse 
in  the  prosecution  of  this  Contract  as 
apjTTovcd  by  the  Engineer. 

The  Bidder  will  be  charged  by  the  Owner 
lor  the  full  value  of  all  materials  removed 
under  this  section  at  the  value  shown  in 
Table  C.  Such  charges  will  be  placed  agan.s! 
the  Bidder  as  units  are  removed  and  the 
v.ilue  w  ill  he  deducted  froni  [he  total  value 


of  installed  assembly  units  for  determination 
of  the  work  accomplished  for  purposes  of 
monthly  progress  pavTnents  to  the  Bidder. 

Of  the  materials  listed  in  T..ble  C  to4)p 
removed  from  existing  lines,  certain 
materials  will  be  reused  in  the  construe  tio;i 
of  the  Project.  Such  materials  to  l»e  reused  are 
listed  in  Table  C-1.  Materials  other  than 
those  listed  in  Table  C-l  shall,  if  not 
damaged  in  handling,  be  returned  to  the 
Owner  for  full  c  redil  at  the  ■.ahies  shown  in 
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Tablo  U.  The  Biddnr  will  be  allowed  full 
credit  for  all  material  items,  other  than  thoso 
listed  in  Table  C-1,  returned  to  the  Owner 
which,  in  the  opinion  of  the  Engineer,  were 
not  damaged  by  the  Bidder  in  removal  and 
handling  even  though  the  materials  may  not 
be  reusable  for  reasons  of  obsolescence  or 
deterioration.  Such  credits  shall  be  allowed 
the  Bidder  as  materials  are  returned  to  the 
Owner's  warehouse  and  shall  be  added  to  Ihi; 
total  value  of  installed  assembly  units  for 
determination  of  the  work  accomplished  for 
purposes  of  monthly  progress  payments  to 
(he  Bidder. 

The  unit  removal  prii  es  shall  include  all 
luatbfial  and  labor  required  to  nsinstall  in 
acco.-dan<'e  with  specifications  any 
coiidui  tor.'?  temporarily  detached.  The  Bidder 
will  reinstall  at  his  own  expense  any  other 
units  removed  by  him  for  his  own 
(onvenience. 

The  removal  units  are  specified  by  the 
pn^fix  I  and  followed  by  the  assembly  unit 
designaliun  of  existing  assembly  unit  to  be 
removed.  For  example,  an  I-Al  signifies  the 
removal  of  an  Al  assembly  unit.  The 
following  special  notes  apply  to  spe<.ific 
removal  imits: . 

a.  Poles.  All  poles  of  the  same  height. 
r(!gardh'ss  of  pole  class,  are  designated  by  the 
same  unit.  Thus  an  I-30-foot  pole  signifies 
the  removal  of  a  30-foot  pole  of  any  class. 
The  Bidder  is  not  required  under  this  unit  to 
remove  from  the  pole  any  ground  wire  or 
pole  numbering  attached  to  the  pole.  This 
unit  includes  the  refilling  and  tamping  of 
holes  in  a  workmanlike  manner  unless  they 
are  to  be  reused. 

b.  Pole-Top  Assemblies.  The  unit  of 
ntmoval  of  pole-top  assemblies  includes,  in 
addition  to  the  removal  of  the  assembly  itself, 
any  necessary  handling,  resagging,  and 
retying  of  conductors  in  those  cases  where  an 
existing  pole-top  assembly  will  be  removed 
and  replaced  by  a  new  pole-top  assembly  and 
where  any  existing  conductor  is  to  be  reused. 

The  unit  of  removal  of  pole-top  a-ssemblios 
also  includes  any  holding  or  handling  of 
mainline  or  lap  conductors  at  lap  lines, 
angles,  and  deadends  where  sui  h  is 
involved,  and  reinstalling  of  such  conductor 
in  accordance  with  the  specitlcafions:  for 
example,  an  I-A5--4  will  include  the 
disconnection  of  the  tap  conductors, 
snubbing  off  the  tap  line  at  the  nearest 
practical  point  and  the  reconnection  and 
resagging  of  these  tap  conductors  if  net  essary 
to  the  new  tap  assembly  when  installed.  The 
new  unit  of  construction,  however,  wil.  be 
specified  separately  in  Section  N. 

c.  Conductor.  The  conductor  removal  unit 

(  overs  the  removal  of  1.000  feet  of  condudor 
or  cable  and  reeling  or  coiling  it  in  a 
workmanlike  manner  in  sue  h  a  way  that  it 
tan  be  reused  by  the  Bidder  or  the  Owner. 
The  Own(!r  will  furnish  to^tho  Bidder  reels 
if  it  is  to  be  returned  to  the  Owner's 
w.irehousc  iin  rei-ls.  1  he  Bitider  will  retain 


possession  of  all  jumpers,  tie  wire,  armor 
rods,  connectors,  and  other  conductor 
accessories  removed.  These  items  will  not  Ik; 
returned  to  the  Owner.  The  removal  unit  for 
each  size  of  conductor  or  cable  is  shown  by 
the  prefix  I  followed  by  D  and  the  conductor 
or  cable  type;  thus  an  I-r>-6AC\VC  signifies 
the  removal  unit  for  1,000  feet  of  6A 
Copperwold-copper  conductor. 

d.  Guys.  All  guys  regardless  of  length,  type 
of  attachment,  or  size  of  guy  strand  are 
specified  by  the  same  unit;  thus  an  I-E 
signifies  the  removal  of  any  guy. 

e.  Anchors.  Only  anchor  rods  are  to  be 
removed  by  the  Bidder  in  anchor  removal 
units.  The  ant  hor  will  be  left  in  thegrouarl: 
thus  an  I-F  signifies  the  removal  of  any 
anchor  rod.  If  the  rod  cannot  be  unscrewed, 
the  end  of  the  rod  shall  either  be  cut  off  or 
bent  down  so  that  the  rod  will  bt^  at  least  18 
iiit  hfrs  below  ground. 

f.  Transformers.  The  unit  for  removed  of 
transformer  assembly  units  is  divided  into 
two  sections,  (1)  Conventional  Transformer 
Assembly,  and  (2)  Self-Protected  Transformer 
Assembly.  Only  one  unit  is  spet.ified  for  each 
type,  and  all  sizes  of  transformers  from  1  to 
2,5  kVA  within  each  group  will  be  covered  bv 
tl'.e  same  unit.  "Self-protected"  refers  to 
transformers  where  all  protective  equipment 
is  mounted  on  or  within  the  transformer. 
"Conventional"  refers  to  transformers  where 
protective  equipment  is  mounted  separately 
from  the  transformer.  The  unit  is  designated 
by  the  pruux  I  followed  by  the  description  of 
the  unit  to  be  removed;  thus  IG  Conventional 
signifies  the  removal  of  a  conventional 
transformer  assembly  for  any  size  transformer 
from  1  to  2.5  kVA. 

g.  Secondary  units.  The  unit  for  removal  of 
sei:ondary  assemblies  includes,  in  addition  to 
the  removal  of  the  assembly  itself,  all 
necessary  handling  such  as  untying, 
resagging,  and  retying  of  seconilary 
conductor  or  cables  where  existing  secondary 
conductor  or  cable  is  to  be  reused. 

In  addition,  the  unit  for  removal  of  the 
secondary  assembly  includes  the  handling  or 
holding  of  any  conductor  at  tap  lines  where 
such  is  involved,  and  the  reinstalling  of  sut.h 
tap  condut  tor  in  accordance  with  the 
specifications. 

h.  Scn.'if:e  unit.  The  unit  for  r';moval  of 
ser\'it:e  assemblies  includes,  in  addition  to 
the  removal  of  the  assembly  itself,  all 
netessar}'  handling  sut  h  as  untying, 
resagging,  and  retying  of  servit;e  condut. !o.'  or 
cable  where  existing  service  i;oiuhn:lor  or 
cable  is  to  he  reused. 

The  following  dest  riptions  apply  onlv  to 
tht)se  removal  units  not  sutficienlly  explit  it: 


Unit 


Description 


Unit 

Number 
of  units 

Labor 

No. 

Unit  price 

Extended 
price 

1'otal.  S»<  tion  I — 

Table  C— Unit  Material  Values  of 
I  Units  Chargeable  to  Bidder 


Unit 
No. 


Number 
of  urits 


Unit  mate- 
rial value ' 


Extended 
price 


Notes.  1   Unit  values  are  based  on  item  val- 
ues from  Tab.'e  D. 

Table  C-i  .—Material  Items  To  Be 
Reused 


REA  item  let- 
ter designa- 
tion' 


Description  of 
mateiial  item 


No.  of  Items 


Notes:  1.  See  "List  of  Materials  Acceptable 
for  Use  on  Si-stems  of  REA  Electrification  Bof 
rowers." 

Table  D.— Values  of  Material 
ITEMS  Creditable  to  Bidder 


REA  item  let- 
ter designa- 
tion' 


Description  of 
nnaterlal  item 


Item  value 


Notes:  1.  See  "List  of  Materials  Acceptable 
for  Use  on  Systerr^  of  REA  Electrification  Bor- 
rowers." 

SECTION  N— NEW  ASSEMBLY  UxNH  ,s 

The  purptise  of  this  section  is  to  list 
i.omplett,"  new  units  of  construction  whi;re 
such  units  arc  to  be  added  to  existing  lint^s 
or  installed  in  replacing  lines. 

The  units  as  covered  by  this  section  an?  ili. 
same  as  the  units  describiBd  in  Distributimi 
Construt  tion  IJnil.s — New  Construction. 
i!xt  ept  that  these  units  are  prefixed  by  thi- 
letter  N.  For  example,  an  N40-6  unit  t  ovf^ 
the  furnishing  of  all  material  and  labor  tor 
the  installation  of  a  40-6  pole  either  in  an 
existing  distribution  line  being  operati-d  bv 
the  Oivner  or  in  a  new  line  being  constru'  (<•<! 
to  rcpl.H  0  an  existing  distribution  line  Ix-inu 
opt^rated  by  the  Owner. 

The  follo-Aing  desi  riptions  apply  onlv  tn 
those  new  units  not  sufllciently  explit  it. 


Unit 


Description 


2iHJ14 
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Unit  No. 


N 


Number  of  units 


'I'ot.il,  Swtion  N — 

Pmptisai  Summary 

Hrcapitulation  of  Sectiom^ 

Ni'w  Construction 

thcrhcad 

.St!t;tJon — 1  J S_ 

S»:(;(ion — A  _J 

.S<'i  tion — B _ 

Sft;tion— C _ 

.S««:tion — D 

.S«'i  tion — E 

.Section — F 

Section— C _ 

Section — J 

Sfction — K 

5>f'ction — M _ 

.Section — R  _^___    ^ 

Total  Overhead 

I'ndcrground 


Unit  No. 


Number  of  units 


Tfil.il.  Section  1 — 


.•\  i>oIe  top  assembly  iiiiil 
to  support  the  power  toiuiuc 
.-.fparate  units. 


Unit  No. 


TH 

TP 

TS 

TSS 

TSZ 


Number  of  units- 


f  otjil.  Section  2 


.■\  conductor  a.sstmbly  uiii 
lor  splicing,  and  armor  r(xls 
U'  determined  by  taking  the 
( ;irrying  the  conductors.  The  i  ( 


Unit  No. 


Number  of  units 


Total.  Section  3 

.\s   provide.d   for   in   Idc  s; 
Ifiision  equipment: 

l)i;iiiieter  Bull  Wheel i 

niiiim-trr  Groove  in. 


f  iiKiductor  Bending  Radius 

i  liii  kiiess  of  Neoprent!  at  Hottor  i 

.^ringing  Sheave  Diamcttr:  T, 


SECTION  N— NEW  .-ASSEMBLY  UNITS 


Unit  Price 


Labor 


Materials 


Labor  &  materials 


Extended  price— *abor  &  materials 


Se«:tion — I'D 
Section— UG  ] 
Section — UK  _ 
Section — Li.M 
Section— LIR 


Total  I'nderground 

Total  New  Constru<  tion  S 

Line  Changes 

Section — H .S 

Section — I 

Section — N 

Total  Line  Changes  S 

Total  Distribution  Line  Construe  linn 


third  digit  shows  the  classifK  atiun  per  A.N'SI 

(Example:  60-3  means  a  pole  60  fett  long. 

class  3.) 

Species  of  Timber: 

Kind  of  Preser\-ative:  (Chi'ck  one) 

1.  Creosote :  2.  Pentuc.hloioijhenol 

;  3.  Copper  Naphlhenate ;  4. 

Waterbome  preservative — CCA ACZA 

Method  of  Treatment:  (Check  one) 

1.  Pressure  . :  2.  Thermal  Pro*  ess 


Tr(in},mission  Construilion  l'nil'< 

SECTION  1— POLE  UMTS 

A  {X)le  unit  consists  of  one  pole  in  ])Jace. 
Ii  does  not  include  pole-top  assembly  unit  or 
other  pa.ls  attached  to  the  pole.  The  first  two 
digits  indicate  the  length  of  the  pole:  the 


Pole  Plan  Under  Which  the  Poles  are  to  be 
Piimished:  (Check  one) 

1.  Insured  Warranted :  2. 

Independently  Inspected :  3.  Qualitv 

Assured ;  4.  Either  Insun-d  W.in-anted. 

Independently 

Inspef:ted.  or  Quality  Assured 

(Engineer  to  complete  aho\(r) 


Unit  price 


Labor 


M^erials 


Labor  &  materials 


Extended  price — labor  &  materials 


SECTION  2— POLE  TOP  ASSEMBLY  UMTS 


lonsisis  of  the  hardware,  crossarras  and  their  appurlenanres.  insulators,  etc.  ex.ept  tie  wire    required 
OPS  and  overhead  ground  wire.   It  does  not   intlude  the  pole,  the  downlead,  and   butt  coil,   \vhirh  are 


Unit  Price 


Labor 


Materials 


Labor  &  materials 


Extended  price — labor  &  materials 


SECTIO.N  .3— COXUICTOK  ASSEMBLY  UMTS 
consists  ol   1.00(i  kfti  of  a  single  (onduilor  or  overhead  ground   wire,  and  in(  lucks  ti.'  win-    sleeves 
hMth   c:lips  or  armor  wire  where   necessary.   T.he   length  of  c:onductor  or  overhead  ground   wire   shall 
im  of  all  straight  horizontal  span  distances  betvm'n  pole  stakes  or  from  center  to  center  of  the  poi.-s 
iduc  tor  sizes  and  types  listed  are  the  iTiaiiuf;ic  turer's  designation. 


Unit  Price 


Labor 


Materials 


Labor  &  materials 


Extended  price — labor  &  materials 


■  } 


•■  in.i;tio:;s.    prior    K.    beginnijig   ci    vvcrk    l\u-    Itidcf,.,-    u,!!    i;,:„ish    the    Engin.rr    Hi...  t,,!l„wi:i>;   datii    o 


111. 
o(  (irii'Ac-  HI. 

'•'"  in  .  Large  Angle  _  r.i. 
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SWrriON  A— (.'AY  A.SSI:MH!,Y  INHS  (TG  UMTS) 
A  {-uy  assembly  unit  ((mi-^isI'.  of  tin-  hiirdvvarc  iiiid  win;.  Ciiy  giiurds  arc  dosif-imtod  sepanitt  ly. 


Unit  No 

Number  of  units 

Unit  price 

Extended  price — labor  and  materials 

Labor 

Materials 

Labor  arxl  materials 

TG-1 

TG-2 

TG-3 
TG-4 

» 

TG-5 

lotiil.  Section  4 — 

Si!(  lion  r> — .\i)(  liur  AsstniWy  I'nits 
Ai;  ;mi  hui  asseiiiMv  uiii!  ( (iii-isis  oi  the  .iiu  tidr  with  ix)d  or  rods,  coiupletc.  u^ady  for  ati.it  liip.g  ttn-  f-iiy  win' 


Unit  No 

Number  of  units 

Unit  price 

Exterxled  price — latxsr  and  materials 

Labor 

Materials 

Labor  and  materials 

TA--!-5 
TA-1-8 
TA-3 

• 

I'dtal.  .Section  T> — 


.Sc(t:r)ii  (i — VJist.ellaneoiis  Asseinhlv  I '.-.its 


A  miscellaneous  asscir.lily   imii  consists  ot  .!ii  nriditiirial  unit  ni-rdrd  in  the  Prntfct  tor  liiii>  toiisiruiilidn  I). it   no!  oilicrw  isc  jisti  t; 
Ml  the  Proposal. 


Number  of  units 

Unit  price 

Extended  price — latxir  and  materials 

Labor 

Materials 

Latx)r  and  materials 

TM 

lotiil.  Sfction  G — 

.St-(  lion  7 — Right-of-U'ay  (;!ciiriri;;  liiits 
rM-12.  The  unit  is  l.(M)0  fed  in  h'ligth  and 


J  feel  in  width  (to  be 
( )  feei  on  one 


(. 
measured . 

side  of  pole  line  or  tenteriiiif  of  slruc.luresl 
of  actual  clearing  of  right-of-way.  This 
in(  hides  clearing  of  underbrush,  trt^e 
n'niovdl,  and  such  tree  trimming  as  is 
required  so  that  the  right-of-way.  except  for 

tree  stunips  which  shall  not  exceed 

in  height,  shall  be  cler.r  from  the  ground  uji 
on  one  side  of  the  line  of  poles  <  arrying 
conductors.  (See  Detail  A.  Drav\  ing  TM-12- 
2.\.]  The  length  of  actual  c:!eariiig  sh.all  be 
measured  in  a  straight  line  parallel  to  the 
horizontal  line  between  poles  or  (.enterline  of 
structures  and  across  the  maximum 
dimension  of  foliage  cleared  projected  to  the 
ground  line.  (See  Detail  B,  Drawing  TM-12- 
i;A.)  .Ml  trees  and  underbrush  across  the 
width  of  the  right-of-way  shull  he  considenrd 
to  l)e  grouped  together  as  a  single  length  in 
measuring  the  total  length  of  clearing.  (See 
Detail  C,  Drawing  TM-12-2.'\.)  Spaces  along 
the  right-of-way  in  which  no  trees  are  to  be 
r(!moved  or  trimmed  or  underbrush  cleared 
shall  be  omitted  from  the  tola!  measurement. 
.'\i!  length  thus  arrived  at.  added  tcjgether  and 
divicletl  by  1,000  shall  gjve  the  number  of 
l,0(K)-foot  TM-12  units  of  i  learing.  The 
Hidder  shall  not  remo\e  or  trim  shade,  fruit, 
or  ornamental  trees  unless  so  direc  led  bv  the 
liiigineer  in  writing. 

'iM-12  (1).  This  unit  is  identical  with  TM- 
rj,  exi-epi  the  full  width  of  ihi'  right-of-ivay 


to  be  cleared  shall  be (  _)  feet 

wide  (to  be  measured (_ )  fctet 

on  each  side  of  the  pole  line  or  c  t-nterline  of 
structures).  (See  Detail  D.  Drawing  TM-12- 
2A.) 

T.MC-12.  TMC-12  (1).  These  units  are 
identical  to  the  respec  live  T.M  units  exc:i'[)l 
that  chemical  treatment  of  stumps  is  recjuired 
in  addition  to  the  c  learing  of  underbrush,  tret; 
retnoval  and  tri*  trimming. 

T.Vl-13.  The  unit,  for  purpose  of  c^uoiing. 
is  1.000  feet  in  length  of  (learing  off  the  right- 
of-way.  The  Engineer  will  select  those  trees 
off  the  right-of-way  that  he  deems  to  be  a 
hazard  to  the  line  and  will  designate  them  to 
the  Bidder  in  writing  as  danger  tn-es.  When 
so  designated,  the  Bidder  shall  remove  or  toi) 
such  trt!es  at  his  option  except  that  the 
Bidder  shall  trim  and  not  remove  shade, 
fruit,  or  ornamental  t."ees  unless  otherwise 
directed  by  the  Engineer  in  writing.  (.S»'e 
Drawings  TM-12-2A  and  TM-i;i  for 
examples  of  danger  trees.) 

The  measurement  of  the  length  of  clearing 
off  the  right-of-way  shall  be  considered  as  a 
straight  line  parallel  to  the  horizontal  line 
between  poles  or  centerlini;  of  structures, 
such  measurement  of  length  to  be  based  on 
maximum  dimension  of  foliage  (not  trunk) 
projected  to  the  ground  line.  (See  Det.iils  E. 
F.  G.  and  H.  Draw  ing  TM-12-2A.)  Dead  trees 
having  no  foliage  shrll  be  measured  ac  ross 
the  nuaimuin  (dimension  and  multiplied  bv 
two.  (See  Detail  F.  Drawing  TM-12-2.\.) 
Each  tree  so  removed  shall  be  added  together 
to  determine  the  total  length  of  clearing.  .Ml 
ie;i"th  thus  arrived  at.  added  toi^ethi-r  aiiH 


divided  by  l.tUH).  shall  gi\e  the  number  ol 
TM-IH  units.  (Example:  Details  E.  F.  G,  and 
U.  Drawing  TM-12-2A.  total  .1  of  a  T.VI-13 
unit.) 

TM-14.  The  unit  is  1.00(1 1(  et  in  lenglh  and 

.  ( )  feet  in  width  (to  !»•  measurt^d 

_     _     ( )  feet  on  one  side  of  right-ot- 

wn\  centeriine)  of  actual  c  learing  of  right-of- 
way.  Trees  and  underbrush  should  be  cleared 
from  the  ground  up  within  10  feet  of  any 
stru(  lure  location.  The  Engineer  wii!  mark 
the  trees  and  brush  to  be  c  iPared  tc,  provide 
"■undulating"  boundariej.  Low  growing  trees 
and  brush  arc  to  be  left  in  the  right-of-way 
to  the  extent  it  will  not  be  hazardous  to  the 
line  or  will  not  interfere  with  the  access  road 

The  length  of  actual  (learing  shall  b^ 
measured  in  a  straight  line  parallel  to  the 
horizontal  line  between  poles  or  centerlliu!  of 
stnic  lures  and  across  tht'  maximum 
dimension  of  foliage  cleared  projected  to  the 
ground  line  (See  Detail  B.  I3rawiiigT.M-12- 
2.'\.)  All  trees  and  underbrush  c  ieared  across 
the  right-of-way  shall  he  <  onsidered  to  lie 
grouped  together  as  a  single  length  in 
measuring  the  total  length  of  c  leiiring  (Sc-e 
Detail  G.  Drawing  TM-12-2.-\.)  Spac  es  along 
the  right-of-way  in  which  no  trees  are  to  be 
removed  or  trimmed  or  underbrush  ( Ieared 
shiill  be  omitted  from  the  total  measuremen'. 

TM-14  (1).  This  unit  is  identical  with  TM- 
14  except  the  full  width  ol  the  rigiil-of-way 
to  be  c  Urared  shall  be  (         _)fe«!li(i 

width  (to  btMiieasu-'itd  .    (      _    _ J  f«?el 

wide  (See  Detail  D.  Drawing  TM-12-2A.) 

TM-ir..  The  u'ftil  is  1.000  fitit  in  length  and 
(  I  fii'l  in  width  (to  be  me.isnri'd 
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f )  feet  on  one  s 

of-way  c:enterline)  of  actual 
right-of-way.  Trees  and  un 
be  cleared  from  ground  up  w 
any  stnir.turc  location.  The 
mark  the  trees  and  bnish  to  b 
provide  a  "feathered"  appe.' 
right-of-way.  Low  growing 
are  to  b<i  loft  in  the  righ(-of- 
it  will  not  be  hazardous  to  th 
not  interfere  with  the  ai.i  ess 
The  length  of  actual  de-ari 
r.ieasurvd  in  a  straight  line 
horizontal  line  betweun  polos 
structun?s  and  across  the  ina\ 
dimension  of  foliage  clenrod 
ground  line  (.See  Detail  B. 
2A).  All  'rocs  and  underbrush 
the  right  of-wny  shall  be  cons 
grouped  together  as  a  single  I 
measuring  the  total  leng'h  of 
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thin  10  feet  of 
;ineer  will 
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■e  in  the 
and  bnish 
to  the  extent 
line  or  will 
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Eigi 
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p.TJ 


f  tlgfl 


Unit  No. 


Nunnber  of  unitis 


Total.  5>c(  tion  6 — . '_ 

Proposal  Sumin;iry 
Rei  apitulation  of  Sections: 

Sef  tion — 1 S 

Set  t  ion — 2S S '__  _ 

Se<.tit)n — 3 S ' 

Set  tion — i $_ 

Section — .5 S_ 

Soi  lion — tl S_ 

Se«  tion — 7 $ 


Total  Transmis-sion  Line  Const  u 


port 


ilete  V 


itl 


Sei;tion  8— .Substation  Assenibl  v 

Description  of  Consinu  tion  1 
(k)nstru(  tion  L'nit  consists  of  a 
installation  of  the  designated 
substation  as  spec  ified  on  the 
together  with  connections  to  a 
equipment.  Each  Construction 
represents  all  labor  and  materi 
necessary  accessories  complete 
and  tested  in  satisfactory  operai 
identification  of  each  Construe 
all  necessary  specifications  of  I- 
is  shown  on  the  drawings.  Item: 
in  each  Construe  tion  Unit  shall 
designated  size,  rating,  type,  vo 
s|>e(  ification  in  accordanc  e  wi,. 
drawings.  The  bill  of  material  d 
each  substation  shows  the  ident 
the  Qmstaiclion  Units  under  w 
material  is  to  lie  installed  and  s 
items  of  material  may  be  partly 
iound  on  the  lists  of  "Owner-fur!i 
materials. 

All  items  of  efjuipment,  unles' 
sjx'cined.  are  mounted  on  a  stru 
shall  be  a  Construction  Unit  of 
Kai  h  (Jonsfruction  Unit  is  de., 
the  letter  of  the  Group  to  which 
and  an  identifying  number.  1  he 
eiliiipmi.nf  carries  the  same  Con. 
Unit  designation  in  all  the  snl>sl, 
of  equipment  designated  bv  ili.>  • 
Cons'iudinn  Utjit  in  one  siih.'.it 
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Detail  C,  Drawing  TM-12-2A).  Spares  along 
the  right-of-way  which  no  trees  are  to  be 
removed  or  trimmed  or  undorbnish  cleared 
shall  be  omitted  from  the  total  measurement. 

TM-15  (1).  This  unit  is  identical  to  TM- 
15  e.xcept  the  full  width  of  the  right-of-wav 

to  (>e  cleared  shall  lie  . ( )  feet 

wide  (See  Detail  D,  Drawing  TM-1 2-2 A). 

.Additional  Ri?quirements  (When  specifying 
TM  units  denote  type  of  disposal  (A  or  B)'.) 

A.  Trees,  brush,  branches  and  n;fuse  shall, 
without  delay,  be  disposed  of  bv  sui  h  of  the 
following  methods  as  the  Engineer  will  direct 
(Engine)'-  to  strike  out  metliods  not  to  l)o 
used): 

l.Hiirned 

2.  Piled  on  one  side-  of  rigiil-of-way 

■i.  Roller  chop|)ed  and  left  on  right-of-wav  in 

such  a  manner  as  not  to  obstr.n  t  ro.iils, 

ditch.'s,  drains,  etc. 
4.  Other  (describe)  ^ 


B.  Trees  that  .ire  felled  shall  be  cut  to 
commert  iai  wood  lengths,  stacked  neativ 
and  left  on  the  right-of-way  for  the 
landowner.  Commercial  wood  length  means 
the  length  designated  by  the  Engineer  but  ii: 
no  case  shall  it  be  required  to  be  less  th.-.u 

(- )  feet.  Brush,  branches,  ami 

refuse  sh.ill,  without  delay,  be  disposo<l  ol  In 
such  of  the  following  methods  as  the 
Engineer  wi,"  dirtjcf  (Engineer  to  strike  t.::t 
method':  not  lo  be  used): 

1.  Bufi.ed 

2.  Pil»«d  on  oiw  side  of  right-of-way 

;».  Roller .  hojjped  and  left  on  riglit-of-u;iy  i:i 
Nuch  a  manner  as  not  to  obstruc  t  roadv. 
(iit(  h-'S,  dr.iins,  etr:. 

•1.  Other  !,l.:s.;ribi;) 


Unit  price 


Labor 


Materials 


Labor  and  materials 


Extended  price— labor  and  materwi,'. 
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f  roup  , 


only  one  kind  as  to  volMge,  tyi)«!  and  other 
specifi(  alions.  The  tabulatiori  of  Construction 
units  for  each  .substation  is  separate  and 
contains  all  units  net  essary  for  constnu  tion 
of  that  substation. 

Group  A.  Structures.  A  Conslr.K  tion  Unit 
consists  of  a  stnicture.  or  strji  tures,  with  bus 
supports  including  insulators  and  fittings, 
buses.  condu(  tors  and  ovei+iead  ground 
wires  to  adjacent  structures  within  the 
substation,  grounding  material  to  <.onne(  i 
equipment  with  the  ground  bus.  and 
associated  material  including  mounting 
brackets,  supports  for  equipment,  clamps  and 
connectors,  all  as  specified  in  the  drawings. 

Group  B.  Three-pole  group  operated  air 
break  swit(,hes.  A  Construction  Unit  consists 
of  one  .3-pole  group  operated  air  break  switch 
with  all  accus.sories  and  operating 
mechanisms  as  specified  in  the  drawings. 

Group  C.  Lightning  arresters.  A 
Construction  Unit  consists  of  one  single 
arrester. 

Group  D.  Single  pole  disconnecting 
switches.  A  Construction  Unit  consists  of  one 
single  pole  disconnec:fing  or  by-pass  switch 
as  specified  in  the  drawings.  If  a  fuse 
disconned  switch  is  specified,  the  fuse  is 
included  with  the  switch. 

Group  E.  Oil  cin  uit  breakers.  A 
Constniction  Unit  consists  of  one  complete 
three-phase  power  i  ircuit  breaker  complete 
with  supporting  frame  and  control  cabinet, 
unless  shown  otherwise  in  the  drawings, 
mounted  as  specified  in  the  drawings. 

Group  F.  Oil  cirt  uit  reclosers.  A 
Construction  Unit  consists  of  a  (  omplete 
single-phase  or  three  phase  oil  circuit 
rw  loser  as  spot  ified  in  the  drawings. 

(Iroup  G.  Meters,  relays  and  instnimeni 
transformers.  A  Cou'-fniction  Unit  consists  of 
one  meter,  relay  potential  transformer  or 
<:urrent  Irunsfoniier. 

Group  II.  Transfo.Ti.ers.  A  ConstrucLion 
Unit  consists  of  one  power  transformer  or 
one  station  servi.  e  tr.)n>.tbnner  either  single- 


ph.'s.'  or  thriMvphasc  as  specified  in  the 
dr.iw  ings. 

Group  I.  Voltage  regulators.  A  Coiisirut  tion 
Unit  consists  of  one  single-phase  or  threi  - 
phase  voltage  n'gulator  as  specified  in  the 
drawi.ngs. 

Group  ).  Giiiimunii  ations  and  sujierviMHA 
(  oiifrol  equipment.  A  Construction  Unit 
consists  of  (  arrier  current  equipment, 
microwave,  or  other  types  of 
fommiiiiif  ations  and  supervisory  control 
iiquipment  as  specified  in  the  drawings. 

Group  K.  Cxtnduit  and  cable.  A 
Constnicrion  Unit  consists  of  the  wire,  i  ..blr. 
conduit  and  atcessories  neces.sary  to 
complete  the  installation  of  equipment  in 
a<  cordant  e  with  the  specifications  and 
drawings,  where  such  installation  has  nut 
been  in(  luded  in  other  Groups. 

Group  L.  Foundations.  A  Constniction  Unit 
consists  of  (onerete  footings  and  foundations 
except  for  the  fence,  as  specified  in  the 
drawings. 

G.'oup  ,V1.  Site  preparation.  A  Construi  tjim 
Unit  consists  of  clearing,  grading,  drainage 
work,  and  surfacing,  as  specified  in  the 
drawings. 

Group  ,\.  Fence.  A  Construction  Unit 
consists  of  the  complete  installation  of  the 
fence,  gates,  etc.,  as  specified  in  the 
drawings. 

Group  O.  .Station  grounding.  A 
Cx)nstru(  tion  Unit  consists  of  the  complete 
ground  bus  including  ground  rods,  groundiu.; 
mats  or  platfonns,  except  as  otherwise 
prf3vid!'d  in  other  Groups,  with  connections 
to  structures,  equipment,  and  fence  as 
spt^eified  in  the  drawings. 

Group  P.  Building.  A  Constniction  Unit 
(  onsists  of  a  i  ortrol  building  or  cabinet,  <iii 
a  foundation  of  Group  L  and  the  facilities  ami 
e(iuipme;it  installed  therein  as  specified  in 
the  drawings,  except  as  otherwise  pnn  idvil 
in  other  CJfoups. 

Oilier  Groiips.  The  Engineer  shall  spi-t  ;fv 
such  additional  Groups  as  may  be  necesi-;ii  > 
for  tt).'  I  oi.'ipletion  of  the  Project.  Des(  ripti-   : 


crthc^e  Groups  shall  be  provided  by  an 
addition  to  this  section  of  the  S[)fe!fi(.iitions 
lor  Construction. 

Station  Construction  I  nits 

Unit  N'o. 

.\"ame  and  Description  of  Cj^nsiruc  tn,n  I'ui! 


No  of  Units 

Unit  Prices 

Lalmr . 

Materials . 

I.al)or  and  Materials 

l-lxiended  Price — Labor  and  Materials 

Total  Price    


I'roposri  Summary 

Substation  S_ 

Substation 

Substation 


Switching  Station  _ 

Switching  Station 

i  Ota!  Station  Construction  S 

I'ropo.sa!  Recapitulation 

Distribution  line  construction  S 

Transmission  line  construction  _  _  ^  _  _ 
•Substation  and  Switching  Stati,-,n 
Construction 

lota!  S_. 

Atrvptance 

The  Owner  hereby  accepts  the  foregojiig 

!'r(i(><jsi..|  of  the  Bidder, lor  the 

I  r>!isiruc-tion  of  the  follov\  ing: 
');stiil>ution  Construction  Units:  .Sections: 

Tr.insrr.ission  Construction  IJiiits:  Sections: 

.Substation  and  Switching  Station 
(liiiistiut.tion:  Stations  (name!: 

Owner 

Hv  President 

S>e<;retary 

Date  of  Contrat  I 

llinrl  of  clause) 

§1726.352    Electric  transmission 
construction  contract  (labor  and  materials), 
REA  Form  831. 

'1  h^-"  contract  form  in  this  section  shall 
i«!  used  when  required  by  this  part.  This 
lorni  refers  to  guide  drawings,  vvhif:h  do 
not  contain  requirements,  and,  hence, 
are  not  included  in  this  part.  The  guide 
drawings  are  included  in  the  printed 
form  available  from  GPO  (See 
iil726..300.). 

Electric  Transmission  Construction  Contract 
(Latter  and  Materials) 

Sotirc  and  Instructions  to  niddi-n^ 

1.  Sealed  proposals  for  the  constniction. 
including  the  supply  of  necessary  labor, 
materials  and  equipment,  of  a  rural  electric 

projec;!  of [ (hereinafter  called  the 

"Owner")  to  be  known  as  Projec:t  will  be 

rec  eived  by  the  Owner  on  or  before 

o'clock M., ,  10 at  its 

olfic:e  at  ______  at  which  time  and  plac;e  the 

jiroposals  will  be  publicly  opened  and  read. 
.•\ny  proposal  received  subs»:(|ueiil  lo  the 
lime  specified  will  be  promptly  reluriiec!  to 
•l.r  Hidder  unopened. 


2.  Description  of  Project:  The  Projei  t  will 
consist  of  approximately: 

Tra;ismission  Line  Construction 

.    .    _,  miles kV:.^ miles 

kV  . miles kV 

underbuild 

Substations  and  Oiher  Major  Facilities 

kVA Voltage 

iN'aine 

The  Project  is  located  in      Counties. 

Ill  the  Slate  of  all  as  more  fully 

described  in  the  Plans,  Sjiecifications. 
Construction  D.'awings  and  Contractor's 
Propo.sfll  therefore  hereinafter  referred  to. 

.'1.  Owner  furnished  materials.  The  unit 
[•rices  in  the  Contractor's  Propo.sal  shall 
include  provisions  for  Ov\ner  Furnished 
Maierials  since  as  stated  in  Article  1.  Sec:tion 
i  of  the  Contractor's  Proposal,  the  value  of 
the  Owner  Furnished  Materials,  if  any,  will 
he  deducted  from  payments  to  the  Bidder  for 
c:onip!eted  Construction  U'nits. 

4.  Obtaining  and  transferring  dor  uments. 
The  Plans,  Specifications  and  Construction 
Drawings  together  v.-ilh  all-necessary  fonns 
and  other  documents  for  bidders  m.ay  be 
obtained  from  the  Owner,  or  from  the 
Engineer. . at  the  lalter's  office  at 

upon  the  payment  often  dollars 

(St(i).  which  payment  will  not  be  subjec  t  lo 
refund.  The  Plans.  Specifications  and 
Construction  Drawings  may  be  examined  at 
the  office  of  the  Owner  or  at  the  office  of  the 
E,i>;incer.  A  copy  of  the  Loan  Contract  (if  the 
Project  is  to  be  financed,  in  whole  or  in  psirt. 
pursuant  to  a  loan  contract)  betiveen  the 
Owner  and  the  Uniitf!  States  of  America 
acting  through  the  Aciniinistrator  of  the  Rural 
Elec:trification  Administration  (hereinafter 
called  the  Administrator)  and  of  the  loan 
contract  between  the  Owner  and  any  other 
lender  may  be  examined  at  the  offic:e  of  the 
Owner  Each  set  of  Plans.  Specifications  and 
Construction  Drawings  will  have  a  serial 
number,  given  by  the  Engineer,  and  the 
number  of  each  set  with  the  name  of  the 
Purcha.ser  will  be  recorded  by  the  Engineer. 
Bids  will  be  accepted  only  from  the  original 
purchaser. 

5.  Manner  of  submitting  proposals. 
P.'^oposals  and  all  supporting  instruments 
must  be  submitted  on  the  forms  furnished  by 
the  Owner  and  must  be  delivered  in  a  sealecl 
envelope  addressed  to  the  Owner.  The  name 
and  address  of  the  Bidder,  its  license  number 
if  a  lic:ense  is  required  by  the  State,  and  the 
date  and  hour  of  the  opening  of  bids  must 
appear  on  the  envelope  in  which  the 
Pro}X)sal  is  submitted.  Proposals  must  be 
filled  in  in  inkor  typevvTitten.  No  alterations 
or  interlineations  will  be  permitted,  unless 
made  before  submission,  and  initialed  and 
dated. 

().  Familiarity  with  conditions.  Prior  to  the 
submission  of  the  Proposal  the  Didder  shall 
make  and  shall  be  deemed  to  have  made  a 
t:areful  examination  of  the  site  of  the  Project 
and  of  the  Plans,  Specifications,  Construction 
Drawings,  and  forms  of  Contractor's  Proposal 
and  Ointractor's  Bond  on  file  with  the 
Sc;cretary  of  the  Owner  and  with  the 
Engineer,  and  shall  become  informed  as  lo 
liie  location  and  nature  of  the  projiosed 
c:onstruction,  the  transportation  facilities,  ti.e 
kind  and  chara'  ler  ol  soil  and  terrain  to  be 


encountered,  the  kind  of  facilities  required 
before  and  during  the  construction  of  the 
Project,  general  local  conditions  and  all  other 
matters  that  may  affect  the  cost  and  the  time 
of  c;ompletion  of  the  Project.  Bidders  will  he 
required  to  comply  with  all  applicable 
statutes,  regulations,  etc.,  including  those 
pertaining  to  the  licensing  of  coniraclors,  and 
the  so-called  "Kick-bark  Statute"  (48  Stat. 
94K1  and  regulations  issued  pursuant  thereto. 

7.  Proposals  will  be  acc:epted  only  from 
those  prequalified  bidders  invited  hv  the 
Owner  to  submit  a  proposal. 

8.  Alternate  designs.  The  Owner  reser\'ps 
the  right  to  c:onfine  its  c:onsideration  of  the 
several  bids  to  one  type  of  design  regardless 
of  alternate  tyf)es  of  design  which  may  be 
specified  in  the  Plans  and  Specifications  and 
offered  in  the  Proposals. 

9.  The  Time  for  Completion  of 
Constnic:tion  of  the  Project  shall  be  as 
specified  by  the  Engineer  in  the  Proposal. 

10.  Hid  bond.  Each  Proposal  must  be 
accompanied  .by  a  Bid  Bond  in  the  form 
attached  or  a  certified  check  on  a  Iwnk  that 

is  a  member  of  the  Federal  Deposit  Insurance 
Corporation,  payable  to  the  order  of  the 
Owner,  in  an  amount  equal  to  tim  percent 
(tO%)  of  the  maximum  bid  pric:e.  Each 
Bidder  agrees,  provided  its  Proposal  is  one  of 
the  three  low  Proposals,  that,  bv  filing  its 
Proposal  together  with  such  Bid  Bond  or 
check  in  consideration  of  the  owner's 
receiving  and  considering  such  Proposids. 
said  Proposal  shall  be  firm  and  binding  upon 
each  such  Bidder  and  such  F3id  Bond  or 
c  heck  shall  be  held  by  the  Owner  until  a 
Pro[)osal  is  accepted  and  a  sjli:ifactory 
Contractor's  Bend  Is  furnished  (where 
required)  by  the  successful  Bidder  and  sue  h 
acceptance  has  been  af>pro\,ed  by  the 
Administrator,  or  for  a  period  not  to  exceed 
sixty  (60)  days  from  the  date  hereinliefon'  set 
for  the  opening  of  Proposals,  whic  hever 
period  shall  be  the  shorter.  If  su(  h  Proposal 
is  not  one  of  the  three  low  Proposals,  the  Bid 
Bond  or  check  will  be  returned  in  each 
ir.stance  within  a  period  of  len  (10)  da>s  to 
the  Bidder  furnishing  same. 

11.  Contractor's  bond.  The  successful 
Bidder  will  be  required  to  exec  utu  two 
adc'itioual  counterparts  of  the  Proposal  and. 
for  a  Contract  in  excess  of  SlUO.OOO.  lo 
furnish  a  Contractor's  Bond  in  triplicate  in 
the  form  attached  hereto  with  sureties  iislcrd 
by  the  United  Stales  Treasury  Department  as 
Acceptable  Sureties,  in  a  penal  sum  not  les:i 
than  the  contract  price. 

12.  Failure  to  furnish  contiat  tor's  bond. 
Should  the  successful  Bidder  fail  or  refuse  to 
execute  such  counterparts  or  lo  ftirnish  a 
Coutrador's  Bond  (where  required)  within 
te.i  (10)  days  after  written  notification  of  the 
ac  ceptance  of  the  Propos.il  by  the  Owuc-r,  the 
Bidder  will  be  considered  to  have  abandoned 
the  Proposal.  In  such  event,  the  Owner  shall 
be  entitled  (a)  to  enforce  the  Bid  Bond  in 
accordance  with  its  tenns.  or  (b)  if  a  certified 
(  hec:k  has  been  delivered  with  the  Proposal, 
to  retain  from  the  proceeds  of  the  c:ertifii?d 
check,  the  difference  (not  exceeding  the 
a;iiount  of  the  certified  check)  between  the 
amount  of  the  Proposal  and  sue  li  larger 
amount  for  whic:h  the  Owner  may  in  good 
faith  contrac:!  with  another  party  to  constnu  I 
the  Project.  Tl'i>  li-nii   '.Su(  i  esslul  Bidder" 
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shall  be  deemed  to  iiiclude 
Proposal  is  accepted  after 
previously  refused  or  has 
execute  the  counterparts  or  t 
satisfactory  Contractor's  Bon 
required.) 

13.  Contract  is  entire  agree 
Contract  to  be  effected  by 

the  Proposal  shall  be 

entire  agreement  between  the 
and  the  Bidder  shall  not  rlaiii 
modification  thereof  resulting 
representation  or  promise  ma 
by  any  officer,  agent  or  emplfL 
Owner  or  by  any  other  person 

14.  Minor  irregularities.  Th 
reser\es  the  right  to  waive  mi 
irregularities  or  minor  errors  L 
if  it  appears  to  the  Owner  that 
irregularities  or  errors  were  w 
inadvertence.  Any  such  irregi 
errors  so  waived  must  be  com  ( 
Proposal  in  which  they  occur 
ar  ceptanre  thereof  by  the  Ow. 

15.  Balanced  bid.  The  OwntL. 
right  to  reject  any  or  all  Propo 
attention  of  Bidders  is  special  1 
desirability  of  a  proper  balanc 
prices  for  labor  and  materials  i 
the  total  prices  for  the  respecti 
Construction  Units.  Lark  of  su 
may  be  considered  as  a  nMson 
a  Proposal. 

16  Discrepancy  in  unit  ^.. 
unit  prices  in  the  Contractor's 
separated  into  three  columns 
"Ijbor. "  "Materials  "  and  "L 
Materials."  and  where  a  dis(.._ 
between  the  sum  shown  in  the 
Materials"  column  and  ihe  „„. 
of  the  sums  appearing  in  the  " 
and  the  "Materials"  column,  t. 
addition  of  the  sums  appearing 
"I.abor  ■  column  and  the  "Mate  ■ 
shall  control. 

17.  Definition  of  terms.  The  t 
Administrator,  Engineer,  Suptu 
Completion  of  Construction  an( 
of  the  Project  as  used  throughoi 
Contract  shall  be  as  defined  in  , 
.•!tH  tion  1,  of  the  Contractor's 

18.  The  Owner  Represents: 

a.  If  by  provisions  of  the  Cc.. 
FVoposal  the  Owner  shall  hi#e 
furnish  any  materials  for  the  c 
the  Project,  such  materials  are 
locations  specified  or  if  such  r. 
not  on  hand  they  will  be  made 
the  Owner  to  the  successful  Bii 
locations  specified  before  the  ti 
materials  are  required  for  const 

b.  All  easements  and  rights-o 
as  shown  on  maps  included  in 
Specifications,  have  been  obfai 
owners  of  the  properties  across 
Projec  t  is  to  be  constructed  (in( 
tenants  who  may  reasonably  be 
objei  t  to  such  construction).  Th 
easements  and  rights-of-way,  if 
obtained  as  required  to  avoid  lii 
construction. 

c.  All  siiiking,  except  as  show 
maps  in'  luded  in  the  Plans  and 
.Specifications,  has  been  compk 
suffit  ient  staking  crews  will  be  . 
maintam  stakes  at  all  times  in  n< 
ronstnit.tion. 
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d.  Prompt  payment  for  the  i  onslruction  of 
the  Project  will  be  made  with  funds  pursuant 
to  the  Loan  Contract,  or  with  funds  otherwise 
available  to  the  Owner. 

If  the  Owner  shall  fail  to  comply  with  any 
of  the  undertakings  contained  in  the 
foregoing  representations  or  if  any  of  such 
representations  shall  be  incorrect,  the  Bidder 
will  be  entitled  to  an  extension  of  time  of 
completion  for  a  period  equal  to  the  delay, 
if  any,  caused  by  the  failure  of  the  Owner  to 
comply  w  ith  such  undertakings  or  by  any 
such  incorrect  representation;  provided  thi; 
Bidder  shall  have  promptly  notified  the 
Owner  in  writing  of  its  desire  to  extend  the 
time  of  completion  in  accordance  with  the 
foregoing:  provided,  however,  that  such 
extension,  if  any.  of  the  time  and  completion 
shall  be  the  sole  remedy  of  the  Bidder  for  the 
Owner's  failure,  because  of  conditions 
beyond  the  control  and  without  the  fault  of 
the  Owner,  to  furnish  materials  in 
;iccordance  with  subparagraph  a  hereof. 

Oivner 

By 

19 


(Enginwr  to  insert  Type.  Size  and 
Galvanizing  Class  as  appropriate) 

The  Bid.ier  further  agrees  to  furnish  and 
use  poles,  crossarms,  and  other  timber 
products,  of  which  the  physical 
characteristics,  method  of  treatment,  tvpe  of 
preservative,  instructions  on  inspection  and 
general  pro*  edure  shall  be  in  accordance 
with  KEA  standards  and  requirements. 

Crossarms  shall  be (Engineer  to 

insert  Douglas  Fir  or  Southern  Yellow  Pine). 

treated  with (Engineer  to  insert  tvpe 

of  preservative.) 

Section  .3.  Owner-Furnished  Materials.  The 
Bidder  understands  and  agrees  that,  if  this 
Proposal  is  accepted,  the  Owner  will  furnish 
to  the  Bidder  the  material  set  forth  in  the 
attached  "List  of  Owner's  Materials  on 

Hand'  (si'e  page )  and  the  Bidder  will 

give  a  rw  eipt  (see  page )  therefor  in 

writing  to  the  Owner.  The  Bidder,  further, 
will  on  bt^half  of  the  Owner  accept  deli\  ery 
of  such  of  the  materials  set  forth  in  the 
altarhod  "List  of  Materials  Ordered  bv  Owm:; 

but  Not  Delivered"  (see  page )  as  m.iy  be 

subsequently  delivered  and  will  promptly 
forward  to  the  Owner  for  payTnent  the 

n     ,      .    .   n.  ,  supplier'sinvoice,  together  with  the  Bi(i(!('rs 

Contractor  s  Proposal  receipt  in  writing  for  such  materials.  The 

(Proposal  shall  be  submitted  in  ink  or  materials  referred  to  are  on  hand  at.  or  will 

typewritten)  ^  delivered  to,  the  locations  specified  in  the 

To:  _^ (Hereinafter  called  the  '"'''"'  ^'"'  '^"^  Bidder  will  use  such  materinls 

"Owner")  '"  f^O'istructing  the  Project. 
AtJTirr  P  T_r'Fvc-D4i  ^^^  '"'''"''  °^  '^"'^  completed  Construction 

ARTICLE  I-<,ENERAL  Units  certified  by  the  Bidder  each  month 

Section  1.  Offer  to  Construct.  The  pursuant  to  Article  III,  section  1(a)  of  this 

undersigned  (hereinafter  called  the  "Bidder")  Proposal  shall  be  reduced  by  an  amount 

hereby  proposes  to  receive  and  inst.ill  snch  f'^"'^'  ^°  ^^'^  v:x]ue  of 'he  materials  installed 
materials  and  equipment  as  may  hereinafter  V^u  ^''■''^''''  •l»'"'ng  'he  preceding  month 

l>e  specified  to  be  furnished  by  "the  Owner  wh.(:h  have  been  furnished  by  the  Owner  or 
and  to  furnish  all  other  materials  and        '  ^    uJa""^  °l**'u  ^^r''  l?^^  '^^"  accepted  by 

equipment,  all  machinery,  tools,  labor  "'^  '"^'^ " '  """ }T^i\°^ }^^  °^'""-  0"'> 

transportation  and  otherleans  ^equLd  to  "^""X'Z^noTl^Lt" r^'Pt  ^'■"' 

construct  the  rural  electric  project  S, ^^  f  ^tC   ,        P''"P'«"°"  "V^*!.  „  > 

in  strirf  arr  nr.tnnr^o  „,  .K  »t,„  D Project.  The  value  of  such  materials  sha     b. 

m  s^icf  accordance  with  the  Plans,  computed  on  the  basis  of  the  unit  prices 

Specifications  and  Construction  Drawings  stated  in  the  Lists,  Materials,  if  anv  not 

therefor  attached  hereto  and  made  a  part  required  for  the  Project,  which  ha('e  been 

hereof,  for  the  prices  hereinafter  stated.  furnished  to  the  Bidder  by  the  Owner  or 

The  total  length  of  the  project  lines  shall  delivery  of  which  has  been  accepted  bv  'lu- 
be determined  by  taking  the  sum  of  all  Bidder  on  behalf  of  the  Owner,  shall  be 
straight  horizontal  span  distances  between  returned  to  the  Owner  by  the  Bidder  upon, 
pole  stakes  or  from  center  to  center  of  poles.  ':ompletion  of  construction  of  the  Project, 
or  centerline  of  structures,  carrying  The  value  of  all  materials  not  installed  in  the 
( onductors.  Project  nor  returned  to  the  Owner  shall  be 

Section  2.  Materials  and  Equipment.  The-  <l<fducled  fiom  Ihe  final  payment  to  the 

Bidder  agrees  to  furnish  and  use  in  the  ^ '^u^'^ri. 

construction  of  the  Project  under  this  The  Owner  sh.dl  not  be  obligated  to 

Proposal,  in  the  event  the  Proposal  is  furnish  ma'erials  in  excess  of  the  quantities. 

accepted,  only  such  materials  and  eq,iip;r.e„t  V^^,\  ^IPl  ""^  '^'^t'  ^°u^'"  '^J""  f'^'"' 

as  are  included  in  the  current  "List  of  ^""-  ,'^  ^^^  O^^ner  furnished  and  the  Bi.ldrr 

Materials  Acceptable  for  Use  on  Svsfems  of  ?  i "^    '  ^  J     '  '"  ^''''^'"'  '^^'f  °''  """ 
REA  ElectrifinVinn  Rnrr^,.  J,o  •    "  ,  ^^'^  *^'^^"''''  '""^''"  materials  shal  be  th.'ii 

KbA  tiectritication  Borrowers,    including  actual  cost  as  stated  by  the  Owner 

revisions  adopted  prior  to  the  Bid  Opening.  Infonr.ation  on  the  shipping  schedules  ,.! 

The  Buider  further  agrees  to  furnish:  materials  on  the  "List  of  Materials  Ordered 

hy  Owner  But  .\of  Delivered"  will  l)e 

Gal-         furnished  to  the  Bidder  as  necessary  duriiin 
vanizing     P™gr'-'ss  of  tlie  work.  Upon  delivery-  the 
class        BidfJei"  shall  promptly  receive,  unload. 

transpjjrt  and  handle  all  materials  and 

equipment  on  the  "List  of  Materials  Order.ti 

'W  Owner  But  Not  Delivered"  at  its  expend 

•^^d  shall  bt>  responsible  for  demurrage,  il 
any. 

Sei  tion  4.  I*iiri,hase  of  Materials  Not 
' Fi)mislii.<l  by  Owner.  The  Bidder  will 
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purchase  all  materials  and  equipment  (other 
than  owner-furnished  materials)  outright  and 
not  subject  to  any  conditional  sales 
agreements,  bailment,  lease  or  other 
agreement  reserving  unto  the  seller  any  right, 
title  or  interest  therein.  All  such  materials 
and  equipment  shall  become  the  property  of 
the  Owner  when  erected  in  place. 

Section  5.  Proposal  on  Unit  Basis.  The 
Bidder  understands  and  agrees  that  the 
various  Construction  Units  on  which  bids  are 
made  are  defined  by  symbols  and 
descriptions  in  this  Proposal,  that  all  said 
bids  are  on  a  unit  basis,  and  that  the  Owner 
may  specify  any  number  or  combination  of 
Construction  Units  that  the  Owner  may  deem 
necessary  for  the  construction  of  the  Project. 
Separate  Construction  Units  are  designated 
for  each  different  arrangement  which  may  be 
used  in  the  construction  of  the  Project.  This 
Proposal  is  based  on  a  consideration  of  each 
unit  in  place  and  includes  only  the  materials 
listed  on  the  correspwnding  Construction 
Drawings  or  description  of  unit  where  no 
drawing  exists. 

Section  6.  Description  of  Contract.  The 
Notice  and  Instructions  to  Bidders  and  Plans 
attached  hereto  and  made  a  part  hereof,  and 
the  Specifications  and  Construction 
Drawings  set  forth  in  the  Electric 
Transmission  Specifications  &  Drawings, 
REA  Form  805,  as  applicable,  together  with 
the  Proposal  and  Acceptance  constitute  the 
Contract.  The  plans,  consisting  of  maps  and 
special  drawings,  are  identified  as  follows: 


Section  7.  Familiarity  with  Conditions.  The 
Bidder  has  made  a  careful  examination  of  the 
site  of  the  Project  to  be  constructed  and  of 
the  Plans,  Specifications,  Construction 
Drawings,  and  form  of  Contractor's  Bond 
attached  hereto,  and  has  become  informed  as 
to  the  location  and  nature  of  the  proposed 
construction,  the  transportation  facilities,  the 


kind  and  character  of  soil  and  terrain  to  be 
encountered,  and  the  kind  of  facilities 
required  before  and  during  the  construction 
of  the  Project,  and  has  become  acquainted 
with  the  labor  conditions,  state  and  local 
laws  and  regulations  which  would  affect 
work  on  the  profK)sed  construction. 
Section  8.  License.  The  Bidder  warrants 

that  a  Contractor's  License  is is  not 

.  required,  and  if  required  it 


possesses  Contractor's  License  No. 

for  the  State  of in  which  the  Project 

is  Ideated  and  said  license  expires  on 
19 . 

Section  9.  The  Bidder  warrants  that  this 
Proposal  is  made  in  good  faith  and  without 
collusion  or  connection  with  any  person  or 
persons  bidding  for  the  same  work. 

Section  10.  The  Bidder  warrants  that  it 
possesses  adequate  financial  resources  and 
agrees  that  in  the  event  this  Proposal  is 
accepted  and  a  Contractor's  Bond  is  required, 
it  will  furnish  a  Contractor's  Bond  in  the 
form  attached  hereto,  in  a  penal  sum  not  less 
than  the  maximum  Contractor  price,  with  a 
surety  or  sureties  listen  by  the  United  States 
Treasury  Department  is  Acceptance  Sureties. 

In  the  event  that  the^surety  or  sureties  on 
the  performance  bond  delivered  to  the  Owner 
contemporaneously  with  the  execution  of  the 
Contract  or  on  any  bond  or  bonds  delivered 
in  substitution  therefor  or  in  addition  thereto 
shall  at  any  time  become  unsatisfactory  to  the 
Owner  or  the  Administrator,  the  Bidder 
agrees  to  deliver  to  the  Owner  another  or  an 
additional  bond. 

Section  11.  Taxes.  The  unit  prices  for 
Construction  Units  in  this  Proposal  include 
provisions  for  the  payment  of  all  monies 
which  will  be  payable  by  the  Bidder  or  the 
Owner  in  connection  with  the  construction 
of  the  Project  on  account  of  taxes  imposed  by 
any  taxing  authority  upon  the  sale,  purchase 
or  use  of  materials,  supplies  and  equipment. 


or  services  or  labor  of  installc'i'jn  thereof,  to 
be  incorporated  in  the  Project  as  part  of  such 
Construction  Units.  The  Bidder  agrees  to  pay 
all  such  taxes,  except  taxes  upon  the  sale, 
purchase  or  use  of  owner-furnished  materials 
and  it  is  understood  that,  as  to  owner- 
furnished  materials,  the  values  stated  in  the 
attached  "List  of  Owner's  Materials  on 
Hand"  and  "List  of  Materials  Ordered  by 
Owner  But  Not  Delivered"  include  taxes 
upon  the  sale,  purchase  or  use  of  owner- 
furnished  materials,  if  applicable.  The  Bidder 
will  furnish  to  the  appropriate  taxing 
authorities  all  required  information  and 
reports  pertaining  to  the  Project,  except  as  to 
the  owner-furnished  materials. 

Section  12.  Changes  in  Quantities.  The 
Bidder  understands  and  agrees  that  the 
quantities  called  for  in  this  Proposal  are 
approximate,  and  that  the  total  number  of 
units  upon  which  payment  shall  be  made 
shall  be  as  set  forth  in  the  Inventory.  If  the 
Owner  changes  the  quantity  of  any  Assembly 
Unit  or  Assembly  Units  specified  in  this 
Proposal  by  more  than  15%,  and  the 
materials  cost  to  the  Bidder  is  increased 
thereby  to  an  extent  which  would  not  be 
adequately  compensated  by  application  of 
the  unit  prices  in  this  Proposal  to  the  revised 
quantity  of  such  unit  or  units,  such  change, 
to  the  extent  of  the  quantifies  of  such  units 
in  excess  of  such  15%,  shall  be  regarded  as 
a  change  in  the  constrjction  within  the 
meaning  of  Article  II,  Section  1(d)  of  this 
proposal. 

Section  13.  Description  of  Contract.  The 
Notice  and  Instructions  to  Bidders,  Plans, 
Specifications  for  Construction  and 
Construction  Drawings,  all  attached  hereto 
and  made  a  part  hereof  together  with  the 
Proposal  and  Acceptance  constitute  the 
contract.  The  Plans  and  Construction 
Drawings  are  identified  as  follows: 


List  of  owner's  materials  on  hr.rd 

Item' 

Description  of  mate- 
rial 

Catalog  No. 

Quantity 

Unit  price 

Extended  price 

Above  materials  are  located  at: 

NOTES;  1.  Item  corresponds  with  item  in  list  of  materials  in  construction  drawings.  Under  Article  I,  Section  3,  the  value  of  these  materials  will 
be  deducted  from  payments  to  the  Bidder  for  completed  Construction  Units. 


List  of  materials  ordered  by  owner  but  not  delivered 


Item' 


Supplier  name 
and  address 


Scheduled  de- 
livery date 


Description  of 
maienal 


Catalog  No. 


Quantity 


Unit  price 


Extorided  price 


Above  material  to  be  delivered  to: 

NOTES:  1.  Item  corresponds  with  Item  in  list  of  materials  in  construction  drawings.  Under  Article  I,  Section  3,  the  value  of  these  materials  wiH 
be  deducted  from  payments  to  the  Bidder  for  completed  Construction  Units. 


ARTICLE  II— CONSTRUCTION 

Section  1.  Time  and  Manner  of  Construction 

a.  The  Bidder  agrees  to  commence 
construction  of  the  Project  on  a  date 
(hereinafter  called  the  "Commencement 
Date")  which  shall  be  determined  by  the 
Engineer  after  notice  in  writing  of  approval 
of  the  Contract  by  the  Administrator  and 
notice  in  WTiting  from  the  Bidder  that  the 


Bidder  has  sufficient  materials  to  warrant 
commencement  and  continuation  of 
construction,  but  in  no  event  will  the 
Commencement  Date  be  later  than 


calendar  days  after  date  of  approval  of  the 
Contract  by  the  Administrator.  The  Bidder 
further  agrees  to  prosecute  diligently  and  to 
complete  construction  in  strict  accordance 
with  the  Plans,  Specifications  and 
Construction  Drawings  within  ______ 


(_ )  calendar  days  (excluding 

Sundays)  after  Commencement  Date: 
Provided,  however,  that  the  Bidder  will  not 
be  required  to  dig  holes,  set  poles  or  install 
anchors  if  there  are  more  than  six  (fi)  inches 
of  frost  in  the  ground  nor  to  perform  any 
construction  on  such  days  when  in  the 
judgment  of  the  Engineer  snow.  rain,  or 
wind,  or  the  results  of  snow.  rain,  or  frost 
make  it  impracticable  to  perform  any 
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causes  beyond  the  control  ai 
fault  of  the  Bidder,  including 
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extension  of  time  forcomplel 
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days  after  the  happening  of  a 
upon  by  the  Bidder  for  such 
time  the  Bidder  shall  have  m 
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provided  further  that  no  dela' 
of  completion  or  in  the  progr« 
which  results  from  any  of  the 
except  acts  or  omi.ssions  of  tb 
rt-sult  in  any  liability  on  the 
Owner. 

c.  The  se    '"nee  of 
set  forth  below,  the  numbers 
the  designations  of  extensions 
(hereinafter  called  the  "Secti 

corresponding  to  the  n 

shown  on  the  maps  attached 
Sections  are  set  forth  below, 
construction  shall  be  as  deterr 
Bidder,  subject  to  the  approva 
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the  Bidder  shall  have  made  a  written  request 
therefor  to  the  Owner  prior  to  the 
commencement  of  work  in  connection  with 
such  change  or  addition. 

e.  The  Bidder  will  not  perform  any  work 
hereunder  on  Sundays  unless  there  is  urgent 
need  for  such  Sunday  work  and  the  Owner 
consents  thereto  in  writing.  The  time  for 
completion  specified  in  subsection  a  of  this 
Section  1  shall  not  be  affected  in  any  way  by 
inclusion  of  this  subsection  nor  by  the 
Owners  con.sent  or  lack  of  consent  to  Sunday 
work  hereunder. 

Section  2.  Environmental  Protection.  The 
Bidder  shall  perform  work  in  such  a  manner 
as  to  maximize  preservation  of  beauty, 
conservation  of  natural  resources  and 
minimize  marring  and  scarring  of  the 
landscape  and  silting  of  streams  The  Bidder 
shall  not  deposit  trash  in  streams  or 
waterways,  and  shall  not  deposit  herbicides 
or  other  chemicals  or  their  containers  in  or 
near  streams,  waterways  or  pastures.  The 
Bidder  shall  follow,  under  the  general 
direction  of  the  Engineer,  the  criteria  relating 
to  environmental  protection  as  specified 
herein  by  the  Engineer. 

Section  3.  The  Bidder  agrees  that  in  the 
event  this  Proposal  is  accepted  it  will  make 
available  for  use  in  connection  with  the 
proposed  construction  all  necessary  fools  and 
equipment  and  qualified  superintendents 
and  foremen. 

Section  4.  Changes  in  Construction.  The 
Bidder  agrees  to  make  such  changes  in 
construction  previously  installed  in  the 
Project  by  the  Bidder  as  required  by  the 
Owner  for  prices  arrived  at  as  follows: 

a.  For  substations  and  other  units  where 
only  a  portion  of  the  complete  unit  is  affected 
by  the  change,  the  compensation  for  such 
change  shall  be  as  agreed  upon  in  w  riting  by 
the  Bidder  and  the  Owner  and  approved  by 
the  Administrator '  prior  to  the 
commencement  of  work  in  connection  with 
such  change. 

b.  For  all  other  units,  the  compensation  for 
such  change  shall  be  the  reasonable  cost 
inereof  as  agreed  upon  in  writing  bv  the 
Bidder  and  the  Owner  prior  to  the 
commencement  of  work  in  connection  with 
such  change,  but  in  no  event  shall  if  exceed 
fw  o  (2)  times  the  labor  price  quoted  in  the 
Proposal  for  the  installation  of  the  unit  to  be 
c  hanged.  Such  compensation  shall  be  in  lieu 
of  any  other  payment  for  the  installation  and 
removal  of  the  original  unit.  (If  a  new  or 
replacing  unit  is  installed,  pa\-mpnt  for  such 
new  or  replacing  unit  shall  b«  r.iade  as 
shown  in  the  final  inventor\.) 

No  pa\Tncnt  shall  be  made  to  the  Bidder 
for  materials  or  labor  involved  in  correcting 
errors  or  omissions  on  the  part  of  the  Bidder 
which  result  in  construction  not  in 
accordance  with  the  Flans  and 
Specifications. 

Section  5.  Consfruction  Not  in  Proposal. 
Ihe  Bidder  also  agrees  that  w  hen  it  is 
necessary  to  construct  units  not  shown  in  the 
Proposal  it  will  constnict  such  units  for  a 
price  arrived  at  as  follows: 

a.  The  cost  of  materials  shall  Ix-  determined 
by  the  invoices. 

b.  The  cost  of  labor  shall  be  the  rehsonable 
<  ost  thereof,  but  in  no  event  shall  it  txteed 


an  amount  determined  by  calculating  the 
ratio  of  the  total  labor  costs  to  the  total 
material  costs  in  the  section  of  the  Proposal 
involved,  and  multiplying  the  cost  of 
materials  for  the  unit  in  question  by  this 
ratio. 


.^i-<'  Hdduioic  1. 


Section  R.  Supervision  and  Inspection 

a.  The  Bidder  shall  caus.^  the  construction 
work  on  the  Project  to  receive  constant 
super\ision  by  a  competent  superintendent 
(hereinafter  called  the  "Superinfendenf) 
who  shall  be  present  at  all  times  during 
working  hours  where  construction  is  being 
carried  on.  The  Bidder  shall  also  employ,  in 
connection  with  the  construction  of  the 
Project,  capable,  experienced  and  reliable 
foremen  and  such  skilled  workmen  as  may  lie 
required  for  the  various  classes  of  work  to  be 
performed.  Directions  and  instructions  given 
to  the  Superintendent  shall  be  bindine  uoon 
the  Bidder.  ^    ^ 

b.  The  Owner  re.serves  the  right  lo  require 
the  removal  from  the  Project  of  any  employee 
of  the  Bidder  if  in  the  judgment  of  the  Owner 
such  removal  shall  be  necessary  in  order  to 
protect  the  interest  of  the  Owner.  The  Owner 
or  the  Supervisor,  if  any,  shall  have  the  right 
to  require  the  Bidder  to  increase  the  number 
of  its  employees  and  to  increase  or  change 
the  amount  or  kind  of  fools  and  equipment 
if  at  any  time  the  progress  of  the  work  shall 
be  unsatisfactory  to  the  Owner  or  Slipervisor; 
but  the  failure  of  the  Owner  or  Supervisor  to 
give  any  such  directions  shall  not  relieve  the 
Bidder  of  its  obligations  to  complete  the  work 
within  the  time  and  in  the  manner  specified 
in  this  Proposal. 

c.  The  manner  of  construction  of  the 
Project,  and  all  materials  and  equipment 
used  therein,  shall  be  subject  to  the 
inspection,  tests  and  approval  of  the  Owner 
and  the  Administrator,  and  the  Bidder  shall 
furnish  all  information  required  by  the 
Owner  or  by  the  Administrator  concerning 
the  nature  or  source  of  any  materials 
incorporated  or  to  be  incorporated  in  the 
Project.  The  Owner  and  the  Administrator 
shall  have  the  right  to  inspect  all  pavTolls. 
invoices  of  materials,  and  other  data  and 
records  of  the  Bidder  and  of  any 
subcontractor,  relevant  to  the  consfruction  of 
the  Project.  The  Bidder  shall  provide  all 
reasonable  facilities  necessary  for  such 
inspection  and  tests  and  shall  maintain  nii 
office  at  the  site  of  the  Project,  with 
telephone  senice  where  obt.iinable  and  at 
least  one  office  employee  to  whom  diret.lion,'; 
and  instructions  of  the  Owner  may  b^ 
delivered.  Delivery  of  such  directions  or 
instructions  in  writing  to  the  emplojee  of  the 
Bidder  at  such  office  shall  constitute  deliven 
lo  the  Bidder.  The  Bidder  shall  have  an 
authorized  agent  accompany  the  Engir.et-r 
when  final  inspection  is  made  and,  if 
requested  by  the  Owner,  when  any  other 
inspection  is  made. 

d.  In  the  ev  ent  that  the  OwTier,  or  the 
Administrator,  shall  determine  that  the 
construction  contains  or  may  contain 
numerous  defects,  it  shall  be  the  duty  of  the 
Bidder  and  the  Bidder's  Surety  or  Sureties, 
if  any.  to  have  an  inspection  made  by  an 
engineer  approved  by  the  Owner  and  the 
Administrator  for  the  purpose  of  determining 
the  exact  nature,  evtenl  and  location  of  such 
defects. 
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e.  The  Engineer  may  recommend  to  the 
Owner  that  the  Bidder  suspend  the  work 
wholly  or  in  part  for  such  period  or  periods 
as  the  Engineer  may  deem  necessary  due  to 
unsuitable  weather  or  such  other  conditions 
as  are  considered  unfavorable  for  the 
satisfactory  prosecution  of  the  work  or 
because  of  the  failure  of  the  Bidder  to  comply 
with  any  of  the  provisions  of  the  Contract: 
Provided,  however,  that  the  Bidder  shall  not 
suspend  work  pursuant  to  this  provision 
without  written  authority  from  the  Owner  to 
do  so.  The  time  of  completion  hereinabove 
set  forth  shall  Be  increased  by  the  number  of 
days  of  any  such  suspension,  except  when 
such  suspension  is  due  to  the  failure  of  the 
Bidder  to  comply  with  any  of  the  provisions 
of  this  Contract.  In  the  event  that  work  is 
suspended  by  the  Bidder  with  the  consent  of 
the  Owner,  the  Bidder  before  resuming  work 
shall  give  the  Owner  at  least  twenty-four  (24) 
hours  notice  thereof  in  writing. 

Section  7.  Defective  Materials  and 
Workmanship 

a.  The  acceptance  of  any  materials, 
equipment  (except  owner  furnished 
materials)  or  any  workmanship  by  the  Owner 
or  the  Engineer  shall  not  preclude  the 
subsequent  rejection  thereof  if  such 
materials,  equipment,  or  workmanship  shall 
be  found  to  be  defective  after  delivery  or 
installation,  and  any  such  materials, 
equipment  or  workmanship  found  defective 
before  final  acceptance  of  the  construction 
shall  be  replaced  or  remedied,  as  the  case 
may  be,  by  and  at  the  expense  of  the  Bidder. 
Any  such  condemned  material  or  equipment 
shall  be  immediately  removed  from  the  site 
of  the  Project  by  the  Bidder  at  the  Bidder's 
expense.  The  Bidder  shall  not  be  entitled  to 
any  payment  hereunder  so  long  as  any 
defective  materials,  equipment  or 
workmanship  in  respect  to  the  Project,  of 
which  the  Bidder  shall  have  had  notice,  shall 
not  have  been  replaced  or  remedied,  as  the 
case  may  be. 

b.  Notwithstanding  any  certificate  which 
may  have  been  given  by  the  Owner  or  the 
Engineer,  if  any  materials,  equipment  (except 
owner-furnished  materials)  or  any 
workmanship  which  does  not  comply  with 
the  requirements  of  this  Contract  shall  be 
discovered  within  one  (1)  year  after 
Completion  of  Construction  of  the  Project, 
the  Bidder  shall  replace  such  defective 
materials  or  equipment  or  remedy  any  such 
defective  workmanship  within  thirty  (30) 
days  after  notice  in  writing  of  the  existence 
thereof  shall  have  been  given  by  the  Owner. 
If  the  Bidder  shall  be  called  upon  to  replace 
any  defective  materials  or  equipment  or  to 
remedy  defective  workmanship  as  herein 
provided,  the  Owner,  if  so  requested  by  the 
Bidder  shall  deenergize  that  section  of  the 
Project  involved  in  such  work.  In  the  event 
of  failure  by  the  Bidder  to  do  so.  the  Owner 
may  replace  such  defective  materials  or 
equipment  or  remedy  such  defective 
workmanship,  as  the  case  may  be,  and  in 
such  event  the  Bidder  shall  pay  to  the  Ow  ner 
the  cost  and  expense  thereof 


ARTICLE  III— PAYMENTS  AND  RELEASE 
OF  LIENS 

Section  1.  PajTnents  to  Bidder 

a.  Within  the  first  fifteen  (15)  days  of  each 
calendar  month,  the  Owner  shall  make 
partial  pajinent  to  the  Bidder  for 
construction  accomplished  during  the 
preceding  calendar  month  on  the  basis  of 
completed  Assembly  Units  furnished  and 
certified  to  by  the  Bidder,  recommended  by 
the  Engineer  and  approved  by  the  Owner 
solely  for  the  purposes  of  payment:  Provided, 
however,  that  such  approval  shall  not  be 
deemed  approval  of  the  workmanship  or 
materials.  Only  ninety  percent  (90%)  of  each 
such  estimate  approved  during  the 
construction  of  the  Project  shall  be  paid  by 
the  Owner  to  the  Bidder  prior  to  Completion 
of  the  Project:  Provided,  however,  that  at  any 
time  after  work,  which,  in  the  sole 
determination  of  the  Engineer,  amounts  to 
fifty  percent  (50%)  of  the  Maximum  Contract 
Price  has  been  completed,  the  Owner  may 
elect,  in  lieu  of  paying  ninety  percent  (90%) 
of  each  such  subsequent  estimate,  to  pay 
each  such  subsequent  estimate  in  full.  Upon 
completion  by  the  Bidder  of  the  construction 
of  the  Project,  the  Engineer  will  prepare  a 
Final  Inventory  of  the  Project  showing  the 
total  number  and  character  of  Assembly 
Units  and.  after  checking  such  Inventory 
with  the  Bidder,  will  certif\'  it  to  the  Owner, 
together  with  a  certificate  of  the  total  cost  of 
the  construction  performed.  Upon  the 
approval  of  such  certificates  by  the  Owner 
and  the  Administrator,  the  Owner  shall  make 
payment  to  the  Bidder  of  all  amounts  to 
which  the  Bidder  shall  be  entitled  thereunder 
which  shall  not  have  been  paid:  Provided, 
however,  that  such  final  pajTnent  shall  be 
made  not  later  than  ninety  (90)  days  after  the 
date  of  Completion  of  Construction  of  the 
Project,  as  specified  in  the  Certificate  of 
Completion,  unless  withheld  because  of  the 
fault  of  the  Bidder. 

b.  The  Bidder  shall  be  paid  on  the  basis  of 
the  number  of  Construction  Units  actually 
installed  at  the  direction  of  the  Owner  shown 
by  the  inventory'  based  on  the  staking  sheets 
or  structure  lists;  Provided,  however,  that  the 
total  cost  shall  not  exceed  the  maximum 
Contract  price  for  the  consfruction  of  the 
Project  as  set  forth  in  the  Acceptance,  unless 
such  e.xcess  shall  have  been  approved  in 
writing  by  the  Administrator. 

c.  Notwithstanding  the  provisions  of 
Section  la  above,  the  Bidder  may,  by  giving 
written  notice  thereof  to  the  Owner,  elect  to 
receive  payment  in  full  for  any  Section  of  the 
Project  upon: 

(1)  completion  of  construction  of  such 
Section  as  certified  by  the  Engineer  and 
approved  by  the  Ow  ner  and  the 
Administrator; 

(2)  submission  to  the  Owner  and  the 
Administrator  of  the  releases  of  lien  and  the 
certificate  referred  to  in  Section  2  hereof; 

(3)  approval  by  the  Owner  and  the 
Administrator  of  the  inventory  in  respect  of 
such  section;  and 

(4)  submission  to  the  Owner  and  the 
Administrator  of  the  consent  in  WTiting  by 
the  Surety  or  Sureties,  if  any,  on  the 
Contractor's  Bond  to  pavTnent  in  full  for  such 
Section  prior  to  Completion  of  tht;  Projec  t. 


If  no  sections  are  designated  in  Article  II, 
section  Ic.  the  term  Section  shall  mean  for 
purposes  of  this  subsection  c  and  Article  IV, 
Section  3b  only,  a  part  of  the  Project  as 
designated  by  the  Owner  which  represents  at 
least  twenty-five  percent  (25%)  of  the 
maximum  Contract  price  as  stated  in  Article 
III.  Section  1 .  and  which  is  capable  of  being 
energized  and  operated  by  the  Owner. 

d.  Interest  at  the  rate  of percent  * 

.%)  per  annum  shall  be  paid  by  the 


Owner  to  the  Bidder  on  all  unpaid  balances 
due  on  monthly  estimates,  commencing 
fifteen  (15)  days  after  the  due  date;  provided 
the  delay  in  pa>'ment  beyond  the  due  date  is 
not  caused  by  any  condition  within  the 
control  of  the  Bidder.  The  due  date  for 
purposes  of  such  monthly  payment  shall  be 
the  fifteenth  day  of  each  calendar  month 
provided  (1)  the  Bidder  on  or  before  the  fifth 
day  of  such  month  shall  have  submitted  its 
certification  of  Construction  Units  completed 
during  the  preceding  month  and  (2)  the 
Owner  on  or  before  the  fifteenth  day  of  such 
month  shall  have  approved  such 
certification.  If.  for  reasons  not  due  lo  the 
Bidder's  fault,  such  approval  shall  not  have 
been  given  on  or  before  the  fifteenth  day  of 
such  month,  the  due  date  for  purposes  of  this 
subsection  d  shall  be  the  fifteenth  day  of 
such  month  notwithstanding  the  absence  of 
the  approval  of  the  certification. 

e.  Interest  at  the  rate  of percent  * 

( %)  per  annum  shall  be  paid  by  the 

Owner  to  the  Bidder  on  the  final  payment  for 
the  Project  or  any  completed  Section  thereof, 
commencing  fifteen  (15)  days  after  the  due 
date.  The  due  date  for  purposes  of  such  final 
pavment  shall  be  the  date  of  approval  by  the 
Administrator  of  all  of  the  documents 
requiring  such  approval,  as  a  condition 
precedent  to  the  making  of  final  payment,  or 
ninety  (90)  days  after  the  date  of  Completion 
of  Construction  of  the  Project,  as  specified  in 
the  Certificate  of  Completion,  whichever  date 
is  earlier. 

f.  No  pavTnent  shall  be  due  while  the 
Bidder  is  in  default  in  respect  of  anv  of  the 
provisions  of  this  Contract  and  the  Owner 
may  withhold  from  the  Bidder  the  amount  of 
any  claim  by  a  third  party  against  either  the 
Bidder  or  the  Owner  based  upon  an  alleged 
failure  of  the  Bidder  to  perform  the  vvork 
hereunder  in  accordance  with  the  provisions 
of  this  Contract. 

Section  2.  Release  of  Liens  and  Certificate 
of  Contractor.  (See  sample  REA  Form  224, 
Waiver  and  Release  of  Lien  and  sample  REA 
Form  231.  Certificate  of  Contrac  tor.)  Upon 
the  completion  by  the  Bidder  of  the  Projcc  t 
(or  any  Section  thereof  if  the  Bidder  shall 
elect  to  receive  payment  in  full  for  any 
Section  when  completed  as  provided  above) 
but  prior  to  final  payment  to  the  Bidder,  the 
Bidder  shall  deliver  to  the  Owner,  in 
duplicate,  releases  of  all  liens  and  of  rights 
to  claim  any  lien,  in  the  form  attached  hereto 
from  all  manufacturers,  matBrialinen,  and 
subcontractors  furnishing  services  or 
materials  for  the  Project  or  such  Section  and 


*  The  Owner  shall  insert  a  rale  equal  to  Ihc  loivest 
"Crime  Rate"  listed  in  tlie  "Money  K.iics"  siif  lion 
ot  the  Wall  Street  lourna!  on  the  rl.ile  >;:•  'i 
in\  italinn  to  bid  is  issued 

'See  loot;iiiol<-  4. 
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a  certificate  in  the  form  attach^ 
effect  that  all  labor  used  on  or 
or  such  Section  has  been  paid 
such  releases  have  been  submi 
Owner  for  approval. 

Section  3.  Payments  to  Material 
Subcontractors.  The  Bidder 
materialman,  and  each  subcon 
within  five  (5)  days  after  recei 
payment  frtim  the  Owner,  the 
allowed  the  Bidder  for  and  on 
materials  furnished  or  construe  tion 
performed  by  each  materiahxai  or  each 
subcontractor. 

ARTICLE  IV— PARTICULAR 
UNDERTAKINGS  OF  THE  BIDDER 
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Section  1.  Protection  to 
Property.  The  Bidder  shall  at  al 
all  reasonable  precautions  for  t 
employees  o"  the  work  and  of 
€ind  shall  con;ply  with  all  appli 
provision*  of  Federal.  State,  an< 
s;ifety  laws  and  building  and 
codes,  as  well  as  the  safety  rule: 
regulations  of  the  Owner.  All 
equipment  and  other  physical 
be  guarded  in  accordance  with 
of  Accident  Prevention  in  ConsA^i 
the  Associated  General  Contract  ars 
America  unless  such  insfructior  s  are 
incompatible  with  Federal.  Staff  or 
Municipal  laws  or  regulations. 

The  following  provisions  shal 
the  generality  of  the  above  requi 

a.  The  Bidder  shall  at  no  time 
no  circumstances  cause  or  perm  t 
employee  of  the  Bidder  to  perfoi  m 
upon  energized  lines,  or  upon  . 
energized  lines,  unless  otherwi 
ihe  Notice  and  Instructions  to 

b.  The  Bidder  shall  so  condur 
construction  of  the  Project  as  to 
least  possible  obstruction  of  pub 

c.  The  Bidder  shall  provlie  a 
all  such  guard  lights  and  other  , 
the  public  as  ..iay  be  required  bv 
statutes,  ordinances  and  reguiat 
local  conditions. 

d.  The  Bidder  shall  do  all  thin 
or  expedient  to  properly  protect 
parallel,  converging  and  in 
joint  line  poles,  highways  and 
property  of  others  from  damage, 
event  that  any  such  parallel, 
intersecting  lines,  joint  line  polei 
or  other  property  are  damaged  in 
of  the  construction  of  the  Project 
.shall  at  its  own  expense  restore 
such  damaged  property  iimned  _ 
good  a  state  as  before  such  dama] 

e.  Where  the  right-of-way  of  th 
traverses  cultivated  lands,  the  Bi 
limit  the  movement  of  its  crews 
equipment  so  as  to  cause  as  little 
possible  to  crops,  orchards  or  , 
shall  endeavor  to  avoid  marring 
All  fences  which  are  necessarily 
moved  during  the  construction  ol 
shall  be  replaced  in  as  good  cond 
were  found  i'-d  precautions  shall 
prevent  the  f  ^^ape  of  livestof  k. 
shall  not  be  responsible  for  loss 
to  crops,  orchards  or  property  (ot 
livesto<;k)  on  the  right-of-way  netfcssarily 
incident  to  the  construction  of  th«  Pn)ject 
and  not  i  auscd  by  nfgligence  or  ipefficient 
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operation  of  the  Bidder.  The  Bidder  shall  be 
responsible  for  all  other  loss  of  or  damage  to 
crops,  orchards,  or  property,  whether  on  or 
off  the  right-of-way,  and  for  all  loss  of  or 
damage  to  livestock  caused  by  the 
construction  of  the  Project.  The  right-of-way 
for  purposes  of  this  said  section  shall  consist 

of  an  area  extending feet  on  both 

sides  of  the  center  line  of  the  poles  along  the 
route  of  the  Project  lines,  plus  such  area 
reasonably  required  by  the  Bidder  for  access 
to  the  route  of  the  Project  lines  from  Public 
roads  to  carry  on  construction  activities. 

f.  The  Project,  from  the  commencement  of 
work  to  completion,  or  to  such  earlier  dale 
or  dates  when  the  Owner  may  take 
possession  and  control  in  whole  or  in  part  as 
hereinafter  provided  shall  be  under  the 
charge  and  control  of  the  Bidder  and  during 
such  period  of  control  by  the  Bidder  all  risks 
in  connection  with  the  construction  of  the 
Project  and  the  materials  to  be  used  therein 
shall  be  borne  by  the  Bidder.  The  Bidder 
shall  make  good  and  fully  repair  all  injuries 
and  damages  to  the  Project  or  any  portion 
thereof  under  the  control  of  the  Bidder  by 
reason  of  any  Act  of  God  or  other  casualty 
or  cause  whether  or  not  the  same  shall  have 
otcurred  by  reason  of  the  Bidder's 
negligence. 

(i)  To  the  maximum  extent  permitted  by 
law,  Bidder  shall  defend,  indemnify,  and 
hold  harmless  Owner  and  Owner's  directors, 
officers,  and  employees  from  all  claims, 
causes  of  action,  losses,  liabilities,  and 
expenses  (including  reasonable  attorney's 
fees)  for  persona!  loss,  injury,  or  death  to 
persons  (including  but  not  limited  to 
Bidder's  employees)  and  loss,  damage  to  or 
destruction  of  Owner's  property  or  the 
property  of  any  other  person  or  entity 
(including  but  not  limited  to  Bidder's 
property)  in  any  manner  arising  out  of  or 
connected  with  the  Contract,  or  the  materials 
or  equipment  supplied  or  services  performed 
by  Bidder,  its  subcontractors  and  suppliers  of 
any  tier.  But  nothing  herein  shall  be 
construed  as  making  Bidder  liable  for  any 
injury,  death,  loss,  damage,  or  destruction 
caused  by  the  sole  negligence  of  Owner. 

(ii)  To  the  maximum  extent  permitted  by 
law.  Bidder  shall  defend,  indemiiifv.  and 
hold  harmless  Owner  and  Owner  s  directors, 
officers,  and  employees  from  all  liens  and 
claims  filed  or  asserted  against  Owner,  its 
directors,  officers,  and  employees,  or 
Owners  property  or  facilities,  for  services 
performed  or  materials  or  equipment 
furnished  by  Bidder,  its  .subcontractors  and 
suppliers  of  any  tier,  and  from  all  losses, 
demands,  and  causes  of  action  arising  out  of 
any  such  lien  or  claim.  Bidder  shall  promptly 
discharge  or  remove  any  such  lien  or  claim 
by  bonding,  payment,  or  otherwise  and  shall 
notify  Owner  promptly  when  it  has  done  so. 
If  Bidder  does  not  cause  such  lien  or  claim 
to  be  discharged  or  released  by  payment, 
bonding,  or  otherwise.  Owner  shall  have  the 
right  (but  shall  not  be  obligated)  to  pay  all 
sums  necessary  to  obtain  any  such  discharge 
or  release  and  lo  deduct  all  amounts  so  paid 
from  the  amount  due  Bidder. 

(iii)  Bidder  shall  provide  to  0^vner's 
satisfaction  evidence  of  Bidder's  ability  to 
comply  with  the  indemnification  provisions 
of  subparagraphs  i  and  ii  above,  which 


evidence  may  include  but  may  not  be  limited 
to  a  bond  or  liability  insurance  policy 
obtained  for  this  purpose  through  a  licensed 
surety  or  insurance  company. 

g.  Any  and  all  excess  earth,  rock,  debris, 
underbrush  and  other  useless  material  shall 
be  removed  by  the  Bidder  from  the  site  of  the 
Project  as  rapidly  as  practicable  as  the  work 
progresses. 

h.  Upon  violation  by  the  Bidder  of  any  of 
the  provisions  of  this  Section,  after  written 
notice  of  such  violation  given  to  the  Bidder 
by  the  Engineer  or  the  Owner,  the  Bidder 
shall  immediately  correct  such  violation. 
Upon  failure  of  the  Bidder  so  to  do  the 
Owner  may  correct  such  violation  at  thir 
Bidder's  exp>ense: 

Provided,  however,  that  the  Owner  may,  ii 
it  deems  it  necessary  or  advisable,  correct 
such  violation  at  the  Bidder's  expense 
without  such  prior  notice  to  the  Bidder. 

i.  The  Bidder  shall  submit  to  the  Owner 
monthly  reports  in  duplicate  of  all  accidents, 
giving  such  data  as  may  be  prescribed  by  the 
Owner. 

j.  The  Bidder  shall  not  proceed  with  the 
cutting  of  trees  or  clearing  of  right-of-way 
without  written  notification  from  the  owner 
that  proper  authorization  has  been  received 
from  the  owner  of  the  property,  and  the 
Bidder  shall  promptly  notify  the  Owner 
whenever  any  landowner  objects  to  the 
trimming  or  felling  of  any  trees  or  the 
performance  of  any  other  work  on  its  land  in 
connection  with  the  Project  and  shall  obtain 
the  consent  in  writing  of  the  Owner  before 
proceeding  in  any  such  case. 

Section  2.  Insurance.  The  Bidder  shall  take 
out  and  maintain  throughout  the  period  of 
this  Agreement  the  following  types  and 
minimum  amounts  of  insurance: 

a.  Workers'  compensation  and  employers' 
liability  insurance  as  required  by  law, 
covering  all  their  employees  who  perform 
any  of  the  obligations  of  the  contractor, 
engineer,  and  architect  under  the  contract.  If 
any  employer  or  employee  is  not  subjein  to 
the  workers'  compensation  laws  of  the 
governing  state,  then  insurance  shall  be 
obtained  voluntarily  to  extend  to  the 
employer  and  employee  coverage  to  the  same 
extent  as  though  the  employer  or  employee 
were  subject  to  the  workers'  compensation 
laws. 

b.  Public  liability  insurance  covering  all 
operations  under  the  contract  shall  have 
limits  for  bodily  injury  or  death  of  not  less 
than  Si  million  each  occurrence,  limits  for 
property  damage  of  not  less  than  Si  million 
for  each  occurrence,  and  $1  million  aggregate 
for  accidents  during  the  policy  period.  A 
single  limit  of  Si  million  of  bodily  injury  and 
property  damage  is  acceptable.  This  required 
insurance  may  be  in  a  policy  or  polices  of 
insurance,  primary  and  excess  including 
umbrella  or  catastrophe  form. 

c.  Automobile  liability  insurance  on  all 
motor  vehicles  used  in  connection  with  th'i*^ 
contract,  whether  owned,  nonowned,  or 
hired,  shall  have  limits  for  bodily  injur)'  or 
death  of  not  less  than  SI  million  per  person 
and  SI  million  for  each  occurrence,  and 
property  damage  limits  of  $1  million  for  each 
occurrence.  This  required  insurance  may  he 
in  a  policy  or  policies  of  insurance,  prim.iry 
and  excess  including  the  umbrella  or 

<  at.istrophe  form. 
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'l'h»!  Owner  shall  have  tlie  right  ut  any  time 
lo  rt!qiiir(!  public  liability  iitsuruiuc  uiid 
pro|H'rty  damage  liability  insurance  greater 
than  those  requirtni  in  subsection  "b"  and 
"c"  of  this  Section.  In  any  such  event,  the 
additional  premium  or  premiums  payable 
s(j'ely  as  the  result  of  such  additional 
insurance  shall  be  added  to  the  (Contract 
|)ri(.e. 

The  (Kilicies  of  insurani  e  shall  be  in  su(  h 
form  and  issued  by  such  insurer  as  shall  \xf 
siitistiictory  to  the  Owner.  The  Hidder  shall 
furnish  the  Owner  a  certificate  e\  idcnt  ing 
(ompliance  with  the  foregoing  requirements 
whii  h  shall  provide  not  less  than  (.30)  days 
prior  written  notice  to  the  Owner  of  any 
cancellation  or  matfTial  t  han;.;e  in  the 
insurance. 

StJClion  3.  Delivery  of  Possession  and 
Control  to  Owner. 

a.  li'jKin  written  request  of  the  Owner  the 
Itiddt-r  shall  deliver  to  the  Owner  full 
possession  and  control  of  any  portion  of  the 
i'rojc'ct  provided  the  Bidder  shall  have  bi?en 
piiid  at  least  ninety  percent  (9()"o)  of  the  cost 
of  construction  of  such  portion.  lJ[)on  such 
delivery  of  the  possession  and  (ontrol  of  any 
portion  of  the  Project  to  the  Owner,  the  risk 
and  obligations  of  the  Bidder  as  set  forth  in 
Article  IV,  Section  If  hereof  with  respect  to 
su(  h  portion  of  the  Projett  so  delivered  to  the 
Owner  shall  be  terminated;  Provided. 
Iiiiwever,  that  nothing  herein  contained  shall 
relieve  the  Bidder  of  any  liability  with 
respect  to  defective  materials  and 
workmanship  as  contained  in  ArtU  le  II, 
Section  6  hereof. 

b.  Where  the  constriK.tion  of  a  Seciion  as 
iiereinfHjfore  defined  in  Arti(  le  II.  Section  1( 
ai'.d  Article  III.  Section  1c  shall  have  be«?n 
completed  by  the  Bidder,  tlie  Owner  agrees, 
;if'er  rtxeipt  of  a  written  request  from  the 
liidder,  to  accept  delivery  of  possession  and 
contrf>l  of  such  Section  upon  the  issuance  by 
the  Engineer  of  a  WTitten  statement  that  the 
.Sec  tion  has  been  inspected  and  found 
t:cceptable  by  the  Engineer.  I'pon  such 
delivery  of  the  possession  and  control  of  ar.y 
such  Section  to  the  Owner,  the  risk  and 
obligations  of  the  Bidder  as  set  forth  in 
.•\rli(.le  IV,  Section  If  hereof  with  respect  to 
su(  h  Section  so  delivered  to  the  Owner  shall 
he  terminated:  Provided,  however,  that 
nothing  herein  contained  shall  relieve  tin- 
Bidder  of  any  liability  with  respect  to 
defective  materials  or  workmanship  as 
contained  in  Article  II,  Section  6  hereof. 

,Se(  tion  4.  Energizing  the  Proj(;(.t. 

a  Prior  to  Completion  of  the  Project  the 
Owner,  upon  wTitten  notice  to  the  Bidder, 
may  test  the  construction  thereof  by 
len.porarily  energizing  any  portion  or 
portions  thereof.  During  the  period  of  such 
test  the  portion  or  portions  of  the  Project  so 
t;!ergi.ied  shall  be  considered  as  within  the 
possession  and  control  of  the  Owner  and 
governed  by  the  provisions  of  Section  3  of 
this  Article.  Upon  written  notice  to  the 
Bidder  by  the  Owner  of  the  coir.pli'tion  of 
such  lest  and  upon  deenergizing  the  lines 
involved  therein  said  portion,  or  portions  ol 
the  Project  shall  be  considered  as  returned  lo 
the  (K)ssession  and  control  of  the  Bidder 
unless  the  Owner  shall  ele<  t  to  continue 
poss<;ssion  and  control  in  the  manner 
urovided  in  Sej.tion  .'1  of  this  ArWi  le. 


b.  The  Owner  shall  have  the  right  to 
energize  permanently  any  portion  or  |>ortioDS 
of  the  Project  delivered  to  its  possession  and 
control  pursuant  to  the  provisions  of  Se(  lion 
3  of  this  Article. 

Section  fi.  Assignment  of  Guarantees.  All 
guarantees  of  materials  and  workmanship 
ruiming  in  favor  of  the  Bidder  shall  bo 
transferred  and  assigned  to  the  Owner  prior 
to  the  time  the  Bidder  ntreives  final  payment. 

ARTICLE  V— REMEDIESj 

Secition  1.  Completion  on  Bidder's  Default. 
If  default  shall  Iw  made  by  the  Bidder  or  by 
any  sulK;ontractor  in  the  performance  of  any 
of  the  terms  of  this  Proposal,  the  Owner, 
without  in  any  manner  limiting  its  legal  and 
equitable  remedies  in  the  circumstances,  may 
s(!rve  upon  the  Bidder  and  the  Surety  or 
Sureties,  if  any,  upon  the  C^ntrac  tor's  Bond 
or  Bonds  a  written  notice  requiring  the 
Bidder  to  cause  such  default  to  tie  corret:ted 
forthwith.  Unless  within  twenty  (20)  days 
after  the  service  of  such  notice  upon  the 
Bidder  such  default  shall  be  corrected  or 
arrangements  for  the  com!c:tion  therrtof 
satisfactory  to  both  the  Owner  and  the 
.Administrator  shall  be  madct  by  the  Bidder  or 
its  Surely  or  Sureties,  if  any.  the  Ownc^r  may 
lake  over  the  constniction  of  the  Project  and 
prosc!c:ute  the  same  to  completion  by  Contract 
or  otherwise  for  the  ace  oiuit  and  at  the 
c!xpense  of  the  Bidder,  and  the  Bidder  v.w\  its 
.Sur(!ty  or  Sureties,  if  any.  shall  be  liable  to 
the  Owner  for  any  cost  or  expense  in  excess 
of  the  Contract  price  occasioned  therchv.  In 
such  event  the  Owner  may  take  possession  of 
and  utilize,  in  completing  the  construction  of 
the  Project,  any  materials,  tools,  supjilies, 
«!quipment.  appliances,  and  plant  bilonging 
to  the  Bidder  or  any  of  its  subcontractors, 
which  may  be  situated  at  the  site  of  the 
Project.  The  Owner  in  such  contingenc  y  may 
exerc  ise  any  rights,  claims  or  demands  which 
the  Bidder  may  have  against  third  persons  in 
connection  with  this  Contrae;t  and  for  such 
purpose  the  Bidder  does  hereby  assign, 
transfer  and  set  over  unto  the  Owner  all  such 
rights,  claims  and  demands. 

Section  2.  Liquidated  Damages.  1  he  time  of 
the  Completion  of  Construction  of  the  Project 
is  of  the  essence  of  the  Contract.  Should  the 
Bidder  neglect,  refuse  or  fail  to  c  omplete  the 
construction  within  the  time  herein  agreed 
ufKjn.  after  giving  effect  to  extensions  of  time, 
if  any,  herein  provided,  then,  in  that  event 
and  in  view  of  the  diffic  ulty  of  estimating 
with  exactness  damages  caused  by  sut  h 
delay,  the  Owner  shall  hai  e  the  right  to 
deduc:t  from  and  retain  out  of  such  moneys 
whi<  h  may  be  then  due,  or  whic  h  may 
become  due  and  payable  to  the  Bidder  the 

sum  of dollars  ( _J  per  day 

for  each  and  every  day  that  such  construction 
is  delayed  in  its  completion  beyond  the 
specified  time,  as  liquidated  damagtfs  and  not 
as  a  [lenalty:  if  the  amount  due  and  to 
liecome  due  from  the  Owner  to  the  Bidder  is 
insufficient  to  pay  in  full  any  such  liciuidated 
damages,  the  Bidder  shall  pay  to  the  Owner 
the  amount  necessary  to  eflec  t  such  payin<;iit 
in  full:  Provided,  however,  that  the  Owner 
shall  promptly  notify  the  Bidder  in  writing 
of  the  manner  in  whic  h  the  amount  retained, 
deducted  or  claimed  as  licjuidated  dainagt^N 
w;is  c  (iii;pule(l. 


Section  3.  Cumulative  Remedies.  Every 
right  or  remedy  herein  conferred  upon  or 
reserved  to  the  Owner  or  the  Government  or 
the  Administrator  shall  be  c  unnilative,  shall 
Iw  in  addition  to  every  right  and  renietly  now 
or  hereafter  existing  at  law  or  in  equity  or  by 
statute  and  the  pursuit  of  any  right  or  nfmc-dy 
shall  not  be  construed  ns  an  election: 
Provided,  however,  that  the  provisions  ol 
Section  2  of  this  Artie  le  shall  be  the 
exclusive  niearure  of  damages  for  failure  by 
the  Bidder  to  c:omplete  the  c  onstruc  tion  ol 
the  Project  within  the  time  hcrtrin  :igreed 
upon. 

artic;le  VI— miscei.la.m:oi  s 

.Section  1.  Definitions. 

a.  The  term  Adinlnistratdr  shuW  mean  th<- 
Administrator  of  the  Rural  Elec  trification 
Adniinistratiun  of  the:  I'nited  States  of 
America  and  his  duly  authorized 
representatives  or  any  other  person  in  whciui 
or  authority  in  which  may  be  vested  the 
duties  and  functions  whit  h  the 
Administrator  is  now  authorized  by  law  to 
perform. 

b.  Tlie  term  E/i^inccr  shall  nifiUi  the 
tnigineer  employed  by  the  Owner,  with  the 
approval  of  the  Administrator,  to  provide 
engineering  servic  es  for  the  Project  and  said 
Engineer's  duly  authorized  assistants  and 
representatives. 

c:.  The  term  Su/MTv/.sor shall  \v.'-.ii\  the- 
(Mjrson.  if  any,  appointed  by  the 
Administrator  as  the  ntpresentative  of  the 
Government  under  the  provisions  of  the  Loan 
C^ontract  providing  for  such  appointment  in 
special  cases.  The  term  is  limited  to  such 
s[)ecial  n^presentative  of  the  Government,  it 
any.  who  is  responsible  exc  hislvely  to  tht* 
Administrator  and  cIch-s  not  refiT  to  tht; 
Manager  or  anv  other  [XTSon  employed  bv 
the  Owner  and  responsible  lo  it. 

d.  The  term  Prnjrrt  shall  mean  the  rural 
elec:tric  system,  or  portitm  thereof,  descrilied 
in  the  Plans  and  Spec  ificaf ions.  Construction 
Drawings  and  maps  attac  hc-d  hereto. 

e.  The  term  Completion  ofConstnictiin 
siinll  mean  full  perfomianc  e  by  the  Bidder  ol 
the  Bidder's  obligations  under  the  Ccmtrat  t 
and  all  amendments  and  revisions  thereof 
except  the  Bidder's  obligations  in  re>-pec  I  of 

(1)  Releases  of  Liens  and  Cc-rtific  ;!te  of 
C>)ntractor  under  Article  III.  section  2  hen'ot. 

(2)  the  inventor\'  referred  to  in  Article  III. 
section  1  hereof,  and  (3)  other  final 
documents.  The  term  Cninplrtion  of  the 
Project  shall  mean  full  performanc  e  by  the 
Bidder  of  the  Bidder's  obligations  under  the 
Contract  and  ail  nmenclments  and  revisions 
thereof.  The  Certificate  of  Completion,  signed 
hv  the  Engineer  and  approved  in  writing  by 
the  Owner  and  the  Administrator,  shall  Iw 
the  sole  and  conclusive  evidence  as  to  the 
date  of  Ck)m|)letion  of  (.xinstrur tion  and  as  lo 
the  fact  of  Completion  of  the  Projei;t. 

Section  2.  Materials  and  Sujiplies,  In  the 
(icrrformance  of  this  cnntrncl  there  shall  be 
furnished  only  such  unmanufactured  artic:le^. 
materials,  and  supplies  as  have  bcren  mintrd 
or  produr  ed  in  the  L'nited  States,  MtJxit  o.  or 
Canada,  and  only  sue  h  maniifactur»!<l  ariie  !i;s, 
i!iaterials.  and  sup[)lies  as  have  l)een 
manufactured  in  the  I'nited  Slates 
substanliully  all  from  nrtie  les.  niaterials.  or 
supplies  mined,  produced  or  M:anidaclun'd. 
as  the-  c  ase  niav  be.  in  the  I  nited  States. 
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ide  i 


1  ;s 


ret 


hi 


indt  m 


I  IS 


'aj  V 


'  har  dl 


iMfxico,  or  Canada:  provi 
articles,  materials,  or  siippl 
in  the  event  and  to  the  extent 
Administrator  shall  express 
authorize  such  use  pursuani 
of  the  Rural  Elt-ctrification  . 
Title  IV  of  Public  Resolutior 
Congress,  approved  Fune  21 
agrees  to  submit  to  the  Piirc 
certificates  with  respect  to  c 
the  fort»going  provision  as  t 
from  time  to  t'mw  may  rntjui 

Section  3.  Patent  Infring 
shall  save  harmless  and 
Ov\'ner  from  any  and  all  tla 
pro*  eedings  for  the  infring 
patent  or  patents  covering  , 
equipment  used  in  construct 
Project. 

Section  4.  Ponnils  for  Expl  y. 
permits  neccssarv-  for  the 
dynamite  or  other  explosive 
with  the  constn:ction  of  the  . 
obtained  by  and  at  the  expen 
.Se«  tion  3.  Compli.inr  e  vviti 
Regulations.  The  Bidder  sha! 
all  applicable  statutes,  ord 
regulations  pertaining  to  the 
Bidder  acknowledges  that  il  i 
the  Rural  Electrification  Act 
amended,  the  so-called  Kick 
thereto,  and  18  U.S.C.  §§  287 
amended.  The  Bidder  u 
obligations  of  the  parties 
subject  to  the  applicable 
orders  of  Governmental  Agen 
jurisdiction  in  the  premisps. 
Section  6.  Equal  Opportuni 
a.  Bidder's  Representations, 
The  Bidder  represents  that: 

It  has .  does  not  ha 

100  or  more  employees,  and  i 
has ,  has  not 


that  other 

may  be  used 

that  the 

in  writing 
to  the  provisions 
of  1938.  being 
No.  122.  7.5th 
1938.  The  Seller 
laser  such 
•mpliance  with 

Administrator 


ertent.  The  Bi<lder 
nify  the 
IS.  suits  and 
lei^ent  of  any 
materials  or 
on  of  the 


isives.  All 
ing  or  use  of 
n  connection 
roject  shall  be 
e  of  the  Bidder. 
Statutes  and 
comply  with 

.  rules  and 
vork.  The 
familiar  with 
1936,  as 
•i  fack  Statute 
1001.  as 

that  the 
are 
and 
ies  having 


n£  nces. 


(f 


jnders  ands 
here  jnder  < 
regu  ations  i 


hi: 


Equal  Employment  Opportuni 
Information  Report  EEO-l.  St 
100.  required  of  employers  wi 
employees  pursuant  to  Exec ul 
1124B  and  Title  VII  of  the  Civi 
of  1964. 

The  Bidder  agrws  that  il  wi 
to  the  award  of  any  sub<ontra<  t 
S  10.000  hereunder  to  a  su 
100  or  more  employe«;s,  a     __ 
by  the  proposed  sub<  ontractor 
proposed  subcontractor  has  fil 
report  on  Standard  Form  100 
The  Bidder  agrees  that  if  it  . 
employees  and  has  not  submi 
Standard  Form  100  for  the  < 
year  and  that  if  this  Contract 
more  than  S  10.000,  the  Bidder 
report,  as  required  by  law.  and 
owner  in  writing  of  such  fill 
Owners  a(ceptance  of  this  . ._ 
b.  Equal  Opportunity  Clause 
performanj  e  of  this  GJntract. 
agrees  as  follows: 

(1)  The  Bidder  will  not  dis< 
against  any  employee  or  applie 
employment  because  of  race.  ( 
Six  or  national  origin.  The  Bidde 
affirmative  ai  tion  to  ensun>  tha 
an-  employed,  and  that  employ 
during  emplovTiient  without  rc] 
ra<  e.  <  olor.  reiigii>n.  sex  or  n.it 
Su<  h  action  shall  im  ludf,  hu: 


Pro  >o; 


,t 


V  Provisions. 


e 


it  has.  that  it 
.  furnished  the 
ty-EmpIoyers 
indard  Form 
h  100  or  more 
ve  Order 
Rights  Ai  t 


obtain,  prior 
for  more  than 
bcortraaor  with 
stal^ent,  signed 
that  the 
!d  a  current 


ts  100  or  more 
a  report  on 
reporting 
11  amount  to 
ivill  file  such 
notify  the 
to  the 
isal. 
During  ih(; 
IP  Bidder 


t  ed 

uri  ent 


ng  prior 


r  m 


itiate 
nt  for 

lor,  religion, 
er  will  take 
applicants 
?es  are  treated 
^|ard  to  their 
nal  origin, 
ot  be  limited 


to;  the  following:  Employment,  upgmding. 
demolions  or  transfer;  recruitment  or 
recruitment  advertising;  layoff  or 
termination;  rates  of  pay  or  other  fonns  of 
compensation;  and  selection  of  training, 
including  apprenticeship.  The  Bidder  agrees 
to  post  in  conspicuous  places,  available  to 
employees  and  applicants  for  employment, 
notices  to  be  provided  setting  forth  the 
provisions  of  this  Equal  Opportunity  Clause. 

(2J  The  Bidder  will,  in  all  solicitations  or 
advertisements  for  employees  placed  by  or 
on  behalf  of  the  Bidder,  state  that  all 
qualified  applicants  will  receive 
consideration  for  emplo>Tnent  without  regard 
to  race,  color,  religion,  sex  or  national  origin. 

(3)  The  Bidder  will  send  to  each  labor 
union  or  representative  of  workers,  with 
whi(.h  il  has  a  collective  bargaining 
agreement  or  other  contract  or 
understanding,  a  notice  to  be  provided 
advising  the  said  labor  union  or  workers' 
a-presentative  of  the  Bidder's  commitments 
under  this  section,  and  shall  post  copies  of 
the  notice  in  conspicuous  places  available  to 
employees  and  applicants  for  employment. 

(4)  The  Bidder  will  comply  with  all 
provisions  of  Executive  Order  11246  of 
September  24,  1965,  and  the  rules, 
regulations  and  relevant  orders  of  the 
Secretary  of  Labor. 

(5)  The  Bidder  will  furnish  all  information 
and  reports  required  by  Executive  Order 
11246  of  September  24,  1965,  and  by  rules, 
regulations,  and  orders  of  the  SetTetary  of 
Labor,  or  pursuant  thereto,  and  will  permit 
access  to  its  books,  re<:ords,  and  accounts  hv 
the  administering  agen<  y  and  the  Secretary'of 
Labor  for  purposes  of  investigation  to 
ascertain  compliance  with  such  nilcs. 
regulations,  and  orders. 

(6)  In  the  event  of  the  Bidder's 
noncompliance  with  the  Equal  Opportunity 
Clause  of  this  Contract  or  with  any  of  the  said 
rules,  regulations,  or  orders,  this  Contract 
may  be  canceled,  terminated,  or  suspended 
in  whole  or  in  part,  and  the  Bidder  may  be 
declared  ineligible  for  further  Government 
contracts  or  federally  assisted  construction 
contracts  in  accordance  with  procedures 
authorized  in  Executive  Order  11246  of 
September  24,  1965,  and  such  other 
sanctions  may  be  imposed  and  remedies 
invoked  as  provided  in  Executive  Order 
11246  of  September  24, 1965.  or  by  rule, 
regulation,  or  order  of  the  Secretary  of  Labor, 
or  as  provided  by  law. 

(7)  The  Bidder  will  include  this  Equal 
Opportunity  Clause  in  every  subc;ontract  or 
purt.hase  order  unless  exempted  by  the  rules, 
regulations,  or  order  of  the  Secretary  of  Labor 
issued  pursuant  to  section  204  of  Executive 
Order  11246  of  September  24,  1965.  so  that 
such  provisions  will  be  binding  upon  each 
subcontractor  or  vendor.  The  Bidder  will  take 
such  action  with  respect  to  any  subcontract 
or  purchase  order  as  the  administering 
agency  may  direct  as  a  means  of  enforcing 
such  provisions,  including  sanctions  for 
noncompliance;  Provided,  however,  that  in 
the  event  Bidder  becomes  involved  in,  or  is 
threatened  with,  litigation  with  a 
subcontractor  or  vendor  as  a  result  of  su(  h 
direction  by  the  administering  agency,  the 
Bidder  may  reijucst  the  United  States  to  enter 
into  such  litigation  to  protect  the  int(;resls  of 
the  I'nilivi  .St.ites. 


c.  Certificate  of  Nonsegregated  Facilities 
The  Bidder  certifies  that  it  does  not  maint.iin 
or  provide  for  its  employees  any  segregated 
facilities  at  any  of  its  establishments,  and  th..; 
il  does  not  permit  its  employees  to  perforin 
their  services  at  any  location,  under  its 
control,  when;  segregated  facilities  are 
maintained.  Tne  Bidder  certifies  further  tli.,i 
it  will  not  maintain  or  provide  for  its 
employees  any  segregated  facilities  at  any  ol 
its  establishments,  and  that  it  will  not  permil 
its  employees  to  perfonn  their  services  at  any 
location,  under  its  control,  where  segregated 
facilities  are  maintained.  The  Bidder  agrees 
that  a  breach  of  this  certification  is  a 
violation  otthe  Equal  Opportunity  Clause  in 
this  Contr.K.t.  As  used  in  this  certification, 
the  term  "segregated  facilities"  means  an\ 
waiting  nwins,  work  areas,  restrooms  ami 
washrooms,  restaurants  and  other  eating 
areas,  timi^  hxks.  lcx:ker  rooms  and  other 
storage  or  dressing  areas,  parking  lots, 
drinking  fountains,  recreation  or 
entertainment  areas,  transportation,  and 
housing  facilities  provided  for  employees 
whit  h  aru  segregated  by  explicit  directive  oi 
are  in  fan  segregated  on  the  basis  of  race, 
color,  religion,  or  national  origin,  because  ol 
habit,  loiai  custom,  or  otherwise.  The  Bidder 
agrees  that  (except  where  it  has  obtained 
identical  <  erfificjtions  from  proposed 
sulxontraclors  for  specific  time  periods)  it 
will  obtain  identical  certifications  from 
proposed  subcontractors  prior  to  the  award  i.f 
siibfontrai  ts  exceeding  SIO.OOO  which  arc- 
not  exempt  from  the  provisions  of  the  E(|ii;il 
Opportunity  Clause,  and  that  it  will  retain 
such  (.eriific  ations  in  its  files. 

Section  7.  Franchises  and  Rights-of-Way. 
The  Bidder  shall  be  under  no  obligation  to 
obtain  or  assist  in  obtaining:  Any  franchises, 
auihoriza'ions,  j^ermits  or  approvals  requirc-d 
to  be  obtained  by  the  Owner  from  Federal. 
Stale,  County,  Municipal  or  other  aulhoriti.-s: 
any  rights-of-way  over  private  lands:  or  any 
agreements  between  the  Owner  and  third 
parties  with  respect  to  the  joint  use  of  |K)lev. 
crossings,  or  other  matter  incident  to  the 
construction  and  operation  of  the  Projec  t. 

Section  8.  Nonassignment  of  Contract.  The 
Bidder  shall  perform  directly  and  without 
subcontracting  not  less  than  twentv-five  prr 
centum  (25%)  of  the  construction  of  the 
Project,  to  be  calculated  on  the  basis  of  llir 
total  Conlrai  1  price.  The  Bidder  shall  not 
assign  the  Contract  effected  by  an  acceptaiw  .■ 
of  this  Proposal  or  any  interest  in  any  funds 
that  may  be  due  or  become  due  hereunder  or 
enter  into  any  contract  with  any  person,  firiii 
or  corporal  ion  for  the  performance  of  the 
Bidder's  obligations  hereunder  or  any  p;!rt 
thereof,  without  the  approval  in  writing  ol 
the  Owner  and  of  the  Surety  or  Sureties,  il 
any,  on  any  bond  furnished  by  the  Bidder  fm 
the  faithful  performance  of  the  Bidder's 
obligations  hereunder.  If  the  Bidder,  with  the 
consent  of  the  Owner  and  any  Surety  or 
Sureties  on  the  Contractor's  Bond  or  Bonds, 
shall  enter  into  a  subcontract  with  anv 
subcontrac  tor  for  the  performance  of  an\  p.iri 
of  this  Contract,  the  Bidder  shall  be  as  full  v 
responsible  lo  the  Owner  and  the 
Government  for  the  acts  and  omissions  ol 
sui  h  sub.  ontractor  and  of  persons  empKn.-.i 
by  such  siilHonlracloras  the  Bidder  woul.!  h.. 
for  its  own  ;«  Is  and  omissions  and  lliosr  u! 
persons  .Hi.H  liy  c:mp!i-ved  by  it. 
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Stjrtion  9.  Extension  to  Siicxessors  and 
A':sigiis.  Each  and  all  of  the  covenants  and 
agreements  herein  contained  shall  extend  to 
and  be  binding  upon  the  successors  and 
assigns  of  the  parties  hereto. 

Section  10.  Contractor.  Upon  acceptance  of 
this  Proposal,  the  successful  Bidder  shall  b«^ 
the  Contractor  and  all  references  in  the 
Proposal  to  the  Bidder  shall  apply  to  thf 
Cbn'ractor. 

Section  11.  Approval  by  the  Administrator. 
.\o  acceptance  of  this  Proposal  shall  become 
effective  until  approval  in  writing  of  the 
Administrator:  Provided,  however,  that  no 
obligations  shall  arise  hereunder  unless  such 
iipjiruval  is  given  within  forty-t~ive  [A?>)  days 
from  the  date  of  acceptance  by  the  Owner. 

.    (Bidder) 

JU-  ., (President) 

1 (Address) 


Attest: 
Date 


(Secretary') 


The  Proposal  must  be  signed  with  the  full 
name  of  the  Bidder.  If  the  Bidder  is  a 
partnership,  the  Proposal  must  be  signed  in 
the  partnership  name  by  a  partner.  If  the 
Bidder  is  a  corporation,  the  Proposal  must  Ik; 
signed  in  the  corporate  name  by  a  duly 
authorized  officer  and  the  corporate  seal 
affixed  and  attested  by  the  Sec  retary  of  the 
Corporation. 

Transmission  Construction  I  'nits 

Sec:tion  1 — Pole  Units 

A  pole  unit  consists  of  one  pole  in  place. 
It  does  not  include  pole-top  assembly  unit  or 
other  parts  attached  to  the  pole.  The  first  two 
digits  indicate  the  length  of  the  pole:  the 
third  digit  shows  the  classification  per  A.S.A. 


(Example:  45-3  means  a  pole  4.5  feet  long, 
class  3.) 

Species  of  Timber:  _______ 

Kind  of  Preservative:  (Check  one) 

1.  Creosote  . ;  2.  Pentachlorophenol 

;  3.  Copper  Naphthenate ;  4. 

Walerborne  preservative — C:CA ACZA 

Method  of  Treatment:  (Check  one) 

1.  Pressure ;  2.  Thermal  process: 

Pole  Plan  I'nder  Which  the  Poles  are  to  be 
Furnished:  (Check  one) 

1.  Insured  Warranted ;  2. 

Independently  Inspected :  3.  Quality 

Assured ;  4.  Either  Insured  Warranted, 

Independently  Inspect(>d.  or  Quality  Assured 

(Engineer  to  complete  above) 


Untt  No. 

Number  of  units 

Unit  price 

Labor  and  materials 

Extended  price—  labor  and  mate- 

Labor 

Materials 

nals 

l()l;i!.  Section  1 — 

Str( :tio!i  2 — Pole-Top  A.ssHinljIy  I.  nits 

.\  poltf-lop  assembly  unit  con'.ists  of  the 
liurdware.  crossarms  and  their 


appurtenances,  insulators,  etc..  except  tie 
wire,  required  to  support  the  power 
conductors  and  overhead  ground  wire.  It 
does  not  include  the  pole,  the  downlead,  and 
butt  coil,  which  are  separate  units. 


Unit  No. 

Number  of  units 

Unit  price 

Extended  price—  labor  and  materials 

Labor 

Materials 

Labor  and  materials 

TH 

TP 

TS 

TSS 

TSZ 

TUS-1 

TUS-2 

f 

icital.  Section  2 —   

Section  .l — Conductor  .^ssijiiibly  Units 

A  conductor  assembly  unit  consists  of 
1  ,()()(l  feet  of  a  single  conductor  or  overhead 
uroi.cid  wire,  and  includes  tie  wire,  sleeves 


lor  spllc:ing.  and  armor  rocis  with  c  lips  or 
armor  wire  where  necessary.  The  length  of 
ct)nductor  or  overhead  g-i-ound  wiie  shall  b»- 
determined  by  taking  the  sum  of  all  straight 
horizontal  span  distances  between  pole 
stakes  or  from  center  to  center  of  the  poles 


c  arrying  the  conductors.  The  conductor  sizes 
and  types  listed  aie  the  inanufac  turer's 
designation. 

Tension  Stringing  (Lngincn-r  (  heck 

when  rcvjuired.) 


Unit  No. 

Number  of  units 

Unit  price 

Extended  price — labor  and  mate- 

Labor 

Materials 

Labor  and  materials 

rials 

loidl.  ,S4f<:tion  3 — 

.   .'\s  provided  for  in  the  spec  ifications.  prior 
to  beginning  of  work  the  Bidder  will  furnish 
th(!  Engineer  the  following  dat.-s  on  tension 
ecjiiipnient: 

Diameter  Bull  Wheel _^  in 

Uiameter  Groove in. 

(Conductor  Bending  Radius  in 


1  hlckness  of  Neoprene  at  Hotloni  of  Ciroove 

in. 

Stringing  Sheave  Diameter;  Tangent 

in..  Large  Angle in. 

Sec  tion  4 — Guy  Assembly  Units 

A  guy  assembly  unit  consists  ot  the 
hardware  and  wire.  Guy  guards  are 
cU;sig!;a!cd  separately. 
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Unit  No. 


TG-1 
TG-2 
TG-3 

TG-5 


Number  of  un  ts 


Total.  Se«  tion  4- 


bv 


S«!clion  .S — An(  hor  Astern 

An  anchor  assembly  unit 
anchor  with  rod  or  rods,  roi  i 
;ifta<  hing  the  guy  win-. 


Units 

onsists  of  lh« 
plete.  ready  for 


Unit  No. 


TA-1-5 
TA-1-8 
TA-3 


Number  of  u 


Total.  Stniion  .'i — 

Section  6 — .Miscpllaneous  A 

A  mis(  ellaneous  a.ssembi) 

an  additional  unit  ncH;<led  in 


line  construe  tion  but  not  otherwise  listed  In 
•  ?en!bly  llnits  "'"  Pi^posal. 

unit  <  onsists  of 
heProje(  t  for 


Unit  No. 


Number  of  units 


TM 


Total.  St?«  tion  d — 

Seition  7— Righf-of-Way  Clej 

TM-I2.  The  unit  is  1.0()0  !i 

( )  feet  in  wi 

measured ( ] 


lear  ng 


side  of  pole  line  or  centerline 
of  actual  clearing  of  right-of-v 
includes  clearing  of  underbni 
removal,  and  such  tree  triinm 
required  so  that  the  right-of-w 
tree  stumps  which  shall  not  e. 
in  height,  shall  be  clear  from  t 
on  one  side  of  the  line  of  pole; 
1  onductors  (See  Detail  A.  Dra 
2A.)  The  length  of  actual  ( ._  _ 
measured  in  a  straight  line,  pa 
horizontal  line  between  poles 
structures  and  across  the  max 
dimension  of  foliage  ( leared  ^ 
ground  line  (See  fJetail  B.  Dra 
2A.)  All  trees  and  underbrosh 
width  of  the  right-of-way  shall 
to  be  grouped  together  as  a  sin 
measuring  the  total  length  of  < 
Detail  C,  Drawing  TM-12-2.\ 
the  right-of-way  in  which  no 

removed  or  trimmed  or  u 

shall  be  omitted  from  the  tota. 
All  lengths  thus  arrived  at,  add 
and  divided  by  1,(H)0  shall  giv( 
of  IM-12  units  of  clearing.  Th 
not  remove  or  trim  s.hade.  fnii. 
oniame.Ttal  trees  unless  so  din 
hngineer  In  writing. 


nderb  ush 


t, 


Unit  price 


Labor 


Materials 


Lah)or  and  materials 


Extended  price — labor  and  materials 


its 


Unit  price 


Labor 


Materials 


Labor  and  materials 


Extended  price—  labor  and  mate- 
rials 


Unit  price 


Labor 


Materials 


Latxjr  and  materials 


Extended  price— labor  and  materials 
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T.M-12  (1).  This  unit  is  identical  with  IM- 
12.  except  the  full  width  of  the  right-of-way 

to  be  cleared  shall  be ( )  fy,,t 

wide  (to  be  measured ( _)  feet 

on  each  side  of  the  pole  line  or  centerline  of 
structures)  (See  Detail  D,  Drawins  TM-f- 
2A,) 

TM-13.  The  unit,  for  purpose  of  quoting, 
is  1,000  feet  in  length  of  clearing  off  the  right- 
of-way.  The  Engineer  will  sele<  t  those  trt^es 
off  the  right-of-way  that  he  deems  to  be  a 
haza.-d  to  the  line  and  will  designate  them  to 
the  Bidder  in  writing  as  danger  trees.  When 
so  designated,  the  Bidder  shall  remove  or  top 
such  trees  at  his  option  except  that  the 
Bidder  shall  trim  and  not  remove  shade,  fruit 
or  ornamental  trees  unless  otherwise  directed 
by  the  Engineer  in  writing  (See  Drawin'^is 
T.V1-12-2A  and  T.M-13  for  examples  of 
danger  trees.) 

The  measurement  of  length  of  right-of-way 
to  be  cleared  shall  be  considered  as  a  straight 
line  parallel  to  the  horizontal  line  betweei^ 
poles  or  centerline  of  structures,  such 
measurement  of  length  to  be  based  on 
maximum  dimension  of  foliage  (not  trunk) 
projected  to  the  ground  line  (See  Details  E, 
F,  G  and  H,  Drawing  T.M-12-2A.)  De.id  trees 
halving  no  foliage  shall  be  measured  across 
the  maximum  dimension  and  multiplied  bv 
two.  (See  Detail  F.  Drawing  TM-12-2A.1  ' 
Each  tree  so  removed  shall  In;  added  touefhtr 
to  determine  the  total  length  of  clearing"!  All 
lengths  thus  arrived  at,  added  together"and 
divided  by  1,000  shall  give  the  number  of 
TM-I.-}  units  (Example:  D<!tails  E,  F.  G  and 


H.  Druxving  TM-12-2A,  total  0.10  of  a  TM- 
13  unit.) 

TMC-12,  TMC-12  (1),  These  units  ;,n' 
identical  to  the  respective  TM  units  excejit 
that  chemical  treatment  of  stumps  is  requircii 
in  addition  to  the  clearing  of  underbrush,  tj-v 
removal  and  tree  trimming. 
TM-14.  The  unit  is  1,000  feet  in  length  ii.ici 

( . )  feet  in  width  (to  be 

measured  feet  on  one  side  of  right-of-wity 
center  lino)  of  actual  clearing  of  right-of-wnv. 
Trees  and  underbrush  should  be  cleared  Iroiii 
the  ground  up  within  10  feet  of  any  stnn  tun- 
location.  The  Engineer  will  mark  the  tn-is 
and  brush  to  be  cleared  to  provide 
"undulating"  boundaries.  Low  growing  tn>es 
and  brush  are  to  be  left  in  the  right-of-wnv 
to  the  extent  it  will  not  be  hazardous  to  the 
line  or  will  not  interfere  with  the  servit  c 
road.  The  length  of  actual  clearing  shall  I..- 
measured  in  a  straight  line  parallel  to  thi- 
horizontal  line  between  poles  or  center  line 
of  structures  and  across  the  maximum 
dimension  of  foliage  cleared  projected  to  iii<- 
ground  line  (See  Detail  B,  Drawing  T.M-12- 
2A.)  All  trws  and  underbrush  cleared  ;i<  rosv 
the  right-of-way  shall  be  considered  to  !«■ 
grouped  together  as  a  single  length  in 
measuring  the  total  length  of  clearing  (Sef 
Detail  C.  Drawing  TM-12-2A.)  Spaces  aloi;>. 
the  right-of-way  in  which  no  trees  are  to  be 
removed  or  trimmed  or  underbrush  clearnl 
shall  be  omitted  from  the  total  measuremei  i. 
lM-1-4  (1).  This  unit  is  identical  with  I  \'- 
14  CXI  r  |i?  i!n>  f.,||  width  of  the  right-of-w. \ 
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to  be  cleared  shall  be 


L 


J  feet 


wide  (See  Detail  D.  Drawing  TM-1 2-2 A). 

TM-15.  The  unit  is  1,000  feet  in  length  and 

feet  in  width  (to  be  measured 

( )  feet  on  one  side  of  the 

right-of-way  center  line)  of  actual  clearing  of 
the  right-of-way.  Trees  and  underbrush 
should  be  cleared  from  ground  up  within  10 
feet  of  any  structure  location.  The  Engineer 
will  mark  the  trees  and  brush  to  be  cleared 
to  provide  a  "feathered"  appearance  in  the 
right-of-way.  Low  growing  trees  and  brush 
are  to  be  left  in  the  right-of-way  to  the  extent 
it  will  not  be  hazardous  to  the  line  or  will 
not  interfere  with  the  service  road. 

The  length  of  actual  clearing  shall  be 
measured  in  a  straight  line  parallel  to  the 
horizontal  line  between  poles  or  center  line 
of  structures  and  across  the  maximum 
dimension  of  foliage  cleared  projected  to 
ground  line  (See  Detail  B,  Drawing  TM-12- 
2A).  .■Ml  trees  and  underbrush  cleared  across 


the  right-of-way  shall  be  considered  to  be 
grouped  together  as  a  single  length  in 
measuring  the  total  length  of  clearing  (See 
Detail  C,  Drawing  TM-1 2-2 A).  Spaces  along 
the  right-of-way  in  which  no  trees  are  to  be 
removed  or  trimmed  or  underbrush  cleared 
shall  be  omitted  from  the  total  measurement 

T.M-15  (1).  This  unit  is  identical  to  TM- 
15  except  the  full  width  of  the  right-of-way, 

to  be  cleared  shall  be ( )  feet 

wide  (See  Detail  D,  Drawing  TM-1 2-2 A). 

Additional  Requirements.  (When 
specifying  T.M  units  denote  type  of  disposal 
A  or  B). 

A.  Trees,  brush,  branches  and  refuse  shall, 
without  delay,  be  disposed  of  by  such  of  the 
following  methods  as  the  Engineer  will  direct 
(Engineer  to  strike  out  methods  not  to  be 
used). 

1.  Burned 

2.  Piled  on  one  side  of  right-of-way 

TRANSfi/IISSION  RIGHT-OF-WAY  UNIT 


3.  Roller  chopped  and  left  on  right-of-way  in 

such  a  manner  as  not  to  obstruct  roads, 
ditches,  drains,  etc. 

4.  Other  (Describe) 

B.  Trees  that  are  felled  shall  be  cut  to 
commercial  wood  lengths,  stacked  neatly 
and  left  on  the  right-of-way  for  the 
landowner.  Commercial  wood  length  means 
the  length  designated  by  the  Engineer  but  in 
no  case  shall  it  be  required  to  be  less  than 

______  ( )  feet.  Brush,  branches  and 

refuse  shall,  without  delay,  be  disposed  of  by 
such  of  the  following  methods  as  the 
Engineer  will  direct  (Engineer  to  strike  out 
methods  not  to  be  used), 

1.  Burned 

2.  Piled  on  one  side  of  right-of-way 

3.  Roller  chopped  and  left  on  right-of-way  in 

such  a  manner  as  not  to  obstriKt  roads, 
ditches,  t!rains.  etc. 

4.  Other  (Describe) . 
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Section  8 — Substation  Assembly  Units 

Description  of  Construction  Units.  Each 
CoYistruction  Unit  consists  of  a  complete 
installation  of  the  designated  portion  of  a 
substation  as  specified  on  the  drawings, 
together  with  connections  to  associated 
equipment.  Each  Construction  Unit 
represents  all  labor  and  material  including 
necessary  accessories  completely  installed 
and  tested  in  satisfactory  operation.  Full 
identification  of  each  Construction  Unit  and 
all  necessary  specifications  of  the  installation 
is  shown  on  the  drawings. 

Items  of  material  in  each  Construction  Unit 
shall  be  of  the  designated  size,  rating,  type, 
voltage,  or  other  specification  in  accordance 
with  the  drawings.  The  bill  of  material 
drawing  for  each  substation  shows  the 
identification  of  the  Construction  Units 
under  which  the  material  is  to  be  installed 
and  shows  which  items  of  material  may  be 
partly  or  entirely  found  in  the  lists  of  owner- 
furnished  materials. 

All  items  of  equipment,  unless  otherwise 
specified,  are  mounted  on  a  structure  which 
shall  be  a  Construction  Unit  of  Group  A. 
Each  Construction  Unit  is  designated  by  the 
letter  of  the  Group  to  which  it  belongs  and 
an  identifying  number.  The  same  item  of 
equipment  carries  the  same  Construction 
Unit  designation  in  all  the  substations.  Items 
of  equipment  designated  by  the  same 
Construction  Unit  in  one  substation  are  of 
only  one  kind  as  to  voltage,  type  and  other 
specifications. 

The  tabulation  of  construction  units  for 
each  substation  is  separate  and  contains  all 
units  necessarj'  for  construction  of  that 
substation. 

Group  A.  Structures.  A  Construction  Unit 
consists  of  a  structure,  or  structures,  with  bus 
supports  including  insulators  and  fittings. 
Duses,  conductors  and  overhead  ground 


wires  to  adjacent  structures  within  the 
substation,  grounding  material  to  connect 
equipment  with  the  ground  bus,  and 
associated  material  including  mounting 
brackets,  supports  for  equipment,  clamps  and 
connectors,  all  as  specified  in  the  drawings. 

Group  B.  Three-pole  group  operated  air 
break  switches.  A  Construction  Unit  consists 
of  one  3-pole  group  operated  air  break  switch 
with  all  accessories  and  operating 
mechanisms  as  specified  in  the  drawings. 

Group  C.  Lightning  arresters.  A 
Construction  Unit  consists  of  one  single- 
phase  lightning  arrester. 

Group  D.  Single  pole  disconnecting 
switches.  A  Construction  Unit  consists  of  one 
single  pole  disconnecting  or  by-pass  switch 
as  specified  in  the  drawings,  if  a  fuse 
disconnect  switch  is  specified,  the  fuse  is 
included  with  the  switch. 

Group  E.  Oil  Circuit  Breakers.  A 
Construction  Unit  consists  of  one  complete 
three-phase  power  circuit  breaker  complete 
with  supporting  frame  and  control  cabinet, 
unless  shown  otherwise  in  the  drawings, 
mounted  as  specified  in  the  drawings. 

Group  F.  C;l  circuit  reclosers.  A 
Construction  Unit  consists  of  a  complete 
single-phase  or  three-phase  oil  circuit 
recloser  as  specified  in  the  drawings. 

Group  G.  Meters,  relays  and  instrument 
transformers.  A  Construction  Unit  consists  of 
one  meter,  relay,  potential  transformer  or 
current  transformer. 

Group  H.  Transformers.  A  Construction 
Unit  consists  of  one  power  transformer  or 
one  station  service  transformer  either  single- 
phase  or  three-phase  as  specified  in  the 
drawings. 

Group  I.  Voltage  regulators.  A  Construction 
Unit  consists  of  one  single-phase  or  three- 
phase  voltage  regulator  as  specified  in  the 
drawings. 

Group  I.  Communications  and  supervisor)- 
control  equipment.  A  Construction  Unit 


consists  of  carrier  current  equipment, 
microwave,  or  other  types  of 
communications  and  superv  isory  control 
equipment  as  specified  in  the  drawings. 

Group  K.  Conduit  and  cable.  A 
Construction  Unit  consists  of  the  wire,  cable, 
conduit  and  accessories  necessarv-  to 
complete  the  installation  of  equipment  in 
accordance  with  the  specifications  and 
drawings,  where  such  installation  has  not 
been  included  in  other  Groups. 

Group  L.  foundations.  A  Construction  Unit 
consists  of  concrete  footings  and  foundations 
except  for  the  fence,  as  specified  in  the 
drawings. 

Group  M.  Site  preparation.  A  Construction 
Unit  consists  of  clearing,  grading,  drainage 
work,  and  surfacing,  as  specified  in  the 
drawings. 

Group  N.  Fence.  A  Construction  Unit 
consists  of  the  complete  installation  of  the 
fence,  gates,  etc..  as  specified  in  the 
drawings. 

Group  O.  Station  grounding.  A 
Construction  Unit  consists  of  the  complete 
ground  bus  including  ground  rods,  grounding 
mats  or  platforms,  except  as  otherwise 
provided  in  other  Groups,  with  connections 
to  structures,  equipment,  and  fence  as 
specified  in  the  drawings. 

Group  P  building.  A  Construction  Unit 
consists  of  a  control  building  or  cabinet,  on 
a  foundation  of  Group  L  and  the  facilities  and 
equipment  installed  therein  as  specified  in 
the  drawings,  except  as  otherwise  provided 
in  other  Groups. 

Other  Groups.  The  Engineer  shall  specify 
such  additional  Groups  as  may  be  necessary 
for  the  completion  of  the  Project.  Description 
of  these  Groups  shall  be  provided  by  an 
addition  to  this  Section  of  the  Specifications 
for  Construction. 

Station  Construction  L'nits 

L'nii  No.  
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Acceptance! 

Subject  to  the  approval  of 
Administrator,  the  Owaer  h 
foregoing  Proposal  of  the  Bi 
the  construction  of  the  follow 
Transmission  Construi  tion  I 


.s_ 
s_ 

s_ 
s 
s 
s 


he  r 

d  i 


The  total  contrai  t  prit  e  is  S  . 

Owner 

By President 

Secretary 

Date  of  (iantraf  t 


jEnd  of  Clause] 

§§1?26.353-1 726.399    [Rested] 

Subpart  J — Contract  Clos  iout 

§  1 726.400    Final  contract  an  lendmenL 

As  needed,  a  final  contrajct 
amendment  will  be  prepar 
processed  in  accordance  w 
§  1726.24ib)  prior  to  or  in 
with  the  closeout  of  the  coitract. 


ntion 


If 


m  proper 
.  and  in 


§  1 726.401    Material  contractlcJoseoot 

This  section  is  applicabl^  to  contracts 
executed  on  REA  Form  1 7: 

(a)  Delivery  inspection.  The  borrower, 
acting  through  the  engineer  will  verify 
that  all  materials  are  delivefed 
quantities,  in  good  cond   . 
compli..::ce  with  applicabl 
.specifictitions. 

(b)  Closeout  documents. 
borrower,  acting  through  if 
will  obtain  from  the  suppli 
American"  certificate,  REA 
ajiy  manufacturers  guarant4e( 
applicable,  a  copy  of  REA  f 
Waiver  and  Release  of  Lien 
documents  for  materials 
not  be  submitted  to  REA 
specifically  requested  bv 
b\  case  basis. 

(c)  Final  payment.  Upon  clmipletion 
of  the  actions  required  unde   paragraphs 
(a)  and  (b)  of  this  section,  Ih  i  borrower 
shall  make  final  payiniMit  tf)  ho  supplier 


un 


RE^ 


in  accordance  with  the  provisions  of  the 
material  contract  or  purchase  order. 


te 


by  a(  cepts  the 

er. for 

ag: 

lits:  Se«  tions: 


d  and 
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•he 
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a  "Buy 
"orm  213. 
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224. 
Closeout 
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§1726.402    Equipnient  contract  ctoseouL 

This  section  is  applicable  to  contracts 
e.xecuted  on  REA  Form  198. 

(a)  Final  inspection  and  testing  of 
equipment.  The  borrower,  acting 
through  its  engineer,  will  perform  the 
final  inspection  and  testing  of 
equipment  as  appropriate  for  the 
specific  equipment.  The  borrower, 
acting  through  its  engineer,  will 
schedule  such  inspection  and  testing  at 
a  time  mutually  agreeable  to  the 
borrower,  engineer,  and  the  supplier  or 
manufacturer.  Within  thirty  (30)  days 
after  completion  of  the  in.spection  and 
testing,  the  borrower,  acting  through  its 
engineer,  will  prepare  a  report  of  the 
inspection  and  testing,  obtain  a  copy  of 
the  report  from  the  engineer,  and  submit 
a  copy  to  the  supplier  or  manufacturer. 
This  report  must  include  a  detailed 
description  of  the  methods  bf 
conducting  the  test(s).  observed  data, 
comparison  of  guaranteed  and  actual 
performance,  and  recommendations 
concerning  acceptance.  The  borrower 
will  obtain  from  the  engineer  a  written 
cj^rtification  stating  that  the  equipment 
has  been  installed,  placed  in  satisfactory 
operation  and  tested,  and  meets  the 
contract  requirements.  Where  more  than 
one-hundred  and  eighty  (180)  davs  have 
elapsed  since  the  delivery  of  the ' 
equipment  and  the  equipment  has  not 
been  installed  or  tested,  the  contract 
may  be  closed  out  upon  certification  by 
the  engineer  that  the  equipment  has 
been  inspected  and  appears  to  be  in 
accordance  with  the  contract 
requirements. 

(b)  Closeout  documents.  (1)  Thu 
borrower,  acting  through  its  engineer, 
will  obtain  the  following  executed 
documents: 

(i)  Certification  by  the  project 
engineer  in  accordance  with  paragraph 
(a)  ofThis  section, 
(ii)  All  guarantees  or  warranties, 
(iii)  A  "Buy  American"  certificate 
from  the  supplier  or  manu-fjc  turer. 

(2)  Closeout  documents  fur  materials 
contracts  need  not  be  submitted  to  RCA 
unless  specifically  requested  bv  REA'. 

(c)  Final  payment.  Upon  completion 
of  the  actions  required  under  paragraphs 
(a)  and  (b)  of  this  section,  the  borrower 
will  make  final  payment  to  the  supplier 
or  manufacturer  in  accordance  with  the 
provisions  of  the  equipment  contract. 

§  1726.403    Project  construction  contract 
closeout. 

This  section  is  applicable  to  contracts 
executed  on  REA  Forms  200.  203  257 
764.  786.  830.  and  831. 

(a)  Final  test  of  equipment  supplied 
under  a  construction  contract.  If 


equipment  is  supplied  under  a 
construction  contract,  the  borrower, 
acting  through  its  architect  or  enginei^r. 
will  perform  the  final  inspection  and 
testing  cf  equipment  as  appropriate  for 
the  specific  equipment.  The  borrower, 
acting  through  its  architect  or  engineer, 
will  schedule  such  inspection  and 
testing  at  a  time  mutually  agreeable  to 
the  borrower,  architect  or  engineer,  and 
the  contractor.  Within  thirty  (30)  days 
after  completion  of  the  inspection  and 
testing,  the  borrower,  acting  through  its 
architect  or  engineer,  will  prepare  a 
report  of  the  inspection  and  testing, 
olrtain  a  copy  of  the  report  from  its 
architect  or  engineer,  and  submit  a  copi 
to  the  contractor.  This  report  must 
include  a  detailed  description  of  the 
methods  of  conducting  the  test(s). 
observed  data,  comparison  of 
guaranteed  and  actual  performance,  and 
recommendations  concerning 
acceptance.  Tbe  borrower  will  obtain 
from  its  architect  or  engineer  a  written 
certification  stating  that  the  equipment 
has  been  installed,  placed  in  satisfactory 
operation  and  tested,  and  meets  the 
contract  requirements.  Where  more  than 
one-hundred  and  eighty  (180)  days  have 
elapsed  since  the  delivery  of  the 
equipment  and  the  equipment  has  m.t 
been  installed  or  tested,  the  contract 
may  be  closed  out  upon  certification  bv 
its  architect  or  engineer  that  the 
equipment  has  been  inspected  and 
appears  to  be  in  accordance  with  the 
contract  requirements. 

(b)  Final  inspection  of  construction. 
The  borrower  will  require  the  contractor 
to  notify  the  architect  or  engineer  when 
construction  is  complete.  The  borrower, 
acting  through  the  architect  or  engineer, 
will  schedule  such  final  inspection  at  a 
time  mutually  agreeable  to  the  borrower, 
architect  or  engineer,  contrartor.  and  the 
respective  REA  General  Field 
Representative  (GFR).  if  the  GFR  has 
notified  the  borrower  or  its  architect  its 
engineer  of  a  desire  to  obser\'e  the  final 
inspection.  The  borrower,  acting 
through  its  architect  or  engineer,  will 
perform  a  final  inspection  of  the 
construction  and  notify  the  contractor  ot 
any  reouired  changes  or  correx;tions. 
(c)  Closeout  documents.  (1)  Upon 
satisfactory  completion  of  construction 
(including  all  changes  and  corrections 
by  the  contractor),  the  borrower,  acting 
through  its  architect  or  engineer,  will  " 
obtain  executed  copies  of  the  following 
documents: 

(i)  REA  Form  181,  Certificate  of 
Completion,  Contract  ConstrucUon  for 
Buildings  (for  contracts  executed  on 
REA  Form  257).  or  REA  Form  187. 
Certificate  of  Completion,  Contract 
Construction  (for  contracts  executed  on 
all  other  forms  under  this  .sotlinn). 
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(ii)  REA  Form  213,  "Buy  American" 
certificate. 

(iii)  REA  Form  224,  Waiver  and 
Release  of  Lien,  from  each 
manufacturer,  supplier,  and  contractor 
which  has  furnished  material  or  services 
or  both  in  connection  with  the 
construction. 

(iv)  REA  Form  231,  Certificate  of 
Contractor. 

(v)  REA  Form  254,  Construction 
Inventory,  including  all  supporting 
documents,  such  as  REA  Forms  254a-c 
and  construction  change  orders,  for 
contracts  executed  on  REA  Forms  203, 
764,  830  or  831. 

(vi)  Certification  by  the  project 
architect  or  engineer  in  accordance  with 
§  1726.403(a),  if  applicable. 

(vii)  Final  design  documents,  as 
outlined  in  part  1724  of  this  chapter. 

(2)  Distribution  ofcloseout 
documents,  (i)  The  borrower  will  retain 
one  copy  of  each  of  the  documents 
identified  in  paragraph  (c)(1)  of  this 
section  in  accordance  with  applicable 
REA  requirements  regarding  retention  of 
records. 

(ii)  For  contracts  subject  to  REA 
approval,  the  borrower  will  submit  the 
following  closeout  documents  for  REA 
approval  (through  the  GFR  except  for 
generation  projects): 

(A)  REA  Form  181,  Certificate  of 
Completion,  Contract  Construction  for 
Buildings  (for  contracts  executed  on 
REA  Form  257),  or  REA  Form  187, 
Certificate  of  Completion,  Contract 
Construction  (for  contracts  executed  on 
all  other  forms  under  this  section). 

(B)  REA  Form  231,  Certificate  of 
Contractor. 

(C)  REA  Form  254,  Construction 
Inventor}',  including  all  supporting 
documents,  such  as  REA  Forms  254a-c 
and  construction  change  orders,  for 
contracts  executed  on  REA  Forms  203, 
764,  or  831. 

(iii)  For  contracts  not  subject  to  REA 
approval,  the  closeout  is  not  subject  to 
REA  approval.  The  borrower  will  send 
one  copy  of  REA  Form  181  or  REA  Form 
187  (as  applicable)  to  REA  for 
information  prior  to  or  in  conjunction 
with  the  applicable  EEA  Form  219, 
Inventory  of  Work  Orders.  The 
remaining  closeout  documents  need  not 
be  sent  to  REA  unless  specifically 
requested  by  REA. 

(d)  Final  payment.  (1)  The  borrower 
will  make  final  payment  to  the 
contractor  upon  completion  of  approval 
of  all  closeout  documents  by  the  parties 
to  the  contract,  in  accordance  with  the 
terms  of  the  construction  contract. 


(2)(i)  Upon  receipt  of  final  payment 
by  the  contractor,  the  borrower  will 
obtain  from  the  contractor  a  certification 
of  receipt  of  final  payment  in  the 
following  form: 

"The  undersigned  acknowledges  receipt  of 

the  final  contract  pay-ment  of  S as 

satisfaction  in  full  of  all  claims  of  the 
undersigned  under  the  construction  contract 

between  the  undersigned  and 

(borrower),  dated  as  amended,  and  as 
complete  performance  by  the  latter  of  all 
obligations  to  be  performed  by  it  pursuant 
thereto.  The  total  amount  received  under  this 
contract  is  shown  above." 

(ii)  The  certification  in  par^raph 
(d)(2)(i)  of  this  section  is  to  be  executed 
for  the  contractor  by:  the  sole  owner,  a 
partner,  or  an  officer  of  the  corporation. 
Where  this  certification  is  executed  for 
the  corporation  by  a  person  other  than 
the  president,  a  certified  copy  of  the 
authorization  from  the  corporate  board 
must  be  included  with  the  certification. 
This  certification  is  not  a  replacement 
for  itemized  invoices. 

§  1 726.404    Non-project  con  struction 
contract  closeout 

This  section  is  applicable  to  contracts 
executed  on  REA  Forms  201,  790,  emd 
792. 

(a)  Final  test  of  equipment  supplied 
under  a  construction  contract.  If 
equipment  is  supplied  under  a 
construction  contract,  the  borrower, 
acting  through  its  engineer,  will  perform 
the  final  inspection  and  testing  of 
equipment  as  appropriate  for  the 
specific  equipment.  The  borrower, 
acting  through  its  engineer,  will 
schedule  such  inspection  and  testing  at 
a  time  mutually  agreeable  to  the 
borrower,  its  engineer,  and  the 
contractor.  Within  thirty  (30)  days  after 
completion  of  the  inspection  and 
testing,  the  borrower,  acting  through  its 
engineer,  will  prepare  a  report  of  the 
inspection  and  testing,  obtain  a  copy  of 
the  report  from  its  engineer,  and  submit 
a  copy  to  the  contractor.  This  report 
must  include  a  detailed  description  of 
the  methods  of  conducting  the  test{s), 
obsen'ed  data,  comparison  of 
guaranteed  and  actual  performance,  and 
recommendations  concerning 
acceptance.  The  borrower  will  obtain 
from  the  engineer  a  written  certification 
stating  that  the  equipment  has  been 
installed,  placed  in  satisfactory 
operation  and  tested,  and  meets  the 
contract  requirements.  Where  more  than 
one-hundred  and  eighty  (180)  days  have 
elapsed  since  the  delivery  of  the 
equipment  and  the  equipment  has  not 
been  installed  or  tested,  the  contract 


may  be  closed  out  upon  certification  by 
the  engineer  that  the  equipment  has 
been  inspected  and  appears  to  be  in 
accordance  with  the  contract 
requirements. 

(b)  F/na7  inspection  of  construction. 
The  borrower  will  require  the  contractor 
to  notify  its  engineer  when  construction 
of  a  section  of  the  project  is  complete. 
The  borrower,  acting  through  engineer, 
will  schedule  such  final  inspection  at  a 
time  mutually  agreeable  to  the  borrower, 
its  engineer,  contractor,  and  the 
respective  GFR.  if  the  GFR  has  notified 
the  borrower  or  its  engineer  of  a  desire 
to  observe  the  final  inspection.  The 
borrower,  acting  through  its  engineer, 
will  perform  a  final  inspection  of  the 
construction  of  that  section  of  the 
project  and  notify  the  contractor  of  any 
required  changes  or  corrections. 

(c)  Closeout  documents.  (1)  Upon 
satisfactorj'  completion  of  construction 
of  a  section  of  the  project  (including  all 
changes  and  corrections  by  the 
contractor),  the  borrower,  acting  through 
its  engineer,  will  obtain  executed  copies 
of  the  following  documents: 

(i)  REA  Form  792b.  Certificate  of 
Contractor  and  Indemnity  Agreement 

(ii)  REA  Form  213,  "Buy  American" 
certificate. 

(iii)  Certification  by  the  project 
engineer  in  accordance  with  paragraph 
(a)  of  this  section,  if  applicable. 

(iv)  Final  design  documents,  as 
outlined  in  part  1724  of  this  chapter. 

(2)  Distribution  ofcloseout 
documents,  (i)  The  borrower  will  retain 
one  copy  of  each  of  the  documents 
identified  in  paragraph  (c)(1)  of  this 
section  in  accordance  with  applicable 
REA  requirements  regarding  retention  of 
records. 

(ii)  For  contracts  not  subject  to  REA 
approval,  the  closeout  is  not  subject  to 
R£A  approval  and  the  closeout 
documents  need  not  be  sent  to  REA 
unless  specifically  requested  by  REA. 

§1726.405    Inventory  of  work  orders  (REA 
Form  219). 

Upon  completion  of  the  contract 
closeout,  the  borrower  shall  complete 
REA  Form  219,  Inventory  of  Work 
Orders,  in  accordance  with  part  1717. 
Post-Loan  Policies  and  Procedures 
Common  to  Insured  and  Guaranteed 
Electric  Loans,  of  this  chapter. 

Dated;  April  20.  1994. 
Bob  I.  Nash, 

Under  Secretary,  Small  Community  and  HiirnI 
Development. 
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SUMMARY:  This  final  rule 
regulations  for  seasons,  baj 
methods,  and  means  relate 
wildlife  for  subsistence  u  . 
1994-1995  regulatory  year, 
rulemaking  is  necessary  h 
Subpart  D  is  subject  to  an  _ 
review  cycle.  This  rulemak 
the  wildlife  regulations  inc 
"Subsistence  Management 
for  Public  Lands  in  Alaska 
1993-1994  Subsistence  .. 
and  Wildlife  Regulations" 
on  June  30.  1994. 
EFFECTIVE  DATES:  This  rule 
effective  on  July  1, 1994,  a 
effective  through  June  30, 
FOR  FURTHER  INFORMATION 
Chair.  Federal  Subsistence 
U.S.  Fish  and  Wildlife  Se. .  . 
Attention:  Richard  S.  Pospa  i 
of  Subsistence  Management 
Tudor  Road.  Anchorage,  A 
telephone  (907)  786-3447. 
specific  to  National  Forest 
lands,  contact  Norman  R 
Assi.stant  Director  Subsi.'  .. 
Forest  Service.  Alaska  Regi. 
21628,  Juneau.  Alaska  9980 
telephone  (907)  586-8890. 

SUPPLEMENTARY  INFORMATIOf  : 

Background 

Title  Vin  of  the  Alaska  Na 
Interest  Lands  Conservation 
(ANILCA)(16U.S.C.  3111-. 
requires  that  the  Secretary  o 
and  the  Secretary  of  Agricu 
(Secretaries)  implement  a  , 
to  grant  a  preference  for  su 

uses  of  fish  and  wildlife 

public  lands,  unless  the  Stat 
enacts  and  implements  laws 

applicability  which  are 

ANILCA.  and  which  provid. 
subsistence  definition,  prefe:.^ 
oarticipation  specified  in  sec  t 


u.se 

nual  public 
ng  replaces 
uded  in  the 
Regulations 
Subpart  D — 

of  Fish 
(vhich  expire 
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804.  and  805  of  ANILCA.  The  State 
implemented  a  program  that  the 
Department  of  the  Interior  previously 
found  to  be  consistent  with  ANILCA. 
However,  in  December  1989.  the  Alaska 
Supreme  Court  ruled  in  McDowell  v. 
State  of  Alaska  that  the  rural  preference 
in  the  State  subsistence  statute  violated 
the  Ala.ska  Constitution.  The  Court's 
ruling  in  McDowell  required  the  State  to 
delete  the  rural  preference  from  the 
subsistence  statute,  and  therefore, 
negated  State  compliance  with  ANILCA. 
The  Court  stayed  the  effect  of  the 
decision  until  July  1.  1990. 

As  a  result  of  the  McDowell  decision, 
the  Department  of  the  Interior  and  the 
Department  of  Agriculture 
(Departments)  assumed,  on  July  1. 1990. 
responsibility  for  implementation  of 
Title  VIII  of  ANILCA  on  public  lands. 
On  June  29. 1990.  the  Temporary 
Subsistence  Management  Regulations 
for  Public  Lands  in  Alaska  were 
published  in  the  Federal  Register  (55 
FR  27114-27170).  Consistent  with 
subparts  A.  B.  and  C  of  these 
regulations,  a  Federal  Subsistence  Board 
(Board)  was  established  to  administer 
the  Federal  subsistence  management 
program.  The  Board's  composition 
includes  a  Chair  appointed  by  the 
Secretary  of  the  Interior  with 
concurrence  of  the  Secretary  of 
Agriculture;  the  Alaska  Regional 
Director.  U.S.  Fish  and  Wildlife  Service; 
the  Alaska  Regional  Director.  U.S. 
National  Park  Service;  the  Alaska  State 
Director.  U.S.  Bureau  of  Land 
Management;  the  Alaska  Area  Director, 
U.S.  Bureau  of  Indian  Affairs;  and  the 
Alaska  Regional  Forester,  USDA  Forest 
Service.  Through  the  Board,  these 
agencies  have  participated  in 
development  of  regulations  for  subparts 
A,  B,  and  C.  and  the  annual  subpart  D 
regulations.  All  Board  members  have 
reviewed  this  final  rule  and  agree  with 
its  substance.  Because  this  final  rule 
relates  to  public  lands  managed  by  an 
agency  or  agencies  in  both  the 
Departments  of  Agriculture  and  the 
Interior,  identical  text  will  be 
incorporated  into  36  CFR  part  242  and 
50  CFR  part  100. 

On  June  1. 1993,  the  1993-1994 
Seasons  and  Bag  Limits  for  Subsistence 
Management  Regulations  for  Public 
Lands  in  Alaska  were  published  in  the 
Federal  Register  (58  FR  31252-31295). 
That  rulemaking  amended  subpart  D  of 
36  CFR  Dart  242  and  50  CFR  part  100. 

Over  the  course  of  the  1993-1994 
regulatory  year,  the  Board  executed  6 
special  actions  on  the  1993-1994 
subpart  D  regulations.  Two  of  those 
actions  were  emergency  or  temporary 
closures  enacted  to  protect  the 
continued  viability  of  particular  wildlife 


populations  or  herds.  The  Board  also 
established  season  dates  for  Federal 
subsistence  hunts  for  moose  in  Unit  18. 
caribou  in  Unit  12.  and  muskox  in  Unit 
26. 

Proposed  subpart  D  regulations  for  the 
1994-1995  seasons  and  bag  limits,  and 
methods  and  means  were  published  on 
September  2. 1993.  in  the  Federal 
Register  (58  FR  46678-46706).  A  60-day 
comment  period  providing  for  public 
review  of  the  proposed  rule  was 
advertised  by  mail,  radio,  and 
newspaper.  Subsequent  to  that  BO-day 
review  period,  the  Board  prepared  a  ' 
booklet  describing  all  proposals  for 
change  to  subpart  D.  The  public;  then 
had  an  additional  60  days  in  whir  h  to 
coriiment  on  the  proposals  for  changes 
to  the  regulations.  The  Federal 
Subsistence  Regional  Advisory  Councils 
(Regional  Councils)  met'in  regional 
centers,  received  public  comments,  and 
formulated  recommendations  to  the 
Board  on  proposals  for  their  respective 
regions.  These  final  regulations  reflect 
Board  review  and  consideration  of 
Regional  Council  recommendations  and 
public  comments  submitted  to  the 
Board. 

Federal  Subsistence  Regional  Advisory 
Councils 

Pursuant  to  the  Record  of  Decision. 
Subsistence  Management  for  Federal 
Public  Lands  in  Alaska.  April  6.  1992. 
and  the  Subsistence  Management 
Regulations  for  Public  Lands  in  Alaska.     ' 
36  CFR  242.11  (1992)  and  50  CFR 
100.11  (1992).  and  for  the  purposes 
identified  therein.  Alaska  has  been 
divided  into  ten  subsistence  resource 
regions,  each  of  which  is  represented  by 
a  Regional  Council.  The  Regional 
Councils  provide  a  forum  for  rural 
residents  with  personal  knowledge  of 
local  conditions  and  resource 
requirements  to  have  a  meaningful  role 
in  the  subsistence  management  of  fish 
and  wildlife  on  Alaska  public  lands. 
Presently,  the  Councils  are  composed  of 
no  fewer  than  seven  and  no  more  than 
thirteen  members  who  are  residents  of 
the  region  and  are  knowledgeable  of 
local  subsistence  concerns.  Charters  for 
these  councils  were  approved  and 
signed  by  former  Secretary  of  the 
Interior  Lujan  on  January  19. 1993. 

The  Regional  Council  appointments 
were  made  with  due  consideration  of 
adequate  geographical,  cultural,  and 
user  diversity  within  each  region.  As 
specified  in  the  Council  charters,  initial 
appointments  were  staggered  from  one 
to  three  years.  Subsequent  appointments 
will  carry  3-year  terms.  Appointment 
terms  expire  on  December  2  of  the 
appropriate  year.  Secretary  of  the 
Interior  Babbitt  made  the  appointments 


to  the  Regional  Councils  on  August  1 1 , 
1993.  The  Regional  Councils  have  a 
substantial  role  in  helping  residents  of 
the  region  review  the  proposed  rule  and 
make  comments  on  it.  FoIIowiTig 
publication  of  the  proposed  rule,  each 
Council  conducted  public  meetings  to 
develop  regulation  proposals.  The 
Regional  Councils  also  conducted  a 
second  round  of  meetings  to  develop 
'their  rocommendations  on  the 
proposals.  The  Council  Chairs  or  Vi(v- 
Chairs  tJien  represented  their  Council  at 
the  Board  meeting  in  April  1994. 

Applicability  of  Subparts  A.  B.  and  C 

Subparts  A,  B.  and  C  of  the 
Subsistence  Management  Regulations 
for  Public  Lands  in  Alaska.  50  CFR 
100.1  to  100.24  and  36  CFR  100.1  to 
100.24.  remain  effective  and  apply  to 
this  proposed  nile  for  subpart  D. 
Thereftiry,  all  definitions  located  at  50 
CFR  100.4  and  36  CFR  100.4  apply  to 
regulations  found  in  this  subpart.  The 
identified  sections  include  definitions 
for  the  follouing  terms: 

Federal  lend!:  which  "means  lands 
and  waters  and  interests  therein  title  to 
whicii  is  ill  the  United  States";  and 

public  land  or  public  lands  which 
"mean  lands  situated  in  Alaska  u  hi<  h 
are  Federal  lands,  exc-ept — 

(1)  land  selections  of  tlie  State  of 
Alaska  whi(Ji  have  been  tentatively 
approved  or  validly  selected  under  the 
Alaska  Statehood  Act  and  lands  which 
have  been  confirmed  to,  validly  selected 
by,  or  granted  to  the  Territory  of  Alaska 
or  the  State  under  any  other  provision 
of  Federal  Law; 

(2)  land  selef;lions  of  a  Native 
Corporation  made  under  the  Alaska 
Native  Claims  Settlement  Act  which 
have  not  been  conveyed  to  a  Native 
Corporation,  unless  any  su<  h  .selection 
is  determined  to  be  invalid  or  is 
relinquished;  ^nd 

(3)  lands  referred  to  in  Sex.lion  19(t)) 
of  the  Ala.ska  Native  Claims  Settlement 
At.t." 

Navigable  Waters 

At  this  time.  Federal  .suh.sistem.e 
management  program  regulations  apply 
to  all  non-navigable  waters  located  on 
public  lands  and  to  navigable  waters 
located  on  the  public  lands  identified  at 
50  CFR  100.3(b)  and  36  CFR  242.3(h)  of 
the  Subsistence  Managt-ment 
Regulations  for  Public  Lands  in  Alaska. 
Subparts  A,  B,  and  C  (57  FR  22940- 
22964)  published  May  29,  1992. 
Nothing  in  these  regulations  is  interuled 
to  enlarge  or  dimini.sh  the  authority  of 
the  Departments  to  manage  submerged 
lands,  title  to  which  is  held  bv  tbe 
United  Stales. 


Subsistence  Taking  of  Fish  and 
Shelifish  Regulations 

This  propo.sed  rule  contains  no 
subsistence  fi.shing  or  shellfish  taking 
provisions.  The  Board  intends  to 
propose  to  the  Secretaries  that  the 
regulatory  year  governing  subsistenr* 
fish  and  shellfish  taking  activities  be 
changed  from  the  June  1-July  .30  annual 
cycle  to  a  January  1-December31  cycle. 
Such  a  change  may  provide  more 
(  oiisistency  during  those  months  when 
fish  and  shellfish  are  most  commonly 
harvested.  The  current  subsistence  fish/ 
shellfish  regulations  will  be  addres.sed 
in  a  separate  interim  rule  as  soon  as 
possible.  The  interim  rule  will  likelv 
extend  the  current  regulations  until 
litigation  appeals  are  concluded  or  the 
agency  is  directed  to  issue  revised  ruU's. 
whichever  occurs  first. 

Summary  of  Comments  (Pniposals) 

On  September  2,  1993,  the  proposed 
rule  for  Subsistence  Management 
Regulations  for  Public  Lands  in 
Alaska— Subpart  D,  1994-1995  was 
published  in  the  Federal  Register  (58 
FR  46678-46706).  During  the  60-day 
period  to  suggest  changes  for  the  1994- 
1995  regulator>  year,  the  Regional 
Councils  held  their  initial  meetings  in 
conjunction  with  public  hoarings  on  the 
1994-1995  subpart  D regulation 
proposed  rule.  Meetings  were  held  in 
Sitka,  Barrow,  Bethel.  Kotzebue. 
Fairbanks.  Kodiak,  Nome,  Anchorage, 
Naknek,  and  McGrath.  The  meetings 
were  used  to  initiate  the  Regional 
Council  system  and  to  assist  in  the 
development  of  suggested  changes  to 
the  1994-1995  subpart  D  proposed  nilf . 

A  total  of  107  proposals  for  1994- 
1995  subpart  D  regulations  was 
received.  Of  those,  88  were  within  the 
.scope  of  the  Board's  authority  under 
subpart  D.  Most  of  the  proposals  which 
were  not  accepted  involved  requests  for 
changes  in  customary  and  traditional 
use  determinations  found  in  subpart  C 
of  the  Federal  subsistence  management 
program  regulations.  Other  proposals 
which  were  not  considered  requested 
delegation  of  Board  authorities  that 
could  not  be  relinquished  to 
nongovernment  entities,  or  req\jested 
application  of  hunting  or  fishing 
regulations  to  non-Federal  lartds  or 
waters.  One  proposal  questioned  the 
entire  framework  of  the  Federal 
Subsistem:e Management  Program,  one 
requested  regulations  for  waterfowl,  and 
another  proposed  inclusion  of  a  non- 
rural  Native  group  within  the  program. 

On  November  15,  1993,  a  booklet 
ties<;ribing  the  88  proposals  was 
distributed  to  the  public  with  notice 
that  the  Breird  would  a(:<:ept  public 


comments  on  these  88  proposals 
through  January  14, 1994.  After  the 
public  comment  period,  the  Regional 
Councils  held  meetings  in  regional 
centers  to  obtain  local  input  on  specifif 
proposals  affecting  each  region.  Of  tin- 
88  proposals,  the  Board  acted  on  79 
during  a  public:  meeting,  April  11-15. 
1994.  The  remaining  propo.sals  were 
withdrawn  by  their  proponent  prior  to 
the  Board  meeting  or  during  the 
meeting. 

Analysis  uf  Proposals  Rejected  by  the 
Board 

The  Board  did  not  adopt  five 
proposals  requesting  relief  on  method 
and  means  restrictions.  Of  the  five 
proposals,  four  were  related  to  the  use 
of  designated  hunters  to  harvest  wildlife 
for  others,  especially  the  elderly  or 
incapacitated.  Tlie  Board  recognized 
that  the  taking  of  resources  by  a  few 
hunters  in  a  community  and  the  sharing 
of  the  harve.st  is  a  cultural  tradition 
throughout  Alaska.  The  Board  in 
rejecting  the.se  proposals  directed  tlie 
.staff  to  work  with  the  Regional  Councils 
to  develop  proposed  regulations  for  the 
1995-96  regulatory  year  that  address  the 
situation  on  a  State-wide  basis.  One 
propo.sal  requested  liberalization  of 
same  day  airborne  trapping  of  wolves 
and  other  furbearers.  Seveii  of  the 
Regional  Councils  recommended 
rejection  of  this  proposal  because  lite 
use  of  airplanes  to  shoot  furl>earers  does 
not  constitute  a  customary  and 
traditional  use.  Tliree  Regional  Count:il^ 
supported  the  proposal.  Following  the 
recommendation  supplied  by  seven 
Regional  Councils,  the  Board  rejet;ted 
this  proposal. 

Seven  propQ.sais  to  ciiange  existing 
seasons  were  rejec  ted  by  the  Board 
because  approval  of  the  act-on  was  imt 
biologically  justified  or  would 
unnecessarily  restrict  existing 
subsistence  uses.  All  seven  were  either 
not  acted  upon  by  the  respective 
Regional  Council  because  of  other 
pending  proposals  or  were 
recommended  for  rejection. 

Two  proposals  to  alter  existing 
subsistence  moose  hunting  regulations 
for  Unit  1(B)  were  rejected  by  the  Board. 
These  proposals  requested  removing 
antler  restrictions  in  the  Stikine  River 
area.  The  Regional  Council 
recommended  rejecting  these  proposiils. 
and  the  Board  followed  the  Regional 
Council's  recommendation  denving 
these  proposals  due  to  the  declining 
moose  population  and  concern 
regarding  future  honest. 

The  Board  addressed  a  propo.s,il  to 
open  a  moose  hunt  in  Unit  3.  hut  lounil 
insufficient  customary  and  traditional 
use  information  to  w.irrant 
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establishment  of  a  moose 
without  going  through  a 
making  a  customary  and 
determination. 

The  Board  addressed  two 
modify  the  deer  season  in 
addressing  these  proposals, 
adopted  another  proposal  si 
the  Regional  Council  that  I 
addressed  the  opportunity 
subsistence  and  non-subsist 
hunters. 

Five  proposals  requesting 
establishment  of  seasons  for 
moose  on  the  Kenai  Peninsii 
and  15)  were  deferred,  as 
by  the  relevant  Regional  , 
customary  and  traditional 
species  could  be  comprehen 
evaluated.  In  the  interim,  th 
past  action  prevents  adopti. 
new  subsistence  seasons  on 
Peninsula  until  the  full  revi 
customary  and  traditional  uf 
completed. 

One  proposal  was  submitt 
Federal  lands  in  Units  11  an 
nonsubsistence  u.ses.  The  Re 
Council  recommended  that 
reject  this  proposal  because  , 
adverse  impacts  on  a  declini 
wolverine  population.  The 
with  the  Regional  Council  a 
the  proposal. 

One  propo.sal  to  close 

non-subsistence  uses  was  cor 
three  separate  proposals  to  a! 
detailed  examination  of  each 
requested  for  closure.  All  th 
rejected:  two  were  deferred  a 
request  of  the  Regional  Coun< 
for  more  study,  and  the  third 
deferred  be<::ause  admin istrat 
may  resolve  perceived  confl 
third  area,  uses  will  also  be 
monitored  and  will  be  revi 
the  next  regulatory  cycle. 

Three  proposals  dealt  with 
ree.stablishment  of  a  special  L 
Village  Management  Area,  a 
the  harvest  system  from  a  co 
an  individual  system,  and  the 
estnblishment  of  a  State  perm 
After  considerable  deliberati 
support  of  the  Lime  Village  , 
and  Regional  Council,  and  w. 
acceptance  of  ADF&G,  the  Bo 
rejected  all  three,  retaining  th« 
subsistence  regulations  for  tht 
emphasizing  a  community  hai 
reporting  system. 

Two  proposals  dealing  with 
Unit  19(A)  and  21(E)  were  def 
the  next  Board  meeting  becau 
adjacent,  affected  Regional  Co 
not  had  the  opportunity  to  m 
recomnendations  on  the  pro^ 
Two  proposals  on  Dall  Shee 
23  ami  2fi,  proposing  boundar 
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adjustments  and  horn  curl  restrictions, 
were  rejected  based  on  Regional  Council 
recommendations  that  the  additional 
curl  restrictions  would  adversely  impact 
subsistence  uses.  The  boundary 
modifications  were  handled  in  another 
proposal. 

To  assure  the  continued  viability  of 
the  Chisana  caribou  herd,  the  Board 
rejected  a  proposal  calling  for  a 
continued  subsistence  season  on  the 
herd.  The  Regional  Council  had 
recommended  that  the  Board  take  such 
action. 

The  Board  rejected  two  proposals  that 
were  adequately  addressed  in  other 
proposals.  This  was  done  in 
concurrence  with  Regional  Council 
recommendations. 

One  proposal  raised  the  issue  of  the 
amount  of  land  in  a  given  area  that  is 
necessary  to  justify  establishment  of 
Federal  subsistence  regulations.  Because 
there  exist.s  no  established  policy 
regarding  the  minimum  acreage  or 
Federal/State  land  ratios  at  which 
Federal  authority  should  be  exercised, 
the  Board  followed  the  Regional 
Council's  advice  and  rejected  this 
proposal. 

Analysis  of  Proposals  Adopted  by  the 
Board 

All  of  the  adopted  proposals  were 
recommended  for  adoption  by  the 
respective  Regional  Councils  and  were 
based  on  meeting  customary  and 
traditional  harvest  practices  or 
protecting  wildlife  populations. 
Detailed  information  relating  to 
justification  on  each  proposal  may  be 
found  in  the  transcripts  for  the  Board 
meeting,  available  for  review  at  the 
Office  of  Subsistence  Management  at  the 
address  listed  previously. 

•  Throughout  the  document,  minor 
editorial  revisions  were  made  to 
simplify  wording  or  reduce  redundancy. 

•  The  Board  adopted  one  proposal 
that  had  Statewide  impacts.  This 
proposal  modified  and  in  many  areas 
aligned  seasons  or  harvest  limits  on 
wolves  to  correspond  with  State 
regulations.  The  Board  generally 
adopted  the  Regional  Council 
recommendations  that  in  some  regions 
modified  the  proposed  season  dates. 

•  Modifications  were  made  to  provide 
for  the  harvest  of  moose  for  the 
Nuchalawoyya  Potlatch  and  for  the 
Kaltag/Nulato  Stickdance  that  the  Board 
had  approved  at  an  earlier  meeting  but 
had  not  yet  been  incorporated  in  the 
regulations. 


found  in  § .25.  The  following  Board 

actions  affect  the  Southeast  Region  and 
have  been  incorporated  in  this  final 
rule: 

•  Modified  boundaries  to  provide  a 
consistent  description  with  ADF&G 
within  a  portion  of  Unit  4. 

•  Deleted  the  prohibition  against  the 
taking  of  ungulates  from  a  boat  in  Unit 
4. 

•  Eliminated  the  public  lands  closure 
for  deer  in  Unit  4. 

•  Closed  the  marten,  mink,  and 
weasel  trapping  season  on  Chichagof 
Island  to  protect  the  viability  of  the 
marten  population. 

•  Changed  the  brown  bear  har\'est 
limit  in  Unit  5  to  one  bear  every  year 
with  no  sealing  requirements  but  with 
some  harvest  reporting  requirements. 

•  Established  a  community  harve.st  in 
Unit  5(A)  for  the  take  of  up  to  10  moose 
for  ceremonial  uses. 

Southcentral  Region 

The  Board  evaluated  and  acted  upon 
one  proposal  affecting  the  Southcentral 
Region.  Resulting  changes  in  the 
regulations  are  contained  in  § .25. 

•  Lengthened  the  beaver  trapping 
sea.son  in  Unit  13.  providing  uniformity 
with  State  seasons. 

Kodiak/Aleutians  Region 

The  Board  evaluated  and  acted  upon 
two  proposals  affecting  the  Kodiak/ 
Aleutians  Region.  Resulting  changes  in 
the  regulations  are  contained  in 
§ .25. 

•  Closed  the  caribou  season  in  Unit 
9(D)  and  10  (Unimak  Island)  due  to 
rapid  population  declines. 

•  Modified  boundaries  to  provide  a 
consistent  description  with  ADF&G 
within  a  portion  of  Unit  8. 

Bristol  Eay  Region 

Nine  proposals  affecting  the  Bristol 
Pay  Region  were  acted  on  by  the  Board 
and  resulted  in  changes  to  regulations 
contained  in  § .25.  As  a  result  of 


Southeast  Region 

Six  proposals  affecting  the  Southeast 
Region  were  acted  on  by  the  Board  and 
have  resulted  in  changes  to  regulations 


Board  actions,  the  following  changes  are 
incorporated  into  this  final  rule: 

•  Extended  the  beaver  trapping 
season  in  Unit  9(B)  and  17  and  allowed 
for  the  use  of  firearms  in  the  later  part 
of  the  season  in  Unit  9(B).    . 

•  Changed  the  brown  bear  harvest 
limit  for  residents  of  Nondalton  to  a 
bear  every  year  and  modified  the 
reporting  requirements. 

•  Extended  the  caribou  season  in 
Units  9(B).  17(B),  and  17(C)  and 
increased  the  harvest  limit. 

•  Provided  for  the  take  of  moose  for 
ceremonial  potlatches  for  Nondalton 
residents. 

•  Lengthened  the  moose  season  in 
Unit  9(B)  and  eliminated  a  permit 


reqinrement  for  nioo.se  harvest  in  Unit 
0(C). 

•  Opened  a  limited  hunt  for  caribou 
on  the  Nusha^ak  Peninsula  in  Units 
17(A)  and  17(C). 

Yukon-Kuskokwini  Region 

Three  proposals  affecting  the  Yukon- 
Kuskokwim  Region  were  acted  on  by 
the  Board  and  have  changed  Subpart  D 

regulations  found  in  § .23.  The 

following  actions  affect  the  Yukon- 
Kuskokwim  Region  and  an; 
incorporated  into  this  final  rule: 

•  Opened  a  moose  season  in  the 
lower  Yukon  River  Area  of  Unit  18. 

•  Extended  the  moose  season  in  Unit 
18  to  accommodate  local  customarv  and 
traditional  use  pat?em.s. 

•  Increased  the  hanest  limit  for 
wolves  in  Unit  IH. 

Western  Interior  Region 

The  Board  a(.ted  on  three  proposals 
affecting  the  Western  Interior  Region 
resulting  in  changes  to  Subpart  D 

regulations  in  § .25.  The  following 

board  actions  affe(.1  the  Western  Interior 
Region  and  are  included  in  this  final 
rule: 

•  Modified  restrictions  on  use  of 
fire-arms  in  the  Dalton  Highway  Corridor 
Management  Area.  This  clarification 
will  reduce  confusion  during  fiiture 
hunts. 

•  Changed  the  moose  season  in  Units 
21  (U)  and  realigned  boundaries  and 
seasons  in  Unit  24  to  more  closely 
match  those  of  (he  State  and  reduce 
confusion. 

•  Allowed  the  incidental  take  of 
Arctic  fox  while  trapi)irvg  for  red  fox. 

Seward  Peninsular  Region 

The  Board  evaluated  and  acted  upon 
two  proposals  affecting  the  Seaward 
Peninsula  Region  resulting  in  changes  to 

Subpart  D  regulations  in  § .25.  The 

following  Board  actions  affect  the 
Seward  Peninsular  Region  and  are 
included  in  this  final  rule: 

•  Shortened  the  anllerless  moose 
season  in  Unit  22(D)  to  protect  a 
de(, lining  population. 

•  Allowed  the  use  of  siiowniac  hines 
to  take  moose  and  caribou  in  Unit  22. 
Harassment  of  wildlife,  such  as  herding 
or  driving,  remains  prohibited 

Northwest  Arctic  Region 

The  Board  acted  on  ih.'-ee  proposals 
for  the  Northwest  An  tic  Region 
resulting  in  changes  to  Subpart  D 

regulations  in  § .25.  The  following 

Board  actions  affect  the  Northwest  .Artie, 
Region  and  are  included  in  this  final 
rule: 

•  Modified  moose  regulations  in  VnU 
23  to  (Jiange  boundaries  and  seasfins. 


Thi^  Board's  action  may  aid  recovery  of 
the  declining  moose  population  in  this 
portion  of  Unit  23. 

•  Corrected  a  boundary  des(.ription 
and  permit  requirement  error  for  sheep 
in  Unit  2.30 

Eastern  Interior  Region 

The  Board  ac;ted  on  eight  proposals 
whi(  h  affet;t  the  Eastern  Interior  Region 
resulting  in  changes  to  Subpart  D 

regulations  in  § .25.  The  following 

Board  actions  affect  the  Eastern  Interior 
Region  and  arc  included  in  this  final 
rule: 

•  Modified  restrictions  on  use  of 
firearms  in  the  Dalton  Highway  Corridor 
Management  Area.  This  clarification 
will  reduce  confusion  during  fiiture 
hunts. 

•  Reworded  the  requirements  on 
snare  size  for  trapping  wolves  in  Units 
12  and  20(E). 

•  Closed  some  Federal  lands  in  Unit 
12  to  protect  the  Chisana  caribou  herd. 
H'vised  regulations  for  Units  20(E)  and 
25(C)  to  protest  the  Fortymile  caribou 
herd,  and  revised  the  area  de.scriptions 
and  caribou  seasons  in  Units  20(F)  and 
25(C). 

•  Modified  the  Unit  25(D)  (West) 
moose  regidation  to  remove  the 
requirement  for  "antlered"  bull, 
modified  the  season  dates  for  moose 
within  Unit  25(D)  (We.st),  and 
authorised  a  four  brow  tine  option  to 
the  antler  restriction  in  Unit  20(A). 

•  Eliminated  the  permit  requirement 
for  moo.se  in  Unit  25(A)  within  the 
Dalton  Highway  Corridor  Management 
Area. 

•  Aligned  the  trapping  season  with 
the  State  sea.son.  allowing  greater 
harvest  opportunity  and  nulucing 
confusion. 

North  Slope  Region 

The  Board  ac  ted  on  four  proposals 
which  affc'<;t  North  Slope  Region 
resulting  in  change  to  Subpart  D 

regulations  in  § .25.  The  following 

Board  actions  affect  the  North  Slope 
Region  and  are  included  in  this  final 
rule: 

•  .Modified  restrictions  on  u.seof 
firearms  in  the  Dalton  Highway  Corridor 
Manng»!inent  Area.  This  clarification 
will  reduce  confusion  during  future 
hunts. 

•  Exiended  an  aircraft  use  restriction 
in  a  portion  of  Unit  26(A)  and  extended 
the  moose  season  in  a  portion  of  I  'nit 
2niA).  _ 

•  Allowed  the  use  of  boats  and 
snuwni  ichines  to  take  caribou  in  Unit 
26  and  ihe  use  of  rimfire  cartridges  to 
lake  swimming  caribou  in  Unit  2fi. 
Harassment  of  wildlife,  such  as  herding 
or  driv!i;.g,  remains  prohibited. 


•  Lengthened  the  muskox  season  in 
Unit  20(0. 

(^nfonnante  With  Statutory  and 
Regulatory  Authorities 

S'atioiuil  Envirotvnuntal  Policy  Act 
Complitinrtf 

A  Dr.;ft  Environmental  Impact 
Sta'enKmt  (DEIS)  that  described  four 
alternatives  for  developing  a  Federal 
Subsistence  Management  Program  wis 
distributed  for  public  comment  on 
Of:tober  7.  1991.  That  document 
described  the  major  issues  associated 
with  Federal  subsistence  management 
as/mjntified  through  public  meetings, 
written  comments  and  staff  analysis  .in<l 
examined  the  environmental 
consequences  of  the  four  alternatives. 
Proposed  regulations  (Subparts  A.  B. 
and  C)  that  would  implement  the 
preferred  alternative  were  included  in 
the  DEIS  as  an  appendix.  The  DEIS  and 
the  proposed  administrative  regufttious 
pn'st'nted  a  framework  for  an  annual 
regulatory  cycle  n'garding  subsistence 
hunting  and  fishing  regulations  (Subi>;!;t 
D).  The  Final  Environmental  Impac  t 
Statement  (FKIS)  was  published  on 
February  28.  1992. 

Based  on  the  public  comment 
received,  the  analysis  contained  in  tfii' 
FEIS.  and  the  recommendations  of  the 
Federal  Subsistence  Board  and  the 
DcHwrtment  of  the  Interior's  Subsistem  c 
Policy  Group,  the  decision  made  bv  tin' 
Secretary  of  the  Interior,  with  the 
concurrcni  o  of  the  .Secretary  of 
Agricultun*.  through  the  U.S. 
Department  of  Agriculture-Forest 
.Service,  implemented  Alternative  I\'  ,is 
identifi.d  in  the  DEIS  and  FEIS  (Re*  c.rd 
of  Decision  on  Subsistence  Managemti,' 
for  Federal  Public  Lands  in  Alaska 
(ROD),  signed  April  6.  1992).  The  DLLs 
and  the  selei  fed  alternative  in  the  Fll.s 
defined  the  administrative  framcwoik  i>l 
an  annual  regul.'itory  cycle  for 
subsi:stence  hunting  and  fishing 
regulations.  The  final  rule  for 
Subsislcnt  e  M.magement  Regulatiiiiis 
for  Public  Lands  in  Alaska,  Subparts  .'•,. 
R,  and  C  (57  FR  22940-22964  publislu'd 
May  29,  1992)  implements  the  Fecier.d 
Suh^isti'iu  e  Management  Program  and 
iiK  hides  a  framework  for  an  annual 
cycle  for  s:i!isistenco  hunting  and 
fishing  r<!gul.>tions. 

Cninp'.iniK  c  IV/.'/i  Soctinn  HU)  of 
.'Win.  A 

riie  intent  of  all  Federal  subsistem  i- 
regulations  is  to  provide  oi)portuniti'  s 
for  suhsistoiK.e  uses  subject  to  Ihe 
Inr.itatirin  of  protecting  healthy  fish  .•-...i 
wildlife  populations.  A  Section  81 1) 
an.ilysi ,  was  i  (.mpleted  as  part  of  iii:- 
n:iS  {K-»i  ess  Thi-  final  Section  810 
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.'inalysis  determination 
April  fi,  1992,  ROD  which  c 
that  the  Federal  Subsistence 
Management  Prograni,  ini; 
annual  process  for  setting  hi 
fishing  regulations,  would  h 
lo<:al  impacts  on  subsistenc; 
would  not  constitute  a  sigiii 
restriction  of  subsistence  ii 
"may  significantly  restrict' 

Pnpenvork  Reduction  Act 

These  rules  contain  inforn 
I olleclion  requirements  sui- 
of  Management  and  Budget 
npproval  under  44  U.S.C.  35 
They  apply  to  the  use  of  piih 
Alabka.  The  information  col 
rpquirements  described  abov 
approved  by  the  OMB  under 
ToOl  and  have  been  assignee 
miniber 1018-0075. 

Public  reporting  burden  lo 
is  estimated  to  average  .1382 
respon.se,  including  time  for 
instructions,  gathering  and  n 
(lata,  and  completing  ajid  rev 
fonn.  Direct  comments  on  th 
•estimate  or  any  other  aspect 
to:  Information  Collection  CM 
li.sh  and  Wildlife  Ser\ice,  1 
NVV..  MS  224  ARLSQ.  Washi 
:;()240;  and  the  Office  of  Man 
;iiid  Budget,  Paperwork  Redu 
Project  (1016-0075).  VVashin 
20903.  Additionally,  informa 
( ollertion  requirements  may 
if  the  Regional  Councils  and 
Advisory  Committees  subject 
Federal  Advisory  Committee 
established  under  Subpart  B. 
requirements  will  be  submit! 
for  approval  prior  to  their 
implementation. 

F.cnnvmic  Effects 

This  rule  was  not  subJLct  t 
-Management  and  Budget  revi 
r:.0.  12866. 

The  Regulatory  Flexibility 
(."»  U.S.C.  601  etseq.)  requires 
preparation  of  flexibility  anal 
rules  that  will  have  a  signific 
on  a  substantial  number  of  s 
entities,  which  include  small 
busines.ses.  organizations  or 
governmental  jurisdictions 
Departments  of  the  Literior  an 
Agriculture  have  determined 
rulemaking  will  not  have  a  si} 
e<:onomic  effect  on  a  .substant 
of  small  entities  within  the  m 
the  Regulatory  Flexibility  Ad 

This  rulemaking  will  impos 
significant  costs  on  small  euti 
exact  niunber  of  businesses  an 
amount  of  trade  that  will  resu 
this  Federal  land-related  a(.tiv 
unknown.  The  aggregate  effect 
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insignifiauit  positive  economic  effect  on 
a  number  of  small  entities.  The  number 
of  small  entities  affected  is  unknown; 
but.  tlie  fact  that  the  positive  effects  will 
be  sea.sonal  in  nature  and  will,  in  most 
cases,  merely  continue  preexisting  uses 
of  public  lands  indicates  that  thov  will 
not  be  significant. 

These  regulations  do  not  meet  the 
threshold  criteria  of  "Federalism 
Effw;ts-'  as  set  forth  in  Executive  Order 
12612.  Title  VIII  of  ANILCA  requi.res  the- 
Se<j-etaries  to  administer  a  subsistence 
preference  on  public  lands.  The  scope  of 
this  program  is  limited  by  definition  to 
certain  public  lands.  Likewise,  these 
regulations  have  no  significant  takings 
implication  relating  to  any  property 
rights  as  outlinetl  bv  Executive  Order 
12630. 

Drafting  Infonnntion 

Tliese  regulations  were  drafted  under 
the  guidance  of  Richard  S.  Pospahala.  of 
the  Office  of  Subsistence  Management, 
Alaska  Regional  Office,  U.S.  Fish  and 
Wildlife  Ser\ice.  Anchorage,  Alaska. 
Additional  guidance  was  provided  by 
Thomas  H.  Boyd.  Alaska  State  OfVuxi 
Bureau  of  Land  Management;  John 
Hiscock.  Alaska  Regional  Office. 
National  Park  Service:  John  Borbridge. 
Alaska  A'-ea  Office.  Bureau  of  Indian 
Affairs;  and  Norman  Howsc.  USDA. 
Forest  Sen-ice. 

List  of  Subjects 

M  CFR  Part  242 

Administrative  practice  and 
proredure.  Alaska,  Fish,  National 
Forests,  Public  Lands.  Reporting  and 
record  keeping  requirements.  Wildlife. 
^0  CFR  Pari  100 

Administrative  practice  and 
procedure,  Alaska,  Fish,  Public  Lands. 
Reporting  and  record  keeping 
requirements.  Wildlife. 

Words  of  Issuance 

F"or  the  reasons  set  out  in  the 
preamble.  Title  36,  Part  242.  and  Title 
50.  Part  100,  of  the  Code  of  Federal 
Regulations,  are  amended  as  set  forth 
below. 

PART —SUBSISTENCE 

MANAGEMENT  REGULATIONS  FOR 
FEDERAL  PUBLIC  LANDS  IN  ALASKA 

1.  Tlie  aiithoritv  citation  for  both  36 
CFR  part  242  and  50  CFR  Part  100 
continues  to  read  as  follows: 

Authority:  IG  U.S.C.  3.  472.  551.  OfiSdd, 
:n01-.!12r>:  ISl^.S.C.  3551-358R:  43  t'SC. 
I73:i, 

2.  In  Subpart  D  of  36  CFR  Part  242  & 

50  CFR  Part  lOlJ.  § .25  is  revi.sed  to 

n>ad  as  follows: 


Subpart  D— Subsistence  Taking  of  Fish  and 
Wildlife 

§ -25    Subsistence  taking  of  wildHfe. 

Subpart  D— Subsistence  Taking  of 
Fish  and  Wildlife 

§ -25    Subsistence  taking  of  wildlife. 

(a)  Definitions.  The  following 
detlnitions  shall  apply  to  all  regulations 
contained  in  this  section. 

ADF6-G  means  the  Alaska  Department 
of  Fish  and  Game. 

Aircraft  means  any  kind  of  airplane, 
glider,  or  other  device  u.sed  to  transport 
people  or  equipment  through  the  air. 
excluding  helicopters. 

Airport  means  an  airport  listed  in  the 
Federal  Aviation  Administration. 
Alaska  .Airman's  Guide  and  chart, 
supplement. 

Animal  means  those  species  with  a 
vertebral  column  (backbone). 

Antlfrmeans  one  or  more  solid,  horn- 
like appendages  protruding  from  the 
head  of  a  caribou,  deer,  or  mcose. 

An  tiered  means  any  caribou,  deer,  or 
moose  having  at  least  one  visible  antler. 
Antlerless  means  any  caribou,  det;r,  or 
moose  not  having  visible  antlers 
attached  to  the  skull. 

Bear  means  black  bear,  or  brown  or 
grizzly  bear. 

Bow  means  a  longbow,  recurve  bow, 
or  compound  bow.  excluding  a 
crossbow,  or  any  bow  equipped  with  a 
mechanical  device  that  holds  arrows  at 
hill  draw. 

Brondhead  means  an  arrowhead  that 
is  not  barbed  and  has  two  or  more  steel 
cutting  edges  having  a  minimum  cutting 
diameter  of  no^  less  than  .seven -eighths 
inch. 

Brmv  tine  means  a  tine  on  the  front 
portion  of  a  moose  antler,  typically 
projecting  forward  from  the  ba.se  of  the 
antler  toward  the  nose. 
Buck  means  any  male  deer. 
Bull  means  any  male  moose,  caribou, 
or  musk  oxen. 

Closed  season  means  the  time  when 
wildlife  may  not  be  taken. 

Cub  bear  means  a  brown  or  grizzly 
bear  in  its  first  or  second  year  of  life,  or 
a  black  bear  (including  cinnamon  and 
blue  phases)  in  its  first  year  of  life. 

Designated  hunter  means  a  Federally 
qualified.  Licensed  hunter  who  may  take 
all  or  a  portion  of  another  Federally 
qualified,  licensed  hunter's  harvest 
limit(s)  only  under  situations  approved 
by  the  Board. 

Edible  meat  means  the  breast  meat  of 
ptarmigan  and  grouse,  and,  those  parts 
of  blacjc  bear,  brown  and  grizzly  bear, 
caribou,  deer,  mountain  goat,  moose, 
musk. oxen,  and  Dall  sheep  that  are 
typically  u.sed  for  human  consumption 
which  are:  the  meat  of  the  ribs,  neck. 


brisket,  front  quarters  as  far  as  the 
juncture  of  the  humerus  and  radius-ulna 
(elbow),  hindquarters  as  far  as  the  distal 
joint  (bottom)  of  the  tibia-fibula  (hock) 
and  that  portion  of  the  animal  between 
the  front  and  hindquarters;  however,  .  ■ 
edible  meat  of  species  listed  above  does 
not  include:  meat  of  the  head,  meat  that 
has  been  damnged  and  made  inedible  by 
the  method  of  taking,  bones,  sinew,  and 
incidental  meat  rea.sonably  lo.st  as  a 
result  of  boning  or  close  trimming  of  the 
bones,  or  visf:cra. 

Fifty-inch  (.')0-incb)  moose  means  a 
bull  moo.se  with  an  antler  spread  of  50 
inches  or  more. 

Full  curt  horn  means  the  horn  of  a 
Dall  sheep  ram;  the  tip  of  which  has 
grown  through  360  degrees  of  a  circle 
described  by  the  outer  surface  of  the 
horn,  as  viewed  from  the  side,  or  that 
both  horns  are  broken,  or  that  the  sheep 
is  at  least  8  years  of  age  as  determined 
by  horn  growth  annuli. 

Furhearcr  means  a  beaver,  «;oyote, 
arctic  fox,  red  fox.  lynx,  marten,  mink. 
weasel,  muskrat.  river  (land)  otter,  red 
squirrel,  flying  squirrel,  ground  squirrel, 
marmot,  wolf  or  wolverine. 

Grouse  collectively  refers  to  all 
species  found  in  Alaska,  including 
spruce  grouse,  ruffed  grouse,  blue 
grouse  and  sharp-tailed  grouse. 

Hart!  or  hares  collectively  refers  to  all 
species  of  hares  (commonly  called 
rabbit?;)  in  Alaska  and  includes 
snowshoe  hare  and  tundra  hare. 

Hanest  limit  means  the  number  of 
any  one  species  permitted  to  be  taken  by 
any  one  person  in  a  Unit  or  portion  of 
a  Unit  in  which  the  taking  occurs. 

Highway  means  the  driveable  surface 
of  any  constructed  road. 

Household  means  that  group  of 
people  residing  in  the  same  rHsidence. 

Hunting  means  the  taking  of  wildlife 
within  established  hunting  seasons  with 
archery  equipment  or  firearms,  and  as 
authorized  \,y  a  required  hunting 
lit.en.se. 

Marmot  collectively  refers  to  all 
species  of  marmot  that  o«:cur  in  Alaska 
including  the  hoar)-  marmot,  Ala.ska 
marmot,  and  the  woodchuck. 

Motorized  vehicle  means  a  motor- 
driven  land,  air  or  water  conveyance. 

Open  season  means  the  time  when 
wildlife  may  be  taken  by  hunting  or 
trapping;  an  open  sea.son  includes  the; 
first  and  last  days  of  the  pres(.rifH?d 
season  period. 

Otter  means  river  or  land  otter  only, 
excluding  sea  otter. 

Permit  hunt  means  a  hunt  for  which 
jtate  or  Federal  permits  are  issued  by 
registration  or  other  means. 

Poison  means  any  sub.stance  wliich  is 
toxic,  or  poisonous  upon  contact  or 
ingestion. 


Possession  means  having  direct 
physical  control  of  wildlife  at  a  given 
time  or  having  both  the  power  and 
intention  to  exercise  dominion  or 
control  of  wildlife  either  directly  or 
through  another  person  or  persons. 

Ptarmigan  collectively  refers  to  all 
species  found  in  Alaska,  including 
white-tailed  ptarmigan,  rock  ptarmigan, 
and  willow  ptarmigan. 

Ram  means  a  male  Dall  sheep. 

Registration  permit  means  a  permit 
which  authorizes  hunting  and  is  issued 
to  a  person  who  agrees  to  the  spe<;ified 
hunting  conditions.  Hunting  permitted 
by  a  registration  permit  begins  on  an 
announced  date  and  continues 
throughout  the  open  sea.son.  or  until  the 
season  is  closed  by  Board  action. 
Registration  permits  are  issued  in  the 
order  applications  are  rtxeived  and/or 
are  based  on  priorities  as  determined  bv 
50  CFR  100.17  and  36  CFR  242.17. 

Sealing  means  placing  a  mark  or  tag 
on  a  portion  of  a  harvested  animal  by  an 
authorized  representative  of  the  ADF&G; 
sealing  includes  collecting  and 
recording  information  about  the 
conditions  under  which  the  animal  was 
harvested,  and  measurements  of  tht; 
specimen  submitted  for  .se.iling,  or 
surrendering  a  spef;ific  portion  of  the 
animal  for  biological  information. 

Seven-eighths  curl  horn  means  the 
horn  of  a  male  Dall  sheep,  the  tip  of 
which  has  grown  through  seven-eighths 
(315  degrees)  of  a  circle,  dest^ribed  by 
the  outer  surfat.e  of  the  horn,  as  viewed 
from  the  side,  or  with  both  horns 
broken. 

Skin.  hide,  pelt  or  fur  nit'ans  anv 
tanned  or  untanned  external  covering  of 
an  animal's  body,  excluding  bear.  The 
skin,  hide,  fur  or  pelt  of  a  l>ear  shall 
mean  the  entire  extem.-il  t  overing  with 
claws  attached. 

Spike-fork  moose  means  a  bull  moose 
with  only  one  or  two  tines  on  either 
antler;  male  calves  are  not  spike-fork 
bulls. 

Take  or  taking  means  to  pursue,  hunt, 
shoot.  Irnp,  net,  capture,  collect,  kill, 
harm,  or  attempt  to  engage  in  any  such 
conduct. 

Tine  or  antler  point  refers  to  any  point 
on  an  antler,  the  length  of  which  is 
greater  than  its  width  and  is  at  least  one 
inch. 

Transportation  means  to  ship, 
convey,  carry  or  transport  by  any  means 
whatever,  and  deliver  or  receive  for 
.such  shipment,  conveyance,  carriage,  or 
transportation. 

Trapping  means  the  taking  of 
furbearers  within  established  trapping 
seasons  and  with  a  required  trapping 
license. 

Unclassified  wildlife  or  unclassified 
species  means  nil  spe«i(»s  of  animals  not 


otherwise  (.lassified  by  the  definitions 
herein,  or  regulated  under  other  Federal 
law  as  listed  in  § .25(i). 

Ungulate  means  any  species  of  hoofed 
mammal,  including  dee^  caribou, 
moose,  mountain  goat,  Dall  sheep,  and 
musk  oxen. 

Unit  means  one  of  the  26  geographi(  al 
areas  in  the  State  of  Alaska  known  as 
Game  Management  Units,  or  GMU,  and 
collectively  ii.sted  in  § .25  as  Units 

Wildlife  means  any  hare  (rabbit), 
ptarmigan,  grouse,  ungulate,  bear, 
furbearer,  or  unclassified  species  and 
includes  any  part,  product,  egg,  or 
offspring  thereof,  or  carcass  or  part  , 

thereof. 

(b)  Wildlife  may  be  taken  for 
subsistence  uses  by  any  method,  exci-pi 
as  prohibited  below  or  by  other  Federal 
statute.  Taking  wildlife  for  subsistent  e 
uses  by  a  prohibited  method  is  a 
violation  of  this  regulation.  Seasons  arc 
closed  unless  opened  by  Federal 
regulation.  Hunting  or  trapping  during  a 
closed  .season  or  in  an  area  closed  bv 
these  regulations  is  prohibited. 

(1)  Except  for  special  provisions 

found  at  § .25(k)  (1)  through  (26). 

the  following  methods  and  means  of 
taking  wildlife  for  subsistence  uses  arc 
prohibited: 

(i)  Shooting  from,  on,  or  across  a 
highway; 

(ii)  Using  any  poison; 

(iii)  Using  a  helicopter  in  any  mainicr, 
including  transportation  of  individuals, 
equipment  or  wildlife;  however,  this 
prohibition  does  not  apply  to 
transportation  of  an  individual,  gear,  or 
wildlife  during  an  emergency  rescue 
operation  in  a  life  threatening  situation: 

(iv)  Taking  wildlife  from  a  motorized 
vehicle,  except  from  a  motor-driven  boat 
if  the  motor  has  been  completely  shut 
off,  and  the  boat's  progress  from  the    . 
motor's  power  has  ceased; 

(v)  Using  a  motorized  vehicle  to  drive, 
herd,  or  molest  wildUfe; 

(vi)  Using  or  being  aided  by  use  of  a 
machine  gun,  set  gun,  or  a  shotgun  , 

larger  than  10  gauge:  ! 

(vii)  Using  a  firearm  other  than  a  j 

shotgun,  muzzle-loaded  rifle,  rifle  or 
pistol  using  center-firing  cartridges,  for 
the  taking  of  ungulates,  bear,  wolves  or 
wolverine,  except  that — 

(A)  An  individual  in  possession  of  a 
valid  trapping  license  may  use  a  firearm 
that  shoots  rimfire  cartridges  to  take 
wolves  aTid  wolverine. 

(B)  A  muzzle-loading  rifie  of  .54- 
caliber  or  larger,  or  a  .45-caliber  muzzle- 
loading  rifle  with  a  250-grain,  or  larger, 
elongated  slug  may  be  used  to  take 
brown  bear,  black  bear,  moose,  musk 
oxen  and  mountain  goat; 

(viii)  Using  or  being  aided  by  use  ot 
a  pit,  fire,  artificial  light,  .'adio 
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cniimiunication.  artificial  sa 
explosive,  barbed  arrow, 
(hemical.  conventional  stee 
jaw  spread  over  nine  inches, 
style  trap  with  a  jaw  spread 
inches; 

(ix)  Using  a  snare,  except 
individual  in  possession  of, 
hunting  license  may  use  siia 
iinclassiSed  wildlife,  pfarmi 
nr  hares;  and,  individuals  in 
"fa  valid  trapping  license  m 
snares  to  take  furbearers; 

(x)  losing  a  trap  to  take  un 
hear; 

(\i)  Using  hooks  to  physic 
i m pa le  or  othervvLse  take  ui  1 
however,  hooks  mav  be  used 
drag: 

(xii)  Using  a  crossf)ow  in  a 
rtstricted  lo  hunting  by  bow 
only  to  take  ungulates.  b»?ar. 
wolverine; 

(xiii)  Taking  of  ungulates, 
or  wolverine  with  a  bow,  unl 
is  capable  of  casting  a  '/i»-inc 
broad  head-tipped  arrow  si 
yards  horizontally,  and  the  _ 
broad  bead  together  weigh  at 
nuiu;e  (437.5  grains): 

(xiv)  Using  bait  for  taking  u 
ht-ar.  wolf,  or  wolverine:  exes 
may  be  used  to  take  wolves  a 
woivorLne  with  a  trapping  li 
bait  may  be  used  to  take  bla( 
with  a  hunting  license  as  au. 
I'nit-specifk:  regulations  at  § 
( 1 )  through  (26).  Baiting  of 
is  sul>ject  to  the  following 

(A)  No  person  may  establis 
t>ear  bait  station  unless  he  or . 
registers  the  site  with  ADFikG 

(B)  A  person  using  bait  shal 
mark  the  site  with  a  sign  read 
f)far  bait  statkm"  that  also  di. 
()frson's  bunting  license  num 
ADF&C  assigned  number: 

(C:)  Only  biodegradable  matt  r 
be  ij.stxi  for  bait:  only  the  head 
vi.scera,  or  skin  of  leirallv  han. 
and  wildHfe  may  be  usetJ  for  1 

(D)  No  person  m^y  use  bait 
one-quarter  mile  of  a  publicly 
ma ititained  road  or  trail; 

(R)  No  person  may  use  lait  \ 
mile  of  a  bouse  or  other  perma 
duelling,  or  within  one  mile  o 
dtf\  I'loped  campground  or  dev 
ret:ref(tioRal  facility: 
;  (K)  A  person  using  bait  shall 
litter  and  equipment  from  the  I 
slation  site  when  hunting  is  c 

(('■)  No  person  may  gi'.e  or 
remuneratitm  for  the  use  of  a  . 
station,  imiluding  barter  or  ex( 
goods; 

(h)  No  pereon  may  have  mon 
two  bait  stations  with  bait  pre 
one  lime; 
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{xv)  Taking  swimming  ungulates, 
bear,  wolves  or  wolverine: 

(xvi)  Taking  or  assisting  in  the  taking 
of  ungulates,  bear,  wolves,  wolverine,  or 
other  furbearers  f>efore  3.00  a.m. 
following  the  day  in  which  airborne 
travel  occurred  (except  for  flights  in 
regularly  scheduled  commercial 
aircraft):  however,  this  restriction  does 
not  apply  to  subsistence  taking  of  deer: 

(xvii)  Taking  a  bear  cub  or  a  sow 
accompanied  by  cub(s). 

(2)  Wildlife  taken  in  defense  of  life  or 
property  is  not  a  subsistence  u.se; 
wildlife  so  taken  is  .subject  to  State 
rtrgulations. 

(:i)  The  following  methods  and  means 
of  trapping  furbearers,  for  subsistence 
uses  pursuant  to  the  requirements  of  a 
trapping  license  are  prohibited,  in 
addition  to  the  prohibitions  listed  at 

^ -^Sfbld): 

(i)  Disturbing  or  destroying  a  den, 
except  that  any  muskrat  pushup  or 
feeding  house  may  be  disturbed  in  the 
(XHirse  of  trapping; 

(ii)  Disturbing  or  destroying  any 
tieaver  house; 

(iii)  Taking  beaver  by  any  means  other 
than  a  steel  trap  or  snare,  except  that 
firearms  may  be  used  in  certain  Units 
with  established  seasons  as  identified  in 
Unit-specific  regidations  found  in  this 
subpart: 

(iv)  Taking  otter  with  a  steel  trap 
having  a  jaw  spread  of  le.ss  than  five  and 
seven-eighths  inches  during  any  clo.sed 
mink  and  marten  season  in  the  same 
Unit; 

(v)  Using  a  net  or  fish  trap  (except  a 
blackfish  or  fyke  trap); 

(vi)  Taking  beaver  in  the  Minto  Flats 
Management  Area  with  the  use  of  an 
aircraft  for  ground  transportation,  or  by 
landing  within  one  mile  of  a  beaver  trap 
or  set  used  by  the  transported  jierson; 

(vii)  Taking  or  a.ssisting  in  the  taking 
of  furbearers  by  firearm  before  3  a.m.  on 
the  day  following  the  day  on  which 
airborne  travel  occurred:  however,  this 
does  not  apply  to  a  trapper  using  a 
firearm  to  dispatch  furbearers  caught  in 
a  trap  or  snare: 

(c;)  Possession  and  transportation  of 
wikiliff. 

(1)  Except  as  specified  in 

*» •2.5(c)(3)(ii)or(c)(4),  oras 

otherwise  provided,  no  person  may  take 
a  species  of  wildlife  in  any  Unit,  or 
portion  of  a  Unit,  if  that  person's  total 
statewide  take  of  that  spe<;ies  has 
already  been  obtained  under  Federal 
and  State  regulations  in  other  Units,  or 
portions  of  other  Units. 

(2)  An  animal  taken  under  Federal  or 
State  regulations  by  any  member  of  a 
community  with  an  e.stablished 
f;omnnmrty  har\'est  limit  for  that  species 
counts  toward  the  community  hanest 


limit  for  that  species.  Except  for  wildlife 

taken  pursuant  to  § .6(0(3).  an 

animal  taken  by  an  individual  as  part  of 
a  commuinty  harvest  limit  counts 
toward  that  individuals  harve.st  limit 
for  that  .species  taken  under  Federal  or 
State  regulations  for  areas  outside  of  the 
communih^  hanest  area. 

(3)  Individual  hanest  Umits. 
(i)  Harvest  limits  authorized  by 

S --25  and  bag  limits  establishtHl  in 

State  regulations  may  not  I* 
accumulated. 

(ii)  Wildlife  taken  by  a  designated 
hunter  for  another  person  pursuant  to 

§ fi(f)(2l.  counts  toward  the 

individual  harvest  limit  of  the  person 
for  whom  the  wildlife  is  taken. 

(4)  The  harvest  limit  specified  for  a 
trapping  season  for  a  species  and  the 
harvest  limit  set  for  a  hunting  season  for 
the  same  spe<;ies  are  .separate  and 
distinct.  This  means  that  a  person  who 
has  taken  a  harvest  limit  for  a  particular 
species  under  a  trapping  season  mav 
take  additional  animals  under  the 
harvest  limit  spe<:ified  for  a  hunting 
season  or  vice  versa. 

(5)  A  brown/grizzly  bear  taken  in  a 
Unit  or  portion  of  a  Unit  having  a 
har\'e.st  limit  of  one  brown/grizzly  bear 
per  year  counts  against  a  one  brown/ 
grizzly  bear  every  four  regulatory  vears 
harve.st  limit  in  other  Units:  an 
individual  may  nut  take  more  than  one 
brown/grizzly  bear  in  a  regulatory  year. 

(B)  A  harvest  limit  applies  to  the 
number  of  animals  that  can  be  taken 
during  a  regulatory  year;  however, 
harvest  limits  of  grouse,  ptarmigan,  and 
caribou  (in  some  Units)  are  regulated  by 
the  number  that  may  be  taken  per  day. ' 
Harvest  limits  of  grouse  and  ptarmigan 
are  also  regulated  by  the  number  that 
can  be  held  in  possession. 

(7)  Unless  otherwise  provided,  any 
person  who  gives  or  receives  wildlife 
shall  furnish,  upon  a  request  made  by  a 
Federal  or  State  agent,  a  signed 
statement  describing  the  following: 
names  and  addresses  of  persons  who 
gave  and  received  wildlife,  the  time  and 
place  that  the  wildlife  was  taken,  and 
identification  of  species  transferred. 
Where  a  qualified  subsistence  user  has 
designated  another  qualified  subsistence 
user  to  take  wildlife  on  his  or  her  behalf 

in  acc:ordance  with  § .6,  the  permit 

shall  be  furnished  in  place  of  a  signed 
statement. 

(H)  A  rural  Alaska  resident  who  has 
been  designated  to  take  wildlife  on 
behalf  of  another  rural  Alaska  resident 
in  accordance  with  § .6.  shall 


promptly  deliver  the  wildlife  to  that 
rural  Alaska  resident. 

(9)  No  person  may  possess,  transport, 
give,  receive  or  barter  wildlife  that  was 
taken  in  violation  of  Federal  or  State 


Federal  Register  /  Vol.  59.  No.  106  /  Friday.  June  3.  1994  /  Rules  and  Regulations  29039 


statutes  or  a  regulation  promulated 
thereunder. 

(10)  Exndence  of  sex  and  identity. 

(i)  If  subsistence  take  of  Dall  sheep  is 
restricted  to  a  ram,  no  person  may 
possess  or  transport  a  harvest  sheep 
unless  both  horns  accompany  the 
animal. 

(ii)  If  the  subsistence  taking  of  an 
ungulate,  except  sheep,  is  restricted  to 
one  sex  in  the  local  area,  no  person  may 
pos.sess  or  transport  the  carcass  of  an 
animal  taken  in  that  area  unless 
sufficient  portion  of  the  external  sex 
organs  remain  attached  to  indicate 
conclusively  the  sex  of  the  animal; 

however.  § .25(c)(10)(ii)  does  not 

apply  to  the  carcass  of  an  ungulate  that 
has  been  butchered  and  placed  in 
storage  or  otherwise  prepared  for 
consumption  upon  arrival  at  the 
location  where  it  is  to  be  con.sumed. 

(iii)  If  a  moo.se  harvest  limit  includes 
an  antler  size  or  configuration 
restriction,  no  person  may  possess  or 
transport  the  moose  carca.ss  or  its  parts 
unless  both  antlers  accompany  the 
( arcass  or  its  parts.  A  person  po.s.sessing 
a  .set  of  antlers  with  less  than  the 
required  number  of  brow  tines  on  one 
antler  shall  leave  the  antlers  naturally 
attached  to  the  unbroken,  uncut  skull 

plate;  however,  § .25(c)(10)(iii)  does 

not  apply  to  a  moose  carf;ass  or  its  parts 
that  have  been  butchered  and  placed  in 
storage  or  otherwise  prepared  for 
consumption  after  arrival  at  the  place 
V.  here  it  is  to  be  sorted  or  consumed. 

(d)  A  person  who  takes  an  animal  that 
has  been  marked  or  tagged  for  scientific 
studies  must,  within  a  reasonable  time, 
notify  the  ADF&G  or  the  agency 
identified  on  the  collar  or  marker,  when 
and  where  the  animal  was  taken.  Any 
ear  tag.  collar,  radio,  tattoo,  or  other 
identification  must  be  retained  with  the 
hide  until  it  is  sealed,  if  sealing  is 
required:  in  all  cases,  any  identification 
eqiiipmeiit  must  be  returned  to  the 
ADF&G  or  to  an  agency  identified  on 
such  equipment. 

(e)  Sealing  of  bear  skins  and  skulls. 

(1)  Sealing  requirements  for  bfiar  shall 
apply  to  brown  bears  taken  in  all  Units. 
ex(:ept  as  specified  below,  and  black 
bears  of  all  color  phases  taken  in  Units 
1-6,11-14, IB,  and  20. 

(2)  No  person  may  pos,sess  or 
transport  from  Alaska,  the  untr.nned 
skin  or  skull  of  a  bear  unless  the  skin 
and  skull  have  been  sealed  by  an 
authorized  representative  of  ADF&G  in 
accordance  with  State  or  Federal 
regulations,  except  that  the  skin  and 
skull  of  a  brown  bear  taken  under  a 
registration  permit  in  the  Western 
Alaska  Bear  Management  Area,  the 
Northwe.st  Alaska  Brown  Bear 
Management  Area,  I'nit  5.  or  Unit  fl(B) 


need  not  be  sealed  unless  removed  from 
the  area. 

(3)  A  person  who  possesses  a  bear 
shall  keep  the  skin  and  skull  together 
until  a  representative  of  the  ADF&G  has 
removed  a  rudimentary  premolar  tooth 
from  the  skull  and  sealed  both  the  skull 
and  the  skin;  however,  this  provision 
shall  not  apply  to  brown  bears  taken 
within  the  Western  Alaska  Brown  Bear 
Management  Area,  the  Northwest 
Alaska  Brown  Bear  Management  Area, 
Unit  5,  or  Unit  9(B)  which  are  not 
removed  from  the  Management  Area  or 
Unit. 

(i)  In  areas  where  sealing  is  required 
by  Federal  regulations,  no  person  may 
possess  or  transport  the  hide  of  a  bear 
which  does  not  have  the  penis  sheath  or 
vaginal  orifice  naturally  attached  to 
indicate  conclusively  the  sex  of  the 
bear. 

(ii)  If  the  skin  or  skull  of  a  bear  taken 
in  the  Western  Alaska  Brown  Bear 
Management  Area  is  removed  from  the 
area,  it  must  first  be  sealed  by  an 
ADF&G  representative  in  Bethel. 
Dillingham,  or  McGrath;  at  the  time  of 
sealing,  the  ADF&G  representative  shall 
remove  and  retain  the  skin  of  the  skull 
and  front  claws  of  the  bear. 

(iii)  If  the  skin  or  skull  of  a  bear  taken 
in  the  Northwe.stem  Alaska  Brown  Bear 
Management  Area  is  removed  from  the 
area,  it  must  be  first  be  sealed  by  an 
ADF&G  representative  in  Barrow. 
Fairbanks,  Galena,  or  Kotzebue:  at  the 
time  of  sealing,  the  ADF&G 
representative  shall  remove  and  retain 
the  skin  of  the  skull  and  front  claws  of 
the  bear. 

(iv)  If  the  skin  or  skull  of  a  bear  taken 
in  Unit  5  is  removed  from  the  area,  it 
must  first  be  sealed  by  an  ADF&G 
representative  in  Yakutat;  at  the  time  of 
sealing,  the  ADF&G  representative  shal) 
remove  and  retain  the  skin  of  the  skull 
and  front  claws  of  the  bear. 

(v)  If  the  skin  or  skull  of  a  bear  taken 
in  Unit  9(B)  is  removed  from  the  area, 
it  must  first  be  sealed  by  an  ADF&G 
representative  in  Port  Alsworth  or  King 
Salmon;  at  the  time  of  sealing,  the 
ADF&G  representative  shall  remove  and 
retain  the  skin  of  the  skull  and  front 
claws  of  the  bear. 

(4)  No  person  may  falsify  any 
information  required  on  the  sealing 
certificate  or  temporary  sealing  form 
provided  by  the  ADF&G  in  accordance 
with  State  regulations. 

(f)  Sealing  of  beaver,  lynx,  marten, 
otter,  wolf,  and  wolverine.  No  person 
may  possess  or  transport  from  Alaska 
the  untanned  skin  of  a  marten  taken  in 
Units  1-5,  7,  13(E),  and  14-lfi  or  the 
untanned  skin  of  a  beaver.  Ivnx,  otter, 
wolf,  or  wolverine,  whether  taken  inside 
or  outside  the  state,  unle.ss  the  skin  has 


been  sealed  by  an  authorized 
representative  of  ADF&G  in  accordance 
with  State  regulations. 

(g)  A  person  who  takes  a  species 

listed  in  § .25(fl  but  who  is  unable 

to  present  the  skin  in  person,  must 
complete  and  sign  a  temporary  sealing 
form  and  ensure  that  the  completed 
temporary  sealing  form  and  skin  are 
presented  to  an  authorized 
representative  of  ADF&G  for  sealing 
consistent  with  requirements  listed  in 
§ .25(0. 

(h)  Utilization  ofviildlife.  (1)  No 
person  may  use  wildlife  as  food  for  a 
dog  or  furbearer,  or  as  bait,  except  for 
the  following: 

(i)  The  hide,  skin,  viscera,  head,  or 
bones  of  wildlife; 

(ii)  The  skinned  carcass  of  a  furbearer; 

(iii)  Squirrels,  hares  (rabbit.s),  grouse 
and  ptarmigan;  however,  the  brea.st  meal 
of  grouse  and  ptarmigan  may  not  he 
used  as  animal  food  or  bait; 

(iv)  Uncla.ssified  wildlife. 

(2)  A  person  taking  wildlife  for 
subsistence  shall  .salvage  the  following 
parts  for  human  use: 

(i)  The  hide  of  a  wolf,  wolverine, 
coyote,  fox,  lynx,  marten,  mink,  weasel 
or  otter; 

(ii)  The  hide  and  edible  meat  of  a 
brown  bear,  except  that  the  hide  of 
brown  bears  taken  in  the  Western  and 
Northwestern  Alaska  Brown  Bear 
Management  Areas  and  Units  5  and  9(B) 
need  not  be  salvaged; 

(iii)  The  hide  and  edible  meat  of  a 
black  bear: 

(iv)  The  hide  or  meat  of  squirrels, 
hares  (rabbits),  marmots,  beaver, 
muskrats,  or  unclassified  wildlife. 

(3)  Failure  to  salvage  edible  meat  of 
ungulates,  bear,  or  grouse  and  ptarmigan 
is  prohibited.  ; 

(4)  Failure  to  salvage  the  edible  nieat 
may  not  be  a  violation  if  such  failure  is 
(.aused  by  circumstances  beyond  the 
control  of  a  person,  including  theft  of 
the  harvested  wildlife,  unanticipated 
weather  conditions,  or  unavoidable  loss 
to  another  animal. 

(i)  The  regulations  found  in  § .2.S 

do  not  apply  to  the  subsistence  taking 
and  u.se  of  wildlife  regulated  pursuant 
to  the  Fur  Seal  Act  of  1966  (80  Stat.  927. 
16  U.S.C.  1187).  the  Endangered  Species 
At.t  of  1973  (87  Stat.  884.  16  U.S.C. 
1531-1543).  the  Marine  Mammal 
Protection  Act  of  1972  (86  Stat.  1027;  16 
U.S.C.  1361-1407).  and  the  Migratory 
Bird  Treaty  Act  (40  Stat.  755;  16  V.S'.C. 
703-711).  or  any  amendments  to  these 
Acts.  The  taking  and  use  of  wildlife, 
covered  by  these  Acts,  will  conform  to 
the  specific  provisions  contained  In 
these  Acts,  as  amended,  and  any 
implementing  regidations. 
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(j)  Rural  residents,  non- 
residents, and  nonresid 
specifically  prohibited  __ 
regulations  from  hunting 
public  lands  in  an  area 
trap  on  public  lands  in  _ 
the  appropriate  State  regi 
(k)  Unit  regulations.  Si 
taking  of  unclassified  wi 
squirrel  species,  and  ma 
allowed  in  all  Units,  vvi 
limits,  for  the  period  of. 
Subsistence  taking  of  wil 
established  Unit  seasons, 
the  established  Unit  ha. 
prohibited  unless  otherw. 
subsequent  regulation.  Ta 
wildlife  under  State  regul 
public  lands  is  permitted, 
otherwise  restricted  at  § 
through  (26).  Additional  . 
restrictions  or  allowances 
subsistence  taking  of  wild  . 

identified  at  § .25(k)(l|) 

(1)  Unit  1.  Unit  1  consis 
mainland  drainages  from 
Entrance  to  Cape  Fairwea. 
islands  east  of  the  center  1 
Clarence  Strait  from  Dixor 
Caamano  Point,  and  all  isl 
Stephens  Passage  and  Lyn 
of  Taku  Inlet: 

(i)  Unit  1(A)  consists  of  i^. 
south  of  the  latitude  of  Leii 
including  all  drainages  int 
Canal,  excluding  all  drain 
Sound; 

(ii)  Unit  KB)  consists  of 
between  the  latitude  of  Leri 
Point  and  the  latitude  of , 
including  all  drainages  of. 
and  Farragut  Bay.  and  incl 
islands  east  of  the  center  Ii 
Frederick  Sound.  Dry  Strai 
Sergief  and  Kadin  Islands) 
Passage.  Blake  Channel  (e; 
Blake  Island).  Ernest  Soun 
Passage: 

(iii)  Unit  1(C)  consists  of 
of  Unit  1  draining  into  _ 
and  Lynn  Canal  north  of  _ 
and  south  of  the  latitude  o 
including  Bemers  Bay.  Su 
and  all  mainland  portions  . 
Chichagof  Island  and  south 
latitude  of  Eldred  Rock,  exc 
drainages  into  Farragut  Bav 
(iv)Unit  1(D)  consists  of 
of  Unit  1  north  of  the  latit_. 
Rock,  excluding  Sullivan  Is 
drainages  of  Bemers  Bay; 

(v)  In  the  following  areas 
of  wildlife  for  subsistence 
prohibited  or  restricted  on  j. 

(A)  Public  lands  within  G 
National  Park  are  closed  to 
wildlife  for  subsistance  uses 

(B)  Unit  1(A)— in  the  Hyd 
Salmon  River  drainage  dow 
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from  the  Riverside  Mine,  excluding  the 
Thumb  Creek  drainage,  is  closed  to  the 
taking  of  bear; 

(C)  Unit  1(B)— the  Anan  Creek 
drainage  is  closed  to  the  taking  of  black 
bear; 

(D)  Unit  1(C): 
(J)  The  area  within  one-fourth  mile  of 

Mendenhall  Lake,  the  U.S.  Forest 
Ser\'ice  Mendenhall  Glacier  Visitor's 
Center,  and  the  Center's  parking  area,  is 
closed  to  hunting; 

(2)  The  area  of  Mt.  Bullard  bounded 
by  the  Mendenhall  Glacier.  Nugget 
Creek  from  its  mouth  to  its  confluence 
with  Goat  Creek,  and  a  line  from  the 
mouth  of  Goat  Creek  north  to  the 
Mendenhall  Glacier,  is  closed  to  the 
taking  of  mountain  goat; 

(vi)  In  Unit  1(C).  Juneau  area,  the 
trapping  of  furbearers  for  subsistence 
uses  is  prohibited  on  the  following 
public  lands: 

(A)  A  strip  within  one-quarter  mile  of 
the  mainland  coast  between  the  end  of 
Thane  Road  and  the  end  of  Glacier 
Highway  at  Echo  Cove; 

(B)  That  area  of  the  Mendenhall 
Valley  bounded  on  the  south  by  the 
Glacier  Highway,  on  the  west  by  the 
Mendenhall  Loop  Road  and  Montana 
Creek  Road  and  Spur  Road  to 
Mendenhall  Lake,  on  the  north  by 
Mendenhall  Lake,  and  on  the  east  by  the 
Mendenhall  Loop  Road  and  Forest 
Service  Glacier  Spur  Road  to  the  Forest 

I  ,  Ser\'ice  Visitor  Center; 
^      (C)  That  area  within  the  U.S.  Forest 
\Service  Mendenhall  Glacier  Recreation 
Area; 

/    (D)  A  strip  within  one-quarter  mile  of 
./  the  following  trails  as  designated  on 
'   U.S.  Geological  Survev  maps:  Herbert 
Glacier  Trail.  Windfall  Lake  Trail, 
Peterson  Lake  Trail.  Spaulding 
Meadows  Trail  (including  the  loop 
trail).  Nugget  Creek  Trail.  Outer  Point 
Trail.  Dan  Moller  Trail.  Perseverance 
Trail.  Granite  Creek  Trail,  Mt.  Roberts 
Trail  and  Nelson  Water  Supply  Trail. 
Sheep  Creek  Trail,  and  Point  Bishop 
Trail. 

(vii)  Unit-specific  regulations; 

(A)  Bait  may  be  used  to  hunt  black 
bear  in  Units  1(A).  1(B).  and  1(D) 
between  April  5  and  June  15; 

(B)  Boats  may  not  be  used  to  take 
ungulates,  bear,  wolves,  or  wolverine, 
except  for  persons  certified  as  disabled. 
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Hunting: 

Black  Bear; 
2  bears,  no  more 
than  one  may  l>e  a 
Wue  or  glacier  tsear. 

brown  Bear: 


Open  season 


Sept.  1 -June  30. 


Harvest  limits 


1  bear  every  four 
regulatory  years  by 
State  registration 
permit  only. 
Deer: 

Unit  1  (A)— 4  antlered 
deer. 

Unit  1  (B)— 2  antlered 

deer. 
Unit  1(C)^deer; 
however;  anflerless 
deer  may  be  taken 
only  from  Sept. 
15-Dec.  31. 
Goat: 
Unit  1(A)— 
Revillagigedo  Is- 
land only. 
Unit  1  (B)— ttiat  por- 
tion north  of  the 
Bradfield  Canal 
and  the  North  Fork 
of  the  Bradfield 
River.  1  goaf  by 
State  registration 
permit  only;  that 
portion  between 
LeConte  Bay  and 
the  North  Fork  of 
Bradfield  River/ 
Canal  will  require  a 
Federal  registration 
permit  for  the  tak- 
ing of  a  second 
goat;  the  taking  of 
.     kids  or  nannies  ac- 
companied by  kids 
is  prohibited. 
Unit  1(B)— that  por- 
tion south  of 
Bradfield  Canal. 
East  of  Ernest 
Sound,  west  of 
Anan  Creek/Anan 
Lake/Boulder  Lake 
drainage,  and  north 
of  Frosty  Creek. 
Public  lands  are 
closed  to  goat 
hunting. 
Unit  1(A)  and  Unit 

1  (B)— Remainder— 

2  goats  by  State 
registration  permit 
only. 

Unit  1(C)— that  por- 
tion draining  into 
Lynn  Canal  and 
Stephens  Passage 
between  Antler 
River  and  Eagle 
Glacier  and 
River— 1  goat  by 
State  registration 
permit  only. 


Open  season 


Sept.  15-Dec.  31. 
Mar.  15-May  31. 


Aug.  1-Dec.  31. 
Aug.  1-Dec.  31. 
Aug.  1-Dec.  31. 


No  open  season. 
Aug.  1-Dec.  31. 


No  open  season. 


Aug.  1-Dec,  31. 


Oct.  1-Nov  30. 


Harvest  limits 

Open  season 

Unit  1(C)— that  por- 

No open  season. 

tion  draining  into 

Stephens  Passage 

and  Taku  Inlet  be- 

tween  Eagle  Gla- 

cier and  River  and 

Taku  Glacier,  and 

all  drainages  of  the 

Chilkat  Range 

south  of  the  Endi- 

cott  River. 

Remainder  of  Unit 

Aug.  f-Nov.  30. 

1(C)— 1  goat  by 

State  registration 

permit  only. 

Unit  1(D)— that  por- 

Sept. 15-Nov.  30. 

tion  lying  north  of 

Ihe  Katzehin  River 

and  northeast  of 

the  Haines  higtv 

way — 1  goat  by 

State  registration 

permit  only. 

Unit  1  (D)— that  por- 

No open  season. 

tion  lying  between 

Taiya  Inlet  and 

River  and  the 

White  Pass  and 

Yukon  Railroad. 

Remainder  of  Unit 

Aug.  1-Dec.  31. 

1(D)— 1  goat  by 

State  registration 

permit  only. 

Moose; 

Unit  1(A)— 1  ant'ered 

Sept.  15-Oct.  15. 

bull. 

Unit  1  (B)— south  and 

Sept.  15-Oct.  15. 

east  of  LeConte 

Bay  and  Glacier— 1 

antlered  tHjII  with 

spike-fork  or  50- 

inch  antlers  or  3  or 

more  brow  tines  on 

either  antler,  by 

Federal  registration 

permit  only.  Public 

lands  within  the 

Stikine  River  drain- 

age are  closed  to 

the  taking  of 

moose,  except  in 

accordance  with 

ttiese  regulations 

by  qualified  rural 

residents  during 

seasons  identified 

above. 

Remainder  of  Unit 

No  open  season. 

1(B). 

Unit  1  (C)— excluding 

Sept.  15-Gct.  15. 

drainages  of 

Berners  Bay— 1 

antlered  bull  by 

State  registration 

permit  only. 

Unit  1(D)  

No  open  season 

Coyote: 

2  coyotes 

Sept.  1-Apr.  30. 

Fox,  Red  (including 

Cross,  Black,  and  Sil- 

ver Phases): 

2  foxes 

Nov.  1-Feb.  15. 

Harvest  Umits 

Open  season 

Hare  (Snowshoe  and 

Tundra): 

5  hares  per  day  

Sept.  1-Apf.  30. 

Lynx: 

2  lynx  ; 

Dec.  1-Feb.  15. 

Wolf: 

5  wolves  

Aug,  1-Apr.  30. 

Wolvenne: 

1  wolverine  

Nov.  10-Feb.  15. 

Grouse  (Spruce,  Blue, 

Ruffed,  aixl  Sharp- 

tailed): 

5  per  day,  10  in  pos- 

Aug. 1-May  15. 

session. 

Ptarmigan  (Rock,  Wil- 

low, and  White- 

tailed): 

20  per  day,  40  in 

Aug.  1-May  15. 

possession. 

Trapping: 

Beaver: 

Unit  1  (A),  (B).  and 

Dec.  l-l»tey  15. 

(C)— No  limit. 

Coyote: 

No  limit  

Dec  1-Feb  15 

Fox,  Red  (including 

Cross,  Black,  and  Sil- 

ver Phases): 

No  limit  

Dec.  1-Feb.  15. 

Lynx: 

No  limit  

Dec.  1-Feb.  15. 

Marten: 

No  limit  

Dec.  1-Feb.  15. 

Mink  and  Weasel: 

No  limit  

Dec  1-Feb  15 

Muskrat: 

1      No  limit  

Dec.  1-Feb.  15. 

Otter 

No  limit  

Dec.  1-Feb.  15 

Wolf: 

No  limit  

Nov.  lO-Apr.  30 

Wolverine: 

No  limit 

Nov,  10-Apr.  30. 

(2)  Unit  2.  Unit  2  consists  of  Prince  of 
Wales  Island  and  all  islands  west  of  the 
center  lines  of  Clarence  Strait  and 
Kashevarof  Passage,  south  and  east  of 
the  center  lines  of  Sumner  Strait,  and 
ea.st  of  the  longitude  of  the  western  most 
point  on  Warren  Island. 

(i)  Unit-specific  regulations; 

(A)  Bait  may  be  used  to  hunt  black 
bear  between  April  15  and  June  15; 

(B)  Boats  may  not  be  used  to  take 
ungulates,  bear,  wolves,  or  wolverine, 
except  for  persons  certified  as  di«abled. 

(ii)  (Reserved). 


Harvest  limits 

Open  season 

Hunting: 

Black  Bear: 

2  bears,  no  more 

Sept.  1-June  30. 

than  one  may  be  a 

blue  or  glacier  bear. 

Deer: 

4  antlered  deer 

Aug.  1-Dec,  31 

Coyote: 

2  coyotes  

Sept,  l-Apr,  30. 

Harvest  limits 


Fox.  Red  (including 
Cross.  Black,  and  Sil- 
ver Phases): 
2  foxes  

Hare  (Snowshoe  and 
Tundra): 
5  hares  per  day  

Lynx: 
2  lynx  

Wolf: 
5  wolves  

Wolverine: 
1  wolverine  

Grouse  (Spruce.  Blue, 
Ruffed,  and  Sharp- 
tailed): 

5  per  day,  10  in  pos- 
session. 

Rarmigan  (Rock,  Wil- 
low, and  White- 


Open  season 


Nov.  1-Feb.  15. 

Sept.  1-Apr  30 
Dec.  1-Feb,  15. 
Aug.  1-Apr,  30. 
Nov  10-Feb  15 

Aug,  1-May  15 


tailed): 

20  per  day.  40  in 

Aug,  1-May  15, 

possession. 

Trapping: 

Beaver: 

No  limit  

Dec,  1-May  15. 

Coyote: 

No  limit  

Dec.  1-Feb  15. 

Fox,  Red  (including 

Cross,  Black,  and  Sil- 

ver Phases): 

No  limit  

Dec.  1-Feb  15 

Lynx: 

No  limit  

Dec.  1-Feb.  15, 

Marten; 

No  limit  

Dec.  1-Feb.  15 

Mink  and  Weasel: 

No  limit  

Dec.  1-Feb.  15. 

Muskrat: 

f'Jo  limit  

Dec.  1-Feb.  15. 

Otter: 

No  limit  

Dec.  1-Feb.  15 

Wot!: 

No  limit  

Nov.  lO-Apr.  30 

Wolverine: 

No  limit    

Nov.'  IG-Apt  30 

(,'5)  Unit  3. 

(i)  Unit  3  consi.sts  of  all  islands  west 
olUn  1  l(R).  north  of  Unit  2,  .south  of 
tliK  center  line  of  Frederick  Sound,  and 
ea:»t  cf  the  center  line  of  Chatham  Strait 
inciudinj^  Cornniition,  Kuiu,  Kupreanof. 
Mitkof.  Zaremho.  Kashevarof, 
Woronlofski.  Etolin,  Wrangell.  and  D(.'fr 
Islands: 

(ii)  III  the  tollowing  areas,  the  taking 
of  wil'liife  lor  subsistence  uses  is 
lii-ohibited  or  reslrii.ted  on  public  lands: 

(A)  In  the  Petersburg  vicinity,  a  strip 
oiM'-lourlh  mile  wiiie  on  each  side  of  thi- 
Mitkof  Highway  from  Milepost  0  to 
Cr\slal  Lake  campground  is  closed  to 
the  I'lking  of  ungulates,  bear,  wolves 
.'Mui  wolverine; 

(B)  The  Petersburg  Creek  drainage  on 
Kupreanol  Island  is  (.losed  to  the  taking 
of  lilac  k  hears; 

(C)  Blind  Slough  draining  into 
Wrangell  Narrows  and  a  strip  one-lounh 
mile  wide  on  each  side  of  Blind  Slough. 


29042 


^^^^'^^  ^^  ;ister  /  Vol.  59.  No.  106  /  Friday.  June  3.  1994  /  Rules  and  Regulations 


from  the  hunting  closure  m  irkers  at  the 
southernmost  portion  of  Bliad  Island  to 
the  hunting  closure  marker:  one  mile 
south  of  the  blind  Slough  bi  idgc,  are 
closed  to  all  hunting, 
(iii)  Unit-specificVegulati  )ns: 
lAl  Bait  may  be  used  to  h;  mt  black 
bear  between  April  15  and  J  ane  15; 
(B)  Boats  m.ay  not  be  usedlto  take 
ungulates,  bear,  wolves,  or  \  wolverine. 
except  for  persons  certified  is  disabled. 


Harvest  limits 


Hunting: 
Black  Bear; 
2  bears,  no  more 
than  one  may  t>e  a 
blue  or  glacier  tjear 
Deer: 
Unit  3— Mitkof  Island, 
Woewodski  Island. 
Buttenworth  Is- 
lands, and  that  por- 
tion of  Kupreanof 
Island  which  in- 
cludes Lindenburg 
Peninsula  east  of 
the  Portage  Bay' 
Duncan  Canal  Por- 
tage—1  antlered 
deer  by  State  reg- 
istration permit 
only;  however,  the 
city  limits  of  Pe- 
tersburg and 
Kupreanof  are 
closed  to  hunting. 
Remainder  of  Unit 
3 — 2  antlered  deer. 
Moose; 
Unit  3— Mitkof  arxi 
Wrangell  Islands — 
1  antlered  txjil  with 
spike-fork  or  50- 
inch  antlers  or  3  or 
more  brow  tines  on 
either  antler  by 
State  registration 
permit  only. 
Remainder  of  Unit  3  . 
Coyote: 

2  coyotes  

Fox.  Red  (including 
Cross,  Black,  and  Sil- 
ver Phases): 

2  foxes 

Hare  (Snowshoe  and 
Tundra): 

5  hares  per  day  

Lynx: 

2  lynx  

Wolf; 

5  wolves  

Wolverine: 

1  wolverine  

Grouse  (Spruce.  Blue, 
Ruffed,  and  Sharp- 
ta.led): 

5  per  day,  10  in  pos- 
session. 
Ptarmigan  (Rock.'Wil- 
low.  and  Whitetailed) 
20  per  day.  40  in 
possession 


Of  en  season 


Sept. 


I -June  30. 


Oct.  1  >-Oct.  31. 


Aug.  1 
Oct.  1- 


Nov.  30 
Dct.  15. 


No  opei 
Sept.  1- 


Nov.  1- 


Sept.  1 
Dec.  1-! 
Aug.  1 
Nov.  1 


Aug.  1-May  15 


Aug.  1-May  15 


season. 
Apr.  30. 

eb.  15. 


Harvest  limits 


'^pr 


r.  30. 
eb.  15. 
30. 
0-lFeb.  15. 


I  .pr. 


Trapping 

Beaver: 
Unit  3-Mitkof  Island 

No  limit. 
Unit  3— except  Mitkof 
Island  No  limit. 

Coyote: 
No  limit  

Fox,  Red  (including 
Cross,  Biack,  and  Sil- 
ver Phases); 
No  limit  


Open  season 


Lynx; 

No  limit  

Marten: 

No  limit  

Mink  arxj  Weasel: 

No  li.nnit  

Muskrat: 

No  limit  

Otter; 

No  limit  

Wolf: 

No  limit  

Wolverine: 

No  limit  


Dec.  1-Apr.  15 
Dec.  1-May  15. 

Dec.  1-Feb.  15. 

Dec.  1-Feb.  15. 
Dec.  1-Feb.  15. 
Dec.  1-Feb.  15. 
Dec.  1-Feb.  15. 
Dec.  1-Feb.  15. 
Dec.  1-Feb.  15. 
Nov.  10-Apr.  30. 
Nov.  10-Apr.  30. 


(A)  Boats  may  not  be  used  to  take 
bear,  wolves,  or  wolverine,  except  for 
persons  certified  as  disabled. 

(B)  [Reser\'ed]. 


Harvest  limits 


(4)  Unit  4. 

(!)  Unit  4  consists  of  all  islands  ^?Wlh 
and  west  of  Unit  1(C)  and  north  of  Unit 
3  including  Admiralty.  Baranof  . 
Chichagof.  Yakobi.  Inian.  Lemesurier. 
and  Pleasant  Islands; 

(ii)  In  the  following  areas,  the  taking 
of  wildlife  for  subsistence  uses  is 
prohibited  or  restricted  on  public  lands; 

(A)  The  Seymour  Canal  Closed  Area 
(Admiralty  Island)  including  all 
drainages  info  northwe.stern  Seymour 
Canal  between  Staunch  Point  and  ihe 
southernmost  tip  of  the  unnamed 
peninsula  separating  Swan  Cove  and 
King  Salmon  Bay  including  Swan  and 
Windfall  Islands,  is  closed  to  the  taking 
I  of  bears; 

j      (B)  The  Salt  Lake  Bay  Closed  Area 
(Admiralty  Island)  including  all  lands 
within  one-fourth  mile  of  Salt  Lake 
above  Kiutchman  Rock  at  the  head  of 
Mitchell  Bay,  is  closed  to  the  taking  of 
bears; 

(C)  Port  Althorp  (Chichagof  Island). 
that  area  within  the  Port  Althorp 
watershed  south  of  a  line  from  Point 
Lucan  to  Salt  Chuck  Point  (Trap  Rock), 
is  closed  to  the  taking  of  brown  bears; 

(D)  Northeast  Chichagof  Controlled 
Use  Area  (NECCUA)  consisting  of  all 
portions  of  Unit  4  on  Chichagof  Island 
north  of  Tenakee  Inlet  and  east  of  the 
drainage  divide  from  the  northwest 
point  of  Gull  Cove  to  Port  Frederick 
Portage,  including  all  drainages  into 
Port  Frederick  and  Mud  Bay.  is  closed 
to  the  use  of  any  motorized'land  vehicle 
for  brown  bear  hunting,  or  for  the  taking 
of  marten,  mink,  or  weasel. 

(iii)  Unit-specific  regulations; 


Hunting: 
Brown  Bear; 
Unit  4— Chichagof  Is- 
land south  and  west 
of  a  line  that  follows 
the  crest  of  the  island 
from  Rock  Point  (58° 
N.  lat.,  136°21' W. 
long.),  to  Rodgers 
Point  (57=  35'  N.  lat.. 
135°  33' W.  long.)  in- 
cluding Yakobi  and 
other  adjacent  is- 
lands; Baranof  Island 
south  and  west  of  a 
line  which  follows  the 
crest  of  the  island 
from  Nismeni  Point 
(57°34'N.  lat.,  135° 
25'  W.  long.),  to  the 
entrance  of  Gut  Bay 
(56°44'N.  lat  134° 
38'  W.  long.)  includ- 
ing the  drainages  into 
Gut  Bay  and  includ- 
ing Kruzot  and  other 
adjacent  islands— i 
bear  every  four  regu- 
latory years  by  State 
registration  permit 
only. 

Unit  4— that  portion 
in  the  Northeast 
Chichagof  Con- 
j  trolled  Use  Area— 

I  1  bear  every  four 

I  regulatony  years  by 

'         State  registration 

permit  only. 
I       Remainder  of  Unit 
4 — 1  bear  every 
i  four  regulatory 

!         years  by  State  reg- 
istration permit  only 
j  Deer: 

6  deer;  however, 
antlerless  deer 
may  be  taken  only 
from  Sept.  15-Jan 
31. 
Goat: 
1  goat  by  State  reg- 
[  istration  permit  only. 

1  Coyote: 

I      2  coyotes  

.  Fox,  Red  (including 
Cross.  Black,  and  Sil- 
ver Phases); 

'      2  foxes 

i  Hare  (Snowshoe  and 
Tundra): 

5  hares  per  day  

Lynx: 

2  lynx  

Wolf: 

5  wolves  

Wolvenne: 
1  wolvenne  


Open  season 


Sept.  15-Dec.  31. 
Mar.  15-May  31. 


Mar.  15-May  20. 


Sept.  15-Dec.  3i. 
Mar.  15-May  20. 


Aug.  1-Jan.  31 


Aug.  1-Dec.  31. 
Sept.  T-Apr.  30. 

Nov.  1-Feb.  15. 


Sept.  1-Apr.  30. 
Dec.  1-Feb.  15. 
Aug.  1-Apr.  30. 
Nov.  10-Feb.  '5. 
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Harvest  limits 

Open  season 

Grouse  (Spruce.  Blue. 

Ruffed,  and  Sharp- 

tailed); 

5  per  day.  10  m  pos- 

Aug. 1-May  15. 

session. 

Rarmigan  (Rock.  Wil- 

low, and  White- 

tailed): 

20  per  day.  40  in 

Aug.  i.-May  i5. 

possession. 

Trapping: 

Beaver: 

Unit  4— that  portion 

Dec.  1-May  15. 

east  of  Chatham 

Strait— No  limit. 

Remainder  of  Unit  4 

No  open  season 

Coyote; 

• 

No  limit  

Dec  1-Feb  15 

Fox.  Red  (including 

Cross,  Black,  and  Sil- 

ver Phases); 

No  limit  

Dec.  1-Feb.  if 

Lynx: 

No  limit  

Oec  1-Feb  15 

Marten: 

Unit  4— Chichagof  Is- 

No open  season 

land. 

Remainder  of  Unit 

Dec.  I -Feb.  15. 

4 — No  limit. 

Mink  and  Weasel: 

Unit  4 — Chichagof  Is- 

No open  season. 

land. 

Remainder  of  Unit 

Dec.  l-Fc-b  15. 

4— No  limit. 

f/uskral: 

No  limit  

Qec  1-Feb   "b 

Otter: 

No  limit 

Dec   i-Feb   15 

Wolf: 

No  limit 

Nov   iG-Apr    30. 

Wolverine; 

No  limit  

Nov.  10-Apr   30. 

(3)  Unit  .■». 

(i)  Unit  5  consists  of  .ill  (iuif  uf  Al;isk.i 
c!i-c:ii:;(g(rs  an  islands  Iwtwet'n  C.ip«* 
Fairwcither  and  tlu^  «;eriter  liiu'  of  Ii  v 
Bay  including  the  Guyot  Hills; 

(a)  Unit  .')(,\)  consists  ot  all  dniin.igcs 
oust  of  V;ikutat  Bay,  Discnchantnienl 
Bay.  and  the  ea.sfHrn  edgf!  of  Huhb.ird 
Glacier,  and  includt^s  Iho  islands  of 
Yakutiit  and  Disfmchantnnmt  Bays; 

(B)  Unit  3(B)  consists  of  lh«^  rem. lindcr 
of  Unit  r>; 

(ii)  Public  lands  within  Gl-u.icr  Bay 
National  Park  art;  i;lose(l  to  .ill  taking  of 
wildlife  for  subsistence  uses. 

(iii)  Unit-specific  ri'gulnlion.s; 

(A)  Bait  may  be  vwd  to  hunt  bhu  k 
bear  betwneii  April  l.">  and  Juno  15; 

(B)  Boots  may  not  be  used  to  take 
ungidatps,  boar,  wolves,  or  wolvftrinc 
e.\<;ept  for  persons  (  ertified  as  disablini. 

(C)  Ur.it  5  is  open  to  brown  bear 
huMtirig  by  Federal  registration  ponnit 
in  lieu  of  a  resident  tag;  no  resident  tag 
is  required  for  faking  a  brown  boar  in 
Unit  5,  provided  that  tht;  hunter  h.is 
obtainud  a  Fedeml  registration  prtrnii! 
Iirior  to  hunting. 


(U)  The  taking  by  residents  of  Unit 
5(A)  of  up  to  10  moose  per  regulatory 
year  in  Unit  5(A),  ex(.ept  Nunatuk 
Bench,  is  allowed  for  ceremonial 
potlalches  and  other  ceremonial  uses, 
under  the  terms  of  a  Fedt;ral  rt^gistration 
permit.  Moose  may  be  taken  from 
August  1  through  December  31.  Permits 
will  be  issued  to  individuals  only  at  the 
request  of  ;>  loi  al  organiz.-ition.  This  10 
moose  limit  is  not  cumulative  with  any 
potlatch  moost;  permitted  by  the  State. 


1           Harvest  limits 

i 

Open  season 

Hunting: 

Black  Bear: 

2  tiears.  no  more 

Sept   1-June  30. 

than  one  may  be  a 

blue  or  glacier  t)ear. 

Brown  Bear: 

*" 

1  bear  by  Federal 

Sept.  1-May  3i 

registration  perfr.it 

only. 

Deer:     . 

Unit  5iA)— 1  buck  

Nov.  1-Nov.  30. 

Unit  5(B)  

No  open  season. 

Goat: 

1  goal  by  State  reg- 

Aug  1-Dec.  3l 

istration  permit  only. 

Moose; 

,      Unit  5(A),  except 

Oct    la-Nov.  15. 

Nunatak  BerKh — 1 

antlered  bull  by 

;          State  registration 

permit  only.  The 

season  will  be 

cloced  when  60 

antlered  bulls  have 

been  taken  from 

r 

the  Unit.  The  sea- 

son will  be  closed 

in  that  portion  west 

of  the  Dangerous 

River  when  30  ar;t- 

lered  bulls  have 

been  taken  in  that 

area.  From  Oct. 

15-Oct.  21,  public 

lands  will  be  closed 

to  taking  of  moose. 

except  by  rural 

Alaska  residents  of 

Unit  5(A). 

Unit  5(B)~1  antlered 

Sept.  1-Dcc   15. 

bull  by  State  reg- 

istration permit 

only.  The  season 

will  be  closed  when 

25  antlered  bulls 

'         have  tieen  taken 

1          from  the  e^t:re^y  of 

Unit  5(B). 

Coyote; 

2  coycfes  

Sept.  1  -Apr  30. 

Fox.  Red  (including 

Cross.  Black  and  Sil- 

ver Ptiases); 

> 

2  foxes 

.Nov   1   ffcb  15. 

Hare  (Snowshoe  and 

Tucdia): 

;     5  hares  per  day  

Sept   1  Apt.  30. 

Lynx: 

2  lynx 

Dec.  V  Feb  15. 

■   ■ 

I           Harvest  lirruts 

Open  season 

Wolf; 

5  wolves  

Aug.  1-Apf  30. 

\  Wolvenne: 

1  wolvenne  

Nov.  10-Feb.  i5 

i  Grouse  (Spruce,  Blue. 

Ruffed,  ard  Sharp- 

tailed): 

5  per  day,  10  in  pos- 

Aug. 1-May  ^b 

session. 

j  Ptarmigan  (Ro(.k.  Wil- 

1      low.  and  White- 

tailed); 

20  per  day,  40  m 

Aug.  1-May  15. 

possession. 

■  Trapping 

Beaver: 

1      No  limit      

Nov.  10-May  i5 

Coyote: 

I      No  limit  

Dec  1-Feb  15 

'  Fox.  Red  (including 

Cross.  Black  and  Sil- 

ver Phases)!- 

1      No  limit 

Dec.  1-Feb.  15 

'  Lynx: 

No  limit  

Dec  1-Feb  ^'^ 

Marten: 

No  limit  

Nov.  10-Feb   '.5 

j  Mink  and  Weasel; 

No  lim.l    

Nov.  10-Feb  15. 

Muskrat 

No  limi)     

Dec.  1-Feb.  i5. 

Otter: 

No  limit      

Nov.  10-Feb.  15 

Wolf; 

No  iim.t 

Nov.  10-Apr.  30 

Wolverine. 

No  limit  , 

Nov.  10-Apr.  30. 

(r>)Uiiii  (>. 

(i)  I'liil  I)  consists  of  all  Gulf  of  .Xliisk.t 
.Hid  Prim  e  U  liiiam  Sound  drainages 
from  the  i  eiiier  line  of  Icy  Bay 
(e\clMd!i>:4  the  (iuyot  Hills)  to  Cajic 
Fairfield  in«.liiiliug  Kayak, 
Hinchiuliniiik,  Montague,  and  adjai  em 
islands,  .ind  Middh'ton  Island,  but 
excliirlin-;  Hie  ( Copper  River  drainagi- 
upstream  fnim  Miles  Glacier,  and 
exclufliiig  f  bt;  Nellie  |uan  and  Kin;.;s 
River  dr.im.jges: 

(A)  Unit  f>(A)  consists  of  Gulf  of 
.■Maska  dr.iiu.igeseast  of  Palm  Point  i.e.n 
Kntalla  iiu. hiding  Kanak,  Wingham.  ;iiid  , 
Kay.ik  Isl.iuds; 

(B)  Unit  H|U)  (  onsists  of  Gulf  of 
.Musk.i  i'ud  {;opp(^r  River  Basin 
drain.iges  vve>;t  of  F^^lm  Point  near 
Katalla,  '-asl  nf  the  west  bank  of  the 
Copper  River,  and  east  of  a  line  from 
Fl.ig  Point  to  Cottonwood  Point; 

(C)  Unit  f>(f,')  f:onsists  of  drainages 
u"sl  of  Ihe  west  bank  of  the  Coppi  r 
River,  aixl  west  of  a  line  from  Flag  Point 
to  Cotlnnv.nod  Point,  and  drainages  e;i-.i 
of  ib.H  e.is;  It.irik  of  Rude  River  and 
drain.iges  into  the  eastern  shore  of 
Nel.son  B,iy  and  Orca  Inlet; 

(D)  Up.if  r,(D)  (onsisfs  of  the 
nmiainder  of  U'nit  fi; 


:S044 


Federal  Ret 


(ii)  For  the  following  arcn? 
of  xvildlife  for  subsistence  ti< 
prohiltiiwi  or  restricted  on  p 

(A)  The  Goat  Mountain  )^u 
observation  area,  which  < on* 
portion  of  L?nif  6(B)  bounds 
north  by  Miles  Lake  and  Mili 
on  the  south  and  east  by  Pie; 
River  and  Pleasant  Glacier,  o 
west  by  the  Copper  River,  is 
tiie  taking  of  mountain  goat; 

(H)  The  Heney  Rnr.f?e  go;.!  ( 
area,  which  consists  ot  tiiat  ^ 
Unit  f)(C)  south  of  the  Cof.pe 
Ilijjhway  and  west  of  the  Fva 
(  losed  to  the  taking  of  mount 

(iii)  Unit-sptK:ific  regulalioi 

(.\)  Bail  may  be  used  to  hin 

bear  between  April  15  and  |u 
(B)  Coyotes  may  be  taken  ii 

t.(n)and  r.{C)  with  the  aid  of  j 

lights. 


t 


p  jrt 


Harvest  Itmrts 


Hunting: 

Black  Bear. 

1  t>ear  

Deer: 
J  6eer:  tiowever. 
antlpfless  deer 
may  be  taken  only 
from  Nov.  1-Dec 
31 
Gcats; 

Unrt  6  (A).  (B)— 1 
goat  by  State  reg- 
istration permit  only 

Unit  6(C)  

Unit  6(D)  (subareas 
RG242.  RG243, 
RG224.  RG249. 
RG2G6  and  RG252 
onh/) — 1  goat  by 
Federal  registration 
pernwt  only. 
in  eac)  of  ttieUnit 
6(0)  sutareas, 
goa!  seasons  will 
te  c  osed  wtien 
tiar,  3st  limits  tor 
f^t  subarea  are 
reaclTed.  Harvest 
quotas  are  as  fol- 
lows: BG242— 2 
goats.  RG243— 2 
goats.  RG224— 2 
goats.  RG249— 2 
goats,  RG26<5— 4 
goats.  RG252— t 
goat 
Linrt  6(D)  (subarea 
RG2-:5)— Ttie  tak- 
'og  o(  goats  is  pro- 
t.ibited  on  aH  puWic 
lands 
Coyote: 
Unit  6  (A)  and  (D>— 2 

coyotes 
ilni?6in)— No  limit 


Ope  1  season 


Sepi.  1 
Aug  1 


-  June  30 
)ec.  31. 


Aug  2a  Jan.  3i 


No  oper 
Aug  ? 


No  open 


Sept.  1 

July  1 


Ju  le 
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the  faking 
'S  is 

blic  lands: 


Harvest  limits 


isis  of  (hat 
on  the 
s  Glaiior, 
iant  V'alhn 
id  on  the 
iost'd  to 


bs«-rva(inn 

on  of 
River 
.  River,  is 
lin  goaf. 

s: 

I  black 
le  l.-i: 

Units 
rtificial 


O  Ja 


season 
n  31 


;eason 


-;31 


)r  30 
30 


Unit  6(C)— South  of 
ttie  Copper  River 
Highway  and  east 
of  ttie  Heney 
Range — No  itmrt. 
Remainder  of  Unit 
6(C)— No  limit. 
Fox.  Red  (including 
Cross,  Black  and  Sil- 
ver Phases): 

2  foxes 

Hare  (Snowshoe  and 
Tundra): 

No  limrf  

Lynx: 

2  lynx  

Wolf: 

5  wolves  

Wolverine: 

1  wolverine  

Grouse  (Spruce,  Blue, 
Rufted,  and  Sha.'-p- 
failed): 

5  per  day.  10  in  pos- 
session. 
Ptarmigan  (Rock,  Wil- 
low, and  White- 
tailed): 

20  per  day.  40  m 
possession. 
Trapping: 
Beaver: 
Trapping— 20  beaver 
per  season. 
Coyote: 
i      Unit  6  (A).  (B)  and 
I  (D)— No  limit. 

Unit  6(C)— South  of 
the  Copper  River 
Highway  and  east 
ot  the  Heney 
Range— No  limit 
Remainder  of  Unit 
6(C)— No  limit. 
Fox,  Red  (including 
Cross.  Black  and  Sil- 
ver Phases): 

No  limit  

Lynx: 

No  limit  

Marten: 

No  limt  

Mink  and  Weasel: 

No  limit  

Muskrat: 

No  limit  

Otter 

No  li.mit  

Wolt: 

No  limit   

Wolverine: 
No  limif  


Open  season 


July  1-June  30 
July  1-June  30 

Nov.  1-Feb.  15 

July  1-June  30 
Dec.  15-Jan   15 
Aug.  10-Apr.  30 
Sept   1-Mar  3i 

Aug.  1-May  15 

Aug.  1-May  15 

Dec.  1-Mjr  3^ 

Nov.  10-Mar.  31 
Nov.  lO-Apr   30 

Nov.  10-Mar  31 

Ncv.  10-Feb.  28 
Dec.  15-Jan  15 
Nov.  10- Jan.  31 
Nov.  10-Jan.  3l 
Nov.  10-June  10 
t>Jov.  10-Mar  3i 
Nov.  lO-Mar  31 
Nov.  10-Feb.  28 


(ni'nit  7. 

(i)  Unit  7  consists  of  Gulf  of  Alaska 
(irainagos  between  Gor*>  Point  and  Ca})e 
fvii.'-fleld  including  the  Nellie  Juan  and 
Kings  River  diainnges.  and  including 
the  Konai  River  d.-ainage  upst.'-eam  from 
the  Russian  River,  the  drainoges  into  the 
south  side  of  Turnngaiii  Ann  uvst  of 
iiiu\  including  the  Portage  Creek 
drainage,  and  ea.st  of  15(1"  W,  hmu..  aiut 


all  Kenai  Peninsula  drainages  ea.st  ot 
I5l)°  VV.  long.,  from  Turnagain  Arm  to 
the  Kenai  River; 
i      (ii)  In  the  following  aroas.  the  fakipg 
:  of  wildlife  for  subsistence  uses  is 
I  prohibited  or  restricted  on  public  lands; 

(A)  Kenai  Fjords  National  Park  is 
:  closed  to  all  subsistence  uses; 
I      (B)  The  Portage  Glacier  Clpsed  Area  in 
j  Unit  7.  which  consists  of  Portage  Creek 
;  drainages  between  the  Anchnrage- 

Seward  Railroad  and  Placer  Creek  in 
,  Bear  Valley,  Portage  Lake,  the  mouth  of 
:  Byron  Creek,  Glacier  Creek  and  Byron 
Glacier,  is  closed  to  hunting:  however, 
grou.se,  jitarmigan.  hares,  and  squirrels 
may  be  hunted  with  shotguns  after 
Sentemberl. 
(iii)  L'nit-specific  regulations: 

(A)  Bait  may  be  usecl  to  hunt  black 
bear  b.-lween  April  l.i  and  June  l.S; 
e.xcept  Resurrection  Creek  and  its 
tributaries. 

(B)  IReservedl 


Harvest  limits 


Hunting: 
Black  Bear: 

Unit  7-3  bears  

Coyote: 

No  limit  

Fox,  Red  (including 
Cross,  Black  and  Sil- 
ver Phases): 

2  foxes  

Hare  (Snowshoe  and 
Tundra): 

;      No  limit  

j  Wolt; 

I       Unit  7— that  portion 
within  the  Kenai 
National  Wildlife 
j  Refuge — 2  wolves. 

I       Unit  7— Remainder— 
'  5  wolves. 

:  Wolvenne: 

1  wolverine  

Grouse  (Spruce.  Blue. 
Rutted,  and  Sharp- 
tailed): 

15  per  day,  30  in 
possession. 
Rarmigan  (Rock,  Wil- 
low, and  Whitetailed): 
20  per  day,  40  in 
possession. 
Trapping: 
Beaver; 
20  Beaver  per  sea- 
son. 
Coyote: 

t'Jo  limit  

Fox,  Red  (including 
Cross,  Black  and  Sil- 
ver Phases): 

No  limit  

■  Marten: 

No  limit  

Mmk  and  Weasel: 

No  limit  

Muskrat: 
No  limit  


Open  season 


July  1-June  30 
Sept.  1-Apr  30 

Nov.  1-Feb.  15. 

July  1-June  30. 
Aug.  10-Apr.  30, 

Aug.  10-Apr.  30 
Sept.  1-Mar  31 

Aug.  10-Mar.  31 

Aug.  lO-Mar.  31 

Dec.  1-Mar.  31 
Nov.  10-Feb.  28 

Nov.  iC-Feb.  23 
Nov.  lO-Jan.  31 
Mov   10- Jan.  3i 
Nov   10-May  15. 
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Harvest  limits 

Open  season 

Otter: 

No  limit 

Nov  10-Feb  28 

Wolf: 
No  limit  , 

Nov.  lO-Feb.  28 

Wolverine: 
No  limit  

Nov.  10-Feb  28 

(H)  Unit  H.  Unit  H  (onsists  of  .ill 
islands  southeast  of  the  «;enterline  oi 
Shfilikof  Strait  in(  luding  Kodiak. 
Afognak.  Whalo,  Raspbern,',  Shuvak. 
Spruce,  M,;rmot,  Sitkaliriak.  Amook, 
Uganik,  and  Chirikof  Islands,  the  Trinity 
Islands,  the  Seniidi  Islands,  and  other 
adjacent  islands. 

(i)  A  firearm  may  b^^  used  to  take 
beaver  with  a  trapping  license  in  I'nit 
H  from  Nov.  lO-Apr.  'M). 

(ii)  IRt^servedj. 


Har\'sst  limits 

Open  season 

Hunting; 

Deer; 

Unit  8— ttiat  portion 

Aug   1-Oct.  31. 

of  Kodiak  Island 

north  of  a  line  from 

the  head  of  Set- 

tlers Cove  to  Cres- 

cent Lake  (57°  52' 

N.  lat.,  152°  58W. 

long.),  and  east  of 
a  line  from  the  out- 
let of  Crescent 
Lake  to  Mount 
Ellipon  Peak  and 
from  Mount  Ellison 
Peak  to  Pokati 
Point  at  Whale 
Passage,  and  that 
portion  of  Kodiak 
Island  east  of  a 
line  from  the  mouth 
of  Saltery  Creek  to 
ttie  mouth  at  Elbow 
Creek,  and  adja- 
cent small  islands 
in  Chiniak  Bay — i 
deer;  however, 
antlerless  deer 
may  be  taken  only 
from  Oct.  25-Oct. 
31. 
Unit  8 — that  portion 
of  Kodiak  Island 
and  adjacent  is- 
lands south  and 
west  of  a  line  from 
the  head  of  Terror 
Say  to  the  head  of 
the  south-western 
most  arm  of  Ugak 
Bay — 5  deer;  how- 
ever, anterless 
deer  may  be  taken 
only  from  Oct.  l  — 
Dec.  31. 


Aug.  l-Dec.  31. 


!          Harvest  limits 

Open  season 

Remainder  of  Unit 

Aug. 

1 -Dec.  31. 

8—5  deer;  how- 

ever, antlerless 

deer  may  be  taken 

only  from  Oct.  1- 

Dec.  31;  no  more 

than  1  antlerless 

deer  m,ay  be  taken 

from  Oct   1-Nov. 

30. 

Fox,  Red  (irx;lud:ng 

Cross,  Black  and  Sil- 

ver Phases); 

No  limit  

Nov 

10-Mar  31 

Hare  (Snowshoe  and 

Tundra); 

No  limit  

July 

1-June  30. 

Ptarmigan  (Rock.  Wil- 

low, and  White- 

tailed): 

20  per  day,  40  m 

Aug 

10-Apr.  30. 

possession. 

Trapping; 

Beaver: 

'      30  beaver  f)er  sea- 

Nov. 

lO-Apr.  30. 

son. 

Fox.  Red  (including 

Cross.  Black  and  Sti- 

ver Phases): 

No  limit  

Nov 

^O-Mar  31 

Marten; 

1      No  limit  

Nov. 

10-Jan  31 

Mink  and  Weasel; 

No  limit 

Nov 

10-Jan  S'' 

Muskrat; 

No  limit   

Nov. 

10-June  10. 

:  Otter: 

No  limit 

Nov 

lO-Jan  31 

[U]  Unit  0. 

(i)  Unit  n  consists  of  thf  Alaska 
Peninsula  and  adjacent  islands 
including  draiuagtts  fast  of  False  Fuss, 
Pacific  Ocean  drainages  west  of  and 
excluding  the  Redoubt  Creek  drainage: 
drainages  into  the  south  side  of  Bristol 
Bay,  drainages  into  the  north  side  of 
Bristol  Bay  east  of  Etolin  Point,  and 
including  the  Sanak  and  Siuimagin 
Islands: 

(A)  Unit  *)(A)  consists  of  that  portion 
of  Unit  fl  draining  into  .Shelikof  Strait 
and  Cook  Inlet  between  the  southern 
boundary  of  Unit  IH  (Rfdoubt  Creek) 
and  the  northern  boundary  of  Katmai 
National  Park  and  Freser\e; 

(B)  Unit  n(B)  (  onsists  of  the  Kvichak 
River  drainage: 

(C)  Unit  n(C)  consists  of  the  Alagnak 
(Branch)  River  drainage,  lht»  Naknek 
River  drainage,  and  all  land  and  water 
within  Katmai  .National  Park  ami 
Preserve; 

(D)  Unit  f)(D]  (  onsists  of  all  Alaska 
Peninsula  drainages  west  of  a  line  from 
the  southernmost  head  of  Port  Moller  to 
tht-  head  of  Aineri«^in  Bay  including  the 
Sluunagin  Islands  and  other  islands  of 
Unit  <)  west  of  the  .Shuniigin  Islands; 


(E)  Unit  !1(K)  consists  of  the  remainder 
of  Unit  9: 

(ii)  In  th"  following  areas,  the  taking 
of  wildlife  for  subsistence  uses  is 
prohibited  or  restricted  on  public  lands; 

(A)  Kat)nai  National  Park  is  closed  to 
all  subsistence  uses; 

(B)  The  use  of  motorized  vehicles, 
excluding  ain;raft.  boats,  or 
snowmobiles  used  for  hunting  and 
transporting  a  hunter  or  har\ested 
animal  parts,  is  prohibited  from  Aug.  1- 
Nov.  30  in  the  Naknek  Controlled  Use 
Area,  which  includes  all  of  Unit  9(C) 
within  the  Naknek  River  drainage 
upstream  from  and  including  the  King 
Salmon  Creek  drainage;  however,  this 
restri(,tion  does  not  apply  to  a  motorized 
vehicle  on  the  Naknek-King  Salmon. 
L'ike  Camp,  and  Rapids  Camp  roads  and 
on  the  King  .Salmon  Creek  trail,  and  on 
fro7xn  surf.iies  of  the  Naknek  River  and 
Big  Cn-ek. 

(C)  A  firtionu  may  be  used  to  take 
lx;aver  in  I  *;iit  9(B)  under  a  trapping 
lit.ens)'  from  April  1-May  31. 

(D)  l/i:il  'UB)  (Nondalton  residents 
only)  is  open  (o  brown  bear  hunting  h\ 
Federal  r<grsiration  permit  in  lieu  of  a 
resident  tag;  no  resident  tag  is  recjuircd 
for  taking  a  brown  bear  in  Unit  9(B), 
provided  thai  the  hunter  has  obtained  .i 
Federal  n-gistrntion  permit  prior  to 
hunting. 

(E)  The  (.■.kir)g  by  r(>sidents  of 
Nondalton  of  up  to  fi  bull  moose  per 
reguratory  \ear  in  Unit  9(B)  is  allowed 
for  ceretuorjial  potlatches,  under  the 
terms  ol  a  Federal  permit.  Bull  moovi- 
may  be  taken  from  July  1  through  June 
.■^0.  Permits  will  he  issued  to  individuals 
only  at  the  re<]U(st  of  a  local 
organization.  This  fi  moose  limit  is  imt 
cumulative  with  that  permitted  for 
potlatt  hes  by  the  .State. 


Har\est  limis 

Open  season 

Hunting: 

Black  Beai 

3  bears  

July  l-June  30. 

Brown  Bear; 

Unit  9iB}— Rural  resi- 

Oct. 1-Oct  21. 

dents  of  Nondalton 

May  10-May  25 

only— 1  t)ear  by 

Fedefal  reoistration 

perrr,;t  only. 

Unit  9tB)— 1  bear 

OcL  1-Oci  21  (Odd 

every  (oui  rtgu- 

years  only). 

latorj  vears 

May  10-May25 

(even  years  oniyi 

Unit  9(cf— 1  tjear  by 

Oct.  1-Dec.  31. 

Federal  registration 

May  10-May  25 

permit  onty. 

Caritxju; 

MM6 
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Harvest  Ijmrts 


0|  en  season 


Aug 


No 
July  1 


Sept. 


Aug 
Dec^  1 
Sept.  1 
Dec   1 


Unit  9(A)  and  (C)— 4 

caribou;  however, 

no  more  than2 

caribou  may  be 

taken  Aug.  10- 

Sept  30  and  no 

more  than  1  cari- 
bou may  be  taken 

Oct.  1-Nov.  30. 
Unit  9(B)— 5  caribou: 

however  no  more 

than  2  may  be 

bulls, 

Unit9(D)  

Unit  9(E)— that  por- 
tion south  of  Seal 

Cape  on  tt-ie  Pa- 
cific s»de  o<  the 

Alaska  Peninsula 

divicJe — d  cantxju; 

only  bulls  may  be 

taken  between  July 

1  and  Aug.  9. 
Remainder  of  Unrt 

9(E) — 4  caribou. 
Sheep: 

1  ram  with  7/8  curl 

horn 
Moose: 
Unit  9(A)— 1  anllered 

bull 
Unit  9(B)— 1  antiered 

buJI.  >> 

Unit  9(C)— that  por- 
tion draining  :rto 
the  Naknek  River 
from  the  rKjrttT — 1 
antlered  bull. 
Unit  9(C)— ^^,al  por- 
tion draining  into 
the  Naknek  River 
from  (he  soutti — 1 
antlered  bud.  How- 
ever, during  the 
December  hunt, 
antlerless  rrxwse 
may  be  taken  by 
Federal  registration 
per.Tut  only.  The 
antler'ess  season 
will  be  closed  when 
5  antlertess  mcose 
have  been  taken. 
Public  larxls  are 
closed  dunng  De- 
cember for  the 
hunting  of  moose, 
except  by  eligible 
rural  Alaska  resi- 
dents during  sea- 
sons identified 
above. 
Re,ma:nder  of  Unit 
9iC)— 1  moose; 
however,  antieriess 
moose  may  be 
tat'en  only  from 
Dec  ^-Dec.  31. 
Unit  3iE)— 1  antlered 
bull 

Co>ote. 
2  coyotes Sent   1- 


Aug.  1  -Apr    15 


op: 


Aug.  ■  ^Apr.  30 
Aug.  1  >-Sept.  20. 


-Sept.  15. 
2l^-Sept.  15 


Sept.  1 
Dec   1- 


Sept.  1- 
Dec.  1- 


Sept   1 
Dec.  1- 


0-Mar.  31. 


n  season 
Apr.  30. 


Dec.  31. 
-Sept.  15 
Dec.  31. 


Sept.  15 
Dec.  31 


Sept  15 
)ec.  31 


-  sept.  20 
hec.  31 


\pr.  30 


Harvest  limits 


Fox,  Arctic  (Blue  and 
White): 

I      No  limit  

I  Fox,  Red  (including 
Cross,  Black  and  Sil 
ver  Phases): 

2  foxes 

Hare  (Snowshoe  and 
Turvdra): 

No  limit  

Lynx: 

,      2  lynx  

'  Wolf: 

5  wolves  

Wolverine: 

1  wolverine  

Grouse  (Spruce,  Blue. 
Ruffed,  and  Sharp- 
tailed): 
;       15per  day,  30  in 
possession. 
Ptarmigan  (Rock,  Wil- 
low, and  Whitetailed): 
20  per  day,  40  in 
possession. 
Trapping: 
Beaver: 
Unit  9(B) — 40  beaver 
per  season;  how- 
ever, no  more  than 
20  may  be  taken 
tietween  Apr.  1- 
f^ay  31. 
Remainder  of  Unit 
9 — 40  tieaver  per 
season. 
Coyote: 

No  limit  

Fox.  Arctic  (Blue  and 
White): 

No  limit  

Fox,  Red  (irKludIng 
Cross.  Black  and  Sil- 
ver Phases); 

No  limit  

Lynx: 

No  limit  

Marten: 

No  limit  

M.nk  and  Weasel: 

No  lim.l  

Muskrat: 

No  limit  

Otter: 

No  limit  

Wolf: 

No  limit  

Wolverine: 
No  limit  


Open  season 


Dec.  1-Mar.  15 

Sept.  1-Feb.  15. 

July  1-June  30. 
Nov.  10-Feb.  28 
Aug.  10-Apr.  30 
Sept.  1-Mar.  3i 

Aug.  lO-Apr  30 

Aug.  10-Apr  3C 

Jan   1-May  31 


Jan.  1-Mar.  31. 

Nov    10-Mar.  3i. 
Nov.  10-Feb.  28 

Nov  10-Feb.  28 
Nov.  10-Feb.  28 
Nov.  10-Feb.  28. 
Nov  10-Feb.  28. 
Nov  10-June  10. 
Nov.  10-Mar.  31. 
Nov  10-Mar.  31 
Nov   lO-Feb.  28. 


(10)  Unit  10. 

(i)  L'nit  ]Ocon.si.stst;fti!(.' Aleutian 
I.slands,  I'nimak  Island  ;.nd  the  Prlbilol 
Islnr'ds; 

(ii)  On  Otter  Island  in  the  Pribilot 
Islands  the  taking  of  any  w  ildlife 
species  for  subsistince  u.ses  is 
prohibited. 


-Harvest  limits  |        Open  season 


Hunting: 
Caribou 


Harvest  limits 


'      Unit  10— Unimak  Is- 
'  tend  only. 

Remainder  of  Unit 
10— Mo  limit 
I  Co/ote; 

2  coyotes  

Fox.  Arctic  (Blue  and 
White  Phase): 

No  limit  

Fox.  Red  (rrx;iuding 
Cross,  Black  and  Sil- 
ver Phases); 

2  foxes 

Hare  (Snov/shoe  and 
Tundra); 

No  limit  

Wolf: 

5  wolves  

Wolverine: 

1  wolvenne  

j  Ptarmigan  (Rock,  Wil- 
!      low,  and  White- 
I      tailed): 

j      20  per  day.  40  in 
possession 
Trapping: 
I  Coyote: 

i      2  coyotes  

I  Fox,  Arctic  (Blue  and 
i      White  Phase): 

!       No  limit  

:  Fox,  Red  (including 
Cross,  Black  and  Sil- 
ver Phases): 

'      2  foxes 

i  Mink  and  Weasel: 

No  limit  

j  Muskrat; 

No  limit  

Otter: 

No  limit  

.  Wolf: 

;      No  limit  

Wolverine: 
No  limit  


Open  season 


No  open  season. 
July  1-June  30. 

Sept.  1-Apr.  30. 

July  1-June  30. 

Sept.  1-Feb.  15. 

July  1-June  30. 
Aug.  10-Apr.  30. 
Sept.  1-Mar.  31. 

Aug.  10-Apr.  30 

Sept   1-Apf.  30 
July  1-June  30 

Sept.  1-Feb.  15 
Nov  10-Feb.  28. 
Nov.  10-June  10 
Nov.  10-Mar.  31. 
Nov,  10-lyiar.  31. 
Nov.  10-Feb.  28. 


(11)  Unit  11.  U:i!t  11  t:onsistsofthaf 
area  draining  into  the  headwaters  of  the 
Copper  River  south  ot  Suslota  Crwk  niid 
the  area  drained  by  all  t.'-ibutaries  into 
the  east  bank  of  the  Copper  River 
between  the  confluence  of  Suslota  Creek 
with  the  Slana  River  and  Miles  GIncier. 

(i)  Unit-specific  regulations; 

(A)  Bait  may  be  used  to  hunt  black 
bear  between  April  1.")  rind  June  1."). 

(B)IRe.servedl. 

(ii)  I  Reserved! 


Harvest  limits 


Hunting: 
Black  Bear; 

3  bears  

Caribou 

Sheep; 

1  sheep  

Moose; 

1  antlered  bull 
Coyote; 

2  coyotes  


Open  season 


July  l-June  30. 
No  open  season, 

Aug  lO-Sept.  20. 

Aug.  25-Sept.  20 

Sept.  1-Apr.  30 
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Harvest  limits 


Fox,  Red  (including 
Cross.  Black  and  Sil- 
ver Phases): 

2  foxes 

Hare  {Snowshoe  and 
Tundra): 

No  limit  

Lynx: 

2  lynx  

Wolt. 

5  wolves  , 

Wolverine: 

1  wolvenne  

Public  lands  are 
closed  to  the  taking 
of  wolverine  except 
by  eligible  rural 
Alaska  residents 
dunng  seasons 
identified  above 
Grouse  (Spruce,  Blue, 
Ruffed,  and  Sharp- 
tailed): 

15  per  day.  30  in 
possession. 
Ptarmigan  (Rock.  Wil- 
low, and  White- 
tailed): 

20  per  day.  40  in 
(xissession. 
Trapp.ng: 
Beaver: 
30  beaver  per  sea- 
son 
Coyote: 

No  hmit  

Fox.  Red  (including 
Cross,  Black  and  Sil- 
ver Phases): 

No  limit  

Lynx: 

No  limit  

fvlarten: 

No  limit  

Mink  and  Weasel: 

No  limit  

Muskrat: 

No  limit  

Olier 

On  limit  

Wolf 

No  limit  

Wolvenne: 

2  wolverine  

Public  lands  are 
closed  to  the  taking 
of  wolverine  except 
by  eligible  rural 
Alaska  residents 
during  seasons 
identified  alx)ve 


Open  season 


Sept   i-Feb.  15 

July  1-June  30 
Dec.  15-Jan.  15. 
Aug.  10-Apr.  30. 
Sept.  1-Jan  31 


Aug   10-f^ar.  31 

Aug.  10-Mar  31. 

Nov.  lO-Apr.  30 
Nov.  10-Mar.  31. 

Nov   lO-Feb.  28 
Dec.  15-Jan.  15. 
Nov.  10-Jan.  31 
Nov.  lO-Jan.  31 
Nov   iQ-June  10. 
Nov.  iQ-Mar.  31 
Nov.  10-Mar.  3i. 
Nov   lO-Jan.  31. 


(12)  Unit  12.  Unit  12  consists  of  the 
Tanano  River  drainage  npstreorti  from 
the  Robertson  River,  including  nil 
drainages  into  the  east  bank  of  the 
Robertson  River,  and  the  White  River 
drainage  in  Alaska,  but  excluding  the 
I-adiie  River  drainage, 
(i)  Unit-specific  regulations: 
(A)  Bait  may  be  used  to  lumt  black 
bear  between  April  15  and  June  30: 


i      (B)  Trapping  of  wolves  in  Unit  12 
I  during  April  and  October  with  a  steel 
j  trap,  or  with  a  snare  using  aible  smaller 

than  "ij  inch  diameter,  is  prohibited, 
i      (ii)  1  Reserved). 


Harvest  limits 


Hunting: 
Biack  Bear: 

3  bears  

Caribou: 

Unit  12— that  portion 
west  of  the 
Nabesna  River 
within  the  drain- 
ages of  Jr.k 
Creek,  Fiainum 
Creek,  and 
Totschunda 
Creek— The  taking 
of  caritKiu  IS  pro- 
hibited on  public 
lands. 

Unit  1 2— that  portion 
lying  east  of  the 
Natiesna  River  and 
south  of  the  Winter 
Trail  running  south- 
east from  Pickerel 
Lake  to  the  Cana- 
dian txjrder — The 
taking  of  caribou  is 
prohibited  on  public 
lands 

Remainder  of  Unit 
12—1  bull. 

1  bjll  caribou  may  be 
taken  by  a  Federal 
registration  permit 
during  a  winter 
season  to  be  an- 
nounced for  the 
rural  Alaska  resi- 
dents of  Tetlin  and 
Northway  only. 
Moose: 

Unit  12— that  portion 
drained  by  the 
Tanana,  N3t)esna, 
and  Chisana  Riv- 
ers east  of  the 
Tetl.n  Reservation 
boundary  and  north 
of  the  Winter  Trail 
f'om  Pickerel  Lake 
to  the  Canadian 
txjrder — 1  antiered 
b'Ji. 

Unit  12— that  portion 
lying  east  of  the 
Nabesna  River  and 
south  of  the  Winter 
Trail  running  south- 
east from  Pickerel 
Lake  to  the  Cana- 
dian border— 1  ant- 
iered bull. 

Unit  12— Remain- 
der—1  antiered 
bull 
Coyote: 
2  coyotes  


Open  season 


July  1-June  30. 
No  open  season 


No  open  season 


Sept   1-Sept.  20 

Winter  season  to  be 
annour>ced  by  the 
Board 


Sept.  1-Sept  15 
Nov.  20-Nov  30. 


Sept.  1-Sept  30 


Sept.  1-Sept  15 


Sept.  1-Apr.  30 


Harvest  limits 

Open  season 

Fox.  Red  (including 

Cross,  Black  and  Sil- 

ver Phases): 

10  foxes:  however. 

Sept 

1-Mar   15 

no  more  than  2 

foxes  may  be 

taken  prior  to  Oct 
1 

Hare  (Snowshoe  and 

Tundra): 

No  limit  

July 

1-June  30. 

Lynx: 

2  lynx  

Nov 

1-Jan  31 

Wolf: 

5  wolves  

Aug 

10-Apr  30 

Wolvenne: 

1  wolverine  

Sept 

1-Mar  31 

Grouse  (Spruce,  Blue. 

Ruffed  and  Sharp- 

:'     tailed): 

;      15  per  day.  30  in 

Aug. 

10-Mar  31 

!         possession 

]  Rarmigan  (Rock.  Wil- 

low, and  White- 

tailed): 

20  per  day.  40  in 

Aug. 

10-Apr.  30 

possession 

i  Trapping: 

1  Beaver; 

1 5  beaver  per  sea- 

Nov 

1-Apr   15 

son 

Coyote: 

No  limit  

Nov 

1-Feb  28 

Fox,  Red  (including 

Cross.  Black  and  Sil- 

ver Phrases): 

No  limit  

Nov 

1-Feb  28 

Lynx: 

No  iimit  

ner 

1-Jan  31 

Marten: 

No  limit  

Nov. 

1-Feb.  28 

Mink  and  Weasel: 

No  limit  

Nov 

1-Feb.  28 

Musk.'at: 

No  'imit  

Sept. 

2b-June  10 

Otter: 

No  limit  

f\lt)V 

1-Apr.  15 

Wolf: 

No  limit  

Oct. 

1-Apr.  30. 

Wolvenne: 

No  lirTMt  

Nov. 

1-Feb  28 

(13)  Unit  13. 

(i)  Unit  13  consists  of  that  area 
westerly  of  the  easi  bnnk  of  the  Cop(H'r 
River  and  drained  b\  ;ill  tribulnrios  into 
the  west  bank  of  the  C()[)p(T  River  from 
Miles  Glacier  and  iiuiuding  the  Skina 
River  drainages  norih  of  Suslota  Creek: 
the  drainages  into  the  Dflta  River 
upstream  from  Falls  Creek  and  Black 
Rapids  Ghicier;  the  drainages  into  the 
Nenana  River  upstream  from  the 
southeast  comer  of  Dennii  National  Hark 
at  Windy;  the  dr.iinnge  into  the  Susitna 
River  upstream  from  its  junction  with 
the  Chulitna  River;flie  drainage  into  the 
east  bank  of  the  Chulitna  River 
upstream  to  its  confluence  with 
Toko?ifbia  River:  the  drainages  of  the 
ChulitnS^River  {.south  of  Dennii  National 
Park)  upstream  from  ils  r  onfluence  with 
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Ihe  Tokosifiia  River;  the 
the  north  bank  of  the  To 
upstream  to  the  base  of  t  i 
Glacier;  the  drainages  in!  a 
Glacier;  the  drainages  inta 
of  the  Siisitna  River  be 
confluences  with  the  Tal  . 
Ghuiitna  Rivers;  the  drai 
north  bank  of  the  Talkeet  i 
drainages  into  the  east  hai 
Chickaloon  River;  the  drr  i 
Matanuska  River  above  it ; 
with  the  Chickaloon  Rive- 

(A)  Unit  13(A)  consist 
of  Unit  13  bounded  by  a  1 
at  the  Chickaloon  River  b 
77.7  on  the  Glenn  Highw; 
the  Glenn  Highway  to  its 
the  Riribnrdson  Highwav,  t 
along  the  Richardson  Hig 
foot  of  Simpson  Hill  at  M  I 
east  to  the  east  bank  of  th( 
River,  then  northerly  alon 
of  the  Copper  River  to  its  i 
the  Gulkana  River,  then  iv  i 
the  west  bank  of  the  Gulk; 
its  junction  with  the  West 
Gulkana  River,  then  west 
west  bank  of  the  West  For 
Gulkana  River  to  its  sourci 
lake,  then  acro.ss  the  divid 
Tyone  River  drainage,  dov 
unnamed  stream  into  the  ' 
then  down  the  Tyone  Riv 
Susitna  River,  then  down 
bank  of  the  Susitna  River 
of  Kosina  Creek,  then  up 
to  its  headwaters,  then  a* 
and  dow  n  Aspen  CrcH^k  to 
River,  then  southerly  alon^ 
boundary  of  Unit  13  to  the 
River  bridge,  the  point  of 

(B)Unit  13(B)  consists  0 
of  Unit  13  bounded  bv  a  . 
at  the  contluoncre  of  the  C_ 
and  the  Gulkana  River,  thf 
bank  of  the  Copper  River  f< 
River,  then  up  the  Gakona 
Gakona  Glacier  to  the  boun^ 
13,  then  westerly  along  the 
Unit  13  to  the  .Susitna  Gla< 
.southerly  along  the  west  br 
Susitna  Glacier  and  the  Su 
the  Tyone  River,  then  up  t 
River  and  across  the  dividi 
headwaters  of  the  West  Fo 
Chilkana  River,  then  down 
Fork  of  the  Gulkana  River 
confluenc;  of  liie  Gulkana 
Copper  River,  th(!  point  of 
(C)  Unit  13(C)  consi.stso 
of  Unit  13  east  of  theCakc; 
Gakona  Glac.ier; 

(L))Unit  13(D)  «:onsi.stso 
of  Uni;  13  south  of  Unit  13 

(F)Unil  13(F)  consists  o 
n.'mninderof  Unit  i.-?; 


Jrainages  into 
ositna  River 
!  Tokositna 
the  Tokositna 
the  east  bank 

its 
eefna  and 
ages  into  the 
a  River;  the 
ik  of  the 
nages  of  the 
onfluencK 


e- 


..o  ) 


■I 


}f 


A 
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lof  that  portion 
ne  beginning 
dge  at  Mile 
.■.  then  along 
ir.ction  with 
hen  south 
wav  to  the 

111..'),  then 
Copper 
the  ea.st  bank 
in(.tion  with 
irtherly  along 
na  River  to 
Fork  of  the 
ly  along  the 
of  the 

'.  an  unnamed 
into  the 
n  an 

■yone  River, 
to  the 
e  southern 
}  the  mouth 
ina  Creek 
the  divide 
he  Talkw'tna 
the 

Cl'.ickaloon 
igiiuiing: 

that  portion 
j\e  beginning 
per  River 
up  the  east 
the  Gakona 
tiverand 
ary  of  Unit 
boundary  of 
er,  then 
a  ik  of  the 
•f  tna  River  to 
Tyone 
lo  the 
.  of  the 
t  le  West 

the 
f  iver  and  the 
i)  ^ginning: 

hat  portion 
; 1  River  and 
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(ii)  Within  the  following  areas,  the 
taking  of  wildlife  for  subsistence  u.ses  is 
[irobibited  or  restricted  on  public  lands: 
^  (A)  Lands  within  Mount  McKinley 
National  Park  as  it  existed  prior  to 
December  2.  1980,  are  closed  to 
subsistence.  Subsi.stence  uses  as 
authorized  by  § .2.5(k)(13)  are 


Harvest  limits 


permitted  in  Denali  National  Preserve 
and  lands  added  to  Dtinali  National  Park 
on  December  2,  1980; 

(B)  Use  of  motorized  vehicles  or  pa(  k 
animals  for  hunting  is  prohibited  from 
Aug.  .5-Aug.  2.0  in  the  Delta  Controlled 
Use  .Area,  the  boundary  of  which  is 
defined  as:  a  Ifne  beginning  at  the 
connuence  of  Miller  Creek  and  the  Delta 
River,  then  west  to  verti(H^l  angle  bench 
mark  Miller,  then  west  to  include  all 
drainages  of  Augustana  Creek  and  Black 
Rapids  Glacier,  then  north  and  east  to 
include  all  drainages  of  McGinnis  Creek 
to  its  coiifluence  with  the  D(dta  River, 
then  east  in  a  straight  line  3«;ross  the 
Delta  River  to  Mile  236.7  Ri(.hardson 
Highway,  then  north  along  the 
Richardson  Highway  to  its  junction  with 
the  Alaska  Highway,  then  east  along  the 
Alaska  Highway  to  the  we.st  bank  of  th- 
Johnson  River,  then  south  along  the 
west  bank  of  the  Johnson  River  and 
Johnson  Glacier  to  the  hnad  of  the 
Canwell  Glacier,  then  west  along  the 
north  bank  of  the  Canwell  Glai.ier  and 
Miller  Creek  lo  the  Delta  River:  j 

(C)  Fx<:e[)t  for  a<;cess  and  ' 

transportation  of  harvested  w  ildlife  on 
Sourdough  and' Haggard  Creeks.  Meiers  ' 
Lake  trails,  or  other  trails  designated  by  I 
the  Board,  the  use  of  motorized  vehicles  \ 
for  subsistence  hunting,  is  prohibited  in  ' 
the  Sourdough  Controlled  Use  Area. 
The  Sourdough  Controlled  Use  ArtM  j 

consists  of  that  portion  of  L!nit  13(B)  ' 

bounded  by  a  line  hegitming  at  the 
confluence  of  Sourdough  Crt>ek  and  the 
Gulkana  River,  then  north;:rly  along 
Sourdough  Creek  to  the-Richiirdson 
Highway  at  approximaJelv  Mile  14K. 
then  north(>rly  along  the  Richardson 
Highway  to  the  .Meiers  «:reuk  Trail  at 
approximately  Mile  170.  then  we.sterly 
along  the  trail  to  the  Gulkana  River.    '       ' 
then  southerly  along  the  east  bank  of  the 
Gidkana  River  to  its  confluence  with 
Sourdoiigh  CriH>k,  the  point  of 
beginning. 

(iii)  Unit-.sperific  n-guia'.ions: 
(A)  Bait  may  be  used  to  hunt  black 
bear  between  April  I.")  and  jmu'  1;") 
(n)|Resen.eril. 


Harvest  limits 


f  ibat  portion 
lie 


Hunting: 
Black  Bear; 
3  bears  . 
Caribou; 


Open  season 


July  1  -June  30. 


2  cantiou  by  Federal 
registration  permit 
only.  Hurting  within 
trie  Trans-Alaska 
Oil  Pipelip*  rigtit- 
o(-way  is  protiil> 
ited.  Ttie  right-of- 
way  IS  identified  as 
the  area  occupied 
by  the  pipeline 
(buried  or  atxjve 
ground)  and  the 
cleared  area  25 
feet  on  either  side 
of  the  pipeline. 
Sheep: 
Unit  13 — excluding 
Unit  13(0)  and  the 
Tok  and  Delta 
Management 
^  Areas— 1  ram  v/ith 

'.8  cu'l  ho»n. 
Moose: 
1  antiered  buH  n.cxjse 
'  by  Feceral  recisfra- 

I  tion  pe^'T.ij  oniy; 

j  only  1  perrrirt  w:l| 

t3e  issued  per 
household. 
'  Coyote: 

i       2  coyotes  

I  Fox.  Red  (including 
i      Cross.  Black  and  S.l- 
I      ver  Phases): 

i      2  foxes  

j  Hare  (Srovi/shc*  and 
j       Tundra): 

No  IirPiit  

,  Lynx: 

!      2  lynx  ..., 

!  Wolf: 

5  wolves  

I  Wolverine: 

1  wolverine  

Public  la--.ds  are 
j         Closed  to  tr.e  taking 
of  wolverine,  ex- 
cept by  eligible 
ruial  Alaska  resi- 
dents during  sea- 
sons identi!7ed 
ahxj'.e 
Grouse  (Spruce,  Sloe. 
Ruffed,  and  Sharp- 
tailed): 

15  per  da.',  30  m 
possession. 
Rarmigan  (Rock,  Wil- 
low, ard  While- 
tailed): 

20  per  day,  40  in 
possession. 
Trapping: 
Beaver: 
30  tfeavei  fier  sea- 
son. 
Coyote; 

No  limit 

Fox,  Red  (including 
Cross.  Black  and  Sil- 
ver Ptiases): 

No  limit  

Lynx: 


Open  season 


Aug.  10-Sept.  20 
Jan.  5-Mar.  3i 


Aug.  10-Sept.  20 


Aug.  25-Sept.  20 


Sept.  1-Apr.  30 

Sept   1-Feb.  15. 

July  1-June  30 
Dec.  15-Jan.  is. 
Aug.  10-Apr.  30. 
Sept.  1-Jan  3i 


Aug.  10-Mar  3i 

Aug.  10-Mar  31 

Oct.  10-Apr  30. 
Nov.  10-Mac  31 

Nov.  lO-Feb.  23. 


Harvest  limits 

Open  season 

No  limit  

Dec.  15-Jan.  15. 

Marten: 

No  limit  

Nov   10-Jan  31 

Mink  and  Weasel; 

No  limit  

Nov   10-Jan  31 

Muskrat; 

No  limit  

Nov  10- June  10 

Otier: 

No  limit  

Nov   10-Mar  31 

Wolf: 

No  limit  

Nov.  10-Mar.  31 

Wolverine; 

2  wolverine  

Nov   lO-Jan  31 

Public  lands  are 

closed  to  the  taking 

of  wolverine,  ex- 

cept by  eligible 

rural  Alaska  resi- 

dents during  sea- 

sons Identified 

atx)ve 

(14)  Unit  14. 

(i)  Unit  14  consists  of  drainages  into 
the  nortlj  side  of  Turnagain  Arm  west  of 
and  ex(,luding  the  Portage  Creek 
drainage,  drainages  into  Knik  Arm 
excluding  drainages  of  the  Chickaloon 
and  Matanuska  Rivers  in  Unit  13. 
drainages  into  the  north  side  of  Cook 
Inlet  east  of  the  Susitna  River,  drainages 
into  the  east  bank  of  the  Susitna  River 
downstream  from  the  Talkeetna  River, 
and  drainages  into  the  south  bank  of  the 
Talkeetna  River; 

(A)  Unit  14(A)  consists  of  drainages  in 
Unit  14  bounded  on  the  west  by  the 
Susitna  River,  on  the  north  bv  U'illow 
Creek,  Peters  Creek,  and  by  a  line  from 
the  head  of  Peters  Creek  to  the.  head  of 
the  Chickaloon  River,  on  the  east  bv  the 
ea.stern  boundary-  of  Unit  14.  and  on  the 
stmth  by  Cook  Inlet.  Knik  Arm,  the 
soutii  b;ink  of  the  Knik  River  from  its 
mouth  to  its  junction  with  Knik  Glacier, 
across  ;he  face  of  Knik  Glacier  and  along 
the  north  side  of  Knik  Glacier  to  the 
I'nit  f>  boundary; 

(H)  Unit  14(B)  consists  of  thai  portion 
of  Unit  14  north  of  Unit  14(A): 

(C)  Unit  14(C)  consists  of  that  portion 
of  Unit  14  .south  of  Unit  14(A); 

(ii)  In  the  following  areas,  the  taking 
of  wildlife  for  subsistence  u.ses  is 
prohibited  or  restricted  on  publit:  lands: 

[.\)  The  F'ort  Richardson  Management 
Area,  consisting  of  the  Fort  Richardson 
Mililarv-  Reservation,  is  re.strict'd  to  the 
subsistence  taking  of  imgulates,  hear, 
wolves,  or  wolverine  by  permit  only; 

(B)  The  Anchorage  Management  Area, 
consisting  of  all  drainages  south  of 
lilmendorf  and  Fort  Richardson  military 
reservations  and  north  of  and  iiu:lu{ijng 
Kainbow  Creek  is  closed  to  subsistence 
Inking  of  wildlife  for  subsistewK.e  uses. 

(liij  L'n it-specific  regulatiuiis; 


(A)  In  Unit  14(A).  bait  may  be  u.sed  to 
hunt  black  bear  betwoen  April  13  and 
Mav  25; 

(B)  In  Unit  14(B),  bait  may  be  used  to 
hunt  black  bear  between  April  15  and 
Mav  31. 


Harvest  limits 

Hunting: 
Black  Bear: 
Unit  14(A)  and  (O— 

1  bear. 
Brown  Bear: 

Unit  14(A)— 1  bear 
every  four  regu- 
latory years. 
Coyote: 

Unit  14(A)  and  (C)— 

2  coyotes. 
Fox.  Red  (including 

Cross.  Black  and  Sil- 
ver Phases): 

Unit  14—2  foxes 

Hare  (Snowshoe  and 

Tundra): 

Unit  14(A)— 5  hares 
per  day. 

Unit  14(C)— 5  hares 
per  day. 
Lynx; 

2  lynx  

Wolf: 

5  wolves  

Wolvenne: 

1  wolvenne  

Grouse  (Spruce,  Blue, 

Ruffed,  and  Sharp- 
tailed): 

Unit  14(A)— 15  per 
day,  30  in  posses- 
sion. 

Unit  14(C)— 5  per 
day,  10  in  posses- 
sion. 
Ptarmigan  (Rock.  Wil- 
low, and  White- 

taileo): 

Unit  14(A)— 10  per 
day.  20  in  posses- 
sion. 

Unit  14(0— 10  per 
day,  20  in  posses- 
sion. 

rjemainder  of  Unit 
14—20  per  day,  40 
in  possession. 
Trapping: 
Beaver: 

Umt  14(A)— 30  bea- 
ver per  season. 

Unit  14(C)— that  por- 
tion within  the 
drainages  of  Gla- 
cier Creek,  Kern 
Creek  Peterson 
Creek,  the 
Twentymile  River 
and  the  drainages 
of  Knik  River  out- 
side Chugach 
State  Park— 20 
t>caver  per  season. 
Coyot^-: 

Unit  14(A)— tvio  limit   . 


Open  season 


July  1 -June  30. 


Sept.  i5-Oct.  10 
May  1 -May  25. 


Sept.  1-Apr.  30. 

Nov.  1-Feb.  15 

July  1  -June  30. 
Sept.  8-Apr.  30 

Dec.  15-Jan  15 
Aug  10-Apr.  30 
Sept.  1-Mar  31. 

Aug.  10-Mar.  31 
Gept  8-Mar.  31 . 


Aug  10-Mar  31 
Sept.  8-Mar,  31. 
Aug.  10-Maf  3i. 


Nov.  10-Apr  30 
Dec,  l-Apr.  15. 


f^Jov.  10-Mar.  31 


Harvest  limits 

Open  season 

Unit  14(C)— No  limit  . 

Nov  10-Feb  28 

;  Fox,  Red  (including 

Cross,  Black  and  Sil- 

ver Phases): 

,      Unit  14(A)— No  limit  . 

Nov.  10-Feb.  28. 

i      Unit  14(C)— 1  fox  

Nov.  10-Feb,  28 

'  Lynx: 

i      No  limrt  

Dec.  15-Jan,  15 

Marten: 

>      No  limit  

Nov  iO-Jan  31 

Mink  and  Weasel: 

No  limit  

Nov  10-Jan  31 

Muskrat; 

No  limit  

Nov,  10-May  15 

Otter; 

I      Unit  14(A)— No  limit  . 

Nov.  10-Mar,  31 

Unit  14(C)— No  limit  . 

Nov,  10-Feb,  28 

,  Wolf: 

1      Unit  14(A)— No  limit  . 

Nov,  10-Mar,  31 

i      Unit  14(C)— No  limit  . 

Nov,  10-Feb,  28 

!  Wolverine: 

No  limit  

Nov  10-Feb  28 

(15)  Unit  1.5. 

(i)  Unit  1.')  consists  ol  that  portion  ol 
the  Kenai  Peninsula  and  adjarent 
islands  draining  into  the  Gulf  of  Alaska. 
Cook  Inlet  and  Turnagain  Arm  from 
Gore  Point  to  the  point  where  longitude 
line  150°  00'  W.  crossc  s  the  coastline  of 
Chickaloon  Bay  in  Turnagain  Arm. 
including  that  area  lying  west  of 
longitude  line  150°  00'  W.  to  the  mouth 
of  the  Ru.ssian  River,  then  southerly 
along  the  Chuga(.h  National  Forest 
boundary  to  the  u[)!'er  end  of  Upper 
Russian  Lake;ai!d  including  the 
dniinages  into  I'pper  Russian  I  ake  w«;st 
of  the  Clhugarh  National  Forest 
boundary; 

(A)  Unit  l.')(A)  consists  of  that  portion 
f)f  Unit  15  north  of  the  Kenai  River  and 
Skilak  Lake; 

(B)  Unit  15(B)  consists  of  that  portion 
of  Unit  15  south  of  the  Kenai  River  and 
Skilak  lake,  and  north  uf  the  Kasilof 
River.  Tustumena  Lake.  Gla«  ierCrt«'k. 
and  Tustumena  Glacier; 

(C)  Unit  1n(C)  consists  of  the 
remainder  of  Unit  15: 

(ii)  The  Skilak  Loop  Management 
Area,  whir.h  consists  of  that  portion  of 
Unit  15(A)  bounded  by  a  line  b«  ginning 
at  the  eastern  most  junction  ot  the 
Sterling  Highway  and  the  Skil.ik  Looji 
(niih'post  7fi.3).  ihen  due  .south  to  the 
south  bank  of  the  Kenai  River,  then 
.southerly  along  the  south  bank  of  the 
Kenai  River  to  its  (.onflueiice  with 
Skil;ik  Lake,  then  westerly  along  the 
north  shore  of  Skilak  Lake  to  Lower 
Skilak  Lake  Campground,  then 
northerly  along  the  Lower  Skilak  Like 
C«ampground  Road  and  the  Skikik  Looji 
Road  to  its  western  mo.st  junction  with 
the  ■Sterling  liighwav,  then  enstcrlv 
along  the  Sterling  Highway  lo  the  f)oin' 
of  iK'ginning.  is  closed  to  the  taking  nf 
wildlife,  except  that  grouse  and 
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ptarmigan  may  be  laken 
October  1-Mart;h  1  by 
only; 

(iii)  Unit-specific  refill. 

(A)  Bait  may  be  usea  to 
bear  between  April  15  an( 

(B)  The  Ski lak  Loop  \Vi 
Management  Area  is  c 
sub.sistence  trapping  of  fu 

(C)  That  portion  of  Unit 
the  Kenai  River,  Skilak  L 
River,  and  Skilak  Glacier 
trapping  of  marten; 

(D)  Taking  a  red  fox  in 
mean.s  other  than  a  steel 
prohibited. 


en 


losfd 


La  ce 


Un 


tnp 


Harvest  limits 


Hunting: 
Black  Bear: 

3  bears  

Coyote: 

No  limit  

Hare  (Snowshoe  arxl 
Tundra): 

No  limit  

Wolt: 
Unit  15— ihat  portion 
within  the  Kenai 
National  Wildlife 
Refuge— 2  Wolves. 
Unit  IS— Remain- 
der—3  Wolves. 
Wolverine: 

1  Wol-v/erlne  

Grouse  (Spruce,  Blue, 
Ruffed,  and  Sharp- 
tailed): 

15  per  day,  30  in 
possession. 
Ptarm.igan  (Rock,  Wil- 
k)w.  and  White- 
tailed): 

Unit  15  (A)  and  (B)— 
20  per  day,  40  in 
possession. 
Unit  15(C)— 20  per 
day.  40  in  posses- 
sion. 
Unit  15(C)— b  per 
day,  10  In  posses- 
sion. 

Trapping: 
Beaver; 
20  Beaver  per  sea- 
son. 
Coyote: 

No  limit 

Hox,  Red  (includirtg 
Cross,  Black  and  Sil- 
ver Phases): 

1  Fox  

Marten: 
Unit  15(B)— that  por- 
tion east  of  the 
Kenai  River,  SKllak 
Lake,  Skilak  River 
arid  Skilak  Glacier. 
Remainder  of  Unit 
15— No  limit. 
Mink  and  Weasel: 

No  limit  

Muskrat: 


)pen  season 


July 
Sep 

July 
Aug 

Aug. 
Sept 

Aug. 


Aug. 

Aug. 
Jan. 

Dec. 
Nov. 

Nov. 
No 


Nov. 


Nov. 


ly  from 
and  arrow 


tions; 
lunt  black 

lime  l.S; 
dlife 

to 
bearers; 

5(B)  ea.st  of 

,  Skilak 

do.sed  to  the 


Harvest  limits 


lit  15  by  any 
or  snare  is 


No  limit  

Otter: 

Unit  15(A),  (B)— No 
limit. 

Unit  15(C)— No  limit 
Wolf: 

No  limit  

Wolveri.ne: 

Unit  15(B)  and(C)— 
No  limit. 


Open  season 


Nov.  10-May  15. 
Nov.  lO-Jan.  31. 
Nov.  10-Feb.  28. 
Nov.  10-Feb.  28. 
Nov.  10-Feb.  28. 


1-Jui>e  30. 
1-Apr.  30. 

1 -June  30. 
10-Apr.  30. 

10-Apf.  30. 
1-Mar  31. 

10-Mar.  31. 


cp?n 


10-Mar.  31. 

lO-Oec.  31. 

-Mar  31. 

-Mar.  31. 
O-Feb.  28. 

0-Feb.  28. 
season. 


1  >-Jan.  31 . 
1  )-Jan.  31. 


(16)  Unit  l(i. 

(i)  Unit  16  con.si.sts  of  the  drainages 
into  Cook  Inlet  between  Redoubt  Creek 
and  the  Susitna  River,  including 
Redoubt  Creek  drainage,  Kalgin  Island, 
and  the  drainages  on  the  west  side  of 
the  Susitna  River  (including  the  Susitna 
River)  upstream  to  its  confluence  with 
the  Chulitna  River;  the  drainages  into 
the  west  side  of  the  Chulifna  River 
(nicluding  the  Chulifna  River)  upstream 
to  the  Tokositna  River,  and  drainages 
into  the  south  side  of  the  Tokositna 
River  upstream  to  the  base  of  the 
Tokositna  (ilacier,  including  the 
drainage  of  the  Kahiltna  Glacier: 

(A)  Unit  Ifi(A)  consists  of  thiit  portion 
of  Unit  16  east  of  the  ea.st  bank  of  the 
ViMitna  River  from  its  inoulh  upstream 
to  the  Kahiltna  River,  enst  of  the  east 
bank  of  the  K.ihiltna  River,  and  ea.st  of 
the  Kahiltna  Glacier; 

(B)  Unit  16(B)  consists  of  the 
I  remainder  of  Unit  16: 

j      (ii)  T!ie  Mount  McKinley  National 

,  Park,  as  it  existed  prior  to  December  2. 

i  1980.  is  closed  to  sub,«istc'nce  uses. 

j  Subsistence  u.ses  as  authorized  by 

§ -21(k)(16)  are  permitted  in  Denali 

Nation.il  Pre.serve  and  hnds  added  to 
Denali  National  Park  on  Do«;einber  2 
lOttO. 

(iii)  Unif-speciru:  regulations; 

(A)  Bait  may  be  used  to  hunt  black 
bear  between  April  1.1  and  ]vnf  15. 

(B)  [Reserved I. 


Harvest  limits 

Hunting: 

I  Black  Bear: 

3  bears  

I  Caribou; 

j      1  caritcu 

J  Moose: 

j      Unit  16(B)— Redoubt 

I         Bay  Drainages 

;         south  ar,d  west  of, 
and  Including  the 
KListafan  River 
drainage — 1  ant- 
lered  bull. 


Open  season 

July  1-June  30. 
Aug.  tO-Oct.  31. 
Sep!.  1-Sept.  15. 


Harvest  limits 


Remainder  of  Unit 
16(B) — 1  moose; 
however,  antlerless 
moose  may  be 
taken  only  from 
Sept.  25-Sept  30 
and  from  Dec.  1- 
Feb.  28  by  Federal 
registration  permit 
only. 
Coyote: 

2  coyotes  ; 

Fox,  Red  (including 
Cross.  Black  and  Sil- 
ver Phases): 

I      2  foxes 

I  Hare  (Snowshoe  and 
!      Tundra); 

I      No  limit  

Lynx: 

2  lynx  

i  Wolf: 

I      5  wolves  

I  Wolverine: 

;      1  wolverine  

i  Grouse  (Spruce,  Blue, 
Ruffed,  and  Sharp- 
tailed): 

15  per  day,  30  m 
possession. 
Ptarmigan  (Rock,  Wil- 
tow,  and  While- 
I      tailed); 

I      20  per  day.  40  m 
j         possession 
I  Trapping: 
{  Beaver: 

1      30  tieaver  per  se.i- 
I         son. 
!  Coyote: 

i      tjo  limit  

Fox,  Red  (including 
Cross.  Black  and  Sil 
j      ver  Phases)- 

i      No  limit 

I  Lynx 

[      No  limit  

i  Marten: 

No  limit  , 

,  Mink  and  Weaso!: 

j      No  limit  

:  Muskrat; 

j      Nolia.it  

j  Otter: 

I      No  limit  

'  Wolf: 

No  limit 

Wolverine. 
I      No  limit  


Open  season 


Sept.  1-Sept.  30. 
Dec.  1-Feb.  28. 


Sept.  1-Apr.  30 

Sept.  1-Feb.  15. 

July  1-June  30. 
Dec.  15-Jan.  15. 
Aug.  10-Apr.  30. 
Sept.  1-Mar.  31. 

Aug.  10-Mar.  3i. 

Aug.  10-Mar  31. 

Nov.  10-Apr.  30 
Nov.  10-Mar.  31. 

Nov.  10-Feb.  23 
Dec.  15-Jan.  15 
Nov.  10-Jan.  31. 
Nov.  10-Jan.  3i. 
Nov.  lO-June  10 
Nov.  10-Mar.  31 
Nov.  10-Mar.  31. 
Nov.  10-Feb.  28 


(17)  Unit  17. 

i      (i)  Unit  17  ( (insists  of  drainages  into 
i  Bristol  Bay  and  the  Bering  Sea  between 
;  Efolin  Point  and  Cape  Newenham.  and 
:  all  islands  between  these  points 
!  includin;'  Hai;emeist.;r  Island  and  ti-.c 
i  Walrus  Lsl.mds: 

<      (A)  l.'iii;  17(A)  consists  ot  the 
drainages  between  Cape  Newenham  .mk! 
Cape  Cor.staiitiue,  and  Hagemeister 
Isl  md  and  flic  VV.tlnts  Islands; 
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(B)  Unit  17(B)  consi.sts  of  the 
Nushagak  River  drainage  upstream 
from,  and  including  the  Muichatna 
River  drainage,  and  the  Wood  River 
drainage  upstream  from  the  outlet  of 
Lake  Beverley; 

(C)  Unit  17(C)  consists  of  the 
remainder  of  Unit  17; 

(ii)  In  the  following  areas,  the  taking 
of  wildlife  for  subsistence  uses  is 
prohibited  or  restricted  on  public  lands: 

(A)  Except  for  aircraft  and  boats  and 
in  legally  permitted  hunting  camps,  the 
Upper  Muichatna  Controlled  Use  Area 
consisting  of  Unit  17(B),  is  closed  from 
Aug.  1-Nov.  1  to  the  u.se  of  any 
motorized  vehicle  for  hunting 
ungulates,  bear,  wolves  and  wolverine, 
including  transportation  of  hunters  and 
parts  of  ungulates,  bear,  wolves  or 
wolverine; 

(B)  The  Western  Alaska  Brown  Bear 
Management  Area  which  consists  of 
Unit  17(a),  that  portion  of  17(B)  draining 
into  Nuyakuk  Lake  and  Tikchik  Lake, 
Unit  18,  and  that  portion  of  Unit  19  (A) 
and  (B)  downstream  of  and  including 
the  Aniak  River  drainage,  is  open  to 
brown  bear  hunting  by  State  registration 
permit  in  lieu  of  a  resident  tag;  no 
resident  tag  is  required  for  taking  brown 
bears  in  the  Western  Alaska  Brown  Bear 
Management  Area,  provided  that  the 
hunter  has  obtained  a  State  registration 
permit  prior  to  hunting. 

(iii)  Unit-specific  regulations; 

(A)  Bait  may  be  used  to  hunt  black 
bear  between  April  15  and  June  15. 

(B)  [Reserved!. 


Harvest  limits 


Harvest  limits 

Open  season 

Hunting: 

Black  Bear; 

3  bears  

July  1-June  30. 

Brown  Bear: 

Unit  17(A)  and  that 

Sept.  1 -May  31. 

portion  of  Unit 

17(B)  draining  into 

the  Nuyakuk  Lake 

and  TIkchIck 

Lake — 1  bear 

Remainder  of  Unit 

Sept.  20-Oct.  10. 

17(B)— 1  bear 

May  10-May  25. 

every  four  regu- 

latory years 

Unit  17  (O— 1  bear 

Sept.  lO-Oct.  10. 

every  four  regu- 

Apr. 10-May  25. 

latory  years 

Caritx)u: 

Unit  17  (A)  and  (C)— 
that  portion  of 
17(A)  and  (C)  con- 
sisting of  the 
Nushagak  Penin- 
sula south  of  the 
Igushik  River, 
Tuklung  River  and 
Tuklung  HIIJs,  west 
to  Tvativak  Bay — 1 
caribou  by  Federal 
registration  permit. 
Public  lands  are 
closed  to  the  taking 
of  caribou  except 
by  the  residents  of 
Toglak.  Twin  Hills, 
Manokotak, 
Aleknagik, 
Dillingham,  Clark's 
Point,  and  Ekuk 
during  seasons 
Identified  akxjve 

Unit  17  (B)  and  (C)— 
that  portion  of 
1 7(C)  east  of  the 
Nushagak  River— 5 
caritiou;  however, 
no  more  than  2 
caribou  may  t>e 
bulls 
Sheep: 

1  ram  with  full  curl 
horn  or  larger 
Moose: 

Unit  17(B)— that  por- 
tion that  includes 
all  the  Muichatna 
River  drainage  up- 
stream from  and 
Including  the 
Chilchltna  River 
drainage— 1  ant- 
lered  bull 

Remainder  of  Unit 
17(B)— 1  antlered 
bull;  however,  dur- 
ing the  penod  Aug. 
20— Aug.  31  bull 
moose  may  be 
taken  by  State  reg- 
istration permit  only 

Unit  17(C)— that  por- 
tion that  includes 
the  lowithia  drain- 
age and  Sunshine 
Valley  and  ail  lands 
west  of  Wood 
River  and  south  of 
Aleknagik  Lake — 1 
antlered  bull;  how- 
ever, during  the 
penod  Aug.  20- 
Aug.  31  bull  moose 
may  t>e  taken  by 
State  registration 
permit  only 


Open  season 


Jan.  1-Mar.  31. 


Aug.  1-Apr.  15 


Aug.  10-Sept.  20. 
Sept.  1-Sept.  20. 


Aug.  20-Sept.  20. 
Dec.  1-Dec.  31. 


Aug.  20-Sept.  15. 


Harvest  limits 


Remainder  of  Unit 
17(C)— 1  antlered 
bull;  txjwever,  dur- 
ing the  period  Aug. 
20-Aug.  31  bull 
moose  may  be 
taken  by  State  reg- 
istration permit  only 
Coyote: 

2  coyotes  

Fox  Arctic  (Blue  and 
White  Phase): 

No  limit  

Fox,  Red  (including 
Cross,  Black  and  Sil- 
ver Phases): 

2  foxes 

Hare  (Snowshoe  and 
Tundra): 

No  limit  

Lynx: 

2  lynx  

Wolf: 

5  wolves  

Wolverine: 

1  wolverine  

Grouse  (Spruce,  Blue, 
Ruffed,  and  Sharp- 
tailed): 

15  per  day,  30  In 
possession 
Ptarmigan  (Rock,  Wil- 
low, and  Wh'te- 
j      tailed): 
I      20  per  day,  40  in 

possession 
,  Trapping: 
!  Beaver: 

,      Unit  1 7(A)— 20  bea- 
j  ver  per  season 

I      Unit  17  (B)  and  (O— 
!         20  beaver  per  sea- 
son 
Coyote: 

No  limit  

Fox,  Arctic  (Blue  and 
White  Phase); 

No  limit  

Fox,  Red  (including 
Cross,  Black  and  Sil- 
ver Phases): 

No  limit  

Lynx; 

No  limit  

Marten: 

No  limit  

Mink  and  Weasel; 

No  limit  

Muskrat: 

No  limit  

Otter: 

No  limit  

Wolf: 

No  limit  

Wolvenne: 
No  limit  


Open  season 


Aug.  20-Sept.  15. 
Dec.  1-Dec.  31. 


Sept.  1-Apf.  30. 
Dec.  1-Mar.  15. 

Sept.  1-Feb.  15. 

July  1-June  30. 
Nov.  10-Feb.  28. 
Aug.  10-Api.  30. 
Sept.  1-Mar.  31. 

Aug.  10-Apr.  30. 

Aug    10-Apr  30 

Jan.  1-Feb.  28. 
Jan.  1-Feb.  28. 

Nov  10-Mar  31. 
Nov  10-Feb.  28. 

Nov.  10-Feb.  28 
Nov.  10-Feb.  28. 
Nov.  10-Feb.  28 
Nov.  10-Feb.  28. 
Nov.  10-June  10. 
Nov.  10-Mar.  31 
Nov.  10-Mar.  31. 
Nov.  10-Feb.  28 


(18)  Unit  18. 

(i)  Unit  18  consists  of  that  area 
draining  into  the  Yukon  and 
Kuskokwim  Rivers  downstream  from  a 
straight  line  drawn  between  Lower 
Kolskag  and  Paimiut  and  the  drainages 
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t) 


flowing  into  a  Bering  Sea 
Newenbam  on  the  soutii 
including  the  Pastolik  Rivfer 
the  north;  Nunivak,  St.  M|ttheu- 
adjacent  islands  between 
Newenbam  and  the  Pastofk  River: 


rem  Cape 
and 

drainage  on 
and 
Zape 


following 


area  s 


jr 


Loiv 


(ii)  In  th 
of  wildlife  for  subsistence 
prohibited  or  restricted  c 

(A)  The  Kalskag  Control 
which  consists  of  that  porl  i 
bounded  by  a  line  from 
on  the  Kuskokwim  River, 
to  Russian  Mission  on  the 
then  east  along  the  north 
Yukon  River  to  the  old  sit 
then  back  to  Lower  Kalska 
the  use  of  aircraft  for  hunt 
ungulate,  bear,  wolf,  or  w 
including  the  transportatic  i 
hunter  ai.d  ungulate,  bear, 
wolverine  part;  however, 
apply  to  transportation  of 
ungulate,  bear,  wolf,  or  wo 
by  aircraft  between  publicl 
airports  in  the  Controlled 
between  a  publicly  owned 
within  thf;  .  .rea  and  points 
Area; 


bink  < 


,  tlie  taking 
uses  is 
public  lands: 

ed  Use  Area 

on  of  Unit  18 

er  Kalskag 

orthwesterly 

ukon  River, 

of  the 
of  Paimiut, 
:  is  closed  to 
i  ng  any 
verine, 
of  any 
ivolf,  or 

does  not 
hunter  or 
\erine  part 
owned 
Area  or 
lirport 
outside  the 


t  lis 


I  se 


,: 


(B)  The  Western  Alaska 
Management  Area  which 
Unit  17(A).  that  portion  of 
draining  into  Nuyakuk  Lak  ; 
Tikchik  Lake,  Unit  18.  and 
o/Unit  19(A)and(B)dow 
and  including  the  Aniak  Ri 
is  open  to  brown  bear  h 
registration  permit  in  Heu 
tag;  no  resident  tag  is  requi 
brown  bears  in  the  Western 
Brown  Bear  Management 
provided  that  the  hunter  h 
State  registration  permit 
hunting. 

(iii)  Unit-specific  regulati 

(A)  A  firearm  may  be  use 
beaver  under  a  trapping  lie 
18  from  Apr.  1-jun.  10 

(B)  [Reserved). 


Harvest  limits 


Hunting:' 
Black  Bear: 

3  t)ears  .... 
BrowR  Bear 

1  tiear  

Cartiou; 


Juli'  'i 
Sept 


Harvest  limits 


A'ea, 


a; 


priar 


obtained  a 
to 


ms; 


f  n 


to  take 
se  in  Unit 


0|  en  season 


-June  30. 
i-May  31. 


I  rown  Bear 
consists  of 
(B) 
and 

hat  portion 
qstream  of 
er  drainage, 
unt^g  by  State 
a  resident 
I  ed  for  taking 
Alaska 


Unit  1 3— that  portion 
south  of  the  Yukon 
River — Kilbuck  car- 
itxDu  herd;  rural 
Alaska  residents 
domiciled  in 
Tuluksak,  Akiak. 
Akiachak, 
Kwethluk,  Bethel, 
Oscarville, 
Napaaskiak. 
Napakiak, 
I         Kasigiuk, 
I         Atmauthluak, 
Nunapitchuk. 
Tuntutuliak,  Eek. 
Guinhagak, 
Goodnews  Bay, 
Platinum,  Togiak, 
and  Twin  Hills, 
only.  A  Federal 
registration  permit 
is  required.  The 
number  of  permits 
available  for  these 
hunts  will  be  deter- 
mined at  a  later 
date.  The  taking  of 
caribou  will  t>e  pro- 
hibited when  a  total 
Unit  harvest  of  130 
bulls  has  been 
reached  in  either  or 
both  hunts  admin- 
istered by  the 
Board  or  ADF&G. 
Remainder  of  Unit  18 
Moose: 
Unit  18— that  portion 
north  and  west  of  a 
line  from  Cape 
Romanzof  to 
Kuzilvak  Mountain, 
and  then  to  Moun- 
tain Village,  and 
west  of,  but  not  in- 
cluding, the 
Andreafsky  River 
drainage;  and 
those  portions  con- 
tained in  the 
Kanektok  and 
Goodness  drain- 
ages—1  antlered 
bull. 
Remainder  of  Unit 
18—1  antlered 
moose.  A  10-day 
hunt  (1  bull,  evi- 
derKe  of  sex  re- 
quired) will  be 
opened  by  an- 
nouncement some- 
time tietween  Dec. 
1  and  Feb.  28..         I 


Open  season 


Dec.  15-Jan.  9. 
Feb.  23-Mar.  15. 


No  open  season. 

Aug.  25-Sept.  25. 
Winter  season  to 
be  announced. 


Sept.  5-Sept.  25. 


Harvest  limits 


Putjiic  lands  in  Unit 
1 8  are  closed  to 
the  hunting  of 
moose,  except  by 
rural  Alaska  resi- 
dents of  Unit  18 
and  Upper  Kalskag 
during  seasons 
identified  above. 
Coyote: 

2  coyotes  

Fox,  Arctic  (Blue  and 
White  Phase): 

2  foxes 

Fox,  Red  (including 
Cross,  Black  and  Sil- 
ver Phases): 
10  foxes;  however, 
no  nvjre  than  2 
foxes  may  be 
taken  prior  to  Oct. 
1. 
Hare  (Snowshoe  and 
Tundra):: 

No  limit  

Lynx: 

2  lynx  

Wolf: 

5  wolves  

Wolverine: 

I      1  wolverine  

j  Grouse  (Spruce.  Blue, 
j      Ruffed,  and  sharp- 
j      tailed): 

j      1 5  per  day,  30  in 
,  possession. 

;  Ptarmigan  (Rock,  Wil- 
low, and  White- 
tailed): 

20  per  day,  40  in 
possession. 
Trapping: 
Beaver: 

No  limit  

Coyote: 

No  limit  

Fox,  Arctic  (Blue  and 
White  Phase): 

No  limit  , 

Fox,  Red  (including 
Cross,  Black  and  Sil- 
ver Phases): 

No  Hmit  

Lynx: 

No  limit  

Marten: 

No  limit  

Mink  and  Weasel: 

No  limit  

Muskrat: 

No  limit  

Otter: 

No  limit  

Wolf: 

No  limit  

Wolverine: 
No  limit  


Open  season 


Sept.  1-Apr  30 
Sept  1-Apf.  30. 

Sept-  1-Mar.  15. 


July  I^Jone  30. 
Nov.  lO-Mar.  31 
Aug.  10-Apr.  30. 
Sept.  ^-MaT  31 

Aug.  10-Apr.  30. 

Aug.  10-May  30. 

Nov.  1-June  10 
Nov.  10-Mar.  31. 

Nov.  10-Mar.  31. 

Nov.  10-Mar.  31. 
Nov.  10-Mar.  3l 
Nov.  10-Mar.  31. 
Nov.  10-Jan.  31. 
Nov.  10-June  10. 
Nov.  10-Mar.  31. 
Nov.  10-Mar.  3i. 
Nov.  10-Mar.  31. 


(19)  Unit  19. 

(i)  Unit  19  consists  of  the  Kuskokwim 
River  drainage  upstream  from  Lower 
Kalskag: 
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(A)  Unit  19(A)  consists  of  the 
Kuskokwim  River  drainage  downstream 
from  and  including  the  Moose  Creek 
drainage  on  the  north  bank  and 
downstream  from  and  including  the 
Stony  River  drainage  on  the  south  bank, 
excluding  Unit  19(B); 

(B)  Unit  19(B)  consists  of  the  Aniak 
River  drainage  upstream  from  and 
including  the  Salmon  River  drainage, 
the  Holitna  River  drainage  upstream 
from  and  including  the  Bakbuk  Creek 
drainage,  that  area  south  of  a  line  from 
the  mouth  of  Bakbuk  Creek  to  the  radar 
dome  at  Sparrevohn  Air  Force  Base, 
including  the  Hoholitna  River  drainage 
upstream  from  that  line,  and  the  Stony 
River  drainage  upstream  from  and 
including  the  Can  Creek  drainage; 

(C)  Unit  19(C)  consists  of  that  portion 
of  Unit  19  south  and  east  of  a  line  from 
Benchmark  M#1.26  (approximately  1.25 
miles  south  of  the  northwest  corner  of 
the  original  Mt.  McKinley  National  Park 
boundary)  to  the  peak  of  Lone 
Mountain,  then  due  west  to  Big  River, 
including  the  Big  River  drainage 
upstream  from  that  line,  and  including 
the  Swift  River  drainage  upstream  from 
and  including  the  North  Fork  drainage; 

(D)  Unit  19(D)  consists  of  the 
remainder  of  Unit  19; 

,  (ii)  In  the  following  areas,  tiie  taking 
of  wildlife  for  subsistence  uses  is 
prohibited  or  restricted  on  public  land: 

(A)  Lands  within  Mount  McKinley 
National  Park  as  it  existed  prior  to 
December  2, 1980,  are  closed  to 
subsistence  uses.  Subsistence  uses  as 

authorized  by  § .25(k)(19)  are 

permitted  in  Denali  National  Preserve 
and  lands  added  to  Denali  National  Park 
on  December  2,  1980; 

(B)  The  Upper  Kuskokwim  Controlled 
Use  Area,  which  consists  of  that  portion 
of  Unit  19(D)  upstream  from  the  mouth 
of  Big  River  including  the  drainages  of 
the  Big  River,  Middle  Fork,  South  Fork, 
East  Fork,  and  Tonzona  River,  and 
bounded  by  a  line  following  the  west 
bank  of  the  Swift  Fork  (McKinley  Fork) 
of  the  Kuskokwim  River  to  152°50'  W. 
long.,  then  north  to  the  boundary  of 
Denali  National  Preserve,  then  following 
the  western  boundary  of  Denali  National 
Preserve  north  to  its  intersection  with 
the  Minchumina-Telida  winter  trail, 
then  west  to  the  crest  of  Telida 
Mountain,  then  north  along  the  crest  of 
Munsatli  Ridge  to  elevation  1,610,  then 
northwest  to  Dyckman  Mountain  and 
following  the  crest  of  the  divide 
between  the  Kuskokwim  River  and  the 
Nowitna  drainage,  and  the  divide 
between  the  Kuskokwim  River  and  the 
Nixon  Fork  River  to  Loaf  bench  mark  on 
Halfway  Mountain,  then  south  to  the 
west  side  of  Big  River  drainage,  the 
point  of  beginning,  is  closed  during 


moose  hunting  seasons  to  the  use  of 
aircraft  for  hunting  moose,  including 
transportation  of  any  moose  hunter  or 
moose  part;  however,  this  does  not 
apply  to  transportation  of  a  moose 
hunter  or  moose  part  by  aircraft  between 
publicly  owned  airports  in  the 
Controlled  Use  Area,  or  between  a 
publicly  owned  airport  within  the  area 
and  points  outside  the  area; 

(C)  The  Western  Alaska  Brown  Bear 
Management  Area,  which  consists  of 
Unit  17(A),  that  portion  of  17(B) 
draining  into  Nuyakuk  Lake  and 
Tikchik  Lake,  Unit  18,  and  that  portion 
of  Unit  19  (A)  and  (B)  downstream  of 
and  including  the  Aniak  River  drainage, 
is  open  to  brown  bear  hunting  by  State 
registration  permit  in  lieu  of  a  resident 
tag;  no  resident  tag  is  required  for  taking 
brown  bears  in  the  Western  Alaska 
Brown  Bear  Management  Area, 
provided  that  the  hunter  has  obtained  a 
State  registration  permit  prior  to 
hunting. 

(ill)  Unit-specific  regulations; 

(A)  Bait  may  be  used  to  hunt  black 
bear  between  April  15  and  June  30. 

(B)  I  Reserved). 


Harvest  limits 


Harvest  limits 

Open  season 

Hunting: 

Black  Bear: 

3  bears  

July  1-June  30. 

Brown  Bear; 

Unit  19  (A)  and  (B) 

Sept.  1-ly4ay3l. 

that  portion  which 

is  downstream  of 

and  including  the 

Aniak  River  drain- 

age— 1  bear. 

Remainder  of  Unit  19 

Sept.  10-»^ay25. 

(A).  (B),  and  (D)— 

1  bear  every  four 

regulatory  years. 

Qaribou; 

'  Unit  1 9(A)  north  of 

Aug.  10-Sept.  30. 

Kuskokwim  River — 

Nov.  1-Feb.  28. 

1  caritx>u. 

Unit  19(A)  south  of 

Aug.  10-Mar.  31. 

the  Kuskokwim 

River,  and  Unit 

19(B)  (excluding 

rural  Alaska  resi- 

dents of  Lime  Vil- 

lage)— 4  caritxju. 

Unit  19(C)— 1  caribou 

Aug.  10-Oct.  10. 

Unit  19(D)  south  and 

Aug.  10-Sept.  30. 

east  of  the 

Nov.  1-Oan.  31. 

Kuskokwim  River 

and  North  Fork  of 

the  Kuskokwim 

River— 1  caritHDu. 

Remainder  of  Unit 

Aug.  10-Sepf.  30. 

19(D)— 1  caribou. 

Unit  19— Rural  Alas- 
ka residents  domi- 
ciled in  Lime  Vil- 
lage only;  no  indi- 
vidual harvest  limit 
but  a  village  har- 
vest quota  of  200 
caribou;  cows  and 
calves  may  not  be 
taken  from  Apr.  1- 
Aug.  9.  Reporting 
will  tje  by  a  com- 
munity reporting 
system. 
Sheep: 

1  ra.m  with  T/s  curl 

Moose: 

Unit  19— Rural  Alas- 
ka residents  of 
Lime  Village  only — 
No  individual  har- 
vest limit,  but  a  vil- 
lage harvest  quota 
of  40  moose  (in- 
cluding those  taken 
under  the  State 
Tier  II  system);  ei- 
ther sex.  Reporting 
will  t)e  by  a  com- 
munity reporting 
system. 

Unit  19(A)— 1  moose; 
however,  antlerless 
moose  may  bie 
taken  only  from 
Jan.  1-Oan.  10  and 
Feb.  1-Feb.  5. 

Unit  19(B)— 1  ant- 
lered  bull. 

Unit  19(C)— 1  ant- 
lered  bull. 

Unit  19(D)— That  por- 
tion of  the  Upper 
Kuskokwim  Con- 
trolled Use  Area 
within  the  North 
Fork  drainage  up- 
stream from  the 
confluence  of  the 
South  Fork  to  the 
mouth  of  the  Swift 
Fork— 1  antlered 
bull. 

Unit  19(D)— remain- 
der of  the  Upper 
Kuskokwim  Con- 
trolled Use  Area — 
1  bull. 

Remainder  of  Unit 
19(D)— 1  antlered 
bull. 
Coyote: 

2  coyotes  

Fox,  Red  (including 

Cross,  Black  and  Sil- 
ver Phases): 
1 0  foxes;  however, 

no  more  than  2 

foxes  may  be 

taken  prior  to  Oct. 

1. 
Hare  (Snowshoe  and 
Tundra): 


Open  season 


July  1-June  30. 


Aug.  lO-SeoV  20. 
July  l-Jone  .'30. 


Sept.  5-Sep(.  25. 
Jan.  x->San.  10. 
Feb.  1-Feb.  5. 


Sept.  1-Sept.  30. 
Sept.  1-Oct.  10. 
Sept.  1-Sept.  30. 


Sept.  A-SepV  30. 
Dec.  1-fet.  23. 


Sept  A -Sept.  30. 
Dec.  T-Oec.  15. 


Sef^.  I-Apc.  30. 


Sept  1-fjlar.  15. 
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Harvest  limits 


No  limit  

Lynx: 

2  lynx  

Wolf: 

5  wolves  

Wclvenne: 

1  wolvenne  

Grouse  (Spruce.  Blue. 
Ruffed,  and  Sharp- 
tailed): 

15  per  day,  30  in 
possession. 
Ptarmigan  (Rock.  Wil- 
low, and  White- 
tailed): 

20  per  day,  40  in 
posse?s>ion. 
Trappng;' 
Beaver: 

No  li.mit  

Coyote: 

No  limit  

Fox.  Red  (in--  .iing 
Cross.  BiacK  and  Sil- 
ver Phases): 

No  lirrnl  

Lynx: 

No  limit  

Marten: 

No  limit  

Mink  and  Weasel: 

No  limit  

Muskrat: 

No  limit  

Oner: 

No  limit  

Wolf: 

No  limit  

Wolverine: 
No  limit 


Op  ;n  season 


July  1-|June 
Nov.  1 
Aug  1 
Sept. 


30. 
-Feb.  28. 
)-Apf.  30. 
1-Mar.  31. 


Aug.  1(  >-Apf.  30. 


Aug.  K-Apr.  30. 


Nov   1 
Nov.  1 


-Apr   15. 
-Nter.  31. 


Nov 

Nov.  1 
Nov.  1 
Nov.  1 
Nov.  1 
Nov.  1 
Nov.  1-i 
Nov.  1-1 


dii 


e- 


(20)  Unit  20. 

(i)  Unit  20  ronsists  of  the  Vi 
(irninnjje  upstream  from  and  ii 
the  Tozitna  River  drainaj;e  to 
in(.liiding  the  Hamlin  Creek 
drainnges  into  the  south  hanl> 
Yukon  Ri\t.  ;ipstrenm  from  a 
including  the  Charley  River  d 
the  Ladue  River  and  Fortvmil 
dninsges  and  the  Tanana  Riv 
dr;Iin3.^e  north  of  Unit  13  and 
dowiistronm  from  the  ecst  ban 
Robertson  River: 

(A)Unit  20(A)(:on.cistsofth 
of  Unit  20  bounded  on  the  .sou 
Unit  1.1  boundary,  bounded  on 
by  the  \ver.t  br.nk  of  the  Delta  F 
bounded  on  the  north  by  the  n 
of  the  Tanana  River  from  its  c 

with  the  Delta  River  downst 

conOuenc  e  with  the  Nenana  Ri 
bounded  on  the  ue.st  by  the  ea< 
cil  the  Nenana  River: 

(B)  Unit  20(B)  consists  of  dra 
into  the  north  bank  of  the  Tana 
frrjni  and  including  Hot  Spring; 
upstream  to  and  including  th 
Creek  drniii.ige: 

(C)Unit  :■■  ;C)(0!i.sistsoftha 
t'f  Unit  20  bounded  on  the  east 


h 


o  1 
rea  n 


V.    I. 


1-Mar  31. 
'eo  28. 
■eb  28 
eb.  28. 
une  10. 
*pr  15. 
^ar  31. 
lar.  31. 


kon  River 
eluding 

d 

inage. 
fthe 


£n 


rd 


ri 


inage. 
River 


of  the 


t  portion 
by  the 

the  east 

ver. 

rth  bank 

fluenre 

to  its 

/er.  and 

I  bank 

nages 
la  River 
Slough 
anner 


portion 
n  the 


east  bank  of  the  Nenana  River  and  on 
-    the  north  by  the  north  bank  of  the 
Tanana  River  downstream  from  the 
Nenana  River; 

(D)  Unit  20(D)  consists  of  that  portion 
of  Unit  20  bounded  on  the  ea.st  by  the 
east  bank  of  the  Robertson  River  and  on 
the  west  by  the  west  bank  of  the  Delta 
River,  and  drainages  into  the  north  bank 
of  the  Tanana  River  from  its  confluence 
with  the  Robertson  River  dow  nstream 
to,  but  e.xcluding  the  Banner  Creek 
drainage; 

(E)  Unit  20(E)  consists  of  drainages 
into  the  south  bank  of  the  Yukon  River 
upstream  from  and  including  the 
Charley  River  drainage,  and  the  Ladue 
River  drainage: 

(F)  Unit  20(F)  consists  of  the 
remainder  of  Unit  20; 

(ii)  In  the  following  areas,  the  taking 
of  wildlife  for  subsi.stence  uses  is 
prohibited  or  restricted  on  public  land: 

(A)  Lands  within  Mount  McKinley 
National  Park  as  it  existed  prior  to 
December  2,  1980,  are  closed  to 
subsi.stence  uses.  Subsistence  u.ses  as 

authorized  by  §  .25(k)(20)  are 

permitted  in  Denali  National  Preserve 
and  lands  added  to  Denali  National  Park 
on  December  2,  1980; 

(B)  Use  of  motorized  vehicles  or  pack 
animals  for  hunting  is  prohibited  from 
Aug.  .S-Aug.  25  in  the  Delta  Controlled 
Use  Area,  the  boundar>'  of  which  is 
defined  as:  a  line  beginning  at  the 
confluence  of  Miller  Creek  and  the  Delta 
River,  then  west  to  vertical  angle  bench 
mark  Miller,  then  we.st  to  include  all 
drainages  of  Augustana  Creek  and  Black 
Rapids  Glacier,  then  north  and  east  to 
include  all  drainages  of  McGinnis  Creek 
to  its  confluence  with  the  Delta  River, 
then  east  in  a  straight  line  across  the 
Delta  River  to  Mile  23fi.7  Richardson 
Highv.ay,  then  north  along  the 
Richardson  Highway  to  its  junction  with 
the  Alaska  Highway,  then  east  along  the 
Alaska  Highway  to  the  west  bank  of  the 
Johnson  River,  then  south  along  the 
we.st  bank  of  the  Johnson  River  and 
Johnson  Glacier  to  the  head  of  the 
Canwell  Glacier,  then  west  along  the 
north  bank  of  the  Canwell  Glacier  and 
Miller  Creek  to  the  Delta  River; 

(C)  The  Dalton  Highway  Corridor 
Management  Area,  which  consists  of 
those  portions  of  Units  20.  24.  25,  and 
26  extending  five  miles  from  each  side 
of  the  Dalton  Highway  from  the  Yukon 
River  to  milepost  300  of  the  Dalton 
Highway,  is  closed  to  the  use  of 
motorized  vehicles,  except  aircraft  and 
boats,  and  to  licensed  highway  vehicles, 
snowmobiles,  and  firearms  except  as 
piovided  below.  The  u.se  of 
snoxvmobiles  is  authorized  only  for  the 
subsistence  taking  of  wildlife  by 
residents  living  within  the  Dalton 


Highway  Corridor  Management  Area. 
The  use  of  licensed  highway  vehicles  is 
limited  only  to  designated  roads  within 
the  Dalton  Highway  Corridor 
Management  Area.The  use  of  firearms 
within  the  Corridor  is  authorized  only 
for  the  residents  of  Alatna,  Allakaket, 
Anaktuvuk  Pass,  Settles,  Evan.sville. 
Stevens  Village,  and  residents  living 
within  the  Corridor; 

(D)  The  Glacier  Mountain  Controlled 
Use  Area,  which  consists  of  that  portion 
of  Unit  20(E)  bounded  by  a  line 
beginning  at  Mile  140  of  the  Taylor 
Highway,  then  north  along  the  highway 
to  Eagle,  then  west  along  the  cat  trail 
from  Eagle  to  Crooked  Creek,  then  from 
Crooked  Creek  southwest  along  the  west 
bank  of  Mogul  Creek  to  its  headwaters 
on  North  Peak,  then  west  across  North 
Peak  to  the  headwaters  of  Independenr.e 
Creek,  then  southwest  along  the  west 
bank  of  Independence  Creek  to  its 
confluence  with  the  North  Fork  of  the 
Fortymile  River,  then  easterly  along  the 
.south  bank  of  the  North  Fork  of  the 
Fortymile  River  to  its  confluence  with 
Champion  Creek,  then  across  the  North 
Fork  of  the  Fortymile  River  to  the  south 
bank  of  Champion  Creek  and  easterly 
along  the  south  bank  of  Champion  Creek 
to  its  confluence  with  Little  Champion 
Creek,  then  northea.st  along  the  east 
bank  of  Little  Champion  Creek  to  its 
headwaters,  then  northeasterly  in  a 
direct  line  to  Mile  140  on  the  Taylor 
Highway,  is  closed  to  the  use  of  any 
motorized  vehicle  for  hunting  from 
August  5-September  20:  however,  this 
does  not  prohibit  motorized  access  via, 
or  transportation  of  harvested  wildlife 
on,  the  Taylor  Highway  or  any  airpoil: 

(E)  The  Minto  Flats  Management 
Area,  which  consists  of  that  portion  of 
Unit  20  bounded  by  the  Elliot  Highway 
beginning  at  Mile  118.  then 
northeasterly  to  Mile  96,  then  east  to  the 
Tolovana  Hotsprings  Dome,  then  ea.st  to 
the  Winter  Cat  Trail,  then  along  the  Cat 
Trail  south  to  the  Old  Telegraph  Trail  at 
Dunbar,  then  we.sterly  along  the  trail  to 
a  point  where  it  joins  the  Tanana  River 
three  miles  above  Old  Minto,  then  along 
the  north  bank  of  the  Tanana  River 
(including  all  channels  and  sloughs 
e.xcept  Swan  Neck  Slough),  to  the 
confluence  of  the  Tanana  and  Tolovnna 
Rivers  and  then  northerly  to  the  point 
of  beginning,  is  open  to  moose  hunting 
by  permit  only: 

(F)  The  Fairbanks  Management  Area, 
which  consists  of  the  Gold.struam 
subdivision  OSE  Va  SE  'A.  Section  28 
and  Section  33.  Township  2  North. 
Range  1  West,  Fairbanks  Meridian)  and 
that  portion  of  Unit  20(B)  bounded  by 
a  line  from  the  confluence  of  Rosie 
Creek  and  the  Tanana  River,  northerly 
along  Rosie  Creek  to  the  divide  between 
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Rosie  Creek  and  Cripple  Creek,  then 
clown  Cripple*Creek  to  its  c.onfluencji 
with  Ester  Creek,  then  up  Ester  Creek  to 
its  confluence  with  Ready  Bullion 
Creek,  then  up  Ready  Bullion  Creek  to 
the  summit  of  Ester  Dome,  then  down 
Sheep  Creek  to  its  confluence  with 
Croldstream  Creek,  then  easterly  along 
Cjoldstream  Creek  to  its  confluence  with 
First  Chance  Creek,  then  up  First 
Chance  Creek,  to  Tungsten  Hill,  then 
southerly  along  Steele  Creek  to  its 
inti^se<:tion  with  the  Trans-Alaska 
Pipeline,  then  southerly  along  the 
pipeline  right-of-way  to  the  Chena 
River,  then  along  the  north  hank  of  the 
Chena  River  to  the  Moose  Creek  dike, 
then  .southerly  along  Moose  Creek  dike 
to  its  i;itersection  with  the  Tanana 
River,  and  then  westerly  along  the  north 
bank  of  the  Tanana  River  to  the  point  of 
iH'giiuting.  is  open  to  moose  hunting  by 
bou'  and  arro'.v  only: 

(C)  The  Ferry  Trail  Management  Area, 
v\!n<;h  consi.sts  of  that  portion  of  Unit 
Z()(A5  iiounded  on  the  north  by  the  Rex 
Tr;iii;  on  the  west  by  the  east  bank  of  the 
Nt'iiana  River  from  its  intersection  with 
tiie  Rex  Trail  south  to  the  divide 
forming  the  north  bountlary  of  the 
Ligiiite  Creek  drainage;  on  tlie  south  by 
that  divide  easterly  and  southerly  to  thf 
headwaters  of  Sanderson  Cret^k  at 
I'silielli  Peak,  then  along  a 
sfKitlv.vesterly  line  to  the  confluence  of 
Hi'.'iiy  Creek  and  Coal  Cret^k,  then 
i!p,%*retim  easterly  along  the  south  bank 
of  Healy  Creek  to  the  north  fork  ot  Heals 
Creek,  then  along  the  north  fork  of 
Healv  Creek  to  its  headwaters;  on  the 
fiist  by  a  straight  line  from  the 
headwaters  of  Healy  Creek  to  the 
he;id  waters  of  Dexter  Creuk.  then  along 
Di.xter  Creek  to  the  Totatlanika  River, 
then  down  the  east  bank  of  the 
Totatlanika  River  to  the  Hex  Trail  is 
(>;h;ii  to  caribou  hunting  by  pennit  onl\ . 

(iii)  Unit-specific  regulations; 

(A)  Bait  may  be  used  to  hunt  blac  k 
hear  between  April  15  arid  June  .30; 

(B)  Trapping  of  wolves  in  Unit  2l)(E| 
during  April  and  October  with  a  steel 
t.rnp.  or  with  a  snare  using  cable  smaller 
than  "u  inch  diameter,  is  prohibited; 

(C)  The  taking  of  up  to  tnrw-  moose 
jjer  regulatory  year  by  the  residents  of 
Unit  20  and  21  is  allowed  for  the 
(.elebration  known  as  the  Nuclia!a'.voy\a 
Potiatch,  under  the  terif.s  of  a  Federal 
registration  permit.  Permits  will  be 
issued  to  individuals  orjiv  at  the  request 
of  the  Native  Village  of  Tanniia.  This 
thrw;  moose  limit  is  not  cunuilative 
with  that  permitted  by  the  State. 


Harvest  limits 


Harvest  limits 


Hunting: 
Black  Bear: 


Open  season 


3  bears  

Brown  Bear: 

Unit  20— except  Unit 
20(E)— 1  bear 
every  tour  regu- 
latory years. 
Caribou: 

Unit  20(E)— 1  bull  by 
Federal  registration 
permit  only;  the 
season  will  close 
wnen  a  harvest 
quota  for  tlie  . 
Forty'mile  herd  has 
l5een  reached.  The 
harvest  ni-ota  wiH 
tie  determined  by 
the  Board  after 
consultation  with 
ADF&G  and  an- 
nounced before  the 
season  opening. 

Unit  2C(F)— Tozitna 
River  drainage — 1 
cariCiou;  however, 
oniy  bull  caribou 
may  be  taken  Aug. 
10- Sept.  30. 

Unit  20(F)— south  ot 
the  Yukon  River. 

Rema.Tider  of  Unit 
20(F)— 1  bull. 
Moose: 

Urjt  20(A)— the  Ferry 
Trail  Management 
Area — 1  bull  with 
spike-fork  or  50- 
tnch  antlers  or  ant- 
ics with  4  or  more 
brow  tines  on  one 
Side. 

Remainder  ot  Unit 
201A)— 1  anttered 
buM. 

Unit  20(B)— ttiat  por- 
tion v/ithln  the 
Minto  Flats  Man- 
agement Area — 1 
boll  by  Federal  reg- 
istration permit  only 

Unit  20(B)— the 
drainage  of  the 
H/liddle  Fork  of  the 
Chena  River  and 
the  portion  of  the 
Salcha  River  Dram- 
age  ups'.ream  from 
and  inct-jding 
Goose  Creek — 1 
antlered  bull. 

Remainder  of  Unit 
2G(B)— 1  antlered 
bull. 

Unrt  20(0—1  ant- 
lered bull;  however, 
white-phased  or 
partial  albino  (more 
than  50  percent 
white)  moose  may 
not  t>e  taken 


Open  season 


July  1-June  30. 
Sept  1 -May  31- 


Aug.  10-Sept.  30 
Dec.  1-Feb.  28. 


Aug.  10-Sept.  30 
Nov.  26-Dec.  10. 
Mar.  1-Mar.  15. 


No  open  season. 
Aug.  10-Sept.  30 

Sept.  1-Sep«.  20 


Sept  1-Sept.  20 


Sept.  1-Sept.  20 
Jan.  10-Feb.  28 


Sept.  1-Sept  20 


Sept.  1-Sept.  20 
Sept.  1 -Sept.  30 


Harvest  limits 


Unit  20(E)— that  por- 
tion drained  by  the 
Ladue,  Sixty-mile, 
and  Forty-mile  Riv- 
ers (all  forks)  from 
Mile  9'/2  to  Mile 
145  Taylor  High- 
way, including  the 
BourxJary  Cutoff 
Road — 1  antlered 
bull. 

Remainder  of  Unit 
20(E)— that  portion 
draining  Into  the 
Yukon  River  up- 
stream from  and 
including  the  Char- 
ley River  drainage 
to  and  including 
the  Boundary 
Creek  drainages 
and  the  Taylor 
Highway  from  mile 
145  to  Eagle— 1 
antlered  bull. 

Unit  20(F)— that  por- 
tion within  the  Dal- 
ton  Highway  Cof- 
ndor  Management 
Area — 1  antlered 
bull  by  Federal  reg- 
istration permit  only 

Remainder  of  Unit 
20(F)— 1  antlered 
bull. 
Coyote: 

2  coyotes  

Fox.  Red  (including 

Cross,  Black  arid  Sil- 
ver Phases): 

10  foxes;  however, 
no  more  than  2 
foxes  may  be 
taken  prior  to  Oct 
1. 
Hare  (Snowshoe  and 

Tundra): 

No  limit  

Lynx: 

Unit  20(E)— 2  lynx  ..  . 

Remainder  of  Unit 
20—2  lynx. 
Wolf: 

10  wolves  

Wolverine:  ^ 

1  woivenne  

Grouse  (Spruce,  Blue. 

Ruffed,  and  Sharp- 
tailed): 

Unit  20(D;— that  por- 
tion south  of  the 
Tanana  River  ano 
west  of  the  John- 
son River — 15  pet 
day.  30  in  posses- 
sion, provided  that 
not  more  than  5 
per  day  and  10  in 
possession  are 
sharp-tailed  grouse 

Unit  20— Remain- 
der- 15  per  day. 
30  in  possession 


Open  season 


Sept.  1-Sept.  15. 


Sept.  5-Sept  25 


Sept.  1-Sept.  25 


Sept.  1-Sept  25 


Sept.  1-Apr  30 


Sept.  1-Mar  15 


July  1-June  30 

Nov.  1-Jan.  31 
Dec.  1-Jan.  31 


Aug.  10-Apr.  30 
Sept  1-Mar  31 

Acg  25-Mar  31 


Auy.  10-Mar   31. 
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Harvest  limits 


Ptarmigan  (Rcwk,  Wil- 
low, and  Whitetailed): 
Unit  20— those  por- 
tions Within  five 
miles  of  Alaska 
Route  5  (Taylor 
Highway,  txjth  to 
Eagle  and  the 
Alaska-Canada 
boundary)  and  that 
portion  of  Alaska 
Route  4  (Richard- 
son highway) 
south  of  Delta 
Junction — 20  per 
day,  40  in  pxDsses- 
sion. 
Unit  20— Remain- 
der—20  per  day. 
40  in  possession. 
Trapping 
Beaver. 
Unit  20(A).  20(B), 
Unit  20(C),  Unit 
20(E),  and  20(D)— 
that  portion  drain- 
ing into  the  north 
bank  of  the  Tanana 
River,  including  the 
islands  in  the 
Tanana  River — 25 
beaver. 
Remainder  of  Unit 

20(D)— 15  beaver. 
Unit  20(F)— 50  bea 
ver. 
Coyote: 
Unit  20(E)— No  limit 
Remainder  Unit  20 — 
No  limit. 
Fox,  Red  (including 
Cross,  Black  and  Sil- 
ver Phases): 

No  limit  

^ynx: 

Unit  20— No  limit  

Marten: 

No  limit  

Mink  and  Weasef: 

No  limit  

Muskrat: 
Unit  20(E)— No  limit  . 
Remainder  of  Unit 
20— No  Limit. 
Otter: 

No  limit  

Wolf: 
Unit  20(E)— No  limit  . 
Remainder  of  Unit 
20— No  limit. 
Wolverine: 
No  limit  


Aug.  10-Mar.  31. 


A13.  10-Apr.  30. 


Np  /.  1-Api.  T5 


Fel 


No' 


No' 
No' 


Nov 
De( 
Nov 
Nov 


Sep 
Nov 


Nov 

Oct. 

Nov 


Nov 


(21)  Unit  21. 

(i)Uiiit  21  consi.slsof  fir 
the  Yukon  River  upstream 
to.  but  not  including  the 
drainage  on  the  north  bank 
not  including  the  Tanana  _ 
on  the  south  bank;  and  exi 
Koyukuk  River  upstream  a 
from  till-  Diilbi  River  drain; 


Open  season 


1-Apr.  15. 
1-Apr.  15. 


.  1-Feb.  28 
1-Mar.  31. 


. 1-Feb  28 
1-Jan.  31. 
1-Feb.  28. 
1-Feb.  28. 


.  20-June  10. 
1-June  10. 


1-Apr.  15. 

1-Apr.  30. 
1-Mar.  31. 


1-Feb.  28 


inagiis  inio 


rem  Painiiut 

na  River 
and  to,  but 
ver  drainage 
uding  the 
d  including 
tie: 


T(  zit 


Fi 


(A)  Unit  21(A)  consists  of  the  Innoko 
-    River  drainage  upstream  from  and 

including  the  Idifarod  River  drainage, 
and  the  Nowitna  River  drainage 
upstream  from  the  Little  Mud  River; 

(B)  Unit  21(B)  consists  of  the  Yukon 
river  drainage  upstream  from  Ruby  and 
east  of  the  Ruby-Poorman  Road, 
downstream  from  and  excluding  the 
Tozitna  River  and  Tanana  River 
drainages,  and  excluding  the  Nowilna 
River  drainage  upstream  from  the  Little 
Mud  River,  and  excluding  the  Melozitna 
River  drainage  upstream  from  Gravling 
Creek: 

(C)  Unit  21(C)  consists  of  the 
Melozitna  River  drainage  upstream  from 
Grayling  Creek,  and  the  Duibi  River 
drainage  upstream  from  and  including 
the  Cottonwood  Creek  drainage; 

(D)  Unit  21(D)  consists  of  the  Yukon 
River  drainage  from  and  including  the 
Blackburn  Creek  drainage  upstream  to 
Ruby,  including  the  area  west  of  the 
Ruby-Poorman  Road,  excluding  the 
Koyukuk  River  drainage  upstream  from 
the  Dulbi  River  drainage,  and  excluding 
the  Dulbi  River  drainage  upstream  from 
Cottonwood  Creek; 

(E)  Unit  21(E)  consists  of  the  Yukon 
River  drainage  from  Paimiut  up.stream 
to.  but  not  including  the  Blackburn 
Creek  drainage,  and  the  Innoko  River 
drainage  down.stream  from  the  Iditarod 
River  drainage; 

(ii)  In  the  following  areas,  the  taking 
of  wildlife  for  subsistence  u.ses  is 
prohibited  or  restricted  on  public  land: 

(A)  The  Koyukuk  Controlled  Use 
Area,  which  consists  of  those  portions 
of  Units  21  and  24  bounded  by  a  line 
from  the  north  bank  of  the  Yukon  River 
at  Koyukuk,  then  northerly  to  the 
^.onfluences  of  the  Honhosa  and  Kateel 
Rivers,  then  northeasterly  to  tJie 
confluences  of  Billy  Hawk  Creek  and 
the  Huslia  River  (65°57'  N.  lat..  I.'i6<'41' 
W.  long.),  then  easterly  to  the  south  end 
of  Solsmunket  Lake,  then  east  to 
Hughes,  then  south  to  Little  Indian 
River,  then  .southwesterly  to  the  crest  of 
Hochandochtla  Mountain,  then 
.southwest  to  the  mouth  of  Cottonwood 
Creek  then  southwest  to  Bishop  Rock, 
then  westerly  along  the  north  bank  of 
the  Yukon  River  (including  Koyukuk 
Island)  to  the  point  of  beginning,  is 
do.sed  during  moose-hunting  seasons  to 
the  u.se  of  aircraft  for  hunting  moo.se, 
including  transportation  of  any  moose 
hunter  or  moose  part;  however,  this 
does  not  apply  to  transportation  of  a 
moose  hunter  or  moose  part  by  aircraft 
between  publicly  owned  airports  in  the 
controlled  use  area  or  between  a 
publicly  owned  airport  within  the  area 
and  points  outside  the  area;  all  hunters 
on  the  Koyukuk  River  passing  the 
ADF.tC  operated  check  .station  at  Ella's 


Cabin  (1.^)  miles  upstream  from  the 
Yukon  on  the  Koyukuk  River)  are 
required  to  stop  and  report  to  ADF&G 
personnel  at  the  check  station; 

(B)  The  Paradise  Controlled  Use  Area, 
which  consists  of  that  portion  of  Unit  21 
bounded  by  a  line  beginning  at  the  old 
villnge  of  Paimiut,  then  north  along  the 
west  bank  of  the  Yukon  River  to 
Paradise,  then  northwest  to  the  mouth 
of  Stranstrom  Creek  on  the  Bonasila 
River,  then  northeast  to  the  mouth  of  the 
Anvik  River,  then  along  the  west  bank 
of  the  Yukon  River  to  the  lower  end  of 
Eagle  Island  (approximately  45  miles 
north  of  Grayling),  then  to  the  mouth  of 
the  Idafarod  River,  then  down  the  east 
bank  of  the  Innoko  River  to  its 
confluence  with  Paimiut  Slough,  thou 
south  along  the  east  bank  of  Paimiut 
Slough  to  its  mouth,  and  then  to  the  old 
village  of  Paimiut,  is  closed  during 
moose  hunting  seasons  to  the  use  of 
aircraft  for  htmting  moose,  including 
transportation  of  any  moose  hunter  or 
part  of  moose;  however,  this  does  not 
apply  to  transportation  of  a  moose 
hunter  or  part  of  moose  by  aircraft 
between  publicly  owned  airports  in  tin; 
Controlled  Use  Area  or  between  a 
publicly  owned  airport  within  the  area 
and  points  outside  the  area, 
(iii)  Unit-spe<:ific  reeulations: 

(A)  Bait  may  be  used  to  hunt  black 
bear  between  April  15  and  June  30. 

(B)  A  firearm  may  be  used  to  take 
beaver  with  a  trapping  license  in  linil 
21(E)  from  Apr.  1-Iune  1. 

(C)  The  taking  of  up  to  three  moosn 
per  regulatory  year  by  the  residenls  ol 
Unit  20  and  21  is  allowed  for  the 
celebration  known  as  the  Nuchnlavvoyyji 
Potlatch,  under  the  terms  of  a  Federcil 
registration  permit.  Permits  will  be 
issued  to  individuals  only  at  the  request 
of  the  Nutive  Village  of  Tanana.  This 
three  moose  limit  is  not  cumulative 
with  that  permitted  by  the  State. 

(0)  The  taking  of  up  to  three  mooses 
per  regulatory  year  by  the  residents  of 
Unit  21  is  allowed  for  the  celebration 
known  as  the  Kaltag/Nulato  Stickdance. 
under  the  terms  of  a  Federal  registration 
permit.  Permits  will  be  issued  to 
individuals  only  at  the  request  of  the 
Native  Village  of  Kaltag  or  Nulato.  This 
three  moose  limit  is  not  cumulative 
with  that  pennitted  by  the  State. 


Harvest  limits 

Open  season 

Hunting: 

Black  Bear: 

3  bears  

July  1-June  30 

Brown  Bear: 

1  tsear  every  four 
regulatory  years. 
Caribou: 

Sept.  1 -May  31. 

Unit  23  (A),  (B),  (C), 
and  (E)— 1  caribou. 

Aug.  10-Sept.  30 
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Harvest  limits 

Open  season 

Unit  21(0)— North  of 

Aug.  10-Sept.  30. 

ttie  Yukon  River 

Winter  season  to  be 

and  east  of  the 

announced. 

Koyukiik  River  1 

caribou;  however, 

2  ackJitional  caribou 

may  be  taken  dur- 

ing a  winter  season 

to  be  announced. 

Unit  21(D)— Remain- 

July 1 -June  30. 

der  (Western  Arctic 

Caritx)u  herd)— 5 

caribou  per  day; 

however,  cow  can- 

t)ou  may  not  tie 

taken  May  16- 

June  30. 

Moose. 

Unit  21(A)— 1  ant 

Sept.  5-Sept.  30 

lered  bull. 

Nov.  1-Nov.  30. 

Unit  21(B)  and  (G)— 

Sept.  5-Sept.  25 

1  antlered  bull. 

Unit  21(D)— 1  moose; 

Sept.  5-Sept.  25 

however,  antlerless 

Feb.  1-Feb.  5 

moose  may  be 

taken  only  from 

Sept.  21 -Sept.  25 

and  Feb.  1-Feb.  5; 

moose  may  not  be 

taken  within  one- 

haH  miie  of  the 

Yukon  River  during 

the  February  sea- 

son. 

Unit  21(E)— 1  m.oose: 

Sept.  5-Sept.  25 

however,  only  ant- 

Feb. 1-Feb.  10. 

lered  bulls  may  be 

taken  from  Sept. 

5-Sept.  25. 

Coyote: 

2  coyotes  

Sept.  1-Apr.  30 

Fox.  Red  (including 

Cross,  Black  and  Sil- 

ver Phases): 

10  foxes;  however. 

Sept.  1-Mar   15. 

no  more  than  2 

foxes  may  be 

taken  prior  to  Oct. 
1. 
Hare  (Snowshoe  and 

Tundra): 

No  limit  

July  1- June  30 

Lynx: 

2  lynx  

Nov.  1-Feb.  28 

Wolf: 

5  v^oives 

Aug   10-Apr  30 

Wolverine: 

1  wolvenne  

Sept  1-Mar.  31 

Grouse  (Spruce,  Blue, 

Ruffed,  and  Sharp- 

tailed): 

15  per  day.  30  in 

Aug.  10-Apr.  30 

possession. 

Ptarmigan  (Rock,  Wil- 

low, and  Whitetailed): 

20  per  day.  40  in 

Aug   lO-Apr   30 

possession. 

Trapping: 

Beaver: 

Unit  2 HE)— No  Limit 

Nov.  1-June  1 

Remainder  of  Unit 

Nov.  1-Apr.  15 

21— No  Umit. 
Coyote- 

Harvest  limits 


Open  season 


No  Timrt  

i  Fox,  Red  (including 
j      Cross,  Black  ar>d  Sil- 
;      ver. Phases): 

I      Nolmrxt  

'  Lynx: 

!      No  limit  

Marten: 

No  lirrnt  

M.nk  and  Weasel: 

No  limit  

Muskrat: 

No  Ism'.t  

Otter: 

No  limit  

VVo«: 

No  limit  

Wolverine: 
No  limit  


Nov.  1-Mar.  31. 

rNov.  1  -Feb.  28. 
Nov.  1-Feb.  28. 
Nov.  1-Feb.  28. 
Nov.  1-Feb.  28. 
Nov.  I-June  10 
Nov.  1-Apr.  15 
Nov.  1-Mar.  31. 
Nov.  i-(^r.  31. 


(22)  I'r.it  22. 

(i)  l.'iiit  22  consists  of  Buring  Sea, 
Norton  Sound,  Bering  Strait,  Chukclii 
Sua,  and  Kotzebue  Sound  drainngcs 
from,  but  excluding,  the  Pastolik  River 
drainage  in  soulhom  Norton  Sound  to, 
but  not  including,  tiie  Goodbopo  River 
drainage  in  Southern  Kotzebue  Sound, 
and  all  adjacent  islands  in  the  Boring 
Sea  between  the  mouths  of  the 
Coodbope  and  Pastolik  Rivers: 

(A)  Unit  22(A)  consists  of  Norton 
Sound  drainages  from,  but  excluding, 
the  Pastolik  River  drainaj^e  to,  and 
including,  the  Ung;.!ik  River  drainage, 
and  Stuart  and  Besboro  I;dands; 

(B)  Unit  22(B)  consists  of  Norton 
Sound  drainages  from,  but  e.xcludiiig. 
the  Ungalik  River  drainage  to.  and 
including,  the  Topkok  Creek  drainage: 

(C)  Unit  22(C)  consists  of  Norton 
Sound  and  Bering  Sea  drainages  from, 
but  excluding,  the  Topkok  Creek 
drainage  to,  and  including,  the  T  isuk 
River  drainage,  and  King  and  Sledge 
[shinds; 

(D)  Unit  22(D)  coiisi.sls  of  that  [lortion 
of  Unit  22  draining  into  the  Bering  Sea 
north  of,  but  not  including,  '.lie  Tisuk 
River  to  and  including  Cape  York,  and 
St.  Lawrence  Island; 

(E)  Unit  22(E)  consists  of  Bering  Sea. 
Be.'-ing  Strait,  Chukchi  S*'a.  and 
Kotzebue  Sound  drainages  from  Gipc! 
York  to,  but  excluding  the  Gondhope 
River  drainage,  and  including  Little 
Diomede  Lslnnd  and  Fainvay  Rock. 

(ii)  Unit-.specific  regulations; 

(A)  A  firearm  may  be  used  to  take 
beaver  with  a  traj^nng  license  in  Unit 
22  during  the  established  seasons. 

(1^)  Snowmachines  may  be  used  to 
take  caribou  and  moose  in  Unit  22 
during  cstnlilished  sc^asons;  hfAvever. 
shooting  from  a  snowmachine  in  motion 
is  prohibited. 


Harvest  limits 


:  Hunting: 


Op-en  season 


Harvest  hmits 

Black  Bear: 

3  bears  

Brown  Bear: 
Unit  22(C)— 1  bear 
every  four  regu- 
latory years. 
Remainder  of  Unit 
22—1  bear  every 
four  regulatory 
years. 
Caribou; 
Unit  22  (A)  and  (B)— 
5  caribou  per  day; 
however,  cow  cari- 
tx)u  may  not  be 
taken  May  16- 
June  30. 
Moose: 
Unit  22(A)— 1  ant- 
lered bull. 
Unit  22(B)— 1  moose; 
however,  antle.'-less 
moose  may  be 
taken  only  from 
Dec.  1-Dec.  31;  no 
person  may  take  a 
cow  accompanied 
by  a  calf. 
Unit  22(C)— 1  ant- 
lered bull. 
Unit  22(D)— 1  moose; 
however,  antlerless 
moose  may  be 
taken  only  from 
Dec.  1-Dec.  31;  no 
person  may  take  a 
cow  accompanied 
by  a  calf. 
Unit  22(E)— 1  moose; 
no  person  may 
take  a  cow  accom- 
panied by  a  calf. 
Coyote: 

2  coyotes  

Fox.  Arctic  (Blue  and 
White  Phase): 

2  foxes  

Fox,  Red  (including 
Cross.  Black  and  Sil- 
ver Phases): 

10  foxes  

Hare  (Snowshoe  and 
Tundra): 

No  limit  

Lynx: 

2  lynx  

Wolf; 

No  limit  

Wclven-ie: 

1  wclvenre  

G.'ouce  (Spruce.  BliiC, 
Ruffed,  and  Sharp- 
tn:!ed): 

15  per  da/,  30  in 
possession. 
Ptarmigan  (Rock.  Wil- 
low, arxj  White- 
tailed): 

20  per  day.  40  in 
possession. 
Trapping: 
Beaver: 
Unit  22  (A)  and  (B)— 
50  beaver 


Open  season 


July  1-June  30 

Sept.  1-Oct.  31. 
May  10-K4ay  25. 

Sept.  1 -Oct.  31 
Apr   15— May  25 


July  1-June  30 


Aug.  1 -Sept.  30 
Dec.  I^an.  31 
Aug.  1-Jan.  31. 


Sept.  1-Sept.  14 
Aug.  1-Jan  31 


Aug.  1-Mar.  3i 

Sept  1-Apr  30 
Sept.  1-Apr.  30 

Nov.  1-Apr   15 

July  1-June  30 
Nov.  1-Apr.  15 
Aug.  10-Apr.  30 
Sept.  1-Mar  3l 

Aug   10-Apr  30. 

Aug   10-Apr  .30 
Nov.  1-June  10 


2«J038 
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Harvest  limrts 


Unit  22  (C),  (D).  and 
(E)— 50  tjeaver. 
Coyote: 

No  limit  

Fox,  Arctic  (Blue  and 

White  Ptiase): 

No  limit  

Fox,  Red  (including 

Cross.  Black  and  Sil- 
ver Phases): 

No  limit  


Nav,  l-Apr.  15. 
N  jv.  1-Apr.  15. 
N)v   1-Ap«.  15. 


Lynx: 

No  limit  

Marten: 

No  limit  

Mink  and  Weasel: 

f-Jo  limit  

Muskrat: 

No  limit  

Otter: 

No  limit  

Wcif: 

No  limit  

Wolverine: 

No  limit  


hu 


j\ 

of  tht 

t<  ndi 


o 
t  er 


(2.1)  Unit  23. 
(i)  Unit  2.3  consists  of 
Sound.  Chuk(  hi  Sea.  and 
drainaj^es  from  and  incju 
Goodiiopn  River  drninngt 
Lishurne: 

(ii)  In  the  following  are 
of  wildlife  for  subsistenci 
prohibited  or  restricted  o 
(A)  The  Noatak  Control 
which  consists  of  that  poit 
in  a  corridor  extending  fi 
either  side  of  the  Noatak 
beginning  at  the  mouth 
Kugunirok  River,  and  ex 
along  the  Noatak  River  to 
Sapun  Creek,  is  closed  for 
August  20-Septoml)er  20 
aircraft  in  anv  manner  ei 
of  ungulatrs.  bear,  wolves 
or  for  transportation  of  h 
har\estpd  spef:ies; 

(B)  The  Northwest  Alas 
Management  Area,  which 
those  portions  of  Unit  2.3, 
Baldwin  Peninsula  north 
Circle.  Unit  24  wet;t  of 
Highway  Corridor 
and  Unit  26(A)  is  open  to 
hunting  by  Slate  registrat 
lieu  of  a  residerit  tag;  no 
requirtid  for  taking  brown 
Northwest  Alaska  Brown 
Management  Area.  provi_ 
hunter  has  obtained  a  Stat 
permit  prior  to  hunting:  ai 
be  used  in  the  Northwest ; 
Bear  Management  Area  in 
for  brown  bear  hunting  un 
authority  of  a  brown  bear 
registration  permit,  includ 
transportation  of  hunters. . 
of  bears;  howevpr,  this  dor 


(f 
the  Dall 
Manage  nent 


Open  season 


ebue 
An  tic  0(  ean 
ing the 
to  Cape 


s.  the  t.iking 
uses  is 
publi<;  land: 
ed  Use  Area, 
ion  of  Unit  23 

miles  on 
ver 

e 

ling  easterly 
he  mouth  of 
the  period 

the  use  of 
for  hunting 
or  wolverine, 
uhters  or 


a  Brown  B(>ar 
onsists  of 
xcept  the 
the  Arctic 
on 
An 'a. 
rown  bear 
permit  in 
dent  tag  is 
iears  in  the 
ir 

that  the 
registration 
:raft  may  not 
laska  Brown 
ny  manner 
er  the 
Aate 
"8 


K  n 
re?i 


lea 
d«d 


tea 


rs  or  parts 
not  apply 


to  transportation  of  bear  hunters  or  bear 
parts  by  regularly  s<;heduled  flights  to 
and  between  communities  by  carriers 
that  normally  provide  scheduled  service 
to  this  area,  nor  does  it  appiv  to 
transportation  of  aircraft  to  or  bnween 
publicly  owned  airports. 

(iii)  Unit-spe<;ific  regulations; 

(A)  Motor-driven  boats  or 
snowmachines  may  be  u.sed  to  take 
caribou:  however,  shooting  from  a 
snowmachine  in  motion  is  prohibited. 

(B)  Swimming  caribou  may  be  taken 
with  a  firearm  using  rimfire  cartridges; 

(C)  A  firearm  may  be  used  to  take 
beaver  with  a  trapping  license  in  all  of 
Unit  23  from  Nov.  1— Jun.  10. 


Harvest  limits 


Harvest  limits 


Hunting: 
Black  Bear: 

3  bears  , 

Brown  Bear: 
Unit  23— except  the 
Baldwin  Peninsula 
north  Dt  the  Arctic 
Circle — 1  bear. 
Remainder  of  Unit 
23 — 1  bear  every 
four  regulatory 
years. 
Caritx)u: 
5  caribou  per  day; 
however,  cow  cari- 
lx3u  may  not  be 
taken  May  16- 
June  30. 
Sheep: 
Unit  23— that  portion 
south  and  east  of 
the  Noatak  River, 
and  west  of  the 
Cutler  and  Red- 
stone R:vers  (ex- 
cluding the  upper 
Noatak  River  Can- 
yon/Sekuiak 
Bluffs),  and  includ- 
ing the  Igichuk  Hills 
(that  area  west  of 
the  Noatak  River 
and  south  cf 
Noatak  Village,  1 
ram  with  '/8  curl 
horn  or  larger.  A 
State  registration 
permit  is  required. 
A  hardest  quota 
will  tie  announced 
before  trie  pennit 
hunt. 


Open  season 


July  1-June  30. 
Sept.  1-May  31. 


Sept.  1-Oct.  10. 
Apr.  15-May  25. 


July  1  -June  30. 


Aug  10-Sepl.  20. 


Unit  23— that  portion 
I         south  and  east  of 
■         the  Noatak  River, 

and  west  of  the 
I         Culler  and  Red- 
stone Rivers  (ex- 
cluding the  upper 
I         Noatak  River  Can- 
:         yoa'Sekuiak 
I         Bluffs),  and  incluc^ 
i         ing  the  Igichuk  Hills 
'         (that  area  west  of 
I         the  Noatak  River 
;         and  south  of 
i         Noatak  Village.  1 
sheep.  A  State  reg- 
istration permit  is 
required.  The  hunt 
will  be  dosed  when 
30  sKsep  have 
tieen  taken.  From 
Oct.  1-Apr.  30. 
public  lands  will  be 
closed  to  the  taking 
of  sheep,  except 
by  rural  Alaska 
residents  of  Unit  23 
living  north  of  the 
Arctic  Circle. 
Remainder  of  Unit 
23—1  ram  with  '/b 
curl  horn  or  larger. 
Remainder  of  Unit 
23 — 1  .sheep. 
Moose: 
Unit  23— that  portion 
north  and  west  of 
and  including  the 
Singoalik  River 
drainage,  and  all 
lands  draining  into 
the  Ktikpuk  and 
I  Ipewik  Rivers — 1 

I         moose:  no  person 
I         may  take  a  cow 
I         accompanied  by  a 
I         calf 

Unit  23— that  portion 
lying  within  the 
Noat.ik  River  drain- 
age— 1  mocse; 
however,  antlerless 
moose  rnay  be 
taken  only  from 
Nov.  1-Mar.  31;  no 
person  may  take  a 
cow  accompanied 
by  a  calf. 
Remainder  of  Unit 
23—1  moose;  no 
person  may  take  a 
cow  accom,panied 
by  a  caif 
Coyote: 

2  coyotes 

Fox.  Arctic  (Blue  and 
White  Phase): 

2  foxes  

Fox,  Red  {including 
Cross,  Black  and  Sil- 
ver Phases): 


Open  season 


Oct.  1-Apr.  30. 


Aug.  10-Sept.  ;>0 
Oct.  1-Apr.  30 
July  1-Mar.  3i. 


Aug.  1-Sept.  15 
Oct.  1-Mar.  3i 


Aug.  1-Mar.  3i 


Sept.  1-Apr.  30. 
Sept.  1-Apr.  30 
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Harvest  limits 

Open  season 

10  foxes;  however, 

Sept 

.  1-Mar.  15. 

no  more  than  2 

foxes  may  be 

taken  prior  to  Oct. 

Hare  (Snowshoe  and 

Tundra): 

No  limit  

July 

1-June  30. 

Lynx: 

2  lynx  

Dec. 

1-Jan.  15. 

Wolf: 

5  wolves  

Nov. 

1 0-Mar.  31 . 

Wolverine; 

1  wolverine  

Sept 

1-Mar.  31. 

Grouse  (Spruce,  Blue, 

Ruffed,  and  Sharp- 

~v 

tailed): 

15  per  day.  30  in 

Aug. 

10-Apr.  30. 

possession. 

Ptarmigan  (Rock,  Wil- 

low, and  Whitetailed): 

20  per  day,  40  in 

Aug. 

10-Apr.  30. 

possession. 

Trapping: 

Beaver: 

Unit  23— the  Kobuk 

Nov 

1-June  10. 

and  Selawik  River 

drainages— 50 

beaver. 

Remainder  of  Unit 

Nov. 

1-June  10. 

23—30  beaver. 

Coyote: 

No  limit  

Nov. 

1-Apr.  15. 

Fox,  Arctic  (Blue  and 

White  Phase): 

No  limit    

Nov 

1-Apr.  15. 

Fox,  Red  (including 

Cross,  Black  and  Sil- 

ver Phases): 

No  limit    .     . 

Nov 

1-Apr.  15. 

Lynx: 

3  lynx  

Dec. 

1-Jan.  15. 

Marten: 

No  limit 

Nov 

1-Apr.  15. 

Mink  and  Weasel: 

No  limit  

Nov. 

1-Oan.  31. 

Muskrat: 

No  limit  

Nov. 

1-June  10. 

Otter: 

No  limit  

Nov. 

1-Apr.  15. 

Wolf: 

No  limit  

Nov. 

10-Mar.  31. 

Wolverine: 

No  limit  

Nov. 

1-Apr.  15. 

(24)  Unit  24. 

(!)  Unit  24  consists  of  the  Koyukuk 
River  drainage  upstream  from  but  not 
includinu  the  Duibi  River  drainage; 

(ii)  In  tne  following  areas,  the  taking 
of  wildlife  for  subsistence  uses  is 
prohibited  or  restricted  on  public  land; 

(A)  The  Dalton  Highway  Corridor 
Management  Area,  which  consists  of 
those  portions  of  Units  20,  24,  25,  and 
2fi  extending  five  miles  from  each  side 
of  the  Dalton  Highway  from  the  Yukon 
River  to  milepost  300  of  the  Dalton 
Highway,  is  closed  to  the  use  of 
motorized  vehiclet,,  except  aircraft  and 
boats,  and  to  licen.>>ed  highway  vehicles, 
snowmobiles,  and  firearms  except  as 


follows:  The  use  of  snowmobiles  is 
authorized  only  for  the  subsistence 
taking  of  wildlife  by  residents  living 
within  the  Dalton  Highway  Corridor 
Management  Area.  The  use  of  licensed 
highway  vehicles  is  limited  only  to 
designated  roads  within  the  Dalton 
Highway  Corridor  Management  Area. 
The  use  of  firearms  within  the  Corridor 
is  authorized  only  for  the  residents  of 
Alatna.  Allakaket,  Anaktuvuk  Pass, 
Bettles,  Evansville,  Stevens  Village,  and 
residents  living  within  the  Corridor; 

(B)  The  Kanuti  Controlled  Use  Area, 
which  consists  of  that  portion  of  Unit  24 

bounded  by  a  line  from  the  Bettles  Field 
VOR  to  the  east  side  of  Fish  Creek  Lake. 
to  Old  Dummy  Lake,  to  the  south  end 
of  Lake  Todatonten  (including  all  waters 
of  these  lakes),  to  the  northernmost 
headwaters  of  Siruk  Creek,  to  the 
highest  peak  of  Double  Point  Mountain, 
then  back  to  the  Bettles  Field  VOR.  is 
closed  during  moose-hunting  seasons  to 
the  use  of  aircraft  for  hunting  moose, 
including  transportation  of  any  moose 
hunter  or  moose  part;  however,  this 
does  not  apply  to  transportation  of  a 
moose  hunter  or  moose  part  by  aircraft 
between  publicly  owned  airports  in  the 
controlled  use  area  or  between  a 
publicly  owned  airport  within  the  area 
and  points  outside  the  area; 

(C)  The  Koyukuk  Controlled  Use 
Area,  which  consists  of  those  portions 
of  Units  21  and  24  bounded  by  a  line 
from  the  north  bank  of  the  Yukon  River 
at  Koyukuk,  then  northerly  to  the 
confluences  of  the  Honhosa  and  Kateel 
Rivers,  then  northeasterly  to  the 
confluences  of  Billy  Hawk  Creek  and 
the  Huslia  River  (65°57'  N.  lat..  136°41' 
W.  long.),  then  easterly  to  the  south  end 
of  Solsmunket  Lake,  then  east  to 
Hughes,  then  south  to  Little  Indian 
River,  then  southwesterly  to  the  crest  of 
Hochandochtla  Mountain,  then 
southwest  to  the  mouth  of  Cottonwood 
Creek,  then  southwest  to  Bishop  Rock, 
then  westerly  along  the  north  bank  of 
the  Yukon  River  (including  Koyukuk 
Island)  to  the  point  of  beginning,  is 
closed  during  moose-hunting  seasons  to 
the  use  of  aircraft  for  hunting  moo.se. 
including  transportation  of  any  moo.se 
hunter  or  moose  part;  however,  this 
does  not  apply  to  transportation  of  a 
moose  hunter  or  moose  part  by  aircraft 
between  publicly  owned  airports  in  the 
controlled  use  area  or  between  a 
publicly  owned  airport  within  the  area 
and  points  outside  the  area;  all  hunters 
on  the  Koyukuk  River  passing  the 
ADF&G  operated  check  station  at  Ella's 
Cabin  (15  miles  upstream  from  the 
Yukon  on  the  Koyukuk  River)  are 
required  to  stop  and  report  to  ADF&G 
personnel  at  the  check  station: 


(D)  The  Northwest  Alaska  Brown  Bear 
Management  Area,  which  consists  of 
those  portions  of  Unit  23,  except  the 
Baldwin  Peninsula  north  of  the  Arctic 
Circle,  Unit  24  west  of  the  Dalton 
Highway  Corridor  Management  Area, 
and  Unit  26(A).  is  open  to  brown  bear 
hunting  by  State  registration  p>ermit  in 
lieu  of  a  resident  tag.  No  resident  tag  is 
required  for  taking  brown  bears  in  the 
Northwest  Alaska  Brown  Bear 
Management  Area,  provided  that  the 
hunter  has  obtained  a  State  registration 
permit  prior  to  hunting.  Aircraft  may 
not  be  used  in  the  Northwest  Alaska 
Brown  Bear  Management  Area  in  anv 
manner  for  brown  bear  hunting  under 
the  authority  of  a  brown  bear  State 
registration  permit,  including 
transportation  of  hunters,  bears  or  parts 
of  bears.  However,  this  does  not  applv 
to  transportation  of  bear  hunters  or  bear 
parts  by  regularly  scheduled  ni;;'its  to 
and  between  communities  by  carriers 
that  normally  provide  scheduled  service 
to  this  area,  nor  does  it  apply  to 
transportation  of  aircraft  to  or  between 
publicly  ou-ned  airports. 

(iii)  Unit-specific  regulations; 

(A)  Bait  may  be  used  to  hunt  black 
bear  between  April  1.5  and  June  30. 

(B)  Arctic  fox,  incidentally  taken  with 
a  trap  or  snare  intended  for  red  fox.  may 
be  used  for  subsistence  purpo.ses. 


Harvest  limits 

Open  season 

Hunting: 

Black  Bear: 

3  bears  

July  1-June  30. 

Brown  Bear: 

Unit  24— that  portion 

Sept.  1 -May  31. 

west  of  the  Dalton 

Highway  Corndor 

Management 

Area— 1  bear. 

Remainder  of  Unit 

Sept.  1 -May  31 

24—1  bear  every 

four  regulatory 

years. 

' 

Canbou: 

Unit  24— the  Kanuti 

Aug.  10-Sept  30. 

River  drainage  up- 

stream from 

Kanuti.  Chalatna 

Creek,  the  Fish 

Creek  drainage  (in- 

cluding Bonanza 

Creek)— 1  bull. 

Remainder  of  Unit 

July  1  -June  30. 

24—5  caribou  per 

day;  however,  cow 

canbou  may  not  be 

taken  May  1 6- 

June  30. 

Sheep: 

Unit  24— that  portion 

Aug   1-Apr.  30. 

within  the  Gates  of 

the  Arctic  National 

Park— 3  sheep. 
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Harvest  limits 


Unit  24— ttiat  portion 
within  the  Dalton 
Highway  Corndof 
Management  Area; 
except.  Gates  of 
the  Arctic  National 
Park— 1  ram  with 
'fe  curl  horn  or 
larger  by  Federal 
registration  permit 
only. 
Remainder  of  Unit 
24—1  ram  with  Vs 
ciirl  horn  or  larger. 
Moose: 
Umt  24— thai  portion 
within  the  Koyukuk 
Controlled  Use 
Area — 1  moose. 
however,  arrtlertess 
moose,  may  be 
taken  only  from 
Sept.  2l-Sep(.  25. 
Dec.  1-Dec.  10, 
and  Mar.  1-Mar 
10. 
Unit  24— that  portion 
that  includes  the 
John  River  drain- 
age within  the 
Gates  of  the  Arctic 
National  Park— i 
moose. 
Unit  24— all  drain- 
ages to  the  north 
of  the  Koyukuk 
River  upstream 
from  and  including 
the  Alatna  River  to 
and  including  the 
North  Fork  of  the 
Koyukuk  River,  ex- 
cept that  portion  of 
the  John  River 
**ittiin  the  Gales  of 
the  Arctic  National 
Park— 1  moose: 
however,  antlerless 
moose  may  tie 
taken  only  from 
,Sept.  21 -Sept.  25 
and  Mar.  i-Mar 
10. 
Unit  24— that  portion 
within  the  Dalton 
Highway  Corridor 
Management  Area; 
except.  Gates  of 
the  Arctic  National 
Park— 1  antler  ed 
bull  by  Federal  reg- 
istration permit  only. 
Remainder  of  Unit 
24—1  antlered  bull. 
Public  lands  in  the 
Kanuti  Controlled 
Use  Area  are 
closed  to  taking  ol 
rrKXJse,  except  by 
eligible  rural  Alaska 
residents  during 
seasons  identified 
above. 


)pen  season 


Aug   10-Sept.  20. 


Aug 


Sept 
Dec. 
Mar. 


Aug. 


-Dec  31 


Aug. 
Mar 


5-Sept.  25 
1-Mar.  10. 


Harvest  limits 


Aug.  2i  -Sept.  25. 


Aug.  25  -Sept.  25 


10- Sept.  20 


5-Sept.  25 

1-Dec.  10. 

-Mar.  10. 


j  Coyote; 

I      2  coyotes  

Fox,  Red  (including 
Cross,  Black  and  Sil- 
ver Phases); 
1 0  foxes;  however, 
no  more  than  2 
foxes  may  be 
taken  pnor  to  Oct 
1. 

;  Hare  (Snowshoe  and 
Tundra); 

;      No  limit 

j  Lynx: 

2  lynx  

I  Wolf; 

5  wolves  

Wolverine: 

1  wolverine  

Grouse  (Spruce,  Blue, 
Ruffed,  and  Sharp- 
tailed): 

15  per  day,  30  in 
possession. 
Ptarmigan  (Rock,  Wil- 
low, and  While- 
tailed): 

20  per  day,  40  in 
I         possession. 
■  Trapping; 
;  Beaver: 

j      No  limit  

I  Coyote: 

No  limit  

Fox,  Red  (including 
[      Cross,  Black  and  Sil- 
I      ver  Phases); 
No  limit  


Open  season 


-Sept.  1-Apr.  30. 


Sept.  1-Mar.  15. 


Lynx: 

No  limit  

Marten: 

No  limit  

Mink  and  Weasel: 

No  limit  

Muskrat; 

No  limit  

Otter; 

No  limit  

Wolf; 

No  limit  

Wolverine; 

No  limit  


July  1-June  30. 
Nov.  1-Feb.  28 
Aug.  10-Apr.  30. 
Sept.  1-Mar.  3i 

Aug.  10-Apr.  30. 

Aug    10-Apr.  30 

Nov.  1-Apr.  15. 
Nov.  1-Mar.  31. 

Nov.  1-Feb.  28. 
Nov.  1-Feb.  28. 
Nov.  1-Feb.  28, 
Nov.  1-Feb.  28.  • 
Nov.  1-June  10. 
Nov.  1-Apr.  15 
Nov.  ^-Mar.  3l. 
Nov.  1-Mar.  31. 


(25)  Unit  25. 
I      (i)  Unit  25  con.sisfs  of  the  Yukon  River 
!  drainage  up.stream  from  but  not 
including  the  Hamlin  Creek  drainage, 
and  excluding  drainages  into  the  south 
bank  of  the  Yukon  River  upstream  from 
the  Charlev  River: 

(A)  Unit"  25(A)  consist.s  of  the 
Hodzana  River  drainage  upstream  from 
the  Narrows,  the  Chandalar  River 
drainnge  upstream  from  and  including 
the  East  Fork  drainage,  the  Christian 
River  drainage  upstream  from  Christian, 
the  Sheenjek  River  drainage  upstream 
from  and  including  the  Thluichohnjik 
Creek,  the  Coleen  River  drainage.,  and 
the  Old  Crow  River  drainage; 

(B)  Unit  25(B)  consists  of  the  Little 
Black  River  drainage  upstream  from  but 


not  including  the  Big  Creek  drainage. 
—    the  Block  River  drainage  upstream  from 
and  including  the  Salmon  Fork 
drainage,  the  Porcupine  River  drainage 
upstream  from  the  confluence  of  the 
Coleen  and  Porcupine  Rivers,  and 
drainages  into  the  north  bonk  of  the 
Yukon  River  upstream  from  Circle, 
including  the  ishnds  in  the  Yukon 
Kiyer: 

(C)  Unit  25(C)  consists  of  drainages 
info  the  .south  bank  of  the  Yukon  River 
upstream  from  Circle  to  the  Snbunit 
20(E)  boundarv-.  the  Birt  h  Creek 
drainage  upstream  from  the  Sleese 
Highway  bridge  (milepost  147).  the 
Preacher  Creek  drainage  up.strenm  from 
and  including  the  Rock  Creek  drainage, 
and  the  Beaver  Creek  drainage  upstream 
from  and  including  the  Moose  Creek 
drainage: 

(D)  Unit  25(D)  consi.sts  of  the 
remainder  of  Unit  25; 

(ii)  In  the  following  areas,  the  taking 
of  wildlife  for  subsistence  uses  is 
prohibited  or  restricted  on  public  land 

(A)  The  Dalton  Highway  Corridor 
Management  Area,  which  consi.sts  of 
those  portions  of  Units  20.  24,  25,  and 
26  extending  five  miles  from  each  .side 
of  the  Dalton  Highway  from  the  Yukon 
River  lo  milepost  300  of  the  Dallon 
Highway,  is  closed  to  the  use  of 
motorized  vehicles,  except  aircraft  and 
boats,  and  to  licen.sed  highway  vehicles, 
snowmobiles,  and  firearms  except  as 
follows;  The  use  of  snowmobiles  is 
authorized  only  for  the  subsistence 
taking  of  wildlife  by  residents  living 
within  the  Dalton  Highway  Corridor 
Management  Area.  The  u.se  of  licensed 
highway  vehicles  is  limited  only  to 
designated  roads  within  the  Dalton 
Highway  Corridor  Management  Area. 
The  use  of  firearms  within  the  Corridor 
is  authorized  only  for  the  residents  of 
Alatna.  Allakaket.  Anaktuvuk  Pass, 
Bettles.  Evansville.  Stevens  Village,  and 
residents  living  within  the  Corridor- 
IB)  The  Arctic  Village  Sheep 
Management  Area,  which  encompasses 
approximately  567,680  acres  north  and 
west  of  Arctic  Village.  The  area  consists 
of  that  portion  of  Unit  25(A)  which  is 
bounded  on  the  east  by  the  East  Fork 
Chandalar  River  begiiming  at  the 
confluence  of  Cane  Creek  and 
proceeding  .southwesterly  downslream 
past  Arctic  Village  to  the  confluence 
with  Crow  Nest  Creek,  continuing  up 
Crow  Nest  Creek,  through  Portage  Lake, 
to  its  confluence  with  the  Junjik  River; 
then  down  the  Junjik  River  past  Timber 
Lake  and  a  larger  tributary,  to  a  major, 
unnamed  tributary  located  directly 
south  of  Little  Njoo  Mountain;  the" 
boundary  leaves  the  river  and  continues 
upstream  along  this  unnamed  tributary, 
northwesterly,  for  approximately  6 
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miles  where  the  stream  forks  into  two 
roughly  equal  drainages;  the  boundary 
follows  the  eastern  most  fork, 
proceeding  almost  due  north  to  the 
headwaters  and  intersects  the 
Continental  Divide;  the  boundary  then 
follows  the  Continental  Divide  easterly, 
through  Carter  Pass,  then  easterly  and 
northeasterly  approximately  20  miles 
along  the  divide  to  an  unnamed  peak, 
elevation  6.460,  located  north  of  the 
most  southerly  major  fork  of  the 
headwaters  of  Cane  Creek;  then  the 
boundary  continues  due  south  1.5  miles 
to  the  high  point  of  a  saddle,  then  down 
the  headwaters  tributary  to  Cane  Creek 
and  down  the  creek  to  the  confluence  of 
Cane  Creek  and  the  East  Fork 
Chandalar.  Sheep  hunting  in  this  area  is 
restricted  to  residents  of  Arctic  Village, 
Venetie.  Fort  Yukon.  Kaklovik  and 
Chalkytsik. 
(iii)  Unit-specific  regulations: 

(A)  Bait  may  be  used  to  hunt  black 
bear  between  April  15  and  June  30. 

(B)  IReservedj. 


Harvest  limits 


Hunting: 

Black  Bear: 
3  tjears  

Caribou: 
Unit  25(A),  (B),  and 
the  remainder  of 
Unit  25(D)— 10  car- 
ibou; tiowever,  no 
more  than  5  cari- 
bou may  be  trans- 
ported from  these 
units  per  regulatory 
year. 
Unit  25(C)— that  por- 
tion south  and  east 
of  the  Steese  High- 
way—1  bull  by 
Federal  registration 
permit  only;  the 
season  will  close 
when  a  harvest 
quota  for  the 
Fortymile  herd  has 
t»een  reached.  The 
harvest  quota  will 
be  determined  by 
the  Board  after 
consultation  with 
ADF&G  and  an- 
nounced t)efore  the 
season  opening. 
25(C)— that  portion 
north  and  west  of 
the  Steese  High- 
way— 1  caribou; 
however,  only  bull 
caribou  may  be 
taken  during  the 
Aug.  10-Sept.  20 
season.  During  the 
winter  season,  can- 
bou  may  be  taken 
only  with  a  Federal 
registration  permit. 


Open  season 


July  1-June  30. 
July  1-Apr.  30. 


Aug.  10-Sept.  30, 
Dec.  1-Feb.  28. 


Aug.  10-Sept.  20. 
Feb.  15-Mar.  15. 


Harvest  limits 


Unit  25(D)— that  por- 
tion of  Unit  25(D) 
drained  by  the 
west  fork  of  the 
Dall  River  west  of 
150"  W.  long.— 1 
bull. 
Sheep: 

Unit  25(A)— that  por- 
tion within  the  Dal- 
ton  Highway  Cor- 
ridor Management 
Area — 3  sheep  by 
Federal  registration 
permit  only;  the 
Aug.  10-Sept.  20 
season  is  restricted 
to  1  ram  with  Ve 
curl  horn  or  larger. 

Unit  25(A)— Arctic 
Village  Sheep 
Management 
Area— 2  rams  by 
Federal  registration 
permit  only.  Public 
lands  are  closed  to 
the  taking  of  sheep 
except  by  rural 
Alaska  residents  of 
Arctic  Village, 
Venetie,  Fort 
Yukon,  Kaktovik 
and  Chalkytsik  dur- 
ing seasons  identi- 
fied above. 

Remainder  of  Unit 
25(A)— 3  sheep  by 
Federal  registration 
permit  only. 
Moose: 

Unit  25(A)— 1  ant- 
lered  bull. 

Unit  25(B)— that  por- 
tion within  the  Por- 
cupine River  drain- 
age upstream  from, 
but  excluding  the 
Coleen  River  drain- 
age— 1  antlered 
bull. 

Remainder  of  Unit 
25(B)— 1  antlered 
bull. 

Unit  25(C)— 1  ant- 
lered bull. 


Open  season 


Aug.  10-Sept.  30. 


Oct.  1-Apr.  30. 
Aug.  10-Sept.  20. 


Aug.  10-Apr.  30. 


Aug.  10-Apr.  30. 


Aug.  25-Sept.  25. 
Dec.  1-Dec.  10. 
Aug.  25-Sept.  30. 
Dec.  1-Dec.  10. 


Aug.  25-Sept.  25. 
Dec.  1-Dec  15. 

Sept.  1-Sept.  15. 


Harvest  limits 


Unit  25(D)(West)— 
that  portion  lying 
west  of  a  line  ex- 
tending from  the 
Unit  25(D)  bound- 
ary on  Preacher 
Creek,  then  down- 
stream along 
Preacher  Creek, 
Birch  Creek  and 
Lower  Mouth  Birch 
Creek  to  ttie  Yukon 
River,  then  down- 
stream along  the 
north  t>ank  of  the 
Yukon  River  (in- 
cluding islands)  to 
the  confluence  of 
the  Hadweenzik 
River,  then  up- 
stream along  the 
west  tjank  of  the 
Hadweenzik  River 
to  the  confluence 
of  Forty  and  One- 
Half  Mile  Creek, 
then  upstream 
along  Forty  and 
One-Half  Mile 
Creek  to  Nelson 
Mountain  on  the 
Unit  25(D)  bound- 
ary—1  bull  by  a 
Federal  registration 
permit.  Alternate 
permits  allowing  for 
designated  hunters 
are  available  to 
qualified  applicants 
wfx)  reside  in  Bea- 
ver, Birch  Creek,  or 
Stevens  Village. 
Moose  hunting  on 
public  land  in  this 
portion  of  Unit 
25(D)(West)  is 
closed  at  all  times 
except  for  resi- 
dents of  Beaver, 
Birch  Creek  and 
Stevens  Village 
dunng  seasons 
identified  above. 
The  moose  season 
will  be  closed  when 
30  antlered  moose 
have  been  har- 
vested in  the  en- 
tirety of  Unit 
25(D)(West). 
Remainder  of  Unit 
25(D)— 1  antlered 
moose. 
Coyote: 

2  coyotes  

Fox,  Red  (including 
Cross,  Black  and  Sil- 
ver Phases): 
10  foxes;  however, 
no  more  than  2 
foxes  may  be 
taken  prior  to  Oct  1 . 


Open  season 


Aug.  25-Feb.  28. 


r 


Aug.  25-Sept.  25. 
Dec.  1-Dec.  20 


Sept.  1-Apr.  30. 


Sept.  1-Mar.  15. 
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Harvest  limits 


Hare  (Snowshoe  ard 
Tundra): 

No  limit  

Lynx; 
Unit  25(C)— 2  lynx 
Remainder  o(  Unit 
25—2  lynx. 
Wolf: 
Unit  25(A)— No  limit 
Remainder  of  Unit 
25 — 10  wolves. 
Wolvenne: 

1  wolverine  

Grouse  (Spruce,  Blue, 
Ruffed,  and  Sharp- 
tailed): 

Unit  25. C 1—25  per 
day.  30  in  posses- 
sion. 
Remainder  of  Unit 
25—15  per  day,  30 
in  possession. 
Ptarrr.igan  (Rock,  Wil- 
low, and  Whitetailed): 
Unit  25(C)— those 
portions  within  5 
miles  of  Route  6 
(Steese  High- 
way)—20  per  day. 
40  in  possession. 
Remainder  of  Unit 
25—20  per  day,  40 
in  possession 
Trapping: 

Beaver: 
Unit  25(C)— 25  bea- 
ver. 
Remainder  of  Unit 
25—50  beaver 
Coyote: 

No  limit  

Fox,  Red  (including 
Cross,  Black  and  Sil- 
ver Ptiases): 

No  limit  

Lynx: 
Unit  25(C)— No  limit 
Remainder  of  Unit 
25 — No  limit. 
Marten: 

No  limit  

Mink  and  Weasel: 

No  limit  

Muskraf: 

No  limit  

Otter: 

No  limit  

Wolf: 

No  limit  

Wolverine; 
Unit  25(C)— No  limit 
Remainder  of  Unit 
25— No  limit. 


(ipen  season 


July 

Dec. 
Nov 


Aug. 
Aug 


Seed 

Aug. 
Aug. 

Aug 


1-June  30. 

1-Jan.  31. 
l~Feb.  28. 


lO-Apr.  30. 
10-Apt.  30. 


1-Mar.  31. 

>0-Mat.  31. 
0-Apr.  30. 

0-Mar.  31. 


Aua 


Nov 
Nov. 


Nov.  1 

Dec.  1 
Nov.  1 


Nov.  1 

Nov.  1 

Nov   1 

Nov   1 

Nov.  1 

Nov    1 
Nov   1 


(26)  Unit  26. 

(i)  Unit  26  consi.sts  of  Arcti 
drainages  between  Cape  Lisbi 
Ihe  Ainska-Canada  border  inr; 
Firt.h  River  dminoge  within  A 

(A)  Unit  2B(A)  ron.si.sLs  of  tl 
of  Unit  26  lying  west  of  the  It 
(Irnnia^e  juid  west  of  Ihe  east 


0-Apr.  30. 


'-Apr.  15. 
'  -Apr.  15. 


Nov   1-Mar  31. 


Feb.  28. 

-Jan.  31, 
Feb.  28 


-Feb.  28 
Feb  28 

June  10. 
Apr    15. 
Mar   31 

Feb  28. 

Mar  31. 


:  Ocean 
me  and 
uding  the 
oska; 
at  portion 
iJlik  River 
innk  of  the 


Colville  River  between  the  mouth  of  the 
-    ItkillikRiverand  the  Arctic  Ocean; 

(B)  Unit  26(B)  consists  of  that  portion 
of  Unit  26  east  of  Unit  26(A),  west  of  the 
west  bank  of  the  Canning  River  and 
west  of  the  west  bank  of  the  Marsh  Fork 
of  the  Canning  River; 

(C)  Unit  26(C)  consists  of  the 
remainder  of  Unit  26; 

(ii)  In  the  following  areas,  the  taking 
of  wildlife  for  subsistence  uses  is 
prohibited  or  restricted  on  public  land- 

(A)  The  Unit  26(A)  Controlled  Use 
Area,  which  consists  of  Unit  26(A).  is 
closed  to  the  use  of  aircraft  in  any 
manner  for  moose  hunting,  including 
transportation  of  moose  hunters  or  parts 
of  moose  from  Aug.  1 — Aug.  ,"^1  and 
from  Jan.  1— Mar.  31.  No  hunter  may 
take  or  transport  a  moose,  or  part  of  a 
moose  in  Unit  26(A)  after  having  been 
transported  by  aircraft  into  the  unit. 
Howe\  er,  this  does  not  apply  to 
transportation  of  moose  hunters  or 
moose  parts  by  regularly  scheduled 
flights  to  and  between  villages  by 
carriers  that  normally  provide 
scheduled  service  to  this  area,  nor  does 
it  apply  to  transportation  by  aircraft  to 
or  between  publicly  owned  airports: 
(B)  The  Dalton  Highway  Corridor 
Management  Area,  which  consists  of 
those  portions  of  Units  20,  24,  25.  and 
26  extending  five  miles  from  each  side 
of  the  Dalton  Highway  from  the  Yukon 
River  to  milepost  300  of  the  Dalton 
Highway,  is  closed  to  the  u.se  of 
motorized  vehicles,  except  aircraft  and 
boats,  and  to  licensed  highway  vehicles, 
snowmobiles,  and  firearms  except  as 
follows:  The  use  of  snowmobiles  is 
authorized  only  for  the  subsistence 
taking  of  wildlife  by  residents  living 
within  the  Dalton  Highway  Corridor 
Management  Area.  The  use  of  licen.sed 
highway  vehicles  is  limited  only  to 
desigaated  roads  within  the  Dalton 
Highway  Corridor  Management  Area. 
The  use  of  firearms  within  the  Corridor 
is  authorized  only  for  the  residents  of 
Alatna,  Allakaket,  Anaktuvuk  Pass, 
Settles,  Evansville,  Stevens  Village,  and 
residents  livine  within  the  Corridor: 

(C)  The  Northwest  Alaska  Brown  Bear 
Management  Area,  which  consists  of 
those  portions  of  Unit  23,  except  the 
Baldwin  Peninsula  north  of  the  Arctic 
Circle,  Unit  24  west  of  the  Dalton 
Highway  Corridor  Management  Area, 
and  Unit  26(A).  is  open  to  brown  bear 
hunting  by  State  registration  permit  in 
lieu  of  a  resident  tag.  No  resident  tag  is 
required  for  taking  brown  bears  in  the 
Northwest  Ala.ska  Brown  Bear 
Management  Area,  provided  that  the 
hunter  has  obtained  a  State  registration 
permit  prior  to  hunting.  Aircraft  may 
not  be  used  in  the  Northwest  Alaska 
Brrjwn  Bear  Management  Area  in  any 


manner  for  brown  bear  hunting  under 
the  authority  of  a  brown  bear  State    , 
registration  permit,  including 
transportation  of  hunters,  bears  or  parts 
of  bears.  However,  this  does  not  apply 
to  trarrsportation  of  bear  hunters  or  bear 
parts  by  regularly  scheduled  flights  to 
and  between  communities  by  carriers 
that  normally  provide  scheduled  .ser\'ice 
to  this  area,  nor  does  it  apply  to 
transportation  of  aircraft  to  or  between 
publicly  owned  airports. 

(iii)  Unit-specific  regulation.s: 

(A)  Motor-driven  boats  and 
snowmachines  may  be  used  to  take 
caribou;  however,  shooting  from  a 
snowmachine  in  motion  is  prohibited. 

(B)  Swimming  caribou  may  be  taken 
with  a  firearm  using  rimfire  cartridges; 


Harvest  limits 


Hunting: 
Black  Bear: 

3  tiears  

Brown  Bear: 
Unit  26(A)— 1  bear  .. 
Remainder  of  Unit 
26 — 1  bear  ever^ 
four  regulatory 
years. 
CaritHDu; 
Unit  26(A)— 5  caribou 
per  day;  however, 
cow  caribou  may 
not  be  taken  May 
16-June  30. 
Unit  26(B)— 5  cari- 
tx)u:  however,  cow 
carit)ou  may  te 
taken  only  from 
Oct.  1-Apr.  30. 
Unit  26(C)— 10  cari- 
bou; however,  .not 
more  than  5  cari- 
bou may  be  trans- 
ported from  Unit 
26(C)  per  regu- 
latory year. 
Sheep: 
Unit  26(A)— those 
portions  within  the 
Gates  of  the  Arctic 
National  Park— 3 
stieep. 
Unit  26(3)— that  por- 
tion within  the  Dal 
ton  Highway  Cor- 
ridor Managemicnt 
Arsa— 1  ram  with 
Ve  curl  horn  or 
larger  by  Fedeial 
registration  permit 
only. 

Remainder  of  Unit 
26(A)  and  (B)— in- 
cluding the  Gates 
of  the  Arctic  Na- 
tional Preserve — i 
ram  with  v's  curl 
horn  or  larger. 


Open  season 


July  1-June  30. 

Sept.  1 -May  31. 
Sept.  1-May  31 


July  1-June  30. 


July  l-Jurte  30 


July  1-Apr  30 


Aug.  1-Apr.  30. 


Aug.  lO-Sept.  20. 


Aug.  -i0-Sept  20 
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Har.esJ  limits 


Unit  26{C)~3  aneep 
per  fpgul.3?op/  v'fat, 
tlw  A  jq  10-Seot 
i'O  .SH3;;.an  ts  le 
nii.ict.-d  io  1  fan'* 
with  ■■(:  cuM  tii.iior 
larijoi.  A  F-edcrai 

io  rc;]vy.'Y<)  f'j!  »h-:- 
Ort.  1-Apr,  30 
SCnson   K;i!  tovik 

\.C3t  .'jM'-.tf.p  in  ;y:. 
cciiiance  *"!*>  .i 
I  eiioriii  coni('i;;;!i;y 
lia:vo:;t  stralfjqy  Idf 
lJriiJi'6(C)  *:-•,:<  h 
f>rovi',li;s  ''or  ijke  uf 
tip  Vj  fwo  hjrviv^it 

llTJltL  of  3  S^-.e^T^  !  )y 

i'!iit;i((A)-  l!-.itp<>, 
tion  of  tiir-  ColvsMo 
Hivei  G'tainacie  up 
strocni  frciTi  .ji  ^s 

draimv'/o— 1 
nioor.e,  hrivvc'vnr, 
111.)  pf^t?,ori  nwy 
i.'jl",?  a  I'.ow  .ici.oiT- 
pi..'iie<l  by  3  C5lt 
P(t-maKiri<-f  ot  Unit 

I'lOwgver,  no  pt't:.o-i 
niay  faKs  a  cow  nc 
compaintid  by  a  calf 
Unit  2G;a)-  that  do( 

lion  \Miliin  iv»o 

iTiilf'E  of  the  Coitoii 

HiQliway 
tinit  ?rj((B)  Rettw.n 

cifcr.iiic!  (C)-  1 


Open  stiacon 

Auq.  lO-Cept.  20. 
Oct.  1   Ajv  30, 


Aug   1   Mai    J1 


'..w   1    i)«'r,   :<i 


No  o[;«=t)  'jf.M:,!. 


Aoq.  1-!'.(;r.  31 


Harvest  limits 


Musk  Oxen: 
Unit  r.o(C)  -  1  b^llby 
F  (■•w'.'ial  ly^jiilr.ifion 
p->rrr.l  -jriiy;  op  to 
10  pe"r,its  n,oy  b'> 
i>;'j!i-:'i  !o  rut.-.;l 

A!o"-i«ri?'ji<Jcr;t'iOt 
tii<=*  vifli^-:;  of 
K.3Kto'viK  o'-!y  Put 
ii'.;  )«;.:::•■;  aio  closed 
to  !!>.■  ',nHr»f)  ot 
n'ur,i<.  oori,  oxc'.-pt 
.':y  ruUJi  At3oi<a 
nr.  tJn'-its  ot  !!ie  vi!- 
lar,o  r'!  »<.\;k*ovik 
':!'j!ir>g  r.f.>r>on3 
iden!;ii.>(j  ,:|-»(iv», 
Coyofc: 

2coyo!i;:i    ...... 

fox,  A'l ;.:-.  (Drii.;  anO 

Whi'f  Riana): 

:'f*)x.-5   ...:..... 

i  ox.  Red  ;.r;C!L'Clniq 

C;oL-s,  t-;i,-3ck  a.'id  SH- 

ver  P:ir^r,frs)- 

Unit2t;(A)ar.d(E)- 
tO  to-.es.  howov-^t, 
DO  '.uve  tliari  ? 
fr»r;r.  rr'ay  l)e 
tat  en  pi  -or  to  Oct, 
1. 

Unit  <''t.(C)-~-iO  foxes 

Tundra; 

N'C  i;r.Mt   .       .  .    

Lyi'.x 

'•^  l>-iA 
«V<);1, 

10  A'Olyes 
WoivPi  r>e 
1    WUtvt'i'.'te 

oroi.',»o  (Spfuce,  Blue, 
Ru'fel  M\ri  Snorp- 

t.^,'o(i) 


Open  season 


Oct.  1-  •'^ov  ifj. 
Mar,  1-Mat  31. 


Sept.  1  -Apr  nn 

Gepi   1   Aj.t.  3'!. 
ocr-t,  1  M.H   i'> 


\'ov   1-  Apr   1.'; 

July  1  -June  ,'0 
Nov   1-Apt    I.*? 
Ai;;:    IO  Apr  30 
Cf,M    1-r>/!;;i   .'il 


Harvest  simits 


15  per  day,  30 10 
possession. 
r;afrt)lgan  (Pock,  V.M 
'cw,  3'  d  W-.it:; 
tailed) : 

:^"0  per  day,  40  .n 
po  jsessiori 
\unn>i':ij: 

Coyote. 

No  lUTiit 

Fox,  Ar«;ti<-  (blue  .-nl 

VVhitrj  Phase) 

No  liii'il 

f  ox,  iv'd  (irn  lu(<!(>g 

Cross,  Oiack  and  S<l 

vor  Piiases): 

fJo  Jinit 
i  ynx. 

No  linit 
M.iflwn: 

No  ;rnif    

Mink  and  W«a-;(  i: 

No  !ir;ii« 
Mjsktat 

No  lirr.'l      ^ 
Otter: 

No  i!tnit 
vVolf- 

No  l.niit 
Wolvftiine 

No  limit 


Open  soa«;on 

Ajjq  10-  Apt   30, 


*i.3  i(»  A^'x  ;;o 

N.  V.  1    fM»     '.:,. 

rjnu.  t  /"(i-   -.;. 

Nov   t-Apr,  If) 

','oy.  t   Ap'    l'> 
'*'V    I    ''.pi    t:> 
Nov   1  -o<\ti   'M 
Now    VJi.tio  10 
Ncv    1    Apf     .r< 

Nov  1  r.ft  :-,i) 

Nov   1  -Af^i    tb. 


Knnjtii  B.  Mc«:oy, 

hi:-  ;;  :n  Cluilr.  Frd:rn!  Siii':.!--t-  lu  c  /f.  >■ . , , ,' 
Kiflfrt  VV  IVillianis, 

,1(7;;;:;  lie,;:,  ji,;/  /•>,!,. -..'.-r,  /  'S!)A  r.-.r,  .! 
,s'<'n  /(•('. 

iiK  !;.,.;. '!^    nj,i.t  lili-ij '■,-<>  «.:    i.-.j  jp,..] 
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National  Credit 
Union  Administration 

12  CFR  Part  701  ~^  ~~ 

Organization  and  Operation  of  FederaS 
Credit  (JnEons;  RuSe 


NATIONAL  CREDIT  UNIOI I 
ADMINISTRATION 

12  CFR  Part  701 

Organization  and  Operati<^n  of  Federal 
Credit  Unions 

AGENCY:  National  Credit  Viion 

Adnii.'iistration  ("NCUA" 

ACTION:  Final  Interpretive  F  uling  and 

I'olicy  Statement  94-1— Ch  arlering  and 

Field  of  Membership  Polif:'  (IRPS  94- 

l). 
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SUMMARY:  This  final  inte 
<i(id  policy  statement  ("IRP: ; 
result  of  NClIA's  policy  of 
•  ill  its  regulations  periodica 
determine  whether  chanj^e 
The  NCUA  Board  approvtc 
of  a  proposed  IRPS  on  c:ha 
Hrld  of  membership  after  it 
MM3  open  meeting;  the  pii 
ulrimately  was  given  180  d< 
comments.  This  final  IRPS 
.)  full  evaluation  of  those  ( _ 
■iuhstantial  changes  as  outii 
were  made  to  the  proposal. 
<»4-l  replaces  IRPS  H9-1. 

The  NCUA  is  also  issuing 
,ir;!endment  to  update  Port 
Rules  and  Regulations  etUit 
■"()rga(ii7.ation  and  Operatio 
Federal  C:rt;dit  Unions 
ePFECriVE  DATE:  luly  5.  1994 
ADOacSSES:  National  Credit 
Adii-.iiKStration.  1773  Duke 
Alexandria.  Virginia  22314- 
FOn  FURTHER  INFORMATION  CCJnT 
AHe!!  Carver.  Regional  Diret 
N.ifional  Credit  Union  Adm 
(404)  ?96-4042.  70(10  Centre 
.S(ii?«  1600.  Atlanta.  Gei>.-'-;ia 

SUPPLEMENTARY  INFORMATION 

iim  k(;ruund 

.'  The-  Pmpnatd  Iflf'H 

Chilfily  28.  199.^,  the  \Cl 
C'ithlished  a  proposed  interj 


ive  ruling 
)  is  the 
eevaluating 
lyto 

warranted, 
publication 

."•ingand 

fuly  ir.. 

ic 

ys  to  submit 
'.  4-1  refierts 

menis: 
'.ed  below 

his  IRPS 


a  final 

1.1  ofif- 
('d 
;s  of 


tul  policy  statement  flKPS. 
t  fiiirt^ring  and  field  of  nienit 
policies,  and  also  publisiiecl 
sfrsendinent  to  Serrtiori  701  1 
NCI 'A  Rules  and  Reguliifjon 
701  1).  to  reference  the  upda 
The  proposal  was  issued  ivit 
t;n,i;;.ient  penod  that  wase\t 
rhe  NCUA  Boa'-d  for  an  addii 
(Kiy-.  due  to  a  public  request. 
proposed  IRPS  vv^is  designed 
'i{)d.i{e  poli(  ies  on  iow-iiu 
unions;  (2)  to  .streamline  the 
•ipplication  process;  (.1)  toad 
unions  undergoing  co'rporjite 
Kii'itary  unit  restaicturing;  (4 
NCUA  pfilicy  on  the  "operat 
r*-f)!rremenf  forseletl  group 


it 


iniov, 

reet. 
5428. 

ACT:  H 
or. 
li.stration. 

Parkway, 
iO';2H 


\  Board  - 

live  ride 
ipdating 

rshi{) 

proposed 
ufthe 

(12CfR 
ed IRPS 

aOOd:!'. 

nded  bv, 
onal  911 
The 
(l)To 

credii 
barter 
ress(  redit 
ind 

tocliirify 
>r.<'il  area" 
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expansions:  and  (5)  to  make  certain 
other  minor  or  technical  changes  to 
modi^  or  clarify  NCUA  policy. 

The  Board  also  requested  spe<;ific 
comment  on  the  following  issues:  (1) 
Whether  NCUA  should  permit  credit 
union  chartering  and  field  of 
membership  expansions  based  on 
asso<;iational  groups  formed  for  the  sole 
purpose  of  making  credit  union  ser\'ice 
available  to  low-income  persons,  such 
as  is  now  permitted  for  existing  credit 
unions  seeking  to  extend  service  to 
senior  citizens;  (2)  Whether  NCUA 
.should  permit  occupational, 
associational.  and  multiple  group 
federal  credit  unions  to  add  to  their 
fields  of  membership  communities 
satisfying  the  "low-income  credit 
union"  definition  found  in  Part  701.32 
of  NCUA's  Rules  and  Regulations:  (3) 
Whetlier  there  should  be  special 
procedures  for  permitting  .se!et:t  group 
expansions  "in  the  public  interest:"  and 
(4)  Whether  NCUA  should  e.stahlish  a 
strtfanilining  "file  and  sene "  procedure 
for  select  group  expansions  of  fewer 
than  50  poferUial  members. 

il  Stitninnry  of  Comments  Heceivtd 

One  hundred  and  thirty-nine  pufjiio. 
comment  letters  were  received. 
Conm»en(s  were  received  from  seventv- 
eight  federal  credit  unions,  six  state 
chartered  credit  unions,  one  .state 
regulator,  thirteen  state  credit  union 
leagues,  seven  national  credit  union 
trade  organizations,  and  two 
individuals. 

The  Board  also  ref:eived  comments 
from  thirty-two  banks  and  banking 
associations.  Briefiy  summarized,  the 
bank  commenters  argued  that  federal 
credit  unions  are  permitted  to  expand 
only  within  a  single  common  bond,  and 
that  federal  credit  unions  should  be 
subjec:?  to  tax  like  banks.  The  NCUA 
Board,  in  currently  ongoing  litigatioti. 
has  repeatedly  stated  its  disagreement 
with  banking  organizations'  position  on 
various  matters  regarding  field  of 
membership  i.ssues.  The  question  of 
to.xaticn  hns  '.een  decided  by  Congress 
and  the  Pre,-. dent. 

In  ge.'ieral,  tfie  credit  union 
(  nnunente-s  partially  supporting  or 
opposed  to  tfie  proposal  argued  tiiiit 
N'CUA  should  go  even  further  in 
liberalizing  chartering  and  field  of 
niembership  policy  For  e.xample,  the 
vast  majority  of  ((xnnienters  favored 
deleting  operational  area  requirements 
iiltogether  for  select  group  amendments 
Though  the  credit  union  c:omniunity's 
desire  for  more  flexibility  in  ac:cepting 
new  menif)ers  is  understandable,  the 
NCUA  Board  is  unwilling  to  make  the 
significant  changes  sugge.stud  in 
operating  rules  that  have  servT'd  the 


community  well  for  so  long.  The  Board. 
in  the  final  IRPS,  has  adopted  a  more 
con.servative  approach  to  change. 

At  the  same  time,  the  Board  has  noted 
the  continuing  decline  in  the  number  of 
credit  unions  and  the  lack  of  new 
chartering  activity  in  recent  years.  The 
final  IRPS  makes  significant  changes  to 
exi.sting  policy  to  encourage  new 
chartering  activity,  particularly  in  low- 
income  areas. 

THE  ISSUES  AND  NCUA  BOARD 
DECISIONS 

I.  Field  of  Membership  Changes  To 
Promote  Serv  ice  to  Low-Income 
Persons 

A.  Comments  in  Gfneral 

The  Board's  suggestior.s  for 
Significantly  liberalizing  field  of 
membership  policy  io  encourage  service 
to  low-income  persons  by  any  sec  tor  of 
the  c:redit  union  movement  generaUtd  a 
great  deal  of  interest. 

The  first  sugt^estion  was  to  permit 
credit  union  chartering  and  field  of 
membership  expansion  based  on 
associational  groups  forjned  for  the  .sole 
purpose  of  making  t;redit  union  servic;e 
available  to  low-income  persons,  muc;h 
as  is  now  permitted  fdr  existing  c:redit 
unions  .seeking  to  extend  servic.e  to 
senior  c:!tizens.  Nineteen  cioinmenters 
approved  of  this  proposal  as  a  proper 
n.ethod  to  increase  financial  servif;es  to 
low-income  individuals.  However,  one 
association  commenter  stated  that  in  the 
case  of  a  low -income  credit  cm  ion.  it 
would  oppose  a  low-inc:ome 
"asscK:iation"  seeking  to  align  witli  suf:!i 
a  non  low-income  credit  union  if  the 
association's  c;ons5itut!nts  were  alread> 
eligible  for  membership  in  an  existic-g 
low-inc:ome  credit  union,  uiile.ss  the 
latter  did  not  object  This  commenter 
c-.sked  whether  it  was  NCll.'A's  intent 
that  the  individuals  of  triis  as,so(:iation;.l 
group  themselves  be  low-inc;ome  or 
.-.imply  luive  a  .stated  interest  in  makiriM 
services  available  to  low-iucome 
persons.  This  contcienter  also  asked 
wfuit  method  ofinciome  docun't-ntalion 
NCUA  would  require  for  the  as.  (xiiatiod 
and  whether  al!  of  the  proposed 
members  woidd  have  to  qualify  as  low 
income  or  simply  a  majority.  Fo't 
conunenters  opposed  this  prnptTsal  as 
i;nnecc!ssary 

T'ne  Board  also  requested  comment  an 
.1  pro|>osal  to  permit  occ  upational. 
a.ssociational.  and  multiple  group 
federal  c;redit  unions  to  add  to  their 
fields  of  membership  c;ommunities 
satisfying  the  "low-income  c.redit 
union"  definition  of  Part  701.32  of 
NCUA's  Regulations.  Thirty 
crommenters  approved  of  this  proposal 
Most  ofthcvseromnientcT.s  belic^ved  th;:t 
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it  would  allow  healthy  credit  unions  to 
help  low-income  individuals.  Two 
(.ommenters  stated  that  in  many  cases 
credit  unions  are  the  only  financial 
institutions  that  are  wilhiig  lo  work 
with  low-income  individuals  in  an 
effort  to  promote  fiscal  responsibility. 
Two  commenters  believed  there  was 
reason  to  limit  this  proposal  lo  non- 
community  credit  unions.  These 
commenters  believed  there  may  be 
instances  when  it  would  be  appropriate 
Jor  a  community  credit  union  to  serve 
a  non-(.ontigiious  low-income 
ccmmunity.  Furthermore,  these 
coTj^menters  suggestfd  that  any  credii 
union  wishing  to  serve  a  low-inconie 
group  or  community  should  include  in 
its  busine.ss  plan  details  on  how  it  will 
serve  the  group  and  periodically  review 
liow  successful  its  eiforts  have  been. 

Eight  commenters  opposed  the 
proposal.  Three  commenters  believed 
there  would  be  a  potential  for  the  credit 
union  to  "cherry  pick"  low-income 
nt-ighborhcods  without  truly  bt;i;ig 
dedicated  to  its  development. 

Two  commenters  suggested  that  the 
credit  union  maintain  separate 
accounting  records  for  the  low-uif:onie 
addition,  and  at  a  later  date,  if  the  low- 
income  addition  was  sui.cessful.  it 
could  be  spun  off  and  stand  on  its  own. 
One  commenter  suggested  that  "persons 
participating  in  programs  to  alleviate 
poverty  or  distress'   in  a  designated 
(ommunity  also  be  considered  an 
acceptable  group  for  additions.  Five 
commenters  suggested  it  might  be 
possible  to  charter  new  (omnninity 
development  c  redit  unions  that  would 
immediately  operate  under  the  agency's 
conservatorship  policies — perhaps  fur  a 
minimum  period  of  three  years.  The 
commenters  also  sijg..;ested  that  under 
NCUA's  broad  cons-rvatorship  powers. 
NCUA  could  hire  the  services  of  a 
nearby  existing  credit  union  under  a 
management  contract  lo  operate  the  new 
c:redit  unioii. 

One  commenter  stated  that  minimum 
requirements  should  be  instituted  for 
any  no:,-!ow-in(  cme  credit  unions 
seeking  permission  to  enter  a  low- 
income  area  to  ensure  that  the 
community  will  be  adequately  served. 
One  commenter  suggested  that  a  non 
low-income  credit  union  be  required  to 
provide  status  reports  on  its  service  to 
such  a  low-income  group.  One 
commenter  recommended  that  no 
expansion  should  be  granted  unless  it 
could  be  demon.strated  that  there  would 
be  no  adverse  material  impact  on 
existing  low-income  credit  unions  in  the 
area,  or  groups  in  the  process  of 
chartering  a  low-income  credit  union. 
One  commenter  stated  that  before  an 
expansion  was  granted,  the  federal 


credit  union  should  be  required  to 
perform  a  study  of  the  credit  and 
depository  needs  of  the  low-inconie 
group. 

One  commenter  supported  using  the 
existing  limited  income  designation 
criteria  as  defined  by  NCUA  to  allow 
existing  religious-bnsvd  credit  unions  to 
grant  access  to  credit  union  servif:e  in 
their  immediate  financially  underser\ed 
communities.  One  commenter 
recommended  allou  mg  minoritv 
chambers  of  conimere  e  or  other 
a.ssociations  of  minority  and  "* 

economic  ally  disadvanta<;ed  business 
people,  along  with  their  respei  ti\  e 
employees,  to  qualify  for  charters. 

B.  NCVA  Board  Denskm 

The  Board  agrees  that  low-in(  ome 
persons  need  expand'-d  c  redit  union 
servic;e.  To  ensure  that  all  possible 
means  of  acc;oniplishing  t!;is  end  can  t)e 
used,  the  final  IRPS: 

•  Permits  chartering  .issoi  inliona! 
low-income  federal  cretitt  unions.  v\here 
the  association  is  orgn:iized  solely  for 
the  purpose  of  providing  credit  union 
.service  to  low-income  persons. 

•  Permits  a  low-income  federal  c  ^^•(iil 
union,  whether  as.sotiational  or 
community  K>ased.  to  include  in  its 
chailor,  occupational,  assoc  iational.  iiiid 
community  c  onimon  bond  groups 
without  reg;.rd  to  loc  .ition.  The  credii 
union  will  have  to  monitor  such 
additions  to  its  base  common  bond, 
however,  to  ensure  th.nt  the  credit  union 
remains  qualified  for  a  low-income 
credit  union  designation. 

•  Permits  a  federal  credit  union  of 
any  type? — cx;cupationaI,  assoc;iationaI. 
community,  or  multiple  group — to 
incJude  low-income  groups  in  its  field 
of  membership,  without  regard  to  the 
groups"  location,  either  by  forming  an 
association  which  is  organized  solely  tor 
the  purpose  of  providing  sue  h  serv  it  e  or 
by  inc;luding3  commuiuty  group  uhic  h 
c;ould  be  the  basis  for  chariering  a  low- 
income  credit  union. 

The  Board  shares  some  c.cirr.nienters' 
c:oncerns  that  this  policy  cl..  jige  n>av  ite 
used  to  "c:herry  pick  "  bv  meeting  the 
credit  needs  of  a  relatively  well-off 
portion  of  a  tow-inconie  c:omnnir)ity 
while  leaving  those  most  in  need  of 
s'ervic;e  with  nothing.  The  Board  will 
institute  special  reporting  recjuirenients 
and  spec:ial  examination  prot:edures  for 
any  credit  union  including  a  low- 
inc;ome  group  in  its  field  of  membership 
to  ensure  that  adequate  credii  union 
services  are  provided  to  ail  persons  in 
the  c:ommunitv. 

The  Board  sees  no  limitation  in  the 
Federal  Credit  Union  Act  preventing 
this  policy  change.  While  tmethat 
NCUA  has  generally  refrained  from 


c  omhining  community-based  c  ommo!) 
bonds  with  occupational  and 
as.sociational  common  bonds,  trie  rt  asun 
for  that  limitation  has  been  a  roni  em 
for  the  safe  and  sound  de\  elopr.-.enf  ^^ 
c;redit  unions.  The  languace  of  Se<  tic. 
109  of  the  Federal  Credit  Union  Atl.  12 
U.S.C.  17.59,  which  statfs  "Fedi-ral 
credit  union  membership  sh.di  he 
limited  to  groups  having  o  common- 
bond  of  oc:cupation  or  «sso«  laf icn  '  -  v 
groups  within  a  well-defined 
neighborhood,  communilv.  or  rur.jl 
district."  does  not  require  sewreganm  nl 
conmiunity  groups  from  other  kn,c*v  ,,) 
(.ommon  bonds.  The  difference  in 
wording  for  conmiunity  based  «  c:r;iv>cin 
bond  see.'ns  to  ha\  e  arisf-r.  from  t!.*-  f;«  t 
that  the  bond  was  inore  difi.ruti  to 
descrifje  adequately.  The  "or  "  betu.  in 
the  "common  bond"  provisions  ;:ntj  'An- 
community  description  is  no  d>f;Vrt  :>i 
from  the  "or  "  between  "rn  t  iip.-(t»o;>  ' 
and  "assoc;iation  ".  whic  h  the  Board  h.^. 
long  c:oncluded  permits  conr.hinmg 
oc;c:upational  and  associaticna)  t  or.in-tin 
bonds  in  a  single  feder.-jl  cred.t  ur-.-cn. 
and  whic:h  is  c:onsislerii  \v.;b  tr.'  >vf.,-,:\ 
c  onimon  usage. 

Moreover,  in  IRPS  83-1.  i,*-:f  Bc^rci' 
desc:ribed  all  Ihn^e  groupirpt — 
occupational,  associations!  .'inci 
c  ommunity — as  "common  be  JVC's  ' 
without  distinction,  and  in  the  «  ..m  .  ) 
distress  mergers  permilied 
intermingling  of  all  three  c  i.:r,r:>ii5i  J4M>d 
types. 

Finally,  there  is  nothing  ,n  the 
evident  purposes  of  the  Ac !  v. Die  I) 
suggc'.sts  that  c:ommi:nity  grojps  i-.w 
necessarily  to  be  treated  cJiiJtrir.tiy  irc>::j 
other  c:onnnon  bonds.  Fundionrdh.    il 
three  c;ommon  bqjids  perform  an 
idc>ntic;al  role — to  help  maintau-.  in 
cTcdit  union  members  the  sen^e  of 
belonging  and  ownership  ihaJ  is  m. 
c  ruc;ial  to  credit  union  st)c(e<>«i. 

Other  connnenter  snggevjions — <■,,(  !. 
as  providing  asr.uranc;es  thc-t  tx.-stiiii: 
low-inconie  credit  unions  arc-  rol 
overlapped  and  extending  the  frtem  ys 
conservatorship  power  to  help  '■t.':rt  tow- 
inc:ome  c;redit  unions — can  h»e 
implemented  under  existing  pr  'ic  y 
where  appropriate. 

II.  Other  Issues  Relating  lo  low-lnccune 
Federal  Credit  Unions 

A.  Comments 

Four  conmienters  approved  cf 
updating  low-inc  ome  credit  ur.«on 
polices  based  on  the  revised  regulatr.ry 
definition.  Two  commenltrs  bclii-\t-d 
that  low-ine;ome  credit  unions  shouid 
haveac;c;ess  lotheCDCU  Revolving 
Loan  Program  immedialelv  upon 
beginning  operation.  One  commmlir 
suggested  that  community  f:roiip«-  fn- 
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able  to  seek  a  preliminary 
of  a  low-income  designati 
submission  of  a  charter  p?.. 
One  commenfer  urged  th^ 
assocjdtional  groups  propo< 
low-mcome  credit  unions 
required  to  demonstrate  v. . 
paying  membership  srtructu 
amonu  other  things,  it  wou 
church  based  associationa! 

6.  \-CUA  Board  Decision 

The  Board  agrees  with  th< 
suHgestions.  The  final  IRPS: 

•  Updates  the  provisions 
mconie  credit  unions  to  refi 
changes  in  the  Rules  and  Re 

•  Eliminates  the  voting  a 
paying  requirements  for 
an  associational  common 

•  Provides  for  preliminar 
the  lovv-mcome  designation 

Part  705  of  the  NCUA  Rul 
Reguldlions  (12  CFR  705.0  e 
currently  provides  qualifyin, 
chartered  credit  unions  with 
access  to  the  CDCU  Revoh 
Fund 
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in.  Streamlining  the  Procesj  for  New 
Charter  Apphcations 

A  Coinments 

Six  commenters  approved 
strea.mlining  process  for  new 
applications.  Four  comment 
that  the  amount  of  time  that 
between  the  day  a  potential . 
submits  a  charter  applicat.on 
for  approval  and  the  day  She 
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m? 
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is  actually  approved  or  den., 
acceptable.  Two  commenters 
the  time  frame  for  chartering 
unaccf  ptably  lengthly.  One  c 
suggesjed  that  an  acknowled}: 
rt!ce!!>t  of  the  chartering  appl 
sent  to  the  organizers  in  a  tir 
fashion"  preferably  within  1 
One  commenter  stated  that 
facilitate  chartering  if  groups 
to  obtain  tentative  approval  o 
fields  of  membership  early  in 
proces.s.  This  commenter  al;;o 
that  eurly  submission  of  NCU 
may  also  speed  the  process. 

the  proposal  stated  that  thi 
subscribers  should  be  respon>. 
paying  the  cost  of  credit  repor 
backgro^jnd  checks  when  app 
credit  union  charter.  Seven  ci 
agreed  ivith  this  provision.  N 
commenters  believed  that  the 
subscribers  should  not  be  res 
for  paying  the  cost  of  credit .. 
background  checks  when  app! 
new  charter.  Two  commenters 
recommended  that  NCUA  art 
standards  relied  upon  in  disq 
credi'  union  organizers 
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B  NCirA  Board  Decision 

The  NCUA  Board  agrees  with  these 
suggestions  and  is  hopeful  that  the 
result  of  ai!  rhe  changes  made  will  be  a 
significant  increase  in  new  federal 
chartering  activity.  Small,  vibrant  credit 
unions,  serv  sng  their  members  on  a  first 
name  basis  and  w^illmg  to  take 
reasonable  credit  risks  based  on 
personal  knowledge  of  their  members' 
character,  are  a  vital  part  of  the  credit 
union  movemetit.  Many  credit  unions 
w  hich  used  to  fill  this  niche  have 
through  their  success  grown  to  the  point 
where  credit  union  management  can  no 
longer  make  these  personal  judgments 
on  each  individual  member:  A  new 
generation  or  small  credit  unions  is 
needed  to  fil!  that  void,  particularly  in 
the  many  poor  inner-cily  and  rural  areas 
where  credit  :-.eeds  are  now  largely 
unmet. 
The  final  ISPS  provides: 

•  That  charter  applicants  will  receive 
acknowledgment  of  the  applications 
receipt  in  10  business  days 

•  That  tentative  field  of  membership 
approval  will  be  given  early  in  the 
process 

•  That  early  subn.i-sion  of  NCU.A 
4012  will  be  encouraged 

•  That  the  cost  of  credit  reports  and 
background  check.-?  wiU  be  borne  by 
NCUA 

The  NCUA  Board  does  not  believe. 
however,  that  it  would  be  productive  to 
establish  many  other  absolute  standards 
and  guidelines.  Each  application  is  to 
some  extent  •.-■que  and  may  require 
somewhat  different  procedures  and  time 
frames.  The  Board  believes  these  are 
best  left  to  be  worked  out  between  the 
prospective  credit  union  officials  and 
NCUA  staff. 

IV.  Distress  Situations  Caused  by 
Dramatic  Changes  in  Economic 
Conditions  Within  a  federal  Credit 
I'n  ion's  Field  of  Membership 

A.  Comments 

The  pror-jsj]  would  have  pernnlted 
an  associatio.na!.  occupational,  or 
multiple  group  credit  union  converting 
to  a  community  charter  as  a  result  of 
significant  corporate  or  military 
restructurings  to  maintain  senics  to 
groups  in  its  Held  of  membership  prior 
to  conversion  and  to  add  other  groups 
within  the  credit  union's  operational 
area  after  the  conversion,  but  for  only  so 
long  as  needed  to  ensure  the  credit 
union's  continued  viability.  A  group 
consisting  of  a!!  NCUA  Regional 
Directors  and  the  Director  of 
E.xamination  and  Insurance  would  vote 
to  determine  the  necessity  of  allowing 
the  converting  credit  union  to  maintain 


the  select  employee  groups.  Eighteen 
commenters  favored  the  proposal. 

Four  commenters  believecTthis 
authority  should  be  expanded  to  all 
community  charters  where  contimied 
viability  is  threatened  by  a  major 
employers  restructuring.  These 
commenters  believed  there  was  no 
reason  to  treat  a    converting  to" 
community  charter  any  different  from 
existing  community  charters  when  in 
both  cases  the  threat  is  viability  caused 
by  similar  events. 

Though  many  commenters  suggested 
abandoning  the  operational  area 
requirement  altogether  (see    'Public 
Interest'  Addition  Comments"  below), 
one  in  particular  urged  that  it  at  least  be 
abandoned  in  distress  situations.  Eight 
commenters  opposed  the  proposal.  Two 
commenters  stated  that  military  credit 
unions  .should  not  be  granted 
community  charters  except  in  rare  cases 
where  an  isolated  base  is  the 
community.  These  commenters  believed 
that  in  a  heavily  populated  area  where 
there  are  many  ether  credit  unions 
already  ser\'ing  sele<:t  groups,  this 
proposal  would  grant  an  unfair 
advantage  to  military  credit  unions.  Six 
commenters  approved  the  special 
administrative  approval  procedure  but 
nine  objected  to  it. 

B.  NCUA  Board  Daci>ion 

The  Board  is  persuaded  that  federal 
credit  unions  of  ail  types  need 
additional  flexibility  when  faced  with 
distress  situatio.is  such  as  significant 
corporate  or  military  restructurino  The 
final  IRPS; 

•  Permits  fedt;:ai  credit  unions  of  all 
types—occupational,  ass ociationai. 
multiple  group,  and  community— to 
apply  for  designation  as  a  "distressed 
federal  credit  union"  and  to  do  so 
regardless  of  whether  they  are 
converting  to  community  charter 

•  Permits  federal  cretfit  unions  with 
such  designations  to  add  occupational 
and  associationa!  groups  to  their  fields 
of  membership  regardless  of  location. 

As  an  added  assurance  that  the 
process  is  administered  consistently  and 
proper  guidance  is  given,  the  NCUA 
Board  will  reserve  to  itself,  at  least 
initially,  the  authority  to  grant 
"distressed  credit  union"  designations. 
The  Board  believes  that,  with  this  added 
requirement,  there  will  be  adequate 
controls  in  place  to  prevent  abuse: 
There  will  be  a  comprehensive  review 
by  the  NCUA  Board  prior  to  initial 
designation;  groups  must  request  service 
in  order  to  be  added  to  a  distressed 
credit  union's  field  of  membership;  the 
regional  director  must  approve  all 
expansion  requests;  and  normal  overlap 
procedures  will  apply. 


V.  Common  Bond  Issues 

A.  Occupational  Common  Bonds 
1.  Comments 

The  proposal  suggested  only  slight 
modifications  of  current  policy.  It  slated 
that  a  proposed  federal  credit  union 
whose  primary  sponsor  is  a  particular 
corporation  may  include  the  employees 
of  that  corporation  who  work  at  another 
location,  employees  of  the  corporation 
who  are  paid  from  or  are  supervised 
from  the  headquarters  location,  such  as 
sales  persons  or  sales  agents  who  work 
at  a  number  of  locctions.  employees  of 
a  division  or  majorify-ouned  subsidiary 
of  the  parent  company  regardless  cf 
location,  and  employees  of  a  related 
company  (such  as  a  person  working 
regularly  for  an  enterprise  under 
contrai:!  and  possessing  a  strong 
dependency  relationship  with  the 
sponsoring  enterprise).  Each  group  to  be 
sened  (e.g..  majority-owned 
subsidiaries,  contractors)  was  to  be 
separately  listed. 

One  commenter  objected  to  the 
proposal  that  each  group  to  be  served 
must  be  separately  listed.  This 
commenter  suggested  that  NCUA  be 
more  lenient.  Another  coniinenter 
requested  that  if  an  occupational  credit 
union  furnished  evidence  of  its  parent 
company's  preference  for  one  credit 
union,  that  credit  union  should  be 
allowed  to  describe  its  field  of 
membership  to  include  the  parent  and 
all  other  companies  under  common 
control.  One  commenter  stated  that  the 
(.omponents  of  a  field  of  membership 
definition  should  be  limited  to  legal 
entities. 

One  commenter  stated  that  the 
Chartering  Manual  dc-s  not  state 
procedures  necessary  lor  a  credit  union 
to  keep  its  existing  membership,  if  a 
company  or  a  division  has  been  sold. 
This  commenter  believes  that  if  a 
company  or  division  is  sold  to  a 
company  which  has  a  credit  union,  then 
the  original  credit  union  loses  the  Held 
of  membership  after  the  sale;  otherw  ise. 
service  .should  be  allowed  to  continue. 

2.  NCUA  Board  Decision 

The  NCl'A  Board  agrees  that  the 
wording  of  this  portion  of  IRPS  S^Vl 
pertaining  to  business  relationships  is  in 
need  of  some  re\  ision.  The  final  IRPS 
has  been  rewritten  to  p.'-ovide  more 
clarity.  However,  the  Board  does  not  see 
a  need  to  broaden  the  o(  cupational 
common  bond  definition  in  general  at 
this  time. 

The  Board  does  believe,  however,  that 
it  is  a  disservice  to  cut  off  service  to 
groups  which  are  divested  from  a 
sponsoring  firm.  The  final  IRPS 


permitted  continued  service  if  the  group 
desires  it. 

Finally,  it  is  clear  that  some  in  the 
credit  union  community  have 
misunderstood  why  the  NCUA  Board 
proposed  requiring  lasting  of  subsidiarv 
entities  included  in  a  common  bond. 
The  agency  is  in  the  process  of 
establishing  a  field  of  membership 
database  for  internal  monitoring  of 
overlaps.  Federal  credit  union  listing  of 
all  subgroups  would  greatly  enhance  the 
reliability  and  overall  usefulness  of  the 
database.  But  the  NCUA  Board  sees  no 
need  to  impose  this  requirement  on  a 
federal  credit  union  which  finds  that 
process  overly  burdensome,  and  the 
final  IRPS  has  deleted  this  portion  of  the 
proposal.  Such  a  credit  union  should 
understand,  however,  that  if  a  specific 
group  is  not  mentioned  in  its  charter, 
and  the  group  in  good  faith  states  in  a 
request  for  service  from  another  credit 
union  that  it  does  not  have  credit  union 
service  available  (as  often  happens  with 
new  subsidiaries  of  spon.soring  groups), 
an  overlap  may  inadvertently  be 
permitted  without  full  consideration  lor 
the  overlapped  credit  unions  interests. 
H  the  overlap  is  discovered  after  the 
other  credit  union  has  begun  service,  it 
is  likely  that,  in  the  interests  of  the 
group  and  the  other  credit  union.  SCV.^ 
will  permit  the  overlap  to  continue. 

B.  Associationa!  Common  Bonds 

1.  Comments 

The  proposal  clarified  that  a  federal 
credit  union  seeking  to  include  en 
association  in  its  field  of  membership 
may  only  include  natural  per.sons  who 
pay  dues  and  have  voting  rights  or  hold 
otfice  in  the  association.  Eight 
commenters  supported  thif  change. 
Twenty-one  commenters  opposed  the 
proposal.  In  general,  these  commenters 
believed  that  not  all  natural  person 
associations  require  a  member  to  pav 
dues.  A  few  com.m.fnters  stated  that  the 
proposal  would  harm  church 
associations  that  have  members  that  do 
not  pay  dues.  Four  commenters  stated 
the  proposal  would  harm  low-im  ome 
cooper3ti\  es.  One  commenter  stated 
that  the  collection  of  dues  for  an 
associational  group  may  be  entirely 
irrelevant  to  the  group's  purpose  or 
mission.  One  commenter  stated  that  this 
requirement  can  not  be  reasonablv 
monitored  by  a  federal  credit  union 

The  proposal  also  clarified  that  a 
federal  credit  union's  field  of 
membership  has  to  be  updated  and 
approved  by  NCUA  when  an  association 
changed  its  bylaws  to  modify  the  si  ope 
of  those  eligible  for  membership.  Six 
commenters  appro.ved  of  this 
clarification.  One  commenter  staled  ihal 


without  this  limitation  an  associational 
credit  union  would  be  allowed  to 
change  to  an  open  field  of  membership. 
Thirteen  commenters  disapproxed  of 
the  clarification.  Six  of  these 
commenters  believed  that  if  an 
as.sociation  changed  its  bylaws 
frequently  it  could  cause  an 
administrative  nightmare  for  the  i  rec:t 
union  and  NCUA  if  the  charter  h.'id  to 
be  amended  every  time  the  bylaws 
changed.  One  commenter  believed  t;  e 
main  concern  should  be  whether  the 
association  in  question  was  a  viable 
functioning  organization.  This 
commenter  believed  that  an  assw  iat.r  n 
with  membership  qualification 
requirements,  bylaws  and  meetings 
should  be  defined  as  a  functioning 
•  prganization. 

•    The  proposal  removed  the 
requirement  that  students  must  join  «.•:»- 
credit  union  prior  to  family  memt>t:s 
becoming  eligible.  Five  commenters 
agreed  with  this  change. 

One  commenter  .stated  that  the  iinril 
IRPS  should  be  modijied  to  allovj  (or 
inclusion  of  an  entire  associaticn  in  a 
federal  credit  union  at  a  higher  levti  li 
that  level  provided  broad  based  "^ercii  e«. 
which  were  not  avrulable  ot  r*  lowt; 
level. 

2.  NCU.-\  Board  Decision 

The  .NCU.'^  Board  a.grees  t'r.at  t.*-.e 
dues-paying  and  voting  rights 
requirements  of  the  proposal  cou'd  t-e 
unfair  to  some  bona  fide  iKsotiotion*. 
The  final  IRPS  lists  these  eleme r.tt  as 
factors  to  be  considered,  not  «s 
requirements. 

The  Board  has  also  attempted  Jo 
clarify  in  the  final  IRPS  the  amb.j...iti!  <■ 
noted  by  some  of  the  i  on".menftr«-. 

The  Board  does  not  agree,  howevt-r 
that  it  should  alter  its  present  polit  •.''■", 
favor  of  servii  e  to  associaiicns  a*  t:." 
lowest  possible  level,  or  that  it  i«i 
appropriate  to  allow  asso<  iations  to 
modify  portions  of  their  byjr;wt  whu  % 
dramatically  change  the  mcke-up  ci 
membership  without  acem  \  re •.;«-•,-. 
The  final  IRPS  maintains  ir,e<e 
provisions  as  in  the  proposo.V 

VI.  Select  Group  .\ddition  Issues 

A  Cnmnifnts 

A  number  of  comments  wt-rc  rtii .%  f-d 
on  the  various  proposed  (  hanger-  to 
NCUAs  select  group  addition  pi-iji  y. 
They  are  best  discussed  as  a  £'-or;p. 

1.  "Public  Interest  "  Addition  Comn.i'.;^ 

The  Board  requested  comnieni  on  i* 
limited  "public  interest  "  procedure  hv 
which  NCU.^  might  approve  a  federal 
I  redit  union  expansion  to  i.sriude  ij 
group  outside  the  operal.or.rjl  are.-,  oi ., 
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home  or  branch  office,  if  su 
was  in  the  interest  of  makin 
credit  union  service  avai lab 
eligible  groups  v.-ho  wish  to 
if  doint;sowould  not  have? 
adverse  effect  on  the  safe 
operations  of  credit  unions, 
credit  union  seeking  such  ar 
\vouid  need  to  provide  certa 
documentation,  including  a 
the  views  of  each  credit  _  _. 
hon.e  or  branch  office  withi 
radius  as  to  whether  each  hn 
inclusion  of  the  group  in  the 
credit  union's  field  of  meHi 
i  f  the  credit  union  refused,  t 
for  the  refusal. 

Thirty  commenters  su 
concept  of  the  "public  i 
proposal.  These  commeniers 
believed  that  the  proposal  w 
provide  more  people  with  ci 
service.  However,  most  of  th 
commenters  believed  the  p 
operational  area  requirement 
unnecessary.  Furthermore, 
commenters  stated  that  the 
doturr.entation  requirements 
onerous  that  it  would  discou 
credit  unions  from  trying  to 
pro<:edure.  Six  commenters 
this  proposal. 

One  tommenter  believed  t 
use  for  the  "public  interest" 
should  be  to  provide  an  e.xce 
rules  for  credit  unions  experi 
loss  of  members  due  to  some 
extraordinary  circumstances, 
base  closing  or  a  corporate  re; 
Tl'.is  coaimenter  believed  the 
■public  interest'  procedure 
bas&d  oh:  (1)  The  demand  fc. 
union  service:  {2}  the  capabi! 
credit  union  to  provide  ser'.i< 
the  level  of  membership  rece 
sustain  the  affected  credit  un 
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2  'Op-eraUonal  Area"  Comm 

N'Ci:.\  has  traditionally  fee 
multiple  group  Held  of  mem;^ 
iidditior.s  arornd  the  "ooerafii) 
of  a  home  or  branch  office.  T 
\vas  designed  to  ensure  a  sati. 
levc!  of  cominitmpnt  and  serv 
groups  included  in  the  field  o 
membership,  while  also  mini 
instances  of  overlap  and  detei 
ttrritiriai  srakeouJs  by  overly 
credit  unions.  However,  in  re' 
new  ter.hnoIo<iit-s  and  innovnt 
proposal  clarified  operational 
requirements  Th^  firs'  clariT 
that  tor  purposes  of  a  field  of 
nie.^ihirship  expansion  the ' 
operational  area  will  be  cons, 
area  within  a  2.S  mile  radius  o 
or  branch  office,  but  that  this 
may  be  extended  for  rural  are.  . 
commenters  believed  the  prop  ) 
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operational  area  was  reasonable  and 
approve  of  it.  Four  other  commenters 
agreed  in  general  with  the  definition  but 
believed  that  there  should  be  more 
leeway  for  rural  areas. 

Forty-one  commenters  objected  to  the 
25  mile  operational  area  as  outdated  in 
light  of  current  technology.  Thirty-seven 
commenters  stated  there  should  not  be 
any  operational  area.  They  believed  Uiat 
direct  deposit,  automated  teller  service, 
and  S3r\'ice-by-phone,  in  many  cases, 
has  eliminated  the  need  for  physical 
access  to  a  branch.  Five  commenters 
believed  operational  area  should  just  be 
one  of  many  factors  to  be  considered  in 
a  field  of  membership  expansion. 

A  few  of  the  commenters  .stated  that 
a  p.'-ogressive  approach  to  the  expansion 
of  services  is  one  based  on  functionality, 
not  geography.  They  believed  a 
Emotional  approach  should  be  based  on 
the  capacity  and  willingness  to  serve 
m.atched  with  a  demand  for  those 
ser\ices.  One  commenter  suggested  that 
the  determination  of  the  operational 
area  of  a  credit  union  should  be  based 
on  whether  the  credit  union  can 
reasonably  be  expected  to  deliver 
adequate  credit  union  service  to  the 
area.  This  commenter  suggested  that 
NCUA  approve  a  field  of  membership 
expa.nsion  request  if:  (1)  There  is  a  clear 
demand  for  the  credit  union's  ser\'ices; 
(2)  the  credit  union  is  capable  of 
providing  the  services:  and  (3)  other 
credit  unions  in  the  area  are  not  already 
providing  the  service.  Twelve 
commenters  stated  that  any  credit  union 
shc/uld  have  the  option  to  add  select 
e.mployee  groups  to  its  field  of 
membership  {wiJhout  regard  to 
operational  area)  if  it  has  the  financial 
rbr.curces  to  do  so  and  there  is  no 
over!f''.p. 

3.  'Shared  Fa.  iiities"  Comments 

The  proi '  -:.l  stated  that  "shared 
facilities"  and  "shared  service  centers" 
were  specifically  to  be  excluded  from 
considy  j!ion  as  either  a  "home"  or 
"branch"  office  for  purposes  of  meeting 
NCl'A's  operation?!  erea  requirement. 
excr.>t  if!  unusual  circumstances — e.g.. 
where  a  credit  union  is  converting  an 
existing  home  or  branch  office  to  a 
"shared  facility."  Nine  commenters 
believed  this  to  be  a  reisonihle  position 
and  agrertd  with  fhe^Lr-ncalion  One 
comfr.,?nter  stated  that  this  position 
xvould  ultimately  he!p  service  centers 
prosper  and  control  predatory  concerns 
from  credit  unions  not  participating  in 
shared  service  center  prjg.-ams. 

Seven  co.T.menters  opposed  the 
clarification.  Several  commenters 
believed  the  proposal  would  force  some 
credit  unions  into  unnecessary 
expenditures  for  "brick  and  mortar" 


facilities.  Some  commenters  suggested 
that  field  of  membership  expansions  be 
allov/ed  around  a  shared  branch  if  the 
credit  union  has  a  material  (20%)  stake 
in  the  facility.  They  believed  shared 
branches  were  tantamount  to  a  credit 
union's  own  property. 

4.  "Branch"  Comments 

The  proposal  stated  that  a  facility 
which  was  di.^ectly  and  solely  owned 
by,  leased  by  or  donated  by  a  credit 
union  and  had  credit  union  employees 
regularly  on  site  who  accept  payment  on 
shares  and  disburse  loans  was  clearly  a 
home  or  branch  office.  One  commenter 
objected  to  the  requirement  that  a 
branch  office  have  a  paid  employee 
working  in  it.  This  commenter  believed 
this  section  needed  to  be  modified  to 
include  credit  union  volunteers. 

One  f:ommenter  beheved  that  in  order 
to  facilitate  grov\1h  among  credit  unions. 
NCUA  should  reconsider  its  position 
that  "the  addition  of  a  new  select  group 
alone  is  not  enough  to  justify  a  proposed 
home  or  branch  office." 

One  commenter  believed  the 
definition  of  branches  should  be 
expanded  to  .more  closely  identi.f^y  and 
define  the  difference  between  an  "open 
branch"  and  a  "closed  branch."  This 
commenter  stated  thai  an  open  branch 
should  be  identified  as  one  where 
members  from  any  company  or  group 
could  have  free  access  and  that  a  closed 
branch  should  be  identified  as  one  ttiat 
is  located  within  a  sponsor's  facility  that 
is  accessible  only  to  employees  of  that 
group.  This  commenter  believed  that 
taking  on  additional  small  employoa 
groups  using  a  close  branch  as  the  'oase 
in  determining  the  25  miie  radius 
should  not  be  permitted. 

B.  NCUA  Board  Decision 

The  NCUA  Doa.-d  is  not  prop.-' red  to 
jettison  tne    ofie.-ationa!  area" 
limitation  or  to  make  sabstant.al 
changes  in  how  that  lin>itation  is 
defined.  The  requiremeiit  iias  .served 
credit  unions  well  and  OMiains  vital. 
Some  of  the  wordi.ig  la  t',>o  final  IRPS 
has  be^n  chan^f-d  to  xr.akt  the  concept 
more  adaptable  Xn  the  variety  of  credit 
union  service  outiets,  hosvover  "Home 
or  branch  office"  has  been  changed  to 
"service  facility,"  for  e:omp!e,  and  Xha 
requirement  to  have  an  "employee"  on 
site  has  been  chan-^vid  to 
"rep'resentative"  to  acco.-!''n.oda;e  the 
possibility  of  volunteers. 

However,  the  final  IRPS  does  not 
include  provisions  for  a  "public 
interest"  field  of  nie:i>bership 
expansion.  Moreover,  the  Board  does 
not  believe  that  tecl^inology  has  reached 
the  point  where  access  to  a  facility 
where  business  can  be  transacted  by 
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interaction  with  another  {serson  is 
unimportant.  Therefore,  the  opentionai 
nrea  requirement  will  continue  to  b»? 
linked  to  th«  credit  union's  ability  to 
[>rov:do  service  by  such  m'jans.  Fnialiy, 
the  BoRrd  crnnot,  v.ithout  suhstaniially 
more  expnrioncn,  ailo.v  "shared  serviu? 
f  .nnt*>rs"  and  other  similar  kindr,  of 
group  Sftrvicc  arrangurn'jnf:-.  lo  he 
considered  "Kon^ir.e  facilities"  fur  soloct 
]ir(y;i)  evp,?nsion  p^i^p•:"i(i^;  th^  efToc-ls  ol 
such  a  chsnt'e  ot;^  too  unclear  at  thj:i 
point.  The  final  IRPS  !her\'fore  (vxclc(!os 
from  the  defmilicn  of  a  "sh.ir.jd  facility" 
lo(.afions  at  which  ser/it.n  is  provided  to 
a  significnnt  nun<lH-r  of  Hiffonint  crodit 
uni(»ns'  mc-mhors. 

VII.  Community  Chailerr; 

A.  Coiniiifnt!: 

Two  cc'.Tiniijntois  bi^lii'vtjd  the 
proposal  did  not  addreiis  tlio  i,oi;i  t^rns  of 
commuiiity  crod)i  ur.io!):;.  TI>o  propos  -l 
cl.irined  that  a  com.munity  credit 
union's  operational  (service)  area  wis  to 
be  defined  by  its  houudarit-s.  Four 
coin!iiont«:rs  agreed  with  this 
clarification.  Four  coninienicrs  bclirjvt.d 
lh.jt  lh«  auihority  to  aid  new  {groups 
out.side  community  bounu'ririt?;;  should 
be  extended  to  all  coinmunity  charters 
whore  continued  viability  is  thr«»tf:ni'.J 
by  a  major  corporate  or  military 
ri'structuring.  These  commenters 
believed  there  was  no  iisasou  to  tn:a»  a 
"converting  to"  r.ouinuuiity  c.harter  <:.-;> 
difft;rt!ntly  from  existing  <;onnni!n'ty 
charters  when  in  both  ca:-:t;s  die  thrc.it 
is  viability  cau^^cd  by  similar  I'vrais 
Kigi»t  conuuenttrs  belioved  .my 
c  omnninify  credit  union  should  h.ive 
the  option  to  add  select  CTTiploy.;!- 
groups  to  its  fit'id  of  n'embcrvbip  li  il 
has  tilt;  financial  ability  to  do  soand 
NCb'A  determines  that  nootlif-rcrtuJil 
Uiuon  in  the  artja  could  servo  die  griMjp 
Foiir  co'.inc;;'t:r.s  suggKslcd  a'liiwiUf; 
«  oinn)UMi'y  cr(;dit  uiaon.^  ,o  mt^rgf;  vvitii 
niuiiiplogryup  orassociationa!  credit 
uiuons  while  still  cnntinuinu  to  :-,iirvc' 
l!)i'  fnr::i(;r  flt:'ds  of  pitn>l:M'r:,h;j)  of  boUi 
I  vii<i,\  unions. 

V'.iu;  conimenlt.-rs  i;oli»'vi;d  NtilUA 
shotild  pros  ide  for  th*j  «;h;irtt;ri:ij>  ui 
<:()uir.nuiity  credit  unions  in  two  u«i(i 
ad;.}i  f^n»  corMnuni-ies  Tlu-'st; 
•iniiinunti-rs  b«li!r.td  the  gniiiiing  of 
r Dmmiinily  charter  status  ir.  ont;  area 
should  not  previjii!  fliHcrndti  union 
Irn'.n  <  out  inning  to  serve  -uui  .uinMt  new 
njendMjrs  from  existing  sf!l»';;t  •>:n;iK;yf>t» 
grou{)s  io  a  se«;und  :rKa,  or  i,{,tiini!-,j! .» 
dual  romnjunitv  chartt^r. 

One  comr.ienicrbclievrd  .NCUA 
should  make  it  easier  io  e\pi:nd 
(geographic  boundaries  of  coniiiuaiily 
credit  unions  by  eliniin.iting  the 
n!auin;in»'.nt  of  showing  a  "cujnniiiigling 


»)f  the  two  ccmmunitics."  This 
commenter  believed  this  niquireinpnt 
was  no  longer  realistic  because 
electronic  tran.saclior.s  h.ivf'  taki'n  ovrr 
in  t.'iG  inra-ket|)!;i-:o. 

H.  NCUA  Board  Df'cisinti 

Ih^.  Beard  beliov»:-s  the  n:>a1  polity 
statement  adtlrp-^si^s  th';  nsHjds  of 
community  ."hart^^rs.  Jn  re:>ponse  '.<)  ih' 
advont  of  n»'w  technologies  in 
a.i!innunicalion  and  tho  evolving 
character  of  rorrjmunirif^s,  the  Boa-d  hus 
sliqhtiy  reviscci  the  dnfiniticn  of  a 
comnui-.'ify  ciimmijr!  bofid.  A 
«  omnuinity  charter  must  conriniio  f...  b*- 
limited  to  "a  well-defined 
neigh'norhood,  community,  or  run! 
distrii:t."  However,  a  rominundy  wj;!  br 
defined  as  a  single.  Wf-ll-defined  arn.i 
v/horc  residents  intv!,'^(.1.  To  mw>t  this 
definition,  the  Board  h,T:  eMahlish^d  the 
folloivirg  (  cmmon  bond  rHqiiirempn's 
for  a  ccmmunity  cbnrtpr;  the  geogr.Tphi' 
area's  boundaries  must  b«>  cle.irly 
detuied;  and  the  nt)pli(,anl  for  a  ntnv 
charter  or  an  oxjiansion  must  esibblish 
that  the  area  is  rwixtgnized  as  a  "distiuj.! 
neighborhotvd,  coipniMnity  or  rural 
di.strif  t.  '  Tills  new  policy  elin)in.H'.iis  the 
coniniingling  requiremiinl  vv.hi!«  Jtill 
requiring  tin;  memhors  ti  interact.  Tiji- 
filial  policy  also  ( larifies  thai  the 
«  omniunity  credit  union's  opi-raiion.d 
(service)  an-a  is  dcfin'-d  by  its 
boiiudaric's. 

As  stattid  oailitir,  conuviunity  (  n.'Uii, 
i:ni.)fis  may  also  apply  for  a  designalioii 
as  .1  "distressed  federal  credit  uniuii" 
and  to  c.o  .so  regardlevs  o!'  whether  tliev 
.-irui  unvorting  to  o  community  charter. 
These  credit  unions,  a.^  wdl  as  low- 
rnromcrommiiniry  credit  unions,  niav 
add  :;ele(  t  empioyf  v.  groups  out'  ido 
their  oprniionai  ar<.>a  to  their  fit-lc's  o) 
inember:hip  as  long  as  they  havH  the 
tinanciil  .ibiisly  to  vrve  the  uroup.  .Af:»  r 
the  credit  union  commiinitv  ',,;s.snnie 
evpprience  with  tnis  policy,  the  Board 
will  as.si.'s.'-  Vi\n  wisdom  of  extending  this 
option  to  ali  communitv  rrcdit  iir::on>. 

VHI.  (hfflap  fssne*; 

--\  Communis 

i  he  jiroposiii  chirified  tji.it  .^C!  A 
)ii.-)y  PM  lude  from  overlap  protodinn 
state  dtartered  crwfit  unions  with  i  fi-i-i 
of  !n<  mfwrship  so  broadlv  defi!:*!}  ,)s  t;.. 
iii'..!i;de  virtually  ov-  r^rne  in  .)  vvitle 
iir.a  Four  conimen'ersagrifd  willi  thiN 
c.larifii.ation.  However,  m.^-iy 
cninnienters  .-iddress<-d  other  o\erl.i,> 
i.'.sijis.  Two  c:nnn;:!nf(--s  support'^!  llir 
n.-«iuirc':!!C'nt  that  credit  uiiio';s  involved 
ill  overliip  situations  first  atttnqjt  lo 
^e^n!ve  relattnl  issui^s  among  ihenis^'ives 
Uifore  turning  tn  NCUA.  Three 
conunenlers  staled  that  field  ut 


nu»inber;hip  policy  was  ovarly  liberal 
end  permits  numerous  overlaps  whiirJi 
hiirt  snnsll  credit  i.iiicns.  Eight 
conimenterr;  s!,<t>id  that  overlaps 
bciweun  credit  unions  should  be 
liberally  permitted. 

Four  commenters  believed  NCUA 
should  inchide  a  dchniticn  of  thf  f.-rni 
"li-.tidenta!  overlap"  as  a  fu.rtheraid  to 
ihj  cnidil  union  community.  One 
ojmmert'r  believed  the  term  should  Ik 
defiiHjd  as  3%  of  the  potentisl 
m.^mbership  of  the  «jcdil  iiri^;n  bi:!:ig 
f.verlapp«!d.  (Jnc  commc'ter  slated  that 
overlaps  ai'j  incidental  if  they  do  no! 
creafo  questions  of  viability  fur  the 
•  rcdit  iiuion  aiiected  by  the  overlap. 

The  proposal  stated  th.Jt  on  ov   rl  sp 
may  be  justified  if  the  original  credit 
union  failed  lo  provide  quality  service 
lo  the  group.  One  co!ninonfer'sii;.;;:-cti«d 
that  tlio  F'oard  define  "quali'y  sorvioj" 
.Kid  ree>u)inine  iis  position  regiii ding  the 
ijbsenire  of  "sjwt  iaiized  sen.  ice  ,3s  not 
being  a  justifit  ation  for  an  overlap." 
Seven  othur  commenters  also  believed 
that  the  ler:a  "quality  servite"  needu-d 
to  be  defined.  They  believed  the  tenii 
was  very  sebje<iivp:  Did  it  mean  tin! 
riiiinber  of  .services,  hours  open,  or  tlic 
.ittiliide  of  workers?  A  few  of  ihesjj 
eoianRinterr  believed  the  l.ir.k  of  a 
tlefinition  has  hurt  small  cri'dit  >iiiiuii- 

One *om;nrnt'>r  supported  NC;U,\"s 
int.:ut  to  provide  overlap  prot(?«  lion  foi 
any  i\  p«;  f)f  charti'r  if  then?  are 
signifiuint  safely  .'ind  .soundness 
conrems.  This  commenter  would 
ex.p;uid  th.is  to  include  a  low-incnipe 
service  iiiip;)r:t  tist:  A  credit  union 
should  be  [iroterti'd  froin  ovi'rl.-ps 
which  wo.jld  impair  itsabilitv  lo 
eiieclively  v^rve  low  income  meiiTlMc; 
<»f  the  fornmuriity. 

The  p.'-opiN.d  also  slated  thin  in 
speci.il  L.ises  excluiiciarv  ;argii,-ige 
sli-mhl  be  UM-d  l-j  'iinit  tjie  ineinlHTship 
eligiliiiily  of  widefy  dispersed 
(•ii'.plovei.s  jir  .xssoi:iations.  rii;;; 
t.'inir.ienrerdisigr'.'ed  v.ith  !i»is 
I  ;!5i',,iitjn.  This  cemmt.ntiir  hi;!;'  vii 
thai  if  th«  re  w.ns  n  legitimjfte  fnni;;eii 
bond,  such  .i.-;  .1  single  c;;npIo\  er  or 
associ  ition.  'lid  nofret'it  union  \\;is 
si.'ving  lh«-gmc-p,  th"ii  e.\i!;ivion  >■, 
l.'.'igti.ige  w.is  inil  necc'Sviry 

H.  NCUA  hitnidDcrhi.r.i 

The  .rii.d  JKP.S  (lu.I.iins  tit,  \iri,\m,iiiu 
Hi  tne  proposal  reit.owjjig  from  ov  rl.qt 
I  •■ie;demti;:>n  hroudly  has*  il  st.iU; 
i.l.arteri;d  cn.dif- unions,  wh;.:!'.  p,if,i!le!' 
how  the  ;)^t!n{.y  apfirc.u.lujs  hmaiilv 
b.isi'vl  ftulf nil  ch.:rtcrs.  A.s  to  mri.t  oi  tlie 
n'n;.;tning  comr.icnts.  ihe  Board 
di^„^g^;es  with  ns.iny  of  liu;  sugges.ioi.-. 
The  .Agency's  long  standii.g  po.'.c.v  is 
working  well.  The  vast  nin;orifv  ol  .ill 
overlaps  anM  oiisen;' d  lo  bv  the 


cvt  rl:.,-ij.?.')  rrcnil  unicn.  'j 
ur:j  rtaiilvccl  i«i  a  way  uhit 

H^iircf  ':fTi''-;ut>s  to  he'Icvc 
•Icxilji'i  V  :•■:.  «h:s  aroa.  'iht 
Pii.-J  !.•:.-  i  d-.es  not  difir/j 
ovoTh'-i."  c;  "ou-^ity  St-n'ic 

Jic)vvtver,  the  Board  a).- 
c-xp'jriitf.tc;  v.iih  e.tdiision 


T !, 


iian  net  Uicn  entirely  sutisJ 


fh;it 

cton-.  This 
rewlriiton  in  the 
iiting  their 
ere  thov  are 


t  lat 


tlat, 


entire  .-ectior!  has  been 
fiiii!  I^PSinthehopeofli 
u«*  to  Ihe  few  situations  w 
truly  v.arranted  and  effcrti 

IX.  Documentation  Issues 

A.  Comments 

The  proposal  attempted  i  j  streamline 
documentation  requiremen  s.  Five 
crommenfers  stated  that  the 
documentation  requiremen  s 
proposal  were  not  burdensc 
commenters  disagreed.  Ma 
commenters  also  believed 
statements  were  unnet 
periodic  call  reports  and  _ 
Four  commenters  believed 
statements  should  not  be  _ 
field  of  membership  expan 

Two  commenters  noted  t 
field  of  membership  expan? 
proposal  required  docu 
groups  "on  the  group's  lettej-h 
stationery  and  signed  by  an 
representative  to  the  group, 
commenters  believed  this  h 
been  interpreted  to  mean  an 
the  employer.  These  corn 
believed  that  NCUA  should  ^e  flexibU- 
and  recognize  that  not  all  „. 
rt:[>re.sented  by  the  employe 
"oJtlf.ial"  represynintive.  Th 
«!i;i;?-sted  that  the  IRPS  ailol  the 
n.'U'ons  to  accept  other  docufrif-ntntion 
(tiTvrfifi  cation. 

li-  NCt'A  Bnard  D,'ri.>i,.:i 

TH.  NCUA  Board  aprej-s  tl 
'-i.st  :i)ujori;y  of  i:;ises  rKi;iv>n 
-iuflic.iont  financial  inforin.;! 
.■.^../I.'ihif!  to  make  a  d.Htr::, ir 
f ii..  t!("ir.r?ri'i;.  advis::biiitv  of 
(  riiji(.-.s».-d  cLarter  (;l;c:iigi/  Th 
n';5(:n;r!ien»  losvbnut  fii.ani 
.^■<ili.>rn«!n{s  with  p.  chsr;»  r  j.'i 
i/.is  bftn  dt!eii;d.  If  a  r.:  <io". 
rirvd     ■ 


gr' 


;i.i; 


i.s  acSinjcnr.!  ir):or."i,iii.:ii 
ivr  i:.  The  NCUA  Bojrd  .ilso 
the  fefjuirf::nont  for  lettfrhta 
'.;it!  be  reluxfj.  With  n':;artl  t 
rvrq;:ircme.)t  thiit  an  "ofri;:iaI 
ii.pr.-s>T.!ative"  of  the  grriiqi  \h\i\  tht; 
.<  tier  rtrfjueslinu  .ser\'ico.  the  ioard  does 
!ii)\  hilii've  a  change  in  the  u  irding  is 
rtfded.  but  will  ensure  that  !  le  regionjtl 
offices  are  instructed  to  be  m  rv  flr'xible 
<n  apfilying  the  term  to  spe<;i  Jf; 
situations. 


:c:  rr ni£t-if.ler 
I  rcirt'tto^  ih« 
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X.  "IT.e  Ff  Gposed  "I'l'e  and  F-t'ivS 
A.  O.miJtnts 
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^'Vhc  pniposnl  roque^ilM  i:ou.:iv.\\\  o\\  a 
"liie  j;>-id  Serve"  select  group  expa.'-iiioti 
j-roccdure  it  w:is  cnvi<;ionod  thri'.  thp 
proceu'urn  woi  Id  pe'mi!  CnM£!.  code  1 
and  2  cr-dit  urioiic;  tu  begin  pryvidifij; 
ser^'ice  to  smaii  groups— oG  persons  or 
fewer  wgs  s«g2?st&d— prior  to  lonn.ii 
NCUA  approv.j!  of  the  expansion. 
Thirty-six  rommonte.\s  favored  the 
procedure.  These  commenters  believed 
it  would  allow  credit  unions  to  timely 
serve  new  group.^.  However,  some 
commenters  suggested  an  increase  in 
the  number  of  potential  members  thpt 
could  be  added  u.sing  the  procedure. 
One  commenter  inquired  whether  the 
number  included  family  members.  Four 
commenters  recommended  NCl.'A  issue 
guidelines  on  what  to  do  if  the 
expansion  is  subsequently  denied  by  the 
Region. 

Eighteen  commenters  objected  to  the 
"File  and  Serve"  proposal.  The  reasons 
were  varied.  Nine  commenters  stated 
there  were  no  procedures  for  what 
would  happen  if  the  expansion  was 
denied  by  the  Region  and  that  it  would 
be  an  administrative  nightmare  if  a 
denial  occurred.  Eight  commenters 
believed  this  proposal  was  not  justified 
since  regulatory-  delay  in  approving 
expansion  requests  was  not  a  problem 
Six  commenters  believed  that  there 
would  be  more  conflicts  arising  from 
both  intentional  and  unintentional 
overlaps.  Five  commenters  .stated  that 
rt;gulatory  approval  distinguishes  cn;dit 
unions  from  banks 

Three  commenters  suggested  any 
CAMEL  code  1.  2  and  3  credit  unions 
be  pernu:-.,-d  to  use  ihe  file  .njid  si  rv.- 
piocedur ;  ;  )i, J  coinir.e.iter  s*.iiH>"st('f! 
that  NCl'.-v  in.pkment  an  n!U;rn<!iive 
procediir<-  by  whi.h  CAMKI.  LO'!^^  1  ,<r  d 
2  (  redii  umo:,s  .shculd  be  giv<>n 
pn'Uviricfr  by  •'^(CUA  in  reviuwi::g  V.-'y^ 
o\  r.iemhorship  expnn.>;ion.s.  Tw.-j 
cninmcnt'ir.-f  si»<'<:;n(  r.lly  ob;  •(  led  ?(» the 
proceiiiire's  bffinj:  tied  !o  a  C.-\MFI. 
r:itl.ig  rr.;ir(.oinme'ifcr.s  njcomnietided 
that  all  credit  u:iK!r\s  shouM-he  abif  lo 
I'se  tlu;  nii^  n:id  Sbrve  procedure.  Or.e  nl 
thf.sf!  «:on;;;itrnfers  suggested  NCL'.\ 
t:ou!d  th*:n  rjsiric!  the  file  and  st>rv»r 
autliority  on  a  case-by-case  basis  ftir  anv 
<.fodit  imion  it  had  concerns  about.  Ons; 
commenter  rfcoicmendcd  adding  ,i 
requirement  that  the  filing  credil^un ion 
have  lo  st.ite  that  there  was  no  overlap 
or  existing  eligibility  fur  niembt'rship  u; 
another  (  redit  union  for  the  group  to  l»e 
,ser\'ed 


^     M.'a-iy  ijf  'iiC  com:nf>ntr.i s'.'sjif'.i^GSllcjri-; 
•■':vt?bt*;;n  incorport,!'-r;  into  "he  nn.;! 
iTJ'S,  Tht  i<r;\^-  pcllcy  vvi!l  uf;nni;  v.t  !l  • 
•  •ii'orc'isd  fe':k-;ri<l  crsdii  uni':i  s  bi  qo(.'! 
•s'andJUR  wjih  K^CUA  Jo  -.^y^W  for' 
ch.uler  amenrJme.its  v.-},jc!i  auihtti-izi^ 
the  credit  u.nicj.s  ;o  n;  -.Vi-  vsa  of  a 
\^l\  iimb'iieJ  I'foce  j;;  for  adding,  small 
ocrupationcii  groups  curr.'ntly  without 
credit  union  .ser.jce.  Tho  iriii.i.^l 
rTi.-.>;;r,-.n.-n  number  cf  persons  in  a  grorp 
to  be  added  under  this  pro;;edure  has 
been  set  initially  by  the  NCUA  Board  at 
100.  The  Board  may  be  resolution  adjust 
that  number  from  time  to  tmie  as 
appropriate. 

XI.  Other  Procedures  for  Reviewing 
Field  of  Membership  Addition  Request!? 

A.  Cniiniwitts 

The  proposal  sought  to  (.larify  the 
mechanics  of  requesting  additions  to  a 
federal  credit  union's  field  of 
membership.  Four  commenters  believed 
that  the  approval  time  on  .select 
employee  group  additions  was 
excessive.  Another  commenter  stated 
that  the  field  of  membership  expansion 
procediu-e  was  burdensome  and  should 
be  streamlined.  Two  commenters 
supported  NCUA's  goal  of  approving  or 
denying  field  of  membership  expansion 
requests  within  the  "10  busine,ss  day  or 
less"  time  frame. 

One  commenter  stated  that,  in  regard 
to  charter  amendments,  once  NCUA 
approves  one.  the  board  of  directors  of 
the  credit  union  should  not 
subsequently  have  to  adopt  it  to  nuike 
it  effet;tive. 

i  wo  commenters  staled  th^it  nn- 
iiofificaiion  of  a  propcsed  field  of 
r^eniher^hip  expan.'-.ion  in  .-mot!!e.r  (.:.  dil 
tnion'^.  operating  isr;;a  s!iu:dd  he  n 
i:<)!nrno!i  courtesy.  Ihrci'i.r.mr-cntt  r: 
b.fb>v.,d  rhe.finni  IRf'S  f.hoal.i  f..;\  id.- 
ti!  a  minimum  for  sotue  ton:;  v-i 
piibiicafjon  and  hearings  oi  peri..,i  ,t'. 
coi:;.menf  rc'.itivf  to  nn  I'vp-insion  ui nry 
•  redit  lUiiou's  field  i-f  ru'  i)ib,>r<h:n 
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':   \Cl'A  Bonrd  fJf'rJshn 

Tf>fc  rCUA  Board  believes  th-it  -i  iia 
.»..:-.in-.;.ss-ci,iv  turnr.rouii-.!  foi-  fi.;!d  .,i 
inen^btjrship  .'juendnuTit  rr..'ue.^t..'i.^ 
ronsoiuihlf.  All  r;4,ioiiS  baveaiilouHili.! 
.he  review  pro<;ecis  so  th;ii  this  liir.f 
tai.me  should  he  exceeded  oni\  in 
exiraordin.iry  (...ses.  The  Bcord  striw.-^iy 
b'-!icv^K.  however,  tii-il  a  ft-.-hiral  credit' 
union's  board  needs  to  be  involved  in 
the  process— after  all.  the  board  is 
responsible  for  the  institutions  ove.'al! 
(iinn.tioii  and  (.ontrol.  There  ore 
jdfc{|ua:e  procedures  a  federal  ( n-dlt 
union  can  put  in  place  toensun;  thai 
neetitnl  board  oversight  can  be 


maintained  without  delaying  initiation 
of  service  lo  a  group. 

The  Board  also  disagrees  that  a  public 
notice  procedure  should  be 
implemented.  The  overlap  procedures 
now  in  place  provide  adequate 
safeguards. 

XII.  Federalism  Concerns 

A.  Comments 

The  proposal  would  permit  state- 
chartered  credit  unions  that  are 
converting  to  a  federal  charter  and  that 
had  an  established  history  of  being  able 
to  serve  multiple  groups  outside  of  its 
operational  area  to  continue  lo  serve 
these  groups  without  regard  to  the 
operational  area  requirements  normally 
applicable  to  new  federal  multiple 
group  charters.  Three  commenters 
supported  the  change  but  suggested  that 
the  concept  of  operational  area  be 
discarded  in  favor  of  non-geographic 
criteria.  One  commenter  opposed 
relaxing  the  niles  for  converting  state 
•  .barters. 

B.  NCifA  Board  Decision 

The  Board  believes  that,  with  respect 
to  converting  state  charters,  where  the 
commitment  to  the  group  and  the  ability 
to  provide  quality  service  have  been 
demonstrated,  there  is  no  need  to 
impose  the  operational  area 
requirement.  The  final  IRPS  maintains 
this  portion  of  the  proposal.  Moreover, 
the  IRPS  establishes  the  same  flexibility 
for  an  octjupational,  associational,  and 
multiple  group  federal  credit  union 
converting  to  a  community  charter. 

XIII.  Miscellaneous  Matters 

/•  Staff  Leasing 
1.  Comments 

The  proposal  attempted  to  clarify 
NCUA's  policy  on  st.iff  leasing 
arrangements.  The  proposal  stated  that 
where  the  riKjuiremenfs  of  existing 
policy  were  met,  the  employees  lensod 
to  a  firm  I'sted  in  a  federal  credit 
union's  fid^H  of  membership  might  be 
added  as  a  ( ommon  bond  expansion. 
Where  those  requirements  were  ntrt  met, 
the  elements  of  a  select  group  expansion 
to  serve  employt^s  of  the  Irnsing 
coiiinanj  had  to  he  met.  When  a  le.ising 
com];any  was  to  i>e  included  in  a  credit 
union's  field  of  memfjership,  the 
company  had  to  identify  «>af,h  r.'ipnf  ;md 
work  location  serxed  by  the  leasing 
company. 

Four  commenters  favored  the  leasing; 
( larifir.ation.  Five  cx)mmenfevs 
disapproved  of  the  clarification  These 
commenters  believed  that  the 
requirerr>ent  for  spe<;ific  delineation  of 
each  separate  maipany  that  w^a.-s  a  client 


of  the  employee  leasing  firm  was  both 
impractical  and  impossible  from  an 
operational  standpoint. 

2.  NGUA  Board  Decision 

OnTecpnsideration,  it  is  evident  that 
generaT  policy  can  be  adequately 
adapted  to  the  leasing  company 
situation.  Therefore,  this  portion  has 
been  deleted  from  the  final  IRPS. 

B.  Spin-offs,  Mergers,  and  Purchase  and 
Assumptions 

1.  Comments 

The  proposal  clarified  NCUA's  policy 
on  mergers,  spin-offs  and  purtiliase  and 
assumptions.  Four  commenters 
approved  of  the  update  on  spin-offs. 
Three  of  these  commenters  specifically 
approved  of  the  voting  requirements  for 
a  spin-off.  Seven  commenters  approved 
of  the  revised  merger  section.  Three 
commenters  approved  of  the  provision 
to  allow  a  merged  state  credit  union's 
field  of  membership  to  be  served  by  the 
continuing  federal  credit  union  even  if 
the  inclusion  of  this  field  of 
membership  would  otherwise  be 
re.slricted  under  NCUA  guidelines. 

One  commenter  disapproved  of  Ihe 
merger  policy.  This  commenter  believed 
that  by  applying  an  operational  area 
condition  to  distress  mergers,  NCUA  is 
limiting  its  own  range  of  action.  This 
commenter  further  stated  that  a  suitable 
merger  candidate  may  not  be  located 
within  the  operational  area  of  a 
distressed  credit  union  and  that  it 
.seemed  wasteful  to  wait  for  emergency 
i;onditions  to  evolve  and  moot  the 
operational  area  issue. 

One  commenter  suggested  that  NCUA 
should  be  able  to  put  a  credit  union  for 
whi<i>  it  is  seeking  a  merger  partner  into 
temporary  conservatorship,  which 
would  allow  public  notification  and 
bidding  from  intere-sted  credit  unions. 
In  ad«lirion,  this  commenter  slated  that 
current  merger  procedures  were  !ef!  to 
the  diaTction  of  each  regional  offis  e 
and  s'.jggested  NCUA  give  .sc rio!).« 
consideration  to  standardiz   ig 
pro<:edures  which  would  give  ail  credit 
unions  an  opportunity  to  bid. 

Four  commenters  suggested  allowing 
«  oinmunity  credit  unions  to  merjvc'  wuh 
occupational,  a.sso« national,  or  muliiplc 
group  tTedit  unions  while  si  ill 
( ontinuing  to  serve  the  former  fields  of 
m^•nlb€rshlp  of  both  credit  imiv/is.  Txvo 
commenters  requested  that  with  respect 
to  -nergers,  the  iinaj  IRPS  should  ckirify 
thai  when  a  state  chartered  crtH^'J  union 
IS  merged  into  a  fcffcral  credit  uniof>. 
the  federal  credit  union  would  be 
allowed  to  retain  Ihe  merged  state 
i.hartenfd  credit  union's  select  employet? 
groujwi,  n?g.trdtess  of  op»'rntional  area,  in 


order  to  assure  the  vitality  of  the  federa 
credit  union  after  the  mei^ger.  Another 
commenter  agreed  with  this  suggestion 
and  would  expand  it  to  a)l  mergers, 
including  mergers  between  federal 
credit  unions. 

2.  NCUA  Board  Decision 

The  NCUA  Board  agrees  that 
operational  area  limitations  should  not 
be  an  obstacle  to  merger  of  credit  unions 
in  distress  situations,  and  believes  this 
was  Congress'  intent  in  giving  NCUA 
emergency  merger  authority.  The  Board 
has  therefore  interpreted  Section  205(h) 
of  the  Federal  Credit  Union  A(;t  {12 
U.S.C.  178,5(h))  to  permit  authorizing  ,is 
emergency  mergers  what  have  become 
known  since  IRPS  89-1  as  distress 
mergers. 

For  the  reasons  stated  earlier, 
however,  the  Board  does  not  believe 
that  the  operational  area  limitation 
should  be  discarded  entirely  or  that 
exercise  of  NCUA's  conservatorship 
authority  should  become  a  standiurd  part 
of  the  merger  process. 

C.  Bfmoval  of  Groups 

1.  Comments 

The  proposal  darifitd  NCUA's  puliiy 
on  the  removal  of  groups  from  a  federal 
credit  union's  field  of  membership.  Four 
commenters  agreed  with  tlie 
clarification.  One  of  these  commenters 
suggested  allowing  the  removal  of  a 
group  when  it  diies  not  respond  to  a 
fetleral  i;redif  union's  repeated  .itt«!mpts 
to  contac.l  them. 

2.  NCUA  Board  E)ef.fsion 

The  final  IRPS  in<.Trjiorates  tbis 
sugge.sied  ti>ange. 

D.  Srhcol  Systems 

1  ("ommeuts 

The  f>ropos;>l  cl.irified  that  emploj'cr^ 
of  different  .school  systems  and  ditfcrpnt 
govcrnmnnl  units  do  not  have  the  same 
prin)ary  sponsor.  Therefore,  the 
a(iditinn  of  the  employees  of  a  nartirula' 
school  rii.stri«:t  by  a  federal  uT.dH  hnion 
sen/ing  emplov»*s  of  an  adjoining 
school  ciiT^trii.t  would  hrive  to  he  doi;e 
under  the  si  l»>«,i  grom  addition 
pro<«dui«s.  Three  commentevs 
concurred  wj.h  this  riarifiiatitMi.  Two 
lonimcnters  .luipreed  with  this 
pniposal.  They  b<?li';vcd  that  si  htiol 
employees  in  fJif:er«;nf  s«:hool  districts 
may  sb;.rt;  the  same  oimmon  boiui  and 
thi'y  should  be  a<lded  iind«  i  the 
common  bond  procedure. 

2.  NCUA  Bfw.rd  Dcf:rsion 

The  final  IRPS  deletes  discus-siou  of 
school  systems.  They  will  be  analyzed 
under geiier.d  lommon  bond  polii  y  In 
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the  vast  majority  of  ca.ses,  d  fferent 
school  systems  will  be  cons  dered 
different  common  bonds. 

E.  Industritl  Parks 

I   Comments 

ni)d 


n 


btl 
u  r 


(  r 


t  V 


The  proposal  suggested 
existing  policy  to  permit  fie 
niembership  expatisions  to 
employees  of  office  complex 
industrial  parks,  shopping  c 
■similar  establishments  upofi 
from  the  leasing  agent  or  sii 
r.tithoritntive  figure.  No  ove 
protection  would  be  given  t( 
tf  xpanding  credit  union  and 
t;M.lusionary  clau.st^s  would 
prevent  injury  to  those  cred 
Irving  a  portion  of  these  en 
Sixteen  commenters  fiivored 
proposal.  One  conin:enter 
.NCUA  needs  to  identify  ot! 
fw^'side  the  leasing  agent 

Three  co.mnienter.s  oppost 
ntodification.  One  coinnient 
th.nt  if  NCUA  adopted  this  w. 
It  should  ensure  tliat  no  ovt 
protection  was  given  to  the 
iredil  union  and  that  exclus 
I.Higuage  was  incorporated  i 
bylaws  of  the  expanding  c.r»K 
prevent  possible  injury  to  oil 
unions  which  ser\'ed  ttie  san 
wnpioyees.  One  contnienter ; 
this  modification  would  cau< 
tuimerous  overlaps  in  fields  ( 
inemberships. 

1.  NCUA  Board  D»ji:ision 

The  Board  has  decided  to  . 

proposal  with  a  modifiCiUiou 

'he  proposal  stated  that  excl 

f:iaus<!S  would  l*e  used  to  p 

overlapped  credit  unions,  tht 

believes  that  the  member,  in  ! 

should  have  the  abdity  to  u.m 

union  which  best  serves  his'i 

in  many  cases  it  might  be  the 

park  tvpe  credit  ur.ion  tiiiit  is 

.itlrat.tive  to  the  individual.  1 

in  general,  no  overii,p  protect 

k'iven  to  the  credit  union  vvitf 

industrial' park  or  si.n.darcorr 

ihaner  However,  the  regiona 

rnay,  for  safety  and  soundnes' 

provide  overlap  prote«;tion  <.r 

exclusionary  clau.ses  to  preve 

significant  economic  iniury  ti 

«  redil  unions  serving  a  portio 

►'inplovees. 

.   Although  NCUA  has  not  s 
identified  parties  other  than 
coniplex  leasing  agent  or  ow 
final  IRPS  provides  sufficient 
I':  ^his  matter. 
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F.  Outside  Vendors 

I.  Comments 

The  pro{)Osal  provided  guidance  on 
the  safety  and  soundne.ss  concerns 
NCU.'V  had  with  a  credit  union  using 
out.side  parties,  insurance  agents  and  car 
dealers,  among  others,  to  recommend 
select  group  expansions.  Three 
commenters  approved  of  this  addition 
One  commenter  stated  that  this 
guidance  should  be  expanded  to  include 
disfussion  of  indirect  lending. 

2.  NCUA  Board  Decision 

The  final  IRPS  includes  trie 
di>cussion  on  outside  vendors  and  has 
been  expanded  to  include  indirect 

lentiiiig. 

G.  Approval  of  Officials 

I  Ciomments 

The  proposal  clarified  that  NCUA 
must  approve  all  prospective  official.-, 
and  management  personnel  of  a  newly 
(bartered  credit  union  during  the  first 
two  ye;!rs.  .^  few  comments  opi)nseil 
ttiis  provisioti. 

2.  NCUA  Board  Decision 

Tfie  Board  has  adopted  tiie  prop«>-.c!l 
i(i  the  final  IRPS  since  the  requirement 
is  statutory;  the  reason  for  its  inclusion 
in  the  IRPS  is  to  be  a  reminder  to  crerlii 
union  officials. 

H  Appeal  f?Ji,'hfs 

I.  Commefits 

The  proposed  clarified  the  appe;;! 
righ's  for  new  charters  and  for  those 
credit  unions  denied  requests  for  a  fitki 
of  meniitrship  amendment,  spin-oils 
and  mergers.  Eight  commenters 
supported  the  appeal  procedure,  ^in^• 
coaiUienters  believed  the  appeal 
procedure  was  insuffit  lent.  Four  a! 
these  commenters  requested  that 
cippeals  be  sent  directly  to  the  re;Ura! 
oni(.e  and  bypass  the  region.  0:;e 
commenter  questioned  whether  central 
office  staff  would  act  independently  (if 
the  rt^-io?•._!  -'irector.  One  conmieater 
statetJ  the  proposal  was  unclear  on  wh;il 
rights  of  appeal  an  overlapped  cr^-dii 
union  had  involving  the  field  ol 
menibt;rship" of  another  credit  ufimn 

The  app**al  process  in  the  proposal! 
did  not  include  a  provision  for  oral 
argnaie.it.  Six  commenters  agreed  tfuit 
oral  argument  before  the  Board  was 
unnet.e.ssar\'  Fourteen  conunenters 
disagreed. 

One  commenter  suggested  the 
proposal  clarify  that  a  resubmission  or 
additional  information  for  consideration 
to  the  Regional  Director  within  90  days 
of  a  denial  should  be  considered  a  new 
nqnest  for  (lurposes  of  the  appeal  rime 


limit.  Furthermore,  the  commenter 
stated,  if  the  resubnussion  was  denied, 
the  credit  union  should  then  have 
another  60  days  to  appeal. 

2.  NCl?A  Board  Decision 

The  Board  is  currently  undertaking  a 
complete  review  of  its  appeal  process. 
The  final  IRPS  makes  the  agem.y's 
standard  appeal  proce.ss  applicable 

/  Professional  Organizations 

i.  Comments 

The  proposal  included  language  to 
minimize  potential  conni(ts  of  interest 
wheTi  adding  certain  professional 
organizations  to  the  field  of  memhersliip 
of  a  federal  credit  union.  Four 
commenters  concurred  with  t!ie 
guidance  provided  when  adding  a 
professional  organi^^ation  to  a  field  (,t 
membership. 

^.  N'CL'.\  Board  Decision 

The  final  IRPS  inc!ud(^s  this  portion 
of  the  propcKsaf. 

/  Corporate  Federal  Credit  Unions 

I  Comments 

Thf  proposal  clarified  that  corpoM't- 
•  redit  union  chartering  and  field  of 
tnenibership  i.ssues  were  handled  by  the 
Otfice  of  Examination  and  Insurance 
Four  co.mmenters  agreed  with  the 
proposed  change. 

-■  NCUA  Board  Dei;ision 

The  final  IRPS  ifu  hides  this  porMoii 
of  the  proposal. 

K  Apptndix  C— Typt-  of  MeiiihtT'^hip 
Clcssifiration  Sv^teni 

I.  Comments 

One  commenter  statfd  the 
cla<;sification  was  fixed  at  the  tune  ot 
(horteringand  it  was  his  understnndiii'.: 
that  it  never  changed.  Furthernjore.  in 
r*!COgnilion  that  the  membership 
cocnposition  of  a  credit  union  (an 
.nciergo  suKstantia!  change  over  timv, 
this  corT.menter  su^ested  a  procedure 
be  created  to  provide  cla.ssific.:  'ion 
changes.  Otherwise,  this  con.menter 
fieiieved  cij-s.sificatior.  related  data 
w...>.;d  become  increasingly  flawed. 

J  NCl'.\  Board  Decision 

Mnce  the  coding  is  used  for  internal 
.::'i.ilvtical  purposes.  Appendix  C  has 
fieen  deleted  from  the  final  IRPS.  .As  a 
note,  the  codes  are  changed  periodically 
f.y  NCUA  staff 

/.  Format  of  the  Manna! 

I.  emoluments 

One  commenter  was  concerned  with 
the  terminology  "field  of  membership 


expansion."  This  commenter  believed 
tf«t  all  changes  in  the  field  of 
membership  were  not  for  the  purpose  of 
expansion  and  some  field  of 
membership  "modifications'"  were 
based  on  considerations  other  than  the 
mere  derision  of  a  credit  union  to 
expand.  This  commenter  recomn>ended 
replacing  the  term  "expansion"  with 
"modification."  Two  commenters 
believed  the  manual  should  he 
reorganized  so  it  would  be  more 
accessible  to  the  user. 

2.  NCUA  Board  Decision 

The  Board  agrees  that  not  atl  field  of 
membership  changes  are  expansions 
and  therefore  has  replaced  the  term 
"expansion  ■  with  the  term 
"amendment."  The  format  of  the 
proposed  IRPS  has  been  modified 
substantially  in  the  final  version. 
Additionally,  the  IRPS.  when  put  in  the 
form  of  a  manual,  will  be  indexed  to 
make  it  easier  to  use. 

Regulatory  Procedures 

Rcgulntory  Flexibility  Art 

As  was  noted  in  the  proposed  IRI'S. 
the  NCU.'^  Board  has  determined  thai 
changes  to  NCIJ.^  policy  resulting  Ironi 
adoption  of  the  IRPS  will  not  have  a 
significant  economic  impact  on  a 
sub.stanliai  number  of  small  credit 
unions  (primarily  those  under  $1 
million  in  assets).  The  changes  in  the 
final  IRPSclarif>  existing  policy  rather 
than  create  new  restrictions.  Therefore, 
a  regulatory  flexibility  analysis  has  not 
been  performed. 

Pnprnvnrk  Rcdiirtion  Act 

Paperwork  requirement  should 
decrease  uiidcn  the  final  IRPS.  The 
information  collection  requirements 
contained  in  the  IRPS  have  been 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  approval.  OMB  is 
in  the  process  of  reviewing  these 
requirements,  A  notice  of  OMB  approval 
will  be  published  in  the  Federal 
Register  upon  its  receipt.  Any 
conmiMD's  regarding  collection 
requirement  should  be  forwarded 
directly  to  the  OMB  Desk  Officer 
indicated  below  at  the  following 
address;  OMB  Reports  Management 
Branch,  New  Executive  Office  Building. 
room  3208,  Washington,  DC  2().iO.T. 
Attn.:  Can,-  Waxman. 

F\enitive  Ordtr 

Executive  Order  12612  requires 
NCUA  to  consider  the  effect  of  its 
actions  on  state  interests.  The  final  IRPS 
makes  no  significant  changes  with 
respect  to  state  credit  unions  and, 
therefore,  will  not  materially  affect  state 
interests. 


List  of  Subjects  in  12  CFR  Fart  "01 

Chartering,  Con\ersions.  Credit 
Union.  Field  of  Membership  .addition. 
Mergers  by  the  National  Credit  Union 
Administration  Board  on  .Msv  12,  'i^^iA. 
Becky  Baker. 
SfcrHtiry  of  the  Hoard. 

Accordingly,  NCUA  amends  12  CFR 
part  701,  supersedes  89-1  end 
establishes  the  following  IRPS  «?4-l  ns 
follows: 

PART  701— ORGANIZATION  AND 
OPERATIONS  OF  FEDERAL  CREDIT 
UNIONS 

1.  The  authority  <  italion  for  part'TO) 
continues  to  read  as  follows: 

.\ulhorify:  12  i  ..S C  n=o.  i:5h   i:",?. 
17.5M.  i;blit.  1767h.  ITbh    )7*-,-    iTr.j.  Kf,-? 
1787.  1789.  .md  1798 

2.  .Section  701  1  ts  rt-\.is>-n  .is  follows: 

§  701.1     Federal  credit  union  chartering, 
field  of  memljerstiip  modifications,  and 
conversions. 

Naiional  Credit  UnK»n  .■\dminisiration 
practice  and  procedure  concerning 
(bartering  field  of  membership 
modifications,  and  conversions  are  si-t 
forth  in  Interpretive  Ruling  end  Policv 
Statement  94-1— Chartering  and  Field 
of  Membership  Policy  (IRPS  94-1 ).  Ti.e 
IRPS  is  incorporated  into  this 
rngulalion. 

3.  IRPS  H9-1  IS  supervf-ded  hv  ih.- 
following  IRPS  94-1: 

INotc;  Thf  following  rcliiVp  will  m'.  .;•,  I'.t.-.r 
in  tho  Codi-  of  FpdtTrti  Kcgcletirns  ( 

CHAPTER  1— FEDERAL  CREDIT  UNION 
CHARTERING 

I— Goals  of  .NCUA  Chartering  Policy 

NCUAs  chartering  policies  are 
directed  toward  ai  hieving  three  goals: 

•  to  uphold  the  provisions  of  ihe 
Federal  Credit  Union  Act  concerning 
granting  federal  charters 

•  to  promote  credit  union  sri(e!\  v.ud 
soundness 

•  to  make  quality  credit  union  serv  ice 
available  to  all  eligible  groups  who  w ish 
to  have  it. 

NCUA  may  grant  a  chart t-r  to  anv 
group  or  combination  of  groups  di--siriim 
credit  union  .service  where  it  finds: 

•  the  group  or  groups  possess  an 
appropriate  common  bond: 

•  the  subscribers  are  of  good 
character  and  are  fit  to  represent  the 
group;  and 

•  establishment  of  the  credit  union  is 
economically  advisabl«? — i.e..  it  will  be 
a  viable  institution  and  its  chartering 
will  not  materially  affect  (he  interests  of 
other  credit  unions  or  the  credit  union 
system. 

Generally,  these  are  the  only  criteria 
NCUA  will  look  to.  In  unusual 


circumstances,  however.  NCUA  7r,£y 
(  onsider  other  factors,  such  ss  cthtr 
federal  law  or  public  po)Jc>.  in  tft-t  irr;;-,^- 
if  a  charter  should  be  approvfri, 

II — Common  Bond 

Congress,  in  ttie  Feder^.:  Cred.:  l"-.-.,c:> 
Act,  has  recognized  three  typt-s  ci 
federal  credit  union  ccn-in-^cn  t<:.c^ — 
f'( cupational.  associatior.c!.  end 
community.  A  federal  credit  cr-.c::  r:-..:y 
also  consist  of  a  combi!-,at;on  ci 
occupational,  associaticrc!  oTid.  .:, 
t  ertain  limited  circumstc.'.i  t<; 
(  ommunity  groups.  Fo:  exfcrr.t.e.  NCTA 
may  charter  a  federal  credil  x-hxTi 
<  onsisting  of  employee?  oi.c  .c«  d 
school  district  and  merr.litTs  t  <  i,  t  -    -.  ;-. 
group. 

The  F'ederal  Credit  Urucr,  .hi :  ,,:.i: 
NCUA  recognize  that  ind)vich>c3  >:rc..ps 
have  their  own  common  ho-.d.  AH  ti  !*-.»- 
groups  belonging  to  one  par  >tu.'er 
credit  union  included  i.%  St-ci>t?>  5  ti 
the  ( redit  union's  charer  rr.ckt  ;.;  th*- 
credit  union's  field  of  mtnvt+rtt/p  jf 
the  charter  is  granted,  t.hf  fede;c3 1  red. 5 
union  will  only  be  able  to  cr^rjl  ;c«ns 
and  provide  services  To  ptJ*c-Tjs  v.'.T.'.r> 
;he groups  defined  in  the  5;tjd  cf 
membership. 

If  a  federal  (.redit  union  ic'.t-r  w  <.c^c 
to  add  persons  to  its  fit-jd  cS 
n>embership.  it  must  ccrrpj*  w/.l.  -r-jt- 
procedures  set  forth  in  Chtj  lej  2 

II. A — OcciipntionnI  CopMrx.r,  f  .'..-i:* 

U.A.I— Crt;neral 

A  federal  ( redit  unio.',  r/.iy  -r.i  ;.,«;? 
a  single  occupational  cc!nr.>cr>rcr,rt 
regardless  of  location.  hT.y  c';d  t.'.' 
persons  who  share  that  cor>:n.c-r;  f  c  :.i: 
NCUA  permits  a  persor>  s  rT.t-;r,t*r*!-„; 
in  an  occupational  (.omr:,vT,  Yii-r.d  tc.  t*- 
tslablished  in  a  numhi-r  oJ  wfe\,t: 

•  Employment  (or  a  tong-it:n; 

<  ontractual  relationship  eqi.j\c.-e:',1  ;t 
»-mploymentJ  in  a  single  cc-jjcretjcr,  <  : 
other  legal  entity  makes  th&l  pe.-«-€:-j  ;:..rl 
of  an  occupational  con.mor.  \  t'd  r ; 
employees  of  the  entity. 

•  Employment  in  a  (  crpc :.-:.:,■( :.  ^  ; 
other  legal  entity  with  en  cwr.t  rsr.p 
interest  in  or  by  another  Je^ra,'  ^n-.^y 
makes  that  person  part  of  on 
(w.cupational  common  bend  cJ 
emplovees  of  the  two  entitue*. 

•  Employment  in  a  c  orpc;avc:".  t- 
other  legal  entity  which  is  re.'oTed  tc 
another  legal  entity  (suc.b  c<  a  r.cr/,f^-:;:v 
under  contract  and  possessinp  c-  s'rcnt.- 
dependency  relationship  with  c;-,t-tt.-er 

(  ompany)  makes  that  person  pt.M  c;  :■,;> 
occupational  common  borid  of 
employees  of  the  two  tntitjes. 

A  proposed  federal  credit  uriicjj  rn.v! 
supply  documentation  from  as  mariy 
authorized  representative'  &s  ;,'■(■  r;t-»'Ct .; 
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to  establish  ^hat  all  persons 
included  in  a  single 
common  bond  are  in  fact  li.  . 
of  the  ways  described  above . 
An  occupational  common 
include  a  geographic  defini 
"employees,  officials,  and  ^ 
work  regularly  under  contra  :t 
Florida  tor  ABC  Corporation 
these  majority-OMrned  subsi 
*   •   *"  Other  acceptable  „ 
definitions  are:  "employees 
who  are  paid  trom 
"employees  of   •   •  who 
supervised  from  •    *   •"To 
maximum  extent  possible 
geographic  defmitions  by 

corporate  or  division  bounds 
employees  of  Federal  Reser 

6" — IS  to  be  avoided. 
So  that  NCUA  may  moni 

potential  field  of  membershi 

each  group  to  be  served  (e.g.. 

of  subsidiaries,  franchisees. 

contractors)  may  be  separate 
The  employer  may  also  be 

this  common  bond — e.g.. 

Corporation  and  its  subsidia 

employer  group  will  be  defii 

last  clause  describing  the  fiel^ 

membership. 
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n.A.2— Sample  Occupational 
Membership 

Some  e.<camples  of  occupat 
definitions  are: 

•  "Employees  of  the  Scott 
Manufacturing  Company  who 
Chester.  Pennsylvania.  *   *   ' 
bond — same  employer) 

•  "Employees  and  elected 
appointed  ofTicials  of  munici 
government  in  Parma.  Ohio, 
(common  bond — same  empl 

•  "Employees  of  Johnson  _ 
Company  and  its  majority-ow 
subsidiary,  fohnson  Toothpa? 
Company,  who  work  in  Aug 
Portland.  Maine.  '  •  *  '  (com 
bond— parent  and  majority 
subsidiary  company) 

•  "Personnel  of  fleet  units  o 
Navy  home  ported  at  Mayport, 

•"  (common  bond — same 
employer) 

•  'Department  of  Defense  _. 
and  U.S.  Army  personnel  who 
are  stationed  at.  or  are  attachec 
assigned  to  Fort  Belvoir.  Virg. 
those  who  are  retired  from,  or 
dependents  or  dependent  sur\ 
are  eligible  by  law  or  regulatior 
receive  and  are  receiving  benef  t 
.services  from,  that  military  ins 

(common  bond — same 

employer) 

•     Employees  of  those 

who  work  regularly  at  U.S.  Na 
Shipyard  in  Bremerton,  Wash 
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*"  (common  bond — employees  of 
contractors) 

•  "Employees,  doctors,  medical  staff, 
technicians,  medical  and  nursing 
students  who  work  at  Boston  M^ical 
Center  pt  the  locations  stated:  '   *   •" 
(comn  on  bond— same  employer) 

•  "Employees  and  teachers  who  work 
lor  the  School  District  Number  3  in 
Austin.  Texas  *   *   *."  (common  bond- 
same  employer) 

•  "Employees  o;'  the  JKL  Employee 
Leasing  Company  who  are  paid  from 
Lake  Charles.  Louisiana  •   *  •." 
(common  bond— same  employer) 

•  "Employees  of  JKL.  Inc  and  STU. 
Inc.  working  for  the  XYZ  Joint  Venture 
Company  in  Los Gatos, California 

*       *       *    •  • 


k'llian 
work  or 
or 
or 
ir 
ors  who 
to 
s  or 
llation. 


contr;  clors 
vd 
irgton. 


Some  examples  of  insufficiently 
defined  occupatio.nal  groups  are: 

•  "Employees  of  engineering  firms  in 
Seattle.  Washington."  (N'ot  the  same 
occupational  common  bond,  since 
various  firms  compete  aga-nst  one 
another;  names  of  firms  m.u.st  be  stated: 
however,  may  be  the  basis  for  a  multiple 
group  charter.) 

•  "Persons  employed  or  working  in 
Chicago.  Illinois."  (No  common  bond; 
names  of  firms  must  be  stated  ) 

•  "Persons  working  in  the 
entertainment  industry  in  California." 
(No  occupational  common  bond,  since 
firms  compete  against  one  another; 
names  of  firms  must  be  staled  3 

II.B—Associationai  Common  Bonds 

ll.B.l— General 

A  federal  credit  union  may  include  in 
its  field  of  membei-ship.  regardless  of 
location,  all  members  of  a  recognized 
a.ssociation. 

NCUA  limits  this  common  bond  to 
groups  consisting  primarily  of 
individuals  (natural  persons)  who 
participate  in  activities  developing 
common  loyalties,  mutual  benefits,  and 
mutual  interests.  Except  for  student, 
church,  and  similar  groups,  all 
asso<:iationfil  common  bonds  will 
include  a  dt.rir,it;on  of  the  group  that 
may  be  served  based  on  the  effective 
date  of  the  association's  charter  and 
bylaws  and  a  geographic  limitation. 
Therefore,  with  the  exceptions  noted 
above,  applicants  for  an  associationally- 
based  federal  credit  union  charter  must 
provide  a  copy  of  the  association's 
charter  and  bylaws. 

Qualifying  associational  groups  must 
hold  meetings  open  to  all  natural  person 
members  at  least  once  a  year,  must 
sponsor  other  activities  which  clearly 
demonstrate  that  the  members  of  the' 
group  meet  and  interact  regularly  to 
accomplish  the  objectives  of  the 
association,  and  must  have  an 


authoritative  definition  of  who  is 
eligible  for  membership— usually,  this 
will  be  the  association's  charter  and 
bylaws. 

In  determining  whether  a  group 
satisfies  the  common  bond  requirement 
for  a  federal  credit  union  charter,  NCUA 
will  consider  the  totality  of  the 
circumstances— such  as  whether 
members  pay  6xiei,  have  voting  rights, 
and  hold  office,  whether  the  group 
maintains  a  membership  list,  the  clarity 
of  the  associational  oroup's  definition 
and  compactness  of  its  membership, 
and  the  frequency  of  meetings  and  the 
interaction  of  members.  A  support 
group,  whose  members  are  continually 
changing,  may  not  meet  the  criteria. 

NCUA's  focus  with  respect  to 
chartering  associational  federal  credit 
unions  will  be  on  the  group's  natural 
person  members.  In  certain  instances, 
however,  NCUA  will  also  allow  non- 
natural  persons  (e.g..  corporate 
sponsors,  entities  participating  in 
programs  to  alleviate  poverty  and 
distress,  or  organizations  of  members)  to 
be  eligible  for  membership.  It  is  not 
necessary  that  every  non-nalura!  person 
member  of  the  group  be  a  recognized 
legal  entity;  NCUA  will  consider  such 
groups  on  a  case-by-case  basis. 

Student  groups— for  example,  parent- 
teacher  organizations,  alumni 
associations,  and  students  in  a  trade 
school  or  other  curricul-jm— and  church 
groups  constitute  associational  common 
bonds  and  may  qualify  for  a  federal 
credit  union  charter.  Since  such  groups 
usually  do  not  have  a  formal  association 
charter,  there  is  no  requirement  for 
these  groups  to  p.-ovide  a  charter  or 
bylaws. 

Homeowners  associations,  tenant 
groups,  electric  co-ops.  consumer 
groups  and  other  groups  of  person.s 
having  an  "interest  in"  a  pa.'-ticular 
cause  and  certain  consumer 
cooperatives  may  be  eligibli'  to  .-eceive 
a  federal  charter.  However,  they  must 
make  a  strong  showing  of  common 
activities  which  clearly  den^ion-iirate 
that  the  group  meets  and  inie.-.i(.;s 
regularly  to  acco.mplish  the  ohjertive.s  of 
the  association.  Furthermore,  they  must 
provide  clear  evidence  of  economic 
viability. 

Newly-organized  a3ioc:ialions  must 
make  a  similar  strong  showing  of 
common  activities.  Experience  has 
shown  that  a  new  group's  efforts  are 
best  focused  on  solidifying  member 
interest  before  attempting  jo  offer  credit 
union  service. 

The  associational  sponsor  itself  may 
also  be  included  in  the  field  of 
membership — e.g.,  "ABC 
Association"— and  will  be  shown  in  the 
last  clause  of  the  field  of  membership. 


11. B. 2 — Subsequent  Changes  to 
Association's  Bylaws 

If  the  association's  membership  or 
geographical  definitions  in  its  charter 
and  bylaws  are  changed  subsequent  to 
the  effective  state  dated  in  the  field  of 
membership,  the  credit  union  must 
submit  the  revised  charter  or  bylaws  for 
NCUA's  consideration  prior  to  serving 
members  of  the  association  added  as  a 
result  of  the  change.  This  type  of  field 
of  membership  amendment  will  require 
following  select  group  amendment 
pro<:edures  discussed  in  Chapter  2. 

II. B.. 3 — Widely  Dispersed  Associational 
Charters 

NCUA  policy  is  to  i.harter 
associational  federal  credit  unions  at  the 
lowest  organizational  level  which  is 
economically  feasible.  NCUA  will  grant 
associational  charters  w  ith  widely 
dispersed  memberships  only  where 
clearly  demonstrated  to  be  in  the  best 
interests  of  the  association's  members 
and  the  credit  union  community,  and 
only  after  scrutinizing  the  adequacy  of 
the  applicant's  common  bond  and  the 
economic  advisability  of  a  more 
compact  field  of  membership.  NClJ.A.  in 
its  discretion,  may  require  that  the 
proposed  field  of  membership  be 
narrowed  before  granting  a  new  charter. 
Amendment  to  include  a  larger  portion 
of  theassociations  members  may  be 
allowed  at  a  later  time,  if  appropriate. 

Also,  as  with  any  widely  dispersed 
group,  overlap  issues  are  likely  to  arise, 
either  at  the  time  of  or  subsequent  to 
(.bartering.  NCU.'X  will  consider  the 
fifed  that  }:ranting  a  charter  with  such 

0  group  in  its  field  of  membership 
would  have  on  ar.y  number  of  e.xistinq 

1  redit  unions.  In  addition,  an 
associfitionnl  (.redit  union  with  a  vNidelv 
dispcised  membership  may  expect 
overh'ps.  particularly  at  the  local  level, 
to  be  granted  to  other  t  redit  unions  in 
the  future. 

In  recognition  of  these  unique 
circum.st3nces.  NCU.-\  follows  a  separate 
internal  procedure  for  associational 
i;harter  applications  for  associations 
M  ith  proposed  fields  of  membership  of 
500  or  more  per.sons  whi(.h  (.ross  NCUA 
regional  boundaries.  NCUA's  Director  of 
Examination  and  Insurance  and  all 
NCUA  regional  direc  tors  with  any  of  the 
a.ssociation's  members  located  in  their 
region  must  vote  on  the  charter 
application.  A  majority  vote  is  required 
for  approvals.  Tie  votes  are  referred 
directly  to  the  NCUA  Board  for 
decision. 

II. B. 4— Limits  of  .-^ssocialiona!  Common 
Bond 

Except  for  retiree  clubs  and  low- 
income  groups  (discussed  below). 


associations  formed  primarily  to  obtain 
a  federal  credit  union  charter  do  not 
have  a  sufficient  associational  common 
bond.  Similarly,  associations  based  on  a 
client-customer  relationship — for 
example,  an  insurance  company  and  its 
customers  or  a  buyer's  club  and  its 
members— do  not  have  a  suffirienl 
associational  common  bond. 

The  common  bond  extends  onlv  to 
the  association's  members.  The 
employees  of  a  member  of  a  local 
chamber  of  commerce,  for  example,  do 
not  have  a  sufficiently  close  lie  to  the 
association  to  be  included.  J\  proposal 
to  include  these  persons  among  those  to 
be  served  by  the  federal  credit  union 
may  be  considered  as  a  multiple-group 
charter  application.  In  such  cases, 
letters  of  support  and  request  for  servic  e 
must  be^provided  fro.n  eai  h  separate 
entity. 

11.8..=)— Sample  Associational  Fields  of 
Membership 

Some  examples  of  a^tot  iaiional  >;.'-oup 
definitions  are: 

•  Regular  members  of  Lo<.ais  10  and 
13,  IBEW.  Miami.  Florida,  who  qiialifv 
for  membership  in  ac  icrdsnre  with 
their  charter  and  bvlaws  in  effei  t  on 
May  20.  1994." 

•  "Members  of  the  Hoosier  F.irm 
Bureau  who  live  or  work  in  Grant. 
Logan,  or  Lee  Counties  of  Indiana,  u  ho 
qualify  for  membership  in  accordant  e 
with  its  charter  and  bylaw-;  in  eifef  t  on 
-March  7,  1994. '■ 

•  "Members  of  thf:  Fu'^t  Baptist 
(.hunh  in  Topeka.  Kansas.  " 

•  "Members  of  the  Sir;a!om 
Congregation  in  Chev\  Chase. 
Maryland." 

•  "Regular  members  of  the  Corporate- 
Executives  Association,  lof.ateri  in 
Westihester,  New  York.  v. ,^.o  lue  or 
work  in  Westchester.  Rockland,  and 
Suffolk  Counties  in  New  VurK.  who 
qualify  for  membership  in  accordance 
with  its  charter  and  bylaws  in  effect  en 
December  1.  1994." 

•  "Members  of  the  .No.-thi-rn 
Michigan  Electric:  Co-op  lr>ca:(-d  in 
Marquette.  .Michigan.  ' 

•  "Members  of  the  ABC  Asvot.ialion 
living  or  working  in  New  '\ork.  New 
York,  who  qualify  for  membership  in 
accordance  with  its  (barter  and  b\  laws 
in  effet.t  on  Januarv'  21.  irifi4."  Some 
examples  of  insuff'iciently  defined 
associational  ^roup  definitions  are: 

•  ".Members  of  militar\  service  clubs 
in  the  State  of  New  Mexico."  (No  single 
asso<.iational  tie:  specific  clubs  and 
locations  must  be  named:  mav  be 
considered  as  multiple  group.) 

•  "Veterans  of  U.S.  military  str\  i(.e." 
(Group  is  too  broadly  defined:  no  lormal 
association  of  all  members  nl  the  },roiip.) 


Some  examples  of  unacceptable 
associational  common  bonds  are: 

•  "Membersof  ABC  Buyers  Club." 
[An  interest  in  purchasing  does  net  • 
meet  associational  standards.) 

•  "Customers  of  ABC  Insurance 
Company."  (Policyholders  or  cu'tc.-.'.e:/ 
(  lient  relationships  do  no:  meet' 
a.ssociational  standards.) 

lie — Community  Common  Brnc> 

Il.C.l — General 

Congress  requires  that  a  « red.'l  „r  (  :. 
charter  based  on  a  tie  to  a  spec  jfyc 
.geographic  location  be  limited  to  "o 
well-defined  neighborhood  (oiTjrr.-^r..%- 
or  rural  district."  NCUA  pohtv  J"^  to 
limit  the  community  to  a  singie. 
geographically  well-defined  aiea  •.•.*-:• 
residents  interact. 

NCUA  recognizes  three  t\  pes  c  5 
affinity  on  which  a  community  nrrjT7,i:'i 
bond  can  be  based — persons  who  ,'.\f 
in.  persons  who  w  orship  in.  and 
persons  who  work  in  the  comn,u::-!v 
Businesses  and  other  legal  entjl;e< 
within  the  community  boundaDt*  :r  i  . 
also  qualify  for  membership.  Gjve-j  the 
diversity  of  community  char&f  :erj«t:«  s 
throughout  the  coup.try  and  NCUAs 
^oal  ol  making  credit  union  &erv»rt 
available  to  all  eligiole  groups  v.l,e  w.^' 
to  have  it.  .NCL'A  has  established  f.e 
following  common  bond  require ~.er.^«- 
for  conmninity  (barters: 

•  The  geographic  area  s  ici.r,i.:.:\,*r^ 
must  be  clearly  defined:  and 

•  The  charter  apphcani  mtist 
establish  that  the  area  is  rec  cpjiztd  o* 
a  distiiu.t  "neighborhood,  i  crr.~/;..'.  •.-, 
or  rural  di.strict." 

11. C. 2— Special  Dot  ument&tu:: 
Requirements 

Information  to  suppo.-t  tiri.'r;  :r.t-  i.:> .. 
I  hosen  represents  one  wei4-dtJi;,«ed 
area,  distinguishobte  from  tr,e 
iininediate  surrounding  j;:ec<s.  '.'.     ..  :-- 

•  political  iurisdii  tior-< 

•  major  trade  areas  t'^hoppii.^ 
patterns) 

•  traffic  flows 

•  shantd 'co.mmon  tuciii^e;^  \-,;.r 
e\ampl(!.  i^ucationsl,  r7*edj«,.r.'5.  \^. .  .<  • 
iiid  fi,'-e  prolecticn.  st  .Sofcl  rii*.";.. ' 
•.valer.  etc.) 

•  organiza'.ioiis.'t.iubs  wrir«.«- 
niembership  is  made  upexi  1. .<■■.-■,  i: 
persons  within  the  area 

•  newspapers  or  other  {.e.-,ct:.i6.< 
published  for  and  abosif  the  areo 

•  (ensus  tracts 

•  common  charae  teristn  s  aivr; 
tiackground  of  residents  (for  excr.j  ;►-. 
income,  religious  beliefs,  prinr.orv  etr.:*.c 
groups,  similarity  of  occupalicr.s. 
household  types,  primarv  a^.e  yrcjt. 
etc.) 
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•  history  of  area 

•  in  general,  what  distin, 
chosen  area  and  its  residen 
distinguishable  frcm  the  i 
surrounding  areas  and  resic  s 
examples  are  old,  well  estaf 
ethnic  neighborhoods,  plan 
communities  and  small/rur 

The  following  informal io 
provided  to  support  a  need 
community  credit  union: 

•  a  list  of  credit  unions 
area 

•  a  list  of  other  financial 
(for  example,  banks.^avings 
associations)  that  service  th( 

Necessary  written  docum 
example,  letters,  surveys;  sti 
pledges,  petitions)  reflecting 
the  application  for  or  the  co 
a  community  credit  union  is 

•  For  the  residents  of  the 

•  Approximate  number  c 

•  Number  in  favor  of  the 

•  Number  against  the  crec  i 

•  Number  who  will  join 
union. 

•  Number  who  have 
and/or  systematic  savings  a 
of  pledges. 

•  For  the  employers: 

•  Number  of  area  employ 
r;  umber  of  employees. 

•  Number  contacted. 

•  Number  in  favor  of  the  _. 

•  Number  against  the  cred 

•  Number  willing  to  provi 
d*?diiCtions  to  the  credit  uni. 

»  Niirhber  willing  to  provi 
type(s)  of  support  to  the  cred 

•  For  organizations  |inclu( 
churches): 

•  Number  in  areas  and  nu 
me.mbers. 

•  Number  contacted. 

•  Number  in  favor  of  the  _ 

•  Number  against  the  cred 

•  Number  willing  to  provi 
type  of  support  to  the  credit  i 
adve.'lising  facilities,  etc. 

•  letters  of  support  from 
leaders. 

li  the  community  is  also  a  i 
it-gof  entity,  :t  may  comprise  > 
iiicludeii  m  the  tleid  of  memi 
for  example.  "DEr  Township 
o.-^  "GUI  County,  Minnesota.' 

I!  CM — Community  Service 

The  .service  area  of  a  com.m 
iederui  credit  union  is  the  are 
in  iJi^chaner.  u.'-ually  with  n 
south,  a;!d  west  boundaries. 

i!.C.4—.Sjmple  Community  F|e'ds  of 
Membership 

Some  examples  of  commun 
(.onimo:i  bond  definilions  are 

•  "Persons  who  live  or  w_. 
husine<:ses  located  in  the  aa^a 
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City  bounded  by  Fern  Street  on  the 
north.  Long  Street  on  the  east.  Fourth 
Street  on  the  south,  and  Elm  Avenue  on 
the  west." 

•  "Persons  who  live  or  work  in  Green 
County,  Maine.  .  .  ." 

•  "Persons  who  live,  worship  or  work 
in  and  businesses  and  other  legal 
entities  located  in  Independent  School 
District  No.  1,  DuPage  County, 
Illinois.  .  .  ." 

•  "Persons  who  live  or  work  within  a 
twenty  mile  radius  of  the  mam  post 
office  in  Walnut.  Illinois.  .  .  ."(Rural 
areas  only.) 

Some  examples  of  insufficiently 
defined  community  common  bond 
definitions  are: 

•  "Persons  who  live  or  work  within 
and  businesses  located  within  a  ten- 
mile  radius  of  Washington.  DC."  (Not  a 
recognized  neighborhood,  community, 
or  rural  district.) 

•  "Persons  who  live  or  work  in  the 
industrial  section  of  New  York,  New 
York."  (Not  a  recognized  neighborhood, 
community,  or  pjra!  district.) 

II. D— Multiple  Occupational/ 
Associational  Corr.mcn  Bonds 

II.D.l— General 

NCU.^  may  charer  a  federal  credit 
union  to  ser\e  a  combination  of  distinct, 
definable  occupational  and/or 
associational  common  bonds.  For  a 
common  bond  which  will  constitute  a 
majority  of  the  federal  credit  union's 
field  of  membership,  the  requirements 
for  occupational  nnd  associational  fields 
of  membership  apply.  Any  other  group 
constituting  an  occupational  or 
associational  common  bond  to  be 
included  within  the  federal  credit 
union's  field  of  membership  must  be 
within  what  will  be  the  credit  union's 
operational  area. 

A  propose;!  federal  cr:;dit  union's 
operational  area  is  the  area  which,  as 
determined  by  NCLfA  in  its  sole 
discretion,  may  reasonably  be  served  by 
the  service  facilities  that  will  be 
accessible  by  the  groiips  to  be  included 
in  the  field  of  membership  when  thH 
credit  union  begins  operation.  A  credit 
unions  service  facility  is  a  place  whea. 
nlso  as  determined  by  NCU.^  in  iis  soie 
discretion:  (1)  Share.s  are  dcr;epted  for 
members'  account?;  (2)  loan 
applications  ce  aciepceJ  cr  loans  are 
disbi.rsed;  (3)  a  nienibercan  de^l 
directly  w;!h  a  credit  union 
represertative;  and  (4j  tlit-  service 
provided  is  ci-'sriy  associated  uith  that 
particular  credit  union.  An  automated 
teller  machine  or  similar  device  is  not 
a  federal  credit  union  str.'ice  facility. 
Similarly,  a  branch  or  service  center 
.shared  by  a  number  of  credit  unions  is 


not  a  .service  facility  for  purposes  of  this 
Chapter. 

Any  members  of  a  group  who  will 
have  access  to  one  of  a  proposed  federal 
credit  union's  service  facilities  may  be 
included  in  the  field  of  membership.  In 
addition,  the  group  as  a  whole  will  be 
considered  to  be  within  a  proposed 
credit  union's  operational  area  when: 

•  A  majority  of  the  groups  members 
live,  work,  or  gather  regularly  within  the 
ope.-ational  area; 

•  The  group's  headquarters  is  located 
v>  ithin  the  operational  area;  or 

•  The  group's  "paid  from  "or 
"super\ised  from  "  location  is  within  the 
operational  area. 

The  following  special  additional 
requirements  pertaining  to  multiple 
group  applications  must  be  satisfied 
before  NCUA  will  grant  such  a  charter; 

•  Each  group  to  be  included  in  the 
proposed  field  of  membership  of  the 
federal  credit  union  must  have  its  own 
occupational  or  associational  common 
bond. 

•  Except  for  employee  g.^oups  in  ttie 
sa.me  industrial  park,  shopping  center  or 
similar  facility,  each  group  must 
individually  request  inclusion  in  the 
proposed  federal  credit  union's  charter. 

•  The  propo.sed  federal  credit  union's 
business  plan  must  show  that  the  credit 
union  will  possess  the  financial 
resources  and  management  capability  to 
provide  quality  credit  union  service  to 
each  group. 

•  The  proposed  federal  credit  union 
must  show  that,  whe.i  tt  htegins 
operations,  each  group  to  be  added  will 
be  within  the  operational  area  of  a 
service  facility  to  xvhich  tlie  group  will 
have  access. 

II.D  2— Sample  Multiple  Groi'p  Field  of 
Membership 

An  example  of  a  inuUipie  ^roiSp  field 
of  men.bership  is:  "The  field  oi 
membership  of  this  federal  (-cdU  union 
shall  be  limited  to  the  toliowing: 

1.  Employees  of  Dupo;-.t  Corporation 
who  work  in  WiLuington,  Oelawa.-fc; 

2.  Partners  and  employees  of  Smith  & 
Jones,  Attorney  at  Law,  who  work  in 
Wilmii.g;on.  Dehware; 

3.  Mi-mbers  of  the  GHI  Associalion 
v.ho  live  in  Wiin-ington.  Delaw.are,  r.nd 
qualify  lor  membership  i.T  accordance 
with  its  charter  and  byla-vs  iu.effect  ot't 
December  :il.  199-1. 

n.D. 3— Additional  Dc-i.::;:-r.e.'.i^t:o.i 

For  multiple  group  chaiter-i.  NCL'A 
will  need  the  following,  in  addition  to 
what  is  required  for  new  chaiters 
generally: 

•  Foi-  each  gi'oup  lieeking  to  ba 
included  in  the  proposed  federal  credit 
union's  field  of  membership,  the  credit 
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•jr^ion  must  provide  a  letter  from  the 
group,  0T1  the  group's  letterhead 
stationery  and  signed  by  an  official 
representative  of  the  group  wherever 
possib!«.  or  if  that  is  not  possible,  such 
other  documentation  or  certification  as 
the  regional  director  may.  in  his  or  her 
discretion,  deem  appropriate, 
cor.taining  this  information: 

•  The  fact  that  the  group  wants  to 
obtain  sen/ice  from  the  proposed  federal 
credit  union,  the  kind  of  service  it 
desiTes  and  the  credit  union  has  agreed 
to  provide,  and  the  extent  to  which  the 
group  supports  the  credit  union — e.g.. 
by  p-oviding  access  to  its  employees  or 
members  via  payroll  deduction,  by 
penTiitting  use  of  employee  or  members' 
ne.vsietter,  etc. 

•  The  number  of  employees  or 
meirhers  in  the  group. 

•  The  proximity  to  the  proposed 
federal  credit  union's  closest  senice 
facility. 

•  The  name  of  any  credit  union  to 
vvhi'.h  the  group  currently  has  acce.<;s. 

•  The  group's  headquarters  location 
and  all  other  work  locations  the  credit 
union  is  proposing  to  serve. 

•  I:  the  group  is  eligible  for 
membership  in  another  credit  union, 
dorumentaticn  must  be  provided  to 
support  inclusion  of  the  group  under 
the  standards  set  forth  in  the  "Overlaps  " 
section  of  this  chapter. 

II.F — CXher  Persons  Sharing  Common 

A  number  of  persons  by  virtue  of  tl'.eir 
c'cse  relationship  to  a  common  bond 
'^roup  i-nay  be  included,  at  the  charter 
applicant's  option,  in  the  field  of 
rieniberihip.  Theoe  include  the 
.^ciloivmg- 

•  Spouses  of  persons  who  died 
ivhiie  v.ilhin  the  field  of  membership  of 
::.isr.redii  union." 

»     Employees  of  thi.s  credit  union." 
»    "Persons  retired  as  pensioners  or 

annuitants  from  '.he  above 

(rI^lployrn^!it." 

•  Mc:itr>ers  .of  tJieir  immediate 
arrities. 

•  Voluntears." 

•  "O.Tjanizalions  of  such  pfcrso;;s." 
'  %5emDers  of  thsir  inimediaie 

familitV  may  be  generally  defned  as 
dee.T.ad  appropriate  by  a  f«dt.'ai  credit 
iniOTi  u-hen  including  thi?  group  nn-!cno 
•hose  '.o  be  served.  To  bc-'niaSs  effortive. 
ho'.vevtjr,  the  federal  crodit  union's 
board  c'directo-s  must  ::pp'"ove  the 
riennuion  by  nsoiuticn.  and  irrlude  it 
in  ArtiJe  XVIIl.  Section  2.  of  its  by- 
'.:.■;>.  N'CUA  approval  is  not  necessary 

Volunteers,  Dy  virtue  of  their  clo?e 
reiatJcrship  with  a  sponsor  group,  m,  y 
he  included.  Examples  include 
'  ohm'eors  working  at  a  hospital  or 
■hurch. 


Under  Article  I[.  Section  5.  of  NCUA's 
Standard  Bylaws,  if  a  member  leaves  the 
field  of  membf?rship.  standard  member 
services  are  tenninated.  However,  the 
boarrl  of  directors  may.  by  resolution, 
set  forth  the  circumstances  under  wh'ch 
a  member  may  maintain  membership. 
This  option  is  commonly  referred  to  as 
the  "once  a  member,  always  a  member" 
byiav.-  provision.  NCUA  approval  is  not 
necessary  here,  either. 

Ill — Subscribers 

Federal  credit  unions  are  organized  by 
persons  who  donate  time  and  resources 
and  are  responsible  for  determining  the 
interest,  commitment,  and  advisability 
of  forming  a  federal  credit  union.  The 
organization  of  federal  credit  union 
takes  considerrble  planning  and 
dedication  in  order  to  ensure  the 
success  of  the  new  credit  union. 

Persons  interested  in  organizing  3 
federal  credit  union  should  contact  the 
NCUA  rogionjl  office  serving  the  .state 
in  wh.ich  the  credit  union  will  be 
organized  or  one  of  the  trade 
associations.  lAr.i'i  of  NCUA  offices  and 
trade  associat'ons  are  shown  in  the 
appendices.  NCUA  will  provide 
information  to  groups  interested  in 
pursuing  a  federal  charter  a.id  will 
assist  them  in  contacting  an  organizer. 

A  credit  union  organizer  may  be  a 
trade  association  representative  or  a 
person  with  traini.'ig  and  experience  in 
chartering  new  federal  credit  unions. 
The  functions  of  the  orf^anizor  are  to 
provide  direct'  an.  guidance,  and  advice 
on  the  chartering  process.  The  organizer 
also  provides  the  group  with 
information  about  a  credit  union's 
funciions  and  purpose  as  well  as 
technical  assistance  in  preparing  and 
submitting  the  charter  ^ppiication. 
Close  communication  and  cx>operation 
between  li^n  ^•- ^anizerand  the  g.^-ouo 
.nit-j^ihers  art-  :..itical  to  the  chartering 
process. 

The  Federal  Credit  Union  Act  requires 
that  seven  or  rro^  nalu.*^!  persons — the 
"subscfibe'-s" — n  ';.st  present  to  NCUA 
tf'r  approval  a  s'.voni  organiza^on 
ctrtifi;;ate  starintJ  at  a  minimum: 

•  The  name  of  the  proposed  federal 
crodit  union. 

•  The  iocatio'i  of  the  proposed  federo! 
c-odit  union  sad  the  lerritorj'  in  which 

it  uill  operai'e. 

•  The  names  jnd  addresses  of  the 
subscribers  to  th^^c^ftificate  hvd  the 
n.ir;:h?r  of  sha^e"  subs;  ribed  by  each. 

•  The  jniiiril  p.ir  value  of  t.he  shares. 

•  The  detailed  propcsed  field  of 
ninmbership. 

•  Thv  term  of  the  existence  of  the 
corporritinn.  v.bich  msy  be  perpetual. 

•  The  fact  that  the  certificate  i.s  niade 
to  enable  such  persons  to  avail 


themselves  of  the  advantages  of  the 
Federal  Credit  Union  Act. 

False  statements  on  the  organization 
certificate  may  be  grounds  for  federal 
criminal  prosecution. 

IV — Economic  Advisability 

IV.A— Viability 
IV.A.l— General 

Before  chartering  a  federal  credit 
union.  NCUA  must  be  assured  that  the 
institution  will  be  viable  and  that  it  will 
not  materially  affect  existing  state  or 
federal  credit  unions.  This  econom.ic 
advisability  inquiry  has  become 
especially  important  since  1970.  when 
Congress  arsigned  NCUA  the  obligation 
to  establish  a  fund  insuring  credit  union 
membe.-s'  shares  and  to  preser\'e  that 
fund. 

NCUA  will  conduct  an  independent 
on-site  investigation  of  each  charter 
application  to  assure  itself  that  the 
proposed  credit  union  can  be 
successful.  In  general,  the  success  of  any 
credit  union  depends  on:  (a)  the  depth 
of  the  members'  support;  (b)  the 
character  and  fitness  of  management; 
and  (c)  presentand  projected  market 
conditions. 

IV. A. 2 — Proposed  ManaE^menfs 
Character  and  Fitness 

The  Federal  Credit  Union  .\t\  requires 
NCUA  to  satisfy  itself  as  to  the  "general 
character  and  fitness"  of  the  subscribers. 
In  additioii,  prospec^tive  ofTicials  and 
employees  -.vill  be  the  subject  of  credit 
and  background  investigations.  The 
investigation  reports  must  demonstrate 
their  ability  to  effectively  handle 
financial  matters. 

NCUA  also  needs  assurance  that  the 
m.anagement  team  will  have  the 
requisite  skills — partit:ularly  in 
leadership  and  accountir.K — a  .d  the 
commiiment  to  dedicate  the  t  "'re  an«i 
effort  needed  to  make  llie  prop'  -cd 
federal  credit  union  a  success. 

IV.A. 3 — Memf)er  Support 

Vkhile  NCU.^  h.TS  not  s.;t  a  n:niunim 
siz3  field  of  me'nhersi.ip  for  chart  ^rinv^ 
a  federal  credit  union.  e\periei:ce  hos 
shown  tfiat  a  credit  jnior.  with  under 
500  potential  mernbprs  generally  is 
unlikely  to  succeed.  Therefore,  a  (.h.;rter 
applicant  wiih  a  proposed  feid-of 
membership  of  under  5'iG  v»'.l  have  to 
demonstrate  conviiu:i::g  .support  for  th.e 
credit  union.  For  example,  a  siv.all 
occupational  group  nrisi  diirao.~>tr3te  .i 
commitment  for  signiticarl  lon-J-term 
support  from  the  employer. 

Trie  group's  size  is  inejning.'u!  cniy  if 
members  participate  iu  the  credit  union. 
The  charter  applicant  must  show  that  a 
substantial  pen:eni;ige  of  the  group's 
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members  will  join  the 
,use  its  services.  Survey 
based,  at  a  minimum,  on 
250  potential  members.  I 
instances,  especially  wh 
bond  is  broadly  defined 
established,  NCUA  rmy 
sampling. 

IV. A. 4 — Present  and  Fut 
Conditions — Business 

IV. A. 4. a— General 

The  ability  lo  compete 
marketplace  and  to  adapt 
market  coudiiions'is  key  t 
of  any  enterprise,  and  a  cr 
that  is  the  ability  to  plan 
therefore,  requires  an  ap^ 
submit  a  busin^'.s.s  plan  ba 
reali.sfic  and  .supportable 
and  assumptions,  includi. 
minimum,  these  eJenierits 

•  Mission  statement. 

•  Analysis  of  market  c 
economic  prospects  for  th 
availability  of  financial  .se 
other  credit  imions.  b.inks 
and  loans. 

•  Summary  of  sur\ev  re 

•  Financial  services  nee 

•  Financial  services  to 

•  How/when  services 
implemented. 

•  Staffing  of  credit  unio! 
credentials  of  key  e.Tiploye 

•  Physical  facility— offi 
equipment. 

•  Type  of  recordkeeping 
including  con.sideration  of 
processing  system. 

•  Budget  for  1st  and  2nd 

•  Semiannual  pro  forma 
statements  for  1st  and  2nd 
includine  assumptions — e. 
dividerii  rotes. 

•  Goa.'s  for  number  of 

•  Goals  for  operating  ind 

•  Source  of  funds  lo  pay 
during  initial  months  of 

•  Written  polirie.e  (share 
investments,  funds  manage 
accumulaiio'n,  dividends). 

•  Goals  for  sha.res  and  I 

•  Plan  for  continuity— di 
( omniittee  members. 

•  Evidence  of  sponsor  co 
subsidies  are  critical  to  suci 
federal  credit  union — evide. 
in  the  form  of  letters,  contra 
other  such  document  on  wh 
I'-oposed  federal  credit  uni 
substantiate  its  project.s. 

NCUA  e.xpects  that'the  si 
and  proposed  officials  will  . 
and  support  the  business  pL- 
submitted. 
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IV.A.4.b— Special  Requirements  for 
Community  Credit  Unions 

Community  credit  unions  are 
frequently  more  susceptible  lo 
competition  from  other  local  financial 
institutions  and  generally  do  not  have 
sub.stantial  support  from  any  single 
sponsoring  company  or  association. 
Also,  the  lack  of  payroll  deduction 
(. rentes  special  challenges  in  the 
development  of  savings  promotion 
programs  and  in  the  collection  of  loans. 
Therefore,  it  is  essential  for  the  group  to 
develop  a  detailed  and  practical 
business  plan  for  at  least  the  first  three 
years  of  operation.  The  business  plan 
.should  contain,  but  not  necessarily  be 
limited  to,  the  following. 

•  Analysis  of  market  area- 
geographic,  demographic,  employmenl, 
income,  housing,  and  economic  data. 

•  Service/market  strategy— financial 
and  other  services  to  be  provided,  new 

.member/share/loan  promotion  policies 
and  procedures  and  income  generation 
strategy. 

•  Organizational/management  plan- 
qualification  and  planned  training  of 
officials/employees,  operating  facilities 
to  include  office  space/equipment  and 
supplies,  accounting  system, 

safeguarding  of  assets,'insL;rance 
(.overage,  etc. 

•  Financial  plan— sources  and 
application  of  funds  statements  and  pro 
forma  balance  sheet  and  income/ 
expen.se  statements  and  as.sumptions. 

IV.B— Effects  on  Other  Credit  I  nion.s— 
Overlaps 

(This  discussion  pertains  to  ni;'.v  .ind  ixistinf 
f.hartor.s.)  ''' 

IV.B. 1— Overlaps  In  General 

An  overlap  exists  when  a  group  of 
persons  is  eligibie  for  membership  in 
two  or  more  credit  unions,  including 
state  charters.  Ckjneral  pol.c.  .-equires 
that  every  reasonable  effort  be  made  to 
avoid  an  overlap.  Ideally,  a  group  of 
persons  should  be  includt-d  in  the  field 
of  membership  of  only  one  credit  union. 

New  credit  unions  are  obligated  to 
inve,stigate  the  possibility  of  an  overlap 
prior  to  submitting  an  application  for  a 
new  (barter  by  surveying  the 
pro.spective  field  of  membership. 

When  a  potential  overlap  situation 
df>es  arise,  officials  of  the  involved 
credit  unions  must  attempt  to  work  the 
problem  out  between  or  among 
themselves.  In  the  ca.se  of  a  new  federal 
credit  union  applying  for  or  converting 
to  a  community  field  of  membership, 
the  applicant  will  generally  be  required 
to  contact  only  those  credit  unions  with 
a  service  facility  within  the  community 
boundary.  Other  credit  unions  serving" 
select  groups  within  the  proposed  area 


will  not  ordinarily  be  contacted  or 
afforded  overlap  protection  unless  a 
significant  portion  of  their  field  of 
membership  is  affected.  If  the  matter  is 
resolved  informally,  the  applicant  must 
submit  a  letter  to  that  effect  from  the 
credit  union  whose  field  of  membership 
already  includes  the  subject  group. 

If  no  resolution  is  possible,  an 
application  for  a  new  charter  mav  still 
be  submitted,  but  must  also  include 
information  regarding  the  overlap  ::nd 
document  attempts  at  informal 
resolution.  Documentation  on  the 
interests  of  the  group,  such  as  a  petition 
.signed  by  a  majority  of  the  groups 
members,  will  be  strongly  considered. 

When  resolution  of  the"  issue  is  no: 
possible,  and  other  circumstances 
warrant,  an  overlap  may  be  peniiitted. 
Among  the  circumstances  which  may 
justify  an  overlap  are: 

•  Failure  of  the  original  credit  union 
to  provide  Quality  service. 

•  Limited  participation  by  members 
or  employees  of  the  group  in  the 
original  credit  union  after  the  expiration 
of  a  reasonable  period  of  time. 

•  Incidental  overlap — the  group  of 
persons  in  question  is  so  small  as  to 
have  no  material  effe<:f  on  the  original 
credit  union. 

In  reviewing  the  overlap,  the  rteional 
director  will  consider  the  nature  of  the 
issue,  efforts  made  to  resolve  the  m.'iter. 
financial  effect  on  the  overlapped  cred:! 
union,  the  desires  of  the  groupis),  the 
desire  of  the  sponsor  organization,  the 
opinion  of  the  state  credit  union 
supervisor  and  other  interested  parties. 
as  applicable,  and  the  best  in;ere.sts  of 
the  affected  group  and  the  credit  union 
members  involved. 

Potential  overlaps  of  a  state  credit 
union's  field  of  membership  bv  a  ftdercl 
credit  union  will  generally  be  "analvztd 
in  the  .samevvay  as  if  tuo'federrd  credit 
unions  were  involved.  However,  where 
a  state  credit  union's  field  of 
membership  is  so  general  as  to  include 
virtually  everyone  in  a  wide  area.  NCUA 
may  exclude  any  state  credit  union  fronj 
overlap  protection  altogether  just  as  it 
would  with  a  federal  credit  union  with 
a  broadly  defined  field  of  membe.'-ship. 
Prior  to  making  that  decision,  the 
regional  director  will  consult  the  credit 
union  and  the  state  regulator.  Any 
decision  by  the  regional  director  v.iH  he- 
provided  in  writing  to  the  credit  union 
and  the  state  regulator. 

C;enerally,  NCUA  will  permit  k-cen^l 
credit  unions  serving  occupational 
groups  to  overlap  associationai  and 
community  charters.  However,  should 
the  propo.sed  overlap  pose  significant 
safety  and  soundness  concerns.  NCUA 
may  provide  overlap  protection  for  any 
type  charter.  For  example,  labor  union 
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groups  constitute  an  associational 
common  bond,  and  while  some  labor 
unions  serve  members  who  work 
regularly  for  several  employers,  others 
have  members  who  worie  for  only  one 
employer.  In  these  latter  cases,  overlap 
protection  may  be  provided  if  a 
substantial  portion  of  the  company's 
employees  are  served  by  the  crjdit 
union. 

Some  situations  may  not  j'.stity 
approvai  of  a  requested  ovp.iap.  For 
examp'.f'.  if  the  requesting  credit  union 
offers  c?:t3i:n  specialized  services  not 
offered  by  thtJ  original  r.-edit  union 
(such  i$  credit  cards.  /".TMs,  and  IRAs). 
the  ext.-d  services  alone  may  not  justify 
the  ov&<  -ap.  A'.:».  p'oximity.  by  itself. 
may  no*;  ivarrant  ar  prov&l  of  an  overlap. 
.\  fe«it^"i.f  credit  v.tion  in  Chicago, 
n ! ;  no ;  s, .' '  5 ;/  no*  have  a  con  v  i  nci  ng 
argum2".f.  base  J  on  geography  aione. 
that  a  ie'ect  g^Wip  also  located  in 
Chicago  i.o'  id  be  better  served  by  it 
than  by  f.r-.*  select  group's  he.^dquarter.s 
c  rec't  u.'v;^  located  in  Dallas.  Te.\as. 

From  -n  oisrlap  prevention 
perspec.ive.  ntrw  charter  applicants  and 
every  r.ccupi!ior.al  or  associational 
group  ivhKiv  comes  before  the  regional 
dire-'jtor  for  affi'.iation  with  an  e.visting 
fec^erai  credit  union  must  advise  in 
V  riting  uhether  the  group  is  included 
Aithir.  the  Reld  of  membership  of  any 
other  credit  cnion.  This  requirement 
will  alert  the  regional  director  to 
possible  overlap  situations  before  they 
occur.  Most  potential  field  of 
membership  conflicts  can  be  avoided  in 
this  way.  If  cases  do  arise  where  the 
assurance  given  to  a  regional  director 
concerning  unavailability  of  credit 
union  service  turns  out  later  to  be 
inaccurate,  the  misinformation  is 
grounds  for  removal  of  the  group  from 
the  federal  credit  union's  charter. 

IV.B  2— Overlap  Issues  as  a  Result  of 
Organizational  Restructuring 

A  federal  credit  union's  field  of 
membe^ihip  will  always  be  governed  b\ 
the  group  descriptions  contained  in 
Section  5  of  its  charter.  Where  a  sponsor 
organization  expands  its  operations 
internally,  by  acquisition  or  otherwise, 
the  credit  union  may  serve  these  new 
entrants  to  its  field  of  membership  if 
they  are  part,  of  a  group  described  in 
Section  5.  Where  acquisitions  are  made 
which  add  a  new  wholly -owned  or 
majori'y-owned  subsidiary,  the  group 
cannot  be  served  until  the  subsidiary  is 
included  in  the  Held  of  membership 

Overlaps  may  occur  as  a  result  of 
restructuring  of  the  parent  organization. 
Credit  unions  aJTected  by  organizational 
restructuring  are  required  first  to 
attempt  to  resolve  overlap  issues  among 
themselves.  Once  the  affected  credit 


unions  reach  agreement,  they  must 
apply  to  N'CUA  for  a  modification  of 

their  fields  of  membership  to  reflect  the 
groups  each  wiU  serve. 

In  addition,  credit  unions  must 
submit  to  NCU.'\  correspondence  from 
the  parent  oi^anization  explaining  the 
restructuri.ig  and  providing  information 
regarding  the  new  organizational 
structure.  To  help  in  hiture  monitoring 
of  overlaps,  the  organizational  structure 
should  identify  divisions  and 
subsidiaries  and  the  location  and 
number  of  employees  at  each  location. 

Overlaps  may  also  occur  as  a  resuh  of 
the  parent  organization's  merger. 
NCUA's  general  policy  of  avoiding 
overlaps  applies  to  those  resulting  from 
corporate  mergers  as  well.  Affected 
credit  unions  must  make  every 
reasonable  effort  to  identify  up  front  and 
address  the  overlap  issue  raised  by 
parent  corporation  mergers  and  must 
attempt  to  resolve  any  differences 
among  themselves.  In  those  rare  cases 
which  require  NCUA's  intervention,  all 
attempts  to  resolve  the  issues  must  be 
fully  documented  by  the  affected  credit 
Auiions.  1 

Affected  credit  unions  should 
consider  consolidation  (m.erger)  of 
institutions  as  a  possible  alternative  to 
dividing  up  the  field  of  membership, 
particularly  if  safety  and  soundness 
concerns  exist  or  future  viability  is  in 
question.  A  federal  credit  union  which 
has  a  broad  based  field  of  membership 
generally  has  a  better  chance  of  survival 
when  a  sponsor  restructures  or  closes. 

While  neutral,  NCUA  vv-ill  make  the 
final  decision  regarding  field  of 
membership  amendments,  taking  into 
account  the  credit  unions'  agreements, 
safety  and  soundness  concerns,  the 
desires  of  the  members,  the  significance 
of  the  overlap  and  other  relevant  issues. 

NCUA  will  be  flexible  when  working 
with  credit  unions  affected  by  parent 
corporation  mergers  and  divestitures. 
Whe'e  no  other  credit  union  ser\'ice  is 
available  and  the  sponsor  and  its 
employee"  desire  to  cwitinue  service. 
NCUA  ma    'i^  wording  such  as  the 
following: 

■  employees  of  XYZ  Corporation, 
formerly  a  .subsidiary  of  ABC. 
Incorpc^ated.  located  in  Charleston. 
South  Carolina.     .  ." 

IV.B.3 — Overlaps-Exclusionary  Clauses 

Tliis  discussion  pr^rtainstj  new  and  existing 
cliartprs.) 

Where  two  credit  uni^'is  agree  and/or 
.NCUA  has  determined  that  an  overlap 
should  be  avoided,  this  decision  may 
need  to  be  memorialized  in  a  federal 
credit  union's  charter  through  an 
exclusionary  clause.  Examples  of 
exclusionary  wording  are: 


•  Persons  1*^10  work  for  Htlo  S'jg.?r 
Company,  except  those  who  work  in  or 
are  paid  from  or  are  supervised  frc»m 
San  Francisco.  California. 

•  Persons  who  work  for  the  ABC  Co., 
except  those  employed  by  the  XVZ 
Division  as  of  June  30.  1994. 

•  Persons  who  work  for  the  ABC  Co., 
except  those  who  were  members  of  the 
XYZ  Federal  Credit  Union  as  of  June  30. 
1994. 

Exclusionary  clauses  are  ier>'  difficult 
for  credit  unions  and  NCUA  to  monitor 
properly.  To  minimize  this  difficultv. 
NCUA  generally  does  not  require  federal 
credit  unions  to  apply  exclusionary 
clauses  to  persons  eligible  for 
membership  in  another  credit  union 
simply  because  they  are  one  of  the 
"other  persons  sharing  common  bond" 
listed  in  Section  HE  of  this  Chapter. 

Moreover,  if  phrased  improperly  or 
used  in  situations  for  which  thev  are  not 
suited,  exclusionary'  clauses  c^an  be 
ineffective  or  create  obvious 
inequities — one  spouse  may  be  eligible 
for  membership  in  a  federal  credit  union 
while  the  other  may  not:  one  employee 
may  be  eligible  for  credit  union  service 
while  the  person  working  next  to  him  or 
her  may  not.  For  this  reason, 
exclusionary  clauses  are  rarely  if  ever 
appropriate  for  inclusion  in  a 
community  charter's  field  of 
membership  as  a  way  to  resolve  overlap 
concerns. 

One  example  of  an  appropriate  use  of 
an  exclusionary  clause  may  be  where 
there  is  a  merger  of  two  corporations 
served  by  two  credit  unions  which  will 
continue  to  ser\e  their  g.-oups  as  they 
had  prior  to  their  sponsors' 
consolidation.  Addition  of  an 
exclusionary  clause  to  the  field  of 
membership  of  one  or  both  of  the  credit 
unions  may  be  the.best  ivay  to  clarify 
the  division  of  service  re.»ponsihitity 
within  the  new  corporate  entity. 

When  an  exclusionary  clau.se  is 
included  in  a  federal  credit  union's  field 
of  membership,  NCUA  will  strive  to 
define  as  precisely  as  possible 

•  The  identity  of  the  g.'Oi-.p  :'.i  tie 
excluded: 

•  Whether  the  exclusion  is  to  apply  to 
the  entire  group  or  only  to  tho<=e  who 
are  actually  members  of  another  credit 
union;  and 

•  Whether  the  exclusion  is  »o  apply 
only  to  the  current  membt^rs  of  the 
group  or  to  future  memln^rs  as  well.    - 

V — Special  Situations 

There  are  some  instances  where, 
because  of  overriding  policy,  special 
common  bond  rules  apply.  To  ensure 
quality  service  to  as  many  low-income 
and  senior  citizens  as  possible.  NCUA 
has  established  broader  common  bond 
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A  low-income  credit  i 
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income  falls  at  or  below 
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nation.  In  documenting  I 
membership,  a  credit  un 
a  geographical  area  whei 
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income  standard  is  ^ 
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A  credit  union  designa 
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members  has  greater  flex 
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by  the  National  Credit 
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A  low-income  federal  credit  union 
charter  applicant  may  contract  with  a 
third  party  to  assist  in  the  chartering 
process.  Even  after  the  charter  is 
gianted,  a  low-income  credit  union  may 
contract  with  a  third  party  to  provide 
necessary  management  services.  Such 
contracts  should  be  for  a  duration  of  one 
year  subject  to  renewal.  However, 
within  three  yer.rs  of  commencement  of 
operations,  the  credit  union  .should  no 
longer  require  .such  services. 

V.A. 2— Special  Common  Bond  Rules  for 
Low-Income  Federal  Credit  Unions 

Generally,  a  low-income  credit  union 
is  chartered  as  a  community  or 
as.sociationa!  credit  union.  A  low- 
income  credit  union  thai  has  a 
community  common  bond  may  include 
the  following  language  in  its  field  of 
membership: 

"Persons  who  live  in  (the  target  area}: 
persons  who  regularly  work,  worship, 
perform  volunteer  services,  or 
participate  in  associations 
headquartered  in  Ithe  target  nreaj: 
persons  participating  in  programs  lo 
alleviate  poverty  or  distress  which  are 
located  in  |the  target  area|:  incorporated 
and  unincorporated  organizations 
located  in  (the  target  area)  or 
maintaining  a  fae.ility  in  [the  target 
areaj;  and  organizations  of  such 
persons." 

In  recognition  of  the  special  effons 
needed  :o  help  make  (.redit  union 
service  available  to  persons  in  iow- 
income  communities,  NCUA  permits 
credit  union  chartering  and  field  of 
membership  amendments  based  on 
nssociational  groups  formed  for  the  .sole 
purpose  of  making  credit  union  service 
available  to  low-income  persons.  The 
association  must  be  defined  so  that  all 
its  members  will  meet  the  low-income 
definition  of  Pa.l  701.32  of  NCUA  s 
Regulation.s.  The  association,  in 
documenting  its  low-income 
membership,  may  use  the  .same  tvpes  of 
documentation  as  is  currentiv  permitted 
for  determining  whether  a  .  o-iimunity  is 
low-income  under  Part  701.32  of 
NCUA's  Regulations. 

In  addition,  a  proposed  low-income 
community  or  associationally  based 
federal  credit  union  may  include  in  ils 
field  of  membership,  wi'thout  regard  to 
location,  another  group  constituting  an 
occupational,  a.ssociational  or 
community  common  bond.  Except  for 
the  operational  area  requirements,  the 
proposed  credit  union  mu.sl  meet  all  the 
requisites  for  including  the  group  in  its 
charter.  Moreover,  the  proposed  credit 
union  must  take  care  to  ensure  that  it 
will  continue  to  meet  the  requirements 
for  low-income  .statu.s. 


V.A. 3— Special  Common  Bo.nd  Rules  for 
Other  Federal  Credit  Unions  St'eking  to 
Serve  Low-Income  Persons 

In  the  interest  of  making  cred,t  union 
service  available  to  persor>s  in  low- 
incomeconununities,  NCUA  also 
permits  any  occupations!,  c-ssocsation.ni. 
multiple  group,  or  communitv  federal 
credit  union  to  include  im  ils  field  ol 
membership,  without  regard  to  local  ion. 
communities  and  a,ssocia{}onal  groups 
satisfying  the  low-income  definition  of 
Part  701.32  of  NCUA's  Regulations.  The 
as.sociational  group  mav  be  formed  for 
the  sole  purpose  of  providing  th.^ibilily 
for  federal  credit  union  sen-ite:  bu! 
must  compri.se  only  persons  meeting 
NCUA's  low-income  definiJion. 

The  federal  credit  union  addinji  the 
low-income  community  or  as.sc^iiation 
n)u.st  document  that  the  community  or 
association  meets  the  low  income 
definition  in  Part  701.32  of  .NCUA  s 
Regulations,  just  as  is  required  ior  a 
designated  low-income  credit  union.  A 
federal  credit  union  adding  such  a 
community  or  assot.ialion.  however. 
would  not  be  able  to  receive  the 
benefits,  such  as  expanded  use  of  non 
member  deposits  and  3Cte<;s  fo  the 
Community  Developm.ent  Re\,oJvjng 
Loan  Program  for  Credit  Unions,  offered 
to  low-income  credit  unions 

A  federal  credit  union  thi-A  desires  to 
include  a  low-income  community  or 
association  in  its  field  of  n-emhership 
must  first  develop  a  business  plan 
specifying  how  it  will  serve  the  entire 
low-income  community.  The  business 
plan,  at  a  minimum,  must  identify  the 
credit  and  depository  needs  cf  the  lo-.v- 
income  community  or  association  and 
detail  how  the  credit  union  p?ans  to 
serve  those  needs.  The  credjj  union  will 
be  expected  regularly  to  review  the 
business  plan  as  w^eM  as  loan 
penotralion  rates  in  the  community  lo 
determine  if  the  community-is  being 
adequately  .served.  NCLT,A  will  require 
periodic  service  status  reports  on  its 
service  to  the  low-income  community 
and  may  review  the  credit  unions 
•service  to  low-income  persons  during 
examination.s. 


V.B— Retiree  and  Senior  Citizen  Groups 

Special  common  bond  rules  also 
apply  for  providing  service  to  retiree 
and  senior  citizen  groups.  If  is  NCUA 
policy  to  encourage  federal  credit 
unions  to  bring  credit  union  .service  to 
senior  citizens  (aged  50  and  over)  and 
retired  persons.  To  help  in  this  effort, 
federal  credit  unions  may  form 
associations  of  such  persons  for  the  sole 
purpose  of  providing  eligibility  for 
credit  union  service.  Except  for  the 
minimum  age  requirement  of  50,  the 
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deFinition  of  a  senior  citizen  is  loft  to 
the  credit  union's  discretion.  Moreover, 
the  only  documentation  requirement  for 
including  such  an  association  in  a 
federal  credit  union's  charter  is  a 
ivritten  request  from  the  credit  union; 
no  request  from  the  group  or  copy  of  the 
association's  charter  or  bylaws  will  be 
needed.  In  all  other  i-espects.  however, 
the  requirements  for  including  an 
association  in  a  federal  credit  union's 
field  of  membership  apply,  includinjj 
thosfc!  relating  to  the  i.reclit  union's 
operr.ticnal  area. 

V.C — Employees  at  Industridi  Parks, 
Shopping  Centers,  and  Similar  Areas 

A  f*^deral  charter  may  ini.lnde  in  its 
h»ild  of  membership  (itrsoiis  woriving  in 
a  panicular  industrial  park,  shoppini; 
mail,  office  coniple.x.  or  similar 
development" either  through  a 
t:om;ni!!tity  or  multiple  group  cfiart.T. 

It  the  multiple  group  outioa  is 
selected.  NCUA  permits  the  credit 
imion  to  satisfy  the  requirement  tor  :i 
request  fro.m  each  of  tlie  groups  tiirough 
-J  request  by  the  complex  owner,  len<^iiig 
.igeiU.  or  similar  rrsponsible  offic.ial. 
The  complex  owner,  leasii'.g  ag^nt  or 
similar  official  must  provide 
information  regarding  credit  uuioii 
serv  ic:e  available  to  any  segment  of  »h»' 
proposed  selec:t  group  amendment  or 
proposed  federal  credit  union.  II  is  up 
to  the  applicant  credit  union  lo 
investigate  whether  credit  union  servite 
is  already  avnilable  to  any  segtnent  of 
fhe  select  gt'oup.  amendment  or 
proposed  charter. 

In  general,  exclusionary  cUiuses  will 
not  be  used  to  protect  any  ovtrlappt^d 
iredit  union.  However,  in  those  cases 
where  each  employee  group  in  the 
comple.x  has  not  specifically  reijuesVd 
credit  union  service.  NCI;  A  may 
exercise  brood  discretion  in  addressing 
ovpfiaps  with  other  credit  unions  and 
finy  request  {.'•om  a  group  to  he  reinov^d 


from  tlie  field  of  n>.enibershi_ 

The  following  or  similar  wort!,i:g  aill 
he  used  to  define  groups  added  mid''." 
t'r.is  p.'ocedure:  '"Fnipioyees  who 
regularly  wcri^  in  the  Plaza  Mali.  New 
Crier.ns.  Louisiana" 

ii  the  community  option  is  selected. 
Mie  '.ntlustria!  park,  shoppiiig  cen'.er  or 
office  complex  must  meet  the  standards 
for  community  charters. 

r  D — Corporate  Fvdfrai  Civdii  Unions 

i\  corporate  credit  union  is  defined  as 
one  that: 

•  is  operated  primarily  for  the 
purpose  of  serving  other  credit  unions. 

•  is  designated  by  the  NCIIA  as  a 
corporate  credit  union,  and 

•  limits  natural  person  members  to 
the  minimum  required  by  state  or 


federal  law  to  charter  and  operate  the 
credit  union. 

Corporate  credit  unions  operate  under 
and  are  governed  by  standards  different 
from  those  applicable  to  natural  person 
credit  unions.  These  standards  are  set 
forth  in  part  704  of  NCUA's  Regulations 

Supervision  of  corporate  credit 
unions  is  the  responsibility  of  NCU.A's 
Office  of  E.xamination  and  Insurance. 
All  applications  for  federal  corporate 
charters  as  well  as  requested  changes  to 
section  5  of  the  charter  of  existing 
corporiite  federal  credit  unions  should 
be  directed  to  that  office. 

VI — Name  Selection 

It  is  the  responsibility  of  thi:  federal 
credit  union  organizers  to  ensure  that 
the  lederal  credit  union  applicant's 
name  or  federal  credit  irnion  name 
change  does  not  constitute  :m 
inf-'ingemenl  on  the  nn:iie  of  anv 
corporation  in  their  Iradu  area.  Thi.s 
responsibility  also  includes  researching 
any  service  riuirks  or  l.'-adem.arks  used  by 
any  otlierjiredit  union  in  their  trade 
area.  N'CI'A  ivill  ensure,  to  the  grea'est 
extei't  possilile.  tluit  ihecredit  unir  ii's 
narnn: 

•  is  liot  ilready  Ixungoffii  iaily  used 
'oy  another  federal  credit  uiuon: 

•  will  .lot  be  confus^'d  with  \'Cl'.\  or 
another  federal  or  state  agency,  or  with 
anriiher  federal  credit  union;  and 

•  does  not  include  inappropriate 
lun(Jua>;e. 

Ttie  IjsI  thrt^e  words  i.'i  tlie  nam*;  of 
every  credit  union  chartered  by  N'CU.X 
must  he    Federal  Credit  Union." 

Vn — Sirps  To  Take  To  On.^anizc  a 
Fedora!  Credit  Union 

VILA— Getting  Startt^d 

Following  the  guidaiu:e  f.ontoined 
tii.'O'tgr.out  this  policy,  the  organizers 
should  submit  the  proposed  field  of 
meriibership  to  .NCU.A  early  in  the 
process  for  written  tentative  approv.il 

Once  the  held  of  membership  has 
be'-n  tentatively  approved,  and  ihe 
organiziT  is«nisheu  the  a;>p!icatioM  has 
merit.  t!ie  ....:',Miiv.ers  .should  ( onduct  a 
preii!nii;.:iiy  a."gan:zationa!  meeting  to 
elect  seven  to  ten  persons  to  serve  as 
sutifcnbers.  The  sub.scriLers  should 
locate  willing  indiv  iduals  capable  ot 
serving  en  the  board  of  directors.  j:redil 
con;mittee.  supe.msory  committee,  and 
as  chief  ope  rating  officer/nianage- of  the 
proposed  credit  union. 

Ttie  organizers  and  subscribers  should 
arriUige  for  any  meetings  nece.ssary  to 
develop  the  business  plan  discus.sed  in 
se'tion  IV.  A.4  of  this  chapter  and  to 
complete  the  documentation  for 
submittal  to  NCUA.  Each  of  the  requirerl 
documents  is  discusst(d  mort;  fully  later 
in  {his<.hapter. 


The  organizers  and  subcribers  must 
apply  for  insurance  of  member 
accounts.  The  Certificate  of  Resolutions 
(NCUA  9.i011  will  be  executed  by  the 
prospective  t  hief  executive  officer  and 
recording  officer.  Following  action  on 
this  i.ssue.  the  prospective  chief 
executive  officer  and  chief  financial 
officer  will  execute  the  Application  and 
Agreements  for  Insurance  of  Accounts 
(NCUA  flnOO).  These  documents  should 
be  provided  to  NCU.A  as  part  of  th.e 
charter  application. 

The  o;-ganizers  and  subscribers  should 
also  complete  an  NCUA  4012.  Report  nt 
Otiicial  or  Employee,  lor  each 
prospective  bon-d  i;;ember,  credit  and 
supervi.sory  (.omnuttee  member,  and 
esiiployee.  The  NCU.A  4012s  should  }»• 
sub  nitted  to  NCI? A  as  early  as  possible 
to  enable  the  n>-t:essory  credit  reports 
and  background  c  Kpc'ks  to  be  obtui»>-<l 
whII  in  odvan«;e  of  th.e  anticipated 
ch.rter  dat;*.  NCU.A  will  pay  the  din.i : 
costs  of  aco'i'ring  such  credit  n.-ui 
background  c^iecks. 

Sut)sequfcnt  organizational  metitings 
ju  !V  l^e  h.eld  to  distiuss  ihe  progress  of 
the  ch.arter  mvesligation.  lo  announce 
tf-.e  proposed  slate  of  offitials,  and  to 
rtispond  to  any  questions  posed  at  t!ie 
meeting. 

if  NCUA  approves  Ihe  charter 
ap()lication.  trie  subscrihf.-rs,  as  their 
final  duly,  will  elet.t  the  boa.'d  of 
dire<.fors  and  cn.-dit  rtitamittee  of  the 
proposed  federal  credit  union.  The  n^w 
board  of  directors  wdl  t];en  appoi;'!  the 
super\  isory  committee 

VII. i) — Support  fcrCinuier  App'luutioti 

VU.B.l— C^iieral 

.As  c!ist:ussed  pn  ;iuusiy  in  th.is 
chapter,  appli'iints  for  federal  (.rt^dit 
union  (.Iiarlers  must,  at  a  minimum, 
provide  eviden<:e  that; 

•  the  groi:p  cotis'ilutes  n  rf<;ogrized 
( onimon  bond: 

•  (he  sub.scribers,  prospei.tive 
Officials  and  employees  are  nf  gj>od 
1  haracter:  and 

•  theestabhsiimvnt  of  th^M  :^c  t 
union  is  e(.crom!ca!iv  fensibie. 

In  addition,  the  f-ederal  Creri;:  Uiiidc 
.\ct  requires  applit  ants  to  submit  a 
sworn  organiziitior  (:ertific:ate  seitinm 
forth  seven  (.riterui  (see  sc-ction  entitled 
SiihscriixTs"  earlier  \:\  this  chnpler).  In 
order  to  process  the  application  and 
{.apture  all  required  information.  NCl'.A 
has  developed  (.ertaifi  chartering  forms 
to  assist  organizers.  St*e  Appendix  I)  ff  r 
the  necessary  blank  forms. 

VI!.R.2— Federal  Credit  Union 
Investigation  Report.  NCUA  4«Kil 

Applications  for  new  federal  credit 
unions  will  Ih'  suhmitied  on  NCUA 
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4001.  (State-chartered 
applying  for  conversion 
charter  will  use  NCUA  '. 
chapter  3  for  a  full  discu;  s 
organizer  is  required  to 
information  and  recomi 
or  disapproval,  based  on 
investigation  of  the  requdst 
and  guidance  for  comple 
are  provided  on  the  form 
Associational  charter  ap| 
include  a  statement  of  th 
criteria  (normally  the 
bylaws)  and  current  financial 
on  the  associational 
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VII.B.3— Report  of  OfficiJ  and 
Employee.  NCUA  4012 

This  form  documents 
background  information 
and  employee  of  the  pro, 
credit  union.  Each  officia 
complete  and  sign  this 
organizere  must  review 
NCUA  4012s  for  ele 
convictions,  indictments, 
would  prevent  the  prospe  ;t 
or  employee  from  serving 
capacity.  Further,  such  fadtors 
due  credit  obligations  and 
disclosed  during  credit  ch^ck 
di.squalify  an  individual. 

VII.B. 4— Organization  Cer 
4008 

This  document  establi 
criteria  required  of  subscribe 
Federal  Credit  Union  Act 
by  the  subscribers  and  not 
document  should  be  ext 
duplicate.  During  his  or 
rontact,  the  NCUA  staff  m 
assigned  to  the  case  will 
proper  completion  of  this 

VII  B.."!— Certification  of 
NCUA  9501 

This  document  certifies 
cf  diredors  of  the  propose< 
credit  union  has  resolved 

insurance  of  member 

aulhor=7!.d  the  chisf  execu 
and  d.ifef  financial  officer 
Appli<:ation  end  Agreemcn 
Insurance  ol  Accounts.  Th; 
be  signed  by  both  the  chief 
officer  and  recording  offii;* 
proposed  federal  credit  uni 


■  hf  r 


a<Rj 


t  ) 
■  accot  nts 
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VlI.B.fi — Application  and  / 
for  Insursnce  of  Accounts, 

This  dot:ument  contains  i 
agretiments  with  which  fed< 
unions  rrjust  comply  in  ord 
National  Credit  U;iion  Sh 
Fund  (^CliSIF)  coverage  of 
at.ccurts.  The  document  m 
completed  and  signed  by 
executive  offi(*r  and  rliieJ 
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officer.  Each  prospective  federal  credit 
union  must  qualify  for  federal  share 
insurance. 

VUI— NCUA  Review 

VIII.A— General 

As  discussed  previously,  NCUA  may 
provide  tentative  approval  of  the 
proposed  federal  credit  union's  field  of 
membership.  Additionally,  credit  and 
background  investigations  may  be 
conducted  concurrently  by  NCUA  with 
other  work  being  performed  by  the 
organizers  and  subscribers  to  reduce  the 
likelihood  of  delays  in  the  chartering 
process. 

Once  NCUA  receives  a  complete 
charter  application  package,  an 
acknowledgment  of  receipt  will  be  sent 
to  the  organizers  within  10  business 
days  of  receipt,  and  a  staff  member  will 
be  assigned  to  perform  an  on-site 
contact  with  the  proposed  officials  and 
others  having  an  interest  in  the 
proposed  federal  credit  union.  NCUA 
will  make  every  effort  to  process  the 
application  expeditiously. 

The  staff  member  will  review  the 
application  package  and  verify  its 
accuracy  and  reasonableness.  The  staff 
member  will  inquire  into  the  financial 
management  experience,  suitability  and 
rx)mmitment  of  the  proposed  officials 
and  make  an  assessment  of  economic 
advisability.  The  staff  member  will  also 
assist  the  subscribers  in  the  proper 
completion  of  the  Organization 
Certificate,  NCUA  4008.  By  assisting  in 
the  completion  of  the  Organization 
Certificate,  the  staff  member  may, 
without  indicating  his  or  her 
endorsement  of  the  charter  applifaiion, 
expedite  the  process. 

The  staff  member  will  thoroughly 
analyze  the  prospective  credit  union's 
business  plan  for  realistic  projections, 
attainable  goals,  and  time  commitment. 
Any  concerns  will  be  reviewed  with  the 
organizers  and  discussed  with  the 
prospei.iive  credit  union's  officials. 

The  staff  member  will  then  make  a 
recommendation  lo  the  tf     ;:ial  director 
regarding  the  charter  app':?  ation.  His  or 
her  recommendation  may  include 
specific  provisions  to  be  included  in  a 
Letter  of  Understanding  ana  Agrcemenl. 
In  mo.st  Ibises,  NCUA  will  requi-i?  the 
prospective*  fedrrral  credit  union's 
officials  to  enter  mto  an  agreement  not 
to  engage  in  cenuin  activities.  The 
agreement  is  for  a  limited  term— usually 
iwo  to  four  years.  A  sample  Letter  of 
Understanding  «)id  Agreement  is 
an.nched  in  Appendix  B. 

VUIB—Ee^ionul  Director  Appr^ival 

Once  approved,  the  board  of  directors 
of  the  newly  formed  federal  credit  union 


will  receive  a  signed  charter  and  bylaws 
from  the  regional  director.  Additionally, 
the  officials  will  be  advised  of  the  name 
and  mailing  address  of  the  examiner 
who  has  been  assigned  responsibility  for 
supervising  and  examining  the  credit 
union. 

Generally,  the  examiner  will  contact 
the  credit  union  officials  shortly  after 
approval  of  the  charter  in  order  to 
arrange  for  the  initial  examination 
(usually  within  the  first  six  months  of 
operation).  Assistance  in  commencing 
operations  is  generally  available  through 
the  various  trade  organizations  listed  in 
Appendix  F. 

VIII.C— Regional  Director  Disapproval 

Where  a  regional  director  disapproves 
any  application,  in  whole  or  in  part, 
under  this  Chapter,  the  organizers  will 
be  informed  in  writing  of  the  spe<:ific 
reasons  for  the  action.  Where 
applicable,  the  rejgional  director  will 
provide  information  concerning  options 
or  suggestions  that  they  could  consider 
for  gaining  approval  or  otherwise 
acquiring  credit  union  service. 

The  letter  of  denial  will  include  the 
procedure  for  and  other  information  on 
the  group's  right  to  appeal  the  de«;ision. 

VIII.D— Appeal  of  Regional  Director 
Decision 

The  procedures  foi  filing  an  appeal  of 
any  actions  taken  by  NCUA  regional 
directors  will  be  followed.  If  not 
included  with  the  denial  notice,  a  copy 
of  these  proi.edures  may  be  obtained 
from  the  regional  dirciitor  who  made  the 
decision. 

The  prospective  group  may  submit 
substantive  new  and  additional 
infoniiation  to  the  regional  director  for 
-  reconsideration.  In  lhe.se  cases,  the 
request  will  not  be  considered  as  an 
appeal  but  as  a  request  for 
reconsideration  by  the  regional  dire«,tor. 
If  the  request  is  again  denied,  the  group 
may  prQ«:eed  with  the  appeal  process. 

IX — Future  Supen-ision 

Once  NCUA  has  granted  a  charter  to 
a  new  federal  credit  union,  an  examiner 
will  be  a-ssignhri  Jo  .supervise  the  credit 
union. 

The  exaniincr  wi!j  be  rcsporisiblc  foi 
monitoring  the  progress  of  the  credit 
union  and  en.suring  it  geis  off  to  a  good 
start.  The  n^rnntner  will  also  monitor 
compliance  with  the  terms  of  the  Lf'tler 
of  Understanding  and  Agreement. 
Typically,  the  examiner  will  require 
copies  of  monthly  board  minutes  ar.ii 
financial  statements. 

Each  federal  credii  union  is  examiiied 
regularly  to  NCUA  to  determine  that  if 
remains  in  compliance  with  law  and 
regulation  and  to  determine  that  it  doe.v 


j;ct  p'-jti:*  ur.L^'je  -iskto  ihe  Kcif:or:?il 
C.u.,J5i  Unum  Slwreinsiii.  lU.e  I'litiri. 

i'b^  rL.«ti;j\.i  Cf.;ait  I'nio.'i  A-..t  nKi;:!i>j5 
nli  fjfv..  ly  cha;le,£'d  crct-it  u.':i»«!is,  u;i  t  .> 
ttvo  Vfiirs  afser  ihc-;  t:hari;;r  uDjmv* :.-;:",r> 
(i'tif.  5ooi>l..i.l  i'JCvIA  .'i:>ji; rival  pr:o.-t.> 
appoi.'ifTf:''iil  of  niiy  board  rrie-;ii-."r,  ,-,i;y 
c-edU  Cf  <.n[:iir\-',:-.r,Ty  c^:?^r■i■\\i:c 
.'Tieir.iicr,  or  ai.v  s?:niorcxi.!T:!!ive  ohicer 
Pari  70::.  14  ortho  KCUA  i; -in.l-tinn^; 
S!;ts  forth  L'ift  notice  and  applicc^iiion 
rer;i:iiV!iTU:7!ts.  If  NCUA  issues  a  Nofio> 
cf  Disapproval,  the  n«vvi v  charterpd 
credit  union  i.s  prohibiSeH  frotr*  making 
the  fihango.  NCL'A  may  disapprove  an 
individual  serving  as  a  director, 
committee  member  or  senior  executive 
offi(.er  if  it  finds  that  the  conipetence. 
experience,  character,  or  integrity  of  the 
individual  would  not  be  in  the  best 
interests  of  the  members  of  the  credit 
union  or  of  the  public  to  pernit  the 
individual  to  be  employed  by  or 
associated  with  the  credit  union. 

CHAPTER  2— AMENDMENTS  TO  THE  FIELD 
OF  MEMBERSHIP 

I — Introduction 

As  stated  in  Chapter  1.  Section  5  of 
every  federal  credit  union's  chartetr 
defines  the  groups  the  credit  union  is 
legally  entitled  to  serve.  There  are  a 
number  of  instances  in  which  Section  7> 
may  need  to  be  changed.  On  ea<.h  of 
these  occasions,  the  federal  credit  union 
must  obtain  approval  from  NCUA  before 
amending  its  charter. 

First,  a  group  not  included  in  :i 
frderal  credit  union's  charter  may  wish 
to  be  served  by  that  credit  u;:ioii.  This 
may  occur  through  agreement  between 
the  f-jroup  and  the  c.-edit  unic;:  diioctly, 
tfV  throut^h  a  merger,  punli.-ise  and 
isf.umption  (P&A).  or  si;ii:-o:f.  SiHi;iul. 
•1  Ji'dcfui  credit  iin'.on  mjy  wish  In 
rhriPge  it  common  bone'  er'i-t  iy — fro:u 
.  ri  •.js.c'ip.in'onal  to  c.  ( ..li-iounity  tTtiiit 
hnicr.,  for  evriir.ple.  or  vlct*  vvi'  ..j.  'liiird, 
'vfiicli  i?  flisr.ii.v^ed  in  Ci^iipl-.  r  .i.  a  staie- 
t.iiarUrpd  crt-Jit  un'ori  nviv  VLi.sh  to 
rojivL-rf  !u  .1  f-.'dernl  ch  ir*'  r.  ITiu:  .'.u-a: 
of  n!<r;!.be"<:iiiii  >jf  r;  'odor:!  i  'n^li  sotit^n . 
( oiTV(;r»in^  to  n  .state  chaaor  i., 
(li>fen;rric-d  under  appiir.-i'.sU.  .s:.;;!'  la.i. 
cxC'-pt^o  'he  (T':i'.*r.t  that  ihe  i.r^dil 
Jiiii'ii  St •.  ks  to  (:o>il;i.;i';  io  t^;  JVdcr  .!!\ 
i.!';urtff!  and  thy  pro&o.StiJ  i.tw  t'old  of 
nifmburship  would  adversy'iv  -^f:  •"  fit- 
s.'ilt!  ciid  sound  ujiHnitior.  oi  tl.',^ 
':istitulron.)  Finally,  a  hdHn!  ,T!.'i.!ii 
uiiiun  miiy  wish  to  remove  a  group  mrn 
its  field  of  merabership — fure\ai!ipl-'\ 
(!:roii,;h  agreement  \\\\h  the f^rouji  or  <i 
:^uin-ftlt. 

NC.iiA's  gociis  with  reSpeui  tu 
rijnondinents  of  federal  credit  aiiiun 
"barters  are  the  same  as  for  ir.(.luclin}< 
groups  in  the  charters  of  new  fedeml 


t:'.i:j'»  ijn5o;J>  Thr;  Aj-.r-ncy'sanclyiT?;,    - 
llitTiifoh  .  i,  4;5r  o  •jjmi Ji>-.  Jl:ai>j>l-. 
rdar.t-d  ^r  llu;  d'iiyve.'jt  f  ■f':viost.::i'i\; 
i-i  \./hif  K  i',<;  cjs'j.'  ari.-vr-s-'pri.ii.-i-'/ly  thf 
t  rts  t'ha!  thji  f:s.li-r.'.|  cvi^ii  uniun  is  iii 
rx!steiir:f  ani!  has  a  iH';tt..-y  of  servn  > 
rh,?t  c>":r.  Ir^svaluniHcl. 

"Iht'thro*  ia.';:i;s  N<^UAin.  <}evvf)-ir;le 
i;i  ti'>c)dino  '.vh«;-tfcr  to  app.-:>v«  a 
c  h'^n^.o  iiva  ffc;i«.'.il  crodii  ur.iori'e-,  fitVIri 
of  mc'r.lK.rrii!paif!: 

»  •A'hi'thcT  Hit-  charige  .satisfn.s 
NCV'A's  common  bond  requirements: 

*  whcti.i'r  tht>  intei-ests  of  tli'.'  i^roups 
In  ho  addtd  are  dfiTionstr.ited:  aurl 

•  whether  the  change  is  econouiically 
advisable. 

II — Additions  Through  Direct 
Agreement  With  a  Group 

The  nicst  common  type  of  addition  to 
a  federal  credit  union's  field  of 
membership  is  through  agreement  with 
the  group  itself.  The  requirements  are 
similar  to  those  for  including  a  group  in 
a  federal  credit  union's  charter  initially. 

II.  A — Common  Bond  Requirement 

n.A.l— Additions  to  Fields  of 
Membership  of  Of;cupational. 
Associational,  and  Multiple 
Occupational/.^ssociational  Federal 
Credit  Unions 

As  with  new  multiple  occup;!tionj:l/ 
associational  federal  credil  unions, 
occupational  and  associational  groups 
may  be  added  to  occupational, 
associational,  and  aiulliple 
occup^itionaf/associdlional  federal  credil 
unions  in  Iwo  way.s.  If  the  j^rouj)  is  prirt 
of  an  occupational  or  as.sociationn! 
iommon  bond  ".vhich  constitutes  a 
majority  of  the  federal  credit  iiiii^i.v's 
ficild  of  mcmb-'rsiup,  the  tjnii'.p  may  In: 
ii'lded  lefjardli-'.ss  i;f  liw'iticin.  The'Ht?  ;ire 
ccm:i:;)r.!y  <  r.lUd  "rnninicn  o./ud 
add i lions.'  '    ru:.;,  '.;.':!!•  o:.':vi[.v.li. ►,...> 
orf.ssi'.ii:;..  .;.;  common  ben.!,  the 
.f.ro'jp  i;i;i  :t  \h-  witKwi  ihc  crf:*lii  ;if:ioc\ 
(.'pTtSiion.Ti  ar*  ^'.  Thss'!  {if..  coniii..'!:.lv 
i.alii.il  ">r;!f'(:f  ^ru;;;*  .ind,.;oas.' 
I'lif  ro'juiremerrls  lb;"  ror.nfii).: 
id.('.!M"on::  .m>  !i'.':ri)i;,,d  to  tin   o  i  . 
iiJt.'u.ei m  of  occ'.;;;!iIi^:i:.)i  arid 

linit.n's  ini'i.-ii  ft, !;!  if  ineiiib..'r.=  h!p.; 
plu'se  Tuivr  to  Sccj;.;n i'.A  nv.ii  il.i. »  ■ 
tihaptcr  1  i'oT!=!u::!c!rcc.  Hie 
rt;i|.  ;r»n"nts  f'.:r  stJ::r.i  f;r<)u;>s  ;idd;liv'::v 
-.iT','  •.iPiiiar  lo  those  svt  iorth  in  .Si.t.tion 
ll.UofCh.'.pttir  i  foi  inc!it>ii):i<t  oOu.r 
associational  and  o<.;:i:pntional  ;^foups 
ill  a  in II lii pie  group  ftdi  Til  i:n  rii; 
iicion's  tleki  ot  ru.njln.-ship  ii.iti.ilU. 
wit:;  this  exception:  1  he  credil  union 
i;ij;y  add  groups  within  the  Ofieratioiiiit 
;:reas  of  one  ol  its  planned  s(;rviri- 
fiicilities  if; 


*  The  •  ia(in"d  focillty  U^-j-rns 
opi'rji'yt:  \hntly  .'ili-.r ih?> g"0!ip  is 
tKid':d;aiid 

•  .'f  he  cu"«.nt  rseiu  of  :;'ci;)i.erif  ip 

c  or-  iiiu'c;;  a  '.i.^-f ncKit.  pr.;r:on  of  lin" 
.  ttj;,".'  h.  !••"•  of  r- oi:'lj'.rs!jip  Ui  be  .s:ra'i 
ir.itiiiiiyl.y.ihe  p.i:iptv"1  fii.iidy. 
A!ih's';;'>  i{:t?'':iicii;ir..n  of.',  m'v;  ^a't.-A 
i;^.'  i:p  r>i!i.?t» ; ;,  nu[  ero  jnh  »o  ju-'iiy  a 
(•'.•.nrs'd  >-:*rvi(:o  facility,  ii  's  pcrnii;rihie 
(o  iiK:!.|.:'e  lu-w  groups  as  partial 
jiislilicj'Jon  for  such  a  f.it  iiity. 

N'ori>ov»!r,  ir  *.hc  case  of  a  planned 
facility.  N'viilA  may.  in  its  di.siTction. 
i-^quir»!  financial  projections  and/or  a 
bu.'.ir.ess  plan  supporting  amendments 
cround  that  service  facility  in  order  to 
dotermine  the  econo.mic  feasibility  and 
lo  addie.ss  any  safety  and  soundness 
concerns  of  the  amendment. 

II. A. 2— Additions  to  the  Common  Bond 
of  a  Community  Federal  Credit  Union 

Community  federal  (  redit  unions. 
e\ce{)l  tho.se  designated  low-income  or 
distrjrssed.  may  expand  their  fields  of 
membership  only  by  redefining  their 
boundaries.  There  must  be  interaction 
among  persons  who  live  or  work  within 
the  proposed  well-defined 
neighborhood,  community  or  rural 
district.  The  burden  of  proof  for 
existence  of  the  common  bond  is  placed 
upon  the  applicant  credit  union. 

In  the  majority  of  cases  where 
community  credii  unions  are  asking  to 
expand  their  areas  of  ser\ice.  and  in  all 
cases  where  a  conversion  to  a 
community  chaiter  is  proposed,  an 
NCU.A  staff  member  will  iiinke  a 
rincinienled  on-site  evaluation  o!  the 
|»rcjpo':al.  The  staff  mo:iiber  will  prepare 
a  sepnnite  iunlysis  of  the  pioixi.sed 
linifi'.diiitiit.  ii;(iopi.(uJ»:;it  of  tf:t?  i  r.  /I.» 
tui'rj^i's  aj.plit  .itiun.  Follovvicij' 
coiTipii'ien  oi'tlie  <tn-sf{o  evr... 
.'cgionul  Oiilvc  j'Pi'Pi/of  :li.;  >. 
.'Ornhf-r's  .-f:>«m  tii  ■  rev:i<.:..n  vii..,.  .  . 
wlV.  ■!,.{  c  ''.'e  propo:  li.  C'ei^^^iLn 
•  .■;■':, A-i'ti:^  n-qfAn:  N(U.\  !:<>  r.i 


rti':  .-ip'^:*:.?  lu'u;.  '•.•'^  i  ;       .  ..:... 
.  (Vii;;.;  lo'A-t::ciii:;e.persnn:«  si-rvt,;^' 
i.i!.'^-;."-;  •":\i\  senior  i.i  \/.K.'ii>  (u'T  .10  ye  t"' 
c'd.  ^!!tj  s,rrviii>i  en;pIoyi.-t>i  a'  ir.d;"-!::  v 
p..rkv.  siit.'j.r  iiij.-  ct:i!l:T;<  ;ind  siHiili.r 
laciliiiis^  iippiv  o<;;:.nl'y  to  fii-iil  of 
iiu';iibt;rship  adi'i'ions.  Ilova.vi.r.  ;;  ••  •■ 
are  two  spei;iii!  si(ii,;ti<::>s  irii<;tiflo 
exisJiiifj  It?<lernl  cn'dit  unions  (I) 
lorpomle  nwinicturin^'s  und  |2|  pl.iii!  n 
base  closings,  and  olht  r  kinds  of 
distress  to  a  substanti.d  purtiii:i  ol  .> 
f  redit  union's  iiu:::ilior<:!)ip 
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lI.A.3.b~Corporate  Ri-strji 

If  an  w.Tupatiop.il  or  as-, 
group  within  r\  federal  rrod 
field  of  mtinibership  under 
"^ubslantiai  restnicturi:.!-,,  th 
often  that  portions  of  the  gr 
or  spun  off.  Th's  is  011  eveni 
requires  a  changfr  to  ihe  cr^^ 
n«id  of  membership  if  th.^  c. 
is  tD  continue  to  provii'o?  s»' 
vi!'  iw»rmit  a  (  redit  union  t 
fifild  of  ni«r  !?vfsl!io  a  Siilci  , 
K"')iip  to  vvliidi  it  has  be.nn  } 
•-.rvice,  wiihout  rwcard  to  io 
t^roup  R.fjii'wt.s  contiriu«?d  s» 
diKumented  by  e  lutlsr  fruru 
rtpre>iei;;..'.ivri,  on  thf)g!-oi;p 
vvheru  possible. 

II.A  3  r— Distress  Sitn'aticj.'.s 

If  it  iii.»;or^roup  v.ithin  thi 

inemfn-rfhip  of  any  fedomi  < 

iiinon— whether  oic'jpution. 

a.s.>,odc.'tional,  community  or 

^roup — suffers  a  sew're  ccc  r. 

r<?v(:r..a!— e.g.,  a  pkiat  or  basi 

one  opiiciii  lor  the  credit  uni 

to  diversify  its  field  uf  menif 

adding  groups  dcsiriuf^  to  (« 

w  onoin-fully  advisable.  NCI 

K-riliiate  the  credit  union's 

iiivpr.sit~ication  c-fforfs,  :o  (by 

only  until  the  cndit  union's 

assured,  by  allowing  the  ere; 

nM  w^cupationrd  and  assot  ir 

groups  without  regard  to  I'xx 

obtain  this  authorization,  the 

union  miisf  .submit  3  reqlH'^' 

clesignation  as  a  distress»}d  rr 

»(» its  re^'ional  director. 

The  decision  will  be  brsscd 
loialify  of  the  (ircun.'stancos. 
Ihe  Sf.vKrity  of  the  ecoiiomit  , 
v'.hellu'r  offsptfiijg  ^,iins  fro'n 
expansion  of  ofher  g.mups  cu 
.    Its  flvld  ;.f  (Tienj'Dership  cire  rr 
foresc..a..;c,  \hn  availabilitv  o; 
groups  iibit;  to  be  s(r\*'d,  \\\e.  \ 
fhocn.'dit  union  will  incur  in 
reoritfntin;'^  itself  to  sen,-e  fhct 
liiii  competitive  environmt'ui 
opttrating  in.  the  effej;t  on  olh. 
unions.  a:id-lhecvailab'iily  «1 
alternatives  such  as  ni«r};ci .  I' 
niakicg  a  dotRrmination  en  !' 
N(:i;/\  niay  request  such  adii 
iutbimatiun.  inciudmg  a  I  wsi 
as  in.iy  be  approprialo. 

//  8—liitfn.^ls  nftho  Cimip  in 

Of  primary  cono -n  to  NCI'. 
<iaali!y  credit  union  serviee  bf 
to  a!!  grouos  sei-ved  by  a  Ictlt.r.- 
union.  Therefore,  with  rns>»i;(  < 
fii.'ld  of  membership  addition 
R'quircs  documeiitation  from 
group  to  be  added  staling  that 
s»Tvii  e  from  Ihe  applying  cr» 
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^IC~Econnmic  Advisability 
Ffi.jr  to  granting  a  field  of 
inumbor^hip  addition,  NCUA  will 
ex.amine  the ami:idmenfs  likt:ly  effeci 
on  the  credit  union's  opf?r.jtions  .-i.-id 
financini  condition  and  its  likely  vihm 
on  uth-r  credit  unions.  M.-.si  oi  iho 
infon-:)alJGn  needed  for  analy;n:it-  the 
eifcci  of  bidding  a  particul.-r  gryjp  wdi 
already  be  available  to  NC.l].\  th.oi.-gh 
the  ex.'n;in  jtion  and  rail  repon;V 
K'.-nirjI'y,  nothing  more  wifj  be  riot;dftd. 
Utiwever,  in  pnn!cu!arc<.,siis,  a  regioi.-d 
din!Ctor  may  asV  fjr  additional 
info.T;;,>;i.,M  prior  to  jr;-;king  a  t?p-  isioc 
With  r.;spe.-t  to  a  proposed  addifi.to's 
eirt\  t  on  oliier  credir  uj::ons,  He 
r«q!ilrfj.-;.(;nti.  on  overlapping  fields  of 
mimhership  set  forth  in  Section  IV. A. 2 
of  Ch;:pl-.T  1  apply  bore  a.i  wt;il. 

lIlX-Dociinu^ntation  Required, 

The  dof  unif>n!atin-n  needed  for 
community  charter  additions  will  v.i.^y 
snhsrantially  de^^ondlng  on  the 
drrumstances,  r'nd  has  h  .'on  d"-;cribed 
in  guneial  terms  ybovo.  For  common 
bond  and  .select  group  additio -.s.  wiijeii 
(  onstitut;-  Iho  bulk  of  omprdment 
n;ques»s.  the  proceciuros  are  mov^. 
standardized.  A  ff-deral  credit  union 
requestirg  .such  a  change  must  submit  » 
foniial  written  request,  using  the 
Application  for  Field  of  Membership 
An.endment  form  '-hown  in  Appendix 
D,  or  its  efjuivalent,  to  the  appropriate 
N'C:UA  regional  d:re(;lor.  The  request 
nicest  be  .signed  by  an  authorized  credit 
uiridu  represonti'iiive. 
^  Thi}  Applic.-iticn  for  Field  of 
Mcirbership  .\n.andnit;nt  form  luust  i»3 
nccumnr.nittd  by  the  following: 

•  A  Ic'tf  ?r  .siL-ned  by  a£!  oincial 
n'proseiftativ.3  of  t^n;  itouj.  to  be  adde-d. 
Wherever  possible,  this  IctJrr  must  be 
suhmittcsj  on  the  group's  letterhead 
sti;iionc'r}--r?:g;onal  direfl  irs  may.  at 
Ih: 'rdi.scrition,  however,  iie;.!'|f  sutdi 
olher  d(v:um;>n»afion  or  corli{!c.>>io:; ;!, 
they  deem  anp.-npriuu  This  Icifcr  mu.st 
nidifaite: 

•  that  the  group  wcnts  to  be  v^ddad  to 
«iienpnlir.."n!  f.^er.i!  credit  imioos  Held 
t>f  nicmbcrship; 

•  wlieshcrfhoprnuij  prescnlly  hn  : 
.my  credit  union  service  available, 

•  ibenurrlHTo!  person.*^  cunrt:ntlv 
intl::ded  wfhlii  the  proop  to  he  .idded 
and  their  h>-,-fion5:.  and 

•  in  »hi;  c.isc  of  a  rAv<\  group 
addition,  the  grouji's  proxin:itv  to  nr.r  ci 
•he  credii  union's  .service  fa<:iiiries  to 
ivhir  h  (he  group  has  a{  cess. 

•  H  '.lie  group  is  eligible  for 
membership  in  any  orher  credit  miio.i 
•  locnmentr'.tion  mu.s)  be  provid.fd  to 
support  inclusion  nfthe  group  under 
the  s'andards  s«it  forth  in  Sediou  iV  H 
«'f  Chaptt»r  1. 


•  If  the  group  to  be  included  is  an 
a.ssorj  sticnal  group,  the  cnidit  union 
nmst,  where  required  as  estab.'i.s.hed  in 
Otnpler  1,  o!.so  p.'-ovide  a  copy  nf  the 
.group's  charter  and  bylaws  definiiig  ;!•.; 
group's  punpo.se,  membership  j  lr.~,.-Je>i, 
and  r;eo;jraphJc.-'.l  an-a. 

If'I— Additions  Through  Con.so!id,»;ion 
With  AnuSbec  Credit  IJnion 

M-UA  supports  credit  ueio:i<-  desiring 
io  r(;ria'n  a  sopara'e  entity.  Hov/'-vcr^ 
ihc.rc  ?.rv  three  other  wnys  a  federal 
credit  union  can  expand  its  iield  iif 
-    membership,  two  of  which  res>;!?  in  .} 
credi!  union's  coasing  to  exist --by 
lakini'  in  thn  fi.»ld  of  m'^mber'^hip  of 
.uiother  credit  union  throi'gh  a  mert'er 
or  a  purchase  and  assumption  {V?i.\),  rr 
!iy  taking  a  portion  of  a  continuini' 
*;mdit  union's  field  of  membeiNhip 
thniugh  a  spin-off.  Spin-offs  a.-e 
di.Hcussed  in  .Ser:tion  VI  of  this  Th.-pi,  r 

^I1..\—-Sh  rgvis 

C^'-norally,  the  standards  applie.ibl.'  to 
field  ot  memhership  amendments  .ipply 
to  merge.r-s  where  the  continuing  cnvlit 
union  is  a  federal  charter.  In  p;;r'ic;il!r 
wh-re  the  merging  credit  union  is  sf.Jle 
•  hertercd,  the  fiold  of  membership  nda. 
aj)!)licable  to  a  credit  union  convertiuf 
to  a  federal  charter  apply.  Howevr, 
Ihere  are  .some  differences: 

•  As  to  a  merger  involving  a  riniMeon 
bond  addition,  th.e  requirements  to 
f)rovide  a  request  for  credit  union 
servhe  from  the  corjjorate, 
a.ssociational,  or  other  unil  to  U:  added 
is  not  i-etjuired,  since  the  unit  rdrnady 
!'.«s  credit  union  service. 

•  As  to  a  mergcT  involving  a  s!  le-.  I 
gcix.p  addition: 

•  For  the  .same  reason,  the 
requirement  for  a  h.-fier  from  e; .  h  group 
incliidod  in  the  credit  union's  ncld'of 
membersfiip  is  not  reouired. 

•  Wher*!  a  ;;late  creuit  union  is 
merging  info  a  federal  rroAW  union,  thi 
Ojienitionol  ana  -equiremt^n!  n-o-  be 
•.vaived  en  ?  profier  showing  thai  the 
:.;atc  credit  union  will  continue  to  1>h 
ah?.j  to  c'.-ovide  (juality  credit  cn...n 
■service  lo  its  current  field  of 
:nembership  0.;  a  federal  credit  unif,;;. 
Upon  mergi.'ig,  the  sl.ife  creo'if  ukou's 
iiidd  of  membership  wiil  be  wordiid  in 

<  onform  to  ihe  .\'CUA  standards  set 
fonh  in  Chapter  1.  Any  subsequeiit  .';ei<i 
of  imjmhcrsiiip  amendment.s  mu.--» 

<  omply  with  applicable  amendment 
procedures. 

•  As  lo  a  UK-irgor  of  a  ccrnmuo!!y 
«:redil  union  into  a  fedend  credit  u;  ion 
of  any  type,  the  continuing  cr-di;  ucion 
may  be  permitted  to  continue  to  pro-,  ii;. 
.servis:e  to  Ihe  merging  cn^dit  union  s 
members  of  record  as  of  the  merger  date 
where  the  operational  area  requirement 
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is  satisfied.  Except  in  the  case  of  an 
emergency  merger,  the  continuing 
federal  credit  union  can  obtain  only  the 
members  of  record  of  the  n.erging 
tommunity  credit  union. 

Where  both  credit  unions  are 
community  charters,  the  continuing 
credit  union  is  a  federal  credit,  and  the 
criteria  for  expanding  the  ser\'ice  area  cf 
a  com.munity  federal  credit  union  (as 
di.scussed  previously  in  this  Chapter) 
are  satisfied,  the  entire  field  of 
membership  of  the  merging  credit  union 
may  r»e  added  to  the  continuing  federal 
credit  union's  charter. 

Mergers  must  be  approved  by  all 
affected  NCUA  regional  directors,  and. 
as  applicable,  the  state  regulators. 

in.  B — Einergiuicy  Mergers 

A  spt>tifically  designated  emergency 
merger  may  be  approved  by  NCUA 
withoiit  regard  to  field  of  niembership 
or  oti'.er  legal  constraints.  An  emergencv 
mf'rger  involved  NCUA's  direct 
intervention.  The  credit  uniun  to  be 
merged  must  either  be  insolvent  or  vWl! 
iiicely  become  insolvent  within  12 
.months  and  NCUA  must  determine  that: 

•  an  emergency  requiring  expeditions 
action  exists 

•  other  alternatives  af^e  not  reasoi'.ably 
avi^iiable 

•  the  public  interest  would  best  be 
served  by  approving  the  merger 

In  an  emergenc}'  merger  si Suaticn. 
NCUA  takes  an  active  role  in  finding  a 
suitable  merger  partner  (continuing 
credit  union).  NCUA  is  pri.marily 
concfr-rned  that  the  contiiiuing  credit 
union  has  the  financial  .strength  and 
management  expertise  to  absorb  the 
troubled  credit  union  without  advrirsely 
afrec(i/!g  its  own  financial  condition  and 
stability. 

As  a  stipulated  condition  to  an 
eiP.ergency  merger,  the  field  of 
mt!nibc"-.ship  of  the  merging  credit  union 
n:Oi.  he  uansferred  intact  to  the 
continuing  federal  credit  union  without 
r-fiard  to  any  field  of  membership 
restrictions  and  without  changing  the 
ciiirai^ter  of  the  continuing  federal 
t..eiii{  union  for  future  amendments. 
Under  this  authority,  therefore,  a  fedt-ra! 
credit  union  may  take  inio  its  field  of 
ir.onibcrship  a  group  defined  by  a 
cc  i..T.un;ty  or  associational  common 
t..;nd  ()e;miitcd  under  state  Ia»v. 
legarHiess  of  whether  that  co.'nmcn 
bond  definition  could  be  approved 
uad'f  thd  Federal  Ciedit  Union  Act. 

lUC — Purchase  and  As::i:niplinns 

.^po'^^'r  alternative  for  acquiring  the 
field  cfinembership  of  a  failing  credit 
union  is  through  a  consolidation  known 
as  a  ptinhase  and  assumption  (P&AI. 


A  P&A  has  limited  application 
because  the  failing  credit  union  must  be 
placed  into  involuntary  liquidation. 
However,  in  the  few  instances  where  a 
P&.\  may  occur,  the  assuming  federal 
credit  union,  as  with  emergency 
mergers,  may  acqxtire  the  entire  field  of 
membership  along  with  specified  loans, 
shares  and  certain  other  designated 
assets  and  liabilities,  without  regard  to 
field  of  membership  amendment 
restrictions  and  without  changing  the 
character  of  the  continuing  federal 
credit  union  for  purposes  of  future  field 
of  membership  amendments. 

P&A's  involving  federally  insiired 
state  credit  unions  in  different  NCUA 
regions  must  be  approved  by  ail  effected 
regional  directors  and.  as  applicable,  the 
state  regulators. 

IV — Field  of  Membership  Conversions 

.\  community  federal  credit  union 
may  convert  to  an  occupational, 
associational.  or  multiple  group  credit 
union,  and  an  occupational, 
associational.  or  multiple  group  credit 
union  may  convert  to  a  community 
credit  union.  In  any  case,  a  change  to 
the  credit  inion's  field  membership  will 
be  necessary. 

IV.A — Coni'er.<.;on  to  Orciipatinnai 
A>sociationc!.  or  Multiple  Group 
Federal  Credit  Union 

A  community  federal  credit  union 
converting  to  an  occupational, 
associational,  cr  multiple  group  field  of 
membership  must  meet  the  common 
bond  and  ecor.omic  advisability 
requirements  app!ic;able  to  the  tvpe  of 
charter  which  it  seeks  conversion  to. 

IV  a — Convention  to  Community 

Charter 

An  eKistifiy  orcup-'itional, 
assoriatioi.-i,  or  multiple  group  federal 
credit  union  may  apply  to  con-  ert  to  a 
community  charter,  in  most  cases, 
groups  currently  in  the  credit  union's 
fifild  of  membership  but  outside  the  new 
community  credit  union's  boundaries 
may  he  int:iudei  in  the  new  community 
charter 

In  o.-der  to  support  a  case  for  a 
conversion  to  community  charter,  the 
applicant  feder.:^!  credit  union  mi.st 
develop  a  detaUea  business  pUn 
ifiLorporating  the  foUcwing  data: 

•  Cu.Tent  fir.ancial  statements, 
including  the  income  stateme::t  and  a 
sumnsary  of  io.'.n  deHnquency. 

•  A  map  or  maps  showing  both  the 
existing  and  prcsposed  boundaries  for 
the  field  of  nn'mlwrship. 

•  A  written  deocription  of  the  area  of 
cotnmur.ity  ser\'ice  for  the  proposed 
community  credit  union. 


•  The  m.ost  current  population  figures 
for  the  existing  and  proposed 
boundaries. 

•  The  source  of  the  population 
information;  census  data  are  considered 
the  most  authoritative;  the  greater  the 
population  of  the  proposed  area,  the 
greater  justification  necessar>'  to  support 
the  existenr*  of  the  'community  "  and 
interaction  among  its  residents. 

•  Evidence  in  the  form  oJ  surveys  or 
letters  from  official  representatives  of 
prominent  grciips  located  in  the  area  to 
be  added  showing  that  the  persons  who 
five,  work,  cr  worship  in  the  are-a  are 
interested  in  affiliating  witli  the 
appliciint  credit  union. 

•  Evidence  that  the  p.fxjposed  area  is 
a  "community"  as  defined  in 
"Conmiunity  Comm.on  Bond"  in 
Chapter  1. 

•  Infoimation  concerning  the 
avaiiabiliiy  of  financial  sf^rvices  to  the 
residents  of  the  new  area. 

•  A  list  of  credit  unions  with  a  home 
or  branch  office  in  the  proposed  area.  (If 
prdstnt  credit  union  service  to  the 
residents  of  the  new  area  is  adequate, 
there  may  he  no  basis  for  the  proposed 
conversion  ) 

•  The  attitude  of  current  credit  union 
sponsors  and  existing  credit  union 
members  toward  the  proposed 
conversion. 

•  The  anticipated  financial  impact  on 
the  credit  union  in  terms  of  need  for 
additional  employees  and  fi.xed  assets. 

V — Removal  of  Groups  From  the  Field 
of  Membership 

Credit  unions  may  request  removal  of 
a  group  from  its  field  of  membership  for 
various  reasons. 

The  most  common  reasoas  for  this 
type  amendment  are; 

•  The  group  is  vviihin  the  overlapping 
field  of  me.mbership  of  tv.o  r  r»«dii 
unions  and  one  wishes  to  discontinue 
servif:e 

•  The  federal  credit  union  ^.a.inot 
continue  to  provide  adeq«^afe  ser.u:e  lo 
the  group. 

•  The  ^'.rocp  has  <xjaseG  to  e.xist. 

•  The  groiip  does  not  reipond  to 
repeated  requests  to  co::tacf  ihc'  cred;^ 
union  or  refuses  to  provide  needed 
support. 

•  The  gro.ip  initislfts  action  to  h-e 
removed  iram  the  field  of  membership. 

When  a  ferJera!  credit  union  requests 
an  amendment  to  remOkC  a  groL;p  from 
its  field  of  men'V)er.vhip,  the  regional 
director  will  determine  Ai.y  the  credit 
union  \>i.s'.ies  to  remove  the  group  and 
whether  the  existing  .members  of  the 
group  will  continue  membership. 
Membership  n-ay  continue  for  those 
who  are  already  members  if  t.he  credit 
union  has  adopted  the  "once  a  member, 
always  a  member"  bylaw  provision. 
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VI— Spin-Offs 

A  "spin-ofr"  occurs  w 
agreement  of  the  parties 
field  of  membership,  as: 
shares  and  capital  of  a  c 
transferred  to  a  new  or 
union.  A  spin-off  is  uni 
credit  union  has  a  field  i 
addition  and  the  other  h 

If  the  spin-off  goes  to  ; 
charter,  the  requiren-.ent 
apply,  (See  that  chapter 
of  the  field  of  membersh 
documentation  requirer 
federal  charters.)  If  it  ^^ 
federal  (.barter,  the  requ 
Chapter  2  app!-,. 

Spin-offs  involving  f 
slate  credit  unions  in  djl 
regions  must  be  appro\  e{ 
regional  directors  and  th( 
regulators,  as  applicable. 
The  request  for  opprov 
must  be  supported  with  e 
addresses,  as  a  minimum 
Why  the  spin-off  is 


n:  ■■ 
Otis 


etlerallv  insured 
r-rent  NCllA 
by  all  affected 
state 

1  of  a  spin-c.ff 
plan  thnf 


b^ 


c  r 


( r< 


•  What  part  of  the  fit-lc 
men)bership  is  to  be  spur 

'      •  W'hether  the  effected 
have  a  common  sponsor 
within  the  same  operatioi 

•  Which  assets,  liabiiit 
capital  are  to  be  Iransferrtjl. 

•  The  financial  impact 
will  have  on  the  affected 

•  The  ability  of  the  acq 
ur.ion  to  effecti\ely  serve 
members. 

•  The  proposed  spin-o! 
The  spin-off  request  mu 

current  flrancial  statemer 
affected  credit  unions  and 
voting  ballot. 

For  federal  credit  union. 
a  group,  membership  nofi 
requirements  and  procedu 
same  a'>  for  mergers — see  P 
NCUA  R"guIations — e.\(ep 
the  members  directlv  rJfet 
spin-off— those  whose  shn 
transferred— are  pernnt;ed 
Members  whose  shares  ere 
transferred  will  not  be  affo 
opportunity  to  vote.  Voting, 
requirements  for  federalK 
credit  unions  are  go\  erned 
statute. 
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^'H— Professional  Conflicf* 

It  is  important  for  a  cred 
u  ell  as  professional  organ 
as  accounting  firms,  law  fi 
estate  title  insurance  firms 
firms,  to  avoid  the  appeara 
impropriety  when  the  cred. 
contracts  with  a  profession! 
organization  for  sen.  ites.  Tl 
more  critical  if  the  professi(^ 
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organization  and/or  its  employees  are 
members  of  the  credit  union. 

When  a  professional  organization  is 
added  to  a  federal  credit  union's  field  of 
membership,  the  credit  union  should 
notify  the  professional  organization  of 
certain  provisions.  The  following  notice 
is  intended  to  ensure  that  decisions 
made  by  a  credit  union  and  the 
professional  organizations  serving  the 
credit  union  are  independent  of  any 
loan  decisions  or  deposit  actK  ities: 

"Please  be  advised  that  with  respect 
to  the  addition  of  the  employees  of 
(professional  organization)  to  the  |FCU|, 
any  lending,  depo.sif  and/or  other  credit 
union  services  involving  this  group's 
members  must  avoid  anv  appearance  of 
impropriety  and  mu.<:t  follow  the  ethical 
standards  of  the  profession." 

VHI— Procedares  for  Amending  the 
Field  of  Membership 
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All  requests  for  approval  to  amend  a 
federal  charier  must  be  submitted  to  the 
appropriate  regional  director,  in  norma! 
cases,  the  regional  director  will  make  a 
decision  on  the  request  within  10 
busine.ss  days.  If  a  decision  cannot  he 
made  within  that  time,  the  regional 
director  will  notify  the  credit  union 
within  the  10-business-day  period. 

To  streamline  the  prcce.ss  further. 
N'CUA  has  in,stituted  two  additional 
p'-ocedures— a  li.mited  preapproval 
process  and  a  procedure  for  easing  the 
workload  when  making  substantial 
cbarttir  changes  as  with  mergers  and 
charter  conversions. 

\  'III.  B—Streamlin  ed  E.\pa  nsicn 
Prcceduie  (SEP)  for  Small  Orrupaticml 
Groups 

In  keeping  with  the  goals  of  NLL^A 
chartering  policy  to  provide  service  to 
ail  eligible  groups  desiring  f  ,edit  union 
service,  well  operated  federal  credit 
unions  except  these  designated  as 
"distressed"'  may  take  advantage  of  the 
SEP  for  adding  occupational  groups  to 
their  fields  of  membership. 

To  use  this  procedure,  the  federcl 
credit  union  s  board  of  directors  must 
first  apply  to  their  respective  N'CUA 
regional  director  for  a  charter 
amendment.  The  charter  amendment 
request  must  be  signed  by  the  presiding 
officer  of  the  board  of  directors. 

The  following  is  a  sample  amendment 
for  permitting  a  federal  credit  union  to 
use  the  SEP  authority: 

Groups  of  persons'with  occupational 
(  ommon  bonds  which  are  located 
within  25  miles  of  one  of  the  credit 
union  s  service  facilities,  which  have 
provided  a  written  request  for  .sen  ice  to 
the  credit  union,  which  do  not  presently 


have  credit  union  service  available,  and 
which  have  no  more  members  in  the 
group  than  the  maximum  number 
established  by  the  NCUA  Board  for 
additions  under  this  provision: 
Provided,  however,  that  the  .National 
Credit  Union  Administration  may 
permanently  or  temporarily  revoke  the 
power  to  add  groups  under  this    ' 
provision  upon  a  finding,  in  the 
Agency's  discretion,  that  permittin-? 
additions  under  this  provision  are  not  ir> 
the  best  interests  of  the  credit  union,  its 
members,  or  the  National  Credit  Unio:: 
Share  Insurance  Fund. 

Once  NCUA  has  approved  the 
amendment  and  the  credit  union  board 
has  adopted  it,  the  SEP  aufhortv  mav  be 
unplemented.  The  charter  amen'drr.ent 
permits  approved  federal  credit  unions 
to  immediately  begin  serving  eir.plov  ee 
groups  meeting  criteria  set  forth  in  this 
section.  Under  this  procedure,  there  is 
no  formal  NCUA  action  necessarv  on 
each  group  being  added. 

The  maximum  number  of  pe.-sons  for 
each  group  of  employees  which  m::\  be 
added  under  SEP  will  be  established  rv 
the  N'CUA  Board  from  time  to  time.  The 
number  will  be  based  on  potential 
primary  members— that  is.  the  persons 
sharing  the  basic  occupational  affinity 
to  each  sponsor  group:  fcmily  members 
and  other  derivative  men^bers  are  not 
included  in  the  SEP  li-nii,  Several 
groups  may  be  simultaneously  cddtc^ 
»)sing  these  procedures:  however,  the 
maximum  number  of  persons  for  eat  h 
group  must  fall  within  the  SEP  limit. 

The  SEP  does  not  applv  to 
as.sociational  groups  since  NCUA  must 
review  membership  requiremerits  and 
geographical  area  prior  to  these  groups' 
being  added  to  a  field  of  membership. 
The  procedure  also  does  not  apply  to 
community  charter  expansions  because 
of  the  more  individualized  sna.'ysis 
required. 

The  following  SEP  sttps  and 
documentation  requirements  must  be 
adhered  to: 

•  The  federal  credit  u.nion  rr.usl 
complete,  for  each  group  to  he  cdd'^d.  ar. 
Application  for  Field  of  Membership 
Amendment  form  shown  in  Appe:-:d;\  D 

•  The  federal  credit  un.on  must 
obtain  a  letter,  on  the  group's  ietfer.hearf 
where  pos.sible,  signed  by  an  oftlc  ial 
representative  identified'by  title, 
requesting  credit  union  service  and 
stating  that  the  group  does  not  have  any 
other  credit  union  service  available  from 
any  sourf;e 

•  The  group  must  be  located  with;,') 
25  miles  of  one  of  the  federal  credit 
union's  service  facilities 

•  The  group  must  indicate  the 
number  of  potential  members— the 
number  of  employee.s— .seeking  servii  e 
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•  The  federal  credit  union  must 
maintain  the  above  documentation 
permanently  *vith  its  charter 

•  The  federal  credit  union  must 
maintain  a  control  log  of  groups  added 
to  its  field  of  memberehip  under  the  SEP 
procedure.  The  control  log  must  include 
the  date  the  group  obtained  service,  the 
name  and  location  of  the  spon.sor  group, 
the  number  of  potential  primary 
members  added,  the  number  of  miles  to 
the  nearest  main  or  branch  office,  the 
federal  credit  union  board  of  directors 
approval  of  the  group  and  the  date 
approved.  See  Appendix  D  for  a  sample 
control  lop. 

•  The  groups  added  under  SEP  must 
be  reported  to  the  federal  credit  union's 
board  at  the  next  regular  board  meeting 
and  made  a  part  of  the  meeting  minutes 

•  The  control  log  and  other  SEP 

documentation  must  be  made  available 
to  KCU.^  upon  request 

The  regional  director  may  from  time 
to  time  request  service  status  reports  on 
groups  idded  under  SEP.  It  is  advisable 
to  use  some  method,  such  as  a  spon.sor 
prefix  added  to  the  member  account 
number,  to  readily  access  data  for  such 
groups. 

Should  a  federal  credit  union  fail  to 
provide  quality  credit  union  service,  as 
determined  by  the  group's  members  or 
employees,  to  a  group  added  under  SEP. 
NCUA  may  sub.sequently  permit  dual 
membership  with  another  credit  union. 

Should  a  federal  credit  union  fail  to 
follow  the  above  procedures  or 
deteriorate  financially  or  operationally. 
NCUA.  at  its  discretion,  may  revoke  the 
SEP  privilege. 

VIIIC— Block  Additions 

When  a  state  credit  union  is 
converting  to  a  federal  charter  or  when 
a  credit  union  is  being  merged  into  a 
federal  credit  union,  large  blocks  of 
select  groups  frequently  are  added  to  a 
credit  union's  field  of  membership.  In 
such  cases,  the  federal  credit  union 
ivbose  field  of  membership  is  being 
revised  should  consult  directly  with  the 
appropriate  regional  office  early  in  the 
process  to  ensure  the  efficient  treatment 
of  such  revisions  and  to  avoid 
misunderstandings. 

Therefore,  when  a  block  of  50  or  more 
ftevv  groups  is  being  added  to  a  credit 
union's  field  of  membership  at  any  one 
time.  NCUA  may  require  that  a  list  of 
the  groups  and  their  locations  be 
provided  on  a  computer  diskette. 
Director  coordination  with  the 
appropriate  NCUA  regional  office  will 
ensure  the  compatibility  of  hardware 
ond  software. 


V7/f.D — Begiorml  Director's  Derision 

Except  for  those  field  of  membership 
amendments  resulting  from  use  of  the 
SEP.  all  such  amendment  requests  will 
be  reviewed  by  regional  office  staff  in 
order  to  ensure  conformatice  to  NCUA 
policy,  are  properly  documented,  and 
do  not  cause  significantly  harmful  or 
unreasonable  overlap  with  the  fields  of 
membership  of  existing  credit  unions. 

NCUA  understands  and  appreciates 
the  importance  of  timely  processing  of 
well-supported  amendment  requests. 
Therefore,  NCU.A  has  established  a  goal 
often  business  days  from  the  date  of 
receipt  in  the  regional  office  for 
processing  of  a  routine,  complete 
amendment  request.  A  fully 
documented  request,  including  the 
Application  for  Field  of  Membership 
Amendment,  that  fuUilts  all  of  the 
criteria  di.scussed  in  this  manual  and 
does  not  require  written  or  telephone 
follow-up  will  normally  be  processed 
within  tfiis  time. 

In  some  cases,  an  on-site  review  by 
NCUA  staff  may  be  required  by  the 
regional  diret;tor  before  acting  on  a 
proposed  amendme.^t.  In  addition,  the 
regional  director  may,  after  taking  into 
account  the  significance  of  the  proposed 
field  of  membership  amendment, 
require  the  applicant  to  submit  a 
business  plan. 

The  condition  of  the  requesting  credit 
union  will  be  considered  in  every 
instance.  Tlie  economic  feasibility  of 
expanding  the  field  of  membership  of  a 
credit  union  with  serious  financial  or 
operational  problems  must  be  carefully 
considered  if  the  safety  and  soundness 
of  the  credit  union  is  to  be  preserved. 

In  most  cases,  field  of  membership 
amendments  will  only  be  approved  for 
credit  unions  which  are  operating 
satisfactorily.  If  a  federal  credit  union  is 
having  difficulty  providing  good  service 
to  its  current  membership,  it  may  have 
even  more  difficulty  serving  an  enlarged 
field  of  membership.  In  some  cases, 
expanding  the  field  of  membership  of  a 
st.Tjggling  c,-«-dit  union  may  do  more 
harm  thai:  good.  A  struggling  credit 
union's  resources  need  to  be  focused  on 
current  problems.  Placing  an  additional 
strain  on  these  resources  by  increasing 
the  field  of  membership  may  also 
increase  the  credit  union's  problems. 

\  'IIl.E — Regi(jmal  Director  Approwl 

If  the  requested  amendment  is 
approved  by  the  regional  director,  the 
credit  union  will  be  furnished  a  formal, 
updated  Section  5  of  its  charter  which 
restates  the  field  of  membership, 
including  the  requested  amendment. 
After  action  by  the  board  of  directors, 
the  form  should  be  promptly  filed  v\'ith 


the  credit  union's  official  charter  and 
bylaws. 

VIII.F — Regionci  Director  Disappmvaf 

Where  a  regional  director  disapproves 
any  application,  in  whole  or  in  part, 
under  this  chapter,  the  applicant  will  h»' 
informed  in  wTiting  of  the  specific 
reasons  for  theat:tion.  Where 
applicable,  the  regional  director  will 
provide  information  concerning  option-; 
or  suggestions  that  could  be  considered 
for  gaining  approval. 

Tne  denial  le'ter  will  include  the 
procedure  for  and  other  information  or, 
the  credit  union's  right  to  appeal  the 
decision. 

VlIl.G — Appeal  of  Regional  Djructor 
Decision 

The  procedures  for  film^  -in  appeal  of 
any  actions  taken  by  NCUA  regional 
directors  will  be  followed.  If  not 
included  with  the  denial  nouce.  a  copy 
of  these  procedur<^s  may  be  ol^tained 
from  the  regional  director  who  made  the 
decision. 

The  prospective  group  may  submit 
substantive  new  and  additional 
information  to  the  regional  director  for 
reconsideration.  In  these  rases,  the 
request  will  not  be  considered  as  an 
appeal  but  as  a  request  for 
reconsideration  by  the  regio.ul  director 
If  the  request  is  again  denied,  the  group 
may  proceed  with  the  appeal  process. 

IX — Service  Status  Reports 

Federal  credit  unions  which 
frequently  add  select  groups  to  their 
fields  of  membership  should  be 
prepared  to  furnish  a  written  summary 
of  the  results  of  their  efforts  to  bring 
service  to  the  employees  or  members  of 
the  select  groups. 

The  regional  directors  will 
periodically  request  that  such  federal 
credit  unions  submit  servit*  status 
reports  to  NCUA  showing,  at  a 
minimum,  the  number  of  primary 
potential  members  of  each  select  group 
added  and  the  numiier  of  persons  fri>m 
each  sele{:t  group  who  have  o' '  uully 
enrolled  as  credit  union  eiienii>eri». 

These  service  status  reports  r:an  fw 
enlarged  to  require  inforniiition 
concerning  aggregate  share  a-^d  loan 
activity  by  select  group  or  participation 
in  other  credit  union  services. 

In  any  event,  federal  credit  unions 
using  the  select  group  amendment 
method  should  implement  an 
information  gathering  sy.stem  early  in 
their  amendment/diversification 
program  to  track  their  progress  in 
providing  service  to  the  potential 
members  of  their  select  groups 

This  information  will  help  the  ci'edit 
union  to  operate  more  efficiently  and 
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CHAPTERS— CHARTER 

I — Introduction 

A  charter  (  on\  ersicn 
the  jurisdictional  aulhcr 
a  credit  union  operates 
charter  is  the  instrur.iP! 
in.stitution  by  the  state  > 
government. 

Federal  credit  uniuns 
charters  from  .N'CUA  an 
its  supervision,  examin 
regulation,  they  are  inc( 
federal  law. 

State-chartered  credit 
incorporated  in  a  partic 
rf<;eiving  their  charter  f 
agency  responsible  fore 
subject  to  the  state's  reg 
state-chartered  credit  u 
are  federally  insured  it 
under  NCUA  sjurisdict 

A  federal  credit  uni 
authority  are  derived 
Credit  Union  Act  and 
Regulations.  Stale-«:ha. 
unions  are  governed  bv 
regulation. 

There  are  two  t\  pes  of 
(onversions— federal  ch 
charter,  and  state  chartei 
charter.  Although  comm 
an  i.s,sue  from  NCUA's  st 
case  of  u  federal  to  state 
conversion,  the  procedu 
relevant  to  sui  h  a  con\ 
included. 

II— Conversion  of  a  Stat^Credit  Union 
to  a  Federal  Credit  Unio 

II. A — General  Rfquirfrnftits 

Any  state-chartered  ere  Jit  union  mav 
apply  to  convert  to  a  fede  al  credit 
union.  In  order  to  do  so.  i  must: 

•  Comply  with  state  la  i  regarding 
conversion: 

•  File  proof  of  compliabce  with 
NCUA; 

•  File  the  required  contersion 
application,  proposed  federal  credit 
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union  organizatioii  certificate  and  other 
documents  with  NCUA: 

•  Comply  with  the  requiremer.rs  of 
the  Federal  Credit  Union  Act.  e.g.. 
common  bond  and  reserve 
requirements:  and 

•  be  granted  a  charter  by  NCUA. 
Conversions  are  treated  the  same  as 

any  initial  application  for  a  federal 
charter,  including  mandatorv  on-site 
e.xamination  by  NCUA.  NCUA  will  also 
consult  with  the  appropriate  state 
authority  regarding  the  credit  union's 
current  condition,  management 
e.xpertise,  and  past  performance.  Since 
the  applicant  in  a  conversion  is  an 
ongoing  credit  union,  the  economic 
advisability  of  granting  a  charter  is  more 
readily  determinable  than  in  the  rase  of 
an  initial  charter  application. 

Generally,  a  converting  .state  credit 
union's  field  of  membership  must 
conform  to  NCUA  chartering  policy. 
However,  if  a  converting  credit  union 
can  demonstrate  that  it  has  been 
effet:tively  serving  groups  outside  what 
would  have  been  its  operational  area  if 
It  had  been  a  federal  crtdii  union,  the 
ri-gional  director,  in  his  or  her 
di.scretion.  may  permit  continued 
service  to  these  groups  after  conversion. 
Fvery  reasonable  effort  will  be  made  to 
phrase  the  field  of  membership  similar 
to  the  presentations  in  Chapters  l  and 
2  with  individually  listed  groups  and 
their  locations.  In  anv  case!  subsequent 
changes  must  conform  to  NCUA 
amendment  policy  in  effect  at  that  time. 

11. B.— Submission  of  Convfrston 
Proposal  to  \CV A 

The  following  actions  are  to  he  taken 
Ix^fore  submitting  a  conversion 
proposal: 

•  The  credit  union  board  must 
approve  a  proposal  for  conversion. 

•  The  Application  to  Convert  (NCUA 
•5401)  must  be  completed.  Its  purpose  is 
to  provide  the  regional  director  with 
information  on  the  present  operating 
policies  and  financial  condition  of  the 
credit  union  and  the  rec'sons  why  the 
conversion  is  desired.  A  cojuinuation 
sheet  may  be  used  if  space  on  the  form 
is  inadequate.  Particular  attention 
should  be  given  to  answering  the 
question  on  the  reasons  for  con\  ersion. 
These  reasons  should  be  stated  in 
specific  terms,  not  as  generalities. 

•  The  application  must  be 
accompanied  by  all  required 
attachments  including  the  following; 

•  Written  evidence  that  the  state 
regulator  is  either  in  agreement  with  the 
conversion  proposal  or.  if  not  in 
agreement,  the  reasons  therefor. 

•  The  Application  for  Insurant  e  of 
Accounts  (NCUA  9600)  in  the  case  of  a 


state  credit  union  that  \9  not  fede.-;:..'v 
insured. 

•  The  Application  and, Afrec.'v.eriv 

for  Insurance  of  Accounts  \%CV  ■\  f'-(i(t) 

•  The  Federal  Credit  Union 
Inve.stigation  Report.  Conversim  e  f 
State  Charter  lo  Federal  Charter  i\CU  \ 
4000). 

•  The  most  current  finer.ci.-ij  .'.p..:! 
and  delinquent  loan  scheduje. 

•  The  Organ izntionCt-rt>fica!e  jNC  U  \ 
400H).  Only  Part  (.3)  and  the  s;.cnr,;»i,-e/ 
notary  section  of  page  4  should  he 
completed  and,  where  applica'trle 
signed  by  the  credit  union  cfficia.'s    The 
NCUA  regional  office  will  coniplele  t.^e 
other  sections  of  this  docu.r.er.t, 

^^■C — XCUA  Considernt,or,  i  ( 
Application  to  Convert 

n.C.l— Review  by  the  Kegionai  D;re;  •.'.  \ 

The  application  will  be  reviewed  U} 
determine  that  it  is  ccmplefe  o.'id  Vr.iA 
the  proposal  is  in  con>piJance  with  ' 
Section  125  ofthe  Federal  Credit  Ur.f. 
Act.  This  review  will  inrh.-de  a 
determination  that  the  stale  credit 
union's  field  of  membership  is  in 
complianc;e  with  NCUA's  charttrinf 
policies.  The  regional  director  n-;cv 
make  further  investigation  info  the 
proposal  and  may  require  the 
submi.ssion  of  additional  informs.l;o:-;  to 
support  the  request  to  convert.  A'  this 
point.  NCUA  will  conduct  in  cn-^ite 
review  of  the  credit  union. 


II.C.2— On-Site  Review 

NCU.\  will  e.xamine  the  t>c<-ks  rnuj 
records  of  the  credit  union  OR-s»te.  Non- 
federally  insured  credit  unions  wi,'!  he 
a.sse.s.sed  an  insurance  applic^iicn  fc. 

II.C..1— Approval  by  the  Rtgicnai 
Director  and  Conditions  to  the  Appro;  rd 

The  conversion  will  be  tpfrced  iiy 
the  regional  director  if  it  is  in 
t:ompliance  with  Section  125  of  the 
Federal  Credit  Union  Act  and  meets  ;he 
criteria  for  federal  insurance.  Where 
applicable,  the  regional  director  will 
specify  any  special  conditions  that  the 
credit  union  must  meet  in  order  to 
convert  a  federal  charter,  inc  i.uding 
changes  to  the  credit  union's  field  cf 
membership  in  order  to  conform  to 
NCUA's  chartering  policies.  So::,e  of 
these  conditions  may  be  set  forth  in  a 
Letter  of  Understanding  and  Ag-ee nvenf 
("LUA"),  which  requires  the  si.t.'^.otijre 
of  the  olficials  and  the  regional  dirn  !or. 

n.C.4 — Notification        [ 

The  regional  director  will  notify  both 
the  credit  union  and  the  state  regulator 
of  the  decision  on  the  con\  ersion. 
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ll.D— Action  by  Board  of  Directors 
H.D.I— General 

Upon  being  informed  of  the  regional 
director's  approval,  the  board  must: 

•  Comply  with  all  requirements  of  the 
state  regulator  that  will  enable  the  credit 
union  to  convert  to  a  federal  charter  and 
cease  being  a  state  credit  union; 

•  Obtain  a  letter  or  official  statement 
From  the  state  regulator  certifying  that 
the  credit  union  has  met  all  of  the  state 
requirements  and  will  cense  to  be  a  state 
credit  union  upon  its  receiving  a  federal 
cha.-ler.  A  copy  of  this  document  must 
be  submitted  to  the  regional  ^lirector: 

•  Obtain  a  letter  from  the  share 
in-^urer,  if  applicable,  certifying  thot  the 
t  redit  union  has  met  all  withdrawal 
requireinenls.  A  copy  of  this  document 
tnu>;t  be  submitted  to  the  ret'iona! 
director. 

•  Submit  a  statement  of  the  a'.tion 
taken  to  comply  w ith  any  conditions 
impo^^d  by  the  regional  direttor  in  the 
approval  of  the  conversion  proposal 
jnd.  if  applicable,  s.ibmit  the  signed 
I.irA 

'A.D.2 — Applica-ioii  for  a  Kedei.i! 
C.ikirter 

When  the  regional  dirt-ctor  has 
i>.<;eived  evideiu.e  that  the  board  has 
completed  the  actions  described  above, 
the  (federal  charter  and  new  CertiRcate 
of  hiiurance  will  be  issued. 

The  credit  union  may  then  complete 
tiie  conversion  as  discussed  in  tfie 
following  section.  Denials  are 
'ppealahle.  (See  Chr.pter  1.  sectioM 
VlIl.D.) 

Ill' — Coittplftior,  of  thf  Cotr.tTsion 

(lE.l— Effective  Date  of  Conversiofi 

Tlie  date  on  which  the  regional 
director  approves  'he  Organization 
Ortificate  and  the  Application  and 
At^reements  for  Insii.-ance  of  .\ccou(its  is 
the  date  on  whi';.h  the  credit  union 
be<;omes  a  federal  credit  uniun.  The 
regional  director  will  notifv  the  credit 
tinion  and  the  state  regulator  o!  th.o  date 
nf  the  conversion. 

(I.E  2 — Assumption  of  .\>.^ets  cuid 
Li.;l'i  lilies 

As  of  the  effective  date,  the  federal 
ixedit  union  will  be  the  owner  of  all  of 
the  as,sets  and  will  be  responsible  for  all 
of  the  liabilities  and  share  ai.counts  of 
fhe  state  credit  union. 

n  E.3 — Board  of  Directors'  Meeting 

Upon  receipt  of  its  federal  charter,  the 
board  will  hold  its  first  meeting  as  a 
federal  credit  union.  At  this  meeting, 
the  board  will  transact  such  business  as 
is  necessary  to  complete  the  conversion 
ositpproved  and  to  operate  the  crf^dit 


union  in  accordance  with  the 
requirements  of  the  Federal  Credit 
Union  Act  and  NCUA  Rules  and 
Regulations.  Actions  to  be  taken  at  this 
meeting  include: 

•  Change  of  the  credit  union's  name 
on  all-records,  accounts,  investments 
and  other  documents  evidencing  assets 
or  liabilities  of  the  credit  union; 

•  Changes  to  the  credit  union's  books 
and  records: 

•  Asof  the  commencement  of 
business,  the  accounting  system, 
records,  and  forms  must  confonn  to  the 
standard  established  by  NCUA; 

•  New  journal  and  cash  re<,ord  and 
general  ledger  records  should  be  set  ii[\. 
The  general  ledger  accounts  for  the  state 
credit  ujiion  will  be  posted  through  the 
effective  date  of  the  conversion,  and  the 
new  ha  Unices  will  be  transferred  to  ihe 
new  genera!  ledger  accounts  of  the 
federal  credit  union; 

•  The  income  and  expense  accouius 
of  the  .-^tate  credit  union  will  not  be 
closed  unless  the  conversion  is  at  the 
close  of  an  account. ng  period  or  is 
required  by  the  state  regulator;  and 

•  T\"i  individual  share  and  loan 
ledger  acr.ounts  used  by  the  state  credit 
union  may  continue  to  be  used. 

The  federal  credit  union's  name  v,  ill 
be  properly  inflected  on  these  account  •; 

HE  4— Reports  to  NCUA 

U'i;hia  10  business  days  after 
commencement  of  operations,  the  " 
rt!cent!y  converted  federal  credit  unioi\ 
must  .submif  to  the  regional  dirt;ctor  tb>- 
followiiig: 

•  Report  of  Officials  (NCUA  4501). 

•  Financial  and  Statistical  Rejmrts, 
(Forms  FCU  109 A,  109B.  and  109F,  or 
their  equivalent)  as  of  the 
commencement  of  business  ol  the 
federal  credit  union. 

Ill— Conversion  of  a  Federal  Credit 
Union  to  a  State  Credit  Union 

///  A — Ci;u:'vl  Pi^qiiirnrncnts 

Any  federal  credit  union  nay  appiv  to 
convert  to  •'.  sllate  credit  union.  Fi>  order 
to  do  so.  i;  n^jst: 

•  Notify  NCUA  prior  to  commencirg 
the  process  to  convert  to  a  state  charter 
and  slate  the  reason(sj  for  the 
conversion:   . 

•  Comply  with  the  requirements  of 
Ser:tion  !25  of  the  Federal  Credit  Unioi: 
Act  that  enable  it  to  convert  to  a  state 
credit  union  and  to  cease  being  a  federal 
credit  union:  and 

•  Co.nply  ivith  applicable  slate  law 
and  the  requirements  of  the  .state 
regulator. 

Particular  attention  should  l»e  given  to 
answering  the  question  on  the  reasons 
for  coniersion.  These  reasons  should  b»' 


stated  in  specific  tenn.s,  not  as 
generalities. 

IIIB — Special Proiisionf!  Rcviarding 
Federal  Share  Insurance 

If  the  federal  credit  union  wants  to 
continue  federal  share  insurance  after 
the  conversion  to  a  state  credit  union,  it 
must  submit  an  Application  for 
Insurance  of  Accounts  (NCUA  9f)(»0)  m 
the  regional  director  at  the  lime  it 
requests  approval  of  the  conversion 
proposal.  The  regional  director  has  the 
authority  to  approve  or  disapprove  th*? 
Application. 

If  the  converting  federal  crtalit  union 
does  not  want  to  continue  federal  share 
insurance  or  if  its  application  for 
i:0!itiniicd  insurance  is  denied, 
insuraruie  will  cea.se  in  accordance  with 
the  provisions  of  Section  2()r>  nf  the 
Federal  Credit  Union  Af;t 

If.  upon  its  conversion  to  a  state  credit 
luiion.  the  fede,-al  cn-dit  union  will  b»( 
terminating  its  federal  share  insurance 
or  i;oi. verting  from  federal  <o  non  fedtr.il 
^hare  insurance,  it  must  comply  vvitfi 
the  membership  notice  and  voting 
procedures  set  torth  in  St^ction  20ri  ot 
the  F'eder.-il  Credit  Union  Act  and  Vi>.n 
708  of  NCU.A's  Rules  and  Regulations 

Where  the  state  credit  union  will  l>e 
nor.  federally  insured,  federal  insur.uicM 
ce.'ises  on  the  effective  date  of  the 
charier  conversion.  If  it  will  !»> 
otherwise  uninsured,  then  federal 
insurance  will  cease  one  yeur  after  th.e 
date  of  (Otuersion  subject  to  the 
restrictions  in  Section  206>(d)(l)  of  d:e 
Federal  Cn^dit  Union  Act.  In  either  case, 
the  state  credit  union  will  be  entitled  tn 
a  refund  of  the  federal  f:redit  unions 
NCUSIF  (UTpitalizstion  deposit  and  ah\ 
unused  ponionoffhe  fede.-al  insurant.*- 
premium  after  the  f:n.Tl  date  on  which 
any  of  its  shares  are  federally  insurnd. 

The  NCUA  Board  reserves  the  right  -n 
delay  the  rthmd  of  the  capiiaii7..i»ion 
deposit  for  up  to  one  year  if  it 
determines  that  p.iymenf  woiild 
ieop;;rdi7e  the  NCUSIF. 

lU.C — Stihtni!.sinn  of  Corn  ei-.:.    ; 
Proposal  In  MCUA 

l.'pon  approvji!  of.:  p^opt^i?lo:l  fo< 
( otiversion  by  a  .T.fljor'ty  vote  nf  the 
bcud  of  directors  at  a  meeting  held  i.i 
ac:cordante  with  the  federal  credit 
U!>ion's  bylaws,  the  conversiun  pri.jiu^  I 
will  b«'  submitted  to  the  re'^ionr! 
director  and  will  include: 

•  A  current  financial  report: 

•  A  current  delinquent  loan  st  hedul*;, 

•  An  explan-'tion  and  appropriate 
documents  relative  to  any  chaiii;»*s  in 
insurance  of  member  n«:counts; 

•  A  resol'ition  of  the  board  ot 
dinn.tors; 
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•  A  proposed  Noticf  , 
Meeting  of  the  Membei  s 

•  Acopy  ofthebalh  t 
members  (J^CUA  4506  ; 

•  Evidence  rbat  the 
in  agreement  with  the 
proposal;  and 

•  A  statement  of  re; 
the  request  to  convert 

HID— Approval  of  Proposal 

III.D.l— Review  by  the 

The  proposal  will  be 
determine  that  it  is  com 
compliance  with  Secti 
Federal  Credit  Unien 
ddreetor  may  make  hirtHe 
into  the  proposal  and  . 
submission  of  addition 
support  the  request. 

III.D.2 — Conditions  to  ti 


of  Special 
(NCUA  4221)4 
to  be  sent  to 

!  tats  regulator  is 
<  on  version 

reas  ons  supporting 

to  Convert 

Regional  Director 

eviewed  to 
n  plete  and  js  in 
125  of  the 
.  The  regional 
T  invRstigations 
uirs  the 
infcnnation  to 


101 

A  :t 


rf  rju 


The  regional  dirpt  for 
special  conditions  that 
most  meet  m  crdf  r  to  p 
conversicru 

nr.D.3— Approval  hy  thtj 
Director 


e  Approval 

wiil  specify  any 
?  le  crtiiit  unien 
I  occed  with  the 


n 


The  pfcpesnl  will  be 
regional  d*re«  lor  if  it  is  i 
with  Section  125  aad.  ... 
the  stale  crtdit  un;on  wi 
federaJly  insured,  the  r.L 
require.nnents  of  Section 
Federal  Crtdit  Unioa  At 

in.D.4— Notincirtioii 

The  T'igivKial  director  i 
llie  credit  uuion  and  the 
of  the  decision  on  ihe  pn 

flI£~Apprr)vc.l  ofPmp, 

Upon  approval  of  the  ^ 
regioaaf  director,  the  fell 
wili  be  {^kfcn  by  the  bear 

•  The  proposal  must  b 
Ihe  members  for  approva. 
for  a  vote  on  ihe  propcsa. 
may  be  acied  en  at  the  a 
at  a  special  meeting  for  I 
by  wriiTn  ballot  to  be  fi: 
set  fo:  t..fc  vote. 

•  Members  must  be  fix 
r-i/tite  (NCUA  4221)  of  th 
which  tie  proposal  is  to  . 
accordance  with  the  prcv 
Federal  Credit  Union  By 
V).  The  notice  shall: 

•  Spet.ify  Jhe  purpo  ,0 
of  the  meeting; 

•  Include  a  brief  .ind  m 
statemeJil  of  ti-je  reasons  : 
the  proposed  conversion, 
effects  it  coultf  have  upon 
holdings  jQs,ocance  of  _ 
account-s^and  the  polkL«e.s 
of  the  credit  union: 

r 


a  pproved  by  the 
1  coaioliance 
the  r»e  where 
1  >X}  longer  late 
ice  and  voting 
!06ofth« 
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•  Inform  the  members  that  tl»j  have 
the  rigjit  to  vote  on  the  proposal  at  the 
meeting,  or  ty  written  ballot  to  be  filed 
net  latef  than  the  date  aad  time 
announced  for  the  annual  meeting,  or  at 
ti»  special  meeting  eailed  for  that 
purpose; 

•  Be  accompanied  hy  a  Ballot  feir 
Conversion  Proposal  {NCUA  4506);  and 

•  State  in  bold  face  type  that  tihe  issue 
will  be  decided  by  a  majority  of 
members  who  vote. 

•  A  copy  of  the  aotice  of  the  meeting 
shall  be  delivered  to  the  regional 
director  at  the  same  lime  that  it  is 
delivered  to  the  members. 

•  The  pr Gfiosed  conversion  m^ust  be 
approved  by  a  majority  of  all  of  the 
members  who  vote  on  the  proposal,  a 
quorum  being  present,  in  oider  for  the 
credit  union  to  proceed  furthei  with  the 
proposition.  Ballote  cast  by  membess 
who  did  not  attend  the  meeting  but  who, 
submitted  their  ballots  ia  accordance 
with  instructions  above  will  be  GOttwfed 
with  votes  cast  at  the  meeting.  In  ofder 
to  have  a  suitable  record  of  the  vote,  the 
voting  at  the  meeting  should  be  by 
written  ballot  as  well. 

•  The  board  of  directors  shall,  withia 
10  days,  certify  the  results  af  the 
membership  vote  to  the  regional 
director.  The  statement  shall  be  verified 
by  afndavits  of  the  Chief  Executive 
Officer  and  the  Recording- OfTirer  on 
NCUA  4505. 


11  notify  both 
!tate  regulate-r 
posal. 
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opc&al  t:y  the 
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111. F— Compliance  With  State  Laws 

If  the  prepo.«;itioa  for  conversion  is 
approved  by  a  majority  of  all  menibeirs 
who  voted,  the  board  of  directors  should 
then: 

•  Ensure  that  a'l  requirements  of  state 
law  and  the  .state  regulator  have  been 
accommoda'ed; 

•  Ensure  that  the  state  charU\r  or  the 
license  has  been  received  within  90 
days  firom  the  date  the  members 
spproved  th.e  proposal  to  convert; 

•  Ensure  that  the  regicnal  director  is 
kept  informed  3s  to  prcgre<;s  toward 
c'onTerrion  and  of  any  material  delay  or 
of  substantial  d;fm:n]tie5  which  may  be 
encountered. 

If  the  conversion- cannot  he  ( ompletcd 
witfhin  fhe  OO-doy  period,  th»?  ni^icrsnl 
diref  !oi  should  be  infarmed  of  the 
reasons  for  the  delay. 

Ut.G—Ccmptelion  ofConvei^ion 

ij3  ord«r  f<»  !i:e  tanversion  to  fce 
«  einpleted,  fhe  foUowinji  steps  are 
necessarv't 

•  The  board  of  directors  wili  subnjit 
a  copy  cf  the  state  charter  to  the  Ki^icn.^! 
dJrtH  tor  wilhin  10  days  of  its  ret^ipt 
This  will  heatxcDiponierf  by  the  federal 
thajler aad, the  federal  insurance 
tertifuafc?.  A  *;opy  of  the  fmaccial 


reports  fFCU  109A  and-  wm}  as  of  the 
preceding  month-end  should  be 
submitted  at  this  time. 

•  The  regional  director  will  notify  the 
credit  union  and  the  state  regulator  is 
writing  of  the  receipt  of  evidence  that 
the  credit  union  has  been  authorized  to 
operate  as  a  state  credit  union. 

•  The  credit  union  shall  cease  to  be 
a  federal  credit  union  as  of  the  eSective 
date  of  the  state  charter. 

•  If  the  regionai  director  finds  a 
material  deviation  from  the  provisions 
that  would  invalidate  any  steps  taien  in 
the  conversion,  the  credit  union  aaid  the 
state  regulator  shall  be  promptly 
notified  in  vnriting.  This  notice  may  he 
either  before  or  after  the  copy  oi  the 
state  charter  is  filed  with  the  regional 
director.  The  notice  will  inform  the 
credit  union  as  to  the  nature  of  the 
adverse  findings.  The  conversion  will 
not  be  effected  and  completed  until  the 
improper  actions  and  steps  have  been 
corrected. 

•  Upon  ceasing  to  be  a  federal  credit 
union,  the  credit  union  shall  no  longer 
be  subject  to  any  of  the  provisions  of  the 
Federal  Credit  Union  Act,  except  as  may 
apply  if  federal  .share  insurance 
coverage  is  continued.  The  successor 
state  rjvdHi  union  shall  be  immedi,itely 
vested  with  al^l  of  the  assets  and  shall 
continue  to  be  responsible  for  all  of  the 
obligations  of  the  federal  credit  union  to 
the  same  extent  as  though  the 
conversion  had  not  fakwn  place, 
Operation  of  the  cr-dit  union  from  this 
point  vwil  he  in  ac-cordo.nce  with  tiie 
requirements  of  slate  law  and  the  sUi« 
regulator. 

•  If  the  regional  director  is  satisfied 
that  the  conversion  has  been 
accomplLshfed  in  accordance  w  th  ihe 
approved  proposal,  the  federal  ch.-jrtf.r 
will  becaiwel'id. 

•  There  13  no  fedenl  requirement  Sjr 
closing  the  records  of  the  federal  credit 
union  at  tjiy  ijni«  of  conversi-on  or  for 
th?  m&paer  \n  whi.:h  the  records  shall 
be  maint^lrjtid  tljereolter.  The 
converting  credit  union  is  advi??fcd  '.0 
ccn».3c1  the  state  regulator  for  applicable- 
stata  rRqnirpments.  The  credit  union 
sh,-»!!  n!:ii.bf  !■  use  the  words  "Ftderal 
Credit  l.^nion"  in  Its  i7a.me'nnt  represeuf 
itself  Lrr  any  i7..i^<r.eT  sr,  he-r-g  a  ftdiTal 
credit  unicn.. 

•  If  thi:  state  iTtdiJ  <wiioji  in  to  he 
fed.'nlly  insured,  the  regLoif;^!  diwctj,?; 
will  is.«ue  a  new  in.<;uraQcc  cerUficnl*". 

Appeiutix  At— GJos.?ary 

Thtnie  deP-iitions  apply  only  for  ;j«« 
with  this  Mamial.  Definifions-an*  net 
iatendt^d  tabe  all  inchwive  or 
comprehenjiive.  This  Man ixit,  the 
FedipEal  Credit  Union  Ad,  nnrf  mxm 


i^'ederj)!  RiitjisU!.-  /  ViA.  5'X  k'o.  1G6  /  Friday,  JaiHi  d,  HW4  /  Rales  and  1{g\,\'Aa\\o'm 
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liiil:  K  a-.r*  Rii^nalicn^.  ks  well  ns  BlrAo 
tiii'-'s  ntsy  b."  i.iso-.l  Ur  i'lr'bor  ;;:fcron(.f. 
A  !•■;!'.:•:<'! — "ihc  r!;-iu  of  a  id  oti  UFiloii  or 

rcc'.onf!dt;:.i.!Ji;jn  ol  ::;.i  u;ifa-ic;r,Vwlv. 
N'';UA  def::>>on  la  it  iiijiirr  ;;,xi)i:;!iiy 

A,s;.e(:u!tio'>3l  c  "iTanvifi  ].':rA — " 
.\i',KuA:)iicin  rt'Svtltiiig  ir:in!  im!iriV;<  i/;tiip 
i'i  fu)  oigi-.!ii/.,ition.  pflrlwjpi'io'i  in 
v.ii'j,  f.:  litliviUt'A  d.;';j!op5  ( "i.-n.-moii 
loyisiiifcs.  ;ni!t','ii  brvu'fiK  aral  rou'viol 
iniiJfosts.  The  (i«-!)r>;;l.o  i  j;hoi.lJ  hold 
rej~,i;'ar  rneoiif.gr;  and  spo\ir.or  i-'h.-r 
(tcMvi\hi^[im\  providi;  for coril.Kt  among 

Associational  cretli'  uoion — A  cre.iit 
union  whose  fitld  of  rnt^mbcrship 
consihls  primarily  of  porsoris  Ahr;  an; 
niernbers  of  one  or  more  related 
associational  groups. 

Business  plan — Plan  submitted  by  a 
diarter  applicant  or  existing  federal 
credit  union  addressing  the  economic 
viability  of  a  proposed  charter  or  field 
of  membership  addition. 

Charter — The  document  which 
authorizes  or  combination  of  groups  to 
operate  as  a  credit  union  and  defines  the 
fundamental  limits  of  its  operating 
authority,  generally  including  the 
persons  the  credit  union  is  permitted  to 
accept  for  membership.  Charters  are 
issued  by  the  National  Credit  Union 
Administration  for  fedora!  credit  unions 
and  by  the  designated  state  chartering 
authority  for  credit  unions  organized 
under  the  laws  of  that  state. 

Conimond  bond — ^The  characteristit: 
or  combination  of  characteristics  which 
distinguishes  a  particular  group  of 
persons  from  the  general  public.  There 
are  only  three  comin'^n  bonds  which 
can  st^r\e  as  a  basis  for  u  grjup's 
tor;n'r;j4  or  Iwing  included  in  a  federal 
credit  union:  employ.'tient  by  the  samH 
ciiterprist^  ("oc;  cpn'if^na!  cor:irno!> 
bond"),  meiaborsi)i|)  in  tSu;  STfir> 
.issO(  i.ition  ("fj<!soci;ilion.il  (x>pn!i.«n 
lun.d"),  and  re«;idr!r.c  e,  en-plov .:.':.»,  v>r 
rdii;iou;;affi!inti!in  in  the  s-i.T.'.: 
K<  .".sn;phi<;  are-*)  (  '<M»n;:',cr.itv  <.:r-.'!:r.ii>;. 

r.r.r'Tt.uinity  ctirntiKin  hi^n.l — 
F?s!t!e:;':eorempJoyn"j'ir  ot  p*  r-;;  s 
,;.:•,!  nu'-i'iiesses  uf  .i  o*.bMT  I-yr-l  f>ntit}--s 
!':  ui'cd  '.vi;t"iu  iho  sa;'<e  •,>,■«•! I -d'Tjh.'d 
i:'.ri;'.hf;v>rho6d.  conu'!-''!'''.  'v  II-.,! 
•  i!  strict. 

Corn:r.unifv  f::ediJ  ';r,-..ii  — .i .  r  't;it 
■  .'lion  ivhose  f'c!d  .if  nie:nbe."sni;) 
f  onsisi.i  of  persons  wlu)  i\:t'  or  /  ••  rk  i'lf 
ttiesr.rne  well-defined  neij^hbi'.'-hocii, 
(  uinmanitv.  or  rural  flistrid 

(;oiiv(!rsion — The  process  o'  clianginj; 
iroM  a  federal  to  a  state  or  statf-  {n 
tedcru!  cedit  union  «:harttT. 

(!r<-dit  union — A  meiiitur-owni d.  not- 
for-profit  cooperative  iiiiancial 
uisiifuiinn  fonaed  tu  persnit  thfwe  in  ffi»> 


MoK^  i,i  Tr<i::rber:vhip  specified  in  tho 
ch.'rtnr  !o  i:Ti\-n,  borrow,  end  o'tioin 
TvlHiv.d  tin  :iTciiil  serv(Ct;S.  Fedtra!  cr  ;dr 
unions  nrfx  cr.oftcfcd  a?  corjiofation.s 
\  .a<  .i;  r>t  !.o  Ihc  F::;;cKi}  CKeaittti-iD;; 
A'.f  ■  ^  . 

K«:".i:r.rru-  vi.-iti'.iij' — An  ov* nil 
cva'ua'.iar.  of  the  c.iX'ilii  appi.'cTiit's 
;>bii;-y  lo  cpi»r;it8  successfully. 

lin«.:7;;e;icv  n.oigr'' — P:'."i^iinnl  to. 
S'j..tion  2n5(h)  of  the  Federal  Credit 
Union  .'\(.t.  otithorify  of  fJCUA  tr  rncn^o 
two  (.i;'dit  unions  without  regard  to 
field  of  membership  policy. 

I'x.^iu.sionary  clause — A  limitation, 
written  in  a  credit  union's  ch.'jrter, 
vvhir:h  pa-dudes  the  credit  union  from 
serving  a  portion  of  a  group  otherwise 
included  in  its  field  of  membership. 
E.vclusionary  clau.ses  are  used  to  prevrnt 
certain  overlaps  of  fields  of  membership 
between  credit  unions. 

Federal  share  insurance — Insurance 
coverage  provided  by  the  National 
Credit  Union  Share  Insurance  Fund  and 
administered  by  the  National  Credit 
Union  Administration.  Coverage  is 
provided  for  qualified  accounts  in  all 
federal  credit  unions  and  participating 
state  credit  unions. 

Field  of  membership — The  persons 
(persons  may  include  organizations  and 
other  legal  entities)  a  credit  union  is 
permitted  to  accept  for  membership.  A 
federal  credit  union's  field  of 
membership,  set  forth  in  Section  5  of  its 
charter,  may  be  made  up  entirely  of  a 
single  group,  related  groups  with  one 
common  bond,  or  of  unrelated  groups 
each  having  its  own  common  bond. 

Letter  of  understanding  and 
agreement — Agreement  between  NCUA 
and  federal  credit  union  officials  not  lo 
engage  in  certain  activities  and/or  to 
establish  reasonable*  operational  goals. 
Tfieve  are  no.-mally  entered  into  with 
new  cha-lc.  Jipp'iaints,  and 
or;<:;jsionaii.  x-.  ith  credit  unions  griUiteci 
f.!ii!ufica?!t  t  i.artcr  a.v.c^ndnK .its  anc  j.o 
fcr  n  limiied  time.  ■, 

N'.<.<g5;i- — Ah.-?o.-ption  by  t  iit;  cnjdil 
.unio'  of  ail  of  tho  ;:■!;•>♦',  KuhiJUies  tkJ 
?H(-!:!y  oionowiercrt'di?  union.  Ms.:r;.(:rs 
ra'.is*  ht'  ti[>proved  by  ilie  Na''L,n.-l  Cr!fdi» 
Uni'jr  AdrdrJ.stration  and  iiy  t5:e 
Apnsi)ii;iti!t'  strife  re(.!''l::tor  wli'Tiivi*.  .; 
r^Vi-  ;:r'dit  uiiinn  is  i;K'ol\cd. 

M^.itipJe  ''roup  credit  I'nion— A  Cf>>d*? 
iai;c- •  who.'-;t>  field  of  i::ornbership 
I  ofis.sls  oi  groups  of  persons,  oach 
group  V.  i'h  its  (iv/a  common  hovd  Tl..- 
groups  iray  Ih;  occupation, 
;isso(.i;iiional,  era  cunibin.itiim  thento! 
und  do  not  need  to  shore  a  c'>nni:on 
hontt  o."  be  ia  any  way  rel'ii^;i'  tfi  om; 
f-.!'.othor. 

Occdjiational  common  bond — 
r.:npl()yment  in  the  same  enterprise 
'K.-'iployiuent"  iiu.ludes  long  term 


coniTaciual  arr<.n^;')ii «.  n)  >  whit.ti  .i.x'  th-? 
pTac'.iUil  eqaivrilf  nt  r'.  n  ;^'il  -r 
emp'oynirni. 

O.xupatKiris)  ciedit  union — Acr  ifijt 
U'.:cn  viliose  fie!"!  of  r.veiihoT-^'iiip 
'.r-i'.ists  prinijtiiy  of  persons  entptoj'  I 
ii'!  the  i-iino  'jiiterpricr'. 

Opeialiona!  orw) — Ti^.i'  rtY  on  whii  h, 
or;  dclermined  by  N'^^liA  in  i(s     . 
discn'linn,  m=^y  r:;r.^onably  hi;  served  tiy 
vn^  of  a  credit  union's  servit  e  fat  iliiii";. 

OvHjlap — "ihe  situation  which  n^su'iis 
when  a  group  is  eligildc  for  mem!x.'rvhip 
in  more  than  one  (.redit  union. 

Potential  membership — Persons 
eligible  to  beco.me  primary  mcnbvr-.  of 
a  federal  credit  union. 

Primary  members — Members  sharing 
the  basic  occupational,  associational  or 
community  affinity  to  the  field  of 
membership. 

Purchase  and  assumption — Pun.hase 
of  all  or  a  part  of  the  assets  of  and 
assumption  of  all  or  a  part  of  the 
liabilities  of  one  credit  union  by  another 
credit  union.  The  purchased  and 
assumed  credit  union  must  first  Ix? 
placed  into  involuntarv'  liquidation. 

Select  group — An  occupational  or 
associational  group  with  its  own 
common  bond. 

Secondary  or  derivative  memlKjrs — 
Members  included  in  the  field  of 
membership  by  virtue  of  their  close 
relationship  to  a  common  bond  group, 
(e.g.,  immediate  family  members, 
employees  of  the  credit  union,  etc.). 

Service  facility — A  facility  staffed  by 
a  credit  union  representative  which 
accepts  share  deposit  and  accepts  loan 
appli(.ations  or  di.sburses  loans.  An 
ATM  or  similar  device  is  not  a  teder.Tl 
credit  union  scr\ice  facility.  .Similarly.  ,i 
branch  or  service  center  shared  by  a 
n  u  ml  >er  of  credit  unions  is  not  a  si*r\i<>- 
Li(  ility  for  purposes  of  meeting  the 
OjjtTntit.nai  area  retjuireiaents  ofiio;' 
(.oiumon  bond  expansions. 

.Sttivjco  stiitus  r.'port — Pciodic 
writtijrrstate.nt-ats mad*! by  f'-dinii 
I  riH'if  u'.iions  tc  NCUA.  sufi.irj.iriz;..  _   "  • 
c:  .Ill's i'i  effort.^  ID  bria^  s!;r>  i.^-  "'i : 
'-aij-ioVn^esor  ncHibers  ot  si:''" 

.Siibs,.t!^)t.T.-, — rura  fedtsrr!  (f  :.; 
i;,:.<»:i.  at  lo.ist  -nr.fU^  ii.d.i'id'.?  .'  ^  v\I-;. 
s<;f:  tin:  <  hvincrn,  pti'.;:tii>n  ii:d  pi-'-  ' 
:;t  Ir-'si  line  .•;':  >!i'. 

A;<»  •••ii'Ji.x  U — ?.ctt<«r  of  Under'-.tiiiidin'^ 

T't  (tv?  Board  of  Oti  tixs  .it:d  ())•:.■. 
(I'ticiils 

Fitdiirnl  Credit  I'lU'^a 

.Since  the  purposes  of  civflit  niiu.a-. 
are  lo  promote  tlirift  and  to  ni.tke  h.i''(I>. 
;iv;iiliible  for^oans  to  credit  union 
ruembers  for  provident  and  produc  tu»r 
purposes,  and  .sinf  e  newly  rl.;irt»'r.-(i 
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»;rf(!it  unions  do  no?  ^-in 
;:uf"^tient  r-^erve^  (o  cov 
on  In-ins  or  nietst  unthily 
rH<iuirenieiiis,  I'B.-iHral  in.> 
r:iver<>^e  of  fr»'nlv-r  ;<« » . 
M.-,tici:i,it  f^ndit  IJnIor  Sh 
fund  will  b«gra:it4>d  fo  t. 
liaiTied  credit  miimi  subii 
tf>i)ditior..s  listivj  in  (h.s  I 
IJndorstaadiug  aud  Aga 
(he  Or;iir.!2al;oa  Cei-tiiu 
Appj  :,':erion  a:;d  Ajjref  m 
hisurr;n<:«  o£  AcroiaU;, 
lisiod  b(!h)vv  nnd  an;  st.Lj 
.;cc,«!j;t;jn<.e  ny  at!lJwjri2e(i 
offi'i'.is. 

1.  Thf>  (.riidit  tjnis';n  vvfl 
soliciting  or  acLftpuisg  bn 
deposits  from  any  boi^n..:- 
prior  wr;?^=n  apprcvid  of 
i)inH:tor. 

2.  The  (.redjt  -jjiicm  vvili 
iht'  maJcinj^  of  l.irgo  loans. 
in  ex;  tjss  of  5  percent  of  i. 
tapitai  aiid  siirplus,  lo  n:: 
or  jjnj'jp  of  meiiibers  with 
'vritten  approval  of  the  Kf> 
nireiiior. 

3.  The  credit  Linion  wi,) 
or  invest  in  a  C.-e<!it  UrJo/i 
Orjjanization  (CUSO)  witii 
vvrillea  approval  of  th«  I 
Director. 

4.  The  credit  ui'.io'i  wili 
any  iivsurarco  programs  w 
<  Hidit  union  inen:b»;r  fnia^ 
payment  of  insuraji;;s;  pre/i 
lhroii^',h  loons  from  the  >:k< 

5.  Any  spei.ial  Lri^uranif 
progj-jm,  that  is.  insuraine 
usual  and  normal  surety  h. 
«.asiij'.ly  rjf  liiibility  or  loan 
and  life  savings  irLsnnru;e 
which  the  credit  union  otTi 
lo  undertaivo.  vvil!  be  subm 
Kej^ioiial  Direi:tor  of  thf  N.-j 
Union  Adnnnistrntion  for  > 
approval  pricr  f;  the  ofi]*  i; 
<  ornntittin)-;  the  credit  or,!  • 

b.  The  crMdii  a;.i«u  will  ; 
in.'il  to  the  district  exainhu 
arid  .sfrit'stif.al  report--  is  n-'t 
I  cciorj!  CiL'di;  I'nio!!  Am  a 
thi!  :;r/fh  of  each  ami  it  h  foil 
ftif  vvhi«,h  the  ri-porl  is  pn»„ 
7.  As  the  crtd:*  union's  o 
(experience  .ill;?  ;■)!!  crt-dit  a 
:u  hii'ves  target  levels  of  gro 
pr»>Mtjhil.fy,  the  above  tenr* 
conditions  rrav  f,v  reHet';oli 
Iwo  par-f-rs. 
V.'»>  the  u:!dersi;4ned  otfi 
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ai.lhori/.ni  by  the  noanf  of 
:h  kr.owii-i.'ui;  ret.:-ipt  t>[nni. 
aMjciud  Lett^t  of  l.huiersta 

Aur'-trnent  ils'.ml 

I  Ids  Letter  of  Uudcrstant 
Aj^een>ei!»  lia.s  Ix-en  volonf.i  - 
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into  with  the  National  Crsiiij  Utijon 
Admini.ijtr.'fion.  We  agree  to  comply 
with  ail  tsrm;-;  and  coRditions  oxprf-swd 
in  this  Letter  of  Uaderstaading  a.id 
Agr«-errent. 

Si!ou!d  the  NCrA  Bonrd  det  tijuilj 
t.'af  \W.m  ter-n:'  and  coRdition.j  b«".c'  <;i<t 
t'oea  coiTjplied  witjb  or  ihat  ;r.e  boc-r.i  of 
dir.-.tois  ;7r  oth:r  officials  have  not 
conducted  ?h,:  athirs  of  The  cT=;r-!it  i:n;.,.'. 
in  a  ?ou]id  ard  prudhint  !nvin.ne: .  the 
N'C.'JA  Bcnni  may  lcrmin->Te  oy-uraj:':!.' 
c;ovf:.r:..=s  of  the  rrod:i  .\c.\::in.  If  actio.')  5 
by  the  o^fieir!.^.  in  vicktirn;  of  rids 
Letter  at  HtM^^r^tantiino  .m-i  AoIee^-^  -d, 
cai'se  liie  frredir  luiion  ?y  bt>r.one 
i-nsolv.nt,  the  otnvaak  .jssuirs;  jucii 
personci  liability  is  nnav  n'snit  fj-rra 
fh.jii- ai.i;ons. 

The  teroi  of  thij  Letter  of 
Understanding  and  Aj^reenient  :-;h;?i!  he 
for  the  period  of  at  least  24  month.-;  fr:',i 
the  date  the  crsdit  union  is  insi.r,rd. 
This  Letter  of  Understandl'ig  AXid 
Agrrejiiert  .n:jy,  rt  the  option  cf  th>i 
RcgTonai  Direct  jr.  be  i^.^\f:cAy^.A  fV.ran 
rddinonal  24  irnr.thr,  at  tf:e  end  of  tnr- 
i;;.t:al  term  of  this  aj.;re€rnenr. 

n-ifed'fhis ri.iy.it" 

1'< 
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NCI  !A4221— Notice  of  Moctirn:  i.i  \'<  nil'"-s 
N(;iiA45Co— Atfaf.ivil 


VCCA  1015— App';. ;,!)?.;]  fot  1  •ciil  i,{ 
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N(.ljA40no — Infi.rniation  to  bi  I'rnvitled  in  I'roci'dare  (SFI'J  t'lmtidl  I  o- 

S;i!,p..;_.  ,.f  ih..  Ai.pii. .  ;.„=  US  a  Stat.;  ^^^^,^  ^p^,  ',i-^^^y^  ' 
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Oua  Ho  3t3?^X'5 
etfraovi  i-30-92 

ooHacOon  it  hiformmxm  »ic«t.->5  tr 
Ntoorti  Crfttt  Untof  AarmatraoV' 

I  r^s  3  Snat  ,vw 

!*«!.".— yor   DC    ZOli^ 


«l  gQMSoni  lor  r»ak,CffV  <^«  tiurinn 


APPLICATK3N  ■•  P;aa3«  refee  »o 


COflip*  ItO 


pig« 


!    P-ooosed  name  . 


Second  c^vjice  ol  na^ise . 

2   Contact 

Pa.-jon 

Address 


3  The  cedit  unioi  w>li  maintain  f^j  o!f)C«  a! . 

4  PefTivieni  ma-'iog  acd'ess  o«  v*edi!  unton 


5   Oef.ne  prooosec!  f.eld  of  rnei-i»«  rsn.p  (Attach  a  copy  of  curreoi  state  cnaftef/field  o(  wemtwrsh.p) 


6    r.ie  beard  will  have  (an  odd  numfcer, 

cor^mmea  (3  to  5) mem&an . 

*uSmired  with  this  mves^gation 


»3/v8d 


7   Ust  of  tne  s-t»cfit»/^  wno  nave 
on  f^e  organ.iaf'or  c«.ijfica!e  (N(JUA 
'03  ot  the  Federal  Credit  UriKjn 


Occupation . 

Name 


Occupation . 

Name 

Occupation . 

Nan^ 


Occupation . 

Name 

Occupation . 

Natie 


Occupation  . 

Na.Tie 


Occupation . 
Name 


Occupation . 
Name 


Occupation . 

Name 

Occupation . 


ANY  ADOmONAL  COMMENTS  _ 
THIS  APPLICATION  SHOULD  BE 


T>ie  undersigned  certifies  that  to 


ons 


lort  C  irtcr^aoor  «  Mf  I'tJitf  >o  «van09  «  hocrs  per  i^soonsa 
and  ravmwng  Iff  coliscacr -  ^^ 


«"£?  fo  CW  CS  o'  Mansga'ver;  inc  Budget 

Paparwck  Fiaaiict.jp  ^^rtmci  (313.'-CC15) 

\//ai!-ng'x^,  0  C    20X3 


Con»»fiion  o*  S!«t»  Carter  to  F«<Ser«l  Ch»rt»f 

FEDERAL  CREDIT  UNION  iNVESTlGATION  RFPORT 
(NOTE  TO  ORGANiZE?!) 

iiy  a«5  fubmirtad  w,?*,  ,.^e  «her  conpleied  forms  ilstsd  or  page  2  under    SUBMITTAL  OF  CHARTER 
•  2  tor  instructions  in  completing  this  report. 

A.  INFORMATION  FOR  CHARTER  AND  BYLAWS 


Bus.  Tel  No  '.^.ea  Coda . 
.  Res  Tel  No  .A-ea  Code  . 


.  f^sderai  Credit  Union 
.  Fanera'.  Credit  Union 


(City) 


(County) 


(State) 


(Zip) 


p/i°«,^r7~  ""^^'^-  '"•  =:«"'  «''"""'«w  (an  Odd  nurr^ber.  3  ,o  7) me.-:bers.  the  supar.isofv 

Each  officat  must  comp.ete  a  Report  of  Official  and  Agreement  to  Serve  (^CUA  4012)  which  is  io  be 


B.  CHARACTER  ANO  FITNESS- OF  SUBSCRiBEHS 

(Pieaso  r/pe  or  pnnt) 


to. 


me  o^uatwn  ce-ff-cate  ,7  no.  more  than  10  pe.-^ns)  Names  shouid  be  IDENTICAL  to  signatures 
4008)  Each  subscriber  listed  t>eiow  has  subscribed  to  at  least  one  she-e  m  accordarwre  «..th  Section 


.  Add.-fcss . 


.  Address . 


.  Years  of  membership  . 


.  Address . 


.  Years  of  msmoerssiip 


.  Address . 


.  Years  Of  membership 


.  Address. 


.  Years  of  membership 


.  Address . 


.  Years  of  membership . 


.  Address . 


.  Years  of  membership 


.  Address . 


.  Years  of  membership . 


.  Address . 


Years  of  memt)ersh!p  . 


.  Address . 


.  Years  of  membership 


OR 


.  Years  of  membership . 


.r:o^o^z°:::'fi:iTe::^'  ^^^^"-^^^  °^  "^'-^^^^ "-  °'^"^°  coNSiOERATioN  to 


he  bwt  of  hi*ro-  knowiedg-:  and  oe^ie*  tha  .sove  in'ormat.on  is  true  and  corroct 

I  do  (do  not)  n»  ommend  that  a  charter  be  granted  to  this  group 


S  gnature 

Orga-izer  s  address . 


Organirer 
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PNSTRUCT80NS 

A.  SNFORI^ATSON  FOR  CHASTER  AND  BYLAWS 

Ihe  Robscnber  should  ^.eecl  a  nariie  for  the  prcpoi^ed  credii  union,  tJesJiably  a  8ho>1  ona  Al'nough  if  ns^  nos  fu'ly 

eescnt*©  «>«  group,  tfie  nnme  sficutd  r«i>',  be  tr,.siea'Jir:3  Tns  (est  three  words  ',ri  the  ri&rr-e  mts'i  te  '  FetJeral  CrecJiI  Urjicn." 
Sir.£.e  t^e  n8»ne  r^lected  should  not  dtpiirale  c.i.^rMy  the  name  of  ar>  existing  credit  union.  Hem  1  prcrfidss  ppace  (at  c  seccrd 

CtsOiCfi. 

Ihfi  ;eni*Dry  of  op<9>sStoris  of  ^  Fpds.a"  credit  union  :5  disctitjed  in  the  $  %!d  o*;  F^.erTit<eiship,  iferr;  4  Ttt©  principal  oMce 

r?  the  credit  uncn  «:H  u5i,s'!y  tjc  m8!r.5.?irf  :j  a!  &  (r-ca^ion  derctiberl  in  the  fie'rf  c*  rrtfembership. 

The  rircpc;-set1  f-e!cl  ui  nifcrribfef^^fp  E^-otjJd  be  6e's,cz^  so  tipaiiy  thai  if  >eavti3.  ro  trmm  to?  any  dottb'i  es  io  whom  the 
cte-dis  union  i«  iv  sor<;e  ct  'ihe  a  9E  in  whxh  it  it  ?o  operate  Coipcra'ions  and  ci:.'>er  orgbriiarons  sc'erredto  lu  tht?  defir.itirn 
o!  tf;e  leJd  of  w&nbership  should  ii3  dcsigriS'sd  t}y  t^e  exact  nsines  ra'ter  than  by  SNj-ne  SocrI  cr  popular  ccritract'cn  of  these 
nen-ss  Any  seaTTienS  of  s  iaiger  or&.?rtiia.ion  sho^iSd  &€  idtntiCed  ^.ifi  ir,e  p*"3nt.  Tf,e  ?ie!d  of  n-.c-rnLj€r*;'(!p  tor  each  type  ot 
cnnmrsn  bond  nr,d  s&mp'.es  B'H  discussed  >-)  d9:c*!  in  Cf^&ptei  1  oi'  the  "CtarTorirg  entf  r.«W  of  M«n6£i/i;p  l^lar.ua!." 

Wlh  She  guidance  c>f  tra  orsanires,  the  sjbsciitsts  to  the  Orgar.ization  Cerjlcste  decide  en  the  nurnbet  ol  directors 
8Tic!  crerlit  committee  menribers.  Tno  board  and  crscil  commiiit«  mu?t  be  compr^ed  of  an  odd  number  d1  ir>e!Tib?rs.  The  super- 
viRcry  coTTimittee  is  appanitEri  ^-y  iTie  fcCE'd  ct  c!  rectci:*. 

B.  CMARACTER  A?iD'  FJTKESS  OF  SyCSCRtSERS 

Tfie  nsmsj.  rnd  sddrtisses  of  the  EUDScrit;*'rs  s,f,oi4:d  be  lecordtd  (egibiy  and  cprnpletely  in  item  ?0  nt  this  report  It  is 
fiOTTi  ths  infofrriasion  thai  the  Admimsiratjon  prepares  section  3  ot  the  c^ar1«r. 

The  names  of  the  subscribers  must  tse  IDENI ICAL  !o  their  s  gnaltres  on  she  Or'janiiatMin  Certificate 

C    SUBMITTAL  OF  CHARTER  APPLICATION 

In  addition  to  th:s  Investigation  Report,  thfi  fo!lo«mg  should  be  subrittted  to  the  apprtipiiate  regional  directoi  o5  NCUA: 

1 .  Ovganizafion  Cferf ificafe,  NCUA  A008  -  two  tM>tari2ed  originals  At  least  seven,  but  no  more  (hen  ten  persons,  must 
Sign  boih  copies  ct  the  orgsnizatton  certrtics'e.  Signatutes  on  both  cop-es  muii  be  identical.  The  person  edn-.inistering  the 
oath  must  no!  be  one  of  tr.e  subscribers.  The  osth  on  both  copies  (ft  the  organization  cenificate  nmst  be  executed  and  show 
the  notary's  seal  and  date  the  comrritss^on  espi:es  as  required  by  S'ate  law; 

2  Report  of  Ottical  and  Agteenr*nt  to  Serve,  NCUA  401?  ■  one  original  for  each  board  member,  oedii  commmee  membei, 
and  supj^aiEory  commiitee  member; 

3  Application  and  Agreements  tor  lnsurar>ce  of  Accounts.  NCUA  9500  ■  one  onginal, 

A.  Business  Plan  -  refer  to  Chapter  1  of  the  Cttartering  end  Fieid  of  Mtfnbership  Manual  fo»  a  discussion  of  the  cotiv 
ponents  of  an  acceplab'e  business  plan 
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(Noie  to  Organizer)  This  reptn 
under    Submittal  o»  Charte  • 


1      Proposed 
name 


Second 

choice  _ 


2.     Contact 
Person  _ 
Address 


3     The  credit  union  will  .m  ntai.i  (ts  offices  at 


3a     Proposed  permanent  nn  aiiing  address  of  credit  union 


4     Define  proposed  field  of 


5     The  board  will  have  (an 
3  '0  7) members 


Report  cf  Official  and  Agreefient 
B.  ECONOMIC 


members;  the  credit  committee  will  nave  (an  odd  number 
tie  supervisory  committee  will  have  (3  to  5) members.  Each  official  must  complete  a 


GENERAL  INFORMATION 


1    Po'eniial  membership . 
NOTE:  Number  of  i 


emp  syees 
P'Opulation  per  most  recent  c  msus 


2.  Potential  interest  (survey  (Jesuits). 
NOTE:  Sample  must  coi  sist 
Number  of  people  survi  lyed 
Number  of  people  respi  inding  to  survey 
Number  of  people  pled( 


Number  pledging 
Total  dollars 


4.  Are  officials  of  the  sponsoi 
NOTE:  Attach  letters  of 
business,  civic,  or  other 


For  Paperwork  Reduction  Act 


V 


FEDERAL  CREDIT  UNION  INVESTIGATION  REPORT 


form  must  be  filled  <n  compiefeiy  and  submitted  with  the  other  comp-eted  forms  listed  on  page  8 
Application.-  Please  refer  to  page  7  for  instructions  n  completing  this  report 

A.  INFORMATION  FOR  CHARTER  AND  BYLAWS 


Federal  Credit  Union 
Federal  Cred.!  Union 


Business  Tel  _ 
Residence  Tel. 


(City.  State.  County.  Zp  Code) 


membership 


odd  number.  5  to  15) 


«o  Serve  (NCUA  4012)  which  is  to  be  submitted  with  this  investigation  report 
ADVISABILITY  OF  ORGANIZING  PROPOSED  CREDIT  UNION 

(Attach  a  separate  sheet  if  space  available  is  not  adequate) 


for  occupational,  active  members  for  associational  (or  families  for  religious  groups),  or 
for  community-type  fields  of  membership 


of  a  minimum  of  250  potential  members.  Copy  of  survey  form(s)  utilized  should  be  attached 


ng  an  initial  deposit 
Tdtal  dollars  pledged  $ . 

systei  fiatic  savings 

pled(  ed  (per  month)  $ 


3.  Number  of  persons  attend  ng  the  charternDrganization  meeting 


favorable  toward  the  proposal  to  organize  a  credit  union? 


support  from  company  officials  (occupational-type);  association  officials  (associational-type) 
comrfunity  organizations  (community-type). 


Notice,  sea  page  7. 


NCUA  4001 
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5  What  facilities  and  assistance,  if  any.  will  the  sponsor  provide? 

Office  Space  (Describe) 

Office  Supplies 

Payroll  deductions 

^  Funding  for  slan-up  costs,  if  so  S 

Othei  (Describe) 

6  Is  credit  union  serv'ice  now  available  to  any  members  of  the  group? 

If  so,  explain  the  nature  and  approximate  extent  of  overlapping  of  such  service  wth  the  field  of  meTibersh.p  proposed  m  this 
appticaton,  i.e.,  employees  who  are  labor  union  members  eligible  tOr  membership  m  another  credit  union  on  en  assodat'one' 
basis,  labor  union  members  who  are  eligible  for  credit  union  memoership  on  an  occupational  basis,  communiry  residents 
who  are  eligible  for  credit  uniOn  membership  in  occupational  or  esschriat^onal  credit  unions  loceied  w.thm  the  proposed 
b-Dundanes. 


7,  Wha:  pcieit^al  dificulties  do  you  detect  in  the  elected  ofiC'SIs  carrying  out  their  manage-.eni  responsc-Miies  o-  in  t^e 
FCU  achiev:ng  its  stated  objectives? 


NOTE  TO  ORG.ANiZER  Tne  officials'  p.i-ojected  goals  for  sha'-e  growth  must  be  reco-ded  m  the  business  pier 
8    Wha:  prov  S'Ons  have  bee-  made  to  overcome  potential  tfifficult'es'' ^___ 


\ 


Dates  0'  p.a"ie3  contects  by  cgan.ze'  to  determine  progress  and  to  assis;  the  group 


(Daiei 


(Date; 


(Rev  2/89) 
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SPECIFIC)  INFORMATION  -  OCCUPATIONAL  CHARTER  APPLICANTS 

9     How  long  has  the  sponsjsr  company  been  in  existence? 

;  Lowest  numt)er  during  the 


10.  What  was  the  highest  number 
past  three  years 


11.  Are  there  any  contempt  ited  changes  in  the  corporate  structure  of  the  company? 


13.  Are  there  any  negotiatibns 
pages? If  yes 


14.  If  the  credit  union  cannot 
effectively  with  the  members. 


15.  If  the  employees  to  be  seilved 
corresponding  number  of  em;  loyees 


of  employees  during  the  past  three  years? . 
If  a  large  variance,  please  explain.  . 


■  If  yes.  explain 


12.  Have  there  been  any  sidnificant  changes  m  the  corporate  structure  Jn  the  past  three  years? 
please  explain 


•f  yes. 


now  in  progress  between  management  and  labor  that  could  lead  to  wort?  stop- 
,  please  explain 


0  perate  on  the  employer's  properly,  explain  how  the  credit  union  will  be  able  to  transact  business 


by  the  credit  union  worV  in  more  than  one  location  or  city,  identify  each  location  with  the 
working  at  each. 


16.  Are  ttiere  other  employees  t>i  the  company  who  are  not  being  included  in  the  proposed  field  of  membership? 

If  so,  give  the  number  and  location  of  the  other  employees  and  explain  why  a  credit  union  is  being  proposed  for  this  group 
only. 


NCUA4001 
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SPECIFIC  INFORMATION  -  ASSOCIATIONAL  CHARTER  APPLICANTS 

17.  State  the  purpose  and  goals  of  the  organization  sponsoring  this  charter. 


18.  List  the  types  of  activities  and  their  frequency,  which  the  organizatton  sponsors  that  provide  contact  among  the  members 
and  from  which  common  loyalties,  mutual  benefits,  and  mutual  interests  are  developed  


19.  In  what  year  was  the  organization  established? 
headquarters  located? 


Is  It  incorporated? 


Where  IS  the 


20.  Give  Statistics  as  to  trends  In  membership  during  the  last  five  years. 


21.  What  is  the  frequency  of  members'  meetings? 
required 


22.  State  the  geographic  territory  where  members  reside 


Average  attendance . 


Dues 


23  Except  for  telrgious  and  labor  union  groups,  obtain  a  copy  of  the  current  bylaws,  the  constitution  or  articles  of  incorpora- 
lion,  and  recent  financial  statements,  i  e.  balance  sheet,  and  income  and  expense  statement.  Submit  these  documents  with 
this  applicatic'. 

24.  If  the  bylaws,  constitution  or  articles  of  incorporation  provides  for  more  than  one  type  of  membership  and  if  all  classes 
of  membership  are  to  be-included  in  the  credit  union's  field  of  membership,  provide  justification  for  the  inclusion  of  other  than 
"regular"  members. ^__ 


25    For  labor  union  group  only,  complete  a  through  c: 

a.  State  the  number  of  labor  union  members  at  each  place  of  employment. 


b.  State  the  total  number  of  employees,  whether  union  members  or  not,  working  at  each  place  of  employment.  Give 
8  breakdown  of  union  versus  nonunion  employees 


c    What  has  been  done  toward  organizing  a  credit  union  on  an  employee  basts''  Discuss  fully 


NCUA  4001 
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SPECIFIC 


26   List  the  factors  or  conditic  is 


27   If  the  area  to  be  served  by 
a  part  of  such  metropolitan 


area 


28  Which  business,  civic,  or 
pledged  including  the  names 
individuals. 


30.  Are  there  currently  any  state 
If  so.  provide  a  list  of  the  credit 


INFORMATION  -  COMMUNITY  CHARTER  APPLICANTS 

vi/hich  make  this  residential  unit  a  logical  group  for  credit  union  operation 


the  credit  union  is  adiacent  to  any  major  metropolitan  area,  explain  »fhy  rt  «  not  considered 


ojher  community  organizaJiois  s^sport  the  proposed  credit  union?  List  and  show  the  support 
i  nd  titles  of  officials  who  were  contacted.  Obtain  and  attach  letters  of  support  from  these 


29   Provide  a  map  which  clear  y  outlines  the  credit  union's  proposed  community  boundaries. 


Of  federal  credit  unions  operating  within  the  proposed  community  boundanes? 
union's  names  and  mailing  addresses. 


31 .  List  any  other  financial  institi  »tions.  i.e.  banks,  savings  and  loan  associations,  etc.  located  within  the  proposed  community 
boundanes.  ■-    ^  r 

;.  CHARACTER  AND  FITNESS  OF  SUBSCRIBERS 

1.  List  Of  subscribefB  who  have  signed  the  organization  certificate  (7  f»ot  more  than  10  persons).  Names  should  be  IDEN- 
TlCAL  to  signatures  on  the  organization  certificate  (NCUA  4008).  Each  subscriber  listed  below  has  subscribed  to  at  least  one 
Share  tn  accordance  with  Sectidn  103  of  the  Federal  C<edit  Union  Act- 


Name 

Address 

Occupation 

Years  of  Residence . 


Name 

Address 

Occupation 

Years  of  Residence . 


Name 

Address . 


Occupation 

Years  of  Residence . 


Name 

Address 

Occupation 

Years  of  Residence . 


Name. 


Address 

Occupabon  

Years  of  Residence . 
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Nam© 

Aa^;esE 

Occupation      - 
Years  ct  Res;3enc3 . 


«^^ 


Narr.o  _ 
AddresF 


Occupation 

Years  of  Residence . 

Name 

Address 


Occupation  ____^ 
Years  of  Residence . 


Name 

Address 

Occupation 

Years  of  Residence . 


Name . 


Address . 


Occupation 

Years  of  Residence . 


2.  Are  all  of  the  subscribers  within  the  field  of  membership? 
group  described  m  the  definition  of  the  field  of  membership?  . 


Do  they  appear  to  be  fairly  representative  of  the 
If  not.  explain 


3    Does  your  investigation  indicate  that  the  subscribers  are  persons  of  good  character? 


tf  not,  explain 


4.  From  your  investigation,  is  it  your  judgment  that  the  directors  and  committee  members  are  persons  of  good  char- 
acter, and  that  they  have  the  ability  and  determination  to  operate  a  credit  union  satisfactorily? if  not, 

explain 


5.  Does  11  appear  that  there  are  any  factions  within  the  group  which  may  rendei  smooth  and  efficient  credit  union  operaliors 
difficult? .  If  so,  explain 


6.  Is  there  any  indication  that  the  proposed  credit  union  would  be  us?d  for  selfish  gain  by  any  person  or  group  of  persons 
within  the  group  to  be  served? . 

7.  Is  an  application  for  a  State  charier  now  pending? . 

8.  Has  the  group  ever  had  a  credit  union? .  H  so,  when  did  it  liquidate  or  merge? 


ANY  ADDITIONAL  COMMENTS  OR  INFORMATION  THAT  IS  DEEMED  PERTINENT  OR  HELPFUL  IN  GIVING  CONSIDERA- 
TION TO  THIS  APPLICATION  SHOULD  BE  INCLUDED  AS  AN  ATTACHMENT. 


The  undersigned  certifies  thai  to  the  best  of  their  knowledge  and  belief  the  above  information  is  true  and  correct. 

,  Organizer 


I  do  (do  not)  recommend  that  a  charter  be  granted  to  this  group. 

Signature 


Organizer's  Address 
Telephone  No  


Date. 
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ova  ^o  3!3>00'5 
£tpirat:or  9-30-92 

Pvo''C  rvpyv-g  CKir^or  tor  tfi/s  cc'^-ton  n 
etsvrg  aalB  lasOeO,  arc!  corrp^^:'!.  ana 
coD^ctor  ol  mfonnaf)or<,  including  a  jgesrxyi 

fi^or-ai  C-^tf/f  Union  Admmistraoor 
Ar^r  ry^tr/a  Ctae 
'  r76  0  Zr9^l  NM 
\fi3%^in^or  D  C    20456 


The  subscr.ser  should  sk'aci  a  name  ' 
^escriae  the  group,  the  name 
Since  t.'-.e  name  seiecied  shoo 
Choice. 


'c  the  proposed  credtl  union,  desirably  a  short  one  Although  it  need  not  fully 

I  hciiid  no:  be  misleading  Tt-.e  las!  three  words  m  the  name  must  be  'Fedaral  Credit  Union  " 

rot  duplicate  exacil/  the  r.^me  of  an  existing  credit  union,  item  1  pro/des  space  for  a  second 


The  territory  of  operation: 
o?  !he  credit  union  will  usually 


The  proposed  field  of  mdmbershi 
credit  union  is  to  serve  or  the  a 
of  the  field  of  membership  shou  d 
names  Any  segment  of  a  large  r 
ccmrror:  bond  and  sa.mples  a 


With  the  guidance  of  the 
aid  credit  committee  membef^s 
visory  committee  is  appointed 


jrgariizer.  tne  subscribers  to  (he  Organization  Cemficaie  decide  on  the  number  of  directors 
The  board  and  credit  committee  nmis!  be  composed  of  an  odd  numoer  of  members.  The  super- 
>y  tne  boa'd  of  directors. 


B.  ECONOMIC 

This  section  of  the  report 


compact  less 


based 


The  size  and 
The  nature  of  the 
The  attitude  of  the 

a.  (if  occupational  bas^d 

b.  (if  associationai 

c.  (if  community  based 
tions  in  the  area  to 

The  facilities  available 
The  availability  of  exis  mg 
Other  facts  to  suppo.i 


..  iftj-^slvn  .s  tsvmelad  to  ave'ags  4  hours  p«r  rssoor.sa  mctjOing  p>e  fma  for  ^■Jxiw'-g  -nstr-cbons  iearcnmo 
rsvmnnq  me  cotktct-or  of  mformaboo  S^rd  commarts  ragvatrg  tms  bcrfan  asimam  or  any  olr.ar  asoact  o>  W/s 
wvs  'Of  faOJdng  this  Outten  to  ^^ 

a-'d  to  O't-ce  at  Uarag^r'ant  and  BLrOgei 

Wss^.Tipfon.  D  C    20S03 


INSTRUCTIONS 

A.  INFORMATION  FOfl  CHARTER  AND  8YLAWS 


of  a  Federal  credit  union  ,s  described  m  the  fietd  of  .Tiembersnip.  item  4  The  principal  office 
be  ma.ntained  at  a  loce'ion  oesc-ibed  in  the  field  of  membership 


p  should  be  defined  so  clearly  that  it  leaves  no  room  for  any  doubt  as  to  whom  the 

ea  in  which  it  is  to  opera'e.  Corporations  and  other  organizations  referred  to  in  the  definition 

be  designa'ed  by  the  e«act  names  rather  than  by  some  local  or  popular  contraction  of  these 

organization  should  be  identified  with  the  parent.  The  field  of  memfcers.'np  for  each  type  of 

discussed  m  de!ai!  jn  Chapter  1  of  the  "Chartenng  and  Field  of  Membership  Manual  " 


ADVISABILITY  OF  ORGANIZING  PROPOSED  CREDIT  UNION 
contains  information  on: 


of  the  group; 
contDon  bond; 


fip<d  of  membership)  management  of  the  sponsor  organization; 
field  of  membership)  officers  of  the  spon.sor  association; 
ioid  of  membership)  community  leaders  and/or  officers  of  prominent  associations  or  orgamza- 
ae  served; 

for  credit  union  operations; 
credit  union  service,  and 
potential  for  successful  operation. 
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This  section  of  the  rep-ort  should  coniain  in'ormaison  on  the  rranagemenl,  a&sociaiiGn  oi  civfsc  leaders  contacted  th&f 

ir.ier.d  ic  suppon  or  ut-lize  the  credit  union  In  thc&e  case;  w^erp  certain  forsont  in  the  are?  ere  Of  pcsed  ?c  the  cred'f  trn-o-^. 
(hf  cTcan:?e'  Ehotiid  pcini  out  tha  factors  which  snd-rate  tr.&t  \tpi  gioup  will  be  efcit  ?,o  ove-come  '.hiS  henditap 

Cleric;:'  -^SEiiisnce  ai  Ipssf  during  tne  V.tfi  fe.ii  mcriir,c  o!  cpe:£:,cn.  peyrci!  t^sV.'.ons..  fcnd  of  ce  spect  e'6  aet.ssfc'e 
aiQi  m  the  devfcicprr.er.t  of  3  c.sd;?  uniors  Fara  ?oi  ov»>rco:Ti.n()  &r,y  obs'eJes  to  efer*  ve  cperaticn  Si.ch  in  lack  d  c?5iu3 
space  or  scstieied  f:-eld  D-i  '-Emtjership  shcs^^d  fof  C^rcs.reci  bTisfi/  ^  n-.OTf/  spEne-  ss.  nep-c'ed  tt.ar>  thai  p'.ovitTfd.  a  strafe's 
^hf-*^!  rr;ay  be  lir-eJ 

C  CHAFf.AC;TE,R  A«r»  FU^tSS  OF  SlIBSCRiBtRS 

ir.t'  narres  8Rd  adcitesEPs  c^  V;ja  &t.'fcscrit«:!.s  sNoi,-'(3 1.*/  5i»coca€^  ieg:biy  tncl  cor>p'e5«!y  ir;  uerri  20  of  tf:;r  rfc;;orJ  n  iii 
fiO'Ti  this  in'orma'ion  inai  irc<  AdminiEfraTf»r»  prfipsrps  <:f^ii;nf>  3  of  t^*  charter 

ThE  namps  of  sv^e  sutr^cifcar?.  DiJiJ  b**  tDPWTICAiL,  "r-  .r>»"t  i.*{;r<,5.'dreT.  en  ff>«  C!i.3Ti.2;sJ!on  CsT-'iJicat?) 

D    Sl'iEf*liTTAl  Of  CHARIER  APPIICAT'ON 
in  eocjDjr.n  <o  ttiiE  InvesiiQaiion  Rb^oti,  \t>ei  5i<ilc*/jrg  shcjit  tm  •uCminccl  to  Sf?  tpptopnalp  legfcr.a^  dJTbctor  Cl  NCUA 

1  C.5.ani.-£licr,  Ler.^;r.c^f,.  fviCUA  Ci/.b  ■  v^o  no,\h'.i-~^  cfffiineis  (■■''  !'fc-2?l  jeve-,  tii  '■.o  mcnp  tt,br,  .'f.';  (.-srjors,  ir-.usi 
Mgn  fc:.'.n  copies  of  t^e  organizaticri  cafiitxsfe  £.Qr,aiur<='S  c:t»  fcni'i  rcpies  must  be  idenlicsV  Tfie  person  admini^lsririQ  the 
oath  t;:^v.  rci  t,s  one  &<  tne  £.;bsi:;r't««.  Th«  ca.ih  en  bcih  co-p.«s  erf  tr>e  orgen!ratiCN-i  ceT*:fic«5«i  m-it  fce  evecutpd  and  sfnow 
the  r.c'5%  i  sesi  ard  dsH,  *he  cc'mrT.'ssior'  e/!pi-er,  ss;  »sc;jtifrcJ  by  S'.fc.e  ie*.. 

I  ^  d-jon  ol  Ofliciai  and  Agreerrierii  ic  Senre,  WCUA  4CT2  one  orgireJ  tct  vbcLf  te;^jd  n*TTJber.  credr' uxnrtittee  membw, 
a"d  5  ijj..e.rtf 'sory  ccrTiiTiiriee  Jr;err,t3er; 

3    Appi;c&i;Cn  anc!  Agrfaennpntf,  foi  inruri-rcp  ol  Ac.'OLTift,,  UC-JA  t-E!X)  -  cne  oriQinal, 

4,  By!- mess  Pian  -  r^'er  to  Chaptcjr  1  of  the  Crmnsmg  ana  Field  of  Mamtorstiif)  Msnual  ^ut  »  dc^cuision  of  V*)  cont 
P'fjrie-i'iJ  o'  £ri  »c cept?.b!e  busdtess  plan 
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APPLICATION  AND  AGREEMENTS  FOR  INSURANCE  OF  ACCOUNTS 

Date 
TO    The  NaJional  Ci'edit  Uiion  ACrr, .?  sfatson  Boa^d  'Board) 


The  proposed 


(City) 


applies  tor  insuranca  o*  us 
of  insurance,  hereby  agrees 


actoonTs  as  prcw.aed  m  Tit'e  »  of  ?>i8  Federal  Cred--'  U'^'on  Act,  a-'d  .a  ccsde'^ation  of  the  granting 


1    To  pay  the  reasonat}>e 
the  eligibility  of  the 


cos!  o'  sucn  exannTat»ons  as  ife  Board  may  dee-n  necessa-y  ^n  co";oecf'cn  ^nh  deiermiring 
application  for  insurance 


2  To  permit  and  pay 
be  necessary  for 


tAe  reasonaoie  cost  of  such  examinations  as  m  {.*)e  judgment  of  tne  Bca'd  may  from  time  :o  time 
th^  protection  of  the  fund  a.id  of  other  insured  credit  unions 


3  To  permit  the  Board 
public  regulatory  ai^hority 


4  To  provide  protecti 
in  the  form,  and  m 
and  operates 


dn  and  indemnity  against  burgiary.  defalcation,  and  other  Si.Tniar  i.-'Surabie  losses,  of  the  type. 
4n  amount  a!  ieast  equal  to  Jhat  required  by  the  laws  under  *hich  the  credit  union  is  organized 


5  To  mamta-n  such  regular  resen/es  a§  may  ae  required  by  Section  1  ?6  of  the  Feds-ai  Cred  t  Union  Act 

sflecial  re3e'"/9s  as  the  Board,  b,  regulation  or  m  specai  cases  n-a/  requre  for  proteit-ng  the 


6  To  maintain  such 
interest  of  member? 


7  Not  to  issue  or  have 
rot  been  approved 


8  To  pay  and  maintai 

9  To  pay  the  premiun- 


fO  To  comply  Mviih  the  i 
pursuant  thereto 


1 1   To  permit  the  Boaro 
furnish  such  mformit 


\2  To  comply  with  Title 
be  hereafter  promu! 


We.  the  undersigned,  cemty 
submit  the  Schedules  descn 

Schedule  Uo 


We.  the  undersigned,  further 
or  employee  of  this  credit  um  )n 
as  noted  in  attachments  to  tliis 
a  criminal  offense. 


cn:«f  Exec 
Note:  A  willfully  false- certification 


Federal  Cred-t  Union.' 


'Ma,  -g  »3d'9*st 


to  have  access  to  any  mforma:  en  or  report  with  respect  to  any  enar^-oavon  made  b/  or  for  any 
and  furnish  such  addiJior^ai  information  with  respect  thereto  as  the  Board  may  require 


outstand  ng  any  account  or  security  the  form  of  which,  by  regulation  or  m  special  cases,  has 
)y  the  Board 


the  cap'taiization  deoos't  required  by  Title  li  of  the  Fede-al  Cred'T  Union  Act. 
changes  for  insurance  imposad  by  Title  II  of  the  Federal  Credit  Union  Act 
riquirements  of  Title  II  of  the  Federal  Credit  Union  Act  and  of  reguia?«ons  prescribed  by  the  Board 


to  have  access  to  all  records  and  information  concerning  tne  af^a"s  of  'ni  credit  union  and  to 
ion  pertinent  thereto  that  rne  Board  may  require 


18  of  the  United  States  Cede  and  other  pertinent  Federa'  statutes  as  >ne/  may  e«ist  or  nay 
Ifcated  or  amended 


:o  the  correctness  of  tha  information  submitted  In  support  of  this  application  the  undersgred 
)ed  below 


Title 


certify  that  to  the  best  of  our  knowledge  and  belief  no  proposed  officer,  committee  member, 
has  been  convicted  of  any  criminal  offense  involving  dishonesty  or  a  breach  of  trust,  except 
application  We  further  agree  to  notify  the  Board  if  any  proposed  or  future  officer  commits 


Otticar  Cht'  F-naica'  0**ce' 

is  a  criminal  offense  US  Code,  Title  18  Sec  1001 
NCUA  9.'500 
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CERTIFfCATION  OF  RESOLUTtONS 


FEDERAL  CRED!T  UMON  (PROPOSED) 


We  certify  that  we  are  the  duly  elected  and  qualtf;ed  chief  executive  office'  and  recording  officer 
of  the  above-named  proposed  Federal  credit  union  anc  that  at  the  charter-organization  meeting 
the  board  of  directors  passed  the  following  resolution  and  recorded  it  m  its  minutes: 

,'  Be  It  resolved  that  this  credit  umon  apply  to  the  National  Credit  Union 
Administration  Board  for  insurance  of  its  accounts  as  provioed  m  Title  If  of 
the  Federal  Credit  Union  Act. 

Be  It  further  resolved  that  the  pres  dent  and  treasurer  t>6  authonzed  and  dt- 
rected  to  e,':ecute  the  Application  and  Agreerrients  for  Insurance  of  Accounts 
as  prescr-oed  ty  the  Board  and  any  other  papers  and  documents  re- 
ou"ed  in  connection  therewith;  to  pay  all  eirpenses  and  do  ail  other  things 
necessary  or  prope'  tc  secure  and  continue  in  force  such  insu'^ance" 


Chief  Executive  Officer 


Recc'c:r.Q  Office',  Board  of  Directc's 


NCUA  95D1 
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NATIONAL  CREDIT 


FEDERAL 


CREDIT  UNION 


(A  corporation 
tht  laws  of 


chartered  under 
the  United  State*) 


CHAI^TER  NO. 


UNION  ADMINISTRATION 


NCl)A4008 
1 
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FEDERAL  CREDIT  UNION 


Charter  No. 


TO  NATIONAL  CREDIT  UNION  ADMINISTRATION: 

We,  the  undersigned,  do  hereby  associate  ourselves  as  a  Federal  credit  union  for  the  pur- 
poses indicated  in  and  in  accordance  with  the  provisions  o1  the  Federal  Credit  Union  Act,  (12 
U.S.C.  1751  et  seq).  We  hereby  request  approval  of  this  organization  certificate;  we  hereby 
apply  for  insurance  of  member  accounts;  we  agree  to  comply  with  the  requirements  of  said 
Act,  with  the  terms  of  this  organization  certificate  and  with  alt  laws,  rules,  and  regulations  now 
or  hereafter  applicable  to  Federal  credit  unions. 


(1)    The  name  of  this  credit  union  shall  be 


_  Federal  Credit  Union. 


(2)    This  credit  union  will  maintain  its  office  and  will  operate  in  the  territory  described 
in  the  field  of  membership. 


2 


29110  Federal 
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(3)    The  names 
shares  subscribed  by 

NAME 


jind  addresses  of  the  subscribers  lolhis  certificate  and  the  number  of 
each  are  as  foilows: 


•1 


(4)    The  par  value 


ADDRESS 


SHARES 


of  the  shares  of  this  credit  union  will  be  as  stated  in  the  bylaws. 


(5)    The fieJd<»f-m0 nbershipshaH be4,n^rtedtoltesB*»awmg<hBto»te.«ing«m»mor^4jond: 


NCUA4008 
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(6)  The  term  of  this  credit  union's  existence  shall  be  perpetual:  Provided,  however,  that 
upon  the  finding  that  this  credit  union  is  bankrupt  or  insolvent  or  has  violated  any  provision 
of  this  organization  certificate,  of  the  bylaws,  of  the  Federal  Credit  Union  Act  including  any 
amendments  thereto  or  thereof,  or  of  any  regulations  issued  thereunder,  this  organization  cer- 
tificate may  be  suspended  or  revoked  under  the  provisions  of  Section  120  (b)  of  the  Federal 
Credit  Union  Act. 

(7)  This  certificate  is  made  to  enable  the  undersigned  to  avail  themselves  of  the 
advantages  of  said  Act. 

(8)  The  management  of  this  credit  union,  the  conduct  of  its  affairs,  and  the  powers, 
duties,  and  privileges  of  its  directors,  officers,  committees  and  membership  shall  be  set  forth 
in  the  approved  bylaws  and  any  approved  amendments  thereto  or  thereof. 

IN  WITNESS  WHEREOF  we""  have  hereunto  subscribed  our  names  this 

day  of 19  _. 


^ 


Subscribed  before  me,  an  officer  competent  to 
administer  oaf/js.  at 


CITY/STATE 


this 

19_. 
Signed 
Title 


day  of . 


(Notary  public  or  other  competent  officer) 
*  A!  ««««l  ••»»n  Signers,  noie  0'  whom  shouK)  tdrr.  niste'  the  aaTt- 
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APPMOVAL  OF  ORGANIZATION  CERTIFICATE 
i  UD  CERTIFICATION  OF  INSURANCE 


pro^' 


Pursuant  to  the 
foregoing  organJzatron  c 


day  of 


ister  /  Vol.  59.  No.  106  /  Friday.  )unP  3.  1994   /  Rules  and  Regulaiions 


isions  of  the  Federal  Credit  Union  Act  (12  U.S.C.  1751  et.  seq.).  the 
rtificate  and  insurance  of  member  accounts  of 


Federal  Credit  Union  are  approved  this 


,  19_ 


ROGER  W.  JEPSEN 
CHAIRMAN 

NATIONAL  CREDIT  UNION  ADMINISTRATION 
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REPORT  OF  OFFICIAL  AND  AGREEMENT  TO  SERVE 

TO  NATIONAL  CREDIT  UNION  ADMINISTRATION 

(Type  or  Print) 

Proposed ^  Fe<»eral  Credit  Uoion 

n  Mr.        D  Ms.  Title  of  Newly 

Name  Elected/Appointed  Credit  Union 

n  Mrs.      D  Miss ___^ Position 

Last  FifW  MkMW 

Maiden  Name  («  Di*»»f»m  Ffom  Atiov») '      

Address  (Res.) 

StrMi  Cty  Sum  ZipCoM 

Ptione  *■  Area  Code 

Place  of  Birth Date  of  Birth ; 

^"^'^'•"  Social  Security 

Employer _^^_^___  Number 

Type  of  Business _^ 

Number  of  years  with  present  employer Your  position  title 

Education  background  (circle  highest  grade  completed) 

1     2     3     4     5     6     7     8     9     10     11     12  1     2     3     4     (     )     MAJOR  FIELD  OF  STUDY 

(Grade  and  High  School)  (College) 

Other  training  or  experience ■ 

Are  you  willing  to  accept  the  position  of  trust  for  which  you  have  been  selected  and  to  remain  in  office  until 

such  time  as  a  qualified  successor  is  found? c  Yes    G  No 

Have  you  been  informed  as  to  the  general  duties  and  responsibilities  of  an  official  of  the  propoeed  Federal 

credit  union  and  are  you  witling  to  devote  the  time  rtecessary  to  iamiliarize  yourself  with  and  to  perform 

your  duties? G  Yes    C  No 

Estimated  number  of  hours  per  month  you  will  t>e  able  to  donate  as  a  volunteer 

IF  THE  ANSWER  IS  YES  TO  THE  FOLLOWING  OUESTION.  PLEASE  PROVIDE  INFORMATION  AS  INSTRUCTED  ON 
REVERSE  SIDE  OF  THIS  FORM: 

Have  you  ever  been  convicted  of  any  CRIMINAL  OFFENSE  involving  dishonesty  or  a  breach  of  trust? C  Yes    C  No 

To  facilitate  ttte  proceae  of  obtaining  a  credit  and  beckgrountf  chtek,  please  provide  the  foUowtng: 

1 .  Any  other  nances  which  you  have  used and, 

2.  Previous  address,  (if  your  address  changed  over  ttie  past  2  years). . 

3.  Name  of  Spouse ___^ 

READ  THE  FOLLOWING  CAREFULLY  BEFORE  SIGNING 

CERTIFICATION  AND  AGREEMENT  TO  SERVE: 

I  certify  that  the  information  provided  on  tt)ts  form  is  true  and  correct.  Fufttier.  1.  the  undersigned,  having  tieen  duty  designated 
to  occupy  the  position(s)  indicated  above,  do  hereby  agree  to  serve  in  the  above-stated  ofrice(s)  of  this  proposed  credit  union 
until  the  first  annual  meeting  held  in  accordance  with  the  Federal  Credit  Union  Act  and  the  bylaws  of  this  credit  union  ar«d 
until  the  election  of  my  successor(s).  I  further  pledge  to  carry  out  the  duties  and  fsaponsibilities  oommensuratt  with  said  office(s( 
as  promulgated  by  the  Federal  Credit  Union  Act  and  the  bylaws  of  this  credit  union,  t  tiave  read  the  Privacy  Act  ftfetica  oa 
the  reverse  side  of  this  form. 
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Oatt 


Signatjra 


Witnats 
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PRIVACY  ACT  NOTICE 


I  The  Privacy  Act  ot  1974 

of  the  intcKmafion  solicited  by  th 
in  this  form  is  requested  tor  the 
tior  in  this  torm  wilt  be  primarily 
However,  this  torm  may  be  d 
that  office,  an  appropriate 
employees  ot  a  Federal  agency  fc 
for  disclosure  ot  your  social  sei 
union.  In  accordance  with  Secti 
on  this  form  V our  social  security 
by  this  'orm  No  penalty  will  res 
if  yoi  <io  not  provide  your  social 


(f  ubiii 


Fedeial 


0  1 


ic  Law  93-579)  requires  that  you  be  advised  as  to  the  legal  authority,  purpose  and  uses 

form  Pursuant  to  Sections  104  and  205(d)  of  the  Federal  Credit  Union  Act,  the  intormatlon 

f  urpose  of  completing  the  investigation  required  to.  a  new  Federal  credit  union.  The  informa- 

i  sed  in  considering  the  soundness  of  the  management  for  the  proposed  Federal  credit  union 

■•"sed  to  any  of  the  following  sources  a  congress.onat  office  in  response  to  your  inquiry  to 

',  state  or  local  authority  in  the  investigation  or  enforcement  of  a  statute  or  regulation-  or 

'  audit  purposes.  Failu'e  to  complete  this  form  or  omission  of  any  item  of  information,  except 

ity  number,  may  result  in  a  delay  m  the  process  for  charie-ing  the  proposed  Federal  credit 

i  792  36  Of  NCUAs  regulaiiofis.  you  are  not  required  to  furnish  your  social  security  number 

number,  it  voluntarily  provided,  will  be  used  to  more  easly  verify  the  information  required 

'  to  you  as  a  management  official  or  to  the  chartering  of  the  proposed  Federal  credit  union 

security  number 


Funhei  information  needec 


CR!Mi\AL  OFFENSE 
Nature  ol  otfer>se . 


Date  of  occur-ence  _ 
Sentence  con^e'red. 


CRIMINAL  OFFENSE  GUID 

Tne  Fese'a;  C'ec  '.  L'mon  Ac 
n-in)s'ra;cr  no  pe-son  shall  ser\e 
been  convicteo,  o-  who  is  hei-ea'te 
Admin. *tratc'  ''■  r^ia'^'^q  s  dete'r^ir 
is  aua'i'ec  to  sf.e  a?  3-  officiai, 

I*  the  Beard  iselieves  that,  m 
v-e  arpoirr.men!  the,  w.!'  so  adv:se 
that  ;ne;  cannc?  in  good  conscten 
that  ano'he-  ^eso-  te  selected  for 
to  Sarve 


An  ind:ca;'0'-.  0*  whether  !he 
to  se've  as  t^easi-'e'  Eond^nq  cc.~ 


sfer/  Vol.  59.  No.  105  /  Friday.  June  3.  1994  /  Rul 


es  and  Regulations 


if  answer  to  CRIMINAL  OFFENSE  question  or,  reverse  S'de  of  form  was  YES. 


Da'e  of  cc".ViCtior 


(Arac-  a  s«pfi-a:e  s^oei  li  space  p-j,  c?c  >s  ^c  asecs 


ELINES 

Subchapter  II.  secnon  2C5(d,,  rea^.'es  tnat.  -Excep;  w  th  the  wr,ner,  coisem  o'  the  id- 
is  d'rector,  officer,  comir,;nee  me-i-er.  or  emp-yea  C  a-^  msu-ed  CPdi!  un>c-,  who  ^=s 
conv.cted.  of  ar.y  cnm.^a;  rf ensft  iavctv.r>g  d  5^c.nes•y  cr  breach  of  trust  '■  To  as-.st  th= 
a:  en  0'.  the  f.iness  of  a  person  wno  is  ss;ec:ec  io  seve  and  who  the  organizer  believes 
ne  specific  information  above  w  i!  .neea  to  be  fuTsiec 

view  of  the  facts  p-ece-^ted  and  the  sate  C  t^e  o-e-se.  the,  can  g,.e  the  r  coi^sent  'o 
;hat  pe-son  ,n  w.tr.g  If  ct  :.he  ot^er  la-.d.  the  Eoa'c  bet.eves  after  care'ji  conside-ticn 
give  their  wrmen  consent  to  the  appomtme-:  the,.  -^  ::  contact  the  orqanizsr  and  ask 
he  pos.tion  The  person  selected  w;!l  have  ic  ccr-pie-.e  a  Report  of  Off .cafaid  Aa-eemeni 


e 


c-cing  company  woui;  ag-ee  to  pro^de  coverage  s-^o-jld  be  included  if  the  pe'so-:  is 
paiy  agrees  tc  pi-ovide  coverage    Z  Yes      "Z  No 
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APPLICATION  TO  CONVERT  FROM  A  STATE  TO  A  FEDERAL  CREDIT  UNION 


The. 


porated  under  the  laws  of  the  State  of 


Credit    Union    of . 


(C'ty). 


(S;a;e;     inccr- 


on 


19 .    by  decision  of  its 

board  of  directors,  hereby  makes  application  to  !he  National  C.-edit  Union  Adrnmstration  to  conven  to  a  Federal  credit  union 


I.  Field  of  membership  of  State-chartered  credit  union     (Use  exact  wording  of  charter,  atides  of  mcorpcat-on  or  bylaws 
as  amended  to  date.) 


2   Is  proposed  Federal  charter  to  cover  same  field  of  membership?    Yes 


No 


If  answer  is    No."  explam  fully 


3.  Siandaf^d  financial  and  stat.stical  reports  as  of . 


.  19 .  or  comparable  forms  of  repots  cetified 

correct  by  the  treasurer  and  verified  by  the  af -davit  of  I'^e  president  or  vice-president,  are  anacned 

4.  A  schedule  of  delinquent  loans  classified  2  to  6  months.  6  io  12  months,  and  i2  months  and  over  delinquent  .s  anached 
(As  a  minimum,  schedule  should  include  for  each  delinquent  loan:  loan  cate  last  payment  date,  unpaid  balar^ce,  secu'ity. 
and  comment  on  collectibility ) 


5  The  following  policies  on  loans  to  members  are  c-jrrentiy  m  e^ect  m  this  credit  union 

0 

a.  Interest  rates  o      lans:  


b.  Charges  incident  to  making  loans  which  are  passed  on  to  borrowers 


c.  Maturity  limits: 


d.  Unsecured  loan  limit: 


e   Secured  loan  limit: 


t.   Types  of  security  accepted: 


g.  Requirements  of  amortization  (Repayment  requirements) 


6.  Attached  is  a  list  of  unsecured  loans  in  excess  of  the  amounts  stipulated  m  the  Act.  (For  each  loan  show  account  number, 
original  amount,  terms,  and  unpaid  balance.) 

7.  Attached  is  a  list  of  loans  with  maturities  in  excess  of  i>ertoi3s  stipulated  m  the  Act  and  the  NCUA  Rules  and  Regulations 
(For  each  loan  show  account  number,  original  amount,  terms,  unpaid  balance,  and  security.) 


NCUA  4.J01 
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8  Types  01  accounts  which  m  jmOere 


9  Descruse  any  reai  estate  o-  ned  by  c^et,t  «t^.oti,  includ.-ng  a  :.si  of  /.s  cuuent  mer^^-  v.},.e. 


ft)   Descnbt/  and  list  eny  (tjvbs 
107(7),  FefleTii!  OsdM  Uni; 


1 1    ^J3^^*s  and  (ocaticns  c1  et 

pt.rv.etv  ot  dwpnsit  pc-*ers 


i  iulho,;.cd  by  Secfon  107(8)  o?  the  Fede-al  Cred/u'jn  Act  '  -=VOnd;h« 


'.T  D^'.i'.te  any  sen/ices  rend^'ed 
«:_-  '  o:  n-:enbers  and  ms 


a  t,ng  Joans  to  niembsis 


■t3  Cssctibi?  w,rtat  you  prapo&e  s 
Credit  Union  Act:  


14  Gfv©  specific  lea&or.'E  as 


to  ^  r 


We  hetefcy  authorae  tfie  Natxjne 
exanijnahoji  fee  m  accordance 


We,  the  undersigned 


UwOHOt ^__ 

That  ««  are  the  doty  etecled  Ctiie 
O^  statements  mad©  m  this  Appt 
are  true,  complete,  end  correct  to 


^ajereqii^  or  are  pe^rr^med  to  msir.tain:  St^are  D  Deposit  D  Other  D  (describe): 


rnenis  Which  are  o.i5.d^  Vi  the  .r^ve^trre,.,  ;;o«sr.  cf  FsderaJ  credri  ^rucns  (ReJBr  Jo  S^Ovn 


led  to  or  on  fcehs.1  of  r«e:T,t*rs  or  ot  the  puW-t.  o5r=e>  yhar,  accepkng  and 

.no  Joans  to  Ttwmtwr,;*.-  *•    j  «'*' 


rrainistr.ing  ac- 


do  atcul  any  pci.t.es,  psccedwes,  ?is«s  or  fiaa-.!«-es  wfucfi  do  nt 


net  cotT^jty  With  tho  Federal 


f>y  you  desire  to  rcr.v-en  to  a  Fede^a!  credit  union. 


wrh 


SectHjn  701  6  of  the  Natural  Credit  Ur..on  Adrr-ir^^^Jration  Rutes  and  Regu  Jons 


Chiet  Financial  CWicsr  of  the 


Chief  ExectiJive  Otticer  and 
Ciedri 


--   ,  State  of 


,  certify: 


~~SrSSSP=== 


(C(  if  ion 


TITLE 

(CHiEF  EXECUTIVE  OFFICER) 


TITLE: 

<CHJEF  FifvJANCIAL  OFFtCER) 
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NOTICE  OF  MEETING  OF  THE  MEMBERS 


FEDERAL  CREOIT  UNION 


(City)  (Sote) 

THIS  PROPOSmON  WILL  BE  DECIDED  BY  A  MAJORITY  OF  THE  MEMBERS  WHO  VOTE 

Notice  is  hereby  given  that  a  meeli.^g  of  the  me.nbers  of 

Federal  Credit  Union. ~~ 


has  been  caSled  and  will  t>e  held  at 

on 19_ 

voting  upon  the  following  res-3lution. 

"RESOLVED.  That  the  


at 


o'clock. 


M.  for  the  purpose  of  considering  and 


Federal  Credit 
and 


Union  be  converted  to  a  credit  union  chartered  \jr2er  the  laws  of  the  State  of  

that  its  operation  under  Federal  charter  be  discontinued. 

RESOLVED  FURTHER,  That  the  beard  of  directors  and  the  officers  of  this  credit  union  be  and  are  hereby 
authorized  and  directed  to  do  ah  things  necessary  to  effect  and  to  complete  the  conversion  of  this  credit 
union  from  a  Federal  to  a  State-chartered  credit  union" 

The  board  of  directors  of  this  credit  union  has  given  careful  consideration  to  the  advantages  and  the  disadvantages 
of  the  proposed  conversion  and  believes  it  to  be  m  the  best  interest  of  the  members  for  the  following  reasons   


The  proposed  conversion  would  result  in  the  following  disadvantages  or  adverse  changes  in  services  and  benefits  to 
the  memtwrs  of  the  credit  union:  ^ 


NCUA  4221 


2i)llH 


F*;derul  Ki 


I^Ktgist:;r  /  V(,}.  59    Nu    W'6  I  ITid.-.y.  |,jn.>  ;<     1<W   /  |>„f..     .  ...,  „        .  ,. 


The  beard  of  drectors 
The  rrerrbers"  accounts 


r  k: 


Anached  is  your  ballot 
f-io  ot  the  proposal   If  you 
ti  poslrrarked  no  later  than  th( 
aSCress 


omrr,9n(3s  that  the  mernbers  approve  the  prop^^al  tc  convert  to  s  nts-c,  chane. 
..II  D  w,l.  not  D  com.oue  to  be  insured  by  the  N.^ona!  C:eo,t  Ur.or>  Share  V^^zr^  Fund. 

do.e  and  the  t,me  annoutKed  for  the  meeting  of  the  members,  and  mail  'to  the  ftlio^Jng 


Y3U 

ca  ^ 


tssL-ed 


(Date) 


BY  ORDER  OF  THE  BOARD  OF  DIRECTORS 


TITLE: 

(CHIEF  EXECUTIVE  OFf-iCER) 


TITLE; 

(CHIEF  RECORDING  OFFICER) 
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AFFIDAVIT 
PROOF  OF  RESULTS  OF  MEMBERSHIP  VOTE  ON  PROPOSED  CONVERSION 

We.  the  undersigned  


president/yice  president  and 

secretary  of  the  

follows: 


Federai  Credit  Union,  hereby  swear  or  sKirm  as 


1 .  That  the  conversion  proposal  as  set  lorth  in  the  attached  Kiotice  of  Meeting  of  the  Members  was  futly 
explained  to  ttte  members  present  at  said  meeting  of  members 


2.  That  on  the  date  of  the  said  meeting  of  members  there  were members  of  this 

credit  union  qualified  to  vote;  memt>ers  were  present  at  said  meeting;  of  those  members 

present,  members  voted  in  favor  of  the  conversion  and members 

voted  against  the  conversion;  of  those  memtters  not  present  at  the  meeting  but  who  riled  ballots. 

nnembefs  voted  in  favor  of  the  conversion  and   members  voted  against  the 

conversion;  and  that,  without  duplication  of  the  votes  ot  any  member,  a  total  of numbers 


voted  in  favor  of  the  conversion  and 


members  voted  against  the  conversion. 


3.  That  the  action  of  the  members  of  this  credit  union  at  said  meeting  is  fully  and  completely  recorded  in 
the  minutes  of  said  meeting  and  ail  ballots  cast  by  the  members  on  the  question  of  conversion,  either 
at  the  meeting  or  by  delivery  to  the  credit  union,  are  on  file  twith  the  secretary  of  this  credit  union. 


TITLE: 

(CHIEF  EXECUTIVE  OFFICER) 


TITLE: 

(CHtEF  RECORDING  OFFICER, 


Federal  Credit  Union 


Subscribed  before  me.  an  officer  competent  to  administer  oaths,  at . 
this day  of  _ 


.  19_ 


(SEAL) 


Signed 


Title 


(Notary  Public  or  other  competent  officer) 


My  Commission  Expires 


.  19. 
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I  have  read  the  noiite 
Union  called  for 


■RESOLVED,  Thit  the 
Union  t>e  convern  d 
operation  under  F 


to  a  credit  union  chartered  under  the  laws  of  the  Stale  of 
Jderal  Charter  Number^ "  °' 


RESOLVED  FURTlHEfl 
authori2ed  a  id 
union  from  a 


e^    I  hereby  cast  my  vote 


(Account  fvlumber) 


Date 


Regiilalions 


BALLOT  FOR  CONVERSION  PROPOSAL 


concerning  the  meeting  of  the  members  of  the 


19 


' to  consider  and  to  vote  upon  the  follow 


Federaf  Creo.-J 
ing  proposition 


be  discontinued. 


—  Federal  Credit 
__  .  and 


direae'd  ITiZo:^^^ ^^^^^^^  '"'  ""^"  ""'^^  '^  -<^  -«  hereby 

Federal  to  a  S^a'^Ser^  c'dJ^i^n.on  "   "'  """''^  '''  ""^"^'°"  °'  '^'^  -«^'' 


on  the  proposition:  (Place  an  X  ,n  the  square  oppos„e  the  appropriate  statement. 
I  vote  for  the  conversion  G 
«  vote  aga.nsf  the  conversion  n 


(Signature  of  Member) 
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OMSNO  3133 
£ipimlion  9-30-92 


Pub/tC  nponng  bunion  tor  this  coUtctan  Ol  irtomaaon  /»  uaomtmd  to  *y«rtg»  4  hours  pmr  r^apons:  including  tt>»  bmt  for  rtvitwing  instrvOyts.  umcf^ing 
tvsting  d*ta  nooOod.  ana  completing  and  ravamng  m*  (xWiacoon  oi  mfomaoon.  Sartd  commania  raga/dmg  this  burdan  asDmata  or  any  olhar  aspact  ol  this 
co«<«c(ion  of  information,  mcktding  auggaaoona  for  raduung  9ita  burOar*  lo: 


National  CradH  Union  Administration 
Adrrinistrativa  Otfica 
irrea  Siraat.  NW 
Washington.  DC   204Se 


ahd  10  Offica  ol  Uanagamani  and  Bodgai 
Papamror*  RaorCtion  Proiact  (3133- 
wasnmgnn.  DC   20503 


INFORMATION  TO  BE  PROVIDED  IN  SUPPORT  OF  THE 

APPLICATION  OF  A  STATE  CHARTERED  CREDIT  UNION 

FOR  INSURANCE  OF  ACCOUNTS 


1 .  Show  below  th«  location  ot  the  credit  union's  bootts  and  recorde. 


Credit  Unton 


(Street  Address) 


(City) 


(Stwe) 


(Bp) 


2    Show  the  date  (month,  day,  year)  in  which  the  credit  onion  «vas  chartered.  t9 

3 .  Attach  a  copy  of  the  credit  union's  field  of  memtMrship  as  shown  in  the  charter,  anicies  of  MKorporation  and/or  t>y(aws. 
as  amended  to  date.  Please  identify  tt  as  the  first  schedule  in  the  consecutive  number  sequence,  as  discussed  m  the 
instructions.  Sctiedule  No. 

4 .  Potential  membership  (total  number  of  persons  who  could  t»e  served,  including  present  members).  

5 .  Describe  type  activity  sponsor  organization  is  engaged  in.  (See  instruction  pertaining  to  Item  No.  5.) 


Does  the  credit  union  operate  under  standard  bylaws  provided  by 

the  State  Supervisory  Authority? 

a.  Attach  a  copy  of  the  current  official  bylaws  under  which  the 

credit  union  operated.  Schedule  No. 

Is  the  credit  union  under  any  administrative  restraints  t>y  the 

State  Supervisory  Authority? 

a.  Explain  fully  on  an  attached  schedule.  Schedule  No. 


Yes  D 
(Stop) 

VesD 
(Complete  a.) 


NoD 
(Complete  a.) 

NoD 
(Stop) 


Attach  a  copy  of  the  latest  State  supervisory  auttiority  examination  report  or  attach  a  copy  of  the  latest  certified  public 
accountant's  report  if  made  in  neu  of  a  State  supervisory  authority  examination.  Copies  of  any  correspondence  from  the 
State  supervisory  authority  which  accompanied  the  examination  report  should  also  be  irtcUided. 

9 .  Attach  copies  of  the  Balance  Stieet  and  of  the  Statenrwnt  of  Income  and  Expense  (or  Financial  and  Statistical  Report) 
for  the  month-end  preceding  the  date  of  this  application  and  for  the  same  month  of  the  preceding  year.  Schedule 
Nos.  .  (Identify  current  year  statement  with  (a)  after  schedule  no.  and  previous  year  with  (b).) 

10   Reserves 

a.  Show  below  tfw  requirements  of  the  State  law  and/Or  your  bylaws  for  transfer  of  earnings  to  reserves  (either  monthly 
or  at  the  end  of  each  accountinq  oeriodV 


1 1 .  Delinquent  Loans  and  Charged-off  Loans 

a.  Attach  a  copy  of  the  dePinquent  loan  list  as  of  the  month-end  preceding  the  date  of  this  application.  See  instructions 
pertaining  to  Item  No.  11  a.  Schedule  No.  . 
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b    Ljsi  below  the 

•PP'icat^on  (March 
rr^em&ers  for  same 


reque  sted 


:i 


>eriod 


(a) 
'Other  Delmqueni 

Categories 


Del'nquent  |  Date 

Categories 


per  5 


c    L'S!  ^a■Cn  the  rei^ues' 
c»  ati  .-ese'ves  both  n 


Tota!  Ciaraed  Off 


^  To;ai  Reeovsred 
Net  Charged  Ctt 


JNe 


12         Does  r-^.e  creoi;  ■j^'z-<  : 
(including  penomci  la* 
3.  L'S'cn  s  SC-PC-!?  l-j 
•jo-.  0'  tha  ct'CL'^j.;; 

Do  any  asse*  acsc  '  's 
a-'d  reei  es'a'ei  fts-.t-.  a 
EhOivn  OT  ;ne  6£'2'-r=  ; 
a   Lis!  or.  a  seps-£'e  ?: 

numoef.  des::.-' ;-.  ; 

1"        L.s!  beiow  or  0-  3-  a-.a' 
Iterr  Ko    "i   Sc^edu'e 
ir.ves;-r>e-'s  ^ca-s  ;o  C' 

Desr 


)nd  Regulalions 


jrTzzz"^z-^^'^''-^:r:^^ir.z^^^ 


ning  to  Item  No  1 1  b 
d  intorrnat.on  en  leans  charged  o«  a^jrmc  the  last  threp  wsa^^  --,h  ,h^  . 


19. 


19. 


i  19. 


Current  Yr.  lo  Date 
19 


'Totals  Since 
Organization 


■  I'  this  inforrpation  is  available 

2.£  any  unrecorded  or  ccnti.icent  l-ab-'i'ios  Ye--  ^     ^1  m     i     > 

.-■•.S  or  Civil  actions;'  "  ,"^^T.  ^-' 

c-^^..'e.e  descr:p:ier,  of  s.ch  liab '..es  ^.ciodmg  a-^^^r  f    n- ..  'f " 

-.  ere..,  the  .,ab...es  or  co^^-gen,  ■:;^'rsl.^;;X   1  '"'  '  '""'^ 


:.'£.•  than  loans  re  r-tenters,  ir.ves'n-.ents 
-12!  values  less  t^ian  the  &oct'  ^-ai^es 
'eef 


ves  L_  r,^o  |_ 

(CcTpie'.e  a  )  (S;op) 


oton  o«  Item  r.  .,,  .  i. 

Cl-"-6'^i  Ma^Ke!  Vafue 


Current  Booh  Value 


$ 


—  $ 

—  S 
$ 


NCUA  9600 


Page  2 


Federal  Regisler  /  Vol.  59.  No.  106  /  Friday.  June  ;j.  lf'<»4  /  Rules  atid  Regulations  2912.J 


fS        Individual  Share  and  Loan  Ledgers 

a   Were  the  totals  cf  the  trial  balance  tapes  of  the  individual  share  and         Yes  LJ 
loan  ledgers  m  agreemeni  with  the  balances  of  the  respective  general       (Sfop) 
ledger  control  accounts  as  of  the  month-end  preceding  the  date  of 
this  application? 
b  What  are  the  differences  as  of  the  month  e'^d  preceding  the  date  of  th-.s  application? 

Shares 


No  n  ■ 

(Cofnpiete  0 ) 


Loans 


Balances  m  General  Ledger 

Totals  of  the  trial  balance  of  the 
individual  ledgers 

Differences 


16        Supervisory  Commmee 

a   What  IS  the  effective  date  of  the  last  complete  comprehensive  annual  audit  perforr^ed  by  the  supervisory  committee? 

Effective  Date 

(1)     If  the  effective  dale  of  the  annual  audit  is  not  within  the  last  18  months  what  is  the  supervisory  committee's 
target  date  for  completion  of  a  comprehensive  audit?    Date 

b    Show  the  effective  date  of  the  supervisory  committee's  last  controlled  verification  of  all  members'  accounts: 

Effective  Date 

( 1 )     If  all  members'  accounts  have  not  been  venfied  under  controlled  conditions  during  the  i<ist  two  years  what  is  the 

supervisory  committee's  target  date  for  completion  of  the  verification  program? 

Date    ] 

c   If  It  is  necessary  to  complete  either  16  a(l )  or  16  b(i),  please  describe  the  directors'  plans  for  seemg  that  the  target 
dates  are  met  (Discuss  below  or  on  an  attached  schedule  )  Schedule  No    


1 7        Surety  Bond  bst  below  the  credit  union's  surety  bond  coverage. 
a.  Name  of  earner 


b.  Standard  form  number  of  the  tx>nd 

(i.e.  23.  576.  577.  578.  581,  582  CU-1.  other) 

c    Basic  amount  of  coverage       $  

d.  Bond  premium  paid  to  (date)       


e.  What  is  the  amount  of  coverage  required  by  State  law  or  your  bylaws? 
f    Riders  to  the  bond  (list  below) 

(i.e..  faithful  performance,  forgery,  misplacement,  etc  ) 


Credit  Union  Services  i 

Does  the  credit  union  render  any  services  to  or  perform  any  functions  on         Yes  I I 

behalf  of  the  members,  non-members,  organizations,  or  the  public  other  (Complete  a) 

than  the  usual  savings  and  loan  services  for  members? 

a   Attach  a  schedule  describing  each  activity  m  full  Schedule  No.  


19  Does  the  credit  union  know  of  any  adverse  economic  condition  that  is  Yes  I I 

affecting  or  will  affect  its  present  or  future  operation  or  that  of  the  (Complete  a ) 

sponsor  organization? 

a.  Attach  a  schedule  descnb-ng  the  condition  and  its  possible  effect  on  the  credit  union's  future 
Schedule  No. 

20  To  the  best  of  the  credit  union's  knowledge  and  belief,  has  any  director,  Yes  I 1 

officer,  committee  member,  or  employee  been  convtaed  of  any  (Complete  a.) 

criminal  offense  involving  dishonesty  or  breach  of  trust? 

a   Attach  a  statement  describing  the  circumstances  Schedule  No. 


No  n 

(Stop) 


No  n 

(Stop) 


No  n 

(Stop) 


21        Lending  policies  and  practices: 

a.  Complete  (on  page  4)  showing  the  present  policies  and  practices  on  loans  to  members 

b.  Complete  page  5  in  accordance  with  the  insfuctions  peaammg  to  Item  No  21  b 
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Cert?  unior,  Pol'ces  ar.cJ  ^rectictn: 
B   Unspcuied  Lean  Lirr.iJf, 

t   Sf.curedi  Loiin  Lirmlj. 
(1)  fie/n  AjiD  Collaifeial 

<:-■)  Used  AvJto  Collaiefci 
(3)  Rto!  Estate 

(a)  First  Mongage 

(t)  Second  Woilpaa. 
(<)  Ccm&ksrs 
<5'(  Oihe;s  fOescnbe) 


t    Lc.ari&  to  Organ izalions 

d  Loans  to  Dnecior,  Otticels 
or  Cotnrrtnee  Membei  5 

7  Stare  Credif  Union  Lbw,  Byli 
t>  Unsecured  loan  Ltmdf. 
I)   Secured  Loan  Limits 

t    leant  to  Directors,  OffitsJT, 
or  Commiflee  Memben 


List  below  or  on  an  attached 
metttod  ot  assessing  and  accoufi 


paje 


ons 


LE?JDiNG  POLICSES  HHD  PRACTSCES 


Loan  Amount 


of  RgpKywer.? 


FequSrod  Ajwount  of 
Ik.wnp«»m».r<j  (Equity) 


«ing  iw  miefesi  tncome.  i.e/^add-on.  discount  or  unpaid  balance. 
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SCHEDULE  OF  LARGEST  LOANS 

Complete  this  form  as  discussed  in  the  instructions  pertaining  to  item  21  b 


Account 
No 

Unpaid  Loan 
Balance 

Repaymeni 

Period 
(No.  Months) 

Statijs  0?  Repayment 

Appraised 

Cclla;eral 

Va)u8- 

Description  ot 
Col!at6;al 

Cvirrens 

Delinquent 
(No.  Months) 

$ 

$ 

\ 
t 

1 

1 
1 

1 

"' 

• 

*ff  there  is  nr)ore  than  one  type  of  collateral  assign  value  to  each  type. 
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1      Name  ot  CL'SO 


2      Date  of  CUSO's  Organiz^tior. 
(Date  of  obtaining  charte 


3      Type  of  organtration  i 
a    General  Partnership 
b.  Limited  Partnership 

4      Owners  of  CUSO  (list  ne.r 
Name  -  Charter  NLmber  { 


(circ  e  one); 


ne 


(Continue  on  reverse  sji  te  if  additional  space  is  require6) 


5      Capitalization  (list  investor; 
Name  •  Charter  Number  (if 


7.     Comments  (include  all  other 


'^ister  /  Vol  59.  ^;u.  im  I  rnd.v.  June  3,  19')4  /  Rules  and  ReguJations 


CREDfT  UNfON  SERVICE  ORGANIZATION 
(CUSO) 


frcrr  Stale) 


c.  Joint  Ownership 
d    Corporation 


charter  number  if  FCU  and  percentage  of  ownership  if  possible) 
^^^)  ^  Name  -  Charter  Number  (if  FCU) 


% 


and  amcurii  of  investmenj  m  CUSO). 

^^^^  Amount  Name  -  Charter  Namber  (.f  FCU) 


A:nount 


(Continue  on  reverse  sifl  j  if  additional  space  is  required) 
6.     List  ail  known  services  whic  h  are  being  offered  by  the  CUSO  (be  as  specific 


as  possible) 


pertinent  information,  if  appticabfe,  not  previously  discussed). 


8     Attach  latest  Fmanc-al  and  S  atisticai  Report  of  CUSO,  if  available. 
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INSTRUCTIONS  FOR  COMPLETION  OF  APPUCATION  OF  A  STATE  CHARTERED  CREDIT  UNION 

FOR  INSURANCE  OF  ACCOUNTS  / 


The  application  ar,d  a»i  supporting  documents  sfioiiid  be 
prepared,  photocopied,  and  submrtted  In  accordance  wiih  the 
procedures  octHned  in  the  letter  that  iransrriftted  these  instruc- 
tions Additional  schedules  rr>ay  be  included  it  (deemed 
appropriate 

All  Items  Should  be  completed.  It  the  ar>£wef  o'van  to  a 
question  is  toKowed  by  the  word  "Slop,"  proceed  to  the  next 
number&d  question.  If,  howe\'er,  the  answer  given  is  tolkjwed 
by  instructions,  the  additional  parts  of  that  question  showkj 
be  completed  before  going  on  to  the  next  quostlofi 

When  page  1  specifies  that  a  schedule  should  be  prepared 
and  attached,  please  assign  a  schedule  number  in  con- 
secutrve  order,  starting  v/lth  number  one.  Please  show  the 
schedule  number  at  the  top  rfghl-hand  corner  of  ft>e  schedule 

Some  of  the  items  are  se?f-explanatory  and  require  no 
special  instructions.  Other  items,  however,  need  special  ex- 
ptanations,  definitions,  and  instructions  for  completion.  These 
are  listed  below,  ideniifiod  by  the  same  item  numbers  as 
appear  in  Extubit  A. 

Item  No.  5:  Show  whether  the  sponsor  organizatwn  is 
associational.  occupational  or  residential.  If  occupational, 
please  snow  the  specific  products  or  services  produced. 

Item  No.  10:  Reserves:  The  term  "reserve"  in  Exhibit  A 
means  that  account,  or  accounts,  which  represents 
segregated  portions  of  earnings  as  provided  by  the  law, 
bylaws,  and/or  the  credit  union's  management  tor  the  absorp- 
tion of  losses  relating  to  loans  to  meml)ers  (These  accounts 
are  usually  called  Regular  Reserve,  Reserve  for  Bad  Debts, 
Guarantee  Reserve,  Guarantee  Fund,  Special  Reserve  for 
Losses,  and  Aiiowance  for  Loan  Losses  ) 

Item  No.  1 1  a:  The  delinquent  loan  list  requested  should 
inc.'ude,  for  each  delinquent  loan,  the  account  number  of  the 
txsrrower,  date  of  loan,  original  amount  of  loan,  unpad 
balance,  dale  of  last  payment  of  phncipal,  exclud'ng  transfers 
t'om  pJedgwJ  shares,  collateral,  and  comments  re-gard  ng  the 
coitectibili'v  of  each  loan  in  the  categories  6  months  to  Jess 
than  12  months  and  12  months  and  over.  Payments  of  in- 
terest only  shou'd  be  so  identified. 

For  the  purpose  ol  this  application,  loan  delinquency  will 
be  ct&tarmined  on  the  basis  of  the  borrowers'  payments  m 
relation  to  the  terms  of  the  notes,  as  tollOAS 

If  a  loan  is  in  arrears  t>y  two  monthly  payments  plus 
any  part  of  the  third  payment,  the  loan  is  2  montns  delin- 
quent and,  therefore,  the  entire  unpaid  balance  is 
shown  ,n  the  2  months  to  less  than  6  months  c3t=»gory 
A  loan  in  anears  a  total  of  6  monthly  payments  plus 
any  pan  of  the  seventh  payment  would  t>e  6  mont'is 
delinquent  and  the  entire  unpaid  balance  shown  m  the 
6  months  to  less  than  12  montns  category.  A  loan  m 
arrears  a  total  of  12  monthly  paymer,ti  plus  a"y  part 
of  the  thirteenth  payment  would  bo  i?  months  delin- 


quent and  the  entire  unpaid  balance  shown  m  the  12 
months  and  over  category. 

• 

Item  No.  lib:  the  schedule  provided  i<m  the  delinquent 
toan  information  is  set  up  In  delinquency  categories  of  2 
months  to  less  than  6  months.  6  months  to  less  than  12 
months,  and  12  months  and  over.  Credit  unicr^s  that  com- 
pute delinquency  usmg  categories  othei  than  shown  m  col- 
umn (b)  may  use  these  other  categories  and  show  if-em  m 
column  (a).  Credit  unions  using  column  (a)  need  not  show 
the  delinquencies  in  the  column  (b)  categories.  It  is  not 
necessary  to  report  on  loans  which  are  delinquent  less  than 
2  months. 

Adverse  Trends:  If  items  8,  9.  or  1 1  indicate  adve'se 
trends  such  as  significant  decreases  in  shares,  loans  or 
reserves,  increases  in  loan  delinquency  or  loan  cha.'ge-offs. 
or  unresolved  senous  exceptions  shown  in  the  State  examina-* 
tion  report  the  credit  union  may  attach  an  explanation  and 
Identify  it  as  "Explanation  of  Adverse  Trends  or  Unresolved 
Examination  Exceptions  '  and  assign  if  a  schedule  numbar. 

Item  No.  1 4:  This  item  need  be  completed  only  if  the  credit 
union  owns  any  of  the  following: 

A.  Investments  in  US.  Government  securities  guaranteed 
as  to  principal  and  interest  or  Federal  Agency  securities, 
the  market  value  of  which  is  now  less  than  the  book 
value. 

B.  Real  esta'a  other  than  that  used  entirely  for  the  cradrt 
unions  own  otfice(s). 

C.  Other  investments  of  any  type  except. 

1.  Loans  to  other  credit  un;ons. 

2.  Certificates  of,  or  acccunis  m,  federally  insured  sav- 
ings and  loan  associations. 

3.  Ceiificates  of  deposit  in  National  or  State  ban^s 

4.  Deposits  or  accounts  in  State  central  cred.t  unions 
5  Common  trust  investments  with  International  Credit 

Union  Services  Corporation  (iCUS). 

II  corporate  bonds  are  listed,  please  show  matur.ty  date, 
rate  of  interest  on  bonds  and  current  yield  rate. 

If  stocks  are  listed,  olease  show  number  of  shares  and 
bid  price. 

Please  loentify  the  source  of  the  market  valuation  infor- 
mation and  the  date  of  such  information. 

Item  No.  21  b:  The  largest  loans  to  members  should  be 
shown  on  page  5  In  selecting  the  loans  for  this  Exhibit,  list 
the  largest  outstanding  unpaid  loan  balance  and  proceed  in 
desrre.-idmg  oraer  by  dollar  amount  unt-l  the  numt>ei  spe-ctfied 
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beKWr  rtas  i?9en  shown.  The  nuti»b©r  o*  such  loans  to  b©  listed 
will  be  deter^nindd  as  follows: 

If  your  credit 

uniD.T  has  the 

tcilow'Dp  no.  of 

outstsiding  loans 

Undflf 100 
10O  so  159 
200  U:  299 
300  to  399 
400  o.'  more 


!'  any  o(  the  at>ov©  loa'^s  arm 
numl^er  of  months  rialinquant 
fipfjBymi'W"  coiuTin. 


Page  S;  Cc.Tipletc  page  6 
Cred't  Union  Servico  Orgari 


ftf  3a;;h  invebtmer.l'loan  to  a 
24tion  (CUSC). 


TERIMtNATlON  C  F  INSURANCE 


Should  the  credit  union 
rr.ember  accounts,  desire  to 


cfter  obtaining  Insurance  of 
Xer  ninate  its  insured  status,  this 


You  should  li«!t  the 

following  no  of 

liie  largest  unpaid 

baiancos 

5 

10 

15 

20 

-25 

c)3!.nq'jen?,  pleaTia  sho'*-  ine 
1  the  eppxpriate  "Status  c? 


could  be  accoT!0lished  by  corr!p'/'"g  Vf-th  the  provisiona  of 
Section  206(a),  (cj  and  id)  of  Trtio  !i  o'  the  Feo^-al  Credit  Union 
Act  This  action  would  req-ire  approya!  by  a  voie  of  the  ma- 
)orit>'  0*  the  members,  and  ninety  days  wrulen  rjoiics  ot  fie 
pf'oposod  terminat'Ofi  date  to  NCUA  Mamber  acoconts  wojid 
continue  to  be  instrod  for  on«i  year  fol'owmg  tenm'ncfion  of 
insurance  and  the  ir;  jrance  prerriium  wo-jld  be  pai:3  dunng 
that  period.  Afte'  te^Tiirvsiicn  cf  tf>suranc9.  the  credit  union 
shall  give  prompt  a^d  raosontble  notice  io  a!l  members 
whosa  .iccounxs  ere  i.njv'red  t^at  ft  has  osa^sd  t3  b«  an 
insured  C;9dit  union. 

Ssctio.'iS  20&'a)'.9)  and  t-JeidKS;  a^d  (3)  ot  trie  Acl  prov  Ja 
that  on  insured  CfOGit  union  may  at^js  terrr.inate  its  (-.surance 
bi  coriveti'sg  frofn  Its  stiius  as  an  insured  cedit  u"!'on  und-r 
the  Act  to  insurance  from  a  coTwration  eutho-izec!  and  du'y 
iicenseo  to  insure  iT.amber  accounts.  In  this  event,  aippfowal 
is  i^e^quired  by  a  majorit)-  of  aii  the  diractors  and  by  affirmative 
vote  of  a  majority  of  the  members  voting,  provided  that 
at  least  20  percent  of  the  members  have  voted  on  the 
proposition.  Under  this  provision  tor  termination,  insurance 
of  member  accounts  would  caase  as  of  the  date  of 
termination 
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APPLICATION  AND  AGREEMENTS  FOR  INSURANCE  OF  ACCOUNTS 
STATE  CHARTERED  CREDIT  UNION 


29129 


TO:  The  National  Credit  Union  Administration  Board 
The 


Date 


Insurance  Certificate  Number 


Credit  Union, 
(if  applicable) 


(mailing  address) 


(city) 


(state) 


(zip  code) 


ofTrlSrlncrSy  a  "ees"""'^  ^^  ^'""^'^^'^ '"  ^'''^  "  °'  '^'^  ^"^^'^^  ^'^''  ^"'°"  ''''''  *"'^ '"  ""^^'^^^'^'^O"  ^»  '^^  granting 


1 .  To  permit  and  pay  the  cost  of  such  examinations  as  the 
NCUA  Board  deems  necessary  for  the  protection  of  the 
interests  o?  the  National  Credit  Unior>  Share  l.-;surance 
Fund; 

2.  To  permit  the  Board  to  have  access  to  all  records  and 
information  ccrcerning  the  affairs  of  the  credit  union,  in- 
cluding any  information  Of  report  relaled  to  an  examina- 
tion made  by  or  for  any  other  regulating  authority,  ar^d 
to  furnish  such  records,  infornwtion,  and  reports  upon 
request  of  the  NCUA  Board; 

3.  To  possess  such  fifleiity  coverage  and  such  co>'erag© 
against  burglary,  robbery,  and  other  Iccsea  as  is  required 
by  Paris  701 .20  and  741  o1  NCUA's  rtwulalions; 

4.  To  most,  at  a  minimum,  the  statutory  reserve  ar>d  fill 
and  fair  disc'osure  iequirsments  irrposed  on  Federal 
crecit  crions  by  Sectton  1 16  of  ts-.s  Federal  Credit  Union 
Act  a^d  Parts  702  of  NCUA's  rsguteitons,  and  to  maintain 
such  special  rssen/es  as  the  NCUA  Board  r^ay  by  rc-gjla- 
tion  or  on  a  case-fcy<ase  ta<;if  determine  are  recesssry 
to  protec?  She  inicrojft  of  '.-it  Tbers.  Any  wtivers  cf  tne 
statutory  reserve  or  fuii  ard  rg;,-  discioSL-rs  lecs^-ii.Emer.ts 
0!  any  direct  charges  ;o  the  siatutcry  res3-ve  c'her  than 
loss  leans  must  have  tne  pricr  *nttpn  s-^i.rTws\  of  tha 
NCUA  Board,  (n  add  tion,  cciT-crate  credit  unions  rhe'I 
be  Eubjecj  to  ihe  ressr^e  -eqt't'r.eDJs  £f-€cified  in  Pal 
7(J4  Pt  NCUA's  regulaiiprs. 

5.  Not  to  lisue  or  have  outstandirg  any  eccounl  cr  sec-jrity 
the  form  of  which  has  not  been  approved  by  the  NCUA 
Beard  except  accoLT.'i-  ^JI^or.^■«c!  ty  state  !£>•.  izr  state 
crto  i  uriions; 

6.  To  M-iamrain  tfie  deposit  and  t>ay  ir*  insurance  premium 
c^arQes  imposed  as  a  coritfitton  of  iraurance  puis;;3nt 
to  Titie  It  (Share  Insurance)  of  the  Federal  Cr«iit  Union 
Act; 

7.  To  comply  y^-iih  the  requirements  of  Title  II  (Share  Insur 
ance)  of  the  Federal  Credit  Union  Act  and  of  regt^iations 
prescnoed  by  the  NCUA  Board  pufsuani  thereto  and 


8 


For  any  investments  other  than  loans  to  members  and 
obligations  or  securities  expressly  authorized  in  Title  I 
of  the  Federal  Credit  Union  Act.  as  amended  to  establish 
now  and  metntain  at  the  end  of  each  accoonting  period 
and  prior  to  payment  of  any  dividend,  an  Investment 
Valuation  Reserve  Account  in  an  amouni  at  least  equal 
to  ths  net  excess  of  book  value  over  current  market  value 
of  the  investments.  If  the  market  value  cannot  be  deter- 
mined, an  amount  equal  to  the  full  book  value  will  be 
established.  When,  as  of  the  end  of  any  divKJend  period, 
the  amount  in  the  Investment  Valuation  Reser^-e  exceeds 
the  diff-arence  between  book  vitue  and  market  vaJue,  the 
board  cf  diractors  may  authc. .ze  the  transfer  of  the  ex- 
cess to  Undivided  Earnir^gs. 

V/nen  a  state-chartered  credit  unior.  is  permitted  by  stats 
law  to  accept  rwr.member  shades  or  deposits  from 
sources  other  thar  osr^^r  credit  unions  and  pi^biic  units, 
such  r.onmember  accounts  sriali  be  identtlied  as 
nonmember  sharsc  or  deposits  on  any  statement  or 
report  reojired  by  the  KCUA  Board  tor  ir.syience  pLr- 
posts.  Imr^.e^Jictfe'y  after  a  stsie-chanered  cr<jdit  union 
receies  rxitica  t-zrr,  UCUA  ti-><:;  cs  membet  acccur 'r.  are 
federally  ins:.r&d,  tne  tiedil  union  wi'l  advise  sr./  presc.-.t 
ncr.rT.en>b6r  i>c  ?  and  ceposit  ^:;!defs  by  lettei  )^■^l  the-r 
i.::cojr,'.s.  £'e  not  insured  by  the  Kstioral  Credit  U-icn 
SficfSi  instrarce.  Also,  future  rfonmeTiteT  shore  arrj 
dcr  t.c.il  tLind  hi>'ders  w-;;  be  so  advced  hy  'stte;  es  they 
c.'ieri  recounts. 


10.  In  the  event  a  s'aie-chartered  ct£d:t  u-ion  choosas  to 
terminate  it^  t'stus  as  a  federa-'iy-msuted  ciedii  ur.'on, 
then  !(  sr-;aii  meet  t^e  requ;remen;s  imposeo  by  Sections 
206(3/1 )  5 Id  206(c.)  of  ih.e  Federal  Credit  Union  Act  and 
^at  7.',-!  e  of  NCUA  E  'esj'aticr.s 

11  In  t^e  event  a  sttie-chartered  credit  union  chco£5S  to 
con»^el  from  federal  irsurance  tc  some  other  insurance 
trom.  a  corpcration  authorized  ar.d  duly  licen.^'rd  to  in- 
ure member  accounts,  then  it  s^aii  meet  the  re- 
qu.rements  imposed  by  Secttor.s  206(a)(2).  206(c), 
206(c1)(2).  and  206(0)0)  of  the  Federal  Creo.i  Un.on  Act 


NCUA  9600 


Page  9 


2^130  Federal  Re];ister  /  Vol.  50.  No.   im,  /  Friday.  lune  3.  1994  /  Rules  and  Kegulations 


1.1  support  of  this  application  «^e  submit  pages  1-6  and  Schedules  described  below 
Schedule  No. 


We.  t.le  u.idarsignad,  certify  !*i 
or!cn  and  that  at  a  properly  ca, 
foflowing  resoiu'icns  were 


passK) 


CERTJFiCAHONS  AND  RESOLUTIONS 

1?  we  a-6  the  do:y  elected  ana  qv3Uhe<3  p.-asid=ng  officer  and  recording  officer  o>  the  credit 
ed  regijla-  or  special  meet-ng  of  its  board  o*  di.'ectors,  at  wt>;ch  a  quorum  was  p'ssant,  the 
*^  and  recorded  m  its  m-niites 


We.  the  unde'Sigred.  ce.tity 


Be  it  resoived  that  t^'S  cred:!  (|n 
as  provided  in  Titte  li  o:  the 


Be  ■!  rescived  tha;  the  presid 
Ag-eement  for  insurance  of 
in  connection  therewith  and  tc 
in  force  Ssjch  insurance 


We.  further  certify  that  to  the 
BTiQioyee  of  this  credit  union 
as  no'ed  in  attachments  to  If 
officer,  committee  rremoer  oi 


(SiQ^'a'ure)  ?'es:<j!.-^  Off  :sr  Scare  o»  Directors 


(Sgna;u?-e)  Rsco.'Oing  O* 


(Prmi  Of  tyc«  Record 


TRi« 


to  the  correctness  of  the  info.Tnation  suSwrttad 


nion  acDiy  to  the  Nationa!  Credit  Unjon  Adffl'n.stration  Board  for  insuranca  of  its  accounts 
"ece'ai  Credit  U"icn  Act. 


;q  0^  cer  ar.d  recording  officer  ioe  au^.-icized  and  directed  to  execute  the  Application  and 

'rcoijn's  as  prescrped  by  the  PvjCUA  Board  and  any  other  ropers  and  documents  required 

pay  all  expenses  and  do  all  such  other  things  neces^ar^-  or  proper  to  secure  and  cont,.^ue 


MS!  of  our  knowledge  a'-id  i)e<ief  no  existing  or  proposed  off-cer.  comrr.mee  n3.-r,t>er.  or 
*ia$  been  convicted  of  any  cnmmal  offense  mvoivmg  dishonesty  or  breach  o?  trust,  except 
IS  appl.cation  We  further  agree  to  notify  the  Board  if  any  existing,  proposed,  or  future 
employee  is  indicted  for  such  an  offense. 


f  Print  or  type  ^r>  s.a-q  C-"ic8f's  Nar-ie) 


IC9'  Soara  of  0  •■acto'? 


"q  O^ice-  3  Name* 
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APPLICATION  FOR  FIELD  OF  MEMBERSHIP  AMENDMENT 


(At'^ach  a  separate  application  for  each  group  included  in  your  request  for  expansion.) 
1.    Name  and  address  of  credit  union: 


2.    Name  of  group  association  to  be  added: 


(If  Association,  include  Chaner  Bvlaus  ) 


Description  cf  business: 


Address: 


3.    Total  number  of  potential  employees/members  to  be  added: 
Sponsor's  headquaners  location: 


If  relevant,  uork  and  or  paid  from  location:    also  indicate  the  number  of  employees  at  each 
location: 


4.    Distance  to  nearest  credit  union  service  facility  group  has  access  to: 
Address  of  t.he  nearest  service  facilitv-  group  has  access  to: 


5.    Is  the  group  eligible  for  membership  in  anv  other  credit  umon':'  NO  YES 

If  yes.  give  the  name  and  location  of  the  other  servicing  credit  umon.    Also  include,  if 
applicable,  a  letter  of  release  from  the  overlapped  credit  umon. 


6.    Attach  a  letter,  on  letterhead  stationery  if  possible,  from  the  group  requesting  credit  union 
ser\ice. 
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The  regtonal  director 
f-.ciade  current  financ 
O'lher  comments 


nay 


^■;^r.irure 


■  request  other  documentatjon  appropriate  to  the  situation.  This  may 
I  statements,  branch  orfice  firancial  statements,  or  other  data 


Nime  and  title  of  credit  imon  board-authorued  representative 


'.eg..  Credit  Union  iN[anager  President  CEO -Please  print  or  type) 


(Date) 
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o 

o 


o 

Z 

o 

u 

a. 

UJ 


Number  of 
Employees/Primary 
Potential  Members 

* 

■I 

r 
> 

i 
i 

1 

Distance  to 
Nearest  CU 
Brand! 

1 

•  • 

c 

Name  and  Location 
(City,  ST)  of  Sponsor 
Group 

c 
a< 

a. 

LU 

> 

Board  Certification 

(Authorized 

Signature) 

i 
1 

i 

! 

■ 

1 

c 
5 

Date 

Approved 
by  Board 

Date 

Service 

Started 

i 

1 

1^ 


2 
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Appendix  E— Use  of  OuJside  Agents  to 
SHjiiciJ  Field  of  Membershif 

Amendmer.Js  and  Membcn 

Purpose 


ois , 


Thii  appendix  add re-;ses  i 
Cr^d-i  Union  Administraticti 
evp'Tience  with  credit  uni. 
amaiiements  whereby  agen 
?he  of^janization  of  the  cred  t 
solicit  credit  union  membe: ; 
cor.jur.ction  with  the  sale  oi 
S!?r\-:ces.  This  section  d^o  p 
g'^idelines  for  these  arrar.ije 
While  these  guidelines  an 
r-.ar'd  ited  by  federal  lau  or 
they  do  represent  what  t'le  T 
con  Elders  to  be  safe  and  sou  _ 
-.:;Li  procedures  to  protect  th  i 
(..nioiri  assets.  Since  sUnte  1 
L»'-!dia.:e  nay  not  address  t 
-    Thus,  each  credit  union  con 
srji.h  ventures  should  obtain 
Uiil  opinion  from  its  counsi 
a'^  financial  counseling  from 
■^ourct's 

Bac^round 

A>  c;>^dit  unions  continue 
expand  their  fields  of  mt-mb« 
>A>^zr  ijTOLps.  there  has  been 
increased  interest  by  vendor: 
rr.fi'uany  beneficial  relation^ 
bu^:nes>  dealings  involve  th< 
seliirj^  iervices  or  products  a 
aJio  include  the  credit  union 
the  i:le  of  items.  Generally. 
a.vin-^ements  operate  as  foil 

•  The  vendor  contacts  sei. 
sponsors  providing  informati 
credit  union  and  the  insu  „  . 
product  to  be  offered.  Aitern 
credit  unions  mcy  initiate  ri 
lypicilly  with  an  automobile 
tin  j.'-.ce  ::utos.  This  is  com 
"indirs'ct  lending". 

•  The  vendor  assists  the  s 
re':5U'?sr:ng  inclusion  in  the  c 
union's  field  of  membership 
tnd:re';t  lending  arrangement 
vendor  may  have  the  purcha? 
3  ni'-n;bership  application  an 
subnuci  the  application,  usna 
f:\.  -r)  the  credit  union 

•  An-f  the  field  of  meniher 
r:.~'endn:ent  is  approved  by 
the  ^ri^e  re£;u!ator.  the  ve.nd 
to  cie^r  iv.th  en;ployees  In  tt 
«:;d;itd^a!  n;en;bership  appl 
apprvrval  or  denial  by  the  crt 
r-.er:S?rship  officer  is  requi 
cor.iideration  ot  lending  actt 
no  circiinistances  may  a  cred 
provide  membership  services 
cor.ditioned  upon  subsequent 
app-oying  nienibership. 

•  The  vendor  represents 
t.nio.j  to  the  employees  and  _ 
t'r.zrM  Uvo  membership  in  acci 


SI 


a  ">. 


i  Lie 

:C  IV 


e: 


jran(  e 


■  the 


lei 


ne  I 


Notional 
s  (NCUAi 
and 
i  outside 
union 
lip  in 

products  or 
vid«is 
:e|nents. 
not 
^gulatio!!, 

r  ;cuA 

id  policies 
credit 
ts  vary,  the 
jry  area, 
dering 
1  written 
!.  as  well 
ts  normal 


o  grow  and 
rship  to 
an 

in 

ips.  These 

vendor 
■".d  may 
s  financing 

:h 

.'S: 

t  group 
3n  on  the 

i  or  other 
lively, 

tionships. 
:lealer,  to 
called 


1 


mo  ily 


■p  insor  in 
ridit 

iVith  an 

the 

■r  prepare 
i<   promptly 

Iv  by  a 


ihip 
A  or 
nges 
case  of 
idations. 
'd|t  union's 
prior  to 
ty.  Under 
1  union 


Ni  :u.' 


or  arrai 


ire< 


.ction 


credit 
rolls 
:o  dance 


with  appropriate  laivs,  regulations,  and 
byiav.s. 

•  The  vendor  explains  the  products 
or  services  being  marketed  and  enrolls 
the  employee  in  a  program  or  plan.  In 
the  case  of  insurance  plans,  policies  are 
typically  paid  by  periodic  installments, 
and  frequently  in  one  lump  sum. 

•  The  vendor  arranges  for  pavroll 
deductions  to  the  credit  union.  If  the 
employee  has  an  msunjnce  policy  or 
some  other  plan  with  periodic 
installments,  generally,  the  credit 
union's  deduction  is  increased  and 
arrangem.ents  are  made  for  the  credit 
union  to  forward  the  appropriate 
amount  to  the  vendor's  company. 

These  arrangerpients  have  been 
beneficis!  to  some  credit  unions  and 
vendors.  The  credit  union  receives  a 
service— solicitation  of  members— five 
of  charge.  Membership  increases  and 
the  credit  union  grows.  The  vendor  has 
a  marketing  tool  to  complement  its 
marketing  program.  Additionally,  in  the 
case  of  insurance  vendors,  if  the  credit 
union  distributes  the  pi^miums  or  other 
payments  directly  to  the  vendor's 
company,  the  vendor's  paperwork  is 
greatly  reduced. 

Safety  and  Soundness  Issues 

NCUA'5  experience  in  these 
arrangements  has  shown  that  potential 
risk  to  the  credit  union  exists  unless 
prior  planning  and  internal  controls  are 
in  place.  NCU.A  has  I-quidated  or  taken 
administrative  action  in  a  number  of 
credit  unions  in  recent  years  when  these 
cont.'-ols  were  absent.  Some  unsafe  and 
unsound  practices  are  described  below: 
•  The  credit  union  did  not  investigate 
the  vendor's  or  the  vendor's  company's 
reputation,  financial  soundness,  or  the 
authority  to  do  business  in  the  state 
wheie  the  credit  union  operated.  In 
those  cases  ".here  MCUA  liquidated  t.he. 
credit  unic":  -,  the  companies  or  firms 
uere  of  the  tly-by-night  variety,  out  to 
obtain  quick  profits  in  short  periods  of 
time.  Dealing  v\ith  well  established  and 
reputable  fir.^js  is  important  if  problems 
arise  to  rfiember  comploints. 
Additionally,  in  the  event  of  suits 
against  the  company  or  firm,  adequate 
financial  stand. r;g  can  often  mitigate  the 
credit  union's  losses. 

•  The  credit  union  did  not  review  the 
programs  or  products  offered  to  "its" 
new  membe.-s.  In  several  instances,  the 
policies  were  life  insurance  policies  or 
annuity  contracts  which  called  for 
annual  prem.iums  (normally  paid  by 
installments)  over  long  periods  of  ' 
time— 20  to  30  years.  While  normal  for 
such  contracts,  they  generally  called  for 
limited  reimhursement  in  the  event  of 
cancellation,  for  instance  20  percent 
reimbursement,  if  canceled  before  one 


yer.r.  45  percent,  two  years,  55  percent. 
three  years,  etc.  Many  members  who 
enrolled  in  these  contracts  did  not 
understand  the  terms  When  they 
subsequently  canceled  the  policy  and 
received  only  a  20  percent  return,  they 
held  the  credit  union  respo.isible.  While 
the  credit  union  h.ad  no  legal  obligation, 
it  presented  public  relation  problems  ' 
which  could  have  been  cvoided. 

•  Thep redit  union  i-.as  unfamiliar 
with  the  sales  techniques  used  by  the 
vendor  to  enroll  inem.be.-s  into  the  cred;' 
union  and  in  the  vendor's  programs.  In 
the  liquidated  credit  unions  mentioned 
above,  unethical  methods  uere  used  to 
sign  unsophisticated  men.bers.  It  was 
not  uncommon  to  have  them  just  sign 
blank  fo.-ms  which  intiuded  a 
mem.bership  card.  p£yrc';l  deduction 
authorization,  insurance  policy,  and  a 
lean  application  and  the  first  year's 
premium  or  other  pjym.e.nt. 

•  The  credit  union  did  not  provide 
written  instructions  to  the  vendor  on 
procedures  to  enroll  me.T.bers.  Thus  the 
vendor  contacted  groups  which  the 
credit  union  was  ill-equipped  to  serve. 

•  The  credit  union  autnorized  the 
vendor  to  approve  lc-3ns  en  masse  to   " 
cover  first  year  fees  or  insuranc? 
premiums.  NCUA  considers  this  an 
unsafe  and  unsound  practice  which  wii; 
result  in  appropriate  administrative 
action.  In  several  lie  aidated  credit 
unions  which  had  arrangements  with 
insurance  vendors,  employees  were 
enrolled  in  the  credit  union,  received  a 
loan  to  pay  the  first  year's  premium  and 
authorized  payroll  deductions. 

The  reason  the  insurance  agenc:> 
proceeded  in  th:s  manner  was  to  be 
reimbursed  immediately  by  the  carrier 
for  new  policies.  Such  reimbursement 
ranged  from  85  to  105  percent  of  the 
first  year's  premium.  Thus  an  agency 
that  enrolled  just  100  new  members  for 
S500  per  year  insurance  contracf %  could 
have  received  S42.500  to  S52,500  in 
fees.  This  desire  to  obtain 
reimbursement  clouded  the  vendor's 
objectivity  and  resulted  m  members 
having  unwanted  policies,  which  they 
generally  canceled.  At  a  nunimum. 
since  the  policy  holder  received  on.ly  20 
percent  return  on  the  poi.cy,  the  credit 
union  had  a  public  re'atio::s  problem 
c:ol!ecting  its  exposed  8G  percent.  At  the 
worst,  the  credit  union  had  a  loss  loan. 

•  The  credit  union  failed  to  obtain 
proper  payroll  deduction  authorizations 
and  authority  to  remit  feti-s  or  insurance 
premium.s  to  the  company.  In  several 
cases,  payroll  deduction  tor  all 
members,  even  those  who  chose  not  to 
en.'-oli  in  the  vendor's  program,  were 
sent  to  the  compaiiy  first.  The  company 
then  sent  the  unauthorized  fee  or 
premium  deductions  to  fhe  credit 
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union.  This  procedure  exposed  the 
credit  union  to  misappropriation  of 
fund.s  by  the  company,  to  a  potential 
surety  problem,  and  Jo  an  uninsured 
status  until  the  funds  were  received  in 
the  credit  union. 

•  In  another  ciso,  a  vendor  (x>ntrarted 
with  a  credit  union  to  assist  credit 
union  members  select,  l(K:ate,  and 
nrtgotiate  the  purt:hase  or  lease  of 
automobiles.  Members  paid  a  fee  to  the 
vendor  during,  the  closing  tninsnctions. 
The  vndor  also  jirovided  marketing 
as.sist3iir,e  to  attr)c:t  ,sel»H,t  employee 
groups  into  the  credit  union.Tho  vendor 
was  alleged  to  have  falsified  and 
conccalod  material  facts  and  to  hove 
aided  prospective  ciredit  union  memljers 
in  falsifying  cn.'dit  iiiformation  fotlyi 
credit  union  in  attempts  to  obtain  credit. 
In  som-:;  <  asos  the  prospective  member 
obtained  pos.session  of  the  automobile 
prior  to  being  ace  optcid  as  a  member  and 
in  other  rases  prior  to  beinii;  aj>))roved 
for  the  financing.  Other  operational 
issues  that  have  led  to  abuses  are  fhe 
following: 

(1)  The  dealer  directly  accepting  the 
borrower's  payments. 

(2)  rhn  deafer  making  payments  on 
bi'half  of  the  borrower  poteTitially 
disguising  past  due  accounts. 

(3)  The  horroyvor/piirchaser  applying 
lor  tile  title  potentially  resulting  in  an 
improperly  recorded  lien. 

|4)  The  dealer  financing  the  down 
payment  thus  allowing  the  borrower  to 
have  no  stake  in  the  lol lateral. 

|5)  The  cmdit  union  permitting  or 
initiating  overdrafts  in  the  vendor 
reserve  or  hnldbac;k  accounts. 
(Sometimes  the  c:redit  union  retjuinjs 
di'posifs  from  the  dealer  lo  be  held  by 
the  credit  union  to  better  assure  gooii 
faith  pcrformant  u  'ny  the  vendor.) 

(filfhci.mdit  union  placing  full 
p'linnc  "  on  the  chialer  for  credit  checks. 

(7)  Fii;.i::i  ing  iiuiimt  loans  that  an' 
out  of  the  credit  unioirs  normul  Jr.ide 
area. 

(H)  'i'he  dealer  adds  cu.sts  to  the 
purchnsi-  prii  ",  sur.h  ns  insuraiu  -•. 
uarranties.  and  tuxt;s,  thus  leaving  llie 
borrower  with  no  erpiity  in  the  i  ar,  and 
the  lendfr  with  an  ii:uler(,olI;tIer;iIiz«'d 
Inan. 

('>|  UealiTs  g"ii'!n)Ii-  :i  largf  volume  dI 
loans  in  an  attempt  to  overwhelm  credit 
union  stall  in  hoi^s  that  the  w.-aker 
loans  wilt  be  approved.  (Therti  an' 
inslam  es  \vhere  dealers  resubmit 
previously  dtinied  loans  during  pe.'ik 
periods  in  attempts  to  get  them 
approved.) 

(lOJ  The  de;iler  inilates  Ihi.-  puri:h„^e 
jirice  or  the  trad;;  in  values,  resulting  in 
iindfn:ollattrralizod  loans. 

(1 1)  An  im  reased  poti^ntial  for 
making  loans  to  p>'rM)ns  who  an-  not 


eligible  lo  be  credit  union  members 
exists  because  of  dealer  involvement. 

(12)  By  allowing  the  dealer  to 
negotiate  the  contract,  including  interest 
rates,  there  Is  a  possibility  of  inequity 
among  members. 

In  many  Instances,  the  prospective 
credit  union  member  was  pressured  to 
soli<:il  his  employer  for  inclusion  into  ^ 
the  credit  union's  field  of  membership. 
In  certain  of  these  instances,  the 
employer  group  had  existing  credit 
union  affiliation  with-another  credit 
union.  In  certain  othc^r  instance's,  the 
vendor  indioited  the  prospeirtive 
member  was  affiliated  with  a  legitimate 
group  in  the  credit  union's  field  of 
membership,  when,  in  fact,  the  person 
was  not  employed  by  the  group.  The 
vendor  failed  to  properly  complete 
r<'quired  documentation  lor  loans  and 
lease  agreements.  In  somu  cases  the 
vendor  indicated  exces.sivoIy  high 
annual  mileage  limits  in  I'Mse 
agn^emcnts. 

Recommended  Investigalivc  Procedures 

Before  entering  info  an  agreement 
with  a  vendor  acting  as  the  credit 
union's  agent  in  soliciting  membership. 
a  federally  insured  cnidit  union  should 
thoroughly  investigate  the  impact  of  this 
aition  on  its  financial  operations  and    , 
c;oiidition;  determine  its  legal  liabilities; 
<:learly  define  its  moral  n^sponsibilities: 
and  assure  proper  control  of  these 
activities.  1  he  following  steps  an* 
recommended: 

•  Thoroughly  investigate  the  fiiiani  liil 
condition  of  all  corporations, 
partnerships  or  other  entitiws  inviih  ed 
in  fhe  activities.  Obtain  and  review 
financial  statements  and  credit  reports, 
suc:h  as  Dun  and  Brad.street,  on  eai:h 
entity.  (Consider  the  need  for 
appropriate  bonding  by  each  company. 

•  Kevitnv  the  organiz3tion.->i  .structure 
and  reputation  of  each  entity.  Im.lnded 
in  the  review  should  be  a  ci-rtific  jtion 
that  each  entity  is  authorized  to  do 
bu^;iness  in  the  state  where  the  credit 
union  is  authorized  to  do  business. 

•  Review  and  approve  fhe  conirai  Is 
or  policic?s  to  be  offt'n'd.  Sine  e  neinbers 
inav  hold  the  credit  union  moralh, 
njsponsible  for  problems  which  may 
occur,  the  officials  should  consitler  the 
impact  of  each  con;rac:t  or  policy  nii  it> 
publir;  ri'lations  wiili  members. 

•  Determine  through  a  written  legal 
ofiinion  that  all  forms,  docn.mentsaiid 
procedures  uSt.-d  by  fhe  co-edit  union  lo 
obtain  membership,  p.ayrdll  dediic  tirm.s 
or  to  IrausfHr  hinds  to  a  vendor  arr  legal 
and  protei  t  fhe  credit  union. 

•  Ascertain  the  credit  unions  liahihtv 
under  the  Holder  in  Due  Course  rule. 

•  Dt^lermine  the  type  of  reco;lr^^• 
agreement  (fiill  roi  niirsi'.  limited 


recourse  or  without  recourse)  that  the 
cjodil  union  will  enter  into  with  iho 
vendor. 

•  Develop  cash  flow  and  budget 
projections  showing  the  effec'l  of 
increased  membership  on  the  credit 
union's  financial  condition  and  ability 
to  serve  new  members. 

•  Track  by  individual  vendor,  loans, 
lo.'in  delinquency  and  loan  losses  for 
each  financing  derived  from  the  indinut 
lending  relationship. 

•  Develop  procedures  to  monitor  tlie 
activities  of  vendors  as  discussed  b»;low 
under  Agreements, 

•  ri)nvplop  brochures  and  handout-,  Ut 
be  presented  to  potential  members. 
Among  these  should  be  a  discl.iimer 
th;it  the  credit  union  does  not  endorv; 
the  products  or  servic;es  and  that  the 
vendor  cm  make  no  i;ommitnieiits 
regarciing  membership  approval  or  the 
granting  of  loans.  Other  materials  to  •«! 
presented  are  discretionary  by  the  cn-dif 
union. 

•  Obtain  written  confirmation  from 
sunny  th.it  such  activities  are  bondabU*. 

•  Fnsun;  th(>  individual  in  c  harge  of 
indire«:t  lending  is  experienced  with 
indirect  financing  or  (ontact.-;  another 
iTculit  union  with  c^xpcrienci}  in  this 
\y[W  of  lending 

•  .Start  slow,  utilizing  only  chi"  cir  twu 
r»'pul.iblo  n>'\v  luir  d«:ii!ershi]is 

Agrei?ments 

All  arrangements  with  a  vendor 
should  be  ill  writing  and  reviewed  by 
credit  union  legal  counsel.  Sue  h 
agreements  should  inc:lude.  but  oof  It.' 
liiuiteil  to,  the  following: 

•  Scope  of  the  vendor's  authority  to 
contai.t  sponsors,  such  as  limits  on 
sponsor's  assets,  number  of  einplovi-i-s/ 
potential  members,  financial  (onditioii 
org:ini7.ation.il  structure,  gengrriphii..il 
lo«  dtion,  and  sjioiisor  st.iliilily  in  tin- 
.ir-M. 

•  lVo<:t>dun's  lor  the  vendor  to  lollou 
III  c  (tiuacting  sponsors.  Tluse  should 
n:({uin;  tii'i  vendor  lo  pn;seiit  any 
produt.l  or  .service  as  separate  .i.'id 
distiiicl  from  c;redit  union  niembcr.siiij) 
and  to  st.it.'  that  inclufion  in  the  field 
of  membership  is  subject  lo  n  gul.-torv 
a()proval.  There  should  he  ab.sol:i;i- 
indi!  alion  fhit  the  cnulit  union  is  ii't 
Hudorsing  ;»fiy  product  or  service*, 
niarkets'd  by  the;  vendor. 

•  froceduH's  for  vendors  to  foiiow 
oiK.e  .1  sponsor  is  inc  hided  in  the  i  riihl 
union's  ficjlrl  of  menibersliip. 

•  Procedun?s  for  aiifoinoljiie  ue.ilers 
lo  follow  when  shopping  sales  «.outrac  t- 
to  leu'iers. 

•  I  hiderst.inding  and  agreementv  on 
fees  or  points  paid  to  automobih; 

d";ii|.iH, 
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•  Agreement  th 
to  h«>  offered  and  rr. 
i.nd  handouts  to  be  presei  ted  by  the 
vendor  are  to  be  approver  ,  in  advanc  e. 

-by  tlie  credit  anion 

•  Agreement  [hat  ali  njiiroved 
t>ro«,hores  and  handouts  (ftho  ( .-edit 
union  j,h\  bo dist.ibuted 

•  A!^^4>e.^lent  ?hat  credit  un:o;i 
r(;pn'.s.'ntatives  m.",y  accor  ipr.ny  lh» 
vofKior  on  contac's  with  s  )on;ors  and 
on  r.'iembenihip  enrollm.': 

•  Apijf^ment  \\ni  the 
rT.,<y  di5;q(ialify  any  vtndo 
leprest'inative  from  rtpre^ntin}.;  lh> 
CTf^dit  union.  Gcneroliy  su  ;h  an 
;!i;rtr»!rrtf;nt  will  include  a  [  roiimiiiary 


ts. 
rpdit  union 
or  vendors 


fipprovc!  process  as  v/ell  as  monitoring 
standards  to  include  necessary  credit 
nnir>n  lA'aiuing. 

•  Procedures  for  auditing  indirt-t 
[H<)d;ng  rictivities  wi'h  the  dealer. 

•  Any  other  standard  ccntractml 
(ifireenents  nw:essary  to  contract  l.ww 

Kumnj.ary 

Cndi',  unions  and  vf;:idors  c;in  tiigage 
in  inutusliy  beneficial  contractual 
f-frec'nis;;.ts  provided  that  ado'iuaie 
jdanain^  r.r.d  interna!  controls  r.re 
inr-otuted.  Credit  uni-ins  engor.in;^  in 
these  activities  should  plan,  direct,  and 
cont.'ol  those  activities  in  a  safe  and 
sound  maiiner. 


Appendix  F— Trade  Associations 

Crc-'.iit  Union  Natior.al  As.so(:ialion  (CUNA), 

P.O.  Box  431.  Madison,  WI  53701,  608- 

231-^000 
National  Aasociation  of  F<?doral  Ca'»;(iit 

i;nior.s  (NAIT.l'),  3138  ^4,  10th  Street, 

Sfite  300,  A:hijgtr,n.  VA  22201   703- 

522-47'/0 
r.'.itioiidl  AKsociation  ot  Sfa»e  Credit  IJnion 

.'Supervisors  (\ASC:US).  1901  Nortli  FuH 

Myi!r  Drivp.  Suite  201,  Arhnglon,  VA 

222(».  703-.52&-.';351 
N.uionai  Fedprstion  of  Q)i.'imunitv 

1>  vclnpninnt  Cndit  Unions  (Nn.DCii). 

120  Wall  Strc!;!,  IQik  Floor.  N.nv  York. 

NY  100U5-3902,  212-80<^16r.O 

UK  Doc.  94-12110  Fdod  0-2-94;  8:4^)  ami 
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DEPARTMENT  OF  EDUCAl|lON 

[CFOA  Nos.:  84.133F.  84.133G,|84.133N.  and 
84.130P] 

Office  of  Special  Education  land 
Rehabilitative  Services;  National 
institute  on  Disability  and 
Rehabilitation  Research;  Ndtice 
inviting  Applications  for  New  Awards 
Under  Certain  Programs  for  Fiscal 
year  1995 


^'.  -ff?  to  Applicuals:  This  i 
« o(i:pl»-te  3ppli(.ation  packa^ 
iviJh  rhe  statute  authorizldjj  i 
pn^rains  and  .applicable  n^j, 
t^nveraiijg  the  programs,  iric! 
f^ditisrion  DeparToit-m  Gene: 
Aii!;:inistr;inve  Rej^iilations  ( 
>his  tiot!(.e  c:o(.tai!is  inlnnnat 
'ipuiiiation  forms,  and  instrii 
nf*-dr  ti  to  c-pjiiy  for  a  orai:t  u 
1  utnpHTinons 

Thesn  programs  >i:pport  th 
f ;«)!;« -ition  Goals.  National  Fc 
Irt'.tl  fi  states  By  the  Year  2U< 
-t>h;lt  Ariserii  ar*  will  be  litera 
im;s.s»  <c-.  the  iai()wl»-d^t.'  a.id  si 
uti  i^s-^ory  to  foriiptte  in  a  ^!u 
'■*  liii'.'iny  niid  exercise  the  ri^ 
rtsjiofisihtiifif'sof  (:if'/ens}i!| 


I  Jt 


Tunoing    ifionf/ 


"•iseafch  Fe'iaws^.tps 


Vroiirticn  TuU-:  Field-Ii'.Ui; 

CFOA  Numht-r  H4.133G 

C'lrpusf:  This  pr(>i;ra:ii  is 

':i)(i.  developnieiif,  or  kno^v 

-.tippn.'t  research  and  demons 

rl:.'t  .uUlo-ss  ii'ipcirtaiit  attiv 

l.V,!V 

Intrrditiaaal  Prifntns   1.. 

':ti;i,il  priorities.  Ilov-.ever.  n 

i;of?>p»tifive  or  absolute  piete 

(1)  Cnv»-st:^ations  of  tlie  t 

[1]  lnvi-s?;gatiri(>s  or  deiiti 


rii 


Fundi.ng  p 


Fie<d-i.'iir:afe<J  Research 


Sf'h-i  fu>n  Cnttnn  Thv  Sec  rt- 
>tie  tol  lowing  criteria  loevaliia 
i'!ppli«:;«tuin  under  this  pro^raii 


iM^isa 
'.  /ogHlifr 
:e 

lallons 
idiny  tl'c 
il 

:ix;.\U) 

tiocs 
der  thf-'- 

•  i\atioti;il 

ii;iitic)n 

).  eu'ry 

iaiKl  v.  iil 

ills 

)al 

Its  .::id 


The  estimated  funding  levels  in  tliis 
notice  do  not  bind  the  Department  of 
Education  to  make  awards  in  any  of 
these  categories,  or  to  any  specific; 
number  of  awards  or  funding  levels, 
unless  otherwise  specified  in  statute; 

The  statute  requires  that  each 
applicant  for  a  grant  demonstrate  how 
its  proposed  activities  address  the  needs 
of  indinrfuats  from  minority 
backijro'jnds  who  have  disabilities. 

Applicchit  Re-giilntions:  The 
hducation  Department  General 
Adn.inistrative  Regulations  (EDGAR). 
:^4  CFR  Parts  74.  75.  77,  ftO,  81,  82.  85. 
and  8»»;  and  the  following  program 
rt^HulatioTis- 

Hf^ffurh  F^^!lo^\>llips—^4  C:FK  Part 
t'ir,. 

F'ltkl  !r,Hu:h;d  Ri-smrrh—M  Gffv 
farts  r'.ti  and  ;i.57. 

Spt^ruil  Pmjfcls  nnd  Df^ivnnsSrations 
Inr  Spinal  0>nl  lojiirifs — '!4  C;FR  I'.irts 
:i;'i(l  and  \r,9. 

Hr^t-nr'-h  Jrci:mng  and  dsrvcr 
Dfiflnr'aif-nt  Pri;<,','nf/;— ,14  C;FR  Farts 
r.O  .uid  ff.O. 

Cn>'cro:u  Titlr:  RehabiiitaJio.-i 
Ki'if.'in  h  Fellowships. 

f.f  f?,4  \'im:hfr:  K4.l:i:iF. 

f'lirpn-.^  The  purpose  of  this  protjr.i;:', 
1^  ro  build  lesfan.h  capacity  by 
proudi;-t?  s-:ppc>rf  to  highly  qualififd 


individuals  to  perform  resean;h  on  the 
rehabilitation  of  disabled  persons. 

Sfh'ction  Criteria:  The  Secretary 
evaluatt-s  applications  for  fellowships 
ac:f:ording  to  the  following  criteria  in  3A 
GFK  356.30. 

(a)  Quality  and  level  of  formal 
educ:ation.  previous  work  experience, 
and  rtx;onunendations  of  present  or 
former  supervisors  or  colleagues  that 
include  an  indication  of  liie  applicant's 
ability  to  work  creatively  in  sc  ieniifii: 
researc:h;  ,ind 

(bj  The  quality  of  a  research  proposal 
of  no  more  than  12  pages  containing  the 
following  information: 

(1)  The  importance  of  (he  problt!ii  Ut 
be  i.T.cstigated  to  the  purpose  of  the  Act 
.I'ld  the  n:issiufi  of  MDRR. 

[2)  The  research  hypotheses  or  rel.it»d 
nbjfctivc-s  .((id  the  methodologv  and 
design  U)  U;  followed. 

':»)  Assiircinci;  of  the  availability  ut 
.!.".>  ne«;essiiry  dat.T  re.soi;fc:es. 
kqiiipriKM!?.  or  :J!stitu(ional  su(tport. 
liii  Imling  if;chr:.cal  consultation  and 
scioport  wlH;n?appri;priate.  requJrfMl  tn 
carry  out  the  [iropo.sed  activity. 

ELIGnU.K  AP.-'I.ICANTS:  IiiJiv  idiu.K 
iiiily  ar*'  eligible  to  apply  for  n-.se;ir(  h 
h.'lldii.  ships  under  this  program. 

I^n>j;r.im  (Aulhority:  j'l  H.S.C.  r(>l:i|.l! 


APPLICATION  rjOTiCE  FOR  FISCAL  YEAR   1995 
[flesea'co  Fellowships.  CFDA  Ko  84  I33F| 


Deadline  tor 

'ansmittal  of  af 

plications 


tl/l5'94 


EstirTiated  njiT 
berof  av.ara; 


to 


Ei'ima'ed  in^  of 

awards  (per 

year) 


S40.000 


ted  R<:'s<arch. 


Proiect  per.cd 
(fnonths) 


v..  r  V'";^.*'-'*'-^'  ^-''^''''^  P"'^'*''^  '»  originate  va|..:able  idea.s  for  r^rsearch  and  dt-moMMi,.- 
.^cg,.  dissemination  pfo,«.ts  to  improve  the  livens  of  individuals  with  disabilities  aed  in 
ration,  deveiopmeut  or  knowledge-  dissemination  prc,.<.ts  .:,s  d.scr.bed  ni  pro'-ra,  re^u t  , .  is 
es  not  supp.,.t.d  by  Insta-.tc-hinded  researc:h  or  that  <:on.p!e..r.en.  that  rcseart  h  in  a  pm'nisi," 

cvT^' rFR'"'m-;';S  ""''^^'!!'^  *"  applications  that  acidrvss  one  of  d„.  tolh-wmg  :„■,!„- 
.,,  ot  ;  H  '  '  "'^'"^'.'  '"  application  that  meets  an  iiui:;.ri.,:.al  priority  clo..s  not  nirivr 
•n.c;  over  other  :ipp!u..i:ic.ns.  The  invitational  priorities  arc- 

.qut- rehaJnlitctinn-rel.  !c.|  needs  of  individuals  with  di.abilit..-.  fa.ni  minnruv  ha.  I  -p;mc!s  • 
■-  =.nons  of  innov-at,...  ,Hrvi,:es  for  individuals  with  dis.hdi-a.s  trr.n  nnnor.tl-  (.uirroirnds: 

Applicat!0.\  Notice  for  Fiscal  Year  1995 

(Fie!d-init;ared  Research,  CFDA  No  84.i33Gi 


(IS 


ictv 


Deadline  for 

transmittal  of  ap- 

piicaticns 


11/ 1, '94 


Estimated  nu.-n- 


20 


Estimated  sze  of 

avvards  Ipef 

year) 


S125.000 


P.'Oject  period 
(months) 


36 


try  uses 
'  an 


(til  IrrpKttcmt-  of  tin-  prphli-iii.  (2li 
point.s)  Tfie  Secretary  i^views  eac:h 
apj.>ii<;«'ifion  to  detc-miine  the  extent  to 
which— 


( 1 1  The  firopo.sed  project  addrcnsscrs  ,1 
problem  that  is  'significant  to  persons 
with  disabilities  or  to  t.hose  e.lio  provide 
s»ivic»-stfi  thf-m;  and 
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(2)  Tlie  proposed  pro,ei,t  is  Jikf  Iv  to 
jiroduc.e  new  and  useful  knowledge. 
tL-i.hniques,  or  devices  that  will  develop 
or  disseminate  solutions  to  problems 
(.onironting  persons  wiili  disabilities. 
(S)  Desirn  of  thf  prnjt^rt.  (45  points) 
(1)  The  .Sec.retan,  re\  lews  each 
application  for  a  i<'st  arch  and 
clemon.strntion  proiect  to  (ietfrmiiu'  I  lie 
extent  to  whie  h — 

(i)  The  revicnv  cfthe  literature  is 
appropriate  and  indicates  familiarity 
uilh  the  relevant  current  research: 
I'i)  The  reseaf  h  hypotheses  are 
theoretically  sound  and  based  on 
current  knowledge: 

(iii)  The  sample  populations  are 
adequate  and  appro()ri;itelv  selected; 

(iv)  The  data  collef.tion  instruments 
and  nietht)ds  are  appropriate'  and  likely 
to  tie  succe.ssiui; 

(\ )  The  data  onalvsis  measures  are 
appropriate;  and 

(vi)  The  application  discusses  the 
anticipated  research  results  and 
demonstrates  how  those  results  would 
satisfy  the  original  hypotheses. 

(2)TheSecretar\  reviftw.seach 
application  for  a  knowledge 
dissemination  projec  t  to  determine  the 
extent  to  which — 

(i)  The  need  for  the  information  has 
been  demonstrated: 

(ii)  The  target  populations  are 
appropriately  specihed: 

(iii)  The  dissemination  methods  are 
appropriate  to  the  target  population: 

(iv)  The  materials  for  dissemination 
are  prepared  in  media  accessible  to  the 
target  population; 

(v)  There  are  adequate  means  of 
documenting  and  evaluating  the 
effectiveness  of  the  dissemination 
activity. 

(3)  The  Secretary  reviews  each 
application  for  a  development  project  to 
determine  the  extent  to  which— 

(i)  The  proposed  proje(,t  will  u.se  the 
most  effective  and  appropriate 
technology  available  in  developing  the 
new  device  or  technique; 

(ii)  The  proposed  development  is 
based  on  a  sound  conceptual  model  that 
demon.strates  an  awareness  of  the  state- 
of-the-art  in  technology; 

(iii)  Devices  or  techniques  will  be 
developed  and  tested  in  an  appropriate 
environment; 

(iv)  The  applii  ant  considers  the  cost- 
effectiveness  and  u.sefulness  of  the 
device  or  technique  to  he  developed  for 
persons  with  di.sabilities;  and 

(v)  The  applicant  discusses  the 
potential  for  commercial  or  private 
manufacture,  marketing,  ancl 
distribution  of  the  procfuct. 

(c)  Pprsonnel.  (20  points)  The 
Secretary  reviews  (?3ch  applic;alion  to 
determine  the  extent  to  which— 


(1)  The  ke\  personnel  have;  adeipiale 
training  and  experience  in  the  recpiired 
dis(,ipline  to  conduct  the  proposed 
activities: 

(2)  The  allotment  oi  siaff  time  is 
adequate  loaccoinpHsh  the  pro|)osed 
activities:  and 

13)  The  applicant  ensures  thai 
personiu;!  are  selected  for  emphnment 
without  regard  to  race,  lolor.  national 
origin,  gender,  age.  or  hrmdi(:a|)ping 
(  ondition. 

(d)  SJniWiicnwr.t  nud'EvaliuiUon.  (15 
points)  The  Secretary  reviews  each 
application  to  determine  the  extent  to 
uhich — 

(1)  The  resources  of  the  applicant  are 
adequate,  appropriate,  and  accessible  to 
iiulividuals  with  disabilities: 

(2)  The  proposed  budget  is  adequate 
and  appropriate  for  the  activities  to  be 
carrii'd  out: 

(3)  There  is  a  plan.  ap|)ropriale  lo  ihe 
type  of  field-initiated  project,  to 
evaluate  the  effectiveness  of  the  pro|ecl 
in  accomplishing  its  goals  and 
objectives: 

(4)  The  applicant  provides  a  plan  ol 
operations,  appropriate  to  the  type  of 
field-initiated  projed.  indicating  that  it 
will  achieve  the  project  objectivifs  in  a 
timely  and  effective  manner;  and 

(5)  Appropriate  (oliahoration  with 
other  agencies  is  assurcid. 

Eligihle  Applicants:  Public  and 
private  organizations,  including 
institutions  of  higher  education  and 
Indian  tribes  and  tribal  organizations, 
are  eligible  to  apply  for  awards  under 
this  program. 

Program  Authority:  J9  I  ..SC.  7h2. 

Prngrnm  Title:  Special  Projects  and 
Demonstrations  for  Spinal  Cord  Injuries. 
CFDA  iVnmber  84.133N 
Purpose:  The  Special  Projects  and 
Demonstrations  for  Spinal  Cord  Injuries 
program  provides  assistance  lo  establish 
innovative  projects  for  the  delivery, 
demon.stration,  and  evaluation  of 
comprehensive  niedical.  vocational,  and 
other  rehabilitation  services  lo  meet  the 
wide  range  of  needs  of  individuals  with 
spinal  cord  injuries.  As  described  more 
fully  in  34  CFR  359.11,  recipients  of 
awards  under  this  program  must 
establish  a  multidisciplinary  service 
sy.stem,  demonstrate  and  evaluate  both 
the  .services  and  the  costs  and  benefits 
of  those  sen  ices,  es;tablish  a  research 
environment  within  the  system, 
demonstrate  and  evaluate  the 
application  of  improved  methods  and 
equipment,  demonstrate  methods  of 
community  outreach  and  education,  and 
participate  as  directed  by  the  Secretary 
in  national  studies  of  the  benefits  of  a 
spinal  cord  injury  ser\  ice  system. 

Invitational  Priorities:  The  Sec:retary 
is  particularly  interested  in  applications 


that  address  one  of  the  ioiio-.v!t.>; 
invitational  priori-ties  within  :t;e  m  c.p. 
of  model  deninnstration  svst,-,;.s  {or  sC) 
However,  under  34  CFR  75  10.5 ,«  in  t  a;-, 
application  that  meels  an  ir.vita^iona) 
priority  does  not  ret.eive  t  or..pi'itive  or 
absolute  preference  en  er  other 
applications.  The  in\  itrttional  prf<ir)',i-v 
are  to  address  one  or  more  of  t.'.e 
following  problems  within  the  rev.  .^^  ;-, 
demonstration.  ser\  ices,  or  o..-li» 
(.olleclion  aspei  ts  ol  the  nxo-!  St  ) 
system  projcft. 

Il)  Violence-related  spi:;.,<  i  (.-,j 
injuries: 

(2)  Technifjues  to  maximi/e  thi- 
benefits  of  interactions  witr. 
independent  living  progra-^s  «o  .,,  ■..,  -, ,. 
community  rc-integrat K.n: 

(3)  Subsiance  abuse  ii.-.xKrg 
indiviil'.ials  with  SCI. 

(4)  Disability  and  reh.ibiJitirtic-n- 
related  problems  of  persrjns  w  iir,  .M  ] 
from  minnriiy  bai  kgrounn^ 

(5)  The  role  of  families  and  p»-Mi:„!l 
advocacy  in  siit:ces.sful  i  otnn.un.ly 
reintegration;  and 

(())  Techniques  to  facilitate  tr,e 
iido|)tion  of  the  SCI  systen.v  model  of 
care  into  regular  health  1  .iri-  oi  livi  ;v 
practices. 

Selection  Cntenn:  The  .Vt  rel.:rv  um  >■ 
the  following  criteria  to  ev.:!i,,.le  .,u 
application  under  this  moot ;  .M.J 
.Systems  program. 

(a)  Projett  Dt^sign  (20  pmLtsi  The 
Secretary  reviews  eai  h  apphi  .t'lon  to 
determine  to  what  degree — 

(1)  There  is  a  clear  desi  riplicn  of  how 
Ihe  objectives  of  the  proiei !  n  l.ile  !o  trie 
purpose  of  the  program: 

(2)  The  researc  1)  is  likely  lo  prott.H  e 
new  and  usefiil  information: 

(3)  The  need  and  target  popul.it.on  ,re 
adequately  defined: 

(4)  The  outcomes  are  tikety  lo  !>.  netti 
Ihe  defined  target  population: 

(5)  The  research  h\poIhes.-v  jire 
sound; and 

(fi)  The  research  methodology  is 
sound  in  Ihe  sample  design  i-.nd 
selec;tion,  the  data  collei  tion  plan,  tr.e 
measurement  instruments,  and  the  dal;* 
analysis  plan.  *• 

(b)  Ser\ire  Comprt^henf-mnesr.  t2(f 
pointsl.  The  .Secretary  reviews  eai  h 
application  lo  determine  to  v>  hat 
degree; — 

(1)  The  services  lo  he  prov  lOecf  within 
Ihe  projec;t  are  c:omprehensive  in  st  ope 
and  include  emergency  medical 

ser\  ices,  intensive  and  acuie  medii.d 
c:are,  rehabilitation  management. 
psyc:hosocial  and  c  ommunity 
reintegration,  and  follow  up: 

(2)  A  broad  range  of  vocational  :ind 
other  rehabilitation  services  will  b»' 
available  lo  persons  with  severe 
disjibililies  within  Ihe  project;  .uvd 
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(3)  Services  will  be  coord  nated  with 
'hose  services  provided  by  <  ther 
appropriate  community  res<  urces. 

id  Plan  of  Operation  (15  ^ointsl.  The 
S*KTe\acy  reviews  each  appi  cation  to 
determine  lo  what  degree — 

(1)  There  is  an  effective  p  an  of 
operation  that  ensures  prop)  r  and 
efficient  administration  of  ti  e  projett; 

(2)  The  applicant's  plannt  d  use  of  its 
reso'jrces  and  personnel  is  I 
achieve  each  objective; 

(31  Coll  iboration  between 
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(4)  There  «s  a  clear  descri[  t 
the  applicant  will  include  e! 

projt?i:»  participants  who  have 

traditionaliy  underrepresent  !d.  such 
as — 

(il  M?uir»ers  of  racial  oret 
niinonty  groups 

(iil  Women; 

(iii)  Perions  with  disabilities;  and 

(iv|  The  elderly 

(d|  Quality  of  Key  Per^onn  •/  (10 
pointsl.  The  Secretary  reviev  s  each 
applicj'ion  to  determine  to  v 
de^ 

(IJThe  pnncipal  investiga  or  and 
other  key  Jtaff  have  adequate 
etpenence.  or  both,  in  spina 
injur/  care  and  rehabilitatior 
demonstrate  appropriate  pot«  ntial  lo 
conduct  the  proposed  researt  h. 
demons'rafion.  training.  dev« 
ordisiemination  activity 


Application  Nonce  for  Fiscal  Year  1995 

(S  jecial  Proiecfs  and  Demor!3?-a::or:s  fof  Sonal  Co'd  (njunes.  CFDA  No.  84  i33N} 


Funding 


jnonty 


3gec-i'  !»">,^?s  and  Oemonstrat«  ns  for  Sptnal  Cord  tnjunes 


Pr".^-^r'  Tale  Research  Tr 
Career  Development  Program 


Th«se 


vel 


CFDA  \'umber:  84. 133P 
Purpose:  The  purpose  of  th 
is  to  expand  capability  in  the 
rehabilitation  research  by  su^ 
projects  that  provide  advance  1 
in  rehabilitation  research 
projects  provide  research  trai 
experience  at  an  advanced  le 
individuals  with  doctorates  oi 
advanced  degrees  who  have  c 
other  relevant  experience,  inc 
experience  in  management  or 
science  research,  m  fields  pen  i 
rehabilitation,  in  order  to  qua 
individuals  to  conduct  i     .^ 
research  on  problems  related 
disability  and  rehabilitation. 
fnvftational  Pnonties:  The 
IS  particularly  interested  in  a 


training  or 

cord 

and 


lopment. 


(2)  The  pfi:!c:pai  investigator  and 
otlier  key  staff  are  familiar  with 
pertinent  literature  or  methods,  or  both; 

(3)  Aii  the  disciplines  necessary  to 
establish  the  multidisciplinary  system 
described  tn  Section  359.11(a)  are 
effectively  represented; 

(4)  C.jmm;tnientsof  staff  time  are 
adequate  for  the  project;  and 

(5)  The  applicant  is  likely,  as  part  of 
its  non -discriminatory  employment 
practices,  to  er.courage  applications  for 
employment  from  persons  who  are 
members  of  groups  that  traditionally 
have  been  underrepresented.  such  as 

(i)  Members  of  racial  or  ethnic 
minority  groups; 
(ii)  Women; 

(iii I  Persons  with  disabilities;  and 
(iv)  The  elderly. 

(e)  Adequacy  of  Resources  (101  points 
The  Secretary  reviews  each  application 
to  determine  to  what  degree — 

(1)  The  facilities  planned  for  use  are 
adequate; 

(2)  The  equipment  and  supplies 
planned  for  use  are  adequate;  and 

(3)  The  com.mitment  of  the  applicant 
to  provide  administrative  and  other 
necessary  support  is  evident. 

(f)  Budget /Cost  Effectiveness  (10 
pointsl.  The  Secretary  reviews  each 
application  to  determine  to  what 
degree — 

(1)  The  bud;^et  for  the  project  is 
adequate  to  support  the  activities; 


(2)  The  costs  are  reasonable  in 
relation  io  the  objectives  of  the  project; 
and 

(3)  The  budget  for  subcontracts  (if 
required)  is  detailed  and  appropriate! 

(g)  Disseminatmn/UUlization  (5 
points!.  The  Secretary  reviews  each 
application  to  determine  to  what 
degree — 

(U  There  is  a  clear  defined  plan  for 
dissemination  and  utilization  of  project 
findings; 

(2)  The  researt;h  results  are  likely  to 
become  available  to  others  working  in 
the  field; 

(3)  The  means  to  disseminate  and 
promote  utilization  by  others  are 
defined; and 

(4)  The  utilization  approach  is  likely 
to  address  the  defined  need. 

(h)  Evaluation  Plan  (10  points).  The 
Secretary  reviews  each  application  lo 
determine  to  what  degree — 

(1)  There  is  a  mechanism  to  evaluate 
plans,  progress  and  results; 

(2)  The  evaluation  methods  and 
objectives  are  likely  to  produce  data  that 
are  quantifiable;  and 

(3)  The  evaluation  results,  where 
relevant,  are  likely  to  be  assessed  in  a 


service  setting. 


Eligible  Applicant^:  Public  and  other 
nonprofit  agencies  and  organizations  are 
eligible  to  apply  for  awards  under  this 
program. 

Program  .'\uthorit>:  :'<i  It  S  C  ?b2 


Deadline  for 
trans-Tntta!  of  ap- 
plications 


10/ 14 '94 


Estimated  num- 
ber of  awards 


8-13 


Estimated  sjze  of 

awa.'ds  {pef 

year) 


$230,000- 
375.000 


Pro;ect  perod 
(montfis) 


60 


iningand 


s  program 
Field  of 


p  jort 


ing 

training 


ing  and 
Ito 

similar 
inical  or 
uding 
jasic 
nent  to 
f>'  those 
ndepeitident 
la 


Secretary 
ications 


p  )l 


that  address  one  of  the  following 
invitational  priorities.  However,  under 
34  CFR  75.105(c)(1)  an  application  that 
meets  an  in  v -National  priority  does  not 
receive  cor  petitive  or  absolute 
preference  over  other  applications.  The 
invitational  priorities  are: 

1.  Training  individuals  with 
disabilities  in  advanced  research  in 
disability  and  rehabilitation-related 
fields. 

2.  Training  individuals  with 
disabilities  from  minority  backgrounds 
in  advanced  disability  and 
rehabilitation  research. 

Selection  Catena:  The  Secretary  uses 
the  following  criteria  to  evaluate 
applications  under  this  program. 

(a)  Importance  and  potential 
contribution.  (20  points)  The  Secretary 


reviews  each  application  lo  determine 
to  what  degree — 

(1)  The  applicant  is  responsive  to  any 
priority  established  under  §  3f>().32; 

(2)  The  applicant  proposes  to  provide 
training  in  a  rehabilitation  discipline  or 
area  of  study  in  which  there  is  a 
shortage  of  qualified  researchers,  or  to 
provide  training  to  a  trainee  population 
in  which  there  is  a  need  for  more 
qualified  researchers,  such  as  clinicians 
in  rural  areas,  or  clinicians  who  are 
directly  experienced  with  underserved 
populations;  and 

(3)  The  applicant  is  likely  to  make  a 
significant  increase  in  the  number  of 
trained  rehabilitation  researchers. 

(b)  Quality  of  proposed  training 
program.  (40  points)  The  Secretary 
reviews  each  application  to  determine 
to  what  degree — 


(1)  The  applicants  proposed 
recruitment  program  is  likely  to  be 
effective  in  recruiting  highly' qualified 
trainees; 

(2)  The  proposed  didactic  and 
classroom  training  programs  emphasize 
scientific  methodology,  are 
mullidisciplinary,  comprehensive,  and 
appropriate  to  the  level  of  the  trainees, 
and  are  likely  to  produce  qualified 
independent  researchers; 

(3)  The  quality  and  extent  of  the 
academic  mentorship.  guidance,  and 
supervision-  to  be  provided  to  each 
individual  trainee  are  of  a  high  level 
and  are  likely  to  produce  highly 
qualified  researchers; 

(4)  The  type,  extent,  and  quality  of  the 
proposed  clinical  and  laboratory 
research  experience,  including  the 
opportunity  to  participate  in  research  on 
meaningful  topics  at  an  advanced  level, 
are  likely  to  develop  individuals  with 
the  capacity  to  perform  independent 
research:  and 

(5)  The  opportunities  for  collegial  and 
collaborative  activities,  exposure  to 
outstanding  scientists  in  the  field,  and 
opportunities  to  participate  in  the 
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preparation  of  scholarly  or  scientific 
publications  and  presentations  are 
extensive  and  appropriate. 

(c)  Personnel  and  resources 
rommitted  to  the  project.  (.30  points) 
The  Secretary  evaluates  each 
application  to  determine  to  what 
degree — 

(1)  The  activities  of  the  project  will  be 
implemented  by  sufficient  and  qualified 
staff  who  are  outstanding  scientists  in 
the  field; 

(2)  The  project  director  and  other  key 
staff  are  experienced  in  the  delivery  of 
advanced  research  training  as  well  as 
knowledgeable  about  the  methodology 
and  literature  of  pertinent  .subject  areas; 

(3)  All  required  disciplines  are 
effectively  included;  and 

(4)  The  applicant  possesses  the 
appropriate  facilities,  laboratories,  and 
access  to  clinical  populations  and 
organizations  representing  persons  with 
di.sabilities  to  support  the  conduct  of 
advanced  clinical  rehabilitation 
research. 

(d)  Management  and  operating  plans. 
(10  points)  The  Secretary  evaluates  cat.h 
application  to  determine  to  what 
degree — 


(1)  There  is  an  effective  plan  of 
operation  that  ensures  proper  and 
efficient  administration  of  the  proje<:t; 

(2)  There  is  an  effective  plan  for 
collaboration  with  other  mstitulions  ol 
higher  education  and  organizations 
whose  participation  is  necessary  to 
ensure  effective  classroom  and  llinical 
re.search  training: 

(3)  The  applicant,  as  part  ol  its 
nondiscriminatory  employment 
practices,  will  ensure  that  its  personnel 
are  selected  without  regard  to  race. 
color,  national  origin,  gender,  age  or 
handicapping  condition: 

(4)  The  applicant  has  pro\  ided  an 
adequate  plan  for  the  use  of  facilities, 
resources,  .supplies  and  equipment; 

(5)  The  budget  for  the  project  is 
reasonable  and  adequate  lo  support  the 
proposed  activities:  and 

(6)  The  applicant  provides  an 
appropriate  plan  for  the  evaluation  of  is!) 
phases  of  the  project. 

Eligible  Applicants:  Institutions  ol 
higher  education  are  eligible  to  rt-ceive 
awards  under  this  program 

Program  Authority:  ^q  IS  (. 
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Application  Notice  for  Fiscal  Year  1995 

IResearcti  Training  and  Career  Development  Program,  CFDA  No  84.133P) 


Funding  priority 


Research  Training  and  Career  Development  Program 


Deadline  tor 
transmittal  of  ap- 
plications 


10 '03 '94 


Estimated  nunv 
t>er  ot  awards 


Estimated  size  oi 

awards  (p-er 

year) 


S-.  50.000 


f^'CeCJ  p*f'C<J 
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Instructions  For  Transmittal  of 
AppJications 

(a)  If  an  applicant  wants  to  applv  for 
a  grant,  the  applicant  shall— 

(1)  Mail  the  orii^inal  and  two  copies 
of  the  application  on  or  before  the 
deadline  date  to:  U.S.  Department  of 
Education.  Application  Control  Center, 
Attention:  (CFDA  n  [Applicant  must 
insert  number  and  lelterl),  Washington, 
DC  20202-472.5,  or 

(2)  Hand  deliver  the  original  and  two 
copies  of  the  application  by  4:30  p.m. 
(Washington.  DC  time)  on  the  deadline 
date  to:  U.S.  Department  of  Education. 
Application  Control  Center.  Attention: 

(CFDA  #  [Applicant  must  insert 
number  and  letterl).  Room  #3633, 
Regional  Office  Building  #3.  7fh  and  D 
Streets,  SW.,  Washington,  DC. 

(b)  An  applicant  must  show  one  of  the 
following  as  proof  of  mailing: 

(1)  A  legibly  dated  U.S.  Postal  Service 
postmark. 

(2)  A  legible  mail  receipt  with  the 
date  of  mailing  stamped  by  the  U.S. 
Postal  Serv  ice. 


(3)  A  dated  shipping  label,  invoice,  or 
receipt  from  a  commercial  carrier. 

(4)  Any  other  proof  of  mailing 
at  ceptable  to  the  Secretary.         / 

(c)  If  an  application  is  maiiKlthruugh 
the  U.S.  Po.stal  Ser-.ire.  the  Spcretary 
does  not  accept  either  of  li.e  following 
as  proof  of  mailing: 

(1)  A  private  metered  postmark. 

(2)  A  mail  receipt  that  is  not  dated  by 
the  U.S.  Postal  Service. 

Notes:  (l}Thp  US  Postal  .Srr\i(.-  tUns  not 
uniformly  provide  a  d.itwl  postniHrk.  Bi-tori! 
relying  on  this  method,  an  applir  ant  shiKild 
(heck  with  its  Ioc;>l  post  office. 

(2)  An  .ippiicant  wishing  to  know  th,il  its 
iipplication  has  been  recfivod  bv  tht? 
Dopiirtment  must  include  with  the 
application  a  stamped  srlf-addrfjsst'd 
postcard  containing  the  CFD.A  number  and 
title  of  this  program. 

(3)  The  applicant  must  indirateon  tht; 
cnvnlope  and — if  not  provided  by  thi! 
Dopartmont— in  Item  10  of  the  Applic  ation 
for  Federal  Assistance  (Standard  Form  424) 
the  CTDA  number— and  letter,  if  any — cif  the 
competition  under  \vhi<  h  the  application  is 
being  submitted. 


.Application  Forms  and  Instructions 

The  appendix  to  this  apphcotion  is 
divided  into  four  parts  Th>>st-  parts  are 
organized  in  the  same  mar.ntr  tnat  the 
submitted  application  should  be 
organized.  These  parts  are  ;is  follows: 

PART  1:  Application  for  Ft-deral 
Assistance  (Standard  Form  4.4  IRiv   4- 
8H))  and  instructions. 

PART  11:  Budget  Form— .\on- 
Constru(,tion  Programs  (Standard  Form 
424A)  and  instructions. 

PART  III:  Application  Narr.jtive. 
Additional  Materials. 

Estimated  Public  Reportn^g  Burden. 

Assurances — Non-Con<-tni(  tion 
Programs  (Standard  Form  424B). 

Certification  Regarding  Lobbying, 
Debarment,  Suspension,  and  Other 
Responsibility  Matters:  and  Drug-Free 
Work-Place  Requirements  (ED  Form  HO- 
0013). 

Certification  Regarding  Debarment. 
Suspension,  Ineligibility  and  Voluntary 
Exclusion:  Lower  Tier  Covered 
Tran.sactions  (ED  Form  80-0014)  and 
inslru(.tions. 
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(Note:  ED  Form  rx::S-014  is  i 
'?e  us«  of  primar,-  participants 
•  n  bn  tTtinsmitted  to  the  Depa 

Disclosure  of  Lobbyip.g  Ac 
(Standard  Form  LLL(ifapp! 
instructions:  and  Disclosure 
Activities  Continuation  Sh 
Form  LLL-A). 

An  applicant  may  submit 
on  a  photostatic  copy  of  the 
cv.ii  biidget  forms,  the  assui 
the  certifications.  However 
appitcation  form,  the  assu.. 
the  certifications  must  each 
original  signature.  No  grant  r 
2Ward8d  unless  a  completed 
foni  has  been  received. 
FOfl  FURTHER  INFORMATION 
Dianne  Villines,  U.S.  Depart 
Education.  Room  3417  Swi 
Building,  400  Maryland  Ave 
VVjshin^ton,  DC  20202-2704 
Telephone:  (202)  205-5450 
who  use  a  telecommunicati. 
for  the  deaf  (TDD)  may  call  tl 
r;unib-ral  (202)  205-8887. 

Authority;  29  U.S.C  760-7ftj 

Dit-'-i  May  31.1994 
Judith  £.  Heiunann. 

.-^•iio.'jrt  Secretary  for  Special  Et 
P^hijhtl native  Services 

Append?  X 

App'ication  Forms  and  fnsfnicf; 

Applicants  are  advised  to  repr 
conipiere  the  application  forms  i 
S-^no.^,  Applicants  are  required 
orv^:r.Ai  and  two  copies  of  each  , 
j>  provided  m  this  Section 

r.-fqueat  Questions 

1.  Cir.  !  get  an  extension  of  the 

No'  On  rare  occasions  the  Dep 
Cduc.ttton  may  extend  a  closing  < 
applicants.  If  that  occurs,  a  notic 
r>'<.  :s»'(]  due  date  is  published  in 
Register.  However,  there  are  no  ( 
exceptions  to  the  due  date  made 
i.idivtduul  applicants. 

2  What  should  be  included  in 
i,)pli':juon' 

The  ippiicition  should  inciudi 
r.jrrat.»rp.  vitae  of  key  personnel, 
kudgr".  as  well  as  the  Assurance' 
*.-:!•.:. tei  in  this  package.  Vitaeo 
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coRsu!ta.^ts  should  include  the  individuars 
title  and  role  in  the  proposed  project,  and 
other  information  that  is  specifically 
pertinent  to  this  proposed  project.  The 
budgets  for  both  the  first  year  and  all 
subsequent  project  years  should  be  included 

It  collaboration  with  another  organizatior. 
is  involved  in  the  proposed  activity,  the 
application  should  include  assurances  of 
paiticipation  by  the  other  parties,  including 
written  agreements  or  assurances  of 
cooperation.  It  is  not  useful  to.  include 
general  letters  of  support  or  endorsement  in 
the  application 

If  the  applicant  proposes  to  use  unique 
tests  or  other  measurement  instruments  that 
are  not  widely  known  the  field,  it  would  be 
helpful  to  include  the  instrument  in  the 
application. 

Many  applications  contain  volum.inous 
appendices  that  are  not  helpful  and  in  man\ 
cases  cannot  even  be  mailed  to  the  reviewers 
It  is  generally  not  helpful  to  include  such 
things  as  brochures,  general  capability 
statements  of  collaborating  organizations, 
maps,  copies  of  publications,  or  descriptions 
of  other  projects  completed  by  the  applicant 

3.  What  form.ir  should  be  used  for  the 
application' 

NIDRR  generally  advise^applicants  that 
they  may  organize  the  application  to  follow 
the  selection  criteria  that  will  be  used  The 
specific  review  criteria  var>-  according  to  the 
specific  program,  and  are  contained  in  this 
Consolidated  Application  Package. 

4  May  I  submit  applications  to  more  than 
one  NIDRR  program  competition  or  more 
than  one  application  to  a  program? 

Yes.  you  may  submit  applications  to  an> 
program  for  which  they  are  responsive  to  the 
program  requirenr.ents.  You  may  submit  the 
same  application  to  as  many  competitions  as 
you  believe  appropriate.  You  may  also 
submit  more  than  ore  application  in  any 
given  competitioa 

5  What  IS  the  allowable  indirect  cost  rate' 
The  limits  on  indirect  costs  vary  according 

to  the  program  and  the  type  of  application- 
Applicants  tr>  the  FIR  and  SQ  grants 
programs  should  hmit  indirect  charges  to  the 
organization's  approved  rate.  If  the 
organization  ('•  ►•>  not  have  an  approved  rate. 
Lhe  applicat;'  n  should  include  an  estimattti 
actual  rate  .App'  cants  for  projects  m  the 
Research  Trj.ntng  ana  Career  Development 
progr-im  are  limited  to  an  indirect  rate  of  8 
percent  There  are  no  indirect  charges 
permitted  m  the  Fellowship  program. 

6.  Ci"  protirrakirg  busmi-sses  apply  for 
tyrants' 


Yes.  However,  for-profit  organizations  ivill 
not  bo  able  to  collect  a  fee  or  prof.t  on  the 
grant,  and  in  some  programs  will  be  requif"<; 
to  share  m  the  costs  of  the  project 

7.  Can  indiv  iduals  apply  for  grants'' 

No.  Only  orgiinizations  a!V  eligible  to  appl> 
for  grants  under  NiDRR  programs.  However, 
individuals  are  the  only  entities  elig'ble  'o 
apply  for  fellowships. 

8.  Can  NiDRR  staff  advise  me  whether  m.y 
project  is  of  interest  to  NiDRK  or  likely  to  b.' 
funded? 

No.  NiDRR  staff  can  advise  you  of  the 
requirnmerits  of  the  program  in  which  you 
propose  to  submit  your  application 
Hov.fver.  staff  cannot  advise  you  of  whether 
your  subject  area  or  proposed  approach  is 
likelv  to  receive  approval 

9.  Hew  do  1  assure  that  my  application  v.ii; 
be  referred  to  the  most  apprfjpriate  panel  for 
review? 

Applicants  should  be  sure  that  their' 
applications  are  referred  to  the  correct 
competition  by  clearly  including  the 
competition  title  and  CFDA  number, 
including  alphalx^tical  code,  on  the  Standard 
Form  424,  and  including  a  project  title  that 
descnhes  the  projecl. 

10  How  soon  after  submitting  my 
application  can  1  find  out  if  it  wiil  be  funded" 

The  time  from  closing  date  to  grant  award 
date  varies  from  program  to  program. 
Generally  spcaki.ng,  NIDRR  endeavors  to 
have  awards  made  within  fue  to  six  months 
of  the  closing  date.  Cnsuccesshjl  applicants 
generally  will  be  notified  ia .;!.:n  that  time 
frame  is  welt.  For  the  purpose  of  estimatin^^ 
a  project  start  date,  the  applicant  should 
estim.dte  approxim.ately  six  r;on>hs  from  thf 
closing  date,  but  no  later  than  the  foilovv..-,^ 
Septemlier  .30. 

n.  Can  I  call  NIDRR  to  find  out  if  my 
application  is  being  funded^ 

No'  When  NIDRR  is  able  to  release 
information  on  the  status  of  grant 
applications,  it  will  notif>  applicants  b> 
letter.  The  results  of  the  peer  review  cannn' 
b?  released  except  throus^h  this  formal 
notification. 

12.  Will  ii!i  approved  jppiicdiioiis  be 
funded' 

No.  it  Often  happens  that  the  pt-tr  r"v  levv 
panels  approve  for  funding  more  op^'icatio;;-. 
than  NIDRR  can  hind  W-.thsn  available 
resources.  .Applicants  who  are  appmved  but 
not  funded  are  encoura(»ed  to  consider 
submitting  sur.lar  appiica'.on-;  m  future 
competitions. 
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This  is  a  standard  fonn  u 
for  Federal  assistance  It 
esublished  a  review  and 
to  be  included  in  theu- 


Item: 
1. 
X. 


INSTRUCTIONS  FOR  THE  SF  424 


*d  by  apphcanu  as  a  require^}  facesheel  for  preapplication*  and  applications  aubmitted 
irill  be  used  by  Federal  agencies  to  obtain  applicant  certification  that  Sutes  which  have 
( omment  procedure  in  response  to  ExecuUve  Order  12372  and  have  selected  the  program 
o*^**.  have  been  given  an  opportunity  to  review  the  applicAnfa  •ubmiaiion 

lt«m:  Entrv; 

Lilt  only  th«  targtst  political  entities  a/Tected 
(t.g.,  Bute,  eountict,  cities). 


pro  ress 

I  ntrv 


S 

4. 


10 


II 


JMI 


Self-explanatory. 

Date  application  sub  tnitted  to  Federal  agency  (or 
Sute  if  applicable)  4  applicant's  control  number 
(if  applicable). 

Sute  use  only  (if  app  icable). 

If  this  application  ii  to  continue  or  revise  an 
txiatir.g  award,  ent*r  present  Federal  identifier 
number.  If  for  a  new  |  iroject.  leave  blank. 

5.  Legal  name  of  ap;  Ijcant.  name  of  primary 
organitationa;  unit  which  will  underuke  the 
assistance  activity,  complete  address  of  the 
•pplicant.  ar.d  name  i  ,nd  telephone  number  of  the 
person  to  conuct  oji  matters  related  to  this 
application 

S  Enter  Employer  Ider.MTication  Number  (EIN)  as 
assigned  by  the  Interia!  Revenue  Service. 

7.  Enter  the  appropriate  letter  in  the  apace 
provided 

8      Check  appropriate  box  and  enter  appropriate 


12 


Ietter(s)inthe6pace(s) 

—  "New"  means  a  nex 

—  "Continuation"  mei 
additional  funding,' ; 
with  a  projected  con 


—  "Revision"  means  a  ly  change  in  the  Federal 
Government's  finar  cial  obligation  or 


contingent  liability 
obligation. 


from  an  existing 


For  preapplications. 


provide  a  summary  dej  cription  of  this  project 


provided 
assistance  award. 

ns  an  extension  for  an 
idget  period  for  a  project 
pletiondate 


Name  of  Federal  agen  ;y  from  which  assistance  is 

being  re<iuested  with  t  u»  application. 

Vm  the  Caulog  of  Fe  ieral  Domestic  Assistance 
number  and  title  of  t  le  program  under  which 
assistance  it  requests 

Enter  a  brief  descriptive  title  of  the  project,  if 
more  than  one  program  is  involved,  you  should 
append  an  explanatio  i  on  a  separate  sheet.  If 
•ppropriat*  (eg,  eorutruction  or  rtal  property 
projecU).  atuch  a  ma]  >  showing  project  location. 
lue  a  separye  sheet  to 


IS.    Seif-arpUnatory. 


14. 


15 


espi 


List  the  applicant's  Congressional  District  and 
«ny  Diatrictfs)  affacted  by  the  program  or  project 

Amount  requested  or  to  be  ^ntribufed  during 
the  first  funding/budy^t  period  by  each 
contributor.  Value  of\n-kind  contributions 
should  be  included  on  appropriate  lines  as 
applicable.  If  the  arction  will  result  in  a  dollar 
change  to  an  existing  award,  indicate  only  the 
amount  of  the  change  For  decreases,  enclose  the 
amounts  in  parentheses  If  both  basic  and 
supplemental  amounts  are  included,  show 
breakdown  on  an  atuched  sheet  For  multiple 
program  funding,  use  touls  and  show  breakdown 
tuing  same  categories  as  item  IS. 

Apphcanu  should  conUct  the  Sute  Single  Point 
of  ConUcl  (SPOC)  for  Federal  Executive  Order 
12372  to  determine  whether  the  application  is 
aubject  to  the  Suu  intergovernmental  review 
process 


17.  This  question  applies  to  the  applicant  organi- 
sation, not  the  person  who  signs  as  the 
authorized  representative  Categories  of  debt 
include  delinquent  audit  disallowances,  loans 
and  taxes. 


16 


18 


To  be  signed  by  the  authorized  represenutive  of 
the  applicant.  A  copy  of  the  governing  body's 
authorization  for  you  to  sign  this  application  as 
cfTicial  represenutive  must  be  on  file  in  the 
applicint's  office  (Certain  Federal  agencies  may 
require  that  this  authorization  be  submitted  as 
part  of  the  application.) 
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INSTRUCTIONS  FOR  THE  SF-424A 


General  Instrucdona 

This  form  is  designed  so  that  application  can  be  made 
for  funds  from  one  or  more  grant  programs.  In  pre- 
paring the  budget,  adhere  to  any  esisting  Federal 
grantor  agency  guidelines  which  prescribe  how  and 
whether  budgeted  amounts  should  be  separately 
?hovm  for  different  functions  or  activities  -xithin  the 
program.  For  sor.e  programs,  grantor  agencies  may 
require  budgets  to  bo  separately  shown  by  function  or 
actmty.  For  other  programs,  grantor  agencies  may 
require  a  breakdown  by  function  or  activity.  Sections 
A.t.C,  and  D  should  include  budget  estimates  for  the 
^hoie  project  except  when  applying  for  assistance 
which  requires  Federal  authorization  in  annual  or 
other  fur.ding  period  ir.cr^rr.e.rt;  In  the  Jitter  case. 
Sections  A,B,  C.  and  D  should  pro%  ide  the  budnc-t  for 
the  first  budget  period  (usually  a  year)  and  Section  E 
should  present  the  need  for  Federal  asslstar.ce  in  the 
3ub=:equent  budget  periods.  AH  applications  should 
conUm  a  breakdown  by  the  oo.ect  class  categories 
shown  in  Linss  a-k  of  Section  B 

Section  A.  Budget  Summary 
Lijies  1*4.  Columns  (a)  and  ib> 

for  applications  pertaining  to  a  ungle  Federal  grant 
program  (Federal  Domestic  Assistance  Catalog 
nur-.beri  and  rof  requinn?  a  functional  or  activity 
breakdown,  enter  on  Line  1  under  Column  (a)  the 
catalog  program  title  and  the  catalog  number  m 
Column  (b). 

For  applicatiors  pert.iining  to  a  siiqie  program 
r^quirin^  budget  amount-;  by  multiple  functions  or 
activities,  enter  the  name  of  each  activity  or  function 
on  each  line  in  Coluntn  !al.  and  enter  the  caUlcg  num- 
ber ^n  Colurr^T  (b)  For  applications  pertaining  to  mul- 
tiple programs  where  none  of  the  programs  require  a 
breakdown  by  function  or  activity,  enter  the  catalog 
program  title  on  each  line  in  Coiumn  (a)  and  the 
respective  catalog  number  on  each  line  in  Coiu.mn  {b). 

For  applications  perUinir.g  to  ■rr.iiluph  programs 
where  one  or  more  prograrr.s  require  a  breakdown  by 
function  or  activity,  prepare  a  separate  sheet  for  each 
program  requiring  the  breakdown  Additional  -iheets 
should  be  used  when  one  form  does  not-provide 
adequate  space  for  all  breakdown  of  data  requ.red 
However,  when  more  than  ore  sheet  is  used,  the  r.-'st 
page  should  provide  the  summary  totals  by  programs 

Lines  1-4.  Columns  <c)  through  (g.) 

For  new  applicaticis.  leave  Cclu.~ns  (c!  and  fd)  blank 
For  each  line  entrv  m  Columns  (a)  and  (b).  enter  in 
Columns  (e),  (0,  and  (g)  the  appropriate  amounts  of 
funds  needed  to  support  the  project  for  the  t;rst 
funding  period  (usually  a  year) 


Lines  i-4.  Columns  (c)  through  (g.) { continued) 

For  continuing  grant  program  applications,  submit 
these  forms  before  the  end  of  each  funding  period  as 
required  by  the  grantor  agency.  Enter  in  Columns  (c) 
and  (d)  the  estimated  amounts  of  funds 'which  will 
remain  unobligated  at  the  end  of  the  grant  funding 
period  only  if  the  Federal  grar.tcr  agency  instructions 
provide  for  this.  Otherwise,  leave  these  columns 
blank  Enter  in  columns  (e)  and  (0  the  amounts  of 
funds  needed  for  the  upcoming  period.  The  amount(s) 
in  Column  (g)  should  be  the  sum  of  amounts  in 
Columns  (e)  and  (f). 

For  supplemental  grarus  and  changes  to  existing 
grants,  do  not  use  Columns  (z)  and  (d).  Enter  in 
Column  (e)  the  amount  of  the  increase  or  decrease  of 
Federal  funds  and  enter  in  Column  (0  the  amount  of 
the  increase  or  decrease  of  non-Federal  funds.  In 
Column  'g)  enter  the  new  total  budgeted  amount 
(Federal  and  non-Federal)  which  includes  the  total 
previous  authorized  budgeted  amounts  plus  or  m.inus, 
as  appropriate,  the  amounts  ihowr.  in  Columns  (e)  and 
if)  The  amountis)  in  Column  (g)  should  not  equal  the 
surn  of  am.ounts  in  Columns  (e)  and  (T). 
Line  5  —  Show  the  touls  for  all  colcmTiS  used. 

Section  B  Budget  Categories 

In  the  colu.mn  headings  (15  through  (4),  enter  the  titles 
of  the  same  programs,  fu.nctlcns.  and  activities  shown 
on  Lires  1-4.  Colum.n  (a).  Section  A.  'A'hcn  additional 
sheets  are  prepared  for  Section  .A,  provide  similar 
column  headings  on  each  sheet  For  each  program, 
function  or  activity,  f.ll  m  the  total  reauirem.ents  for 
funds  (both  Federal  and  r.on  Federal)  by  object  class 
categories 

Lines  6a-i  —  Show  the  totals  of  Lines  63  to  6h  in  each 
column 

Line  6j  -  Show  the  am.ount  cf  i.ndirect  cost 

Line  6k  -  Enter  the  total  of  am.ou.'-.ts  on  Lines  6i  and 
6j.  For  ail  applications  for  new  grants  and 
continuation  grants  the  total  am.ount  in  colum.n  (51. 
Line  6k.  should  be  the  same  as  the  total  am.ount  shown 
in  Section  A,  Column  (g).  Line  5  For  supplemental 
grants  and  changes  to  grints,  the  total  amount  of  the  ^ 
increase  or  decrease  as  shown  inColum.ns  (l)-(4).  Line 
6k  should  be  the  same  as  the  sura  of  the  amounts  in 
Section  A, Cctum.ns (ei  and  Don  Li.ne  5 
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Line  7- Enter  the 
expected  to  be  generate  d 
or  subtract  this  amoun! 
Show  under  the 
nature  and  source  of  i 
program  income  may 
grantor  agency  in  deterhii 
grant. 

Section  C.  Non-Fede 

Lines  8-11  -Enter 
that  will  be  used  on  the 
are  included,  provide  a 
sheet. 

Column  (a)-Ent<r 
to  Column  (a),  S 
function  or  activity 

Column  (b)- Enter 
by  the  applicant. 

Column  (c)  - 

cash  and  in-kind  _ 
not  a  State  or  State 
a  State  or  State  ; 
column  blank. 

CoJuirn  (d)  -  Enter 
kind  contributions 
sources. 

Column  (e)- Enter 
(d). 

Line  12 —  Enter  the  tot 
The  amount  in  Column 
amoiint  on  Line  5,  Colum:  i 


estii^ated  amount  of  income,  if  any, 

from  this  project.  Do  not  add 

from  the  total  project  amount 

progfam  narrative  statement  the 

ni  ome.  The  estimated  amount  of 

)e  considered  by  the  federal 

ning  the  total  amount  of  the 

rM-Resources 

amdiints  of  non-Federal  resources 

^ant.  If  in-kind  contributions 

ef  explanation  on  a  separate 


the  program  titles  identical 
•ction  A.  A  breakdown  by 
is  not  necessary. 

the  contribution  to  be  made 


Ent(  r 


the  amount  of  the  State's 

cdnlribution  if  the  applicant  is 

agency.  Applicants  which  are 

gencies  should  leave  this 


the  amount  of  cash  and  in- 
to be  made  from  all  other 

Lctals  of  Columrs  (b),  (c),  and 


Section  D  Forecasted  dash  Needs 
Line  113  -  Enter  the  amoL  r. 
fj  oir-  thp  grantor  agency  di 


INSTRUCTIONS  FOR  THE  SF.424A  (continued) 


)  for  each  of  Columns  (b)-(€). 
(e)  should  be  equal  to  the 
(f),  Section  A. 


It  of  cash  needed  by  quarter 

ring  the  first  yfar. 


Line  14   -  Enter  the  amount  of  cash  from  all  other 
sources  needed  by  quarter  during  the  first  year. 

Line  15  -  Enter  the  totals  of  amounts  on  Lines  13  and 
14. 

Section  E.  Budget  Estimates  of  Federal  Funds 
Needed  for  Balance  of  the  Project 

Lines  16-19  -  Enter  in  Column  (a)  the  same  grant 
program  titles  shown  in  Column  (a),  Section  A.  A 
breakdown  by  function  or  activity  is  not  necessary.  For 
new  applications  and  continuation  grant  applications, 
enter  in  the  proper  columns  amounts  of  Federal  funds 
which  will  be  needed  to  complete  the  program  or 
project  over  the  succeeding  funding  periods  (usually  in 
years).  This  section  need  not  be  completed  for  revisions 
(amendments,  changes,  or  supplements)  to  funds  for 
the  current  year  of  existing  grants. 

If  more  than  four  lines  are  needed  to  list  the  program 
titles,  submit  additional  schedules  as  necessary. 
Line  20  -  Enter  the  total  for  each  of  the  Columns  (b)- 
(e).  When  additional  schedules  are  prepared  for  this 
Section,,  annotate  accordingly  and  show  the  ovcraH 
tota's  on  this  line. 

Section  F.  Other  Budget  Information 
Line  21  -  iJie  this  space  to  explain  amounts  for 
individual  direct  object- class  cost  categories  that  may 
appear  to  be  out  of  the  ordinary  or  to  explain  the 
details  as  required  by  the  Federal  grantor  agency. 
Line  22  -  Enter  the  type  of  indirect  rate  (pro.riiEJor.al, 
predetermined,  final  or  fixed)  that  w5IJ  be  in  effect 
during  the  funding  period,  the  estimated  amoui.t  of 
the  base  to  which  the  rate  is  applied,  atA  the  total 
indirect,  »?.};.«nse. 

Line  23  -  Provide  any  ether  explanations  or  comments 
deemed  recesserv. 
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Public  reporting  burden  for  these  collections  of  information 
is  estimated  to  average  30  hours  per  response,  including  the  time 
for  reviewing  instructions,  searching  existing  data  sources, 
gathering  and  maintaining  the  data  needed,  and  completing  and 
reviewing  the  collection  of  information. 

Send  coinir.ents  regarding  this  burden  esti.T.ate  or  any  ether 
aspect  of  these  collections  of  information,  including  suggestions 
for  reducing  this  burden,  to:   the  U.S.  Departraent  of  Education, 
Inforiration  Management  and  Compliance  Division,  Washington,  D.C. 
20202-4651;  and  to  the  Office  of  Management  and  Budget,  Paperwork 
Reduction  Project  1820-0027,  Washington,  D.C.  20503. 
Research  Fellowships  (CFDA  No.  84.133F)  34  CFR  Part  356. 
Field-Initiated  Research  (CFDA  No.  84.133G)  34  CFR  Parts  350  and 

357. 

Special  Projects  and  Demonstrations  for  Spinal  Cord  Injuries 

(CFDA  No.  84.133N)  34  CFR  Part  359. 

Research  Training  and  Career  Development  Program  (CFDA  No. 

84.133P)  34  CFR  Part  360. 
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Note: 


'tJieie 


Ceruinof 

pletK  contact 

to  certify  to  •d4itionaI 

As  the  duly  tuthoriied 


1. 


ASSURANCES  -  NO^M:ONSTRUCTION  PROGRAMS 


OMI  Approvtl  Mo.  0)4«-OC40 


^"'^n;.TncTF^f:t^^^^  '^~^'-  ^y-  ^-  questions. 


_r  iprc»<nuUve  of  the  tpplicant  I  certify  that  the  ippliont: 


Hm  the  legal  authority  to  apply  for  Federal 
aiatitance.  and  the  ii* titutional.  mana^rial  and 
fiMBciai  capability  (including  fundj  aufficient  to 
pay  the  uon-Federg]  ahara  of  project  eosU)  to 
enayre  proper  planning,  management  and  eom- 
pletwn  of  the  project  ieicribed  in  thii  application. 

WiU  r»e  the  awarding  agency,  the  Comptroller 
General  of  the  United  Sute..  and  if  appripriai. 
the  sute.  through  any  authoriaed  repreienUtiye 
*«eaa  to  and  the  ri|hi  to  e.amine  all  morda.' 
books  paper*,  or  document*  related  to  the  award 
and  will  e«ub!ish  a  1  roper  accounting  aystem  in 
■ctordance  with  gen  .rally  accepted  accounting 
itanoards  or  agency  d  recti ves. 

Will  esUbliah  aafeguirds  to  prohibit  employees 
from  using  their  positions  for  a  purpose  that 
constitutes  or  present*  the  appearance  of  personal 
or  organizational  conilict  of  interest,  or  personal 
gain.  I 

Will  initiate  'and  complete  the  work  within  the 
•ppacable  Ume  frame    " 
the  awarding  agency. 


after  receipt  of  approval  of 


6 


3.    Will  comply  with  khe  rntergovernmental 
Personnel  Act  of  197ol  (42  USC.  IS  4728-4763) 

relating  to  prescribed  atandards  for  merit  systems 
for  programs  funded  inder  one  of  the  nineteen 
«atutes  or  refaJations  specified  in  Appendix  A  of 
0PM  .  St*nsard£  for  a  Merit  System  of  Personnel 
AdmimsUation  (5  C  F.l  I  900.  Subpart  F) 

WUl  comply  with  all  Federal  statutes  relating  to 

Donuiscriroination   Ttese  include  but  are  not 

^.^li**'  ^'^  '^"'*  ^  °f  ^«  Civil  Rights  Act  of 

4^1964  (RL.  88-352)  which  prohibits  discrimLnation 

on  the  basa  of  race.  aJor  or  national  origin;  (b) 

TitJe  IX  of  the  Education  Amendment*  of  1972  a* 

amended  (20  use  §11681-16^.  and  1685  1636) 

which  prohibiu  discrim  nation  on  the  basis  of  sex' 

(0  Section-504  of  the  Relabiliution  Act  of  1973  a^ 


19^f?7'o^'S!tK?^''*  *^^  Treatment  Act  of 
1972  (P.L  92-255).  aa  amended,  relating  to 
nondiscrimination  on  the  basis  of  drug  abuse  (0 
U»e  Comprehensive  Alcohol  Abuse  and  Alcoholism 
Prevention.  Treatment  and  RehabiliUUon  Act  of 
1970  (P.L.  9S.616),  as  amended,  relating  to 
nondiscnmjnation  on  the  basis  of  alcohol  abuse  or 
alcoholism:  (g)  f  |  523  and  527  of  the  Public  Health 
Service  Act  of  1912  (42  USC.  290  dd-S  and  290  ee- 
,    '",•*«"<*«<*.  relating  to  confidentiality  of 

vin  Jr  o*^5»**"**  P**'«"*  ^*^^'  «»)  Title 
viil  of  the  Cml  Righu  Act  of  1968  (42  U  S  C  f 
3601  tt  aeq  ).  as  amended,  relating  to  non- 
discrimination in  the  sale.  renUl  or  financing  of 
housing;  (1)  any  other  nondiscrimination 
provisions  in  the  specific  sutute(s)  under  which 
application  for  Federal  assistance  is  being  made 
and  (j)  the  requirementa  of  any  other 
nondiscrimination  autute(a)  which  may  apply  to 
the  application. 

7.    Will  comply,  or  has  already  complied,  with  th« 
mjuiremenu  of  Titles  II  and  III  of  the  Uniform 
Relocation  Assistance  and  Real  Property 
Acquisition  Policies  Act  of  1970  (P.L   91-646) 
which  provide  for  fair  and  equiuble  treatment  of 
persons  displaced  or  whose  property  is  acquired  as 
a  result  of  Federal  or  federally  assisted  programs 
These  requirements  apply  to  all  interests  in  real 
property  acquired  for  project  purposes  regardless 
Of  hederal  participation  in  purchases 

••  )?"'  ^n^JL"?^  ^*  provisions  of  the  Hatch  Act 
(5L  SC.  li  150M508  and  7324-732S)  which  limit 
the  p<.!itical  activities  of  employees  whose 
principal  employment  activities  are  funded  in 
whole  or  in  part  with  Federal  funds 


9 


amended  (29  USC.  | 
crinunation  on  the  basij 
Discrimination  Act  of 
t'SCJS  6101-6107).  v.. 
ination  on  the  basis  of  ag  t. 


94),  which  prohibita  dis- 
of  handicaps,  (d)  the  Age 
as  amended  (42 
hich  prohibits  discrim 


Will  comply.  «a  applicable,  with  the  provisions  of 
the  Davas-Bacor  Act  (40  U.S  C  f  i  276a  to  276a- 

IT  Q  P  t';'^^  f*^  ^'^   ^*°  "  SC.  I  27Sc  and  18 
U.S.C.  «  874).  and  the  Contract  Work  Hours  and 
Safety  Sundards  Act  (40  US.C.  |§  327-333) 
regaraing  labor  standards  for  federally  assisted 
construction  subagreements. 
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10  Will  comply,  if  appticable,  with  flood  insurance 
purchase  reqairementa  of  Section  102(a)  of  the 
FSood  Disaster  Protection  Act  of  1973  (PL  93-234» 
which  requires  recipient*  in  a  special  flood  haiard 
ttre*  to  participate  in  the  program  andto  purchase 
flo^xi  insurance  if  the  total  cost  of  iatura1>^.e 
consL-ucticn  and  acquisition  is  $10,000  or  more 

U  WiU  eomply  with  environmental  atandards  wtudh 
Buy  be  prescribed  pursiiant  to  the  foliowing  (aji 
iss^iiutioB  of  cnvirocmental  quality  control 
measures  under  the  National  environmental 
Policy  Act  of  1959  (P.L.  91-190)  and  Executive 
Order  (EO)  11S14;  (b)  notification  of  vio^atinf 
{adJilies  pursi^ant  to  EO  11738,  (e)  proteclioo  of 
wetlaTids  pursuant  to  EO  11990,  (d)  evaloation  of 
'Hood  hasardc  is  n3odp!aLns  in  accordance  «-iih  EO 
1 1988.  (e)  assurarxe  of  project  consistency  with 
ihe  approved  Sla-.e  martgetaent  program 
dsveioped  cn-ier  the  Coastal  Zone  Manageirenit 
Act  of  1972  (16  U.S  C  }$  1451  et  aeq  );  CO 
eonfonnity  of  Fedsral  actiocs  to  State  (CJear  Air* 
!ai?'« mentation  Plans  under  Section  176(c)  cf  the 
Clear  Air  Act  of  1955.  as  amended  (42  US C.  I 
740 1  et  seq  );  (g>  protection  of  underground  aources 
ofdfj. king  water  under  the  S&!*  DrirJdng  Water 
Act  of  1974.  as  amended.  (PL  93-523).  and  Ih) 
prolectien  of  endangered  apecies  under  the 
Endingered  Species  Act  of  1973.  as  amended.  (PL 
93-20W. 

12  Win  nsfj^ly  with  the  WUd  and  Scenic  Rivers  Act 
of  1968  a6  U.SC.  t«  1271  et  aeq  )  related  to 

protecting  components  or  potential  compcnenls  of 
the  nattooal  wild  and  scenic  rivers  system 


13  Will  assist  the  awarding  agency  in  assuring 
compliance  with  Section  106  of  the  National 
Historic  Preservation  Act  of  1956,  is  amended  (16 
use.  470).  EO  11593  (identification  and 
protection  of  hiatoric  properties^  and  the 
Archaeological  and  Historic  Pre*ervation  Act  of 
1974(16U  SC  469a  1  etaeq ) 

U  WiiiJ  comply  with  PL.  93-34S  regarding  the 
protection  of  human  subjects  involved  in  research, 

development,  and  related  activitiei  supported  by 
this  award  of  assistance 

IS.  Will  ecmply  with  the  Laboratory  Anixa!  Welfare 
Art  of  1966  (?.L  89  544,  as  amended,  7  U  S  C 
2131  et  aeqS  pertairar.g  to  the  cart,  feandimg.  and 
treatment  of  warm  blooded  aalasala  held  for 
research,  teaehLng.  or  other  activities  supported  by 
LMs  award  of  ass'Jtarxe 

16  Will  comply  with  the  Lead-BaMd  PaLnt  Pfiiacning 
Prevention  Act  (42  USC  IS  4S01  et  seq  )  which 
prohibits  the  use  of  lead  based  paint  in 
construction  or  rehabilitation  ef  residence 
struct  urea. 

17  Will  cause  to  be  performed  the  required  rirancial 
and  compUance  audits  in  accordance  wixh  the 
Single  Audit  Act  of  19S4 

18.  Will  comply  with  all  applicable  requirementsof  all 
olher  Federal  laws,  executive  orders,  reg-j'stior^s 
and  policies  governing  this  program 


"3*iArj».J  0*  aUTMO<«iicO  CSRTtf  YiSG  Of  f  tCiA. 
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CERTmCATIOS'S  „. 
RESPONSIBU  .ITY 


Applicants  sbouid  refer  to  t 
snoujd  ilso  review  the  mstr, 
provides  for  compliance  wit 
Covemmert-wide  Debanr 
(Grants)."  The  cerefications , 
of  Ed  ucanon  detennines  to  a 


reKuiaDonsatedbeJowtodetHnr!inethecBrffiranV.r.»r«  wk    ».  .u  . 

Qons  for  certification  inauded  m  t^e  r^JLSSS™  ^ff"^  t"^  "^^^  "^  *"=»*-  ^PP^^-^^ 

n  ana  Suspension  ( Nonp.-o^mentiard  SSni^^  ^hT?°"* °"  i^bbyu,g5^d  34  CFK  Pan  85. 
sl^iJ  be  trea^as  a  mateoai  represenlitTon  STKS^wI^chSS^Tk?'  ^^^^^  ^.°^« 
>  j^  i>.e  coveeo  transaaion,  Jram,  or  coop«3Qv^?^^^  "^^^^  ""^  ^  ^"^"^  ''^'^  "^^  Deparraen. 


mstrt  ccons 


«nt 


1.  LOBBYI^'G 

As  re«^mred  bv  Section  1352 
pietnentod  at  34  CFR  Part  8Z 
or  cooperauve  a^rtienert  ovi  t 
Pan  62,  SectJons"'81i  05  and  8  L 


nUe 31  0/  the  US.  Gxie,  ana  im- 
for  penons  enterjig  into  a  Erajit 
-S'.OOOCC,  as aefineo  at 34  CFR 
310,  L'leappucant  certifies  that; 


Ccr.  R-ess 
ai  d 


Fee  era 


(a)  No  FederaJ  appropriated  , 
paid,  by  or  on  beriai/  o»  the  ui 
iiuenang  or  atten-.ptL-,g  to  in 
any  agency,  a  \f ember  ot  Cc 
Congress,  or  an  employee  of 
•jon  with  the  majcir'g  of  any 
any  ctwoeranve  agreement,  _ 
renewal,  amendment,  or  moc 
cooperaaveagreemeni; 
ID)  If  any  funds  other  than . 
been  paid  or  will  be  paid  to . 
tempting  to  mtli:ence  an  offi. 
Memoer  of  ConKress,  an  offii^ 
employee  of  a  Mem  oer  of  Con 
FederaJ  grant  or  oxiperative  ai, 
complete  and  subm.i't  Standard  r 
to  Report  Lobbying,"  in  accord  l' 

(c)  The  undersigned  sh^ ,  ^ 
tjfication  be  mcJuded  in  the  a 
awards  at  ail  tiers  (including 
and  cooperative  aCTeements,  < 
subrecipients  shalTcertify  ar.'d 


( jnds  have  been  paid  or  will  be 
aersicr^,  to  any  person  for  m-' 
•jence  an  officer  or  empiovee  of 
:£s,  an  officer  or  empiovee  of 
emser  of  Congress  m  connec- 
era.'  grant,  the  ertenr.g  into  of 
_  thecaensioa  contmaauon, 
ftcaaon  of  any  Federal  grant  or 


iOer 
ioe' 


airee 


I  require 


2.  DEBAR.MENT.  SU 
RESPO\SIBIU-n- 


MAT  ERS 


As  recuired  by  Executive  Order 
5:on,  and  implemented  ai  34  CF  i 
iicipants  in  pumarv  covered  rra.  ;sa 
Pan  65,  Sections  a^.  105  and  85.1 


A.  The  applicant  certifies  that  u 


;a)  Are  not  presently  deba.Ted 
ment.  declared  ineligible,  or\-oi, 
covered  transactions  bv  anv  Fee 


CJl 

fa 


(b)  Have  not  withan  a  t.hnee-year 
tion  been  convicted  of  or  ftao  a  i 
against  them  for  commission  of 
connenion  with  obtaming,  arte- 
a  public  (Federal,  State,  or  local.' 
a  puDlic  transaction;  violation  of 
statutes  or  commission  of  embez-., 
bneery,  falsification  or  destructJofi 
sutements,  or  receiving  sa)!en 

(c)  Are  not  presently  L-.dicted  for 
c:villv  charged  by  a' government 
.  JocaDvMLh  commission  of  ar.vo) 
paragraph  (])(b)of  thisce.ti.'ica: 


nta 


line  3.  1994  /  Notices 


'^^'^i^llit£-^o''on%SM^^;^i^^^^j^^^ 


li  appropriated  funds  have 
'  person  for  intluennng  or  at- 
or  errc.'oyee  of  any  agency-,  a 
Of  empiovte  ol  Congress,  or  an 
xess  -J-,  corrnecuon  with  th.'s 
reemer.t,  the  undersign<Ki  ihalJ 
Form  -  LLL,  "Disclosure  Form 
'.ce  with  Its  instructions; 


wire 
siberar 


tT-at  the  language  of  this  cer- 
'  coc^^meris  for  ail  sub- 


aid 


gi^'ts.  contracts  unoer  grants 
i  subconL'aas/  and  that  aij 
isciose  accordingly. 


SPE  S^SIO.V,  A\D  OTHER 


J25-;5,  Debarment  ana  Suspen- 
Pan  bS,  for  prospecave  par- 
■aa:ons,  as  cerineo  at  34  CFR 

0- 


nd  its  pnncipais: 


slispcrced,  proposed  for  debar- 
ntaniy  excluded  fnsm 
I  ra;  cpparr— ent  or  aeencv; 


*rod  rrecedir.g  this  appiica- 
^"d  rjc;— .enf  rendered 

.0  of  a  cnmmal  offense  m 
:"cing  to  obtain,  or  perrormmg 
I  rar.sacuon  orcontraa  under 
"eceraj  or  Suie  antitrust 
e-it,  Lhert,  forcerv, 
of  recorcs.  maiuns  false 
prtperrv; 

'  ►r  ot.iervvise  cnminaily  or 
enurviFederal.  State,  or 
Offenses  enumerated  in 
a.-;d 


bezi.em 


iiet 


nl^^r  r-^l'^'^'' « thre^ear  pcnod  preceding  this  ap- 
pbcation  had  oreor  more  public  transac^ons  (Federal,  ^te 
or  locai)  terminated  for  cause  or  default;  and      "^^^'^• 

^J^^t*^^  app^cant  is  unable  to  oertifv  to  anv  of  the  state^ 


3^  DR^^G-FREE  WORKPLACE 
(GRAMEES  OTHER  FHA^N  E\DIVn>UALS) 

^i^Sit^  ^y^A^^^-^"^  Workplace  Ac  of  1988,  and  im- 
ptenemed  at  34  CFR  Pan  £5.  Subpak  F,  for  grantees  as 
defineo  at  34  CFR  Pan  85,  Sections  85.605  ai^iTo  - 

t'J^^/^^f^  '^^^'^  ^' "  ^"^  °^  ^  continue  to  pn> 
vide  a  drug-free  woricplacc  by:  u«i«pn> 

ff.i  ^^^'"/^S  a  statement  notifying  emplovees  that  the  uniaw- 
a^o^^l"^*^"*'  '^^^"^°".  d'spensm'g.  possession,  or^  of 
a  controlled  suostance  is  prohibited  in  tfS  g^tee's  wrkpUce 
and  speoMng  the actioni  thoit  will  be  takeS^ams' Sv^ 
for  violatjon  of  such  prohibition;  ^       empiovee* 

ml^»il'^i"'^  *"  on-S°^^g  dnig-free  awareness  program  to 
iworm  employees  aoout—  ' 

(1)  The  dangers  of  drug  abuse  in  the  workplace; 

(2)  The  grantee'*  poiicy  of  mamtammg  a  drug-free  workpiace; 

(3)  Any  available  drug  counseling,  rehabilitation  and 
employee  assistance  programs;  and 

rfnPfK^*^''f  "^^  "'y  ^  ^'po^d  "Pon  employees  for 
drug  abuse  violations  occumngm  the  w^kpiace; 

i^VH^l^ ''  ^  '^■'^^^^^er.t  that  each  employee  to  be  encased 
m  the  penormance  of  ih.e  grant  be  given  a  copy  of  th,e  s'lj- 
ment  required  by  paragraph  (a);  Pyo'tr,es^i^ 

^em;ioy«'^lfJ°"'^''=°"  of  empioy^nen.  under  theg^nt, 

<1)  Abide  by  the  terms  of  the  sutement;  and     . 

i^iioSn'!^r^'°^.  T  ^"^5  °^  ^*  °'  ^^  =^"viaion  for 
a  violaton  of  a  crminai  dnjg  sutute  occurrj-.g  m  the 
workplace  no  later  than  five  caJendar  days  aftir  such  convic- 

1^^°,!^"'^^  t>ie  agency,  m  writing,  within  10  calendar  davs 
arter  receiving  notice  under  subparagraph  (d)(2)  from  an  ' 
empiovee  or  ctnerv^ise  receiving  act-SaJ  notice  of  such  convic- 
i^^h.nTf  P  ^^^"  °^  convicted  employee  must  provide  notice 
mcluding  position  title,  to:  Director,  Grants  and  Contrar°  -?:. 

Tw'  rR'onS'^^T'rc '.  °L  ^*^"""°"-  «>0  Marviand  Avenue, 
b.W.  (Room  3124,  CS/i  Reg:o,-.a;  Office  Building  N'o.  3), 
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'Ajshifli5ton,  DC  202D2-4S71.  Notice  shall  include  U-.e  idar.ir.^' 
uon  ts'jLCRbeiis)  ot  each  affected  graiu; 

(f>  T-ikiP^  one  o(  the  following  actions,  within  30  calendar  4»y« 
ot  receiving  notice  under  subparagraph  (d)(2),  with  respect  ''.j 
ar.  /  ar.pioyee  who  a  so  convKteo— 

( ', )  TaiJAg  apptopnate  personnei  action  against  sucft  an 
employee,  up  to  and  including  temunation,  consjsaEn.i  w.th  toi 
req-jiii'eB'enis  of  the  Rehabilitation  Aa  ot  1973,  as  amer.ded.  s: 

(1)  RaJUi-Tng  siich  employee  to  paiticipate  sausfaaorJy  *r.  i 
drs^  abuse  assistance  or  rehabilitaiion  program  appro'.'ea  r3.r 
suo^  p'arposes  by  a  Federal.  State,  or  local  health,  law  enrsuce- 

•—.ent  Of  oii''.er  appropnate  agency; 

(^j  M  iking  a  gtxxl  faith  effort  to  continue  to  maintain  a  drj-j  • 
frae  worbcplace  through  urplementanon  ot  paragiaprss  UJ, 

C3».U»,vii,(e),and(f). 


8.  T>je  i^nntee  may  insert  in  the  space  provided  beio  w  th  e 
5ite<  s)  iof  ithe  p^rtormance  of  work  done  in  conneaion  wath  iarie 
■5pear.c  ^nnt:' 

Phiz's  oi  PeTtbfr?JLnce  (Street  address,  dty,  county,  state.  z;p 
code) 


ORUG-FREE  WORKPLACE 
(GRANTEES  WHO  ARE  INDf\TDL'Al-S> 

As  raquired  by  the  Drug-Free  Workplace  Act  ot  1933,  and 
mpiemented  at  34  CFR  Pan  85,  Subpart  F,  wr  (jrantaes.  as 
d*j.ed  at  34  CFR  Part  ffi.  Sections  ^.605  and  SoilO  - 

A,  As  a  condition  of  the  grant  t  certify  thai  1  wiD  not  BTi^ije 
tn  ti'.e  unlawful  manufacture,  distnbuaon.  dispensing, pos- 
session, or  use  of  a  controUad  sufastanoe  m  oonducsing  apy 
aoiviry  with  the  grant;  and 

8,  U  convicted  of  a  cnminal  drug  offense  «s  ulnng  from  a 
vtotaaon  occumng  duxir.g  the  conduct  of  any  gram  actmqr-, 
i  will  report  the  oonviaion,  m  wntuig,  witi-d.'".  IG  calendar 
da.ys  of  the  conviction,  to:  Director,  Crana  and  Corsraos 
Sennoe.  {J3.  Department  of  Education,  406  Maryland 
Avenue.  S.W.  (Room  3124.  C5A  Regional  Offjx  SmJdmg 
■No.  3  J.  Washington,  DC  22202-4571 .  Notice  shall  induile 
th,e  Uenaf.cation  number\s)  of  each  affecad  grant. 


Cl-'-ack  □  >i  th,ere  are  workplaces  on  FJe  that  are  not  identir.afl 
here. 


Ai<;-aci'i.;y  auth,or.zed  representative  of  the  appccar.t,!  hereby -«♦fiy<^.lt',^eappiicaJ'.£  toiUcompiy  wnh  the  above  cerftf.carur.s 


NV-VE  OF  APPUCANT 

PR/ AWARD  NUMBER  AND/OR  PROJECT  NAME 

1 

P'=^S  [  kU  N  AMb  AND  1  i  i  LLUf  AL 1  HOtillED  hL£:'R£SENi  AHVE 

i 
m 

5:CNArj"K£ 

•DATE                                                                                j 

ED  S.:-00t3. 6/  W  (Replaces  ED  SJ-0003. 12/39.  ED  9:>rr 

ob'solitei 


GCS-tW-J.  v'RF/  1  :/'>S).  ED  30O010.  5/  W.  ir.i  ED  5.>G-:! '..  5  ' ».  tsr.jr  i.-e 
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Certification  F  e 
Voluntary 


This  certification  is  req-jird 
12549,  Debarment  aridS.Lipen 
and  tier  requiremens  »aj«j 


IntlTDCtioiu  far  CcrdRa  tea 


ederal  Register  ,   Vol.  59.  No. 


106 


¥T:r.r.\ .  K.r. 


3.   i9'J4   ■■  .Nolices 


jeajdir.js;  Debarment,  Suspension,  Ineligibility  and 
Exclusion  -  Lower  Tier  Covered  Transactions 


S-S^  §rS?P^r!  aJ^i"^,^^"  regLlationi  L-^opIe-ner.ti^g  Executivr  Oder 
TfStwnSllO  ''^  triASictiorj  m«t:?.g  tSe  threshold 


t>ai  pTDpo^I  the 
»  prcvxling  the 


pTOipocnve  lower  t>^  jj-«-op«- 
eenificaiion  Mt  out  beiow. 

2.  The  ctTtificMiior\  in  thlj  cU-jk  b  ■  maial«] 
iii«otjiU£x>n  o/  £*a  upon  »^.>:J-  reLA^ce  wm  piKid 
» her  this  trmMcnon  wu  ctte-ed  into   1/  h  i»  Uter 
deteTTTu.neid  thjt  tNe  proipeetve  lo»r«r  t>«T  t»rtldp«Jit 
knowirgJy  rencierwf  tji  eJTO*»ec>ii  oen  Aaiioiv  in 
•ddaior  ID  other  rec-:e«le»  tviiljL^  » the  Fadcnl 
Ccvenuner.t,  the  d»pA.-r\«rJ  or  »g««7  with  which 
thii  trani*ct}on  ong-j-arad  p^v  punue  ev»li»fck 
ranedtti,  Indui^'-g  iujperijo'n  »ft<i /or  deiiAnneni. 

3.  The  prospective  lowe  tlerb*rt»cntjit  ih^D  provWe 
txrvipedute  written  r»o<ice  tc  #L»perKn  to  whjc>i  thi* 
propoMj  li  iubmitwd  iJ  •!  a;^  t^rx  tV  protpective 
lower  Her  p*rtjcip«nt  leajTu  ( -jit  ir»  cerrulciaon  wu 


lower  txr  p»rtidr>«nl  hirtha- 
■utUTij;  L'-dj  tro30**]  that  b  wlB 


!  cUuje  tiiecJ  •Gerd/iaaon 
>«r<L  SujperjioivlneLfibUjry,..^  .»,. 
jrv-Lower  Tm  Covered  TnuM*aion», 


ion  ReoL-tiing 
ry,«ndVoiuru 


iunttry 


eroneou*  when  »ubirarted  oi 


I  tnnMciio 


by  re*ion  of  chAjiged  omanj  tAT^ca. 

4.  The  terms  "covered 
■iuspended,"irel;g':ble,"lc 
tnniActiorv'  "p*n>ap4r.t^" 
tr»r»*ction,*  prmdp*','  i 
exrluded."**  used  ir.  t>ji  cii 
•a  out  in  the  Def.rJhon*  tr^ 

conact  the  person  to  whjch 
fo;  tssistance  in  obtaimrig  t 


h.Ai  become  erroneous 


--n,-"debarTed,- 
cr  i>«i  covered 
'parser/  'frrjT^ry  covered 
pTQ  30s*i"tr>d  "voiur^unJy 
;  s«,  h*ve  the  meirtines' 
loveng*  sectwnsof 
I  Orserl2549   Yourrjy 
t)  J  proposAj  U  subiTuttad 
py  ofthose  reguUtJons. 


5-  Theprtxpectfye  lower  tier  sartictperti  aereea  by 
mbrrutfing  this  rropcsjj  ihii.  »hcr^  the  proposed 
ojvered  trarujcdor  be  erterw  into,  to  »h«I]  not 
knowirgly  erter  ir.tc  »r.y  bwi  ?  tier  covered 


tr»As*cdon  with,  t  persor  whc 
•usperided,  declared  inel.pb'r<, 
ctciuded  from  parodpabor  ir 
truisactjon.  un/esj  auLho.Tzed 


•gency  with  whkh  thatruiiA-iinong^uted 


wcrtlficfttioii 

0)  The  prospective  lower 

prirynpaTs  UT  preser.Lh 
voJunariJy  excluded  ^'■ 


G)  Where  the  prospective 
oertificition,  such 


^5l^J^P^' "^^f*- '^ '"'''^^^*^"  o^  ^^  propOMl,  that  rKither  It  nor  Its 
V  de&arred,  fuspendwJ.  proposed  for  debarment.  cfSi^dineS^U  or 
ff  >tn  partiapatjon  in  this  tnnsaction  by  *ny  FtdtirJiep^^^^orl^ 


proSjiect: 


MAME  OF  APPUCANT 


SIGNATURE 


ksdebftrred, 

or  vo)ant»h)y 

thiis  covered 

bv  the  departr>ent  or 


4.  The 
•pee» 

tivdude_  . 
Dtbarmen 

Exduwo  

without  modi/icibor,^  tn  aL  bwcr  tier  ovnd 
lr»n*»ctior»»  »nd  to  all  aotjdiitcni  far  lower  tier 
covered  tranuctioat. 

7.  A  partidparrt  tr  •  ODvered  imuactior  may  rely 
Jipon  a  certiBcatior  0/ i  pro«pectr«  pertidp«nt  in  ■ 
kswer  bcr  covered  tmnaacboT  that  hit  not 
atUjred,%^isj>eTxdtd,  tr^eljg-.bie,  or  voluntxrilv 
excJ  jdec  from  the  aowrd  trmsartjon,  urJess  it 
krtjws  thai  the  certi/icacan  is  error«ou»   A 
partjcipar^t  irjy  daodt  the  T«thod  and  frecuency 
by  whjch  h  da arr^a  the  thpbihty  of  ha  ' 
P"-'^ap*l»   Each  M.Ticmart  n-jy,  but  b  not 
^equJred  to,  ched  the  Nfonprocurement  Ust. 

8.  Nothing  contained  in  the  foregoing  shall  be 
construed  to  recr.iire  estabLshjner.t  oTa  ayKem  of 
records  in  ordc  » rer.der  tn  rood  faith  the 
certination  required  by  this  clauae.  The  knowJedee 
ani  Intormatior  of  a  pirtidnart  is  to*  required  to 
exceed  that  whjch.  u  normjuiv  pcwessed  by  a 
prudent  person  in  the  ordma'ry  coune  o^  buimeas 
eealingt. 

5   Except  for  tn.'^uctjons  authorized  under 
P^^grtph  5  of  these  insir,xt»oni,  If  a  partidpani  in 
•  covered  trarjadjon  knowingly  enters  truoa  tower 
tier  covered  transarcon  with  a  person  who  is 
•ujpended,  detajTBd,  tneL'gible,  or  voluntarily 
exLixJed  from  paracpaoor  m  this  transaaion  in 
ad dUkon  to  other  renedie*  tviiiible  to  the  Federal 
Covemment,  the  departr>ent  or  agency  with  which 
thjs  sansactjon  ong:r*ted  trjry  pxirsue  available 
remedies,  tndud  Jig  suspension  and/or  debarment 


PR/ AWARD  MJMBER  AND/OR  PROJECT  N AhfE 


'RINTTED  NAME  ANT)  TTT  -E  OF  AUTHORIZED  REPRESENTATTVE 


DATE 


ED8W)Oli.9/90  (R«pUce»CC5-0C9(Kr\M2/88;.wh,ch  Is  obsolete) 
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DISCLOSURE  OF  LOBBYING  ACriVmES 

Comptete  thii  lorm  to  ditdoae  lobb«r<ng  KtMttet  punuant  to  31  U5  C  13S2 
(Sec  rtwen*  fof  public  burden  di»clo(urc.) 


0»»»p»»d  ^  OM» 


Type  of  FHeral  Astion: 

□  a.  contract 
b-  grant 

t  cooperative  eg reement 
d.  loan 

c.  loan  guarantee 
f.  lo»n  »»^tuf»nce 


Sl«li»  •(  Federal  Action: 

rn  «.  Wd'oHer'application 
I— J  k  irutia}  award 
c.  pott-award 


X    lepoflTypc: 

□  a.  WtaJ  ffii.ni 
b-  fnater:«!  change 

for  Materia}  Chat^e  Or^ 

yea?  quaner 

date  of  lajt  report  


4.    Name  and  Addrets  of  teportirvg  Eatitir 
O    Phme 


O    Subawardee 

Tier .l^towwn 


Congre^iW.'ul  OtHrvt  >t  knot»,n 


C     H  leporting  InXity  in  Mo-  4  b  (ubawardec  Eater  Kame 
and  Addreu  af  frimr 


Congrewofvil  Dbirirt.  #Jg>o»»T): 


4^     feder^  D«pinmr«l  Agenqr 

» 


7.     f  cdera)  f  rograRi  WarTWI>exjip6ott 


CFOA  Number,  i/  tpplKtbU 


%.     fedffi'  Acliofl  Numbei.  ifkn<yvn: 


I.     Awwd  AmourU.  «^kno«^: 


]0    «.  Mame  and  Addrett  ot  Irbb^irg  EntifY 
<!*■  tndr,-dKiii.  /a*;  ii.'r»e,  ^^  n»n^*,  iM/j: 


b   tndividualt  Pedorminx  Senricet  (inckiding  addftu  'f 
d.ft'erent  from  No  lOu 


itr.t^  Co^!"->mo^  fr>»»t  I'  V-iU-*.  i>  »»c«m^' 


J1    Amount  of  Pjfment  Ichtck  *]'  it-.K  tppfy): 

%  D  actual       O  pla-'v^ed 


n    form  oi  faftnenl  (check  a//  thii  *pph''- 
n    a  caih 
O    b  in-kirtd.  »pea>y    nature  

value    


13.  Tfpe  o<  f aywent  <checi  aW  t^it  appV" 


□ 

a- 

reUirwr 

0 

b 

one-tjme  fee 

o 

c 

eomm'iiion 

D 

d. 

contingent  lee 

o 

c. 

deferred 

o 

1. 

other  apeciV 

1A  trief  Description  of  Servket  Pcrfomted  or  to  be  f  eHformed  and  Dated)  of  (ervke.  iDdudiitg  ofik««<>i.  c«)p(oree<i). 
«r  Member^.i)  cooUctedL  for  FafcnetU  Indicated  te  Hem  11: 


tortK»  C«wtt^**'v*'  <>««»ffrj  V<il.-\  0  »*c9ntr,1 


tS.  CofOinuatMA  SfwetUI  SMXl-A  attadwd:        D  Y«« 


C  No 


ic 


»» 


uu 


1^  Wb>ir^  •(««<»<■«  aMM)W««ii 


S«  W.i.C   UM   Mb  Ml  ■ *•  I 

ttt^tiumi  ft  mum  mm 
t«aac  vi<  n«  •■>  Mmp  t«uB  tv  Mtfi  I 


Sifaatorr 


MnlMame: 
TWr  


Tctepbone  No<^, 


Date: 


-•^:i— I'^-v-r  ^ItrSi^r^Xti 
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INSTRUOIOf  IS  FOR  COMPIETION  OF  SF4U,  DISaOSURE  OF  LOBBYING  ACTlVmES 

•ecoon  13S2.  The  filing  /rSitli^S^  **»  *  P^^T*  '^^  P*""*"*  «»  ^  31  U^C 

employee  of  Congress,  c5  ift  tmo^  S*  Wh^  ^J?«C!L  .  "^  •«*~=y'  *  '^'"'»«'  <>♦  Congresf.  an  officer  or 
SF-LU-A  Contnoa^on  She^fw  ?d^il„Wti^n  f%"'  '"  "l^-^o"  ^th  .  eo^red  Fe<j|^ action.  Use  the 
app^  for  both  the  initaJ  mni^drZ^^S  ^Z^^'^J  S1L^"?k'*^  ^  '*^.'*  <«!!«?«««•  Complete  all  item,  that 
Management  and  Budget  for  additional  "nf<inJ[Su^  °  '^^  «nplefT»ent.ng  guidance  published  by  the  Office  of 

''  cSe'S  I^;  XTe'rJSi*^  *"  "*"'*  '^"'  -^^  »•  and/or  ha.  been  secured  ,o  influence  the 
Z  Identify  th.e  status  >f  the  covered  Federal  action. 


3.  Identify  the  apj-. 
Informaron 
previous^  submit 


?o(inate 
previ'o  isly 


irtijd 

Enter  the  ful!  na.Tije, 
kno*vn.  0;eck  the 
,cr  subaward  redptnt 
Subawards  include  b 


n 

i^e 


the 


'.il 


5.  If  the  organization 
up  code  of  ine  p.i 

6.  Entfr  tf.e  r.sr-.e  of 
level  beSciw  agercy 

7.  Enter  ihc  Feoe'ai  dro 
CitJog  of  Federa 
ccmmitmf-nis, 

8.  Er.ter  the  mosi  ap 
Request  for  Proj.-; 
grant  or  ioir.  i*,t 
prefiie:,  e.g,  "fiJP 

9.  For «  covered  F«rde 
Federal  amount  of 

10.  (»',ZTiitt  the  fcH  n, 

identified  m  !fe: 

<b":  Enter  the  fui!  ra 
£nt»j  Last  Niirr^, 

11.  Enter  'he  anrownt  o 
Icbbying  entity  (Iter 
ail  bo»ej  that  spp'j 
So  be  madff. 


tnt  ldtn%  the  tin  o(  Ihc  «ub»SSe  H    *.««..' ^jl      ^  "!  "T"'  '»  I"-  •  P""* 


apprepri  |(e 
£.d 


"fix  Check  tSe 

spec;»y  i^  ;  riry.'e' 

13.   O^eck  tiSe  spproprj  i 

1<    Preside  a  ;pecific 
r>«r;orm.  a;id  the  __ 
anj£t  conutt  with. 
ernployee(s),  or  Meifiberf 

15.  Check  M-heihec  or 

16.  The  cetjfying  offida 


cj  e 


nut 


^\jtdK  r«oror>g  t>urdm  lot 
•"»trjct)ont,  learchif^  nni^ 
•^•omijoon.  Send  coiTwr.*»ii » 
tor  »Tt>u<ing  thi»  bufT^m.  lo 


iSSiiSHESF^«^»-^- 


u.— ?t;c  Ass.it2r..e  (CFDA)  number  for  grants,  cooperative  agreements,  loans,  and  loan 

. .  j^.  the-ap;j2s^:^^  s^^::^s-Sgrs;z^;sr^s^4^  ^ss 

^la^i^^a^lo^ti^.t'^r.-J-J-^^^^^^ 
^i:^::^fS;.1::::^^,^t:^''  ^'^-S  "«^  -«'«««*  ^^^  ^^  -Pc--g  entity 


tf  .n.,  .:  ;^f,ri'r,':±^P!r:r=.^»^"  '^-^^  <"*«'>  »  "^^H  be  made  (pJ, 


It  tr.s  is  «  rra'eral  cha^ar'V^'rw.^  *^""  "CT"  "**"!  '"'^^'  **  **"'  b*"  "^at^*  (planned).  Check 
rr.a.enaf  cn^.ge  report  enfer  tht  ca-nwUtn<  amc^-M  of  pay. ,^eni  .^ade  or  pbr.r-ed 


vSTue  of'h?;:i.1;J^ent''  '^^   "  ^'^'^'  "  ""^^  ^^^  '"  '"'^-d  contribution, 
e  bc«(es)    O^f ck  ai!  bo>«  that  .ppj^..  if  orfer.  spedJy  n*«u.-r. 

ti?<f^  JSS?^;^  ?SS  ^''  ^  '■^^^^^a^.P^'^orr.ed.  or  w..}  be  expected  to 
^ber<s;ofCong,e«^,?Xe;;*co„^°'^°*-^^  ^  employee<,)  conacted  or  the  officerts). 

a  SF-ai-A  Ccntnwuor  Sheetts)  is  uuzhtd. 
Shan  sign  a.^d  date  the  fonr,.  print  hither  name.  trfe.  »td  telephone  number. 


^ >«e-^"  «"o  Budget  np<t>»qft  I«<iuct>on  P>o>to  (034froo4fc),  WMh.ng1on.  oF.  20503 
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DISCLOSURE  OF  LOBBYING  ACTIVmES 
CONTINUATION  SHEET 


AppiOM^  by  CMS 
C>4«-C0*« 


IFK  Due.  94-1  l.'in  Fill  (i  »'.-2  '>-:   h  'J-.  .■;r;| 
81LUNG  CODE  4000-01-C 


ti«idw4  form  -  lli.^ 


/OL 


ISS 


994 


Friday 
June  3,  1994 


Part  VI 


Department  of 
Justice 

Civil  Rights  Division 


The  American  With  Disabilities  Act 
Technical  Assistance  Grants  to  Promote 
Voluntary  Compliance  With  the  Act; 
Notice 


25160 
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DF.PARTMErrr  OF  JUSTJ  :e 

C'vil  flight  Division.  Pu  jIjc  Access 

Sect)  en 

Tii-e  Ajneficans  With  Disibi'ities  Act 
Tec^nica^  Assistance  Gr:  irts  To 
promote  Voiuntary  Connqiiarce  With 
the  Act 

AGENCv:  Public  Access  Scltion,  Cii'il 

Rirhti;  IJivision.  U.S.  Dep,  rtmrnt  of 

I'.istsce. 

ACTiON:  N'oticR  of  availability  orfuiida 

a:.d  of  solicitation  forgrat 

asiplicutinns. 


t  iS 


Stv:tir)n  of 

Fnited  States 
.mnoiinrps 
25  miilifin  to 
;ts  to 
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individuals  with  disabili 

r^'spon.sibilities  and  rights 

nui  title  III  of  the  Americti 

fjisabilitirs  Act  of  19t)0  ( 

f  ic;ii:ate  voluntary  coinpli 

tidfici  n  and  III  of  the  Act  ;■ 

DtUMrtrnent's  implementis 
The  irrns  "covered  oiititir< 
htjsiiu  sses.  commercial 

institutions.  State  or  local 
or  their  agencies,  and  othe 
u.^ai.izations  or  enterpri,:cti  that  have 
rosp  jnsibilities  under  title  11  or  title  IK 
of  (he  ADA. 

Grants  will  be  dwacded 
rtpplicants  v\ho  propose  r 
and  efficient  methods  of  ei 
enlitiiis  and  individuals  w 
responsibjlrlies  <;rid  rights 
ADA  as  well  as  profession 
practicing  architects,  ai 
ircntractors  and  others,  w! 
services  to  these  groups  an 
t!:i'tii  in  understanding  an( 
with  the  requircrrients  of  f.' 
primary  objective  of  this 
encoiu-cige  and  facilitate  v  o 
cotr.pliauce  with  titles  11  a 
ADA  and  the  Dt;partme;u's 
implementing  regulations, 
subtnissions  that  propose  f. 
national  scope  or  signifir 
cc;iisider£-d. 

In  fiscal  year  1994.  the 
;s»-»*k;ng  grant  applications  ki  the 
following  six  (6)  priority  ar  !us: 

(1)  Dissenr.inaiion  of  ADi' 
lufofinational  materials  to  <  rchitects  and 
oLl'.er  design  professionals  Jt  the  local. 
State,  and  regional  level; 

(2)  Dissemination  of  AD.- 
informational  materials  to  I  uilding 
contractors,  construction  tr  idespeople. 
building  inspectors  and  pla  i  reviewers 
jt  the  local.  State,  and  regie  nal  level; 

(3)  ADA  education  for  sta  te  and  local 
historic  presenalion  ofnr-;; 
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committees,  boards  and  zoning  and 
code  ofTicials  involved  in  histoiic 
prese-Tfaticn  decisions; 

(4]  .ADA  educaiioa  for  itaff  of  legal 
serv  ices  offices,  legal  aid  societies,  and 
pjblic  interest  law  centen-; 

|5j  AD.A  education  and  pilot  project 
for  orofessional  mediators; 

(fai  •  1  he  ADA:  Civil  Rights  Law" 
educational  audiovisual  materials. 

Projects  must  propose  to  conduct 
activities  under  the  graiit  that  have  been 
specifically  taihjred  to  meet  the 
particular  needs  of  the  targeted 
audience.  Detailed  iriformation 
regarding  these  specific  priorities  may 
be  found  in  'hv  Proi:r3n)  Priohtif's 
section  of  ihis  soiicitaJion. 

Althouj^jh  (he  Department  has 
identified  the  above  priorities  for  grant 
awards  daring  FY  1994.  other 
meritorious  projects  offei;ng  innovative 
methods  of  providing  AD.'\  Technical 
Assistance  are  eligible  fo.-  consideration. 
In  order  to  be  considen-d.  projects  must 
have  a  clear  statement  of  need  and  have 
nationid  scope  or  signilicance. 

The  Department  anticipati-s  tliat 
grajits  will  lie  awarded  in  amounts 
ranging  from  S85.000  to  5200,000. 
FOR  FUaTHER  JNFORMATiON  CONTACT: 
Kuth  Hall  Lusher.  ADA  Technical 
Assistance  Program  Manager,  Public 
Acc-ess  Section.  Civil  Rights  Division, 
U.S.  Department  of  Justics.  P.O.  Box 
()G7:i8,  Washington.  DC  20035-ti73B.  1- 
8OU-514-O:i01  (Voice)  or  1-^00-514- 
o:J83  (TTY).  This  notice  and  other 
related  information,  with  the  exception 
of  standard  forms,  aw  available  in 
aliernate  formats,  e.g.,  large  print, 
braille,  audiotape,  and  computer  disk 
With  the  exception  of  st-uidnrd  forms, 
this  iiifortuation  may  also  be  acci;ssed 
through  the  Civil  Rights  Division's 
eI'!i:tronic  b'  lletin  board  at  (J02)  .')14- 
6193. 

Background  and  Piogram  De.'^crjpiion 

On  January  2i?.  !992.  the  nuijf^r 
provisions  of  titles  11  and  ill  of  tho 
Americans  ivith  Disalilities  Act  (ADA) 
went  ir.to  effect.  The  AD.'\  provides 
legal  protectio;i  to  iiidividuals  widi 
disabilities  in  the  areas  of  piiblic 
accommodations,  commercial  fatilities. 
State  a.nd  local  governn;ent  sijrvices, 
transportation,  and  emplovment.  Title 
III  prohibits  discrimination  on  the  basis 
of-di.sability  in  a  broad  range  of  public 
accommodations,  commercial  facilities 
and  certain  transportation  services.  Title 
II  prohibits  discrimination  on  tlie  basis 
of  disability  in  State  and  local 
government  programs  and  services, 
including  transportation,  and  State  and 
local  government  emploj-ment.  The 
employment  (title  I)  and  transportation 
(title  II,  Subpart  BJ  provisions  of  the 


ADA  are  regulated  by  other  Federal 
agencies  and  avf  not  the  subject  of  this 
Notice. 

Section  506  of  the  ADA  requires  th^it 
the  Department  of  Justice  render 
t(*chnical  assistance  to  entities  and 
individuals  that  have  responsibilities  or 
rights  under  title  H  (subtitle  A,  State  ard 
local  government  service?)  and  title  HI 
(public  accommodations  and 
commercial  facilities!  of  the  ADA. 

Pursuant  to  tliis  requirement,  the 
Department  provides  a  variety  of  AD.\ 
relaied  services  and  informaticn, 
including; 

— A  telephone  infoimation  service  (for 
voice  and  TTY  callers)  throut^'i  '.vhii  h 
men.iifl.'-s  of  the  public  may  uoia-n 
recorded  information  and  place  ord-TS 
tor  ADA  materials  24  hours/day  and 
may  discuss  questions  they  have; 
about  the  ADA  with  information 
specialists  during  certain  business 
hours.  This  service  has  recently  Intui 
converted  to  a  toll-free  "1-80!)" 
nuuiber  and  the  number  of  hours  of 
stalled  service  has  been  e:<panii!:d; 
— .\  speaker's  bureau  through  which 
organizations  can  arrange  to  have 
ADA  e.xperts  fri>m  the  Civil  Ririhts 
Division  spet-.k  on  a  varif^ty  of  AD.\ 
issjes;  and 
— Distribution  of  written  n:aterials. 
including  the  Department's 
regulations  implementing  titles  11  arA 
III,  technical  assistance  manuals  (or 
titles  11  and  II!.  an  ADA  Questions  and 
.■\nswers  booklet,  and  othrjr  refenMir  <• 
m.'iterials.  These  materials  /re 
available  in  s'^mdard  print,  largf 
print,  braille,  audiotap(!.  and 
computer  disk.  They  may  al.so  hv 
oblained  through  the  Civil  Ri^Iit.^ 
Division's  electionic  bulletin  board. 
U'mler  st:ction  506(d)  of  the  Act.  i!;' 
Department  has  authority  to  award 
grants  to  individuals  and  non-prnf;! 
entities  for  the  purpose  of 
supplementing  the  Depnrtmeni's 
technical  assistance  efforts.  Th;; 
Technical  Assistance  Crmit  Program  •-. 
designed  to  develop  aiid  implement 
cost-effiictive  and  efficient  stralegii^s  to 
disseminate  information  about  the- 
responsibilities  and  rights  of  coven d 
entities  and  individuals  under  titles  II 
and  III  of  the  ADA,  with  thi;  goi;!  of 
fostering  understanding  of,  and 
facilitating  voluntary  compliance  with, 
the  ADA  nationwide. 

This  grant  program  is  designed 
specifically  to  increase  the  level  of 
knowledge  of  the  .ADA  in  order  to 
ultimately  increase  the  level  of 
voluntary  compliance  with  the  ADA. 
The  program  is  not  intended  to  fund  (»r 
support  site-specific  compliance 
implementation  (e.g.,  funding  to  make 
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Kpecific  facilities  more  accessible).  Nor 
is  it  intended  to  fund  or  support 
inspections,  reviews,  or  tests  to 
det'jrm;!-"?  whether  an  ».'n1ity  is  meeting 
its  compliance  obligations.  Proposals  to 
conduct  projects  of  these  sorts  will  not 
hp.  con.';idered. 

Sint't;  i(i;e  initi.iJion  of  the  grant 
progr.'?  ;i  in  1991,  the  Department  h.i.s 
;;w.irj?<^d  gniDts  to  ?.D  non-profit 
iiiyonizatHins.  The  recipients  havu 
ijicl;ri-.xt  a  v;idc  range  of  groups,  and 
the  lypv.s  of  pioio<.ts  previously  fundt;d 
in;  fudo.  Projecis  to  develop  and 
cl:^s<,.-i;n.ile  educational  i7iatrrials, 
iruJijfiijjg  detailed  manii.ils,  brocLuTs  s 
find  vJdiHji.jpeii,  to  explain  the 
r-'guljlious  and  how  to  comply  wiih  the 
.'',<)A:  pioj.icts  to  dis:;cniinate  existing 
in!i'.r;,i.sij.n  tota.'jreied  liudicnces, 
pji.j  .CIS  !o  iicv.;U.p  and  condiiU  ADA 
li.jjnip;:  jirog.'ar.js  and  seminars; 
[>Tt,]i:t  ■  - ':.  cpuiote  t-:i(  phiine 
in!ojw,,;;i.:jr.  litits  to  an.swrr  vurioufi 
ij'jf!c';i.ri.T  .thou*,  tht:  piovisinns  :>!  ihe 
ADA;  i;! id  projoc:!:;  to  iLjv^>)<.ip  jiid 
ini:iirp'!r,jn?  ADA  materials  intij 
j!i«.i.;sf;ictfiai  .;diji:ali;)7ial  currM.ui.i  :\r}A 
!H!,;irrj:TjS, 

{•Ijjjire?  p;\;i<:!.if.hav::  lar;;;,'';.!!)  v/iriuus 
.iiKli!  r.-;'!.'-.  of  jw sons  with 
."isji!  .;ihi!ities  under  title  liF  or  title  II 
of  i';  >  '^i DA.  persons  vviUi  dis  )'ulitit:s 
u'>:h  r:;Jj1s  MjiJor  l!i.;  ADA,  and  jj.'rrors 
v^J.n,  bif.njs,?  of  Ih-Mf  .-in-iis  of 
!!rof-^ss;;.Tal  or  t.^jhnic'al  exp*'.r;is4!, 
provide  .s.;rv!c.es  thcit  may  oiS.M'st  }he;-:e 
j;r<ii;nN  In  Modurst.jndijig  -jd  coinpiyin-; 
with  th»'  r'qiiiieirjent,s  of  tJie  Acl. 

Tit;-'  ni  jjrojrcts  hnve  l>}cn  direttod 
t:- w.id  i!<h.'c;jfing  owners  and  opersturs 
lii  rt!-;;:jiirants  rind  bars,  Jiotels  an«l 
Mjf^lv.ls,  rot.iil  stores,  grocery  stores, 
profof;si«}n.)J  offiffls,  ri^creafior  and 
fitness  centers,  nins'iums  and  ether 
jil.j<.<;s  <jf  collection,  travel  and  tonr 
a^^ents,  horipitals  aiui  health  rare 
provid^TS,  serviio  providers  for  eld.'rly 
person'!,  ij.iy  care  c>?n'ers,  r.nalj  shops 
an<i  stores,  and  largo  comn;  ^rci.il 
p»-opi;.'l  ics. 

Title  (I  projects  have  worked  iowartl 
I'hit  ..ring  mayors  and  governing  bodies 
o!  IJ..S.  cjtjijs  with  populations  over 
30,000  .;jnd  towns  with  popidations 
iieikr  10,000,  law  enfon^emont 
jig«:)3r;ies,  J^n/eniorgency  response 
oijoiitors,  stale  courts,  state  social 
service  agencies,  public  libraries,  a<nJ 
p'Tsons  involved  in  testing  for  li«.i>nson; 
i'.in)  c.'.!ifji.;itJon  purposes. 

Vw'hile  .some  projecis  have  focrisiuj  on 
educaiing  people  with  disabilities  about 
theJr  rghts  under  titles  U  and  IH  of  the 
ADA,  others  have  educated  covered 
entities  with  responsibilities  under  the 
ADA  on  how  to  acrommodato  people 
v,?ith  I'lffef^nt  kinds  of  disabilities.  sisi:h 
as  pcoplrt  with  mobility  impairments. 


manual  impairments,  hearing 
impairments,  spee(±  impainnents, 
vision  impairments,  seizure  disorders, 
menial  retardation,  mental  illness,  and 
people  with  cognitive,  developmental, 
or  learning  disab!iilip.s. 

Other  projficts  have  been  dirw:tcd 
toward  persons  ivbo  can  assist  others  in 
complying  with  the  ADA,  including 
professors  and  students  in  architecture, 
interior  design,  industrial  de.sign,  and 
l^j.idscape  archiieciuj-e  schools  and 
programs;  state  and  local  building  code 
oiT-d;iL-?;  disability  advocates;  librarians; 
and  CO  .nmvnify  mediators.  .Severol  grant 
T<;i  ipienis  have  ditec'eJ  t,-«.hnical 
assistance  toward  persons  who  s{><ia.k 
Sj-ariish  and  other  non  Knglish 
l.?ng('jag(>s. 

Sotie  effi.'^.Iivi  strategies  usrd  i.y 
gr-ix:le.':s  have  been  io  integmie  AIJA 
Techiiicul  Assistance  materials  into 
esi.ih]''.hcd  progra:-ns  and  i:..-  rn\M:m  uf 
an  innovutiv;  projw;!  condnc.trd  on  a 
Kla-;v//idi;  basis,  that  c.n  t>e  suidied  and 
implicated  by  olhore  naticnaUy.  Tor 
c^.•^np]o,  the  i'olit^  Txecutive  Kj.seart.h 
i-onun  is  creating  a  >,el  of  nuiteriat.s, 
V.  ifji  some  material  specifically 
d-:i/<  !<ipe.]  t,j  he  integrated  into  polnaj 
.'  ;ideiey  training  and  o»hers  for  use  in 
on  the  job  roll-call  l.Tiining.  The  -et  of 
UMte.ri.ils  !ai:lu()  V.  a  s.'n<;:j  of  jno-luies 
Oil  protecting  tiie  rights  of  p»:rhoiis  with  ' 
!;ciy.uni  disorders,  speech  and  hearing 
ijojiairmcnls.  aiid  jr.ent.il  illness.  The 
rhiff  Oihccrs  of  .State  I  Jbrary  A'v'r.ci'.is 
.is  creating  a  single  KJ)ur<«  coii(;«:lion  of 
ADA  i;i;)!erid!s  that  v.fi!l  be  aiailatjlc  to 
th'.'  public  nationwide  through  their 
l«)r;al  libniries.  The  Notional  A.s.sociatii,ii 
of  Towns  and  Townships  is  )>nidu<:ing 
ADA 'materials  lo  train  regional  and 
siiilo  Ai)A  technical  a;;;i;;tanee 
prtiviiiers  to  assint  them  in  educ-iling 
officials  from  small  t(; wns  with  f;;wer 
th.-.n  10,000  re.-;id(;nts  on  how  Io  comply 
with  the  AD/\. 

The  Aine.ii:.;!!  Association  of  Keiiretl 
I'ersons  will  cn:ate  materials  and 
c:onduc1  training  s«rssions  throughout 
the  coiintr;/  to  educate  older  persons 
with  disa!)iiities  about  llicir  rights  under 
the  ADA.  The  results  of  a  South 
(Jarohna  projat.  which  partners 
diffoiont  State  agencies  and  a  state- 
bas«;d  advocacy  Oigarization  for  pei-sonrj 
with  mental  illness  to  exa.nine  and 
cyrr»x;t  ways  in  which  social  service  and 
public  biUieiil  prograris  djsi.riminate 
against  persons  with  mental  illm^ss.  will 
he  dis.seniinateil  naii«>iiwidrt. 

A  description  of  all  jirojet^ts, 
including  a  list  of  materials  lh.it  have 
b' en  or  are  being  proilucs^d  by  grant 
n;t;ipients.  may  be  obtained  by  calling 
l-«00-514-^fl.301  (Voice)  or  1-«00-514 
0.J63  (TTY)  or  the  eJ.XTtrr)nic  bulletin 
board  at  |202)  .')14-f.10.1. 


Applicants  should  be  aware  that  the 
Department  does  not  fund  projects  to 
research  or  resolve  issues  that  arc 
outside  the  scope  of  the  Department's 
current  ADA  regulations  and  court 
interpretations.  For  example,  the 
Department  would  not  fund  a  project 
a)ncei-ning  the  tlcsign  of  a»xx?ssible 
physical  environments  for  childn.n 
be.':au.se  star>d,ird3  have  not  yet  been 
adopted  by  the  Department  in  this  ar«a. 
Only  proposals  to  conduci  projects  of 
national  scope  or  signiil'^cnco  will !« 
considered,  for  example,  a  professional 
or  trade  association  at  the  nation.jl  level 
that  propostjs  to  tr<rT;ct  cdutational 
information  to  its  nieiobcrship 
nationwide  might  be  funded.  A  Kx^l  or 
!;lato  trade  assrxiation  v.ith  no  nati{^na! 
affiliation  or  rerjch  would  not  be  funded, 
unless  the  local  or  state  group  f;o.dd 
adequately  de;r.onstrafe  its  aljility  to 
draw  national  attention  to,  an<l 
panicipatjo!!  in,  its  proj»^. 

The  Department  is  partir.ul.irly 
iiitofv^f^l  in  r«xeivirg  propo:;.ds  that: 
specificaliy  address  h;'w  m::ml»era  of 
iniii'jrity  coinmunilios  will  be  inctudH 
wifl  in  the  population  l.-?,pMed  tiy  the 
applicant  for  rec.ii^jt  ori««.hnif:.il 
Si,sistnnc«s  n^flifrl  an  ability  to  l>.'ri!i 
picject  activtiies  in  an  e»ipedi|;^d 
manner;  mihzt!  mMtrrials  ;jln\';dy 
devel<^ped  !>y  Federal  ;ig.;nc:i»-s  .-»hd  their 
gnmteos  or  contractors;  repri  S'.nt  joint 
vent..i-es  betwv^n  o;g  !n!7„)»ions  that 
represent  per-snns  with  disabilities  and 
organizations  that  pioviiJe  st^rvio-s  th.nt 
may  assist  cover-'d  entities  in  their 
<;o:!ipliance  effoits;  and  e;)g;ige  national 
membership  org■uu^attons  in  supporting 
the  proie<:l  s  olijet  tives. 

fliiiibfe  y\ppii(:ants.  This  gr.int 
«  ompetition  is  ojjen  to  individurds  and 
to  non-profit  organiiations,  including 
trade  and  prof(;ssion.)l  issoiriations  or 
their  siibsidi;<ries,  organi/atious 
representing  Slate  and  l/K.al 
governments  or  their  employees,  other 
orgaTiizafions  reprsr^.'oting  eiif ifirs 
c  oveied  by  the  ADA,  folate  .md  local 
government  agiMnitis.  pnd  national  ami 
ItwT.d  org.mizations  nrj.nij-euting  pen;ons 
vi/ith  disabilities. 

(,'mnt  Porio'J  ami  AwnH  Amount.  The 
period  of  performance  will  be  twelve 
months  from  the  «late  of  the  grant 
awani.  A  tot.d  of  $2.:'5  .Million  is 
available  for  this  technical  assfsfaiu  e 
grant  progn'iii;  it  is  3nti«  ipoti.-d  th.it 
grants  w/ill  lie  awardeil  in  amounts 
ninging  from  $85,000  to  $;'.00.0n0. 
However,  th"  esiisna^-d  funding  level  in 
thib  noti««  does  lot  bind  the 
Dep.:nrr;enl  of  Justic»;  to  make  any 
.iwaids  or  to  .i-y  spf^.iflc  mirnber  of 
.iwiirds  or  h.-nding  levels. 

Apphcntioii  Dt:QiWnfi.  Applie;;ifioiis 
must  h»!  n^,(nviri)  by  tUr  rlos»»  of 
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luisiuess  (5:30  p.m.  EST) 
1994  at  the  Public  Access 
Ri.^^hts  Division.  U.S.  Department 
Justice.  P.O.  Box  66738.  of 
York  Ave..  NVV.,  room  403  ) 
Wiishinnton.  DC  20035-6708 
Af  plications  may  not  be 
ApplicaUons  received  aft 
Au;^i.!St  2, 1994  will  not  be 
I'of  .-.ward,  nven  if  the  appi 
postjoarked  beforK  that  da 
appIic;!tioiis  w:Ii  not  be  cc<isi 
a'.varJ.  Li  orde.'  to  be  co.ns 
coifjpUte.  an  original  and 
the  appiiCt'ilion  packet  desi 
Appiication  R^:quirnnu■ll  f.s 
Im  submilJed 


1  oil  August  2. 
Jt'Ctioa.  Civil 

of 
1425  New 


s4nt  by  Fa.x. 
te   5:30  p.m.  on 
considt^red 
cation  v.as 
.  I.ncornplete 

dereti  for 
i-rid 

o  copies  Of 
ribed  in  the 
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Program  Prinrilies 

Siiif.o  the  inception  of  th  ;  ADA 
Tsch.nicnl  Assistance  Gran  Program  in 
1M91.  the  Department  has  i  .mded  over 
:!0  projects,  with  the  priniti  ry  focus 
being  to  educate  entities  ai 
ii:(ii victuals  with  responsil  ilitios  and 
rights  under  titles  II  and  III  of  th.»i  ADA 
Mai'.y  of  the  audiences  targ  itod  have 
been  those  with  title  III  res  jonsibilities, 
including  owners  and  oper  itors  of  retail 
stort'S,  supermarkets,  hotel  ;  and  motels. 
d.:y  care  t:cnters.  and  hoalt  i  care  and 
other  service  providers.  Pn  jects 
dir«>f.ted  toward  educating  hose  vvirh 
obligations  under  title  II  hn  ve  included 
l.iw  enforceinent  agencies,  itatc  court 
systems.  911/eniergency  re  ponse 
f)pcrators.  city  and  town  go  l  erning 
bodies,  and  publicly  funde  1  hospitals 
and  other  health  care  servi(  cs.  Targeted 
audiences  have  also  includ  ;d  people 
with  disabilities  with  right:  under  titles 
II  and/or  III. 

As  the  purpose  of  the  CrJnt  Program 
is  to  pro.Tiote  and  facilitate  voluntary 
compliance  with  the  ADA.  he 
Department  believes  that  it  is  necessarv 
to  identify,  educate  and  work  with 
professionals  at  the  local.  S  ate.  and 
regional  level  who.  because  of  their 
professional  or  technical  e>  sertise, 
provide  services  to  the  abo\  e  audiences 
and  may  assist  them  in  unt  srstanding 
and  complying  with  the  rec  uircments  of 
the  Act.  I^or  this  reason,  thf  Department 
has  e.xpressed  a  particular  i  iterest  in 
receiving  proposals  that  tar  ;et  this 
specific  audience  in  the  fol  owing  si.x 
priority  areas: 

Priority  1:  Dissemination  of  ADA 
informational  materials  to  c  rchitects 
and  other  design  profession  als  at  the 
local,  State,  and  regional  le  el. 
Architects  emd  other  design 
professionals  play  an  esseni  ial  role  in 
ensuring  that  newly  constn  cted 
facilities  and  additions  or  a  terations  to 
existing  facilities  are  designed  and  built 
in  accordance  with  the  AD/  Standards 
for  Accessible  Design.  Busij  esses.  State 


and  local  governments.  sefvic;e  agencies 
and  other  ADA  covered  entities  rely  on 
the  knowledge  and  expertise  of  the 
architect;  they  expect  that  the 
professional  wi]l  dnsign  a  bcildiiii^  or 
facility  that  will  meet  a  myriad  of  needs, 
one  of  which  is  compliance  with  the 
ADA  Standards  for  Accessible  Design 
With  access  to  educational  metenals 
;ind  servicer,  a.'chiiocto  and  design 
professionals  at  the  local  level  can  help 
business  owners  comply  with  the  ADA 
and  reduce  claims  of  discrimination  bv 
people  with  disab.iities  based  on 
inaccessible  facilities  or  elements.  Since 
tlu  enact mer.t  of  the  ADA.  a  wf-alth  of 
educational  m?terial  on  complying  with 
the  accessible  design  requirements  has 
been  developed  by  Federal  agencies  to 
be  used  by  entities  and  individuals  with 
responsibilities  and  rights  u.ider  the 
ADA  and  professionals  who  may 
provide  servivos  that  will  assist  these 
groups  in  understanding  and  complying 
with  the  requirements  of  the  Act. 
Exampl's  of  such  information  uiclude 
the  Department  of  Justice's  ADA 
Standards  for  A'^cessible  Design,  and 
titles  II  and  I!!  Technical  Assit-tunce 
Manuals;  the  Access  Board's  ADA 
A<  cessibility  Cuidclints  Checklist  and 
various  Technical  Assistance  Bulletins 
(addressing  accessibility  topics  such  as 
detectable  warnings,  visual  alarms, 
TTYs.  slip-resistant  surfaces  and  using 
ADAAG).  Other  materials  have  been 
produced  through  federally  funded 
grant  programs  and  examples  include 
DOJ  funded  projects  such  as  the 
American  Hotel  and  Motel  Association's 
Accommodating  All  (hiusts  compliance 
manual,  the  Food  Marketing  Institute's 
ADA  Statier  Kit  for  Supermarkets  and 
the  ADA  Compliance  Manual  for 
Supermarkets,  and  the  National 
Restaurant  Association's  ADA:  Ansiiers 
for  Foodsen'ice  Operators  compliance 
manual  and  A  Warm  Welcome 
videotape  on  compliance  for  the  fc(jd 
service  industry.  E.xau-ples  of  grants 
funded  through  the  National  Institute  on 
Disability  and  Rehabilitation  Resi^oich 
(NIDRR)  include  numerous  ADA  Daiiin 
Tech  Sheets  (illustrated  technical 
materials  addressing  such  topics  as 
signage,  areas  of  rescue  assistance, 
accessible  route.  ATMs,  curb  ramps, 
ground  and  floor  surfaces,  etc.),  and  the 
Title  11  Action  Guide  for  State  and  Local 
Governments. 

The  Government  has  also  created  a 
variety  of  informational  services,  such 
as  the  Department  of  Justice's  toll-free 
ADA  Information  Line,  through  which 
individuals  can  .speak  directly  with  an 
ADA  Specialist,  or  access  recorded 
information  about  the  requirements  of 
tlie  ADA  24  hours  a  day.  Information 
about  the  ADA  may  also  ha  downloaded 


th.'-ough  the  Department's  Electronic 
Bulletin  Board.  Similar  services  are 
available  through  other  Federal 
agencies 

Despite  the  existence  of  these 
materials,  many  of  whicii  are  avaiiablt' 
free  of  charge  from  the  Department  and 
ether  Federal  agencies,  many 
professionals  at  the  local  level  ar*-" 
unaware  of  their  avaiiaoilitv  and 
conti.iue  to  design  and  build  fecilifu;s 
that  do  not  comply  with  the  ADA 
Standards  for  Accessible  Design. 

The  goal  of  Priority  1  is  to  develop  ri 
udlionwide  systetn  to  inform  archi.-LTts 
and  design  professionals  about  the  AD.^ 
and  the  availability  of  these 
mfti.'.mational  materials  and  services  to 
ensurt?  dissemination  of  exi.sting  ADA 
nuiterials  to  practicing  architects  ami 
other  design  professionals  at  the  loc;;l 
levil.  The  project  should  utilize  existing 
chdiinels.  such  as  professional    nd  trade 
organizations,  trade  publicatifjns. 
imM^tJngs.  and  electronic  media  to 
inform  as  v.ide  an  audience  of  design 
professionals  as  possible  of  the 
availability  of  inform.ational  matrnids 
and  services  and  to  assist  with 
dissemination.  In  establishing  this 
system,  the  project  should  seek  to 
t^stablish  links  betwtM^n  existing  Ffider.il 
information  resources  and  private 
dissemination  channels  and  impienifnt 
an  approach  through  which  the 
Dopartinent  can  continue  to  di.ssensin.ite 
new  materials  to  targeted  audirnces.  as 
they  are  developed,  on  an  on-going, 
long-term  basis  following  the 
conclusion  of  the  grant  period.  Types  of 
mechanisms  that  could  be  used  to 
accomplish  this  might  include  the 
development  of  articles  for  publir;iti(i:i 
in  trade  journals,  the  distribution  of 
sample  or  resource  packets  to 
architectural  libraries,  the  prcser.tation 
of  information  about  the  ADA  and  the 
availability  of  Federal  resources  iiiui 
mati-nals  through  computer  networks 
and  (Electronic  media,  etc. 

Priority  1  is  an  ADA  informational 
materials  dissemination  project  for 
architects  and  design  professionals  at 
the  local.  State,  and  regional  levels  that 
shall  include  the  following  major 
components: 
— Identify  and  compile  specific 

materials  that  have  been  or  are  being 
developed  by  the  Department  of 
Justice,  its  grant  recipients,  the 
National  Institute  on  Disability  and 
Rehabilitation  ResearcJi's  grant 
recipients,  the  Architectural  and 
Transportation  Barriers  Compliance*; 
Board  and  other  Federal  agencies  as 
appropriate  that  the  applicant  intends 
to  pubUcize  to  the  targeted 
fwipulations; 
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— Identify  professional  and  trade 

organizations  that  serve  architects  and 
design  professionals  that  have 
regional,  state  and  local  affiliations 
through  which  information  and 
materials  could  be  disseminated; 
— Identify  professional  and  trade 
journals  and  other  publications 
through  which  the  availability  of 
materials  can  be  publicized  at  the 
local,  State,  and  regional  levels; 
—Establish  size  of  target  audience  and 
state  explicitly  the  number  of  people 
expected  to  be  served  in  the  course  of 
the  project's  activities; 
—Specify  how  the  project  will  reach  all 
parts  of  the  targeted  audience, 
including  professionals  serving  racial 
and  ethnic  minority  communities; 
—Develop  a  plan  to  effectively  publicize 
and  disseminate  the  availability  of 
material  available  from  Federal 
agencies  and  their  grantees,  utilizing, 
to  the  extent  possible,  existing 
dissemination  mechanisms  for 
architects  and  design  professionals 
including  professional  and  trade 
journals,  regional  and  national 
conferences,  etc.  Such  a  plan  should 
ensure  that  the  dissemination  of 
materials  will  continue  after  the  grant 
period  has  ended; 
—Develop,  reproduce  and  disseminate 
marketing  materials  such  as 
pamphlets,  flyers,  articles,  ad  slicks  or 
other  products  necessary  to  inform 
architects  and  design  professionals  of 
the  availabihty  of  ADA  materials; 
— Create  articles  on  the  requirements  of 
the  ADA  for  publication  in  media 
appropriate  to  target  audience; 
— Coordinate  with  the  Department  to 
ensure  that  future  new  or  updated 
materials  will  continue  to  be 
disseminated  to  professionals  at  the 
local  levpl  following  the  conclusion  of 
the  grant  period; 
—Develop  a  plan  to  evaluate  the 
effectiveness  of  the  project  and  how 
the  proposed  evaluation  criteria  will 
indicate  to  what  degree  the  project 
succeeded  in  meeting  its  stated 
objectives  and  reaching  the  targeted 
audience. 

Priority  2:  Dissemination  of  ADA 
informational  materials  to  building 
contractors,  construction  tradespeople, 
building  inspectors  and  plan  reviewers 
at  the  local,  State,  and  regional  levels. 
Building  contractors,  construction 
tradespeople,  building  inspectors  and 
plan  reviewers  play  an  essential  role  in 
ensuring  that  new  construction, 
additions,  and  alterations  are  accessible 
Many  smaller  projects,  particularly 
alterations,  are  accomplished  by 
contractors  and  tradespeople  without 
the  use  of  architects  or  other  design 


professionals.  Business  owners.  State 
and  local  governments,  service  agencies 
and  other  ADA  covered  entities  rely  on 
the  knowledge  and  expertise  of  builders 
to  meet  a  myriad  of  needs,  one  of  which 
is  compliance  with  the  ADA  Standards 
for  Accessible  Design;  and  contractors 
and  tradespeople  rely  on  building 
inspectors  and  plan  reviewers  for  advice 
and  assistance  in  understanding  and 
applying  these  rules. 

With  access  to  educational  materials 
and  services,  building  contractors  and 
skilled  construction  tradespeople  at  the 
local  level  can  help  business  owners 
comply  with  the  ADA  and  reduce 
claims  of  discrimination  by  people  with 
disabihties  based  on  inaccessible 
facilities  or  elements.  Since  the 
enactment  of  the  ADA,  a  weahh  of. 
educational  material  on  complying  with 
the  accessible  design  requirements  has 
been  developed  by  Federal  agencies  for 
use  by  entities  and  individuals  with 
responsibilities  and  rights  under  the 
ADA  and  professionals  who  may 
provide  services  that  will  assist  these 
groups  in  understanding  and  complying 
with  the  requirements  of  the  Act. 
Examples  of  such  information  include 
the  Department  of  Justices  ADA 
Standards  for  Accessible  Design,  and 
title  II  and  III  Technical  Assistance 
Manuals;  the  Access  Board's  ADA 
Accessibility  Guidelines  Checklist  and 
various  Technical  Assistance  Bulletins 
(addressing  accessibility  topics  such  as 
detectable  warnings,  visual  alarms. 
TTYs,  slip-resistant  surfaces  and  using 
ADAAG).  Other  materials  have  been 
produced  through  federally  funded 
grant  programs  and  examples  include 
DOJ  funded  projects  such  as  the 
American  Hotel  and  Motel  Association  s 
Accommodating  All  Guests  compliance 
manual,  the  Food  Marketing  Institute's 
ADA  Starter  Kit  for  Supermarkets  and 
the  ADA  Compliance  Manual  for 
Supermarkets,  and  the  National 
Restaurant  Association's  ADA:  Answers 
for  Foodservice  Operators  compliance 
manual  and  A  Warm  Welcome 
videotape  on  compliance  for  the  food 
service  industry.  Examples  of  grants 
funded  through  the  National  Institute  on 
Disability  and  Rehabilitation  Research 
(NIDRR)  include  numerous  ADA  Design 
Tech  Sheets  (illustrated  technical 
materials  addressing  such  topics  as 
signage,  areas  of  rescue  assistance, 
accessible  route,  ATMs,  curb  ramps, 
ground  and  floor  surfaces,  etc.),  and  the 
Title  II  Action  Guide  for  State  and  Local 
Governments. 

The  Government  has  also  created  a 
variety  of  informational  services,  such 
as  the  Department  of  Justice's  toll-free 
ADA  Information  Line,  through  which     • 
individuals  can  speak  directly  with  an 


ADA  Specialist  or  access  recorded 
information  about  the  requirements  of 
the  ADA  24  hours  a  day.  Information 
about  the  ADA  may  also  be  downloaded 
through  the  Department's  Electronic 
Bulletin  Board.  Similar  services  are 
available  through  other  Federal 
agencies. 

Despite  the  existence  of  these 
materials,  many  of  which  are  available 
free  of  charge  from  the  Department  of 
Justice  and  other  Federal  agencies, 
many  individuals  at  the  local  level  are 
unaware  of  their  availability  and 
continue  to  build  or  alter  facilities  that 
do  not  comply  with  the  ADA  Standards 
for  Accessible  Design. 

The  goal  of  Priority  2  is  to  develop  a 
nationwide  system  to  inform  building 
contractors,  construction  tradespeople, 
building  inspectors  and  plan  rev)ewers 
about  the  ADA  and  the  availability  of 
these  informational  materials  and' 
services  to  ensure  the  dissemination  of 
existing  ADA  materials  to  contractors 
and  others  at  the  local  level.  The  project 
should  utilize  existing  channels,  such  as 
trade  organizations,  trade  publications, 
meetings,  and  electronic  media  to 
inform  as  wide  an  audience  of 
contractors  and  others  as  possible  of  the 
availability  of  the  material  and  to  assist 
with  dissemination.  In  establishing  this 
system,  the  project  should  seek  to 
establish  links  between  existing  FfMlcr.il 
information  resources  and  private 
dissemination  channels  and  implnnrnl 
an  approach  through  which  the 
Department  can  continue  to  disscminjitt; 
new  materials,  as  they  are  developed,  on 
an  on-going,  long-term  basis  following 
the  conclusion  of  the  grant  period. 
Types  of  mechanisms  that  could  be  u.si-il 
to  accomplish  this  might  include  the 
development  of  articles  for  pubhcation 
in  trade  journals,  the  distribution  of 
sample  or  resource  packets  to  libraries 
serving  the  target  population,  the 
presentation  of  information  about  the 
ADA  and  the  availability  of  Feileral 
resources  and  materials,  and  making  the 
same  available  through  computer 
networks  and  other  electronic  media. 
Priority  2  is  an  ADA  informational 
materials  dissemination  project  for 
building  contractors,  construction 
tradespeople  and  others  at  the  loc  jI, 
State,  and  regional  level  that  shall 
include  the  following  major 
components: 

— Identify  and  compile  specific 
materials  that  have  been  or  are  bring 
developed  by  the  Department  of 
Justice,  its  grant  recipients,  the 
National  Institute  on  Disability  and 
Rehabilitation  Research's  grant 
recipients,  the  Architectural  and 
Transportation  Barriers  Compliance 
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Board  and  other  Federal  aj  encies  as 
appropriate  that  the  applic  ant  intends 
to  publicize  to  the  populations  to  be 
ser\'ed  by  the  pro^t; 

— Identify  professional  and  tJ-ade 
organizations  serving  the  t  irgeted 
population  with  regional.  1  itate  and 
local  affiliations  through  v\hich 
information  and  materials  pould  be 
disseminated: 

— Identify  professional  and  L  ade 
journals  and  other  publical  ions 
through  which  the  availablity  of 
materials  can  be  publicize<  at  the 
locdL  State,  and  regional  k  veh 

—Establish  size  of  target  aud  ence  and 
state  explicitly  the  number  of  people 
expected  to  be  served  in  thf  course  of 
the  project's  activities; 

—Specify  how  the  project  wi  1  reach  all 
parts  of  the  targeted  audien  ce 


including  racial  and  ethnic 
comm'onities 
—Develop  a  plan  to  effective!'  publicize 
and  disseminate  the  availal 
material  available  from  Fee  eral 
resources  and  their  grantee: ;  utilizing 
to  the  extent  possible,  exist 
dissemination  mechanisms 
targeted  population  includiig 
professional  and  trade  journals 
regional  and  national  conferences 
etc 
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involved  ia  historic  presenation 
decisions  need  guidance  on  effective 
methods  of  compl)  mg  v^ith  the  ADA 
without  destroying  the  historic  nature  of 
the  facility  or  element.  While  some 
educational  materials  currently  exist, 
the  need  for  these  audiences  to  learn 
about  and  understand  how  to 
implement  practical  solutions  remains 
paramount. 

The  goal  of  Priority  3  is  to  undertake 
a  nationwide  effort  to  educate  State  and 
local  historic  presenation  offices, 
historic  preservation  committees  and 
boards,  and  zoning  and  code  officials 
involved  in  historic  presen'ation 
decisions  on  the  requirements  of  the 
ADA  and  how  co  maintain  the  integrity 
of  the  histonc  property  while  providing 
accessibility  as  required  under  the  ADA 
that  promotes  independence  and 
dignity.  Projects  of  this  type  should 
focus  specifir^Uy  on  providing  practical 
solutions  to  access  problems  faced  by 
historic  properties.  Projects  to  develop 
and  disseminate  educational  materials, 
to  develop  and  conduct  training  using 
existing  materials,  or  to  develop 
materials  and  conduct  training  will  be 
considered. 

Priority  3  is  ar.  ADA  education  project 
for  historic  preservation  officials  that 
shall  include  the  following  major 
components: 

—Develop  educational  materials  that 
focus  on  solutions  to  access  problems 
specific  to  properties  such  as  historic 
museums,  historic  buildings  housing 
public  acconunodations  and  those 
housing  State  and  local  government 
programs.  The  materials  shall 
illustrate  how  people  with  disabilities 
use  the  built  environment  and  how 
the  provisions  of  the  ADA  Standards 
for  Accessible  Design  can  be 
effectively  used  to  provide 
mainstream  access  without  destroying 
the  historic  significance  of  the 
buildme  or  facility; 
—Establish  size  of  target  audience  and 
state  expiiciJly  the  number  of  people 
expected  to  be  served  in  the  course  of 
the  project  s  activities; 
—Identify  and  coordinate  with 
established  professional 
organizations,  such  as  the  National 
Trust  for  Historic  Preservation,  the 
National  Conference  of  State 
Historical  Preservation  Officers,  and 
State  Historical  Commissions,  etc.. 
through  which  information  and 
materials  could  be  disseminated; 
—Specify  how  the  project  will  reach  all 
parts  of  the  targeted  audience, 
including  racial  and  ethnic  minority 
communities; 
—Utilize  existing  federally  approved 
materials  to  the  maximum  extent 
possible. 


— Develop  and  implement  a  strategy  to 
disseminate  the  materials  nationally. 
coordinating  with  other  state  and 
national  historic  preservation 
organizations  as  appropriate; 

— If  the  project  includes  a  training 
component,  identify  topics  to  be 
covered  and  the  rationale  for  selecting 
those  topics  and  develop  and 
implement  a  plan  to  select  trainers; 

—If  the  project  includes  training,  a 
minimum  of  five  regional  sessions 
should  be  held.  Criteria  to  be  used  to 
select  the  training  locations  should  be 
carefully  thought  out  and  described  in 
the  applicant's  proposal: 

—Develop  and  implement  a  strategy  to 
publicize  information  about  the  ADA 
and  the  availability  of  materials  and 
training  sessions  nationally  through 
organizations,  pant  and  electronic 
media: 

— Create  articles  on  the  requirements  of 
the  AD.A  for  publication  in  media 
appropriate  to  target  audience; 

—Develop  a  plan  to  evaluate  the 
effectiveness  of  the  project  and  how 
the  proposed  evaluation  criteria  will 
indicate  to  what  degree  the  project 
succeeded  in  meeting  its  stated 
objectives  and  reaching  the  targeted 
audience. 

Priority  4:  ADA  education  for  staff  of 
legal  sen-ices  offices,  legal  aid  societies, 
and  public  interest  law  centers.  For  a 
person  with  a  disability,  access  to 
technical  assistance  and  good  legal 
advice  about  the  ADA  is  severely 
limited  by  the  lack  of  public  interest 
lawyers  trained  in  the  requirements  of 
the  ADA.  The  right  to  legal  advice  and 
their  right  to  file  private  lawsuits  is  a 
critical  component  of  the  ADA. 

According  to  the  latest  census  data, 
over  20%  of  the  12.9  million  people  of 
working  age  reporting  the  presence  of  a 
work  disability  have  family  incomes 
below  the  Federal  poverty  threshold. 
Because  of  this,  people  with  disabilities 
are  consistently  being  referred  to  public 
interest  law  centers,  legal  services 
offices,  and  legal  aid  societies  for 
affordable  legal  assistance,  and  yet  the 
vast  majority  of  staff  at  those  offices 
have  not  been  even  minimally  trained 
on  the  requirements  of  the  ADA.  For  the 
high  percentage  of  individuals  with 
disabilities  who  rely  on  low-cost  or  free 
legal  services,  it  is  cnlical  to  the 
successfulimplementation  of  the  ADA 
that  these  lawyers  receive  training  on 
the  ADA. 

Ths  goal  of  Priority  4  is  to  develop 
and  conduct  a  nationwide  training 
program  for  staff  and  boards  of  legal 
services  offices.  legal  aid  societies,  and 
public  interest  law  centers  about  titles  II 
and  III  of  the  ADA 


c  

Priority  4  is  an  ADA  project  to 
educate  legal  services,  legal  aid  societies 
and  public  interest  law  centers  that 
shall  include  the  following  major 
components: 

— Develop  and  conduct  a  minimum  of 
five  regional  ADA  training  seminars; 
— Establish  size  of  target  audience  and 
state  explicitly  the  number  of  people 
expected  to  be  ser\^ed  in  the  course  of 
the  project's  activities; 
— Specify  how  the  project  will  reach  all 
parts  of  the  targeted  audience, 
including  legal  groups  serving  racial 
and  ethnic  minority  communities; 
— Develop  innovative  approaches  to 
reach  the  widest  possible  audience 
with  funds  available; 
—Identify  and  select  for  training' staff 
and  board  members  of  public  interest 
law  centers,  legal  services  groups,  and 
legal  aid  societies  from  throughout  the 
United  States.  The  following  factors 
should  be  considered  in  the  selection 
process:  geographical  representation 
from  the  50  states:  representation 
from  urban,  suburban,  and  rural  areas; 
representation  from  legal  groups 
serving  citizens  with  niinoritv 
backgrounds; 
—Develop  a  plan  for  publicizing  the 
availability  of  the  training,  using,  to 
the  extent  possible,  existing 
dissemination  mechanisms  for  legal 
services  and  public  interest  law 
centers  including  publications, 
professional  journals,  local,  slate,  and 
national  meetings,  etc.; 
— Develop  training  materials  and 
activities  appropriate  to  public 
interest  lawyers,  utilizing  existing 
federally  approved  materials  to  Ihe 
maximum  extent  possible; 
—Provide  training  to  selected  staff  and 
board  members  of  public  interest  law 
centers,  legal  aid  societies,  and  legal 
sen.  ices  groups  on  title  II  and  title  III 
of  the  ADA  and  on  recent  policv 
developments: 
-Create  articles  on  the  requirements  of 
the  ADA  for  publication  in  media 
appropriate  to  target  audience; 
— Develop  a  plan  to  evaluate  the 
effectiveness  of  the  project  and  how 
the  proposed  evaluation  criteria  will 
indicate  to  what  degree  the  project 
succeeded  in  meeting  its  stated 
objectives  and  reac  hing  the  targeted 
audience. 

Priority  5:  ADA  education  and  pilot 
project  for  professional  mediators .  The 
ADA  encourages  the  use  of  means  other 
than  litigation  to  resolve  ADA  disputes. 
Professional  mediators  provide  an 
alternative  forum  for  complainants  and 
respondents  to  resolve  their 
misunderstandings  or  disagreements 
about  the  ADA's  requirements.  Effective 
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use  of  professional  mediators  trained  to 
mediate  ADA  cases  can  help  bring  about 
compliance  with  the  ADA,  while  saving 
both  parties  from  the  high  costs,  delays, 
and  inconveniences  often  associated 
with  litigation. 

The  goal  of  Priority  5  is  to  train  a 
select  number  of  professional  mediators 
nationwide  about  title  III  of  the  ADA, 
refer  title  III  cases  to  these  mediators  for 
mediation,  monitor  the  outcome  of 
mediation  efforts,  and  evaluate  and 
disseminate  the  evaluation  of  the  project 
to  mediators  and  other  interested  parties 
nationwide, so  that  the  project  can  be 
effectively  replicated  in  other  areas  of 
the  country. 

Priority  5  is  an  AY).\  education  and 
pilot  project  for  professional  mediators 
that  shall  include  the  following  major 
components: 

—Work  with  and  through  one  or  more 
national  organizations  representing 
professional  mediators  to  assi.st  in  ' 
publicizing  the  project  to  mediators 
who  may  participate  in  the  project,  as 
well  as  to  assist  in  disseminating  the 
final  evaluation  of  the  project  to 
mediators  and  other  interested  parties 
nationwide; 
— E.stablish  size  of  target  audience  and 
state  explicitly  the  number  of  people 
expected  to  be  served  in  the  course  of 
the  project's  activities: 
—Specify  how  the  project  will  reach  all 
parts  of  the  targeted  audience, 
including  mediators  serving  racial 
and  ethnic  minority  communities; 

— Develop  criteria  to  be  used  to  select 
the  mediators  to  participate  in  the 
project; 

— Develop  and  implement  an  AD.\ 
training  program  and  pro\  ide  follow- 
up  technical  a.ssistance  to  the 
participating  mediators; 

— Develop  and  implement  a  plan  for 
referring  cases  to  the  participating 
mediators  and  for  monitoring  the 
status  of  the  mediators'  AD.^  project- 
related  caseloads; 

—Provide  mediation  for  a  spo<;ifiod 
number  of  cases,  at  no  cost  to  the 
disputing  parties,  within  nine  months 
after  the  completion  of  training; 

—Create  articles  on  the  requirements  of 

.   the  ADA  for  publication  in  media 
appropriate  to  target  audience; 

—Develop  a  plan  to  evaluate  the 
effectiveness  of  the  project  and  how 

,    the  proposed  evaluation  criteria  will 
i.ndicate  to  what  degree  the  project 
succeeded  in  meeting  its  stated 
objectives  and  reaching  the  tnigetcd 
audience; 

— Develop  a  plan  for  dis.seminating  the 
training  materials  nationwide. 
Piiority  6:  "Th'-  ADA:  Civil  Rights 

Law"  educational  viceotape.  Lack  of 


recognition  that  the  ADA  is  a  civil  rights 
law,  long  held  myths  and  stereotypes, 
and  ignorance  about  the  attitudinal  and 
physical  discrimination  that  people 
with  disabilities  face  in  their  daily 
lives — not  being  able  to  enter  the 
building  to  a'ttend  a  child's  school  plav:  ' 
not  being  allowed  to  play  on  a  sports 
team  or  participate  in  the  town  meeting; 
not  being  able  to  order  a  hamburger, 
drop  off  dry  cleaning,  or  to  rent  a  car- 
are  thought  to  be  major  impediments  lo 
voluntary  compliance  with  the  ADA. 
The  goal  of  Priority  6  is  to  produce 
and  disseminate  educational 
audiovisual  materials  illustrating 
discrimination,  stereotypes  and 
attitudinal  barriers  encountered  bv 
people  with  disabilities.  The  goalof  this 
project  is  to  identify  the  ADA  as  a  civil 
rights  law.  distinct  from  a  "benefit 
program",  with  the  same  historical 
background  and  battles  associated  w  ith 
other  types  of  civil  rights  legislation. 
The  project  will  draw  comparisons 
between  discrimination  encountered  by 
people  with  disabilities  and  other 
protected  classes  of  individuals  and  the 
historical  struggle  people  with 
disabilities  and  others  faced  to  g.nin  the 
right  to  equality.  Finally,  the  project 
will  focus  on  the  impact  that  complying 
with  the  ADA  can  have  on  changing 
stereotypes,  eliminating  barriers,  find 
increasing  access  to  goofis.  "-f  .-vices,  anil 
activities. 

Educating  the  public  about  the 
abilities  of  people  with  disabititit-s  to 
function  well  in  an  accessible 
environment  and  dispelling  oft  heid 
myths  and  stereotypes  can  lead  to 
increased  voluntary  compliance  with 
the  ADA.  Materials  developed  in  this 
project  shall  portray  persons  with 
disabilities  in  a  positive  manner  and 
will  be  used  to  increase  the  pr  neral 
public's  awareness  of  dis.-.bijitv. 
accessibility  and  the  ADA  and  its 
historical  place  in  the  deveiopn.r:il  of 
civil  rights  legislation.  The  pruji-e  t 
should  also  strive  to  increase  ihf  Icvi  1 
of  comnumication  between  to\rr» d 
entities,  people  with  disabilities.  u;id 
providers  of  consultation  sfrvi<  es. 
Priority  B  is  an  AD.-\  educational 
audiovisual  project  that  shall  ir.t  hide 
the  following  major  compor.rnts: 
— Create  and  disseminate  brcadc  ;rst 
quality  educational  \  i.irot.ipr-s. 
identifying  the  ADA  as  5  civil  i);:h!s 
law  with  protection  for  people  with 
disabilities  parallel  to  that  prcn  ided 
under  other  civil  rights  !cci^latiun; 
—Edit  to  provide  videotapes  of  Vctaing 
lengths,  suitable  for  use  in  b  variet\  (-1 
broadcast  situations  (e.g..  <..^c!rt 
segments  to  be  used  to  promote  Xhf 
\  ideotape  or  on  magazine  \\  pe 
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— Develop  and  implement  a 
disseminating  the  video 
Oi-ganizations: 
— Develop  a  plan  to  publicizi 
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through  print  and  electron 
— Create  articles  on  the  r 
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succeeded  in  meeting  its 
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audience; 
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Other  Meritonous  Prelects 
Department  also  seeks  grant 
applications  involving  other 
project i  that  offer  innovative 
providing  ADA  Technical 
entities  and  individuals  with 
responsibilities  uiuier  the 
profe3iiocials  who  provide 
these  groups  and  may  assist 
understanding  and  complyinj 
ADA.  Only  those  projects  wit 
statement  of  need  and  of  na 
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Meritorious  Projects  shall  inc 
following  major  components: 
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project  has  been  designed.  Some 
populations,  for  example,  may  need  to 
be  made  aware  of  the  ADA  and  be 
provided  with  basic  information, 
while  others  may  be  familiar  with  the 
basic  legal  requirements,  but  need 
information  on  how  to  translate  the 
legal  standards  into  concrete, 
practical  solutions  for  achieving 
compliance.  Others  may  need  in- 
depth  education  on  specific  aspects  of 
the  law; 

—Description  of  the  target  audience  by 
describing  such  factors  as  geographic 
scope,  type  of  population  (type  of 
business  type  of  governmental  unit, 
type  of '!; -ability,  type  of  professional 
service  Ow'-'.'-ed).  or  other  relevant 
character; it ics.  Applicants  should 
also  state  explicitly  the  number  of 
people  expected  to  be  served  in  the 
course  of  the  project's  activities; 

—Specify  how  the  project  will  reach  all 
parts  of  the  taigeted  audience, 
including  racial  and  ethnic  minority 
communities; 

—Provide  a  statement  of  goals  and 
objectives  of  the  project.  Applicants 
should  describe  in  concrete  terms 
what  is  to  be  accomplished  during  the 
project  period.  The  anticipated  impact 
on  voluntary  compliance  efforts 
should  also  be  clearly  articulated; 

— Develop  a  plan  to  disseminate  the 
materials  or  results  of  the  project 
nationivide; 

—Work,  with  and  through  established 
organizations,  where  possible,  to 
re.ach  the  latgest  segment  of  the 
population  possible; 

— Utilize  existing  Federally-approved 
materials  to  the  ma.ximum  extent 
possible; 

—Develop  a  plan  to  evaluate  the 
effectiveness  of  the  project  and  how 
the  proposed  evalucition  criteria  will 
indicate  to  what  degree  the  project 
succeeded  in  meeting  its  stated 
objectives  aiid  reaching  the  targeted 
audience. 

Selection  Criteria 

Applicants  w:U  be  evaluated  in  each 
of  the  following  four  selection  criteria 
areas  for  a  total  of  100  points: 

Project  Strat^^yand  Plan  of  Action  (50 
Points  I 

Applicants  must  demonstrate  a 
thorough  understanding  of  the  grant 
proposal  priority,  including  the 
background,  intended  audience  and 
intended  approach.  Applicants  applying 
under  the  Other  Meritorious  Project 
category  must  demonstrate  an  in-depth 
knowledge  of  the  target  audience  and 
their  specific  needs.  Project  goals  and 
expected  outcomes  should  be  clearly 
articulated.  Clarity,  quality,  and 


appropriateness  of  the  plans, 
methodologies,  and  procedures  to 
achieve  the  goals  listed  in  tlie 
application  will  be  carefully  considered. 
Plan  of  action  must  b-e  sound  and  well- 
reasoned,  with  evidence  of  the  ability  to 
implement  plan  immediately  and 
complete  the  project  m  a  timely  manner. 
Applicants  must  demonstrate  the  ability 
to  produce  and/or  disseminate 
information  and  materials  within  the 
period  of  performance.  Project  strategy 
must  include  a  clear  plan  for  objectivel) 
evaluating  the  effectiveness  of  the 
project,  as  described  in  the  Genera! 
Requirements  for  Grant  Recipients 
section  of  this  solicitation. 

Staff  Capability  (25  Points) 

Applicants  must  provide  evidence  of 
qualified  personnel  with  particular 
experience  in  the  areas  addressed  in  the 
application.  The  application  must 
contain  necessary  position  descriptions, 
resumes,  and  assurances  of  availability 
of  staff  (existing  and  contract  staff)  with 
appropriate  competencies  and 
experience.  Duties  outlined  for  grant- 
funded  positions  n'.ust  be  clearly 
appropriate  to  the  scope  of  the  work 
being  carried  out  under  the  project. 

Organizational  Capability  and 
Management  Plan  (20  Points} 

Applicants  must  demonstrate  the 
ability  to  effectively  reach  and  work 
with  the  targeted  audierxe  and  offer 
evidence  of  proven  organizational 
ability  to  provide  high  quality  results 
utilizing  appropriate  key  personnel. 
Applications  must  include  a 
management  plan  that  provides 
evidence  of  project  control  by 
management,  efficient  and  timely  use  ot" 
staff  and  other  resources,  and  effectivy* 
quality  control  mechanisms. 

Resources/Facilitiei'Eq'jipment(3 
Points) 

Applicants  must  demonstrate  the 
availability  and  appropriateness  of 
resources  (other  than  personnel), 
physical  facilities,  and  equipment 
proposed  to  be  used  to  carry  out  the 
project.  ' 

General  Requirements  for  Grant 
Recipients 

The  following  general  grant  program 
requirements  should  be  considered  by 
each  applicant  in  developing  both  its 
project  timeline  and  budget.  Successful 
applicants  must  adhere  to  all  conditions 
as  specified;  any  deviation  from  the 
requirements  in  this  section  must  be 
negotiated  with  DOf. 

Grantee  Orientation  and 
Coordination.  Grantees  are  expected  to 
coordinate  their  project  activities,  where 
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appropriate,  with  other  Fedf^railv 
sponsored  ADA  te<:hn;cal  assistanrt' 
art'vities,  including  those  of  the 
Dopartmenf  of  Jiistire  (DOJ),  the 
N'-:itional  Institute  on  Di.sjbility  i>nd 
R.ibabi!i!a»ion  Ressarfh  (NIDRR),  the 
Arc  hitec!ural  and  Transpurtation 
B.?rriers  CompIia.T.  e  3o<;rd  {A TBC  R), 
the  Etjual  Empl^iyraen:  Opportunity 
Commission  (EEOC)  and  iheir  ;-;r.i.ntot;.'<. 
The  purpose  of  this  coordination  >s  to 
avoid  duplication  of  eflort,  to  utilise 
materials  already  developed  bv  n^drrJ 
agencies  and  grant  rodnients.  nv.d  to 
otherwise  rt'for  to  aud  t.ike  advjint.igt;  of 
AS).\  resnirr.es  that  huve  alrerdy  b«Jtui 
diiVi'Io^-    1  .additionally,  successful 
applicr.ni-  will  receive  an  orier.'atio;! 
that  v.'ill  familiarize  them  with  proie<:ts 
heiiig  undertaken  by  f'ther  successful 
applicants.  Thereaftrr,  1994  gratitoes 
will  be  expected  to  exchange 
infonnation  and  provide  support  lo  each 
ether  where  appropriate. 

Evaluation.  One  goal  of  this  grant 
program  is  to  determine  which 
education,  information  dissemination, 
and  compliance  a,ssistance  strategies  are 
most  effective  in  rcaclnng  as  manv 
persons  as  possible  in  the  targ('ted 
population  with  infonnation  that  serves 
their  particular  needs.  It  is  therefore 
e.ssentia!  that  each  project  descrihe 
reliable  and  objective  criteria  to  evaluate 
the  effectiveness  of  the  project  at  the 
conclusion  of  the  period  of  perfonnance 
and  to  provide  this  information  to  the 
Department. 

I'ost-Aunrd  Monitoring.  The 
Department  intends  to  provide  grant 
recipients  with  the  maximum  uniount  of 
post-^award  guidance  and  technical 
assi-fance  possible  within  budget  and 
.sf.'iff  coastiaints.  Within  approximately 
oae  month  of  the  grant  avvard.  the 
Department  will  coiuiticl  a  one-day 
training  session  on  the  AD.-X  ?.n(]  gf;inl 
management  proc(?(ii.res.  tach  j^raiit 
recipient  will  be  invited  to  send  two 
.st.-.ff  persons  to  this  training  seK>-i(»n. 
Funds  for  travel  to  Washington,  D.C.  for 
this  tmining  should  be  in(  luded  in  the 
proposed  grant  budget.  Appllc:ants  are 
also  advised  that  DOJ  sfdff  will  ;n;dve 
pe.'iodic  site  visits  to  provide  grant 
rf?cipients  with  guidance  and  tef  hnical 
assistance  and  to  monitor  the  progress 
of  the  grant.  The  Office  of  Justice 
Programs  (OJP),  a  component  of  the 
Department  of  Justice,  will  pro\  ide 
financial  management  and  other 
scr\ices  in  support  of  the  Public  Access 
Section  in  the  administration  of  this 
program.  Applicants  are  advised  that 
copies  of  the  quarterly  progress  reports 
sent  to  OJP  must  also  be  sent  to  the 
Public  Access  Section. 

DOf  Review  of  Grantee  Materials.  All 
materials  used  or  developed  by  grant 


recipients  must  be  approved  by  DOJ  in 
advance  of  use.  Applicants  should 
anticipate  careful  review  of  any  newly 
developed  materials  by  the  Departni^.nt 
to  ensure  t.^^at  'die  materials  are.  legally 
accurate  and  .should  allow  ample  time 
in  their  proposal  project  srhe<Uiles  for 
this  review. 

Particular  attention  should  be  paid  to 
budgetary  and  staffing  needs  to  ensure 
that  materials  to  be  disseniir:atid  will 
reach  the  targeted  population  i:i  a 
timely  manner  during  the  grant  peri.-.! 

Availukility  of  Existing  DOJ  .Muteiinlr- 
Publications  that  are  currently  avai!  ible 
free  of  cliarge  from  tlie  Dep^irtmenf  of 
Justice  (DO))  will  lie  provi-J.-.?  to  the 
granti-e  as  resou;' es  pern.;;  It  tin 
applicant  intends  to  disseminate 
materials  of  a  nature  similar  to  mawri.iK 
produced  by  previr.us  DOJ  grant 
re!,ipi«>nls  or  recipients  of  grants  from 
other  Federal  agencies,  including  thi- 
National  Institute  on  Disability  an.l 
Rehnbilitation  Research,  it  should 
coordinate  5;uch  requests  with  ;he 
Department.  In  general,  funds  tor  the 
reproduction  of  such  materials  shouiil 
be  incluu'vl  in  th'^  proposer!  j^r.'i;! 
budget. 

CopyTiglxta.  Grant  recipients  are  free 
to  copyright  any  materials  they  develop, 
if  they  so  choose,  and  may  continue  to 
reproduce  and  distribute  such  materials 
after  the  grant  period  is  over.  Applicants 
should  be  aware  that  DO)  retains  the 
right  to  reproduce  their  materials  iind  to 
diss«miinate  them  to  the  public  at  its 
will,  without  ))ayine(it  of  rovallii'.s  (<)  the 
grantee. 

Program  Inromo.  Cranle(>  r-icipients 
m;>y  charge  for  grant-related  activities 
and  products  (e.g.,  maleri.Tls  (!eveloi?ed 
and  dis'^eminatcd.  workshop  or  training 
registration  fees),  as  long  as  all  income 
derivi;ri  from  such  activities  and 
j)roducts  is  added  to  funds  commitlc^ti  tn 
the  grant  and  its  activities.  Spe»  ifii  elk. 
this  program  income  (gross  inc<iiiie 
earned  by  the  gr;inf(!0,  during  the 
funding  period,  ;-s  a  direct  result  ei  !!?<• 
gran:  award  or  its  .ictivities)  must  l)e 
u.sed  for  purposes  that  further  eligible 
program  objectives  (e.g.,  obtaining 
equipment  or  other  assets  required  for 
the  program).  Program  income  may  not 
be  used  to  support  or  further  a  grantee's 
general  organizalion,  its  proL;rims  or  its 
services. 

Consultative  Seniccs.  Applicants 
who  offer  consultative  services  .for  a  fee 
to  assist  covered  entities  in  comph  ing 
with  their  AD.A  responsibilities  or  who 
provide  legal  representation  services  for 
free  or  for  a  fee  to,  or  on  behalf  o!, 
persons  with  disabilities  should  include 
a  statement  briefly  describing  tht? 
services  provided. 


r-d 


Alternate  Forr.iuts  (Print  and 
Audiovisual).  All  materials  })rcdut  ed  iu 
standard  print  must  also  be  produced  in 
large  pri^i!.  in  Braille,  and  on  audiotape 
in  proportii;n  tn  anticipated  demajnl  by 
persons  with  vision  iinpai.Tnents  in  lh<- 
fargeted  popusationCs).  Audiotapes  of 
lengthy  marerials  must  be  voice-  (>r 
Ion'"'  indexed. 

Ail  copies  of  a.ny  videotapes  protj 
must  either  be  opeji-capljoned  or 
t.losed-Ciiptioiicd  for  persons  with 
hearing  ir.ipairieents.  If  vidi  o:ap»'s 
contain  significant  visual  ac;tion,  scn.t 
of  the  closed-caplioned  tapes  i.iu.st  bo 
audio-described  for  persons  with  \  i.sioji 
impairments. 

EifacUve  Communication  and 
All  cssibiJity  Requirements.  If  applit  iinl- 
propose  to  charge  a  fee  for  the  materials 
they  pro<lace  and  disseminite,  th(  y 
must  f  harge  the  same  fee  for  alternate 
for.m,.ts  as  for  standard  formats. 

Aj-plicants  who  plan  to  list  a  voiic- 
telephone  number  on  correspontler.ee  n; 
promotional  materials  concerning  the 
grant  a:  tivities,  or  on  materials 
produced  under  the  grant,  must  also  l/;» 
a  TVS'  telephone  number.  .Anplij  ants 
who  do  not  have  a  TTY  may  include  the 
cost  of  pu.'chasing  one  in  th'^  ]irci;)(>^i"d 
project  budget. 

Applicants  who  plan  to  use  .in 
automated  teleplione  informatinn 
system  to  respond  to  voice  calls 
concerning  g.^^nt  activities  must  jirov.cie 
•comparable  service  forlTY  users.  The 
cost  of  establishing  an  automated  TFY 
information  system  iiiav  not  be  inc  luded 
in  the  propos<;d  projr;cl  budget. 

All  grant  activities  must  be  held  in 
accessible  facilities  and  must  he 
av.iikible  in  formats  accirssible  to 
individuals  with  (iiinniiini(  alion 
di.sabililies. 

MatiTiali,  to  he  Piuvidfil  la  1)1 )).  (};,.■ 
thousand  ff.uMlard  print  coi)ies.  IIU) 
audiotape  co))its,  100  l.'irge  pri::1  i  op;;^. 
;mil  5U  Bjaille  (.opies  of  eac  h 
publ!i:ation  produced  under  tl;i'  ;.:r.!i,l 
must  be  provided  to  DOJ. 

One  one-iiK  h  NCSC  standard  fidl\ 
mixc«l  and  open-capIi(med  edit(>d 
master  virleolape,  23  other  copies.  a!i<l. 
where  apprtipriate,  15  audiode.M  rihi-d 
fopies  of  each  videotape  produced 
under  t.he  grav.l  must  be  provided  In  |»(  )j 
for  use  by  the  Federal  go\  eminent 

A  copy  of  ihi;  final  text  of  e.fi  li 
document  or  vi«leotape  script  prudiu  i  d 
must  be  provided  to  Di)]  on  ci-inpuler 
disk  in  A.S<.11  or  WordrxirffHt. 

Funds  for  the  repro.iuclion  of  thi' 
abo'.  e  materials  should  be  inc  luded  in 
the  propo.sed  grant  budget. 

.Application  Requirements 

IJnder  Section  50(i(d)  of  the 
Americans  with  Di.sabilities  Ac  t.  the 
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Of iSvirimtnt  is  authorizec 
grants  to  individuals  ant 
organizations  to  suppl 
techr.icai  assistance  effo 
applicants  must  sub.mit. 
£;i»>'n.  an  original  and 
f-jUowing  information. 

1.  A  signed  KF  424  and 
4'K8J  application  form 

2.  \  one -page  Abstract 
iuniniarizea  the  goals  of 
nature  and  size  of  the  po-: 
be  reached  thro-igh  ihe  p 
,oro;tv:t  straiegy;  AppHcar 
explicitly  the  niimbrr  cf  r 
fxprcted  to  be  served  in  x 
tiio  projw;t's  activities 
Vnv  nature  of  the  project, 
indicated  by  the  number 
print  materials  to  be  dove 
<iiss»!ninated,  the  numLei 
expected  to  be  trained,  th 
{jcoplf;  evpected  to  vieiv  t 
matt  rials,  or  other  appro^ 
indicators  of  the  scalf^  of  t 

.I.  A  Project  Strategy  an< 
Action  (maximum  length 

—  \ddres'',es  each  major  (:< 
iiit:Uitiod  in  the  ^rant  p 
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copies  of  th»' 
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project,  ibi' 


De  jend 
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SF  424A  (Rev 


t:!aticn(sl  to 
ject,  a.nd  \he 
3  should  statf 


capie 


e  co"J.'se  u.' 
ino  on 

is  rr.ay  be  - 
f  ccpie.s  of 
op»d  and 
of  people 

nun. her  of 
idiovisua! 

ate 
le  project 

Pian  of 

5  page>)  tiidt 

niponent 

lurides 


specific  to  the  project  for  which 
applicant  is  ripplying; 

—Describes  all  major  activities,  events, 
and'nr  products  that  are  planned; 

— Pfu\  id^'s  a  detailed  plan  for 
evrduating  liie  effectiveness  of  the 
proi»x.l,  ■^.nd  how  the  proposed 
evai'iatiun  cr.resia  ivill  indicnie  to 
v\  hat  degree  the  project  succeeded  in 
lueeti'.vj;  iis  stated  obieriives  and 
reaching  the  targeted  audience;  and 

—Provides  a  d^iscription  of  the 
apciicaafs  pian  forcoord'natiug 
pn(j(\:t  iclivitie.i  with  other  Federal 
AD.\  pfo^rafns  and  Lheir  grun-ees. 

4  A  M  :; ;,.  n-ent  P'.an  that  includes 
d  timeUr.t  ;.)i  i.uniplotiG.T  of  ail  project 
objectives,  iciv'tjes,  eitmts,  ar.d 
products 

5  A  B.ivi^;et  Narrative  required  by  the 
SF  424  (Rev  4/88),  uhich  includes  the 
basis  for  ,i!!  msts  presented  in  du; 
budget. 

b.  A  brief  5?ate:;ient  ideniifyiiio  the       i 
facilities,  equipment,  and  other 
rt'sourcfs  available  for  carrying  nut  t!ie 
orojei  *. 


7.  fob  descriptions  for  positions  that 
are  proposed  to  be  funded  under  the 
Kraal. 

a.  Resumes  or  qualifications  of  tlie 
k;-y  individuals  v^iio  will  fill  the  grant 
positions,  inclu'ling  consultants,  (faay 
(nia.xi.T.um  ler.glh  3  pages  each). 

9.  Letten;  of  commiLmpnt  from 
or^nr.izations  diat  will  be  involved  in 
tiie  project,  if  cny. 

30.  A  certification  regarding  lobbying, 
debaraient,  suspension,  other 
responsibility  matters,  and  drug-free 
workplace  requireT.ents,  OJP  Form 
4061/6. 

11.  A  disclosure  cf  luLbvinv'  activiti'js 
SF  LLL 

il'i,  ,1  ;fc'  Moiu:  Non-proti(  ap.Jic.an;^  who  fu.-.e 
r.ol  previously  received  Federal  riiian.-iul 
i'.s.sistac.re  from  the  tVpartment  of  Ju.slice 
nuy  also  be  required  to  submit  a  disclosure 
tif  tinani  uil  capability  statenient  or  oiher 
do;,a.:ie,itation  prior  to  the  g.-.ant  award) 

iUtfd:  May  25,  1004. 
Oevrfl  [,.  Patrick, 

.1s,si>(rr-;t  A!to:nry  Ccrural,  C'li  (7  /?--/i,'s 
[hvision. 

ITR  (i,).    ^)4-i:;iil4  tili'd  0-2-0-;;  8  i'i  .;ni! 
SILLI.NG  COOe  441C-01-P 
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Part  V!! 

Department  of 
Commerce 

National  Telecommr^niratsons  and 
Infcrmatiors  AdminSstratJon 

Advisory  CcurtGil  on  the  National 
Information  Infrastructure;  Notice  ol  Open 
Meeting 
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OePARTMENT  OF  COMf|ERCE 

NaJiona)  Telecommunicdtions  and 
Untonnation  Administrati  3n 


Advisory  Council  on  the  S 
Sn'crmation  Jnfrsstrjclurt 

Of-en  Meeting 


National 
;  Notice  of 


AuSNCV:  Ndtsooal  Telti^ui 
!:ul  L'.forinalion  Atiniini^. 

ACTiON:  Notice  if,  hvT'-h\  c 
t:  fv.'ing  of  the  United  >Sta 
Council  on  the  N'atiraa!  Ii 
tr,frasfrLicturf\  created  pu 
r.xt'CfJtae  Order  12864.  oj 


ration  (\Ti.A; 

v«:i.  ntri 
F\-;  \il:  i.scirv 
KJ'-nutti').': 
suunt  j'l 
anie'icii'd 


€• 


SUVMAftV:  Tfie  Prfsiderit 
Adviif-ry  Council  on  the  I 
L".f(  rnuition  lafratitriicturf 
ad  Vise  thr  Secretary  of  Co 
iiuitters  rrlated  to  the  dt;v 
tl;e  Ni\.  In  addition,  the  C( 
aiU  iso  the  Secretary  oi^  a  i 
v;rtit*'-;v  for  promoting  ttie 
of  .1  Nil.  The  Nil  will  resul 
i:!t»f;rat!on  of  hardware,  sc 
skills  that  will  make  it  eas 
tioriidble  lo  connei  f  peo 
the  list  of  communication 
i.-disrination  technology,  u 
.it!(i  with  a  vast  array  of 
infori:;a!ion  resources.  \Vi 
D»'partnient  of  Commerce. 
Te[e(  onuaunications  and 
Atirninisfration  has  been  tl 
provide  seiretari^t  servif  »■ 
Co; '.aril 


( lopi 


l! 


se  V 


AUTHORiTY;  Exti.iitiveOrdtl:  IJtif.4 
..i[;ned  l)y  President  Clinto  \  on 
S.ptemher  l.T,  1993.  and  .'iri'-.tii.-d  (. 
Of .  cjtiher  If).  1993. 
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DATcS;  Tbe  meeting  will  be  held  on 
Monday,  June  20.  1994.  from  8;'J0  am 
u.^<•l  4  30  p.m. 

ADDRESSES:  The  meeting  will  take  p!ar>' 
at  ths  Weyerhaeuser  Aiiditoriiim  in  the 
Litrdmark  Center.  75  West  5th  Street.  St 
Faul,  Minnesota  55102 
FOfl  F'jaTHEfi  ilNFORMATlON  CONTACT:  i\Is 
Ssrah  Maioney  {or  Ms.  Alison  Andrews, 
alterante).  Designated  Federal  Officer  for 
the  Advisiry  Council  on  the  Nli  and 
Chief,  Foiu  y  Coordination  Division  at 
the  i\a;;o«al  Telet  ommunications  a.;;d 
Inforraation  Administration  (N'TIA); 
I'  S  De^virrmfnt  of  Commerce,  room 
489.i;  t4r|;  Street  and  Coi.stitutio.i 
Aienue.  N'W..  VVashinfi[ton.  DC  202.'50 
Telepho:u':  202-482-1835;  Fax:  202- 
482-(;-»r9;  E-riad:  nii<(?ntia. doc.gov 
SUPPLEMENTAPy  INFORMATION:  Fu?lire 
^av;^iuf;s  ot  the  .Advisory  Coiincil  on  the 
National  {:.foanation  Infrastructure  are 
p!anri;;d  0:i.  ^•^nteniber  13.  1994. 
October  14   !9'J4.  Decenib«;r6.  1904. 
Janurirv  2f;,  199.5.  February  22.  1995. 
April  12.  1995.  June  14.  1995.  August 
\t>.  199  >,  O'  fob"r  11.  lo-n.  Dece.-idfer 
13.  1995 

AGENDA: 

5   Opt'Titr.fi  Hfmarks  by  the  Co-Chair- 
(Di-lario Lewis.  Ed  McCmckcnl 

-  Mt^tjp.f^s  of  Three  M^^a  Projvcts 

tsi'iKiuttc  room^} 
Meuioers  assigned  to  each  of  tlie  thf^^-'' 

projetts  will  meet  fog"ther  The 

projects  are: 
\!->ion  and  Goals  Drivt  t\  \>\  Si-erifii 

Applications 
Aca-ss  to  the  NH 
Criviicy,  S(>curity.  and  Inleilectual 

Property 
>  U'-pan^  unci  Discussion  o.-j  Mrga- 

I'rujf  cts 


4.  IntPilfctual  Property  Report  and 

D.'Si.iiss/on 

« 

5  Cauncii  Discit?',ion 
0  Application  Der.onstration^ 
'.  Publir  Qupstior'^  and  A.n-^ivr- 
f  Adfouin 

PUBLIC  PAFTIC'PATiQN:  The  Ciuuxil 
me£!ting,  including  the  individual  Mw;-, 
Pro-ect  nieetings,  will  be  open  to  the 
public,  ivj'h  linated  seating  available  t:n 
a  f"irst-come,  first-ser'.ed  basis.  Any 
::!eniber  of  the  public  requiring  speci«! 
services,  such  as  sign  language 
mterpreiafion,  should  contact  A-.:v!t; 
A.adre-.vs  at  202-^82-1635. 

Any  member  of  the  public  may 
submit  written  comments  concerning 
the  Cou:u:ii"s  affairs  at  ai.y  lime  before 
or  edtcr  the  meeting.  Comments  should 
be  submitted  throuch  electronic  mail  to 
niii^'r'.tui.doc.gov.  info'cl  niiac.org.  or  to 
the  Designated  Fede.-al  Officer  ••:  the 
address  listed  above. 

Within  thirty  (30)  days  following  the 
n-.eeting,  copies  of  the  minutes  of  the 
Council  m.eetings  may  be  obtained 
through  the  NTIA  Gopher/Bulletin 
Board  System  over  the  Intenuit  at 
iitf-doc  gov.  at  202-501-1920  or  202- 
482-1199.  or  from  the  U.S.  Department 
of  Conunerce,  National 
Telecommunications  and  Information 
Administration,  room  4892.  14th  >'x"vx 
and  Constitution  Avenue  N'W.; 
Washingtor,,  DC  20230;  Telephone  202- 
482-1835. 
I.arri'  Initiu, 

A>>iitimtSi<:n  tun,- f(:rCr.:;t!:n: mi  c;r,'  •.=  i'.r:i 
Inforination. 

IfK  Doc.  04-t'i(;20  Fil<  d  fi-5-'i4.  f!,^1  ;,ri;l 

Billing  code  35!C-«o-p 
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Part  VIII 

Department  of 
Health  and  Human 
Services 

Food  and  Drug  Administration 


21  CFR  Part  341 

Cold,  Cough,  Allergy,  Bronchodilator,  and 
Antiasthmatic  Drug  Products  for  Over- 
the-Counter  Human  Use;  Final  Rule 
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OEPARTMEffT  OF  HEALTH 
HUMAN  SERVICES 


Food  and  Drug  Administration 

21  CFR  Part  341 
[Docket  No.  89P-OM0] 

niN09C5-AA06 

Cold.  Cougti,  AlJergy,  Bro  ichodilator, 
and  Antiasttimatic  Drug  P  oducts  for 
Over-ttie-Countef  Human  Jse; 
Amendment  of  Final  Monograph  for 
OTC  Antitussive  Drug  Products 


AND 


AG£NC<r 

HHS. 

ACTJON;  Final  rule. 


Food  and  Drug  Atfninistration. 


SOMMA«y;  The  Food  and 
Administration  (FDA)  is 
rule  amending  the  final 
over-the-counter  (OTC)  ant|t 
products  to  include  the  ing 
diphenhydramine  citrate  a 
diphenhydramine  hydroch 
antitussive  drug  products  a 
relieve  cough.  This  final  ru 
only  single-ingredient 
products  containing  one  of 
ingredients.  In  a  future  issu  ; 
Federal  Register,  the  agenc 
propose  to  amend  the  tental  i 
monograph  for  OTC  cold 
allergy,  bronchodilator,  an 
antiasthmatic  combination 
products  to  address  combin 
cold  drug  products  containi  i 
diphenhydramine  citrate  or 
diphpnhyriranxjfte  hydrochl ) 
final  rule  is  part  of  the  ongo 
of"  OTC  drug  products  cond 
IDA. 

€ff£Cnv€  DATE:  June  5.  199 
FOR  FURTHER  INFORHUTJON 
VV'ilhdtu  E.  Cil'ucrtson.  Cente 
lAaluation  and  Research 
Food  and  Drug  Administrat 
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25  (T^  every  4  h 
SO  '"J  eve'v  6  h 


'i- f  cotnnient  pointed  out  t 

*C .,  concentrations  are 

"i[.v conimcnt  stated  that  the 


every  G  h  dosing  regirncn  is 
eHicacious  as  the  25  mg  eve 
fi'i^ir.U'ei  because  the  50  nig 
not  fall  below  the  minimum 
concentration.  The  commeni 
further  substantiation  is  , 
C.<  and  .AUC  data,  which  fall 
minimum  effective  concentr, 


ugh. 


rug 
ition  cough- 


iride.  Thi.s 
ng  review 
cted  by 


OC  WTACT: 


(H  0 


3 


r  for  Drug 
610).^ 
n. 5600 


Fishers  Lane,  Rockville,  MD  20857, 
3G1-S94-5O0O 

SUPPLEMENTARy  (NFORMATION: 

I.  Background 

In  the  Federal  Register  of  August  12, 
1987  (52  FR  300421.  FDA  issued  a  final 
monograph  for  OTC  antitussive  drug 
products  in  part  341  (21  CFR  part  341) 
that  lists  in  §  341.14  (21  CFR  341.14}  the 
active  ingredients  that  are  generally 
recognized  as  safe  and  effective  for  use 
in  these  products.  Diphenh)"dramiiie 
citrate  and  diphenhydramine 
hydrochloride  were  not  included  in 
§  341.14  at  that  time.  Subsequently,  two 
manufacturers  petitioned  the  agency  to 
amend  the  final  monograph  for  OTC 
antitussive  drug  products  to  include 
diphenhydramine  citrate  and 
diphenhydramine  hydrochloride  as 
monograph  active  ingredients  {Refs.  1 
and  2).  The  petitions  are  on  display  in 
the  Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
rm.  1-23.  12420  Parklawn  Dr.. 
Rockville,  MD  20857. 

In  the  Federal  Register  of  Decemb€?r  9. 
1992  (57  FR  58378).  the  agency 
discussed  these  petitions  and  proposed 
that  diphenhydramine  citrate  and 
diphenhydramine  hydrochloride  be 
generally  recognized  as  safe  and 
effective  for  OTC  antitussive  use.  The 
agency  previously  determined  that 
diphenh}'draai;ne  citrate  is 
bioequii-atent  and  therapeutically 
equivalent  to  diphenhydramine 
hydrochloride  (54  FR  6814  at  6824. 
February  14. 19^9).  The  agency 
proposed  specific  warnings  and 
directions  for  these  ingredients  forOTC 
antitussive  use.  The  agency  advised  in 
its  proposed  rule  (57  FR  58378  at  58380) 
that  any  Firial  rule  resulting  from  this 
proposed  rule  ivould  be  effective  12 
months  after  the  final  rule's  date  of 
publication  in  the  Federal  Register. 


The  agency  invited  written  comments 
by  February  8.  1993.  on  the  proposed 
rule  and  the  agency's  economic  impact 
determination  for  the  proposal.  In 
response  to  the  proposed  rule,  the 
agency  received  two  comments  from 
manufacturers.  Copies  of  the  comments 
are  on  public  display  in  the  Dockets 
Management  Branch  (address  above). 

References 

(1)  Comment  No.  C?2.  Dockec  No.  39?- 
0040,  Dockets  Manajiement  Branch. 

(2)  Comment  No.  CP3.  Docket:  No.  89P- 
0040.  Dockets  Mar.agf-n-.er.-.  Branch 

n.  The  Agency's  Conclusions  on  the 
Comments 

1  Two  comments  requested  that  the 
agency's  proposed  OTC  antitussive 
dosage  for  diphenhydramiine 
hydrochloride  (25  milligrams  (mg)  every 
4  hours  (h).  not  to  exceed  150  mg  in  24 
h)  be  expanded  to  a  range  of  25  to  50 
mg  every  4  to  6  h.  not  to  exceed  300  m.g 
in  24  h.  One  of  the  comments  also 
requested  a  corresponding  expansion  of 
the  OTC  antitussive  dosage  for 
diphenhydramine  citrate,  i.e..  a  dosage 
of  38  to  76  mg  every  4  to  6  h,  not  to 
exceed  456  mg  in  24  h. 

To  support  an  expanded  dosage  range 
for  antitussive  use.  one  of  the  comments 
provided  pharm.acokinetic  data  for 
diphenhydramine  hydrochloride  dosed 
at  25  mg  every  4  h  and  50  mg  every  6 
h.  The  data  included  the  following 
steady  state  concentrations  (C„). 
minimum  concentrations  at  steady  state 
(C,^  „.,n],  and  maximum  concentrations 
at  steady  state  (C„  n-.^)  in  nanograms/ 
milliliter  (ng/mL)  for  both  dosages;  and 
the  areas  under  the  curve  (.*  UC)  for  both 
dosages  in  ng  x  h/niL: 


Diphenhydramine  HyO.'ocWoride  Pharmacokinetic  Data 


(C., .,,.) 


(C,  „,„) 


(CJ 


(AUG) 


55  ng'mL 
85  ng'mL 


27.5  ng'mL 
30  ng/mL 


40  *ig'rrL 
52  ng'mL 


160  ng  X  h'mL 
312  pg  X  h'mL 


h  it  the  two  The  other  con-.ment  stated  that  the 

coijiparable.  potential  for  conflict  between  the 

50  mg  different  dosages  for  antitussive  and 

s  antihistamine  use  of  diphenhydramino 

>'  4  h  would  be  eliminated  by  accepting  the 

dose  does  broader  antihistam.ine  dosage  (e.g.,  for 

jffective  diphenhydramine  hydrochloride.  25  to 

added  that  50  mg  every  4  to  6  h,  not  to  exceed  300 

ided  by  the  "^-S  '"  24  h)  for  products  intended  for 

within  the  both  uses.  The  com.ment  added  that  this 

tion  levels,  approach  would  reduce  the  potential  for 
consumer  confusion.  The  comment 


argued  that  it  would  not  be  in  the 
consumer's  interjDSt  to  establish  a  lower 
dose  for  diphenhydramine  in  products 
that  will  not  meet  consumer 
expectations  of  the  antihistamine  effect. 
The  comment  contended  that,  based  on 
the  established  safety  of 
diphenhydramine  citrate  and 
diphenhydram,ine  hydrochloride  for 
both  antitussive  and  antihistamine  use, 
monograph  status  for  four  uses,  and 
potential  use  for  mors  than  one 
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indication  in  a  cough-cold  product,  the 
broader  dosage  range  (e.g.,  for 
diphenhydramine  liydrochloride,  2.S  to 
50  mg  every  4  to  6  hj  should  be 
permitted  to  provide  maximum 
effectiveness.  Both  comments 
concluded  that  diphenhydramine 
hydrochloride  has  been  found  .safe  for  a 
variety  of  OTC  u.ses  at  dosages  of  25  to 
50  mg  every  4  to  6  h  and,  thus,  .safetv 
is  not  an  issue  at  this  dosage  range. 

hi  the  Federal  Register  of  September 
9,  1976  (41  FR  38312  at  38341).  the 
Advisory  Review  Panel  on  OTC  Cold, 
Cough.  Allergy,  Bronchodilator,  and 
Antiasthmatic  Drug  Products  based  its 
2.5  mg  every  4  h  recommendation  for 
diphenhydramine  hydrochloride  for 
antitussive  u.se  on  data  demonstrating 
effectiveness  and  acceptable  tolerability 
•at  this  dosage.  All  approved 
applications  for  diphenhydramine 
hydrochloride  as  an  OTC  antitussive  are 
for  a  dosage  of  25  mg  every  4  h,  based 
on  supporting  clinical  data.  No  clinical 
data  have  been  received  by  the  agency 
to  support  the  .safety  or  increa.sed 
effectiveness  of  higher  dosages  of 
diphenhydramine  hydrochloride  or 
diphenhydramine  citrate  for  OTC 
antitussive  use  either  under  the  OTC 
drug  review  or  an  approved  application. 
One  comment  submitted 
pharmacokinetic  data  concerning 
diphenhydramine  at  both  the  25  mg 
every  4  h  dose  and  the  5(J  mg  every  6 
h  dose  showing  that  C^v  min  for  both 
regimens  were  similar.  It  is  therefore 
likely  that  dosing  at  50  mg  every  6  h  is 
effective.  That  regimen,  however, 
produces  higher  Cv.  „,..»  and  almost 
twice  the  drug  exposure,  with  increased 
potential  adverse  effects  such  as 
sedation,  but  with  no  evidence  of 
greater  effectiveness  than  the  every  4  !i 
regimen.  In  conclusion,  the  agencv 
cannot  consider  to  be  generally 
recognized  as  safe  and  effective  an 
antltu.ssive  dosage  (25  to  50  mg  everv  4 
to  B  h  For  diphenhydramine 
hydrochloride)  that  is  nut  supported  by 
clinical  data.  Therefore,  ba.sed  on  the 
Panels  recommended  dosage  and  the 
approved  application  labeling  for  OTC 
antitussive  dmg  products  containing 
liiphenhydramine  hydrochloride,  the 
agency  is  establishing  the  monograph 
antitussive  dosage  of  diphenhvcirainine 
hydrochloride  as  follows: 

AduitswnH  (hi'.drfn  12  viMrs  (if  ii;i(' ii:i(i 
over:  oriil  dosage  i.s  25  milligLirns  nvi^v  4 
hours,  iuj!  Io  CXI  red  150  miiii;'ninis  in  2-4 
hours,  or  as  diri'cteii  by  a  doctdr.  Chihirt'ii  fi 
to  liiidcr  12  yctirs  of  ago:  oral  dos.if;f  is  12.5 
niJiligraiiis  every  4  hours,  not  to  exceed  75 
n,illigr;;ms  in  24  hours,  or  as  diri^i  ted  hv  a 
(hii  tor.  Oiiiriren  under  H  years  of  :!ge:  cunsidt 
a  dectfir. 

The  monograph  antitussi\e  dosage  of 
diphenhydramine  citrate  is  as  follows: 


Adults  and  children  1 2  yeijrs  of  Agv.  and 
over:  oral  dosage  is  38  milligrams  every  4 
hours,  not  to  exceed  228  miUigr^ns  in  24 
hours,  or  as  directed  by  a  doctor.  Childri^n  ft 
to  under  12  years  of  age:  oral  dosage  is  19 
milligrams  every  4  hours,  not  to  e.xceed  114 
milligrams  in  24  hours,  or  as  directed  by  a 
doctor.  Chihiren  under  6  years  of  age:  consult 
a  doctor. 

With  respect  to  the  comment's 
discussion  of  a  single  ingredient  drug 
product  containing  diphenhydramine 
for  concurrent  u.se  as  both  aii  >» 

antihistamine  and  an  antitussive,  this 
issue  will  be  addressed  in  an 
amendment  to  the  OTC  cough-cold 
combinations  tentative  fiinl  monogmph 
in  a  future  issue  of  the  Federal  Register. 

2.  One  comment  di.scussed 
"multiuse"  labeling  of  OTC  drug 
products  that  contain  diphenhydramine. 
The  comment  described  this  a.s  labeling 
a  product  with  some  or  all  of  the  proven 
pharmacologic  activities  of  the  drug 
whether  or  not  the  conditions  to  be 
treated  are  related.  As  an  example,  the 
comment  stated  that  a  product 
containing  diphenhydramine  could  he 
labeled  for  both  antitussive  and 
antihistamine  use.  If  this  occurred,  the 
.statement  of  identity  could  be  expressed 
as  "cough  suppressanl/antibistamine." 
The  comment  stated  that  the  product's 
labeling  could  describe  each  use 
.separately  under  the  product's 
"Indications,"  with  accompanving 
warnings  and  directions  for  both  u.ses. 
The  comment  contended  that  there  is  no 
legal  restriction  that  prevents 
"multiu.se"  labeling  whether  or  not  the 
(onditions  to  be  treated  are  related.  The 
comment  di.scu.ssed  several  aspects  of 
"multiuse"  labeling. 

This  final  rule  addresses  only  single- 
ingredient  diphenhydramine  citrate  and 
diphenhydramine  hydrochloride  drug 
products  for  antitussive  use.  The  agency 
acknowledges  that  "multiuse"  labeling 
is  possible  for  products  containing 
diphenhydramine  but  is  not  aware  of 
any  such  products  ha\  ing  been  or 
currently  being  in  the  marketplace.  The 
agency  intends  to  address  "multiuse  " 
labeling  in  a  future  issue  of  the  Federal 
Register  in  an  amendment  to  the 
tentative  final  monograph  for  OTC 
cough-cold  combination  drug  products. 
The  agency  will  di.scuss:  (l)  Concurrent 
use  of  diphenhydramine  as  an 
antitussive  and  as  an  antihistamine  for 
concurrent  symptoms,  and  (2)  different 
uses  of  diphenhydramine  with  separate 
full  labeling  for  different,  nonconcurreiit 
symptoms.  Manufacturers  may  not 
ii!tr!)uu(  e  diphenhydran-.ine  products 
having  "multiuse"  labeling  into  the    " 
OTC  marketplace  until  theagetu.vs 
proposal  on  how  this  should  be  done 
appears  in  a  hiture  issue  oi  the  Federal 
Resisler. 


3.  One  comment  contended  that  an 
agency  statement  in  the  proposed  n:!e 
appeared  to  be  inconsistent  with  the 
agency's  general  provisions  and 
administrative  procedures  for  marketing 
OTC  combination  drug  products  under 
21  CFR  330.13(b)(2)  and  Complia.nc  e 
Policy  Guide  7132b.l6.  The  agency 
statement  said:  "Until  the  agenc  y 
amends  the  tentative  final  rr.oncgraph 
for  OTC  cough-cold  combination  drug 
products,  no  cough-cold  combination 
drug  product  containing 
diphenhydramine  citrate  or 
diphenhydramine  hydrochloride 
labeled  for  antitussive  u";e  can  he 
marketed  OTC  unless  it  is  the  suh-ec  t  o' 
an  approved  NDA  or  A.\DA  '  j57  FR 
58378  at  58380).  The  comment  .stated 
that,  because  FDA  recognizes 
diphenhydramine  as  both  an  OTC 
antihistamine  and  an  OTCantitussi\e. 
marketing  of  diphenhydramine  for  both 
claims  in  combination  dmg  products 
should  be  allowed  under  the  pro\  isions 
of  the  tentative  final  monograph  for 
OTC  cough-cold  combination  drug 
products.  The  comment  listed  a  nun)ber 
of  examples  where  an  antitussi\e  ran  be 
i:omf)ined  with  an  antihistamine  and 
stated  that  diphenhydramine  should  be 
able  to  perform  both  functions  in  the 
product.  The  comment  contended  that 
this  approach  should  be  acceptable 
provided  that  all  of  the  labeled  uses  are 
for  Category  I  combinations. 

This  final  rule  does  not  and-ress 
combination  drug  products  containing 
diphenhydramine  citrate  or 
diphenhydramine  hydrochloride  a<  an 
antitussive  active  ingredient.  There  are 
a  number  of  issues  that  need  to  be 
resolved  befere  diphenhydrannne  can 
be  u.sed  to  perform  both  func  tions 
(antitussive  and  antihistamine)  in  a 
single  product.  These  include,  among 
others,  a  difference  in  the  monoj:r&ph 
directions  for  use  (amount  of  drug  to  be 
taken  and  time  interval  for  taking  the 
drug)  and  different  w.-!rnings  related  to 
the  individual  uses.  Theagtncy  intends 
to  di.scuss  these  matters  in  a  future  issue 
of  the  Federal  Register,  as  noted  above. 
At  this  time,  the  agencv  reaffirms  its 
position  stated  above  that  any  OTC 
cough-cold  combination  drug  {:rwi:K  t 
containing  diphenhydramine  i  itrafe  cr 
ifiphenhydramine  hydroch'orK'e 
labeled  for  antitussive  uf-e  t  an  r  niv  *■•• 
n.arkeled  if  it  is  the  suhiei  t  of .  :. 
appro\ed  applic  ation. 

No  comnuMits  were  rei  eiv«-d  in 
respotise  to  the  ageni  v's  .'equ^t  for 
specific  (  omment  on  ihe  et  ono:7!!i 
impact  of  this  rulemaking.  FD.-\  has 
examined  the  impai  fs  of  this  {-nijf  n.ie 
under  Kxeciitive  Order  l^f't'h  ^r.ci  the 
Rt-gulator\  Fle.xibility  At  t  ,'P..b.  I.,  ""'f- 
■■154).  Kxe(.utive  Order  128ff  r  n^  :^ 


JMI 
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CO  ad 


agencies  lo  assess  all  costs 
of  available  regulatory 
when  regulMion  is  necessar  - 
regulatory  approaches  that 
net  benefits  {indttding  po^ 
econoraic,  environmenta!.  ^ 
and  safety,  and  other  advan 
distribirt'.ve  impacts:  and  eq 
agency  be(i«t'es  that  this  fin 
consistent  with  the  regu'at, 
philosophy  and  principles  i 
the  Eicecutire Order.  In  add. 
Rnal  nte  is  ntJt  a  significant 
action  as  defined  by  the  E 
and.  thus,  is  not  subjed  to 
the  E.xecutive  Order 

The  Regulatory  Flexibility 
requires  agencies  to  analyze 
options  that  v%'ould  minimizi 
significant  impact  of  a  rule  , 
entities.  Currently  marketed 
ingredient  diphenhydramine 
products  already  meet  the  c 
the  final  monograph.  Other 
manufacturers  will  be  able  to 
OTX;  marketplace  without  ha 
obtain  an  appro\'ed  applies 
Accordingly,  the  agency  certjTi 
the  final  rule  will  not  have  a 
economic  impact  on  a  substa 
(lumber  of  small  entities.  Th. 
under  the  Regulatory  Flexibi 
further  analysis  is  required. 

The  agency  has  determinec 
CFR  25.24(cJ(6)  that  this  actic 
type  that  does  not  individual 
cumulatively  have  a  signifi 
the  human  environment 
neither  an  environmental  „ 
nor  an  environmeatal  impact 
is  required. 

list  of  Subjects  in  21  CFR  Par  t 

Labeling,  Over-the-counter 
Therefore,  under  the  Federa ! 
Drug,  and  Cosmetic  Act  and 
autbonty  delegated  to  the  Cor  i 
of  Food  and  Drugs.  21  CFR  pa 
amended  as  follows: 
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PA«T  341-COLO.  COUGH.  /IIlLERGY 
BRONCMOOn.ATOP.  AND 
ANTIASTHMATTC  DRUG  PRO  )UCTS 
FOR  OVER-THE-COUNTER  hOmaN 
USE 


1.  The  authority  citation  for 
part  3U  continues  to  read  as 

Authority:  Sees.  201. 501. 502 
S to.  701  o»  the  Fedfrrf  Food.  Dnic , 


Cosmetic  Act  (21  I  .S.C.  321.  351.  352  333 
355.360.371). 

2.  Section  341. n  is  amended  by 
adding  new  paragraphs  (a)(5l  and"(a){C.) 
to  read  as  folious: 

§341.14    Antitussive  active  ingredients. 
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21  CFR 

fi  ►llows: 


f  03 


3.  .S05. 
and 


(a)  •    *    * 

(5)  Diphenhydramine  citrate. 

(6)  Diphenhydramine  hydrochloride. 

*  •        •        •        * 

3.  Section  341.74  is  amended  by 
adding  new  paragraphs (cj(4)(vii). 
(c)(4)(viiij.  (c)(4«ix:J,  {diilUivl  and 
{dKlJ(v)  to  read  as  follows: 

§341.74    Latjeiingot  antitussive  drug 
products. 

*  •        •         «         » 

{vii)  For  products  containing 
diphenhydramine  citrate  or 
diphenhydramine  hydrochloride 
identified  in  §341.1  HallS)  and  laHej. 
"May  cause  excitability  especially  in 
children." 

(viii)  For  products  containing 
diphenhydramine  citrate  or 
diphenhydramine  hydrochloride 
identified  in  ^341.14(an5fand la)(6) 
when  labeled  only  for  children  under  12 
years  o/o§e--(A)  "Do  not  give  this 
product  to  children  who  have  a 
breathing  problem  such  as  chronic 
bronchitis,  or  4vho  have  glaucoma, 
without  first  consulting  the  child's 
doctor." 

fBl  "May  cause  marked  drowsiness. 
Sedatives  and  tranquilizers  may 
increase  the  drowsiness  effect  Do  not 
give  this  product  to  children  who  are 
taking  sedatives  or  tranquilizers, 
without  first  consulting  the  diild's 
doctor." 

(ix)  For  products  containing 
diphenhydramine  citmte  or 
diphenhydramine  hydrochloride 
identified  in  §341.14hi(5)and  [all6l 
when  labeled  for  use  in  adults  and 
children  under  12  years  of  age— ^A)  ''Do 
not  iaVe  this  product,  unless  directed  by 
a  doctor,  if  you  have  a  breathing 
problem  such  as  emphysema  or  chronic 
bronchitis,  or  if  you  have  glaucoma  or 
difficulty  in  urination  due  to 
enlargement  of  the  prostate  gland." 

(B|  "May  cause  marked  drowsiness; 
alcohol,  sedatives,  and  tranquilizers 


may  increase  tfie  drowsiness  effect. 
Avoid  alcoholic  beverages  while  takini^ 
this  product.  Do  not  take  this  product  if 
you  are  taking  sedatives ortranquilizers. 
without  first  consulting  your  doctor. 
Use  caution  when  driving  a  motor 

vehicle  or  operat;.^g  machinery." 

*         »        «        «        , 

(d)  *  *  • 

(11*   *  • 

(iv)  For  products  containing 
diphenhydramine  citrate  identified  in 
§341.14(an5l  "Adults  and  children  12 
years  of  age  and  over:  oral  dosage  is  38 
milligrams  every  4  hour$,  not  to  exceed 
228  milligrams  in  24  hours,  or  as 
directed  by  a  doctor.  Children  f^  !o 
under  12  years  of  age:  oral  dosage  is  19 
milligrams  every  4  hours,  not  to  exceed 
114  milligrams  in  24  hours,  or  as 
directed  by  a  doctor.  Children  under  6 
years  of  age:  consult  a  doctor." 

(v)  For  products  containing 
diphenhydramine  hydrochloride 
identified  in  §341.}4[a)l6l.  "Adults  and 
children  12  years  of  age  and  over:  oral 
dosage  is  25  milligrams  every  4  hours, 
not  to  exceed  150  milligrams  in  24 
hours,  or  as  directed  by  a  doctor. 
Children  6  to  under  12  years  of  age;  oral 
dosage  is  12.5  milligrams  every  4  hours, 
not  to  exceed  75  milligrams  in  24  hours', 
or  as  directed  by  a  doctor.  Children 
under  6  years  of  age:  consult  a  doctor." 

•  •        •        •        « 

4.  Section  341.90  is  amended  by 
adding  new  paragraphs  (r)  and  Uixo 
read  as  follows: 

§341.90    ProfessionaHabelirag. 

•  •         •         .         . 

(r)  ForproducLs  conttiining 
diphenhydramine  citrate  identified  in 
§34].14(al{5l.  "Children  2tounder6 
years  of  age:  oral  dosage  is  9  5 
milligrams  every  4  hours,  not  to  exceed 
57  milligrams  in  24  hours." 

(s)  For  products  containing 
diphenhydramine  hydrochloride 
identified  in  §341.l'i(af(61.  Children  2 
to  under  6  >-ears  of  age;  oral  dosage  is 
6.25  milligrams  every  4  hours,  not  to 
exceed  37.5  milligrams  in  24  hours." 

Dated;  May  16. 1994. 
Michael  R.  Taylor. 
Deputy  Commissioner  for  Policy. 
IFR  Doc.  94-135S6ri!ed  6-2-9»;«:45  aM 
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Steel  Wire  Rope  from  Mexido 
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SUMMARY:  On  May  26.  1993. 
CH^partment  of  Commerce 
allegation  of  circumvention 
antidumping  duty  order  on 
rope  from  Mexico.  Pursuant 
allegation,  the  Department  of 
initiated  a  circumvention  inq 
September  17,  1993,  which 
published  in  the  Federal  Reg 
September  27,  1993  (58  FR 

The  Department  of  Comme 
( onducted  that  inquiry  and 
preliminarily  determines  that 
into  the  United  States  of  steel 
strand  from  Mexico,  which  ar 
assembled  in  the  United  Stated 
wire  rope  for  sale  in  the  Unit 
are  circumventing  the  antidu 
order  on  steel  wire  rope  from 
within  the  meaning  of  section 
the  Tariff  Act  of  1930,  as  ame 
19  CFR  353.29(e).  intere.<;ted 
invited  to  comment  on  this  p 
<ietermination. 

EFFECTIVE  DATE:  June  3.  1994. 
FOR  FURTHER  INFORMATION  CON 
.Sandra  Yacura  or  Thomas 
(J02)  482-5253.  Office  of  Anti 
Compliance.  Import  Administ 
Jnteriiational  Trade  Administ 
U.S.  Department  of  Commerce 
(.■'institution  Avenue.  N\V..  W; 
DC  2n2.}0 
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SUPPLEMENTARY  INFORMATION: 
Background 

Oil  .Mi.y  2(i.  1993.  the  Depart  neni  of 
(Innnnerce  (the  Department)  re  .ei\od  a 
reliiion  filed  by  the  Committof  of 
Domestic  Steel  Wire  Rope  and  specialty 
Calilc  Manufac  tun;rs  (the  Com:  litteo) 
rcqufstini^an  investigation  to  (  Rtermine 
uheiher  imports  of  steel  wire  s  rand 
i-ilso  known  as  stranded  wire  o   straiui) 
.'.re  c;ir(:u:iiventing  the  antiduin  )ing  duty 
(  rder  on^steel  wire  rope  from  \  c.xico 
158  FR  1H173.  March  25.  1S93)  vithin 
the  meaning  of  section  781  (a)  o  the 
Tariff  Act  of  1930.  as  amended  the 
Tariff  A(  l).  Si'b.spq-.irr.t  submislions 
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from  the  Committee,  addressing 
deficiencies  in  the  original  request,  were 
received  on  August  13,  August  18,  and 
August  20,  1993.  On  April  11,  1994.  the 
Committee  submitted  copies  of  the 
Census  Bureau  data  that  it  had 
summarized  in  earlier  submissions.  On 
September  27,  1993.  the  Department 
published  in  the  Federal  Register  a 
Notice  of  Initiation  of 
Anticircumvention  Inquiry';  Steel  Wire 
Rope  from  Mexico  (58  FR  50349).  The 
inquiry  covers  the  period  from  October 
1.  1992  to  September  30,  1993. 
On  November  19,  1993,  the 
Department  issued  a  questionnaire  to 
Grupo  Caniesa  S.A.  de  C.V.  (Crupo 
Camesa)  and  its  United  States  affiliate, 
Camesa  Inc.  (collectively,  Camesa). 
Camesa  responded  to  the  questionnaire 
on  December  20,  1993.  The  Department 
determined  that  this  submission  was 
deficient  and  issued  a  supplemental 
questionnaire  on  January  31,  1994.  The 
Department  received  a  response  to  the 
supplemental  questionnaire  on  February 
16,  1994.  On  March  15,  1994.  the 
Committee  submitted  comments  with 
respect  to  Camesa"s  responses. 

Scope  of  Antidumping  Duty  Order 

The  product  covered  by  the  order  is 
steel  wire  rope,  which  is  defined  in  the 
Department's  antidumping  dutv  order 
on  .steel  wire  rope  from  Mexico  as: 
"ropes,  cables,  and  cordage  of  iron  or 
carbon  steel,  other  than  stranded  wire, 
not  fitted  with  fittings  or  made  up  info 
articles,  and  not  made  up  of  plated 
wire." 

During  the  period  of  this  inquiry 
(I'Ol),  such  merchandise  was 
classifiable  umler  subheadings 
7312.10.9030,  7312.10.9060,  and 
7312.10.9090  of  the  Harmonized  Tariff 
Schedule  (HTS).  HTS  subheadings  are 
provified  for  convenience  and  for 
C;ustoms  purposes.  The  Department's 
written  description  of  the  scope  of  the 
order  remains  dispositive. 

Scope  of  the  Anticircumvention  Inquiry 

Products  subject  to  the  circumvention 
inquiry  are  retries  of  strand,  which  are 
defined  as  stranded  wire  having  a  lay  or 
twist  of  not  more  than  1  revolution  for 
a  length  equal  to  the  strand  diameter 
multiplied  by  8.5.  During  the  POI,  sut.h 
merchandise  was  classifiable  under 
.subheading  7312.10.3020  of  the  HTS. 
Tlie  HTS  subheading  is  provided  for 
convenience  and  for  Customs  purpos(%s. 
The  Department's  written  description  of 
the  srope  of  the  inquiry  p'-mains 
dispositi\e. 


(A)  A  product  sold  in  the  United 
States  is  of  the  same  class  or  kind  as 
merchandise  that  is  the  subject  cf  an 
order,  and 

(B)  Such  product  sold  in  the  United 
States  IS  completed  or  assembled  in  the 
United  States  from  parts  or  components 
produced  in  the  foreign  country  w  ith 
respect  to  which  such  order  applies,  and 

(C)  The  difference  between  the  value 
of  such  product  sold  in  the  United 
States  and  the  value  of  the  imported 
parts  and  components  referred  to  in  (B) 
above  is  small,  the  Department,  after 
taking  into  account  any  advice  provided 
by  the  U.S.  International  Trade 
Commission  (ITC),  may  include  withii; 
the  scope  of  such  order  the  imported 
parts  or  components  referred  to  in 
paragraph  (B)  above  that  are  used  in  the 
completion  or  assembly  of  the 
merchandise  in  the  United  States  at  any 
time  such  order  is  in  effect.  Section 
781(a)(2)  of  the  Tariff  Act  further 
provides  that,  in  determining  whether  to 
include  parts  or  components  in  c.n 
antidumping  duty  order,  the 
Department  shall  take  into  account  sue  h 
factors  as  (A)  pattern  of  trade:  IB) 
whether  the  manufacturer  or  expo.'ter  of 
the  parts  or  coinponents  is  related  to  the 
person  who  assembles  or  completes  the 
merchandise  sold  in  the  United  States 
from  the  parts  or  components  prcniiK  .-d 
in  the  foreign  country  with  resped  to 

w  hich  the  order  applies,  and  (C) 
whether  imports  into  the  United  Slj^tes 
of  the  parts  or  components  produced  in 
such  foreign  country  have  incre;is.-d 
alter  the  issuance  of  such  order. 

I.  Statutory  Criteria 

I  A)  Class  or  Kind  of  MtTchar.i!.!-,' 
In  this  inquiry,  the  merchandise 


•Nature  of  the  Circumvention  Inquiry- 
Section  781(a)(1)  of  the  Ta.-iff  Ai  t 


provides  that  if 


completed  at  Camesa  Inc.s  Ros«i,b(  r.^. 
Texas,  facility  and  sold  in  the  U.'Titi  (i 
States  is  steel  wire  rope.  As  the 
antidumping  duty  order  enco.n->p;,.sM  s 
"ropes,  cables,  and  cordage  of  iron  i  r 
carbon  steel,  other  than  stranded  v.  ire. 
not  fitted  with  fittings  or  mace  up  t;.;o 
articles,  and  not  made  up  of  pitied 
wire,"  the  steel  wire  rope  sold  in  the 
United  States  is  of  the  same  ci.',ss  or 
kind  ofir.erchandi.se  as  that  subiec :  to 
li:e  antidumping  duty  order  on  sfi ,] 
u  ire  rope;  from  Mexico. 

IB)  Parts/Coiuponpnts  Prcd^i  t-6  ir,  tr.r 
Country  to  Which  the  Order  AppL,  .s 

The  component  of  wire  .--ope  1,>  i.-.j,- 
imported  is  defined  as  strar.ded  wire 
having  a  lay  or  twist  of  not  mere  !h,.:i 
1  revolution  for  a  length  equrd  to  the 
strand  diameter  multiplied  bv  H.s!  'I  r."^ 
strand  is  produciid  by  Crupo  C&mes-i  ■ 
Mexico,  uriported  into  the  United  S' :: 
for  (  l.<sure  into  steel  v.-irc  ror-e  at  t.'.. 
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Camesa  Ina  facility  at  Rosenberg.  Texas, 
md  subsequently  sold  in  the  United 
Stages  by  Camesa  Inc. 

(C'  Difference  in  Value 

In  this  iaticircumvention  inquiry,  we 
aU eir.p'.ed  to  base  our  analysis  of  the 
difference  in  value  on  both  a 
quantitative  analysis  of  the  value  of  the 
finishing  process  in  the  United  States. 
and  a  qualitative  analysis  of  the  nature 
of  th?  processing  performed  in  the 
Unitad  Slates.  This  approach  is 
consistent  with  our  analysis  in  previous 
anti-circumvention  inquiries.  See.  e.g  . 
Certa.n  Carbon  Steel  Butt-Weld  Pipe 
Fittings  from  the  People's  Republic  of 
China;  Affirmative  Final  Determination 
of  Circumvention  of  Antidumping  Duty 
Order.  59  PR  15155  (March  31.  1994). 

Generally,  in  an  anticircumvention 
inquiry,  a  quantitative  analysis  is  based 
on  a  corr.parison  of  the  value  between 
the  finished  product  sold  in  the  United 
States  and  the  value  of  the  component 
imported  from  the  country  to  which  the 
order  applies.  See,  e.g..  Granular 
Pol>tetrafluoroethylene  Resin  from 
Italy.  Preliminary  Affirmative 
Determination  of  Circumvention  of 
Antidumping  Duty  Order.  57  FR  43218 
(September  18. 1992).  However,  in  order 
to  make  an  effective  comparison,  the 
Depirt.Tient  must  ascertain  that  it  is 
using  the  appropriate  value  for  the 
imported  component.  To  that  end.  ive^ 
provided  the  respondent  with  three 
optior.s  for  demonstrating  that  the  price 
ot  the  wire  strand  imported  by  Camesa 
1:"lC.  from  Grupo  Camesa  represented  a 
valid  market  price  for  use  in  our 
difference-in-value  calculation.  The 
opv.ors  ivere  as  follows;  (1)  Sales  prices 
for  strand  sold  to  unrelated  parties  in 
the  home  market  and  largest  third 
country  market;  (2)  purciiase  prices  paid 
'o  unrelated  suppliers  in  Mexico  by 
Grupo  Camesa  for  strand;  or  (;!)  inontiily 
weighted-average  manufacturing  costs 
fjr  sfrand  sold  to  Caines.i  lac.  during  the 
POl  In  order  for  us  to  ascort.iin  the 
Vdiue  of  the  completed  ttierchandisc 
sold  in  the  United  States.. we  also 
r^quosted  that  Camesa  pro\  idc  co^t  data 
relevant  to  the  productior.  of  steel  win- 
rope  m  the  United  States. 

Camesa.  however,  failerl  to  provide 
iny  ot  the  requested  infurm^tion. 
Insvad,  Camesa  provide';  a  siiif  le  price 
quotation  from  a  supplier  ;n  a  third 
country.  Camesa 's  failure  to  provide  the 
requested  information  prevented  the 
Department  fro.T.  deter;r.i"'.r.g  whether 
the  difference  between  the  value  of  the 
steel  wire  rope  sold  m  the  United  States 
md  the  value  of  the  strand  produced  in 
MeMCO  IS  small.  Accordingly,  the 
Department  is  required  to  rely  on  the 
best  information  available  (BJA), 


pursuant  to  section  776(c)  of  the  Tariff 
Act,  to  make  the  determination. 

In  deciding  what  to  use  as  BLA.  the 
Department's  regulations  at  19  CFR 
333.37(b)  state  that  the  Department  may 
take  into  account  whether  a  party 
refuses  to  provide  requested 
information.  Thus,  the  Department  may 
determine,  on  a  case-by-case  basis,  what 
constitutes  BIA. 

Because  Camesa  refused  to  provide 
the  requested  information,  as  BIA.  we 
preliminarily  determine  that  the 
quantitative  difference  between  the 
value  of  the  Hnished  steel  uire  rope 
sold  in  the  United  States  and  the  value 
of  the  strand  produced  in  Me.xico  is 
small.  This  eliminates  the  need  for  the 
Department's  qualitative  analysis  of  the 
nature  of  the  processing  Camesa  Inc. 
performed  m  the  United  States. 
However,  we  note  that  the  result  of  a 
qualitative  analysis  supports  the  BIA 
assumption  that  the  difference  between 
the  value  of  the  imported  strand  and  the 
value  of  the  finished  rope  is  small,  as 
discussed  below. 

According  to  the  description  of  the 
manufacturing  process  provided  by  the 
ITC  in  its  final  affirmative 
determination  of  injury  (as  discussed  in 
the  following  paragraphs)  concerning 
imports  of  steel  wire  rope  from 
Argentina  and  Mexico  (see  Steel  VVire 
Rope  from  Argentina  and  Mexico. 
Determinations  of  the  Commission  in 
Investigations  Nos.  73l-TA^57  and 
479  (Final)  Under  the  Tariff  Act  of  1930. 
Together  With  the  Information  Obtained 
in  the  Investigations.  August  1991. 
pages  A17-A21).  the  manufacturing 
process  for  steel  wire  rope  consists  of 
three  major  steps:  (1)  Drawing  rod  into 
wire,  (2)  stranding  wire,  and  (3)  closing 
strands  into  rope.  Camesa  Inc.  performs 
only  the  closing  process  in  the  United 
States. 

In  the  first  step,  steel  wire  rod  is  heat 
treated  (called  patenting),  coated, 
cleaned,  and  reduced  to  a  smaller 
dia.'neter  through  a  series  of  dies  to 
wire.  Depending  on  the  amount  of 
red'.icticn  during  drawing  (called  the 
dr:«!t;,  the  wire  may  also  undergo 
piitei.ting  .r.d  redrawing  to  a  smaller 
diameter. 

I:i  the  secur.d  step,  strands  are  formed 
in  a  single  operation  from  individual 
wires  laid  about  a  core  so  that  all  wires 
in  a  strand  can  move  m  unison  to 
distribute  load  and  bending  stresses 
eqaaliy.  This  is  achieved  with  "tubular " 
or  "pidnetajy"  stranding  machines. 
Strand  used  for  making  wire  rope  is 
generally  lubricated  as  the  wires  move 
into  the  stranding  die  After  emerging 
from  the  stranding  die.  the  strand  is 
frequently  "postformed,  "  a  process  that 
involves  passing  the  strand  through  a 


series  of  straightening  rollers  in  order  to 
remove  excessive  twist.  The  streind  may 
be  die-formed  or  flattened,  or  coated  at 
this  point. 

The  third  step,  the  finishing 
operation,  is  called  "closing"  and  is 
accomplished  on  a  tubular  or  planetarj' 
closer,  operating  in  a  manner  similar  to 
tubular  or  planetary  slranders.  Spools  or 
bobbins  of  strand  are  placed  in  cradles 
in  the  closer  to  dispense  simultaneously 
all  strands  of  a  sufficient  length  needed 
to  make  a  single  rope  without  a  splice. 
The  closing  die  presses  the  strands 
together,  fonning  the  rope. 

Based  on  the  aoove  description  of  the 
manufacturing  process  for  steel  wire 
rope,  we  preliminarily  determine  that 
the  finishing  operation  performed  by 
Camesa  Inc.  in  the  United  States 
represents  a  minor  portion  of  the 
manufacturing  process  of  steel  wire 
rope,  and  adds  minor  value  when 
compared  to  the  production  r  *"  ':••  wire 
strand,  as  alleged  b^  the  petitioner  in  its 
anticircumvention  inquiry  request. 

The  Department  has  determined, 
based  on  BI.\,  that  the  quantitative 
difference  tjetween  the  value  of  the  steel 
wire  rope  sold  in  the  United  States  and 
the  value  of  the  wire  strand  produced  in 
Mexico  is  small.  Though  not  necessary 
for  this  conclusion,  the  Department 
further  notes  that  a  qualitative  analysis 
of  the  manufacturing  process  for  steel 
wire  rope  demonstrates  that  the 
fmishing  operation  performed  by 
Camesa  Inc.  represents  a  minor  portion 
of  the  manufacturing  process  of  steel 
wire  rope.  Therefore,  we  preliminarily 
determine  that  the  difference  between 
the  value  of  the  strand  produced  in 
Me.vico  av.d  the  v  I'.ue  of  the  wire  rope 
sold  in  the  United  S'ates  is  small  with.in 
the  meaning  ot5ef:t:or.  781{al  ot  the 
Tariff  Act. 

II.  Factors 

In  accordance  wi'.it  sectiot;  78l{ai('JI 
of  the  Tariff  Act.  t!  »■  Di;partmcnt 
considered  the  foilcmn'.;  fac  tors  in 
determining  whether  to  include  strand 
within  the  order:  (A)  The  pattern  of 
trade.  (G)  v\helher  the  manufacturer  or 
export*  r  of  the  parts  or  components  i> 
related  to  the  person  i^  ho  assembles  or 
compie'es  the  merchandise  >old  la  the 
United  States  from  the  parts  or 
components  product-d  m  the  for.  igii 
country  iv  :th  respect  to  which  the  order 
applies,  and  (C!  wht'her  i.Tipor's  t;;to 
the  United  States  of  the  parts  or 
components  producr-d  in  such  foa'tg" 
country  have  it;creas»»d  af*er  the 
issuance  of  such  order 

(.^)  Pattern  of  Tri'i" 

Cen«='raily.  the  D«»pinment  considers 
circumvention  to  b-^  more  likely  when 
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the  imports  of  the 
to  the  order  have  decrease  d 
the  pattern  of  trade  in  this 
examined  the  timing  and 
exports  of  steel  wire  rope 
to  the  United  States  durin  ; 
also  examined  the  timing 
of  Camesa's  imports  into 
States  of  steel  wire  rope  , 
Grupo  Camesa  in  Mexico. 

U.S.  Census  Bureau  (C 
statistics  indicate  that,  du 
n:onths  prior  to  the  POI, 
imports  from  Mexico  to 
States  averaged  316.44  net 
month.  However,  during  tl 
the  POI,  imports  of  steel  w 
Mexico  dropped  to  an  av 
tons  per  month.  Census  I 
for  the  second  half  of  the 
available. 

Although  Camesa  im^ 
rope  from  Mexico  to  the 
prior  to  the  POI,  Camesa  h 
imports  of  steel  wire  rope 
POI.  Thus,  the  pattern  of 
imports  of  merchandise  su 
order  indicates  that  circuml 
have  occurred  during  the 

IB)  Relationship 

Generally,  the  Departmer  t 
circumvention  to  be  more 
the  manufacturer/exporter 
or  components  is  related  to 
completing  or  assembling 
in  the  United  States  using 
imported  parts  or  compone 
Granular  Polytetrafluoroeth 
from  Italy,  Final  Affirmative 
Determination  of  Circumv 
Antidumping  Duty  Order, 
(April  30.  1993). 

Camesa  Inc.,  which  impoi  t 
ot  issue  and  finishes  it  into 
rope  in  the  United  States,  is 
owned  subsidiary  of  Grupo 
Mexican  manufacturer  and 
the  strand  (see  Camesa  su 
December  20,  1993.  page  on 
of  Camesa  Inc.'s  purchases  c 
during  the  POI  were  from  _, 
Camesa.  these  purchases  are 
related  party  within  the  mea  i 
section  773(e)(4)  of  the  Tarif 
Accordingly,  the  relationshi 
Grupo  Camesa  and  Camesa 
make  it  more  likely  that  circ 
of  the  antidumping  duty  ord 
occurred  during  the  POI. 

IQ  Increase  in  Imports  o 

Generally,  the  Department 
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Department  reviewed  Camesa's  imports 
of  strand  after  the  issuance  of  the  order, 
and  compared  these  imports  to  those 
prior  to  the  order. 

We  note  that  Camesa's  imports 
steadily  increased  after  issuance  of  the 
order  through  the  end  of  the  POI  (see 
Camesa  submission  of  December  20, 
1993,  Attachment  Five).  This  pattern  of 
imports  of  strand  from  Mexico  indicates 
that  circumvention  of  the  order  on  steel 
wire  rope  may  have  occurred  durinc  the 
POI.  ^ 

Affirmative  Preliminary  Determination 
of  Circumvention 

After  consideration  of  all  the  factors 
discussed  above,  the  Department 
preliminarily  determines  that 
circumvention  of  the  antidumping  duty 
order  on  steel  wire  rope  from  Mexico 
has  occurred  within  the  meaning  of 
section  781(a)  of  the  Tariff  Act. 

We  base  this  determination  on  the 
following:  First,  the  merchandise 
finished  at  Camesa  Inc.  and  sold  in  the 
United  States  is  of  the  same  class  or 
kind  of  merchandise  as  that  covered  by 
the  order  and  is  completed  from 
merchandise  produced  in  the  order 
country.  Second,  on  the  basis  of  BIA, 
the  Department  preliminarily 
determines  that  the  difference  between 
the  value  of  the  steel  wire  rope  sold  in 
the  United  States  and  the  value  of  the 
strand  used  in  the  production  of  steel 
wire  rope  is  small  within  the  meaning 
of  section  781(a)  of  the  Tariff  Act.  Third, 
Camesa's  imports  into  the  United  States 
of  strand  from  Mexico  increased  during 
the  POI.  while  Camesa's  imports  into 
the  United  States  of  wire  rope  from 
Mexico  ceased  after  the  Department 
issued  the  affirmative  preliminary 
determination  of  sales  at  less  than  fair 
value  of  steel  wire  rope  from  Mexico. 
Finally.  Camesa  Inc.  is  a  wholly-owned 
subsidiary  of  Grupo  Camesa.  Thus,  the 
pattern  of  trade,  relationship  between 
Grupo  Camesa  and  Camesa  Inc.,  and 
level  of  imports  into  the  United  States 
support  a  finding  of  circumvention  of 
the  antidumping  duty  order. 

Based  on  this  affirmative  preliminary 
determination  of  circumvention,  we 
have  preliminarily  determined  that 
strand,  as  defined  above,  falls  within  the 
scope  of  the  antidumping  duty  order  on 
steel  wire  rope  from  Mexico,  pursuant 
to  section  781(a)(1)  of  the  Tariff  Act. 

Suspension  of  Liquidation 

In  accordance  with  section  773(d)  of 
Tariff  Act,  the  Department  is  directing 
the  U.S.  Customs  Service  to  suspend 
liquidation  of  all  entries  of  stranded 
wire  from  Mexico  having  a  lay  or  twist 
of  not  more  than  1  revolution  for  a 
length  equal  to  the  strand  diameter 


multiphed  by  8.5,  that  are  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  the  date  of 
publication  of  this  notice  in  the  Federal 
Register. 

The  merchandise  subject  to 
suspension  of  Hquidation  is  wire  strand 
of  the  kind  used  in  the  production  of 
steel  wire  rope,  as  defined  in  the  "Scope 
of  the  Anticircumvention  lnquir>' 
section  of  this  notice.  The  U.S.  Customs 
Service  shall  require  a  cash  deposit  or 
posting  of  bond  in  the  amount  of  111  .68 
percent.  This  suspension  of  liquidaiirtn 
will  remain  in  effect  until  further  notice. 

Notification  of  the  Intemationftl  Trace 
Commission 

The  Department,  consistent  with 
section  781  (e)  of  the  Tariff  Act,  will 
notify  the  ITC  of  this  preliminary 
determination  to  include  the 
merchandise  subject  to  this  inqjiry 
within  the  antidumping  duty  order  on 
steel  wire  rope  from  Mexico.  Pursuant 
to  section  781  (e)  of  the  Tariff  Act,  the 
ITC  may  request  consultations 
concerning  the  Departments  proposed 
inclusion  of  the  subject  merchandise.  If, 
after  consultations,  the  ITC  believes  that 
a  significant  injury  issue  is  presented  by 
the  proposed  inclusion,  the  ITC  may 
provide  written  advice  to  the 
Department.  In  such  a  case,  the  ITC  will 
have  60  days  to  provide  written  advii  e 
•  to  the  Department. 

Public  Comment 

Interested  parties  may  request 
disclosure  within  5  days  of  the  date  of 
publication  of  this  determination,  .md 
may  request  a  hearing  within  10  davs  of 
publication.  Case  briefs  and/or  w.-iMon 
comments  from  interested  parties  m.>y 
be  submitted  no  later  than  30  days  .-.ftt-r 
the  date  of  publication  of  this  notirn. 
Rebuttal  briefs  and  rebuttals  to 
comments,  limited  to  issues  raised  in 
those  briefs  or  comments,  may  be  filed 
no  later  than  37  days  after  publication 
of  this  notice.  Any  hearing,  if  requested, 
will  be  held  44  days  after  publicatio.n  of 
this  notice.  The  Department  will 
publish  the  final  determination  with 
respect  to  the  circumvention  inquirj, 

including  the  results  of  its  analysis  of 

any  written  comments. 
This  preliminary  affirmative 

circumvention  determination  is  in 

accordance  with  section  781(a)  of  the 

Tariff  Act  and  19  CFR  353.29(e). 
Dated:  .May  19,  1994. 

Susan  G.  Essennan, 

Assistant  Secretary  for  Import 

Administration. 
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PEPARTMENT  OF  COMMERCE 

'nternatJonal  Trade  Administration 
[A  201-306] 

SXii-oi  Wire  Rope  From  Mexico; 
Correction  to  Affirmative  rreliminary 
Oetei'mination  of  Circufrvention  ot 
Antidumping  Duty  Order 

A0£»-,CY:  !:;:n*>.n  .^(i:niiilstr.ili<.';!.' 
f-i:  ■r!;a:ional  Trade  Ad:i;i:iir  Ir^itia-v' 
i>.  r'.'.nr;:v'n*  ot  Coniiherc  e. 
SFFSCTiVE  CATc;  {i;r.c  :i.  19',>4. 
FOR  FUPTHER  SNFCRMATSON  CONTAC^ 
.St;ai!r.i  YuCi'.ra  «ir  Thf  .::':;s  i-ruv>t;r  .■? 
I  :0J)  482-.5U3.^.(J^T!ii'or  A!iti»!u(np;iv. 
Cc.iipUiince.  !i:ipor'  Aiiniinistfatitni, 
(■■••'.-n£Uio:.;-..lT.";uU-  .'\<t:r.;:\i.str.iti<M. 


U.S.  Department  of  Commerce,  14lh  and 
Constitution  .Avenue  N \V  .  Washington, 
DC  2C-.:?0 

correction:  'a  xiie.  notice  of  affiniu-.ti.-- 
preiini'aary  d: -termination  of 
cin;uir.'  Knnori  of  t]i.e  ar:t;dum^)ing  duly 
order  on  .steel  wire  rope  from  Mexico 
publi  hed  » Iscwhere  in  this  issi:e  oFth" 
Feder;.;!  Register,  the  Dt  pa.-tnu  ;'.t  c^ 
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DEPARTMErrr  OF  THE  INlERIOR 

Bureau  ot  fndian  Affairs 

Power  Rate  Adjustment:  Mission 
Valley  Power  V.iMy,  MT 

ACTSCN:  Noliot. 
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SUMMAar:  This  m>tit.c  iiK  r 
oielfctric  power  fo  ruS!om«J-s 
Mission  Vallpy  Power  (M\ 
operating  the  power  foi  iiitv 
Fiathrad  Inclinn  Irrigation  P 
Fiathead  Rrservarioii.  Tht 
It;dia!i  Aff.iirs(BlA)!ia.sbw 
that  the  NJijntana  Power  Coi 
(MFC).  v.iiirh«!l!s(=le(;trit  , 
MVP.  has  raised  its  wholesa 
rnfi>s  bv  3  0%.  The  MFC  in<; 
went  intoelfed  on  Sept'.;inb 
i<^  based  on  adjustments  in 
Consumer  Price  Index  pursn 
Federal  Energy  Regulatory  C 
li(Hnse  for  MFC's  Kerr  Dam 
Hydroele<  frit.  Facility.  At  r,o 
BIA  is  adjusting  the  lot;;!l  retl; 
rates  charged  by  MVP  to  nifl^c 
increased  (  os?  of  piirt  h.ised 


u-s  t{ie(or:l 

the  enfit\ 
)fthe 

i.y,iH:t  (if  the 
:reau  of 
I  aiiornifd 
pany 

W'.'r  to 
e  pov\.er 
ase.  which 
•  1.  1<!')3. 
e 

mt  to  the 
)nin;issio:i 

rii;igly.  the 
I  power 
■t  the 

lower. 


Residanfial: 

Basic  charge  

(Includes  KWH)  ."'._ 

Fnergy  charce 

^2  General: 

Basic  charge  

(Includes  KVVH) 

Energy  charge 

Irrigation; 

Horsepower  charge  (/HP) 

Energy  charge .'. 

Smat  and  large  commercial: 

Basic  charge 

Minimum  charge  , 

Demand  c^large  

Energy  charge: 

F*rsf  13,000  KWH  

Over  18.000  KWH 


f 


im 


FUTURE  ACTION:  Notice  of  the 
rate,  along  with  the  Table  illi 
the  rate  increases  and  their 
retail  rates,  will  be  pubiishet 
newspapers  wiihin  the  MVP 
area  A  household  mailer  to  ei 
customer  will  detail  the  speci!|c  rate 
imprsits  per  rate  i;la.ss. 

Regulatorj-  Analysis 

ExerutivnOrdrr  l2Hf}6 


ln«c»  ordance  with  the  _. 
Exet  iitive  Order  12866.  the  _. 
of  the  IntiTior  has  determined 


10b  /  i'ridjy.  Jiuic  3,   l?j!M   /  Notices 


DATES:  MVP  will  sdju.st  its  rates  to 
actouni  for  increased  power  cosl^. 
•  /fe<.  ti-.t;  on  )i;iie  ,'?.  191)4. 

AODnESSES:  Bureau  of  Indian  Affoirs, 
At!e::tion:  Stnn.ley  Speaks.  An^a 
I)ir'.(,ior,  Fo.lland  Area  Gi'ice.  91 1  Ni:. 
nth  Avf.iue.  Portland,  Oregon  9723>- 

FOfl  FURTHER  lh=^OWMTION  CONTACT: 
Hsiriviu  of  Indian  Affairs;  Attention: 
St;mi'>y  Spe^iks.  Area  Director.  I'ortLi;''! 
Area  Office.  Hi  i  NE.  1 1th  Avenue, 
Foitlind.  Orf^grm  97232-4169,  (^03) 
.:3l-(.7r)2;  or  Bill  Ranch.  General 
Mai;og!ir.  M'-sion  Valley  Prnver,  P.O. 
Hox  H90,  Pc-lson.  Montana  .^'^.sfi()-()aqo, 
{4!;ri)  833-.")3"].  or  1-«()(i-j;23-:{7r)a  f'n- 
.Slate  Watts). 

SUPPLEMENTARY  INFORMATION:  The 
atj;hi;rit\  to  i.ssue  this  document  is 
vesttHJ  in  the  Secretarv  of  the  Interior  h\ 
f>  II..S.C.  301;  tl  e  Act  of  August  7,  1946. 
c.  »()2.  section  3  (60  St  it.  895:  25  IJ.S.C. 
■i'A'n.]:  the  Act  of  May  2.3,  1948  (62  Stat. 
2(S9j;  and  the  Act  of  13ece:nber  23.  1981. 
set  f  ion  112  (9.5  Stat.  1404).  Ihe 
Secretary  h:is  delegated  this  authority  to 
the  A.ssistant  .Secretarv— Indian  Affairs 
pursuant  to  part  209  Department 


Manual,  Chapter  8.1A  and 
Memorandum  dated  January  2.5,  IH'M. 
from  Chief  of  Staff.  Depaiin!r;:!t  of  the 
Inlerior,  to  As.sistani  Secretaries,  iiml 
Heads  of  Bureaus  and  Offi(  i-.s. 

The  Notice  inrreasiriP  the  MV!>  r..!'- 
w;i'-,  peblished  on  September  15    i"!()^ 
(5ft  FR  48426).  The  affr:,ted  puhiir  .;n,' 
interested  partie:,  VHreprovi^icd  th-- 
oppod unity  to  submit  written 
comint  ufs  daring  the  30-dav  pi-rioJ 
subsequent  to  September  15.  Kr93,  Nl- 
<.onime;ns  uere  n  coivr-d  during  this 
cornnif  nt  period. 

This  adjustment  is  ti;e  rs  su!;  of  ;;ii 
ii.cr(!;,--,e  in  fh"  eleritric  p-.iwer  rati-s 
i.hargMd  by  MPC,  oi.e  of  ihre..-  hc,i;r(.e-  .,; 
el«(  trie  power  niarkt;ted  bv  M\  P. 
Pursuant  to  tl)e  Federal  hi;ergy 
Keguiatory  Commission  license  '.jr  i:;c 
Kerr  Dam  Hydroelertric;  i^a(  i!ii\.  NU'C  is 
nliowvd  to  adjust  its  electric  pijwt'r  rnfts 
at>nua>!y  based  on  the  Con.sumiT  Frii  t 
Index.  On  Au;7.jst  3,  1993,  N!P(; 
annoui.ced  the  rate  increase  oi  3.0 
pen  '!n;.  t>f?f;(,ti\  e  September  1 ,  1(>>J3. 
The  foliovvi;.g  table  iilusfrafes  CPl-li 
increases,  miil/k-.vh  increase.s,  end  tin- 
financial  impnt.t  of  the  m^w  retail  r;i!i", 
on  thp  v.iriaus  rate  (  las.s.-s. 


Changes  to  Retail  Rates  by  Rate  Ciasses 


Rate  class 


Present 


Si  1 .00/mo 
127  kwh  ... 
SO  04709  ,. 


SlI.OO 

109  kwh  ... 
S0.05495  .. 

S10.84,HP 
S0.03590  . 

None  

S38.00 

4,34  


0.04255 

0.03533 


Wew 


Sll.OO'mo 
127  kwh  ... 
S004719  . 


S1 1,00... 
109  kwh  , 
S0.05505 


S10.84/HP 
S0.03600  . 


None  , 
S38.C0 
4.34 


0.04254 
0.03547 


Increase 
charge 


None. 
None, 
30  000019 

None 
None, 
S0,0P00i0 

None. 
S0.00010 

None 
None. 
None. 

S0.00009. 
S0.000C9. 


nnl  retail 
tr.ifing 
>i(.t  on 
n  lo<;nl 
sprv'ice 
;h  MVP 


critelia  of 
rtm 
hat  this 


De  sartment 


ru!>-  's  not  major  and  iio(;s  nol  require 
a  regulatory  impact  analysis. 

Prjper.vwA  Redact  inn  Act  inn 

This  nile  does  not  (  onl.iin 
information  collection  requiremtrnts  that 
require  app.-ova!  by  the  Office  of 
Management  and  liudgot  under  44 
U.S.C.  3501. 

National  Environmental  Policy  Act 

This  rule  will  not  significantly  affect 
the  quality  of  the  human  environment 
under  section  (2)(C}  of  the  National 
Environmental  Policy  At  t  of  1969 


(hertinafter  NEPA),  42  U.S.C. 
4332(2)(C).  and  is  i.ategorir.aily 
excluded  from  the  NEPA  process 
pursuant  to  Part  516  Department 
Manual,  Chapter  2.  appendi.x  1(1.'.) 

Authorship  Statement 

The  principal  author  of  this  rule  is 
Stanley  Sp'^aks.  Area  Director,  Bureau  of 
Indian  Affairs,  Portland  Area  Otfi(.e,  91 1 
NE.  11th  Avenue.  Portland,  Ore-'on 
97232-1169. 

For  the  reasons  set  forth  in  th.; 
preamble,  the  rates  charged  for  ele(  trie 
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power  by  the  Mission  Vailey  Power 
UUHry  are  to  b«  increased  as  set  fortti 

shove. 

List  of  Subjects 

Indians,  Electric  power. 
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Each  issue  conlains  an  Index  of 
Contents  and  a  Cumulative  Index  to 
Pnor  Issues 

Separate  indexes  are  published 
periodically  Other  features  include 
lists  of  acts  approved  by  the 
PresiOsrt.  nominations  submitted  to 


the  Senate,  a  checklist  of  White 
Hotjse  press  releases,  and  a  digest  of 
other  Presidential  activities  and  White 
House  arinouncements 


Published  by  the  Office  of  the  Federal 
Register.  National  Archives  and 
Records  Administration 


Order  pTDcessinq  OxJe 

5420 


Superintendent  of  Documents  Subscription  Order  Form 

Charge  your  order. 
It's  easy! 


1o  ra.\  your  orders  (202)  512-2233 

t I    YES,  pieooC  enter one  >ear  .subscnptH>as  tor  the  Weekly  ConipHation  of  Presidential  Documents  (HD)  so  I 

can  koep  up  ij  date  on  Presidential  activities. 


IJ  $103  First  Class  Mail 


Price  includes 


Ihc  total  cost  of  my  order  is  S 

regular  domestic  postage  and  handling  and  is  subject  to 
change.  International  customers  please  add  25% 


(Cvimpany  or  personal  name) 


(Please  l>pe  or  print) 


Ul   %6?  Regular  Mail 


For  privacy,  check  bu%  bduw: 

□  Do  no!  make  my  njme  a^ailahU;  tci  olher  nailers 

Check  method  of  payment: 

U  deck  payable  to  Superintendent  of  DtKuments 


(Additional  addresVattention  line) 


U  GPO  Deposit  Account                                  |    j  - 

a  VISA  □  MasterCard                 i    i  (eKp.ration) 

nz 

(Street  address) 


(Cit>.  Stale.  Zip  code) 


(I)aytime  phone  including  area  code) 
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Superintendent  of  Documents,  Attn:  Chief.  Mail  List  Branch.  Mail  Stop:  SSOM.  Washington 
DC  20402-9373. 
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Daytime  phor'<e  including  area  code 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  docunients  havir>g  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  twoks  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

9  CFR  Part  77 
[Docket  No.  94-047-1] 

Tuberculosis  in  Cattle  and  Bison;  State 
Designation 

agency:  Animal  and  Plant  Health 
Inspection  Semce,  USDA. 
ACTION:  Interim  rule  and  request  for 
comments. 

SUMMARY:  We  are  amending  the 
tuberculosis  regulations  concerning  the 
interstate  movement  of  cattle  and  bison 
by  raising  the  designation  of  New  York 
from  a  modified  accredited  State  to  an 
accredited-free  State.  We  have 
determined  that  New  York  meets  the 
criteria  for  designation  as  an  accredited- 
free  State. 

DATES:  Interim  rule  effective  on  June  6, 
1994.  Consideration  will  be  given  only 
to  comments  received  on  or  before 
August  5,  1994. 

ADDRESSES:  Please  send  an  original  and 
three  copies  of  your  comments  to  Chief, 
Regulatory  Analysis  and  Development, 
PPD,  APHIS,  USDA.  room  804.  Federal 
Building.  6505  Belcrest  Road. 
Hyattsville.  MD  20782.  Please  state  that 
your  comments  refer  to  Docket  No.  94- 
047-1.  Comments  received  may  be 
inspected  at  USDA,  room  1141.  South 
Building.  14th  Street  and  Independence 
Avenue  SW.,  Washington.  DC.  between 
8  a.m.  and  4:30  p.m..  Monday  through 
Friday,  except  holidays.  Persons 
wishing  to  inspect  comments  are 
requested  to  call  ahead  on  (202)  690- 
2817  to  facilitate  entry  into  the 
comment  reading  room. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Ronald  A.  Stenseng,  Senior  Staff 
Veterinarian,  Cattle  Diseases  and 
Surveillance  Staff,  Veterinary  Services. 
APHIS,  USDA.  room  729,  Federal 


Building.  6505  Belcrest  Road. 
Hyattsville.  MD  20782,  (301)  436-8715. 

SUPPLEMENTARY  INFORMATION: 

Background 

Bovine  tuberculosis  is  the  contagious, 
infectious,  and  "communicable  disease 
caused  by  Mycobacterium  bovis.  The 
tuberculosis  regulations,  contained  in  9 
CFR  part  77  (referred  to  below  as  the 
regulations),  regulate  the  interstate 
n^ovement  of  cattle  and  bison  because  of 
tuberculosis.  Cattle  or  bison  not  known 
to  be  affected  with  or  exposed  to 
tuberculosis  are  ehgible  for  interstate 
movement  without  restriction  if  those 
cattle  or  bison  are  moved  from 
jurisdictions  designated  as  accredited- 
free  States  or  modified  accredited 
States.  The  regulations  restrict  the 
interstate  movement  of  cattle  or  bison 
not  known  to  be  affected  with  or 
exposed  to  tuberculosis  if  those  cattle  or 
bison  are  moved  fit)m  jurisdictions 
designated  as  nonmodified  accredited 
States. 

The  status  of  a  State  is  based  on  its 
freedom  from  evidence  of  tuberculosis, 
the  effectiveness  of  the  State's 
tuberculosis  eradication  program,  and 
the  degree  of  the  State's  compliance 
with  the  standards  contained  in  the 
"Uniform  Methods  and  Rules — Bovine 
Tuberculosis  Eradication."  which  is  part 
of  the  regulations  via  incorporation  by 
reference  in  part  77.  A  State  must  have 
no  findings  of  tuberculosis  in  any  cattle 
or  bison  in  the  State  for  at  least  5  years 
in  order  to  be  designated  as  an 
accredited-free  State. 

Before  publication  of  this  interim 
rule,  New  York  was  designated  in  §  77.1 
of  the  regulations  as  a  modified 
accredited  State.  However,  New  York 
now  meets  the  requirements  for 
designation  as  an  accredited-free  State. 
Therefore,  we  are  amending  the 
regulations  by  removing  New  York  from 
the  fist  of  modified  accredited  States  in 
§  77.1  and  adding  it  to  the  list  of 
accredited-free  States  in  that  section. 

Immediate  Action 

The  Administrator  of  the  Animal  and 
Plant  Health  Inspection  Service  has 
determined  that  there  is  good  cause  for 
publishing  this  interim  rule  without 
prior  opportunity  for  public  comment. 
Immediate  action  is  warranted,  as  New 
York  currently  meets  the  criteria  for 
designation  as  an  accredited-free  State. 
This  action  provides  prospective  cattle 


and  bison  buyers  with  accurate  and  up- 
to-date  information,  which  may  affect 
the  marketabihty  of  cattle  and  bison 
since  some  prospective  buyers  prefer  to 
buy  cattle  and  bison  from  accredited- 
free  States. 

Because  prior  notice  and  other  public 
procedures  with  respect  to  this  action 
are  impracticable  and  contrary  to  the 
pubUc  interest  under  these  conditions, 
we  find  good  cause  under  5  U.S.C.  553 
to  make  it  effective  upon  pubUcation  in 
the  Federal  Register.  We  will  consider 
comments  that  are  received  within  60 
days  of  publication  of  this  rule  in  the 
Federal  Register.  After  the  comment 
period  closes,  we  will  publish  another 
document  in  the  Federal  Register.  It 
will  include  a  discussion  of  any 
comments  we  receive  and  any 
amendments  we  are  making  to  the  rule 
as  a  result  of  the  comments. 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  interim  rule  has  been  reviewed 
under  Executive  Order  12866. 

For  this  action,  the  Office  of 
Management  and  Budget  has  waived  its 
review  process  required  by  Executive 
Order  12866. 

There  are  approximately  21,000  cattle 
herds  in  New  York,  with  a  total  of  about 
1,560,000  cattle.  An  estimated  90 
percent  of  these  herds  are  owned  by 
small  entities.  Changing  the  status  of 
New  York  may  affect  the  marketability 
of  cattle  and  bison  from  the  State,  since 
some  prospective  cattle  and  bison 
buyers  prefer  to  buy  cattle  and  bison 
from  accredited-free  States.  This  may 
result  in  some  beneficial  economic 
impact  on  some  small  entities.  However, 
based  on  our  experience  in  similar 
designations  of  other  States,  the  impact 
should  not  be  significant. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to 
Executive  Order  12372,  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  (See  7  CFR  part 
3015,  subpart  V.) 
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This  rule  has  bpen  re  vie 
Lxecutive  Order  12778.  Civ  1 
Reform.  This  rule:  (1)  Preen  pt 
and  local  laws  and  regulatiqns 
in  conflict  with  this  nde;  (2 
retroactive  effect;  and  (3)  dc  ps 
require  administrative  proc( 
before  parties  may  file  suit  ifi 
challenging  this  rule. 

Paperwork  Reduction  Act 

This  document  contains  ilo 
ui formation  collection  or  rei  crd keeping 
requirements  under  the  Pap^  (rwork 
Reduction  Act  of  1980  (44  l\.S.C.  3501 
rt  seq.]. 
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List  of  Subjects  in  »  CI-'R 

Animal  diseases.  Bistm, 
Reporting  and  recordkeepin 
requirf,'ments,  Transportati 
Tuberculosis. 

Accordingly.  9  CFR  part  7 
amended  as  follows: 

PART  77— TUBERCULOSIS 


I  The  authority  citation  fdr  part  77 
continues  to  read  as  follows: 


Authority:  i;i  L'.SC.  111.  114 
117.  120.  121.  n4b.  134f;7CFF 

iiid  :i71  2((i). 


§77.1    [Amended] 

2.  In  §  77.1.  in  the  dt-finitiin  for 
Modified  accredited  state,  pi  ragraph  (2) 
is  amended  by  removing  "Nqw  York." 

§77.1    [Amended] 

3.  In  §77.1.  in  the  definitic  n  for 
Accredited-free  states,  paragi  aph  (2)  is 
amended  by  adding  "New  Y(  irk. 
immediately  after  "New  Jers(  y 

I>f»ne  ill  Wdshiiii-tcHi,  fX:.  this  list  (Jjy  of 
\!iiy  l'W4. 
Lonnie  (.  King, 

Actin-;  Adntini^trntor.  Annual  triil  I'liini 
HtHilih  Insppction  Senice. 
\m.  IkK..  94-1 3o52  Filed  f-a-f»4  .H  4=i  iin:! 
BILUNQ  CODE  3410-34-P 

9  CFR  Part  92 
[Docket  No.  94-032-lj 

Importation  of  Brushtail  Posfeums  and 
Hedgehogs  From  New  Zeala  id 


AGENCY:  Animal  and  Plant  H 
Inspection  Service.  1<SDA. 
ACTION:  Iiitenin  ruleaaxi  reqi 
tonunents. 


ajtfl 


SUMMARY:  Wo  are  amending  tie  animal 
importation  ovulations  to  pr(  hibit  the 
importation  of  brushtail  poss  imsand 
hedgehogs  from  New  Z<^alanf  ,  This 
ictitm  is  nwessary  to  prevent  \hv 
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introduction  of  tuberculous  animals  into 
the  United  States.  The  intended  effect  is 
to  protect  domestic  livestock  from  this- 
disease. 

DATES:  Interim  rule  effective  May  3 1 . 
1994.  Consideration  will  be  given  onlv 
to  comments  received  on  or  before 
.\ugust5, 1994. 

ADDRESSES:  Please  send  an  original  and 
three  copies  of  your  comments  to  Quef. 
Regulatory  Analysis  and  Development, 
PPD.  APHIS,  USDA,  room  804,  Fedfral 
Building.  6505  Belcrcst  Road. 
Hyattsville.  MD  20782.  Please  state  thdt 
your  comments  refer  to  Docket  No.  94- 
032-1.  Comments  received  may  Ite 
inspected  at  USDA.  room  1141.  South 
Building,  14th  Street  and  Independence 
Avenue  SW.,  Washington,  DC.  between 
8  a.m.  and  4:30  p.m..  Monday  through 
Friday,  except  holidays.  Persons 
wishing  to  inspect  comments  are 
requested  to  call  ahead  on  (202)  690- 
2817  to  facilitate  entry  into  the 
comment  reading  room. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr 
Samuel  Richeson.  Senior  Staff 
Veterinarian.  Import-Export  Animals 
Staff,  National  Center  for  Import  and 
Export.  Veterinary  Services.  APHIS. 
USDA.  room  764.  Federal  Building. 
6505  Belcrest  Road,  Hvattsville.  MD 
20782,  (.{01)436-8170. 

SUPPLEMENTARY  INFORMATION; 
Background 

The  regulations  in  9  CFK  part  92 
(referred  to  below  as  the  regulations) 
prohibit  or  restrict  the  importation  into 
the  United  Statt's  of  certain  animals  and 
birds  to  prevent  the  introtluction  of 
communicable  livestock  and  poultry 
dist^ases.  including  bovine  tuberculosis 

Bovine  tuberculosis  is  a  serious 
communicable  disease  of  cattle,  bison, 
and  other  species,  including  humans, 
caused  by  Mycobacterium  bovis.  Bovin<! 
tuberculosis  (referred  to  below  as  TB) 
caustis  weight  loss,  general  debilitalio:i. 
and  sometimes  death.  This  disease 
manifests  itself  as  lung  disease  or 
draining,  nonhealing  abscesses,  or  both 
It  is  generally  transmitted  by  breathing 
in  respiratory  excretions  from  infected 
animals  or  drinking  infected  milk  from 
inf»x;ted  animals. 

New  Zealand  has  rf!ported  that  TB  is 
endemic  in  the  brushtail  po.ssum 
[Tricbusunis  vulpeculn).  These  possums 
are  a  constant  source  of  disease  for  the 
domestic  livestock  population  of  New 
Zealand.  Based  upon  information 
received  from  the  New  Zealand  Ministry 
of  Agriculture  and  Fisheries  and 
information  available  in  scientific 
literature,  we  recently  prepared  a  risk 
assessment  regarding  the  importation  of 
brushtail  possums  from  New  Zealand 


into  the  United  States.  This  risk 
assessment  indicates  that  45.8  percent 
(range  7.2  percent  to  67.4  percent)  of 
consignments  of  imported  brushtail 
possums  (generally  imported  in  4 
consignments  of  12  animals  each) 
would  contain  1  or  more  possums 
infet:ted  with  Mycobacterium  boxis. 
Additionally,  there  is  no  recognized  test 
for  detecting  TB  in  brushtail  possums. 
These  factors  present  a  significant  risk 
that  TB-infected  brushtail  possums  from 
New  Zealand  could  be  imported  into  the 
United  States. 

Because  hedgehogs  from  New  Zealand 
occupy  the  same  habitat  and 
geographical  areas  as  the  brushtail 
possums,  there  is  some  risk  that 
hedgehogs  could  contract  TB  from  TH- 
infected  possums.  Also,  as  with  the 
brushtail  possums,  there  is  no 
recognized  test  for  detecting  TB  in 
hedgehogs.  These  factors  present  an 
unacceptable  risk  that  TB-infected 
hedgehogs  from  New  Zealand  coiM  b.- 
imported  into  the  United  Statesr 
There  have  been  a  number  of 
importations  of  brushtail  possums  and 
hedgehogs  from  New  Zealand  into  the 
United  States.  Both  these  animals  could 
likely  survive  and  thrive  in  the  wild  in 
much  of  the  United  States.  If  infected 
witli  Mycobacterium  box  is  and  allowed 
to  roam  freely,  these  animals  could 
disseminate  the  TB  organism  over  range 
and  pasture  land.  Consuming  grass 
contaminated  with  the  TB  organism  by 
TR-inlected  brushtail  possums  is  the 
major  mode  of  TB  infection  in  cattle  in 
New  Zealand.  To  prevent  a  similar 
situation  in  the  United  States,  we  an? 
amending  the  regulations  by  adding  a 
new  subpart  C  to  prohibit  the 
importation  of  brushtail  possums  and 
hedgehogs  from  New  Zealand  into  the 
United  States. 

Immediate  Action 

The  Administrator  of  the  Animal  and 
Plant  Health  Inspection  Service  has 
determined  that  there  is  good  cause  fr)r 
publishing  this  interim  rule  without 
prior  opportunity  for  public  com.ment. 
Immediate  action  is  necessary  to 
prevent  the  introduction  of  TB  into  the 
I  fnited  Stales. 

Because  prior  notice  and  other  publir: 
procedures  with  respect  to  this  action 
are  impracticable  and  contrary  to  the 
public  interest  under  these  conditions, 
we  find  good  cause  under  5  U.S.C.  553 
to  make  it  effective  upon  signature.  We 
will  consider  comments  that  are 
received  within  60  days  of  publication 
of  this  rule  in  the  Federal  Register. 
After  the  conunent  period  closes,  w«r 
will  publish  another  document  in  the 
Federal  Register.  It  will  include  a 
discussion  of  any  comments  we  njcei  ve     * 
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and  any  amendments  we  are  making  to 
the  rule  as  a  result  of  the  comments. 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  interim  rule  has  been  reviewed 
under  Executive  Order  12866.  The  rule 
has  been  determined  to  be  not 
significant  for  purposes  of  Executive 
Order  12866,  and,  therefore,  has  not 
been  reviewed  by  the  Office  of 
Management  and  Budget. 

This  rule  prohibits  uie  importation  of 
brushtail  possums  and  hedgehogs  from 
New  Zealand  into  the  United  States. 
These  animals  are  imported  as  pets,  for 
animal  exhibitions,  and  for  petting  zoos. 

Regulating  the  importation  of  certain 
animals  that  pose  a  disease  risk  to 
livestock  in  the  United  States  is  a 
continuing  program.  Discontinuing  the 
importation  of  brushtail  possums  and 
hedgehogs  from  New  Zealand  will  have 
no  significant  cost  impacts,  but  it  will 
produce  a  benefit  by  helping  to  protect 
domestic  livestock  from  this  disease. 

The  incidence  of  TB  in  domestic 
cattle  remains  relatively  small;  however, 
it  has  increased  slightly  in  the  past 
several  years.  Most  of  the  incidences 
have  occurred  in  States  that  share  a 
border  with  Mexico.  Mexican-origin 
cattle  accounted  for  83  percent  of  all  TB 
lesions  disclosed  at  slaughter  in  1992. 
There  are  very  few  cases  of  TB  in  the 
rest  of  the  countr>'. 

The  inventory  of  all  cattle  and  calves 
in  the  United  States  is  estimated  at 
101.7  million  head,  with  an  estimated 
value  of  almost  $67  billion.  Nationwide, 
there  are  approximately  1.2  million 
operations  with  cattle  and  calves, 
according  to  USDA  data. 

The  economic  impact  on  the  domestic 
cattle  industry  if  TB-infected  brushtail 
possums  and  hedgehogs  from  New 
Zealand  were  imported  into  the  United 
States  would  be  severe.  The  annual 
costs  in  New  Zealand  for  possum 
damage  (for  example,  damage  to  the 
environment  and  bovine  TB  attributable 
to  the  brushtail  possum),  disease 
surveillance,  ccntrol  and  research 
probably  exceed  $20  million. 

According  to  the  Fish  and  Wildlife 
Service,  there  are  probably  two  known 
importers  of  brushtail  possums  and 
hedgehogs  from  New  Zealand.  These 
importers  would  be  considered  small 
entities  under  the  Small  Business 
Administration  criteria.  Although  the 
Fish  and  Wildlife  Service  could  not 
provide  data  on  the  actual  number  of 
imported  brushtail  possums  and 
hedgehogs  imported  from  New  Zealand 
into  the  United  States  by  these 
importers,  the  Service  has  stated  that 
these  animals  represent  a  very  small 
percent  of  the  total  number  of  animals 


imported  into  the  United  States  by  these 
importers. 

Under  these  circiunstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Executive  Order  12778 

This  rule  has  been  reviewed  under 
Executive  Order  12778,  Civil  Justice 
Reform.  This  rule:  (1)  Preempts  all  State 
and  local  laws  and  regulations  that  are 
inconsistent  with  this  rule;  (2)  has  no 
retroactive  effect;  and  (3)  does  not 
require  administrative  proceedings 
before  parties  may  file  suit  in  court 
challenging  this  rule. 

Paperwork  Reduction  Act 

This  document' contains  no 
information  collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501 
et  seq). 

List  of  Subjects  in  9  CFR  Part  92 

Animal  diseases,  Imports,  Livestock, 
Poultry  and  poultry  products. 
Quarantine,  Reporting  and 
recordkeeping  requirements. 

Accordingly,  9  CFR  part  92  is 
amended  as  follows: 

PART  92— IMPORTATION  OF  CERTAIN 
ANIMALS  AND  POULTRY  AND 
CERTAIN  ANIMAL  AND  POULTRY 
PRODUCTS;  INSPECTION  AND  OTHER 
REQUIREMENTS  FOR  CERTAIN 
MEANS  OF  CONVEYANCE  AND 
SHIPPING  CONTAINERS  THEREON 

1.  The  authority  citation  for  part  92 
continues  to  read  as  follows: 

Authorit>-:  7  U.S  C.  1622;  19  U.S.C.  1306: 
21  U.S.C.  102-105,  111,  1143.  134a,  134b, 
134c.  134d,  134f.  135,  136,  and  136a:  31 
U.S.C.  9701;  7  CFR  2.17,  2.51,  and  371.2(d). 

2.  In  part  92,  a  new  subpart  G  is  added 
to  read  as  follows: 

Subpart  G— Hedgehogs  and  Possums 
Sec. 

92.700  Definitions. 

92.701  Prohibition 

Subpart  G— Hedgehogs  and  Possums 

§92.700    Definitions. 

Wherever  in  this  subpart  the 
following  terms  are  used,  unless  the 
context  otherwise  requires,  they  shall  be 
construed,  respectively,  to  mean: 

Brushtail  possum.  Vulpine  phalangers 
(Trichosurus  vulpecula]  of  the  family 
Phalangeridae. 

Hedgehog.  All  members  of  the  family 
Erinaceidae. 

United  States.  All  of  the  States  of  the 
United  States,  the  District  of  Columbia, 


Guam,  the  Northern  Mariana  Islands, 
Puerto  Rico,  the  Virgin  Islands  of  the 
United  States,  and  all  other  territories 
and  possessions  of  the  United  States. 

§  92.701    Profiibltion. 

No  brushtail  possum  or  hedgehog 
from  New  Zealand  shall  be  imported 
into  the  United  States. 

Done  in  Washington,  DC,  this  31st  day  of 
May  1994. 

Lonnie  J.  King. 

Acting  Administrator.  Animal  and  Plant 

Health  Inspection  Senice. 

[PR  Doc.  94-13651  Filed  6-3-94;  8:45  ami 

BILUNG  CODE  3410-34-P 


NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Part  2 
RIN  3150-AE67 

Informal  Hearing  Procedures  for 
Materials  Licensing  Adjudications 

AGENCY:  Nuclear  Regulatory 

Commission. 

ACTION:  Final  rule. 


SUMMARY:  The  Nuclear  Regulatory 
Commission  is  amending  its  regulations 
to  provide  that  persons  requesting  a 
hearing  in  certain  materials  license 
proceedings  must  file  their  requests 
within  30  days  of  receiving  actual  notice 
of  the  pendency  of  the  license 
application,  or.  if  the  person  does  not 
learn  about  the  application  until  it  has 
been  granted,  within  30  days  of 
receiving  actual  notice  of  the  grant  of 
the  application.  No  hearing  requests 
filed  more  than  180  days  after  the  grant 
of  the  application  will  be  entertained. 
The  amendment  applies  only  to 
materials  licensing  actions  which  are 
not  of  sufficient  importance  to  warrant 
notice  in  the  Federal  Register.  The  rule 
change  eliminates  an  ambiguous 
provision  in  the  Commission's  curreijt 
regulations  and  serves  to  ensure  that 
hearing  requests  are  filed  as  promptly  as 
possible,  in  order  to  promote  the  timely 
identification  and  resolution  of 
problems  with  or  objections  to  proposed 
licensing  actions. 
EFFECTIVE  DATE:  July  6,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Peter  G.  Crane,  Office  of  the  General 
Counsel.  U.S.  Nuclear  ReguIator>' 
Commission.  Washington.  DC  20555. 
Telephone;  301-504-1634. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  Commission's  rules  governing 
informal  hearing  procedures  of  j 
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adjudications  on  material 
set  forth  in  subpart  L  to 
the  rules  do  not  require 
to' publish  notice  of  all 
licensing  actions,  the 
requesting  a  hearing  are 
on  which  a  requester  rece 
notice  of  such  actions 

Prior  to  this  rule  chan<j€ 
regulation  stated  that  if 
notice  of  an  action  is  not 
then  a  request  for  a  heari 
filed  within  "the  earlier  o 
(30)  days  after  the  request 
actual  notice  of  a  pending 
an  agency  action  granting 
application:  or  (ii)  One  h 
eighty  (180)  days  after 
granting  an  application. 
In  August.  1992.  the  p 
in  a  materials  licensing  _ 
faced  with  a  case  in  which 
with  actual  notice  of  a  li 
application  filed  in  1989 
for  a  hearing  until  the  NRC 
application,  three  and  a  h; 
The  licensee  and  the  NRC 
that  the  request  should 
within  30  days  of  the  requ 
receiving  actual  notice  of 
application.  (In  other  w 
arguing  that  the  rule  was 
persons  to  file  within  30  d 
receiving  actual  notice  of 
application  only  if  they 
until  then  of  the  pendenc^ 
application.)  The  requester 
that  the  regulation  contain!  d 
implicit  condition,  and  in« 
requesters  a  choice:  Either 
file  within  30  days  of 
notice  of  the  application, 
wait  until  the  grant  of  the 
and  then  file  within  30  day  ! 
of  the  agency's  action. 

The  presiding  officer  sus 
requester's  position.  He 
the  NRC  staff  and  the 
effect  arguing  that  the  n  ^ 
be  read  as  though  it  require  i 
to  be  filed  at  the  earliest  of 
30  days  after  receipt  of  act 
the  filing  of  the  application 
after  receipt  of  actual  notic< 
of  the  application;  and  180 
the  grant  of  the  application 
that  the  Statement  of  Consi 
accompanying  the  rule  had 
requests  for  hearing  being 
within  30  days  of  a  requeste  r 
actual  notice  "of  a  licensim 
The  presiding  officer  uffore 
rationale  for  the  two  separai  e 
of  opportunity:  a  potential 
hopeful  that  an  application 
approved,  would  not  have 
hearing  request  until  the  ^ 
application  eliminated  doul  t 
NRC's  intent. 
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The  Commission  did  not  disturb  the 
presiding  officer's  ruling,  but  it  directed 
the  staff  to  prepare  a  proposed  rule  that 
would  make  clear  that  requesters  are 
indeed  required  to  file  at  the  earliest  of 
the  three  events  described  above.  Such 
a  notice  was  published  in  the  Federal 
Regi.ster  on  September  29. 1993,  at  58 
FR  50858. 

Analysis  of  Public  Comments 

Two  comments  were  received  on  the 
proposed  rule,  but  neither  one  was 
directed  to  the  actual  subject  of  the 
rulemaking,  i.e..  whether  the  NRC 
should  continue  to  allow  someone  with 
actual  knowledge  of  an  application  to 
wait  for  that  application  to  be  granted 
before  requesting  a  hearing. 

1.  Comment  of  Kerr-McGee  Corporation 

The  first  comment,  from  Kerr-McGee 
Corporation,  endorsed  the  proposed 
rule,  but  noted  that  the  new  language 
".seemingly  leaves  the  door  open  for 
filing  of  requests  for  hearing  almost  at 
will."  Kerr-McGee  asserted  that  the  rule 
is  hinged  on  when  the  requester 
'receives  actual  notice,"  an 
"ambiguous"  term  that  "is  not  related  to 
the  time  an  actual  amendment 
application  is  filed." 

The  response  to  this  comment  is  that 
the  NRC's  proposed  rule  was  directed  to 
a  specific  and  narrow  issue — whether  a 
potential  requester  with  actual  notice  of 
an  application  should  be  able  to  delay 
fifing  a  hearing  request  until  the 
application  is  granted.  The  notice  did 
not  contemplate  revising  the  rule  to 
change  the  concept  of  making  the 
receipt  of  actual  notice  the  basis  of  thn 
time  for  filing  a  hearing  request. 

2.  Comment  of  Ohio  Citizens  for 
Responsible  Energy  (OCRE) 

The  second  comment  was  from  Ohio 
Citizens  for  Responsible  Energy  (OCRE). 
which  objected  to  the  portion  of  the 
regulation  that  bars  petitions  filed  more 
than  180  days  after  the  NRC's  grant  of 
an  application.  OCRE  asserted  that  it 
was  conceivable  that  someone  would 
not  learn  of  a  licensing  action  until  after 
the  passage  of  180  days,  and  would  by 
then,  through  no  fault  of  his  or  her  o\vn. 
have  lost  all  opportunity  to  request  a 
hearing. 

OCRE's  point,  like  Kerr-McCee's,  goes 
beyond  the  scope  of  the  quite  narrow 
change  that  the  NRC  proposed.  The 
Commission's  notice  made  clear  that  the 
issue  to  be  resolved  was  whether 
potential  requesters  with  actual  notice 
of  an  application  for  a  particular 
.licensing  action  were  intended  to  have 
two  bites  at  the  apple,  or  should  instead 
be  required  to  file  for  a  hearing  at  their 
earliest  opportunity.  The  concept  of  a 


180-day  cutoff  was  never  identified  as 
being  subject  to  reconsideration  by  the 
Commission. 

Having  considered  the  comments 
received,  and  finding  that  neither  of 
them  suggests  a  fla^v  in  the  specific 
correction  proposed  in  the  rule,  the 
Commission  has  determined  that  the 
following  final  rule  should  be 
promulgated. 

Environmental  Impact:  Categorical 
Exclusion 

The  NRC  has  determined  that  this 
regulation  is  the  type  of  action 
described  in  categorical  exclusion  10 
CFR  51.22(c)(1).  Therefore,  neither  an 
environmental  impact  statement  nor  an 
environmental  assessment  has  been 
prepared  for  this  final  rule. 

Paperwork  Reduction  Act  Statement 

This  rule  does  not  contain  a  new  or 
amended  information  collection 
requirement  subject  to  the  Papervvork 
Reduction-Act  of  1980  (44  U.S.C.  3501 
et  seq.).  Existing  requirements  were 
approved  by  the  Office  of  Management 
and  Budget,  approval  number  3150- 
0136. 

Regulatory  Analysis 

The  Nuclear  Regulatory  Commission 
prepared  a  brief  regulatory-  analysis  for 
the  proposed  rule.  Neither  of  the 
comm.enters  having  discussed  the 
regulatory  analysis,  the  Commission  has 
not  considered  it  necessary  to  prepare  a 
separate  analysis  of  the  final  rule. 

Regulatory  Flexibility  Certification 

As  required  by  the  Regulatory 
Fie.xibihty  Act  of  1980  (5  U.S.C.  605(b)). 
the  Commission  certifies  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  The  rule  sets  forth  the  time 
frame  within  which  a  person  other  than 
an  applicant  must  file  a  request  for  a 
hearing  in  a  licensing  proceeding  hold 
under  the  informal  procedures  set  forth 
in  10  CFR  part  2.  subpart  L.  The  rule 
does  not  impose  any  obligatior.s  on 
regulated  entities  that  may  fall  within 
the  definition  of  "small  entities"  as  set 
forth  in  section  601(3)  of  the  Regulatory 
Flexibility  Act.  or  within  the  definition 
of  "small  business"  as  found  in  section 
3  of  the  Small  Business  Act.  15  U.S.C. 
632.  or  within  the  small  business  size 
standards  contained  in  13  CFR  part  121. 

Backfit  Analysis 

This  rule  does  not  involve  anv  new 
provisions  which  would  impose  backfits 
as  defined  in  10  CFR  50.109(a)(1). 
Accordingly,  no  backfit  analysis 
pursuant  to  10  CFR  50.109(c')  is 
required. 


List  of  Subjects  in  10  CFR  Part  2 

Administrative  practice  and 
procedure,  Antitrust.  Byproduct 
material.  Classified  information, 
Environmental  protection.  Nuclear 
materials.  Nuclear  power  plants  and 
reactors.  Penalties,  Sex  discrimination. 
Source  material.  Special  nuclear 
material,  Waste  treatment  and  disposal. 

For  the  reasons  set  out  in  the 
preamble  and  under  the  authority  of  the 
Atomic  Energy  Act  of  1954,  as  amended; 
the  Energy  Reorganization  Act  of  1974. 
as  amended;  and  5  U.S.C.  552  and  553. 
the  NRC  is  adopting  the  following 
amendments  to  10  CFR  part  2. 

PART  2— RULES  OF  PRACTICE  FOR 
DOMESTIC  LICENSING  PROCEEDINGS 

1.  The  authority  citation  for  part  2 
continues  to  read  as  follows: 

Authority:  Sees.  161,  181.  68  Stat.  948. 
953,  as  amended  (42  U.S.C.  2201,  2231);  sec. 
191,  as  amended.  Pub.  L.  67-615,  76  Stat.  409 
(42  U.S.C.  2241):  sec.  201.  88  Stat.  1242,  as 
amended  (42  U.S.C.  5841);  5  U.S.C.  552. 

Section  2.101  also  issued  under  sees.  53. 
62,  63.  81.  103,  104,  105,  68  Stat.  930.  932. 
933,  935.  936.  937,  938.  as  amended  (42 
U.S.C.  2073.  2092.  2093.  2111,  2133.  2134. 
2135):  sec.  114(0.  Pub.  L.  97^25,  96  Stat. 
2213,  as  amended  (42  U.S.C.  10134(f));  sec. 
102,  Pub.  L.  91-190,  83  Stat.  853,  as  amended 
(42  U.S.C.  4332);  sec.  301,  88  Stat.  1248  (42 
U.S.C.  5871).  Sections  2.102,  2.103.  2.104, 
2.105,  2.721  also  issued  under  sees.  102,  103. 
104,  105,  183,  189,  68  Stat.  936,  937,  938, 
954,  955.  as  amended  (42  U.S.C.  2132.  2133, 
2134.  2135,  2233.  2239).  Section  2.104  also 
issued  under  sec.  193,  Pub.  L.  101-575, 104 
Stat.  2835  (42  U.S.C.  2243).  Section  2.105 
also  issued  under  Pub.  L.  97-415.  96  Stat. 
2073  (42  U.S.C.  2239).  Sections  2.200-2.206 
also  issued  under  sees.  182,  186,  234,  955,  83 
Stat.  444,  as  amended  (42  U.S.C.  2236,  2282); 
sec.  206,  88  Stat.  1246  (42  U.S.C.  5846). 
Sections  2.60O-2.606  also  issued  under  sec. 

102.  Puh  L.  91-190.  83  Stat.  853.  as  amended 
(42  U.S  C.  4332).  Sections  2.700a.  2.719  also 
issued  under  5  U.S.C.  554.  Sections  2.754. 
2.760,  2.770.  2.780  also  issued  under  5  U.S.C. 
557.  Section  2.764  and  Table  lA  of  Appendix 
C  also  issued  under  sees.  135. 141.  Pub.  L. 
97-425.  96  Stat.  2232.  2241  (42  U.S.C.  10155. 
10161).  Section  2.790  also  issued  under  see. 

103.  68  Stat.  936,  as  amended  (42  U.S.C. 
2133)  and  5  U.S.C.  552.  Sections  2.800  and 

2.808  also  issued  under  5  U.S.C.  553.  Section 

2.809  also  issued  under  5  U.S.C.  533  and  sec. 
29,  Pub.  L.  85-256,  71  Stat.  579,  as  amended 
(42  U.S.C.  2039).  Subpart  K  also  issued  under 
sec.  189,  68  Stat.  955  (42  U.S.C.  2239);  sec. 
134.  Pub.  L.  97-425,  96  Stat.  2230  (42  U.S.C. 
10154).  Subpart  L  also  issued  under  sec.  189, 
68  Stat.  955  (42  U.S.C.  2239).  Appendix  A 
also  issued  under  sec.  6,  Pub.  L  91-560,  84 
Stat.  1473  (42  U.S.C.  2135).  Appendix  B  also 
issued  under  sec.  10.  Pub.  L.  99-240.  99  Stat. 
1842  (42  U.S.C  2021b  et  seq.). 

2.  In  §  2.1205,  paragraph  (c) 
introductory  text  is  republished  and 


paragraph  (c)(2)  is  revised  to  read  as 

follows: 

§  2.1205    Request  for  a  hearing;  petition  for 
leave  to  intervene. 


(c)  A  person  other  than  an  applicant 
shall  file  a  request  for  a  hearing 
within — 
♦         *   .     »         *        * 

(2)  If  a  Federal  Register  notice  is  not 
published  in  accordance  with  paragraph 
(f )(]),  the  earliest  of— 

(i)  Thirty  (30)  days  after  the  requester 
receives  actual  notice  of  a  pending 
application,  or 

(ii)  Thirty  (30)  days  after  the  requester 
receives  actual  notice  of  an  agency 
action  granting  an  application  in  whole 
or  in  part,  or 

(iii)  One  hundred  and  eighty  (180) 
days  after  agency  action  granting  an 
application  in  whole  or  in  part. 

***** 

Dated  at  Rockville.  Manland,  this  31st  day 
of  May  1994. 

For  the  .N'uclear  Regulatory  Commission. 
John  C.  Hoyle, 

Acting  Secretary  of  the  Commission. 
|FR  Doc.  94-13630  Filed  6-.3-54;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  71 

« 

[Airspace  Docket  No.  93-ASW-41] 

Establishment  of  Class  E  Airspace: 
Texarkana,  AR 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Final  rule. 


SUMMARY:  This  action  establishes  Class 
E  airspace  at  Texarkana,  AR.  Controlled 
airspace  to  the  surface  is  needed  during 
the  hours  that  the  control  tower  is 
closed.  This  action  is  intended  to 
provide  adequate  Class  E  airspace  for 
instrument  flight  rule  (IFR)  operations 
during  the  hours  that  the  control  tower 
is  closed. 

EFFECTIVE  DATE:  0901  u.t.c,  August  18. 
1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Gregory  L.  Juro,  System  Management 
Branch,  Air  Traffic  Division,  Southwest 
Region,  Department  of  Transportation, 
Federal  Aviation  Administration,  Fort 
Worth.  TX  76193-0530.  telephone  817- 
222-5591. 


SUPPLEMENTARY  INFORMATION: 
History 

On  December  3.  1993,  a  proposal  to 
amend  part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  part  71)  to  establish 
Class  E  airspace  at  Texarkana,  AR.  was 
published  in  the  Federal  Register  (58 
FR  63903).  Controlled  airspace  to  the 
surface  is  needed  during  the  hours  that 
the  control  tower  is  closed.  The 
proposal  was  to  establish  Class  E 
airspace  to  contain  IFR  operations 
during  the  hours  thai  the  control  tower 
is  closed. 

Interested  persons  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  were  received.  Other  than 
editorial  changes,  this  amendment  is 
adopted  as  proposed.  The  coordinates 
for  this  airspace  docket  are  based  on 
North  American  Datum  83.  Class  E 
airspace  areas  designated  as  surface 
areas  for  airports  are  published  in 
Paragraph  6002  of  FAA  Order  7400.9A 
dated  June  17,  1993,  and  effective 
September  16,  1993,  which  is 
incorporated  by  reference  in  14  CFR 
71.1  (58  FR  36298;  July  6,  1994).  The 
Class  E  airspace  designation  listed  in 
this  document  will  be  published 
subsequently  in  the  Order. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  establishes 
Class  E  airspace  at  Texarkana.  AR. 
Controlled  airspace  to  the  surface  is 
needed  for  IFR  operations  during  the 
hours  that  the  control  tower  is  closed. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  that  need 
frequent  and  routine  amendments  to 
keep  them  operationally  current.  It, 
therefore — (1 )  Is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034;  February 
26.  1979);  and  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation  as 
the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorpwration  by  reference. 
Navigation  (air). 
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Adoption  of  the  Amendmei  t 

In  consideration  of  the  foi  egoing,  the 
Federal  Aviation  Administr  ition 
amends  14  CFR  part  71  as  ftjllows: 


PART  71— {AMENDED] 


1.  The  authority  citation 
part  71  continues  to  read  as 

Authority:  49  U.S.C.  app.  1 
1510;  E.O.  10854.  24  FR  9565 
1963  Comp.,  p.  389:  49  U.S.C. 
11.69. 


f)r 


14  CFR 

"ollows: 


3^(a),  1354(a). 
CFR. 1959- 
lb6(gj.  14  CFR 


§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal 
Administration  Order  7400.! 
Airspace  Designations  and 
Points,  dated  June  17, 1993, 
effective  September  16,  1992 , 
amended  as  follows: 


A  viation 
3.'  A, 

F  eporting 
uid 
is 


Paragraph  6002:  Class  E  A 
designated  as  a  surface  area  for 


irspoi  e  areas 
an  airport. 


"59  28 


ASW  .\R  E2  Texarkana  AR  iNef 

Texarkana  Regional-Webb  Field 
(I^t.  33''27'13"  N..  long  93 
That  airspace  within  a  4.2-mil 
Texarkana  Regional-Webb  Field 
airspace  area  is  effective  during 
dates  and  times  established  in  advance 
Notice  to  Airmen.  The  effective 
will  theredfter  be  co.itinuously 
the  Airport/Facility  Directory. 


AR 

W.) 
radius  of 
This  Class  E 
he  specific 
by  a 
late  and  time 
published  in 


Issued  in  Fort  Worth,  TX,  on 

Thomas  C  Brown, 

Acting  Manager.  Air  Traffic  Div, 
Southwest  Region. 

[FR  Doc.  94-13694  Filed  6-3-94 
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14  CFR  Part  71 

[Airspace  Docket  No.  94-ASO-4 

Establishment  of  Class  E  Alsace; 
Somerville,  IN 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 


shes 


Class 
A 
Runway 


SUMMARY:  This  action  establis 

E  airspace  at  Somerville,  Tenhessee. 

Non-Directional  Beacon  (Nd4) 

18  Standard  Instrument  / 

Procedure  (SL\P)  for  the  Faydtte  County 

Airport  has  recently  been  dev  eloped. 

Controlled  airspace  extend  ins 

from  700  feet  above  the  surfat  e 

earth  is  needed  to  contain  Ins  jument 

Flight  Rule  (IFR)  operations  a 

airport.  The  operating  status 

airport  vdll  change  from  Visual ! 

Rule  (VFR)  to  include  IFR 

concurrent  with  publication  c^f  the 


^  lay  19. 1994. 


li  ion. 


8:43  am] 


upward 
of  the 


the 
the 
Flight 
operations 


SIAP.  The  area  will  be  depicted  on 

aeronautical  charts  to  provide  a 

reference  for  pilots. 

EFFECTIVE  DATE:  0901  u.t.c.  August  18. 

1994. 

FOR  FURTHER  INFORMATION  CONTACT: 

Wade  T.  Carpenter,  Jr.,  Airspace 

Section.  System  Management  Branch. 

Air  Traffic  Division,  Federal  Aviation 

Administration,  P.O.  Box  20636, 

Atlanta,  Georgia  39320;  telephone  (404) 

305-5586. 

SUPPLEMENTARY  INFORMATION: 

History 

On  March  31,  1994,  the  FAA 
proposed  to  amend  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  to  establish  Class  E  airspace  at 
Somerville,  Tennessee.  A  Non- 
Directional  Beacon  (NDB)  Runway  18 
Standard  Instrument  Approach 
Procedure  (SIAP)  was  developed  for  the 
Fayette  County  Airport  at  Somerville, 
Termessee  ^9  FR  15136).  The  proposal 
was  to  add  Iflntrolled  airspace 
extending  upward  from  700  feet  above 
the  surface  to  contain  IFR  operations  in 
controlled  airspace  and  to  change  the 
operating  status  of  the  airport  from  VFR 
operations  to  include  IFR  operations 
conciu-rent  with  the  publication  of  the 
SIAP.  Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the 
Federal  Aviation  Administration  (FAA). 
No  comments  objecting  to  the  proposal 
were  received. 

The  coordinates  for  this  airspace 
docket  are  based  on  North  American 
Datum  83.  This  amendment  is  the  same 
as  that  proposed  in  the  notice. 
Designations  for  Class  E  airspace 
extending  upward  from  700  feet  or  more 
above  the  sr.rface  are  published  in 
Paragraph  6005  of  FAA  Order  7400.9A 
dated  June  17, 1993,  and  effective 
September  16,  1993.  The  Class  E 
airspace  designation  listed  in  this 
document  will  be  published 
subsequently  in  the  Order. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations 
established  Class  E  airspace  at 
Somerville,  Tennessee,  to  provide 
controlled  airspace  from  700  feet  above 
the  surface  for  aircraft  executing  an  NDB 
SIAP  into  the  Fayette  County  Airport. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore.  (1)  Is  not  a 
"significant  regulator)'  action"  under 


Executive  Order  12866;  (2)  i^  not  a 
"significant  rule"  under  DOT 
Regulator}'  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Pari  71 

Aviation  safety.  Incorporation  by 
reference.  Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— {AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  app.  1348(a).  1354(a). 
1510;  E.O.  10854.  24  FR  9565,  3  CFR.  1959- 
1963  Comp..  p.  389:  49  U.S.C.  106(g);  14  CFR 
11.69. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400. 9A, 
Airspace  Designations  and  Reporting 
Points,  dated  June  17,  1993,  and 
effective  September  16, 1993,  is 
amended  as  follows: 

Paragraph  6005     Class  E  airspace  areas 
extending  upward  from  700  feet  above  the 
surface  of  the  earth. 


ASO  TN  E5  SomervUle.  TN  (New) 
Fayette  County  Airport,  TN 

(Lat.  35°12'22"  N.  long.  89''23'40"  W.) 

That  airspace  extending  upward  from  700 
feet  above  the  surface  of  the  earth  within  a 
7-mile  radius  of  the  Fayette  County  Airport. 

***** 

Issued  in  College  Park,  Geoi^gia.  on  May  24. 
1994. 

Michael  J.  Powderly, 

Acting  Manager,  Air  Traffic  Division. 
Southern  Region. 

(FR  Doc.  94-13695  Filed  6-3-94;  8:45  am) 
BILLING  CODE  4»ia-13-M 
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NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

36  CFR  Parts  1252, 1254,  and  1260 

RIN  309S-AA53 

Public  Use  of  Records  and  Donated 
Historical  Materials 

AGENCr:  National  Archives  and  Records 
Administration  (NARA). 
ACTION;  Final  rule. 

SUMMARY:  The  National  Archives  and 
Records  Administration  (NAP.,\)  is 
updating  and  clarihing  its  regulations 
relating  to  public  use  of  records  and 
donated  historical  materials  that  have 
been  transferred  to  NARA.  Most  of  the 
changes  in  this  regulation  merely  clarify 
existing  practices  and  will  have  no 
significant  impact  upon  the  public. 
Changes  in  research  room  rules,  such  as 
requiring  a  picture  identification  when 
applying  for  a  research  card  and 
prohibiting  ink  pens  and  chewing  gum 
in  rooms  where  original  records  are 
present,  are  intended  to  provide  greater 
protection  for  the  historically  valuable 
holdings  of  NARA. 
EFFECTIVE  DATE:  July  6,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Ann  Hadyka  or  Nancy  Allard  on 
301-713-6730  or  TDD  301-713-6760. 
SUPPLEMENTARY  INFORMATION:  As  stated 
in  its  proposed  rule  published  on 
October  22, 1993  {53  FR  54540).  NARA 
is  making  some  minimal  changes  in 
research  room  rules.  We  received  three 
comments  to  these  proposed  rule 
changes.  The  three  comments  were 
received  from  customers  who  use  the 
regional  archives.  Since  many 
researchers  in  the  regions  travel  long 
distances,  they  felt  the  proposed  3-hour 
limit  and  "first  come  first  served" 
policy  for  use  of  microfilm  readers 
would  create  a  "hardship"  to  their 
research.  Currently,  some  regional 
archives  allow  reservations  of  microfilm 
readers  and  impose  time  limits  on  use 
that  reflect  local  demand  for  the 
equipment.  NARA  is  amending  this  rule 
to  give  the  regional  archive  directors  the 
discretion  to  modify  this  new  nde  in  a 
way  that  benefits  the  users  of  their 
facility. 

In  §  1254.26.  we  have  made  two 
additional  nonsubstantive  changes.  We 
updated  the  title.  Reference  Services 
Branch  Chief,  to  refleci  a  reorganization 
of  the  unit  responsible  for  the  research 
rooms.  The  revised  title  is  Director.  User 
Services  Division.  We  have  also 
clarified  die  procedure  in  §  1254.26(a) 
concerning  permission  for  research 
privileges  for  students  under  the  age  of 
16  to  state  explicitly  that  prospective 


student  researchers  are  encouraged  to 
contact  the  National  Archives  in 
advance  of  their  visit  to  determine  their 
eligibility  to  do  research.  This  reminder 
should  particularly  assist  out-of-town 
and  foreign  students  in  making  their 
research  plans. 

Since  all  the  records  from  the  Pickett 
Street  facility  have  moved  to  the  new 
NARA  facility  in  College  Park. 
Mar>'land  (National  Archives  at  College 
Park),  all  references  to  the  Pickett  Street 
facility  have  been  changed  to  National 
Archives  at  College  Park.  In  addition,  a 
reference  has  been  added  to  self-service 
copiers  in  National  Archives  at  College 
Park  for  the  records  transferred  from  the 
National  Archives  Building  and  the 
Washington  National  Records  Center. 
Because  this  change  affects  only  the 
location  of  records,  and  not  any 
conditions  on  their  use,  and  because  the 
location  of  the  records  was  the  subject 
of  a  separate  rule  making  upon  which 
public  comment  was  invited  (59  FR 
6899).  these  changes  are  being  made 
final  without  prior  notice  of  proposed 
nile  making. 

This  final  rule  contains  two 
information  collections,  application  for 
researcher  identification  cards  and 
request  to  microfilm  records,  for  which 
OMB  approval  has  been  received.  This 
is  not  a  significant  regulation  under 
Executive  Order  12866  and  has  not  been 
reviewed  by  OMB.  As  required  by  the 
Regulatory  Flexibility  Act.  it  is  hereby 
certified  that  this  rule  will  not  have  a 
significant  impact  on  small  entities. 

List  of  Subjects 

36  CFR  Part  1252 


Archives  and  records. 
36  CFR  Part  1254 

Archives  and  records.  Confidential 
business  information,  Freedom  of 
information.  Micrographics.  Reporting 
and  recordkeeping  requirements. 

36  CFR  Part  1260 

Archives  and  records.  Classified 

information. 

For  the  reasons  set  forth  in  the 
preamble  under  44  U.S.C.  2104(a), 
chapter  XII  of  title  36  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  1252— PUBLIC  USE  OF 
RECORDS,  DONATED  HISTORICAL 
MATERIALS,  AND  FACILITIES; 
GENERAL 

1.  The  authority  citation  for  part  1252 
continues  to  read  as  follows: 

Authority:  44  U.S.C.  2104(a). 


2.  Section  1252.1  is  revised  to  read  as 
follows: 

§1252.1    Scope. 

This  subchapter  prescribes  rules  and 
procedures  governing  the  public  use  of 
records  and  donated  historical  materials 
in  the  custody  of  the  National  Archives 
and  Records  Administration  (NARA). 
Except  for  part  1250,  this  subchapter 
does  not  apply  to  current  operating 
records  of  NARA.  This  subchapter  also 
prescribes  rules  and  procedures 
governing  the  public  use  of  certain 
N.\RA  facilities. 

3.  In  §  1252.2,  die  definitions  of 
Director,  Federal  records  center.  Federal 
records  center  records.  Records,  and 
flesearc/ier  are  revised;  the  definition  of 
Archives  is  removed;  and  die  definitions 
of  Archives  or  archival  records. 
Documents.  Nixon  Presidential 
historical  materials  and  Presidential 
records  are  added  in  alphabetical  order 
to  read  as  follows: 

§1252.2    Definitions. 

*         •         •         »         « 

Archives  or  archival  records  mean 
Federal  records  that  have  been 
determined  by  NAR.^  to  have  sufficient 
historical  or  other  value  to  warrant  their 
continued  preservation  by  the  U.S. 
Government,  and  have  been  transferred 
to  the  National  Archives  of  the  United 
States. 

Director  means  the  head  of  a 
Presidential  library,  the  head  of  a 
Presidential  Materials  Staff,  die  head  of 
a  NAR/V  division,  branch,  archival 
center,  or  unit  responsible  for  servicing 
archival  records,  the  head  of  a  regional 
archives,  or  the  head  of  a  Federal 
records  center. 

Documents  mean,  for  purposes  of  part 
1254  of  this  chapter,  archives,  i  I'.C 
records,  donated  historical  ma'crials. 
Nixon  Presidential  historical  materials, 
and  Presidential  records,  regardless  of 
the  media  on  which  they  are  contained. 
Document  form  may  include  paper, 
microforms,  photographs,  sound 
recordings,  motion  pictures,  maps, 
drawings,  and  electronic  files 
•        «        •        •        • 

Federal  records  center  includes  the 
Washington  National  Records  Center, 
the  National  Personnel  Records  Center, 
and  the  Federal  records  centers  listed  in 
§1253.6  of  this  chapter. 

Federal  records  center  records  (FRC 
records)  mean  records  which,  pending 
their  transfer  to  the  National  Archives  of 
the  United  States  or  their  disposition  in 
any  other  manner  authorized  by  law, 
have  been  transferred  to  a  Federal 
records  center  operated  by  NARA. 
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hi  s 


ofth 


Nixon  Presidential  hidforical 
materials  has  the  meanii  g  specified  in 
§1275.16  of  this  chapter! 

Presidential  records 
specified  in  §  1270.14 

Records  mean  records 
copies  of  records  transfeircd 
under  44  U.SC.  2107an 
archives  and  Federal  rec 
records  as  the  terms  are 
§  1252.2.  The  term  recorHs 
include  currr.nt  operatin 
NARA.  the  public  availa 
is  governed  by  part  1250 
or  donated  historical  ma 
defined  in  this  section. 

Researcher  means  a  pe 
been  granted  access  to  or 
documents  or  copies  of 


the  meaning 
is  chapter. 
Df  microfilm 
to  NARA 
3103;  na-meJy, 
irds  center 
efincd  in 
does  not 
records  of 
ity  of  which 
of  this  chapter, 
rials  as 


II 


son  who  has 
ginal 
c  jcuments. 


PART  1254— AVAIL  ABIL  TY  OF 
RECORDS  AND  DONATSD 
H!STOR!CAL  MATERIALS 


4.  The  authority  citatio  i 
continues  to  read  as  folio 


by  removing 
■cords'"  or 
sections  and 
erms 
nts"  or 


rg 


Authority;  44  US  C  2: 01+211 «.  S  L  S.C 
S52.  and  E.O.  12600.  .■52  FR  ^3781,  3  CFR. 
1987  Comp..  p.  235. 

5.  Part  1254  is  amendec 
the  terms  "record  "  and  ' 
'Records"  in  the  followi 
adding  in  their  place  the 
"document"  and  "docum 
"Documents"  respective! 

a.  Replace  "record"  with  "document" 
in: 

Sec. 

1254.27(f)(2) 
125498(c) 

b.  Replace  "records"  or|"'Records 
with  "documents"  or  "Do  ;uments"  in: 
Sec. 

1254.1(a) 

1254.1(d) 

1254. 2ia) 

1254. 2(c;) 

1254.2(d) 

1254.4(a)  wherever  it  a 

1254.4(b) 

1254.4(d)  wherever  it  a 

1254.8(c) 

1254.18  wherever  it  a 

1254.20(b) 

1254.26(e)(2) 

1254.27(c)(2) 

1254.27(f)(2) 

1254.27(f)(4) 

1254.27(f)(5) 

1254.70(a) 

1254.71(c)(1) 

1254.71(c)(2)  wherever  1 

1254.71(c)(3)  wherever  i 

1254.71(d)  introductory 

it  appears 
1254.71(d)(2)  wherever  i 
1254.71(d)(4) 
1254.71(d)(5) 


for  pari  1254 
,vs: 


f  jears 


J  pears 


ppjars 


appears 
appears 
ext  wherever 

appears 


1254.92(c)(1)  inL-oductor>'  text 

1254.94(b)  whenever  it  appears 

1254.94(f)  introductory  text 

1254.94{f)(3j 

1254. 94fg)  introductory  text 

1254.94(g)(1) 

1254.94(g)(2, 

1254.94(g](3) 

1254.94(g)f4) 

1254.94(g)(5)  wherever  it  appears 

1254.94(g)(6)  wherever  it  appears 

1254.94(h) 

1254.94(1)  wherever  it  appears 

1254.96(a)  introductory  text  wherever 

it  appears 
1254.96(a)(1) 
1254.96(a)(2) 
1254.S6(a)(3) 
1254.96(a)(5) 
1254.96(b) 
1254.98(a) 
1254.98(d) 

1254.100(b)  wherever  it  appears 
1254.100(c) 
1254.100(d) 
1254.102(f)) 

6.  Section  1254.1  is  amended  by 
revising  paragraphs  (b)  and  (e)  to  read 
as  follows: 

§  1254.1     General  provisions. 

»         ♦         *         «         « 

(b)  Original  documents  will  not 
nonnally  be  made  available  when 
microfilm  copies  or  other  ahernative 
copies  of  the  documents  are  available. 

•  *        •         «         • 

(e)  Requests  received  in  die  normal 
course  of  reference  sen,ice  that  do  not 
specifically  cite  the  Freedom  of 
Information  Act  (5  U.S.C.  552)  are  not 
considered  requests  made  under  the  act. 
Requests  under  the  act  must  follow  the 
procedure  set  forth  in  subpart  C  or 
subpart  D  of  this  part. 

•  •        •         *        • 

7.  Section  1254.2  is  amondod  by 
revising  the  section  heading  and 
paragraph  (b)  to  read  as  follows: 

§  1254.2    Location  of  documents  and  hours 
of  use. 

•  *         »         *         » 

(b)  The  locations  and  hours  of 
operaHon  (expressed  in  local  time)  of 
the  depositories  administered  by  the 
National  Archives  and  Records 
Administration  are  shown  in  part  1253 
of  this  chapter. 

•  *        •         «        » 

8.  Section  1254.4  is  amended  by 
revising  paragraph  (c)  to  read  as  follows: 

§  1254.4    Research  procedures. 

•  •         *         *         « 

(c)  Researchers  who  wish  to  use 
documents  not  on  microfilm  in  a 
depository  where  the  microfilm  research 
room  is  separate  from  textual  research 


rooms,  must  complete  a  researcher 
identification  application  form  and 
provide  the  information  needed  to 
decide  which  documents  can  be  made 
available.  Researchers  who  wish  to  u.se 
only  microfilm  documents  in  a 
depository  where  the  microfilm  research 
room  is  not  separate  from  textual 
research  rooms  must  also  comply  with 
this  paragraph.  Applicants  must  show 
identification  containing  a  picture  or 
ph>sical  de.scription  of  the  applicant, 
e.g.,  a  driver's  license  or  school 
identification  card.  Exceptions  to  this 
requirement  m.ust  be  approved  bv  the 
director.  If  applying  for  access  to  largo 
quantities  of  docum.ents  or  to 
documents  that  are  especially  hagile  or 
valuable,  the  researcher  may  be  required 
to  furnish  additional  information  about 
personal  or  professional  qualifications 
or  to  furnish  additional  reasons  why 
access  is  required.  The  collection  of 
information  contained  in  this  paragraph 
has  been  approved  by  the  Office  of 
Management  and  Budget  with  the 
control  number  3095-0016. 
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§1254.8    [Amended] 

9.  In  §  1254.8,  paragraph  (c)  is 
amended  by  removing  the  term 
"National  Archives  Field  Archives 
Branch"  and  adding  the  term  "Regional 
Archives." 

10.  Section  1254.10  is  revised  lo  read 
as  follows: 

§1254.10    Registration. 

Researchers  must  register  each  day 
they  enter  a  research  facility,  furnishing 
the  information  asked  on  the 
registration  sheet  and  may  be  asked  to 
provide  additional  personal 
identification. 

11.  Section  1254.12  is  revised  to  read 
as  follows: 

§  1254.12    Researcher's  responsibility  for 
documents. 

(a)  The  research  room  attendant  may 
limit  the  quantity  of  documents 
delivered  to  a  researcher  at  one  time. 
The  researcher  must  sign  for  the 
documents  received  and  may  be  ^ 

required  to  show  his/her  researcher        > 
identification  card.  The  researcher  is 
responsible  for  the  proper  handling  of 
and  prevention  of  damage  to  all 
documents  delivered  to  him/her  until 
he/she  returns  them.  When  the 
researcher  is  finished  using  the 
documents,  the  documents  must  be 
returned  to  the  research  room  attendant. 
The  reference  ser\'ice  sfip  that 
accompanies  the  documents  to  the 
research  room  must  not  be  remo\  ed.  If 
asked  to  do  so,  the  researcher  must 
return  documents  as  much  as  15 


minutes  before  closing  time.  Before 
leaving  a  research  room,  even  for  a  short 
time,  a  researcher  must  notify  the 
research  room  attendant  and  place  all 
documents  in  l^ieir  proper  containers. 

(b)  Whe::  microfilm  is  available  on  a 
self-service  basis,  research  room 
attendants  will  assist  researchers  in 
identifying  research  sources  on 
microfilm  and  provide  information 
concerning  how  to  locate  and  retrieve 
the  roll(s)  of  film  containing  the 
information  of  interest.  The  researcher 
is  responsible  for  retrieving  and 
examining  the  roii(s).  Unless  a 
researcher  requires  assistance  in 
learning  how  lo  operate  microfilm 
reading  equipment,  the  researcher  is 
expected  to  install  the  microfilm  on  the 
reader.  Unless  otherwise  pennitted.  a 
researcher  is  limited  to  one  roll  of 
microfilm  at  a  time.  After  using  each 
roll,  the  researcher  is  responsible  for 
reCling  the  roll  of  microfilm  in  the 
locaJion  from  which  it  was  removed, 
unless  instructed  otherwise. 

(c)  Researchers  are  responsible  for 
complying  with  provisions  of  the 
Copyright  Act  (Title  17.  United  States 
Code)  which  governs  the  making  and 
Liss  of  electrostatic  copies  or  other 
reproductions  of  copyrighted  materials. 

12.  Section  1254.14  is  revi.-,ed  to  read 
as  follows: 

§  1 254. 1 4    Restrictions  on  using  microfilm 

readers. 

(a)  Use  of  the  microfilm  readers  in  the 
National  Archives  Building  will  be  on  a 
first-come,  first-served  basis.  When 
other  researchers  are  waiting  to  use  a 
microfilm  reader,  a  3-hour  limit  may  be 
placed  on  using  a  reader.  After  3  hours 
of  machine  use.  the  researcher  may  sign 
the  -.vTifipn  fist  for  an  additional  3-hour 
period. 

(h)  The  number  of  researchers  in  the 
microfilm  research  room  in  the  National 
.'Archives  Building  will  be  limited,  for 
fire  safety  reasons,  to  those  researchers 
assigned  a  microfilm  reader. 

(c)  Directors  of  regional  archives  may 
permit  reservations  for  use  of  microfilm 
readers  and  set  time  limits  on  use  to 
meet  local  circumstances.  Rules  for  use 
will  be  posted  in  the  research  room. 

13.  Section  1254.16  is  revi.sed  to  read 
as  follows: 

§  1254.1 6    Prevention  of  damage  to 
documents. 

(a)  Researchers  must  e.xercise  all 
possible  care  to  prevent  damage  to 
documents. 

(b)  Documents  may  not  be  used  at  a 
desk  where  there  is  food  or  liquid  or 
where  an  ink  pen  is  being  used.  Only 
pencils  may  be  used  in  research  rooms 
where  original  documents  are  used. 


(c)  Documents  must  not  be  leaned  on. 
written  on,  folded  anew,  traced,  or 
handled  in  any  way  likely  to  cause 
damage. 

(d)  Docum.ents  must  be  identified  for 
reproduction  only  with  a  paper  tab 
provided  by  .NAR.\.  Documents  may  not 
be  fastened  with  paper  clips  or  rubber 

bands. 

(e)  Micmfihn  must  be  carefully 
removed  from  and  returned  to  the 
proper  microfilm  boxes.  Care  must  be 
taken  loading  and  unloading  microfilm 
from  microfilm  readers.  Damaged 
microfilm  must  be  reported  to  the 
research  room  attendant  as  soon  as  it  is 
discovered. 

(0  Exceptionally  valuable  or  ft-agile 
documents  may  be  used  only  under  the 
conditions  specified  by  the  research 
room  attendant. 

§1254.22    [Redesignated  as  §1254.17] 

14.  Sectitm  1254.22  is  redesignated  as 
§  1254.17  and  revised  to  read  as  follows: 

§1254.17    Keeping  documents  in  order. 

A  researcher  must  keep  unbound 
documents  in  the  order  in  which  they 
are  delivered  to  hi.m.'her.  Documents 
that  appear  to  be  in  disorder  must  not 
be  rearranged  by  the  researcher,  but 
must  be  referred  to  the  research  room 
attendant.  Researchers  may  use  onlv  one 
folder  at  a  time.  Researchers  are  not    • 
allowed  to  remove  documents  from 
more  than  one  container  at  a  time. 
Researchers  should  bring  to  the 
attention  of  the  research  room  attendant 
microfilm  put  in  the  wrong  box  or  file 
cabinet. 

15.  In  §  1254.20,  paragraph  (a)  is 
revised  to  read  as  follows: 

§1254.20    Conduct 

(a)  Regulations.  Researchers  are 
subject  to  the  provisions  of  part  1280  of 
this  chapter  and  to  all  rules  and 
regulations  issued  and  posted  or 
distributed  by  a  facility  director 
supplement-ng  subpart  B  of  this  part. 
including  rules  on  the  use  of  NARA 
equipment.  Eating,  drinking,  and 
chewing  gum  in  a  research  room  are 
prohibited.  Smoking  is  prohibited 
except  in  designated  smoking  areas. 
Loud  talking  and  other  activities  likely 
to  disturb  other  researchers  are  ako 
prohibited.  Persons  desiring  to  use 
typewriters,  computers,  sound  recording 
devices,  or  similar  equipm.ent  must 
work  in  areas  designated  by  the  research 
room  attendant. 


16.  The  section  heading  of  §  1254,26 
and  paragraphs  (a),  (b),  (d),  (f),  and 
(h)(1)  are  revised  to  read  as  follows: 


§1254.26    Additional  rules  for  use  of 
certain  research  rooms  In  NARA  facilities  in 
the  Washington.  DC,  area. 

(a)  .Admission  to  research  rooms  in 
die  National  Archives  Building,  the 
Washington  National  Records  Center, 
and  the  National  Archives  at  College 
Park  facility  at  which  original 
documents  are  made  available  is  limited 
to  individuals  examining  and/or 
copying  docum.ents  and  other  materials 
in  the  custody  of  the  National  Archives 
and  Records  Administration.  Children 
under  the  age  of  16  will  not  be  admitted 
to  these  research  rooms  unless  they 
have  been  granted  research  privileges  or 
are  granted  an  exception  to  this 
provision  to  view  .specific  documents 
that  a  parent  or  other  accompanying 
adiih  researcher  is  using.  The  e.xception 
will  begrantcd  by  the  Director  of  the 
User  Senices  Division  for  a  child  who 
is  able  to  read  and  who  will  be  closely 
supervised  by  the  adult  researcher  while 
in  the  research  room.  Normally,  such  a 
child  will  be  admitted  only  for  the  short 
period  required  to  view  the  documents. 
Unless  otherwise  permitted,  children 
under  the  age  of  16  who  have  been 
granted  special  permission  to 
accompany  an  adult  using  records  mny 
not  actively  participate  in  research 
activities,  e.g..  removing,  copying,  or 
refiling  documents.  Students  under  the 
age  of  16  who  wish  to  perform  research 
on  original  documents  nuist  apply  i.n 
person  to  the  Director  of  the  User 
Services  Division  and  p;-esent  a  letter  of 
reference  from  a  teacher.  Such  students 
may  contact  the  National  Archives  by 
phone  or  letter  in  advance  of  their  visit 
to  discuss  their  eligibility  for  research 
privileges.  Students  under  the  age  of  16 
who  brave  been  granted  research  . 

pri\  ileges  will  be  required  to  be  * 

accompanied  in  tlie  research  room  by  an 
adult  with  similar  privileges,  unless  the 
Director  of  the  User  Services  Division 
specifically  waives  this  requirement 
with  respect  to  individual  researchers, 
(b)  The  procedures  in  paragraphs  (c) 
through  (g)  of  this  section  applv  to  all 
research  rooms  in  the  Natior.bl  Vrchives 
Building  (except  the  Microfilni  Research 
Room);  the  Suitland  Research  Room  in 
the  Washington  National  Records 
Center;  and  the  research  rooms  in  the 
National  Archives  at  College  Park. 
These  procedures  are  in  addition  to  the 
procedures  specified  elsewhere  in  this 
part. 
*        •        *        *        « 

(d)  Researchers  must  present  a  valid 
researcher  identification  card  to  the 
guard  or  research  room  attendant  on 
entering  the  room.  All  researchers  are 
required  to  sign  each  day  the  research 
room  registration  sheet  at  the  entrance 
to  the  research  room.  Researchers  will 
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Federal  I 


also  record  the  time  they 
research  room  at  the  en 
that  day.  Researchers  are 
sign  in  or  out  when  leav 
temporarily. 


leave  the 
d|of  the  visit  for 

not  required  to 
i  [ig  the  area 


and 


(0  NARA  will  furnish 
without  charge,  pencils 
marked  lined  and  unlinetl 
and  notecards,  for  use  in 
rooms.  Pencils  and  unus 
and  notecards  should  be 
research  room  attendant 
the  day. 
*        *         *         *        • 

(h)'   *   * 

(1)  Use  of  NAR.'\  viewihg 
listening  equipment  in  th  b 
room  is  prov  ided  on  a  fir  it 
served  basis.  When  other  ; 
use  the  equipment,  a  thre  s 
may  be  imposed  on  the  u$e 
equipment. 


o  researchers, 
specially 
notepaper 
the  research 
d  notepaper 
returned  to  the 
t  the  end  of 


and 

research 
-come-first- 
are  waiting  to 
hour  limit 

of  the 


17.  Section  1254.27  is 
revising  the  section  headi  ng 
removing  from  paragraph 
"National  Archives  field 
adding  in  its  place  the  tit 
archives."  by  revising  paifcgraph 
removing  from  paragraph 
(c)(3)  the  title  "chief  of  th 
administering  the  researc  i 
adding  in  its  place  the  tit 
and  by  revising  the  introductory 
paragraph  (f)  and  paragra  ih 
(0(6)  to  read  as  follows 


§  1254.27    Additional  rules  for  use  of 
certain  research  rooms  in  FiKleral  records 
centers,  regional  archives,  ^d  Presidential 
libraries. 


fb)  Researchers  must 
researcher  identification 
guard  or  research  room 
entering  the  room.  All 
required  to  sign  each  day 
room  registration  sheet  at 
to  the  research  room 
to  do  so.  researchers  also 
leaving  the  research  room 
Researchers  are  not  requi 
or  out  when  leaving  the 
temporarily  or  at  the  end 


(f)  Researchers  may  use 


service  copiers  or  authorii)d 
paper-to-paper  copiers  to 
documents  in  accordance 
document  handling  instrufct 
after  review  of  the  docume  nt 
research  room  attendant  tc 
their  suitability  for  copyi 
director  or  the  senior  archjv 
in  the  research  room  will 
determination  of  suitabilit  f  if  requested 
by  the  researcher.  The  foil  >wing  types 
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^mended  bv 
.  by 
(a)  the  title 
)ranch"  and 
regional 

(b),  by 
c)(2)  and 
branch 
room"  and 
"director," 
text  of 
s  (f)(3)  and 


pr  'sent 


ca 


a  valid 
rd  to  the 
on 
are 
he  research 
he  entraiice 
instructed 
!  ign  out  v-hen 
for  the  day. 
to  sign  in 


at  endant 
res  sarchers 


Wh«  re 


r?d 


area 


(  f  the  day. 


'viARA  self- 
personal 
(  opv 

viih  NARA 

ions  and 

s  by  the 

determine 

;.  The 

ist  on  duty 
view  the 


of  documents  are  not  suitable  for 
copying  on  a  self-service  or  personal 
copier: 

»        •         »        •        • 

(3)  Documents  larger  than  the  glass 
copy  plate  of  the  copier; 

*        •         •        »        » 

(6)  Documents  which,  in  the 
judgement  of  the  research  room 
attendant,  are  in  poor  physical 
condition  or  which  may  be  subject  to 
possible  damage  if  copied. 

18.  Section  1254.35  is  added  to  read 
as  follows: 

§  1254.35    Presidential  records  and  Nixon 
Presidential  materials. 

Access  to  Presidential  records 
transferred  to  NARA  is  governed  by  36 
CFR  part  1270.  Access  to  the  Nixon 
Presidential  materials  is  governed  by  36 
CFR  part  1275. 

19.  Section  1254.36  is  revised  to  read 
as  follows: 

§1254.36    Donated  historical  materials. 

The  public  use  of  donated  historical 
materials  is  subject  to  restrictions  on 
their  use  and  availability  as  stated  in 
writing  by  the  donors  or  depositors  of 
such  materials  and  other  restrictions 
imposed  by  statute.  (Researchers  are 
encouraged  to  confer  with  the 
appropriate  director  or  reference  staff 
member  on  any  question  of  copyright.) 
In  addition,  use  is  subject  to  all 
conditions  specified  by  the  Archivist  of 
the  United  States  for  purposes  of 
archival  preservation. 

20.  Section  1254.40  is  revised  to  read 
as  follows: 

§  1254.40    Access  to  national  security 
information. 

(a)  Declassification  of  and  public 
access  to  national  security  information 
and  material,  hereinafter  referred  to  as 
"classified  information"  or  collectively 
ti^rmed  "information"  is  governed  by 
Executive  Order  12356  of  April  2.  1982 
(3  CFR,  1982  Comp..  p.  166),  the 
implementing  Information  Security 
Oversight  Office  Directive  Number  1  of 
June  22,  1982  (47  FR  27836.  June  25. 
1982)  and  the  Freedom  of  Information 
.^ct  (5  U.S.C.  552). 

(b)  Public  access  to  documents 
declassified  in  accordance  with  this 
regulation  may  be  restricted  or  denied 
for  other  reasons  under  the  provisions  of 
5  U.S.C.  552(b)  for  accessioned  agency 
records:  36  CFR  1254.36  for  donated 
historical  materials;  44  U.S.C.  2201  et 
seq.  and  36  CFR  part  1270  for 
Presidential  records;  and  44  U.S.C.  2111 
note  and  36  CFR  part  1275  for  Nixon 
Presidential  materials. 


§1254.42    [Redesignated  as  §1260.2] 

21.  Section  1254.42  is  redesignated  as 
§  1260.2  in  subchapter  D  of  this  chapter. 

22.  In  §  1254.48,  paragraphs  (a)  and 
(c)  are  revised  to  read  as  follows: 

§  1254.48    Access  by  historical  researchers 
and  former  Presidential  appointees. 

(a)  Access  to  classified  information 
may  be  granted  to  U.S.  citizens  who  are 
engaged  in  historical  research  projects 
or  who  previously  occupied  policy- 
making positions  to  which  they  were 
appointed  by  the  President.  Persons 
desiring  permission  to  examine  material 
under  this  special  historical  researcher/ 
Presidential  appointees  access  program 
should  contact  NARA  at  least  4  months 
before  they  desire  access  to  the 
materials  to  permit  time  for  the 
responsible  agencies  to  process  the 
requests  for  access.  NARA  will  inform 
requesters  of  the  agencies  to  which  they 
will  have  to  apply  for  permission  to 
examine  classified  information, 
including  classified  information 
originated  by  the  White  House  or 
classified  information  in  the  custodv  of 
the  National  Archives  which  was 
originated  by  a  defunct  agency. 
*        *         «        «        • 

(c)  To  protect  against  the  possibility  of 
unauthorized  access  to  restricted 
documents,  a  director  may  issue 
instructions  supplementing  the  rr?search 
room  rules  provided  in  subpart  B. 

23.  Section  1254.50  is  revised  to  read 
as  follows: 

§1254.50    Fees. 

NARA  will  charge  requesters  for 
copies  of  declassified  documents 
according  to  the  fees  hsted  in  §  1258.12 
of  this  chapter. 

24.  In  §  1254.70,  paragraph  (b)  is 
revised  to  read  as  follows: 

§  1254.70    NARA  copying  services. 

***** 

(b)  In  order  to  preserve  the  original 
documents,  documents  which  are 
available  on  microfilm  or  other  alternate 
copy  will  not  be  copied  by  other  means 
as  long  as  a  legible  copy  (electrostatic, 
photographic,  or  microfilm)  can  be 
made  from  the  microfilm. 

25.  In  §  1254.71,  paragraphs  (a),  (b)(1), 
(b)(2)(i),  (d)(3).  (d)(6),  (f).  and  (g)(1)  are 
revised  to  read  as  follows: 

§1254.71     Researcher  use  of  the  self- 
service  card-operated  copiers  in  the 
National  Archives  Building,  the  Washington 
National  Records  Center  and  the  National 
Archives  at  College  Park. 

(a)  General.  Self-service  card-operated 
copiers  are  located  in  research  rooms  in 
the  National  Archives  Building,  the 
Suitland  Research  Room  in  the 
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Washington  National  Records  Center, 
iiixd  the  National  Archives  at  CoHogo 
Park.  Other  copiers  set  aside  for  use  b> 
resen-ation  are  located  in  designated 
research  areas.  Procedures  for  use  arc 
t'litlined  in  paragraphs  (b)  through  (g)  of 
this  section. 

(b)*  •  • 

(1)  Copiers  located  in  research  rooms 
t!i  the  National  Archives  Building,  the 
Suitland  Research  Room  in  the 
Washington  National  Records  Center, 
and  the  National  Archives  at  Collrge 
Park  may  be  used  until  15  minutes  prior 
to  closing  of  the  research  room.  There  is 
a  five-minute  time  limit  on  these  copiers 
uhen  others  are  waiting  to  use  the 
copier.  Researchers  using  microfdm 
reader-printers  may  be  limited  to  throe 
copies  when  others  are  waiting  to  usp 
the  madiine.  Researchers  wishing  to 
copy  large  quantities  of  documents 
should  see  a  staff  member  in  the 
ri'search  room  to  reserve  a  copier  for  ati 

•  xlended  time  period. 

(2)-   •   * 

|i)  A  copier  may  be  resened  for  one 
hour  at  a  time  in  the  textual  research 
room  in  the  National  Archives  Building 
and  the  National  Archives  at  College 
Park  and  for  one-half  hour  at  a  time  in 
the  Microfdm  Research  Room  in  the 
National  Archives  Building  and  in  thf; 
Suitland  Research  Room  irt  the 
Washington  National  Records  Center. 
Another  appointment  may  be  reserved 
after  completing  the  scheduled 
appointment.  The  appointment  may  be 
forfeited  if  the  researcher  does  not  arrive 
within  10  minutes  after  the  scheduled 
lime 

•  •        •         •        » 

(dl  *  •  ♦ 

(3)  Documents  larger  dian  the  glass 
copy  plate  of  the  copier; 

•  *         •         •        » 

(Gj  Documents  which,  in  the 
judgement  of  the  research  room 
attendant,  are  in  poor  physical 
condition  or  which  may  be  subject  to 
possible  damage  if  copied. 

(0  Purchasing  debitcards  for  copiers. 
Researchers  may  use  cash  to  purchase  a 
debitcard  from  a  vending  machine 
during  the  hours  tliat  self-service 
copiers  are  in  operation.  Additionally, 
debitcards  may  be  purchased  with  cash, 
check,  money  order,  credit  card,  or 
funds  from  an  active  deposit  account 
from  the  Cashier's  Office  located  in 
room  G-1  of  the  National  Archives 
Building  between  the  hours  of  8:45  a.m. 
ttnd  4:30  p.m.,  Monday  through  Friday, 
except  Federal  holidays.  During  the 
evening  and  weekend  hours,  the 
research  room  supervisor  can  make 
cliange  for  $20  or  less.  The  debitcard 
will,  when  inserted  into  the  copier. 


enable  the  user  to  make  copies,  for  the 
appropriate  fee.  up  to  the  value  on  the 
debitcard.  Researchers  may  add  value  to 
the  debitcard  by  using  the  vending 
machine.  The  fee  for  self-ser\ice  copies 
is  found  in  §  1258.12  of  this  chapter, 
(g)*   •   • 
k     ( 1 )  To  obtain  a  refund  of  any  unused 
amount  on  a  debitcard.  a  reseiu-cher 
must  bring  the  debitcard  to  the  Cashier's 
Office  in  room  G-1  of  the  National 
Archives  Building.  Cash  refunds  for 
debitcards  are  currently  limited  to 
$20.00  or  less.  Refunds  due  for  more 
than  S20.00  are  currently  paid  by  U.S. 
Treasiu-y  check  in  approximately  6-B 
weeks.  Refunds  due  on  debitcards 
obtained  using  credit  cards  will  be  made 
by  issuing  a  credit  of  the  refund  amount 
to  the  credit  card.  Refunds  due  on 
debitcards  obtained  using  funds  from  a 
deposit  account  will  be  made  by 
crediting  the  refund  to  the  deposit 
account. 
•         ♦•»•■ 

2(i.  St^ction  1254.72  is  revised  to  read 
as  follows: 

§  1254.72    Information  al)out  documents. 

(a)  Upon  request,  overall  information 
pertaining  to  holdings  or  about  specific 
documents  will  be  furnished,  provided 
that  the  time  required  to  furnish  the 
information  is  not  excessive,  and 
provided  that  the  information  is  not 
restricted  (see  subpart  C  and  subpart  D| 

f")  When  so  specified  by  a  dirfjctor. 
requests  must  be  made  on  prescribed 
forms.  Such  forms  will  be  approved  bv 
OMB  as  information  collections  and 
will  bear  the  approved  control  numlxsr. 

27.  Section  1254.74  is  revised  to  read 
as  follows: 

§  1254.74    Information  from  documents. 
Normally,  infonnation  contained  in 
the  documents  will  be  frimishcd  in  the 
form  of  photocopies  of  the  documents, 
subject  to  the  provisions  of  §  1254.70 
N.^RA  will  certify  facts  and  make 
athninistrative  determinations  on  the 
basis  of  archives,  or  of  FRC  records 
when  appropriate  officials  of  other 
agencies  have  authorized  NAR.\  to  d«i 
so.  Such  certifications  and 
determinations  will  be  authenticated  by 
the  seal  of  NAR.'X.  the  National  Archives 
of  the  United  States,  or  the  transferring 
agency,  as  appropriate. 

28.  Section  1254.76  is  revised  to  read 
as  follows: 

§  1254.76    Certification  of  copies. 

The  responsible  director,  or  any  ot  his 
or  her  superiors,  the  Director  of  the 
Federal  Register,  and  their  designees  .ire 
authorized  to  certify  copies  of 
•  locuments  as  true  copies. 


29.  Section  1254.S0  is  amended  by 
re\ising  paragraph  fa)  to  read  as  follows; 

§1254.90    General. 

(a)  This  subpart  e.stablishes  rules  arid 
procedures  governing  the  use  of 
privately  owned  microfdm  equipment 
to  film  archival  records  and  donated 
historical  materials  in  the  National 
Archives  Building,  the  Washington 
National  Records  Center,  the  regional 
archives,  and  the  Presidential  libraries 
•        •        •         •        « 

30.  Section  1254.92  is  amended  by 
revising  the  section  heading  and 
paragraph  (a),  redesignating  paragraphs 
(c)(5).  (c)(5T(i).  (c)(5)(ii),  and  (c)(6)  as 
paragraphs  (d).  (d)(1).  (d)(2).  and  (e). 
respectively,  and  revising  redesignated 
paragraph  (d)(2)  to  read  as  follows: 

§  1 254.92    Requests  to  microfilm  records 
and  donated  historical  materials. 

(a)  Requests  to  microfilm  archival 
records  or  donated  historical  materials 
(except  donated  historical  materials 
under  the  control  of  the  Office  of 
Presidential  Libraries)  in  the  National 
Arc;hives  Building,  the  Washington 
National  Records  Center,  or  the  regional 
archives  must  be  made  in  writing  to  the 
Assistant  Archivist  for  the  National 
Archives  (NN).  NARA,  Washington.  DC 
20408.*Requests  to  microfilm  records  or 
donated  historical  materials  in  a 
Presidential  library  or  donated  historical 
materials  in  the  National  Archives 
Building  under  the  control  of  the  Office 
of  Presidential  Libraries  must  be  made 
in  writing  to  the  Assistant  Archivist  for 
Presidential  Libraries  (N'L),  NARA, 
Washington.  DC  20408.  OMB  control 
number  3095-0017  has  been  assigned  to 
the  information  coIlecti«)n  contained  in 
this  section. 


(d)  "  •  • 

(2)  If  the  original  documents  arc^ 
donated  historical  materials,  the 
requester  must  agree  to  include  on  the 
film  this  statement:  "The  documents 
reproduced  in  this  publication  are 
donated  historical  materials  from  (name 
of  donor)  in  the  custody  of  the  (name  of 
Presidential  librar>'  or  National 
Archives).  The  National  Archives 
administers  them  in  accordance  wilii 
the  requirements  of  the  donor's  deed  of 
gift  and  the  U.S.  Copyright  Law.  Title 
17.  U.S.C". 


§1254.96    [Amended] 

31.  In  section  1254.96.  the  word 
"evluation"  in  paragraph  (a)  is  cnrrectt^d 
to  read  "evaluation." 
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PART  1260— OECLASSIRCATION  OF 
AND  PUBLIC  ACCESS  TO  NATIONAL 
SECURITY  INFORMATION 

32.  The  authority  citatic  n  for  part 


1260  continues  to  read  as 


Authority:  44  U.S.C.  2104()  );  Executive 
Order  123356  of  April  2,  198^  (3  CFR  1982 
Qjmp.,  p.  166). 

§  1 28a2    [Redesignated  f ro(Li  1 254.42] 

33.  Section  1260.2  is  rec  esignated 
from  §  1254.42  of  this  chapter. 

Dated:  May  27,  1394. 
Trudy  Huskamp  Peterson, 
Acting  Archivist  of  the  UnitedStates. 
|FR  Doc.  94-13636  Filed  6-3-  94;  8:45  am) 
BILLING  CODE  75?5-01-W 


ollows: 


ENVIRONMENTAL  PROTifCTiON 
AGENCY 

40  CFR  Part  63 
IAD-fRL-4892-5] 

National  Emission  Standards  for 
Hazardous  Air  Pollutants  lor  Source 
Category:  Organic  Hazartlous  Air 
Pollutants  From  the  Synthetic  Organic 
Chemical  Manufacturing  Ifidustry  and 
Other  Processes  Subject  i  o  the 
Negotiated  Regulation  for  Equipment 
Leaks;  Determination  of  h  ACT  "Floor" 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 


1992.  the 


SUMMARY:  On  December  31 
EPA  proposed  standards  to  regulate  the 
emissions  of  certain  organi ;  hazardous 
air  pollutants  from  synthet  c  orgai 
chemical  manufacturing  in  instry 
(SOCMl)  production  procej  ses  and 
seven  other  processes  whiiii  are  part  of 
major  sources  under  sectioi  i  112  of  the 
Clean  Air  Act  as  amended  n  1990  (the 
Act).  This  rulemaking  is  conmonly 
called  the  Hazardous  Orgai  ic  NESHAP 
or  the  HON.  In  the  final  act  on  regarding 
the  December  31,  1992  pro  losal,  which 
was  signed  on  February  28  1994,  and 
published  in  the  Federal  Ri  igister  on 
April  22,  1994,  EPA  deferr«  d  taking 
final  action  regarding  provi  sions 
applicable  to  medium  stora  je  vessels 
due  to  the  need  to  resolve  a  i  issue  of 
statutory  interpretation  of  s  jction 
112(d)(3)(A)  of  the  Act.  On  vlarch  9, 
1994.  EPA  reopened  the  co;  nment 
period  to  request  additiona  comment 
on  the  appropriate  interpre  ation  of  this 
statutory  provision  and  the  effect  of  that 
interpretation  on  the  appro  iriate  control 
requirements  for  medium  s  orage 
vessels  at  facilities  subject  1 3  the  HON. 

This  action  announces  EI  A's  final 
decision  regarding  the  inter  aretation  of 


Clean  Air  Act  section  112(d)(3)(A)  for 
purposes  of  the  HON  and  the  final 
decision  regarding  control  provisions 
applicable  to  medium  storage  vessels  in 
SOCMI  facilities  subject  to  the  HON. 
The  decision  announced  in  this  action 
regarding  the  interpretation  of  Clean  Air 
Act  section  112(d)(3)(A)  for  purposes  of 
the  HON  will  be  presumptively 
followed  in  subsequent  MACT 
rulemakings,  but  it  will  not  be  binding. 
Although  EPA  believes  that  Congress 
intended  one  interpretation — referred  to 
as  the  "Higher  Floor  Interpretadon" — in 
Clean  Air  Act  section  112(d)(3)(A),  EP.A 
also  believes  that  the  Agency  retains 
discretion  in  important  respects  in 
setting  Floors  for  MACT  standards.  EPA 
intends  to  exercise  its  discretion,  within 
the  statutory  framework,  to  promulgate 
^MCT  standards  that  best  serve  the 
public  interest. 
EFFECTIVE  DATE:  June  6,  1994. 

See  SUPPLEMENTARY  INFORMATION 
section  concerning  judicial  review. 
ADDRESSES:  Dockets.  The  following 
dockets  contain  supporting  information 
used  in  developing  the  proposed 
provisions.  Docket  Number  A-90-19 
contains  general  information  used  to 
characterize  emissions  and  control  costs 
for  the  industry  and  Docket  A-90-21 
contains  information  on  storage  vessels. 
These  dockets  are  available  for  pubUc 
inspection  and  copying  between  8  a.m. 
and  4  p.m.,  Monday  through  Friday,  at 
the  EPA's  Air  and  Radiation  Docket  and 
Information  Center,  Waterside  Mall, 
room  M1500,  401  M  Street  S\V.. 
Washington,  DC  20460.  A  reasonable  fee 
may  be  charged  for  copying. 
FOR  FURTHER  INFORMATION  CONTACT:  On 
technical  issues.  Dr.  Janet  S.  Meyer, 
Standards  Development  Branch, 
Emission  Standards  Division  (MD-13), 
U.S.  Environmental  Protection  Agency. 
Office  of  Air  Quality  Planning  and 
Standards,  Research  Triangle  Paric, 
North  Carolina  27711,  telephone 
number  (919)  541-5254.  For  further 
information  on  the  legal  issue  addressed 
in  this  notice,  contact  Michael  S.  Winer, 
Assistant  General  Counsel,  Air  and 
Radiation  Division  (2344),  Office  of 
General  Counsel,  Environmental 
Protection  Agency,  401  M  Street  SW., 
Washington,  DC  20460,  telephone 
number  (202)  260-7606. 

SUPPLEMENTARY  INFORMATION: 
ludicial  Review 

Under  section  307(b)(1)  of  the  Clean 
Air  Act  (CAA),  judicial  review  of  the 
actions  taken  by  this  document  is 
available  only  on  the  filing  of  a  petition 
for  review  in  the  U.S.  Court  of  Appeals 
for  the  District  of  Columbia  Circuit 
within  60  days  of  today's  publication  of 


this  rule.  Under  section  307(b)(2)  of  the 
CAA,  the  requirements  that  are  subject 
to  today's  document  may  not  be 
challenged  later  in  civil  or  criminal 
proceedings  brought  by  EPA  to  enforce 
these  requirements. 

Public  Comment:  Approximately  55 
comment  letters  were  received  in 
response  to  the  March  9, 1994  (59  FR 
11018)  reopening  of  the  comment 
period.  The  majority  of  these  letters 
were  from  industries  or  industrial  trade 
associations,  arguing  in  favor  of  the  less 
stringent  "Lower  Floor  Interpretation." 
Environmental  groups.  State  or  local 
governments  and  labor  unions  argued 
almost  uniformly  in  favor  of  the  more 
stringent  "Higher  Floor  Interpretation." 
The  EPA  considered  all  public 
comments  in  framing  the  final  policy  for 
MACT  floor  determination  and  in 
selection  of  the  requirements  for 
medium  storage  vessels.  The  major 
issues  raised  by  the  comments  are 
addressed  in  this  preamble.  The  EPA's 
responses  to  all  the  comments  can  be 
foimd  in  docket  A-9Q-19,  Subcategorv 
VI-B. 

1.  Summary  of  Decision  on  MACT  Floor 
Determination 

This  section  describes  EPA's  decision 
with  respect  to  the  interpretation  of 
Clean  Air  Act  section  112(d)(3)(A)  for 
purposes  of  this  rulemaking.  As  set  forth 
in  more  detail  below,  EPA  believes  that 
one  of  the  interpretations  of  section 
112(d)(3)(A)— referred  to  as  the  "Higher 
Floor  Interpretation"— is  the  better  and 
more  natural  reading  of  the  statutory 
language. 

A.  Background 

Section  112(d)(3)  of  the  Clean  Air  Act 
provides  that  Emissions  standards 
promulgated  imder  this  subsection  for 
existing  sources  •   •   *  shall  not  be  less 
stringent  •  *  *  than — 

(A)  The  average  emission  limitation 
achieved  by  the  best  performing  12 
percent  of  existing  sources  *  *  *  42 
U.S.C.  section  7412(d)(3).  Existing 
sources  for  which  the  Administrator 
lacks  emissions  information  and  those 
that  have  recently  achieved  LAER  are 
excluded  from  consideration.  Id.  (For 
categories  or  subcategories  with  fewer 
than  30  sources,  standards  may  not  be 
less  stringent  than  "the  average 
emission  hmitation  achieved  by  the  best 
performing  5  sources."  CAA  section 
112(d)(3)(B)).  The  minimum  level  of 
stringency  defined  by  this  language  has 
come  to  be  known  as  the  MACT  Floor. 

In  the  March  9,  1994  Federal  Register, 
EPA  published  a  notice  soliciting 
comment  on  "the  appropriate 
interpretation  of  section  112(d)C3)(A). 
Two  interpretations  of  section 
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112(d)(3)(A)  were  discussed.  Under  the 
first,  referred  to  as  the  "Higher  Floor 
Interpretation."  EPA  would  look  at 
emission  limitations  achieved  by  each 
of  the  best  performing  12  percent  of 
existing  sources,  and  average  those 
limitations.  "Average"  would  be 
interpreted  to  mean  a  measure  of  central 
tendency  such  as  the  arithmetic  mean  or 
median.  (The  arithmetic  mean  of  a  set 
of  measurements  is  the  sum  of  the 
measurements  divided  by  the  number  of 
measurements  in  the  set.  The  median  is 
the  value  in  a  set  of  measurements 
below  and  above  which  there  are  an 
equal  number  of  values,  when  the 
measurements  are  arranged  in  order  of 
magnitude). 

Under  the  second.  "Lower  Floor 
Interpretation."  EPA  would  look  at  the 
average  emission  limits  achieved  by 
each  of  the  best  performing  12  percent 
of  existing  sources,  and  take  the  lowest. 
This  second  interpretation  groups  the 
words  "average  emission  limitation" 
into  a  single  phrase,  and  asks  what 
"average  emission  limitation" 
(accounting  for  variabihty  over  time,  or 
between  different  pollutants  being 
emitted  from  a  facility)  is  "achieved  by" 
all  members  of  the  best  performing  12 
percent. 

B.  EPA 's  Interpretation  of  Section 
112(d)(3)(A) 

The  EPA  believes  that  the  "Higher 
Floor  Interpretation"  is  a  better  reading 
of  Clean  Air  Act  section  112(d)(3)(A) 
than  the  "Lower  Floor  Interpretation." 
This  conclusion  is  based  on  a  review  of 
the  statute,  legislative  history  and 
comments  received  in  response  to  EPA's 
March  9  notice. 

1 .  The  Statutory  Language 

Section  112(d)(3)(A)  requires  diat 
standards  be  no  less  stringent  than 
'•  *  *  the  average  emission  Hmitation 
achieved  by  the  best  performing  12 
percent  of  existing  sources  *   *   *".  The 
EPA  believes  that  the  most  natural  and 
straightforward  reading  of  this  language 
would  have  EPA  first  determine  the 
emission  limitations  achieved  by 
sources  within  the  best  performing  12 
percent,  and  then  average  those 
limitations.  This  is  the  method 
described  above  as  the  "Higher  Floor 
Interpretation." 

The  EPA  believes  that  if  Congress  had 
intended  the  Lower  Floor  Interpretation, 
language  other  than  that  actually  used 
in  section  112(d)(3)(A)  would  have  been 
far  more  natural.  For  example,  Congress 
could  easily  have  expressed  the  Lower 
Floor  Interpretation  by  requiring 
standards  to  be  no  less  stringent  than 
"the  emission  limitation  achieved  by  all 
sources  within  the  best  performing  12 


percent."  Similarly,  Congress  could 
have  required  standards  to  be  no  less 
stringent  than  "the  average  emission 
limitation  achieved  by  the  worst 
performing  member  of  the  best 
performing  12  percent,"  or  "the 
emission  limitation  (averaged  over  time 
to  take  account  of  variability  in  the 
effectiveness  of  control)  achieved  by  all 
sources  within  the  best  performing  12 
percent."  Any  of  such  phrases  would 
have  been  a  more  natural  way  to  convey 
the  Lower  Floor  Interpretation  than  the 
language  Congress  chose.  However,  the 
actual  language  of  section  112(d)(3)(A) 
provides,  in  straightforward  fashion, 
that  standards  may  be  no  less  stringent 
than  the  "average  emission  hmitation 
achieved  by  the  best  performing  12 
percent  *   *   *".  To  glean  the  Lower 
Floor  Interpretation  from  this  language 
is  a  strain;  words  and  concepts  not  set 
forth  in  the  statute  must  be  added  or 
inferred. 

The  language  of  section  1 12(d)(3)(B) 
makes  this  point  even  clearer.  That 
section  requires  that  standards  for 
existing  sources  in  categories  or 
subcategories  with  fewer  than  30 
sources  be  no  less  stringent  than 

The  average  emission  limitation  achieved 
by  the  best  performing  5  sources  •   •   • 

42U.S.C.  7412(d)(3)(B).  If  an 
interpretation  parallel  to  the  Lower 
Floor  Interpretation  were  intended,  it 
would  have  been  more  natural  for  this 
provision  to  read  "the  emission 
limitation  achieved  by  the  5th  best 
performing  source." 

2.  The  Legislative  History 

The  legislative  history  lends  strong 
support  to  the  view  that,  in  passing 
section  112(d)(3)(A),  Congress  intended 
the  Higher  Floor  Interpretation. 

On  the  House  side,  the  language  that 
would  eventually  become  section 
112(d)(3)(A)  was  offered  as  a 
compromise  amendment  by  Rep. 
Dingell  on  the  House  Floor  on  May  23. 
1990.  (The  language  of  the  amendment 
was  identical  to  section  112(d)(3)(A)  as 
ultimately  enacted  into  law;  only  the 
numbers  were  different).  Rep.  Dingell 
yielded  time  to  Rep.  Collins  "for 
purposes  of  e.xplaining  the 
amendment"  Legislative  Histor>'  of 
1990  CAA  Amendments  at  2896.  In 
doing  so.  Rep.  Collins  noted  that  she 
had  originally  supported  slightly  more 
stringent  numbers  than  those  included 
in  the  amendment,  and  that  under  her 
original  proposal 

The  average  of  emissions  from  the  10 
percent  cleanest  sources  would  be  the  MACT 
standard.  In  cases  where  there  are  less  than 
30  sources  in  a  category  or  subcategory',  the 


average  of  the  3  cleanest  sources  would 
determine  the  standard. 

Id.  She  went  on  to  explain  that  under 
the  compromise  amendment  introduced 
by  Rep.  Dingell 

MACT  for  existing  stationary  sources 
would  be  the  average  of  the  best  15  [percenti 
of  technologies  within  each  cat^or>-  or 
subcategory.  For  categories  or  subcategories 
where  there  are  less  than  30  sources,  the 
standard  is  based  on  the  average  emissions 
from  the  best  perform i.ig  5  sources. 

Legislative  History  of  1990  CAA 
Amendments  at  2897. 

Rep.  Colhns'  formulations  are 
consistent  with  the  Higher  Floor 
Interpretation,  not  the  Lower.  The 
"average  of  the  3  cleanest  sources" 
cannot  mean,  as  the  Lower  Floor 
Interpretation  would  require,  the  level 
of  control  achieved  by  all  three  of  the 
"cleanest  sources."  Nor  can  the 
"average  of  the  best  15  [percent]  of 
technologies"  mean  a  technology  as 
good  as  that  used  by  all  sources  within 
the  top  15  percent. 

Another  discussion  of  section 
112(d)(3)  is  similar.  On  October  27. 
1990,  Sen.  Durenberger  (a  principal 
supporter  of  the  Clean  Air  Act 
Amendments)  explained  the  provision 
on  the  Senate  floor.  His  explanation  was 
as  follows: 

The  standard  may  not  be  less  stringent 
than  the  average  of  the  emission  levels 
achieved  by  the  best  performing  12  percent 
of  the  existing  sources  within  the 
category*   •   *  The  AdminisU^tor  is  to 
exclude  from  the  calculation  of  the  average 
of  top  12  percent  any  source  which  met  the 
following  conditions*   •   • 

Legislative  History  of  1990  CAA 
Amendments  at  870  (Cong.  Rec. 
S16929— Oct.  27, 1990).  The  second 
sentence  of  Sen.  Durenbei^er's 
statement,  in  particular,  is  inconsistent 
with  the  Lower  Floor  Interpretation. 
Sen.  Durenberger  makes  clear  that  the 
"average"  called  for  in  the  statute  is  of 
the  "top  12  percent,"  not  the  emission 
limitations  achieved  over  time  at  each 
individual  source. 

No  legislative  history-  was  found  that 
supports  the  Lower  Floor  Interpretation. 
The  EPA  beUeves  that  the  legislative 
history  indicates  that  individual 
legislators — including  those  central  to 
the  drafting  of  section  112(d)(3)— 
understood  the  word  "average"  to  mean 
that  once  the  emission  limitations 
achieved  by  the  best  performers  in  a 
category  had  been  determined,  those 
results  should  be  averaged.  This  is  the    ' 
method  of  the  Higher  Floor 
Interpretation,  not  the  Lower. 

3.  Issues  Raised  in  Public  Comment 

a.  Arguments  Concerning  the 
Statutory  Language. 
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achieved  by  the  best  performing  12  percent 
of  the  existing  sources  within  the 
category*  *   * 

Legislative  History  of  1990  CAA 
Amendments  at  870  (Cong.  Rec. 
S16929— Oct.  27.  1990)  (emphasis 
added).  As  also  noted  above,  when  Rep. 
Collins  introduced  the  provision  in  the 
House,  she  described  it  as  follows: 

The  average  of  emissions  from  the  10 
jiercent  cleanest  sources  would  be  the  MACT 
standard.  In  cases  where  there  are  less  than 
30  sources  in  a  category  or  subcategory,  the 
average  of  the  3  cleanest  sources  would 
determine  the  standard. 

Legislative  History  of  1990  CAA 
Amendments  at  2896  (emphasis  added) 
(describing  a  provision  with  identical 
language  but  different  numbers  than  the 
one  ultimately  enacted  into  law). 

In  EPA's  view,  the  fact  that  Congress 
did  not  use  the  words  "of  the"  in 
section  112(d)(3)(A)  is  fully  consistent 
with  standard  English.  However,  the 
fact  that  key  legislators  did  use  these 
words  in  describing  the  provision  to 
their  colleagues,  in  combination  with 
the  failure  of  those  legislators  to  use  the 
phrases  on  which  the  Lower  Floor 
Interpretation  depends,  provides  a 
strong  indication  that  Congress  intended 
the  Higher  Floor  Interpretation  in 
enacting  section  112(d)(3)(A). 

(iii)  Purpose  of  the  Word  "Average". 
Several  commenters  argued  that  the 
word  "average"  in  section  112(d)(3)(A) 
should  be  read  to  require  averaging  not 
of  emissions  from  different  sources 
within  the  top  12  percent,  but  instead  of 
emissions  from  individual  sources  at 
different  times,  or  from  different 
emission  points,  or  made  up  of  different 
HAP.  The  EPA  does  not  agree  that  the 
word  "average"  in  section  112(d)(3)(A) 
can  reasonably  be  read  to  serve  this 
purpose.  First,  such  a  reading  is 
difficult,  if  not  impossible,  to  reconcile 
with  the  provision  of  section  112(d)(3) 
establishing  a  "floor"  for  new  sources. 
Under  those  provisions,  new  source 
standards  may  not  be  less  stringent  than 

The  emission  control  that  is  achieved  in 
practice  by  the  best  conUxjIled  similar  source. 

42  U.S.C.  7412(d)(3).  Notably,  Congress 
did  not  use  the  word  "average"  in  this 
provision.  If  the  word  "average"  in 
section  112(d)(3)(A)  was  intended  to 
refer  to  averages  across  time,  or  between 
emission  points,  or  among  different 
HAP.  then  Congress  must  have  intended 
that  such  averaging  would  take  place  for 
existing  source  standards,  but  not  for 
new  source  standards.  There  is  no 
reason  to  believe  Congress  intended  this 
implausible  result. 

There  is  a  much  more  likely 
explanation:  That  to  the  extent  Congress 
contemplated  that  averaging  across 


time,  or  between  emission  points,  or 
among  HAP  would  play  a  role  in  either 
existing  or  new  source  MACT  standards, 
it  considered  the  terms  "emission 
limitation"  and  "emission  control"  fully 
adequate  to  reflect  that  fact.  In  EPA's  air 
program,  emission  limitations  have 
routinely  been  expressed  in  terms  of 
averages  across  time,  for  example, 
without  any  special  statutory  direction 
or  authority.  There  is  no  reason  to 
believe  that  Congress  would  ha\  e 
thought  tliat  special  instructions  were 
needed  to  ensure  that  EPA  continued 
this  practice,  and  even  less  reason  to 
believe  Congress  would  have  thought 
special  instructions  were  needed  with 
respect  to  existing  source  standards,  but 
not  new  source  standards. 

Furthermore,  the  legislative  historv  of 
section  1 12  casts  doubt  on  the 
interpretation  of  the  word  "average" 
offered  by  these  commenters.  When 
Congress  comprehensively  revised 
section  1 12  in  the  Clean  Air  Act 
Amendments  of  1990,  it  based  the 
revisions  in  substantial  part  on  the 
Clean  Water  Act's  effluent  guidelines 
program.  (See,  e.g..  Remarks  of  Sen. 
Durenberger.  Cong.  Rec.  S516  (January 
30.  1990)  ("•   •   •  this  approach  to 
regulation  of  toxic  air  pollutants  is  not 
without  precedent.  A  program  very 
similar  to  the  one  I  have  just  described 
has  already  been  implemented  under 
the  Clean  Water  Act").)  Under  that 
program,  certain  limits  (known  as  "BPT 
limits")  have  long  been  based  on  the 
"average  of  the  best"  performance  at 
existing  facilities.  (See  generally 
Remarks  of  Sen.  Muskie.  Lesislative 
History  of  Federal  Water  Pollution 
Control  Act  of  1972  at  169-70  ("The 
Administ'-3tor  should  establish  the 
range  of  'best  practicable'  levels  based 
upon  the  average  of  the  best  existing 
performance  by  plants  of  various  sizes. 
ages  and  unit  processes."))  In 
determining  "average  of  the  best"  under 
the  Clean  Water  Act.  EPA  has 
historically  identified  the  best 
performers  in  an  industrial  category, 
and  then  averaged  their  performances. 
This  methodology  is  consistent  with  the 
Higher  Floor  Interpretation  and  not  the 
Lower. 

(iv)  Proximity  of  the  Word  "Average" 
to  the  Words  "Emission  Limitation". 
Several  commenters  argued  that  the 
proximity  of  the  word  "average"  to  the 
words  "emission  limitation"  suggests 
that  "average"  modifies  "emission 
limitation,"  and  not  the  entire  phrase 
following  those  words.  The  EPA  does 
not  agree  with  this  argument.  In  English, 
adjectives  often  modify  not  only  the 
noun  immediately  following,  but  an 
entire  phrase.  In  the  phrase  "the  biggest 
mountain  in  North  America  climbed  bv 
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members  of  the  Washington.  D.C. 
Climbing  Club."  for  example,  the 
adjective  "biggest"  modifies  Lhe  entire 
remainder  of  the  phrase.  There  is  no 
reason  to  conclude  that  the  word 
"average"  in  section  112(d)(3)(A)  plays 
a  different  role. 

(v)  Use  of  the  Words  "Achieved  By". 
Several  commenters  argued  that  the  use 
of  the  words  "achieved  by"  in  the 
statute  indicates  that  al]  sources  within 
the  top  12  percent  must  be  achieving  the 
omission  limitations  used  to  set  the 
MACT  Floor. 

The  EPA  does  not  agree  with  this 
argument.  The  EPA  believes  the 
argument  depends  both  on  inferring  the 
presence  of  the  word  "all"  in  section 
1 12(d)(3)(A).  and  (as  discussed  above) 
on  ignoring,  or  incorrectly  construing, 
the  meaning  of  the  word  "average." 
Section  1 12(d)(3)(A)  simply  does  not 
say  "the  emission  limitation  achieved 
by  all  sources  within  the  best 
perforniing  12  percent*   *   *".  Congress' 
use  of  the  words  "achieved  by"  cannot 
reasonably  be  stretched  to  accomplish 
such  a  rewriting  of  the  statute. 

b.  Arguments  Concerning  Structure  of 
the  Statute.  Several  commenters  argued 
that  elements  of  the  statute's  structure 
support  the  Lower  Floor  Interpretation. 
For  e.xample.  some  commenters  argued 
that  the  Lower  Floor  Interpretation  best 
reflects  EPA's  authority  to  consider  cost 
and  other  factors  in  setting  standards 
more  stringent  than  MACT  Floor.  Other 
commenters  argued  that  the  Lower  Floor 
Interpretation  best  reflects  the 
distinction  between  existing  source 
MACT  and  new  source  MACT. 

The  EPA  does  not  agree  with  these 
arguments.  In  fact,  the  Higher  Floor 
Interpretation  fully  preser\es  both  of 
these  structural  elements  of  the  statute. 
With  the  Higher  Floor  Interpretation. 
just  as  with  the  Lower.  EPA  still  has 
authority  to  estabhsh  existing  source 
standards  more  stringent  than  the  Floor 
based  on  enumerated  criteria.  With  the 
Higher  Floor  Interpretation,  just  as  with 
tlie  Lower,  there  is  still  a  distinction    • 
between  the  Floor  for  e.xisting  sources 
and  the  level  of  control  required  for  new 
sources.  (Under  section  11 2(d)(3). 
standards  for  new  sources  must  be  at 
least  as  stringent  as  "the  emission 
control  that  is  achieved  in  practice  by 
the  best  controlled  similar  source"),  the 
fact  that  there  may  be  "less  distance"  to 
travel  above  the  Floor  with  the  Higher 
Floor  Interpretation  does  not  establish 
an  inconsistency  between  that 
interpretation  and  other  parts  of  <he 
statute,  nor  does  it  mean  that  the 
interpretation  is  flawed  in  any  way. 
Furthermore,  structural  arguments 
tend  to  favor  the  Higher  Floor 
biferprctation  more  strongly  than  the 


I  Lower.  Section  112  was  passed  in  its 
current  form  to  ensure  quick  and 
dramatic  reductions  in  air  to-dcs 
emissions.  Congress  was  frustrated  with 
the  slow  pace  of  toxics  control  prior  to 
1990.  and  many  members  in  part 
blamed  EPA  for  weak  controls.  See.  e.g., 
H.  Comm.  Rep.  101-190  at  150-54.  322- 
23;  S.  Rpt.  101-228  at  128-33.  The 
structure  and  purpose  of  section  112  as 
a  whole  indicates  that  section 
112(d)(3)(A)  was  Litended  to  establish  a 
stringent  minimum  level  of  control  for 
hazardous  air  pollutants. 

c.  Additional  Arguments.  Several 
commenters  argued  tliat  the  Higher 
Floor  Interpretation  would  require  EPA 
to  set  MACT  Floors  that  failed  to 
correspond  to  real-world  control 
technologies. 

The  EPA  does  not  agree  with  this 
argument.  The  EPA  believes  that  the 
argument  depends  upon  a  flawed 
premise:  That  the  word  "average"  can 
only  mean  "arithmetic  mean."  In  fact. 
there  are  a  number  of  conventional 
methods  for  determining  the  average  of 
a  data  set.  including  the  median. 
Congress  did  not  mandate  a  particidar 
method  of  determining  "average"  or 
central  tendency  in  section  112(d)(3)(A), 
and  the  choice  of  methodology — 
whether  median,  mean,  or  some  other 
measure — can  often  change  the  results 
markedly.  For  e.xample,  if  the  five 
facilities  that  make  up  the  top  12 
jicrcent  of  a  source  category  are 
achieving  reductions  equal  to  99 
percent.  98  percent,  95  percent.  94 
percent  and  93  percent,  EPA  need  not 
set  the  MACT  Floor  equal  to  the 
arithmetic  m.ean  of  these  values,  which 
is  95.8  percent.  Using  the  Higher  Floor 
Interpretation.  EPA  could  set  the  MACT 
Floor  equal  the  median  of  these  values, 
which  is  95  percent. 

This  discussion  responds  to  the  most 
significant  comments  on  legal  issues 
received  in  response  to  the  March  9. 
1994  Federal  Register  document.  Other 
comments  on  legal  issues  are  addressed 
in  item  number  VI-B-61  in  docket  A- 
90-19. 


C.  Conclusion 

The  EPA  believes  that  Congress  spoke 
with  clarity  in  section  112(d)(3)(A)  of 
the  Clean  Air  Act.  That  provision- 
requiring  standards  to  be  no  less 
stringent  than  "the  average  emission 
limitation  achieved  by  the  best 
performing  12  percent  of  existing 
sources" — lends  little  support  for  an 
interpretation  under  which  standards 
might  be  set  at  the  emiss:^  limitation 
achieved  by  the  worst  performing 
member  of  the  best  performing  12 
percent  of  existing  sources.  The 
legislative  history  offers  no  support  for 


such  an  interpretation,  and  indeed 
points  strongly  in  the  opposite 
direction.  The  EPA  believes  that  the 
Higher  Floor  Interpretation  represents 
the  best  reading  of  the  statutory 
language. 

II.  Discretion  in  Setting  Floors  for 
NLACT  Standards 

In  today's  notice,  EPA  announces  its 
conclusion  that  Congress  intended  the 
Higher  Floor  Interpretation.  The  effect 
of  this  decision,  however,  is  not  to 
identify  any  particular  number  (e.g.  the 
94th  percentile)  as  the  Floor  for  all 
MACT  standards.  EF.\  retains  discretion 
in  important  respects  in  setting  Floors 
for  MACT  standards,  and  intends  to 
exercise  its  discretion,  within  the 
statutory  framework,  to  promulgate 
MACT  standards  that  best  serve  the 
public  interest. 

EPA  believes  the  Agency  retains 
substantial  discretion,  within  the 
statutory  framework,  to  set  MACT 
Floors  at  appropriate  levels.  For 
e.xample.  because  Congress  did  not 
define  the  term  "average"  in  section 
1 12(d)(3).  or  in  the  legislative  history,  it 
implicitly  delegated  the  authority  to 
EPA  to  do  so.  The  choice  of 
methodology— whether  mean,  median, 
mode,  or  some  other  measure — can 
often  change  the  results.  (The  mean  of 
a  set  of  measurements  is  the  sum  of  the 
measurements  divided  by  the  number  of 
measurements  in  the  set.' The  median  is 
the  value  in  a  set  of  measurements 
below  and  above  which  there  are  an 
equal  number  of  values,  when  the 
measurements  are  arranged  in  order  of 
magnitude.  The  mode  is  the  value  that 
occurs  m.ost  often  in  a  set  of 
measurements).  As  some  commenters 
noted,  the  "average  of  the  best 
performing  12%"  corresponds  to  the 
94th  percentile  when  the  word 
"average"  is  construed  to  be  fhey^ 
"median."  If.  however,  "average"  is 
construed  to  be  the  "arithmetic  mean" 
or  "iTiode."  a  different  result  may 
obtain.  EPA  construes  the  wor'i 
"average"  in  section  112(d)(3)  to 
authorize  the  Agency  to  use  any 
reasonable  method,  in  a  particular 
factual  context,  of  determining  the 
central  tendency  of  a  data  set.  In 
addition.  EPA  has  discretion  to  use  its 
best  engineering  judgment  in  collecting 
and  analyzing  the  data,  and  in  assessing 
the  data's  comprehensiveness,  accuracy 
and  variability,  in  order  to  determine 
which  sotirces  achieve  the  best  emission 
reductions.  EPA  also  has  discretion  in 
determining  how  to  analyze  the  data, 
and  thus  in  determining  the  appropriate 
"a\  crage"  in  each  category'  or 
subcategorv. 
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There  are  other  importa  it 
EPA  retains  discretion  in 
floors.  For  example,  Cong 
authorized  EPA  to  subcatdgor 
categories  based  on  classei 
sizes  of  sources,  which  wi 
different  Floors  for  differe  it 
subcategories.  CAA  sectioi  i 
I 'sing  this  authority,  EPA 
standards  to  certain  characjterist 
particular  emission  units 
EPA  retains  flexibility,  for 
conclude  that  the  product! 
used  at  particular  sources 
relevant  category  are  suffitjiently 
different  from  processes  u 
sources  in  the  same  categoh' 
the  creation  of  a  new  subc<  tego: 

These  examples  are  not 
nxhausfive.  EPA  has  only 
process  of  setting  MACT 
EPA  gains  experience  in 
Floors,  other  issues  may 
require  EPA  to  exercise  its 
clotermining.  for  each  case, 
represents  the  average  emi 
limitation  achieved  by  the 
performing  12%  of  existinj 
the  best  performing  five 
categories  or  subcategories 
than  30  sources). 

III.  Precedential  Impact  oflToday's 
Determination 

In  its  March  9.  1994  doci  ment.  EPA 
.stated  that  "the  MACT  floo  ■  decision 
"   '   *  in  this  rulemaking  \\  ill  have 
broad  precedential  effect,  aid  will  be 
presumptively  followed  in  subsequent 
MACT  mlemakings."  59  FI  1 1018 
Several  commenters  object(  d  this 
statement,  arguing  that  the  ssue  of  how 
best  to  interpret  section  li;  (d)(3)(A) 
should  have  been  addressef  in  a 
separate,  generally  applical  le 
rulemaking. 

The  EPA  wishes  to  emph  jsize  that, 
although  today's  decision  concerning 
the  interpretation  of  Clean  .  Ur  Act 
section  112(d)(3)  for  purposes  of  the 
HON  will  be  precedential  fi  ir  future 
rulemakings,  it  will  not  be 
Specirically.  EPA  will  fully 
comments  on  individual  M  ^CT 
standards,  including  thoge  legarding  the 
proper  interpretation  of  the 
sec.  112(d)(3)(A).  received  «|n  or  belore 
the  close  of  the  comment  p<  riods  for 
those  standards. 
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IV.  Application  of  MACT  F  oor 
Decision  to  .Medium  Sforag  <:  Vessels  at 
Facilities  Subject  to  the  HO  '^ 

As  described  in  the  Marcl  i  9,  1994 
Federal  Register  reopening  he 
comment  period.  EPA  requ<  sted 
comment  on  whether  the  co  ntrol 
requirements  fo^medium  st  irage 
vessels  previously  proposer  by  EPA 


linding. 
consider  all 


would  be  appropriate  in  the  event  those 
proposed  controls  were  to  be 
determined  to  be  more  stringent  than 
the  floor.  Only  four  commenters 
addressed  the  question  of  the 
appropriate  controls  requirement  for 
medium  storage  vessels  and  provided 
rationale  for  their  opinions.  Of  these 
commenters,  only  one  submitted 
information  which  purported  to 
represent  control  information  for 
SOCMI  storage  vessels.  This  information 
was  reviewed  and  foimd  to  not  provide 
any  information  on  control  perfonnance 
and  to  represent  storage  vessels 
associated  with  non-SOCMI  processes 
(i.e.,  other  source  categories)  as  well  as 
SOCMI  processes.  Therefore,  the 
submitted  information  could  not  be 
used  to  revise  the  database.  The  EPA 
review  of  this  information  is  contained 
in  item  VI-B-62  in  docket  A-90-19. 
This  section  of  the  preamble,  therefore, 
only  presents  the  basis  for  the  final 
decision  on  control  requirements  for 
,  medium  sized  storage  ves.sels. 

For  medium  vessels,  about  8  percent 
of  the  vessels  are  controlled  with  either 
a  90-percent  efficient  control  device  or 
an  IFR  or  EFR  with  a  continuous  seal. 
All  of  the  controlled  medium-sized 
vessels  contained  liquids  with  vapor 
pressures  of  13.1  kPa  (1.9  psia).  Because 
the  arithmetic  mean  characteristics  of 
the  top  12  percent  of  the  medium 
\  essels  would  not  represent  the 
performance  of  any  knowTi  technology, 
the  EPA  used  the  median  as  the  average 
for  these  vessels.  Thus,  for  medium- 
sized  storage  vessels,  the  floor 
determined  by  the  average 
characteristics  of  the  top  12  percent  of 
the  sources  would  require  control  of 
vessels  storing  liquids  with  vapor 
pressures  of  13.1  kPa  (1.9  psia)  by  either 
a  90-percent  efficient  control  device  or 
an  IFR  or  EFR  with  a  continuous  seal. 

In  selection  of  the  control  provisions 
for  medium-sized  storage  vessels,  EPA 
considered  the  regulatory  alternatives 
that  were  presented  in  the  April  22, 
1994  Federal  Register  document.  These 
alternatives  reflected  a  combination  of: 
(1)  The  floor  control  for  medium-sized 
storage  vessels,  which  at  the  time  of 
proposal,  were  equipped  with  the  floor 
controls  and  (2)  the  proposed  control 
provisions  for  medium-sized  storage 
vessels  which  were  equipped  with  no 
control  or  less  efficient  controls  than  the 
performance  of  the  revised  floor 
component  for  the  source-wide  floor. 
The  EPA  didnot  develop  a  regulatory 
alternative  corresponding  to  application 
of  the  revised  floor  control  level  to  all 
storage  vessels.  Such  an  alternative 
would  have  essentially  the  same  control 
costs  as  the  proposed  control 
provisions,  but  would  result  in  a  lower 


emission  reduction.  Because  the  floor 
control  would  represent  a  less 
economically  efficient  option  and 
would  add  to  the  complexity  of  the  rule, 
this  option  was  not  formally  evaluated. 

For  medium  storage  vessels  at  existing 
sources,  control  at  the  regulatory 
alternative  used  to  represent  the  floor  * 
control  was  estimated  to  cost  $2.4 
million/yr  and  to  result  in  an  emission 
reduction  of  370  Mg/yr  (110  tons/yr). 
The  regulatory  option  for  control  level 
beyond  the  floor  component  is 
estimated  to  further  reduce  emissions  by 
less  than  100  Mg/yr  (110  tons/yr)  at  an 
additional  cost  of  $4  million/yr,  or 
S48,000/Mg  for  each  additional  Mg  of 
emission  reduction.  Due  to  the 
relatively  high  incremental  costs  and 
low  emission  reductions  of  this 
alternative,  the  EPA  believes  that  the 
control  level  for  the  medium  storage 
vessels  component  of  the  source-wide 
floor  represented  the  maximum 
reduction  achievable  considering  cost 
and  other  impacts. 

IV.  Administrative  Requirements 

A.  Docket 

The  docket  is  an  organized  and 
complete  file  of  all  the  information 
submitted  to  or  otherwise  considered  by 
EPA  in  the  development  of  this 
rulemaking.  The  principal  purposes  of 
the  docket  are:  (1)  To  allow  interested 
parties  to  identify  and  locate  docmnents 
so  that  they  can  effectively  participate 
in  the  rulemaking  process  and  (2)  to 
serve  as  the  record  in  case  of  judicial 
review  (except  for  interagency  review 
materials)  (Section  307(d)(7)(A)). 

B.  Paperwork  Reduction  Act 

The  information  collection 
requirements  of  these  provisions  in  this 
rule  have  been  submitted  for  approval  to 
the  OMB  under  the  Paperwork 
Reduction  Act,  44  U.S.C.  3501  et  seq. 
An  Information  Collection  Request 
document  has  been  prepared  by  the  EPA 
(ICR  No.  1414.02),  and  a  copy  may  be    ■ 
obtained  from  Sandy  Farmer, 
Information  Policy  Branch,  EPA,  401  M 
Street,  SW.,  (2136),  Washington,  DC 
20460,  or  by  calling  (202)  260-2740. 
These  requirements  are  not  effective 
until  OMB  approves  them  and  a 
technical  amendment  to  that  effect  is 
published  in  the  Federal  Register. 

The  reporting  and  recordkeeping 
burden  of  the  information  collection 
requirements  of  the  provisions  for 
medium  sized  storage  vessels  are 
included  in  the  estimate  of  the  overall 
reporting  burden,  which  is  presented  in 
ICR  No:  1414.02.  The  information 
collection  requirements  for  the  entire 
rule  has  an  estimated  annual  reporting 
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burden  averaging  1.400  hours  per 
response,  and  an  estimated  annual 
recordkeeping  burden  averaging  5,400 
hours  per  respondent.  These  estimates 
include  time  for  reviewing  instructions, 
searching  existing  data  sources, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
the  collection  of  information. 

Send  comnipnts  regarding  the  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  biu-den.  to 
Chief,  hiformation  Policy  Branch,  EPA. 
401  M  Street.  SW.,  (Mai!  code  2136); 
Washington,  DC  20460;  and  to  the 
Officie  of  Information  and  Regulatory 
Affairs.  Office  of  Management  and 
Budget,  Washington,  DC  20503.  markpfl 
"Attention:  Desk  Officer  for  EPA." 

C  Expcutii'p  Order  12666 

This  final  action  regarding  provisions 
applicable  to  medium  sized  storage 
vessels  in  facilities  subject  to  the  HON 
has  been  reviewed  in  accordance  with 
Executive  Order  12866.  Under  the  terms 
of  the  Order,  the  Administrator  has 
assessed  the  potential  costs  and  benefits 
of  the  regulatory  action.  The  methods 
for  and  results  of  these  cost  and  benefit 
analyses  are  described  in  the  HONs 
Regulatory  Impact  Analysis  (RIA).  The 
RIA  was  included  in  the  HON  docket  at 
proposal,  and  thus  it  was  made 
available  for  public  co.Timent. 

Executive  Order  12866  also  nxjuires 
lliat  the  record  for  "significant"  rules 
include  an  assessment  of  the  potentially 
effective  and  reasonably  feasible 
alternatives  to  the  planned  action.  The 
potentially  effective  and  reasonably 
feasible  alternatives  to  the  control 
requirements  in  the  HON  were  also 
analyzed  as  part  of  the  nde 
development  process.  The  methods  for 
and  results  of  these  analyses  are 
described  in  the  HON's  Background 
Information  Document  (BID).  The  BID 
was  included  in  the  HON  docket  at 
proposal,  and  thus  it  was  also  available 
for  public  conupynt.  In  addition,  many 
of  the  alternative  requirements 
considered  by  the  Administrator  wen; 
described  in  the  preamble  for  the  HON 
proposal. 

The  potential  costs  associated  with 
selection  of  the  final  provisions  are 
primarily  the  result  of  statutory 
requirements.  All  elements  of  the  cost 
that  are  not  directly  attributable  to 
statutory  requirements  were  deemed 
appropriate  because  the  Administrator 
determined  that  they  were  necessary  f«ir 
administering  this  program  effectividy 
and  efficiently.  In  assessing  the 
potential  costs  and  benefiis — both 
quantitative  and  qualitative — of  this 


rule,  the  Administrator  has  determined 
that  the  benefits  justify  the  costs. 

The  Administrator  has  also 
determined  that  this  regulator)'  action 
does  not  unduly  interfere  with  State, 
local  and  tribal  governments  in  the 
exercise  of  their  governmental 
functions. 

D.  Ih'gulaton.'  Flexibility  Act 
Compliunce 

The  Regulatory  Flexibilitv  Act  [', 
use.  601  et  ssq.)  requires  the  TAW  \u 
coiisider  potential  impacts  of  Federal 
regulations  on  small  business  entities.  If 
a  preliminary  analysis  indicates  that  a 
proposed  regidation  would  have  a 
significant  eccnomic  impact  on  20  , 
percent  or  more  of  small  entities,  then 
a  regulatory  flexibility  analysis  nmst  bt; 
prepared. 

Regulatory  inipacis  are  considemi 
signifi(  ,;nt  if  any  of  the  following 
CTileria  are  nut:  (1)  Compliance 
increases  annual  production  costs  by 
more  than  5  {)ercent.  assuming  costs  are 
passed  on  to  consumers;  (2)  compliance 
costs  as  a  percentage  of  sales  fur  small 
entities  are  at  least  10  percent  more  than 
compliance  costs  as  a  percentage  of 
sales  for  large  entities;  (3)  capital  costs 
of  compliance  represent  a  "significant" 
portion  of  capital  available  to  small 
entities,  considering  internal  cash  flow- 
plus  external  financial  capabilities;  or 
(4)  regulatory  requirements  are  likely  to 
result  in  closures  of  small  entities. 

The  potential  costs  of  the 
requirements  for  mediuni  sized  storage 
vessels  were  considered  as  pari  of  the 
economic  impact  analysis  fur  thi;  entire 
legulation.  The  assessment  of  the 
economic  impacts  of  the  overall 
rt'gulation  were  presented  in  the  April 
22,  1994  Federal  Register  \'^<'  r- 
19449).  Therefore,  the  advi.uon  of  the 
final  provisiuiis  to  the  standard  docs  not 
alter  the  conclusion  that  the  standard  is 
not  expected  to  have  a  significant 
economic  impad  on  a  substantial 
number  of  small  firms. 

Pursuant  to  the  provisions  uf  5  li.S C. 
G05(b).  I  hereby  certify  that  this  attached 
rule  will  not  have  an  economic  impact 
on  small  entities  l)ccauso  no  additional 
costs  will  be  incurred. 

List  of  Subjects  in  40  CFR  Part  63 

Environmental  protection.  Air 
pollution  control.  Hazardous 
substances.  Reporting  and 
recordkeeping  requirements. 

D.itid  May  27.  1<»04. 
Carol  M.  Browner. 
Adsninhtrator. 

For  the  reasons  set  out  in  the 
preamble,  part  63.  title  40,  chapter  I.  <.f 


the  Code  of  Federal  Regulations  is 
Jimended  as  follows: 

PART  63— {AMENDED] 

1.  The  authority  citation  for  part  63 
c  ontinues  to  read  as  follows: 

Aulhorily:  Sections  101.  112.114.  116.  and 
<01  of  the  Clean  Air  Act  (42  U.S.C.  7401.  ci 
Sftf..  as  iiii'.ended  by  Pub.  I.  101-540.  104 
SfHt.  23ti9). 

Subpart  G— National  Emission 
Standards  for  Organic  Hazardous  Air 
Pollutants  from  Synthetic  Organic 
Chemical  Manufacturing  Industry 
Process  Vents.  Storage  Vessels.  Transfer 
Operations,  and  Wastewater 

2.  Table  5  of  the  appendix  to  subpart 
C.  is  revised  to  read  as  follows: 

Table  5.— Group  1  Storage 
Vessels  at  Existing  Sources 


Vessel  capacity  (cubHC  meters) 


75  <  capacity  <151 
151  <  capacity 


Vapor  Pres- 
sure' 
(kiiopascals) 


>13.1 
>52 


'  Maximum  true  vapor  pressure  of  total  or- 
ganic HAP  at  storage  temperature 

(FR  r>x..  <)4-13fidG  Filed  5-1-44.  8:4.=i  utul 
BILUNG  CODE  6S60-«0-P 


40  CFR  Part  281 
[FRL-4893-2J 

Kansas;  Final  Approval  of  State 
Underground  Storage  Tank  Program 

AGENCY:  Environmental  Protf!f:tion 
Agency. 

ACTION:  Notice  of  final  dete.-minalion  on 
Kansas"  application  for  final  approval. 

SUMMARY:  The  State  of  Kansas  has 
applied  for  final  approval  of  its 
underground  storage  tank  (USTJ 
program  under  subtitle  I  of  thi;  Resourn- 
Conservation  and  Recover  Act  (RCR.A) 
The  Environmental  Protection  Agency 
(EPA)  has  reviewed  Kansas"  application 
and  has  reached  a  final  determination 
that  Kansas"  underground  storage  tank 
program  satisfies  all  of  the  requirements 
nec:essary  to  qualify  for  final  approval 
Thus.  EP.\  is  granting  final  approval  t<i 
the  State  of  Kansas  to  operate  its 
program 

EFFECTIVE  DATE:  Final  approval  f«.r 
Kansas  .shall  be  effective  at  1  p.nu 
ea.stern  time  on  July  6.  1994 

FOR  FURTHER  INFORMATION  CONTACT:  L«.e 
Daniels.  Coordinator.  L'nderground 
Stofag«!  Tank  Section.  EPA  Region  7. 
726  Minnesota  Ave..  Kansas  C:ity. 
Kansns..liH101   Phone:  (9i:i)  ^^\-7r,r,\ 
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SUPPLEMENTARY  mFORMAtlON 
A.  Background 

Section  9004  of  the  Rejource 
Conservation  and  Recovejry  Act  (RCRA) 
enables  EPA  to  approve  s  tate  UST 
programs  to  operate  in  the  state  in  lieu 
of  the  Federal  UST  progn  an.  To  qualify 
for  final  authorization,  a  itate's  program 
must:  (1)  Be  "no  less  strii  gent"  than  the 
Federal  program  in  leak  c  election, 
maintaining  records,  rele  ise  reporting, 
corrective  action,  tank  ch  sure,  financial 
responsibility,  new  tank  <  tandards  and 
the  notification  requiremi  ints  of  section 
9004(a)(8)  of  RCRA,  42  U  S.C. 
6991c(a)(8);  and  (2)  provi  le  for  adequate 
enforcement  (Section  900^(a)  of  RCRA. 
42  U.S.C.  6991c(a)). 

On  September  1, 1994,  kansas 
submitted  an  application  "or  "complete" 
program  approval  which  ncludes 
regulation  of  both  petroleam  and 
hazardous  substance  tanks 
regulates  heating  oil  tank! 
exception  of  tanks  used  tc 
oil  for  consumptive  use  al 
family  residence.  Howev 


Kansas  also 
with  the 
store  heating 
a  single 
■,  this  part  of 
the  Kansas  program  is  bro  ader  in  scope 


than  the  Federal  program  md  is  not 
included  in  this  final  approval.  On 
March  2,  1994.  EPA  pubii  shed  a 
tentative  decision  announcing  its  intent 
to  grant  Kansas  final  appr  )val.  Further 
backgroimd  on  the  tentati  /e  decision  to 
grant  approval  appears  at  i9  FR  9950, 
March  2, 1994. 

Along  with  the  tentativi 
determination,  EPA  annoi  need  the 
availability  of  the  apphcalion  for  public 
comment.  Also,  EPA  prov  ded  notice 
that  a  public  hearing  woui  d  be  provided 
only  if  significant  public  i  iterest  on 
substantive  issues  was  sh<  wn.  EPA 
received  no  comments  on  the 
application  and  no  reques  for  a  public 
hearing,  therefore,  a  publi :  hearing  was 
not  held. 

B.  Decision 

I  conclude  that  the  State  of  Kansas' 
application  for  final  approval  meets  all 
the  statutory  and  regulatoi  y 
requirements  established  I  y 
RQIA.  Accordingly,  Kansas 
final  approval  to  operate  i 
program.  The  State  of  Kansas 
the  responsibility  for  m 
regulated  UST  facilities  within 
borders  and  carrying  out  a 
the  UST  program  except 
Indian  lands,  where  EPA 
otherwise  exercise  regu 
Kansas  also  has  primary 
responsibility,  although 
right  to  conduct  inspectior  s 
section  9005  of  RCRA,  42 
and  to  take  enforcement 
section  9006  of  RCRA,  42 


with 


vril 
ilatorv 


EI  A 


U., 


subtitle  I  of 
is  granted 
UST 
now  has 
IE  all 
its 
1  aspects  of 
regard  to 
11  retain  and 
y  authority, 
ei^forcement 
retains  the 
under 
S.C.  6991d, 
adtions  under 
U.S.C.  6991e. 


Compliance  With  Executive  Order 
12866 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  firom  the 
requirements  of  section  6  of  Executive 
Order  12866. 

Certification  Under  the  Regulatory 
Flexibility  Act 

Pursuant  to  the  provisions  of  5  U.S.C. 
605(b).  I  hereby  certify  that  this 
approval  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  This  approval 
effectively  suspends  the  applicability  of 
certain  Federal  regulations  in  favor  of 
Kansas'  program,  thereby  eliminating 
duplicative  requirements  for  owners 
and  operators  of  underground  storage 
tanks  in  the  state.  It  does  not  impose 
any  new  burdens  oi\  small  entities.  This 
rule,  therefore,  does  not  require  a 
regulatory  flexibility  analysis. 

List  of  Subjects  in  40  CFR  Part  281 

Environmental  protection, 
Administrative  practice  and  procedure, 
Hazardous  materials.  State  program 
approval.  Undergroimd  storage  tanks. 

Authority:  This  action  is  issued  under  the 
authority  of  sections  2002(a).  7004(b),  and 
9004  of  the  Solid  Waste  Disposal  Act  as 
amended.  42  U.S.Q  6912(a).  6974(b),  and 
6991c. 

Dated:  April  29, 1994. 
William  Rice, 

Acting  Regional  Administrator. 
[FT?  Doc.  94-13665  Filed  6-3-94;  8:45  ami 
BR-UNG  CODE  eSOO-SO-F 

40  CFR  Part  721 
(OPPTS-50612A;  FRL-4750-3] 
PIN  2070-AB27 

Aromatic  Amino  Ether;  Withdrawal  of  a 
Significant  New  Use  Rule 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Withdrawal  of  final  rule. 

SUIiMARY:  EPA  is  withdrawing  a 
significant  new  use  rule  (SNUR) 
promulgated  under  section  5(a)(2)  of  the 
Toxic  Substances  Control  Act  (TSCA) 
for  the  chemical  substance  generically 
described  as  an  aromatic  amino  ether 
which  was  the  subject  of 
premanufacture  notice  (PMN)  P-90- 
1840.  EPA  initially  puWished  this 
SNUR  using  direct  final  rulemaking 
procedures.  EPA  received  critical 
comments  on  this  rule.  Therefore,  the 
Agency  is  withdrawing  this  rule,  as 
required  under  the  Expedited  SNUR 
rulemaking  process  (40  CFR  part  721 
subpart  D).  In  a  separate  notice  of 


proposed  rulemaking  published 
elsewhere  in  today's  issue  of  the 
Federal  Register.  EPA  is  proposing  a 
SNUR  for  this  substance  with  a  30Miay 
comment  period. 

EFFECTIVE  DATE:  This  action  is  effective 
on  June  6. 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Susan  B.  Hazen.  Director, 
Environmental  Assistance  Division 
(7408).  Office  of  Pollution  Prevention 
and  Toxics,  Environmental  Protection 
Agency,  Rm.  E-543B.  401  M  St..  SW., 
Washington,  DC  20450,  Telephone: 
(202)  554-1404.  TDD:  (202)  554-0551. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  October  4, 1993  (58 
FR  51684),  EPA  issued  several  direct 
final  SNURs  including  a  SNUR  for  the 
substance  described  generically  as 
aromatic  amino  ether,  PMN  P-90-1840. 
As  described  in  40  CFR  721.160,  EPA  is 
withdrawing  the  rule  issued  for  P-90- 
1840  under  direct  final  rulemaking 
procedures  because  the  Agency  received 
adverse  comments.  As  required  by 
§  721.160(a)(3){iii),  EPA  is  proposing  the 
rule  published  elsewhere  in  today's 
issue  of  the  Federal  Register.  For  further 
information  regarding  EPA's  expedited 
process  for  issuing  SNURs,  interested 
parties  are  directed  to  40  CFR  part  721 
subpart  D  and  54  FR  31314  (July  27. 
1989).  The  record  for  the  direct  final 
SNUR  for  this  substance  which  is  being 
withdrawn  by  this  rule  was  established 
at  OPPTS-50612.  That  record  includes 
information  considered  by  the  Agency 
in  developing  this  rule,  and  includes  the 
adverse  comments  to  which  the  Agency 
has  responded  with  this  notice  of 
withdrawal.  The  docket  control  number 
for  the  withdrawal  is  OPPTS-50612A. 
For  details  refer  to  the  proposal 
published  elsewhere  in  today's  issue  of 
the  Federal  Register.  The  relevent 
portions  of  the  original  docket  for  the 
direct  final  SNUR  are  being 
incorporated  under  OPPTS-50612B, 
which  is  established  for  the  proposed 
rule. 

A  public  version  of  the  record, 
without  any  confidential  business 
information  (CBI),  is  available  in  the 
TSCA  Nonconfidential  Information 
Center  (NQC),  also  known  as,  TSCA 
Public  Docket  Office,  from  12  noon  to  4 
p.m.,  Monday  through  Friday,  except 
legal  holidays.  NCIC  is  located  in  Rm. 
E-C102.  401  M  St.,  SW.,  Washington. 
DC  20460. 

List  of  Subjects  in  40  CFR  Part  721 

Environmental  protection.  Chemicals. 
Hazardous  materials.  Recordkeeping 
and  reporting  requirements.  Significant 
new  uses. 
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Dated:  May  24,  1994. 
Ly-nn  R.  Goldman, 

Assistant  Administrator  for  Prevention, 
Pesticides  and  Toxic  Substances. 

Therefore,  40  CFR  part  721  is 
amended  as  follows: 

PART  721— [AMENDED] 

1.  The  authority  citation  for  part  721 
continues  to  read  as  follows: 

Aulhorin-:  15  U.S.C.  2604,  2607,  and 

2625(c). 

§721.3390  [Removed] 

2.  By  removing  §  721.3390. 

(FR  Doc.  94-1.3680  Filed  6-3-94;  8:45  am] 

B'LLING  CODE  6S60-50-F 


40  CFR  Part  721 

[OPPTS^OeOiC;  FRL-J746-7] 

Fluorene  Substituted  Aromatic  Amine; 
Modification  of  a  Significant  New  Use 
Ru!e 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 


SUMMARY:  EPA  is  modifying  a  significant 
new  use  rule  (SNUR)  promulgated 
under  section  5(a)(2)  of  the  Toxic 
S-.ibstances  Control  Act  (TSCA)  for  a 
fluorene  substituted  aromatic  amine 
based  on  a  modification  to  the  TSCA 
section  5{e)  consent  order  regulating 
that  chemical  substance. 
EFFECTIVE  DATE:  The  effective  date  of 
this  rule  is  July  6,  1994. 
FOR  FURTHER  INFGRMATiON  CONTACT: 
Susan  B.  Hazen,  Director, 
Environmental  Assistance  Division 
(7408),  OfHce  of  Pollution  Prevention 
and  Toxics,  Environmental  Protection 
Agency,  Rm.  E-543B,  401  M  St.,  SW., 
Washington,  DC  20460,  Telephone: 
(202)  554-1404,  TDD:  (202)  554-0551. 
SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  September  23.  1992 
(57  FR  44050),  EPA  issued  a  SNL'R 
establishing  significant  new  uses  for 
fluorene  substituted  aromatic  amine  (P- 
91-43).  Because  of  the  modification  to 
the  consent  order  for  this  substance, 
EPA  is  modif\ing  this  SNUR. 

I.  Background 

The  Agency  proposed  the 
modification  of  the  SNUR  for  this 
substance  in  the  Federal  Register  of  July 
28,  1993  (58  FR  40397).  The  background 
and  reasons  for  the  modification  of  the 
SNUR  are  set  foith  in  the  preamble  to 
the  proposed  modification.  The  Agency 
received  no  public  comment  concerning 
the  proposed  modification.  As  a  result 
EPA  is  modifying  this  SNUR. 


II.  Rationale  for  Modification  of  the 
Rule 

During  review  of  the  PMN  submitted 
for  the  chemical  substance  that  is  the 
subject  of  this  modification,  EPA 
concluded  that  regulation  was 
warranted  under  section  5(e)  of  TSCA 
pending  the  development  of  information 
sufficient  to  make  a  reasoned  evaluation 
of  the  health  and  environmental  effects 
of  the  substance,  and  EPA  identified  the 
tests  considered  necessary  to  evaluate 
the  potential  risks  of  the  chemical 
substance.  Specifically,  EPA  concluded 
that  dermal  and  respiratory-  protection, 
hazard  communication  requirements, 
limiting  uses  to  industrial  u.ses  only,  a 
production  volume  hmit,  and  a 
prohibition  against  releases  to  surface 
waters  were  necessary  to  control  the 
potential  unreasonable  risks  of  the 
substance.  Based  on  these  findings,  a 
section  5(e)  consent  order  was     • 
negodated  with  the  PMN  submitter  and 
a  SNUR  was  promulgated.  In  light  of 
data  received  for  an  analogous 
substance  which  indicates  that  the  PMN 
substance  is  not  expected  to  cause 
retinopathy,  the  submitter  petitioned, 
and  EPA  determined,  that  the 
requix-ement  that  labels  and  Material 
Safety  Data  Sheets  (MSDSs)  indicate 
that  the  PMN  substance  may  cause 
blindness  and  that  eye  protection 
should  be  worn  when  handling  the 
substance  was  no  longer  appropriate 
and  hence,  w^is  unnecessary  to  protect 
human  health.  The  section  5(e)  order 
modification  eliminated  that  labeling 
and  MSDS  requirement  based  on  die 
finding  of  no  retinopathy  effects.  The 
modification  of  SNUR  provisions  for  the 
substance  designated  herein  is 
consistent  with  the  modification  of  the 
section  5(e)  order. 

III.  Rulemaking  Record 

The  record  for  the  rule  which  EPA  is 
modifying  was  established  at  OPPTS- 
50601.  This  record  includes  information 
considered  by  the  Agency  in  developing 
this  rule  and  includeslhe  modification 
to  the  consent  order  to  which  the 
Agency  has  responded  with  this 
proposal. 

IV.  Regulatory  Assessment 
Requirements 

A.  Executive  Order  12866 

Under  Executive  Order  128F,6  (58  FR 
51735,  October  4,  1993),  the  Agency 
must  determine  whether  the  regulatory 
action  is  "significant"  and  therefore 
subject  to  re\  iew  by  the  Office  of 
Management  and  Budget  (0MB)  and  die 
requirements  of  the  Executive  Order. 
Under  section  3(f).  the  order  defines  a 
"significant  regulatory  action"  as  an 


action  that  is  likely  to  result  in  a  rule: 
(1)  Having  an  annual  effect  on  die 
economy  of  $100  miUion  or  more,  or 
adversely  and  materially  affecting  a 
sector  of  the  economy,  productivity, 
competidon,  jobs,  the  environment, 
public  health  or  safety,  or  State,  local  or 
tribal  governments  or  communities  (also 
referred  to  as  "economically 
significant");  (2)  creating  serious 
inconsistency  or  otherwise  interfering 
with  an  action  taken  or  planned  by 
another  agency;  (3)  materially  altering 
the  budgetary  impacts  of  entitlement, 
grants,  user  fees,  or  loan  programs  or  the 
rights  and  obligations  of  recipients 
thereof;  or  (4)  raising  novel  legal  or 
poUcy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
the  principles  set  forth  in  this  Executive 
Order. 

Pursuant  to  the  terms  of  this 
Executive  Order,  EPA  has  determined 
that  this  rule  is  not  "significant"  and  is 
therefore  not  subject  to  OMB  re\iew. 

B.  Ecgulatory  Flexibility  Act 

Under  the  Regulato.-y  Flexibility  Act 
(5  U.S.C.  605(b)),  EPA  has  determined 
that  this  rule  would  not  have  a 
significant  impact  on  a  substantial 
number  of  small  businesses.  EPA  has 
not  determined  whether  parties  affected 
by  this  rule  would  likely  be  small 
businesses.  However,  EPA  expects  to 
receive  few  SNUR  notices  for  the 
fubstance.  Therefore,  EPA  believes  that 
the  niunber  of  small  businesses  affected 
by  this  rule  will  not  be  substantial,  even 
if  all  of  the  SNUR  notice  submitters 
were  s.rnall  firms. 

C,  Paperwork  Reduction  Act 

The  information  collection 
requirements  contained  in  this  rule  have 
been  approved  by  OMB  under  the 
provisions  of  the  Papenvork  Reduction 
Act  (44  U.S.C.  3501  et  seg.),  and  have 
been  assigned  OMB  control  number 
2070-0012. 

Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
var}'  from  30  to  170  hours  per  response, 
with  an  average  of  100  hours  per 
response,  including  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  inforijiation. 

List  of  Subjects  in  40  CFR  Part  721 

Environm.ental  protection.  Chemicals, 
Hazardous  materials.  Recordkeeping 
and  reporting  requirements.  Significant 
new  uses. 
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Dated:  May  24,  19fl4 
Lynn  R.  Goldman, 

Asifiatant  Administrator  foi 
Pt^ticides  and  Toxic  Suhsti 

Therfifore.  40  CFR  pai  t 
amended  as  follows: 

PART  721— [AMENDED 


I.  The  authority  citatip 
rcmtinues  to  read  as  fol! 


!i  for  part  7>\ 
)\vs: 


Authority:  l.s  US  C:  :r,o).  2FA.)7.  and 
Jf.35(..) 


2.  In  5>  721.3764  bvre\ 
(a)(2)(ii)  to  read  as  folli 


)i 


§  721 .3764    Fluorene  subs 
amine. 

(a)  '     •     • 

(2)  *     •     • 

(ii)  Hazard  comnuiiiu 
R«?qairenients  as  specified 
«j721  72{a5.(b).{c).(d).( 
(concentration  set  at  0.1 
(g)(lKiv).(g)(l){vi).(g)(l 
(.2)(2)(ii).(g){2)(iiil.(g)(2 
l-l(1)(i).  (g)(3Kii).  (gK4)( 


ttion  pru^nitn 
in 


jercent),  (f). 
(vii).  (g)(2)(i). 
iv).  (g)(2){v). 
i).  and  (g)(5). 


ipR  {)oc.  94-136^8  Fik-d  6- 

BILUNG  COO€  6S60-50-? 


40  CFR  Part  721 

fOPPTS-50585£;  FRL-464*-3] 


Amide  of  Polyamine  an 
Revocation  of  a  Stgnifidant 
Rule 


AGENCV;  Environmental 
.\j;incy  (EPA). 

ACTION:  Final  rule.      * 


u-v 


,-ffe(  t 


SUMMARY:  EPA  is  re\  okii 
new  use  rule  (SNUR)  pre  :n 
under  section  !;(a){2)  of  t  le 
Substances  Control  Act  ( 
amide  of  poi\aniine  and 
based  on  receipt  of  new 
indicate  that  for  purpose 
TSCA  the  substance  will 
unreasonable  risk  of  inj 
EFFECTIVE  DATE;  The  e 
thisrulp  is  July  6.  1994 
FOR  FURTHER  INFORMATIOI*  CONTACT: 
Susan  B  Hazen,  Director 
Environmental  Assistant  i*  Uivisiou 
(7408).  Office  of  Pollutio  i  Prevention 
and  Toxics.  Environmen  al  Protection 
.Agency.  Rin.  E-543A.  401  M  St..  SW. 
Washington,  DC  20400. '  eiephone: 
(202)  5S4-1404.  TDD:  (21  2)  554-05.51 
SUPPLEMENTARY  INFORMA'  ION:  In  the 
Federal  Register  of  Septf  niber  28,  IWto 
(55  FR  39892).  EPA  issuf  ri  a  SNUR 
establishing  significant  r  fw  uses  for 
iiinidt!  of  polyamine  and  jirganic  ac  i<t 


I'rvvfntion. 
nrcs. 

721  is 


ising  paragraph 
s: 


tituted  aromatic 


t-04;  8:45  ami 


Organic  Acid; 
New  Use 


rotet  tinn 


g  a  significant 
ulgated 
To.xic 
rSCA)  for 
jrganic  acid 
atR.  The  data 
of  section  5  of 
not  present  an 

to  heahh. 
i\»'  date  of 


{P-89-1062).  Because  of  additional  data 
EPA  has  received  for  this  substance. 
EPA  is  revokiiig  this  SNUR. 

I.  Background 

The  Agency  proposed  the  revocation 
of  the  SNUR  for  this  substance  in  the 
Federal  Register  of  May  7.  1993  (58  FR 
27255).  The  background  and  reasons  for 
the  revocation  of  the  SNUR  are  set  forth 
in  the  preamble  to  the  proposed 
revocation.  The  Agency  received  no 
public  comment  concerning  the 
proposed  revocation.  .As  a  result  FPA  is 
revoking  this  SNUR. 

II.  Objectives  and  Rationale  of 
Revocation  ot  Ihe  Rule 

During  review  of  the  PMN  submitted 
for  (he  chemical  substance  that  is  the 
subject  of  this  revocation.  EPA 
concluded  that  regulation  was 
warranted  under  section  5(fc)  of  TSt^\ 
pending  the  development  of  information 
sufficient  to  make  a  reasoned  evaluation 
of  the  health  effects  of  the  substance, 
and  that  the  substance  is  expected  to  btr 
produced  in  substantial  quantities  and 
there  may  be  significant  or  substantial 
environmental  exposure.  EPA  identified 
the  tests  necessary  to  evaluate  the  risks 
Af  the  substance.  Based  on  these 
findings,  a  section  5(e)  consent  order 
was  negotiated  with  the  PMN  submitter. 
and  a  SNUR  was  promulgated.  The 
consent  order  required  the  PMN 
submitter  to  perform  toxicity  testing  on 
the  chemical  substance. 

EP.A  reviewed  testing  conducted  bv 
the  PMN  submitter  pursuant  to  the 
consent  order  for  the  substance  and 
dete.onined  that  the  infcrmation 
available  was  sufficient  to  make  a 
reasoned  e\aiuation  of  the  health  eftt.cts 
of  the  substance.  EPA  concluded  thut. 
for  the  purposes  of  TSCA  section  5,  thf 
substance  will  not  present  an 
unreasonable  risk  and  subsequentlv 
revoked  the  section  5(e)  consent  order 
The  revocation  of  SNUR  provisions  for 
the  substance  designated  herein  is 
consistent  with  the  revocation  of  the 
section  5(e)  order. 

In  light  of  the  above.  EPA  is  revoking; 
SNUR  provisions  for  this  chemical 
substance.  EPA  will  no  longer  require 
notice  of  aiiy  company's  intent  to 
manufacture,  import,  or  process  this 
substance.  In  addition,  export 
notification  under  section  12(h)  of  TSCA 
will  no  longer  be  required. 

III.  Rulemaking  Record 

The  record  for  the  rule  which  EP.A  is 
r((voking  was  established  at  OFPTS- 
50585  (P-89-1062).  This  record 
includes  information  considered  bv  tlic 
Agency  in  developing  this  rule  and 
includes  the  te.st  data  to  which  the 


Agency  has  responded  with  this 
revocation. 

IV.  Regulatory-  .Assessment 
Requirements 

EP.\  is  revoking  the  requirements  ol 
this  rule.  Any  costs  or  burdens 
associated  with  this  rule  will  also  be 
eliminated  when  the  rule  is  revoked. 
Therefore,  EPA  finds  that  no  costs  or 
burdens  must  be  asse:>sed  under 
Executive  Order  128f)6,  the  Regulatory 
Flexibility  Act  (5  U.S.C.  605(b)).  or  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3.501  ftsfiq.). 

List  of  Subjects  in  40  CFR  Part  721 

Environmental  protection,  Chemii;als. 
Hazardous  materials.  Recordkeeping 
aiul  reporting  requirements.  Significant 
new  uses. 

Dated:  May  J4.  1',)!)-; 

Lynn  R.  Goldman, 

Avsistunt  Administmtor  for  Prfvt^iition. 
f'fstiridtv  and  Toxic  Siihstiinros. 

Therefore.  40  CFR  part  721  is 
amended  as  follows: 

PART  721— [AMENDED] 

1.  The  authority  citation  for  part  721 
continues  to  read  as  follows: 

.'\uthorirv:  l=i  V  SC  2(\0A.  2607.  and 

§721.6180    [Removed] 

2.  By  removing  §721.6180. 

|FK  OiK.  94-1.1679  FilMd  5-3-94:  H  45  a.-.ii 
BILUNG  CCCE  65«6-50-F 


40  CFR  Part  721 

{OPPTS^0575D;  FaL-4W9-9] 

Adipic  Acid,  Polymer  with  1,4- 
Cyclohexanedimethanol,  Dipropylene 
Glycol,  Alkanepolycl,  Substituted 
Alkanolamines,  and  Carbomonocyclic 
Dicartwxylic  Acid;  Revocation  of  a 
Significant  New  Use  Rule 

AGENCY:  Environmental  Prc>te(  timi 
Agency  (EPA). 

ACTION:  Final  rule. 


SUMMARY:  EP.A  is  revoking  a  significant 
new  use  rule  (SNUR)  promulgated 
under  section  5(a)(2)  of  the  Toxic 
Substances  Control  Act  (TSCA)  for 
adipic  acid,  polymer  with  1.4- 
cyclohexanedimethanol,  dipropylene 
glycol,  alkanepolyol,  substituted 
alkanolamines,  and  carbomonocyclii 
dicarboxylic  acid  based  on  rec:eipt  of 
new  data.  The  data  indicate  that  the 
substance  will  not  pn^sent  an 
unreasouable  risk  to  health 
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EFFECTIVE  DATE:  The  effective  date  of 
this  rule  is  July  6,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Susan  B.  Hazen.  Director, 
Environmental  Assistance  Division 
(7408),  Office  of  Pollution  Prevention 
and  Toxics,  Environmental  Protection 
Agency,  Rm.  E-543A,  401  M  St.,  SW., 
Washington,  DC  20460.  Telephone: 
(202)  554-1404,  TDD:  (202)  554-0551. 
SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  April  24,  1990  (55 
FR  17376),  EPA  issued  a  SNUR 
estabhshing  significant  new  uses  for 
adipic  acid,  polymer  with  1,4- 
cyclohexanedimethanol,  dipropylene 
glycol,  alkanepolyol,  substituted 
alkanolamines,  and  carbomonocyclic 
dicarboxylic  acid  (P-89-653).  Because 
of  additional  data  EPA  has  received  for 
this  substance.  EPA  is  revoking  this 
SNUR. 

I.  Background 

The  Agency  proposed  the  revocation 
of  the  SNUR  "for  this  substance  in  the 
Federal  Register  of  May  5,  1993  (58  FR 
26727).  The  background  and  reasons  for 
the  revocation  of  the  S.NUR  are  set  forth 
in  the  preamble  to  the  proposed 
revocation.  The  Agency  received  no 
public  comment  concerning  the 
proposed  revocation.  As  a  result,  EPA  is 
revoking  this  SNUR. 

II.  Objectives  and  Rationale  of 
Revocation  of  the  Rule 

During  review  of  the  PMN  submitted 
for  the  chemical  substance  that  is  the 
subject  of  this  revocation,  EPA 
concluded  that  regulation  was 
warranted  under  section  5(e)  of  TSCA 
pending  the  development  of  information 
sufficient  to  make  a  reasoned  evaluation 
of  the  health  effects  of  the  substance, 
and  that  the  substance  is  expected  to  be 
produced  in  substantial  quantities  and 
there  may  be  significant  or  substantial 
environmental  exposure.  EPA  identified 
the  tests  necessar>-  to  evaluate  the  risks 
of  the  substance.  Based  on  these 
findings,  a  section  5(e)  consent  order 
was  net'otiated  with  the  PiMN  submitter 
and  a  SNUR  was  promulgated. 

EPA  reviewed  testing  conducted  by 
the  PMN  submitter  pursuant  to  the  5(e) 
consent  order  for  the  substance  and 
dete.Tnined  that  the  information 
available  was  sufficient  to  make  a 
reasoned  evaluation  of  the  health  effects 
nf  the  substance.  EPA  concluded  that, 
for  the  purposes  of  TSCA  section  5,  the 
substance  will  not  present  an 
unreasonable  risk  and  subsequently 
revoked  the  section  5(e)  consent  order. 
The  revocation  of  SNUR  provisions  for 
the  substance  designated  herein  is 
consistent  with  the  revocation  of  the 
section  5(e)  order. 


In  light  of  the  above,  EPA  is  revoking 
SNUR  provisions  for  this  chemical 
substance.  EPA  will  no  longer  require 
notice  of  any  company's  intent  to 
manufacture,  import,  or  process  this 
substance. 

III.  Rulemaking  Record 

The  record  for  the  rule  which  EPA  is 
revoking  was  established  at  OPPTS- 
50575  (P-89-653).  This  record  includes 
information  considered  by  the  Agency 
in  developing  this  rule  and  includes  the 
test  data  to  which  the  Agency  has 
responded  with  this  revocation. 

IV.  Regulatory  Assessment 
Requirements 

EPA  is  revoking  the  requirements  of 
this  rule.  Any  costs  or  burdens 
associated  with  this  rule  will  also  be 
eliminated  when  the  rule  is  revoked. 
Therefore,  EPA  finds  that  no  costs  or 
burdens  must  be  assessed  under 
Executive  Order  12866,  the  Regulatory 
Flexibility  Act  (5  U.S.C.  605(b)),  or  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.). 

List  of  Subjects  in  40  CFR  Part  721 

Environmental  protection.  Chemicals. 
Hazardous  materials.  Recordkeeping 
and  reporting  requirements.  Significant 
new  uses. 

Dated:  May  25.  1994. 

L>-nn  R.  Goldman, 

Assistant  A  dministrator  for  Prevention. 
Pesticides  and  Toxic  Substances. 

Therefore,  40  CFR  part  721  is 
amended  as  follows: 

PART  721— [AMENDED] 

1.  The  authority  citation  for  part  721 
continues  to  read  as  follows: 

Authorit}':  15  U.S.C.  2604.  2007  and 
2625(c). 

§721.6600    [Removed] 

2.  By  removing  §  721.6600. 
IFR  Doc.  94-13683  Filed  G-3-94:  8  45  am) 
BILLING  CODE  6560-SO-F 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

43  CFR  Parts  1720, 2070, 2510.  and 
8350 

tWO-260-421 2-02-24  lA;  Circular  No. 
2656] 

R!N  1004-AB93 

Homesteading;  Designation  of  Areas 
and  Sites;  Programs  and  Objectives 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Final  rule. 


SUMMARY:  This  administrative  final  rule 
removes  Bureau  of  Land  Management 
(BLM)  regulations  on  programs  and 
objectives,  designation  of  areas  and 
sites,  homesteads,  and  established  areas 
from  the  Code  of  Federal  Regulations. 
These  regulations  are  obsolete  either 
because  their  authorities  have  expired 
or  been  repealed,  or  they  have  been 
superseded  by  other  regulations  or 
supplanted  by  BLM  Manual  provisions. 
EFFECTIVE  DATE:  June  6.  1994. 
ADDRESSES:  Inquiries  and  suggestions 
should  be  sent  to:  Director  (260),  Bureau 
of  Land  Management,  1849  C  Street. 
NW..  Washington.  DC  20240. 

FOR  FURTHER  INFORMATION  CONTACT:  Jim 
Paugh.  (307)  775-6306. 
SUPPLEMENTARY  INFORMATION:  Parts 
1720.  2070,  2510,  and  subpart  8352  of 
title  43  of  the  Code  of  Federal 
Regulations  are  being  removed  in  this 
administrative  final  rule.  In  some 
instances,  the  stafutor}-  authorities 
prompting  a  part  either  have  been 
repealed  or  have  expired.  In  other  cases, 
the  provisions  of  a  part  have  been  ' 
superseded  by  other  regulations  or 
replaced  by  BLM  Manual  provisions. 

Part  1720.  which  is  being  removed  by 
this  rule,  lists  policies  pertaining  to  the 
disposal  and  management  of  the  public 
lands  as  managed  by  BLM  before  the 
enactment  of  the  Federal  Land  Policy 
and  Management  Act  of  1976  (FLPMA), 
43  U.S.C.  1700  et  seq.  These  pre-FLPMA 
policies  were  based,  to  a  considerable 
extent,  on  the  Classification  and 
Multiple  Use  Act,  which  expired 
according  to  its  own  terms  on  December 
23.  1970.  The  BLM's  post-FLPMA 
management  and  disposal  policies  now 
are  rpfiecfed  not  only  in  FLPMA.  but 
also  in  BLM's  land  v.sn  planning 
regulations,  along  with  its  other 
management-  or  disposal-related 
regulations,  and  its  manualized 
instructions  to  BLM  personnel.  The 
BLM's  Manual  is  open  to  public 
inspection.  See  43  CFR  2.3. 
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160  3 


m 


pii  j1 


fart  2510  pertains  to  the 
laws  that  were  repealed  on 
1976  (as  to  Alaska.  Octobei 
FLPM.\.  Because  homesteap 
longer  can  be  made  with 
public  lands  of  the  United 
regulations  in  this  part  are 
netided. 

Part  2070  and  subpart 
to  designate  areas  and  sitps 
of  designations  referred  to 
provisions  have  all  been 
designations  created  in 
other  laws.  Such  designati 
areas  of  critical  environme 
covered  in  43  CFR  part 
conser\ation  areas  and  nat 
recreation  areas,  covered  i 
specific  resource  manage 
regulations;  wilderness,  ro 
H560;  and  national  trails  ai 
covered  in  part  8350. 

Because  this  final  rule  is 
administrative  action  to  n 
provisions,  it  has  been 
it  has  no  impacts  on  the 
Department  of  the  Interior, 
good  cause  finds  under  5  U 
553(b)(B)  and  553(d)(3)  thai 
public  procedure  thereon  a 
unnecessary  and  that  this 
effect  upon  publication. 

The  principal  author  of  t 
is  Jim  Paugh  of  the  BLM  W 
Office,  assisted  by  the  staff 
Division  of  Legislation  and 
Management,  BLM. 

Because  this  final  rule  is 
administrative  regulatory 
no  effects  upon  the  public 
environment,  it  has  been 
that  the  rule  is  categorical! 
from  review  under  section 
the  National  Environment; 
(42  U.S.C.  4332(2){C)). 

This  rule  was  not  subjet  t 
the  Office  of  Management  a  id 
under  Executive  Order  128q6 

As  required  by  E.xecutive 
12830.  the  Department  of 
has  determined  that  the  rul 
cause  a  taking  of  private  pr 
private  j  roperty  rights  wou 
affecteci  by  a  rule  that  mea; 
obsolete  regulations  no  1 
activities  on  the  public  la 
Departnumt  therefore  certil 
proposed  rule  does  not  rep 
governmental  action  capabl 
interference  with  constituti 
protected  property  rights. 

Further,  the  Department  I 
determined  under  the  Regu 
flexibility  Act  (5  U.S.C.  60 
that  it  will  not  have  a  signil 
et unomic  impact  on  a  sul) 
number  of  small  entities.  Kdn 
ob.solet«!  regulations  that  no 
govern,  .tctivities  on  the  pu 


83fc2  were  used 
The  types 
n  these 
su  jerseded  bv 
FLi  MA  and 
iqns  include 
tal  concern. 

national 
inal 


m  !nt 

ered  in  part 
1  J  rivers. 


in 
r  love  obsolete 
determined  that 
ic.  The 
herefore.  for 
SC 

notice  and 
e 
mle  mav  take 


lout  er 


jnc  s 


various 


homestead         will  have  no  economic  effect 
October  2 1 .       whatsoever. 
21.  1986).  by        This  rule  does  not  contain 
entries  no       information  collection  requirements  tiuit 
re  ^ard  to  the         require  approval  by  the  Office  of 
itates.  the  Management  and  Budget  under  44 

lo  longer  U.S  C.  3501  et  seq. 

The  Department  has  certified  to  the 
Office  of  Management  and  Budget  that 
this  proposed  rule  meets  the  applicablo 
standards  provided  in  sections  2(a)  and 
2(b)(2)  of  Executive  Order  12778. 

List  of  Subjects 

43  CFR  Part  1720 

Forests  and  forest  products,  Crazing 
lands.  Natural  resources.  Public  lands. 
Public  lands-mineral  resources,  Public 
Icmds-sale.  Recreation  and  recreation 
areas.  Watersheds,  Wilderness  areas, 
Wildlife. 

43  CFR  Part  2070 

Natural  resources.  Public  lands. 
Public  lands-classification.  Recreation 
and  recreation  areas. 

43  CFR  Part  2510 

Homesteads,  Irrigation.  Reclamation 

4J  CFR  Part  8350 

National  Trails  System,  National  Wild 
and  Scenic  Rivers  System,  Penalties. 
Public  lands. 

For  the  reasons  stated  in  tiie 
preamble,  and  under  the  authority  of 
section  310  of  the  Federal  Land  Policy 
and  Manage.ment  Act  of  1970  (43  U.S.C. 
1740).  chapter  II.  subtitle  B.  title  43  of 
the  Code  of  Federal  Regulations,  is 
amended  as  set  forth  below: 


is  final  rule 
oming  State 
)fthe 
Regulatory 

purely 
a4tion  having 

the 
dfjtermined 
excluded 
02(2)(C)  of 
Policv  Act 


to  review  by 
Budget 


the 


PART  1720— [REMOVED] 

1.  Pa.-t  1720  is  removed. 
PART  2070— [REMOVED] 

2.  Part  2070  is  removed 
PART  2510— [REMOVED] 

3.  Part  2510  is  removed. 
PART  8350— [AMENDED] 

4.  The  authority  citation  for  43  CFK 
part  8350  continues  to  read  as  follows: 

Authority:  16  V.S.C.  1241.  16  f  SC:.  1271. 
4  I  L  .SC  1701  ctsrq. 

5.  Part  8350  is  amended  by  removin;^ 
subpart  8352.  consisting  of  sections 
8352.0-1,  8352.0-2,  8352.0-5,  8352.0-^.. 
8352.1,  8352.2.  8352.3.  and  8352.4 

O.iteil:  M.iy  11,  1994 
Nancy  Keir  Hayes, 
loviH"  A.<s!stnit'.Secretaryi>fttielnlfnor 

longer  UK  Doc.  94-1.3595  Filed  0-3-94;  H:4.i  .i:iil 
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43  CFR  Public  Land  Order  7056 


IAK-932-42 10-06;  AA-16807] 

Partial  Revocation  of  Executive  Order 
No.  4257  Dated  June  27, 1925;  Alaska 

AGENCY;  Bureau  of  Land  Management, 
Interior. 

ACTION:  Public  Land  Order. 


SUMMARY:  This  order  revokes  an 
E.xecutive  Order  insofar  as  it  affects 
appro.ximately  54.47  acres  of  National 
Forest  System  land  and  8.91  acres  of 
public  land  withdrawn  for  use  by  the 
Coast  Guard,  Department  of 
Transportation,  for  the  Woronkofski 
Point  Lighthouse.  The  land  is  no  longer 
needed  for  the  purpose  for  which  it  was 
withdrawn.  This  action  will  also  open 
the  land  within  the  Forest  to  such  forms 
of  disposition  as  may  by  law  be  made 
of  National  Forest  System  land.  The 
land  has  been  and  will  continue  to  bt; 
subject  to  the  Tongass  National  Forest 
reservation.  Upon  revocation,  the  public 
land  will  be  subject  to  the  terms  and 
conditions  of  Public  Land  Order  No 
5180.  as  amended,  and  any  other 
withdrawal  of  record. 

EFFECTIVE  DATE:  June  6,  1994. 
FOR  FURTHER  INFORMATION  CONTACT:  Sue 
A.  WolT,  BLM  Alaska  State  Office,  222 
W.  7th  Avenue,  No.  13,  Anchorage, 
Alaska  99513-7599. 907-271-5477. 

By  virtue  of  the  authority  vested  in 
the  Secretary  of  the  Interior  by  section 
204  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  43  U.S.C. 
1714  (1988).  and  by  section  17(d)(1)  of 
the  .Maska  Native  Claims  Settlement 
Act.  43  U.S.C.  1616(d)(1)  (1988),  it  is 
ordered  as  follows: 

1.  Executive  Order  No.  4257  dated 
lune  27,  1925,  which  withdrew  National 
Forest  System  land  and  public  land  for 
■lighthouse  purposes,  is  hereby  revoked 
insofar  as  it  affects  the  following 
described  land: 

Copper  River  Meridian 

ToiigOiS  S'ational  Forest 

A  parcel  of  land  located  within  sees. 
5  and  6  of  T.  63  S.,  R.  83  E..  described 
as  L'.S.  Survey  No.  1712,  excluduig  th-,- 
following  parcel: 

Beginning  at  a  point  which  is  S 
87''2r00.6"  E.,  309.65  f«!t  trom  l'.S.!...\t.  No 
1712.  at  nppro.ximatf  latitude  5f.^2tl'O0  "  N., 
iongitud*  132''30'.30"VV. 

Tltentc  S.  2;!'20"04"  VV..  219.26  fwt, 
Therue  N.  68''00'42.2"  VV.,  163.49  feet. 
Thence  N.  58°17'00 "  W.  69  30  feet; 
Them  e  N.  25''03'CM)"  U'..  56.10  fei-t; 
Ihence  N.  20''0800'  \V.,  42.24  teet: 
1  hence  N.  39°08'00"  E. .  50. 16  feet: 
Thence  S.  79°08'(K) '  E..  257.40  feet 
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Thence  N.  66'0000  '  E.,  56.10  feet  to  the 
point  of  beginning,  containing 
approximately  1  acre. 

The  area  described,  less  the  excluded 
parcel,  contains  approximately  54.47 
acres  of  National  Forest  System  land 
and  8.91  acres  of  public  land,  for  a  total 
of  approximately  63.38  acres. 

2.  At  10  a.m.  on  July  6,  1994.  the 
National  Forest  System  land  described 
above  will  be  opened  to  such  forms  of 
disposition  as  may  by  law  be  made  of 
National  Forest  System  land,  including 
location  and  entry  under  the  United      ' 
States  mining  laws,  subject. to  valid 
existing  rights,  the  provisions  of  existing 
withdrawals,  other  segregations  of 
record,  and  the  requirements  of 
applicable  law. 

At  10  a.m.  on  July  6.  1994.  the  public 
land  described  above  will  be  opened  to 
location  and  entry  under  the  United 
States  mining  laws  for  metalliferous 
minerals,  pursuant  to  the  term  of  30 
U.S.C.  49(a)  (1988).  subject  to  valid 
existing  rights,  the  provisions  of  existing 
withdrawals,  other  segregations  of 
record,  and  the  requirements  of 
applicable  laws.  The  Bureau  of  Land 
Management  will  not  intervene  in 
disputes  between  rival  locators  over 
possessory  rights  since  Congress  has 
provided  for  such  determinations  in 
local  courts. 

Dated:  May  17,  1994. 
Bob  Armstrong, 

Assistant  Secretun,  of  the  Interior. 
IFR  Doc,  94-13,'>80  Filed  6-3-94:  8:45  ami 

BILLING  CODE  4310-JA-M 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  301 

(Docket  No.  931235-4107;  I.D.  052694A] 

Pacific  Halibut  Fisheries 

AQE.NCY:  National  Marine  Fisheries 
Service  (NMFS).  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 
Commerce. 

ACTION:  Notice  of  inseason  action. 


EFFECTIVE  DATE:  May  17,  1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
.Steven  Pennoyer.  telephone  907-586- 
7221;  Gary  Smith,  telephone  206-526- 
6140;  or  Donald  McCaughran,  telephone 
206-634-1838. 

SUPPLEMENTARY  INFORMATION:  The  IPHC, 
under  the  Convention  between  the 
United  States  of  America  and  Canada 
for  the  Preservation  of  the  Halibut 
Fishery  of  the  Northern  Pacific  Ocean 
and  Bering  Sea  (signed  at  Ottawa, 
Ontario,  on  March  2,  1953),  as  amended 
by  a  Protocol  Amending  the  Convention 
(signed  at  Washington,  DC,  on  March 
29.  1979),  has  issued  this  inseason 
action  pursuant  to  IPHC  regulations 
governing  the  Pacific  halibut  fishery. 
The  regulations  have  been  approved  by 
the  Secretary  of  State  of  the  United 
States  of  America  (58  FR  17791,  April 
6.  1993).  On  behalf  of  the  iTHC,  this 
inseason  action  is  published  in  the 
Federal  Register  to  provide  additional 
notice  of  its  effectiveness,  and  to  inform 
persons  subject  to  the  inseason  action  of 
the  restrictions  and  requirements 
f'Stablished  therein. 


SUMMARY:  The  Assistant  Administrator 
for  Fi.sheries.  NOAA,  on  behalf  of  the 
International  Pacific  Halibut 
Ccmmission  (IPHC),  publishes  notice  of 
this  inseason  action  pursuant  to  IPHC 
regulations  approved  by  the  United 
States  Covernmont  to  govern  the  Pacific 
halibut  fishery.  This  action  is  intended 
to  enhance  the  conservation  of  Pacific 
halibut  stocks  in  order  to  help  sustain 
Ihem  at  an  adequate  level  in  tlie 
northern  Pacific  Ocean  and  Bering  Sea. 


Inseason  Action 

199-i  Halibut  Landing  Report  Xo.  2 

First  Oregon  Sport  Season  to  Close 
May  20. 

The  preliminary  catch  estimate  for  the 
1994  sport  halibut  fisher}-  between  Cape 
Falcon  (latitude  45°46'00"N)  and  the 
California  border  (latitude  42''00'00"N) 
indicates  the  53,641  pound  (24.3  mt) 
catch  limit  will  be  reached  on  May  20. 
Therefore,  the  sport  halibut  fishery-  in 
this  area  will  close  at  11:59  p.m.  on  May 
20. 

Sport  fishing  for  Pacific  halibut  will 
re-open  May  21  through  August  5,  7 
days  a  week,  only  in  the  area  inside  the 
30-f,ithoiTi  curve  nearest  to  the  coastline 
as  plotted  on  National  Ocean  Service 
charts  numbered  13520,  18580,  and 
18600  from  Cape  Falcon  to  the 
Clalifornia  border,  or  until  2,716  pounds 
(1.2  mt)  are  estimated  to  have  been 
laken  and  the  season  is  closed  by  the 
Commission,  whichever  occurs  first. 
The  daily  bag  limit  remains  two  halibut 
per  person,  one  with  a  minimum  overall 
size  limit  of  32  inches  (81  cm)  and  the 
.second  with  a  minimum  overall  size 
limit  of  50  inches  (127  cm). 

Dated:  May  31,  1994. 
Davids.  Crestin, 
Atting  Direr  !ur.  Office  of  Fisheries 
Conserxation  and Mangement, National 
Marine  Fisheries  Sen  ice. 
IFR  Doc.  94-13702  Filed  6-3-94;  8:45  am| 
Billing  code  35i(>-22-f 


50  CFR  Part  625 

[Docket  No.  940262-4963;  I.D.  052494C] 
Summer  Flounder  Fishery 

AGENCY:  National  Marine  Fisheries 
Service  (NK4FS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 
Commerce. 

ACTION:  Notification  of  commercial 
quota  transfer. 


SUMMARY:  NMFS  announces  that  the 
.States  of  Connecticut,  Maryland,  North 
Carolina,  and  the  Commonwealth  of 
Virginia  are  transferring  various 
amounts  of  commercial  summer 
flounder  quota  to  the  State  of  Delaware. 
The  public  is  advised  that  the  quota 
adjustments  have  been  made,  and  is 
informed  of  the  revised  commercial 
quota  for  each  state  involved, 
EFFECTIVE  DATE:  June  1,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Hannah  Goodale,  508-281-9101. 
SUPPLEMENTARY  INFORMATION: 
Regulations  implementing  Amendment 
2  to  the  Fishery  Management  Plan  for 
the  Summer  Flounder  Fishery  are  found 
at  50  CFR  part  625.  The  regulations 
require  annual  specification  of  a 
commercial  quota  that  is  apportioned 
among  the  coastal  states  from  North 
Carolina  through  Maine.  The  process  to 
set  the  annual  commercial  quota  and  the 
percent  allocated  to  each  state  are 
described  in  §625.20. 

The  commercial  quota  for  summer 
flounder  for  the  1994  calendar  vear  set 
equal  to  16.005.560  lb  (7.3  million  kg) 
and  the  allocations  to  each  state  were 
published  March  7.  1994  (59  FR  10586). 
NMFS  issued  a  notification  that  the 
commercial  quota  available  to  the  .State 
of  Delaware  for  1994  had  been 
harvested,  effective  March  30,  1994  (59 
FR  15863.  April  5.  1994).  The  1994 
quotas  for  several  states  were  adjusted 
for  overages  occurring  in  1993.  as 
required  under  §625. 20(d)(2),  on  May 
25.  1994.  The  quotas  after  adjustments 
for  overages  in  1993  for  the  stales 
affected  by  this  action  were:  Dt?laware. 
-  1,359  lb  (  -616  kg);  M.iryland. 
324.117  lb  (147,018  kg);  North  Carolina, 
4.369.775  lb  (1 ,982,1 1 7  kg);  and 
Virginia,  3,242,354  lb  (1.470,722  kg). 
Since  Connecticut's  quota  was  not 
exceeded  in  1993,  its  1994  quota  of 
361,258  lb  (163.8B6  kg)  did  not  need 
adjustment  for  overages  prior  to  this 
action. 

The  final  rule  implementing 
Amendment  5  to  the  FMP  was 
published  December  17.  1993  (58  FR 
B5936),  and  allows  two  or  more  states, 
under  mutual  agreement  and  with  the 
concurrence  of  the  Director.  Northeast 
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Region.  NMFS  (Regional  director),  to 
transfer  or  combine  sumr  ler  flounder 
commercial  quota.  The  R  ^ional 
Director  is  required  to  co  isider  the 
criteria  set  forth  in  §62,S.  JO(fl(l)  in  the 
evaluation  of  requests  for  quota  transfers 
or  combinations. 

Section  625.20(3)  furth  ir  states  that  a 
state  may  not  submit  a  rei  [uest  to 
transfer  or  combine  quota  if  a  request  to 
which  it  is  party  is  pendi  ig  before  the 
Regional  Director.  While  )elaware  is  the 
recipient  of  the  four  trens  "ers,  each 
request  to  transfer  quota  \  >as  presented 
separately  by  each  state,  i  nd  therefore 
considered  individually  t  y  the  Regional 
Director.  Publication  as  o  le  notification 
is  efficient  and  convenier  t  for  reference. 

Connecticut.  Mar>  land,  North 
Carolina,  and  Virginia  ha  e  agreed  to 
transfer  96  lb  (44  kg).  l.OC  0  lb  (454  kg). 
2,782  lb  (1.262  kg),  and  2, 162  lb  (981 
kg),  respectively,  of  their  :ommercial 
quotas  to  Delaware.  The  F  egional 
Director  has  determined  t  lat  the  criteria 
set  forth  in  §  625.20(f)  ha^  e  been  met. 
and  publishes  this  notific  ition  of  quota 
transfers.  The  revised  quo  tas  for  the 
calendar  year  1994  are:  C(  nnecticut. 
361.162  lb  (163.822  kg);  Delaware,  4,681 
lb  (2.123  kg);  Maryland.  3  !3.117  lb 
(146,565  kg);  North  Caroli  aa,  4,366.993 
lb  (1.980.855  kg)  and  Virg  nia.  3.240.192 
lb  (1.469.742  kg). 

Because  current  landing  s  estimates 
indicate  that  the  Delaware  inshore 
fisher}'  has  harvested  the  (  uota  made 
available  through  these  tn  nsfers,  no 
quota  is  currently  availab!  b  for  landings 
in  that  State.  Federally  pe  -rnitted 
vessels  may  not  land  sumi  ner  flounder 
in  the  State  of  Delaware. 

This  action  does  not  alt(  r  any  of  the 
conclusions  reached  in  thi  i 
Environmental  Impact  Staement 
prepared  for  Amendment  I  to  the  FMF 
regarding  the  effects  of  su)  nmer  flounder 
fishing  activity  on  the  bur  lan 
environment.  Amendment  2  established 
procedures  for  setting  an  a  nnual 
coastwide  commercial  qu(  ta  for  summer 
flounder  and  a  formula  foi  determining 
commercial  quotas  for  eac  i  state.  The 
quota  transfer  provision  w  is  established 
by  Amendment  5  to  the  Ff  IP  and  the 
environmental  assessment  prepared  for 
Amendment  5  found  that  tie  action  had 
no  significant  impact  on  tl  e 
environment.  Under  §  6.02  b. 3(b)(i)(aa) 
of  NO.\A  Administrative  ( Irder  216-6. 
this  action  is  categorically  excluded 
from  the  requirement  to  pi  epare 
additional  environmental  i  inalyses.  This 
is  a  routine  administrative  action  that 
reallocates  commercial  qui  ttas  within 
the  scope  of  previously  pu  ilished 
environmental  analyses. 
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Classification 

This  action  is  required  by  50  CFR  part 
625  and  is  exempt  from  OMB  review 
under  E.O.  12866. 

Authority:  16  U.S.C.  1801  et  seq 
Dated:  .May  31,  1994 
David  S.  Crestin, 

Acting  Director.  Office  of  Fisheries 
Consenvtion  and  Management.  National 
Mniine  Fisheries  Sen-ice. 
(PR  Doc.  94-13657  Filed  6-1-94;  2:24  pm| 
BILLING  COOi  3$10-22-P 


50  CFR  Part  672 

[Docket  No.  931199-4042;  I.D.  0601 94 A] 

Groundflsh  of  the  Gulf  of  Alaska 

AGENCY:  National  Marine  Fisheries 
Ser\  ice  (NMFS).  National  Oceanic  and 
Atmospheric  .Administration  (NOA.\). 
Commerce. 
ACTION:  Closure. 

SUMMARY:  NMFS  is  closing  the  directed 
fisher)'  for  pollock  in  Statistical  Area  61 
(between  159"  and  170'  W.  long.)  in  the 
Gulf  of  Alaska  (GOA).  This  action  is 
necessary  to  prevent  exceeding  the 
second  quarterly  allowance  of  the  total 
allowable  catch  (TAC)  for  pollock  in 
this  area. 

EFFECTIVE  DATE:  12  noon,  Alaska  local 
time  (A.l.t.).  June  2.  1994.  until  12  noon, 
A.l.t.,  July  1.1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  L.  Sloan,  907-586-7228. 

SUPPLEMENTARY  INFORMATION:  The 
groimdfish  fishery-  in  the  GO.A  exclusive 
economic  zone  is  managed  by  the 
Secretary  of  Commerce  according  to  the 
Fishery  Management  Plan  for 
Groundflsh  of  the  GOA  (FMP)  prepared 
by  the  North  Pacific  Fishery 
Management  Council  under  the 
authority  of  the  Magnuson  Fishery 
Conservation  and  Management  Act. 
Fishing  by  U.S.  vessels  is  governed  by 
regulations  implementing  the  FMP  at  50 
CFR  parts  620  and  672. 

The  second  quarterly  allowance  of 
pollock  TAC  in  Statistical  Area  61  is 
5,037  metric  tons  (mt).  as  established  by 
the  1994  final  specifications  (59  FR 
7647,  February  16,  1994)  and  modified 
in  accordance  with  §672.20(a)(2)(iv). 

The  Director,  Alaska  Region.  NMFS 
(Regional  Director),  has  determined,  in 
accordance  with  §672. 20(c)(2)(ii).  that 
the  1994  second  quarterly  allowance  of 
pollock  TAC  in  Statistical  Area  61  soon 
will  be  reached.  The  Regional  Director 
established  a  directed  fishing  allowance 
of  4.400  mt.  and  has  set  aside  the 
remaining  637  mt  as  bycatch  to  support 
other  anticipated  groundfish  fisheries. 


The  Regional  Director  has  determined 
that  the  directed  fishing  allowance  has 
been  reached.  Consequently,  directed 
fishing  for  pollock  in  Statistical  Area  61 
is  prohibited,  effective  from  12  noon. 
A.l.t..  June  2. 1994.  until  12  noon.  Alt.. 
July  1.  1994. 

Directed  fishing  standards  for 
applicable  gear  types  may  be  found  in 
the  regulations  at  §  672.2b(g). 

Classification 

This  action  is  taiken  under  50  CFR 
672.20  and  is  exempt  from  OMB  review 
under  E.O. 12866. 

Authority:  16  U.S.C.  1801  et  seq. 

Dated:  lune  1.  1994. 

Richard  H.  Schaefer, 

Director  of  Office  of  Fisheries,  Conservation    . 
and  Management.  National  Marine  Fisheries 
Sen- ice. 

IFR  Doc.  94-13726  Filed  6  1-94;  4:16  pinj 

SILLING  COOE  3510-22-^ 


50  CFR  Part  675 

[Docket  No.  931100-4043;  I.D.  0601943} 

Groundfish  of  the  Bering  Sea  and 
Aleutian  Islands  Area 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS).  National  Oceanic  and 
Atmospheric  Administration  (NO.\A). 
Commerce. 
action:  Closure. 

SUMMARY:  NMFS  is  prohibiting  retention 
of  sablefish  by  persons  using  trawl  gear 
in  the  Bering  Sea  subarea  (BS)  of  the 
Bering  Sea  and  Aleutian  Islands  (BSAI) 
management  area,  NMFS  is  requiring 
that  catches  of  sablefish  by  these 
persons  in  the  BS  be  treated  in  the  same 
manner  as  prohibited  species  and 
discarded  at  sea  with  a  minimum  of 
injury.  This  action  is  necessary  because 
the  share  of  the  sablefish  total  allowable 
catch  (TAC)  assigned  to  trawl  gear  in  the 
BS  has  been  reached. 
EFFECTIVE  DATE:  12  noon,  Alaska  local 
time  (A.l.t.).  June  1.  1994,  until  12 
midnight.  A.l.t.,  December  31.  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  L.  Sloan.  907-586-7228. 
SUPPLEMENTARY  INFORMATION:  The 
groundfish  fishery  in  the  BSAI  exclusive 
economic  zone  is  managed  by  tlie 
Secretary  of  Commerce  according  to  the 
Fishery  Management  Plan  for  the 
Groundfish  Fisher}'  of  the  BSAI  Area 
(FMP)  prepared  by  the  North  Pacific 
Fishery  Management  Council  luider 
authority  of  the  Magnuson  Fishery 
Conservation  and  Management  Act. 
Fishing  by  U.S.  vessels  is  governed  by 
regulations  implementing  the  FMP  at  50 
CFR  parts  620  and  675. 


In  accordance  with  §675.24(c)(l)(i), 
the  share  of  the  sablefish  TAC  assigned 
to  trawl  gear  in  die  BS  was  established 
by  the  final  1994  initial  specifications  of 
groundfish  (59  FR  7656,  February  16, 
1994)  as  230  metric  tons. 

The  Director,  Alaska  Region,  NMFS. 
has  determined,  in  accordance  with 
§  675.24(d)(2),  that  the  share  of  the 
sablefish  TAC  assigned  to  trawl  gear  in 
the  BS  has  been  reached  Therefore, 


NMFS  is  requiring  diat  further  catches 
of  sablefish  by  persons  using  trawl  gear 
in  the  BS  be  treated  as  prohibited 
species  in  accordance  with 
§  675.20(c)(3),  effective  from  12  noon. 
A.l.t.,  June  1,  1994,  until  12  midnight, 
A.l.t.,  December  31,  1994. 

Classification 

This  action  is  taken  under  §675.24 
and  is  exempt  from  OMB  review  under 
E.O.  12866. 


Authority:  16  U.S.C.  1801  et  seq 

Dated:  June  1.  1994. 

Richard  H.  Schaefer, 

Director.  Office  of  Fisheries  Consenatinn  and 
.Management.  National  Marine  Fisheries 
Senice. 

(FR  Doc.  94-13725  Filed  6-1-94;  4:16  pml 
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Proposed  Rules 


This  section  of  the  FEDERAL 
contains  notices  to  the  pulslic 
issuance  of  rules  and  regutat 
purpose  of  these  notices  is  to 
persons  an  opportunity  to  par^ci 
rule  making  pnor  to  the  adoptpn 
rules. 


REGISTER 
Df  the  proposed 

The 
give  interested 
ipale  in  the 
of  the  final 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Chapter  I 

[Summary  Notice  No.  PR-94f  13] 

Petition  for  Rulemaking;  iummary  of 
Petitions  Received;  Dispositions  of 
Petitions  Issued 

AGENCY:  Federal  Aviation 
Administration  (FAAl.  DC 
ACTION:  Notice  of  pelitioris  tor 
rulemaking  received  and  a  dispositions 
of  prior  petitions. 


for  th 
pra 

l]ti 


SUMMARY:  Pursuant  to  FA.'' 
provisions  governing  tiif  a 
processing,  and  dispositioi 
for  rulemaking  (14  CFR  pa 
notice  contains  a  summary 
petitions  requesting  the  in 
rulemaking  procedures 
amendment  of  specified  , 
-the  Federal  Aviation  Regu 
denials  or  withdrawals  of 
petitions  previously  receiv 
purpose  of  this  notice  is  to 
public's  awareness  of.  and 
in.  this  aspect  of  FAA's  r  , 
activities.  Neither  publicTt 
notice  nor  the  inclusion  or 
information  in  the  summnr 
to  affect  the  legal  status  of 
or  its  final  disposition. 
DATES:  Comments  on  peti 
must  identify  the  petition 
number  involved  and  must 
by  August  5,  1994. 
ADDRESSES:  Send  comment 
petition  in  triplicate  to: 
Aviation  Administration. 
Chief  Counsel,  Attn:  Rules 
. 800  Independent 


Fee  e 
Cff 


f  OS 

lalory 


SVV..  Washington.  DC  2059 

The  petition,  any  comme|it 
and  a  copy  of  any  final  dls 
filt'd  in  the  assigned  regu 
and  are  available  for  exami 
Rules  Docket  (AGC-2no).  R^om 
F,\A  Headquarters  Buildin 
800  Independence  Avenue 
Washington,  DC  20591;  te 
267-3132. 


in  3 


Federal  Register 

Vol.  59.  No.  107 
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FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Frederick  M.  Haynes.  Office  of 
Rulemaking  (ARM-1).  Federal  Aviation 
Administration.  800  Independence 
Avenue.  SW.,  Washington,  DC  20591: 
telephone  (202)  267-3939. 

This  notice  is  publislied  pursuant  to 
paragraphs  (b)  and  (f)  of  §  11.27  of  part 
11  of  tl^e  Federal  Aviation  Regulations 
(14  CFR  part  11). 

Is.siivd  ii!  VVashington,  DC  on  May  .11. 
1994 

Donald  P.  Byrne. 
Assistant  Chiff  Counsel  for  flfgnltitinns. 

Petitions  for  Rulemaking 

Dockrt  No.:  26fi33 

Petitioner:  Mefisrs.  Jack  W.  Tuiistill. 
Richard  H.  Low.  and  Wavne  Witt 

llfgulations  Affected:  14  CFR  61.95 

Desriiptinn  of  Riilechange  Sought:  To 
amend  §61.95(a)(l)  of  the  FAR  which 
requires  student  pilots  to  receive  both 
ground  and  flight  instruction  in  the 
specific  terminal  control  area  for 
which  solo  flight  is  authorized.  The 
petitioners  propose  that  a  student 
pilot  who  has  met  the  requirements  of 
§61.95  for  either  the  Tampa  or 
Orlando  TCA's  be  allowed  to  operate 
iiibothTCA's 

Petitioner's  Reason  for  the  Request: 
Denial .  May  17.  1994. 

ITK  Dck:.  94-136yq  Filed  R-:i-94:  8:45  am| 

BILLING  CODE  4910-13-M 


14  CFR  Part  39 

[Docket  No.  94-NM-43-AD] 

Airworthiness  Directives;  Aerospatiale 
Model  ATR42-200  and  -300  Series 
Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 


SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Model  ATR42-200  and  -300 
series  airplanes.  This  proposal  v/ould 
require  a  one-time  dye  penetrant 
inspection  to  detect  cracking  in  certain 
hinge  pins  of  the  nose  landing  gear 
(NLG),  and  replacement  of  cracked  pins 
w  ith  crack-free  pins.  This  proposal  is 
prompted  by  reports  of  cracking  of 
certain  hinge  pins  in  the  NLG.  The 
actions  specified  by  the  proposed  AD 


are  intended  to  prevent  collapse  of  the 
NLG  due  to  cracking  of  the  hinge  pins. 
DATES;  Comments  must  be  received  by 
July  18,  1994. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate.  ANM-103. 
Attention:  Rules  Docket  No.  94-N.M- 
43-AD.  1601  Lind  Avenue,  SW.. 
Renton,  Washington  98055-10.5!). 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 

The  senice  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Aerospatiale,  316  Route  de  Bayonne, 
31060  Toulouse.  Cedex  03.  France.  This 
information  may  be  examined  at  the 
FAA.  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW  ,  Renton. 
Washington. 

FOR  FURTHER  INFORMATION  CONTACT:  .Sam 
Grober.  Aerospace  Engineer. 
Standardization  Branch,  ANM-1 13, 
FAA,  Transport  Airplane  Directorate. 
1601  Lind  Avenue.  SW..  Renton. 
Washington  98055-4056;  telephone 
(206)  227-1187;  fax  (206)  227-1320. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory.  ec;onomic. 
environmental,  and  energy  aspei:ts  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  per.sons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Cornmenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 


must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  94-NM-43-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA.  Transport  Airplane  Directorate, 
ANM-103.  Attention:  Rules  Docket  No. 
94-NM-43-AD,  1601  Lind  Avenue. 
SW.,  Renton.  Washington  98055-4056. 

Discussion 

The  Direction  Generale  de  I'Aviation 
Civile  (DGAC).  which  is  the 
ainvorthiness  authority  for  France, 
recently  notified  the  FAA  that  an  unsafe 
condition  may  exist  on  certain 
Aerospatiale  Model  ATR42-200  and 
-300  series  airplanes.  The  DGAC  advises 
that  cracking  has  been  found  on  the 
hinge  pins  during  routine  overhaul  of 
the  nose  landing  gear  (NLG)  on  Model 
ATR42-200  and  -300  series  airplanes. 
The  cause  for  this  cracking  has  been 
attributed  to  improper  heat  treatment 
during  manufacture  of.the  hinge  pins. 
The  defective  pins  have  been  isolated  to 
tb.ose  manufactured  by  Nardi  having 
part  number  D56867  and  serial  numbers 
beginning  with  the  letter  "N."  This 
condition,  if  not  corrected,  could  resuU 
in  collapse  of  the  NLG  due  to  cracking 
of  the  hinge  pins. 

Avions  de  Transport  Regional  has 
issued  Service  Bulletin  ATR42-32- 
0064,  dated  January  17.  1994,  that 
describes  procedures  fur  a  one-time  dye 
penetrant  inspection  to  detect  cracking 
in  certain  hinge  pins  of  the  NLG.  and 
replacement  of  cracked  pins  with  crack- 
free  pins.  The  DGAC  classified  this 
service  bulletin  as  mandatory  and 
issued  French  Airworthiness  Directive 
94-005-055(8).  dated  January  5.  1994. 
in  order  to  assure  the  continued 
airworthiness  of  these  airplanes  in 
France. 

This  airplane  model  is  manufactured 
in  France  and  is  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  §21.29  of  the  Federal 
Aviation  Regulations  and  the  applicable 
bilateral  airworthiness  agreement. 
Pursuant  to  this  bilateral  airworthiness 
agreement,  llie  DGAC  has  kept  the  FAA 
informed  of  the  situation  described 
above.  The  FAA  has  examined  the 
findings  of  the  DGAC.  reviewed  all 
available  information,  and  determined 
that  AD  action  is  necessary^  for  products 
of  this  type  design  that  are"  certificated 
for  operation  in  the  United  States. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 


type  design  registered  in  the  United 
States,  the  proposed  AD  would  require 
a  one-time  dye  penetrant  inspection  to 
detect  cracking  in  certain  hinge  pins  in 
the  NLG,  and  replacement  of  cracked 
pins  with  crack-free  pins.  The  actions 
would  be  required  to  be  accomplished 
in  accordance  with  the  service  bulletin 
described  previously. 

The  FAA  estimates  that  128  airplanes 
of  U.S.  registry  would  be  affected  by  this 
proposed  AD.  that  it  would  take 
approximately  6  work  hours  per 
airplane  to  accomplish  the  proposed 
actions,  and  that  the  average  labor  rate 
is  $55  per  work  hour.  Based  on  these 
figures,  the  total  cost  impact  of  the 
proposed  AD  on  U.S.  operators  is 
estimated  to  be  $42,240.  or  $330  per 
airplane. 

The  total  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above.  I 
certify  that  this  proposed  regulation:  (1) 
Is  not  a  "significant  regulatory  action" 
under  E>ecutive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  1 1034.  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 


PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follov.-s: 

Authority:  49  U.S.C.  App.  1354(a).  14J1 
and  1423;  49  U.S.C.  106(g):  and  14  CFR 
11.89. 


List  of  Subjects  in  14  CFR  Fart  39 

Air  transportation.  Aircraft.  Aviation 
safety,  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  14 
CFR  part  39  of  the  Federal  Aviation 
Regulations  as  follows: 


§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  fallowing  new  airworthiness 
directive: 

Aerospatiale:  Docket  94-NM-43-AD. 

Applicability:  Model  ATR4  2-200  and  -300 
series  airplanes  equipped  wilh  hinge  pins 
installed  at  the  nose  landing  gear  (NLG)  that 
are  manufactured  by  Nardi,  have  part  nuribtr 
056867,  and  have  serial  numbers  beginning 
with  the  letter  -'N ":  certificated  in  anv 
category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  collapse  of  the  NLG  due  to 
cracking  of  the  hinge  pins,  accomplish  the 
following: 

(a)  Prior  to  ihe  acr  umulation  of  10.000  total 
landings  or  within  1,000  landings  af-.er  the 
effective  date  of  this  AD,  whichever  orcjrs 
later,  perform  a  dye  penetrant  inspti  tion  to 
detect  cracking  in  the  hinge  pins  on  the  NLG 
in  accordance  with  Avions  de  Transport 
Regional  Se.-vice  Bulleti:!  ATR42-32-OG<.4 
dated  January  17, 1994. 

(1)  If  no  cracking  is  found,  prior  to  farther 
flight,  reinstall  that  hinge  pin  in  accordance 
with  Ihe  service  bulletin. 

(2)  If  (racking  is  found,  prior  lo  further 
flight,  install  a  new  hinge  pin  or  a  pin  that 
has  been  previously  inspected  and  found  to 
be  crac  k-tree.  in  accordance  with  the  serx  ,i  e 
bulletin. 

(b)  As  of  the  effective  date  of  ihis  AD.  no 
hirge  pin  manufactured  by  .Nardi  having  pa.'-t 
number  D56867  and  any  strial  number 
beginn  ng  with  ;hu  letter  "N,"  shall  be 
installed  on  the  .NLG  of  any  cirplane.  unless 
that  pin  has  been  pre\  iously  inspected  and 
has  been  found  to  be  craf  k-free,  in 
accordance  with  Avions  de  Transport 
Regional  Senice  B.jHelin  .^TR42-32-fJ(>fi4. 
da'ed  January  17,  1994. 

U]  An  alternative  method  of  compliance  oi 
adjustment  of  the  compliance  tim.^  that 
provides  an  acceptable  level  of  safe;  v  n-ia\  be 
used  if  approved  by  the  Managr-r. 
Standardization  Branch.  ANM-113.  FA.^. 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  F<^.\ principal  Maintenance 
Inspector,  who  may  add  comments  and  th»>n 
send  it  to  ihe  .Manager.  Standardization 
Branch.  ANM-n  3. 

Note:  Information  concerning'the  existenre 
of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any.  .mav  be 
obtained  from  the  Standardization  Branch 
ANM-n  3. 

(d)  Special  flight  permits  mav  be  issued  in 
accordance  with  §§  21.197  and'21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21197 
and  21.109)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished. 
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SUMMASY:  This  ai:tion  wit! 
fiotii;fe  cTp-'opcsed  rulemr 
that  proposed  a  new  airw 
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do'w;!ion  and  control.  Sim 
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Aviation  .Arin.inistration  (I 
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niodiricationii  to  ma.xiniize  cargo  fire 
detet;tion  and  control.  That  action  was 
prompted  by  a  report  of  an  uncontained 
fire  in  a  main  det;k  cargo  compartment 
on  a  transport  category  airplane.  The 
proposed  actions  were  intended  to 
prevent  an  uncontrolled  cargo  fire  that 
( ould  cause  extensive  damage  to  the 
systems  and  structure  of  the  airplane. 

Since  the  issuance  of  that  NPRM.  the 
F.AA  has  received  additional  data  and 
has  initiated  other  rulemaking  activity, 
which  has  caused  it  to  reconsider  its 
previous  position  on  this  rulemaking 
iu.tion. 

The  FA.\  received  over  128  conuiu.Mits 
and  suggestions  to  the  p.-oposal. 
including  ones  from  aftected  operators, 
aircraft  manufacturers.  induslr>- 
representatives,  and  civil  aviation 
authorities  from  around  the  world  The 
general  nature  ofalmost  all  of  the 
comments  received  was  in  dis.ngreeri'eiit 
with  the  issuance  of  the  pro  nosed  rule. 
One  comn-.enter  requests  that  further 
action  on  this  AD  te  postponed  until 
the  proposed  actions  have  been 
carefully  coordinated  with  the  aviation 
authorities  of  the  countries  controlling 
the  type  certificates  of  the  applicable 
aircraft.  The  FAA  notes  that,  during  the 
development  of  tills  proposal,  it 
apprised  foreign  civil  airv.o'lhiness 
authoritins  (FCA.A)  of  the  planned 
actions.  The  FAA  has  given  due 
con.sideration  to  the  comments  and 
reconunetidations  that  were  received 
{rum  e;u;ii  of  these  FCA.A "s. 

M.tny  commenters  question  th.e 
|u-;tificjtion  for  the  propo.sed  rule  ;!::d 
request  that  it  be  withdrawn.  Five 
cnmmentersqufc.stion  the  FAA's  method 
of  requiring  change  via  an  AU.  Several 
ccmnienters  consider  that  the  proposed 
rule  fails  to  meet  the  regulator) 
retjuirements  of  tj  ;M.l  (•Airworthim-ss 
Direttives;  Applicability")  of  the 
Federal  Aviation  Regulations  (14  CIK 
39.1):  these  commenters  contend  that 
the  FA.A  has  not  e.stablished  that  the 
unsafe  condition  is  likely  to  exist  or 
develop  on  the  affected  airplanes.  One 
(.u.Timenter  points  out  that  a  review  of 
the  FAA's  Service  Difficulty  Reports 
(SDR)  tailed  to  disclose  any  problem 
with  regard  to  detection,  access  lo.  or 
(ontrol  of  smoke  or  fires  in  baggage 
compartments  of  airplanes  of  the  tyjie 
and  size  affected  by  the  proposal.  One 
ofthe.se  commenters  points  out  that 
tliere  is  no  service  history  to  suggest  that 
compartments  of  this  size  [under  400 
cubic  feet]  have  fjeen  or  are  likely  lo  be 
a  fire  hazard.  Four  commenters  consider 
that  the  FAA's  intent  in  proposing  the 
AD  should  instead  be  addressed  either 
^s  a  change  to  affected  operators" 
Operation  Specifications  or  as  a  change 
to  part  121  C'Certific  afion  and 


Operations:  Domestic.  Flag,  and 
Supplemental  Air  Carriers  and 
commercial  Operators  of  Large 
Aircraft")  of  the  Federal  Aviation 
Regulations  (14  CFR  part  121).  • 
The  FA.\  agrees  with  certain 
observations  made  by  these 
commenters.  The  F.A.'\  has  conduct'-  t  j 
review  the  SDR's  as  well  as  the  Uni!;  .1 
Kingdom  Civil  Airworthiness 
Authority's  (CAA)  World  Airline 
Accident  Summary  and  foiu'.d  no 
reports  of  incidents  or  accidents  cau.^ed 
by  fire  in  the  Class  B  cargo  con^partn'.ent 
ol  transport  airplanes  addressed  bv  this 
notice.  The  historical  data  that  was 
reviewed  indicates  only  that  tiinre  has 
not  been  a  cargo  compartment  tire  in  the 
size  of  airplanes  specified  in  the  notice. 
However,  the  lack  of  incidents  of  fire 
does  not  e.stablish  that  the  Class  B 
compartment,  as  defined  iii  the  existii-g 
certification  regulations,  has  appropriate 
safeguards  if  a  fire  we.'e  to  occur.  It  is 
this  aspect  that  the  proposed  rult;  was 
meant  to  address. 

Some  commenters  state  that  the 
smaller  cargo  compartments  of  the 
airplanes  affected  by  this  proposed  .\0 
are  different  from  the  larger 
compartments  on  the  airplanes  that  vire 
affected  by  AD  9.W)7-15.  amendment 
.'!9-R547  (.58  FR  212n.  April  20.  199:?;. 
siiice  those  compartments  contain 
pallots  and/or  containers.  One 
commenter  states  that  the  smaller  cargo 
f:oiTipartnients  used  in  t:om!nuttTservi<:e 
have  not  been  established  to  he  similar, 
from  the  standpoint  of  safety,  to  main 
def:k  Class  B  compartments  of  largt  r 
transports:  therefore,  any  action  to 
address  fire  safety  should  concentrate 
on  large  "Combi"  cargo  compartments, 
as  in  AD  9,1-07-1, 5.  Another  commenter 
considers  that  the  fire  detection 
problen;s  that  may  exist  on  jumbo-jet 
airplanes  do  not  have  any  relevance  for 
smaller  airplanes.  Another  commenter 
states  that  the  hazard  of  carrying  largt! 
pallets/containers  in  increasingly  large 
"Combi"  compartments  is  the  issue  to 
be  addressed,  not  the  size  of  the 
compartment  itself. 

The  FAA  disagrees  th.at  the  smaller 
cargo  compartments  are  not  similar, 
with  regard  to  fire  safety,  to  the  larger 
compartments  containing  pallets  or 
containers.  On  the  smaller  transport 
airplanes,  cargo  ;ind  luggage  are  loaded 
in  a  manner  such  tliat  smoke  detection 
and  access  may  be  inhibited  if  the  firf 
is  deep-seated  (buried  in  the  cargo), 
much  the  same  as  in  a  container  or 
pallet  on  a  larger  transport  airplane. 
Further,  the  FAA  has  observed,  and  one 
commenter  to  the  notice  admitted,  that 
in  many  instances,  some  operators  of 
the  smaller  transport  airplanes  load  the 
airplane's  cargo  compartments  in  sut :h  ,i 


manner  that  there  is  no  place  to  displace 
the  cargo  within  the  compartment  in 
order  to  get  at  a  fire.  This  presents  a 
two-fold  hazard: 

1.  The  fire  cannot  be  accessed  and 
continues  to  bum;  and 

2.  If  cargo  is  removed  from  the  cargo 
compartment,  passengers  could  be 
exposed  to  fire,  toxic  smoke,  and  ftjmes; 
this  situation  is  unsafe  and  contrary  to 
the  concept  and  rule  requirements  of  the 
Class  B  cargo  compartment. 

Four  commenters  provide  information 
concerning  the  economic  effects  of  the 
proposed  AD.  One  of  these  commenters, 
an  operator,  states  that  it  has  had  a  long- 
term  investment  in  its  combi  operations; 
however,  if  the  rule  is  issued,  any 
further  "Combi"  operations  would  be 
cost-prohibitive  for  this  operator.  This 
would  force  the  operator  to  raise 
passenger  ticket  prices,  and  resort  to 
less  frequent  all-passenger  or  all-cargo 
flights.  Another  commenter  states  that 
the  proposed  requirements  of  the  rule 
would  have  a  devastating  effect  on 
service  to  remote  communities  that  have 
no  alternative  means  of  transport 
available.  Another  commenter  states 
that  it  would  cost  up  to  $200,000  per 
airplane  to  accomplish  the  requirement 
to  convert  the  cargo  compartment  to  a 
Class  C  configuration;  this  would  be  a 
great  economic  burden  for  small 
operators.  Another  commenter 
estimated  that  the  requirements  of  the 
proposed  rule  would  cost  10%  of  its 
annual  gross  revenues. 

In  light  of  these  comments  and  other 
information  provided,  the  FAA  must 
continue  to  consider  the  following 
aspects  relevant  to  this  rulemaking 
action: 

1.  A  service  history  indicating  that 
there  has  not  been  a  fire  in  the  Class  B 
cargo  compartments  of  the  size  of 
aircraft  addressed  by  the  proposed  rule; 
and 

2.  Cargo  loading  practices  on  the 
smaller  transport  category  airplanes  that 
may  inhibit  smoke  detection  and  negate 
access  requirements  of  the  Class  B  cargo 
compartment. 

Because  of  the  potentially 
catastrophic  consequences  of  fire  in 
Class  B  cargo  compartments  and  the 
impossibility  of  eliminating  the 
potential  for  such  fires,  the  FAA  cannot 
conclude  that  the  existing  Class  B 
compartments  do  not  present  an  unsafe 
condition.  However,  this  condition  is  a 
result  of  flaws  in  the  underlying  design 
standards  for  these  compartments,  and 
correcting  those  flaws  may  have 
significant  economic  and  operational 
consequences.  For  these  reasons,  the 
FAA  has  concluded  that  issuance  of  an 
AD  to  address  this  condition  is  not 
warranted  at  this  time. 


The  FAA  now  considers  that  a  change 
to  part  25  ("Airworthiness  Standards: 
Transport  Category  Airplanes")  of  the 
FAR  (14  CFR  part  2.5)  and  to  the 
relevant  operating  regulations  of  the 
FAR  to  address  these  issues  is  more 
appropriate  and  will  allow  further 
public  participation  in  the  rulemaking 
process. 

In  1989,  just  prior  to  the  time  that  the 
notice  was  published,  a  subgroup  of  the 
Department  of  Transportation  Task 
Force  on  FAA  Reform  recommended 
that  a  Standing  Advisory  Committee  for 
Rulemaking  be  established.  The 
Secretary  of  Transportation  approved 
this  recommendation,  and  the  Aviation 
Rulemaking  Advisory  Committee 
(ARAC)  was  chartered  in  1991.  The 
purpose  of  the  committee  is  to  provide 
advice  and  recommendations  to  the 
FAA  concerning  the  full  range  of  the 
FAA's  rulemaking  activity  with  respect 
to  safety-related  issues.  The  expected 
benefits  of  ARAC  are  to  take  advantage 
of  the  industry  technical  expertise  and 
experience,  to  resolve  controversies  in 
an  open  forum,  to  resolve  Lssues  before 
formal  rulemaking,  and  to  broaden 
public  participation  in  the  process. 

The  FAA  has  asked  ARAC  to  consider 
70  rulemaking  issues,  one  of  which  is 
rulemaking  relative  to  the  Class  B  cargo 
compartment.  A  "Class  B  Cargo 
Compartment  Harmonization  Working 
Group"  was  established  recently  to 
formulate  and  harmonize  an 
international  position  on  amended 
requirements  for  the  Class  B  cargo 
compartment  as  installed  on  transport 
category  airplanes.  In  its  deliberations, 
ARAC  currently  is  considering  the 
safety  issues  related  to  the  Class  B  cargo 
compartment,  appropriate  rule 
requirements,  necessary  rule  changes, 
estimated  costs,  and  comments  and 
advice  from  the  aviation  industry. 

In  light  of  this  other  on-going 
rulemaking  activity,  the  FAA  hereby 
withdraws  the  proposed  AD. 

Withdrawal  of  this  notice  of  proposed 
rulemaking  constitutes  only  such  action, 
and  does  not  preclude  the  agency  from 
i.ssuing  another  notice  in  the  future,  nor 
does  it  commit  the  agency  to  any  course 
of  action  in  the  future. 

Since  this  action  only  withdraws  a 
notice  of  proposed  rulemaking,  it  is 
neither  a  propo.sed  nor  a  final  rule  and 
therefore,  is  not  covered  under 
E.xecutive  Order  12866,  the  Regulatory 
Flexibility  Act,  or  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11034, 
February  26,  1979). 


The  Withdrawal 

Accordingly,  the  notice  of  proposed 
rulemaking,  Docket  89-NM-205-AD, 
published  in  the  Federal  Register  on 
September  5,  1990  (55  FR  36284),  is 
withdrawn. 

Issued  in  Renton,  WashinKton.  on  Mav  31 
1994. 

Darreil  M.  Pederson. 

Acting  Manager,  Transport  Airplane 
Directorate.  Aircraft  Certification  Sen  ice 
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14  CFR  Part  71 

(Airspace  Docket  No.  94-ASO-6] 

Proposed  Establishment  of  Class  D 
Airspace:  Robins  AFB,  GA,  Proposed 
Amendment  of  Class  D  Airspace  and 
Establishment  of  Class  E  Airspace: 
Middle  Georgia  Regional  Airport, 
Macon,  GA 

AGENCY:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 


List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 


SUMMARY:  This  notice  proposes  to 
est.iblish  a  new  and  independent  Class 
D  airspace  at  Robins  AFB,  Georgia. 
Robins  AFB  hasa  hill  time  air  traffic 
control  tower.  This  notice  further 
proposes  to  amend  Class  D  airspace  at 
Middle  Georgia  Regional  Airport, 
Macon,  Georgia,  by  removing  Robins 
AFB  from  the  Macon,  Georgia.  Class  D 
description.  This  notice  also  proposes  to 
establish  Class  E  airspace  at  Middle 
Georgia  Regional  Airport,  Macon, 
Georgia,  when  the  associated  control 
lower  is  closed.  The  intended  effect  of 
this  action  is  to  clarify  when  two-way 
communication  with  these  air  traffic 
control  towers  in  required  and  to 
provide  adequate  Class  E  airspace  for 
instrument  approach  procedures  when 
the  Middle  Geo.'gia  Regional  Airport 
control  tower  is  closed. 

DATES:  Comments  must  be  received  on 
or  before:  July  5,  1994. 

ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Federal 
Aviation  Administration,  Docket  No. 
94-ASO-6,  Manager,  System 
Management  Branch,  ASO-530.  P.O. 
Box  20636,  Atlanta,  Georgia  30320. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Assistant  Chief 
Coun.sel  for  Southern  Region,  room  530, 
1701  Columbia  Avenue,  College  Park. 
Georgia  30337;  telephone  (404)  305- 
5200. 

FOR  FURTHER  INFORMATION  CONTACT: 
Wade  Carpenter,  Airsp.ice  Section, 
System  Management  Branch.  Air  Traffic 
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Administration.  P.O.  Box 
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establish  a  new  independent  Class  D 
airspace  at  Robins  AFB,  Georgia. 
.Additionally,  the  FAA  is  proposing  to 
amend  Class  D  airspace  and  establish 
Class  E  airspace  at  Middle  Georgia 
Regional  Airport.  Macon,  Crcorgia.  Prior 
t«i  .Airspace  Reclassification  an  Airport 
Traffic  Area  (ATA J  and  a  control  zone 
existed  at  these  airports.  However. 
.Air.space  Reclassification,  effective 
September  16.  1993,  discontinued  ihi' 
use  of  the  terms  "airport  traffic  area" 
and  'control  zones,"  replacing  them 
with  the  designation  "Class  D  airspace" 
Robins  .AFB  was  incorporated  in  the 
Class  D  airspace  for  Middle  Georgia 
Regional  Airport.  Macon.  Georgia. 
Robins  AFB  has  a  full  time  control 
tower.  However,  the  Macon  Radar 
.Approach  ControL'Tower.  which 
controls  aircraft  for  the  Middle  Georgia 
Regional  .Airport,  is  part-time.  The 
intended  effect  of  this  proposal  is  to 
amend  the  Class  D  airspace  at  Mi<idle 
Crf!orgia  Regional  Airport  by  removing 
Robins  .AFB  from  the  Macon.  Georgia 
Class  D  Airspace  and  designation.  Thi> 
notic:e  also  proposes  to  establish  Class  E 
surface  airspace  at  the  Middle  Georgia 
Regional  Airport.  Macon.  Creorgia.  to 
prov  ide  adequate  controlled  airspace  for 
instrument  approach  procedures  when 
the  Macon  Radar  Approach  Control.' 
Tower  is  closed. 

The  coordinates  for  this  airspace 
ilocket  are  based  on  North  .American 
Datum  83.  Designations  for  Class  D  i>iu\ 
Class  E  airspace  are  published 
respectively  in  paragraphs  5000  and 
6002  of  FAA  Order  7400  9A  dated  June 
17.  1993  and  effective  September  16, 
1993  which  is  incorporated  bv  referent  e 
in  CFR  71.1  effective  September  16. 
1993.  The  Class  D  and  E  airspace 
designations  listed  in  this  document 
would  be  published  subsequently  in  the 
Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  modifications  are  necessary  n> 
keep  them  operationally  current.  It. 
therefore.  (IJ  :s  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Prtx-edures  (44  FR  1 1034;  Febiuarv 
26.  1979);  and  (3)  does  not  warrant 
preparation  of  a  regulator}-  evaluation  as 
the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule, 
when  promulgated,  will  not  have  a 
significant  economic  ijnpart  on  a 
substantial  number  of  small  entities 
uniler  the  criteria  of  the  Regulatory 
M»'\ibijitv  Act. 


List  of  Subjects  iii  14  CFR  Part  71 

Aviation  safety.  Incorporation  by 
reference.  Navigation  (Air) 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 

PART  71— {AMENDED] 

1.  The  authority  citation  tor  14  CFR 
part  71  continues  to  read  as  follows: 

Authorit>-:  49  U.S.C.  app.  i;i48(a).  l.'iS4ld). 
I-SIO;  E.O.  10854.  24  FR  9565.  3  CFR,  1959- 
1963  Comp  .  p  3«0:  49  I'.S.C  lOOfg);  14  CFR 
ll.fiq 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  order  7400. 9.^,  Airspace 
Designations  and  Reporting  Points, 
dated  June  17.  1993.  and  effective 
September  16.  1993,  is  amended  as 
follows: 

{'a  ni^raph  r,0OU     Cla^s  D  . A  ;r.'>;). »  v 

♦  •  •  *  * 

ASO  CA  D  Robins  AK8.  GA  |Newj 

Robins  AFB,  GA 

(Lat.  32<'.38  23'- N..  ior.g.  8'l''.i5;ir  W  t 
Macon.  Middle  Georgia  Regional  Airpori.  CA 
(Lat.  32°4r35  •  N..  long.  kT^SS'SS  '  Wl 
That  airspace  extending  upward  from  the 
.surface  to  and  including  2.900  feet  MSI. 
within  a  S.'i-mile  radius  of  Robins  .AFB. 
excluding  tl>.e  ponion  of  a  line  connecting  thi- 
I  poi.Tts  of  intersection  within  a  4.1-mile 
radius  circle  centered  on  the  Middle  Ck-orai:.i 
Regional  .Mrport.  Maron.  Georgia 


ASO  CA  D  MACON,  GA  lAmendedl 

Macon.  Middle  Georgia  Region;;'  .Mr^>ort.  G.\ 

(Lat.  32''4r35-  \..  long.  fiTiiS'.sa"  W  ) 
Rct)ins  AFB,  G.A 
(Lat.  32°38'25"  .\..  long  BS^SS  :tf  IV.) 
Thai  airspace  extt-ndljig  uimard  from  the 
surface  to  and  including  .;.900  feet  MSI. 
w:thin  a  4.1-n;ile  radius  of  Middle  Georgia 
Regional  .'Virport.  e.xcluiiing  the  portion  south 
of  a  line  connecting  the  2  points  of 
intersection  within  a  5  5-nule  radii:-;  f  i.'cle 
centtTcd  on  the  Robins  AFB  ,\irpc.-t.  This 
Class  D  uirspage  area  is  effective  during  tl.e 
specific  days  and  times  established  in 
advance  by  a  Notice  to  Airmen.  The  eflVc  iive 
days  and  times  will  thereafter  be 
co.itinuously  published  in  the  Airport 
Facility  Directory. 


/'(jrugrco/)  (iOO^    Class  E  airspacv  cn-as 
di'si^niited  as  a  surface  area  for  an  nirpcr! 


ASO  GA  E2  MACt).\,  GA  |Neiv| 

Mcicon,  Middle  Georgia  Regional  .XiriXtrt.  C,\ 

(!.at.  32''41'35"  \.,'lo;ig.  fi:;^^8■.■.H•  Wl 
Robins  AFB.  GA 
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(Lat.  32»38'25"  N..  long  83=35';  31"  VV.) 
That  airspace  extending  upward  frum  the 
surface  within  a  4.1-mile  radius  of  Middle 
<;eorgia  Rpgion«i  Airport,  excluding  the 
portion  south  of  a  line  connecting  the  2 
points  of  intersection  within  a  5.5-mile 
rndius  circle  centered  on  the  Robins  AFB 
.'^nport.  The  Class  E  airspai  e  area  is  effective 
during  the  specific  days  and  times 
established  in  advance  by  a  Notice  to 
Airmen.  The  effective  days  and  times  will 
thereafter  be.  f;ontinii<)us!y  published  in  the 
Airport/Facilitv  Directory. 


Issu.'d  in  Coliep'  Park.  Georgiii.  on  M;;v  l.t 
1994. 

Walter  E.Denley. 

Acting .\tiinr.}ir'r.  Air  Trnffu  Dhisinn  Sniithcrn 
Rt^ion 

IFK  Doc.  94-13(i<ib  Filed  6-3-94:  8:45  ami 
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14  CFR  Part  71 

[Airspace  Docket  No.  94-AGL-4] 

Proposed  Class  E  Airspace 
Modification;  Freeport,  IL 

AGENCY:  FedfiTd)  Aviation 
Admini.strofion  (FA.A),  DOT. 
ACTION:  Notice  of  propo.sed  rulemaking; 
withdrawal. 

SUMMARY:  This  action  withdraws  the 
Notice  of  Proposed  Rulemaking 
(NPR.M),  which  propor.ed  to  modify  the 
Class  E  airspace  near  Freeport,  IL,  to 
accommodate  a  new  Noiidirectional 
Beacon  (NDB)  Runway  06  Standard 
Instrument  Approach  Procedure  (SlAP) 
and  a  new  Localizer  (LOG)  Runway  24 
SlAP  to  Albertus  Airport,  Freeport'i  IL. 
The  NPRM  is  being  withdrawn  since  it 
if  a  duplicate  of  another  regulation 
airspace  action  that  was  published  in 
tl.e  Federal  Register  on  April  6.  1994. 

DATES:  This  withdrawal  is  effective  June 
fi, 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  J.  Woodford.  Air  Traffic  Division, 
System  Management  Branch.  AGL-.'530, 
^3deral  Aviation  Administration,  2300 
Fast  Devon  Avenue,  Des  Plaines,  Illinois 
60018,  telephone  (708)  294-7568. 

SLTPPLEMENTARY  INFORMATION: 

The  Proposed  Rule 

On  March  29,  1994,  a  notice  of 
proposed  rulemaking  was  published  in 
the  Federal  Register  to  modify  the  Class 
E  airspace  near  Freeport,  IL,  to 
accommodate  a  new  NDB  Runway  06 
SlAP  and  a  new  LOG  Runway  24  SlAP 
!o  Albortus  Airport,  Freeport,  IL  (59  FR 
14573).  No  comments  were  received. 
Hov.;ever,  the  NPRM  is  being  withdrawn 
since  it  is  a  duplicate  of  another 
regulatory  airspace  action  that  was 


published  in  the  Federal  Register  on 
April  6,  1994. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace.  Incorporation  by  reference. 
Navigation  (air). 

Withdrawal  of  Proposed  Rule 

Accordingly,  pursuant  to  the 
authority  delegated  to  me.  Airspace 
Docket  No.  94-AGL-4.  as  published  in 
the  Federal  Register  on  March  29,  1994 
(59  FR  14573),  is  hereby  withdrawn. 

Authority:  49  [i.S.C.  app.  1348(a).  1354(a) 
1510:  E.O.  UJ8.54.  24  FR  9565.  3  CFR.  1959- 
196:i  Comp.,  p.  .389;  49  V.S:C.  106(g);  14  CFR 

n.f.9.  ■  - 

Issued  in  Des  Plaines.  IL  un  Mav  23.  1994. 
Roger  Wall. 

Manager.  Air  Traffic  Division. 
IFR  Doc  94-13697  Filed  6-3-94;  8:45  ami 
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14  CFR  Part  71 

[Airspace  Docket  No.  94-AGL-2] 

Proposed  Class  E  Airspace 
Establishment;  Savanna,  IL 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking: 
withdrawal. 


SUMMARY:  This  action  withdraws  the 
Notice  of  Proposed  Rulemaking 
(NPRM),  which  propo.sed  to  establish 
Cla.ss  E  airspace  near  Savanna.  IL.  to 
accommodate  a  new  Very  High 
Frequently  Omnidirectional  Range/ 
Distance  Measuring  Equipment  (\  OR/ 
DME-A)  in.strument  approach 
procedure  to  Tri -Town ship  Airport. 
Savanna,  IL.  The  NPRM  is  being 
withdrawn  since  it  is  a  duplicate  of 
another  regulator)'  airspace  action  that 
was  published  in  the  Federal  Register 
on  April  6,  1994. 

DATES:  This  withdrawal  is  effective  June 
6.  1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  J.  Woodford.  Air  Traffic  Division, 
F.ystem  Management  Branch,  AGL-530, 
Federal  Aviation  Administration,  2300 
East  Devon  Avenue.  Des  Plaines,  Illinois 
60018,  telephone  (708)  294-7568. 
SUPPLEMENTARY  INFORMATION: 

The  Proposed  Rule 

On  March  29,  1994,  a  Notice  of 
Propo.sed  Rulemaking  was  published  in 
I  lie  Federal  Register  to  establish  Cla.ss  E 
airspace  near  Savanna,  IL,  to 
accommodate  a  new  VOR/DME-A 
instrument  approach  procedure  to  Tri- 
Township  Airport,  Savanna,  IL  (59  FR 
14578).  No  comments  were  received. 


However,  the  NPRM  is  being  withdrawn 
since  it  is  a  duplicate  of  another 
regulatory  airspace  action  that  was 
published  in  the  Federal  Register  on 
April  6,  1994. 

List  of  Sub)ects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  referenc.e. 
Navigation  (air). 

Withdrawal  of  Proposed  Rule. 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  Airspace 
Docket  No.  94-AGL-2,  as  published  in 
the  Federal  Register  on  March  29,  1994 
(59  FR  14578),  is  hereby  withdrawn.  . 

Authority:  49  li  S  C.  app.  1348(a).  1354(a) 
1510;  E.O.  10854.  24  FR  9565,  3  GFK,  1959- 
1963  Conip..  p.  389;  49  U.S.C.  106(g);  14  CFR 
11.69. 

Issued  in  Des  Pliiines.  Illinois  on  May  23. 
1994. 

Roger  Wall. 

Manager,  Air  Traffic  Division. 

IFR  Doc.  94-13698  Filed  6-3-94:  8  45  an)) 
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DEPARTMENT  OF  THE  TREASURY 

Bureau  of  Alcohol,  Tobacco  and 
Firearms 

27CFRPar1s6,  8,  lOandll 
INotlce  No.  796;  Re:  Notice  No.  794] 
RIN  1512-AB10 

Unfair  Trade  Practices  Under  the 
Federal  Alcohol  Administration  Act; 
Extension  of  Comment  Period  and 
Correction  (93F-003P) 

AGENCY:  Bureau  of  Alcohol.  Tobacco 
and  Firearms  (ATF).  Treasury. 
ACTION:  Propo.sed  rule;  extension  of 
comment  period  and  corredion. 


SUMMARY:  In  Notice  No.  794  (59  FR 
21698).  published  in  the  Federal 
Register  on  April  26,  1994,  the  Bureau 
of  Alcohol,  Tobacco  and  Firearms  (ATF) 
proposed  changes  to  the  trade  practice 
regulations  under  the  Federal  Alcohol 
Administration  (FAA)  Act  on  tied- 
house,  exclusive  outlets,  commercial 
bribery,  and  consignment  sales.  ATF  is 
extending  the  comment  period  to  allow 
persons  who  intended  to  comment 
additional  time  to  submit  such 
comments.  This  notice  also  makes  an 
editorial  correction  to  the  text  of  the 
proposed  regulations  as  described  in  the 
supplementary  information  below. 
DATES:  Written  comments  must  be 
leceived  by  July  27,  1994. 
ADDRESSES:  .Send  written  comments  to; 
Chief,  Wine  and  Beer  Branch,  Bureau  of 
Alcohol.  Tobacco  and  Firearms,  PO  Bo.\ 
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^0221.  Washington.  DC  20Cpl-0221: 
Notice  No.  794. 

FOR  FURTHER  INFORMATION  CCNTACT 
Marjorie  Ruhf,  Wine  and  Bt  er  Branch. 
650  Ma.ssachusetts  Avenue.  NW., 
Washington.  DC  20226;  telephone  (202) 
927-8230. 

SUPPLEMENTARY  INFORMATIOI 
Background 


On  April  26,  1994,  ATF  p 
notice  of  proposed  ruiemak 
No.  794  (.59  FR  21698)  in  th 
Register.  In  the  notice 
anwnd  trade  practice  regula 
CFR  parts  6  (Tied-House), 
Outlet),  10  (Commercial  Bri 
(Consignment  Sales)  by  add 
standards  for  enforcing  the  ' 
element  where  appropriate 
revising  other  regulations  as 
of  an  agency  review  and  an 
petition.  At  this  time,  no  fir 
has  been  made  on  whether 
public  hearings  and  ATF 
reserve  that  decision. 


nt 


iblished  a 
Notice 
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ions  in  27 
8  (Exclusive 
»ery)  and  11 

exclusion" 
id  by 
the  result 
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1  decision 
hold 
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i  n( 


CO  It 


Extension  of  Comment  Peri(  d 


stel 


In  order  to  allow  interes 
comment  fully,  the  commen 
originally  scheduled  to  clos( 
1994,  will  be  e.xtended  until 
1994.  All  written  comments 
will  be  considered  in  the  de 
of  a  decision  on  this  matter, 
that  provide  the  factual  basi 
the  views  or  suggestions  preient 
be  particularly  helpful  in  de 
reasoned  regulatory  decisior 
matter. 

Correction 


In  notice  no.  794,  (93F-00  IP) 
beginning  on  page  21698  of  1  le  issue  of 
Tuesday,  April  26, 1994,  ma  e  the 
following  correction: 

On  page  21712.  in  the  fhirfi  column. 
Paragraph  55.  the  table  of  co  itents  entry- 
for  section  10.54  read.  "Crite  ria  for 
determining  retailer  independence. 
This  should  be  changed  to  rt  ad. 
'Criteria  for  determining  tra(  e  buyer 
independence." 

Drafting  Information 


The  principal  author  of  ih 
is  Marjorie  Ruhf.  Wine  and 
Bureau  of  Alcohol.  Tobacco 

Firearms. 

List  of  Subjects 

27  CFF,  Part  6 


Advertising,  Alcohol  and 
beverages.  Antitrust.  Credit 
practices. 
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persons  to 
period, 
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27  CFR  Part  8 

Alcohol  and  alcoholic  beverages. 
Antitrust,  and  Trade  practices 

27  CFR  Part  10 

Alcohol  and  alcoholic  beverages. 
Antitrust,  and  Trade  practices. 

27  CFR  Part  1 1 

Alcohol  and  alcoholic  beverages. 
Antitrust,  and  Trade  practices. 

Authority 

Thi.s  notice  is  issued  under  the  authority  of 
27  I'.S.C.  205. 

.Approved:  May  27.  1994. 
Daniel  R.  Black. 
Acting  Director. 

(FK  Doc.  94-13600  Filed  6-3-94;  8:45  ani| 
BILLING  C00€  4810-31-U 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  63 
[A  D-FR 1-4391-8] 

National  Emission  Standards  for 
Hazardous  Air  Pollutants  for  Source 
Categories:  Aerospace  Manufacturing 
and  Rework 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule  and  notice  of 
public  hearing. 

SUMMARY:  The  proposed  standards 
would  limit  emissions  of  hazardous  air 
pollutants  (HAP)  from  new  and  exi.iting 
commercial,  civil,  and  military 
aerospace  original  equipment 
manufacturing  (OEM)  and  rework 
facilities  that  are  major  sources  of  HAP 
emissions.  A  major  source  is  defined  in 
section  112(a)  of  the  Clean  Air  Act  as 
amended  in  1990  (Act)  as  a  source  that 
emits,  or  has  the  potential  to  emit, 
considering  controls,  10  tons  per  year 
(tpy)  or  more  of  any  individual  HAP  or 
25  tpy  or  more  of  any  combination  of 
HAP.  The  proposed  standards 
implement  section  112(d)  of  the  Act, 
which  requires  the  Administrator  to 
regulate  emissions  of  the  HAP  listed  in 
section  112(b)  of  the  Act.  Many  of  these 
pollutants  are  emitted  from  cleaning, 
primer,  topcoat,  depainting.  and 
chemical  milling  m.askant  operations. 
These  operations  are  being  covered  in 
the  proposed  rule.  The  intent  of  the 
proposed  rule  is  to  protect  the  public 
health  by  requiring  new  and  existing 
major  sources  to  control  HAP  emissions 
to  the  level  attainable  by  the  maximum 
achievable  control  technology  (MACT). 
The  EPA  is  also  proposing  Method  309 
with  the  standards.  Method  309  would 


be  used  to  determine  the  rolling 
material  balance  period  for  carbon 
adsorbers. 

A  public  hearing  will  be  held,  if 
requested,  to  provide  interested  persons 
an  opportunity  for  oral  presentation  of 
data,  views,  or  arguments  concerning 
the  proposed  standards. 
DATES:  Comments:  Comments  must  be 
received  on  or  before  August  5, 1994. 
ADDRESSES:  Comments:  Comments 
should  be  submitted  (in  duplicate,  if 
possible)  to:  Air  and  Radiation  Docket 
and  Information  Center  (6102),  ATTN: 
Docket  No.  A-92-20,  U.S. 
Environmental  Protection  Agency,  401 
M  Street,  SW.,  Washington,  DC  20460. 
Public  Hearing:  If  anyone  contacts  the 
EPA  requesting  a  public  hearing,  the 
hearing  will  be  held  at  the  EPA  Ofru:H 
of  Administration  Auditorium  in 
Research  Triangle  Park,  North  Carolina. 
Persons  wishing  to  present  oral 
testimony  must  contact  Ms.  Julia  Latta. 
Standards  Development  Branch  (MD- 
13),  U.S.  Environmental  Protection 
Agency,  Research  Triangle  Park,  North 
Carolina  27711,  telephone  number  (919) 
541-5578  by  July  1.  1994. 

Background  Information  Document: 
The  background  information  document 
(BID)  may  be  obtained  from  the  LIS. 
EP.\  Library  (MD-35).  Research  Triangle 
Park.  North  Carolina  27711,  telephone 
number  (919)  541-2777.  Please  refer  to 
"National  Emission  Standards  for 
Hazardous  Air  Pollutants  for  Source 
Categories:  Aerospace  Manufacturing 
and  Rework — Background  Information 
for  Proposed  Standards,"  EPA-453/R- 
94-036a. 

Docket:  Docket  No.  A-92-20, 
containing  supporting  information  used 
in  developing  the  proposed  rule,  is 
available  for  public  inspection  and 
copying  between  8:30  a.m.  and  3:30 
p.m.,  Monday  through  Friday,  at  the 
EPA"s  Air  and  Radiation  Docket  and 
Information  Center.  Waterside  Mall, 
room  1500,  1st  Floor,  401  M  Street,  SW.. 
Washington,  DC  20460.  A  reasonable  fee 
may  be  charged  for  copying. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
information  concerning  the  proposed 
rule,  contact  Ms.  Vickie  Boothe  at  (919) 
541-0164.  Standards  Development 
Branch.  Emission  Standards  Division 
(ME>-13).  U.S.  Environmental  Protection 
Agency.  Research  Triangle  Park.  North 
Carolina  27711. 

SUPPLEMENTARY  INFORMATION:  The 
information  presented  in  this  preamble 
is  organized  as  follows: 

I.  Background 

II.  Summary'  of  the  Proposed  Rule 

A.  Applicability 

B.  Proposed  Standards  for  Aff«:tcd  Sources 
(;.  Compliance  Dates 


D  Conipllame  Extensions 
E  Compliance  Testing  and  Monitoring 
F  Recordkeeping  and  Reporting 
Kequirem<;Rts 

III  .Siimniarv  of  Environmental,  Energy,  and 

Economic  Impacts  of  the  Proposed  Rule 
A  Emission  Reductions 
B.  .Secondary  Environmental  lmpat;rs 
f;  Energy  Impacts 
I)  (j)si  Impacts 
E  E(.oiioniic  Impacts 

IV  Process  Descriptions  and  Control 

Technologies 
A  Process  Descripticms 
B  Ointrol  Techniques 

V  Katiorale  for  the  Proposed  Rule 

A.  ReKiilator\-  Development  Pro<:css  for 

NE.SHaP 
8  Ueieiinming  Maximum  Achievable 

C(jntrol  Technology  (MACT)  •Floors" 
(."  .Selection  of  Pollutants  and  .Source 

(Jategor\(ies) 
D  Selection  of  emission  Points  Covered  by 

the  Proposed  Rule 
E  Selection  of  the  Basis  for  the  Pn)ij<)se<i 

Rule 
F  .Selection  of  the  Format  of  the  Proposeti 

Rule 
C  .Selection  of  Emission  Test  Methods  and 

Monitoring  Requirements 
H.  .Selection  of  Recordkeeping  and 

Reporting  Requirements 
I.  Selection  of  Compliance  Deadlines 
|.  Operating  Permit  Program 
K.  Solicitation  t)f  Ojmments 

VI.  Administrative  Requirements 
A.  Public  Hearing 

B  Do(  ket 

C.  Exec  utive  Owler  128(jfi 

D.  Paperwork  Reduction  A(,l 

E.  Regulator],'  Flexibility  .Act 

F.  Clean  Air  Act  Section  117 

G.  Regiilator\  Review 

VII.  Statutory-  Authority 

The  proposed  regulatory  text  is  not 
included  in  this  Federal  Register  notice, 
but  is  available  in  Docket  No.  A-92-20 
or  by  written  or  telephone  request  from 
the  Air  and  Ridiation  Docket  and 
Information  Center  (see  ADDRESSES). 
This  notice  with  the  proposed 
regulatory  language  is  also  available  on 


Table  1.  Summary  of  Subpart 


the  Technology  Transfer  Network 
(TTN).  one  of  EPA's  electronic  bulletin 
boards.  The  TTN  provides  information 
and  technology  exchange  in  various 
areas  of  air  pollution  control.  The 
service  is  free,  except  for  the  cost  of  a 
phone  call.  Dial  (919)  .541-5742  for  up 
to  a  14,400  bps  modem.  If  more 
information  on  TTN  is  needed,  call  the 
HELP  line  at  (919)  541-5384. 

I.  Background 

The  Act  requires,  under  set.tion  112. 
that  EPA  evaluate  and  control  emissions 
of  HAP.  The  control  of  HAP  is  to  be 
achieved  through  promulgation  of 
emission  standards  under  sections 
112(d)  and  (f)  for  categories  of  sources 
that  emit  HAP.  Pursuant  to  section 
112(c)  of  the  Act.  EPA  published  in  the 
Federal  Register  the  initial  list  of  source 
categories  that  emit  HAP  on  July  16. 
1992  (57  FR  31576).  This  list  includes 
major  and  area  sources  of  HAP  that  the 
EPA  intends  to  regulate  before 
No\  ember  of  the  year  2000. 

For  the  purposes  of  the  proposed  rule, 
aerospace  industries  refers  to  all 
facilities  that  manufacture  aerospace 
vehicles  or  components  and  all  facilities 
that  rework  (including  repair)  these 
aerospace  vehicles  or  components. 
Aerospace  vehicle  or  component  is 
defined  as  any  fabricated  part, 
processed  part,  assembly  of  parts,  or 
completed  unit  of  any  aircraft  including, 
but  not  limited  to.  airplanes, 
helicopters,  mi.ssiles.  rockets,  and  space 
vehicles. 

Section  183(b)(3)  of  the  Act  requires 
the  Administrator  to  i.ssue  control 
techniques  guidelines  (CTG)  for  volatile 
organic  compound  (VOC)  emissions 
from  aerospace  coatings  and  solvents  to 
such  levels  as  the  Administrator 
determines  are  achievable  through 
adoption  of  best  available  control 
measures  (BACM).  The  EPA  is  required 


to  take  into  account  the  applicable 
requirements  of  section  112  in 
developing  the  guidelines. 

The  organic  HAP  emissions 
limitations  described  in  the  remainder 
of  this  notice  also  address  the  VOC 
emissions  from  aerospace  coatings  and 
solvents.  Thus,  the  control  techniques 
evaluated  for  the  MACT  standard  are 
al.so  applicable  to  VOC  emissions. 

The  EPA  traditionally  issues  a  draft 
CTG  containing  recommended  control 
levels  for  public  comment.  Rather  than 
,  is.sue  a  separate  draft  CTG  in  this  case, 
the  EPA  is  using  this  notice  to  request 
public  comment  on  a  draft  BACM. 
which  is  the  same  as  the  proposed 
MACT  for  coatings  and  solvents. 
Comments  received  on  the  proposed 
MACT  rule  will  also  be  considered  in 
formulating  a  final  BACM. 

The  information  described  here  will 
also  serve  to  provide  guidance  to  the 
States  for  developing  VOC  rules  to  meet 
other  Clean  Air  Act  requirements. 

Certain  low-usage  coatings  were  not 
addressed  in  the  NESHAP.  These 
coatings  are  adhesives,  sealants,  and  30 
specialty  coatings  which  represent  less 
than  6  pen.ent  of  the  total  HAP 
emissions  from  the  industry.  Also,  the 
EPA  data  analyses  indicate  that  the 
MACT  floor  for  these  coatings  would  be 
no  control.  The  EPA  is  requesting  publii; 
comment  on  the  need  for  a  separate  CTG 
providing  guidance  for  the  control  of 
these  coatings. 

II.  Summary  of  the  Proposed  Rule 

Table  1  provides  an  overview  of  the 
proposed  rule,  including  applicability; 
the  .standards  for  each  affected  soun;e: 
test  methods  and  procedures;  and 
monitoring,  recordkeeping,  and 
reporting  requirements. 


GG  OF  40  CFR  Part  63— National  Emission  Standards  for  Aerospace 
Manufacturing  and  Rework  Facilities 


Affected  source 


Aerospace  Facilities 


Requirement 


All  Affected  Sources 


Applicability:  General  Infor- 
mation. 

Estimated  Numtier  of  Fa- 
cilities. 
Permit  Requirements  


Standards 


Description 


This  rule  applies  to  facilities  engaged  in  original  equipment  manufacture  and  rework  of 
aerospace  components  and  assemblies  and  that  are  major  sources  as  defined  m  AO 
CFR  part  63.  Specific  operations  are  covered  by  the  rule.  (63.741) 

Over  2,800  facilities  are  expected  to  be  affected  by  the  oile.  Applicable  SIC  codes  m 
elude  3720,  3721,  3724,  3728,  3760,  3761,  3764.  3765.  and  4581. 

1 .  Major  sources  required  to  obtain  operating  permit  in  State  where  facility  is  located 
according  to  procedures  in  40  CFR  part  70  and  applicable  State  regulations 
(63.741(d)) 

1.  Comply  with  §§63.4  through  §63.6  of  the  General  Provisions  of  40  CFR  pan  63 
Subpart  A.'  (63.743(a)) 

2.  Submit  an  operation  and  maintenance  plan.  (63.743(b)) 

3.  Obtain  approval  to  use  control  device  not  listed  in  this  subpart.  (63.743(c)) 

4.  Wastes  subject  to  RCRA  are  exempt  from  the  waste  storage  and  handling  require- 
ments of  this  subpart.  (63.74 1  (e)) 
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Table  1.  Summary 


Affected  source 


Cleaning  Operations 


Hand-Wipe   Cleaning  Op- 
erations. 


Spray  Gun  Oeaning 


Fiush  Cleaning 


Primer  and  Topcoat  Appli- 
cation Operations. 


<  lompliance  Dates 


^  est  Mettiods  and  Proce- 
dures. 

I#onrforjng  Requirements  .. 

f  ecordkeeping      Require- 
ments, 
rjeporting  Requirements  ... 

Standards 


Tpst  Methods  and  Proce- 
dures. 

fionitoring  Requirements  .. 

F  ecordkeeping  Require- 
ments. 

Fleporting  Requirements  .. 


S  andards 


St 
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•     Manufacturing  and  Rework  Facilities— Continued 


Requirement 


T  >st  Methods  and  Proce- 
dures 


V  snitori.ng  Requirements  .. 

R  jcordkeeping       Require- 
ments 


Ri  (porting  Requirements 


Si  jndards 


Test  Methods  and  Proce- 

jures. 
Monitoring  Requirements  . 
R(  cordkeeping      Require- 

Tients. 
R(  porting  Requirements  ... 


Standards 

Test  Methods  and  Proce- 

I  lures. 
Mcnitoring  Requirements  .. 
Re  Dordkeeping      Require- 

1  nents. 
Reporting  Requirements  ... 


ndards 


Description 


As  provided  (or  in  the  General  Provisions,?  within  3  years  after  the  effective  date  for 

existing  sources  and  no  later  than  the  standards'  effective  date  or  upon  startup  as 

appropriate,  for  new  and  reconstructed  sources.  (63.749(a)) 
See  individual  affected  sources.  Also,  comply  with  §63.7  of  the  General  Provisions 

(63.750(q)) 
See  individual  affected  sources.  Also,  generally  same  as  in  §  63.8(f)  and  (g)  of  the 

General  Provisions.  (63.751(e)  and  (0) 
Comply  with  §63.10  of  the  General  Provisions. 3  (63.752(a)) 

1.  Comply  with  §§63.9  and  63.10  of  the  General  Provisions."  (63,753(a)(l)  and  (3)) 

2.  Operating  permit  application  can  be  used  for  initial  notification.  (63.753(a)(2)) 
Housekeeping  measures  for  all  cleaning  operations  at  a  facility  subject  to  this  subpart. 

Wrcvsures  address  placing  solvent  laden  cloth  or  paper  in  closed  containe-s.  storing 
fresn  and  used  cleaning  solvent  in  closed  containers,  and  minimizing  losses  dunnq 
handling  and  transfer.  (63  744(aj) 
None. 

None 

The  name,  HAP  content  of  each  cleaning  solvent,  and  supporting  documentation 

(63.752(b)(1)) 
Semiannual 
1   New  cleaning  solvents  that  contain  no  HAP.  (63.753(b)(1)(i)) 
2.  Discontinued  cleaning  solvents.  (63.753{b)(1)(ii)) 
1    Except  fof  spray  gun  cleaning,  all  hand-wipe  cleaning  solvent  must  meet  either  a 

composition  requirement  or  have  a  vapor  pressure  less  than  45  mm  Hg.  (63.744(b)) 
2.  List  of  cleaning  operations  exempt  from  composition  and  vapor  pressure  reouir«»- 

ments.  (63.744(e)) 
1   Composition  determination  through  manufacturer's  data.  (63.750(a)) 

2.  Vapor  pressure  determination  through  readily  available  sources  if  single  compo- 
nent; ASTM  E  260-85  for  multiple  component  solvents.  (63.750(b)) 

For  enclosed  spray  gun  cleaners,  visual  inspection  for  leaks  at  least  once  per  month 
(63.751(a)) 

1  If  conplying  with  corriposition  requirements,  name,  dala/calculations.  and  annual 
volumes.  (63.752(b)(2)) 

2.  If  complying  as  result  of  vapor  pressure,  name,  vapor  pressure  data/calculations' 
test  results,  and  monthly  volumes.  (63,752(b)(3)) 

3.  For  "non-compliant"  cleaning  solvents  used  in  exempt  operations,  daily  volumes  by 
operation,  and  parts/assemblies  cleaned.  (63.752(b)(4)) 

Semiannual 
Noncomptiant  solvent  usage.  (63  753(b)(1)(iii)) 
New  solvents  and  vapor  pressure  or  composition.  (63.753(b)(l)(iv)) 

Annual 
Everything  is  in  compliance.  (63.753(b)(2)) 
Use  one  of  four  specified  techniques  or  an  equivalent.  (63.744(c)) 
2.  For  enclosed  spray  gun  cleaners,  repair  as  soon  as  practicable,  but  within  15  davs 
(63.744(c)(1)(ii))  "^^ 

None. 


None. 

Record  all  leaks,  including  source  identification  and  dates  leaks  found  and  repaired 

Semiannu^ 
1   Noncomphant  spray  gun  cleaner  used.  (63.753(b)(1)(v)) 

2.  Leaks  of  enclosed  spray  gun  cleaners  not  repaired  within  t5  days  of  detection 
(63.753(b)(1)(vi)) 

Annual 

3.  Ever/thing  is  in  compliance.  (63.753(b)(2)) 

Operating  procedures  specify  emptying  into  enclosed  container  or  collection  system  or 

equivalent.  (63.744(d)) 
None. 


None. 
None. 

Annual 
Everything  is  in  compliance.  (63.753(b)(2)) 

Uncontrolled  Pnmers 
1    Organic  HAP  content  limit:  350  g'ams'liter  (2.9  lbs/gallon)(less  water)  as  applied 
(63.745(b)(1))  3         ^  /         ^^ 
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Table  i 


Summary  of  Subpart  GG  of  40  CFR  Part  63-National  Emission  Standards  for  Aerospace 
Manufacturing  and  Rework  Facilities— Continued 


Aflected  source 


Req'jwerrrent 


Periorma'ice  Test  Pencxls 
and  Tests 


Test  Met.''K>Jb.  and  Proce- 
dures 


Monitoring  Requirements 


Recofdkeep.ng      Require- 
ments 


RefXMling  Requifemer-ts 


Descnption 


VOC  content  limit:  350  grams/liter  (2.9  lbs/gallon)  (less  water  and  exempt  solvents) 
as  applied.  (63.745(b)(2)) 
Uncontrolied  Topcoats 

Organic  HAP  content  limit;  420  granaiiter  (3.5  lbs./gallon)(less  water)  as  applied 
(63.745(b)(3)) 

VOC  cor>tent  hrrnt.  420  grams-'liter  (3.5  Ibs.gaMon)  (less  water  and  exempt  solvents) 
f63.745(b)(4))  ' 

Uncontrolled  Primers  and  Topcoats 
Primers  and  topcoats  can  achieve  comp'iance  through,  (i)  being  below  limit  in 
themselves  or  (2)  average  with  compliant  primers.  (63.745(d;) 
.  Primers  and  topcoats  cannot  be  averaged  together   Controlled  and  uncontrolled 
cna'-igs  cannot  be  averaged  together.  (63  745(d)(2)(ii)  and  i:^){2){i\:)) 

controlled  Primers  arxj  Topcoats 
If  control  device  is  used,  must  be  designed  to  capture  and  control  all  emi-^sions 
trom  the  application  operation  and  must  achieve  an  overall  control  efficiency  of  at 
least  81%.  (63.745(c)) 
All  Primers  and  Topcoats 
8  Specific  application  techniques  must  be  used  If  alternative  is  sought,  can  only  be 
used  if  emissions  are  less  than  or  equal  to  HVLP  or  electrostatic  spray  application 
techniques  as  demonstrated  under  actual  production  conditions.  (63  745(e)(1)) 
9.  All  application  equipment  must  be  operated  according  to  manufacturer's  specifica- 
tions. (63.745(e)(2)) 

10  Exemptions  from  8  above  provided  for  certain  situations.  (63.745(e)(3)) 

1 1  Operating  requirements  for  the  application  of  primers  that  contain  inorganic  HAP. 
including  control  with  ejther  particulate  fitters  or  waterwash  and  shutdown  if  pres- 
sure falls  outside  manufacturer's  specified  operating  limits  (63.745(f)(ij  through  (4)) 

12.  Exemptions  from  11  provided  for  certain  application  operations.  (63.745(f)(5)) 

1  Test  Periods  For  compliant  coatings:  each  30-day  period.  For  'averaged"  coatings: 
each  24-hour  period.  For  "controlled"  coati.igs,  non-cartx)n  adsorber:  three  1-hour 
runs.  For  "controlled"  coatings,  carton  adsorber:  each  rolling  penod  (63  749(d)(1)) 

2  Performance  tests.  Initial  performance  test  for  all  control  devices  to  demonstrate 
compliance  with  overall  control  efficiency  requirement.  (63  749(d)(2)) 

1.  Organic  HAP  level  determination  procedures  (63  750(c)  and  (d)) 

2.  VOC  level  determination  procedures.  (63.750(e)  and  (f/) 

3  Overall  control  efficiency  of  cartxjn  adsortser  determined  using  mass  balance  cal- 
culation in  40  CFR  60.433;  for  other  control  devices,  determine  capture  efficiency 
and  destruction  efficiency  For  capture  efficiency,  use  Procedu'e  T  in  Appendix  B  to 
40  CFR  52.741  for  total  enclosures  and  40  CFR  52  74i(a)(4)(iii)  procedures  for  all 
other  enclosures.  (63.750(g)  and  (h)) 

4  For  alternative  application  methods,  first  determine  emission  levels  for  initial  90-day 
period  using  only  HVLP  or  electrostatc  Then  use  alternative  application  method  for 
period  of  time  necessary  to  coat  equivalent  amount  of  parts  witt^  same  coatings.  Al- 
ternative application  mett-<xj  may  be  used  when  emissions  generated  during  the 
test  period  are  less  than  or  equal  to  the  emissions  generated  during  the  initial  90- 
day  period.  Dried  film  thickness  must  be  within  specification  for  initial  90-dav  penod 
(53.750(1)) 

1  Temperature  sensors  with  continuous  recorders  for  incinerators,  and  install,  cali- 
brate, maintain,  and  operate  temperature  monitors  acco'ding  to  manufacturer's 
specifications.  (63.751  (b)) 

2.  Continuously  monitor  pressure  drop  across  filter  or  waterwash  (63.751(c)) 

1  Name   and   organic   HAP   and   VOC   contents   for   all   primers   and   topcoats 
(63.752(c)(1)) 

2  For  "comoliant"  coatings,  organic  HAP  and  VOC  contents  as  applied,  data'calcula- 
^o^s  used  to  determine  them,  and  monthly  usage  (63.752tc)(2)) 

3  For  "averaged"  coatings,  daily  values  of  HAP  and  VOC  contents  (H^  and  G.)  a.Td 
data  calculations  used  to  calculate  H,  and  G,,  (53  752(c)(3)) 

4  For  "controlled"  coatings  (incinerator),  overall  control  efficiency  and  incinerator 
temperatu'e(s).  (63.752(c)(4)) 

5  For  "controlled"  coatings  (cartxin  adsortier),  overall  control  efficiency  and  length  of 
rolling  penod  and  all  supporting  data'calculations.  (63.752(c)(5)) 

6  Press'jre  drop  across  filters  waterv^ash  cnce  per  shift,  and  acceotable  limits 
(53.752(d)) 

Semiannual 
1    All  instances  where  organic  HAP/VOC  levels  were  exceeded   (63  753(c)(i)(i)  and 
(i:)) 

2.  Control  device  exceedances  (out-of-compliance).  (63.753(c)(1)  (ii.),  (iv)  and  (v)) 

3.  Periods  when  operation  not  immediately  shut  down  due  to  press'jre  drop  t5e  ng  out 
side  limits.  (63.753(0(1  )(vi)) 

4  New  control  devices.  (63  753(c)(l)(vii)) 
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Table  1.  Summary 


DF  Subpart  GG  of  40  CFR  Part  63-National  Emission  Standards  for  Aerospace 
Manufacturing  and  Rework  Facilities— Continued 


Affected  source 


Depainting  Operations 


-A  )plicabil!ty 
S'  andarrts 


Perlormance  Test  Periods 
ind  Tests 


Test 


Meitiods  and  Proce- 

I  lures. 


Mc  nitonng  Requirements 
Re  ;ordkeeping      Require- 
'  tents. 


Chemical  Milling  Maskant 
Application  Operations 
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Requirement 


Descnption 


Rei  orting  Requirernents 


App  icability 


Star  dards 


and   decal    removal    usage    limits:    eacti   calendar    year 


Annual 

5.  Number  ot  times  the  pressure  drop  limits  were  exceeded.  (63.753(c)(2)) 

6.  Everything  is  in  compliance.  (63.753(c)(2)) 

Applies  to  the  entire  aerospace  vehicle  Does  not  apply  to  parts  or  units  normally  re- 
moved. Wings  and  stabilizers  always  covered.  (63.746(a)) 

^  !i^vAl  fKw!?^!f;o,?  °'^'"^  "^^  ^'^  '°  ^  ^'"'"^^  ♦^0'"  depainting  operations 
(bJ./'4b  (b)(1),  (b)(3)) 

2.  Requirement  to  minimize  HAP  during  periods  of  non-chemical  based  equipment 
malfunction.  (63.746(b)(2))  h"  m   <r  ■ 

^■y^^°^  °f93"'^  HAP-containing  strippers  for  spot  stripping  and  decal  removal  limited 
to  26  gallons  per  aircraft  per  year  for  commercial  aircraft  and  50  gallons  per  aircraft 
per  year  for  militan,'  aircraft.  (63.746(c)) 

4.  Gyrating  requirerrents  for  depainting  operations  generating  aifbome  inorganic 
^^  VJ?^^^'"^  '^°"''°'  *^*'^  Part-culate  filters  that  are  at  least  99%  efficient 

(b3. 746(d)) 

1.  For  no  organic  HAP  emissions:  each  24-hour  period.  (63.749(f)(1)) 

2.  For    spot    stripping 
(63.749(f)(1)) 

3  Initial  performance  test  to  dermnstrate  compliance  with  percent  reduction  efficiency 
requirement  for  particulate  filters.  (63.749(f)(2)) 

^  y^  !^~'yj^^^^'^''^  ^^^  '°'  approved  alternative)  to  determine  organic  HAP  con- 
tent. (63.750(j)) 

^  ail^^^GSTbOk"^^  '°'  '^'^•^'""™"S  gallons  of  HAP  containing  str-pper  used  for 

3.  Use  EPA  Method  5  to  determine  particulate  filter  control  efficiency.  (63  750(1)) 
Continuously  monitor  pressure  drop  across  filter.  (63.751(d)) 

1.  Name,  organic  HAP  content  and  supporting  docume.ntation,  and  monthly  volume  of 
ail  organic  HAP-containmg  chemical  strippers.  (63.752(e)(1)) 

2.  List  of  parts/assemblies  normally  removed.  (63.752(e)(2)) 

3.  For  non-chemical  based  equipment,  name  and  t^'pe,  and  malfunction  information  in- 
cluding dates,  description,  and  alternative  methods  used.  (63.752(e)(3)) 

4  For  spot  stripping  and  decal  removal,  annual  volume  used,  annual  average  volume 

J^'^'t^o^'w^'u^"'^   ^"   «^ata/calculations   used   to   calculate   volume   per   aircraft 
(D3.752(e)(4)) 

5.  The  pressure  drop  across  the  fitter  once  per  shift,  pressure  drop  limits  specified  by 

lesTSS)?'    ^"^    ''°"^'°'    ^^'^'^'^    '"^'""^'^^    test    results/data/calculations 

Semiannual 

1.  Emission  of  organic  HAP  from  nonexempted  depainting  operations.  (63.753(d)(l)(i)) 

2.  New  and  reformulated  chemical  strippers  and  HAP  contents.  (63.753(d)(1)  (ii)  (n.) 
and  (iv))  >  M  /  1  ;.  >   / 

3.  New  non-chemical  based  depainting  techniques.  (63.753(d)(l)(v)) 

4  Malfunction  information  on  noa<hemical  based  techniques  including  dates  descn[> 
tion,  and  alternative  methods  used.  (63.753(d)(1)(vi)) 

5.  Periods  wf-^n  operation  not  immediately  shut  down  due  to  pressure  drop  being  out- 
side limits.  (63.753(d)(l)(vii))  "K-uc    yuui 

6  List  Of  new/discontinued  aircraft  models  and,  for  new  models,  list  of  parts  normally 
removed  for  depainting.  (63.753(d)(1)(viii))  •io"naiiy 

Annual 

8.  Everything  is  in  compliance  (63.753(d)(2)(ii)) 

9.  Number  of  tinnes  the  pressure  drop  limits  were  exceeded.  (63.753(d)(2)(iii)) 
Applies  only  to  operations  using  Type  II  chemical  milling  etchants  (63.747(a)) 

Uncontrolled  Maskants 
^  {63^4^0)^  ^""^'°^^  ^160  grams/liter  (1.3  Ibs'gallon)  (less  water)  as  applied 

'■a'sTp^S'Z747;c^2r" ''"  ''•'  ""'"'"^  '"''  "'''^  '^  '^'"^  ^°'^^"'^' 
3.  Maskants  can  achieve  compliance  through:  (1)  being  below  limits  by  themselves  or 

(2)  averaging  with  compliant  maskants.  (63.747(e)) 
4  Both  controlled  and  uncontrolled  maskants  cannot  be  averaged  together 
Controlled  Maskants 

^  iL^°1TJ^1!!"'^  *^  "^'^^  '""^'  ^  designed  to  capture  and  control  all  emissions 
8?%  ^3  74?!d^'^''°"  ^"^  "'"^'  ^^^'^"^  ^"  °''®'^"  ''°""°'  efficiency  of  at  leasi 
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Manufacturing  and  Rework  Facilities— Continued 


AHected  source 


//aste  HarxJIing  and  Stor- 
age Operations 


Requirement 


Performance  Test  Periods 
and  Tests 


Test  Methods  and  Proce- 
dures 

Moriitonr^  Requirements  . 
Recordkeeptng      Reqwre- 

rrienls. 
Reporting  Requirements   . 


Applicability 
Standards 


Test  Methods  and  Proce- 
dures. 

Monitoring  Requirements 

Recordkeeping  Require- 
ments. 

Reporting  Requirements    . 


Description 


1  Test  Penods.  For  compliant  maskants:  each  30-day  period  For  "avr^raged" 
rr^skants:  each  24-hour  penod.  For  •controlled'-  coatings,  carbon  adsorbtr-  each 
roHing  period.  For  "controlled"  coatings,  non-carbon  adsorber:  three  l-ho^ir  runs 
(63.749(g)(1)) 

2.  Initial  performance  test  required  for  all  control  devices  to  demonstrate  con  pliance 
with  overall  control  efficiency  requirement.  (63.749(g)(2)) 

Procedures  provided  essentially  identical  to  those  for  pnmers  and  topcoats  for  organic 
HAr  and  VOC  content  levels  Use  of  Method  309  for  determining  rolling  period  for 
cartwn  adsorber.  (63.750(m)-(p;)  a  k^  vu  «. 

Sa-T-ic  as  for  pnmers  and  topcoats  if  mcmefators  are  used 

Same  as  for  primers  ar.d  topcoats.  (63.752(f)) 

Sem:annual 
1    txceedinces  of  organic  HAP'>;0C  levels.  (63.753(e)(1)(i)  ard  (n)) 

2.  Control  de-ice  excoedances  (out  of  corr.pliance).  (rj3.753(e)(i  XiM) 

3.  New  maskants.  (C3.753(e)(i)(iv;) 

4.  New  control  devices.  (60.753(e)(i)(v)) 

Annual 
5  Ever,lhing  is  in  compliance.  (63.753(e)(2)) 
vvasies  that  are  subject  to  RCRA  are  exempt  from  the  requ.reme'-ts  of  this  juboart 

(53.741(e)) 
Unless  subject  to  RCRA.  work  practice  requirements  to  minimize  spills  during  i  andiing 

ard  transfer  and  storage  in  ckjse  containers.  (63.748) 
None. 

None. 

Identification  of  each  waste  stream,  whether  or  not  it  is  subject  to  RCRA  and  support- 
ing docume-ifation.  (63.752(g)) 
Semiannual 
1    Any  change  in  RCRA  status  of  waste  stream,  any  new  waste  stream  and  I's  RCRA 
status.  (63.753(f)(1)) 
Annual 

2.  f^io  new  waste  streams  and  no  change  m  RCRA  status  of  existing  waste  streams. 
'63.753(0(2)) 


1240?  ^^^  P^o"T^'ga<ed  regulations  for  subpart  A  of  40  CFR  63.  which  were  published  m  the  Federal  Register  en  March  16.  1994  at  59  FR 

^'IbKj  3|b,jj  4|j3^ 


A   Applinihility 

I.  Description  of  the  Source  Cntegory 

Tlu;  proposed  riil«  uoulii  apply  to 
t'ach  aerospace  nianufai  tur'tig  and 
rework  facility  that  is  a  major  soun.t;,  as 
defined  ijudt-r  section  ir.i(a]  of  the  Act. 
A  major  source  is  one  that  emits  or  has 
the  potential  to  emit,  considering 
controls,  9.1  mega^^rains  per  year  (Mg/ 
vr)  (10  tpy)  or  more  of  any  hazardous  air 
pollutant  or  22.7  Mg/yr  (2.t  tpv)  or  mof? 
of  any  r.omhlnation  of  hazardous  air 
pollutants  for  all  cctiv  ities  conducted  at 
the  facility.  An  aerospEice  facility  is 
defined  as  a  facility  that  produces  in 
atiy  amount  an  aerospace  vehicle  or 
componont.  or  a  facility  that  reworks  (or 
repairs)  these  vehicles  or  components. 
Aerospat.e  operations  at  any  major 
source  that  conduct  both  aerospace  and 
non-aerospace  work  would  be  subject  to 
the  propo.st^d  standerds,  regardless  of 
the  relative  proportion  of  aerospace  and 
non-aerospace  work  at  the  facility. 

While  the  proposed  rule  applies  only 
(0  major  sources,  the  EPA  requests 
comment  on  whether  ail  or  some  of  its 


requirenient.s  should  be  applied  lu  iinn- 
miijor  sources.  The  Agency  .solicits 
uvaiinble  information  from  state  antl 
lor;al  oir  polluticn  control  agencies  r.nd 
others  on  tlie  nature,  number  and 
location  of  non-major  aerospace 
f:i(.iii!ies,  the  quantities  and  types  ol 
hazardous  air  pollutants  they  emit,  the 
impact  of  the.se  emissions  on  health  and 
the  environment,  and  the  extent  to 
which  these  emissions  already  are 
controlled.  Comments  also  are  requested 
on  the  economic  and  other  impacts  that 
would  result  from  applying 
requirements  of  the  proposed  rule  to 
these  smaller  sources. 

In  g«!neral,  aerospace  facilities  are 
covered  by  the  SIC  codes  listed  in  Table 
2.  However,  facilities  classified  under 
other  SIC  codes  may  be  subject  to  the 
proposed  standards  if  the  facility  meets 
the  definition  of  a  major  .source  and  tl-.e 
definition  of  an  aerospace  facility. 
Based  on  information  obtained 
through  the  Federal  Aviation 
Administration' and  the  U.S.  Department 
of  Commerce — Bureau  of  the  Census, 
there  are  an  estimated  2,8(i9  aerospace 


facilities  that  will  be  subject  to  the 
proposed  standards.  Of  this  number, 
1.395  manufacture  or  ixwork 
commercial  pr;)ducts.  and  1.4  74 
manufacture  or  rework  military 
produc;ts.  The  combined  HAP  eiui  ision.s 
from  these  fa(  ilities  are  estimated  to  be 
over  1H9.0()(I  Mg'yr  (^OH.OOt)  tpy). 

In  addition  to  these  f.xiilities.  tiusre 
are  numerous  subcontractors  (hat 
manufacture  or  rework  aerospace 
vehicles  or  components.  The 
subcontrarlors  may  work  dire«:tly  for  the 

Table  2.— Aerospace  Manufacturing 
SIC  Codes 


SIC 

Code 

Description 

3720 

Aircraft  and  Parts 

3721 

Aircratt. 

3724 

Aircraft  Engines  and  Engine  Parts. 

3728 

Aircraft  Parts  and  Equipment 

3760 

Guided  Missiles,  Space  Vehicles, 

and  Parts. 

3761 

Guided  Missiles  and  Space  Vehi- 

cles 

3764 

Space  Propulsion  Unrts  and  Parts, 
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Table  2. — Aerospace 
SIC  Codes— Con 


N/pnufacturing 
inued 


SIC 
Code 


3769 


4581 


Descrip  tion 


Space  Vehicle  Equit>ment 
Aerospace  Rework  S 


Airports. 
Ices. 


Code 
Flying  Fields,  and  Serv- 


er 
net 


aeros]  ace 


.'fir 


a  apli 


rt 


OEM  or  rework  facilities, 
through  first  line  subcont 
many  of  these  siibcontracfcjrs 
various  types  of  work,  they 
classified  under  non-a 
codes.  Con.seqiiently.  an  es 
number  of  subcontractors  ( 
made.  One  company  alone, 
employs  the  .services  of  ov 
subcontractors. 

2.  Affected  Sources 

The  proposed  mle  woulc 
organic  HAP  emissions 
following  sources  at  aerosp  i 
(leaning  operation,  primer 
operation,  topcoat  applicat 
operation,  depaintingoperjt 
( hemical  milling  maskant 
operation,  and  the  handiiny 
of  waste.  The  proposed  rul« 
limit  inorganic  HAP  emissi 
primer,  topcoat,  and  depai 
operations. 

Organic  HAP  emissions 
topcoat,  and  chemical  milli 
application  operations  oct  i 
evaporation  of  the  solvent 
the  coatings.  These  emissi 
during  the  application  of  ih 
aerospace  vehi(  les  or  parts, 
take  place  in  large  open  are. 
hangars,  or  in  partiallv  or 
spaces,  such  as  within  spra 

Organic  HAP  emissions 
and  depainting  operations 
the  evaporation  ofthe  volat 
the  cleaning  solvents  or  ( 
strippers.  Cleaning  emissior 
always  fugitive  in  nature  an 
essentially  every  processin 
i;missions  from  depainting 
f  igitive  in  nature  since  the 
(  arried  out  within  a  large  h 
open  tanks. 

Organic  HAP  emissions 
occur  from  evaporation  oft 
portion  of  the  waste  while  it 
handled  or  stored.  Thase  en 
fugitive  in  nature,  occurring 
waste  container. 

Inorganic  HAP  emi.ssions 
and  topcoat  application 
occur  during  the  application 
primer  or  topcoat.  These  in 
f-missions  are  paint  pnrti<,ul? 
cpmmonly  referred  to  as  "ov 
that  do  not  adhere  to  the  sur 
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and  storage 
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coated.  Like  the  organic  HAP  emissions 
(rom  the  operations,  the  emissions  of 
the  inorganic  HAP  or.cur  in  large  open 
areas,  such  as  hangars,  or  in  partially  or 
fully  enclo.sed  spaces,  such  as  within 
spray  booths. 

Inorganic  HAP  emissions  from 
depainting  operations  occur  from  most 
non-chemical  methods,  such  as  plastic 
media  blasting,  used  to  strip  an 
aerospace  vehicle.  (Chemic  al  stripping 
techniques  do  not  relea.se  inorganic 
HAP.)  These  emi.ssions  CKcur  as 
particulates  generated  duiing  the 
blasting  process.  The  operation  is 
topically  carried  out  within  a  la.-^je 
hangar  equipped  with  a  ventilation 
s\stem  and  particulate  filtration  device 
(e.g.,  a  baghouse).  The  inorganic  HAP 
that  are  released  from  the  depainting 
operations  are  primarily  found  in  the 
paint  being  stripped,  although  some 
stripping  media  may  contain  trace 
nmounts  of  inorganic  HAF. 

B.  Proposed  Standards  for  Afft'ite-d 
Sources 

In  addition  to  the  standards  for 
filfected  sources  as  di.scu.ssed  below,  the 
propesed  rule  contains  general 
st.mdards.  The  general  standards 
stipulate  that  all  affected  sources  subject 
to  the  proposed  rule  are  also  si;])jet;t  to. 
as  appropriate,  §  63.4.  §  63. .5.  and  !*  63.6 
of  subpart  A  of  40  CFR  part  63. ' 
However,  certain  time  frames  specified 
in  the.<;e  sections  have  been  changed  in 
the  proposed  rule  as  follows: 

(1)  All  affected  sources  .shall  submit 
any  request  for  an  extension  of 
compliance  not  later  than  IZmonths 
before  the  affe(  ted  sourc  es  compliant  e 
date  regardless  of  whether  soun  es  are 
i.'icluded  in  emissions  averaging  or  not. 
nfher  than  not  later  than  18  months 
before  tiie  affected  sourt  es  compliance 
date  for  sources  that  are  including 
emi.ssion  points  in  an  emissions  average 
as  provided  for  in  ij63.6(i)(4)(i)(B), 

(2)  The  Administrator  (or  (he  Stale 
with  an  approved  permit  program)  will 
r.olify  the  owner  or  operator  in  writing 
cf  his/her  intention  to  deny  approval  of 
a  reque.st  for  an  extension  of  compliance 
submitted  under  either  tj  63. 6(i)(4)  or 
(i)(.5)  within  60  calendar  days  after 
receipt  of  sufficient  information  to 
evaluate  the  request,  rather  than 
notifying  the  owner  of  his/her  approval 
or  intention  to  deny  approval  of  a 
n^quest  for  an  extension  of  compliance 
within  30  calendar  days  as  provided  for 
in  §63.6(i)(12)(i)  and  §63.6(i)(13)(i).  In 
.'fidition,  if  the.'\dministrafordoes  not 
notify  the  owner  or  operator  in  w  rifing 


'  I  ho  ti'.N  |)r()ni^:;;.,!P(I  rfmil.iJioiis  for  M.b)),..-!  .\ 
of  40  CI-K  |v.r!  r.;j.  w  hi(  h  uprp  publ'shiu)  in  thr 
fi^fral  Resisleron  M..ri  h  10.  io<M  ,it  ss  HK  12408 


of  his/her  intention  to  deny  approval 
within  60  calendar  days  after  receipt  of 
sufficient  information  to  evaluate  a 
request  for  an  extension  of  compliance, 
then  the  request  shall  be  considered 
approved, 

(3)  The  Administrator  (or  the  State) 
will  notify  the  owner  or  operator  in 
writing  of  the  status  of  his/her 
application  submitted  under 
S63.6(i)(4)(ii)  (that  is,  whether  the 
application  contains  sufficient 
information  to  make  a  determination) 
within  30  calendar  da\  s  after  receipt  of 
the  original  application  and  within  30 
c;alendar  days  after  receipt  of  any 
supplementary  information  that  is 
submitted,  rather  than  15  calendar  days 
as  provided  for  in  §63.6(i)(13)(i).  In 
addition,  if  the  Administrator  does  not 
notify  the  owner  or  operator  in  writing 
of  the  status  of  his/her  application 
within  30  calendar  days  after  receipt  of 
the  original  application  and  within  30 
calendar  days  after  receipt  of  any 
Kupplementan,'  information  that  fs 
submitted,  then  the  information  in  the 
application  or  the  supplementary 
information  is  to  be  considered 
sufficient  upon  whir  h  to  make  a 
determination, 

(4)  Each  owner  or  operator  is  to  be 
provided  30  calendar  days  to  pre.seni 
additional  information  to  the 
Admini.strator  after  he/.she  is  notified  of 
the  intended  denial  of  a  compliance 
extension  request  submitted  under 
either  §  63.6(i)(4)  or  §  63.6(i)(5).  rather 
than  l.S  calendar  davs  as  provided  for  in 
t!R3.6(l)(12)(iii)(B)and 
?*63.6[i)(13)(iii)(B).  .      ■ 

{5)  Each  owner  or  operator  who  has 
submitted  an  extension  request 
application  under  §  63.6(i)(5)  is  to  he 
provided  30  calendar  days  to  present 
additional  information  or  arguments  to 
the  Administrator  after  he/she  is 
notified  that  the  application  is  not 
I  omplete,  rather  than  1."}  calendar  davs 
as  provided  for  in  §63.6(i)(13)(ii),  and 
(fi)  A  final  determination  to  deny  an\ 
request  for  an  extension  submittecl 
under  either  §  fi3.6(i)(4)  or  §  63.6{i)|.i) 
will  be  made  within  60  calendar  days 
after  presentation  of  additional 
information  or  argument  (if  the 
j.pplicotion  is  complete),  or  within  60 
<  ;ilendar  days  after  the  final  date 
specified  for  the  presentation  if  no 
presentation  is  made,  rather  than  30 
calendar  davs  as  provided  for  in 
t^63.6(i)(12)(iv)  and  «?63.6(i)(13)(iv). 

In  addition,  the  proposed  rule 
requires  each  owner  or  operator  who 
uses  a  control  device  or  equipment  to 
(  untrol  HAP  emissions  to  prepare  an 
operation  and  maintenance  plan  in 
acf:ordance  with  §63.6  of  subpart  A  of 
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40  CFR  part  63.2  !„  addition  to  the 
inforniation  required  in  §63.6.  the 
proposed  rule  requires  that  the  owner  or 
operator  of  the  control  device  or 
equipment  include  the  following 
information:  (1)  The  operation  ami 
maintenance  criteria  for  each  air 
pollution  control  device  or  equipment, 
including  a  standardized  checklist  to 
document  the  operation  and 
maintenance  of  the  equipment:  [2]  a 
systematic  procedure  for  identifying 
malfunctions  and  for  reporting  them 
immediately  to  supervisor)'  personnel; 
and  (3)  procedures  to  be  followed  to 
ensure  that  equipment  or  process 
malfunctions  due  to  poor  maintenance 
orotfier  preventable  conditions  do  not 
occur. 

The  general  standards  also  state  that 
an  owner  or  operator  who  uses  an  air 
pollution  control  device  or  equipment 
not  listed  in  the  proposed  nile  must 
submit  to  the  Administrator  for 
approval  a  description  of  the  device,  test 
data  verifying  the  performance  of  the 
device  or  equipment  for  HAP  and/or 
V'OC  emissions,  appropriate  operating 
parameters  that  would  be  monitored  to 
establish  compliance  with  the  proposed 
standards,  and  a  copy  of  the  inspection 
.ind  maintenance  plan  required  under 
«}  63.0  of  40  CFR  part  63. 

Finally.  §63.6(gj  of  subpart  A  of  4U 
C;FR  part  63  allows  an  owjier  or  operator 
of  an  affected  source  to  use  alternative 
means  of  compliance.  This  allows  the 
development  and  use  of  new  technology 


not  known  or  not  demonstrated  at  the 
lime  the  rule  was  promulgated. 

The  affected  sources  for  the  proposed 
standards  are  defined  as  follows:  (1) 
Each  cleaning  operation  (all  hand-wipe 
cleaning  operations  constitute  an 
affected  source,  each  spray  gun  cleaning 
operation  constitutes  an  affected  source, 
and  all  flush  cleaning  operations 
constitute  an  affected  source):  (2)  each 
primer  application  operation,  which 
includes  all  primer  applications  at  th»! 
facility:  (3)  each  topcoat  application 
operation,  which  includes  all  topcoat 
applications  at  the  facility;  (4)  each 
depainting  operation,  which  includes 
all  depainting  of  the  outer  surface  of 
aerospace  vehicles  at  the  facilitv:  (S| 
evich  chemical  milling  maskant 
application  operation,  which  includt^s 
all  chemical  milling  maskant 
applications  at  the  facility  for 
subsequent  use  in  Type  li  chemical 
milling  etchants:  and  (6)  each  waste 
.storage  and  handling  operation,  which 
includes  all  waste  handling  and  storage 
at  the  facility. 

The  proposed  standards  also  spec;ifv 
that  HAP-containir^  waste  that  is 
subject  to  the  provisions  of  RCRA  would 
not  be  subject  to  the  waste  handling  ajid 
storage  requirements  of  the  proposed 
standards.  The  EPA  included  this 
provision  so  that  the  proposed 
standards  would  not  require  less  strit:t 
handling  and  storage  of  waste  than  the 
KCRA  reauirements. 

The  following  paragraphs  summarize 
the  proposed  standards  for  each  affwted 
source. 


I.  Cleaning  Operation 

The  proposed  standards  for  the 
cleaning  operation,  including  those 
specific  to  hand-wipe,  spray  gun.  and 
flush  cleaning  operations,  would  applv 
to  all  new  and  existing  affected  .sources. 
The  proposed  standards  would  require 
that  all  fresh  and  spent  cleaning 
solvents  be  stored  in  closed  c:ontainers 
and  that  solvent-laden  cloUi,  paper,  or 
other  material  be  placed  in  bags  or  other 
closed  containers  immediately  after  use. 
The  bags  or  container  would  be 
required  to  be  kept  closed  at  all  times 
(except  when  depositing  or  removing 
material)  and  of  such  design  so  as  to 
contain  the  vapors  of  the  cleaning 
solvent.  In  addition,  the  proposed 
standards  would  require  the  owner  or 
operator  to  implement  handling  and 
transfer  procedures  to  minimize  spills 
during  filling  and  transferring  the 
cleaning  solvent  to  or  from  enclosed 
systems,  vats,  waste  containers,  and 
other  cleaning  operation  equipment  that 
holds  or  stores  fresh  or  spent  cleaning 
solvents.  The  above  requirements  art- 
known  collectively  as  housekeeping 
measures. 

The  proposed  standards  for  the  hand- 
wipe  cleaning  operation  would  require 
the  use  of  a  cleaning  solvent  that 
conforms  to  the  approved  composition 
list  detailed  in  Table  3  or  a  cleaning 
solvent  that  has  a  vapor  pressure  less 
than  or  equal  to  4.=j  millimeters  of 
mercury  (mm  Hg)  at  20*C  (24. 1  in.  H  .Q 
at  6H°FJ. 


Table  3.— Composition  Requirements  for  Approved  Cleaning  Solvents 


Cleaning  solvent  type 


Agijeous 


H  vdf  ocartwn-Ba  sed 


Composition  requirements 


Cleaning  solvents  in  which  vkater  is  the  primary  ingredient  (:-80  percent  of  solvent  as  appi.ed  mus'  be  v^ater) 
Aqueous  solvents  must  be  non-flammable,  non<onbustible.  and  lOO  percent  soluble  m  water  Deterqerts 
surfactants,  and  bioenzyme  mixtures  and  nutnents  may  be  combined  with  the  water  along  with  a  variety  of  ad- 
ditives such  as  organic  solvents  (e.g..  high  boilir^g  point  alcohols),  builders,  saponiflers.  inhibitors  emuisifiers 
pH  buffers,  and  antifoaming  agents. 

Cleaners  that  are  composed  of  a  mixture  of  hydrocarbons  ana  oxvgenated  hydrocarbons  and  have  a  maximum 
vapor  pressure  cf  7  mm  Hg  at  20°C  (3.75  in.  H.O  at  68'-F)  These  cleaners  also  contain  no  HAP  or  ozone  de- 
pleting compounds 


The  EPA  is  proposing  a  work  practice 
standard  for  the  cleaning  of  spray  guns 
at  all  new  and  e.xisting  affected  .sources. 
The  proposed  rule  would  require  all 
spray  guns  to  be  cleaned  by  one  or  more 
of  the  following  methods  (or  their 
equivalent):  (1)  Use  of  an  enclosed  spray 
gun  cleaning  system  that  is  kept  closed 
when  not  in  use.  (2)  nonatomized 
discharge  of  solvent  into  a  waste 
container  that  is  kept  closed  when  not 
in  use.  (3)  disassembly  of  the  spray  gun 
and  cleaning  in  a  vat  that  is  kept  closed 


when  not  in  use,  and  (4)  atomized  sprjv 
into  a  waste  container  that  is  fitted  with 
a  device  designed  to  capture  atomized 
solvent  emissions.  In  addition,  the  EP.\ 
is  proposing  that  leaks  from  enclosed 
spray  gun  cleaners  be  repaired  as  soon 
as  practicable  but  no  later  than  15  davs 
from  when  the  leak  is  first  discovered. 
The  EPA  is  also  proposing  a  work 
practice  standard  for  the  flush  cleaning 
of  parts,  assemblies,  and  components  of 
a  coating  unit.  Under  the  proposed  n\U'. 
eac:h  time  a  part,  assembly,  or 


conjponent  of  a  coating  unit  (wiiii  tlu; 
exception  of  spray  guns)  is  fiush 
cleaned,  the  spent  cleaning  solvent 
would  be  emptied  into  an  enclosed 
container  or  collection  system  that  is 
kept  closed  when  not  in  use. 

The  following  cleaning  operations, 
which  would  still  be  required  tocomplv 
with  the  proposed  housekeeping 
requirements,  would  be  exempt  frncn 
the  proposed  cleaning  solvent 
composition  and  vapor  pressurt; 
requirements: 
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nJ 


<!(  d 


fac  u 


fad 


(1)  Cleaning  during  th 
assembly,  installation,  oi 
components  of  breathing] 
systems  that  are  exposed 
breathing  oxygen, 

(2)  Cleaning  during  th< 
assembly,  installation,  oi 
parts,  subassemblies,  or 
are  exposed  to  strong  ox- 
reducers  (e.g..  nitrogen 
oxygen,  hydrazine), 

(3)  Cleaning  and  su 
prior  to  adhesive  bondin 

(4)  Cleaning  of  electroi 
assemblies  containing  el' 

(5)  Cleaning  of  aircraft 
that  are  exposed  to  the  IT 

(6)  Cleaning  of  fuel  cei 
and  limited  access  space: 

(7)  Surface  cleaning  of 
coated  optics,  and  therm; 
surfaces. 

(8)  Cleaning  during  fab 
assembly,  installation,  a 
of  upholstery,  curtains,  cj 
other  textile  materials  u 
interior  of  the  aircraft, 

(9)  Cleaning  of  metallic 
metallic  materials  used  ir 
cores  during  the  manu 
cores,  and  cleaning  of  the 
cores  used  in  the  manufa( 
aerospace  vehicles  or  con 

(lOJ  Cleaning  of  polyca 
substrates,  and 

(11)  Cleaning  and  solv 
associated  with  product! 
development,  quality  con 
laboratory  testing. 

2.  Primer  and  Topcoat 
Operations 

The  proposed  standard! 
and  topcoat  application  o 
would  be  the  same  for  ail 
existing  affected  sources, 
being  proposed  to  limit 
inorganic  HAP  emissions 
operations. 

a.  Organic  HAP  and  \ 
The  standards  being  prop 
limit  the  organic  HAP  em 
primer  application  operat 
equivaie.it  organic  HAP  c 
350  grams  of  organic  H.' 
pounds  per  gallon  (lb/gal) 
(less  water)  as  applied,  an 
application  operations  to . 
organic  HAP  content  leve 
of  organic  HAP  per  liter  ( 
topcoat  (less  water)  as  app 
addition  to  the  organic  H^ 
proposed  standards  woulc 
emissions  from  primer  a 
operations  to  an  equivale 
level  of  350  grams  of  VOC 
lb/j;al)  of  primer  (less  wa 
solvents)  as  applied,  and 
application  operations  to 
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VOC  content  level  of  420  grams  of  VOC 
per  liter  (3.5  lb/gal)  of  topcoat  (less 
water  and  exempt  solvents)  as  applied. 
Equivalent  organic  HAP  and  VOC 
content  level  means  the  calculated 
organic  HAP  (or  VOC)  content  of 
coatings  that  when  multiplied  by  the 
usage  of  the  coatings  yields  the  amount 
of  organic  HAP  (or  VOC)  actually 
emitted  to  the  atmosphere  by  the  u.se  of 
the  coatings.  Exempt  solvents  are  those 
organic  compounds  that  have  been 
determined  by  the  EPA  to  have 
negligible  photochemical  reactivity. 
The  EPA  has  received  information 
indicating  that  the  organic  HAP  and 
VOC  content  limits  for  topcoats  do  not 
represent  demonstrated  technology  for 
exterior  commercial  topcoats. 
Consequently,  the  EPA  is  soliciting 
comments  on  whether  a  separate 
category  should  be  developed  for 
exterior  commercial  topcoats  with  HAP 
and  VOC  content  levels  higher  than  the 
proposed  levels  for  topcoats.  These 
comments  should  provide  a  technical 
justification  for  a  higher  limit,  including 
why  currently  available  commercial 
topcoats  cannot  be  used  by  all  sources. 
Sources  would  be  allowed  to  comply 
with  the  proposed  organic  HAP  and 
VOC  content  levels  by  one  or  both  of  the 
following  means:  (1)  Use  coatings  that 
individually  comply  with  the  organic 
HAP  and  VOC  levels  or  (2)  use  any 
combination  of  uncontrolled  coatings 
such  that  the  daily  volume-weighted 
average  organic  HAP  and  VOC  contents 
of  these  coatings  comply  with  the 
organic  HAP  and  VOC  levels  for  that 
category  (averaging  of  primers  and 
topcoats  together  is  prohibited). 
Averaging  between  uncontrolled 
coatings  and  controlled  coatings  is 
prohibited  under  the  proposed  rule. 

Instead  of  complying  with  the 
proposed  organic  HAP  and  VOC  content 
levels  through  compliant  coatings  or 
averaging,  the  proposed  standards  allow 
the  use  of  control  devices  provided  each 
control  device  used  for  the  control  of 
organic  HAP  or  VOC  emissions  from 
primer  or  topcoat  applicatioi!  operations 
has  an  overall  control  efficiency,  faking 
into  account  capture  and  removal 
efficiency,  of  greater  than  or  equal  to  81 
percent.  In  addition,  except  for 
incidental  emissions  that  may  escape 
from  the  capture  system,  the  control 
device  cannot  be  used  to  control  only  a 
portion  of  emissions  from  a  coating 
operation. 

Compliance  with  the  proposed 
organic  HAP  and  VOC  content  level 
standards  would  be  shown  on  a 
monthly  basis  for  compliant  coatings, 
and  on  a  daily  basis  for  coatings 
complying  by  averaging.  Compliance  for 
control  devices  other  than  carbon 


adsorbers  would  be  showTi  on  a 
continuous  basis  based  on  a  specific 
operating  parameter  or  parameters,  such 
as  temperature  for  incinerators.  When  a 
carbon  adsorber  is  used  to  comply  with 
the  proposed  standard,  compliance  with 
the  81  percent  overall  control  efficiency 
requirement  must  be  demonstrated  for 
each  rolling  material  balance  period. 
The  length  of  the  rolling  period  will 
vary  from  source  to  source  and  is 
determined  by  the  procedure  specified 
in  proposed  Method  309  in  the 
proposed  rule.  The  minimum  rolling 
period  is  one  day,  and  the  maximum 
rolling  period  is  30  day.s. 

The  EPA  is  also  proposing  an 
equipment  standard  for  the  application 
of  primers  and  topcoats.  The  proposed 
standard  would  require  the  use  of  flow 
coat,  roll  coat,  brush  coat,  dip  coat, 
electrostatic  attraction,  or  high  volume 
low  pressure  (HVLP)  spray  guns  other 
than  for  the  exemptions  listed  below. 
All  application  equipment  would  be 
required  to  be  operated  and  maintained 
according  to  manufacturer's 
specifications  at  all  times. 

The  EPA  is  proposing  to  allow  other 
application  equipment  that  is 
demonstrated  to  achieve  emission  levels 
equivalent  to  HVLP  or  electrostatic 
spray  guns.  Compliance  must  be 
demonstrated  by  comparing  the 
emissions  generated  by  the  alternative 
application  method  to  the  emissions 
generated  by  HVLP  or  electrostatic 
application  methods  under  actual 
production  conditions.  The  alternative 
method  must  generate  emissions  less 
than  or  equal  to  that  generated  by  HVLP 
or  electrostatic  spray  methods. 

During  the  alternative  application 
method  test  period,  the  owner  or 
operator  must  ensure  that  the  coating 
dried  film  thickness  is  equivalent  to  that 
applied  during  the  initial  90-day  test 
period.  This  is  required  to  ensure  that 
the  owner  or  operator  does  not  bias  the 
test  results  by  applying  an  excessive 
amount  of  coating  during  the  initial  90- 
day  period  and  applying  a  minimal 
am.ount  of  coating  during  the  alternative 
application  method  test  period.  The 
EPA  is  requesting  comments  on  whether 
the  requirements  of  the  profKJsed 
standards  are  sufficient  to  ensure  that 
this  situation  does  not  otxiur. 
Specifically,  comments  should  address 
whether  detailed  recordkeeping  should 
also  be  required  in  order  to  determine 
that  equivalent  dried  film  thicknesses 
were  applied. 

The  EPA  is  proposing  to  exempt  the 
following  situations  and  operations 
from  the  proposed  equipment  standards 
for  the  application  of  primers  and 
topcoats,  although  whatever  application 
equipment  is  used  would  still  be 
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nr|tii!f:(|  tc-  hf  uptr.'ited  and  maintained 
ui.i  ordiiig  to  manufacturers 
spei;ilir.alionsat  all  times:  (1)  Any 
situation  {hat  normally  requires  tlie  use 
•if  an  eKtension  on  the  spray  gun  to 
properly  rearh  limited  access  spaces,  (z) 
the  application  of  coatings  that  contain 
tillers  that  adversely  affect  atomization 
ivith  HVLP  spray  guns  and  cannot  be 
applied  by  any  of  the  specified 
iifiplicaliofi  techniques,  (3)  the 
■ipplication  of  coatings  that  normally 
Inve  a  dried  film  thickness  of  less  than 
f  ()li05  inch  and  cannot  be  applied  by 
.ii'.y  of  the  specified  application 
tec.hniques.  (4)  the  use  of  airbrush 
application  methods  for  stenciling, 
lettering,  and  other  identification 
markings,  and  (5)  touchup  and  repair 
operations. 

b.  Inorganic  HAP  amissions.  Tlit! 
standards  being  proposed  for  inorganic 
HAP  emissions  from  primer  and  topcoat 
-ippiication  operations  would  apply  to 
those  operations  that  spray  npplv 
coatings  that  contain  inorganic  HAI' 
{usually  (  hromium.  cadm.iiiin,  and 
seittiium).  Such  operations  uould  In- 
required  to  be  performed  in  a  booth  or 
hangar  in  which  the  air  Uow  is  directed 
across  the  part  or  assembly  being  coated 
Kui  exhausted  through  one  or  more 
ut:ti.,-Ls.  This  air  stream  would  be 
required  to  pass  through  either  dry 
parti(  ulate  filters  or  a  vvater'.vash  svsteni 
fo  ren'.ove  the  particulates  iiefore 
exhausting  to  the  atmosphere.  In 
.uidition.  the  pre.ssure  drop  across  die 
tiiter  or  waterwash  \\ouid  ftave  to  be 
(  oistinuously  monitored.  II  the  pressiin> 
cirop  nioves  outside  of  the  limits 
^{^ecified  by  the  manufacturer  to 
(II  jintain  proper  performance  of  the  dry 
p-irtjt:ulafe  filters  or  uaterwash  system, 
trien  the  operation  mu.st  be  shut  doun 
KJiiTiediately  and  corrective  ai.tion 
.'•■ken.  The  process  cannot  resume  until 
|h»-  pre.vsure  drop  is  returned  to  the 
limits  spe(  ified  by  the  manufacturer. 

Ttie  EPA  is  reqiiesting  comments  on 
whether  pre.ssure  drop  is  an  appropriate 
parameter  on  which  to  make  (.ontimious 
(.ompliance  determinations  with  the 
inorganic  HAP  emission  standards.  The 
possibility  exists  that  different  filter  or 
waterwash  manufacturers  may  specif\ 
difterent  pressure  drop  limits  for 
products  ivith  essentially  the  same 
performance.  Since  the  proposed 
standards  rely  on  pressure  drop  as  the 
basis  for  making  compliance 
determinations,  such  a  difference  would 
result  in  different  requirements  from 
one  facility  to  another.  Thus,  the  EPA  is 
requesting  comments  specifically  on 
whether  a  standardized  pressure  drop 
limit  can  be  established,  or  if  another 
operating  parameter  exists  on  which  to 
tiiake  compliance  determinations  that 


would  be  consistent  and  enforceable  for 
all  types  and  brands  of  filters  and 
waterwash  systems. 

If  pressure  drop  is  selected  as  the 
parameter  to  be  used  to  determine 
continuous  compliance,  then  a  violation 
of  the  standards  could  occur  under  one 
of  the  following  conditions:  (1) 
Whenever  the  pressure  dr  ,p  moves 
outside  the  limits  specified  by  the 
manufacturer  or  (2)  when  the  pressure 
drop  is  found  to  be  outside  the  specified 
limits  when  monitored  and  recorded 
once  per  operating  shift.  As  the 
propcsed  rule  is  currently  written,  a 
violation  would  occur  in  the  latter 
situationTThe  EPA  is  requesting 
comments  on  which  of  these  options,  r.r 
anotiier  option,  is  most  appropriate. 

The  EPA  is  proposing  to  exempt  the 
ftillovving  list  of  operations  from  the 
proposed  standards  for  inorganic  HAP 
emissions  from  primer  and  topcoat 
npulication  operations: 

( i )  Touch-up  of  scratched  surfat  »!s  or 
liamaged  paint. 

(21  Hole  daubing  for  fasteners. 

[■i]  Toiu.ti-up  of  trimmed  edges. 

(4)  Coating  prior  to  joining  dissimilar 
;.ie;a!  comftonents, 

('>)  Stencil  operations  performed  bv 
hr.ish  or  air  brush. 

ih)  Section  joining,  and 

(7J  Touch-up  ol  bushings  ;!ii(i  other 
simdar  components. 

t.  Ottpaiiaing  Operation 

Standards  are  being  propo.sed  for  both 
o.-gan'c  HAP  emi.ssioiis  and  inorganic 
HAP  emissions  from  depainting.  VViti: 
the  exception  of  the  proposed  standards 
for  spot  stripping  and  decal  rt-moval,  as 
di,-.cussed  below,  the  standards  being 
proposed  for  depainting  would  be  the 
sai.'ie  for  all  new  and  existing  affected 
sources.  Tlie  proposed  standards  would 
apply  only  to  the  depainting  of  the  outer 
surface  of  entire  aerospace  vehicles, 
including  the  fiiselage.  wings,  and 
horizontal  and  vertical  stabilizers  of  the 
aircraft,  and  the  outer  casing  and 
.stabilizers  of  missiles  and  rockets. 
Standards  for  the  depaintirig  of  parts, 
subassemblies,  radomes.  and  parts 
nor;nally  removed  from  the  c:oinpleted 
vehicle  before  depainting  arc  not  being 
proposed  at  this  time.  However,  wings 
and  stabilizers  would  always  be 
required  to  comply. 

a.  Organic  HAP'tmissions.  The 
propo.sed  standards  would  rt^quire  that 
there  be  no  organic  HAP  emissions  from 
the  depainting  operation.  The.se 
standards  could  be  achieved  through  the 
use  of  (1)  chemical  strippers  that 
contain  no  organic  HAP  or  (2)  media 
blasting  equipment,  high  intensity  u!tr  i- 
violet  light  blasting,  or  any  other  non- 
chemical  depainting  tef:hnique. 


However,  the  proposed  rule  would 
allow  the  use  of  organic  HAP-containiiig 
chemical  stripper  for  spot  stripping  and 
decai  removal.  The  proposed  rule  would 
limit  this  use  of  organic  H.AP-containing 
chemical  stripper  to  an  average  of  2f. 
gallons  per  aircraft  for  commert;ial 
aircraft  and  .")0  gallons  per  aircraft  htr 
military  aircraft,  calculated  on  an 
annual  basis. 

Non-chemi(.al-ba.sed  depainting 
equipment  would  be  required  to  be 
operated  and  maintained  according  to 
manufacturer's  specifications.  During 
any  {>eriod  of  malfinu.tion,  the  owner  or 
operator  would  be  allowed  to  use  a 
substitute  material  to  depaint  the 
vehicles.  Unless  the  substitute  niiilerial 
does  r.ot  contain  any  organic  HAP.  the 
sub.stitute  material  would  not  be 
allowed  to  l>e  used  for  more  th.ui  14 
io:;sef:ulive  days. 

The  proposed  rule  does  not  contain 
an  annual  limit  on  the  number  of  days 
a  sourt;e  may  use  HAP-containing 
chemical  strippers  during  periods  ot 
malfunction  of  non-chemical-lused 
depainting  equipment.  The  EP.A  is 
requesting  comments  on  whether  an 
atmua!  limit  should  be  impo.sed  and,  it 
so.  technical  justification  for  the  nuniljer 
of  days  spe(  ified  b>  the  limit. 

ff.  Inorfionir  HAPtminsion^.  Ihe 
proposed  rule  for  inorganic  HAP 
Kmissio;is  would  apply  to  those 
depainting  methods  Hypii  ally  Mastii-.g 
methods)  that  generate  airborne 
particulate  emissions,  such  as  dust  and 
paint  particles,  that  contain  inorgaidc 
H.\P.  The  proposed  standards  would 
nqtiire  that  liie  dupaititing  operation  Ur 
larried  out  in  an  enclosed  hangar  and 
tluit  ar.\  airstrer.m  removed  from  the 
df'p'.inting  nrt-a  Iw  dircf  ted  through  a 
particulate  filter  (e.g..  panel-type  filter 
or  baghouse)  before  exhaustiiig  to  tlie 
atuiosphere.  This  filtration  svs'eni  must 
have  a  particulate  removal  eifu  iencv 
grt!a»er  (r.an  or  equal  to  TtQ  pen  ent.  and 
the  pressure  drop  across  the  filter  must 
f)e  conlimiovisly  monitored.  If  the 
pressure  drop  moves  caitside  of  the^- 
limits  as  recorded  each  openitiunal  ^ 

shift,  then  the  operation  must 
immediatelv  be  shut  dou  n  and 
corrective  action  taken.  The  prixi-ss 
cannot  resume  until  the  pre.ssure  drop  i^ 
vVithin  the  limits  spiKiifit-d  by  the 
manufacturer. 

As  described  above  for  j)rii!itr  and 
topcoat  application  operations,  the  EP.\ 
is  rtfquesting  comments  tioncerning  the 
appropriateness  of  using  pressure  drop 
to  make  compliance  dt-tenninations  and 
what  a(.tion  should  be  taken  when  the      , 
pressure  drop  movers  outside  of  tiie  f 

specified  limits. 
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4.  Chemical  Milling  Maskai  it 
Application  Operation 

The  proposed  standards  or  the 
chemical  milling  maskant  a  pplication 
operation  would  be  the  san-  e  for  ail  new 
and  existing  affected  source  s  and 
apphes  only  to  tho.se  operations 
utilizing  a  Type  11  chemical  milling 
etchant.  The  proposed  stan(  ards  would 
limit  organic  HAP  emi.ssion ;  to  an 
equivalent  organic  HAP  cor  tent  level  of 
160  grams  of  organic  HAP  p  er  liter  (1.3 
lb/gal)  of  chemical  milling  naskant  (less 
water)  as  applied,  and  limit  the  VCX: 
emissions  to  an  equivalent  ^  'CX^  content 
level  of  160  grams  of  VOC  p  jr  liter  (1.3 
Ib/gal)  of  chemical  milling  r  laskant  (less 
water  and  exempt  solvents)  js  applied. 
Alternatively,  as  for  primer  md  topcoat 
application  operations,  control  devices 
that  achieve  an  overall  conti  ol 
efficiency  of  at  least  81  pert  !nt  and 
control  all  emissions  (excep  for 
incidental  emissions)  may  b)  used. 

Compliance  with  the  orga  lic  HAP 
and  VOC  content  level  stanc  ards  would 
be  allowed  using  one  or  botl  of  the 
following  means:  (1)  Use  ch(  mical 
milling  maskants  that  indiv;  lually 
comply  with  the  organic  HA  '  and  VOC 
content  levels  or  (2)  use  any 
combination  of  chemica!  mi  ling 
maskants  such  that  the  daily  volume- 
weighted  average  organic  HJ  P  and  VOC 
content  levels  of  these  chem  cal  milling 
maskants  u.sed  in  the  chemitaf  milling 
maskant  operation  comply  m  ith  the 
organic  HAP  and  VOC  corite  it  levels. 
Averaging  uncontrolled  cher  lical 
milling  maskants  with  contr(  lied 
chemical  milling  maskants.  1  owever,  is 
prohibited  under  the  propoa  d  rule. 

Compliance  with  the  propi  ised 
organic  HAP  and  VOC  contei  it  level 
standards  would  be  shown  o  i  a 
monthly  basis  for  compliant  :hemical 
milling  maskants  and  on  a  de  ily  basis 
for  chemical  milling  maskanl  j 
complying  by  averaging.  Con  pliance  for 
control  devices  other  than  ca  bon 
adsorbers  would  be  shown  o:  a 
continuous  ba.sis  ijased  on  a  <  pecific 
operating  parameter  or  paran^  eters.  such 
as  temperatu.re  for  incinerafoi  s.  When  a 
carbon  adsorber  is  used  to  co  nply  with 
the  proposed  standard,  comp  iance  with 
the  81  percent  overall  control  efficiency 
requirement  must  be  demons  rated  for 
each  rolling  material  balance  jeriod. 
The  length  of  the  rolling  peri<  d  will 
vary  from  source  to  source  an  i  is 
determined  by  the  procedure  ;pecified 
in  proposed  Method  309  in  the 
proposed  rule.  The  minimum  rolling 
period  is  one  day.  and  the  ma  <imum 
rolling  period  is  30  days. 


5.  Handling  and  Storage  of  Waste 

The  proposed  standards  for  handling 
and  storage  of  waste  would  be  the  .same 
for  all  new  and  existing  facilities.  The 
proposed  rule  would  require  that  the 
handling  and  transfer  of  HAP- 
containing  waste  to  or  from  containers, 
tanks,  vats,  vessels,  or  piping  systems  be 
conducted  in  such  a  manner  that 
minimizes  spills.  In  addition,  all  HAP- 
containing  waste  would  be  stored  in 
closed  containers. 

C.  Compliance  Dates 

The  proposed  rule  would  require  all 
existing  sources  to  comply  no  later  than 
three  years  after  the  effective  date  of  the 
standards.  In  addition,  the  proposed 
rule  adopts  the  compliance  dates 
specified  in  §  63.6(b)  ajid  §  63.6(c)  of  the 
General  Provisions,  40  CFR  part  63, 
subpart  A.^ 

D.  Compliance  Extensions 

During  development  of  the  aerospace 
national  em.issioii  standards  for 
hazardous  air  pollutants  (NESHAP),  the 
EPA  received  comments  from  the 
regulated  community  regarding  the 
process  that  would  be  used  to  comply 
with  the  rule  and  certain  difficulties" 
that  were  anticipated,  particularly  with 
the  facilities'  selection  and  approval  of 
product  substitutions  for  coatings  and 
hand-wipe  cleaning  solvents.  Because  of 
the  large  number  of  product 
substitutions  that  may  have  to  undergo 
testing  and  qualificotion  at  each  facility, 
some  facilities  may  need  to  request  a 
compliance  extension. 

Section  63.6(i)  of  40  CFR  part  63 
provides  the  requirem.ents  fur  requesting 
an  extension  of  compliance  with  a 
relevant  standard  established  under  part 
63.'*  Specifically,  §63.6(i){4)  allows  the 
issuance  of  a  permit  granting  an 
extension  of  up  to  one  year  to  comply 
with  the  standard,  if  such  additional 
period  is  necessar>'  for  the  installation 
of  controls.  Section  63.6(i)(4)(i)(B) 
requires  requests  for  compliance 
extensions  to  be  submitted  no  later  than 
12  months  before  the  affected  source's 
compliance  date. 

The  EPA  is  seeking  comment  on  the 
significance  of  the  potential  difficulties 
of  complying  with  the  proposed 
aerospace  NESHAP  in  the  allotted  3 
years  (or  4  years  if  the  one-year 
extension  dascribed  above  is  applied  for 
and  approved).  In  addition,  the  EPA  is 
seeking  comment  regarding  how  these 
difficulties  can  be  addres.sed  within  the 
confines  of  the  statutory  requirements  of 
sections  112(d)  and  112(i)  of  the  Act. 
Specifically,  the  EPA  is  seeking 
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comment  on  what  types  of  activities, 
such  as  technical  assistance,  can  be 
provided  to  assist  sources  attempting  to 
come  into  compliance  with  the 
aerospace  NESHAP. 

E.  Compliance  Testing  and  Monitoring 

In  addition  to  the  specific  testing  and 
monitoring  requirements  specified 
below  for  each  affected  source,  the 
proposed  rule  adopts  the  testing 
requirements  specified  in  §63.7  of  the 
General  Provisions.  40  CFR  part  63. 
subpart  A. 5 

1.  Test  Methods  end  Procedures 

a.  Cleaning  operation.  For  multi- 
component  cleaning  solvents, 
compliance  with  the  proposed  vapor 
pressure  specifications  would  be 
determined  using  E  260-85  to  quantify 
the  amount  of  each  organic  compound 
in  the  cleaning  solvent.  The  vapor 
pressure  of  each  organic  compound 
would  be  determined  from  the 
manufacturer's  data,  standard 
engineering  reference  texts,  or  other 
equivalent  n^ethods.  The  total 
composite  vapor  pressure  would  then  be 
calculated  by  summing  the  partial  vapor 
pres.sure  of  each  component  according 
to  Raoult's  Law. 

For  single  component  cleaning 
solvents,  the  EPA  is  proposing  that 
vapor  pressure  data  supplied  bv  the 
manufacturer  of  the  cleaning  solvent, 
standard  engineering  reference  texts,  or 
other  equivalent  methods  be  used  for 
compliance  determinations. 

Owners  or  operators  seeking  to 
comply  with  tlie  cleaning  solvent 
approved  composition  list  would  have 
to  show  compliance  using  data  supplied 
by  the  manufacturer  of  the  cleaning 
solvent.  The  data  mu.st  identify  all 
components  of  the  cleaning  solvent  and 
demonstrate  that  one  of  the  approved 
composition  definitions  is  met. 

b.  Primer  and  topcoat  application 
operations.  As  noted  earlier,  the 
proposed  standards  for  organic  HAP  and 
VOC  emissions  would  require 
compliance  w  ith  an  equivalent  organic 
HAP  content  level  (pounds  of  organic 
HAP  per  gallon  of  coating  (ler.s  wafer)  as 
applied)  and  an  equivalent  VOC  content 
level  (pounds  of  VOC  per  gallon  of 
coating  (less  water  and  exempt  solvents) 
as  applied)  for  primers  and  for  topcoats. 
Compliance  with  these  organic  HAP  and 
VOC  content  levels  may  be 
accomplished  by  using  compliant 
coatings,  averaging  between  compliant 
and  non-compliant  coatings,  control 
devices,  or  any  combination  of  these 
methods.  In  addition,  the  proposed 
standards  would  require  the  use  of 


'Ibid. 


Federal  Register  /  Vol.  59.  No.  107  /  Monday.  June  6.  1994  /  Proposod  Rules 


29227 


certain  application  techniques  for  the 
application  of  primers  and  topcoats. 
Test  methods  and  procedures  have 
been  identified  for  compliance  with  the 
organic  HAP  and  VOC  content  levels. 
N'o  test  methods  or  procedures  have 
been  identified  for  the  application 
equipment  requirements;  however,  a 
(est  method  has  been  identified  for  the 
qualification  of  alternative  application 
methods. 

Method  24  in  appendix  A  to  40  CFR 
part  60  would  be  used  to  determine  the 
VOC  content  of  each  primer  and  topcoat 
as  applied.  Alternatively, 
manufacturer's  data  may  be  used  to 
determine  the  VOC  content  of  the.se 
coatings.  However,  in  the  event  of  any 
inconsistency  between  manufacturer's 
data  and  Method  24  test  results,  the 
Method  24  test  results  will  take 
precedence. 

The  facility  may  rely  on 
manufacturers  data  to  determine  the 
organic  HAP  content  level  of  each 
coating.  The  total  organic  HAP  weight 
fraction  and  density  of  eaf;h  coating  as 
received  would  be  determined  using  the 
manufacturer's  data.  The  volume  of 
nach  primer  and  topcoat  used  would  be 
determined  using  company  records.  If 
diluent  solvents  or  other  ingredients  are 
added  to  a  primer  or  topcoat  prior  to 
application,  then  the  total  organic  HAP 
and  VOC  weight  fractions,  density,  and 
volume  must  be  adjusted  appropriately 
to  account  for  such  additions.  These 
values  would  be  required  for  each  24- 
hour  period;  however,  only  changes  in 
formulation  would  require  re- 
determination of  total  organic  HAP  and 
VOC  weight  fractions  and  density. 

The  proposed  standards  would  then 
require  the  owner  or  operator  to 
calculate  the  volume-weighted  average 
ma.ss  of  both  VOC  and  organic  HAP  in 
(oatings  emitted  per  volume  of  coating 
(less  water  and  exempt  solvents  for 
VOC;  less  water  for  HAP)  as  applied. 
This  calculation  would  be  performed  for 
each  24-hour  period. 

If  an  owner  or  operator  is  seeking  to 
comply  by  using  compliant  coatings,  the 
owner  or  operator  would  need  to 
detennine  the  organic  HAP  content  (less 
water  as  applied)  and  VOC  content  (less 
water  and  e.xempt  solvents  as  applied). 
If  no  changes  in  formulation  as  applied 
occurred,  then  a  re-calculation  of  the 
organic  HAP  and  VOC  content  levels 
would  not  be  required.  Where 
compliant  coatings  are  used,  the 
proposed  rule  would  require  the 
determination  of  the  organic  HAP 
content  using  manufacturer's  data  and 
VOC  content  using  Method  24  or 
manufacturer's  data. 

If  a  control  device  is  used,  the 
proposed  standards  require  the  owner  or 


operator  to  conduct  an  initial 
performance  test  to  demonstrate 
compliance  with  the  overall  control 
efficiency  requirement  of  at  least  81 
percent.  The  percent  reduction  achieved 
by  a  control  device  may  be  determined 
ha.sed  either  on  total  organic  compounds 
(TOC)  minus  m^jthane  and  ethane  or  on 
total  o.'ganic  HAP. 

For  a  carbon  adsorber,  the  overall 
control  efficiency  would  be  determined 
using  a  mass  balance.  The  ma.ss  balance 
calculation  would  be  made  every  rolling 
period  (the  length  of  the  rolling  period 
will  vary  from  facility  to  facility  and 
will  range  from  1  to  30  days). 

For  control  devices  other  than  carbon 
adsorbers,  the  overall  control  efficiency 
would  be  based  on  capture  efficiency 
and  destruction  rfficiency.  Capture 
efficiency  would  be  determined  based 
on  the  procedure  specified  in 
§  52.741{a)(4)(iii)  of  40  CFR  subpart  O. 
unless  the  operation  is  performed 
wkhin  a  total  enclosure.  An  enclosure 
that  meets  the  requirements  of  a  total 
enclosure  as  specified  in  §52.741. 
appendix  B.  Procedure  T  of  40  CFR 
subpa.rt  O  would  have  a  capture 
efficiency  of  100  percent. 

The  destruction  efficiency  of  a  control 
device  other  than  a  carbon  adsorber 
would  be  determined  using  the 
following  methods.  Method  1  or  lA  of 
40  CFR  part  60.  appendix  A,  as 
appropriate,  ivould  be  u.sed  for  selection 
of  the  sampling  sites,  and  the  gas 
volumetric  flow  rate  would  be 
determined  using  Method  2.  2A.  2C.  or 
2D  of  40  CFR  part  60.  appendix  A.  as 
appropriate.  Method  18  of  40  CFR  part 
60.  appendix  A.  would  then  be  used  to 
measure  either  TOC  minus  methane  and 
ethane  or  total  organic  HAP  at  the  inlet 
and  outlet  of  the  control  device.  Also. 
any  other  test  methods  or  data  that  have 
been  validated  according  to  the 
applicable  procedures  in  Method  301  of 
40  CFR  part  63.  appendix  A.  mav  be 
used. 

The  proposed  standards  would  also 
allow  the  use  of  alternative  application 
methods  pro\  ided  that  they  generate 
organic  HAP  and  VOC  emissions  less 
than  or  equal  to  the  emissions  generated 
by  HVLP  or  electrostatic  .spray  guns. 
The  emission  levels  of  the  alternative 
application  method  must  be  determined 
under  actual  production  conditions. 
This  test  would  first  involve 
determining  the  organic  HAP  and  VOC 
emissions  for  the  90-day  period 
immediately  preceding  the 
implementation  of  the  alternative 
application  method.  During  this  initial 
90-day  period,  only  HVLP  or 
electrostatic  spray  guns  would  be  used. 
The  alternative  method  would  then  he 
used  on  actual  production  parts  or 


assemblies  for  a  period  of  time  sufficient 
to  coat  an  equivalent  amount  of  parts 
and. assemblies  as  coated  in  the  initial 
90-day  period.  Coatings  used  during  the 
test  period  must  be  the  same  as  those 
used  during  the  initial  90-day  period.  In 
addition,  the  dried  film  thickness  must 
be  equivalent  to  that  applied  during  the 
initial  90-day  period. 

The  organic  HAP  and  VOC  emissions 
for  the  period  of  time  where  the 
alternative  method  was  used  would 
then  be  calculated.  Where  the  organic 
HAP  and  VOC  emissions  after 
implementation  of  the  alternative 
method  are  less  than  or  equal  to  the 
emissions  for  the  initial  90-day  fn-riod. 
the  alternative  application  method  is  in 
compliance. 

The  South  Coa.st  Air  Quality 
Management  District  (SCAQMD).  in 
conjunction  with  the  California  Air 
Resourf:es  Board  (CARB).  is  currently 
developing  a  test  protocol  to  measure 
the  transfer  efficiency  of  spray 
application  equipment.  This  ttjst 
protocol  would  represent  an  ajternative 
method  of  qualifying  application 
equipment  for  use  under  the  proposed 
standards.  Since  this  test  protocol  is  still 
under  development,  the  EPA  is 
requesting  comments  from  those 
familiar  with  this  test  protocol  or  any 
other  transfer  efficiency  laboraton,'  test 
method  concerning  the  ability  of  these 
procedures  to  accurately  and  repeatedly 
measure  the  transfer  efficiency  of  spray 
application  equipment.  In  addition,  the 
EPA  is  requesting  comments  on  other 
methods  that  may  be  used  to  measure 
the  transfer  efficiency  of  spray 
application  equipment. 

c.  Depainting.  For  the  organit:  HAP 
emissions  portion  of  the  proposed 
.standards  for  depainting.  the  only  test 
method  or  procedure  that  would  be 
required  is  the  determination  of  the 
organic  HAP  content  of  each  chemical 
stripper.  The  proposed  standards  would 
require  the  use  of  information  supplied 
by  the  manufacturer  to  determine  the 
organic  HAP  content.  If  the  organi<:  HAP 
content  of  the  chemical  stripper  cannot 
be  determined  from  manufacturer's 
data,  then  the  owner  or  operator  would 
submit  an  alternative  pro<:edure  for 
determining  the  organic  HAP  content 
for  approval  by  the  Administrator. 

For  the  annual  limit  on  the  gallons  of 
organic  HAP-containing  chemical 
stripper  u.sed  for  spot  stripping  and 
decal  removal,  the  total  annual  volume 
as  applied  of  organic  HAP-containing 
chemical  stripper  and  the  number  of 
aircraft  depainfed  would  be  determined 
from  company  records.  The  proposed 
standards  would  then  require  the  owner 
or  operator  to  calculate  the  gallons  of 
organic  HAP-containing  f:hemical 
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stripper  used  per  aircraft.  This 
calculation  would  be 
annual  period. 

The  proposed  standard 
inorganic  HAP  emissions 
depainting  operations  to 
99  percent  using  particul 
as  baghouses,  cartridge 
filter  media.  The  EPA  is 
use  of  Method  5  in  appen 
CFR  part  60  to  determine 
efficiency.  The  proposed 
would  require  retesting  w 
particulate  fiher  or  suppli 
media  changes,  or  whenever 
modifi{  ations  are  made  tojthe  emission 
<  ollection  system. 

d.  Chemical  Milling 
same  basic  test  methods 
identified  for  primer  and 
application  operations  are 
proposed  for  chemical  mi 
maskants,  requiring  the 
of  total  organic  HAP  wei 
density,  and  volume  of  c 
maskants  as  applied.  Sinifjl 
procedures  are  being 
primer  and  topcoat  applic 
operations,  to  demonstrate 
where  only  compliant  cl 
maskants  are  being  used 

As  for  primer  and  topco;  it 
operations,  any  control  d 
including  a  carbon  adsorber 
control  emissions  from  ch 
maskant  application  opera 
have  an  overall  control 
least  81  percent  and  must 
except  for  incidental  em 
the  emi.ssions  from  the  ma 
operation.  Test  methods 
used  to  determine  the 
efficiency  are  identical  to 
previously  for  primer  and 
application  operations. 

e.  Handling  and  storage 
test  methods  are  being 

2.  Monitoring  Requiremen 

Monitoring  is  required 
proposed  standards  to 
whether  a  source  is  in  cont 
compliance.  This  can  be 
by  continuously  measurinjj 
operating  parameters,  the 
w  hich  are  established  by  tl^e 
operator  during  the  initial 
test.  The  operating  parameter 
defined  as  the  minimum  or 
value  established  for  a  cont  ro 
process  parameter  that,  if  ai  ii 
it.self  or  in  combination  witji 
operating  parameter  values 
that  an  owner  or  operator  i 
w  ith  the  applicable  emissioki 
or  standards.  This  type  of  e|i 
monitoring  would  be  requi 
emission  points  for  which  the  ; 
are  expressed  as  a  percent  int 
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addition,  the  owner  or  operator  is 
expected  to  install  and  operate  the 
equipment  properly.  For  owners  or 
operators  complying  with  the  proposed 
standards  for  spray  gun  cleaning 
through  the  use  of  enclosed  .spray  gun 
cleaners,  compliance  would  be 
demonstrated  through  recordkeeping 
(see  section  II. F). 

The  proposed  rule  would  require 
temperature  to  be  monitored,  using  a 
continuous  recorder,  for  incinerators. 
For  catalytic  incinerators,  temperature 
monitors  would  be  placed  immediately 
before  and  after  the  catalyst  bed.  For 
other  incinerators,  the  temperature 
monitor  would  be  placed  in  the  firebox 
or  in  the  ductwork  immediately 
downstream  of  the  firebox  and  before 
any  sub.stantial  heat  exchange  occurs. 
All  monitoring  equipment  would  be 
installed,  calibrated,  maintained,  and 
operated  according  to  manufacturer's 
specifications. 

Section  63.6(g)  of  40  CFR  part  63, 
subpart  A.  allows  an  owner  or  operator 
of  an  affected  source  to  request  the  use 
of  alternative  methods  of  emission 
reduction  for  complying  with  design, 
equipment,  work  practice,  or 
operational  emission  standards,  or 
combination  thereof,  established  under 
this  part.''  Under  the  proposed  rule,  an 
owner  or  operator  of  an  affected  source 
may  al.so  use  control  devices  other  than 
those  specifically  identified  in  the 
proposed  rule  as  a  means  for  achieving 
compliance  with  any  portion  of  the  rule. 
If  devices  other  than  those  identified  are 
used,  the  proposed  standards  would 
require  the  owner  or  operator  to  submit 
the  parameters  to  be  monitored  to  the 
Administrator  for  approval. 

The  propo.sed  standards  would 
require  each  owner  or  operator  to 
establi.sh  a  range  of  values  for  each  of 
these  monitored  parameters  during  the 
initial  performance  test.  As  long  as  the 
control  device  is  operated  within  the 
established  ranges,  the  proposed 
emission  standards  are  considered  to  be 
met.  Consequently,  exceedances  of  these 
parameters  would  be  considered  a 
violation  of  the  standards  since 
operating  the  control  device  outside  of 
the  parameters  may  reduce  the 
efficiency  of  the  control  device. 

a.  Cleaning  operations.  The  propo.sed 
rule  would  require  enclosed  spray  gun  • 
cleaners  to  be  visually  inspected  at  least 
once  per  month  for  leaks.  The 
inspections  would  occur  while  the 
enclosed  cleaner  is  in  operation. 

b.  Primer  and  topcoat  application 
operations.  Where  an  incinerator  or 
other  control  device  is  used  to  control 
organic  HAP  and  VOC  emissions  from 
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primer  and  topcoat  application 
operations,  the  monitoring  requirements 
specified  above  would  be  required. 

For  control  of  inorganic  HAP 
emissions  from  primer  and  topcoat 
application  operations,  the  proposed 
standards  would  require  that  the 
pressure  drop  across  the  particulate 
filters  or  waterwash  be  monitored  on  a 
continuous  basis. 

c.  Depainting.  No  monitoring 
requirements  for  organic  HAP  emissions 
are  being  proposed.  For  inorganic  H.AP 
emissions,  continuous  monitoring  of  the 
pressure  drop  across  the  filter,  as  for 
primers  and  topcoats,  is  being  proposed. 

d.  Chemical  milling  maskant 
application  operations.  Where  a  t  ontrol 
device  is  used  to  control  organic  HAP 
and  VOC  emissions  from  chemical 
milling  maskant  application  operations, 
the  monitoring  requirements  specified 
above  would  be  required. 

e.  Handling  and  storage  of  vvo.s/e.  No 
monitoring  requirements  are  being 
proposed. 

F.  Recordkeeping  and  Reporting 
Requirements 

The  proposed  rule  proposes  to  adopt 
the  requirements  contained  in  §  63.9  (a) 
through  (e)  and  §63.9  (h)  through  (j)  and 
§  63.10  (a),  (b),  (d),  and  (0  of  40  CFR 
part  63.  subpart  A.^  The  proposed  rule, 
however,  contains  additional  or 
clarifying  elements  and  changes  cert.)in 
time  periods  allowed  for  submitting  or 
responding  to  certain  reports  and 
requests  required  in  §63.10.  These 
elements  and  changes  are  summarized 
below  for  each  of  the  operations  for 
which  .standards  are  being  proposed. 

1.  Recordkeeping  Requirements 

a.  Cleaning  operations.  For  each 
cleaning  solvent  used  at  the  facility,  the 
proposed  rule  would  require  a  record  of 
the  name  of  the  cleaning  solvent  and 
documentation  that  shows  the  organi*. 
HAP  constituents  of  the  cleaning 
solvent.  For  each  cleaning  solvent  used 
in  hand-wipe  cleaning  operations  that 
conforms  to  the  approved  composition 
list,  the  records  that  would  be 
maintained  are  the  name  of  each 
cleaning  solvent,  documentation 
demonstrating  compliance  to  the 
approved  composition  list,  and  annual 
purchasing  records  showing  the  annual 
volume  purchased  of  each.  For  each 
cleaning  solvent  used  in  hand-wipe 
cleaning  operations  that  does  not 
conform  to  the  approved  composition 
list  but  does  conform  to  the  vapor 
pressure  requirement,  the  information 
required  to  be  recorded  would  be  the 
name  of  each  cleaning  solvent,  the 
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monthly  usage  of  the  cleaning  solvent  at 
each  operation,  the  composite  vapor 
pressure,  the  manufacturer's  data  sheets 
or  other  documentation  of  the  vapor 
pressure,  and  any  test  reports  and 
calculations  performed  to  determine  the 
composite  vapor  pressure. 

For  cleaning  solvents  that  do  not 
(  onform  to  either  the  composition  or 
vapor  pressure  requirements  and  are 
used  for  the  exempt  cleaning  operations, 
daily  records  must  be  maintained  of  the 
name  and  volume  of  each  cleaning 
solvent  at  each  operation  at  which  it  is 
used,  and  the  parts,  assemblies,  or 
subassemblies  cleaned  at  these 
operations. 

In  addition,  a  record  of  all  leaks  from 
spray  gun  cleaners  would  be  kept, 
including  source  identification,  the  date 
that  the  leak  was  discovered,  and  the 
date  that  the  leak  was  repaired. 

b.  Primer  and  topcoat  application 
operations.  For  all  primers  and  topcoats 
used  at  the  facility,  records  must  be 
maintained  of  the  name  of  each  primer 
.-md  topcoat  and  its  organic  HAP  and 
V'OC  content  as  received.  In  addition, 
the  EPA  is  proposing  different  levels  of 
recordkeeping  requirements  depending 
on  how  the  organic  HAP  and  VOC 
content  levels  are  met.  For  primers  or 
topcoats  that  are  individually  compliant 
with  the  organic  HAP  and  VOC  content 
limits,  records  would  be  required  of  the 
organic  HAP  and  VOC  content  as 
applied,  all  data,  calculations,  and  test 
results  (including  Method  24  results 
taken  during  an  enforcement  inspection) 
used  in  determining  the  organic  HAP 
and  VOC  contents  as  applied,  and  the 
monthly  usage  of  each  coating 
formulation  within  each  coating 
category. 

If  averaging  among  compliant  and 
iion-compli.'int  coatings  is  used  to 
achieve  compliance,  then  the  p.tiposed 
standards  would  require  that  up-to-date 
records  of  daily  volume-weighted 
average  mass  of  organic  HAP  and  VOC 
contained  in  the  coatings  as  applied  be 
maintained.  This  information  would 
include  all  data  and  calculations  used  in 
determining  these  daily  values,  such  as 
manufacturer's  data  certifying  the 
organic  HAP  content  of  each  coating  as 
applied  and  Method  24  test  results 
(including  those  taken  during  an 
enforcement  inspection)  or 
manufacturer's  data  that  show  the  VOC 
content  as  applied. 

If  a  control  device  is  u.sed  to  comply 
with  the  organic  HAP  or  VOC  content 
limit  for  primers  or  topcoats,  up-to-date 
records  must  be  kept  on  the  control 
device.  Each  owner  or  operator  would 
be  required  to  keep  records  of  the 
equipment  monitoring  parameter 
measurements  specified  in  the  proposed 


rule.  For  an  incinerator  other  than  a 
catalytic  incinerator,  continuous  records 
must  be  maintained  of  the  firebox 
temperature  for  temperature  in  the 
ductwork  immediately  downstream  of 
the  firebox).  For  a  ratalj-tic  incinerator, 
continuous  records  must  be  maintained 
of  the  gas  stream  temperature 
immediately  before  and  after  the 
catalyst  bed.  For  both  types  of 
incinerators,  records  must  be 
maintained  of  the  overall  control 
efficienc.y  and  all  test  results,  data,  and 
calculations  used  in  determining  the 
overall  control  efficiency. 

For  carbon  adsorbers,  records  must  be 
maintained  of  the  overall  control 
efficiency,  all  test  results,  data,  and 
calculations  used  in  determining  the 
overall  control  efficiency,  and  the  length 
of  the  rolling  material  balance  period 
and  all  of  its  supporting  data  and 
calculations  used  to  determine  the 
rolling  period. 

For  inorganic  HAP  emissions  from 
primer  and  topcoat  application 
operations,  either  particulate  filters  or 
waterwash  spray  booths  would  be  used 
to  achieve  compliance.  Records  must  be 
maintained  of  the  manufacturer's 
recommended  limits  for  the  pressure 
drop  and  readings  of  the  pressure  drop 
across  the  filters  or  waterwash  that  are 
taken  once  each  shift  during  which  the 
coating  processes  are  in  operation. 

c.  Depainting  operation.  Each  owner 
or  operator  of  a  depainting  operation 
would  be  required  to  keep  up-to-date 
records  of  the  name  of  each  chemical 
stripper  used,  the  organic  HAP  content 
of  each  stripper  and  its  supporting 
documentation,  and  the  monthly 
volume  usage  of  each  chemical  stripper 
that  contains  organic  HAP. 

For  non-chemical  depainting 
methods,  such  as  media  blasting, 
owners  and  operators  would  be  required 
to  maintain  records  of  the  type  of  non- 
chenical-based  equipment  u.sed  and  a 
description  of  any  malfunctions  that 
occur.  If  a  malfunction  occurs,  the 
information  to  be  kept  would  be  the 
dates  the  malfunction  occurred  and  was 
corrected,  the  methods  used  to  depaint 
the  aerospace  vehicles  during  the 
malfunction,  and  the  dates  that  these 
methods  were  begun  and  disf:ontinued. 

The  proposed  standards  for 
depainting  contains  exemptions  for 
parts  stripping,  spot  stripping,  and  decal 
removal,  each  of  which  requires  certain 
records  to  be  maintained.  For  parts 
stripping,  records  must  be  maintained 
for  each  model  of  aerospace  vehicle  of 
the  parts  normally  removed  from  the 
vehicle.  For  spot  stripping  and  decal 
removal,  annual  records  must  be 
maintained  of  the  number  of  aircraft 
stripped,  the  volume  of  organic  H,AP- 


containing  chemical  stripper  used  for 
spot  stripping  and  decal  removal,  the 
average  number  of  gallons  of  organic 
HAP-containing  stripper  used  per 
aircraft,  and  all  supporting  data  and 
calculations. 

For  inorganic  HAP  emissions  from 
depainting  operations,  either  particulaft; 
filters  or  baghouses  (equipped  with 
either  bag  or  cartridge  filter  media) 
would  be  used  to  achieve  compliance. 
Records  must  be  maintained  of  the  filter 
manufacturer's  recommended  pressure 
drop  limits  and  the  readings  of  the 
pressure  drop  across  the  filter  taken 
once  each  shift  during  which  the 
depainting  process  is  in  operation.  Also, 
records  must  be  maintained  of  the 
particulate  control  efficiency  of  each 
filter  and  all  test  results,  data,  and 
calculations  used  to  determine  the 
control  efficiency. 

d.  Chemical  milling  moskani 
application  operation.  The  EPA  is 
proposing  different  levels  of 
recordkeeping  requirements  depending 
on  how  the  organic  HAP  and  VOC 
content  levels  are  being  met.  For 
chemical  milling  maskants  that  are 
individually  compliant  with  the  organic 
H.AP  and  VOC  content  levels,  records  of 
the  volume-weighted  average  masses  of 
organic  HAP  and  VOC  emitted  as 
applied  must  be  kept.  In  addition,  all 
data  and  calculations  used  to  determine 
these  values  and  the  monthly  volume  of 
each  chemical  milling  maskant 
formulation  used  each  month  must  be 
maintained. 

If  averaging  among  compliant  and 
non-compliant  chemical  milling 
maskants  is  used  to  achieve  compliance, 
then  the  proposed  .standards  would 
require  that  up-to-date  records  of  daily 
volume-weighted  average  mass  of 
organic  HAP  and  VOC  contained  in  the 
chemical  milling  maskants  as  applied  b<! 
maintained.  This  information  would 
include  all  data  and  calculations  used^n 
determining  these  daily  values,  such  as 
form-ilation  data  and  Method  24  test 
results. 

As  for  primer  and  topcoat  application 
operations,  if  a  control  device  is  used, 
up-to-date  records  must  be  kept  on  the 
control  device.  Each  owner  or  operator 
would  be  required  to  keep  records  of  the 
equipment  monitoring  parameter 
measurements  specified  in  the  proposed 
rule.  For  an  incinerator  other  than  a 
catalytic  incinerator,  continuous  records 
must  be  maintained  of  the  firebox 
temperature  (or  temperature  in  the 
ductwork  immediately  downstream  of 
the  firebox).  For  a  catalytic  incinerator, 
continuous  records  must  be  maintained 
of  the  gas  stream  temperature 
immediately  before  and  after  the 
catalyst  bed.  For  both  types  of 
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incinerators,  records  must  lie 
maintained  of  the  overall  cc  ntrol 
efficiency  and  all  test  result ;,  data,  and 
calculations  used  in  determ  ning  the 
overall  control  efficiency. 

For  carbon  adsorbers,  r 
maintained  of  the  overall 
efficiency,  all  test  results,  _ 
calculations  used  in  determ 
overall  control  efficiency,  ai 
of  the  rolling  material  balan 
and  all  of  its  supporting  dat 
calculations  used  to  determ 
rolling  period. 

e.  Handling  and  storage;  c 
Each  owner  or  operator  wc 
required  under  the  proposec 
to  keep  an  up'to-date  recorc 
waste  stream  generated  at 
identification  of  which  Wu.. 
subject  to  RCRA  and  which 
documentation  supporting  t 
detemiiiiotions. 

2.  Reporting  Requirements 

The  proposed  rule  would 
bajsic  types  of  reports:  (1)  Ini 
notification,  (2)  notification 
compliance  status,  (3)  periodic 
and  (4)  other  report.s.  In  add  t 
proposed  rule  would  require 
results  of  any  performance  tqst 
under  §  63.7  of  the  Genera! 
40  CFR  part  63,  subpart  A, 
no  later  than  30  days  after  thfe 
completion  of  the  test.**  A  pe  Tnit 
application  as  required  unde  r  40  CFR 
part  70  may  be  used  in  lieu  c  f  the  initial 
notification  provided  the  saife 
information  is  contained  in 
application  as  required  for 
notification. 

As  stated  above,  the  propo  led 
.standards  adopt  the  reportin 
requirements  contained  in  § 
through  §  63.9(e)  and  §  63. 9( 
§63.9(i)and63.10(a).  (b),  (d 
40  CFR  part  63,  subpart  A. 
time  period  allowed  for  the 
Administrator  to  notify  the  o 
operator  in  writing  of  approv 
disapproval  of  the  request  fo 
adjustment  to  a  particular 
postmark  deadline  submittec 
§  63.9(i)  has  been  changed  fo 
calendar  days  of  receiving  su 
information  to  evaluate  the  r 
rather  than  15  calendar  davs  |s 
provided  for  in  §63.9(i)(3)' 

Sections  40  CFR  63.9  and  fit? 
General  Provisions  identify  t 
generic  information  to  be  inc 
the  initial  notification,  notifi 
compliance  status,  and  other 
and,  therefore,  this  informafi 
repeated  in  this  preamble.  Thfe 
following  paragraphs  summarize  the 
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additional  information  specific  to  the 
aerospace  rule  that  should  be  included 
in  the  notification  of  compliance  status 
and  the  type  of  information  to  be 
included  in  the  periodic  reports. 

a.  Cleaning  operation.  The 
notification  of  compliance  status  should 
include  an  identification  of  each 
cleaning  solvent  used  at  the  facility,  a 
description  of  the  procedures  to  be  used 
to  ensure  that  bags  and  containers  are 
kept  closed  when  not  in  use  and  that 
cleaning  solvents  are  stored  in  c;Iosed 
containers,  the  name  of  each  cleaning 
solvent  that  does  not  conform  to  the 
approved  composition  list,  and  the 
vapor  pressure  »est  results  of  each. 

Specific  to  spray  gun  cleaning,  the 
notification  of  compliance  status  should 
also  contain  a  detailed  description  of  all 
methods  used  to  clean  spray  guns  and 
an  explanation  as  to  how  each  cleaning 
method  complies  with  the  propo.sed 
standards. 

Information  to  be  included  in  the 
semiannual  report  covers  all 
noncompliance  situations  such  as  using 
a  hand-wipe  cleaning  solvent  that  does 
not  conform  to  the  approved 
composition  list  or  vapor  pressure 
requirements  used  in  a  non-exempt 
operation.  In  addition,  the  semiannual 
report  includes  information  on  new 
cleaning  solvents  used  for  hand-vvip>e 
cleaning  in  the  previous  six  months,  as 
well  as  previously  reported  cleaning 
solvents  no  longer  in  use.  The 
information  to  be  provided  is  a  list  of 
any  new  cleaning  solvents  used  in  the 
previous  six  months,  a  list  of  new  non- 
HAP  cleaning  solvents,  if  any,  u.sed, 
and,  for  new  cleaning  solvents  used  in 
hand-wipe  cleaning  operations,  the 
(omposite  vapor  pre.ssure  of  each. 

If  the  cleaning  operation  has  been  in 
(ompliance  for  the  annual  period,  then 
an  annual  report  would  be  required 
occurring  every  12  months  from  the  date 
of  the  initial  report  stating  that  the 
cleaning  operation  has  been  in 
compliance  with  the  applicable 
standards. 

b.  Primer,  topcoat,  and  chemical 
milling  maskant  application  operations. 
For  primer,  topcoat,  and  chemical 
n.iliing  maskant  application  operations, 
the  notification  of  compliance  status 
should  identify  the  combination  of 
compliant  coatings,  averaging,  and 
(ontrol  devices  that  were  u,sed  to 
dcmon.strate  that  the  facility  was  in 
compliance,  and,  for  control  devices, 
what  operating  parameters  were 
identified  for  continuous  monitoring  in 
order  to  ensure  continuous  compliance 
with  the  propo.sed  standards. 

Owners  and  operators  complying  with 
the  organic  HAP  and  VOC  content  levels 
for  primer,  topcoat,  and  chemical 


milling  maskant  application  operations 
would  be  required  to  report  each 
exceedance  of  the  organic  HAP  or  VOt: 
content  level,  as  well  as  any  time  a 
primer  or  topcoat  application  operation 
was  not  immediately  shut  down  when 
the  pressure  drop  across  the  filters  or 
waterwash  was  out  of  range.  These 
reports  would  be  submitted  on  a 
semiannual  basis. 

If  control  devices  are  used, 
semiannual  reports  would  be  required 
that  contain  information  on  all  days 
when  the  average  values  of  the 
parameters  required  to  be  monitored 
were  outside  the  ranges  established  in 
the  operating  permit. 

For  incinerators,  this  would  be 
whenever  each  3-hour  average 
temperature  was  below  the  average 
temperature  establi.shed  during  the  most 
recent  performance  test  during  which 
compliance  was  demonstrated. 

If  no  exceedances  occur,  each  owner 
and  operator  would  submit  annual 
statements  indicating  that  each  affet.Itd 
facility  has  been  in  compliance.  The 
annual  reports  for  primer  and  topcoat 
application  operations  would  also 
identify  the  number  of  times,  if  any.  the 
pressure  drop  limits  for  each  filter  or 
waterwash  system  were  exceeded. 

c.  Depainting  operation.  The 
notification  of  compliance  status  for 
depainting  operations  should  identify 
each  chemical  stripper  used  at  the 
facility  to  depaint  aerospace  vehicles 
and  the  organic  HAP  content  of  each. 
Each  chemical  stripper  that  contains 
organic  HAP  and  is  used  for  decal 
removal,  depainting  of  parts,  and  spot 
stripping  would  also  be  identified.  In 
addition,  the  types  of  non-chemical 
depainting  methods  and  techniques 
used  at  the  facility  and  the 
manufacturer's  recommended  pressure 
drop  across  the  filters  for  the  particulate 
removal  system,  if  applicable,  would  be 
identified.  Finally,  each  owner  or 
operator  would  be  required  to  describe 
the  depainting  methods  to  be  used 
during  periods  of  malfunction  of  the 
non-chemical  depainting  methods. 
Information  to  oe  included  in  the 
.semiannual  report  would  include  the 
name  of  any  new  chemical  strippers 
used  during  the  previous  six  months 
and  the  organic  HAP  content  of  each. 
For  each  chemical  stripper  used  for 
depainting  operations  that  undergoes 
reformulation,  its  organic  HAP  contt'ul 
after  reformulation  would  be  .submitted 
with  the  semiannual  report.  The  report 
would  also  be  required  if  the  owner  or 
operator  u.sed  any  new  non-chemical 
depainting  technique  at  the  facility 
since  the  initial  report  or  any 
s;ib,sequent  .semiannual  report.  The 
.semiannual  report  would  be  required  to 
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identify  each  24-hour  period  where 
firtjanic  HAP  were  emitted  from  the 
depaiatiiig  operation  ex(.ept  from  tfie 
exempt  operations,  any  period.s  of 
iiuiltuiiction  of  non-chemical  depaintiiu^ 
method.s  and  techniques,  and  any 
period.s  where  the  non-chemi(  a! 
depainting  operation  was  not 
immediately  shut  down  when  the 
pressure  drop  across  the  hiters  was  oiil 
of  r.inge.  For  each  malfunction  that 
fx  curs,  the  following  information  would 
be  n^ported:  (1)  Tiie  pi€!<:e  of  equipment 
that  malfunctioned.  (2)  the  date  the 
csn!  function  ofcurred  and  the  date  it 
was  corrected.  (3)  a  description  of  the 
malfunction.  (4)  the  alternate  methods 
used  to  depaint  the  aerospace  vehicles 
'luring  the  maliunt.tion  period,  and  ('>) 
the  dates  that  these  methods  were  heguii 
and  discontinued. 

finally,  the  semianniuil  report  would 
he  rt-quired  to  identify  all  changes  in  the 
type  of  aircraft  depainted  at  the  facilitv 
and  to  identify  the  parts  normally 
removed  for  depainting  separate  from 
the  aircraft  for  each  new  type  of  aircraft 
depainted. 

For  spot  stripping  and  decal  removal, 
an  annual  report  would  he  required 
whejiever  the  average  volume  per 
aircraft  of  organic  HAP-containing 
chemical  strippers  used  e.xceeds  the 
limits  specified  in  the  proposed  rule  for 
the  annual  period. 

If  the  depainting  operation  has  heen 
in  compliance  for  the  annual  period, 
then  an  annual  report  would  be  required 
every  12  months  from  the  date  of  tfie 
initial  report  stating  that  the  depainting 
operation  has  been  in  compliance  with 
the  applicable  .standards.  This  annual     *" 
repo.rt  would  also  detail  how  many 
times  the  pressure  drop  limits  for'eat.h 
filter  system  were  excfc-eded  and  report 
when  the  calcidated  annual  average 
volume  of  organic  HAP-containing 
strippers  used  per  aircraft  for  spot 
stripping  and  decal  removal  exceeded 
the  applicable  limits. 

d.  Handling  and  storage  of  wastn.  The 
notification  of  compliance  status  would 
identify  each  waste  ^ream  and  identifv 
u  hether  it  is  RCRA  or  non-RCRA 
regulated.  The  notification  would  also 
include  a  description  of  the  procedures 
to  he  used  to  ensure  that  spills  are 
minimized  during  handling  and  transfer 
operations.  Also  included  would  be  the 
procedures  to  be  used  to  ensure  that 
waste  is  stored  in  closed  containers. 
Semiannual  reports  are  requirecl  to 
identify  any  waste  stream  whose  RCRA 
or  non-RCRA  cla.ssification  has  changed. 
The  semiannual  report  would  also 
identify  any  new  waste  streams  and 
whether  each  is  RCR.A  or  non-RCR/\ 
rt?gula»ed.  An  annual  report  would  be 
required  if  no  changes  oc:curred  in  the 


RCRA  status  to  tfie  existing  waste 
streams  and  if  no  new  waste  streams 
were  generated. 

IH.  Summary  of  Fnvironmenlal, 
Enei;gy,  and  Economic  Impacts  of  the 
Proposed  Standards 

A.  Emission  Ut-dtirtions 

1.  Fxi.sting  Facilities 

For  the  existing  aerospace  OF.V1  and 
rework  facilities  (approximately  2.869 
facilities  in  the  base  year  1991)".  the 
nationwide  baseline  HAP  emissions  are 
estimated  to  be  189.000  Mg/yr  (2()8.t)00 
ipy).  Implementation  of  the  proposed 
regulation  would  reducethe.se 
emissions  by  approximately  112.(.i)(i 
Mg/yr  (12.'t.70()  tp\).  or  5^)  'pvri.fn\ 

2.  New  Facilities 

For  the  aerospace  industry,  no  net 
growth  is  expected  over  the  next  five 
>ears;  therefore,  no  net  emission 
reduction  due  to  new  facilities  is 
anticipated  during  this  period. 

H.  Secondary  Envimnntentnl  Intpacl-, 

Secondary  environmental  impacts  are 
considered  to  be  any  air.  water,  or  solid 
waste  impacts,  positive  or  negative, 
associated  with  tlie  implementation  of 
the  proposed  standards.  These  impacts 
are  ex(  lusive  of  the  direct  airemi.ssion 
reductions  discussed  in  the  previous 
.section.  All  of  the  impacts  discussed 
below  reflect  the  maximum  increase  or 
decrease,  as  appropriate,  that  would 
occ:ur  if  all  of  the  affected  sources 
i:onverted  to  the  control  option 
described. 

Some  product  reformulations  that 
may  be  used  to  comply  with  the 
proposed  standards  for  hand-w  ijje 
cleaning,  primers,  and  topcoats  mav 
contain  organic  H.AP  or  V'OC  not  present 
in  the  original  product.  In  these  cases, 
different  organic  HAP  or  V'OC  may  be 
emitted  as  a  result  of  the  proposed  rule, 
hut  the  overall  level  of  these  compounds 
that  are  emitted  will  decrease.  Chemical 
strippers  that  do  not  contain  organic: 
HAP  used  for  depainting  mav  result  in 
increased  V:  )C  emissions  when  used  to 
replac  e  methylene  chloride-based 
chemical  .stri|)pers  (methylene  c:hloricle 
isa  HAP,  but  not  n  VOC)" 

There  isa  potential  for  an  impact  on 
water  quality  resulting  from  some  of  the 
prescribed  c;ontrol  measures,  lender 
baseline  c;ond;tions  for  chemical  milling 
maskant  operations,  no  wastewater  is 
generated;  however,  some  of  the  sourc:es 
may  install  a  carbon  adsorber  to  c:ontrol 
solvent  emissions.  If  all  affec:ted  sources 
use  carbon  adsorbers,  the  amount  of 
water  needed  to  c;reate  rcjgenerating 
steam  for  these  systems.  whic;h  will  add 
to  the  wastewater  burden  from  theses    * 


sourt:es.  is  estimated  to  fie  447  million 
gallons  per  year  nationwide.  For 
depainting  operations,  there  are  two 
options  available  for  meeting  the 
proposed  rule,  both  of  whic:h  will  result 
in  a  dec:rease  in  the  amount  of 
wastewater  generated  compared  to 
baseline.  whic:h  is  2.")1  million  gallons 
per  year.  The  decrease  in  wnstewatcir 
nationwide  is  estimated  to  be  2.t1 
million  gallons  and  Sf.  million  gallons  ft 
all  affected  sources  use  dry  media 
blasting  or  chemical  strippers  that  do 
not  cxintain  organic:  H.AP.  respc;c:tively 

Sourc:es  installing  a  c:arbon  adsorption 
sy.stem  on  their  c:fiemic:al  milling 
maskant  operations  would  gcinerate 
additional  solid  waste  due  to  the 
necessity  of  periodically  disposing  ot 
-spent  activated  c:arbon."lf  all  affcn  ted 
sourf:es  use  carbon  adsi)d)ers,  this 
added  nationwide  solid  waste  burden  i.s 
estimated  to  be  4.500  tons  per  year, 
compared  to  the  baseline  of  2 1 .200  tons 
per  year.  Rework  facilities  that  pr»-sently 
use  a  methylene  c:hloride-basc;d  paint 
stripper  must  dispose  of  .1.489  Ions  per 
year  of  paint/.solvent  sludge  c:n!at»?d  by 
depainting.  A  total  conversion  to  dry 
media  paint  removal  would  produce  an 
increase  in  the  amount  of  solid  waste 
c:omposed  of  dry  paint  chips  and  spent 
blasting  media.  This  inc;rease  in  solid 
wa.ste  is  estimated  to  be  13.280  tons  per 
vearon  a  nationwide  basis.  The 
proposed  standards  for  the  c:ontrol  of 
inorganic  H.\Pemissions  from  primer 
and  topc:oat  application  operations 
would  result  in  the  inc:rease  iit  solid 
waste  generation  from  the  disposfil  ot 
used  dry  filter  media.  The  inc:reased 
solid  waste  burden  is  estimated  to  U- 
640  tons  per  year.  c;om pared  to  the 
baseline  solid  waste  generation  of  3.ri4n 
tons  per  year. 

C.  Energy  Imparts 

Some  of  the  control  measures 
proposed  for  aerospac;e  manufac:turing 
and  rework  operations  would  lead  to 
increases  in  energy  consumption.  Botfi 
of  the  control  options  forc;hemic;al 
milling  maskant  operations,  nppniion  of 
a  carbon  adsorfier  or  conversm.   m 
uaterhornechemic;al  milling  niuskani. 
would  involve  increased  elec:iricity 
usage  (waterbornec:hemi(:nl  niilli:ig 
ma=;kants  must  be  c:ured  at  elevated 
temperatures).  The  total  additional 
energy  needed  if  all  affected  sourc;es 
operate  new  c;arbon  adscjrbers  is 
estimated  to  l»e  1.7  billion  kilowatt- 
hours  (kVVh)  per  year,  and  the  ei'ergv 
increase  for  all  affected  sourc:es  to 
ope.'ate  new  curing  ovens  for 
waterborne  chemical  milling  maskants 
is  estimated  at  324.700  kU  h  per  year 
Baseline  energy  consumption  for 
«:}umiicnl  milling  maskant  operations  is 
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considered  to  be  negligil  le  since  the  use 
of  solvent-based  chemial  milling 
maskants  does  not  direct  ly  require  the 
use  of  electricity. 

The  dry  media  paint  n  moval  systems 
that  would  be  installed  a ;  rework 
facilities  consume  additi  jnal  energy 
compared  to  the  solvent  .tripping 
method.  Baseline  energy  consumption 
for  solvent  stripping  is  c(  msidered  to  be 
negligible  since  the  use  c  f  these 
strippers  does  not  direct!,'  require  the 
use  of  electricity.  The  inc  ruase  in  energy 
consumption  involved  in  operating  dry 
media  blasting  systems  i<  estimated  to 


be  51  million  kVVh  per  yc  ar.  The  use  of 
chemical  strippers  that  d  )  not  contain 
organic  HAP  is  essentiall  ,■  the  same  as 
the  baseline  solvent  strip  jing  operation; 
therefore,  no  energy  imp;  ct  will  result 
from  their  use. 

The  proposed  standard » for  the 
control  of  inorganic  HAP  emissions 
from  primer  and  topcoat  ipplication 
operations  would  require  some  facilities 
to  install  additional  spra^  booths.  These 
spray  booths,  whether  eq  lipped  with 
dry  filters  or  waterwash. '  vill  increase 
the  energy  consumption  ( if  the  affected 
sources.  This  increase  in  mergy 
consumption  is  estimatec  to  be  5.9 
million  kVVh  per  year,  con  pared  to  the 
basehne  energy  consump  ion  of  117.4 
million  kWh  per  year. 

D.  Cost  Impacts 

The  total  capital  and  an  nualized 
control  costs  (1992  dollar ,),  including 
recovery__credits.  attributa  ile  to 
compliance  with  the  proposed 
standards  have  been  estin  ated  for  both 
existing  and  new  facilitie! .  The 
following  two  subsections  summarize 
the  results  of  this  cost  anajysi.s. 

1.  Existing  Facilities 
a.  Capital  costs.  Capital 


be  incurred  with  the  impl 

control  measures  for  chen  ical  milling 

maskants  (both  solvent-ba  ;ed  chemical 

milling  maskants  with  a  cj  irbon  adsorber 

and  waterbome  chemical  nilling 

maskants).  dr>'  media  bias  ing  for 

depainting,  spray  gun  clea  r»ing.  and 

control  of  HAP  emissions 

topcoat,  and  depainting  of 

With  the  exception  of  dry 

blasting  for  depainting.  lh( 

capital  costs  listed  below    ^ _ 

maximum  costs  that  woul  be  incurred 
assuming  that  all  facilities  implemented 
the  specific  control  option  For  dry 
media  blasting,  it  is  not  re<  sonable  to 
assume  that  all  commercia  and  military 
rework  facilities  (a  total  of  2,026 
facilities)  depair>t(the  oute   surface  of 
nerospace  vehicles.  Theref  )re,  it  was 
assumed  that  only  5  percei  it  of  the  small 
and  medium  size  rework  fj  cilities  and 


costs  would 
!i  (mentation  of 


rom  primer, 
derations. 

nedia 

(  nationwide 
I  ^present  the 


all  of  the  large  rework  facilities  perform 
outer  surface  depainting. 

For  carbon  adsorbers  used  in 
conjunction  with  solvent-based 
chemical  milling  maskants,  the      • 
nationwide  capital  cost  is  estimated  to 
be  S500  million,  and  for  waterbome 
chemical  milling  maskants  it  is 
e.stimated  to  be  $289  million.  The 
implementation  of  dr>'  media  blasting 
systems  for  depainting  would  require  a 
nationwide  capital  cost  of  $61  million. 
It  should  be  noted  that  other  control 
measures  exist  for  depainting  other  than 
dry  media  blasting,  such  as  chemical 
strippers  that  do  not  contain  organic 
HAP,  that  require  no  capital  investment. 
Selection  of  chemical  strippers  that  do 
not  contain  organic  HAP  by  all  affected 
sources  instead  of  dry  media  blasting 
would  decrease  the  total  nationwide 
capital  investment  by  approximately  10 
percent.  The  proposed  rule  would  also 
require  capital  costs  for  high  transfer 
efficiency  application  equipment  and 
spray  gim  cleaning  equipment  totalling 
$130  million  and  $10  million, 
respectively.  The  control  of  inorganic 
HAP  emissions  from  primer  and  topcoat 
application  operations  would  require 
the  installation  of  spray  booths  and 
filter  systems  at  a  capital  cost  of  ,$13 
million. 

Total  nationwide  capital  costs  range 
from  S503  million  to  $714  million, 
depending  on  which  chemical  milling 
maskant  control  option  is  used. 

b.  Annual  costs.  All  of  the  control 
options  will  result  in  some  annual  costs 
being  incurred  by  the  affected  sources. 
However,  the  annualized  cost  figures 
presented  below  reflect  the  net  cost  to 
implement  the  control  options  after 
taking  into  atxount  the  costs  that  would 
have  been  incurred  for  baseline.  This 
net  cost  (MACT  cost  minus  baseline 
cost)  resulted  in  net  annual  savings  for 
primers,  topcoats,  and  high  transfer 
efficiency  application  methods;  spray 
gun  cleaning:  and  the  use  of  chemical 
strippers  that  do  not  contain  organic 
HAP.  All  other  options  resnhed  in  net 
annual  costs  to  the  affected  sources.  The 
net  cost  (or  savings)  for  all  control 
options  reflects  the  maximiom  cost  (or 
savings)  that  would  be  incurred 
assuming  all  affected  sources 
implemented  the  specific  control 
option. 

Only  one  cost  analysis  was  completed 
for  primers,  topcoats,  and  high  transfer 
efficiency  application  methods  due  to 
the  interrelationship  between  these 
operations.  For  example,  high  transf^ir 
efficiency  application  methods  will 
result  in  a  lower  volume  of  primers  and 
topcoats  being  applied.  In  addition,  the 
organic  HAP  and  VOC  limits  on  primers 
and  topcoats  will,  due  to  higher  solids 


content,  also  result  in  a  lower  volumi'  dl 
the  coatings  being  applied.  The 
reduction  in  coating  usage  due  to  \hv 
lower  organic  HAP  and  VOC  content 
had  to  be  taken  into  account  first,  thet. 
the  reduction  in  coating  usage  due  to 
high  transfer  efficiency  application 
methods  was  applied  to  this  reduced 
coating  volume  to  obtain  the  true  nvenjll 
reduction  in  coating  usage.  After 
factoring  in  the  annualized  cost  ot  ifie 
coating  equipment,  the  analysis  showed 
a  nationwide  savings  of  $71  million  for 
commercial  sources  and  $18  million  for 
military  sources. 

The  savings  for  primers,  lopcodt^>.  and 
high  transfer  efficiency  application 
methods  are  due  primarily  to  labor 
savings  that  would  result  from  the 
reduced  volume  of  coatings  to  be 
applied.  For  example,  if  it  would  Iihvh 
taken  15  gallons  of  primer  under 
baseline  conditions  to  coat  an  aircraft 
and  only  12  gallons  under  MACT 
conditions,  then  the  cost  analysis 
assumes  a  labor  savings  for  the  3  gsilor.«s 
of  primer  that  were  not  applied.  The 
EPA  has  received  some  evidence, 
however,  that  the  labor  stays  the  saniH 
or  may  even  increase  with  the  use  of 
high  transfer  efficiency  application 
methods  (specifically  HVLP  spray  guns) 
The  EPA  requests  comments  frorn 
facilities  that  have  converted  from 
conventional  spray  guns  to  HVLP  spray 
guns  regarding  the  labor  hours  per 
gallon  of  coating  applied  for  each 
application  method. 

For  spray  gun  cleaning,  the  proposed 
standards  would  result  in  a  nationwide 
siivings  of  approximately  $56  million. 
This  is  due  primarily  to  reduced  .solvent 
usage  and  associated  spent  solven' 
disposal. 

The  use  of  chemical  stri.ppers  thai  do 
not  contain  organic  HAP  would  result  in 
a  nationwide  savings  of  approximately 
$2  million.  While  the  cost  of  non-HAP 
strippers  is  generally  higher  than  the 
cost  of  conventional  strippers,  this  cosi 
is  offset  by  the  reduced  disposal  costs 
incurred  with  non-HAP  strippers.  Smo 
non-HAP  rtrippers  do  not  contain 
methylene  chloride,  they  can  typit.dlly 
be  treated  on-site.  This  eliminates  the 
disposal  co.sts  incurred  with  the 
conventional  strippers,  w  hich  are 
typically  shipped  off-site  for  dispcs,)! 

Nationwide  annual  costs  are 
estimated  to  be  $14  million  for  hand- 
wipe  and  flush  cleaning,  $111  million 
for  waterbome  chemical  milling 
maskants.  $2  million  for  inorganic  H.^P 
emissions  from  primer  and  topcoat 
application  operations,  and  $0.3  million 
for  inorganic  HAP  emissions  from  blast 
depainting  operations. 

Total  nationwide  costs,  taking  into 
account  both  the  .savings  and  costs 
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cietaiie-d  altove.  are  estimatwl  lo  k;  a 
savings  of  $20  million. 

Sources  siibjtct  to  the  proposed  riilf 
would  he  n>quired  to  perform  certain 
Mioniioriii^.  recordkeeping,  and 
rejKjrting  tasks.  These  inforuiatioii 
(oilection  requirements  will  create  a 
luirdei.  on  the  affected  soiir(es  in  terni> 
of  resources  needed  to  coniply  with 
!hes»'  requirt!iiients  (see  section  VI.D.I. 
The  total  nationwide  costs  of  the 
liinnpciwer  rtjqnirements  to  complete 
these  t.isks  are  estimated  to  U'  5;{F..7 
million. 

Total  n.itioruvide  costs  are  estimated 
to  \ir  .Slf».7  Hiiiiion,  which  is  tlie  sum  of 
tlie  <;ti:iiiaiized  costs  (a  total  nationwide 
s.'.vii;gs  of  $20  niiUion!  und  the  costs 
line  to  monitorino.  recordkeepinjj.  and 
repoaiiig  requirements  (a  total 
n.itioinvidi'  cost  of  .S.'ili  7  million  1 

1.  Neu  { tu:ilities 

f  or  the  aerospa(.e  industrv.  no  net 
growth  is  expected  ove'-ihe  ne\l  five 
vears;  therefore,  no  nrt  costs  (or  savings) 
due  to  iKW  facilities  are  antif:ipated 
duriny  this  period. 

/.'  Et-inr<rnk  Impad^ 

Du>!  to  the  low  total  cornpliiince  costs 
.iSNC(.:ated  with  the  proposed  regulation, 
the  dist:ussion  of  theecononjic  impacts 
is  prest-nred  in  a  qualitative  maiuier. 
The  low  costs  uf  the  proposed 
.-e,^i;la'ion  are  in  a  large  part  due  to  .  o->t 
s;u  ii'.^s  expected  to  he  achieved  by 
soiiie  model  plants.  The  economit' 
iiiipficj  analysis  discuss'-d  in  a 
qualitative  nuir,:;er  ttie  priuiary  impai  is 
iil-e  dire<;tion  of  price  and  output 
(  hanges  in  the  aerospat^e  industry),  as 
WfU  as  secondary  irupncts  (the  direction 
(if  (  hanges  in  the  demand.s  for  inputs 
suf;b,  as  coatings)  a.s.sociated  with  the 
('.'oposKi  regulation. 

(■<»st  estiniates  iodiiate  thai  the  toial 
aiuuial  coinpli<inct!  costs  are 
ijjproximateiy  S16.7  million.  In  1<K)(). 
revenue  for  this  industry  equalled 
approximately  SI  18.5  hilliun.  I'sin^^ 
revenue  data  as  a  proxy  tor  production 
I  osts.  die  costs  of  the  proposed 
regulatioti  are  oidy  (l.Ul  [lercen!  of  tht! 
total  proda<;tion  costs  for  the  iuiiustry. 
Ttiis  iiu  rease  in  production  (os!  is 
'•xjief  ted  to  have  minimal  inijiacf  ou  the 
(  urreti!  prices  and  outputs  of'the 
u-rospace  industry. 

Secimdary  inipatits  rt.ter  to  ciiauges  in 
fac  tor  demand  by  all  aerospace 
produt:ers.  For  example,  while  the 
jirimary  impact  of  the  regulation  on 
spray  gun  cleaning  is  a  decrease  in  the 
cost  of  performing  this  task,  the  actual 
cause  of  the  decrease  in  the  cost  is  a 
reduction  in  the  use  of  methyl  ethyl 
ketone  and  other  solvents.  .Mthougfi 
1  ompliance  with  the  proposed 
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regulation  is  expected  iu  reduce 
( onsumption  of  coatings  and  solvents  in 
general  and.  therefore,  negatively 
impact  the  producers  of  tliese  produf:ts. 
compliance  with  the  proposed 
regulation  is  also  expected  to  increase 
product  suhstitution  so  that  demand  for 
non-H.-\P  strippers,  waterhorne 
maskaiits.and  low  vapor  pressure 
solvis'its  will  increase.  Lai.k  of  t)(onnmii. 
data  ou  a  product  specific  basis 
prevents  {|uantitliation  of  the  indicxited 
impacts 

IV.  Prticess  Descriptions  and  Clontrol 
Technologies 

.-\  /'/('< >'ss  IM  scriptions 

.\ero.spi!(  .•  manufacturing  and  rework 
operations  (onsi.st  of  the  following  basil, 
ofjuratious;  Chemical  nulling  maskani 
application,  chemical  milling,  adhesive 
l!ondi!ig,  cleaning  (e.g.,  hand-wipe, 
spray  equipment,  and  Hush),  metal 
linishing.  eie(,trndeposilion.  coating 
apfilication  (e.g..  primers.  toi)'"oats. 
sealants,  and  specialty  coatings), 
depainting.  and  composite  processuii; 
In  addition,  most  aerosp-:ice 
manufacturing  and  rework  facdiii^vs 
generate  waste  and  wastewater,  and 
some  facilities  have  storage  tanks  for 
ha^ul-wipe  ( lenniug  solvents.  .\n 
aerospace  facility  may  condut  t  all  o! 
these  processjjs  in  its  operations.  su(.h 
as  an  OFM  facility  that  produf  t.'s.the 
ent-ire  aircraft.  However,  an  aerospac»; 
la(:ili!>  (uay  conduct  only  a  subset  of 
the.se  ojieralions.  sur.b  as  a  facililv  tt>.it 
produces  a  single  component  or 
assf'mhly.  or  a  iar:ility  that  provirics  a 
servi<.f  such  as  cliemical  milling. 

1.  Ctienucal  Milling  Maskaiit 
Appli(.aiio!i  and  C;hemi(,al  Milling 

CihcTi'.ii.ul  milling  usesott  haul 
solution.s  to  reduce  ttie  thickness  (it 
selected  areas  of  metal  parts  in  order  lo 
reduce  weigh.t.  The  process  is  lvpi(  allv 
used  V.  iten  the  size  or  shape  of  the  part 
p.re«:!udes  muchanical  nulling  or  when 
<  hemical  miiling  is  advantageous  liue  to 
sjiorter  processing  lime  or  its  batch 
(apahiiity. 

Cfie!ni(  ai  nulling  maskants'are 
typically  ruhher-  or  polymeric-hasinl 
coatii.gs  apphed  to  an  entire  part  or 
subassembly  by  brushing,  dipping, 
spraying,  or  flow  coafjng.  After  the 
chetuical  miiling  maskani  ist.nred.  it  is 
remove<!  from  selected  areas  of  the  part 
where  meta!  is  to  be  removed  during  ttie 
chemii  al  millitig  process.  The  (  hemi(..il 
milling  maskam  remainirig  on  tlie  pjirl 
protects  those  areas  from  the  etchant 
solutioic  Chemical  milling  maskants 
typically  contain  eithc-ra  toluene'xvl.ju*- 
mixture  or  perch loroetli)  lene  as  its 
solvf'jit  constituents. 


Organic  flAF  emissions  cK:cur  through 
evaporation  of  the  solvent  as  the 
c :hemii;a!  (railing  maskant  is  applied 
and  while  it  cures. 

:i  Adiii-sive  Bonding  (Adh»'si\es  and 
Adhesiu'  Bonding  Primers) 

Adhesive  bonding  in\  olves  the 
loin.ing  together  of  two  or  more  m<!tal 
parts,  such  as  the  parts  of  a  honeycomb 
core.  This  process  is  typically 
perJonr.Hd  when  th.e  joiiits  being  formed 
aree.sseniini  to  the  structural  integrity  of 
the  aire  rjft.  The  surfaces  to  he  bonded 
are  first  c  oated  with  an  adhesive 
bonding  primer  to  protaote  adliesicjii 
and  protect  from  suhsei|ufut  coriosion. 
Strui  ti.ial  ddhesives  are  aptiiu-i*  ,is 
either  a  thin  film  or  as  a  paste,  and  caji 
fu-  oven  »  ured  or  caired  in  uu  aut(H;lave. 
Organic;  H.-\f'  tfmissions  occur  from  the 
evaporation  of  .sol  vents  c:ontained  in  the 
adiu-sive  bonding  primer  !md  adhesive 


during  their  application,  as  well  as 
during  the  curing  step. 

t  C:leaning  Operations 

d.  fiiind-ivipn  and  push  rlrcmng 
Aero.spa<  e  cionjponents  are  cleaned 
frequently  during  manufac  turing  to 
remove  c  ontaminants  such  as  dirt, 
g.'-ease.  and  oil.  and  to  prepare  the; 
i:ompuuents  for  the  ne\t  operation. 
Cleaning  is  typically  performed  by  a 
hand  wiping  process  using  a  wide 
variety  of  (leaning  solvents.  .Assemhlu-s 
and  parts  with  concealed  or  inaccessible 
areas  nuiy  be  flush  cleaned  by  pouring 
die  cii;aning  solvent  over  or  into  the? 
parr  The  cleaning  .so!\  ent  is  then 
draiut'ii  from  the  part  and  the  procedure 
is  repeated  as  many  times  as  uecessarv 
to  ensure  the  required  cleanlintJss. 

Organic:  H.\P  emissions  from  hand- 
uifie  auf!  iIu-nIi  c:!eaning  operations 
(!i cur  from  tfie  evaporation  of  cli-auing 
soive:its  dming  the  c!c;aning  process, 
including  evaporatitm  of  the  solvent 
from  opi-n  i  oulainers  and  Irutr.  suiveni- 
soaked  c  loth  and  paper.  Organic:  H.\P 
emissions  also  oc:<:ur  from  storage  tanks 
used  to  store  cleaning  sohiJiits. 

b.  Spray  ^an  rhnniw^  Sprav  guns  and 
other cximpnne.'its  of coatir;g  units  mas' 
ttecleiued  wJ.',  n  switching  Irom  one 
coating  to  anoliier and  wf;en  they  are 
not  .going  to  he  inuuediaiflv  rfrtised.  The 
cleaning  of  spray  guns  can  Iw  perlonned 
either  manually  or  with  enclosed  spray 
gun  cleaners.  Manual  c:leaniug  ituolvc's 
diScissHmfilitig  the  gun  and  placing  the 
ftarts  in  a  vat  c  ontainiug  an  ap(.ropriate 
cleaning  solvt.nt.  I'lie  residual  paint  is 
brushed  or  wi{ied  off  the  parts.  .Mter 
reasst;fi;hling,  the  cleaning  solvent  ma\ 
f>e  sf*rayed  through  the  gun  for  a  hnal 
chaning. 

FnclostHl  spray  gun  clcraners  ,ire  sell- 
I  nntaiuMd  units  licit  pum|)  ttic  cleaning 
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solvent  through  the  gun  \  i  ithin  a  closed 
chamber.  After  the  cleani  ag  cycle  is 
complete,  the  guns  are  re  noved  from 
the  chamber  and  typicall;  ■  undergo 
some  manual  cleaning  to  remove 
coating  residue  from  area !  not  exposed 
to  the  cleaning  solvent,  si  ich  as  the  seals 
under  the  atomizing  cap. 

Organic  HAP  emission!  from  spray 
gun  cleaning  occur  from  me  evaporation 
of  cleaning  solvents  durii  g  the  cleaning 
cycle,  such  as  while  banc  cleaning  the 
guns  in  an  open  vat.  Orga  lic  HAP 
emissions  also  occur  fron  enclosed 
spray  gun  cleaners  when  hey  are 
opened  to  remove  the  gur  s. 

4.  Metal  Finishing  and 
Elettrodeposition 

Metal  finishing  process  >s  are  used  to 
prepare  the  surface  of  a  p;  rt  for  better 
adhesion,  improved  surfr. 
and  improved  corrosion  r  (sistance. 
Typical  metal  finishing  o  erations 
include  conversion  coatir  i^.  anodizing, 
desmutting,  descaling,  an 
operation  that  chemically 
surface  lav  er  of  a  part. 

Electrodeposition,  or  ni  !fal  plating,  is 
an  additive  process  for  m«  tal  substrates 
in  which  another  metal  la 
to  the  substrate  in  order  tc 
corrosion  and  wear  resists  nee  necessary 
for  the  successful  perform  mce  of  the 
component.  The  two  type;  of 
electrodeposition  typicall 
electroplating  and  plasma 

HAP  emissions  from  metal  finishing 
operations  occur  in  the  foi  m  of  gases  or 
vapors  thit  evaporate  fron  the  surface 
of  processing  solutions.  E\  aporation  of 
solution  also  occurs  from 
they  are  removed  from  the 
tanks. 


5.  Coating  Application 

A  coating  is  a  material  t 
to  the  surface  of  a  part  to 
decorative  or  functional 
most  common  coatings  are 
categories  of  non-speciali 
and  topcoats.  There  are  a 
specialty  coatings  ranging 
temporary  protective  coat 
radiation  effect  coatings 
shield  aircraft  from  radar 

Coatings  are  applied  to 
vehicles  and  components 
methods  of  application 
most  commonly  used  are 
brushing,  rolling,  flow 
dipping.  Spray  application 
include  conventional  air  s 
spray,  air-assisted  airless, 
and  high  volume  low  f 
spray.  These  latter  two 
generally  accepted  as  hav 
transfer  efficiency  than 
methods  and  are  gaining 
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as  a  means  of  using  less  coating  and. 
hence,  reducing  emissions. 

Nearly  all  aerospace  coatings  contain 
a  mixture  of  organic  solvents.  Organic 
HAP  emissions  from  coating  application 
occur  from  the  evaporation  of  the 
solvents  during  mixing,  application,  and 
drying.  Inorganic  HAP  emissions  of 
metal  compounds  (e.g..  chromium  and 
cadmium)  also  occur  from  oversprav. 
which  is  exhausted  from  spray  booths  or 
paint  spray  hangars. 

fi.  Depainling 

The  depainting  operation  involves  the 
removal  of  coatings  from  the  outer 
surface  of  aircraft.  The  two  basic 
depainting  methods  are  chemical 
depainting  and  blast  depainting. 
Chemical  depainting  agents  are  applied 
to  the  aircraft,  allowed  to  degrade  the 
coating,  and  then  scraped  or  washed  off 
with  the  coating  residue.  Blast 
depainting  methods  utilize  a  media 
such  as  plastic,  wheat  starch,  carbon 
dioxide,  or  high  pressure  water  to 
remove  coatings  by  physically  abrading 
the  coatings  from  the  surface  of  the 
aircraft. 

Organic  HAP  emissions  from 
chemical  depainting  occur  from 
evaporation  of  the  solvents  in  the 
stripping  solution.  The  amount  of 
emissions  from  the  process  is  directly 
related  to  the  surface  area  being 
stripped,  the  type  and  thickness  of 
coating  to  be  removed,  and  the 
effertivencss  of  the  stripper.  Inorganic 
HAP  emissions  occur  from  the  various 
blast  depainting  methods.  The  inorganic 
HAP  are  contained  in  the  coatings  being 
removed  (trace  amounts  of  inorganic 
HAP  may  also  be  found  in  some  blast 
media)  and  are  emitted  as  particulates. 

7.  Composite  Processing 

Composite  processing  consi-sts  of 
seven  basic  operations:  Layup,  thermal 
forming,  debulking,  curing,  break-out. 
compression  molding,  and  injection 
molding.  Layup  is  the  process  of 
assembling  the  layers  of  the  composite 
structure  by  positioning  composite 
material  in  a  mold  and  impregnating  the 
material  with  a  resin.  Thermal  forming 
is  the  process  of  forming  the  layup  in  a 
mold.  whiiJi  usually  takes  place  in  an 
autoclave.  During  the  thermal  forming 
proce.ss.  debulking  also  may  occur, 
which  is  the  simultaneous  application 
of  low-level  heat  and  pressure  to  the 
composite  structure  to  force  out  excess 
resin,  trapped  air.  vapor,  and  volatiles 
from  between  the  layers  of  the 
composite  structure.  The  curing  step, 
which  is  the  process  of  changing  the 
resin  into  a  solid  material  througli  a 
polymerization  reaction,  also  occurs  in 
the  autoclave.  After  curing  and  removal 


from  the  autoclave,  the  \nv;\V  um 
process  removes  thecoinpiuife  sii,.  i.in- 
from  Uif  nolds  or  curing",  fi  •fores 

Two  .  >lier  methods  ol  forming 
compijsii.t'  structures  are  rniitpn'ssion 
moldint  ind  injection  moiduig 
Compry.v^ion  molding  is  the  process  of 
filling  onh  half  of  a  moid  witli  a  itioMitijj 
compound,  closing  the  mold,  and 
applying  heat  and  pressure  until  ilir- 
material  is  cured.  Injection  niolditii; 
uses  a  closed  mold,  where  the  mold:!.^ 
compound  is  injected  into  the  mold 
maintained  under  pressure,  .md  ibnn 
cured  by  applying  heat. 

Organic  H.\P  emissions  from 
composite  processing  occur  from 
volatilization  of  a  small  portion  ol  id-) 
.solvent  components  during  curing, 
because  the  majority  of  these  soK'ems 
are  consumed  in  the  curin"  rt>nrtinii  ol 
the  resin. 

8.  Wastewater 

Nearly  every  aerospace  nianufa4  turing 
and  rework  operation  has  the  potential 
to  generate  wastewater.  For  example, 
metal  finishing  optrations  ii.se  water  !u 
rinse  parts  after  each  processing  step 
These  rinse  steps  are  typically  carried 
out  in  large  tanks  with  either  a 
continuous  or  intermittent  water  flow 
The  wastewater  generated  is  usiiallv 
treated  to  some  extent  at  the  lariliiv 
then  discharged. 

HAP  emissions  from  waslpwater 
result  from  the  evaporation  of  volatile 
components  in  the  wafer.  Evaporation 
may  occur  in  open  trenches,  storajip 
tanks,  and  treatment  operations. 

9.  Handling  and  Storage  of  Waste 

Waste  is  produced  primarily  from 
cleaning,  coating,  and  depainting 
operations.  Cleaning  operations  produce 
solvent  laden  cloth  and  paper  and  sp^nt 
solvent  which  can  emit  organic  HAP 
from  the  evaporation  of  the  solvenis 
Coating  operations  produce  waste  paml 
and  waste  solvent  thinner  that  also  finw 
organic  HAP  through  evaporation 
Depainting  operations  can  produce 
either  a  fiquid  or  solid  uaste  stream 
depending  on  the  type  of  process  use.J 
Chemicai  depainting  processes  prodiu  e 
a  liquid  sludge  that  consists  of  the 
stripper  solution  and  paint  residue 
Emissions  occur  from  the  evaporation  of 
the  solvent  ft-om  the  stripper  soluiion 
Blast  depainting  processes  produces 
solid  waste  stream  that  consists  of  paiiii 
chips  and  spent  blasting  media. 
Emissions  do  not  directly  occur  from 
this  waste  stream,  although  particuiiii« 
emissions  are  generated  during  the 
blasting  process. 
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10.  Storage  of  Hand-Wipe  Cleaning 
Sotv«nls 

M;iny  large  aerospace  fadiities  use 
storage  (anks  for  hand-v.'ipy  cleaning 
solvonts.  According  to  data  obtained 
through  responses  to  EPA 
questionnaires  under  section  114  of  the 
Act  (soction  114  questionnaires),  these 
tonks  are  primarily  above  ground,  fixed- 
riM)f  type  ranging  in  size  from  3.^)0  to 
dum  gallons  in  size.  Emissions  from 
these  tanks  occur  from  cvapora'.i;»n  ol 
the  cleaning  solvents,  as  well  .is 
breathii'.g  and  working  losses. 

H.  CdiUrol  Techniqufs 

TJjc  principal  techniijiies  usvd  by  the 
iiorospace  industry  to  control  or>,.-)iiic 
HAP  eniiftsions  are  preventative 
:n(!asures  and  control  devices.  For  tho 
control  of  inorganic  emis.sions,  control 
devices  such  as  filters  and  wateruvesh 
■iro  used.  P,-eventative  measures  are  any 
ac:Iion.  product  modiilcotioa,  process 
modificution,  or  equipment  ch.ingo 
dosif:ncd  to  eliminate  or  reduce  the 
goneraijon  of  emissions.  Control  devices 
do  hot  prevent  the  generation  of 
emission.s,  but  rather  capturR  or  destrcy 
tl-.e  emissions  generated  by  a  soimsj. 

Preventative  measures  are  usunily  the 
most  desirable  method  to  reduce 
'■missions  since  they  eliminate  or 
recluc:;e  the  actual  generation  of 
pcilulants.  Typically,  the  emission 
reduction  is  obtained  using  Jess  energy 
and  producing  less  waste  than  using  a 
c;ontr»>l  device  to  acliieve  the  .same 
emission  reductions.  Preventative 
measures  used  by  the  industry  are;  (l) 
Product  reformulations  that  repl.ice 
products  containing  high  levels  of  HAP 
.i.id  vex;  with  products  containing  less 
HAP  and  VOC  or  that  eliminate  the  HAP 
or  Vt)C  content  completely.  su»:h  as 
chemical  strinpers  that  contain  no 
organic  HAP  for  depainting;  (2)  prtMlud 
reformulations,  such  as  higher  solids 
content  coatings,  that  reduce  the 
.imount  of  the  HAP-  and  VOC- 
containing  product  used:  (3)  c*quipntenl 
cJianges  that  result  in  e.mission 
r»!du»jtions.  such  as  replacing 
c:onventional  spray  guns  with  HVLP 
.spray  Huns;  and  (4)  work  prac;tice 
standards,  such  as  hous<?keeping. 

Control  devices  are  typically  us«d 
where  product  refomudation  is  not 
feiisible  or  where  the  concentration  of 
the  ohaust  stream  is  sufficiently  high  to 
vvi.rrnrt  their  use.  Control  devices  may 
d.;iln,v  the  HAP  and  VOC,  as  with  an 
mcnner.jfor,  or  capture  the  HAP  and 
VOC.  as  with  a  carbon  adsorber.  Of^en. 
the  compounds  captured  by  a  control 
(U;vi(.e  can  be  recovered  for  nnise. 
Control  devices  in  predominant  use  by 
the  industry  for  the  reduction  of  org.inic 


HAP  emissions  are;  (1)  Carbon 
adsorbers,  (2)  incinerators,  and  (3) 
ultraviolet  oxidation.  Activated  carbon 
fiber  adsorbents  to  concentrate  VOC 
emissions  are  frequently  used  in 
conjunction  with  incinerators.  For 
inorganic  HAP  particulate  emissions, 
reduction  is  achieved  predominantly 
through  the  use  of  filu-ation  devices.  • 
1.  Preventative  Measures 

a.  Product  rcfonmihtion.  HAP  and 
VOC  emissions  may  be  cont.^olled  by 
rcphcing  products  containing  high 
concentrations  of  HAP  and  VOC  with 
ones  that  h.ivo  reduced  or  eliminated 
HAP  and  VOC  entirely.  F.ach  individual 
f.fcility  nui.sf  evaluate  the  ability  of  the 
now  product  to  mnintnin  standards  of 
quality  and  perfonnan<.e.  In  addition, 
the  potential  overall  en\  iroimiental 
benefit  of  the  reformulated  products 
niust  be  carefully  evaluated. 

ID  Product  rcformulntian— coatings. 
Product  refonnulations  for  coatings  can 
be  generally  classified  as  waterborne. 
higher  solids,  powder,  and  self-priming 
topcoats.  Each  category  is  discussed 
below. 

(aj  Woti'.rbornti  coatings.  Waterborne 
c;oatings  utilize  a  resin  system  that  is 
dispersible  in  water.  A  portion  of  the 
organic  solvent  is  then  replaced  with 
water.  The  organic  solvent  may  be  5  to 
40  percent  by  weight  of  the  waterborne 
coating,  compared  to  a  cx)nventional 
organic  solvent-based  coating 
containing  as  nmcli  as  HO  pc-rcent  by 
weight  solvent. 

In  addition  to  the  lower  solvent 
content,  waterborne  coatings  have  other 
advantages  over  solvent-based  coatings. 
Less  overspray  and  improved  spray 
transfer  efficienc.y  may  be  achieved  with 
waterborne  coatings  than  with 
conventional  coatings  that  utilize 
solvents  with  a  density  lo.ss  than  that  of 
water.  Additionally,  becaus-!  of  the 
reduced  .solvent  content,  waterborne 
c;oatings  may  be  less  toxic  and  pre.cenl 
n  reduced  fire  hazard. 

Waterborne  coatings  have  limitations 
sue  h  as  requiring  spray  guns  with 
specific  materials  of  construction, 
protection  from  freezing,  and  better 
c;ontroi  of  temperature  and  humidity 
during  application.  In  addition, 
waterborne  coatings  generally  require 
longer  drying  times,  are  more  sensitive 
to  substrate  material  and  cleanliness, 
and  have  lower  salt  spray  resistance. 

(b)  HightT  solids.  Higher  solids 
coatings  are  solvenl-ba.sed  c:oating 
formulations  that  have  been  modified  lo 
lower  the  solvent-to-solids  ratio.  The 
c;oatings  usually  c:ontain  50  to  6.5 
percent  by  volume  solids,  c;ompaied  to 
conventional  solvent-based  c;oatings  that 
may  contain  up  to  40  pert:ent  by  volume 


solids.  The  uicraased  solids  content 
gives  greater  surface  area  coverage  per 
gallon  of  coating,  which  reduces  the 
total  volume  of  coaling  required. 
Consequently,  solvent  emissions  are 
also  reduced  when  higher  solids 
coatings  are  used  to  apply  the  same 
volume  of  solids  that  are  applied  with 
a  c;onventional  solvont-ba.sed  cjoating. 

Higher  solids  coatings  genorally  have 
higher  visiXisities  and  longer  drj-ing 
times  than  conventional  soivent-based 
c:odtings.  Tlie  higher  viscosity  lends  lo 
make  spray  application  more  diJficuU 
betaubc  it  is  border  to  control  glo<:s  and 
film  thicknes.s,  and  rnay  require  the 
co.'iting  to  be  heated  before  appli«;ati(>n. 
Higher  solids  coatings  typi<;allv  am  not 
used  rs  dip  coatings  due  lo  the' 
clifficulty  in  maintaining  a  uniform 
disficrsion  of  .solids  in  the  dip  tank, 
(c)  PowdtT.  Powder  coatings  are  .i 
i:Iiss  of  coatings  applied 
eUn.trostatii.ally  in  dry  form  and  then 
baked  to  cure}.  The  coatings  consist  of 
fine,  dry  particles  of  paint  solids.  Durin,; 
the  curing  step,  the  particles  hise  'o 
create  a  continuous  film.  Use  of  powd.>r 
coalings  requires  that  the  substrain  mm\ 
be  able  to  withstand  jhe  high 
temperatures  (lypically  greater  than  131 
'C  (2.=>0  °V)  and  frequently  greater  iban 
177  °C  O.-jO  Tj)  nece.ssary  to  cure  the 
paint. 

The  major  advantage  of  using  pov\der 
c:oatings  is  greatlv  reduced  solvent 
emi.ssions.  The  lack  of  a  solvent  base 
also  reduM»  fire  hazard,  loxicilv,  and 
the  mako-up  air  requirements  of  the 
spray  booth. 

Powder  co-itings  niu.st  be  applied 
olef;troslaticaily,  so  they  cannot  be  used 
on  non-conductive  parts  such  as 
c;omposites.  Other  reported 
d!.',ndvantages  of  powder  coatin.^s  an) 
the  difficulty  in  obtaining  a  high  quality 
appearance,  production  must  be  shut 
down  for  color  changes,  the  powder 
must  remain  dry  at  ail  times  prior  to 
application,  and  higher  energy  c:os»s.  A', 
noltid  above,  the  high  curing 
temperatures  of  powder  coatings 
prec:ludes  their  use  on  temperature 
.sensitive!  substrates. 

(A)  Sflf-priming  topcoats.  Self- 
priming  lopf;oats  eliminate  the  net:d  w 
a|)piy  a  primer  coat  between  the 
sub.strate  and  the  topcoat.  Self-primin;: 
tOj)«:oals  have  the  adhesion  and 
corrosion  characteristics  of  a 
conventional  primer  and  the 
environmental  resistance  and  functional 
fluid  resistaric*  of  a  conventional 
topcoat.  These  coatings  also  eliminate 
the  need  for  chrome-containing  pnmers. 
(2)  Product  mfomwlnlion—hand-wipt; 
denning  solvents.  Product 
reformulations  for  hand-wipe  cleanin>; 
thai  are  prevalent  in  the  aerospaa^ 
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industry'  can  be  classified  i  s  aqueous, 
hydrocarbon-based,  and  nc  n-chemical. 
Each  category  is  discussed  jelow: 

(a)  Aqueous.  Aqueous  cl  aners 
conlciin  at  least  80  percent  Arater.  are 
non-fiamaiable  and  non-ca  Tibustibie, 
and  are  completely  soluble  in  water. 
Other  componi^nts  may  inc  ude 
(orrosiun  inhibitors,  alkali  lity  builders, 
organic  surfactants,  and  bi<  enzvme 
mixtures  and  nutrients  dr-j  jnding  on 
the  desired  soil  lemoval  pr  jptrtiRs. 
Aiitieous  cleaners  iiave  bee  i  used  in 
jion-critica!  are^r.  nhe"e  str  \0 
cleanliness  requirements  d  >  not  have  to 
be  0)*?i.  or  wherft  there  are  i  lO  confined 
spaces  that  may  trap  residii  ■»«  of  the 
cleaner. 

(b)  flydrocarbon-Dased.  J  lydrocn:hon- 
b.ised  cleaners  are  nonsemi  aqueous 
rlraiiers  that  are  composed  of  a  nixture 
of  hydrocirbcns  and  oxyge  laled 
liyrirocarbons.  These  cleani  rs  have  a 
mriximum  vapor  pressure  o  '  7  mm  iig  at 
20  'C  (.1.75  in.  H -O  at  68  °F  and  contain 
no  H.'VP  or  ozone  depleting  compounds. 

(( )  Son-chemical.  Severa  nerospace 
taciliiies  have  demonstrate*  the 
viability  of  using  non-chem  ical  methods 
such  as  dry  media  blasting  or  cleaning 
operations.  These  methods  irc  typically 
used  to  remove  dry.  scale-li  ce  deporits 
such  as  carbon  residue  on  e  igine 
components.  Dr/  media  bla  iting  can 
usually  be  used  only  on  cor  iponents 
that  can  withstand  the  forcf  of  blbsting 
without  deformation. 

b.  Equipment  changes.  Tl  e  aerospace 
industry  has  implemented  i  evernl 
equipment  changes  that  dir  fctly  reduce 
the  level  of  HAP  emissions.  While  there 
are  equipment  changes  that  affect 
emissions  from  every  proce  :s.  the  throe 
changes  predominantly  use  i  in  the 
industry  are  high  transfer  elFiciency 
.spray  guns,  enclosed  spray  ;un  cleaners, 
and  proportional  paint  mix<  rs.  Each  of 
these  equipment  changes  ar ;  discu.ssed 
bfjiow. 

{!)  High  transftT  efficienc  'spray 
guns.  Emissions  from  spray  coating 
operations  can  be  reduced  t  iroush  the 
use  of  spraying  systems  wit  i  higher 
transfer  efficiency  than  con'  entional 
spray  guns.  Transfer  efficier  cy, 
expressed  as  a  percentage,  c  m  be 
defined  as  the  ratio  of  coatir  g  solids 
actually  applied  to  the  surfa  :e  of  the 
component  being  coated  to  i  he  amount 
of  solids  released  from  the  s  jray  gun. 
Spraying  systems  with  a  hig  ler  transfer 
efficiency  can  coat  the  same  surface  area 
using  less  coating.  There fon.  the  HAP 
emissions  resulting  from  tht  use  of  this 
equipment  are  reduced  com  jared  to 
applying  the  same  coating  \\  ith 
conventional  spray  equipmc  nt. 

High  volume  low  pressure  (HVLP) 
and  electrostatiV.  spraying  s\  stems  art) 
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the  primary  high  efficiency  spray 
methods  used  by  the  industry.  HVLP 
spray  guns  use  high  volumes  (10  to  25 
standard  cubic  feet  per  minute  (scfm))  of 
low  pressure  (2  to  10  pounds  per  square 
inch  gauge  (psig)]  air  to  deliver  the 
paint.  The  lower  air  pressure  creates  a 
lower  particle  speed,  resulting  in  a  more 
contro!Ie<l  spny  pattern  with  lf,;s 
nverspny  and  bounce  back  from  the 
■suhstrato.  With  electrostatic  spray 
systems,  atomized  pa.'liclts  of  coating 
acquire  an  electric  cnarge  as  they  pass 
through  a  high  voltage  field  ai  the  end 
of  the  spray  nozzle  This  electric  charf;e 
causes  the  particles  to  be  attracted  to  the 
parts  being  painted  which  are 
elcK.lricaliy  grounded. 

(2)  Ench>',ed  spray  gun  cleanftrs. 
Spray  guns  are  typically  cleaned  at  the 
end  of  every  job,  as  well  as  between 
color  changes.  Manual  cleaning  of  spray 
guns  involves  disassembling  th-.;  gun 
and  placing  the  parts  in  a  tray 
containing  an  appropriate  cleaning 
solvent.  The  residual  paint  is  brashed  or 
wiped  off  the  parts,  then  the  cleaning 
solvent  is  sprayed  through  the  gu.-s  after 
it  is  reassembled.  Enclosed  spray  gun 
cleaners,  however,  are  completely 
enclo.sed  units  that  spray  the  cleaning 
.solvent  through  and  over  the  spray  gun. 
The  enclosed  unit  eliminates  most  of 
the  exposure  of  the  cleaning  solvent  to 
the  air,  thereby  greatly  reducing  the 
organic  HAP  emissions  from 
evaporation. 

(a)  Proportional  paint  mixers.  The 
majority  of  coatings  used  in  the 
aerospace  industry  a^  multi-component 
mixtures,  consisting  of  a  base 
component  and  one  or  more  catalyst 
components.  The  components  must  be 
thoroughly  mixed  in  the  proper  ratio 
immediately  before  application.  When 
this  mixing  is  performed  manually,  a 
greater  vnKi.TtR  of  coating  is  mixed  than 
will  actual!',  he  used  to  ensure  that 
there  is  enough  coating  available  to 
complete  the  job.  In  contrast, 
proportional  paint  mixers  pump  each 
component  of  the  coating  directly  to  the 
.spray  gun,  where  it  is  mixed  and 
immediately  applied.  This  results  in 
reduced  coating  waste  and. 
consequently,  reduced  emissions. 

c.  IVorJt  practice  standards.  Work 
practice  standards  are  changes  in  the 
method  of  operation  that  do  not  affect 
the  products  used  in  the  process  or  the 
process  itself,  but  result  in  a  reduction 
in  emissions.  The  aerospace  industry- 
has  implemented  work  practice 
standards  programs  for  housekeeping 
measures  and  managed  chemical 
distribution  systems. 

Emissions  of  organic  HAP 
compounds,  particularly  solvents,  can 
be  n-duced  by  limiting  both  the  amount 


of  the  material  exposed  to  the 
atmosphere  and  the  length  of  the 
exposure.  The  emission  reductions  can 
be  achieved  by  implementing 
housekeeping  measures  whereby 
so!vent-so-ked  cloth  or  paper  used  for 
hand-wipe  cleaning  are  placed  into  bags 
or  container  that  a.'-e  kept  closed.  This 
eliminates  iha  continu-::l  evaporation  of 
the  solvent  from  the  cloth  or  paper 
when  they  are  not  in  use.  The  bags  or 
contuiners  can  then  be  caHecled  and 
disposed  in  such  a  nianntir  (e.f,.,  by 
incinerilion)  to  eliminate  any  further 
.solvent  emissio.i.s. 

Maniiged  chemical  distribution 
systems  Cfnlralize  the  di.stribution  of 
solvents  and  coatings  and  control  the 
amount  of  lhe;.e  materials  allowed  to  be 
used  for  a  particular  task.  In  this  way, 
waste  solvent  .md  coatings  are  reduced, 
and  emissions  from  tliese  wa.ste* 
materials  ore  reduced. 

2.  Control  Devices 

a.  Carbon  adsorbars.  Adsorption 
.systems  are  u.sed  to  remove  organic 
compounds  from  gas  streams  when 
strict  limits  on  the  outlet  concentration 
must  be  met,  or  when  recovery  of  the 
compound  is  desired.  Adsorption  is 
effective  on  inlet  concentrations  ranging 
from  a  few  parts  per  billion  to  several 
thousand  parts  per  million,  and  a  flow 
rate  of  .several  hundred  to  several 
hundred  thousand  cubic  feet  per 
minute.  Qirbon  adsorbers  typically  have 
a  removal  efficiency  of  95  to  99  percent. 

Once  the  carbon  reaches  saturation,  it 
can  be  removed  from  the  adsorber  vessel 
and  disposed  or  regenerated.  The  carbon 
can  also  be  regenerated  with  steam 
within  the  adsorber  vessel.  This  option 
readily  allows  for  the  recovery  of  the 
organic  compounds  for  recycling. 

b.  Incinerators.  Two  basic  types  of 
incinerators,  thermal  and  catalytic,  are 
used  in  the  aerospace  industry  to 
remove  organic  contaminants.  Each  type 
is  discussed  below. 

(I)  Thermal  incinerators.  Thermal 
incinerators  can  be  generally  used  on  air 
streams  with  a  wide  concentration  range 
of  organics.  These  control  devices  have 
minimal  dependence  on  the 
characteristics  of  the  organic 
contaminants,  so  they  can  be  u.sed  to 
control  a  wide  variety  of  emission 
streams.  Thermal  incinerators  can 
achieve  removal  efficiencies  of  98 
percent  and  higher. 

The  basic  operation  of  thermal 
incinerators  involves  raising  the  inlet  air 
stream  to  the  incineration  temperature 
of  the  contaminants  and  maintaining  the 
temperature  for  a  specific  residence 
time.  The  waste  heat  content  of  the 
incinerator  exhaust  stream  is  used  to 
preheat  the  inlet  air  stream.  An 
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auxiliary  fuel  is  then  typically  required 
to  raise  the  air  stream  temperature  to  the 
indneration  temperature. 

(2)  Catalytic  incinerators.  Catalytic; 
incinerators  are  similar  to  thermal 
incinerators  except  that  they  use  a 
•ujtalyst  (a  substance  that  accelerates  the 
rate  of  oxidation  without  undergoing  a 
chemical  change  itselQ  to  assist  in  the 
oxidation  of  organic  compounds  to 
(arbon  dioxide  and  water.  These 
incinerators  are  typically  used  for  air 
streams  with  a  low  concentration  of 
organics.  The  removal  efficiency  of 
catalytic  incinerators  tan  be  as  high  as 
fl8  percent. 

c.  Ultraviolet  oxidation.  An  ultraviolet 
ligljt  oxidation  (UVOX)  system  has  been 
developed  as  an  abatement  device  for 
air  streams  with  low  concentrations  of 
organic  compounds.  The  air  stream 
passes  through  particulate  filters,  then 
enters  a  reactor  where  it  is  exposed  to 
ultraviolet  light  which  initiates  the 
oxidation  of  the  organics.  Ozone  and 
other  oxygen-based  oxidants  are 
injecied  into  the  reactor  to  react  with 
the  organics  in  the  air  stream  to  begin 
the  oxidation  of  organics  into  oirbon 
dioxide  and  water.  A  typical  removal 
efficiency  for  UVOX  is  reported  to  be  95 
pprr:ent.  Jf 

d.  Activated  carbon  fiber  adsorhmt. 
Another  tet;hnology  has  been  developed 
to  control  low  concentration  organic 
<;oinpound  emissions  fe.g..  p-ninf  spray 
booths).  This  technologv  utilizes  an 
activated  carbon  fiber  adsorbent  to 
initially  capture  the  organic  emissions, 
the  concentration  of  which  is  too  low  to 
be  removed  by  a  control  device  such  a% 
an  incinerator.  The  adsorbent  .system 
Consists  of  a  honeycomb  structure 
element  m-j.re  of  activated  carbon  fibt^r 
paper  in  comjgated  form.  This  stnirture 
adsorb.s  the  organics  in  the  exhaust 
stream.  As  the  activated  carbon 
stnicture  becomes  saturated,  the 
organics  are  desorbed  using  hot  ^<t.  This 
concentrated  air  stream  can  then  be  sent 
to  an  incinerator  or  other  control  device. 
I  he  portion  of  the  activated  carbon 
stnicture  ihat  was  regenerated  then 
begin."?  the  adsorption  cvcle  again. 

e.  Cntolyst-coated  filier  medio.  lx)w 
concentration  organic  emissions  (e.g., 
paint  spraj'  booths)  can  be  controlled 
through  the  use  of  a  catalvst-coafed 
filter  media.  The  catalyst  material  is 
impregnated  onto  the  fibers  of  a  dry 
filter  which  can  then  be  used  wherever 
( onventional  dry  filters  are  used.  The 
catalyst  material,  unlike  activated 
carbon,  permanently  binds  the  organic 
material  into  its  crystalline  matrix  so 
that  it  will  not  later  desorb.  In  addition 
to  the  coated  filters,  the  catalyst  material 
can  be  used  in  a  granular  form  to  control 
emif^sions. 


f.  Filtration  systems  for  inorganic  HAP 
particulate  emissions.  Coating 
operations  and  blast  depainting 
operations  emit  inorganic  HAP  in  the 
form  of  particulates.  For  coating 
operations,  panel-type  dry  particulate 
filters  and  waterwash  spray  booths  are 
used  to  control  these  emissions.  For 
blast  depainting  operations,  panel-type 
dry  particulate  filters  are  also  used,  as 
well  as  baghouses. 

The  dry  filters  and  baghouses  capture 
particulates  by  trapping  them  as  they  try 
to  pass  through  the  small  passages  in 
the  filter  media.  The  efficiency  of  the 
filter  media  is  a  function  of  the  particle 
size,  size  of  the  passages  in  the  filter 
media,  air  flow  through  and  pressure 
drop  across  the  filter  media,  and 
physical  characteri.stics  of  the  particle. 

Waterwash  spray  booths  capture 
particles  by  forcing  the  air  stream  to 
pass  through  a  spray  or  curtain  of  water. 
The  particles  are  trapped  by  the  water 
and  eventually  collect  as  a  sludge  in  the 
sump  of  the  spray  booth. 

V.  Rationale  for  the  Proposed  Rule 


A.  Regulatory  Development  Process  for 
NESHAP  ' 


During  development  of  a  NESHAP. 
the  EPA  collects  information  about  the 
industry,  including  information  on 
emission  source  characteristics,  control 
technologies,  data  from  HAP  emission 
tests  at  well-controlled  facilities,  and 
information  on  the  cost,  energy,  and 
other  environmental  impacts  of 
emission  control  techniques.  The  EPA 
uses  this  information  in  the 
development  of  possible  regulatory 
approaches. 

If  the  source  category  contains  major 
sources,  then  a  MACT  standard  is 
required.  Section  112(d)(.3)  of  the  Act 
defines  the  minimum  stringency 
requirements  of  the  MACTstandard  for 
new  and  existing  sources.  This  level  of 
control  is  referred  to  as  the  MACT 
"floor."  which  needs  to  be  determined 
as  a  starting  point  for  develooing  the 
regulatory  alternatives. 

Once  the  floor  has  been  determined 
for  new  and  existing  sounjes  for  a 
category  or  subcategory,  the 
Administrator  must  sot  UACY  standards 
that  are  no  less  stringent  than  the  fioor 
level.  Such  standards  must  th»;n  be  met 
by  all  sources  within  the  categorj-  or 
subcategory.  However,  in  establishing 
standards,  the  Administrator  may 
distinguish  among  clas.ses,  types,  and 
sizes  of  sources  within  a  category  or 
subcategory  (section  112(d)(1)  of  the 
Act).  Thus,  for  example,  the 
Administrator  could  establish  two 
classes  of  sources  within  a  cafegon,'  or 
subcategory  based  on  size  and  («fablish 


a  different  emission  standard  for  each 
class  as  long  as  each  standard  is  at  least 
as  stringent  as  the  fioor.  The  Act  also 
contains  provisions  for  regulating  area 
sources.  However,  except  for  certain 
recordkeeping  requirements  contained 
in  the  General  Provisions,  these  are  not 
relevant  to  the  proposed  standards  for 
aerospaiie  sources,  which  apply  only  to 
major  sources. 

The  next  step  in  establishing  a  MACT 
standard  is  the  development  and 
analysis  of  regulatory  alternatives.  First, 
infonnation  about  the  industry  is 
analyzed  to  develop  model  plant 
populations  for  projecting  national 
impacts,  including  HAP  einission 
reduction  levels,  costs,  and  energy  and 
.secondary-  environmental  impact.s. 
Several  regulatory  alternatives  (which 
may  be  different  levels  of  emission 
control,  difi"erent  applicability  criteria, 
or  both,  and  one  of  which  is  the  MACT 
fioor)  are  then  evaluated  to  determine 
the  most  appropriate  regulatory 
alternative  to  refiect  the  MACT  level. 
In  addition,  although  NESHAP  are 
normally  structured  in  terms  of 
numerical  emission  limits,  alternative 
approaches  are  sometimes  necessary. 
Section  112(h)  of  the  Act  provides  that 
if  it  is  not  fea.sible  to  prescribe  or 
enforce  an  emission  standard,  then  a 
design,  equipment,  work  practice,  or 
operational  standard  may  be 
established.  For  example,  in  some  cases 
source  testing  may  be  impossible  or  at 
lea.st  not  practicable  due  to 
technological  and  economic  limitations. 
In  the  EPA's  decision-making  process, 
the  regulafor>'  alternatives  cons:d*;rcd 
for  new  versus  existing  sources  may  be 
different  and  each  alternative  must  Ix? 
technically  achievable.  In  sele<;ting  ,t 
rt-gulaforj-  alternative  to  represent 
MACT,  the  EPA  considers  the 
achiev.nhle  reduction  in  HAP  emissions 
(and  possibly  other  pollutants  that  are 
co-controlled),  the  cost  of  control,  and 
e(,onomic.  energy,  and  other  nonair 
qualify  health  and  environmental 
impacts.  The  overall  objective  is  the 
achievement  of  the  maximum  degree  of 
emission  reduc  tion  without 
unreasonable  economic  or  other 
impads. 

The  selected  regulatory  alternative  is 
then  transtnfod  into  a  propo.sed 
r»;gulation.  The  regulation  impiemt nling 
the  MACT  deri.sion  typically  in>.Iudes 
se(;tions  addressing  applicability, 
standards,  test  methods  and  compIia:-,(..' 
deinonstmffcn,  monitoring,  reporting, 
and  re<:ordkecping.  T!ie  preamblt"  to  the; 
proposed  regulation,  published  in  the 
Federal  Register,  provides  an 
explanation  of  the  rationale  for  the 
decision.  The  public  is  invited  to 
comment  on  the  proposed  regulation 
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during  the  public  comment  period. 
Following  an  evaluation  o' 
comments,  the  EPA  reaches 
and  promulgates  the  final  s 

B.  Determining  Maximum 
Control  Technology  (MAC!  I 

Once  the  EPA  has  identi 
specific  major  source  categ( 
subcategories  that  it  intend 
under  section  112.  MACT  s 
set  at  a  level  at  least  as 
■floor."  Congress  has  provi 
directives  to  guide  the  EPA 
process  of  determining  the 
floor. 

Congress  specified  that 
establish  standards  which 
maximum  degree  of  reduct 
emissions  of  the  hazardous 
pollutants  *  *  *  that  the  Ai 
determines  is  achiev; 
(section  112(d)(2)  of  the  Act 
addition.  Congress  limited 
discretion  by  defining  the  n 
baseline  (floor)  at  which  str 
be  set.  as  follows: 

(1)  For  new  sources,  the  s 
a  source  categon,  or  su 
not  be  less  stringent  than  th 
control  that  is  achieved  in 
the  best  controlled  similar 
determined  by  the  Admini? 

(2)  For  existing  sources,  tl 
"may  be  less  stringent  than 
for  new  sources  •  *  *  but 
less  stringent,  and  may  be 
stringent  than:  (A)  the  avera 
limitation  achieved  by  the 
performing  12  percent  of  tht 
soun::es  (for  which  the  Adm 
has  emissions  information) 
the  average  emission  limitat 
achieved  by  the  best  perforn 
sourf:es  *   *   *  for  categories 
subcategories  •   *   •  vvith  fei 
sources"  (section  112(d)(3)o 

C.  Selection  of  Pollutants  a 
Cotfgoryiies) 

Section  112(b)  of  the  Act  I 
HAP  to  be  regulated  with  stn 
established  under  section  1 
112'd).  as  amended,  require; 
promulgate  emission  standa 
catego."^-  or  subcategory  of 
and  area  sources  of  the  HAP 
section  112(b).  For  tl.e  pu 
developing  these  st.indards. 
ma\'  di.stinguish  among  clas 
and  sizes  of  sources  within  ; 
subcategory.  The  NESHAP 
developed  to  control  HAP  er  i 
from  both  new  and  existing 
pursuant  to  section  112(c)  o 

The  initial  .source  category 
31576.July  16,  1992),  requi 
section  ll'2{c)  of  the  Act,  i 
source  categories  for  which 
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to  be  established.  This  list  includes  all 
major  source  categories  of  HAP  known 
to  the  EPA  at  this  time,  and  all  area 
.source  categories  for  which  a  finding  of 
adverse  effects  warranting  regulation 
has  been  made. 

The  source  category  list  identifies 
"surface  coating  processes — aerospace 
industries"  as  a  source  category  because 
it  contains  major  sources  emitting  at 
least  10  tons  of  any  one  HAP  or  more 
than  25  tons  of  any  combination  of  HAP 
annually. 

The  aerospace  industry  encompasses 
original  equipment  manufacturers  of 
commercial,  civil,  and  military 
(including  .space)  aerospace  vehicles.  In 
addition,  rework  facilities,  which  repair 
and  repaint  aerospace  vehicles, 
constitute  a  major  portion  of  the 
industry.  There  are  also  many 
subcontractors  providing  support  to  the 
industry,  especially  to  the  OEM's,  who 
subcontract  out  various  portions  of  the 
work.  These  subcontractors  may  engage 
in  many  of  the  processes  found  at  OEM 
or  rework  facilities,  or  in  just  a  few. 
Further,  subcontractors  may  conduct 
operations  for  non-aerospace  industries 
at  facilities  at  which  they  conduct 
aerospace  operations. 

For  the  purposes  of  this  rule,  the  EPA 
has  defined  the  source  category  as 
consisting  of  all  facilities  engaged  in  the 
manufacture  or  rework  of  any  aerospace 
vehicle  or  component.  This  includes  all 
OEM's,  rework  facilities,  and 
subcontractors.  The  EPA  decided  to 
include  subcontractors  in  the  proposed 
rule  because  they  perform  substantial 
amounts  of  work,  much  of  which  could 
otherwise  be  carried  out  at  an  OEM  or 
rework  facility  and  which  is  virtually 
indistinguishable  from  processes  at  the 
OEM  or  rework  facility.  However,  if  the 
subcontractors'  facilities  are  not  major 
sources,  they  would  not  be  subje.:!  to 
the  proposed  standards. 

Early  in  the  development  of  the 
proposed  standards,  the  EPA  developed 
model  plants  to  correspond  to  the  basic 
structure  of  the  industry — commercial 
and  militarv  Sf-gments,  each  having 
OEM  and  ruwork  facilities— with  the 
intent  of  developing  subcategories  for 
standards  development,  if  necessary.  On 
the  basis  of  the  information  provided, 
however,  the  EPA  has  found  that,  with 
one  exception  for  depainting  operations, 
there  is  no  need  to  distinguish  among 
these  segments  for  the  processes  for 
which  standards  are  being  propo.sed 
under  the  proposed  rule. 

D.  Selection  of  Emission  Points  Covered 
by  the  Proposed  Rule  -  * 

The  proposed  rule  would  limit 
organic  HAP  emissions  from  the 
following  basic  aerospace  operations: 


cleaning,  primer  application,  topcoat 
application,  depainting.  chemical 
milling  maskant  application,  and  the 
handling  and  storage  of  waste.  The 
proposed  rule  would  apply  to  all 
organic  HAP  emission  points  within 
these  operations  located  within 
aerospace  manufacturing  or  rework 
facilities  that  are  major  sources.  In 
addition,  the  proposed  rule  would 
require  control  of  emissions  from  these 
operations  if  they  are  performed  in  any 
of  the  operations  for  which  standards 
are  not  being  proposed.  For  example, 
hand-wipe  cleaning  operations  are 
performed  at  several  stages  within 
composite  processing  operations.  The 
hand-wipe  cleaning  operation,  a  process 
covered  by  the  proposed  standard, 
would  be  subject  to  the  standard, 
regardless  of  where  in  the  facility  it 
occurred. 

Standards  are  being  proposed  for 
inorganic  HAP  emissions  from  primer 
application,  topcoat  application,  and 
depainting  operations. 

.\  discussion  of  the  rationale  for 
including  or  excluding  in  this  proposed 
rule  the  basic  processes  listed  in  Section 
\'.A.  is  presented  below. 

1.  Operations  for  Which  Standards  Are 
Being  Proposed 

a.  Organic  HAP  emissions.  As  noted 
above,  the  EPA  is  proposing  organic 
HAP  emission  standards  for  cleaning, 
primer  application,  topcoat  application, 
depainting.  and  chemical  milling 
maskant  application,  and  the  handling 
and  storage  of  waste.  Together,  these 
operations  are  estimated  to  account  for 
approximately  94  percent  of  the  organic 
HAP  emissions  from  the  industry — 
cleaning.  87.5  percent;  primers  and 
topcoats.  2.1  percent;  depainting.  2.6 
percent;  and  chemical  milling  maskants, 
1.5  percent. 

Based  on  the  information  obtained 
from  the  section  114  questionnaires  and 
meetings  with  the  indu.stry.  there  are 
many  readily  available  techniques  to 
achieve  substantial  emission  reductions 
in  each  of  these  operations.  For 
example,  many  chemical  millinj: 
maskant  operations  were  reported  as 
using  either  solvent-based  chemical 
milling  maskants  with  control  devices 
or  waterborne  chemical  milling 
maskants.  With  regard  to  cleaning 
operations,  many  product 
reformulations  are  available  for  hand- 
wipe  cleaning,  and  there  are  several 
equipment  and  work  practice  standards 
for  spray  gun  cleaning  that  reduce 
organic  HAP  emissions.  While 
methylene  chloride  chemical  stripping 
is  the  prevalent  method  for  depainting 
aerospace  vehicles,  many  facilities  are 
using  non-HAP  alternatives.  These 
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.'iitfri.uti\<es  are  being  used  bv  both 
(omniercinl  and  militarv  fnciiiiies  to 
r»-dur  e  emissions  from  depainting 
opprntions  Sufficient  data  exist  for 
♦establishing  MACT  teased  on  non-HAP 
;:lternativf-s  for  both  commercial  and 
nniilary  depaintinj,'  r.'perr;'ions. 
Therefore,  the-^e  proi  esses  are  iniiiided 
in  the  proposed  rule.  .Sectio-i  ]  h 
((•iestionnaire  data  nnd  the  e.xistuiK  e  ul 
•State  and  lot  a)  regulations  identify  the 
use  ot  high  transfer  tificimc  y  spray 
guns  in  the  aerospr.ce  indu.stry. 
Adequate  informot.on  exists  lor 
•'st,jh!ishing  .MACT  for  the  method  of 

appti(tation  of  pnm.-.rs  and  topcoats  and 
for  limiting  the  or^-nnii  H.'\P  ..unlent  of 
the  ;:o.it)ngs.  Bosed  on  set  ;ion  114 
questionnaire  data.  nearl\  all  iac  iliiies 
e.mplov  ho'.rsekecping  int  asun-s  to 
(onlrol  emissions  from  wnstp  storage. 
Siitiicient  data  exist,  tlierefo.^'  to 
est.-ibiifh  MACT. 

In  sjnmiarx'.  based  upon  their  relative 
(  ontribufion  lo  oxernfl  organic  HAP 
emissions  and  the  use  of  demonstrated 
emission  (  ontrol  tei  hnulo^ies  and 
le<  hniqui's  to  ai  hie\  e  emission 
reduf  tion,  the  EPA  selected  these 
operations  for  reg.jlalion. 

b.  Inorganic  HAP  t^wissior.s.  Tlie  EPA 
is  propov-ing  inorganic  HAP  emission 
sfan(ia,>-ds  for  printer  a);u!icnIion. 
foprual  application,  and  depainting 
operations.  Based  on  sec.tion  114 
questionnaire  responses,  there  are 
readily  avajJa'r.le  techniques  that  are 
used  extensively  m  the  industry  lo 
control  these  emissions.  While  l!>e 
inorganic  HAP  emissions  oo  not 
represent  a  large  percentage  of  o\(!ral] 
emissions  from  the  industry,  the 
(•m;.s.sior.s  represent  pofenti.-jl  threats  to 
health  because  of  the  hiuhlv  toxic  nature 
of  :he  !nor>>anir  HAP  (e.g.,  (liromiiim 
and  (.admium).  Per  these  reasons,  the 
EPA  .seltcffcd  these  operations  for 
regulation. 

2.  Excluded  Operations 

The  EF.^  is  not  proposing  standards 
fpr  four  iion-coating  related 
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iinisti;!H,.  »^Ie(  trodeposition.  and 
«  ompoM--  processing— and  for  lour 
coating-relatPd  operation.s— adhesi\  es. 
adhesive  bonding  primers,  sealants,  and 
specialtv  coatings. 

Organir:  HAP  emissions  were  reported 
from  all  four  of  the  non-coati-ig  related 
processes.  Emi.ssions  from  these  four 
operations  account  for  less  than  1 
[)ercent  of  the  total  organir  HAP 
emissions  from  aerospace  facilities 
Most  of  the  organic  HAPemissions  from 
these  operatiors  are  due  to  emissions 
from  the  use  of  cleani.ng  solvents,  which 
are  being  proposed  for  regulation  under 
the  proposed  rule.  The  EPA  has 


determined  that  requiring  control  of  the 
remaining  organic  HAPemissions  is  not 
feasible  because  no  demonstrated 
f  ontrol  measures  could  be  identified. 
1  herefore,  the  EPA  is  propopig  no 
further fjontrol  for  organic  HAP 
emissions  from  these  four  operations 
other  than  what  would  he  achieved  bv 
the  proposed  standards  for  r  leaning  ' 
^oh'ents. 

The  four  coating-related  operations— 
adhesives.  adhesive  bonding  primer*, 
••ealants,  and  specialf,  coatings— are 
similar  jn  many  wax s  to  primers  and 
lopc.oats.  for  which  organic  HAP 
ernissinn  standards  are  bemg  proposed. 
These  four  coating-.-elated  opf  rations 
.-rccoimt  for  relatively  small  amounts  of 
oruuiiic;  HAP  emissions,  and  the 
coalings  tend  to  be  verv  speciaiizt  d. 
Subcategorizotion  can  be  signific  ar.t. 
especially  for  specialty  coatings. 
resulting  in  lower  potential  emission 
redu(  tiuns.  Manv  of  the  coatin)::s  in 
these  lour  operations  (e.g.,.se2iants  and 
adhesives)  a.'e  already  being  applied 
using  high  transfer  techniques, 
including  hand  application.  This  resuhs 
in  little  opportunity  for  emission 
reduction  through  improved  transfer 
efficiency.  For  .spray  applied  sealants, 
there  is  also  little  opportunJtv  to  .ise 
higher  transfer  effit  iencv  equipment 
be.:au.se  the  viscositv  of  these  sealants 
requires  the  use  of  high  pressure, 
comentional  spray  guns.  In  terms  uf 
potential  emission  redut.tion  from  lower 
organic  HAP  content  (oatings.  virtuailv 
no  organic  HAP  content  data  were 
available  to  categorize  these  coatings. 
The  time  necessary  to  gather  the  data 
would-have  significantly  dela\ed  tt.-is 
proposed  rule.  For  all  of  these  reasons, 
staijdards  are  not  being  proposed  for 
these  operations. 

Wastewater  and  storage  tanks  emit 
relatively  small  amounts  of  HAP  aild. 
according  to  the  section  1 14 
questionnaire  responses,  noae.-ospsre 
facilities  used  any  means  Xo  CA.riJrol 
these  emissions,  the  EPA  'hr-n 
considered  the  oction  of  r»-  i;;riiig 
iippiirahie  controls  used  lu  .>!iier 
iridustries  en  these  types  of  soi.n  es. 
The.se  control  measures  \v«rfc  ev  ;:.i3ted 
and  found  to  be  too  costlv  wf-.en 
coin  pared  to  the  emission  redi.i. tiuns 
that  would  be  achieved  fapproxi.T.stelv 
5126.000  per  ton  of  H.\P  emissions 
reduction  tor  .storage  t.-.nks). 

Other  requiremenis  in  xhi-  standards 
may  result  in  a  direct  reJut  tion  of 
emissions  from  wasteu  ater  and  storage 
tanks.  For  example,  the  depainrii.e 
standards  may  eliminate  the  maiority  of 
the  estimated  152  million  gallons  of 
HAP-containing  chemir  al  stripper  usage 
if  the  majority  of  sources  use  media 
blasting  methods.  This  stripper  is 


typit:ally  treated  in  wastewater 
treatment  systems  after  use  Also,  the 
hand-wipe  (leaning  standards  will  ' 
virtually  eliminate  the  storage  tanks  Tor 
organic  HAP-containing  solvents  sir,<e 
the  use  of  these  solvents  will  be 
signifiirantly  redm  ed.  For  these  reasc  ^ 
ihe  EPA  is  not  propoMr.g  Jo  regulate 
HAP  emissions  from  wastewater  zr.d 
storage  tanks  in  the  prrrposed  rule. 

E.  Selection  of  the  Bn^i',  for  the 
Proposed  Rule 

Seciion  112  of  the  Act  riehnes  a  n.a,(  r 
sourtie  as  any  stationa^^/  soj.-te  th«t 
emits  9  1  Mg/yr  (10  tpy)  or  .-.ore  of  an  v 
one  HAP  or  22  7  .Mg/yr  (25  !py)  c  mere 
of  total  HAP.  The  Act  states  that  r.e\\ 
major  sources  must  achieve  ti.e 
maximum  achievable  control 
technology  (MACT).  which  is  the  level 
of  emission  control  aire .idy  achieved  in 
practice  by  the  best  controlled  Similar 
sniin.e.  The  Act  furrher  states  that 
emission  standards  promulgated  fcr 
existing  sources  may  be  ,'ess  stringer.t 
than  standards  for  new  sourc  es: 
however,  standards  for  existing  so^r.  es 
must  not  be  less  stringent  than  the 
average  emission  limitation  achieved  by 
the  best  performing  12  percent  of  jhe 
existing  sources. 

f-nr  all  operations  l>eir,g  covered  hv 


tlie  proposed  rule,  t.f'e  EPA  has 
determined  that,  tai^  Ing  into  accour.t 
cost,  nonair  quality  health  and 
environmental  impacts,  and  f  nergv 
impac  Is.  .VIACT  is  equal  to  the  MACT 
floors  for  both  existing  and  new  sources 
In  addition.  MA(.T  fcr  iitw  sourc  es  was 
found  to  be  equal  to  MACT  fcr  existing 
sourc  es.  The  EPA  has  determined  that 
no  further  emission  reductions  i.an  be 
achieved  for  new  sourr  es  t.»irci.'gh  the 
use  of  demonstrated  Uchno!o»v'than  the 
level  of  reduction  represented  bv  MACT 
for  existing  soun  es. 

To  evaluate  the  regu.'atcrj' 
alternatives,  model  pla.-its  were 
developed  based  on  m.^rket  segment 
(commercial  or  mi!:t.'.r-v),  work  t\pe 
(Ot.M  or  revkork),  and  size  (small, 
medium,  or  large).  1  h.  se  charcc  (eristic  s 
wf^re  examined  lo  detemii.ie  xvhefher 
any  tec  hnoloi.>ir  .d  iustincattcn  txisttd  to 
differ!  ntiate  tl;e  proposed  .standards  h> 
market  segment,  work  r.  pe.  or  size. 
Bas!;d  on  this  ex.;mina-ion.  the  EPA  has 
delcjrmined  that  other  than  one 
exc  eption  under  the  d'^paijitinp 
standards,  there  is  no  JList.fKation  for 
differeniiali'ig  between  these 
I  har.H.teristic.s.  For  exa;')pie,  rework 
fac.ilities  are  required  to «  or; form  to 
OE.M  spec;ific;ations.  w.^iii  h  dictate  the 
processes  and  c:oatings  that  i:an  he  us-d. 
Consequentiy.  teuork  fa.  jlities  do  not 
ivpically  incorporate  technology  th-.t  is 
not  used  bv  the  OE.Ms.  Also,  no 
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cTtnipeliing  reasons  were  identified 
uhv  a  facility  of  one  size  cou 
incorporate  the  tet;hnolot;v  u: 
fc'<:i!i!y  of  another  size. 

1  Cleaning  Operation- 
According  to  data  obtained 
Ban-au  of  the  Censiis.  approx 
percent  of  facilities  witli  ae 
mar^iifacturing  SIC  codes  are 
California.  Based  on  informal 
provided  by  four  California  d 
SCAQMD.  Imperial  County 
Pollution  Control  District 
Ventura  County  APCD,  and 
APC[>— virtually  all  of  the  Ca 
facilities  are  located  in  these 
and  more  than  half  are  locate 
SCAQMD  alone.  Based  on  thi 
information,  more  than  12 
total  aumber  of  sources  are,  t 
subject  to  the  rules  in  tliese 
districts. 

Consequently,  the  regulati 
four  districts  (i.e..  SCAQMD 
Imperial  County  APCD  Rule 
Ventura  County  APCD  Rule 
San  Diego  APCD  Rule  67.9) 
e.\amined  to  determine  the  er 
limitations  in  these  districts, 
regulations  specify  vapor 
and  housekeeping  measures 
wipe  cleaning  solvents.  The 
investigated  to  determine  if  tl 
regulations  resulted  in  Califo 
facilities  emitting  less  HAP 
process  than  facilities  outside 
California.  Based  on  the  secti 
questionnaire  responses,  Cali 
facilities  emitted  approximatf 
perc;ent  less  HAP  than  non-C 
facilities  in  ozone  nonattain 
for  hand-wipe  cleaning  opera 
These  emissions  were  calcu 
pounds  of  HAP  emitted  per 
basis,  using  the  total  number 
employees  at  the  facilities  (th 
of  employees  for  hand-wipe  c 
only  was  not  available).  The 
made  from  these  data  was  tha 
California  regulations  are  an 
means  of  producing  permane 
quantifiable  emission  reducti 
that  the  sources  subject  to 
regulations  are  the  best-perfi 
sources  in  this  source  categor 
these  sources  also  comprise  n 
12  percent  of  the  sources  in  tl 
category,  the  MACT  floor  was 
their  control  levels. 

It  was  impossible  to  distin 
separate  effects  of  housekeep 
vapor  pressure  limits  on  the 
rntes  from  hand-wipe  cleanin 
operations.  Consequently 
assumed  to  be  necessarv'  to 
calculated  emission  reductior 
one  (.annot  "average"'  housek 
ii.easures.  based  on  common 


boti 


ac  1 


pre!  sure 

f)rl 

IP.- 


ini 
fr  )m 


s  in  these 
ule 1124. 
2.5, 
13,  and 
\\|ere 
ssion 
'hese 

limits 
hand- 
A  then 
e 
a 
this 
of 

n  114 
ornia 
y  48 
iifomia 
nient  areas 
ions. 

on  a 
olovee 
t)f 
number 
eaning 
(Conclusion 

the 
Effective 
t  and 
ins,  and 
theie 
bifming 
Since 
ore  than 
e 
based  on 


laed 


e:  n 


g  jish 


n 
en 


the 

g  and 
ission 


were 
ieve  the 


While 
ping 
spects 


■e 


among  the  four  rules,  housekeeping 
measures  of  maintaining  closed 
containers  for  the  storage  of  fresh 
solvent,  spent  solvent,  and  solvent- 
soaked  cloth  and  paper  were  established 
as  one  part  of  the  MACT  floor. 

The  set:ond  part  of  the  M.\CT  Roor  for 
hand-wipe  cleaning  is  a  vapor  pressure 
limitation  on  the  solvents  being  used. 
The  SCAQMD.  the  San  Diego  AQMD. 
and  the  Imperial  County  APCD  'specify 
a  maximum  vapor  pressure  of  45  mm  Hg 
at  20  °C.  Ventura  County  APCD 
specifies  25  mm  Hg  at  20  "C.  However, 
the  EPA  believes  that  it  is  inappropriate 
to  give  equal  weight  to  the  Ventura  rule 
in  determining  the  MACT  floor  because 
this  district  contains  only  three 
aerospace  facilities  compared  to  the 
hundreds  lo<uited  in  the  South  Coast 
and  San  Diego  districts.  Furthermore, 
industry  comments  suggested  that  these 
three  facilities  are  not  representative  of 
the  industrv'  and  do  not  constitute  a 
similar  source  as  required  by  the  Act. 
The  EPA  did.  however,  consider  a 
weighted  average  vapor  pressure 
limitation,  but  the  vapor  pressure  value 
obtained  did  not  correspond  to  any 
demonstrated  technology.  Since  more 
than  half,  ond  possibly  as  much  as  90 
percent,  of  the  aerospace  facilities  in 
California  are  located  in  the  South  Coast 
district,  the  EPA  has  determined  that 
the  45  mm  Hg  vapor  pressure  is  more 
representative  of  the  "average" 
limitation  on  cleaning  solvents  among 
the  best  performing  facilities  and 
represents  the  MACT  floor  for  teth  new 
and  existing  sources.  More  stringent 
levels  (e.g.,  a  weighted  average  vapor 
pressure  value)  were  not  considered  to 
be  achievable  by  all  sources.  Therefore, 
the  EPA  has  selected  the  45  m.m  Hg  at 
20  °C  (24.1  in.  H;0  at  68  °F)  as  the  basis 
for  the  standards  for  hand-wipe  cleaning 
solvents. 

Information  collected  on  cleaning 
solvents  also  showed  that  some  hand- 
wipe  cleaning  solvents  have  both  a  verv 
low  vapor  pressure  and  a  verv'  low- 
evaporation  rate.  Available  data  indicate 
that  lower,:;  oration  rates  also 
contribute  to  minimizing  emissions. 
These  cleaning  solvents  are 
demonstrated  technology  for  limited 
applications  and  their  use  would  reduce 
organic  HAP  emi.ssions  as  much  as  or 
more  than  the  proposed  vapor  pressure 
limit.  Therefore,  the  EPA  is  proposing  to 
encourage  their  use  by  including  an 
approved  ccn position  list  for  cleaning 
solvents  in  the  proposed  rule.  The  EPA 
welcomes  comments  on  this  list  and 
proposals  for  adding  to  the  list  before 
final  promulgation  of  the  rule. 

Based  on  data  provided  by  aerospace 
facilities  in  response  to  the  section  114 
questionnaires,  spray  guns  used  to 


apply  coatings  are  cleaned  either 
manually  or  in  enclosed  gun  cleaners. 
Based  on  information  obtained  during 
plant  visits,  enclosed  gun  cleaners  are 
demonstrated  to  reduce  emissions. 

Each  of  the  61  facilities  that  reported 
a  spray  gun  cleaning  method  was 
classified  as  to  whether  the  spray  guns 
were  cleaned  manually  or  with  an 
enclosed  cleaner.  Eighteen  of  the  61 
facilities  (29  percent)  reported  using 
enclosed  gun  cleaners;  therefore, 
enclosed  gun  cleaners  wore  considered 
to  represent  the  M.\CT  floor  level  of 
control.  The  EPA  also  received 
information  from  the  industry  on  the 
use  of  cleaning  methods  other  than 
enclosed  gun  cleaners.  After  review  of 
this  information,  the  EPA  determined 
that  adequate  technical  justification  was 
presented  to  show  that  the  alternate 
cleaning  methods  were  as  effective  as 
enclosed  spray  gun  cleaners  in 
controlling  organic  HAP  emissions. 
Consequently,  in  addition  to  enclosed 
spray  gun  cleaners,  the  EPA  is 
proposing  to  allow  the  use  of:  (1) 
Unatomized  discharge  of  solvent  into  a 
waste  container  that  is  kept  closed  when 
not  in  use,  (2)  hand  cleaning  in  a  vat 
that  is  kept  closed  when  not  in  use,  and 
(3)  the  use  of  atomized  spray  into  a 
waste  container  fitted  with  a  device 
designed  to  capture  atomized  solvent 
emissions. 

Based  on  information  received  from 
the  responses  to  the  section  114 
questionnaires,  plant  visits,  and 
industry  meetings,  the  EPA  learned  that 
there  are  certain  cleaning  operations  for 
which  low  VOC.  low  HAP.  or  low  vapor 
pressure  cleaning  solvents  do  not  have 
widespread  use  that  would  constitute  a 
demonstrated  technology.  The  EPA, 
therefore,  is  proposing  to  exempt  these 
cleaning  operations  from  the 
requirements  to  use  cleaning  solvents 
that  conform  to  the  approved 
composition  list  and  the  proposed  vapor 
pressure  limit  of  45  mm  Hg  at  20  °C 
(24.1  in.  H:0  at  68  "F).  These  operations 
are  listed  in  §  63.744(e)  of  the  proposed 
rule. 

The  use  of  cleaning  solvents  that 
conform  to  the  approved  composition 
list  is  not  yet  demonstrated  for  the 
proposed  exempt  cleaning  operations. 
However,  there  are  many  new  cleaning 
solvents  being  developed,  some  of 
which  are  ver>'  close  to  being  used 
within  the  industry  for  .some  of  these 
propo.sed  exempt  cleani.ig  operations. 
To  encourage  the  use  of  available 
compliant  cleaning  solvents  and  the 
ones  being  developed,  the  EPA 
considered  imposing  a  limit  on  the 
annual  usage  of  non-compliant  cleaning 
solvents  for  e.xempt  operations. 
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However,  no  data  were  available  for  use 
in  establishing  this  limit. 

2.  Primer  and  Topcoat  Application 
Operations 

As  noted  above,  over  12  percent  of  the 
aerospace  industry-  is  located  in  four 
districts  in  California.  The  SCAQMD, 
Ventura  County  APCD,  Imperial  County 
APCD,  and  Sacramento  Metropolitan 
AQMD  rules  all  require  high  transfer 
efficiency  coating  application  methods. 
The  application  methods  specified  in 
these  rules  were  adopted  as  the  MACT 
floor.  The  specified  methods  are 
electrostatic  application,  flow  coat 
application,  dip  coat  application,  roll 
coating,  brush  coating,  and  HVLP 
spraying. 

The  EPA  recognizes  that  there  may  be 
other  application  methods  that  achieve 
a  level  of  emissions  equivalent  to  the 
application  methods  allowed  in  the 
proposed  rule.  Therefore,  the  EPA  is 
requesting  comments  identifying  these 
other  application  methods.  These 
comments  should  include  test  data 
demonstrating  that,  in  actual  production 
conditions,  the  application  method 
achieves  a  le\el  of  emissions  at  least 
equivalent  to  the  level  of  emissions 
at  hieved  by  HVLP  or  electrostatic  sprav 
application  methods.  The  EPA  will      " 
review  these  comments  and.  where 
.  adequate  technical  justification  exists, 
amend  the  list  of  approved  application 
methods. 

The  EPA  also  examined  whether  or 
not  there  are  demonstrated  low  organic 
HAP  content  primers  or  topcoats  that 
could  be  u.sed  in  conjunction  with  high 
transfer  application  methods  to 
establish  the  MACT  floor  to  reduce 
e.Tiissions.  To  this  end,  the  EPA 
examined  State  and  local  regulations 
and  the  data  obtrJncd  through  the 
section  114  responses. 

Slate  and  local  regulations  for 
aerospace  coatings  use  VOC  content  as 
the  means  of  regulating  coaling 
emissions.  Consequently,  no  directed 
effort  has  been  made  to  control  ihe 
organic  HAP  content  of  these  coatings. 
Data  on  coating  VOC  content  are  readily 
available  from  both  the  coating 
manufacturers  and  the  coating  users,  but 
no  comprehensive  data  exist  for  (  oat'ing 
organic  HAP  content. 

The  data  obtained  from  the  section 
114  responses  showed  that  Ihe  organic 
HAP  contenl  varies  widelv  and 
randomly  with  Ihe  VOC  contenl.  This  is 
not  surprising  since,  as  noted  above, 
there  have  been  efforts  to  limit  only  the 
VOC  content  in  the  coatings  and  not  the 
organic  HAP  content.  Houever.  the  data 
show  that  Ihe  organic  HAP  contenl  is 
typically  .50  percent  le.ss  than  ihe  VOC 
content.  Where  the  organic  HAP  (onleni 


was  higher  than  the  VOC  content,  the 
EPA  found  that  this  was  the  result  of  the 
use  of-exempt  solvents  (those  solvents 
determined  by  the  EPA  to  have 
negligible  photochemical  reaclivitv)  that 
are  also  organic  HAP. 

There  are  a  number  of  chemicals 
commonly  found  in  coatings  that  are  not 
on  the  list  of  189  H/J*  (section  n2(b) 
of  the  Act)  iiicluding  methyl  amvlketone 
(2-heptanone),  cyclohexanone.  and 
isopropyl  alcohol.  Currently,  the  EPA 
does  not  have  adequate  health  data  to 
determine  the  relative  toxicity  of  these 
organic  HAP  substitutes  and.therefore. 
does  not  want  to  establish  a  requirement 
that  would  encourage  their  use  as 
substitutes  in  coatings.  Since  these 
potential  substitutes  are  also  VOC,  the 
proposed  standards  would  limit  both 
organic  HAP  and  VOC  content,  rather 
than  organic  HAP  only.  The  effect  of 
this  dual  limit  will  be  to  reduce  Ihe  total 
amount  of  organic  emissions  from 
coating  operations,  eliminate  the  use  of 
the  few  very  high  organic  HAP  content 
primers  and  topcoats,  and  establish  a 
cap  on  the  organic  HAP  content  of 
primers  and  topcoats  that  will  be 
developed  in  the  future. 

The  organic  HAP  and  VOC  limits 
were  determined  by  ranking  the 
facilities  that  reported  usage  of  primers 
or  topcoats  from  the  lowest  to  the 
highest  weighted  average  VOC  content 
of  all  primers  or  topcoats  used  at  the 
facility.  The  weighted  average  VOC 
content  that  represented  the  average  of 
the  be.st  12  percent  was  selected  as  the 
VOC  limit.  This  value  was  350  g/I  (2.9 
lb/gal)  for  primers  and  420  g/1  (3.5  lb/ 
gal)  for  topcoats.  As  discussed  earlier, 
the  limited  data  available  to  the  EPA 
indicate  that  organic  HAP  content  is 
typically  lower  than  VOC  content. 
f^owever,  no  reasonable  limit  could  be 
identified.  Therefore,  the  EPA  is 
proposing  an  organic  HAP  contenl  limit 
at  the  same  level  as  for  VOC.  The 
proposed  limits  for  organic  HAP  are. 
therefore.  350  g/1  (2.9  Ib.'ga!)  for  primers 
and  420  g/1  (35  ib/ga!)  for  topcoats. 

The  section  114  questionnai-'e 
responses  showed  that  the  inorganic 
HAP  emissions  from  nearly  all  primer 
and  topcoat  application  optrations  were 
controlled  by  dry  particulate  filters  or 
waterwash  spray  booths.  Smce  no  other 
technology  was  identified  thm  tan  he 
used  to  control  inorganic  HAP 
e.missions.  the  use  of  filters  and 
waterwash  was  adopted  as  the  MACT 
floor. 


•T  Depainting  Operation 

The  information  obtained  on 
depainting  operations  showed  Ihe 
pervasive  use  of  organic  HAP- 
containing  chemical  strippers  lo  remove 


paint.  However,  information  was  also 
obtained  showing  that  manv  aerospace 
depainting  operations  are  using 
alternative  methods  that  do  not  utilize 
organic  HAP.  including  organic  HAP- 
free  chemical  strippers  and  dr\^  media 
blasting  techniques.  The  information 
also  showed  that  not  all  commercial 
aerospace  vehicles  are  fully  coated.  In 
these  instances,  the  amount  of  organic 
HAP  emissions  from  depainting  is  less 
than  it  would  be  if  the  same  vehicle 
were  fully  coated. 

The  quantity  of  organic  HAP 
emissions  from  depainting  operations  at 
several  commercial  rework  facilities  was 
readily  available.  However,  very  limited 
emissions  data  were  obtained  through 
the  section  114  questionnaire  respo.nses 
for  military  aircraft  depainting 
operations.  The  EPA  considered  several 
parameters  to  establish  which  facilities 
were  the  best  performing  ones.  The  most 
simple  method  would  be  to  determine 
the  pounds  of  organic  HAP  emissions 
per  aircraft.  This  would  not,  however, 
take  into  account  the  difference  in  outer 
.surface  area  from  one  model  of  aircraft 
lo  another  and.  hence,  the  difference  in 
stripper  volume  required  for  each 
aircraft.  Another  basis  would  be  lo    ' 
determine  the  organic  HAP  emissions 
per  square  foot  of  outer  surface  area 
actually  painted.  This  method  would 
not  di.stinguish  between  the  total 
emissions  for  stripping  an  aircraft  thtt 
has  only  a  portion  of  the  outer  surface 
area  painted,  and  the  total  emissions  for 
•stripping  the  same  aircraft  with  the 
entire  outer  surface  area  painted. 
Therefore,  both  methods  were  rejected. 

Another  basis  for  determining  the  hesi 
performing  operations  relates  the 
pounds  of  organic  HAP  emissions  to  the 
total  outer  surface  area  of  the  aircraft. 
This  effectively  takes  into  account  the 
effectiveness  of  all  methods  used  to 
depaini  aerospace  vehicles  and 
distinguishes  the  lower  emissions 
achieved  when  only  a  portion  of  the 
outer  sur.^ace  area  is  painted  from  th-^ 
emissions  when  a  larger  portion  is 
painted.  liowever,  insufficient  drta 
were  obtained  through  the  seclion  114 
questionnaire  responses  to  develop  ar. 
emission  rate  for  militarv-  aircraft 
ilepainting  operations. 

A  fourth  consideration  was  to  identifv 
the  basic  techniques  being  -jsed  and 
rank  them  according  to  their  relative 
effectiveness  in  reducing  organic  HAP 
emissions.  The  EPA  elected  to  use  th;s 
as  the  measure  for  identifying  ihe  bt-.-^t 
performing  facilities.  The'differtrt 
depainting  techniques  were  arso 
evaluated  as  to  their  applicsbility 
throughout  the  industry. 

Three  basic  depainting  techniques  a.-e 
used  by  the  facilities  for  which  the  T.r.\ 
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has  informatio.i:  Methylent  chloride 
based  chemical  strippers,  c  leinical 
strippers  that  contain  no  or  ;anic  HAP. 
and  blasting  methods.  {A!tl  ough 
blasting  methods  are  very  e  fective  in 
reduciag  and  e.ssentially  eli  -ninating 
orgt-'nic  R,\P  emissions  fror  i  deptainting 
operations,  they  do  produc(  particulate 
inorganic  HAP  emissions.  I  ovvever, 
these  emissions  are  typicalU-  vvell- 
controlied  with  particulate  liters, 
which  are  ahnost  alwRvs  in  egral  to  the 
blasting  systems.  In  additio  i.  the 
proposed  standards  would  ;  equire  such 
control  on  inorganic  HAP  e  nissions,  as 
discussed  in  section  II. B.  of  this 
preamble.) 

Based  on  section  114  queitionnaires. 
site  visits,  and  information  )rovided  by 
the  industry,  the  EPA  has  \:  formation 
on  depainting  methods  at  2  I  facilities. 
Of  these  facilities,  14  were  i  dentified  as 
losing  either  a  blasting  meth  jd  (i.e.. 
wheat  starch  or  plastic  med  a)  or 
chemical  sL'ippers  that  coni  ain  no 
organic  HAP. 

The  EPA  then  determinec  the  aircraft 
models  being  stripped  at  ea^  ;h  of  these 
14  facilities.  This  analysis  s  lowed  that 
militar>'  fighters  and  transpi  irts,  military 
and  commercial  helicopters ,  civil 
aircraft,  and  nearly  all  mod(  Is  of 
commercial  airliners  are  cu:  rently  being 
stripped  with  one  or  more  c  f  these  non- 
HAP  methods.  Given  the  w\  de 
applicability  of  these  processes 
throughout  the  industry,  th«  EPA 
determined  the  MACT  floor  to  be 
equivalent  to  the  use  of  either  media 
blasting  or  chemical  strippe  rs  that  do 
not  contain  organic  HAP. 

This  analysis  also  showec .  however, 
that  some  organic  HAP  emi:  sions  from 
db'painting  still  occurred  at  acilities 
using  blast  methods  or  clier  lical 
strippers  that  contain  no  oq  anic  HAP. 
Th's  is  due  to  the  fact  that  c  jrtain  parts 
(e.g..  wing  flaps,  engine  nac  >!Ies.  and 
radomes)  are  removed  from  the  aircraft 
and  depainted  separately.  T  lis  is 
primarily  due  to  the  fragile  lature  or 
specific  depainting  needs  o  these  parts. 
Due  to  the  wide  range  of  pa  ts  renvoved 
and  the  inconsistency  in  th«  tvpf  of 
parts  removed  from  one  mo  lei  of 
aircraft  to  another,  the  appl.  [^ability  of 
using  blast  techniques  or  ch  jmica! 
strippers  that  contain  no  or<  ani;:  HAP 
on  the.se  parts  could  not  be  leterrrined. 
Con.sequently.  these  pans  ai  e  exempted 
from  the  propo'^d  standard  ;. 

In  addition,  the  EPA  detei  mined  ;hat 
a  small  portion  of  the  aircra  t  cannot  bo 
stripped  with  blasting  meth  )ds.  For 
example,  some  areas  of  the  <  ircraft  are 
masked  to  prevent  intrusion  of  the  blast 
media.  The  edge  of  the  masl  ing  will 


often  t:over  coated  areas  anc 


prevent  the  blasting  media  f  om 


thus. 


removing  the  coating  from  these  areas. 
This  coating  must  then  be  removed 
(referred  to  as  spot  stripping),  usually 
with  an  organic  H.\P-containing 
chemacal  strippt* r.  Another  example  of 
spot  stripping  is  the  removal  of  coatings 
from  a  small  area  of  the  outer  surface  of 
the  aircraft  in  order  to  perform  testing 
and  inspection  of  the  tiare  metal.  Also, 
blasting  methods  may  have  difficulty 
removing  some  decals.  Consequently, 
organic  HAP  solvents  may  be  used  to 
soften  or  remove  these  decals.  For  these 
reasons,  exemptions  for  spot  stripping 
and  decal  removal  are  necessary  in 
crder  to  allow  the  use  of  blast 
depainting  methods  to  meet  the 
proposed  standards. 

Tne  EPA  did,  however,  seek  to  limit 
the  amount  of  organic  HAP-containing 
chemical  strippers  used  for  radome, 
parts  and  spot  stripping  and  decal 
removal.  Data  provided  in  the  section 
114  questionnaire  responses  were  used 
to  establish  the  amount  of  stripper  used 
for  these  operations.  Data  were  not 
available  for  radome  and  parts 
depainting;  however,  usage  of 'jhemical 
strippers  for  spot  stripping  and  decal 
removal  was  available  from  commercial 
airlines  for  a  limited  number  of  aircraft 
types.  Since  information  was  not 
available  for  all  aircraft  types,  the 
stripper  usage  for  the  largest  com.mercial 
aircraft  was  used  as  the  basis  for  the 
usage  exemption. 

Tne  usage  information  was.  however, 
limited  to  commercial  aircraft.  Military 
sources  within  the  aerospace  industry' 
pj-ovided  additional  data  to  the  EPA  that 
established  a  technical  justification  for  a 
higher  usage  limitation  for  militarv' 
aircraft.  This  information  was  used  as 
the  basis  for  the  usage  limitation  for 
spot  stripping  and  deca!  remova!  for 
military  aircraft. 

1  he  section  114  questionnaire 
responses  s{.  .-ved  that  all  facilities  (7 
respondent.s)  that  use  media  blasting  to 
depaint  use  either  dry  particulate  filters 
or  baghouses  to  control  particulate 
emissions  fro.m  blast  depainting 
methods.  While  electrostatic 
precipitators  were  identified  as  a 
po.'^sible  control  technology,  the  cos:  of 
the  precipitators  was  believed  to  be 
co.isiderably  higher  than  the  filtration 
methods  already  in  uc-e.  Therefore, 
particuiat?  Titers  and  baghouses  were 
used  as  th*;  basis  for  developing  the 
M.\CT  floor  for  operations  that  u.se 
media  blasting. 

4.  Chemical  Milling  Maskant 
.Application  Operation 

Not  all  aerospace  facilities  perform 
chemical  milling  maskant  operations.  Of 
those  responding  to  the  section  114 
request,  twelve  reported  chemical 


milling  operations.  To  identify  the  best 
performing  twelve  percent  of  the 
sources,  the  emission  rate  for  each 
source  was  calculated  by  dividing  the 
organic  HAP  en-.issions  by  the  total 
usage  of  chemical  milling  masknnts  to 
obtain  poinds  of  organic  HAP  emitted 
per  gallon  of  chemical  milling  maskant 
(less  water)  as  applied.  The  emissions 
value  took  into  account  control 
m.easures  such  as  carbon  adsorbers  or 
waterbome  chemical  milling  maskants. 
The  sources  were  then  ranked  from  tlie 
lowest  emission  rate  to  the  highest. 

For  this  ope.'ution,  the  best 
performing  12  percent  of  the  sources  is 
represented  by  the  two  sources  with  the 
lowest  emission  rates.  One  of  these 
sources  utilized  a  carbon  adsorber  to 
abate  the  emissions  from  a  solvent- 
based  chemical  milling  maskant.  The 
other  source  utilized  a  waterborne 
chemical  milling  maskant  with  no 
abatement.  Each  of  these  two  facilities 
had  the  same  organic  HAP  emission  rate 
of  1.3  lb/gal.  Therefore,  this  was 
selected  to  represent  the  MACT  floor. 

5.  Handling  and  Storage  of  Waste 

Based  on  the  section  114 
questionnaire  responses,  181  non- 
wastewater  waste  streams  were 
reported.  Ever>  stream  was  controlled 
by  housekeeping  measures  such  as 
keeping  the  waste  material  in  closed 
drums.  Thus,  housekeeping  measures 
were  established  as  the  MACT  floor  for 
handling  and  storage  of  waste. 

While  no  data  were  available  for  the 
effect  on  emissions  from  the 
housekeeping  measures,  it  is  expected 
that  ifemissions  will  be  reduced  based  on 
the  data  from  California  facilities  for 
keeping  cleaning  solvents  in  closed 
containers.  Consequently,  housekeeping 
measures  were  used  as  the  basis  for  the 
proposed  standard. 

In  addition,  existing  RCR,-\ 
regulations  govern  handling  and  storage 
practices  for  certain  types  of  w-astes. 
Since  the  EPA  did  .not  want  to  create  a 
situation  where  possible  conflicts  with 
the  RCRA  regulations  could  arise,  the 
proposed  rule  exempts  wastes  covered 
under  the  RCRA  regulations. 

F.  Selection  of  thp  Format  of  the 
Proposed  Rule 

Several  formats  could  be  used  to 
impienient  the  coritro!  te<^hniques 
selected  as  the  basis  for  the  proposed 
standards.  Section  112(d)  of  the  Act 
requires  that  emission  standards  for 
control  of  HAP  be  prescril*ed  unless,  in 
the  judgment  of  the  Administrator,  it  is 
not  feasible  to  prescribe  or  enforce 
emission  standards.  Section  112(h)  of 
the  Act  defines  two  conditions  under 
which  it  is  not  feasible  to  prescribe  or 


Federal  Register  /  Vol.  59.  No.  107  /  Monday.  June  6.  1994  /  Proposed  Rules 


29243 


to  enforce  emission  standards.  Tlieso 
conditions  are:  (1)  If  the  HAP  cannot  be 
emitted  through  a  conveyance  device  or 
(2)  if  the  appHcation  of  measurement 
methodology  to  a  particular  class  of 
sources  is  not  practicable  due  to 
technological  or  economic  limitations.  If 
e.mission  standards  are  not  feasible  to 
prescribe  or  enforce,  then  the 
Administrator  may  instead  promulgate 
f'qiiipment,  work  practice,  design  or 
operational  standards,  or  a  combinatjon 
thereof. 


would  ensure  a  minimum  of  organic 
HAP  emissions  from  leaks  was  an 
operational  standard  that  required  leaks 
to  be  repaired  within  a  certain  amount 
of  lime. 


1.  Cleaning  Operation 

The  cleaning  operation  for  which  the 
EPA  is  proposing  standards  omits  a 
vai-iety  of  organic  HAP.  For  many  of 
lliese  organic  HAP,  emission 
measurement  methods  either  do  not 
exist  or  would  be  very  expensive  to 
implement.  In  addition,  tiie  nature  of 
some  cleaning  operations  (e.g.,  hand- 
wipe  cleaning)  makes  collection  through 
a  conveyance  device  difficult  if  not 
impossible.  Therefore,  the  EPA 
dftormined  that  emission  standards  mo 
not  feasible  for  these  operations. 

The  EPA  then  considered  design, 
••quipment,  work  practice,  and 
operational  standards  for  these 
operations.  The  EPA  examined  the 
Clalifomia  regulations,  which  had  be.-n 
<ii;terniined  to  represent  the  floor  level 
of  control,  to  identify  the  specific  types 
of  measures  adopted  for  hand-wipe 
cleaning,  flush  cleaning,  ajid  spray  guu 
cleaning.  An  analysis  by  the  EPA  of  the 
aerospace  facilities'  data  showed  that 
facilities  subject  to  the  California 
n?qviiri;menls  emitted  appro.ximat.ily  48 
percent  less  organic  HAP  from  their 
«)perations  than  non-California 
operations  in  ozone  nonattainmont 
areas.  The  EPA  cone  luded  that  the 
fonnats  of  the  Californid  mgulations  are 
effective  in  providing  quantifiable  and 
acliiev  ai.ije  emission  reductions. 
Therefnro,  the  same  fonnats  are  being 
pr()pos(!d  for  the  NESHAP  as  follows:  (1) 
For  hand-wipe  cleaning  operations,  use 
of  solvents  that  conform  to  the  approved 
composition  list  or  vapor  pressure 
limits,  and  housekeeping  moasunjs,  (2) 
for  spray  gun  cleaning,  an  equipment 
standard  and  housekeeping  measures, 
and  (3)  for  flush  cleaning,  housekeeping 
measures. 

The  EPA  is  also  proposing  standards 
to  limit  the  organic  HAP  emissions  that 
may  occur  from  leaks  from  enclosed 
spray  gun  cleaners.  A  format  based  on 
emission  limits  was  not  possible,  since 
there  were  no  data  to  determine  the 
emissions  from  leaks.  Also,  no  design, 
equipnjent.  or  work  practice  sfimdards 
were  identified  that  would  prevent  leaks 
from  occurring.  Consequently,  the  EPA 
determined  that  the  only  format  that 


2.  Primer  and  Topcoat  Application 
Operations 

Ihc  formats  selected  by  the  EPA  for 
the  proposed  organic  HAP  emission 
limits  for  primer  and  topcoat 
.-ipplicalion  operations  are:  (1)  A 
limitation  on  both  the  VOCand  organic 
HAP  content,  (2)  a  percent  reduction 
and  performance  standard  for  control 
flevice.s.  and  (3)  an  equipment  standard 
for  the  application  of  primers  and 
topcoats. 

The  EPA  considered  a  format  based 
on  actual  emissions  from  the  primer  and 
topcoat  application  operations. 
However,  the  EPA  has  information  that 
many  larger  facilities  have  several 
hundred  spray  booths  in  which  primer 
or  topcoat  application  operations  could 
take  place.  Monitoring  of  that  many 
individual  emission  sources  would  not 
be  feasible  for  eillier  the  facility  or  for 
enforcement  of  the  .standards  by  the 
EPA  or  state  agencies.  In  addition, 
actual  emissions  would  have  to  be 
linked  to  the  production  rate  and  the 
product  produced  at  the  facility.  The 
EPA  does  not  have  adequate  data  to 
quantify  emissions  based  on  production 
or  the  product  produced.  Therefore,  the 
EPA  rejected  this  format. 

The  EFA  then  considered  a  limitation 
on  the  organic  HAP  and  VOC  content 
(mass  of  organic  HAP  and  V(X:  per  unit 
volume)  ofcoafing  as  applied.  This 
format  woidd  essentially  impose  an 
(mission  limitation  on  each  source,  but 
allow  flexibility  in  the  manner  of 
compliance.  Ea«:h  source  would  have 
the  choice  of  using  compliant  coatings 
and  averaging  between  conviiliant  and 
non-compliant  coatings.  This  format 
will  reduce  the  amount  of  total  organics. 
is  easily  enforced  with  Method  24  for 
VOC  content  and  manufacturer's  data 
for  organic  HAP  content,  and  will  cap 
the  total  amount  of  organic  HAP  that  a 
primer  or  topcoat  can  contain. 

The  EPA  is  also  allowing  the  use  of 
control  devices  to  reduce  organic  HAP 
and  VOC  emissions  from  primer  end 
topcoat  application  operations.  The 
format  of  the  standards  must  ensure  that 
as  much  of  the  emissions  as  practicable 
are  being  controlled.  The  EPA  chose  a 
format  that  specifies  the  overall  control 
efficiency  (capture  efficiency  multiplied 
by  the  removal  efficiency)  because 
overall  control  efficiency  is  the  best 
representation  of  the  control 
effectiveness  of  control  devices.  It  is 
al.so  easily  enforceable  since  the  EPA 


has  published  tost  methods  for  both 
raptur"  and  removal  efficiency. 

The  EPA  is  proposing  to  set  an 
equipment  standard  to  reduce  HAP 
emissions  from  the  application  of 
primers  and  topcoats.  This  format 
requires  die  use  of  certain  specified 
coating  application  equipment  or 
coating  methods  that  result  in  higher 
transfer  efficiencies  than  conventional 
spray  equipment,  thus  reducing 
emissions.  This  format  allows  facili'ios 
the  flexibility  to  choose  the  mothod  of 
application  most  appropriate  to  the 
coating  and  substrate  being  coated. 
The  EPA  first  considered  the  data 
presented  in  the  section  114 
questionnaire  responses  to  delennine 
the  format  of  the  standards  for  inon;anir 
HAP  emissions  from  primers  and 
topcoats.  The  level  of  control  (oxpn«.Sf>d 
iis  a  percentage)  of  dry  particulate  filters 
and  waterwash  spray  booths  was 
report'ul  in  the  section  114 
questionnaire  responses.  FIow(:V«!r.  th»^ 
basis  for  the  reported  control  efficiency 
was  primarily  engineering  judgement 
and  manufacturer's  data,  which  could 
not  be  verified  Uirough  standardized 
testing.  While  the  Act  specifies  that 
emission  standards  be  developed 
whenever  possible,  the  EFA  det.>nnfm-d 
that  the  available  data  were  not  of 
sufficient  quality  to  develop  such  a 
standard. 

The  EPA  then  considered  an 
equipment  standard  that  descrilnnl 
physical  characteristics  of  high 
<'fficiency  particulate  filters  and 
waterwash  systems.  However,  dui-  to  ifu- 
number  of  different  filter  and  walenvash 
systems  and  variety  of  designs  avail.iblo. 
no  concise  description  could  be 
developed. 

The  tl^A  then  developed  a  format  that 
specified  lh«t  all  primer  and  topcoat 
application  operations  must  bo 
conducted  in  a  ventilated  booth  or 
h.ingar  equipp«'d  with  filters  or 
waterwa.sh  systems.  The  selection  o\  thf. 
actual  filters  and  waterwash  svstnms 
would  bo  left  to  the  individual  fai:ililj.'K 

3.  Depainling  Operation 

The  demonstrated  technologic-s  for 
depainting  that  represent  the  best 
performing  12  percent  of  sources  arc 
blast  methods  (e.g..  plastic  medin  and 
wheat  starch  blasting)  and  chemical 
strippors  that  contain  no  organic  HAI' 
The  EFA  considered  an  operational 
format  for  the  proposed  standards  that 
would  r.:quire  one  of  these  methods  to 
he.  used.  However,  many  other 
alternative  depainting  methods  arc 
under  development  that  have  the 
potential  to  reduce  organic  HAF 
emissions  as  effectively  as  blasting  oi 
«:henncal  strippers  that  contain  no 
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While  spot  stripping  an 
n  inoval  have  been  exemp 
proposed  standards,  the 
selecting  the  formal  of  the 
intends  to  limit  the  use  of 
containing  stripper  to  the 
amount  necessary.  The  El^ 
limitation  on  the  annual 
(in  gallons)  of  organic  H, 
strioper  used  per  aircraft 

Tne  format  for  the 
for  inorganic  HAP  emissi 
depainting  operations  was 
from  the  section  1 14  quest 
responses.  The  seven 
n?ported  blast  depainting 
were  ranked  according  to 
efficiency  of  the  nitration 
(particulate  filters  or  bagl 
control  particulate 
performing  12  percent  of 
are  represented  by  the  one 
the  highest  control  efficier  : 
facility  achieved  a  reporte< 
efOciency  of  93  percent  an 
to  represent  the  MACT  flodr 

The  control  efficiency  d<  ta  reported 
in  the  section  1 14  questi 
responses  consisted  of  eng 
judgement  estimates  and  i 
obtained  from  the  filter 
No  test  data  were  reported, 
lack  of  quantifiable  test 
requesting  comments  on 
percent  level  of  control  re 
demonstrated  level  of  tec 
control  of  particulate 
blast  depainting.  These  coiiiments 
should  contain  a  technical  ustification. 
including  test  data  where  f  ossible,  for 
any  recommended  level  of  control. 

4.  Chemical  Milling  Maska  it 
Application  Operation 

An  emission  limitation 
mass  of  organic  HAP  and 
volume  applied  was  select*  d 
chemical  milling  maskants 
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essentially  two  means  of  complying 
with  the  proposed  standards:  (1) 
Solvent-based  chemical  milling  maskant 
with  a  carbon  adsorber  to  reduce 
emissions  or  (2)  a  waterborne  chemical 
milling  maskant  with  an  organic  HAP 
content  equal  to  or  less  than  the 
prcposel  standard.  This  fornsat  allows 
fat-ilities  to  choose  either  method  (or 
develop  an  equivalent  method)  without 
giving  preference  to  either  solvent-based 
or  waterborne  chemical  milling 
maskants. 

5.  Handling  anc'  Storage  of  Waste 

Th.e  rationale  for  the  format  of  the 
proposed  standards  for  handling  and 
storage  of  waste  is  essentially  the  same 
as  that  for  housekeeping  measures  for 
cleaning  solvents.  Since  no  data  were 
available  to  establish  an  emission 
limitation  and  control  equipment  was 
not  technically  feasible,  a  work  practice 
format  requiring  housekeeping  measures 
was  selected  as  the  most  appropriate 
means  of  reducing  emissions. 

G.  Selpction  of  Emission  Test  Methods 
and  Monitoring  Rffquirements 

1.  Emission  Test  Methods 

In  addition  to  the  specific  test 
methods  described  below  for  each 
affected  source,  the  proposed  rule 
adopts  the  provisions  specified  in  §  63.7 
of  the  General  Provisions,  40  CFR  part 
63.  subpart  A.» 

a.  Cleaning  operation.  For  hand-wipe 
cleaning,  the  proposed  standards  would 
allow  owners  or  operators  to  use  either 
a  cleaning  solvent  that  confonns  to  an 
approved  composition  list  or  a  cleaning 
solvent  with  a  vapor  pressure  less  than 
or  equal  to  45  mm  Hg.  Procedures  are, 
therefore,  ntK:essar>'  for  determining 
whether  a  cleaning  solvent  conforms  to 
the  approve^d-romposition  list  or  meets 
the  vapor  pressure  limitation. 

The  other  jiortion  of  the  proposed 
standards  for  cleaning  operations 
(including  spray  gun  cleaning)  includes 
housekeeping  measures,  equipment 
standards,  or  work  practice  standards, 
for  which  no  test  methods  or  proco<lures 
are  required  to  demonstrate  compliance. 

Those  facilities  that  use  cleaning 
solvents  that  conform  to  the  approved 
composition  list  would  have  to 
demonstrate  how  the  solvents  comply. 
The  EPA  is  proposing  that  data  supplied 
by  the  manufacturer  of  the  cleaning 
solvent  be  used  to  show  compliance. 
The  data  must  show  all  components  of 
the  cleaning  solvent  and  demonstrate 
that  one  of  the  approved  composition 
definitions  is  met. 

To  determine  the  composite  vapor 
pressure  of  a  cleaning  solvent,  the  EPA 
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is  proposing  that  for  single-component 
cleaning  solvents  data  supplied  by  the 
manufacturer  or  from  standard 
engineering  reference  texts  be  used. 
This  information  is  readily  available 
and.  for  single  con>ponent  cleaning 
solvents,  should  be  readily  acceptable. 

For  multi-comnonent  cfeaning 
solvents,  it  is  necei;sary  to  deierniine  the 
composite  vapor  pressure  of  the 
cleaning  solvent.  This  roqujrrs 
determining  the  amount  of  each  organic 
compound  in  the  cleaning  solvent  and 
each  one's  vapor  pressure.  Once  these 
are  known,  then  a  procedure  to  combine 
the  information  must  be  ioiloued  to 
calculate  the  composite  vapor  pressure. 

The  EPA  is  proposing  that  gas 
chromatographic  analysis,  following  tlie 
procedures  outlined  in  E  260-fi5,  be 
used  to  quantify  the  amount  of  each 
organic  compound.  The  vapor  pressure » 
of  each  organic  compound  would  then 
be  determined,  again,  either  by  the 
manufacturer's  data  or  from  standard 
engineering  reference  texts,  as  discussed 
above.  For  combining  these  data  to 
calculate  the  composite  vapor  pressure, 
the  EPA  is  proposing  that  the  blend  be 
assumed  to  be  an  ideal  solution  where 
Raoulfs  law  applies.  While  more 
accurate  methods  are  available,  the  cost 
and  time  to  conduct  those  methods  and 
the  small  gain  in  accuracy  are  not 
justifiable  when  compared  to  the  ease  of 
calculating  composite  vapor  pressure 
assuming  an  ideal  solution  where 
Raouil's  laiv  applies.  Farther,  the 
composite  vapor  pressure  of  any  blend 
changes  with  the  conditions  under 
which  it  is  applied.  This  normal 
variability  would  cause  some  cleaning 
solvents  to  meet  the  composite  vapor 
limit  under  certain  conditions,  but  not 
others,  if  the  vapor  pressure  te.st 
methods  were  used  instead  of  the 
calculation. 

b.  Printer  and  topcoat  applirnfion 
operations.  One  part  of  the  propo.sed 
standards  for  primer  and  topcoat 
application  operations  requires  the  use 
of  specified  hi|^h  transfer  efficiency 
application  eouipm.ent,  or  equivalent. 

As  long  as  tnis  equipment  isinstalltul, 
operated,  and  maintained  according  to 
manufacturer's  specifications,  it  should 
perform  with  high  transfer  efficiency. 
Therefore,  the  EPA  is  not  proposing  anv 
test  methods  or  procedures  for  this  part 
of  the  primer  and  topcoat  standards. 

Owners  or  operators  who  want  to  use 
application  equipment  otlicr  than  that 
specified  in  the  proposed  rule  must 
demonstrate  that  it  is  equivalent  in 
reducing  organic  HAP  and  VOC 
emissions.  To  make  an  equivalency 
determination,  the  owner  or  operator 
must  demonstrate  that  the  organic  HAP 
and  \'Or.  emissions  generated  by  the 
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alternative  method  are  equal  to  or  less 
than  the  emissions  generated  by  HVLP 
or  electrostatic  spray  guns  under  the 
actual  production  conditions  in  which 
the  alternative  method  is  intended  to  be 
used.  This  level  of  emissions  is 
equivalent  to  the  emissions 
demonstrated  by  California  facilities 
that  are  subject  to  similar  rules. 

Before  implementing  the  alternative 
application  method,  the  facility  must 
determine  the  organic  HAP  and  VOC 
emissions  that  were  generated  by  the 
process  over  the  90-day  period 
immediately  preceding  the 
implementation  of  the  alternative 
application  method.  During  this  initial 
90-day  period,  only  HVLP  or 
electrostatic  spray  guns  could  be  used. 
These  emissions  would  be  compared  to 
the  organic  HAP  and  VOC  emissions 
generated  by  the  same  process  using  the 
alternative  application  method  to  coat 
an  equivalent  amount  of  parts  and 
assemblies  as  coated  during  the  initial 
9G-day  period  using  identical  coatings. 
The  organic  HAP  and  VOC  emissions 
generated  during  the  use  of  the 
alternative  application  method  must  be 
equal  to  or  less  than  the  emissions 
generated  during  the  initial  90-day 
period. 

In  determining  compliance  with  the 
organic  HAP  and  VOC  content  levels,  an 
owner  or  operator  would  have  the 
flexibility  to  use  compliant  coalings  or 
to  average  uncontrolled  compliant  and 
non-compliant  coatings.  (Averaging 
between  primers  and  topcoats  would 
not  be  allowed,  nor  would  averaging 
between  controlled  and  uncontrolled 
coatings.)  Test  methods  and  procedures 
are.  therefore,  net  essary  to  detennine 
the  organic  HAP  and  VOC  content  of 
each  primer  and  topcoat  as  appUed. 

The  EPA  11,  proposing  that  Method  24 
be  used  f.-)r  determining  the  VOC 
content.  This  is  a  Icng-standing  method 
for  such  determinations.  Sources  may. 
at  their  discretion,  use  manufa(,-turer  s 
d;i!a  for  determining  the  VOC  cfmt.-nf 
rather  th;<n  Method  24.  However,  if 
thereis  found  to  be  a  differente  in  the 
VOC  content  as  determined  from  Ihe 
manufacturer's  data  and  that 
determined  using  Method  24,  then  the 
value  obtained  using  Method  24  v.-ill 
always  take  precedence  in  compliance 
determinations.  Since  there  are  no 
generally  available  methods  for  testing 
organic  HAP  content,  the  EPA  is 
propusi.ng  that  the  organic  HAP  content 
level  be  determined  by  each  facility 
based  on  the  formulation  of  each 
co;!ting.  The  formulation  data  would  be 
supplied  to  the  facility  by  the  coating 
manufacturer.  This  would  reduce  the 
burden  to  the  industry  and  promote 
consistent  identification  of  the  total 


organic  HAP  content  among  all  users. 
Several  coating  manufacturers  have 
indicated  to  the  EPA  that  they  are 
willing  to  supply  such  information. 

As  noted  above,  the  proposed 
standards  would  require  the  organic 
HAP  contents  to  be  determined  on  a 
"less  water  as  applied"  basis  and  VOC 
contents  on  a  "less  water  and  e.xempt 
solvents  as  applied"  basis.  Thus,  unless 
the  coating  is  appUed  as  received, 
procedures  must  be  adopted  to  change 
•as  received"  organic  HAP  and  VOC 
content  levels  to  "as  applied"  levels. 
This  could  be  accomplished  by 
analyzing  a  sample  of  the  coating  as 
applied  using  Method  24  or  through  a 
calculation.  The  calculations  to  do  this 
are  well  known  and  established  (see  A 
Guideline  for  Surface  Coating 
Calculations,  EPA-340/1-86-016,  July 
1986)  and,  thus,  the  EPA  did  not 
consider  it  necessary  to  include  the 
basic  calculation  formulas  in  the 
proposed  rule.  A  determination  of  what 
is  added  to  the  cAating  before  it  is 
apphed  mu.st  be  made  so  that  the  "as 
applied"  levels  can  be  calculated.  The 
EPA  is  proposing  that  each  owner  or 
operator  make  such  determinations  on 
the  basis  of  records  kept  at  the  facility. 
These  are  records  that  will  be  required 
by  Ihe  proposed  rule  and  will  be  readily 
available  to  the  owner  or  operator  for 
m.aking  the  necessary  calculations.  The 
pertinent  information  (i.e.,  density, 
organic  HAP  content,  and  VOC  content) 
of  the  additives  would  be  based  on 
manufacturer  supplied  iiifonnation.  If 
that  information  is  not  available,  then 
the  ov\  ner  or  operator  would  be  required 
to  develop  a  proceduie  for  determining 
the  missing  information  for  approval  by 
the  Administrator. 

Since  the  proposed  standards  fur 
organic  HAl'  and  VOC  content  levels 
would  allow  each  owner  or  operator  to 
average  organic  HAP  or  VOC  content 
levels  across  uncontrolled  primers  and 
across  uncontrolled  topcoats,  the 
procedures  provide  Ihe  necessary 
formulas  to  calculate  the  volume- 
weighted  average  organic  HAP  or  VOC 
across  all  primers  or  topcoats.  For 
compliant  coatings,  the  EPA  is 
proposing  less  complicated  procedures 
for  demonstrating  compliance.  This  is 
appropriate  because  each  coaling  by 
itself  as  applied  meets  the  organic  HAP 
(or  VOC)  content  level,  and  daily 
calculations  of  the  volume-weighted 
average  HAP  and  VOC  content  as 
applied  are  not  necessary.  The  proposed 
rule  does,  however,  require  monthly 
determination  of  usage  and  HAP  and 
VOC  content  as  applied. 

If  control  devices  (e.g.,  incinerators, 
carbon  adsorbers)  are  used,  the 
proposed  standards  require  them  to 


achieve  an  overall  control  efficiency  of 
at  least  81  percent.  For  control  devices 
other  than  carbon  adsorbers,  it  is 
necessary,  therefore,  to  identify  the 
capture  efficiency  of  the  capture  system, 
the  destruction  efficiency  of  the  control 
device,  and.  where  feasible,  operational 
parameters  that  would  be  monitored  to 
ensure  continuous  comphance.  The 
proposed  standards  also  include 
provisions  for  determining  the  capture 
and  removal  efficiencies.  The  test 
methods  and  procedines  being  proposed 
for  determining  the  capture  and  removal 
efficiencies  are  those  that  are  typical  for 
control  devices. 

The  EPA  is  proposing  that  capture 
efficiency  be  determined  by  one  of  two 
methods  depending  on  whether  the 
capture  system  is  totally  enclosed  or 
not.  A  total  enclosure  would  be  verified 
according  to  the  provisions  specified  in 
§  52.741 ,  appendix  B,  Procedure  T  of  40 
CFR  part  52  (and,  thus  would  have  a 
capture  efficiency  of  100  percent).  The 
capture  efficiency  of  all  other  sy.stcras 
would  be  determined  according  to  the 
procedures  specified  in 
§  52.74 1  (a)(4)(iii)  of  40  CFR  part  52. 

The  EPA  is  proposing  that  the 
removal  efficiency  of  a  control  device  Iw 
determined  based  on  three  runs,  each 
run  lasting  one  hour.  For  control  of 
organic  compounds.  Method  1  or  l.A  of 
40  CFR  part  60.  appendix  A,  as 
appropriate,  would  be  used  for  scli-ction 
of  Ihe  sampling  sii.es,  and  the  gas 
volumetric  flow  rate  would  be 
determined  using  Methods  2,  2A,  2C,  or 
2D  of  40  CFR  part  60.  appendix  A,  as 
appropriate.  Method  18  of  40  CFR  part 
60,  appendix  A,  would  then  be  usihI  to 
measure  either  TOC  minus  methane  ajid 
ethane  or  total  organic  HAP. 
Alternatively,  any  other  test  method  or 
data  that  has  been  validated  according 
to  the  applii:able  procedures  in  Method 
301  of  40  CiFR  part  63.  appendix  A,  may 
be  used. 

Where  a  carbon  adsorber  is  used,  the 
EI'A  is  proposing  to  use  a  mass  balancj^ 
procedure  for  determining  the  overall 
control  efficiency.  The  proposed  rule 
contains  procedures  as  specified  in  40 
CFR  60.433  for  using  a  mass  balaiice 
approach  that  would  calculate  Ihe 
amount  of  organic  HAP  and  VCK) 
applied  and  the  amount  recovered.  This 
information  would  then  be  used  to 
calculate  the  overall  control  efn(.icn«;y 
of  the  carbon  adsorber. 

In  addition.  Method  309  is  being 
proposed  for  determining  the  numLitrr  t.l 
consecutive  24-hour  periods  in  the 
rolling  material  balance  period  for 
carbon  ad.sorbcrs. 

Each  owner  or  operator  using  a 
control  device  would  be  required  to 
conduct  an  initial  performance  lost.  Fur 
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control  devices  other  than 
adsorbers,  this  test  would 
one-hour  runs.  For  carbon 
test  would  span  the  numb< 
specified  for  the  rolling  m 
period  as  calculated  by  pn 
Method  309.  In  addition 
to  establish,  during  the  initial 
performance  test,  operatin; 
that  would  be  continuous! 
in  order  to  show  continuoi  s 
compliance.  For  incinerate  rs 
catalytic  incinerators,  the 
parameter  would  be  the 
temperature.  Forcatal\1ic 
the  operating  parameters 
temperature  of  the  gas  stream 
immediately  before  and  a 
catalyst  bed.  No  operating 
are  required  to  be  moniton  d 
adsorbers  since  the  materi; 
calculations  provide  a  con 
of  proper  operation. 

c.  Depainting  operation. 
proposed  standards  for  the 
aerospace  vehicles  requirei 
organic  HAP  emissions,  vv 
achieved  through  the  use 
strippers  that  do  not  conta 
HAH  or  the  use  of  non- 
depainting  methods  or  tec 
Since  all  of  the  known  non 
depainting  methods/techn 
contain  any  organic  HAP. 
method  or  procedures  ncecjed 
associated  with  determini 
chemical  stripper  contains 
MAP.  For  the  reasons  notec 
under  the  discussion  on  te 
for  primers  and  topcoats,  f 
proposing  that  the  organic 
be  determined  based  on  in 
supplied  by  the  manufactu 
rhemical  stripper. 

In  order  to  demonstrate 
with  the  organic  HAP-cont 
chemical  stripper  usage  lin 
spot  stripping  and  decal 
source  must  calculate  an  a\ 
usage  per  aircraft.  Since  th 
one  method  to  calculate  th 
(i.e.,  dividing  the  total  gall 
H.AP-containing  chemical 
for  spot  stripping  and  deca 
the  number  of  aircraft  strip 
EPA  is  proposing  to  use  th 
-Jetermine  compliance.  The 
needed  for  this  calculation 
obtained  from  company 

Particulate  inorganic  H.- 
are  generated  by  blast  depa 
methods.  Therefore,  the 
proposing  that  Method  5  o 
bO.  appendix  A,  be  used  to 
the  control  efficiency  of 
filtration  systems  used  on  t 

d.  Chemical  milling  mas 
iipplication  operation.  The 
standards  for  chemical  mil 
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limits  the  organic  HAP  content  to  the 
equivalent  of  160  grams  per  liter  (1.3 
pounds/gallon)  less  water  as  applied 
and  limits  the  VOC  content  to  the 
equivalent  of  160  grams  per  liter  (1.3 
pounds  per  gallon)  less  water  and 
exempt  solvents  as  applied.  In 
determining  compliance  with  the 
organic  H.\P  and  VOC  content  levels,  an 
owner  or  operator  would  have  the 
fiexibility  to  use  compliant  chemical 
milling  maskants  or  averaging 
uncontrolled  compliant  and  non- 
compliant  maskants.  As  for  primers  and 
topcoats,  averaging  uncontrolled  and 
controlled  chemical  milling  maskants 
together  would  be  prohibited.  Test 
methods  and  procedures  are,  therefore, 
necessary  to  determine  the  organic  HAP 
and  VOC  content  of  each  chemical 
milling  maskant  as  applied.  If  control 
devices  are  used,  it  is  also  necessary  to 
determine  the  overall  control  efficiency 
of  the  control  device.  The  test  m.ethods 
selected  and  the  rationale  for  the 
selection  are  identical  to  those 
presented  above  for  primers  and 
topcoats. 

e.  Handlir.g  and  Storage  of  Waste.  For 
those  wastes  subject  to  the  proposed 
rule,  no  test  methods  or  procedures  are 
required  to  demonstrate  compliance 
with  the  proposed  housekeeping 
measures. 

2.  Monitoring  Requirements 

In  accordance  with  paragraph  (a){3)  to 
section  114  of  the  Act,  enhanced 
monitoring  of  stationary  sources  is 
required  to  determine  the  compliance 
status  of  the  sources,  and  whether 
compliance  is  continuous  or 
intermittent.  For  affected  sources 
complying  with  the  proposed  standards 
through  the  use  of  control  devices, 
initial  compliance  is  determined 
through  the  initial  compliance  test,  and 
ongoing  compliance  through  continuous 
monitoring.  The  EPA  has  proposed  the 
parameters  to  be  monitored  for  certain 
types  of  control  devices  now  used  in  the 
industr)'.  The  values  of  these  parameters 
that  correspond  to  compliance  with  the 
proposed  siaialards  are  set  by  the  owner 
or  operator  during  the  initial 
compliance  test.  If  future  monitoring 
indicates  that  control  equipment  is 
operating  outside  of  the  range  of  values 
established  during  the  initial 
performance  test,  then  the  owner  or 
operator  is  out  of  compliance  with  the 
proposed  standards,  except  as  specified 
for  malfunctions  in  §  63.6(e)(3)  of  40 
CFR  part  63,  subpart  A. 'o 

a.  Cleaning  operation.  For  cleaning 
operations,  the  only  portion  of  the 
standards  for  which  monitoring 


jroposed 
ng  maskants 


Mbid 


requirements  are  being  proposed  is  for 
enclosed  spray  gun  cleaner  systems. 
These  systems  are  stationary  sources 
that  have  the  potential  to  emit  organic 
HAP  from  around  ill-fitting  or  worn 
seals  or  from  leaking  pumps  or  piping 
connections.  The  effectiveness  of  these 
systems  thus  depends  on  their  being 
"vapor-tight"  and  that  there  are  no  leaks 
from  the  pumps  or  piping  of  these 
systems.  Therefore,  the  EPA  is 
proposing  that  such  systems  be  visually 
in.spected  for  leaks.  Since  most  of  the 
systems  are  used  to  clean  paint  spray 
guns,  leaks  would  be  easily  spotted  bv 
visual  inspection  as  the  result  of  solvent 
or  paint  residue  escaping  around  the 
source  of  the  leak.  The  EPA  does  not 
believe  that  monitoring  with  leak 
detection  equipment  would  provide  a 
significant  increase,  if  any,  in  the 
detection  of  leaks  from  these  systems. 
Therefore,  the  EPA  is  proposing  to 
require  visual  inspection  only(|c 

The  EPA  then  considered  how 
frequently  the  enclosed  cleaners  should 
be  inspected.  The  EPA  considered  daily, 
weekly,  monthly,  and  yearly 
frequencies.  The  nature  of  the  systems 
being  inspected  is  not  expected  to  result 
in  sudden  failure,  but  rather  failure  due 
to  wear  and  tear.  Thus,  the  EPA 
considered  it  unnecessary  to  require 
daily  or  even  weekly  inspection.  On  the 
other  hand,  one  year  was  considered  too 
long  for  a  leak  to  go  unrepaired. 
Therefore,  the  proposed  standards 
would  require  a  monthly  inspection  of 
the  systems.  The  EPA  believes  that  this 
is  a  reasonable  period  between 
inspections,  without  overburdening  the 
industry  and  not  allowing  leaks  to  go 
unrepaired  for  an  extended  period  of 
time. 

Similarly,  the  proposed  work  practice 
and  equipment  standards  require  that 
containers  used  to  store  solvents  and 
solvent  laden  cloth  and  paper  be  closeii 
when  not  in  operation.  The  EPA  could 
not  identify  any  operating  parametesr 
that  would  monitor  whether  this  was 
being  done.  Nor  could  the  EPA  identify 
a  parameter  to  monitor  when  niomized 
cleaning  is  used.  The  proposed 
standards  require  the  use  of  a  device 
designed  to  capture  the  atomized 
solvent  emissions.  No  monitoring 
parameters  were  identified  ta  indicate 
periods  when  the  device  may  not  bu 
functioning  or  when  it  may  have  been 
removed.  Rather,  the  determination 
would  be  made  during  enforcement 
inspections  as  to  whether  the  proper 
procedures  were  being  followed. 

b.  Primer,  topcoat,  and  chemical 
milling  maskant  application  operations. 
The  proposed  monitoring  requirements 
for  primer,  topcoat,  and  chemical 
milling  maskant  application  operations 
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concern  the  operation  of  control  devices 
that  may  be  used  m  demonstrating 
compliance  with  the  orpanic  HAP 
content  levels.  For  control  devices,  t.he 
parameters  to  be  monitored  are  those 
that  have  been  typically  used  in  other 
standards,  For  example,  where  catalvtic 
mcinerators  are  used  to  control  organii, 
HAP  and  VOC  emissions,  the  proposed 
standards  require  that  the  temperature 
of  the  air  stream  be  monitored 
immediately  before  and  after  the 
catalyst  bed.  The  rationale  for  selecting 
the  various  control  device  parameters  in 
this  proposed  rule  is  long  standing,  and 
for  more  information  see  the  proposal 
notice  for  the  SOCMI  .reactor  processes 
NSPS  (55  FR  26966  through  26969.  June 
29,  1990).  The  EPA  is.  therefore,  simply 
proposing  to  adopt  the  same  monitoring 
parameters  as  have  been  required  for 
previous  standards. 

For  inorganic  HAP  emissions  f.mm 
primers  and  topcoats,  the  proposed 
standards  would  require  the  use  of 
particulate  filters  or  waferwasb  systems. 
Two  parameters  were  identified  that 
could  be  monitored  that  directly  relate 
to  the  performance  of  the  system— air 
now  and  pressure  drop.  The  proposed 
rule,  however,  would  require 
monitoring  of  only  the  pressure  drop 
across  the  filter  or  waterwash  since  the 
air  flow  is  directly  related  to  the 
pressure  drop.  Monitoring  of  both 
parameters  was  considered  to  be 
redundant. 

c.  Depaintmg  opewtion.  The  nature  of 
the  proposed  standards  for  depainting 
operations  is  such  that  no  meaningful 
monitoring  requirement  was  identified 
for  the  proposed  organic  HAP  emission 
standards.  The  organic  HAP  content 
(less  water  as  applied)  of  the  chemical 
strippers  used  must  be  calculated  or 
determined  But  once  identified,  there 
are  no  requirements  concerning  their 
application. 

The  rationale  for  the  pressure  drop 
monitoring  requirements  proposed  for 
inorganic  HAP  emissions  from 
depainting  operations  is  identical  to  that 
for  primers  and  topcoats. 

d.  Handling  and  storage  of  wastp.  For 
those  wastes  subject  to  the  proposed 
rule,  the  EPA  could  not  identify  any 
operating  parameters  that  woul'd 
monitor  whether  housekeeping 
measures  were  being  performed. 
Therefore,  no  monitoring  requirements 
are  being  proposed. 

H.  Selection  of  Recordkeeping  and 
Reporting  Requirements 

1  Recordkeeping 

In  addition  to  the  specific 
recordkeeping  requirements  described 
below  for  each  affected  source,  the 


proposed  rule  adopts  the  provisions 
specified  in  §63  10  (a),  (bj.  (d).  and  (0 
of  the  General  Provisions,  40  CFR  part 
6.3.  subpart  A."  These  were  the  only 
paragraphs  from  §  63.10  that  were 
con.sidered  to  be  applicable  lo  the 
proposed  rule. 

a.  Cleaning  operation.  The  proposed 
standards  for  hand-wipe  cleaning 
operations  require  cleaning  solvents  to 
be  used  that  either  comply  with  the 
approved  composition  list  or  have  a 
composite  vapor  pressure  less  »han  o| . 
equal  to  45  mm  Hg  at  20  'C  (24.1  in. 
HjO  at  68  'F).  In  order  to  determine 
whether  these  requirements  are  being 
complied  with,  it  is  necessary  to  keep 
data  on  the  cleaning  solvents' being  used 
in  these  operations.  Therefore,  the  EPA 
is  proposing  that  each  owner  or  operator 
keep  for  each  cleaning  solvent  used  at 
the  facility,  a  record  of  the  name  of  the 
cleaning  solvent  and  documentation 
that  shows  the  organic  HAP  content  and 
organic  HAP  constituents.  In  addition, 
the  EPA  is  proposing  the  following 
records  for  specific  cleaning  operations 
be  kept. 

For  each  cleaning  solvent  used  in 
hand-wipe  cleaning  operations  that 
conforms  to  the  approved  composition 
list,  the  records  that  would  be 
maintained  are  the  name  of  each 
cleaning  solvent,  documentation 
demonstrating  compliance  to  the 
approved  composition  list,  and  annual 
purchasing  records  showing  the  annual 
volume  purchased  of  each  For  each 
cleaning  solvent  used  in  hand-wipe 
cleaning  operations  that  does  not 
conform  to  the  approved  romposition 
list,  but  does  conform  to  the  vapor 
pressure  requirement,  the  information 
required  to  be  recorded  would  be  the 
name  of  each  cleaning  solvent,  the 
monthly  usage  of  the  cleaning  solvent  at 
each  operation,  the  composite  vapor 
pressure,  the  manufacturer's  data  sheets 
or  other  documentation  of  the  vapor 
pressure,  and  any  test  reports  and 
calculations  performed  to  determine  the 
composite  vapor  pressure  (in  Order  to 
assess  compliance  with  the  .aoor 
pressure  limit). 

The  proposed  standards  would  allow 
certain  hand-wipe  cleaning  operations 
lo  be  exempt;  that  is.  cleaning  solvents 
that  do  not  comply  with  the  approved 
com.position  requirements  ur  with  vapor 
pressure  greater  than  45  mm  Hg  at  20  'C 
{24.1  in.  H;0  at  68  'F)  can  be  used  fur 
these  exempt  cleaning  operations. 
Therefore,  affected  facilities  will  have 
both  compliant  and  non-compliant 
cleaning  solvents  in  use.  The  EPA, 
therefore,  believes  it  is  necessary  (o 
ensure  that  cleaning  solvents  with  \ apor 
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pressures  greater  than  45  mm  Hg  at  20 
'C  (24.1  in.  HrO  at  68  T]  are  only  used 
for  the  exempted  cleaning  operations. 
To  this  end,  the  EPA  is  propcsmc  that 
each  owner  or  operator  keep  daily 
records  of  the  name  and  volume  of  edt  h 
cleaning  solvent  used  in  each  exempt 
hand-wipe  cleaning  operation,  ss  well 
as  the  parts,  assemblies,  or 
subassemblies  on  which  it  is  used  The 
EPA  is  requiring  daily  recordkeeping  for 
these  non-compliant  solvents  so  that 
adequate  records  exist  to  delern:ine  that 
the  solvents  are  used  only  in  the  exempt 
operations. 

The  EP.^  is  also  proposirp  \hc\ 
records  be  kept  of  each  leak  fcimd  when 
visually  inspecting  enclosed  spray  gtm 
systems.  These  records  would  consist  of 
source  identification,  the  date  of 
discovery  of  the  leak,  and  the  date  r{ 
repair  in  order  to  ensure  that  repairs  arc 
completed  within  15  days  as  required 
by  the  proposed  standard. 

For  those  portions  of  the  cleenim? 
operation  standards  that  req^^ire 
containers  to  be  closed  when  not  in  use. 
the  EPA  is  not  proposing  any 
recordkeeping  requirements  Nor  is  the 
EPA  proposing  any  recordkeeping 
requirements  for  the  cleanir.g  of  spray 
guns  (other  than  for  enclosed  sprav  pun 
•  leaners)  or  flush  cleaning 

b.  Primer  and  topcoat  cpphcattcn 
operations.  For  all  primer  and  topcoat 
application  operations,  regardless  of 
which  methods  are  used  to  compl\  with 
the  proposed  standards,  the  EPA  is 
proposing  that  each  owner  or  operator 
keep  records  of  the  name  of  each  coaling 
and  its  organic  HAP  and  VOT  content 
as  received.  In  addition,  the  EPA  is 
proposing  different  levels  of 
recordkeeping  requirements  depending 
on  how  the  organic  HAP  and  VOC 
content  levels  are  being  ruet.  If  an  owner 
or  operator  is  using  compliant  coatings 
to  meet  the  organic  HAP  or  VOC  r or.tent 
levels,  the  EPA  is  proposing  thdt  the 
owner  of  operator  keep  records  that 
identify  for  each  coating  (primer, 
topcoat)  used  each  calet^;dar  month,  the 
volume  of  each  coating  formulaiion 
used  each  month,  the  masses  of  organic 
HAP  and  VOC  emitted  per  unit  volume 
as  applied,  and  the  manufacturer's  data, 
calculations,  and  test  results  (including 
Method  24  results  taken  during  £n 
enforcement  inspection;  used  to 
determine  organic  H.'^P  and  VOC 
content  of  each  as  applied.  Daily  records 
are  not  necessary  since,  if  the  clatings 
are  compliant,  the  emissions  from  the 
coatings  will  not  exceed  the  emission 
limitation  in  the  proposed  standards  on 
a  daily  basis.  Monthly  records,  howevir. 
are  necessary  to  maintain  a  check  that  >» 
compliance  is  being  maintained. 
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If  an  owTier  or  operator  el  ?cts  to  meet 
the  organic  HAP  or  VOC  co  itent  level 
by  averaging,  the  EPA  is  pn  posing  that 
records  of  the  daily  volume  weighted 
average  organic  HAP  and  V  )C  contents 
for  primers  and  topcoats  be  kept  as  well 
as  all  of  the  data  and  calculi  tions  used 
to  calculate  these  values.  Tl  is  would 
include  the  volume,  organic  HAP 
content  as  applied,  and  \'0( '.  content  as 
applied  of  each  coating.  Thi ;  level  of 
information  is  required  for  e  n  inspector 
to  determine  whether  the  fa  :ility  was  in 
compliance  and  whether  thi :  proper  data 
and  calculations  were  beino  used. 

If  a  control  device  is  used  each  owner 
or  operator  would  be  requir  d  to  keep 
a  record  (or,  where  allowed  in  the 
proposed  standards,  daily  a  eragesj  of 
the  various  control  device  o  aerating 
parameters  being  monitorec   Since  for 
some  control  devices  com  pi  ance  with 
the  proposed  standards  is  di  pendent  on 
the  control  device  being  ope  rated 
properly,  these  records  are  r  ecessary  to 
determine  compliance.  Specifically,  a 
source  would  be  out  of  com  )liance  if 
the  recorded  parameters  we  e  out  of 
range.  As  noted  earlier,  for  i  icinerators, 
this  would  be  continuous  re  ords  of  the 
operating  temperature(s),  wiile  no 
operating  parameters  are  rec  uired  for 
carbon  adsorbers.  Thus,  the  IP  A  is 
requiring  these  records  for  c  )mpliance 
fieterminations. 

The  recordkeeping  requin  ments  for 
inorganic  HAP  emissions  frt  m  primers 
and  topcoats,  which  require  recording  of 
the  pressure  drop  across  the  filters  or 
waterwash  once  per  shift  du  -ing  which 
coating  operations  occur,  \v(  re  included 
to  provide  a  means  of  obtain  ing  data 
that  can  be  used  to  verify  th<  t  the 
pressure  drop  limits  are  not  jeing 
e.xceeded.  The  records  can  a  so  be  used 
by  the  facility  to  determine  \  .'hen 
preventative  maintenance  si  ould  be 
f)erformed  on  the  filter  or  w;  terwash 
system.  The  proposed  rule  w  ould  also 
require  that  the  log  include  t  le  pressure 
drop  operating  range  as  spec  fied  by  the 
manufacturer  so  that  the  con  pliance 
information  is  readily  availa  )le  at  all 
times. 

c.  Depainting  operation.  F  jr 
compliance  with  the  standar  i  of  no 
organic  HAP  emissions  throi  gh  the  use 
of  chemical  strippers  that  co  itain  no 
organic  HAP,  the  minimum  i  ecords 
identified  were  the  name  of  (  ach 
chemical  stripper  used  in  de  jainting 
operations,  the  organic  HAP  :ontent  of 
each  stripper,  and  its  suppor  ing 
documentation.  ' 

The  proposed  standards  cc  ntain  an 
exemption  for  spot  stripping  and  decal 
removal  that  is  based  on  an  a  nnual 
average  volume  of  organic  H.  ^P- 
coiUaining  stripper  per  aircr;  ft.  To 


ensure  that  this  exemption  is  being 
complied  with,  the  EPA  is  proposing 
that  the  owner  or  operator  of  an  affected 
source  record  these  annual  averages. 
Consequertly,  records  must  be 
maintaini'd  of  the  number  of  aircraft 
depaintcd,  the  volume  of  organic  H.AP- 
containing  stripper  used  for  spot 
stripping  and  decal  removal,  the  average 
number  of  gallons  of  organic  HAP- 
containing  chemical  stripper  used  per 
aircraft,  and  all  supporting  data  and 
calculations. 

Similarly,  the  proposed  standards 
have  an  exemption  for  radomes  and 
parts  depainting.  While  radomes  are 
self-evident,  the  parts  normally  removed 
are  not.  Therefore,  the  EPA  is  proposing 
that  each  owner  or  operator  keep  an  up- 
to-date  list  of  all  aircraft  depainted  at 
the  facility  and  a  list  of  all  parts 
normally  removed  prior  to  depainting 
from  each  aircraft  model. 

The  EPA  believes  that  it  is  necessary 
to  ensure  that,  if  a  depainting  facility 
uses  organic  HAP-containing  chemical 
strippers,  they  only  be  used  on  spot 
stripping,  decal  removal,  radomes  and 
parts.  Tracking  the  daily  use  of  the 
organic  HAP-containing  chemical 
strippers  by  volume  would  indicate 
whether  or  not  these  strippers  are  being 
used  on  the  aircraft  body.  The  amount 
of  stripper  required  to  depaint  an 
aircraft  body  is  substantially  higher  than 
for  the  exempted  operations.  Therefore, 
an  accounting  of  stripper  usage  is 
necessary  to  ensure  organic  HAP- 
containing  stripper  is  not  being  used  on 
the  aircraft  body.  The  EPA  considered 
requiring  records  of  the  usage  of  both 
strippers  that  contain  organic  HAP  and 
those  that  do  not  contain  organic  HAP 
be  maintained.  However,  the  EPA 
believes  that  requiring  records  of  both 
types  of  stripper  usage  would  be  overly 
burdensome  to  the  industry  and  that 
adequate  accounting  would  be  obtained 
from  the  usage  of  organic  HAP- 
containing  chemical  stripper.  In 
addition,  records  of  the  usage  of  organic 
HAP-containing  strippers  are  already 
being  requin^rt  for  spot  stripping  and 
decal  removal.  Consequently,  the  EPA  is 
proposing  that  records  be  kept  only  of 
the  organic  HAP-containing  chemical 
stripper  usage. 

Daily  recordkeeping  of  the  usage  of 
these  strippers  was  considered  to  be 
unnecessary  since  the  intent  of  the 
records  is  to  show  long-term  trends. 
Annual  records,  on  the  other  hand, 
would  require  too  long  of  a  period  to 
establish  these  trends.  Consequently, 
the  EPA  is  requiring  monthly  records  of 
the  organic  HAP-containing  stripper 
usage. 

VVhenever  non-chemical  depainting 
techniques  are  being  used,  the  proposed 


standards  would  require  that  during 
periods  of  malfunction,  alternate 
depainting  methods  be  used  for  no  more 
than  14  consecutive  days  unless  the 
alternative  method  contains  no  organic 
HAP.  In  order  to  determine  compliance 
with'thes,e  requirements,  records  nuist 
be  kept  on  the  dates  the  malfunction 
occurred  and  was  corrected,  the 
methods  used  to  depaint  the  aerospac*; 
vehicles  during  the  malfunction,  and 
the  dales  that  these  methods  were  begun 
and  discontinued. 

For  inorganic  HAP  emissions,  records 
of  the  daily  pressure  drop  readings  are 
necessary  to  ensure  that  the 
requirements  of  the  proposed  standards 
are  being  met.  The  rationale  for  this 
requirement  is  identical  to  that 
presented  for  primers  and  topcoats.  In 
addition,  records  must  be  maintained  of 
the  manufacturer's  recommended 
pressure  drop  limits,  the  particulate 
filter  control  efficiency,  and  all  test 
results,  data,  and  calculations  lised  in 
determining  the  control  efficiency  so 
that  compliance  determinations  can  be 
made. 

d.  Chemical  milling  maskant 
operation.  For  the  orp^anic  HAP  and 
VOC  content  levels,  the  EPA  is 
proposing  different  levels  of 
recordkeeping  requirements  depending 
on  how  the  organic  HAP  and  VOC 
content  levels  are  being  met.  The 
selection  of  and  rationale  for  these 
recordkeeping  requirements  are 
identical  to  those  presented  above  for 
primers  and  topcoats.  In  addition, 
where  carbon  adsort)ers  are  used  to 
control  organic  HAP  and  VOC  emissions 
from  chemical  milling  maskants,  the 
same  recordkeeping  requirements  as 
discus.sed  for  primer  and  topcoat 
application  operations  are  l)eing 
proposed,  and  the  rationale  is  the  same. 

e.  Handling  and  storage  of  waste. 
Since  the  proposed  standards  would 
exempt  RCRA  wastes,  it  is  necessary  to 
identify  which  wastes  are  subiect  to 
RCRA  and  which  are  subject  to  the 
proposed  rule.  Therefore,  the  EP.*.  is 
proposing  that  each  owner  or  npRrator 
keep  an  up-to-date  list  of  which  wastes 
are  subject  to  RCRA  requirements  and 
which  are  subject  to  the  proposed  rule, 
and  to  keep  on  file  the  documentation 
supporting  these  determinations. 

Tne  EPA  received  a  comment 
requesting  that  records  be  maintained  of 
the  quantity  and  type  of  solvents  stored 
and  disposed,  as  well  as  the  disposal 
facility  (if  applicable).  The  purpose  of 
these  records  would  be  to  ensure  that 
the  wastes  are  not  improperly  disposed 
since  the  wastes  may  not  be  RCRA  listed 
wastes  (and,  thus,  not  subject  to 
applicable  RCRA  recordkeeping 
requirements).  The  EPA  is  requesting 


additional  comments  concerning  the 
addition  of  these  recordkeeping 
requirements.  The  comments  should 
address  whether  there  are  any  wastes 
that  contain  HAP  that  are  not  subject  to 
RCRA  and,  if  so,  whether  the 
recordkeeping  requirements  under  these 
standards  should  apply  to  all  affected 
waste  streams  or  o.oly  non-RCRA  listed 
waste  streams.  In  addition,  the 
comments  should  address  what  burden 
these  requirements  would  impose. 

2.  Reporting  Requirements 

In  addition  to  the  specific  reporting 
requirements  described  below  for  each 
affected  source,  the  proposed  rule 
adopts  the  provisions  specified  in 
§  63.9(a)  through  §  63.9(e)  and  §  63.9(h) 
through  §  63.9(j)  and  §  63.10  (a),  (b),  (d), 
and  (f)  of  the  General  Provisions,  40 
CFR  part  63,  subpart  A.  '^  However, 
certain  time  periods  specified  in  these 
sections  were  changed  as  detailed  in 
Section  II.Fof  this  preamble.  These  time 
periods  were  changed  in  order  to 
provide  additional  time  for  the  EPA  to 
review  requests  for  changes  to  time 
periods  for  submittal  of  reports  and  for 
owTiers  or  operators  to  respond  to  EPA 
requests.  These  were  the  only 
paragraphs  from  these  sections  (i.e., 
§  63.9  and  §  63.10}  that  were  considered 
to  be  applicable  to  the  proposed  rule. 
The  proposed  rule  would  require  an 
owner  or  operator  to  submit  the 
following  four  types  of  reports: 

(1)  Initial  notification, 

(2)  Notification  of  compliance  status. 

(3)  Periodic  reports,  and 

(4)  Other  reports. 
The  purpose  and  contents  of  each  of 

these  reports  are  described  in  this 
section.  The  wording  of  the  proposed 
rule  requires  al!  reports  to  be  submitted 
to  the  ".'Administrator.'^  The  term 
Admir.i.-^frator  refers  either  to  the 
Administrator  of  the  EPA.  an  EPA 
regional  office,  a  state  agencv,  or 
another  authority  that  has  been 
delegated  the  authority  to  implement 
this  rule.  In  most  cases,  reports  will  be 
sent  to  state  agencies.  Addresses  are 
provided  in  the  Ge.neral  Provisions  of  40 
CFR  part  63,  subpart  A." 

Records  of  reported  information  and 
other  information  necessary  to 
document  compliance  with  the 
regulation  are  required  to  be  kept  for  5 
years.  Per  the  General  Provisions,  the  2 
most  recent  years  must  be  kept  on-site; 
the  other  3  years  may  be  kept  off-site. 
Records  pertaining  to  the  design  and 
operation  of  the  control  and  monitoring 
equipment  must  be  kept  for  the  life  of  ° 
the  equipment. 


a.  Initial  Notification.  The  proposed 
standards  would  require  owners  or 
operators  who  are  subject  to  this  subpart 
to  submit  an  initial  notification.  As 
outlined  in  the  General  Provisions,  40 
CFR  63.9,  this  report  series  two  basic 
purposes:  (1)  Notifies  the  EPA  that  an 
existing  facility  is  subject  to  the 
proposed  standards  and  (2)  notifies  the 
EPA  of  the  construction  of  a  new 
facility.'"  A  respondent  must  also  report 
any  facility  modifications  as  defined  in 
§  63.5.  This  report  will  establish  an 
early  dialogue  between  the  source  and 
the  regulatory  agency,  allowing  both  to 
plan  for  compliance  activities.  The 
notice  is  due  no  later  than  12  months 
before  the  final  compliance  date  as 
specified  in  the  proposed  stajidards. 
Under  the  proposed  rule,  the  initial 
notification  is  not  required  from  anv 
source  that  has  submitted  a  permit " 
application  under  title  V  of  the  Act, 
provided  that  the  permit  application  has 
been  submitted  by  die  same  due  dates 
as  for  the  initial  notification  and  that  the 
state  to  which  the  permit  application 
has  been  submitted  has  a  permit 
program  in  place  and  has  received 
delegation  of  authority  from  the  EPA. 

As  called  for  by  the'General 
Provisions,  each  owner  or  operator  of  an 
affected  source  would  be  required  to 
submit  a  start-up,  shut-down,  and 
malfunction  plan.  This  plan  would  be 
submitted  with  the  initial  notification, 
b.  Notification  of  Compliance  Status. 
As  adopted  through  the  General 
Provisions,  owners  or  operator^  who  are 
subject  to  this  subpart  would  be 
required  to  submit  a  notification  of 
compliance  status.  This  report  contains 
the  information  necessarv  to 
demonstrate  that  compliance  has  been 
achieved,  such  as  the  results  of 
performance  tests,  Method  24  tests,  and 
design  analyses,  as  well  as  the  methods 
that  will  be  used  for  dfeter;:;ining 
continuing  compliance  as  outlined  in 
the  General  Provisions.  40  CFR  63.9.  !'■ 
Another  type  of  information  to  be 
included  in  the  notification  of 
compliance  status  is  the  specific  range 
of  each  monitored  paran;eteT  for  each 
affected  source,  the  rationale  for  w  hy 
this  range  indicates  compliance  vvnh  the 
emission  standard,  and  whether  each 
source  has  operated  within  its 
designated  operating  parameters  The 
report  would  be  due  within  150  davs 
after  the  final  compliance  date  as 
specified  in  the  General  Provisions. 

Although  not  specified  in  the 
propo.sed  rule,  a  description  of 
information  specific  to  the  aerospsce 
industry  that  should  be  rontamed  in  the 
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initial  compliance  notification  for  each 
of  the  affected  sources  was  presented 
earlier  in  this  preamble  (see  Section 
11.B.2,  Reporting  Requirements).  The 
information  presented  in  that  section  is 
not  necessarily  exhaustive. 

c.  Periodic  Reports.  The  EPA  is 
proposing  to  adopt  a  standard  basis  for 
submitting  periodic  reports  for  each  of 
the  operations  for  which  standards  are 
being  proposed.  Semiannual  reports 
would  be  required  whenever  an 
operation  was  found  to  be  in  non- 
compliance or  whenever  a  monitored 
parameter  exceeded  its  value.  For 
example,  for  a  primer  application 
operation  where  averaging  is  used,  a 
semiannual  report  would  be  triggered 
for  any  daily  period  covered  by°the 
semiannual  report  in  which  the  daily 
primer  volume-weighted  average 
organic  HAP  content  limit  was 
exceeded. 

Semiannual  reports  woujd  also  be 
required  whenever  a  change  occurred  at 
a  facility  that  might  affect  a  sources 
compliance  status  or  that  introduces  a 
new  element  to  the  operation  that  was 
required  to  be  reported  in  the 
notification  of  compliance  status.  For 
example,  reformulation  of  a  chemical 
milling  maskant  may  change  the  organic 
HAP  content  of  the  maskant.  If  the  HAP 
content  increases,  then  the  owner  or 
operator  may  have  to  average  different 
or  additional  chemical  milling  maskants 
together,  or  add  a  control  device  in 
order  to  maintain  Compliance.  This 
change  in  compliance  status  would 
trigger  a  semiannual  report. 

For  operations  that  did  not  experience 
any  exceedances  or  changes,  the  EPA  is 
proposing  that  annual  reports  be 
submitted  to  this  effect  In  addition, 
annual  reports  are  required  where 
compliance  is  determined  on  an  annual 
basis  and  exceedances  of  these  annual 
limits  occur. 

The  EP.A  is  proposing  to  adopt  the 
above  schedule  of  reporting  because  it 
provides  a  fair  balance  between  the 
need  to  know  certain  information  in  a 
timely  fashion  apd  reduces  the  burden 
to  industry  and  provides  consistency 
within  this  regulation.  The  following 
paragraphs  discuss  in  more  detail  the 
specific  types  of  information  to  be 
included  in  these  various  periodic 
reports.  The  information  being 
requested  is  that  which  the  EPA- 
believes  is  necessary  in  the  enforr e.T..  nl 
of  the  proposed  rule. 

(1)  Cleaning  Operation.  Perioos  of 
non-compliance  would  be  transmitted 
to  the  EPA  in  a  semiannual  report.  An 
example  of  non-compliance  for  hand- 
wipe  cleaning  is  the  use  of  a  cleaning 
solvent  with  a  vapor  pressure  greater 
than  45  mm  Hg  (24.1  in.  HrO  al  68  'F) 
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and  does  not  conform  to  t  le  approved 
composition  list  in  a  nont  xempt 
cleaning  operation.  In  adc  ition,  any 
instance  where  a  leaking  f  nclosed  sprav 
gun  cleaner  is  not  repairec  within  15 
days  would  be  considered  an  instance  of 
non-compliance  that  wou  d  trigger  a 
semiRnnual  report. 

The  EPA  is  also  proposi  ig  a 
semiannual  reporting  reqi  irement  if 
changes,  such  as  the  use  o '  new- 
cleaning  solvents,  previou  ;ly  reported 
cleaning  solvents  no  longc  r  in  use,  or 
new  cleaning  techniques  f  3r  spray  guns, 
are  made  to  the  cleaning  o  aerations  at 
the  facility.  Where  a  new  <  r 
reformulated  cleaning  soh  ent  is  used, 
the  semiannual  report  woi  Id  include 
documentation  of  its  vapo   pressure  or 
documentation  that  it  con  orms  to  the 
approved  composition  list 

If  the  cleaning  operatior  has  been  in 
compliance  for  the  annual  period,  then 
an  annual  report  would  be  required 
occurring  every  12  months  fiom  the  date 
of  the  initial  report  stating  that  the 
cleaning  operation  has  be€  a  in 
compliance  with  the  appli  :able 
standards. 

(2)  Primer,  topcoat,  and  :hemical 
milling  niaskant  applicatii  n  operations. 
A  semiannual  report  woul  1  be  required 
whenever  an  exceedance  qf  organic 
HAP  or  VOC  content  level  ;  occurred,  as 
well  as  any  time  a  primer  (  r  topcoat 
application  operation  was  not 
immediately  shut  down  w  len  the 
pressure  drop  across  the  fi  ters  or 
waterwash  was  out  of  rang;.  Where 
control  devices  are  used  to  comply  with 
the  organic  HAP  or  VOC  c(  ntent  levels, 
the  EPA  is  also  proposing  I  o  require 
semiannual  reporting  whei  lever  a 
monitored  parameter  falls  )utside  its 
appropriate  range.  Such  siluations 
indicate  noncompliance  n-  th  the 
proposed  standards. 

if  no  exceedances  occur,  each  owner 
and  operator  would  submi  annual 
.statements  indicating  that  i  ach  affected 
facility  has  been  in  compli  ince.  The 
annual  reports  for  primer  a  id  topcoat 
operations  would  also  idei;  tifv  the 
number  of  times,  if  any,  th<  pressure 
drop  limits  for  each  filter  a  ■  water.vash 
svstem  were  exceeded. 

(3)  Depcinting  Operatir.r  s.  If  new 
non-chemical  depainting  tf  chniques  are 
iiitroduced  to  the  facility  since  the  filing 
f  if  the  notification  of  comp  iancc  status 
or  any  subsequent  semiann  jal  report, 
the  EPA  is  proposing  semii  nnual 
reports  to  identify  these  tec  miques.  The 
stjmiannual  report  would  b  ;  required  to 
idnntify  any  period  of  malf  mction  of 
non-chemical  depainting  n  ethods  and 
techniques  and  any  period  .vhere  the 
non-chemical  depainting  o  leration  was 
not  immediately  shut  dowi  when  the 


pressure  drop  across  the  filters  was  out 
of  range. 

For  periods  of  malfunction  of  non- 
chemical  depainting  methods, 
semiannual  reports  would  be  required 
that  identify  the  method  or  technique 
that  malfunctioned,  the  date  that  the 
malfunction  occurred  and  was 
corrected,  a  description  of  the 
malfunction,  the  alternative  method(s) 
used  for  depainting  during  the  period  of 
malfunction,  and  the  date(s)  that  the 
methods  were  begun  and  discontinued. 
This  information  is  necessary  so  that 
adequate  documentation  is  available  to 
ascertain  whether  malfunctions  were 
repaired  within  the  15  day  limit. 

In  addition,  the  facility  would  be 
required  to  report  on  a  semiannual  basis 
any  new  chemical  strippers  or  changes 
to  e.xisting  formulations  and  the  organic 
HAP  content  of  each.  A  semiaimual 
report  would  also  be  required  for  each 
24-hour  period  where  organic  HAP  were 
emitted  from  the  depainting  operation, 
other  than  from  spot,  radome.  or  parts 
stripping  or  decal  removal. 

Finally,  the  semiannual  report  would 
be  required  to  identify  all  changes  in  the 
type  of  aircraft  depainted  at  the  facility 
and  to  identify  the  parts  normally 
removed  for  depainting  separate  from 
the  aircraft  for  each  new  type  of  aircraft 
depainted.  This  is  important  because  of 
the  exemption  being  proposed  for 
radomes  and  parts  that  are  normally 
removed  prior  to  depainting  the  aircraft. 

If  the  depainting  operation  has  been 
in  compliance  for  the  aimual  period, 
then  an  annual  report  would  be  required 
stating  that  the  depainting  operation  has 
been  in  compliance  with  the  applicable 
standards.  An  annual  report  would  also 
be  required  whenever  the  calculated  ^ 
annual  average  volume  of  organic  HAP- 
containing  strippers  used  per  aircraft  for 
spot  strippin-i  and  decal  removal 
exceeded  liif  appUcable  limits.  The 
ajmua!  report  would  also  report  the 
number  of  times  the  pressure  drop 
across  the  particulate  filters  used  for  the 
control  of  inorganic  HAP  emissions 
from  non-chemical  depainting 
operations  exceeded  the  limits  specified 
by  the  manufacturer. 

(4J  Handling  and  storage  of  waste.  As 
discussed  earlier,  since  an  exemption 
exists  for  RCK/\-regulated  wastes,  it  is 
iinportant  to  know  which  wastes  are 
subject  to  RCRA  and  which  are  not. 
Since  facilities  undergo  change  over 
time,  it  is  possible  that  these 
designations  may  change.  Further,  new 
waste  streams  may  be  created. 
Therefore,  semiannual  reports  are  being 
proposed  to  track  changes  in  the  RCR.'\ 
status  of  existing  wastes  and  new- 
wastes.  An  annual  report  would  be 
required  if  no  changes  occurred  in  the 


RCRA  status  to  the  existing  waste 
streams  and  if  no  new  waste  streams 
were  generated. 

d.  Other  Reports.  The  only  "other 
reports"  in  the  proposed  rule  are  those 
that  are  required  under  the  General 
Provisions,  subpart  A  of  40  CFR  part 
63.  I*'  Of  particular  note  is  the  report 
required  in  response  to  periods  of 
startup,  shutdown,  and  malfunction. 
When  the  procedures  used  during  such 
periods  are  completely  consistent  with 
the  plan,  a  report  stating  such  is  to  be 
delivered  or  postmarked  by  the  thirtieth 
(30th)  day  following  the  end  of  each 
calendar  half.  If  the  procedures  are  not 
completely  consistent  with  the  plan,  an 
owner  or  operator  is  to  report  the 
actions  taken  within  2  working  days 
after  commencing  actions  inconsistent 
with  the  plan,  followed  by  a  letter 
within  7  working  days  after  the  end  of 
the  event.  The  EPA  is  proposing  that  for 
non-chemical  depainting  malfunctions 
only,  that  the  owner  or  operator  report 
any  plan  inconsistency  for  dealing  with 
the  malfunction  w-ithin  24  hours  after 
the  inconsistent  depainting  technique  is 
actually  utilized.  This  is  different  from 
"after  the  end  of  the  event"  because 
owners  or  operators  may  be  able  to 
adjust  their  depainting  schedule  to 
accommodate  the  time  to  repair  a 
malfunction  without  the  need  to 
implement  their  malfunction  plan. 

/.  Selection  of  Compliance  Deadlines 

The  EPA  proposes  to  allow  affected 
sources  the  following  time  periods  after 
promulgation  for  compliance,  as 
provided  for  in  section  112{i)  of  the  Act. 
All  sources,  whether  uncontrolled  or 
having  in  place  control  systems  or 
measures  requiring  upgrading  to  meet 
the  new  rule,  would  be  required  to 
reach  full  compliance  within  3  years 
after  promulgation  of  the  rule.  i:i 
addition,  all  affected  sources  must 
comply  with  the  compliance  dates 
specified  in  §63.6  (b)  and  (c)  of  the 
General  Provisions,  40  CFR  part  63, 
subpart  A. '^ 

The  EP.-\  considered  requiring  earlier 
compliance  to  some  parts  of  the 
proposed  standards.  However, 
comments  received  from  state  agencies 
indicated  that  there  would  be  far  less 
burden  enforcing  the  standards  if  there 
was  a  single  compliance  date.  Multiple 
compliance  dates  would  make  it 
difficult  for  agencies  in  states  with 
numerous  sources  to  keep  track  of 
which  standards  applied  to  each  facility 
and  when  compliance  would  have  to 
begin. 
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The  EPA  recognizes  the  need  for  the 
full  three-year  period  for  facilities  to 
come  into  compliance  due  to  the  nature 
of  testing  and  qualification  necessary  for 
sources  such  as  hand-wipe  cleaning 
solvents,  primers,  topcoats,  and 
chemjccil  milling  maskarts.  For  all  these 
reasons,  the  EPA  is  proposing  that  all 
sources  be  allowed  up  to  three  vears 
after  the  date  of  promulgation  of  the  rule 
to  achieve  compliance. 

The  EPA  is  requesting  co.Timents, 
however,  concerning  alternative 
compliance  dates  for  certain  pollution 
prevention  and  housekeeping  measures. 
Specifically,  the  EPA  is  considering  a 
compliance  date  of  90  days  after  the 
effective  date  of  the  proposed  standards 
for  the  cleaning  operation  housekeeping 
measures  in  §  63.744(a)  of  the  proposed 
rule,  the  use  of  enclosed  containers  for 
flush  cleaning  solvents  in  §  63, 744(d). 
and  the  provisions  for  handling  and 
storage  of  waste  in  §  63.748.  The  EPA  is 
also  considering  a  compliance  date  of 
180  days  after  the  effective  date  of  the 
proposed  standards  for  the  spray  gun 
cleaning  provisions  in  §  63.7441c). 

/.  Operating  Permit  Program 

Under  40  CFR  part  70,  all  major 
sources  of  HAP  will  be  required  to 
obtain  an'operating  permit  Emission 
lim.its,  monitoring,  and  reporting  and 
recordkeeping  requirements  are 
typically  scattered  amohg  numerous 
provisions  of  State  implementation 
plans  (SIP's)  or  Federal  regulations.  As 
discussed  in  the  rule  for  the  operating 
permit  program,  this  new-  permit 
program  would  include  in  a  single 
document  all  of  the  requirements  that 
pertain  to  a  single  source.  Once  a  stale's 
permit  program  has  been  approved, 
each  aerospace  facility  that  is  a  major 
source  within  that  state  must  apply  for 
and  obtain  an  operating  permit.  If  the 
state  wherein  the  aerospace  facility  is 
located  does  not  have  an  approved 
permitting  program,  the  owner  or 
(..pHrator  of  an  aerospace  facility  must 
submit  a  part  71  permit  application  if 
requested  under  40  CFR  part  71. 

K.  Solicitation  of  Comments 

The  Administrator  welcomes 
comments  from  interested  persons  on 
any  aspect  of  the  proposed  standards, 
a;id  on  any  statement  in  tlie  preamble  or 
the  referenced  supporting  documents 

The  proposed  standards  were 
developed  on  the  basis  of  information 
available.  The  Administrator  is 
specifically  requesting  factual 
information  that  may  support  either  the 
approach  taken  in  the  proposed 
standards  or  an  alternate  approach.  To 
receive  proper  consideration. 


documentation  or  data  .should  be 
provided. 

VI.  Administrative  Requirements 

/'..  Public  Hearing 

A  public  hearing  will  be  held,  if 
requested,  to  discuss  the  proposed  . 
standards  in  accordance  with  section 
307(d)(5)  of  the  Act.  Persons  wishing  to 
m.akc  an  oral  presentation  on  the 
proposed  standards  for  aerospace 
manufacWring  and  rework  should 
contact  tne  EPA  at  the  address  given  in 
the  ADDRESSES  section  of  this  preamble. 
Oral  presentations  will  be  limited  to  15 
minutes  each.  Any  member  of  the 
public  may  file  a  written  statement 
before,  during,  or  within  30  days  after 
the  hearing.  Written  statements  should 
be  addressed  to  the  Air  and  Radiation 
Docket  and  Information  Center  address 
given  in  the  ADDRESSES  section  of  this 
preamble,  and  should  refer  to  Docket 
No.  A-92-20. 

A  verbatim  transcript  of  the  hearing 
and  any  written  statements  will  be 
available  for  public  inspection  and 
copying  during  normal  working  hours  at 
the  EPA's  Air  and  Radiation  Docket  and 
Information  Center  in  Washington,  DC 
(see  ADDRESSES  section  of  this 
preamble). 

B.  Docket 

The  docket  is  an  organized  and 
complete  file  of  all  the  information 
submitted  to  or  otherwise  considered  by 
the  EPA  in  the  development  of  this 
proposed  rulemaking.  The  principal 
purposes  of  the  docket  are:  (1 )  To  allow 
interested  parties  to  readily  identify  and 
locate  documents  so  that  they  can 
intelligently  and  effectively  participate 
in  the  rulemaking  process,  and  (2)  to 
ser\e  as  the  record  in  case  of  judicial 
review  fexcipi  for  interagency  review 
materials)  (section  307(d)(7)(A)  of  the 
Act). 

C.  E.xcc utile  Order  12860 

Under  Executive  Order  12866  (58  FR 
61736  (October  4.  1993)),  the  EPA  must 
determine  whether  the  regulatory  action 
is  "significant"  and  the.'efore  subject  to 
Office  of  Management  and  Budget 
(O.MB)  review-  and  the  requirements  of 
the  Executive  Order.  The  Order  defines 
"sig.aificant  regulatory  action"  as  one 
that  is  likely  to  result  in  a  rule  that  mav; 

(1)  Have  an  annual  effect  on  the 
economy  of  SlOO  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
state,  local,  or  tribunal  governments  or 
communities. 


(2)  Create  a  serious  inconsistencv  or 
othenvibe  interfere  with  an  action  taken 
or  planned  by  another  agency, 

(3)  Materially  affect  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof,  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  die  principles 
set  forth  in  the  Executive  Order. 

Pursuant  to  the  terms  of  Executive 
Order  12866,  OMB  has  made  the 
determination  that  this  action  is  not  a 
"significant  regulatory  action"  within 
the  meaning  of  the  Executive  Order.  For 
this  reason,  this  action  was  not 
submitted  to  OMB  for  review. 

D.  Paperwork  Reduction  Act 

The  information  collection 
requirements  in  this  proposed  rule  have 
been  submitted  for  approval  to  OMB 
under  the  Paperwork  Reduction  Act,  44 
U.S.C.  3501  et  seq.  An  Information 
Collection  Request  (ICR)  document  has 
been  prepared  by  the  EPA  (ICR  No. 
1687.01)  and  a  copy  may  be  obtained 
from  Ms.  Sandv  Farmer,  Information 
Policy  Branch,'EPA,  401  M  St.,  SW, 
(2136),  Washington,  DC  20460  or  by 
calling  (202)  260-2740. 

The  public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  366  hours  per  respondent  for 
the  first  year  after  the  date  of 
promulgation  of  the  rule,  including  tim.e 
for  reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collecti(jn 
of  information. 

.Send  comments  regarding  the  burden 
estimate  or  any  other  aspect  of  this 
collection  of  infonnation,  including 
suggestions  for  reducing  this  burden,  to 
Chief,  Information  Policy  Branch.  213G. 
U.S.  Environmental  Protection  .'.p.ency, 
401  M  St.,  SW.,  Washington,  DC  20460: 
and  to  the  Office  of  Management  and 
Budget,  Washington,  DC  20503,  marked 
"Attention:  Desk  dfficer  for  the  EPA." 
The  final  rule  will  respond  to  any  OMB 
or  public  comments  on  the  information 
collection  requirements  contained  in 
this  proposal. 

E.  Regulatory  Flexibility  Act 

The  Regulatory  Fiexibilitv  Act  (5 
U.S.C  601  et  seq.)  requires  the  EPA  tn 
consider  p;ilential  impacts  of  proposed 
regulations  on  small  "entitieb."  Since 
the  proposed  rule  applies  only  to  major 
sources  as  defined  in  section  1 12(a)  of 
the  Act,  the  EP.'^  certifies  that  there 
would  not  be  a  significant  impact  on  a 
substantial  number  of  small  entities. 
Consequently,  a  regulatory  flexibility 
analysis  is  not  required. 
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F.  Clean  Air  Act  Section  1 1 7 

In  accordance  with  section 
Act,  publication  of  this 
preceded  by  consultation 
appropriate  advisory  comniittees 
independent  experts,  and  flede 
departments  and  agencies. 
Administrator  welcomes 
all  aspects  of  the  proposed 
including  health,  economir 
technological,  or  other  as 

G.  Regulator}'  F,e\iew 

In  accordance  with  secti 
andll2(fK2)oftheAct,  thi 
will  be  reviewed  within  8 
date  of  promulgation.  This 
include  an  assessment  of 
evaluation  of  the  residual  h 
any  overlap  with  other  prog 
existence  of  alternative  met 
enforceability,  improvemen 
emission  control  technolog 
data,  and  the  recordkeeping 
reporting  requirements. 

List  of  Subjects  in  40  CFR 

Air  pollution  control 
protection.  Hazardous  substknces, 
Reporting  and  recordkeepin ; 
requirements. 

VII.  Statutory  Authority 

The  statutory  authority  fo   this 
proposal  is  provided  by  sect  ons  101, 
112,  114. 116,  and  301  of  th(  Clean  Air 
Act,  as  amended;  42  U.S.C.,p401,  7412, 
7414,  7416,  and  7601. 

Dated:  May  25,  1994. 
Carol  M.  Browner, 
Administrator.  " 

IFR  Doc.  94-13561  Filed  6-.3-9-|;  8:45  a.m) 
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40  CFR  Part  372 
[OPPTS-400085;  FRL-4765-flJ 

Copper  Moncchlorophthalc  ;yanme 
Pigment;  Toxic  Chemical  R<  lease 
Reporting;  Community  Rigf^-To-Know 

AGENCY:  Environmental  Prottctiun 
Agency  (EPA). 
action:  Proposed  rule. 


SUMMARY:  EPA  is  proposing 
petition  to  delete  Color  Inde) 
Pigment  Blue  15:1  from  the  ' 
compounds"  category  of  the 
chemicals  subject  to  reporti 
section  313  of  the  Emergencv 
and  Community  Right-to-K 
1986  (EPCRA).  C.I.  Pigment 
a  mixture  of  C.I.  Pigment  Bl 
(copper  phthalocyanine)  and 
monochlorophthalocyanine. 
Pigment  Blue  15  has  already  |)een 
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deleted  from  the  chemical  category 
"copper  compounds";  therefore,  the 
Agency  is  treating  this  petition  as  a 
request  to  remove  copper 
monochlorophthalocyanine  from  the 
chemical  category  "copper 
com.pounds."  This  proposed  rule  is 
based  on  EPA's  belief  that  the  copper 
ion  from  copper 

monochlorophthalocyanine  will  not 
become  available.  In  addition.  EPA 
requests  comment  on  the  alternative  of 
exempting  all  copper  phthalocyanine 
compounds  that  are  substituted  with 
only  hydrogen  and/or  bromine  or 
chlorine  from  the  reporting 
requirements  under  the  "copper 
compounds"  category  in  EPCR.'^  5PLt)on 
313. 

DATES:  Written  comments  on  this 
proposed  rule  should  be  received  by 
EPA  on  or  before  August  5,  1994. 
ADDRESSES:  Written  comments  should 
be  submitted  in  triplicate  to;  OPPT 
Docket  Clerk,  TSCA  Document  Receipt 
Office  (7407),  Office  of  Pollution 
Prevention  and  Toxics,  Environmental 
Protection  Agency,  Rm.  NE-B607,  401 
M  St..  SW.,  Washington,  DC  20460. 
Comments  should  include  the 
document  control  number  for  this 
proposal.  OPPTS-400085. 
FOR  FURTHER  INFORMATION  CONTACT: 
Maria  J.  Doa,  Petitions  Coordinator, 
202-260-9592,  for  specific  information 
on  this  proposed  rule,  or  for  more 
information  on  EPCRA  section  313,  the 
Emergency  Planning  and  Community 
Right-to-Know  Hotline,  Environmental 
Protection  Agency,  Mail  Code  5101,  401 
M  St.,  SW.,  Washington,  DC  20460,  Toll 
free:  1-800-535-0202,  in  Virginia  and 
Alaska:  703^12-9877  or  Toll  free  TDD: 
1-800-553-7672. 
SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

A.  Statutory  Authority 

This  proposed  rule  is  issued  under 
section  313(d)  and  (e)(1)  of  the 
Emergency  Planning  and  Community 
Right-to-Know  Act  of  1986  (EPCP^'^),'  42 
U.S.C.  11023.  EPCR.'\  is  also  referred  to 
as  Title  III  of  the  Superfnnd 
Amendments  and  Reauthorization  Act 
of  1986  (SARA)  (Pub.  L.  99-499). 

B.  Background 

Section  313  of  EPCRA  requires  certain 
facilities  manufacturing,  processing,  or 
otherwise  using  listed  to.xjc  chemicals 
to  report  their  environmental  releases  of 
such  chemicals  annually.  Beginning 
with  the  1991  reporting  jear.  such 
facilities  must  also  report  pollution 
prevention  and  recycling  data  for  such 
chemicals,  pursuant  to  section  6607  of 
the  Pollution  Prevention  Act  (42  L'.S.C. 


13106).  When  enacted,  section  313 
established  an  initial  fist  of  toxic 
chemicals  that  was  comprised  of  more 
than  300  chemicals  and  20  chemical 
categories.  Section  313(d)  authorizes 
EPA  to  add  chemicals  to  or  delete 
chemicals  from  the  list,  and  sets  forth 
criteria  for  these  actions.  Under  section 
313(e)(1),  any  person  may  petition  EPA 
to  add  chemicals  to  or  delete  chemicals 
from  the  list.  EPA  has  added  and 
deleted  chemicals  from  the  original 
statutory  list. 

EPA  issued  a  statement  of  petition 
pohcy  and  guidance  in  the  Federal 
Register  of  February  4,  1987  (52  FR 
3479),  to  provide  guidance  regarding  the 
recommended  content  and  format  for 
petitions.  On  May  23,  1991  (56  FR 
23703),  EPA  issued  a  statement  of 
policy  and  guidance  regarding  the 
recommended  content  of  petitions  to 
delete  individual  members  of  the 
section  313  metal  compound  categories 
Pursuant  to  EPCRA  section  313(e)(1). 
EPA  must  respond  to  petitions  within 
180  days  either  by  initiating  a 
rulemaking  or  by  publishing  an 
explanation  of  why  the  petition  has 
been  denied. 

II.  Description  of  Petition 

On  March  5,  1993,  the  Agency 
received  a  petition  from  the  Color 
Pigments  iManufacturers  Association 
(CPMA)  to  delete  Color  Index  (C.l.) 
Pigment  Blue  15:1  from  the  chemical 
category  "copper  compounds"  subject 
to  EPCR.\  reporting  requirements.  CI 
Pigment  Blue  15:1  is  a  mixture  of  C  J 
Pigment  Blue  15  (copper 
phthalocyanine)  and  copper 
monochlorophthalocyanine.  C.l. 
Pigment  Blue  15  has  already  been 
deleted  from  the  chemical  category 
"copper  compounds"  (56  FR  23650): 
therefore,  the  Agency  is  treating  this 
petition  as  a  request  to  remove  copper 
monochlorophthalocyanine  from  the 
chemical  category  "copper 
compounds." 
The  copper 
monochlorophthalocyanine  pigment, 
which  is  the  subject  of  this  petition, 
exists  as  two  isomers.  One  isomer  is 
substituted  with  a  single  chlorine  atom 
at  the  1-position.  The  second  iso.'iier  is 
substituted  with  a  single  chlorine  atom 
at  the  2-position.  The  copper 
monochlorophthalocyanine  pigmcr.t  i*. 
described  by  three  CAS  numbers.  CAS 
number  15975-60-7  describes  the 
copper  1-chlorophthalocyanine 
pigment.  CAS  number  147-13-7 
describes  the  copper  2- 
chlorophthalocyanine  pigment.  CAS 
number  12239-87-1  describes  the 
copper  monochlorophthalocvanine 
pigment  with  the  position  of  a  single 
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chlorine  atom  unspecified.  EPA  is 
proposing  to  delete  both  isomers  and 
hence  all  three  CAS  numbers  from  the 
copper  compounds  category. 

In  the  statement  of  policy  and 
guidance  on  the  metal  coinp'jund 
categories  of  section  313  ui  EPCF^  (.tB 
PR  23703.  May  23.  1991).  EPA 
articulated  the  view  that  the  toxicity  of 
a  meta'-containing  compound  that 
dissociates  or  reacts  to  gpnerate  the 
metal  ion  can  be  expressed  as  a  function 
of  the  toxicity  induced  by  the  intact 
species  and  the  availability  of  the  metal 
ion.  Therefore,  the  degree  of 
dissociation,  bioaccum.ulation,  and  the 
•  level  at  which  toxicity  is  induced  by  the 
metal  ion  will  be  considered  in  making 
any  delisting  decision  under  EPCflA 
section  313.  Thus,  for  petitions  to 
exempt  individuril  metal-containing 
compourds  from  the  reporting 
requirements  under  EPCRA  section  313. 
EPA  has  decided  to  base  its  decisions  on 
the  evaluation  of  all  chemical  and 
biological  processes  that  may  lead  to 
metal  :on  availabihty  as  well  as  on  the 
toxicity  of  the  intact  species.  The.se 
decisions  will  continue  to  be  based  on 
information  provided  by  the  petitioner. 
Agency  documents,  and  available 
literature.  EPCR.\  section  313(d)(3) 
requires  EPA  to  determine  that  none  of 
the  criteria  in  EPCRA  section  ^  1 3(d)(2) 
are  met  before  a  chemical  may  be 
deleted  from  the  EPCRA  section  313  list. 
Under  the  policy  for  metal  compound 
c  ategories,  tliis  means  that  the  effects 
induced  by  both  a  metal  ion  and  the 
intact  species  described  by  the  metal 
compound  category  must  be  considered 
in  light  of  the  EPCRA  section  313(d)(2) 
criteria.  The  effects  induced  by  each 
metal  ion  described  by  the  metal 
compound  categories  meet  the  criteria 
under  EPCRA  section  313(d)(2).  To 
delete  a  metal  compound  from  the 
EPCRA  section  313  list.  EPA  must 
conclude  that  the  metal  ion  will  not 
become  available  at  a  level  that  can  be 
expected  to  induce  toxicity  of  a  type 
described  in  EPCR.'V  section  313(d)(2), 
and  that  the  intact  species  does  not  meet 
the  criteria  of  EPCRA  section  313(d)(2). 
Accordingly,  EPA  will  generally  deny 
petitions  to  delete  chemicals  if:  (1)  The 
intact  species  meets  the  EPCR.^  section 
313(d)(2)  criteria.  (2)  the  chemical  will 
dissociate  or  react  to  generate  the  m.etal 
ion  at  levels  which  can  reasonably  be 
anticipated  to  cause  adverse  effects  as 
described  in  EPCRA  section  313(d)(2). 
or  (3)  EPA  does  not  possess  and  the 
petitioners  failed  to  provide  information 
to  properly  characterize  the  metal  ion 
availability. 


III.  Technical  Review 

The  Agency  has  previously  addressed 
the  transformation  processes  that  may 
generate  copper  ion  from  copper 
phthalocyanine  compounds  in  its 
re\  iew  of  a  petition  to  delete  tliree 
copper  phthalocyanine  pigments 
(Pigment  Blue  15.  copper 
phthalocyanine;  Pigment  Green  7. 
copper  poly{14)chlorophthalocyanine: 
and  Pigment  Green  36,  copper 
hexabromodecachlorophthalocyanine) 
from  EPCRA  section  313  reporting 
requirements.  These  three  copper 
phthalocyanine  pigments  were  deleted 
from  EPCRA  section  313  on  May  23, 
1991  (56  PR  23650),  because  copper  ion 
could  not  reasonably  be  expected  to 
become  available  from  these  pigments 
and  because  there  was  no  indication 
from  the  available  data  that  the  intact 
pigments  could  reasonably  be 
anticipated  to  cause  acute,  chronic,  or 
environmental  toxicity.  No  data  on  the 
specific  copper 

monochlorophthalocyanine  compounds 
which  are  the  subject  of  this  petition 
were  found.  However,  in  its  analysis  of 
the  three  previously  deleted 
compounds,  the  Agency  used  data  on 
both  broniinated/chlorinated  copper 
phthalocyanine  and  copper 
phthalocyanine.  This  information  was 
selected  because  Pigment  Blue  15, 
Pigment  Green  7,  and  Pigment  Green  36 
ranged  in  degree  of  bromination/ 
chlorination  from  zero  (Pigment  Blue 
15)  to  100  percent  (Pigment  Green  36). 
The  transformation  potential  of  many 
organic  compounds  is  dependent,  in 
part,  on  the  number  of  bromine  or 
chlorine  atoms  present  in  the  molecule. 
Although  there  are  exceptions, 
generally,  the  more  highly  brominated 
or  chlorinated  an  organic  compound  is. 
the  less  likely  it  is  to  undergo  biotic  or 
abiotic  transformations.  Once  the 
transformation  potential  for  copper 
phthalocyanine  pigments  at  the 
extremes  of  the  range  of  possible 
brominaticn/chlorination  had  been 
assessed,  the  transformation  potential 
for  those  copper  phthalocyanine 
pigments  with  bromination/chlorination 
greater  than  zero  and  less  than  100 
percent,  including  copper 
monochlorophthalocyanine,  could  be 
inferred.  The  transformation  processes 
reviewed  included,  hydrolysis, 
photolysis,  abiotic  and  biotic  aerobic 
degradation,  abiotic  and  biotic 
anaerobic  degradation,  bioavailability  of 
the  ion  when  the  compounds  are 
ingested  or  inhaled,  and 
bioaccumulatton.  The  following 
discussion  summarizes  the  information 
reviewed. 


1 .  Copper  ion  (Refs.  2  and  7).  Copper 
is  recognized  as  an  essential  element.  It 
is  essential  to  a  number  of  normal 
physiological  processes  including 
erythropoiesis.  connective  tissue 
metabolism,  bone  development,  and 
nervous  system  function.  The  National 
Academy  of  Sciences'  recommended 
daily  allowance  (RDA)  for  adults  is  2  0 
to  3.0  milligrams  (mg)  copper/day. 
Copper  is  also  used  as  a  hematinic  (to 
stimulate  red  blood  cell  production)  in 
adults  at  a  dose  of  3.8  to  7.6  mg/dav. 

a.  Human  health  effects.  Copper 
poisoning  has  been  demonstrated  in 
animals  and  identified  in  humans.  The 
liver  is  the  main  storage  depot  for 
copper,  and  hepatic  damage  is 
associated  with  the  accumulation  of 
high  levels  of  copper.  Hepatic  toxicity  is 
characterized  by  hepatocellular 
necrosis,  regenerative  activity,  and 
cirrhosis.  Kidney  necrosis  and  elevated 
levels  of  serum  copper  occur  only  after 
the  liver  begins  to  accumulate  high 
levels  of  copper.  These  ele\ated  serum 
copper  levels  can  progress  to  sudden 
hemolytic  anemia  and  jaundice. 

The  types  of  neurological  effects 
associated  with  copper  poisoning  can 
include  demyelination  and  cerebral 
degeneration.  These  effects  are  thought 
to  be  related  to  defects  in  catecholcunine 
metabolism.  Alterations  in  brain 
neurotransmitter  systems  have  been 
obser\ed  in  rats  following 
intraperitoneal  injections  of  2 
milligrams/kilogram/day  (mg/kg/day) 
for  21  days.  There  are  two  groups  that 
arc  at  a  particularly  increased  risk  from 
copper  exposure.  These  include 
individuals  with  Wilson's  disease, 
which  is  an  inborn  error  in  copper 
metabolism.  The  metabolic  error  in 
Wilson's  disease  allows  copper  to 
accumulate  in  the  liver,  brain,  kidney, 
and  cornea,  causing  hemolytic  anemia, 
neurological  abnormalities,  and  corneal 
opacity.  In  addition,  individuals  with 
glucose-6  phosphate  dehydrogenase 
deficiencies  may  also  be  at  greater  risk 
of  experiencing  toxic  effects  from 
copper  exposure. 

Copper  is  classified  in  EPA's  Group  D 
(insufficient  data)  for  carcinogenic 
potential.  Copper  is  generally  negative 
in  mutagenicity  bioatsays.  Oral 
bioassays  using  copjier  were  negative; 
subcutaneous  injection  rf  copper 
compounds  has  been  reported  to  induce 
tumor  formation  in  one  sex  and  strain 
of  mice. 

Them.aximum  contam.inant  level 
(MCL)  established  for  copper  under  the 
Safe  Drinking  Water  Act  is  1.3 
milligrams/liter  (mg/I.)  (3.5  mg/day). 
b.  Ecological  effects.  Copper  is  very 
toxic  to  aquatic  life.  It  is  sometimes 
used  as  a  biocide  to  control  undesirable 
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aquatic  plants.  EPA  has  i 
Quality  Criteria  for  copper  t 
a((uatic  life.  The  acute  crite 
witer  at  a  hardness  of  50  m, 
micrograms.'liter  |ug/L).  The 
criterion  in  fresh  warer  is  6. 
hardness  of  50  mg/L.  In  salt 
hardness  of  50  mg/L.  the 
is  2.9  ug.'L.  At  a  hardness  of 
the  freshwater  acute  criterio 
L,  the  freshwater  chronic  cri 
ug/L.  and  the  salt  water  acut 
is  2.9  ug/L. 

2  Availability  of  copper  i. 
copper  monochlorophthaloc 
pigments  are  e.xpected  to  be 
stable  to  chemically  and  bio 
induced  transformations. 

a.  TheJ-ma!  stability.  Based 
structural  analogy  to  other  c 
phthalocyanine  pigments, 
monochlorophthalocyanine  , 
are  expected  to  be  extremely 
thermally.  Copper  phthalocy 
pigments  only  begin  to  show 
decomposition  at  temperat 
500  °C  (Ref.  6). 

b.  Hydrolysis.  Coppev  phth 
pigments  have  very  low  solul 
water  and  are  not  expected  t( 
or  hydrolyze  in  water  under 
environmental  conditions.  H 
copper  phthalocyanine  pi_^ 
not  occur  in  basic  and  nonox 
acidic  media  (Ref  3).  By  strucjt 
analogy  to  copper  phthalocy 
pigments  for  which  data  are  i 
hydrolysis  of  the  copper 
m.onochlorophlhalocyanine  ^ 
not  expected  to  be  a  significa 
environmental  transformafior 

c.  Photolysis.  Based  on  star 
out  to  determine  the  light  fast 
structurally  similar  copper 
phthalocyanine  pigments,  it 
that  photolysis  of  copper 
monochlorophthalocyanine  p 
with  resultant  release  of  copp 
not  occur  (Ref.  4). 

d.  Abiotic  oxidation.  Data  i 
that  under  ambient  envi 
condition5;,  abiotic  oxidation 
phthatcc  vonine  pigments  doei 
occur.  More  rigTous  conditio 
required  to  effect  the  oxidatioi 
copper  phthalocyanine  pig 
subsequent  release  of  copper 
pigments  can  be  chemically  o 
yield  phlhalimides  and  coppe: 
by  boiling  in  dilute  nitnc  acid 
Oxidation  of  the  pigments  can 
occur  by  treatment  with  eerie  ■ 
dilute  sulfuric  acid  at  25  T,  oi 
reaction  with  potassium  perm 
(Ref.  1).  Because  rigorous  cone 
required  to  oxidize  copper 
phthalocyanine  pigments,  ab 
oxidation  of  copper 
monochlorophthalocyanine  p 
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under  ambient  environmental 
conditions  is  not  likely  to  occur. 

e.  Microbial  transformaticns.  No  data 
en  the  anaerobic  or  aerobic 
biodegradability  of  the  copper 
monochlorophthalocyanine  pigm.ents 
were  found.  However,  based  on  their 
extremely  low  solubility  in  water,  their 
large  cross-sectional  diameter,  and.  with 
the  exception  of  the  chlorine,  the  lack 
of  substituent  groups  associated  with 
facile  primary  degradation,  copper 
monochlorophthalocyanine  pigments 
are  expected  to  be  very  resistant  to 
degradation  processes  (Ref.  5). 

r  Bioavailability.  On  the  basis  of 
molecular  weight,  extremely  low 
solubility  in  water,  and  data  from 
subchronic  toxicity  tests  on  other 
copper  phthalocyanine  pigments  {Ref 
7),  copper  monochlorophthalocvar.me  is 
liol  expected  to  be  appreciably  absorbed 
by  any  route  of  exposure  or  metabolized 
to  yield  copper  ion. 

g.  Bioaccumulation.  Because  copper 
ion  does  not  appear  to  be  available  from 
the  copper  phthalocyanine  pigments. 
bioaccumulation  of  copper  ion  is  not  a 
concern  for  copper 
monochlorophthalocyanine  pigments. 

h.  Summary.  By  virtue  of  their 
structural  analogy  to  other  eopp'^r 
phthalocyanine  pigments,  EPA  bo!ie\es 
that  the  availability  of  copper  ion  from 
the  copper  monochlorophthalocv anine 
pigments  by  hydrolysis,  photolysis,  and 
aerobic  and  anaerobic  transformations  is 
negligible.  Copper  ion  is  not  expected  to 
be  bioavailable  from  the  copper 
monochlorophthalocyanine  pigments. 
The  copper  monochlorophthalocvanine 
pigments  are  not  expected  to  be 
appreciably  absorbed  by  any  route  of 
exposure  or  metabolized  to  vield  the 
( opper  ion. 

3.  Manufactunng.  use,  and  release. 
Phthalocyanine  blue  pigments,  such  as 
copper  monochlorophthalocyanine.  are 
generally  manufactured  using  ODe  of 
two  methods.  Copper 
monochlorophthalocyanine  is 
manufactured  by  a  phthalonitrile  baking 
process  or  a  solvent  proce^,^.  The 
.phthalonitrile  baking  process  yields  a 
range  of  70  to  85  percent  of  product. 
The  solvent  process  is  more  popular  and 
yields  a  purer  form  with  a  yield  of  85 
to  95  percent  of  product.  Following  the 
synthesis  the  crude  product  is  isolated. 
F  inishing  of  the  crude  pigment  can 
involve  any  of  a  number  of  processf^s 
such  as  dissolution  in  acid  followed  bv 
controlled  precipitation,  intensive 
milling  with  urea  and  sulfuric  acid, 
milling  with  sodium,  chloride,  or  m.iliing 
with  sodium  chloride  and  solvent. 

Copper  monochlorophthlocyanine  is 
often  used  in  combination  with  other 
colorants.  The  primary  uses  of  copper 


monochlorophthalocyanine  mixtures 
are  as  colorants  for  coatings,  paints. 
printing  inks,  and  plastics. 

The  EPCR.A  section  313  repur^ed 
releases  of  copper  from  three  faciiities 
which  were  identified  as  rr;anu;bc!iirers 
of  copper  monochlorophthtkcvrji'Sir.e 
were  2.354  pounds  in  1990  and  491 
pounds  for  1991.  Facilities  that  p.-crfss 
or  use  copper 

monoehlorophthalocyinjne  p)f;3>-.v, 
could  not  be  identiiled  and  therefore 
releases  from  these  facilities  couM  r.fil 
be  estimated. 

IV.  Explanation  for  Proposed  Action  To 
Delete  Copper 
Monochlorophthalocyanine 

EPA  is  granting  the  petitier.'  an-i 
proposing  to  delete  copppr 
monochlorophthalocyanine  frn.T.  thf 
copper  compounds  category  c5  the 
EPCRA  section  313  list  of  toxic 
chemicals.  As  stated  in  Unit  IJ.  cJ  thiS 
preamble,  petitions  for  delislirsg  a 
member  of  a  metal  compound  cotegory 
will  be  denied  unless  EPA  carj  conclude 
that  the  intact  species  does  not  rriee:  the 
criteria  of  section  313(d)(2)  and  the 
metal  ion  will  not  be  availabk  a:  &  l<c\t-l 
that  can  reasonably  be  anticipaled  to 
induce  to.xicify.  This  decision  to 
propose  to  delist  copper 
monochlorophthalocyanine  is  tased  t.n 
EPAs  belief  that:  (1)  The  mtaci  speties 
does  not  meet  the  EPCRA  sectjcn  313!d) 
criteria  and  (2)  the  copper  ion  fro.-n 
copper  monQchlorophtha!ocyar.;ne  nil) 
not  becom.e  available. 

After  reviewing  the  petilicra  arid- 
available  information,  EPA  hts 
concluded  that  copper 
monochlorophthalocyanine  is  n^iJ 
known  to  cause  or  cannot  rcascnabiy  be 
anticipated  to  cause  acute  or  chro.iic 
toxicity  in  humans  or  adverse  effects  in 
the  environment,  and  thus  does  nvx 
meet  the  criteria  of  EPCR.^  sect;c>i 
3.13(d)(2). 

V.  Request  for  Public  Comment 

EPA  requests  public  com.n.ent  or,  this 
proposed  rule  to  delete  copper 
monochlorophthalocyanine  from  the 
category  "copper  compounds"  on  the 
EPCRA  section  313  list  of  toxic 
chemicals.  In  addition.  EPA  reque.-.ts 
comment  on  the  alternative  of 
exempting  all  copper  phthalocyanine 
compounds  that  are  substituted  v.ith 
only  hydrogen  and/or  bromine  or 
chlorine  from  the  reporting 
requirements  under  the  "copper 
compounds"  category  on  the  EPCR,-\ 
section  313  list.  As  stated  in  Unit  HI.  (f 
this  preamble,  EPA  has  previously 
reviewed  brominated/chlorinaled 
copper  phthalocyanine  compounds  as 
well  as  the  parent  compound,  copper 
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phlhalocyanine.  and  believes  that  its 
conclusions  regarding  the  availability  of 
soluble  copper  from  diese  compounds 
apply  to  all  copper  phlhalocyanine 
compounds  that  are  substituted  with 
only  hydrogen  and/or  bromine  or 
chlorine.  Comments  should  be 
submitted  to  the  address  listed  under 
the  ADDRESSES  unit.  All  comments 
must  be  received  by  EPA  on  or  before 
August  5,  1994. 

V'l.  Rulemaking  Record 

The  record  si:pporting  this  proposed 
rule  is  contained  in  docket  number 
OrPTS-^00085.  All  documents.  " 
including  an  index  of  the  docket,  are 
available  in  the  TSCA  Nonconfidential 
Information  Center  (.\'CIC),  abo  known 
as.  TSCA  Public  Docket  Office  from 
noon  to  4  p.m..  Monday  throuj^h  Fridav. 
excluding  legal  holidays.  TSCA  NCIC  is 
located  at  EPA  Headquailers.  Rni.  NE- 
B607.  401  M  St..  SW..  Washington.  DC 
20460. 
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VTII.  Regulatory  Assessment 
Requirements 

A.  Executive  Order  12866 

Under  E.xecutive  Order  12866  (58  FR 
51735.  October  4. 1993).  the  Agency 
must  determine  whether  the  regulatory 
action  is  "significant"  and  therefore 
subject  to  review  by  the  Office  of 
Management  and  Budget  (OMB)  and  the 
requirements  of  the  E.xecutive  Order. 
Section  3(f)  of  the  Order  defines  a 
"significant  regulatory  action"  as  an 
action  likely  to  lead  to  a  rule  (1)  Having 
an  annual  effect  on  the  economy  of  SlOO 
million  or  more,  or  adversely  and 
materially  affecting  a  sector  of  the 
economy,  productivity,  competition, 
jobs,  the  environment,  public  health  or 
safety,  or  State,  local,  or  tribal 
governments  or  communities  (also 
referred  to  as  "economically 
significant");  (2)  creating  serious 
inconsistency  or  otherwise  interfering 
with  an  action  taken  or  planned  by 
another  agency:  (3)  materially  altering 
the  budgetary-  i.mpacts  of  entitlements, 
grants,  user  fees,  or  loan  programs:  or  (4) 
raising  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  this  Executive  Order. 

Pursuant  to  the  terms  of  this 
Executive  Order,  it  has  been  determined 
that  this  proposed  rule  is  not 
"significant"  and  therefore  not  subject 
to  OMB  review. 

B.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act 
of  1980,  the  Agency  must  conduct  a 
small  business  analysis  to  determine 
whether  a  substantial  number  of  small 
entities  would  be  significantly  affected 
by  the  proposed  rule.  Because  the 
proposed  rule  eliminates  an  existing 
requirement,  it  would  result  in  cost 
savings  to  facilities,  including  small 
entities. 

C.  Paperwork  Reduction  Act 

This  proposed  rule  does  not  have  anv 
information  collection  requirements 
subject  to  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980.  44 
U.S.C.  3501  et  seq. 

List  of  Subjects  in  40  CFR  Part  372 

Environmental  protection.  Chemicals, 
Community  right-to-know.  Reporting 
and  recordkeeping  requirements,  and 
Toxic  chemicals. 


Dated:  May  23,  1994. 

Lynn  R.  Goldman, 

Assistant  Administrator.  Office  ofPnvrntion. 
Pesticides  and  Toxic  Substances. 

Therefore,  it  is  proposed  that  40  CFR 
part  372  be  amended  as  follows: 

1.  The  authority  citation  for  part  372 
would  continue  to  read  as  follows: 

Authority:  42  U.S.C.  11023  and  11048. 

§  372.65  [Amended] 

2.  In  §  372.65(c)  by  adding  the 
following  language  to  the  copper 
compounds  listing  "(except  copper 
monochlorophthalocyanine  known  by 
the  following  CAS  numbers  15975-60- 
7.  147-13-7,  and  12239-87-1)." 

(FR  Doc.  94-13677  Filed  G-3-94;  8:45  ni;i| 
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40  CFR  Part  721 

[OPPrS^0612B;  FRL-4750-4] 
RIN  2070-AB27 

Aromatic  Amino  Ether;  Proposed 
Significant  New  Use  Rule 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  EPA  is  proposing  a  significant 
new  use  rule  (SNUR)  under  section 
5(a)(2)  of  the  Toxic  Substances  Control 
Act  (TSCA)  for  the  chemical  substance 
described  generically  as  an  aromatic 
amino  ether  which  is  the  subject  of 
premanufacture  notice  (PMN)  P-90- 
1840  and  which  is  subject  to  a  TSCA 
section  5(e)  consent  order  issued  by 
EPA.  This  proposal  would  require 
certain  persons  who  intend  to 
rtianufacture,  import,  or  process  this 
substance  for  a  significant  new  use  to 
notify  EPA  at  least  90  days  before 
commencing  any  manufacturing, 
importing,  or  processing  activities  for  a 
use  designated  by  this  SNUR  as  a 
significant  new  use.  The  requi'-'-d  notice 
ivould  provide  EPA  with  the 
opportunity  to  evaluate  the  ii;tended 
use  and.  if  necessary,  to  prohibit  or  limit 
that  activity  before  it  can  occur. 
DATES:  Written  comments  must  lie 
received  by  EPA  by  July  6.  1994. 
ADDRESSES:  Each  comment  must  bear 
the  docket  control  number  OPPTS- 
50612B.  All  comments  should  be  sent  in 
triplicate  to:  TSCA  Document  Receipt 
Office  (7407).  Office  of  Pollution 
Prevention  and  To.xics.  Environmental 
Protection  Agency.  Rm.  E-201.  401  M 
St..  SW.,  Washington.  DC  20460.  All 
comments  which  are  claimed 
confidential  must  be  clearly  marked  as 
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such.  Three  additional  sanitized  copies 
of  any  comments  containing 
confidential  business  infoitnation  (CBI) 
must  also  be  submitted.  Nonconfidential 
versions  of  comments  on  L  tis  proposed 
rule  will  be  placed  in  the  r  ilemaking 
record  and  will  be  availabl  j  for  public 
inspection. 

FOR  FURTHER  INFORMATION  C  ONTACT: 
Susan  B.  Hazen,  Director, 
Environmental  Assistance  Division 
(7408),  Office  of  Pollution  'revention 
and  Toxics,  Environmental  Protection 
Agency,  Rm.  E-543B.  401 1  i  St.,  SVV.. 
Washington,  DC  20460,  Te  ephone: 
(202)  554-1404,  TDD:  (202   554-0551. 
SUPPLEMENTARY  INFORMATIG  r.  This 
proposed  SNUR  would  reqi  lire  persons 
to  notify  EPA  at  least  90  da  /s  before 
commencing  the  manufacti  re,  import, 
or  processing  of  P-90-184C  for  the 
significant  new  uses  designated  herein. 
The  required  notice  would  jrovide  EPA 
with  information  with  whic  h  to  evaluate 
an  intended  use  and  associi  ted 
activities. 


I.  Authority 

Section  5(a)(2)  of  TSCA  ( 
2604(a)(2))  authorizes  EPA 


5  U.S.C. 
o  determine 


that  a  use  of  a  chemical  sub  stance  is  a 
"significant  new  use."  EPA  must  make 
this  determination  by  rule  alfler 
considering  all  relevant  fact  ors, 
including  those  listed  in  se<  tion  5|a)(2). 
Once  EPA  determines  that  s  use  of  a 
chemical  substance  is  a  sigrificant  new 
use,  section  5(a)(1)(B)  of  TS:L^  requires 
persons  to  submit  a  notice  t^ )  EPA  at 
least  90  days  before  they  ms  nufacture, 
import,  or  process  the  chem  ral 
substance  for  that  use.  Secti  m  26(c)  of 
TSCA  authorizes  EPA  to  tak  b  action 
under  section  5(a)(2)  with  n  spect  to  a 
category  of  chemical  substances. 

Persons  subject  to  this  SN  'JR  would 
comply  with  the  same  notid  • 
requirements  and  EPA  regul  afory 
procedures  as  submitters  of 
premanufadure  notices  und?r  section 
5(a)(1)  of  TSCA.  In  particula  r,  these 
requirements  include  the  in  ormation 
submission  requirements  of  section  5(b) 
and  (d)(1).  the  exemptions  a  ithorized 
by  section  5(h)(1).  (h)(2),  (h)  3).  and 
(h)(5).  and  the  regulations  at  40  CFR 
part  720.  Once  EPA  receives  a  SNUR 
notice.  EPA  may  take  regulai  ory  action 
under  section  5(e).  5(f),  6.  or  7  to  control 
the  activities  for  which  it  ha: ;  received 
a  SNUR  notice.  If  EPA  does  i  lot  take 
action,  section  5(g)  of  TSCA  requires 
EPA  to  explain  in  the  Federf  1  Register 
its  reasons  for  not  taking  acti  on. 

Penjons  who  intend  to  exp  ort  a 
substance  identified  in  a  pro  )osed  or 
final  SNUR  are  subject  to  the  export 
notification  provisions  of  TS  "A  section 


12(b).  The  regulations  that  interpret 
section  12(b)  appear  at  40  CFR  part  707. 

II.  Applicability  of  General  Provisions 

General  regulatory  provisions 
applicable  to  SNURs  are  codified  at  40 
CFR  part  721,  subpart  A.  On  July  27, 
1988  (53  FR  28354),  and  July  27,  1989 
(54  FR  31298).  EPA  promulgated 
amendments  to  the  general  provisions 
which  apply  to  this  SNUR.  In  the 
Federal  Register  of  August  17, 1988  (53 
FT?  31252),  EPA  promulgated  a  "User 
Fee  Rule"  (40  CFR  part  700)  under  the 
authority  of  TSCA  section  26(b). 
Provisions  requiring  persons  submitting 
significant  new  use  notices  to  submit 
certain  fees  to  EPA  are  discussed  in 
detail  in  that  Federal  Register 
dociunent.  Interested  persons  should 
refer  to  these  documents  for  further 
information. 

III.  Background 

EPA  published  a  direct  final  SNUR  for 
the  chemical  substance,  which  was  the 
subject  of  PMN  P-90-1840  and  a  TSCA 
section  5(e)  consent  order  issued  by 
EPA,  in  the  Federal  Register  of  October 
4.  1993  (58  FR  51672).  EPA  received 
adverse  comments  following 
publication  for  this  chemical  substance. 
Therefore,  as  required  by  §  721.160,  the 
final  SNUR  for  P-90-1840  is  being 
withdrawn  elsewhere  in  this  issue  of  the 
Federal  Register  and  this  proposed  rule 
on  the  substance  is  being  issued. 

EPA  is  not  soliciting  and  will  not 
respond  to  comments  on  any  of  the 
other  SNURs  that  were  published  in  the 
October  4.  1993.  Federal  Register 
because  those  rules  became  final 
effective  rules  on  December  3. 1993,  or 
are  being  withdrawn  and  proposed  in  a 
separate  action.  The  supporting 
rationale  and  background  to  this 
proposal  are  more  fully  set  out  in  the 
preamble  to  the  direct  final  SNUR  for 
this  substance  and  in  the  preamble  to 
EPA's  first  direct  final  SNURs  published 
in  the  Federal  Register  of  April  24.  1990 
(55  FR  17376).  Consult  that  preamble  for 
further  information  on  the  objectives, 
rationale,  and  procedures  for  the 
proposal  and  on  the  basis  for  significant 
new  use  designations  including 
provisions  for  developing  test  data. 

IV.  Substance  Subject  to  This  Rule 

EPA  is  proposing  significant  new  use 
and  recordkeeping  requirements  for  the 
following  chemical  sub.stanre  under  40 
CFR  part  721. 

PMN  Number  P-90-1840 

Chemical  name:  (generic)  Aromatic 

amino  ether. 

CAS  number:  Not  available. 


Effective  date  of  section  5(e)  consent 
order:  November  5,  1992. 
Basis  for  section  5(e)  consent  order:  The 
order  was  issued  under  section 
5(e)(l)(A)(i)  and  (ii)(I)  of  TSCA  based  on 
a  finding  that  this  substance  may 
present  an  unreasonable  risk  of  injury  to 
health  and  the  environment. 
Toxicity  concern:  The  PMN  substance 
and  similar  chemicals  have  been  shown 
to  cause  mutagenicity,  carcinogenicity, 
neurotoxicity  (retinopathy), 
hepatotoxicity,  reproductive  effects.  an<i 
aquatic  toxicity  at  concentrations  as  low 
as  1  ppb  (part  per  billion)  in  test 
animals. 

Recommended  testing:  A  90-day 
subchronic  rodent  study  (oral  or 
inhalation  route)  with  special  attention 
given  to  hepatotoxicity, 
histopathological  exam  of  the  male  an«l 
female  reproductive  organs,  and 
retinopathy  is  needed  to  help 
characterize  the  neurotoxic, 
hepatotoxic.  and  reproductive  effects  of 
the  PMN  substance.  The  90-day  study 
must  also  include  for  each  treatment 
group  a  satellite  group  of  exposed 
animals  to  be  retained  for  an  additional 
90-day  recovery  period  to  evaluate  the 
possible  reversibility  of  retinopathy. 
Light  and  electron  microscopy  should 
be  utilized  to  examine  the  ocular  tissue 
(40  CFR  798.26.50.  modified).  A  2-year 
two-species  bioassay  (40  CFR  798.3300) 
is  also  necessary  to  characterize  the 
carcinogenic  potential  of  the  PMN 
substance.  The  consent  order  contains 
two  production  volume  limits.  The 
PMN  submitter  has  agreed  not  to  exccH'd 
the  first  production  limit  without 
performing  the  90-day  subchronic 
study.  The  PMN  submitter  has  also 
agreed  not  to  exceed  the  second,  higher 
production  volume  limit  without 
performing  the  2-year,  two-species 
bioassay.  In  addition,  an  early  life  stage 
toxicity  study  (40  CFR  797.1600).  a 
Daphnia  chronic  toxicity  study  (40  CFR 
797.1330).  an  algal  acute  toxicity  study 
(40  CKR  797.1050).  and  a  coupled  units 
test  (40  CFR  796.3300)  would 
characterize  the  potential  aquatic 
toxicity  effects. 
CFR  citation:  40  CFR  721.3390 

V.  Applicability  of  SNUR  to  Uses 
Occurring  Before  Effective  Date  of  the 
Final  SNUR 

EPA  has  decided  that  the  intent  of 
section  5(a)(1)(B)  is  best  served  by 
designating  a  use  as  a  significant  new 
u.se  as  of  the  date  of  proposal  rather  *h.in 
as  of  the  effective  date  of  the  rule. 
Because  this  SNUR  was  first  published 
on  October  4,  1993,  as  a  direct  final  rule, 
that  date  will  serve  as  the  date  after 
which  uses  will  be  considered  to  be  new 
uses.  If  uses  which  had  commenced 
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between  that  date  and  tho  effective  date 
of  this  rulemaking  were  considered 
ongoing,  rather  than  new.  any  person 
could  defeat  the  SNUR  by  initiating  a 
significant  new  use  before  the  effective 
date.  This  would  make  it  difficult  for 
EPA  to  establish  SNDR  notice 
requirements.  Thus,  persons  who  begin 
commercial  manufacture,  import,  or 
processing  of  the  siibst.ince  for  uses 
regulatH.d  through  this  SNUR  after 
OcU)bor  4,  1993.  will  haie  to  ceas.';  any 
such  activity  bufore  the  effective  date  of 
the  rule.  To  resume  their  activities,  such 
persons  would  have  to  comply  with  all 
applicable  SNUR  notice  requirements 
and  wait  until  the  notice  review  period, 
including  all  extensions,  expires.  EPA. 
not  wishing  to  unnecessarily  disrupt  the 
activities  of  persons  who  begin 
rommcTcial  manufacture,  import,  or    < 
processing  for  a  proposed  significant 
new  use  before  the  effective  date  cf  the 
.SN'UR,  has  promulgated  provisions  to 
allow  such  persons  to  comply  with  this 
proposed  SNUR  before  it  is 
promulgated.  If  a  person  were  to  meet 
the  conditions  of  advance  compliance  as 
codified  at  §  721,45{h),  the  person 
would  be  considered  to  have  met  the 
requirements  of  the  final  SNUR  for 
those  activities.  If  persons  who  begin 
commercial  manufacture,  import,  or 
processing  of  the  substance  between 
proposal  and  the  effective  date  of  the 
SNUR  do  not  meet  the  conditions  of 
advance  compliance,  they  must  ceas;; 
that  activity  before  the  effective  date  of 
the  nile.  To  resume  their  activities, 
these  persons  would  ha\  e  to  comply 
with  all  applicable  SNUR  notice 
requirements  and  wait  until  the  notice 
review  period,  including  all  extensions, 
expires. 

VI.  Economic  Analysis 

KPA  has  evaluated  the  potential  costs 
of  establishing  significant  new  use 
notice  requirements  for  potential 
manufacturers,  importers,  and 
processors  of  the  chemical  substance  at 
the  time  of  the  direct  final  rule.  The 
analysis  is  unchanged  for  the  substance 
in  this  proposed  rule.  The  Agency's 
complete  economic  analysis  is  availabio 
in  the  public  record  for  this  proposed 
rule(OPPTS-50612B). 

VII.  Comments  Containing  Confidential 
Business  Information 

Any  person  who  submits  comments 
claimed  as  CBI  must  mark  the 
comments  as  "confidential, '"  "trade 
secret."  or  other  appropriate 
designation.  Comments  not  claimed  as 
confidential  at  the  time  of  submission 
will  be  placed  in  the  public  file.  Any 
comments  marked  as  confidential  ivill 
be  treated  in  accordance  with  the 


procedures  in  40  CFR  part  2.  Any  party 
submitting  comments  claimed  to  be 
confidential  must  prepare  and  submit  a 
nonconfidential  public  version  in 
triplicate  of  the  comments  that  EPA  can 
place  in  the  public  file. 

Vlil.  Rulemaking  Record 

EPA  has  established  a  re:;ord  for  this 
nUemaking  (docket  control  number 
OPPTS-50612B).  The  record  includes 
basic  hiformation  considcrt-d  by  the 
Agency  in  developing  this  proposed 
rule.  EPA  will  sup|)iement  the  record 
with  additional  information  as  it  is 
received. 

EPA  will  accept  addition.-;!  materials 
for  inclusion  in  the  record  at  any  timo 
between  thi.s  proposal  and  designation 
cf  the  complete  record.  EPA  vvill 
identify  the  complete  rulem.-iking  record 
by  'he  date  of  promulgation. 

A  public  version  of  the  record, 
v.-ithout  any  CBI.  is  available  in  the 
TSCA  Nonconfidential  Information 
Center  (NCIC),  also  known  as,  TSCA 
Public  Docket  Office,  from  12  noon  to  4 
p.m.,  Monday  through  Friday,  except 
legal  holidays.  NCIC  is  located  in  Rm. 
E-G102,  40i  M  St..  SW.,  Washington. 
DC  20460. 

IX.  Regulatory  Assessment 
,  Requirements 

A.  Executive  Order  12866 

Under  Executive  Order  1286G  (."SB  FR 
51735,  October  4,  1993),  tho  Agency 
must  determine  whether  the  regulator}' 
action  is  "significant"  and  therefore 
subject  to  all  the  requirements  of  the 
E.xRcutive  Order  (i.e..  Regulatory  Impact 
Analysis,  review  by  the  Office  of 
Management  and  Budget  (OMB)).  Under 
section  3(0,  the  order  defines 
"significant"  as  those  actions  fikely  to 
lead  to  a  nilc  (1)  Having  an  annual  effect 
on  the  econ(;((;y  of  SlOO  million  or 
more,  or  adversely  and  materially 
affecting  a  sector  of  the  econom\', 
productivity,  competition,  jobs,  tho 
environment,  public  health  or  safety,  or 
State,  local  or  tribal  governments  or 
communities  (also  referred  to  as 
"economically  significant");  (2)  creating 
serious  inconsistency  or  otherwise 
interfering  with  an  action  taken  or 
planned  by  another  agency:  (3) 
materially  altering  the  budgetarv' 
impacts  of  entitlement,  grants,  user  fees, 
or  loan  programs;  or  (4)  raising  novel 
legal  or  policy  issues  arising  out  of  legal 
mandates,  the  President's  prioritities,  or 
the  principles  set  forth  in  this  Executive 
Order.  Pursuant  to  the  terms  of  this 
Executive  Order,  EPA  has  determined 
that  this  proposed  rule  is  not 
"significant"  and  is  therefore  not  subject 
to  OMB  review. 


B.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  605(bj),  EPA  has  determined 
that  this  proposed  rule  would  not  have 
a  significant  im.pact  on  a  substantial 
number  of  small  businessos.  EPA  has 
net  determined  whether  p.srties  affected 
by  th's  prcpor"d  rule  would  likely  be 
small  businesses.  However,  EPA  expects 
to  receive  few  SNUR  nclicc-s  for  the 
substance.  Therefore.  EP.A  b.^lirve-  thnt 
the  number  of  small  businesses  affecied 
by  thi-  rule  would  not  be  substantiul, 
even  if  all  of  tin  SNUR  notice 
submitters  were  small  firnis. 

C.  Paperwork  Reduction  Act 

OMB  has  approved  the  info:mi;iion 
Collection  requirement.s  contained  in 
this  proposed  rule  under  the  provisions 
of  the  Paperwork  Reduction  Act  (44 
U.S.C.  3501  et  seq),  and  has  assigned 
OMB  control  number  2070-0012. 

Public  reporting  burden  for  this 
ccilcction  of  information  is  estimated  to 
vary  from  30  to  170  hours  pi:r  response, 
with  an  average  of  100  hours  per 
response,  including  time  for  reviewing 
instnictions,  searching  existing  data 
sources,  gathering  and  mainUjining  tho. 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 

Send  comments  regarding  the  burd<;n 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden,  to 
Chief  Information  Policy  Branch  (2131). 
U.S.  Environmental  Protection  Agency, 
401  M  St.,  SW..  Washington,  DC  20460; 
and  to  Office  of  Information  and 
Regulator}'  Affai.-s,  Office  of 
Management  and  Budget.  Washington. 
DC  20503,  marked  "Attention:  Desk 
Officer  for  EPA."  Th6  final  rule  will 
respond  to  any  OMB  or  public 
comments  on  the  information 
requirements  contained  in  this  pmposod 
nde. 

List  of  Subjects  in  40  CFR  Part  721 

Environmental  protection,  Chemiuils. 
Hazardous  materials.  Recordkeeping 
and  reporting  requirements.  Significant 
new  uses. 

Dated:  May  24.  1904. 

Lynn  R.  Goldman. 

Assistant  Administrator  for  Pnvirition. 
Pesticides  and  Toxic  Substances 

Therefore,  it  is  proposed  thtit  40  CFR 
part  721  be  amended  as  follows: 

PART  721— [AMENDED] 

1.  The  authority  citation  for  part  721 
Would  continue  to  read  as  follows: 

Aulhoritv:  15  U.S.C.  2604.  2fin7,  and 
2625(c). 
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2.  By  adding  new  §  721.16|»0  to 
subpart  E  to  read  as  follows: 
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§  721 .1 640    Aromatic  amino 
(a)  Chemical  substance 
significant  new  uses  subject 
(1)  The  chemical  substance 
generically  as  aromatic  aniin  j 
(PMhJ  P-90-1840)  is  subject 
under  this  section  for  the 
now  uses  described  in  par 
of  this  section.  The  requin 
section  do  not  apply  once  th 
has  be«n  incorporated  into  a 
product  with  residual  raonoj 
(parts  per  million)  by  weight 
(2!  The  significant  new 
(i)  Protection  in  the  woj 
Koquircraents  as  specified  in 
^  721.63(a)(1).  (a)(2){i).(a)(2)i 
(a)(2)(iii).  (a)(3).  (a)(4).  (a)(5)( 
(b){concentration  set  at  0.  i  , 
(c).  The  demonstration  of  an 
barrier  fur  gloves  required 
paragraph  (a)(3)  of  this  secti 
require  testing  of  the  gloves  a 
There  must  be  no  permeation 
PMN  substance  greater  than  i 
8  h  of  testing  in  accordance 
American  Society  for  Testing 
Materials  (ASTM)  F739  " 
Method  for  Resistance  of 
Clothing  Materials  to  Permeal 
Liquids  and  Gases"  and  AST?  i 
"Guide  for  Documenting  the 
Chemical  Permeation  Testing 
Protective  Clothing  Materials 
employer  must  submit  ail  to 
the  Agency  and  must  receive 
Agency's  written  approval  of 
results  for  each  type  of  glove 
^prior  to  use  of  such  gloves.  GI 
not  be  used  for  a  time  period 
than  they  are  actually  tested 
be  replaced  at  the  end  of  the 
As  an  alternative  to  the  rospi 
requirements  in  this  section, 
manufacturers,  importers,  ant 
processors  may  use  the  new  c 
exposure  limits  provisions,  i 
sampling  and  analytical  met., 
have  previously  been  appro\e 
for  this  substance,  found  in 
consent  order  for  this  sub< 

(ii)  Hazard  communication 
Requirements  as  specified  in 
§  721.72(a).  (b).(c).(d).(e) 
(concentration  set  at  0.1 
(g)(l)(vi).(g)(l)(vii).(g)(2){i). 
(g)(2)(iii).  (g){2)(iv),  (g)(2)(v), 
(g)(3){ii).  (g)(4),  and  {g)(5).  Th 
additional  statements  shall  ap 
each  label  and  MSDS  as  requi. 
paragraph:  This  substance  ma\ 
liver  damage.  This  substance 
retinopathy. 

(iii)  Industrial,  commercial 
consumer  activities.  Requi 
.specified  in  §  721.80(1)  and  (q) 
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(iv)  Release  to  water.  Requirements  as 
specified  in  §  721.90(a)(4),  (b)(4).  and 
(c)(4)  (where  N  =  1  ppb).  When 
calculating  the  surface  water 
concentrations  according  to  the 
instructions  in  §  721.91(a)(4).  tlie 
statement  that  the  amount  of  the 
substance  that  will  be  released  will  be 
calculated  before  the  substance  enters 
control  lechnoir;gy  doos  not  apply. 
Instead,  if  the  waste  stream  containing 
the  PMN  substance  will  be  treated 
before  release,  the  amoimt  of  the  PMN 
substance  reasonably  likely  to  be 
removed  from  the  waste  stream  by 
treatment  may  be  subtracted  in 
caladating  the  number  of  kilograms 
released.  No  more  than  45  percent 
removal  efficiency  may  be  attributed  to 
such  treatment. 

(b)  Specific  requirements.  The 
provisions  of  subpart  A  of  this  part 
apply  to  this  section  except  as  modified 
by  this  paragraph. 

( 1 )  Recordkeeping  requirements. 
Recordkeeping  requirements  as 
specified  under  §721. 125(a)  through  (i) 
and  (k)  are  applicable  to  manufacturers, 
importers,  and  processors  of  this 
substance. 

(2)  Limitations  or  revocation  of 
certain  notification  requirements.  The 
provisions  of  §  721.185  apply  to  this 
section. 

(3)  Determining  whether  a  specific 
use  is  subject  to  this  sectio.n.  The 
provisions  of  §  721.1725(b)(1)  apply  to 
this  section. 

(FR  Doc.  94-13681  Filed  6-3-94;  8:45  ami 
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40  CFR  Part  721 
[OPPTS-50575E;  FRL-4745-S] 

Substituted  Ethylenediamine,  Methyl 
Sulfate  Quatemized;  Revccacion  of  a 
Significant  New  Use  Rule 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule. 

SUMMARY:  EPA  is  proposing  to  revoke  a 
significant  new  use  rule  (SNUR) 
promulgated  under  section  5(a)(2)  of  the 
Toxic  Substances  Control  Act  (TSCA) 
for  substituted  ethylenediamine.  methyl 
sulfate  quatemized,  based  on  receipt  of 
new  data.  The  data  indicate  tliat  for 
purposes  of  TSCA  .section  5,  the 
substance  will  not  present  an 
unreasonable  risk  to  the  environment. 
DATES;  Written  comments  must  be 
received  by  EPA  by  July  6,  1994. 
ADDRESSES:  AH  comments  must  be  sent 
in  triplicate  to:  TSCA  Document  Receipt 
Office  (7407),  Office  of  PolluUon 


Prevention  and  Toxics,  Environmental 
Protection  Agency,  Rm.  E-G99,  401  M 
St.,  SW.,  Washington,  DC  20460. 
Comments  that  are  confidential  must  be 
clearly  marked  confidential  business 
information  (CBI).  If  CBI  is  claimed, 
three  additional  sanitized  copies  must 
also  be  S'lbmitted.  Nonconfidential 
versions  of  comments  on  this  proposed 
rule  will  be  placed  in  the  rulemaking 
reconi  and  will  be  available  for  public 
i«8p<x:tion.  Comments  should  include 
the  docket  control  number.  The  docket 
control  number  for  the  chemical 
substance  In  this  SNUR  is  OPPT.S- 
5057.=i.  Unit  III.  of  this  preamble 
contains  .idditional  information  on 
submitting  comments  containing  C3\ 
FOR  FURTHER  INFORMATION  CONTACT: 
.Siisai  B.  Hazcn,  Director, 
Environmental  Assistance  Division 
(740b).  Otfi(.e  of  Pollution  Prevention 
and  Toxics.  Environmental  Protection 
Ageniry,  Rm.  E-543A.  401  M  St.,  SW., 
Washington,  DC  20460,  Telephone: 
(202)  554-1404.  TDD:  (202)  554-0551 
SUPPtEMENTARY  INFORMATION:  In  tho 
Federal  Register  of  April  24.  1990  (5.'> 
FR  1 7376).  EPA  issued  a  SNUR 
establishing  significant  new  uses  for 
substituted  ethylenediamine.  methyl 
sulfate  quatemized.  Because  of 
additional  data  EPA  has  received  for 
this  subst.incfl.  EPA  is  proposing  to 
revoke  this  SNUR. 

I.  Proposed  Revocation 

EPA  is  proposing  to  revoke  the 
signifiijant  new  use  and  recordkeeping 
requirements  for  the  following  chemical 
substance  under  40  CFR  part  721 
subpart  E.  In  this  unit.  EPA  provides  a 
brief  description  for  the  substance, 
including  its  PMN  number,  chemical 
name  (generic  name  if  the  specific  name 
is  claimed  as  CBI).  CAS  number  (if 
assigned),  basis  for  the  revocation  of  thi> 
section  r,[c]  con.sent  order  for  the 
substance,  and  the  CFR  citation 
removed  in  the  regulatory  text  s«.'clion  of 
this  proposed  nde.  Further  background 
infnrmatiim  for  the  substance  is 
contained  in  the  rulemaking  record 
referenced  below  in  Unit  IV.  of  this 
preamble. 

PMN  Number  P-89-650 

CneiiiituI  name:  (generic)  Substituted 
ethylenediamine.  methyl  sulfate 
CLiaternizod. 

CAS  number:  Not  available. 
Effective  date  of  revocation  of  section 
5(e)  consent  order:  July  28,  1993. 
Basis  for  revocation  of  section  5(e) 
consent  order:  The  order  was  revoked 
based  on  test  data  submitted  under  tho 
terms  of  the  consent  order.  Based  on  the 
Agency's  analysis  of  the  submitted  data, 
EPA  has  sufficient  information  to 
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dotennine.  for  purposes  of  TSCA  section 
5.  that  the  manufacture,  processing, 
distribution  in  commerce,  use,  or 
disposal  of  the  PMN  substance  Will  not 
present  an  unreasonable  risk  to  the 
environment.  Accordingly,  EPA  has 
detenniried  that  further  regulation 
under  section  5(e)  is  not  warranted  at 
this  time. 

Toxicity  testing  results:  Algal  toxicity 
study:  96-h  EC50  =  320,0  mg/L 
"Oaphnid  acute  toxicity  studv:  48-h  NEC 
=  390.0  mg/L 

Fish  acute  toxicity  studv:  9i>-h  NOEC  = 
1.000.0  mg/L 
CFR  citation:  40  CFR  :-21.358D. 

IL  Objectives  and  Rationale  for 
Proposed  Revocation  of  the  Rule 

During  review  of  the  PMN  submitted 
for  the  chem.ica!  substance  that  is  the 
subject  of  this  proposed  revocation,  EPA 
concluded  that  regulation  was 
warranted  under  section  5(e)  of  TSCA 
pending  the  development  of  information 
sufficient  to  make  a  reasoned  evaluation 
of  the  environmental  effects  of  the 
substance,  and  that  the  substance  is 
e.\pected  to  be  produced  in  substantial 
quantities  and  there  may  be  significant 
or  substantial  environmental  exposure. 
EPA  identified  the  tests  necessary  to 
make  a  reasoned  evaluation  of  the  risks 
posed  by  the  substance  to  the 
environment.  Based  on  these  findings,  a 
section  5(e)  consent  order  was 
negotiated  with  the  PiMN  submitter  and 
a  SNUR  was  promulgated. 

EPA  reviewed  testing  conducted  by 
the  PMN  submitter  pursuant  to  the     • 
consent  order  for  the  substance  and 
determined  that  the  information 
available  was  sufficient  to  make  a 
reasoned  evaluation  of  the 
environmental  effects  of  ihe  substance. 
W.\  concluded  that,  for  the  purposes  of 
1 SCA  section  5.  the  substance  will  not 
present  an  unreasonable  risk  and 
consequently  revoked  the  section  5(e) 
consent  order.  The  proposed  revocation 
of  SNUR  provisions  for  this  substance 
designated  herein  is  consistent  with  tho 
revocation  of  the  section  5(e)  order. 

In  light  of  the  above,  EPA  is  proposing 
a  revocation  of  SNL'R  provisions  for  this 
chemical  substance.  When  this 
revocation  becom.es  final,  EPA  wili  no 
longer  require  notice  of  any  compaiiv's 
intent  to  manufacture,  import,  or 
pr(>ce<;v.  this  substance.  In  addition, 
«!\pnrt  notification  under  section  12(b) 
of  TSCA  will  no  longer  be  required. 

III.  Comments  Containing  Confidential 
Business  Information 

Any  person  who  submits  comments 
( l.'inied  as  confidential  business 
information  must  mark  the  comments  as 
■  confidential,"  "trade  secret."  or  other 


appropriate  designation.  Comments  not 
claimed  as  confidential  at  the  time  of 
submission  will  be  placed  in  the  public 
file.  Any  com.ments  marked  as 
confidential  will  be  treated  in 
accordance  with  the  procedures  in  40 
CFR  part  2.  Any  party  submitting 
comments  claimed  to  be  confidential 
must  prepare  and  submit  a  public 
version  of  the  comments  that  EPA  can 
place  in  the  public  file. 

IV.  Rulemaking  Record 

The  record  for  the  rule  which  EPA  is 
proposing  to  revoke  was  established  at 
OFPTS-50575  (P-89-e50).  This  record 
includes  information  considered  by  the 
Agency  in  developing  the  rule  and 
includes  the  test  data  that  formed  the 
basis  for  this  proposal. 

V.  Regulator}'  Assessment 
Requirements 

EPA  is  proposing  to  revoke  the 
requirements  of  the  rjile.  Any  costs  or  ' 
burdens  associated  with  the  rule  will  be 
eliminated  when  the  rule  is  revoked. 
Therefore.  EPA  finds  that  no  costs  or 
burdens  must  be  assessed  under 
Executive  Order  12866,  the  Regulatory 
Flexibility  Act  (5  U.S.C.  G05(b)),  or  the 
Paperwork  Ri^duction  Act  (44  U.S.C. 
3501  et  spq). 

List  of  Subjects  in  40  CFR  Part  721 

Environmental  protection.  Chemicals, 
Hazardous  materials,  Recordkeeping 
and  reporting  requirements.  Significant 
new  uses. 

Dated;  May  25.  1994. 

LvTin  R.  Goldman, 

Assistant  Administrator  for  Prevention, 
Pesticides  and  Toxic  Substances. 

Therefore,  it  is  proposed  that  40  CFR 
part  721  be  amended  as  follows: 

PART  721— [AMENDED] 

1.  The  authority  citation  for  part  721 
will  continue  to  read  as  follows: 

Authorit>-:  15  U.S.C.  2604.  2607.  and 

2f)25((:), 

§721.3530    [ReiT^oved] 

2.  By  removing  §721.3580. 

IfK  Doc.  94-156^2  Filed  6-3-<J4:  8:45  am! 

BILLING  CODE  65S0-S0-F 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

46  CFR  Part  40  and  154 
[CGD  82-058] 

Safety  Standards  for  Self-Propelled 
Vessels  Carrying  Bulk  Liquefied  Gases 

AGENCY:  Coast  Guard,  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 


SUMMARY:  The  Coast  Guard  proposes  to 
amend  its  regulations  concerning  safety 
standards  for  self-propelled  vessels 
carrying  bulk  liquefied  gases.  These 
amendments  are  necessary  because  the 
Internetional  Maritime  Organization 
(!MO)  Code  on  which  many  of  these 
regulations  are  based  has  been 
amended.  This  proposal  would  make 
the  changes  necessary  to  align  these 
regulations  with  the  IMO  Code  and  to 
clarif)  certain  provisions  in  the  existing 
regulations. 

DATES:  Comments  must  be  received  on 
or  before  August  5.  1994. 
ADDRESSES:  Comments  may  be  mailed  to 
the  E\pcutive  Secretar}-,  Marine  Safety 
Council.  (G-LRA/3406)  (CGD  82-058). 
U.S.  Coast  Guard  Headquarters,  2100 
Second  Street  S\V..  Washington,  DC 
20593-0001.  or  may  be  delivered  to 
room  3406  at  the  same  address  between 
8  a.m.  and  3  p.m..  Monday  through 
Friday,  except  Federal  holidays.  The 
telephone  number  is  (202)  267-1477. 
Comments  on  collection-of-information 
requirements  mu.st  be  mailed  also  to  the 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Man&oement  and 
Budget,  725  17th  Street  NW'.. 
Washington,  DC  20503.  ATTN;  Desk 
Officer,  U.S.  Coast  Guard. 

The  Executive  Secretary  maintains  the 
public  docket  for  this  rulemak;ig. 
Comments  will  become  part  of  tnis 
docket  and  will  be  available  for 
inspection  or  copying  at  room  3406. 
U.S.  Coast  Guard  Headquarters  between 
8  a.m..  Monday  through  Friday,  except 
Federal  holidays. 

A  copy  of  the  material  listed  in 
'Incorporation  by  Ri.ferrnce"  of  this 
preamble  is  available  for  inspection  at 
room  1218.  U.S.  Coast  Guard 
Hnadquar'ors. 

FOR  FURTHER  (NFORMATiO.'J  CONTACT:  Mr. 
Thomas  J.  Felleisen,  Hazardous 
Materials  Branch,  Office  of  Marine 
Safety.  Security  and  Environmental 
Protection.  (202)  267-1217. 

SUPPLEMENTARY  INFORMATION: 

Requests  for  Ck)mments 

The  Coast  Guard  encourages 
interest(!d  persons  to  participate  in  this 
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Dafting  Information 

The  principal  person 
drafting  this  document  a 
J.  Felleisen,  Project  Manaber 
Stephen  H.  Barber,  Projec  ( 
Office  of  Chief  Counsel. 

Background  and  Purpose 

On  November  12,  1975 
Governmental  Maritime 
Organization  (now  tlie 
Maritime  Organization  or 
the  "Code  for  Constructi 
Equipment  of  Ships  Carri 
Gases  in  Bulk"  (Gas  Carri 
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Ships  Carrying  Dangerous  Chemicals  in 
Bulk"  (IBC)  and  the  "International  Code 
for  the  Construction  and  Equipment  of 
Ships  Carr\ing  Liquefield  Gases  in 
Bulk"  (IGC). 

These  amendments  were  developed 
by  the  IMO  Subcommittee  on  Bulk 
Chemicals,  the  body  responsible  for 
maintenance  of  the  Code.  The  Coast 
Guard  actively  participated  in  the 
development  of  these  changes  to  the  Ggs 
Carrier  Code  by  submitting  position 
papers  when  the  amendments  were 
proposed.  This  rulemaking  would  revise 
the  Coast  Guard  regulations  in  46  CFR 
part  154  to  reflect  these  amendments. 

One  of  the  most  notable  revisions 
would  be  the  inclusion  of  standards  for 
internal  insulation  tanks  in  new 
§§154.454  through  154.458,  as  well  as 
in  several  existing  sections.  These 
standards  would  be  included  in  order  to 
bring  the  U.S.  regulations  for  liquefied 
gas  vessels  in  line  with  the  Gas  Carrier 
Code. 

Part  154  would  be  revised  to  include 
carriage  requirements  for  seven  cargoes 
previously  regulated  only  under  46  CFR 
part  153.  The  cargoes  are  diethly  ether, 
a  mixture  of  ethylene  oxide  and 
propylene  oxide  containing  not  more 
than  30%  ethylene  oxide,  isoprene, 
isopropylamine,  monoethyamine, 
propylene  oxide,  vinyl  ethyl  ether,  and 
vinylidene  chloride.  These  cargoes  are 
being  added  in  order  to  bring  the  U.S. 
regulations  for  liquefied  gas  vessels  in 
line  with  the  Gas  Carrier  Code. 

Several  sections  of  part  154  would  be 
revised  to  clarify  misinterpreted 
provisions.  These  are  in  §§  154  630, 
154,901.  154.1831.  154.18'32.  and 
154,1834.  See  "Section-by-Section 
Discussion  of  Proposed  Changes"  for  the 
details  of  each  clarification. 

Section-by-Section  Discussion  of 
Proposed  Changes 

The  following  is  a  section  by  section 
explanation  of  the  proposed  changes. 

1.  46  CFR  part  40  would  be  removed. 
See  the  discussion  in  this  section  of  the 
preamble  on  §  154,1745. 

2.  Existing  §  154.1,  Incorporation  by 
reference,  would  be  moved  to  new 
§  154,8  and  revised  to  conform  to 
currciit  formatting  practices, 

3.  The  following  sections  would  be 
revised  to  include  requirements  from 
the  amended  Gas  Carrier  Code 
applicable  to  internal  insulation  tanks: 
§§154,7.  154,235,  154.350,  1.54.454 
through  154.459,  154,468.  154,615.  and 
154.902. 

4.  The  following  sections  would  be 
revised  to  update  references  to  olher 
sections  of  this  chapter  and  to 
incorporated  material  and  to  correct 
spelling  errors:  §§  154.12.  154,15. 


154.151,  154.174,  154.176,  154,188, 
154.195,  154,420,  154.439,  154.440, 
154.448.  154,471,  154.1005.  154.1020. 
154.1115.  154,1135.  154.1735,  154,1800, 
154,1803,  and  154.1820. 

5.  Section  154.19  would  be  revised  to 
refer  to  the  International  Code  for  the 
Construction  and  Equipment  of  Ships 
Carr>'ing  Liquefied  Gases  in  Bulk  and  to 
correct  the  date  on  the  Gas  Carrier  Code 
for  Existing  Ships.  The  correct  date  is 
1976. 

6.  Section  154.170  would  be  revised 
in  accordance  with  an  amendment  to 
the  Gas  Carrier  Code  which  sets  the 
design  temperature  of  the  primary  and 
secondary  cargo  tank  barriers.  Also, 
paragraph  (a)  would  be  revised  to 
comply  with  present  procedures  for 
incorporating  material  by  reference. 

7.  Table  1  (§  154.172)  would  be 
revised  to  align  it  with  the  Gas  Carrier 
Code  by  including  higher  tensile  steel 
grades  AH,  DH,  and  EH  for  vessels 
designed  for  prolonged  exposure  to  low- 
service  temperatures.  The  revisions  to 
this  table  also  would  allow  the  use  of 
grade  A  steel  for  design  temperatures  of 
down  to  -  5  "C  for  thicknesses  of  up  to 
15mm.  The  reference  in  the  table  to  an 
American  Bureau  of  Shipping  (ABS) 
standard  would  be  updated. 

8.  Section  154.300  would  be  revised 
to  allow  category  A  machinery  spaces, 
for  example  spaces  for  bow  thnister 
machinery-,  to  be  located  forivard  of 
hold  spaces  if  specially  approved  by  the 
Commandant  (G-MTH). 

9.  Section  154,315  would  be  revised 
to  allow  the  Coast  Guard  to  accept 
arrangements  where  the  cargo  pump 
room  or  cargo  compressor  room  is 
located  outside  of  the  cargo  area,  as 
"cargo  area"  is  defined  in  §  154.7,  if  the 
limits  of  the  cargo  area  are  extended  to 
include  the  cargo  pump  or  compressor 
room  and  the  areas  below  those  spaces. 
The  Coast  Guard  has  accepted  these 
arrangements  in  the  past,  but  only  on  a 
case  by  ca.se  basis.  In  granting  those 
acceptances,  the  Coast  Guard  used  the 
same  criteria  that  is  contained  in  the 
amendments  to  the  Gas  Carrier  Code 
which  this  notice  proposes  to  adopt. 
Proposed  §  154.315  continues  to  exceed 
the  Gas  Carrier  Code  in  that  the  Gas 
Carrier  Code  allows  cargo  pump  and 
compressor  rooms  to  be  located  below 
the  weather  deck.  The  Coast  Guard  takes 
the  position  that  locating  the  cargo 
pump  and  cargo  compressor  rooms  on 
the  weather  deck  reduces  the  likelihood 
of  permitting  vapor  accumulation  in 
those  rooms.  Of  course,  such 
arrangements  would  be  considered 
under  the  provisions  of  §  154,32  on 
equivalents.  This  is  consistent  with  the 
amendments  to  the  Gas  Carrier  Code 
which  require  special  approval  for 
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specified  locations  of  the  cargo  pump 
and  cargo  compressor  rooms. 

Section  154.315  also  would  be  revised 
to  require  that  personnel  wearing 
protective  clothing  have  complete 
access  to  cargo  pump  and  compressor 
rooms  and  are  able  to  operate  ail  valves 
necessary  for  cargo  handling. 

10.  Section  154.320  would  be  revised 
to  align  it  with  \he  Gas  Carrier  Code  bv 
specifying  allowable  openings  for  cargo 
control  stations  not  having  accsss  to 
accommodation,  ser\'ice.  or  control 
spaces. 

11.  Section  154.330  v.ould  be  revised 
to  align  it  with  the  Gas  Carrier  Code  by 
allowing  less  stringent  requirements  for 
openings  to  accommodation,  service,  or 
control  spaces  on  vessels  dedicated  to 
cargoes  which  are  neither  toxic  nor 
flammable. 

12.  Section  154.340  would  be  revised 
to  clarify  what  is  considered  to  be  an 
acceptable  access  to  gas-dangerous 
spaces,  such  as  duct  keels  and  ballast 
compartments,  and  also  to  clarify  that 
entry  into  fuel  oil  tanks  must  not  be 
necessary  in  order  to  perform 
inspections  of  the  inner  hull  in  the 
cargo  area.  These  revisions  correspond 
to  amendments  made  to  the  Gas  Carrier 
Code 

13.  Section  154.345  would  be  revised 
to  make  it  clear  when  airlocks  are 
required.  The  proposal  also  would 
prohibit  essentia!  electrical  equipment 
which  is  non-explosion  proof  from 
being  in  a  space  protected  by  an  airlock. 
This  is  necessary  because  non-explosion 
proof  electrical  equipment  in  such  a 
space  must  be  automatically 
(ieonergized  upon  pressure  loss  in  the 
space. 

14.  Section  154.350  would  be  revised, 
as  was  the  Gas  Carrier  Code,  to  waive 
the  requirement  for  liquid  leak  detection 
for  certain  spaces  in  infernal  insulation 
cargo  contamment  systems,  provided 
that  those  spaces  are  completelv  filled 
with  approved  insulation. 

15.  Section  154.407  would  be  revised 
to  designate  the  liquid  height  as  "Zb" 
and  to  clarif)'  that  the  definition  of  Zb 
does  not  include  sm.all  tank  domes 
which  are  not  considered  part  of  the 
accepted  total  volume  of  the  cargo  tank. 
This  amendment  is  consistent  with  the 
Gas  Carrier  Code. 

16.  As  discussed  earlier.  §§  154.454 
through  154.458  would  be  added  to 
address  the  use  of  internal  insulation 
tanks,  as  allowed  by  the  amended  Gas 
Carrier  Code.  The  design  of  each  of 
these  tanks  would  be  required  to  be 
approved  by  the  Coast  Guard. 

17.  As  stated  earlier,  table  3  in 

t)  154  459  would  be  revised  to  include 
requirements  for  internal  insulation 
tanks. 


18.  Under  §  154.458,  information  on 
certain  properties  of  the  insulation 
material  used  in  internal  insulation 
tanks  would  be  required  to  be  submitted 
to  the  Coast  Guard  for  approval.  These 
properties  were  added  to  the  list  of 
insulation  properties  required  to  be 
tested  for  internal  insulation  tanks 
under  the  Gas  Carrier  Code. 

19.  Section  154.519  would  be  revised 
to  clarify  that  any  cargo  piping 
component  capable  of  being  isolated  in 
the  liquid  full  condition  must  be  fitted 
with  a  relief  Valve. 

20.  Section  154.522  would  be  revised 
in  accordance  with  the  amended  Gas 
Carrier  Code  to  allow  relaxations 
approved  by  the  Commandant  (G-MTH) 
of  the  minimum  design  temperature  of 
open  ended  piping  inside  cargo  tanks. 

21.  The  table  in  §  154.610  would  be 
revised  to  raise  the  required  test 
temperature  for  material  in  the 
thickness  range  of  30  to  40mm  from 
-40  °C  to  -20  °C.  in  accordance  with 
the  amended  Gas  Carrier  Code. 

22.  SectiQn  154.630  would  be  revised 
to  clarify  that  the  minimum  yield 
strength  used  in  the  specified 
calculations  must  be  the  yield  strength 
of  the  aluminum  alloy  in  the  annealed 
condition.  This  section  currently  makes 
reference  only  to  the  minimum  tensile 
strength. 

23.  Section  154.901  would  be  revised 
to  clearly  state  that  the  cargo  tank 
atmosphere  is  never  permitted  to  be  in 
the  flammable  range.  It  is  necessary  to 
prevent  a  flammable  atmosphere  from 
developing  on  a  liquefied  gas  vessel 
because  there  are  no  requirements 
prohibiting  sources  of  ignition  from 
being  present.  These  vessels  are 
designed  and  operated  based  on  the 
assumption  that  a  flammable 
atmosphere  will  never  be  present. 

24.  Section  154.1110  would  be 
revised  to  include  storerooms 
containing  high  fire  risk  items  in  the 
area  to  be  protected  by  the  water  spray 
system  and  to  clarify  that  each  area 
listed  is  required  to  be  covered  by  at 
least  two  jeis  of  water.  These 
amendments  are  in  line  with  the 
amended  Gas  Carrier  Code. 

25.  Section  154.1115  would  be 
revised  to  include  guidance  for 
determining  the  required  capacity  of  the 
water  spray  systems.  This  revision  is 
based  on  amendments  to  the  Gas  Carrier 
Code. 

26.  Section  154.1320  would  be 
revi.sed  to  indicate  that  the  pressure 
referred  to  is  the  design  vapor  pressure 
and  not  the  MARVS.  This  was  also 
clarified  in  the  amendments  to  the  Gas 
Carrier  Code. 

27.  New  §154.1327  would  provide  a 
formula  for  determining  the  maximum 


acceptable  shutdown  tin-p  once  the 
emergency  shutdown  valve  is  activated. 
This  maximum  would  represent  the 
time  until  the  tank  becornfrs  liquid  full. 
This  is  consistent  with  amendments  to 
the  Gas  Carrier  Code. 

28.  Sipction  154.1343  would  be  added 
to  require  the  installation  of  detectors, 
as  required  in  the  amended  Gas  Carrier 
Code,  for  determining  when  a  leak  has 
occurred  in  the  primary  barrier.  The 
detectors  need  only  indicate  that  there 
is  a  leak.  They  need  not  be  able  to 
pinpoint  that  leak.     ■ 

29.  Existing  §  154.1400  would  be 
revised  and  §§  154.1401  and  154.1402 
added  to  clearly  indicate  the  required 
safety  equipment  for  all  vessels  and  the 
additional  equipment  required  for 
vessels  carrying  flammable  and  toxic 
cargoes.  These  revisions  correspond  to 
amendments  to  the  Gas  Carrier  Code. 

30.  Section  154.1405  would  be 
revised,  as  was  the  Gas  Carrier  Code,  to 
clearly  indicate  that  respiratorv  and  eye 
protection  equipment  intended  for  use 
as  emergency  escape  equipment  be  so 
marked  and  never  be  used  for  fire 
fighting  or  cargo  handling  This  section 
albo  would  prohibit  the  use  of  filter-tvpe 
respiratory  equipment. 

31.  Section  154.1705  would  be 
updated  to  include  requirements  for 
cargoes  added  to  bring  these  regulations 
in  line  with  the  Gas  Carrier  Code. 

32.  Section  154.1718  would  be  added 
to  require  that  cargo  spaces  with 
submerged  electric  cargo  pum,ps  be 
inerted  when  any  of  the  sever  high 
vapor  pressure  cargoes  are  carried.  This 
is  required  by  the  amended  Gas  Carrier 
Code. 

33.  Section  154.1720  would  be 
updated  to  include  the  new  cargoes  for 
which  indirect  refrigeration  is  required. 
This  is  based  on  amendments  to  the  Gas 
Carrier  Code. 

34.  Sections  154.1721  through 
154.1724  would  be  added  to  include 
requirements  for  separate  piping 
systems  for  toxic  products,  flame 
screens  on  vent  outlets,  cargo  t ;   k 
quantity  limitations,  and  vapor  fetunj 
connections.  Those  requirements  are 
based  on  iht;  amended  Gis  Carrier  Code. 

35.  Section  154.1745  would  be 
revised  to  include  all  of  the 
requirements  from  46  CFR  part  40  for 
vinyl  chloride  transfer  operations.  / 
Existing  4)  154.1745  references  part  40. 
but  there  is  no  reason  to  have  part  40's 
requirements  contained  :n  a  separate 
part.  As  part  50  addres.ses  only  vinyl 
chloride,  this  proposal  would  remove 

all  of  pari  40  and  transfer  its 
requirements  to  part  154. 

36.  Section  154.1760  would  be 
revised  to  address  the  problem  of  stress 
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corrosion  cracking  as  it  i 
the  Gas  Carrier  Code. 

37.  Section  154.1765 
to  set  forth  the  requireni 
carriage  of  diethyl  ether 
( ther  in  accordance  ui 
Gas  Carrier  Code. 

38.  New  §§154.1770  a 
would  be  added  to  set 
requirements  for  the  ca.'- 
propylene  oxide  and  mix 
ethylene  oxide  and  prop\ 
•.vhich  contain  no  more  t: 
ethylene  oxide  bv  weight 
requirements  are  consistc 
amended  Gas  Carrier  Cod 

39.  Section  154.1818  u 
revised  to  add  new  produ 
of  products  which  may  hi 
.shipper  certifies  that  they 
This  revision  is  in 
amended  Gas  Carrier  Cod  ' 

40.  Section  154.1831  w 
revised  to  list  the  qiiaiific 
person  in  charge  of  cargo 
operations.  Seclio-i  155 
as  referenced  in  proposed 
was  amended  by  a  separai 
rulemaking  (CGD  8&-034; 
Materials  Pollution  Prev 
applying  §155.710  to  h 
materials  transfers  as  well 
transfers. 

41.  Section  154.1832  u 
to  clarify  the  necessary  so 
cargo  containment  system 
incompatible  cargoes.  Thi 
being  proposed  to  ensure 
incompatible  cargoes  are 
come  in  contact  with  each 
vessel 

42.  Section  154.1834  vv 
revised  to  clarify  the  resp 
the  person  in  charge  of  car 
operations  to  ensure  that 
piping  is  used  and  to  ensu 
vapors  are  properly  hand! 

43.  Section  154.1850  w 
revised  to  focus  attention 
problerrs  caused  by  the  ga 
qualities  of  internal  insulat 
materials.  This  is  in  ace 
amended  Gas  Carrier  Code 

44.  Section  154. 1870  wo 
revised  to  update  the  list  o: 
which  are  prohibited  from 
transferred  via  bow  or  sterr 
piping.  This  revision  is 
amendments  to  the  Gas  Ca 

45.  Section  154.7  and  the 
following  existing  §  154.18 
revised  to  include  the  min 
requirements  for  the  new 
in  accordance  with  the 
Carrier  Code  and  to  update 
requirements  and  reference 
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Incorporation  by  Reference 

The  following  material  would  be 
incorporated  by  reference  in  §  154.8. 
American  Bureau  of  Shipping  (ABS) 
Rules  for  Building  and  Classin;.-  Steel 
Vessels,  1992. 
American  National  Standards  Institute 
(ANSI)  Z87. 1-1989  Practice  for 
Occupational  and  Educational  Eve 
and  Face  Protection,  1989. 
ANSI  Z89.1-1986  Protective  Headwear 

for  Workers.  1986. 
American  Society  for  Testing  and 
.Materials  (ASTM)  A  20/A  20M-92a 
Standard  Specifications  for  General 
Requirements  for  Steel  Plates  for 
Pressure  Vessels,  1992. 
A.STM  Fl 01 7-92  Standard  Specification 

for  Flashlights  on  Ve.ssels.  1992. 
International  Maritime  Organization 
(IMO)  Code  for  the  Construction  and 
Equipment  of  Ships  Carrying 
Liquefied  Gases  in  Bulk, 1975.  as 
amended  (1983  edition). 
LMO  Code  for  Existing  Ships  Carrving 

Liquefied  Gases  in  Bulk.  1976. 
IMO  International  Code  for  the 
Construction  and  Equipment  of  Ships 
Carrying  Liquefied  Gases  in  Bulk. 
1983. 
IMO  Medical  First  Aid  Guide  for  Use  in 
Accidents  Involving  Dangerous 
Goods. 
IMO  Resolution  A. 328.  Code  for  the 
Construction  and  Equipment  of  Ships 
Carrving  Liquefied  Gases  in  Bulk, 
1975. 
Underwriters  Laboratories,  Inc.  (UL)  .No. 
783.  Standard  for  Electric  Flashlights 
and  Lanterns  for  Use  in  Hazardous 
(Classified)  Locations,  1993. 
Copies  of  the  material  are  available  for 
inspection  where  indicated  under 
ADDRESSES.  Copies  of  the  material  are 
available  from  the  sources  listed  in 
§154.8. 

Before  publishing  a  final,  the  Coast 
Guard  will  submit  this  material  to  the 
Director  of  the  Federal  Register  for 
approval  of  the  incorporation  by 
reference. 

Regulatory  Evaluation 

This  proposal  is  not  a  significant 
regulatory  action  under  section  3(f]  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
order.  It  has  not  been  reviewed  by  the 
Office  of  Management  and  Budget.  It  is 
not  significant  under  the  Department  of 
Transportation  (DOT)  regulatory 
policies  and  procedures  (44  FR  1 1040; 
February  26,  1979).  The  Coast  Guard 
expects  the  economic  impact  of  this 
proposal  to  be  so  minimal  that  a  full 
Regulatory  Evaluation  under  paragraphs 
lOe  of  the  DOT  regulatory  policies  and 
procedures  is  unnecessary. 


These  pn^posed  reguiations  would 
apply  only  to  "new  gas  vessels",  as  the 
term  is  defined  in  §  154.7.  No  currently 
operating  "new  gas  vesstls"  would  be 
affected.  There  are  presently  no  U.S.  flag 
"new  gas  vessels",  and  currently 
operating  foreign  "new  gas  vessels" 
already  meet  the  similar  requirements  of 
the  Gas  Carrier  Code. 

The  impact  of  this  proposal  on  U.S. 
flag  vessels  constructed  in  the  future  is 
also  anticipated  to  be  minimal,  because 
the  major  part  of  this  proposal  allows 
for  the  carriage  of  cargoes  previously 
required  to  be  carried  on  chemical 
tankers  and  for  the  addition  of  an 
alternative,  less  expensive,  cargo 
containment  system. 

As  stated  above,  the  impact  on  foreign 
flag  vessels  built  in  the  fature  will 
continue  to  be  m.inimal  because  these 
vessels  will  already  co.mply  with  the 
requiromonts  of  the  Gas  Carrier  Code. 

Small  Entities 

Under  the  Regulator>  Flexibility  Act 
(5  U.S.C.  501  et  seq.],  the  Coast  Guard 
must  consider  whether  this  p.-opos,.l.  if 
adopted,  will  have  a  significant 
econoinic  impact  on  a  substantial 
number  of  small  entities.  "Small 
entities"  may  include  (1)  small 
businesses  and  not-for-profit 
organizations  that  are  independenilx 
owned  and  operated  and  are  not 
dominant  in  their  fields  and  (2) 
governmental  jurisdictions  with 
populations  of  less  than  50.000. 

These  proposals  would  apply  only  to 
liquefied  gas  vessels,  all  of  which  are 
large  in  size  and  owned  by  large 
corporations. 

Therefore,  the  Coast  Guard  certifies 
under  5  U.S.C.  605(b)  that  this  proposal, 
if  adopted,  will  not  have  a  significant 
economic  impact  on  a  substaritia) 
number  of  small  entities.  If  however, 
you  think  that  your  business  or 
org.^.nizalion  qualifies  as  a  small  entity 
and  that  this  proposal  Will  have  a 
significant  economic  impact  on  your 
business  or  organization,  please  submit 
a  comment  (see  ADDRESSES)  explaining 
why  you  think  it  qualifies  and  in  what' 
v.'ay  and  to  what  degree  this  proposal 
will  economically  affect  it. 

Collection  oflnformalion 

Under  the  Paperwork  Reduction  Act 
(44  U.S.C.  3501  et  seq),  the  Office  of 
Management  and  Budget  (O.MB)  reviews 
each  proposed  rule  that  contains  a 
colleclion-of  information  requirement  to 
determine  whether  the  practical  value  of 
the  information  is  worth  the  burden 
imposed  by  its  collection.  Co.'lection-of 
information  requirements  include 
reporting,  recordkeeping,  notification, 
and  other,  similar  requirements. 
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This  proposal  contains  coUection-of- 
information  requiremenls  in  the 
following  section:  §  154.15.  The 
following  particulars  apply: 

DOT  A^o;  2115. 
OMB  Control  No:  211 5-01 1 3. 
Administration:  U.S.  Coast  Guard. 
Title:  Safety  Standards  for  Self- 

Propelled  Vessels  Carrying  Bulk. 

Liquefied  Gases. 

Need  for  Information:  To  prevent  the 
uncontrolled  release  of  cargo  by 
liquefied  gas  carriers. 

Proposed  Use  of  Information:  To  verify 

compliance  with  safety  regulations. 
Frequency  of  Response:  1  per 

respondent  per  year. 
Burden  Estimate:  10  hours  per  year. 
Respondents:  Designers  of  cargo 

containment  systems;  eight 

worldwide 

Form.(sj:  No  specific  forms,  hiformation 
supplied  from  existing  plans  and 
drawings  used  for  designing  a  cargo 
containment  system. 

Average  Burden  Per  Respondent:  10 
hours  per  year. 

The  Coast  Guard  has  submitted  the 
requirements  to  OMB  for  review  under 
section  3504(h)  of  the?  Paperwork 
Reduction  Act.  Persons  submitting 
comments  on  the  requirements  should 
submit  their  comments  both  to  OMB 
and  to  the  Coast  Guard  whore  inflicated 
under  ADDRESSES 

Federalism 

The  Coast  Guard  has  analyzed  this 
proposal  under  the  principles  and 
criteria  contain  in  Executive  Order 
12612  and  has  determined  that  this 
proposal  does  not  have;  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  A.ssessment. 

Environment 

The  Coast  Guard  considered  thf; 
environmental  impact  of  this  proposal 
and  concluded  that,  under  paragraph 
2.B.2  of  Commandant  Instruction 
M16475.1B.  this  proposal  is 
categorically  excluded  from  further 
environmental  documentation.  There  is 
no  environmental  impart  associated 
with  these  expanded  safety 
requirements.  A  "Categorical  Exclusion 
Determination"  is  available  in  the 
docket  for  inspection  or  copying  where 
indicated  under  ADDRESSES. 

Amorican  Bureau  of  Shipping  (ABS): 
Two  World  Trade  Center.  106th  Floor,  New 
Steel  Vessels,  1992  


List  of  Subjects 

46  CFR  Part  40 

Cargo  vessels,  Hazardous  materials 
transportation.  Marine  safety, 
Occupational  safety  and  health. 
Seamen,  Vinyl  chloride. 

46  CFR  Part  154 

Cargo  vessels.  Gases.  Hazardous 
materials  transportation.  Marine  safety. 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  proposes  to 
amend  46  CFR  parts  40.  and  154  as 
follows: 

PART  40— [REMOVED  AND 
RESERVED] 

1 .  Part  40  is  removed  and  reser\ed. 

PART  154— SAFETY  STANDARDS  FOR 
SELF-PROPELLED  VESSELS 
CARRYING  BULK  LIQUEFIED  GASES 

2.  The  authority  citation  for  part  154 
continues  to  read  as  follows: 

Authorit>-:  46  U.SC.  3703:  E.G.  12234.  45 
FR  5HB01 .  ,3  CFR,  lOUO  Comp.,  p.  277;  4'^  CFR 
1  46. 

§154.1    [Removed] 

3.  Section  154.1,  Incorporation  by 
reference,  is  removed. 

4.  In  §  154.7,  revise  the  section 
heading,  and  the  introductory  text  and 
paragraph  (a)  of  the  definition  for  "Gas- 
daUfjerous  space";  remove  from  the  list 
under  the  definitions  of  "Flammable 
cargoes"  and  "Toxic  cargoes"  the  word 
"Ethylamine";  add,  in  alphabetical 
order,  to  the  list  under  "Flammable 
cargoes",  the  cargoes  "Diethyl  ether", 
"Propylene  oxide-ethylenc  oxide 
mixture",  "Isoprone". 
"Isopropylamine".  "Monoethylamine", 
"Propylene  oxide".  "Vinyl  ethyl  eth.r '. 
and  "Vinylidene  chloride";  add.  in 
alphabetical  order,  to  the  list  under 
"Toxic  cargoes",  the  cargoes  "Diethyl 
ether",  "Propylene  oxide-ethylene  oxide 
mixture".  "Isopropylamine", 
"Monoethylamine",  "Propyle.no  oxide". 
"Vinyl  ethyl  other",  and  "Vinylidene 
chloride";  and  add  definitions  for  the 
words  "Boil-off  gas",  "Category  A 
machinery  space".  "Internal  insulation 
tank",  "Membrane",  and  "Oil  fuel  unit" 
to  read  as  follows: 

§  154.7    Definitions  and  abbreviations. 


Boil-off  gas  means  the  vapor  produced 
by  cargo  evaporation  at  ambient 
temperatures  of  45  "C  still  air  and  32  "f : 
still  water. 

•  •        *        »        * 

Category  A  machinery  space  means 
Category  A  machinery  space  as  defined 
in  §  30. 1 0-6a  of  this  chapter. 

•  •        *        *        » 

Gas-dangerous  space  means  a  space 
where  gas  may  be  present  and  includes 
the  following  spaces: 

(a)  A  space  in  the  cargo  area  which  is 
not  arrartged  or  equipped  in  a  manner 
to  ensure  that  the  space's  atmosphere  is 
maintained  at  all  times  in  a  gas  safe 
condition. 

•  «        *        •         • 

Internal  insulation  tank  means  a  non- 
self  supporting  cargo  tank  consisting  of 
thermal  insulation  materials  which 
contribute  to  cargo  containment  and 
which  are  supported  by  the  structure  of 
the  adjacent  inner  hull  or  of  an 
independent  tank. 

•  •        •        «         • 

Membrane  means  a  non-self  J 

supporting  metallic,  nonmetallic  or 
composite  material  that  is  liquid  tight 
and  no  thicker  than  10  mm  (0.394  in). 

***** 

Oil  fuel  unit  means  a  unit  as  defined 
in  §30.10-48a  of  this  chapter. 

»         *         *        »        » 

5.  Section  154.8  is  added  to  read  as 
follows: 

§154.8    Incorporation  by  reference. 

(a)  Certain  m.oterial  is  incorporated  by 
reference  into  this  part  with  the 
approval  of  the  Director  of  the  Federal 
Register  under  5  U.SC.  552(a)  and  1 
CFR  part  51.  To  enforce  any  edition 
other  than  th.it  specified  in  paragraph 
(b)  of  this  section,  the  Coast  Guard  mu.st 
publish  notice  of  change  in  the  Federal 
Register,  and  the  material  must  be 
availnblu  to  the  pul>!ic.  .Ml  approved 
material  is  available  for  inspection  at 
the  Office  of  the  Federal  Register,  800 
North  Capitol  Street  NVV.,  suitf!  700, 
Washington,  DC.  and  at  US.  Cotst 
Guard.  Marine  Technical  and  hazardous 
Materials  Division,  room  1218,  2100 
Secon.l  Street  SW.,  Washington,  DC 
205G3-0001,  and  is  available  from  the 
sources  indicated  in  paragraph  (b)  of 
this  si>ctinn. 

(b)  The  material  approved  for 
incorporation  by  reference  in  this  part 
and  the  sections  affected  are  as  follows: 


York.  .\Y  U)04R.  Rules  for  Building  and  Clas.sing 


154.170;  154.172;  154.174 

154.176;  154.188;  154.195 

154.420;  154.421;  154.439 
154.440. 
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AmtTican  National  Standan  (s 
1430  Broadway.  New  Yorl 
A.\SI  Z«7. 1-1989,  Pracrit 
ANSF  Z89.1-86,  Profectiw 
American  Society  for  Test  in, ; 
1916  Rare  Street.  Philadel 
A  20JA  20M-92a,  SUadiM 

sels.  1992. 
ASTM  F  101 -1-92.  Stan 
International  Maritime  Orgi 
4  Albert  Embankment,  Loi 
Code  for  the  Constnictjoi 

amended  H983  editior 
Code  for  Exi.stii.g  Ships 
InUrnational  Qxle  for  the 

1933. 
.Mediraf  First  Aid  Guide 
Resolution  A.  32fl.  Code 
Bulk,  1973. 
I  'ndervtriters  Laboratories  li 
333  Pfingsten  Rd 
liL  No    783  Siand^rd  for 
liana.  1993. 


Institute  (ANSt): 
,  NT  I0OT8. 

for  Occapational  and  Educational  Eye  and  Face  Prrtectioo,  19«y 154  140ft  154  1401-  154  xaq) 

Headwear  for  Workers,  1986 ,        .         . 

and  Materiais  lASTSf): 
jhia.  PA  19103. 
Specification  for  (ieneral  Reqtrhwncnt.s  for  Steet  Pfafes  for  Pressure  Ves-     154.610. 


Specification  for  Flashlights  on  Vessels,  1992  ;..„ 1.54.1400. 

'opizotion: 

don  .SEl  75R.  U.K. 
and  Equipment  of  Ships  Carrying  Li«tuefied  Gasea  in  Bulk,  1975,  as     TIS4.19. 


i  (^rry 


fcr 


.Norrhbr|)«k,  IL  600f)2. 

i^Uir  Flashlights  and  Lanterns  for  IWe  m  Hazardous  (CJassifisd)  Ijsko-     t!)4.l400;  154,1401;  154.1402 


b.  In  §  154.12,  paragraphs  tei(2).  f4), 
(7),  and  (2R}  are  revis«3d  to|road  as 
f(j!lo\vs: 

§  154.12    Existing  gas  vess*  : 
Er.dorsennerts  and  requirenv  >nt 

•  •         •         *         • 

(2)  Secli.on  154.320  (b)  afjd  (d). 

•  •         •         •         » 

14)  Sottion  154.340!-'). 

•  «         •         »         ♦ 

(7)  .Section  1 54.51  S(b)(2) 

•  •         >         *         • 

(26)  .Sections  154.1110  i>  roui;h 
1.14.1130.  except  §§  154.11  15(c). 

154.1120(b).  and  154.1125  c)  and  ff) 

•  •         •         •         . 

7.  In  tj  154.15.  paragraph  (b;(l)  is 
n'vis<»d  to  read  as  follows: 


§154.15    U.S.  flag  vessel; 

application. 


(  csign 

.-it  Ci.  nJ"  this 


(b)*    •    • 

(1)  Cafculationf^  for  Imd 
required  by  part  172,  .subpc 
ch.ipter; 
•         »        »         .         . 

8.  Iv.  ^154.19,  paxagraph 
to  reci(i  ds  follows: 


Table  1 . — Minimi  m  Tei 


0  and  atxjve  

-5  and  tselow  -0  ... 
-  1 0  and  below  -  5  . 
-20andbefow  -10 
-30  and  below  -20 
Below   -30  


"X"  means  steel  grade  is  not 


1.54.1400;  154.1401;  154.1402. 


irjj;  Lii-utfied  Gases  in  Bulk.  1976  154.19   154  24 

Corstnifcfion  and  Equipment  of  Ships  Carrying  Uquefied  Gases  in  Bulk,  t-Vt'lS. 

l.-se  in  Accidents  ImroH-fng  Dasgerous  Goods  >.VI.t433, 154  1440. 

th.;  Constnif  tion  and  Equipm*'nt  of  .Ships  Carrying  Liquefied  Ga«ses  m  154.24. 


En  jorsecnent 


9 154.19    U.S.  flag  vesset:  IMO  certificate 
issuance. 

(a)  The  Coast  Guard  Officer  in  Charge. 
Marine  Inspection,  issues  an  IMO 
Certificate  toa  U.S.  fiag  vessel,  when 
requested  by  the  owner  or 
representative,  if  the  vessel  meets  the 
requirements  of  this  part  and— 

(1)  For  a  gas  vessel  the  construction 
of  which  began  on  or  after  July  1, 1986, 
meets  the  International  Code  for  the 
Construction  and  Equipment  of  Ships 
Carrying  Liquefied  Gases  in  Bulk; 

(2)  For  a  gas  vessel  contracted  for 
con.stTuction  on  or  after  October  31, 
1976  and  constructed  before  July  1, 
1986,  meets  the  Code  for  the 
Construction  and  Equipment  of  Ships 
CarrA'ing  Liquefied  Gases  in  Bulk,  1975, 
as  amended  {1983  edition);  or 

(3)  For  a  gas  vessel  constructed  before 
October  31, 1976,  meets  the  Code  for 
Existing  Ships  Carrying  Liquefied  Gases 
in  Bulk. 


§154.151    [Amended] 

TO.  fn  §  154.151(c)  introductory  text, 
remove  "§  154.5(b)"  and  add,  in  its 
place.  ••§}54.22fb)*'. 

11.  In  §154.170,  in  paragraph  (a), 
remove  the  words  after  "material 
standards"  and  add,  in  their  place,  thi- 
words  "in  Rules  for  Building  and 
Classing  Steei  Vessels";  and  revLsc 
paragraphs  (b)(3)(ii)  and  (b)(3)(iii)  to 
n»ad  as  foll»Jws: 

§154.170    Outer  hull  Steel  plaUng. 
•         •         •         »         » 

Mb)  *   *   • 
.     (3)'    •    • 

(ii)  For  c  argo  containment  systetjis 
with  SfeTondary  barriers,  the  temperatcrr 
of  the  secondary  barrier  is  the  cargo 
boiling  temperature  at  atmospheric 
pressure;  and 

(iii)  For  cargo  containment  systems 
without  secondary  barriers,  the 
trmperatirre  of  the  primary  barrierlis  th<^ 
cirgo  carriage  temperature.       : 

12.  Following  §  154.172,  by  revi^^ing 
table  1  to  read  as  follows: 


Subpart  B    [Ajn«>ndedi 

ii)  IS  revis«?d  9.  The  heading  to  subpart  B  is  revisetl 

to  rea*i  "Subpart  B — Inspections" 

Temperature,  THiCKNEss.  and  Steel  Grades  in  Contiguous  Hull  Structures 


§  154.172    Contiguous  steel  hoU  structure. 


KfA  timiTT,  temperature  (X) 


Maximum  thickness  (mm)  tor  steel  grades 


AH 


DH 


EH 


15 
X 
X 
X 


Rules  lor  BtHidina  and  Classing  Steel  Vessels" 


25 

20 

X 

X 


30 

25 

20 

X 


50 
50 
50 
40 


25 

20 

X 

X 


45 
40 
30 
20 


In  accordance  with  §  154.615  of  this  part 


50 
50 
40 


jsed. 
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§§154.174, 154.176, 154.188,  and  154.195 
[Amended] 

13.  In  §§  154.174(a).  154.17P(a), 
154.188.  and  154.195(b).  remove  the 
wortis  'of  the  American  Bureau  of 
Shipping  publishod  in  "Rules  for 
Building  and  Classing  Steel  Vessels  ", 
1981"  and  add.  in  their  place,  the  words 
"in  Riilub  tor  Building  and  CI<i.s.>iag 
Steel  Vessels". 

1  4.  [n  ^  154. 2J5.  rcdesigr.atf; 
paragraph  {dj  as  paragraph  (e)  and  add 
a  new  paragraph  (d)  to  read  as  follows: 

§154.235    Ca'go  tank  iocation. 

(dj  In  vessels  hnvir.g  internal 
insula- -on  tanks,  the  extent  of  d.-mnfie 
must  he  measured  to  the  supporting 
tank  plating. 

*  *        *        •        > 

15.  hi  §  154.300.  redesig:+a',e  the 
introductory  text  dnd  paragraphs  (a),  fb), 
and  (c)  as  paragraphs  (..),  (a)(1),  {ri)(2), 
and  la)(3),  respectively,  and  add  a  new 
paragraph  (b)  to  read  as  follows: 

§  154.300    Segregotton  of  hold  spaces  from 
other  spaces. 

•  **-•• 

(b)  Hold  spaces  must  be  located 
forward  of  Category  A  machinery 
spaces,  unless  specially  approved  by  the 
Commandant  (G-MTH). 

16.  In  §  154.315.  revi.^e  paragraph  (a); 
redesignate  paragraph  (b)  as  paragraph 
(f);  and  add  new  paragraphs  (b),  (c).  (cl). 
(e).  (g),  and  (h)  to  read  as  follows: 

§154.315    Cargo  pump  and  cargo 
compressor  rooms. 

(a)  Cargo  pump  rooms  and  cargo 
compressor  rooms  must  be  located 
above  the  wealber  deck. 

(b)  Cargo  pump  rooms  a/id  cargo 
compressor  rooms  must  he  located 
between  the  after  end  of  the  aftermost 
hold  space  and  the  forward  end  of  the 
forwardmost  hold  space,  unless 
otherwise  permitted  bv  the 
Commandant  (G-MTH). 

(c)  When  cargo  compressor  rooms  are 
permitted  under  paragraph  (b)  of  this 
section  to  be  located  at  the  after  end  of 
the  aftermost  hold  space  or  at  the 
forward  end  of  the  forwardmost  hold 
space,  the  limits  of  the  cargo  area  must 
be  extended  to  include  the  cargo  pump 
rooms  and  the  cargo  compressor  rooms 
for  the  full  beam  and  depth  of  the  ship 

(d)  Where  the  limits  of  the  cargo  area 
are  extended  under  paragraph  (c)  of  this 
section,  the  bulkhead  which  separates 
the  cargo  pump  rooms  or  cargo 
compressor  rooms  from 
accommodation,  service,  or  conirol 
spaces  or  Category  A  machinen,-  spaces 
must  be  located  so  as  to  prevent  gas 
from  entering  these  spaces  through  a 
single  failure  of  a  bulkhead. 


(e)  For  tlie  purposes  of  fire  protection, 
cargo  compressor  rooms  are  treated  as 
cargo  pump  rooms. 

(f)*   *  • 

(g)  Cargo  pump  rooms  and  cargo 
compressor  rooms  must  be  arranged  to 
allow  unrestricted  access  by  personnel 
wearing  protective  clothing  and,  in  the 
event  of  injury,  to  allow  uncon.'-.cious 
()ersc)nnel  tn  be  removed. 

(ti)  All  valves  necessary  for  cargo 
h.i:ulliag  must  be  readily  accessible  to 
personnel  wearing  protective  dodiing 

1 7.  In  «5 154..'t20,  reciesignate 
i)aragr.-:ph  (c)  as  p.u, -(graph  (d)  ar.d  add 
a  now  paragraph  (c)  to  read  as  follows: 

§154.320    Cargo  cor^trol  stations. 

(c)  If  3  cargo  control  station  lias  nt) 
iiccess  to  an  accommodation,  service  or 
control  space,  the  openings  from  the 
c.^.Tgo  area  mu.st  comply  with  *»  154.345. 

•  »         »        «         » 

18.  In  §  154.330,  paragraph  (g)  is 
added  to  read  as  follows: 

§154.330    Openings  to  accommodation, 
service,  or  control  spaces. 

♦  .         •         .         «    . 

(g)  Vessels  dedicated  to  cargoes  which 
are  neither  toxic  nor  flammable  may 
have  opeiiiiigs  to  accommodation, 
service,  or  control  spaces  which  do  not 
meet  the  requirements  of  paragraphs  (a) 
through  (0  of  this  section,  if  specially 
approved  by  the  Commandant  (C  - 
MTH). 

19.  In  §  154.340.  revise  the 
introductory  text  of  paragraph  (b); 
redesignate  paragraphs  (c),  (d),  (e).  and 
(fj,  as  paragraphs  (d).  (e),  (f),  and  (g), 
respectively;  revise  redesignated 
paragrai)h  (f);  and  add  a  new  paragraph 
(c)  to  read  as  follows: 

§154.340    Access  to  tanks  and  spaces  In 
the  cargo  area. 

***** 

(b)  Each  access  into  or  through  a  void 
space  or  other  gas-dangerous  space  in 
the  cargo  area,  except  for  spa(  es 
separated  by  a  single  gaslight  boundary 
from  0  hold  or  a  space  with  a  secoi^darv 
i)arricr.  mu.st  —  *    *    *. 

(c)  Spaces  separated  by  a  single 
gaslight  boundary  from  a  hold  or  a  space 
with  a  secondary  barrier  must  be 
provided  with  either  a  direct  a(:ce.ss 
from  the  weather  deck  or  an  indirect 
acc(!ss  from  the  weather  deck  which 
does  not  include  an  enclosed  gas-safe 
spac«;. 

•         •         »         •         * 

(f)  The;  inner  hull  in  the  cargo  area 
must  be  accessible  for  inspection  from 
at  least  one  side  without  the  removal  of 
any  fixed  structure  or  fitting.  If  a  visual 
in.spection  is  pctssible  only  at  the  outer 


face  of  the  inner  hull,  the  inner  hull 
must  not  lie  a  fuel  oil  tank  boundary 
wall. 

»        •        «        •        » 

20.  In  §  154.345,  revise  paragraph  fa) 
and  add  paragraph  (d)  »o  lead  as 
follov\s: 

§154.345    Airlocks. 

(a)  Access  tiircagh  doors,  gas  tight  o: 
t)lher%vise,  is  nol  prrmitted  from  a  g'l.s- 
safe  space  to  a  gas  dangerous  spue; 
except  that,  access  to  service  sp;ic<  s 
foiward  oi  the  cargo  area  tlirough.  air 
locks,  ur.rier  this  sei:tion,  which  oj><  n  on 
the  wealherdeck,  may  hr  p(;r•^^itt■,Hi 
when  arcommodation  spaces  are  aft. 

*  *        »        •        * 

(li)  Ijucrgency  fire  pumps  and  non- 
explo-^ion  proof  electricfd  i:quipment  tor 
maneuvering,  anchoring,  or  mooring  the 
vessel  n'.usl  not  be  located  in  spaces 
protected  by  air  liK:ks. 

21.  In  t)  1 54  350,  revi^e  the  section 
heading;  redesignate  p.iragraph  (d)  as 
paragraph  (e);  add  new  paragrajjlis  (dl 
and  (f);  and  revise  rcitesignafed 
paragraph  (e)  tn  read  as  follows; 

§  1 54.350    Bilge,  ballast,  and  fuel  oil 
systems  in  the  cargo  area. 

*  *         «         •         * 

(d)  For  internal  insul.ition  tanks, 
paragraphs  (a),  (b),  and  (c)  of  this 
section  do  not  apply  to  the  following 
spaces,  provided  diat  the  spaces  are 
completely  filled  with  in.sulatinn 
approved  under  §  154.467: 

(1)  Interbarrier  spaces. 

(2)  Spaces  between  the  sc^cond.-uy 
barrier  and  the  inner  hull. 

(3)  Spaces  between  the  secondary 
barrier  and  independent  tank  structures. 

(e)  Spaces  in  the  cargo  containment 
portion  of  the  vessel,  except  ballast 
spaces  and  gas-safe  spaces,  must  not 
connect  to  pumps  in  the  main 
machin>-ry  space,  rump  vents  mu.st  not 
be  open  to  machinerv  spaces. 

(f)  Duct  keels  may  be  connected  to 
pumps  in  the  machinery  space  if — 

(1)  The  ( onncrctions  an;  led  directly  ti> 
the  pumj)s; 

(2)  The  discharge  from  the  pumps  is 
led  directly  overboard:  and 

(3)  There  a.-e  no  valves  or  manifolds 
in  either  line  which  could  ctjnnect  the 
line  from  the  duct  keel  to  lines  serx'ing 
gas-safe  spat  es. 

22.  In  4}  154  407(a).  remove  'Z''" 
wherever  it  appears  and  add.  in  its* 
place.  "Zii"  and  n;vise  the  definition  of 
"Zii"  to  read  as  follows; 

§154.407    Cargo  tank  internal  pressure 
head. 

(a)-    •    " 

"Zu"  =  larg<;st  liquid  heig!it  (m)  above 
the  point  when;  t!ie  pressure  is  to  U' 
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Federal 


determined  in  the  P  direti|on 
2).  Siuail  tank  domes  not 
be  part  of  the  accepted  tot 
the  cargo  tank  need  not  be 
when  determining  "7.%"\ 


(see  figure 
cJDQskkred  to 
1  volume  of 
ujnsidercd 


tie 


Shlpp 


19  11 
ii 


§§154.420  and  154.439    [Am^n 

23.  In  §  154.420(a)  and  § 
Jntrodactory  text,  remove 
the  American  Bureau  of 
piiulj.shed  in  •Rales  for  Bu 
CJas-sing  Steel  Vesseh" 
in  their  place,  the  word.s 
Building  and  Classing  Stse 

§  154.421    lAmended] 

24.  In  §154.421.  remove 
25  !n  154.440.  paragraph 

r»jvi?«d  to  read  as  follows: 

§  154.440   Allowable  stress. 


fc)  For  an  internal  pressuh;  head  that 
'jjeets  §  154.439(a),  tank  phi  ing  mu.st 
meet  the  deep  tank  standan  s  iji  Rules 
for  Building  and  Cla.ssing  S  eei  Vessels 

§154.448    [Amendedl 

2(j.  In  <>  1.54.448(b),  remoAJe  ihe  word 
"its"  before  the  word  "siipplnrt' 

27.  Rijfore  the  undcsiijnat 
•-.SriCONDARY  BARRIliR ", 
undesignated  heading  and  i 
through  154v458  to  read  as 

Internal  Insulation  Tanks 


§154.454    General. 

(a)  The  design  of  an  inleri 
insulation  tank  and  its  su 
structure  or  independent  tar 
must  be  specially  approved 
Comniandant  (&-MTHJ. 


Tank  type 


Internal  insulation: 

Type  1  ? 

Type  23 


wh  c 


'  Type  1  tanks  are  tanks  tn  .. 
hu«  or  inOependent  tank  sTructu 

-Type  2  tanks  are  tanks  in  ^^ilch 
spconda.-y  barrier,  and  where  Vr, 

'  A  liner,  as  used  in  footrvjtes 
temal  msuialion  tark  in  order  to 
not  intended  by  itself  to  function 


tr-ese 


29.  Before  the  undesignate 
"SI 'FI'ORT  SYSTEM",  add  ^ 
read  as  follows; 
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dedl 

1.54.4.09 
words  "of 
ing 
Iding  ,M\A 
"  jnd  add. 
Rules  for 
Ve.ss'ls." 


•,  I'iHl". 

(c)is 


d  heading 
dd  a  new 
^154.454 
Hows: 


al 

mghull 
k  structure 
n  the 


FP^rt 


{b)  iDtema!  insulation  tanks  must  be 
made  of  materials  that  withstand  the 
combined  strains  calculated  under 
§  154.4.57(a). 

§  154.455    Design  vapor  pressure. 

The  design  vapor  pressure  (P")  of  an 
interrwl  insulation  tank  must  not  e.xcecd 

25.4  ki'a  gauge  (3..'7a  psig).  For  iatemal 
insulation  tanks  supported  by  the  hull 
Ktnjcture,  the  Coii>man<lant  (G-MTH) 
may  specially  approve  a  P'  between 

24.5  kPa  g.iuge  (3.55  psig)  and  6'j  kPa 
giuge  (10  psig).  For  ijitcmal  insulation 
tan.ks  supported  by  independent  tank 
structures,  the  Commandant  (G-MTH) 
may  specifically  approve  a  P'  greater 
than  69  kPa  ^atjge  (10  psig). 

§  154.456    Intemat  insulation  tank  system 
design. 

An  infernal  insubtion  tank  must  bo 
designed  for  the  following: 

(a)  ,Ajiy  statif,  and  dynamic  loads  v.itli 
respect  to — 

(1)  Fatigue  fai'ure; 

(2)  Crack  propagation  hum  both  free 
and  supported  surfaces; 

(3)  A(ihesivc  and  cohesive  strength; 

(4)  Compressive,  tensile,  and  sheer 
strength;  and 

(5)  Water  ballast  In  spaces  adjacent  to 
the  inner  hull  forming  the  supporting 
strjcture  of  the  internal  insulation  tank. 

(b)  Combined  strains  from  static, 
dynamic,  and  thermal  loads. 

(c)  Compati'.iility  of  the  tank 
insulation  material  with  the  deflections 
of  the  vessel's  inner  hull  or  independent 
tank  structures. 

§154.457    CalcuiatfoRS. 

The  tank  design  load  calculations  for 
an  internal  in.su lation  tank  must  include? 
the  following: 


(a)  The  rcmfajried  strains  from  stafi*:, 
dynamic,  and  thermal  loads. 

(h)  Tbe  response  trf  the  interoaJ 
insulatTira  tank,  its  cargo,  its  !nipp*)rting 
structures,  and  any  ballast  adjacent  to 
the  supporting  structure  of  the  infernal 
insulation  tank  to  the  vessel  motion  arvl 
acceleration  under  worst  weat}>er 
condition*.  Cakuiations  for  a  simiUt 
vessel  may  be  submitted  to  meet  the 
requin^iiH^ntsof  this  paragraph. 

(c)  Plastic  deformation  and  fattguf?  lifo 
resulting  from  static  and  dynamic  Inad.s 
in  the  insulation  and  in  the  suppoiting 
hull  structure  or  independent  tank 
structure. 

§t54  45«    McdelJest. 

(flj  A  tost  must  bo  performed  to 
d(?t<;miine  whether  the  primary  and 
secondary  barriers  of  an  intoni.ji 
insulatinn  tank,  including  comers, 
joints,  piirnp  mounts,  pipijig 
pen»-tr3tions,  and  other  critiral  are.^r'!, 
arti  capable  of  withstanding  t.he 
t  ombincd  strains  from  the  static, 
dynamic,  ;ind  thermal  loads  cairulatoi 
u!):lcr§  154.457(a). 

(b)  Combined  tension  and  fatigue  tesib 
must  be  performed  to  evaluate  crack 
l>ehdvior  of  the  insulation  material  in 
tlie  tevent  a  through  crack  develops  in 
the  inner  hull  or  independent  tank 
stnicture. 

(c)  .Vnalyzed  data  from  the  tests  iintkr 
paragraphs  (a)  and  (b)  of  this  s«?crioa 
must  !>}  submitted  to  the  Comma-idnnt 
(O-MTII)  for  acceptance. 

28.  If)  §  154  459,  add  a  new  entry  and 
new  footnotes  to  table  3  to  read  as 
follows; 

§154.459    GeneraJ. 


Table  3.— Secondary  Barriers  for  Tanks 


T2-10='C(14  F) 


..do 
..do 


Cargo  temperature  (T)  at  atmosptienc  pressiire 
T<--!0''C(14T)>-55°C(-67T) 


T<-55=C(-67T) 


Complete  secondary  barrier ,.    Co»nptete  secondary  barrer. 

Complete    secondary    barrier    is    incor-    Complete  secondary  barrieris  mco- 
porstecl  porafed. 


^'tS^^^lt^'^^^^c^^li^SS^^'  *''*  "^"*^*'^"  ^  ""^  °^  '^^^  "^^-  ^^'^  ^  '^^  the  pnn«,v  and 

in1?n?4'i^rTcfurP?«ii'S^'^t'~  K"iL^  nonmetamc  or  composite  rratenal  which  forms  part  of  an  itv 

sTiquid  burner       -^^^^"^  '^  °^  mechaneai  prt^rttes  A  li.ner  differs  fronr.  a  membfane  .n  thai  a  Imer  « 


hea<hng        §154.468    Submission  o(  Insulation 
1 .54.464  to      information  for  (nternai  insulation  tanks. 

(a)  In  addition  to  the  information 
required  in  §  1S4.44>7,  information  on 


the  follijwing  properties  of  tbe 
insulation  materials  which  contribute  to 
cargo  cimtainment  in  internal  insulatifwi 
tanks  must  he  submitted  to  the 
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Commandant  (G-MTH)  for  special 
approval; 

(1)  Bonding  (adhesive  and  cohesive 
strength). 

(2)  Reiistaucc  to  cargo  pressiue. 

(3)  Fatigue  and  crack  propagation. 

(4)  Compatibility  witll  cargo 
constituencies  and  with  any  oth'^r 
agency  normally  expected  to  come  in 
contact  with  Lhe  insulation. 

(5)  Gas  desorbing. 
(h)  The  influence  of  the  presence  of 

water  and  water  pressure  on  the 

insulation  properties  must  be  taicen  into 

account, 
(c)  The  properties  listed  in  pamgrdph 

(a)  of  tl.is  scdion  must  be- 
ll) 0;.>'aincd  after  simulation  (if  .iging 

and  fhormal  cycling;  and 
(2)  Tfistod  for  in  tin:  teniperatim;  ranj^e 

between  the  ei-cpected  maximum 

temperature  in  ser.icc  and  5  'C;  (8  "Fj 

below  the  minimum  design 

temperature,  but  mi  lower  than  -  196  T. 

(-321  "F).  ' 

30.  .Section  1.54.471(a)<3)  is  n-.iM,d  to 

read  Ci^.  follows: 


§  1 54.47 1    Design  criteria. 

(a)  *  *  • 

(3)  To  withstand  a  collision  forr«,  in 
the  forward  direction,  equal  to  at  least 
one-half  of  the  weight  of  the  can;o  tank 
and  cargo  and.  in  the  aft  direction,  equal 
to  at  least  one-quarter  of  the  wei(;!tt  of 
the  cargo  tank  and  cargo:  and 

•  *        »         «         » 

31.  In  §  154.519,  paragraph  d  )  i.s 
added  to  read  as  follows: 

§154.519    Piping  reitef  valves. 

♦  »         »         »         . 

(c)  All  pipelines  or  components 
which  may  be  isolated  in  a  liquid  full 
condition  mu.st  have  a  relief  valve. 

32.  In  §  154.522(a),  revise  lhe 
introductory  test  to  read  as  folJows: 

§  154.522    M;»t«rta?s  lor  piping. 

(a)  The  materials  for  piping  systems 
must  meet  §  154.625  for  the  nmiiiriiim 
design  temperature  of  the  piping:  except 
that,  the  material  for  opci.-ei tried  vrnt 
piping,  open-ended  piping  inside  the 
cargo  tanks  (excluding  discharge 
piping),  and  ail  piping  inside  meu.brauf^ 
and  semimembrane  tanks  may  be 
specially  approved  by  the  Commandant 
(C^M'nO  if— 
*        *        •         •         » 

33.  In  §  154.610,  in  paragraph  (c). 
remove  "ASTM  A-20-75"  and  add.  in 
its  place,  "ASTM  A  20/A  20  M-83"  and, 
in  paragraph  (i).  revise  the  table  to  road 
as  follows: 

§154.610    Design  temperature  not  colder 
thanO°C(32°F) 


(i)* 


^tate^ai  ttwKjiess 


t  <  20  mm  (0.788  m.)  

20<t<40mm(1.575inO^ 


Test  tempera- 
ture 


0'X;(32T) 
-20'C 
(-4^F) 


34.  In  §  154.615,  designate  the  text  as 
paragraph  (a)  and  add  a  rew  p.Tdgraph 

(b)  to  read  as  follows: 

§  154.615    Design  temperature  t>etow  0°C 
(32  °F)  and  down  to  -  55  "C  ( -  67 '  F). 
»         •         «         »         » 

(b)  Insulation  materials  forming  a 
secondary  harrier  must  be  dppro\ed 
under  §154.460. 

35.  in  §  154.630.  paragraph  (b)  Js 
revised  to  read  as  follows: 

§154.530    Cargo  lank  mate.-ial. 

•  •         •         »         . 

(b)  For  aluminum  aiiuy  cargc  tanks 
with  welded  conneclicis,  the  minimum 
yield  strength  (oy)  and  the  mir,inn;m 
tensila  strength  (oh)  for  the  calcuJaf  ions 
under  ^:S  154.440,  lJ4.447,and  154  450 
must  be  the  minimum  lespfxljve  value 
of  the  alloy  in  i,n  an/icalt^d  condj'on. 

•  •         »         »         » 

.%.  In  1 154.901ft.),  add  a  sentence  at 
the  end  f»f  inn  paragraph  to  read  as 
follows: 

§154.901    Atmospheric  controt  within 
cargo  tanks  and  cargo  piping  systems. 

•  •         .         ,         , 

(c)  *   •   '.No  flammable  mixture  is 
pormitted  at  any  time  within  the  rarEo 
tank.  ■  *" 

•  •         «         •         » 

37.  In  §  154.902.  pardgrnjjh  (c)  is 
added  to  ri'ad  as  follows: 

§  154.902    Atmospheric  control  within  hoW 
and  Intertjarrier  spaces. 
»         «         »         »         . 

(e)  For  internal  insulation  tanks, 
atniospheric  control  is  not  required  for 
interbarrier  spaces  and  spaces  between 
the  secon  iar\  barrier  and  the  inner  hull 
or  independent  tank  structures  which 
arc  coi.npleUiiy  filled  with  insulation 
aj)proved  under  «?  1 54.468 

38.  In  sj  154.1005.  paragraphs  (c)  and 
(d)  are  revised  to  read  as  follows: 

§  1 54. 1 005    Equipment  approval. 

»         •         »         •         « 

(c)  Electrical  equipment  that  is 
required  to  be  intrinsically  safe  under 
§  154.1010  must  comply  \vith 
§111.10.5-11  of  this  chapter. 

(d)  Electrical  equipment  that  is 
required  io  be  explosion  proof  untk-r 
§  154.1010  must  comply  with 
§  1 1 1.105-9  of  this  chapter. 


§154.1020    (Amended] 

39.  In  §  1 54. 1020,  remove 
"§  154.230(a)"  and  add,  in  its  place 

•«5l  54.200". 

40.  In  <»  154.1 110,  redesignate  the 
introductory  text  and  paragraphs  (a) 
through  (h)  as  jiaragraphs  (a)  and  (,i)(l ) 
through  (a)(8),  n^pectivelv;  revise 
redesignated  paragraphs  (a)(6)  and 
(a)(7);  and  add  paragraphs  (b)  and  (c  j  tn 
read  as  frdlows: 

§  154.1 110    Areas  protected  by  system. 

(a)  *   *   * 

(6)  Each  boundary  facing  the  (argo 
.irea  of  each  superstructure  that  contains 
storerooms  containing  high  fire  risk 
iteinsoracr.;<>rrn)odation.  service,  ar 
control  spaces; 

(7)  E;u:h  houndary  far:ing  the  rj.rgo 
area  of  each  deckhouse  that  contaiji-, 
stororooins  ronlaininp  high  fire  ri>k 
items  orac'ommodation,  servit.i'.  oi 
control  sjjac«>.s:and 
•         *         *         «        • 

(b)  Every  an'.a  under  paragraph  i..J  oj 
this  soaion  also  must  \vc  covered  !iy  al 
lea.sl  two  jets  of  water  from  tbe  nre  iui:in 
system 

((•)  Bound.tries  <:f  iinmuntied 
foreciistle  structures  not  containing  i]iv;h 
fire  rif.k  it<;nis  or  t^juipmont  do  not 
require  water  spray  prot«rt:tion 
^1  In  §154.1 115.  redesignate 
{ffr.ig.'-up},  (b)  as  parngraphi'c);  add  a 
new  ii.'.-agniph  (b);  and  revise 
re<iesign8}ed  iwrngiapb  (c)  ioread  as 
follows:  ■ 

§154.1115    DIscfiarge. 
*         •  •  •         • 

(b)  For  structures  not  having  clearly 
delined  horizontal  or  vertical  surlacis, 
the  capatjjty  of  the  water  tprav  ?vsl<-;n 
must  be  determined  by  lhe  grea'cr  of  the 
f'^Uowing; 

(1)  The  projected  horizontal  surface 
multiplied  by  10.000  cm  '/.^^-7min  (0.2.5 
gpni/ft.- ). 

(2)  The  adual  surface:  multiplied  liy 
4.000 cm  ^/m^/min  (0.10  •^pm/ft.-j. 

(c)  Ihe  wrtter  spray  protection  iinrirr 
§  154. 11 10  (i'j(4)  and  (aj(5)  .a:usl  civjr 
an  arrv)  in  a  horixontal  phuie  exT.-ndij'i; 
at  least  0.5  m  (19  in.)  in  each  directifni 
from  the  pipes,  fittings,  and  vnlve>.  or 
must  cover  the  area  of  the  drip  Va\  . 
whi«,h*^.'ur  is  gniater. 

42.  In  §  154.1 135.  paragniph.s  (d)(:) 
and  {d)(2)  .ire  revi«id  to  read  as  li.llitw*. 

§154.1135    Pumps. 

*  •  •  «  « 

(d)»    •   • 

(1)  Theanias'?^*;?)  154.1110  (a)(fi/ 
through  (a)(8)  and  154.1115(c);  and 

(2)  The  lajj:|est  section  that  indud.s 
the  required  protnclion  under 

§  154.11  lOJaJll),  (a)(2).  and  (aK3). 
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43.  In  §154.1320.  par 
revised  to  read  as  follows 


Wi[ 


§  1 54. 1 320    Sighting  porfs 
glasses,  and  ftat  plate  rype 

(a)  '   *   ' 

(1)  The  tank  has  a  df.s 
pressure  ihaf  is  loss  tha 
(It)  psig): 


tubular  gauge 
gauge  glasses. 

i  ^n  vapor 
69  kPa  gauge 


n 


44.  Section  154.1.127  i 
as  follows: 


§154.1327    VaSve  closing 

(ahThe  closins;  tirnc  (i 
shutdown  signal  initiati 
valve  closure)  of  valves 
§  154.1325  must  not  be 


ime. 

i.  the  time  from 
to  complete 
linder 
g  eater  than — 


360CU 


CO  id 


.sc 

LR 

IJ-ullage  volume  at  uper^ti 

level  m\ 
LR=maximum  Ina.^ing  r; 
mVh. 
(b)  The  loading  rate  m 
to  limit  the  surge  pressui  ? 
closure  to  an  acceptable 
45.  Section  154.1343  i; 
as  follows: 


prima  ry 


IGl 


§  1 54. 1 343    Leak  detection 

(a)  All  cargo  containmt  nt 
requiring  a  secondary  ba 
provided  with  pcrmanen  ly 
instrumentation  to  dete 

(1)  Failiu'e  of  the 
liquid  tight  at  any  locati 

(2)  Contact  of  liquid 
secondaA'  barrier  at  any 

(Ij)  The  instrumentatioi 
paragraph  (a)  of  this  secti 
appropriate  gas  detection 
under  §154.1345  and 
capable  of  detecting  the 
of  the  leak. 

46.  Section  134.1400  is 
as  follows: 


ca  go 


net  d 


equip:  nent 


e< 


§^154.1400    Safety  equipment 

(a)  Instead  of  the 
§  35.30-20  of  diis  chapter 
must  have  two  fireman's 
sets  of  personnel  safety 
board. 

(b)  Each  fireman's  outfi 
of  the  following: 

(1)  A  pressure-demand 
self-contained  breathing 
approved  by  the  Mining 
Health  Administration 
the  National  Institute  for 
Safety  and  Health  (NIOSH) 
at  a  minimum  a  30  min 
and  a  full  facepiece 

(2)  A  steel-cored  lifelim 

(3)  A  three-cell,  explosi 
flashlight  manufactured 
79  with  an  Underwriters' 


lUtd 


t( 
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ng  signal 
e  agreed  on 

St  be  adjusted 
i  on  valve 
vel. 
added  to  read 


aph  (a)(1)  is        label  for  Class  I.  Division  1,  and  the 

Electrical  Hazard  Group  listed  in  table 
4  of  this  part  for  each  cargo  carried. 

(4)  A  V.re.  axe. 

(5)  A  helmet  that  meets  ANSI  Z89.1- 
86. 

(6)  A  set  of  boots  and  gloves  that  are 
made  of  rul;ber  or  c'Jier.  elwctrically  non- 
conductivo  material. 

(7)  A  set  (f  goggles  that  meets  ANSI 
added  to  read      Z87. 1 79. 

(8)  An  nuffit  that  protects  the  skin 
from  scaldir.g  steam  and  the  heat  of  fire 
and  that  has  a  water  resi.stant  outer 
surface. 

(c)  Each  .set  of  personnel  safety 
eqtiipmen;  m;si  consist  of  the 
following: 

(1)  A  prc:.bvirc-dcmand.  open  circuit, 
self-contained  breathing  apparatus 
approved  by  the  Mining  Safety  and 
Health  Ad.Tr.inistrafion  (MSHA)  and  by 
the  National  Institute  for  Occupational 
Safety  and  Health  (NIOSH),  and  having 
at  a  minimum  a  30  minute  air  supply 
and  a  full  facepiece. 

(2)  A  steel-cored  lifeline. 

(3)  A  three-cell,  explosion  proof 
flashlight  manufactured  to  UL  No.  783- 
79  with  an  Underwriters'  Laboratories 
label  for  Class  I,  Division  1,  and  the 
Electrical  Hazard  Group  listed  in  table 

systems  4  of  this  part  for  each  cargo  carried. 

I  rier  must  be  (4)  A  helmet  that  meets  ANSI  Z89.1- 

installed  86- 

(5)  .'\  set  of  boots  and  gloves  that  are 
made  of  rubber  or  other  electncallv  non- 
conductive  material. 

(6)  A  set  of  goggles  that  meets  ANSI 
Z87.179. 

(7)  A  chemically  protective  outfit  that 
protects  the  wearer  from  the  particular 
personnel  hazards  presented  by  the 
cargo  vapor. 

(d)  Each  vessel  must  have  a  spare  air 
supply  consisting  of  at  least  one  of  the 
fcHowing: 

(1)  One  fully-charged  air  cylinder  unit 
for  each  .self-contained  breathing 
apparatus  required  under  paragraph  (b) 
or  (c)  of  this  section,  each  air  cylinder 
unit  having  at  least  a  thirty  minute 
supply  of  air  with — 

(i)  An  air  compressor  capable  of 
suppl\  ing  high  pressure  air  of  the 
proper  purity  for  recharging  the 
cylinders:  and 

(ii)  A  charging  manifold  capable  of 
recharging  two  air  cylinder  units 
simultaneously. 

(2)  Ten  fully-charged  air  cylinder 
units,  each  with  at  least  a  thirty  minute 
supply  of  air. 

(3)  A  low  pressure-supplied  air  line 
system  with — 

(i)  Hose  connections  compatible  with 
)n  proof  the  self-contained  breathing  apparatus; 

UL  No.  783-  (ii)  Sufficient  high  pressure  air 

^boratories        capacity  to  supply,  through  pressure 


barrier  to  be 
or 

with  the 
x;ation. 
required  in 
m  must  be  the 
equipment 
not  be 
location 


e<act 


revised  to  read 


;  All  vessels. 

under 
each  vessel 
utfits  and  two 
uipment  on 


must  consist 

open  circuit. 
£  pparatus 
ifety  and 
(IvlSHA)  and  by 
I  Iccupational 
and  having 
air  supply 


reduction  devices,  low  pressure  air  to 
two  persons  for  at  least  one  hour;  and 

(iii)  An  air  compressor  capable  of 
supplying  high  pressure  air  of  the  purity 
for  recharging  the  self-contained 
breathing  apparatus  and  all  fixed  air 
bottles,  if  any. 

47.  Section  154.1401  is  added  to  as 
follows: 

§  154.1401    Safety  eqoipfr.ent:  Vessels 
carrying  fla.-nmabte  cargoes. 

(a)  Each  vessel  that  has  a  cargo 
capacity  of  from  2,000  m '  through  5.000 
m '  and  that  is  carrying  a  cargo 
designated  with  an  "1"  or  "I&T"  i.",  the 
"Vapor  detection"  column  of  tahic  4  of 
this  part  must  have  the  safety 
equipment  required  under  §  154.1400 
and  two  additional  fireman's  outfits  as 
described  in  §  154.1400(b). 

(b)  Each  vessel  that  has  a  cargo 
capacity  of  5.000  m  *  or  more  and  that 
is  carrying  a  cargo  designated  widi  an 
"I"  or  "I&T"  in  the  "Vapor  detection" 
column  of  table  4  this  part  must  have 
the  safety  equipment  required  under 
§  154.1400  and  three  additional 
fireman's  outfits  as  described  in 

§  154.1400(b). 

48.  Section  154.1402  is  added  to  read 
as  follows: 

§  154.1402    Safety  equipment:  Vessels 
carrying  toxic  cargoes. 

(a)  Each  vessel  that  has  a  cargo 
capacity  of  greater  than  2.000  m^  and 
that  is  carrying  a  cargo  designated  with 
an  "T"  in  the  "Vapor  Detection" 
column  of  table  4  of  this  part  must  have 
the  safety  equipment  required  under 

§  154.1400  and.  in  addition,  must  have 
the  following: 

(1)  Two  sets  of  personnel  .safety 
equipment  as  described  in 

«j  154.1400(c). 

(2)  One  spare  fully-charged  air 
cylinder  unit  for  each  breathing 
apparatus  required  under  paragraph 
(a)(1)  of  this  section. 

(b)  Each  vessel  that  has  a  cargo 
capacity  of  greater  than  2.000  m^  and 
that  is  carrying  a  cargo  designated  with 
an  "I&T"  in  the  "Vapor  detection" 
column  of  table  4  of  this  part  must  have 
the  safety  equipment  required  under 
§§  154.1400  and  154.1401.  In  addition, 
the  vessel  must  have  the  following: 

(1)  One  fully-charged  air  cylinder  unit 
for  each  breathing  apparatus  required 
under  §154.1401. 

(2)  Two  chemical  protective  outfits 
that  protect  the  wearer  from  the 
particular  personnel  hazards  presented 
by  the  cargo  vapor. 

49.  Section  154.1405  is  revised  to  read 
as  follows: 


§154.1405    Respiratory  and  eye  protection. 

(a)  When  table  4  of  this  part 
references  this  section,  a  vessel  carrying 
the  listed  cargo  must  have — 

(1)  Respiratory  protection  and  eye 
protection  equipment  for  each  person 
on  board  that  protects  the  person  from 
the  cargo  vapor  for  at  least  five  minutes: 
and 

(2)  Two  additional  sets  of  respiratory 
protection  and  eye  protection 
equipment  that  are  stowed  in  the  wheel 
house  and  prated  the  wearer  from  the 
f^argo  vapor  for  at  least  five  minutes. 

(b)  The  equipment  in  paragraph  (a)  of 
this  section  must  be  ustd  for  eniergenuy 
escape  purposes  o.-ily  and  must  be 
marked  to  indic-^te  thai  it  is  not  suitable 
for,  and  must  not  be  used  for,  fiir; 
fighting  cr  cargo  handiing! 

(c)  Filter  type  respiratory  protoctiijn 
equipment  is  unacceptable  for  llie 
purpo!r<-  of  this  section. 

50.  Section  154.170'"-  is  revised  to  read 
as  follows: 

§154.1705    Independent  tank. 

(a)  The  following  cargoes  must  In- 
carried  in  an  independent  tank: 

(1)  Diethyl  ether. 

(2)  Monoethylamine. 

(3)  Propvlene  oxide. 

(4)  Viny'lethjlethe.- 

(b)  The  .'"oilowing  cargoes  must  l.'e 
tarried  in  an  ind-^pendent  tank  type  C 
that  n-Hxts  §  154.701(a]: 

(1)  Ethylene  oxide. 

(2)  Methv)  bromide. 

(3)  Sulfur  dioxide. 

51.  .Section  154.1713  is  added  to  rea-J 
as  follows: 

§154.1718    Submerged  electric  cargo 
pumps. 

The  vapor  space  of  cargo  tanks 
equipfied  with  <:ubmerged  electric  Laiy<< 
pump^;  .must  be  iiierted  to  a  positive 
l^ressu.e  before  lo^.ding.  during  carriaji". 
ai'.d  during  unloari'.ng  of  high  vapor 
p.'essure  flammable  liquids.    ' 

52.  Section  1.54.1 71-0  is  revised  to  read 
as  follows: 


§154.1720    (ndi'ect  retngeration. 

A  refrigeration  sysunn  that  is  used  iu 
cool  acetaldehyde.  ethylene  oxide, 
methyl  bromide,  propylene  oxide, 
mixl.iirts  of  propylene  oxide/elhvleni- 
oxidn.  or  sulfur  dioxide  must  be  an 
indirect  rofrigeration  system  that  dot 
noi  US'";  vapor  curapre'-:sion. 

'•3.  S.ections  154.1/21  ihrougji 
l.^-!  1 ;  24  are  added  to  read  as  follow.- 

'}T><!.'i.i'21    Pipi-ig  syu-ins  for  toxic 
products. 

The  Largo  piping,  vent  piping,  and 
refrigeration  equipment  of  acargotank 
c.-2ir»ing  isopropyiainine  cr 
nKinotithylamine  must  be  completely 


•separate  from  all  other  piping  systems 
on  the  vessel. 

§  154.1722    Flame  screens  on  vent  outlets. 

When  table  4  of  this  part  refers  to  this 
section,  the  vent  outlets  need  not 
comply  with  §  154.805(c)  but  must  meet 
either  of  the  following; 

(b)  Be  provided  witi  a  flame  screen 
that— 

(1)  Meets  §  30.10-25  of  this  chapter; 

(2)  Is  readily  renewable;  and 

(3)  Is  designed  and  installed  so  as  to 
prevent  blockage  by  freezijig  cargo 
vapors  or  by  icing  in  Lad  wepther. 

(b)  Have  a  dc\  ice  approved  by  the 
Conioiandant  (G-MTH)  !o  prevent  the 
passage  of  flame 

§  154.1723    Maximum  allowable  quantity  of 
cargo  per  tank. 

When  table  4  of  this  part  refers  to  this 
sedion.  no  person  may  operate  a 
lankship  thai  i  arries  a  cargo  tank 
containing  in  excess  of  3,000  ni  ^ 
(105.S23  ft')  of  the  listed  cargo. 

§  154.1724    Vapor  return  connections. 

When  table  4  of  this  ].>art  refers  to  Uiis 
section,  r onnections  for  returning  the 
expelled  gases  ashore  during  loading 
must  be  provided. 

§154  1735    [Amended] 

54.  Jn  ^  l.-,4.  :735(b)(2}(ii).  ren^ove  the 
word  "guage"  and  add,  in  its  place,  the 
word  "gauge". 

55.  Section  1 '.4.1745  is  revised  to  read 
as  follows: 

§  154.1745    Vfi-.yl  chloride:  Transfer 
operations. 

(a)  The  person  in  charge  of  a  vinyl 
chloride  transfer  operation  sha'l  ensure 
that  the  following  are  complied  with 
during  that  operation: 

(1)  Cargo  vapors  are  returned  I')  tlie 
cargo  tank  or  shore  disposition  for 
reclamalio!!  or  destruction. 

(2)  Cor.r:r;..ious  monitor. ng  for  vinvl 
chloride  vapor  leaks  is  co-iuucted.  Fixed 
or  portable  instrumentation  niiiV  be  used 
io  cns.ufe  that  personnel  are  ;.ol  exposed 
to  vir.\!  chl.jride  vapor  cnr.-xi:t-atinr.s 
i.i  e.Nce.ns  of  1  ppm  averaged  over  anv 
eight  h:,cr  ,'eriod  or  5  ppn;  •-vf:rig!:d 
ove:  r.ny  p<  riod  not  excoeci.nfj  15 
mu.u;'  •.  'ihe  method  of  m^ri/icHing  and 
mea.siirc  n.i;.:t  must  have  hi.  ?;.'..iu:iry 
(with  H  i.oi,f:dence  level  of  f-.'.';';,)  of  nr>t 
less  t}-..,;.  j,:u5  or  minus  .'"G"..  'i-.m  U.iri 


ppm  .•;r{;L;^h  (i.Fj  ppm.  plus  or  p.iiuu- 
35%  ii„i  ,  over  0.5  ppm  lh,oufth  l.(. 
ppm,  a;  d  p]j.s  or  minus  15%  cvei  1  •'' 
ppm. 

(3)  Ti  :  (.argo  trauf-OT  operalli.rj  , 
disconu:;ued  or  corrective  act  .ion  is 
initiated  by  the  person  in  charf-ri  In 
mini.mizc  personnel  expv';sure  wh-r.(\   r 
a  vinyl  chloride  vapor  concentraliun  In 


excess  of  1  ppm  is  detected.  If  the  v-inyl 
chloride  concentration  exceeds  5  ppm 
for  over  15  minutes,  action  to  reduce  the 
leak  may  be  continued  only  if  each 
person  in  the  area  of  the  leak  uses  a 
respirator  which  meets  the  following: 

(i)  The  respirator  must  be  appn)ved  by 
the  Mine  Safetv  and  Health 
Administration  (MSHA)  under  30  CFTl 
part  11.  When  filter  elements  are  used, 
they  must  include  approval  for  vin\  1 
chloride. 

(ii)  An  electrically  powered  respirator 
also  must  meet  the  elec  tricai 
engineering  requirements  in  subchapter 
J  of  this  chapter  for  the  electrical  hazard 
cla.ss  and  group  li.sted  in  table  4  of  this 
part. 

!4)  Those  portions  of  the  cargo  line 
ihot  would  be  open  to  the  atinosphere 
after  piping  is  disf.onnerted  aj(  f-,v:  of 
vinyl  chloride  hqbid  and  ;hat  the  \inyl 
chiorifie  vapor  ronccrtraiion  in  the  area 
of  the  vinyl  chloride  piping  diacoimect 
points  is  not  grer.ter  than  S  pr»m. 

(5)  Any  restricted  gauge  fit'te;!  un  a 
tank  containing  vinyl  chloride  is  locked 
or  sealed  so  that  the  gauge  cani.ot  be 
used. 

(fi)  A  restricted  gauge  is  not  used  as 
a  means  of  ve.n'fyiii;:  the  rcadi;:g 
ol.tained  by  the  closed  gauj-e  or  as  a 
means  of  sampling. 

(b)  The  words  '  Cancjr  Suspect 
Agent"  must  be  add-jd  to  the  warning 
sit'n,  as  requ/.-cd  bv  t.  154.1830(0- 

(c)  Signs  be.iring  the  legr^d  •'CANCER 
SUSPECT  AGENT  IN  T.HI5  AREA— 
f'ROTECTIVE  .EQUIPMENT 
REQUIRED— AUTHOR]  .ZED 
PERSONNEL  ONLN  '  must  be  posted 
whenever  hazardou;,  operations,  such  as 
t;mk  cleaning,  are  in  progress. 

(dj  When  viuvj  rhioride  iransfer 
c'perations  are  coiuiuc  led.  the  vessel 
must  be  designated  as  a  re^  idated  area 
a.'id  access  must  to  liiidred  to 
authorized  persoii-;;.  A  daily  roster  of 
persons  aulhori2.ed  to  eiite.'-  the 
regulated  area  must  be  n.>aintained  on 
thr?  vessel. 

h)  Personnel  eiu-  .jed  it  hazardous 
operations,  surh  as  tank  iif:aning,  must 
be  provided  wi(h.  cm;  reeuired  to  wear 
a.nd  use,  rcspiin'rvrs  oider  paragraph 
ia)(3)  of  this  s<t  t^rn  Also,  protective 
t;a."ments  copeNe  o!.i>':'v<'.-:'  'ng  skin 
•.••riiact  vviin  )       '.•'■  \n\\]  thioride  must 
b"  provided,  i       ,    ,.•....;...  ^^t  ij^ 
•'  li'c.n  end  dry  '■.': 

56.  In§i3J  :    r  x- the  Icxt  as 

,>ar^i."'aph(3)c,'    :  .    pi.i7jr;:-a;)h 

'b)  to  read  as  f-  ' — 

5  '54.1763    Ltq^;  •  . 
'         *         *.        • 

(b)  For  pressar :  .•  :      '.-  .,.:d  pip^riines 
made  of  carbnu-x:.,-.iii.:.:!fiij  siec!.  ilic 
OX}  gen  content  of  the  ve-por  space  must 
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be  reduced  to  the  minimui  i  level 
practicable  before  the  intrc  duction  of 
liquid  ammonia  at  tempers  tures  of 
greartr  than  -  20  °C  ( -  4  "f"). 
57.  Sections  154.1765 


1 


154.1775  are  added  to  reac 


i4. 1770,  and 
as  follows: 


§  1 54. 1 765    DIettiyl  ether;  vi 

(a)  Ditithyl  ether  and  vin 
cargoes  must  be  discharge^ 
pumps  or  by  hydraulically 
submerged  pumps. 

(bj  When  a  diethyl  ether 
ether  cargo  is  carried  in  i 
tar:ks  type  C.  inert  gas  dis 
may  be  used  to  discharge 
cargo  system  is  designed 
expected  pressure. 
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§  154.1770    Propylene  oxide  fend  mixtures 
of  propylene  oxide  and  ethylene  oxtde 
containing  not  more  than  30°4  ethylene 
oxide  by  weight:  Requirements  for  carriage. 

(a)  Vessels  carrying  prop  ,'lene  oxide 
or  a  mixture  of  propylene  c  xido  and 
ethylene  oxide  containing  i  lot  more  than 
30%  ethylene  oxide  by  wei  :;ht  must 
meet  the  following: 

(1)  .■\cetylene  must  not  b  present  in 
the  propylene  oxide  or  the  p.ixturc  of 
prcipylene  oxide  and  ethylt  ne  oxide. 

(2)  Cargo  piping,  vent  pi[  ing, 
refrigeration  equipment,  an  1  inert  gas 
supply  lines  must  be  comp  etely 
separate  from  piping  syster  is  for  all 
other  tanks,  including  emp  y  tanks  and 
cargo  compressors.  If  the  pi  jing  systems 
are  not  separate,  thry  may  I  e  made 
st^parate  by  removing  spool  pieces.  ■ 
valves,  and  other  pipe  secti  ms  and 
installing  blank  flanges. 

(J)  Valves,  flanges,  fittini  ■;.  and 
accessory  equipment  must   le  marli;  of 
steel,  stainless  steel,  or  oth(  r  materi.il 
spei  iailv  approved  bv  the  C  ommantl^nt 
(C-.\!TH). 

(4)  Valve  disk  f.ices.  seals   and  other 
wearing  parts  of  valves  ^u^^  t  he  made  of 
stainless  steel  containing  n<  t  le->s  than 
llVi,  chromium. 

(5)  Gaskets  must  be  const  uctcd  of 
spirally  wound  stainless  st*  ;;1  with 

t(  Hon  or  other  material  sp(;(  ially 
approved  by  th.e  Commctnd;  nt  (G- 
MTH).  Ga;:kets  made  of  no(>  irene  or 
naturai  rubber,  asbestos  or  i  sl)estos 
mixed  with  other  materials,  or  materials 
containing  oxides  of  magne  ium  must 
not  he  used  in  propylene  o>  idc 
containment  systems. 

[b]  Cargo  piping  must  not  have 
threaded  joints. 

(7)  The  vessel  must  have  i  n  exterior 
water  spray  system  under  4(  154.1105 
that  protects  the  above  deck  cargo 
piping. 

(8)  The  vessel  must  have  , 
inerting  system  or  on  board 


storage  system  capable  of  m  lintaining. 


nitrogen 
nitrogen  gas 


for  a  period  of  thirty  days  at  an  oxygen 
level  of  2%  or  less,  an  inert  atmosphere 
in  theA-apor  space  of  a  tank  carrying 
the^e  cargoes. 

))  Cargo  tanks  carrying  propylene 
ixide  which  have  a  design  vapor 
'pressure  of  less  than  0.6  Bar  gauge  (8.5 
psig)  and  cargo  tanks  carrying  mixtures 
of  propylene  oxide  and  ethylene  o.xide 
containing  not  more  than  30%  ethylene 
oxide  by  weight  which  have  a  design 
vapor  pressure  of  less  than  1 .2  Bar  gauge 
(17.1  psig)  must  have  a  refrigeration 
system  that  maintains  the  product  at  a 
temperature  below  the  reference 
temperature  under  §  154.1844(b). 

(c)  Cargo  tanks  in  which  the  product 
is  to  be  carried  must  meet  the  following: 

(1)  Be  constructed  of  steel  or  stainless 
steel. 

(2)  For  independent  tanks  of  type  C. 
have  pressur-j  relief  valves  settings  that 
are — 

(i)  Not  less  than  0.2  Bar  gauge  (2.8 
psig); 

(ii)  For  propylene  oxide,  not  more 
than  7.0  Bar  guage  (99.6  psig);  and 

(iii)  For  propylene  oxide  and  ethylene 
oxide  mixtures,  not  more  than  5.3  Bar 
guage  (75.4  psig). 

(3)  Have  an  automatic  nitrogen  make- 
up system  that  provides  a  padding  of 
nitrogen  and  that  does  not  allow  the 
tank  pressure  to  fall  below  0.07  Bar 
guage  (1.0  psig)  in  the  event  of  a 
decrease  in  cargo  temperature. 
Sufficient  nitrogen  of  commercially 
pure  quality  must  be  available  to  satisfy 
this  requirement.  This  requirement  for 
automatic  pressure  control  may  be 
satisfied  by  a  battery  of  nitrogen  bottles 
connected  to  the  cargo  tank  bv  a 
pressure  reduction  valve. 

(4)  Be  thoroughly  cleaned.  i;ic:uding 
washing  or  purging  of  associated  piping, 
before  other  cargoes  may  Ix-  carried. 

§  154.1775    Propylene  oxide  and  mixtures 
of  propylene  oxide  and  ethylene  oxide 
containing  not  more  than  30%  ethylene 
oxide  by  weight:  Transfer  operations. 

(a)  Propylrne  oxide  and  mixtures  of 
propylene  oxide  and  ethylene  oxide 
coritaining  not  more  than  .30%  ethvlene 
oxide  by  weiglit  may  be  transported 
only  in  accordance  with  cargo  handling 
■plans  whi(  h  have  b(;e;i  approved  bv  the 
Commanding  Officer.  U.S.  Coast  Guard 
Marine  Saft.ly  Center  (G-MSC).  .A 
separate  cargo  handluig  plan  for  each 
loading  arrangement  must  be  prepai-ed 
which  shows  the  entire  piping  svstem 
and  the  location  of  all  blank  flanges 
installed  under  §  154.1770(a)(2).  .A  copv 
of  each  approved  cargo  handling  plan 
nuist  be  kept  on  board  the  vessel.  The 
IMO  Certificate  must  be  endorsed  to 
include  reference  to  the  approved  cargo 
handling  plans. 


(b)  Before  loading  the  product,  a 
person  acceptable  to  the  Captain  of  the 
Port  must  perform  the  following: 

(1)  Certify  in  writing  that  the  piping 
separation  under  §  154.1770(a)(2)  has 
been  achieved.  This  certification  must 
be  kept  on  board  the  vessel. 

(2)  Fit  a  wire  and  seal  to  each 
connection  betv/een  a  blank  flange  and 
a  pipeline  flange  to  ensure  that  the 
blank  flange  is  not  inacivertentlv 
removed. 

(c)  A  list  of  the  maximum  allowable 
tank  filling  limUs  for  each  cargo  tank,  at 
each  of  tlie  planned  loading 
temperatures  and  at  the  maximum 
reference  temperature,  must  be  prepared 
and  submitted  to  the  Commanding 
Officer,  U.S.  Coast  Guard  Marine  Safety 
Center  ((^MSC)  for  approval.  A  copy, of 
the  approved  list  must  be  kept  on  board 
the  vessel. 

(d)  The  master  shall  ensure  that. 
before  the  product  is  loaded  into  a  cargo 
tank — 

(1)  The  tank  is  thoroughly  clean,  dry. 
and  free  from  rust; 

(2)  The  hold  spaces  are  inerted  with 
an  inert  gas  that  meets  §  154.1710(b)(1); 
and 

(3)  The  cargo  tank  vapor  space  is 
tested  to  ensure  that  the  oxygen 
concentration  is  2%  (by  volume)  or  less. 

(e)  Cargo  hoses  used  for  the  transfer 
of  these  products  must  be  marked  "FOR 
ALKYLE.N'E  OXIDE  TFL-^.-NSFER  ONLY". 

(f)  Filling  and  discharge  piping  must 
e.xtend  to  within  lOOm.m  (4  in)  of  the 
bottom  of  the  tank  or  any  sump  pit. 

(g)  Venting  of  the  cargo  tanks  to  :he 
atmosphere  must  not  occur  during 
loading  or  di.scharge.  A  vapor  return  to 
shore  may  be  u.sed  during  loadii^.g 
provided  that  the  vapor  return  svst''::i 
connected  to  a  containment  sy:iteni  fur 
the'product  is  separate  from  all  c/iher 
containnuMit  systems. 

(h)  The  pressure  in  the  cargo  tank 
must  be  maintained  al.'ove  0.07  Bar 
guage  (1.0  psig)  during  discharge 
operations. 

(i)  The  cargo  must  be  discharged  bv 
deepvvell  pumps,  hydraulicallv  op.  r  ited 
-submerged  pumps,  or  inert  gns 
displace.menl. 

(j)  Cargo  punips  nuist  be  arranged  to 
ensure  that,  if  the  discharge  from  the 
pump  is  tu.mcd  off  or  oilicrwi.se 
blocked,  there  will  not  be  a  significant 
increa.se  in  the  temperature  of  the  cargo. 

(k)  Before  disconnecting  the  lines 
connecting  to  the  shore  facility,  the 
pre:ssure  in  liquid  and  vapor  lines  must 
be  relieved  through  valves  installed  at 
tlie  loading  header.  Liquid  and  vapor 
from  the  lines  must  not  b«!  discharged  to 
the  atmosphere. 

58.  Section  154.1800  is  revised  to  read 
as  follows: 
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§154.1800    Operating  requirements  under 
part  35  of  this  chapter. 

Each  vessel  must  operate  in 
accordance  with  part  35  of  this  chapter, 
excppt  for  §  35.30-20  of  this  chapter. 

59.  In  §  154.1303.  paragraph  (b)  is 
revised  to  resd  as  follows: 

§  154.1803    Expiration  of  Certificates  of 

Compliance. 

*         •         •         »         » 

(b)  If  a  vessel's  IMO  Certificate  expires 
or  otherwise  f>ecomes  invalid,  the 
vessels  Certificate  of  Compiianr  e 
becomes  invalid  for  the  car.iage  of 
cargoes  listed  in  table  4  of  this  p^rt  or 
a-.ithorized  by  special  approval  under 
S  154  30.  Toniaintt-in  the  vclidilv  of  tha 
Certificate  of  Compliaiicr.  the  vessel's 
owner  must  submit  a  copy  of  the  revise«.i 
or  reissued  i.MO  Certificv^te  to  the 
Commanding  Officer,  U.S.  Coast  Guard 
Marine  Safety  Center  (G-.MSC). 

60.  Section  154.1S18,  paragraph  (a)  is 
revised  to  read  as  follovvs; 

§154.1818    Certification  of  inhibition. 

(uj  Except  as  provided  in 
§  154.1740(13).  no  person  mav  operate  a 
vessel  carrying  butadiene,  is'oprene. 
vinyl  chloride,  vinyl  ethyl  ether,  cr 
vinylidene  chloride  without  carry  ing  in 
the  wheelhouse  written  certification 
from  the  shipper  that  Lhe  product  is 
inhibited. 


§154.1820    [Amended] 

61.  In  §  154.1820  introductor,-  text, 
remove  the  word  "vvheelhoue  '  and  add. 
in  its  place,  the  word  "wheelhouse". 

62.  Section  151.1831  is  revised  to  read 
as  follows: 

§  1 54. 1  S3 1    Person  In  charge  of  cargo 
transfer  operations. 

(a)  The  m.aster  of  a  U.S.  flag  vessel 
shall  ensure  that  cargo  transfer 
operations  are  supervised  by  a  person 
designated  as  a  person  in  charge  of 
cargo  transfer  operations  under  33  CFR 
155.710(a)(1). 


(b)  The  master  of  a  foreign  flag  vessel 
shall  ensure  that  Lhe  cargo  transfer 
operations  are  supervised  by  a  person 
who — 

(1)  Holds  a  valid  document  issued  by 
the  flag  nation  which  authorizes  that 
person  to  serve  as  a  person  in  charge  of 
cargo  transfer  operations  en  board  the 
vessel  that  is  transferring  cargo; 

(2)  Is  designated  as  a  person  in  {harge 
of  cargo  transfer  cpe-'ations  bv  the 
master; 

13)  Is  readily  able  to  co;Ti;nunif  tte  m 
English,  either  di.-^ctly  or  through  an 
interpreter,  with  the  pcr-ion  in  charge  cf 
cargo  transfer  at  the  transfer  faciiirv';  and 

(4)  Has  studied  and  understands  the 
respo:isibilities  described  in  this 
subchapter. 

63^  Section  134.1832  is  added  to  rf  ad 
as  follows: 

§  154.1332    Incompatible  ccr^o. 

(a)  The  person  in  charge  r.f  car^o 
transfer  operations  under  §  154.l'831 
may  not  authorize  the  loacJing  of 
incompatible  cargoes  under  part  150  of 
this  chapter,  unless  the  cargo 
containment  systems  meet  the 
following: 

(1)  Are  separated  by— 

li)  Cofferdams,  other  ihan  spaces 
between  primary  and  secondary 
barriers; 

(ii)  Empty  tanks; 
(iii)  Tanks  containing  mutually 
compatible  cargoes; 
(iv)  Pipe  tunnels;  or 
(v)  Void  spaces. 

(2)  Have  separate  cargo  piping  and 
venting  systems. 

(b)  The  person  in  charge  of  cargo 
transfer  operations  may  not  authorize 
the  loading  into  a  tank  of  a  cargo  that 
is  incompatible  under  part  1 50  of  this 
chapter  with  residue  left  in  the  tank 
from  a  previous  cargo. 

64.  Section  154.1834  is  revised  to  read 
as  follows: 


§154.1834    Cargo  transfer  ptptng. 

The  person  in  charge  of  cargo  transfer 
operations  under  §  154. 1831  shall 
ensure  that — 

(a)  Cargo  is  transferred  to  or  from  a 
cargo  tank  only  through  the.  vessel's 
cargo  piping  system;  and 

(b)  All  cargo  vapor  or  cargo  «dnk  ir.(;rt 
gns  displaced  by  the  cargo  loading 
operation  is — 

(1)  .Manaj^ed  on  board  the  vessel  to 
eliminate  atm.ospheric  venting:  or 

(2)  Returned  to  shore  through  the 
vapor  return  connections  under 

^  154.1724.  if  the  transfer  terminal  has 
vapor  return  equipment  capable  of 
handling  the  vapor  from  the  cargo  ta;.... 

65.  In  §  154.1850,  paragraph  Id]  is 
added  to  read  as  follows: 

§154.1850    Entering  cargo  handtir»g 
spaces. 

•  .  »        «        .         . 

(d)  Before  permitting  hot  work  nehi 
internal  insul.ation  tanks,  the  gas 
absorbing  and  desoibing  characteristics 
of  the  tank  insulation  materia!  must  be 
t:iken  into  consideration. 

66.  In  §  154  1870(d).  revise  f.he  list  of 
chemicals  to  read  as  follows: 

§  154.1870    Boa  add  stem  leading. 

•  *         •         •         • 

(d)  •   •   • 

(1)  Acetaldehyde. 

(2)  A.Timonia.  anhydrous. 

(3)  Diethyl  ether. 

(4)  Dimethylamine. 

(5)  Ethyl  chloride. 

(6)  I.sopropylamine. 

(7)  Methylchloride. 

(8)  Moncthylamine. 

(9)  Propylene  oxide. 
(ICj  Vinyl  chloride. 

(11)  Viny  ethyl  ether. 

(12)  Vinylidene  chloride. 

67.  Following  §  154.1872,  revise  fable 
4  and  its  footnotes  to  read  as  follows; 

§  154.1872    Csrgo  emergency  jettisoning. 


Table  4.— Summary  of  Mi.mmum  Reouipements 


Cargo  name '  2 


Acetaldehyde 

Ammonia,  anhydrous 
Butadiene  


Butane  

Butylene 

Diethyl  ether « 


Ship  type 


IIG/IIPG 

IIG/IIPG 

IIG/IIPG 

IIG/IIPG 
IIG/IIPG 
IIG/IIPG 


IndeperrcJ- 
ent  tank 
type  Ore- 
quired 


Control  of 

cargo 

tank 

vapor 

space 


Vapor  de- 
fection 3 


Inert 


Inert 


Inert 


l&T 

T 

I 

I 
I 
l&T 


Gauging  < 


C 

C 

R 

R 
R 
C 


Electrical 

hazard 

class  and 

groups 


1-C 

1-D 

1-B 

1-D 
1-D 
1-0 


Special  requirements  m  part  "54 


1401,  1402.  1410,  1710  1720 
1870. 

1402,  1405.  1410,  1702  (b).  (c) 
A  (e),  1760.  1870. 

1401.  1702  (b),  (d)  &  (0,  1710. 

1750,  1818. 
1401. 
1401. 
1401.   1405.   1410.   1702(b). 

1705(a),   1710,   1722-1724. 

1765,  1870(d). 
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Cargo  name ' 


Dimettiylamine 

Ethane  

Ethyl  chloride  .. 

Ethylene 

Ethylene  oxide 


Isoprene^  

Isopropylamine  ^ 


Methane  (LNG1 

Methyl         acety'ene-propadie|ie 

mixture. 
Methyl  bromide 


Methyl  ctitoride  .... 
MonoethytamifH>6 


Nitrogen 

Propane  

Propylene  

Propylene  oxide* 


Propylene    oxide    and    ethylene 
oxide  mixture  (30%  w/w  eth' 
ene  oxide)  *. 

Refrigerant  gases  

Sulfur  dioxide  


Vinyl  chlofidf 
Vinyl  ethyl  et 
Vinylidene  cf 


'  Refrigera 
dichlorotetrai  . 
2 Unless  ot-ir 
3  As  used  '-" 
See  §§154.1 

*  As  used  I 

*  The  desic 


.^es 

-•ane. 

-:  specified. 

r^Humn.  "I" 

-•'.yh  154.1 
jiumn.  "C" 
ui>ed  in  th 


Ddted:  Ap 
A.E.  Henn, 

Rear  Admire 
of  Marine  Sa 
Protection. 
IFR  Doc.  94- 

8ILI.ING  CODE  ■ 


^oastCuarc , 
-.uhtyand 


•^'iled  6-3-9  V.  8:45  am) 


Table  4.— Summary  of  Minimum  Requirements— Continued 


Ship  type 


IIG/IIPG 

IIG 

IIG/IIPG 
IIG 
IG 


IIG/IIPG 
IIG/IIPG 


IIG 
IIG/IIPG 

IG 


IIG/IIPG 
IIG/IIPG 


IIIG 

IIG/IIPG 
IIG/IIPG 
IIG/IIPG 


IIG/IIPG 


IIIG 
IG 


IIG/IIPG 


IIG/IIPG 


IIG/IIPG 


Independ- 
ent tank 
type  C  re- 
quired 


Yes 


Control  of 

cargo 

tank 

vapor 

space 


Inert 


Vapor  de- 
tection -^ 


Gauging  ' 


I 

I 
l&T 

I 
l&T 


Yes 


Yes 


_L 


Inert 


Inert 


Dry 


Inert 


Inert 


l&T 


l&T 
l&T 


l&T 


l&T 


&T 


l&T 


I  &T 


Eleclrical 
hazard 

class  and 
group  s 


1-C 

1-D 
1-D 
1-C 
1-B 


1-D 
1-D 


1-D 
1-C 

1-D 


1-0 
1-D 


1-D 
1-D 
1-B 


1-B 


1-D 


Special  requirements  in  part  1 54 


1-D 


1401,  1402,  1405,  1410,  1702 

(b),  (c)  &  (e),  1870. 
1401. 

1401,  1402,  1870. 
1401. 
660;b)(3),  1401.  1402,  1405, 

14T0.  1702  (b),  (d)  &  (f). 

1705(b),  1710,  1720,  1725. 

1730,  1870  (a)&(b). 
1401.  1410.  1718,  1722,  1724. 

1728,  1818. 
1401.  1405.  1702  (b)  &  (c). 

1718,  1721.  1722,  1723,  1724. 

1B70(d). 
703-709.  1401.  1854. 
1401.  1735. 

6S0(b)(3),  1345  (c)  &  (d),  1402, 

1405.  1410,  1702  (a)  &  (d). 

1705(b).  1720,  1870  (a)  &(b). 
1401,  1402,  1702(a),  1870. 
1401,  1402,  1405.  1702  (b)  & 

(C).  1718.  1721.  1722,  1723, 

1724.  1870(d). 
1755. 
1401. 
1401. 
1401.  1402,  1410.  1705(a). 

1710.  1720,  1722.  1723,  1724. 

1770.  1775,  1870(d). 
1401,   1402,   1410.   1705(a). 

1710.  1720.  1722.  1723.  1724, 

1770,  1775,  i870(d). 
None. 
660(b)(3).  1345  (C)  &  (d),  1401. 

1402,  1405,  1410,  1705(b). 

1715.  1720,  1870  (a)  a  (b). 
1401.  1405,  1410,  1702  (a),  (b), 

(d)  &  (0,  1710,  1740,  1745. 

1750,  1818,  1830(f),  1670. 
1401,   1402,   1405,   1410, 

1705(a),  1710.  1722,  1723. 

1724.  1765,  181 8,  .1870(d). 
1401,  1402,  1405,  1410,  1710, 

1722,   1723,   1724,   1818, 

ie70(d). 


inclu<  e     norvtoxic. 


dichloromonofiuoromethane. 


rron-flammable     gases,     such     as     dichlorodifluoromethane, 
monoihiorodifluoromethene,  monochiortetrafluoroethane,  and  monochlortrifluoromethane. 

cargo  may  be  shipped  under  these  requirements  when  it  contains  up  to  5%  total  acetylene, 
lands  for  flammable  vapor  detection,  "T"  stands  for  toxic  vapc  detection,  and  "O"  stands  for  oxygen  detection. 
60. 

stands  for  closed  gauging  and  "R"  stands  for  restricted  gauglno.  See  §  154.1300. 
column  are  from  the  National  Electrical  Code. 
*  This  caro'  is    ?-<w3<i  also  b^  part  1 53  of  this  chapter. 


In 


Chief.  Office 
vironmental 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  93-285,  RM-8376] 

Radio  Broadcasting  Services;  Alamo, 
NV 

AGENCY:  Federal  Communications 
Commission. 


ACTION:  Propcr.cd  rule;  dismissal  of. 

SUMMARY:  The  Commission  dismisses 
the  petition  filed  by  Keith  E.  Lamonica 
requesting  the  allotment  of  Channel 
228A  to  Alamo,  Nevada,  as  the 
community's  first  local  aural 
transmission  service.  See  58  FR  62319, 
November  26.  1993.  Neither  the 
petitioner  nor  any  other  party  filed 
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comments  reiterating  an  intention  to 
apply  for  the  channel,  if  allotted 
FOR  FURTHER  INFORMATION  CONTACT: 
Leslie  K.  Shapiro.  Mass  Media  Bureau. 
(202)  634-6530. 

SUPPLEMENTARY  INFORMATION:  This  IS  a 
synopsis  of  the  Commission's  Report 
and  Order.  MM  Docket  \o.  93-28,5. 
adopted  May  23.  1994.  and  released 
June  1 ,  1 994.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Center  (room  239),  1919  M  Street  N\V.. 
Washington,  DC.  The  complete  te.xt  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copv  contractor. 
International  Transcription  Services. 
Inc..  (202)  857-3800.  2100  M  Street 
NU'..  suite  140,  Washington.  DC  20037. 
Federal  Communicc'ior.s  Gommispion. 
John  A.  Karousos, 

Acting  Chief.  AUocoticr.s  Branch.  Pol:rvcnd 
Fulcs  Division.  Mass  Med^o  Burt^ou. 
iFR  Doc.  94-J3631  Filed  f-3-9-i:  8:45  f.~,) 

BILLING  CODE  6712-01-M 


47CFRPan73 

[MM  Docket  No.  93-261,  RM-837CI 

Radio  Broadcasting  Services;  Austin, 

AGENCY:  Federal  Ccmn.unication.s 

Commission. 

ACTION:  Proposed  rule:  disruissal  of 


259.A  to  Austin.  Nevada,  as  the 

community's  first  local  aura] 
transmission  sen-ice.  See  58  FR  62319. 
.N'ovember  26,  1993.  Neither  the 
petitioner  nor  any  other  parly  filed 
comm.ents  reiteratmg  an  intention  to 
apply  for  the  channel,  if  allotted. 
FOR  FURTHER  INFORMATION  CONTACT: 
Leslie  K.  Shapiro.  Mass  .Mrdia  Bureau 
!202)  634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  .\IM  Docket  No.  93-261. 
adopted  May  23.  1994.  and  released 
June  1.  1994.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Center  (room  239).  1919  M  Street.  NW,. 
Washington,  DC.  The  comiplete  text  of 
this  decision  m.ay  also  be  purchased 
from  the  Commission's  copy  contractor. 
International  Transcription  Services. 
Inc.,  (202)  857-3800.  2100  M  Street 
NW.,  suite  140.  Washington.  DC  20037 
Federa!  Cxrr.rnur'Aca'ior.s  Cr,~rr.issicn, 
John  A.  Karousos: 

Act;n<:  Chiff.  Aliocoiicns  Branch,  PcLcv  !;na 
Hiiit-s  Division.  Xhss  Medio  Barf-au. 
IFR  Dor   94--! 3632  Filed  6-.3-fJ4.  8:45  £.t.! 
BILLING  CODE  6712-01-M 


SUMMARY:  The  Commission  dism.isses 
the  petition  filed  by  Keith  E.  Lamonicc 
requesting  the  allotment  of  Channel 


47  CFR  Part  73 

[MM  Docket  No.  93-280,  RM-83691 

Radio  Broadcasting  Services;  Lund 
NV 

AGENCY:  Federal  Communuannns 
Commission. 


ACTION:  Proposed  rule;  dismissal  of. 


SUMMARY:  The  Commission  fi:smisses 
the  petition  filed  by  Keith  E.  Lamonica 
requesting  the  allotment  of  Channel 
264A  to  Lund.  Nevada,  as  the 
community's  first  local  and  aural 
transmission  service.  See  58  FR  62320. 
November  26,  1993.  Neither  the 
petitioner  nor  any  other  party  filed 
comments  reiterating  an  intention  to 
apply  for  the  channel,  if  allotted. 

*•  FOR  FURTHER  INFORMATION  CONTACT: 

Leslie  K.  Shapiro.  Mass  Mc-dia  B.jn  au. 
(202) 634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  s 
synopsis  of  the  Commission's  Report 
and  Order.  MM  Docket  No.  93-280. 
adopted  May  23,  1994,  and  released 
June  1,  1994.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Center  (Room  239),  1919  M  Street  NW  , 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractor. 
International  Transcription  Services. 
Inc.,  (202)  857-3800.  2100  M  Street 
NW..  suite  140,  Washington.  EX:  20037. 

Federal  Commur.icatioiis  Ccrr.;r),«.<}or.. 
fohn  A.  Karousos, 

Actino  Chn-f.  Allocations  Btarct.  Pc:,(  ;  ci.ii 
Hules  Dnisinn.  Mas-  .\Udii  ELreou 
iFR  Dor.  94-13633  Filed  f-3-':.4:  b  45  .-.', 
BILLING  CODE  6713-Ol-M 
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Notices 


Ths  section  of  the  FEDERA 
contains  aoouments  ot^ier  thfen 
propose<j  rules  that  are  anci  cabi 
pub'ic.  Notices  of  hearing-^  a  i 
comrnitiee  meetings,  agency 
rj!T^3.  aeiegations  of  aoth; 
peltions  and  appiicatiors  an  3 
statements  o'  oroaniration  a 
examples  of  documents  appiari 
section. 


DEPARTME.NT  OF  AGRl 


Animal  and  Plant  Health 
Service 


:ULTURE 
Insoection 


[Docket  No  54-055-1] 


C3 


ReceiQt  of  Permit  Apol 
Release  Into  the  Erviror 
Geneticaliy  Enginsered 

agency:  Aninial  and  ?ia!i 
Inspection  Service,  USD. 
acton:  Noc-ce. 


)rg::r.; 


SUM.MARY:  We  are  adv;^:r 
that  two  applications  for 
rr'.ease  ger.;3tically  ei.v^ir 
()rcanis:T.s  into  the  envir- 


Apoi:cat;o.i 
No. 


94-126-0'; 
94-125-C: 


DNA  Plant  ~. 
Rutgers  Un; 


Vfiy  199-} 

I  '>n.:;e  J.  KiTig. 

A'-::r^  Admini.^tnitor,  Ar..::v 
H'  :!th  Irt^pe^:::or.  Ser.ic  ". 
[r\l  Doc  94-13653  Fiifci  f,-' 
B'LLING  CODE  ^-1^0-34-? 


DEPARTMEfrr  OF  COM\  ERC5 


Nations!  C:;€anic  and 
Administration 


Nolicna!  y.'ealher  Servict 
Modernization  Transition 


TlMc  AND  DATE:  June  22.  1 
an:  -12  n&on  and  1-4  p. 
«:5,  1994  from  9a.m.-lz 
2.30  p.m.  Tho  Committee 
lorccast  Systems  Labor. 


ri 


Federal  Register 

Vol.   59.  No.   107 

Moi-.day.  June  6,  1994 


REGISTER 

rjies  or 
abie  to  the 

investigations, 
decisions  and 
:!y,  fii.ng  cf 
agency 

d  functions  are 
ing  in  this 


ticns  for 
lent  of 
g-nis.T.s 

Hnaith 


'he  [  ul-.lic 
lermit.':  to 

rfimont  are 


being  reviewed  by  the  Animal  and  Plant 
Health  Inspection  Service.  The 
applications  have  been  subn^'fted  in 
accordance  ;v:th  7  CFR  part  340.  v.-hich 
regulates  the  introduction  of  certain 
genetically  engineered  organisms  and 
products. 

ADDRESSES:  Copips  of  the  application.'^ 
referenced  in  this  notice,  uilh  anv 
cenfidentia'  biisiness  information 
deleted,  a:.  -  >  Pliable  for  public 
inspecticjn  il:  room  1141.  South 
Building,  U.S.  Department  of 
Agriculture,  14th  Street  and 
Independence  .Avenue  SVV., 
Washington.  DC.  between  8  a.m.  and 
4:30  p.m.,  Monday  tiirough  Frid?.v. 
except  holidays.  Persons  wishing  to 
inspect  an  application  are  requested  to 
call  ahead  on  ;2C2)  6^0-2817  to 
facilitate  entry  into  the  reading  room. 
You  ma)  obtain  copies  of  the 
documents  by  wTiiirg  to  the  person 
listed  ur-dc-T  f  OH  FUPTfiER  INFOnMATION 
CONTACT. 

FOR  FUBTHEa  INFORMATION  CONTACT:  0^ 
Arnold  Foudin.  Deputv  Director, 
Biotcchnologv  Permits,  DBEP,  APHIS, 
I'SDA,  room  853,  Federal  Building. 


6505  Belcrest  Road.  Hvattsville.  MD 
20782,(301)436-7612. 

SUPPLEMENTAriY  INFORMATION:  The 
regui;.tions  in  7  CFR  part  340. 
■'Introduction  of  Organisms  and 
Products  Altered  or  Produced  Through 
Genetic  Engineering  VVh.ich  Are  i'lant 
Pests  'JT  Which  Thure  Is  Reason  v  j 
Believe  Are  Plan*  Pests."  requir.-  a 
person  to  obtain  a  permit  befoTf^ 
introducing  (importing,  movii.g. 
interstate,  or  releasing  into  the 
environment;  i;;;o  the  United  S.ales 
certain  genetiraliy  engineered 
organisms  and  products  that  are 
considered  "n'y,ulated  articles.''  The 
reguhlions  set  foilh  procedures' for 
obtaining  a  perDiit  for  the  '•elease  into 
the  environment  of  a  regulated  article, 
and  for  obtaining  a  limited  permit  for 
the  importation  or  interstate  movement 
of  a  regulated  article. 

Pur:;.i;ant  to  these  regulations,  the 
Animal  and  Plant  Health  Inspection 
Service  has  received  and  is  revievying 
the  follnwing  applications  for  ;v>rmit.->  tc 
release  genetically  engineered 
organisms  into  the  environment: 


Applicant 


Data  re- 
ceived 


rnoiory  Co'poi'ation 
5ity  ■. 


:anisms 


_L 


Fieid  test  lo- 
cation 


Per.;)cr  pia't;  genet  -a^'y  enginee'sd  to  e>:i;':i.^s  reduced 
levels  of  tre  enzyme  3-1.4  endcgiucana^e. 

Eggplant  plants  genetically  engineered  tc  express  a.  gene 
f.-cn  Baa:'j3  thiirinciiensis  \3t)  for  resistance  to 
co'eootcran  insects. 


C-jinornra. 


New  .Jersey. 


-=;hingtor..  DC.    ^is  :)ls!  d.iv  of 


'K:  8:4t  .:m| 


At  nospneric 


Commiitee 


94  from  8 
.;  and  June 
npon  and  1- 
.vill  tour  the 
■  on  June  23. 


t(  rv 


place:  The  meeting  on  Jurv  22.  1934 
vviii  be  h^ld  at  the  Holiday  Inn,  Bouldi-r. 
Colorado,  Bi-eckenridge  Room.  8C0  28ii; 
Strr-;-t.  F.oulder,  Colorado  80303. 

STATUS:  Tho  meeting  v.ill  be  op^n  to  th:> 
I>abhc.  Approximately  30  seats  will  bf 
avai'ab''e  on  a  first-corn.?  tlr^t-served 
basis  for  the  public  on  June  22. 

On  June  22. 1994  the  last  hour  wiii  Le 
set  aside  for  oral  comments  from  the 
public.  Perso:-.s  wishiiig  tc  speak  duririt; 
the  p'.:!)!ic  comment  period  must 
register  on  a  sign-up  sheet  a  they  eiiter 
the  m.ee'ing. 

MATTERS  TO  BE  CONSIDERED:  This 
meetirig  wi:.!  include:  (1)  A  report  bv 
Norman  Hoffman,  Meteorologist-In- 
Charp;o  of  WSFO  San  Francisco,  in 
response  to  recommendations  on  the 
proposed  relocation  certification  made 
by  the  Committee  at  the  March  meeting: 
(2)  review  of  public  comments  received 


!;•■;  a  result  ofr.abhcalion  of  I'lr 
jiropused;  relocation  certific•■^tlo^  in  the 
Federal  Regj.ster  and  NWS  responses  to 
the  pv.bllc  comments;  {.T.l  com.piRtion  of 
consult  ition  with  the  Committor?  on  th- 
finf;!  relocation  certification;  (4)  a 
progress  report  by  the  NWS  on  issues 
identiucd  by  the  Commattee  during 
consultation  on  the  FY95  National 
Implen;cncat'nn  Plan;  :.nd  (5)  an 
informational  briefing  by  the  FAA  on 
the  ASOS  program  and  automation 
certiilcation. 

CONTACT  PERSON  FOR  MORE  INFORMATION; 
Mr.  Ser.afor  Kaygor.  National  Westher 
Service.  W,x2li.  1325  East-West 
Highway.  S5MC2.  Silver  Spring,  MD 
20910.  telephone:  (301)  713-03S1. 
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Dated:  May  31, 1994. 
Elbert  VV.  Friday,  Jr., 

Assistant  Adniinistmtor  for  Weather  Service. 
jFK  Doc.  34-3602  Filed  fr-3-«V4;  8:45  ami 
BILLING  CODE  3S10-12-M 


Patent  and  Trademark  Office 

Meeting  of  the  Public  Advisory 
Committee  for  Trademark  Affairs 

AGENCY:  Patent  and  Tradems.rk  Office 

Commerce. 

ACTION:  Notice. 


SUMMARY:  In  accordance  with  section 
10(a)(2,  .1  the  Federal  Advisorj- 
Committi.-e  Act  (Pub.  L.  92-463), 
announcement  is  made  of  the  open 
meeting  of  the  Public  Advisory 
Committee  for  Tradem.irk  Affairs. 
DATES:  The  Public  Advi<;ory  Committee 
for  Trademark  Affairs  will  meet  from  10 
a.m.  until  4  p.m.  on  June  14,  1994. 
PLACE:  U.S.  Patent  and  Trademark 
Office,  2121  Crv'stal  Drive,  Cr>'Ktal  Park 
2,  room  912,  Arlington,  Virginia. 
STATUS;  The  meeting  will  be  open  to 
public  observation;  seating  will  be 
available  for  the  public  on  a  first-conie- 
first-seivcd  basis.  Members  of  tlie  public 
will  be  permitted  to  make  oral 
comments  of  three  (3)  minutes  each. 
Written  comments  and  suggestions  will 
be  accfipfed  before  or  after  the  meeting 
on  any  of  the  matters  discussed.  Copies 
of  the  minutes  will  be  available  upon 
rrc]uest. 

MATTERS  TO  BE  CONSIDERED:  The  agenda 
for  tho  meeting  is  as  follows: 

(1)  Finance 

(2)  Automation 

(3)  Strategic  Planning 

14}  Current  Trademark  Office  Practice 

Issues 
(5)  lutt.Taaiiojiai  Trademark  Law 
CONTACT  PERSON  FOR  MORE  INFORMATION: 
For  further  information,  contact  Lvnne 
Beresford,  Office  of  the  Assistant 
Commissioner  for  Trademarks,  Building 
CPK2,  room  910,  Patent  and  Trademark 
Office,  Washington.  DC  20231. 
Telephone:  (703)  305-9464. 

I)afed:May  26,  1994. 
Bruce  A.  Lehman, 

Assistant  Secretary  ofCommfirce  and 
Commissioner  of  Patents  and  Trademarks. 
[PR  Doc.  94-13655  Filed  6-3-94;  8:45  ami 
BILUNO  CODE  3S10-t6-M 


Change  of  Address  for  Trademark 
Applications  and  Trademark  Related 
Papers 

AGENCY:  Patent  and  Trademark  Office. 
tJommerce. 


action:  Notice. 


SUMMARY:  Commencing  July  5, 1994, 
trademark  applications  and  other 
trademark-related  mail,  except  for 
trademark-related  documents  sent  to  the 
■    Assignment  Branch  for  recordation  and 
requests  for  certified  copies  of 
trademark  documents,  should  be 
addressed  to:  Assistant  Commissioner 
for  Trademarks,  2900  Crystal  Drive, 
Arlington,  Virginia  22202-3513. 
DATES:  This  new  address  will  be 
nffrciive  July  5, 19G4. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lynne  G.  Beresford  at  (703)  305-9464  or 
by  mail  marked  to  her  attention  and 
addressed  to:  Assistant  Commissioner 
for  T.rsdemarks,  Washington,  DC  20231 . 
After  July  5,  1994,  mail  should  be 
addressed  to:  Assistant  Commissioner 
for  Trademarks,  2900  Crystal  Drive, 
Arlington,  Virginia  22202-3513. 
SUPPLEME.NTAL  INFORMATION:  As  part  of 
its  emphasis  on  better  service  for 
trademark  applicants  and  n?gistrants, 
the  responsibility  for  receiving,  opening 
and  routing  of  trademark  mail  is  being 
transferred  to  the  Assistant 
Commissioner  for  Trademarks.  In  order 
to  more  efficiently  process  the  mail,  the 
Assistant  Commissioner  has  determined 
that  trademark-related  mail,  except  for 
trademark-related  docujnents  sent  to  the 
Assignment  Branch  for  recordation  and 
requests  for  certified  copies  of 
trademark  application  and  registration 
tlocuments,  should  be  sent  directly  to 
the  Assistant  Commissioner  for 
Trademarks,  2900  Crystal  Drive. 
Arlington,  Virginia  22202-3513,  which 
is  the  location  of  the  Trademark 
Operation.  Having  mail  sent  directly  to 
that  address  should  speed  up  processing 
and  reduce  the  amount  of  lost  or 
misrouled  mail.  The  mail  room  at  the 
South  Tower  Building  will  begin  to 
receive  and  process  mail  on  July  5, 
1994.  For  a  period  after  July  5,  1994.  the 
Patent  and  Trademark  Office  (Office) 
v.ill  receive  trademark-related  mail  at 
both  the  old  address,  Commissioni.T  of 
Patents  and  Trademarks,  Washington, 
DC  20231.  and  at  the  new  address. 
Assistant  Commissioner  for  Trademarks, 
2900  Cjvstal  Drive,  Arlington,  Virginia. 
22205-3513.  The  Office  is  currently 
preparing  a  notice  of  proposed  rule- 
making to  formally  change  the  address 
for  trademark-related  papers.  The  Office 
will  continue  to  maintain  the  following 
special  boxcrs,  Box  Trademark 
Application,  Box  ITU,  Box  AAU,  and 
Box  5,  for  expedited  processing  and 
distribution  of  spedfic  types  of 
documents.  The  Office  encourages  the 
continued  use  of  these  boxes  with  the 
new  address. 


People  may  continue  to  file  both 
patent  and  trademark-related  papers 
directly  at  the  Attorneys'  Window 
located  in  room  1B03  of  Crjstal  Plaza 
Building  2,  Arlington,  Virginia. 

Sections  1.8  and  1.10  of  title  2  of 
section  37  of  the  Code  of  Federal 
Regulations  are  waived,  to  the  extent 
that,  on  or  after  July  5,  1994,  a  certificoie 
ofmaihngunder§§1.8or  1.10,  for 
trademark  applications  and  other 
trademark-related  mail,  except  for 
trademark-related  documents  sent  to  the 
Assignment  Branch  for  recordation  and 
requests  for  certified  copies  of 
trademark  application  and  registration 
documents,  may  be  addressed  either  to 
the  Commissioner  of  Patents  and 
Trademarks,  Washington,  DC  20231.  or 
to  the  Assistant  Commissioner  for 
Tradem;irks,  2900  Crystal  Drive. 
Arlington,  Virginia,  22202-3513.  Patent- 
related  mail  ."=hould  continue  to  be  sent 
to:  Commissioner  of  Patents  and 
Trademarks,  Washington,  DC  20231. 

Aulborify:  35  U.S.C.  6.  15  U  S.C.  1123 
Daled  Mny  20.  109-1. 
Bruce  A.  Lehman, 

Assistcyrjl  Secretary  of  Commerce  and 
Commissioner  of  Patents  and  Tradcir.ari.a. 
|FR  Doc  94-136.^4  Filed  6-3-94:  8:45  nrfl) 
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DEPARTMENT  OF  DEFENSE 
Office  of  the  Secretary 

AGENCY:  Department  of  Defense. 
.'\dvisory  Board  on  the  Investigative 
Capability  of  the  Department  of  Defense. 

ACTION:  Notice  of  open  meeting. 

SUMMARY:  Pursuant  to  Public  Law  92- 
463.  notice  is  hereby  given  of  a 
forthcoming  meeting  cf  the  Advi.sorv 
Board  on  the  Investigative  Capability  of 
th.-3  Department  of  Defense.  The  purpose 
of  the  meeting  is  to  discuss  the  progress 
of  the  study  and  further  courses  of 
action.  This  meeting  is  open  to  the 
public. 

DATE  AND  TIME:  June  9,  1994,  fi-om  8:30 
a.m.-5  p.m. 

ADDRESSES:  1700  N.  Moore  Street,  suite 
1425,  .Arlington,  Virginia. 

FOR  FURTHER  INFORMATION  CONTACT: 

E.  Vaughn  Dunnigan,  Deputy  Staff 
Director,  Advisory  Board  on  the 
Investigative  Capability  of  the 
Department  of  Defense,  1700  N.  Moore 
Street,  suite  1420,  Arlington,  VA  22209; 
telephone  (703)  696-6055. 
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Ma\  ;n.  1994. 
Patricia  L.  Toppings, 

Altrrmte  OSD  Federal  Feg  ^ttr  Liaison 

Officer.  Dttpartment  ofDefe  ise 

IFK  Dot.  94-13.S98  Filed  6-  3-94;  8:45  am| 

SJLLING  COSE  SO0O-04-M 


DEPARTMENT  OF  ENE  JGY 

Justification  for  Accept  ince  of  an 
Unsolicited  Application 

agency:  Department  of  ^nergy  {DC3E). 
action:  Notice. 


)SI 


w 


summary:  doe  announcis 
to  10CFR600.14,  it  inte 
a  noncompetitive  ba.-;is  a 
Agreement  to  the  Africai 
Foundation.  1  he  purpo 
program  is  to  develop  a 
with  Historicallv  Black 
Universities  (HBCU's)  to 
strengthening  the  electri 
infrastructure  in  Africa, 
cooperative  agreement 
that  minority  businesses 
educational  institutions 
opportunity  to  expand 
participation  in  the 
application  of  energv-rel 
technologies  and  enhanci 
competitiveness.  Eligibili 
award  is  restricted  to  the 
Electrification  Foundatio 
rOR  FURTHER  INFCRMATIO^ 
Rufus  H.  Smith.  M-5.  U  , 
of  Energy.  Oak  Ridge,  Te 
(61.5J576-49!.8. 

Issued  in  Oak  Rid^o,  Tenn 
24.  1994. 

Pe»f  r  D.  Dayton. 

Director.  Procurement  &  Con 
Oak  Ridge  Operations  Office 
if-R  Dot:.  94-13685  Filed 
aiLUNG  CODE  645&-<!1-M 


!  6-.1  -9 


Noncompetitive  Award  o  Financial 
Assistance  Pacific  North  vest  and 
Alaska  Bioenergy  Prograpi — State 
Grsnts 

AGENCY:  Department  of  Ejlergy. 
action:  Notice  of  noncom  ^ctitive 
financial  assistance  awarr . 


SUMMARY:  The  Departmen 
(DOE).  Golden  Field  Offic 
Seattle  Support  Office, 
pursuant  to  DOE  Financia 
Rules  10CFR600.7fb)(2) 
award  grants  to:  Alaska 
Ciommunity  and  Regiona 
Energy  Division;  Idaho 
Water  Resources,  Energy 
Montana  Department  of  N 
Resources  and  Conserv 


Federal  Register  /  Vol.  59.  No.  107  /  Monday,  June  6,  1994  /  Notices 


29277 


that  pursuant 
ris  to  award  on 
Cooperative 
Electrification 
of  this 
J  artnership 
olleges  and 
collaborate  in 
power  system 
his 

11  help  ensure 
md 

<re  afforded  an 
th^ir 
comitcrcial 
ted 
'  their 
ty  for  this 
African 
1. 

CONTACT: 
Department 
nessee  37830. 

;.isee.  on  May 


nicts  Division. 
■J;  B:45ninj 


of  Energy 
.  through  the 

an|iounces  that 
Assistance 
t  intends  to 

Department  of 
\ffairs, 

De  jartment  of 
Pivision: 
tural 

ati(Jn,  Energy 


Division;  Oregon  Department  of  Energy; 
and  Washington  State  Energy  Office. 
The  awards  represent  a  continuation  of 
DOE  funded  research,  development,  and 
demonstration  of  bioenergy-related 
technologic!s.  Public  Law  97-88 
provides  the  statutory  authority  for  the 
proposed  award. 

SUPPLEMENTARY  INFORMATION:  Through 
the  agencies  identified  above,  the  states 
of  .Alaska.  Idaho.  Montana,  Oregon  and 
Washington  have  been  engaged  in 
encouraging  the  development  of 
bioenergy  technologies  for  at  least  the 
las;  eleven  years  and  have  made 
successful  advances  to: 

(1)  Produce  cost-shared  projects. 

(2)  establi-jh  regional  bioenergy 
committees. 

(3)  hite.'-act  with  trade  and 
professional  associations, 

(4)  Provide  technical  assistance  to 
developers  and  utilities. 

(o)  Produce  targeted  information,  and 
(6)  Implement  regulatory-  incentives  or 
reduce  regulatory  and  environmental 
barriers  which  promote  the 
development  of  bioenergy  technologies 
Research,  development,  and 
demonstration  activities  occurring 
under  these  grant  agreement  will 
provide  needed  data  and  information  to 
DOE  and  the  bioenergy  industry.  This 
helps  remove  barriers  to  the  utilization 
of  bioenergy  technologies. 

Therefore,  these  financial  assistance 
applications  are  being  accepted  because 
the  work  to  be  fimded  is  necessary  to 
continue  activities  presently  being 
supported  by  DOE  and  the  work  will 
enhance  the  public  benefit.  DOE  know  s 
of  no  other  entities  within  respective 
state  boundaries  which  are  conducting 
these  activities  in  the  near  or  distent 
future.  The  project  period  for  the  grant 
agreements  is  expected  to  begin  in  July 
1904  for  a  five  year  period.  DOE  plans' 
to  provide  funding  in  the  amount  of 
S475.000  for  each  state  for  this  project 
period  (State  in-kind  match  equals 
$125,000  and  U.S.  DOE  funds  equal 
.S350.000). 

FOR  FURTHER  INFORMATION  CONTACT: 
Jeffrey  James,  U.S.  Department  of 
E:iergy.  Seattle  Support  Office,  800 
Fifth  .Avenue,  Suite  3950.  Seattle.  W.'K 
98104,  (206)  553-2079. 

E)epartment  of  Energy,  Golden  Field 
Office,  Noncompetitive  Award  of 
Financial  Assistance,  Pacific 
Northwest  and  Alaska  Bionenergy 
Program — State  Grants. 

Issued  in  Golden,  Colorado  on  May  24, 
1994 


Dated:  May  24, 1994. 
John  W.  Meeker. 

Chief.  Procurement  Team.  GO. 

[FR  Doc.  94-13687  FiU-d  6-3-94:  8:45  am) 

BILLiNG  CODE  S43<M]1-M 

Energy  Informotion  Ad.'ninistration 

Agency  Informaticri  Collections  Under 
Review  by  the  Office  of  Management 
and  Budget 

AGENCY:  Energy  Infonratiun 

.Administration.  En^Tg}'. 

ACTION:  Notice  of  request  submitted  for 

review  by  the  Office  of  .Mnnag'ment  and 

Budget. 

SUMMARY:  The  Energy  Information 
Administration  (EIA)  has  submitted  the 
energy  information  collection(s)  listed  at 
die  end  of  this  notice  to  the  Office  of 
Management  -and  Budget  (0MB)  for 
review  under  provisions  of  the 
Paperwork  Reduction  Act  (Pub.  L.  98- 
511.  44  U.S.C.  3501  et  seq.).  The  listing 
does  not  include  collections  of 
information  contained  in  now  or  revised 
regulations  which  are  to  be  submitted 
under  section  3j04(h)  of  the  Paperwork 
Reduction  Act.  nor  m?inagcment  and 
procurement  a:^si:tajice  roquire.ments 
collected  by  the  Department  of  Energy 
(DOE). 

Each  entry  contains  the  following 
information: 

(1)  The  sponsor  of  the  collection  (a 
DOE  component,  which  term  includes 
the  Federal  Energy  Regulatory 
Commission  (FERC)); 

(2)  Collection  number(s); 

(3)  Current  OMB  docket  number  (if 
applicable); 

(4)  Collection  title; 

(5)  Type  of  request,  c  g.,  new, 
revision,  extension,  or  rrir:statement; 

(6)  Frequency  of  collection; 

(7)  Response  obligation,  i.e., 
mandatory,  voluntary,  or  required  to 
obtain  or  retain  benefit; 

(8)  Affected  public; 

(9)  An  estimate  of  the  number  of 
respondents  per  report  period; 

( 1 0)  An  estimate  of  the  number  of 
responses  per -respondent  annually; 

(11)  An  estimate  of  the  average  hours 
per  response; 

(12)  The  estimated  total  annual 
respondent  burden;  and 

(13)  A  brief  abstract  describing  the 
proposed  collection  and  the 
respondents. 

DATES:  Comments  must  be  filed  on  or 
before  July  6, 1994.  If  you  anticipate  that 
you  will  be  submitting  comments  but 
find  it  difficult  to  do  so  within  the  time 
allowed  by  this  notice,  you  should 
advise  the  OMB  DOE  Desk  Officer  listed 


below  of  your  intention  to  do  so  as  soon 
as  possible.  The  Desk  Officer  may  be 
telephoned  at  (202)  395-3084.  (Also, 
please  notify  the  EIA  contact  listed 
below.) 

ADDRESSES:  Address  comments  to  the 
Department  of  Energy  Desk  OfTicer, 
Office  of  Information  and  Regulatory 
Affairs.  Office  of  Management  and 
Budget,  726  Jackson  Place  NW.. 
Washington.  DC  20503.  (Commer.ts 
should  also  be  addressed  to  the  Office 
of  Statistical  Standards  at  the  address 
below.) 

FOR  FURTHER  INFORMATION  AND  COPIES  OF 
RELEVANT  MATERIALS  CONTACT:  ^.'o^na 
White.  Oifice  of  Statistical  Stand.irds. 
(EI-73).  Fon-estal  Building.  U.S. 
Department  of  Energy.  Washington,  DC 
205S.-J.  Ms.  White  may  be  telephoned  at 
(202) 254-5327. 

SbPPLEWPNTARY  INFORMATION:  The 
energy  .i.ioimation  collection  submiited 
to  UMB  for  review  was: 

1.  Federal  Energy  Regulatory 
Commission 

2.  F;:RC-580 

3.  1902-0137 

4.  Interrogatory  on  Fuel  and  Energy 
Purchase  Practices 

5.  Revision 

6.  Biennially 

7.  M.'.ndatory 

8.  Businesses  or  other  for-profit 

9.  67  respondents 

10.  1  response 

11.  90  hours  per  response 

12.  6030  hours 

13.  The  information  is  needed  to 
comply  v.i;h  the  requirements  of 
Section  205(0(2)  of  the  Federal  Power 
Act  for  a  review  "not  less  frequently 
than  every  two  years"  of  practices 

*   •   •  to  insure  efficient  use  of 
resources. 

.Statutory  Arrthority:  Sec.  5(a),  5(b),  I3!b), 
and  52,  Pub.  i,  ,\o.  93-275,  Federal  .'■nergy 
Administration  Act  of  1974,  15  U.S.C  7ii4fa), 
764(b),  772(b).  and  790a. 

Issued  in  Wa-hjngton,  DC,  May  27,  irifM. 
Yvonne  M.  Bishop, 

Director.  Stati.-^iir  <ii  Standards;  Ent'o.-, 
/( formation  A  dnunistration. 
|FR  Doc.  94-l.^"H8  Filed  0-3-94;  8:45  ;::!.! 
BILLING  CODE  »«£(MI1-P 


Cis3r£nca  of  Form-EIA-85a,  "Uranium 
Industry  Arniial  Survey" 

AGENCY:  Energy  Infonnatiou 
Administration,  DOE. 

ACTION:  Notice  of  proposed  chapg;js  to 
form. 

SUMMARY:  Under  its  continuing  effort  to 
reduce  paperwork  and  reporting  burden 
for  respondents  (as  required  by  the 


Paperwork  Reduction  Act  of  1980,  Pub. 
L.  96-511,  44  U.S.C.  3501  et  seq.),  the 
Energy  Information  Administration 
(EiA)  conducts  a  consultation  program 
to  provide  the  general  public  and  other 
Federal  agencies  an  opportunity  to 
comment  on  its  continuing  and  newly 
proposed  survey  forms.  This  program 
helps  to  assure  that:  (a)  Data  can  t>e 
reported  by  respondents  in  the 
requested  format;  (b)  burden  of 
reporting  is  minimized;  (c)  survey  forms 
are  clearly  understood;  and  (d)  the 
impact  of  collection  requirements  on 
respondents  can  be  accu.'ately  assessed. 
Currently.  EIA  is  soliciting  comments 
concerning  proposed  ch.anges  to  F'orm 
Ei.^-SSS.  "Uranium  Industr>-  Annual 
Survey."  for  the  collection  of  1994  data. 
CATcS:  Written  comments  must  bu 
submitted  July  6.  1994.  If  you  anticipate 
tliat  you  will  be  submitting  comments 
but  find  it  difficult  to  do  so  v.  ithin  the 
period  of  time  allowed  by  this  notice. 
you  should,  as  soon  as  possi'ele,  advise 
the  EI.A  contact  fisted  below  of  your 
intention  to  provide  comments. 
FOR  FURTHER  INFORMATION  CONTACT: 
Luther  Smith.  Energy  Information 
Adi.ii.".istration.  EI-522;  U.S. 
Department  of  Energy;  Washington.  DC 
20585;  Phone  (202)  254-5565.  Requests 
for  ad.iitional  information  or  copies  of 
the  form  and  instructions  should  be 
directed  to  Luther  Smith. 
SUPPLEMENTARY  INFORMATION: 

I.  Hiu  kground 

II.  Cuncnl  Actions 

III.  Refjuest  for  Comments 

\.  Background 

In  order  to  fulfill  its  resporsibilitie.s 
under  the  Federal  Energy 
Administration  Act  of  1974  (Pub.  L.  93- 
275)  and  the  Department  of  Energy 
(DOC)  Organization  Act  (Fuljlic  Law  9.5- 
91),  the  Energy  Information 
Adnnnistration  is  conductirv  a 
comprehensive  energy  dat-j  and 
information  program  to  collect, 
evaluate,  assemble,  and  analyze 
periodic  data  and  information  on  the 
domestic  uranium  industry  end 
tnonomic  and  statistical  iriformati'ja 
Tv-lated  to  the  adequacy  o?  dor.Mj.-.lic 
uranium  resources  and  production 
capability  to  meet  the  Niatioa's  near-  i^nd 
longer-term  future  needs.  Ttii? 
iiiformation  collec'ed  is  used  hv  th.-' 
Elntirgy  Information  Admini.-tfiMO.:  to 
fuifili  its  moniloring  end  dat.-i 
dissemination  fi)nctior,r.  as  n.  !i..i,iled  by 
the  Congress. 

Data  collected  on  the.se  fomi:,  provide 
a  compiehcnsive  statistical 
rh."racterizatioa4)f  Ibo  domes.; 
uranium  indusiry  in  these  ari.>  i:  •  (r^) 
Uranium  exploration,  minLK^,  rcsei-vcs. 


uranium  concentrate  production,  and 
employment  related  to  those  activities, 
and  (b)  uranium  marketing  activities, 
inventory  status,  imports  and  e.xports, 
enrichment  feed  deliveries,  purchases  of 
enrichment  services,  and  use  of 
unirradiated  uranium  in  new  fuel 
assemblies.  Published  data  from  these 
surveys  are  used  by  the  Congress, 
Federal  and  State  agencies,  the  uraraum 
and  electric-utihty  industries,  and  the 
general  public.  National  and  State  level 
data  are  published  in  the  EIA  reports 
"World  Nuclear  Capacity  and  Fuel 
Cycle  Requirements,"  "Uranium 
Purchases  Report."  "Uranium  InriLisfrv- 
Annual,"  and  the  "Annual  Energy 
Review." 

II.  Current  Actions 

Summary  of  Changes 

In  the  December  7,  1993,  Federal 
Register  notice  (53  FR  64399),  the  EIA 
proposed  that  1994  data  on  uranium 
contracts  (Item  1,  Schedule  B.  annual 
Form  EL\-858)  would  be  collected  on  a 
new  quarterly  survey  form.  Schedule  M 
Under  this  proposal  also,  the  collection 
of  1994  data  under  Schedule  A  and 
under  Items  2-7  of  Schedule  B,  Form 
EIA-858,  would  have  hi^en  done 
annually. 

After  review  of  comments  received  in 
response  to  the  Federal  Register  notice, 
the  EIA  has  decided  not  to  implement 
the  proposed  new  Schedule  M  for  1994. 
Instead,  the  technical  suggestions  for 
improving  the  Form  EIA-«58  survey 
provided  in  the  comments  will  be  used, 
where  applicable,  to  revise  the  annual 
Schedule  B  as  described  below. 

For  the  EIA-858  survey  for  1094,  the 
EIA  also  has  dropped  the  proposed  new 
criteria  that  would  have  c  xpaiided  the 
number  of  data  elements  that  would  be 
releasable.  The  "Previsions  for 
Confidentiality"  declaration  o%the  1994 
Form  EIA-858  will  .-einain  the  same  as 
it  was  on  the  199:^  Form  n!.\-858. 

In  the  Docemhor  7,  1<;"^3  Federal 
Register  notice,  tK(>  EIA  elso  proposed 
to  use  a  one-pagr"  survey.  Form  EIA- 
851,  to  collect  qii;.(!c-riy  data  on 
uranium  concentr^ti:  production  ftw 
1994.  The  EIA  hf=s  d,-Jded  not  fo 
pursue  nt  this  tim-  .mplemenl.-ition  of  a 
formal  survey  lonu  for  the  EIA-SSI 
coll<ictien.  In;t.»ad.  the  current  mode  of 
monthly  teporlinrj  of  uranium 
concentrate  production  data  through 
coUoctinn  of  internal  co.mpsny 
produi  tion  reports  and  phone  su.n-eys 
v.'ill  be  C'.inUnutd. "}  .Se  production  data 
collected  ur.der  the  El.-\-651  survey  vv.ll 
continue  to  be  treated  as  confidential. 
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Detailed  Description  q 

Form  EIA-858:  On  the 
EIA-858,  Schedule  B  dat 
been  reordered  (compare^  i 
Form  EIA-858)  as  descriqed 
following  table: 


anges 

1994  Form 
items  have 
with  the  1993 
in  the 


Numbering  of  Schecjule  B  Data 
Items,  Form  El  \-858 


19S3  (Cur-ent) 

1 

94  (Change) 

Item 
No. 

Item  title 

(ten- 
No. 

Item  title 

1 

Contract  

1 

Contract. 

2 

Inventories  .... 

2 

Inventories. 

3 

Inventory  pol- 

icy   

3 

Inventory  pol- 
icy. 

4 

Actual  enrich- 
ment feed 

aelivenes  ... 

4 

Unin'adiated 
new  assem- 
blies load- 
ed. 

5 

Projected  feed 

deliveries  ... 

5 

Actual  enrich- 
ment feed 
deliveries. 

6 

Unirradiated 
new  assenrv 

blies  loaded 

6 

Projected  feed 
deliveries. 

7 

Enrichment 

services 
purchased 

by  utilities  .. 

7 

Now  Item  I.J, 
under  "Con- 
tract". 

EIA-J58 


and 


w 


I  CO 

Pu-rh 


On  the  1993  Form 
column  above).  Items  1 
4)  will  be  modified  as  desi : 
Items  2.  3.  4  (now  Item  5) 
(now  Item  6)  of  Schedule 
continue  to  be  collected 
modifications.  Item  7.    En 
Services  Purchased  by  l.'ti 
1993  Schedule  Bwill'bei 
under  Item  1  .J.  "L'tilitv 
Enrichment  Services."  on 
Schedule^. 

For  Itt-m  1  (Contract  I 

Item  1  will  be  modified 
under  "a"  through  "h"  be 

a.  A  chpck  off  bo.x  will  1 
Item  l.B  to  identif\-  contra  : 
been  renegotiated  based  ur 
issuesV 

.  b.  Item  l.C  will  be  a  new 
collect  information  on  the 
delivery  arrangement  spec 
contract:  i  e.,  Whether  the 
classifies  the  reported  con 
a  "spilt,"  short-term,"  "niei 
of  a  "long-term  '  deliver}- 

c.  Item  l.D.  ""Transactior 
provide  separate  check  off 
indicate  whether  uranium 
were  sent  or  received  undt  r 
Exchange  transaction. 


58  (left-hand 
6  (now  Item 

ribed  below. 

and  Item  5 
will 

ihout 

ichment 

ities."  on  the 
rporated 
ases  of 

hf  1994 


s  explained 

)W: 

' added  to 

ts  that  have 

prire-related 


item  to 
erm-of- 
^wd  in  a 
espondent 
1  ract  as  having 

ium-term." 

riod. 

Type."  will 
loxes  to 
Tiatorials 

an 


I<? 


d.  Item  l.E  will  display  a  listing  of 
applicable  country  identification  codes 
from  which  respondents  can  choose  to 
report  the  country  or  countries  of  origin 
and/or  destination  for  deliveries  of 
natural  uranium  and  the  country  of 
enrichment  services  for  enriched 
uranium.  An  "Other"  space  will  be 
provided  for  respondents  to  write  in  a 
country  name  and  its  identification  code 
not  listed  under  item  I.E. 

e.  Item  l.F  will  be  designed  to  collect 
data  on  individual  quantities  of 
delivered  uranium  and  the  type  of 
material  delivered,  its  price,  delivery 
date  (DD/MM),  whether  the  material 
was  imported  or  exported,  and  country 
of  origin.  For  deliveries  of  enriched 
uranium  product  (EL;P).  the  quantity 
will  be  reported  as  kilograms  of 
uranium  (KgU).  The  transaction  tails 
assay,  the  product  assay,  and  the  feed 
assay  also  will  be  reported  to  allow  the 
EIA  to  calculate  the  natural  uranium 
feed  component  quantity  as  equivalent 
UiOr  for  each  delivered  quantitv.  For 
EUP,  the  country  of  enrichment  will  be 
reported  instead  of  the  country  of 
uranium  origin.  For  deliveries  of  both 
natural  uranium  and  EL'P,  forecast  for 
firm  and  opdonal  deliveries  will  be 
requested  for  a  five-year  forward  period. 

(.  Reporting  the  contract  pricing 
mechanism  under  Item  1  H  will  be 
simplified  to:  (a)  Request  respondents  to 
report  whether  a  pricing  arrangement 
under  a  market-price  related  contract 
specifies  a  "Ooor  price"  or  a  "no  floor 
price";  (b)  add  a  check  off  box  to 
capture  "spot-market  price"  pricing 
arrangements;  and  (c)  allow  pricing 
arrangements  other  than  for  "'market- 
price  related"  and  "contract  price"  to  be 
reported  as  "0:her"  and  briefly 
described  in  the  space  provided. 

g.  Under  Item  l.I,  respondents  -.viil  be 
reques*led  to  briefly  describe  the  options 
that  are  allowed  under  the  contract  for 
the  seller  and 'or  the  buyer  (pu-f-chaser). 

h.  Utility  purchases  of  enrirhnient 
services  (formerly  Item  7  of  Sthedule  B) 
will  be  reported  under  Item  l.J  in  order 
to  collect  the  reporting  of  all  utility 
c  ontracting  activities  under  Item  l".  This 
new  format  will  permit  the  respondent 
tu  report  individual  quantities  of 
separative  work  units  (SWU)  purchased 
by  a  utility  by  the  date  of  delivery, 
seller's  name,  and  the  country  of 
enrichment  origin. 

For  Itt'iii  6  (Unirradiated  Xew  Fuel 
Assemblies  Loaded  into  the  Reactorj 

The  data  element  title  will  be  changed 
to  m.ake  clear  the  data  being  requested, 
which  is  the  quantity  of  uranium  used 
in  unirradiated,  new  fuel  assemblies 
loaded  into  a  reactor(s)  during  the 
survey  year. 


III.  Request  for  Comments 

Prospective  respondents  and  other 
interested  parties  should  comment  on 
these  proposed  changes.  The  following 
general  guidelines  are  provided  to  assist 
in  the  preparation  of  responses. 

As  a  potential  respondent: 

A.  Are  the  instructions  and 
definitions  clear  and  sufficient?  If  not, 
which  instructions  require  clarification? 

B.  Can  the  data  be  submitted  using  the 
definitions  provided  in  the  instructions? 

C.  Can  data  be  submitted  in 
accordance  with  the  response  period 
specified  in  the  instructions? 

D.  "Will  the  estimated  burden  of 
reporting  for  the  Form  EIA-858  survey, 
currently  25  hours  per  response,  be 
reduced  or  increased  due  to  the 
proposed  form  changes. 

E.  Will  the  estimated  cost  of 
completing  the  form,  including  the 
direct  and  indirect  costs  associated  with 
the  data  collection,  be  reduced  or 
increased  as  a  result  of  these  changes? 
Direct  costs  should  include  all  costs, 
such  as  administrative  costs,  directly 
attributable  to  providing  the  requested 
information. 

F.  How  can  the  revised  Form  EIA- 
858,  Schedules  A  and  B,  be  improved :" 

G.  Do  you  know  of  another  Federal, 
State,  or  local  agency  that  coUetts 
similar  data?  If  so,  specify  the  agency, 
the  data  e!ement(s),  and  the  means  of 
collection. 

H.  What  definitions  does  your 
company  use  for:  spot,  short-term, 
medium-term,  and/or  long-term 
contracts? 

As  a  potential  data  user: 

A.  Will  these  changes  iiiipro\e  thf 
usefulness  of  the  data? 

B.  Can  you  use  data  at  the  levels  of 
detail  indicated  on  the  Form  ElA-BSB-" 

C.  For  what  purposes  do  you  use  the 
data?  Please  be  sjiecific. 

D.  Hew  could  the  form  be  improved 
to  better  meet  your  specific  needs? 

E.  Are  there  alternate  sources  of  data 
and  do  you  use  them?  What  are  their 
doficien!:ies  and/or  strengths 

F.  Whtit  data  should  be  published  that 
are  not  now  being  published?  Please 
specifically  address  any  data 
pubiicatitm  i.ssues  as  they  might  relate 
to  changes  in  the  survey  form  and  'or  the 
data  collected. 

1  he  El.A  also  is  interested  in  receiving 
comments  from  persons  .-t^garding  their 
views  on  the  need  for  the  information 
contained  in  the  survey  Form  EIA-85(i. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and.'or 
included  in  the  request  for  OMB 
approval  of  these  forms  changes.  The 
comments  also  will  become  a  matter  of 
public  record. 
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Statutory  Authority 

Sections  5(a),  5(b),  13(b),  and  52  of  Public 
Laxv  93-275,  Federal  Energy  Administration 
Act  of  1974,  15  U  S.C.  764(a),  764(b),  772(b). 
790a.  and  section  205.  Pubbc  Law  95-91. 
Department  of  Energy  Organization  Ai  t.  42 
I'. S.C.  7135. 

Is.SLied  in  VVashingtcn,  DC,  May  25.  1994 
John  Gross. 

Acting  Dirartor,  Office  of  Statistical 
Standards,  Energy  Information- 
Admmistiation. 

|FR  Doc.  94-13689  Filed  5-3-94:  fi  45  ;:;n; 
BXUNG  CCO€  W50-<I1-P 


Federal  Energy  Regulatory 
Commis.sion 

[Dockfet  No.  ER34-289-000,  et  al  ] 

Midwest  Fewer  Systems  Inc.,  et  al.; 
Electr  .  -.,^'6  3nd  Corporate  Regulation 
Filings 

Take  notice  that  the  follov.ing  filing.s 
have  been  .made  with  the  Conmiission: 


1.  Midwest  Power  Systems.  Inc. 

[Drx-kel  No.  ER94-289-O00I 

Take  notice  that  on  May  23, 1994, 
Midwest  Power  Systems  inc.  (MPSl) 
tendered  for  filing  Amendment  No.  3  to 
the  filing  of  a  Peaking  Capacity  Sales 
Agreement  (Agreement)  dated  June  6, 
1991.  between  Corn  Belt  Power 
Cooperative  (Corn  Belt)  and  Iowa  Public 
Service  Company,  n/k/a  MPSl.  ThiS 
Af,reements  principle  purpose  is  to 
establish  terms  for  MPSl  to  purr  base 
c!apacity  and  energy  fro.m  Ccm  Belt  from 
June  1,  19&4.  through  Septr.riber  .30. 
2000.  Paragraph  12  of  the  Agreement 
allows  for  MPSl  to  set  capacity  and 
energy  to  Corn  Belt,  at  Corn  Belt's  sole 
option,  in  the  mor.ths  of  October  and 
Nuvember  to  each  respective  year. 

Amendment  No.  3  contains  additional 
sjppnrt  data  and  information. 

MPSl  requests  a  waiver  of  §  35.3  of 
the  commission's  r^gulati;     -.    o  that  the 
Peaking  Capacity  Sales  Agreement  be 
approved  effective  June  l"  1994. 
Midwest  Power  respectfully  .••equests  an 
abbrevi..>ted  notice  of  filing  of 
approximately  ten  days.  . 


MPSl  states  that  copies  of  this  filing 
were  served  on  Corn  Bell  ai;d  the  Iowa 
I'tilitiesBoard. 

Comment  date:  June  7  1094,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  cf  this  notice 

2.  Consolidated  Edison  Compdnv  of 
New  York,  Inc. 

IDurkt-l  .\os.  LR94-12n-()(K).  hKq4-;:i-- 
(«fO.  ER94- 12 15-^)00.  r:;.^';4-121ir-O00. 

HR-)4- 12 17-000.  EiJ'»4-:^':ii-f)no  f  r,j- 

l^TV-OI,-*).  ;iiid  ER04-1220-.'::fll 

Take  notice  that  on  M.iy  23,  1<>«>4 
Consolidated  Edison  Compji'iy  o!  NV\v 
York,  Inc.  (Con  Edihcnj  tendered  for 
filing  a  letter  requesting  a  waiver  of  »ht 
hO  day  prior  notif  o  n'qi-iremnjt  for  the 
.'.hove-listed  dockets  and  an  un;endnH'::f 
to  four  of  the  above-listed  dc-civets 
{F.R04-1213-000.  ER;)4-1214-tVjn. 
ER"4-1 21 7-000.  anti  ER94-122{MiGl>i 
The  initial  filings  piovjdcd  for  ?.n 
inr:redse  in  the  monthly  charge  for  ihir 
Ironsmission  oi  power  .md  e.nerijy 
p!;rsuant  to  the  foilowing  Hate 
.*«(  ht'dules: 


Docket  \o. 


ER94--' 
ERS4-1 
ER94--; 
ER94-1 
ER9-3-1 
rP94-1 
ER94-1 
ER94-1 


:  13-000 
".■i-rioo 

2i5-&G0 
216-000 
21 7-000 
218-000 
219-000 
220-000 


Rate 

schedule 


eo 

78 
102 
117 

81 
105 

94 

66 


Pe'son  receiving  service 


Power  Aijtnority  of  t(ie  State  of  New  York  ("Power  /*utnor.-y  •).Broo*'haven) 

Power  Auttiority  (LI  MDAs). 

Power  Auttiority  (EDP). 

Long  Island  Lighting  Company  (LILCO)  (Y-50). 

Power  Authonty  (LI  Municipa's). 

Orar.ge  &  Rockland  Utilities,  Inc.  ("O&R"). 

LILCO  (3ilboal). 

Power  Ajthonty  (Grumnar,). 


Con  Edison  states  that  a  copy  of  this 
filing  has  been  served  by  mail  upon  the 
Authority,  LILCO.  O&R,' and  the  Villages 
of  Freeport.  Greenport.  and  Rockville 
Centre. 

Comment  date:  June  10,  1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  New  England  Power  Company 

IDockut  No.  ER94-1275-0OOJ' 

Take  notice  that  on  May  19,  1994. 
New  England  Power  Company  (NEP), 
tendered  for  filing  a  revised  service 
agreement  under  NEP's  FERC  Electric 
Tariff  Original  Volume  No.  4.  The 
revision  would  permit  the  addition  of  a 
delivery  point  for  service  to  the  West 
Boylston  (Mass.)  Municipal  Lighting 
Plant. 

Comment  date:  June  10.  1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


4.  The  Montana  Power  Companv 

lOotke!  N'o.  ER94-1 285-0001 

Take  notice  that  on  May  20,  1994,  "Fhe 
Montana  Power  Company  (Monlan.-^). 
tendered  for  filing  with  the  Federal 
Energy  Regulatory  Commission 
pursuant  to  18  CFR  35.13  a  supplement 
to  Rate  Schedule  FERC  No.  188  (a 
Transmission  Agreement  between  The 
Montana  Power  Company  and  Puget 
Sound  Power  &  Light  Companv.  dated 
July  30.  1971).  Montana  requests  that 
the  Commission  grant  a  waiver  of  the 
60-day  prior  notice  requirem.ent 
pursuant  to  18  CFR  35.11. 

Comment  date:  June  10,  1994.  in 
accordance  with  Standard  Paragraph  E 
al  the  end  of  this  notice. 

5.  Western  Resources,  Inc. 

(Docket  No.  ER94-1 286-000] 

Take  notice  that  on  May  20,  1994. 
Western  Resources.  Inc.  (Western 
Resources)  tendered  for  filing 
Transmission  Service  Agreements 
(Agreements)  between  Western 
Resources  and  each  of  the  following 


Kansas  cities:  Fredonia.  Mulvune. 
N»!f»desha  and  Winfield.  Under  the 
.Agreements,  W.-stern  Resources  will 
make  transmission  sen  ice  available  for 
the  delivery  of  power  and  energy  to 
each  of  the  cities.  This  scr\  ice  will  be 
subject  to  the  tenns  and  conditions  in 
.Service  Schedule  FT  (Firm  Wholesale 
Transmission  Service)  in  Western 
Resources'  FERC  Electric  Tariff,  Volume 
No.  1.  filed  March  31,  1994.  This  filing 
is  proposed  to  become  effective  June  1. 
1994. 

Copies  of  this  filing  were  served  upon 
Fredonia,  Mulvane.  Neodesha,  Winfield 
and  the  Kansas  Corporation 
Commission. 

Comment  date:  June  10,  1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Western  Regional  Transmission 
Association 

IDockel  No.  ER94-1 288-000) 

Take  notice  that  on  May  20.  1994. 
PacifiCorp.  the  California  Municipal 
Utilities  Association  and  the 
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Independent  Energy 
for  filing  in  accordance 
35.13  of  the  Commission 
Regulalions.  a  Governi 
behalf  of  the  Western  Rej 
Transmission  Associatio 
Comment  date:  June  1( 
accordance  with  Standar  1 
at  the  end  of  this  notice 


Pro(Jucers  tendered 

ith  18CFR 

s  Rules  and 

ng  Agreement  on 


t3 

Ret 


)irisc 


7.  Raybum  Country  Electric 
Cooperative,  Inc. 

ilJocket  No.  ER94-129O-0OC 

Take  notice  that  on  Ma 
Raybum  Country  Electric 
Inc.  (Rayburn  Electric), 
filing  proposed  changes 
Electric  Service  Tariff. 
WP-S.  Raybum  Electric 
replace  its  current  Rate  Sthed 
S  with  a  new  Rate  Sched 
the  purpose  of  implemen 
system-wide  rate  for  sale; 
members,  both  under  the 
the  FERC  and  the  Public 
Commission  of  Texas  (PI 
proposed  rate  changes  ar( 
increase  revenues  from 
sales  and  service  by  $413 
percent)  from  the  existing 
decrease  revenues  by  S7 
percent)  from  the  existing 
based  upon  the  12  month 
December  31.  1994 

The  purpose  of  the  pro  josed 
change  is  to  permit  Raybi  m 
charge  a  common,  blende  d 
service  to  all  of  its  distrib .it 
members,  thereby  avoidii  g 
of  rates  and  spreading  sa> 
from  a  transaction  with 
Southwestern  Electric  Po 
among  all  of  its  members, 

Copies  of  the  filing  wei  a 
Raybum  Electric 's  custoi^ers 
PUCT. 

Comment  date:  June  1 
accordance  with  Standarc 
at  the  end  of  this  notice 


IC, 


8.  Long  Island  Lighting  C  3mpany 

IDocket  No.  ER94-1291-O0O 
Take  notice  that  on  Ma  ' 

Long  Island  Lighting  Con  p 

tendered  for  filing  a  1994 

Banking  Agreement  betw 

New  York  Power  Author 

a  Summer  1994  Operatin 

between  LILCO  and  the 

Rockville  Centre  (Rockvi 
The  two  agreements  fadil 

delivery  of  up  to  26  mega  ,v 

power  to  Rockville  Centr( 

1994  Summer  period  (Ma,' 

October  31.  1994).  LILCO 


'  K.  .burn  Electric  filed  the  sar  e  Rate  Schedule 
Ui'-;  with  the  Public  Utility  Cofimission  of  Texas 
<  n  Mdv  16.  1994 


ional 

1994,  in 
Paragraph  E 


•  20. 1994. 
Cooperative, 
tendered  for 

its  FERC 

e  Schedule 
J  roposes  to 
uleWP- 

le  \VP-2  for 
ing  a  uniform, 

to  its 

jurisdiction  of 
Jtilitv 
CT).''The 

projected  to 

dictional 
672  (or  3.18 

FERC  rate  and 
23  (or  0.01 

PUCT  rate 
period  ending 

rate 
Electric  to 
rate  for 
ion 

a  disparity 
ings  resulting 
tHe 
ver  Company 

served  upon 
and  the 


1994.  in 
Paragraph  E 


23, 1994, 

any  (LILCO). 
Summer 
len  LILCO  and 
y  (NYPA)  and 

Agreement 
of 
Centre). 

itate  the 

atts  of  NYPA 

during  the 

1.  1994  to 
has  requested 


Village  I 
le 


an  effective  date  of  May  1,  1994.  or, 
ahernatively.  an  effective  date  as  of  one 
day  after  the  date  of  its  filing  of  the  two 
agreements  with  the  Commission. 
LILCO  also  requests  that  the  agreements 
be  permitted  to  terminate  as  of  October 
31.1904. 

Copies  of  this  filing  have  been  served 
by  LILCO  on  N\TA,  Rockville  Centre, 
and  the  New  York  State  Public  Ser\ice 
Commission. 

Comment  date:  June  10,  1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Orange  and  Rockland  Utilities,  Inc. 

IDocket  No.  ER94-1 292-000] 

Take  notice  that  on  May  23,  1994, 
Orange  and  Rockland  Utilities,  Inc.. 
(Orange  and  Rockland)  tendered  for 
filing  pursuant  to  the  Federal  Energy 
Regulatory  Commission's  order  issued 
Januarv-  15,  1988.  in  Docket  No.  ER88- 
112-000.  an  e.xecuted  Service 
Agreement  between  Orange  and   . 
Rockland  and  Guild  Molders,  Inc. 

Comment  date:  June  10,  1994.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


Enron  Power  Marketing.  Inc.  and 
Electric  Clearinghouse.  Inc.  Copies  of 
the  filing  have  been  served  on  the 
parties  included  in  the  distribution  list 
defined  in  the  filing  letter. 

Comment  dote;  June  10,  1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  The  Montana  Power  Company 

[Docket  No.  ER94-1 296-000] 

Take  notice  that  on  May  24,  1994,  The 
Montana  Power  Company  .(Montana), 
tendered  for  filing  with  the  Federal 
Energy  Regulatory  Commission 
pursuant  to  18  CFR  35.13,  a  Form  of 
Ser\'ice  Agreement  with  Rainbow 
Energy  Marketing  Corporation 
(Rainbow)  under  FERC  Electric  Tariff, 
Second  Revised  Volume  No.  1  (M-1 
Tariff),  as  well  as  a  revised  Index  of 
Purchasers  under  said  Tariff  and  a 
Certificate  of  Concurrence  from 
Rainbow. 

A  copy  of  the  filing  was  served  upon 
Rainbow. 

Comment  date:  June  10,  1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


10.  Orange  and  Rockland  Utilities,  Inc.      14.  Black  Creek  Hydro,  Inc. 


(Docket  No.  ER94-1 293-000) 

Take  notice  that  on  May  23,  1994. 
Orange  and  Rockland  Utilities.  Inc. 
(Orange  and  Rockland),  tendered  for 
filing  pursuant  to  the  Federal  Energy 
Regulator^'  Commission's  order  issued 
January  15,  1988.  in  Docket  No.  ER88- 
112-000,  an  executed  Service 
Agreement  between  Orange  and 
Rockland  and  Becton  Dickinson. 

Comment  date:  June  10.  1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Public  Service  Electric  and  Gas 
Company 

IDocket  No.  ER94-1 294-000) 

Take  notice  that  on  May  23.  1994. 
Public  Service  Electric  and  Qas 
Company  (PSE&G).  tendered  for  filing 
an  initial  Rate  Schedule  to  provide  fully 
interruptible  transmission  service  to  for 
deliveries  of  non-firm  wholesale 
electrical  power  and  associated  energy 
output  utilizing  the  PSE&G  bulk  power 
transmission  system. 

Comment  date:  June  10.  1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Portland  General  Electric  Company 

IDocket  No.  ER94-1 295-000) 

Take  notice  that  on  May  24,  1994, 
Portla.ad  General  Electric  Company 
(PGE),  tendered  for  filing  service 
agreements  under  FERC  Electric  Tariff, 
Original  Volume  No.  1  (PGE-1)  with 


IDocket  No.  ER94-1297-000] 

Take  notice  that  on  May  24,  1994, 
Black  Creek  Hydro,  Inc.  (Black  Creek), 
tendered  for  filing  its  proposed  initial 
Rate  Schedule  FERC  No.  1. 

The  proposed  initial  Rate  Schedule 
No.  1  would  allow  Black  Creek  to  charge 
non-cost-based  negotiated  rates  for  sales 
of  power  from  its  Black  Creek 
hydroelectric  facility  located  in  King 
County,  Washington. 

Comment  date:  June  10,  1994.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15,  Florida  Power  &  Light  Company 

IDocket  No.  ER94-1 298-000] 

Take  notice  that  on  May  24, 1994, 
Florida  Power  &  Light  Company  (FPL) 
filed  with  the  Commission  the  Specified 
Transmission  Facilities  Modification 
Agreement  between  Florida  Power  & 
Light  Company  and  Seminole  Electric 
Cooperative.  Inc.  (SEC)  (the  Agreement). 
FPL  states  that  the  Agreement  provides 
the  terms  and  conditions  applicable  to 
the  modification  of  certain  FPL 
transmission  facilities  necessary  for  SEC 
to  assume  a  direct  service  obligation  at 
those  delivery  points.  In  addition,  FPL 
seeks  to  modify  one  attachment  and 
terminate  three  exhibits  applicable  to 
those  delivery  points  which  are  attached 
to  and  part  of  the  Aggregate  Billing 
Partial  Requirements  Service  Agreement 
between  Florida  Power  &  Light 
Company  and  Seminole  Electric 
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Cooperative,  Inc.  FPL  requests  that  the 
Agreement  and  the  terminations  become 
effective  on  May  25,  1994. 

Comment  date:  ]\ine  10,  1994.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  Central  Hudson  Gas  &  Electric 
Corporation 

iDocket  N'o.  ER94-1 299-000; 

Take  notice  that  on  May  20,  1994, 
Central  Hudson  Gas  and  Electric 
Corporation  (Central  Hudson),  tendered 
for  filing  its  development  of  actual  costs 
for  1992  and  1993  related  to  substation 
service  provided  to  Consolidated  Edison 
Company  of  New  York,  Inc.  (Con 
Edison)  in  accordance  vviih  the 
provisions  of  its  Rate  Schedule  FERC 
No.  4,3. 

Central  Hudson  indicates  that  the 
actual  cost  amoujited  to  S247.568  for 
1992  and  S239.490  for  1993;  1993's 
actual  cost  will  be  the  basis  on  which 
estimated  charges  for  1994  will  be 
billed. 

Central  Hudson  requests  waiver  on 
the  notice  requirements  set  forth  in  18 
CFR  35.11  of  the  Regulations  to  permit 
charges  to  become  effective  January  1. 
1994.  as  agreed  by  the  parties. 

Central  Hudson  states  that  a  copy  of 
its  filing  was  served  on  Con  Edison  and 
the  State  of  New  York  Public  Service 
Commission. 

Comment  date:  June  10.  1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  Northwestern  Public  Service 
Company 

IDocket  .\o.  ES94-28-00n! 

Take  notice  that  on  May  20,  1994. 
Northw>^stern  Public  Service  Company 
filed  an  application  under  section  204  of 
the  Federal  Power  .^ct  seeking 
authorization  to  issue  not  more  thaji  S25 
million  of  shcrt-terr.i  debt  securities 
from  time  to  time  over  a  two-vear  period 
immediately  following  the  date  of  the 
Commission's  approval  of  the 
application. 

Comment  dote:  June  20,  1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

18.  Temple-Inland  Forest  Products 
Corporation 

jDotke!  No  QF8-»-.T89-O0li 

On  May  20,  1994,  Temple-Inland 
Forest  Products  Corporation  rendered 
UjT  filing  a  supplement  to  its  filing  in 
this  docket. 

The  supplement  pertains  to  the 
ownership  structure  and  technical 
aspects  of  the  facility.  .\o  determination 
has  been  made  that  the  submittal 
constitutes  a  complete  filing. 


The  prior  notice  of  application  for 
recertification  of  a  qualifying  facility 
published  in  59  Federal  Register  14.157 
(1994)  on  March  25.  1994,  was 
erroneously  issued  under  Docket  No. 
QF94-76-000.  The  correct  designation 
should  have  been  Docket  No.  QF84- 
389-001. 

Comment  date:]une  13.  1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Kegulatorv  Commission. 
825  North  Capitol  Street,  NE..    ' 
Washington,  DC  20426,  in  accordance 
with  Rules  211  and  £14  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  18  CFR 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  the 
comment  date.  Protests  vvill  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  O.  Cashell. 
Spcretan: 

IFR  Doc.  94-13619  Filed  0-3-94;  84.=,  i,r:il 
BILLING  CODE  6717-01-P 


[Project  No.  349-029] 

Alabama  Power  Co.;  Availability  of 
Environmental  Assessment 

May  31.  l-}94. 

In  accordance  with  the  National 
Environmental  Poficy  Act  of  1969  and 
the  Federal  Energy  Regulatory 
Commission's  (Commissions) 
regulations,  18  CFR  part  380  (Order  48{>. 
52  FR  47897).  the  Office  of  Hydropower 
Licensing  has  revised  the  application  for 
Martin  Dam  Project,  located  on  the 
Tallapoosa  River,  in  Elmore.  Coosa,  and 
Tallapoosa  Counties,  Alabama,  and  has 
prepared  an  Environmejital  As.'-essnient 
(EA)  of  the  proposed  revised  rei  reafion 
plan.  The  Commission  staff  concluded 
that  approval  of  the  application  for  the 
revised  recreation  plan,  would  not 
{ onstitute  a  major  Federal  action 
significantly  affecting  the  quality  of  the 
human  environm.ent. 

Copies  of  the  EA  are  available  lor 
review  in  the  Public  Reference  Brar,rh, 
room  3104.  of  the  Commissions  offices 
at  941  .North  Capitol  Street.  NE.. 
Washington,  DC  20426 


Please  submit  any  comments  witfu.'i 
30  days  fiom  the  date  of  this  notii  e  An\ 
comments,  conclusions,  or 
recommendations  that  di-aw  upon 
studies,  reports,  or  other  working  p.i ;:>:!, 
of  substance  should  be  supported  bv 
appropriate  documentation. 

Comments  should  be  addressed  to 
LuisD.  Casliell.  Secretary.  Federal 
Energy  Regulatory  Commis'ion.  825 
North  Capitol  Street,  NE..  Washington. 
DC  20426.  Please  affix  Project  No  34'-- 
029  to  all  comments.  For  hmher 
information,  please  contact  Dan  Ua-.t;- 
at  (202)  ill 9-2660. 
Lois  D.  Cashell, 
Spcretan: 

IFR  Doc.  94-13613  Filed  6-2-94:  ft  4S  ,  -r.i 
BILLING  CODE  6717-01-M 


[Project  N«.  11264) 

Turbine  Industries,  Inc.;  Availability  of 
Final  Environmental  Assessment 

.May  31,  1994. 

In  accordance  with  the  \atio.nal 
Environmental  Policy  Ad  of  1969  .-.nd 
the  Federal  Energy  Regulatory 
Commissions  (Commission's) 
regulations.  18  CFR  part  380  {Orr.rr  Nr. 
486,  52  FR  47897).  the  Office  of 
Hydropower  Licensing  has  rev!ev\« -d  ih,. 
application  for  minor  license  for  the 
proposed  Coolemee  Hydroelei  trie 
Project  located  on  the  South  Yadkin 
River  in  the  Town  of  Coolemee,  Dav.c 
County.  North  Carolina,  and  has 
prepared  a  Final  Environmental 
Assessment  (FE.A)  for  the  proposed 
project.  In  the  FEA,  the  Comm;^s^oJ■.  i. 
staff  has  analyzed  the  potr  ntial 
environmental  impacts  of  the  propi-M-d 
project  and  has  concluded  thai  appruv.,) 
of  the  proposed  project,  with 
appropriate  mitigative  me.is-.ir*  >•.  ui  ..id 
not  constitute  a  major  fedr lal  m  ;>nn 
significantly  affecting  the  quality  nf  th'- 
human  environment. 

Copies  of  the  FEA  are  ava.lab!*  (or 
review  in  the  Public  Reference  B.'.-;r.th. 
room  3104.  of  the  ComuiLssion  s  i:f',i  i-^ 
at  941  North  Capito!  .Street.  NE  . 
Washington.  DC  20426. 
Lois  D.  Cashell. 
SifTf-torv. 
[FR  Dor.  94-1.3012  Fill  d  (.-.t-'M  HA-  . 

BILLING  CODE  6717-01-*! 


[Docket  No.  CP94-57&-000) 

Equitrans,  Inc.;  Request  Under  Blanket 
Authorization 

MriV  31,  I'I'M. 

Take  notice  that  on  May  26.  l«»'«4 
Equitrans,  Inc.  (Equitrans).  3.*>0i)  Park 
Lane.  Pittsburgh.  Penns\lvi:n,a  'iriZT'<. 
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filed  in  Docket  No. 
request  pursuant  to  §§  1 
157.212  of  the  Com 
Regulations  under  the  Ni 
(18  CFR  157.205,  157.21: 
authorization  to  install  a 
under  Equitrans'  blanket 
issued  in  Docket  No 
transferred  to  Equitrans  : 
CF86-676-000  pursuant 
the  Natural  Gas  Act.  all  z 
forth  ir.  'hs  reauest  that  ; 


CP94  -570-000  a 


missi  3n 


CPf  3 


the  Commission  and  op 


7.205  and 

s 

tural  Gas  Act 
)for 

delivery  tap 
certificate 

508-000  and 
1  Dccket  No. 
o  section  7  of 
i  more  fullv  set 

on  file  with 

to  public 


e  1 


inspection. 

Equiirans  proposes  to 
deli\C'f-y  tap  in  the  dry  o 
I'unn^ylvjnia  to  provide 
transportation  ser.'ice  to 
Con'pany,  a  division  of 
Resources,  Inc.  (Equi'abl 


projects  the  quantity  of  g: 
delivered  through  th'e  di- 
he  approximately  1  Mcf  cti 
Equitrans  states  it  will  cr. 
the  appiicabic:  transpcnu 
contained  in  Equitrans' t; 
with  and  approved  bv  ih( 

Equitrans  further  s»;-tos 
per  day  of  peak  ser\-ice  u 
Equitrans'  p«:.k  d.^y  and  ' 
()elivei"'>;.  Eauitrans  also 
has  sjtfic.(?!i*  cap~citv  n 
tl'.o  dr  livenes  v  ithout  det 
nt.her  cui'i  jfners. 

Any  person  or  tLe  Com 
niHY.  ;vr*hin  45  dnvs  after 
the  'nsti^it  notice  by  'he 
file  pursiv.nt  to  Rule  214 
Comniissicn's  Procedural 
385.214)  a  motion  to  ink- 
of  intervention  and  purs;: 
Sj  157.20."  cf  tne  Requi-t.r 
Natural  Gas  Act  (ik  CFR  1 
protest  '.o  th€  reo'jr'ft.  If  n 
filed  Within  the  t;me  .j!1 
the  uroposfid  ac'ivity  shul 
be  authc-iz*  d  tft'ecUve  \u. 
tinie  alitiwud  for  idling  a  d 
proiest  is  hied  and  not  wi 
within  30  days  after  li.e  t: 
for  'iiino  i  ptoc^st,  thf-  ins 
shall  Le  treated  as  an  appl 
authorization  pursuant  t) 
theN-i'uraiCub  Act. 
LoisD.  CasheJl, 
.S'«c/r.*'.A. 
IFRn^t   04-13614  File'!  IV:1 

BlLUfJG  CCCE  8717-0'-M 


1  istall  onu 
Coal  Center. 

-J  3 

iquitable  Gas 
E  ]uitab!e 
£quitrans 
s  to  be 
very  tap  wil! 
a  peak  day. 
L.t-ge  Equitable 
tn  rate 
■iff  on  file 
C.>mrnission. 
that  the  1  Nfcf 
1!  not  in-.pac» 
".nuFil 
itates  tba*  it 


[Docket  No.  GT94-3&-000] 

TransccntirentaJ  Gas  Pip 
Report  of  Refunds 

Take  notice  that  on  May 
Transcontinental  Gas  Pipe 
Corporation  (Transco)  tenc  ered 
filing  with  the  Federal  En^^gy 


imeta  to  its 

liss' on's  s.liff 
i.suance  of 
f.  remission, 
fthe 

Rules  (18  CFR 
f  /ene  or  notice 
irit  to 

IS  un.ler  th'- 
57.2(.'5)  a 
!  pretest  is 
ed  thors-^^or. 
bR  deemed  tu 
diiv  after  th" 
ote-c.  If  a 
h;l-.';'.vn 

z  fcilovv-?d 
.yit  .-'.jqaest 
r.aticn  for 

>eC-!On  "  -.1 


04;  8.i.=>  pjlll 


J  Line  Corp.; 

2,  1994, 
Line 
for 


Regulatory  Commission  (Commission) 
its  Report  of  Refunds  in  accordance 
with  section  4  of  Transco's  Rate 
Schedule  LSS  showing  refunds  made  to 
its  LSS  customers  resulting  from  the 
Commission's  order  issued  December 
30,  1993.  in  National  Fuel's  Docket  Ncs. 
RF92-73-000  and  RS92-21-000,  et  al. 

TiHnsco  stares  tliat  on  April  25, 1994, 
it  refunded  519.027.64,  including 
interest,  to  its  LSS  customers  foAhe 
referenced  National  Fuel  refund  for  the 
period  August  1. 1993  through 
.November  30,  1993. 

Any  person  desiring  to  be  heard  cr  to 
pretest  said  fi'ir.g  should  file  a  motion 
to  irtarvene  •;-  orotest  with  the  Federal 
Energy  Rc';4u;a'.  ry  Ccm-issior'.  825 
Nonh  Capit.o:  Street.  NE..  Washington. 
DC  20426,  in  accordance  v.irh  rules  211 
and  214  of  th^  Commission's  Ru'es  of 
Practitje  and  Procedure  (18  CFR  385.211 
or  383.214).  All  .such  motions  cr 
pretests  should  ha  filed  on  or  before 
June  ii.  1994.  Protests  wiil  be 
considered  by  the  Commission  in 
determining  the  appropriate  a-j'Inn  to  bf; 
takeii.  but  will  not  ser.e  to  make  the 
protestants  parties  to  the  proceeding. 
Any  :;  '.-son  wishing  to  becora-  ^  partv 
niu.?*  uie  a  ru-.'i'n  to  intarvene-.  Copies 
of  this  filing  a:y  on  file  with  the 
Ccr;'.ruIs.sion  and  are  available  t-.r  public 
inspc/.tion. 
LoisD.  Cashoil, 
SfcrrUiry: 
(FR  D'^r.  94-rf  ir,  FHed  6-3-04;  M  43  urr.] 

B\lL:ur,  CODE  6717-01-*! 


[Docket  No.  G'o^-ag-OO":] 

Trar's.-^ontJne.-^tal  Gas  F:pe  Line  Corp.; 
Report  of  Re- jnds 

Mnv  "•  i .  i<)&4. 

Take  notice  that  on  Mav  2,  1994. 
Trr'.T^cuntir.'-al  Gas  Pipe  Linf- 
Corpci.-ation  (Transco)  t.^ndored  for 
filinp  with  tfi^i  Federal  Energy 
Regulatory  Commission  (CGrnmission) 
its  Report  of  Refunds  in  arcor'i;':';re 
with  section  4  of  Trani.ro's  Rate 
Si.hc.!ule  SS-^  shcwi.^g  '.-efunds  made 
to  its  SS-2  cu>?oir.er^  resulting  from  the 
Commission's  orde-r  is;saed  December 
30,  l-.'OS,  in  National  Fuel's  Dccket  Nos. 
R}'92-73-000  and  RS62  -21-COO.  et  al. 

Tr-^nsco  states  that  on  April  25, 1994. 
it  refunded  S32.843.71.  including 
interest,  to  its  SS-2  customers  for  the 
referenced  National  Fuel  refund  for  the 
period  August  1,  1993  through 
November  30,  1993. 

Any  person  desirini;  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington. 


DC  20426,  in  accordance  v/ith  rales  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.2 11 
or  385.214).  Ail  such  motions  or 
protests  should  be  filed  on  or  before 
June  14,  1994.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  sene  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  foi:  public 
inspection. 
LoisD.  Ca.she)l, 
Secre.'.7'%-. 
IFR  Dot:.  94-13fil.-5  Filed  h-:--i-.  H.<t5  Am\ 

BILLING  CODE  6717  01-M 


[Docket  No.  GTS  ;-37-O00] 

Transcontinenta;  Gas  Plf.e  Line 
Corpcation;  Report  of  F-?funds 

.May  .n.  1904. 

Tak-^;  notice  that  on  May  2,  iCG4, 
TranTfmtinental  Gas  Pipe  Line 
Curpn.cition  (Transco)  tt.r.dered  for 
filing  wi'h  the  Federal  Liierey     ■ 
Flegui.i'ury  Co:  ;:nission  (Comrni.ssion) 
its  Report  of  Refunds  in  accordance 
with  §  S.Ol  (i)  of  Tr.,nM  n'.T  NlV?s-SE 
Rate  Sc.hedulb  x-314,  v-3'.5,  x-316,  x- 
317,  x-318,  auil  x-324  showing  refunds 
mavle  to  its  NPSE  custo.'pers  resulting 
from  the  Commission's  order  issued 
Decer-.ber  30.  1993.  in  National  Fuel's 
D6ckei  Nos.  R;'92-7.]-':on  and  PSD2- 
21-000,  ctal. 

Tr:i^..;'co  states  rhdt  or.  ':prA  25.  19-4. 
it  ref  .--ided  Sll:4,5'v5.6r ,  including 
interest,  io  its  r;PSE  cusioir'^.rs  for  the 
refero-nurd  National  Fuel  /afund  fcr  the 
period  A'jgust  1, 199:>  through 

Kcvr.T:bt;.'30,  ;C-&3. 

Any  person  desiring  to  bo  heard  or  to 
protest  sKid  filing  should  file  a  motion    • 
to  intr:  vf;ne  or  a  protest  v.ith  the   . 
Fed^;ral  Energv  Re-gulator-v  Commisiion. 
825  .No-ih  Capitol  Stree'.  NE.. 
Washington.  DC  20426,  in  accordance 
with  rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.21 1  and 
385.214).  All  such  motions  or  protests 
should  be  filod  on  or  before  June  14. 
1994.  ProtL-:,ts  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on        < 


file  with  the  Commission  and  are 
available  for  public  inspection. 
Lois  D.  Cashell, 

Secretary. 

IFR  Doc.  94-13617  Filed  6-3-04:  hA5  ami 

BILLING  CODE  671 7-01  ~M 
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ACTION:  Notice  of  order. 


[Docket  No.  CP94-181-OO03 

Wi?!iams  Natural  Gas  Corr^pariy; 
Further  Conference 

May  31.  1994. 

By  this  notice,  the  technical 
conference  previously  scI  eduled  for 
Monday.  Jime  20. 1934,  (59  FR  27273. 
May  26.  1934),  in  the  above-docket,  has 
been  resch>3du!ed  for  Turrday.  ]:ir-''  28 
1994. 

Lois  D.  CasheH, 

Secretary. 

(FR  Doc.  94-13616  Filud  fi-.',-94.  3:45  ami 

BILLING  CODE  67t7-01-*» 


Cfrice  of  FcssiJ  Energy 
{FE  Docket  No.  94-35-NGJ 

Alberta  Resources  inc.;  Order  Granting 
Blanket  Authorization  To  Import  and 
Export  Natural  Gas  F'om  and  to 
Canada 

ACENCY:  Office  of  Fossil  Eneroy.  DOE.' 
ACTION:  N'oticecf  order. 


SUMV.aRY:  The  Office  of  Fc:-,!!  Eaergy  of 
the  Departnant  of  Energv  gives  notfce 
that  it  h-5  issued  an  order  g.-anting 
Alborta  Resources  inc.  blanket 
authorization  to  imp.irt  and  export  up  to 
a  co;nbinf'd  total  of  .50  bill-: or:  cubic  feet 
(Bcf)  of  natuxa.'  gas  hem  nnd  io  Canada 
ovi'i  a  two-year  term  beti'rning  on  the 
date  cf  fii-st  import  cr  export. 

Th'«  '-rder  is  a.-niiable'for  inspectlo.-i 
■rvA  ccpy;n^  in  the  CfHc?  -f  Fuels 
f'.-ogrums  docket  rc&m,  ,3F-G^6. 
rorre5f.5l  Building.  lOGO  Independence 
Avenue.  S\V  .  Wa.^hing'on.  DC  20585 
(2G2)  536-94.-8.  The  docket  :oor:  is 
open  betu-oen  the  hours  of  8  a,n  and 
4:30  p.m.,  Monday  throus'i  Frid  iv. 
except  Federal  holidays. 

hsiipd  ir,  Washington.  DC,  \J;,\  ;,-;.  i^m^. 
CliRcrd  P.  Toraaszsvyski. 
Director.  Office  of  Batumi  Gas.  Of/ice  of  Fuels 
P.'ograms.  Office  of  Fossil  Energy. 
IFR  Doc.  C4-13C59  Filed  G-3-S4;  0:43  ami 
BILLING  CODE  6450-01-P 


SUMMARY:  The  Office  of  Fossil  Energy  of 
the  Department  of  Energy  gives  notice 
that  it  has  issued  an  order  granting  CU 
Energy  Marketing,  Tnc.  authorization  to 
import  up  to  200  Bcf  of  natural  gas  from 
Canada  over  a  two-year  term  beginning 
on  the  date  of  the  first  delivery  after 
Juno  16.  1094. 

This  order  is  available  for  inFOPction 
and  copying  in  the  Office  of  Fuels 
Programs  Docket  Room.  3F-056. 
Forrestal  Building.  1000  Independence 
Avenue.  S'.V..  Wsshington.  DC  2058.5. 
(202)  536-9-1-?..  The  docket  room  Is 
open  betwe'::n  the  hours  of  8  a.m.  and 
4:30  p.m..  Monday  through  Friday,  • 
e.\cept  Fed?ra!  holidcys. 

Issued  in  Washington.  DCon  M;.y  ir. 

CliETord  P.  Tcmaszev.ski. 

Dirfciur.  Of:'ire  of\'jiural  Gas.  Office  of  Fuels 

P:ii,Tams.  Office  of  Fof^sil Energy.' 

IFR  Doc.  91-13060  Filed  6-3-94;  R:a5  am] 

BILLING  COD5  &452-C1-.P 


[FE  Docket  No.  94-14-fJG3 

Distrigas  of  Massachusetts  Corp.; 
Bianket  Authorization  To  Expo.-t 
Natural  Gas,  fnclvjding  Liquefied 
Na'.iiral  Gas,  to  Canada 

AGENCY:  Officr  cf  Fossi!  Energr  .  DOi: 
ACT;0N:  Notice  of  order. 


(FE  Docket  No.  94-20-rjG] 

CU  Energy  Marketing,  Inc.;  Blanket 
AuttiorizatJon  To  Import  Natural  Gas 
From  Canada 

agency:  Office  of  Fossil  Energy,  DOE 


SUM;v!ARY:  The  Of.'^ice  of  Fo3si]  Fnergy  f>f 
the  Department  of  Ene'gy  gives  notice 
that  it  has  issued  an  order  granting 
Distrigas  of  MEs-sachusctl.-i  Cc-poratiun 
authorixatior:  to  exp'H-t  to  Cj.nsda  it.  to 
20  Bcf  of  nitural  g-,s.  including 
liquefied  natural  g.=»s  (LNC).  The  lern:  of 
the  a'.:thori7?.?iGn  is  .for  a  pbr;?d  nf.t\v'o 
vi-ars  beginning  on  the  date  of  the  first 
delivery. 

Tills  order  is  available  for  ii.specti;.  i 
arid  copyinc,  in  iho  Office  of  Fuels 
Progra.-is  Docket  Room.  3F-056. 
Forrestal  Buiiriiiig,  1000  Independence 
-Ascnue,  SvV..  Vv'a.shmgion,  DC  20565, 
(202)  586-9478.  The  docket  room  is 
opf-fi  between  the  hours  of  8  a.m.  and 
4:30  p.m..  Monday  through  Friday, 
except  Federal  holidays. 

Issued  in  Washington,  DC  on  Mav  17, 
1094. 

Chilord  P.  Toinaszewski, 

Director.  Office  rf  Natural  Gas.  Office  nfFwN 
Programs.  Officeof  Fossil  Energy. 
(FR  Doc.  94-13661  Filed  6-3-94:  8  45  ami 
BILLING  CODE  645<M)1-P 


[FE  Docket  No.  94-39-NGJ 

Meridian  Oil  Transportation  Inc.;  Order 
Granting  Blanket  Auttiorization  To 
Export  Natural  Gas,  Including 
Liquefied  Natural  Gas,  to  Mexico 

agency:  Office  of  Fossil  Energy.  DOE. 
ACTION:  Notice  of  Order. 


SUMMARY:  The  Office  of  Fossil  Energy  of 
the  Deparimsnt  of  Energy  gives  notice 
that  it  has  issued  an  order  granting 
Meridian  Oil  Transportatio.'i  Inc. 
blanket  authorization  to  export  up  to  54 
Bcf  of  natural  gas.  including  liquefied 
natural  gas.  to  Mexico  over  a  period  of 
two  yepjs  beginning  on  the  date  of  first 
delivery  aftor  May  31,  1394. 

This  order  is  available  for  inspection 
and  copying  in  tiie  Office  of  Fuels 
Progran^.s  Docket  Room,  room  3F-056. 
Forrestal  Building,  1000  independence 
Avenue,  S\V..  Washington.  DC  20585, 
(202)  586-9478.  The  docket  room  is 
open  between  ihj  hours  of  8  a.m.  and 
4:30  p  rn.,  Monday  dirough  Fridav. 
except  Federal  holidays. 

Issj.d  in  Washington.  DC,  .May  i7.  1994. 
Clifford  P.  To.xaszewski. 

Director.  Office  ofXatura!  Gas.  Office  of  Fuels 
Ptc-snuv.s.  Office  afFcs'iil  Energy. 
iFR  Dor.  94-1  3062  Fii.-d  6-.)-04:  8:43  am) 
BILLING  CODE  6150-01 -P 


Office  0*  Hearings  and  Appea's 

lmp!err,enta*ior!  cf  Special  Rrfurd 
Procedures 

AGENCY:  Office  cf  Headings  and  Appeals. 
Drpr»r;mer.f  of  E.'-ergy. 

ACTiON:  .Nofic?  of  imple.m.-'nlation  of 
special  refund  procedures. 

SUMMARY:  The  0!<"ice  of  Hearings  and 
App.:ais  (OH  A)  of  the  Depa.iim'nt  cf 
Energ\  (DOEJ  announces  the  piocedurru 
for  disb'ursement  of  5144.804.85.  plus 
accrued  interest,  in  refined  petroleum 
nverchirges  obtained  bv  the  DOE  under 
th-3  terms  of  a  R-rtr.i-diaJ  Order  usucd  to 
N.  C.  C; -.thorCompanv,  Case  No.  LEF- 
0060.  The  OHA  has  determined  Ihr^t  the 
funds  will  be  distributed  in  accordance 
with  the  provisions  of  10  CFR  J'art  205. 
Subpart  V  and  15  U.S.C.  4501,  the 
Tetroleum  Overcharge  Distribution  a'ul 
Restitutio:)  Act  (FODR,\l. 

FOR  FURTHER  iNFORMATION  CONTACT: 
Richard  T.  Tcdrow,  Deputy  Director, 
Office  cf  Hearings  and  Appeals,  1000 
Independence  Avenue,  S\V. 
Washington,  DC  20585  (202)  586-6602. 
DATES  AND  ADDRESSES:  Applications  for 
Refund  must  be  filed  in  duplicate, 
addressed  to  N.  C.  Ginther  Company 
Special  Refund  Proceeding  and  sent  to: 
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Office  of  Hearings  aiid  Appefc 
Department  of  Energy,  1000 
Independence  Avenue,  S\V. 
Washington,  DC  20585.  App  ications 
should  display  a  prominent   eference  to 
the  Case  Number  LEF-0060  md  be 
postmarked  on  or  before  November  30. 
1994. 


0  1 


Ginth  ijr 


t? 
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U  n 


eet 


SUPPLEMENTARY  INFORMATION 
accordance  with  10  CFR  205 
notice  is  hereby  given  of  the 
the  Decision  and  Order  set 
The  Decision  and  Order  sets 
procedmos  thai  the  DOE  has 
to  distrihu't  to  -iligible  claim 
Sl44.8^4.':f3  pius  accraed  in 
obtained  b\  tiii^  DOE  under 
a  Consent  bidcr  that  the  DOi 
N.  C.  Cinther  Company  on 
1983.  The  Cons*  nt  Order  res 
civil  and  administrative  clair 
disputes  between  N.  C 
Company  and  the  DOE. 

The  OHA  has  determined 
the  Consent  Order  fund  in  a 
refiind  proceeding.  Purchase 
propane,  butane,  and  natural 
from  N.  C.  Ginther  Company 
an  opportunity  to  submit  re 
applications  in  the  first  stage 
specific  requirements  which 
applicant  must  meet  in  order 
a  refund  are  set  out  in  Sectioi 
Decision.  Claimants  who  m 
specific  requirements  will  be 
receive  refunds  based  on  the 
gallons  of  propane,  butane,  ai 
gasoline  which  they  purch 
C.  Ginther  Company. 

In  the  event  that  money  re 
all  first  stage  claims  have  bee 
of,  the  remaining  funds  will  \ 
disbursed  in  accordance  with 
provisions  of  1 5  U.S.C.  4501 . 
Petroleum  Overcharge  Distri 
Restitution  Act  of  1986  (PODl 

Applications  for  Refund  m 
postmarked  on  or  before  Nov 
1994.  Instructions  for  the  c 
refund  applications  are  set 
Section  IV  of  the  Decision  tha 
immediately  follows  this 
Applications  should  be  sent  t 
address  listed  at  itie  beginnin 
notice. 

Unless  labelled  as  "confide 
submissions  must  be  made  av 
public  inspection  between  th«; 
1  p.m.  and  5  p.m..  Monday  th 
Friday,  except  federal  holida\ 
Public  Reference  Room  of  the 
Hearings  and  Appeals,  locatec 
lE-234.  1000  Independence 
S\V.,  Washington  DC  20585. 
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Dated:  May  31, 1994. 
George  B.  Breznay, 

Dirpctor.  Office  of  Hearings  and  Appeals. 

Decision  and  Order  of  The  Department 
of  Energy 

Implementation  of  Special  Refund 
Procedures 

Name  of  Petitioner:  N.  C.  Gin'hcr 

Company 
Date  of  Filing:  July  20,  1993 
Case  Number:  LEF-0060 

Under  the  procedural  regulations  of 
the  Department  of  Energy  (DOE),  the 
Economic  Regulatory  Administration 
(ER,^)  may  request  that  the  Office  of 
Hearings  and  Appeals  (OH.\)  formulate 
and  implement  special  refund 
procedures.  10  CFR  205.281.  These 
procedures  are  used  to  refund  monies  to 
those  injured  by  actual  or  alleged 
violations  of  the  DOE  price  regulations. 

In  this  Decision  and  Order,  we 
(  onsider  a  Petition  for  Implementation 
of  Special  Refund  Procedures  filed  bv 
the  ER.A  on  July  20,  1993,  for  funds 
obtained  due  to  alleged  pricing 
violations  in  the  sale  of  propane, 
butane,  and  natural  gasoline  (natural  gas 
liquids  products).  The  funds  at  issue  in 
that  Petition  were  obtained  through 
settlement  of  DOE  enforcement 
proceedings  involving  N.  C.  Ginther 
Company  (Ginther),  pursuant  to  10  CFR 
part  205.  subpart  V.  The  present 
Decision  will  set  forth  final  procedures 
for  the  distribution  of  these  funds  to 
qualified  purchasers  of  Ginthers  natural 
gas  liquids  (NGL)  products. 

I.  Background 

During  the  period  covered  by  the 
Consent  Order  (September  1,  1973. 
through  March  31,  1977),  Ginther  was  a 
"gas  plant  operator"  (as  defined  in  10 
CFR  212.162)  and  its  sales  were  subject 
to  DOE  price  regulations.  Accordingh . 
Ginther  was  subject  to  the  DOE 
Mandatory  Petroleum  Price  Regulations. 
An  ERA  audit  of  Ginthers  records 
revealed  possible  violations  of  the 
Mandatory  Petroleum  Price  Regulations. 
10  CFR  part  212  subparts  E  and  K.  in 
specified  transactions  during  the  period 
September  1,  1973,  through  March  31. 
1977  (the  consent  order  period).' 
Consequently,  the  ERA  issued  a  Notice 
of  Probable  Violation  (NOPV)  to  Gi 


--•K 


'  Cintht-r  owned  g|)  or  a  portio.T  oi  iour  ftm 
f)ro(cs>.;r.g  plants  for  various  lengths  ol  '.l:r.f.  a... 
the  audit  period,  l.n  addition.  Cinttjet  owned  Sr. 
r.ptriled  Ci.-itr.er  Energy  MarUting (>)mpu;-;\  cr 
&  V  Gas  Servite.  Inc.  !n  accordance  wilii  l.hp 
dennilionofa  fi.TH  in  10  CFR  212.31,  the  loi.r  j;i 
proctsbing  p!iint.<..  Cinther  E.^ergy  .Marketing 
Comp.-'.:.y.  and  A  &  V  Gas  Service.  Inc..  contlilu! 
one  firm  a.id  were  regarded  as  su(  h  b>  tHA  in  i: 
ouriil.  Notice  of  Probable  Violation  isbota  l*..  \.  ( 
(.i.-.thor  dated  Dere.T.ber  31.  1980. 


tc: 


oA 


on  December  31, 1980,  alleging  pricing 
violations  in  the  sale  of  propane, 
butane,  and  natural  gasoline  during  the 
audit  period.  On  March  25.  1983. 
Ginther  and  the  DOE  entered  into  a 
Consent  Order.  The  Consent  Order 
refers  to  the  EP^'s  allegations  of 
regulatory  violations.  It  also  includes 
Ginthers  denials  that  any  such 
violations  occurred. 

As  a  result  of  the  Consent  Order,  there 
is  a  total  of  5144,864.85,  plus  accrued 
interest,  available  for  restitution.  This 
Decision  concerns  the  distributicn  of  a.'l 
funds  in  the  Cinther  escrow  account 

II.  The  Proposed  Decision  and  Order 

On  April  14.  1994,  the  OHA  issued  a 
Proposed  Decision  and  Order  (PDO) 
establishing  tentative  procedures  to 
distribute  the  alleged  violation  amount 
obtained  from  Ginther.  59  FR  19005 
(April  21,  1994).  The  OHA  tentatively 
outlined  procedures  under  vwhich 
purchasers  of  Ginther's  NGL  products 
could  apply  for  refunds.  In  order  to 
permit  applicants  to  m.ake  re^and  claims 
without  incurring  disproportionate  costs 
as  well  as  to  allow  the  OHA  to  equitably 
and  efficiently  consider  those  claims, 
we  set  forth  a  number  of  presumptions 
pertaining  to  refund  procedures. 

First,  we  presumed  that  the  alleged 
refined  product  overcharges  were 
spread  evenly  over  all  of  Ginther  s  sales 
of  NGL  products  during  the  Consent 
Order  period.  We  therefore  proposed 
that  an  applicant's  potential  refund 
generally  should  be  computed  by 
multiplying  the  per-gallon  rehmd 
amount  by  the  number  of  gallons  of 
Ginther's  NGL  products  that  the 
claimant  purchased  during  the  Consent 
Order  period.  The  resulting  figure  is 
referred  to  as  the  claimant  s  "voiumetric 
share  "  of  the  Ginther  Consent  Order 
funds.  Because  an  applicant  mav  have 
been  overcharged  by  more  than  the 
volumetric  amount,  we  proposed  that  fin 
applicant  could  rebut  the  voldmctric 
refund  presumption  by  showing  that  it 
sustained  a  greater  amount  of  the 
overcharge. 

Because  it  is  potentially  difficult, 
time-consuming,  and  expensive  to 
demonstrate  that  one  was  forced  to 
absorb  any  overcharges  fronj  Ginther. 
we  proposed  to  adopt  a  number  o! 
presumptions  concerning  injury .  UV 
proposed  that  resellers  and  retailers 
claiming  refunds  of  $5,000  or  less,  end- 
users,  agricultural  cooperatives,  and 
certain  types  of  regulated  firms  would 
be  presumed  injured  by  Ginthers 
alleged  overcharges.  We  proposed  that 
refiners,  resellers,  and  retailers  seeking 
refunds  greater  than  S5.000  cotild 
receive  a  maximum  of  $20,000  based 
upon  40  percent  of  their  volumetric 
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share  without  having  to  prove  injur>'. 
We  also  proposed  to  presume  that 
claimants  who  made  only  sf>ot 
purchases  from  Ginther  were  not 
injured  and  must  rebut  that 
presumption  to  receive  a  refund.  We 
stated  that  applicants  not  covered  by 
one  of  the  injury  presumptions  would 
be  required  to  demonstrate  that  they 
were  forced  to  absorb  any  overcharge  by 
Ginther  in  order  to  receive  their  full 
volumetric  shares  of  the  Ginther 
Consent  Order  funds. 

Finally,  we  proposed  that  any  money 
remaining  after  all  Ginther  refund 
claims  are  analyzed  should  be  disbursed 
as  indirect  restitution  in  accordance 
with  the  provisions  of  the  Overcharge 
Distribution  and  Restitution  Act  of  1986 
(PODRA).  15  U.S.C.  §§4501-1507 
(1988). 

The  PDO  provided  a  period  of  30  days 
from  the  date  of  pubUcation  in  the 
Federal  Register  in  which  comments 
could  be  filed  regarding  the  tentative 
refund  process.  More  than  30  days  have 
elapsed  and  the  OHA  has  received  no 
comments  concerning  the  proposed 
procedures  for  the  distribution  of  the 
Ginther  settlement  funds.  Consequently, 
the  procedures  will  be  adopted  as 
proposed. 

III.  Refund  Procedures 

A.  Eligibility  for  Refund 

As  indicated  above,  the  Consent 
Order  resolved  all  civil  and 
administrative  claims  between  DOE  and 
Ginther.  Accordingly,  to  the  extent  that 
is  possible,  the  Ginther  Consent  Order 
amount  of  $144,864.85.  plus  accrued 
interest,  will  be  distributed  to 
purchasers  of  covered  Ginther  NGL 
products  who  can  show  that  they  were 
injured  by  Ginther's  pricing  practices 
during  the  period  September  1,  1973. 
through  March  31, 1977. 

B.  Calculation  of  Refund  Amount 

We  are  adopting  a  volcmetric  method 
to  apportion  the  Ginther  escrow 
account.  Under  this  volumetric  refund 
approach,  a  claimant's  allocable  share  of 
the  refined  products  pool  is  equal  to  the 
number  of  gallons  of  covered  products 
purchased  during  the  Coi;sent  Order 
period  times  a  per  gallon  refund 
amount  We  will  derive  the  volumetric 
figure  (per  gallon  refund  amount)  bv 
dividing  the  $144,864.85  received  from 
Ginther  by  the  total  volume  of  NGL 
products  sold  by  the  firm  during  the 
regulatory  period,  25,312,920  gallons. 
This  yields  a  volumetric  refund  amount 
of  $.0057  per  gallon,  exclusive  of 
interest.  TTiis  method  is  ba.sed  upon  the 
presumption  that  the  alleged 
overcharges  were  spread  equally  over  all 


gallons  of  NGL  products  sold  by  Ginther 
during  the  regulatory  period.  E.g.. 
American  Pac.  Int'l,  Inc.,  1 4  DOE  % 
85,158.  at  88.293  (1986).2 

Under  the  volumetric  approach,  an 
eligible  claimant  will  receive  a  refund 
equal  to  the  number  of  gallons  of 
covered  products  that  it  purchased  from 
Ginther  during  the  period  September  1 , 
1973,  through  March  31.  1977. 
multiplied  by  the  per  gallon  volumetric 
amount  for  this  proceeding. 
Accordingly,  each  claimant  will  be 
required  to  estabfish,  by  documentation 
or  reasonable  estimation,  the  volume  of 
products  that  it  purchased  during  this 
period.  In  addition,  each  successful 
claimant  will  receive  a  pro  rata  portion 
of  the  interest  that  has  accrued  on  the 
Ginther  funds  since  the  date  of 
remittance.  As  in  previous  cases,  we 
will  establish  a  minimum  amount  of  $15 
for  refund  claims.  E.g.,  Uban  Oil  Co  ,  9 
DOE  ^  82.541.  at  85.225  (1982). 
Accordingly,  an  applicant  must  have 
purchased  at  least  2.544  gallons  of  NGL 
products  from  Ginther  in  order  for  its 
claim  to  be  considered. 


C.  Showing  of  Injury 

Each  claimant  will  be  required  to 
document  its  purchases  of  covered 
products  from  Ginther  during  the 
Consent  Order  period.  In  addition,  in 
order  to  receive  a  refund,  an  applicant 
generally  must  demonstrate  through  the 
submission  of  detailed  evidence  that  it 
did  not  pass  on  the  alleged  overcharges 
to  its  customers.  See.  e.g.,  Office  of 
Enforcement,  8  DOE  1  82.597.  at 
85.396-97  (1981)  (Vickers). 

However,  as  we  have  done  in  many 
prior  refund  cases,  we  will  adopt  a 
number  of  presumptions  regarding 
injury  for  claimants  in  each  categor>- 
listed  below.  These  presumptions  are 


•  Nevertheless,  we  reaJiie  that  the  impact  on  an 
individual  claimant  may  have  been  greater  than  the 
volumetric  amount.  Therefore,  the  volumetric 
presumption  will  be  rebuttable,  and  we  will  allow 
a  clai.Tiant  to  submit  evidence  detailing  the  specific 
o\erc.harges  th.il  it  incurred  in  order  to  be  eligible 
for  a  larger  refund.  E^,  Standard  Oil  CoMnnY  and 
Air  Force  fxchangf  Sen'..  12  DOE  1  85.015  (1984). 
Such  ?n  application  will  be  granted  only  if  an 
applicant  rrdlrjs  a  persuasive  showing  that:  (!)  ii 
wao  ■overchj.-^ed"  by  a  specific  amount.  (2)  it 
si. stained  a  disproportionate  share  of  Ginther's 
aiiCi^ed  overcharges,  and  (3)  it  was  injured  b>'  those 
overcha.-ges.  See  MCO  Holdings.  Inc  .  MGPC.  Inc  / 
Utt!r  America  Refining  Co..  19  DOE  5  85.560 
(igSf!!:  Marathon  Petroleum  Co/Red  Diamond  Oil    ' 
Co.  19  DOt  1  85,543  (1989):  Getty  Oil  Col 
Atchison.  Topeka  6-  Santa  Fe  Railroad  Co..  18  LIOE 
H  85.107  (1988).  To  the  extent  that  a  cidimant  makes 
this  showing,  it  will  receive  a  refund  above  the 
volumetric  refund  level.  In  computing  the 
appropriate  refunds  of  this  type,  we  will  prorate  the 
refund  amount  by  the  ratio  of  the  Ginther  Consent 
order  amount  as  compared  to  the  aggregate 
ox  ercharge  a-mount  alleged  by  the  ERA.  Amlel.  Inc./ 
IVhitco.  Inc..  19  DOE  1  85.319  (1989)  [Amtel/ 
IVhitco}. 


intended  to  ease  what  would  be  a  time- 
consuming  and  potentially  expensive 
process  if  an  applicant  were  forced  to 
demonstrate  that  they  absorbed  the 
alleged  overcharges. 

1.  End-Users 

In  accordance  with  prior  Subpart  V 
proceedings,  we  are  adopting  the 
presumption  that  an  end-user  or 
ultimate  consumer  of  Ginther  NGL 
products  whose  business  is  unrelated  to 
the  petroleimi  industr>'  was  injured  by 
the  alleged  overcharges  settled  by  the" 
consent  order.  See,  e.g..  Texas  Oil  and 
Gas  Corp.,  12  DOE  ^  85,069,  at  88,209 
(1984)  {TOGCO).  Unlike  regulated  firms 
in  the  petroleum  industrj-,  members  of 
this  group  generally  were  not  subject  to 
price  controls  during  the  consent  order 
period  and  were  not  required  to  keep 
records  which  justified  selling  price 
increases  by  reference  to  cost  increases. 
Consequently,  analysis  of  the  i-"ict  of 
the  alleged  overcharges  on  the  filial 
prices  of  goods  and  services  produced 
by  members  of  this  group  would  be 
beyond  the  scope  of  the  refund 
proceeding.  Id.  Therefore,  end-users  of 
Ginther  NGL  products  need  only 
document  their  purchase  voliunes  from 
Ginther  during  the  consent  order  period 
to  make  a  sufficient  showing  that  they 
were  injured  by  the  alleged  overcharges. 

2.  Regulated  Firms  and  Cooperatives 

In  order  to  receive  a  full  volumetric 
refund,  a  claimant  whose  prices  for 
goods  and  services  are  regulated  by  a 
governmenUl  agency,  i.e.,  a  public 
utility,  or  an  agricultural  cooperative 
which  is  required  by  its  charter  to  pass 
through  cost  savings  to  its  member 
purchasers,  need  only  submit 
documentation  of  purchases  used  by 
itself  or.  in  the  case  of  a  cooperative, 
sold  to  its  members.  However,  a 
regulated  firm  or  a  cooperative  will  also 
be  required  to  certify  that  it  will  pass 
any  refund  received  through  to  its 
customers  or  member-customers, 
provide  us  with  a  full  explanation  of 
how  it  plans  to  accomplish  the 
restitution,  and  certify  that  it  will  notify 
the  appropriate  regulatory  bodv  or 
membership  group  of  the  receipt  of  the 
refund.  See  Marathon.  14  DOE  at 
88,514-15.  This  requirement  is  based 
upon  the  presumption  that,  with  respect 
to  a  regulated  firm,  any  overcharge 
would  have  been  routinely  passed 
through  to  its  customers.  Similarly,  any 
refunds  received  should  be  passed 
through  to  its  customers.  With  respect  to 
a  cooperative,  in  general,  the 
cooperative  agreement  which  controls 
its  business  operations  would  ensure 
that  the  alleged  overcharges,  and 
similarly  refunds,  would  be  passed 
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through  to  its  member-custotners. 
Accordingly,  these  firms  wil|  not  be 
required  to  make  a  detailed 
demonstration  of  injury.^ 

3.  Refiners,  Resellers,  and  Rdtailers 
a.  Small  claims  presumpti  jn.  We  will 


ali 


presL  ^pt 
n  ay 


ih 


adopt  a  "small  claims  pres 
that  resellers  requesting  rel 
refunds  were  injured  by  the , 
overcharges.  Under  the  smal 
presumption,  a  refiner,  resel 
retailer  seeking  n  i-efund  of  S 
less,  exclusive  ot  interest,  v.i 
required  to  submt  evidencn 
beyond  documcMtatian  of  thi 
Ginther  produv.is  it  purchase 
the  consent  onir-r  period.  Se« 
12  DOE  at  83.2 '0.  This 
based  on  the  fart  that  there 
considerable  expe.-tse  involv 
gathering  the  tv  ptjs  of  data 
support  adefaii-  d  claim  of  ir 
small  clai.ms  the  expense  mi 
exceed  the  potential  refund. 
Consequently,  fjilore  to  alio 
simplified  refund  procedure* 
claims  could  dtpiive  injured 
their  opportunity  to  obtain  a 
Furthermore,  use  of  the  smal 
presumption  i>;  desirable  bee 
allows  the  OHA  to  process  th 
number  of  routine  refund  c 
efficient  manner.* 

b.  MidLevei  Claim 
addition,  a  refiner,  reseller,  o 
claimant  whose  allocable  sh 
refund  pool  exceeds  S5,000, 
interest,  may  elect  to  receive 
refund  either  Si.OOO  cr  40 
allocable  share,  up  to  $20,6oc 
whichever  is  larger.*"  The  use 
presumption  reflects  our  con' 
these  larger,  mid-level  cl 
likely  to  have  excerienced 
as  a  result  of  the  alleged  oven 
See  Marathon,  14  DOE  at  88,1 
adopting  a  40  percent 
of  injury  for  all  mid-level  cla 
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^A  cooperslivc'e  pijiThases  of  Cir. 
which  were  resold  to  non-mpiibers  w 
in  a  manner  consistent  with  purchase: 
other  resellers.  See  Total  Petroleum 
Petroleum  Cooperative,  Inc  ,  19  DOE ' 
(1989). 

••In  order  to  Cjiiali'v  for  a  refund  un 
claims  presumption,  a  refiner,  reseller 
must  have  purchased  less  than  877,28  I 
Ginther  products  during  the  consent 
However,  an  applicant,  who  has  pure 
than  877.280  gallons  of  Ginther  prod 
consent  order  period,  may  elect  to  !i 
to  the  small  claims  presumption. 

'  In  most  prior  proceedings,  we  havi 
SSO.OOO  mid-level  claim  presumption 
due  to  the  small  size  of  the  Ginther 
fund  and  the  rather  small  volumetric 
amount  would  tje  impractical. 

*That  is,  claimants  who  purchased 
877.281  gallons  of  Ginther  products  d 
consent  order  period  (mid-level  clai 
elect  to  utilize  this  presumption. 
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this  proceeding.  Consequently,  an 
applicant  in  this  group  will  only  be 
required  to  provide  documentation  of  its 
purchase  volumes  of  Ginther  NGL 
products  during  the  consent  order 
period  in  order  to  be  eligible  to  receive 
a  refund  of  40  percent  of  its  total 
allocable  share,  up  to  $20,000.  or 
S5.000,  whichever  is  greater.'' 

c.  Spot  purchasers.  We  are  adopting  a 
rebuttable  presumption  that  a  reseiier 
that  made  only  spot  purchases  fro.-n 
Ginther  did  not  suffer  injury  as  a  result 
of  those  purchases.  As  we  h?ive 
previously  stated,  spot  purchasers 
generally  had  considerable  discretion  as 
to  the  tim.ing  and  market  in  which  ihev 
made  their  purchases  and  therefore 
would  not  have  made  spot  market 
purchases  from  a  firm  at  incrpased 
prices  unless  they  were  able  to  pass 
through  the  full  amount  of  the  firm's 
selling  price  to  their  ov\ti  cu-^'omers. 
S^e,  e.^  .  Vickers,  8  DOE  at  aa. 396-97. 
Accordingly,  a  spot  purchaser  claimant 
must  submit  specific  and  detailed 
evidence  to  rebut  the  spot  purchaser 
presumption  and  to  establish  the  extent 
to  which  it  was  injured  as  a  result  of  its 
spot  purchases  from  Ginther.* 

D.  Allocation  Claims 

We  may  also  receive  claims  based 
upon  Ginther's  alleged  failure  to  himish 
products  that  it  was  obliged  to  supply 
under  the  DOE  allocation  regulations 
that  became  effective  in  January  1974 
See  10  CFR  part  211.  Any  such 
applications  will  be  evaluated  with 
reference  to  the  standards  set  forth  in 
subpart  V  implementation  cases  such  as 
Office  cf  Special  Counsel,  10  DOE 
1 85.048,  at  83.220  (1982),  and  refund 
application  cases  such  as  Mobil  Oil 
Corp/Reynolds  Indus..  Inc..  17  DOE 
?  85,608  (1988);  Marathon  Petroleum 
Co. /Research  Fuels.  Inc.,  19  DOE 
1185,575  (1989)  [Marathon/RFI),  affd 
sub  nom.  Research  Fuels.  Inc.  v.  DOE, 
No.  CA3-89-2983G  (N.D.  Tex.  1930), 
affd.  977  F.2d  601  (Temp.  Emer.  Ct. 


'A  claimant  who  attempts  to  make  a  detr.iled 
showing  of  injury  in  order  to  obtain  100  percent  of 
its  allocable  share  but.  instetJ,  provides  evidence 
that  leads  us  to  conclude  that  it  passed  through  all 
of  the  alleged  overcharges,  or  that  it  is  eligible  for 
a  refund  of  less  than  the  applicable  presumption- 
level  refund,  may  not  then  be  eligible  for  a 
presumption-based  refund.  Instead,  such  a  cloi.Tiant 
may  receive  a  refund  which  reflects  the  level  of 
injury  established  in  its  application.  No  refund  will 
be  approved  if  its  submission  indicates  that  it  was 
not  injured  as  a  result  of  its  purchases  from  Ginther. 
Se«  Exxon,  17  DOE  at  89,150  n.lO. 

"In  prior  proceedings,  we  have  stated  that 
refunds  will  be  approved  for  spot  purchasers  who 
demonstrate  that:  (1)  They  made  the  spot  purchases 
for  the  purpose  of  ensuring  a  supply  for  their  base 
period  customers  rather  than  in  anticipation  of 
Tinancial  advantage  as  a  result  of  those  purchases 
and  (2)  they  were  forced  by  market  conditions  to 
resell  the  product  at  a  loss. 


App.  1992).  These  standards  generally 
require  an  allocation  claimant  to 
demonstrate  the  existence  of  a  supplier/ 
purchaser  relationship  with  the  consent 
order  firm  and  the  likelihood  that  the 
consent  order  firm  failed  to  furnish  NGL 
products  that  it  was  obfiged  to  supply 
to  the  claimant  under  10  CFR  part  211 
In  adfiition.  the  claimant  should  provide 
evidence  that  it  had  contemporaneously 
notified  the  DOE  or  otherw-jse  sough! 
redress  from  the  alleged  allocation 
violation.  Finally,  the  claimant  mu.st 
establish  that  it  was  injured  and 
document  the  extent  of  the  injun'. 

In  our  evaluation  of  w hether 
allocation  claims  meet  these  startddrd*. 
we  w  ill  consider  various  factors.  For 
example,  we  will  seek  to  obtain  as  n:uc  h 
information  as  possible  about  the 
agency's  treatment  of  complaints  mai*»^ 
to  it  by  the  claim.ant.  We  will  also  look 
at  any  affirmaiive  defenses  that  Ginther 
may  have  had  to  the  alleged  allocation 
violation.  See  .Marathon/RFI.  19  DOE 
^  85.575.  In  assessing  an  allocation 
claimant's  injury,  we  will  evaluate  the 
effect  of  the  alleged  allocation  violation 
on  its  entire  business  operations  with 
particulcj'reference  to  the  amount  of 
product  thai  it  received  from  suppliers 
other  than  Ginther.  In  determining  the 
amount  of  an  allocation  refund,  we  wiK* 
utilize  any  information  that  may  t-e 
available  regarding  the  portion  of  the 
Ginther  consent  order  amount  that  the 
agency  attributed  to  allocation 
violations  in  general  and  to  the  specific 
allocation  violation  alleged  by  the 
claimants.  Finally,  since  the  Ginther 
consent  order  fund  is  less  than  Ginther  s 
potential  liability  in  the  proceedings,  we 
will  pro  rate  those  allocation  refunds 
that  would  otherwise  be 
disproportionately  large  in  relation  to 
the  consent  order  fund.  Cf.  Amtel/ 
IV'/i/fco.  19  DOE  ^85.319. 

£.  Distribution  of  Funds  Remaining 
After  First  Stage 

In  the  event  that  money  remains  after 
all  refund  claims  from  the  Ginther  funds 
have  been  analyzed,  the  remaining 
funds  in  that  account  v«ll  be  disbursed 
as  indirect  restitution  in  accordance 
with  the  provisions  of  the  Petroleum 
Overcharge  Distribution  and  Restitution 
Act  of  1986  (PODRA),  15  U.S.C.  4501- 
07.  PODRA  requires  that  the  Secretary 
of  Energy  determine  annually  the 
amount  of  oil  overcharge  funds  that  will 
not  be  required  to  refund  monies  to 
injured  parties  in  subpart  V  proceedings 
and  make  those  funds  available  to  state 
governments  for  use  in  energy 
conservation  programs.  The  Secretary 
has  delegated  these  responsibilities  to 
the  OHA,  and  any  funds  in  the  Ginther 
consent  order  escrow  account  that  the 
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OHA  determines  will  not  be  needed  to 
effect  direct  restitution  to  injured 
customers  will  be  distributed  in 
accordance  with  the  provisions  of 
PODRA. 

rV.  General  Refund  Application 
Requirements 

Pursuant  to  10  CFR  205.283,  we  will 
now  accept  Applications  for  Refund 
from  individuals  and  firms  that 
purchased  NGL  products  sold  by 
Ginther  during  the  period  September  1, 
1973.  through  March  31,  1977.  There  is 
no  specific  application  form  that  must 
be  used.  However,  the  following 
infoimation  should  be  included  in  all 
Applications  for  Refund: 

(1)  Identifying  information  including 
the  claimant's  name,  current  business 
address,  business  address  during  the 
refund  period,  taxpayer  identification 
number,  a  statement  indicating  whether 
the  claimant  is  a  corporation, 
partnership,  sole  proprietorship,  or 
other  business  entity,  the  name,  title. 
and  telephone  number  of  a  person  to 
contact  for  any  additional  information, 
and  the  name  and  address  of  the  person 
who  should  receive  any  refund  check.'' 
If  the  applicant  operated  under  more 
than  one  name  or  imder  a  different 
name  during  the  price  control  period, 
the  applicant  should  specify  these 
names. 

(2)  If  the  applicant's  firm  is  owned  by 
another  company,  or  owns  other 
companies,  a  list  of  those  companies' 
names,  addresses,  and  descriptions  of 
their  relationship  to  the  applicant's 
firm. 

(3)  .\  brief  description  of  the 
claimant's  business  and  the  manner  in 
which  it  used  the  petroleum  products 
listed  on  its  applicalion. 

(4)  A  monthly  schedule  of  the 
applicant's  purchases  of  NGL  products 
that  it  purchased  from  Ginther  during 
the  Ccnsent  Order  period.  The  applicant 
must  indicate  the  name  of  its  supplier 
and  the  delivery  location.  The  applicant 
should  indicate  the  source  of  its  volume 
information.  Monthly  schedules  should 


"Under  the  Privacy  Act  of  1974. 1'.ie  .suh.ni>sion 
of  a  siK.ial  security  number  by  an  individunl 
applicant  is  voluntary.  An  applicant  t.hat  does  no! 
wish  to  sub.^li!  a  social  security  nunibi>r  inu.s!    . 
submit  m  employer  identification  niin:bcr  if  om- 
exists.  This  infcrnjation  will  be  used  in  procesMr.;; 
rf  fund  applicfttions.  and  is  requested  pu.-suant  to 
our  authority  under  the  Petroleum  Overcharge 
Distribution  and  Restitution  Act  of  1086  and  the 
rvguldtions  codified  at  lOC.F.R.  pa.'-I  205.  subpart 
V.  The  information  may  be  shared  wiih  other 
Ft  drral  agencies  for  statistical,  auditing  or 
archiving  purposes,  and  with  law  etiforcemciil 
agencies  when  they  are  investigating  n  potemidl 
violation  of  civil  or  criminal  law.  Unless  an 
applicant  claims  confidentiality,  this  informiftiou 
will  be  aiailable  to  the  public  in  the  Public 
Reft^renru  Room  of  the  OHA. 


be  based  upon  actual,  contemporaneous 
business  records.  If  such  records  are  not 
available,  the  applicant  may  submit 
estimates  provided  that  those  estimates 
are  reasonable  and  the  estimation 
methodology  is  explained  in  detail. 

(5)  If  the  applicant  was  an  indirect 
purchaser,  it  should  submit  the  name, 
address,  and  telephone  number  of  its 
immediate  supplier  and  indicate  why  it 
believes  that  the  NGL  products  was 
originally  sold  by  Ginther, 

(6)  A  statement  whether  the  applicant 
or  a  related  firm  has  filed,  or  authorized 
any  individual  to  file  on  its  behalf,  any 
other  Application  for  Refund  in  the 
Ginther  proceeding,  and  if  .so,  the 
circumstances  surrounding  that  filing  or 
authorization, 

(7)  A  statement  whether  the  applicant 
was  in  any  way  affiliated  with  Ginther, 
If  so,  the  applicant  should  explain  the 
nature  of  the  effiljation. 

(8)  If  the  applicant  is  a  reseller, 

.  retailer,  or  refiner  whose  volumetric 
share  exceeds  S5,000,  it  must  indicate 
whether  it  elects  to  receive  its  maximum 
rehind  under  the  presumptions  of 
injury.  If  it  does  not  elect  a  presumption 
of  injury,  it  must  su'omit  a  detailed 
showing  that  it  was  injured  by  Ginther's 
pricing  practices. 

(9)  If  the  applicant  is  a  regulated 
utility  or  a  cooperative,  certifications 
that  it  will  pass  on  the  entirety  of  any 
refund  received  to  its  customers,  will 
notify  its  state  utility  commission,  other 
regulatory  agency,  or  membership  body 
of  the  receipt  of  any  refund,  and  a  brief 
description  as  to  how  the  refund  will  be 
passed  along. 

(10)  A  statement  whether  there  has 
been  any  change  in  the  ownership  of  the 
entity  that  purchased  the  covered 
Ginther  products  at  any  time  during  or 
after  the  refund  period.  If  so.  the  name 
and  address  of  the  current  (or  former) 
owner  should  be  provided. 

(11)  The  statement  listed  below 
signed  by  the  indiviihial  applicant  or  a 
responsible  official  of  the  companv 
filing  the  refund  application: 

I  swear  (or  affirm)  that  this  is  the  oiilv 
refund  Application  filed  on  behah  of  triis 
applicant  in  Ihe  N.C.  Ginther  Company 
special  refund  proceeding  and  that  the 
information  contained  in  this  Applicntion 
and  its  attachments  is  true  and  correct  to  the 
best  of  my  knowledge  and  belief.  I 
understand  that  anyone  who  is  convicted  of 
p.'oviding  false  information  to  the  federal 
government  may  be  subject  to  a  fine,  a  jail 
.sentence,  or  both,  pursuant  to  18  1/  S.C.  1001. 
I  understand  that  the  information  contained 
in  this  Application  is  subject  to  public 
disclosure.  I  have  enclosed  a  duplicate  of  this 
entire  Application  which  will  be  placed  in 
the  OHA  Public  Reference  Room. 

We  also  invite  each  applicant  to 
submit  copies  of  no  more  than  five 


contemporaneous  invoices  or  other 
proofs  of  purchase  showing  that  it. 
purchased  NGL  products  from  Ginther. 
While  this  information  is  not  required  of 
refund  applicants,  it  may  well  expedite 
the  processing  of  the  refund  application. 

All  applications  should  be  either  : 

typed  or  printed  and  clear  ly  labeled  I 

"N.C.  Ginther  Company  Application  for  ! 
Refund."  Each  applicant  must  submit  an 
original  and  one  copy  of  the  application. 
If  the  applicant  believes  that  any  of  the    : 
information  in  its  application  is  | 

confidential  and  does  not  wish  for  this     ' 
information  to  be  publicly  disclosed,  it 
must  submit  an  original  application. 
clearly  designated  "confidential," 
containing  the  confidential  information, 
and  two  copies  of  the  application  with 
the  confidential  information  deleted.  Ali 
refund  applications  should  be  sent  to:      i 
N.C.  Ginther  Company  Refund  j 

Proceeding,  Case  No.  'LEF-0060.  f  )ffice     ' 
of  Hearings  and  Appeals,  Depart  nient  of 
Energy,  lOOO  Independence  .\\c..  SW., 
Washington,  DC  2058.S. 

The  filing  deadline  is  November  30, 
1994.  I 

It  Is  Therefore  Ordered  Th;it: 

(1)  Applications  for  Refund  from  the 
funds  remitted  to  the  Department  of 
Energy  by  N.C.  Ginther  Companv 
pursuant  to  the  Consent  Order  finalized 
on  March  25.  1983,  may  now  be  filed. 

(2)  All  Applications  submitted 
pursuant  to  Paragraph  (1)  above  must  be 
filed  in  duplicate  and  postmarked  no 
later  than  November  30.  I'i94. 

Dated:  M.iy  HI,  1994, 
George  B.  Bteznay. 

Director.  Off  in-  ofUfohri'^s  rnd  .\ppnals. 
jFR  Doc.  94-t.'Je92  Filed  6-.Vq4;  fi:4-i  am) 
BILLING  CODE  6450-01 -P 


Office  of  Hearings  and  Appeals 

Proposed  implementation  of  Special 
Refund  Procedures 

AGENCY:  Office  of  Hearings  and  Apjieals. 
Dejjartinenf  of  Energy. 
ACTION:  .Notice  of  propo.sed 
implenientatitm  of  special  refund 
procedures. 

summary:  The  Office  of  Hearings  and 
Appeals  (OHA)  of  the  Department  of 
Energy  (DOE)  announces  the  propo>ed 
procedures  for  disbursement  of 
5870.000,  plus  accrued  interest,  in 
alleged  crude  oil  overcharges  obtained 
by  the  DOE  under  the  terms  of  a 
Consent  Order  entered  into  with  Dane 
Energy  Company,  Case  No.  LEF-0122. 
The  OHA  has  tentatively  determined 
that  the  funds  obtained  through  this 
Consent  Order,  plus  accrued  interest, 
will  be  distributed  in  accordance  with 
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FOR  FURTHER  INFORMATION 
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Public  Reference  Room  of  the  Office  of 

Hearings  and  Appieals,  located  in  room 
lE-234,  1000  Independence  Avenue 
SW..  Washington,  DC  20585. 

Dated:  May  31.T994. 
George  B.  Breznay, 

Director.  Office  of  Hearings  and  .appeals. 

Proposed  Decision  and  Order  of  the 
Department  of  Energy 

Implewentation  of  Special  Refund 
Procettures 

Name  of  Firm:  Dane  Energy  Company 
Date  of  Fi  ling:  April  8,  1994 
Case  Number:  LEF-0122 

Under  the  procedural  regulations  of 
the  Department  of  Energy  (DOE),  the 
Economic  Regulatory  AdministratioD 
(ERA)  may  request  that  the  Office  of 
Hearings  and  Appeals  (OHA)  formulatu 
and  implement  special  refund 
procedures.  10  CFR  205.281.  These 
procedures  are  used  to  refund  monies  to 
those  injured  by  actual  or  alleged 
violations  of  the  IX)E  price  regulations 

In  this  Decision  and  Order,  we 
consider  a  Petition  for  Implementation 
of  Special  Refund  Procedures  filed  by 
the  ERA  on  April  8,  1994.  for  crude  oil 
overcharge  funds.  The  funds  at  issue  in 
this  petition  were  obtai.-jed  .from  Dane 
Energy  Company  (Dane).  This  Office 
issued  a  Remedial  Order  to  Dane  finding 
violations  of  the  crude  oil  pricing 
regulations  during  the  period  December 
1978  through  December  1980.  Dane 
Energy  Co.,  22  DOE  %  83.007  (1992). 
That  Order  required  Dane  to  remit 
$8,361,227.88  to  the  DOE.  Believing  that 
it  serves  the  pubhc  interest  for  DOE  to 
compromise  its  claims  against  Dane  on 
an  abihty-to-pay  basis  where,  as  here, 
the  financial  status  of  the  covered  party 
can  be  satisfactorily  determined,  DOE 
agreed  to  enter  into  a  Consent  Order. 
whereby  Dane  agreed  to  reiiut  S870.GOO. 
The  DOE  received  $870,000  on  April  8. 
1993.  This  Decision  and  Order 
establishes  the  OHA's  procedures  to 
distribute  tho.se  funds. 

The  general  guidehnes  which  the 
OHA  may  use  to  formulate  and 
implement  a  plan  to  distribute  refunds 
are  set  forth  in  10  CFR  p.irt  205.  subpart 
V.  The  Subpart  'V  process  may  be  used 
in  situations  where  the  DOE  cannot 
readily  identify  the  persons  who  may 
have  been  iniured  as  a  resuh  of  actual 
or  alleged  violations  of  the  reguiaiions 
or  ascertain  the  amount  of  the  refund 
each  person  should  receive.  For  a  mCi-e 
de'aiitd  discussion  of  Subpart  V  and  the 
authonty  of  the  OHA  to  tahh-.on 
procedures  to  distribute  refunds,  see 
Office  cf  Enforcement.  9  DOE  ^  ^.2,508 
(1981).  and  Ojfice  of  Enforcement,  8 
DOE  ^  82,597  (1981).  We  have 


considered  the  ERA's  request  to 
implement  subpart  V  procedures  with 
respect  to  the  monies  received  from 
Dane  and  have  determined  that  such 
procedures  are  appropriate, 

I.  Background 

On  July  28,  1986,  the  DOE  issued  a 
Statement  of  Modified  Restitutionary 
Policy  in  Crude  Oil  Ca.ses,  51  FR  27899 
(August  4.  1986)  {the  SMRP).  The 
SMRP,  issued  as  a  result  of  a  court- 
apprtived  Settlement  Agreement  In  re: 
Tke  Department  of  Energy  Stripper  WeH 
Exemption  Litigation.  M  D.L.  No.  378 
(D.  Kan.  1986),  reprinted  in  6  Fed. 
Energy  Guidelines  ^  90,501  (the  Stripper 
Well  .-Xgreement),  provides  that  crude 
oil  overcharge  funds  will  be  divided 
among  the  states,  the  federal 
govi'mment,  and  injuied  purchasers  of 
rcfiued  petroleum  products.  Eighty 
per'-ent  of  the  funds,  and  any  monies 
remaining  after  all  valid  claims  are  paid, 
are  to  be  disbursed  equally  to  the  states 
and  federal  government  lor  indirect 
restitjtion. 

Shortly  after  the  issuance  of  the 
SMRP.  the  OHA  issued  an  Order  that 
annoui>ced  its  intention  to  apply  the 
Modified  Policy  in  all  subpart  V 
proceedings  involving  alleged  crude  oil 
violations.  Order  Implementing  the 
Modified  Statement  of  Restitutionary 
Policy  Concerning  Crude  Oil 
Overcharges,  51  FR  29689  (August  20, 
1986).  In  that  Order,  the  OHA  solicited 
comments  concerning  the  appropriate 
procerlures  to  follow  in  processing 
rcfimd  applications  in  crude  oil  refund 
prof>?edings.  The  OHA  then  issued  a 
Notice  analyzing  the  numerous 
comments  and  setting  forth  generalized 
procedures  to  assist  claimants  that  file 
refund  applications  for  crude  oil  monies 
under  ihe  subpart  V  regulations.  52  FR 
11737  (April  10,  1987)  (the  AprU  10 
Notice). 

The  OHA  has  applied  these 
proce'.iures  in  numerous  cases  since  the 
April  10  Notice,  e.g..  New  York 
Peircieum,  Inc.,  18  DOE  %  85.435  (1988) 
(\'e!v  York  Petrohum):  Sheli  Oil  Co.,  17 
DOE  11 85,204  (1988);  Ernest  A. 
Alieikamp,  17  DOE  "J  85.079  (1988) 
[/'.'uikamp),  and  the  procedures  have 
!;.  en  .^jyproved  by  the  United  States 
Disti-)ct  Court  for  the  District  of  Kansas 
as  vvoi!  Hs  the  Temporary  Emergency 
Coun  of  Appeals.  Various  States  liltd  a 
Mo'cior  with  the  Kdn.sas  Di^Uict  Court, 
I  la;mi.-.g  that  the  OHA  violated  the 
•Siiippiii-  Wei!  Agreement  by  employing 
pi'.siiniplions  of  injury  for  end-users 
a.'-ri  l)\  improperly  caicuiating  tnj 
i*il  iMii  .amount  to  bt;  useU  in  those 
pr-  (.*  odings.  In  re:  The  L'eportment  of 
E'i>'i^y_Stnpper  iXell  E.xifniplion 
iJlikotion.  671  F.  Supp  1318  (D.  Kan. 
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1987).  affd.  857  F.  2d  1481  (Temp. 
Emer.  Ct.  App.  1988).  On  August  17. 
1987.  )udg«  Theis  issued  an  Opinion 
and  Ojder  donying  ihc  States'  Motion  in 
its  entirety.  The  court  concluded  that 
the  Stripper  Well  Agreemt  tit  "does  not 
bar  (thej  OHA  from  permitting 
claimants  to  employ  retisonnble 
presumptions  in  affir.mativeiy 
demonstrating  injury  entitling  them  to  a 
refund." /d  at  132J.'The  court  also 
niled  that,  a^^  specifitd  in  the  April  10 
Notice,  the  OHA  could  calculate  rehinds 
based  on  a  portion  of  IHr  M.D.L.  378 
overcharges.  Id.  at  1323-24. 

II.  The  Proposed  Refund  Procedures 

■'\.  Refund  Claims 

We  now  propose  to  apply  the 
procedures  discussed  in  the  April  10 
Notice  to  the  crude  o'l  subpart  V 
proceeding  that  is  the  subject  of  the 
present  determination.  As  noted  above, 
S870.000  of  an  alleged  crude  oil 
violation  is  covered  by  this  proposed 
Decision.  We  have  decided  to  reserve 
the  full  twenty  pcx-cent  of  the  alleged 
crude  oil  violation  amount,  or  Si  74.000. 
for  direct  refunds  to  claimants,  in  order 
to  ensure  that  sufficient  funds  will  be 
fivailable  for  refunds  to  injured  parties. 
The  process  which  the  OHA  will  use 
to  evaluate  claims  based  on  alleged 
crude  oil  violations  vvil)  be  modeled 
after  the  process  the  OHA"has  used  in 
Subpart  V  proceedings  to  evaluate 
claims  based  upon  alleged  overcharges 
involving  refined  products.  E.g.. 
Mountain  Fuel  Supplv  Co..  14  DOE  1| 
85.475  (1986)  [Muuntain  Fuel).  As  in 
non-crude  oil  cases,  applicants  will  be 
required  to  document  their  purchase 
/olumes  of  covered  products  and  prove 
that  they  were  injured  a?  a  result  of  the 
allepi^d  violations.  Generally,  a  covered 
product  is  any  pioduct  that  was  either 
covered  by  the  Emergency  Petroleum 
Allocation  Act  of  1973,  15  U.S.C. 
■}§  751-760.  or  if  the  product  was 
purchased  from  a  crude  oil  refinery-  or 
originated  in  a  crude  oil  refinery.  See 
^-n.-a:  Salt  Lake  Minerals  &  Chem.  Corp. 
23  DOE  11  88.118.  at  88.305  (1993). 
Applicants  who  were  end-users  or 
ultimate  consumers  of  petroleum 
products,  whose  businesses  are 
unn^lated  to  the  petroleum  industry, 
and  who  were  not  subject  to  the  DOE 
price  regulations  are  presumed  to  have 
been  injured  by  any  alleged  crude  oil 
overcharges.  In  order  to  receive  a 
refund,  end-users  need  not  submit  any 
further  evidence  of  injury  beyond  the 
volume  of  petroleum  products  * 

purchased  during  the  period  of  price 
controls.  E.g.,  A.  Tarricone.  Inc..  15  DOE 
1  85,495,  at  88,893-96  (1987).  However, 
the  end-user  presumption  of  injury  can 


be  rebutted  by  evidence  which 
establishes  that  the  specific  end-user  in 
question  was  not  injured  bv  the  crude 
oil  overcharges.  E.g..  Ben\' Holding  Co. 
16  DOE  1  85,405.  at  88,79'7  (1987).  If  an 
interested  party  submits  evidence  that  is 
sufficient  to  cast  serious  doubt  on  the 
end-user  presumption,  the  applicant 
will  be  required  to  produce  further 
evidence  of  injurv.  E.g..  New  York 
Petroleum,  16  DOE  at"88.701-03. 

Reseller  and  retailer  claimants  must 
submit  detailed  evidence  of  injur>-  and 
may  nut  rely  on  the  presumptions  of 
injiuy  utilized  in  refund  cases  involving 
refined  petroleum  products.  They  can. 
however.  u<^p  econometric  evidence  of 
the  type  eniii.)vf;d  in  the  Report  by  the 
CM f ice  ofHycings  and  Appeals  to  the 
United  Statt^s  District  Court  for  tJih 
District  of  Kansas.  In  Re:  The 
Department  of  Energy  Stripper  Welt 
Exemption  Litigation,  reprinted  in  6 
Fed.  Energy  Guidelines  1!  90,507  (1986). 
Applicants  who  executed  and  submitted 
a  valid  waiver  pursuant  to  one  of  the 
escrows  established  in  the  Stripper  Well 
Agreement  have  waived  their  rights  to 
apply  for  crude  oil  refunds  under 
subpart  V.  Mid-America  Dairxinan.  Inc. 
V.  Herrington.  878  F.  2d  1448  (Temp. 
Emer.  Ct.  App.  1989);  accord  Boise 
Cascade  Corp.,  18  DOE  II  85,970  (1989). 

Refunds  to  eligible  claimants  who 
purchased  refined  products  will  be 
calculated  on  the  basis  of  a  volumetric 
refuiid  amount  derived  by  dividing  the 
alleged  crude  oil  violation  amounts 
involved  in  this  determination 
(5870,000)  by  the  total  consumption  of 
petroleum  products  in  the  United  Slates 
during  the  period  of  price  controls 
(2.020,997.335.000  gallons).  Mountain 
Fuel.  14  DOE  at  88,868  n.4. 

As  we  sta'cd  in  previous  Decisions,  a 
crude  oil  refund  applicant  will  be 
required  to  submit  only  one  application 
for  crude  oil  overcharge  funds.  E.g.. 
Allerkump.  17  DOE  at  88.176.  Any  party 
that  has  previously  submitted  a  refund  ' 
application  in  the  crude  oil  refund 
proceedings  need  not  file  another 
application.  Thnt  previously  filed 
application  will  be  deemed  to  be  filed 
in  all  crude  oil  proceedings  as  the 
procedures  are  finalized.  The  DOE  has 
established  June  30,  1994,  as  the  final 
deadline  for  filing  an  Application  for 
Refund  ft-om  the  cnide  oil  funds.  See  58 
F.R.  25.318  (May  3. 1993).  It  is  the 
policy  of  the  DOE  to  pay  all  crude  oil 
refund  claims  filed  within  this  deadline 
at  the  rate  of  S0.0008  per  gallon. 
However,  while  we  anticipate  that 
applicants  that  filed  their  claims  within 
the  original  June  30,  1988  deadline  will 
receive  a  supplemental  refund  pa\Tnent, 
we  will  decide  in  the  future  whether 
claimants  that  filed  later  Applications 


should  receive  additional  refunds  Eg 
Seneca  Oil  Co..  21  DOE  f  85.327  (TOMI 
Notice  of  any  additional  amounts 
available  in  the  future  w  ill  be  publl^h.•d 
in  the  Federal  Register. 

B.  Payments  to  the  States  and  Fedvt-,! 
Government 

Under  the  terms  of  the  SMRP,  w.- 
propose  that  the  remaining  eighty 
percent  of  the  dlleged  crude  oil  viul..ii.,.'i 
amounts  subject  to  this  Decision,  or 
.S696.000.  should  be  di.-ibursed  in  equ.i! 
shares  to  the  state.s  and  federal 
government  for  indirect  restitution  Hit- 
share  or  ratio  r.f  the  funds  which  eat  h 
state  will  receive  is  contained  in  Exhibit 
H  of  the  Stripper  Well  Agreem.mt. 
When  disbursed,  the.se  funds  wiH  he 
subject  to  the  s^me  limitations  and 
reporting  requirements  as  all  other 
crude  oil  monies  received  by  the  states 
under  the  Stripper  Well  Agreement 

//  Is  Therefore  Ordered  That:  The 
refund  amount  remitted  to  the 
Department  of  Energy  by  Dane  Energy 
Company  pursuant  to  tlie  Consent  Order 
e.xecutcd  on  April  8,  1993  will  be 
distributed  in  accordance  with  the 
foregoing  Decision. 

IFR  Doc.  94-13693  Filed  6-3-94:  8:45  ami 
BiLUNC  CODE  64SO-0I-P 


Proposed  Implementation  of  Special 
Refund  Procedures 

AGENCY;  Office  of  Hearings  and  Appeals 
DOE.  hp       • 

ACTION:  Notice  <jf  proposed 
implementation  of  special  refund 
procedures. 

SUMMARY:  The  Office  of  He<irings  and 
Appeals  (OHA)  of  the  Department  of 
Energy  announces  proposed  procedures 
for  the  disbursement  of  556,149.35  (plus 
accrued  interest]  that  Telum,  Inc. 
remitted  to  the  DOE  pursuant  to  a 
Consent  Order  entered  into  by  the  DOE 
and  Telu:n.  The  OHA  has  lentativelv 
determined  that  the  funds  will  be 
distributed  in  accordrfncc  with  flie 
DOE'S  special  refund  procedures.  10 
CFR  part  2U3,  subprirt  V. 
DATES  AND  ADDRESSES:  Comments  must 
be  filed  in  duplicate  on  or  before  July 
6,  1994  and  should  be  addressed  to; 
Office  of  Hearings  and  Appeals, 
Department  of  Energy.  1000 
Independence  Avenue,  S.W., 
Washington,  DC  20585.- All  comments 
should  conspicuously  display  a 
reference  to  Case  Number  LEF-01 14. 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  W.  Dugan.  Associate  Director, 
Andrew  W.  Beckwith,  Staff  Analyst, 
Office  of  Hearings  and  Appeals,  1000 
Independence  Avenue,  SW.. 
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Washington.  DC  20585,  (202 

(Dugan),  (202)  586-4921 

SUPPLEMENTARY  INfORMATtON 

accordance  with  §205  282(b 

procedural  regulations  of  the 

Department  of  Energy  (DOE) 

205.282(b),  notice  is  hereby  i 

issuance  of  the  Proposed  Der 

Order  set  out  below.  The  Pro 

Decision  and  Order  sets  forth 

procedures  that  the  DOE  has 

formulated  to  distribute  mori 

have  been  remitted  by  Teluni 

DOE  to  settle  possible  pricini 

with  respect  to  its  sale  of  mi* 

distillates.  The  DOE  is  currc 

S56,14    ,^5  in  an  interest-be 
account  pending  distribution 
Applications  for  Refund  sh 
filed  at  this  time.  Appropria 
notice  will  be  given  when  thi 
submission  of  claims  is  auth 
member  of  Lhe  public  may 
written  coinmonls  regarding 
proposed  refund  prcceduies 
Commenting  parties  are 
submit  two  copies  of  their  co: 
Comments  should  be  submi 
30  days  of  the  pubiicaiion  of 
in  the  Federal  Register,  and  ; 
sent  to  the  address  set  forth  al 
beginning  of  this  notice.  All 
received  will  be  available  for 
inspection  between  the  hours 
and  5  p.m.,  Monday  through 
except  federal  holidays,  in  thi 
Reference  Room  of  the  Office 
Hearings  and  Appeals,  locatcc 
lE-234, 1000  Independence  J 
S\V..  Washington,  DC  20585. 

Dated:  May  31.  1994. 
Georgp  B.  Breznay. 

Director,  Office  of  Hearings  end  A 

Proposed  Decision  and  Order  cf  the 
Department  of  Energy,  ImpieiTpiitaticn 
of  Special  Refund  Procedures 

Name  of  Finn:  Telimi.  Inc 
Dote  of  Filing:  October  7.  iat)3. 
Case  Number:  LEF-0114. 
May  31.1994. 

In  accordance  with  the  proc  jdural 
regulations  of  the  Department  af  Energy 
(DOE).  10  CFR  part  205,  subpt  rt  V.  the 
Economic  Regulator}-  Admini;  trstion 
(ERA)  of  the  DOE  filed  a  Potiti  jn  for  the 
Implementation  of  Special  Re  jnd 
Procedures  with  the  Office  of  Icarings 
and  Appeals  (OHA)  on  Octobt  r  7,  1993. 
The  petition  requests  that  OHi  i 
formulate  and  implement  proc  ?dures  for 
the  distribulicm  of  fiinds  receii  ed 
pursuant  to  a  consent  order  en  ered  into 
by  the  DOE  and  Telum,  Inc.  (T>lum). 

I.  Background 

Telum  was  a  "reseller-retailit"  of 
"covered  products"  as  those  t^ms  were 
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defined  in  6  CFR  150.352  and  10  CFR 
212.31.  Therefore,  Telum  was  required 
to  price  middle  distillate  fuel  in 
accordance  with  the  price  rule  of  the 
Mandatory  Petroleum  Price  Regulations 
set  forth  at  10  CFR  part  212.  subpart  F. 
and  antecedent  regulations  at  6  CFR  part 
150,  subpart  L.  As  a  result  of  an  audit, 
the  ERA  alleged  that  Telum  and  entities 
under  Telum's  direction  violated  the 
price  regulations  in  safes  of  middle 
distillate  fuel  to  Salt  River  Project  (Salt 
River)  during  a  five  month  period  from 
Etece.mber  1.  1973,  through  April  30. 
1974  (the  audit  period).'  The  auditors 
determined  that  during  this  period 
Telum  made  sales  of  midd'a  distillates 
to  Sail  River  at  p.ices  in  excess  cf  the 
maximum  lawful  selling  price  (Ml,SP) 
permitted  by  the  regulations. 
Cnnscqiiently,  the  ERA  issued  a 
Proposed  Remedial  Order  (PRO)  to 
Telum  on  May  28,  1980,  alleging  pricing 
violations  in  the  sale  of  middle  distillate 
fuel  to  Salt  River.  After  revising  its 
selection  of  the  "nearest  comparable 
outlet"  with  regard  to  the  "new  market" 
determination  under  10  CFR  212.111(b), 
the  ERA  issued  an  Amended  PRO  on 
September  15. 1986.  alleging  that  Telum 
had  overcharged  Salt  River  in  its  sales 
of  middle  distillate  fuel  in  the  amount 
of  S357.587.  On  April  7,  1988,  that 
Amended  PRO  was  remanded  by  OHA 
to  the  ERA.  for  a  new  determination 
regaiding  Telum's  nearest  comparable 
outlet  and  a  recalculation  of  MLSPs  and 
any  overcharges  in  sales  to  Salt  River. 
Telum.  hic.  17  DOE  Tl  83.010  (1988). 

The  ERA  did  not  issue  a  second 
Amended  PRO.  Instead,  on  May  30, 
1990,  the  DOE  entered  into  a  consent 
order  (No.  820H00020Z)  with  Telum  to 
resolve  all  administrative  and  civil 
claims  related  to  Telum's  compliance 
with  the  Fed^iral  petroleum  price  and 
allocation  regulations  in  its  resale 
transactions  of  petroleum  products 
during  the  period  December  1, 1973 
through  April  30, 1974.  Specifically, 
Telum  agreed  to  remit  S60,000,  plus 
interest,  to  the  DOE  for  deposit  in  an 
interest-bearing  escrow  account.  Telum 
has  remitted  S56.149.35  to  the  DOE, 
consisting  of  §51,626.18  toward 
payment  of  the  S6O.00O  principal 
amount  due  and  $4,523.17  toward 
payment  of  interest  due  on  principal. 
The  DOE  has  authorized  a  write-off  of 
the  remainder  of  the  amount  due  for 


'  Telum  was  iocorpotated  as  Bonus  Oil  Cooip»fiy 
on  August  13,  1968.  BoniLS  Oi!  Company's  name 
was  cha.nged  to  Tpfuni.  Inc.  effective  December  3. 
1974.  For  the  purposes  of  this  Oecision,  we  will 
refer  to  Uw  ftrin  otily  as  Tvhiin. 

Tha  oUmt  entities  tuxler Telum's  directioa,  a« 
listed  in  the  consent  order,  are:  ladusttial  Fuels. 
Inc.  an  Arizona  Corporation,  and  Giraud 
Corporation.  •  IWab  eorporation. 


rea.son9of  uncollectability.  Telum  is  no 
longer  in  business,  and  Earl  K.  Cook,  the 
former  president  of  Telum,  has 
indicated  that  he  is  unable  to  pay  the 
remainder  of  the  amount  due.  As  of 
March  31. 1994,  $9,028.35  in  interest 
had  accrued  in  the  DOE  escrow  account 
on  the  amount  paid  by  Telum. 

11.  Jurisdiction 

The  procedural  regulations  of  the 
DOE  set  forth  general  guidelines  by 
which  the  Office  of  Hearings  and 
Appeals  may  formulate  and  implement 
a  plan  of  distribution  for  funds  reo'ived 
as  a  result  of  an  enforcement 
prort^eding.  10  CFR  part  205,  subpart  V. 
It  is  the  DOE  policy  to  use  the  subpart 
V  process  to  distribute  such  funds  For 
a  more  detailed  discussion  of  subpart  V 
and  the  authority  of  the  Office  of 
Hearings  and  .\ppeals  to  fashion 
procedures  to  distribute  refunds 
obfainijd  as  part  of  consent  orders,  stre 
Office  of  Enforcement,  9  DOE  1 82.553 
(■•.932);  Office  cf  Enforcement,  9  DOE 
^  82,503  (1981);  Office  of  Enforcement, 
a  DOE  f  82,597  (1981).  After  reviovNing 
the  record  in  the  present  case,  we  have 
concluded  that  a  subpart  V  proccetiiuj> 
is  an  appropriate  mechanism  for 
distributing  the  Telum  consent  order 
fund.  We  therefore  propose  to  giant  th«! 
ERA'S  petition  and  assume  jurisdiciion 
over  distribution  of  the  fund. 

III.  Proposed  Refund  Procedures 

A.  Refund  Claimant 

Insofar  as  possible,  the  consent  order 
fund  should  be  distributed  to  customers 
of  Telum  who  were  injured  by  the 
alleged  overcharges.  Salt  River,  the  only 
Telum  customer  who  made  purchases 
during  the  consent  order  period  '.hat 
were  covered  by  the  PRO  and  Amended 
PRO,  is  the  only  Telum  customer  v.  o 
have  identified  as  hkely  to  have  bnon 
injured  by  the  alleged  overcharges. 
Although  we  recognize  that  the  Telum 
consent  order  covers  all  sales  of 
"covered  products"  by  Telum  for  the 
period  December  1,  1973  through  .A.pril 
30,  1974.  the  ERA  audit  files,  the  PRO. 
and  the  Amended  PRO  are  all  based 
only  on  sales  by  Telum  to  Salt  River. 
The  consent  order,  while  lacking  in 
specificity,  was  clearly  arrived  at  in 
order  to  settle  this  one  outstanding 
enforcement  issue.  We  are  thus  able  to 
use  the  information  contained  in  the 
audit  files  for  guidance  as  to  the  identity 
of  Telum's  injured  customer  and  the 
exjpnt  of  the  alleged  overcharges,  as  we 
have  done  in  some  prior  refund 
proceedings.  See.  e.g..  Howard  Oil  Co., 
15  DOE  185.072  (1986).  Consequently, 
we  propose  to  establish  a  claims 
procedure  in  which  Salt  Rivw  may 
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apply  for  a  refund  of  the  entire  consent 
order  fund.  Limiting  the  universe  of 
applicants  to  Salt  River  allows  us  to 
fashion  a  refund  plan  that  will 
correspond  most  closely  to  the  alleged 
overcharges  settled  by  the  consent 
order.  See  Consumers  Oil  Co..  13  DOE 
1  85,226  (lSS5j;  Marion  Corp..  1 2  DOE 
183.014(1984). 

In  prior  refund  proceedings,  in  order 
to  receive  a  full  refund,  clainnnts  whose 
price.'?  for  goods  and  senices  are 
regulated  by  a  governmental  body,  e.g., 
a  public  utility,  have  nnt  been  required 
to  provide  a  detailed  sh^nviiig  of  injuiy. 
See.  e.g. .  Dorchester  Gas  Corp  ,  14  DOE 
•5  85,240  at  E8.451  {1986J.  Instf  .ul. 
regulated  firms  have  been  n^qiiired  to  (ij 
certify  that  they  v/ill  pass  any  refund 
receivf-J  through  to  their  custor.iers.  (ii) 
provide  us  v,-ith  a  full  explanation  of 
how  they  plan  to  acco.nipiish  the 
restitution,  and  (iii)  certify  that  they  will 
notify  the  appropriate  rrguiatory  body 
of  the  receipt  of  the  refund.  Id.  this 
r.^quirernent  is  based  on  tne 
presumption  tfiat.  with  r^ispoct  to  a 
regulat 'd  Hrm.  any  overcharges  would 
h&vc  been  routinely  passed  through  to 
iis  customers.  Similarly,  any  refunds 
received  should  be  pa.ssod  th.ough  to  it.s 
ciiiston'.ers. 

Wo  have  been  infoared  by  Sail  Rivor 
tliat  the  nature  of  its  business  is  that  of 
a  municipal  public  pou.'-;r  uti'itv  v/hose 
r  'tcs  for  electricity  are  set  by  a  publicly- 
elect.'jrj  Board  of  Directors  (i.e..  a 
governmental  body}.  See  .Memorandum 
of  .April  29,  igS4To!8p.hcne 
Conv^r.-sation  hc^twesn  loan  Fgan 
Spokt'sperson  for  Salt  River,  and 
.•\nd:jw  Beck-.vith,  O}!  \  S'aff  ^n[  !v.st. 
We  have  determined,  'hcrofnrr,  that  Salt 
Rive-  is  a  regalaJcd  fi.-n  as  that  catt;gn.-y 
is  rii.-fi r.ed  above.  Se?  Citv  cf  Lul  bock, 
1 8  D'JJ  1 85,115  (19P,r,).  Accori'-nglv. 
we  n'jpose  tJiat  Salt  River,  as  •! 
r.-gui:-.;ea  firm,  need  not  mak,"  a 
shov.'i:;g  that  it  was  injured  by  the 
ai!  -..;rJ  overcharges.  However,  fialt 
River  v.-t!i  be  required  to  comrjlv  with 
thp  stipulations  outlined  above  that  ar" 
incumbent  upon  regulated  firms  when 
subn'.ir.ing  an  Application  for  Refund. 

B.  C'.'culation  cf  Refund  Aincu.it 

As  stated  above,  the  ERA  audit  files 
identi.fy  Salt  River  as  tlie  Telum 
customer  injured  by  the  alleged 
overcharges  that  were  tlie  subject  of  the 
consent  order.  We  propose  to  pay  the 
entire  amount  of  the  consent  order  fund 
to  Salt  River  as  a  refund  for  the  alleged 
overcharges.  In  addition.  Salt  River  will 
receive  all  of  the  interest  that  has 
accrued  on  the  consent  order  fund. 


IV.  Conclusion 

Salt  River  should  not  file  a  refund 
application  in  this  proceeding  until  the 
issuance  of  a  final  Decision  and  Order. 
Detailed  procedures  for  filing  an 
application  will  be  provided  in  the  final 
Decision  and  Order.  Before  disposing  of 
any  of  the  funds  received  as  a  result  of 
the  Telum  consent  order,  we  intend  to 
publicize  the  distribution  process  and  to 
provide  an  opportunity  for  any  affected 
party  to  submit  comments.  All 
conL-ncnts  must  be  filed  within  30  days 
of  the  publication  of  this  Proposed 
Decision  in  the  Federal  Register.  In 
addition  to  nrbtishing  copies  of  the 
proposed  a;i.    linal  Decisions  in  the 
Federal  Rcgisier,  copies  of  both  will  be 
provided  to  Salt  River, 
h  is  thereff)re  ordered  that: 
The  refund  amount  remitted  to  thi; 
Department  of  Energy  by  Telum,  Inc. 
pursuant  to  Consent  Order  No. 
82CIi00G2OZ,  finalized  on  May  30. 1990, 
will  be  distributed  in  accordance  with 
the  ffircgoing  Decision. 

IFR  Dw;.  94-13C90  Filed  6-3-W;  8:4.5  am] 

BILLING  COCE  e450-?1-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

Gulf  of  Mexico  Program  Management 
Committee  Meeting 

AGENCY:  E.nvironmental  Protoction 
A-f:nrv  (EI^A). 

ACTIGN:  Notice  of  m;;f;ting  of  the 
Marr.f',ement  Committee'of  tlio  Gulf  of 
Mexic;;  Progiam. 


SUMMARY:  The  Gulf  of  Mexico  Program's 
Niaragomo'it  Committee  wi!!  hold  a 
niotting  at  thn  Omni  Roval  Orleans 
Hotid,  621  St.  Louis  Str'et.  Now 
Orleans,  Louisiana. 
FOR  FURTHER  U,.=C.=IMAT!ON  CONTACT: 
Dr.  Dr.agias  Lipka,  Arting  Cii,-tor,  Gulf 
of  Mo.xico  Program  Office,  Building 
1103,  room  202,  John  C.  Stennis  Space 
Center,  Stennis  Space  Center,  MS 
3f)52r>-oOOO,  at  (601)  688-3726. 
SUPPLEMENTARV  iriFOR.yATION:  A  meeting 
of  the  Manage.mont  Co.iimitlee  of  the 
Gulf  of  Mevico  Program  will  be  held  on 
June  2'J.  1904,  at  the  Omni  Roval    . 
Orlcan.  Hotel.  621  St.  Louis  Strec-t,  New 
Orleans.  LA.  The  committee  will  meet 
from  8:30  a.m.  to  4:30  p.m.  on  June  29. 
Agenda  items  will  include;  Report  on 
Mega-Meeting;  Process  of  Selection  and 
Funding  of  FY95  Action  Item  Projects; 
Committee  Action  on  Business/Industry 
Presentation  on  Interaction  with  GMP; 
Issue  Committee  Co-Chair 
Representation;  and  Status  Reports  on 
Federal  Interagency  Summit  Meeting. 


Strategic  Planning  Initiative,  and  G?4P 
Symposium. 

The  meeting  is  open  to  the  public. 
Douglas  A.  Lipka, 

Acting  Director.  Gulf  of  Mexico  Program. 
IFR  Doc.  94-13669  Filed  D-3-94;  8:45  ami 
BILLING  CODE  6560-S0-«l 


[PF-599;  FRL-4870-3] 

Miles,  inc..  Agricultural  Division; 
Amended  Pesticide  Petitio.n  for 
Tebuconazole 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 


summary:  EPA  has  received  from  Miles. 
Inc.,  tlie  filing  of  an  amendment  to 
pesticide  petition  (PP)  PF3724 
proposing  to  establish  tolerances  for 
residues  of  the  fungicide  tebuconazole 
(a/p/ia-(2-(4-chlornpheny!)-ethyii-a/p/iu- 
(l.l-dimethylethyiJ-lH-i,2,4-triazole-l- 
ethanol)  in  or  en  the  rav.-  agricultural 
commodities  peanuts  at  0.3  part  per 
m.iUion  (ppm)  and  peanut  hulls  at  4.0 
ppm. 

ADDRESSES:  By  mail,  submit  written 
comments,  identified  by  the  document 
control  number  iiT-.^fi;)],  to:  Public 
Response  and  Program  Resources 
Branch.  Field  Operation.s  Division 
(7506C).  Office  of  Pesticide  Program.s. 
.  Environmental  Protection  A?encv.  401 
M  St..  SW..  Washington.  DC  20460.  In 
person,  bring  comments  to:  Rm.  1128. 
CM  *?.  1921  |en.;r&on  Davis  Hwy.. 
Arlint;ton,  V'A  22202. 

Information  submitted  as  a  conimfent 
concrrning  this  notice  m?y  be  claimed 
confidentidi  by  markinr  any  part  or  all 
of  that  information  as  "Co.didential 
Business  Inforn-.ation"  (CB!). 
Information  so  m.arkfid  v.-ill  rot  b^> 
disiclosfd  exept  in  accn.'danc^;  with 
procedures  set  forth  on  40  CFR  part  2. 
A  copy  of  the  comnjent  that  does  not 
contain  CHI  must  be  siibniitt.d  for 
ini-lusion  in  the  public  i:T:ord. 
Information  not  murkeii  cnnfldentidi 
may  be  disclosed  publicly  by  EP.A 
without  prior  notice.  All  written 
comments  will  be  available  for  public 
inspection  in  Pui^  1128  at  the  address 
given  above,  from  8  a.m.  to  4  p.m.. 
Monday  through  Friday,  excluding  legal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 
Steve  Robbins,  .Acting  Product  Man,-'grr 
(PM  21),  Registration  Division  (7505C), 
Office  of  Pesticide  Programs, 
Environmental  Protection  Agency.  401 
M  St..  SW..  Washington.  DC  20460. 
Office  location  and  telephone  number: 
Rm.  227.  CM  #2.  1921  Jefferson  Davis 


Federal  Register  /  Vol.  59,  No.  107  /  Monday,  June  6,  1994  /  Notices 


Hwy.,  Arlington.  VA  2220i . 
6900. 


10  641 


Fei 


(|orp. 
sion).  P.O. 

20-C013. 
of  filing 
eral  Food, 
L'.S.C.  346a) 
724. 

1  Register 
009).  The 
amend  40 
tolerances 


9^3 
I  ra 


t3 


SUPPLEMENTARY  INFORMATION:  EPA  has 

received  from  Miles.  Inc..  /  gricultural 

Division  (formerly  Mobpv 

Agricultural  Chemicals  Div 

Box  4913,  Kansas  City.  K 

en  amendmeiit  to  the  nolic 

under  section  408  of  the 

Drug,  and  Cosmetic  Act  (21 

for  pesticide  petition  (PP) 

which  appeared  in  the  Fed 

of  March  23.  1989(54  FR  1 

original  petition  proposed 

CFRpart  ISObyestablishi 

for  the  fiMigicide  {alpha-\2- 

chlorophr;nyl)-ethylJ-ayp.')3 

dimethyl3thyl)-lH-l,2.4-trii 

ethanol)  in  or  on  the  comm 

barley  grain  at  2.0  ppm,  bar 

forage  at  5.0  ppm,  barley  st 

ppm.  grapes  at  2  0  ppm.  g 

cleanings  (including  hulls 

grass,  seed  straw  (including 

30.0  ppm,  peanuts  at  0.05 

hulls  at  3.5  ppm,  peanut  ha 

ppm,  raisins  at  3.0  ppm.  w 

0.40  ppm.  wheat  g.rain  forag  ? 

ppm.  and  wheat  straw  at  19 

Miles,  Inc.,  has  amended 
to  propose  amending  40  CF 
by  establishing  a  regulation 
the  residues  of  the  fungicid* 
{4-chlorophenyl)-ethyll-oyp 
riimethylethyij-lH-1.2.4-tri 
ethanol)  in  or  on  peanuts  at 
and  peanut  hulls  at  4.0  ppi 
proposed  analytical  method 
determining  residues  is  hig 
prrformance  liquid  chrome 

In  previous  amendments 
pesticide  petition,  requestec 
Inc.,  all  commodities  other 
and  peanuts  hulls  (peanut  h 
grain,  barley  grain  forage,  be 
grapes,  grass  seed  cleanings 
hulN.  grass  seed  straw  inclu 
raisins,  wheat  grain,  wheat  f  rain  forage, 
and  wheat  straw)  were  with|rawn. 

Authori^•:  7  U  5  C.  346<i  and 
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Dated:  May  2G,  1994. 

Stephanie  R.  Irene, 

Acting  Dirtcto'.  negistration  Di\ 
ofPf'stic  ide  Programs. 

!FR  Doc  04-13673  Filed  6-3-9 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

Public  Information  CoHection 
Requirements  Submitted  To  Office  Of 
Management  And  Budget  For  Review 

.May  31.  1994. 

~  The  Federal  Communications 
Co.mniission  has  submitted  the 
following  information  collection 
requirements  to  OMB  for  review  and 
clearance  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3507). 

Copies  of  these  submissions  may  be 
purchased  from  the  Commission's  copy 
contractor.  International  Transcription 
Service.  Inc.,  2100  M  Stre^-*,  N\V..  suite 
140,  Washington.  IX  20037,  (202)  857- 
3800.  For  further  information  on  the^e 
submissions  contact  Judy  Boley,  Federal 
Communications  Commission.  (2U2) 
632-0276.  Persons  wishing  to  comment 
on  these  information  collections  should 
contact  TimiOlhy  Fain,  Office  of 
Management  and  Budget,  room  3221 
NEOB.  Washington,  DC  20503.  (202) 
395-3561. 

OMB  Number  3060-0059 
Title:  Statement  Regarding  the 
Importation  of  Radio  Frequency 
Devices  Capable  of  Causing  Harmful 
Interference 
Form  Number:  FCC  Form  740 
Action:  Extension  of  currently  approved 

collection 
Respondents:  Individuals  or 
households,  state  or  local 
governments,  non-profit  institutions, 
and  businesses  or  other  for-profit 
(including  small  businesses) 
Frequency  of  Response:  On  occasion 

reporting  requirement 
Estimated  AnnuaJ  Burden:  496.500 
responses;  .037  hours  average  burden 
per  response;  18.371  hours  Int.'i! 
annual  burden 
Needs  and  Uses:  FCC  Form  740 
declaration  is  submitted  to  the 
CommJssion  and  U.S.  Customs 
Service  upon  importation  of  radio 
frfquency  (FF)  devices. 
The  infor;r.ati;,ii  cclleriion  describes 
devices  being  imported  that  may  be 
harmful  to  authorized  radio  frequencies 
.■-o  that  the  FCC,  with  the  assistance  of 
Customs,  can  carry  out  this 
responsibility.  Examples  of  RF  de\  ices 
include:  Microwave  ovens,  virtusllv  anv 
produci  containing  a  computer 
microprocessor,  computers  and 
coinputer  peripherals,  telephones  with 
momorv  or  other  advanced  features. 
\  ideo  cameras  and  recorders, 
trdnsm.itters  and  transceivers,  most 
receivers  including  television  receivers, 
electronic  .musical  instruments,  video 
games,  and  radio  remote  control  lovs. 
Rule  changes  in  1990  reduced  the 


number  and  types  of  devices  for  \,hich 
the  i.mport  declaration  is  required 
Those  rule  changes  also  has  led  to  the 
use  of  electronic  submission  of  the 
required  information.  Because  cf  the 
effect  of  the  change  to  electronic  filing. 
the  number  of  paper  forms  submitted 
•  annually  has  dropped  by  aii  estinr.sted 
sixty  percent.  The  information 
continues  to  be  used  by  FCC  to  ensure 
that  radio  frequency  devices  imported 
into  the  United  States  and  its  customs 
territory  comply  with  applicable  FCC 
Rules  and  Regulations.  Information  is 
necessary  to  FCC/FOB  Enforcement 
Division.  FCC  Laboratory  and  U.S. 
Customs.  Purpose  is  to  keep  non- 
compliant  devices  from  being 
distributed  to  the  general  public  therebv 
reducing  the  potential  for  harm.^1 
interference  being  caused  to  authorized 
communications.  When  a  violation  is 
discovered,  the  FCC  can  issue  a  fine  or 
request  Customs  to  issue  redeliverv 
notice  to  the  importer.  If  the  importer 
does  not  redeliver  the  RF  device  to 
Customs,  the  importer  is  subject  to  fines 
imposed  by  the  U.S.  Custom,s  Service. 
OMB  .Vumber:  3060-0073 
Title:  Application  for  and  Certification 
of  Overtime  Service  Involving 
Inspection  of  Ship  Radio  Equipment 
Form  Number:  FCC  Form  808 
Respondents:  Businesses  or  other  for- 
profit  (including  small  businesses) 
Frequency  of  Response:  On  occasion 

reporting  requirement 
_  Estimated  Annual  Burden:  200 

responses:  .084  hours  average  burden 
per  response;  17  hours  total  annual 
burden 
Needs  and  Uses:  FCC  Form  608  is  used 
to  request  an  overtime  inspection  of 
compulsory  shipboard  radio 
equipment,  pursuant  to  section  4(0(3) 
of  the  Communications  Act  of  1934. 
as  amended,  and  FCC  Rules  and 
Regulations,  47  CFR  80.5S{e].  The 
information  requested  certifies  that 
the  overtiime  service  was  recue<;!ed 
and  perfonned.  If  this  form  were  not 
completed,  the  U.S.  Gcvernment 
would  not  be  reimbursed  for  the 
overtime  money  paid  to  the  cmp!c\ee 

Federal  Communirations  Cvr-.r.:]?'-,ir, 

William  F.  Caton, 

Acting  Secrr-tary. 

IFR  Doc.  94-t36'34  Filed  &-3-('-l.  f-  45  ,:.-.' 
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Public  Information  Collection 
Requirement  Submitted  to  Office  of 
f/ianagement  and  Budget  For  Review 

lime  3.  1994. 

The  Federal  Communications 
Commission  has  submitted  the 


following  information  collection 
requirement  to  OMB  for  review  and 
clearance  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3507). 

Copies  of  this  submission  may  be 
purchased  from  the  Commissions'  copy 
contractor  International  Transcription 
Service.  Inc.  2100  M.  Street,  NW.,  suite 
140.  Washington.  DC  20037,  (202)  857- 
3800.  For  further  information  on  this 
submission  contact  Judy  Boley,  Federal 
Communications  Commission,  (202) 
632-0276.  Persons  wishing  to  comment 
on  this  information  collection  should 
contact  Tim  Fain.  Office  of  Management 
and  Budget,  room  3235  NEOB, 
Washington.  DC  20503.  (202)  395-7231. 

Please  note:  The  Commission  has 
requested  emergency  review  of  this  item 
by  June  3.  1994.  under  the  provisions  of 
5  CFR  1320.18. 
OMB  Number:  None. 
Title:  FCC  Rate  Regulation  Impact 
Survey. 
Action:  New  collection. 
Respondents:  Business  or  other  for- 
profit. 

Frequency  of  Response:  Other:  One- 
time survey. 

Estimated  Annual  Burden:  100 
respondents.  25  responses  each.  2500 
total  responses;  1  hour  average  burden 
per  response;  2500  hours  total  annual 
burden. 

Needs  and  Uses:  Section  623  of  the 
Communications  Act  of  1934.  as 
amended  by  the  Cable  Television 
Consumer  Protection  and  Competition 
Act  of  1992  ("Cable-Act")  required  the 
Commission  to  establish  rules  to  govern 
rate  regulation  of  cable  services  offered 
by  cable  systems  that  are  not  subject  to 
effective  competition.  On  2/22/94.  the 
Commission  adopted  revised  cable  rate 
regulations  in  a  Second  Order  on 
reconsideration.  Fourth  Report  and 
Order  and  Fifth  Notice  of  Proposed 
Rulemaking  MM  Docket  No.  92-266. 
Implementation  of  Sections  of  the  Cable 
Television  Consumer  Protection  and 
Competition  Act  of  1992.  Rate 
Regulation,  wherein  we  revised  niles  to 
implem.ent  section  623.  subscriber  rate 
regulation.  The  new  rules  became 
effective  on  May  15, 1994,  and. 
pursuant  to  §§  76.932  and  76.964  of  the 
rules,  cable  systems  must  give 
subscribers  30  days  notice  of  any 
proposed  rate  change  or  restructuring 
made  by  the  cable  system.  In  connection 
with  these  orders,  the  Commission  will 
conduct  a  survey  on  the  im.pact  of  these 
new  rate  regulations.  The  purpose  of 
this  survey  is  to  determine  the  effect  of 
our  regulations  on  the  rales  for  regulated 
cable  services  since  the  5/15/94 
effective  date.  This  survey  will  be 
addressed  to  the  largest  100  multiple 
system  operators.  Surveying  the  largest 
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multiple  system  operators  will  permit  a 
review  of  rate  practices  under  our 
revised  regulations  of  cable  operators 
providing  a  majority  of  cable  service  in 
the  United  States.  The  consequences  of 
not  conducting  this  survey  will  impair 
our  ability  to  assess  whether  our  rate 
regulations  have  been  effective. 
Respondents  will  be  requested  to  submit 
copies  of  documentation  which  verifies 
subscriber  notification,  via  facsimile, 
and  respond  to  both  written  and 
telephone  inquiries  by  FCC  staff  Any 
responses  may  be  made  by  telephone  or 
in  written  format  via  facsimile,  upon 
request  by  Bureau  staff 

Federal  Communications  Commission. 

William  F.  Caton, 

Acting  Secretary. 

(FR  Doc  94-13795  Filed  6-3-94:  8:45  am] 

BILLING  CODE  6712-01-4) 


FEDERAL  MARITIME  COMMISSION 
Agreement(s)  Filed 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(s)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington,  DC  Office  of  the  Federal 
Maritime  Commission.  800  North 
Capitol  Street.  NW..  9th  floor.  Interested 
parties  may  submit  comments  on  each 
agreement  to  the  Secretary.  Federal 
Maritime  Commission,  Washington.  DC 
20573.  within  10  days  after  the  date  of 
the  Federal  Register  in  which  this 
notice  appears.  The  requirements  for 
comments  are  found  in  §  .'572.003  of  title 
46  of  the  Code  of  Federal  Regulations. 
Interested  persons  should  consult  this 
section  before  communicating  with  the 
Commission  regarding  a  pending 
agreement. 

Agreement  No.:  202-002744-077. 

Title:  West  Coast  of  South  America 
Agreement. 

Parties: 

A. P.  Moller-Maersk  Line. 

Compania  Chilena  dc  Navigacion 
Interoceania.  S.A.. 

Compania  Sud  Americana  de 
Vapores.  S.A.. 

Crowley  American  Transport,  Inc.. 

Flota  Merchante  Grancolombiana, 
S.A.. 

Lykes  Bros.  Steamship  Co.,  Inc., 

Nedlloyde  Linjen.  B.V.. 

Sea-Land  Service.  Inc.. 

South  Pacific  Shipping  Company  Ltd. 

Synopsis:  The  proposed  amendment 
would  revise  the  Agreement's  voting 
provisions  and  would  establish  a  new 
rule  regarding  distribution  of  and 


liability  for.  liquidated  damages  under 
service  contracts.  It  would  also  permit 
Principals  of  the  Conference  to  agree  on 
e.xceptions  to  certain  basic  Agreement 
provisions  regarding  service  contracts. 
The  parties  have  requested  a  shortened 
review  period. 

Agreement  No.:  203-011453. 

Title:  Southern  Africa /Oceania 
Agreement. 

Parties: 

Safbank  Line.  Ltd. 

Mediterranean  Shipping  Co.,  S.A 

Synopsis:  The  proposed  Agreement 
would  authorize  the  parties  to  establish 
a  slot  charter,  sailing,  revenue  sharing 
and  cooperative  working  arrangement  in 
the  trades  between  the  United  States 
and  Australia.  New  Zealand,  including 
other  islands  of  Oceania,  and  South 
Africa. 

Agreement  No.:  202-01 1454. 

Title:  U.S.A. /Oceania  Agreement. 

Parties: 

Safbank  Line.  Ltd. 

Mediterranean  Shipping  Co..  S.A. 

Synopsis:  The  proposed  Agreement 
would  authorize  the  parties  to 
establish  a  ratemaking  arrangement 
in  the  trades  between  the  United 
States  and  Australia.  New  Zealand 
and  other  islands  of  Oceania. 

By  Order  of  the  Federal  Maritime 
Commission. 

Dated:  May  31,  1994. 
Joseph  C.  Polking. 
Secretary. 

IFR  Doc.  94-13611  Filed  6-3-94;  8:45  am] 
BILLING  CODE  673(M)1-M 


FEDERAL  RESERVE  SYSTEM 

Agency  Forms  Under  Review; 
Correction 

AGENCY:  Board  of  Governors  of  the 
Federal  Reserve  System. 

ACTION:  Notice;  Correction. 


SUMMARY:  This  notice  corrects  a  notice 
published  in  the  Federal  Register  on 
May  19,  1994,  on  page  26228  (FR  Doc. 
94-12192).  In  the  dates  caption,  "May 
20.  1994"  is  corrected  to  read  "June  17, 
1994." 

Board  of  Governors  of  the  Federal  Reserve 
System.  May  31,  1994. 
William  W.  Wiles, 
Secretary-  of  the  Board. 
IFR  Doc  94-13641  Filed  6-3-94:  8:45  ami 
BILLING  CODE  B21041-F 
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Citicorp,  New  York,  New  Vbrk;  Request 
for  an  Exemption  from  Tyi  ;g 
Provisions 

('.iticorp.  New  York,  Ne-. 

(Citicorp!,  has  requested,  p 

section  106(b)  of  the  Bank't 

Company  Act  Amendment 

l!.S.C.  §  1971  et  seq]  [Seat) 

that  the  Board  grant  an  ex 

permit  any  subsidiary  of  Ci 

the  consideration  charged 

loans  based  upon  the  condi 

requircmonf  that  the  custd 

loan,  discount,  deposit,  or  t 

from  an  affiliate. 
Section  106{bJ  permits  a 

vary  the  consideration  for  t 

c.'odit  or  furnishing  service 

condition  o'"  rfquirement  t! 

customer  i.]y.i  obtain  a  trad: 

bankiii'r-  T'lduct  (loan,  disc 

or  frus'  -  ■  vire)  fro-n  that  b 

fiouHv.    . .  Section  106ib)  pr 

bank  iiom  en.Cdging  in  thes* 

activities  on  condition  thai 

obtain  any  additional  credit 

from  any  uffiHate.  The  Boar 

regulation  or  order,  grant 

that  are  not  contrary  to  the 

the  secti  r. 
Citicorp  contends  that  its 

consistt'nt  v.ifh  the  purpose 

106(b)  beca'jse  it  is  not  anii 

Citicorp  a.'gues  that  the  mar 

mortgage  loans  is  national  ii 

highly  competitive.  In  this 

Citicorp  asserts  that  it  does 

sufficient  market  power  in  a 

m;u-ket  to  restrain  competiti 

the  highly  competitive 

market  prevents  any  mortga 

from  having  sufficient  mark 
restrain  competition  in  the 

force  a  consumer  to  purchas 
on  uncompetitive  term.s. 

Further,  Citicorp  argues  t 
proposal  is  not  anticom. petit 
customers  would  not  be  req 
directly  or  indirectly  to  acce 
product  in  order  to  obtain  ar 
product.  In  this  regard,  Citic 
that  all  products  would  be  a 
separately  at  separate  prices 
prices  of  products  would  be 
competitive  through  normal 
forces.  Citicorp  also  claims 
customers  would  be  free  to 
purchase  combined  or  sepan  t 
from  Citicorp  affiliates  or  fro  n 
competitors.  Finally.  Citicor  i  contends 
that  the  proposal  would  pror  lote 
competition  and  provide  pul  1 
in  the  form  of  reduced  costs 
service. 

Notice  of  Citicorp's  reques 
published  solely  in  order  to 
views  of  interested  persons 
issues  presented  by  the  request 
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not  represent  a  determination  by  the 
Board  that  the  request  meets  or  is  like!y 
to  meet  the  standards  of  Section  106(hj. 
The  request  may  be  inspected  at  the 
offices  of  the  Board  of  Governors. 

Any  comments  or  requests  for  h'--2:;.ij: 
should  be  submitted  in  writing  and 
received  by  VVdliam  \V.  Wiles,  S<t i^-'arv 
of  the  Board  of  Governors  of  the  Fen- raJ 
Reserve  System.  Washington.  DC  20:.51 
not  later  than  (uly  5, 1994. 

Dou.d  of  Goiernors  of  the  Ked^r^!  R, «-.  .-.- 
'system.  May  31    1994. 

Jennifer  ].  lohnscn 

-'».•  -r-r.'.-.v  Si"  :-^-:r,r\'  of  the  Bontd 

!FR  Dot.  94-136'!2  Filed  6-3-M  H  -^  .. 

BILLING  CODE  Sii{W>1-F 


Elton  B.  Stephens  CharitatJie  Leaa 
Annuity  Trust  et  al ;  Change  in  Bank 
Cc;"itrol  Noi'oe.s;  P--^o'.,\S''-:-c-:5  of 
Shares  of  Bar-ks  or  Sank  no  .iJin- 
Companies 

The  no'lficants  li.-tcd  helovv  '•.■..  .  •• 
applied  under  the  Change  in  B  ;;;k 
Control  Art  (12  U.S.C.  1617iu)  and  t 
225.41  of  the  Board's  Regulation  \  (12 
CFF.  225.4  I)  to  acquire  y  bank  or  hank 
holdint;  i.;omp.^ny.  The  factors  th.it  ^.tk> 
considerttd  in  attiog  on  the  nolicr,  are 
set  forth  in  paraijiaph  7  of  the  Aft  •12 
U  S.C.  )817(j)(7)). 

The  notices  ure  available  fur 
immedidle  inspection  at  the  Fed*  r;»] 
Reserve  Bank  indicated.  Once  the 
notices  have  been  at.ccpted  for 
processing,  they  will  also  be  a. adabi- 
for  inspection  at  the  offices  of  the  boAii 
of  Governors.  Interested  persons  mav 
express  their  views  in  writing  to  tiie 
Reserve  Bank  indicated  for  that  notice 
or  to  the  offices  of  the  Board  of 
Governors.  Comments  must  be  reri:ve.j 
not  later  than  June  27,  1994. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Zane  K.  Ki-iley,  Vice  Presidents  1U4 
Marietta  Street.  N.W.,  Atlanta.  Creorgia 
30303: 

1.  Elton  B.  Stephens  Charitable  Lead 
Annuity  Trust,  James  T".  Stephens.  Elton 
B  Stephens,  Jr..  Jane  S.  Comer,  and  Dc'A 
S.  Broijke,  as  Tnistees  to  retain  35.6 
percent  of  the  voting  shares  of  Alabama 
Bancorp,  BirminghasTi.  Alabama,  and 
thereby  indirectly  acquire  Highland 
Bank,  Birmingham,  Alabama. 

B.  Federal  Reserve  Bank  of  Kansas 
City  (Stephen  E.  McBnde,  Assistant 
Vice  President)  925  Grand  Avenue, 
Kansas  City,  Missouri  64198: 

1.  Ellen  L.  Munter,  Coleridge, 
Nebraska;  to  acquire  an  additional  17.04 
percent  of  the  voting  shares  of  Gray 
Bancorp,  Coleridge,  Nebraska,  for  a  total 
of  67.90  percent,  and  thereby  indirectly 
acquire  Coleridge  National  Bank, 
Coleridge.  Nebraska. 


C.  Federal  Reserve  Bank  of  Dallas 

(r^nie  D.  Short,  Vice  President)  2200 
.North  Pearl  Street,  Dallas,  Texiis  75201- 
2272: 

J.  Howard  Earl  Rachofsky,  Dails.s. 
Texas;  to  acquire  an  addilio.'i;;-]  0  44 
p(  rcent  cf  the  voting  sh:;;cs.  of  ROSE 
Bancorp,  Inc..  Red  Oak,  Ter.as,  for  a 
total  of  25.15  percent,  and  thpieby 
indirectly  acquire  The  Red  0«k  SLiU- 
Bank.  Red  Oak,  Texas. 

Board  of  Governors  of  the  f«.'C'  tii  ^.--"., 
.'>>sfem.  \Uy  31,  19S4 
lennifer  J.  fohnson, 
A  >0'  latf  Secrttary  of  the  Bur.: .'. 
;f-RDoi.«?4-13643  Filed  6-3-'J4  f-.^-  , 
B'XV'iQ  coot  C210-01-F 


First  Common  wealth  Financial 
Corporation;  Formation  cf,  AcQuisi'ion 
by.  or  Werner  of  Bank  Holding 
Companies:  and  Acqiiiiitir?"  of 
Norbariking  Company 

Th;  company  listed  in  this  notiie  has 
applied  under  §  225.14  of  the  Beard  s 
Regulation  Y  (12  CFR  225.14)  fo:  the 
Board's  approval  under  section  3  oi  !).  • 
Bank  Holding  Company  .'\ct  (12  '.'  .S  > 
1842)  to  become  a  bank  holding 
company  or  to  acquire  voti'jg  set.irit;'js 
of  a  bank  or  bank  holding  company  Tnr 
liM'd  com.panv  has  also  appliv  d  •.■.r.d^-: 
§  22.5.23(a)(2)  of  RegLj]atiL>n  V  (12  CFR 
225.23(a)(2))  for  the  Uoard's  approval 
under  section  4(c);fi)  of  the  IJaok 
Hoi<ling  Company  Act  (12  U.S.C 
l«43(c)(8))  and  §  225.21{>i]  cf  K- gui.V.ion 
Y  (12  CFR  225.21(a))  to  acquire  i^r 
control  voting  securities  or  asspts  of  j 
compciny  engaged  in  a  iionbiukinj.: 
af  »ivity  that  is  listed  in  §  225.23  oi' 
Regulation  Y  as  closely  lelatcd  t'? 
banking  and  permissible  foi  tank 
holding  companies,  or  to  engage  in  si^ch 
an  activity.  Unless  otherwise  rioti-d, 
these  activities  will  be  conducted 
throughout  the  United  State..;. 

The  application  is  available  for 
immediate  inspection  at  liie  Federii 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 


Federal  Register  /  Vol.  59.  No.  107  /  Monday.  )une  6.  1994  /  Notices  29295 


reasons  a  WTitten  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  he  aggrieved  by 
approval  of  the  proposal. 

Comments  regartfing  the  application 
must  be  received  nt  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  tlian  June  30,  1994. 

A.  Federal  Reserve  Bank  of  Cleveland 
(John  J.  Wixted,  Jr.,  Vice  President)  1455 
East  Sixth  Street.  Cleveland,  Ohio 
44101: 

1.  First  Commornvi'olth  Financial 
Corporation,  Indiana.  Pennsylvania;  to 
merge  with  United  National 
Bancorporation,  Chanibersburg, 
Pennsylvania,  and  thereby  indirectly 
acquire  Unitas  National  Bank. 
Chambersburg,  Pennsylvania. 

In  connection  with  this  application. 
Applicant  also  proposes  to  acquire 
Unitas  Mortgage  Corporation,  Carlisle, 
Pennsylvania,  and  thereby  engage  in 
mortgage  banking  activities,  including 
the  making  or  acquiring,  for  its  own 
account  or  for  the  account  of  others, 
loans  and  other  extensions  of  credit 
secured  by  real  estate  pursuant  to  § 
225.25(b)(1)  of  the  Board's  Regulation  Y. 

Board  of  Governor.s  of  thr  Federal  Reserve 
System,  May  31, 1994. 
Jennifer  J.  Johnson, 
Associate  Scrrviary  of  ttit  •  B,  lard. 
[FR  Doc.  94-1.J644  Filed  0-1-94;  8;45  am) 
BILLING  CODE  621(M)1-F 


J.P.  Morgan  &  Co.  Incorporated,  etal.; 
Acquisitions  of  Companies  Engaged  in 
Permissible  Nonbanking  Activities 

The  organizations  listed  in  this  notice 
have  applied  under  §  22.5.23(a)(2)  or  (f) 
of  the  Hoard's  Regulation  V  (12  CFR 
225.2;-!(.i)(2)  or  (Q)  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Companv  Act  (12  U.S.C 
184r)(r)i'H))  and  §  225.2"!(.'.)  of  Regulation 
Y  (12  C.VR  225.21(a))  to  ac ri.ire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  ir.  listed  in  §  225.25  of 
Regulation  Y  as  closely  rdatfd  to 
banking  ami  permissible  for  bank 
holding  companies.  Unless  otherwis.; 
noted,  such  activities  will  bo  co'^Hucted 
throughout  the  United  States 

Eacn  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  acceptt'd  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 


question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  other\vise  noted,  comments 
regarding  each  of  these  applications 
must  be  recei'  rd  at  the  Reserve  Bank 
indicated  for  ,he  application  or  the 
offices  of  the  Board  of  Governors  not 
later  than  June  20,  1994. 

A.  Federal  Resene  Bank  of  New 
York  (William  L  Rutledge,  Senior  Vice 
President)  33  Liberty  Street,  New  York, 
New  York  10045: 

1.  J.P.  Morgan  &■  Co.  Incorporated. 
New  York,  New  York;  to  make  a 
$100,000  investment  in  the  non-voting 
preferred  stocks  of  Big  City  Forest,  Inc., 
Bronx,  New  York,  and  to  facilitate 
bridge  financing  for  Big  City  Forest,  Inc.. 
a  (  orporation  designed  primarilv  to 
promote  community  welfare,  such  as 
the  economic  rehabilitation  and 
development  of  low  income  areas 
pursuant  to  Sj  225.25(b)(6)  of  the  Boards 
Kepulation  Y. 

B.  Federal  Reserve  Bank  of 
.Minneapolis  (Janies  M.  Lvon.  Vice 
rrt'-.i(irnt)  250  Marquette  Avenue. 
.Minnr'apolis,  Minnesota  55480: 

1.  .Vonvr.sf  Corporation.  Minn<-;ipoli>. 
Minnesota;  to  acquire  First  Insurance 
.XgiMicy  of  Detroit  Lakes.  Inc..  Detroit 
Lakes,  Minnesota,  and  thcrebv  engage  in 
gt-neral  insurarsce  agency  .ictivities 
j)ursiiant  to  .S  225.25(b){8)(vii)  of  the 
B<ia.'-d's  Regulation  Y.  These  activities 
will  be  conducted  in  Detroit  Lakes, 
.Min:ii'.sota. 

Ho.ird  of  C'lOveniory  nf  the  I  VdH.-.ii  K.scrvf 
S>~:fm.  Mny  n.  l<)94. 
Jennifer  J.  |ohnson, 
A.^:.0(i<itv  Scrrotnr}-  of  Ihr  Hoard. 
\VK  Doo.  94-nr,-I-,  Filed  f.--t-94:  H  4=i  nir.j 

BILLING  CODE  621(W)1  F 


Mellon  Bank  Corporation,  et  al.; 
Formations  of;  Acquisitions  by;  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
ha\  e  applied  for  the  Board's  approval 


under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and  § 
225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act 
(12  U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  thcsir  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  inclufle  a  statement  of  why  a 
written  presentation  would  not  suffice 
in  lieu  of  a  hearing,  identifying 
specifically  any  questions  of  fact  that 
are  in  dispute  and  summarizing  the 
evidencf!  that  would  bo  presented  at  a 
hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than  June  30. 
1994 

A.  Federal  Reserve  Bank  of  Cleveland 

(jobn  J.  Wi.xted,  Jr.,  Vice  President)  1455 
Last  Sixth  Street,  Cleveland,  Ohio 
44101; 

1.  Mfllon  Hank  Corporation, 
Pittsburgh,  Pennsylvania;  to  acquire  100 
percent  of  the  voting  shares  of  Glendaic 
Uancorponition.  Voorhees  TouTiship. 
New  JtTsey,  and  thereby  indirectly 
acquire  Glendaie  Bank  of  Pennsylvania, 
and  Glendaie  National  Bank  of  New 
Jerstjy,  Voorhees  Township.  New  Jersey. 

B.  Federal  Reserve  Bank  of  Atlanta 

t7.x\n  R.  Kell(!y.  Vice  I'.-csident)  104 
Ma.-ietta  Street.  N.W..  Atlanta,  Georgia 
;U);!03: 

i.  Allied  Bankshcrtis.  Inc..  Thomson. 
Georgia;  to  acquire  100  percent  of  the 
voting  shares  of  Citizens  Bank  «:  Trust. 
Lvans.  (leorgia. 

2.  Allird  Uiink.^harps.  Inc..  Thomson, 
(ieorgia;  to  merge  with  Jefferson 
liancshares,  Inc..  Louisville.  Georgia, 
and  thereby  indirectly  acquire  Bank  of 
Jefferson  County,  Louisville.  O^orgia. 

:i.  Syno\u.s  Financial  Corp.. 
Columbus,  Georgia;  Synovus  Financial 
Corp.  of  Alabama,  Jasper.  Alabama;  ami 
TB&C  Bancshares.  Inc.,  Columbvis, 
Ck'orgia;  to  merge  with  State  Bancshanjs, 
Inc.,  Enterprise,  Alabama,  and  thereby 
indirectly  acquire  Coffi«c  County  Bank, 
Enterprise,  Alabama. 
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Board  of  Governors  of  the  Inderal  Reserve 
System.  May  31.  1994. 
Jennifer  |.  Johnson. 
Associate  Secretary  of  the  Boih-d. 
|FR  Doc  94-13646  Filed  6-3-?  4;  8:45  am) 
BILUNG  CODE  6?1iM>1-F 


Shawmut  National  Corpoiation,  et  al.; 
Notice  of  Applications  to  Engage  de 
novo  in  Permissible  Nonhanking 
Activities 

-  The  compani€!S  listed  in  this  notice 
have  filed  an  application  u  ider  § 
225.23(a)(1)  of  the  Board's  Regulation  Y 
( 12  CFK  22 5.23 (.-i)(l))  for  ll:  e  Board  b 
approval  undt;r  section  4(c  (8)  of  the 
Bank  Holding  Company  Ac  t  (12  U.S.C. 
1843(r)(8))and  §  225.21(a)  of  Regulation 
Y  ( 12  CFR  225.21(aj)  to  cor  imence  or  to 
(ingagp  dt^  novo,  either  dire  ;tly  or 
through  g  fruhsidiury,  in  a  r  onbanking 
activity  ih.it  is  listed  in  §  2.  5.25  of 
Regulation  Y  as  chisely  reU  ted  to 
banking  and  pennissible  fo  •  bank 
hc'kiing  companies.  Unless  otherwise 
noted,  such  activities  will  1:  e  conducted 
throughoiil  the  United  Stati  s. 

Eath  application  is  avaih  ble  for 
irn.'nediate  inspection  at  th(  Federal 
Reserve  Bank  indicated  On  ce  the 
application  has  been  accept  sd  for 
processing,  it  will  also  be  a'  ailable  for 
inspet  tion  at  the  offices  of  t  le  Board  of 
Governors.  Interested  perso  is  may 
express  their  views  in  writii  ig  on  the 
question  whether  consumm  ition  of  the 
pro;)c»sal  can  "reasonably  b<  expected  to 
produce  benefits  to  the  pub  ic,  such  as 
greater  convenience,  increa;  ed 
competition,  or  gains  in  effi  :iency.  that 
outweigh  possible  adverse  e  fects,  such 
as  undue  concentration  of  n  sources, 
decroiist'd  or  unfair  competi  ion, 
confiiLt.:.  of  interests,  or  uns^  »und 
banking  prnuices."  Any  roq  lest  for  a 
hearing  on  this  question  mu  it  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentatic  n  would 
not  suffice  in  lieu  of  a  hearir  g, 
identifying  .ipecifically  any  i  uestions  of 
fact  thcit  are  in  dispute,  sumi  narizing  The 
evident  e  that  would  be  pres  n 
hearing,  and  indicating  how 
commenting  would  be  aggric  vcd  by 
appr()v^.l  (f  the  proposal. 
Unless  otherwise  noted.  c(  i 


mments 
regarding  the  applications  m  .ist  be 
receiv'd  ;.!  the  Reservu  Ba:ik  indicated 
r<r  tnt!  otficHs  of  the  Board  of  r,(;V(rnors 
lint  laier  (cm  June  27,  1994. 

A.  Fe^vr-il  Reserve  Bank  f  f  Boston 
;Kabon  M  Brady.  Vice  I're^ii  !-r,t)  BOO 
Atlantic  A-.  .inue.  Boston,  M^^siichusetts 
(12106: 

1  Shawntut  National  Corp  jraticn, 
Hartford,  Connecticut;  to  erif  ige  de 
novo  through  its  subsidiary,  fhawmut 


Investment  Advisers,  Inc.,  Boston, 
Massachusetts,  in  providing  portfolio 
investment  advice  and  management  for 
institutional  and  employee  benefit 
account  customers;  providing 
investment  advisory  services  to.  and 
management  of  accounts  superv  ised  by 
SNC's  subsidiary  banks;  serving  as 
investment  advisor  to  an  investment 
company  or  companies  that  may  be 
organized  by  Applicant,  or  any  of  SNC's 
subsidiaries;  providing  portfolio 
investment  acivice  or  management  to  a 
limited  number  of  personal  trust  or 
investment  management  agency 
customers;  and  furnishing  general 
economic  information  and  advice, 
general  economic  statistical  forecasting 
serviccib  and  industry  and  company 
.studies  to  the  foregoing  parties  pursuant 
to  §  225.25(b)(4)(ii),  (iii),  (iv)  and  (vj  of 
the  Boards  Regulation  Y.  The.se 
activities  will  be  conducted  in  the 
Western  Hemisphere. 

B.  Federal  Reserve  Bank  ofCieveiand 
(John  J.  Wixted,  Jr.,  Vice  President)  1  i55 
East  Si-Alh  Street.  Cleveland,  Ohio 
44101: 

].  Banc  One  Corporation,  Columbus, 
Ohio;  to  engage  de  novo  through  its 
subsidiary,  Croghan  &  Associates,  Inc., 
Boulder.  Colorado,  d.b.a.  System  One, 
in  collection  agency  activities  pursuant 
to  §  225.25{b)(23)  of  the  Board's 
Regulation  Y. 

Board  of  Governors  of  the  f'ederal  Reserve 
S\s:em.  .May  31,  1994. 
Jennifer  J.  Johnson, 
Assi  Kictf  Secretary  of  the  Board. 
If  R  Do.    94-13647  Filed  6-3-94;  8:45  am] 

BILLING  COOE  UKHJI-F 


Trans  Financial  Bancorp,  Inc.; 
AcQuisltlon  of  Company  Engaged  in 
Nonbanking  Activities 

The  orgcinization  listed  in  this  notice 
his  applied  under  §  225.23(a)  or  (f)  of 
the  Board's  Regulation  Y  (12  CFR 
22.S. 23(a)  or  (f))  for  the  Board's  approval 
uiider  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
l«-3f.;)(8))  and  §'225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonhanking 
activity.  Unless  otherwise  notiid,  such 
.'iCtivifies  will  be  conducted  throughout 
Ihc  United  States. 

The  application  is  available  for 
imnirKiiate  inspection  at  the  Federal 
R'^.vTve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
pror.issing.  it  will  also  be  available  for 
in::fj.;r.tion  at  the  ofHc^es  of  the  Board  of 
C-ovtM-ncrs.  Intsreslt^d  p'^rsons  ni,iy 
express  iheir  views  in  v.Titing  on  the 
question  whether  consummation  of  the 


proposal  can  "reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing. 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
aporoval  of  the  proposal 

Comments  regarcfing  the  application 
rnr.«;t  be  received  at  the  Reserve  Bank 
indicated  or  the  ofiices  of  the  Bo?:rd  of 
Governors  not  later  than  June  27.  19^4. 
A.  Federal  Reserve  Bank  of  St.  Louis 
(Randall  C.  Sumner.  Vice  President)  411 
Locust  Street.  St.  Louis.  Missouri  631G6: 

1.  Trans  Financial  Bancorp,  Inc., 
Bowling  Green,  Kentucky;  to  engage  de 
novo  through  a  nonhanking  subsidiary. 
Trans  Financial  Investment  Services, 
Inc.,  Nashville,  Tennessee,  in  securities 
brokerage  services  pursuant  to  §§ 
225.25(b)(15)  and  (b)(4)  of  the  Board's 
Regulation  Y,  and  in  buying  and  selling 
securities  on  the  order  of  investors  as 
"riskless  principal."  Cardinal 
Bancshares,  Inc.,  80  Federal  Reserve 
Bulletin  447  (1994). 

Board  of  Governors  of  the  Federal  Reserve 
System,  May  31,  1994. 
Jennifer  J.  Johason, 
Associate  Secretary  of  the  Board. 
|FR  Doc.  94-13648  Filed  6-3-94;  8:45  am] 

BILLING  CODE  eZIO-OI-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

(Program  Announcement  No.  478] 

National  Institute  for  Occupational 
Safety  and  Health;  Implementing  Lead- 
Based  Paint  Abatement  Training  for 
Workers  and  Supervisors 

Introduction 

The  Centers  for  Diseaso  Control  and 
P.revention  (CDCj  announces  the 
av;jtlability  of  fi.scal  year  (FY)  1991 
funds  for  a  grant  prognim  to  pnjvicle 
trai.ning  for  workb-rs  and  supervisors 
engaged  or  cxpecl(;d  to  ber>ngaged  in 
lead-based  paint  abaiemt-n!  work. 

The  Public  Health  Service  (PHSJ  is 
c:ommiited  lo  achieving  the  health 
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promotion  and  disease  prevention 
objectives  of  Healthy  People  2000.  a 
l-'HS-Ied  national  activity  to  reduce 
morbidity  and  mortality  and  improve 
the  quality  of  life.  This  announcement 
IS  related  to  Ihe  priority  area  of 
Occupatioiial  Safety  and  Health.  (For 
ordering  a  copy  of  Healthy  Peoplt!  2000, 
see  the  section  WHtRE  TO  OBTAIN 
ADOmONAL  INFORMATION). 

Authority:  This  program  is  ai!(h()ri<jtd 
under  section  J2(cj  of  the  Occupational 
S.itV'y  and  Health  .'Kef  (29  L'  S.C.  67i[c;)),  as 
•  iinended  by  section  1033  of  Puit.  I..  10^-550. 
the  Housing  and  Community  IVvclopment 
Act  of  149./. 

Smoke-Free  Workplace 

The  PHS  strongly  encour.ijjes  all  <4rant 
recipients  to  provide  a  smoke-fioe 
workplace  and  promote  the  non-use  of 
all  tobacco  products.  This  is  consistont 
u'ith  the  PHS  mission  to  protect  and 
advance  the  physical  and  mental  health 
of  the  American  people. 

Eligible  Applicants 

Only  non-profit  organizations 
(including  colleges  and  universities, 
joint  labor-m.anagement  tnisf  funds. 
States,  and  non-profit  government 
employee  organizations)  who  have 
experience  in  the  implementation  and 
operation  of  health  and  safety  training 
for  lead-based  paint  abatement  workers 
atul  supervisors  will  be  considered  for 
funding. 

For  the  purposes  of  this  notice.the 
term  "lead-based  paint  abatement 
activity"  means  activities  engased  in  by 
workers  that  include  the  removal, 
disposal,  handling,  and  transportation 
of  lead-based  paint  and  materials 
containing  lead-based  paint  from  public 
..nd  private  dwellings,  public  and 
commercial  buildings,  bridges  and  other 
structures  or  superstructures  where 
lead  based  paint  presents  or  may 
pre.sent  an  unreasonable  risk  fo  Kealth 
and  safety  of  the  environn;.-  nt. 

Grants  made  under  this  program  shall 
be  awarded  only  to  those  organizations 
that  fund  at  least  30%  of  their  lead- 
ba.sed  paint  training  programs  from  non- 
Federal  sources  excluding  in-kind 
contributions. 

In-kind  contributions  am  defined  as 
the  value  of  a  non-cash  contribution  to 
meet  a  recipient's  cost-sharing 
ref]uirement.  An  in-kind  contribution 
may  consist  of  charges  for  real  property 
and  equipment,  or  the  value  of  goods 
and  services,  directly  benefiting  the 
NIOSH-funded  project. 

The  above  stipulations  are  mandated 
by  section  22(g)  of  the  Occupational 
Safety  and  Health  Act  (29  U.S.C.  fi71(g)). 
as  amended. 


AvailcM  lily  of  Funds 

Appr<  ximately  $500,000  is  available 
in  FY  1994  lo  fund  approximately  four 
awards,  h  is  expected  that  the  average 
award  will  be  Sl2.-5,000.  ranging  from 
SlOO.OOO  to  S150.000.  The  awards  will 
begin  on  or  aboui  September  30.  1994, 
for  a  12-month  budget  period  within  a 
project  period  of  up  to  four  years. 
Funding  esli-nales  may  vaiy  and  are 
subject  lo  change. 

Continuation  awards  within  the 
project  period  will  be  made  on  tlie  basis 
of  satisfactory  progress  snd  the 
availability  of  funds. 

Purpose 

The  purpose  of  these  awards  is  to 
ensure  that  lead-based  paint  abatement 
workers  and  supervisors  receive 
adequate  training  and  education 
concerning  the  health  and  safetv  issues 
of  working  with  and  abating  lpad-bas<^d 
paint. 

Program  Requirements 

In  conducting  activities  to  achieve  the 
purpose  of  this  program,  the  recipient 
shall  be  responsible  for  conducting 
activities  as  follows: 

1.  Develop  and  conduct  a  four-year 
training  program  for  workers  and 
supervisors  involved  or  expected  to  be 
involved  in  lead-based  paint  abatement 
activity. 

2.  Identify  and  select  regions  and 
populations  for  training,  based  on  a  list 
of  criteria  detennined  by  ihc  applicant. 

3.  Designate  specific  levels  of  training, 
amount  of  training,  and  number  of 
trainees  to  be  trained  fiach  year.  Course 
materials  utilizefl  will  be  those  which 
meet  the  m.ost  up-to-ddte  Federnl  (EPA/ 
HUD)  requirements. 

4.  Evaluate  the  efftn  tiv.'n«;ss  »)f  such 

training. 

Evaluation  Criteria 

Applications  will  be  revieuod  and 
evaluated  iiccording  to  th.e  following 
criteria: 

1.  Program  Experier.ce  (3.=')'!-.) 

a.  Experience  in  the  devrlopmeiit  and 
delivery  of  adult-educalion  courses  with 
emphasis  on  training  individuals  with 
limited  educati(mal  experience. 

b.  Experience  in  the  delivery  of  health 
and  safety  course  material  to 
individuals  with  limited  English 
language  skills. 

c.  Df;mon.strated  ability  to  target  the 
worker  population. 

d.  Demonstrated  experience  with 
hands-on  training  systems. 


2.  Lead-Based  Paint  Abatement  Worker 
Course  Experience  (35%) 

a.  Experience  in  the  delivery  of 
courses  to  lead-based  paint  abatement 
workers. 

b.  Demonst felted  experience  in  the 
implementation  and  operation  of  health 
and  safety  training  for  lead-based  paint 
abatement  workers. 

c.  Qualifications  of  key  personnel. 

3.  Project  Management.  Planning,  and 
Evaluation  (30%) 

a.  Ability  of  the  applicant  to  provide 
appropriate  program  staff  and  a 
management  plan  for  the  proj<x:t.  ■ 
including  designation  of  a  qualified 
program  administrator. 

b.  Ability  to  provide  space, 
equipment,  staff  time,  and  other 
resources  required  to  perfonn  the 
applicant's  responsibilities  in  the 
project. 

c.  The  number  of  courses  to  be 
offered,  the  number  of  training  sites  to 
Iw  used,  and  the  number  of  workers 
expected  to  be  trained  during  Ihe  project 
period. 

d.  The  methods  to  be  used  in 
evaluating  the  effectiveness  of  the 
training. 

4.  Budget  (Not  Scored) 

The  budget  will  be  evaluated  to  the 
extent  it  is  reasonable,  clearly  justified, 
and  consistent  with  the  interided  use  of 
funds. 

Executive  Order  12372  Review 

Applications  are  not  subject  to  review 
by  Executive  Order  12372. 
Int.jrgovemmenfal  Review  of  Inderal 
Programs. 

Public  Health  System  Reporting 
Requirements 

This  program  is  not  subject  to  the 
Public  Health  System  Reporting 
Requirements. 

Catalog  of  Federal  Domestic  A.ssistance 
Number 

The  Catalog  of  Federal  Dome.slic 
.Assistance  number  for  this  program  is 
93.197. 

Application  Submission  and  Deadline 

The  original  and  two  copies  of  the 
application  PHS  Form  5161-1  must  be 
submitted  to  Henry  S.  Cassell.  III.  Grants 
Management  Officer.  Grants 
Management  Branch.  Procurement  and 
Cirants  Office.  Centers  for  Disease 
Control  and  Prevention  (CDC).  255  East 
Paces  Ferry  Road.  NE..  room  300. 
Mailstop  E-13.  Atlanta.  GA  30305.  on  or 
before  August  1.  1994. 

1.  Deadline:  Applications  will  be 
considered  to  have  met  the  deadline  if 
they  are  cither: 
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a.  Received  on  or  before 
date,  or 

b.  Sent  on  or  before  the 
and  received  in  time  for  su 
the  objective  review  group, 
must  request  a  legibly  date< 
.Service  postmark  or  obtain 
dated  receipt  from  a 
or  the  U.S.  Postal  Service 
mntered  postmarks  shall  no 
acceptable  as  proof  of  time 

2.  Late  Applications:  A 
which  do  not  meet  the  crite 
lb.  above  are  considered  la 
applications  and  will  be 
applicfint. 

Where  la  Obtain  Adiiition. 
Information 


I  le  deadline 


deadline  date 
mission  to 
(Applicants 
U.S.  Postal 
legibly 

carrier 
vr.te 
be 

mailing.) 
ications 
ia  in  l.a.  or 
ale 
ret  irned  to  die 


I  commt  rcia 
fri 


1' 
Pfl 


nbnr 


mcem  3nt 


To  receive  additional  wri 
information  cali  (404)  332— 
will  be  asked  to  leave  your 
<i(iilress.  and  telephone  nu 
nesd  to  refer  to  Annoi 
473.  You  will  receive  a  com  ) 
program  description,  inforn:  iit 
application  procedures,  and 
fcnns. 

If  you  have  questions  aftei 
the  contents  of  all  the  d(K 
Ijusinoss  management  techn 
assistance  may  be  obtained 
M.  Byrd,  Grants  Managerner  t 
Grants  Munagement  Branch, 
Procurement  and  Grants  Off 
for  Disease  Control  and  Prev  ^; 


ur  lents. 


ANDA  no. 


17-S59 
1&-419 

18-420 
1&-670 

18-690 

19-106 

72-<i98 

85-191 
85-2-;  4 

86-001 
87-161 
83-449 
88-475 

88-606 
89-223 


Fluorourac:! 

Furosemide 

Furosemide 
Furosemide 


2C0 


tiscne 


US.P 
Hydrocort) 
Sterile 

mL 

Theophylline 
DipyridamoJ( 
Floocinolonc 
Glycopynote  h 


1  hcrefore,  under  section  5(  15(e)  of  the 
Federal  Food,  Drug,  and  Cosinetic  Act 
(21  U.S.C.  355(e))  and  under  luthority 
delegated  to  the  Director.  Cei  ter  for 
Drug  Evaluation  and  Research  (21  CFR 


en 

561.  You 
ame, 

and  will 
N.imher 
lete 
ion  on 
application 

rev  iftwing 


ral 

om  Oppie 
Specialist. 


ce.  Centers 
^nrion 


(CDC).  255  East  Paces  Ferry  Road  NE., 
room  300.  Mailstop  E-13,  Atlanta,  GA 
30305,  telephone  (404)  842-6630. 

Programmatic  technical  assistance  is 
available  from  Price  Connor,  Ph.D. 
Grants  Program  Officer,  National 
Institute  for  Occupational  Safety  and 
Health,  Centers  for  Disease  Control  and 
Prevention  (CDC).  1600  Clifton  Road. 
NE..  Building  1.  room  3053,  Mailstop  D- 
30,  Atlanta.  GA  30333.  telephone  (404) 
639-3343. 

Please  refer  to  Announcement 
Number  478  when  requesting 
information  and  submitting  an 
application. 

Potential  applicants  may  obtain  a 
copy  of  Healthy  People  2000  (Full 
Report,  Stock  No.  017-001-00474-0)  or 
Healthy  People  2000  (Siunmary  Report, 
Stock  No.  017-001-00473-1)  referenced 
in  the  ■"Introduction"  through  the 
Superintendent  of  Documents, 
Government  Printing  Office. 
Washington,  DC  20402-9.125.  telephone 
(202) 783-3238. 

Dated:  May  27,  1994. 
Richard  A.  Lemen.  Ph.D., 

Acting  Director.  Nntional  Itistitiita  fur 
Occupational  Safety  and  Health  Centen,  for 
Disnase  Control  and  Prevention  (CDC). 
IFR  Doc  94-13624  Filed  5-3-^94;  8:45  ami 
BILIING  COOE  4ie3-1»-l> 


Food  and  Drug  Administration 

[Oociiet  No.  94N-0195] 

Adria  Latwratories,  et  al.;  Withdrawal 
of  Approval  of  15  Abbreviated  ^4ew 
Drug  Applications 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  withdrawing 
approval  of  15  abbreviated  new  drug 
applications  (ANDA's).  The  holders  of 
the  ANDA's  notified  the  agency  in 
writing  that  the  drug  products  were  no 
longer  marketed  and  requested  that  the 
approval  of  the  applications  be 
withdrawn. 

EFFECTIVE  DATE:  July  6,  1994. 

FOR  FURTHER  INFORMATION  CONTACT:  U)la 

E.  Batson,  Center  for  Drag  Evaluation 
and  RescarrJi  (HFI>-3«0),  Food  and 
Drug  Administration,  7500  Standish  PI  , 
Rockville,  MO  20855.  301-594-1038 
SUPPLEMEMTARY  INFORMATION:  The 
holders  of  the  ANDA's  li.sted  in  thelable 
in  this  document  have  informed  FDA 
that  these  drug  products  are  no  longer 
marketed  and  have  requested  th.it  FDA 
withdraw  approval  of  die  cpplications 
The  applicants  have  also,  by  their 
request,  waived  their  opportunity  for  a 
hearing. 


Drug 


AppOcant 


Injection.U.S.P.,  50  miliigranis  (mg)/mj|liltter  (mL) 

Tatilets.  U.S  P.,  20  ng,  40  mg.  and  30  mg 

Injection,  U.S. P..  10  mg/mL 
Injection,  U.S.P..  10  mg/mL 


Indomethaci  ^  Cap-iules,  U.S. P..  25  mg  and  50  rpg 
Hydrocortisqne  Butyrate  Ointment  0.1% 
Sulfarnethoji  azole 


and     TrimettTopnm     Oral     Suspension, 
nig/40  mg  per  5  mL 
Cream,  U.S.P.,  1% 
Hydrjjcoriisone,  Acetate  Suspension,  US.P ,  50  mg/ 


Syrup,  80-2  mg'ISmL 

Tablets,  U.S.P.,  75  mg 

Acetonrde,  Topical  Solution,  U.S.P.,  001% 

e  Injection,  U.S.P..  0.2  mg/mL 


Acele  Acid  ;  %  and  Aluminum  Acetate  Otic  Solution 
Theophylline  Elixir,  80  mg/15  mL 


Adria  Latx)ratories,  P.O.  Box  16529,  Columous,  OH  432 16- 

6529. 
Warner  Chilco't  Laboratories,  201  Tatwr  Rd..  Morris  Plain, 

NJ  07950. 

Do. 
WyetK-Ayerst  Latxxatones.  P.O.  Box  8299.  Philadelphia  PA 

19101-1245. 
Chelsea  Latxjfatories,  Irx:.,  806  Orlando  Ave.,  West  Hemp- 
stead. NY  1i552. 
Galderma  Lalwatorses,  Inc..  3000  Atta  Mesa  Blvd.,  suite 

300,  P.O.  Box  331329,  Fort  Worth,  TX  76163. 
Barre-National.  Inc.,  333  Cassel!  Dr.,  suite  3500,  Baitimoie 

MD  21224. 
Lenomon  Co.,  660  Catt^ill  Rd..  Sellersville,  FA  18960. 
Steris  Laboratories.  Inc..  620  North  51st  Ave.,  Phoenix   f<Z 

85043-^705. 
Barre-National.  Ir«. 
Chelsea  Latxiratories.  Inc. 

Pharmafair,  Inc..  110  Kennedy  Dr.,  Hauppauge.  NY  11/88. 
Fujisawa  USA,  Inc..  ParKway  North  Center.  Three  Parkway 

North,  DeerfiekJ,  IL  60015-2548. 
Pharmafair,  IrK. 
Barre-Natkinai,  Inc. 


above,  and  all  amendments  and 
supplements  thereto,  is  hereby 
withdrawn,  eilective  July  6, 1994. 


5.R2).  approval  of  the  ANDA' 


>  listed 


Dated:  May  24. 1994. 
Murray  M.  Lumpkin, 

Acting  Director,  Center  for  Drug  Evaluation 

and  Research. 

IFR  Doc.  94-13711  Piled  6-3-94:  8:45  am] 
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National  Institutes  of  Health 

National  Center  for  Research 
Rescurces;  Meeting  of  the  Scientific 
and  Technical  Review  Board  on 
Biomec'ical  and  Beh£3V!0'-al  Research 
Facilities 

Pursuajit  to  Public  Law  92-463, 
notice  is  hereby  given  of  the  meeting  of 
the  Scientific  and  Technical  Review 
Board  on  Biomedical  end  Behavioral 
Research  Facilities,  Natio.nal  Center  for 
Research  Resources  (NCRR).  Naticnai 
Institutes  of  Health  (NiH). 

This  meeting  will  be  open  to  tiie 
public,  as  indicated  below,  during 
which  lime  there  will  be  discussions  on 
administrative  matters  such  as  the 
report  cf  the  Director,  NCP-K.  and  review 
of  budgfct  and  legislative  updates. 
Attendance  by  the  public  will  be  limited 
to  .space  available. 

hi  accordance  with  provisions  set 
forth  in  soclions  5r)2b{c)f4)  and 
552b(c)(6).  Title  5,  U.S.C.  and  section 
10(d)  ot  Public  Law  92-463,  the  meeting 
will  be  closed  to  the  public  as  listed 
below  for  the  review,  discussion  and 
evaluction  of  individual  grant 
applications.  The  applications  and  the 
discussions  could  ruveal  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material,  and 
personal  information  concerning 
individuals  associated  with  the 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarr.inted 
invasion  of  personal  privacy. 

Name  of  Committee:  Scientific  and 
Technical  Review  Board  on  Biomedical 
and  Behavioral  Research  Facilities. 
Date  of  Meeting:  June  15-17.  1994. 
Place  of  Meeting:  The  Bcthesda 
Ramada  Hotel  and  Conference  Center, 
84C0  Wisconsin  Avenue,  Bethcsda, 
Maryland  20P/J2. 
Op'?.n.  June  15,  7:30  p.m.  until  recess. 
Closed:  June  16,  8:30  am.  until 
adjourn  rrent. 

Ms.  Maureen  Mylander,  Information 
Officer.  NCRR.  Westwood  Building, 
room  850,  NIH,  Bethesda,  Maryland 
20892.  (301)  594-7938.  will  provide  a 
summary  of  the  meeting  and  a  roster  of 
the  Board  members  upon  request.  Dr. 
Mar."  Ann  Sestili,  Si  ieniifir 
Administrative  Reviev>er,  Office  of 
Review,  Westwood  Building,  room 
10A15,  NCRR,  NIH.  Bethcsda,  Maryland 
20892,  (301)  534-7902,  will  furn'-sfi 
^':H.4antive  program  inform.ation  upon 
roque.*.  and  will  receive  any  comments 
portainirg  to  this  announcement. 
Individi.ils  who  plan  to  attend  and 
need  spt  cial  assistance,  such  as  sign 
languaqe  interpretation  or  other 
reasonable  accommodations,  should 
contact  Dr.  Sestili  in  advance  of  the 
J  fleeting. 


This  notice  is  being  published  less 
than  15  days  prior  to  the  meeting  due 
to  the  difficulty  of  coordinating  the 
attendance  of  newly  appointed 
members. 

(Catalog  of  Fpdeml  Doir.'istic-  Assist .ince 
Program  No.  93.214  Extramural  Research 
Facilities  Construction  Projects) 

Dated:  Ma;,  31.  199-1. 
Susan  K.  Feldman, 
Committee  Manoge:nent  Officer.  .\IH. 
|FR  Doc.  94-1  .'5601  Fileii  &-3-94:  fi:4.T  am| 

BILUNG  CODE  4140-C1-M 


Administration  on  Aging 

White  House  Conference  on  Aging; 
Program  Announcement  No.  WHCoA 
94-2;  Avaiiability  of  Funds  and 
Request  for  Applications  for  Mini- 
Conferences 

AGENCY:  White  House  Conference  on 
Aging,  Ao.A.  HHS. 

ACTION:  E-xter.sion  of  deadline  for 
submission  of  applications. 


SUMMARY:  Due  to  extenuating 
circumstances,  the  \Viiit.j  House 
Conference  on  Aging  (VVHCoA)  is 
extending  the  deadline  date  for 
submission  of  applications  for  mini- 
conferences. 

DATES:  The  deadline  date  for  the 
submission  of  applications  of  June  6, 
1994  is  extended  to  June  27,  1994. 

ADDRESSES:  Application  receipt  point: 
Department  of  Health  and  Human 
Services;  Administration  on  Aging, 
Ofiice  of  Administration  and 
Management,  33C  Independence 
Avenue,  SW..  room  4644,  Washington, 
DC  20201,  Attn:  WHCoA-94-2. 
FOR  FURTHER  INFORMATION  CONTACT: 
For  programmatic  inIrrni;;t!on.  contact 
Judy  Satine,  Department  cf  Health  and 
Human  Ser\'ices,  White  House 
Conference  on  Aging.  501  School  Street. 
SW..  8th  Floor,  Washington,  DC  20024, 
telephone  (202)  245-7326.  For  grant 
technical  information,  contact  M&rgaret 
Tolson,  AoA,  see  address  above. 
telephone  (202)  401-0833. 
Fernando  M.  Torres-Gil, 
Assistant  Secretary- for  Aging. 
jFR  Doc.  94-13782  Filed  6-3-94;  8.45  am| 
BILUNQ  CODE  4130-02-M 


Office  of  Community  Services 

Potential  Reailotment  of  Funds  for  FY 
1993  Low  Income  Home  Energy 
Assistance  Program  (LIHEAP) 

AGENCY:  Office  of  Community  Services, 
Administration  for  Children  and 


Families.  (ACF),  IX'parlmenl  of  Heailh 
and  Human  Services. 
ACTION:  PiT-iiminary  delerminalion 
coucerniig  funds  available  for 
reallottneut.    . 


k 


SUMMARY;  Notice  is  hearby  given  that  a 
p.'-eliniinary  determination  has  be»n 
made  that  FY  1993  U.w  Income  Home 
Fnergy  Assistance  Program  (LIHEAF') 
funds  are  available  for  reailotment. 
Section  2607(b)(1)  cf  the  Omnibus 
Budget  Reconciliation  Act  of  1981  (42 
I'.S.C  8621  et.  seq.).  as  amended, 
requires  that  if  the  Secretary  of  the 
Department  of  Health  and  Hum.^T 
Services  uetormincs  that,  as  of 
September  1  of  any  fiscal  year,  an 
anuiunt  allotted  to  a  grantee  for  anv 
fiscal  year  will  not  be  used  by  that 
grantee  during  the  fiscal  year,  the 
Secretary  must  notify  the  grantre  and 
publish  a  notice  in  the  Federal  Register 
that  such  funds  may  be  roallotted.  As 
the  Secretary's  designee,  I  have 
determined  that  a  total  of  $22,591  of  FY 
1993  funds  may  be  available  for 
reailotment.  I  hsve  ba.sed  that 
determination  on  reports  from  the 
L'nitcd  Tribes  of  Kansas  and  Southoasl 
Ncbra.ska,  Inc.  iKansas),  Seldovia 
Village  Tribe  (Alaska)  and  the  Araostock 
Band  of  Micmacs  (Maine)  which  were 
subniiltod  to  the  OfTice  of  Community 
Services  as  required  by  45  CFR  96.81. 

1  he  statute  allows  grantees  who  have 
fuiids  unobligated  at  the  end  of  a  fiscal 
year  to  request  that  they  be  allowed  to 
carry  over  up  to  10  percent  of  their 
allotment.s  to  the  next  fiscal  year.  Funds 
in  excess  of  this  amount  must  be 
ntturned  to  HHS  and  are  subject  to 
reailotment  to  other  grantees  under 
section  2607(bj(l)  of  the  LIHEAP 
statute.  All  of  the  amounts  described  in 
tljis  notice  were  reported  as  unobligated 
funds  in  excess  of  the  amount  that  the 
three  tribes  named  above  could  cr.rrv 
over  to  FY  1994. 

The  United  Tribes  of  Kansas  and 
Southeas!  Nebraska,  lac.  were  notified 
by  certified  mail  that  S2,384  of  its  FY 
1993  LIHEAP  funds  may  be  realiottod. 
The  Seldovia  Village  Tribe  was  notified 
by  certified  mail  th^t  $5,117  of  their  FY 
1993  LIHEAP  fimds  may  be  recllofted. 
The  Aroostock  Band  cf  Micmacs  was 
liotified  bv  certified  mail  that  SI 5.090  of 
its  FY  1993  LiHEAP  funds  may  be 
reallotted.  In  accordance  with  .section 
2607(b)(3).  the  Chief  Executive  Officer 
of  each  of  these  tribes  has  30  davs  from 
the  date  of  the  letters  to  submit 
comments  to  me.  That  30  day  period 
will  expire  June  16, 1994,  After 
considering  any  comments  submitted.  1 
will  notify  the  Chief  Executive  Otfii  er  of 
my  decision  and  will  publish  my 
decision  in  the  Federal  Register,  if 
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funds  are  reallotted,  they 
allocated  in  accordance  w 
2604  and  will  be  treated  ai 
appropriated  for  FY  1994 
FOR  FURTHER  INFORMATION 
Janet  M.  Fox,  Director,  Divj 
Energy  Assistance,  Office 
Services,  370  L'Enfant 
Washington,  DC  20447;  te 
401-9351. 

Dated:  May  25.  1994. 
Donald  Sykes, 

Director.  Office  of  Community 
IFRDoc.  94-13597  Filed 
BILLING  CODE  41M-01- 


11  be 
th  section 
an  amount 

CONTACT: 

sion  of 
>f  Community 
Propienade  S\V., 

phone  (202) 


1  6-3-  M 


Services. 
:  8:45  am) 


Public  Health  Service 

Notice  Regarding  Section  |602  of  the 
Veterans  Health  Care  Act  pf  1992 
inclusion  of  Outpatient  Hospital 
Facilities 

agency:  Public  Health  Senjice,  HHS. 
ACTION:  Notice. 


Publ 


He  ,1th 


5erv 

01 


njt 


the 


hosf  ital 


SUMMARY:  Section  602  of 
102-585.  the  "Veterans 
of  1992"  (the  "Act"),  enacted 
340B  of  the  Public  Health 
("PHS  Act").  "Limitation 
Drugs  Purchased  by  Covers  d 
Section  340B  provides  that 
manufacturer  who  sells 
outpatient  drugs  to  eligible 
sign  a  pharmaceutical  prici 
(the  "Agreement")  with  the 
Department  of  Health  and 
Ser\ices,  in  which  the  m_ 
agrees  to  charge  a  price  for 
outpatient  drugs  that  vnU 
amount  determined  under 
formula. 

Section  340B(a)(4)  lists 
eligible  to  receive  discount 
drug  pricing  (i.e..  certain 
disproportionate  share 
and  PHS  grantees).  The 
disproportionate  share  ho 
section  340B(a)(4)(L)  provi 
determine  which  such  hosp 
eligible  to  participate  in  the 
However,  the  definition  d 
include  criteria  to  determin 
outpatient  facilities  (includ 
satellite  clinics)  working  in 
with  the  eligible  hospital  w 
considered  part  of  the  hosp 
purposes  of  eligibility  for  be 
drug  discounts.  The  Office 
Pricing,  which  administers 
with  PHS,  is  proposing  cert 
procedures  to  determine  w 
outpatient  hospital  facilities 
included  as  part  of  an  eligib 
disproportionate  share  hosp 
DATES:  The  public  is  invited 
comments  on  the  proposed 
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by  July  6, 1994.  Subject  to  consideration 
of  the  comments  submitted,  the 
Department  intends  to  publish  a  final 
notice  regarding  these  procedures. 
ADDRESSES:  Submit  comments  to  Ms. 
Alvarez  at  the  address  listed  below. 
FOR  FURTHER  INFORMATION  CONTACT: 
Marsha  Alvarez,  R.  Ph.,  Director,  Office 
of  Drug  Pricing,  Bureau  of  Primary 
Health  Care,  4350  East  West  Highway, 
West  Towers,  10th  Floor,  Bethesda,  MD 
20814,  Tel:  (301)  594-4354. 
SUPPLEMENTARY  INFORMATION:  Section 
340B(a)(4)  of  the  PHS  Act  lists  the 
various  groups  of  entities  eligible  to 
receive  the  section  340B  discount 
pricing.  Section  340B(a)(4)(L)  > 
describes  a  subset  of  "hospitals"  as 
defined  in  section  1886(d)(1)(B)  of  the 
Social  Security  Act  as  eligible  to 
participate  in  the  program.  Because 
section  1886  addresses  Medicare 
payment  for  hospital  inpatient  services 
only,  the  scope  of  the  term  "hospital" 
has  been  limited  to  the  hospital 
inpatient  services.  However,  section 
340B  deals  exclusively  with  outpatient 
drugs.  Although  Congress  clearly 
intended  that  this  narrow  definition  be 
used  to  identify  Medicare 
disproportionate  share  hospitals  which 
are  eligible  for  section  340B  drug 
discounts,  we  do  not  believe  it  is 
reasonable  to  use  this  same  definition  to 
limit  where  the  section  340B  outpatient 
drug  can  be  used.  Some 
disproportionate  share  hospitals  offer 
outpatient  services  in  off-site  or  satellite 
outpatient  facilities.  Further,  the 
movement  of  nonprofit  hospitals  in 
recent  years  has  been  to  reorganize  and 
offer  a  variety  of  services  other  than 


'  Secl-on  340B(a)(4)(L)  of  the  PHS  Act  defines  as 
a  covered  entity— "A  subsection  (d)  hospital  (as 
defined  in  section  1 886(d)(l  )(B)  of  the  Social 
Security  Act)  I-J2  IJ.S.C.  1396vvw(d)(l)(B)l  that— (i) 
is  owned  oi  opt.-tited  by  a  unit  of  Stale  or  local 
government,  is  a  public  or  private  non-profit 
corporatioli  which  is  formally  granted  governmental 
powers  by  a  unit  of  State  or  local  government,  or 
is  a  private  non-profit  hospital  which  has  a  contract 
with  a  State  or  local  government  to  provide  health 
care  services  to  low  income  individuals  who  are  not 
entitled  to  benefits  under  title  XVIII  of  the  Social 
Security  .^ct  |42  U.S.C.A  section  1395  et  seq.]  or 
eligible  for  assistance  under  the  State  plan  under 
this  title:  (ii)  for  the  rrost  recent  tost  reporting 
period  that  ended  before  the  calendar  quarter 
involved,  hdd  a  disproportionate  share  adjustment 
percentage  (as  determined  under  section 
1886(d)(5)(F)  of  the  Social  Securitv  Act)  |42 
U.S.C.A.  1395v%-\v(d)(5)(F)!  greaterthan  11.75 
percent  or  was  described  in  section 
1886(dl(5)(F)(i)(U)  of  such  Act  |42  li.S.C.A.  1395vm 
(d)(5)(F)(i)iUj|:  and  (iii)  does  not  obtain  covered 
outpatient  drugs  through  a  group  purchasing 
organization  or  other  group  purchasing 
arrangement." 

The  Health  Care  Fi.iancing  Administration 
(HCFA)  submitted  to  the  Office  of  Drug  Pricing  a 
list  of  hospitals  that  met  the  first  two  requirements 
(i.e..  340B(al(-;i(L)(i)niid  (ii)).  HCI-A  will  update 
this  list  periodically. 


traditional  inpatient  hospital  services 
through  separate  divisions,  lines  of 
business,  or  entities.  Therefore,  for 
purposes  of  section  340B  drug 
discounts,  a  more  inclusive 
interpretation  of  "hospital"  is  needed. 

Xbe  Office  of  Drug  Pricing  Program  is 
proposing  to  recognize  as  part  of  an 
eligible  DSH  outpatient  facilities 
(including  off-site  and  satellite  clinics) 
which  meet  the  following  standard: 

The  outpatient  facility  is  considered  an 
integral  part  of  the  "hospital"  and  therefore 
eligible  for  section  340B  drug  discounts  if  it 
is  a  reimbursable  facility  included  on  the 
hospital's  Medicare  cost  report. 

For  example,  if  a  hospital  with  one 
Medicare  provider  niunber  meets  the 
disproportionate  share  criteria  and  this 
hospital  has  associated  outpatient 
clinics  whose  costs  are  listed  on  the 
Medicare  cost  report,  these  clinics 
would  also  be  eligible  for  section  340B 
drug  discounts.  However,  free-standing 
clinics  of  the  hospital  that  submit  their 
ovm  cost  reports  using  a  different 
Medicare  number  (not  under  the  single 
hospital  Medicare  provider  number) 
would  not  be  eligible  for  this  benefit. 
This  test,  using  the  single  Medicare 
provider  number,  is  proposed  for  three 
reasons.  First,  Congress  referred  to 
section  1886  of  the  Social  Security  Act, 
part  of  the  Medicare  statute,  for  the 
definition  of  a  DSH  in  section 
340B(a)(4)(L)  of  the  PHS  Act.  We 
believe,  therefore,  that  it  is  reasonable  to 
utilize  existing  Medicare  rules  to 
determine  eligibility  for  the  drug 
discount  progreun.  The  proposed 
Medicare  cost  report  test  was  developed 
by  Medicare  officials  and  is  used,  in 
part,  to  determine  whether  a  facility  is 
part  of  a  hospital.  If  an  outpatient 
facility  does  not  share  in  the  hospital 
cost  report,  it  is  properly  viewed  as  an 
independent,  free-standing  facih'v. 

Second,  the  relative  administrative 
burden  of  the  proposed  test  (i.e.. 
obtaining  sufficient  documentation  to 
verify  the  inclusion  of  these  off-site 
facilities)  should  be  minimal.  Hospitals 
seeking  Medicare  reimbursement  are 
required  to  submit  annual  cost  reports 
including  all  hospital  units  (e.g..  on  site 
and  off-site  clinics);  therefore,  the 
information  necessary'  to  determine 
facility  eligibility  is  available  and  needs 
no  further  analysis  by  the  Office  of  Drug 
Pricing. 

Third,  the  test  incorporates  criteria 
(i.e.,  the  Medicare  cost  report)  that  form 
an  independent  and  objective  basis 
upon  which  to  determine  eligibility. 
Therefore,  this  test  should  provide  fair 
and  easy  administration. 

If  DSHs  have  difficulty  accessing  PHS 
pricing  for  eligible  outpatient  clinics, 
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they  should  contact  the  Office  of  Dnig 
Pricing  (not  HCFA)  for  assistance.  If  ' 
manufacturers  have  questions 
concerning  the  eligibility  of  certain  DSH 
outpatient  clinics,  they  should  also 
con; act  the  Office  of  Drug  Pricing  for  a 
determination  of  eligibility. 

Dated:  May  27,  1394. 
Circ  V.  Sumaya, 

Administrator.  Health  Resources  and  Senices 

Administration. 

[FR  Doc.  94-13712  Filed  6-3-94;  8:45  ami 
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DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[OR-015-94-4210-05:  G4-180] 

Withdrawal  of  Public  Lands  From  Sale 
Offering 

AGENCY:  Bureau  of  Land  Management, 
Interior,  Lakeview  District. 

ACTION:  Withdrawal  of  Sale  Parcels  OR 
36285  and  OR  49389  from  Public  Sale 
Offering. 


Notice  is  given  that  sale  parcels  OR 
3d285  and  OR  49389.  previously 
published  for  public  sale  offering  in  the 
Federal  Register  April  11,  1986.  Vol.  51, 
No.  70,  page  12573  and  fuly  22.  1993. 
Vol.  53,  No.  139.  pages  39225  and 
39226,  respectively,  are  herobv 
withdrawn  from  sale. 

The  subjeci  parcels  wore  advertised 
for  public  sale  by  notice  in  the  above 
Federal  Register  volumes  pursuant  to 
section  203  of  tim  Federal  Land  Policy 
and  Management  Act  of  1976,  (90  Stat. 
2750,  43  U  S.C.  1713)  and  have  not  sold. 
Thf:se  parcels  will  be  reconsidered  for 
future  public  sale  offering  upon  public 
lequijst  on'y. 
.Srott  R.  Florence, 
Manr^tT.  Lcli^'iU'w  Resource  Area. 
[FR  Do( .  &4-13fi.55  Filed  R-3-34:  8.4.5  ami 
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INTCHii-i^.E  COMMERCE 

[ExPo-i&No.  MG-206] 

Revision  to  Accounting  and  Reporting 
Requirements  (or  Motor  Carriers  of 
Property 

AGENCY:  Interstate  Commerce 
Commission. 

ACTION:  Notice  of  reopening  and  request 
for  comments. 

SUMMARY:  The  Commission  adopted  the 
.Annual  Report  Form  M-2  (Form  M-2) 
for  class  II  motor  carriers  of  proptirty,  as 


set  forth  below.  The  purpose  of  this 
notice  is  to  give  interested  parties  an 
opportunity  to  comment  on  the  new   . 
form. 

DATES:  Comments  are  due  on  July  6, 
1994.  Replies  are  due  August  5,  1994. 
ADDRESSES:  Send  an  original  and  15 
copies,  if  possible,  of  comments  and 
replies  referring  to  Ex  Parte  No.  MC-206 
to:  Office  of  the  Secretary,  Case  Control 
Branch,  Interstate  Commerce 
Commission.  Washington,  DC  20423.' 
FOR  FURTHER  INFORMATION  CONTACT: 
Brian  A.  Holmes  or  Leonard  J.  Blistein, 
(2021  927-5740.  (TTD  for  hearing 
impaired:  (202)  927-5721.) 
SUPPLEMENTARY  INFORMATION:  By 
decision  in  Ex  Parte  No.  MC-206, 
Revision  to  Accounting  and  Reporting 
Requirements  for  Motor  Carriers  of 
Property.  9  I.C.C.2d  1268  (1994).  and 
published  at  59  FR  5110  (2-3-94)  (Final 
Rule),  we  adopted  a  new  and  swparate 
annual  report  form  for  class  II  motor 
caniers  of  property,  designated  as 
Annual  Report  Form  M-2. 

In  our  Final  Rule,  we  retained  cia.ss  II 
annual  reporting  at  a  reduced  level  of 
detail  as  compared  to  the  old  Annual 
Report  Form  M.  Before  adoption  of  the 
Final  Rule,  nu  opportunity  for  ptiblic 
comment  on  the  content  of  the  Form  M- 
2  was  pro\  ided.  For  this  reason,  we  are 
reopening  this  proceeoing  on  our  own 
motion  to  provide  such  an  opportunity. 
Additional  information  is  contained 
in  the  Comnrssion's  decision.  To  obtain 
a  copy  of  the  full  decision,  write  to,  call 
or  pick  up  in  person  from:  Office  of  the 
Secretary,  Room  2215,  Interstate 
Commerce  Commission.  Washington, 
DC  20423.  Telephone-  (202)  927-7428. 
[Assistance  for  the  hearing  impaired  is 
available  through  TDD  services  (202) 
927-5721.) 

We  conclude  that  implementation  of 
our  action  to  seek  comments  will  not 
have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
Form  M-2  was  adopted  previously.  This 
notice  only  affords  interested  porsons  an 
opportunity  to  offer  conini'Mts. 

The  Form  M-2  coiitaineu  in  this 
notice  will  be  submitted  to  the  Office  of 
Management  and  Biidgot  (OMB)  for 
review  under  the  Pauervvork  Reduction 
Act  of  1980  (5  CFR  1 320).  Interested 
persons  may  direct  comments 
concerning  the  paperwork  burden  and 
burden  estimates  of  the  Form  M-2  to  the 
OMB  and  ICC  by  addressing  them  to: 
Office  of  Management  &  Budget,  Office 
of  Information  and  Regulator\'  Affairs. 
Desk  Officer  for  ICC  (Forms  31 20-). 
Washington.  DC  20503. 
Interstate  Commerce  Commission, 
ATTN;  Information  Resource 
Management  Forms.  Clearance 


Officer.  Room  4136,  Washing' on.  DC 
20423. 

We  conclude  that  implementation  of 
our  action  to  seek  comments  will  not 
have  a  significant  impact  upon  the 
quality  of  the  human  environment  or 
the  conservation  of  energy  resources. 

Decided:  May  25.  1094. 

By  the  Commission,  Chairman  McDonald. 
Vice  Chainnan  Phillip';.  Comniissioners 
Simmons  nnd  Morgan. 
Sidney  L.  Strickland.  )r.. 
Secretary. 
IFR  Doc.  94-13701  Filed  ft- 3-94;  Bm.-j  am| 
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Form  M-2 

Class  II 

Motor  Carriers  of  Properly  and 

Household  Goods 
Approved  hv;  OMB 
3120-xxxx  " 
Expires  12/31/97 

Ar,T\ua]  Re.port 


Motor  Carrier  No. 


Name  of  CiJiiipany 
Doing  Business  As 
Present  Ad.lress 

Citv 


State  Zip  Telephone  No. 

to  the  Interstate  Commerce  Commissiot% 
for  the  period  endinc  Decvmber . 

Notice 

1.  Three  copies  of  this  Annual  Report 
shall  be  completed.  Twjo  of  the  copies 
must  be  filed  vviOi  thj  Office  of 
Economic  and  Env:ro'-.:nertal  Ana!-.sis. 
Interstate  Commerce  Commission. 
Washington.  IX  20423.  by  March  31  of 
each  year,  and  one  cr.p\  retained  by  the 
carrier. 

2.  Instructions  for  completion  of  each 
line  0/  the  schedules  rts  contained  in 
the  schedules. 

3.  Every  inquiry  nu.st  be  definitely 
answered.  Where  the  word  "none"  tmlv 
and  completely  states  the  fact,  it  should 
be  given  as  the  answer.  If  any  inquirv 

is  inapplu  ;;ble,  the  words  "not 
applicable"  should  be  used. 

4.  Wherever  the  space  provided  in  the 
schedules  is  insufficient  to  permit  a  full 
and  coniplt;te  stdtenicnt  of  the  requested 
information,  inserts  should  be  prepared 
and  appropriately  identified  by  the 
number  of  the  schedule. 

5.  All  entries  should  be  made  in  a 
permanent  bl;!ck  ink  or  typed.  Those  of 
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a  contrary  character  must  )e  indicated 
in  parenthesis.  Items  of  an  unusual 
character  must  be  indicate  d  by 
appropriate  sjmbols  and  f.  xplained  in 
footnotes. 

6.  Throughout  this  repoJt 
means  the  year  covered  by 
whether  a  calendar  year  oi 
accounting  year;  the  "start 
means  the  beginning  of  th 
business  day  of  the  year  ir 
"close  of  the  year"  means 
business  day  of  the  year  i 
case  the  report  is  made 
period  than  1  year,  the  ' 
year"  means  the  first  day 
and  the  "close  of  the  year' 
last  day  of  the  period.  All 
accounts  are  to  be  in  confohn 
Generally  Accepted  Accou  iting 
Principles  (GAAP). 

7.  Money  items,  throug 
annual  report  form  should 
whole  dollars. 

8.  Place  MC  Number  anc 
page  as  shown. 


the  "year" 
the  report, 
a  13-period 
of  Lhe  vear" 
first 

question;  the 
he  last 
question.  In 
shorter 
of  the 
f  the  period; 
means  the 
i  [ems/ 

ance  with 


h  )ut  the 
3e  shown  in 


year  on  each 


for  a 
'sti  rt 


Line 
No. 


Item 


Current  Assets 


Carrier  Operating 
Property. 

Less  Accumulated 
Depreciation. 

Net  Carrier  Operat- 
ing Property. 

Total  Intangible 
Property. 

Other  Assets  


TOTAL  ASSETS 


13 


Current  Liabilities 


Long-Term  Debt 


Ottier  Long-Term  Li- 
abilities. 
OTAL  LIABILITIES 
OTAL  EQUITY/ 
CAPITAL. 

TOTAL  LIABILITIES 
AND  EQUITY. 


ICC  Auth.  No. 


Table  of  Contents 

General  Information  &  Certification 
Schedule  100 — Balance  Sheet 
Schedule  200 — Income  Statement 
Schedule  300 — Revenue  Equipment 

Owned  and  Leased 
Schedule  400 — Type  of  Carrier 

General  Information 

1 .  Officer,  Owner,  or  Partner  to  whom 

correspondence  is  to  be  addressed: 
♦— 

(Name) 

(Title) 

2.  Filing  status 
Corporation. 


Address 


City  State 

Certification 


Zip 


Corporation  Sub-S 

Partnership 

Individual  (Sole  Proprietorship) 

3.  Type  of  Authority 

Certificate 

Permit 

Both 

4.  Accounting  records  are  maintained  at: 

Schedule  100— Balance  Sheet 


I  hereby  certify  that  this  report  was 
prepared  by  me  or  under  my 
supervision,  that  I  have  examined  it, 
and  that  the  items  herein  reported  on 
the  basis  of  my  knowledge  are  correctly 
shown. 

Your  Name 
Signature 


Title 


Date 

ICC  Auth.  No. 


Year  19 


Instructions 


Balance  close  of 
year 


Balance  start  of 
year 


ASSETS 


All  current  assets.  (Cash,  cash  equivalents,  accounts  and  notes  receiv- 
able, materials  and  supplies,  and  any  other  assets  that  are  not  consid- 
ered long-term.). 

The  undepreciated  value  of  all  tangible  operating  property. 

The  total  of  accumulated  depreciation  for  the  tangible  property  shown  in 

Line  2. 
Line  2  minus  Line  3. 

Intangible  assets. 

All  other  long-term  assets  such  as  non-operating  property  (net  of  deprecia- 
tion), long-term  notes  and  accounts  receivable,  receivables  from  affili- 
ates, deferred  income  tax  debits,  and  other  deferred  debts. 

Line  1  plus  Line  4  plus  Line  5  plus  Line  6. 


LIABILITIES 


Ml  current  liabilities.  (Accounts  and  Notes  receivable,  the  portion  of  long- 
term  debt  due  within  one  year,  and  any  other  liabilities  payable  within 
one  year). 

Ml  debt  due  after  one  year.  Includes  all  types  of  bonds,  mortgages,  notes, 
etc.  outstanding,  with  more  tnan  one  year  of  payments  remaining. 

ncludes  deferred  tax  credits  and  any  other  deferred  credits  or  liabilities  of 
more  than  one  year  duration. 

Sum  of  Lines  8  through  10. 

ine  7  minus  Line  1 1 . 

ine  11  plus  Line  12. 
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Schedule  200— income  Statement 


Line 
No. 


1  . 

2  . 

3  . 

4  . 

5  . 

6  . 

7  . 

8  . 

9  . 

10 
11 
12 
13 
14 

15 


Item 


Freight  Revenue — 
Intercity  Common 
Carrier. 

Freight  Revenue- 
Intercity  Contract 
Carrier. 

Household  Goods 
Carrier  Operating 
Revenue. 

All  Other  Operating 
Revenue. 

TOTAL  OPERATING 
REVENUE. 

Carrier  Operating 
Expenses. 

Household  Goods 
Carrier  Operating 
Expenses. 

TOTAL  OPERATING 
EXPENSES. 

NET  CARRIER  OP- 
ERATING IN- 
COME. 

Total  Other  Income 
(Expense). 

Ordinary  Income  Be- 
fore Taxes. 

Total  Provision  (or 
Income  Tax. 

Ordinary  Income 
(Loss)  After  Taxes. 

Extraordinary  In- 
come (Loss)  (Net 
of  Taxes). 

NET  INCOME 
(LOSS). 


Instructions 


All  general  freight  revenues  derived  from  common  carnage  of  freight  on  an  intercity  basis 
Excludes  any  contract  carriage,  household  goods,  or  local  traffic  revenues. 

All  general  freight  revenues  derived  from  contract  carnage  of  freight  on  an  Intercity  basis 
Excludes  any  common  carriage,  household  goods,  or  local  traffic  revenues. 

All  intercity  common  and  contract  carriage  derived  from  the  movement  of  household 
goods. 

Includes  all  local  carriage,  as  well  as  any  other  operating  revenue  not  shown  in  lines  1  2 
and  3.  '    ' 

Sum  of  Lines  1  through  Line  4. 

All  operating  expenses  related  to  operations  other  than  those  associated  with  the  move- 
ment of  household  goods. 
All  operating  expenses  associated  with  the  movement  of  household  goods. 

Line  6  plus  Line  7. 
Line  5  minus  Line  8. 


The  net  of  all  other  revenues  and  expenses  from  non-earner  operations.  If  negative  show 

in  (    ).  ^        ' 

Line  9  plus  Line  10. 

All  paid  and  deferred  income  taxes,  less  any  applicabte  investment  tax  credits. 

Line  11  minus  Line  12. 

Any  after-tax  extraordinary  income  or  losses. 

Line  13  plus  Line  14. 


Amount  for  cjrrem 
year 


ICC  Auth.  No. 


Year  19 


Schedule  300— Revenue  Equipment  Owned  and  Leased 


Line 
No. 


1 
2 

3 

4 

5 

6 


Description 
(a) 


Trucks — Owned  . 
Trucks— Leased 

Truck  Tractors- 
Owned. 

Truck  Tractors- 
Leased. 

Van  Trailers  & 
Semis. 

Other  Revenue 
Equipment. 


Instructions 
(b) 


No.  units  (S)  be- 
ginning of  year 
<c) 


Trucks  actually  owned  by  carrier 
Trucks  leased,  both  with  and  with- 
out drivers 
Tractors  actually  owned  by  carrier 

Tractors  leased,  twth  with  and  with- 
out drivers 

Both  short  and  long  van  trailers  and 
semis,  including  refers,  tankers, 
etc 

All  other  revenue  equipment  used 
in  carrier  operations 


No.  units  re- 
quired during 

year 

(d) 


No.  units  retired' 
disposed  of  dur- 
ing year 
(e) 


No.  units  <§>  end 

o!  year 

fO 


Instructions  for  Columns 

Column  (c)  List  the  number  of  each  type  of  unit  owned  or  leased  at  the  beginning  of  the  year. 

Column  (d)  List  the  numtjer  of  each  type  of  unit  acquired  by  ownership  or  lease  during  the  year. 

Column  (e)  List  the  number  of  each  type  of  unit  retired  or  disposed  of  by  ownership  or  lease  during  the  year. 

Column  (f)  List  the  number  of  each  type  of  unit  owned  or  leased  at  the  end  of  the  year. 


2UW4 
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Indicate  which  type  of  carnagt 

If  you  are  a  specific  commodrt  i 

All  commodities  not  classified 

COMIWIODITY  REVENUE  GR()UP 

Genera!  Freight 

Household  Goods 

Specific  Commodities  (Note) 

(Note)  OTHER  SPECIFIC 

[    ]  Heavy  Equipment 

(    ]  Liquid  Petroleum  Products 

[    ]  Refrigerated  Liquid  Produc  ts 

[    ]  Refrigerated  Sold  Product  i 

[    ]  Dump  Trucking 

(    ]  Agricultural  Commodities 

[    )  N^otor  Vehicles 

[    ]  Armored  Truck  Service 

(    ]  Building  Material 

[    ]  Film  Associated  Commodi^es 

[    ]  Forest  Products 

[    ]  Mine  Ore  Not  IrKluding 

[    ]  Retail  Store  Delivery  Servii 

[    I  Explosives  Or  Dangerous  l^aterial 

Other  (Specify) 


Schedule  400.— Type  of  Carrier 

This  schedule  will  be  used  to  classify  motor  carriers. 

(general  freight,  household  goods,  or  specific  commodities)  makes  up  the  majority  of  your  revenues, 
carrier,  indicate  which  type, 
is  household  goods  or  specific  comnrxxjities  should  be  considered  as  general  freight. 


COI 1M0DITIES  (x)  Maior  Comn-odities  that  apply 


Co  3 
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!{  R  Doc.  94-13701  Filed  6-3- 
BILLING  CODE  7C35-01-P 


JOINT  BOARD  FOR  THE 
ENROLLMENT  OF  ACTUARIES 

Advisory  Committee  on  A(  tuarial 
Examinations;  Meeting 


oni 


Notice  is  hereby  given  th 
Advisory  Committee  on  Ac 
Examinations  will  meet  in 
Room  A  of  the  Office  of  Di 
f'ractice.  suite  600,  801  Pe 
Avenue,  N\V.,  Washington 
.Monday  and  Tuesday,  Junf 
1?<94.  fio.Ti  8:30  a.m  "to  5  p. 

The  purpose  of  the  meeti 
discuss  topics  and  quest! 
]>*■'■  recommended  for  inclus 
[dint  Bocird  exam.inations  ir 
mathematics  and  methodol 
to  in  title  29  U.S.  Code,  .sec 
1242(a)ll)(Bj  and  to  review 
HI94  Joint  Board  examinat 
to  make  recommendations 
tii»>reto,  including  the  mini 
ai:(:eptable  pass  score.  Top 
uKJusion  on  the  svllabus  h 
Hoard's  examination  ^ 
.November  1994  pension  art 
rxa.'uination  and  the  May  1 
actuarial  exajninations  will 
discussed.  In  adriiiion,  esta 
f  xamination  guidelines  and 
unanswered  questions  on 
♦■xaminations  will  be  addr  _ 
A  dtitormination  has  been 
rfquircd  by  section  10(d)  o 
.'\dvi.sory  Committee  Act  (I 
4f);<j  that  the  portions  of  the 
dealing;  with  the  discussion 


14.  8:45  am]  which  may  appear  on  the  Joint  Board's 

examinations  and  review  of  the  may 
1994  Joint  Board  examinations  fall 
within  the  exceptions  to  the  open 
meeting  requirement  set  forth  in  title  5 
U.S.  Code,  section  552(c)(9)(B),  and  that 
the  public  interest  requires  that  such 
portions  be  closed  to  public 
participation. 

The  portion  of  the  meeting  dealing 
with  the  discussion  of  the  other  topics 
will  commence  at  1:30  p.m.  on  June  27 
and  will  continue  for  as  long  as 
necessary  to  complete  the  discussion, 
but  not  beyond  3  p.m.  This  portion  of 
the  meetuig  will  be  open  to  the  public 
as  space  is  available.  Time  pennitting, 
after  discussion  of  the  program, 
interested  perso.is  may  make  statements 
germane  to  this  subject.  Persons  wishing 
to  make  oral  statements  are  requested  to 
notify  the  Committee  Management 
Officer  in  writing  prior  to  the  meeting 
in  order  to  aid  in  scheduling  the  time 
available,  and  should  submit  the  written 
text.  or.  at  a  minim.um,  an  outline  of 
comments  they  proposed  to  make  orallv. 
Such  comments  will  be  limited  to  ten 
minutes  in  length.  Any  interested 
person  also  may  file  a  written  statement 
for  consideration  by  tlie  Joint  Board  and 
Committee  by  sending  it  to  the 
Committee  Management  Officer. 
Notifications  and  statements  should  Im; 
mailed  no  later  than  June  11.  1994,  to 
made  as  Mr.  Leslie  S.  Shapiro,  Joint  Board  for  the 

he  Federal       Knroilment  of  Actuaries,  c/o  U.S. 
I  b.  L.  92-  Department  of  the  Treasury, 

meeting  Washington.  DC  20220  or  by  facsimile 

3f  que.stions     transmission  to  202-376-1420. 


it  tht; 
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Conference 
rj^ctor  of 
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Dated:  May  27.  1994. 
Leslie  S.  Shapiro, 

Advisory  Committee  Management  Officer 
Joint  Board  for  the  Enrollment  of  Actuaries. 
jFR  Doc.  94-13495  Filed  6-3-94:  8:45  am] 

BILLING  CODE  4810-25-M 


DEPARTMENT  OF  LABOR 

Mine  Safety  and  Health  Administration 

Petitions  for  Modification 

T  he  following  parties  have  filed 
petitions  to  modify  the  application  of 
mandator^'  safety  standards  under 
section  l()l(c)  of  the  Federal  Mine 
Safety  and  Health  Act  of  1977. 

1.  CONSOL  of  Kentucky,  Inc. 

IDiK  ket  No.  .M-94-60-CJ 

CONSOL  of  Kentucky.  Inc.,  1800 
Washington  Road.  Pittsburgh. 
Pennsylvania  15241-1421  has  filed  a 
petition  to  modify  the  application  of  30 
CFR  75.1101-8  (water  .sprinkler  svstem; 
arrangement  of  sprinklers)  to  its  Jones 
Fork  Mine  (I.D.  No,  15-17496)  located 
in  Knott  County,  Kentucky,  The 
petitioner  proposes  to  use  a  single 
overhead  pipe  .system  with  Vz  inch 
orifice  automatic  sprinklers  located  on 
10  feet  centers  to  cover  50  feet  of  fire- 
resistant  belt  or  150  feet  of  non-fire- 
resistant  belt  with  actuation 
temperatures  between  200  and  230 
degrees  fahrenheit  with  water  pressure 
equal  to  or  greater  than  10  psi.  The 
petitioner  states  that  the  sprinklers 
would  be  located  10  feet  apart  so  that 
the  discharge  of  water  will  extend  over 
the  belt  drive,  belt  take-up,  electrical 
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control,  and  gear  reducing  unit.  The 
petitioner  asserts  that  tlie  proposed 
alternate  method  would  provide  at  least 
the  same  measure  of  protection  as 
would  the  mandatory  standard 

2.  C\'pi-us  Emerald  Resources 
Corporation 

IDcH  ket  No.  M-94-61-CJ 

Cyprus  Emerald  Resources 
Corporation,  9100  East  Mineral  Circli^ 
Englewood,  Colorado  80112  has  filed  a 
petition  to  modify  the  application  of  30 
CFR  75.507  (power  connection  points) 
to  its  Emerald  Mine  No.  1  (I.D.  No  .IG- 
05466)  located  in  Greene  Countv, 
Pennsylvania.  The  petitioner  proposes 
to  use  a  non-permissible  submersible 
pump  in  the  longwall  bleeder  sump 
near  the  No.  2  bleeder  shaft  for 
dewatering  the  sump  and  to  pro\  ido 
unrestricted  airflow  into  tlie  return 
shaft.  The  petitioner  states  that  iask 
training  will  be  provided  for  ai!  selectod 
mine  electricians  who  will  perforu: 
electrical  work  on  these  pmnps:  and 
that  the  surface  pump  control  and 
power  circuits  will  be  examined 
monthly.  The  petitioner  assorts  that  the 
proposed  alternate  method  would 
provide  at  least  the  same  measun?  of 
protection  as  would  the  mandatory 
standard. 

3.  Air  Products  and  Chemicals,  Inc. 
jDcK  ket  No.  M-94-62-C:i 

Air  Products  and  Chemicals.  Inc..  600 
Grant  Street,  Pittsburgh,  Pennsylvania 
15219  has  filed  a  petition  to  modify  the 
application  of  30  CFR  77.213  (dravv-off 
tunnel  escapeways)  to  its  Cambria 
Cogeneration  Facility  (I.D.  No.  36- 
08276)  located  in  Cambria  Countv, 
Pennsylvania.  The  petitioner  proposes 
to  have  an  escapeway  not  less  than  30 
inches  in  diameter  from  the  tunnel 
within  24  feet  of  the  tail  roller  at  the 
I  losed  end  of  the  tunnel;  to  in.stall  a 
cable  type  heat  detection  system  sot  at 
140  degrees  fahrenheit  in  the  enclosed 
portion  of  the  tunnel;  to  install  heat 
activated  sprinklers  in  the  tunnel:  to 
install  a  CO  monitoring  sensor  in  the 
tunnel  near  the  tail  roller  to  activate  a 
visual  alann  in  the  tail  roller  area  and 
in  the  Main  and  Fuel  Handling  Control 
rooms  when  a  level  of  30  ppm  is 
reached;  and  to  install  a  pull  cord 
throughout  tlie  tunnel  to  stop  the  b»;lt. 
The  petitioner  asserts  that  the  proposed 
alternate  method  would  provide  al  lea.st 
the  same  measure  of  protection  as 
would  the  mandatory  standard. 

4.  Misty  Mountain  Mining,  Inc. 

|Do«  ket  .Vo.  M-'H-G3-(;i 

Misty  Mountain  Mining,  Inc.,  P.O. 
Box  517.  Barbourville,  Kentucky  4090b 


has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.342  (methane 
monitors)lo  its  Mine  No.  2  (I.D.  No.  1.5- 
17314)  located  in  Knox  County, 
Kentucky.  The  petitioner  proposes  to 
monitor  continuously  with  a  hand-held 
deck-mounted  methane  and  oxygen 
detector  instead  of  using  a  methane 
monitoring  system  on  permissible  thn'e- 
wheel  tractors  with  drag  bottom 
buckets.  The  petitioner  asserts  that  the 
proposed  ahemative  method  would 
provide  at  least  the  same  measure  of 
protection  as  would  the  mandatorv 
standard. 

5.  Bell  County  Coal  Corporation 

iJJocket  No.  M-94-64-(^| 

Boll  County  Coal  Corporation.  I'.O. 
Box  758.  Middlesboro,  Kentucky  40*165 
has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.360(b)(6) 
(preshift  examination)  to  its  Stone  Mine 
No  2  (I.D.  No.  15-09568)  located  in  Bell 
County,  Kentucky.  The  petitioner 
proposes  to  establish  evaluation  points 
to  monitor  the  air  in  areas  that  were 
mined  prior  to  the  date  new  ventilation 
regulations  went  into  effect.  The 
petitioner  asserts  that  the  propos.vl 
alternative  method  would  not 
jeopardize  the  safely  of  the  miners  at 
Stone  Mine. 

6.  Tilden  .Magnetite  Partnership 

I  !)oi  k  et  No.  M-94-29-M  | 

Tilden  .Magnetite  Partnership.  P.O. 
Box  2000,  Ishpeming.  Michigan  49849 
has  filed  a  petition  to  modify  the 
application  of  30  CFR  56/57.18010  (first 
aid  training)  to  its  Tilden  Mine  (ID.  No. 
20-00422)  located  in  Marquette  County. 
Michigan.  The  petitioner  requests  thai 
the  standard  be  modified  to  include 
Michigan  State  Certified  Emergency 
Medical  Technicians  and  First 
Responders  as  equivalent  to  "selected 
supervisors"  for  the  purpose  of 
detennining  adequate  coverage  of 
trained  first  aid  personnel.  The 
petitioner  states  that  modification  of  the 
standard  would  allow  for  the  inclusion 
of  those  employees  that  have  had 
advanced  training  and  are  currentlv 
licensed  as  Emergency  Medical 
Technicians  or  First  Responders  to  hf 
considered  as  pari  oi  the  total  number 
of  trained  first  aid  personnel  and  is  not 
meant  to  preclude  the  necessity  of 
training  additional  members  of  the  work 
fon:e  in  standard  first  aid  methods  to 
assure  adequate  coverage  on  all  shifts. 
The  petitioner  asserts  tliat  the  proposed 
alternative  method  would  provide  at 
least  the  same  measure  of  protection  as 
would  the  mandator^'  standard. 


7.  funeral  Chemical  Corporation 

lDo»;kot  No.  M-94-30-MI 

General  Chemical  Corporation,  (int-n 
Kiver  Soda  Ash  Operations,  P.O.  Box 
551,  Gnjen  River,  Wyoming  82935-().'j.SI 
has  fileti  a  petition  to  modify  the 
application  of  30  CFR  57.22305 
(approved  equipment  III  Mines)  to  il.s 
General  Chemical  Mine  (I.D.  No.  48- 
00155)  located  in  Swectivatcr  Countv. 
Wyoming.  The  petitioner  proposes  tu 
use  Motorola  Radio's  P200,  Model 
#H43RFl'7160BN.  2.5-5  watts  for 
fommunit-ation  purposes  while  riding 
the  #5  shaft  emergency  escape  hoist  for 
Jnspix;tion  purposes  or  when  nei  es.s.irv 
to  utilize  this  hoist  in  an  cmergem  v 
The  petitioner  states  that  the  use:  ol 
radios  would  allow  personnel  in  the 
five-man  bullet  type  hoist  to  have  ifini  t 
rommunication  with  the  hoistman  or  a 
shaft  hand  ihat  will  bell  signals  to  t.he 
hoistman,  and  that  when  using  thi> 
radios  in  the  shaft,  methane  would  in- 
•  ontinuously  monitored  and  wh.-n  0  .i 
percent  or  more  of  methane  is  found, 
use  of  the  r.jdios  would  be  susp»^n«led 
until  the  methane  level  was  below  (»..') 
perwnt  The  petitioner  asserts  that  lln- 
proposed  alternate  method  woui(l 
provide  at  least  the  same  measure  oi 
protection  as  would  the  mandalorv 
ria.ndani 

8.  Mitsubishi  Cement  Corporation 
IDo  ke?  \o  M-94-31-MJ 

Mitsubishi  Cement  Corporation.  .5W)J'. 
State  Hwy.  18,  Lucerne  Valley, 
California  92356  has  filed  a  petition  i«i 
modify  the  application  of  30  CFK 
57.13020  {use  of  compressed  air)  to  its 
Cushenbury  Plant  (I.D.  No.  04-00ri7| 
located  in  .San  Bernardino  Countv. 
("alifomia  The  petitioner  proposes  ti» 
est.iblish  blow-off  stations  at  various 
pla«x»s  in  the  plant  where  emplovetrs  ( .oi 
clean  their  clothes  with  compressed  lir 
This  compressed  air  would  have  ui 
OSHA-appmved  nozzle  with  pressun 
no  greater  than  2-6  psi  at  normal 
average  hue  pressure.  The  petitioner 
proposes  to  install  tamper-proof  airline 
regulators  at  each  station  to  ensure  t!,Hi 
primary  o|>erating  air  pressure  is 
I  onsisleni;  md  to  post  rules  for 
employees  to  follow  when  using 
rompress'*«l  air  to  clean  their  clothes 
rh«?  petitioner  asserts  that  the  proposed 
alternate  :nffhod  would  provide  at  lensl 
the  sami-  measure  of  protection  as 
would  »hr  mandatory  standard. 

ft.  Cominro  Alaska  Incorporated  ; 

lll<}.ke|  No  .M-94-32-,Vl| 

(^ominco  Alaska  Incorporated.  !'.( ) 
Box  1230,  Kotzebue.  Alaska  997.=i2  ii.ts 
filed  a  petition  to  modifv  the 
applir.it i.ir.  of  30  CFR  .56.6306(1)) 


U 
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(l<ja(iing  and  blasting)  to  its 
Mine  (I.D.  No.  50-01545)  1 
Northwest  Arctic.  Alaska, 
proposes  to  charge  blast  hoi 
immediately  after  the  drill  h 
completed  drilling  a  blasLho 
moved  to  the  next  hole  locat 
petitioner  asserts  that  the  pr 
alternate  method  would  enh 
safety  of  the  miners  at  Red 
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Request  for  Comments 

Persons  interested  in  thesr 
may  furnish  written 
romments  must  be  filed  witl 
of  Standards,  Regulations  an 
Variances.  Mine  Safety  and  1 
Administration,  room  627, 
Boulevard.  Arlington.  Virgin 
.All  comments  must  be 
received  in  that  office  on  or  \ 
6,  1994.  Copies  of  these  petit 
available  for  inspection  at  th. 

Datod:  June  1.  1994. 

Patricia  W.  Silvey, 

Director.  Office  of  Standards.  H'\i 
Vrriancvs. 

|FR  Doc  94-13685  Filed  &-.V94 
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National  Institute  for  Literacjr  Advisory 
Board;  Meeting 

agency:  Natinal  Institute  for  Literacy 

Advisor}'  Board,  National  Ins  itute  for 

Literacy. 

ACTION:  Notice  of  meeting. 
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SUMMARY:  This  Notice  sets 
schedule  and  proposed  agen 
forthcoming  meeting  of  the  ! 
Institute  for  Literacy  Adviso 
(Board).  This  notice  also  des 
function  of  the  Board.  Notice 
meeting  is  required  under  5 
10(a)(2)  of  the  Federal  Advif 
Committee  Act.  This  docume 
intended  to  notify  the  genera] 
their  opportunity  to  attend  th 
DATE  AND  TIME:  June  22.  1994, 
4  p.m. 

ADDRESSES:  National  Institute 
Literacy,  800  Connecticut  Av 
suite  200,  Washington,  DC  20 
FOR  FURTHER  INFORMATION  . 
Sharyn  M.  Abbott.  Acting  E 
Officer.  National  Institute  for 
800  Connecticut  Avenue,  N\V 
200,  Washington.  EX:  20006.  1 
(202)632-1500. 
SUPPLEMENTARY  INFORMATION: 
is  established  under  section  3( 
Adult  Education  Act.  as  amen 
title  I  of  Public  Law  102-73. 
Nutional  Literacy  Act  of  1991 
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Board  consists  of  ten  individuals 
appointed  by  the  President  with  the 
advice  and  consent  of  the  Seriate.  The 
Board  is  established  to  advise  and  make 
recommendations  to  the  Interagency 
Croup,  composed  of  the  Secretaries  of 
Education.  Labor,  and  Health  and 
Human  5iervices.  which  administers  the 
National  Institute  for  Literacy  (Institute). 
The  Interagency  Group  considers  the 
Board's  recommendations  in  planning 
the  goals  of  the  Institute  and  in  the 
implementation  of  any  programs  to 
achieve  the  goals  of  the  Institute. 
Specifically,  the  Board  performs  the 
following  functions:  (a)  Makes 
recommendations  concerning  the 
appointment  of  the  Director  and  the 
staff  of  the  Institute;  (b)  provides 
independent  advice  on  operation  of  the 
Institute;  and  (c)  receives  reports  from 
the  lnt(!ragency  Group  and  the  Director 
of  the  Institute.  In  addition,  the  Institute 
consults  with  the  Board  on  the  award  of 
fellowships. 

The  Board  will  meet  in  Washington, 
DC  on  June  22,  1994,  from  10  a.m.  to  4 
p.m.  The  meeting  of  the  Board  is  open 
to  the  public.  The  agenda  includes 
discussions  of  planned  program 
activities. 

Records  are  ke{)t  of  all  Board 
proceedings  and  are  available  for  public 
inspection  at  the  National  Institute  for 
Literacy.  800  Connecticut  Avenue,  NW. 
suite  200,  Washington,  DC  20006  from 
8:30  a.m.  to  5  p.m. 

Dated:  June  1.  1994. 

Andrew }.  Hartman, 

Executive  Director.  National  Institute  for 
Litemcy. 

[FR  Doc.  94-13640  Filed  6-3-94;  8:45  am] 
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NATIONAL  SCIENCE  FOUNDATION 

Special  Emphasis  Panel  in  Biological 
Sciences;  Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisor}'  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

Dafeonc/f)me:  June  30and  Julv  1,  1994. 
8:.30am  to  5  pm. 

Place:  Room  390.  National  Science 
Foundation,  4201  Wilson  Boulevard, 
Arlington.  V'A. 

Type  of  meeting:  Part-Open. 

Contact  person:  Dr.  Machi  F.  Dihvorth. 
Program  Director,  Integrative  Plant  Biolog} . 
National  Science  Foundation.  4201  Wilson 
Boulevard,  Arlington.  VA  22230.  Telephone: 
(703)  306-1422. 

Minutes:  May  be  obtained  from  the  contact 
person  li.sted  above. 


Purpose  of  meeting:  To  provide  advice  and 
recommendations  concerning  profxjsais 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate  NASA/ 
NSF  Joint  Program  in  Plant  Biology  as  part 
of  the  selection  process  for  awards.  OPEN 
SESSION:  June  30,  1994.  noon  to  1:00  pm— 
To  di.scuss  research  trends  and  opportunities 
in  NASA/NSF  Joint  Programs  in  Plant 
Biology. 

Reason  for  closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information:  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C.  552b(c),  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  June  1,  1994 
M.  Rebecca  Winkler, 

Committee  Management  Officer 

|FR  Doc.  94-13703  Filed  6-3-94:  8.4'i  am] 

BILLING  CODE  7555^-01-M 


Special  Emphasis  Panel  in  Civil  and 
Mechanical  Systems;  Meeting 

In  accordance  with  the  Federal 
Advisor}-  Committee  Act  (Pub.  L.  92- 
463.  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting. 

A/anie.- Special  Emphasis  Panel  in  Civil  and 
Mechanical  Systems. 

Date  and  time:  June  27-28, 1994:  8:30  a.m. 
ti)  5  p.m. 

Place:  National  Science  Foundation.  4201 
Wilson  Boulevard,  Arlington.  VA  22230. 
Conference  Room  320. 

Contact  person:  Dr.  Devendra  P.  Garg, 
Program  Director,  Dynamic  Systems  and 
Control,  Telephone:  (703)  306-1361. 

Types  of  meetings:  Closed. 

Purpose  of  meeting.  To  provide  advice  and 
ri'conimendations  concerning  unsolicited 
proposals  submitted  to  NSF  for  financial 
support. 

Agenda:To  review  and  evaluate  proposals 
submitted  to  the  Division  of  Civil  and 
Mechanical  Systems  as  part  of  the  selection 
process  for  awards. 

Reason  for  closing:  The  proposals  being 
reviewed  include  infonnation  of  a 
proprietary  or  confidential  nature,  including 
technical  information,  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C.  552b  (c),  (4)  and  (6)  of  the  GovemmeiU 
in  the  Sunshine  Act. 

Dated:  June  1.  1994. 
M.  Rebecca  Winkler, 

Committee  Management  Ofjicer. 

IFR  Doc.  94-13704  Filed  6-3-94:  8:45  am) 
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Special  Emphasis  Panei  in  Electrical  & 
Communication  Systems;  Motice  of 
Meeting 

In  accordance  with  the  Federal 
Advisor>'  CcmiDittee  Act  (Pub  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  followng 
meeting. 

Xame:  Special  Emphasis  Panel  in 
Llectrical  and  Commun'ration  Systems. 

Date  and  time:  June  23-24.  B  am-S  pm. 

Place:  National  Science  Foundation.  4201 
Wilson  Blvd..  Rocm  530.  Arlington,  Virginia 
22230. 

Contact  person:  Dr.  George  Lea.  Program 
Director,  Computational  E.ngineering,  ECS. 
Poorr  675,  National  Science  Foii.ndation. 
4201  Wilson  Blvd. 

Telephone:  703/306-1339 

Type  of  meeting:  Closed. 

Purpose  of  meeting:  To  review  voncf-pt 
papers  si;hmi!ted  ;o  N'SF  for  [>os<ible  later 
proposal  submissions  (Naticnal  Challengo 
Croups — Fiscal  Year  1904). 

Agenda:  To  review  and  evaluate  concept 
papers  sul.-mitted  under  a  !iTA-94  National 
Challenge  Group  for  ftnanriai  support. 

n'"jRon  for closi'ie:  The  proposals  bring 
re\iewed  include  information  of  a 
proprietarv-  confidontial  nature,  including 
le-;hnicul  infonnation:  financial  dsla.  such  as 
Salaries:  and  personal  information 
concerning  individuals  associated  v.ith  the 
proposals.  These  matters  are  exempt  under  5 
L'.S.C.  552b(c)  (4)  and  (6)  of  the  Government 
Sunshine  Act. 

Dated:  Junel,  1994. 
M.  Rebecca  Winkler, 
Committee  Management  Officer. 
(FR  Doc  94-13705  Filed  6-3-94;  H  4.S  am! 
BILLING  CODE  7S5&-01-M 


Committee  on  Equal  Opportunities  in 
Science  and  Engineering;  Meeting 

In  accordance  with  the  Federal 
Advisorv-  Committee  Act  (Pub.  L.  92- 
4b3,  a-    r-'end'd),  the  National  Science 
Foundation  announces  the  following 
meeting: 

.Vame;  Committee  on  Ecnial  Opportunities 
in  Science  and  Engineering  (CEOSE)  (11 73-). 

Date  and  time:  June  23,  1994:  8:30  a.m  - 
5  p.m.  (Open):  June  24.  1994:  8:30a.rn.-12 
Noon  (Open). 

Place:  Room  375,  National  &  ience 
Foundation,  4201  Wilson  Boulevard. 
Arlington.  \'A  22230. 

Type  of  Meeting:  Open. 

Contact  person:  Wanda  E.  Ward,  Executive 
Secretary.  CEOSE,  National  Science 
Foundation,  4201  Wilson  Boulevard,  Room 
805,  Arlington,  VA  22230.  Telephone:  (703) 
306-1604. 

Summary  minutes:  May  be  obtained  from 
the  Executive  Secretary  at  the  above  address. 

Airpose  o/meet/ng:  To  discuss  NSF 
strategic  planning  activities,  the  NSF  equal 
opportunity  task  force  report,  human 
resource  development  national  policy  issues, 
and  to  review  i.'?sues  about  and  assessments 


of  participation  rates  of  all  segments  of 
society  in  science  and  engineering. 

Agenda:  June  23:  8:30  a.m.  to  12  Noon- 
Discussion  of  NSF  strategic  planning  and 
human  resources  development  national 
policy  issues:  1:30  p.m.  to  5  p.m. — 
Discussion  of  issues  about  the  participation 
rates  of  all  segments  of  society  in  science  and 
engineering  and  the  equal  opportunity  task 
force  report;  5  p.m.— Recess;  June  24:  830 
a.m..  to  12  Noon— Review  of  assessments  of 
participation  rates  of  all  segments  of  societv 
in  science  and  engineering:  fulurt-  directions. 

Dated:  June  1, 1994. 
M.  Rebecca  Winkler, 

Corimittee  Management  Officer. 

(FR  Doc.  94-13706  Filed  6-3-94;  8.45  am) 

eiLUNG  CODE  755S-C1-M 


Special  Emphasis  Panel  in 
Geosciences:  Notice  of  Meeting 

In  accordance  w'ilh  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  .Nations!  Science 
Foundation  announces  the  following 
meeting. 

Special  Emphasis  Panel  in  Gaosciences 

Dnte  and  Time:  June  27,  iy94.  9  a.m.  to  5 
p.m. 

Place:  UNIDATA  P:-og,-am  Office,  3300 
Mitchell  Lane.  Suite  170.  Boulder,  Colorado 
80301. 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  Cliff  Jacobs,  L'NIDATA 
Program  DL-ector,  ATM.  Rm.  775,  National 
Science  Foundation.  4  201  Blvd..  Arlington, 
Virginia  22230.  Telephone:  (703)  306-1521. 

Purpose  of  Meeting:  Review  of  equipment 
p.^oposals  suomitted  to  the  National  Science 
Foundation  in  support  of  the  university- 
based  L:NID.'\TA  program. 

Agenda:  Review  and  evaluale  university 
sponsored  UMDATA  proposals. 

Reason  for  Closing:  The  mati:  isls  being 
reviewed  include  inform.ation  of  a 
proprietary'  or  confidential  nature,  including 
technical  information:  financial  data;  and 
personal  information  concerning  individuals 
associated  with  the  proposals.  These  matters 
are  exempt  under  5  U.S.C.  552b(c).  (4)  and 
(6)  of  the  Government  Sunshine  .'Vet. 

Dated:  Junel.  1994. 
M,  Rebecca  WiakJer, 
Committee  Management  Officer. 
(FR  Doc.  94-13707  Filed  6-3-94;  8:45  am) 
BILUNG  CODE  7555-01-M 


SECURfTIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-34125;  File  No.  SR-Anex- 
93^1] 

Self-Regulatory  Oi^anizations;  Order 
Approving  Prcposcd  Rule  Change  by 
tl-/e  American  Stock  Exchange,  Inc., 
Relating  to  the  Limitation  of  Exchange 
Liability  for  Negligent  Conduct 

May  27.  1994. 

On  December  23,  1993,  the  .^Vmerican 
Stock  Exchange,  Inc.  ("Amex"  or 
"Exchange")  submitted  to  the  Securities 
and  Exchange  Commission  ("SEC"  or 
"Comniissien ').  pursuant  to  section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act) '  and  Rule  19b-4 
th.'reunder,2  a  proposed  ntle  chanpc  to 
limit  the  Exchange's  iiabilitv  in 
connection  with  its  administration  of 
proprietary  indexes  and  procucl.': 
'  Notice  of  the  proposed  rule  cha.nge 
appeared  in  the  Federal  Rcgi^er  en 
April  1,  1994.3  No  comment  letters  wt-rr- 
received  on  the  proposed  rule  chingc. 
This  order  epproves  the  Exchange's" 
proposal. 

Tne  Exchange  currently  has  listed  inr 
trailing,  or  has  received  approv.nl  to 
trade,  options  on  several  broad -based 
find  narrr-w-based  stock  indexes.*  The 
Exchange  represents  that  there  is  a  gre^l 
deal  of  work  involved  in  the  dailv 
calculation  and  dissemination  of  these 
index  values  and  while  much  of  this 
work  is  automated,  a  substantial  amount 
of  manual  input  is  still  required.  Human 
error,  such  as  incorrectly  inputting  a 
symbol  or  index  value,  overlooking  a 
corporate  action,  or  inaccurately 
reporting  the  n;unber  of  outstanding 
shares  of  a  component  of  an  index,  can 
occur  during  the  manual  input  of  data 
which  exposes  the  Exchange  to 
potential  liability.  As  options  on  more 
new  indexes  are  introduced,  the 
chances  for  human  error  increase,  thus 
expcisir.g  the  Exchange  to  an  even 
greater  risk  of  liabihty. 

Currently.  Amex  Rules  902C  and  1003 
disclaim  Exchange  liability  regarding 
the  calculation  or  dissemination  of  anv 
index  value,  and  in  the  creation, 
redemption,  and  trading  of  Portfolio 
Depositary  Receipts,  respectively.  These 
disclaimers  cover  errors,  omissions,  and 
delays  resulting  from  any  condut;t 
bevond  the  reasonable  control  of  the 


■  15  U.S.C.  78s(b)(l)  (1988). 

-  17  CFR  240.19b-4  (1992). 

'.See  Serurilios  Exchange  Act  Rele&sr  .\o.  33ai7 
(.March  25.  1994).  59  FK  1 5466  (April  1,  19941, 

*  Examples  of  the  brosd-based  indexes  include 
ilie  £urotop  100.  Institutional,  Major  Marltet.  ar.d 
S&P  .MidCap  400  Indexes.  Example  of  the  ra.Tow- 
tMsed  indexes  include  the  BiMechnoJogy.  B.-oirr/ 
Uealrr.  Natural  Gas.  and  Retail  Indexes. 
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Exchange,  and  include  act!  of  God, 
power  or  systems  failure,  o  r  any  error, 
omission,  or  delay  in  the  r«  ported  price 
of  an  underlying  security. '  'he  Exchange 
believes,  however,  that  the  ;e  disclaimer 
provisions  are  arguably  am  jiguous  with 
respect  to  whether  the  Exchange 
remains  potentially  liable  f  3r  damages 
caused  by  any  human  error  or  omission 
by  an  Exchange  employee  i  i  connection 
with  the  performance  of  th(  ^  Exchange's 
index  responsibilities. 

In  view  of  the  increased   lotential  for 
Exchange  liability  as  a  resu  t  of  the 
Exchange's  expanding  role  \n  the 
administration  of  new  prop  rietary 
indexes  and  products,  the  /  >mex  wishes 
to  make  clear  that  in  additii  m  to  the 
areas  specified  in  Rules  902  C  and  1003. 
the  E.xchange  also  disclaim    liability  for 
negligent  conduct.  The  Exc  lange 
represents  that  the  Amex,  a  ;  well  as 
other  self- regulatory  organi:  ations, 
currently  disclaim  liability  or  negligent 
conduct  associated  with  th€ 
dissemination  of  their  market  data  to 
vendors,  as  well  as  generall  '  in 
connection  with  the  use  of  I  leir 
facilities,  except  as  they  oth  !rwise 
provide.  The  exchange  belie  ves  that  it  is 
inappropriate  for  exchanges  to  bear  the 
risks  and  liabiHties  associat  id  with  the 
use  of  such  information  anc  facilities.  In 
the  area  of  index  administra  tion ,  the 
Exchange  represents  that  Sti  indard  & 
Poor's  and  all  the  other  majc  ir  index 
providers  likewise  routine]}  disclaim 


liability  for  any  negligent  cc  nduct 
Additionally,  the  New  York  Stock 
Exchange  ("NYSE")  has  a  n  le  which  is 
substantively  similar  to  the  ixchange's 
proposed  rule  change.^  Fine  ly.  the 
Exchange  acknowledges  tha  Rul6s  902C 
and  1003  cannot  be  relied  u  )on  by  the 
Exchange  to  limit  its  liabilit    to  non- 
members  or  for  any  intentioi  lal  or 
negligent  violation  of  federa  securities 
laws.^ 

The  Commission  finds  tha ;  the 
proposed  rule  change  is  com  istent  with 
the  requirements  of  the  Act  <  nd  the 
rules  and  regulations  thereui  ider 
applicable  to  a  national  secu  ities 
exchange,  and,  in  particular,  the 
requirements  of  section  b{b)(  d).« 
Specifically,  the  Commissioi  finds  that 
the  proposed  rule  change  pre  vides  the 
E.xchange  with  virtually  the  :  ame 
protection  from  liability  avai  able  to  the 
New  York  Stock  Exchange  pi  rsuant  to 


'■  See  e.g..  Chicago  Board  Options  fltchange.  Inc 
Rule  24.14. 

•See  .WSE  Rule  702(bl. 

'See  Letter  from  Bruce  Ferguson. 
General  Counsel.  Legal  &  Regulalor\' 
to  Bfdd  Ritter.  Attorney.  Office  of  Dei 
Equity  Oversight.  Division  of  Market 
Commission,  dated  March  21. 1994. 

"15U.S.C.  78f(b)(5)(19B8). 
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NYSE  Rule  702(b).  Additionally, 
because  the  Amex  represents  that  the 
proposed  rule  change  cannot  be  used  to 
limit  its  liability  to  non-members  arising 
from  negligent  conduct  or  for  any 
intentional  or  negligent  violation  of 
federal  securities  laws,^  the  Commission 
believes  that  the  proposal  may  serve  to 
facilitate  transactions  in  securities, 
while  also  protecting  investors  and  the 
public  interest.  Specifically,  entities 
such  as  the  Amex  may  be  encouraged  to 
continue  to  calculate  and  disseminate 
index  values  so  that  derivative  products 
based  on  these  indexes,  which  are  found 
to  provide  hedging  or  other  economic 
functions,  will  remain  available  to 
investors. 

It  Is  Therefore  Ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,'"  that  the 
proposed  rule  change  (SR-Amex-93- 
41),  is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Margaret  H.  McFarland, 

Deputy  Secretary. 

(PR  Doc.  94-13608  Filed  6-3-94;  8:45  am) 

BILLING  CODE  8010-01-M 


(Release  No.  34-34133;  File  No.  SR-Amex- 
94-12] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
the  American  Stock  Exchange,  Inc.; 
Relating  to  Amendments  to  its  Listing 
Fees 

May  31.1994. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").  15  U.S.C.  72s(b)(l),  notice  is    = 
hereby  given  that  on  May  3,  1994,  the 
American  Stock  Exchange,  Inc. 
("Amex"  or  "E.xchange")  filed  with  the 
Securities  and  Exchange  Commission 
("SEC"  or  "Commission")  the  proposed 
rule  change  as  described  in  Items  I,  II 
and  III  below,  which  Items  have  been 
prepared  by  the  self-regulatory 
organization.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulator>  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Amex  is  proposing  to  reduce  the 
maximum  fee  applicable  to  original 


■•See  supra  note  7. 

'"ISL'.S.C.  78s(b)(2)(1988;. 

"  17  CFR  20O..-JO-3(a)!l2;  (1993). 


listings  of  stock  issues.  The  fee  is 
proposed  to  be  amended  as  follows: ' 
§  140.  Original  Listing  Fees 
Stock  Issues 

Less  than  1  million  shares S5.000 

1+  -  2  million  shares 10.000 

2+  -  3  million  shares 15.000 

3+  -  4  million  shares 17,500 

4+  -  5  million  shares 20,000 

5+  -  6  million  shares 22.500 

6+  -  7  million  shares 25,000 

7+  -  8  million  shares 27,500 

8+  -  9  million  shares 30,000 

9+  -  10  million  shares 32.500 

10+  -  15  million  shares 37,500 

15+  million  shares 45,000 

(15+  -  25  million  shares 47,500 

25+  -  50  million  shares 72,500 

50+  -  75  million  shares 97.500 

75+  -  100  million  shares 122,500 

All  Shares  over  100  million  -  Vio  cents  per 
share  (no  maximum)] 

In  addition  to  the  above  per-share  fee, 
there  is  a  one-time  charge  of  $5,000  for 
companies  that  do  not  have  a  stock  or 
warrant  issue  listed  on  the  Exchange. 
(The  one-time  charge  of  $5,000  does  not 
apply  to  any  company  which  previously 
paid  the  one-time  charge  in  connection 
with  the  listing  of  a  debt  issue.) 

[There  is  no  maximum  fee  applicable 
to  original  listings  of  stock  and  warrant 
issues,  except]  /  [i]n  the  case  of  non-U.S. 
companies  listed  on  foreign  stock 
exchanges!.],  (For  such  issues.)  the  fee. 
including  the  one-time  charge,  will  be 
50%  of  the  rates  set  forth  above,  with  a 
maximum  fee  of  ($30,000)  $25,000. 
Where  the  original  listing  of  more  than 
one  class  of  stock  is  included  in  the 
same  application,  the  fee  is  based  on  the 
aggregate  number  of  shares  of  all  such 
classes. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
the  fee  increase  and  discussed  any 
comments  it  received  on  the  fee 
increase.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  Exchange  has 
prepared  summaries,  set  forth  in 
sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 


'  With  respect  to  the  following  schedule, 
italicizing  indicates  new  material  and  braciiets 
indicate  material  to  be  deleted. 
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A.  Self-ReguJctory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

(1)  Purpose 

When  an  issuer  applies  for  listing  on 
the  Exchange,  an  original  listing  fee  is 
levied  on  the  company  based  on  the 
total  number  of  shares  to  be  listed. 
Currently,  the  fee  ranges  from  $.5,000  for 
now  listings  of  less  than  one  million 
shares  to  more  than  S122;500  for  listings 
of  greater  than  100  million  shares.  In 
addition,  each  issuer  which  does  not 
already  have  securities  listed  on  the 
Exchange  is  assessed  a  one-tLme  charge 
of  S5.000.  Listing  fees  for  non-U. S. 
issuers  listed  on  foreign  stock  exchanges 
are  currently  50%  of  the  rates  for  U.S. 
companies,  including  the  one-time 
charge,  with  maximum  of  $30,000. 

Based  upon  discussions  with  prospect 
companies,  the  Exchange  believes  that 
each  year  several  large  companies  elect 
not  to  list  on  the  Amex  because  the 
expense  of  the  Exchange's  hsting  fee  can 
become  significant  at  the  upper  end  of 
the  scale. 

The  Exchange  is  therefore  proposing 
to  amend  section  140  of  its  Company 
Guide  to  provide  that  the  maximum  fee 
applicable  to  the  original  hsting  of  stock 
issues  is  $50,000,  inclusive  of  the  one- 
time charge  of  $5,000.  To  be  consistent, 
the  Exchange  is  proposed  to  reduce  the 
maximum  listing  fee  for  non-U. S. 
issuers  already  listed  on  a  foreign 
exchange  from  $30,000  to  $25,000. 

The  Exchange  notes  that  Nasdaq/NMS 
original  listing  fees  are  roughly 
comparable  to  the  Exchange's  current 
fees,  although  their  fees  are  already 
capped  at  $50,000  (also  inclusive  of  a 
55,000  one-time  fee  for  new  listings). ^ 

(2)  Statutory  Basis 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
section  r.fbj  of  the  Act  iji  general  and 
furthers  trie  objectives  of  section  6(b)(5) 
in  particular  in  that  it  is  designed  to 
remove  impediments  to  and  perfet.t  the 
mechani-sm  of  a  free  and  open  market. 

B.  Self-Pegulatory-  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  believes  that  the 
proposed  rule  change  will  remove  or 
lessen  an  existing  burden  on 
competition  in  that  it  proposes  to 
reduce  an  existing  difference  between 
the  Exchange's  original  listing  fees  and 
those  charged  by  Nasdaq. 


^  See  NASD  Manurtl.  pari  IV.  peragroph 

1H14(AJ(11. 


C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Conunission  Action 

Within  35  days  of  the  publication  of 
this  notice  in  the  Federal  Register  or 
within  such  other  period  (i)  as  the 
Commission  may  designate  up  to  90 
days  of  such  date  if  it  finds  such  longer 
period  to  be  appropriate  and  publishes 
its  reasons  for  so  finding  or  (ii)  as  to 
which  the  self-regulatory  organization 
con.sents,  the  Commission  will: 

(A)  By  order  approve  the  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

rV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  WTitten  submissions 
should  file  six  copies  thereof  with  the 
Secretar}',  Securities  and  Exchange 
Commission,  450  Fifth  Street  NW., 
Washington,  DC  20549  Copies  of  the     ■ 
submission,  all  subsequent 
amendments,  al!  written  statements 
with  respect  to  the  proposed  fee 
increase  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  fee  increase  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  fi-om  the 
pubhc  in  accordance  w  ilh  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Room,  450  Fifth  Street,  N\V.. 
Washington,  DC  20549.  Copies  of  the 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  Amex.  All  submissions 
should  refer  to  File  N'o.  SR-Amex-94- 
12  and  should  be  submitted  bv  June  27, 
'1994. 

For  the  Cominission.  by  t.he  Division  of 
Market  Regulation,  pursuant  to  delegcled 
authority. 

Margaret  H.  McFarland. 

Deputy  Secretary: 

IFR  Doc,  94-13684  Filed  6-3-94;  8:45  am) 
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Approving  and  Notice  of  Filing  and 
Order  Granting  Accelerated  Approval 
of  Amendment  No.  1  to  a  Proposed 
Rule  Change  by  the  Chicago  Board 
Options  Exchange,  Inc.,  Relating  to 
Temporary  Suspensions  of  Trading  in. 
Options 

May  27,  1994. 

On  October  20, 1993,  the  Chicago 
Board  Options  Exchange,  Inc.  ("CBOE  " 
or  "Exchange"),  pursuant  to  section 
19(b)(1)  of  the  Securities  Exchange  Ad 
of  1934  (".\ct') '  and  Rule  19b-^ 
thereunder,^  filed  with  the  Securities 
and  Exchange  Commission  ("SEC  "  or 
"Commission  ')  a  proposed  rule  change 
to  provide  limited  authority  to  Post 
Directors,  Order  Book  Officials 
("OBOs"),  and  under  certain 
circumstances.  Designated  Primary' 
Market-Makers  ("DPMs"),  to  suspend 
trading  in  a  class  of  options  for  a  limited 
period  of  time.  Notice  of  the  proposal 
appeared  in  the  Federal  Register  on 
November  9,  1993.3  No  comment  letters 
were  received  on  the  proposed  rule 
change.  On  April  11,  1994,  the  CBOE 
filed  Amendment  No.  1  to  the  proposf^d 
rule  change.*  This  order  approves  the 
Exchange's  proposal,  as  amended. 

The  CBOE  proposes  to  amend  Rule 
6.3  ("Trading  Halts")  to  authorize,  with 
respect  to  a  particular  class  of  options, 
the  Post  Director  ^  or  OBO  to  suspend 
trading  in  the  options  class  for  a  period 
of  time  not  to  exceed  five  minutes 
whenever  trading  in  the  underlying 
security  is  halted.  This  limited  authoritv 
may  be  exercised  only  if  the  trading  half 
in  the  underlying  security  is  evidenced 
by  an  "ST"  symbol  (for  an  exchange- 
listed  security)  or  an  "H"  (for  a  National 
Market  security  traded  through  the 
NASDAQ  system)  appearing  on  the 
class  display  screen  that  displavs 
current  market  information  for  the 
underlying  security,  or  if  such  trading 
half  is  otherwise  verified  bv  the  senior 


'  15  U.S.C.  78s(b)(l)  (1988).. 

•<  17  CFR  240  196-4(1992). 

'See  5wcurities  Exchange  Ad  Rel<vse  No.  33151 
(Novemljer  2.  1993),  58  FR  59500  (Novemtxr  9. 
1993). 

'.Amen.i.T.enl  No.  1:  (1)  Oaiifies  <.ha!  o.nly  one 
five  minute  suspension  of  trading  is  authorized 
pursuant  to  :hp  proposai:  (2)  defines  who  is  a  •■po>i 
Director:"  ano  [3]  dcieies  the  DPM  as  one  o.'ihe 
person.*  authorized  :o  impose  a  temporary 
suspen.'iion  of  t,-ading.  See  L.etter  from  Mithiifl  L 
Meyer.  Schiff  Hardin  A  Waits,  to  Michael 
Walir.ski'S.  Branch  Chief.  Office  of  Derivatives  and 
Equity  OversiR.-)!.  Division  of  Market  ^egaUlion. 
Commission,  dated  April  8.  1994  ('•.^no.-.dme.':!  S'n 
I"). 

'  A  Post  Director  is  an  Exchange  emplmee  s:  n 
irnding  post  whose  funtlion  is  to  assist  the  OBO 
and  tile  Di'W  al  e.ich  station  at  ibc  po»t.  Id 
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person  in  charge  of  the 
Control  Room.  The  propose  d 
change  applies  only  in  the  i : 
where  there  has  been  a  trad  i 
an  underlying  security,  anc 
application  to  "circuit  b 
halts  under  Rule  6.3A. 

Concurrently  with  any 
trading  pursuant  to  the  p 
change,  the  responsible  Pos 
OBO  shall  turn  off  the  Reta  1 
Execution  System  applicab 
affected  options  class  or  c 
Additionally,  the  Post  Direc  I 
shall  disseminate  the  desigi 
999  on  the  Exchange's  quot 
system,  which  indicates  the 
not  trading  on  the  CBOE. 

Prior  to  the  expiration  of 
temporary  suspension  im 
pursuant  to  the  proposed 
the  responsible  Post  Directo 
required  to  notify  two  Floor 
order  to  obtain  a  determinat 
whether  a  trading  halt  in  th 
options  class  should  be  d 
Rule  6.3(a).  If  the  two  Floor 
determine  not  to  halt  tradin 
immediately  following  such 
determination  it  shall  be  an 
the  crowd  and  trading  (or  a 
the  option)  shall  in  no  eveni 
more  than  five  minutes  aftei 
temporary  suspension  of 
implemented.  The  Post  Dire 
may  only  invoke  a  single 
suspension  of  trading  pursu 
proposed  rule  change."* 

Tne  Commission  finds 
proposed  rule  change  is 
the  requirements  of  the  Act 
rules  and  regulations 
applicable  to  a  national 
exchange,  and,  in  particular 
requirements  of  section  6(b) 
it  is  designed  to  protect  the 
of  a  free  and  open  market  an 
investors  and  the  public  i 
Specifically,  the  Commissi 
the  proposal  will  protect 
the  pubUc  interest  by  enabli 
Directors  and  OBOs  to  temp(  i 
suspend  options  trading  ^ 
response  to  verified  trading 
underlying  securities, 
current  version  of  Rule  6.3(a 
Officials  have  the  authority 
trading  in  any  options  class 
not  in  excess  of  two  consecu 
business  days  if  trading  in 
underlying  security  has 
the  primary  market.  The  pro 
change,  therefore,  merely 
gap  that  currently  exists 
time  that  trading  in  an 
security  is  halted  and  the  ti 
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for  the  Floor  Officials  to  impose  a 

trading  halt  in  the  related  options  class 
pursuant  to  their  authority  under  Rule 
6.3(a).  Additionally,  a  temporary  trading 
suspension  pursuant  to  the  proposed 
rule  change  can  only  be  invoked  once 
during  a  single  occurrence  of  a  halt  in 
trading  in  the  underlying  security.  If 
two  Floor  Officials  determine  not  to 
institute  a  trading  halt  pursuant  to  Rule 
6.3(a),  or  if  a  decision  is  not  made  by 
two  Floor  Officials  within  the  five 
minute  period,  trading  in  the  options 
class  will  immediately  resume  and  will 
continue  unless  two  Floor  Officials 
subsequently  independently  decide  to 
invoke  a  trading  halt  pursuant  to  Rule 
6.3(a).  Accordingly,  the  Commission 
finds  that  the  proposed  rule  change 
protects  investors  and  the  public 
interest  by  providing  a  means  for  an 
immediate  trading  halt  in  those 
circumstances  where  Floor  Officials 
would  be  likely  to  impose  a  trading  halt 
pursuant  to  Rule  6.3(a).  Moreover, 
because  the  conditions  under  which  the 
five  minute  halt  can  be  invoked  are 
specific  and  objective,  the  Commission 
does  not  expect  diat  the  rule  change  will 
increase  the  likelihood  of  abuse  in  the 
implementation  of  trading  halts. 

The  Commission  finds  good  cause  for 
approving  Amendment  No.  1  prior  to 
the  thirtieth  day  after  the  date  of 
publication  of  notice  of  filing  thereof  in 
the  Federal  Register.  Specifically, 
Amendment  No.  1  removes  the  DPM  as 
one  of  the  persons  authorized  to  impose 
a  temporary  suspension  of  trading. 
Because  the  DPM  performs  market 
making  functions,  in  addition  to  having 
the  responsibilities  of  an  OBO,  the 
Commission  believes  it  would  be 
inappropriate  for  a  DPM  to  be  able  to 
suspend  trading  in  a  class  of  options  for 
any  period  of  time.  Amendment  No.  1 
also  makes  certain  clarifications  to  the 
proposed  rule  language.  The 
Commission  believes  that  these 
clarifications  will  minimize  any 
potential  for  confusion  as  to  the 
application  of  the  rule.  As  a  result,  the 
Commission  believes  that  good  cause 
exists  for  approving  Amendment  No.  1 
on  an  accelerated  basis. 

Interested  persons  are  invited  to 
submit  wTitten  data,  views  and 
arguments  concerning  Amendment  No. 
1.  Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street  N\V., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  wTitten  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 


proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  bom  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street  NW., 
Washington,  DC.  Copies  of  such  filing 
will  also  be  available  for  inspection  and 
copying  at  the  principal  office  of  the 
above-mentioned  self-regulatory 
organization.  All  submissions  should 
refer  to  the  File  Number  SR-CBOE-93- 
47  and  should  be  submitted  by  June  27, 
1994. 

It  Is  Therefore  Ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,8  that  the 
proposed  rule  change  (File  No.  SR- 
CBOE-93-47)  is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'' 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[PR  Doc.  94-13006  Filed  6-3-94;  8:45  am] 
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Listing  of  Regular  and  Long-Term 
Index  Options  on  the  S&P/Barra 
Growth  Index  and  the  S&P/Barra  Value 
Index 

May  27,  1994. 
I.  Introduction 

On  September  9,  1993,  the  Chicago 
Board  Options  Exchange,  Inc.  ("CBOE" 
or  "Exchange")  submitted  to  the 
Securities  and  Exchange  Commission 
("SEC"  or  "Commission"),  pursuant  to 
section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934  ("Act")'  and  Rule 
19b-4  thereunder,^  a  proposed  rule 
change  to  provide  for  the  listing  and 
trading  of  regular  and  long-term  index 
options  on  the  S&P/Barra  Growrth  Index 
("Growth  Index")  and  the  S&P/Barra 
Value  Index  ("Value  Index")  (each 
individually  an  "Index,"  and 
collectively  the  "Indexes").  The 
proposed  rule  change  was  published  for 
comment  in  the  Federal  Register  on 


»15  U.S.C.  78s(b)(2)  (1988). 
« 17  CFR  20O.3O-3(a)(12)  (1993). 
'  15  U.S.C.  78s(b)(l)  (1988). 
2  17  CFR  240.l3b-4  (1993). 


November  19, 1993.3  No  comment 
letters  were  received  on  the  proposed 
rule  change.  On  May  25, 1994,  the 
CBOE  filed  Amendment  No.  1  to  the 
proposed  rule  change.-*  This  order 
approves  the  Exchange's  proposal,  as 
amended. 

II.  Description  of  Proposal 

A.  General 

The  CBOE  proposes  to  trade  options 
on  the  Growih  and  Value  Indexes,  stock 
indexes  calculated  by  Standard  &  Poor's 
("S&P")  (or  its  designee)  and 
maintained  by  Barra,  Inc.  ("Barra") 
pursuant  to  a  license  agreement  between 
Barra  and  S&P.  The  CBOE  also  proposes 
to  list  long-term  options  ("Index 
LEAPS")  on  either  the  full-value  of  each 
Index  or  reduced-value  Growth  and 
Value  Indexes  that  will  be  computed  at 
one-tenth  of  the  value  of  the  respective 
Indexes.  Index  LEAPS  on  the  Growth 
and  Value  Indexes  will  trade 
independent  of  and  in  additional  to 
regular  options  on  the  Indexes  traded  on 
the  Exchange,  however,  as  discussed 
below,  position  and  exercise  limits  of 
Index  LEAPS  and  regular  options  on  the 
Indexes  will  be  aggregated. 

B.  Composition  and  Maintenance  of  the 
Index 

The  Indexes  are  constructed  by 
sorting  the  stocks  in  tlie  S&P  500  Index 
on  the  basis  of  their  book-to-price  ratios 
as  determined  by  Barra  twice  per  year, 
based  on  end-of-day  information  on 
November  30  and  May  31.  Starting  with 
the  company  with  the  highest  book-to- 
price  ratio,  companies  are  added  to  the 
Value  Index  until  that  Index  contains 
50%  of  the  market  capitalization  of  the 
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S&P  500  Index.  The  Growth  Index  is 
composed  of  the  remaining  companies 
in  the  S&P  500  Index.  The  partition  of 
the  S&P  500  Index  using  November  30 
information  becomes  effective  as  of 
January  1  of  the  following  year;  the 
partition  of  the  S&P  500  Index  using 
May  31  information  becomes  effective 
July  1  of  the  same  year. 

Based  on  the  last  partition  of  the  S&P 
500  Index,  effective  January  1,  1994,  the 
Value  Index  is  currently  composed  of 
310  securities.  As  of  the  close  of  trading 
on  May  3,  1994.  the  Value  Index  was 
valued  at  71.65.  The  market 
capitalizations  of  the  individual  stocks 
in  the  Valife  Index  ranged  from  a  high 
of  $76.05  billion  to  a  low  of  $97.23 
million,  with  the  mean  and  median 
being  $5.27  biUion  and  $2.96  billion, 
respectively.  The  market  capitalization 
of  all  the  stocks  in  the  Value  Index  was 
$1.63  trillion.  The  total  number  of 
shares  outstanding  for  the  stocks  in  the 
Value  Index  ranged  from  a  high  of  1.24 
billion  shares  to  a  low  of  8.94  million 
shares.  The  price  per  share  of  the  stocks 
in  the  Value  Index  on  that  date  ranged 
from  a  high  of  $146.13  to  a  low  of  $4.00. 
Lastly,  no  one  stock  comprised  more 
than  4.65%  of  the  Value  Index's  total 
value  and  the  percentage  weighting  of 
the  five  largest  issues  in  the  Value  Index 
accounted  for  15.19%  of  the  Index's 
value.  The  percentage  weighting  of  the 
lowest  weighted  stock  was  0.01%  of  the 
Index  and  the  percentage  weighting  of 
the  five  smallest  issues  in  the  Index 
accounted  for  0.05%  of  the  Value 
Index's  value. 

Based  on  the  last  partition  of  the  S&P 
500  Index,  effective  January  1,  1994,  the 
Growth  Index  is  currently  composed  of 


the  190  S&P  500  Index  securities  not 
included  in  the  Value  Index.  As  of  the 
close  of  trading  on  May  3, 1994,  the 
Growth  Index  was  valued  at  60.47.  The 
market  capitalizations  of  the  individual 
stocks  in  the  Growth  Index  ranged  from 
a  high  of  $82.09  billion  to  a  low  of 
$506.63  million,  with  the  mean  ar.d 
median  being  $8.43  billion  and  $4.28 
billion,  respectively.  The  market 
capitalization  of  all  the  stocks  in  the 
Growth  Index  was  $1.60  trillion.  The 
total  number  of  shares  outstanding  for 
the  stocks  in  the  Growth  Index  ranged 
from  a  high  of  2.30  billion  shares  to  a 
low  of  14.46  million  shares.  The  price 
per  share  of  the  stocks  in  the  Growth 
Index  on  that  date  ranged  from  a  high 
of  $736.00  to  a  low  of  $4,50.  Lastly,  no 
one  stock  comprised  more  than  5.12"o 
of  the  Growth  Index's  total  value  and 
the  percentage  weighting  of  the  five 
largest  issues  in  the  Growth  Index 
accounted  for  19.47%  of  the  Index's 
value.  The  percentage  weighting  of  the 
lowest  weighted  stock  was  0.03  %  of  the 
Growth  Index  and  the  percentage 
weighting  of  the  five  smallest  issues  in 
the  Index  accounted  for  0.19%  of  the 
Index's  value. 

C.  Calculation  of  the  Index 

Like  the  S&P  500  Index,  the  Indexes 
will  be  capitalization-weighted,  and  the 
methodology  used  to  calculate  their 
value  is  identical  to  the  methodology 
used  to  calculate  the  value  of  the  S&P 
500  Index.  The  level  of  each  Index  is 
calculated  as  follows: 


Index  Level  = 


Current  Market  Value 


Adjusted  Base  Period  Market  Value 


xK) 


Current  Market  Value 

Adjusted  Base  Period  Market  Value  =  Currem  MarkeTva?  e  ^  ^''^^'^'^^  ^^^^  ^^^^  Market  Value 

Before  Adjustments 


The  numeric  value  of  each  Index  was- 
established  at  10  as  of  the  close  of  the 
market  on  December  31,  1974. 

The  Indexes  are  calculated 
continuously  by  S&P  or  its  designee, 
and  their  values  will  be  disseminated  by 


^  See  Securities  Exchange  Act  Release  No.  33192 
(November  12, 1993),  58  FR  61117  (November  19, 
1993). 

■•In  Amendment  No.  1,  ihe  CBOE  proposes  to;  (1) 
Establish  position  limits  for  options  on  the  Growth 
and  Value  Indexes  of  1 25.000  contracts  on  the  same 
side  of  the  market,  with  no  more  than  75,000 
contracts  in  the  series  with  the  nearest  expiration 
month;  (2)  establish  225,000  contracts  on  the  same 


the  Options  Price  Reporting  Authority 
("OPRA")  no  less  often  than  every 
fifteen  seconds.  S&P  will  also  calculate 
the  exercise  settlement  value  for  each 
expiring  series  of  Value  Index  options 
and  Growth  Index  options,  and  will 


side  of  the  market  as  the  maximum  position  size 
that  will  be  eligible  for  treatment  under  the 
Exchange's  hedge  exemption  rule  provisions:  and 
(3)  aggregate  positions  in  Growlh  Index  options  and 
Value  Index  options  for  purposes  of  position  and 
exercise  limits,  including  applicable  hedge 
exemptions.  Additionally,  Amendment  No.  1 
amends  proposed  Interpretation  .01(a)(v)  and  (vi)  to 
■Rule  24.9  to  provide  that  the  strike  interv.ils 
between  Growth  Index  and  Value  Index  option.s 


make  these  values  available  to  CBOE  for 
use  by  the  Options  Clearing  Corporation 
("OCC")  in  effecting  settlement  of 
exercises  and  assignments  of  the 
options. 


will  be  no  less  than  S2.50  only  if  the  strike  prices 
are  less  than  S200.  Sfe  Letter  from  Eileen  Smith. 
Director,  Product  Development,  Research 
Department,  CBOE,  to  Brad  Ritter,  Attorney.  OfHi  p 
of  Derivatives  and  Equity  Oversight,  Division  of 
Market  Regulation,  Commission,  dated  May  2f>. 
1994  ("Amendment  No.  1"). 
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The  values  of  the  Indexe  ; 
purposes  of  settling  oufstai  d 
on  the  Growth  and  Value  li  idex 
expiration,  will  be  calculat  >d 
upon  the  regular  way  open  ng 
prices  for  each  of  the  Indexps 
component  stocks  on  the  1 
day  prior  to  expiration."^  Oiice 
component  stocks  have  o 
value  of  each  Index  will  be 
and  that  value  will  be  used 
settlement  value  for  expiriijg 
contracts  on  that  Index.  If 
component  stocks  do  not  o 
trading  on  the  last  trading 
expiration,  then  the  last  re 
price  of  such  security  will 
any  rase  where  that  securit  ' 
trade  on  that  day.^ 

D.  Contract  Specifications 

The  proposed  options  on  the  Indexes 
will  be  cash-settled.  Europe  an-stvle 
options.'  Standard  options  xading 
huuis  (9;30  a.m.  to  4:15  p.n: .  New  York 
time)  will  apply  to  the  cont  acts.  The 
multiplier  for  each  Index  w  II  be  100. 
The  strike  price  interval  wi  1  be  $2.50 
for  Index  options  v%ith  strik  ;  prices  of 
less  than  $200.8  j^g  Exchai  ge  intends 
to  list  up  to  three  near-term  calendar 
months  and  three  additiona  calendar 
months  at  three  month  inte  vals.^  As 
described  in  more  detail  be  dw,  the 
Exchange  also  intends  to  hs  ■  Index 
LEAPS  on  each  Index  that  v  ill  expire  12 
to  36  months  from  the  date  )f  tiieir 
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issuance. 

Options  on  each  Index 
value  and  reduced-value  In 
will  expire  on  the  Saturdav 
the  third  Friday  of  the 
(Expiration  Friday").  Beca 
on  the  Indexes  will  settle 
the  opening  prices  of  the 
stocks  on  the  last  trading 
expiration  (normally  a  Fri 
trading  day  for  an  expiring 
series  will  normally  be  the 
last  business  day  before  exp 
(normally  a  Thursday).'" 

E.  Listing  of  Long-Temi  Options  on  the 
Full-Value  or  HeducedVali^  Gmwih 
and  Value  Indexes 

The  Exchange  may  list  I 
on  the  Growth  and  Value  In 
expire  12  to  36  months  from 
issuance  on  either  the  full-v 
Growth  and  Value  Indexes 
values  of  the  Indexes  that  w 
computed  at  one-tenth  the  v 


se  options 

upon 
ponent 
before 
),  the  last 
I  idex  option 
spcond  to  the 
ration 


nc  e 


•S^CBOE  Rule  2-4  9(a)(4). 
•  M 

'  A  Ei.ropean-st}Ie  option  can  ^jp  (Aercised  only 
i.rinR  a  ?(<«cified  period  before  ihB  iptio.T  c-.^pires. 
"S»e  .\.~«ndnent  .No.  1.  supra  not?  4 
'.Si  p  CBOE  Rule  24.9(aJ(21. 
■'  Sw  fupw  no!«s  5%.-iil  6. 
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full-value  Indexes."  The  current  and 
closing  values  for  reduced-value  Index 
LEAPS  on  the  Indexes  will  be  computed 
by  dividing  the  value  of  the  full-value 
Index  by  10  and  rounding  the  resulting 
figure  to  the  nearest  one-hundredth.  For 
example,  a  Growth  Index  value  of  60.54 
would  be  6.05  for  the  Growth  Index 
LEAPS  and  60.56  would  become  6  06. 
The  reduced-value  Index  LEAPS  on  the 
Indexes  will  have  a  European-style 
exercise  and  will  be  subject  to  the  same 
rules  that  govern  the  trading  of  all  the 
E.xchange's  index  options,  including 
sales  practice  rules,  margin 
requirements  and  floor  trading 
procedures.  The  strike  price  interval  for 
the  reduced-value  Index  LEAPS  will  be 
no  less  than  $2.50.12 

The  same  Exchange  rules  which  are 
applicable  to  the  trading  of  full-value 
Index  LEAPS  on  the  Indexes  will  be 
applicable  to  the  trading  of  reduced- 
value  Index  LEAPS  on  the  Indexes.  For 
example,  both  full-value  and  reduced- 
value  Index  LEAPS  may  expire  from  12 
to  36  months  from  the  date  of  issuance, 
and  there  may  be  up  to  six  expiration 
months  beyond  one  year  to  expiration. 
Moreover,  full-value  or  reduced-value 
Index  LEAPS  on  either  Index  may  be 
issued  at  six  month  inter\'als  and  new 
strike  prices  will  either  be  near  or 
bracketing  the  current  value  of  each 
Index.  Strike  price  interval,  bid/ask 
differential,  and  continuity  rules  will 
not  apply  to  the  trading  of  the  fvill-value 
or  reduced- value  Index  LE.'\PS  on  the 
Indexes  until  their  time  to  expiration  is 
less  than  12  months. '^  Lastly,  Index 
LEAPS  series  on  each  Index  mav  be 
added  when  the  value  of  the  underlying 
Index  increases  or  decreases  by  ten  to 
fifteen  percent. '•• 

F.  Position  and  Esercise  Limits,  Margin 
Requirements,  and  Trading  Halts 

Position  limits  for  the  options 
(including  Index  LE.^PS)  on  the  Growth 
and  Value  Indexes  will  be  set  at  no  more 
than  125.000  contracts  on  the  same  side 
of  the  market,  provided  that  no  more 
than  75.000  of  such  contracts  are  in 
series  in  the  nearest  expiration  month, 
and  further  provided  that  options 
positions  in  the  Indexes  will  be 
aggregated.'*  Exercise  limits  will  be  set 
at  the  same  level  as  position  limits."' 
For  purposes  of  calculating  apphcable 
position  and  exercise  limits,  positions 
in  reduced-value  options  on  the  Growth 
and  Value  Indexes  will  be  aggregated 


■•S«rB{)ERi;Ic24.9fb). 

•-■w 

'^.Sw  .\n-.»ndm»:iit  .No.  1.  supra  note  4. 
"Sf..- CBOE  Rule  24.5. 


with  each  other  and  with  positions  in 
the  full-value  Index  options.  For  these 
purposes,  ten  reduced-value  contracts 
will  equal  one  full-value  contract  for 
purposes  of  aggregating  these  positions. 
Also.  CBOE  hedge  exemption  provisions 
will  apply  to  options  and  Index  LEAPS 
on  both  Indexes. '^ 

Exchange  rules  applicable  to  options 
on  the  Growth  and  Value  Indexes  will 
be  identical  to  the  rules  applicable  to 
other  broad-based  index  options  for 
purposes  of  trading  rotations,  halts,  and 
suspensions,'"  and  margin  treatment.''' 

G.  Sun-eillance 

The  Exchange  will  use  the  same 
surveillance  procedures  currently 
utilized  for  each  of  the  Exchange's  other 
index  options  to  monitor  trading  in 
Index  options  and  Index  LEAPS  on  the 
Growth  and  Value  Indexes.  These 
procedures  include  complete  access  to 
trading  activity  in  the  underlying 
securities. 

H.  Disclaimer 

The  CBOE  has  agreed  with  S&P  to 
revise  the  disclaimer  of  liability  on 
behalf  of  S&P  that  is  currently  in  the 
Exchange's  rules  so  that  it  covers  Barra 
as  well  as  S&P.  and  the  growlh  Index 
and  Value  Index.  The  diaclairaer  would 
provide  that  S&P.  Barra,  and  all  of  their 
affiliates  do  not  make  any  wsiTsnties  as 
to  the  results  obtained  from  the  Growth 
and  Value  hidexes,  any  opening,  intra- 
day  or  closing  value  therefore,  any 
related  data,  or  any  errors  or  delays  in 
calculating  or  disseminating  the  value  of 
either  Index,  in  connection  with  the 
trading  of  option  contracts  based  on  the 
Indexes.^" 

III.  Commission  Findings  and 
Conclusions 

The  Commission  has  reviewed  the 
proposal  to  list  and  trade  options  and 
full-value  and  reduced-value  Index 
LE.APS  on  die  Growth  and  Value 
Indexes.  As  discussed  below,  the 
Commission  believes  that  the  proposed 
rule  change  is  consistent  with  the 
requirements  of  the  Act  and  the  rules 
and  regulations  thereunder  applicable  to 
a  national  securities  exchange.  In 
particular,  the  Indexes  are  broad-based, 
the  proposed  options  are  designed  to 
reduce  the  potential  for  manipulation, 
and  the  proposal  to  list  and  trade 
options  and  Index  LEAPS  on  the 
Growth  and  Value  Indexes  is  consistent 


:"See  CnOE  Rule  24.4(a):  Interpretation  .01  to 
Kiile  24.4:  and  Amendment  No.  1.  supra  note  4 
'"See  CBOE  Rule  24.7. 
'■•Sfo  CBOE  Rule  24.1 1. 
-".SeeCBC)ERule24.14. 


with  the  CBOE's  obligation  to  promote 
investor  protection, 2' 

The  Commission  finds  that  the 
trading  of  options  on  the  Indexes, 
including  full-value  and  reduced-value 
Index  LEAPS,  will  permit  investors  to 
participate  in  the  price  movements  of 
the  securities  on  which  the  respective 
Indexes  are  based.  Further,  trading  of 
options  on  each  Index  will  allow 
investors  holding  positions  in  some  or 
all  of  the  securities  underlying  that 
Index  to  hedge  the  risks  associated  with 
their  portfolios.  Accordingly,  the 
Conunis.sion,  believes  options  on  the 
Gmwih  and  Value  Indexes  will  provide 
investors  with  an  important  trading  and 
ht;dging  mechanism  that  should  rene<;t 
accurately  the  overall  movement  of  the 
securities  contained  in  this  partition  of 
the  S&P  500  Index.  By  broadening  the 
hedging  and  investment  opportunities 
of  investors,  the  Commission  believes 
that  the  trading  of  options  on  the 
Growth  and  Value  Indexes  will  serve  t<j 
protect  investors,  promote  the  public 
interest,  and  contribute  to  the 
maintenance  of  fair  and  orderly 


mnikets.-2 


•"  The  CBOE  is  a  mnmber  of  the  Inienn.i:  kiM 
.Surx'Oillanr.o  Croup  ("ISC"),  which  was  forniod  on 
fiily  14,  1083  to.  among  other  things,  coordinate 
more  elfiictively  surveillanroand  investigalivB 
information  sharing  arrangement.s  in  the  stock  .ind 
options  markets.  See  Intermarkel  Surveillance 
Group  Agrcoinent.  July  14.  1983.  The  mo.-.!  recent 
amendment  to  the  ISG  Agreement,  which 
in<x)rporatrs  the  original  agreement  and  all 
amendments  made  thereafter,  was  signed  bv  I.SC 
members  on  January  29.  1990.  See  Second 
Ameiidment  to  the  Irtermarket  Surveillance  Croi;;) 
Agreomont.  January  29,  1990.  The  memhers  of  the 
ISG  are:  the  Amex:  the  Boston  Stock  Exchange.  Inc. 
the  CBOE,  the  Chicago  Stock  Excha.nge,  Inc.:  the 
.National  Association  of  Securities  Dealer.s,  Inc.:  the 
New  York  Stock  Exchange,  Inc.;  the  Pacific  .Stock 
Exchange.  Inc.;  and  the  Philadelphia  Stock 
Hxchange,  Inc.  Because  of  potential  opportunities 
for  trading  abujies  involving  stock  index  future.s, 
stork  options,  and  the  underlying  stock  and  the 
need  for  gioter  sharing  of  surveillance  inform<ttioii 
for  these  potential  intermarket  trading  abuses,  the 
major  Mock  index  futures  exchanges  (p.;;..  the 
Chicago  Mercantile  Exchange  and  the  Chicago 
B'jard  of  Trade)  joined  the  ISG  as  affiliale  memlx-rs 
In  1990.  The  Commission  unJe:s!andslhat  the  KSO 
Agrcvmenl.  as  amended,  covers  investigations  and 
iiKjuiries  regarding  trading  activity  in  options  on 
the  Indexes  and  component  securities  of  the 
Indexes. 

"Pursuant  to  section  6(b)(5)  of  the  Act.  the 
Commission  must  predicate  approval  of  any  new 
option  or  warrant  ;)ropo.sal  upon  a  finding  th.  i  the 
InL-iiduc  tioii  of  such  new  derivative  instrument  is 
In  the  public:  interest.  Such  a  n.nding  would  be 
ditTicult  tor  a  derivative  instrument  that  served  no 
hedging  or  other  economic  function,  because  anv 
bKiipflfs  that  might  be  derived  by  market 
participants  likely  would  be  outweighed  b\  the 
potential  for  manipulation,  diminished  publii; 
confidence  in  the  integrity  of  the  markets,  and  other 
Valid  regulatory  concerns.  In  this  regard,  the  trading 
of  listed  options  on  the  Growth  and  Value  Indexes 
will  provide  investors  with  a  hedging  vehicle  thdl 
should  reflect  the  overall  movement  of  securities 
Cont.iir:ed  in  the  Indexes. 


The  trading  of  options  on  the  Growth 
and  Value  Indexes,  including  the 
trading  of  full-value  and  reduced-value 
Index  LEAPS,  however,  raises  several 
concerns,  namely  issues  related  to  index 
design,  customer  protection, 
surveillance,  and  market  impact.  The 
Commission  believes,  for  the  reasons 
di-scussed  below,  that  the  DBOE  has 
addressed  these  concerns  adequatelv. 

A.  Index  Design  and  Structure 

The  Commission  finds  that  the 
Indexes  are  broad-based  indexes,^: '  and 
thus  it  is  appropriate  to  permit 
Exchange  rules  applicable  to  the  trading 
of  broad-based  index  options  to  apply  to 
options  on  the  Indexes,  including  Lidox 
LEAPS.  Specifically,  the  Comm.ission 
believes  the  Indexes  are  broad-based 
because  they  (1)  are  a  partition  of  the 
S&P  500  Index,  which  is  a  broad-based 
index  on  which  options  have  been 
approved  for  trading  since  1983.2''  ;tnd 
(2)  reflect  a  substantial  segment  of  the 
U.S.  equities  market. 

The  Commission  also  finds  that  the 
largo  capitalizations,  hquid  markets, 
and  relative  weightings  of  the 
•-omponent  stocks  of  each  Index 
significantly  minimize  the  potential  for 
manipulation  of  either  Index.  First,  the 
Indexes  collectively  represent  and 
consist  of  the  common  stock  values  of 
500  actively  traded  US,  companies. 
Second,  no  one  particular  stock  or  group 
of  stocks  dominates  either  Index, 
Specifically,  as  of  May  3.  1994.  no  one 
stock  comprised  more  than  4.65%  of  the 
Value  Index's  total  value  or  5.12%  of 
the  Growth  Index's  total  value,  and  the 
percentage  weighting  of  the  five  largest 
issues  in  the  Indexes  accounted  for 
15.19%  of  the  Value  Index's  value  and 
19.47%  of  the  Growth  Index's  value. 
Third,  the  market  capitalizations  of  the 
stocks  in  the  Indexes  are  very  large. 
Specifically,  the  market  capitalizations 
(1  j  for  the  Value  Index  ranged  from  a 
high  of  $76.05  billion  to  a  low  of  S97.23 
million  as  of  May  3,  1994.  with  the 
mean  and  median  being  $5.27  billion 
and  S2.96  billion,  respectively,  and  (2) 
for  the  Growth  Index  ranged  from  a  high 
of  S82.09  billion  to  a  low  of  $506.63 
million  as  of  that  date,  with  the  mean 
and  median  being  $8.43  biUion  and 
S4.28  billion,  respectively.  Fifth,  each 
Index  is  comprised  of  stocks 
representing  a  diverse  group  of 
industries,  including,  among  others. 


•'^Tbe  reduced-value  Growth  and  Value  Indexes, 
which  .ire  composed  of  the  same  components  as  the 
(Jrowth  and  Value  Indexes,  re.sptjctively,  and 
call  u.'.ited  by  dividing  the  fuU-vnlue  Index  values 
by  10,  are  identical  to  the  full-value  Growlh  and 
Volue  Indexes. 

^■•See  .S^!Curiti■!^  Exchange  AiA  Relejst!  .No.  19907 
dune  24.  1983),  48  FR  30814  (Iiilv  .S.  1983). 


phannarculicals.  communications, 
entertainment,  various  consumer  ami 
computer  products  and  services.  Sixth, 
an  overwhelming  proportion  of  the 
component  stof;ks  in  each  Index 
currently  are  eligible  for  options 
trading.-"^  Finally,  the  Commission 
believes  that,  as  discussed  below, 
existing  mechanisms  to  monitor  trading 
activity  in  those  securities  will  help 
dgter  as  well  as  detect  illegal  trailing 
activity  involving  options  on  the 
Indexes. 

B.  (Justomrr  Piotection 

The  Commission  believes  that  a 
regulatory  system  designed  to  protect 
public  cnistomers  must  be  in  place 
before  the  trading  of  sophisticated 
financial  instruments,  such  as  options 
on  the  Growth  and  Value  Indexes 
(including  full-value  and  reduced-valin- 
bidex  I^APS).  can  commence  on  a 
national  securities  exchange.  The 
Commission  notes  that  the  trading  of 
standardized  exchange-traded  options 
occurs  in  an  environment  that  is 
designed  to  ensure,  among  other  things: 
that:  (1)  Tlie  special  risks  of  options  an- 
disclosed  to  public  customers;  (2)  oiilv 
investors  capable  of  evaluating  and 
bearing  the  risks  of  options  trading  an; 
engaged  in  such  trading;  and  (3)  speci.il 
compliance  procedures  are  applicable  to 
options  accounts.  Accordingly,  becaust- 
the  options  and  Index  LEAPS  on  the 
Growth  and  Value  Indexes  will  be 
subjec-t  to  the  same  regulatory  regime  a.s 
the  ofhnr  .standardized  options  currenllv 
traded  on  the  CBOE.  the  Commission 
believes  that  adequate  safeguards  are  in 
place  to  ensure  the  protection  of 
invp.sfors  in  options  and  Index  LEAPS 
on  the  Indexes 

C.  Suneillance 

The  Commission  generally  believes 
that  a  surv  eillance  sharing  agreement 
between  an  exchange  proposing  to  list  a 
sto«;k  index  derivative  product  and  the 
exchanges  trading  the  stocks  underlying 
the  ilorivative  product  is  an  important 
measure  for  the  surveillance  of  the 
derivatives  and  underlying  securitif;s 
markets.  Such  agreements  ensun;  the 
availability  of  information  necessarv  to 
detect  and  deter  potential 
manipulations  and  other  trading  abuses. 


-■•1  he  CBOL's  options  listing  standards,  whii  li 
are  unifonn  among  the  options  exchanges,  jirov  iil.- 
that  a  jer.ur.ty  underlying  an  option  must,  among 
other  iblngs.  meet  the  following  requirements:  ()) 
The  piiblif  Iloal  must  be  at  least  7.000.000;  (2)  l!  en 
must }«  .»  n;inimum  tif  2.000  stockholders:  (3) 
trading « olun-.e  must  have  been  at  least  2.4  miljoi. 
over  the  pn;.  eillng  twelve  months:  and  (4)  the 
nnarket  pru  e  must  h.ive  been  at  least  S7.5I)  for  „ 
mainriiy  >)f  the  busint^s  days  during  the  prei  eiluiL 
three  falendir  months.  Se.-  CBOE  Rule  5.  (. 
InterpretrtiMir.  ni. 
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I).  Market  Impact 

The  Commission  believes 
Listing  and  trading  on  the 
(i[)tions  on  the  Growth  and 
Indexes,  including  full-valu( 
reduced-value  Index  LEAPS 
.uiversely  impact  the  under 
securities  markets.-'*  First,  a: 
above,  the  Indexes  are  broad 
each  is  presently  comprised 
100  stocks  with  no  one  stock 
dominating  either  Index.  Sc< 
noted  above,  the  stocks 
Indexes  have  large  capitali 
.ire  actively  traded.  Third, 
position  and  exercise  limits 
with  the  requirement  that 
both  Indexes  be  aggregated, 
minimize  potential  raanipul 
market  impact  concerns.  Fo 
to  investors  of  contra-parf v 
performance  will  be  minimi 
the  Index  options  will  be 
siuaranteed  by  the  OCC  }ust 
other  standardized  option 
United  States.  Fifth,  existing 
stock  index  options  rules  anc 
surveillance  procedures  will 
f)ptions  on  the  Growth  and  V 
Indexes. 

Lastly,  the  Commission  be 
settling  expiring  options  on  t 
and  Value  Indexes  (includinj 
•ind  reduced-value  Index  LE.' 
on  the  opening  prices  of 
securities  is  reasonable  and  c 
with  the  Act.  As  noted  in  oth 
valuing  expiring  index  optioi 
exercise  settlement  purpose's 
opening  prices  rather  than  cl^s 
prices  may  help  reduce  adv 
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-'•See  Ser'.i.-ilies  Exchange  Act  .. 
l.S.!ptember  28. 1992),  57  FR  45849 
1OT2). 

-■'Ste  supra  note  21. 

-"In  addition.  theCBOE  hits  reprp 
(:BC)E  and  the  Options  Price  Reporri, 
(■  OPRA"!  have  the  necessary  systpms 
-  i.  pport  those  new  series  of  index  opt 
■.voiitd  result  from  the  introduction  of 
LK,^PS  on  the  Growth  and  Value  .... 
frn.x  Charles  I.  Henrv.  President  and 
J  ).i>erating  OfBcer .  CBOE.  to  Sharon 
.Assistant  Director.  Dirisiorvot  Ma: 

.SEC.  dated  fanuary  4.  1993  and 

jne  Corri^an.  Executive  Director,  OPR 
Smiih.  (IHIE.  dated  Janjarv  4,  l')n  J 
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on  the  securities  underlying  options  on 
the  Indexes.  ^'^ 

The  Commission  finds  good  cause  for 
approving  Amendment  No.  1  prior  to 
the  thirtieth  day  after  the  date  of 
publication  of  notice  of  filing  therw>f  in 
the  Federal  Register.  Specifically, 
Amendment  No,  1  maintains  the 
proposed  options  position  limits  on  the 
Inde.xes  but  requires  that  positions  in 
options  on  the  Inde.xes  (including  Index 
.  LEAPS)  be  aggregated  for  purposes  of 
position  and  exercise  limits.  As  stated 
above,  the  Commission  believes  that 
these  position  and  exercise  limits  have 
the  effect  of  minimizing  the  potential  for 
market  manipulation  and  other  adverse 
impacts  on  the  market  for  the  securities 
underlying  the  Indexes  as  a  result  of  the 
trading  of  options  on  the  Indexes. 
Amendment  No.  1  also  clarifies  that 
strike  intervals  of  S2.50  will  only  be 
used  for  strike  prices  of  less  than  S200 
for  full-value  options  and  Index  LEAPS 
on  the  Indexes.  This  amendment  merelv 
conforms  the  proposal  to  existing  CBOE 
rules. '"  As  a  result,  the  Commission 
believes  that  good  cause  exists  for 
approving  Amendment  No.  1  on  an 
accelerated  basis. 

Interested  persons  are  invited  to 
submit  wTitten  data,  views  and 
arguments  concerning  Amendment  No. 
1.  Persons  making  written  submissions, 
should  file  six  copies  thereof  with  tlie 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street  NVV.. 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  WTitten  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Section.  450  Fifth  Street  N\V., 
Washington.  DC  Copies  of  such  fifing 
will  also  be  available  for  inspection  and 
copying  at  the  principal  office  of  the 
above-mentioned  self- regulatory 
organization.  All  submissions  should 
refer  to  the  File  Number  SR-C;B0E-93- 
36  and  should  be  submitted  bv  June  27. 
1994. 

It  Is  Therefore  Ordered,  pursuant  to 
section  19(b)(2)  of  the  Act.*',  that  the 


U  wson. 
Iiet  itegulatioR. 
memc  'andum  from 
L  to  Eileen 


'''St'P  .Securities  Exchange  Act  Release  No.  30944 
duly  21.  1992}.  S7  VR  33376  (July  28,  1992). 

■"See  CBOE  Rule  24.9.  Interpretation  and  Policy 
.OKai- 

"l'-.l..S.C  78s(b«2)(198«). 


proposed  rule  change  (SR-CBOE-9?- 
36)  is  approved,  as  amended. 

For  the  Commission,  b}-  the  Division  of 
Market  Regulation,  pursuant  to  deleeatt>H 

authority''^ 

Margaret  H.  McFarland, 

Deputy  Sfcretary: 

IFR  Doc.  94-13603  Filed  &-3-?)4:  «  4.5  rfinl 
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(Release  No.  34-34132;  File  Na  SR-CBOi- 
93-55] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  and 
Amendment  Nos.  1  and  2  to  the 
Proposed  Rule  Change  by  the  Chicago 
Board  Options  Exctiange,  Inc.  Relating 
to  the  Listing  and  Trading  Options  on 
the  Israeli  index 

May  31.  1994. 

Pursuant  to  section  19(b)(1)  of  tht- 
Securities  Exchange  .\c\  of  1934 
("Act"),'  and  Rule  19b-4  thereunder,- 
notice  is  hereby  given  that  on  Decembt- r 
8,  1993.  the  Chicago  Board  Options 
Exchange  ('"CBOE"  or  "Exchange")  filed 
with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I.  II.  and  III  below,  which  Items 
have  been  prepared  by  the  self- 
regulatory  organization.  The  Exchange 
filed  Amendment  No.  1  to  the  proposed 
rule  change  on  April  29,  1994,  and 
Amendment  No.  2  on  May  12.  1994  ' 
The  Corrunission  is  publishing  this 
notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons. 


-  1 7  CFR  200.30-.3(aKl2)  ( 1!J<J3). 

'  15  l,'.S.C.78s(b)(l)  (19881. 

-■  17  CFR  240.19b-4  (1991). 

'.Ajnendment  No.  2,  which  supersedes 
Amendment  No.  1.  proposes  to:  (1)  reduce  she 
n  umber  of  components  of  the  proposed  fsrafl  i 
Index  (■•Index")  from  20  to  15;  (2)  require  that  (he 
Index  be  maintained  such  that  at  least  85%  of  the 
Index,  by  weight,  and  at  least  80%  of  the  numb»T 
of  components  of  the  Index  be  eligible  for 
.standardized  options  trading  pursuant  to  CDUE 
Ruli!  5-3:  (3)  classify  the  Index  as  a  narT0w-ba.se(! 
index  for  purposes  of  CBOE's  rules:  (4)  provide 
position  and  exercise  limits  of  7.500  coatidcts  on 
the  same  side  of  the  market  for  Index  options 
pursuant  to  CBOE  Rule  24.4A:  and  (5)  proviilit  ih.i! 
the  Exchange  .shall  submit  a  proposed  rule  change 
pursuant  to  Section  19of  the  Act  and  Rule  l»>t)-4 
thereunder  prior  to  increasing  the  number  of 
components  of  the  Index  to  greater  than  20  or  fewer 
ilian  10.  Sff  Letter  from  Eileen  Smith,  Director. 
Product  Development.  Research  Department.  CBOE. 
to  Brad  Rittur.  Attorney.  Office  of  Derivatives  and 
Exchange  Oversight.  Division  of  Market  Regulation. 
Clommi.ssion.  dated  Mav  12.  1994  ("Amendment 
\o.  2"). 
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I.  Self-Regulatory  Organization  s 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

As  provided  in  Exchange  Rule  24.2, 
•  I)esignation  of  the  Index.""  the  CBOE 
proposes  to  Hst  for  trading  options  on 
the  Israeli  Index  ("Index").  The  text  of 
the  proposed  rule  change  is  available  at 
the  Office  of  the  Secretary.  CBOE.  and 
at  the  Commission. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  tliese 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  bt^lovv.  The 
CBOE  has  prepared  summaries,  set  forth 
in  sections  (A),  (B).  and  (C)  below,  of  the 
most  .significant  aspects  of  such 
statements. 

lAj  Self-Regulator}-  Organizations 
Statement  of  the  Purpose  uf.  and 
Statutory  Basis  for.  the  Proposed  Huh- 
(Change 

The  purpose  of  the  proposed  rule 
t:hange  is  to  permit  the  Exchange  to  list 
and  trade  cash-settled,  European-style*^ 
index  options  on  the  Israeli  Index 
( 'Index").  The  Index  will  initially 
consist  of  fourteen  stocks  issued  by 
Israeli  companies,  and  one  American 
Depositary  Receipt  ("ADR")  '■  overlying 
an  Israeli  company.'  According  to  the 
Exchange,  no  proxy  for  the  performance 
of  the  Israeli  economy  is  currently 
available  in  the  U.S.  derivative  markets. 
Therefore,  the  Exchange  believes, 
options  on  the  Index  will  provide 
investors  with  a  low-cost  means  of 
participating  in  the  performance  of  the 


■■  Exchange  Ruin  24.2  provides,  in  jwrt.  Ihal  ihe 
c:onimission  must  approve  a  partxwL.r  i.-.dex  uiwn 
which  oplio.'is  are  traded. 

'•  European-style  options  can  only  b*-  exercised 
dii.'^ing  a  spf-ci.ned  period  before  the  options  expire 
"An  Ai:ierican  Depositary  Receipt  it,  a  negotiable 
receipt  which  in  issued  by  a  depositiirv.  generally 
ii  bRiiit.  representing  shares  of  a  foreign  issuer  that 
have  been  deposited  and  are  held,  on  behalf  of 
holders  of  the  ADRs,  at  a  custodian  bank  in  the 
foreign  issuer's  home  country. 

'  The  component  securities  of  the  Index  are: 
fiiolechnology  General  Corp.;  Comverse  Technology 
Inc.:  Fourth  Dimension  Software  Ltd.:  EU  Telecom' 
Ltd.;  Elbil  Ltd.:  EIron  Electronic  Industries  Ltd.; 
(;eoti;l.  Industries  Inc.;  IIS  Intelligent  Information 
Systems  Ltd.;  Lannel  Data  Conjiiunications  Ltd.: 
Orbolech  Ltd.;  Scitex  Corp.  Ltd.:  Sapiens 
Inleniational  Corp.;  Tadiran  Ltd.:  Teva 
rharmaceutical  Industries  Ltd.  (.ADR):  and  TclecUil.. 
Communication  Ltd. 


Israeli  economy  or  to  hedge  against  the 
risk  of  investing  in  that  economv 

Index  Design 

One  of  the  components  of  the  Index 
currently  trades  on  the  New  York  Stock 
Exchange  and  fourteen  (including  one 
ADR  representing  11.37%  of  the  weight 
ofthe  Index  as  of  March  31,  1994) 
currently  are  National  Market  securities 
traded  through  the  facilities  ofthe 
National  Association  of  Securities 
Dealers,  Inc.  Automated  Quotation 
System  ("NASDAQ").  The  14  non-ADK 
components  ofthe  Index  are  listed  for 
trading  only  in  the  United  States,  and 
for  the  ADR  component,  more  than  50"/.. 
of  the  combined  world-wide  trading 
volume  for  the  ADR  and  the  undcrlvint; 
security  occurs  in  the  U.S.  through  ' 
NASDAQ."  Accordingly,  the  E.xchange 
beiie\es  that  options  on  the  Inde.x 
should  not  raise  the  types  of 
surveillance  concerns  that  mav  be  raisiui 
by  options  on  an  index  of  non-U. S. 
traded  stocks. 

As  of  March  31,  1994.  the  securities 
comprising  the  Index  ranged  in  market 
capitalization  from  a  low  of  S124.11 
milhon  to  a  high  of  S2.08  billion.  Thr 
average  capitalization  as  of  that  date 
was  S'iee.ea  million.  The  component 
accounting  for  the  largest  percentage  of 
the  total  weighting  of  the  Index  on  that 
date  was  Elbit  Ltd.  (13.12%),  while  the 
smallest  was  Biotechnologv  Ceneral 
Corp.  (1.92%). 

Cakiilation 

The  Index  is  price-weighted  and 
reflects  changes  in  the  prices  ofthe 
component  stocks  relative  to  the  base 
date  of  January  2.  1992.  The  Index  valtie 
is  calculated  by  summing  the  prices  of 
the  component  securities  and  then 
dividing  by  a  divisor  that  yielded  an 
index  value  of  100.00  as  of  that  date. 

The  Index  will  be  calculated  by  CBOE 
.or  its  designee  on  a  real-time  basis  using 
last-sale  prices  and  will  be  disseminated 
every  15  seconds  by  the  Exchange.  If  n 
component  stock  ofthe  Index  is  not 
currently  being  traded,  the  most  recent 
price  at  which  the  stock  traded  will  be 
used  in  the  Index  calculation 

Maintenance 

The  Index  will  be  maintained  by  the 
Exchange.  To  maintain  continuity  in  (he 
Index  following  an  adjustment  to  a 
component  security,  the  divisor  will  be 
adjusted.  Changes  which  may  result  in 
divisor  changes  include,  but  are  not 
limited  to.  spin-offs,  certain  rights 
issuances,  and  mergers  and  acquisitions. 

The  Exchange  states  that  the  Index 
will  be  reviewed  on  approximatelv  a 


inonlhly  basis  by  the  CBOE  staff  The 
Exchange  may  change  the  composition 
ofthe  Index  at  any  time  or  from  lime  ti. 
time  to  reflect  the  changes  affec  Ung  Ih.- 
components  ofthe  Index  oi  the  Israeli 
economy  generally.  If  it  l^:omes 
necessary  to  renjove  a  stock  from  the 
Index  (generally  due  to  a  take«ver  or 
merger),  every  effort  will  Ik-  r miU-  u,  .„•  i 
to  the  Index  an  Israeli  stork  thai  is 
traded  in  the  U.S.  and  not  in  Isiael 
(According  to  the  Exchange,  iheie  „i>- 
currently  46  Israeli  stocks  tr.tding  in  H... 
United  States,  of  which  five  .u.  aKo 
traded  in  Israel.)  In  such  cin nt.iSiHiM  ,.., 
CBOE  will  take  into  account  the 
capitalization,  liquidity  volatiliiv   .,„,\ 
name  recognition  ofthe  proposed 
replacement  stw.k  The  Exchantie  w:ll 
most  likely  maintain  fifioen  *?,«  Icn  >,, 
tile  Index  at  all  times" 

Umg-Terw  Index  Optunif. 

In  addition  to  Index  opixm?  ..n  il„- 
full-value  of  the  Index,  the  Ext  ti.inge 
also  proposes  to  list  long  lerm  Index 
option  series  (LEAPS ')  as  provi.led  u, 
CBOE  Rule  24.9.  and  rwiuted  vniut 
Index  LEAI'S  for  which  Ihe  tmderl>iii^ 
value  would  be  computed  at  one  lenih 
C'loth)  ofthe  value  of  die  Index   The 
current  and  closing  index  yalue  of  auv 
such  reduced-value  Index  LE.AP.S  will 
after  such  initial  compulation.  U' 
rounded  to  the  nearest  one-hundn'tlii, 
Other  than  the  reduced  value,  all  othei 
specifications  and  calculatitms  fut  thi. 
reduced-value  Index  LEAP.S  will  r.nimi. 
the  same 

Exvr(  ise  and  Settlement 

Index  options  will  have  European 
style  exercise  and  will  be  "A.M  -setlli.d 
index  options"  within  the  meaning  ol 
the  rules  in  Chapter  XXIV  ofthe 
Exchanges  rules."'  The  CBOE  proposes 
to  amend  Rule  24.9  to  refer  spe(  itically 
to  Israeli  Index  options.  The  Exchange 
states  that  the  proposed  Index  options 
would  expire  on  the  Saturday  following 
the  third  Friday  ofthe  expiration 
month.  Thus,  the  last  day  for  trading  in 
an  expiring  series  will  be  the  second 
business  day  (ordinarily  a  Thursday) 
preceding  the  expiration  date 

Exchange  Hiiles  Applicable 

Except  as  modified  in  the  proposal, 
the  Rules  in  Chapter  XXIV  ofthe 


''.SV-<'  .\mendment  No.  2.  supra  note  :J. 


■•The  Exchange  will  notify  ine  Commission  of 
chiinges  in  the  numl>pr  of  components  in  the  Inriev 
I'rior  to  increasing  the  number  of  (ompoiients  of  the' 
Index  to  more  than  20  or  decreasing  Ihe  number  ol 
components  to  less  than  10.  [he  Exchange  will  hi; 
requi.-ed  lo  submit  a  rule  filing  pursuant  to  Section 
I!»  of  the  Act  and  Rule  19b-4  thereunder.  Id. 

'"Knder  (3f)E  Rule  24.9.  A.M.-.scltled  index 
options  are  .ictlled  based  on  an  index  value  derived 
from  opening  prir  es  on  the  last  dav  of  trading  prior 
'o  e\;iir,ititi'i 
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Exchange's  mles  regarding 
based  or  industry  indexes 
applicable  to  Index  options 
option  contracts  based  on 
Index  will  be  subject  to 
on  7,500  contracts  on  the 
the  market  pursuant  to  CB(lE 
24. 4A.  For  purposes  of  posi  i 
exercise  limits  Index  LEAPfe 
aggregated  with  Index  opt 
for  one  basis.  Under  the  pre 
reduced-value  Index  LEAP!  i 
will  equal  one  full-value 
Index  LEAPS  for  purposes 
aggregating  positions.  The 
represents  that  it  has  the 
systems  capacity  to  supporl 
series  that  would  result  froi 
introduction  of  Israeli  Inde 
Index  LEAPS. 

Tht;  Exchange  believes  t 
proposed  rule  change  is 
suction  6  of  the  Act,  in  gen 
hirthf^rs  the  objectives  of 
of  the  Act,"  in  particular,  i 
tlesigned  to  prevent  fraudu 
manipulative  acts  and 
promote  just  and  equitable 
trade,  and  thereby  will 
investors  with  the  ability  t 
options  based  on  an  addif; 
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IBI  Splf-liegulatory  Organizbtion  s 
Sttitpmpnt  on  Burden  on  Cc  mpetition 


Wi 


Ol 


The  Exchange  does  not  1 
the  proposed  rule  change 
•my  inappropriate  burden 
competition. 

IC)  Self-Rpgulatory  Organizbtion 
Statement  on  Comments  on 
Proposed  Rule  Change  Rec 
Members.  Participants,  or 


the  p 


Written  comments  on 
nde  change  were  neither  so 
received. 


III.  Date  of  Effectiveness  of 
Proposed  Rule  Change  and 
Commission  Action 


Within  35  days  of  the  dal 
publication  of  this  notice  in 
Register  or  within  such  Ion 
.IS  the  Commission  may 
'to  days  of  such  date  if  it 
longer  period  to  be  appropr 
publishes  its  reasons  for  so 
(ii)  as  to  which  the  Exchanjjp 
fhe  Commission  will 


(ii)  By  order  approve  sue  h  pr|>{K)vd  nile 
I  h.ir.ge.  or 

(b)  Institute  proceedings  to  dtterr.uiie 
whether  the  proposed  rule  r  hnf  j^e  <hoi:ld  fv 
>/is.Tpproved. 


"15U.S.C.  7«!;).;ir.;iinHK: 
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such 
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mdingor 
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des  ign 
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fV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
S«Kretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street  NW.. 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  fi-om  tlie 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section.  450  Fifth  Street  NW., 
Washington,  DC.  Copies  of  such  filing 
will  also  be  available  for  inspection  and 
copving  at  the  principal  office  of  the 
CBOE. 

All  submissions  should  refer  to  File 
No.  SR-CBOE-93-55  and  should  be 
submitted  by  June  27,  1994. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  dele>;,-iied 
authority.'^ 

Margaret  H.  McFariand. 
Deputy  Secntar}'. 

jFR  Doc.  94-13604  Filed  6-3-94;  8:45  ami 
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[Release  No.  34-34131;  File  No.  SR-PSE- 
93-26] 

Seif-Regulatory  Organizations;  Pacific 
Stock  Exchange,  Inc.;  Order  Approving 
and  Notice  of  Filing  and  Order 
Granting  Accelerated  Approval  of 
Amendment  No.  4  to  a  Proposed  Rule 
Change  Relating  to  the  Size  of  Orders 
Eligible  for  Entry  in  the  Auto-Ex 
System 

May  27.  1994. 

On  October  15,  1993.  the  Pacific  .Stock 
Exchange.  Inc.  ("PSE  "  or  "Exchange") 
submitted  to  the  Securities  and 
Exchange  Commission  ( "Commission" 
or  "SEC"),  pursuant  to  section  19(b)(1) 
of  the  Securities  E.xchange  Act  of  1934 
("Act") '  and  Rule  19b-4  thereunder.^  a 
proposed  rule  change  to  permit  the 
PSE's  Options  Floor  Trading  Committee 
("OFTC")  to  increase,  in  one  or  more 
classes  of  multiply -traded  equity 
options,  the  size  of  orders  eligible  for 
entr,'  into  the  PSE's  .Automatic 


'•  17  flK  200.3l)-3!n)112)  (IWi). 
•l.^l'.S.C  78s!b)(l)(lf)82i. 
-  17  r.FR  2.;o.inK-i  t  IWlV 


Execution  System  ("Auto-Ex")  to  the 
extent  net^ssary  to  match  the  size  of 
orders  eligible  for  entry  into  any  other 
exchange's  automated  execution 
system.*  Notice  of  the  proposed  rule 
change  appeared  in  the  Federal  Register 
on  December  22, 1993.'*  No  comments 
were  received  on  the  proposed  rule 
change.  The  PSE  subsequently  filed 
Amendments  Nos.  1  and  2  to  the 
proposed  rule  change  on  December  21 . 

1993,  Amendment  No.  3  on  Mart.h  2H. 

1994,  and  Amendment  No.  4  on  Nfay  25, 
1 994.''  This  order  approves  the 
proposal,  as  amended. 

The  P.SE  proposal  adds  Coramentarv 
.01  to  PSE  Rule  6.87(a)  relating  to  the" 
operation  of  Auto-Ex  in  equity  options 
Interpretation  .01  would  permit  the 
OFFC  to  increase,  in  one  or  more  clas.ses 
of  multiply-traded  equity  options,  the 
size  of  orders  eligible  for  entry  into 
Auto-Ex  to  the  extent  that  other  options 
exchanges  permit  such  larger-size  orders 
in  multiply-traded  equity  options  of  the 
same  class  or  classes  to  be  entered  into 
their  own  automated  execution 
systems.*"  The  proposal  further  provuies 
that  any  s«c:h  increase  in  the  order 
eligibility  size  will  be  conditioned  on 
PSE's  filing  the  specific  terms  of  the 
increase  for  immediate  effectiveness 
tinder  section  19(b)(3)(A)  of  the  Act.  The 
proposal  requires  that  the  PSE  include 
in  any  such  filing,  representations  thai 
Auto-Ex  has  the  capacity  to 
arcommo»1ate  the  increase  in  the  order 
eligibility  size.  Such  representations 
shall  cover  systems  capacity  as  well  as 
the  market-making  capacity  of  market- 
makers  participating  in  Auto-Ex.'  An\ 


'l):idor  Ai;*o-tx,  eligible  small  publii  tu'-ioiiiHr 
:T!orkeT  oi  nwrkeldble  limit  orders  are  routed 
tnroiigh  ihe  system  and  automatically  exerule<f  <i\ 
the  pr»vai.'ing  rrsarkel  quote.  Currently.  Aulo-Kii 
.ipp);<>s  to  orders  of  10  contracts  or  Ies.s. 

"Seo  Seruraies  Exchange  Act  Release  No.  Sii*0 
!I>H:tniber  ?5.  1OT3).  58  FR  67887  (Decpiiib.T  2? 
1093). 

'  AmcTjdmerl  Nos.  1.  2,  and  3,  contaim-ii  .arious 
cliar.gcs  to  the  proposed  rule  change  as  originaHy 
filed;  however,  these  changes  were  withdrHwn  and 
superseded  by  Ajr.Ciidment  No.  4  to  the  proiiosed 
rule  change.  See  Letter  from  Michael  Pier.w.i. 
.Senior  Ai'oniey,  PSE.  to  Brad  Ritter.  Attorney. 
Olrce  oJ  Derivatives  and  Equity  Oversight.  Division 
of  Market  Re);jl8t)on,  Commission,  riated  May  25, 
1994  ("A.-Dendment  No.  4").  In  Amendment  No.  4, 
the  PSE  lilfo  proposes  to  adopt  Rule  6.87(c)  which 
would  provide  that  firms  entering  orders  for 
execution  on  Auto-Ex  may  not  divide  them  up  in 
order  to  in.f!ie  their  parts  eligible  for  entry  into 
Auto-bx. 

•Any  proposed  increase  that  is  initiated  i)v  Ihe 
PSE  and  not  :i;jde  in  response  to  matching  an 
increase  effect ,j«ted  by  another  market  would  have 
10  be  filed  pn-suar,?  to  sections  19(b)(ll  nr  !<«bl(2) 
of  the  Act 

'The  PSE  represents  that  it  has  more  th.iu 
adequate  markei-maki.ng  capacity  to  handle  .in> 
reasonably  expe»1ed  increase  in  orders.  Teiepr.ii  . 
conversation  between  Michael  Pierson.  Senior 
Attorney.  Market  RejS.:;.  ■.:»n.  PSE.  and  Rrad  Riii.^. 
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proposed  increase  that  is  initiated  by 
the  PSE  and  not  made  in  response  to 
matching  an  increase  effectuated  by 
another  market  would  have  to  be  filed 
with  the  Commission  for  review  under 
section  19(b)  of  the  Act. 

Finally,  the  proposal  would  add  Rule 
6.87(c)  which  would  prohibit  the 
splitting  of  orders  for  purposes  of 
making  the  parts  eligible  for  entry  into 
Auto-Ex.  The  Exchange  believes  this  is 
necessary  in  order  to  comply  with  the 
purpose  behind  the  Auto-Ex'  system 
which  is  to  allow  for  the  execution  of 
small  customer  orders.  Additionally, 
u-hen  large  orders  are  split  and  then 
routed  through  Auto-Ex.  market  makers 
do  not  have  the  opportunity  to  adjust 
their  markets  to  reflect  the  order  flow. 
Finally,  the  PSE  beheves  that  this 
provision  is  consistent  with  the  rule 
adopted  by  the  Chicago  Board  Options 
Exchange  ("CBOE")  regarding  orders 
routed  through  its  Retail  Automatic 
Execution  System  ("RAES").« 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and.  in  particular,  the 
requirements  of  section  6  and  11A.» 
Sppcifir:ally.  the  Commission  notes  that 
the  proposed  rule  change  is 
substantively  identical  to  a  proposal 
recently  approved  by  the  Commission 
relating  to  RAES  at  the  CBOE.^"  The 
Commission  believes  that  the  rationale 
supporting  approval  of  the  CBOE 
proposal  applies  equally  to  the  PSE's 
proposed  rule  change.  In  particular,  the 
Commi.ssion  continues  to  believe  that 
the  development  and  implementation  of 
the  Auto-Ex  system  provides  for  more 
efficient  handling  and  reporting  of 
orders  in  PSE  equity  options  through 
the  use  of  new  data  processing  and 
communications  techniques,  thereby 
improving  order  processing  and 
turnaround  time. 

Further,  the  Commission  believes  that 
providing  the  PSE  with  an  efficient 
metliod  by  which  to  increase  Auto-Ex 
order  size  eligibiUty  to  match  another 
market's  increase  is  consistent  with 
sections  6(b)(5)  and  llA(a)(l)(C)  of  the 
Act  in  that  it  facilitates  transactions  in 
securities  and  promotes  fair  competition 
among  options  markets  by  enhancing 
the  benefits  available  to  investors  of  a 
multiple  trading  environment.  The 
Commission  also  believes  that  the 


Aiii.mc) ,  Office  of  Derivatives  Regul,i»ion.  Division 
III  Marliet  Regulation.  SEC.  on  March  l").  T)'W. 

-.<;iu  CBOE  Rule  6.8(a)(i). 

■'  15  US.C.  78f  and  78k-l  (I'JOH). 

'"Sea  Securities  Excliange  Act  Keledse  No.  32<i5(. 
iS.O!imilwr  24.  1993).  SB  FR  51893  (Oclot*r  5 

i')'n; 


proposal  adequately  protects  investors 
and  the  public  interest  by  conditioning 
the  increase  in  order  size  eligibility  on 
the  PSE's  filing  with  the  Commission, 
under  section  19(b)(3)(A)  of  the  Act,  of 
the  specific  terms  of  the  increase.  The 
Commission  believes  that  requiring  the 
PSE  to  provide  it  with  such  a  filing  will 
provide  sufficient  opportunity  for  the 
Commission  to  determine  whether  the 
PSE  has  adequate  system  and  market 
maker  capacity  to  accommodate  the 
proposed  increase  and  request 
appropriate  modification  of  the  increase 
if  neces.sary.  Finally,  the  Commission 
notes  that  the  PSE  has  represented  that 
Auto-Ex  currently  has  adequate  system 
and  market-maker  capacity  to 
accommodate  any  reasonably 
anticipated  increase  in  order  size 
eligibility.  11 

Amendment  No.  4  provides  that 
orders  may  not  be  split  for  purposes  of 
making  the  parts  ehgible  for  entry  into 
Auto-Ex.  The  Commission  agrees  with 
the  Exchange  that  this  is  necessary  in 
order  to  assure  compliance  with  the 
purpose  of  Auto-Ex.  which  is  to  allow 
for  a  more  efficient  method  of  executing 
small  market  and  limit  orders.'-' 
Additionally,  the  rule  change  proposed 
in  Amendment  No.  4  is  consistent  with 
CBOE  Rule  6.8(a)(i).  which  the 
Commission  previously  approved.' ' 

The  Commission  tinds  good  cause  for 
approving  Amendment  No.  4  to  the 
proposed  rule  change  prior  to  the 
thirtieth  day  after  the  date  of 
publication  of  notice  of  filing  thereof  in 
the  Federal  Register."*  For  the  reasons 
stated  above,  the  Commission  believes  it 
is  consistent  with  section  6(b)(5)  of  the 
Act  to  approve  Amendment  No.  4  to  the 
PSE's  proposal  on  an  accelerated  basis. 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  Amendnumt  No. 
4  to  the  proposed  rule  change.  Persons 
making  written  submissions  should  file 
six  copies  theieof  with  the  Sccretan,', 
Securities  and  Exchange  Commission. 
450  Fifth  Street  NW..  Washington,  DC 
20549.  Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
roinmunications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 


' '  .St»(-  supra  note  7. 

'-Scp  Sc<iirilies  Exchange  ,^ct  Release  No.  32703 
duly  M.  l»9;i).  58  FR  42117,  {.\u,:u5\  h.  ]WI3). 

'  'See  Securities  E.xchange  Mt  R'-leii.<e  No.  2841 1 
iS.'!it.Mi:!>er  6.  1990).  55  FR  377«4  tS.unen;bi-  13 
1190). 

>'.\s  I'Mcd  prevtousiy,  Ameiuiini'iit  No  3 
vviitii'.r.iwi  and  su[>erscties  Amendment  Nos.  l.  j 
■ini!  t  See  Ar-.enrimen!  No.  4.  suprn  note  5 


those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Referenre 
Section,  450  Fifth  Street  NVV.. 
Washington.  DC.  Copies  of  such  fibtig 
will  also  be  available  for  inspection  and 
copying  at  the  principal  office  of  the 
E.xchange.  All  submissions  should  refer 
to  File  No.  SR-PSE-93-26  and  should 
be  submitted  by  June  27,  1994 

It  is  therefore  ordered,  pursuant  \v 
section  19(b)(2)  of  the  Act. '"5  that  the 
proposed  rule  change  (SR-I'SF-Q1-2M 
is  approved,  as  amended 

For  the  Commission,  by  thi-  Div  ision  ol 
Market  Regulation.  pursuHni  to  .|«-i"enii-d 
authority."' 

Margaret  H.  McFarland 

Deputy  Secretary 

(FR  Doc  94-13607  Ki if (ih-<  .i..   .n,  ^,„i 
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(Release  No  34-34130;  File  No  SR  ^hin- 
94-01] 

Self-Regulatory  Organizations,  Notice 
of  Filing  of  Proposed  Rule  Change  and 
Amendment  Nos.  1,  2,  3,  and  4  to  ttie 
Proposed  Rule  Change  by  the 
Philadelphia  Stock  Exchange,  Inc 
Relating  to  the  Listing  and  Trading  ot 
Options  on  the  Phlx  Phone  index 

.Vlav  27.  19'.(4 

Pursuant  to  section  19(b)(i).il  ii,. 
.Securities  Exchange  Act  of  19J4 
("Act").  15  U.S.C.  78s(b)(l).  noti, .,  is 
hereby  given  that  on  lanuarv  3,  l'.i94 
the  Philadelphia  Stock  Exchange  lur 
("Phlx"  or  "Exchange")  tiled  wUh  ih»- 
Securities  and  Exchange  Cnmmis«f.f, 
("Commission  ")  the  proposed  rult 
change  as  described  in  Items  I,  li  -....I 
III  below,  which  Items  have  been 
prepared  by  the  Phlx  '  Tlic  (Oni, 


im.-.siHi 


''•15U..S.C..  7«sil.)i.';il9ti«, 

"  17CFR  200.30-3(3 1(1 2)  (199.1, 

'  On  February- 18.  1S<I4.  the  Phl«  „.,  ....i^.i  -i,,. 
proposal;  (II  To  provide  thai  ihe  lni:ex  w.Ii  Ih 
upda'ed  doting  the  tratling  day  at  lpd»i  our e  eveiv 
15  second.*,  rather  than  once  ever\  innuiii .  U]  \r, 
provide  that  the  exercise  price.-,  wili  tie  set  .<!  fm 
point  index  ;nier\Hls  rather  than  2  5  poinl  '-!').■« 
intervals  as  staterl  in  the  original  niing.  (.1:  n 
specify  thdl  the  expiration  cycle  rtp(licHl)it  'i 
options  on  the  (ndex  will  he  three  expjrsiln.n 
months  from  the  Mdrch  June  Sep^eritH'r  Oe. » u.ij^r 
cycle  plus  two  additional  near-lerm  moni'is  I4);r 
clarify  the  Exchange's obligriiinns  with  re«p«-c!  to 
delisting  and  replacing  compl)llem^  oi  the  It  ti  v.  iSi 
to  clarify  that  all  of  the  proposed  Index's 
romponenl  stocks  are.  and  any  (ulure  tepl...^.;..  ,i 
or  added  componeni  securities  uil!  he  iradeo 
either  on  NASDAQ  N,ilional  M.4rkei  the  New  Y:irt 
Stock  E.xchange  ("NYSE   1.  or  the  Americf  n  Si.Kk 
Exchange  (non-ECMI;  and  (fii  lo  i  lariK  tli.ii  x'l  i.l 
the  current  Index  com(Xjnenl  slocks  hnve  oierljir^ 
excliange  traded  options  on  them.  .Sw  l.e-;er  from 
Michele  H    W-  sh«iim    Aesivf  '^U-  i  .•■rt  r;i'  r  o  il.n.'l 
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is  publishing  this  notice  t 
comments  on  the  propose* 
from  interested  persons. 


za 


I.  Self-Regulatory  Organi 
Statement  of  the  Terms 
the  Proposed  Rule  Change 


of  S 


The  Phbc,  pursuant  to  Rile  19l>-4 
under  the  Act,  proposes  to  list  and  trade 
options  on  the  Phlx  Phone  Index 
("Index"),  an  index  deveic  jed  by  the 
Phlx  and  comprised  of  eig  it  common 
slocks  representing  the  coi  ipanies 
created  as  a  result  of  the  d:  vestiture  of 
the  American  Telephone  S  Telegraph 
Co.  ("AT&T")  in  1983,  as  Jell  as  AT&T 
itself. 

II.  Self-Regulatory  Organi  ation's 
Statement  of  the  Purpose  (  f.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 
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In  its  filing  with  the  Con 
Phlx  included  statements 
the  purpose  of  and  basis 
proposed  rule  change  and 
comments  it  received  on  \i 
rule  change.  The  text  of  th 
may  be  examined  at  the  pi 
in  Item  IV  below.  The  Phb 
summaries,  set  forth  in  sec 
and  (C)  below,  of  the  most 
aspects  of  such  statements 
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Pti.'x.  10  Sharon  LaM&on.  Assislan 
Division  of  Market  Rejtii.'alion.  SE'  ^ 
16.  1994  ("Amendnienl  No.  1") 
1994, 1.he  Phlx  amended  !he 
name  of  ihe  Index  from  ihe  Fh.'x 
lo  the  Phlx  Phone  Index.  See  Lett 
R.  U'eistiaum,  Associate  General 
Michael  VVali".5lias,  Staff  .Mtornev 
.Market  Regulation.  SEC.  dated 
(".Amendment  No.  2")  On  April  5 
amended  the  proposal  to  represen 
will  submit  a  Rule  19b— 1  fiiir.gto 
prior  to  opening  any  new  series  o! 
Index  for  trading  if  at  any  time  ie}' 
of  the  component  securities,  by  w 
(or  exchange  options  tradings,  or 
rumber  of  stocks  in  the  Index  inc 
then  te.-i  or  decreases  to  less  than 
from  Michele  R  Weisbaum 
Counsel.  Phlx.  to  Sharon  Lauson, 
Director.  Division  of  Market  Regul 
March  3.  1994  ("Amendment  .No. 
1994,  the  Phbc  amended  the 
Ihe  manner  in  which  the  curreni  1 
be  calculated;  (2)  to  represent  that 
procedures  currently  used  to  mon 
each  of  the  Exchange's  other  ir!de> 
include  having  complete  access  to 
in  the  underlying  securities  com 
(all  of  which  are  traded  on  the  NY 
used  to  monitor  trading  in  opt 
to  provide  that  the  Intermarket  Su 
Agreement  dated  July  14,  1983,  as 
January  29.  1990,  wijl  be  applica 
ol  options  on  the  Index:  and  (4!  to 
t.'ading  hours  for  the  Index  will 
p  m.  (New  York  time).  See  Letter 
Weisbaum.  Associate  General  Cou 
Thomas  Mc Manas.  Esq..  Divisiun 
Regulation  SEC  dated  April  7.  l 
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(A)  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of.  and  the 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  purpose  of  the  proposed  rule 
change  is  to  list  for  trading  an 
American-style  option  on  the  Index.  The 
Index,  which  is  comprised  of  the 
common  stocks  of  the  eight  companies 
created  as  a  result  of  the  divestiture  of 
AT&T  in  1983,  includes  the  seven 
regional  telephone  companies  spun  off 
from  AT&T  as  well  as  AT&T.  AT&T  and 
the  spun-off  regional  telephone 
companies  represent  some  of  the  largest 
and  most  widely-held  U.S.  common 
stocks.  If  at  any  time  the  number  of 
stocks  comprising  the  Index  increases  to 
more  than  ten  or  decreases  to  less  than 
eight,  the  Exchange  will  submit  a  filing 
lo  the  Commission  pursuant  to  Rule 
19b-4  under  the  Act  prior  to  opening 
any  new  option  series  on  the  Index. 

The  Phbc  believes  that  there  is  a  need 
for  an  index  option  that  represents 
solely  AT&T  and  its  spun-off  regional 
telephone  companies.  In  this  regard,  the 
Phlx  states  that  there  is  a  significant 
segment  of  the  investing  community 
that  avidly  follows  these  companies. 
The  Phbc  beheves  that  the  Index, 
therefore,  would  fill  a  current  market 
void  by  creating  a  pure  U.S.  telephone 
industry  index  that  would  not  be 
diluted  with  other  telecommunications 
stocks. 

The  index  will  be  calculated  using  a 
capitalization-weighting  methodology. 
The  value  of  the  Index  was  set  to  equal 
200  on  December  1, 1993.  The  formula 
for  calculating  the  Index  value  is  as 
follows: 

Current  Index  _  Total  Capitalization 

^^'"^        "  Divisor 

Where: 

Total  Capitalization  =  Sum  of  Market 
Values  (price  x  shares  outstanding) 
for  all  component  securities 
Divisor  =  The  number  which,  when 

divided  from  the  total  capitalization 
when  the  Index  was  initially 
calculated  (on  December  1,  1993), 
yielded  an  Index  value  of  200 
The  Index  divisor  will  be  adjusted  for 
changes  in  the  capitalization  of  any  of 
the  component  securities  resulting  from 
mergers,  acquisitions,  delistings, 
substitutions,  and  other  like  corporate 
events.  The  formula  for  adjusting  the 
divisor  is  as  follows: 

Adjustments  in  the  value  of  the  Index 
which  are  necessitated  by  the  addition 
and/or  deletion  of  an  issue  from  the 
Index  are  made  by  adding  and/or 
subtracting  the  market  value  (price  x 
shares  outstanding)  of  the  relevant 
issues. 


The  Index  value  will  be  updated 
dynamically  and  disseminated  at  least 
once  every  15  seconds  during  the 
trading  day.  The  Phlx  has  retained 
Bridge  Data,  Inc.  to  compute  the  value 
of  the  Index.  Pursuant  to  Phlx  Rule 
1  lOOA,  updated  Index  values  will  be 
disseminated  and  displayed  by  means  of 
primary  market  prints  reported  by  the 
Consolidated  Tape  Association  and  over 
the  facilities  of  the  Options  Price 
Reporting  Authority.  The  Index  value 
also  will  be  available  on  broker/dealer 
interrogation  devices  to  subscribers  of 
the  option  information. 


Divisor 


Total  Capitalization 
_  (as  result  of  adjustments) 

Index  Value 

In  accordance  with  Phlx  Rule  1009A. 
if  any  change  in  the  nature  of  any  slock 
in  the  Index  occurs  as  a  result  of 
delisting,  merger,  acquisition,  or 
otherwise,  the  Exchange  will  take 
appropriate  steps  to  delete  this  stock 
from  the  Index  and  replace  it  with 
another  stock  which  the  Exchange 
believes  would  be  compatible  with  the 
intended  market  character  of  the  Index. 

Index  options  will  be  traded  pursuant 
to  the  current  Phlx  rules  governing  the 
trading  of  index  options,  particularly 
Phlx  Rules  1000 A  through  11 03 A,  and 
generally.  Phlx  Rules  lOCO  through 
1070. 

Index  options  will  be  "A.M. -settled 
index  options  '  and  will  expire  on  the 
Saturday  following  the  third  Friday  of 
the  expiration  month,  and  the  last  day 
for  trading  in  an  expiring  series  will  be 
the  second  business  day  (ordinarily  a 
Thursday)  preceding  the  expiration 
date. 

The  Phbc  proposes  to  employ  position 
and  exercise  limits  pursuant  to  Phlx 
Rule  1001A(b){i)  and  1002A. 
respectively. 2  Exercise  price  intervals 
will  be  set  initially  at  five  point 
intervals,  and  additional  exercise  prices 
will  be  added  in  accordance  with  Phlx 
RulellOlA(a). 

The  Phlx  will  trade  consecutive  and 
cycle  month  series  pursuant  to  Phlx 
Rule  IIOIA.  Specifically,  there  will  be 
three  expiration  months  from  the 
March,  June,  September,  December 
cycle  plus  two  additional  near-term 
months  so  that  the  three  nearest-term 
months  always  will  be  available. 

All  of  the  component  securities  in  the 
Index  currently  are  eligible  to  have,  and 
do  have,  overlying  exchange  traded 
options  on  them.  The  Exchange 


-Because,  as  of  March  11. 1994,  AThT 
represented  31.15  percent  of  the  Index,  the  positior. 
and  exercise  limits  applicable  to  options  on  the  • 
Index  are  5.500  contracts,  respectivelv  Sr-f  Phix 
RuIps  1001  A(b;(i)  and  10n2A. 


represents  that,  if  at  any  time  less  than 
90  percent  of  the  component  securities, 
by  weight,  are  ehgible  for  options 
trading,  the  Exchange  will  submit  a 
filing  to  the  Commission  pursuant  to 
Rule  19b-4  under  the  Act  prior  to 
opening  any  new  series  of  options  on 
the  Index. 

The  Exchange  represents  that 
surveillance  procedures  currently  used 
to  monitor  trading  in  each  of  the 
Exchange's  other  index  options  also  will 
be  used  to  monitor  trading  in  options  on 
the  Index.  These  procedures  include 
having  complete  access  to  trading 
activity  in  the  underlying  securities 
comprising  the  Index,  all  of  which  are 
traded  on  the  NYSE,  hi  addition,  the 
Exchange  represents  that  the 
Intermarket  Surveillance  Group 
Agreement  dated  July  14.  1983.  as 
amended  on  January  29, 1990,  will  be 
applicable  to  the  trading  of  options  on 
the  Index. 

The  exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
Section  6  of  the  Act  in  general,  and  with 
Section  6(b)(5j  in  particular,  in  that  it  is 
designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to 
facilitate  transactions  in  securities,  and 
to  remove  impediments  to  and  perfect 
the  mechanism  of  a  free  and  open 
market. 

(Bj  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Phlx  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
inappropriate  burden  on  competition. 

(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
pubhcation  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding,  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  By  order  approve  such  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 
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IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  wTitten  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
•  should  file  six  copies  thereof  with  the 
Secretary.Securities  and  Exchange 
Commission.  450  Fifth  Street.  NW.. 
Washington.  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  fi-om  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section.  450  Fifth  Street.  NW., 
Washington.  DC.  Copies  of  such  filing 
also  will  be  available  for  inspection  and 
copying  at  the  principal  office  of  the 
Phlx.  All  submissions  should  refer  to 
File  No.  SR-Phlx-94-01  and  should  be 
submitted  by  June  27.  1994. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.^ 

Margaret  H.  NfcFarland, 

Deputy  Secretary. 

[PR  Doc.  94-13605  Filed  6-3-94;  8:45  am] 

BILLING  CODE  8010-01-M 


SMALL  BUSINESS  ADMINISTRATION 

[Declaration  of  Disaster  Loan  Area  #2721] 

Maine,  Declaration  of  Disaster  Loan 
Area  (Amendment  #1) 

The  above-numbered  Declaration  is 
hereby  amended,  effective  May  19. 
1994.  to  establish  the  incident  period  for 
this  disaster  as  beginning  on  April  15. 
1994  and  continuing  through  May  9. 
1994. 

All  other  information  remains  the 
same.  i.e..  the  termination  date  for  filing 
applications  for  physical  damage  is  July 
12.  1994  and  for  economic  injury  the 
deadline  is  Februarj-  14,  1995. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008) 

Dated:  May  31.  1994. 
Bernard  Kulik. 

Assistant  Administrator  for  Disaster 
Assistance. 

[PR  Doc.  94-13708  Filed  6-3-94:  8:45  ami 
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[Declaration  of  Disaster  Loan  Area  #2712] 

Tennessee,  Declaration  of  Disaster 
Loan  Area  (Amendment  #2) 

The  above-numbered  Declaration  is 
hereby  amended,  effective  May  25. 
1994.  to  include  McMinn  County  in  the 
State  of  Tennessee  as  a  disaster  area  as 
a  result  of  damages  caused  by  extensive 
rainfall  and  flash  flooding  which 
occurred  March  25  through  April  3, 
1994. 

In  addition,  applications  for  economic 
injury  loans  from  small  businesses 
located  in  the  contiguous  county  of 
Roane.  Tennessee,  may  be  filed  until  the 
specified  date  at  the  previously 
designated  location. 

Any  counties  contiguous  to  the  above- 
named  primary  county  and  not  listed 
herein  have  been  previously  declared. 

All  other  information  remains  the 
same,  i.e.,  the  termination  date  for  filing 
applications  for  physical  damage  is  June 
13,  1994  and  for  economic  injury  the 
deadline  is  January  17,  1995. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008) 

Dated:May  31.  1994. 
Bernard  Kulik, 

Assistant  Administrator  for  Disaster 
Assistance. 

(PR  Doc.  94-13709  Fil^  d  6-3-94;  8:45  amj 
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Revocation  of  License  of  Small 
Business  Investment  Company 

Pursuant  to  the  authority  granted  to 
the  United  States  Small  Business 
Administration  by  the  Order  of  the 
United  States  District  Court  for  the 
District  of  Columbia,  dated  January  26, . 
1994.  the  United  States  Small  Business 
.administration  hereby  revokes  the 
license  of  Housing  Capital  Corporation, 
a  District  of  Columbia  corporation,  to 
function  as  a  small  business  invn.stment 
company  under  the  Small  Businuss 
Investment  Company  License  No.  03/ 
03-0119,  issued  to  Housing  Capital 
Corporation  on  September  3.  1975.  and 
said  license  is  hereby  declared  null  and 
void  as  of  May  26.  1994. 

Dated:  May  2R.  1994. 
Darr>  I  Hairston, 

Deputy  Associate  Administrator  for 

Investment. 

IPR  Doc.  94-13710  Filed  6-3-94;  8:45  am) 
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with  the  Deparunent  of 
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The  following  Applicat 
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Procedural  Regulations  (S 
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Such  procedures  may  con  > 
adoption  cf  a  show-cause 
tentative  order,  or  in  appr 
a  final  order  without  furtl 
proceedings. 

Docket  Xumber:  4^571 
Date  file  ■^:  May  24.  199 
Du"  Dui .  for  Answers 
Applications,  or  Motion  /< 
5rope.- June  7,  1994. 
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markets  to  the  extent  pern 
applicable  bilateral  agreen  ents 
Docket  Xuntber:  49573 
Date  filed:  Mav  26. 199-i 
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Due  Date  for  Answers,  Conforming; 
Applications,  or  Motion  to  Modify 
Scope:  June  22,  1994. 

Description:  Application  of  USAir. 
Inc.,  pursuant  to  section  401  of  the  Act 
and  subpart  Q  of  the  regulations,  applies 
for  a  five-year  renewal  of  its  certificate 
of  public  convenience  and  necessity  for 
Route  575  authorizing  USAir  to  engage 
in  scheduled  foreign  air  transportation 
of  persons,  property  and  mail  between 
Philadelphia,  Pennsylvania  and  tl^ie 
coterminal  points  Montreal,  Canada  and 
Toronto,  Canada. 

Docket  Number:  49575. 

Date  filed:  May  26,  1994. 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope;  June  23,  1994. 

Description:  Application  of  Tower 
Air,  Inc.,  pursuant  to  section  401  of  the 
Act  and  subpart  Q  of  the  regulations, 
requests  authority  to  operate  scheduled 
passenger,  property,  and  mail  air  service 
between  New  York,  N.Y.  and  London, 
England  (to  be  served  through  .Stansted 
,  Airport). 

Docket  Number:  49577. 

Date  filed:  May  27,  1994. 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  June  24.  1994. 

Description:  Application  of  American 
International  Airways,  Inc..  pursuant  to 
section  401  of  the  Act  and  subpart  Q  of 
the  regulations,  applies  for  certificate 
authority  to  conduct  scheduled  foreign 
air  transportation  of  property  and  mail 
between  a  point  or  points  in  the  United 
States,  via  intermediate  points,  and  a 
point  or  points  in  the  following 
countries:  Costa  Rica,  Venezuela, 
Colombia,  Hong  Kong,  Taiwan, 
Australia  and  New  Zealand  and  beyond, 
pursuant  to  the  route  descriptions  and 
any  conditions  and  restiictions 
contained  in  the  relevant  bilateral 
agreements. 

Docket  Number:  49578. 

Date  filed:  May  27. 1994. 

Due  Date  for  Answers.  Conforming 
Applications,  or  Motion  to  Siodify 
Scope;  June  24. 1994. 

Description:  Application  of  Helivia, 
S.A.,  pursuant  to  section  402  of  the  Act 
and  subpart  Q  of  the  regulations,  seeks 
a  foreign  air  carrier  permit  for  authority 
to  conduct  non-scheduled  foreign  air 
transportation  of  property  and  mail 
between  a  point  or  points  in  Ecuador, 
on  the  one  hand,  and  Miami,  Florida,  on 
the  other  hand,  via  intermediate  points. 
Phyllis  T.  Kaylor, 

Chief,  Documentary  Services  Division. 
jFR  Doc.  94-1 .3630  Filed  6-3-04:  8;45  ami 
BILLING  CODE  49l0-^-(> 


Order  Adjusting  International  Cargo 
Rate  Flexibility  Level 

PoUcy  Statement  PS-109, 
implemented  by  Regulation  ER-1322  of 
the  Civil  Aeronautics  Board  and 
adopted  by  the  Department,  established 
geographic  zones  of  cargo  pricing 
flexibility  within  which  certain  cargo 
rate  tariffs  filed  by  carriers  would  be 
subject  to  suspension  only  in 
extraordinary  circumstances. 

The  Standard  Foreign  Rate  Level 
(SFRI.)  for  a  particular  market  is  the  rate 
in  effect  on  April  1,  1982,  adjusted  for 
the  cost  experience  of  the  carriers  in  the 
applicable  ratemaking  entity.  The  first 
adjustment  was  effective  April  1,  1983. 
By  Order  94-3-54,  the  Department 
established  the  currently  effective  SFRL 
adjustments. 

In  establishing  the  SFRL  for  the  two- 
month  period  beginning  June  1,  1994. 
we  have  projected  non-fuel  costs  based 
on  the  year  ended  December  31, 1993 
data,  and  have  determined  fuel  prices 
on  the  basis  of  the  latest  available 
experienced  monthly  fuel  cost  levp.is  as 
reported  to  the  Department. 

By  Order  94-5-41  cargo  rates  may  be 
adjusted  by  the  following  adjustment 
factors  over  the  April  1,  1982  level: 

Atlantic  1.0936 

Western  Her.iisphere  1.1079 

Pacific 1.5627 

For  further  information  contact:  Keith 
A.  Shangraw  (202)  366-2439; 

By  l.he  Department  of  T.'ansportation:  M.iv 
27.1994. 

Robert  S.  Goldner, 

Spfcial  Counsel  to  the  .Acting  Assistant 
Ser.retan  for  Aviation  and  Inlemational 
Affuirs:  ' 

jFR  Doc.  94-13622  Filed  &-3-94:  8:45  rsml 
BILLING  coot  «910-e2^ 


JDocket  375541 

Order  Adjusting  the  Standard  Foreign 
Fare  Level  Index 

The  International  Air  Transportation 
Competition  Act  (lATCA).  Public  Law 
96-192.  requires  that  the  Department,  as 
successor  to  the  Civil  Aeronautics 
Board,  establish  a  Standard  Foreign  Fare 
Level  (SFFL)  by  adjusting  the  SFFL  base 
periodically  by  percentage  changes  in 
actual  operating  costs  per  available  seat-  ' 
mile  (ASM).  Order  80-2-G9  established 
the  first  interim  SFFL,  and  Order  94-3- 
50  established  the  currently  effective 
two-month  SFFL  applicable  through 
May  31,  1994. 

In  establishing  the  SFFL  for  the  two- 
month  period  beginning  June  1,  1994, 
we  have  projected  non-fuel  costs  based 
on  the  year  ended  December  31.  1993 
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By  Order  94-5-40  fares  may  be  Washineton  DC  20591   f^;n)!^,;o  ,on'>^         P^^oner  Cessna  Aircraft  Company, 

increased  by  the  following  adjustment        267-3^'        '°'^''  '"^'P^°"'  ^'°'^      J^d,T  °^'^'  ^^^  ^^'''''^-  ^^^^^ 

AtlanUc"'."  ^'  '^'°^'  ''''  ^'"''K  ,,,,    '^  "^""THER  INFORMATION  CONTACT:  Mr.  DescT/ption  of  Relief  Sought/ 

Latin  America  I'aigg    Frederick  M.  Haynes,  Office  of  Disposition:  To  permit  Cessna  Aircraft 

Pacific 2^0040    Rulemaking  (ARM-1).  Federal  Aviation      Company  to  operate  Cessna  Model  525 

Canada 1  4164    ■^'^""i'^istration,  800  Independence  Citationjet  airplanes  without  an 

For  further  information  rnnf;,rf  ■  v^uh     ^^^^^^^  ^W..  Washington.  DC  20591;  installed  cockpit  voice  recorder  during 

A.  Shangraw  202^6^^^^^^^^^^^^           ''"^      telephone  (202)  267-3939.  demonstration  flights  conducted  by    ' 

a        V       ^  ouu  ^toj.                          -pjjjg  notice  is  published  pursuant  to  Cessna  personnel. 
77^^00^  Department  of  Transportation:  May      paragraphs  (c),  (e),  and  (g)  of  §  11.27  of  Docket  No.:  27696. 
„  •       l'                                                           Part  1 1  of  the  Federal  Aviation  Petitioner:  Atlantic  Aero,  Inc  &  Mid- 
Robert  S.  Goldner.                                            Regulations  (14  CFR  part  1 1).  Atlantic  Freight.  Inc. 
Special  Counsel  to  the  Acting  Assistant                  issued  in  Washington  DC  on  Mav  31  Sections  of  the  FAR  Affected:  14  CFR 
Secretary  for  Aviation  and  International              1994                         K  "n,  i^,  on  way  Ji,  135.181(a)(1). 

iS"^    „                 ,                                       Donald  P.  Byrne.  Description  of  Relief  Sought:  To 

IFR  Doc.  94-13623  Filed  6-3-94;  8:45  am]          >»„,>,„„, rf.;./^         ,.    „      ,    .  permit  Atlantic  Aero.  Inc.,  and  Mid 

BILLING  CODE  4.,(Ma-P                                         ^'"'"'"'  ^h.ef  Counsel  for  Regulations.  Atlantic  Freight.  Inc..  to  conduct 

Petitions  for  Exemption  passenger  carr\'ing  operations  under 

DocA^ef  No -26178  part  135.  in  over-the-top  and  in 

Federal  Aviation  Administration                    PeW;o/,er;Continental  Airlines  Inc  *"strument  flight  rule  conditions,  in  a 

(Summary  Notice  No.  PE-94-211                          Sections  of  the  FAR  Affected- 14  CFR  ^•"^,    ^"^'"®  ^^^^"^  C208/208B 

121.358.                            JJ          ■            '^  airplane. 

Petitions  for  Exemption;  Summary  of           Description  of  Relief  Sought/  Docket  No.:  27702. 

Petitions  Received;  Dispositions  of           Disposition:  To  extend  the  December  31  Petitioner:  Gee  Bee,  Inc. 
Petitions  Issued                                          1995.  compliance  date  permitted  in        '     .=  ^f^^'u"  w°V^''  ^^^  Affected:  14  CFR 

agency:  Federal  Aviation                             fpnS°"  ^°f ''  ^r  installation  of  "'SiSS  o//?eW 

Administration  (FAA).  DOT.                         ^r aftlnTdtt^^TS^^^^^^^^^^  D.pos/f  ..To^K^B^'J^Inc..  .0 

action:  NoUce  of  petitions  for                      and  implement  preSve^windshear  "'''^''  the  registration  number  NR2101 

exemption  received  and  of  dispositions      devices  in  lieu  of  installing  existinc  °"  ^n  airplane  certificated  in  the 

of  prior  petitions.                                           reactive  systems.           ""'S  ^^'siing  experimental  category,  instead  of 

■ I-.           F           \,  NX2IOI. 

summary:  Pursuant  to  FAA -s  rulemaking        Doc/cef  No.;  27608. 

provisions  governing  the  application               Pefi/ioner.  Delta  Air  Line.  Inc.  Dispositions  of  Petitions 

processing,  and  disposition  of  petitions       o/o^^'t"'!^  °-^'^^  '''^"  Affected:  14  CFR  Docket  No.:  15590. 

for  exemption  (14  CFR  part  11),  this             25^13(e)  and  121.310(f)(5).  Petitioner:  Embry-riddle  Aeronautical 

notice  contains  a  summary  of  certain              Description  of  Relief  Sought/  University. 

petitions  seeking  relief  from  specified         Disposition:  To  amend  existing  Sections  of  the  FAR  Affected:  14  CFR 

requirements  of  the  Federal  Aviation          Exemption  5413.  which  permits  the  Appendixes  A.  C.  D,  F.  and  H  of  part 

Regulations  (14  CFR  chapter  I)                     mstallation  of  a  door  between  passenger  141. 

dispositions  of  certain  petitions                   compartments  on  the  McDonnell  Description  of  Relief  Sought/ 

previously  received  and  corrections            Douglas  MD-1 1  airplane,  to  permit  the  Disposition:  To  allow  ERAU  to  train 

The  purpose  of  this  notice  is  to  improve      ^^®  installaUon  on  five  different  certain  of  its  students  to  a  performance 

the  public's  awareness  of  and                     intenor  configurations  of  the  MD-1 1 .  standards  without  meeting  the 

participation  in,  this  aspect  of  FAAs              Docket  No.:  27616.  prescribed  minimum  flight  time 

regulatory  activities.  Neither  publication        P^t't'oner:  Wright  Air  Services.  Inc.  requirements. 

of  this  notice  nor  the  inclusion  or                 .  .f-TliTfnf^^^  ^'^^  Affected:  14  CFR  GRANT.  May  18.  1994.  Exemption  No 

omission  ofinformation  in  the  summary      '•^E,-i'''r'y '•    ^„  ,.  ,          ,  2329J 

is  intended  to  affect  the  legal  status  of        n.^'fT' M°/-^f''^-^°"^^'  ^°  Docket  Vo    o.... 

any  petition  or  its  final  disposition.             P^™'/  ^"^^  ^'^  ^ervuces.  Inc..  to  ?Sner irniversi. v  nf  Mnnh  n.l   . 

-.__-.  ^             .              ..                            operate  a  sine  e-engne  aircraft  the  ^«"/oner.  iiniversity  ot  North  Dakota. 

dates:  Comments  on  petitions  received      Cessna  208B  Grand  CaraTanwhUe  .  ^''"T  ^^  '^'  ^^^  "^ff"-'''^'  ' '  ^"^ 

must  identify  the  petition  docket                 carrying  passengers  in  instmnTent  flipht  Appendixes  A.  C,  D,  F.  and  H  of  part 

number  invoved  and  must  be  received       ^  y/"|P'*^s«".8«rs  i"  instrument  tlight  ^4^ 

on  or  before  June  27. 1994.                            ^  n^re       '°"^'''°"'  ^°^  compensation  Description  of  Relief  Sought/ 

ADDRESSES:  Send  comments  on  any                 nnrif^t  Mn    9-'R7i  Disposition:  To  extend  the  termination 

petition  in  triplicate  to:  Federal                       pSon^r  Ropfno  r,,^ m      •  1  '^m*^  °^  Exemption  No.  3825,  u  liich 

Aviation  Administration,  Office  of  the        AifDarGrouo      ^  Commercial  allows  the  University  of  North  Dakota  to 

Chief  Counsel.  Attn:  Rule  Docket  (AGC-         Sections  of  the  FAR  Affected- 14  CFR  f        T.  ^'"^^"%"^^  ^ave  been 

200).  Petition  Docket  No. 800              21  195(d)(2)                  Ar/ecfed.  14  LI-K  trained  to  a  specific  performance  level 

Independence  Avenue,  SW..                            Description  of  Relief  'imwht-  VV,.„M  ^^^^^^  ^^^^  '^^  minimum  flight  time 

Washington,  DC  20591.                                 JZZ^ZilXllt^t        ""  -q^— «^  "^  P^^  ^41. 

The  petition,  any  comments  received.      Experimental  Airworthiness  Certificate  GRANT.  Mav  20.  1994.  Exemption  No. 

and  a  copy  of  any  final  disposition  are        on  all  models  of  transport  category  ^^^SG 

filed  in  the  assigned  regulatory  docket         aircraft,  for  the  purpose  of  market  Docket  No    25''42 
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Institute  of 
.-rf.  14  CFR 


ht:  To 
of 

permits  the 
'technology 

certificates 
!r  densely 


Petitioner:  Experimental  \ircraft 
Association. 

Sections  cf  the  FAR  Affek*ed:  14  CFR 
61.58(c)  ond  91.5. 

Description  of  Relief  Sou  >ht:  To 
extend  the  termination  dat(  of 
Exemption  No.  4941,  whici  allows 
members  of  the  Experimen'  al  Aircraft 
Association  to  continue  to  (  omplete  a 
training  course  in  lieu  of  a  filot 
proficiency  th»n:k. 

GRANT.  \fav  13.  1994.  E\f\nption  No. 
4941C 

Docket  No.:  26\60. 

Petitioner:  Massacfcusett5 
Technology. 

Sections' of  the  FAR  Afl 
01  319(c). 

Description  of  Relief  Sou, 
f\tend  the  termination  datt 
Lxemption  No.  5210,  vvhicf 
Massachusetts  Institute  of 
fo  operate  five  aircraft  havi 
txperi mental  airworthiness 
in  a  congested  airway  or  ov 
populated  areas. 

GRANT.  May  19,  1994,  Exe^}ption  No. 
5210B 

Docket  No.:  2G515. 

Petitioner:  ERA  Helitoptclrs 

Sections  of  the  FAR  Affe^ed:  14  CFR 
43.3(a)  and  135.443(b)(3). 

Description  of  Relief  Soukht/ 
Disposition:  To  allow  ER,^/i  helicopter 
flight  crews  to  perform  aiiy  daily 
chocks,  or  checks  occurring  at  intervals 
of  10  or  fewer  hours,  as  call  ?d  out  in  the 
manufacturers'  Service  Bul|ptirs  or  FAA 
Air.vorlhiness  Directives 

DENIAL,  a:   V  18.  1994.  E.\(\nption  No. 
5893 

Docket  No.:  26636. 

Piytitioner:  CkIfsoh  City  St  oriffs 
Department. 

Sections  of  the  FAR  Affet^ed:  14  CFR 
til. 118. 

Description  of  Relief  Sou\  ht:  To 
extend  the  termination  date  of 
Exemption  No.  5415.  which  would 
permit  members  of  the  Cars  m  C:tv 
Sheriffs  Aero  Squadron  to  le 
reimbursed  for  fuel,  oil,  anq 
maintenance  expenses  while  performing 
official  duties  invoking  the  ise  of 
member-provided  aircraft  o  i  authorized 
search  and  location  missior  s  for  the 
Carson  City  Sheriffs  Depart  Tient. 

PARTIAL  GRANT.  May  17.  |f.9.94, 
Exemption  No.  541 6 A 

Docket  No:  26696. 

Petiticnt.   Ryan  International 
•Airlines,  Inc. 

Sections  of  the  FAR  Affe(\ed:  14  CFR 
121.503(b)  and  121.511(a). 

Description  of  Relief  Soui  ht:  To 
extend  the  tennination  date  of 
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Exemption  No.  5461,  which  permits 
Ryan's  pilots  and  flight  engineers  to 
complete  certain  west  coast  to  east  coast 
transcontinental  flight  sequences  with 
B-727  aircraft  be.^ore  being  provided 
with  at  least  16  hours  of  rest,  provided 
crewmembers  satisfy  the  requirements 
of  §  121.505(a)  subject  to  conditions  and 
limitations. 

GRANT.  May  17.  1994.  Exemption  No. 
5461A 

Docket  No.:  27434. 

Petitioner:  General  Electric  Aircraft 
Engines. 

Sections  of  the  FAR  Affected:  14  CFR 
21.325(b)(1). 

Description  of  Relief  Sought/ 
Disposition:To  allow  three  export 
airworthiness  approvals  to  be  issued  for 
Class  I  products  (engines)  at  the  Airbus 
Industries  R!E  facility  in  Toulouse, 
France. 

GRANT.  Mav20.  1994.  Exemption  No. 
5900 

Docket  No.:  27 5B9. 

Petitioner:  ABX  Air,  Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
121.305{i)and  121.343(c). 

Description  of  Relief  Sought./ 
Disposition:  To  permit  ABX  to  operate 
1  lYS-11  aircraft  after  October  17,  1994. 
that  are  not  equipped  with  a  third 
gyroscopic  bank-and-pitch  indicator 
(third  artificial  horizon)  and  after  May 
26,  1994,  that  are  not  eq-.iipped  with  an 
approved  flight  recorder  that  utilizes  a 
digital  method  to  record  1 1  aircraft 
performance  parameters. 

DENIAL.  May  17.  1994.  Exemption  No. 
5897 

Docket  No.:  27m9. 

Petitioner:  M.  Shannon  &  A.ssociates. 

Sections  of  the  FAR  Aff..  tod:  14  CFR 
91.9(a)  and  91.531(a)  (l)'and  (2). 

Description  of  Relief  Sought:  To 
permit  operators  of  Cessna  Citation  500 
models  (for  Serial  Nos.  0001  through 
0349  only)  to  be  operated  by  one  pilot 
without  a  second  in  command  (SIC). 

GH.4AT.  May  18.  1994,  Exemption  No. 
5899  '  , 

Docket  No.:  27659. 

Petitioner:  Mid  Pacific  Air 
Corporation. 

Sections  of  the  FAR  Affected:  14  CFR 
121.343(c). 

Description  of  Relief  Sought:  To  allow 
Mid  Pacific  Air  Corporation  to  continue 
operating  until  December  20,  1994,  its 
YS-11  aircraft  that  may  not  be  fitted  by 
May  26,  1994,  with  digital  flight  data  ' 
recorders  capable  of  simuhaneously 
recording  at  least  11  flight  parameters. 


DENIAL,  April  29,  1994.  Exemption  No. 
5889 

Docket  No.:  27689. 

Petitioner:  Roesch  Aviation,  Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
135.143(c)(2). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  PjM  to  operate 
without  a  TSO-C112  (Mode  S) 
transponder  installed  on  its  aircraft 
operating  under  the  provisions  of  part 
135. 

GRANT.  May  19.  1994,  Exemption  No. 
5901 

|FR  Doc  94-13700  Filed  6-3-94;  3:45  am! 
BILLING  CCDE  4nO-13-M 


Maritime  Administration 

Approval  of  Applicant  as  Trustee 

Notice  i.s  hereby  given  that  First 
Interstate  Bank  of  Nevada,  N.A.,  with 
offices  at  3800  Howard  Hughes 
Parkway,  suite  1500,  Las  Vegas,  Nevada 
83109,  has  been  approved  as  Trustee 
pursuant  to  Public  Law  100-710  and  46 
CFR  part  221. 

Dated:  May  26.  1994. 

By  Order  of  the  Maritime  Admini.straic.r. 
lames  E.  Saari, 
Secretary. 

|FR  Doc.  94-1.359')  F;!ed  6-3-94;  8;45  ami 
eiLLING  CODE  4910-81-M 


DEPARTMENT  OF  THE  TREASURY 

Public  Informaticn  Collection 
Requirements  Submitted  to  OMS  (or 
Review 

.Ma>  25.  1994. 

The  Department  of  Treasury-  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
O.MB  for  review  and  clearance  under  the 
Pfiperwork  Reduction  Act  of  1980, 
Public  Law  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasur\'  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer.  Department  of  the 
Treasun,-,  room  2110,  1425  New  York 
Avenue',  NW.,  Washington.  DC  20220. 

Comptroller  of  the  Currency 

OMB  Number:  1557-0180. 

Form  Number:  None. 

Type  ofRexiew:  Extension. 

Title:  (MA)-Minimum  Security 
Devices  and  Procedures;  Criminal 
Referral  Form;  Bank  Secrecy  Act 
Pro<:edures  (12  CFR  Part  21). 


Description:  These  records  and 
reports  are  needed  to  promote  and 
monitor  bank  security  and  to  ensure 
bank  safety.  The  information  is  used  by 
banks,  the  OCC,  and  other  agencies  for 
bank  security  and  law  enforcement 
purposes.  National  banks  are  the 
affected  public. 

Respondents:  Businesses  or  other  for- 
profit.  Small  businesses  or 
organizations. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  3.600. 

Estimated  Burden  Hours  Per 
liespondent/Recordkeeper:  30  minutes. 
Frequency  of  Response:  On  occasion . 
annually. 

Estimated  Total  Reporting/ 
liecordkeeping  Burden:  33.700  hours. 

Clearance  Officer:  John  Ference  (202) 
K74-4697.  Comptroller  of  the  Currencv 
250  E  Street.  SW..  Washington.  IX: 
20219. 

OMB  Rex ievxer:  Gary  Waxinan  (202) 
395-7340.  Office  of  Management  and 
Budget,  room  3208.  New  E.xecutive 
Office  Building.  Washington.  DC  20503. 
Lois  K.  Holland. 

[yi'partmental  Heporl.'i.  .Manaf^cmm!  Ciffinr 
il'R  Dor.  94-13609  Filed  6-3-94;  8:4.t  ;iinl 
BILLING  CODE    4810-33-P-M 


Public  Information  Collection 
Requirements  Submitted  to  OMB  for 
Review 

May  27.  1994. 

The  Depart-ment  of  the  Treasury  has 
submitted  the  following  public    "      ► 
information  collection  requiremenf(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980. 
Public  Law  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Com.ments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer.  Department  of  the 
Treasury,  room  2110.  1425  New  York 
Avenue  NW.,  Washington.  DC  20220. 

Departmental  Oflices/Executive  Office 
for  Asset  Forfeiture 

O.MB  Number:  New. 

Form  Number:  TD  F  92-22.46. 

Type  ofRexiew:  New  Collection. 

Title:  Request  for  Transfer  of  Property 
Seized/Forfeited  by  a  Treasury-  Agency" 

Description:  The  form  is  neces.sary  for 
the  application  for  receipt  of  seized 
assets  by  Federal.  State,  and  local  Law 


Enforcement  agencies  and  Program 
Management. 

Respondents:  State  or  local 
governments.  Federal  agencies  or 
employees. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  577. 

Estimated  Burden  Hours  Per 
Response/Rcrordkeeper:  1  hour. 

Frequency  of  Response:  Other  (one 
submission  per  requested  asset  sharing) 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  4,670  hours. 

Clearance  Officer:  Lois  K.  Holland 
(202)  622-1563.  Departmental  Offices, 
room  2110.  1425  New  York  Avenue 
NW..  Washington.  DC  20220. 

OMB  Rexiexver:  Milo  Sunderhauf 
(202)  395-6880,  Office  of  Management 
and  Budget,  room  3001,  New  Executive 
Office  Building.  Washington.  DC  20503. 
LoLs  K.  Holland, 

D>'fi(]rtiiwn>cil  Rcfiorts.  Manngrmrnt  Officer 
IFR  Doc  94-1 3610  Filed  6-3-94;  R:45  ami 

BILLING  COOe  48I0-2S-P-M 
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Sunshine  /  ct  Meetings 


This  section  of  the 
contains  notices  of  nfieetin^ 
the  "Government  m  the 
L  94-409)  5  U.S.C.  552b(cO(3) 


FEDERAL  REGISTER 

published  under 
Suhshine  Act"  fPub. 


FEDERAL  RETIREMENT  THf  IFT  INVESTMENT 

BOARD 

TJME  AND  DATE:  10  a.m.    uno  20,  1U94 

PLACE:  4lh  Floor,  Confe  ence  Room. 

1250  H  Street,  NVV.,  Washington.  FX:. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDEIlED: 


1.  Approval  of  the  minu 
1904,  Board  meeting. 

2.  Thrift  savings  F'lan  .ii 
F.xtK-Utive  Director. 

3  Review  of  KPMG  Peal 
r»»jxjrt  entitled  "Executive 
Year  1993  Federal  Agency 
Compliance  Reviews." 

CONTACT  PERSON  FOR  MdRE 
Tom  Trabucco,  Diroctoi 
Kxtemal  Affairs.  (202)  f 

Dated:  June  1    1994 
Roger  W.  Mehle. 
£ai'(  utivp  Direi  tor.  Ffdnni 
Investment  Board 
[FR  Doc    94-1.3749  Filed 

BILUNG  COOE  976(M>1-M 


*s  (jftbe  May  lt>. 

ivity  report  tiy  the 

Manvick  audit 
Mimmary  of  Fis«  al 
Fiduciary 

INFORMATION: 
,  Office  of 
2-1 R40. 


f]4 


:fi 


I  y  -Niotici.-j 
June  7,  1<)94  at 


.Street  .SW 


UNtTED  STATES  INTERNATf)NAL  TRADE 
COMMtSStON 

IL'SITC  Sf;-94-19;  Enierg. 

TIME  AND  DATE:  TueSilay 
2:.30  p.m. 

PLACE:  Room  101,  500  E 
Washington.  DC  2043B 
STATUS:  Open  to  the 

MATTER  TO  BE  CONSIDERED 

1.  Agenda  for  future  met^iiij;. 

2.  Minutes 

3.  Ratification  List 

4.  Inv.  No.  731-TA-652  tFmal)  (Arar.ii-t 
Fiber  Formed  of  Polv  Para-Phenvlene 


pul  1 


I, 


Hrfirrnwnl  1  hnft 
l-'H.  .=i  n.'t  pinl 


He. 


'lerephfhalainide  froin  the  Netherlands) — 

briefing  and  vote. 
5  Outstanding  action  jaf  kf!t: 
1,  ID-94-flll;  Inv.  No.  332-351 

(Monitoring  of  U.S.  Imports  of  Peppers) 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

I>)iind  R  Koehnke,  Sorrofjrv.  (202)  205- 
2rKK). 

Dati'd.  Ii.ne  1,  1994 
l}onna  R.  Koehnke, 

.Sf.'f  n'tory- 

|FR  Do< .  94-1.37ri4  Filed  (i-2-94:  9:47  ami 

BILUNG  COOE  702O-fl2-P 


PENNSYLVANIA  AVENUE  DEVELOPMENT 
CORPORATION 

Board  of  Directors'  MwMiiig 

AGENCY:  Pennsylvania  Avenue 
Dfivelopment  Corporation. 
ACTION:  The  Pennsylvania  Avenue 
Dev»?lopment  Corporation  announces 
the  date  of  their  forthcoming  meeting  of 
the  Board  of  Directors. 


DATE:  The  meeting  will  bo  held 
Wednesrlay,  June  22,  10<J4,  at  10  a.m. 
ADDRESSES:  The  meeting  will  be  held  al 
the  Pennsylvania  Avenue  Dovel<jpment 
Corporation,  .Suite  1220  North,  1331 
Penn.sylvania  Avenue.  NW.. 
Washington.  IX). 

SUPPLEMENTARY  INFORMATION:  This 
meeting  is  held  in  accordance  with  3(j 
Code  of  Federal  Regulations  Part  901. 
and  is  open  to  the  public. 

Dated:  May  31.  1994 
Lester  M.  Hunkele  HI. 

E.xocutivr  Director. 

iFR  Doc.  94-13827  Filed  (>-2-94;  3:44  pinl 

BILLING  COOE  7&30-01-M 

SECURITtES  AND  EXCHANGE  COMMISSION 
Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  Government  in  the 
.Sunshine  Aj  t.  Public  I^vv  94-409.  that 


FefJeral  Register 

Vol.  f>'),  N'o    H)7 

Mond.tv.  It»te  0,  1994 


the  .Set  ;i  in  lies  and  Kxchange 
Commission  will  hold  the  following 
nieetin^^  during  the  week  of  June  6, 
r«)94. 

A  dost^d  meeting  will  be  held  on 
Thursday  Juno  9.  1994,  at  10  a.m. 

(^omniissjoners,  Counsel  to  the 
(^)nni)issioners,  the  Secretary  to  the 
Commission,  and  recording  secretaries 
will  attend  the  dosed  meeting.  Certain 
staff  metjibers  who  have  an  interest  in 
the  matters  may  also  be  present. 

The  General  Counsel  of  the 
Commission,  or  his  designee,  has 
certified  that,  in  his  opinion,  one  oi 
more  of  the  exemptions  set  forth  in  5 
U.S.C.  .->52b(.;)  (4).  (8),  (9)(A)  and  (10) 
and  17  CI-T?  200.402(aJ  (4j.  (8),  (9)(i)  and 
(10),  pennil  (  onsideration  of  the 
SI  heiliiled  matters  at  a  closed  meetini; 

Conunissioner  Roberts,  as  duty 
officer,  voted  to  consider  the  items 
lisled  for  the  elo.sed  meeting  in  a  ( losett 
s<?ssi;)n. 

The  subject  matter  of  the  closed 
meeting  scheduled  forThursdav,  )iu;i:  'f. 
1994,  at  10  a.m.,  will  be: 

li)stiiutio!i  of  injunctive  actions. 

Setilei»eijl  of  injunctive  actions. 

Institution  of  .idministrative  proc  eedi:i!;s  ul 
iin  enfon  emeni  nature. 

,Setrle!))»';-j1  of  administrative  proceedinj^s 
of  an  ejiffmemeni  nature. 

0))inions 

At  tiiui's,  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  fiirthi-r 
information  and  to  ascertain  what,  if 
any.  matters  have  been  added,  delcti-d 
or  posfpcjned,  please  contact:  Carrie 
Dr. yr  (202)  942-0100. 

DirS.'d   jo:;.-  2,  1994. 
Jonathan  C,.  Kiil7.. 

Seen  till  \. 

\VR  Dn>    •W-13830  Filed  tJ-()2-94:  4  0:">  \iiui 
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Part  II 


Department  of 
Housing  and  Urban 
Development 


Office  of  the  Secretary 


24  CFR  Part  42,  et  al. 

Technical  and  Conforming  Amendments 
to  the  Displacement,  Relocation 
Assistance  and  Real  Property  Acquisition 
Regulations  for  HUD  and  HUD-Assisted 
Programs;  Rule 
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DEPARTMENT  OF  HOUl  IING  AND 
URBAN  development! 

Office  of  the  Secretary 

24  CFR  Parts  42, 215,  2i\,  236,  510, 
850,  880,  881,  882, 883,  ^84,  900,  and 
941 

[Docket  No.  R-94-1366;  Ffl(-2357-F-01] 

RIN  2501-AB69 

Technical  and  Conformihg 
Amendments  to  the  Disf  ilacement. 
Relocation  Assistance  and  Real 
Property  Acquisition  Regulations  for 
HUD  and  HUD-Assisted  'rograms 

agency:  Office  of  the  Seciretan-,  HL'D. 
ACTION:  Final  rule. 


ton 


SUMMARY:  This  final  rule 
number  of  the  Departmeilt 
covering  programs  subje(  t 
Uniform  Relocation  Ass' 
Property  Acquisition  Po! 
1970  (URA),  as  amended 
Relocation  Act  Amendm 
(1987  Amendments),  to 
regulations  to  these  auth 
the  government-wide  U 
implementing  regulation 
24. 

EFFECTIVE  DATE:  July  6,  1 
FOR  FURTHER  INFORMATIO^ 
HutH.ker,  Director,  or  .\\v 
Deputy  Director,  Reiocat 
Estate  Division,  room  71 
of  Hou.sing  and  Urban 
4.'>1  Seventh  Street,  SW 
DC  20410.  Telephone  nu 
708-03.36.  Hearing-  or  s 
persons  may  call  the  TDI 
(202)  708-2565.  (These  a 
numbers.) 


revises  a 

's  regulations 

to  the 

tance  and  Real 
cies  Act  of 
bv  the  Uniform 
ntsof  1987 

form  these 
rities  and  to 

,  at  49  CFR  part 


<94. 
CONTACT:  H.). 
Geffner. 
ion  and  Real 
4,  Department 
elopment, 
Washington, 
r.ber  (202) 

-impaired 
number — 
e  not  foil-free 


Dti 


p?ech- 


SUPPLEMENTARY  tNFORMAT  ION 

Paperwork  Reduction  A(  I  Statement 

The  information  coilec  ion 
requirements  contained  i  i  this  rule  have 
been  approved  by  the  Of  ice  of 
Management  and  Budget  10MB)  under 
the  Paperv^ork  Reduction  Act  of  1980 
and  have  been  assigned  QMB  Control 
Number  2.=')06-0121. 


I.  Statutory  and  Regul 

The  Uniform  Relot:ati 
Amendments  of  1987  (Ti 
100-17.  April  2, 1987)11 
Amendments)  amended 
Relocation  Assistance  an 
Acquisition  Policies  Act 

Principal  among  the  1 
Amendments  is  an  expa 
of  the  term  "displaced 
include  any  person  who 
moved  his  personal  prop* 
Hire<;t  result  of  rehabililni 


at^ry  Background 

oh  Act 
le  IV.  Pub.  L. 
187 

the  Uniform 
Real  Properly 
1970  (URA)! 


>f 

gs7 

nded 


pe  rson 


definition 
to 

as  moved  or 
rfy  "as  a 
on  or 


demolition"  or  privately  undertaken 
acquisition. 

Under  the  revised  definition,  an 
"unlawful  occupant"  or  a  person 
occupying  a  displacement  dwelling  "for 
the  purpose  of  obtaining  assistance.  '  or 
a  short-term  renter  who  begins 
occupancy  of  the  property  with 
knowledge  of  its  acquisition  for  a 
project  that  involves  displacement,  is 
not  a  "displaced  person."  (Section  402, 
1987  Amendments.) 

In  section  402(e)  of  the  1987 
Amendments,  the  term  "comparable 
replacement  dwelling"  is  defined,  in 
part,  as  a  dwelling  that  is  adequate, 
decent,  safe,  and  sanitary,  functionally 
equivalent  and  generally  in  as  desirable 
a  location  as  the  location  of  the 
displaced  person's  dwelling.  Also  added 
by  section  402(e)  is  a  definition  of  the 
term  "displacing  agency ',  which  means 
"any  Federal  agency  carrying  out  a 
program  or  project,  and  any  State,  State 
agency,  or  person  carrying  out  a 
program  or  project  with  Federal 
financial  assistance,  which  causes  a 
person  to  be  a  displaced  person." 

Section  405  of  the  1987  Amendments 
added  a  new  paragraph  4  to  section 
202(a)  of  the  URA  to  provide  a 
maximum  reestablishment  payment  of 
510,000  for  a  displaced  farm,  nonprofit 
organization,  or  small  business.  Section 
202(c)  of  the  URA  also  was  amended  to 
change  the  range  of  the  fixed  payment 
that  is  available  as  an  alternative  to  a 
payment  for  actual  reasonable  moving 
and  related  expenses.  The  new  fixed 
payment  ranges  from  $1,000  to  520,000. 
The  former  payment  ranged  from  $2,500 
to  $10,000. 

Section  406  of  the  1987  Amendments 
amended  section  203(a)  of  the  UR.^  to 
increase  the  maximum  payment  under 
.section  203  from  $15,000  to  $22,500 
with  respect  to  replacement  housing  for 
a  homeowner,  and  under  section  204. 
amended  by  section  407  of  the  1987 
Amendment.s,  the  maximum  payment 
was  increased  to  $5,250  for  a  renter. 
However,  when  such  amounts  are  not 
sufficient  to  provide  a  comparable 
replacement  dwelling  as  required  by 
section  205(c)(3),  agencies  must  provide 
additional  or  alternative  assistance  to 
the  displaced  person.  Such  additional  or 
alternative  assistance  is  authorized 
under  section  206  (amended  by  section 
409  of  the  1987  Amendments). 

.Section  412  of  the  Amendments 
authorized  the  lead  agency  (Department 
of  Transportation  (DOT))  to  issue,  with 
the  active  participation  of  HUD  and 
other  Federal  agencies,  regulations  to 
implement  the  URA.  On  March  2, 1989. 
DOT  issued  a  government-wide  final 
rule  (see  54  FR  8912)  to  follow  an 
interim  rule  issued  by  that  agencv  on 


December  17, 1987  (see  52  FR  47994). 
On  February  19, 1988  (53  FR  4964), 
HUD  published  an  interim  rule  advising 
that  it  would  make  effective  as  of  April 
2, 1989  "all  the  rule  changes  necessary 
to  implement  amendments"  to  the  URA. 
(Section  418  of  the  1987  Amendments 
mandated  that  the  amendments  take 
"effect  no  later  than  April  2. 1989.) 

II.  Public  Comment  on  Interim  HUD 
Rule 

HUD  received  only  one  comment  in 
response  to  the  interim  rule.  The 
comment  concerned  the  fact  that  HUD 
did  not  join  with  DOT  and  certain  other 
Federal  agencies  in  the  December  17. 
1987  DOT  interim  final  rule  that 
implemented  several  of  the  1987 
Amendments.  The  commenter  thought 
that  HUD's  delay  would  result  in  lower 
replacement  housing  payments  for 
displaced  persons. 

The  DOT  interim  rule  did  not  increast- 
the  amount  of  replacement  housing 
assistance  to  be  provided  to  a  person 
displaced  from  a  dwelling.  The  UR-A 
"common  rule"  jointly  published  in  the 
Federal  Register  (51  FR  7000)  by  HUD 
and  16  other  Federal  agencies  on 
February  27, 1986,  set  forth  an  open- 
ended  "make  whole"  standard  as  the 
basis  for  determining  the  amount  of 
replacement  housing  assistance  to  be 
provided  to  displaced  persons. 

Under  the  "make  whi^ie  '  approach, 
the  displacing  agency  must  provide 
assistance  sufficient  to  enable  the 
displaced  person  to  purchase  or  rent  (for 
a  42-month  period)  a  comparable 
replacement  dwelling,  irrespective  of 
the  payment  limits  under  section  203 
(raised  to  $22,500  from  $15,000)  or 
section  204  (raised  to  $5,250  from 
$4,000)  of  the  URA. 

Given  the  open-ended  "make  whole  ' 
approach  to  providing  replacement 
housing  assistance  under  the  "common 
rule"  and  subsequent  DOT  interim  and 
final  rules,  the  sole  impact  of  the  DOT 
interim  rule  on  the  provision  of 
replacement  housing  assistance  was  the 
reduction  of  rental  assistance  payments 
by  12.5  percent  (caused  by  reducing  the 
period  of  assistance  from  48  to  42 
months). 

Section  407  of  the  1987  Amendments 
requires  that  UR.^  rental  assistance 
payments  to  lower  income  persons 
"take  into  account  such  persons 
income."  This  change,  implemented  in 
the  DOT  final  rule  (but  not  in  the  DOT 
interim  rule)  substantially  increased  the 
amount  of  replacement  housing 
assistance  to  very  low-income  persons. 
During  the  period  between 
implementation  of  the  DOT  interim  and 
final  rule,  URA  replacement  housing 
payments  to  tenants  were  higher  under 
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the  now  removed  HUD  URA  rule  at  24 
CFR  part  42  than  under  the  DOT  interim 
rule. 


III.  Public  Comment  on  Proposed 
Section  8  Project-Based  Certificate 
Program  Rule 

On  February  24. 1993.  HUD  published 
proposed  relocation  requirements  (58 
PR  11319)  for  the  Section  8  Project- 
Based  Certificate  Program  (PBC).  The 
requirements  were  published  with  a 
proposed  rule  to  conform  Section  8 
tenant-based  rental  certificate  and  rental 
voucher  rules.  The  proposed  PBC 
relocation  policies  were  similar  to  those 
followed  in  other  HUD-assisted 
programs.  Three  comments  were 
received.    ' 

The  first  comment  addressed  the 
current  PBC  requirement  that  prohibits 
the  displacement  of  any  residential 
tenant  of  a  unit  to  be  assisted  under  the 
PBC  Program.  On  February  24,  1993, 
HUD  proposed  revising  this  policv  to 
conform  it  to  the  standard  applicable  to 
other  HUD-assisted  programs.  That 
standard  allows  displacement,  provided 
it  is  consistent  with  the  other  goals  and 
objectives  of  the  program,  and  property 
owners  take  all  reasonable  steps  to 
minimize  it.  One  commenter  opposed 
this  proposal,  stating  that  the  current 
regulation  works  well  to  prevent 
displacement  and,  in  extreme  cases,  can 
be  waived. 

HUD  believes  that  the  current  PBC 
displacement  prohibition  eliminates 
many  projects  where  the  failure  to  carry 
out  timely  rehabilitation  leads  to 
property  deterioration  that  ultimatelv 
increases  displacement — displacement 
without  assistance  to  those  forced  to 
relocate.  Under  the  proposed  rule, 
persons  displaced  by  rehabilitation  for 
an  assisted  project  would  receive 
relocation  assistance  at  URA  levels, 
obtaining  standard  housing  at  a  cost  that 
is  usually  lower  than  what  thev  had 
been  paying  for  substandard  housing. 
Accordingly,  HUD  did  not  adopt  the 
comment,  and  the  final  rule  reflects  the 
"minimize  displacement"  standard  that 
is  followed  in  other  HUD  programs  and 
described  in  the  proposed  rule.  Also,  it 
is  noted  that  a  public  housing  agency  or 
Indian  housing  authority  (HA)  could  opt 
to  provide  a  unit  selection  preference 
for  units  where  the  rehabilitation  will 
not  result  in  the  displacement  otn 
family. 

The  second  comment  addressed  PBC 
rt;location  policy  regarding  "partially- 
assi.sted  buildings."  The  term  "partially- 
assisted"  is  used  to  describe  a  building 
in  which  some,  but  not  all.  of  the  units 
will  be  "assisted"  with  a  project-based 
subsidy  upon  completion  of  the 
rehabilitation.  Under  the  current  PBC 


policy,  only  the  occupants  of  units  to  be 
assisted  under  the  section  8  HAP 
contract  are  protected  by  the  URA.  HUD 
proposed  revising  this  policy  to  conform 
it  to  policy  in  other  HUD-assisted 
rehabilitation  programs  where  the 
tenants  in  all  rehabilitated  units  in  the 
building  are  protected,  whether  or  not 
the  units  they  occupy  will  receive  a  PBC 
subsidy. 

One  commenter  opposed  the 
application  of  URA  protections  to 
occupants  of  non-assisted  units  in  a 
partially-assisted  building.  The 
commenter  was  concerned  about  the 
cost  and  indicated  that  the  policy  would 
subsidize  discrimination  because 
families  who  don't  want  to  live  with 
assisted  families  would  "grab  a  pot  of 
money  and  move."  This  observation 
reflects  a  misunderstanding  of  the 
proposed  rule.  A  tenant  who  is  offered 
the  opportunity  to  occupy  the  property 
upon  completion  of  the  rehabilitation 
under  reasonable  terms  and  conditions 
is  not  entitled  to  relocation  assistance  if 
he  or  she  elects  to  relocate.  Given  the 
limited  amount  of  rehabilitation  (and 
relocation)  that  can  be  supported  with 
PBC  subsidies,  HUD  does  not  anticipate 
significant  displacement  under  the  PBC 
program  and,  therefore,  does  not  expect 
significant  relocation  costs  under  the 
program.  More  importantly,  those  costs 
which  do  occur  as  a  result  of  a  project 
should  not  be  borne  by  the  tenant. 
Accordingly,  HUD  did  not  adopt  this 
comment. 

The  third  commenter  asked  that 
§  882.712(g)(3),  which  allows  an  HA  to 
request  HUD's  determination  as  to 
whether  a  displacement  is  or  would  be 
covered  by  the  regulations,  should 
include  a  requirement  for  a  30-day 
response  time  by  HUD.  HLTD  will 
endeavor  to  respond  to  all  H.\  requests 
as  quickly  as  practicable  and  certainly 
within  30  days  after  all  relevant 
information  is  received.  A  regulator)' 
requirement  for  a  30-day  HUD  response 
time  would  not  be  meaningful,  however, 
because  HUD's  failure  to  respond  within 
that  period  rould  not  serve  as  a  basis  for 
the  HA  to  conclude  that  the  person  was 
not  eligible  for  relocation  assistance. 

The  final  nile  is  similar  to  the 
proposed  rule.  As  with  other  HUD- 
assisted  programs,  in-place  tenants,  who 
will  not  be  displaced  from  the  building/ 
complex,  must  be  provided  a  written 
notice,  which  offers  the  opportunity  to 
lease  a  unit  in  the  building/complex 
under  reasonable  terms  and  conditions 
after  the  rehabilitation  has  been 
completed.  As  described  in 
§882.712(g)(l)(iii)(A),  such  reasonable 
terms  and  conditions  include  a  post- 
rehabilitation  rent  that  does  not  exceed 
the  greater  of:  (1)  The  rent  charged  prior 


to  the  agreement,  or  (2)  an  affordable 
rent  based  on  the  tenant's  income. 

Such  reasonable  terms  and  conditions 
also  include  reimbursement  for 
reasonable  out-of-pocket  expenses 
incurred  by  an  in-place  tenant  who  is 
required  to  relocate  temporarily  or  to 
move  permanently  to  another  unit  in  the 
building/complex  so  the  rehabilitation 
can  be  carried  out.  If  these  conditions 
are  not  met  and  the  in-place  tenant 
moves  permanently  from  the  building/ 
complex,  the  tenant  will  be  considered 
to  have  been  displaced  by  the  project 
and  to  be  entitled  to  relocation 
assistance  at  URA  levels. 

IV.  This  Final  Rule 

This  rule  is  being  issued  to  conform 
existing  HUT)  program  regulations  to  the 
DOT  final  rule  at  49  CFR  part  24.  This 
rule  does  not  reissue  the  DOT  rule,  but, 
for  the  benefit  of  HUD  program  users, 
adds  definitions  or  descriptions  that  are 
peculiar  to  HUD's  programs.  Also,  the 
rule  does  not  change  any  of  the 
environmental  program'requirements  or 
the  compliance  requirements  of  24  CFR 
parts  50  and  58.  Users  are  urged  to 
consult  the  DOT  final  rule  (49  CFR  part 
24)  for  a  more  detailed  de.scription  of. 
and  guidance  for.  all  matters  relating  to 
displacement  covered  bv  the  URA. 
As  indicated  in  the  interim  rule 
published  by  this  agency  on  February 
19,  1988,  and  now  adopted  by  this  rule, 
parts  42  and  43  have  been  removed, 
except  that  §  42.1  (the  only  section  in  24 
CFR  part  42)  remains  as  a  guide-post  to 
readers.  It  advi.ses  readers  to  consult  the 
DOT  rule  at  49  CFR  part  24  for  the 
regulations  implementing  the  URA  and 
the  1987  Amendments. 

Certain  terms,  although  treated  in  the 
DOT  rule,  are  nonetheless  defined, 
where  appropriate,  in  the  several  parts 
of  this  rule.  See,  for  example,  the 
definitions  contained  in  this  rule  for  thie 
terms  "displaced  person"  and 
"initiation  of  negotiations."  (These 
terms  are  defined  in  the  DOT  rule  at  49 
CFR  24.2(g)  and  49  CFR  24.2(k). 
respectively.)  The  terms  "displr-r.-d 
person"  and  "initiation  of  negotiations" 
are  defined  in  this  rule  in  order  to  cover 
circumstances  unique  to  HUD's 
programs. 

Economic  Disploccment.  Temporary- 
Relocation  and  Moves  Within  Project 

In  some  areas,  HUD  program 
regulations  refiect  policv  determinations 
which  go  beyond  the  let'ter  of  the  URA. 
The  UR.\  and  the  regulations  at  49  CFR 
part  24  do  not  directly  create  eligibility 
for  relocation  assistance  (as  a  "displaced 
person")  for  a  tenant-occupant  who  is 
permitted  to  remain  in  the  property  but 
mov  es  from  the  property  because  he  or 
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At  the  time  of  publication  of  the 
interim  rule,  a  finding  of  no  significant 
impact  with  respect  to  the  environment 
was  made  in  accordance  with  HUD 
regulations  in  24  CFR  part  50  that 
implement  section  102(2)(C)of  the 
National  Environmental  Policv  .Act  of 
1 W9  (42  U.S.C.  43.32).  The  proposed 
niie  is  adopted  by  this  final  rule  without 
significant  change.  Accordingly,  the 
initial  finding  of  no  significant  isnpact 
remains  applicable,  and  is  available  for 
public  inspection  between  7:30  a.m.  and 
5:30  p.m.  weekdays  in  the  office  of  the 
Rules  Docket  Clerk  at  the  above  address. 

Regulatory  Flexibility  Act 

In  accordance  with  5  U.S.C.  605(b) 
(the  Regulatory  Flexibility  Act),  the 
undersigned  hereby  certifies  that  this 
rule  does  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  rule 
revises  existing  regulations  to  comport 
with  recent  legislation  that  treats 
individuals  and  businesses  more 
favorably. 

Executive  Order  12606,  The  Familv 

The  General  Counsel,  as  the 
Designated  Official  under  Executive 
Order  12606.  The  Family,  has 
determined  that  this  rule  does  not  have 
potential  for  significant  impad  on 
family  formation,  maintenance,  and 
general  well-being,  and,  thus,  is  not 
subject  to  review  under  the  Order.  The 
nile  ensures  that  families  that  are 
affected  by  displacement  activity 
receive  adequate  assistance  with  rt-'^pec.t 
to  their  relocation. 

Executive  Order  12612,  Federalism 

The  Gennral  Counsel,  as  the 
Designated  Official  under  section  6(a)  of 
Executive  Order  12612,  Federalism,  has 
determined  that  the  policies  contained 
in  this  rule  will  not  have  substantial, 
direct  effects  on  States,  on  ilnrir  political 
subdivisions,  or  on  their  reiaiion.ship 
with  the  Federal  government,  or  on  the 
distribution  of  power  and 
responsibilities  between  them  and  other 
levels  of  government.  The  nile"s  major 
effects  are  on  individuals  and 
businesses.  States  or  their  political 
subdivisions  are  affected  by  this  rule 
only  to  the  extent  that  they  act  as 
grantees  of  Federal  funds,  disbursing 
these  funds  to  the  ultimate  recipients- 
businesses  and  individual.s. 

This  rule  was  listed  as  Item  1535  in 
Ihe  Departments  Semiannual  Agenda  of 
Regulations  published  on  April  25,  1994 
(59  FR  20424,  20436)  pursuant  to 


Executive  Order  12866  and  the 
Regulatory  Flexibility  Act. 

The  Catalog  of  Federal  Domestic 
Assistance  program  numbers  are  14  1.'14. 
14  146.  14  156.  14.219. 14.221, 14.225.  ami 

14.227. 
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List  of  Subjects 

24  CFR  Part  42 

Administrative  practice  and 
pro<;edure.  Grant  programs.  Loan 
programs.  Manufactured  homes,  Real 
property  acquisition.  Relocation 
a.ssi.stance.  Reporting  and  re<;ordkf-eping 
requirements. 

24  CFR  Part  215 

Grant  program.s — housing  and 
community  development.  Rent 
subsidies,  Reporting  and  recordkeeping 
requirements. 

24  CFR  Part  221 

Low  and  moderate  income  housing. 
Mortgage  insurance,  Reporting  and 
recordkeeping  requirements. 

24  CFR  Part  236 

Grant  programs — housing  and 
community  development,  Low  and 
moderate  income  housing.  Mortgage 
insurance.  Rent  subsidies.  Reporting 
and  recordkeeping  requirements. 

24  CFR  Part  510 

Lead  poisoning.  Loan  programs — 
housing  and  co.mmunity  develop:iient. 
Relocation  assistance.  Reporting  and 
rec:ordkeeping  requirements.  Soc;ial 
security.  Urban  renewal. 

24  CFR  Part  850 

Grant  programs — housing  and 
community  de\'elopment,  Low  and 
moderate  income  housing.  Reporting 
and  ref  ordkeeping  requirements. 

24  CFR  Part  880 

Grant  programs — housing  and 
community  development.  Rent 
subsidies.  Reporting  and  recordkeeping 
requirements. 

24  CFR  Part  881 

Grant  programs — housing  and 
community  development.  Rent 
subsidies,  Reporting  and  recordkeeping 
requirements. 

24  CFR  Part  882 

Grant  programs— -housing  and 
community  development.  Homeless, 
Lead  poisoning.  Manufactured  homes. 
Rent  subsidies.  Reporting  and 
recordkeeping  requirements. 

24  CFR  Part  883 

Grant  program.s — housing  and 
community  de\elopment.  Rent 


subsidies.  Reporting  and  recordkeeping 
requirements. 

24  CFR  Part  864 


Grant  programs— housing  and 
community  development.  Rent 
subsidies.  Reporting  and  recordkeeping 
requirements.  Rural  areas. 

24  CFR  Part  900 

Grant  programs— housing  and 
community  development,  Rent 
subsidies. 

24  CFR  Part  941 

Grant  programs— housing  and 
community  development,  Loan 
programs— housing  and  community 
development,  Public  housing. 

For  the  reasons  set  out  in  the 
preamble,  the  Department  amends  24 
CFR  parts  42,  215,  221.  236,  510.  850, 
880,  881,  882.  883.  884.  900, and  941, 
as  follows: 

1-2.  24  CFR  part  42  is  revised  to  read 
as  follows: 

PART  42— DISPLACEMENT, 
RELOCATION  ASSISTANCE,  AND 
REAL  PROPERTY  ACQUISITION  FOR 
HUD  AND  HUD-ASSISTED  PROGRAMS 

Authority:  42  U.S.C.  3535(d)  and  4601. 
§42.1    Applicable  rules. 

HUD-assisted  programs  and  projects 
are  subject  to  the  Uniform  Relocation 
Assistance  and  Real  Property 
Acquisition  Policies  Act  of  1970  (Pub  L 
91-646,  84  Stat.  1894.  42  U.S.C.  4601). 
as  amended  (URA)  (42  U.S.C.  4601  note) 
and  implementing  regulations  issued  by 
the  Department  of  Transportation  at  49 
CFR  part  24.  Applicable  program 
regulations  contain  additional 
relocation  provisions. 

PART  215-RENT  SUPPLEMENT 
PAYMENTS 

3.  The  authority  citation  for  part  215 
continues  to  read  as  follows: 

Authority:  12  U.S  C.  1701s:  42  U.S  C 
3.535(d). 

4.  A  new  §  215.80  is  added  to  read  as 

follows: 

§  215.80    Displacement,  relocation,  and 
acquisition. 

(a)  Minimizing  displacement. 
Consistent  with  the  other  goals  and 
objectives  of  this  part.  Owners  shall 
assure  that  they  have  taken  all 
reasonable  steps  to  minimize  the 
displacement  of  persons  (households, 
businesses,  nonprofit  organizations,  and 
farms)  as  a  result  of  a  project  assisted 
under  this  part. 

(b)  Temporary  relocation.  The 
following  policies  cover  residential 


tenants  who  will  not  be  required  to 
move  permanently  but  who  must 
relocate  temporarily  to  permit 
rehabilitation  or  other  work  for  a 
project.  Such  tenants  must  be  provided: 

(1)  Reimbursement  for  all  reasonable 
out-of-pocket  expenses  incurred  in 
connection  with  the  temporary 
relocation,  including  the  cost  of  moving 
to  and  from  the  temporarily  occupied 
housing,  any  increase  in  monthly  rent/ 
utility  costs,  and  incidental  expenses. 

(2)  Appropriate  advisory  services, 
including  reasonable  advance  written 
notice  of: 

(i)  The  date  and  approximate  duration 
of  the  temporary  relocation; 

(ii)  The  location  of  the  suitable, 
decent,  safe,  and  sanitary  dwelling  to  be 
made  available  for  the  temporary 
period; 

(iii)  The  terms  and  conditions  under 
which  the  tenant  may  lease  and  occupy 
a  suitable,  decent,  safe,  and  sanitary 
dwelling  in  the  building/complex  ' 
following  completion  of  the 
rehabilitation;  and 

(iv)  The  provisions  of  paragraph  (b)(1) 
of  this  section. 

(c)  Relocation  assistance  for  displaced 
persons.  A  displaced  person  (defined  in 
paragraph  (g)  of  this  section)  must  be 
provided  relocation  assistance  at  the 
levels  described  in,  and  in  accordance 
with  the  requirements  of,  the  Uniform 
Relocation  Assistance  and  Real  Property 
Acquisition  Policies  Act  of  1970.  as 
amended  (URA)  (42  U.S.C.  4201-4655) 
and  implementing  regulations  at  49  CFR 
part  24.  A  "displaced  person"  shall  be 
advised  of  his  or  her  rights  under  the 
Fair  Housing  Act  (42  U.S.C.  3601-19). 
and.  if  the  representative  comparable 
replacement  dwelling  used  to  establish 
the  amount  of  the  replacement  housing 
payment  to  be  provided  to  a  minority 
person  is  located  in  an  area  of  minority 
concentration,  such  persons  also  shall 
be  given,  if  possible,  referrals  to 
comparable  and  suitable,  decent,  safe 
and  sanitar>'  replacement  dwellings  not 
located  in  such  areas. 

(d)  Real  property  acquisition 
requirements.  The  acquisition  of  real 
property  for  a  project  is  subject  to  the 
URA  and  the  requirements  described  in 
49  CFR  part  24.  subpart  B. 

(e)  Appeals.  A  person  who  disagrees 
with  the  OuTiers  determination 
concerning  whether  the  person  qualifies 
as  a  "displaced  person,"  or  with  the 
amount  of  relocation  assistance  for 
which  the  person  is  eligible,  may  file  a 
written  appeal  of  that  determination 
with  the  Owner.  A  person  who  is 
dissatisfied  with  the  Owner's 
determination  on  his  or  her  appeal  may 
submit  a  written  request  for  review  of 


that  determination  to  the  HUD  Field 
Office. 

(fl  Responsibility  of  Owner  (1)  The 
Owner  shall  certify  (i.e.,  provide 
assurance  of  compliance  as  required  by 
49  CFR  part  24)  that  the  Owner  will 
comply  with  the  URA,  the  regulations  at 
49  CFR  part  24.  and  the  requirements  of 
this  section.  The  Owner  shall  ensure 
such  compliance  notwithstanding  any 
third  party's  contractual  obligation  to 
the  Owner  to  comply  with  these 
provisions. 

(2)  The  cost  of  required  relocation 
assistance  is  an  eligible  project  cost  in 
the  same  manner  and  to  the  same  extent 
as  other  project  costs.  The  cost  of 
relocation  assistance  also  may  be  paid 
from  funds  available  from  other  sources. 

(3)  The  Owner  shall  maintain  records 
in  sufficient  detail  to  demonstrate 
compliance  with  these  provisions.  The 
Owner  shall  maintain  data  on  the  race, 
ethnic,  gender,  and  disability  status  of 
displaced  persons. 

(g)  Definition  of  displaced  person.  (1) 
For  purposes  of  this  section,  the  term 
"displaced  person"  means  any  person 
(household,  business,  nonprofit 
organization,  or  farm)  that  moves  from 
real  property,  or  moves  personal 
property  from  real  property, 
permanently,  as  a  direct  result  of 
acquisition,  rehabilitation,  or 
demolition  for  a  project  assisted  under 
this  part.  The  term  "displaced  person" 
includes,  but  may  not  be  limited  to: 

(i)  A  tenant-occupant  of  a  dwelling 
unit  who  moves  from  the  building/ 
complex,  permanently,  after  the 
Owner's  execution  of  the  agreement 
covering  the  rehabilitation,  demolition 
or  acquisition,  if  the  move  occurs  before 
the  tenant  is  provided  written  notice 
offering  him  or  her  the  opportunity  to 
lease  and  occupy  a  suitable,  decent, 
safe,  and  sanitary  dwelling  in  the  same 
building/complex,  under  reasonable 
terms  and  conditions,  upon  completion 
of  the  project.  Such  reasonable  terms 
and  conditions  include  a  monthly  rent 
and  estimated  average  monthly  utility 
costs  that  do  not  exceed  the  amount 
approved  by  HUD; 

(ii)  A  tenant-occupant  of  a  dwelling 
who  is  required  to  relocate  temporarily, 
but  does  not  return  to  the  building/ 
complex,  if  either: 

(A)  The  tenant  is  not  offered  payment 
for  all  reasonable  out-of-pocket 
expenses  incurred  in  connection  with 
the  temporar>'  relocation,  including  the 
cost  of  moving  to  and  from  the 
temporarily  occupied  unit,  any 
increased  housing  costs  and  incidental 
expenses:  or 

(B)  Other  conditions  of  the  temporary 
relocation  are  not  reasonable:  or 
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Owner's  execution  of  the  agreement 
covering  the  rehabilitntion.  demoiitiop, 
or  acquisition. 

(Approved  by  Office  of  Mann^erncnt  and 
Biidgs-t  un'lcr  OMB  fTontro!  .Nt!n7b<;r  i'.SGh- 
-0121) 

PART  221— LOW  COST  AND  MODERATE 
INCOME  MORTGAOE  INS'JHANCE 

5.  The  aufharity  citation  for  part  221 
continues  to  read  as  ftillows: 

Authoritv:  12  I' S.C.  17)Sbsnt!  1715/);  4J 
IJ..S.C:.  353.^(d];  SPC.  ::21.544(-<)(j)  is  af.w 
issued  iir.der  12  L'  S.C  1707(i). 

B.  A  new  §  221.795  is  added  to  read 
as  follows: 

§  221 .795    Displacement— b€.low  market 
interest  rate  mortgages. 

(a)  Minimizing  dif-placenvnt. 
Consistent  with  the  c'her  goals  and 
objectives  of  this  part.  Owners  shall 
assure  that  they  have  f  jken  all 
rer:.sonab!e  steps  to  minimize  the 
displacement  of  per.sonr-  (households, 
businesses,  nonprofit  organizations,  and 
farms)  as  a  result  of  a  project  assisted 
under  this  p.'.rt. 

(b)  Temporary-  relocation.  The 
following  policies  ccver  residential 
teiKiiUs  who  will  not  be  required  to 
move  permanently  but  who  inust 
relocate  temporarily  to  permit 
rehabilitation  or  other  work  for  the 
project.  Such  ♦enants  msisl  be  provided: 

(!)  Reimbursement  for  ail  reasonable 
out-of-pocket  expenses  incurred  in 
connection  with  the  temporary 
relocation,  including  the  cost  of  moviiig 
to  and  from  the  temporarily  occupied 
housing,  any  increase  in  monthly  rent/ 
utility  costs  and  any  incidental 
expen.se.s. 

(2)  Appropriate  advisory  services, 
including  rea.socible  advance  written 
notice  of: 

(ij  The  date  and  approxinate  duration 
of  the  temporary  relocation; 

(ii)  The  location  of  the  suitable, 
decent,  safe,  and  sanitary  dwelling  to  be 
made  available  for  the  temporary 
period; 

(iii)  The  terms  and  conditions  under 
which  the  tenant  may  lease  and  occupy 
a  suitable,  decent,  safe,  and  sanitary 
dwelling  in  the  building/complex 
following  completion  of  the 
rehabilitation;  and 

(iv)  The  provisions  of  paragraph  (b)(1) 
of  this  section. 

(c)  Relocation  aitsif.tance  for  displaced 
parsons.  A  "displaced  person"  (dotlned 
in  paragraph  (g)  of  this  section)  mu<;t  be 
provided  relocation  assistance  at  the 
levels  described  in,  and  in  accordance 
with  the  requirements  of.  the  Unifonn 
Relocation  Assistance  and  Real  Propertv 
Acquisition  Policies  Act  of  1970.  as 
amended  (URA)  (42  U.S.C.  4201-46.S.=i) 


and  implementing  regulations  a!  49  CFR 
part  24.  A  "displaced  person"  shall  he 
adviwd  of  his  or  her  ri;^hts  under  the 
Fair  Hoii.sing  Act  ['iZ  U.S.C.  3601-19). 
and,  if  the  representative  com.parable 
replacement  dwelling  used  to  establish 
the  an;ounf  of  the  replacement  housing 
I'avnient  to  be  provided  to  a  minority 
person  is  located  in  an  area  of  minority 
concuntration.  such  person  also  shall  be 
given,  if  possible,  referrals  to 
comparable  and  suitable,  decent,  safe 
and  sanitary  replacement  dwellings  not 
located  in  such  areas. 

(d)  Real  property  acquisition 
requirements.  The  acquisition  of  real 
property  for  a  project  is  subject  to  the 
l)R.\  and  the  requirements  described  in 
49  CFR  part  24.  subpart  U. 

(e)  Appeals.  A  person  who  disagrees 
with  the  Owner's  determination 
concerning  whether  the  person  qualifies 
as  a  "displaced  person,"  or  with  the 
amount  of  relocation  assistance  for 
which  the  person  is  eligible,  may  f.ie  a 
written  appeafof that  determination 
with  the  Owner.  A  person  who  is 
di.ssatisfied  with  the  Owner's 
determination  on  his  or  her  appeal  .may 
sub.mit  a  written  request  for  review  of 
that  determination  to  the  HUD  Field 
Office. 

(f)  Responsibility  of  Owner.  (1)  The 
Owner  shall  certify  (i.e.,  provide 
assurance  of  com.plisnce  as  required  bv 
49  CFR  part  24)  that  the  Owner  will 
comply  with  the  URA.  tlie  regulations  al 
49  CFR  part  24.  and  the  requirements  of 
this  section.  The  O'^mer  shall  ensure 
such  compliance  notwithstanding  anv 
third  party's  contractual  obligation  lo 
the  Owner  to  comply  with  these 
provisions. 

(2)  The  cost  of  required  relocation 
assistance  is  an  eligible  project  cost  in 
the  seme  manner  and  to  the  same  extent 
as  other  project  costs.  Such  costs  also 
may  be  paid  with  funds  available  from 
other  sources. 

(.3)  The  Owner  shall  maintain  record.-- 
in  sufficient  detail  to  demonstrate 
compliance  with  these  provisions.  The 
Owner  shall  maintain  data  on  the  race, 
ethnic,  gender,  and  disability  status  of 
displaced  persons. 

(g)  Definition  of  displaced  person.  (1) 
For  purposes  of  this  section,  the  term 
displaced  person  means  a  person 
(household,  business,  nonprofit 
organization,  or  fami)  that  moves  from 
real  property,  or  moves  personal 
property  from  real  property, 
permanently,  as  a  direct  result  of 
acquisition,  rehabilitation,  or 
demolition  for  a  project  assisted  under 
this  part.  The  term  "displaced  person" 
includes,  but  may  not  be  limited  to: 

(i)  A  tenant-occupant  of  a  dwelliijg 
unit  who  moves  from  the  building' 


complex,  permanently,  after  the  Owner 
executes  the  agreement  covering  the 
rehabilitation,  demolition  or 
acquisition,  if  the  move  occurs  before 
the  tenant  is  provided  written  notice 
offering  him  or  her  the  opportunity  to 
lease  and  occupy  a  suitable,  decent, 
safe,  and  sanitary  dwelling  in  the  same 
building/complex,  under  reasonable 
terms  and  conditions,  upon  completion 
of  the  project.  Such  reasonable  terms 
and  conditions  include  a  monthly  rent 
and  estimated  average  monthly  utility 
co-sts  that  do  not  exceed  the  arnount 
approved  by  HUD; 

(ii)  A  tenant-oa:upant  of  a  dwelling 
who  is  required  to  relocate  temporarily, 
but  does  not  return  to  the  building/ 
complex,  if  either: 

(A)  The  tenant  is  not  offered  pavment 
for  ai!  reasonable  out-of-pocket 
expenses  incurred  in  connection  with 
the  temporary  relocation,  including  the 
cost  of  moving  to  and  from  the 
temporarily  occupied  unit,  any 
increased  housing  costs  and  incidental 
expenses;  or 

(B)  Other  conditions  of  the  temporary 
relocation  are  not  reasonable;  or 

(iii)  A  tenant-occupant  of  a  dwelling 
who  moves  from  the  buiiding/complex, 
permanently,  after  he  or  she  has  been 
required  to  mo\  e  to  another  dwelling 
unit  in  the  same  building/complex  in 
order  to  carry  out  the  p.'-oject,  if  either: 

(A)  The  tenant  is  not  offered 
reimbursem.ent  for  all  reasonable  out-of- 
pocket  expenses  incurred  in  connection 
with  the  move:  or 

(B)  Other  conditions  of  the  move  are 
not  reasonable;  or 

(iv)  Any  person,  including  a  person 
who  moves  before  the  Owner's 
execution  of  the  agreement  covering  the 
rehabilitation,  demolition,  or 
acquisition,  if  the  Owner  or  HUD 
determines  that  the  displacement 
resulted  direcfiy  from  rehabilitation, 
demolition  or  acquisition  for  the 
assisted  project. 

(2)  Notwith.standing  the  provisions  of 
paragraph  (g)(1)  of  this  section,  a  person 
does  not  qualify-  as  a  "displaced  person" 
(and  is  not  eligible  for  relocation 
assistance  under  the  URA  or  this 
section),  if: 

(i)  The  person  h^<,  been  evicted  for 
serious  or  repeated  violation  of  the 
terms  and  conditions  of  the  lease  or 
occupancy  agreement,  violation  of 
applicable  Federal,  State  or  local  law,  or 
ou.f'T  good  cause,  and  HUD  dete.'-mines 
that  ;;'e  eviction  was  not  undertaken  for 
the  pi.rpose  of  evading  the  obligation  to 
provide  relocation  assistance; 

(ii)  The  person  moved  into  the 
property  after  (he  execution  of  the 
agreement  covering  the  rehabilitation, 
demolition  or  acquisition  and.  before 


signing  a  lease  and  commencing 
occupancy,  received  written  notice  of 
the  project,  its  possible  impact  on  the 
person  (e.g.,  the  person  may  be 
displaced,  temporarily  relocated  or 
suffer  a  rent  increase)  and  the  fact  that 
he  or  she  would  not  qualify  as  a 
"displaced  person"  (or  for  any 
assistance  provided  under  this  section) 
as  a  result  of  the  project; 

(iii)  The  person  is  ineligible  under  49 
CFR  24.2(g)(2);  or 

(iv)  HUD  determines  that  the  person 
was  not  displaced  as  a  direct  result  of 
acquisition,  rehabilitation,  or 
demolition  for  the  projed. 

(3)  The  Owner  may  ask  H\JD.  at  any 
time,  to  determine  whether  a 
displacement  is  or  would  be  covered  by 
this  section. 

(h)  Definition  of  initiation  of 
negotiations.  For  purposes  of 
determining  the  formula  for  computing 
the  replacement  housing  assistance  lo 
be  provided  to  a  residential  tenant 
displaced  as  a  direct  result  of  privately 
undertaken  rehabilitation,  demolition, 
or  acquisition  of  the  real  propertv,  the 
term  initiation  of  negotiations  means  the 
Owner's  execution  of  the  agreement 
covering  the  rehabilitation,  demolition, 
or  acquisition. 

(Approved  by  Office  of  .Management  ain) 
Bii(i-ci  under  OMB  C()nI:oI  Nun-.bpr  2.5(»i- 
0121) 

PART  236— MORTGAGE  INSURANCE 
AND  INTEREST  REDUCTION 
PAYMENTS  FOR  RENTAL  PROJECTS 

7.  The  authority  citation  for  part  236 
continues  to  read  as  follows; 

Authority:  12  U.S.C  1715b  and  1715z-l 

42  I^.S.C.  ;i5.3.5(d). 

8.  A  new  subpart  F  consisting  of 

S  236.1001  is  added,  to  read  as  follows: 

Subpart  F— Uniform  Relocation 
Assistance 

§236.1001    Displacemer>t,  relocation,  and 
acquisition. 

(a)  Minimizing  displacement. 
Consistent  with  the  other  goals  and 
objectives  of  this  part,  mortgagors  shall 
assure  that  they  have  taken  all 
reasonable  steps  to  minimize  the 
displacement  of  persons  (households, 
businesses,  nonprofit  organizations,  and 
farms)  as  a  result  of  a  project  assisted 
under  this  part. 

(b)  Temporary  relocation.  The 
following  policies  cover  residential 
tenants  who  will  not  be  required  to 
move  permanently  but  who  mu.st 
relocate  temporarily  to  permit 
rehabilitation  or  other  work  for  the 
assisted  project.  Such  tenants  must  be 
provided: 


(1)  Reimbursement  for  all  reasonable 
out-of-pocket  expenses  incurred  in 
connection  with  the  temporary- 
relocation,  including  the  cost  of  moving 
to  and  from  the  temporary  housing,  any 
increase  in  monthly  rent/utility  cost<;. 
and  any  incidental  expenses. 

(2)  Appropriate  advisory  services, 
including  reasonable  advance  written 
notice  of: 

(i)  The  date  and  approximate  duration 
of  the  temporary  relocation; 

(ii)  The  location  of  the  suitable, 
decent,  safe,  and  sanitary  dwelling  to  be 
made  available  for  the  temporary 
period: 

(iii)  The  terms  and  conditions  under 
which  the  tenant  may  lease  and  occupy 
a  suitable,  decent,  safe,  and  sanitar>- 
dwelling  in  the  buiiding/complex 
following  completion  of  the  repairs;  and 

(iv)  The  provisions  of  paragraph  (h)(1) 
of  this  section. 

(c)  Relocation  assistance  for  displaced 
persons.  A  "displaced  person"  (defined 
in  paragraph  (g)  of  this  section)  must  bi- 
provided  relocation  assistance  at  the 
levels  described  in,  and  in  accordante 
with  the  requirements  of,  the  Uniionn 
Relocation  Assistance  and  Real  Proj.»-rty 
Acquisition  Policies  Act  of  1970,  as 
amended  (URA)  (42  U.S.C.  4201-4fi5.'i) 
ajid  implementing  regulations  at  49  CFR 
part  24.  A  "displaced  person"  shall  be 
advised  oi  his  or  her  rights  under  the 
Fair  Housing  Act  (42  U.S.C.  3601-19). 
and,  if  the  representative  comparable 
replacement  dwelling  used  to  estabiisb 
the  amount  of  the  replacement  housing 
payment  to  be  provided  to  a  minority 
person  is  located  in  an  area  of  minority 
concentration,  such  person  also  shall  be 
given,  if  possible,  referrals  to 
comparable  and  suitable,  decenl.  .safe 
and  sanitary  replacement  dwelling's  no! 
located  in  such  areas. 

(d)  Real  property  acquisition 
requirements.  The  acquisition  of  rfal 
property  for  a  project  is  subjet^t  lo  the 
I'R.^  and  the  requirements  of  49  CFR 
part  24.  subpart  B. 

(e)  Appeals.  A  person  who  disagrees 
with  the  mortgagor's  determination 
concerning  whether  the  person  qualifies 
as  a  "displaced  person."  or  with  the 
amount  of  relocation  assistance  for 
which  the  person  is  eligible,  may  file  a 
written  appeal  of  that  deterrfiinaiion 
with  the  mortgagor.  A  person  who  is 
dissatisfied  with  the  mortgagor's 
determination  on  his  or  her  appeal  may 
submit  a  written  request  for  review  of 
the  determination  to  the  HUD  Field 
Office. 

(f)  Responsibility  of  mortgagor  (1) 
The  mortgagor  shall  certify  (i.e..  provide 
assurance  of  compliance  as  required  by 
49  CFR  part  24)  that  it  will  compiv  'vith 
the  URA.  the  regulations  at  49  CFR  part 
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24,  and  the  requirement! 
The  mortgagor  shall 
compliance  notwithstam  i 
party's  contractual  oblig 
mortgagor  to  comply  vvi 
provisions. 

(2)  The  cost  of  require! 
assistance  is  an  eligible 
the  same  manner  and  to 
as  other  project  costs.  Su 
also  be  paid  for  with  fun 
from  other  sources. 

(3)  The  mortgagor  sha 
records  in  sufficient 
demonstrate  compliance 
provisions  of  this  section 
mortgagor  shall  maintain 
race,  ethnic,  gender,  and 
status  of  displaced  persoi  i 

(g)  Definition  ofdis, 
For  purposes  of  this 
displaced  person  means 
(household,  business, 
organization,  or  farm)  the  t 
real  property,  or  moves 
property  from  real  propei  t 
permanently,  as  a  direct 
acquisition,  rehabilitatioi 
demolition  for  a  project 
this  part.  The  term  "dis 
includes,  but  may  not  be 

(i)  A  tenant-occupant  o 
unit  who  moves  from  the 
complex,  permanently,  a 
mortgagor  executes  the 
covering  the  rehabilitati 
or  acquisition,  if  the  mov 
the  tenant  is  provided  wr 
offering  him  or  her  the  o_ 
lease  and  occupy  a  suitab 
safe,  and  sanitary  dwelli 
building/complex,  unde 
terms  and  conditions,  u 
of  the  project.  Such 
and  conditions  include  a 
and  estimated  average  m 
costs  that  do  not  exceed  t 
approved  by  HUD; 

(ii)  A  tenant-occupant  ( 
who  is  required  to  relocat 
but  does  not  return  to  the 
complex,  if  either: 

(A)  The  tenant  is  not  o 
for  all  reasonable  out-of- 
expenses  incurred  in 
the  temporary-  relocation, 
cost  of  moving  to  and  fro 
temporarily  occupied  uni 
increased  housing  costs 
expenses;  or 

(B)  Other  conditions  of 
relocation  are  not 

(iii)  A  tenant-occupant 
who  moves  from  the  buil 
permanently  after  he  or  s 
required  to  move  to  anoth 
unit  in  the  same  building/ 
order  to  carry  out  the  groj 
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(A)  The  tenant  is  not  offered 
reimbursement  for  all  reasonable  out-of- 
pocket  expenses  incurred  in  connection 
with  the  move;  or 

(B)  Other  conditions  of  the  move  are 
not  reasonable;  or 

(iv)  Any  person,  including  a  person 
who  moves  before  the  mortgagor's 
execution  of  the  agreement  covering  the 
rehabilitation,  demolition,  or 
acquisition,  if  the  mortgagor  or  HUD 
determines  that  the  displacement 
resulted  directly  from  rehabilitation, 
demolition  or  acquisition  for  the 
assisted  project. 

(2)  Notwithstanding  the  provisions  of 
paragraph  (g)(1)  of  this  section,  a  person 
does  not  qu;!lify  as  a  "displaced  person" 
(and  is  not  ehgible  for  relocation 
assistance  under  the  UR.A  or  this 
section),  if: 

(i)  The  person  has  been  evicted  for 
serious  or  repeated  violation  of  the 
terms  and  conditions  of  the  lease  or 
occupancy  agreement,  violation  of 
applicable  Federal,  State  or  local  law,  or 
other  good  cause,  and  HUD  determines 
that  the  eviction  was  not  undertaken  for 
the  purpose  of  evading  the  obligation  to 
provide  relocation  assistance; 

(ii)  The  person  moved  into  the 
property  after  the  execution  of  the 
agreement  covering  the  rehabilitation, 
demolition  or  acquisition  and,  before 
signing  a  lease  or  commencing 
occupancy,  was  provided  written  notice 
of  the  project,  its  possible  impact  on  the 
person  (e.g.,  the  person  may  be 
displaced,  temporarily  relocated  or 
suffer  a  rent  increase)  and  the  fact  that 
the  person  would  not  qualify  as  a 
"displaced  person"  (or  for  anv 
assistance  provided  under  this  section) 
as  a  result  of  the  project; 

(iii)  The  person  is  ineligible  under  49 
CFR  24.2(g)(2);  or 

(iv)  HUD  determines  that  the  person 
was  not  displaced  as  a  direct  result  of 
acquisition,  rehabilitation,  or 
demolition  for  the  project; 

(3)  The  mortgagor  may  request,  at  any 
time.  HUD's  determination  of  whether  a 
displacement  is  or  would  be  covered  by 
this  section. 

(h)  Definition  of  initiation  of 
negotiations.  For  purposes  of 
determining  the  formula  for  computing 
the  replacement  housing  assistance  to 
be  provided  to  a  residential  tenant 
displaced  as  a  direct  result  of  privately 
undertaken  rehabilitation,  demolition  or 
acquisition  of  the  real  property,  the  term 
initiation  of  negotiations  means  the 
mortgagor's  execution  of  the  agreement 
covering  the  rehabilitation,  demolition 
or  acquisition. 

(Approved  by  Office  of  Management  and 
Budget  under  0MB  Control  ,'Vumber  2506- 
0121) 


PART  510— SECTION  312 
REHABILITATION  LOAN  PROGRAM 

9.  The  authority  citation  for  part  510 
is  revised  to  read  as  follows: 

Authority:  42  U.S.C.  1452b.  3535(d).  Sec. 
510.106  is  also  issued  under  42  U.S.C.  3543. 

10.  Section  510.52  is  revised  to  read 
as  follows: 

§510.52    Displacement  and  relocation. 

(a)  Minimizing  displacement. 
Consistent  with  the  other  goals  and 
objectives  of  this  part,  the  local 
processing  agency  must  assure  that  it 
has  taken  all  reasonable  steps  to 
minimize  the  displacement  of  persons 
(households,  businesses,  nonproHt 
organizations,  and  farms)  as  a  result  of 
a  project  assisted  under  this  part. 

(b)  Temporary  relocation.  The 
following  policies  cover  residential 
tenants  who  will  not  be  required  to 
move  permanently  but  who  must 

'  relocate  temporarily  for  the  project. 
Such  tenants  must  be  provided: 

(1)  Reimbursement  for  all  reasonable 
out-of-pocket  expenses  incurred  in 
connection  with  the  temporary 
relocation,  including  the  cost  of  moving 
to  and  from  the  temporary  housing,  any 
increase  in  monthly  rent/utility  costs 
and  any  incidental  costs. 

(2)  Appropriate  advisory  services, 
including  reasonable  advance  written 
notice  of: 

(i)  The  date  and  approximate  duration 
of  the  temporary  relocation: 

(ii)  The  location  of  the  suitable, 
decent,  safe,  and  sanitary  dwelling  to  be 
made  available  for  the  temporary 
period; 

(iii)  The  terms  and  conditions  under 
which  the  tenant  may  lease  and  occupy 
a  suitable,  decent,  safe,  and  sanitary 
dwelling  in  the  building/complex 
following  completion  of  the  repairs;  and 

(iv)  The  provisions  of  paragraph  (b)(1) 
of  this  section. 

(c)  Relocation  assistance  for  displaced 
persons.  A  "displaced  person"  (defined 
in  paragraph  (h)  of  this  section)  must  be 
provided  relocation  assistance  at  the 
levels  described  in,  and  in  accordance 
with  the  requirements  of,  the  Uniform 
Relocation  Assistance  and  Real  Property 
Acquisition  Policies  Act  of  1970,  as 
amended  (URA)  (42  U.S.C.  4601-4655). 
implementing  regulations  at  49  CFR  part 
24.  A  "displaced  person"  shall  be 
advised  of  his  or  her  rights  under  the 
Fair  Housing  Act  (42  U.S.C.  3601-19), 
and,  if  the  representative  comparable 
replacement  dwelling  used  to  establish 
the  amount  of  the  replacement  housing 
payment  to  be  provided  to  a  minority 
person  is  located  in  an  area  of  minority 
concentration,  such  person  also  shall  be 
given,  if  possible,  referrals  to 
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comparable  and  suitable,  decent,  safe 
and  sanitary  rt^placement  dwellings  not 
located  in  si'ch  areas. 

(d)  Real  property  acquisition 
requirements.  The  acquisition  of  real 
property  for  a  project  is  subject  to  the 
URA  and  the  requirements  de.scribed  in 
49  CFR  part  24.  subpart  B. 

(e)  Application  of  residential' 
nntidisplocement  and  relocation 
assistance  plan  requirements.  IfCDBG 
or  HOME  funds  are  used  to  pay  any  part 
of  the  cost  of  the  rehabilitation 
activHios.  as  defined  in  24  CFR 
570.202fb).  the  project  is  subject  to  the 
regulations  at  24  CFR  part  43. 

(f)  Appeals.  A  person  who  disagrees 
v\ith  the  local  processing  agency's 
determination  concerning  whether  the 
person  qualiiies  as  a  "displaced 
person,"  or  the  amount  of  relocation 
assistance  for  which  the  person  is  found 
to  be  elie'-ble.  may  file  a  written  appeal 
of  that  attermination  with  the  local 
processing  agency.  A  person  who  is 
dissatir.fied  with  the  local  processing 
agency's  determination  on  his  or  her 
appeal  may  submit  a  written  request  for 
review  of  that  detejinination  to  the  HUD 
Field  Office. 

(g)  Re.sponsibiiity  of  local  prnce.>.sing 
agency.  (1)  The  local  processing  agency 
shall  certify  that  it  will  comply  (i.e., 
provide  assurance  of  compliance  as 
required  by  49  CFR  part  24)  with  the 
URA.  the  regulations  at  49  CFR  part  24. 
and  the  requirements  of  this  section, 
and  shall  ensure  such  compliance 
notwithstanding  the  property  owner's 
contractual  obligation  to  the  local 
processing  agency  to  comply  with  these 
provisions. 

(2)  The  cost  of  required  relocation 
assistance  is  an  eligible  project  cost  in 
the  same  manner  and  to  the  same  extent 
as  other  project  costs.  However,  such 
costs  may  also  be  paid  for  with  funds 
available  from  other  sources. 

(3)  The  local  processing  agency  must 
maintain  records  in  sufficient  detail  to 
demonstrate  compliance  with  these 
provisions.  The  local  processing  agency 
is  required  to  maintain  data  on  the  race, 
ethnic,  gender  and  disability  status  of 
displaced  persons. 

(n)  Definition  of  displaced  person.  ( 1 ) 
For  purposes  of  this  section,  the  term 
displaced  person  means  a  person 
(household,  business,  nonprofit 
organization,  or  farm)  that  moves  from 
real  property,  or  moves  personal 
property  from  real  property, 
permanently,  as  a  direct  result  of 
acquisition,  rehabilitation,  or 
demolition  for  a  project  assisted  under 
this  part.  The  term  '"displaced  person" 
includes,  but  may  not  be  limited  to: 

(i)  A  person  that  moves  permanently 
from  the  real  property  after  receiving  a 
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notice  from  the  local  processing  agency 
or  property  owner  that  requires  such 
move,  if  the  move  occurs  on  or  after  the 
date  that  the  property  owner  (or  persons 
in  control  of  the  site)  submits  the 
application  to  the  local  processirg 
agency  for  a  loan  that  is  later  approved; 

(ii)  Any  person,  including  a  person 
who  moves  before  submission  of  the 
application  for  a  loan  to  the  local 
processing  agency,  if  the  local 
processing  agency  or  HUD  determines 
that  the  displacement  resulted  directly 
from  acquisition,  rehabilitation,  or 
demolition  for  the  project;  or 

(iii)  A  tenant-occupant  of  a  dwelling 
unit  who  moves  from  the  building/ 
complex,  permanently,  after  execution 
of  the  loan  agreement,  if  the  move 
occurs  before  the  tenant  is  provided 
written  notice  offering  him  or  her  the 
opportunity  to  lease  and  occupy  a 
suitable,  decent,  safe,  and  sanitary 
dwelling  in  the  same  building/complex, 
under  reasonable  terms  and  conditions, 
upon  completion  of  the  project.  Such 
reasonable  terms  and  conditions  include 
a  monthly  rent  and  estimated  average 
monthly  utility  co.sts  that  do  not  exceed 
the  greater  of: 

(A)  The  tenant's  monthly  rent  before 
execution  of  the  agreement  and 
e.stimated  average  monthly  utility  costs; 
or 

(B)  30  percent  of  gross  household 
income;  or 

(iv)  A  tenant-occupant  of  a  dwelling 
who  is  required  to  relocate  temporarily, 
but  does  not  return  to  the  building/ 
complex,  if  either: 

(A)  The  tenant  is  not  offered  payment 
for  all  reasonable  out-of-pocket 
expenses  incurred  in  connection  with 
the  temporary  relocation,  including  the 
co.st  of  moving  to  and  from  the 
temporarily  occupied  unit,  any 
increased  housing  costs  and  incidental 
expenses;  or 

(B)  Other  conditions  of  the  temporary 
relocation  are  not  reasonable;  or 

(v)  A  tenant-occupant  of  a  dwelling 
who  moves  from  the  building/complex, 
permanently,  after  he  or  she  has  been 
required  to  move  to  another  dwelling 
unit  in  the  same  building/complex  in 
order  to  carry  out  the  project,  if  either: 

(A)  The  tenant  is  not  offered 
reimbursement  for  all  reasonable  out-of- 
pocket  expen.ses  incurred  in  connection 
with  the  move:  or 

(B)  Other  conditions  of  the  move  are 
not  reasonable;  or 

(2)  Notwithstanding  the  provisions  of 
paragraph  (g)  of  this  section,  a  person 
does  not  qualify  as  a  "displaced  person" 
(and  is  not  eligible  for  relocation 
assistance  under  the  URA  or  this 
.section),  if: 


(i)  The  person  has  been  evicted  for 
serious  or  repeated  violation  of  the 
terms  and  conditions  of  the  lease  or 
occupancy  agreement,  violation  of 
applicable  Federal.  State  or  local  lew,  or 
other  good  cause,  and  the  local 
processing  agency  determines  that  the 
eviction  was  not  undertaken  for  the 
purpose  of  evading  the  obligation  to 
provide  relocation  assistance; 

(ii)  The  person  moved  into  the 
property  after  the  submission  of  the 
application  for  the  loan  and  before 
signing  a  lease  and  commencing 
occupancy,  the  person  was  pro\  ided 
written  notice  of  the  project,  its  possible 
impact  on  the  person  (eg.,  the  person 
may  be  displaced,  temporarily 
relocated,  or  suffer  a  rent  inci^ase)  and 
the  fact  that  the  person  would  not 
qualify  as  a  '"displaced  person"  (or  for 
any  assistance  provided  under  this 
section)  as  a  result  of  the  project; 

(iii)  The  person  is  ineligible  under  49 
CFR  24.2(g)(2);  or 

(iv)  HUD  determines  that  the  person 
was  not  displaced  as  a  direct  resuh  of 
acquisition,  rehabilitation,  or 
demolition  for  the  project. 

(3)  The  property  owner  or  local 
processing  agency  may  request,  at  any 
time,  a  HUD  determination  of  whether 
a  displacement  is  or  would  be  covered 
by  this  section. 

(i)  Definition  of  Initiation  of 
negotiations.  For  purposes  of 
determining  the  formula  for  computing 
a  replacement  housing  payment  to  be 
provided  to  a  displaced  residential 
tenant,  the  tenn  initiation  of 
negotiations  means  the  execution  of  the 
loan  agreement  between  the  property 
owner  and  HUD. 

/Approved  by  Office  of  Managemenl  and 
Budget  under  OMB  Control  Number  25(J6- 
0121) 

PART  850— HOUSING  DEVELOPMENT 
GRANTS 

11.  The  authority  citation  for  part  8.50 
is  revised  to  read  as  follows: 

Authority:  42  U.S.C.  1437o.  3535(d). 

12.  A  new  §  850.34  is  added  to  read 
as  follows: 


§  850.34    Tenant  assistance,  drsptacement, 
relocation,  and  acquisition. 

(a)  General  policies.  The  grantee  shall: 

(1)  Ensure  that  the  rehabilitation  will 
not  cause  the  displacement  of  any  very 
low-income  household  by  a  household 
that  is  not  a  very  low-income 
household. 

(2)  Consistent  with  the  other  goals 
and  objectives  of  this  part,  minimize  the 
displacement  of  persons  as  a  result  of  a 
project  assisted  under  this  part. 
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(3)  Administer  all  phase ;  of  the 
Housing  Development  Gra  it  Program, 
including  the  selection  of  j  >rojects  and 
the  provision  of  notices,  c(  unseling, 
referrals,  other  advisory  se  -vices  and 
relocation  payments,  in  a  r  lanner  that 
does  not  result  in  discrimination 
because  of  race,  color,  relij  ion,  sex,  age, 
disability,  familial  status  o  national 
origin. 

(4)  Adopt  and  make  pub  ic  a  written 
tenant  assistance  policy  (T  KP)  that 
describes  the  assistance  thi  t  will  be 
provided  to  tenants  who  reside  in  the 
project  and  which  include;  a  statement 
of  nondiscrimination  polic  (■  consistent 
with  paragraph  (a)(3)  of  thi ;  section. 
The  TAP  shall  comply  wit!  the 
provisions  of  this  section.  liach  tenant 
in  the  project  shall  be  prov  ded  a  copy 
of  the  TAP  and  advised  of  I  he  impact  of 
the  project  on  him  or  her.  F  or  privately 
ovvTied  projects,  such  notic  ;  shall  be 
given  immediately  after  submission  of 
the  application  by  the  Own  er  of  the 
property,  or  earlier.  For  pu  4icly  owned 
projects,  such  notice  shall  \  e  given 
immediately  after  the  firm  )roject 
commitment  (defined  in  §  i  50.3),  or 
earlier. 

(b)  Relocation  assistance  for  displaced 
persons.  A  "displaced  persi  m"  (defined 
in  paragraph  (f)  of  this  sectiDn)  must  be 
provided  relocation  assistai  ice  at  the 
levels  described  in,  and  in  i  ccordance 
with  the  requirements  of,  tl  e  Uniform 
Relocation  Assistance  and  Ileal  Property 
Acquisition  Policies  Act  of  1970,  as 
amended  (URA)  (42  U.S.C.  »B01-4B5.i) 
and  implementing  regulations  at  49  CFR 
part  24.  A  "displaced  perso  i'  shall  be 
advised  of  his/her  rights  un  jer  the  Fair 
Housing  Act  (42  U.S.C.  360  119).  and,  if 
the  representative  compara  le 
replacement  dwelling  used  o  establish 
the  amount  of  the  replacem  mt  housing 
payment  to  be  provided  to  i  minority 
person  is  located  in  an  area  of  minority 
concentration,  such  person  ilso  shall  be 
given,  if  possible,  referrals  1 3 
comparable  and  suitable,  de  cent,  safe, 
and  sanitary  replacement  du'ellings  not 
located  in  such  areas. 

(c)  Real  property  acquisit.  on 
requirements.  The  acquisitii  m  of  real 
property  for  a  project  is  sub  set  to  the 
URA  and  the  requirements  (  escribed  in 
49  CFR  part  24.  subpart  B. 

(d)  Appeals.  A  person  wh  )  disagrees 
with  the  grantee's  determini  fion 
concerning  whether  the  pen  on  qualifies 
as  a  "displaced  person,"  or  he  amount 
of  relocation  assistance  for  \  ,hich  the 
person  is  eligible,  may  file  a  written 
appeal  of  that  determinatioi  with  the 
grantee.  A  person  who  is  di:  satisfied 
with  the  grantee's  determine  tion  on  his 
or  her  appeal  may  submit  a  vritten 


request  for  review  of  that  determination 
to  the  HUD  Field  Office. 

(e)  Responsibility  of  grantee.  (1)  The 
grantee  shall  certify  that  it  will  comply 
(i.e.,  provide  assurance  of  compliance, 
as  required  by  49  CFR  part  24)  with  the 
URA.  the  regulations  at  49  CFR  part  24, 
and  the  requirements  of  this  section. 
The  grantee  shall  ensure  such 
compliance  notwithstanding  any  third 
party's  (e.g.,  the  property  owner's) 
contractual  obligation  to  the  grantee  to 
comply  with  these  provisions. 

(2)  The  cost  of  required  relocation 
assistance  is  an  eligible  project  cost  in 
the  same  manner  and  to  the  same  extent 
as  other  project  costs.  However,  such 
assistance  also  may  be  paid  for  with 
funds  available  from  other  sources. 

(3)  The  grantee  must  maintain  records 
in  sufficient  detail  to  demonstrate 
compliance  with  the  provisions  of  this 
section.  The  grantee  shall  maintain  data 
on  the  race,  ethnic,  gender,  and 
disability  status  of  displaced  persons. 

(f)  Definition  of  displaced  person.  (1) 
For  purposes  of  this  section,  the  term 
displaced  person  means  a  person 
(household,  business,  nonprofit 
organization,  or  farm)  that  moves  from 
real  property,  or  moves  personal 
property  from  real  property, 
permanently,  as  a  direct  result  of 
acquisition,  rehabilitation,  or 
demolition  for  a  project  assisted  under 
this  part.  The  term  "displaced  person" 
includes,  but  may  not  be  limited  to: 

(i)  A  person  that  moves  permanently 
from  the  real  property  after  receiving  a 
notice  requiring  such  move,  if  the  move 
occurs  on  or  after: 

(A)  If  the  notice  is  provided  by  the 
property  owner,  the  date  that  the 
property  owner  (or  person  in  control  of 
the  site)  submits  a  request  for  assistance 
to  the  grantee  that  is  later  approved  and 
funded; 

(B)  If  the  notice  is  provided  by  the 
grantee,  the  date  of  the  firm  project 
commitment  to  a  specific  local  oroject. 

(ii)  Any  person,  including  a  person 
who  moves  before  the  date  described  in 
paragraph  (0(l)(i)  of  this  section  that 
HUD  or  the  grantee  determines  was 
displaced  as  a  direct  result  of 
acquisition,  rehabilitation,  or 
demolition  for  the  project. 

(iii)  A  tenant-occupant  of  a  dwelling 
unit  who  moves  from  the  building/ 
complex,  permanently,  after  the  firm 
project  commitment,  if  the  move  occurs 
before  the  tenant  is  provided  written 
notice  offering  him  or  her  the 
opportunity  to  lease  and  occupy  a 
suitable,  decent,  safe,  and  sanitary 
dwelling  in  the  same  building/complex, 
under  reasonable  terms  and  conditions, 
upon  completion  of  the  project.  Such 
reasonable  terms  and  conditions  include 


a  monthly  rent  and  estimated  average 
monthly  utility  costs  that  do  not  exceed 
the  greater  of: 

(A)  The  tenant's  monthly  rent  before 
execution  of  the  agreement  and 
estimated  average  monthly  utility  costs; 
or 

(B)  30  percent  of  gross  household 
income;  or  ,  ' 

(iv)  A  tenant-occupant  of  a  duelling, 
who  is  required  to  relocate  temporarily, 
but  does  not  return  to  the  building/ 
complex,  if  either: 

(A)  The  tenant  is  not  offered  payment 
for  all  reasonable  out-of-pocket 
expenses  incurred  in  connection  with 
the  temporary  relocation,  including  the 
cost  of  moving  to  and  from  the 
temporarily  occupied  unit,  any 
increased  housing  costs  and  incidental 
expenses;  or 

(B)  Other  conditions  of  the  temporary 
relocation  are  not  reasonable;  or 

(v)  A  tenant-occupant  of  a  dwelling 
who  moves  from  the  building/complex 
permanently  after  he  or  she  has  been 
required  to  move  to  another  dwelling 
unit  in  the  building/complex  in  order  to 
carr)'  out  the  project,  if  either: 

(A)  The  tenant  is  not  offered 
reimbursement  for  all  reasonable  out-of- 
pocket  expenses  incurred  in  connection 
with  the  move;  or 

(B)  Other  conditions  of  the  move  are 
not  reasonable;  or 

(C)  The  tenant  is  required  to  move  to 
another  dwelling  unit  in  the  same 
building/complex  but  is  not  offered 
reimbursement  for  all  reasonable  out-of- 
pocket  expenses  incurred  in  connection 
with  the  move,  or  other  conditions  of 
the  move  are  not  reasonable;  or 

(2)  Notwithstanding  the  provisions  of 
paragraph  (f)(1)  of  this  section,  a  person 
does  not  qualify*  as  a  "displaced  person" 
(and  is  not  eligible  for  relocation 
assistance  under  the  URA  or  this 
section),  if: 

(i)  The  person  has  been  evicted  for 
serious  or  repeated  violation  of  the 
terms  and  conditions  of  the  lease  or 
occupancy  agreement,  violation  of 
applicable  Federal,  State  or  local  law,  or 
other  good  cause,  and  the  grantee 
determines  that  the  eviction  was  not 
undertaken  for  the  purpose  of  evading 
the  obligation  to  provide  relocation 
assistance; 

(ii)  The  person  moved  into  the 
property  after  the  Owner's  submission 
of  the  request  for  assistance  and,  before 
signing  a  lease  or  commencing 

fcupancy,  was  provided  written  notice 
the  project,  its  possible  impact  on  the 
person  (e.g.,  the  person  may  be 
displaced,  temporarily  relocated  or 
suffer  a  rent  increase)  and  the  fact  that 
the  person  will  not  qualify  as  a 
"displaced  person"  (or  for  any 
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assistance  provided  under  this  section) 
as  a  result  of  the  project; 

(iii)  The  person  is  ineligible  under  49 
CFR  24.2(g)(2);  or 

(iv)  The  grantee  determines  that  the 
person  was  not  displaced  as  a  direct 
result  of  rehabilitation,  acquisition,  or 
•  demolition  for  the  project,  and  the  HUD 
Field  Office  concurs  in  that 
determination. 

13)  The  grantee  may  ask  HUD,  at  any 
time,  to  determine  whether  a  specific 
displacement  is  or  would  be  covered  by 
this  section. 

(g)  Definition  of  initiation  of 
negotiations.  For  purposes  of 
determining  the  formula  for  computing 
a  replacement  housing  payment  and 
issuing  related  notices,  the  term 
initiation  of  negotiations  means  the  firm 
project  commitment  to  a  specific  local 
project  as  defined  in  §850.3. 

(Approvod  by  Office  of  Manngomont  and 
Budget  under  {3MB  Control  NunitHT  2506- 
0121) 

§850.35    [Amended] 

13.  In  §850.35,  paragraph  (d)  is 
removed  and  reserved. 

PART  880— SECTION  8  HOUSING 
ASSISTANCE  PAYMENTS  PROGRAM 
FOR  NEW  CONSTRUCTION 

14.  The  authority  citation  for  part  880 
continues  to  read  as  follows: 

Aulhorit\:  42  U.S.C.  1437a,  14;i7{:.  14:i7f. 
;J535(d),  and  13611-13619. 

15.  Section  880.209  is  revised  to  read 
as  follows: 

§880.209    Displacement,  relocation,  and 
real  property  acquisition. 

(a)  Minimizing  displacement. 
Consistent  with  the  other  goals  and 
objectives  of  this  part,  Owners  shall 
assure  that  they  have  taken  all 
reasonable  steps  to  minimize  the 
displacement  of  persons  (households, 
businesses,  nonprofit  organizations,  and 
farms)  as  a  result  of  a  project  assisted 
under  this  part. 

(b)  Temporary  relocation.  The 
following  policies  cover  residential 
tenants  who  will  not  be  required  to 
move  permanently  but  who  must 
relocate  temporarily  for  the  project. 
Such  tenants  must  be  provided: 

(1)  Reimbursement  for  all  reasonable 
out-of-pocket  expenses  incurred  in 
connection  with  the  temporary 
relocation,  including  the  cost  of  moving 
to  and  from  the  temporarily  occupied 
housing,  any  increase  in  monthly  rent/ 
utility  costs  and  any  incidental 
expenses.    ', 

(2)  Appropriate  advisory  services, 
including  reasonable  advance  written 
notice  of: 


(i)  The  date  and  approximate  duration 
of  the  temporary  relocation; 

(ii)  The  location  of  the  suitable, 
decent,  safe,  and  sanitary  dwelling  to  be 
made  available  for  the  temporary 
period; 

(iii)  The  terms  and  conditions  under 
which  the  tenant  may  lease  and  occupy 
a  suitable,  decent,  safe,  and  sanitary 
dwelling  in  the  building/complex 
following  completion  of  the 
rehabilitation,  and 

{iv)The  provisions  of  paragraph  (b)(1) 
of  this  section. 

(c)  Relocation  assistance  for  displaced 
persons.  A  "displaced  person"  (defined 
in  paragraph  (g)  of  this  section)  must  be 
provided  relocation  assistance  at  the 
levels  described  in,  and  in  accordance 
with  the  requirements  of,  the  Uniform 
Relocation  Assistance  and  Real  Property 
Acquisition  Policies  Act  of  1970,  as 
amended  (URA)  (42  U.S.C.  4201-4655) 
and  implementing  regulations  at  49  CFR 
part  24.  A  "displaced  person"  shall  be 
advised  of  his/her  rights  under  the  Fair 
Housing  Act  (42  U.S.C.  360119),  and,  if 
the  representative  comparable 
replacement  dwelling  used  to  establish 
the  amount  of  the  replacement  housing 
payment  to  be  provided  to  a  minority  is 
located  in  an  area  of  minority 
concentration,  such  person  also  shall  be 
given,  if  possible,  referrals  to 
comparable  and  suitable,  decent,  safe, 
and  sanitary  replacement  dwellings  not 
located  in  such  areas. 

(d)  Heal  property  acquisition 
requirements.  The  acquisition  of  real 
property  for  a  project  is  subject  to  the 
URA  and  the  requirements  described  in 
49  CFR  part  24,  subpart  B. 

(e)  Appeals.  A  person  who  disagrees 
.with  the  PHA's  or  private  owner's 

determination  concerning  whether  the 
person  qualifies  as  a  "displaced 
person,"  or  the  amount  of  relocation 
assistance  for  which  the  person  is  found 
to  be  eligible,  may  file  a  written  appeal 
of  that  determination  with  the  PHA.  A 
person  who  is  dissatisfied  with  the 
PHA's  or  private-owner's  determination 
on  his  or  her  appeal  may  submit  a 
written  request  for  review  of  that 
determination  to  the  HUD  Field  Office. 
(0  Responsibility  of  PHA/Owner.  (1) 
The  private-owner,  (in  the  case  of  a 
private-owner/HUD  project  or  a  private- 
owner/PHA  project)  or  the  PHA  (in  the 
case  of  a  PHA-owner/HUD  project)  shall 
certify  (i.e.,  provide  assurance  of 
compliance  as  required  by  49  CFR  part 
24)  that  it  will  comply  with  the  URA, 
the  regulations  at  49  CFR  part  24,  and 
the  requirements  of  this  section.  The 
private-Owner  or  PHA,  as  appropriate, 
shall  ensure  such  compliance 
notwithstanding  any  third  party's 


contractual  obligation  to  comply  with 
these  provisions. 

(2)  The  cost  of  required  relocatio;i 
assistance  is  an  eligible  project  cost  in 
the  same  manner  and  to  the  same  extent 
as  other  project  costs.  The  cost  of 
relocation  assistance  may  also  be  pmd 
for  with  funds  available  from  other 
sources. 

(3)  The  Owner  shall  maintain  records 
in  sufficient  detail  to  demonstrate 
compliance  with  these  provisions.  The 
Owner  shall  maintain  data  on  the  race, 
ethnic,  gender,  and  disability  status  of 
displaced  persons. 

(g)  Definition  of  displaced  person  ( 1 ) 
For  purposes  of  this  section,  the  term 
displaced  person  means  a  person 
(household,  business,  nonprofit 
organization,  or  farm)  that  moves  from 
real  property,  or  mo\es  personal 
property  from  real  property, 
permanently,  as  a  direct  result  of 
acquisition,  rehabilitation,  or 
demolition  for  a  project  assisted  under 
this  part.  The  term  "displaced  per«;on  ' 
includes,  but  may  not  be  limited  to: 

(i)  A  tenpnt-occupant  of  a  dwelling 
unit  who  moves  from  the  buildine/ 
complex,  permanently,  after  the  Owner 
executes  the  agreement  covering  the 
rehabilitation,  demolition  or 
acquisition,  if  the  move  occurs  l)efore 
the  tenant  is  provided  written  notii  e 
offering  him  or  her  the  apporlunitv  to 
lease  and  occupy  a  suitable,  decent, 
.safe,  and  sanitary  dwelling  in  the  same 
building/complex,  under  reasonable 
terms  and  conditions,  upon  completion 
of  the  project.  Such  reasonable  terms 
and  conditions  include  a  monthly  rent 
and  estimated  average  monthly  utility 
costs  that  do  not  exceed  the  greater  of: 

(A)  the  tenant's  monthly  rent  before 
execution  of  the  agreement  and 
estimated  average  monthly  utility  costs: 
or 

(B)  30  percent  of  gross  household 
income;  or 

(ii)  A  tenant-occupant  of  a  dwelling 
who  is  required  to  relocate  temporarily, 
but  does  not  return  to  the  building/ 
complex,  if  either: 

(A)  The  tenant  is  not  offered  pax  nienl 
for  all  reasonable  out-of-pocket 
expenses  incurred  in  connection  u  ith 
the  temporary  relocation,  including  the 
cost  of  moving  to  and  from  the 
temporarily  occupied  unit,  any 
increased  housing  costs  and  incidental 
expenses;  or 

(B)  Other  conditions  ol  the  temporary 
relocation  are  not  reasonable;  or 

(iii)  A  tenant-occupant  of  a  dwelling 
who  moves  from  the  building/complex 
permanently  after  he  or  she  has  been 
required  to  move  to  another  dwelling 
unit  in  the  .same  building/complex  i.i 
order  In  carry  out  the  project,  if  either: 
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(A)  The  tenant  is  not  offe-ed 
roimbursement  for  ail  reasc  nable  out-of- 
po<:ket  expenses  incurred  i  i  ronnection 
with  the  move;  or 

IB)  Other  conditions  of  ti  e  move  are 
tint  reasonable. 

(2)  Notwithstanding  the  j  revisions  of 
pnragraph  (gl(l)  of  this  sect  on.  a  person 
does  not  qualify  as  a  "displ  jced  person" 
(and  is  not  eligible  for  relo(  ation 
assistance  under  the  UKA  c  r  this 
section),  if: 

(i)  The  person  has  been  e  ,  icted  for 
serious  or  repeated  violatio  i  of  the 
terms  and  conditions  of  the  lease  or 
ociuipancy  agreement,  viol;  tion  of 
npplicable  Federal,  State  or  lo<.iil  law,  or 
other  ^;ood  cause,  and  HUD  determines 
that  the  eviction  was  not  ur  dertaken  for 
the  purpose  of  evading  the  )b!i>^ation  to 
provide  relocation  assistan(  e; 

(ii)  1  he  person  moved  ini  o  the 
property  after  execution  of  lie 
ngreemenl  covering  the  reb  ibiiitation. 
demolition,  or  acquisition  <-  nd.  before 
signing  a  lease  and  conmun  cing 
ofcupancy,  was  provided  w  ritten  notice 
of  the  project,  its  potential  i  in  pact  on 
the  person  (e.g..  the  person  nay  be 
(iisplared.  tempcarily  reloi  ;<';ti;d  or 
suffer  a  rent  increase)  and  t  le  fact  that 
the  f)erson  would  not  quali  v  as  a 
"displaced  person"  (or  for  ;  n\ 
a ssi, 'Stance  provided  under  t  lis  setrtion) 
.is  a  result  of  the  project; 

(iii)  The  person  is  ineligilie  under  49 
{:iK24.2(gH2):or 

(iv)  HUD  determines  that  the  person 
was  not  displaced  as  a  dire<  t  result  of 
acquisition,  rehabilitation,  i  ir 
demolition  for  the  project. 

(t)  The  PfL\  or  private  o\  ner  may 
.-••quest,  at  any  time,  a  HLTD 
(lelermination  of  whether  a 
displacement  is  or  would  hi  covered  by 
tins  section. 

[h]  Definition  of  initiatini  of 
iirgotiations.  For  purposes  i  if 
determining  the  formula  foi  c;omputing 
a  replacement  housing  payr  icnt  to  be 
provided  to  a  person  displa  ;f'd  as  a 
dinut  result  of  rehabililatio  i. 
demolition,  or  non-State  agi  ncy 
acquisition  of  the  real  prop(  rty,  the  term 
initiation  of  negotiations  mi  ans  the 
execution  of  the  agreement  covering  the 
rehabilitation,  demolition  o- 
a(  qui.sition. 

(Appriived  hy  Office  of  Manny.i  mi;nt  and 
Hudj-ot  under  O.V1B  Qintrt,)  Nu  iih<>r  2506 
0121) 

PART  881— SECTION  8  HO  JSING 
ASSISTANCE  PAYMENTS  PROGRAM 
FOR  SUBSTANTIAL  REHABILITATION 


Hi.  The  authority  citation 
coiititnies  to  read  as  follow* 


for  part  881 


Authority:  42  U.S.C.  1437a,  1437c.  1437f. 
ii.!=i(d).  12701.  and  13611-13619. 

17.  Section  881.209  is  revised  to  read 
OS  follows: 

§881.209    Displacement,  relocation,  and 
real  property  acquisition. 

(a)  Minimizing  displacement. 
Consistent  with  the  other  goals  and 
objectives  of  this  part.  Owners  shall 
assure  that  they  have  taken  all 
n^asonable  steps  to  minimize  the 
displacement  of  persons  (households, 
busines.ses,  nonprofit  organizations,  and 
farms)  as  a  result  of  a  project  assisted 
imder  this  pert. 

(b)  Temporary-  relocation.  The 
follow  ing  policies  cover  residential 
tenants  who  will  not  be  required  to 
move  permanently  but  who  must 
relo<.ate  temporarily  for  the  project. 
Such  tenants  must  be  provided: 

(1)  Reimbursem.ent  for  all  rea.sonable 
out-of-pocket  expenses  incurred  in 
connection  with  the  temporary 
relocation,  including  the  cost  of  moving 
to  and  from  the  temporary  housing,  any 
increase  in  monthly  rent/utility  co.sts 
and  incidental  expenses. 

[2]  Appropriate  advisory  services, 
including  reasonable  advance  written 
notice  of: 

(i)  The  date  and  approximate  duration 
of  the  temporary  relocation: 

(ji)  The  location  of  the  suitable, 
dwent.  .safe,  and  saiiitary  temporary 
housing  made  available; 

(iii)  The  terms  and  conditions  under 
v.hich  the  tenant  miay  lease  and  occupy 
a  suitable,  decent,  safe,  and  sanitary 
dwelling  in  the  building/complex  upon 
completion  of  the  project;  and 

(iv)  The  provisions  of  paragraph  (liKi) 
of  this  .section. 

(c:)  Relocation  assistance  for  displaced 
persons.  A  "displaced  person"  (defined 
m  paragraph  (g)  of  this  section)  mu.st  he 
provided  relocation  assistance  at  the 
levels  described  in,  and  in  accordance 
with  the  requirements  of,  the  Uniform 
Relocation  Assistance  and  Real  Property 
Acqiiisition  Policies  Act  of  1970  (URA)! 
as  amended  (42  US  C.  4201-46,'55)  and 
implementing  regulations  at  49  CFR  part 
24.  A  "displaced  person"  shall  be 
advised  of  his/her  rights  under  the  Fair 
Housing  .^ct  (42  U.S.C.  360119).  and.  if 
the  representative  comparable 
replacement  dwelling  used  to  establish 
the  amount  of  the  replacement  housing 
payment  to  be  provided  to  a  minority  is 
located  in  an  area  of  minoritv 
concentration,  such  person  also  shall  be 
given,  if  possible,  referrals  to 
f;omparable  and  suitable,  decent,  .safe, 
and  sanitary  replacement  dwellings  not 
lo<;at»*d  in  such  areas. 

(d)  Real  property  acquisition 
rrqiiiremenls.  The  acquisition  oi  real 


property  for  a  project  is  subject  to  the 
URA  and  the  requirements  described  in 
49  CFR  part  24,  subpart  B. 

(e)  Appeals.  A  person  who  disagrees 
with  the  PHA's  determination 
concerning  whether  the  person  qualifies 
as  a  "displaced  person,"  or  the  amount 
of  rt;location  assistance  for  which  the 
()erson  is  found  to  be  eligible,  may  hie 

a  written  appeal  of  that  determination 
with  the  PHA.  A  person  who  is 
di.ssatisfied  with  the  PHA's 
determination  on  his  or  her  appeal  may 
submit  a  wTitten  request  for  review  of 
that  determination  to  the  HIT)  Field 
Offic;e. 

(f)  Responsibility  of  Owner.  (1)  The 
Owner  shall  certify  (i.e.,  provide 
assurance  of  compliance  as  required  bv 
49  CFR  part  24)  that  he  or  she  will 
comply  with  the  UflA,  the  regulations  at 
49  CFR  part  24.  and  the  requirements  of 
this  section,  and  shall  ensure  such 
compliance  notwithstanding  any  third 
party's  contractual  obligation  to  the 
Owner  to  comply  with  these  provisions. 

(2)  The  cost  of  required  relocation 
assistance  is  an  eligible  project  cost  in 
the  same  manner  and  to  the  same  extent 
as  other  project  costs.  The  cost  of 
relocation  assistance  also  may  be  paid 
with  funds  available  from  other  sources. 
The  Owner  shall  maintain  records  in 
sufficient  detail  to  demonstrate 
compliance  with  these  provisions. 

(3)  The  Owner  shall  maintain  data  on 
the  race,  ethnic,  gender,  and  di.sability 
status  of  displac:ed  persons. 

(g)  Definition  of  displQccd  person.  (1) 
For  purposes  of  this  section,  the  term 
displaced  person  means  a  person 
(household,  business,  nonprofit 
organization,  or  farm)  that  moves  from 
real  property,  or  moves  personal 
property  from  real  property, 
permanently,  as  a  direct  result  of 
acquisition,  rehabilitation,  or 
demolition  for  a  project  a.ssisted  under 
this  part.  The  term  "displaced  person" 
includes,  but  may  not  be  limited  to: 

(i)  A  tenant-occupant  of  a  dwelling 
unit  who  moves  from  the  building/ 
complex,  permanently,  after  the  Owner 
executes  the  agreement  covering  the 
rehabilitation,  demolition  or 
acquisition,  if  the  move  occurs  before 
the  tenant  is  provided  written  notice 
offering  him  or  her  the  opportunity  to 
lease  and  occupy  a  suitable,  decent, 
safe,  and  sanitary  dwelling  in  the  same 
building/complex,  under  reasonable 
terms  and  conditions,  upon  completion 
of  the  project.  Such  reasonable  terms 
and  conditions  include  a  monthly  rent 
and  estimated  average  monthly  utility 
costs  that  do  not  exceed  the  greater  of: 

(A)  the  tenant's  monthly  rent  before 
execution  of  the  agreement  and 


Federal  Rpoister  /  Vo' 


'.'.).  No.  107  /  Monday.  June  B.  1994  /  Ruies  and  Roguiations  29337 


.estimated  nvarage  monthly  utility  costs 
fir 

(B)  30  pon  out  of  gross  household 
im  diiih;  or 

(li)  A  tenant-occupant  of  a  dwelling 
who  i.s  required  to  relocate  temporarily. 
but  does  not  return  to  the  building/ 
complex,  if  either: 

(A;  The  te.naiit  is  not  offered  payment 
for  all  reasonable  out-of-pocket 
expenses  incurred  in  connection  with 
the  temporary  relocation,  including  the 
cost  of  moving  to  and  from  the 
temporarily  occupied  unit,  any 
increased  housing  costs  and  incidental 
expenses;  or 

(B)  Other  conditions  of  the  temporary 
relocation  are  not  reasonable;  or 

(iii)  A  tenant-occupant  of  a  dwelling 
who  moves  from  the  building/complex 
permanently  after  he  or  she  has  been 
required  to  move  to  another  dwelling 
unit  in  the  same  building/complex  in 
order  to  carry  out  the  project,  if  either: 

(A)  The  tenant  is  not  offered 
reimbursement  for  all  reasonable  out-of- 
pocket  expenses  incurred  in  connection 
with  the  move;  or 

(B)  Other  conditions  of  the  move  are 
not  reasonable;  or 

[2)  Notwithstanding  the  provisions  of 
paragraph  (g)(1)  of  this  section,  a  person 
does  not  qualify  as  a  "displaced  person" 
(and  is  not  eligible  L:  -elocation 
assistance  under  the  UR.A  or  this 
section),  if: 

(i)  The  person  has  been  evicted  for 
serious  or  repeated  violation  of  the 
terms  and  conditions  of  the  lease  or 
occupancy  agreement,  violations  of 
applicable  Federal,  State  or  local  law,  or 
other  good  cause,  and  HLiD  determines 
that  the  eviction  was  not  undertaken  for 
the  purpose  of  evading  the  obligation  to 
provide  relocation  assistance; 

(ii)  The  person  moved  into  the 
property  after  the  Owners  execution  of 
the  agreement  covering  the 
rehabilitation,  demolition,  or 
acquisition,  and,  before  signing  a  lease 
and  commencing  occupancv,  was 
provided  written  notice  of  the  project, 
its  possible  impact  on  the  person  (e.g., 
the  person  may  be  displaced, 
temporarily  relocated  or  suffer  a  rent 
increase)  and  the  fact  that  the  person 
would  not  qualify  as  a  "displacud 
person"  (or  for  any  assistance  pro\  ided 
under  this  section)  as  a  result  of  the 
project; 

(iii)  The  person  is  ineligible  under  49 
CFR  24.2(g)(2);  or 

(iv)  HUD  determines  that  the  person 
was  not  displaced  as  a  direct  result  of 
acquisition,  rehabilitation,  or 
demolition  for  the  projed. 

(3)  The  Owner  may  request,  af  any 
time,  a  HUD  determination  of  whether 


.i  displaf:t'ment  is  or  would  be  cuv  ere,] 
by  this  section. 

(h)  Definition  nf  initiation  of 
nfgotiatinns.  For  purposes  of 
determining  the  formula  for  computiiig 
ii  replacement  housing  payment  to  be 
provided  to  a  residential  tenant 
(iisplaced  as  a  direct  result  of  privately 
iinrierlaken  rehabilitation,  demolition, 
nra<quisition  of  t!ie  real  property,  the 
term  initintinn  of  lu  gotiations  means  the 
Owner's  execution  of  the  agreement 
covering  the  rehabilitation,  demolition, 
'•rih.quisition. 


(Anprovc.t  liy  (MPk  <•  <if  Management  and 
Budget  un«i.-t  OMB  Control  Number  2506- 
012') 

PART  832— SECTION  8  HOUSING 
ASSISTANCE  r-AYMENTS 
PROGRAM—EXtSTING  HOUSING 

IH.  The  ;-iJth;iri|y  citation  for  pa.-'t  882 
continues  to  re.ni  as  follows: 

Aulhar.'ty:  "ta  I...S.C.  14.37a,  1437c,  1437f, 
and  SarK-^!)))  In  itiitlition.  Subpart  H  is  also 
issued  m;.ii.r  42  I  I..S  C.  11361  and  11401. 

19.  Se(  titm  H8L'.406  is  revised  to  read 
as  follo-.vs 

§882.406    displacement,  relocation,  and 
acquisittcn. 

(a)  Mi:i:ri'zi!ii>  displacement.  (1) 
Consisten;  with  the  other  goals  and 
objectives  ci  this  part.  Owners  shall 
assure  that  they  have  taken  all 
reasonable  steps  to  minim.ize  the 
displacement  of  persons  (households, 
businesses,  nonprofit  organizations,  and 
farms)  as  a  result  of  a  project  assisted 
under  this  part.  To  the  extent  feasible, 
residential  tenants  shall  be  provided  a 
reasonable  opportunity  to  lease  and 
occupy  a  suitable,  decent,  safe,  .sanitary, 
and  affordable  dwelling  unit  in  the 
project  upon  its  completion. 

(2)  Whenever  a  building/complex  is 
rehabilitated  and  some,  but  not  all,  of 
the  rehabilitated  units  will  be  assisted 
upon  completion  of  the  rehabihtation. 
the  relocation  requirements  described  in 
this  section  cover  the  occupants  of  each 
rehabilitated  unit,  whether  or  no! 
Section  8  assistance  will  be  provided  for 
the  unit. 

(b)  Temporary  relomtion.  The 
following  policies  cover  residential 
tenants  who  will  not  be  required  to 
move  permanently  but  who  mu.st 
relocate  temporarily  for  the  project. 
Such  tenants  must  be  provided: 

(1)  Reimbursement  for  all  reasonable 
out-of-pocket  expenses  incurred  in 
connection  with  the  temporary 
relocation,  including  the  cost  of  moving 
to  and  from  the  temporary  housing,  and 
any  increase  in  monthly  rent/utility 
costs. 


(2)  Appropriate  advisory  services, 
including  nMsonable  advance  written 
notice  of: 

(i)  The  d;ite  and  approximate  duration 
of  the  temporary  relocation; 

(ii)  The  location  of  the  suitable, 
<le<:ent,  safe  and  sanitary  dwelling  to  be 
made  avflik-ible  for  the  temporary 
period; 

(iii)  Th».  terms  and  conditions  under 
which  the  tenant  may  lease  and  occupy 
a  suitable,  decent,  safe,  and  sanitary 
dwelling  i-i  ihe  project  upon  its  ' 

completion,  and  \ 

(iv)  The  assistance  required  under        : 
paragraph  (h)(1)  of  this  section. 

(c)  R^rlointion  assistance  for  displaced 
persons.  A  "displaced  person"  (defined 
in  parj.graph  (g)  of  this  section)  must  be 
provided  relocation  assistance  at  the 
levels  di  Si  ribed  in  and  in  accordance 
with  Ihe  requirements  of,  the  Uniform 
Relocatii>T  Assistance  and  Real  Property 
Acquisitu.i,  Policies  Act  of  1970.  as 
amended  (URA)  (42  U  S.C.  4201-4655) 
and  implementing  regulations  at  49  CFR 
part  24.  A  ■  dispia<;ed  person  '  shall  be 
advised  c.<  i-<s.'her  rights  under  the  Fair 
Housing  A.  i  (42  U.S.C.  :ir.0119),  and,  if 
the  representative  comparable 
replacem'-n!  dwelling  used  to  establish 
the  amour;  of  the  replat  ement  housing 
payment  ic  be  provided  to  a  minority  is 
located  in  an  area  of  minority 
concentration,  such  person  also  shall  be 
given,  if  possible,  referrnis  to 
comparabl'-  and  suitable,  decent,  safe, 
and  sanitary  replacement  dwellings  not 
located  in  su(  h  areas 

(d)  Real  property  acquisition 
requirements  The  acquisition  of  real 
property  for  «  project  is  subject  to  the 
URA  and  the  r(?quirements  of  49  CFR 
part  24,  subpart  B. 

(e)  Appeals.  A  person  who  disagrees 
with  the  PHA's  determination 
concerning  whether  the  person  qualifies 
as  a  "displaced  person,"  or  the  amount 
of  relocation  assistance  for  which  the 
person  is  found  to  be  eligible,  may  file 

a  written  appeal  of  that  determination 
with  the  PHA.  A  person  who  is 
dissatisfied  with  the  PHA's 
determination  on  his  or  her  appeal  may 
submit  a  written  request  for  review  of 
that  determination  to  the  HUD  Field 
Office. 

(f)  Responsibility  of  PHA.  (1)  The  PHA 
shall  certify  (i.e..  provide  assurance  of 
compliance  as  required  by  49  CFR  part 
24)  that  it  will  comply  with  the  URA, 
the  regulations  at  49  CFR  part  24.  and 
the  requirements  of  this  section,  and 
shall  ensure  such  compliance 
notwithstanding  any  third  party's 
contractual  obligation  to  the  PHA  to 
comply  with  these  provisions. 

(2J  The  cost  of  required  relocation 
as.sistance  is  an  eligible  project  cost  in 
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tiie  same  manner  and  to  the 
lis  other  project  costs.  Sucli 
may  he  paid  for  with  local 
or  funds  available  from  othti  r 
Tlie  cost  of  PHA  advi.son' 
temporary  relocation  of 
paid  from  preliminar>'  adnii 
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(3)ThePHAshallmainta 
sufficient  detail  to  demonstifet 
coinpliam*  with  the  provis 
section.  The  PHA  shall  mair 
tlui  race,  ethnic,  gender,  anc 
status  of  displaced  persons 

(g)  Dt^finition  of  aisplaced 
For  purpo.ses  of  this  section 
displocpd  person  means  a 
(household,  business,  n 
organization,  or  farm)  that 
rt'.'il  property,  or  moves  pers  ) 
jiro})erty  from  real  property, 
(x-nnanently.  as  a  direct  resi 
ucquisition,  rehabilitation 
demolition  for  a  projeti  assi 
this  part.  The  term  "displao 
includes,  but  may  not  be  li 

( i )  A  person  who  moves 
trom  the  real  property  after 
notic;e  from  the  owner  requi 
move,  if  the  move  occurs  on 
dale  of  the  submission  to  the 
Owner  proposal  that  is  later 

(ii)  A  person,  including  a 
moves  permanently  before 
submi.ssion  of  the  Owner 
PHA.  if  the  PHA  or  HUD  d 
that  the  displacement  resulted 
from  acquisition,  rehabilitati 
(ieniolition  for  the  assisted  p 

(iii)  A  tenant-occupant  of  < 
unit  who  moves  from  the  bu 
complex,  permanently,  after 
t;xtK:ution  of  the  Agreement 
Owner  and  the  PHA.  if  the 
before  the  tenant  is  provided 
notice  offering  him  or  her  th( 
opportunity  to  lease  and  o<x 
suitable,  decent,  safe,  and 
dwelling  in  the  seme  buildi 
under  n)asonable  tenns  and 
upon  completion  of  the  projti 
reasonable  terms  and  condit 
a  monthly  rent  and  estimatec 
monthly  utility  costs  that  do 
the  greater  of: 

(A)  The  tenant's  monthly 
execution  of  the  agreement  a 
estimated  average  monthly  u 
or 

(B)  30  percent  of  gross  h 
income;  or 

(iv)  A  lenant-oct:upant  of  a 
who  is  required  to  relocate 
but  does  not  return  to  the  bu 
complex,  if  either: 

(A)  TTie  tenant  is  not  ofTere^l 
for  all  reasonable  out-of- 
expen.ses  incurred  in  connect  i 
the  temporary  relocation,  inc 
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cost  of  moving  to  and  from  the 
temporarily  occupied  unit,  any 
increased  housing  costs  and  incidental 
expenses;  or 

(B)  Other  conditions  of  the  temporary 
relo(;ation  are  not  reasonable;  or 

(v)  A  tenant-occupant  of  a  dwelling 
who  moves  from  the  building/complex 
permanently  after  he  or  she  has  been 
required  to  move  to  another  dwelling 
unit  in  the  same  building/complex  in 
order  to  carry  out  the  project,  if  either: 

(A)  The  tenant  is  not  of^fered 
reimbursement  for  all  reasonable  out-of- 
pocket  expenses  incurred  in  connection 
with  the  move;  or 

(B)  Other  conditions  of  the  move  are 
not  reasonable;  or 

(2)  Notwithstanding  the  provisions  of 
paragraph  (g)(1)  of  this  section,  a  person 
does  not  qualify  as  a  " displaced  person" 
(and  is  not  eligible  for  relocation 
assistance  under  the  URA  or  this 
section),  if: 

(i)  The  person  has  been  evicted  for 
serious  or  repeated  violation  of  the 
terms  and  conditions  of  the  lease  or 
occupancy  agreement,  violation  of 
applicable  Federal,  State  or  local  law,  or 
other  good  cause,  and  the  PHA 
determines  that  the  eviction  was  not 
undertaken  for  the  purpose  of  evading 
the  obligation  to  provide  relocation 
n.ssistance; 

(ii)  The  person  moved  into  the 
property  after  the  submission  of  the 
preliminary  proposal  (or  application,  if 
there  is  no  preliminary  proposal)  and, 
before  signing  a  lease  and  commencing 
o{:cupancy,  was  provided  written  notice 
of  the  project,  its  possible  impact  on  the 
person  (e.g.,  the  person  may  be 
displaced,  temporarily  relocated,  or 
suiter  a  rent  increase)  and  the  fact  that 
the  person  would  not  qualify  as  a 
"displaced  person"  (or  for  any 
assistance  provided  under  this  sedion) 
as  a  result  of  the  project; 

(iii)  The  person  is  ineligible  under  49 
CFR  24.2(g)(2);  or 

(iv)  HUD  determines  that  the  person 
was  not  displaced  as  a  direct  result  of 
acquisition,  rehabilitation,  or 
demolition  for  the  project. 

(3)  The  PHA  may  request,  at  any  time, 
HLID's  determination  of  whether  a 
displacement  is  or  would  be  covered  by 
this  set;tion. 

(h)  Definition  of  initiation  of 
negotiations.  For  purposes  of 
determining  the  formula  for  computing 
a  replacement  housing  payment  to  be 
provided  to  a  residential  tenant 
displaced  as  a  direct  result  of  privately 
undertaken  rehabilitation  or  demolition 
of  the  real  property,  the  term  initiation 
of  negotiations  means  the  execution  of 
the  Agreement  between  the  Owner  and 
the  PHA 


(Apprr)ved  by  Office  of  Management  and 
Budget  under  OMB  Control  Niimlxtr  2.50B- 
0121) 

20.  Se<iion  882.712  is  revised  to  read 
as  follows: 

§882.712    Displacement,  relocation,  and 
acquisition. 

(a)  Minimizing  displacement.  (1) 
Consistent  with  the  other  goals  and 
objectives  of  this  subpart,  an  owner 
must  assure  that  it  has  taken  all 
reasonable  steps  to  minimize  the 
displacement  of  persons  (hou.seholds. 
businesses,  nonprofit  organizations,  and 
farms)  as  a  result  of  a  rehabilitation 
project  assisted  under  this  subpart. 

(2)  Whenever  a  building/complex  is 
rehabilitated  and  .some,  but  not  all,  of 
the  rehabilitated  units  will  be  assisted 
upon  completion  of  the  rehabilitation, 
the  relot:ation  requirements  described  in 
this  section  cover  the  occupants  of  each 
rehabilitated  unit,  whether  or  not 
sedion  8  assistance  will  be  provided  for 
the  unit. 

(b)  Temporary  relocation.  The 
following  policies  cover  residential 
tenants  who  will  not  be  required  to 
move  permanently  but  who  mu.st 
relocate  temporarily  for  the  project. 
Such  tenants  must  be  provided: 

(1)  Reimbursement  for  all  reasonable 
out-of-pocket  expenses  incurred  in 
connection  with  the  temporary 
relocation,  including  the  cost  of  moving 
to  and  from  the  temporary  housing  and 
any  increase  in  monthly  rent/utility 
costs; 

(2)  Appropriate  advisory  services, 
including  reasonable  advance  v\Titten 
notice  of: 

(i)  The  date  and  appro.ximate  duration 
of  the  temporary  relocation; 

(ii)  The  location  of  the  suitable, 
decent,  safe  and  sanitary  dwelling  to  be 
made  available  for  the  temporary 
period; 

(iii)  The  terms  under  which  the  tenant 
may  lease  and  occupy  a  suitable,  decent, 
safe,  and  sanitary  dwelling  in  the 
project  upon  completion  of  the  project; 
and 

(iv)  The  as.si.stant£  required  under 
paragraph  (b)(1)  of  this  section. 

(c)  Relocation  assistance  for  displaced 
persons.  A  "displaced  person"  (defined 
in  paragraph  (g)  of  this  section)  must  be 
provided  relocation  assistance  at  the 
levels  described  in,  and  in  accordance 
with  the  requirements  of,  the  Uniform 
Relocation  Assistance  and  Real  Property 
Acquisition  Policies  Act  of  1970,  as 
amended  (URA)  (42  U.S.C.  4201-4655) 
and  implementing  regulations  at  49  CFR 
part  24.  A  "displaced  person"  shall  be 
advised  of  his/her  rights  under  the  Fair 
Housing  Act  (42  U.S.C.  3600-3620), 
and,  if  the  representative  comparable 


replacement  dwelling  used  to  establish 
the  amount  of  the  replacement  housing 
payment  to  be  provided  to  a  minority  is 
located  in  an  area  of  minority 
concentration,  such  person  must  also  be 
given,  if  possible,  referrals  to 
comparable  and  suitable,  decent,  safe, 
and  sanitary  replacement  dwellings  not 
located  in  such  areas. 

(d)  Real  property  acquisition 
requirements.  The  acquisition  of  real 
property  for  a  project  is  subject  to  the 
URA  and  the  requirements  of  49  CFR 
part  24,  subpart  B. 

(e)  Appeals.  A  person  who  disagrees 
with  the  PHA's  determination 
concerr.lng  whether  the  person  qualifies 
as  a  "displaced  person."  or  the  amount 
of  relocation  assistance  for  which  the 
person  is  eligible,  may  file  a  written 
appeal  of  that  determination  with  the 
PHA.  A  person  who  is  dissatisfied  with 
the  PHA's  determination  on  his  or  her 
appeal  may  submit  a  written  request  for 
review  of  that  determination  to  the  HUD 
Field  Office  responsible  for 
administering  the  UR,^  requirements  in 
the  jurisdiction. 

(D  Responsibility  of  PHA.  (1)  The  PHA 
must  provide  assurance  of  compliance 
as  required  by  49  CFR  part  24  that  it 
will  comply  with  the  URi\.  the 
regulations  at  49  CFR  part  24.  and  the 
requirements  of  this  section,  and  must 
ensure  such  compliance 
notwithstanding  any  third  party's 
contractual  obligation  to  the  PH.A  to 
comply  with  these  provisions. 

(2)  The  cost  of  required  relocation 
assistance  may  be  paid  for  by  the  owner, 
or  with  local  public  funds,  or  with 
hinds  available  from  other  sourc:es.  The 
(  ost  of  PHA  advisory  services  for 
temporary  relocation  of  tenants  may  be 
paid  from  preliminary  fees  or  ongoing 
administrative  fees. 

(3)  The  PHA  m.ust  maintain  records  in 
.sufficient  detail  to  demon.strate 
compliance  with  the  provisions  of  this 
section.  The  PHA  must  maintain  data  on 
the  race,  ethnic,  gender,  and  disability 
.status  of  displaced  pei-sons. 

(g)  Definition  of  displaced  person.  (1) 
For  purposes  of  (his  section,  the  term 
displaced  person  means  a  person 
(household,  business,  nonprofit 
o.'-ganization,  or  farm)  that  moves  from 
real  properly,  or  moves  personal 
property  horn  real  propertv. 
permanently,  as  a  direct  result  of 
acquisition,  rehabilitation,  or 
demolition  for  a  project  assisted  under 
this  part.  The  term  "displaced  person" 
includes,  but  may  not  be  limited  to: 

(i)  A  person  who  moves  permanently 
from  the  real  property  after  receiving  a 
notice  from  the  Owner  requiring  such 
move,  if  the  move  occurs  on  or  after  the 


date  of  the  submission  of  the  Owner 
application  to  the  PHA; 

(ii)  A  person,  including  a  person  who 
moves  permanently  before  the 
submission  of  the  Owner  application  to 
the  PHA,  if  the  PHA  or  HUD  determines 
that  the  displacement  resulted  directly 
from  acquisition,  rehabilitation,  or 
demolition  for  the  assisted  project;  or 

(iii)  A  tenant-occupant  of  a  dwelling 
unit  who  moves  from  the  building/ 
complex,  permanently,  after  execution 
of  the  Agreement  between  the  Owner 
and  the  PHA,  if  the  move  occurs  before 
the  tenant  is  provided  written  notice 
offering  him  or  her  the  opportunity  to 
lease  and  occupy  a  suitable,  decent, 
safe,  and  sanitary  dwelling  in  the  same 
building/complex  under  rea.sonable 
terms  and  conditions,  upon  completion 
of  the  project.  Such  reasonable  terms 
and  conditions  include  a  monthly  rent 
and  estimated  average  monthly  utility 
costs  that  do  not  exceed  the  greater  of: 

(A)  The  tenant's  monthly  rent  before 
execution  of  the  agreement  and 
estimated  average  monthly  utility  costs; 
or 

(B)  The  total  tenant  pa\  menf.  as 
determined  under  24  CFR  813.107,  if 
the  tenant  is  low-income,  or  30  pendent 
of  gross  hou.'sehold  income,  if  the  tenant 
is  not  low-income;  or 

(iv)  A  tenant-occupant  of  a  dwelling 
who  is  required  to  reloc  ate  temporarily, 
but  does  not  return  to  the  building/ 
complex,  if  either: 

(A)  The  tenant  is  not  offered  pavmenf 
for  all  reasonable  out-of-pocket 
expenses  incurred  in  connedion  with 
the  temporary  relocation,  including  the 
tost  of  moving  to  and  from  the 
temporarily  occupied  unit  and  any 
increased  housing  costs;  or 

(B)  Other  conditions  of  the  tempoiarv 
relocation  are  not  reasonable;  or 

(v)  A  tenant-occupaiif  of  a  dwelling 
who  moves  from  the  building.'complex 
permanently  after  he  or  she  has  been 
required  to  move  to  another  dwelling 
unit  in  the  same  building'complex  in 
order  to  cany^  out  the  rehabilitation  or 
ccn.struction,  if  either: 

(A)  The  tenant  is  not  offered 
reimbursement  for  all  reasonable  out-of- 
pocket  expenses  incu.Ted  in  connedion 
with  the  move:  or 

(B)  Other  conditions  of  the  move  are 
not  reasonable;  or 

(2)  Notwithstanding  the  provisions  of 
paragraph  (g)(1)  of  this  section,  a  person 
does  not  qualify  as  a  "displaced  person' 
(and  is  not  eligible  for  relocation 
a.ssistance  under  the  URA  or  this 
section),  if: 

(i)  The  person  has  been  ievided  for 
serious  or  repeated  violation  of  the 
terms  and  conditions  of  the  lease  or 
occupancy  agreement,  violation  of 


applicable  Federal,  State  or  local  law.  or 
other  good  cause,  and  the  PHA 
determines  that  the  evidion  was  not 
undertaken  for  the  purpose  of  evading 
the  obligation  to  provide  relocation 
assistance; 

(ii)  The  person  moved  into  the 
property  after  the  submission  of  the 
Owner  application  to  the  PHA  and. 
before  signing  a  lease  and  commencing 
occupancy,  was  provided  written  notice 
of  the  Owner  application,  its  possible 
impai;t  on  the  person  (e.g.,  the  person 
may  be  displaced,  temporarily 
relocated,  or  suffer  a  rent  incrtjase)  and 
the  fact  that  the  person  would  not 
qualify  as  a  "displaced  person"  (or  for 
any  assistance  provided  under  this 
section)  if  the  Owner  application  is 
approved; 

(iii)  The  person  is  ineligible  under  49 
(TR  24.2(g)(2):  or 

(iv)  HUD  determines  that  the  person 
was  not  displaced  as  a  direct  result  of 
ncqui.silion.  rehabilitation,  or 
demolition  for  the  project. 

(3)  The  PH.\  may  request,  at  any  time. 
HUDs  determination  of  whether  a 
displacement  is  or  would  be  covered  b\ 
.this  section. 

(h)  Definition  of  initiation  of 
negotiations.  For  purposes  of 
detennining  the  formula  for  computing 
a  replacement  housing  payment  to  be 
provided  to  a  residential  tenant 
displaced  as  a  direct  result  of  private!-, 
undertaken  rehabilitation  or  demolition 
of  the  renl  property,  the  term  initiation 
of  negotiations  means  the  execution  of 
the  Agreement  between  the  Owner  and 
the  PH.-\. 

(Ap|)r<,w  d  [)y  Offx  •;  of  Maniigomcnt  dn.J 
Budget  i.nd.T  OMB  Q;,n{ro!  N'unilifr  250t.- 
0121) 

21.  hi  «5HH2.720,  para.graph  (b)(.ll(v)  is 
revised  to  read  as  follows: 

§  882.720    PHA  unit  selection  policy. 
*         «         •         •         » 

(I))  •  •  * 
(3)*  •  • 
(v)  A  st;itemenf  identifying; 

(A)  The  number  of  persons  (families, 
individuals,  busine.sses.  and  nonprofit 
organizations)  occupying  the  property 
on  the  date  of  the  submission  of  the 
npplicalipn; 

(B)  The  number  of  persons  to  be 
di:^plai.ed.  temporarily  relocated,  or 
moved  permanently  wiihin  the  building 
or  complex; 

(C)  The  estimated  cost  of  relocation 
payments  and  services  and  the  sounre 
of  funding;  and 

(D)  T!ie  organization(s)  that  will  carr\ 
out  the  niocafion  activities; 
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§882.721    [Amended] 

22.  In  §882.721 
amended  by  removing 
be  rehabilitated  without 
displacement  of  resident  i 
units  to  be  assisted  (see 

23.  In  §882.803.  paragf-aph 
introductory  te.xt,  is  revi 
follows: 


paragj"aph  (c)  is 

phrase  "can 
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882.712);". 

(d). 
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§  882.803    Project  eligibility  and  other 
requirements. 


proje  :t 
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requirements  of  §  882.81  I 


24.  A  new  §882.810  is 
as  follows: 
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§882.810    Displacement, 
acquisition. 

(a)  Minimizing  disph 
Consistent  with  the  othei 
objectives  of  this  part,  0\.' 
assure  that  they  have  tak 
reasonable  steps  to  minii 
displacement  of  persons 
businesses,  nonprofit  org  i 
farms)  as  a  result  of  a 
under  this  part. 

(2)  Whenever  a  buildi 
rehabilitated  and  some, 
the  rehabilitated  units  \v 
upon  completion  of  the 
the  relocation  requi 
this  section  cover  the 
rehabilitated  unit,  wheth 
Section  8  assistance  will 
the  unit. 

(b)  Temporary  relocat 
following  policies  cover 
tenants  who  will  not  be  r 
move  permanently  but  w 
relocate  temporarily  for  t 
Such  tenants  must  be  pro 

(1)  Reimbursement  for 
out-of-pocket  expenses  i 
connection  with  the  tem 
relocation,  including  the 
to  and  from  the  temporar 
housing,  any  increase  in 
utility  costs,  and  incidentk 

(2)  Appropriate  advisor  >' 
including  reasonable  adv 
notice  of: 

(i)  The  date  and  approx 
of  the  temporary  relocati 

(ii)  The  location  of  the  t 
decent,  safe,  and  sanitarv 
made  available  for  the 
period; 

(iii)  The  terms  and  cone 
which  the  tenant  mav  lea; 
a  suitable,  decent,  safe,  ai 
dwelling  in  the  project  u 
of  the  rehabilitation,  and 

(iv)  The  assistance  requ  red  under 
paragraph  (b)(1)  of  this  section. 
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(c)  Relocation  assistance  for  displaced 
persons.  A  "displaced  person"  (defined 
in  paragraph  (g)  of  this  section)  must  be 
provided  relocation  assistance  at  the 
levels  described  in.  and  in  accordance 
with  the  requirements  of.  the  Uniform 
Relocation  Assistance  and  Real  Property 
Acquisition  Policies  Act  of  1970.  as 
amended  (URA)  (42  U.S.C.  4601-4655) 
and  implementing  regulations  at  49  CFR 
part  24.  A  "displaced  person"  shall  be 
advised  of  his  or  her  rights  under  the 
Fair  Housing  Act  (42  U.S.C.  3601-19) 
and.  if  the  comparable  replacement 
dwelling  used  to  establish  the  amount  of 
the  replacement  housing  payment  to  be 
provided  to  a  minority  is  located  in  an 
area  of  minority  concentration,  such 
person  also  shall  be  given,  if  possible, 
referrals  to  comparable  and  suitable, 
decent,  safe,  and  sanitary  replacement 
dwellings  not  located  in  such  areas. 

(d)  Real  property  acquisition 
requirements.  The  acquisition  of  real 
property  for  a  project  is  subject  to  the 
URA  and  the  requirements  described  in 
49  CFR  part  24.  subpart  B. 

(e)  Appeals.  A  person  who  disagrees 
with  the  PHA's  determination 
concerning  whether  the  person  qualifies 
as  a  "displaced  person,"  or  the  amount 
of  relocation  assistance  for  which  the 
person  is  eligible,  may  file  a  written 
appeal  of  that  determination  with  the 
PHA.  A  person  who  is  dissatisfied  with 
the  PHA's  determination  on  his  or  her 
appeal  may  submit  a  written  request  for 
review  of  that  determination  to  the  HUD 
Field  Office. 

(f)  Responsibility  of  PHA.  (1)  The  PHA 
shall  certify  (i.e.,  provide  assurance  of 
compliance  as  required  by  49  CFR  part 
24)  that  it  will  comply  with  the  URA, 
the  regulations  at  49  CFR  part  24.  and 
the  requirements  of  this  .section  and 
shall  ensure  such  compliance 
notwithstanding  any  third  party's 
contractual  obligation  to  the  PHA  to 
comolv  with  these  provisions. 

(2)  The  cost  of  required  assistance  is 
an  eligible  project  cost  in  the  same 
manner  and  to  the  same  extent  as  other 
project  costs.  Such  costs  also  may  be 
paid  for  with  local  public  funds  or 
funds  available  from  other  sources.  The 
cost  of  PHA  advisory  services  for 
temporary  relocation  of  tenants  to  be 
assisted  under  the  program  also  may  be 
paid  from  preliminary  administrative 
funds. 

(3)  The  PHA  shall  maintain  records  in 
sufficient  detail  to  demonstrate 
compliance  with  the  provisions  of  this 
section.  The  PHA  shall  maintain  data  on 
the  race,  ethnic,  gender,  and  disability 
status  of  displaced  persons. 

(g)  Definition  of  displaced  person.  (1) 
For  purposes  of  this  section,  the  term 
displaced  person  means  a  person 


(household,  business,  nonprofit 
organization,  or  farm)  that  moves  from 
real  property,  or  moves  personal 
property  from  real  property, 
permanently,  as  a  direct  result  of 
acquisition,  rehabilitation,  or 
demolition  for  a  project  assisted  under 
this  part.  The  term  "displaced  person" 
includes,  but  may  not  be  limited  to: 

(i)  A  person  that  moves  permanently 
from  the  real  property  after  receiving 
notice  requiring  such  move,  if  the  move 
occurs  on  or  after  the  date  the  Owner 
submits  to  the  PHA  the  Owner  proposal 
that  is  later  approved; 

(ii)  Any  person,  including  a  person 
who  moves  from  the  property  before  the 
date  the  Owner  submits  the  proposal  to 
the  PHA,  if  the  PHA  or  HUD  determines 
that  the  displacement  resulted  directly 
from  acquisition,  rehabilitation,  or 
demolition  for  the  assisted  project;  or 

(iii)  A  tenant-occupant  of  a  dwelling 
unit  who  moves  from  the  building/ 
complex,  permanently,  after  the 
"initiation  of  negotiations"  (see 
paragraph  (h)  of  this  section),  if  the 
move  occurs  before  the  tenant  is 
provided  a  written  notice  offering  him 
or  her  the  opportunity  to  lease  and 
occupy  a  suitable,  decent,  safe,  and 
.sanitary  dwelling  in  the  same  building/ 
complex,  under  reasonable  terms  and 
conditions,  upon  its  completion.  Such 
reasonable  terms  and  conditions  shall 
include  a  monthly  rent  and  estimated 
average  monthly  utility  costs  that  do  not 
exceed  the  greater  of: 

(A)  The  tenant's  monthly  rent  before 
the  "initiation  of  negotiations"  and 
estimated  average  monthly  utility  costs; 
or 

(B)  The  total  tenant  payment,  as 
determined  under  24  CFR  813.107,  if 
the  tenant  is  low-income,  or  30  percent 
of  gross  household  income,  if  the  tenant 
is  not  low-income;  or 

(iv)  A  tenant-occupant  of  a  dwelling, 
who  is  required  to  relocate  temporarily, 
but  does  not  return  to  the  building/ 
complex,  if  either: 

(A)  The  tenant  is  not  offered  payment 
for  all  reasonable  out-of-pocket 
expenses  incurred  in  connection  with 
the  temporary  relocation,  or 

(B)  Other  conditions  of  the  temporary 
relocation  are  not  reasonable;  or 

(v)  A  tenant-occupant  of  a  dwelling 
who  moves  from  the  building/complex 
permanently  after  he  or  she  has  been 
required  to  move  to  another  dwelling 
unit  in  the  building/complex,  if  either: 

(A)  The  tenant  is  not  offered 
reimbursement  for  all  reasonable  out-of- 
pocket  expenses  incurred  in  connection 
with  the  move;  or 

(B)  Other  conditions  of  the  move  are 
not  reasonable. 
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(2)  Notwithstanding  the  provisions  of 
paragraph  {d)(7){i)  of  this  section,  a 
person  does  not  qualify  as  a  "displaced 
person"  (and  is  not  eligible  for 
relocation  assistance  under  the  URA  or 
this  section),  if: 

(i)  The  person  has  been  evicted  for 
serious  or  repeated  violation  of  the 
terms  and  conditions  of  the  lease  or 
occupancy  agreement,  violation  of 
applicable  Federal,  State  or  local  law.  or 
other  good  cause,  and  the  PHA 
determines  that  the  eviction  was  not 
undertaken  for  the  purpose  of  evading 
the  obligation  to  provide  relocation 
€^si>istance; 

(ii)  The  person  moved  into  the 
property  after  the  submission  of  the 
preliminary  proposal  (or  application,  if 
there  is  no  preliminary  proposal),  and, 
before  signing  a  lease  and  commencing 
occupancy,  received  written  notice  of 
the  project  and  its  possible  impact  on 
the  person  (e.g..  the  person  may  be 
displaced,  temporarily  relocated,  or 
suffer  a  rent  increase)  and  the  fact  that 
he  or  she  would  not  qualifv  as  a 
"displaced  person"  (or  for  any 
assistance  provided  under  this  section) 
as  a  result  of  the  project; 

(iii)  The  person  is  ineligible  under  49 
CFR  24.2(g)(2):  or 

(iv)  HUD  determines  that  the  person 
was  not  displaced  as  a  direct  result  of 
acquisition,  rehabilitation,  or 
demolition  for  the  project. 

(3)  The  PHA  may  request,  at  any  time, 
HUD  to  determine  whether  a 
displacement  is  or  would  be  covered  by 
paragraph  (d)(7)  of  this  se<.tion. 

(h)  Definition  of  initiation  of 
negotiations.  For  purposes  of 
determining  the  formula  for  computing 
the  replacement  housing  assistance  to 
be  provided  to  a  residential  tenant 
displaced  as  a  direct  result  of  private- 
owner  rehabilitation  or  demolition  of 
the  real  property,  the  term  initiation  of 
negotiations  means  the  exetution  of  the 
Agreement  between  the  Owner  and  the 
PHA. 

(Approved  by  Office  of  Man.igt'mcnl  and 
Budget  under  OMB  Control  Naml).!r  2.'j06- 
0121) 

PART  883— SECTION  8  HOUSING 
ASSISTANCE  PAYMENTS 
PROGRAM— STATE  HOUSING 
AGENCIES 

25.  The  authority  dtation  for  part  883 
continues  to  read  as  follows: 

Authorit>:42  i;.S.C.  1437a,  1437<,  1437f. 
a-SS-^id).  and  13611-13fi19. 

26.  Section  883.311  is  revised  to  read 
as  follows: 


§  883.31 1    Displacement,  relocation,  and 
acquisition. 

(a)  Minimizing  displacement. 
Consistent  with  the  other  goals  and 
objectives  of  this  part.  Owners  shall 
assure  that  they  have  taken  all 
reasonable  steps  to  minimize  the 
displacement  of  persons  (households, 
businesses,  nonprofit  organizations,  and 
farms)  as  a  result  of  a  project  assisted 
under  this  part. 

(b)  Temporary  relocation.  The 
following  policies  cover  residential 
tenants  who  will  not  be  required  to 
mo\  e  permanently  but  who  must 
relocate  temporarily  for  the  project. 
Such  tenants  must  be  provided: 

(1)  Reim.bursement  for  all  reasonable 
out-of-pocket  expenses  incurred  in 
connection  with  the  temporary 
relocation,  including  the  cost  of  moving 
to  and  from  the  temporary  housing,  anv 
increase  in  monthly  renl/uliliry  costs, 
and  any  incidental  expenses; 

(2)  Appropriate  advLsory  services, 
includfDg  reasonable  advance  written 
notice  of: 

(i)  The  date  and  approximate  duration 
of  the  temporary  relocation: 

(ii)  The  location  of  the  suitable, 
decent,  safe,  and  sanitary  dwelling  to  be 
made  available  for  the  temporary 
period; 

(iii)  The  terms  and  conditions  under 
which  the  tenant  may  lease  and  occupy 
a  suitable  decent,  safe,  and  sanitar\' 
dwelling  in  the  building/complex 
following  completion  of  the 
rehabilitation,  and 

(iv)  The  provisions  of  paragraph  (b)(1) 
of  this  section. 

(c)  Bdocation  assistance  for  displaced 
persons.  A  "displaced  person"  (defined 
in  paragraph  (g)  of  this  section)  must  be 
provided  relocation  assistance  at  the 
levels  described  in,  and  in  accordance 
with  the  requirements  of,  the  Uniform 
Relocation  Assistance  and  Real  Property 
Acquisition  Policies  Act  of  1970,  as 
amended  (URA)  (42  U.S.C.  4601-4fi.S5) 
and  implementing  regulations  at  49  CFR 
part  24.  A  "displaced  person"  shall  be 
advised  of  his  or  her  rights  under  the 
Fair  Housing  Act  (42  U.S.C.  3601-19), 
and,  if  the  representative  comparable 
replacement  dwelling  used  to  establish 
the  amount  of  the  replacement  housing 
payment  to  be  provided  to  a  minority 
person  is  located  in  an  area  of  minority 
concentration,  such  person  also  shall  be 
given,  if  possible,  referrals  to 
comparable  and  suitable,  decent,  safe 
and  sanitary  replacement  dwellings  not 
located  in  such  areas. 

(d)  Real  property  acquisition 
requirements.  The  acquisition  of  real 
property  for  a  project  is  subject  to  the 
UR.\  and  the  requirements  described  in 
49  CFR  part  24.  subpart  B, 


(e)  Appeals.  A  person  who  disagrees 
with  the  Agency's  determination 
concerning  whether  the  person  qualifies 
as  a  "displaced  person,"  or  the  amount 
of  relocation  assistance  for  which  the 
person  is  found  to  be  eligible,  may  file 
a  written  appeal  of  that  determination 
with  the  Agency.  A  person  who  is 
dissatisfied  with  the  Agency's 
determination  on  his  or  her  appeal  may 
submit  a  written  request  for  review  of 
that  determination  to  the  HUD  Field 
•Office. 

(0  Responsibility  of  Agency.  (1)  The 
Agency  shalLcertify  (i.e.",  provide 
assurance  of  compliance  as  required  bv 
49  CFR  pari  24)  that  it  will  comply  with 
the  UR.A,  the  regulations  at  49  CFR  part 
24.  and  the  requirements  of  this  section, 
and  shall  ensure  .such  compliance 
notwithstanding  any  third  party's 
contractual  obligation  to  the  Agency  to 
((imply. 

(2)  The  cost  of  relocation  assistance  is 
an  eligible  project  cost  in  the  same 
manner  and  to  the  s.Tme  extent  as  other 
project  costs.  Such  costs,  however,  mav 
be  paid  from  local  funds  or  funds 
available  from  other  sources. 

(.1)  The  Agency  shall  maintain  records 
in  sufficient  detail  to  demon.strate 
coiiiplinnce  with  these  provisions.  The 
Agency  shall  maintain  data  on  the  rai.e. 
ethnic,  gender,  and  disability  .status  of 
displaced  persons. 

(g)  Drlinitian  of  displaced  person.  ( 1 ) 
For  purposes  of  this  section,  the  term 
displaced  person  means  a  person 
(hou;seliold,  business,  nonprofit 
()r>;<niization.  or  farm)  that  moves  from 
real  property,  or  moves  personal 
property  from  real  property, 
permanently,  as  a  direct  result  of 
a(.quisition.  rehabilitation,  or 
deir.('i;tion  for  a  project  assisted  under 
this  part.  The  term  "displaced  person" 
ini  hidi'S,  but  may  not  be  limited  to: 

(i)  A  t«!nnnt-occiipant  of  a  dwelling 
unit  who  mo\es  from  the  building/ 
(oniplijx,  permanently,  after  execution 
of  tin;  .igreement  covering  the 
ri.'h  :l.ilitafion,  demolition  or 
acqui.iilion,  if  the  move  occurs  Iwfore 
the  Irviiut  is  providt'd  written  notice 
offf.ing  him  or  her  the  opportunity  to 
lease  and  occupy  a  suitable,  decent, 
.safe,  and  sanitary  dwelling  in  the  same 
building 'complex,  under  reasonable 
ter(i;s  and  conditions,  upon  completion 
of  Ihtt  project.  Such  rt'asonable  terms 
and  (.onditions  include  a  monthly  rent 
aiid  estim;itnd  average  monthly  utility 
costs  that  do  not  exceed  the  greater  of: 
(A)  The  tenant's  monthly  rent  befon? 
extH  iilitm  of  the  agreement  and 
estim.iled  average  monthly  utility  costs; 
or 

(H)  30  pen:ent  of  gross  household 
income;  or 
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(ii)  A  tenant-occupant  of 
who  is  required  to  relocate 
but  does  not  return  to  the 
complex,  if  either: 

(A)  The  tenant  is  not 
for  all  reasonable  out-of 
expenses  incurred  in  con 
the  temporary  relocation,  i 
cost  of  moving  to  and  from  t 
temporarily  occupied  unit 
increased  housing  costs  and 
expenses:  or 

(B)  Other  conditions  of  thf 
relocation  are  not  reasonable 

(iii)  A  tenant-occupant  of 
who  moves  from  the  buildin 
permanently  after  he  or  she 
required  to  move  to  another 
unit  in  the  same  building/ 
order  to  carry  out  the  projec 

(A)  The  tenant  is  not  offered 
reimbursement  for  all  reasoii! 
pocket  expenses  incurred  in 
with  the  move;  or 

(B)  Other  conditions  of  th« 
not  reasonable;  or 

[2]  Notwithstanding  the 
paragraph  (g)(1)  of  this  .sect! 
does  not  qualify  as  a  "di.spla 
(and  is  not  eligible  for  reloca 
assistance  under  the  UR.^  or 
section),  if: 

(i)  The  person  has  been  ev 
serious  or  repeated  violation 
terms  and  conditions  of  the  i 
occupancy  agreement,  violat 
applicable  Federal,  State  or 
other  good  cause,  and  HUD 
that  the  eviction  was  not 
the  purpose  of  evading  the 
provide  relocation  assistance 

(ii)  The  person  moved  into 
property  after  the  submissior 
proposal  to  HUD  and,  before 
lease  and  commencing  occu 
provided  written  notice  of  th 
its  possible  impact  on  the  pe 
the  person  may  be  displaced 
temporarily  relocated  or  suffi 
increase)  and  the  fact  that  he 
would  not  qualify-  as  a  "dis 
person"  (or  for  any  assistancf 
under  this  section)  as  a  resul 
project; 

(iii)  The  person  is  ineligibi 
CFR  24.2(g)(2):  or 

(iv)  HUD  determines  that  tl 
was  not  displaced  as  a  direct 
acquisition,  rehabilitation,  or 
demolition  for  the  project; 

(.3)  The  Agency  may  requ 
time,  a  HUD  determination  o 
a  displacement  is  or  would 
by  this  section. 

(h)  Definition  of  initiation 
negotiations.  For  purposes  of 
determining  the  formula  for 
the  replacement  housing  assi 
be  provided  to  a  residential 
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displaced  as  a  direct  result  of  private- 
owner  rehabilitation,  demolition,  or 
acquisition  of  the  real  property,  the  term 
initiation  of  negotiations  means  the 
Owner's  execution  of  the  agreement 
covering  the  rehabilitation,  demolition, 
or  acquisition. 

(Approved  by  Office  of  Management  and 
Budget  under  OMB  ConU-ol  Number  2506- 
0121) 

PART  884— SECTION  8  HOUSING 
ASSISTANCE  PAYMENTS  PROGRAM, 
NEW  CONSTRUCTION  SET-ASIDE  FOR 
SECTION  515  RURAL  RENTAL 
HOUSING  PROJECTS 

27.  The  authority  citation  for  part  884 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  1437a.  1437c,  1437f. 
3535(d),  and  13611-13619. 

28.  Section  884.112  is  revised  to  read 
as  follows: 

§884.112    Displacement,  relocation,  and 
acquisition. 

(a)  Minimizing  displacement. 
Consistent  with  the  other  goals  and 
objectives  of  this  part.  Owners  shall 
assure  that  they  have  taken  all 
reasonable  .steps  to  minimize  the 
displacement  of  persons  (households, 
businesses,  nonprofit  organizations,  and 
farms)  as  a  result  of  a  project  assisted 
under  this  part. 

(b)  Temporary-  relocation.  The 
following  policies  cover  residential 
tenants  who  will  not  be  required  to 
move  permanently  but  who  must 
relocate  temporarily  for  the  project. 
Such  tenants  must  be  provided: 

(1)  Reimbursement  for  all  rea.sonable 
out-of-pocket  expenses  incurred  in 
connection  with  the  temporary 
relocation,  including  the  cost  of  moving 
to  and  from  the  temporary  housing,  anv 
increase  in  monthly  rent/utilitv  co.sts, 
and  any  incidental  expenses; 

(2)  Appropriate  advisory  services, 
including  reasonable  advance  written 
notice  of: 

(i)  The  date  and  approximate  duration 
of  the  temporary  relocation; 

(ii)  The  location  of  the  suitable, 
decent,  safe,  and  sanitary  dwelling  to  be 
made  available  for  the  temporary 
period; 

(iii)  The  terms  and  conditions  under 
which  the  tenant  may  lease  and  occupy 
a  suitable  decent,  safe,  and  sanitarv 
dwelling  in  the  building/complex 
following  completion  of  the 
rehabilitation,  and 

(iv)  The  provisions  of  paragraph  (b)(1) 
of  this  sedion. 

(c)  Relocation  assistance  for  displaced 
persons.  A  "displaced  person"  (defined 
in  paragraph  (f)  of  this  section)  must  be 
provided  relocation  a.ssistance  at  the 


levels  described  in.  and  in  accordance 
with  the  requirements  of,  the  Uniform 
Relocation  Assistance  and  Real  Property 
Acquisition  Policies  Act  of  1970.  as 
amended  (URA)  (42  U.S.C.  4601-4655) 
and  implementing  regulations  at  49  CFR 
part  24.  A  "displaced  person"  shall  be 
advised  of  his  or  her  rights  under  the 
Fair  Housing  Act  (42  U.S.C.  3601-19). 
and,  if  the  representative  comparable 
dwelling  used  to  establish  the  amount  of 
the  replacement  housing  payment  to  he 
provided  to  a  minority  person  is  located 
in  an  area  of  minority  concentration, 
such  person  shall  be  given,  if  possible, 
referrals  to  comparable  and  suitable, 
decent,  safe  and  sanitary  replacement 
dwellings  not  located  in  such  areas. 

(d)  Real  property  acquisition 
requirements.  The  acquisition  of  real 
property  for  a  project  is  subject  to  the 
URA  and  the  requirements  described  in 
49  CFR  part  24,  subpart  B. 

(e)  Appeals.  A  person  who  disagrees 
with  the  PHA's  determination 
concerning  whether  the  person  qualifies 
as  a  "displaced  person,"  or  the  amount 
of  relocation  a.ssistance  for  which  the 
person  is  eligible,  may  file  a  written 
appeal  of  that  determination  with  the 
PHA.  A  person  who  is  dissatisfied  with 
the  PHA's  determination  on  his  or  her 
appeal  may  submit  a  written  request  for 
review  of  that  determination  to  the  HUD 
Field  Offif:e. 

(f)  Responsibility  of  Owner/PHA.  (1) 
The  private-owner  (in  the  case  of  a 
Private-Owner  project  or  a  Private- 
Owner/PHA  project)  or  the  PHA  (in  tlie 
case  of  a  PHA-Owner  Project)  shall 
certify  (i.e..  provide  a.ssurance  of 
compliance  as  required  by  49  CFR  part 
24)  that  it  will  comply  with  the  URA, 
the  regulations  at  49  CFR  part  24.  and 
the  requirements  of  this  section  and 
shall  ensure  such  compliance 
notwithstanding  any  third  party's 
contractual  obligation  to  the  Owner  or 
the  PHA  to  comply  with  these 
provisions. 

(2)  The  cost  of  required  relocation 
assistance  is  an  eligible  project  cost  in 
the  same  manner  and  to  the  same  extent 
as  other  project  costs.  Such  costs  may 
also  be  paid  for  with  funds  available 
from  other  sources. 

(3)  The  Owner  shall  maintain  records 
in  sufficient  detail  to  demonstrate 
compliance  with  these  provisions.  The 
Owner  and  the  PHA  shall  maintain  data 
on  the  race,  ethnic,  gender,  and 
disability  status  of  displaced  persons. 

(g)  Definition  of  displaced  person.  (1) 
For  purposes  of  this  section,  the  term 
displaced  person  means  a  person 
(household,  business,  nonprofit 
organization,  or  farm)  that  moves  from 
real  property,  or  moves  personal 
property  from  real  property. 
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permanently,  as  a  direct  result  of 
acqui.sition,  rehabilitation,  or 
demolition  for  a  project  assisted  under 
this  part.  The  term  "displaced  person  " 
includes,  but  may  not  be  limited  to: 

(i)  A  tenant-occupant  of  a  dwelling 
unit  who  moves  from  the  building/ 
complex,  permanently,  after  execution 
of  the  agreement  covering  the 
rehabilitation,  demolition  or 
acquisition,  if  the  move  occurs  before 
the  tenant  is  provided  written  notice 
offering  him  or  her  the  opportunity  to 
lease  and  occupy  a  suitable,  decent, 
safe,  and  sanitary  dwelling  in  the  same 
building/co.mplex,  under  reasonable 
terms  and  conditions,  upon  completion 
of  the  project.  Such  reasonable  terms 
and  conditions  include  a  monthly  rent 
and  estimated  average  monthly  utility 
costs  that  do  not  exceed  the  greater  of: 

(A)  The  tenant's  monthly  rent  before 
execution  of  the  agreement  and 
estimated  average  monthly  utility  costs; 
or 

(B)  30  percent  of  gross  household 
income;  or 

(ii)  A  tenant-occupant  ot  a  dwelling 
who  is  required  to  relocate  temporarily, 
but  does  not  return  to  the  building/ 
complex,  if  either: 

(A)  The  tenant  is  not  offered  payment 
.for  all  reasonable  out-of-pocket 
expenses  incurred  in  connection  with 
the  temporary  relocation,  including  the 
cost  of  moving  to  and  from  the 
temporarily  occupied  unit,  any 
increased  housing  costs  and  incidental 
expenses;  or 

(B)  Other  conditions  of  the  temporary 
relocation  are  not  reasonable;  or 

(iii)  A  tenant-occupant  of  a  dwelling 
who  moves  from  the  building/complex 
permanently  after  he  or  she  has  been 
required  to  move  to  another  dwelling 
unit  in  the  same  building/complex  in 
order  to  carry  out  the  project,  if  either: 

(A)  The  tenant  is  not  offered 
reimbursement  for  all  reasonable  out-of- 
pocket  expenses  incurred  in  connection 
with  the  move;  or 

(B)  Other  conditions  of  the  move  are 
not  reasonable;  or 

(2)  Notwithstanding  the  provision  of 
paragraph  (g)(])  of  this  section,  a  person 
does  not  qualify  as  a  "displaced  person" 
(and  is  not  eligible  for  relocation 
assistance  under  the  URA  or  this 
section),  if: 

(i)  The  person  has  been  evicted  for 
serious  or  repeated  violation  of  the 
terms  and  conditions  of  the  lease  or 
occupancy  agreement,  violation  of 
applicable  Federal,  State  or  local  law,  or 
other  good  cause,  and  HUD  determines 
that  the  eviction  was  not  undertaken  for 
the  purpose  of  evading  the  obligation  to 
provide  relocation  a.ssistance: 


(ii)  The  person  moved  into  the 
property  after  the  submission  of  the 
proposal  to  HUD  and,  before  signing  a 
lease  and  commencing  occupancy,  was 
provided  written  notice  of  the  project 
and  its  possible  impact  on  the  person 
(e.g.,  the  person  may  be  displaced, 
temporarily  relocated  or  suffer  a  rent 
increase)  and  the  fact  that  he  or  she 
would  not  qualify  as  a  "displaced 
person  '  (or  for  any  assistance  provided 
under  this  section)  as  a  result  of  the 
project; 

(iii)  The  person  is  ineligible  under  49 
CFR  24.2(g)(2);  or 

(iv)  HUD  determines  that  the  person 
was  not  displaced  as  a  direct  result  of 
acquisition,  rehabilitation,  or 
demolition  for  the  project; 

(3)  The  PHA  or  private  owner  may 
request,  at  any  time,  a  HUD 
determination  of  whether  a 
displacement  is  or  would  be  covered  by 
this  section. 

(h)  Definition  of  initiation  of 
negotiations.  For  purposes  of 
determining  the  formula  for  computing 
the  replacement  housing  assistance  to 
be  provided  to  a  residential  tenant 
displaced  as  a  direct  result  of  private- 
owner  rehabilitation,  demolition  or 
acquisition  of  the  real  property,  the  term 
initiation  of  negotiations  means  the 
Owner's  execution  of  the  agreement 
covering  the  rehabilitation,  demolition 
or  acquisition. 

(.Approvod  by  Office  of  Management  and 
Budget  iiiKier  OMB  Control  Number  2506- 
0121) 

PART  900— SECTION  23  HOUSING 
ASSISTANCE  PAYMENTS 
PROGRAM—  NEW  CONSTRUCTION 
AND  SUBSTANTIAL  REHABILITATION 

29.  The  authority  citation  for  part  900 
is  revised  to  read  as  follows: 

Authority:  42  L'.S.C.  1410(b)  and  3535(ii). 

30.  A  new  §900.105  is  added,  to  read 
as  follows: 

§900.105    Displacement,  relocation,  and 
acquisition. 

(a)  Minimizing  displacement. 
Consistent  with  the  other  goals  and 
objectives  of  this  part,  Local  Housing 
Authorities  and  Owners  shall  assure 
that  they  have  taken  all  reasonable  steps 
to  minimize  the  displacement  of 
persons  (households,  businesses, 
nonprofit  organizations,  and  farms)  as  a 
result  of  a  project  assisted  under  this 
part. 

(b)  Temporary  relocation.  The 
following  policies  cover  re.sidential 
tenants  who  will  not  be  required  to 
move  permanently  but  who  must 
relocate  temporarily  for  the  project. 
Such  tenants  mu.st  be  provided: 


(1)  Reimbursement  for  a!)  reasonable 
out-of-pocket  expenses  incurred  in 
connection  with  the  temporary 
relocation,  including  the  cost  of  movmg 
to  and  from  the  temporary  housing,  anv 
increase  in  monthly  rent/utility  costs 
and  incidental  expenses. 

(2)  Appropriate  advisory  services, 
including  reasonable  advance  written 
notice  of: 

(i)  The  date  and  approximate  duration 
of  the  temporary  relocation: 

(ii)  The  location  of  the  suitable, 
decent,  safe  and  sanitary  dwelling  to  be 
made  available  for  the  temporary 
period; 

(iii)  The  terms  and  conditions  under 
which  the  tenant  may  lease  and  occupy 
a  suitable,  decent,  safe,  and  sanitary 
dwelling  in  the  building/complex  upon 
cornpletion  of  the  project;  and 

(iv)  The  provisions  of  paragraph  (b)(1) 
of  this  section. 

(c)  Relocation  assistance  for  displaced 
persons.  A  "displaced  person"  (defined 
in  paragraph  (g)  of  this  section)  must  hi- 
provided  relocation  assistance  at  the 
levels  described  in,  and  in  accordance 
with  the  requirements  of,  the  Uniform 
Relocation  Assistance  and  Real  Propertv 
Acquisition  Policies  Act  of  1970,  as 
amended  (URA)  (42  US  C.  460]-465.i) 
and  implementing  regulations  at  49  CFR 
part  24.  A  "displaced  person"  shall  be 
advised  of  his/her  rights  under  the  Fair 
Housing  Act  (42  U.S.C.  .3601-19),  and. 
if  the  representative  comparable 
replacement  dwelling  used  to  establish 
the  amount  of  the  replacement  housing 
payment  to  be  provided  to  a  minority 
person  is  located  in  an  area  of  minority 
concentration,  such  person  also  shall  be 
given,  if  possible,  referrals  to 
comparable  and  suitable,  decent,  safe, 
and  sanitary  replacement  dwellings  not 
located  in  such  areas. 

(d)  Real  property  acquisition 
requirements.  The  acquisition  of  real 
property  for  a  project  is  subject  to  the 
URA  and  the  requirements  of  49  CFR 
part  24,  subpart  B. 

(e)  Appeals.  A  person  who  disagrees 
with  the  Local  Housing  Authority's 
(LHA's)  determination  concerning 
whether  the  person  qualifies  as  a 

"displaced  person, '  or  the  amount  of 
relocation  assistance  for  which  the 
person  eligible,  may  file  a  written 
appeal  of  that  determination  with  the 
LHA.  A  person  who  is  dissatisfied  with 
the  LHAs  determination  on  his  or  her 
appeal  may  submit  a  written  request  for 
review  of  that  determination  to  the  HUD 
Field  Office. 

(f)  Responsibility  of  LHA.  (1}  The 
Local  Housing  Authority  (LHA)  shall 
certify  that  it  will  comply  (i.e..  provide 
assurance  of  compliance  as  required  bv 
49  CFR  part  24)  with  the  UR-\,  the 
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rej'.ulations  at  49  CFR  part  24  and  the 
requirements  of  this  section,  pnd  shall 
f'.^sure  such  compliance 
notwithstanding  any  third  p<'lrt\  .s 
contractual  obligation  to  the  tHA  to 
comply  with  these  provision 

(2)  The  cost  of  required  asistance  is 
an  eligible  project  cost  in  the  same 
manner  and  to  the  same  exte  it  as  other 
l)rnject  costs.  Such  costs  also  may  be 
|)aid  for  with  funds  available  from  other 
sour(.es. 

(:i)  The  I.HA  shall  maintaii  re<.ords  in 
sufficient  detail  to  demonstrste 
compliance  with  the  provisions  of  this 
•  section  and  include  data  indi  :ating  the 
r2;.e.  etlinic,  gender,  and  disnpilitv 
status  of  displaced  persons. 

(g)  Definition  of  aisplaced ,  person.  (1) 
For  purposes  of  this  section.  i  he  term 
displncfd  pfrsnn  means  a  pei  son 
(household,  business,  nonprcfit 
organization,  or  farm)  that  m(  ves  from 
real  property,  or  moves  perso  lal 
property  from  real  property, 
permanently,  as  a  direct  resul  of 
a(  tjuisition,  rehabilitation,  or 
demolition  for  a  project  assi 
this  part.  The  term  "displace( 
includes,  but  may  not  be  limi 

(i)  A  tenant-occupant  of  a 
unit  who  moves  from  the  bui 
complex,  permanently,  after 
(Jwner's  execution  of  the  aL;n 
covering  the  rehabilitation,  d 
or  acquisition,  if  the  move  oc 
the  tenant  is  provided  writter 
offering  him  or  her  the  oppor!  ii 
lease  and  occupy  a  suitable, 
safe,  and  sanitary  dwelling  in 
building/complex,  under  rer 
terms  and  conditions,  upon  c 
of  the  project.  Such  reasonabl 
and  conditions  include  a  moii  ihl 
and  estimated  average  monthlv 
costs  that  do  not  exceed  the 

(A)  The  tenant's  monthly  ren 
,i\ecution  of  the  agreement  ai 

estimated  average  monthly  utility  costs: 
or 

(B)  ;H)  percent  of  gross  houst-hold 
income;  or 

(ii)  A  tenant-occupant  of  u  (Jvv 
who  is  required  to  relocate 
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but  does  not  return  to  the  bui 
comnlex,  if  either: 

(.'\)  The  tenant  is  not  ofierc 
for  all  reasonable  out-of-pock 
expen.ses  incurred  in  connect 
the  tempora-'y  relocation,  incl 
cost  of  moving  to  and  from  th 
temporarily  occupied  unit,  an 
incrHa.sed  housing  costs  and  ir 
I'xncnses;  or 

(M)  Other  conditions  of  the  t 
relocation  are  not  reasonable: 

liii)  A  tenant-occupant  of  a 
\sho  moves  from  the  building/ 
pt  rmanently  after  he  or  she  h 
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required  to  move  to  another  dwelling 
unit  in  the  same  building/complex  in 
order  to  carry  out  the  project,  if  either: 

(A)  The  tenant  is  not  offered 
reimbursement  for  all  reasonable  out-of- 
pocket  expenses  incurred  in  connection 
with  the  move:  or 

(B)  Other  conditions  of  the  move  are 
not  reasonable;  or 

(iv)  Any  person,  including  a  pwson 
who  moves  before  the  owner's 
execution  of  the  agreement  covering  the 
rehabilitation,  demolition,  or 
acquisition,  if  the  Owner,  the  LHA  or 
HUD  determines  that  the  displacement 
resulted  directly  from  rehabilitation, 
demolition  or  acquisition  for  the 
assisted  project. 

(2)  Notwitfustanding  the  provisions  of 
paragraph  (g)(1)  of  this  section,  a  person 
does  not  qualify'  as  a  "displaced  person" 
(and  is  not  eligible  for  relocation 
assi.stance  under  the  L'RA  or  this 
section),  if: 

(i)  The  person  has  been  evicted  for 
serious  or  repeated  violation  of  the 
terms  and  conditions  of  the  lease  or 
occupancy  agreement,  violation  of 
applicable  Federal,  State  or  local  law,  or 
other  good  cause,  and  the  Lf lA 
determines  that  the  eviction  was  not 
imdertaken  for  the  purpose  of  evading 
the  obligation  to  provide  relocation 
assistance: 

(ii)  The  person  moved  into  the 
property  aft(;r  the  execution  of  the 
.agreement  covering  the  rehabilitation, 
demolition,  or  acquisition,  and,  before 
signing  a  lease  and  commencing 
occupancy,  was  provided  written  notice 
f)f  the  project,  its  possible  impact  on  the 
person  (e.g..  the  person  may  he 
displaced,  temporarily  relocated,  or 
suffcT  a  rent  increase)  and  the  fact  that 
the  person  would  not  qualify  as  a 
"displaced  person"  (or  for  assistance 
under  this  .sw:tion)  as  a  result  of  the 
project: 

(iii)  The  person  is  ineligible  under  49 
CFR  24.2fg)(2):  or 

(i\ )  HUD  determines  that  the  person 
was  not  displaced  as  ,i  direct  result  of 
acquisition,  rehabilitation,  or 
demolition  for  the  project. 

(.t)  The  Owner  or  LHA  may  request, 
at  any  time,  HUD's  determination  of 
whether  a  displacement  is  or  would  bt- 
covered  by  this  section. 

(h)  Definition  uf  initiation  of 
negotiations.  Fur  purposes  of 
determining  the  formula  for  computing 
the  n!|)lacenient  housing  assistance  to 
be  provided  to  a  residential  tenant 
displaced  as  a  direct  result  of  pri\att.'- 
ownnr  rehabilitation,  demolition,  or 
acquisition  of  the  real  property,  the  term 
initiation  of  negatiaticns  means  the 
Owner's  e.xecution  of  the  agreement 


covering  the  rehabilitation,  demolition, 
or  acquisition. 

(Appn)\e(i  by  Office  of  Man.igpiinT.t  and 
Budget  under  OMBOntrol  .\umt)cr  2.=iOfi- 
01 -M) 

PART  941— PUBLIC  HOUSING 
DEVELOPMENT 

31.  The  authority  citation  for  part  041 
■  continues  to  read  as  follows: 

Authority:  42  ISC.  \Ai7b.  UaTc,  14:(7g. 
and  ;J535{({). 

32.  Section  941  207  is  revised  to  read 
OS  follows: 

§  941 .207    Displacement,  relocation,  and 
acquisition. 

(a)  Miuinii/.ing  displact'iucnt. 
Consistent  with  the  other  goals  and 
objectives  of  this  part,  the  PHA  shall 
assure  that  it  has  taken  all  reasonable 
steps  to  minimi.^e  the  displacement  of 
{)ersons  (households,  businesses, 
nonprofit  organizations,  and  farms)  as  a 
result  of  a  project  assisted  under  this 
part. 

(b)  Tt'niporaiywlocation.  Only 
residential  tenants  who  are  eligible 
under  24  CFR  91.3.103  and  who  meet 
tile  PHA  standards  fur  tonancv 
established  pursuant  to  24  CFR  900.204 
will  be  permitted  to  continue  in 
oc(.upancy.  Any  residential  tenant  who 
(though  not  required  to  move 
permanently)  must  relocate  tempororilv 
(e.g.,  to  permit  rehabilitation  or  major 
reconstruction)  shall  be  provided: 

(1)  Reimbursement  for  all  reasonable 
out-of-pocket  expenses  inf:urred  in 
connection  with  the  temporary 
relocation,  including  the  cost  of  moving 
to  and  from  the  temporary  housing,  anv 
increase  in  monthly  rent/utility  costs 
and  incidental  expenses. 

(2)  Appropriate  advisory  ser\ices, 
including  rea.sonable  advance  wTitten 
notice  of: 

(i)  The  date  and  approximate  duration 
of  the  temporary  -elocation; 

(ii)  The  locatio:i  of  the  suitable, 
decent,  safe  and  sanitary  housing  to  be 
made  available  for  the  temporary 
period: 

(iii)  The  terms  and  conditions  under 
which  the  tenant  may  lea,se  and  occupy 
a  suitable,  decent,  safe,  and  sanitary 
dwelling  in  the  building/complex 
following  completion  of  the  project:  and 

(iv)  The  provisions  of  paragraph  (bj(l) 
o!  this  .section. 

(c)  Bf  location  assistance  for  displaced 
I>eisuns.  A  "displaced  penson  "  (defined 
in  paragraph  (h)  of  this  section)  must  be 
provided  relocation  assistance  nt  the 
levels  dest;ribed  in,  and  in  accordance 
with  the  requirements  of,  the  Uniform 
Relocation  Assistance  and  Real  Property 
.\c(piis:tioii  Policies  Act  of  1970.  as 
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jjiTiended  (L'RA)  (42  U.S.C.  4601-465.")) 
and  implementing  regulations  at  49  CFR 
pnrt  24.  A  "displaced  person"  shai!  I)e 
odvised  of  his/her  rights  under  the  Fair 
Housing  Act  (42  U.S.C.  3601-19),  and. 
if  the  rt'presentative  comparable 
replacement  dwelling  used  to  establish 
the  amount  of  the  replacement  housing 
payment  to  be  provided  to  a  minoritv 
person  is  located  in  an  area  of  minority 
coni.tntration,  such  person  also  shall  he 
given,  if  possible,  referrals  to 
coniparableand  suitable,  decent,  safe, 
and  sasiitary  replacement  dwellings  not 
located  in  such  areas. 

(d)  Fcnl  property  acquisition 
ivqinrvinents.  The  acquisition  of  real 
property  for  a  project  is  subject  to  the 
UR.^  and  the  requirements  in  49  CFR 
pan  24.  subpart  B.  With  respect  to  the 
Turnkfv  method  of  development  (see  24 
CFR  O-il. 102(b)).  49  CFR  24.101(a)  (1) 
and  (2)  apply  to  the  PHA/developer  and 
devf  loper'ouner  transactions, 
re.spt'ctively. 

(e)  Sotirts.  (1]  .^s  soon  as  possible 
after  the  date  described  in  paragraph 
(h)(l)(i)  of  this  section,  the  PHA  shall 
issue  a  i^e.noral  information  notice 
(des(  ribed  in  49  CFR  24.203(a))  to  each 
occupant  of  the  property. 

(2)  .\l  the  time  of  the  initiation  of 
neg'.tiaiions  (defined  in  paragraph  (i)  of 
this  so(.lion).  the  PHA  shall  issue  an 
appropriate  written  notice  to  each 
per?i<in  occupying  the  property.  Those  to 
be  disjiliced  shall  be  issued  a  notice  of 
eligibility  for  relocation  assistance. 
(This  notice  may  be  combined  with  the 
90-day  notice  under  49  CFR  24.203(c).) 
Tenants  (tligible  under  24  CFR  913.103 
and  the  sl.indards  for  ten.incy 
established  m  accordance  with  24  CFR 
960.204)  who  will  not  be  displaced  shall 
be  issued  n  notice  offering  the  tenant  the 
opportuiiiiy  to  enter  into  a  lease  to 
continue  in  occupancy  of  the  property 
under  reasonable  terms  and  conditions. 
(Also,  see  paragraph  (h)(l)(iii)  of  this 
section.) 

(f)  Appt'ois.  A  person  who  disagrees 
with  the  PHA's  determination 
concerning  whether  the  person  qualifies 
as  a  "displaced  person,"  or  the  amount 
of  relocation  assistance  for  which  the 
person  is  eligible,  may  file  a  written 
appeal  of  that  determination  with  the 
PHA.  A  person  who  is  dissatisfied  with 
the  PHA's  determination  on  his  or  her 
appeal  may  submit  a  written  request  for 
review  of  that  determination  to  the  HUD 
Field  Office. 

(g)  Responsibility  of  PHA.  (1)  The 
PHA  shall  certify  (i.e.,  provide 
assurance  of  compliance,  as  required  by 
49  CFR  part  24)  tfiat  it  will  comply  with 
the  URA.  the  regulations  at  49  CFR  part 
24,  and  the  requirements  of  this  section, 
and  shall  ensure  such  compliance 


notwithstanding  any  third  party's 
contractual  obligation  to  the  PHA  to 
comply.  The  certification  in  the  PHA's 
■Resolution  in  Support  of  Public 
Hou.<;ing  Project"  that  the  PHA  will 
comply  with  all  the  requirements  of  24 
CFR  part  941  shall  constitute  the  PHA's 
certification  of  compliance  with  the 
URA.  the  implementing  regulations  at 
49  CFR  part  24.  and  this  section. 

(2)  The  cost  of  required  assistance  is 
•in  eligible  projef:t  cost  in  the  same 
manner  and  to  the  same  extent  as  other 
project  costs.  Such  costs  may  also  be 
paid  from  funds  available  from  other 
sources. 

(3)  The  PHA  must  maintain  records  in 
sufficient  detail  to  demonstrate 
compliance  with  this  section,  including 
data  indicating  the  race,  ethnic,  gender 
and  disability  status  of  displaced 
persons. 

(hj  Dej'inition  of  displaced  person.  (1) 
For  purposes  of  this  section,  the  term 
displaced  person  means  a  person 
(household,  business,  nonprofit 
organization,  or  farm)  that  moves  from 
real  propertv.  or  moves  personal 
property  from  rr^al  property, 
periiianontly,  as  a  direct  resuU  of 
acquisition,  rehabilitation,  or 
demolition  for  a  project  assisted  under 
this  p.-frt.  The  term  "displaced  person" 
includes,  but  mav  nni  be  limited  to: 

(i)  A  person  who  moves  permanently 
from  the  real  property  after  receiving  a 
notice  from  the  PHA  or  property  owner 
that  requires  such  move,  if  the  move 
occurs  on  or  after: 

(A)  For  conventional  or  acquisition 
projects,  the  date  of  approval  by  HUD  of 
the  PHA  propo.sal  incorporating  the  site, 
or  for  scattered  sites,  the  date  HUD 
aporoves  the  applicable  site; 

(B)  For  turnkey  projects,  the  date  the 
PHA  proposal  is  submitted  to  HUD;  or 

(C)  For  major  reconstruction  of 
obsolete  public  housing  projects,  the 
date  the  PHA  issues  the  invitation  for 
bids  for  the  project; 

(ii)  Any  person,  including  a  person 
who  moves  before  the  date  described  in 
paragraph  (h)(l)(i)  of  this  section,  that 
the  PHA  or  HUD  determines  was 
displaced  as  a  direct  result  of 
acquisition,  rehabilitation,  or 
demolition  for  the  assisted  project;  or 

(iii)  A  tenant-occupant  of^a  dwelling 
unit  who  moves  from  the  building/ 
complex,  permanently,  after  the 
"initiation  of  negotiations,"  (defined  in 
paragraph  (i)  of  this  section),  if  the  move 
occurs  before  the  tenant  is  provided 
written  notice  offering  him  or  her  the 
opportunity  to  lease  and  occupy  a 
suitable,  decent,  safe,  and  sanitar>' 
dwelling  in  the  same  building/complex, 
under  reasonable  terms  and  conditions, 
upon  completion  of  the  project.  Such 


reasonable  terms  and  conditions  include 
a  monthly  rent  and  estimated  average 
monthly  utility  costs  that  do  not  exceed 
the  amount  determined  in  accordance 
with  24  CFR  913.107;  or 

(iv)  A  tenant-o<;cupant  of  a  dwelling 
who  is  required  to  relocate  temporarily, 
but  does  not  return  to  the  building/ 
complex,  if  either: 

(A)  The  tenant  is  not  offered  payment 
for  all  reasonable  out-of-pocket 
expenses  incurred  in  connection  with 
the  temporary'  relot:ation.  including  the 
cost  of  moving  to  and  from  the 
temporarily  o<xupied  unit,  any 
increased  housing  costs  and  incidental 
expenses;  or 

(B)  Other  conditions  of  the  temporary 
relocation  a^e  not  reasonable;  or 

(v)  A  tenant-occupant  of  a  dwelling 
who  moves  f.-oin  the  building/complex 
permanently  after  he  or  she  has  been 
required  to  luove  to  another  dwelling 
unit  in  the  sanie  building/complex  in 
order  to  carrv^  out  the  project,  if  either 

(A)  The  ten.int  is  not  offered 
reimbursement  for  all  reasonable  out-of- 
pocket  expens-'.^  nicurred  in  connection 
with  the  move;  or 

(B)  Other  conditions  of  the  mo\  e  are 
not  reasonable;  or 

(2)  Notwithstanding  the  provisions  ol 
paragraph  (hjd ;  of  thir,  section,  a  person 
does  not  qualify  as  a  "di  .placed  person' 
(and  is  not  elifc;it)le  for  relocation 
assistance  under  the  URA  or  this 
section),  if: 

(i)  The  person  has  been  e\icfed  for 
serious  or  repented  violation  of  the 
terms  and  conditions  of  the  lease  or 
occupancy  agreement,  violation  of 
applicable  Federal,  State  or  local  law.  or 
other  good  cause,  and  the  PHA 
determines  thai  the  eviction  was  not 
undertaken  for  the  purpose  of  evadinu 
the  obligation  to  provide  relocation 
assistance; 

(ii)  The  person  moved  into  the 
property  after  the  date  described  in 
paragraph  (h)(l)(i)  of  this  section,  but 
before  commencing  occupancy,  received 
written  notice  of  the  project,  iis  possible 
impact  on  the  person  (e.g.,  that  the 
person  may  be  displaced,  temporarily 
relocated,  or  suffer  a  rent  increase)  end 
the  fact  that  he  or  she  would  not  que!if> 
as  a  "displaced  person"  (or  for 
assistance  under  this  section)  as  a  result 
of  the  project; 

(iii)  The  person  is  ineligible  under  49 
CFR  24.2(g)(2);  or 

(iv)  HUD  determines  that  the  person 
was  not  displaced  as  a  direct  result  of 
acquisition,  rehabilitation,  or 
demolition  for  the  project. 

(3)  The  PHA  may,  at  any  time,  dsk 
HUD  to  determine  whether  a 
displacement  is  or  would  be  covered  bv 
this  section. 
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(i)  Definition  of  initiation  hf 
negotiations.  For  purposes  o  this 
section,  tlie  term  "initiation  pf 
negotiations"  means: 

(1)  For  conventional  or  ac(Juisition 
I )  rejects: 

(i)  Where  the  PHA  purchaies  the  real 
property  through  an  arm's-length 
transaction  (as  described  in 
24.101(a)(l)J,  the  seller's  ac 
the  PHA's  written  offer  to 
property  (i.e.,  the  seller's  execution 
form  HUD-51971-II).  provi 
later  purchases  the  property 
other  date,  as  may  he  determ  ned 


'9 


c  >pt. 
purch 


c  ed 


CFR 
ance  of 
ase  the 
of 
the  PHA 
or  such 
by  the 


PHA  with  the  approval  of  the  HUD 
Field  Office;  or 

(ii)  Where  the  PHA's  purchase  of  the 
real  property  does  not  qualify  as  an 
arm's-length  transaction  under  49  CFR 
24.101(a)(1),  the  delivery  of  the  initial 
written  purchase  offer  from  the  PHA  to 
the  Owner  of  the  property  (i.e.,  the  PHA 
executed  form  HUI>-51971-II). 
However,  if  the  PHA  issues  a  notice  of 
intent  to  acquire  the  property,  and  a 
person  moves  after  that  notice,  but 
before  the  initial  written  purchase  offer, 
the  "initiation  of  negotiations"  is  the 
actual  move  of  the  person  from  the 
property; 


(2)  For  turnkey  projects,  HUD  Field 
Office  approval  of  the  PHA's  proposal 
incorporating  the  developer's  proposal, 
provided  the  contract  of  sale  is  later 
executed:  or 

(3)  For  major  reconstruction  of 
obsolete  projects,  the  PHA's  issuance  of 
the  invitation  for  bids  for  the  project. 

(Approvfid  by  Office  of  Management  and 
Budget  under  OMB  Control  Number  2506- 
0121) 

Dated;  May  23. 1994. 
Henry  G.  Cisneros, 

SfCrvtaTy: 

|FK  Doc.  94-13405  Filed  G-3-94:  8:45  ami 
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AGENCIES:  Mine  Safety 
AdministrnMon,  Labor 
Institute  for  Occupation. 
Health.  Centers  for  Disease 
Prevention.  Department 
Human  Services. 
ACTION:  Notice  of  public 
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summary:  The  Mine  Safe  I 
Administration  (MSHA) 
National  Institute  for  Oc  ; 
Safety  and  Health  (NIOSH) 
joint  public  hearing  to 
comments  on  the  Febru 
FR  8357)  notice  add 
finding  by  the  Secretary 
the  Secretary  of  Health 
Services  that  the  average 
of  respirable  dust  to  wh 
in  the  active  workings  o 
exposed  can  be  measure( 
over  a  single  shift.  This  \ 
held  pursuant  to  section 
Federal  Mine  Safety  and 
1977  (Mine  Act).  The  h 
held  in  Morgantown. 

This  notice  should  be 
conjunction  with  the  not 
noncompliance  determi 
published  separately  by 
elsewhere  in  the  Federal 
DATES:  Ail  requests  to  ni 
presentations  for  the  rec 
submitted  at  least  5  days 
hearing  date.  Immediate 
hearing,  any  unailoted  ti 
made  available  to  person 
requests.  The  public  hea 
held  on  Wednesday.  July 
hearing  will  be  held  fron 
p.m. 

ADDRESSES:  The  hearing 

the  following  location; 

Energy,  Morgantown  En 

Center  (METC).  room  51-|C.  3610 

Collins  Ferry  Road,  Morg  miown.  West 

Virginia  26507-0880. 

Send  requests  to  make 
presentations  to:  Mine 
Health  Administration 
Standards,  Regulations  a 
room  631.  4015  Wilson 
Arlington,  Virginia  2220 
FOR  FURTHER  INFORMATIOrj  CONTACT: 
Patricia  W.  Si  Key,  Direct  k,  Office  of 
Standards,  Regulations  ai|d  Variances. 
M.<iHA.  (703)  235-1910. 
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SUPPLEMENTARY  INFORMATION:  On 
February  18,  1994,  the  Secretary  of 
Labor  and  the  Secretary  of  Health  and 
Human  .Services  jointly  published  a 
notice  in  the  Federal  Register  (59  FR 
8357)  announcing  a  new  finding  that  the 
average  concentration  of  respirable  dust 
to  which  each  miner  in  the  active 
workings  of  a  coal  mine  is  exposed  can 
be  accurately  measured  over  a  single 
shift  in  accordiince  with  section 
202(f)(2)  of  the  Federal  Mine  Safety  and 
Health  Act  of  ir;77.  Based  on  this 
finding,  the  Secretaries  are  proposing  to 
rescind  the  finding  issued  on  July  17, 

1971,  and  affirmed  on  February  23, 

1972.  which  is  discussed  below. 
Concurrenii> ,  MSHA  published  a 

notice  in  the  Federal  Register  (59  FR 
8356)  announcing  its  intention  to  use 
both  single,  full-shift  respirable  dust 
measurements,  and  the  average  of 
multiple,  full-shift  respirable  dust 
samples,  to  determine  noncompliance 
and  issue  citations  for  violations  of  the 
respirable  dust  standard  under  the 
MSHA  coal  mine  respirable  dust 
program. 

The  comment  periods  for  these 
notices  were  scheduled  to  close  on 
April  19. 1994.  but,  in  response  to 
requests  from  the  mining  community  for 
additional  time  in  which  to  prepare 
their  comments.  MSHA  extended  the 
comment  period  to  May  20,  1994  (59  FR 
16958). 

The  purpose  of  the  public  hearing  is 
to  receive  relevant  comments  and  to 
answer  questions  concerning  the 
notices.  The  hearing  will  be  conducted 
in  an  informal  manner  by  a  panel  of 
MSHA  and  NIOSH  officials.  Although 
formal  rules  of  evidence  or  cross 
examination  will  not  apply,  the 
presiding  official  may  e.xercise 
discretion  to  ensure  the  orderly  progress 
of  the  hearing  and  may  exclude 
irrelevant  or  unduly  repetitious  material 
and  questions. 

'    The  hearing  will  begin  with  an 
opening  statement  from  MSHA  and 
NiOSH.  followed  by  an  opportunity  for 
members  of  the  public  to  make  oral 
presentations.  The  hearing  panel  will  be 
available  to  address  relevant  questions. 
At  the  discretion  of  the  presiding 
ofilcial.  speakers  may  be  limited  to  a 
maximum  of  20  minutes  for  their 
presentations.  In  the  interests  of 
conducting  a  productive  hearing,  MSHA 
and  NIOSH  will  schedule  speakers  in  a 
manner  that  allows  all  points  of  view  to 
be  heard  as  effectively  as  possible. 

Verbatim  transcripts  of  the 
proceedings  will  be  prepared  and  made 
a  part  of  the  rulemaking  record.  Copies 
of  the  hearing  transcripts  will  be  made 
available  to  the  public  for  review. 


MSHA  and  NIOSK  will  also  accept  for 
the  record  additional  written  comments 
and  other  appropriate  data  from  any 
interested  party,  including  those  not 
presenting  oral  statements.  Written 
comments  and  data  submitted  to  MSHA 
or  NIOSH  will  be  included  in  the 
rulemaking  record.  To  allow  for  the 
submission  of  any  post-hearing 
comments,  the  record  will  remain  open 
until  August  .S.  1994. 

Issues 

•  Bescission  of  Joint  1971  ^1972  Finding 

Comments  received  to  date,  have 
reflected  some  confusion  over  the 
MSHA  and  NIOSH  decision  to  rescind 
the  1971  Notice  of  Finding  which  was 
affirmed  in  1972.  On  July  17. 1971.  a 
Notice  of  Finding  under  section 
202(f)(2)  of  the  Mi.^e  Act  was  published 
by  the  Secretaries  of  the  Interior  and 
Health.  Education,  and  Welfare  (36  FR 
13286.  July  17. 1971).  This  finding  was 
based  on  an  analysis  of  mine  operator 
dust  sample  results  from  2,179  working 
sections  in  compliance  with  the  dust 
standard.  Specifically,  the  average 
concentration  of  all  10  full-shift  samples 
submitted  from  each  working  section 
under  the  regulations  in  effect  at  the 
lime  (referred  to  as  "basic  samples") 
"*   *   *  was  compared  vvi»h  the  average 
of  the  two  most  recently  submitted 
samples*   *   *,  then  to  the  three  most 
recently  submitted  samples,  then  to  the 
four  most  recently  submitted  samples, 
etc." 

In  discussing  the  results  of  these 
comparisons,  the  Secretaries  stated  that 
"•  *  *  the  average  of  the  two  most 
recently  submitted  samples  of  respirable 
dust  was  statistically  equivalent  to  the 
average  concentration  of  the  current 
basic  samples  for  each  working  section 
in  only  9.6  percent  of  the  comparisons.  ' 
The  finding  concluded  that  "laj  single 
shift  measurement  of  respirable  duSt 
would  not,  after  applying  valid 
statistical  techniques  to  such 
measurement,  accurately  represent  the 
atmospheric  conditions  to  which  the 
miner  is  continuously  exposed." 

MSHA  and  NIOSH  have  concluded 
that  the  statistical  analysis  and  the  1971 
Finding  itself  were  not  germane  to  the 
Congressional  intent  as  stated  in  section 
202(f)  of  the  Mine  Act.  On  examination, 
it  can  be  seen  that  the  conclusion 
reached  in  the  notice  is  not  consistent 
with  the  title  of  the  notice.  Specifically, 
the  title  of  the  notice  published  in  1971 
and  affirmed  in  1972  states  the 
following:  "Notice  of  Finding  That 
Single  Shift  Measurements  of  Respirable 
Dust  Will  Not  Accurately  Represent 
Atmospheric  Conditions  During  Such 
Shift".  The  conclusion  reached  in  the 


notice  states  that:  "*   *   *  a  single  shift 
measurement  would  not,  after  applying 
valid  statistical  techniques,  accurately 
represent  the  atmospheric  conditions  to 
u  hich  the  miner  is  continuously 
exposed".  Section  202(0  specifies  a 
finding  focused  on  the  "atmospheric 
conditions  on  such  shift."  not  the 
"atmospheric  conditions  during  which 
the  miner  is  continuously  exposed." 
The  analysis  did  not  address  the 
iiccuracy  of  a  single  full-shift 
measurement  in  representing 
atmospheric  conditions  during  the  shift 
DM  wliich  it  was  taken.  Therefore,  the 
1971/1972  finding  does  not  e.stabli.sh 
that  a  single-shift  measurement  is 
invalid. 

NIOSH  and  xMSHA  request  additional 
(  omments  on  their  decision  to  rescind 
the  joint  1971/1972  finding  and  issue  a 
new  finding. 

Ar.ciiracy  of  Single  Full-Shift 
Measurements 

The  proposed  joint  finding  is  based 
on  -NIOSH  and  MSHA's  position  t!iat  a 
sample  taken  in  accordance  with  the 
provisions  of  30  CFR  parts  70,  71,  and 
90  accurately  represents  the  full-shift, 
average  atmospheric  dust  concentration 
;it  the  location  where  the  sample  is 
c;ollected.  These  regulatory  provisions 
were  designed  to  assure  that 
measurements  taken  with  approved 
sampling  devices  in  a  prescribed 
manner  would  meet  a  level  of  accurrfcy 
acceptable  to  the  Secretaries.  Some 
commenters  suggested  that  the  joint 
finding  was  invalid  becau.se  NIOSH  and 
.MSHA  had  no  evidence  that  a  single- 
shift  sample  would  accurately  measure 
atmospheric  conditions  as  required  by 
.Miction  202(0. 

MSHA  and  NIOSH  request  further 
i:omm.ents  and  data  from  the  mining 
t  ommunity  concerning  the  accuracy  of 
a  single,  full-shift  respirable  coal  dust 
m(!asurement, 

Daled:  May  27,  1994. 
].  Davitt  McAteer, 

As^^islant  Set  retarv  for. Mine  Safvtvimd 
Health. 

Diito(i:M.-iy31.  1994. 

I.inda  Rosenstock. 

l)irtK.tor.  National  Institute  for  Occiipnlionul 

Safety  and  Health. 

IFR  liiKi.  94-13664  Filed  6-3-94;  8;45  iinil 
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DEPARTMENT  OF  LABOR 

Mine  Safety  and  Health  Administration 

Coal  Mine  Respirable  Dust  Standard 
Noncompliance  Determinations 

AGENCY:  Mine  Safety  and  Health 

Administration,  Labor. 

ACTION:  Notice  of  public  hearing. 


SUMMARY;  The  Mine  Safety  and  Health 
Adniinistration  (MSHA)  will  hold  a 
public  hearing  to  receive  public 
comments  on  the  February  18,  1994.  {^9 
FR  83.~)6)  notice  proposing  the  use  of 
single,  full-shift  respirable  dust 
measurements  to  determine 
noncompliance  under  tlie  MSHA  coal 
mine  respirable  du.st  program.  This 
hearing  is  being  held  pursuant  to 
set:tion  101  of  the  Federal  Mine  Safety 
and  Health  Act  of  1977  (Mine  Act).  The 
hearing  will  be  held  in  Morgantown. 
West  Virginia. 

This  notice  should  be  read  in 
(  onjunction  with  the  joint  notice 
published  elsewhere  in  today's  Federal 
Register  by  the  Department  of  Labor  and 
the  Department  of  Health  and  Himsan 
Servic:es. 

DATES:  All  requests  to  make  oral 
pre.senlations  for  the  recOrJ  should  be 
submitted  at  least  5  days  before  the 
hearing  date.  Immediately  before  the 
hearing,  any  unailoted  time  will  be 
made  available  to  persons  making  late 
reque.sts.  The  public  hearing  will  be 
hrtld  on  Wednesday.  July  6.  1994,  from 
1  p  m.  to  6  p.m. 

ADDRESSES:  The  hearing  will  be  held  at 
the  following  location:  Department  of 
Energy,  Morgantown  Energy  Technology 
Center  (METC).  room  51-C.' 3610 
Collins  Ferry  Road,  Morgantown.  West 
Virginia  26507-0880. 

Send  requests  to  make  oral 
presentations  to:  Mine  Safety  and 
Health  Administration,  Office  of 
Standards,  Regulations  and  Variances, 
room  631,  4015  Wilson  Boulevard. 
Arlington,  Virginia  22203. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  W.  Silvey.  Director,  Office  of 
Standards,  Regulations  and  Variances. 
.VKSHA.  (703)  23,5-1910. 

SUPPLEMENTARY  INFORMATION:  On 
February  18.  1994.  MSHA  published  a 
notice  in  the  Federal  Register  (59  FR 
835(i)  announcing  its  intention  to  use 
both  single,  full-shift  respirable  dust 
measurements  and  the  average  of 
multiple,  full-shift  respirable  dust 
samples  to  determine  noncompliance 
and  is.sue  citations  for  violations  of  the 
respirable  dust  standard  under  the 
MSHA  coal  mine  respirable  dust 
program. 


Concurrently,  the  Secretary  of  Labor 
and  the  Secretary  of  Health  and  Human 
Services  jointly  published  a  notice  in 
the  Federal  Register  (59  FR  8357) 
announcing  a  new  finding  that  the 
average  concentration  of  respirable  dust 
to  which  each  miner  in  the  active 
workings  of  a  coal  mine  is  exposed  can 
be  accurately  measured  over  a  single 
shift  in  accordance  with  section 
202(0(2)  of  the  Federal  Mine  Safely  and 
Health  Act  of  1977.  Based  on  this  " 
finding,  the  Secretaries  are  proposing  to 
rescind  the  finding  issued  on  July  17. 

1971.  and  affirmed  on  February-  23. 

1972.  described  in  the  accompanying 
notice  elsewhere  in  today's  Federal 
Register. 

The  comment  periods  for  these 
notices  were  scheduled  to  close  on 
April  19,  1994.  hut.  in  response  to 
requests  from  the  mining  community  for 
additional  time  in  which  to  prepare 
their  comments.  MSHA  extended  the 
comment  period  to  May  20. 1994  (59  FR 
Ifi9'i8). 

The  purpose  of  the  public  hc-aring  is 
to  receive  relevant  comments  and  to 
answer  questions  concerning  the 
notices.  This  hearing  will  be  conducted 
in  an  informal  manner  by  a  panel  of 
MSHA  officials.  Although  formal  rules 
of  evidence  or  cross  examination  will 
not  apply,  the  presiding  official  may 
exercise  aiscietion  to  ensure  the  orderly 
progre.ss  of  the  hearing  and  may  exclude 
irrelevant  or  unduly  repetitiou.s  material 
and  questions 

The  hearing  will  begin  with  an 
opening  statement  from  MSHA, 
followed  by  an  opportunity  for  memlnTs 
of  the  public  to  make  oral  presentations 
The  hearing  panel  will  be  available  to 
address  relevant  questions.  At  the 
discretion  of  the  presiding  official, 
speakers  may  be  limited  to  a  maximinn 
of  20  minutes  for  their  presentations.  In 
the  interests  of  conducting  a  productive 
hearing.  MSHA  will  schedule  speakers 
in  a  manner  that  allows  all  points  of 
view  to  be  heard  as  effectively  as 
possible. 

Verbatim  transcripts  of  the 
proceedings  will  be  prepared  and  made 
a  part  of  the  rulemaking  re<.ord.  Copies 
of  the  hearing  transcripts  will  be  made 
available  to  the  public  for  review. 

MSHA  will  also  accept  for  the  record 
additional  written  comments  and  other 
appropriate  data  from  any  interested 
party,  including  those  not  presenting 
oral  statements.  Written  comments  and 
data  submitted  to  MSH,\  will  be 
included  in  the  rulemaking  record.  To 
allow  for  the  submission  of  any  post- 
hearing  comments,  the  record  will 
remain  open  until  .'Kugu.st  5.  1994. 
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February  18, 1994,  notice,  for  making 
noncompliance  determinations  with 
respect  to  the  respirable  coal  mine  dust 
standard.  Several  commenters  objected 
to  the  principle  of  citing  for 
noncompliance  only  when 
noncompliance  is  indicated  at  a  high 
confidence  level,  claiming  that  doing  so 
would  effectively  result  in  an  increase 
in  the  permissible  exposure.  Other 
commenters  contended  that  the 
proposed  values  at  which  a  citation 
would  be  issued  do  not  sufficiently 
account  for  all  sources  of  measurement 
uncertainty.  MSHA  specifically  solicits 
additional  comments  and  data  from  the 
mining  community  on  the  appropriate 
values  at  which  a  citation  should  be 
issued. 

M.SHA  also  requests  conmients  and 
data  from  the  mining  community 
concerning  the  following: 


1.  The  impact  on  mine  environmental 
respirable  dust  levels  of  using  the 
proposed  values  for  noncompliance 
determinations; 

2.  Whether  the  proposed  citation 
criteria,  involving  use  of  both  single 
samples  and  the  average  of  multiple 
samples,  will  reduce  the  incidence  of 
overexposures  on  individual  shifts;  and 

3.  Other  approaches  that  could  be 
utilized  to  detect  when  the  average 
concentration  of  respirable  dust  in  the 
mine  environment  is  not  being 
maintained  below  the  applicable 
standard  during  each  shift. 

Ddtod:  May  27,  1994 
).  Davilt  McAteer, 

Assistant  Sfcretnn-  for  Mine  Saff^ty  tiiu) 

Hmlth. 

|FR  Doc.  94-13663  Filo(!  b-3-94;  HA?,  ;!r,ii 

BILLING  CODE  4S10-43-P 


Reader  Aids 


INFORMATION  AND  ASSISTANCE 


Federal  Register 

liid»^x.  finding  aids  &  general  information 
Public  inspection  announcement  line 
Corrections  to  published  documents 
Document  drafting  information 
Mnt  hine  readable  documents 

Code  of  Federal  Regulations 

Iiirinx.  finding  aids  &  general  information 
Pnnling  «;<hedules 

Laws 

I'ulilu  Laws  Update  Service  (numbers,  dates,  etc. 
Adfii!i(Mia!  information 

Presidential  Documents 

I.M  1  utive  orders  and  proclamations 

'"hblic  Papers  of  the  Presidents 

'Aeckly  Compilation  of  Presidential  Documents 

The  United  States  Government  Manual 

Ct-rmial  infonnation 

Other  Services 

D.ila  b.ise  and  machine  readable  specifications 

Guidf  to  Record  Retention  Requirements 

Legal  staff  _, 

Privacy  Act  Compilation 

PuMir  Laws  Update  Service  (PLUS) 

IIjD  for  the  hearing  impaired 


202-523-6227 
523-5215 
523-6237 
523-3187 
523-3447 


523-6227 
523-3419 


523-6641 
523-5230 


523-5230 
523-5230 
523-5230 


523-5230 


523-3447 
523-3187 
523-4534 
523-3187 
523-6641 
523-5229 


ELECTRONIC  BULLETIN  BOARD 

Irn:  Electronic  Bulletin  Board  sen  ue  tor  Public  Law  » 

iimiibers.  Federal  Register  finding  aids  and  list  of 

lUii  uHienls  on  public  insperiinn  202-275-0920 

FAXON-DEMAND 

i  In-  ddily  Federal  Register  lablu  ot  Comeiiis  ami  the  li«t  nt 

dw.  uments  on  public  inspection  are  available  on  Ihe 

\aiii)nal  Archives  fax-on-demand  system.  Vou  must  call 

liom  <i  f.ix  machine.  There  is  no  charge  for  the  ser\  ice 

t  <(  t'pi  l(,r  long  distance  telephone  r  hargcs  301-713-6905 


FEDERAL  REGISTER  PAGES  AND  DATES.  JUNE 

i;8;^0"/-28458 1 

26-459-28758 2 

.28759-29184 3 

2Qi8t>- 29350 .*. 6 


Federal  Register 

Vol.  59.  No.  107 
Monday.  June  6,  1994 


CFR  PARTS  AFFECTED  DURING  JUNE 


At  the  end  of  each  month,  the  Office  of  the  Federal  Register 
publishes  separately  a  List  of  CFR  Sections  Affected  (LSA),  which 
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3  CFR 

Proclamattons: 

6695 28459 

6696 28461 

6697 28463 

6698 28757 

Administrative  Orders: 
Presidential  Determinations; 
No,  94-24  of 

May  16,  1994 28759 

Executive  Orders: 
4257  (Revoked  in  part 

by  PLO  7056) 29205 

7  CFR 

723 28207 

1980 28465 

Proposed  Rules: 

6 28495 

372 28814 

1530 28286 

1710 28495 

1726 28924 

9  CFR 

77 29185 

92 28214,29186 
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10  CFR 

2 

40 

Proposed  Rules: 

72 


.29187 
.28220 

.2S496 


12  CFR 

208 23761 

574...: 28468 

701 29056 

13  CFR 
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14  CFR 
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20  CFR 
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21  CFR 
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Proposed  Rules: 

600 28821 
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640 28822 

660 28822 

22  CFR 

220 28769 
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24  CFR 

42 

207 

213 

215 


29326 

28246 

28246 

29326 

220 28246 

221 :^28246.  29326 

232 28246 

236 29326 
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2-^4 : 28246 

510 29326 

850 29326 

881 29326 
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883 29326 

S84 29326 
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941 29326 


.28286 


27  CFR 

Proposed  Rules: 

6 29215 

8 29215 

10 29215 

11 29215 

29  CFR 

Proposed  Rules: 

103 28501 

1910 28594 
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Ch.  VI „ 28432 

36  CFR 

242 28922,  29Cfc2 

1220 287  31 

1252 291  ?1 

1254 291  31 

1260 ~ 291 


38  CFR 

17 


}1 


.282)4 


73 


04 


40  CFR 

52 28785 

63 29196 

81 28326,28480 

180 28482 

250 28484 

281 .29201 

721 29202,  29203.  29204 

Proposed  Rules: 

52 28503 

63 291S6 

124 28530 

264 28504 

265 23504 

270 28504,28680 

271 2S504 

372 29252 

721 29255,29253 

43  CFR 

1720 2S205 

2070 292C5 

2510 29205 

4700 28275 

8350 29205 

Public  Land  Orders: 
1800  (Revoked  in  part 

by  PLO  7052) 28791 

7056 29206 

7057 28788 

7058 28789 

7059 28789 

7060 28790 

7062 28791 

44  CFR 

65 25484,28485 

Proposed  Rules 

67 23505 

45  CFR 

-56 28276 

46  CFR 

12 28791 

16 28791 


Proposed  Rules: 

40 „ 29259 

154 29259 

47  CFR 

73 29272,  29273 

48  CFR 

Proposed  Rules: 

245 28327 

252 28327 

1601 28487 

15C2 : 28487 

16C9 28487 

t6l5 28487 

1632 28487 

1642 28487 

1646 28487 

1652 28487 

49  CFR 

171 28487 

172 28487 

173 28487 

174 28487 

178 28487 

179 ; 28487 

50  CFR 

100 28922,  29032 

226 28793 

301 29207 

625 28809,29207 

671 28276 

672 28811,  29208 

675 28811,29203 

676 28281 

685 28499 

Proposed  Rules: 
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LIST  OF  PUBLIC  LAWS 

This  IS  a  continuing  list  o< 
public  bil's  from  the  ojrrert 
session  of  Congress  which 
have  become  Federal  faws.  it 
may  be  used  in  conjunction 
with  "PLUS"  (Public  Laws 
Update  Service)  on  202-523- 
6641.  The  text  of  laws  is  r.ot 
published  in  the  Federal 
Register  but  may  be  ordered 
in  individual  pamphlet  form 
(referred  to  as  "slip  laws") 
from  the  Superintendent  of 
Documents,  U.S.  Government 
Printing  Office,  Washington. 
DC  20402  (phone.  202-5*2- 
2470). 

H.R.  2139/P.L.  103-262 

To  authorize  appropriations  tor 
the  National  Historical 
Publications  and  Records 
Commission  for  fiscal  years 
1994,  1995.  1996,  and  1997 
(May  31.  1994;  108  Stat.  706. 
1  page) 

S.  1654/P.L.  103-263 

To  make  certain  technical 
corrections.  (May  31,  1994; 
108  Stat.  707;  3  pages) 

S.J.  Res.  179/P.L.  103-264 

To  designate  the  week,  of 
June  12  through  19.  1994.  as 
"National  Men's  Health 
Week".  (May  3l,  1994,  108 
Stat.  710;  2' pages) 

Last  List  )une  1.  1994 
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CFR  CHECKLIST 


This  checklist,  prepared  by  the  Office  of  the  Federal  Register,  is 
published  weekly.  It  is  arranged  In  the  order  of  CFR  titles,  stock 
numbers,  prices,  and  revision  dates. 

An  asterisk  {*)  precedes  each  entry  that  has  been  issued  since  last 
week  and  which  is  now  available  for  sale  at  the  Govemnnent  Printina 
Office.  ^ 

A  checklist  of  current  CFR  volumes  comprising  a  complete  CFR  set, 
also  appears  in  the  latest  issue  of  the  LSA  (List  of  CFR  Sections 
Affected),  which  Is  revised  monthly. 

The  annual  rate  for  subscription  to  all  revised  volumes  Is  S829.00 
domestic,  S207.25  additional  for  foreign  mailing. 
fVlail  orders  to  the  Superintendent  of  Documents,  Attn:  New  Orders 
P.O.  Box  371954,  Pittsburgh,  PA  15250-7954.  All  orders  must  be  " 
accompanied  by  remittance  (check,  money  order,  GPO  Deposit 
Account,  VISA,  or  Master  Card).  Charge  orders  may  be  telephoned 
to  the  GPO  Order  Desk,  Monday  through  Friday,  at  (202)  783-3238 
from  8:00  a.m.  to  4:00  p.m.  eastern  time,  or  FAX  your  charqe  orders 
to  (202)  512-2233. 

Title  Stock  Number  Prjce 

1,  2  (2  Reserved) (869-022-00001-2) $5.00 

3  (1993  Compilotion 
and  Parts  100  and 
101)  (869-022-00002-1)  .. 


33.00 

4  (869-022-00003-9) 5.50 

5  Parts: 

■1-«W (869-022-00004-7) 22.00 

700-1 199 (869-019-00005-4) 17.00 

12C0-End,  6(6 

Reserved) (869-022-00006-3) 23.00 

7  Parts: 

0-26 (869-022-00007-1) 21.00 

14.00 
20.00 
30.00 
23.00 
32.00 
16.00 


27-45  (869-022-00008-0) 

46-51    (869-022-00009-8) 

52  (869-022-00010-1) 

53-209 (869-022-00011-0) 

210-299 (869-022-00012-8) 

300-399 (869-022-0001 J-6) 

400-699 (869-022-O0C14-4)  18.00 

700-899 (869-022-00015-2) 22.00 

900-999 (869-01 9-000 IM)) 33.00 

1000-1059  (869-019-00017-8)  20.00 

1060-1 1 19  (869-022-00018-7) 15  00 

'  120-1 199  (869-022-00019-5 12.00 

1200-1499  (869-019-00020-8) 27  00 

1500-1899  (869-019-00021-6) 17.00 

1900-1939  (869-019-00022-4) 13.00 

1940-1949  (869-022-00023-3) 30.00 

1950-1999 (869-022-00024-1) 35.00 

2000-End (869-022-00025-0) 14.00 

8  (869-019-00026-7) 

9  Parts: 

1-199  (869-022-00027-6) 

200-End  (869-022-00028-4) 


Revision  Date 
Jan.  1,  1994 

•Jon.  1,  1994 
Jon.  1,  1994 

Jan.  1,  1994 
Jan.  1,  1993 

Jan.  1,  1994 

Jon.  1,  1994 
Jan.  1,  1994 
'Jan.  1,  1993 
Jan.  1,  1994 
Jon.  1,  1994 
Jon.  1.  1994 
Jan.  1,  1994 
Jan.  1,  1994 
Jan.  1,  1994 
Jan.  1,  1993 
Jan.  1,  1993 
Jan.  1,  1994 
Jan.  1,  1994 
Jan.  1,  1993 
Jan.  1,  1993 
Jan.  1,  1993 
Jan.  1,  1994 
Jan.  1,  1994 
Jon.  1,  1994 

20.00        Jon.  1,  1993 


10  Parts: 

0-50  (869-022-00029-2) 

51-199 (869-022-00030-6) 

200-399 (869-022-00031-4) 

400-499 (869-022-00032-2) 

500-£nd  (869-022-00033-1) 


29.00 
23.00 

29.00 
22.00 
1500 
21.00 
37.00 

11  (869-022-00034-9) 14.00 

12  Parts: 

1-199  (869-022-00035-7) 12.00 

200-219 (869-019-00036-4) 15.00 

220-299 (369-0 19-O0037-2) 26.00 

300-499 (869-022-00038- 1) 22.00 

500-599 (869-022-00039-0) 2000 

600-End  (869-022-00040-3) 32.00 

13  (869-022-00041-1) 30.00 


Jan.  1,  1994 
Jan.  1.  1994 

Jan.  1.  1994 
Jan.  1,  1994 
'Jon.  1.  1993 
Jon,  1,  1994 
Jan,  1,  1994 

Jan.  1,  1994 


Jan.  1,  1994 
Jan.  1.  1993 
Jan.  1.  1993 
Jan  1.  1994 
Jan.  1.  1994 
Jan.  1.  1994 

Jan.  I.  1994 


Title  Stock  Number 

14  Parts: 

1-59  (869-0 19-00G42-9) 29.00 

'60-139  (869-022-0004:^-8) 26  00 

140-199 (869-022-00044-6)  13.00 


Prtce   Revfsk>n  [}ate 


Jon.  I  1993 
Jan.  1,  1994 
Jon.  1.  1994 
Jon.  1,  1994 
Jan.  1.  1994 

Jan.  1.  1994 
Jon.  1,  1994 
Jon.  1.  1994 

Jon.  1,  1994 
Jon.  1.  1994 
Jon.  1,  1994 

Ap(.  1.  1993 
June  1.  1993 
Ju.-.e  1,  1993 

Ap..  1.  1993 
Apf.  1.  1993 
Apr.  1.  1993 
Apr  J.  1993 


1993 
1993 


AXM  1,  1993 
ACf.  ].  1993 
Apr.  1  1993 

Ap^  1,  1993 
AiX.  1.  1993 
Apr.  1.  1993 


200-1 199 (869-022-00045-4)  .  23  00 

1200-End (869-022-00046-2) 16.00 

15  Parts: 

f>-299  (869-022-00047-1) 15  00 

300-799 (869-022-00048-4)  .  26  00 

800-End  (869-022-00049-7) 23.00 

16  Parts: 

0-149  (869-022-00050-1) 6  50 

150-999 (869-022-00051-9) 18  00 

ICOO-End (869-022-00052-7) 2500 

17  Parts: 

1-199  (869-019-00054-2) 18  00 

200-239 (869-019-00055-1) 23  00 

240-End  (869-019-00056-9) 30.00 

18  Parts: 

1-149  (869-019-00057-7) 16  00 

150-279 (869-019-00058-5) 19  00 

280-399 (869-0 19-0C059-3) 15.00 

400-End  (869-0 19-O006O-7) 10.00 

19  Parts: 

1-199  (869-019-00061-5) 35.00        Ap»  1 

200-End  (869-019-00062-3) 1100        Apr.  T 

20  Parts: 

1-399  (869-019-00065-1) 19  00 

400-499 (869-019-00064-0) 31  00 

500-End  (869-019-00065-8) 30.00 

21  Parts: 

1-99  (869-019-00066-6) 1500 

100-169 (869-019-00067-4) 21  00 

170-199 (369-019-00068-2) 20.00 

200-299 (869-019-00069-1) 6.00     -    Ape  1    1993 

300-499 (869-019-00070-4) 34.00        Apr  1   1993 

500-599 (869-019-00071-2) 2100        Apr   l' 1993 

600-799 (869-019-00072-1) 6.00        Apr  1    1993 

800-1299  (869-019-00073-9) 22.00        Aof   5    1993 

1300-End (869-019-00074-7) 12.00        Apf.  '   1993 

22  Parts: 

1-299  (869-0 19-00075-5) 30.00        Ap'',    1993 

300-End  (869-019-00076-3) 22.00        Ap/  1,  1993 

23  (869-019-00077-1) 2100        Apr   1    19V3 

24  Parts: 

0-199  (869-019-00073-0) 38  00        ^^  1   19?3 

200-499 (869-019-00079-8) 36  00        Afjrlif-oj 

50O-699 (869-0I9-00C80-1) 17.00        ApMI991 

700-1699  (869-019-00081-0) 39.00        Api   «   1993 

170&-End (869-019-00082-6) 1500        A.p.-.  J,  1993 

25  (869-C 19-00083-6)  3100        Apr.  1.  19?3 

26  Parts: 

§§1.0-1-1.60 (869-019-00084-4) 21.00        Apr  1    1953 

§§1.61-1.169 (869-019-0Cn8:»-2) 37  00        Ap.-M993 

§§1.170-1.300 (869-0 19-O0086-1) 2300        A3(   1    1993 

§§1.301-1.400 (869-0 19-OQ087-9) 21.00        Ap:  1   1993 

§§1401-1.440 (869-019-00C88-7) 3100        Ap;   1    lOCj 

§§1.441-1.500  (869-019-00089-5)   2300        Ap?  1    1993 

§§1.501-1.640 (869-019-00090-9) 20.00        Apr  1    19-^3 

§§1.641-1.850 (869-019-00091-7) 24.00        Apr   i   1993 

§§1.851-1.907  (869-019-00092-51  27.00        Ap-   1    19^3 

§§1908-1.1000 (869-019-00093-3) 26.00        ApMlocj 

§§1.1001-1.1400  (869-019-00094-1) 22.00        AprlWVi 

§§1.1401-End  (869-019-00095-0)  31.00        Apr.  1    199  5 

2-29  (869-019-00096-8) 2300        Afv  1    199i 

30-39  (869-019-00097-6) 16  00        Apt  1    19'r', 

40-49  (869-0 19-00096-4J  13.00        Ap«}    Vl^i 

50-299 (869-0 19-00G99-2) 13.00        Apf  I   19  5 

300-499 (869-017-00100-0)  230C         ••.p'l    19^3 

500-599 (869-022-CQ101-9) b.Od      ^Apt   1   IC'j 
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Title 
6(X)-€nd  . 

27  Parts: 

1-199  

200-€nd  . 


Stock  dumber 

(869-01  M)0102-<l») 

(869-Cl  KW103-4) 
(869-01  «-001Ca-2) 


28  Parts: 

1-42  (869-Oi 

43-end  (369-01 

29  Parts: 

0-99  

1C(W99 

500-399 

9C'0-1899  

1900-1910  (§§1901.1  to 

1910.999)  

1910(§§1910.IQ(»fo 

end)  

1911-1925  

1926 

1927-End  


MX)105-1) 27.00 

00106-9)  21.00 


(869-01' ^X}107-7) 2100 

'^CO!08-5) 9.50 

' -00109-3) 36.00 

< -001 10-7) 17.00 


(869-0! 
(869-01 
(869-01 


(869-01<-0Clll-5) 31.00        July  I,  1993 


(£69-01^-00112-3) 21.00 


(869-01^-00113-1) 
(869-OU  -COl  14-0) 
(869-014-00115-8) 


30  Parts: 

1-199  (369-0 

200-699 (869-0! 

70O-£nd  


<;-cot 


tl6-6) 27.00 

117-1) 20.00 

(669-01^h00116-2) 27.00 


S-OC! 


31  Parts: 

O-IO?  

200-€nd  .. 


(869-019 -CO!  19-1) 
(869-019  -00120-4) 


32  Parts: 

1-39,  Vol.  I 

1-39,  Vol.  IJ „ 

1-39.  Vol.  lU 

1-190  (369-01 

191-399 (869-01 

40(>629  (869-Oi 

630-699 (869-0; 

700-799  

8C0-End  


9  ■001 


9  00! 
9  001 


33  Parts: 

1-124  , 

125-199  

200-€nd  (869-0 


34  Parts: 

'-299  (869-01940C13O-1) 

300-399 (869-019-  0C131-O) 

400-ErKl  (869-0 19-|00 132-8) 


35  (869-0 19-|C013>6) 12  00 

35  Parts: 

1-199  (369-0 i9-|D0::. 

2%-End  (669-0 


37  (36SM)19^D0136-l) 20.00 

33  Parts: 

3-17  (869-019-C)0137- 

18-End  


(869-01^  D013 


59  (869-01  ?4)0! 39-5) 17.C0 

40  Parts: 

l-Sl  (369-0 19-1)0 1.10-9) 

52  (869-019- )0UJ-7) 

53-59  (869-019-  )C142-5) 

60  (869-019-  0143-3) 

61-80  (369-0 19-|)C  144-1) 

81-85  (669-0! 

86-99  

10O-149 (369-0 19-t!0 147-6) 

l50-)89 (369-019-10143-4) 

190-259 (369-019-  (C149-2) 

260-299 (869-019-0150-6) 

30(^399 (869-019-0151-4) 

4C0-424 (869-019-  C152-2) 

425-^99  (869-019-1  0153-1) 

700-789 (869-019H  0154-9) 


9-10145-0) 
(369-019-  )0146r8) 


Price 
8.00 

37.00 
11.00 


Revision  Dale 
Apr  1.  1993 

Apr.  !.  1993 
*Apr.  ?,  1991 


July  1. 
July  1. 


1993 
1993 


July  1.  1993 
July  1,  1993 
July  1.  1993 
July  ».  1993 


2200 
33  00 
36  00 


121-2) 

22-1) 

123-9) 

9f00124-7) 
(86?-019f0Q125-5) 


(369-019  00126-3) 


18.00 
29.C0 

15.00 
19  00 
18.00 
30.00 
36.00 
26.00 
14.00 
21.00 
22.00 


(8i9-0 19  00127-1) 20.00 

(869-019  00128-0) 25.00 

9  00129-«) 24.00 


27.00 
20.00 
37  00 


9-iX) 


:4rvJ) 

35-2) 


16  CO 
35.00 


137-9) 31.00 

3-)) 30.00 


39.00 
37.00 
11.00 
35  00 
29.00 
21.00 
39.00 
36.00 
24.00 
17.00 
39  00 
18  00 
27.00 
28.00 
26.00 


My  \. 
July  1. 
July  1. 


1993 
1993 
1993 


July  1.  1993 

JLiy  1.  1993 
July  1  1993 
July  1.  1993 

July  1.  1993 
July  1,  1993 


2  July 

2  July 

2  July 

July 

July 

July 

*JLiy 

July 

July 


1,  1984 

1.  1984 

1.  19S4 

1.  1993 

1.  1993 

1.  1993 

1.  1991 

1.  1993 

1.  1993 


July  1.  1993 
July  1  1993 
July  1.  1993 

July  1.  1993 
JuV  I.  1993 
July  1,  1993 

July  1.  1993 


July  1 
July  1 

July  1.  1993 


1993 
1993 


July  1 
July  1 

JuV  1.  1993 


1993 
1993 


July  1  1993 
July  1.  1993 
July  1.  1993 
July  1 
July  1 
July  1 


July  1. 

July  1. 

July  1. 

July  1, 

July  1, 

July  1 

July  1 

July  1. 

July  1. 


1993 
1993 
1993 
1993 
1993 
1993 
1993 
1993 
1993 
1993 
1993 
1993 


Title 


Stock  Number 


Price 
26.00 


790-End  (869-019-00155-7)  .. 

41  Chapters: 

1.  l-I  to  1-10 )3.00 

1,1-11  to  Appendix.  2  (2  Reserved) 13.00 


3-6 

7  

8  

9  

10-17 


UJDO 
6.00 
4.50 

13.00 
9.50 


18,  Vol.  I  Ports  1-5  '. 13.00 

18,  Vol.  II  Ports  6-19 1300 

18,  Vol.  III.  Forts  20-52 13  00 

19-100  13.00 

1-100  „ (369-019-00156-5) 10.00 

101  (369-019-00157-3) 30.00 

102-200  „ (369-019-00156-1) 1 1.00 

201-Er^d  (369-019-00159-0) 12.00 

42  Parts: 

1-399  (869-019-00160-3) 24.00 

400-429 (869-019-00161-1) 25.CO 

430-Erd  (869-019-00162-0) ......  36.00 

43  Pai-ts: 

1-999  (869-0 19-00 163-8)  .. 

1000-3999  (869-019-00164-6)  .. 

40CO-£nd (869-019-00165-4)  .. 


23.00 
32.00 
14.00 


Revision  Date 

July  1.  1993 

3  July  1.  1984 
3  July  1.  1964 

2  July  1,  1984 

3  July  1,  1984 
3July  1.  1934 
^  July  1,  1984 
3July  1,  1984 
3Juty  1.  1954 
3  July  1.  1984 
3  July  1,  1984 
-July  1,  1984 

July  1.  1993 

July  1.  1993 

'July  1.  1991 

July  1,  1993 

(Dcf.  1,  1993 
Oct.  1,  1993 
Oct,  1.  1993 

Oct.  1  1993 
Oct.  1.  1993 
Oct.  1.  1993 


44 


(869-0 19-CO 166-2) 27,00        Oct  1   1993 


22.00 
1500 
30.00 
22.00 


45  Parts: 

1-199  (869-019-00167-1)  .. 

200-499 (869-019-00168-9)  . 

50O-T199  (869-019-00169-7)  .. 

12C0-End (869-019-00170-1) .. 

46  Parts: 

1-40  (569-019-00171-9) 18.00 

41-69  (869-0 19-00 172-7) 16.00 

70-59  (869-0!  9-00 173-5) 8  50 

90-!:? (369-019-00!  74-3) 15.00 

140-155 (869-019-00175-1) 12.00 

156-165 (869-019-00176-0) 17  00 

166-199 (369-019-00177-8) 17.00 

200-499 (869-019-00173-6) 20.00 

SCO-End  (369-019-00179-4) 15.00 

47  Parts: 

0-19  (869-019-00130-8) 24.00 

20-39  (869-019-00131-6) 24  00 

4G-C9  (869-019-00132-4)  14.00 

70-79  (869-019-00133-2) 23.00 

80-£nd  (869-019-00184-1) 26.00 

48  Chapters: 

1  (Paris  1-51)  (869-0 19-0C13S-9) 36  00 

1  (Ports  52-99)  (869-019-00186-7) 23.00 

2  (Ports  201-251) (869-019-00137-5) 16.00 

2  (Ports  252-299) (869-019-00188-3) 12.00 

3-6  (869-019-00139-1) 23  00 

7-14  (869-0 19-OC 190-5) 31.00 

15-28  (869-019-00191-3) 31  00 

29-End  (869-019-00192-1) 17.00 

49  Parts: 

1-99  (869-019-00193-0) 23.00 

100-177 ;......■.  (869-0 19-00 194-8) 30.00 

173-199 (869-019-00195-6) 20  00 

200-399 (869-019-00196-4) 27  00 

400-999  (869-019-00197-2) 33.00 

1000-1199  (869-019-00198-1) 18.00 

1200-End (869-019-00199-9) 22.00 

50  Parts: 

1-199  (369-019-00200-6) 20.00 

200-699 „ (369-019-00201-4) 21.00 

600-€nd  (869-019-00202-2) 22.00 

CFP  Index  ond  Findings 

Atds (869-022-00053-5) 38.00 


Oct.  1.  1993 
Oct.  1.  1993 
Oct.  1.  1993 
Oct.  1.  1993 

Oct.  1,  1993 
Oct.  !.  1993 
Oct.  1.  1993 
Oct.  1,  1993 
Oct.  1  1993 
Oct.  1.  1993 
Oct.  1.  1993 
Oct.  1.  1993 
Oct.  1.  1993 

Oct.  1.  1993 
Oct.  !  1993 
Oct.  1,  1993 
Oct  1.  1993 
Oct.  1.  1993 

Oct  1,  1993 
Oct.  1.  1993 
Oct.  1.  1993 
Oct  1.  1993 
Oct.  1.  1993 
Oct.  1.  1993 
Oct.  1  1993 
Oct.  1.  1993 

Oct.  1  1993 
Oct.  1  1993 
Oct.  1.  1993 
Oct.  1  1993 
Oct.  1  1993 
Oct.  1,  1993 
Oct,  1.  1993 

Oct.  I,  1993 
Oct.  I.  1993 
Oct  1,  1993 


Jon,  1  W4 
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Title  Stock  Number  Price 

Complete  1994  CfR  set 82900 

Microfiche  CFP  Edition. 

Connplete  set  (one-time  mailing)  188.00 

Complete  set  (one-time  mailing)  188.00 

Complete  set  (one-time  mailing)  223.00 

Subscription  (mailed  as  issued)  244.00 

Individual  copies 2.00 


Revision  Date 
1994 

1991 
1992 
1993 
1994 
1994 


'  Because  Wle  3  is  on  onnual  compilofmn,  this  volume  ond  c*  previous  voiumej 
should  be  retcmed  as  a  petmoneni  leletence  sou»ce 

'The  July  1,  1985  edition  o(  32  CFR  Pats  1-189  contans  o  note  only  lo. 

J*  '-39 jnclusive.  For  the  ful  text  d  the  Defense  Acqu«tion  Begulotwns 
in  Ports  1-39,  consult  the  thiee  CfR  volumes  issued  as  of  July  I  1984  coniamwia 
those  parts.  ^ 

^The  July  1.  1985  edition  of  41  CFR  Chapters  1-100  contoms  o  note  only 
lor  Chopfers  I  to  49  inclusive.  For  the  full  text  of  procurement  regulotions 
in  Chapters  1  to  49.  consult  the  eleven  CFR  volumes  issued  as  of  July  l 
1984  containing  those  chapters. 

'No  amendments  to  this  volume  were  promulgoted  during  the  penod  Apr 
1,  1990  to  Mor  31.  1994.  The  CFR  volume  issued  April  1,  1990  should  be 
retained. 

'No  omendments  to  this  volume  were  promulgoted  during  the  period  Apr 
1.  1991  to  Mar  31.  1993.  The  CFR  volume  issued  April  1  1991  should  be 
retoined. 

'No  amendments  to  this  volume  were  promulgoted  during  the  penod  July 
1.  1991  to  June  30.  1993.  The  CFR  volume  issued  July  1.  1991.  should  be  retained 

'No  amendments  to  this  volume  were  promulgoted  during  the  period  Jonuory 
1,  1993  to  December  31.  1993.  The  CFR  volume  issued  Jonuory  I  1993  should 
be  retained 


INFORMATION  \BOUT  THE  SUPERINTENDENT  OF  DOCUMENTS'  SUBSCRIPTION  SERVICE 


Know  when  to 

prices  down,  the 
learn  when  you  wil 
the  top  line  of  your 


ex[iect  your  renewal  notice  and  keep  a  good  thing  coming.  To  keep  our  subscription 
G(  tvemment  Printing  Office  mails  each  subscriber  only  one  renewal  notice.  You  can 
get  your  renewal  notice  by  checking  the  number  that  follows  month/year  code  on 
label  as  shown  in  this  example: 


AFR  SMITH212J  DEC94  R  1 

JOHN  SMITH 

212  MAIN  STREET 

F0F.E3r/ILLE  MD    10747 


To  be  sure  that  your 
If  your  subscription 
Superintendent  of 
will  be  reinstated. 


service  continues  without  interruption,  please  return  your  renewal  notice  promptly, 
service  is  discontinued,  simply  send  your  mailing  label  from  any  issue  to  the 
documents,  Washington,  DC  20402-9372  with  the  proper  remittance.  Your  service 


To  change  your  \ 
Superintendent  of  1 
DC  20402-9373. 


address: 


:  Please  SEND  YOUR  MAILING  LABEL,  along  with  your  new  address  to  the 
Ejocuraents,  Attn:  Chief,  Mail  List  Branch,  Mail  Stop:  SSOM,  Washington, 


your 


To  inquire  about 

your  correspondency 
Stop:  SSOM, Washing! 


•5468 


LjYcS|  pieaseentir 


subscriptions 
of  Code  of 


subscriptions 


Company  or  personal  neme 


Additional  address/ettentioo 


Street  address 


City,  State,  Zip  code 


Daytime  phone  including  are<  code 


Purchase  order  number  (opt  Dnal) 


A  renewal  notice  wiU  be 
sent  approximately  90  days 
befote  this  date. 


A  renewal  notice  will  be 
sent  approximately  90  days 
before  this  date. 


AFRDO  SMITH212J 
JOHN  SMITH 
212  MAIN  STREET 
FORESTVILLE  MD  20747 

••••••••••••••••••••••••••••••••••••••ei 


DEC94   :-<   1 


••■ •»•••••••••••• 


subscription  service:  Please  SEND  YOUR  MAILING  LABEL,  along  wiuh 
,  to  the  Superintendent  of  Documents,  Attn:  Chief,  Mail  List  Branch,  Mail 
on,  DC  20402-9375. 


To  order  a  new  sut  scripticn:  Please  use  the  order  form  provided  below. 


Supprintendent  of  Documents  Subscription  Order  Fonn     Chx^  your  order. 

It'9  oasyl 


VBC 


To  fax  your  orders  (202)  512-2233 


my  subscriptions  as  foBows: 

to  Federal  Register  (PR);  including  the  daily  Federal  Register,  nxxithly  Index  and  LSA  Ust 
Regulations  Sections  Affected,  at  M90  C612.50  foreign)  eacfi  per  year. 

to  Federal  Register,  daily  only  (FRDO).  at  M44  C555  foreign)  each  per  year. 


Federal 


The  total  cost  of  my  ordeir  is  $ .  (includes 

regular  shipping  and  hanpling.)  Price  subject  to  change. 


(Please  type  or  print) 


ine 


For  privacy,  check  box  below: 

Q  Do  not  noake  my  name  available  to  other  mailers 
Check  method  of  payment 

□  Check  payable  to  Superintendent  of  Documents 

□  GPO  Deposit  Account    |    |    |    |    |    FTl-n 

□  VISA     □MasterCard 


(expiration  date) 


D 


Thank  you  for  your  order! 


Authorizing  signature  tM 

MaH  To:  Superintendent  of  Documents 

P.O.  Box  371954.  Pittsburgh.  PA  15250-7954 


The  authentic  text  behind  the  news 

The  Weekly 
Compilation  of 

Presidential 
Documents 


Wcf-klv  f'umpilation  of 

Presidential 
Documents 


f 


/.Q:-^- 


This  unique  service  providcis  up-to-date 
infonTiation  on  Presidential  policies 
and  announcoments.  It  contains  the 
full  text  of  tha  President's  public 
speeches,  statements,  messages  to 
Congress,  news  conferences,  and  other 
Presidential  matanals  released  by  the 
Wile  House 

T^^e  Weekly  Compilation  carries  a 


Monday  dateline  and  covers  materials 
released  during  the  preceding  week 
Each  issue  contains  an  Index  of 
Contents  and  a  Cumulative  Index  to 
Prior  Issues. 

Separate  indexes  are  published 
periodicaily.  Other  features  include 
lists  of  acts  approved  by  the 
President,  nominations  submitted  to 


the  Senate,  a  checklist  of  White 
House  press  releases,  and  a  digest  of 
other  Presidential  activities  and  White 
House  announcements. 


Published  by  the  Office  of  the  Federal 
Register,  National  Archives  a.^d 
Records  Administration. 


OrOer  Proces-sing  Code 

*  5420 


Superintendent  of  Documents  Subscription  Order  Form 

Charge  your  order, 
tt's  easy!  (* 


To  fax  your  orders  (202)  512-2233 

I — I     I  fc-S,  please  enter one  year  sub^c^iplio^s  for  the  Weekly  Compilation  of  Presidential  Documents  (PD)  so  I 

can  keep  up  to  date  on  Presidential  activities. 


□  $103  First  Class  Mail 

The  total  cost  of  my  order  is  $ .  Price  includes 

regular  domestic  postage  and  handling  and  is  subject  to 
change.  International  customers  please  add  257o. 


(Company  or  perstmal  namt) 


( Plca.se  type  or  print ) 


(Additional  address/attention  line) 


(Street  addrtss) 


(City,  .State.  Zjp  code) 


(Daytime  phone  including  area  code) 


(Purcha.sc  order  no.) 


Q   %f)5  Regular  Mail 


For  privacy,  check  box  (k-Iom: 

J  Do  not  make  my  name  available  lo  other  mailers 

Check  method  of  payment: 

U  Check  payable  to  Superintendent  of  Documents 
JGPO  Deposit  Account 
J  VISA  3  MasterCard 


«             IE 

(expiration) 

-D 


(Auihoriymg  signature)  iw 

Thank  you  for  your  order.' 

Mail  lo:     Superintendent  of  Documents 

PO.  Box  .171^54.  Pittsburgh.  PA  15250-7954 


) 

Order  Now! 


The  United  States 
Governmlent  Manual 
1 993/94 


As  the  official 
the  M..inual  is  the  be?  t 
activities,  functions 
of  the  agencies  of  the 
branches.  It  also  inci 
a.t;encies  c>\m\  interna 
United  States  partici 

Particularly  helpfu 
and  \v  ho  to  see  abou 
each  agency's  "Sou re 
provides  addresses  ar 
obtaining  specifics  or 
grants,  employment, 
other  areas  of  citizen 
comprehensive  name 

Of  significant  his 
which  lists  the  agenc 
Government  abolish 
name  subsequent  to 

The  Manual  is  pub 
Register,  N'ationai  A 


hancbcH^k  of  the  FederalGovernment, 
source  of  information  on  the 
organization,  and  principal  officials 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

5  CFR  Part  591 
RIN  3206-AF59 

Separate  Maintenance  Allpwance  for 
Duty  at  Johnston  Island 

agency:  Office  of  Porsonno) 

Management. 

ACTION:  Final  rule. 


SUMMARY:  The  Office  of  Personnel 
Management  is  adopting  as  final  the 
interim  regulations  authorizing  payment 
of  a  separate  maintenance  allowance  to 
Federal  civilian  employees  assigned  to 
Johnston  Island,  a  nonforeign  post  of 
duty  dedicated  to  chemical  weapon 
storage  and  disposal  facilities.  A 
separate  maintenance  allowance  assists 
an  employee  in  mooting  some  of  the 
additional  expenses  of  maintaining  a 
spouse  and/or  dependents  elsewhere 
who  would  normally  reside  with  the 
employee.  The  finai'rej^ulations  provide 
for  determining  which  employees  are 
eligible  for  the  separate  maintenance 
allowance,  which  n^latives  qualify  as 
dependents,  the  method  of  payment, 
and  the  payment  ainoiuits. 

EFFECTIVE  DATE:  The  final  regulatirms  are 

effective  on  |uly  7.  1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Roger  M.  Knadle.  (202)  (iOfi-2858. 
SUPPLEMENTARY  INFORMATION:  The  Offici' 
of  Personnel  M.inagenif-nt  (OPM) 
published  an  interim  rule  on  October  4 
1993  (.58  FR  51565).  The  30-day  public' 
common;  period  ended  on  Nov'embcr  3. 
1993.  No  connnents  wc^re  received  on 
the  interim  rule;  thfTcfore.  OPM  is 
adopting  as  final  the  interim  rule 
implementing  section  1092  of  Public 
Law  102-190.  Decembers.  1991  (the 
National  Defense  Authorization  Act  for 
Fiscal  Years  1992  and  1993).  Section 
1092  amended  chapter  .59  of  title  5, 
United  States  Code,  by  adding  secticm 


5942a  to  provide  a  separate 
maintenance  allowance  to  assist  an 
employee  assigned  to  Johnston  Island  to 
meet  the  additional  expenses  of 
maintaining  a  spouse  and/or 
dependents  elsewhere  who  would 
normally  reside  with  the  employee.  On 
November  16. 1992,  this  regulatory 
authority  was  delegated  to  OPM  by 
Executive  Order  12822. 

The  final  regulations  provide 
procedures  and  rules  under  which  the 
head  of  the  agency  may  determine 
eligibility  for  a  separate  maintenance 
allowance  and  the  appropriate  payment 
amount.  The  regulations  define:  (1) 
Dependents,  (2)  the  annual  rate  to  be 
paid  to  an  employee  according  to  the 
number  of  his  or  her  dependents.  (3)  the 
method  of  payment,  and  (4)  the 
responsibilities  of  the  agencies  and 
OPM. 


Regulatory  Flexibility  Act 

I  certify  that  these  r»!gulatiojis  will  not 
have  a  significant  economic  impaci  on 
a  substantial  number  of  small  entities 
.since  they  apply  only  to  Federal 
agencies  and  employees. 

List  of  Subjects  in  5  CFR  Part  591 

Government  employees.  Travel  and 
transportation  expenses,  Wages. 
U.S.  Offue  of  Persoimf]  MHnagcnK-ii! 
Lorraine  A.  Green. 
Deputy  Director. 

Accordingly,  the  interim  nile  adding 
subpart  D  to  5  CFR  part  591,  published 
at  58  FR  51565  on  October  4.  1993,  is 
adopted  as  a  final  rule  without  change. 

IFR  Do(.  94-1.3740  Filed  r.-fi-q4:  8:4.5  jiiul 
BILLING  CODE  6325-01-M 

DEPARTMENT  OF  TRANSPOniATION 
Federal  Aviation  Admmistiatio.T 
14  CFR  Part  39 

[Docket  No.  94-ANE-05;  Amendment  39- 
8908;  AD  94-10-01] 

Airworthiness  Directives;  Hartzell 
Propeller  Inc.  HC-E4  Series  Propellers 

AGENCY:  Federal  Aviatitm 
Administration,  fJOT. 
ACTION:  Final  rule,  request  for 
comments. 


Federal  Register 

Vol.  59.  No.  108 

Tuesday.  June  7.  1994 


SUMMARY:  This  amendment  adopts  a 
new  airworthiness  direc  live  (AD)  that  is 


applicable  to  Hartzell  Propeller  Inc. 
Model  HC-E4A-3 A/El 09500  compositi; 
bladed  propellers  installed  on  but  not 
limited  to  Beech  Model  1900D  aircraft. 
This  action  requires  installation  of  new- 
propeller  blade  pitch  change  knob 
twelve  point  flange  head  attachment 
bolts,  new  preload  plates,  and  new 
propeller  blade  pitch  change  knob 
brackets.  This  amendment  is  prompted 
by  reports  of  15  propeller  blade  pilch 
change  knob  screw  failures  found 
during  routine  maintenance.  The 
actions  specified  in  this  AD  are 
intended  to  prevent  a  severe  propel li-r 
vibration  in  fiight  and  possible  loss  of 
propeller  pitch  control. 
DATES:  Effective  June  22,  1994. 

The  incorporation  by  n^ference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Registi'ras  of  |une  22 
1994. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  reteivi'd  on  or  before 
August  8,  1994. 

ADDRESSES:  Submit  conunenis  in 
triplicate  to  the  Federal  Aviation 
Administration  (FA A),  New  England 
Region.  Office  of  the  Assi.sfant  Chief 
Counsel.  Attention:  Rules  Docket  No. 
94-ANE-05,  12  New  England  Executii,. 
Park.  Burlington,  MA  0180.3-5299. 

The  service  information  ref(;ren(  ed  in 
this  AD  may  be  obtained  from  Hartzell 
Propeller  Inc..  One  Propeller  Place. 
Piqua.  OH  453.50-2634;  telephone  (5i:<| 
"78-4200.  fax  (513)  778-4,391.  This 
information  may  be  examined  at  the 
FAA.  New  England  Region.  Office  of  thi- 
Assistant  Chief  Counsel,  12  New 
Engiami  Executive  Park.  Burlington. 
MA;  or  at  the  Offic:e  of  Ihc;  Federal 
Regist(>r,  800  North  Capitol  Stnt'l,  N\V  , 
suite  700,  Washington,  DC. 
FCR  FURTHER  INFORMATION  CONTACT:  Tim 
Smyth.  Aerospace  Engineer.  Chif.<igo 
Aircraft  r;ertifi(  ation  Offit  e.  FA.A.  Sni.iil 
Airplane  Directorate.  230(1  last  Devon 
Avenue,  rof.m  232.  Des  Plainivs.  IL 
6001 H;  telephone  (7(18)  !:'I4-713().  f;tx 
(7U8J  294-7834. 

SUPPLEMENTARY  INFORMATION:  The 
I  eder.ii  .■\\i:t!iuii  Adminisli.iluin  (FAA) 
rec(!ived  reports  of  15  propi-ljer  blade 
pitch'change  knob  screw  failures  found 
during  routint!  maintenance  on  Hartzell 
Propeller  Inc.  Modtd  HC-[:4A-3A/ 
El(i9.5()()  composite  !)lad(;d  propellers 
installed  on  but  not  limited  to  Heec  h 
Model  I'lOOD  ain.r.iff.  The  FAA  also 
received  pilot  reports  of  viliralion  and 
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unusual  propr  ler  noise,  and  additional 
r>!ports  of  sove  al  incidents  when  the 
propeller  woul  1  not  go  completely  into 
the  feather  pos  tion  after  engine 
shutdown  on  t  le  ground.  Investigation 
intrj  these  incic  enis  revealed  a  f.iiled 
screw  luMd  had  lodged  in  the  internal 
piltii  change  rrechanisni.  Investigation 
further  nneals  that  the  scrt;ws  failed 
liue  to  high  cy(  le  fatigue.  This 
conrlitioa.  it  nc  t  cornK:ted,  could  result 
in  a  severe  pro  leiier  vihration  in  flight 
a!id  possible  U  <s  of  propeller  pitch 
( nntrol. 

The  FAA  ha.^  reviewed  anti  approved 
the  technical  o  intents  of  Martz.'ll 
I'roptfller  Inc.  .'  lert  vSer\  ice  Bulletin 
(.ASM)  No.  A19i).  dated  Janunrv  17,  19VJ4. 
tiiat  d I  .scribes  j  ro<  edures  for 
i;islali  iSion  of  i  ew  pro[H;ller  blade  pitch 
(  hange  knob  Iv  elve  ponit  flange  head 
.ittacluiieut  bol  s  lo  replacf;  the 
(oiiiitersuiik  s<:'i;ws  currently  used,  new 
prt'Uiad  plates,  ^in\  new  piopelier  blad<? 
jiit(  h  change  k.i  ob  brackets. 

-Sulci!  an  uns  ife  condition  has  l>t;«;n 
identified  that   s  likely  toexi-it  or 
(!i;veloji  on  oth  ;r  Hartzeil  I'ropi.ller  Inc. 
Mo(lt>l  nC;-E4.->-:tA  t;iO^)5U()  <:.iin[)Osite 
bladed  propelU  rs  of  the  same  type 
(ivsign,  tliis  airi  i-orthiness  directive  (AD) 
is  being  issued  :o  prevent  a  s»nere 
prof)t;ller  vibraiion  in  flight  and  possible 
lt»ss  of  prnpelle  r  pitch  control.  This  AD 
rc(|uires  install  ition  of  a  design  change 
to  tiie  propellei  pitch  change  knob 
.ittachinent.  Th  s  installation  consi.sts  of 
new  propeller  \  ladf;  pitch  change  knob 
twelve  point  R.  nge  head  attachment 
bolts  lo  replace  the  countersunk  screws 
currently  use<i,  new  preload  plates,  and 
new  propeller  1  lade  pitch  change  knob 
brrt(.kets.  Prope  \>:rs  with  serial  nundH;rs 
H)1H9  ami  grea  erare  e.xduded  from 
this  AD.  as  the  jropellers  were  inodified 
during  manufac  luring.  The  action.^  an; 
r»'quir»nl  to  be  t.  coniplished  in 
(H;cordanf:e  wit  i  the  sttrvice  bul!>!lin 
described  previ  msly. 

Since  a  situat  on  exists  that  requires 
thH  inunediate  ;  doption  of  this 
regulation,  it  is  found  that  notice  aiul 
opportunity  for  prior  public  comment 
hereon  are  impi  acficable,  anil  that  good 
cause  exists  for  making  this  amendment 
effectivtr  in  le.ss  th.m  M)  days. 

Comments  Invi  ed 

.Mthough  this  action  is  in  the  form  of 
a  final  rule  that  involves  n-quirements 
affecting  flight  wifety  and.  thus,  was  not 
preceded  by  no  ice  <md  an  opportunity 
for  public  romr  lent.  comments  are 
invited  on  this  i  ule.  Interostiul  persons 
.•rt!  invited  to  c(  mmenl  on  this  nile  by 
submitting  sue!  written  data,  views,  fir 
aiguments  as  th  -y  may  d«?sin'. 
f  iiiviniiinicatiors  should  identify  the 
i;  lies  f  Wm  ket  ni  nilicr  atid  bi;  subiiiilfed 


in  triplicate  to  the  i!<ldress  specified 
under  the  caption  ADDRESSES.  All 
communications  received  on  or  befon; 
the  closing  date  for  comments  will  bt; 
considered,  anil  this  rule  may  be 
amended  in  light  of  the  comments 
n-ceived.  Factual  information  that 
supports  the  commenler's  ideas  and 
suggestions  is  extremely  ht^lpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
ne(^ded. 

Comments  are  specificallyjiivited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  mle.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  commimts. 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contcict 
concerned  with  the  substance  of  this  AD 
will  be  Filed  in  the  Rules  Docket. 

Commenters  wishing  the  F.-\.\  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressi'd.  stamped 
postcard  on  which  the  following 
statement  is  made:  ■C^imments  to 
Docket  Number  94-ANt:-0.^."  Th.^ 
postcard  will  be  date  stampi-d  and 
returned  to  the  commenter. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effi;cts  on  the 
.Stat(!S.  on  the  relationship  befwi-en  the 
n<itionaI  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Kxecutive  Order  lZbl2, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assess.menl. 

The  FAA  has  determined  thnt  this 
n^guiation  is  an  emcrj^ency  regii!;ition 
that  must  be  issued  immediately  to 
correct  an  ur.-,afe  condition  in  aircrait. 
and  is  not  a  "significant  regulatory 
action'  under  f^xeciitive  Order  12a(>b.  It 
has  b(H>n  determined  further  that  this 
action  involves  an  emergency  regulation 
under  DOT  Regulatory  Policifs  and 
I'riHX-dures  (44  FR  IIO.U.  February  2b. 
1979).  If  it  is  determined  thai  this 
emengency  regulation  otheruist;  would 
be  significant  under  D(3T  Rirgulatory 
Policies  and  Proceduriis.  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES 


List  of  Subjects  in  14  CFR  Pari  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Incorporation  by  n-ference. 
Safety. 

Adoption  of  the  Amendment 

.Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
.Administrator,  th"  Federal  Aviation 
Administration  amends  14  fTR  part  39 
of  the  Federal  Aviation  Regulations  as 
follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1  1  he  authority  citation  for  part  .t9 
lontinues  to  read  as  follows: 


.Authority:  44  t!  SC  A; 

iiid  14.i  1.  4'1  I   SC:.  iOt.li; 
IIH'I 


p    l.;54(ii!.  t4-Jt 
);,.iiH  14f:i-R 


§39.13    [Amended] 

i.  Section  .59.1:<  is  ameiuled  le, 
adding  the  following  new  airwortb.iiies.s 
directive: 

«>4-l(M)t  Hartzeil  Propelltir  Inc.: 

.V;;;.  :ifti::i'nl  .i'f-H'lOh   fv..  ki't  <U- WIN 
IJ=> 

.■\pi>li.(ihi!itv:  li,.:l/fll  I'roprllrr  !;;i    Modct 
fl(:-I:;4.\-T.\'I-:ui't.'.0()  proprli.-rs.  cxMTpl 
pr()(«'!ler<!  with  seri.il  numbers  li|l'('»  .uul 
optMlcr.  insiiillfd  on  but  not  liini!<r(l  (n  !li-«.« d 
.MihJ,;1  19001)  ;iir<.rnft. 

Cnmplinncf:  Ri;(|uirfd  .is  i;ni:i  ,i!c»!.  ".ii:!i-is 
iicconipli'^hed  previously. 

To  previJtit  SHv<;r(!  propeller  vibncini!  ui 
flight  and  possible  lo.ss  ol  propeller  piii.li 
I oritrol.  a(.( o.'i'.plisli  (he  fulUiwmg: 

(j)  liisiidl  new  propeller  Sii.uii!  piti;h  t!iiiiif;e 
knob  twelve  point  flange  hein!  ,it',!chrneiii 
ShiIis  to  repliice  the  countisrsunk  scrt.'ws 
c:iirrently  used,  new  preload  plates,  .inri  new 
propeller  blade  pitc  h  change  knob  bnirkeK, 
in  accordance  with  Hartzifll  ProfHsller  Inc. 
Alert  Service  Bulletin  (ASH)  No.  A  I'M),  dated 
lanuary  17,  1904.  as  follows: 

(1)  For  propellers  with  800  or  more  hours 
time  in  service  (TIS)  since  newnii  the 
effiJCtivc  Hate  of  this  dirwo.-thiness  directive 
(AD),  or  800  or  more  hours  TIS  si.".;  e  the  new 
pitch  change  knob  "screws  were  last  installed 
in  arrxirdanre  with  llartzell  Prop«;ller  (no 
ASH  No.  A184.  dated  |uly  19,  199  I,  or 
Hart/eil  Propeller  Inc.  ASH  No  A^i  !;.\1. 
dated  D*:(.einber  2.  190,1.  insinll  \\':.\:\  '.0 
hours  TIS  iifte:  the  effective  d.ii.;  ot  thi.s  Af ) 

(2)  For  propellers  with  less  th.ei  .HIK)  hours 
TIS  since  new  on  the  eff»K:tive  (iiite  of  this 
AD.  or  U^ss  than  800  hours  fiS  since  the  new 
pitch  ch.iiii^e  knob  scn-vvs  were  hist  inst.illed 
in  aucordnnie  with  lliirt/.i.-ii  I'ropelUir  Inc. 
ASB  No.  184.  d.i!ed  Inly  19.  1993,  or  llart/.ell 
Propeller  liii.   ASH  No.  A  184(A),  d.iled 
Deceruher  2.  1901.  install  prior  lo  e\reiMiin>; 
the  later  ot 

(i)  BfiO  hours  TI.S  sinte  new;  ur 
(ii)  8r)0  hours  TI.S  since  thf;  new  pir>:h 
(  hange  knob  screws  were  last  iiistalied  in 
.iciordance  with  Marizell  l*rope!|er  l.ic.  ASH 
No.  184.  dated  luly  19.  1991.  f.r  ll.irtzell 
Propeller  Inc.  ASH  No.  .MHij.M.  diiieri 
l)r-ie!nt»r  i.  1991; 
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(b)  An  alternative  method  of  compliance  or 
adjustjnent  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Chicago 
Aircraft  Certification  Office.  The  request 
should  be  forwarded  through  an  appropriate 
FAA  Principal  Maintenance  Inspector,  who 
may  add  comments  and  then  send  it  to  the 
Manager,  Chicago  Aircraft  Certification 
Offici. 

Note;  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  airworthiness  directive, 
if  ony.  may  be  obtained  from  the  Chicago 
Aircraft  Cortificalion  Office. 

(cj  Special  flight  ponnits  may  be  issued  in 
accordance  with  14  CFR  21.197  and  21.199 
to  operate  the  aircraft  to  a  location  where  the; 
rt'quiroments  of  this  AD  can  be 
a<complished. 

(d)  The  installation  shall  be  done  in 
accordance  with  the  following  service 
documt'Dt; 


Document  No. 

Pages 

Date 

Hartzell  Propeller 
Inc.  ASB  No. 
A190. 

1-^ 

January  12, 
1994. 

Total 
pages. 

4 

This  incorporation  by  refer(;nce  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  Hartzell  Propeller  Inc.,  One  Propeller 
Place,  Piqua,  OH  45.356-2634;  telephone 
(513)  778-^200,  fax  (513)  778-4391.  Copies 
may  be  inspected  at  the  FAA,  New  England 
Region,  Office  of  the  Assistant  Chief  Counsel 
12  New  England  Executive  Park,  Burlington, 
MA;  or  at  the  Office  of  the  Federal  Register, 

800  North  Capitol  Street,  NW,  suite  700 
Washington,  DC. 

(e)  This  amendment  becomes  effective  on 
June  22, 1994. 

Issued  in  Burlington,  Massachusetts,  on 
May  24,  1994. 

Jay  J.  Pardee. 

Monagir.  Engine  and  Propeller  Directorate. 
Aircrajt  Cttrtification  Service. 
IFR  Doc.  94-13233  Filed  6-6-94;  3:45  am| 
BtLLINQ  CODE  491(>-13-P 


14  CFR  Part  39 

[Docket  No.  93-NM-202-AD;  Amendment 
39-8925;  AD  94-11-09] 

Airworthiness  Directives;  Beech 
Aircraft  Corporation  Model  400A  and 
400T  Airplanes 

agency:  Federal  Aviation 
Administration.  DOT. 
ACTION:  Final  rule. 


SUMMARY:  This  amendment  adopts  a 
new  ainvorthiness  directive  (AD), 
applicable  to  certain  Beech  Model  400A 
and  400T  airplanes,  that  requires 
inspection  to  detect  damage  of  the  wire 
harness  in  the  wheel  well  of  the  main 


landing  gear  (MLG),  and  modification,  if 
necessary.  This  amendment  is  prompted 
by  reports  of  damage  to  wire  harnesses 
due  to  abrasion.  The  actions  specified 
by  this  AD  are  intended  to  prevent  loss 
of  control  of  the  fuel  supply  to  the 
engine  or  loss  of  control  of  the 
retraction/extension  system  for  the  MLG 
and  MLG  door. 

DATES:  Effective  July  7, 1994. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Dirt-ctor 
of  the  Federal  Register  as  of  July  7, 1994. 
ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Beech  Aircraft  Corporation. 
Commercial  Service  Department,  P.O. 
Box  85,  Wichita,  Kan.<;as  B7201-0085. 
This  information  may  be  examined  at 
the  Federal  Aviation  Administration 
(FAA),  Transport  Airplane  Directorate. 
Rules  Docket,  1601  Lind  Avenue.  SVV., 
Renton.  Washington;  or  at  the  FAA, 
Small  Airplane  Directorate,  Wichita 
Aircraft  Certification  Office.  1801 
Airport  Road.  Room  100.  Mid-Continent 
Airport,  Wichita.  Kansas;  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street,  NW.,  suite  700, 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Larry  Engler,  Aerospace  Engineer, 
Airframe  Branch,  ACE-115W.  FAA, 
Small  Airplane  Directorate,  Wichita 
Aircraft  Certification  Office.  1801 
Airport  Road,  room  100.  Mid-Continent 
Airport,  Wichita,  Kansas  67209; 
telephone  (316)  946-4122;  fax  (316) 
946-4407. 

SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  Beech 
Model  400A  and  400T  airplanes  was 
published  in  the  Federal  Register  on 
February  9,  1994  (59  FR  5965).  That 
action  proposed  to  require  inspection  to 
detect  damage  of  the  wire  harness  in  the 
wheel  well  of  the  main  landing  gear 
(MLG),  and  modification,  if  necessary. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  submitted  in  response 
to  the  proposal  or  the  FAA's 
determination  of  the  cost  to  the  public. 
The  FAA  has  determined  that  air  safety 
and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

There  are  approximately  59  Model 
400A  and  400T  airplanes  of  the  affected 
design  in  th^vorldwide  fleet.  The  FAA 
estimates  that  46  airplanes  of  U.S. 
registry  will  be  affected  by  this  AD,  that 
it  will  take  approximately  2  work  hours 
per  airplane  to  accomplish  the  required 


actions,  and  that  the  average  labor  rate 
is  $55  per  work  hour.  Based  on  these 
figures,  the  total  cost  impact  of  the  AD 
on  U.S.  operators  is  estimated  to  be 
$5,060.  or  $1 10  per  airplane. 

The  total  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilitie.-,  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does' 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  As.sessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Exec  utive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Pro<jedures  (44 
FR  11034,  February  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  loc;ation  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  inJ4  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety,  Incorporation  by  reference, 
Safety.  Adoption  of  the  Amendment. 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39-AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  491 1. SC.  App.  1.154(a),  1411 
and  14.'3,  49  IJ  .S  C.  106(g);  and  14  CFR 
11.89. 


§39.13    JAmendedJ 

2.  Section  39.13  is  amended  by 
adding  the  following  now  airworthiness 
directive: 

94-11-09  Beech:  Amendment  39-8925 
Dodiel  93-\M-202-AD. 
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inclusive;  certi 

Compliance 
accomplished 

To  prevent  losi 
supply  to  the 
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accomplish  the 

(a)  Within  200 
the  effective 
general  visual  in 
the  wire  harness 
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Bulletin  2479. 
1993. 

(1)  If  no  damf 
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(2)  If  damage  i 
flight.  modif>'  the 
the  service 

Note  1:  This 
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regarding  proced  i 
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ated  only  on  the  title  page: 
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eference  was  approved  by 
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i  U.S.C.  552(a)  and  1  CFR 
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Ixicomes  effective  on 


Issued  in  Renton,  Washington,  on  May  25. 
1994. 
Darrell  M.  Pederson, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Senice. 
[FR  Doc.  94-13234  Filed  6-6-94;  8:45  am] 

BILLING  CODE  4910-13-U 

14  CFR  Part  39 

[Docket  No.  93-NM-226-AD;  Annendment 
39-8926;  AD  94-11-10] 

Airworthiness  Directives;  Airbus 
Industrie  Model  A300  Series  Airplanes 
Equipped  With  BFGoodrich  Evacuation 
Door  Slides 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  document  adopts  a  new 
airworthiness  directive  (AD),  applicable 
to  certain  Airbus  Model  A300  series 
airplanes,  that  requires  modification  of 
certain  evacuation  door  slides.  This 
amendment  is  prompted  by  a  report 
that,  during  flight  crew  training,  the  toe 
end  of  the  slide  lane  tore.  The  actions 
specified  by  this  AD  are  intended  to 
prevent  damage  to  the  slide,  which 
could  render  the  slide  unusable, 
contribute  to  injury  of  passengers  on  the 
slide,  and  delay  or  impede  the 
evacuation  of  passengers  during  an 
emergency. 

DATES:  Effective  July  7,  1994.  The 
incorporation  by  reference  of  certain 
publications  listed  in  the  regulations  is 
approved  by  the  Director  of  the  Federal 
Register  as  of  July  7. 1994. 
ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  BFGoodrich  Company,  Aircraft 
Evacuation  Systems,  Sustaining 
Engineering,  Department  7916,  Phoenix. 
Arizona  85040.  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA).  Transport 
Airplane  Directorate.  Rules  Docket, 
1601  Lind  Avenue,  SVV.,  Renton. 
Washington;  or  at  the  FAA,  Transport 
Airplane  Directorate,  Los  Angeles 
Aircraft  Certification  Office.  3229  East 
Spring  Street,  Long  Beach,  California;  or 
at  the  Office  of  the  Federal  Register.  800 
North  Capitol  Street.  NW..  suite  700. 
Washington.  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Andrew  Gfrerer,  Aerospace  Engineer, 
Systems  and  Equipment  Branch,  ANM- 
131L.  FAA.  Transport  Airplane 
Directorate,  Los  Angeles  Aircraft 
Certification  Office,  3229  East  Spring 
Street,  Long  Beach.  California  90806- 
2425;  telephone  (310)  988-5338;  fax 
(310) 988-5210. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 


Aviation  Regulations  to  include  an 
airworthiness  directive  (AD)  that  is 
applicable  to  certain  Airbus  Industrie 
Model  A300  series  airplanes  was 
published  in  the  Federal  Register  on 
Februar>'  9, 1994  (59  FR  5964).  That 
action  proposed  to  require  modification 
of  certain  evacuation  door  slides. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the  two 
comments  received. 

Both  commenters  support  the 
proposed  rule. 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
.safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

Currently  there  are  no  Airbus 
Industrie  Model  A300  series  airplanes 
equipped  with  BFGoodrich  evacuation 
door  slides  on  the  U.S.  register. 
However,  should  an  affected  airplane  be 
imported  and  placed  on  the  U.S. 
Register  in  the  future,  the  FAA  estimates 
that  it  will  take  approximately  6.2  work 
hours  per  slide  to  accomplish  the 
required  actions,  and  that  the  average 
labor  rate  is  $55  per  work  hour. 
Required  parts  will  be  provided  by 
BFGoodrich  at  no  cost  to  the  operators. 
Based  on  these  figures,  the  total  cost 
impact  of  the  AD  would  be  $341  per 
slide. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  E.xecutive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
E.xecutive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulator)'  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 
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List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety,  Incorporation  by  reference, 

Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  14  CFR  part  39 
of  the  Federal  Aviation  Regulations  as 
follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a),  1421 
and  1423.  49  U.S.C.  106(g);  and  14  CFR 
11.89. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

94-11-10    Airbus  Industrie:  Amendment 

39-8926,  Docket  93-NM-226-AD. 

Applicability:  Model  A300  series  airplanes, 
equipped  with  BFGoodrich  evacuation  slides 
having  part  numbers  (P/N)  7A1299-001  and 
7A1299-002,  certificated  in  any  category. 

Note  1:  The  requirements  of  this  AD  are 
not  applicable  to  Airbus  Model  A310,  A300- 
600.  or  A320  series  airplanes. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  tearing  of  the  toe  end  of  the 
slide,  which  could  render  the  slide  unusable, 
conU-ibute  to  injury  of  passengers  on  the 
slide,  and  could  delay  or  impede  the 
evacuation  of  passengers  during  an 
emergency,  accomplish  the  following: 

(a)  Within  3  months  after  the  effective  date 
of  this  AD,  modify  the  evat  u.ition  door  slides 
having  P/,\'s  7A1299-O01  and  7A1299-002, 
in  accordance  with  BFGoodrich  Alert  Service 
Bulletin  7A1299-25A274,  di.ted  December 
15,  1993 

(b)  An  alternative  methf)d  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Los 
An^t.-les  Aircraft  Certification  Otfii.e  (ACO), 
ANM^IOOL,  FAA,  Transport  Airplane 
D:rectorate.  Operators  shall  submit  their 
requests  through  an  appropriate  FAA 
PriCif.ip.Tl  Maintenance  Inspef  tor,  who  niay 
add  comments  and  then  sond  it  to  the 
Manager,  Los  Angeles  ACO. 

Note  2:  Information  c(;n(  crniDg  the 
existt'iue  of  approved  altern.itivc  methods  of 
compbonrr  with  this  AD.  if  any.  may  be 
obtjiiii  d  from  the  Los  Angeles  ACO. 

(c)  Sper.ial  flight  permits  mav  be  issued  in 
accordance  with  FAR  21  197  and  21  ]09to 
operate  the  airplane  to  a  lo<  ation  whrrr  the 
requirements  of  this  AD  (M)  Ihj 
accomplished. 

(d)  The  naidificaiion  .shall  be  done  iii 
acconJ.mce  with  BF(;oud,'ii.h  Alert  .Service 
Bulletin  7A1299-25A274,  dati d  December 


15,  1993.  This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  Part  51.  Copies  may  be  obtained 
from  BFGoodrich  Company,  Aircraft 
Evacuation  .Systems,  Sustaining  Engineering, 
Department  7916.  Phoenix.  Arizona  85040. 
Copies  may  be  inspected  at  the  FAA. 
Transport  Airplane  Directorate.  1601  Lind 
Avenue,  SVV..  Renton,  Washington;  or  at  the 
FAA,  Transport  Airplane  Directorate,  Los 
Angeles  Aircraft  Certification  Office,  3229 
East  Spring  Street,  Long  Beach.  California 
90806-2425;  or  at  the  Office  of  the  Federal 
Register.  800  North  Capitol  Street,  NW.,  suite 
700.  Washington.  DC. 

(e)  This  amendment  becomes  effec  tive  on 
luly  7, 1994. 

Issued  in  Renton,  Washingttm,  on  Mav  25 
1994. 

Darrell  M.  Pederson, 

Acting  Manager.  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
IFR  Doc.  94-13235  Filed  6-6-94;  8:45  ami 
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14  CFR  Part  39 

[Dochet  No.  93-NM-199-AD:  Amendtnent 
39-8924;  AD  94-11-08] 

Airworthiness  Directives;  Jetstream 
Model  4101  Airplanes 

AGENCY:  Federal  Aviation 
Administration.  DOT. 
ACTION:  Final  rule. 


SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Jetstream  Model 
4101  airplanes,  that  requires 
modification  of  the  aileron  drive 
quadrant  support  structure.  This 
amendment  is  prompted  by  results  of  a 
stress  analysis  check,  which  revealed 
that  the  factor  of  safety  of  the  ai  leron 
drive  quadrant  support  structure  on 
Model  4101  airplanes  does  not  meet  the 
tail-to-wind  gust  load  design  case 
strength  recjuirements  specified  in  the 
Federal  Aviation  Regulations.  The 
actions  specified  by  this  AD  a.'e 
intended  to  prevent  cracking  of  the 
support  structure,  which  could  result  in 
reduced  controllability  of  the  nirplane. 
DATES:  Effective  July  7,  1994.  The 
incorporation  by  reference  of  certiin 
publications  listed  in  the  regulations  is 
approved  by  the  Director  of  the  Fedf,.Ml 
Regir.teras  of  July  7,  1994. 
ADDRESSES:  The  servit.e  informu!io:i 
referented  in  this  AD  m.iy  be  obtained 
from  Jelstroani  Aircraft,  Inc.,  P.O.  Box 
16029.  Dulles  Internation.i!  Airport, 
Washington.  DC  20041-r/J29.  This 
information  may  be  cxannned  at  the 
Federal  Aviation  Administration  (FAA), 
Transport  Airplane  Directorate.  Rules 
Docket.  IfiOl  Lind  Avenue,  SW., 
Renton,  Washington;  or  at  the  0!fi> :e  of 


the  Federal  Register.  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  Schroeder,  Aerospace  Engineer, 
Standardization  Branch,  ANM-1 13, 
FAA,  Transport  Airplane  Directorate. 
1601  Lind  Avenue  SW.,  Renton. 
Washington  98055-4056;  telephone 
(206)  227-2148;  fax  (206)  227-1320. 
SUPPLEMENTARY  INFORMATION:  A 
propo.sal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  to  include  an 
airworthiness  directive  (AD)  that  is 
applicable  to  certain  Jetstream  4101 
airplanes  was  published  in  the  Federal 
Register  on  February  4. 1994  (59  FR 
5359).  That  action  proposed  to  require 
modification  of  the  aileron  drive 
quadrant  support  sti\if;ture  below  the 
flight  compartment  floor. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  submitted  in  response 
to  the  proposal  or  the  FAA's 
determination  of  the  cost  to  the  public. 
The  FAA  has  determined  that  air  safety 
and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

The  FAA  estimates  that  4  airplanes  of 
U.S.  registry  will  be  affected  by  this  AD, 
that  it  will  take  approximately  20  work 
hours  per  airplane  to  accomplish  the 
required  actions,  and  that  the  average 
labor  rate  is  S55  per  work  hour. 
Required  parts  will  be  supplied  by  the 
manufacturer  at  no  cost  to  operators. 
Based  on  these  figures;  the  total  cost 
impact  of  the  AD  on  U.S.  operators  is 
estimated  to  he  $4,400.  or  $1,100  per 
airplane. 

The  total  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  a:i;l 
that  no  operator  would  accomplish 
those  ac.tions  in  the  future  if  this  AD 
were  not  adopted. 

The  regulations  adopted  herein  will 
not  hove  sub.stantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  v.irious 
levels  of  government.  Therefore,  in 
accordance  with  Kxecutive  Order  12612 
it  is  determined  that  this  final  rule  d(Ks 
not  have  sulfi(.icnl  federalism 
inip!i(  .-jtions  to  warrant  tlip  preparation 
of  a  Ft  (ier..ii<m  /<'-^st,ssmenl. 

For  the  reasons  disciis.sed  above  I 
I  ertif>  ihal  this  action:  (1)  Is  not  a 
"signijicanj  regulatory  action"  uud-  r 
Fxeciitive  Order  12866;  (2)  is  ric;l  .i 
"si}:nifi(  ant  ruie  "  under  DOT 
Regulatory  Policies  and  Prcu  edures  (44 
FH  11034,  February  26,  1979);  and  (.i) 
will  !iot  have  a  signific:ant  economic 
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a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(d)  The  modification  shall  be  done  in 
accordance  with  Jetstream  Service  Bulletin 
J41-53-011,  dated  October  15, 1993.  This 
incorporation  by  reference  was  approved  by 
the  Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C.  552(a)  and  1  CFR 
Part  51.  Copies  may  he  obtained  from 
Jetstream  Aircraft,  Inc..  P.O.  Box  16029, 
Dulles  International  Airport,  Washington,  DC 
20041-6029.  Copies  may  be  inspected  at  the 
FA.A.  Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington;  or  at 
the  Office  of  the  Federal  Register,  800  North 
Capitol  Street,  N\V.,  suite  700,  Washington, 
DC. 

(e)  This  amendment  becomes  effective  on 
July  7. 1994. 

Issued  in  Ki-nton,  Washington,  on  May  25, 
1994. 

Darrell  M.  Pederson, 
Acting  Manager.  Transport  Airplane 
Directorate,  Aircraft  Certification  Sen-ice. 
[FR  Doc.  94-13237  Filed  6-6-94;  8:45  am] 
BILLING  CODE  4910-13-U 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

26  CFR  Part  301 

[TD  8543] 

RIN  1545-AS60 

Exhaustion  of  Administrative 
Remedies 

agency:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Final  regulations. 

SUMMARY:  This  document  contains  the 
final  regulations  relating  to  the 
circumstances  in  which  a  party  shall  be 
deemed  to  have  exhausted  the 
administrative  remedies  available 
within  the  Internal  Revenue  Service  for 
purposes  of  the  recovery  of  court  costs 
and  certain  fees  in  a  civil  tax  proceeding 
brought  in  a  court  of  the  United  States 
(including  the  Tax  Court  and  the  Court 
of  Federal  Claims).  These  regulations 
differ  from  the  final  regulations 
previously  issued  under  section  7430, 
which  were  effective  for  civil  tax 
proceedings  commenced  after  February 
28,  1983.  and  before  January  1, 1986, 
and  addressed  the  exhaustion  of 
administrative  remedies  requirement  for 
recovery  of  litigation  costs  incurred  by 
taxpayers  with  respect  to  a  court 
proceeding  in  connection  with  the 
determination,  collection,  or  refund  of 
any  tax,  interest,  or  penalty.  Portions  of 
the  final  regulations  previously  issued 
under  section  7430  were  held  to  be 
invalid  by  the  United  States  Tax  Court 
in  Minahan  v.  Commissioner,  88  T.C. 


492  (1987).  This  regulation  does  not 
contain  those  provisions  of  the  previous 
final  regulation  found  to  be  invalid. 
DATES:  The  final  regulations  are 
effective  June  7, 1994,  and  apply  to 
court  proceedings  described  in  section 
7430  filed  in  a  court  of  the  United  States 
(including  the  Tax  Court  and  the  Court 
of  Federal  Claims)  after  May  7, 1992. 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  D.  Moffitt  of  the  Office  of 
Assistant  Chief  Counsel  (Field  Service). 
Internal  Revenue  Service,  (202)  622- 
7900  (not  a  toll-free  call). 

SUPPLEMENTARY  INFORMATION: 

Background 

Proposed  amendments  to  the  Income 
Tax  Regulations  (26  CFR  part  301) 
under  section  7430  of  the  Internal 
Revenue  Code  (the  Code)  were 
published  in  the  Federal  Register  on 
May  8, 1992  (57  FR  19828  [IA-003-89. 
1992-1  C.B.  1100]).  The  amendments 
were  issued  under  the  authority 
contained  in  section  7805  of  the  Code. 

One  public  comment  was  received 
concerning  these  regulations.  After 
consideration  of  the  public  comment 
received,  the  proposed  regulations  are 
adopted,  as  revised  by  this  Treasury 
decision. 

Explanation  of  Regulatory  Provisions 

In  general,  under  section  7430  of  the 
Code,  a  prevailing  party  may  recover  the 
reasonable  litigation  costs  incurred  in  a 
civil  proceeding  if  the  proceeding 
relates  to  the  determination,  collection 
or  refund  of  any  tax,  interest  or  penalty 
under  the  Internal  Revenue  Code  and 
the  party  has  exhausted  all  the 
administrative  remedies  related  to  that 
party's  tax  matter.  These  final 
regulations  provide  information 
concerning  the  circumstances  in  which 
a  party's  administrative  remedies  shall 
be  deemed  to  have  been  exhausted.  In 
general,  administrative  remedies  are 
deemed  to  have  been  exhausted  if  the 
party  has  requested  (and  if  granted, 
participated  in)  an  Appeals  office 
conference  on  the  party's  tax  matter 
prior  to  fiUng  an  action  in  a  court  of  the 
United  States  (including  the  Tax  Court 
and  the  Court  of  Federal  Claims).  A 
party  has  participated  in  an  Appeals 
office  conference  if  the  party  has 
disclosed  all  relevant  information 
regarding  the  matter  to  the  Appeals 
office.  In  the  case  of  the  revocation  of  a 
determination  that  an  organization  is 
described  in  section  501(c)(3),  a  party 
must  complete  the  procedures  set  forth 
in  section  7428  and  in  regulations,  rules 
and  revenue  procedures  thereunder  to 
exhaust  its  administrative  remedies. 
Where  no  administrative  procedure 
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covering  a  party's  tax  matter  allows  the 
party  to  request  an  Appeals  office 
conference,  the  party's  administrative 
remedies  will  not  be  deemed  to  have 
been  exhausted  unless  the  party  has 
filed  a  written  claim  for  relief  with  the 
district  director  having  jurisdiction  over 
the  tax  matter  and  allowed  the  district 
director  a  reasonable  period  of  time  to 
act  on  the  claim.  A  party  is  not  required 
to  pursue  its  administrative  remedies  if 
the  Internal  Revenue  Service  has 
notified  the  party  in  writing  that  such 
pursuit  is  unnecessary,  has  not  given 
the  party  an  opportunity  to  request  an 
Appeals  office  conference  before 
sending  a  statutory  notice  of  deficiency, 
or  has  failed  to  grant  the  party  an 
Appeals  office  conference  with  respect 
to  a  claim  for  refund  within  six  months 
of  the  filing  of  such  claim  for  refund.  A 
party  must  participate  in  an  Appeals 
office  conference  during  either  the 
deficiency  procedures  or  the  refund 
procedures  with  respect  to  the  tax 
matter,  but  is  not  required  to  participate 
during  both  procedures.  Thus,  if  a  party 
participated  in  an  Appeals  office 
conference  with  respect  to  a  tax  matter 
prior  to  the  issuance  of  the  statutory 
notice  of  deficiency,  the  partv  does  not 
need  to  request  an  Appeals  office 
conference  after  filing  a  claim  for  refund 
with  respect  to  the  same  tax  matter. 

Comments  on  the  Proposed  Regulations 

One  public  comment  objected  to,  and 
requested  deletion  of,  the  requirement 
that  a  party  request  (and  if  granted, 
participate  in)  an  Appeals  office 
conference  on  the  party's  tax  matter 
prior  to  filing  an  action  in  a  court  of  the 
United  States  (including  the  Tax  Court 
and  the  Court  of  Federal  Claims).  This 
suggestion  was  not  adopted  in  the  final 
regulations  because  conferences  with 
Appeals  have  historically  been  a 
fundamental  method  for  providing 
a<imjnistra»ive  remedies  to  taxpayers 
who  do  not  n^iee  with  the  Internal 
Revenue  Service.  Such  remedies  are 
pivotal  tn  tt.f  effort  to  resolve  issues 
promjvi-.    t'fficiently,  fairly  and  without 
re.sort  i.i  ;!tigiition.  In  order  to  avoid 
costly  litigation  consistent  with  the 
legislative  inlent  and  to  encourage  usage 
of  this  process  to  resolve  disputes,  the 
regulations  require  taxpayers,  in  order 
to  be  deemed  to  have  exhausted  their 
administrative  remedies,  to  pursue  such 
remedies  with  the  Appeals  office,  if 
available,  prior  to  instituting  litigation. 

Special  Analyses 

It  has  been  determined  that  this 
Treasury  decision  is  not  a  significant 
regulatory  action  as  defined  in  EO 
12866.  Therefore,  a  regulatory 
assessment  is  not  required.  It  has  also 


been  determined  that  section  553(b)  of 
the  Administrative  Procedure  Act  (5 
U.S.C.  chapter  5)  and  the  Regulatory 
Flexibility  Act  (5  U.S.C.  chapter  6)  do 
not  apply  to  these  regulations,  and, 
therefore,  a  Regulatory  Flexibility 
Analysis  is  not  required.  Pursuant  to 
section  7805(il  of  the  Code,  the  notice 
of  proposed  rulemaking  preceding  these 
regulations  was  submitted  to  the  Small 
Business  Administration  for  comment 
on  their  impact  on  small  business. 


Drafting  Information 

The  principal  author  of  these 
regulations  is  Thomas  D.  Moffitt,  Offit  e 
of  Assistant  Chief  Counsel  (Field 
Service),  internal  Revenue  Service. 
However,  other  personnel  from  the 
Service  and  Treasury  Department 
participated  in  their  development. 

List  of  Subjects  in  26  CFR  Part  301 

Employment  taxes,  Excise  taxes.  Gift 
taxes,  Income  taxes,  Penalties,  Reporting 
and  recordkeeping  requirements,  State 
taxes. 

Adoption  of  Amendments  to  the 
Regulations 

Accordingly.  26  CFR  part  301  is 
amended  as  follows: 

Paragraph  1.  The  authority  citation 
for  part  301  continues  to  read  in  part  as 
follows: 

Authority:  26  U.S.C.  7805  *    *   * 

Par.  2.  Section  301.7430-1  is  revised 
to  read  as  follows: 

§  301 .7430-1    Exhaustion  ol  administrative 
remedies. 

(a)  Ingfi},;rul.  Section  7430(b)(1) 
provides  that  a  court  shall  not  award 
reasonable  litigation  costs  in  any  civil 
tax  proceeding  under  section  7430(a) 
unless  the  court  determines  that  the 
prevailing  party  has  exhausted  the 
administrative  remedies  available  to  the 
party  within  the  Internal  Revenue 
Service.  This  section  sets  forth  the 
circumstances  in  which  such 
administrative  remedies  shall  be 
deemed  to  have  been  exha;!sted. 

(b)  He(iuimnnnts—{1)  In^-.uuil  A 
party  has  not  exhausted  the 
administrative  remedies  availab?.; 
within  the  Internal  Revenue  Service 
with  respect  to  any  tax  matter  for  which 
an  Appeals  office  conference  is 
available  under  ^§601.105  and  601.106 
of  this  chapirr  (other  than  a  tax  matter 
described  in  paragraph  (c)  of  this 
section)  unless — 

(i)  The  party,  prior  to  filing  a  pt-tilion 
in  the  Tax  Court  or  a  civil  anion  for 
"refund  in  a  court  of  the  United  Status 
(including  the  Court  of  Federal  Claims), 
participates,  either  in  person  or  through 
a  qualified  representative  desf  rihed  in 


§  601  502  of  this  chapter,  in  an  Appeals 
office  conference;  or 

(ii)  If  no  Appeals  office  conference  is 
granted,  the  party,  prior  to  the  issuance 
of  a  statutory  notice  in  the  case  of  a 
petition  in  the  Tax  Court  or  the  issuance 
of  a  notice  of  disallowance  in  the  case 
of  a  civil  action  for  refund  in  a  court  of 
the  United  States  (including  the  Court  of 
Federal  Claims) — 

(A)  Requests  an  Appeals  offi(.e 
conference  in  accordance  with 

§§  001105  and  601.106  of  this  chapter; 
and 

(B)  Files  a  written  protest  if  a  vvritten 
protest  is  required  to  obtain  an  App.-als 
office  conference. 

(2)  Participates.  For  purposes  of  (his 
section,  a  party  or  qualified 
representative  of  the  party  described  in 
§  601 .502  of  this  chapter  participates  in 
an  Appeals  office  conference  if  the  party 
or  qualified  representative  discloses  to 
the  Appeals  office  all  relevant 
information  regarding  the  party's  lax 
matter  to  the  extent  such  information 
and  its  relevance  were  known  or  should 
have  been  known  to  the  party  or 
qualified  representative  at  the  time  of 
such  conference. 

(3)  Tax  matter.  For  purposes  of  this 
section,  "tax  matter"  means  a  matter  in 
connection  with  the  determination, 
collection  or  refund  of  any  tax,  interest, 
penalty,  adtlition  to  tax  or  additional 
amount  under  the  Internal  Revenue 
Code. 

(c)  Pfiocation  of  a  determination  that 
an  organization  is  described  in  section 
50Ui  jll).  A  party  has  not  exhausted  the 
administrative  remedies  available 
within  the  Internal  Revenue  Service 
with  respect  fo  a  revocation  of  a 
determination  that  it  is  an  organization 
described  in  section  501  (c)(.3)  unless, 
prior  fo  filing  a  declaratory  judgment 
action  under  section  7428,  the  party  has 
exhausted  its  administrative  remedies  in 
accordance  with  section  7428.  and  any 
regulations,  rules,  and  revenue 
procedures  thereunder. 

(d)  Actions  involving  su/nmonse.s, 
]t•\i^'s,  liens,  ji  npnrdy  and  tenninntion 
o.'-se.vs/nf.i/s,  etc  (1)  A  party  has  not 
exhausted  the  administrative  remedies 
avdil.ible  within  the  Internal  Revenue 
Service  with  respect  to  a  matter  other 
than  one  to  which  paragraph  (b)  or  (i  ) 
of  this  see  lion  applies  (inchi.ling 
summonses,  levies,  liens,  and  jeop.irdy 
and  terniinafinn  assessments)  unles'^. 
prior  to  filing  an  action  in  a  court  of  th<' 
United  States  (including  the  Tax  Court 
aii(l  the  Court  of  Federal  Claims)— 

(i)  The  party  submits  to  the  dist.nc  t 
director  ui  the  district  having 
jurisdiction  over  the  dispute  a  wrJtrn 
claim  for  relief  reciting  facts  and 
cin  uin^tam  es  sufficient  to  show  the 
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lief  requested  and  that 
tied  to  such  relief;  and 

director  has  denied 
lief  in  writing  or  failed 
within  a  reasonable 

claim  is  received  by 


period  preceding  the 
gful  levy  action  in  which 
return  of  property  is 


expressly  provided  for 
review  of  the  party's 
icable  provision  of  the 
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(ii)  Did  not  receive  writlen 
notification  that  an  Appeals  office 
conference  was  available  prior  to 
issuance  of  a  notice  of  disallowance  and 
the  failure  to  receive  such  a  notification 
was  not  due  to  the  actions  of  the  party 
(such  as  the  failure  to  supply  requested 
information  or  a  current  mailing  address 
to  the  district  director  or  service  center 
having  jurisdiction  over  the  tax  matter): 
or 

(iii)  Did  not  receive  either  written  or 
oral  notification  that  an  Appeals  office 
conference  had  been  granted  within  six 
months  from  the  date  of  the  filing  of  the 
claim  for  refund  and  the  failure  to 
receive  such  notice  was  not  due  to 
actions  of  the  party  (such  as  the  failure 
to  supply  requested  information  or  a 
current  mailing  address  to  the  district 
director  or  service  center  having 
jurisdiction  oyer  the  tax  matter). 

(4)  In  the  case  of  a  civil  action  for 
refund  involving  a  tax  matter  under 
sections  6703  or  6694— 

(i)  the  party  did  not  receive  a  notice 
of  proposed  disallowance  prior  to 
issuance  of  a  notice  of  disallowance  and 
the  failure  to  receive  such  notice  was 
not  due  to  actions  of  the  party  (such  as 
the  failure  to  supply  requested 
information  or  a  current  mailing  address 
to  the  district  director  or  service  center 
having  jurisdiction  over  the  tax  matter); 
or 

(ii)  During  the  six-month  period 
following  the  day  on  which  the  party's 
claim  for  refund  is  filed,  the  party's 
claim  for  refund  is  not  denied,  and  the 
Internal  Revenue  Service  has  failed  to 
process  the  claim  with  due  diligence. 

(f)  Examples.  The  provisions  of  this 
section  may  be  illustrated  by  the 
following  examples: 

Example  1.  Taxpayer  A  exchanges  property 
held  for  investment  for  similar  property  and 
claims  that  the  gain  on  the  exchange  is  not 
recognized  under  section  1031.  The  Internal 
Revenue  Service  conducts  a  field 
examination  and  determines  that  there  has 
not  been  a  like-kind  exchan-ge.  No  agreement 
is  reached  on  the  matter  and  a  notice  of 
proposed  deficiency  (30-day  letter)  is  sent  to 
A.  A  does  not  file  a  request  for  an  Appeals 
office  conference.  A  pays  the  amount  of  the 
proposed  deficiency  and  files  a  claim  for 
refund.  A  notice  of  proposed  disallowance  is 
issued  by  the  Internal  Revenue  Service.  A 
does  not  request  an  Appeals  office 
conference  and.  instead,  files  a  civil  action 
for  refund  in  a  United  States  District  Court. 
A  has  not  exhausted  the  administrative 
remedies  available  within  the  Internal 
Revenue  Service. 

Example  2.  Assume  the  same  facts  as  in 
Example  1  except  that,  after  receiving  the 
notice  of  proposed  deficiency  (30-day  letter). 
A  files  a  request  for  an  Appeals  office 
conference.  No  agreement  is  reached  at  the 
conference.  A  pays  the  amount  of  the 
proposed  deficiency  and  files  a  claim  for 


refund.  A  notice  of  proposed  disallowance  is 
issued  by  the  Internal  Revenue  Service.  A 
does  not  request  an  Appeals  office 
conference  and  files  a  civil  action  for  refund 
in  a  United  States  District  Court.  A  has 
exhausted  the  administrative  remedies 
available  within  the  Internal  Revenue 
Service. 

Example  3.  Assume  the  same  facts  as  in 
Example  1  except  A  first  requests  an  Appeals 
office  conference  after  A's  receipt  of  the 
notice  of  proposed  disallowance.  A  is  granted 
an  Appeals  office  conference  and  A 
participates  in  such  conference.  A  has 
exhausted  the  administrative  remedies 
available  within  the  Internal  Revenue 
Service. 

Example  4.  Taxpayer  B  receives  a  notice  of 
proposed  deficiency  (30-day  letter)  after 
completion  of  a  field  examination.  B 
provided  to  the  Internal  Revenue  Service 
during  the  examination  all  relevant 
information  under  the  taxpayer's  control  and 
all  relevant  legal  arguments  supporting  the 
taxpayer's  position.  B  properly  requests  an. 
Appeals  office  conference.  The  Appeals 
office,  to  obtain  an  additional  period  of  time 
to  consider  the  tax  matter,  requests  that  B 
sign  Form  872  to  extend  the  time  for  an 
assessment  of  tax,  but  B  declines.  Appeals 
then  denies  the  request  for  a  conference  and 
issues  a  notice  of  deficiency.  B  has  exhausted 
the  administrative  remedies  available  within 
the  Internal  Revenue  Service. 

Example  5.  Taxpayer  C  receives  a  notice  of 
proposed  deficiency  (30-day  letter)  and  a 
written  Statement  that  C  need  not  file  a 
written  protest  or  request  an  Appeals  office 
conference  since  a  conference  will  not  be 
granted.  C  files  a  petition  in  the  Tax  Court 
after  receiving  the  statutory  notice  of 
deficiency.  C's  administrative  remedies 
within  the  Internal  Revenue  Service  are 
deemed  to  have  been  exhausted. 

Example  6.  On  January  2,  the  Internal 
Revenue  Service  serves  a  summons  issued 
under  section  7609  on  third-party 
recordkeeper  D  to  produce  records  of 
taxpayer  E.  On  January  5,  notice  of  the 
summons  is  given  to  E.  The  last  day  on 
which  E  may  file  a  petition  in  a  court  of  the 
United  States  to  quash  the  summons  is 
January  25.  Thereafter,  E  files  a  written  claim 
for  relief  with  the  district  director  having 
jurisdiction  over  the  matter  together  with  a 
copy  of  the  summons.  The  claim  and  copy 
are  received  by  the  district  director  on 
January  20.  On  January  25,  E  files  a  petition 
to  quash  the  summons.  E  has  exhausted  the 
administrative  remedies  available  within  the 
Internal  Revenue  Service. 

Example  7.  A  notice  of  Federal  tax  lien  is 
filed  in  County  M  on  March  3,  in  the  name 
of  F.  On  April  2,  F  pays  the  entire  liability 
thereby  satisfying  the  lien.  On  May  2,  F  files 
a  written  claim  with  the  district  director 
having  jurisdiction  over  the  tax  matter 
demanding  a  certificate  of  release  of  lien. 
Thereafter,  F  provides  the  district  director 
with  a  copy  of  the  notice  of  Federal  tax  lien 
and  a  copy  of  the  canceled  check  in 
satisfaction  of  the  lien,  which  are  received  by 
the  district  director  on  May  15.  F's  claim  is 
deemed  to  have  been  filed  on  May  15. 
Accordingly,  F  must  wait  until  after  July  14 
(60  days  following  the  filing  of  the  claim  for 


relief  on  May  15)  to  tommeme  an  action,  in 
order  to  have  exhausted  the  administrative 
remedies  available  within  the  Internal 
Revenue  Service. 

Example  8.  A  revenue  officer  seizes  an 
automobile  to  effect  collertion  of  G"s  liability 
on  January  10.  On  January  22,  H  submits  a 
written  claim  to  the  distn'ct  director  having 
jurisdit lion  over  the  tax  matter  claiming  that 
H  purchased  the  automobile  from  G  for  an 
adequate  consideration  before  the  tax  lien 
against  G  arose,  and  demands  immediate 
return  of  the  automobile.  A  copy  of  the  title 
certificate  and  H's  canceled  check  are 
submitted  with  the  claim.  The  claim  is 
received  by  the  district  director  on  January  j 
25.  On  January  30,  H  brings  a  wrongful  levy 
action.  H  has  exhausted  the  administrative 
remedies  available  within  the  Internal 
Revenue  Service. 

Example  9.  The  Internal  Revenue  Service 
issues  a  revenue  ruling  which  holds  that  ear 
piercing  does  not  affect  a  function  or 
structure  of  the  body  within  the  meaning  of 
section  213  and  therefore  is  not  deductible. 
Taxpayer  I  deducts  the  co.sts  of  ear  piercing 
and,  following  an  examination,  receives  a 
notice  of  proposed  deficiency  (30-day  letter) 
disallowing  the  treatment  of  such  costs. 
Because  of  the  revenue  ruling,  I  believes  a 
conference  would  not  aid  in  the  resolution  of 
the  tax  dispute.  Accordingly,  I  does  not 
request  an  Appeals  office  conference.  After 
receiving  a  statutory  notice  of  deficienry,  I 
files  a  petition  in  the  Tax  Court.  1  has  not 
exhausted  the  administrative  remedies 
available  within  the  Internal  Revenue 
Service.  The  issuance  of  a  revenue  ruling 
covering  the  same  fact  situation  but  taking  a 
contrary  position  does  not  constitute 
notififjation  by  the  Internal  Revenue  Service- 
to  1  that  the  pursuit  of  administrative 
remedies  is  unnecessary.  Similarly,  the 
issuance  to  I  of  a  private  letter  ruling  or 
technical  advic  e  does  not  constitute 
notific  ation  by  the  Internal  Revenue  Service 
that  the  pursuit  of  administrative  remedies  is 
unnecessary. 

Example  10.  Taxpayer  J  is  assessed  a 
penalty  under  section  6701  for  aiding  in  the 
understatement  of  the  tax  liability  of  another 
person  J  pays  15%  of  the  penalty  in 
arcordance  with  section  6703  and  files  a 
claim  for  refund  on  June  15.  J  is  not  issued 
a  notice  of  proposed  disallowance  and  thus 
cannot  participate  in  an  Appeals  office 
conference  within  six  months  of  the  filing  of 
the  claim  for  refund.  J  brings  an  action  on 
December  23.  J  has  exhausted  the 
administrative  remedies  available  within  the 
Internal  Revenue  Service. 

Example  11.  Taxpayer  K  receives  a  nolic  e 
of  proposed  deficiency  (30-day  letter)  and 
neither  requests  nor  participates  in  an 
Appeals  office  conference.  The  Service  then 
issues  a  statutory  notice  of  deficiency  (90-day 
letter).  Upon  receiving  the  statutory  notice, 
and  after  filing  a  petition  with  the  Tax  Court, 
K  requests  an  Appeals  office  conference.  K 
has  not  exhausted  the  administrative 
remedies  available  within  the  Internal 
Revenue  Service  because  the  request  for  an 
Appeals  offic;e  conference  was  made  after  the 
issuance  of  the  statutory  notice. 

(g)  Effective  date.  This  section  applies 
to  court  proceedings  described  in 


section  7430  filed  in  a  court  of  the 
United  States  (including  the  Tax  Court 
after  May  7,  1992. 
Margaret  M ilner  Richardson. 

Commissioner  oj  Internal  Revenue. 

Approved:  May  9, 1994. 
Leslie  Samuels. 

Assistant  Secretary-  of  the  Treasury. 

[FR  Dot .  94-12827  Filed  6-6-94;  8:45  am) 
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26  CFR  Parts  301  and  602 

[ID  8542] 

RIN  1545-AN02 

Recovery  of  Reasonable 
Administrative  Costs 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Final  regulations. 


SUMMARY:  This  document  contains  the 
final  regulations  relating  to  the  recovery 
of  reasonable  administrative  costs 
incurred  by  taxpayers  in  connection 
with  an  administrative  proceeding 
within  the  Internal  Revenue  Service. 
Changes  to  the  applicable  law  were 
made  by  section  6239(a}  of  the 
Technical  and  Miscellaneous  Revenue 
Act  of  1988  (TAMRA)  (Pub.  L.  No.  100- 
647.  102  Stat.  3342).  These  regulations 
affect  all  taxpayers  involved  in  an 
administrative  proceeding  within  the 
Internal  Revenue  Service,  and  provide 
guidance  regarding  the  definition  of 
reasonable  administrative  costs  and  the 
period  within  which  the  costs  must  be 
incurred  in  order  to  be  recoverable. 
These  regulations  also  set  forth  the 
requirements  and  procedures  for  the 
recovery  of  such  costs,  and  the 
definitions  of  prevailing  party, 
administrative  proceeding  and 
administrative  proceeding  date.  A  table 
of  contents  to  the  regulations  under 
section  7430  is  provided  in  §301.7430- 
0. 

DATES:  Sections  301.7430-0  and 
301.7430-2  through  301.7430-6.  except 
for  §  301.7430-2(c)(5).  are  effective  June 
7, 1994,  and  apply  to  claims  for 
reasonable  administrative  costs  filed 
with  the  Internal  Revenue  Service  after 
December  23,  1992.  with  respect  to  costs 
incurred  in  administrative  proceedings 
commenced  after  November  10,  1988. 
Section  301.743O-2(c)(5)  Is  effective 
March  23.  1993.  The  amendment  to  part 
602  is  effective  June  7,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  D.  Moffitt  of  the  Office  of 
Assistant  Chief  Counsel  (Field  Service), 
Internal  Revenue  Service,  (202)  622- 
7900  (not  a  toll-free  call). 


SUPPLEMENTARY  INFORMATION: 
Paperwork  Reduction  Act 

The  collection  of  information 
contained  in  these  final  regulations  has 
been  reviewed  and  approved  by  the 
Office  of  Management  and  Budget  in 
accordance  with  the  requirements  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3504(h))  under  control  number  1545- 
1356.  The  estimated  average  annual 
burden  per  respondent  is  120  minutes. 

Comments  concerning  the  accuracy  of 
this  burden  estimate  and  suggestions  for 
reducing  this  burden  should  be  sent  to 
the  Internal  Revenue  Service,  Attn:  IRS 
Reports  Clearance  Officer,  PC:FP. 
Washington,  DC  20224,  and  to  the 
Office  of  Management  and  Budget,  Attn: 
Desk  Officer  for  the  Department  of  the 
Treasury.  Office  of  Information  and 
Regulatory  Affairs,  Washington,  DC 
20503. 

Background 

Proposed  additions  to  the  Income  Tax 
Regulations  (26  CFR  Part  301)  under 
section  7430  of  the  Internal  Revenue 
Code  (the  Code)  were  published  in  the 
Federal  Register  on  December  23,  1992 
(57  FR  61020  IIA-003-89,  1993-1  C.B. 
789]).  These  proposed  additions  were 
issued  under  the  authority  contained  in 
section  7805  of  the  Code.A  summary  of 
the  proposed  additions  is  contained  in 
the  preamble  that  was  published  with 
the  propostxl  additions. 

Changes  to  the  Proposed  Regulations 

No  changes  have  been  made  to  the 
proposed  regulations.  One  public; 
comment  objected  to  the  failure  of  the 
regulations  to  provide  for  the  recovery 
of  amounts  expended  by  taxpayers 
during  the  examination  of  their  returns. 
As  section  7430  d«!s  not  prov  ide  for 
such  awards,  this  suggestion  was  not 
adopted.  After  consideration  of  the 
public  comment  received,  the  proposed 
regulations  are  adopted  as  revised  by 
this  Trea.sury  decision. 

Special  Analyses 

It  has  been  determined  that  this 
Treasury  decision  is  not  a  significant 
regulatory  action  as  defined  in  EO 
12866.  Therefore,  a  regulatory 
assessment  is  not  required.  It  has  also 
been  determined  that  section  553(b)  of 
the  Administrative  Procedure  Act  (5 
U.S.C.  chapter  5)  and  the  Regulatory 
Flexibility  Act  (5  U.S.C.  chapter  G)  do 
not  apply  to  these  regulations,  and, 
therefore,  a  Regulatory  Flexibility 
Analysis  is  not  required.  Pursuant  to 
section  7805(f]  of  the  Code,  the  notice 
of  proposed  rulemaking  preceding  these 
regulations  was  submitted  to  the  Small 
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(ill)  Administrative  pro<:eeding  date, 
(iv)  Reasonable  administrative  costs, 
(v)  Prevailing  party, 
(vi)  Not  unreasonably  protracted, 
(vii)  Pr<K:edural  requirements. 

(2)  Determination  by  court. 

(c)  Procedure  for  recovering  reasonable 
administrative  costs. 

( 1 1  In  general.        ^ 

[2]  Where  request  must  l>e  filed. 

(3)  Contents  of  request, 
(i)  Statements. 

(ii)  .Mfidavit  or  affidavits. 

(iii)  Documentation  and  infuniiatioii. 

(4)  i-'orjn  of  retjuest. 

(.t)  Period  for  requesting  costs  from  the 

Internal  Revenue  Service, 
(h)  .Notice. 
(7)  Appeal  to  Tax  Court. 

(d)  Unreasonable  protraction  of 
administrative  proceeding. 

(e)  Examples. 

§301. 7430-3    Administrative  pntcttfding 
and  administrative  proceeding  date. 

(a)  Administrative  proceeding. 

(b)  Collection  action. 

(c)  Administrative  prof:eeding  date 
(l)Ceneral  rule. 

(2)  Notice  of  the  decision  of  the  Internal 
Revenue  5>ervice  Office  of  Appeals. 

(3)  Notice  of  deficiency. 

(d)  Examples. 

§30t.741(t-4    Reasonahle  administrative 
rosts. 

(a)  In  general. 

(b)  Costs  described. 

(1)  In  general. 

(2)  Representative  and  specially  qualified 
representative. 

(i)  Representative. 

(ii)  Specially  qualified  representative. 

(.'»)  Limitation  on  fees  for  a  representative. 

(illn  general. 

(ii)  C^)St  of  living  adjustment. 

(iii)  Special  factor  adjustment. 

(c)  Certain  costs  excluded. 

(1)  Costs  not  incurred  in  an  administrative 
proceeding. 

(2)  Costs  incurred  in  an  administrative 
prc)ceeding  but  not  rea.sonable. 

(i)  In  general. 

(ii)  Spe<:ial  rule  for  expert  witness'  fees  rtn 
issue  of  prevailing  inarki-t  rates. 

(3)  Litigation  c<»sts. 

(4)  Examples. 

>  JO? .  7430-r>     r'n-vaUinii  party 

(d)  In  general. 

(hi  Position  of  the  Internai  Kt-venue  Service. 

(c)  Substantially  justified. 

(1)  In  general. 

(2)  Exception. 

(d)  Amount  in  controversy. 

(e)  Most  significant  issue  or  set  of  issuer 
presented. 

(f)  Net  worth  and  size  limitations. 

(1)  Individuals  and  estates. 

(2)  Others. 

(3)  Special  rule  for  charitable  organizations 
and  certain  cooperatives. 

(g)  Determination  of  prevailing  party, 
(hi  Examples. 


)V  30 1 .7430-li    Effvctive  date. 

§  301.7430-2    Requirements  and 
procedures  for  recovery  of  reasonable 
administrative  costs. 

(a)  Introducticm.  Section  7430(a|(l) 
provides  for  the  recovery,  under  certain 
circumstances,  of  reasonable 
administrative  costs  incurred  in 
connection  with  an  administrative 
proceeding  before  the  Infernal  Revenue 
Service.  Paragraph  (b)  of  this  section 
lists  the  requirements  that  a  ta.xpayer 
must  meet  to  be  entitled  to  an  award  of 
reasonable  administrative  costs. 

(b)  Rpqu iremvnts  for  recovery — ( 1 ) 
Determination  by  the  Internal  Revenue 
Service.  The  Internal  Revenue  Stsrvicn 
will  grant  a  taxpayer's  request  for 
recover}'  of  reasonable  administrative 
costs  incurred  in  connection  with  an 
administrative  proceeding  under  si'ctioa 
7430  and  this  section  only  if — 

(i)  Jurisdiction.  The  underlying 
substantive  issues  or  the  issue  of 
reasonable  administrative  costs  are  not. 
ajid  have  never  been,  before  any  ( ourt 
of  the  United  States  (including  the  Tux 
Court  or  United  States  Court  of  Federal 
Claims)  with  jiu-isdiction  over  those 
issues; 

(ii)  Administrative  proceeding.  The 
c:osts  wore  incurred  in  coimection  with 
an  administrative  proceeding  as  defined 
inS301.7430-3(a): 

(iii)  Administrative  proceeding  date. 
The  costs  were  incurred  on  or  after  the 
administrative  proceeding  date  as 
defined  in  §301.74:t0-3(c); 

(iv)  Reasonable  administrative  cosLs. 
The  costs  were  reasonable 
administrative  costs  as  defined  in 
§301.74.30-4; 

(v)  Prevailing  party.  The  taxpayer  is  a 
prevailing  party  as  define<l  in 
§301.7430-5: 

(vi)  Not  unreasonably  protracted.  The 
administrative  proceeding  was  not 
unreasonably  protracted  by  the  taxpayer 
as  discussed  in  paragraph  (d)  of  this 
section;  and 

(vii)  Procedural  requirements.  The 
taxpayer  follows  the  procedures  set 
forth  in  paragraph  (c)  of  this  section. 

(2)  Determination  by  court.  Although 
the  Internal  Revenue  Service  will  not 
grant  a  request  for  reasonable 
administrative  costs  where  the 
requirements  of  paragraph  (b)(l)(i)  ol 
this  section  are  not  met.  a  taxpayer  may 
file  a  claim  for  reasonable 
administrative  costs  with  the  court  with 
jurisdiction  over  the  judicial 
proceeding.  The  court  may  award  the 
taxpayer  reasonable  administrative  costs 
under  section  7430(a).  Under  section 
74.30(c)(4)(B)(ii).  where  the  final 
determination  with  respect  to  the  tax. 
interest,  or  penalty  at  isstie  is  made  by 
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a  court,  the  court  determines  whether 
the  taxpayer  qualifies  as  a  prevailing 
party.  Thus,  where  the  requirements  of 
paragraph  (b)(l)(i)  of  this  section  are  not 
met,  the  taxpayer's  only  possibility  of 
obtaining  an  award  of  reasonable 
administrative  costs  is  to  obtain  an 
award  of  such  costs  from  the  court.  In 
the  event  the  court  awards  reasonable 
administrative  costs,  it  may  also  award 
litigation  costs  for  the  reasonable  costs 
of  pursuing  the  claim  for  reasonable 
administrative  costs,  provided  the 
requirements  under  section  7430 
regarding  an  award  of  reasonable 
administrative  costs  are  satisfied  with 
respect  to  such  costs.  A  claim  filed  with 
the  court  should  be  made  in  accordance 
with  the  rules  of  the  court. 

(c)  Procedure  for  recovering 
reasonable  administrative  costs— [1)  In 
general.  The  Internal  Revenue  Ser\ice 
will  not  award  administrative  costs 
under  section  7430  unless  the  taxpayer 
files  a  written  request  to  recover 
reasonable  administrative  co.sls  in 
accordance  with  the  provisions  of  this 
section. 

(2)  Wtiere  request  must  be  filed.  A 
request  required  by  paragraph  (c)(1)  of 
this  section  must  be  filed  with  the 
Internal  Revenue  Service  personnel  who 
have  jurisdiction  over  the  tax  matter 
underlying  the  claim  for  the  costs. 
However,  if  those  persons  are  unknown 
to  the  taxpayer  making  the  request,  the 
taxpayer  may  send  the  request  to  the 
District  Director  for  the  district  that 
considered  the  underlying  matter. 

(3)  Contents  of  request.  The  request 
must  be  in  writing  and  must  contain  the 
following  statements,  affidavits, 
documentation,  and  information  with 
regard  to  the  taxpayer's  administrative 
proceeding: 

(i)  Statements  (A)  A  statem.int  that 
the  underlying  substantive  issues  or  the 
issue  of  reasonable  administrative  costs 
are  not,  and  have  never  been,  before  any 
court  of  the  United  States  (including  the 
Ta.x  Court  or  United  States  Court  of 
Federr.l  Clnims)  with  juri.sdir.tion  over 
those  issues; 

(B)  A  clear  and  concise  statement  of 
the  reasons  why  the  ta.xpayer  alleges 
that  the  position  of  (he  InternnI  Revenue 
Service  in  the  administrative  proceeding 
was  not  substantially  justifi.>d; 

(C)  A  statement  sufficient  to 
demonstrate  that  the  taxpayer  has 
substantially  prevailed  as  to  the  amount 
in  controversy  or  with  respect  to  the 
most  significant  issue  or  set  of  issues 
presented  in  the  procf!eding-, 

(D)  A  statement  that  the  taxpayer  has 
not  unreasonably  protracted  the  portion 
of  the  administrative  proceeding  for 
which  the  taxpayer  is  reque.sfing  costs: 
and 


(E)  A  statement  supported  by  a 
detailed  affidavit  executed  by  the 
taxpayer  or  the  taxpayer's  representative 
that  sets  forth  the  nature  and  amount  of 
each  specific  item  of  reasonable 
administrative  costs  for  which  the 
taxpayer  is  seeking  recovery. 

(ii)  Affidavit  or  affidavits'.  (A)  An 
affidavit  executed  by  the  taxpayer 
stating  that  the  taxpayer  meets  the  net 
worth  and  size  limitations  of 
§301.7430-5(0: 

(B)  An  affidavit  supporting  the 
statement  described  in  paragraph 
(c)(3){i)(E)  of  this  section;  and 

(C)  If  more  than  $75  per  hour,  as 
adjusted  by  an  increase  in  the  cost  of 
living  as  set  forth  in  §3G1.7430-4(b)(3), 
is  claimed  for  the  fees  of  a 
representative  in  connection  with  the 
administrative  proceeding,  then  an 
affidavit  that  specialized  skills  and 
distinctive  knowledge  as  described  in 
that  section  were  necessary  in  the 
representation  of  the  taxpayer  in  the 
proceeding  and  that  there  is  a  limited 
availability  of  representatives 
possessing  such  skills  and  knowledge  as 
described  in  that  section,  or  an  affidavit 
that  another  special  factor  is  applicable. 

(iii)  Documentation  and  information. 
(A)  A  copy  of  the  billing  records  of  the 
representative  for  the  requested  fees; 
and 

(B)  An  address  at  which  the  laxpay(!r 
wishes  to  receive  notice  of  the 
determination  of  the  Internal  Revenue 
Service  with  regard  to  the  request  for 
reasonable  administrative  costs. 

(4)  Form  of  Request.  No  specific  form 
is  required  for  the  request  other  than 
one  which  satisfies  the  requirements  of 
paragraph  (f:)(3)  of  this  section.  Where 
practicable  the  required  statements  may 
be  included  in  a  single  document. 
Similarly,  where  practicable,  the 
required  affidavits  may  be  combined  in 
a  single  affidavit  to  the  extent  they  are 
to  be  executed  by  the  same  person. 

(5)  Period  for  requesting  costs  from 
the  Internal  Revenue  Service.  To  recover 
reasonable  administrative  costs 
pursuant  to  section  7430  aiii  this 
section,  the  taxpayer  must  file  a  nxjuest 
for  costs  no  later  than  90  days  after  the 
date  the  final  decision  of  the  Internal 
Revenue  Service  with  respect  to  all  tax, 
additions  to  tax  and  penalties  at  i.ssue  in 
the  administrative  proceeding  is  mailed, 
or  otherwise  fiirnished,  to  the  taxpayer. 
The  final  deci.sion  of  the  Internal 
Revenue  .Service  for  purposes  of  this 
section  is  the  document  which  resolves 
the  tax  liability  of  the  taxpayer  with 
regard  to  all  tax,  additions  to  tax  and 
penalties  at  issue  in  the  administrative 
proceeding  (such  as  a  Form  870  or 
closing  agreement),  or  a  notice  of 
asse.s.sment  for  that  liability  (such  as  the 


notice  and  demand  under  section  6303), 
whichever  is  earlier  mailed,  or 
otherwise  furnished,  to  the  taxpayer. 
For  purposes  of  this  section,  if  the  90th 
day  falls  on  a  Saturday,  Sunday,  or  a 
legal  holiday,  the  90-day  period  shall 
end  on  the  next  succeeding  day  which 
is  not  a  Saturday,  Sunday,  or  a  legal 
holiday.  The  term  legal  holiday  means 
a  legal  holiday  in  the  District  of 
Columbia.  If  the  request  for  costs  is  to 
be  filed  with  the  Internal  Revenue 
Service  at  an  office  of  the  Internal 
Revenue  Service  located  outside  the 
District  of  Columbia  but  within  an 
internal  revenue  district,  the  term  legal 
holiday  also  means  a  Statewide  li?gal 
holiday  in  the  State  where  such  office 
is  located. 

(R)  Notice.  The  Internal  Revenu*; 
.Service  is  authorized,  but  not  required, 
to  notify  the  taxpayer  of  its  decision  to 
grant  or  deny  (in  whole  or  in  part)  an 
award  for  reasonable  administrative 
costs  under  section  7430  and  this 
section  by  certified  mail  or  registered 
mail.  If  the  Internal  Revenue  .Service 
do(-s  not  respond  on  the  merits  to  a 
request  by  the  taxpayer  for  an  award  of 
reasonable  administrative  costs  filed 
under  paragraph  (c)(1)  of  this  section 
within  6  months  after  such  request  is 
filed,  the  Internal  Revenue  Service's 
failure  to  respond  may  be  considered  by 
the  taxpayer  as  a  decision  of  the  Intern.il 
Revenue  Service  denying  an  award  for 
nasonable  administrative  costs. 

(7)  Appeal  to  Tax  Court.  A  taxpayer 
may  appeal  a  decision  by  the  Internal 
Revenue  .Service  denying  (in  whole  or 
in  part)  a  request  for  reasonable 
administrative  co.sts  under  section  7430 
and  this  .section  by  filing  a  petition  for 
reasonable  a<lministrativc  costs  with  the 
Tax  Court.  The  petition  must  Im  in 
accordance  with  the  Tax  Court's  Rules 
of  Practice  and  Procedure  and  must  be 
filed  with  the  Tax  Court  after  the 
Internal  Revenue  .Ser.ice  denies  (in 
whole  or  in  pari)  the  taxpaver's  requt-st 
for  reasonable  adminisirative  (  osts. 

(il)  Vnreasanable  protraction  of 
administrative  proceeding.  An  awaid  of 
rea.sonable  administrative  costs  will  not 
be  m.ide  v\  here  the  taxpaver 
unreasonably  protracted  the 
administrative  proceeding.  However,  a 
taxpayer  that  unreason.ibly  protr.icted 
only  a  portion  of  the  adniinis'rativR 
procet!ding,  but  not  other  portions  of  the 
administrative  proceeding,  niav  r<'c:ov('r 
reasonable  adminisfmtive  costs  for  the 
portion(s)  of  the  administrative 
proceeding  that  the  taxpayer  did  nut 
unreasonably  protract,  if  ihi- 
requirements  of  paragraph  (b)(  1 )  (tf  this 
section  are  otherwise  satisfied. 
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procee<lings  under  sections  7432  or 
7433. 

(b)  Collection  action.  A  collection 
action  generally  includes  any  action 
taken  by  the  Internal  Revenue  Service  to 
collect  a  tax  (or  any  interest,  additional 
amount,  addition  to  tax,  or  penalty, 
together  with  any  costs  in  addition  to 
the  tax)  or  any  action  taken  by  a 
taxpayer  in  response  to  the  Internal 
Revenue  Service's  act  or  failure  to  act  in 
connection  with  the  collection  of  a  tax 
(including  any  interest,  additional 
amount,  addition  to  tax,  or  penalty, 
together  with  any  costs  in  addition  to 
the  tax).  For  example,  a  collection 
action  for  purposes  of  section  7430  and 
this  section  includes  any  action  taken 
by  the  Internal  Revenue  Service  under 
Chapter  64  of  Subtitle  F  to  collect  a  tax. 
Collec:tion  actions  also  include  those 
actions  taken  by  a  taxpayer  to  remedy 
the  Internal  Revenue  Service's  faihire  to 
release  a  lien  under  section  6325  and  to 
remedy  any  unauthorized  collection 
action  as  defined  by  secti<m  7433 
However,  an  action  or  procedure 
directly  relating  to  a  claim  for  refunil 
filed  with  the  Service  Center's 
Collection  Branch  or  District  Director's 
Collection  Division  after  payment  of  an 
asses.sed  tax  is  not  a  collection  action. 

(c)  Administrative  proceeding  date — 
(1)  General  rule.  For  purposes  of  section 
7430  and  the  regulations  thertutnder,  the 
term  administrative  proceeding  iiate 
means  the  earlier  of — 

(i)  The  date  of  the  receipt  by  the 
taxpayer  of  the  notice  of  the  decision  of 
the  Internal  Revenue  Service  Office  of 
Appeals;  or 

(ii)  The  date  of  the  notice  of 
f!i;fi{  ieucy. 

(2)  Sotice  of  the  decision  of  the 
Internal  Revenue  Sen  ice  Office  of 
Appeals.  For  purposes  of  .section  7430 
and  the  regulations  thereunder,  a  notice 
of  tlie  dticision  of  the  Internal  Revenue 
.Service  Office  of  Appeals  is  the  final 
written  document,  mailed  or  delivered 
to  the  taxpayer,  that  is  signed  by  an 
individual  in  the  Office  of  Appeals  vvlm 
has  been  di  legated  the  authority  to 
settle  the  dispute  on  behalf  of  the 
Commissioner,  and  states  or  indicates 
that  the  notice  is  the  final  determination 
of  the  entire  case.  A  notice  of  claim 
disallowance  i.ssued  by  the  Office  of 
Appeals  is  a  notice  of  the  de«:ision  of  tia- 
Internal  Revenue  Servii:e  Office  tjf 
.'\ppeals.  Solely  for  purposes  of 
determining  the  administrative 
proceeding  date,  a  notice  of  deficiency 
issued  by  the  Office  of  .Appeals  is  not  a 
notice  of  the  decision  of  the  Internal 
Revenue  Service  Office  of  Apj>eals. 

(3)  Notice  of  deficiency.  A  notice  of 
tleficiency  is  a  notice  descril>ed  in 
sfrction  6212(d),  including  a  notice 


rescinded  pursuant  to  section  6212(d). 
For  purposes  of  determining  reasonable 
administrative  costs  under  section  7430 
and  the  regulations  thereunder,  a  notice 
of  final  partnership  administrative 
adjustment  descriln^  in  section 
6223(a)(2)  will  be  treated  as  a  notice  of 
deficiency.  A  notice  of  final  S 
corporation  administrative  adjustment 
is.sued  pursuant  to  section  6223(a)(2)  as 
made  applicable  to  subchapter  S  items 
by  section  6244  will  also  l)e  toiated  as 
a  notice  of  deficiency. 

(d)  Examples.  The  provisions  of  this 
section  are  illustiated  by  the  following 
examples: 

Example  1.  Taxp<'ver  A  re<:eivfs  a  ni)li(  e  of 
[.-roposed  deficiency  (30-day  teller).  A  files  a 
request  for  and  is  granted  an  Appeals  office 
conference.  At  the  conference,  an  agrmsment 
is  reached  on  the  tax  matters  at  issue.  A 
cannot  recover  any  costs  iKJcause  they  were 
not  incurred  on  or  after  the  administrative 
proceeding  date,  which  is  the  earlier  of  the 
dat','  of  receipt  by  the  taxpayer  of  the  iioiico 
of  the  decision  of  the  Internal  Revenue 
Service  Office  of  .-Vppeals.  or  the  dale  of  the 
notice  of  deficiency. 

Example  2.  Taxpa\er  B  r»;ceives  a  notice  ot 
proposed  deficiency  (30-day  letter).  U  pays 
the  amount  of  the  profxised  deficient  v  and 
files  a  claim  for  refund.  B's  claim  is 
disallowed  and  a  notice  of  proposed 
(lisdliowance  is  issued  by  the  Uistrtcl 
Director.  U  does  not  request  an  A[>()e.ils  ofJlic 
(onfe.'ence  and  the  District  Din^ctor  issues  a 
notice  of  claim  disallowance.  B  then  files  suit 
in  a  United  States  District  Court.  B  cannol 
recover  reasonable  administrative  costs 
Iw'cause,  although  the  Distiict  Director  issued 
a  notice  of  claim  disallowance,  the  Internal 
Revenue  Service  did  not  issutt  either  a  notice 
of  decision  of  the  Internal  Revenue  Ser\  n.v 
Office  of  .'\p{)eals  or  a  notice  of  deficien<:y. 

Esampic  J.  .•\ss;ime  the  saini-  fai  fs  as  in 
E.\nmplf  2.  except  that  after  B  files  a  claim 
for  n^fund  and  receives  the  noli(  e  of 
proposed  disa!low.!r,(e.  B  rt-fiut-sts  and  is 
granted  Apfwals  offii  e  consideration.  No 
agreement  is  reached  with  Appt^ls  and  Ihe 
Office  of  Appeals  issues  a  notice  of  claim 
disallowance.  B  docs  not  file  suit  in  District 
C^^urt  but  instead  contacts  the  .\ppeals  office 
to  attempt  to  reverse  the  decisio,^.  B 
convinces  Ihe  .Appeals  officer  that  the  iiotii  e 
of  claim  disallowance  is  in  errur.  The 
.\ppeals  offiiiT  then  abates  the  ,tssess:ri-iit. 
Becau.se  a  notice  of  claim  disiillmvacce 
is'iued  by  Appeals  is  a  notice  of  ih.e  decision 
of  the  Internal  Revenue  Service  Olfice  of 
App«!als.  H  may  recover  reasonable 
administrative  costs  incurrttd  on  or  atter  llie 
receipt  of  the  notice  of  claim  disallow. mi  e 
(the  administrative  proceeding  date),  but 
only  if  the  other  requirements  of  sw;tion  74  !U 
<ind  the  regulations  ihereundtTare  satisfied. 
B  cannot  recover  the  costs  incurred  prior  to 
rei  eipl  of  the  notice  of  claim  disallowance 
Un.ause  they  were  incurred  before  the 
administrative  proceeding  dale. 

Example  4.  Taxpayer  C;  receives  a  noti<  e  of 
pro[K)sed  deficiency  (30-day  letter).  I'.  tiUs  a 
request  for  and  is  granted  an  Appeals  office 
conference.  At  the  Appeals  conferent  e  no 
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n>;ref-mf!ni  is  reached  on  the  tjx  matters  at 
issu^^  The  Office  of  Appeals  then  issues  a 
notice  of  deficiency.  Upon  receiving  tlie 
notice  of  deficiency  C  does  not  file  a  petition 
with  the  Tax  Court.  Instead.  C  pays  the 
<leficien(.y  and  files  a  clai:r.  for  n-'fund.  The 
claim  for  refund  is  considered  bv  the  Intern.-i! 
Revenue  Sen'i(  e  and  the  District  Din-f.tor 
issues  a  notice  of  pro{>os(rfJ  disailovvani  e.  C 
requests  and  is  "ranted  Appeals  office 
consideration.  C  convinces  .Appeals  that  C's 
tliiirn  is  correi  t  and  Appeals  allows  Cs 
( liim.  C  may  ret  over  reasonahie 
administrative  costs  incurred  on  or  .iit.r  iht- 
ri;:te  of  the  notice  of  defici'-iu  v  (the 
.idniinistraiive  proceeding  dn'e).  luil  oiiiv  if 
the  other  requirements  of  section  74^0  and 
'he  regulations  thereunder  are  satisfied. 

Example  5.  Taxpayer  D  n-t  ei vms  a  i1istri(  t 
Director's  Collection  Division  (C<)l!e(  linnl 
pro[)Osed  assessment  of  trust  fund  t.ues 
(Irus;  Fund  Recovery  F'enaltyl  pur-.u;!nt !.. 
set  lion  0672.  D  requests  and  is  i>i.!n!i-ti 
Appeals  office  consideration.  I'pnu 
consideration.  Appeals  upholds  D's  position. 
D  cannot  ntcover  reasonable  adminisfrntive 
tosts  because  the  costs  wen!  not  inr  iirred  on 
or  afli-r  the  administrative  procee<lin^  date. 
Exampir  6"  Taxpayer  E  files  an  individual 
i.iconie  tax  return  showing  a  balaiue  due  Kn 
paymeiit  is  made  with  the  n  turn  and  the 
Internal  Revenue  Service  asse  ;ses  the  amount 
shown  on  the  return.  The  Internal  R.;venu.- 
.St-rvice  issues  a  notice  and  dfmaiul  for  tax 
pursuant  tose<;fion  d'Hyi.  E  ci,niacts  th.; 
Collection  Division  (Cxjllection)  rei^anlmt;  K's 
outstanding  liability.  No  a^n-emrnt  is 
reached  with  respect  to  the  ti::.ing  of  f-;'s 
payment,  and  Collection  issi;fs  a  nolii  e  of 
ii'.ttnt  to  levy  pursuant  to  sc'(  tion  fi  t:(l(d). 
I'rior  to  the  levy.  E  ent.-rs  info  an  installment 
agreement  with  Collection.  The  costs  that  K 
incurnrd  in  connection  with  the  noli(  ir  and 
demand  were  not  incunvd  in  an 
administrative  proceeding,  but  rath.r  m  a 
(ollection  action.  Act  ordinal  v.  E  mav  nfit 
recover  those  costs  as  reasor.af>le 
administrative  costs  under  section  74  10  ,nid 
fhe  regulations  thereunder 

Fxamplv  7.  Taxpayer  F  receives  a  District 
Director's  Collection  Division  ((^ill.-ctioii) 
proposed  assessment  of  trust  fund  taxes 
(Trust  Fund  Recovery  Penalty)  pursuant  to 
section  f>r,72.  F  requests  and  is  grantttd 
Appeals  office  (.ons'deration.  .Appeals 
considers  the  issues  and  decides  to  upliold 
Collection's  recommended  assessment. 
Appeals  notifies  F  of  this  decision  in  wrilin^ 
Collection  then  assesses  the  tax.  I'ursuant  to 
se.  tion  6672(b).  within  30  days  after  the 
notice  and  demand  is  made.  F  pays  the 
niiiiimum  amount  required  to  com.mence  a 
I  ourt  proceeding,  files  a  claim  for  refund, 
and  furnishes  the  required  l)ond.  Collwtiori 
then  considers  and  disallows  the  claim. 
Appeals  then  reconsiders  the  claim  and 
r.;v^rses  its  original  position,  thus  upho!(iin^; 
K*s  position.  Appt-als  then  abates  the 
ass.ts^ment.  F  may  recovtir  reasonable 
administrative  costs  iiK.urred  after  the  n-ceipl 
of  the  original  decision  of  Appeals  (the 
cidministrative  proceeding  date)  that  Appeals 
was  upholdin;;  Collection's  recommi'iided 
rts.ses.snient.  but  only  if  the  other 
requirements  of  .section  74:iO  and  thi- 
!e>{ula!iiins  thereunder  are  satisfiird.  F  cannot 


rw  over  costs  that  are  attributable  to  any 
procedure  or  other  ac:tion  before  Cxiliec'tion 
prior  to  filing  F's  administrative  claim  for 

ri'fund. 

§  301 .7430-4    ReasonaWe  administrative 
costs. 

(a)  !n  grnt'ral.  For  purposes  of  sc'ctioti 
7430  and  the  rrgiilations  thoreunder. 
roasonablo  administi^tive  cost.s  arc  any 
costs  dcscrihod  in  paragraph  (h)  of  this 
section  that  are  incurred  in  connection 
with  an  administrativo  proceeding  (as 
defined  in  §301.743(V-3(a))  and 
incurred  on  or  aftcT  the  administrativ*! 
proceeding  date  (as  defined  in 
'»301.7430-3(c]). 

(())  Costs  dt'srribed—Cl]  In  general. 
The  costs  described  in  this  paragraph 
arc!  the  reasonable  and  nee  cssary 
amount  of  costs  incurred  by  the' 
taxpayer  to  prestjiit  the  taxpayer's 
position  with  respcnrt  to  tlie  merits  of  the 
tax  controversy  or  the  rtx:overy  of 
reasonable  administrative  f;osts.  The.se 
costs  include — 

(i)  Any  administrative  fees  or  similar 
c:harg(;s  imposed  by  the;  Infernal 
Revenue  Service; 

(ii)  R<>asonable  expenses  of  experl 
witnesses: 

(iii)  Reasonable  t;c)sts  of  ,iny  study, 
analysis,  engineering  report,  test  or 
project  that  is  ner  es.sary  for,  and 
iiicurnui  in  preparation  of.  the 
taxpayer's  ( use;  and 

(iv)  Reasonable  f(>c\s  paid  or  inc;i!rn;d 
for  the  ser\ices  of  a  representative  (as 
definc^d  in  paragraph  (bi(2)  of  this 
st!c:tion)  in  connecrtion  with  the; 
administrative  proceeding. 

(2)  neprcsf-ntntivt;  and  sprfiallv 
qualified  represrntiitive — (i) 
llfpresentative.  A  representative  is  .n 
person  compcmsated  for  service's 
rendered  in  connection  with  tlie 
adniini.strative  proc:eeding.  who  is 
authorized  to  practice  b<!fore  the 
Internal  Re\eniie  Service  or  the  T.ix 
C^ourt. 

(ii)  Specially  (lUdlifird  rrprcsfntnlivr  ' 
For  purposes  of  paragraphs  {b)(3)(iii) 
and  (c)(2)(!i)ofthis  section,  a  specially 
qualified  representative  is  a 
representative  (as  defined  in  paragraph 
(b)(2)(i)  of  this  section)  pcjssessing  a 
distinctive  knowledge  or  a  unique  and 
specialized  skill  that  is  nrniessary  to 
adequately  represent  the  taxpayer  in  thi- 
proceeding.  Examples  of  a  unitjue  and 
specialized  skill  or  distinctive 
knowledge  would  be  an  identifiable 
practice  specialty  such  as  patent  law  or 
knowledge  of  a  foreign  law  or  language; 
where  such  specialty  or  knowledge  is 
necessary  to  adequately  represent  the 
taxpayer  in  the  proceeding.  For 
purposes  of  this  paragraph,  neither 
knowledge  of  ta.x  law  nor  exjierience  in 


representing  taxpayers  before  the 
Iriternal  Revenue  5ier\'icc  is  considen»H 
distinctive  knowledge  or  n  unique  and 
specialized  skill.  An  cxtraordinar\'  level 
of  general  representational  knowledge 
and  ability  that  is  useful  in  all 
proceedings  is  not  considered,  in  and  of 
itself,  di.stinctivc  knowledge  or  a  unique 
and  specialize<l  skill.  Specially  qualified 
representatives  also  do  not  include 
those  who  have  a  distinctive  knowledge 
of  the  underlying  subject  matter  of  the 
c:ontroversy  in  circumstances  whem 
such  distinctive  knowledge  could 
reasonably  be  supplied  through  the  use 
of  an  expert,  or  could  readily  be 
obtained  through  literature  pertaining  to 
the  subject. 

(3 )  Limitiitiun  on  fees  for  a 
represeiitutive~-{i]  In  general.  Kxc.t!|)t  as 
otherwise  provided  in  this  section,  fees 
dcrscTibed  in  paragraph  (bj(l)(iv)  of  this 
sc^ction  that  an;  rec:over;ible  under 
section  7430  and  the  n^-gulations 
thereunder  as  reasonable  udministrati\« 
costs  may  not  exi:c;ed  S75  per  hour 
incn-ased  by  a  cost  of  living  adjustineni 
(and  if  appropriate,  a  special  lac  lor 
adju.stmenl). 

(ii)  Cast  of  living  (idiu;itinrnt—{A)  In 
•general.  The  Internal  R^^v^;nue  .Sc^rviie 
\vill  make  a  cost  of  living  adjustment  to 
the  S75  per  hour  limit  by  usin^  the 
Consumer  I'rice  Index  of  Ail  Urban 
Consumers  (Cl'I-li)  published  b\  die 
F)epartmc-nt  of  Labor.  Bureau  of  I«ibor 
Statistics  and  refurenct;d  in  InlcTuil 
Revenue  Code;  sccticm  l(f)(')).  IftiieCil'I- 
II  is  no  longer  published,  a  coiiip.,rable 
index  will  be  usinl.  and  any  reference  in 
this  section  to  the  CPl-U  will  bt; 
considered  to  rcjfer  to  sue  b  cromp.ir.iblii 
ip.d(!x. 

(B)  Prrrentage  (idjustment.  For 
purposes  of  paragraph  (b)(3)(ii)tA)  i.f 
tills  sec:tion.  the  base  year  for 
determining  the  cost  of  living 
acijustmc;nt  is  the  calendar  year  IflHn. 
The  cost  of  living  adjustment  fcir  fec-s 
inc:urrecl  in  any  c:alendar  vear 
subsequent  to  19«b  is  the  percentage  (if 
any)  by  which  the  yearly  av.;rage  Cl'l- 
U  for  the  calendar  year  immediatiriy 
prior  to  the  year  in  whic:h  the  fee  s  are 
incurred  exceeds  the  Janunri'  Cl'I-lf  for 
th(!  c;alendar  year  1086. 

(iii)  Special  factor  adiustnirnl—{.\]  In 
i^inerol.  If  the  presence  of  a  special 
factor  is  demonstrated  by  the  taxpayer, 
the  amount  reimbursable  is  the  aniuunt 
of  reasonable  fec^s  paid  or  incurnid  by 
the  taxpayer  in  connection  with  the 
proceeding  for  the  scrviccjs  of  a' 
nipresentative  as  defined  in  paragraph 
(b)(2)(i)  of  this  section. 

(B)  Special  factor.  A  special  fadctr  is 
a  fatjtor,  other  than  an  ine:rease  in  the 
c:ost  of  living,  which  justifies  an 
increase  in  the  $75  per  hour  limitation 
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proceeding  within  the  meaning  of 
§301.7430-3. 

(2)  Costs  incurred  in  an 
administrative  proceeding  but  not 
reasonable — (i)  In  general.  Costs 
incurred  in  an  administrative 
proceeding  that  are  incurred  on  or  after 
the  administrative  proceeding  date,  and 
that  are  otherwise  described  in 
paragraph  (b)  of  this  section,  are  not 
recoverable  unless  they  are  reasonable 
in  both  nature  and  amount.  For 
example,  costs  normally  included  in  the 
hourly  rate  of  the  representative  by  the 
custom  and  usage  of  the  representative's 
profession,  when  billed  separately,  are 
not  recoverable  separate  and  apart  from 
the  representative's  hourly  rate.  .Such 
costs  typically  include  costs  such  as 
secretarial  and  overhead  expenses.  In 
contrast,  costs  which  are  normally 
billed  separately  may  be  reasonable 
administrative  costs  that  may  be 
recoverable  in  addition  to  the 
representative's  hourly  rate.  Therefore, 
necessary  costs  incurred  for  travel; 
expedited  mail  delivery:  messenger 
service;  expenses  while  on  travel:  long 
distance  telephone  calls;  and  necessary 
copying  fees  impo.sed  by  the  Internal 
Revenue  Service,  any  court,  bank  or 
other  third  party,  when  normally  billed 
separately  from  the  reprcsentativ(>'s 
hourly  rate,  may  be  rea.sonablc 
administjative  costs. 

(ii)  Special  Rule  for  Expert  Witness' 
Fees  on  Issue  of  Prevailing  Market 
Rates.  Under  paragraph  (b)(3)(iii)(C)  of 
this  section,  the  taxpayer  may  initially 
establish  a  limited  availability  of 
specially  qualified  representatives  for 
the  proceeding  by  submission  of  an 
affidavit  signed  by  the  taxpayer  or  by 
the  taxpayer's  representative.  The 
Internal  Revenue  Service  may  endeavor 
to  rebut  the  affidavit  submitted  on  this 
issue  by  demonstrating  either  that  a 
specially  qualified  representative  was 
not  necessary  to  represent  the  taxpayer 
in  the  proceeding,  that  the  taxpayer's 
representative  is  not  a  specially 
qualified  representative  or  that  the 
prevailing  rate  for  specially  qualified 
representatives  does  not  exceed  $75  per 
hour  (as  adjusted  for  an  increase  in  the 
cost  of  living)  Unless  the  Internal 
Revenue  Service  endeavors  to 
demonstrate  that  the  prevailing  rale  for 
specially  qualified  representatives  does 
not  exceed  S75  per  hour  (as  adjusted  for 
an  increase  in  the  cost  of  living),  fees  for 
expert  witnesses  used  to  establish 
prevailing  market  rates  are  not  included 
in  the  term  reasonable  administrative 
costs. 

(3)  Litigation  costs.  Litigation  costs  are 
not  reasonable  administrative  costs 
because  they  are  not  incurred  in 


connection  with  cm  administrative 
proceeding.  Litigation  costs  include — 

(i)  Costs  incurred  in  connection  with 
the  preparation  and  filing  of  a  petition 
with  the  United  States  Tax  Court  or  in 
connection  with  the  commencement  of 
any  other  court  proceeding;  and 

(ii)  Costs  incurred  after  the  filing  of  a 
petition  with  the  United  States  Tax 
Court  or  after  the  commencement  of  any 
other  court  proceeding. 

(4)  Examples.  The  provisions  of  this 
section  are  illustrated  by  the  following 
examples: 

Example  J.  Taxpayer  A  receives  a  notice  of 
propKJsed  deficiency  (30-day  letter).  A  files  a 
request  for  and  is  granted  an  .Appeals  office 
r.onferenre.  At  the  conference  no  agreement 
is  reached  on  the  tax  matters  at  issue.  The 
Internal  Revenue  Service  then  issues  a  notii  e 
of  deficiency.  Upon  receiving  the  notice  of 
deficiency.  A  discontinues  A's  administrative 
efforts  and  files  a  jietition  with  the  Tax  Ojiirt. 
A's  costs  incurred  in  connection  with  the 
preparation  and  filing  of  a  petition  with  Xhv. 
Tax  Court  are  litigation  costs  and  not 
reasonable  administrative  costs.  Furlhennore. 
A's  costs  incurred  before  the  administrative 
proceeding  date  (date  of  the  notice  of 
deficiency  as  set  forth  in  §301.743()-3(r.)(3l). 
are  not  reasonable  administrative  costs. 

Example  2.  Assume  the  same  facts  as  in 
Example  1  except  that  after  A  receives  the 
notii  e  of  deficiency,  A  recontacts  Appeals. 
Again.  A's  costs  incurred  before  the 
administrative  proceeding  date,  the  date  of 
the  notice  of  deficiency  as  set  forth  in 
§301.743O-3(c)(3),  are  not  reasonable 
administrative  costs.  A's  costs  incurred  in 
recontacting  and  working  with  Appeals  after 
the  issuance  of  the  notice  of  deficiency,  and 
up  to  and  including  the  lime  of  filing  of  the 
petition,  are  reasonable  administrative  costs. 
.A's  costs  incurred  in  connection  with  the 
filing  of  a  pietition  with  the  Tax  Court  are  not 
rea.sonable  administrative  costs  because  those 
costs  are  litigation  costs.  Similarly,  A's  costs 
incurred  aher  the  filing  of  the  petition  are  not 
reasonable  administrative  costs,  as  those  are 
litigation  costs. 

§  301 .7430-6    Prevailing  party. 

(a)  In  general.  For  purposes  of  an 
award  of  reasonable  administrative  costs 
under  section  7430.  a  taxpayer  is  a 
prevailing  party  only  if  the  taxpayer — 

(1)  E.9;ablishes  that  the  position  of  the 
Internal  Revenue  Service  was  not 
substantially  justified; 

(2)  Sub.stantially  prevails  as  to  the 
aninunt  in  controversy  or  with  respect 
to  the  mo.st  significant  issue  or  set  of 
issues  presented;  and 

(3)  Satisfies  the  net  worth  and  size 
limitations  referenced  in  paragraph  (f)  of 
this  section. 

(b)  Position  oj  the  Internal  Revenue 
Service.  The  position  of  the  Internal 
Revenvie  Service  in  an  administrative 
proceeding  is  the  position  taken  by  the 
Internal  Revenue  Service  as  of  the 
administrative  proceeding  date  (as 
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defined  in  §  301.7430-3(c))  or  any  date 
thereafter. 

(r)  Substantially  justified— {1)  In 
{;oneral.  The  position  of  the  fntemal 
Revenue  Service  is  substantially 
justified  if  it  has  a  reasonable  basis  in 
both  fact  and  law.  A  significant  factor  in 
determining  whether  the  jmsition  of  the 
Internal  Revenue  Service  is 
substantially  justified  as  of  a  given  date 
is  whether,  on  or  before  that  date,  the 
taxpayer  has  presented  all  relevant 
information  under  the  taxpayers  control 
r.nd  relevant  legal  arguments  supporting 
the  taxpayer's  position  to  the 
appropriate  Internal  Revenue  Service 
personnel.  The  appropriate  Internal 
Revenue  Service  personnel  are 
personnel  responsible  for  reviewing  the 
information  or  arguments,  or  personnel 
who  would  transfer  the  information  or 
arguments  in  the  normal  course  of 
procedure  and  administration  to  thts 
pt>rsonnel  who  are  responsible. 

(2)  Exception.  If  the  position  of  the 
Internal  Revenue  .Service  was 
substantially  justified  with  respect  to 
soiTie  issues  in  the  proceeding  and  not 
substantially  ju.s'tified  with  respect  to 
the  remaining  issues,  any  award  of 
reasonable  administrative  costs  to  the 
taxpayer  may  be  limited  to  only 
reasonable  administrafivi;  r:osts 
attributable  to  those  issues  with  respfurt 
to  which  the  position  of  the  Internal 
Rttvetiue  Service  was  iu)t  substantially 
justified.  If  the  position  of  the  Internal 
Revenue  Service  was  substantially 
justified  for  only  a  portion  of  the  p«Tio<l 
of  the  proceeding  and  not  substantially 
justified  for  the  remaining  portion  of  the 
prof  eftding.  any  award  of  reasonable 
udministrative  costs  to  the  taxpayer  may 
be  limited  to  only  reasonable 
adnunistrative  costs  attributable  to  that 
ponioji  during  which  the  position  of  the 
Internal  Revenue  .Scrvue  was  not 
sub'^tantially  justified.  Where  an  award 
of  re.isonable  administrative  costs  is 
limited  to  that  portion  of  the 
administrative  proceeding  during  which 
th»:  position  of  the  Interiial  Revenue 
Service  was  not  substantially  justified, 
whether  the  position  of  the  Internal 
Revenue  Service  was  substantially 
justified  is  determined  as  of  the  date  any 
cost  IS  incurred. 

(dj  Amount  in  conlrovvii,y.  The 
amount  in  controversy  shall  include  the 
amount  in  issue  as  of  the  administrative 
proceeding  date  as  increased  by  any 
amounts  subsequently  placed  in  issue 
by  any  party.  The  amount  in 
controversy  is  determined  without 
increasing  or  reducing  the  amount  in 
controversy  for  amounts  of  loss, 
deduction,  or  credit  carried  over  from 
years  not  in  issue. 


(e)  Most  significant  issue  or  set  of 
issues  presented.  Where  the  taxpayer 
has  not  substantially  prevailed  with 
respect  to  the  amount  in  controversy  the 
taxpayer  may  nonetheless  be  a 
prevailing  party  if  the  taxpayer 
substantially  prevails  with  respect  to  the 
most  significant  issue  or  set  of  issues 
presented.  The  issues  presented  include 
those  raised  as  of  the  administrative 
proceeding  date  and  diose  raised 
subsequently.  Only  in  a  multiple  issue 
proceeding  can  a  most  significant  issue 
or  set  of  issues  presented  exist. 
However,  not  all  multiple  issue 
proceedings  contain  a  most  significant 
issue  or  set  of  issues  presented.  An  issue 
or  set  of  issues  constitutes  the  most 
significant  issue  or  st?t  of  issues 
presented  if.  despite  involving  a  lesM.-r 
dollar  amount  in  the  proceeding  than 
the  other  issue  or  issues,  it  objectively 
represents  the  mo.st  significant  issue  or 
set  of  issues  for  the  taxpayer  or  the 
Internal  Revenue  Senice.  This  may 
occur  because  of  the  effect  of  the  issue 
or  set  of  issues  on  other  transactions  or 
other  taxable  years  of  the  taxpayer  or 
related  parties. 

(0  \'et  worth  and  size  limitations — (1) 
Individuals  and  estates.  An  individual 
taxpayer  or  an  estate  meets  the  n(;t 
worth  and  size  limitations  of  this 
paragraph  if,  on  thi;  adminisfrativ); 
proceeding  date,  the  taxpayer's  net 
worth  does  not  exceed  two  million 
dollars.  For  this  purpose,  individuals 
filing  a  joint  return  shall  be  treated  as 
1  taxpayer,  except  in  the  case  of  a 
spouse  relieved  of  liability  und(T 
section  (iO  13(e). 

(2)  Others.  A  taxpayer  that  is  an 
owner  of  an  unincorporated  business,  or 
lUiy  partnership,  corporation, 
association,  unit  of  loail  government,  or 
o.-vanization  (other  than  an  orgunization 
d(!scribed  in  paragraph  (0(3)  of  this 
.sef:tion)  meets  the  net  worth  aiu!  size 
limitations  of  this  paragraph  if.  as  of  the 
administrative  proceeding  date — 

(i)  The  taxpayer's  net  worth  dws  not 
exceed  seven  million  dollars;  and 

(ii)  The  taxpayer  does  not  have  more 
than  ,500  employees. 

(3)  Special  rule  for  charitable 
organizations  and  certain  cooperatnvi 
An  organization  described  in  Inttrrnal 
Revenue  Code  se<:tion  501(c)(3)  exempt 
from  ta.xation  under  Internal  Revenue 
Code  section  501(a).  or  a  cooperative 
association  as  defined  in  section  15(3)  of 
the  Agricultural  Marketing  Act.  12 
I'.S.C.  1141j(a)  (as  in  effect  on  October 
22.  1986).  meets  the  net  worth  and  size 
limitations  of  this  paragraph  if.  as  of  the 
administrative  proceeding  date,  the 
organization  or  cooperative  association 
does  not  have  more  than  500  employees. 


(g)  Determination  of  prevailino  partv. 
If  the  final  decision  with  respect  to  the 
tax.  interest,  or  penalty  is  made  at  the 
administrative  level,  the  determination 
of  whether  a  taxpayer  is  a  prevailing 
party  shall  be  made  by  agreement  of  the 
parties,  or  absent  such  agreement,  bv  the 
Internal  Revenue  Service.  .See 
§301.7430-2<c)(7)  reganfing  the  right  to 
appeal  the  decision  of  the  Internal 
Revenue  Service  denying  (in  whole  or 
in  part)  a  request  for  reasonable 
administrative  costs  to  the  Tax  Court. 

(h)  Examples.  The  prtjvisions  of  this 
section  are  illustrated  by  the  following 
examples: 

Example  1.  The  Internal  RtJVfnue  Ser\  ice. 
ill  the  condufi  of  a  correspondence 
•■xamination  of  taxpayer  A's  individual 
income  tax  return,  requests  substaiitiaiion 
trom  A  of  claimed  medical  expenses.  A  dot-s 
not  respond  to  the  request  and  the  .Serviuo 
Center  issues  a  notice  of  defu  ienc  v  Aftur 
receiving  the  notice  of  dencieacv.  A  pruseiiis 
sufficient  information  and  argiimeni.-;  to 
I  onvince  a  revenue  agent  that  the  notice  of 
defirient  y  is  incorrei.t  and  that  A  owes  no 
tax.  The  revenue  agent  then  closes  i)iu  cave 
-howing  no  deficiency.  Although  A  incurred 


costs  after  the  issuance  of  the  notice  of 
flofirienc  y.  A  is  unable  to  recover  these  costs 
Ixcause.  as  of  the  date  these  costs  were 
incurred,  A  had  not  presented  relevant 
uiformation  under  A's  control  and  rtlevunt 
If^ul  arguments  supporting  As  i>ositioii  to 
the  appropriate  Internal  Revenue  Serviie 
personnel.  .\ct;ordingly.  the  position  of  the 
Inlernal  Revenue  .Service  was  substantially 
justified  at  the  time  the  costs  were  inc  urred. 
E\ant[>lf  2.  In  the  purchase  of  an  ongoing 
Inisine.ss.  taxpayer  B  obtains  from  (he 
pre\  ious  owner  of  the  business  a  covenant 
not  to  compete  for  a  period  of  five  years.  On 
.mdit  of  B's  individual  income  tax  return  for 
the  year  in  which  the  business  is  acquired.- 
the  Inlernal  Revenue  Service  challenges  tho 
basis  assigned  to  the  covenant  not  to  (onipete 
and  a  deduc  tion  taken  as  a  business  expense 
for  a  seminar  attended  by  B  Both  parties 
iigree  that  the  covenant  not  lo  compete  is 
anuirtizable  over  a  period  of  five  years. 
However,  the  Internal  Revenue  .Service 
.isserts  thai  the  proper  basis  of  the  covenant 
is  S2X  while  the  taxpayer  asst^rts  the  basis  is 
S4X.  Thus,  under  the  Internal  Revenue 
Ser\  ices  position.  B  is  entitled  to  a 
deduction  of  two-fifihs  SX  in  the  year  under  • 
audit  and  for  each  of  the  subsequent  four 
>e.irs.  It's  position,  however,  would  result  in 
a  deduction  of  four-fifths  SX  for  the  year 
under  audit  and  each  of  the  subsequent  four 
years.  The  deduction  for  the  seminar 
attended  by  B  was  refwrted  on  tfie  return  in 
question  in  the  amount  of  SX  The  Internal 
Ke\enue  .Service's  position  is  th.it  tin.       s 
deduction  for  the  seminar  should  be 
disallowed  entirely.  In  the  notice  of 
deficieiK y.  the  Internal  Revenue  .Service 
determines  adjustments  of  two-fifths  SX  (the 
difference  between  the  Internal  Revenue 
.Ser\  ice's  position  of  two-fifths  .SX  and  the 
reported  four-fifths  SX)  regarding  the  Ikisis  of 
the  covenant  not  to  compete,  and  SX 
n'sulting  from  the  disallowanrj^  of  the 
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commenced  after  November  10, 1988. 
Section  301.7430-2(c)(5)  is  effective 
March  23, 1993. 

PART  602— 0MB  CONTROL  NUMBERS 
UNDER  THE  PAPERWORK 
REDUCTION  ACT 

Par.  3.  The  authority  citation  for  part 
602  continues  to  read  as  follows: 

Authority:  26  U.S.C.  7805. 

§602.101     [Amended] 

Par.  4.  Section  602.101(c)  is  amended 
by  adding  the  entry  "301.7430-2(c) .  .  . 
.  1545-1356"  in  numerical  order  in  the 
table. 

Margaret  Milner  Richardson, 
Commissioner  of  Internal  Revenue. 

Approved:  May  9,  1994. 
Leslie  Samuels, 

Assistant  Secretary  of  the  Treasiin,: 
|FR  Doc.  94-12828  Filed  6-G-94:  8:45  am] 
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Bureau  of  Alcohol,  Tobacco  and 
Firearms 

27  CFR  Part  70 
rr.D.  ATF-358] 

RIN1512-AB27 

Clarification  of  Periods  of  Interest  With 
Respect  to  Certain  Overpayments 
(T92-122) 

AGENCY:  Bureau  of  Alcohol,  Tobacco 
and  Firearms  (ATF),  Treasury. 

ACTION:  Treasury-  decision,  final  rule. 

SUMMARY:  This  Treasury  decision 
amends  27  CFR  70.92,  in  Part  70, 
Procedure  and  Administration.  The 
amendments  clarify  the  period  during 
which  interest  is  allowed  on  taxpayer 
overpayments  which  are  credited 
against  other  liabilities  of  the  same 
ta.xpayer  for  interest  and  certain 
additions  to  the  tax.  The  amendments 
are  necessary  as  a  result  of  changes  to 
the  law  made  by  the  Tax  Equity  and 
Fiscal  Responsibility  Act  of  1982  and 
the  Deficit  Reduction  Act  of  1984.  The 
regulations  affect  all  taxpayers  who 
have  overpayments  credited  against 
underpayments. 

EFFECTIVE  DATE:  These  regulations  are 
effective  on  June  7,  1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jackie  White  of  the  Tax  Compliance 
Branch,  (202)  927-8220,  Bureau  of 
Alcohol,  Tobacco  and  Firearms,  P.O. 
Box  50221,  Washington,  DC  20091-0221 
((202)  927-8220). 


SUPPLEMENTARY  INFORMATION: 
Background 

This  document  contains  amendments 
to  the  regulations  on  Procedure  and 
Administration  (27  CFR  part  70)  under 
§  6611  of  the  Internal  Revenue  Code  of 
1986  (IRC)  to  clarify  the  period  during 
which  interest  is  allowed  on 
overpayments  that  are  credited  against  a 
taxpayer's  liability  for  interest  and 
certain  additions  to  the  tax.  The 
amendments  will  conform  the 
regulations  to  §  344  of  the  Tax  Equity 
and  Fiscal  Responsibility  Act  of  1982 
(TEFR.^)  (Pub.  L.  97-248,  96  Stat.  635), 
and  §  158  of  the  Deficit  Reduction  Act 
of  1984  (DEFRA)  (Pub.  L.  98-369,  98 
Stat.  696). 

The  Internal  Revenue  Service  (IRS) 
applies  §6611  to  the  taxes  it  administers 
and  enforces.  The  IRS  published  a 
notice  of  proposed  rulemaking  in  the 
Federal  Register  on  August  25,  1992  (57 
FR  38457).  and  Treasury  Decision  8524 
(59  FR  10075)  was  published  in  the 
Federal  Register  on  March  3,  1994, 
adopting  final  rules  implementing  the 
TEFRA  and  DEFRA  amendments.  ATF 
believes  these  regulations  are  equally 
applicable  to  its  tax  collection  activities 
and  is  adopting  such  regulations. 

Interest  on  Overpayments  That  Are 
Credited  Against  Interest  on 
Underpayments 

Section  6611(a)  of  the  IRC  provides 
that  interest  shall  be  allowed  and  paid 
on  any  overpayment  in  respect  of  any/ 
internal  revenue  tax  at  the  overpayment 
rate  established  under  §  6621. 

Under  §  6402(a),  the  Secretary  may 
credit  any  overpayment  (including  any 
interest  allowed  thereon)  against  any 
liability  imposed  on  the  taxpayer  under 
the  IRC.  Under  §  6611(b)(1),  interest  is 
allowed  on  an  overpayment  that  is  so 
credited  from  the  date  of  the 
overpayment  to  the  due  date  of  the 
taxpayer's  liability  against  which  the 
overpayment  is  credited.  For  purposes 
of  this  interest  computation,  a  definition 
of  the  term  "due  date"  is  provided  in 
§  70.92(d)  of  the  regulations. 

Generally,  §6601(0  provides  that 
once  an  overpayment  is  credited  to 
satisfy  a  taxpayer's  liability,  interest  no 
longer  accrues  on  that  liability.  Section 
344  of  TEFRA  added  §  6622  of  the  IRC, 
which  requires  interest  imposed  by  the 
IRC  to  be  compounded  daily.  The  effect 
of  §  6601  (f)  on  the  compounding 
requirement  of  §  6622  is  that  once  an 
overpayment  is  credited  to  satisfy  the 
taxpayer's  liability  for  interest,  that 
credit  cuts  off  any  further  compounding 
of  the  interest  (i.e.,  interest  no  longer 
accrues  on  the  taxpayer's  interest 
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liability  against  which  the  credit  has 
been  made). 

Similarly,  it  is  appropriate  that  no 
interest  liability  to  the  taxpayer  accrues 
on  the  overpayment  once  the 
overpayment  is  credited  to  satisfy  the 
taxpayer's  liability  for  interest.  Thus, 
the  regulations  amend  §  70.92(d)(2)(iii) 
to  clarify  that  interest  ceases  to  accrue 
on  any  portion  of  an  overpayment  that 
is  credited  against  the  t3xpaver's 
liability  for  interest. 

Interest  on  Overpayments  That  Are 
Credited  Against  Certain  Additions  to 


the  Tax 

Prior  to  DEFRA.  interest  only  accrued 
on  additions  to  the  tax  from  the  date  of 
notice  and  demand,  and  then  only  if  not 
paid  within  10  days  from  the  date  of 
notice  and  demand.  In  §  1.58  of  DEFRA. 
Congress  added  §  6601(e)(2)(B)  to  the 
IRC.  requiring  taxpayers  to  pay  interest 
on  certain  additions  to  tax  from  the  due 
date  of  the  relevant  return  (including 
any  extensions)  until  the  addition  to  the 
tax  is  paid.  The  number  of  additions  to 
the  tax  that  bear  interest  from  the  due 
date  of  the  return  was  increased  by 
Congress  in  1988  and  again  in  1989. 
This  regulation  amends  §  70.92(d)(2)(iv) 
to  clarify  that  interest  ceases  to  accrue 
on  any  portion  of  an  overpayment  that 
is  credited  against  certain  additions  to 
the  tax  for  any  period  after  the  due  date 
of  the  return  (including  extensions)  to 
which  the  addition  to  the  tax  relates. 

Prior  Regulations  Obsolete 

When  ATP  assumed  responsibility  for 
the  collection  and  enforcement  of  taxes 
imposed  under  Subtitle  E  of  the  IRC.  it 
patterned  many  of  its  procedural 
regulations  upon  those  already 
promulgated  by  the  IRS.  See.  e.g..  T.D. 
ATF-301,  55  Fed.  Reg.  47608 
(November  14.  1990):  T.D.  ATF-251,  52 
Fed.  Reg.  19314  (May  22,  1987). 
However,  since  enactment  of  §  6622  of 
the  IRC  in  TEFRA  and  §  6601(e)(2)(B)  in 
DEFR.'l,  the  prior  regulations  regarding 
interest  and  certain  additions  to  tax 
have  been  obsolete.  Accordingly,  ATF 
has  been  computing  interest  consistent 
with  the  statutory  changes  and  these 
regulator}'  amendments  acknowledge 
existing  agency  practice. 

Regulator}-  Flexibility  Act 

The  provisions  of  the  Regulatory 
Flexibility  Act  relating  to  a  final 
regulator)'  flexibility  analysis  (5  U.S.C. 
604)  are  not  applicable  to'this  final  rule 
because  the  agency  was  not  required  to 
publish  a  general  notice  of  proposed 
rulemaking  under  5  U.S.C.  553  or  any 
other  law.  A  copy  of  this  final  rule  has 
been  submitted  to  the  Administrator  of 
the  Small  Business  Administration  for 


comment  on  the  impact  of  such 
regulation  on  small  business,  pursuant 
to  26  U.S.C.  7805(0. 

Executive  Order  12866 

It  has  been  determined  that  this  rule 
is  not  a  significant  regulatory  action 
because  (1)  it  will  not  have  an  annual 
effect  on  the  economy  of  SlOO  million 
or  more  or  adversely  affect  in  a  material 
way  the  economy,  a  sector  of  the 
economy  productivity,  competition, 
jobs,  the  environment,  public  health  or 
safety,  or  State,  local  or  tribal 
governments  or  communities;  (2)  create 
a  serious  inconsistency  or  otherwise 
interfere  with  an  action  taken  or 
planned  by  another  agency;  (3) 
materially  alter  the  budgetary  impact  of 
entitlements,  grants,  user  fee's,  or  loan 
programs  or  the  rights  and  obligations  of 
recipients  thereof;  or  (4)  raise  novel 
legal  or  policy  issues  arising  out  of  legal 
mandates,  the  Presidents  priorities,  or 
the  principles  set  forth  in  Executive 
Order  12866. 

Administrative  Procedures  Act 

Because  this  final  rule  merely  adopts 
existing  IRS  procedural  regulations 
regarding  overpayment  interest,  it  is 
found  to  be  unnecessary  to  issue  this 
Treasury  decision  for  notice  and  public 
procedure  pursuant  to  5  U.S.C.  553(b)  or 
subject  to  the  effective  date  limitation  in 
5  U.S.C.  553(d). 

Paperwork  Reduction  Act 

The  provisions  of  the  Paperwork 
Reduction  Act  of  1980.  Pub.  L.  No  96- 
511.  44  U.S.C.  Chapter  35,  and  its 
implementing  regulations,  5  CFR  Part 
1320,  do  not  apply  to  this  final  rule 
because  it  does  not  impose  any  new 
recordkeeping  or  reporting 
requirements. 


PART  70— [AMENDED] 


Drafting  Information 

The  principal  author  of  this  document 
is  Jackie  White  of  the  Tax  Compliance 
Branch,  Bureau  of  Alcohol,  Tobacco  and 
Firearms. 

List  of  Subjects  in  27  CFR  Part  70 

Admini.strative  practice  and 
procedure.  Alcohol  and  alcoholic 
beverages.  Authority  delegations. 
Bankruptcy.  Claims.  Excise  taxes. 
Firearms  and  ammunition,  Government 
employees.  Law  enforcement.  Law 
enforcement  officers.  Penalties. 
Reporting  and  recordkeeping 
requirements.  Seizures  and  forfeitures. 
Surety  bonds.  Tobacco. 

Authority  and  Issuance 

Title  27  CFR  is  amended  as  follows: 


Paragraph  1.  The  authority  citation 
for  part  70  continues  to  read  as  follows: 

Authority:  5  U.S.C.  301  and  552;  26  U  S  C 
4181.  4182,  5146,  5203,  5207.  5275.  5367, 
5415.  5504,  5555.  5684(a).  5741,  5761(b). 
6020.  6021.  6064,  6102,  6155.  6159.  6201 
6203,  6204.  6301,  6303.  6311.  6313.  6314" 
6321.  6323.  6325.  6326.  6331-6343,  6401- 
6404,  6407,  6416.  6423.  6.501-6503.  6511. 
6513.  6514.  6532,  6601.  6602.  6611.  6621. 
6622.  6651.  6653.  6656,  6657.  6658.  6665, 
6671.  6672,  6701.  6723.  6801.  6862.  6863. 
6901,  7011.  7101,  7102.  7121.  7122,  7207 
7209.  7214,  7304.  7401.  7403.  7406.  7423, 
7424.  7425.  7426,  7429.  7430,  7432.  7502, 
7503.  7505,  7506.  7513.  7601-7606.  7608- 
7610,  7622,  7623,  7653,  7805. 

Para.  2.  Section  70.92  is  amended  by 
revising  paragraphs  (d)(2)(iii)  and 
(d)(2)(iv)  to  read  as  follows; 

§  70.92    Interest  on  overpayments. 


(d)*   *   • 
(2)*   •   * 

(iii)  Interest.  In  the  case  of  a  credit 
against  interest  that  accrues  for  any 
period  ending  prior  to  January  1,  1983, 
the  due  date  is  the  earlier  of  the  date  of 
assessment  of  such  interest  or  December 
31.  1982.  In  the  case  of  a  credit  against 
interest  that  accrues  from  any  period 
beginning  on  or  after  December  31. 
1982,  such  interest  is  due  as  it 
economically  accrues  on  a  daily  basis, 
rather  than  when  it  is  assessed. 

(iv)  Additional  amount,  addition  to 
the  tax.  or  assessable  penaltv.  In  the 
case  of  a  credit  against  an  additional 
amount,  addition  to  the  tax.  or 
assessable  penalty,  the  due  date  is  the 
earlier  of  the  date  of  assessment  or  the 
date  from  which  such  amount  would 
bear  interest  if  not  satisfied  by  payment 
or  credit. 
*        •        *        «        , 

Signed  May  11,  1994. 
Daniel  R.  Black. 
Acting  Director. 

Approved:  May  19,  1994. 
John  P.  Simpson, 

Deputy  Assistant  Secretary  (Rcgulaton:  Tariff 
and  Trade  Enforcement). 
(PR  Doc.  94-13742  Filed  6-6-94:  8:45  am| 
BILLING  CODE  4810-31-M 


2936.1 


Federal  Register  /  Vol.  59,  No.  108  /Tuesday,  [une  7,  1994  /  Rules  and  Regulations 


DEPARTMEr  T  OF  DEFENSE 
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Department  of  Defense 
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33  CFR  Part 
[CGD01-94-04  5] 
RIN2115-AA9  ■ 

Safety  Zone;  Branford,  CT  350th 
Firewc'.s  Ce  ebration 
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rarv  final  rule: 
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Port.  Long  Island  .Sound. 


a'. 


EFFECTIVE  DATES:  This  regulation  is 
effective  from  9:15  p.m.  through  10  p  m. 
on  July  1,  1994,  unless  extended  or 
terminated  sooner  by  the  Captain  of  the 
Port.  In  case  of  inclement  weather,  this 
regulation  will  be  effective  on  the  rain 
dates  of  July  9  or  10,  1994,  at  the  same 
times. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  Commander  T.V.  Skuby. 
Chief  of  Port  Operations,  Captain  of  the 
Port,  Long  Island  Sound  at  (203)  468- 
4464. 

SUPPLEMENTARY  INFORMATION: 

Drafting  Information 

The  drafters  of  this  notit;e  arc  LCDR 
T.V.  Skuby,  project  officer  for  Captain  of 
the  Port,  Long  Island  Sound,  and  LCDR 
j.  Stieb.  project  attorney.  First  Coast 
Guard  District  Legal  Office. 

Regulatory  History 

As  authorized  by  5  U.S.C.  553,  a 
notice  of  proposed  rulemaking  was  not 
published  fur  this  regulation.  The  Coast 
Guard  did  not  receive  from  the  sponsor 
the  final  details  concerning  the  event's 
exact  location,  wliich  is  essential 
information  for  the  purposes  of 
establishing  a  safety  zone  in  sufficient 
time  to  publish  a  NPRM.  If  the  event, 
which  is  centered  around  a  national 
holiday  and  the  Town  of  Bran  ford  s 
350th  birthday,  were  required  to  be 
postponed  by  publishing  a  NPRM,  the 
event  would  be  cancelled.  Publishing  a 
NPRM  and  delaying  the  event  would  be 
contrary  to  the  public  interest  since  the 
fireworks  display  is  for  the  benefit  of  the 
public. 

Background  and  Purpose 

The  sponsor.  The  Town  of  Branford 
and  American  Legion  Post  83,  Branford, 
CT  has  re(juested  that  a  45  minute 
fireworks  display,  launched  from  a 
floating  platform,  be  permitted  in  the 
port  of  Branford  in  the  vicinity  of  I'arker 
Memorial  Park,  Branford,  CT.  This  zone 
is  required  to  protect  the  maritime 
community  frr>;n  the  dangrrs  ,^ssoLiated 
with  this  fin-works  displa;.  which  is 
oicurring  over  Branford  Haibor.  The 
safely  zone  covers  all  waters  of  Branford 
H.'irbor  within  a  1200  foot  radius  of  the 
fireworks  bar;-;e  (,T  1000. 

Regulatory  Evaluation 

This  proposal  is  not  a  signific.int 
regulatory  a«  tion  under  section  3(f)  of 
Executive  ()r<ler  12fif>6  and  does:  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
or«ler.  It  has  been  exempted  frfiin  review 
by  the  office  of  Management  and  Budget 
uiuler  that  order.  It  is  not  signifii  ant 
under  the  regulatory  policies  and 


procedures  of  the  Department  of 
Transportation  (DOT)  (44  FR  11040; 
Febntary  2G,  1979).  The  Coast  Guard 
expects  the  economic  impact  of  this 
proposal  to  be  so  minimal  that  a  full 
Regulatory  Evaluation  under  paragraph 
10c  of  the  regulatory  policies  and 
procedures  of  DOT  is  unnecessary 

The  event  will  last  approximately  43 
minutes.  The  area  affected  by  this  event 
receives  infrequent  commercial  traflir 
Because  of  the  short  duration  of  tin- 
event  and  the  extensive  advisories 
whi(.h  will  be  made,  commert  ial 
entities  will  be  able  to  adjust  to  any 
disrupti(ms. 

Small  Entities 

Under  the  Regulatory  Flexibility  Ai  t 
(5  use.  601  ef  spq).  the  Coast  Guard 
must  consider  whether  this  proposal 
will  have  a  significant  economic  impai.t 
on  a  substantial  number  of  small 
entities.  "Small  entities"  include 
independently  owned  and  operated 
small  businesses  that  are  not  dominant 
in  their  field  and  that  otherwise  qualify 
as  "small  business  concerns  '  under 
section  3  of  the  Small  Business  Act  (l.i 
U.S  C.  632). 

For  the  reasons  addressed  under  the 
Regulatory  Evaluation  above,  the  Coast 
Guard  expects  the  impact  of  this 
regulation  to  be  minimal  and  certifies 
under  section  605(b)  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  spq.)  that 
this  final  rule  will  not  have  a  signifirant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Collection  oflnfonnatioii 

This  rule  contains  no  collection  of 
information  requirements  under  the 
Paperwork  Re<lu(.tion  Act  (44  US  C. 
3501  tit  seq). 

Federalism 

The  Coast  Guard  has  analyzed  this 
action  in  accordance  with  the  principle;, 
and  criteria  contained  in  Executive 
Order  12612,  and  has  ^letermined  thiit 
these  reguli.tions  do  not  raise  suffu  ienl 
federalism  implications  to  warrant  the 
prt  pnration  of  a  Fe«liralism  Assessmeiil. 

Environment 

The  Coast  CJuard  has  f;onsidered  tlie 
environmental  impatt  of  these 
regul.itions  and  concluded  that  ui'.iiir 
section  2.B  2.C.  of  Commandant 
Instruftion  M 16475. IB,  it  is  an  aition 
under  the  Coast  Guard's  statutory 
authority  to  protect  public  safety,  and 
thus  is  categorically  excluded  from 
further  environmental  documentation. 
A  Categorical  Exclusion  Determination 
will  be  made  available  in  the  dof  ket. 
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List  of  Subjects  in  33  CFR  Part  165 

Harbors.  Marine  safety.  Navigation 
(water).  Reporting  and  recordkeeping 
requirements,  Security  measures. 
Watenvays. 

Final  Regulation 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  165  as  follows: 

PART  165— [AMENDED] 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231;  50  U.S.C.  191 
33  CFR  1.05-l(g),  6.04-1.  6.04-6  and  160.5 
49  CFR  1.46. 

2.  A  temporary  §  165.T01-046  is 
added  to  read  as  follows: 

§  1 65.T01  -046    Safety  zone;  Branf ord,  CT 
350th  Fireworks  Celebration. 

(a)  Location.  The  safety  zone  includes 
all  waters  of  Branford  Harbor  within  a 
1200  foot  radius  of  the  barge  GT  1000. 
the  fireworks  launching  platform,  which 
will  be  located  approximately  1200  feet 
southwest  of  Parker  Memoria'l  Park  in 
appro.ximate  position  41°15'32"  N 
072°49'35"W. 

(b)  Effective  date.  This  section  is 
effective  from  9:15  p.m.  through  10  p.m. 
on  July  1,  1994.  unless  e.xtended  or 
terminated  sooner  by  the  Captain  of  the 
Port.  In  case  of  inclement  weather,  this 
section  will  be  effective  on  the  rain 
dates  of  July  9  or  10.  1994.  at  the  same 
times. 

(c)  Regulations.  The  general 
regulations  covering  safety  zones 
contained  in  section  165.23  of  this  part 
apply. 

Dated:  .May  24.  1994. 
T.W.  Allen, 

Captain.  U.S.  Coa.sf  Guard.  Captain  of  tin- 
I'nrt.  Lnng  Island  Sound. 

IFR  Doc.  94-13800  Filed  6-6-94:  8:45  am| 

BILLING  CODE  491&-14-M 


33  CFR  Part  165 

[CGD01 -94-048] 
RIN2115-AA97 

Safety  Zone;  Sippican  Harbor,  MA 
Fireworks  Display 

AGENCY:  Coast  Guard.  DOT. 
ACTION:  Temporary  final  rule. 


summary:  The  Coast  Guard  is 
establishing  a  temporary  safety  zone  in 
Sippican  Harbor,  Marion.  M.V,  during 
tlu!  Marion  Fourth  of  July  fireworks 
display.  The  safety  zone  will  cover  the 
area  of  Sippican  Harbor  along  the  Silver 
Shell  Beach  shoreline  out  to  400  vards 


east  of  the  shoreline.  The  safety  zone  is 
necessary  to  protect  pleasure  craft  and 
personnel  aboard  these  vessels  from 
injury  due  to  potential  hazards 
associated  with  the  fireworks. 
EFFECTIVE  DATES:  This  regulation  is 
effective  between  the  hours  of  8  p.m. 
and  10  p  m.  on  July  4,  1994.  In  the  event 
of  inclement  weather,  the  regulation 
will  be  in  effect  on  the  rain  date  of  July 
5.  1994  at  the  same  times. 
FOR  FURTHER  INFORMATION  CONTACT: 
LT  Eric  Washburn.  Marine  Safety  Field 
Office  Cape  Cod.  (508)  968-6556. 

SUPPLEMENTARY  INFORMATION: 

Drafting  Information 

The  principal  persons  involved  in 
drafting  this  document  at  LT  E.  A. 
Washburn.  Project  Manager,  and  LCDR 
J.  D.  Stieb,  Project  Counsel,  First  District 
Legal  Office. 

Regulatory  History 

Pursuant  to  5  U.S.C.  553.  a  notice  of 
proposed  rulemaking  was  not  published 
for  this  regulation  and  good  cause  e.xists 
for  making  it  effective  in  less  than  30 
days  after  Federal  Register  publication. 
Due  to  the  date  when  this  office 
received  the  application,  there  was  not 
sufficient  time  to  publish  proposed 
rules  in  advance  of  the  event. 
Publishing  a  NPRM  and  delaying  the 
event  would  be  contrary  to  public 
interest  since  the  fireworks  display  is 
for  public  viewing  and  is  intended  to 
celebrate  the  4th  of  July  holiday 
weekend. 

Background  and  Purpose 

On  July  4.  1994.  the  town  of  Marion, 
Massachusetts,  plans  to  sponsor  a 
Fourth  of  July  Fireworks  display 
between  the  hours  of  9  p.m.  and  10  p.m. 
The  fireworks  will  be  launched  from  a 
site  on  Silver  Shell  Beach  and  will 
project  onto  the  waters  of  Sippican 
Harbor.  Approximately  200  spectator 
boats  are  expected  to  attend  this  event. 

A  safety  zone  is  needed  to  prohibit 
spectator  vessels  from  transiting  or 
anchoring  in  the  area  of  Sippican 
Harbor  over  which  the  fireworks  will  be 
launched.  The  Coast  Guard  will 
establish  this  safety  zone  from  the 
shoreline  of  Silver  Shell  Beach  (north 
end  of  safety  zone  is  buoy  C  "7"  and 
runs  south  to  Spragues  Cove),  extending 
eastward  400  yards  into  Sippican 
Harbor,  between  the  hours  of  8  p.m.  and 
10  p.m.  on  July  4.  1994.  In  the  event  of 
inclement  weather,  the  rain  date  will  be 
July  5.  1994  at  the  same  times. 

Regulatory  Evaluation 

This  proposal  is  not  a  significant 
regulatory  action  under  section  3(fJ  of 


Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
order.  It  has  been  exempted  from  review 
by  the  Office  of  Management  and 
Budget  under  that  order.  It  is  not 
significant  under  the  regulatory  poUcies 
and  procedures  of  the  Department  of 
Transportation  (DOT)  (44  FR  11040; 
February  26,  1979).  The  Coast  Guard 
e.xpects  the  economic  impact  of  this 
proposal  to  be  so  minimal  that  a  full 
Regulatory  Evaluation  under  paragraph 
lOe  of  the  regulatory  policies  of  DOT  is 
unnecessary.  These  regulations  will  be 
in  effect  for  only  a  short  period, 
specifically  for  two  hours  on  one  day. 
The  entities  most  likely  to  be  affected 
are  pleasure  craft  wishing  to  view  the 
fireworks  from  the  water.  These  vessels 
will  still  be  able  to  view  the  fireworks 
from  the  water  but  will  be  required  to 
do  so  at  a  distance  more  than  400  yards 
from  the  shoreline,  which  will  not  cause 
them  undue  hardship.  The  effect  on 
commercial  traffic  is  negligible  due  to 
the  minimal  amount  of  commercial 
vessel  traffic  in  that  area. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  use.  601  et  seq),  the  Coast  Guard 
must  consider  whether  this  proposal 
will  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  "Small  entities"  include 
independently  owned  and  operated 
small  businesses  that  are  not  dominate 
in  their  field  and  that  otherwise  qualify- 
as  "small  business  concerns"  under 
section  3  of  the  Small  Business  Act  (15 
use.  632).  For  the  reasons  outlined  in 
the  Regulator}-  Evaluation,  the  Coast 
Guard  expects  the  impact  to  be  minimal 
on  all  entities.  Therefore,  the  Coast 
Guard  certifies  under  5  U.S.C.  605(b) 
that  this  proposal,  if  adopted,  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Collection  of  Information 

This  proposal  contains  no  collection 
of  information  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S  C 
3501). 

Federalism 

The  Coast  Guard  has  analyzed  this 
proposal  in  accordance  with  the 
principles  and  criteria  contained  in 
Executive  Order  12612  and  has 
determined  that  this  proposal  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  proposal 
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List  of  Subjects  i  ti  33  CFR  Part  165 

Harbors,  Marine 
(water),  Reporti 

requirements,  S^urity  measures. 
Waterways. 

Final  Regulatioi 

For  the  reason^ 
preamble,  the 
CFR  part  165  as 


set  out  in  the 

Guard  amends  33 
ollows: 


Cost 


PART  165— [AMENDED] 

1.  The  authori  y  citation  for  part  165 
continues  to  rea(  as  follows: 

Authority:  33  U  S  C.  1231;  50  U  S  C.  l^l; 
33  CFR  1  05-1  (g),  ^.04-1.  6  04-6  and  1605: 
49  CFR  1  46 


2.  A  temporar 
is  added  to  read 


section  165.T01-048 
3S  follows: 


§  1 65.T01  -048    &  if ety  Zone:  Sippican 
Hartwr,  MA.  FireMorhs  Display. 

(a)  Location.  1  ie  following  area  is  a 
safety  zone:  All  waters  of  Sippican 
Harbor,  MA,  froin  the  shoreline  of  Silver 
Shell  Beach  (noilh  end  of  safety  zone  is 
buoy  C  "7"  and  oins  south  to  Spragues 
Cove),  extendin{  eastward  400  yards 
into  Sippican  H;  rbor. 

(b)  Effective  di  ifps.  This  section 
becomes  effective  at  8  p.m.  on  July  4, 
1994  It  terminates  at  10  p.m.  on  July  4, 
1994,  unless  terninnted  sooner  by  the 
Captain  of  the  Pi  »rt.  In  the  event  of 
inclement  weath  er,  the  section  will  be 
in  effect  on  the  i  lin  date  of  July  5,  1994 
at  the  same  time;. 

|c)  Regulation  ,.  The  general 
regulations  govr  ning  safffy  zones 
contained  in  .'^3  Z¥R  165  2.3  apply. 

Datff)  May  J4.  h''4 
H.D.  Robinson, 

Ciaptoin.  U  S  Coa^  r  Ci.itui.  Laptuin  oflhr 
Port,  Prtn idfiui',  /  /. 
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SUMMARY:  The  Coast  Guard  is 
establishing  a  temporary  safety  zone  in 
Onset  Harbor,  Onset,  MA,  on  July  9, 
1994  during  the  Onset  Fire  Department 
Centennial  Celebration.  While  this 
safety  zone  is  in  effect,  no  vessel  traffic 
will  be  allowed  into  or  out  of  Simset 
Cove.  Tnis  safety  zone  is  necessary  to 
protect  pleasure  craft  and  personnel 
aboard  these  vessels  from  injury  due  to 
potential  hazards  associated  with  the 
fireworks. 

EFFECTIVE  DATES:  This  regulation  is 
effective  between  the  hours  of  9  p.m. 
and  10  p.m.  on  July  9,  1994.  In  the  event 
of  inclement  weather,  the  regulation 
will  be  in  effect  on  the  rain  date  of  July 
10, 1994  at  the  same  times. 

FOR  FURTHER  INFORMATION  CONTACT: 
LT  Eric  Washburn,  Marine  Safety  Field 
Office  Cape  Cod,  (508)  968-6556. 

SUPPLEMENTARY  INFORMATION: 

Drafting  Information 

The  principal  persons  involved  in 
drafting  this  document  are  LT  E.  A. 
Washburn,  Project  Manager,  and  LCDR 
J.  D.  Stieb,  Project  Counsel,  First  District 
Legal  Office. 

Regulatory  History 

Pursuant  to  5  U.S.C.  553,  a  notice  of 
proposed  rulemaking  was  not  published 
for  this  regulation  and  good  cause  exists 
for  making  it  effective  in  less  than  30 
days  after  Federal  Register  publication. 
Due  to  the  date  when  this  office 
received  the  application,  there  was  not 
sufficient  time  to  publish  proposed 
rules  in  advance  of  the  event. 
Publishing  a  NPRM  and  delaying  the 
event  would  be  contrary  to  the  public 
interest  since  the  fireworks  display  is 
for  the  centenial  celebration  of  this 
weekend. 

Background  and  Purpose 

On  July  9.  1994,  the  town  of  Onset. 
Massachusetts,  plans  to  sponsor  a  Onset 
Fire  Works  Centennial  Celebration 
between  the  hours  of  9  p.m.  and  10  p.m. 
Approximately  200  spectator  boats  .ire 
expected  to  attMul  tliis  event. 

A  safety  zone  is  needed  to  prohibil 
spr(  t.itor  vessels  from  transiting  or 
anchoring  in  the  area  over  which  the 
fireworks  will  be  lauriLhod.  The  safety 
zone  will  intlutie  ail  waters  from  the 
Shell  Point. Beach  south  to  buoy  C  "  1" 
then  sculhwost  to  a  danger  buoy  at 
position  41  degrees  44.13'  North  and  70 
dt>grces  3'J.h3'  West  then  northwest  to 
the  ntniilh  of  Sunset  Cove,  between  the 
hours  of  9  p.m.  and  10  p.m.  on  July  9, 
1994.  While  this  safety  zone  is  in  effect, 
no  vt^ssei  traffic  will  he  allowed  into  or 
out  of  Sunset  Cove. 


Regulatory  Evaluation 

This  proposal  is  not  a  significant 
regulatory  action  under  section  3(fJ  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
order.  It  has  been  exempted  from  review 
by  the  Office  of  Management  and 
Budget  under  that  order.  It  is  not 
significant  under  the  regulatory  policies 
and  procedures  of  the  Department  of 
Transportation  (DOT)  (44  FR  11040; 
February  26. 1979).  The  Coast  Guard 
expects  the  economic  impact  of  this 
proposal  to  be  so  minimal  that  a  full 
Regulatory  Evaluation  under  paragraph 
lOe  of  the  regulatory  policies  of  DOT  is 
unnecessary.  These  regulations  will  be 
in  effect  for  only  a  short  pwriod, 
specifically  for  one  hour  on  one  day. 
The  entities  most  likely  to  be  affected 
are  pleasure  craft  wishing  to  view  the 
fireworks  from  the  water.  These  vessels 
will  still  be  able  to  view  the  fireworks 
from  the  water  but  will  be  required  to 
do  so  at  a  distance  more  than  300  yards 
from  the  staging  area,  which  will  not 
cause  them  imdue  hardship.  The  effect 
on  commercial  traffic  is  negligible  due 
to  the  minima]  amount  of  commercial 
vessel  traffic  in  that  area. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  use.  601  et  seq),  the  Coast  Guard 
must  consider  whether  this  proposal 
will  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  "Small  entities"  include 
independently  owned  and  operated 
small  businesses  that  are  not  dominate 
in  their  field  and  that  otherwise  qualify 
as  "small  business  concerns"  under 
section  3  of  the  .Small  Business  Act  (15 
U.S.C.  632).  For  the  rea.soris  outlined  in 
the  Regulatory  Evaluation,  the  Coast 
Guard  expects  the  impact  to  be  minimHl 
on  all  entities.  Therefore,  the  Coast 
Guard  certifies  under  5  U.S.C.  605(b) 
that  this  proposal,  if  adopted,  will  nut 
have  a  signific  ant  economic  inipat  t  on 
a  substanli.tl  nunihrr  of  imall  entitirs. 

Collpction  of  Information 

This  pru|)i}sal  contains  no  collettion 
of  inkirmalion  requireincnis  under  the 
Pape.rwork  Reduction  Art  (44  U.S.C 
3501,1 

Federalism 

'I  he  r();i:.I  Guard  has  urj<ily2''d  this 
proposal  in  accordance  with  the 
priiicijj!<\s  and  criteria  i  ontained  in 
Executive  Order  126)2  and  has 
deti  rinin«'d  th.it  this  proposal  does  not 
have  siiftii  irnl  fc(!fr;dism  iinplif  iitiors 
to  warr.'inl  the  preparation  ol  a 
Federalism  Assessment. 
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Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  proposal 
and  concludes  that  under  §  2.B.2.C  of 
Commandant  Instruction  M16475.1B. 
this  proposal  is  an  action  to  protect 
public  safety  and  is  categorically 
excluded  from  further  environmental 
documentation.  A  Categorical  Exclusion 
Determination  will  be  made  available  in 
the  docket. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors.  Marine  safety.  Navigation 
(water).  Reporting  and  recordkeeping 
requirements,  Security  measures. 
Watenvays. 

Final  Regulation 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  165  as  follows: 


Pan  165— [AMENDED] 

1  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  L'  S.C.  1231.  50  U  S.C.  191. 
33  CFR  1.05-l(g).  6.04-1  6.04-6  and  160.5. 
40  CFR  1  46. 

2.  A  temporary  section  165  TO  1-052 
is  added  to  read  as  follows: 

§  165.T01-052    Safety  Zone:  Onset,  MA. 
Fire  Department  Centennial. 

Celebration 

(a)  Location.  The  following  area  is  a 
safety  zone  LL  WATERS  OF  Onset 
Harbor,  MA.,  from  the  Shell  Point  Beach 
south  to  buoy  C  "1"  then  southwest  to 

a  danger  buoy  at  position  41  degrees 
44.13'  North  and  70  degrees  39.83'  West 
then  northwest  to  the  mouth  of  Sunset 
Cove. 

(b)  Effective  Dates.  This  section 
becomes  effective  at  9  p.m.  on  July  9. 
1994.  It  terminates  at  10  p.m.  on  Julv  9. 
1994.  unless  terminated  sooner  bv  the 
Captain  of  the  Fort.  In  the  event  of 
inclement  weather,  this  section  will  be 
in  effect  on  the  rain  date  of  July  10.  1994 
at  the  same  times. 

(c)  Regulations. 

(1)  While  this  safety  zone  is  in  effect, 
no  vessel  traffic  will  be  allowed  into  or 
out  of  Sunset  Cove  unless  authorized  bv 
the  COTP  or  the  COTP  representative 
on-scene. 

(2)  The  general  regulations  governing 
safety  zones  contained  in  33  CFR  165.23 
apply 

Dated;  May  24.  1994. 

H.D.  Robinson, 

Captain.  U.S.  Coast  Guard,  Captain  nftbiv 
Port.  Providence.  RI. 

(FR  Doc.  94-13802  Filed  6-6-94:  8:45  nni| 

BILUNG  CODE  49ia-14-M 


33  CFR  Part  165 

[CGD01 -94-049] 
RIN2115-AA97 

Safety  Zone;  Onset,  MA  Fireworks 
Display 

AGENCY:  Coast  Guard,  DOT. 
ACTION:  Temporary  final  rule. 


SUMMARY:  The  Coast  Guard  is 
establishing  a  temporary  safety  zone  in 
Onset  Harbor.  Onset,  MA,  on  julv  2. 
1994  during  the  Onset  Fire  Department 
Centennial  display.  While  this  safety 
zone  is  in  effect,  no  vessel  traffic  will  be 
allowed  into  or  out  of  Sunset  Cove.  This 
safety  zone  is  necessary  to  protect 
pleasure  craft  and  personnel  aboard 
these  vessels  from  injury  due  to 
potential  hazards  associated  with  the 
fireworks. 

EFFECTIVE  DATES:  This  regulation  is 
effective  between  the  houM-of  9  p.m. 
and  10  p.m.  on  July  2,  19^.  In  the  event 
of  inclement  weather,  the  regulation 
will  be  in  effect  on  the  rain  date  of  July 
3.  1994  at  the  same  times. 
FOR  FURTHER  INFORMATION  CONTACT: 
LT  Eric  Washburn,  Marine  Safety  Field 
Office  Cape  Cod,  (508)  968-6556. 

SUPPLEMENTARY  INFORMATION: 

Drafting  Information 

The  principal  persons  involved  in 
drafting  this  document  are  LT  E.A. 
Washburn,  Project  Manager,  and  LCDR 
J.D.  Stieb,  Project  Counsel,  First  District 
Legal  Office. 

Regulatory  History 

Pursuant  to  5  U.S.C.  553,  a  notice  of 
proposed  rulemaking  was  not  published 
for  this  regulation  and  good  cause  exists 
for  making  it  effective  in  less  than  30 
days  after  Federal  Register  publication 
Due  to  the  date  when  this  office 
received  the  application,  there  was  not 
sufficient  time  to  publish  proposed 
rules  in  advance  of  the  event. 
Publishing  a  NPRM  and  delaying  the 
event  would  be  contrary  to  the  public 
interest  since  the  fireworks  display  is 
for  the  celebration  of  the  Fourth  of  July 
holiday  weekend. 

Background  and  Purpose 

On  July  2.  1994,  the  town  of  Onset. 
Massachusetts,  plans  to  sponsor  an 
Onset  Fire  Department  Centennial 
Fireworks  display  between  the  hours  of 
9  p.m.  and  10  p.m.  The  fireworks  will 
be  launched  from  shore  at  the  town 
beach  on  Shell  Point.  Approximately 
200  spectator  boats  are  expected  to 
attend  this  event. 

A  safety  zone  is  needed  to  prohibit 
spectator  vessels  from  transiting  or 


anchoring  in  the  area  over  which  the 
fireworks  will  be  launched.  The  safety 
zone  will  include  all  waters  from  the' 
Shell  Point  Beach  south  to  buoy  C  "1" 
then  southwest  to  a  danger  buoy  at 
position  41  degrees  44.13'  North  and  70 
degrees  39.83'  West  then  northwest  to 
the  mouth  of  Sunset  Cove,  between  the 
hours  of  9  p.m. and  10  p.m.  on  Julv  2, 
1994.  While  this  safety  zone  is  in  effect, 
no  vessel  traffic  will  be  allowed  into  or 
out  of  Sunset  Cove. 

Regulatory  Evaluation 

This  proposal  is  not  a  significant 
regulatory  action  under  section  3(0  of 
E.xecutive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
order  It  has  been  e.xempted  from  review- 
by  the  Office  of  Management  and 
Budget  under  that  order.  It  is  not 
significant  under  the  regulatory  policies 
and  procedures  of  the  Department  of 
Transportation  (IX)T)  (44  FR  11040: 
February  26.  1979).  The  Coast  Guard 
e.xpects  the  economic  impact  of  this 
proposal  to  be  so  minimal  that  a  full 
Regulatory  Evaluation  under  paragraph 
lOe  of  the  regulatory  policies  of  DOT  is 
unnecessary.  These  regulations  will  be 
in  effect  for  only  a  short  period, 
specifically  for  one  hour  on  one  day 
The  entities  most  likely  to  be  affected 
are  pleasure  craft  wishing  to  view  the 
fireworks  from  the  water.  These  vessels 
will  still  be  able  to  view  the  fireworks 
from  the  water  but  will  be  required  to 
do  so  at  a  distance  more  than  300  yards 
from  the  staging  area,  which  will  not 
cause  them  undue  hardship.  The  effect 
on  commercial  traffic  is  negligible  due 
to  the  minimal  amount  of  commercial 
vessel  traffic  in  that  area. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.),  the  Coast  Guard 
must  consider  whether  this  proposal 
will  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  "Small  entities"  include 
independently  owned  and  operated 
small  businesses  that  are  not  dominant 
in  their  field  and  that  otherwise  qualify 
as  "small  business  concerns'  under 
section  3  of  the  Small  Business  Act  (15 
use.  632).  For  the  reasons  outlined  in 
the  Regulatory  Evaluation,  the  Coast 
Guard  expects  the  impact  to  be  minimal 
on  all  entities.  Therefore,  the  Coast 
Guard  certifies  under  5  U.S.C.  605(b) 
that  this  proposal,  if  adopted,  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Collection  of  Information 

This  proposal  contains  no  collection 
of  information  requirements  under  the 
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Paperwork  Re<  action  Act  (44  U.S.C. 
.3501). 

Federalism 

The  Coast  G  lard 
proposal  in  aci  x 
principles  and 
Executive  Ord^r 
determined  th 
have  sufficient 
to  warrajit  the 
Federalism  Assessment. 


has  analyzed  this 
irdance  with  the 
criteria  contained  in 

12612  and  has 
t  this  proposal  does  not 
federalism  implications 
jreparation  of  a 


Environment 


The  Coast 
environmenta 
and  concludes 
Commandant 
this  proposal  i 
public  safety 
excluded  from 
docunientatior 
Determination 
the  docket. 


Giard  considered  the 
impact  uf  this  proposal 
that  under  §  2.B.2.C  of 

istruction  M16475.1B. 

an  action  to  protect 

d  is  categorically 
further  environmental 
.  A  Categorical  Exclusion 
will  be  made  available  in 


ai 


List  of  Subject: 

Harbors,  Ma|i 
(water).  Re 


requirements 
Waterways. 

Final  Regulation 

For  the  rcasqns 
preamble,  the 
CFR  part  165 


in33CFRPart  165 

ne  safety,  Navigation 
porting  and  recordkeeping 
ecuritv  measures. 


set  out  In  the 
('oast  Guard  amends  33 
follows: 


a> 


PART165— [A  ilENDEDl 
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Authority:  33 
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Safety  Zone:  Onset,  MA. 
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§165.101-049 
Fireworks  Display 
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The  following  area  is  a 
waters  of  Onset  Harbor. 
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safety  zone  is  in  effect, 
will  be  allowed  into  or 
unless  authorized  by 
COTP  representative 


(2)  The  general  regulations  governing 
safety  zones  contained  in  33  CFR  165.23 
apply. 

noted.  May  24.  1994. 
H.O.  Robinson. 

Captain.  I' S.  Coast  Guard.  Cnptain  of  the 
Port.  Providtncn.  Rl. 

|FR  Doc.  94-13803  Filed  6-6-94.  845  ami 
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POSTAL  SERVICE 

39  CFR  Part  946 

Addition  of  the  Delegate  of  the  Chief 
Postal  Inspector  (or  Disposition  of 
Abandoned  Property 

agency:  United  States  Postal  Service. 
ACTION:  Final  rule. 

SUMMARY:  This  final  rule  amends  Postal 

.Service  regulations  by  making  clear  that 

the  (^ief  Postal  Inspector  can  delegate 

the  authority  to  dispose  of  abandoned 

property. 

EFFECTIVE  DATE:  June  7. 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 

Postal  Inspector-Attorney  Frederick  I. 

Rosenberg.  (202)  268-.';477. 

SUPPLEMENTARY  INFORMATION:  Postal 
Service  regulations  concerning  the 
disposition  of  stolen  mail  matter  and 
property  acquired  by  the  Postal 
inspection  Service  for  use  as  evidence 
are  published  in  title  39  of  the  Code  of 
Federal  Regulations  (CFR)  as  part  946. 
Section  946.11.  disposition  of  property 
declared  abandoned,  is  amended  to 
authorize  the  Chief  Postal  Inspector  to 
delegate  authority  to  approve  the 
sharing  of  property  declared  abandoned 
with  federal,  state,  or  local  law 
enforcement  agencies.  This  will  make 
section  946.11  consistent  with  the  other 
sections  of  part  946. 

List  of  Subjects  in  39  CFR  Part  946 

Claims,  Law  enforcement.  Postal 
Service. 

Accordingly,  39  CFR  part  946  is 
amended  as  set  forth  below; 

PART  94&-RULES  OF  PROCEDURE 
RELATING  TO  THE  DISPOSITION  OF 
STOLEN  MAIL  MATTER  AND 
PROPERTY  ACQUIRED  BY  THE 
POSTAL  INSPECTION  SERVICE  FOR 
USE  AS  EVIDENCE 

1.  The  authority  citation  for  part  945 
(.(mtinues  to  read  as  follows: 

Authority:  5  US  C.  552(a);  39  IJ  S  C.  401 
(:;),  (5).  (fl).  404(a)(7),  2003.  3001 

2.  Section  946.1 1  is  revised  to  read  as 
follows: 


§  946.1 1    Disposition  of  property  declared 
at>andoned. 

Property  declared  abandoned, 
including  cash,  and  proceeds  from  the 
sale  of  property  subject  to  this  part  may 
be  shared  by  the  Postal  Inspection 
Service  with  federal,  state,  or  local  law 
enforcement  agencies.  Unless  the  Chief 
Postal  Inspector  determines  that  cash  or 
the  proceeds  of  the  sale  of  the 
abandoned  property  are  to  be  shared 
with  other  law  enforcement  agencies, 
such  cash  or  proceeds  shall  be 
deposited  in  the  Postal  Service  Fund 
established  by  39  U.S.C.  2003.  The 
authority  to  make  this  determination 
may  be  delegated  by  the  (^hief  Postal 
Inspector 
Stanley  P.  Mires, 
Chifj  C.intnsfl.  Lfy,islati\f'  Divisinn 
IFR  Dor  94-13724  Filed  fi-^V-94  8  45  ciinl 
BILLING  CODE  7710-12-P 


ENVIRONMENTAL  PROTECTION 

AGENCY 

40  CFR  Part  270 

[FRL-4892-3] 

Extension  of  Date  for  Submission  of 
Part  A  Permit  Applications  for 
Facilities  Managing  Ash  From  Waste- 
to-Energy  Facilities 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  extension  of  permit 
application  deadline. 


SUMMARY:  In  City  of  Chicago  v 
Environmental  Defense  Fund.  Inc  ,  No 

92-1639  ( U.S. decided  May  2, 

1994),  the  Supreme  Court  held  that  ash 
generated  by  certain  municipal  waste- 
to-energy  facilities  tiiat  bum  household 
wastes  alone  or  in  combination  with 
nonhazardous  wastes  from  industrial 
and  commercial  sources  is  not  exempt 
from  regulation  as  a  hazardous  waste 
under  the  Resource  Conservation  and 
Recovery  Act  (RCR.M.  When  the 
decision  takt's  effect,  persons  who 
generate  such  ash  will  need  to 
determine  whether  it  is  a  hazardous 
waste  untler  Subtitle  C  of  RCRA.  Ash 
that  is  hazardous  will  need  to  be 
managed  in  compliance  with  all 
applicable  hazardous  waste  regulations 

In  response  to  the  Court's  decision, 
EPA  is  today  announcing  that  there  has 
been  substantial  confusion  as  to  when 
the  owners  and  operators  of  facilities 
managing  such  ash  were  required  to  file 
applications  for  RCRA  hazardous  waste 
permits.  fTA  is  exercising  its  authority 
under  40  CFR  270.10(e)(2)  to  extend  the 
dendiiiie  for  filing  permit  applications 
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EPA  also  is  announcing  today  that  it 
considers  ash  from  these  combustion 
facilities  to  lie  a  newly  identified  waste 
for  purposes  of  the  land  disposal 
restrictions  under  sections  3004(d)-(m) 
of  RCRA.  Current  land  disposal 
restrictions  do  not  apply.  Rather,  the 
Agency  has  a  duty  to  promulgate  ash- 
specific  restrictions  6  months  from  thf? 
date  of  today's  document.  All  other 
hazardous  waste  regulations  will  apply 
to  hazardous  ash  when  the  decision 
tcikes  effect. 

EFFECTIVE  DATE:  June  7,  \Wi-i 

ADDRESSES:  D(x:kct  Cli^rk,  OSW  (OS- 
305).  Docket  No.  F-94-XAPN-FFFFF. 
L'.S  Environmental  Protection  Agency 
Headquarters.  401  M  Street  SU'.. 
Washington.  D.C.  20400.  The  public: 
docket  is  located  in  .M2()16  at  EPA 
Headquarters  and  is  available  for 
viewing  from  9:00  a.ni.  to  4:00  p.m.. 
Monday  through  Friday,  excluding 
Federal  holidays.  Appointments  may  be 
made  by  calling  (202)  200-9;)27,  Copies 
cost  SO.  15/page.  Charg(;s  under  S2:").00 
are  waived. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
general  information,  contact  the  RCR.\/ 
Superfund  Hotline.  Office  of  Solid 
Waste.  U.S.  Environniental  Protection 
Agency,  401  M -Street  SW..  Washington 
DC.  20460.  (800)  424-n:j4fi,  TDD  (800)  ' 
553-7072  (hearing  impaired):  in  the 
Washington.  DC  metropolitan  area  the 
p.uml)er  is  (703)  920-9810,  TDD  (70!) 
480-3323. 

For  more  detailed  iidormation  on 
specific  aspticts  of  thi.s  N'otice,  coutuct 
Scott  EUinger.  Office  of  Solid  Wa^,te 
(5300),  U.S.  Environmental  Protection 
Agency.  401  M  Sr-eet  SW..  W.i.shington 
DC  20400.  (202)  200-1 09'l. 

SUPPLEMENTARY  INFORMATION: 
Preamble  Outiinc 

I   Authority 
I!  H<i(,kground 
A.  Ovenit.'vv 

H  Xatureol  Ash  IrorTi  VV,ist,-'li,-i-.,n,.r^^ 
Facilities 
HI  Extension  of  Permit  IX-ndluif  Oiu-  lo 
Sabstanti.il  Confusion 

A.  P.?r:nit  Roquirt-.-nt-nts  and  D.'ar)l:iif 
Extensions 

B.  Retjuiatory  Histors  of  Wiistt-To-Etiemv 
Ash 

(-.  Findings 

IV  Land  Uisposiii  Restrictions 

V  OthtT  Subtitle  C  Reqiur^menls 

VI  State  Authorization  aiiti  Implriiii-niHtiDti 
A.  Pemiit  Deadline  Extension 
M  Land  Disposal  Re-.tri(;tions 

\.'II.  tlood  Cause  Findinj^ 
Mil.  Regulatory  Requirernen's 

A.  Executive  Order  1280H 

I«  RKgulatory  Flexibility  Act 

■-'  Payierwork  Reduction  Ar.i 


I.  Authority 

These  actions  interpreting  the 
hazardous  vva.ste  regulations  in  40  CFR 
parts  260-271  are  being  taken  under  the 
authority  of  sections  2002.  3004.  3005 
and  3006  of  the  Solid  Waste  Disposal 
Act  of  1970  as  amended  by  the  Resource 
Conservation  and  Recovery  Act  of  1976. 
as  amended  (42  U.,S.C.  6yr2.  6924  6925 
and  0920). 

II.  Background 

A.  Ovpnifu 

On  May  2.  1994  the  Supnjine  Court 
issued  an  opinion  interpreting  Section 
3001(i)  of  the  Resource  Conservation 
and  Recovery  Act  (RCRA).  42  I  ISC 
6921(i).  CitvofChiraoov.  EDF  .\o  9'^- 

1639  (_  _  U.S. decided  Mav  2. 

1994).  The  Court  held  that  this     ' 
provision  do«?s  not  exempt  ash 
generated  at  resource  recoverv  far;i!if!.'s 
burning  household  wastes  and 
nonhaziirdous  commercial  wastes 
(hereafter  "waste-to-tinergy  fa<:ilities') 
trorn  the  hazardous  waste  n^uirements 
of  Subtitle  C  of  RCRA  The  C:ourt  also 
held  that  .Section  3001  (i)  ternunated  a 
I'JhO  regulatory  exemption  for  ash 
generated  at  waste-to-energv  facilities 
that  burn  only  hoiisehoKI  wastes.  The 
opinion  requires  FPA  to  rej  ise  its  prior 
position  that  both  types  of  ash  were 
exempt  .*^rom  hazardous  w  aste 
regulation.  It  abruptly  ends  nearly  a 
decafle  of  controversv  over  the 
re-^ui.itory  status  of  ash  troin  these 
facilities. 

As  a  result  of  this  decision,  ash  from 
waste-to-energy  facilities  has  the  same 
status  as  othtT  solid  wastes.  Persons 
who  getierate  such  wastes  must 
determine  whether  that  waste  is  a 
hazardous  wa.ste  under  V.WW  hazardous 
waste  identification  niles  at  40  CFR  part 
201.  Since  EPA  has  not  listed  ash  as  a 
hazardous  waste,  generators  must 
determine  whether  ash  exhibits  any  of 
the  characteristics  of  hazardous  waste  at 
40  CFR  201.21-24   Ash  that  exhibits  a 
characteristic  must  be  manag>-d  in 
compliance  with  Subtitlt!  C  ^ 
requirements. 

Asex[)lained  Ih-1ow.  the  regulatory 
status  of  ash  has  Ixvmi  the  siibject  of' 
ffjiifiision  for  several  ytiars.  KP.As  action 
today  Responds  by  giving  owners  and 
operators  of  facilities  that  manage  ash 
that  is  determined  to  be 
characteristically  hazardous  a 
reasonable  opportunity  to  obtain  interim 
status  by  applying  for  a  RCR.^ 
hazardous  wastt;  permit.  Without  this 
opportunity,  persons  managing 
hazardous  ash  would  be  out  of 
compliance  with  RCRA's  permit 
requireiiK'nts  and  face  potentially 
significant  civil  and  criminal  penalties. 


In  this  notice  EPA  is  *lso  announcing 
that  it  will  consider  ash  that  is 
characteristically  hazardous  to  be  a 
•newly  identified"  waste  under  the  land 
disposal  restrictions.  EPA  needs  time  to 
determine  what  treatment  standards 
would  be  appropriate.  By  considering 
such  ash  to  be  a  newly  identified  waste 
under  the  land  disposal  n^strictions. 
Ei'A  will  have  an  opportunity  to 
evaluate  the  efficacy  of  the  existing 
standards  and.  if  necessarv.  develop 
new  ash-specific  standards. 

EPA  notes  that  all  other  applicable 
Subtitle  C  regulations  will  apply  to  ash 
on  the  date  that  the  Court's  decision 
takes  effect.  See  the  discussion  of  state 
authorizjition  below  for  assistance  in 
deU>niiining  when  the  Court's  decision 
will  affect  particular  facilities.  The 
Agency  interprets  the  Court's  decision 
to  cut-off  the  exemption  for  wa.ste 
management  at  waste-to-energy  facilities 
at  the  point  that  ash  is  generat.ul. 
Subsequent  management  of  hazardous 
dsh  on-site  is  subj.;c:t  to  regulation  im.lfr 
Subtitle  C. 

a.  Witurt-ofAah  From  Wa.^U-  tottwn'v 
rnrililirs  "■ 


Combustion  of  municipal  solid  waste. 

particularly  through  wasttvto-energy 
tacilities.  can  be  an  important 
component  of  a  local  government's 
waste  management  practices.  As  of 
1990.  approximately  190  million  tons  of 
municipal  solid  waste  were  generated 
annually  in  the  U.S  ,  16  percent  of 
which  (32  million  tons)  was  combusi.d 
Thi>  states  with  the  greale.st  municipal 
wastt!  combustion  capacity  are  Horida. 
New  \'ork  and  Massachusetts.  There  are 
approximately  150  mutucipal  waste 
ctmibustors  in  the  ti.S..  80  p<?rcent  of 
which  are  wa.ste-to-energy  far :iliti»?s.  The 
remaining  20  percent  incinerate  waste 
without  recovering  tMiergy. 

Approximately  25  p«Tcent  (by  weight) 
(it  the  waste  that  is  combusted  remains 
as  ash.  .iniounting  to  around  eight 
million  tons  of  municipal  waste 
combustor  ash  generated  annuaiiv 
Cknierally.  these  combustion  lai  liiii.-s 
generate  two  basic  types  of  ash— bottom 
ash  and  air  pollution  coiurol  residuals, 
commonly  n-ferred  to  as  "nv  ash  " 
Bottom  ash  lolh^cts  at  tln'  bonoiu  of  th.- 
combustion  unit  and  comprises 
approximately  75-80".,  of  the  total  ...h 
Fly  ash  collects  in  tht;  air  pollution 
control  devices  that   "clean"  the  gases 
produced  during  the  combustioirof  the 
waste  and  compriscts  around  20-25''..  of 
the  total.  Based  on  several  anal>  ti(.al 
studies,  fly  ash  generally  cont.iins  the 
highest  concentrations  of  inorganic 
I  heinical  constitu<;nts. 

Studies  also  show  that  .ish  (usuallv  fii 
ash)  has  sometitnes  exhibitt-d  FIW's 
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In  1984  Congress  added  to  RCRA  a 
new  Section  3001(i),  entitled 
"Clarification  of  Household  Waste 
Exemption."  This  provision  addressed 
vvaste-to-energy  facilities  burning 
household  wastes  and  nonhazardous 
commercial  and  industrial  wastes  to 
produce  energy.  In  July  1985,  EPA 
promulgated  a  rule  that  codified  this 
provision.  In  the  preamble 
accompanying  this  rule,  EPA 
announced  that  it  interpreted  the  statute 
and  the  rule  to  exempt  the  facilities — 
but  not  their  ash — from  Subtitle  C,  50 
FR  28702.  28725-26  (July  15,  1985). 
EPA  did  not  publish  any  statement 
informing  owners  of  facilities  managing 
ash  of  any  deadline  for  obtaining  RCRA 
permits. 

In  the  late  1980s,  various  EPA 
officials  began  taking  the  position  that 
Section  3001(i)  could  be  interpreted  to 
exempt  ash  from  Subtitle  C.  They  also 
expressed  the  opinion  that  ash  could  be 
managed  safely  in  nonhazardous  waste 
disposal  facilities.  The  Environmental 
Defense  Fund  (EDF)  filed  citizen  suits  in 
two  separate  U.S.  District  Courts  to 
enforce  the  1985  interpretation  of  the 
statute  against  two  specific  waste-to- 
energv  facilities.  EDFw  Citv  of  Chicago. 
727  F".  Supp.  419  (N.D.  111.  i989);  EDF 
v.  Whffelabrator  Technologies,  Inc..  725 
F.  Supp.  758  (S.D.N.Y.  1989).  Both 
courts  held  that  Section  3001  (i) 
exempted  ash.  On  appeal,  the  Se<:ond 
Circuit  ruled  in  favor  of  the  exemption, 
but  the  Seventh  Circuit  reversed, 
finding  that  the  statute  did  not  exempt 
ash.  EDFv.  Citv  of  Chicago.  948  F.2d 
345  (7th  Cir.  1991):  EDFw  Wheelabrator 
Technologies.  Inc..  931  F.2d  211  (2d  Cir. 
1991).  cert,  denied  112  S.Ct.  453  (1991). 
The  City  of  Chicago,  which  operated  the 
facility  adverst;ly  affected  by  the  7th 
Circuit's  ilecision.  appealed  to  the 
Supreme  Court. 

Also  in  the  late  1980s.  Congress 
considered  a  number  of  bills  that  would 
have  explicitly  exempted  ash  from 
Subtitle  C  requirements.  In  November 
1990.  Congress  enacted  an  uncodified 
amendment  to  the  Clean  .Mr  .Act 
prohibiting  EP.\  from  regui.:ting  ash  as 
a  hazardous  w.iste  under  Section  3001 
of  RCRA  for  a  period  of  two  years.  Clean 
Air  Alt  Amendments  of  1990.  Pub.L. 
No.  101-549.  104  Stat.  23^1^. 

In  response  to  these  events,  a  numln  r 
of  states  authorized  to  implement 
Subtitle  C  programs  in  lieu  of  EPA 
began  treating  ash  from  waste-to-ener;ay 
facilities  as  exempt.  Some  interpreted 
their  own  rt^gulations  virtually  identical 
to  Section  3U01(i).  Others  promulgated 
specific  ash  exemptions.  Many  of  these 
specific  exmnptions  were  ar  t.omiianied 
by  detailed  regulations  for  the 
management  of  ash  as  a  nonhazardous 


waste.  Consistent  with  the  evolving 
federal  position  on  the  regulation  of  ash. 
EPA  took  no  action  affecting  these  state 
programs. 

Finally,  in  September  1992,  just 
before  the  expiration  of  the  Clean  Air 
Act  ash  "moratorium,"  EPA 
Administrator  William  Reilly  signed  a 
memorandum  announcing  that  the 
Agency  now  interpreted  Section  3001(i) 
to  exempt  ash  from  waste-to-energy 
facilities  burning  household  wastes  and 
nonhazardous  wastes  from  Subtitle  C 
requirements.  This  memorandum  also 
announced  that  EPA  believed  that  ash 
could  be  disposed  of  safely  in  landfills 
meeting  new  standards  for  municipal 
solid  waste  facifities  promulgated  in 
1991  and  codified  at  40  CFR  part  258 

C.  Findings 

EPA  finds  that  the  events  above  have 
created  substantial  confusion  about  the 
status  of  ash  under  the  rule  EPA  wrote 
to  codify  the  e.xemption  in  Section 
3001(i)."Although  EPA's  1980  and  1985 
preambles  indicated  that  there  was  no 
exemption  for  ash  from  combined 
sources,  later  events  suggested  that  ash 
was  not  regulated.  Persons  may  h:ne 
relied  on  the  two  District  Ccjurt 
decisions,  the  1990  ash  moratorium,  or 
the  1992  Reilly  memorandum  to 
conclude  that  Section  30qi(i)  and  40 
CFR  261.4(b)(2)  were  ambiguous  about 
the  status  of  ash  from  combined  sources. 
They  could  quite  reasonably  have 
concluded  that  they  could  manage  ash 
from  combined  sources  without 
obtaining  hazardous  waste  permits.  If 
EPA  did  not  act  to  extend  the  Part  ,\ 
deadline,  however,  these  facilities 
would  be  unable  to  obtain  interim  status 
because  the  Court's  action  is  not  a 
statutory  or  regulatory  changt; 
establishing  a  new  period  for  obtaining 
interim  status  under  RCRA  section 
3005(e).  Such  facilities  would  have  to 
cease  handling  hazardous  ash  until  \-.V.\ 
took  final  action  on  their  completeci 
permit  applications — a  process  that 
typically  takes  several  years. 

Set.ti(jn  270.10(e)(2)  was  written  t<i 
prevent  such  harsh  results.  EP.\  is  tod, a 
invoking  its  authority  to  provide  a 
reasonable  opportunity  for  persons 
managing  combined  ash  to  s.itisfy 
RCR,-\'s  permitting  requirements. 
Applying  the  substantial  confiision 
approach  to  facilities  managing  this  a.sh 
is  consistent  vvilh  previous  precedt^nts 
Se«\  e.g..  52  FR  34779-81  (.Sept.  15. 
1987)  (notice  (jf  substantia!  ccinfusion 
for  big  ( ity  cemiMit  kilns). 

Persons  handling  ash  froin  the 
c:ombu.stion  of  100"lj  household  u.iste 
(  ould  hivt'  relied  with  "ven  greater 
justificition  on  the  .Agi-ncy's  1980 
interpretation  of  the  household  was'c 
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f'xirnption  to  handle  such  waste 
ivithout  a  hazardous  waste  permit.  Thev 
cire  also  entitled  to  an  opportunity  to 
satisfy  the  permit  n^quiremont.  Since 
they  are  becoming  subject  to  Subtitle  C 
without  the  enactment  of  a  statute  or  the 
promulgation  of  a  rule,  thcjy  do  not 
(ethnically  qualify  for  the  normal  B 
months  provided  for  persons  newly 
subject  to  Subtitle  C  regulation.  See 
section  40  CFR  270.10(e)(1).  Section 
270.l0(e)(l)(ii).  which  provides  30  dav>i 
for  filing  a  Part  A  after  a  facility  "first 
becomes  subject  to  the  (Subtitle  Cj 
standards"  could  apply  to  these 
facilities.  EPA,  however,  interprets  ihi.s 
provision  to  apply  to  facilities  whose 
owTi  actions  subject  them  to  Subtitle  C. 
rather  than  to  facilities  aff»!cted  by 
regulatory  events.  (An  example  would 
be  a  generator  that  exceeded  the  small 
quantity  generator  monthly  waste 
generation  limit.)  See  generally  45  I-R 
76630.  76633  (November  19,  1980) 
Consequently.  EPA  believes  the 
"substantial  confusion"  approach  is  also 
.(ppropriate  for  persons  who  manage 
100%  household  waste.  Moreover,  it 
reduces  confusion  by  establishing  a 
single  deadline  for  both  types  of  ash 
from  waste-to-energv  facilities. 

Accordingly,  EPA" today  establishes 
that  facilities  that  are  handling 
hazardous  ash  from  waste-to-energy 
facilities  that  wish  to  cf)ntinue  to  do  so 
may  file  Part  A  applications  anytime 
before  Decemb<!r  7,  1994.  See  the 
discussion  of  state  authorization  below 
for  guidance  on  where  to  nKjuest  and 
submit  an  application. 

Another  statutory  requirement  for 
obtaining  interim  status  is  the  filing  of 
any  notification  required  under  section 
'<010(a)  of  RCRA.  Under  section  3010. 
EPA  may  require  all  persons  that  handle 
hazardous  wastes— including  generators 
and  transporters— to  notify  EPA  of  the 
ifH-.ation  of  their  activities  within  90 
days  of  the  promulgation  of  a  new  nde 
identifying  additional  characteristics  or 
listing  a  waste.  This  provision  does  not 
literally  apply  because  EPA  is  not 
promulgating  or  revising  a  rule. 
However,  failure  to  satisf>'  it  could 
c  loud  a  facility's  claim  that  it  obtained 
interim  status.  In  order  to  prevent  this 
result,  EPA  Is  exercising  its  discretion  to 
waive  filing  of  section  3010 
notifications  by  facilities  managing  ash 
from  resource  recovery  facilities.  EPA 
notes  that  persons  who  manage  ash  will 
be  required  to  obtain  EPA  identification 
numbers  in  the  near  future.  This  prof;ess 
will  furnish  the  information  that  the 
notifications  would  have  provided. 

IV.  Land  Disposal  Restrictions 

The  RCRA  land  disposal  restrictions 
(LDRs)  prohibit  land  disposal  of 


hazardous  wastes  unless  those  wastes 
are  first  treated  to  substantially  reduce 
toxicity  or  mobility  of  the  hazardous 
constituents  in  the  wastes  so  as  to 
tninimize  threats  to  human  health  and 
the  environment.  RCRA  sections  3004 
(d).  (e).  (g),  (mj.  The  restrictions  sper;ify 
dales  on  which  particular  groups  of 
wastes  are  prohibited  from  land 
disposal  unless  thev  are  treali^d.  RCRA 
s.!Ltions  3004  (d).  (e).  (g).  For  wastes 
which  are  "newly  identifit'd  or  listed" 
after  November  8.  1984,  EPA  must 
pronmlgate  treatment  standards  within 
6  months  of  the  date  of  identification  or 
listing.  RCRA  section  3004(g)(4). 

On  June  1.  1990,  EPA  promulgated 
treatment  standards  for  constituents  in 
wastes  identified  as  hazardous  under 
the  "EP  toxicity"  characteristic,  the 
predecessor  to  the  current  TC.  55  VR 
22520.  The  treatment  standards  for 
metal  constituents  are  levels  idtuitical  to 
the  EP  toxi(  iiv  standards  themsclve.s.  40 
C:FR  268.41.  (EPA  notes  that  it  must 
revi.se  these  standards  under  Chtmiral 
Wn<ite  Managtrnpnt.  Inc.  v .  EPA  97fi 
F.2d  2  (D.C.  Cir.  1992)  (the  "Third 
Third"  decision).)  Persons  generating 
wa.stes  that  fail  the  current  TC  test  must 
determine  whether  their  TC  wastes 
exceed  these  EP  levels,  and,  if  they  do, 
(omply  with  the  treatment  standards. 

EPA,  however,  believes  that  ash  from 
waste-to-energy  facilities  is  "newly 
identified"  for  purposes  of  the  land 
disposal  restrictions.  Although 
technically  ash  would  be  identified  as 
hazardous  under  the  existing  TC  rather 
than  a  new  characteristic  rule,  the 
Supreme  Court's  decision  is  bringing 
ash  into  the  Subtitle  C  system  for  the 
first  time  (for  ash  from  100%  hou.sehold 
waste)  or  returning  it  to  the  system  after 
a  period  of  uncertainty  and  actual 
legislative  exemption  (for  ash  fi-om 
rom.bined  sources). 

EPA  dealt  with  a  similar  situation  in 
a  1990  LDR  rule.  In  that  notice.  EPA 
interpreted  section  3004(g)(4)  for 
mineral  processing  wastes  brought  into 
RCR.A  by  a  decision  of  the  U.S.  Court  of 
Appeals  for  the  District  of  Columbia 
Circuit  holding  that  EPA  had 
improperly  considered  them  to  be 
exempt  from  Subtitle  C  under  the 
statute's  "Bevill  amendment".  (The 
mineral  processing  wastes  also 
sometimes  exceed  the  TC  and  EP 
toxicity  levels  for  metals.)  In  that  notice. 
EPA  explained  that  .section  3004(g)(4)  is 
ambiguous  as  to  whether  it  applies  to 
wastes  brought  into  the  system  after 
1984  due  to  regulatory  reinterpretation 
See  55  FR  22667  (June  1.  1990).  EPA 
determined  that  it  was  preferable  to  read 
section  3004(g)(4)  to  include  such 
wastes  because  that  reading  was  more 
crmsistent  with  the  policy  goals  that 


pn)mj)ted  Congress  to  establish  a 
separate  schedule  for  new  wastes  in  ihi? 
first  plac  e:  the  need  to  studv  such 
wastes  sfrparat(;ly  to  set  app'ropriali; 
treatment  standards,  and  the  establish..d 
[)riority  of  subjecting  older  wastes  to  the 
land  ban  first.  Id. 

EPA  also  noted  that,  before  it 
developed  specific  treat meni  standards 
for  the  newly-identified  mineral 
processing  wastes,  the  wastes  coulrl  b.r 
regulated  under  existing  treatment 
standards  for  EP  toxicity  metals  El'A 
dt'tennined  that  it  would  not  be 
appropriate  to  apply  those  Ireatmi.nt 
standards,  howi^ver.  Iw-causf  it  had  not 
analyzed  and  tested  the  wastes  to 
detennine  whether  those  standards 
would  mef;t  the  statuary  re(|uirements  nf 
reduced  toxicity  and  mobility.  Id 

Ash  from  100%  househohf  wasti; 
clearly  fits  this  precedent.  It.  too.  is 
being  regulated  under  Subtitle  f :  for  tin- 
first  time  as  the  resuh  of  a  com! 
ilecision  narrowing  an  Agency 
interpretation  of  an  existing  .Subtitle  C 
exemption.  Further,  as  explained  in 
more  detail  below.  EPA  needs  to 
determine  whether  exiting  EP  tnxicit) 
treatment  .standards  will  meet  land 
treatment  standard  requirements  for  this 
ash  Accordingly,  EP.^  interprets  se(  tion 
3004(g)(4)  to  apply  to  this  ash.  EPA  will 
not  apply  the  current  treatment 
standards  for  the  EP  toxicity 
characteristic  to  ash  which  is  identifii-«l 
as  hazardous  under  the  TC.  .Stn^tion 
3004(g)(4)  will  rjjquire  EPA  to 
|)romulgate  treatment  standards  for  this 
ash  within  6  mrmths  of  the  date  of  this 
notice. 

Ash  from  combined  .sourf:es  is  not 
entering  Subtitle  C  jurisdiction  for  the 
first  time — it  was  not  exempt  under 
EPA's  original  household  waste 
exemption,  and  was  not  origmally 
viewed  as  exempt  under  .sectitm  3001(i). 
Nevertheless,  EPA  beli(!ves  that  it  would 
be  appropriate  and  consistent  with  the 
goals  of  the  LDRs  to  view  it  as  a  newly 
identified  waste  under  section 
3004(g)(4).  Section  3(X)4(g)(4)  is 
ambiguous  as  to  wastes  n'onterlrig 
Subtitle  C  after  several  years  of 
confusion  and  two  years  of  clear 
statutory  exemptioii.  Monrover.  El'.A  luis 
not  studied  ash  to  determine  what 
treatment  standards  would  meet  the 
requirements  of  Section  3004(m)  of 
RCRA,  and  in  fact  is  reviewing  what  the 
appropriate  treatment  standards  are  for 
all  of  the  wastes  with  metal  constituents 
exhibiting  the  Toxicity  Characteristic. 
58  FR  481 16  (Sept.  14',  1993).  Congress 
priority  scheme  for  land  disposed 
re.strictions  directs  EPA  to  promulgate 
.standards  for  post- 1984  wastes  in 
chronological  order.  If  EPA  were 
required  to  immediately  determine 
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C  Requirements 

extending  compliance 
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VI.  State  Authorization  and 
Implementation 

A.  Permit  Dfadline  Extension 

1.  deneral  Principles 

Section  3006(b)  of  RCRA  allows  states 
to  obtain  authorization  to  implement 
state  hazardous  waste  programs  in  lieu 
of  federal  law.  To  obtain  authorization, 
a  state  must  show  that  its  program  is 
equivalent  to  the  Federal  program.  EPA 
interprets  this  requirement  to  mean  that 
state  laws  and  rules  must  be  no  less 
stringent  than  federal  requirements. 
Section  3009.  however,  expressly  allows 
states  the  option  of  establishing  more 
stringent  requirements. 

Forty-eight  states  and  territortes  are 
now  authorized  for  all  of  the  RCRA 
requirements  established  prior  to 
November  1984  (the  RCRA  "base 
program").  In  these  states,  the  state's 
definition  of  hazardous  waste — 
including^any  exemptions — operates  in 
lieu  of  the  federal  definition.  Changes  to 
the  federal  definition  do  not 
automatically  revise  independently 
promulgated  state  regulations.  Rather, 
the  states  are  required  to  revise  their 
programs  and  submit  the  revisions  to 
EPA  for  approval.  The  revision  does  not 
take  effect  under  federal  law  until  EPA 
approves  the  revision.  As  explained 
below,  in  a  few  of  these  states,  the 
Courts  decision  may  not  take  effect  on 
its  federal  law  effective  date.  EPA 
believes  that  there  are  very  few  states  in 
this  category. 

Where  the  Court's  decision  does 
eliminate  an  exemption  for  ash.  the 
hazardous  waste  characteristic  most 
likely  to  apply  to  ash  is  the  TC  as 
determined  by  the  Toxicity 
Characteristic  Leaching  Procedure 
("TCLP")  promulgated  by  EPA  in  1990. 
This  rule  was  promulgated  under  one  of 
the  Hazardous  and  Solid  Waste 
Amendments  of  1984  ("HSWA"). 
Section  3006(g)  provides  that  rules 
promulgated  under  HSWA  take  effect  in 
all  states  at  the  same  time,  displacing 
state  rules  unless  the  state  rules  are 
more  stringent.  EPA  implements  the 
new  HSWA  rule  until  the  state  adopts 
an  equivalent  provision,  submits  it  to 
EPA.  and  obtains  EPA  approval.  50  FR 
28728-30.  (Julv  15,  1985).  The  TC  and 
TCLP  displaced  the  1980  EP  toxicity 
characteristic  and  leaching  procedure. 
The  EP,  however,  also  remains  in  effect 
as  a  matter  of  state  law  in  many  states. 

Sixteen  states  are  now  authorized  for 
the  TC  and  TCLP  (see  list  in  Table  1). 
EPA  continues  to  implement  the  TC  and 
the  TCLP  in  the  remaining  states.  EPA 
takes  the  position  that,  where  it 
implements  the  TC,  it  uses  federal 
permitting  procedures.  Consequently. 


EPA  will  implement  the  permit 
deadline  extension  announced  today  in 
all  states  where  it  implements  the  TC. 
Owners  and  operators  in  those  states 
would  file  Part  A  applications  with  EPA 
Regional  Offices.  (See  list  in  Table  2.) 
Where  a  state  has  been  authorized  to 
implement  the  TC.  however,  state 
permit  procedures  are  in  effe<;t.  Today's 
deadline  extension  is  not  in  effect  in 
those  states.  Moreover,  since  the 
extension  makes  permit  requirements 
less  stringent,  states  are  not  required  to 
adopt  equivalent  extensions.  If  any  of 
these  states  chooses  to  provide 
equivalent  relief,  owners  and  operators 
would  file  permit  applications  with  the 
state  ag(>ncy. 

To  summarize,  in  order  to  determine 
the  impact  of  today's  action,  persons 
handling  ash  must  determine  (1)  the 
impact  of  the  Court's  decision  on  the 
RCR.-\  program  in  each  state  (primarily 
an  issue  of  whether  a  state's  base 
program  contains  an  authorized 
exemption  for  ash)  and  (2)  whether  the 
entity  authorized  to  implement  the  TC 
and  TCLP  has  extended  its  permit 
deadline. 

2.  Application  of  Principles:  Status  of 
Court  Decision  and  Permit  Exemption  in 
Individual  States 

a.  Unauthorized  states.  In  the  eight 
states  and  territories  where  EPA 
implements  all  portions  of  the  RCRA    . 
program  (see  Table  1  for  a  list  of  these 
states  and  territories),  including  the  base 
program,  the  Court's  decision  will 
eliminate  EPA's  interpretative  ash 
exemption  on  the  opinion's  effective 
date.  Since  EPA  implements  the  TC;,  the 
permit  deadline  extension  will  take 
effect  today.  Owners  and  operators  of 
facilities  who  wish  to  obtain  interim 
status  to  manage  hazardous  ash  may  file 
Part  A  appli<:ations  with  EPA  Regional 
Offices.  (See  list  in  Table  2.) 

b.  Authorized  states.  The  issues  in 
authorized  states  are  very  complex. 
Table  3  summarizes  the  status  of  the 
decision  and  the  permit  deadline  for 
major  categories  of  states.  This  text 
presents  a  few  explanatory,  notes. 

Table  1. — List  of  States  and  Territories 
Without  RCRA  Subtitle  C  Base  Program 
Authorization 

Wyoming 

Hawaii 

Alaska 

Iowa 

Pucirto  Rico 

Virgin  Islands 

American  Samoa 

Northern  Mariana  Islands 
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List  of  States  and  Territories 
Authorized  for  the  Toxicity 
Characteristic 

Alabama 

Florida 

Georgia 

Kentucky 

Mississippi 

North  Carolina 

South  Carolina 

Tennessee 

Minnesota 

Arkansas 

Texas 

Arizona 

California 

Guam 

Nevada 

Idaho 

Table  2.— U.S.  EPA  Regional  Contacts 
for  the  Part  A  Permit  Application 

U.S.  EPA  Region  1.  RCRA  Support 
Section,  JFK  Federal  Building.  Boston. 


MA  02203-2211,  (617)  573-5750,  CT 
ME,  MA,  NH,  RI,  VT 

U.S.  EPA  Region  2.  Air  and  Waste 
Management  Division,  Hazardous 
Waste  Facilities  Branch,  26  Federal 
Plaza,  room  1037,  New  York.  NY 
10278,  (212)  264-0504.  NJ.  NY.  PR.  VI 

U.S.  EPA  Region  3.  RCRA  Programs 
Branch  (3HW50),  841  Chestnut  Street. 
Philadelphia,  PA  19107,  (215)  597- 
8116  (PA,  DC),  (215)  597-3884  (VA 
WV,  DE.  MD),  DE,  DC.  MD.  PA.  VA 
WV 

U.S.  EPA  Region  4,  Hazardous  Waste 
Management  Division,  RCRA 
Permitting  Section,  345  Courtland 
Street.  NE,  Atlanta,  GA  30365,  (404) 
347-3433,  AL.  FL,  GA,  KY,  MS,  NC, 
SC.TN 

U.S.  EPA  Region  5,  RCRA  Activities, 
P.O.  Box  A3587,  Chicago.  IL  60690 
(Call  State  Offices),  IL,  IN,  MI  MN 
OH,  WI 


U.S.  EPA  Region  6,  Hazardous  Waste 
Management  Division,  First  Interstate 
Bank  Tower.  1445  Ross  Avenue.  Suite 
1200,  Dallas.  TX  75202-2733.  (214) 
655-8541.  AR,  LA.  NM.  OK.  TX 

U.S.  EPA  Region  7,  RCRA  Branch. 
Permitting  Section.  726  Minnesota 
Avenue.  Attn:  WSTM/RCRA/PRMT. 
Kansas  Citv.  KS  66101.  (913)  551- 
7654.  lA,  KN,  MO.  NE 

U.S.  EPA  Region  8,  Hazardous  Waste 
Management  Division,  999  18th 
Street.  Suite  500.  Denver.  CO  80202- 
2405.  (303)  294-1361.  CO,  MT.  ND 
SD,  UT,  WY 

U.S.  EPA  Region  9,  Hazardous  Waste 
Management  Division.  Attn:  H-2-3. 
75  Hawlhorne  Street,  San  Francisco. 
CA  94105,  (415)  744-2098,  AZ,  CA. 
HI,  NV,  AS,  GU.  No.  Mariana  Is. 

U.S.  EPA  Region  10,  Waste  Management 
Branch.  HW-105,  1200  Sixth  Avenue. 
Seattle.  WA  98101,  (206)  553-0151 
AK.  ID,  OR,  WA 


Table  3.— Permit  Deadline:  Implementation  in  Authorized  States 


State  has  no  ash  exemption 


State  has  unauthorized  ash  exemption 


TC  Authorization:  EPA ' 


State  has  authorized  ash  exemption 


1   Court  decision  in  effect  

2.  No  deadline  extension  needed  .... 

3.  No  state  program  revision  needed 


1.  Court  decision  in  effect  

2.  Deadline  extension  in  effect 


_L 


3.  State  must  revise  state  law  and  inform  EPA 
informally. 

4.  Owners/operators  file  notifications  and  Part 
A's  with  EPA  Regional  Office. 


1.  Decision  may  not  be  in  effect  (state  law 
issue). 

2.  Deadline  extension  not  in  effect.  EPA  will 
extend  deadline  when  it  approves  program 
revision. 

3.  State  must  revise  program  and  submit  for 
review  under  40  CFR  27l.2l(e)(2)(ii). 

4.  Owners/operators  file  notifications  and  Part 
A's  with  EPA  Regional  office. 


TC  Authorization:  State 


1.  Court  decision  in  effect  

2.  No  deadline  extension  needed  .... 

3  No  state  program  revision  needed 


1   Court  decision  in  effect 


1.  Decision  may  not  t»e  in  effect  (state  law 
issue). 

2.  Deadline  extension  not  in  effect.  State  may 
provide  equivalent  relief  when  it  eliminates 
exemption. 

3.  State  must  revise  program  and  submit  for 
review  under  40  CFR  271.21(e)(2)(ii). 

4.  Owner/operators   file  with   State   if  State 
grants  relief. 

pro,:?d?simLSfo?ErSrm;tt,n"?Lt^^^  '''''  ''''''  state  law.  States  that  have  ash  Exemptions  may  determine  whether  they  wan,  to 


2.  Deadline  extension  not  in  effect.  State  may 
provide  equivalent  relief. 

3.  State  must  revise  state  law  and  inform  EPA 
informally. 

4.  Owner/operators   file  with   State   if  State 
grants  relief. 


(!)  States  with  no  ash  exemption. 

Since  states  may  maintain  more 
stringent  RCRA  programs,  some  states 
may  never  have  exempted  ash  from 
hazardous  waste  requirements.  The  Citv 
of  Chicago  decision  has  no  impact  in 
these  states.  No  permit  deadline 
extensions  are  needed. 

(ii)  States  with  unauthorized  ash 
exemptions. 

EPA  knows  that,  during  the  vears  of 
confusion  over  the  status  of  ash.  some 
states  exempted  ash  from  their  Subtitle 
C  programs.  Most  of  these  stat(!S. 
However,  did  not  submit  these 


provisions  to  EPA  for  authorization 
reviews.  Although  they  arguably  may 
have  made  the  state  programs  less 
stringent  than  the  federal  program.  EPA 
would  have  taken  no  action  to  force  the 
states  to  eliminate  them.       ^ 

(A)  Effect  of  court's  decision. 

Some  of  these  states  adopted 
provisions  resembling  3001  (i)  and 
interpreted  them  to  exempt  ash. 
Whether  the  City  of  Chicago  decision 
requires  these  states  to  abandon  these 
interpretations  is  an  issue  of  state  law 
that  can  be  answered  authoritatively 
only  by  state  officials. 


Other  states  promulgated  rules  under 
their  solid  waste  authorities  that 
established  ash-specific  management 
standards  that  implicitly — or 
explicitly— transferred  ash  management 
from  their  hazardous  waste  programs  to 
their  solid  waste  programs.  The  status  of 
these  provisions  is  again  an  issue  of 
state  law. 

(B)  Effect  of  today's  deadline 
extension. 

Since  the  state  never  obtained 
authorization  for  its  e.xemption  for  ash, 
its  authorized  program  still  regulates 
ash  as  a  hazardous  waste.  The  regulated 
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(B)  Effect  of  today's  permit  deadline 
extension. 

If  ash  is  still  exempt  under  both  state 
law  and  the  authorized  program,  no 
permits  are  currently  required.  Today  s 
filing  date  extension  would  not  take 
effect.  As  explained  in  (D.)  below,  in 
some  cases  EPA  will  announce  an 
extension  when  it  approves  a  revision 
eliminating  an  ash  exemption. 

(C)  State  program  revisions. 
Where  asn  exemptions  remain  in 

effect,  state  programs  will  be  less 
stringent  than  the  federal  program. 
Formal  state  p.rogram  revisions, 
including  notice  and  comment 
rulemaking,  will  be  required  under  40 
CFR  271.2  l(e)(2)(ii).  The  deadline  for 
these  revisions  will  be  July  1.  199,5 
under  40  CFR  271.21(e)(2J(ii).  An 
additional  year  is  available  where  states 
must  make  statutory  changes.  40  CFR 
271.21(e)(2)(v). 

(DJ  Where  to  file  Part  A  applications. 

At  the  time  that  the  state  receives  EPA 
authorization  for  the  revision  that 
eliminates  its  ash  e.xemption,  if  EPA  is 
still  implementing  the  TC,  it  will  make 
a  finding  of  substantial  confusion  and 
extend  the  Part  A  deadline  for  that  state. 
Owners  and  operators  desiring  interim 
status  will  need  to  file  applications  with 
the  appropriate  EPA  Regional  Office. 
EPA  will  not  be  able  to  provide  this 
relief  where  a  state  is  authorized  to 
implement  the  TC.  Those  states  must 
determine  whether  they  want  to  extend 
permit  deadlines.  If  they  do,  owners  and 
operators  wishing  to  obtain  interim 
status  will  need  to  file  applications  with 
the  appropriate  state  agency. 

B.  Lund  Disposal  Restrictions 

The  LDRs  are  HSWA  rules  initially 
implemented  by  EPA.  Moreover,  EPA 
has  established  that  it  will  not  delegate 
its  authority  to  set  treatment  standards 
to  states.  EPA  views  determinations 
linked  to  the  need  for  and  scope  of 
treatment  standards  as  similarly 
nondelegable.  This  includes  today's 
interpretation  that  ash  from  wasle-to- 
energy  facilities  is  a  new]\  i  ttnlified 
waste  under  section  3004it,i;4).  This 
interpretation  is  effective  in  ;ill  states, 
including  those  authorized  to 
implement  the  delegable  portions  of  the 
land  disposal  restrictions. 

VII.  Good  Cause  Finding 

Section  270. 10(e)(2)  does  not  jequire 
notice  and  comment  rulemaking  for 
substantial  confusion  notices.  Rather,  it 
simph  requires  EPA  to  publish  a 
"noticje  "  in  the  Federal  Register.  To  the 
extent  that  this  notice  is  a  rulemaking 
for  the  purposes  of  section  ?>53  of  the 
Administrative  Prcjcedure  Act  (APA). 
EPA  believes  that  it  has  "good  cause" 


under  section  553(b)(3)(B)  of  the  APA  to 
extend  the  permit  application  deadline 
without  prior  notice  and  opportunity  for 
comment.  First,  EPA  believes  that  its 
determination  regarding  the  existence  of 
regu!<!iory  confusion  is  an 
"interpretative  rule"  for  which  notice 
and  comment  is  not  required  under 
section  553(b)(3)(A)  of  the  APA.  It 
clarifies  and  explains  existing  law  rather 
than  creating  new  duties.  Moreover,  the 
r;stabli^hment  of  a  due  date  for  Part  A 
permit  applications  is  a  procedural  rule 
also  exempt  from  notice  and  comment 
under  section  553(b)(3)(A)  of  the  APA. 
The  effect  of  establishing  this  new  date 
is  that  EPA  will  not  take  enforcement 
action  for  operation  without  a  RCRA 
permit  against  a  facility  that  submits  its 
application  in  compliance  with  this 
notice  and  that  meets  the  other 
conditions  of  RCRA  section  30051e), 
Finally.  EPA  views  the  issues  of 
whether  confusion  existed  and  whether 
it  was  "substantial"  as  subjects  on 
which  comment  would  not  be  useful 
and  would  not  serve  the  public  interest. 

EPA's  findings  concerning  the  land 
disposal  restrictions  are  also 
"interpretative  rules"  exempt  from 
notice  and  comment  requirements.  Thf^y 
provide  EPA's  views  on  the  scope  of 
section  3004(g)(4)  of  RCRA.  Moreover. 
EPA  would  have  good  cause  to 
eliminate  notice  and  comment  even  if 
these  determinations  are  regarded  as 
legislative  rules.  The  land  clisposal 
restrictions  would  take  effect  for  ash 
approximately  25  days  after  the  Court 
issued  its  opinion.  It  would  be 
impossible  for  facilities  managing  ash  to 
come  into  compliance  with  the 
restrictions  in  that  short  time.  .See  55  FR 
22521  Ouiie  1,  1990)  (Third  Third  LDR 
rule — EPA  provides  90  days  for  persons 
managing  wastes  subject  to  new 
treatniint  standards  to  come  into 
compliance.)  The  Court's  decision  thus 
create.-)  an  emergency  justifying  use  of 
the  "good  cause"  exemption  under 
section  553(b)(3)(B)  of  the  APA. 

VIII.  Regulatory  Requirements 

A.  Em  ■ill  live  Older  12866 

Pursuant  to  the  terms  of  Executive 
Order  12866.  it  has  been  determined 
that  this  rule  is  a  "significant  regulatory 
action"  bee  ause  it  involves  novel  policy 
issues  arising  out  of  legal  mandates. 
However.  OMH  waived  review  of  this 
action. 

D.  Hi<.iul"iory  Fli'xibility  Act 

Tlie  R(>gu!atory  Flexibility  Ac  t  (5 
use  601  et  seq.)  requires  the  Agency 
to  prep.'ire  and  make  available  for  public 
comment,  a  regulatory  flexibility 
analysis  that  describes  the  impact  of  a 
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proposed  or  final  rule  on  small  entities 
(i.e..  small  businesses,  small 
organizations,  and  small  governm'ental 
jurisdictions).  No  regulatory  flexibility 
analysis  is  required  if  the  Administrator 
certifies  that  the  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  ruling  of  the  Supreme  Court  in 
City  of  Chicago  v.  Environmental 
Defense  Fund.  Inc.  will  result  in 
additional  costs  for  waste  management 
facilities  and  some  of  those  costs  will  be 


borne  by  small  entities.  The  Agency 
does  not  have  estimates  of  those  costs. 
Today's  rule  extends  the  date  by  which 
affected  facilities  must  submit  ai  Part  A 
permit  application.  This  action  will 
lower  the  costs  to  small  entities  that  will 
have  to  comply  with  the  Court's  ruling. 
Therefore,  pursuant  to  5  U.S.C.  605b.  1 
certify  that  this  regulation  will  not  have 
a  substantial  impact  on  small  entities. 


0MB  No. 


2050-0009 
2050-0120 
2050-0028 
2050-0034 
2050-0039 
2050-0035 
2050-0024 


C.  Paperwork  Reduction  Act 

The  Office  of  Management  and  Budget 
(0MB)  has  approved  the  information 
collection  requirements  contained  in 
this  rule  under  the  provisions  of  the 
Paperwork  Reduction  Act,  44  U.S.C. 
3501  et  seq.  and  has  assigned  OMB 
control  numbers  2050-0009;  2050-0120 
2050-0028;  2050-0034;  2050-0039; 
2050-0035  ;  2050-0024. 

This  collection  of  information  has  an 
estimated  average  burden  per 
respondent  as  stated  below: 


Title 


Part  B  Permit  Application  .. 
General  Facility  Standards 
Notification  (for  EPA  ID)  .... 
Part  A  Permit  Application  .. 
Hazardous  Waste  Manifest 

Gfenerator  Standards 

Biennial  Report 


New  re- 
spondents 


6 
6 
62 
68 
12 
62 
62 


Average  bur- 
den (hours) 


242 
91 

4.35 
72 

1.8 

1.1 
20 


Total  addi- 
tional txjr- 
den  (hours) 


1457 

547 

270 

4903 

22 

68 

1240 


These  estimates  include  time  for 
reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information. 

Send  comments  regarding  the  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden  to 
Chief,  fnformation  Policy  Branch;  EPA 
401  M  St..  SW.  (Mail  Code  2136); 
Washington,  DC  20460;  and  to  the 
Office  of  Information  and  Regulatory 
Affairs.  Office  of  Management  and 
Budget.  Washington.  DC  20503.  marked 
"Attention;  Desk  Officer  for  EPA." 

Dated:  May  27.  1994. 
Carol  M.  Browner, 
Administrator 
IFR  Doc.  94-13668  Filed  6-6-94:  8:45  am) 

BILLING  CODE  6560-S(M> 


DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

49  CFR  Part  195 

[Docket  No.  PS-121;  Amdt.  195-51] 

RIN2137-AB46 

Pressure  Testing  Older  Hazardous 
Liquid  and  Carbon  Dioxide  Pipelines 

AGENCY:  Research  and  Special  Programs 
Administration  (RSPA).  DOT. 
ACTION:  Final  rule. 


SUMMARY:  This  final  rule  provides  that 
operators  may  not  transport  a  hazardous 


liquid  in  a  steel  interstate  pipeline 
constructed  before  January  8.  1971.  a 
steel  interstate  offshore  gathering  line 
constructed  before  August  1.  1977.  or  a 
steel  intrastate  pipeline  constructed 
before  October  21,  1985,  unless  the 
pipeline  has  been  pressure  tested 
hydrostatically  according  to  current 
standards  or  operates  at  80  perr:ent  or 
Tess  of  a  qualified  prior  test  or  operating 
pressure.  In  addition,  this  final  rule 
creates  a  comparable  requirement  for 
carbon  dioxide  pipelines  constructed 
before  July  12.  1991.  except  for 
production  field  distribution  lines  in 
rural  areas.  The  purpose  of  this  final 
rule  is  to  ensure  that  the  affected 
pipelines  have  an  adequate  safety 
margin  between  their  maximum 
operating  pressure  and  test  pressure. 
This  safety  margin  is  essential  to 
prevention  of  particular  kinds  of 
pipeline  accidents. 
EFFECTIVE  DATES:  The  changes  to  pari 
195.  except  §  195.306(b).  take  effect  July 
7.  1994.  The  final  rule  under 
§  195.306(b)  takes  effect  August  8,  1994, 
unless  RSPA  receives,  by  July  7,  1994, 
comments  that  illustrate  that 
disallowing  the  use  of  petroleum  as  a 
test  medium  for  pressure  testing 
required  by  this  rulemaking  is  not  in  the 
public  interest.  Upon  receipt  of  such 
comments,  RSPA  will  publish  a 
document  in  the  Federal  Register 
withdrawing  the  final  rule  under 
§  195.306(b). 

ADDRESSES:  Written  comments  must  be 
submitted  in  duplicate  and  mailed  or 
hand-delivered  to  the  Dockets  Unit. 
room  8421,  U.S.  Department  of 
Transportation.  400  Seventh  Street. 


SW..  Washington,  DC  20590-0001. 
Identify  the  docket  and  amendment 
number  stated  in  the  heading  of  this 
notice.  Comments  will  become  part  of 
this  docket  and  will  be  available  for 
inspection  or  copying  in  room  8421 
between  8:30  am!  and  5  p.m.  each 
business  day. 

FOR  FURTHER  INFORMATION  CONTACT:  L. 
M.  Furrow.  (202)  366-2392.  regarding 
the  subject  matter  of  this  final  rule 
document,  or  Dockets  Unit  (202)  366- 
4453.  for  copies  of  this  final  rule 
document  or  other  material  in  the 
docket. 

SUPPLEMENTARY  INFORMATION: 

Background 

Any  steel  pipeline  may  contain 
hidden  physical  defects  that  result  from 
the  manufacture  or  transportation  of 
pipe  and  from  pipeHne  construction. 
Over  the  operational  life  of  the  pipeline, 
new  physical  defects  can  be  created  by 
external  forces  acting  on  the  pipeline. 
When  a  physical  defect  is  large  enough, 
it  can  cause  the  pipiiline  to  fail  during 
operation.  Also,  during  pipeline 
operation,  internal  or  environmental 
stresses  can  cause  smaller  defects  to 
grow  and  become  large  enough  to  cause 
the  pipeline  to  fail. 

Adequate  pressure  testing  can 
disclose  hidden  physical  defects  in  a 
pipeline.  Pressure  testing  involves 
raising  a  pipeline's  internal  pressure 
above  its  maximum  operating  pressure 
(MOP)  for  a  time  sufficient  for  leaks  to 
develop  from  defects.  A  test  that  is 
adequate  in  pressure  level  and  duration 
will  disclose  physical  defects  that  are 
large  enough  to  cause  pipeline  failure 
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proven  margin  of  safety.  It  was  not 
common  industry  practice  to  test  to  at 
least  125  percent  of  MOP  or  to  test  to 
that  pressure  level  for  a  sufficient 
duration. 

Notice  of  Proposed  Rulemaking 

Older  pipelines  that  do  not  have  a 
minimum  25  percent  proven  margin  of 
safety  are  more  susceptible  to  failures 
from  defect  growth  in  service  than 
pipelines  that  meet  the  part  195 
pressure  testing  requirements.  They  are 
also  more  susceptible  to  failure  from 
defect  growth  during  instances  of 
overpressure  permitted  by  §  195.406(b). 
This  increased  potential  for  failure  is 
prevalent  in  pipelines  made  of  pre-1970 
electric  resistance  welded  (ERVV)  pipe. 

RSPA's  pipeline  accident  statistics 
show  the  benefits  of  requiring  older 
pipelines  to  have  a  minimum  25  percent 
proven  margin  of  safety.  September  15, 
1985,  was  the  date  by  which  onshore 
interstate  pipelines  constructed  before 
January  8,  1971,  that  transport  HVL  had 
to  have  a  minimum  25  percent  proven 
margin  of  safety.  By  that  date  these 
pipelines  had  to  have  been  pressure 
tested  hydrostatically  to  part  195 
requirements  or  operated  at  80  percent 
or  less  of  a  qualified  prior  test  or 
operating  pressure.  To  learn  the  effect  of 
the  25-percent-safety-margin 
requirement,  RSPA  compared  the  period 
for  which  accident  data  were  available 
before  the  requirement  was  adopted 
with  the  period  from  September  15, 
1985,  through  December  31,  1989. 
Onshore  HVL  interstate  pipelines  had  a 
68  percent  lower  rate  of  failure  from 
material  defects  and  corrosion  during 
the  latter  period.  RSPA  attributed  this 
dramatic  drop  in  failure  rate  to  the  25- 
percent-safety-margin  requirement 
imposed  on  the  older  onshore  HVL 
interstate  pipelines.  In  addition,  RSPA 
concluded  that  operators  could  achieve 
a  comparable  reduction  in  failure  rate 
on  all  other  older  pipelines  subject  to 
part  195  that  lack  an  adequate  proven 
margin  of  safety. 

To  bring  about  this  reduction  in 
failure  rate.  R.SPA  published  a  Notice  of 
Proposed  Rulemaking  (NPRM)  (Dticket 
PS-121;  56  FR  23538.  May  22,  1991)  on 
lestmg  older  pipelines.  The  notice 
proposed  to  extend  the  part  195 
requirement  for  a  proven  margin  of 
safety  to  all  pipelines  that  are  covered 
by  part  195  but  excepted  from  the 
testing  standards  m  subpart  E  of  part 
19',.  These  pipelines  are  (1)  hazardous 
liquid  steel  inJrrstale  pipelines 
constructed  before  January  8,  1971, 
other  than  onshore  HVL  pipelines;  (2) 
hazardous  liquid  steel  interstate 
offshore  gathernig  lines  constructed 
before. Augu.st  1.  1977,  (3)  hazardous 


liquid  steel  intrastate  pipelines 
constructed  before  October  21, 1985, 
other  than  onshore  HVL  pipelines;  and 
(4)  carbon  dioxide  steel  pipelines 
constructed  before  July  12. 1991. 

In  the  NPRM,  RSPA  also  discussed 
the  unique  safety  problems  with 
longitudinal  seams  on  ERVV  pipe 
manufactured  before  1970.  RSPA 
proposed  that  operators  give  pipelines 
with  a  predominance  of  pre-1970  ERW 
pipe  priority  in  scheduling  tests.  Under 
this  proposal,  testing  of  pipelines 
known  to  have  more  than  50  percent  (by 
mileage)  of  pre-1970  ERW  pipe  would 
have  to  be  completed  within  4.5  years 
after  a  final  rule  is  published. 

Thirteen  persons  submitted  written 
comments  on  the  NPRM:  11  pipeline 
operators,  the  American  Petroleum 
Institute  (API),  and  the  U.S.  Department 
of  the  Interior  (DOl).  A  discussion  of  the 
significant  comments  and  their 
disposition  in  development  of  the  final 
rules  follows. 

General  Comments 

Most  commenters  discussed  specific- 
problems  they  anticipated  in  canying 
out  the  rulemaking  proposals,  without 
objecting  to  them  outright.  DOI  favored 
adoption  of  the  proposals,  especially  for 
offshore  pipelines.  One  commenter,  a 
major  operator  of  hazardous  liquid 
pipelines,  clearly  supported  the 
proposed  rules.  A  few  other  operators 
hedged  their  apparent  agreement  with 
the  proposals  by  suggesting  RSPA  allow 
smart  pigs  as  a  substitute  for  pressure 
testing  or  MOP  reduction,  an  issue 
discussed  separately  below.  Another 
operator  asserted  that  RSPA  should 
require  pressure  testing  or  MOP 
reduction  only  where  risk  is  heightened 
by  factors  such  as  adverse  leak  or 
corrosion  history,  environmental 
sensitivity,  or  high  population.  Only 
two  operators  strongly  objected  to  the 
proposals.  But.  they  aimed  their  remarks 
at  carbon  dioxide  pipelines,  and  as 
discussed  below,  the  final  nile 
addresses  their  concerns.  By  and  large, 
RSPA  believes  the  commenters 
supported  the  objective  of  the  notice 
concerning  older  untested  or 
inadequately  tested  hazardous  liquid 
pipelint's. 

Limiting  the  application  of  the 
proposed  rules  to  older  pipelines  thai 
have  an  nu  reased  risk  of  failure  or  that 
are  near  environmentally  sensitive  areas 
or  a  large  number  of  j)e()plc  docs  not 
suffii  iciitly  address  safety  concerns.  The 
problem  (jf  the  giowlh  of  defects  is 
common  .imongall  pipelines  regulated 
by  part  105   It  is  not  limited  to  pipelines 
that  are  iii  a  worrisome  condition  or  a 
high  risk  location.  For  such  problems. 
R.SPA  believes  that  all  pipelines  should 
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provide  a  basic  level  of  protection.  The 
proposals  in  the  NPRM  were  consistent 
with  this  view.  They  would  assure  that 
older  pipelines  provide  at  least  the  same 
basic  level  of  protection  against  the 
growth  of  defects  as  newer  pipelines 
must  provide.  Also,  limiting  the 
proposed  rules  to  pipelines  that  involve 
some  added  element  of  risk  would  leave 
many  miles  of  older  pipelines  without 
adequate  protection  against  failures 
caused  by  the  growth  of  defects.  RSPA 
strongly  believes  these  potential  failures 
and  preventable  damages  should  not  go 
unchecked. 


compliance  deadlines,  which  are 
discussed  next. 


Pump  Stations  and  Tank  Farms 

API  and  two  operators  argued  that  the 
proposed  rules  should  not  apply  to 
pump  stations,  tank  farms,  or  tank  farm 
delivery  facilities.  They  said  compliance 
would  be  an  e.xtremely  time-consuming 
task  because  of  the  many  fittings,  valves, 
tanks,  and  instrumentation.  API  also 
suggested  the  benefits  would  be 
questionable  since  most  accidents,  as 
described  in  the  NPRM.  occur  on 
pipeline  rights-of-way. 

Part  195  has  limited  application  at 
tank  farms.  In  general,  it  applies  to  only 
receiving  and  reinjection  lines,  to  tanks 
used  as  breakout  tanks,  and  to  facilities 
associated  with  breakout  tanks. 

Although  the  job  of  testing  pump 
station  and  breakout  tank  facilities  may 
be  time-consuming,  it  is  crucial  to 
ensure  public  safety  and  protect  the 
environment.  Population  has 
encroached  on  the  older  pump  stations 
and  tank  farms  since  their  construction, 
intreasing  their  threat  to  public  safety. 
Also,  slow  leaks  at  tank  farms  have 
polluted  ground  water  and  endangered 
neighborhoods. 

In  considering  the  issue  of  pump 
stations  and  tank  farms.  RSPA  e.xamined 
the  existing  rule  in  §  195.302  regarding 
the  testing  of  older  onshore  HVL 
pipelines.  E.xcept  for  tank  farm  facilities 
to  which  the  rule  does  not  apply, 
§  195.302  does  not  exclude  anv  of  the 
facilities  the  commenters  suggested 
RSPA  exclude  from  the  present 
rulemaking.  RSPA  believes  non-HV'L 
facilities  should  not  be  treated 
differently.  Leaks  at  non-HVL  hazardous 
liquid  facilities  can  have  fire  and 
pollution  consequences.  Also,  even 
minor  accidents  at  breakout  tanks  in 
tank  farms  have  the  potential  to  become 
uncontrollable  emergencies  because  of 
pro.ximity  to  other  large  volume 
hazardous  liquid  storage  tanks. 
Therefore,  RSPA  has  adopted  the  final 
rule  as  proposed  concerning  pump 
stations  and  breakout  tanks.  The 
demands  of  testing  these  facilities 
should  be  mitigated,  however,  by  the 


Compliance  Deadlines 

RSPA  proposed  a  deadline  of  1  year 
after  publication  of  the  final  rule  for 
operators  to  plan  and  schedule  testing 
or  to  reduce  MOPs.  RSPA  also  proposed 
a  deadline  of  4.5  years  after  publication 
of  the  final  rule  for  testing  all  pipelines 
with  more  than  50  percent  pre- 19 70 
ERW  pipe,  and  for  testing  at  least  50 
percent  of  all  other  pipelines.  Finally, 
RSPA  proposed  that  operators  complete 
all  testing  within  7.5  vears  after 
publication  of  the  final  rule. 

One  operator  argued  that  RSPA 
should  allow  operators  to  use  the  entire 
test  period  to  plan  testing  or  to  reduce 
MOPs.  This  commenter  said  that 
planning  for  testing  or  reduction  in 
MOP  would  involve  complicated 
analyses  that  would  take  longer  than  1 
year.  The  commenter  also  said  anv  plan 
may  neea  to  be  changed  because  of 
unforeseen  operational  problems  that 
may  arise  during  the  test  period. 

RSPA  proposed  a  1-year  deadline  to 
assure  that  operators  start  their  testing 
program  early  in  the  test  period.  Early 
planning  is  necessarv'  to  minimize 
unexpected  delays  and  assure  that 
operators  complete  testing  within  the 
time  allowed.  Also,  RSPA  assumed  that 
when  operators  plan  to  reduce  MOP.  the 
reduction  could  be  done  without 
lengthy  preparations.  Further.  RSPA 
strongly  believes  any  MOP  reduction 
should  be  done  early  in  the  program  to 
lessen  the  continuing  risk  to  the  public. 
If  unforeseen  testing  or  operational 
problems  arise  during  the  test  period,  an 
operator  could  modify  its  initial  testing 
plan  and  schedule  asneeded  to  resolve 
those  problems.  Of  course,  anv  modified 
plan  or  schedule  would  still  have  to 
provide  for  completion  of  testing  before 
the  applicable  deadline. 

The  proposed  1 -year  deadline  for 
MOP  reduction  or  planning  and 
scheduling  testing  was  the  same  amount 
of  time  that  §  195.302  allowed  for 
similar  activities  on  the  older  onshore 
HVL  pipelines.  However,  the  process 
will  involve  more  mileage  than  it  did  for 
onshore  HVL  pipelines.  Also.  RSPA 
expects  operators  will  need  further 
planning  to  maintain  the  product- 
supply  requirements  of  their  customers 
Therefore.  RSPA  has  extended  the 
proposed  planning  and  scheduling 
deadline  to  1.5  years  in  the  final  rule. 

Another  operator  thought  the 
proposed  test  period  for  pre-1970  ERW 
pipelines  was  unfair  to  operators  who 
have  many  of  these  pipelines.  These 
operators  would  not  be  able  to  spread 
costs  and  impacts  on  operations  over  as 
much  time  as  other  operators.  This 


commenter  suggested  that  an  equitable 
approach  would  be  to  require  that 
operators  give  pre-1970  ERW  pipelines 
priority  in  testing  over  the  full  test 
period. 

RSPA  proposed  a  shorter  test  period 
for  the  pre-1970  ERW  pipelines  because 
these  pipelines  h^ive  unique  safety 
problems.  The  unique  problems  cause 
pre-1970  ERW  pipelines  to  have  a 
greater  potential  for  failure  than  other 
older  pipelines.  Since  pre-1970  ERW 
pipelines  pose  a  greater  risk,  requiring 
operators  to  test  them  sooner  than  other 
older  pipelines  is  critical  to  safety. 

API  declared  that  the  proposed  testing 
periods  would  create  an  undue  hardship 
on  consumers  and  the  pipeline  industry 
It  suggested  RSPA  lengthen  the  period 
to  10  years  for  all  older  pipelines,  with 
testing  priorities  based  on  risk. 
Operators  and  shippers  need  the 
additional  time,  API  said,  so  the 
nation's  pipeline  network  can  adapt  to 
the  impact  of  the  testing  program  on  the 
market.  The  operators  and  shippers 
would  use  the  time  to  arrange 
alternative  transportation  and  to  prevent 
regional  supply  disruptions. 

Using  similar  reasoning,  two 
operators  also  urged  us  to  allow  more 
time  for  testing.  One  operator  thought  a 
reasonable  period  would  be  7  years  for 
pre-1970  ERW  pipelines,  and  io  years 
for  the  others.  The  other  operator 
thought  the  periods  should  be  5  and  10 
years,  respectively. 

RSPA,  too.  is  concerned  about  the 
potential  adverse  impact  on  the  nation's 
fuel  supplies  that  could  result  from 
testing  thousands  of  miles  of  pipelines. 
Aside  from  the  substantial  planning  that 
must  be  done  before  testing,  many 
operators  will  need  time  to  obtain  waste 
water  disposal  permits  from  various 
jurisdictions.  Operators  will  need  time 
to  prepare  pipeline  systems  for  testing 
and  to  arrange  for  personnel  and 
equipment  to  conduct  the  tests. 

System  changes  and  actual  testing 
must  be  coordinated  with  product- 
supply  operations  to  minimize  the 
impact  on  refineries,  distributors,  and 
users  of  the  transported  products.  Also, 
operators  need  time  to  assure  that 
testing  is  done  safely,  with  the  least 
environmental  risk,'and  in  accordance 
with  applicable  Federal  and  State 
regulations.  However,  RSPA  weighed 
these  time  demands  in  deciding  upon 
the  compliance  deadlines  proposed  in 
the  NPRM.  None  of  the  commenters 
who  addressed  the  compliance-time 
issue  substantiated  their  opinions  that 
more  time  should  be  allowed.  Although 
it  is  admittedly  difficult  to  predict  how- 
much  time  is  appropriate,  the  comments 
do  not  convince  us  that  there  are  too 
many  pre-1970  ERW  pipelines  to  test  in 
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records  operators  must  keep  for  each 
pressure  test  required  by  subpart  E  of 
part  195.  Section  195.310  does  not  affect 
the  documentation  required  by  existing 
§  195.406(a)(5),  and  would  not  affect 
documentation  under  the  proposed 
revision  of  §  195.406(a)(5).  Thus, 
operators  need  not  have  documentation 
under  final  §  195.406(a)(5)  in  the  same 
detail  as  §  195.310  requires. 

Permits  for  Disposal  of  Test  Wafer 

When  existing  petroleum  pipelines 
are  pressure  tested  hydrostatically,  the 
testing  process  introduces  hydrocarbons 
into  the  test  water.  If  test  water  picks  up 
unacceptable  quantities  of 
hydrocarbons,  the  National  Pollutant 
Discharge  Elimination  System  (NPDES) 
governs  its  discharge  into  the 
environment.  (See  40  CFR  parts  122- 
124  )  The  NPDES  is  a  regulatory 
program  administered  by  the  U.S. 
Environmental  Protection  Agency  (EPA) 
in  cooperation  with  qualified  State 
agencies  under  the  Federal  Wuter 
Pollution  Control  Act,  as  amended  by 
the  Clean  Water  Act  (33  U.S.C.  1251  et 
seq.]. 

Several  commenters  were  concerned 
that  the  procedure  of  obtaining  NPDES 
permits  irom  State  agencies  and  EPA  for 
treatment  and  disposal  of  test  water 
could  significantly  delay  testing.  This 
potential  for  delay  probably  would  be 
limited  to  areas  where  operators  do  not 
transport  test  water  to  refineries  for 
treatment  and  discharge,  or  do  not  store 
it  for  use  in  subsequent  tests.  Although 
none  of  the  commenters  estimated  the 
time  that  would  be  needed  to  secure  the 
NPDES  permits,  RSPA  has  considered 
this  potential  for  delayjin  setting 
deadlines  for  compliance. 

Two  operators  and  API  suggested  that 
RSPA  somi^how  help  the  industry  in 
obtaining  from  EPA  a  general  NPDES 
permit  for  the  disposal  of  treated  test 
water.  They  also  requested  our 
assistance  in  obtaining  a  general  waiver 
of  the  EPA  requirement  to  measure  the 
toxicity  of  test  water.  API  said  these 
actions  would  provide  flexibility  for 
efficient  scheduling  and 
implementation  of  testing. 

EPA  has  procedures  for  issuing 
permits  and  waivers  under  its  NPDES 
program.  EPA's  decisions  on 
applications  for  permits  and  waivers 
depend  on  facts  known  to  the  industry. 
Under  these  circumstances,  RSPA 
believes  an  operator  is  the  appropriate 
party  to  apply  for  p<^rmits  or  waivers. 

To  hasten  the  process,  RSPA  will 
notify  EPA  of  this  final  rule.  R.SPA  will 
urge  that  agency  to  give  prompt 
attention  to  requests  for  NPDES  permits 
involving  disposal  of  test  water  used  to 
comply  with  the  final  rule.  RSPA  will 


also  ask  EPA  to  request  its  cooperating 
Slate  agencies  to  give  prompt  attention 
to  requests  for  permits  and  waivers. 

Smart  Pig  Alternative 

Several  operators  and  API 
recommended  that  the  final  rule  allow 
the  use  of  smart  pigs  (internal 
inspection  devices)  as  an  alternative  to 
pressure  testing  for  all  pipelines,  except 
the  pre-1970  ERW  pipelines.  Two  of 
these  operators  said  pigging  is  superior 
to  pressure  testing  because  it  shows 
where  potential  problems  lie.  Two 
operators  thought  pigging  is  better  at 
finding  corrosion  problems,  particularly 
deep  isolated  pits  that  may  survive  a 
pressure  test.  One  operator  and  API 
argued  that  smart  pigs  could  alleviate 
potential  disruptions  of  service  and 
many  environmental  and  scheduling 
problems. 

Despite  the  capabilities  of  smart  pigs, 
RjiPA  knows  of  no  evidence  that  they 
can  provide  satisfactory  long-term 
protection  against  the  growth  of  defects 
Only  a  minimum  25  percent  proven 
margin  of  safety  between  MOP  and  a 
previous  test  or  operating  pressure  is 
generally  recognized  as  able  to  provide 
this  protection. 

Various  manufacturers  have 
significantly  improved  the  data 
collection  and  recording  capabilities  of 
smart  pigs.  The  ability  of  trained 
personnel  to  interpret  recorded  pig  data 
has  also  improved.  Yet  smart  pigs  still 
cannot  detect  as  many  pipeline  defects 
that  could  grow  to  failure  during 
operation  as  can  an  adequate  pressure 
test.  Longitudinal  defects,  like  cracks  in 
a  longitudinal  weld  seam,  are 
particularly  resistant  to  detection  by 
smart  pigs.  More  important,  an  adequate 
pressure  test  provides  a  basis  for  safe 
operation,  with  a  proven  margin  of 
safety  against  the  growth  of  defects  that 
survive  the  test.  Smart  pigs  cannot 
provide  such  a  margin  of  safety.  Thus, 
they  are  not  an  adequate  substitute  for 
pressure  testing  in  achieving  the 
objectives  of  this  rulemaking 
proceeding. 

Carbon  Dioxide  Pipelines 

Two  operators  argued  that  RSPA 
should  not  adopt  the  proposed  rules  for 
older  carbon  dioxide  pipelines, 
particularly  production  field 
distribution  lines.  They  offered  various 
reasons  to  exempt  carbon  dioxide 
pipelines: 

•  Carbon  dioxide  is  non-polluting. 

•  The  pipelines  are  relatively  new, 
having  been  constructtnl  in  the  1980s. 

•  The  pipelines  have  bet^n  pressure 
tested  hydrostatically,  but  perhaps  not 
to  part  195  standards. 
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•  The  failure  data  used  as  a  basis  for 
the  proposed  rules  did  not  include 

I  arbon  dioxide  pipelines. 

•  Af^er  hydrostatic  pressure  testing, 
t.arbon  dioxide  pipelines  must  be 
(iehy<lrated,  an  expensive  pnx  ess  that  is 
not  applicable  to  hazardous  liquid 
pipelines. 

•  I'ntjumatic  testing  with  (nirbon 
dioxide  or  inert  gas  poses  a  greater  risk 
than  hydrostatic  testing  because  of  the 
high  pressures  at  which  supercritical 
carbon  dioxide  pipelines  operate. 

•  Ihe  alternative  of  MOP  reduction 
would  dramatically  reduce  enhancj^l  oil 
r(>covnry  rates. 

As  f:.r  carbon  dioxide  distribution 
lines,  the  two  operators  said  fhr'se 
pipelines  generally  are  sma)!<!r  than 
transmission  lines,  and  only  affed 
isolated  areas  in  oil  production  fields 
The  conimenfers  said  prf>ssure  testing  of 
carbon  dioxide  distribution  systems 
would  seriously  disrupt  oil  field 
operations.  One  of  these  operators  s-.mi 
that  over  50  separate  tests  may  be 
ne(Mi(»d  to  minimize  disruptio.n, 
depending  on  the  layout  of  thf 
•  lislribution  system. 

In  view  of  these  titimments,  KSPA  has 
reviewed  both  the  need  to  apply  the 
proposed  rti!f!s  to  carbon  dioxide 
pipelines  and  the  burtJen  of  compliance, 
C.irbon  dioxide  pipelines  have  nr)t  !),>en 
suhje(.t  to  part  1<J5  long  enough  for  us 
to  de\elop  an  accident  history  for  the;,). 
Still,  because  of  their  similarity  to 
hazi.rdous  liquid  pipelines,  untested  or 
inadequately  tested  car()on  dioxide 
pipelines  can  fail  in  .<:er\'ice  from  the 
growth  of  physical  defects,  whatev«;r  the 
pipeline's  age.  Although  carbon  difixide 
IS  non-polluting  and  nor.flamm.-ble,  any 
failun  ihai  releases  large  quantities  of 
«:arboii  dioxide  would  expo.se  nearbv 
p::isons  to  the  risk  of  buffocation. 

This  risk  is  ies«;,  however,  for 
production  fi.'ld  distritn-'lion  lines  t.'.aj 
tianspurt  carbon  dioxid.  ihan  lor 
trans.i;;ssion  lines  that  tran.sporf  «j;rbon 
dioxide.  Compan-d  to  transntissic-n 
lines,  which  move  large-  volumes  ol 
carbon  dioxide  over  long  distant  es, 
individual  pipelines  in  a  prodi;;  tion 
field  <li.stribution  system  «  arry  smaliei 
volumes  over  lix.al'ized  areas.  Normally 
these  areas  are  rural  In  addition,  the 
burdun  of  compliance  would  be  great.r 
for  field  distribution  systems  than  f()r 
Iransmission  lines.  Testing  field 


"outside  the  limits  of  any  incorporated 
or  unincorporated  city,  town,  village,  or 
any  other  designated  residential  or 
commercial  area  such  as  a  subdivision, 
a  business  or  shopping  center,  or 
community  development." 

In  the  final  rules,  §  195.302(b)|2)(ii) 
reflects  our  decision  to  exclude  older 
carbon  dioxide  field  distribution  lines 
in  rural  areas  from  the  2.5-percent- 
safety-margin  requirement.  Consistent 
with  the  present  pressure  testing 
ri^quirement,  any  portion  of  these  oid<>r 
lines  that  is  replaced,  relocated,  or 
otherwise  changed  on  or  after  July  12, 
1991.  or  any  older  line  converted  to 
carbon  dioxide  S(!rvice  under  §  195. .5 
would  have  to  be  pressure  !t  sled  f,,  sf 
least  1.25  times  its  MfiP. 

Tfst  Pn^ssure 

In  Ihe  NPRM,  KSPA  propose.!  to 
n;di;signate  existing  (^  195.3U2(c), 
«.on(  erning  the  level  and  duration  of  t.?st 
pressure,  as  new  §  195.303.  R.SFA 
received  no  comments  on  this  proposal, 
and  has  adopted  it  as  final.  However, 
till'  term  "hydrostatic-  test"  is  replaced 
by  "pressun;  test"  be(;ause  under 
existing  njquirements,  t:arbon  dioxide 
pipeliiie.s  may  be  pressure  tested  either 
pneumatically  or  hydrostatir-illy. 
Ii-st  Medium 


distribution  systems  could  disrupt  oil 
p:i  d.iction  and  i^Rquirea  multip!i(.ity  of 
tests  to  mici'iiize  that  disruption.  RSFA 
l>elieves  this  combination  of  dec  ie.isi;d 
risk  and  incp'.tsed  burden  of 
compliance  justifies  excluding  from  the 
iinal  rule  production  field  distribution 
|in.!s  that  are  in  a  rural  area.  As  define«l 
in  §  195.2,  the  term  "rural  nmn"  means 


In  most  casi!s.  operators  n»ust  use 
wafer  as  the  hydrostafif  lest  medium  for 
hazardous  liquid  pipelines 
(?;  195.306[a)j.  However,  under  sp»«:ified 
conditions,  on.shore  pipelines  i?)ay  be 
tested  with  petroleimi  that  does  not 
vaporize  rapidly  (5, 10.i.3tJ(i{b)). 

This  exception  allowing  operators  to 
u.se  petrtjieum  as  the  test  medium  was 
established  when  only  newly 
t  (instructed  pipelines  were  subjfH-t  to 
hydrostatic  testing  under  pari  19.'"i. 
Newly  constructe<i  pipelines  are  less 
likely  to  rupture  during  a  hydrostatic 
test  than  pipcsines  fh^t  have  been  in 
o;>erati(3n  for  a  numoer  of  years  a-ul 
n;;v!;r  tested  or  inadequately  tested. 
Thtiiefore,  RSl'A  isconcirned  that  if 
<!xisting  pipelines  subjert  to  t.  slirg 
under  Ihe  fin.Tl  rule  were  tested  with 
pein.ieum,  operators  would  not  be  able 
to  contain  all  the  petroleum  that  v/oidd 
spill  from  ruptures.  To  preclu<ie  this 
outcome,  RSI'A  has  revised  f,  ]9.^).30()(liJ 
to  prohibit  the  use  of  petroleum  as  a  Ic-st 
rn;dium  in  pressure  testing  pi|)ciin«s>  to 
liieet  the  final  rule. 

Although  R.Sl'A's  NI'RM  did  not 
propose  to  limit  the  use  of  petroleum, 
the  NFRM  asked  operators  to  estimate 
the  pipeline  mileage  ihey  would  test 
with  putnileum  to  learn  the  extent  to 
which  operators  might  use  p«rtroleum 
inst(>ad  of  water  as  the  test  medium. 
Only  four  op«-rators  responded,  and  the 


answers  ranged  from  none  to  prajli.udly 
none.  Based  on  this  information  and 
R,SFA's  experience  in  administering  thi- 
hydrostatic  testing  rules  of  part  195, 
<li.sallowing  the  use  of  petroleum  as'a 
test  medium  under  the  final  rule  should 
not  signifiamtly  affect  the  burden  of 
« imiplianr^  with  the  rule. 

Although  RSPA  believes  this  a(.tion  is 
withm  the  scope  of  the  NPRM,  b«t;aus.» 
we  did  not  spi>cific:ally  propos,:  it. 
tj  195.;}(J(i(b)  will  be  effective  August  Jt, 
1994,  unless  by  July  7, 1994,  R.SPA 
n!i;eives  comments  that  illustrate  that 
this  final  rule  is  not  in  the  publii 
int(!rest.  Upon  rtH,eipt  of  such 
comments,  RSPA  will  withdraw 
§  195.30«)(b)  before  the  effective  «Iate  by 
simultaneously  publishing  two 
subsequent  dot^uments.  One  do«  ument 
will  withdraw  this  section  of  the  final 
nilo.  The  other  will  announce  a 
proposal  to  «iisallow  the  use  of 
petroleum  as  a  test  medium  for  prc'ssure 
testing  required  by  this  rulemaking  and 
establish  a  new  comment  period.  If 
RSP.A  does  not  re<x;ive  comments  ih.il 
diustrale  that  <,  195.30f>(b)  is  not  in  the 
|)ublic  interest,  RSPA  will  publish  a 
notice  ailvising  that  §  195.3UHlb)  will  be 
effective  cm  August  8,  190-1 

Advisory  Tommittee  Review 

RSi'A  presented  a  draft  of  the  Ni'KM 
to  Ihe  Tec  bniral  Hazardous  Liquid 
Pipeline  Safety  Standards  Qmimiil.-.- 
( THLPSSC)  for  its  f:onsideration  at  a 
meeting  in  W.:shinglon,  DC  on 
Sc>pfember  14,  1988.  THLPSSC  is 
RSi'A's  statutory  advisory  conunitlec-  foi 
hazardous  liquid  pipeiine  sofety.  Ii  is 
comprised  of  15  meml)(;rs,  represenlmu 
industry,  govc-rnment,  and  the  public , 
who  are  technically  qualifii;d  to 
evaliiate  licjuid  pipeline  safely. 

THLPSSC  s  discussion  of  the  d'.^ti 
I  entered  on  cost  of  compliance; 
problems  of  c:omp!iaiice,  such  as  w.isii 
w.iii!r  disposal,  and  the  smart-pig 
alternative-  THLP.S.Sf;  voted  nci  u, 
support  tlie  draft  NPKM  pri.marily 
bcM  .Tuse  KSl'A  h.nd  not  yet  demon^'tr.:!.•  cj 
tb.if  the-  pniijo-^ed  riilcjs  were  e  ost 
t>e!n:fii;i;d. 

At  a  meeting  on  Septemlwr  14   luH'l 
RSPA  updated  TH?.P.S.SC  on  lheN».,los' 
oi  the  drah  NPRM.  Couimitt.-e  memlter* 
discuissed  many  issues,  including 
product  supply  to  customers,  dispcs.d 
of  :(;st  wat'-r,  .uid  the  time  necvled  fcr 
complianc:c?.  Although  no  vote  was 
taken,  THLP,SSC  members  ^presenting 
indii.sfry  indicoted  agreement  with  the 
nec<d  to  lest  the  oldiT  untested  or 
inadequately  tested  pipelines. 

RSI'A  has  dc^idcicfto  adojit  final  riili  s 
in  this  pnj«;i»eding  despite  THI.PS.SC'n 
negative  vote  in  1988.  R.SPA  did  so 
iH.iius.' THl.P.SSC's  primary  i onreni 
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ij5  rulf!S,  tht?  ivord 
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>r»!ss>ir»-."  1,'ti.usstr  ucdt.-f 

r|M)n  (lioxid•^  {!ip»iiiu;s  ntov 
sti'd  e?iUifc  hydc'isfafii:  illy 
illy.  AUo.  th»- titlfM)l 

(fian<;»;d  friirii    Hvdni-ii.ir:. 
rfvssiir«!  Tf!s{H(t;  "  In 
(l)and  (i).  the  word 
lly"  is  not  j:h,i:i^;»:d  to 
(:;tnse  th»-s(:  ridt'>  i:ota:erii 
;  oi  cfimpoitftit-.  ("I?  po'if- 
,)ip»'liiif  rfsti(i'4 
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Analyses 

OT]nrl2H(iHu!ullKn 
Pilirif's  cnri  PriP  '^r1ii;>-^ 

do  is  a  -iigridit  in! 
on  und«;r  Kkim  utivtr  Ordcf 
ore.  it  was  nrvi.-.vfd  by  tht 
itjfnifnit  u-.'A  flndg  •?  In 
in.d  nilf?  is  sii;!;tlu;aiit 
irgidatory  policies  and 
FKlH)':i4;  Jf  bruary  2k.. 
if  invf)lv(!s  a  Mibslantiil 
dations  affecting  lert.tin 
n«;s. 

rators  and  Al'f  sn^^;^•st<  •! 
e  draft  "Eiiononiic 
Sl'A  prt^part;d  in  siip(ior? 
Also.  SOintr  ot  thfSt; 
nd  othitrs  ri;s[)ondird  t'> 
sts  in  tht;  Nl'RM  for 
)  aui  lis  in  assessing  tbi- 
final  ruU;.  how  KSl'A 
comments  is  dis/ >t.ssf-d 


IS! 


r  KjU* 


Sf 


;;i  :hi!  final  r*^^ii!ati!ry  evaluation,  a  '  op>v 
of  which  is  iv.  the  docket.  The  final 
n'i;"t.;tory  t'valu.i'ion  shows  ne.t  l>i!it>il»-. 
:<>sr;.l»in[;  intu;  rj'ff  fi-i,d  rule 

Ti'-'^iiiatt. iry  F/«-'\ i hility  Art 

'^isMl  tin  ?';*;  tacts  availiibUr  ,ih  mi-  rl; 
i  :ti.i.<p;i;'Ml  tnip  act  of  this  rnls'ui.ikuin 
•;  'iiiri.  { '.••trtUy  piifsuant  to  sit'.ttoti  *:!V 

t  iV'.-  Kc^iila;  iry  [■'lexihility  Act  '  "i 
•    S  t;.  hil/i;  rh,:t  the  ,i;;tif>;'.  wii!  no'  i 
i  ^ii;rafic<i(:f  "Cotioniii;  impact  on  i 
,M(istii;;tiaI  niintb'T  of  small  cnti';  ;■-. 
ffcansi'-  few,  ififv.  small  t:rttiti'>-. 
op/Titrvp'i>c!ii-.i  s  sutiject  to  [>:>r1  I'f. 

1  !'i»r!ii.   •■   I  ■  .:i4  acliic!  wili  r.ot  ti   •--• 
;.ubsfir:fi.j-,  :..'•.■  -riiects  on  states,  m-,; 
fhi,r  re.Utio:;,~!up  b*:tu'et!n  the  I'Vdn  i! 
Cal•-'^frttn<•^.t  •iid  'lie  states,  or  on  'h- 
di^tribrition  of  power  and 
respunNibiiities  rnong  the  var.'ou, 
hvt'ls  of  j>overnt;ient.  Therefore,  in 

,Hc,  .-.rdance  wi'h  li.C).  12(il2  (r.2  IK 
41f,si'>l.  [-•.SfA  has  determined  thai  rle  . 
fi.-i  il  ride  iloc's  not  have  sufficienf 
federih.sni  implications  to  warrant 
pn;[iaratioi!  of  a  federalism  As,-,»-ssn.;  r.' 

Niittotuil  Envirounu'tital  Palu  y  Aft 

KSi'A  h.'s  an.ilyzed  this  action  hir 
p'arjioses  of  the  National  {'aivironni>:(ifci'. 
[•olt!  y  Act  (4^  U.S  C.  4321  ff  st-q.)  and 
h.t-.  dtrferniated  that  this  action  would 
not  -.i^ndii  antty  afiV-ct  the  tpiality  of  the 
hntnan  environitient.  A"  f.'nvironnieut  >1 
Assessrite!!'  and  a  Finding  of  No 
S;L;nifirafi'  (•itpa;'  ar*-  in  the  dock-' 

List  wl  Subjects  in  4:1  CiPR  Part  l«lf. 

Acdtydr^ii;>  nmnoaia.  Oarbon  dioKii--. 
t'e'n.Ieuni   (tpi-lme  sfiferv.  I'epor'iiiu: 
>iid  rei.urdkecp.inL;  r'-fpiirements 

In  .   in:>iik'rition  of  the  h'regoint;, 
K:Sf'A  amends  part  I'J'i  of  title  49  of  'I  : 
("od-:  of  Kr^dera!  Kei;ulations  is  follows 

PART  «9S— (AMENDED] 

:    I  iie  .ituhortty  (.itation  for  p art  lo:'. 
I  un'sniies  to  re  id  as  ftjllows. 

AuShiirity:  4  I  Ap;!   'I'-i.C  •^(Mll.  f  f  .'•  /     ,.    : 

4  M :,  :■"  :  ;  •, 

Subpart  £— (Amended) 

2  !  he  title  of  -itiipart  K  is  revised  tc- 
reid  i^  follow-.:  "Subpart  V. — l'res-.iir»- 
Testrn^". 

't.  .S>;c?ion  ('»''■   I.'K)  is  revised  to  read 

as  follow^ 

§  195.300    Scope. 

I  'ns  sii'r.'p.irt  prescribes  minnimm 
n.-(jiiir(:nients  for  the  pressure  testin).;  oi 
steel  [lipeiines  However,  this  subpart 
does  not  apply  to  the  movement  of  pip'' 
onvierS)  Tlf;.424 

4.  Section  I-iS..it)2  is  revised  to  read 
i-i  follows- 


^  195.302    General  requirernents. 

'  d  Fxcept  ,"is  ottierwtse  provu'efl  !;i 
••f'ns  -,ei  E;tn  ind  iti  ?j  l').'i..ffl4(b).  im 
'iper  ifor  {.'i.ty  c'perate  a  p![)eliae  nides, 
•t  il  I-.  titren  pressi^re  tested  nnde'  this 
^'.i-prf  lA/Kti'int  leakage,  (n  ,id'ii!ion.  no 
■■"per  if>=r may  nit'irti  to  service  ;.i.  ■.e^iiienf 
•if  pipi'Itne 'fiat  lias  been  !epta<e.l. 
-'  \'-::i':".[,  •■■■'  ith.erwiM'f.h  in^ed  iii.'il  i' 

;.-.  i.»-'-!i  pr"v»(ire  ti-sted  un  !>:r  '*•■-. 

,::!i.trt  without  leakage.  • 

'U]  pKn-pt  for  pipehncM  liiverted 
.,.-..!er  ^  t''"i  '1,  the  foliownit;  pipeli:;"- 
.  Ik  if-;  i.{i*rr.t?ed  without  ptessnie 
•■>'in^  ,.tider  this  subpart:- 

■ !:  \i\t  h  i/ardons  liqin'd  pip'-imt 
:.'■>-■■  r  i\i(r,!>i;!  'uier-tting  ino-  •:'•■  i- 

'  -. — 

.:  .V.i  i:itr'r-.f.iie  pipeline  f:i!j  ,':-it-  s-ii 
'-■•■top- iajiii.iry  8,  IM71: 

■'  ;'  A;j  inierstiite  oflsli.ire  ^,i'hi..-;n^ 
;■.-;•      ^.v.^rrrjctfd  Iiefoiv  A!"t;U'.'   !,  i':~7, 

ir.'j  .'\n  in'i asf.tfe  pijiet;(i'' i  on  ^•'"•ti  fed 
h.Mre(5(tr>lHT2i,  t'lKfi 

!  I'l  Any  t:;;dion  riinxidf  pipcluie 
.   -:is.-r'icred  hel.  ire  Inly  12,  I'i'.n.d;.!  - 

il!  H.!.>  Its  maximnni  (iperatin^ 
p;<fs->nre  established  under 
\  IM-'i  4.inf,i)(l)-,  or 

[i-]  ;»  loi_:.ited -in  .?  rar  li  •!rt;a  a-i  (••!!' 
•  i!  <  prod'ii  tint!  field  dctt  i!'ii!ion 
^ys'etn 

'i  i  Fv  '■■pi-  Un  tirishoie  pipeiini  s  th  if 
n-insper'  MVI..  the  foltowine  ' 
t  i.c!i£»itat;i.e  deadlines  -if'ply  to  (Npehi.e- 
'ii-aier  para.^^caphs  (b]{l)  uidiMUK!)  ct 

:'ht^  S»:i  ttosi  'hat  Itave  not  b>'en  (ire^, :!!•»■ 

':-,U',i   ituh^r  this  subpart 

'  Ji  d'd.ire  [)eceniber  7,  l^')".,  (•■(  e.if  •■ 
!:pfli(te  >:,n.i\  opt^iator  shall  — 

t'i  Flan  itid  schedule  tf^stin^ 
1  '  i»;-di;i:;  to  this  [liira^rafth;  or 

<.:'.]  !v>'.ibi'>h  the  fiipeli.ie  s  i!!  ;v.i(!;.st(t 
op-'i'.i'ctifi  pressurf?  undei- 
■>'l  I'l  4tioial('i! 

'  21  For  pipelines  sclted'iitd  t.  ■: 
;:-*-ita'.>;'.  each  operitor  sli.dl- 


ii  (>■■•(. 


ill  ! 


r^-'CelTiiii-r  7,  I'i't,^.  ji'e--.ii(> 


i A)  I  .'  ;'.  pipeline  idearil'ed  by  n.:-!:;e 
■.Vc;b<-i,  or  otherwise  that  Kxistinii; 
(■..-■. .-fd-i  show  f:()ntains  mor"  than  'j<J 
p'-iven'  by  mileage  ot  electric  rescs'anc': 
tvl'i-'.!  oio-;  rnaniifactnred  befoie  197(1. 

<.V,\  .'X'  teast  5(1  percen!  id  'he  [tidi-ii^e 
of  lil  other  pipeliiKis,  and 

(!!;  iJcNire  December  7»  21)01,  presume 
fe-,'  rfv  ,'e;ft  li.'ider  of  the  pipeline 
cnile.-i;" 

"i    Se.  tlon  : -r.  KIJ  is  :nUh-(\  !o  rea.l   i-. 
t.lllii.V  > 

§  195  303     Test  pressure. 

( ft»  test  pressiinr  for  eaih  pressure 
f.-sr  i  ondacted  nnihtr  diis  subpart  inisst 
be  (!:  let  loted  'hronghoitt  the  part  f»f  the 
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system  bKing  testud  for  iit  Joast  4 
I ontinuous  hours  .it  a  pmssun;  oquaJ  to 
125  pnrr..;nt,  or  morn,  of  the  niaxinimn 
op'Tr.ling  prnssDri;  and,  in  thpcisi*  of  a 
pip«  line  that  is  not  visii.tily  in.sp«H;»tvJ 
for  l.'.ik.ij^t-  (h)n'ng  thr;  test,  for  .»l  Uast 
an  aliJiuonaJ  4  continuous  ho'irs  at  a 
pr(!.s.%iin>  ecji.'al  lo  110  penj«n»,  or  more 
of  the  maxini'.nn  oprrafing  pr<!s<.iiri» 

§195.304    [Amendecq 

<i.  In  ^  1<).'3.3()4,  in  paragrapl,  {.  ),  1},.. 
woi'l  "hyiirostat:;;"  is  removed  aiuJ  the 
W(iid  "ph^ssur.;"  is  a<id(;d  in  its  pi.i.i;, 
and  iu  tht;  introdii-:tory  Xv.\t  of 
|)aragraph  [h],  thu  wonf 
■■hy(irostalit,aily"  is  roiiiov.;.!  and  ih.- 
word  •  priissiiri.'"  isadiiod  oi  its  pl;)i  v 

7.  Tiio  infrodticlory  loxt  of 
<<  l?J5.:j()f>(i))  is  ri'visi^d  to  rr^ni  .is 
follow. 


§  195.306    Test  medium. 
•         *         *         .         . 

(h)  Exfcpt  for  offshore  pipcjiim-s  and 
pipelines  loh.MeMnd  under 
§  ia'5.;i02f( ).  lif.jid  p,.troI.M)ni  th.jf  (fn,;.s 
m>f  vaporize  rapidly  rnay  Ik;  iis.;d  as  the 
test  in<!dium  if— 


§195.303    [Amended] 

H.  In  i5  19.5.:j(m,  the  word 
■■hydiost;>ti?.;,Hy"  is  roinovo.l  and  the 
word  "prossiin)"  is  atUhni  in  its  p)ar;e. 

§195.310    [Amended] 

'«   In<)19.'i.:tl0fa),  »h»;word 
■fiydrostatif:"  is  mmovetl  and  Ihe  word 
■pn  ssure"  is  ad«M  in  its  pla«,e. 


10.  In  «5  l>ir,.4l)h,  in  par.igraph  (ai(;t), 
li.e  word  "liydrostatii  ally"  is  n'niov.;<} 
.•).!d  the  word  "pmssun?"  i«  added  in  its 
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pla(  e;  and  paragrjiph  (riMS)  is  nnisinJ  u, 

read  as  fol'ows: 

§  195.406    Maximum  operating  pressure 

(a)  •    •    • 

(.'))  For  pij)eluies  undi;r 
?(?» 1'J.5..302|h)(l)  and  (b)(2Ki)  that  have 
not  boon  pr»!sstire  festt?d  under  subp.-l 
K  of  this  part,  80  percent  of  the  ti'-t 
pn-shuro  or  highest  operating  p.'-iss:'::;  to 
whi(,h  the  pipeline  was  subjw.t.^d  for  -5 
or  more  <  oniiniious  honrs  lliat  (.an.  be 
denioi.slra:>;,i  by  recording  Jiar!.,  oi 
logs  made  at  Ihe  time  the  f».st  f>r 
oj)er,)!i()iis  wererondncled. 
•         •         .         , 

vr.-i.  ' 

.^Rj  .Sid  (;iiliciii-z, 

Aitfi^  AiifDinistrntor  HSPA 

ii-K  I)..,..  04  -irt.MOfi  Fll.vi  6-/u.)4    HA'tMu\ 
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dminunts  mist  be 
)re  Augll;^t  H.  m')4 
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(  .RMATSON  CONTACT: 
/.  C^ounsei  to  liie 
.  e  Olfice  for 
fiw.  S'iile24r)i),""r>'()' 

lis  Chii.-ch.  Virgii'.i  i 

(703)  305-<.)470. 
^FORMATION:  Section 

at  ion  Act  of  1990. 

i49(HU.S.C   1252b), 
substantive  ar.d 

s  of  motion  and  ap-peal 

ration  proceedings, 
rule,  a  party  may 
ion  to  reop(!n 

one  motion  f(> 
sion  of  an  Immigration 
of  Immigration 

),  or  a  Service  Officer. 


.A,  nif)tion  to  reopen  proceedings  nuist  bf 
filed  within  20  days  of  the  final 
..idnunisirat've  decision  or  within  20 
il.iys  of  the  ttffective  date  of  the  final 
rule,  wfiichever  is  later.  A  motion  to 
r>'cofisider  a  decision  must  al.so  be  fileit 
i.virhiii  2(i  days  of  the  decision  or  within 
20  days  of  the  effective  date  of  the  fiaa! 
rale,  whichever  is  later.  Under  the 
proposed  rule,  provisions  concernir.g 
rnotious  tt>  reopen  or  reconsider  havt; 
b'^'en  Ci.ndensed  into  one  section  oikU'! 
H  C:FK  i.i.  A  new  §  3.8  will  concern 

ftl!'^ 

The  Board  las  previou.sly  addresset! 
isstu's  relatia^i  to  the  effect  of  an  alien's 
loss  of  lawt  i  permanent  resident  status 
on  a  niotii.'O  m  reopen  proceedings  to 
apply  fi>r  or  to  further  pursue  an 
application  fur  relief  undtjr  section 
212ic)  of  the  Act.  See  e.g..  MuUerof 
C'ermt,  Interim  Decision  31B1  (BIA  1991] 
an<i  Mutter  of  Uik,  18  I&VDec:.  101  (BIA 
I9HI ),  uff'd  on  other  grounds,  Lok  v 
/.VS.  t)HI  F.2tl  107  (2d  Cir.  !9H2)  The.^- 
tiecasio.'is  have  recently  been  the  siibjecf 
of  litigatuin  and  conilicting  court 
rulings.  Subject  to  all  of  the  other 
retjuirements  pertaining  to  motions  t  > 
reopen,  the  proposed  rule  will  permit 
reopefung  of  proceedings  to  consider  or 
further  consider  an  application  for  relief 
umler  s^xtion  212(c)  of  the  Act  if  the 
alit'o  <h';noa.s;rates  that  he  or  she  was 
statutorily  eligible  for  such  relief  prior 
to  the  entry  of  the  administratively  final 
order  of  deportation  or  excliisioii. 

Tl'.en;  are  several  exceptions  to  thesv. 
gener  li  ruUts.  as  required  bv  .se<:tin.'i 
'242li(v  )(.<)  of  the  .\rA.  8  V.S.C. 
1252b(c)(;i)   An  ali;;n  who  is  ordered 
de[wiiled  ill  tilK<f!itiu  who  can 
tieii:onstratt>  that  his  or  her  failure  i< 
appear  was  due  to  exceptiunal 
t  irc.unsta;ic»\s  may  file  a  motion  to 
reopi-n  the  proceedings  within  180  d.iv- 
of  the  final  oriler.  An  alien  who  is 
ordered  dejx.rted  in  chscntia  withoi;' 
nnifiving  notice  of  the  proceedings,  t! 
notice  w.is  required,  or  who  was  in 
fedetal  or  state  custody  at  the  lime  ot 
the  proceedings  and  could  not  app  ri.', 
nny  file  a  motion  to  reopen  without 
regard  to  the  above  time  limitations.  Ti;'- 
filing  of  a  motion  to  reopen  proceedings 
or  a  m(!tion  to  reconsider  a  decision  will 
not  serve  to  stay  the  execution  of  any 
decision,  unless  the  motion  is  filed  by 
an  alien  who  was  ordered  deported  in 
absf^ntia.  pursuant  to  8  CFR  3.23(b)(5). 
As  in  the  past,  an  alien  who  files  an 
asylum  claim  that  arises  after  the 
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u'.'.fui'at'K  lit  dt^portatuin  pro<:eerUngs 
ag.iinst  tile  alit^n  where  the  claim  is 
bsv'vi  upon  an  alleged  cha:igt.>  in 
ctrcciastinces  in  the  country  oftlu- 
alien's  ti.ition.dity  may  move  to  niip:-;i 
f\iT-  poM.e.  (iings  at  any  time.- 

U'lten  a  party  appeals  a  decisii;ii,  fli-- 
j'.'jiicewf  .ippeal  must  meaningfully 
nU'.ntify  the  reasons  fortheappti.il  in 
order  to  avoid  summary  dismis.sal.  Tf:.- 
tofice  au;st  indicate  whether  the  party 
n.;!t  b-  fiUag  a  brief  and  whether  lh.> 
p.'.tty  ilesires  oral  argument  tietoo.'  'hf 
Board-  An  rjppellant  will  be  provitlrd  li' 
days  in  vvbiih  to  file  a  brief  uniess  tin- 
A'ff.  conc'Tned  is  detained,  in  uhis.h 
case  the.ipp'dlant  will  be  give:i  !  t  days 
t:>  i'.lr-  %  brii'f  The  Immigration  )iiii,;>Mir 
Service  Officer  may  specify  a  slinrter 
ti;tie  :!vwh:i:h  to  Tile  a  brief,  but  only  rb 
Hoard  niiiy  extend  the  time  for  tiling. 
a::tl  then  only  up  to  a  total  of  90  tiays 
fur  good  catis*;  shown.  An  ap[)e.it  in.iy 
lie  W!ttidr;iwn  tiy  (hither  partv.  In  thf 
'".en'  the  .dien  coiK.erned  leaves  the 
( 'niti-d  Stair's  afft^r  taking  an  appeal  liu' 
p;;'5r  ;u  a  ili-cision,  the  appeal  will  be 
de>!:4ied  withdrawn  An  aope.il  wiii  no' 
bj'  f7ei-i;:;tt"fi  when  an  order  of 
d>  portatioa  or  exclusion  has  Ixjei; 
»M:ter''d  .'Vi  ahupntin 

Tl.e  rule  more  clearly  outlir.-s  whin 
dw  avitice  of  appeal  .should  be  fih-d  wi!h 
'b.;«  immii^vation  and  Naturalization 
Sirvice  i;u!  when  the  notice  of  ap[)e.! 
•iboulu  be  fi!"<l  with  the  Office  f>f  the 
I:!it:i;gr.:*i'..'n  lud^e.  The  proposed  ruli- 
.il -so  replaces  the  reference  to 
di  ;coo;ji;'>'d  Form  1-290A  v. ill; 
r  tiVr'Ti'.e  to  ti'-^i  currently  used  i'lu.:', 
I,{i!!'*-2f>  fiu"  filing  a.:  appeal  from  .! 
dt  c .  v..iti -It  u'.  immv.'.ratio:!  jiult'i!  c!i:i! 
f  lir;;:  iJ)l.iv-JV  for  f:i;n-;  an  jp{>e,il  fi  >  •. 
.1  dei  !•,:  i.'i  of  .1  ihstrl  't  dir ;( for.  Tbe 
pr'  j'-.-sc  1  r.'i.ingiMvill  oilmiiiate  !h,; 
r<  i(  Tr..  ;:re:!i  ihat  ?hi^  notice  of  :i;.;ie.il  \>< 
i:;>-d."r.  .•.'•ipl^ta'.' .  fMrtJes  wdl  stdl  in- 
•    ;iit.-:e:i  to  file  ihe  original  notii..vi't 
.ij'p.'vil  -vi:;!  the  olfii  e  having 
.iiiniiCistr.iTive  coiitrtd  over  the  riM  nru  ^if 
proceeiiing  and  serve  a  copy  of  th-- 
o'iti'  •'.  of  .ippeal  on  tin-  opposing  p.nty 
'l  h"  proposed  rule  will  clarify  that  a 
notii  t!  of  (tppeal  will  not  bt;  c(iiisidi;ri;il 
filed  until  the  notice  is  actually  received 
1(1  the  oftire  having  administrative 
:  ontrol  over  the  record  of  procetnling 

'1  he  ride  clarifies  that  the  period  for 
fdiiig  a  Notice  of  Appeal  to  the  Board 
of  Immigration  Appeals  of  Decision  oi 
Iniiuigialion  Judge  (Form  EOIR-2fi)  is 
ext.;i(ied  from  10  to  13  days  where  the 
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decision  of  the  Immigration  Judg«  is 
served  by  mail.  The  proposed  change 
will  clearly  define  the  event  that 
commences  the  running  of  the  period 
for  filing  an  appeal  and  will  reiterate 
xvhirh  form  should  be  used  to  file  an 
appeal  and  \vhere  to  file  ihe  form.  These 
proposed  chai>ges  will  help  unify 
practice  and  procedure  throughout  the 
country  and  will  restrict  the  ability  of 
parties  to  reopen  or  continue 
proceedings  indefinitelv.  These  goals 
are  consistent  with  the  directives  of 
section  545  of  IMMACT  (8  l?  S  C 
1252b). 

This  rule  is  promulgaied  as  a 
proposed  regulation  to  allow  for 
comments  prior  to  implemenlalion. 

In  accordance  with  5  U.S.C.  hn5{!)). 
the  Attorney  General  certifies  that  tiiis 
rule  will  not  have  a  significant  adverse 
economic  impact  on  a  substantial 
number  of  small  entities.  This  rule  ums 
not  reviewed  by  the  Office  of 
Management  and  Budget  pursuant  t(j 
Executive  Order  No.  12866.  In  addition, 
this  rule  does  not  have  Federalism 
implications  warranting  the  prep..r„tion 
of  a  Federalism  Assessment  in 
accordance  with  Executive  Order  No 
12612. 
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2.  Section  1.1  is  amended  by  adding 
a  new  paragraph  (p)  to  read  as  follows: 


I.ist  of  Subjects 

B  CFR  Part  1 

Administrative  practice  and 
procedure,  Aliens. 

fi  CFR  Part  3 

Administrative  practice.and 
procedure,  Immigration,  Organization 
and  functions  (Government  agencies). 
e  CFR  Part  W3 

Administrative  practice  and 
procedure.  Authority  delegations 
(Government  agencies),  Freedom  of 
information,  Privacy,  Reporting  and 
recordkeeping  requirements,  Surelv 
bonds. 

6  CFR  Part  208 

Administrative  practice  and 
procedure.  Aliens,  Immigration. 
Reporting  and  recordkeeping 
requirements. 

•  8  CFR  Part  242 

Administrative  practice  and 
procedure.  Aliens. 

Accordingly,  title  8,  chapter  I  of  the 
Code  of  Federal  Regulations  is  proposed 
to  be  amended  as  follows: 

PART  1— DEFINITIONS 

1.  The  authority  citation  for  part  1 
continues  to  read  as  follows: 

Authority:  66  Stat.  173;  8  U.S.C.  1101    ■'8 
U.S.C.  509,  510;  5  U.S.C.  301. 


§1.1    Definitions. 

*         *         »         •         . 

(p)  The  term  lawfully  adtmtli^d  for 
permanent  residence  means  (he  status 
of  having  been  lawfully  accorded  the 
privilege  of  residing  permanenllv  in  the 
Inited  .States  as  an  immigranl  m 
accordance  with  the  immigr;,i,on  laws, 
such  status  not  having  changed.  .Such 
status  terminates  upon  entrv  of  a  fin.-l 
administrative  order  of  exf.h.sion  or 
deportation. 

PART  3— EXECUTIVE  OFFICE  FOR 
IMMIGRATION  REVIEW 

3.  The  authority  citation  for  p;-:rl  :i  is 
rtvvised  to  read  as  follows: 

Authority:  5  US  C.  .301:  8  V  S  C  no.1 
y^y2  note.  12.S2b.  1362:  28  t.-.S  C  .S09.  510 
1746:  Sec.  2.  Reorg.  Plan  .\o.  2  ol  iu',n    i 
C.FK.  194»-1953  Comp.,  p.  UH)J. 

4.  Section  3.1  is  amended  bv  revising 
parag.raphs  (b)(1),  (b)(2).  and  (i.)  to  read 
as  follows: 

§  3.1    General  Authorities. 


(b)  '   »   • 

(1)  Decisiohs  of  Immigration  judges  in 
exclusion  cases,  as  provided  in  part  236 
of  this  chapter,  except  that  no  appeal 
shall  lie  from  an  order  of  exclusion 
entered  in  absentia. 

(2)  Decisions  of  Immigration  Judges  in 
deportation  cases,  as  provided  in  part 
242  of  this  chapter,  except  that  no 
appeal  shall  lie  from  an  order  of 
deportation  entered  in  absentia,  nor 
shall  an  appeal  lie  from  an  order  of  an 
Immigration  Judge  under  §  244.1  of  this 
chapter  granting  voluntary  departure 
within  a  period  of  at  ieast'so  days,  if  the 
sole  ground  of  appeal  is  that  a  greater 
period  of  departure  time  should  have 
been  fixed. 

(c)  Jurisdiction  by  certification.  The 
Commissioner,  or  any  other  duly 
authorized  officer  of  the  Service',  any 
Immigration  Judge,  or  the  Board  may  in 
any  case  arising  under  paragraph  (b)  of 
this  section  require  certification  of  such 
case  to  the  Board.  The  Board  in  its 
discretion  may  review  any  such  case  by 
certification  without  regard  to  the 
provisions  of  «  3.7  of  this  chapter  if  it 
determines  th^  the  parties  have  already 
been  given  a  fair  opportunity  to  make 
representations  before  the  Board 
regarding  the  case,  including  the 
opportunity  to  request  oral  regiment  and 
to  submit  a  brief. 
•        *        *        •        » 

5.  Section  3.2  is  revised  to  read  as 
follows: 


§  3.2    Reopening  or  reconsideration. 

(a)  General.  The  Board  may  at  .uiy 
time  reopen  or  reconsider  on  its  own 
motion  any  case  in  which  it  has 
rendered  a  decision.  A  request  to  reo.,,,, 
or  reconsider  any  case  in  which  a 
decision  has  been  made  by  the  Board 
which  request  is  made  by  the 
Commissioner  or  any  other  duly 
authorized  officer  of  the  Service  or  by 
the  party  affected  by  the  decision,  miisl 
be  in  the  form  of  a  written  motion  to  Ih.- 
Board.  The  decision  to  grant  or  deny  .i 
motion  to  reopen  or  reconsider  is  within 
the  discretion  of  the  Board,  subject  i., 
the  restrictions  of  this  section.  The 
Board  has  discretion  to  deny  a  motion 
lo  reopen  even  if  the  party  moving  has 
made  out  a  prima  facie  case  for  relief. 

(b)  A/o//on  to  reconsider.  A  motion  in 
reconsider  a  decision  must  be  filed 
within  20  days  after  the  mailing  of  Ih- 
decision  or  the  stating  of  the  oral 
decision  for  which  reconsideration  is 
being  sought,  or  within  20  days  of  the 
effective  date  of  the  final  rule^ 
whichever  is  later.  When  service  of  tbi: 
decision  is  made  by  mail.  3  days  shall 
be  added  to  the  period  prescribed  f(jr 
filing  of  the  motion.  A  parly  may  file 
only  one  motion  to  reconsider  aiiy  given 
decision  and  may  not  seek 
reconsideration  of  a  decision  denying  ., 
previous  motion  to  reconsider.  A 
motion  to  reconsider  shall  state  the 
reasons  for  the  motion  and  shall  be 
supporied  by  pertinent  authority.  A 
motion  to  reconsider  a  decision 
rendered  by  an  Immigration  Judge  ,)r 
Service  Officer  that  is  pending  when  an 
appeal  is  filed  with  the  Board,  or  that  is 
filed  subsequent  to  the  filing  with  the 
Board  of  an  appeal  from  the  decision 
sought  to  be  reconsidered,  shall  be 
deemed  a  motion  to  remand  the 
decision  for  further  proceedings  before 
the  Immigration  Judge  or  the  Sen.  ice 
Officer  ft-om  whose  decision  the  appeal 
was  taken.  Such  motion,  which  shall  be 
consolidated  with  and  considered  by 
the  Board  in  connection  with  any 
appeal  to  the  Board,  is  subject  lo  the 
time  and  numerical  limitations  of  this 
paragraph. 

(c)  Motion  to  reopen.  (1)  A  motion  to 
reopen  proceedings  shall  state  the  new 
facts  that  will  be  proven  at  a  hearing  to 
be  held  if  the  motion  is  granted,  and 
shall  be  supporied  by  affidavits  or  other 
evidentiary  material.  A  motion  to 
reopen  proceedings  for  the  purpose  of 
submitting  an  application  for  i<?lief  must 
be  accompanied  by  the  appropriate 
application  for  relief  and  all  supporting 
documentation.  A  motion  to  reopen 
proceedings  shall  not  be  granted  unless 
It  appears  to  the  Board  that  evidence 
sought  to  be  offered  is  material  and  was 
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deportation  or  exclusion  proceedings 
subsequent  to  his  or  her  departure  from 
the  United  States.  Any  departure  from 
the  United  States,  including  the 
deportation  of  a  person  who  is  the 
subject  of  deportation  or  exclusion 
proceedings,  occurring  after  the  filing  of 
a  motion  to  reopen  or  a  motion  to 
reconsider,  shall  constitute  a 
withdrawal  of  such  motion. 

(e)  Indicia!  proceedings.  Motions  to 
reopen  or  reconsider  shall  state  whether 
the  validity  of  the  deportation  order  has 
been  or  is  the  subject  of  any  judicial 
proceeding  and.  if  so.  the  nature  and 
date  thereof,  the  court  in  which  such 
proceeding  took  place  or  is  pending, 
and  its  result  or  status.  In  any  case  in 
which  a  deportation  order  is  in  effect, 
any  motion  to  reopen  or  reconsider  such 
order  shall  include  a  statement  by  or  on 
behalf  of  the  moving  party  declaring- 
whether  the  ^'  ibject  of  the  deportation 
order  is  also  the  subject  of  any  pending 
criminal  proceeding  under  section 
242(e)  of  the  Act,  and,  if  so,  the  current 
status  of  that  proceeding.  If  a  motion  to 
reopen  or  reconsider  seeks  discretionary 
relief,  the  motion  shall  include  a 
statement  by  or  on  behalf  of  the  moving 
party  declaring  whether  the  alien  for 
whose  relief  the  motion  is  being  filed  is 
subject  to  any  pending  criminal 
prosecution  and,  if  so,  the  nature  and 
current  status  of  that  prosecution. 

(0  Stay  of  deportation.  Except  where 
a  motion  is  filed  pursuant  to  the 
provisions  of  §  3.23(b)(5)  of  this  part,  the 
filing  of  a  motion  to  reopen  or  a  motion 
to  reconsider  shall  not  stay  the 
execution  of  any  decision  made  in  the 
case.  Execution  of  such  decision  shall 
proceed  unless  a  stay  of  execution  is 
specifically  granted  by  the  Board,  the 
Immigration  judge,  or  an  authorized 
officer  of  the  Service. 

(g)  Distribution  of  motion  papers.  A 
motion  to  reopen  to  a  motion  to 
reconsider  a  decision  of  the  Board 
pertaining  to  proceedings  before  an 
Immigration  |udge  shall  be  filed  with 
the  Office  of  the  Immigration  Judge 
having  administrative  control  over  the 
record  of  proceeding.  A  motion  to 
reopen  or  a  motion  to  reconsider  a 
decision  of  the  Board  pertaining  to  a 
matter  initially  adjudicated  by  an  officer 
of  the  Service  shall  be  filed  with  the 
officer  of  the  Service  having 
administrative  control  over  the  record  of 
proceeding;  provided,  however,  that 
when  a  motion  to  reopen  or  a  motion  to 
reconsider  is  made  by  the  Commissioner 
or  any  other  duly  authorized  officer  of 
the  Service  in  proceedings  in  which  the 
Service  has  administrative  control  over 
the  record  of  proceedings,  the  record  of 
proceedings  in  the  case  and  the  motion 
shall  be  filed  directlv  with  the  Board.  In 


all  cases,  the  motion  shall  include  proof 
of  service  on  the  opposing  party  and  all 
attachments.  The  moving  party  may 
only  file  a  brief  if  it  is  included  with  the 
motion.  The  opposing  party  shall  have 
ten  days  from  the  date  of  service  of  the 
motion  to  submit  a  brief  in  opposition 
to  the  motion,  which  shall  be  filed  with 
the  Office  where  the  motion  was  filed, 
along  with  proof  of  service  of  a  copy  of 
the  brief  on  the  opposing  party  The 
Board,  in  its  discretion,  may  extend  the 
time  within  which  such  brief  is  to  be 
submitted.  A  motion  shall  be  deemed 
unopposed  unless  a  timely  response  is 
made. 

(h)  Oral  argument.  A  request  for  oral 
argument,  if  desired,  shall  be 
incorporated  in  the  motion  to  reopen  or 
reconsider.  The  Board  in  its  discretion 
may  grant  or  deny  requests  for  oral 
argument. 

(i)  Ruling  on  motion.  Rulings  upon 
motions  to  reopen  or  motions  to 
reconsider  shall  be  by  wTitten  order.  If 
the  order  directs  a  reopening  and  further 
proceedings  are  necessary,  the  record 
shall  be  returned  to  the  Office  of  the 
Immigration  Judge  or  the  officer  of  the 
Service  having  administrative  control 
over  the  place  where  the  reopened 
proceedings  are  to  be  conducted.  If  the 
motion  to  reconsider  is  granted,  the 
decision  upon  such  reconsideration 
shall  affirm,  modify,  or  reverse  the 
original  decision  made  in  the  case. 

6.  Section  3.3  is  revised  to  read  as 
follows: 

§  3.3    Notice  of  appeal. 

(a)  A  party  affected  by  a  decision  who 
is  entitled  under  this  chapter  to"  appeal 
to  the  Board  shall  be  given  notice  of  his 
or  her  right  to  appeal.  An  appeal  of  a 
decision  of  an  Immigration  Judge  shall 
be  taken  by  filing  a  Notice  of  Appeal  to 
the  Board  of  Immigration  Appeals  of 
Decision  of  Immigration  Judge  (Form 
EOIR-26)  with  the  Office  of  the 
Immigration  Judge  having 
administrative  control  over  the  record  of 
proceeding,  within  the  time  specified  in 
the  governing  sections  of  this  chapter. 
An  appeal  of  a  decision  of  a  Service 
Officer  shall  be  taken  by  filing  a  Notice 
of  Appeal  to  the  Board  of  Immigration 
Appeals  of  Decision  of  District  Director 
(Form  EOIR-29)  with  the  office  of  the 
Service  having  administrative  control 
over  the  record  of  proceeding,  within 
the  time  specified  in  the  governing 
sections  of  this  chapter.  A  notice  of 
appeal  of  a  decision  of  an  Immigration 
Judge  is  not  considered  to  be  filed  until 
the  Form  EOIR-26  is  actually  received 
in  the  appropriate  Office  of  the 
Immigration  Judge  and  the  fee 
provisionsof  §3.8of  this  part  are 
satisfied.  A  notice  of  appeal  of  a 
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decision  of  a  district  director  is  not 
considered  to  be  filed  until  the  Form 
EOlR-29  is  actually  received  in  the 
appropriate  office  of  the  Service  and  the 
fee  provisions  of  §  3.8  of  this  part  are 
satisfied.  The  certification  of  a  case  as 
provided  in  this  part  sha!)  not  relievo 
the  party  affected  from  compliance  with 
the  provisions  of  this  section  in  the 
event  that  he  or  she  is  entitled,  and 
desires,  to  appeal  from  an  initial 
decision,  nor  shall  it  serve  to  exlrnd  the 
time  speci.'"ied  in  the  applicable  parts  of 
this  chapter  for  the  taking  of  an  appeal. 
Departure  from  the  United  Slates  of  a 
person  in  deportation  proceedings  prior 
to  the  taking  of  an  appeal  from  a 
decision  in  his  or  her  case  shall 
constitute  a  waiver  of  his  or  her  right  to 
appeal. 

(b)  ItPins  to  be  indudpd  in  the  Xotice 
of  Appeal.  The  party  taking  the  appeal 
must  meaningfully  identify  the  reasons 
for  the  appeal  in  the  notice  of  appeal  in 
order  to  avoid  summarv  dismissal 
pursuant  to  §  3.1(d)(l-ii)(i)  of  this  part. 
The  statement  on  the  notice  of  appeal 
must- specifically  identify  the  findings  of 
fact,  the  conclusions  of  law,  or  both, 
that  are  being  challenged.  If  a  question 
(jf  law  is  presented,  supporting 
authority  must  be  cited.  If  the  dispute  is 
over  the  findings  of  fact,  the  specific 
facts  contested  must  be  identified. 
Where  the  appeal  concerns 
discretionary  relief,  the  appellant  must 
state  whether  the  alleged  error  relates  to 
statutory  grounds  of  eligibilitv  or  to  the 
exercise  of  discretion  and  must  identify 
the  specific  factual  and  legal  finding  or 
findings  that  are  being  challenged.  In 
addition,  the  statement  of  the  reasons 
for  appeal  must  be  set  forth  with 
sufficient  clarity  and  specificitv  that  thf 
Board  may  address  the  appeal  without 
first  reviewing  the  record  and 
constructing  the  arguments.  The 
appellant  must  also  indicate  in  Iht; 
notice  of  appeal  whether  he  or  she 
desires  oral  argument  before  the  Board 
and  whether  he  or  she  will  be  filing  a 
separate  written  brief  or  slatenien!  in 
supnort  of  the  appeal. 

(c)  Briefs.  Briefs  in  support  of  or  in 
opposition  to  an  appeal  shall  be  filed 
with  the  Office  of  the  Immigration  iudge 
or.  where  the  appeal  is  from  a  decision^ 
of  a  Service  Officer,  with  the  officer  of 
the  Service  hiiving  administrative 
(  ontrol  over  the  case.  If  the  alien 
concerned  is  not  detained,  the  appellant 
shall  be  provided  30  days  in  whi(  h  to 
file  a  brief  unless  a  shorter  period  is 
specified  by  the  l.mmigration  Judge  or  bv 
the  .Service  Officer  from  whose  det  i.sion 
the  appeal  is  taken.  Jf  the  alien 
f-oncerned  is  detained,  the  appi^llani 
^hall  be  provided  1-i  darys  in  which  ici 
iiie  a  bri«'f.  unJevs  «  shorter  period  is 


specified  by  the  Immigration  Judge  or  by 
the  Service  Officer  from  whose  decision 
the  appeal  is  taken.  The  appellee  shall 
have  the  same  period  of  lime  in  which 
to  file  a  reply  brief  that  was  initially 
granted  to  the  appellant  to  file  his  or  her 
brief  The  time  to  file  a  reply  brief 
commences  from  the  date  upon  which 
the  appellant's  brief  was  due,  as 
originally  .set  or  extended  by  the  Board. 
or  the  date  upon  which  such  brief  was 
filed,  whichever  is  earlier.  The  Board, 
upon  motion,  may  extend  the  period  for 
filing  a  brief  or  a  reply  brief  for  up  to 
90  days  for  good  cause  shown  and  niav 
authorize  the  filing  of  briefs  directly 
with  it.  If  in  its  discretion,  the  Board 
determines  that  the  interests  of  justice 
would  be  served  therebv,  it  may 
consider  a  brief  filed  out  of  time  in  its 
adjudication  of  an  appeal.  All  briefs  and 
motions  regarding  the  filing  of  briefs 
shall  include  proof  of  service  of  the  brief 
or  motion  on  the  opposing  party. 

7.  Section  3.4  is  revised  lo  read  as 
follows: 


briefs.  After  an  appeal  to  the  Board  has 
been  filed,  a  district  director  or  regional 
•service  center  director  need  not  forwarti 
such  Appeal  to  the  Board,  but  may 
reopen  and  reconsider  any  decision 
made  by  the  director,  if  the  director  s 
new  decision  will  grant  the  benefit  thai 
has  been  requested  in  the  appeal, 
provided  that  the  director  s  new 
decision  must  be  served  on  the 
appealing  party  within  45  days  of 
receipt  of  any  briefs  or  upon  expiration 
of  the  time  allowed  for  the  submission 
of  any  briefs.  If  the  director's  new 
decision  is  not  served  within  these  nine 
limits  or  the  appealing  party  does  not 
agree  that  the  new  decision'disposes  ol 
the  matter,  the  record  of  proceeding 
shall  be  immediately  forwarded  to  the 
Board. 

9.  .Section  3.6  is  revised  to  read  as 
follows: 


§  3.4    Withdrawal  of  appeal. 

In  any  case  in  which  an  ;,ppeal  has 
been  taken,  the  party  taking  the  appeal 
may  file  a  written  withdrawal  thereof 
with  the  office  at  which  the  notice  of 
appeal  was  filed.  If  the  record  in  the 
c;ase  has  not  been  forwarded  to  the 
Board  on  appeal  in  accordant  e  with 
§3. .5  of  this  part,  the  decision  made  in 
the  case  shall  be  final  lo  the  same  extent 
as  if  no  appeal  had  been  taken.  If  the 
record  has  been  forwarded  on  appeal, 
the  withdrawal  of  the  appeal  shall  be 
forwarded  to  the  Board  and.  if  no 
decision  in  the  case  has  been  ma<le  on 
the  appeal,  the  record  shall  be  returned 
and  the  initial  decision  shall  be  final  to 
the  same  extent  as  if  no  appeal  had  been 
taken.  If  a  decision  on  Ihe  appeal  shall 
have  been  made  by  the  Board  m  the 
case,  further  action  shall  be  laken  in 
accordance  therewith.  Utiparture  from 
the  United  Slates  of  a  person  who  is  the 
subject  of  deportation  proteedings 
subsequent  lo  the  taking  of  an  appeal 
but  prior  to  a  decision  thereon  shall 
<  oiislitute  a  withdrawal  of  the  appeal 
anil  the  initial  decision  in  Ihe  case  shall 
b(!  final  to  the  same  extent  as  though  no 
appeal  had  been  taken, 

8.  .Set  tion  3. ,5  is  re\  ised  lo  re.td  ,.s 
follows: 


§  3.5    Forwarding  of  record  on  appeal. 

If  an  appeal  is  taken  from  a  det  isio.i. 
as  provided  in  this  chapter,  ihe  entire 
n-((jrd  of  proceeding  shall  bo  furwar.ied 
to  the  Board  by  the  office  having 
aiiiiiinistrative  jurisdit  tion  over  the  .  „se 
upon  timely  receipt  of  the  briefs  of  th.' 
parties,  or  upon  expiration  of  ihe  lime 
allowed  lor  Ihe  Miliiiiissiiiii  oi  m,i  h 


§  3.6    Stay  of  execution  of  decision. 

(a)  Except  as  provided  under 
§  242.2(d)  of  this  chapter  and  par...gr,.|)h 
(b)  of  this  section,  the  decision  in  any 
proceeding  under  this  chapter  from  " 
which  an  appeal  to  the  Board  may  Im? 
taken  shall  not  be  executed  during  the 
time  allowed  for  the  filing  of  an  appeal 
unless  a  waiver  of  the  right  to  appeal  is 
filed,  nor  shall  such  decision  be 
executed  while  an  appeal  is  pending  or 
while  a  case  is  before  the  Board  by  way 
of  certification. 

(b)  The  provisions  of  paragraph  la)  of 
this  section  shall  not  apply  to  an  order 
of  an  Immigration  Judge  under  <?  3.23  or 
<^  242.22  of  this  chapter  denying  a 
motion  to  reopen  or  reconsider  or  to 
stay  deportation,  except  where  such 
order  expressly  grants  a  stay  or  where 
the  motion  was  filed  pursuant  lo  the 
provisions  of  (,  3.23(b)(5).  The  Board 
may.  in  its  discretion,  stay  deportation 
while  an  appeal  is  pending  from  anv 
such  order  if  ntj  stay  has  been  pranli-.i 
by  Ihe  Immigration  Judge  or  a  Se.'vti  e 
offii:(;r. 

10.  .Section  3.7  is  re\ise«!  to  ;. .  •(  ,,s 
follows: 

§3.7    Notice  of  certification. 

Whenever,  ii> accordance  wiih  die 
provisions  of  (;}  3. 1(c)  of  this  part,  a  i  ..-r 
is  required  to  be  certified  lo  the  Board, 
the  alien  or  othiT  party  afferted  sh.dl  \><- 
given  notice  of  certification.  An 
Immigration  Judge  or  Service  Offj.  er 
may  certify  a  case  only  aftr;  an  initi.d 
decisiim  has  been  made  and  before  an 
appeal  has  been  taken  If  it  is  known  at 
the  tiiiK!  the  initial  decision  is  reiider.-d 
that  the  case  will  be  c(?rtified.  ihr  noli  e 
of  certification  sliall  be  included  in  -u,  U 
decision  and  no  further  notice  ol 
certification  shall  be  required  If  it  i<  i,   ! 
known  until  after  the  imti,,)  tUi  iv.,,i-,  ,• 
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§3.8    Fees. 
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establish  his  or  her  inability  to  pav  the 
required  fee,  and  shall  request 
permission  to  prosecute  the  appeal  or 
motion  without  payment  of  such  fee. 
When  such  a  document  is  filed  with  the 
officer  of  the  Service  or  the  immigration 
judge  from  whose  deci-i;On  the  appeal  is 
taken  or  with  respect  to  whose  decisicn 
the  motion  is  addressed,  such  Service 
Officer  or  Immigration  (udge  .shall,  if  he 
or  she  believes  that  the  appe?!  or  motion 
is  not  taken  o.-  made  in  good  faith, 
certify  in  writing  his  or  her  reasons  for 
such  belief  for  consideration  by  the 
Board.  The  Board  rr.ay.  in  itstiiscretion. 
authorize  the  prosecution  of  any  appeal 
or  ni(>t:tin  v-.    '.:oul  paytnt  r.t  of  the 
required  fee. 

12.  Section  3  2  » is  amended  by 
revising  paragr^pi;  'b}  to  ri»ad  a"^  follows: 

§3.23     Motions. 

(b;  hfcprnin^'RecorsxL'rcition.  (1) 
The  Immig'-ation  Jutlge  may  upon  his  or 
her  own  motion,  or  upcn  motion  of  the 
trail  attoriujy  or  the  ahen,  reopen  or 
reconsider  any  case  in  w  hich  he  or  she 
has  made  a  derision.,  un.less  jurisdiction 
in  the  case  is  v  ested  in  the  Board  of 
Immigration  .appeals  ur.der  pjiil  3  el 
this  chapter.  T*wJotions  to  reopen  or 
reconsider  a  decision  of  the  lmmigratio!i 
JudLie  must  be  filed  with  the  Office  cf 
the  Immigration  Judge  i^jving 
administrative  c  ontro!  over  the  recor«i  of 
proceeding.  Such  motio-.s  shall  cr.m()lv 
with  applicable  provisions  of  rt  C.l'R 
208.4.  208. IV).  and  242.22.  The 
Imniig.'"ation  fudge  mav  set  and  extfiul . 
time  limits  for  rf  plie.-.  to  motions  to 
reopen  or  reconsider.  A  motion  shall  be 
deeme<l  unopposed  unless  tin^ely 
response  is  n-adc  .A  ir.ij;i.'''n  to 
ret:up.si<ier  shall  s'ate  the  reasons  ii>r  the 
nn'tio!!  and  .sh  il!  he  siippi  ried  b\ 
pertinrnt  authority  Anv  motion  lo 
reopen  for  the  purpose  cf  acting  on  an 
appii;  ation  for  relief  must  be 
accompanied  t)y  the  appropriate 
appiit;ation  for  relief  an;!  alisupportii'.i: 
documents.  A  motion  to  reopen. will  not 
be  granted  unless  the  Immigration  ludge 
is  satisfied  that  evidenc."  sought  to  be 
offered  is  material  and  was  not  available 
and  could  not  have  been  discovered  or 
presented  at  the  hearing;  nor  will  ar.v 
motion  to  reopen  for  the  purpose  of 
providing  the  alien  an  opportunity  tn 
apply  for  any  form  of  discr--tionary 
relief  be  granted  if  the  alien's  rights  to 
make  such  application  wee  hdly 
e.xplained  to  him  or  her  by  the 
Immigration  fudge  and  he  or  she  was 
afforded  an  opportunity  to  do  so  at  the 
hearing,  unless  circuni.stances  have 
ari.sen  thereafter  on  the  basis  of  which 
the  request  is  being  made.  Subject  to  the 
other  requirenit^otsand  restrictions  of 


this  section,  a  motion  to  reopen 
proceedings  for  consideration  or  further 
consideration  of  an  application  for  relief 
under  section  212(c)  of  the  Act  may  be 
granted  if  the  alien  demonstrates  that  he 
or  she  was  statutorily  el.gib'e  for  such 
relief  prior  to  the  entry  of  the 
administrativelv  final  order  of 
deportation. 

(2)  A  motion  to  rt;considernuist  be 
filed  within  20  da\s  af^er  the  date  on 
which  the  decision  kir  which 
reconsideration  is  being  souglu  was 
rendered,  or  within  20  days  of  t!-- 
effective  dMe  nf  the  final  rule, 
whichever  is  later.  A  party  ma-.  t;io  only 
one  motion  to  reconsider  any  g'.^tn 
decision  and  may  not  seek 
reconsideration  of  a  decision  dt-nying  a 
previous  motion  to  reconsii!i>r. 

[3]  E.xcent  as  provided  in  paio.;raph 
(b)(4),  a  party  may  file  only  one  n'.ojio;; 
to  reopen  pr.iceedings  and  that  nv.tuon 
must  be  filed  not  later  tha.i  20  days  after 
the  date  on  which  the  final 
administrative  decision  ivas  ri-ndered  in 
the  proceeding  sought  to  be  reopened, 
or  within  20  (lays  of  the  effective  date 
.of  the  final  rule,  whichever  is  later. 

(4)  The  time  and  numerical 
Jimita'ions  s.'t  forth  in  pa:i;graph  (b)(;'.j 
sl-.r.l!  not  apply  to  a  motion  to  reop«  ;•. 
filed  pursuant  to  tlie  ptovisions  of 
paragraph  (bi(.3),  or  to  a  motion  to 
reopen  proceedings  to  apply  or  reapjily 
for  asylum  or  f;)rwithhokiing  ol 
deportation  bas<'d  on  changed 
Circumstances,  which  arise  subsequent 
to  tlie  conunen.'rcme.'.t  of  proceedings,  m 
the  country  of  naliof.ality  or  in  th»' 
country  to  w  hich  deport.^ition  has  been 
orderi'd.  :>t  to  a  motion  to  reopen  ,?g:eed 
upon  by  ali  parties  and  jointly  fiievi. 

(jj  A  molio:;  to  reopen  deport  ■.■icn 
proceed. r.gs  to  rest  and  a:;  ordf^r  oi 
deportation  entered  in  ab>f:i:ia  iv.u^l  Iv 
filed: 

(i)  VV:;hin  li'.O  tia\s  after  the  date  of 
the  order  of  deportation.  The  .motion 
m.;st  demonstrate  that  the  faihire  tn 
appear  was  bi'cause  of  exceptional 
circun'.>tances  beyoiid  the  c(;ntrol  of  the 
alien  (such  as  serious  illness  oi  the  alien 
or  death  of  an  immediate  relative  of  the 
alien,  but  not  including  It  ;.s  compelling 
circumstances);  or 

(ii)  .At  anv  time  if  the  alien 
demonstrates  that  the  alien  did  not 
receive  notice  in  accordance  with 
subsection  242B(a)(2)  of  the  Act,  K 
IJ.S.C:.  1252b(a](2).  and  notice  was 
required  pursuant  to  such  .-;ubsix;tion;  or 
the  alien  demonstrates  that  the  alien 
was  in  Federal  or  State  custody  and  did 
not  appear  through  no  fault  of  the  alien. 

(r>)  When  requested  in  conjunction 
with  a  motion  to  reopen  or  a  motion  to 
reconsider,  the  Immigration  Judge  may 
stav  the  execution  of  a  final  or<ler  of 
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dbportation  or  cxclusiun.  The  filing  of  a 
motion  to  reopen  pursuant  to  thw 
provisions  of  paragraph  (b)(5)  shall  slay 
the  dnporfation  of  thu  alien  pending 
decision  on  the  motion  and  the 
adjudication  of  any  pro|ii»rlv  fili-d 
administrativR  appeal., 

13.  Section  3.38  is  anieiidtul  hy 
revising  paragraph  (!.)  to  n'i»d  as  follows: 

§3.38    Appeals. 

"         •         «         •         « 

|h)  The  Notice  of  Appeals  to  the  Boanl 
of  Immigration  Appi-als  ofDetjsion  of 
Immigration  Judge  (Form  Ef)lR-2{i) 
shall  he  filed  with  the  Office  of  the 
lmm!gr<:;;on  Judge  having 
admini.strative  control  over  lh<>  ii;f:Mr(i  ,,f 
pro(»^eding  wiihin  10  calendar  <).jys 
after  the  Immigration  Judge  has 
rendered  an  oral  decision  on  the  nrcord 
or  within  10  calendar  days  after  a 
written  decision  has  heen  ser\(?d  i;i 
person  to  the  p;ir1Jes.  Wliere  the 
decision  of  thfj  Immigration  iiidge  is 
served  by  mail,  the  Noti(  e  of  Appeal  to 
the  Board  of  lininigr;  tion  Appeals  of 
I)ecisio!i  of  Iinmigratitm  Judge  (Form 
i;01K-2(;)  shall  be  filed  with  thr  OfTice 
ot  tlu>  Immigration  Judge  having 
administrative  control  over  the  nuionl  of 
proceeding  within  13  calend;;r  days 
after  thtr  date  the  decisitm  is  mailed.  !t 
the  final  date  for  filing  falls  on  a 
Saturday.  Sunday,  or  legal  holid.iy.  this 
appeal  time  shall  be  e>;tendcd  to  the 
next  business  day.  A  noli<e  of  appeals 
liiay  not  l;e  filed  by  anv  partv  who  has 
u.'.ived  appeal. 
»•         <  •  «  « 

PART  lOa-POVVEPS  AND  DUTIES  OF 
SERVICE  OFFICERS;  AVAILABILITY 
OF  SERVICE  RECCPiDS 

14.  The  authority  citation  fi.rp;irl  l():i 
( (.nliiiiies  to  road  as  follows; 

Authority:  .5  I'.S  C.  .-irjv.  .'i.->2(..):  a  I  .SC 
noi.  no.-j,  "i2(>l.  12.S2  jM-!(^  12.')2b,  }M\4 
1.1.^{.;  31  IJ.S.C;.  't7l)l:  E.O.  }2.:iT)ly.  47  KK 
I4;!74.  1.5.5r,7.   J  Cl-R  1"HV  Ct.r-.:)  .  ^.^.  Kit,    :f 
OK  p.-irJ  2 

§103.5    [Amended) 

15.  Section  103.5  paragraph  (ajdjCj  is 
amended  by  n'vi.sing  the  phr.ise  "part 
242  ■  to  read  "parts  3  and  242" 

PART  20a— PROCEDURES  FOR 
ASYLUM  AND  WITHHOLDING  OF 
DEPORTATION 

16.  The  authority  citation  lor  pari  2UH 
is  revised  to  read  as  follows: 

Authority:  8  U.SC.  1103,  n.-iH;  lL2fl.  I'i.W, 
1252  note,  1252b,  125.1,  anrf  12H3. 

t7.  Section.  208. 19  paragraph  lii)  i« 
revised  to  read  as  follows: 


§  208.19    Motion  to  reopen  or  reconslcter. 

(a)  A  proceeding  in  wJxich  asylum  or 
withholding  of  deportation  was  denied 
may  bo  reopHn»;d  or  a  decision  from 
such  a  proceeding  rfjconsidened  for 
proper  cause  upcm  motion  pursuant  to 
the  requirements  of  8  CFR  3.2.  3.23, 
103.5,  and  242.22  where  applicable'. 


PART  242— PROCEEDINGS  TO 
DETERMINE  DEPORTABILITY  OF 
ALIENS  IN  THE  UNITED  STATES: 
APPREHENSION,  CUSTODY, 
HEARING,  AND  APPEAL 

18.  The  authority  citatio),  Icr  pa.-t  242 
is  revised  to  nvid  as  follows: 

Authority:  H  I'.S.C.  1103,  n«2.  ll.-Jha, 
1251,  ]:'.'-,2.  1252  ili.iK.  12.521),  12.34,  l.lfi2,  U 
f  ;FK  part  2. 

19.  Sc'ctio.'i  242.21  n;ua>jniph  (.i)  i.s 
revi.s<;d  to  reatl  as  follows: 

§242.21     Appeals. 

(a)  Pursuant  to  part  3  of  this  cbapt.-r. 
an  app»-al  shall  lie  from  a  de«;ision  of  an 
Immigration  |udge  to  the  Board  of 
Inunigr.ition  Apjjeals,  except  that  no 
appeal  shall  lie  from  an  onlerof 
deportation  or  exclusion  enti-nul  in 
absentia.  The  procedures  mgarriing  ihe 
filing  of  a  Notice  of  App»'al  (Form 
1-()IR-2U),  fees,  and  briefs  are  set  forth 
in  S;<^3.3.  3,31,  and  3.38  of  this  chapter. 
An  appi;al  may  i)e  sunnriarily  di.snussed 
if  it  (cmies  within  the  provisions  of 
*»  3. 1  (!i)(  1-a)  of  this  chapter: 
•         *         «         ♦         « 

20.  .S(;«  lion  242.22  is  amenii'-d  by 
revising  the  fn-st  sent<!n«-e  and  by  adding 
a  senti'n(»;  ,af  the  end.  to  nvid  .is  follows 

§  242.22    Reoper>ing  or  recortsideratiOrr 

Motions  to  reopiji  nr  n  consid.  r  ar-' 
subject  to  the  requiri'.-.ients  and 
limitations  set.  forth  in  t;  3.23  of  this 
<h.u)lis'.  *    '    '  The  filing  of  a  motion  to 
reopi;n  pursuaut  to  the  provisions  of 
t;  3.2  Ub)(5)  of  t!:is  c  hapter  shall  stay  the 
•ieporlation  o(  the  alien  pending  the 
<lisposition  of  the  motion  and  the 
adjudication  of  any  properly  fili-«l 
administrative  appeal. 

I).iti!(i:  M:iy  2.'i.  1M04. 
JancI  Reno, 
Attonwy  tHtmtrttl. 
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Airwortfiiness  Directives;  McDonnell 
Douglas  Model  DC-10-10,  -15,  -30, 
and  -40  Series  Airplanes,  KC-IOA 
(Military)  Airplanes,  and  Model  MD-1 1 
Series  Airplanes 

agency:  I  .deral  Aviation 

Administration,  DOT. 

ACTION:  Nolioo  of  proposed  rulitniaking 


(M'KVl). 


.\ 


SUMIMARV:  This  document  proposes  the 
adoption  of  a  new  airworthiness  , 

din'ctjve  (AD)  that  is  applicable  to 
certain  M(  Donnel!  Douglas  Model  LH  , 
in  and  MD-1 1  series  airplanes.  This 
proposal  would  nnpure  the  installation 
of  retainers  and  supports  at  the  lateral 
« ontrol  mi.\(>r  bracket  on  thecentiTof 
the  wing  rear  spar  of  the  airi'Iime.  Thi.s 
proposal  is  prompted  by  an  analysis 
i:ondu«  ted  bv  the  manufacturer,  which 
n'veahd  that  failure  of  a  lateral  <  .d.trol 
mixer  bra« let  could  result  in 
uncoi!)m;uid,.<l  deployment  of  the 
spoiler  The  af:tions  specified  bv  the 
proposeii  AD  are  intended  to  prevent 
in.idvertent  asymmetric  deployment  of 
tbi'  spoiler,  which  may  lead  to  r»Mlui:e(l 
conlrollabilify  of  the  airplani-. 
DATES:  (.(miments  must  be  .^ceiv«'d  by 
August  1.  1004. 

ADDRESSES:  Submit  comments  in 
lri|)i;(  ile  to  ihc!  Fecjeral  Avi.-.tion 
Adiiiiiii.stratioi:  (FAA).  Tran-cpnrl 
Airplane  Diret.torato,  ANM-103. 
Atti.nticn;  Rules  DtM:kot  No.  04-  NJM- 
2h-AD,  1H01  Find  Avenue.  .SW.. 
Renton.  Washington  0au55-4O.5(i. 
^^i!.Mii:iis  n-.iy  b«?  inspected  at  thiv 
liiiVion  Iw'tween  0  a.m.  and  3  p. in.. 
Moi\iv  ihif)ugh  Fridav.  except  leo'cr.,! 
holidays 

The  servK.e  information  refiit ;)«  vA  in 
Ihe  prujiosed  rule  may  be  obtained  fron> 
M«  Doiiiiell  Douglas  f'oqjorati.-in.  P  () 
Box  1/77.  Long  Beach.  C;alifnrnia 
'.KlHOl-  1771,  Attention:  Business  Tnit 
Manag(!r.  Technical  .Administrative 
Support,  D.'partment  L51,  M.C.  2-OH. 
This  information  may  be  examined  .it 
Ihe  FA.A.  Transport  .Airplane 
Din'ctoral(\  KiOl  Lint!  Aven;;e.  SVV.. 
Renton.  Washington;  or  at  the  F.A.A. 
Transport  Airplane  Directorate.  Los 
Angeles  Aircraft  Certification  Olfic:.;. 
3229  East  Spring  Street.  Long  Beach, 
California. 

FOR  FURTHER  (NFORWATrail  COffTACT: 
Wahib  i\fina.  Aerospace  Engineer, 
Airframe  Branch,  ANM-121L,  I'AA, 
Tnuisport  Airplane  Dimctorate.  U>s 
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;  date  sraii!p"d.  and 

i:or:'.".!t'nter 


ly  obiaii!  a  s^o^))  oi  this 
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)  failurt;.  lor  lUiv  reason. 
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:C-10A  (niilitarv) 
11  as  on  Model  MD-Il 

since  the  brackets  are 

on  tlu'M!  ciirplanes. 

if  not  corrected,  coi.lil 


I;  rly 


r.-^i'it  i(i  inadverteat  asyramelric 
d'-ploynent  of  the  spoiler,  which  rii..i\ 
[.; .;;!  t'l  r-'d'!Ci^d  C'lntrei'titbditv  of  fhf 
ctrp-!  ;tuv 

rhi'  FAA  >i,<^  rvviHvved.  .uul  .-ip()rMV^^'. 
M  :t;  r^rte!!  Hoifi^kis  DC-ia  Service 
EJ<rl?.-'in  IT-lzi  l;>,r  Mode!  fX'-tO-lti 
-!.^.  -J>>.  ..a."  -40  ser.'is  airpl.ines  aiui 
K'  ■-!*;  fniili?  •..-'-;  iirpLutesl,  ■>.:\\  Mfi-I ! 
S.'rv;..:r:  t5i.:Ii!Cin.i."'-34Tfor  Mod'>;  Mf^- 
I  i  --'.-irs  .ur;i'ai:r-sl.  both  d  itcil 
:\'.v-  t.-th-f  I.  l-j'ji.  th  tt  diicri*.. 
pr- >•.'"«  V.i'.f.'sf  ir.ic.  itjilatioc.  of  ret-.tu'  i-. 
-'csd  stippo-'s  it  ;:;t;  lateral  cositrol  nuKr-r 
Irif.ki'*  '.u  the  c:H;Uer  of  the  tvinv;  rear 
■>p.<;  .-if  lb.''  j;rpla:".e.  Tl.is  inst.'iilation 
•.\;I1  niiiitni:?--  !!>■  possibiiitv,  for 
i:!;.;.i;!:r 
«(•  '\u'  '^ 
v-ii\c  ■:(■. 


:■.''.-  .  •■■■<-t usinn  of  ({••.!  spo.l*- 
:i    ;  «  hr.K:ket  fiiiure  or 
irtiit;  the  airol.ine  striictutt- 
[  unsafe  condition  h.i.s  been 


iite.'tt.ifi'Hl  th.tt  IS  iikelv  to  exist  or 
v!;  (.eU'.p  in  o;':.-^r  j;rodu;.ts  cf  this  s;ur;«' 
vvp'*-  fle.^ign.  the  proposed  AD  would 
reijuire  tnslcilia^iou  of  n.taip.ers  aatl 
supports  at  ih-'  later.il  control  euixer 
br.«  ket  on  thf  center  of  the  w'w.^  rear 
sp.ir  -'V  the  airpkuie.  The  acticns  wci'd.fi 
be  ;• '(juired  ti  be  accorapdishfjcl  in 
accor.lacce  with  the  app!ii:atil»'  -iervu..- 
bidietin  descrit.'^d  previously 

Th'-re  are  .ipproxinuiti'iy  4Z7  Mcxiei 
nC-KVlo.  -I'.i.  -,in.  and  -40  series 
airplanes  cut  KC-lOA  (military) 
airpl.iues  of  the  .iffected  de,'>ig(i  in  the 
worl.tivide  tleet.  The  FAA  estimatt^s  that 
241  airplae.os  of  U  ■•>.  registry  wf)uld  b>' 
affr" -r'd  by  this  propo.sed  AD,  that  it 
vvfuiid  fake  appmxinuitely  t  work  hoiu> 
per  ^i^^la^''  to  accomplish  tlie  proposetl 
.iCtion-..  and  ti.at  the  averat;c'  labor  r.tt*- 
IS  SV'i  jwr  work  hour.  Kequmd  p.irt-. 
ivouiii  f  «.st  ap;-.rcximalety  Sf>,447  per 
lirpi.iae.  Rased  on  these  figures,  the 
'Mt.d  cos;  inipa<.t  of  the  proposed  .M)  un 
l.i'.S.  .ip.-r.ttors  of  DC-U)  seriijs  .>.;rp!ara's 
is  vs;.;mafed  'x<  J  j:  S1.6»)5.'">4ii  or  ,S'>,t>><^ 
p>'r  urp'ane. 

T^>Te  .jre  ainToximatirly  1 14  Model 
MD-1 1  .s-.Ties  airoLsnes  of  the  affeOeil 
des::4'i  ta  the  iv orhiwide  fii-et.  Thf  F.^.\ 
estiiuare.s  tl-at  46  airplanes  of  Li.S 
registry  wnr.ld  be  affected  by  this 
proposed  AD.  th.f  it  would  tak.' 
approxiuiareiv  '.\  '.vork  hours  p»;r 
airpk'.ae  to  acci;:;iplish  the  propov  d 
actiMtis.  and  that  tiie  aver.ige  labor  rat'- 
is  $5  T  per  wirk  h(»ur.  RfKjuin-d  parts 
tvo-.;!.i  :;ost  ipj;ro\itnateiy  Jt>.4')7  {)er 
airpl  i.;e.  Based  on  these  fit;iires.  ftit- 
total  t:os(  icTipact  of  the  proposed  AD  on 
t'  S.  operitors  >.f  Model  MD-1 1  series 
airpluiies  is  estimated  to  be  S:U5»,.4S2,  or 
St>.t>t>2  per  airplane. 

\'\iv  total  cost  impact  figure  disctusst^d 
.ibove  IS  bas<;d  on  assumptions  that  no 
op»;rator  has  yet  accomplished  any  of 
tlu:  proposeil  requirements  t>f  this  AO 
ac^if>n.  rind  that  jio  operator  vvf);dd 


n  '.  omplish  tho.se  actions  in  the  future  it 
'!  is  .AD  were  not  adoptefl. 

Tiic  regulations  proposed  herfin 
iv-uUl  not  have  subs'ajitial  direct  r-fftN.t,- 
on  ilie  S!  !tes.  on  the  rekitionship 
bf^tween  the  national  gov^rnnteut  vUid 
th*'  Males,  or  on  the  distribution  of 
powiT  and  responsiliilit;*!,;  among  th; 
■.-.'..■•ictis  lev  :•!.>  of  government.  Ttierefor  •, 
in  It  I  ordance  tvi*h  ExfH  utivt-  Ord'i 
IJoli,  i!  is-*le?er:nie.ed  that  this 
t  ropiisal  vi'nu'.i  not  have  suffici»!nt 
fe.'.t'.'.d'.sm  tinplications to  warrant  the 
prepai~atioa  i.-f  i  Fedi^rahsm  A.ssessmenf 

For  the  reasons  discussed  above,  I 
t'-.-^ify  that  tins  proposed  ngu'ation  (It 
i~i  f.ot  a  "sK;:'.ifirant  rfju!  itory  n>ri.;n" 
u.'uterExecutivR  Ordet  l2;J»v'">.  (  .'    -  not 
.1    significcmt  rule"  under  the  DiH" 
Ktg'.d.itory  Policies  and  Procedures  (44 
rK  1  iu't4; February  2ii.  197'!);  and  (.t)  if 
proi.'udgated.  will  not  have  .i  significaut 
ecoimmic  impact,  positive  or  negative, 
()n  a  substantial  numht-r  of  small  eniitii:s 
iip.der  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  co[)y  of  the  draft 
regulatory  evaluation  prepared  for  ihi.- 
action  is  contained  in  the  Rules  [)</<  ket 
.\  ;:opv  of  It  ;nay  be  obtaiuird  by 
(.on'.'.i  ting  the  t<ules  Docket  it  th»' 
locittion  provide-i  und.fr  th*- cafitio;'. 
ADDRESSES. 

List  or  Subjects  in  14  CFR  Part .!« 

.\ir  tr;uisp(;rtation.  Aircraft,  Aviation 
safety.  Safety 

rhe  Proposed  Amendinenl 

Accordingly,  pursuant  to  du- 
authority  ile'.egited  to  me  by  tht' 
.-\dmuu>triiti;r,  the  Federal  Aviation 
Administration  proposes  to  amend  t  \ 
CFR  part  I')  of  thf  Feditral  Avia'ton 
Ri'gula'icris  .;s  follows: 

PART  39— AIRWORTHSNESS 
DIRECTIVES 

!    Th.e  a  ;'I'.-?ritv  (.:it:itit>!i  for  p  c-r  .:  i 
i Detinues  Ni  read  is  follo'.vs: 

.Authority:  OlL.SC  App.  1  f.4(al.  \Ml 
..•1  !4J  1;  4')  TSa"   iy;i;'g!;.iMd  liCCK 
tl.Vt 

§39.13    (AfnenJedj 

1.  Section  .19  ;.!  isa;ui:(Hled  by 
avlding  the  jVil'owing  new  airvv'or^hl;^^■<.s 
d:n;ctive. 

Mi.Doniiell  Uoui^lds:  Ooi let   »4-\M-Jti-'\[) 
ApphiJulity:  Moiltrl  DC-l(i-10,  -fi.  -^(), 
and  -40  series  airpkmes  .iiai  KC'-f.^ 
lin!'i;<try)  uirplunes,  a.>  lisSad  la  MtDueaell 
Oougl.'s  DfJ-lO  .St'fvice  Kulletiii  i.1-112. 
c'.attd  Novt-mber  1.  IQO.t;  .ind  Mod.el  MfJ-l  I 
s»Ties  airplanes.  r>s  list»ul  ui  McDonnt;!! 
IViagl.is  MU-l  t  Servii.e  Bulletin  27-34 
datfil  Niivert'.firr  I,  l'l''»r!:  ( ftrtdlcnted  in  any 
I  .e*'i4orv 

('(>f»/j,'/finrf;  Km^uifKd  .is  miiiioted.  unle-.:-. 
!'.  1  i>ni(»lish»;d  frpvioiislv 
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To  pnn-enl  inadvnrlonl  asyninii'irii 
deployment  of  tb<>  spoiler,  whit  h  ni;iy  Ih.i.I 
1(1  rpdt«*(l  (.ontralLibiiify  .ii  fhc  .iirpl.cf. 
i.r:i:omp!isb  the  follovvin;;: 

(a)  Wirhm  12  months  ::fti-r  t^M•  ftfif-iivt! 
diiii!  of  this  AD,  .'nstall  .Ttiiiiinrs  and  suppi-.'-fv 
ill  the  Inteni!  i  :;ntm!  r-ghl-  ami  ifft-h.ii^d 
r.nxt-T  bracket  on  the  r:('alt!r  o)  ihu  vkin;:  n-;,i 
si'Sr  of  fhtt  ciiriiJani!  in  :*(  to.rd.iiit  i-  vvj;;) 
M<  Doiiniill  Dciij?,la.-.  DOlfl  SiTvire  Ij;.;.,;;., 
1'7  -222.  i'..iU(i  NdvevrihtT  1.  I'lm  jf,ii  NJu.jt  1 

ix:-:t>-in,  -15,  _.^n,  j„;,i  _4()  ^.,,-;,,^.  ;,ir,,'..j,,.., 

:ii)()  KC-lOA  (inililnn-j  .!irpU:iu'.-.i,  i.-r 
M<Dc.iiii(,>ll  Doiijjhis  .Ml>n  .StTviiM  Ku),'.-!!;) 
27-"^A.  i;.-!!fd  jMiivwiibKr  1,  rw'.  (iiir  Mixii-I 
M)3-1 1  snriH;,  airpl.-snes);  .js  ;:[;|jiii:;U)l««. 

(li)  An  ii'.Hrnidivr  nit  thiid  of  i  !ijnpi;;.i.ji ,.  :„ 
iidi.'slmejil  (^f  ihf!  irompliaiK.tt  tjim-  th..l 
pmiidoi-  on  au,i;;>tahir-  lev»l  '.f  siiitiiy  :ii:.v  ti^' 
iiscd  if  apr.rov«c!  by  thh  Maiingi  r,  L.is 
Ang»'!.  s  Airtraft  (::.inir;«-,it:on  Orfic.i;  (At  Ol, 
FAA,  Tranvporr  Airp.'-r.t^  Dirfi  f.jr.tti;. 
()p»-!"-!<i^'  -hn!!  s;;bm)t  th.'ir  rffpiHsis  i;:,roi;vij 
an  appronriuleFAA  Pnncipal  M;.)),t.'ni!i;i  <" 
lns|j«'i  tor  "jvho  may  arid  ai:nmi;nt-;  aijd  thi.n 
si'.ni  it  :,, ;  :e  Mnnagtr,  Ijjs  Arij;i'iis  .MX). 

Note:  liiiorniaiion  coim^ni'riii  the  'rvisTinii  i^ 
c!  apiirovHd  .•.Itt^mnlivc  w^thods  of 
I  ompii.iiKe  with  this  AD  if  .mv..  iri.iy  !).• 
ohiajnoi!  from  the  I,os  Anguiijs  MX). 

(i;)  .Sp«;c)al  flight  pHrmits  :n«iy  tnj  u.:.iii'ti  t,, 
i><  ninlaiw;e  with  FwdiT.il  Aviaiii>n 
Ki-gu'ationb  (FAR)  21. m?  mul  21.1'W  'o 
<»p«ratf.'  ib«  Hirplane  to  a  lo«;atior)  wJ'<..i'  ihi' 
ri-cji.'irrmHnls  of  !his  AP  » a'l  !w 
..1 1  i)n;pl)shH<i. 

IsSijt;d  it)  K»;iiri)n,  VVitsliir;;><ivi   .)..  !:••  r  | 

DdmRii  M.  PwJKixon, 

/^  tii:^  M'!iuigi;r.  Jir.-nsimi-:  Atijji'iiutf 
Dint  toniiH,  Airrrnft  (:f^tifj,y:t,/m  Si.n  .■.,.•. 
UK  Do...  <14  ■  ;.}7r,.-,  Fil.'d  fi  r,-...)4,  U4=,  ,„i.| 
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SECURITIES  AND  EXCHiSNGE 
COMMISSION 

17  CFR  p-irts  240  and  249 

IRefesse  No  34-54140;  Ptie  No.  S7-t7-94I 

R!N  3235-AGt5 

Proposed  Rule  Changes  of  Sett 
Rfegufatory  Organizations;  Annual 
Filing  of  Amendments  to  Registration 
Statements  of  N'ational  Securities 
Exchanges,  Securities  Asr.ociations, 
and  Repcsts  d  the  Municipal 
Securities  Rulemaking  Eaard 

AGENCY:  Scf.izriinr;  .tnti  Kx(  liiin;:; 

'  /iDDi.ssiun 

ACTION:  1'rppij.soii  niJ«;iri.Ain}' 

SUMMARY:  Th»»  SerurinVs  mui  Ky.ihii''.^»<t 
(.''.'nu)2s-;iii:i  ("Cominis.sion")  is 
I)!i;i..i)siiii;  io  .uiiiiin!  Pij!i;  I'ih  ^  .nul 
I  <);;-ii  T)i}-4,  lh<;  nii.r  .w.i  fi;rm  that  •Ml 
torih  ih«;  prdrfdunw  fortho  filing  by 

stir  r.'ouhitnry  orKani/^itJons  C'SKOs") 
'if  ;)W)i)ns.:il  niin  tii.-infjc:,  t!»'.!>'i  t'li? 


Secuiities  lixchangR  Act  of  1934.  The 
;»innndmpnts  Wf»u}d  expand  the;  st;«ipH  of 
those  proposed  niln  changfis  fhnt  may 
b({;om«  effftctivR  uiuier  .S«f:tion 
5 «(!')(■} j(A)  of  the  Ac-;.  The  pn)pos.'d 
<:n:i!ndn!i»n!3  an  intendud  to  rfx^n-tliU'. 
iind  strran^liiic  ihr  prrjc«'ss  Ihnju^rh 
which  propoMfd  riil«  «  h;iJii;"s  in?  fiicij 
ar.il  bc(  «)iii»»  v^r.<"«c1iv(?.  The  CoiiiniJssioii 
idso  is  prtipcsir.E;  to  ain«Mi«j  fhf  ndns  .uid 
fnrni.s  .ij!phi;;ib]o  to  the  anjiiia}  niio;..  of 
iM'ndiijcnts  to  rn^i.sf.-itior.  s!.-'t.;.i!,nfs 


of  national  ':n  iir;j;;t?s»»X(h<ir:;^(:s. 
s('(  tin'titfs  ;)5;soc-iat!i;ns,  and  rwports  .d 
the  Miinicip;;!  SHf:iiriti»!s  Ki:lf>ni;)ki:;;4 
Bo^rd.  (o  slrc.iiui!)^:  those  n^qciironu^nts. 

DATES:  Coni;rn'nts  shoidd  b<!  nu.tiivrui  oi 
or  iM.forij  .\ii^;ist  }\^  1«)«J4. 

ADDRESSES:  Cmv.-.wnts  5i);oi;;,!  ;„. 
siihii)i»t('d  ill  trijjJiu.tc  to  Joii.ith.'n  C 
Ka!z.  SwTffary,  Sc<-uiitif',s  and  I':xt-.h;ni.t;i- 
(.om.-nission,  4ha  Fifth  Strcrt.  NW..  Vf,ij) 
Strtp  (7-y,  \Vashiij}.ton,  IX.  .(;'H'J. 
Comment  letters  should  mi.T  tti  Filt"  No 
S7-17 -94.  All  (.oni'iioiit  Icttc-n;  rrnvivrd. 
will  be  madt'  available  for  pidilii 
inspnction  and  copying  in  tiio 
CoiDinission's  I'ublic  RiiiVnfni  s;  Kooin 
450  Fifth  Sfrt^pt,  NJV..  W.ishinut.Mi  nr 
Z(}54'). 

FOR  FURTHER  INFORMATION  CONTACT: 
Cafhonne  .VIi  (iuirr;,  Chirf  Conns,;!,  or 
Andrtr.v  S.  Margolin.  Attoropy,  at  CitJU) 
!)42-O07.1,  OfTir,,.  of  Chiof  Couns.d. 
division  of  .Markot  Regulation, 
Si'i  urities  and  Kxt  hange  Cjinuni.sMoii, 
4.50  Fifth  .StHM't,  NW  ,  Mail  .Stop  7-ni'. 

U'.'siiiiigir),,,  nc2o.')4M 

SUPPLEMENTARY  (NFORMATiON: 

I.  But  kgniund  .m  SK€)  Rule  Fiiinj-s 

A.  StiiUitory  Fninwwoik  fiir  h'Hintf  nf 
PiopnsHd  Hi! In  i:hantii;n 

S.!<!ion  l<}fi)){1) '  of  fh.-  .S.r<ii.)ti."s 
Kxt;h;inj»i«  .\«.t  of  l<i:j4  •'  C  i-ixch.-ng!'  Art  ' 
or  "At  t")  ntqiniKs  a  sidf-rc^ol  i!ii;y 
'V^ani^jlion    to  Hlo  with  lli.; 
Coinniission  its  j)rfij)<iwd  niii' c  i1.•ul^I.^ > 


'  fji'.S.C  7«K'!))(i). 

".Ui'.S.l  .7llH"tstlrf: 

*)7Hi  |..;(2li|,  iHi!ii:i,".  !t)«  "crm  ".sell  ,i;^ul;!iiiry 
i)ri;.:ii^jf!i)H"  lo  iiitiau  .uiy  ujilmii.il  vo  iirMiiri 
"Xi:!l,iii(!i'.  .-i"Rifi'.:i!i)  M«-.u:ti(B  .:wM.i;!iii>ii; 
n7;Kti:i'!<!i,)iarjiii;.ij;Mii.:y,  .iiiit.  fur  piiriMr.us  oJ; 
.Si  ('..1,1  l')(!))  ,.■,(!  <;ihi!r  .'imilDit  i>iMp;is«!„  tlir 
Mit^iit  ij!;:!  .S."  ijfltic-.  Kiit«-makinB  Giunl  ('•M.Si<[);-) 

"S*-.  t ...i;  ;iilbj(l)  .)f  thi;  Airt  rkli,,,.,,  i|,.!  |,;r-ii. 
■  proijcjM  it  n,|o  cj.iiiH'!"  Ill  imsiii  ".my  ;impi)<'HH 

iiiii:  or  i(il«  ciiuiii;-  in  .iiiijiimii  u\  iir  tii-|i::iiitl  !f 

ll''-  ;niv^  oi  ii.j  •■'ilf-rrgul.iliirj'  .iri;  iiii/.aliiiii."  In 
!ini,  .S.nUioiit,  :i(.')|J7)  .i;i(l  U.iJi:;!}!  of  ilni  Ai  1 
|':..vit!i;,  csj.HiiMiilly.  tlu.l  ;tii!  lorm  ■'\'u<\  dI.i  :«((• 
i"Tti!„ti;i y  iir^.'ni..;iiiiiir"  n't!,  ill  (.)  llm  nili.»i  ,it  iliis 
MS.-^ii  .jiiii  :hfl  .:.Ti  ,ilint:ii.i.  i!t;i:|iM  of 
i'ii:<'t|)'>(ii:iiin.  ':iy'..,-M\  .tii.l  ml.jH,  ijj'  n..ilniiiifnl.s  ' 
"  'Ji  •l•^j,.)llllil;^  til  iiiii  foio^siiiiK,  t>f  .:iiy  .)Hn;r  S'.ii.) 
■11")  Hi)  :.\.rt\  -/iil.Kl  ^.oii.if.',  (irr«.l,i:Mi,  „i(l 
'■•'.I  tT)rnl.-jii<;;is  al  .111  .'iKt)  tuUicr  lli.,tt  ih.:  Vj.M<(J).,t 
liii   ('t)'i(l.l'-.vi).',  iiy  r.ili;    i;i.,y  ,|,.|,  t,>.;:.c  to  'ii) 


HI  t  oiiipanied  by  a  concise  g«n<!nd 
.stalHment  of  '.he  liasis  ami  piirposi-  id 
thii  proposed  njlc  chani;e.  Unru  .i 
proposed  r-.ilH  change  has  b«;(;n  fii.:t;,  •.}„• 
f'ommissi.m  is  rc'quired  to  publish 
ito'.icp  of  it  .md  pmviile  ,-in  oppijrtuiiiiy 
f<»r  pi:blir  i-omnient.  Thi!  pnjpcsed  njlt- 

<  haiti;f  may  not  take  nffei:!  iini.'s.s  il  is 
.tpprovnd  Ijy  the;  Citnimission  <;r  is 
tithe.wise  pomiitted  to  bw^oiui:  Mffii  tu.- 
ii;;d«!r  .Si'ction  l(i(hj  of  the  At.I.' 

.S.'i  !iup.  I'Hb!(2)  of  the  Act-  m;!--  ImVi 
l.'io  standards  and  time  periix's  ior 

<  -ouimission  at  tion  nitht;r  to  ajiorov*?  .1 
propo.siid  rule  c  hanji<;  cr  to  irsi-iuie  :>x,ti 
«;on«  !ii«i(>  a  procccdinf;  to  diitirrmiiii; 
vvhi>thor  a  propo.sfd  niln  cbant^t;  shm.'d 
Jh-  disaj>pn»v»>d.  i:k>nrtraify,  Iho 
(Aimrnission  must  eilh«;r  appnvf  ij.- 
propos«;d  nd«  change  or  in.stji:i!i' 
ilisiippr.tva!  pnjr.c-odinms  witiiin  :;.■;  day: 
of  )h«'  puhiitafion  of  notice  of  iho  tilintj 
or  within  .such  longfir  period  if  the 

f  Jomir.issitin  finds  appropri^itf  «»r  to 
wlii(;li  Iho  SRf)  f.onsents.  Thi» 
Commission  must  approvi^a  proposi-.l 
rule  changi'  if  it  find.s  that  thu  .id.- 
<  hangc  is  consistent  with  the 
rfquiremi'nts  of  the  Act  anil  lim  ndt-s 
and  n»gu!ations  thorHiinder  appii.:ahl.>  to 
lliH  .SRO  pnsposing  thr  rule  .Aangc.  If 
lh»;  Commission  does  not  makti  iImI 
fHuling,  It  must  institute  pn)iT«!.nnp-.  to 
ditlenninu  wimther  to  disappnive  the 
luopo.setl  rule  changn.  The  Commis.-iio:! 
also  may  approve  a  pn'posefl  ride 
I  li.ujge  on  an  dcH:n!«?ralt«d  basis  prior  to 
:tO  days  aftiir  publication  i)fth<!  luiti. o 
if  tht^  (Atmmissiim  finds  good  (•.■in.so  for 
vnloirg.ii.d  pidiiiNhfs  it-,  rii.-.ssios  ricsn 
luuiiiig. ' 

•Sttttion  i'J(bi(.J)  oflht;  Airl"*  piTivn'i-: 
that,  in  c  itrtaui  1  :ir«;umstan»;es,  a 
proitositd  r-dc  <:h.;nge  may  btttu/uK- 
<:ff(;<,t:v«'  without  the  noti«.!!  atui 
appiov.d  pnMctJuri's  rr!quin*d  i)y 
Section  1',)(1)){2).  Paragr.iph  (A)  ol 
.Stu  lion  1!)(l))(.l)  p.tnuils  cert.un  Ivjufs  :ii 
proposi>d  rule  ch.inges  to  Like  effm;?  in 
this  fuaiiner  if  .ippropriat.dy  ijrsigii.j.'.uf 
by  the  SRO  r.s  within  thii  iolIt,wi;iH 
t  ategorii's:  HI  t'onsiituling  a  st;.t"d 


ii.!r.;.ssrfiy  oi  ..•^■|jroj:ri.ili:  Ml  ll»!  puOlii,  mi.-.,  .1  ,„  f,„ 
ilic  iirii'i-i.tioii  oi  i»in!Mor>  t»i  Ur  .ti'.:iiii'i}  .)  i^,  ,:,|,;., 
'Mil  (..):ili;,is.su):i  lla.s  I'xi-i  ifttrfl  ttli«,  i.  Ii'.  ■n^L.ivc 
.ii<li,iifi!v  in  !.„r,^^.-.:i)h  i;b)<>fH;il«  1')h -•  .nuiiir  ill.; 
All.  vkd'tll  .|irnr.<-v  Ih:;  1,'rni  "tla!.;.!  imli.  y,  i„.»t  t,.,._ 
or  iii'.\'(jrfl.t:i<i:).     •jV'c  rluMT(jljmi.  :'itfni,  tl  !•.,•:;  •) 

•  .'S«.-  ^</l.'.-Ti.';v  S'JW.ilH  <  jlllui),  .111 'imkila;, 
Hiiiisii.^  H  IM).  rt!(s..  I'tfiiirttit  ,1i,r.,«i/),i,.y'.V.  ,;.-; 
S't  I, rilii-,  .U.t!.  Aiitm,:liiit:tts  <il  I:t7.'>.  •>.  *<>i\>  No       , 
!K-75,>Mtl:  (.„■.,,..,  1M  ■^•.-.'..^.JiHi'.jfiin  l'i.;,l 
Vi7.',;(-Si,ii.i;«  K«i>-ir!"),  mirii.fi.i/ i/i.  ;i'4,--,|  ij.:^ 
<>«iei..)ilg.  A  A.i.  .\..ws  17'>.  SiO -I'l  !i  »...i|M  .1.1 
'>'tll  !^'i',.tl.i!iilti  .-Jill!  .'■J,t:0v<:i;;i>4h:");  fNJ.il.'. 
I'i!>--ui:  Hir.yMiir.i.:,  t'nu  ,,.-5.  Ati  .initly^hnj  ;l„: 
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The  Division  agreed  thai  the  rule  review 
process  should  bje  expedited  for  roiitiiu: 
(jroceihird  nnd  administrative 
niodifit  alions  to  existing  order-entry 
enul  trading  systems,  but  noted  that 
inoti'i.'i'  itions  that  would  restrict  acc.es-,. 
biinleii  i.otiipetiuon.  or  modify 
provisioas  or  procedures  dnsigned  for 
>.he  iifotrt.tion  df  investors  should 
continue  to  be  considered  after  ti.e 
ipplit.able  t;  uice  and  coniment  periml 
tintierS-tt.'CM'.  19{i))(2).'*The  Report 
aUo  inittcat.-"*.  that  the  Division  would 
convd^T  of  her  ty  pes  of  proposed  rule 
ch.  »nu-s  rhat  could  im  subj^^ct  to  .tn 
fr!xp-ii!t"d  :>•>.'*••,•.-  process. 

II.  Fxpandifii;  the  Scope  of  Proposed 
Kule(;han,.f'^  Fii-d  Under  Section 
UMbJIliHAI 


\    Vi  ,'.,•,, 


■UrA 


('..r^i.tii'    •  .  .rhorify  in  Section 
IM't.):  tl(A;';-/  '>f  the  Act.  and  consistent 
with  nK.o::-..:..  ;ulations  made  in  the 
Marke'  2000  tieptM.  the  Commission 
prupo^*-.  to  rtrnei'd  Rule  19l>— 4  and  the 
instnicti'itis  to  Form  19b-4  by 
exparifliut!  the  .-^-v.ope  of  proposed  rule 
»;hang*  s  th.;?  niav  f)ecanie  effective 
under  Section  lf<(b)(3)(A)  In  particular, 
Diutiiie  proC'^d -iral  and  administrative 
ntoditicationi  to  existing  order  entry 
and  trading  systcns  would  become 
»'ligi!iie  hsr  fding  under  this  provisio'i 

i  r.e  Comniission  believes  that 
pioposed  nioditlcations  to  existing 
t>y.siei;is  th.'t  an^  operational  in  natui- 
ar»'  not  likely  to  raise  the  policy 
( «)n<.err:s  th.it  warrant  the  full  notii:e 
and  comrnent  pn.xredures  of  S»x;ti6n 
19(b!t'2|  '*'  Accordingly,  the  Commissiott 
prt.p'.se.s  to  i>xp-md  the  category  ol  rule 
iiiing.s  that  are  eligible  for  filing  under 
.Set  tion  l':({bji3)f.A)  to  i.-.clude  systems 
chang.'s th-at  i!o  not  signihcantly  affect 
the  proteciir'd  oi'  investors  or  tlu!  public 
inti-rifst.  fi'i  not  itr.po.>e  any  significant 
licrd'Ti  on  i:on;pelitiori.  and  do  not  have 
Ifie  effect  of  limiting  aci:!!Ss  to  ftr 
a».ii.!  (bii.fy  ot  the  svsleni. 

I  .'rider  th^;  aoK^'ntmcnt.  a  propos;:d 
f.ile  (  h  ii'L"-:  lliat.  fi-  cv.iinple,  vvouhl 

Si-..:  :  .-s  ill. .'-...  V  .\  i-i;.  |..iion.  Ill  (..liidliiji;  ( . 
K.,i, .  S.1  ..-i.irv.  .SU:  (h.ly  1.  Vm).  Lotlcr  Iroi.i 
[..i:.-^  (-.  ?lit;k.  Sriiiir  Vitc  f'rusidRnI  and  Set  fp-.i! ; 
IVit.1*  Yiiik  SIf"  k  K-..i.h.iive.  to  liii.atli.in  (i.  K.i'z. 
.S.--1  fptii.-v  -Sl'i:  (N'lvi :.!iber  24.  I'i-I2). 

'•M.t.k.;t  2000  KrjWnt  M  VI-IO 

e  rtii'(;(.fMnii\>ii,!r.-.  .■\iilorr.a!c>l  Ki^vitJW  I'oii  y  II 
(  'AKP  11")  si:'ri  forlh  the  Crmml.ssion's  views  on. 
.,!(... Mt;  '.i'':<;r  ibiriris.  the  ci.-cuir.stjncos  tinder  whicl 
i'!i  SK(l  i»cx[M-ct(!i!  to  notify  thflC.'omir.ission  of 
»'X(>i(  liti!  rh;irin(-s  lo  its  .tutoniated  systems.  As 
in(li'.;d!i.'il  ii;  grr-rtUrr  detail  therein.  theCommiiisiiir. 
t).'liew~i  th.U  «n  SKC)  should  provide  notificiiitioTi  n( 
(.( rt.iiu  sy:Jtetns  ch.iriKes  not  only  to  infonn  the 
rorriifiisMOO  for  purposes  of  AR}'  II.  but  also  to  tie'p 
ds'ti-rrtiif.e  whether  the  systems  change  woulil 
requir^r  ;i  filing  under  Rule  10t>-4.  .Securities 
Kxch.inse  /<■  ^  KiiUvse  No  2'n«'i  (May  9.  IIWI).  5tj 


incfea,se  marginally  the  maximum 
number  of  shares  per  order  that  could  be 
exei  uted  through  an  SROs  small  or.der 
routing  and  execution  system  may  Ik- 
eligible  to  become  effective  upon 
fding.'^  .'\nother  example  would  Ih;  > 
proposed  rule  change  expsmding  the 
iui(;ibf>r  of  series  or  classes  eligible  for 
ophtMis  routing  and  exs«:utiun  systems. 
■  l;:  contrast,  a  proposed  rule  tihauije 
involving  a  sysl>ni!s  change  that  wonlit 
aff"ct  the  surveillance  or  oversigh.t 
rip  '.biliti'-s  of  the  SRO  or  other 
•ppn-.priatt;  regulatory  authority  woidd 
not  be  properly  filed  under  St^ct!0{l 
lMt!i!( :i;(A).  Such  a  mle  change  c  ni'id 
riirectly  impair  the  prote'  tion  of 
itnesUirs  and  thus  should  be  fileii  uudi  i 
Section  19{bj{2).  Another  example  of  a 
proposed  rule  change  that  would  not  he 
eligible  for  filing  under  Section 
l«(b){3!(A)  is  one  that  would  m;ik-r 
ii!andat(;ry  the  use  of  a  particular  order- 
entry  or  trading  system  by  meni:.>"rs 
Because  such  a  rule  change  could 
i:ripose  i)urdens  on  competition,  it 
should  be  filed  for  consideration  under 
tfie  more  comprehensive  procedures  of 
Se<.tion  19(b)(2).  Similarly,  it  would  b-- 
inappropriate  to  permit  a  proposed  rule 
i:h..'.r;ge  to  become  effective  immediately 
if  it  I  nuld  liave  the  effect  of  limiting  the 
access  to  or  availability  of  the  system  to 
r!ieu:bers  or  investors. 

6".  (tihiT i\ai!fontro\.pniinl  ilnlf  Filirifi-. 
Af'Tfr  Prior  Saticf  to  the  Coninu^^ion 

The  C'om.mi.ssion  :d^o  proposes  to 
.t;.:''ad  Rule  19l)— 4  and  the  instructions 
to  Form  19l>-4,  pursuant  to  authority  in 
Section  19(b)(3i(A)(iii)  of  the  F.xcliange 
A<.t-.  'ly  expand  the  scope  of  propose-.! 
r".!"  changes  that  may  be-'.-.)me  effecUve 
iiitdirr  .Section  19(b){3)iAj  lo  iticlMl-.t 
cert  '.in  norcontri.versiai  filings,  it  the 
proposed  rule  change,  by  its  terms,  dr.-es 
not  become  operativ.'t  for  30  days  ift(-r 
the  d.ite  of  publii;atioa  of  the  iiofi;."  nf 
fibng  or  su(  h  slio.'-ter  Imie  as  the 
(iommission  may  designate."  Vnr  th'-.ie 


'■■I.I  rt  I-.mt  r.-!;.-r  to  the  t;x;-iu.:i>;e-,  :.i.<i  lii.-  NJAM). 
tl:.  stijrf  nf  the  rorunissioii'-.  Divisioc.  in  Mirkf 
K--nni.itiim  toiik  the  (lo^itiun  tli  i!  rule  ,  hitui;"'. 
tei.itiiiji  lo  smali-ori'er  systjins  should  rw  I'le-l 
11. •('.-,-  .S«<  !iii!i  li)(!))(-)  Sfi:.  f  g  ,  Letter  fri.m  ■ 
Ki.i  !i;ifil  T  Chii.se.  As  iii.liiat  UIrt  ttor.  HVJ'..  tu  Kr.'int 
Wilsd/i,  l.\t!CU!;ce  Vit.e  f'resident.  NA.Sf)  (!-t:Srii.'>ry 
4.  i'»H  (j.  It  .idopted.  the  proposed  .iniendnients  in 
the  rt-li-.ise  will  supersede  the  st.itt's  [jn-iln.n  li.  if;i. 
exteoi  of  any  conflict. 

'  "1  his  110  I'.iy  provision  resembles  a  I'l.'-) 
p;iip<i.-»a!  bv  the  (.oir.itiission.tfial  featured  ;!  W)  d..v 
piist  tiling;  o-pernlioa  dale  which  was  never  iidi.f)te<l 
,SRUs  objected  primarily  beouse  the  60  day 
provision,  when  combined  with  u  30  day  (ire  filing; 
I  ir'.iil.itlon  jwriod  among  members,  did  not  provi.it 
Siitficient  incentive  to  forego  filing  the  propased 
rule  (l.ange  under  Section  19(b)Ul.  The 
(-"ornr.Tission  believes  that  today's  proposal 
addr>:sse>.  these  concerns.  St:n  Securities  Ex>:iiant;e 
Alt  R>  fe.ise  No.  lS8J8(May  18.  )'»71t.  44  FR  30924: 
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filings,  SROs  also  would  be  required  to 
provide  written  notice  to  the 
Commission  five  business  davs  pri(jr  to 
the  filing."*  Filing  this  type  of  proposed 
rule  change  under  Secti'on  19(b)(3)(A) 
should  allow  SROs  to  implement  these 
rule  changes  more  quickly  than  if  they 
were  filed  under  Section  19(b)(2). 

This  new  provision  only  would  apply 
to  those  proposed  rule  changes  that  are 
properly  designated  by  the  SRO  as  not 
significantly  affecting  the  protection  of 
investors  and  not  imposing  anv 
significant  buiden  on  competition,  lor 
purposes  of  meeting  this  roquirenieiil. 
the  impact  or  burden  of  a  proposed  rule 
change  would  be  significant  if,  in  the 
view  of  the  Commission  staff  or 
industry  participants,  the  change  would 
require  more  than  a  cursory  analysis  to 
determine  whether  the  impact  or  burden 
was  necessary  or  appropriate  under  the 
E.xchai.gi'  Act.  Prxiposed  rule  changes 
meeting  these  criteria  generally  are  less 
likely  to  engender  adverse  comments  or 
require  the  degree  of  review  attendant 
with  more  controversial  filings. 

For  e.xample,  a  proposed  rule  change 
that  adds  an  existing  rule  to  an  SROs 
minor  rule  violation  plan,  that  is 
objective  in  nature,  such  as  a  reporting 
obligation,  and  that  does  not  involve  a 
violation  of  the  federal  securities  laws 
or  the  rules  thereunder,  could  be 
properly  filed  under  this  provision. 
Another  example  would  be  a  proposed 
rule  change  permitting  the  transmission 
of  data  to  or  from  the  SRO  by  computer 
interface  or  other  electronic'means.  A 
proposed  rule  change,  however,  that 
would  reduce  public  representation  in 
the  administration  of  the  affairs  of  an 
SRO  or  that  would  amend  the 
procedures  for  arbitration  or 
disciplinary  proceedings  would  not  be  a 
proper  candidate  to  become  effective 
under  Section  19(b)(3)(A).  These  tvpes 
of  filings  implicate  basic  policy 
considerations  with  respect  to  the 
protection  of  investors,  and  should  be 
filed  under  Section  19(b)(2)  to  allow  for  " 
more  careful  scrutiny- 

Under  this  new  provision,  the  SRO 
would  have  to  provide  the  Commission 
with  written  notice  of  its  intent  to  file 
the  proposed  rule  change,  along  with  a 
brief  description  and  the  text  of  the 
proposed  rule  change,  at  least  five 


.Securilies  Exchange  Act  Release  No.  17258  (Ortober 
30,  1980),  45  FR  73906. 

'"  For  ever>  clearing  agnncy  for  wtiich  ihe 
Commission  is  not  the  appropriate  regulatory 
aRency.  this  notice  also  would  be  filed  with  ihe 
appropriate  regulatory  agency  for  the  clearing 
agency  as  required  bv  Section  17(c)(1)  of  the 
Exchange  Act,  15  IJ.S.C  78q(c)(l).  Consislenl  wiih 
Ihe  requirements  of  that  section,  the  Commission 
also  would  expect  the  MSRB  to  file  such  notices 
with  each  agency  enumerated  in  Section  3(a;(J4)(A) 
of  the  Exchange  Act,  15  U.S.C.  78«.(a!04)(A), 


business  days  prior  to  the  filing  date.'"' 
The  Commission  expects  that  such 
notices  will  be  brief  and  informal  and 
often  will  be  transmitted  by  facsimile. 
This  prior  notice  would  give 
Commission  staff  an  opportunity  to 
discuss  with  the  SRO  whether  there 
exists  an  adequate  basis  upon  which  the 
proposed  rule  change  may  properly 
qualify  under  this  provision 
Furthermore,  the  notice  could  elicit 
guidance  from  Commission  staff  to  help 
the  SRO  identify  those  aspects  of  a 
proposed  rule  change  that  the 
Commission  deems  important  This 
should  help  the  SRO  articulate  in  its 
subsequent  filing  the  purpose  and 
effects  of  the  proposed  rule  chanpe. 
which  in  turn  should  further  fat  ilitate 
and  expedite  the  filing  process.-"" 

The  requirement  that  a  proposed  rule 
change  filed  in  this  mannt :  t.^r.not.  by 
its  terms,  become  operative  prior  to  30 
days  after  the  date  of  publication  of  the 
notice  of  filing  would  provide  a 
meaningful  opportunity  for  public 
comment  prior  to  the  rule  s  operation. 
This  would  allow  the  Commission,  if 
necessary,  to  abrogate  the  rule  change 
before  it  became  operative  in  the  least 
disruptive  manner  possible,  if  the 
proposed  rule  change  was  determined  lo 
be  inconsistent  with  the  requirements  of 
Ihe  Exchange  Act  and  the  rules  and 
regulations  thereunder.  This  30-day 
requirement,  however,  could  be 
shortened  or  waived  by  the  Commission 
if  consistent  with  the  protection  of 
investors  and  the  public  interest. 

The  Commission  notes  that  it 
presently  has  the  authority  under 
Section  19(b)(3)(C) '^'  of  the  Act  to 
abrogate  summarily  within  sixty  davs  of 
filing  any  proposed  rule  change  that 
becomes  effective  under  Section 
19(b)(3)(A).  If  the  proposals  to  expand 
Ihe  scope  of  proposed  rule  changes  that 
may  become  effective  under  Section 
19(b)(3)(A)  are  adopted,  however,  the 
Commission  intends  to  revise  its  rules 
to  delegate  this  abrogation  authority  to 
the  Director  of  the  Division.  This  w'ould 
be  necessary  to  facilitate  an  expected 
increase  in  the  volume  of  proposed  rule 


'"This  notice  would  be  directed  lo  Ihe 
iippropriate  Division  staff  responsible  for  reviewing 
that  SRO's  filings  of  proposed  ri.le  changes.  The 
Commission  intends  lo  place  this  notice  m  a  public 
nie.  iVe  Exchange  Act  Section  23(a)(3),  15  I;  S  C 
78w(a)(3). 

^'The  Commission  emphasizes  Ihat  SROs  should 
lake  extreme  care  in  assuring  that  alt  filings  express 
the  information  necessary  for  the  Commi.sswn's 
review.  Any  filings  that  fail  to  comply  with  the 
requirements  of  Form  19b-4  may  be  reiurnftif  lo  the 
.SRO  and  will  be  deemed  not  to  have  b*><:n  r.fed  w,lh 
I  lie  Commission. 
•'15  IJ.S.C.  78s(b)(3)(C). 


changes  that  would  be  filed  under 
Section  19(b)(3)(A). 

C.  Submission  of  Form  796—;  on  Pupt^r 
and  on  Computer  Diskette 

During  the  past  five  years,  the  st«ff  of 
the  Commission  has  acted  on  over  2.000 
SRO  rule  filings.  In  addition  to 
submitting  a  proposed  rule  chanpe  on 
Form  19b-4.  the  SRO  is  responsible  for 
preparing  and  attaching  an  exhibit  to 
the  form  containing  the  complete  nov.i  i 
of  the  proposed  rule  change  for 
publication  in  the  Federal  Register 
Staff  of  the  Commission  may  amend  (.r 
supplement  this  notice  in  prepaiing  il 
for  publication.  If  and  when  the 
proposed  rule  change  is  approved,  strff 
also  prepares  an  approval  order  for 
similar  publication.  Thus  significant 
staff  resources  are  devoted  to  processing 
these  filings  and  preparing  them  for 
publication. 

The  Commission  therefore  is 
encouraging  SROs  to  submit  certain 
portions  of  all  filings  on  computer 
diskette  in  an  appropriate 
wordprocessing  format.  This  only 
would  apply  to  Form  19b-4  and  "the 
notice  for  publication  (Exhibit  1  to  Form 
19b-4).  The  paper  version  of  these 
documents  would  continue  to  be 
required,  but  the  electronic  version 
would  provide  a  more  efficient  way  for 
Commission  staff  to  review  and  prepare 
the  initial  notice  for  publication  in  the 
Federal  Register. 

D.  Miscellaneous  Amendments  to  Form 
19b-4 

The  Commission  also  is  proposing  lo 
reduce  the  number  of  copies  of  Fonn 
19b-4  and  Exhibit  1  that  SROs  mu.sl 
submit,  from  twelve  to  eight,  includ..",p 
the  manually  signed  original.  The 
Commission  also  is  correcting 
miscellaneous  outdated  references 
contained  in  Form  19b-4  with  respet  I  to 
the  Commissions  address  and 
appropriate  offices  within  the  Division 
to  which  filings  of  proposed  rule 
changes  should  be  directed. 

III.  Background  on  Annual  Filing  of 
Amendments  to  Registration  Statementi 
of  National  Securities  Exchanges, 
Securities  Associations,  and  Reports  of 
the  Municipal  Securities  Rulemaking 
Board 

Section  5  of  the  Exchange  Act  -^ 
generally  prohibits  securities 
transactions  on  a  national  securities 
exchange  unless  the  exchange  is 
registered  with  the  Commission 
pursuant  lo  Section  6  of  the  Act.-  • 


"ISIJ.SC  78e. 
-'15i;..S.C.  78f. 
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securities  associations  (namely,  the 
National  Association  of  Securities 
Dealers.  Inc.  ("NASD-)) «  and  the 
MSRB.  The  N.\SD  has  similar 
requirements  to  update  and  file  certain 
information  annually,  although  the  form 
used  for  this  purpose  differs 
significantly  from  that  used  for 
e.xchanges."  For  example,  the 
registration  and  amendment  forms  used 
by  the  NASD  are  organized  along  the 
lines  of  rule  categories,  whereas  the 
format  for  exchanges  focuses  on  exhibits 
and  lists.  The  MSRB  also  has  an  annual 
reporting  requirement.'-  The 
Commission  believes  that  it  would  be 
appropriate  to  streamline  the  reporting 
requirements  for  these  SROs  as  well, 
and  to  the  extent  the  reports  concern 
matters  analagous  to  those  applicable  to 
exchanges,  to  conform  them  with  the 
requirements  for  exchanges. 

IV.  Description  of  Proposal  To  Amend 
Requirements  for  the  Annual  Filing  of 
Amendments  to  Registration  Statements 
of  National  Securities  Exchanges. 
Securities  Associations,  and  Reports  of 
the  Municipal  Securities  Rulemaking 
Board 

As  described  above.  Rule  6a-2  of  the 
Exchange  Act  requires  an  exchange  to 
update  and  file  annually  certain 
amendments  to  its  registration  with  the 
Commission.  Exchanges  submit  these 
filings  on  Form  l-A  by  referencing  the 
appropriate  exhibit  to  the  exchange 
registration  being  amended.  Because  the 
Commission  believes  that  this  is 
unnecessary  for  much  of  this 
information,  the  Commission  is 
proposing  amendments  to  Rule  6a-2 
that  would  eliminate  or  reduce  this 
annual  filing  requirement  for  the 
following:  Exhibit  B  (forms  pertaining  to 
application  for  membership  and 
approval  as  a  person  associated  with  a 
member);  Exhibit  C  (forms  of  financial 
statements,  reports,  or  questionnaires 
relating  to  financial  responsibility); 
Exhibit  D  (documents  comprising  listing 
applications  including  agreements 
required  in  connection  therewith,  and  a 
schedule  of  listing  fees);  Exhibit !  (list 
of  all  individual  members  and  related 
information);  Exhibit  J  (certain 
information  related  to  a  list  of  all 
member  organizations  of  the  exchange); 
and  Exhibit  k  (schedule  of  securities 
listed  on  the  e.xchange).  For  all  the 
remaining  exhibits,  with  the  e.xceptinn 
of  Exhibits  E  and  F.  which  concern 


""Currently,  the  \.\SD  is  the  only  national 
securities  association  registered  with  the 
Commission. 

"  See  Exchanap  Act  Rule  15A,-1 .  17  CFR 
240. 15Ai-l;  Form  X-lSAI-2.  KCFTt  249  80  1 

>-•  Sif  Exchange  Act  Rule  1 7d-2 1.17  CFR 
240.17d-21. 


financial  statements. '^  exchanges  would 
have  the  option,  in  lieu  of  the  annual 
filing,  to  publish  or  cooperate  in  the 
publication  of  this  information  on  an 
annual  or  more  frequent  basis,  and  to 
certify  to  the  accuracy  of  the 
information.  Exchanges  would  have  the 
further  option  of  keeping  the 
information  in  Exhibits  A(l).  A(2).  A(3). 
L.  and  M  up  to  date,  and  certif\ing  that 
the  information  is  up  to  date  and 
available  to  the  Commission  and  the 
public  upon  request. '*  In  addition,  the 
Commission  is  proposing  to  add  tho 
date  of  election  to  membership,  if 
available,  as  an  item  to  be  filed  by 
exchanges  annually  under  Exhibit  J. 
This  is  necessary  to  enable  the 
Commission  to  monitor  the  obligation  of 
broker-dealers  to  be  a  member  of  an 
SRO.^^  It  also  will  help  the  Commission 
to  designate  an  appropriate  examining 
authority  for  each  broker-dealer,  "^ 

The  Commission  also  is  proposing  to 
make  corresponding  changes,  where 
applicable,  to  the  requirements  for  the 
NASD  and  MSRB.  Thus,  the 
requirement  to  file  certain  information 
annually  would  be  streamUned.  and  the 
reporting  requirements  for  the  NASD 
and  the  MSRB  would  be  conformed, 
where  appropriate,  to  the  requirements 
for  the  e.xchanges.  In  addition,  similar  to 
the  proposal  for  exchanges  discussed 
above,  for  certain  information,  these 
SROs  would  have  the  option,  in  lieu  of 
an  annual  filing,  of  identifying  the 
publication  in  which  this  information  is 
available  or  keeping  such  information 
up  to  date  and  making  it  available  to  the 
Commission  and  the  public.  The 
Commission  is  requesting  specific 
comment  on  these  proposals. 

V.  Conclusion  and  Request  for 
Comments 

The  Cx)mmission  believes  that  the 
proposals  described  above,  if  adopted. 


' '  The  annual  filing  requirement  for  these  exhibits 
would  be  retained  because  they  are  necessary  to 
enable  the  Commission  to  comply  with  Section 
2  3(b)  of  the  Exchange  Act.  15  U.S.C.  78w(b).  That 
section  requires  the  Commission  to  include  in  its 
report  to  Congre.ss  each  year  a  statement  and 
analvsis  of  the  expen.ses  and  operations  of  eat.h 
SRO. 

i''E.xhibit  A(l)  contains  the  constitution,  articles 
of  incorporation,  by-laws,  and  rules  of  the 
exchange:  Exhibit  A(2)  contains  written  rulings, 
settled  practices,  and  interpretations  not  contained 
in  .\(1).  Exhibit  A(3)  contains  the  constitution, 
articles  of  incorporation,  by-laws,  and  rules  of  eacli 
affiliate  or  subsidiary  of  the  exchange;  Exhibit  L 
contains  a  schedule  of  securities  admitted  to 
unlisted  trading  practices:  and  Exhibit  M  contains 
a  schedule  of  unregistered  securities  admitted  to 
trading  on  the  exchange  which  are  exempt  from 
registration. 

•■^Section  l.SfbKe)  of  the  Exchange  Act.  15  t'  S.C 
78o(b)(8|. 

"'The  Securities  Investor  Protection  Act  of  1070 
contemplates  a  designated  examining  authority  for 
broker-dealers.  15  I.'., S.C.  78<ija  Pt  srq 
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would  expedite  and  streamline  the 
process  through  which  SROs  file 
proposed  rule  changes  with  the 
Commission. '"  The  proposals  also 
would  streamline  the  requirements  to 
file  amendments  to  registration 
statements  of  national  securities 
exchanges,  securities  associations,  and 
reports  of  the  Municipal  .Securities 
Rulemaking  Beard.  The  Commission 
requests  comment  on  each  of  these 
proposals.  The  Commission  requtjsts 
specific  comment  on  the  amendments  to 
the  annual  filing  requirements  for 
securities  exchanges,  securities 
associations,  and  the  M.SRB.  with  a  view 
toward  maintaining  comparable 
requirements  for  all  .SROs. 

VI.  Effects  on  Competition  and 
Regulafon.'  Flexibility  Act 
Considerations 

Section  23(a)  of  the  Exchange  Act  "< 
requires  the  Commission,  in  adopting 
rules  under  the  Exchange  Act,  to 
consider  the  impact  on  competition  (jf 
those  rules,  if  any.  and  to  balance  that 
impact  against  the  regulatory  benefits 
gained  in  terms  of  furthering  the 
purposes  of  the  Exchange  Act.  The 
Commission  preliminarily  is  of  the  view 
that  adoption  of  the  proposed 
amendments  to  Rule  19l>-4.  Form  19b- 
4.  and  Rule  6a-2  would  not  impose  any 
burden  on  competition  not  necessarv  or 
appropriate  in  furtherance  of  the 
purposes  of  the  Exchange  Act.  The 
Commission  requests  comment, 
however,  on  any  competitive  burdens 
that  might  result  from  adoption  of  these 
amendments. 

In  addition.  Section  ,3(a)  of  the 
Regulatory  Flexibility  Act  ('•RFA")  '■' 
requires  the  Commission  to  undertake 
an  initial  regulatory  flexibility  analysis 
of  the  proposed  amendments  on  small 
entities  unless  the  Chairman  certifies 
that  the  rule,  if  adopted,  would  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities.-"' 
Rule  19b-4  and  Form  19b-4  apply  only 
to  SROs.  Rule  5a-2  applies  only  to 
national  securities  exchanges. 
Furthermore,  the  proposed  amendments 
are  intended  to  streamline  a  process  to 
which  these  SROs  already  are  subject. 
The  Chairman  has  certified  that  the 
prcjposed  amendments,  if  adopted. 
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would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

List  of  Subjects  in  17  CFR  Farts  240  and 
249 

Reporting  and  recordkeij^ing 
requirements,  Securities. 

Statutory  Basis  and  Text  of  Proposed 
Amendments 

In  accordance  with  the  foregoing. 
Title  17.  Chapter  11  of  the  Code  of 
Federal  Regulations  is  proposed  to  be 
amended  as  follows: 

PART  240— GENERAL  RULES  AND 
REGULATIONS,  SECURITIES 
EXCHANGE  ACT  OF  1934 

1 .  The  authority  citation  for  Part  240 
continues  to  read  in  part  as  follows: 

Authority:  15  US  C.  /"c.  77fJ.  77^  77j. 
77s.  77eee,  77ggg,.77nnn.  77s>:s.  77ItI.  78(:. 
7Hd.  78i.  78i,  78/.  78m.  78n,  78c.  78p.  78s. 
78w.  78x.  78//(d),  79q.  7^1.  80&-20.  80a-2.'J. 
80a-29.  80a-37,  80b- .2.  80b-j  and  bOh-n. 
unless  otherwise  noted. 
•  •  •  •  » 

2.  Paragraph  (a)|l)  of  t;  240.ba-2  is 
amended  by  removing  ".  or  in  Exhibits 
B.  C  and  D,"  and  "end  Exhibits  B.  C  and 
D". 

3.  Revi.se  paragraph  (a)(3)  of  tj  240.6a- 
2  to  road  as  follows: 

§  240.6a-2    Periodic  amendments  to 
registration  statements  or  exemption 
statements  of  exchanges, 
(a)  *    *   * 

(3)  Complete  Exhibits  C.  H. ).  L  and 
M,  except  that  Exhibit  )  need  only 
contain  the  name,  principle  plai  e  of 
business,  and,  if  available,  the  date  of 
election  to  membership  for  each 
member  organization.  The  information 
(.ontained  in  these  exhibits  shall  be  up 
to  date  as  of  the  latest  practi«  able  date 
within  3  months  of  the  date  on  whi(  h 
the  annual  amendment  is  filed.  If  a 
national  securities  ex(  hange  publishes 
or  cooperates  in  the  publication  of  the 
information  required  in  these  exhibits 
(jn  an  annual  or  more  frequent  basis,  in 
lii;u  of  filing  such  an  exhibit  a  national 
sei:urities  exchange  may: 

(i)  Identify  the  publication  in  uhir  h 
such  information  is  a\ai!abl(>.  the  name, 
address,  and  telephone  number  of  the 
person  from  whom  such  publu  at  ion 
may  be  obtained,  and  the  prii  e  thert-oi: 
and 

(ii)  Certify  torthe  a(  (  urai  v  of  ••mh 
information  as  of  its  date  If ,,  national 
s(;curities  exchange  kei  ps  the 
information  required  in  Exhibits  I.  and 
M  up  to  date  and  makes  it  avail.ible  to 
the  (Commission  and  the  ptiblic  on 
request,  in  lieu  of  filing  such  an  e\J;ib!l 
.1  national  securities  e\(  hai^te  r-.ay 


certify  that  thcinfcrmatioii  is  kept  up  to 
date  and  is  available  to  the  Comir.is<ion 
and  the  public  upon  request. 

*  «         •         •         » 

4.  Section  240  6a-2  is  amended  by 
revising  paragraph  (b)  to  read  a^  fv  ^Vws: 

§  240.6a-2  Periodic  amendments  to 
registration  statements  or  exemption 
statements  of  exchanges. 

*  •         •         »         » 

(b)  Unless  exempted  pursurnJ  to 
paragraph  (c)  of  this  rule,  on  or  bf-f^'e 
lone  30.  1983.  and  every  three  \e«rs 
thereafter  each  exchange  registered  as  a 
national  securities  exchange  shell  file 
(  omplete  Exhibits  A(l).  A(2)  and  AV.]]  u, 
its  registration  statement.  The 
information  contained  in  these  f  xh-bils 
shall  be  up  to  date  as  of  the  latest 
practicable  date  within  3  months  of  the 
date  on  which  these  exhibits  are  filed. 
If  a  national  .securities  exchange 
publishes  or  cooperates  in  the 
publication  of  the  information  required 
in  these  exhibits  on  an  annual  or  more 
frequent  basis,  in  lieu  of  filing  *uch  an 
exhibit  a  national  securities  exchange 
may: 

(1)  Identify  the  publication  in  which 
such  information  is  available,  the  name, 
address,  and  telephone  number  of  the 
person  from  whom  such  pubhraiion 
may  be  obtained,  and  the  price  thceof: 
and 

(2)  Certify  to  the  accuracy  of  s»/th 
information  as  of  its  date.  If  a  national 
securities  exchange  keeps  the 
information  required  in  these  exhibits 
up  to  date  and  makes  it  available  to  the 
Commission  and  the  public  on  r»-qiiesl. 
in  lieu  of  filing  such  an  exhibit  a 
national  securities  exchange  mav  i  ertifv 
that  the  information  is  kept  up  !o  date 
and  is  available  to  the  Commjjs.rn  ..!-,d 
the  public  upon  request. 

•  •         •         .         , 

.5  Paragraph  (e)  of  ^  240  191-4  .v 
revised  to  read  as  fol.'ous: 

§  240.1 9b-4    Filings  with  respecno 
proposed  rule  changes  by  selt-regjiatcry 
organizations. 

•  •         .  .  , 

(e)  A  proposed  rule  change  j  r.y  ;.:m 
«!ffect  upon  filing  with  theConjjTi)S<;c.;; 
pursuant  to  .Section  19(b)(3)(A'M  i  the 
Act  if  properly  designated  by  t.*-,*  --i  ■[-• 
regulatory  organization  as. 

(1)  Constituting  a  slated  pcixy. 
prac;!ice.  (jr  interpretation  vv;lh  :•  <-i'  i ; 
to  the  meaning,  administration  i.: 
enfon.ement  of  an  existing  ni.V. 

(2)  Establishing  or  rhangjng  .s  i:.,i  . 
fee.  or  other  (  h.irge: 

(3)  Concerned  so!i!\  with  Ihc 
administration  of  the  self-rcpt.-jr.:.  :\ 
org.ini/.ition: 


29398 


(4)  Effecting  a 
service  of  a  regi 
that: 

(i)  Does  not 
safeguarding  of 
the  custody  or 
agency  o: for  wr 
and 

(ii)  Dfjes  not 
respective  right 


change  in  an  existing 
tered  clearing  agencv 


ersely  affect  the 
ecurities  or  funds  in 

trol  of  the  clearing 
ich  It  is  responsible: 


ac  V 


c  )n 


sgr 


clearing  agency 


)r 


tn^ 


p? 


sii  n 


st'rvice; 

(5)  Eftactinga 
(irder-entry  or 

regulatory  orga 

(i)  Does  not  si 
prcftecfion  of  i 
interest: 

(ii)  Does  not  i 
hurdf'n  on  corr. 

(iii)  Does  not 
limiting  the  ace 
the  system;  or 

(fj)  Eftectinc^ . 

(i)  Does'not 
proter.lion  of  in 
iats-ri'sj; 

(ii)  D.>Ji  not  ii 
burden  on  con.p 

(iiil  By  its';"-; 
(ijir'-^Kive  for  .>'J 
pulilijation  of ';< 
such  sliOi-ter  titn 
jp.av  iie>igr".at'j  if 
proiection  of  in*' 
interest;  provide 
regulatory  organi 
Coinniisston  w.-i 
ti>  hie  th-  prop-.)' 
with  a  brief  dtis* 
proposed  riilri  ci 
hiisiness  days  nr 
of  tb.e  :>roDosed 


change  in  an  existing 
ding  system  of  a  self- 
nlzation  that: 

;nificantly  affect  tne 
n\|estors  or  th.e  public 


I  ipose  any  signilicant 
Ution;  and 
ave  the  effect  of 
*s  to  or  availahilitv  of 


PART  24?— FOP  ^ 
EXCHANGE  AC 


.- 


tv  Tlie  autlior 
1  or, til! lies  to  teoL 


7.  By  revising 
instru(  tion  F  oft 
of  Form  19b— 1  (*? 
follows,  and  by 
contained  therei 
a<.i.on;panying 

Note:  Fonn  Hb-  I 
-itnHn'.inients  will 


lt'(ic:-ji  R"t;i!latioti 
lilt:;!  14i>-4 


(icncral  !r.-.tPJLtior  i 
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^nificar.'.iy  affect  the 

or  obligations  of  th»» 

persons  using  the 


hange  lh;.t: 
nificantly  affect  the 
istors  nr  the  public 


iooseany  significant 
■Miipn:  rr.d 
:-..  does  n*"':  bccorne. 
L-Vssft-'/  the  dPite  of 
;  r.')iic;j  of  the  fiii'ig.  or 

.^s  the  CoiP.Tni^sion 

onsNtent  uith  the 
isiors  and  the  puiili*: 
I  t.^iat  the  self- 
'.ation  ha.s  given  t!;e 
tea  notice  of  its  intent 

xl  rule  ch-.'.r.j^e  along 
ipMon  nnd  text  of  the 

nge.  at  least  five 
or  to  the  date  r.l  t'iiinu 


.  SECURITIES 
OF  193.J 


citrJii.n  for  part  2A'.) 
in  part  as  follous: 

Authority;  1,5  u.  ^C.  7Rd,  t  ■  "H"]  ,  u-.'"<s 
'dierv.-1-ie  noted. 


e  first  seiiiencc  of 
tie  general  instructions 
249.319)  to  read  as 
removing  the  asterisk 
along  with  its 
e. 


fo  JtilOtt 


r  3t 


does  not  and  rt;»'s..' 
app<-'Hr  ir.  the  Code  (i! 


F.  Sig;iatur!'  and  Filint;  of  th-;  Completed 
Form 

Eij^hl  copies  ot  ForiTi  15b— t.  eight  copies  of 
Exhibit  1,  tour  coptes  of  Exhibits  2  and  3.  and 
two  copies  of  Exh;h:t  4  shall  be  hied  with, 
in  ti-.e  rase  of  fiiic^s  by  >BCurit:e5  exchang»»s, 
the  Assi.stant  Dir?c":or  tor  D-irivatives  and 
Exchange  Oversight,  la  the  case  of  fdings  bv 
securities  associations  or  the  Municipal 
Serurities  RuieniikiriiJ  Board,  the  .^s^ist^rlt 
Direc  lor  for  NMS  and  OTC.  ami  sa  the  case 
of  filings  by  clear::: 4  i^ienci-rs,  the  Assistant 
Director  for  Securities  Procesi.ng.  Division  of 
Market  Regulatioa.  Securities  ar.d  E.\;;han3S 
Commission.  4i".  F.t'rh  3tr-':?t.  N\Y., 
U'ashi.no'ori  DC  2:)^-il.  '    '    ' 
*  *  *  «  • 

8.  Item  7  o;"''.-.e  information  to  be 
included  in  tne  camcleti  d  form  of  Form 
19b-i  (?» 249.61 ,1)  is  amended  by 
removuig  the  word  "or"  iV;jm  the  end  of 
paragraph  (b)(ii:)  and  adding  paragraphs 
(b)(v)  and  {b](vii  to  read  a>  foiiows: 

Note:  For.T.  l^i>-^  does  n-::t  and  these 
aniefidiiien's  will  no.'  ^sppejr  ir.  the  Code  of 
Federal  Reg^ihulons. 

Forni  i'lb—l 


7  Biis;s  tor  Surnnury  Etr:*c:;vH:;ess  Pi:rsjant 
to  Set  t;o-i  1  'l{h]i  1 !  or  for  A.a:e!aratdd. 
EJfei  tnvnfss  p-.-.r  -  i*!i'.  to  S'.^r:  i:;  l'»lbll(2) 

•  •  •  f  » 

|v)  •  :^'rts  a  chu-.i"-!  in  a,;  exi-;'  :;g  r.r.'er- 
entry  or  trading  sysert;  of  .^  -ielf-reuulatory 
ors4aiii/ii"ion  thaf  {Al  rf'De>  rot. sigrutlcaiitlv 
at!e(  X  th.e  proiecliof.  of  m^'estors  or  the  public 
interest.  iB)  dn^-s  r.-Tt  initwse  ar.y  sianihca;;] 
biirdeii  on  t:or.in^.tit;oa,  and  \C',  d-.vs  not 
have  the  efiect  of  iirT..ur,t}  tha  access  to  or 
availaoility  of  tfe  -ys'ie.T..  or  s'l-i)  effect,';  a 
(  han^f;  that  (Al  do-?s  not  ^iJr.ificantly  aftt-ct 
the  protection  'jf  ;av=stjrs  or  the  public 
iiUeres!.  (B)  do*>s  not  impo  ;f  ■•av  si£;:iificar.: 
b.i-tie:i  on  tOiT.p"U';?n;  and  (C)  by  its  terms 
doc:  no!  beconse  otvj-r.itive  for  Mi  davs  after 
the  date  ot  put>!'.':af;on  offhe  notice  of  the 
filinsj.  or  such  sh'ir'er  tstne  i-s  rhe 
(Commission  may  df^'.^nate  rf  cop.sister.t  with 
the  proief  lion  ot  :!i.»'Vor*  n'A  the  publif 
litterest:  provided  th  it  the  s-:if-reg'.  latorv 
orj;:.r.ization  has  aiven  rhe  CoTrniissioii 
.written  nuti'^e  of  :ts  ir.rent  to  fiie  the 
proposed  rule  chaatje,  iioni<  'Aifh  a  brief 
de.scrif.tion  and  text  o:  rhe  pr-jKisec'.rule 
( har.i;*'.  at  least  fue  (jusitiess  days  prior  to 
t'.r  date  (if  fil;!!:^  r.f  th-^  propos^.-d  rule  change. 

9.  Section  IV' of  Esiiibit  1  of  Form 
19b-}  (^24'4.819J  is  amended  bv 
rem(jv;ng  '500  North  Capitol  Street." 
and  adding  in  its  p^ace  "^oO  Fifth 
.Street.  NW."  and  removir.g  'noo  L 
Street  NW.."  and  adding  in  its  plact; 
•450  Fifth  Street.  NVV." 

Dati'd   lune  1,  m4 
Margaret  H.  McFarland, 
Dfputv  Secretary 
IFR  Doc  94-1 17-!^  Filed  fi-ii-'-U ,  S  45  an;] 
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17  CFR  Parts  240  and  249 

[Release  No.  34^34139;  File  No.  37-16-94] 
RIN3235-AG11 

Exemptive  Relief  and  Simplification  of 
Filing  Requirements  for  Debt 
Securities  To  Be  Listed  on  a  National 
Securities  Exchange;  Soiiciiaticn  of 
Comment  Concerning  Reporting  by 
Issuers  of  Debt  Securities 

AGENCY:  Securities  and  hx;  han^e 

Commission. 

ACTION:  Proposed  rules. 

SUMMARY:  The  Seeuritie'^^  and  Lx..h>r;ge 
Commission  ( "Conun-ssion")  i- 
proposing  anew  rule  and  pi-oii'^sing  to 
amend  its  rubs  under  the  Svcufiii-^s 
Exchange  Act  of  1'3:'4  to  reduc.-  (txi'i-tir.g 
regulatory  distmctions  botw-jen  (!rbt 
securiiies  listed  on  a  uarional  securities 
exchange  dnd  thost  trended  in  the  over- 
the-counter  mtirket.  The  Commission 
also  is  proposing  to  simplify  registration 
prfj.:edurcs  under  the  So'urt'.ies 
Exchange  Act  of  19J4  for  !;-tcd  debt 
securities.  The  proposals  would:  exempv 
listed  debt  securiti.ts  from  restriction' 
on  bcirouing  and  t!u;  proxy  ru!t  s: 
provide  for  the  automatic  cftectiVt nc:;s 
of  a  Form  8-A  registration  statcmerit  for 
li.sted  debt  securities;  attd  eiindnnte  ttie 
filing  fee  associated  with  the  Form  f'-.\ 
registration  staioment  ffir  listed  debt. 
Coniment  also  is  bein?.'  req'.ittsied  hs  to 
whelher  it  is  advisable  to  extend 
reporting  requirenients  t^i  issuers  of  d-bt 
securities  that  aie  trado<}  in  the  over-'he- 
countttr  mi'.rkv't  under  certain 
circum.-.t.-inces  where  tb.e  issuer  is  not 
oLherw'se  subject  to  perioxlir  icporti'i^ 
n^quirements. 

DATES:  Cf!mnu;nN  sho'.iid  be  rec.'ived  rv. 
or  be  tore  .August  8,  l<i')4. 
ADDRESSES:  Conmients  sfiould  b^' 
subiuitted  in  tripli'.iate  to  jonaihan  (.. 
Katz.  Secretary,  Securitii'S  aud  E\ch.!:r=;" 
Commission.  450  Fifth  Stii-ft,  WV  , 
Washington  DC  20549.  Comment  iettt-rs 
should  refer  to  File  N'o.  57-16-94.  All 
comments  received  will  be  available  for 
public  inspection  and  copying  at  the 
Commission's  Public  Reference  Room. 
450  Fifth  Street.  NW..  Wasliington.  DC 
20549. 

FOR  FURTHER  INFORMATION  CONTACT: 
With  regard  tt*  the  proposed  exemption 
from  restrictions  on  borrowing.  Beth  A 
Stekler.  at  (202)  942-0190.  Branch  of 
F.xchac.ge  Regulation.  Division  of 
Marknt  Regulation;  with  regard  to  issues 
relating  to  the  proxy  rules.  Form  8-.\,  or 
reporting,  [oseph  P,  Babits.  at  (202)  942- 
2910,  Office  of  Disclosure  Policy. 
Division  of  Corporation  Finance; 
Securities  and  Exchange  Commission 
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(Mail  Stops  5-1  and  3-12.  respectively) 
450  Fifth  Street,  NW..  Washinofon.  DC 
20549. 

SUPPLEMENTARY  INFORMATION:  I'.nder  tho 
Securities  Exchange  Act  of  1934 
{■Excljange  Act").'  the  Commission  is 
publishing  for  comment  proposed  nmv 
Ruio  3al2-n  and  revisions  to  Rules 
12b-7.-i  12dl-2.'  and  Form  S-A.-*  Th.- 
proposed  rule  and  amendnif^nts  ar- 
intended  to  provide  regulatory  rt:ii('  t  > 
issuers  listing  debt  securities  nn  a 
national  securities  exchange, 

I.  Discussion  of  Proposals 

.*.  Introdurticn  and  Sununarv 

Section  12  of  the  Exchap>;e  Act  ■ 
requires  dii  Securities  listed  on  a 
national  securities  exchange  to  b>' 
registered  under  the  Exchanc!c  Av.'..'- 
Kegistratien  subjects  the  sec;;rit:e<. 
u  h*'dior  debt  or  eq'j:t> ,  to  a  nj.nib,  r  <  . 
p'giiiatory  provisions,  including 
r:'strij}ioii.s  on  borrowing.^  p'.-Ti-<:\'' 
nnorting  by  the  issi'er.''*  and  pro\N 
regulation.'^  In  contrast,  debt  securities 
traded  in  the  over-the-countf  r  ("OTC;") 
niarkr-:t  aro  not  required  to  be  reg'-.tej-.-d 
under  th.:  Exchange  Act.'"  .-^nd. 
'iheieforo.  such  securities  are  not  sulijn  t 
to  the  rf:strictions  on  borrov\ing  or  prow 
r--gulatioa.  Those  regulatory  distinciinr:"s 
n  ly  have  unneces.sariiv  and 
uranienticnaliy  affected  the  structure 
i.'id  development  ot  the  debt  !narkets. 

The  N.y/York  Stock  Fxcliange 
(■■N'VSE")  has  advised  the  Cn;nr:-.issi(,ii 
tiiat  the  additional  regulator-, 
ii'Cjuirements  impoEod  en  listed  deir 
>'".:urilios  create  significant 
'ii.-,;ncentivcs  for  issuers  to  ii .:  dip;- 
deht  on  tba  national  socuriiies 
exchanges  .T^d  urged  that  e.xcn;pii\  !■ 
action  be  taken  to  t-liniinate  this 
disparity.  To  address  this  disparat.' 
r-'gulafoiv  '....i'.ini.-^rit  bi;t\voen  listed  luvi 
OiXMraded  debt,  the  Comniis^i.in  i^ 
iroposing  to  exen.pt  listed  debt 
st'tjurities  from  the  borrowing 
.'■'--{rictioas  and  proxy  rule?  wmH-  tti 


'  1:".  i;.,SC:  7Bi^(s™7 

-  i7t:KH?;o.i2i>-7.' 
i7(:rf:2?o.i2c:T-2 

■  i.'CKX  249.208a. 

\  =■.  i;.s.c  7H/. 

■  Sct.tiori  12ia!  of  theF..\,';-.,ir:p,r  Ac;  ;i"i  I*;-  (.. 
r,S/;,:Jj  pr9ve;.fs  any  mc-mtxir.  hrnkc:  ct  .'ieali-r  ik  :. 

'.'(•(.lir.g  any  Irjnsaction  in  any  sccurjtv  listnd  o.". 

!i.!!io:i3l  securllios  exchange  unless  ill!!  .sfici:rit-.  is 
r.-;;isl;'r"d  puriunnt  !o  Suctio.n  i:;b)  of  [he  L\(  ;:,:'-.• 
.\(  till  use.  787(b)  j. 

■  Section  SU)  of  the  Exchange  ,^i  •  1 1 0  I '  S  C 
7Hh(a)|, 

"  Srction  1  -.UJ  of  the  Exchangr  Ac;  i !  .">  f  S  c 

/Hm(<i!|. 

"Section  K(a),  (b),  and  (c)  of  the  t\(  han'^.>  Ac  r 
|l.Tt!S.C.73n(a).(b).and(c|l. 

'"Sew  Section  12(g)  of  the  Exchange  Act  |;r. 
I    SC.  78/[g)|.  which  only  rt-qiiires  rtT.istr.iliun  ol 
i:quilv  securities. 


Exchange  Act.  Listed  debt  securities, 
however,  would  remain  subject  to  the 
registration  and  reporting  requirements. 
The  Commission  also  is  proposing  to 
simplify  the  registration  process  bv 
providing  for  the  imm.ediate 
effectiveness  of  Form  B-A  registratitm 
statcmr-nts  pertaining  to  the  listing  of 
debt  securities  on  a  national  sectiritli^s 
exchange  and  eliminating  the  filing  fee 
:issnciated  with  the  form. 

In  ad.iilion  to  these  proposals  to  t'ase 
th(!  regulatory  obligations  resulting  from 
listing  debt  securities,  the  Commission 
also  is  considering  whether  adi'.itional 
informational  requirements  should  be 
imposi'd  on  i>:-uer:i  of  OTC-traded  di.bt 
s(>curitips.  ?.cc:ofdingly.  as  discussed 
below,  the  Conunissi».n  i.s  rt-qu"stinv, 
cunimcnt  on  the  benefits  of  periodic 
^'porting  requiremDms  wi»h  respect  to 
issuers  of  debt  securities  and  on 
whether  it  is  advir-ablc  to  eNter.d  tt'.o,,' 
rtjquiren;ents  to  issuers  of  debt 
securities  that  are  traded  in  the  OTC: 
market,  comparable  to  the  requirement-, 
applicable  to  issuers  that  list  their  dfbt 
s.-t;urities  on  a  nauona!  .sei;uri;if; 
<":<(,}u;n;j<'. 

P.  Exrr-nptJcn  From  the  Borroiviiv^ 
lirstrictinrs  nfthf  Exch:ir,or  Art^ 

In  the  aftermath  of  thi;  1M2 '^  niark.-t 
crash.  Congress  enacted  the  Exchange 
Act  to  regulate.  an<nng  other  matters,  the 
extension  of  credit  in  the  s'-curitie'- 
maikets."  Along  with  margin 
provisions.'-  Congress  placed  ,i 
r-striction  on  fh.?  ability  of  broker- 
de.ilers  to  borrow,  in  the  ordinary 
coi;rse  of  business,  using  exchmg*'- 
trafitd  securitiRS  as  collateral.  Und  -r 
S^^ction  8(a)  of  the  Exchange  Act.'  '  .1 
briik(:r-dealerc<in  pledge  a  listed 
security,  other  than  an  e.vempled 
<:Hurity,  only  to  cert'-.in  lenders:  a 
member  bank  of  the  Federal  Reser-..; 
Syst.'ir,;  a  non-m?mber  bank  that  l:.is 
■filed  with  the  Federal  Reserve  B.«.>r(! .::-. 
-.greement  to  comply  with  those 
{provisions  of  the  federal  s<.'curities  -.'.-■A 
banki;:g  laws  that  apply  to  member 
bank-^;  or  another  brakerderdcr  if  sin  h 
.i  loan  is  prrmissible  under  the  rides 
and  regulations  of  the  Federal  Reserve 
Board. '■»  As  noted  above.  Section  a(a) 


' '  Sfi:  r;^  .  76  Cv:.^   R.'c.  BSSt^'lt.  i.St-Kitr  d-lxtti' 
ri'iiTi::;<;  an  am>!ndmti:t  to  prohibit,  .-.v.h,.'  :h.iii 
rfgjl.itf.  .-norgin  tr,ir.Sdt*'on.s). 

'-1.T  ikirtitular.  Section  7(  0  oilhc  t:\rh;.!;;r  Ac! 
1 1  T  U.S.C.  7eal  ai:th':rized  the  B.Mrd  of  (;ove:;;rirs 
n[  tiu^  Fcdcr.il  Reserve  System  ('■Fedc.-.il  Rc5°rve 
Bo.ird'  1  t(i  prpscrit>e  rules  and  regiilations  with 
rcspec!  to  the  amoun*  of  credit  ttiat  may  be  iriti„:!v 
exieiided  ind  subsequently  maintained  on  any 
security  traded  on  a  national  .securities  exchange 

"ISU.SC  78h(a). 

' ^  For  example.  Kegulation  T  1 1 7  ChR  220. 1  t-l 
-i-'l  I  authorizes  a  broker-dciler  to  cle.ir  or  finiince 


specifically  excludes  exempted 
securities  from  these  restrictions  on 
borrowing.  Under  Section  3(a)(12)  of  the 
Ex(  hange  Act,''^'  the  term  •exempted 
securities"  includes  such  securities  as 
the  Commission  may  exempt  from  the 
operation  of  any  one  or  more  provisions 
of  the  Exchange  Act. 

In  IDbS.  when  Congress  cxtt^niied 
many  of  the  margin  provisions  (i.e.. 
Section  7(a))  to  sectiritifs  traded 
exclusively  iirthe  GTC  mark'-t."- 
Congress  placed  no  comparable 
restrit.tion  on  the  ability  of  broker- 
dealers  to  lujrrow  against  OTC 
seci;rities.i-  As  a  result,  a  broker-dealer 
can  use  bonds  that  are  not  listi-i  ,.n  an 
exchange  to  .secure  financing  from  any 
hn-ider.  whether  ftr  not  that  lender  falls 
within  the  slatnttirily  enumerated 
( Jitegories. 

Since  that  time,  various  market 
parti':i})ants  have  voiced  concerns  tliit- 
S.x.titm  8(a)  is  overly  restrictive  and 
ct.'Ujpetilively  unfair."'"  .Vc».rdine  'o 
these  participants,  broker-dealers' 
disc'-etion  in  financing  thetr  positrons  is 
unduly  constrained  once  a  debt  security 
is  f  ntded  on  an  exchange.  In  addition,  at 
h.ast  one  national  securilit-sexchan  ;«' 
has  been  informed  by  its  T.'.enibtrs  tri.it 
the  mttmbers  mav  advise  g,n  isstter 
against  listing  bonds  chw.  to  th<' 
restrictions  in  Section  8(a).'" 

Given  the  developments  in  iI;e()TC: 
market  sini:e  Congress  took  a'.tein  in  the 
19b()s.  the  current  structureof  the  iK.nd 
mark<>t  and  the  nature  of  debt  financing, 
die  dilfi>renti.i!  tr<';itment  of  exchangf- 
listed  and  UTC-tradt-d  debt  se(  uriiics 
does  n  It  appear  to  be  wairaeted.  In 
toda>  s  highly  competit-  •"  market 
environment,  the  currcHi     gulatory 
scheme  may  lietract  unfairly  from 
broker  denlers"  ability  to  finance  the.r 
p:)sitions. '.  'd  from  the  n.itioiiid 


ir.ins.:.  !.a;..  Iiir  .i-spei  l.lil'st'*  I*-^;*,.-'  '  : 

.»  (o:::.;.  .*•><.  iz  (fR  220.12;')'. 

I'MSt  .SC.  ri;t;,'.i!(!2t 

'•  l'M.8  ■■\:;:fnrimer.t^  to  i';e  S-;  .ri'T.-sKM  ',  r:- 
Ad  01  I'Ji4. 1'uh.  L.  No.  «>-*J7. 62S'.i',  ^SlflSi^.M. 

*  ■  Congress  did  not  arrer.d  S.-.-;ivr.  8! .-t.  as  it 
.i.r.ended  Serl-iin  7(a).  tn  extend  tMt  j'rov  !s:on  \u 
s'M:u.ri;ir5  tr.ided  e.\(.l  isivelv  in  rt.e  OTC  .ni.trlv.-t 
Connress.  however,  d.d  no-  n-ji:Vil  .•v'ctinn  B(..|  (o.- 
tisted-securities 

'".Sit.  psi.  letter  frcni  Dui.ild  J  Solod.  r. 
Evecutivp  Vice  t'rcsiden'.  Fixed  (nra-n-.  Oj);io:i>.  S. 
.^t!nli^iistration.  New  York  .Stui.k  Exc'-.jr.:'e 
CNVSi:").  to  Brandon  neriver.  Oir<'<tor.  Uivi  .Ion  t.i 
Mari;et  Regulation.  SFC.and  V.r.da  C.  Qcinn. 
Diret  tor.  Division  of  Corporation  Finance.  SHC 
d.ited  )u!y  10.  lim  CNYSE  lotterX  letter  from 
Marc  v..  L^i  krilz.  President.  Securities  I.idus'rv 
A.ss(icialion  {  SIA").  to  Willijn  W.  Wiles. 
Secrct.irv.  Federal  Reserv.-  Dojrd.  d.i'ed  Uet cir.l-T 
2  t.19-i2CSIA  letter"). 

'■'.S'(f'  NYSE  letter,  supra  rote  18. 
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soiif  i!cd  as  to  whether,  in  lieu  of  the 
p.'oposed  definition,  the  term  'debt 
serunly"  should  be  more  specifically 
defined.  For  example,  should  the  term 
"debt  security"  be  defined  as:  "(1)  A 
note,  bond,  debenture  or  evidtmce  of 
indebtedness;  (2)  a  certificate  of  interest 
or  participation  in  any  such  note,  bond, 
debenture  or  evidence  of  indebtedness; 
or  (3)  a  temporary  certificate  for,  or 
guarantee  of.  any  such  note.  bond, 
debenture,  evidence  of  indebtedness  or 
certificate;  but  shall  not  include  an 
'equity  security'  as  defined  in  Sei:tion 
.3(a)(ri)  of  the  Act  and  Rule  ,1all-l 
th(!reunder"?^-*  Comment  also  is 
.solicited  as  to  whether  hvbriii  debt 
securities  should  be  treated  as  debt 
securities  for  purposes  of  Rule  3al  2-11. 

The  Commission  requests 
commenters  to  address  the  s(  ope  of  the 
proposed  exemption  as  well  as  its 
merits.  Are  there  any  categories  of  listed 
debt  securities  that  should  remain 
subject  to  the  borrowing  restrictions? 
Interested  persons  may  also  wish  to 
comment  on  how  exempting  exchange- 
traded  debt  securities  from  Section  8(a) 
restrictions  would  affect  investor 
protection  in  the  debt  market,  including 
whether  the  purposes  behind  the 
Exchange  Act's  credit  provisions  would 
be  frustrated  as  a  result.  Interested 
persons  may  also  wish  lo  comment  on 
the  proposed  rule's  impact  on  the 
transparency  and  liquidity  of  the  market 
for  debt  securities. 

C.  Exemption  From  CompHancp  With 
the  Proxy  Rules 

A  second  provision  of  the  proposed 
rule  would  exempt  debt  securities  listed 
on  a  national  securities  exchange  from 
proxy  regulation.^"'  By  proposing  lo 
exempt  debt  listed  on  a  national 
securities  exchange  from  the  proxy 
rules,  the  Commission  seeks  to  address 
the  disparate  application  of  the  proxy 
rules  between  listed  debt  securities  and 
debt  securities  traded  in  the  OTC 
market.  The  proxy  rules  principally 
apply  to  equity  securities,  since  most 
debt  securities  are  not  listed  on  a 
national  securities  exchange  and  thus 
not  subject  to  the  proxy  rules.-'* 


din  warrant  or  right  to  subsi  :,be  nr  pun  h.ise  .  n 
i<|.!ity  secLfity. 

•'This  definition  is  modeled  after  Se>i:lio;) 
:i04(a)(l)  of  the  Trust  Indenture  Act  of  19:«».  (■•Tr;.st 
Indenture  Act  'JUS  D.S.C.  77i)i!ii(ji|l)l. 

■''^ Propcsed  Rule  3a]2-ll('))  would  e.xentpl  listed 
debt  securities  from  the  proxv.  shorehoidiT 
communications,  and  info.-rr..5tion  statement  n.ies 
under  Sections  14(a).  14(b),  ami  14(c)  of  tlie 
Kxchange  Act.  The  lerni  "dtbl  securities"  vvouid  lie 
defined  in  the  same  manner  as  in  the  exemption 
from  the  restrictions  on  bori-owin;;.  .SVf  proposed 
Rule3al2-ll(c). 

•"■The  ore  market  is  the  p.'ir.i  ip;,!  traCi.'.j;  i;,...rkel 
liir  deh;  [sii'  n  20).  Of  the  i:..'i.-e  !i.»:)  11  (.0(1  p.,b;;i  !v 


In  196-1,  the  Commission  subni;;;tti ,. 
report  to  Congress  that  set  forth  its 
recommendations  as  to  the  scope  of 
regulation  needed  for  the  OTC  morKcl.-" 
These  recommendations  led  to  tbe 
adoption  of  Section  12(g)  in  1964  The 
Commission  concluded  that  proxy 
n^gulation  should  not  be  required  with 
respect  to  debt  securities  since  Section 
14  was  designed  to  protect  sha;«^boki(rs 
and  the  solicitation  of  proxies  was 
"rarely  (a)  pnjblem!  )  related  to  debt 
securities  and.  then,  most  probably  in 
insolvency  cases  when  other  protections 
were  available."  -'*  Today,  soliciSelions 
of  debtholders  subject  to  the  proxy  rules 
continue  to  be  infrequent,  with  only  18 
such  solicitations  having  occurred 
between  1990  and  1993  with  respect  lo 
NYSE-listt'd  issuers.-'' 

In  the  context  of  listed  debt,  fhe  p:o\\ 
rules,  for  the  most  part,  cover 
solicitations  to  modify  the  terms  of  a 
trust  indenture.  Given  the  strictures 
already  imposed  by  the  indenture 
contract,  as  well  as  the  Trust  Indenture 
Act,  comment  is  solicited  as  to  whether 
the  benefits  to  debtholders  from  the 
application  of  the  proxy  rules  lo  (iebt 
securities  listed  on  a  national  securities 
exchange  outweigh  the  costs  to  the 
issuers  in  complying  with  the  proxy 
rules  in  connection  with  proxy  or 
consent  solicitations.""  If  the  proxy  rules 
provide  important  protections  with 
respect  to  publicly-traded  debt 
securities  that  should  be  preserved,  does 
the  need  for  these  protections  derive 
from  the  listing  of  the  security  on  a 
national  securities  exchange  or  rather 
because  it  is  traded  in  the  public  debt 
markets?  If  the  latter  is  the  case,  should 


traded  domestic  corporate  bond  issues  m  i'.tl-') 
fewer  than  20%  (2.135  on  the  NYSE  t.r,d  2»0  on  Hie 
American  Stock  Exchange  |"AMEX  ")  were  listed  on 
the  NYSE  and  AMEX.  Sep  Colleton.  "Bondholder 
tlommunicalions — The  Missing  Link  in  High  V,e:d 
Uebt. "  Hill  and  Knowllon.  Inc.  at  17  (Auf  usl  )<««)) 
Similarly,  less  than  20%  of  the  total  fatf  amounl 
of  corporate  debt  securities  outstpnding  >»  Jisled  on 
the  NYSE.  See  New  York  Stock  txchanpe  )n< ..  K..i  t 
Book  54(1993);  Board  of  Governors  oi  the  feoi  :.-.l 
Reserve  System.  Flow  ol  Fiiniis  Account  I,.ii;» 
(March  9.1994). 

■'•■'  nrport  ofSprcKil  Study  of  Snuril.ft  V,i,:k>  ;.> 
('■19(i3  Special  Study)  U.S.  .Securities  and 
E.xchange  Commission.  MR.  Doc.  No  U'j  tdth 
C:ong..  Isl  S.:ss.  pi.  3.  .14  [VM>i) 

■'«  Id.  at  34. 

-■•'.Spe  letter  from  Ti-ed  Siesel  oi  ^Y£.t  lo  U,-.  ,d 
Sirignano  of  the  Division  cf  Corpoialion  F.r.nni  c 
d.iled  May  12.  19'(4. 

"'When  Congress  first  bep,-.n  to  tfn.Mdf  r  if.e  ..-ri  d 
for  12(g).  an  earlier  version  oi  Senate  Bill  I  Its 
wiiuld  have  subjected  issuers  with  more  than  $1 
million  of  debt  securities  Oiit.stanriin^IP  letiri.vt.oii 
ai-.it  the  proxy  rules.  The  Senate  Com>r-;iIrce  on 
Banking  and  Currency,  tiowever,  "jtxofrnux:  ih..l 
debt  security  holders  are  normaliy  btilei  prc!»'  inl. 
from  a  financial  standpoint,  by  the  I'^^xcd  do.'i.s; 
obligrttion  in  the  debt  contract  than  are  holders  ci 
eijuity  securities,  and  hence  r hrrjinaled  :tit  I'.f-nx 
securitv  test  from  the  provisions  ollbc  ti.tl  '  S  K. 
No.  71)0.  H.Sth  Cong..  1  Se.ss   I.  imr>7) 
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the  Commission  seek  to  extend  the 
proxy  rules  to  all  publicly-traded  debt 
securities,  similar  to  the  treatment  of 
equity  securities  under  Section  12(g)  of 
the  Exchange  Act?  Comment  also  is 
solicited  as  to  whether  an  issuer's 
solicitation  of  holders  of  debt  securities 
listed  on  a  national  securities  exchange 
should  remain  subject  to  the  antifraud 
proscriptions  of  Rule  14a-9'i  and/or  the 
rules  adopted  under  Section  14  of  the 
Exchange  Act  to  facilitate  the 
transmission  of  proxy  and  consent 
materials  to  beneficial  owners, '^  even  if 
exempted  from  other  proxy  regulation. 
Finally,  is  the  application  of  the  pro.xv 
rules  currently  part  of  the  expectations 
of  the  parties  negotiating  an  indenture 
agreement,  or  of  investors  purchasing  a 
listed  debt  security?  If  so,  should  the 
proposed  exemption  be  prospective  in 
nature  and  thus  inapplicable  to  classes 
of  debt  listed  before  the  effective  date  of 
the  exemption? 

D.  Automatic  Effectiveness  of  Form  8- A 
and  Elimination  of  Filing  Fee 

The  Commission  proposes  to  reduce 
or  eliminate  some  of  the  procedural 
costs  of  listing  debt  on  a  national 
securities  exchange,  both  through 
rulemaking  and  through  practical 
modifications  to  Filing  procedures." 
Currently.  Form  8-A  registration 
statements  must  be  declared  effective  by 
the  staff,  pursuant  to  delegated 
authority,  which  necessitates 
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'  17CFR  240.148-9. 

'-•Rules  Ma-13|17CFR  240  14a-Hl.  14l)-l  |17 
(.KK240.Hl>-l).and  14b-2  |17  CFK  240.14b-2|. 

'The  Commission  will  accept  the  filing  ofa 
(cnubitied  Form  8-A  and  NYSE  Listing  Apjillralioii 
cm  behalf  of  any  issuer  listing  debt  spfuritir.<;()n  tlie 
NYSE.  The  combined  Form  8-A/Listir.g 
.Application  will  include  all  the  current  di,-.c!osjrc 
requirements  of  Form  8-A  an^  the  listii'.g 
rippliui'ion  requirements  of  NYSE.  The  NY.SE 
iiiteinU  to  dssist  its  listed  compflnie.s  bv  filing  the 
combined  Kor.m  8-A/Listing  ,^pplir.ation  w::h  tl.e 
Co.T.mission  on  behalf  of  the  issuer  and  as  ;t.s  a^en! 
The  issuer,  however,  may  choo.se  to  fil"  the  Form 
H-.^  itself.  Regardless  of  whether  the  is.suer  o:  the 
national  securities  exchange  files  the  Fcjr'i;  tt-A/ 
Listing  Application,  the  issuer  is  snieiy  re.-pnn.sihU' 
lor  the  filing  and  its  contents. 

National  securities  exchange  n'prev  ntjt.ves 
Ki>hing  to  use  a  similar  procedure  stioiild  cr.;;l.M  t 
I'lX'ph  P  Babits  at  |202)  942-2!)rO.  Nation.il 
se(  u.'ities  exchanges  that  intend  to  u.se  a  i  on.hiaeil 
Form  8-A/Listing  Application  th.u  wili  l)e(  on;e 
eftective  upon  filing  must  confirm  \Unt  the 
(oif.Lsiined  Form  has  been  in  fact  filed  With  l!.'' 
f:omniission  prior  to  the  tonime.u.i'ir.c!;!  of  tradinj; 
ill  thf  class  of  securities. 

A  nation.il  securities  exchanj;e  u«:r.g  si.i  h  a 
procedure  may  wish  lo  make  Form  ft-.-\  filings  with 
it'.e  Commission  in  paper,  whether  or  not  the 
resistrant  is  subject  to  mandated  e'ec'rnnic  films; 
\  Id  the  Electronic  Da'a  Gathering.  .•Wial'.sis.  and 
Retrieval  system  (EDC.AR).  According!),  the 
Uixision  of  Corporation  Finance  will  cor,>.i(ler 
requests  for  a  continuing  hardship  exemption 
pur.^uanl  to  Rule  202  of  Regulation  S-T  1 1 7  CFK 
212. 202!  from  any  national  secii.-ities  exr  h.inge 
filing  Forms  6-.\  on  behalf  of  eleitrtmic  filers. 


coordination  among  the  issuer,  its 
counsel,  the  Commission  staff,  and  the 
national  securities  exchange.  A  rule 
change  is  proposed  to  provide  for  the 
automatic  effectiveness  of  registration 
statements  on  Form  8-A,  including 
amendments,  that  pertain  only  to  the 
listing  of  debt  securities  on  a  national 
securities  exchange.^*  In  the  case  where 
debt  securities  of  the  class  being 
registered  were  concurrently  being 
registered  under  the  Securities  Act.  the 
Form  8-A  would  become  effecti\e 
simultaneously  with  the  effectiveness  of 
the  related  Securities  Act  registration 
statement  if  certification  by  the  national 
securities  exchange  had  been  received 
by  the  Commission  on  or  before  the 
effectiveness  of  the  related  Securities 
Act  registration  statement.  If,  however, 
that  class  of  debt  securities  was  not 
concurrently  being  registert  d  under  the 
Securities  .Act.  then  the  Form  8-A 
would  become  effective  upon  filing  if 
certification  by  the  exchange  had  been 
received  by  the  Commission  on  or 
before  the  filing  of  the  form.''' 

In  addition,  the  Commission  proposes 
to  eliminate  the  $250  fiUng  fee  for 
registering  a  class  of  debt  securities  on 
Form  8-A.'*  Form  8-A  would  be 
revised  to  add  two  new  boxes,  one  of 
which  the  issuer  would  check  to  signify 
it  is  a  debt  registration  requiring  no  fee 
and  that  the  Form  8-A:  (1)  Is  to  be 
effective  automatically  upon  filing,  as 
no  debt  securities  of  the  class  being 
registered  on  the  form  are  being 
registered  concurrently  under  the 
Securities  Act;  or  (2)  is  to  be  effective 
simultaneously  with  the  effectiveness  of 
a  related  Securities  Act  registration 
statement.  Comment  is  solicited  as  to 
whether  these  proposed  amendments 
address  the  procedural  and  timing 
concerns  of  issuers  listing  debt 


•■"('roposed  atr.endmenls  10  Rule  1 2d  1-2  and 
Instrui  lion  A  of  Form  8-A.  Forms  8-A  that  register 
both  debt  and  equity  securities  would  not  be 
encompassed  b\  the  proposed  amendments. 

"  If  .111  issuer  elects  to  file  the  Form  8-A  (or  Form 
B-.VListing  .\ppliuition)  itself,  it  must  ensure  that 
theCoitimissioi.  has  received  certification  from  the 
exchange  on  or  before  the  date  of  filing  the  Form 
il  autoHMiir  efhfCJiveness  is  requested,  or.  if 
r  onrurient  etfectueness  is  requested,  on  or  before 
the  Securities  Act  registration  statement  has  been 
del  lareci  effective  An  issuer  may  contact  the  Offii  c 
ot  Qualitv  Cc.itrol  at  (202)  942-8970  (ext.  44751  lo 
verify  that  certifit  ,ition  h.is  been  received  bv  the 
(;o[nn.i>-s:on. 

Til  the  extent  that  multiple  debt  issues  are  being 
renistered  on  a  single  Form  8-A.  then  certification 
for  e.irh  issue  must  be  received  by  the  Commission 
prior  lo  effectiveness.  Where  a  Form  8-A  relates  to 
debt  securities  to  be  listed  on  multiple  national 
securities  exchanges  [eg  .  the  NYSE  and  the  Boston 
StiK  k  Exchange),  then  cenifirjtions  must  be 
received  bv  theCom.mission  from  each  excha.ige 
prior  to  effectiveness. 

"-Prnpo.srd  amendment  lo  Rule  12!>-7. 


securities  on  a  national  securities 
e.xchange. 

E.  Reporting 

Today's  proposals  do  not  exempt 
listed  debt  securities  from  registration 
and  reporting  under  the  Exchange  Act. 
Companies  that  list  their  debt  securities 
for  trading  in  the  public  market  will  still 
have  to  provide  annual,  quarterly,  and 
current  reports.  This  raises  the  question 
as  to  the  need  for  similar  requirements 
for  issuers  with  substantial  amounts  of 
debt  securities  traded  in  the  OTC 
market. 

When  Congress  amended  the 
Exchange  Act  in  1964  to  add  Section 
12(g).  it  extended  registration  to  the 
OTC  market  for  the  first  time.  However, 
the  1964  amendments  focused 
e.xclusivcly  on  issuers  of  equity 
securities.  No  comparable  provision  was 
provided  for  debt  securities  that  are 
traded  in  the  OTC  market.  This 
difference  in  regulatory  treatment  was 
not  based  on  a  policy  decision  that 
current  financial  information  is  not 
important  to  the  market.  Rather,  the 
decision  appears  to  have  been  based,  at 
least  in  part,  on  the  nature  of  the  debt 
.  securities  market  in  1963.  At  that  time 
it  was  considered  unnecessary'  to  extend 
registration  to  debt  securities  trading  in 
the  OTC  market,  as  it  appeared  that  a 
company  that  had  a  significant  amount 
of  debt  securities  outstanding  would 
probably  meet  the  Section  12(g) 
threshold  with  respect  to  its  equity 
securities." 

Specifically,  in  its  1963  Special 
Study,  the  Commission  cited  the  rcbults 
of  a  questionnaire  it  used  in,  among 
other  matters,  determining  whether 
debtholders  independently  needed  the 
protections  of  Section  13,  14.  and  16  of 
the  Exchange  Act.'"  The  questionnaire 
sought  information  about  outstanding 
debt  securities,  face  dollar  amount,  and 
number  of  holders.  While 
acknowledging  the  small  number  of 
respondents  to  the  questionnaire,  the 
Conmiission  found  that  of  218  issuer.s 
that  responded,  only  58  would  not  have 
incurred  a  reporting  obligation."'  Of 
these  issuers.  45'^o  had  less  than 
S250.000  face  amount  of  debt  securities 
outstanding,  60%  less  than  $500,000 
outstanding,  and  76%  less  than 
SI  .000.000.*'  The  Commission 
concluded  that  the  proposed  Section 
12(g)  equity  threshold  would  make 
financial  reports  publicly  available  to  a 


'"  H«il  Spec  ial  S'udv.  siiprri  note  27.  dt  a.r>'l 

"Id 

'■•rublii  I\  avrtildbie  fina.-.cul  information  v\oulil 
have  Ix-en^ivailable  for  160  issuers  that  would  haw 
met  the  proposed  Section  12(^1  threshold  requiring 
regi.Ntrariiii:  of  tlieu  pquitv  «•>  •..,-ii(es.  Id 

"Id 
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large  majority  o  debtholders. 
Furthermore,  th  e  aggregate  sums  lent  by 
issuers  that  woi  Id  not  be  subject  to  any 
reporting  obliga  lion  tended  to  be 
modest.  Thus,  t  le  1963  Special  Study 
recommended  t )  Congress  that  Section 
12(g)  not  apply  o  debt  securities.*' 

In  the  1980s,  he  issuance  of  debt 
securities  in  hot  i  private  placements 
and  public  offej  mgs  began  to  increase 
dramatically  ••-   n  addition,  the 
increasing  use  c  F  leveraged  buyouts  that 
concentrated  eq  jity  ownership  below 
Section  12(g)  th  esholds  resulted  in  a 
number  of  com{  anies  with  significant 
outstanding  deb  I  securities  that  are  not 
reporting  comp.  nies.  Concerns  have 
been  expres.sed  >bout  the  lack  of 
information  beii  ig  available  to  the 
market  regardin  ;  the  issuers  of  some  of 
these  securities  ''  In  the  case  of 
privately  placec  debt  securities  traded 
in  the  OTC  marl  et,  no  registration  or 
periodic  reporti;  ig  under  the  Exchange 
Act  is  required.  Section  15(d)  of  the 
Exchange  Act-"  requires  reporting  bv 
issuers  that  mak  ?  a  registered  offering  of 
equity  or  debt  st  curities,  but  permits 
companies  to  su  ipend  their  reporting 
obligations  after  one  year  when  a  class 
of  securities  are  leld  by  fewer  than  300 
record  holders. 

As  applied,  m  )st  issuances  of  debt 
securities  are  vi(  wed  as  separate  classes 
of  debt.  Therefoi  e.  it  is  not  uncommon 
for  a  company  tf  at  sells  registered  debt 
securities  not  to  pave  a  15(d)  reporting 
obligation  after  i  s  first  year.  While  there 
may  be  more  tha  i  300  holders  of  record 
for  all  the  registf  red  debt  of  a  company, 
on  that  there  are  fewer 
of  record  for  anv  one 


It  IS  not  uncomn 
than  300  holders 
issue. 

The  staff  of  thi  Division  of 
Corporation  Fin; 


hi 


pi ;: 


-Mar  h 


er  IS 


■"  H  TheCommis!. 
3M(a;n)|I5US.C.  7 
Indpnture  Act  of  193! 
to  rrquire  companies 
under  it,  but  are  not  c 
dutv  to  report  under 
and  15(d)  of  the  Exc 
of  the  reporti.ng  requ 
Cominission  might 
supra  note  27,  at  6. 

•*-  Federal  Reserve 
(December  1982 

*^SeegPivwlly.  ]< 
Business."  Forbes  |A 
"Markel  Place— Whe 
Facts."  The  \ew  Yori 
Jereski,  "Now  You 
Bu'iine^s  Week  (.'\pri 
note  26. 

See  also,  Harris 
E-II  Holdings,  Inc. 
L  Rep  ICCH)  par.  94. 
I'i89).  The  court  held 
provisions  in  the  i 
Trust  Indenture  Act 
of  financial  and  other 
rej'orting  company 

"  15  L'.S.C.  780(d). 


ncc  recently  examined 

3n  also  noted  that  Section 
nnn(a)(l)|  of  "|t|he  Trust 
gave  the  Commission  power 
which  qualify  indentures 
herwise  under  a  statutory 

provisions  of  Sections  13 
nge  Act,  to  comply  with  such 
ements  of  section  13  as  the 
scribe."  19t>3  Special  .Study. 


Sei 
12 


Tnst 


ullelin,  Vol.  68.12-79.3 

1993). 

ki.  "None  of  Your 
ril29.  1991)  at  68.  Norris. 
Companies  Conceal  the 
r/;nps  (September  14.  1990): 
the  lunk.  Now  You  Don't." 

1990)  at  40:  Col!«on,  supra 


IND. 


and  Savings  Bank  el  al  v. 
111.  No.  89  C  203)  Fed.  Set: 
>17  at  95.057  (September  5. 
that  absent  specific 
nd^iture.  Section  314(a)  of  the 
)uld  not  compel  production 
nformation  by  the  r.on- 
toils  trustees. 


information  on  companies  that  had 
more  than  5  million  dollars  of  debt 
securities  outstanding  to  determine 
whether  the  companies  were  reporting 
with  the  Commission.  The  staff 
concluded  that  there  are  at  least  200 
non-reporting  issuers,  with  over  $47 
billion  of  debt  securities  outstanding.-'"' 
It  appears  appropriate  to  determine 
whether  the  nature  and  size  of  the  debt 
market  has  sufliciently  changed  since 
the  1960s  such  that  continuous 
reporting  by  issuers  with  significant 
amount  of  debt  securities  may  now  be 
warranted. 

Comment  is  solicited  as  to  whether  it 
is  now  desirable  for  the  Commission  to 
adopt  rules  or  exercise  definitional 
authority  under  the  Exchange  Act  or 
Trust  Indenture  Act  to  increase  the 
number  of  issuers  with  debt  securities 
traded  in  the  OTC  market  that  would  be 
subject  to  periodic  reporting  For 
example,  are  periodic  reports  needed  for 
companies  that  have  issued  debt 
securities  but  subsequently  suspended 
their  reporting  obligations  pursuant  to 
Section  15(d)  of  the  Exchange  Act? 
Comment  also  is  solicited  as  to  whether, 
even  in  the  absence  of  a  registered 
offering,  an  issuer  of  debt  securities 
should  be  subject  to  an  Exchange  Act 
reporting  obligation,  similar  to  the 
provisions  governing  the  registration  of 
equity  under  Section  12(g)  of  the 
Exchange  Act. 

If  such  reporting  obligations  are 
needed,  should  the  thresholds  be  based 
upon  the  total  dollar  amount  of  debt 
securities  outstanding,  the  number  of 
record  or  beneficial  holders,  and/or 
other  criteria?  If  the  number  of  holders, 
comment  is  solicited  as  to  the 
appropriate  threshold  number  of 
holders  (i.e.,  300,  500,  or  some  greater 
or  lesser  number)?  Comment  is  solicited 
as  to  how  the  number  of  holders  should 
be  calculated  for  these  purposes.-*** 
Comment  also  is  solicited  as  to  whether 
the  total  amount  of  registered  debt 
securities  outstanding  of  an  issuer 
should  be  viewed  as  one  class  in 
determining  whether  the  threshold  is 
met. 

11.  Request  for  Comment 

Any  interested  persons  wishing  to 
submit  written  comments  on  the 
proposed  rules  and  amendments,  as 


-•"The  staff  believes  that  these  statistics  are 
understated  since  non-reporting  companies  often 
consider  their  financial  and  operating  information 
proprietary. 

-^  Where  securities  have  been  issued  in  liook- 
entry  form  and  held  by  the  Depository  Trust 
Company  ( -DTC'),  the  staff  has  taken  the  position 
that  DTC  participants  should  be  included  in  the 
calculation  of  the  total  number  of  record  holders. 
See.  CFACBrmic  Trust  I'je9-A  („\rt;:.ib.e  Mon  h 
30.  1990). 


well  as  any  other  matters  that  might 
have  an  impact  on  the  proposals  set 
forth  in  the  release  are  requested  to  en 
so.  Comments  are  requested  on  the 
impact  of  the  proposals  on  issuers. 
debtholders.  broker-dealers,  and  others. 
The  Commission  also  requests  comnn'ui 
on  whether  the  proposals,  if  adoptt^tl. 
would  have  an  adverse  effect  on 
competition  that  is  neither  necessary 
nor  appropriate  in  furthering  the 
purposes  of  the  Exchange  Act 
Comments  will  be  considered  by  J.'ii^ 
Commission  in  complying  with  its 
responsibilities  under  Section  23(a)  ul 
the  Exchange  Act.*'' 

III.  Cost-Benefit  Analysis 

To  assist  the  Commission  in  .Ms 
evaluation  of  the  costs  and  benefits  ih.il 
mdy  result  from  the  proposals, 
commenters  are  requested  to  provide 
views  and  data  relating  to  any  costs  anii 
benefits  associated  with  these  proposals. 
The  proposals  are  expected  to  decrease 
the  net  costs  to  issuers  associated  with 
listing  debt  securities  on  a  national 
securities  exchange,  without  materially 
diminishing  the  benefits  to  investors 
Among  other  matters,  the  proposals 
would  exempt  the  class  of  debt 
securities  from  the  restrictions  on 
borrowing  and  the  proxy  rules 

The  costs  to  investors  associated  with 
these  proposed  rules  and  revisions  are 
minimal.  Currently,  an  issuer  is  not 
required  to  register  debt  securities  undrr 
the  Exchange  Act  in  order  for  those 
securities  to  be  traded  in  the  OTC 
market.  By  reducing  the  regulatory  costs 
of  listing  debt  on  a  national  securities 
exchange,  it  is  expected  that  more 
issuers  will  fist  such  securities  and  thus 
register  under  the  Exchange  Act. 

IV.  Summary  oflnitial  Regulatory 
Flexibility  Analysis 

An  Initial  Regulatory  Flexibility 
Analysis  has  been  prepared  in 
accordance  with  5  U.S.C.  603  for  the 
proposed  rule  and  amendments  to  Rule 
12b-7,  12dl-2.  and  Form  8-A.  The 
analysis  notes  that  the  proposals  are 
expected  to  reduce  regulatory  costs  for 
small  entities. 

As  discussed  more  fully  in  the 
analysis,  the  proposed  changes  would 
affect  persons  that  are  small  entities,  as 
defined  by  the  Commission's  rules.  The 
exemptions  provided  by  Rule  3al2-ll 
and  revisions  to  Rules  12b-7, 12dl-2, 
and  Form  8-A  are  expected  to  decrease 
the  compliance  burdens  of  small 
entities.        ' 

Commenters  are  encouraged  to 
comment  on  any  aspect  of  the  analysis. 
Such  comments  will  be  considered  in 


'ISl^S.C.  78w(.(). 
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f'lw  preparation  of  tKe  Final  Kt't;u!at..ry 
FUivihility  Analysis  tf  the  prc^posed  rule 
:fiil  amenrinients  are  adopted.  A  i npy  (,; 
flier  analysis  may  he  obtained  by 
'.  uruactmg  Joseph  ['.  Bi^nts,  Ottic  ■•  ot 
fjiscilosure  Policy.  Division  ot 
C.)rpnratiop.  Finance.  Securities  ami 
fArhan^e  Commission.  450  rit>h  .Sfr....(. 
f^V"  .  Wjshmgton.  DC  2054<l 

V.  SiidJutory  Basis  for  Rules 

a:ii:'(ut::i';nt<  are  b^ing  pnipoM-d 
('ur-iiianr  to  Exchange  A.t  Sfti.tit;:., 

■[i\{Vi}.^<^^'  to."-'  1^,-'  i4.'^-  ,!-a  1'.. 

'•>    ii'.t.'tuied 
U>\  «fisubjfH:ts  in  17  V.VR  Parts  .:4'.)  jnd 

K  :piiri  itij;  lud  r'.-Cs:riike-p:(;;; 

■  "pure'Tiorits.  St'Ci;rities 

f'"i.t  of  Proposals 

In  •»  cordiQce  with  the  h>re_i;oin^, 
i  itlt;  1 7.  Chapter  W  of  the  C.kIo  of 
s ;  .'er^d  Rccidations  i-<  pro{»t.";i»d  ro  );■• 
.!-;  T.fled  ;:;  pirt  as  t'.jllovvs 

PART  240— GENERAL  RULES  AND 
REGULATIONS.  SECURITiES 
eKGHANGEACTOFl934 

;    The  authority  citation  for  p  .rt  240 
•    '."iriues  to  read  in  part  as  fo!lo;v.s 

Au(hon«y:  I'".  ll.S.f;  77i  .  77d,  77^.  77.. 

'7;.  77>-w,  77;4^,  77anv..  77sss.  77(t;.  7)l<  , 

'^^.t,  7rti,  7f>).  7H/,  7Hm.  7Hii.  780.  7«p  7tM. 

•:•.',  7,;.v.  7Hr7f(i;.  79q.  70t.  Kr.<i-L'0.  HO;i-.i:  i 

■uu-c't.  Ho.i-.:7.  m'n-\.  mh-^  .^m!  8*jf>-i  [, 
'lel'-si  iHhfrwi-.e  riu?"«l 
•  •  •  «  * 

-  Uy  •idding  IS?  241 'MIJ- I !  ^'(••^,!,l^ 

■  liovvi: 

3  240  ?ai2-1 1     Fxe-nptton  from  Sections 
S;3),  1  i{3).  l»;b).  and  14|c)  for  debt 
iecumias  listed  o.,  f.  ^ctionai  securities 
'2xcha.''ge. 

I  ;i  r.'.  St  s:-ci!ri!:es  that  are  |i>;i'd  to; 
f;  tdiag  on  a  nationJ  securitie-. 
e  vh-aii'e.sha!!  U'  exempt  from  Iht; 
r.rstri'jtions  on  b;irr';v.in>i  c-f  Section  Mf.il 
f  th.e  Act  !15  li.S.C  vdina)). 

(!))  D<il)t  seciiritiHs  r'gisfer-.d  (>ii.-snaal 
'  >  the  provisiofis  of  Section  lJ(h)  of  the 
At  (13  If.S.C.  78/1 1)))  shall  ()e  exmijit 
frorr;  Sections  14ia).  i4(:-j.  and  I4(c|  of 
'!.e  Act  (15  li.S.C.  78n!h),  (b).  and  (cj). 

{>  )  Rir  purposes  of  this  sec:tion.  (Mh 
■'  ttrities  is  defined  to  mean  any 
viiiiriiies  that  are  not  "equity 
s'.Tnrities"  as  defined  in  Section  .l{.i)(  1 1  j 
of  the  Act  (15  U.S.C.  78c(a)fn))  and' 


,:!4f).:<all-]  thereunder. 


"IStJ.S.C.  78(:|,il(1J). 
'•r.  U.S.C.  78i. 
•Mr.  U.S.C  78j. 
"l.-i  U.S.C  78/. 
•..S  U.S.C  78n. 
■  IS  U.S.C.  78w. 


i.  By  adding  a  sentence  to  the  end  of 

^  -40. 1 2\<-7  to  read  as  follows; 

§2i0  52&-7    Filing  fee. 

*  r-io  fee.  however,  shall  be  paid 
'o  the  Cj.r.unission  for  the  rej^istration  of 
deb;  s-^cisrities.  as  defined  in 
i;  -'40.;jal;!-ll(c),  on  Form  8-A  ( 17  CFK 
•>:•;*:». ^i.Ha;  pursuant  to  Section  12(bj  of 
•J!.*A<t  (1.5  U.S.C.  78/(b)). 

4.  B>  revising  the  section  heading;. 
''.••><it;r.nt:ng  the  existing  text  a.-, 
p  ir.iiiriiih  [a],  Mvi  adding  paraf;r.iph  {ui 
.'.:  ii24().l^dl-2  to  read  as  folhnvs. 

§  240. 1 2d  I  -2    Effectiveness  of  registration. 

(a)  '   •    " 

(b)  A  registr.,tion  .statement  on  {■<:::;•. 
H-A  ( !  7  CFK  249.20aa)  that  only 
p.Ttdiiis  tr>  the  listing  of  a  class  or 
cla-i-es  of  d-i>*  securities,  as  dt.fi".e,i  i.' 
<^240.  Ja«.i-n(c).  on  a  national 
si:«  'inties  ••<,;  hange  for  which 
certificutinn  has  been  received  by  fh- 
Comrnissio::  sha!!  become  effective 
■.:;■-'  i;  tti;t:g  with  the  Commission.  i:i  thr 
(i!  V  of  a  class  of  debt  securitie-:  not 
cf-ncorr-ntiy  being  registered  under  tlu- 
Securities  Act  cf  l'J33  (15  I'.S.C.  77a  ^'l 
^fV/.)  (  "S';<;uriti<js  .\ct');  andorherwise. 
i.i)o;i  th(r  effectiveness  of  a  concurrent 
See  urittes  Act  registration  statement  to 
wh'.rh  th"  dd:\  securities  relate. 

PART  24&_FORMS,  SECURITIES 
e.XCHANGEACTOF1934 

5  Vtiv.mthority  citation  for  part  24*) 
I  -..•itinues  to  road  in  part  as  follows: 

■\utSonty:  T  j  li..S  C.  78ii.  ft  .ve';  .  i;';!'-  > 

•■•■'■•'-.■;:■,»•  Ciit':  i; 

*  «  » 

t.  liy  ar'.;en:i:ng  §  24<>.2();la  by  addiJii; 
[>ar.ii;ra^h  fc)  to  read  as  follows: 

§  249  2C3a    Form  8-A,  for  registration  of 
certain  ciasses  of  securities  pursuant  to 
section  12  |bj  or  (g)  of  the  SecurHes 
Exchange  Act  of  1934. 

«         •         « 

('  1  It  tills  forn-.  is  used  only  f.;r  th., 
re-iscr  ition  of  a  rl-iss  of  debt  securities 
:!i  defia-d  in  Rule  3al2-llff  j  and 
( ertifii.ailcn  from  the  national  securiti   , 
♦  •\«h;!n...;e  has  been  received  by  the 
fiomrnisxon,  it  shall  become  erTt'c!;-..' 
either- 

(I)  Upon  filing  with  the  Conui.i-^sioii 
in  the  case  of  a  class  of  debt  securities 
not  (oncurrently  being  registered  under 
th.'  Securities  Act  of  1933  (15  l!.S.f:.  7'  i 
ft  s,"(/.)  ('Securities  Act");  or 

(2 J  Upon  the  effectiveness  of  a 
concurrent  Securities  Act  registration 
statement  to  which  the  debt  securities 
relatfv 

7.  By  amending  Form  8-A 
(*(  24<l20aa)  by  adding  two  check  box.-s 
to  the  cover  page  immediately  befon; 
'■Se(  uritie  ;  to  be  registered  pursuant  to 


Sef.tion  12(g)  of  the  Act."  and  by  adding 
par.jgraph  (c)  to  C^-neral  ln^;nic:ti'in  A  r,, 
rctd  as  follows: 

Note;  Tile  tc\t  of  Fonn  rt-A  dta  i  :v.t  ,,:,; 
t{i»-  Vtie,!d:p.«i»s  will  not  .ipp.-ir  in  t'lr-  (:,,.| 
of  F'-l'.-il  R»'gi.l,if;.,ris 

Form  B-.A— For  Rn°islrjtio:<  ot  (*rt  jin 
t:ijN,»-s  orS<Kuriiit>s  Pursuant  lo  Stt  Jion 
tJ(l)(  «r  (•;)  of  the  Spcunties  Kxchaiiuf  \. !  >,i 
i  'It  4 

•  •  -  » 

:,  rhi-.F.jri;.  rt:l.!f-^<  to  tlif  r-  ^.-....u..,:  ,.; ,: 
'.  [■i\-i\ti ilr'ht  sfcuritie.'!  and  is»;t^^  riw  up,,  i 
t'Mffi  pursuant  to  tit^iwral  (nstnu  ti(.-,i 
.^^llll.pl.•ast■lht•<.^^.thefoilo^^i;^;;^,..^  |     | 

It  tlu.s  l-i;nn  orliit'.'s  to  th«  re^i.^toitjiri  .j» ., 
t  it>SMf  .(t;ht  se(urjti»,"janJ  is  to  In*,  ti:.- 
Kf*f<:f:v  si-ii:ilt;ili'Miusly  wit!;  the' 
Hr  •■':'.>';>.-s>j  of  a  (oni.urrcnt  rci;'..sri.!;i<>r 
^•dr-TT:tMr  'inder  the  .St'<;uriti«*<i  Act  ot  M  i  i 
P'^rsi^anr  to  Gr'ncral  lastrjctlo::  .Mr  )i  J). 

(.h\i.tc.\!.iNS!Kt  crinxs 

\  f:  :!■■  !i  to-v^,-.of  Form  «-A 
•  •  •  •  • 

;■  I  i.'a'.i  ..  :i.r:!i  li  ustJ  unly  fi>r  t;ir 
f't{istrjt:.n  vt  ,t  ( l<!ss  of  df»ht  s..f  uriti.  . .. , 
t'..'t;i;e.l  in  Kaifi  .Ia1^-U(i )  (17(:FK 
::40.  Iaf,i-n(t!)ai!drfrtit«  rltioii  hnr.    ' 
i.iiior.ii!  s»s:ariti»s L'Ki.hatiKe  has  hft-n. 
r-".'.vfd  ?)'/  th^•f;t).T.:^:is^;on.  rt  s*  ;"  S 
'-ttV-'itiyer 

(I!  up'jit  t:!ill;a  ivith  t!irrG)nin:i  •-:;!>:•.  ,,-,  r;.  . 
■  -i  .►•  of  a  ciass  of  deb'  ;•.•»•<  i.ritii.'s  r.o» 
ii.a(.t:rr-'r;!iy  b«»in>{  repisffrvd  umiKr  rfi« 
:?•■  .i.r:t!.:;s  A;.t  of  Hit  J  ( iS  I  f  .S  C.  7f;a  <-f  -.t;  )    • 
f '.S'-i  •j-d!;'sv\cf);or 

(-')    in:ii!!.<i:.:o'f.>!y  w;th  thi;.tfr«.  ^:v»- •.  -^^   it 
..      ':  .;rr 'i:t  he.  :;ntiHs  A>  t  .-egistf.ition 
-•  v-:,.-;;:  t-.>  ivhit  h  th';  deiir  seriirific-.  o  1.-;' 
.v.-Kiik-lJ;'!-2(h)(|7CFK.MM.V.'d;    ::i  li 

!<V  rlit  ('onitr.tH-jfiti 

l.\»t   .1:  I    ;!.•  1.  Vru 
MjrmrM  H.  Ml  Farldiid. 

iU  ('  h  ,  '14-ri"  d  F,!-.i»,  ■*,-o}.;,  4-,. 


DEPARTME.Nr  OF  TRANSPOnTAT.'ON 

Coast  Guard 

33  CFR  Pan  100 

(CGD  05-34-017] 

R:N2115-AE46 

Special  Local  Regulations  for  Marine 
Events;  Atlantic  Ocean,  Ocean  City 
MO 

agency:  Coast  Guard.  DOT- 

ACr/ON:  Notice  of  proposed  ndernaking 

SUMMARY:  The  Coast  Guard  is  proposing 
t(.(>stablish  permanent  special  local 
regulations  for  the  Ocean  City  Offshon; 
Cracid  I'rix  held  annually  in  thi^  Arlnntic- 
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Ocean  off  Qceap 

n^tilalions  wti 
navigation  in  t 
siifefy  of  specti  I 
These  reguJatk  qs 
fiir  the  safety  o 
«tn  the  navij^ab 
i"vt>nt. 

DATES:  Cxiitiiu*; 
nr  hi'fiirn  Au<;! 
ADDRESSES:  C< 
iiiailoil  or  hand 
[\Ay],  Fifth  Cojis 
(TDwford  Stif^  , 
23704-5004 
avail.ihlo  for  in 
room  2C9  of 
hours  are  betw 
Momlay  tb 
holiiiays, 
FOR  FURTHER 
Strphr;-!  I..  Phil 
Affiiir.s  Branch 
Uislrict.431  Cri 
Portsmouth,  V 
3r,H-«204 


t 


T  ,e 


"Ihi! 


non^  \ 


its  mu^t  be  rr«:niv(d  on 

8.  1904. 

inionts  .shotihi  bi- 
r^rriefl  to  Comma  ml' t 
Guard  Distritt,  4:n 
Ports.-ROLith,  Virjiir.ja 
comments  \%til  hvi 
pe«:tion  ?.T)t]  ropyinsj  m 
adtlrrss  Normal  offic  e 
n  8  a.m.  and  4:.'!0  pm.. 
Fri«f.»y,  »;vi.i.'pt 


WlORMATION  CONTACT: 

ips.  (;hicf,  Boatint^ 
Fifth  Q)a&t  Ciu«rd 
wfonf  Street, 
ifeinia  2.')7t>4-.5(M>4  (MtM) 


(k»  iments 


pel  sons 
Mi 


u  d 


r  ?gul 


ri 


SUPPI-EMEKTARYl 

Request  for 

Interested 
p;irtiijipate  in 
sobmittinj;  writ 
<u-){nuieDis.  Per3|)n 
c.-oin:nents  sho 
arx)  addresseis 
0.')-?>4-017)anc 
thi«  proposal  to 
apply.  Reasons 
•T»mment.  The 
<:hanged  in  hghi 
All  t omments 
expjration  of  th 
be  o)nsidered  before 
taken.  No  publi 
one  may  be  hek 
a  he^iring  are  ret  ei 
determined  that 
make  oral 
ndemaking  pro<lcss 
u)mn:M*nts  ivill 
staniped  .self-. 
•uivelojM  is  eiif 

Drafting  Infurm^t 

T!]e  drafters » 
(Irefjory  C  Garr^jon 
Boatint;  Affairs 
GuHiil  Distrii;t, 
I^oinliiuili, 
(iuatd  District  I 


pnise:  itat 


-adi ! 


S!  iti 
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Gty.  The  effei.1  of  these 
be  to  restrict  general 
e  regulated  area  for  th»; 
ors  and  participantfi. 

are  aeede^l  to  provide 
life,  lirnh,  and  property 
L"  wafers  during  th(! 


rNFORMATIO»4: 


are  invited  to 
is  rulemaking  by 
en  views,  data,  cir 
s  submitting 
in«:lude  their  nan:es 
liertify  this  noti«:e  (CGD 
the  spet.ific  section  of 
vhich  their  comments 
hould  be  given  for  oai;h 

lations  iu.iy  be 
of  comments  re«ejv«.*«f. 
ceived  before  the 
com.Tient  p«ui(xJ  will 

flual  artiozt  is 
hearing  is  planned,  but 
if  written  retjaests  for 
ived  and  it  is 
the  opportunity  to 
ions  will  aid  the 
The  receipt  of 
at;know!e*fged  if  n 
ressf>d  po.sttard  nr 
)Si;d 

ion 


this  D'jlit.v  are  QM2 

,  pnjjetj  fjfficer, 
ranr;h.  Fifth  Coast 
^.d  LT  MonitAi  L. 
projett  aitt(m«;y,  Fifth  (Joast 
tgal  StHft, 


Disiuss^on  of  Fttipusttd  Re^u)ation<i  ~ 

Thelj]iit.,dh 
As.soci.atioa  ann 
C)f:..>aiaC4tyOffs 
yi'ir  Siie  llr.ited 
A;sso«ia;ion  rcfjt 
Crii-ini  pmvidiic 


OS  (JsTsliocii  Rai  iug 
'.a!ly  sp<jnsors  tlse 
ofti  (-rjnd  \'T\x.  K.ii:h 
JU'tes  Offsbor;  Kacir^ 
ests  thjal  the  Coast 

ntri»l  of  spiMlator  .mtl 


commerciaJ  traffic  within  the  reguFated 
ar(!t>,  as  part  of  their  application.  Sirvce 
this  is  a  regular,  yearly  event,  the  Coa.st 
Guard  proposes  to  develop  a  spe«  i.j] 
local  regulation.  Spfxificatly  the  (^oast 
Guard  seeks  to  n«gulate  the  vvafervvays 
surroimding  the  race  course.  The  course 
runs  from  Ocean  City  Inlet  to  Nfarj'lanef 
Beach.  To  provide  for  the  safety  of 
participants,  spetTfafo.'T;,  and  vessels 
transiting  the  area,  the  Coast  Guanf  will 
restrict  ves.sel  irjovemenf  in  the 
nigulated  area.  A  temporary  sprnfafor 
an  (borage  area  will  be  established  for 
what  is  expected  to  be  a  hurge  spectator 
fleet.  Coast  Guard  patrol  vessels  vviil  tx; 
positioned  at  Ocean  City  hilet  to  direct 
vessels  around  the  regulated  area,  or  to 
the  temporary  spectator  anchorage  area. 
The  sponsor  usually  provides  2U  vess»;ls 
to  assist  the  Coast  Guard  and  lot^ 
government  agencies  in  patniUmg  the 
event.  Medical  ve.ssels  wil!  isplay 
flourtiscenf  orange  placards,  .ind  pjitrol 
boais  will  display  (lourescent  gn'^'n 
placards. 

KeguUtor]^  Evaluation 

This  proposal  is  not  a  signifiumt 
regulatory  action  under  section  3|f]  of 
Kxw:utive  Order  12866  and  does  not 
n>quire  an  assessment  of  potential  costs 
:md  benefits  under  section  6fa}{.?)  of  that 
order.  It  has  been  exempteti  from  review 
by  the  Office  of  Management  and 
Budget  under  that  order.  It  is  ivrf 
signifi(xint  under  the  regulatory  polii  ies 
and  pr»)tedures  of  the  Department  of 
Transportation  (DOT)  {44  FR  11 040; 
February  26.  1979).  The  Coast  Guard 
expects  the  economic  impact  of  this 
propo.sal  to  be  so  minimal  that  a  fuJI 
Regulatory  Evaluation  under  pjnii^raph 
lt)e  of  the  regulatory  policies  and 
proccduies  of  DOT  is  uiuieccssaiy.  This 
regulation  will  only  be  in  effect  for 
several  hours,  one  day  a  year,  an<}  the 
impact  on  routine  navigation  is 
ex[)ect«!d  to  lie  minimal. 

Small  Entities 

I  inder  the  Rc!gulatory  Flexibility  Arjt 
{5  L'.S.e.  601  etSKq),  the  Coast  Guard 
must  consider  whether  this  proposal 
will  have  a  significant  economic  ini{wi;f 
on  a  substantial  numbor  of  sni-nll 
entities.  •Small  Entities"  include 
independently  cwne<i  and  n)>?rited 
small  businesses  that  are  not  dorain.jnt 
in  :hinr  field  ami  th.it  otherwise  qualify 
as  "small  bi;i.ixiess  concerns"  uriier 
section  3  of  the  Small  Bii.^iiiess  Act  f  15 
IJ  S.C.  632).  It  is  a^'nicipalcd  M.i\  th.'> 
impact  of  this  ^.ircpos.)!  on  .ocn- 
p-irlicipaling  i.v.vdW  cniiiics  will  ;i(  tuafly 
be;i!  Hi  their  busir.'^s  due  to  lh#? 
incTea.'U^  in  lo«:aJ  ?;;iiri.-an.  Tlic  Vo-r.A 
Gtf.ird  will  (j^rtify  urnler  5  U.S.C.  rH)r>tb), 
lb.-»t  this  proposal,  if  adopti^i,  will  slot 


have  a  significant  ecotioraic  inipaf:1  on 
a  siihsfanfial  number  of  sm.^ll  ejiritif^s 

(^llectioa  otTnfonnatioa 

This  propostnf  rule  contains  nn 
collection  of  information  refjtjtrrments 
under  the  Fajierwcrk  Redoction  Ar  t  (44 
n..S.r.  .i.SOl  etst'q.]. 

Feileralism  .^ssesismenl 

This  action  has  bern  analy>.(;il  \i\ 
(jrcordnn».e  with  the  prinfTiplfjs  ar.d 
(.riieri.)  contained  in  rJx{x;nfive  Onfrr 
12!>12,  and  it  is  an'if.ipatixi  that  fh's 
proposal  ruJoniaking  v«'iil  not  r.iise 
siifnijcnl  federalism  i;)'p)ic;jfjon';  to 
warrant  the  preparEtionof  a  FVdi'rnlt^ju 
Assrssmejit. 

Environment  Assessment 

This  prop(ised  rulemaking  has  l«':i! 
lh<jrt)ughly  reviewed  by  the  Csjast  (iuard 
and  delermined  to  be  i^tegoiicaliy 
excluded  from  further  enviroamcntjl 
<locumcntation  in  accordance  with 
*i  2.B.2.C  of  Commandant  Instruction 
Mlt)47.'i.lB.  A  Categorical  Exciusim) 
Determination  statement  has  been 
pn;pared  and  placed  in  the  rulem.ikujg 
doi;ket,  aiul  is  available  for  inspN.lion  o» 
<  opving  where  imlica'ed  undi;r 
ADDRESSES. 

List  of  Subjects  in  33  CFR  Part  1U« 

MariiW  Safety,  Navigation  {wat«;r), 
Ke^xirting  and  recordkeeping 
re^oirrments,  Waterways 

Proposed  Regulations 

III  consiileration  of  the  fuit^oi-jg,  poii 
100  of  title  33.  Code  of  FecJeral 
Regulations  is  proj.-in.seil  to  Ik)  amended 
as  follows. 

PART  too— [AMENDEDJ 

1   The  authority  citation  for  p.trt  irK) 
c  nntintjes  to  read  as  follows: 

Authority:  :j:i  l!..S.C.  1.''.:}:);  4')c>H  i.4»i  j.n<l 
3:)t;FK  TOO. 15. 

2.  A  ne-A  t>  lf)0..S17  is  *tde«J  to  re.wl 
as  follow."-;: 

§100.5T7    Atlantic  Ocean,  Ocean  Ctfy, 
Maryfand 

(a J  Di:f,i)iiion.  (l\  liegulitirxi mett.  Tin; 
vv.iKirs  of  the  Atlantic  Ocvian 
1  onmicni  ing  .ii  a  point  on  ihe  shurelino 
at  lalitude  3d'23'42"NuUh,  iuiigitmk' 
7.'>  0  j'Oti"  West;  iheiice  ea:^.  bOnih.M.,)  to 
liitiiudo  3a'25'30"  North,  longitude 
75  '0212  ■  West;  tlionco  south  .sauttnv*;st 
parallel  to  tJ!"  Oceon  City  .sh-miinn  to 
iatilu.-^j  3«'l!n2 'Noilh,  .loiigitude 
7."i'^;»n'4'V'  West;  iher.cc  west  nortbw.-st 
lo  Iht;  sho.-eline  at  laiiti-de  3a'"!'J'.'«)" 
r.':)jlh,  'ongiiude  75''().'>'00"  West. 

12]  Coiisl  Giuirti  l-iiiiol  CunmKtViilt^r. 
'I'll!'  Co.isi  r,!);iid  r.it)!)]  (^tjmmandvrwilf 


Fedt^rai  Register  /  Vol    v.,  No    ipfl  /  Tuesday.  Jimo  7.  i.m4  /  Proposed  Ruh,s 


fw-  .1  commissioned,  warrant,  or  p«ttv 
!  ffirt^r  who  will  be  desigi-.atwl  by  tiif" 
r»Hr.n;atider,  Coasi  Guard  Gri!.;jj 
Bii'imure- 

{'■.]  Specuil  Livid  i-'t^LiLr.n.":.-,  { 1 1 
Cko'p*  for  persons  or  vessf:!.-.  dutt-.tirtzMl 
•  ■■>■  fhe  Coasf  Guard  Pstrnl  Conn^iat'.der. 
r.  I  -.)-:rson  or  vessel  rc.av  «.'r.t»;r  orr'niair. 
u:  <;b.»->  r^gidatid  arfj. 

i  - j  The  opontr-.f  of  aiiy  V!-!.->.':d  if.  fli'- 
'.  :v.:(if  did'.«  viciiiiiy  of  this  area  shalF. 

(d  .Sjr/p  tha  v-'!:vS»'i:intiUi!;aU->! >■...«:.•:: 
>. T.t;  dti-e;:t.<d  fo  dij  .S!j  t.-v  ar;v 
•K::inissioa«d.  warr;i:it,  r>r  ^u-tty  -jtt:'-' 
•u  board  a  v^shA  disp!;jyitit;  i  C>.>s> 
'  i'-i:.ird  f  iisii^d 

iiij  Proceed  as  dif  ■(.,;, m I  b>  ai;v 

ifn.'uis:<iont>d,  warrant,  or  p<^lty  (jtfii.cr 
Ki  bo-trd  a  v.".ss'-!  d(sp!jvi:i'4  .iGiusr 
w-i.ird  ensign. 

i :)  Any  spectitur  vfss./i  cay  jni.hi,- 
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Jrt  of  the  rpgulcttf.d  area  spfcified  a; 
aingraph  (a)(1)  of  this  section  b'.u  may 
not  block  a  navigable  channel. 

W)  Effrfcth-e  period.  The  Conunatider. 
Fttth  Coast  Guard  D..strirt  will  piiblish 
s  notice  in  the  Federal  Register  and  tiu- 
Pd'th  Coast  Guard  District  Local  Noti(«- 
fo  Mariners  that  announces  the  tnties 
iv.d  dat^^s  that  this  strt.on  i-  in  ettWt 

Oi'tiHl   April  J  1.  !in»4 
U.T.  L»'ljnd, 

'^e-::rAcir!in-a!,  U.S.  Qi.is((. ,.  ,;,/,  ('.,.•.•■;,  ;.■;,;,  r 
r//f ';  Cof7,f  Cudrd  Di.>tri(:t 
iFK  Hue   f)*-rift04  I-rif-<i  f.-».-'.4,  ri  -ii  ..-tii 
3.'.i.'IS!3  COOS  49li>-14-M 


33  Cfn  Part  117 
;CG007 -93-026] 
^;N2tlS-AE47 

Drawt5riidqe  Operation  Regulations; 
AHarsiic  J/Uracoastai  Watemay,  FL 

AG€:>.CV:  Coa.- 1  Guard,  f  K  J T 

ACTiOfti:  Notice  of  proposefl  rule(::<,kinK 

S  jMMARY:  The  Coast  Guard  proposes  to 

iifuit  the  number  of  openiags  of  the  F.  i^.' 
SMciris^^  Boui^.'vard  Drawbridge,  nnle 
'J>>}2.()  at  Fort  Lauderdale  during  (.iTtr.in 
ofTiods.  This  proposal  is  being  made  t<i 
rdieve  highway  congestion  created  by 
'■)  i(.k.-to-back  bridge  openings  whde  still 
tai-etiag  the  reasonable  nt^ds  of 
"a;,  i^afion. 

Oftrss:  Comments  nsust  be  rfieuet!  <i:i 
■  r  before  August  8,  1994 
AOORESSES:  Comments  m.<v  be  tuail.il  to 
Cijmmander  (oan).  Seventh  C  -ist  Guar.l 
Oi^i-rtct,  909  SE  1st  Avenue.  Mian;i. 
Florida  33131-3050.  or  may  be 
delivered  to  room  406  at  the  above 
idilress  between  7:30  a.m.  and  4  p..'!i  , 
Monday  through  Fritiay,  except  Fudera! 
Ii'ilidiy.;.  For  information  {.o.nremint; 


comni.ents,  the  telf^phone  number  fs 
v.)^-'-,:w.-A\i)3. 

Tfie  Commander.  Sevettth  Coast 
!  ;::-<rd  D:«:t.-ict  maintains  the  publu. 
docket  for  this  rulemaking.  Comments 
wil!  become  part  of  ihis  docket  and  «  HI 
be  available  for  itiipection  orropvuig  if 
'h-  abi; VH  iddre 5 s 

FCR  FliRTHER  INPORMATION  CONTACT; 

Brn(b>.  R;rh.  Pr*'j>  'f-  Min»ofji  >►  f  ii,-;i 
i«---4':ut 

RefjuesJ  tor  Commenls 

TJ.-.'  '^.'u'-st  Gu.ird  erK.i>araf;>'> 
rtterest-  d  p»>rsons  to  participate  w.  tUi^ 
ruK  "uikm-:  'ny  submitting  written  data. 
views,  or  a  %-.jmKnls.  Persons  submitting; 
comments  should  include  their  names 
and  addresses,  identify  this  rulemaking 
ICCD07-93-026I  and  tlie  specific 
sectuin  of  this  proposal  to  which  each 
toniment  applies,  and  give  the  reason 
f  ir  each  comment.  The  Coast  Guard 
requests  that  all  comments  and 
anarhments  be  submitted  in  ,in 
unboumt  formal  suitable  for  copying;  It 
not  practical,  a  second  copy  of  any 
bound  material  is  requested  Persons 
w.in*in^  acknowletigment  of  receipt  fit 
com.medts  should  enclose  a  stamped. 
■>tdfa<Jdressed  postcard  or  envelope 
The  Coast  Guard  will  consider  all 
<;utnm»-nts  received  during  the  comment 
period.  It  may  change  this  propo.sal  in 
view  ofcfimments. 

Th }  Coast  Guard  plans  no  public 
heirinj"  Persons  may  request  a  publu. 
heanng  by  writing  to  Mr.  Brodie  Rich  -if 
the  address  under  "ADDRESSES".  The 
request  should  include  reasons  why  :H 
hearing  would  be  beneficial,  if  it 
dpterniiaes  that  the  opportunity  for  or.d 
presr-ntations  will  aid  this  ruleii.akin^, 
thr'  Cori.it  Guard  will  hold  a  publu: 
h-aring  a'  a  time  and  place  ane.ounc  -d 
liy  a  lat^•r  n'ltlce  in  the  Federal  Resji  ,ter 

Drafin»  Infon^iation 

The  pcimipal  persons  uuolved  in 
d;  dtmg  this  document  are  Brodie  Rids 
f'r'^-ct  Manai^erand  LT  J  .M  l.i.sfM.o. 
t  :.)jo.-  *  r.j';n;el 

Backijround  and  Purpose 

Tht-.  (Lew  ilridvhridge  prf'.>tM;tU  op--.-:-. 
on  signal.  Congressman  E.  Clay  Shaw. 
Jr  requestt-d  that  the  Coast  Guard 
conduct  a  study  to  determine  whethe: 
scheduled  openings  would  improve 
traffic  conditions  in  the  area.  The  bridt;' 
ownt^r  (Florida  Department  of 
Transpf»r{ation)  recommended  hour.eid 
half  hour  openings  on  weekdays  and  20- 
miriuu  openings  on  weekends  during 
the  season  to  reduce  traffic  delays.  A 
Coa-.t  Guard  evaluation  of  the  proposal 
cf.nchifled  th.it  tfie  i-firy  lij^ht  h:gh;vav 


t.'atric  iev,;is  f.jrthis  si\-I.iued  ro.aiway 
^nd  the  frequency  of  bridge  openings 
did  not  justify  the  proposed  ope;  iu^ 
schrviules.  F!o-.vever,  in  order  to 
eli;nu:ale  back-to-b^ck  openings  durir.,i 
thi'  toitrisl  season  which  create  trdfi* 
canijestiGn,  a  Ij-.Ttinuto  opening 
sc bed  ale  ipce.trs  to  fie  v/-srr  iri»»rd 

Discussion  of  Pr<,'posed  .'Vm.jndfner.t-. 

Ih''  G;!-<  Guard  tested  j  n-t'i-niff 
'P'\:i;;3  ?  ;hi:dulB  between  ID  a  m  .<".<*. 
5pm  d^;!>  fro5iD'K;rm};er  I,  lr)< 
^--roii-^h  January  :J0.  1094.  pursu  -nt  r..  , 
p'.d;':>;;ed  No{i<.,e  of  Deviitti'n  I'^f.  f  K 
^•5ti»i:i.  December  it:.  I09.51.  N  ■ 
comire:'.ts  were  received  m  re-.p  !  is,;  >  , 
the  N'uticeof  Doviotion.  The  c--.r_si,i 
the  tLNt  indicctted  traffic  l.'ai  kuj>s  ..rerft»M| 
by  back-to-hack  openings  wer°  reduced. 
The  proposed  nile  would  allow  for  a  X'i 
minute  ope.-iing  s<:hed,de  to  r uv»-r  th.-- 
period  from  10  a  m.  to  6  p  ni  d..dv 
ri;u:r  g  the  season  (\'ov.;mlier  f.ih 
th.rouihMay  nth). 

This  schedule  should  elire.mate  bai  k 
to-t-  ick  openings  and  htlp  to  reduce 
traffic  del:;ys  without  unn  .sou  .bly 
i::-.p  uting  navigation 

Regulatory  Evaluation 

rius  propo-al  is  nut  a  •i;^tut!«  cat 
re-ulatory  action  nmler  section  3(11  ot 
EuKutive  Order  l2HBb  a'.iA  dot's  not 
requir«;  an  asses.sment  fif  fftitential  ^.osts 
and  lienefits  under  section  H(a)(l)  of  that 
order  If  has  been  exempted  from  r"vi-  iv 
by  till'  Office  of  Mnn.ig'-nujnt  ami 
Budget  undjr  that  order.  It  is  not 
sigi'.ificant  under  tie-  regulatory  p.-hc  ■  s 
and  procedures  of  the  Department  ot 
Tnin.-portatien  (DCH)  (44  FK  1 1040. 
FV'bruary  26.  1979).  Tii,-  Cloast  (;:ijid 
e.xps'cts  the  economic  impact  of  this 
pn.posal  to  fje  so  minimal  that  a  hd! 
Regalatory  Evaluition  under  p.u-::'^: •(•ii 
ll'e<>f  the  rogulatory  policies  and 
proi  -dares  of  DOT  (44  FR  1 :04!i. 


F'tbruary  2»j.  19-9)  is  unnecei.s..rv  U,- 
cii:.'.  lude  thts  iHHausr;  »he  rol"  (•x-:r:tii, 
t.-4s  uiih  t-.^ws. 

Small  I.'ntitif's 

I  nder  the  Reg-'hitury  FL  ubiiify  Act 
i5  J  •  .S C.  t);Jl  .-.'  .,rT/ ).  the  Coast  f  a.  ir,l 
nuist  consider  whi  tiier  this  proposal 
ivdi  have  a  significant  economic  imp-.t  r 
on  I  substantial  nun'U;r  of  small 
entities  "Sniall  entities"  include 
independ.afly  owned  and  opfrat»!d 
small  businesi.;s  that  are  not  dominanf 
in  their  field  and  that  otherwi.se  qualify 
as  'small  business  conct;rns'  u.uler 
sei:tion  3  of  the  Sm  dl  Busin.-ss  .A' t  ( 1  i 
V  S.C.  fi3L'). 

Since  tugs  with  towsare  .-Ki-mpt  hori 
this  proposal,  the  wtonomic  impact  is 
>:.xpef  ted  to  be  so  minimal,  the  Coast 
Gii.ird  i  .-rtitif'-.  iitidcr  ""j  li.S.C.  f.(i",ff.> 
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that  this  proposal 
have  a  significant 
substantial  numbct 


if  adopted,  will  not 
jnpact  on  a 
of  small  entities. 


Collection  of  fnfof  mation 


This  proposal 
of  information 
Paperu'ork  Reduct 
3501  etspq.] 

Federalism 


c()ntains  no  collection 
aents  und«rr  the 
on  Act  (44  ViJi.C 


n 
delsrmi 


The  Coast  Guan 
proposal  imiier  th« 
criteria  contained 
12612.  and  has 
proposal  does  not 
federalism  implication 
preparation  of  a 

Environment 


has  analyzrd  tiiis 
principles  and 
Executive  Order 
ined  that  this 
tave  sufficient 
s  to  warrant  the 
Ffileralism  Assf^snient. 


The  Coast  Guarc 
environmental  i 
and  concluded  tha 
2.b.2.g(5)of 
M1()475.1B,  prom 
requirements  or 
drawbridges  is  ca 
from  further  env 
documentation.  A 
Determination  is  a 
for  inspection  or  c< 
indicated  und'.;r 


AD  JRESSES. 
List  of  Subjects  in  :  3  V.VR  Part  117 

Bridpt:s 

For  the  masons  .s^t  out  in  thi 
preamble,  the  Coas 
amend  33  CFR  part 


considered  the 
m{^ct  of  this  proposal 
under  soclion 
Comm  mdant  Instriit:fi<m 
L  Igation  of  operating 
pr  icedures  for 
te  ^orically  excluded 
ire  rimental 
I  ^tegorica!  E.\chision 
1  ailable  in  the  docket 
pymg  wheii' 


Guard  proposes  to 
117  as  fcr.Movvs: 


PART  117— DRAWBBfDGE 
OPERATION  REGl  LATIONS 


1.  The  .iuthoritv 
icrilinues  to  read  a: . 

>^uthoritr  3:t  use 

I  i  R  l.()5-l(s). 


2.  Section  117.2b  I 
wddins  3  ^'^  p«ira; 
ftilhuvs: 


is  amended  by 
{i^ph  (og)  to  reatl  as 


§  11 7.251     Atlantic  ir  Iracoastat  waterway. 


ii^]  The  draw  of 
Boulevard  drawbri 
1062.6,  at  Pert  Lauderdnle 
signal;  except  that 
May  15,  from  10  a. 
ne«'d  open  only  on 
hour,  half-hour  and 


I).i!".l:  May  1«.  JW-  . 
UP.  Leahy, 

lifar  Admiral,  L'.S.  Ci)txt 
Seuen/A  Coast  Guard  I  h 
IFR  Doc.  94-13798  F»4iJ 
BU.LtNG  COOC  49>«-«^-M 


itation  lor  pa.ii  117 
follow^: 

40'>:^')fTR  l.-Jii;  .■>1 


e  La.<;t  .Sunrise 
?  (SR  8.38),  mile 
shall  Dpen  on 
November  15  to 
to  6  p.m..  the  draw 
e  hour,  quarter- 
three-quarter  hour. 


(ge 


{■om 


.r  L 


(Muitd..  (Mtimuinder. 
htriet. 

«>-6-94;  »:-»5  ami 


33  CFR  Part  117 

[CGD07-94-0511 
RIN  2115-AE47 

Drawbridge  Operation  Regulations; 
Atiantic  Intracoastal  Waterway,  FL 

AGENCY:  Coast  Guard,  DOT. 

ACTtOft:  Notice  of  proposed  rule  making. 


summary:  The  Coast  Guard  proposes  to 
change  regulations  governing  the 
operation  of  the  Hillsboro  Boulevard 
(.SR  810)  drawbridge,  mile  1050.0  at 
Deerfield  Beach.  Florida,  by  permitting 
the  draw  to  remain  closed  for  a  longer 
period  of  time  during  the  winter  sea.son. 
This  proposal  is  being  made  to  relieve 
highway  congestion  created  by  bridge 
openings  while  still  meeting  the 
reasonable  needs  of  navigation. 

DATES:  Comments  must  be  received  on 
or  before  August  8, 1994. 

ADDRESSES:  Comments  may  be  mailed  to 
Commander  (oan).  Seventh  Coast  Guard 
District,  509  SE.  1st  Avenue,  Miami, 
Florida  33131-3050.  or  may  be 
delivered  to  Room  406  at  the  above 
address  between  7:30  a.m.  and  4  pjn., 
Monday  through  Friday,  except  Federal 
holidays.  For  information  concerning 
comments,  the  telephone  number  is 
30.5-5.56-4103. 

The  Commander,  .Seventh  ("oast 
Guard  District  maintains  the  public 
docket  for  this  rule  making.  Comments 
will  become  part  of  this  docket  and  will 
be  available  for  inspet.-fion  or  copying  at 
the  above  address. 

FOR  FURTHER  INFORMATICJN  CONTACT: 
Bro<fie  Rich.  Project  Manager  at  (305) 
536-4103. 

SUPPLEMENTARY  INFORMATION: 

Request  for  Comments 

The  Coast  Guanl  encourages 
interested  persons  to  participate  in  thi.s 
rule  making  by  submitting  written  data, 
views,  or  arguments.  Persons  submitting 
comments  should  include  their  nani(?s 
and  addresses,  identifv  this  ndo  making 
(CGD07-94-051 )  and  the  specific 
section  of  ibis  proposal  to  which  each 
conmient  applies,  and  give  the  reason 
for  each  comment.  The  Coast  Guard 
requests  that  all  coaiments  and 
aftariunents  be  submitted  in  an 
unboiSnd  format  suitable  for  copying.  If 
not  practical,  a  second  copy  of  any 
bound  material  is  reqiiested.  Persons 
wanting  acknowledgment  o£  nxeipt  irf 
comments  should  erMriose  a  stamfw*), 


self-a<klresf;ed  postcard  or  envelope. 
Comments  regarding  the  potential 
impact  of  this  proposal  on  the  safety  of 
navigation  are  particularly  solicilerf. 

The  Coast  Guard  will  consider  all 
comments  received  during  the  comment 
period.  It  may  change  this  proposal  in 
view  ef  comments. 

The  Coast  Guard  plans  no  public 
hearing.  Persons  may  request  a  public 
hearing  by  writing  to  Mr.  Brodie  Rich  ;jf 
the  address  under  ADDRESSES.  The 
request  should  include  reasons  why  a 
hearing  would  be  beneficial.  If  it 
determines  th^t  the  opportunity  for  cm! 
presentations  will  aid  this  rule  makfrg. 
the  Coast  Guard  will  hold  a  public 
hearing  at  a  time  and  place  announce«l 
by  .1  later  notice  in  the  Federal  Regtxter 

Drafting  Info'rmation 

The  principal  persons  involved  in 
drafting  this  document  are  Ero<lie  Rich, 
Project  M.inager,  and  LT.  J.  M.  l.csegn. 
Project  Counsel 

Background  and  Purpose 

Tliis  drawbridge  presently  opens  nn 
signal,  except  that  from  October  1 
througii  May  ai,  from  7  ajn.  to  6  p  m.. 
the  dravv  opens  only  on  the  hour, 
qua-iler-hour.  half-hour  and  thre*'- 
quarter  hour.  Mayor  Sussman  reqiw  st<iJ 
that  the  Coast  Guard  change  the 
opentting  regulations  to  provide  for 
hour  and  half-hour  drawbridge 
openings.  The  bridge  owner  (Florida 
Department  of  Transportation) 
recommended  a  change  to  a  20-nii!iij!'.,' 
opening  schedule  during  the  se.^son  to 
reduce  traffic  delays. 

A  Coast  Guard  analysis  of  highv./jty 
traffic  and  bridge  opening  data  proviilcii 
by  the  bridge  owner  and  four  on-site 
invesliga'tions  of  the  waterway  balding 
conditions  and  lo»:aI  traffic  paffems 
which  were  concluded  on  May  5,  V.i'JA. 
established  that  the  highway  traffic 
levels  for  this  four-Ianed  roadway  and 
the  frequency  of  bridge  openings  did  n.  ii 
justify  the  proposed  hour/ba!f-bour 
opening  schedule.  However,  in  ortlrr  to 
reduce  drawbridge  openings  and 
periodic  traffic  congestion  du.nng  ;h'; 
tourist  season,  a  20-miiiute  opening 
schedule  appears  to  be  warranted. 

Discussion  of  Proposed  Amemimen's 

The  proposed  rule  would  allow  ff)r  a 
20-minute  opening  schedule  to  cover 
the  period  from  7  a.m.  to  6  p.m.  didly 
during  the  season  (October  1st  thn?ngh 
May  31  i4). 

This  schedule  would  reiluce  tb*" 
number  of  bridge  openings  and  help  to 
reduce  highway  traffic  delays.  The  Coast 
Guard  has  a  continuing  concern  for  the 
safety  ai  navigation  while  vessels  are 
.  waiting  for  a  bri^Re  opctting.  As  ncteit 
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in  fho  -Coast  Pilot",  the  Hillsboro 
Urainago  Canal  immediately  north  of  the 
bridge  creates  strong  cross  currents  in 
the  Inlracoastal  Waterway  channel 
(hiring  certain  tidal  conditions.  These 
currents  could  cause  a  vessel  to  striki," 
th(!  northeast  fender  system  if  a  mariner 
is  unaware  of  the  local  currents  or  if  the 
vessel  IS  underpowered  and  had  to 
come  ahout  in  the  stream.  Mariners  ar'' 
encouraged  to  comment  on  this 
navigational  safety  issue. 

Regulatory  Evaluation 

This  proposal  is  not  a  significant 
n;gu!atory  action  under  sec  tion  3(0  of 
i^xfcutivrr  Order  128Ge  and  does  not 
require  an  assessment  of  potential  costs 
ar.d  benefits  under  section  6fa;;3)  of  ihat 
Older.  It  h^is  been  e.xempted  from  revicu 
hy  tiu!  Office  of  Management  and 
iJuiiget  under  that  order.  It  is  not 
significant  under  the  regulatory  policu-s 
and  procedi'.resof  the  Departnient  o! 
Transptirtatiou  (DOT)  (44  FR  21 040: 
i  curuary  26,  1979).  The  Coast  Guard 
f>  jjfMits  the  economic  ;mpacl  of  tliis 
[);■(. posal  to  be  so  minim.^l  thai  a  full 
Kt  g'aiatory  Evaiuatiun  undor  paragrajih 
ICf  cf  the  r.;:fc;u!atory  policies  and 
|.:o(:.:dures  cf  D0T"(44  FK  11040: 
rebruary  26,  1979]  is  unnecessarv.  We 
(.(iiicluiio  this  becai/.se  tht;  rulf!  f-vcni'i's 
!;igs  with  tows. 

Small  Entities 

I  'Md'.r  tl-.o  Reg;il.itu.-y  Fiftxibilily  .'v  ! 
()  l)..S.C:.  t.01  efse^.j.  the  Cr;ast  Guard 
must  consider  whetiier  this  proposal 
will  have  a  significant  ecoacmic  impai  t 
0:1  a  sub.slanudi  numlvr  of  small 
I'lititios.  ■■.Small  entities"  include 
i.'idt.'P<'ndt-r.*!y  owned  and  operated 
sm..ll  businesses  that  are  not  doniiiicjit 
in  their  fifld  and  thai  otherwise  qualiis 
;i  ^  "small  t;l;.sui^:^'  '"■^inrorns"  under 
sf(  tion  3  of  the  SmaJl  Eusinc.s  Act  (!,') 
r.S.C,  (i32J 

Sincf!  tugs  with  tows  are  {-scuipt  frcni 
this  proposal,  the  economic  inyjact  is 
i'\p(((:ted  (o  he  so  minimal,  the  C^oast 
Guard  certifies  under  5  U.S.C.  605(b) 
di.it  th.is  proposal,  if  adopted,  will  n,<\ 
h.ivi;  a  significant  impact  on  a 
sii'i.tantial  number  of  small  entities. 


29407 


Gollecf ion  of  Information 

This  proposal  contains  no  collettion 
(<l  information  requirements  under  the 
Paperwork  Reduction  Act  (44  I'.SC. 
■5.")()1  ft  seq). 

Federalism 

The  Coast  Guard  has  analyzed  this 
prnposa!  under  the  principles  and 
criteria  contained  in  E.vecutive  Ordtir 
12(i12.  and  has  determined  that  this 
pr(i()osal  does  not  have  sufficient 


federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  proposal 
and  concluded  that,  undtr  section 
2.b.2.g(5)  of  Commandant  Instruction 
M164/5.1B.  promulgation  of  operating 
requirements  or  procedures  for 
dravvt;ridges  is  categorically  e.xduded 
from  further  environmental 
documentation.  A  Categorical  Exclusion 
Determination  is  available  in  the  docket 
for  inspection  or  copyinfi  where 
indicated  under  ADDRESSES. 

List  ofSubj'-r;^  in  33  CFR  Part  117 

Bridges. 

For  the  r(;asons  set  out  in  the 
preamble,  the  Coast  Guard  proposes  to 
a::KM;fl  33  CFR  p.^.rt  117  as  follows. 

PART  1 17— DRAWBRIDGE 

OPERATION  REGULAT:0NS 

1   'lint  authority  citation  for  (-.art  1 1 7 
ci-r.linues  to  read  as  follows: 

Authorily:  3.3  C  S  f:  4';  5.  -i'l  CSK  1  4(.   H 
CI  K  1.05-3 (g). 

2.  .Se;  tion  11 7.261  is  d:;iended  li\ 
rcvisi.ng  {laragn^ph  (bb)  to  read  as 
liilinws: 

§  117.261     Atlantic  intracoastal  Waterway. 

*  ♦         ■.         ^         » 

(bb;  The  dr.iw  of  the  Hiilsbciro 
boulevard  drawbrid^.e  (SR  310),  mile 
1030.0.  at  Deerfield  3ejrh  shall  open  on 
signal:  except  that  frorr.  October  1  to 
May  3 1 .  from  7  a.m.  to  6  p.m..  the  draw 
nved  .>pf>n  only  on  the  hour,  20  minutes 
atte:-  the  hour,  and  41  r:;;n':*i's  after  the 
hiiur. 

•  «  »  ,  . 

D.i;.  .1  .\l,iv  IH.  i-ii-i 
\V  .P.  L«-ah y. 

H-'tii  A<Uuir:d.  I'S  Cyi>:Cu  iH.CniimindiT. 
Scvfiilh.  CiiasKUi  ^H C:>t.-Ui 
ii'KDn,  .  !)4-T'7^^^"!^.:[K-.V.■l4.H  -;-,  .-.r.d 
BILLING  CODE  4910-.t-M 


ACTION:  Proposed  rule;  reopening  of 
comment  period  and  notice  of  meeting 


DEPARTMENT  OP  THE  INTERIOR 

Bureau  of  Land  MB.-vsgement 

43  CFR  Part  3160 
[WO-6 10-4 111-02-24  lAj 
RIN  1004-AB22 

Onshore  Oil  and  Gas  Operations, 
Federal  and  Indian  Oil  and  Gas  Leases; 
Onshore  Oil  and  Gas  Order  No.  5, 
Measurement  of  Gas;  Public  Meeting 
and  Reopening  of  Comment  Period 

AGENCY:  Bureau  of  Land  Management. 

Interior. 


SUMMARY:  A  proposed  rule  to  revise 
existing  Onshore  Oil  and  Gas  Order  No. 
5,  Measurement  of  Gas.  was  published 
in  the  Federal  Register  on  Fanuan,-  6. 
1994  (59  FR  718).  with  a  60-day  ' 
comment  period  expiring  March  7. 
1994.  The  comment  period 
subsequently  was  reopened  for  an 
additional  30  days  expiring  .April  IH. 
1994  (59  FR  12570).  The  comment 
period  is  being,  reopened  to 
accommodate  responses  to  statements 
that  may  be  made  at  a  public  nv-'^n''     ■ 
requested  by  some  of  those  wh"; 
commented  on  the  proposed  rule. 

DATES:  A  juiblic  meeting  on  tn.e 
proposed  revision  of  the  Order  will  b- 
heltl  Tuesday.  June  28.  1994.  from  8:  iO 
a.m.  to  4:00  p.n..  Comments  in  response 
to  statements  made  at  the  meeting  or  on 
the  propf)sed  rule  should  be  rcceivpd  no 
later  th.m  July  8.  1994.  ConunenN 
received  aft<;r  this  date  may  not  be 
considered  in  the  decisionn.aking 
process  .,n  the  final  rule. 

AOD.RESSES:  'I  iio  meeting  w  ill  tie  held  u\ 
the  9:h  flour  conh.-rence  room  at  the 
cffiv.e  of  the  Rocky  Mountain  Oil  and 
(ias  .Association.  1775  .Shenr.an  .Street. 
Denver.  Colorado. 

FCR  FURTHER  INrORMATION  CONTACT: 
Lonny  Barley  at  (4t)6)  255-2B47. 

SUPPLEMENTARY  INFORMATION:  The  sole 
purriose  of  the  meet.ng  announced  in 
tins  notice  wiil  be  to  allow  thosp  who 
com.menled  on  tht;  proposed  rule  an 
opportunity  In  explain  m  greater  detail 
the  rationale  for  their  comments  and  fo.'- 
any  other  interested  parties  to  exp-'ess 
their  relevant  concerns  to  meniters  of 
the  Order  No.  5  Conunittee.  Thus,  the 
meeting  will  not  be  fur  the  purpose  of 
tlecisionmaking  by  consensus  regardiim 
the  final  language  of  anv  pnuision  «if 
theCJrder. 

Due  to  space  Imiitations.  it  is 
requested  that  no  more  than  two 
representatives  of  eafh  in?erc,*,.d  p,i-t\ 
attend  the  meirting 

Dat'-d:  lui:,'  1.  IM'U 
Bob  .\rmstronR. 

As!.i>Uiiit  Sr<  nlun  iij'tUf  Int-  rtrir 

UR  Iloi    'i4-i:i7(,o  Pi!,-d  ri-f.-'<4.  H  -;-,  ,i::d 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  9^-it,  RM-8443J 
ing  Services; 


Radio  Broadcas 
Cordova,  AL 


agency:  Federa! 
Commission 

ACTION:  Propose< 


Conimunicatioi^.s 


pet 


Jt 


summary:  This  d 
comment-^  r>n  a 
filed  on  bfhalf  o 
Inc.,  licensee  of 
Cordova.  Alabanfe 
substitution  of  C 
Channel  223A  at 
modification  of  i 
accordingly  Coojd 
proposal  are  33 

As  the  petitionfer 
proposal  seeks  ar 
substitution,  ue 
competing  express 


Kument  requests 
■tition  for  rule  making 
Neu  Cenlurv  Radio. 
ation  U'FFN  (FM). 

seeking  the 
annel  237A  for 
Cordova  and 

authorization 

inates  for  this 
9-01  and  87-11-55. 

s  modification 
rquivuienf  channel 
ill  not  accept 
ions  of  inlerest. 
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DATES:  Comments  must  be  filed  on  or 
before  July  22,  1994.  and  reply 
comments  on  or  before  August  1 .  1994. 
ADDRESSES:  Secretary.  Federal 
Communications  Commission, 
Washington,  DC  20554.  In  adi'iJicm  to 
filing  commf-nts  with  the  FCC, 
interested  parties  should  serve  the 
petitioner's  counsel,  as  follons:  Ervvin 
G.  Krasnow,  Esq.,  Verner.  Liipfert. 
Bernhard,  McPherson  and  Hand.  901- 
15th  Street,  NVV.,  suite  700.  Washington. 
DC  20005-2301. 

FOR  FURTHER  INFORMATION  COf^TACT: 
Nancy  Joyner,  Mass  Media  Bureau.  (202) 
634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission  s  .Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
94-211,  adopted  April  29.  1994,  and 
released  May  31,  1994.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC's 
Reference  Center  (room  239).  1919  M 
Street,  NW.,  Washington.  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commissions 
c  opy  contractors.  International 


Transcription  Service,  Inc.,  (202)  857- 
3800.  2100  M  .Street,  NW.,  Miite  14Q. 
Washington,  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  .not  apply  to 
this  proceeiiing. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  cf  Proposed 
Rule  Making  is  issued  ur.til  the  mailer 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  ail  f^.\ 
parte  contacts  are  prohibited  m 
Commission  proceedings,  such  as  this 
one,  which  involve  chanr.e!  silcin-fents. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  e.\  parte  ronlacts. 

For  information  regarding  proper 
filing  procedures  for  comments.  See  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcastinc. 

o 
Federal  Coinmuniciitions  Cvruroj^<-,vr.. 
fohn  A.  Karousos, 

Acting  Chief.  Allocatiom  Btor.rh  P(  !u\  r.iui 
Rules  Division,  Mass  Mt-dio  Burtiiu. 
IFR  Doc.  94-1.T71.T  Filed  6-t,-04  h  A^,  .-.r.^] 
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Vol.  59.  No.  108 

Tuesday.  |ime  7.  1994 


This  section  of  the  FEDERAL  REGISTER 
contains  documents  ottier  ttian  rules  or 
proposed  rules  that  are  applicable  to  the 
public.  Notices  of  hearings  and  investigations, 
committee  meetings,  agency  decisions  and 
rulings,  delegations  of  authority,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
section. 


DEPARTMENT  OF  AGRICULTURE 

Office  of  the  Secretary 

Science  and  Education  National 
Research  Initiative  Advisory 
Committee 

Notice  is  hereby  given  that  the 
Secretary  of  Agriculture  will  reestablish 
the  Science  and  Education  National 
Research  Initiative  Advisory  Committee. 
This  Committee  will  advise  the 
Secretary'  of  Agriculture  with  respect  to 
areas  of  agricultural  research  to  be 
supported,  priorities  to  be  adopted,  and 
procedures  to  be  followed  in 
implementing  programs  of  research 
grants  to  be  awarded  competitively 
through  the  National  Research  Initiative 
Competitive  Grants  Program. 

This  Committee  will  meet  annually  in 
Washington,  D.C.  Duties  of  this 
Committee  are  to  advise  the  Secretary 
on  competitive  grant  policies  for  the 
Agency,  e.xamine  needs  as  related  to  on- 
going programs,  provide  an  overview  of 
research  needs  in  areas  considered  for 
U.S.  Department  of  Agriculture 
competitive  grants,  assess  program 
progress  and  recommend  resource 
shifts,  and  advise  on  ways  to  improve 
guidelines  and  evaluation  procedures. 

It  has  been  determined  that  the 
reestablishment  of  this  Advisory 
Committee  is  in  the  public  interest  in 
connection  with  the  work  of  the  U.S. 
Department  of  Agriculture. 

Done  at  Washington.  DC.,  this  27  day  of 
May  1994. 

Warden  C.  Towmend.  Jr., 

Assistant  Secretary  for  Administration 
IfR  Doc.  94-1.3790  Filed  6-6-94;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

Agency  Information  Collection  Under 
Review  by  the  Office  of  Management 
and  Budget:  Expedited  Review 
Requested 

DOC  has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
"expedited"  clearance  the  following 
"    proposal  for  collection  of  information 
under  the  provisions  of  the  Paperwork 
Reduction  Act  (44  U.S.C.  chapter  35). 
Agency:  International  Trade 

Administration 
Title:  Commerce  Trade  Fair 
Privatization  Application 
Agency  Form  \umber:  ITA-4234P 
OMB  Approval  Number:  None 
Tvpe  of  Request:  New  Collection— 
EXPEDITED  REVIEW 
Burden:  50  Respondents;  600  burden 
hours:  average  hours  per  response— 12 
hours 

Needs  and  Uses:  This  collection  will  be 
used  in  evaluating  and  selecting 
applicants  qualified  to  assume 
organization  and  management  of  U.S. 
pavilions  in  overseas  trade  fairs 
previously  managed  by  the 
Department  of  Commerce 
Affected  Public:  Business  and  other  for 
profit  and  non-profit  entities  in  the 
United  States 
Frequency:  On  occasion 
Respondent's  Obligation:  Required  to 

obtain  a  benefit 
OMB  Desk  Officer:  Don  Arbuckle.  (202) 
395-7340. 

A  copy  of  the  Application  is 
published  below.  Any  questions  can  be 
directed  to  Gerald  Tache.  DOC 
Clearance  Officer,  (202)  482-3271. 
Department  of  Commerce,  room  5327. 
14th  and  Constitution  Avenue  NW., 
Washington.  DC  20230. 

Written  comments  for  the  proposed 
information  collection  should  be  sent  to 
Don  Arbuckle.  OMB  Desk  Officer,  room 
3208.  New  Executive  Office  Building, 
Washington,  DC  20503. 

Dated:  )une  1.  1994. 
Gerald  Tache, 

Departmental  Clearance  Officer.  Office  of 
Management  and  Organization. 

FORMITA-4134P 

OMB  No,  0625-     Expires: 

Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  12  hours  per  response, 
including  the  time  for  reviewing 


instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 
Send  comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden,  to 
Reports  Clearance  Officer.  International 
Trade  Administration.  Room  4001.  U.S. 
Department  of  Commerce.  Washington. 
DC.  20230  and  to  the  Office  of 
Information  and  regulatory  Affairs. 
Office  of  Management  and  Budget, 
Papcnvork  Reduction  Project  (0625-     ). 
Washington  DC  20503. 

Commerce  Trade  Fair  Privatization 
Application 

(Name  of  ApplicantI  hereby  applies 
for  Certification  to  promote,  recruit  and 
manage  a  U.S.  Pavilion  or  exhibitor 
group  at  the  following  overseas  trade 
event.  In  connection  with  this 
application,  the  following  information  is 
submitted: 

1.  Name  of  event. 

2.  Date  and  location  of  event. 

3.  Name,  business  and  mailing 
address  of  the  Applicant. 

4.  Contact  name,  title  and  telephone 
and  faxnumf)ers. 

5.  The  event's  major  industry  or 
product  themes. 

6.  Name  of  overseas  event  organizer  or 
authority  ("overseas  fair  authority"). 

7.  Nariie.  title,  address  and  telephone 
and  fax  numbers  of  the  overseas  fair 
authority's  principal  contact. 

8.  A  detailed  description  of  the 
Applicants  experience  in  trade  fair  and 
pavilion  management.  Please  cite 
specific  examples  of  successful 
recruitment  of  a  minimum  of  20  U.S. 
exhibitors  for  domestic  and/or 
international  trade  shows  with  the  same 
industry  theme(s)  as  the  show  for  which 
Certification  is  sought.  (International 
trade  show  experience  is  preferred). 

9.  A  detailed  description  of  the 
Applicant's  ability  to  provide  persormel 
resources  sufficient  to  plan,  implement, 
and  organize  a  successful  U.S.  pavilion 
or  exhibitor  group  and  the  capability  to 
provide  e.xhibition  and  sundry  trade 
servic  cs  to  exhibitors. 

10.  A  detailed  description  of  the 
promotional  campaign  to  be  conducted 
by  the  .Applicant  to  attract  exhibitors'of 

•  U.S.  products.  Please  cite  sf>ecific  steps 
organizer  will  take  to  target  and  recruit 
small.  nKuiiiim-sized  and  new-to-market 
firms. 


ulhf 
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ai 


c;ptj 


ra  vn  , 


foi  e 


ifica'  ion 


res  jonsu 
t  ) 


11.  A  detailed 
promotional  ca  m 
by  the  Applicant 
distributors,  ag 
users  to  the  evqnt 

1 2.  Net  area 
pavilion  orgro 
Please  include 
documentation 
overseas  fair  a 
option  to  lease 
spare  if  select 
U.S.  pavilion  w 
venues  halls 
Applicant's  ac 
selected.  If  una 
documentation 
are  unable  to  d( 
will  beuithd 
contribution 
documentation 
days  of  noti 

13.  Which  (if 
sor\  ices  and 
contracted  out 

14.  The  Appli 
schedule  in  U.S 
amount  to  be 
booths  and  for 
basic  ser\  ices  tc 
fees,  and  any  fe< 
to  be  provided. 

15.  Specific  s 
including  exper 
requested  of 

(Name  of  App 
by  the  attached 
Participation 
into  this  appli 
are  expressly  m 
certify  that  the  i 
this  application 
the  best  of  our 
inform  Commerce 
material  change 
our  non-refund 
is  due  not  more 
receipt  of  notice 
also  understand 
the  minimum 
withdraw  from 
deemed  ineligib 
support  for  the 
years. 
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ical 
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Applicant  Signatuie 


Printed  Name/Titli 
Dale    


Signature 


Title 
Date 


IFR  Doc.  94-13768 
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description  of  the 
paign  to  be  conducted 
to  attract  importers, 
nts,  buyers  and  end- 

9r  exhibit  space  for  U.S. 
p  of  U.S.  exhibitors, 
satisfactory 
in  English,  from  the 
lority  of  a  lease  or  an 
he  necessary  exhibition 
as  the  organizer  of  a 
k|thin  one  or  more  of  the 
d  a  letter  indicating  the 

ance  of  the  terms,  if 
\e  to  provide  the  above 
please  explain  why  you 
so.  (Note:  Certification 

and  the  SI. .500 
ited  if  this 
s  not  received  within  .10 

of  selection.) 
iny)  of  the  Applicants 
bilities  will  be 
another  party. 

nt's  proposed  fee 
dollars,  including  the 
charged  for  "turnkey" 
exhibit  space,  the 
be  included  in  these 
s  for  additional  services 

pport  services, 
staff  support,  to  be 
Coiiimerce. 

icantl  agrees  to  abide 
"onditions  of 
which  are  incorporated 
ion  by  reference  and 
de  a  pari  hereof  We 
:  iformation  contained  in 
is  true  and  correct  to 
lowledge  and  will 
promptly  of  any 
.  We  understand  that 
le  $1,500  contribution 
han  14  days  after 
of  our  selection.  We 
ihat,  if  we  fail  to  recruit 
ni  mber  of  firms  for,  or 
he  event,  we  may  be 
for  future  Commerce 
e|uent  in  subsequent 


Approved  by  the  D  epartment  of  Commerce 


Filed  6-&-94;  8:45  ami 


Bureau  of  Export  Administration 

Electronics  Technical  Advisory 
Committee;  Notice  of  Partially  Closed 
Meeting 

A  meeting  of  the  Electronics 
Technical  Advisory  Committpp  ^vill  be 
hold  June  30,  1994',  9  am.  Herbert  C. 
Hoover  Building,  room  1617-M2,  14th 
Street  and  Pennsylvania  Avenue.  NW.. 
Washington,  DC.  The  Committee 
advises  the  Office  of  Technology  and 
Policy  Analysis  with  respect  to 
technical  questions  that  affect  the  level 
of  export  controls  applicable  to 
electronics  equipment  or  Ipf  hnolugv. 

Agenda 

ijpneral  Sessions 

1.  Opening  remarks  and 
introductions. 

2.  Presentations  by  the  pulilic. 

3.  Discussion  of  export  i  untroi  issues. 

Executive  Session 

4.  Discussion  of  matters  properly 
cla.ssified  under  Executive  Order  12356. 
dealing  with  the  U.S.  and  COCOM 
control  programs  and  strategic  criteria 
related  thereto. 

The  General  Session  of  the  meeting 
will  be  open  to  the  public  and  a  limited 
number  of  seats  will  be  available.  To  the 
extent  time  permits,  members  of  the 
public  may  present  oral  statements  to 
the  Committee.  Written  statements  may 
be  submitted  at  any  time  before  or  after 
the  meeting.  However,  in  order  to 
facilitate  distribution  of  public 
presentation  materials  to  the  Committee 
members,  the  Committee  suggests  that 
you  forward  your  public  presentation 
materials  or  comments  at  least  one  week 
before  the  meeting  to  the  address  listed 
below: 

Ms.  Lee  Ann  Carpenter,  TAC  Unil/OAS/ 
EA  Room  3886C,  Bureau  of  Export 
Administration,  U.S.  Department  of 
Commerce,  Washington,  DC  20230. 
The  Assistant  Secretary  for 
Administration,  with  the  concurrence  of 
the  delegate  of  the  General  Counsel, 
formally  determined  on  January  6,  1994, 
pursuant  to  section  10(d)  of  the  Federal 
Advisory  Committee  Act,  as  amended, 
that  the  series  of  meetings  or  portions  of 
meetings  of  the  Committee  and  of  any 
Subcommittees  thereof,  dealing  with  the 
classified  materials  listed  in  5  U.S.C. 
552(c)(1)  shall  be  exempt  from  the 
provisions  relating  to  pubfic  meetings 
found  in  section  10  (a)(1)  and  {a)(3),  of 
the  Federal  Advisory  Committee  Act. 
The  remaining  series  of  meetings  or 
portions  thereof  will  be  open  to  the 
public. 

A  copy  of  the  Notice  of  Determination 
to  close  meetings  or  portions  of 


meetings  of  the  Committee  is  available 
for  public  inspection  and  copying  in  the 
Central  Reference  and  Records 
Inspection  Facility,  Room  6020.  U.S. 
Department  of  Commerce,  Washington. 
DC.  For  further  information  or  copies  of 
the  minutes  call  Lee  Ann  Carpenli  r. 
202-482-2583. 

Ddted:  June  1.  1<)94 
Betty  Ferrell, 

Director.  Technical  Advisory  CnynuulUi-  <.;:)/ 
jKR  Doc.  94-13719  Filed  6-(>-9-3.  h  45  ..;;,| 
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Foreign-Trade  Zones  Board 
Docket  A(32b1)-2-94 

Foreign-Trade  Zone  50— Long  Beach. 
CA,  Request  for  Export  Manufacturing 
Authority,  J.M.  William  &  Company, 
Inc.,  (Poly/Cotton  Bed  Linens) 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  Board  (the 
Board)  by  the  Port  of  Long  Beach. 
California,  grantee  of  FTZ  50,  requesting 
authority  on  behalf  of  the  J.M.  Willi.ini 
&  Company.  Inc.,  to  manufacture  lextiie 
bed  linens  under  zone  procedures  for 
export  within  FTZ  50.  The  application 
was  submitted  pursuant  to  the 
provisions  of  the  Foreign-Trade  Zones 
Act.  as  amended  (19  U.S.C.  81a-81  u), 
and  the  regulations  of  the  Board  (15  CFR 
part  400).  It  was  formally  filed  on  Mav 
20,  1994. 

The  company  plans  to  manufacture 
bed  sheet  sets,  comforters  and  pillow  s. 
The  primary  input  is  woven  pclypslej/ 
cotton  fabric  (HTSUS  5513(14).41.  duty 
rate:  17%).  which  is  sourced  from 
abroad  (primarily  from  China). 
Additional  foreign  materials  that  niav  be 
used  in  the  future  include  woven  fabric 
of  artificial/synthetic  fibers,  sewing 
thread,  and  nonwoven  fill.  The 
application  indicates  that  zone 
procedures  would  be  used  only  for 
export  manufacturing  activity. 

The  company  would  export  all 
products  made  with  foreign  fabric  and 
other  foreign  textile  mill  products 
admitted  to  the  zone.  Zone  procedures 
would  exempt  it  from  U.S.  quota 
requirements  and  Customs  duty 
payments  on  the  foreign  items. 

in  accordance  with  the  Board  s 
regulations  (as  revised,  56  FR  50790- 
50808,  10-8-91),  a  member  of  the  FTZ 
Staff  has  been  appointed  examiner  to 
investigate  the  application  and  report  to 
the  Board. 

Public  comment  on  the  application  is 
invited  from  interested  parties. 
Submissions  (original  and  three  copies) 
shall  be  addressed  to  the  Board's 
Executive  Secretary  at  the  address 


Iiclow.  The  closing  period  for  their 
receipt  is  |30  days  from  date  of 
P'iblicationj.  Rebuttal  conunonts  ui 
response  to  material  submitted  duriui^ 
the  fon.'going  period  may  In;  submitted 
(Itiritig  the  subsequent  lO-day  perifid  (f<. 
1 10  days  from  date  of  publiCiitiinl). 
A  I  opy  of  the  application  .:irid  tht; 
■  ciinipanying  exhibits  wiil  brt  avaikiiiif- 
i)r  public  inspec^ifl^  at  fho  follovvini; 
I'K-ation:  Office  of  the  E.\  'cutiv*- 
.S(K:retary,  Foreign-Tratrfe  Zont>s  Ho.ird. 
U.S.  Department  of  Coniinerce,  rooai 
.{7in,  14th  vStroet  &  Constitution 
Avenue,  NW.  VVa.shingtfin,  Df:  2'IJ  ;i) 

\UUn\:  May  27,  19-K 
i-^hn  J.  Da  Ponte.  |r.. 

lU'-u .  u  live  Secretary 

U'K  ().){..  94-13720  'ril.ui  r.->.-i*.  H  4 ".  .u:,i 

SiLUNG  CODE  3S10-0S-P 


International  Trade  Administra^on 

Antidumping  or  Countervailing  Duty 
Order,  Findirg,  or  Suspended 
Investigation;  Opportunity  To  Request 
Administrative  Review 

AGENCY:  hitern-itional  Trod«- 
Adaunistnition/Iinport  Adtmm-.r.:. ■»:)... 
f  .Vp.'r'rruTit  ol  Cornnierc-j. 
ACTiON:  N..ti'..f  uf  OpportuiiUy  n. 
K»'ijU('st  Adiiutnstrative  Review  ot 
A^t:durt>ping  I  ir  Coun'fcTvailiag  Di.f  y 
CJrder,  f  lU'linr',  or  Suspt-nde^l 
l.':\>vsfif4nti(m 

Haf.ki^njund 

t'.i'  h  year  rfuru!;4  the  atimvf  •■•,:' ^^ 
nmnth  of  thr  puhlicaiion  of  art 
antkiainping  orcountervailint;  li  (?v 
<>:iW.  timiing.  or  susiwnsion  of 


uucstigatiiin,  an  interested  pjrty.  o-. 
defintid  in  sjxtiou  77l(<»)  of  theTarilt 
Ac>  of  19  to.  ris  ■tmendeii,  nny  r»rqutr-.t 
la  :!ci  i»rdrince  with  st.-cfion  l.'ili.Zii  or 
i'i'i.21  f>f  the  CommHrcH  Regulations  (M 
(IK  \\i  -IZf.r.^U  (t99  !)).  th.t  tb- 
D»-p->r?infnt  of  Cotarru^ro;  {tli»? 
fVpjrfrnentJ  conduct  cm  adminis'i  t'li-.- 
nvi.-w  of  that  antidumping  or 
•  i«auf.rv,iiliiig  duty  orrl'-r.  tindum.  •"• 
^■s>p*'c;'U".l  uiv<>?.rig,tti<-iri 

OpjKirtunily  To  K(.\ju»-sl  d  Review 

N-^r  l.itr.-  th  m  June  JO,  19't4, 
i::t*  nrsteil  partif.vs  may  n;quesl 
•.diutaistnittve  review  of  the  foIiir.viF:.^ 
(jrl'\-.s,  findings,  or  susptindcd 
i:iv'..>riic,itions.  with  Hr;Iliver^.lr)  r;,;:.-,  n, 
(nusT  fur  th'-  fi.-II'iwitig  perinds. 


Antsdumprng  duty  r'"x:eedings 


Beif};uTT  Sugar  {A-423-077)  • 

Canada:  Cilcountr/ tubular  goo<Js  (A-1?2-SQqJ  ■-■..■.^... ....._ 

Canada:  Red  rasptiernes  (A- 122-40;) '  "1!"."™." 

I- ranee:  Large  pOAsr  transtorrr^ers  {A^27-030)    .  .!7.'"''.~" 

i^rance  Sugar  (A^2 7-078) ..'..'-'.".".".' 

Germany:  Barium  cartjonate  (A-42S-06 1 J ..!".""!'% 

Germany:  High-tenacity  rayon  filament  yam  (A -J28-8?0)  .  ...!.,.™!.'.! 

Germany:  Industrial  belts  and  components  and  parts  tliereot.  wn^rrer  cured  or  uncur^-'T  (A -423-30 ''; 

Germany:  Sugar  (A-^28-0S2) 

iraly:  Large  power  trar>sfornie.-s  (A-4/'5-'jH)    '.!.!.."!"..„'.    7 

Italy  Industrial  t?elts  and  components  a^'d  parts  thereof  whether  cured  cr  uncur^d  (a-:7S-s.T-*) 

Japan:  Nitnle  rubber  (A-588-7'jD) 

J.ip.4n:  Fishnetting  of  man-made  tibe.-s  (A-538-029) 

Japan:  Forklift  trucks  (A-5eS-703)  ....^.77  !.!!  ..Z..^ 

J^ipan-  Industrial  bt'lts  and  components  and  parts  therr^of.  w«h«?rher  cured  or  uncur'^'J  tA   -  -,  >--i^7) 
Japan:  Large  power  translormars  (A-5a8-032)  . 

Jip.in:  PET  film  (A-583-eu)  !!™  Z 

N^jw  Zealand:  Fresh  kiw'lruit  (A-6t4-8iJ')  .. -"'l'.l'.."Z..! 

R-imania-  Tapered  roller  bearings  and  parts  thr^reo;.  f;n!sned  or  unfinished  (A-485-6r.?) 

'^us'^iia:  Ferrosilicoo  (A-a?:-eO<3)  .  '. 

3i-i'j.ip<Dre:  Industna:  t)fe(ts  and  comr,onents  n~<i  parts  thi-rwif,  wS^tMer  cured  or  uncurod  {A-'-39-^Q-^. 
Svwecien:  Stainless  sleeipiate  (A-ij  I -0<iO) 

l.ir/van:  Carbon  steel  plate  (A -583-080) '  ..."'3"" 

TiiAan:  Fireplace  mesh  pareis  {A-5S3-0'';3) 

TrjiAan:  Oil  ccuntry  tubular  goods  (A -SS-VSOd) 

r.''.v.nn  .<^tai'-iless  steel  butt-weld  p;:>e  fi*'inq3  (A-S'iJ-dU)) 

r  .:«...•;.  C-rtcin  heliCi!  spnrtg  :cck  washers  (A-533-S2.}; 

Trir'  hunnariar!  People's  Repubhc  Tapered  roller  hr-arntj.-^  ^;"if-d:li  t^^(so»  t-nishrHl  or  uf 

i":^-?  People's  Republic  of  Chi:'a:  Spofklsr-.  (A-570-3C;(    ..■    ..    ..] 

rht>  Peoples  Repiiblic  of  China  Tapoft-.i  roli^-r  Lt :!rir:..is  nr-ii  p..i,'t.i  tr'eieof.  fin.sfied  or  unr,.i  »i^i-d  (^, 
Hit;  People's  Republic  of  C^.ina.  Giiicon  r.netal  (A-sro-Vif;; 

ff-e  Republic  of  Korea:  PET  film  fA-58'J-8:')7i-     .  .-...".' 

V  :;n'i7ueia:  Kerrosiliccn  (A-30'-'-80/'; 


vJ  {^-4^l'-r:..i•) 


Count'?rv/3'!i'"g  Duty  Pro<:eed:ngs 


i-;orie. 


Periryl 

0*j/01/ij3-r;5'3l/9'; 
C  5  0  "93-05. 3 '-'94 
06.01 '93-05' 3  "94 
C6.'G'  93-05 '3 1/94 
Go•0'/93-^05.■3^■94 
0'5'':;/53-05'3:.'94 
06/0' '93-05. 3  "94 
OC'C  "93-05. 3 1/94 
06.'0:  .'93-1.55^3 1/94 
0!i.'C'/93-C5/3l.'94 
C5  0'/93-0^.'3l.'94 
0-:.  01  ■03-05 '3 1/94 
06  01  93-05/ J  t. -94 
05/0  "93-05/3  "94 
0*5  01  93-05/.?  1/94 
or.  01/j3-05:>i  94 
06.0'/9j-05.'3I'9': 
0o/0t/93-05'3"'94 
06.0"93-05'3'''94 
09'.3G;9.''-G5:-"w4 
06.'0"33-G5'3l  91 
05'01.93-C5.'3".'j4 
Cf5'C"'93-fj5'3i'y4 

(j=;Ol.^:^-^'v     ••    34 

D'VO;  ■jj-ri.  .:'oi 
i:.'.?i9.?--0'-v.j4 
if.C'5  y<f-o-3';i  '^4 

OtVO"^3-0:-  i:  ^1 
0>:v..'!.'J.>-u^31/'2-; 

r;>:./.'ji.'03-Co':ii.'94 

05/01.'93-&5.'3i":'5 

O6.'0'/91-'1-3':^"54- 

t:^/i'a9?-0V1"04 


in  accordance  with  huctions  'J^t:i2lln] 
ill!  355.22(a)  of  the  Commerce 
Hfgulations,  an  interested  party  may 
reque.st  in  writing  that  the  .Sorrt:ti!ry 
i:<mduct  an  administrative  review.  For 
mtidumping  reviews,  the  interesttjd 
party  must  specify  for  which  iiidividu;d 
(iroducers  or  resellers  covered  by  an 
.mtidumping  finding  or  order  it  is 
n  (luesting  a  review,  and  the  requesting 


ft.iity  must  st..t(:  why  the  persntj  iiv^in;-. 
the  i<i!:  K'tii-^y  to  review  tho.>^;  partif.iil-ir 
(trod!n:t:rs  or  resellers.  If  the  iritcr>st«:d 
party  intends  for  the  Secretary  to  revicv\ 
Sail  s  of  m^rrchaiuiise  by  a  reseller  (or  a 
producer  if  that  producer  alsti  resells 
rnerch.iiidise  from  other  suppUe.'-s) 
which  w.is  produced  in  more  than  o.n 
country  of  origin,  and  each  country  of 


l'-     l:"   rcN-d  |1  ir1>  tillist  st:-if>: 
sj..'!  ilif  ,iily  which  r>'S('iir!r(.s)  uid  wtiff  i: 
C'.uiitiiesfif origin  fire.K  h  r'-si'l'er  tt>i- 
r-  ijuisi  is  inlvn<ie(i  (o  (  ovi  • 

.S»-v  i.ii  copies  of  fhi;  nriju..;.!  should  b" 
xdmiitted  to  the  Assistant  Sei  .tt.iry  for 
Import  Administnition.  Interiiational 
rr.fi,-  Administration,  nmm  {M)W).  US 
Di'piitmcnt  of  Commerce,  Wusiiiiigton. 


origin  I.S  .subioct  to  a  separate  order,  tliiu     i  m  :  i^o.:  :o    The  Dep.irfment  ^iso  asks 


29412 


At  enl 
f  thei 


llg) 


partinstu  serve 
to  the  Office  of 

(^onipiiant-e 
in  nK»m  3065  o 
BuiiiiiR]^.  Further 
s«;«  ;ion  353  31 
('oinni>!r«  :»•  Kegi 
n-quest  mii^t  i>c 
on  the  Dt?p.irtm« 

Thf'  Dojwrtmi 
Fedoral  Registei 
of  Anti(hn:)|)ii!g 
Adniinistralivi'  ! 
re(.<;jvrtl  by  Jimt 

li  th.!  Depart 
Jiiin'3l),  1U94.  a 

•  "iitrirs  covered 
li.stt  (i  in  this  notft 
iilontififid  atxive 
instnii.t  fh«  Custtin 
;inii(iiij.ipini>  nr 
lhos«!  iM'.trios  at  a 
eirjjos-'  "f  (or  b 
.intiHuiiiping  or 
n>qi'ir»:<!  on  lho!» : 
tMitry,  or  wifhil 
for  consumption 

•  oI!t:i;t  the  t,ash 

Tliis  no'iM!  ib 
hut  is  published 
intemj)riun.il  tr3( 

I>.!t.ii:  J:in.»  1,  I'l 
lusfph  A.  Spvtrini, 
l^:i)uty  Af'Sisiiint  S 
\yK  JV)i:.<M-13812 
BILliNG  COOC  3St0-O4-M 


o)py  of  their  requ«»sts 
Antidumping 

on:  John  Kugt;lni;i;i. 
main  Onnnn-rr.i; 

,  ill  a«x;«>rdanre  with 

or  S'jS. 31(g)  of  the 
iiiions,  a  i.cipy  of  nai.ii 
LTV  ed  «)n  ever)  piirty 
nt's  service  list, 
il  win  psibiish  in  the 
a  nolici!  «if  "IjiJf  Nition 
({'oiintervitiliiii^)  Duty 
evit'w,"  for  reqw(*>4»i 
30.  V.)\iA. 

}{}t  lUycs  not  rcretve.  bv 
rifjiiejU  for  r»-v;»'iv  of 
in  onler  or  findins^ 

e  aii<J  for  fhi;  (H.'iod 

the  Uepartijienl  will 

!S  biervict*  to  ;tsses.s 

}ijnler^;iihiig  dtitii^  cjn 
rale  eipud  to  the  t  ash 

1  for)  4!stiiii.:ti'«l 
ounfervniling  dotins 

ciUrii's  a!  the  time  of 

ill  from  w.irehoiise. 
J'.nd  loriinfinni^  t«i 

posit  previously 


m  L' 


I  V 


:i 


30  u 


Irj  vv 


( I 


[A-570-834,  A-54<  -«10) 


Initiation  of  Antidump 
Investigations:  C 
Lighters  From  th  a 
China  and  Thaila  nd 


agency:  Import  / 
lnterrwii«fnal  Tnii 
llepiirtnient  of  ('.< 
EFFECnVF  DATE:  J 
FOR  FURTHER 
Vineesit  K;=2ie  (i'O 
IVniple'sRcpubli 
Ddvid  Uoyland 
Th.iilaijd.fKllct 


(2) 


Invi^slig.itiuns,  In 


Adniintstr.ition 
A<l;i)iM)S)i,ilion,  I 

( Jii'intiTf.e,  14lii  '. 
Avenue,  NW.,  W,- 


INITIATION  OF  JNVE^lGATlOWS 
Ihi:  Pefilron 

O.i  M-iy  9,  1WW. 


pi'tiiion  in  propiir 
('!i!|)<  riilit-n  Cpt'! 
I'l-onDerrof  dispo 
{'•'litioner  filed  si] 
[ifiiticn  on  Mav  2 
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ot  reipiircd  by  sliitntf 
IS  .«  s«'rvi«»;  to  the 
ingioiumunity. 

M 

I  ivtory  for  <Unni>lujruA  • 


ing  Duty 
isposable  Pocket 
Peoples  Republic  ot 


ihniiiistratioii. 


(>  Aiiuiini;>trjlioo, 
niwf.uti. 

\:r.  7,  1W4. 

INFOf^MATICN  CONTACT: 
^)W2  ZHlTi  forthf 
ofC:hin.i(PK(:);or 
2)  4a2-nr)H8  for 

f  ('oiiiifi'rvniliii^ 

[)oll:!tlt 

itirn.iSional  Trade 
.S.  I>i"ji;iitnienl  of 

♦.'i;i:l  ;md  tionslitiilio-i 

.hiMoton.DT.  20230 


lit* 


we  nx-eiveif  a 
formfd.^lhy  ih..  }5K; 
'.ioner"),  the  si>u- 1!  .S 
-ihle  jKicket  lit^!:lers 
iplenionts  to  the 
t  olid  2*,  IflOl. 


hi  accordance  with  19  CFR  .3.S3,12, 

petitioner  alleges  that  imports  of 
ilisposable  p«x;ket  lighters  from  the  PRC 
iiini  Thailand  are  being,  or  are  likely  In 
f>e,  sold  in  the  United  Sfatefi  at  ?t!ss  than 
fair  vahie  within  the  meanirgor5:e«:tit>n 
731  of  the  Tariff  Ai  t  of  1931),  as 
amended  (the  Af  J),  antl  that  sia  h 
imports  are  malerially  injuring,  or 
thn-ateiiiii^  material  injury  to,  a  U..S 
industry. 

Petilioner  states  that  it  hris  st.tniiiui.;  to 
Tile  the  petition  ber.-jnse  the  BJC 
(Corporation  is  an  interested  party,  3s> 
deTined  under  section  771(y)(r)  of  the 
Aet.  and  it  is  the  sole  iftjinestii;  prodiiii^r 
of  disposable  poikf  I  hghli-rs  If  any 
oilen;sted  party,  as  de«jibr'.<f  under 
paragraphs  (C),  (15),  (F),  cm  (F)  of  ser.tion 
771  (•»)  of  the  A<1.  wishes  to  n^gislcr 
suppftrl  for,  or  oppiosition  to,  this 
fHUilJon,  it  should  file  a  wjiJfen 
notifu^ation  wiih  the  assist,:.'!  .S«>rrttary 
for  Import  .Administration 

■Scope  of  Investigations 

The  ProdiH  ts  covered  by  tliiTsc 
investigations  are  disposable  poi:l.i-t 
lighters,  vvhelheror  not  licjuefied 
hydr(x..irbon.  or  a  mixture  eoiilaiiiinj^ 
any  of  these,  wh«»se  vapor  pressure  at  75 
degnM's  fahn-nheil  (24  degrees  ticjlsi us) 
exceeds  a  gage  pre,ssiire  of  15  pounds 
jxT  sqvian^  im.h.  Non-refillable  po«:ket 
lighters  are  inijjorted  uiider  subheading 
?mi3.10.(»)fK)  of  the  Mannonizrd  Tariff 
.S«;hedu!e  of  the  I'nited  Slat«is 
.  ("MTSI  i.S-).  R.;n liable,  disposalile 
jioekel  lighl«;rs  would  Ini  iniixirted 
under  subhiMdiiig  0613.20.0000. 
Although  the  HTSl JS  subhe.adings an? 
provided  fi)r».oiivtjnietM>e*in€l  (":i,stonis 
purposes,  «nir  written  di;se,riptions  of 
the  scope  o(  llies»»  pnjc^ecjjngs  are 
dispositive. 

United  Slates  I'rite  and  FortMt^n  Market 
Value~lhe  People's  Republir.  oti^hina 

Petitioner  Iwitxl  United  St.!te.s  Pricj.; 
("USP")  on  a  1'.W4  sale  made  on  a 
pcM:ked.  t  i.f.,  doty  paid,  delivered  Itasis 
to  a  U.S.  purchaser  of  dj^posable  porkc^l 
lighter^  friiiii  tin;  PRd  Pelii inner 
d«Mh)i:ted  occsan  Ir-.-ight,  marine 
insurance,  c;o!iiniis.sion,  harfxjr 
maintenance  fee,  ^,u]  ciistoius 
processing  fee  from  this  pritc;  to  arrive; 
at  an  f.o.b.  value  fui  the  iinpi/ils. 

PeliiioiKir  iionteiids  thai  l!ie  furcii^u 
ii.arket  value  C'l^VIV')  of  .li-posable 
I,>oi:ket  lighters  subject  to  tl.ii 
investigation  iii!j-:t  Ijc;  de;en)ii!:..;d  in 
accordaiice  with  secjion  77.1((.)  of  the- 
Act.  v.'hii  11  concrrns  uori'i'.irk.et 
iK:oiioniy  ("MNl:")  countries.  Th.; 
l.t(.I):iittr.ftit  has  (le'ennined  tlie  I'Rr'to 
be  an  \ME,  wilhin  the  me.'iiing  of 
section  771{1H)(A)  of  the  Acl.  in 
pn.'vicuis  c,isi;s  (.•?ef?e.g..  Final 


l)(!t<!rmJnation  of  .Sales  at  Le^sThan  Fair 
Value:  .Sebacit:  Acid  firom  the  PRC,  May 
31,  lytM  (59  FR  28053)).  In  arxxirdancje 
with  771(18){C)  of  th^  Ad,  that 
deter.mination  continues  lo  apply  for 
puqiosi->  of  this  initiation. 

Ill  the  course  of  th'.s  inv«?stfg.<ljon 
parties  will  have  theopp<3rtuniiy  lo 
address  this  NfvlK  dc:ti;miiiviti«in  and 
provide  relevant  informaticjn  arid 
ar(,uine:it  on  this  issue.  In  addition, 
partir^  will  have  the  opportunity  in  this 
invesJigation  lo  submit  comments  on 
whether  FMV  should  Ix?  Ixiscd  on  pric<>f. 
or  c;osls  in  the  PRC  cTinsistcnt  with 
sec  tion  773((:)(l)iR)  of  the  Act  (.vcr 
Aniendiianit  to  Finid  netcrminaliin.'  nl 
.S.des  at  I,es.-,  Than  Fair  Value  and 
Amendment  lo  .Aiilidv.'mpjng  Duty 
Oider  (rhmme  PIat«<d  Lug  Nuts  fm-ii  t.he 
Pi'ojsle's  Keiiiiblic  of  China,  57  FR  l.'>l).'i2 
(Afiril  24,  1«!J2)). 

In  this  case,  petilioiu^r  provided  two 
;iiic?rnative  approach«!s  for  dt^terndiiiiig 
FMV.  In  the  firs!  approach,  in 
at  I  ordance  with  secticni  773(c:)  of  die 
All,  petilioner iittempted  t«»b;ise  I  MV 
on  tiie  NMF  produci'r;;'  fadors  of 
prodiK-tion  valuetl  in  a  nurkc^J  iicorjotuy 
««untry  at  a  «jomp.-irab!e  Krve!  of 
«x,cHiomic:  developnic^nt.  Petitioner, 
however,  was  unable  to  obtiin 
info-i-m.-ction  on  the  factors  of  pr«Klncijon 
in  thi*  PKC.  Therr;fore,  petitioner  usrd 
its  own  fa<:tors  of  production. 

In  v.iluing  the  facJors  or  producti-je, 
petitio!H2r  used  India  and  Pakistan  .is 
surrogate  «;ountries.  For  fiurposes  c;f  ibis 
iu\  il.jtion,  we  have  acx;»;pted  India  -iud 
P.ikislan  as  siirn>gales  bccauf  e  their 
wxinomies  arc  at  a  level  of  devel'ipmenl 
c;omparabk!  to  the  PRCs.  (.See 
Mc^inorandnm  to  Oavid  I,.  Rind<;r, 
Oirector  nivisitiii  11,  ()ffit:c;  of 
A.ntidiimpii;g  Invest:g.<fion.s  fiiim  D.ivid 
P.  iMueller,  Hirector,  flffjce  of  Policy, 
dated  Augu.st  1003,  regarding  non 
market  c-cAi/iomy  stylus  and  surrog.iie 
c»»iinlry  scli'ction,  on  file  in  Room  H 
099  c»l  the  Uepartnumt  of  C.ominercj!.} 
Also,  there  is  evidc?nc;f,  on  the  rtntyrti 
that  India  is  a  produor  cf  «:on!j)qfTthle 
inercrhandise,  as  i<rquired  by  sijilien 
773|c;)(4)  of  the  Ac't.  When  cost 
Jnfoim..?ion  was  iiol  avail.ible  in  eitbcii 
of  thesi>  countries,  petitioner  v.i|;;';i!  the 
fai;tor  iisiii"  its  oun  costs. 

In  .ic;c:oia.aice  with  .sec  lion 
773(t;)(lj(ij)  of  the  Ai  t,  peliiiouer's  FMV 
coii.s;v!\;ii  of  the  suiii  ol  values  .i.;sigiK.-d 
lo  materials,  lal>or,  energy,  .i-itl 
oveiiu>^jd.  Pcniliuijj-.f  adju.sied  ceiiain 
factor  valucis  for  i-jilation.  i'liiMianl  to 
section  773(e)(1)  of  the  Act  jictitioiser 
added  lo  the  labor  and  iiKJteci.'i!  c;o;!:., 
and  general  expeiiMis,  the.st  itutoiy 
iiiiiiimiiui  of  eight  per.'  on!  for  pn^fi!. 

In  making  its  allegation  of  sales  at  les.-, 
th.;m  fair  value  b-ised  on  the  factors  «if 


FederdI  Ri;i;isler 


/l>! 


IW,     No.     urn     I     TlUs.l^.y       \l. 


l'>:<4  /  Nutic: 


1\)\\.\ 


firu'iuttion  melluKinlo^y.  [>rti!i(.i;!i 
u  l(<;d  exttrnsively  on  IT  S  co.-^rs  (Vif 
v.»I;;ijig  tho  luctfirs.  A!thc.!'!;:i  ffic 
r!.;p=irtnient  has  aci>'pted  sirrclat 

lUijJjtions  in  past  3;!tic!ii::ip;:ig 
itivnstiiJatifinsat^aidsl  th*  ."KC.Wf 
pr.'f-T  that  th«  NMC  pnjiliu.vi  >'  f  u.e  ^  - 
!'-;  ■!S-'d  and  that  fh.-y  b»r  v.dii;d  m  .. 

•uip.irabU;  ntarkt't  of,i!!!(i:riy.  vihi.h  ,, 
^ijiiufMvuif  fjr.Hhu;trro!'t!irt  u:'-- ;h.<  ut;,' 
la  rt::-.pi)F;s(>  to  oiiftioac.  :n  nx  thi'. 
ir^.trd,  p<!titioa»;r  [)fnvidp.!  ,i  sffniutljry 
I' ;!;-t,s  for  tit?t(!rrii;(!i!!s;  J-MV.  usuil;  firc'-. 

from  d  market  econt.'jty  fHsf'.try 

N<-(:!iOn  77.i((;)(2l  "t  tlu-  /\,:{  jm.i-.t    s 
1  !i  FMV''  niity  he  h.iN,-..i  oji  fh.-  pi!.>-  ;. 
k'-i:i:h  cun'.p.'.rahlt?  uitT'.  h;!!;dr-i' 
;.ini(hif:»-d  in  ;•  in-ukot  O(oi:o;!iv'  i:i:'i;.r.> 
IS  sn!d  in  other  (.(iiintrif-,.  iiu.rtidrrii;  ([;•• 
flcist*;;!  Statt\s.  In  .ici  fir.i.iVf  with 
iw:luin  77;i((;)(2)  oTttw  A<  t.  pt-tittoiur 
providod  information  ois  th^-  {>rif>r  ,(t 
vvhu:h  disposahh;  pockt-t  iii^hft!!-.  taitu 
•    ' lif!  l'hihppint;s  an>  lu  int;  sole  for  expo;; 
'■;>  tlu'  I'nited  Siattis.  for  purpoM-s  of 
'^hii  mitiation,  wj  havf  acciipti^d  the 
ffulippines  as  a  siirro^.itc  (.otnitry, 
i)f-(  aiisf  its  (Korioitiy  is  at  .1  l-Vfi  ot 
'fv<'Ioprnt!nt  coniparaljie  to  ti:*-  I'Ki:  r, 
(S  •prnemoradniun  to  [Javn!  I..  tlKufrr 
!.li'-t;i:tor-Division  l(,  Offict;  ot 
Antidumping  Invostigations  tioni  Dii  ,;i 
i'  Mueller,  Director.  Oitii.f  ot  I'ohcy. 
l-irf:d  Decemijer  4.  I'HU.  ret;.ir(iicii;  iso;; 
tuarket  economy  statu.s  and  su:rof;,iti- 
'  onntry  selection,  on  file  in  Room  15- 
')'^»  of  the  Departfru-nt  <;( Conmit-o  e  ) 
rfiffe  is  also  evidence  on  tiie  rt-nird  rS;  r. 
<''M-  Philippines  is  a  produo-r  ot 
omprirahle  nierchaniUse,  as  re(.,a.;.»-il  [,v 
-M  rinii  773(c)(4)  of  fht-  Act.  Hr-t,i,;,..  tin- 
t'tiiipf'ine  import  price  vvic  (sn  .:n  f.o.h 
I'tsis,  petitioni^r  maiie  co  i.Ii4^t;:if{ir.s  .-.i 
'In-,  price. 

f  dir  Value  Conip<ti-isun<> 

f!  ised  on  the  data  provtchrd  r.y  Ji;.-" 
i'  .t.tioner.  there  is  reason  to  lieli.vetf:  i' 
;h-.posa[.le  pock.-t  iighf.rs  frf.m  the  {'R(. 

r,-  hcoi^,  01  are  likely  toI>-,  m.!,!  .(t  le.^ 
fh,:u  fair  value.  Ti:>?  t  ompari^^ri  ot  !  ^SC 

a  1  I'MV  in  thi;  pi.Jition  indicates  i 
margin  of  332.4;j  pen  ent  vvh.,'n  i  MV  1-, 
f' ised  on  factor  v. dues  a;ui  1  saai-^iii  ot 
!-)7.K,'")  percent  when  l'M\'  i-;  tia.s«  il  ,.ti 
i'h!ii()pii'.e  export  price-..  It  it  hicomes 
tiecessary  at  a  later  d.ite  to  cnrisidcr  the 
()eriti(m  as  a  souru;  of  he-.:  -rdoruuituia 
iva![a[)le  (RIA),  we  may  r;  vieiv  tl!'--.e 

d(  uiation  bases. 

Ihail.md 

f'etitionor  was  unahle  to  ntitaif;  .1.  (u  d 
■>  des  price  infonnation  on  vvtut  h  to  li,iVr 
( IS.'.  Petitioner,  therefore,  fjas.-d  I  I.SP  (,ii 
ttie  (aistom.s  value  of  imports  from 
Thailand,  as  reported  in  theDt-partiiH-et 
of  Commerce  lM-140  nnpcat  st.itistic.s 
^''()  adjustments  wer*-  made  to  'tu-.sr 


(•1  ■  'VS.  L,  .:aiis»-  they  wen?  reo'.rtt'H  O' 

<H  i  ;>  !.    i  .;sts. 

'  nr:.  .leraKsfi  was  uiiahlr  t  >  unt  <,:. 
•  .  prtr.es  tor  sales  in  'I'liailat'd  o:  t- 
f.HjU.rf  to  tfnrd  <:otintries.  AfnavrdinMly 
ft' ^iri-n:i;r  (),.s;:d  PMV  on  its  own  f:o-i\ 
>d;u.>tw!  fwr  ktiowr.  difffirence-.  !-»-fw 
r'ti.'  costs  o[  pt-t-tu'.rter  nrd  T'-.c 
pr-wS.j.-f^rs 

r'-jir  \  ..I'.L'e  t.ornpanson 

H  :>''i(  on  the  (Jata  provadcii  iiy  r.  . 

f'-'r.;*;,>i'.i:ir,  rhtrn-  is  reason  t'>  I.e.!!.    .■  • 
disji-jsaidi-  pock(!t  ii^htt;rs  from 
!r-.  lil-.rridar'f.heinj^.  orare  likely  >-.  1, 
-    'i  \'>  U^s.s.thati  fair  value.  Purif:.  'cift  t- 
■    ■.n.np'.n-j  ::  of  nSPand  f\1V  i;;  (.!:•• 
pr-ri;(,M  ii-.-i  '  •■■••s  a  mnrf-in  of  \7f.7r\ 
p'i'  -Mit.  III-.  f»'H;omes  necess  try  -■'  i 
!.!>:r  (Lite  h\  consider  the  petition  i.- 
'■"irt.e  of  Pi(A,  Wf>  mav  revc-'.v  di-..- 
•.  J.  'd.|!(.in  h  i->'s 

Sjidutmn  ot'lnve>ii<>dti(>ns 

VV.-  have  evunined  tho  peistioti  nti 
disposable  po( let  li^httTs  and  h.ive 
tout'.d  ih.it  It  meets  the  reqtnremeti's  .:t 
s^>':'^otl  7:«2(b)  of  tfie  Act.  Theiefor.-   i-.. 
•  ire  initLitin^  antidutnpitif;  dutv 
iiivestit;ation:>  to  dtfternnne  wheth*-( 
miports  of  disposable  pot  ket  lighters 
ti'icii  the  PKr:  and  Thailand  .^--e  I, -lov;.  .  ; 
are  likely  to  [»,;,  sold  in  the  I  iuitet!  .St  >>  • 
at  less  th.m  fair  value. 

XI'V.  N'otiili..]tton 

S  '.  turn  7  ;.i(d)  of  tfu-  Act  n-,|n;.-— .  1,  . 
'i' (Uftify  th>^  nt^ot  tllese.icfjnf!.-.  .,nl 

W:'  h  ;v'    d-f'.'-  Sll 

Prelunioar)  Dt;ltrn;jiMta»ci  li>  thiHC 

rii.i-  {'(■(■  wdi  ih-t.-rminffiv  [.ui-  j,  \ 
I  "-'14,  whether  then-  is  ^  n-.a  .oii.tble 
imlicition  tliat  imports  of  dispos.itil 
po.:k'-f  lti4hf!Ts  from  the  PRf;,nd 
iuad  ind  are  ciusirii;  maferi  d  iitpiry,  >•: 
thrr-  ifen  Ju  f:ause  r!i.ttTM.d  'tiiurv.^u  ■■• 
( '.S.  indii.-try   A  n<'>;.  itive  H'f : 
d.>  rnatMtion  will  r^:>l^''  ;ri  rhr- 
;nve>,tif4ati<.:!S  btiint;  tiT;;uri.if»d 
oth'rrivcs*',  th»;se  inv"st<'-atii-t:s  wui 
pri«:--ed  a«.C'.ird:ni4  fn  -,-  riu.:-.,   ,'..! 
r'J44l.jfory  tinit;  liniit.s 

'i'h'i>  notice  is  p.ddisl.cti  piir^.;  ,t:.'  r..i 
>'s  ti,.n  7:f;:!c)f2)  "f  fhf  Ai  ?  •;:!  iM(t[;- 
.fi.t.t  ;il,) 

f  '  ■'  •  i     M.;  ,     !  i_    i    114 

Sus.iJi  <;.  hSsj-rmaji. 

.1  -.s;  .;•( ; 'f  .SV.rrt-ff r.«y  /< '/"  Ui:pi ii I 

ll■Kt^..:    'K-t  t7jl  f  ;t-i|,.-<,-a4.  ■;  J-.    .•; 
e-L'-'MG  COOE  iilC-OS-M 


Revocation  of  Antidumping  Finding 

AGENCV:  Icteriiation.dlV.ide 

Ad  !:iiin>t  rat  ion/Import  Admoi..-.fr..ti.(!; 

['epriitircuit  (it  Ciitiu'ierce 


ACTION:  ,\i if ii.tr  of  rei  •!.  ..:inr<  ( ,t 
;nt;'fitfn(iing  findint; 

SUMMft^r:  I!'-  Oep.atnt»'tit  ol  (.(uar.-.er  » 
!fh::  neuinm.-nt)  i-.  f-ofifymn  'ht-  ;-:(.!■ 
■'  c-.  r»'vo(:.,>.,,„  r,f  rhr'au'idi..n![ii:ij4 

Mi^.jir:  'ar.Ts  fioui  f.ipan  be<  .m--  <t 
•■■>  i:  •  loader V.f  anv  lu'^-r  ■ 
::*r-'r»*sf-'tt  riart't'rs 
■^rz.ZT:-JZ  OATE:  i  e:.-  ".  '.  <  t^ 
FO^  r_.3r.HtR  .N^OPMATiON  CONrACT; 
K':;iM.:,.-  w.r  Mi,li.-n'-.:.l.!J.u>  ,   ., 
;\:::.i!:;i;i;.iri^  Conipl-  ,:;(-.  [,if,-ma'i.;:;  .1 
i':  id'-  Adtinni-fratioit. '. ;  .'s  T>»:p,vt»iii"e' 
•■?< -laina-r.f.  VV.ishoigton  iW:  202  ''i 

J>ack-;nuuj  i 

On  {)';t.i  Mibrr  17.  I<»'»,»,  th,- 
:'?•  p  -.-!::;  rtit  published  10  f!:;-  (edrr.d 
Kt-.^istff  (IK  IK  f.ft;{'j.ij  i?s  notu  e  .a 
i:-.ter;t  t.>  :ej.ok';  the-antiduinpiti;; 
"mdin^  -in  r.Ki»-.-s  from  f.'.ft  ai  (ft*-.  »•,  .U.i 
I  J.  IW7')) 

.Addition, dlv.  a  .  re-juinMl  Ijv   IM  .[  I< 
i".  t  ^I'MHA-Uii].  th.!  l).-partn,<nr  ,.-ftt;.) 
u  ritt.-c  notu:,-  ot  its  itit.-ur  t..  r.-vot*-  rbi . 
tr.'idutnpin^  hndoig  U>  cat  h  tiotia-shi 
i;;r"0:.-.ted  party  on  flif;  se^-va.e  ti.-.t 
f)i'r:ie-.fi(:  intertrsted  p.irties  wtio  rin^^ht 
wh,ect  to  the  revoi  .ition  wefe  ptiuid.-,! 
:')  d.,ivs  to  subtrut  their  i.oninu-!;!. 

Si  opt;  1)1  the  Findint* 

h;i;iMrtsi:o-..!red  liy  tiie  tevi>,  .ifion  ::,■ 

-tn"pm'nt->  of  taiers  trorn  |,ip,in  Tins 
•::-v.  hiridi-..:  is  .  ur.''iitly  clas,!fi,;blf 
u'ld;  r  n  irittoifved  I'.iriffSt  he.bile.s 

!i  iSj  itfia  oumf)ers  jt'i^M.'IO  10  uid 
«12  t  mo.Vj  ti-e  HTS  numbers  ar.- 
pr(a:d»:d  fir  ct.tivenu-nce  .uid  i.ust,,;' , 
o'lrpos'-N.  The  wriitf  n  ti's'ric.t-on 
;  "til  uus  ilispositive 

t\i>-  nen:irtmt;nt  n,  ;;'  tevok*-  .1!! 
.•.:;::diiut:prn.i4  fiiufini4  it  the  Sfcretary 
>  -■■(•.:  !t;d-;s  fha*  the  fiii.htij;  i-.  jim  lon^"-. 
■•.  my  interest  trui.tmfst;'.  itif.  o-.-ited 
:■..!•?>. -I  VVf  '  onf.!..n|«.  tl.at  ;h':rei,!..i 
.< •.?•;>-•>*  in  ail  intiijumpitii;  tind.'n;; 
■■■-h'-u  no  inten;st<«l  party  ha-^nqm-,?; 
!:;  I'hninf.^itrative  review  firr  foui 
■  •.i;>*'(  utiv-r  review  p>:ri"«d^  ( JM  (.f 'K 

't  !  2T,  l,'('4j(i)}..ijid  wfien  tm  dofni-.-.ti 
!;;frr-stefl  p.irty  object-,  lo  o-vocalion 
I;:  ^tiistMss*.  we  rttceived  nn  n.<[ne-.t 
I  c  r''vi.-w  tor  Fivjcons^^cutive  revi'-w 
p':ra»is  Fortlieriaore.  ii'i  doiii-sti 
:'i'e.-'-.r,  d  p.rty  h.is  evprew.-d 
•':>p.f-,it,i(n  to  reV'M  .ifidri   fi.ised  on  >[;-■. 
'  '  ■-*.  vv- havet.onchideil  tl;.iT  the 
;;!t!  !>;(.tpit;i;  findiUf;!!!'.  tiintTs  troe, 
J-iji.itt  ;s  no  luns^er  id  a-iy  interest  to 
tiiteff-sttrd  partif:s.  Aci:-irilinKly.  we.,,. 
r-v.ikijij4  fhi:-.  antidumpioL^  findintj  io 
ic(  onf 'nee  with  I'l  CPif 
!'.i  2"".fd)(4)(iii). 

i'fiis  revocation  .ipplies  toad 
'.(i'iri>rifi.ir,-il  eofrur.s  of  tiit!er->  boa. 


29414 


.i;3 


)apaii  enturpd, 
warehouse,  foi 
[Jecember  1,  1 
the  period 
November  30, 
aiitomafir  a 
with  19CFK 
will  instruct  th 
proceed  with  1 
unhquidated  e 
entered,  or  wit 
for  consumpti 
19*)3,  withoiit 
duties,  and  to 
antidumping  d 
respect  to  those 
aj  conlaiice  wit 

l).ile(i:  M.)>  27 
Koland  L.  MacDi^ald 

Acting  Di'pul\    i 
f.Vi(n;)/wjn(('. 
IKK  Doc.  «4-i:i;i 

BH.UNa  CODE  3J10-te-M 


or  withdrawn  fnm^ 
consumption  on  or  after 
(  93.  Entries  made  during 
Decimlxir  1,  1992,  through 
993.  will  be  subject  to 
sse|sment  in  accordance 

22(e).  The  Department 
Customs  Service  to 
i:}uidation  of  all 
tries  of  this  merchandis*; 
drawn  from  warehouse, 
on  or  after  Deci'mb<!r  t, 
t  ^Rard  to  antidumping 
fund  any  estimated 
ities  coilc^ctnd  with 
entries.  This  notice  is  in 
1  19f:FR3.o.<.2.n(d). 

199-5. 
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Mi 


Determination  kotTo  Revoke 
Countervailing  Duty  Orders 


AGENCY:  Infrni 
Adn)ini.<;tration 
Heparlment  of 

ACTION:  Notice 
n:V(jke  counlerui 


SUMMARY:  The 

is  notifying  iht 
determination  i 
rounte-rvailing 

EFFECTIVE  DATE: 


FOR  FURTHER 
Hrian  Alhripht  ( 
Otfict'  of  Count! 
inffrnation;-! '! 
I'.S.  Departmen 
Washington.  FX 
4H2-27Hh 


SUPPLEMENTARY 
Kai  k,,i;ruiin(i 

On  Manh  i, 
('(i!)iUiiTfi>  (ihe 
ill  tin;  Federal 
intent  to  rtvck 
orders  li-s't-d  [a 
3.'->r..2r>(d)(4)|iii 
Conuiien  e  will 
is  no  longer  of 
|iar1iesard  will 
lionieslic  inlere^ 
(I'vocalitm  or  n 
rc(jiiests  an  adi 
last  day  of  the  fi 

We  n!<»:ived 
■  louiesti)  inlen 
to  nn'oki!  these 
orders.  Tliprefon 
nitiuirenwulsof 
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sinni  SiH  rt'tory  ftn 
hili'd  Ji-fv-M-l;  a.-i")  ;im| 


onal  Trade 
Import  A<fininislfaiioii 
bnimerr.e. 

f  deterininati«)i)  not  to 
i!in^  duty  orders. 


r  cpartnient  of  (^ommerre 

jublicofits 

>t  to  revoke  the 
(|uty  oniers  listeii  Im-Idw 

une  7.  I'.W-J. 

INFpRMATtON  CONTACT: 

Mercedes  Fifthetl, 
R'ailing  Comi)liance. 
i\i\i'  Administration, 
of  Comnu-.ue. 
20230:  telephone  (2fl2) 


NFORMATION: 


ia!J4,lhe  l>i'|)ar!u.iMit  of 
leparlmenl)  published 
igister  (59  FR  9727)  its 
he !  ountervailing  duty 
)W.  »)nd<r  19(:FK 
th«  .S»i«:retary  of 
onclude  that  an  ordi-r 
erest  to  intertsti'd 
evoke  the  order  if  no 
ed  party  oi)j(?«  Is  to 
inleri?s1e«l  parly 
nislnjlive  review  by  the 
th  anniversary  nnmih. 

;ly  obf«x;tions  from 
ixl  prtrties  to  i»i.t  inten) 
)untervailingdijJy 
.  because  ihe 
l9(J--R.155.2.'i|iiH'»«iii) 


R 

•! 
i) 


ir  t 


ni 


ti  ii« 


have  rK)»  been  met,  we  will  not  revoke 
the  orders. 

This  determinatiiMi  is  in  a(xx)rdano^ 
with  ISCFT?  3.55.25{d>(4). 


Countervailing  duty  orders 


Chile:     Standard    carnations 

(C-337-601). 
France:  Brass  stneel  and  strip 

^C-427-€03). 
Iran:  Raw  irvsfie!!  pistachios 

(C-507-501). 
Israel:     Oil    country     tubular 

goods  (C-508-601). 
New  Zealand:   Cartx>n   steel 

wire  rod  (C-61 4-504). 
Turkey:  Welded  carbon  steel 

pipes   and  tubes   (G-489- 

502). 
Turkey;  Welded  carbon  steel 

line  pipe  (C-^89-502). 


Effective  date 


03/19/87 
52  FR  8635 
03/06/87 
52  FR  6996 
03/11/86 

51  FR  8344 
03/06/87 

52  FR  6999 
03/07/86 

51  FR  7971 
03/07/86 
51  FR  7984 

03/07/86 
51  FR  7984 


Datiid:  May  .31,  1'I94. 
Poseph  A.  Spt?lrini, 

Dfpnty  Assistant  Si'<  n'tury  for  Coiupliaiu  ir 
|FK  Uoc.  94-1:J»0')  Filid  5-«i-94;  H:4.=)  >iin| 
BILLING  COCC  3610-OS-P 

(0-475-812) 

Countervaiting  Duty  Order:  Grain- 
Oriented  Electrical  Steel  From  Italy 

AGENCY:  Import  Administration, 
International  Trade  Adjninistmtion. 
nepartiueiit  of  C^onjmerce 
EFFECTIVE  DATE:  June  7, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Aruiika  L.  CJHara  or  D;ivid  R.  Bdyhuid, 
Offict'  i;f  Countiirvailing  Investigation^. 
II..S.  Department  of  Commene,  rooni 
MWi.  14th  StnM>t  and  Cxjnstitutinn 
A\en!.e,  NW.,  Wasliington.  IIC  202H0, 
telephiMW  (202)  4H2-419H  or  4Ji2-0.nHa. 
res])e<  lively. 

('ountervailing  Duty  OnJer 

111  ac;  oidan«<'  with  se<:tjon  7l).')(.i)  ul 
the  Tariff  Act  of  1930.  as  amemied  ("tlif 
Acf)  (19  IJ..S.C.  .s*!ction  l(i71d(a)).  on 
April  11.  1994,  thi;  DepailinenI  of 
Cornmerri!  Cthe  Ili-parlment")  made  its 
final  determination  that  nianufai  lurers, 
producers  or  cxpor'-.trs  in  Italy  ofgrain- 
orie.'ited  electrit  al  steel  nn.eive  beneiits 
vvhii  h  constitute  subsidies  williin  the 
meaning  of  the  c  ountervailing  duty  law 
(.•"jM  FR  1H357.  Ap.nl  18,  1«)94).  On  May 
27,  1994,  in  accordajice  with  section 
7()5(d)  of  the  Act.  the  II..S.  International 
Trade  Commission  ("ITC")  notified  the 
Department  of  its  final  affirmative 
determination  that  int}MMtsof  gniin- 
orientiul  electrical  steel  from  Italy  a.T 
materially  injaring  a  U.S.  imhistry. 

Therefore,  pttrsiiant  to  seiiion 
70b(a)(l )  of  the  Art  n<m..S.r.  «a^^Hm 


1B71n(a)(1)),  the  Department  hereby 
dire»;ts  U.S.  Customs  officers  to  assess  a 
countervailirrg  duty  equal  to  the  amount 
of  the  estimated  net  subsidy  on  all 
entries  of  grain-oriented  electriail  stet^l 
from  Italy.  This  countervailing  duty  will 
be  ass<^sed  on  all  unliquidated  entries 
of  grain-oriented  electriad  steel  from 
Italy  which  were  entered,  or  withdrawn 
from  warehouse,  for  consumption,  on  or 
afttr  Febniary  1,  1994,  the  date  on 
which  the  Department  publishc»d  its 
preliminary  countervailing  duty 
determination  in  the  Federal  Register. 

On  or  after  the  date  of  publication  of 
this  notice,  U.S.  Customs  officers  must 
require,  at  the  same  time  as  importers 
would  normally  deposit  duties  on  this 
men:handise,  a  cash  deposit  of  24.42 
perc(;iit  nd  valorem  for  all  entries  of 
grain-oriented  eloclrifal  steel  fram  Italy 

This  determination  constitutes  a 
coiinlt^rvailing  duty  order  with  le^pei  f 
tograin-orientetl  electrical  steel  from 
Italy  pursuant  to  section  70f5  of  the  Ait 
(lu'U.S.C.  sw.tion  in71e).  Interested 
p.irlies  may  contact  the  Central  Records 
Unit,  rrxm  B-099,  Import 
Adn'inisir.ntion,  U.S.  Department  of 
Cnn,merr:e.  14th  Street  and  Conslitiititiu 
Avenue,  NW..  Washington,  DC  20230, 
for  copies  of  an  updatijd  list  cfordi^rs 
c:urrently  in  elfeil. 

Si;oj>e  of  Order 

The  priKhii  t  covenni  by  thisordcrr  is 
grain-oriented  silicon  electrical  steel, 
which  is  a  flat-rolled  alloy  stcfel  [irodiict 
i;nnt„ir.ing  by  w«;ight  at  least  0  (i  penn-nt 
«)f  silic  on,  not  nujre  than  0.08  p<»rr.irnt  of 
carbon,  not  more  than  1.0  perccnl  of 
alumirnin).  and  no  other  elrnnent  in  a-i 
amowr.t  that  would  give  the  steel  the 
<;ha.'-a(  terisiif^s  of  another  alloy  slci^l.  ci 
a  tliii.kness  of  no  more  than  0..5(i 
millimeters,  in  coils  of  any  witllii,  or  n. 
straight  liuigths  which  are  of  a  v.idth 
measuring  at  least  10  times  th(< 
thickness,  as  currently  classifiable  in  t.'ic 
Harmonized  Tariff  Schedule  of  the 
United  .Slates  ("NTS")  under  item 
numbers  7225.10  0030,  7226.10.10:^(1. 
7226  10.5015.  and  722r).10..5065. 
-Mlhongh  the  UTS  subheadings  are 
provided  for  f:onvenienc:e  and  <  iisto-jis 
purposes.  o::r  written  description  of  the 
scope  of  this  [iroceeding  is  dispo;;iti\e. 

Notice  ulRevitiw 

In  accordance  with  sertion  751  (»Ml) 
of  the  Act  (19  II..S.C.  section  ■H)75^>i]^^)], 
the  Dej)artment  will  publish  during  the 
anniversary  month  of  the  publication  of 
this  order,  notic-e  that  an  interested 
party,  as  defined  in  section  771(9)  of  thi' 
Ac4  (to  li.S.C.  section  1677(9)) and  19 
CiFR  355. 2(i).  may  request,  in 
jKcxMYlance  with  19  CFR  355.22.  that  the 
Di!partnfM?nt  fT)ndMrt  an  admini.strative 
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review  of  this  order.  For  further 
inforniation  regarding  administrative 
review  procedures,  contact  Barbara  E. 
Tillman,  Office  of  Countervailing 
Compliance,  at  (202)  482-2786. 

This  notice  is  published  in 
accordance  with  section  706  of  the  Act 
(19  U.S.C.  section  1671e)  and  19  CFR 
355.21. 

Dated:  May  27, 1994. 
Susan  G.  Esserman, 

Assistant  Secretary  for  Import 
A  dm  in  istra  Hon. 

(FR  Doc.  94-13722  Filed  6-6-94;  8:45  am) 

BILUNG  CODE  3510-DS-P 


(C-649-611] 

Notice  Of  Initiation  of  Countervailing 
Duty  Investigation:  Disposable  Pocket 
Lighters  From  Thailand 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
EFFECTIVE  DATE:  June  7.  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Elizabeth  A.  Graham  or  Kristin  M. 
Heim.  Office  of  Countervailing 
Investigations,  Import  Administration. 
U.S.  Department  of  Commerce, 
Washington,  D.C.  20230;  (202)  482-4105 
or  482-3798,  respectively. 

The  Petition 

On  May  9,  1994,  we  received  a 
petition  in  proper  form  filed  by  the  BIG 
Corporation  on  behalf  of  the  Unite«i 
States  disposable  pocket  lighter 
("disposable  lighters")  industry.  In 
accordance  with  19  CFR  355.12, 
petitioner  alleges  that  manufacturers, 
producers,  or  exporters  of  the  subject 
merchandise  in  Thailand  receive 
benefits  which  constitute  bounties  or 
grants  within  the  meaning  of  section 
303  of  thn  Tariff  Act  of  1930.  as 
amended  (the  Act). 

Injury  Test 

Although  Thailand  is  not  a  "country 
under  the  Agreement"  within  the 
meaning  of  section  701(b)  of  the  Act,  the 
merchandise  being  investigated  is  non- 
dutiable  under  the  Generaiizi^d  Sy.slem 
of  Preferences  and  Thailand  is  a 
contracting  party  to  the  General 
Agreement  on  Tariffs  and  Trade. 
Therefore,  the  U.S.  International  Trade 
Commission  (ITC)  is  required  to 
determine  whether  imports  of  the 
subject  merchandise  from  Thailand 
materially  injure,  or  threaten  material 
injury  to,  a  U.S.  industry. 

Standing 

Petitioner  has  stated  that  it  is,  an 
interested  party,  as  defined  in  scciiwti 


771(9)(C)  of  the  Act,  and  that  it  has  Bled 
the  petition  on  behalf  of  the  U.S. 
industry  producing  disposable  lightere. 
If  any  interested  party,  as  described 
under  paragraphs  (C),  (D),  (E).  or  (F)  of 
section  771(9)  of  the  Act,  wishes  to 
register  support  for,  or  opposition  to. 
this  petition,  such  party  should  file  a 
written  notification  vdth  the  Assistant 
Secretary  for  Import  Administration,  in 
accordance  with  19  CFR  355.31. 

Exclusion  Requests 

Under  the  Department's  regulations, 
any  producer  or  reseller  seeking 
exclusion  from  a  potential 
countervailing  duty  order  must  submit 
its  request  for  exclusion  within  30  days 
of  the  date  of  publication  of  this  notice. 
The  procedures  and  requirements 
regarding  the  filing  of  such  requests  are 
contained  in  19  CFR  355.14. 

Scope  of  Investigation 

The  products  covered  by  this 
investigation  are  disposable  pocket 
lighters,  whether  or  not  refillable,  whose 
fuel  is  butane,  isobutane,  propane,  or 
other  liquified  hydrocarbon,  or  a 
mixture  containing  any  of  these,  whose 
vapor  pressure  at  75  degrees  fahrenheit 
(24  degrees  Celsius)  exceeds  a  gage 
pressure  of  15  pounds  per  square  inch. 
Non-refillable  pocket  lighters  are 
imported  under  subheading 
9613.10.0000  of  the  Harmonized  Tariff 
Schedule  of  the  United  States 
("HTSUS").  Refillable,  disposable 
pocket  lighters  would  be  imported 
under  subheading  9613.20.0000. 
Although  the  HTSUS  subheadings  are 
provided  for  convenience  and  Customs 
purposes,  our  written  descriptions  of 
the  scope  of  this  proceeding  is 
di.spositive. 

Initiation  of  Investigation 

The  Department  has  examined  the 
petition  on  disposable  lighters  from 
Thailand  and  found  that  it  complies 
with  the  requirements  of  section  702(b) 
of  the  Act.  Therefore,  in  accordance 
with  section  702  of  the  Act.  we  are 
initiating  a  countervaihng  duty 
investigation  to  determine  whether 
manufacturers,  producers  or  exporters 
of  disposable  lighters  receive 
countervailable  bounties  or  grants.  The 
following  programs  are  included  in  our 
investigation. 

1 .  Industrial  Estatps/Export  Procpsfiing 
Zones 

2.  Preferential  Short-tenn  Loans  Under 
the  Export  Packing  Credit  Program 

3.  Tax  and  Duty  Exemptions  Under  the 
Investment  Promotion  Act 

4.  Tax  Certificates  for  Exporters 

5.  Rediscount  of  Industrial  Bills 

6.  Internatioi^  Trade  Pmmotion  Fund 


This  notice  is  published  pursuant  to 
section  702(cM2)  of  the  Act  and  19  CfR 
355.13(b). 

Dated:  May  31.1994. 
Snsan  G.  Esserman, 

Assistant  Secretary  for  Import 

Administration. 

IFR  Doc.  94-13807  Filed  6-6-94;  8:45  am) 

BILLING  CODE  3S10-DS-M 


International  Trade  Administration, 
Commerce. 

Export  Trade  Certificate  of  Review 

ACTION:  Notice  of  Issuance  of  an  Export 
Trade  Certificate  of  Review.  Application 
No.  94-00002. 


SUMMARY:  The  Department  of  Commerce 
has  issued  an  Export  Trade  Certificate  of 
Review  to  Frederick  Pogorzelski  doing 
business  as  the  Russian  Business  Q-nter 
("RBC").  This  notice  summarizes  the 
conduct  for  which  certification  has  been 
granted. 

FOR  FURTHER  INFORMATION  CONTACT:  W. 
Dawn  Busby.  Director,  Office  of  Export 
Trading  Company  Affairs,  International 
Trade  Administration.  (202)  482-5131 
This  is  not  a  toll-free  number. 
SUPPLEMENTARY  INFORMATION:  Title  IH  of 
the  Export  Trading  Company  Act  of 
1982  (15  use.  4001-21)  authorizes  tho 
Secretary  of  Commerce  to  issue  Export 
Trade  Certificates  of  Review.  The 
regulations  implementing  Title  HI  arp 
found  at  15  CFR  part  325  (1993). 

The  Office  of  Export  Trading 
Company  Affairs  ("OETCA")  is  issuing 
this  notice  pursuant  to  15  CFR  325  R{b), 
which  requires  the  Department  of 
Commerce  to  publish  a  summary  of  a 
Certificate  in  the  Federal  Register 
Under  Section  305(a)  of  the  Act  and  15 
CFR  325.11(a).  any  person  aggrieved  by 
the  Secretary's  determination  may, 
within  30  days  of  the  date  of  this  not  ire, 
bring  an  action  in  any  appropriate 
district  court  of  the  United  States  to  set 
asidi?  the  determination  on  the  ground 
that  the  determination  is  erroneous 

Description  of  Certified  Conduct 

Export  Trade 

1 .  Products 
All  Prodiicls. 

2.  Services 
All  .Services. 

3.  Export  Trade  Facilitation  Ser\'ici;.s  (as 
They  Relate  to  the  Export  of  Products 
and  Servifxa) 

Export  Trade  Facilitation  Servio'ji 
including  professional  scr\'ires  in  the 
areas  of  government  relations,  foreign 


29416 


shi  )p 


trade  and  bu: 
iiiarkc'ting 
ventures, 
advertising, 
iiad  financin 
organizational 
niaii.it^onient 
ti  (.fin()!(){;y. 

h\f>ort  Marki 

Th(!  Expon 

(if  thf  world 
(tht!  fifty  stnt 
(h.-.lrit:t  of  Ci; 
f,'fMrinionwea 
Vir^in  liian 
tfif  Cofnnior 
Mariiiiui  Is  Id 
of  the  Pacific 


re:  ;earcr 


iness  protocol,  marketing, 
h,  negotiations,  joint 
iiig.  export  management. 
<  ocumentation,  insurance 
.  trade  show  exhibitions, 
development, 
strategies  and  transfer  »tf 


f.s 


'S 


id  J 


ar  ( 
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Markets  iiu.lude  all  part  > 
'xrept  the  Unit"d  States 

of  the  United  SJ;.tes,  th-^ 
umbia.  the 
th  of  Puerto  Rico,  tin- 

.An-.erir.an  Samoa.  Ciiari;. 

tilfh  of  the  Northern 
Is.  and  the  Trust  Terru'Tv 
Islands). 


V  vc 


Export  Trci(h\A(:tiviti(\^  ami  Mothnda 

1  To  f'nga^  B  in  Export  Trad«;  in  tfie 
t.xp<^)rt  Markf  Is.  as  an  Export 
Ictermediary  RBC  may: 

a.  Provide  i  nd/or  arrange  for  the 
provisions  of  Export  Trade  Facilitatioo 
S'Tvioes; 

b.  Engage  ii  promotional  and 
ir.aiketing  act  ivities; 

(:  Enter  int  )  exclusive  export  .salts 
agreements  w  ith  Suppliers  for  the 
♦'xport  of  Proi  ucts  and'or  .Serviuis  for 
sida  in  the  Ex  lort  Markets:  such 
agrf't-ments  n  ay  prohibit  Suppliers  froi;: 
exporting  iiufcpendently  of  KBC; 


d.  Enter  int 


with  distribu  ors  in  the  Export  Ma^ket^ 

e.  Establish  the  price  of  Prothuts  and. 
i>r  S«'rvices  fe  :  sale  in  th»?  Export 
Markets; 

f.  Allocate  (  xport  orders  among  its 
'suppliers;  an 

g.  Enter  inti  i  contracts  for  shipping 
<:  RBC!  and  individual  Suppliers  mav 

regularly  excl  ange  inhirmation  on  a 
t>ne-(m-one  b;  sis  ntgarding  inventorie-. 
aad  near-tern  production  schedultjs  in 
order  that  the  availability  of  .sit()plif!S  for 
export  can  be  [lettirmined  din\ 
eflet  tively  coi  irdinated  by  KHC!  '.vith  it- 


t 


UrHnitions 

I  Import  I 
p»'r.son  who  a 
repres»;nfativi. 
or  broker,  or  \ 
tunctions,  in( 
arranging  for 
■[rule  I'acilifii 


>  exclusive  agreements 


the  Export  Markets 
nsquire  any  Supplier 


distributors  ii 
i.  RBC  may 
Aishing  to  tei  iiinate  its  export  sales 
■jgreemfMit  to 
written  notict 


ive  RBC!  six  months 
KBC  may  r(U{uire  a 
toraier  SuppI  et  not  to  sell  through 
tort'ign  distrd  utors  with  whom  Rf!(! 
tleals  h)r  a  pei  iod  (A  two  y.irs  follnu mg 
fermination. 


itertuediarv"  uumos  i 
s  as  a  distributor,  sales 
sales  or  marketing  ai^ent. 

ho  performs  siiiiilrir 

uding  providing  or 

le  provision  »»f  f!KjMirf 

ion  S<!rvn:e..s 


2.  "Supplier"  means  a  person  who 
produces,  provides,  or  sells  a  Product 
and.'or  Service. 

A  copy  of  the  certificate  will  be  kept 
ip.  the  International  Trade 
Administration's  Freedom  of 
lnh)rmation  Records  Inspection  Fatality, 
r.om  4102.  U.S.  Department  of 
Commerce.  14th  Street  and  Constitution 
Avt:nue,  NW  .  Washington.  DC!.  202.'t(; 

iJiited:  J.iiu-  1.  1W4. 
W.  Djmi)  liusby. 

I'iri-rt'ir,  OfUr"  nf  Export  Trndinn,  C'ltupnny 

UK  [)<«:.  94-1  ;n()5  Filed  6-^1-94;  B  4".  i.tJil 
Billing  code  351(m>r-p 


Revocation  of  Antidumping  Duty 
Orders 

AGENCY:  International  Trade 
AiLninistration/Import  Administration 
[department  of  C:omnierce. 
ACTION:  Notice  of  revocation  of 
antidumping  duty  orders. 

Summary:  The  Department  of  Commerce 
(tliC  Department)  is  notifying  the  publi( 
of  its  revocation  of  the  antidumping 
duty  orders  on  .staple  machines  and 
staples  from  Sweden  because  they  an- 
no longer  of  any  interest  to  domestii 
interested  pa.-ties. 
EFFECTIVE  DATE:  June  7.  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
l.iia  Kaisner  or  .Michael  Panfeld.  Offiie 
ol  Ai'.tidumping  C!ompliance. 
(iiter.'iational  Trade  Administr.itiort. 
lis.  Department  of  C;ommerce, 
Washington.  DC  20230.  telephone  [2U1] 
4r.2-'S25:<. 

SUPPLEMENTARY  INFORMATION: 

Bat  kground 

Oil  Dt'ct'Ti  i»r  27.  199:t,  tht 
()»-[).irtmerif  ;Hiblished  in  the  Federal 
Register  (riH  [  K  h8392)  its  notii  e  of 
mtf-nt  to  n  voke  the  antidumping  fhit\ 
orders  on  .staple  machines  and  staplfs 
from  Sweden  (December  20.  198;ij. 

Additionally,  as  rt^quired  by  H)  C!l-R 
t,''.:t.25(d)(4)(ii|.  the  Department  served 
written  notice  of  its  intent  to  revoke 
these  antidumping  duty  orders  to  each 
domestic  interested  party  on  the  servii  e 
list.  Domestic  interested  parties  who 
might  object  to  these  revocations  ui  re 
provided  30  days  to  submit  their 
f;ofnm>rnfs 

Scope  oJ  the  Orders 

ifuports  coviired  by  these  revocations 
are  .shipments  of  .staple  machines  and 
staphis  from  .Swedim.  This  merchandist 
is  lairrt'ntly  classifiable  under 
Hacmonizeil  Tariff  .Schedules  (MIS) 
itf^m  oumbt-rs  ^^.W'^.2^^  00  and 


8422.30.90.  The  HTS  numbers  are 
provided  for  convenience  and  customs 
purposes.  The  writt(;n  description 
remains  dispositive. 

The  Department  may  revoke  an 
antidumping  duty  order  if  the  Seen  tar y 
concludes  that  the  duty  order  is  no 
longer  of  any  interest  to  domestic 
interested  parties.  We  f.oiu.hide  that 
there  is  no  interest  in  an  a:;tidcinpuig 
tluty  order  when  no  inter-stid  pTiy  lui;. 
('•quested  an  afimini.st.-^ative  revie-.v  for 
four  ((jnset;utive  revie^p*  ci  nis  iI'J  Cf  H 
3.")2  25(d)(4)(i))  and  wiTr;  no  domestic 
interested  party  obje(  ts  tu  revof  otion 

In  this  ca.se.  we  r<><  tM\-(;d  no  request 
for  review  for  five  i  laisi  rutive  re-.'ie-A' 
periods.  I'urtheniiore,  no  domestic 
interested  party  has  expressed 
0[)positi(m  to  revocation  Rased  on  the;' 
facts,  we  have  concludt^d  that  the 
antidumping  duty  orders  on  staple 
machines  and  .staples  fro;;:  Sw(;den  an- 
no longer  of  any  intere.st  to  interested 
parties.  Accordingly,  we  are  revoking 
tlu:st!  antidumping  duty  orders  in 
at  f.ordance  with  10  CFR 
:i,'.:t.2:.(d)(4)(iii). 

1  hese  revocations  ■ipply  to  all 
unliijuidated  entries  of  staple  maihii-es 
and  staples  from  Swedtni  entert-d,  or 
witl-.drawn  from  warehouse,  for 
consumption  on  or  after  Decefuber  I . 
199:5.  F'.'ntries  made  during  the  period 
Decrmber  1.  1992.  through  NovomfMT 
30.  1993.  will  be  subject  to  autimiatic 
assessment  in  accordance  with  19  CFK 
3''.3. 22(e).  The  Department  will  instrut  t 
the  Customs  Service  to  proceed  with 
liquidation  of  all  unliquidated  entries  of 
this  inert  handise  tmtered.  tir  withdrawn 
from  warehou.se.  ftir  consuni(»tion  on  or 
after  Det  ember  1,  1993.  witiiout  regaril 
to  antidumping  dutif?s.  and  to  rehmd 
any  »>stimated  antiihimpirig  duties 
collecttul  with  n!sp(u:t  to  those  f:ntnes 
This  notice  is  in  accortlant  ••  w.fh  19 
CIK  3,^3  25(tl). 

D.i'fd   M.iv  27.  I')!l4 
Koliiiid  1..  MacDunald, 

c\i  tin^  (h  puty  As'ii^tnnl  Si;  uf.iry  joi 
Cc'iipUuni  (■    . 

llKDtx    <l4-l.lKtt  tiled  fM)-it4.  ft  4'>  ,iin| 
BILUNG  CODE  3S10-0S-M 


Applications  for  Duty-Free  Entry  of 
Scientific  Instruments 

Pursuant  to  -Sijctitm  t")(c)  of  the 
l.tlucational.  Scientific  and  C!ultiiral 
Materials  Importation  .^ct  of  19»>fi  (Pub 
1..  «9-fir)l;  HO  Stat.  897;  l.T  CFR  .301).  we 
invite  t omments  cm  tht?  question  of 
wlicther  instruments  of  equivah;nt 
SI  leiitific  value,  for  \.hv  purpost-s  for 
uhit.h  the  instruments  shown  below  an- 
mientled  to  be  used,  an^  fieing 
jiL.iaufacfnred  in  the  Uni'ed  .States 


Comments  must  comply  with 
Subsectitms  301.5(aM3)  and  (4)  of  the 
regulations  and  be  filed  within  20  days 
with  the  Statutory  Import  Programs 
.Staff,  U.S.  Department  of  Commerce. 
Washington.  D.C.  20230.  Applications 
may  be  examined  between  a:.30  A.M. 
and  ?,:0Q  P.M.  in  Room  4211,  U.S. 
Department  of  Commerce,  14th  .Street 
and  Constitution  Avenite,  N.W.. 
\Va.shington.  D.C. 

Docket  Number:  94-051.  Applicunl: 
University  of  Maryland,  Institute  for 
Plasma  Research,  College  Park,  MD 
20742.  Instrument:  Glass  Tubes  with 
Coated  Tin  Oxide  Thin  Film  Inside. 
Manufacturer  Beijing  Vacuum 
Hle«:tronics  Institute,  China.  Intfiuhtl 
Use:  The  instnimeni  will  be  used  for 
studies  of  a  glass  tubecoatetf  with  thin 
nim  of  resistive  material  inside.  An 
eletlron  beam  passing  through  siith  a 
lube  is  subject  to  longitudinal 
instability.  The  instrument  muasurt's  the 
spacial  growth  rate  of  the  instability  and 
allows  study  of  the  bt^am  qualitv 
tlt'terioration.  In  addition,  the 
instrument  will  be  used  in  the  ci^urse 
'Theory  and  Design  of  Charged  Partiil.- 
He.mis"  to  train  Ph.D's.  Application 
Accepted  by  Commisf>ioner  nf  Customs 
April  19.  1994. 

Docket  Number:  94-a')2.  Applicant. 
The  University  of  Texas  Health  .Srienr<> 
Center,  .Medical  S<:hool  Building,  6431 
Fannin  .Street.  Ht>uston,  TX  77030. 
//isrn;/))e/i/.-  Manipulators,  Ball  ftiints. 
and  Magnetic  Stands.  Mcnufacturur 
Narishige,  Japan.  Intended  Use:  The 
instrument  will  be  used  for  studies  of 
the  marine  mollust:.  Tritonia  diomedeti. 
During  these  stutiies:  (1  j  the  clamps  will 
he  used  for  positioning  of  a  fiber  opiit; 
light  source  and  positioning  a  nH?ta 
barrier  between  microeJectrodes,  (2)  the 
ball  joints  will  be  used  to  hold  a  suction 
apparatus  and  hold  a  fine  thermistor  foi 
measurement  of  the  bath  femp.;ralure 
and  (3)  the  magnetic  bjises  will  bt;  u.sH4i 
for  sc'curing  the  clamps.  ApplinUion 
Aciepted  by  Commissioner  of  Custoii}-. 
A))ril  19.  1994. 

Dodil  .\umher:  94-t)53.  Appliutnl:    ' 
University  ttf  Alabama  at  Birmingham. 
ll>7.5  U'niversity  Blvd.,  Birmingham.  AL 
3.=i249.  /ns/ru/nen/.- Mass  Sp«M:tromefer. 
Motlel  Optima.  Manufacturer:  Fisnns 
Instruments,  United  Kingflom.  InVnded 
//.se.-The  instrument  will  be  us.-d  to 
analyze  biological  samples  for 
deuterium  and  oxygen-18  enrichmenl  in 
experiments  contluctetl  to  underslanti 
the  role  of  energy  expenditure  and 
physical  activity  in  weight  gain  using 
several  models  of  weight  gain.  The 
insirumeni  will  also  be  us«»d  for 
frducational  purposes  by  training  Ph.D 
students,  postdoctoral  rescait  h  fellows 
rliniiud  nutrition  fellows,  and  other 


faculty  in  the  techniques  of  isotope  ratio 
mass  spectrometry  and  doubly  labeled 
water.  Application  Accepted  by 
Commissioner  of  Customs:  April  19 
1994. 

Docket  Number:  94-058.  Applicant: 
US  EPA,  EMSL  Cincinnati.  26  Martin 
Luther  King  Dr.  Qncinnati,  OH  45268. 
Instrument:  Electrothermal  Vaporization 
I  Jnit  and  Interface  Upgrade. 
Manufacturer:  Fisons  Instruments, 
United  Kingdom.  Intended  t/se.  The 
instrument  will  be  used  to  evaluate 
background  or  inherent  metal 
concentrations  in  environmental 
sjtmp!(!s  (river,  cstuarinc  and  open 
ocean),  where  it  is  difficult  lo  actcss  lh«? 
impact  of  trace  metal  pollution  becau.sn 
of  the  dilution.  Experiments  will  focus 
on  collecting  data  that  will  defennine 
the  appropriate  analytical  t  onfiguration 
to  Ixi  used  in  determining  the  analytc  for 
environmental  monitoring.  Application 
Accepted  by  Commissioner  of  Customs 
April  26.  1994. 

Docket  Number:  94-059.  Applicant: 
Louisiana  Tech  University,  In.stifute  for 
Micromanufacturing.  Comer  of  Arizon.-. 
&  College  Street.  Ruston,  LA  71272. 
Instrument:  Deep  X-ray  Utbography 
.Sianner.  Manufacturer:  Jenotik.  CaubH, 
C>crmany.  Intended  6'se.  The  instrument 
will  be  used  to  study  tlet^p  x-ray 
lithography  using  PMMA  resists  in 
ortier  to  develop  the  noce.vsary  pmr>i»ses 
for  fabrication  of  micTostrucfures  using 
x-ray  radiation.  Application  Ac(u;pted 
by  Commissioner  of  Customs:  April  2'.» 
1994. 

Dotki't  Nunihi^r:  94-^)b0,  Afiplicant 
Massachusetts  Institute  of  Technology. 
77  Mas.sachusetls  Avenue.  Cambritlge. 
MA  02139.  /nsfrumenr  Triaxia I 
Deformation  Apparatus  for  testing  rocks 
at  high  temperature  ami  pressure. 
Manufacturer:  Paterson  Instruments  Pty, 
Ltd.,  Australia.  Intended  U.se.  The 
instrument  will  be  used  for  researtJi  in 
earth  sciences  for  measuring  a  variety  ol 
physical  prop«"rtJi»  in  riM.ks  7- 15  mm  in 
dianu>ler,  up  to  40  mm  in  length,  at 
MOOXand  with  confining  pressures 
andpore  fluid  pressure  independently 
maintaintid  up  to  700  MPa.  .Sp«if:ilic 
restyirch  projet;ts  include: 

(1 )  Quantitative  tJbservatron  of  the 
Micromechanir:s  of  the  Brittle  Dm.lile 
Transition  in  Rocks, 

(2)  Brittle-Diu;tile  Transition  in 
.Serpc^ntiniteand  IV-ridtjtite  Rtx.is. 

(3)  Permeability  Changtfs  in  Sili«:.ite 
Rocks. 

(4)  Effects  of  Deformation  on  Ar 
Retention  in  Minerals  and 

(.'i)  .Strength  Variation.s  Along  Faults 
with  Fluids. 

Application  Accepted  by  t-nmrnisnionvr 
of  Customs:  Apri]  2fl.  1994. 


Docket  Number:  94-061 .  Applitnnt 

Saint  Louis  University.  Department  of 
Earth  &  Atmospheric Stienc^s.  3507 
Laclede  Avenue.  St.  Louis.  MO  63103 
Instrument:  Two'Seismometers,  Mtjdel 
STS-2.  Manufacturer:  C  Streckeisen, 
Switzerland.  Intended  Use:The 
instruments  will  be  used  for  continimu^ 
monitoring  of  earthquake  activity  in  th.- 
central  United  .States  and  around  the 
worid.  Experiments  will  be  conducted 
to  record  earthquakes  and  to  deihu..; 
from  those  ret  ordings  the  soun« 
characteristics  of  those  earthqtwk«;s  «nd 
to  study  the  propertit^s  of  thce,irth 
through  which  .seismic  waves  pa.ss.  In 
adtlition,  the  instruments  will  l>t!  uvid 
in  the  cxjurst;  GEOA472;  SoiMutilogicid 
Instrumentation  in  which  stutlents  Mil) 
learn  about  the  operation  of 
sjiisinograph  systems  in  ortlcr  to 
understand  the  data  they  pnxliiia;. 
Application  Acctipted  by  (Amimisstotui 
of  Customs:  .May  4,  1»<<H. 

Docket  Number:  94-062  Apphnmt 
Kutgers  I  Inivcrsify,  Marine  .St:iente 
HItIg  ,  P.O.  Bt)x  2.31 .  Ct)ok  Campus.  Nir.v 
Brunswirk,  Nj  08903-0231.  Instrument 
Fluoromefer,  Model  Aquatracka. 
Manufacturer:  Che!st?a  Instruments. 
iJd.,  United  Kingdom.  Intended  Usi. 
The  instruinc-nt  will  be  used  forspati.ii 
anil  temporal  surveys  of  micros«;upji 
algae  in  the  coastal  waters  off  New 
Jersey.  Thtj.se  surv«;ys  will  then  fjc 
ndatetl  to  hun-uin  impact  on  these  waJii-. 
resulting  from  p<jllution  and  olhei 
[.liberations  of  the  et.osystem. 
Applicvtion  Accepted  by  (kjmmisyion.-i 
('/  Customs:  May  4,  1994 

Do(ket  Number:  94-063.  Applictwt 
Kegtmis  of  the  University  of  Odilornia. 
B<^rke|i>y,  Center  for  Environmental 
Design  R.»search.  390  Wurstcr  Ha!l, 
Berkeley,  Cxi  •)4720  Instrument: 
.Segmented  Thermal  Manikin. 
Manufacturer:  Thermal  Insulation 
biboraUtry,  Denmark.  Intended  Use.  TJji 
instrument  will  be  ust.-d  in  the  study  i.f 
energy,  llicrm.il  comfort,  and 
environmental  tAintni]  in  buildings. 
There  will  he  immediate  use  in  two 
ongoing  mscart^h  projecis  invttstigaliiig 
new  energy  efficient  Ic-chnologie.s  and 
control  strategies  for  maintaining 
t«nift)rtable  and  high  quality  intloor 
environments.  Application  Accepted  bv 
Commissioner  of  Customs:  M:i\  9.  1994 
Pampld  U'oihIs 

Ailiiifi  DinrUT.  Stntxilnrv  Import  I'njvnuiu. 
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responsive.  Those  applications 
dt?terfniiH;d  to  be  acceptable  and 
responsive  will  then  be  evaluated  by  the 
Director  of  MBDA.  Final  award 
sele(  tions  shall  l)e  based  on  the  number 
of  points  rf!ceived,  the  demonstrated 
responsibility  of  the  applicant,  and  the 
detennination  of  those  most  likely  to 
hirther  ttie  purpose  of  the  MBDA 
program.  Ni^gative  audit  findings  anil 
recommendatirms  and  unsatisfiictory 
performanc:e  under  prior  Federal  avvar(l> 
may  result  in  an  applii:ation  not  being 
considered  for  award.  The  applicant 
vvirh  the  higiiest  point  score  will  not 
necessarily  receive  the  award. 

MBiKis  shall  be  required  to  i:ontnbui.- 
lit  I<Mst  I5'>i>  of  the  total  projeit  (o.st 
ihr'iug.h  non-Federal  contribuiiouN.  'Vu 
assist  ui  this  effort,  the  MBfXIs  may 
c:harge  client  fees  for  nusnagement  and 
teihtiical  assistance  (M& TA)  rendei>:d 
Based  on  a  standard  rate  of  .S5(l  per 
h(>ur.  the  MBDC  will  charge  client  ttre-. 
it  2(i'X.  of  die  total  cost  for  firms  with 
gross  sales  of  $500,000  or  less,  and  :i5';>. 
of  ttif-  total  cost  for  firms  widi  gmss 
^•.'.•■s  of  over  $500,000. 

Qiuirtefly  reviews  culminating  ni 
\far-to-date  evaluations  wil'  Ih- 
conducted  to  determine  if  funding  tor 
th»'  project  should  continne.  Continued 
hnuiing  will  be  at  the  total  discretion  ot 
MfSDA  based  on  siu;h  factors  as  an 
MBIK:  s  pt^-formance.  theaviii!  ibiiity  ot 
ftimls  uiid  Agenc:y  priorities 

DATES:  (lie  closing  datf;  for  applii  ition^ 
i>  ]v}y  IH,  1994.      ' 

.Applications  must  be  poslmarki^tl  on 
■•:  bf^fore  July  IB.  1904. 

I  he  mailing  aikiress  for  submission 
IS  San  Frani  isco  Regional  Officf. 
Minority  Business  Development 
.Agency,  U.S.  Department  of  (!ouinierce. 
221  Main  .Stn;<;l.  room  12W1,  S  in 
Frani  is(  o,  (California  94105.  4!''  "44 

1001 
A  prt-ipplicdtinn  coidereni  ••  to  .is.sist 

ill  interesteil  applicants  wil!  be  ht-ld  a" 
?b.c-  following  address  anif  time-  S.in 
FratniscC)  Kegional  Office.  Minority 
niciness  D»  V'loprnent  Agency.  I'  S 
[It-pj.'tno'c.f '.fCom/nerce,  i;21  Mi:.! 
Street,  morn  I2H0,  San  Franiasco. 
California  94105,  July  1,1994  a!  iii..i:i 
FOR  FURTHER  INFORMATION  CONTACT: 
M'lil  I  (^ibreia.  Kegional  Director  Sai; 
I'raficisi  o  Kinjional  Office  al  41 'i'744- 

!(-91 

SUPPLEMENTARY  INFORMATION: 
Antii'ipaft'fl  proc(!Ssing  time  ol  tins 
auard  is  120  days.  Executivt;  Order 
1Z  t72.  "lntergov(!rnmental  K(!vievv  ot 
Itrderal  Programs, "  is  not  af'plitiible  to 
this  program.  The  col!«!t;tion  of 
information  requirements  for  this 
projei  t  hav(r  been  approved  by  the 
Offit  e  of  Management  and  Budget 


(OMH)  and  assigned  OMB  i  (nilroi 
numbiT  f>ti40-000f>.  Questions 
coiu:erning  the  preceding  information 
can  be  answered  by  thtr  contai  t  person 
indicated  above,  and  copies  of 
applicatitm  kits  and  applicable 
regulations  can  be  obtained  at  tlie  aluf^e 
aildrc-ss. 

Pre-Award  Costs 

Applicants  are  hereby  notified  tfia?  d 
x\\t:\  incur  any  costs  [xior  to  an  avv.srd 
being  made,  they  do  so  solely  at  their 
own  risk  of  not  being  reimbursed  by  rh-- 
(kuernment.  Notwithstanding  any 
verbal  .issuranc:e  that  an  ,;p(ili(  .mt  may 
have  nrceived.  there  is  no  obl^ga^ion  on 
thc!  part  of  the  Department  of  Cotrrciene 
'ii  i  ovt-r  preavvard  costs 

Awards  und{;r  this  progr.itn  shall  bi: 
s.ibifct  to  (dl  Federal  laws,  and  I'ederal 
and  D*partmeutal  regulations,  poii(;ies. 
and  pj(«:edures  applicable  to  I  ed^rr.d 
financial  assistame  awards 

Outstanding  Atcount  Recei\,ihle 

\o  ii\ard  of  l't:deral  tends  sh  ill  fit- 
nuule  to  an  applicant  who  lt<is  an 
outstanding  de!irK(uent  Fi-dcral  delit 
ntitil  either  the  deliiuiutin'  account  is 
paid  in  full,  a  repayment  si:heduie  is 
established  and  at  least  one  paynn  iiti^ 
rcKeived,  or  o'her  arrangi-tcenfs 
satist.ictory  to  the  Dt  fiarlint'itt  ot 
Coimiifrc:e  ,i.-<;  [fi.ade 

\anie  Check  Policy 

All  iion-protit  ami  lor-p.-ofit 
ipplicants  arc;  subject  to  a  name  itui  k 
review  process.  Nana;  checks  ,ire 
intended  to  rc;veai  if  <ir.y  kc^y  individiuils 
.'.ssoi  iated  with  the  ap{)lit:ant  have  l«-e(i 
I  onvicfeil  of  or  are  po-sentlj  Fiii  ing 
crimin.d  charges  such  <'.s  fraud,  tht-tt. 
[>tTJt;ry.  or  olh*^r  m.itters  whii  h 
signifii  .mtly  reRe«:t  on  fheappln  ,;?  !'^ 
:n.i!;agem<*i!t.  honesty  o*"  finani.i.'.l     . 
intr-grity 

Award  1  Vniiindlijin 

the  Depirtme-ital  ( Iran's  \ )'::  •■'  <.■:  tv 
•Tiniiniite  any  grant/cciopera.tive    , 
igrec-ment  in  ivhoie  ot  in  (>arl  ;'.t  .my 
time  lnrfore  the  d,i't>  of  c:oT:ip!"tic.!! 
wliene^ei  it  is  deff?-mined  that  th.!- 
iw;ird  recipient  has  failed  to  compiv 
with  tht;  conditicjns  of  the  g'.ic.t/ 
c.-ooperative  agn-ement.  f-!xam(dcs  i-.t 
some  Ol  the  conditions  which  c;.t!  '-.ease 
ter:n:natioii  are  unsati';fai;tory 
p»rrh>rmanc:e  of  MBDC  work 
reciuirements.  and  r(;porIing  iihiccuralt- 
or  inflated  claims  of  client  assistant  e 
Such  inacxurafc;  or  inflatcnl  claims  may 
be  deemed  illegal  and  pnni.shable  by 
l.iw 
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False  Statements 

A  false  stalemcnt  on  an  iipplitatiiin 
UiT  Fi'iieral  financial  assistant-  is 
grounds  for  denial  or  termination  of 
funds,  and  grounds  for  possible 
punishnient  by  a  fine  or  imprisoniiit-nt 
as  provided  in  18  US  C.  1001. 

Primary  Applicant  Certifications 

All  primary  applicants  must  submit  a 
lompleted  Form  CD-511, 
"Certifications  Ri^garding  Debarnienl. 
Suspension  and  Other  Responsibiiilv 
Matters;  Drug-Free  Workplace 
Requirenjonls  and  Lobbying.' 

NonprocuremenI  Debarment  and 
Suspension 

Prospective  participants  (as  defined  at 
1.5  CFR  part  26.  section  10.5)  are  subject 
to  15  CFR  part  26.  "N'onprocurement 
Debarment  and  Suspension"  and  the 
related  section  of  the  certification  form 
prescribed  above  applies. 

Drug- Free  Workplace 

Grantees  (as  defined  at  15  CFR  part 
26.  section  605)  are  subject  to  15  CFR 
part  26,  subpart  F,  "Covernmenluide 
Requirements  for  Drug-Free  Workpla(:(> 
(Grants)  '  and  the  related  sc<;tion  of  the 
certification  form  prescribed  above 
applies. 

Anti-Lobbying 

Persons  (as  defined  at  15  CFR  |)art  28. 
section  105)  are  subject  to  the  lobbving 
provisions  of  31  U.S.C.  1.352. 
"Limitation  on  use  of  appropriated 
funds  to  influence  certain  Fedt^ral 
contracting  and  financial  Iran.sac^tions. " 
and  the  lobbying  section  of  the 
certification  form  prescribed  above 
applies  to  applications/bids  for  grants, 
cooperative  agreements,  and  contracts 
for  more  than  SlUO.OOO. 

Anti-Lobbying  Disclosures 

Any  applicant  that  has  paid  or  will 
pay  for  lobbying  using  anv  funds  must 
submit  an  SF-LLL.  "Disclosure  of 
Lobbying  Activities."  as  required  under 
15  CFR  part  28.  appendix  B. 

Lower  Tier  Certifications 

Recipients  shall  require  applications/ 
bidders  for  subgrants,  contracts, 
subcontracts,  or  other  lower  tier  covered 
transactions  at  any  tier  under  the  award 
to  submit,  if  applicable,  a  completed 
Form  CD-512,  "Certifications  Regarding 
Debarment,  Suspension.  Ineligibility 
and  Voluntary  Exclusion-Lower  Tier 
Covered  Transactions  and  Lobbving" 
and  disclosure  form.  SF-LLL, 
"Disclosure  of  Lobbying  Activities." 
Form  CI>-512  is  intended  for  the  use  of 
recipients  and  should  not  be  transmitted 
to  DOC.  SF-LLL  submitted  bv  anv  tier 


recipient  or  subrecipient  should  be 
submitted  to  DOC  in  acfordanc  e  with 
the  instructions  contained  in  the  award 
document. 

1 1 .800  Minority  Business 
Development  Center. 

(Calaiog  of  Federal  Donnstn  AsmvI;.i,.  ( ) 

Hated.  June  1.  1004 

Meliia  Cabrera, 

Hi'^lonol  Director.  Snn  h'rum  iy,(iHi--i(;,uil 
Oilier. 

ilR  ll<)( .  0-1-13777  Filed  (i-<>-'M   H  4t  .■.)>! 
BrLLING  CODE  3510-21-M 


Salinas,  CA:  Business  Development 
Center  Applications 

AGENCY:  Minority  Business 
Development  Agency. 
ACTION:  iNotice. 


SUMMARY:  In  accordance  with  i:xecutive 
Order  11625  and  15  U.S.C.  1512.  the 
Minority  Business  Development  Agency 
(MBDA)  is  soliciting  competitive 
applications  under  its  Minority 
Business  Development  Center  (MBDC) 
Program,  The  total  cost  of  performance 
for  the  first  budget  period  (12  months) 
from  November  1,  1994,  to  (iclobi^r  31, 
1995.  is  estimated  at  $198,971.  The 
application  nfiust  include  a  minimum 
cost-share  of  15%  of  the  tRtal  project 
•  «;ost  through  non-Federal  conlributi<ms. 
Cost-sharing  contributions  may  b('  in  the 
form  of  cash  contributions,  clients  fees, 
in-kind  contributions  or  combinations 
thereof.  The  MBDC  will  operate  in  the 
Salinas.  California  Geographic  ,Servi«  e 
Area, 

The  funding  instrument  for  this 
project  will  be  a  cooperative  agriMmient. 
Competition  is  open  to  individuals, 
non-profit  and  for-profit  organizations, 
state  and  local  governments,  American 
Indian  tribes  and  educational 
institutions. 

The  MBDC  program  provides  business 
development  services  to  the  minority 
business  community  to  help  establish 
am]  maintain  viable  minoritv 
businesses.  To  this  end,  MiiDA  funds 
organizations  to  identify  and  coordinate 
public  and  private  sector  resources  on 
l)ehalf  of  minority  individuals  and 
firms:  to  offer  a  full  range  of 
management  and  technical  assistance  to 
minority  entrepreneurs;  and  to  ,serve  as 
a  conduit  of  information  and  assistance 
regarding  minority  business. 

Applications  will  be  evaluated  im  the 
following  criteria:  The  exp(;rienc  e  and 
capabilities  of  the  firm  and  its  staffjn 
addressing  the  needs  of  the  businr-ss 
community  in  general  and.  specifically, 
the  special  needs  of  minority 
businesses,  individuals  and 
organizations  (50  points);  the  resoun  es 


available  to  the  firm  in  providing 
business  development  services  (to 
points);  the  firms  appro.iih  |techni(|ues 
and  methodologies)  to  performing  the 
work  recjuirements  included  m  the 
application  (20  points):  and  the  firm  s 
estimated  cost  for  providmg  sue  h 
assistance  (20  points)  An  application 
must  receive  at  least  70'fe  of  the  poinis 
assigned  to  each  evaluation  criteria 
category  to  be  considered 
programmatically  acceptable  and 
responsive,  Thcjse  applications 
_     determined  to  be  acceptable  and 

responsive  will  then  be  evaluated  bv  the 
Director  of  MBDA,  Final  award 
scdections  shall  be  basi>d  on  the  numlwr 
of  points  rc;ceiv(^d,  the  demonstrated 
rtjsponsibility  of  the  applicant,  and  the 
determination  of  those  most  likel\  to 
further  the  purpose  of  the  MBDA 
program.  Nc>gative  audit  findings  and 
rcicommendations  and  unsatisfac  tory 
performance  under  prior  Federal  awar.ls 
may  result  in  an  application  not  being 
considered  for  award.  The  applicant 
with  the  highest  point  score  will  not 
nc?c:essarily  nH:eive  the  award 

MBDCs  shall  be  required  to  contribiili' 
at  least  IS'X.  of  the  total  project  cost 
through  non-Ff>dt-ral  contributions  To 
assist  in  this  effort,  the  MBDCs  may 
charge  client  fees  for  management  and 
tec;hnical  assistanc;e  (MiiTA)  rendered. 
Based  on  a  standard  rate  of  S50  p(>r 
hour,  the  MBDC  will  c  harge  client  fees 
at  20'"..  of  the  total  cost  for  firms  with 
gross  .sales  of  S500.000  o:  less,  and  35'  i. 
of  the  total  c;ost  fcjr  fir.ms  with  gross 
sales  of  over  S.500. 000 

Quarterly  reviews  c  ulminatmg  in 
year-to-date  evaluations  will  be 
conducted  to  determine  if  funding  lor 
the  project  should  conlinue  Continued 
funding  will  be  at  the  total  discretion  of 
.  MBDA  based  on  such  factors  as  an 
MBDCs  performance,  the  avai!;,bi)ti\  ni 
funds  and  Agenc;y  priority  v 

DATES:  The  closing  date  lor  oppiic  ations 
is  July  18,  1994   Applicatiiins  must  be 
postmarked  on  cir  before  July  18.  1994 
The  mailing  address  for  sijbn;ission  is: 
San  Franci.sco  Rc;gional  Ofljre.  Minoritv 
Busint^ss  Development  Agency.  I'.S. 
Department  of  Commerce.  221  Main 
Stret't,  room  1280.  San  Francisco. 
California  94105,  415/744-3001 

A  pre-application  conferenc  e  to  assist 
all  intere.sted  applic;ants  will  be  held  at 
the  following  address  and  time:  .San 
Franci,sc:o  Rogicm..!  Office,  Minority 
Business  Development  Agency.  C.S. 
Department  of  Commerce  221  Mail, 
Strc;et.  room  1 280.  San  Fraiii  isc o. 
California  94105.  July  1,  1994  at  10.,  ni 
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FOR  FURTHER 


NFORMATION  CONTACT: 


Mrlda  Cabren 
F  raiiciscu  Roj 

:iOOi 

S'JPPLEMENTAUY 

Aiitir.ipated 

award  is  120 

12372, 

t  ederai  Progr^ 

this  program. 

liiforniation 

projfct  have 

Qffic  e  of  Manage 

(OMB)  and 

nunilx.r  0640+0006 

concerning 

<an  be  answ 

indicated  abo^e 

application 

rcigiilations 

address. 


Kt^ional  Director,  San 
ional  Office  at  413/744- 

iNFORMATION: 
f  recessing  time  of  this 
lays.  Executive  Order 
Inlerfovernmental  Rev  iew  of 
ins,"'  is  not  applicable  to 
The  collection  of 
rtquirements  fur  this 
qeen  approved  by  the 
ment  and  Budget 
igned  OMB  control 

.  Questions 
preceding  information 
by  the  contact  person 
,  and  copies  of 
and  applicable 
be  obtained  at  the  above 


ths 


e  ed  i 


kits. 
;can 


Pre-Award  Q  ists 


t  ley  I 
beifig 


Applicants 
they  incur  an  ' 
being  made, 
risk  of  not 
Government, 
verbal  assurance 
have  received , 
the  part  of  the 
to  cover  pre- 

A  wards 
subject  to  ail 
and  Departmdntai 
and  procedurfs 
financial 


un<  er 


Outstanding 

No  award  o 
made  to  an  a 
outstanding  d 
until  either 
paid  in  full,  a 
established 
received,  or 
satisfactory  to 
Commerce  an 


Name  Check  •olicy 


All  non-pro 
applicants  are 
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ire  hereby  notified  that  if 
costs  prior  to  an  award 
do  solely  at  their  own 
reimbursed  by  the 
Notwithstanding  any 

that  an  applicant  may 
there  is  no  obligation  on 
Department  of  Commerce 
a  vard  costs. 

this  program  shall  be 
ederal  laws,  and  Federal 
regulations,  policies, 
applicable  to  Federal 
awards. 


assi;  tance  i 


I  Lccount  Receivable 


Federal  funds  shall  be 
p  plicant  who  has  an 

inquent  Federal  debt 
th  5  delinquent  account  is 

repayment  schedule  is 
ar  d  at  least  one  payment  is 
o^her  arrangements 

the  Department  of  - 

made. 


it  and  for-profit 
subject  to  a  name  check 
review  proces  j.  Name  checks  are 
intended  to  re  ,'eal  if  any  key  individuals 
associated  wi#i  the  applicant  have  been 
convicted  of  or  are  presently  facing 
criminal  char^  es  such  as  fraud,  theft. 
perjury,  or  otf  er  matters  which 
significantly  r  iflect  on  the  applicant's 
management,  ponesty  or  financial 
integrity. 

Award  Termihation 


parti  lenta 


The  De 
terminate  any 
agreement  in 
lime  Ix^fore 
whenever  it  is 


th; 


1  Grants  Officer  may 
grant/cooperative 
vhole  or  in  part  at  any 
date  of  completion 
determined  that  the 


award  recipient  has  failed  to  comply 
with  the  conditions  of  the  grant/ 
cooperative  agreement.  Examples  of 
some  of  the  conditions  which  can  cause 
termination  are  unsatisfactory 
performance  of  MBDC  work 
requirements,  and  reporting  inaccurate 
or  inflated  claims  of  client  assistance. 
Such  inaccurate  or  inPiected  claims  may 
be  deemed  illegal  and  punishable  by 
law. 

False  Statements 

A  false  statement  on  an  application 
for  Federal  financial  assistance  is 
grounds  for  denial  or  termination  of 
funds,  and  grounds  for  possible 
punishment  bv  a  fine  or  imprisonment 
as  provide  in  18  U.S.C.  1001 

Primary  Applicant  Certifications 

All  primary  applicants  must  submit  a 
completed  Form  CD-511.  "Certification 
Regarding  Debarment,  Suspension  and 
other  Responsibility  Matters;  Drug-Free 
Workplace  Requirements  and 
Lobbying." 

Nonprocurement  Debarment  and 
Suspension 

Prospective  participants  (as  defined  at 
15  CFR  part  26,  section  105)  are  subject 
to  15  CFR  part  26,  "Nonprocurement 
Debarment  and  Suspension"  and  the 
related  section  of  the  certification  form 
prescribed  above  applies 

Drug-Free  Workplace 

Grantees  (as  defined  at  15  CFR  part 
26,  section  605)  are  subject  to  15  CFR 
part  26,  subpart  F,  "Governmentwide 
Requirements  for  Drug-Free  Workplace 
(Grants)  '  and  the  related  section  of  the 
certification  form  prescribed  above 
applies. 

Anti-Lobbying 

Persons  (as  defined  at  15  part  28. 
section  105)  are  subject  to  the  lobbying 
provisions  of  31  U.S.C.  1352, 
"Limitation  on  use  of  appropriated 
funds  to  influence  certain  Federal 
contracting  ac.d  financial  transactions." 
and  the  lobb)  ing  section  of  the 
certification  form  prescribed  above 
applies  to  applications/bids  for  grants, 
cooperative  agreements,  and  contracts 
for  more  than  $100,000. 

Anti-Lobbying  Disclosures 

Any  applicant  that  has  paid  or  will 
pay  for  lobbying  using  any  funds  must 
submit  an  SF-LLL,  "Disclosure  of 
Lobbying  Activities,"  as  required  under 
15  CI^T?  part  28.  appendix  B. 

Lower  Tier  Certifications 

Recipients  shall  require  applications/ 
bidders  for  subgranls.  contracts. 


subcontracts,  or  other  lower  tier  covered 
transactions  at  any  tier  under  the  award 
to  submit,  if  applicable,  a  completed 
Form  CI>-512.  "Certifications  Regarding 
Debarment.  Suspension,  Ineligibility 
and  Voluntary  Exclusion-Lower  Tier 
Covered  Transactions  and  Lobbying" 
and  disclosure  form,  SF-LLL, 
"'Disclosure  of  Lobbying  Activities." 
F'orm  CD-512  is  intended  for  the  use  of 
recipients  and  should  not  be  transmitted 
to  DOC.  SF-LLL  submitted  by  any  tier 
recipient  or  subrecipieiit  should  Ite  to 
DOC  in  accordance  with  the 
instructions  contained  in  the  award 
document. 

1 1.800  Minority  Business 
Development  Center. 

(Catalog T)f  Federal  Domestic  Assistjiu:*-) 

Dated:  June  1.  1994. 
Melda  Cabrera, 

fiegional  Director.  San  Franri>ro  Ri-gimuil 

Office. 

[FR  Doc,  <)4-i:f7r8  Filed  0-0-94;  8:45  atii! 
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National  Oceanic  and  Atmospheric 
Administration 

[I.D.  060194C] 

South  Atlantic  Fishery  Management 
Council;  Public  Meetings  and  Hearings 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NO.-\A). 

Ciommerce. 

ACTION:  Notice  of  public  meetings  and 

public  hearings. 


SUMMARY:  The  South  Atlantic  Fishery 
Management  Council  (Council)  and  its 
Committees  will  hold  public  meetings 
on  June  20-24, 1994,  at  the  Hawk's  Cay 
Resort  on  Marker  61.  Marathon,  FL; 
telephone:  (305)  743-7000. 

A  public  scoping  meeting  will  be  held 
on  )une  20,  at  1;30  p.m.,  to  solicit 
comments  on  possible  amendments  to 
the  current  spiny  lobster  regulations. 
Following  the  scoping  meeting,  the 
Council's  Spiny  Lobster  Advisory  Panel 
will  meet  to  discuss  whether  ah 
amendment  should  be  drafted  for  public 
hearings. 

The  Council  will  hold  a  public 
hearing  at  6:30  p.m.  regarding  proposed 
fishing  regulations  for  the  Florida  Keys 
National  Marine  Sanctuary.  The  Council 
is  scheduled  to  approve  the  proposed 
regulations  during  full  Council  session 
on  June  23. 

On  June  21 .  the  Council's  Snapper- 
Grouper  Committee  will  meet  from  8;30 
a.m.  until  3:30  p.m.  A  public  scoping 
meeting  will  be  held  at  1:30  p.m.  to 
solicit  input  on  various  issues  relating 


to  the  snapper-grouper  fishery,  such  as: 
Gray  triggerfish  size  limit  and  bag  fimits 
for  hogfish  and  cubera  snapper,  in 
Florida  only;  prohibition  of  the  sale  of 
bag-limit  caught  greater  amberjack  in 
Monroe  County,  FL;  multi-day  bag 
limits;  and  prohibition  of  possession  of 
fish  traps  in  South  Atlantic  Federal 
waters. 

In  addition,  public  scoping  meetings 
will  be  held  at  3:45  p.m.  on  controlled 
access  options  for  Atlantic  Spanish 
mackerel  and  Amendment  8  to  the 
Coastal  Migratory  Pelagics  (Mackerels) 
FMP.  Some  items  in  Amendment  8 
include;  Commercial  trip  limits  for 
Atlantic  king  mackerel;  federal  dealer 
permits  for  coastal  pelagics;  a  fixed 
boundary  between  Gulf  and  South 
Atlantic  stocks  of  king  mackerel; 
alternative  requirements  for  obtaining  a 
coastal  pelagics  permit;  etc. 

The  Council's  Finance  Committee 
will  meet  on  June  22,  from  8:30  a.m. 
until  10  a.m.  A  public  scoping  meeting 
will  be  held  at  10:00  a.m.  regarding  live 
rock  aquaculture  and  changes  to  the 
Coral  and  Coral  Reefs  FMP.  Following 
the  public  scoping  meeting,  the 
Council's  Habitat  Committee  will  meet 
also  to  discuss  these  issues. 

On  June  23,  at  8:30  a.m.,  the  Council 
will  hold  a  public  scoping  meeting  to 
decide  whether  to  proceed  with 
developing  management  measures  for 
the  rock  shrimp  fishery. 

The  full  Council  will  meet  on  June  23, 
at  10:45  a.m.  until  5  p.m.  A  public 
hearing  will  be  held  at  1 :30  p.m;  on  the 
Gulf  of  Mexico  Fishery  Management 
Council's  Amendment  2  to  the  Coral 
and  Coral  Reefs  Plan.  The  full  Council 
will  reconvene  on  June  24.  from  8:30 
a.m.  until  12  p.m. 

A  detailed  agenda  of  the  meeting  will 
be  available  on  June  6. 

FOR  FURTHER  INFORMATION  CONTACT: 
Carrie  Knight,  Public  Information 
Officer,  South  Atlantic  Fishery 
Management  Council;  One  Southpark 
Circle.  Suite  306;  Charleston,  .SC  29407- 
4699;  telephone:  (803)  571-4366. 

SUPPLEMENTARY  INFORMATION:  This 
meeting  is  physically  accessible  to 
people  with  disabiliiies.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to 
Carrie  Knight  at  above  address  bv  Juno 
13. 
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Dated:  lune  ].  ]0')4 
|oe  P.  Clem. 

Acting  Director.  Odici-ofFi-hi-nrs 
Consenntion  and  Manngt^int-nt.  SatioiKil 
Sfarirtf  Fiihfrifs  Sen/re. 

il  R  Doc.  94-13727  Filec!  fi-f,-')4.  H.4.i'.iii-.| 
BILLING  CODE  3510-22-P 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjustment  of  Import  Limits  for  Certain 
Wool  Textile  Products  Produced  or 
Manufactured  in  Poland 

)unel.  1994. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  adjusting 
limits. 


EFFECTIVE  DATE:  June  8,  1094. 
FOR  FURTHER  INFORMATION  CONTACT: 
Naomi  Freeman,  International  Trade 
Specialist.  Office  of  Textil<;s  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-5850.  For  info.-mation  on 
embargoes  and  quota  re-openings,  call 
(202) 482-3715. 

SUPPLEMENTARY  INFORMATION: 

Authorif>':  Executive  OrcJer  116.')!  of  Man  h 
.3,  1972,  as  amended;  section  204  of  the 
Agricultural  Act  of  19.56.  as  amended  (7 
Li.S.C.  1854). 

The  current  limits  for  Categories  433 
and  443  are  being  increased  by 
application  of  swing,  reducing  the  limit 
for  Category  410  to  account  for  the 
increases.  Also,  the  limit  for  Category 
443  is  being  recredited  for  carr\  fo^^v"ard 
not  used. 

A  description  of  the  textile  ;un] 
apparel  categories  in  terms  of  H'PS 
numbers  is  available  in  the 
CORRELATION;  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
.Schedule  of  the  United  States  (see 
Federal  Register  notice  58  FR  62645, 
published  on  November  29.  1993).  Also 
see  58  FR  61680,  published  on 
November  22,  1993. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursu;«it 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  bilateral 
agreement,  but  are  designed  to  assisi 
only  in  the  implementation  of  rerlain  of 
its  provisions. 
Rita  O.  Hayes, 

Clwinmn.  ComnUttee  for tht^ linplnmntntinn 
of  Trxtilt!  Agrfenwnts. 

Commitle«  for  the  bnplementation  of  Textile 
Agreements 

(line  1,  1094. 

Commissioner  of  Customs. 

Dii)(!r1infnlnflheTrfasiir\.  IVoshin'^lnn  DC 
20220. 

IJt'.nr  Comnii'ssioner:  This  diii-i  livi- 
iimj'nds.  but  does  not  i  ,mt  el,  ihe  din-c  li\t' 


issued  to  you  on  November  16, 1993,  by  the 
Chairman.  Committee  for  the  Implemenf.-.lion 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton,  wool  and 
man-made  fiber  textile  products,  produred  or 
manufactured  in  Poland  and  exported  during 
the  twelve-month  period  which  beg.'.n  on 
January  1. 19g4  and  extends  through 
December  31,  1994. 

Effective  on  June  8.  1994.  you  are  diret  tetj 
to  amend  the  directive  dated  November  16. 
1993  to  adjust  the  limits  for  the  following 
categories,  as  provided  under  the  terms  of  the 
current  bilateral  agreement  between  the 
Governments  of  the  United  States  and  the 
Republic  of  Poland: 


Category 


410 

433 
443 


Adjusted  twelve- month 
limit ' 


2,455,913  square  me- 
ters. 
19,271  dozen. 
217.215  nurrbers 


'  The  limits  have  not  tieen  adjusted  to  ac- 
count for  any  imports  exported  after  Decemtjer 
31,  1993. 

The  Committee  for  the  Implementation  ol 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely. 
Rita  D.  Hayes. 

Chairman.  Committee  for  the  Implcmr-ntotion 
of  Textile  Agreements. 
IFR  Doc.  94-13718  Filed  6-6-94;  8  -15  i=;;i| 
BILLING  CODE  3S10-^R-F 


CORPORATION  FOR  NATIONAL  AND 
COMMUNITY  SERVICE 

Application  for  Renewal  ol  Rural  Youth 
Service  Demonstration,  Governors 
Innovative  and  Employer-Based 
Retiree  Volunteer  Programs 

AGENCY:  Corporation  for  National  and 

Community  Ser\ice. 

ACTION:  Notice  of  funds  availability. 

SUMMARY:  "The  Corporatic)n  for  National 
Jiiid  Community  Service  announces  the 
availability  of  up  to  Sl.200,000  for  fiscal 
year  1994  to  renew  grants  for  innovaiivr 
and  demonstration  programs  Only 
entities  that  received  a  grant  from  the 
former  Commission  rjn  National  and " 
Community  Service  under  subtitle  F  of 
the  National  and  Community  Senii  e 
Act  of  1990  (as  in  existence  prior  to 
amendments  made  by  the  National  and 
Community  Service  trust  Ad  of  199:j) 
are  eligible  to  apply.  The  Corporation 
expcH;ts  to  issue  a  separate  Notice  ol 
Funds  availability  in  the  fourth  qu.irti-r 
of  fiscal  year  1994  inviting  new 
proposals  for  innovative  and 
demonstration  programs. 
DATES:  Applications  must  be  roceivt-d 
no  later  that  R  p.m..  Fasfern  Daylif."hl 
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OEPARTMENl  OF  DEFENSE 

Public  Information  Collection 
Requirement  Submitted  to  the  Office  of 
Management  and  Budget  (0MB)  for 
Review 

action:  Notice 


Departnfcnt  of  Defense  has 
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chapter  35) 
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Applic  ible  Form:  and  OMB 
Air  Force  Reserve 
Corps  (AFROTC) 
Ndmination:  AFROTC 
IB  Control  Number  0701- 


Reqi  est:  Reinstatement. 

spondeats:  2.000. 
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nse:  2,000. 
Burden  Per  Response:  30 
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n  Hours:  1,000. 
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:holarships  to  the? 
m.  It  is  used  by  the 
ection  Board  in 
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ic:  Individuals  or 
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Obligation:  Required  to 
a  bene  Fit 
ficer:  Mr.  Edward  C. 


H  ns 


nts  and 

on  the  proposed 
lection  should  be  sent  to 
the  Office  of 


Management  and  Budget,  Desk  Officer 
for  DoD,  room  3235,  New  E.xecutive 
Office  Building,  Washington.  DC  20503. 

DOD  Clearance  Officer:  Mr.  William 
P.  Pearce. 

Written  requests  for  copies  of  the 
information  collection  proposal  should 
be  sent  to  Mr.  Pearce,  WHS/DIOR.  1215 
Jefferson  Davis  Highway,  suite  1204, 
Arlington,  VA  22202-4302. 

Dated:  June  2.  1994. 
Particia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 

Officer.  Department  of  Defense. 

jFR  Doc.  94-13781  Filed  6-6-94;  8:45  ami 
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Public  Information  Collection 
Requirement  Submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
Review. 

action:  Notice. 

The  Department  of  Defense  has 
submitted  to  OMB  for  clearance,  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Papenvork  Reduction  Act  (44  U.S.C. 
chapter  35). 

Title:  Application  for  Employment 
with  a  Foreign  Government. 

Type  of  Request:  Existing  collection  in 
use  without  an  OMB  Control  Number. 

Number  of  Respondents:  141. 

Responses  for  Respondent  1 . 

Annual  Responses:  141. 

Average  Burden  Per  Response:  1  hour. 

Annual  Burden  Hoars:  141. 

i\eeds  and  Uses:  The  information 
collected  hereby,  is  required  in  making 
appro\  al  determinations  regarding 
foreign  government  employment  in 
compliance  with  title  37,  United  States 
Code,  section  908.  Air  Force  retirees  and 
eligible  Reserve  members  are  considered 
members  ot  ihe  Armed  Forces  when 
applying  for  employment  with  a  foreign 
government,  and  require  apprbval  by 
the  Secretaries  of  State  and  Air  Force 
before  accepting  employment  with  a 
foreign  government. 

Affected  Public:  Individuals  or 
households. 

Frequency:  On  occasion. 

Respondent's  Obligation:  Requireil  to 
obtain  or  retain  a  benefit. 

OMB  Desk  Officer:  Mr.  Edward  C. 
Springer. 

Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
Mr.  Springer  at  the  Office  of 
Management  and  Budget,  Desk  Officer 
for  DoD,  room  3235,  New  Executive 
Office  Building,  Washington.  DC  20503. 

DOD  Clearance  Officer:  Mr.  William 
P.  Pearce. 


Written  requests  for  copies  of  the 
information  collection  proposal  shoulil 
be  sent  to  Mr.  Pearce,  WHS/DIOR.  1215 
Jefferson  Davis  Highway,  suite  1204. 
Arlington.  VA  22202-4302. 

Dated:  June  2.  1994 
Patricia  L.  Toppings. 

Alternate  OSD  Federal  Regi.^ler  Liaison 
Officer.  Department  of  Defense 
|FR  Doc.  94-13780  Filed  6-6-94;  8:45  am) 
BILLING  CODE  S000-04-M 


DEFENSE  NUCLEAR  FACILITIES 
SAFETY  BOARD 

Resolution  of  Potential  Conflict  of 
Interest 

The  Defense  Nuclear  Facilities  Safetv 
Board  (Board)  has  identified  and 
resolved  a  potential  conflict  of  interest 
situation  related  to  its  contractor.  Mr. 
Duane  C.  Sewell.  This  Notice  satisfies 
the  requirements  of  10  CFR  1706.8(e) 
with  respect  to  publication  in  the 
Federal  Register.  Under  the  Board's 
Organizational  and  Consultant  Conflicts 
of  Interests  Regulations.  10  CFR  part 
1706  (OCI  Regulations),  an 
organizational  or  consultant  conflict  of 
interest  (OCI)  means  that  because  of 
other  past,  present  or  future  planned 
activities  or  relationships,  a  contractor 
or  consultant  is  unable,  or  potentially 
unable,  to  render  impartial  assistance  or 
advice  to  the  Board  or  the  objectivity  of 
such  offeror  or  contractor  in  performing 
work  for  the  Board  is  or  might  be 
othenvise  impaired,  or  such  offeror  or 
contractor  has  or  would  have  an  unfair 
competitive  advantage.  While  the  OCI 
Regulations  provide  that  contracts  shall 
generally  not  be  awarded  to  an 
organization  where  the  Board  has 
determined  that  an  actual  or  potential 
OCI  exists  and  cannot  be  avoided,  the 
Board  may  waive  this  requiremciit  in 
certain  circumstances. 

The  Board's  mission  is  to  provide 
advice  and  recommendations  to  the 
Department  of  Energy  (DOE)  regarding 
public  health  and  safety  matters  related 
to  DOE's  defense  nuclear  facilities.  This 
includes  the  review  and  evaluation  of 
the  content  and  implementation  of 
health  and  safety  standards  including 
DOE  orders,  rules,  and  other  safety 
requirements,  relatmg  to  the  design. 
construction,  operation,  and 
decommissioning  of  DOE  defense 
nuclear  facilities.  In  late  1991.  Congress 
amended  the  Board's  enabling  Act, 
broadening  the  Board's  jurisdiction  over 
defense  nuclear  facilities  to  include  the 
assembly,  disassembly,  and  testing  of 
weapons.  With  this  increase  in 
responsibility,  the  Board  revised  its 
priorities  to  include  reviews  of 
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additional  facilities,  including 
principally  the  Pantex  Plant.  Nevada 
Test  Site  (NTS),  the  weapons  design 
laboratories,  and  additional  facilities  at 
Oak  Ridge  Y-1 2  Plant. 

Two  matters  of  immediate  concern  to 
the  Board  were  the  safety  of  ongoing 
weapons  disassembly  operations  and 
maintenance  of  the  capability  to  safely 
conduct  nuclear  testing  operations. 
While  the  DOE  had  been  engaged-in 
these  activities  for  decades,  significant 
changes  in  the  national  security  posture 
resulted  in  shifts  in  emphasis  within 
DOE.  Unprecedented  numbers  of 
simultaneous  nuclear  weapon 
retirements  strained  DOE's  capabilities 
to  develop  and  implement  safe  and 
well-engineered  procedures.  A 
Congressionally-mandated  and 
Presidentiaily-extended  nuclear  testing 
moratorium  removed  the  primary 
mechanism  {i.e..  an  active,  on  going 
testing  program]  by  which  the  capability 
to  execute  tests  safely  was  exercised  and 
ensured.  At  the  same  time,  the  weapons 
programs  at  the  nuclear  weapons 
laboratories  were  losing  skilled  and 
experienced  personnel  due  to 
retirement,  downsizing,  and 
reassignments.  This  combination  of 
issues  required  the  Board  to  increase  its 
attention,  and  with  it  the  number  of 
associated  reviews,  at  both  Pantex  and 
the  NTS.  Further,  the  Board  recognized 
that  it  needed  individuals  with 
expertise  in  multiple  technical 
disciplines,  not  previously  required,  to 
effectively  meet  the  challenges  and 
responsibilities  of  its  new  authority. 
These  technical  disciplines  included 
conventional  and  nuclear  explosive 
technology  and  safety,  nudear  materials 
handling  and  storage,  criticality  safety, 
and  nuclear  weapons  assembly, 
disassembly,  storage  and  testing. 

While  the  Board  initiated  an 
employee  recruitment  effort  for 
individuals  with  formal  training  and 
experience  in  weapons  related 
disciplines,  it  also  recognized  a  need  for 
technical  assistance  from  outside 
experts  who  have  direct  relevant 
experience  in  this  area.  The  Board 
identified  Mr.  Duane  C.  Sewell  as  an 
individual  with  the  requisite  knowledge 
and  experience  needed  to  provide  the 
Board  with  immediate  assistance  in  the 
weapons  area.  Specifically,  Mr.  Sewell 
can  and  will  provide  the  Board  with 
expertise  in  strategic  safety  issues 
associated  with  defense  nuclear 
facilities  involved  in  the  assembly, 
disassembly,  and  testing  of  nuclear 
weapons,  as  well  as  assistance  in  th« 
planning  and  performance  of  the 
Board's  oversight  functions  at  such 
facilities.  The  scope  of  work  will  be 
limited  to  those  operations  associaled 


with  production,  dismantlement/ 
disposition,  safe  handling,  testing,  and 
storage  of  nuclear  weapons,  nuclear 
explosive  devices,  and  nuclear  weapons 
components,  and  the  nuclear  and 
hazardous  materials  used  in  these  items. 
A  major  portion  of  Mr.  Sewell's  effort 
will  be  directed  toward  assisting  the 
Board  in  understanding  the  existing  and 
needed  involvement  of  the  DOE 
weapons  design  laboratories  in  these 
activities,  and  evaluating  the  sufficiency 
of  current  and  proposed  efforts.  He  is 
not  expected  to  become  involved, 
however,  in  detailed  technical  reviews 
of  operations  at  defense  nuclear 
facilities. 

During  a  routine  preaward  review, 
Mr.  Sewell  informed  the  Board  of  a 
potential  conflict  of  interest  situation 
arising  from  his  current  and  past 
association  with  DOE  and  its  weapons 
program.  Mr.  Sewell's  involvement  with 
this  nation's  nuclear  weapons 
development  activities  dates  back  to 
1941,  when  he  joined  the  Manhattan 
Project.  He  has  been  associated  with 
Lawrence  Livermore  National 
Laboratory  (LLNL  or  the  Laboratory) 
since  it  was  established  in  1952  and  has 
held  positions  of  increasing  authority 
and  responsibility,  including  Deputy 
Director.  Although  he  retired  from  LLNL 
in  July  1993,  the  Regents  of  the 
University  of  California  (the  operator  of 
LLNL)  awarded  Mr.  Sewell  the  title  of 
Deputy  Director  Emeritus  and  provided 
him  with  an  office  and  secretary  at  the 
Laboratory.  Since  that  time,  he  has  been 
using  the  office  of  LLNL  approximately 
twice  a  week.  While  the  time  spent  at 
LLNL  is  his  own,  and  without  pay,  he 
occasionally  provides  advice  to 
individuals  who  are  currently  dire<;tly 
involved  in  Laboratory  activities  at 
Pantex  regarding  the  disassembly  of 
nuclear  weapons  designed  l>y  LLNL. 
Additionally,  for  the  year  prior  to  his 
retirement,  Mr.  Sewell  was  directly 
involved  with  Laboratory  activities 
regarding  Pantex,  and  he  attended 
meetings  in  May  1993  with  the 
management  and  operating  contrador  of 
that  facility  to  discuss  weapons 
disassembly  procedures. 

Consequently,  the  Board  had  concerns 
regarding  actual  or  potential  conflicts  of 
interest  based  primarily  on  two  issues. 
First,  would  Mr.  Sewell's  continuing 
relationship  with  LLNL  as  Deputy 
Director  Emeritus  affect  his  ability  to 
provide  impartial  assistance  or  advice  to 
the  Board.  Second,  would  Mr.  Sewell  be 
placed  in  a  situation  as  a  consultant  to 
the  Board  where  he  would  be  reviewing 
his  own  work  on  weapons-related 
matters  conducted  within  'a  few  years  of 
his  retirement. 


The  Board  reviewed  this  situation  and 
concluded  that,  even  if  the 
circumstances  could  give  rise  to  a 
potential  conflict  of  interest  situation,  it 
is  nonetheless  in  the  best  interests  of  the 
Government  to  have  Mr.  Sewell  provide 
this  support  for  the  reasons  described 
below.  Mr.  Sewell's  comprehensive 
knowledge  of  weapons  development 
and  assembly  procedures,  gained 
through  approximately  fifty  years  of 
direct  experience,  is  invaluable  to  the 
Board  in  its  health  and  safety  reviews  of 
weapons  disassembly  and  related 
activities  and  thus  is" vital  to  the  Board 
program.  His  experience  includes  the 
initial  organization  of  the  LLNL  weapon 
testing  operations  in  the  eariy  ig.'iO's, 
and  serving  as  Chairman  of  the  Nevada 
Test  Site  Planning  Board,  Deputy 
Director  of  LLNL  in  1973,  and  Assistant 
Secretary  for  Defense  Programs  of  DOE 
from  1978  to  1981.  In  the  last  position, 
he  was  responsible  for  EXDE  defense 
programs,  which  included:  Research, 
development,  testing,  production,  and 
maintenance  of  all  nuclear  warheads; 
defense  nuclear  materials  production, 
safeguard  and  security  of  all  DOE 
materials  and  operations;  and 
international  security  affairs  related  to 
nuclear  matters.  Furthermore,  the  Board 
recognized  that  it  is  unlikely  that  the 
work  to  be  performed  by  Mr.  Sowell 
could  be  satisfactorily  performed  by 
anyone  whose  experience  and 
affiliations  would  not  give  rise  to  a 
conflict-of-interest  question.  That  is 
because  the  individuals  who  have  the 
requisite  expertise  in  this  area  could 
only  have  obtained  such  expertise 
through  previous  or  current 
employment  or  consulting  relationship 
with  one  or  more  of  the  weapons 
designs  laboratories.  The  pertinent 
experience  of  other  qualified 
individuals  would  therefore  likely  raise 
similar  conflicts  questions. 

The  Board  also  examined  Mr.  Sewell's 
current  relationship  with  LLNL  and  the 
University  of  California.  As  noted 
above,  LLNL  provides  him  with  an 
office  and  clerical  support,  but  the  value 
of  those  services  is  unlikely  to  be  large 
enough  to  affect  his  objectivity  in  his 
work  for  the  Board.  Also,  although  Mr. 
Sewell  does  not  receive  any 
compensation  from  LLNL  cum-ntly,  hi' 
does  participate  in  the  University  of 
California  Retirement  Plan  and  a  related 
savings  plan  and  defined-contribution 
plan  maintained  by  the  University  of 
California.  However,  he  has  informed 
the  Board  that  the  pension  from  the 
University  of  California  is  vested,  and 
the  amount  paid  calculated  according  to 
fixed  formulas,  and  that  his  payments 
from  the  other  plans  depend  on  the 
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DEPARTMENT  OF  EDUCATION 

Advisofy  Council  on  Education 
Statistics;  Meeting 

AGENCY:  Advisory  Council  on  Kdiication 
Statistic^,  Education, 

ACTION:  Te].^confi;rem.c. 


SUMMARY:  This  notice  sets  forth  the 
schndiiU;  and  proposed  agenda  of  a 
f'tTbc'^aung  telecouferent  e  of  the 
Advisory  Council  on  Education 
Sr.itistirs.  This  notice  also  describf>s  th^- 
fanctiftns  of  the  Cour\cil.  Notice  of  this 
t'-!ecur.ferei>ce  is  required  under  sectit-r. 
1  ();a)(2)  of  the  Federal  Advisor/ 
(.ornmiUee  Act.  This  document  is 
intended  to  notify  the  general  public  of 
ti:<ir  oppo.rtunity  to  participate. 

DATE  AND  TIME:  June  17.  1994  at  2  ()rn 

ADDRESSES:  555  New  Jersey  Avenue, 
NVV  .  room  400F.  VViishington.  DC 

FOR  FURTHER  INFORMATION  CONTACT: 
FS.irb,.ni  Marenus.  E-xecutive  Direc:tor, 
Advisory  Council  on  Education 
Statistics.  555  New  Jersey  Avenue,  roftrn 
4f)0|.  Wcishington.  DC  20208-7575. 
telephone:  (202)  219-1839. 

SUPPLEMENTARY  INFORMATION:  The 
Advisor)  Council  on  Education 
Sfati.stics  (ACES)  is  established  und.  t 
Section  406(r){l)  of  the  Education 
Arru^ndments  of  1974,  Pub.  L.  9'J-:t80 
The  Council  is  established  to  review 
gi^neral  policies  for  the  operation  of  the 
N:itional  Center  for  Education  Stati.stics 
(NC:f  :SJ  in  the  Office  of  Educational 
Kesfari;h  and  Improvement  and  is 
responsible  for  advising  on  stand. irds  t.. 
insure  that  statistics  and  analyses 
dtssetniuated  by  NCES  are  of  high 
quality  and  are  not  subject  to  political 
infli^ento.  Tfs"  teleconference  call  with 
Coaiual  ii:enil)ers  is  open  to  the  public 

The  pr(t(Hi>ed  agenda  includes  the 

h'U.'wing: 

•  Di'.cussion  of  suggested  areas  fnr 
hituce  deli"t)eration  by  ACES:  (1) 
Boutidary  between  research  and 
.>t.;*istics;  (2)  NCES  statistics  to  nriJasure' 
ttie  National  Education  Goals;  (3)  Th.e 
future  of  NCES's  data  collection 
activities,  and  (4)  The  use  of 
judgt'tt.enfally  derived  standiirds  u; 
rcpf>rr«ngdatd. 

•  0>-.cussii)n  of  operating  practices 
that  the  Cmmcil  can  use  to  facilitate  its 
work 

Kt-cord.s  :ire  kept  of  all  Council 
proceedings  and  are  available  for  ptibLi 
tuspection  at  the  Office  of  the  FJxecative 
f)tn:i;tor,  Advisory  Council  on 
FrI'K  ati'ifi  .Stafistics.  555  New  Jersey 


Avenue  NVV.,  room  400A.  Washington, 
DC  20208-7575. 
Sharon  P.  Robinson. 

As^i^taxit  Secndaty  for  Ediicationql  Bf^-^ircfi 

r$ii(l  Improvtmi-nt. 

It-R  Doc.  r«4-1372.1  Filed  r.-f;-g4;  f)  4.'S  i.m| 

BILLING  CODE  4000-01-*l' 


DEPARTMENT  OF  ENERGY 

Region  Vil  State  Energy  Offices: 
A'ternative  Fuel&'Vehicles  and 
Transportation  Initiatives;  Solicitation 
of  Grant  Applications 

AGENCY:  i;.S.  Departir.eut  of  Energy 
ACTION:  Notice  of  Availability  of 
Financial  Assistance  Solicitation. 


SUMMARY:  This  document  announces  the 
i>su.ui<:e  of  a  Program  Solicitation  No. 
I'S-K(\SC)-94001  by  the  Department  of 
f  laeigy,  Kansas  City  Support  Office 
(KCSO).  The  solicitation  invites  grant 
ap|)lications  from  State  Energy  Offices 
lo(  iited  in  Federal  Region  VII  (Iowa. 
KiUisas.  Missouri  &  Nebraska)  for 
hmtling  of  a  project  in  each  state  to 
support  Alternative  Fuels/Vehicles  and 
transportation  initiatives. 
DATES:  Applications  must  be  received 
no  l.iU.r  than  June  30.  1994. 
ADDRESSES:  Department  of  Energy. 
K.uisas  City  Support  Office.  91 1  Walnut. 
14th  floor,  Kansas  City,  Missouri  ()410r>. 
DATES:  Applications  must  bfr  received 
no  Liter  than  June  15,  1994 
FOR  FURTHER  INFORMATION  CONTACT: 
Benjamin  D.  Watson,  (81b)  428-4770  oi 
John  E.  Stacy,  Technology  M-irkHinc; 
nivi.-.i.>n(H18)4J6-5182 

SUPPLEMENTARY  INFORMATION: 

i.  l{ai:kgrnund 

rite  CS.  Deparl!;ient  of  Li'.erg;, . 
Kansas  City  Support  Office  (Kt.Sf  )j  is 
making  StiO.OOO  in  funding  availai)l«! 
(.515.000  maximum  each  .state)  for  use  to 
t  ovt;r  expenses  associated  with 
transportation  and  alternative  fuels' 
vc-hicles  activities  and  initiatives  in 
each  of  the  four  states  of  Region  VII 
(Iowa.  Kansas.  Missouri  &  Nebraska) 

n.  Eligible  Grantee 

*  Liigiblt;  grantees  are  the  State  Energy 
(Jliice  agencies  designated  by  the 
(Governor  of  each  state  that  operate 
energy  conservation  grants  and 
programs  serviced  by  the  DOE-KCSO 
llowa.  Kansas,  Mi.ssouri  and  Nebraska) 

in.  Eligible  Activities 

The  grant  issued  pursuant  to  this 
Notice  is  limited  to  coverage  of  direct  or 
iiulirtH;t  costs  associated  w  ith  the 
a<.  tivitiesas^ociatetl  with  transportation 
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or  alternative  fuels.  Suggestcri  activities 
are:  Peer  exchanges  of  personnel;  travel 
expenses  associated  with  meetings  or 
conferences;  CLEAN  QTIES  marketing 
nnd  promotions;  or  alternative  fuels 
marketing  and  promotions. 

Application  Procedures 

The  program  solicitation  and  grant 
applications  have  been  provided  to  each 
State  Energy  Office  grantee  in  the  KCSO 
n^gional  are.a  and  must  be  received  no 
later  than  June  15,  1994.  Application 
content  and  any  evaluation  criteria  are 
set  forth  in  the  Program  Solicitation. 

It  is  anticipated  that  the  grant  awanis 
will  be  issued  by  July  ."iO,  1994. 

lysiicd  in  Ckildnn,  Coloraflo.  od  Mi:>  ."». 

|ohn  W.  Meeker, 

C7)i<,-/,  Procurement,  GU. 

IKK  Dot.  94-1.1419  Filu«l  •>-«S-«J4;  «:-;5  um| 

BILUNG  COOe  64S0-01-M 


Federal  Energy  Regulatory 
Commission 

Project  Nos.  2019-017.  et  al.] 

Hydroelectric  Applications  [Pacific  Gas 
&  Electric  Company,  et  al.]; 
Applications 

Take  notice  that  the  followii^g 
hydroelectric  app!i(.ations  have  been 
filid  with  the  Commission  and  an^ 
available  for  public  inspection: 

la.  Type  of  Application:  t^ow  IJi  ins<; 
(Tendered  Notice). 

b.  Prnjpct  No.:  2019-01 7. 

c.  Dnte  Filed:  May  3,  1994. 

d.  Applicant:  Pai'ific  Gas  and  Kli-i  tri. 
Company. 

e.  Namo  of  Project:  iJtica. 

r  Location:  On  the  North  Foik 
St.ini.s!aus  River,  Silver  Creek,  .Mill 
Crwk,  and  Angels  Cj-eek  in  Alpine, 
Gdavoras.  and  TniiiiuTine  Counties. 
California. 

g.  Filtd  Pursuunl  to:  Federal  I'owi  r 
A.,t  ltiU.SC7yi(a)-a25(r). 
h.  Applicant  Contact: 
.'^hiiii  Uiiatfacharva,  Maujigcr,  Hydro 
t.er.eration  Department.  Pacific  (;as 
and  Llectrif:  Company.  201  Mission 
Street,  room  1012,  P.t).  Box  77nil()0, 
Mail  PlOA,  San  Franc.iv o.  CA 
94177,  (415)  97.j-^b03. 
Annctti"  Faraglia,  Attorney,  i^iu 
Department,  Pacific  Cns  and 
Electric  Company,  77  Beale  Slreel. 
room  3051.  P.O.  Box  7442.  .San 
Francisco.  CA  94120-7442.  (41.t) 
973-7145. 

Kalhryn  .M.  Petersen,  License 
Coordinator,  Pacific  Cas  and 
Llectric  Company,  201  Mission 
.Street,  room  1012,  P  f).  Box  770000, 


Mail  PlOA,  San  Francisco.  CA 
94177,(415)973-4054. 

i.  FERC  Contact:  Hector  M.  Perez  at 
(202)219-2843. 

j.  Description  of  Project:  The  existing 
project  consists  of:  (1)  Three  storage 
reservoirs  (Lake  Alpine,  Union 
Reservoir,  and  Utica  Reservoir)  with  a 
combined  storage  capacity  of  9,581  acre- 
feet;  (2)  the  Mill  Creek  Tap;  (3)  the  0.7- 
mile-long  Upper  Utica  Conduit;  (4) 
Hunters  Reservoir  with  a  usable  storage 
oipacify  of  253  acre-feet;  (5)  the  13.4. 
mile-long  Lower  Utica  Conduit;  (6) 
Murphys  Forebay;  (7)  a  4,048-foot-long 
penstock;  (8)  Murphys  Powerhouse  with 
an  installed  capacity  of  3.6  MVV;  (9) 
Murphys  Afterbay;  and  (10)  other 
appurtenances. 

k.  Under  18  CFR  4.32  (b)(7)  uf  the 
Commission's  regulations,  if  any 
resource  agency,  Indian  Tribe,  or  person 
beli(«ves  that  the  applicant  should 
conduct  an  additional  scientific  study  to 
form  an  adequate  factual  basis  for  a 
complete  analysis  of  the  application  on 
its  merits,  they  must  file  a  requ»;st  for 
the  .study  with  the  Commission,  not 
later  than  60  days  after  the  appli«-.ati(m 
is  filed,  and  mus1  serve  a  ropy  of  the 
request  on  the  applicant. 

2a.  Type  of  Application:  Siirn-nder  of 
License.  " 

b.  Project  No.:  9656-017. 

c.  Date  Filed:  Mav  fi,  1994. 

d.  Applicant:  Marble  Cre«;k  Hydro 
Ini. 

e.  Name  of  Project:  Marijie  Cnu;k. 

f.  Location:  Marble  Cn^ek,  Shoshone 
County,  Idaho,  near  Wallace. 

g.  Filed  Purauant  to:  Federal  Pwwer 
Act,  16  U.S.C.  791(a)-H25(r). 

h.  Applicant  Contact:  Mr.  William  F 
Davis,  Pot  latch  Corporation,  P.O.  Box 
1016.  Lewistnn,  ID  83.^01,  (208)  799- 
1706. 

i  FERC  Contact:  Mr.  Mark  R.  Htjoper, 
(;i02)  219-2680. 

i.  Cannnent  Lkite:  ]u\y  14,  1994. 

k.  Dcacription  of  Application:  Th*' 
lir cnsee  stales  that  its  proje<:t  is  mi 
lung(!r  econonncaily  feasible. 

1.  This  Notice  Also  Consist'-  of  the 
Following  Standard  Paiafiiapris:  B.  Cl 
.iiid  D2. 

3a.  Type  of  Application:  SmrepiU-[  of 
Fxeniption  (5MW  or  less). 

b.  Project  No.:  1055<>-006. 

•;.  Date  Filed:  Apiil  11,  1994. 

d.  Applicant:  Kenneth  M.  Crovir 

e.  Name  of  Project:  Tuii.  Tape 
Hydrtieief.tric  Proje<  t. 

r  Location: On  Fishkill  Creek  i:i 
Dul(  hess  County,  New  York. 

g.  Filed  Pui-saant  to:  Federal  Piiv.er 
Act,  16n.SC791(a)-825(r). 

h.  Applicant  Contact:  Mr.  Kennerh  .M. 
(Jrover,  CSA  International  Hydropower. 
P.O.  Box  536,  Croton  Falls.  NY  10519, 
(914) 277-8000. 


i.  FERC  Contact:  Mr.  Lynn  R.  Miles, 
(202)219-2671. 

i.  Comment  Dot*?.- July  11,  1994. 

k.  Description  of  the  Proposed  Action 
The  proposed  project  would  have 
insisted  of  an  existing  135-foot  long, 
14-foot-high  quarried  stone  and  toncn>ti; 
dam  on  the  Fishkill  Rivet  in  Duchess 
CA3unty,  New  York.  There  has  been  no 
land-disturbing  activity  at  the  site. 

I.  This  Notic:e  Also  Consists  of  the 
Followinsi  Standard  Paragraphs:  B  C 
and  D2. 

4a.  Type  of  Application:  Major 
License. 

b.  Projec:t  No.:  10855-002. 

«..  Date  Filed:  May  2, 1994. 

d.  y^ppy/ront.-  Upper  Peninsula  Power 
f  Jiinpany. 

e.  Name  of  Prttjert:  Dead  Rivi^r 
Project. 

f  Location:  on  the  Dead  River  in 
Marquette  C^iunty,  Michigan. 

g.  Filed  Pvmudnt  To:  Federal  Power 
Act  16  use.  791  (a)-825(r). 

h.  Applicant  Contact:  Mr.  Clarenct^  R 
Fisher,  President,  Upper  Peninsula 
Power  Company,  P.O.  Box  130.  600 
Lakeshore  Drive.  Houghton.  MI  49931- 
0130.(906)487-5000. 

i.  FERC  Contact:  Robf^ri  HeU  (2t)2) 
219-2806. 

j.  Comment  Date:  60  days  from  the 
filing  date  in  paragraph  C.  (July  1.  19fM) 

k.  De.Kcriptinn  of  Project:  The 
con.stnjct«il  project  consisis  of  the 
following  tievelopments: 

Silver  Lake  Dam  Uevelopmi-nl 

(1)  An  existing  1.500-frjot-long.  .30 
(ool-high  earth  embankment  Dam;  (2)  m, 
existing  100-toot-long.  7.7-fi»ot-high 
ron<  n>fe  ogi>e  crest  spillway;  (3)  an 
existing  1.491 -foot-long,  34-f«M)l-high 
(  oncjefe  gravity  outlet  structurt?;  (4)  fum 
existing  earthen  saddle  dikes:  (a)  200- 
foot-long,  5  foot-high  dike  1;  (b)  370 
fool-long.  7-foot-high  dike  2;  (c)  170 
fool-l(*ng,  6-foot-high  dike  3;  (d)  290 
foot-long.  5-foot-high  dike  4;  (4)  an 
existing  p'serxoir  having  a  surf.»ce  an-.i 
of  1,464  acres  with  a  storage  cip,-?!  iiy  ti! 
33.513  acn -feel,  and  a  ntirma!  water 
surfaceel.nafion  of  1.486.25  feet  Nt.VD 
There  is  no  generation  propovi-d  at  this 
developn)«'i)t. 

Hoist  Dam  Development 

(1)  An  existing  4.602f<Kjl-!(.i:^ 
nmcrete  gnu'ity  Hoist  Dam  with 
sections  varying  in  height  from  6  to  ii;t 
iw*t;  (2)  an  existing  n>ser\()ir  having  a 
surfa(  J!  area  of  3,202  ac  res  with  a  stor;)},^ 
(  apacity  of  4().99a  acre-feel,  unc]  normal 
water  siirfai  e  elevation  of  1.347.5  fiH;l 
NCVD:  (3)  an  existing  intake  strut  turi', 
(4)  an  existing  34  2- foot -long,  9-rnnl 
wide,  lO-fool-high  tunnel;  (5)  an 
•  xisling  193-f(«»l-|.ing,  7-f«»ot-di.it)!i  I.  i 
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McClure  Dam 

(1)  All  exiii 
t-rnhaukrnent 
MuCIure  Dam 
to  51.4  feet; 
having  a  surfii 
.1 -itoragn  capa 
nii-rnal  water 
1. 1 W. 4  feet  N 
srriii.tun?;  (4) 
long,  7-fooldti 
tdt'cretf  pipe 
n.(tt-high.  30- 
>ui'ge  tank;  (?> 
;.ii!itaiuing  2 
rnf.i!  installed 
,;n  existing  tai 
kV  transir.issi 
ippiirtenaiit  f 
civerage  annui 
MWli 

1.  Withthi-. 
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nd  concrete  gravity 
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Oj'-fi.  I  It'll.. 1 

In' th«  North  J-.-ck 
r.  Silver  Crt;»k  Mill 
t  Is  Cr»i;k  in  Alpine, 
oulu.unt:  Clue.nfii.s. 


ut'jt  /u  IV-ilt;.i!  I'liA  -r 
l(al-H2r)(r! 

;  Appli:  utiitir  I 'n •)♦••{  Ni< 
May  3,  I'i'U 
V.vtiUu.t:  Hari  Modi, 
lelectric  Project, 
iegula'ory  ('ompliaiirc 


and  Licensing.  Northern  California 
F'owtT  Agency,  180  Cirby  Way, 
Rosjville,  CA  95678.  (916)  78'l-3G3(> 
r-  FERC  Contact:  Het:tor  M.  Pi-n«7.  at 
1202) 219-2843. 

k.  Dt^^cription  of  Prujfct:  Thv  existing 
pn.)«t:lcon,sists  of:  (1)  Thret;  storage 
res»;.-voirrs  (Lake  Alpine,  I'nion 
Reservoir,  and  L'tica  Reservoir)  with  a 
c  (imbiacd  storage  capacity  of  9.581  a(  rc- 
fj-t'f ;  (2)  the  Mill  Creek  Tap:  (3)  the  0.7- 
miie-long  I'pper  Utica  Conduit:  (4) 
liu:(f»Ts  Reservfiir  with  a  usable  storage- 
capaciry  of  253  acre-feet;  (5)  tlu;  13.4 
cnitt'-lo.ig  Lower  Utica  Conduit:  (6) 
Miirphys  Foo^bay:  (7)  a  4,048-foot-l()ng 
prcstoi.k.  (8)  Murphys  Povverhoiisi;  with 
an  uistaliMd  capacity  of  3.6  MW:  (9) 
Murphys  Aft*:rbay;  and  (10)  othi^r 
afi|H'.ff*'f'.  tnces. 

Tb.f  jpplicant  proposes  to  (i:rf(.t  a 
••ufi^tautial  portion  of  th»;  water  now 
tleltV'Ted  into  the  Upper  Iftica  Cnndui! 
via  th»'  M'U  Cr^n^k  Tap  into  the 
CiillierviU.e  Pi)werhouse,  through  thi^ 
Ciiibfrvd!!:*  Tunnel.  Both  the  tunnel  and 
tiirt  CoUiorvilit!  Powerhouse  are  licens«;d 
UJUUT  Project  No.  2409  to  the  Cialaveras 
C.THity  W.iter  District. 

1  llmler  i3  CFR  4.32  (b)(7)  of  fb." 
Ciomrmssion's  regulations  if  a^y 
rt's4iurn!  agen(  y,  Indian  TrilK;,  or  peisn?! 
believ^v>  that  the  a{)plicanl  shoulfl 
iofidi!i;t  an  additional  scientific  stud\  to 
form  an  -chMjuate  factual  basis  for  a 
con'.plete  andysis  of  the  app'it:ation  oi; 
its  nserits.  'hey  must  flh;  a  r^^qut■^i  for 
the  iiti'.dy  n,ith  the  Conmiission.  n(»t 
lafer  than  60  days  after  the  application 
js  fd«'tl,  atui  must  serve  a  copy  of  the 
request  on- the  applic:ant. 

6a.  Typ-?  if  Applicatinn:  Prebmiri  ir\ 
Per:nit- 

b.  I'n.f.-'  t  Xo:  11480-000 

I  .  f)atfr  Filfd:  May  11, 1994 

d  /1/ip(/rnf;(:  InterMountain  Fnei-gv, 
I:-.. 

f^.  ^attif  <^l  Proffit:  Uppfrr  R>-/t>i'l(i\ 
Cr'-^k  Water  Poivpr  Projt'c.t. 

f  L'.i  at/.;,-.:  Partially  within  tiie 
Toag.js  fSlatlMivji  Forest,  on  Rf'yn(!hl.s 
Cretrk,  uf  ar  tlif  village  of  Hydaburg,  i.'. 
AUsk.:-  T7'.^.  KH.iF;  T7f.S,  KH4r.:  and 
T77S.  KHr.i. 

g  /•>(''•'./  Pi.r:^u:tnt  To:  F(;d«T"d  !'..we( 
Act.  tf.  ti.S.C  791(a)-825(r). 

h.  App'.kar.t  Contact: Mr.  Jack 
(rtildwa.s.ser.  lnterMount;iin  Fuecg;,  leu... 
P().  i><>\  421,  C«ive  Junrti'm,  OR  97523 
(,'0.1)592-2187. 

i.  FFHCCantact:Mr.  Michael 
Str/elet  ki,  (202)  219-2827. 

»:  C"ntru*^cit  A.'te;  August  5,  t9!i4 

k  DtK-ii  ription  of  ProJHf  t:TUi' 
.«;ip':(  int  is  exploring  two  al!(;r:uitiv!s 
hir  the  proposed  project.  The  first 
alttrruafive  woidd  consist  of;  (I)  Sea 
Alaska's  existing  Mellen  Lake;  (2)  a  10 
ff>or  high  concrf;te  dam  raising  tin- 


surface  elevation  of  that  lake  about  8 
feet;  (3)  a  2,600-foot-long,  4a-inch- 
riiameter  steel  penstock;  (4)  a 
p«»werhouse  containing  an  unspei  ilied 
cunnber  of  generating  units  with  a  total 
installed  capacity  of  2,000  kW;  and  (5J 
a  tailrai  e  returning  water  to  Reynolds 
Creek 

The  si'ixmd  alternative  would  consist 
of:  (1)  the  Haida  Corporation's  existing 
St'.tnmit  Lake;  (2)  a  10-foot-high 
cnm.rete  dacn  raising  the  surface 
t'U  .ation  of  that  lake  abctut  8  ftnrt,  (  I)  a 
2,titiO-rtH)t-long.  48-inch-diameter  stetjl 
jH'rislock:  (4)  a  powerhouse  containing 
an  unspecified  number  of  generatiiig 
u:'.:N  With  a  total  installed  capacity  of 
t,5(iO  kW;  and  (5)  a  tailrace  returning 
v.  liiT  til  Reynolds  Creek. 

Both  aiteni-Jtivcs  would  also  irn  liuic 
a  10-mile-long  transmission  line 
inti'ic  (Hinecting  with  an  existing  Ala-vk;- 
P.e.'.er  and  Telephone  distribution 
sv^-eni  aad  other  Appurtenant  facilitirs 

No  ne;v  access  roails  will  b*-  nt-ed'-d 
'■•  ciinduct  the  studies. 

i.  Ibis  \'oticef  Abo  Consists  oj  tlir 
Fdllvivinn  Standard  Piirri^rnphs-  A't,  A 7, 
A'l,  A10,B,C,  andD2. 

7a.  Type  of  Application:  M.ijix 
l.icenst;. 

b.  rrnjrrt  \(>.:  11162-000. 

c.  r?(jff' f/7e(/;  April  29,  1994 

d.  Applicant:  Wisctmsin  I'owr;  <v 
I.Ik^.'A  Company. 

e.  i\'(iciif  of  Pn>;t!Ct:  Pr.iirie  du  .S.ii. 
fiydroflectric  Project. 

f.  Un:ation:On  the  Wisconsin  River 
.S>iuk  a::d  Cofuiribia  Counti^-s, 
Wistoi'.sin. 

g  /'/.'mi/  Pursuant  To:  Federal  Power 
\a  16  I'.S.C.  791  (a)-<125(r). 

h.  Appl'.t  ant  Contact:  Norman  L 
iJo^s.  Wisconsin  Power  &  Light 
(;«.n:f)any.  P.O.  Box  192,  222  West 
Washingtoii  Avenue,  Madison,  Wl 

5  J-0  1-0192,  (608)  252-3311 

!  FEItC Contact:  Mary  C.  C.nlaro  {Ziu\ 
Jl;-2Jiil4 

|.  /.''.•'• /?(.•.'•■.  jun."  28,  1994. 

k  Dr-scription  of  Project:  The  y.^  i  jjn :t , 
uhit  h  :s  currently  operating,  consist  ot 
the  hilhiwing  facilities:  (1)  An  ex'-titig 
1 ,775-f,i.)t-iong  earth  dike;  (2)  im 
.•xist!:ig  1.010- foot-iong  concrete 
spillway  with  41  gates:  (3)  an  existing 
iM'.  tgati<>ii  lock;  (4)  an  existing 
powerhouse  containing  eight  tudiine- 
g»T.era»or  units  having  a  total  ins^:iIied 
( .tpacity  <jf  approximately  29 
^!;^•^uw.ltts;  (5)  an  existitig  short  dike:  (>>\ 
nu  existing  impoundment  having  in 
esti;naled  normal  surface  area  of  9,1  KM 
aires;  and  (7)  two  existing  69-kilovoIt 
tr.ir.su'.ission  lines  extending  400  fe>;t, 
and  (8)  appurtenant  facilities.  The 
oiln.ir  of  the  dam  is  Wisconsin  Povv.n 

6  lagh.t  Ciompany,  The  applicant 
e-,ti(!i,it!-->;  that  the  average  annual 
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ucneratinn  would  be  131.800 
iiiouaualthours,  and  the  esfinialod  cost 
of  the  project  is  S940.314. 

I.  With  this  noticp.  uc  are  initiating 
(  onsultation  with  the  Wisconsin  State 
}listori(:  Preservation  Officer  (SHF'O).  as 
required  by  Section  106,  National 
Historic  Preservation  Act,  and  the 
regulations  of  the  Advisorv  Council  on 
Historic  Preservation.  36  CAR  800.4. 

ni.  Pursuant  to  18  CFR  4.32(b)(7)  of 
the  Commission's  regulations,  if  any 
resource  agenc  y.  hidian  Tribe,  or  person 
believes  that  an  additional  scientific 
study  should  be  conducti^d  in  order  to 
form  an  adequate  factual  basis  for  a 
complete  analysis  of  the  application  on 
its  merit,  the  resource  agencv.  Indian 
Tribe,  or  pers(jn  must  60  da vs  from  the 
issuance  date  of  this  notice  file  a  request 
for  a  stuily  w  ilh  the  Commission  not 
later  than  and  serve  a  copv  of  the 
request  on  the  applicant 

Standard  Paragraphs 

A.T.  Preliminary  Permit— Anvont; 
desiring  to  file  a  competing  application 
for  preliminary  permit  for  a  proposed 
project  must  submit  the  competing 
application  itself,  or  a  notice  of  intent  to 
file  such  an  application,  to  the 
Commission  on  or  before  the  spocifitul 
comment  date  for  the  particular 
appli(  ation  (see  18  CFR  4.36). 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  preliminary  permit 
application  no  later  than  30  davs  after 
the  specified  comment  date  for  the 
particular  application  A  competing 
preliminary  permit  application  must 
conform  with  18  CFR  4.30(b)(1)  and  («i) 
and  4.36. 

A7.  Preliminary  Permit— Am 
qualified  development  applicant 
desiring  to  file  a  competing 
development  application  must  subnut  to 
the  Commission,  on  or  before  a 
specified  comment  date  for  the 
partif.ular  application,  either  a 
competing  development  application  or  a 
notice  of  intent  to  file  such  an 
applif  ation.  Submission  of  a  timely 
notice  of  intent  to  file  a  developmi'nt 
application  allows  an  interested  person 
to  file  the  competing  application  no 
later  than  120  days  after  the  specifie<l 
comment  date  for  the  particular 
application.  A  competing  license 
application  must  conform  with  18  CFR 
4.30(b)(1)  and  (9)  and  4  36. 

A9.  Notice  of  intent— A  notice  of 
intent  must  specify  the  exact  name, 
busine.ss  address,  and  telephone  niunber 
of  the  prospective  applicant,  and  must 
include  an  unequivocal  statement  of 
intent  to  submit,  if  such  an  application 
may  be  filed,  either  a  preliminary 
permit  application  or  a  development 


application  (specify  which  type  of 
application).  A  notice  of  intent  must  be 
served  on  the  applicant(s)  named  in  this 
public  notice. 

AlO.  Proposed  Scope  of  Studies  under 
Permit— A  preliminary  permit,  if  issued, 
does  not  authorize  construction.  The 
term  of  the  proposed  pndiminarv  permit 
will  be  36  months.  The  work  pro|)osed 
under  the  preliminary  permit  vvouhf 
include  economic  analysis,  preparation 
of  preliminary  engineering  plans,  and  a 
study  of  environmental  impacts.  Based 
on  the  results  of  these  studies,  the 
Applicant  Vould  decide  whether  to 
proceed  with  the  preparation  of  a 
<levelopment  application  to  construct 
and  operate  the  project. 

B.  Comments.  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
«;omments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Pra<  tice  and 
Procedure,  18  CFR  38.5.210.  38.'j.211. 
385.214.  In  determining  the  appropriate 
action  to  take,  the  Commission  will 
consider  all  protests  or  other  comments 
filed,  but  only  those  who  file  aa  motion 
to  intervene  in  accordance  with  the 
Conmiission's  Rules  may  become  a 
party  to  the  proceeding.  Any  < onunents. 
protests,  or  motions  to  intervene  niu.sl 
be  received  on  or  before  the  spe(  ified 
comment  date  for  the  particular 
application. 

C.  Filing  and  Service  of  Responsive 
Documents— Any  filings  musl  bear  in 
all  capital  lettersthe  title 
•COMMENTS",  ■NOTICI- OF  l\Ti:,\T 
TO  FILE  COMPETING  APF^IJCAIJON  ■ 
•COMPETING  APPLICATION- 
PROTEST", -MOTION  TO 
INTERVENE",  as  applicable,  and  the 
Project  Number  of  the  particular 
application  to  which  the  filing  i.-ltTs 
Any  of  the  above-named  docuijunits 
must  be  filed  by  providing  th(!  original 
and  the  number  of  copies  provided  bv 
the  Cfmmiission's  regulations  to.  The 
.SiM.retary,  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street. 
NE..  Washington.  DC  20426.  An 
additional  copy  must  be  .mt,i  to 
DirtH  tor.  Division  of  Pro|i  i.i  Hex  lew. 
Finleral  Energy  Regulatory  Conmiission. 
room  1027.  at  the  above-mentioned 
addr(;ss.  A  copy  of  any  notice  of  intiiii. 
competing  application  or  motion  to 
intervene  must  also  be  served  upon  i-ai.h 
representative  of  the  Applicant 
specified  in  the  particular  appli(alion 
C] .  Filing  and  Servict?  of  Responsiv  c 
Documents— Any  filings  must  l)e.)r  m 
all  (apital  letters  the  title 
•COMMENTS", 

•RFfXl.MMENDATIONS  FOR  TERMS 
AND  CONDITIONS -,  •PROTK.ST "  OR 
•MOTION  TO  INTERVENE -.  as 
applicable,  and  the  Project  Number  ol 


the  particular  application  fo  which  the 
filing  refers.  Any  of  the  above-named 
documents  must  be  filed  bv  provuling 
the  original  and  the  numbe'r  of  copies 
provided  by  the  Commission  s 
regulations  to:  The  Secretary,  Federal 
F.'nergy  Regulatory  Commission.  82.'> 
North  Capitol  Street,  NE  ,  Washington. 
DC  20426.  A  copy  of  any  motion  to 
intervene  mu.st  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particular  appliralxm 

D2.  Agency  Comments— Federal, 
state,  and  loc:al  agencies  are  invited  lo 
file  c;omments  on  the  describi^d 
applic;ation.  A  copy  of  the  application 
may  be  obtained  by  agencies  direc;tly 
from  the  Applic;ant.  If  an  agency  does 
not  file  comments  within  the  time? 
specified  for  filing  comments,  it  will  be 
presumed  to  have  no  comments  Om- 
«:c)py  of  an  agcmc  y's  must  also  be  srnl  to 
the  Applicranfs  representatives. 

I)al('(i:  M.iv  M.  l'W4 
Lois  D.  Ca.shell, 
Si'iTflnrw 

ll'R  Ilo(     ')4-l  174H  File.)  f,-f,-«Vj,  H  JS  .,i!,| 
BILLING  CODE  S717-01-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-4890-5] 

Agency  Information  CoKectton 
Activities  Under  0MB  Review 

AGENCY:  Environmental  Pjotei.tion 
Agency  (EPA) 

ACTION:  Notice. 


SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  I  !.S  C. 
3.')01  e/  sec^.),  this  notice  announc  i>s  that 
th(!  Information  f:ollection  Requ.'st  (ICKi 
abstracted  below  has  been  forward.-d  l.i 
the  Office  of  ManflgiMinjnt  and  Budgfl 
(OMB)  for  review  and  comment    The 
ICR  describes  the  nature  of  the 
information  c oilec  tion  and  itseii|>i<  It-i) 
cost  and  burden. 

DATES:  Comments  niiisl  be  Kiibmttled  „y, 

or  before  Ju!\  7.  ]'i<)4 

FOR  FURTHER  INFORMATION  CONTACTr  For 
further  information,  or  to  obtain  .« i  <ipv 
of  this  IC.R.  c onlac  t  .Sandv  Farmi-i  ;.l 
EPA,  (202)  260-2740 

SUPPLEMENTARY  INFORMATION: 

OfTiie  fif  Prevention.  Peslirides,  Mml 
Toxic  Substances 

Tillr:  Training  Verific  ation  Progr.uii 
lor  Implementation  of  the  Revised 
leilc^ral  Work  Protec  tion  Standards  |ICR 
No:  0277.0');  O.MB  No:  2070-00f)0)    This 
is  a  request  for  the  approval  of  rcvisi-d 
burden  hours  for  recjuirements  under 
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Section  3  of  the 
Fungicide,  and 
(FIFRA).  The 
on  Fehruary  28 

Abstract:  On 
issued  final  regi 
Worker  Protect 
agricultural  pes 
and  40  CFR  par 
revised  regulat 
requirements 
agricultural  wo 
handlers  from 
used  on  farms, 
and  in  g 

require  that  eac  i 
and  pesticide 
pesticide  safety 
pesticide 

The  WPS  s 
information  mu^t 
workers  and 
provides  for  the 
approved  WPS 
c:onipJetion  oft 
certification 
to  verify  that  w 
received  WPS 
to  relieve  agric 
the  responsibi 
workers  and 
Training  Verifictit 
that  involves  th 
verification 
for  states:  a  state 
participate  will 
form  to  the  EPA 
number  of  veri 
implement  the 
not  place  any 
states,  the  TVT 
create  and 
containing  the 
The  upward  rev 
requested  in  thi 
trainer 

The  Agency 
information  for 
and  to  provide  a 
standardize  the 


ci  rrent , 
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Keenhoi  ses 


poisor  ing 
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[Tiu  >t 

hai  idlers; 
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ac  d 
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requirem  snts 
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071 

ave  age 
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training  progran 
industry. 

Burden 
for  this  collecti 
estimated  to 
respondent  to 
minutes  per  res 
annually-  This 
time  to  review  i 
the  collection  of 

Rfspondents: 
workers  and  pes 

Estimated  No. 
10.000. 

Estimated  No 
Kespnndent:  10 

Estimated 
Hfispondents:  24 

Ft  etjuency  o' 


Tot  \1 
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Federal  Insecticide. 
?odenticide  Act 

approval  expires 
1995 

\ugust  21,  1992,  EPA 
lations  revising  its 

Standards  (WPS)  for 
icidcs  (40  CFR  part  1 70 
156.  subpart  K).  The 
i|)ns  strengthen  the 
the  protection  of 
1  kers  and  pesticide 
h  jzards  of  pesticides 
forests,  in  nurseries 
.  The  regulations 
agricultural  worker 
hi  ndler  be  trained  in 
to  reduce  the  risk  of 
and  other  injuries. 
fied  what  safety 
be  provided  to 
;  the  WPS  also 
issuance  of  EPA- 
I  raining  certificates  upon 
ining.  This 

allows  employers 
(irkers  and  handlers  have 
training.  However. 
ultural  employers  from 
of  retraining  migrant 
ers.  the  EPA  offers  a 
ion  Program  (TVP) 
issuance  of  training 
.  The  TVP  is  optional 
that  wants  to 
ubmit  an  agreement 
and  will  request  the 
ion  cards  it  needs  to 
{program.  While  this  does 

itional  burden  on  the 
(|oes  require  trainers  to 
n  records  of  rosters 
npmes  of  the  trainees. 
sion  in  burden  hours 
ICR  reflects  these 

under  the  TVP. 
ill  use  the  additional 
'erification  purposes 
mechanism  to 
v'orker  pesticide  safety 
across  the  agricultural 


The  public  burden 
of  information  is 
10  minutes  per 
re  a  roster,  and  5 
fjondent  to  file  a  roster 

timate  includes  the 
I  structions  and  review 
nformation. 
Trainers  of  agricultural 
icide  handlers. 
of  Respondents: 


of  Responses  per 


Annual  Burden  on 
l990  hours. 
>/(  'ollection:  On  occasion. 


Send  comments  regarding  the  burden 
estimate,  or  any  other  aspect  of  the 
information  collection,  including 
suggestions  for  reducing  the  burden  to: 
Sandy  Farmer.  U.S.  Environmental 

Protection  Agency,  Information  Policv 

Branch  (PM-223Y).  401  M  Street. 

SW..  Washington.  DC  20460 

and 

Matthtnv  Mitchell.  Office  of 
Management  and  Budget.  Office  of 
Information  and  Regulatory  Affairs. 
725  17th  Street.  N\V..  Washington.  DC 
20503. 

Dalfd:  hine  1,  1094 
Paul  Lapsley, 

Director,  ficgulatory Managf'inent Diiision. 
[PR  Dot  94-1378.T  Filed  6-G-94;  8:4.=i  ami 
BILLING  CODE  &56»-50-M 


[FRL  4893-3J 

Agency  Infonnation  Collection 
Activities  Under  0MB  Review 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 


SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (PRA)  (44 
use.  3501  et  seq.],  this  notice 
announces  the  Office  of  Management 
and  Budget's  (OMB)  responses  to 
Agency  PRA  clearance  requests. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sandy  Farmer  (202)  260-2740. 

SUPPLEMENTARY  INFORMATION: 

OMB  Responses  to  Agency  PR^\ 
Clearance  Requests 

U.MB  Approvals 

EPA  ICR  No.  1671.01.  Fishing 
Sinker — TSCA  Section  6.  was  approved 
05/09/94;  OMB  No.  2070-0135:  expires 
05/31/97.  This  collection  supports  the 
proposed  rule 

EPA  ICR  No.  1285.04: 
Nonconformance  Penalties  for  Heavy- 
Duty  Engine's  ,ind  Heavy-Duty  Vehicles. 
Including  Liglii-Duty  Trucks:  was 
approved  05/09/94:  OMB  No.  2060- 
0132: expires  05/31/97. 

EPA  ICR  No.  1000.05:  Polychlorinated 
Biphcnyls  (PCB's):  I'se  in  Electrical 
Equipment  and  Transformers;  was 
approved  04/29/94;  OMB  No.  2070- 
0003; expires  04/30/97. 

EPA  ICR  No.  1365.03:  Asbestos- 
Containing  Materials  in  Schools  Rule. 
Revised  Model  Accreditation  Plan;  was 
approved  04/29/94;  OMB  No.  2070- 
0091;  expires  12/31/94.  This  collection 
amends  the  existing  clearance. 

EPA  ICR  No.  1072.04:  NSPS  for 
Recordkeeping  and  Reporting 


Requirements  for  Lead-Acid  Battery 
Manufacturing — Subpart  KK;  was 
approved  04/21/94;  OMB  No.  2060- 
0081;  expires  04/30/97. 

EPA  ICR  No.  1093.04.  NSPS  for  the 
Surface  Coating  of  Plastic  Parts  for 
Business  Machines — Subpart  TTT:  was 
approved  04/21/94;  OMB  No.  2060- 
0162;  expires  04/30/97. 

EPA  ICR  No.  1060.07;  NSPS  for 
Electric  ARC  Furnaces  and  Argon- 
Oxygen  Decarburization  Vessels. 
Information  Requirements — Subparts 
AA  and  .AAA;  was  approved  04/21/94: 
OMB  No.  2060-0038  expires  04/30/97. 

EPA  ICR  No.  1160.04:  NSPS  for  Wool 

Fiberglass  Insulation  Manufacturing. 
Information  Requirements — Subpart 
PPP;  was  approved  04/21/94;  OMB  No. 
2060-01 14  expires  04/30/97. 

EPA  ICR  No.  1157.04;  NSPS  for 
Flexible  Vinyl  and  Urethane  Coating 
and  Printing.  Information 
Requirements — Subpart  FFF;  was 
approved  04/21/94;  OMB  No.  2060- 
0073;  expires  04/30/97. 

EPA  ICR  No.  1648.01;  Equivalent 
Emission  Limitations  under  the  Clean 
Air  Act — Section  112(J);  was  approved 
08/31/93:  OMB  No.  2060-0266:  expires 
08/31/96. 

EPA  ICR  No.  1249  04;  Requirements 
for  Certified  Applicators  using  1080 
Collars;  was  approved  05/12/94:  OMB 
No.  2070-0074;  expires  05/31/97. 

EPA  ICR  No.  0783.24;  Control  of  Air 
Pollution  from  Motor  Vehicle  Engines 
Evaporative  Emission  Regulation;  was 
approved  05/09/94;  OMB  No.  2060- 
0104:  expires  06/30/95.  This  collection 
supports  an  amendment  to  existing 
OMB  No.  2060-0104 

O.MB  Disapprovals 

EPA  ICR  No.  1682.01:  California 
Federal  Implementation  Plans  (FIPS)  for 
Sacramento,  Ventura,  and  South  Coast 
under  the  Clean  Air  Act  Section  1 10(C, 
Recordkeeping  and  Reporting 
Requirements;  was  disapproved      04/ 
22/94.  This  collection  supports  the 
proposed  rule. 

EPA  ICR  No.  1678.01;  NESHAP  for 
Magnetic  Tape  Manufacturing 
Operations.  Reporting  and 
Recordkeeping  Requirements;  was 
disapproved  05/04/94.  This  collection 
supports  the  proposed  rule. 

Diilecl:  luiie  1.  1094. 
Paul  Lapsley, 

Dimclor.  Rfgul(Uor\-  Mamiiicmcnl  Division. 
|FR  Do( .  94-11786  liled  6-6-94:  8:45  ami 

BILLING  CODE  6560-50-M 


[FRL-4894-1] 

SAPP  Battery  Company  Site:  Proposed 
Deminimis  Settlement  Agreements 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Notice  of  proposed  deminimis 
settlements. 
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EQL-0694-096,  "Determination  of  Lead 
Concentration  in  Ambient  Particulate 
Matter  by  Inductively  Coupled  Argon 
Plasma  Optical  Emission  spectrometry 
(Stateof  West  Virginia)." 


SUMMARY:  Under  section  122(g)  of  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  (CERCLA),  the  United  States 
Environmental  Protection  Agency  (EPA) 
has  agreed  to  settle  claims  for  response 
costs  at  the  Sapp  Battery  Company  Site, 
Jackson  County,  Florida,  with  fifteen 
parties:  Alabama  Steel  Supply.  Inc., 
Tieco  Gulf  Coast.  Inc..  Valdosta 
Wrecking  Co.,  Inc..  Big  10  Tires  Stores, 
Inc..  Bonnie  Plant  Farm,  City  of  Auburn, 
Alabama,  City  of  Opelika,  Alabama. 
Discount  Auto  Parts  Stores,  Leon  Iron  & 
Metal,  Lockheed  Aeronautical  Systems, 
Fade  Auto  Parts,  Graham-Noles  (G&N) 
Auto  Parts  Service,  Headland  Auto 
Parts,  Inc.,  Midwav  Auto  Parts,  and 
Megahee-Speight  Co.  EPA  will  consider 
public  comments  on  the  proposed 
settlements  for  thirty  (30)  days.  EPA 
may  withdraw  from  or  modify  the 
proposed  settlements  should  such 
comments  disclose  facts  or 
considerations  which  indicate  the 
proposed  settlements  are  inappropriate, 
improper  or  inadequate.  Copies  of  the 
proposed  settlements  are  available  from: 
Ms.  Carolyn  McCall.  Cost  Recovery 
Specialist.  Cost  Recovery  Section,  Waste 
Programs  Branch,  Waste' Management 
Division,  U.S.  EPA.  Region  IV,  345 
Courtland  Street,  NE..  Atlanta,  Georgia 
30365. 404/347-5059  X6178. 

Written  comments  may  be  submitted 
to  the  person  above  by  thirty  davs  from 
the  date  of  publication. 

DitJt-ii  M.iv  27.  1OT4. 
Richard  D.  Gref  n. 

Artiiig  Dirff  lor.  WnsW MniwgrmriU  Divlsxyn 
|f-R  no( .  ')4-13r8«  Filed  6-r>-04;  8:45  .imj 
BILLING  CODE  656&-V>-M 


Office  of  Research  and  Development 
[FRL-t893-4] 

Ambient  Air  Monitoring  Reference  and 
Equivalent  Methods;  Equivalent 
Method  Designation 

Notice  is  hereby  given  that  EPA,  in 
accordance  with  40  CFR  part  53,  has 
designated  another  equivalent  method 
for  the  determination  of  lead  in 
suspended  particulate  matter  collecte.l 
from  ambient  air.  The  new  designated 
method  is  identified  as  follows: 


The  applicant's  request  for  an 
equivalent  method  determination  for  the 
above  method  was  received  on  March 
28. 1994. 

This  method  has  been  tested  by  the 
applicant,  the  State  of  West  Virginia,  in 
accordance  with  the  test  procedures 
prescribed  in  40  CFR  part  53.  After 
reviewing  the  results  of  these  tests,  EPA 
has  determined,  in  accordance  with  part 
53,  that  this  method  should  be 
designated  as  an  equivalent  method. 
The  information  submitted  by  the 
applicant  will  be  kept  on  file  at  EPA's 
Atmospheric  Research  and  Exposure 
Assessment  Laboratory,  Research 
Triangle  Park,  North  Carolina,  and  will 
be  available  for  inspection  to  the  extent 
consistent  with  40  CFR  pari  2  (EPA's 
regulations  implementing  the  Freedom 
of  Information  Act). 

This  method  uses  the  sampling 
procedure  specified  in  the  reference 
method  for  the  determination  of  lead  in 
suspended  particulate  matter  collected 
from  ambient  air  (43  FR  46258)  Lead  in 
the  particulate  matter  is  solubilized  by 
extraction  with  a  mixture  of  nitric  acid 
and  hydrochloric  acid,  facilitated  by 
heat  and  ultrasonication.  The  lead 
content  of  the  sample  is  analvz<;d  by  a 
Thermo  Jarrel  Ash  AtomScari  16 
inductively  coupled  argon  plasma 
optical  emission  spectrometer  using  the 
220.3  nm  lead  emission  line  and 
instrument  conditions  optimized  by  the 
user  laboratory.  Technical  que.stions 
concerning  the  method  should  Ix; 
directed  to  the  State  of  West  Virginia. 
Department  of  Commerce.  Labor  and 
Environmental  Resources.  Division  of 
Environmental  Protection.  Office  of  Air 
Quality,  1558  Washington  Street  East. 
Charleston,  West  Virginia  25311-2599. 
As  a  designated  equivalent  method, 
this  method  is  acceptable  for  use  by 
states  and  other  control  agenci(>s  under 
n.Mjuirements  of  40  CFR  part  58. 
Ambient  Air  Quality  Surveillance.  For 
such  purposes  the  method  must  be  used 
in  .strict  accordance  with  the  procedures 
and  specifications  provided  in  the 
method  description.  Stales  or  other 
agencies  using  inductively  coupled 
argon  plasma  optical  emission 
spectrometric  methods  that  employ 
procedures  and  specifications 
significantly  different  from  those  in  this 
method  must  seek  approval  for  thmr 
par1i(  ular  method  under  the  provisions 
of  «j  2  8  of  Appendix  C  to  40  CFR  Pari 
58  (Modification  of  Methods  by  Users) 
or  may  seek  designation  of  such 


methods  as  equivalent  methods  under 
the  provisions  of  40  CFR  part  53. 

Additional  information  concerning 
this  action  may  be  obtained  from  Frank 
F.  McElroy,  Methods  Research  and 
Development  Division  (MD-77). 
Atmospheric  Research  and  Exposure 
Assessment  Laboratory,  U.S. 
Environmental  Protection  Agency, 
Research  Triangle  Park.  North  Carolina 
27711,  telephone  (919) 541-2622. 
Carl  Gerber, 

Acting  Assistiinl  Administrator  for  RfSforih 

and  Development. 

IFR  Doc.  94-13787  Filed  6-6-94;  8:45,-»m| 

BILLING  CODE  8560-50-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Public  Information  Collection 
Approved  by  Office  of  Management 
and  Budget 

The  Federal  Communications 
Commission  (FCC)  has  received  Offic-e 
of  Management  and  Budget  (OMB) 
approval  for  the  following  public 
information  collection  pursuant  to  the 
Paperwork  Reduction  Act  of  1980. 
Public  Law  96-511.  For  further 
information  contact  Shoko  B.  Hair, 
Federal  Communications  Commission 
(202) 632-6934. 

Federal  Communications  Commission 

OMB  Control  \'o.:  3060-0604. 

T;7/e;  Implementation  of  Section  309(j) 
of  the  Communications  Act. 
Competitive  Bid<ling,  Third  Report 
and  Order— PP  Docket  No.  93-253. 

Forms:  FCC  401  (as  modified).  489.  490 
405,  430,  854. 

Expiration  Date:  05/31/97. 

Estimated  Annual  Burden:  40.654  tot.d 
hours:  .50-20  hours  per  response 

Description:  On  August  10,  1993.  the 
Omnibus  Budget  Reconciliation  Ad 
of  1993  added  Section  309(j)  to  the 
Communications  Act  of  1934.  as 
amended.  47  US  C.  Sections  151-713 
Secti(m  309(j)  gives  the  Commission 
express  authority  to  employ 
competitive  bidding  procedures  to 
choose  among  mutually  exclusive 
applications  for  initial  licens»»s  The 
Commission's  .March  8,  1994  Second 
Report  and  Order  established  gener.tl 
rules  and  procedures  and  a  broitd 
menu  of  competitive  bidding  methods 
to  be  u.sed  for  all  auctionable  services. 
The  Third  Report  and  Order 
establishes  service-specific  rules  (or 
comp»!titive  bidding  on  licenses  to  t)c 
awarded  for  Personal 
Communications  .Services  in  the  900 
MHz  band  ("narrowband  PCS  "). 
Generally,  the  Commission  followed 
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Federal  Commui  lications  Commission. 

William  F.  Catoi  u 

Acting  Secretary 

IFR  Doc.  94-13714  Filed  6-6-94;  8:45  ami 

BILLING  CODE  6712  01- 


DEPARTMENl  OF  HEALTH  AND 
HUMAN  SERVCES 

Centers  for  Disease  Control  and 
Prevention 


Subcommittee  on  Violence  Against 
Women  of  ttiefnjury  Research  Grant 
Review  Committee  and  the  Injury 
Research  Grant  Review  Committee: 
Meetings 

In  accordant  e  with  section  10(a)(2)  of 
the  Federal  Ac  I'isory  Committee  Act 
(Pub.  L.  92-46  I),  the  Centers  for  Disease 
Control  and  Pr  >vention  (CDC) 
announces  the  following  subcommittee 
and  committee  meetings. 

Name:  Subcor  imittee  on  Violence  Against 
U'omen  of  the  In  ur>'  Research  Grant  Review 
Committee  (IRGJ  :C). 

Times  aTtd  dot  ?s;  6  p.m. -9  p.m..  Jime  2:i. 
1'>J4;  8  a.m.-5  p  m..  June  23.  1994. 

Status  Closed  to  the  public. 

rurpo.ve:  The  <  ubcommittee  advises  the 
IRGRC  on  the  te(  hnical  and  scientific  merit 
of  injury  prevent  ion  research  grant 
iipplic.'itions  on  i  iolence  against  women. 

Matters  to  he  c  iscussed:  The  siibcommittet' 
will  review  appl  cations  in  response  to 
Program  Annour  cement  409. 

Same:  Injury  I  esearch  Grant  Review 
Committee. 

Times  and  dat  ?.s-;  7  p.m.-9:30  p.m..  June 
:;3.  1994.  fl  a.m.-  t:3()  p.m..  )une  24.  1994. 

Status::  Open:     p.m.-«:30  p.m  .  lune  23. 
1994.  Closed:  8:j  D  p.m.,  June  23.  1994. 
through  330  p.n  .,  June  24.  1994. 

Pur/jo.sp.  This  :ommittee  is  charged  with 
advising  the  Seci  9tar>'  of  Health  and  Human 
Services,  the  Ass  istant  Secretarv-  of  Health, 
and  the  Director  )f  CDC.  regarding  the 
s(  ientific  merit  a  id  technical  feasiliility  of 
grdnt  a[)plicatior  5  relating  to  the  support  of 
h.jury  control  re:  earth  and  demonstration 
proi-cts  and  inju  y  prevention  research 
( ••ntijrs. 


Matters  to  be  discussed:  Agenda  items  for 
the  meeting  will  include  announcements, 
discussion  of  review  procedures,  future 
meeting  dates,  and  review  of  grant 
applications. 

Place  of  both  meetings:  Atlanta  Marriott 
Marquis.  265  Peachtree  Center  Avenue, 
Atlanta.  Georgia  30303. 

Beginning  at  6  p.m..  )une  22,  through  5 
p.m.,  June  23.  the  Subcommittee  on  Violence 
Against  Women  of  the  IRGRC  will  meet  and 
from  8:30  p.m..  June  23.  through  3:30  p.m.. 
June  24.  the  IRGRC  will  meet  to  conduct  a 
review  of  grant  applications.  These  portions 
of  the  meetings  will  be  closed  to  the  public 
in  accordance  with  provisions  set  forth  in 
section  552b(c)  (4)  and  (6).  title  5  U.S.C.  and 
the  Determination  of  the  Acting  Associate 
Director  for  Policy  Coordination.  CDC. 
pursuant  to  Public  Law  92-463. 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 

Contact  person  for  more  information: 
Richard  W.  Sattin.  M.D..  Executive  Secretar>-. 
IRGRC.  National  Center  for  Injury  Prevention 
and  Control,  CIX;.  4770  Buford  Highway,  NE. 
Mailstop  K58.  Atlanta,  Georgia  30341-3724. 
telephone  404/488-4580. 

Dated:  June  1.  1994. 
William  H.  Gimson, 
Acting  Associate  Director  for  Policy 
Coordination.  Centers  for  Disease  Control  and 
Prevention  (CDC I. 

|1-R  Doc.  94-13759  Filed  6-6-94;  8:45  am] 
BILLING  CODE  4163-18-M 


Health  Care  Financing  Administration 

Public  Information  Collection 
Requirements  Submitted  to  the  Office 
of  Management  and  Budget  (0MB)  for 
Clearance 

AGENCY:  Health  Care  Financing 
Administration,  HHS. 

The  Health  Care  Financing 
Administration  (HCFA),  Department  of 
Health  and  Human  Services,  (HHS),  has 
submitted  to  O.VIB  the  following 
proposals  fur  the  collection  of 
information  in  compliance  with  the 
Paperwork  Reduction  Act  (Pub.  L.  96- 
511). 

1.  Type  of  Request:  Exlension.  Title  of 
Information  Collection:  Information 
Collection  Requirements  concerning 
Svstems  Performance  Review  (SPR); 
Form  A'o..  HCFA-R-86;  Use:  The 
Systems  Performance  Review  (SPR)  is  a 
vehicle  used  to  evaluate  State  Medicare 
Management  Information  Systems 
(MMIS)  to  determine  whether  or  not  a 
State  system  satisfies  the  functional 
requirements  and  statistical  levels  of 
output  relating  to  accuracy  and 
timeliness;  Frequency:  Not  applicable; 
Respondents:  State  and  Local 
gnvernment;  Estimated  Number  of 
Recordkeepers:  22;  Averoi^e  Hours  Per 
Recordkeeper:  2000;  Total  Estimated 
Burden  Hours:  44.000. 


Additional  Information  or  Comments: 
Call  the  Reports  Clearance  Office  on 
(410)  966-5536  for  copies  of  the 
clearance  request  packages.  Written 
comments  and  recommendations  for  the 
proposed  information  collections 
should  be  sent  within  30  days  of  this 
notice  directly  to  the  OMB  Desk  Officer 
designated  at  the  following  address: 
OMB  Human  Resources  and  Housing 
Branch.  Attention:  Allison  Eydt,  New 
E,xecutive  Office  Building,  room  3001, 
Washington,  DC  20503. 

Dated:  May  18.  1994. 
John  A.  Sireb, 

Director.  Management  Planningcmd  Analysis 

Staff.  Office  of  Financial  and  Human 

Resources.  Health  Care  Financing 

Administration. 

|FR  D«:.  94-13550  Filed  6-6-94;  8:45  ami . 

BILLING  CODE  4120-03-M 


Health  Resources  and  Services 
Administration 

Healthy  Schools,  Healthy  Communities 
Pre-Application  Technical  Assistance 
Workshop 

agency:  Health  Resources  and  Services 
Administration.  PHS. 

ACTION:  Notice  of  pre-application 
technical  assistance  workshop. 

SUMMARY:  The  Health  Resources  and 
Services  Administration  will  hold  a  pro- 
application  technical  assistance 
workshop  for  prospective  applicants  for 
the  Healthy  Schools,  Healthy 
Communities  grant  programs.  Both  the 
school-based  health  services  and  health 
education/promotion  grant  program  ftnd 
the  staff  development  grant  program 
will  be  discussed.  The  grants  will  bo 
awarded  under  section  340(s)  of  the 
Public  Health  Service  (PHS)  Act.  42 
U.S.C.  256  and  under  section  50  i  (a)(2) 
of  the  Social  Security  Act,  42  U.S.C. 
701(a)(2).  A  notice  of  availability  of 
funds  for  the  Healthy  Schools,  Healthy 
Communities  programs  was  published 
in  the  Federal  Register  at  59,  PR  24171 
on  May  10.  1994. 

Eligible  applicants  for  the  school- 
based  health  services  and  health 
education/promotion  program  are 
community-based  primary  health  care 
providers.  Eligible  health  care  providers 
are  community-based  public  or 
nonprofit  private  entities  that  have  a 
history  of  providing  primary  health 
services  to  a  substantial  number  of 
homeless,  at-risk,  or  medically 
underserved  children  and  youth  in  the 
community,  e.g.,  health  care  for  the 
homeless  centers,  community  and 
migrant  health  centers,  local  health 


clcpartuients.  public  housing  primarv 
care  centers,  and  children's  hospitals. 

Eligible  applicants  for  the  staff 
development  program  arc  State  health 
agencies  or  public  and  private  nonprofit 
institutions  of  higher  learning. 
PURPOSE:  The  purpose  of  the  technical 
assistance  workshop  is  to  disseminate 
relevant  information  and  review 
program  expectations.  Prospecti\e 
applicants  will  have  an  opportunitv  to 
review  the  program  guidance  and 
receive  technical  assistance  pertaining 
to  writing  and  implementing  grant 
applications  for  the  school-based  health 
.services  and  health  education/ 
[troniotion  program  and  the  staff 
development  program  under  the 
Healthy  Schools.  Health\  Communities 
initiative. 

CONTACT:  Anyone  interested  in 
attending  the  meeting  should  reserve  a 
pla<  e  at  the  meeting  by  contacting  Sarah 
Baily.  Division  of  Programs  for  Special 
Populations.  Bureau  of  Primary  Health 
Clare.  4350  East-West  Highway.  9th 
Floor.  Bethesda.  Maryland.  20814. 
Telephone:  (301)  594-4472.  fax:  (301) 
594-4989.  Costs  of  attending  the 
meeting  are  to  be  borne  by  prospective 
applicants. 

DATE  AND  TIME:  June  15.  1994,  9  a.m.  to 
4  p.m. 

PLACE:  Ramada  Hotel  O'Hare.  6600 
North  Manheim  Road,  Roseniont. 
Illifiois  60018.  (708)  827-5r31. 

Diitfd:  June  2.  19ft4 
Ciro  V.  Sumaja. 
Aditiinistrator 

If'R  Doc  t»4-n761  Filed  r.-f.-n4;  K:45  an;! 
BILLING  CODE  416<H5-^ 
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National  Institutes  of  Health 

National  institute  of  Mental  Health; 
Amended  Notice  of  Meeting 

Notice  is  hereby  given  of  a  change  in 
the  meeting  of  the  Psychobiologv. 
Behavior,  and  Neuroscience  Review 
Committee.  National  Institute  of  Mental 
Health,  which  was  published  in  the 
1  ederal  Register  on  Mav  12.  (59  FR 
24708). 

This  committee  was  to  have  convened 
at  9  a.m.  on  June  9  at  the  Crowne  Plaza 
Holiday  Inn  in  Rockville.  Maryland.  The 
location  has  been  changed  to  the 
Sheraton  Washington  Hotel,  2660 
Woodley  Road.  Washington,  DC  2000H. 

Datt^d;  June  2. 1994 

Marger>'  G.  Grubb, 

Senior  Committee  Management  SinTiali^t 
MI! 

if  K  Dot .  <I4-13925  Filed  G-6-04:  8:45  ;i;!i| 

BILLING  CODE  4140-OI-M 


Division  of  Research  Grants  Notice  of 
Closed  Meeting 

Pursuant  to  Section  10(d)  of  the 
Federal  .Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following  Division 
of  Research  Grants  Special  Emphasis 
Panel  (SEP)  meeting: 

Same  of  SEP:  Bt-haviora!  aiui 
N'furosciencfs. 

Do/e;  June  9.  1004 

Time:  2  p.m. 

P/nrp;Georoetoivn  Holiday  liir.. 
Washington.  D.C.. 

Contact  Person:  Dr.  Anita  So.stek,  S(  ientifir 
Review  Administrator,  5333  Westbard 
Avenue,  room  319C.  Bethesda.  .MD  20892 
(301)594-7358. 

Purpose/Agenda  To  review  individual 
grant  appliccitions. 

The  meeting  will  be  clo.setl  in  act  ordnnte 
with  the  provisions  set  forth  in  sec. 
5:-32b(c)(4)  and  552h(c){B).  Title  5.  L.S.C. 
AppHrations  and/or  proposals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  property  sufh  as 
patentable  material  and  fier.sonal  information 
concerning  individuals  as.so<:iated  with  the 
applications  and/or  proposals,  the  disc  losure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  difficulty 
of  coordmating  the  attendance  of  members 
because  of  conflicting  schedules. 
(Catalog  of  Federal  Domestic  Assistance 
Program  \os.  93.306.  93.333.  93.337.  93  393- 
9;i.39f).  93.837-93.844.  93.846-93.878, 
93.892.  93.893,  National.Institutes  of  Health. 
HI  IS) 

D.iicii  June  1.  1994. 

Maigery  G.  Grubb, 

ScninrCommitter  Management  Sp'eriaHst. 
MIL 

|FR  Doc    94-13837  Filed  6-f.-94;  8:45  arnl 
BILLING  CODE  4t((M>1-M 


Social  Security  Administration 

Privacy  Act  of  1974;  Computer 
Matching  Programs:  SSA  and  the 
Department  of  Education 

AGENCY:  Social  Security  Administration, 

HHS. 

ACTION:  Notice  of  Computer  .Matching 
Programs  to  complv  with  Public  Law 
(Pub.  I.)  100-503.  the  Computer 
Matching  and  Privacy  Protection  Aa  of 
19«H. 


SUMMARY:  This  notice  announces  a 
computer  matchi.ng  program  that  SSA 
will  conduct  that  is  subject  to  the 
recpiiremenlsof  Pub.  L.  100-503.  The 
purpose  of  this  publication  is  to  meet 
the  public:ation  requirements  of  Pub.  L. 
100-503. 

DATES:  We  will  file  a  report  of  the 
subject  SSA  matching  program  with  the 


Committee  on  Governmental  Affairs  of 
the  Senate,  the  Committee  on 
Government  Operations  of  the  House  of 
Representatives  and  the  Office  of 
Information  and  Regulatory  Affairs. 
Office  of  Management  and  Budget.  The 
matching  program  will  be  effective  as 
indicated  below. 

ADDRESSES:  Interested  parties  may 
comment  on  this  notice  by  writing  to* 
the  Associate  Commissioner  for  Program 
and  Integrity  Reviews.  860  Altmeyer 
Building.  6401  Security  Boulevard. 
Baltimore.  Maryland  21235.  All 
comments  received  will  be  available  for 
public  inspection  at  this  address. 

FOR  FURTHER  INFORMATION  CONTACT:  The 
Associate  Commissioner  for  Program 
and  Integrity  Reviews  at  the  address 
above. 

SUPPLEMENTARY  INFORMATION: 
A.  General 

Pub.  L.  100-503.  the  Computer 
Matching  and  Privacy  Protection  Act  of 
1988.  amended  the  Privacy  Act  (5  U.S.C. 
552a)  by  adding  certain  protections  for 
individuals  applying  for  and  receiving 
Federal  benefits.  Section  7201  of  Pub.  L. 
101-508.  the  Computer  Matching  and 
Privacy  Protection  Amendments  of 
1990.  further  amended  the  Privacy  Act 
regarding  protections  for  such 
individuals.  The  Privacy  Act.  as 
amended,  regulates  the  use  of  computer 
matching  by  Federal  agencies  when 
records  in  a  system  of  records  are 
matched  with  other  Federal.  State,  and 
local  government  records.  It  requires 
Federal  agencies  involved  in  computer 
matching  programs  to: 

(1)  N(!gotiate  written  agreements  with 
the  other  agenc:y  or  agencies 
participating  in  the  match; 

(2)  Ncjtify  applicants  and  tenefic  iarics 
that  their  records  are  subject  to 
matching: 

(3)  Verify  match  findings  before 
reducing,  suspending,  terminating,  or 
denying  an  individual's  t>enefits  or 
payments; 

(4)  Furnish  detailed  reports  about 
matching  programs  to  Congress  and  the 
O.ffic  e  of  Management  and  Budget;  and 

(5)  Establish  a  Da'.a  Integrity  Board 
that  mu>>t  approve  match  agreements. 

B.  SSA  Computer  Matches  Subject  to 
Pub.  L.  100-503 

We  have  taken  action  to  en.sure  that 
all  of  SS.A's  computer  matching 
programs  comply  with  the  requirements 
of  the  Privacy  .Act.  as  amended.  Below 
is  a  brief  des<:ription  followed  by  a 
detailed  notice  of  a  match  that  SSA  will 
be  c:onducting  as  of  April  1994  or  later. 


; 
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SSA  Matching  >Vith  Department  of 
Education  (ED) 
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F.  Address  for  Receipt  of  Public 
Cowments  or  Inquiries 

Individuals  wishing  to  comment  on 
this  matching  program  should  submit 
comments  to  the  Associate 
Commissioner  for  Program  and  Integrity 
Reviews,  860  Altmeyer  Building,  6401 
Security  Boulevard,  Baltimore, 
Maryland  21235. 

II-R  Doc.  94-13814  Filed  6-6-94:  8:45  an.! 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Fair  Housing  and  Equal  Opportunity 

[Docket  No.  N-94-3755;  FR-3622-N-02] 

NOFA  for  Fair  Housing  Initiatives 
Program;  FY  1994  Competitive 
Solicitation  Technical  Correction 

AGENCY:  Office  of  the  Assistant 
.Secretary  for  Fair  Housing  and  Equal 
Opportunity.  HUD. 
ACTION:  Notice  of  funding  availability 
(NOFA) — Technical  correction. 

SUMMARY:  This  notice  makes  technical 
corrections  to  the  FY  1994  FHIP  NOFA 
published  on  May  16,  1994  (59  FR 
25532). 

DATES:  The  application  due  date  is 
specified  in  the  application  kit. 
However,  applicants  will  be  given  at 
least  60  days  from  the  original  NOFA 
publication  date,  until  July  15,  1994,  to 
.submit  their  applications.  Applications 
will  be  accepted  if  they  are  received  on 
or  before  the  application  due  date,  or  are 
received  within  7  days  after  the 
application  due  date,  but  with  a  U.S. 
postmark  or  receipt  from  a  private 
commercial  delivery  service  (such  as, 
Federal  Express  or  DHL)  thiit  is  dated  on 
or  before  the  application  due  dale. 
ADDRESSES:  To  obtain  a  copy  of  the 
application  kit,  please  write  the  Fair 
Housing  Information  Clearinghoii.se. 
Post  Office  Box  6091,  Rockvilie.  MD 
20850  or  call  the  loll  free  number  1- 
800-343-3442.  Please  also  conl.id  this 
number  if  information  concerning  this 
NOFA  is  needed  in  an  accessible  format. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jacqueiyn  J.  Shelton.  Direc  tor.  Office  of 
Fair  Housing  Assistance  and  Voluntary 
Programs,  room  5234,  451  Seventh 
.Street  SVV.,  Washington,  DC  20410- 
2000.  Telephone  number  (202)  708- 
0800.  A  telecommunications  dt;\  ice 
(TDD)  for  hearing  and  speech  impaired 
pf^rsons  is  available  at  (202)  708-0455. 
(These  are  not  toll-free  numbtrs  ) 
SUPPLEMENTARY  INFORMATION:  The  Fiscal 
YtMf  (FY)  1994  Fair  Housing  Inili.itives 


Program  (FHIP)  Notice  of  Funding 
Availability  (NOFA)  published  on  Mav 
16,  1994  (59  FR  25532)  contained  two" 
errors  that  are  being  corrected  in  this 
notice.  The  first  correction  concerns  the 
amount  of  funding  available.  The  total 
amount  listed  as  available,  $14,881,000. 
is  corrected  to  read  518,481 ,000.  The 
additional  S3. 6  million  reflects  the 
determination  that  S2  million  to  be  used 
for  the  second  year  of  two-year  FY  1993 
Private  Enforcement  Initiative  awards, 
and  $1.6  million  to  be  used  for  the 
second  year  of  two-year  FY  1993  Fair 
Housing  Organizations  Initiative 
awards,  will  be  funded  out  of  FY  1995 
funds.  This  is  because  the  second  year 
of  funding  is  subject  to  not  only  the 
availability  of  funds,  but  to  an  annual 
performance  review.  The  amounts  of 
funding  under  these  two  Initiatives  are 
corrected  accordingly. 

In  addition,  the  sequence  of  eligible 
activities  under  the  Private  Enforcem*  iil 
Initiative  is  also  corrected. 

Accordingly,  the  following 
corrections  are  made  in  FR  Doc.  94- 
11762  to  the  NOFA  titled.  "NOFA  fur 
Fair  Housing  Initiatives  Program:  FY 
1994  Competitive  Solicitation", 
published  on  May  16,  1994  (59  FR 
25532): 

1.  On  page  25532.  the  SUMMARY 
paragraph,  which  appears  in  the  first 
column,  is  revi.sed  to  read  as  follows: 
SUMMARY:  This  NOFA  announces  the 
availability  of  up  to  $18,481,000  of  iy«4 
Fiscal  Year  (FY)  funding  for  the  Fair 
Housing  Initiatives  Program  (FHIP) 
This  program  assists  projects  and 
activities  designed  to  enforce  and 
enhance  compliance  with  the  Fair 
Housing  Act  and  substantially 
equivalent  State  and  local  fair  housing 
laws.  In  the  body  of  this  document  is 
information  concerning  the  purpose  of 
the  NOFA,  eligibility,  available 
amounts,  selection  criteria,  how  to 
apply  for  funciing,  and  how  selet  turns 
will  be  made. 

2.  On  page  25533.  par.igrsph  l.(b). 
which  appears  in  the  first  and  second 
columns,  is  revised  to  read  as  folkiws: 

(b)  Allocation  Amounts 

For  FY  1994,  the  Departnlent^  of 
Veterans  Affairs  and  Housing  and  I  n.,.;i 
Development,  and  Independent 
Agencies  Appropriations  Act.  1994 
(approved  October  28,  1993  Pub.  L 
103-124).  (94  App.  Act)  appropriated 
$20,481,000  for  the  FHIP  program  Of 
this  amount.  $2,000,000  of  Private 
Enforcement  Initiative  funds  will  be 
made  available  for  special  projects  to  hr 
announced  in  a  separate  NOFA  The 
remaining  518,481,000  is  being  matfc 
available  on  a  competitive  basis  to 
eligible  org;iniz;iti<in.->  that  submit  !i;.,i  . . 


fipplicationsand  are  sfilectod  in 
response  to  this  NOFA.  The  funding 
s'Iet:lions  will  be  made  on  the  basis  of 
criteria  for  eligibility,  factors  for  award, 
and  completeness  of  budget 
information.  The  Department  rofains  the 
right  to  shift  funds  between  FHIP 
ini!iativt?s,  listed  below,  within 
statutorily  prescribed  limitations.  7  ho 
amounts  included  in  this  XOFA  are 
subject  to  change  based  on  fund 
availability.  Ths  total  amount  available 
under  this  NOFA  will  be  divided  among 
the  four  FHIP  Initiatives  as  foUoivs: 

(1 )  Administrative  Enforcement 
tnitiutive.  The  amount  of  SI. 5  million  in 
FY  19^4  funds  is  available  under  this 
NOFA  for  the  Admi^istrativn 
Fnforcement  Initiative. 

(2)  Education  and  Outreach  Initiativr. 
The  amount  of  $3  million  in  FY  1994 
funds  is  available  under  this  NOFA  for 
the  Education  and  Outreach  Initiative. 
Of  this  amount.  $1.5  million  is  available 
for  national  program.s.  of  which 
S200.000  is  designated  for  Fair  Housing 
Month  activities.  Of  the  remaining  S1..T 
iiiilliou.  Si  million  is  available  for 
regional  and  local  programs,  and 
.Sr»00.000  is  for  community-based 
[)rogranis. 

{:<)  Private  Enforcement  Initiative.  The 
ainount  ofS6.981.000  in  FY  1994  funds 
is  available  under  this  NOFA  for  the 
Private  Eiiforcement  Initiative.  Of  this 
amount.  $3,981,000  will  be  available  f(jr 
two-year  projects,  with  the  commitment 
(if  second  year  funding,  in  an  amount 
not  to  e.Kceed  the  first  year's  funding. 
subjec;t  to  annual  appropriations  and 
annual  performance  reviews.  The 
rf^tnaining  $3  million  is  for  one-vear 
[irojects. 

(4)  Fair  Housing  Organizations 
liiitiattve.  This  NOFA  makes  S7  million 
in  FY  1994  funds  available  for  activities 
under  the  Fair  Housing  Organizations 
Initiative.  Of  this  amount,  S3. 3  million 
in  FY  1994  funds  is  available  for  the 
purpose  of  the  continued  development 
of  existing  organizations  under  the  Fair 
Housing  Oi^anizations  Initiative.  The 
remaining  S3. 7  million  will  be  available 
fur  two-year  projects  for  the  purpose  of 
establishing  new  organizations,  with  the 
commitment  of  second  vear  funding 
subject  to  annual  appropriations  and 
finnual  performance  reviews. 

3.  On  page  25535,  paragraph 
I  (c:)(3Kii),  which  appears  in  the  first  and 
second  columns,  is  revised  to  read  as 
follows; 

(ii)  Eligible  activities.  Applications  arc 
solicited  for  one-  and  two-vear  project 
proposals  as  described  in  24  CFR 
125.403  and  in  this  NOFA.  Applications 
may  designate  up  to  10%  of  requested 
fimds  to  promote  awareness  of  the 
s(!rvi(es  provided  by  the  project,  but 
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such  promotion  must  be  necessary  for 
the  successful  implementation  of  the 
project.  Project  applications  may 
involve: 

(A)  Discovering  and  providing 
remedies  for  discrimination  in  the 
public  and  private  real  estate  markets 
and  real  estate-related  transactions, 
including,  but  not  limited  to.  the 
making  or  purchasing  of  loans,  the 
provision  of  other  financial  assistance 
for  sales  or  rentals  of  housing,  including 
insurance  redlining  and  appraisal 
practices,  and  housing  advertising: 

(B)  Conducting  investigations  cif 
systemic  housing  discrimination  for 
further  enforcement  processing  bv  State 
or  local  agencies,  or  for  referral  to 
private  attorneys  or  to  HHD  and  the 
Department  of  Justice; 

(C)  Professionally  conducting  testing 
of  other  investigative  support  for 
administrative  and  judicial 
enforcement; 

(D)  Linking  fair  housing  organizations 
regionally  in  enforcement  activities 
designed  to  combat  broader  housing 
market  discriminatory  practices: 

(E)  Establishing  effective  means  of 
meeting  legal  expenses  in  support  of 
litigation  of  fair  housing  cases; 

(F)  Testing  and  other  investigative 
activities,  including  building  the 
capacity  for  housing  investigative 
activities  in  unserved  or  underser\ed 
areas: 

((;)  Building  the  capacity  to 
investigative,  through  testing  and  other 
investigative  methods,  housing 
discrimination  complaints  covering  all 
protected  classes,  including  persons 
with  mental  and  physical  disabilities; 

(H)  Carrv'ing  out  special  projects, 
including  the  development  of 
prototypes  to  respond  to  new  or 
sophisticated  forms  of  discrimination 
against  persons  protected  under  title 
VII!.  such  as  in  the  areas  of  independent 
living  and  architectural  barriers; 

(I)  Providing  funds  for  the  costs  and 
expenses  of  litigation,  including  expert 
witness  fees. 

Dated:  May  'U  ,  1994. 
Paul  Williams. 

Genem!  Deputy  A^isiatnnt  Sccrftar\  for  Fair 
Housing  orirf  Equnt  Opportunitv 
|FK  [Joe.  94-13730  Filed  0-6-94;  8  45  am] 
BILLING  CODE  42IO-2MM 


DEPARTMENT  OF  THE  INTERIOR 
Office  of  the  Secretary 

Nomination  for  National  Indian  Gaming.. 
Commission 

AGENCY:  Office  of  the  Secretary.  Interior. 
ACTION:  Notice. 


SUMMARY:  The  Indian  Gaming 
Regulatory  Act  (25  U.S.C.  2701  vt  seq.) 
provides  for  appointment  bv  the 
Secretary  of  the  Interior  of  two  asso(.iale 
members  of  the  National  Indian  Gaming 
Commission  after  public  notice  and  an 
opportunity  for  comment.  Notice  is 
hereby  given  of  the  proposed 
appointment  of  Lacy  H  Thomburg  as  an 
associate  memljer  of  the  Commission. 
DATES:  Comnieats  must  be  received  by 
)uiy  7,  1994. 

ADDRESSES:  Comments  should  be 
aridrossed  to:  Sharon  D.  Eller,  Director 
of  Personnel.  Department  of  the  Interior. 
1849  C  Street,  N\V.,  suite  5459, 
Washington.  DC  20240. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sharon  D.  Eller.  (202J  208-L702  (not  a 
toll  free  number). 

SUPPLEMENTARY  INFORMATION:  Section 
5(a)  of  the  Indian  Gaming  Regulator^' 
Act  (25  U.S.C.  2704(a))  estabhshes  a 
three-member  National  Indian  Gaming 
Commission  within  the  Department  of 
the  Inferior.  The  Act  provides  that  the 
Chairman  of  the  Commission  is  to  be 
appointed  by  the  President  with  the 
advice  and  consent  of  the  Senate.  The 
two  associate  members  of  the 
Commission  are  to  be  appointed  by  the 
Secretary  of  the  Interior  (24  U.S.C. 
2704(b)(1)).  The  Act  provides  that  the 
Secretar\-  shall  publish  notice  of 
nominations  for  the  associate  member 
positions  in  the  Federal  Register  and 
provide  an  opportunitv  for  public 
comment  (24  U.S.C.  2704(b)(2)(B)). 

Notice  is  hereby  given  of  the  proposed 
appointment  of  the  following  individual 
to  be  an  associate  member  of  the 
Commission  for  a  term  of  three  years: 
Lacy  H.  Thomburg.  Mr.  Thornburg 
served  as  Attorney  General  of  the  State 
of  North  Carolina  from  1985-1993.  Prior 
to  his  election.  Mr.  Thornburg  was  a 
Superior  Court  Judge  on  North 
Carolina's  Trial  Court  of  General 
Jurisdiction  from  1967-1983.  He  served 
three  terms  as  a  Member  of  the  North 
Carolina  House  of  Representatives  from 
1961-1966.  Prior  to  his  election  to  the 
House,  he  served  as  a  Staff  Memtjer  for 
Congressman  David  Hall  from  1959— 
1960  and  practiced  law  in  Sylva.  North 
Carolina  from  1954-1967.  His 
professional  activities  have  included  a 
term  as  Chairman  of  the  North  Carolina 
4-H  Ambassador  Steering  Committee, 
terms  as  a  Member  of  the  Boards  of 
Visitors  of  Peace  College.  Davidson 
Collt;ge  and  the  North  Carolina  Central 
School  of  Law.  Co-Chair  of  the  Law 
Enforcement  Coordinating  Committee, 
membership  on  the  North  Carolina 
Council  of  State. /nembership  on  the 
Indian  Affairs  Committee  of  the 
National  Association  of  Attorneys 
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>  umber:  None 


ie: 


I  r 


procf  isnig 


spondents:  Right-of- 
which  the  authorized 
that  the  Bureau's 
activities  will 


require  gathering  of  original  data  to 
comply  with  the  National 
Environmental  Policy  Act  and  other 
statutes,  and  three  or  more  field 
examinations. 

Annual  Responses:  17. 

Annual  Burden  Hours:  850. 

Bureau  Clearance  Officer  lAlternale): 
-Marsha  Harley.  202-4.52-5014. 

ll.ited:  April  1.3.  1994 
|.  David  Almand, 

Acting  Deputy  Assislont  Din-t  tor 

IFR  Do<    94-13717  Filed  fi-fi-fW:  H:4.i  ,-.m] 

BILLING  CODE  43fO-84-M 

[OR-93-€332-5:  GP4-186I 

Establishment  of  Supplementary 
Rules;  Lane  County,  OR 

AGENCY:  Bureau  of  Land  Management. 

Interior. 

ACTION:  Notice  of  establishment  of 

supplementary  rules. 

SUMMARY:  The  Eugene  District.  Bureau 
of  Land  Management,  hereby  establishes 
supplementary  rules  for  use  of  those 
public  lands  included  in  the  Row  River 
Trail  and  adjt)ining  facilities  in  the 
.South  Valley  Resource  Area.  Eugene 
District.  Lane  County,  Oregon.  These 
supplementary  rules  are  intended  lo 
protect  public  land  facilities  and 
provide  for  public  safety  for  the  Row 
River  Trail,  a  rails-to-trails  conversion 
project  near  the  city  of  Cottage  Grove. 
Oregon.  The  BLM  is  accepting  the 
donation  of  the  former  railroad  as  a  non- 
motorized  trail  from  Willamette 
Industries.  Inc.,  as  partial  settlement  of 
a  debt  owed  to  the  United  States.  Upon 
acceptance  of  the  trail  and  associated 
properties  by  the  United  States,  the 
donated  land  will  be  available  for  public 
use.  These  rules  are  designed  to  reduce 
the  potential  for  damage  to  the  trail  bv 
unauthorized  motor  vehicle  traffic  and 
to  enhance  the  safety  of  trail  visitors  and 
neighboring  residents.  A  "Notice  of 
proposed  establishment  of 
supplementary  rules"  w;is  published  in 
the  Federal  Register  on  April  22.  1994 
(59  FR  19204)  and  provided  for  a  thirty 
day  comment  period  that  ended  May  23, 
1994.  Four  letters  were  received, 
containing  two  substantive  commtints. 
One  comment  objected  to  the 
prohibition  against  the  possession  of 
firearms  on  the  trail.  The  writer  fell  that 
a  prohibition  against  discharge  of 
firearms  would  be  sufficient  and  that 
visitors  should  be  allowed  to  carrv 
firearms  for  self-defense.  It  was  decided 
to  retain  the  restriction  against  weapons, 
including  firearms,  to  reduce  the 
potential  for  misunderstanding  of  rules 
by  trail  (isers  and  to  help  protect  people 


both  on  and  off  the  tra;)  from  bc  t  idental 
injury.  Another  comment  ob)f  cteri  to  the 
prohibition  against  motorized  vrbi«  les 
on  the  grounds  that  this  would  •  xi  hide 
disabled  visitors  from  Ksingall-lfrrain 
vehicles  or  motorized  wheelchrji:s  on 
the  trail.  The  rule  does  allow  use  of 
motorized  vehicles  authorized  by  BLM. 
which  could  include  disabled  visiiors 
motorized  wheelchairs  or  specialty  all- 
terrain  vehicles  on  a  case-by-csse  basis. 
Each  situation  would  need  to  be 
evaluated  with  regard  to  the  potential 
for  such  use  to  damage  the  lj«d  or  the 
surrounding  environment. 
ADDRESSES:  Comments  should  be  ^.'!il  to 
Terry  Hueth.  South  Valley  Area 
Manager,  Eugene  District  Office.  P.O. 
Box  10226.  Eugene.  Oregon  97440- 
2226. 

FOR  FURTHER  INFORMATtON  CONTACT:  )<»■ 
Williams,  503-683-6600. 
SUPPLEMENTARY  INFORMATION:  Authority 
for  the  establishment  of  these 
supplemental  rules  is  contained  in  43 
CFR  8365.1-6.  A  map  showing  the 
location  of  the  lands  subject  to  fhe 
supplementary  rules  is  available  m  the 
Eugene  District  Office  Upon  acreptant.e 
of  title  to  the  subject  lands,  the  Eupeni' 
District  will  prepare  a  Recreation  Area 
Management  Plan  for  the  Row  River 
Trail  with  opportunity  for  public 
involvement.  After  completion  of  the 
plan,  the  supplementary  rules  will  be 
reviewed  and  revised,  if  appropriate,  to 
conform  to  the  provisions  of  ihe  fin.d 
plan. 

DATES:  These  supplementary  rules  will 
become  effective  upon  publication  in 
the  Federal  Register,  unless  lilJe  to  the 
former  Oregon  Pacific  &  Eastern 
Railroad  lands  and  other  lands  on  or 
adjoining  the  Row  River  T.Ta))  h.;s  nt>t 
yet  been  accepted  by  the  United  Stales, 
in  which  case  the  supplementary  rules 
will  become  effective  upon  the  «i.ite  of 
acceptance  of  title  by  the  United  States. 

For  the  reasons  set  forth  in  the 
preamble,  the  Eugene  District.  Bur<  .,u  nf 
Land  Management,  establishes 
supplementary  rules  for  the  Row  River 
Trail  and  adjoining  facilities  as  follows: 

1.  Use  or  operation  of  motor  vrhit  les 
is  prohibitecj  on  the  trail  and  on 
adjoining  public  lands  except  on  those 
roads  and  parking  areas  specifically 
constructed  for  motor  vehicle  use. 
Motor  vehicles  being  used  by  duly  . 
authorized  emergency  response 
personnel,  including  police,  ambulance 
and  fire  suppres.sion,  as  well  as  BLM 
vehicles  engaged  in  official  duties  .tmi 
other  vehicles  authorized  by  BLM.  are 
excepted. 

2.  Possession,  use  and/or  discharge  of 
any  weapons,  including  firearms,  air 
guns,  shng.shots,  or  other  projectile 
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Uiunching  devices,  on  or  across  the  trail 
Htid  associated  facilities  is  prohibited. 
A.  Use  and/or  occupancy  (including 
l(>aving  personal  property  unattended) 
(if  the  trail  and  trailhead  facilities 
bt;tween  one  half  hour  after  sunset  tci 
•jrip-half  hour  before  sunrise  is 
prohibited  without  a  special  pormtssioit 
r>f  the  authorized  offir.er. 

4.  Class  containers  and  .ilcoholic 
beverages  are  prohibited  or.  the  trail  aut 

'djoining  facilities. 

5.  Campfires  or  other  opeti  tLttce  fires 
;re  prohibited  throughout  the  truil  and 

asMsciated  facilities.  Cih-trcoa!  cookit-.g 
firei  v.iil  be  allowed  in  [im  receptacles 
',(■  c»nd  when  they  r;rc  provided  in  pirnit. 
ireas. 
fi.  No  person  sliali.  ur.less  dthonvij-- 
ithorized,  bring  any  aniuiai  mito  th;- 
fr  !it  or  adjoining  public  lands  unls-ss 
■.uch  animal  is  on  a  leash  not  louger 
lh:m  six  feet  and  secured  to  a  fixiJil 
liiject  or  under  control  of  a  person,  ur 
i.-.  .'i*hervvise  physically  re-,tr;(  fed  '.t  ,11 
Ciau's. 

.()ii>-(.';  issu'::  Jiltit?  I.  (<>'M 

Jurfy  f.tlen  Nelson, 

/  ii-tar;  XInnagvr. 

I^K  no<:   04-l373ti  FU.-!  ».-t.-'.4,  -i  i'\  .,;-i! 

SILLING  COOe  4J1(K>3-M 


FJsh  and  Wildlife  Service 

Availability  of  an  Ervironmentai 
Assessment  and  Receipt  of  a  Joint 
Application  for  an  Incidental  Take 
Permit  involving  San  Joaquin  Kit  Fox, 
Slunt-Nosed  Leopard  Lizard.  Tipton 
Kangaroo  Rat,  and  Giant  Kangaroo  Rat 
t>y  the  City  of  Bakersfield  and  the 
County  of  Kern,  CA 

AGENCY:  Fish  a!;d  lV.!a;..','   .  ■, . .  ••, 

(fiterior. 

action:  Notice. 

SUMMARY:  The  City  of  Bakersfiild  j-.c! 
dw  C:uuiitv  of  Kern  (co  applicant'.)  h  iv^- 
.:pulied  to  the  U.S  Fish  and  Wildlife 
"service  (Servi«.e)  for  ;in  inrivlental  fukt; 
pe-.nit  pursuant  to  section  10(a)UI(B?  'it 
ihe  Lnd^ngernd  Species  Act  (A^rtJ  '{'hi- 
permit  application  and  af  company t^*l.; 
Metropolitan  BakersHeld  f  la'oit.it 
Conservation  Plan  (HCl'J  cover  a  4l>« 
•iquare  mile  area  of  Metrf»politan 
Bakersfield.  The  HCP  would  result  m 
incidental  take  of  several  federally  l's?-d 
endangered  or  threatened  -iuirnai 
species  presently  occupying  th»f 
conservation  plan  area.  The  Service 
announces  the  availabilitv  of  an 
Environmental  Assessment  (E.Al.  HCV. 
-tpplication  for  incidental  take,  and 
Ifuplementing  Agreement  (lA).  Thi-s 
aotice  is  provided  pursuant  to  ^erUnn 
'0(  tl  of  the  Act  and  National 


Environmental  Policy  Act  «!gulatioas 
(40C.fr  1506.6). 

DATES:  Written  comments  on  these 
documents  should  be  received  on  or 
Iwfore  July  7. 1994. 

ADDRESSES:  Persons  wishing  to  review 
these  documents  may  obtain  a  t;opy  bv 
writir.g  to  the  Service's  Sacramento 
Field  Office  (SFO).  Docun-.ents  will  be 
available  by  written  requo.st  for  public 
inspection,  by  appointment,  during 
mirm.d  business  hours  at  the  SFO 
VVrttteti  data  or  comments  concerning 
the  documents  should  be  submitted  tu 
the  SFO.  Please  reference  per.nit 
(•.uf:ih«r  PRT-78f-634  in  your  ctnnn-eeN 
Address  comments  or  questions  to: 
Fi.id  Supervisor,  Sacramen'o  Field 
Ofiicf;.  U.S  Department  of  the  hit'irior. 
Fish  Mul  Wildlife  Service.  2800  Cottug.- 
VVay.  roun:  E-18'23  Sacra.M.eiilo. 
Cahfornia  9582.5-1840  f  Tulephon..;:  'ilt— 
<)rH-4Hii6) 

FOq  FURTHER  INFORMATION  CONTACT: 
Mr  i>  tor  Cross  at  the  Services 
Sdi  ra!!'.eu!()  Field  Ofhce. 
SUPPLHME.'JTARY  INFORMATION:  T\u: 
Service  ui'isl  deterniine  that  the  criteria 
idf-ntifittd  ill  s»^ction  10(i.){2;(B)  of  the 
!\r\  have  been  met  in  order  to  issue  an 
incidental  take  permit  tu.der  section 
IO(ji!'^)(B)  The  criteria  are;  (IJ  The 
takuig  will  be  incidental.  (2)  the 
applicant  will,  to  the  maximum  extent 
pr.ictici'.ble.  minimize  and  mitigate  the 
in-.pacts  of  taking:  (3)  the  applicant  wiii 
e.vs  .fe  that  adequate  funding  for  tiu- 
plan  will  lie  provided  and  {»r(;cedur»;s 
are  diailable  to  deal  with  unforeseen 
cirrumstatices:  (4)  the  takii.g  will  not 
aptireciably  reduce  the  likelihood  ot  tfu- 
sarv  ivh!  and  recovery  of  the  species  in 
th'^  wild;  and  (5)  other  mtvisures  which 
n.dy  be  necessary,  if  any,  are  met.  Th" 
public  is  invited  to  comt.ienl  on  the 
ipp!it.abi!ity  oftho.se  criteria  to  ihi-; 
p»?r!t!if  appl'.caticn. 

Hdcko round 

Existing  tiinfiicts  among  fede.'.dlv 
pr'itftt-d  •ipecic.s  and  urb;i:i 
developnrf'P.t  i.ave  prompted  City  of 
Bak."rstl>;!:i  \(.U\]  ani  County  of  k»Tti 
(Co  M:tv)  to  pursue  an  11C:P  and 
lii'.idenfal  take  pernut  pursuant  to 
s>(tu.n  10fa)(l)(B)oft!.eAct  Thelk.l' 
isd'?sigaed  to  offset  impacts  resultmg 
frojtz  loss  of  habitat  incurred  through 
land  use  development  activities  in  the 
Metropolitan  Bakersheld  area.  The  goal  ' 
<if  the  !ICP  is  to  acquire.  pn;st^rve.  and 
eidi.tjice  native  habitats  which  sup()ori 
end  '.ngered  and  threatened  species  and 
<<tli.;r  species  of  concern,  while  allowing 
urban  development  to  proceed  within 
th.e  Metropolitan  Bakersfield  area.  The 
area  covered  by  the  HCP  contains  laiul 
wirhm  the  jurisdiction  of  the  City  and 


County.  The  HCP  is  the  product  of  a  7 
year  planning  process  involving  the 
city,  county,  representatives  of  the  i 

environmental  community  and  the 
building  industry,  and  the  Californi.t 
Department  of  Fish  and  Game  (C[JFC;j 

The  HCP  will  result  in  incidental  take 
of  s.;veral  endangered  and  threatened 
species  within  the  408-square  mile  anvi 
rif  Metropolitan  Bakersheld.  The  Fedenil 
permit  would  make  this  take  lawful  mi 
long  as  it  is  in  accordance  with  the 
cf'iiditions  of  the  permit  as  describeil  in 
the  HCP  and  its  \.\.  The  permit  issued 
would  cover  the  species  formally  listed 
by  the  Ser\  ice  at  the  time  of  is.siiaiice. 
cither  specie.-,  of  concern  could  be  added 
by  amendment  in  the  event  that  they  ao' 
MiL-.equently  listed  as  an  end.uiger-ed 
species  or  threatened  species.  1  he 
section  in(a)(l)ta)  permit  v.nuld  p.;  ,:-r 
the  tnt  idental  take  of  the  ffllowing 
U-^'vd  species-  San  Joaquin  kit  fo\. 
blunt-noseci  leopard  lizard.  Tipton 
k  in';aroo  ra».  and  giant  kangaroo  rat 
7  ne  HCP  atlrlresses  the  followijig 
<pe(  ies  of  concern  and  listed  phtnts.  lu 
achlition  to  the  federally  protected 
spfCiMs  wiiith  will  be  ccnefed  by  th'- 
p'<in:  Short-nosed  kangaroo  .'^rtt.  Scin 
joaqain  antelope  .squirrel.  San  Joacjuin 
p(.cket  mouse,  Bakersfield  .s.dtbush. 
Slough  thistle,  recurved  larkspur.  Tul.:o- 
ps.udobahia,  striped  adolie  lily, 
Bakersfield  cactus.  California  jirwel 
dcwer.  San  joaquin  woolv-threads. 
Huover  s  wooly-star  and  kern  mallow 

Th.e  federally  listed  sptKjies  an; 
■.<  altered  generally  throughout  the  open, 
non-urbanized  lands  of  the  Mcrtropoiitan 
B.'kersfield  area.  According  to  bin'.ogic  .il 
survey  s  conducted  for  the  HCP  and 
surveys  conducted  by  others  since  V\H(), 
s»'vt'ral  of  the  species  of  concern  nidy  n.» 
lo£i^,T occur  in  the  area,  the  ,SiUi  fociquin 
k.t  fox  is  the  most  widt.-.spre  id  of  th>' 
specif  s  cjf  r.cnci.ni  and  is  nu'st 
ireque;;?ly  af}c-..ted  by  urbaniz.itioii  ui 
the  HCP  irea.  High  potential  for  unp.n:t 
uu!  the  need  for  large  prescrvtjs  tn<ike 
t'*e  kit  fc»r  a  natural  locus  for  the  ii' .P 

Muc  h  of  the  ansa  is  in  intt:nsi\-' 
.i'4.«;u!;ure,  but  rt;tains  value  for  m!  U»\ 
iv.  prey  a!id  even  for  dens  in  i'-:  :::s.  te.-i" 
w  ittT  inipi.'ui.di.'if'nts.  and  on  l.iiiow 
land.  Urbae.tzation  !>f  agrirrtltttral  l:i:ul 
ivili  resoU  in  a  take  of  spi;cies.  !lfs.^  .<{ 
habitat,  and  intensification  of 
population  related  take  [eg.,  mad  kdlsj 
The  natiira!  lands  of  the  area  have 
■^rt-iUrr  species  value  and  represt-ur  {■•.■,cf 
Uuide  hi;igtc!fm  habitat 

1  he  HviP  dcscril)es  a  niethod  of 
colirr  ting  funds  for  the  acquisiiion  aixd' 
Of  enhancement  of  natural  lands  aitd 
reslorable  lands  for  puqisi>es  ol 
[iresefvt?s.  Areas  targeted  for  ac:quisi(ior. 
htive  bctm  identified  for  con.servation  by 
fh»'  Sf-r.  ice  atifl  CDFC  as  part  of  flu- 
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Biological  Fraipework  for  Natural  Lands 
and  Endangered  Species  in  the  southern 
San  Joaquin  Vslley.  The  HCP  also 
provided  for  the  minimization  of  take 
within  the  devi  sloped  area. 

The  HCP  adqresses  two  categories  of 
land:  (1)  Natural  land,  meaning  land 
generally  in  gn  zing  and  with  original 
soil  and  topogr  iphy  intact,  and  (2)  open 
land,  which  includes  natural  land  as 
well  as  agriculture  and  all  other  non- 
urban  land  in  I  le  area.  Urbanization  of 
either  category  would  pay  the  same 
mitigation  fee,  )ut  the  two  are 
distinguished  f  )r  the  purposes  of 
environmental  assessment  and  p»'rmit 
monitoring. 

The  HCP  pro  /ides  for  1.  Acquisition 
and  managemeit  of  a  minimum  of  .3 
acres  of  significant  value  endangered 
species  habitat  "or  every  1  acre  of 
"natural"  land  developed  within  the 
HCP  area,  or  ac  )uisition  and 
management  of  1  acre  of  signifi«.ant 
value  endanger  hI  species  habitat  for 
every  1  acre  of  'open"  land  develop«^d 
within  the  HCP  area,  whichever  is 
greater. 

2. 'Land  acqui  sition  outside  of  the 
HCP  area  with  <  onsideration  to  pre- 
approved  acqui  jition  areas  identifjetl  bv 
CDFC. 

3.  Acquisitioi  i  and  management  of 
b»Mwecn  500  an  i  1 .000  acres  of  land  in 
the  northeast  pc  rtion  of  the  study  area 
for  the  primary  surpose  of  preserving 
ti»e  Bakersfield  actus. 

4.  Acquisitioi  and  management  of 
land,  as  feasible,  adjacent  to  the  Kern 
Water  Bank  prrj  ect  on  the  west  side  of 
1-5,  south  of  Pa  lama  Lane. 

5.  Pursuit  of  <  ooperative  agreements 
for  restoring  ana  enhancing  land,  as 
feasible,  withi.ijthe  Kem  Wafer  Bank 
project  area  and  provide  funding  as 
appropriate. 

6.  Limited  rf;!  xration  or  displacement 
of  individuals  in  areas  affected  by 
development  as  a  means  of  reducing 
direci  take  of  endangered  species 


The  HCP  will 
the  terms  of  the 
permit  issued  b 


be  implemented  un«ier 
section  10(a)(1)(B) 
the  Service  and  the  lA. 


The  pennit  is  re  juested  for  a  period  of 


20  years,  or  unt: 


permits  are  i.ssu  'd  for  15,200  acres  of 


43 ,000  acres  of  iipen 
las  three  categories  of 


urban  development 


natural  lands  or 
l.-inds.  The  HCP 
p<irti(:ipation. 

1 .  The  Servic^  as  a  permit ter  and 
advisor  to  the  In  iplementation  Tru.sl 
(Trust); 

2.  City  and  Ccjjnty  as  p«!rmitl»r<^s  and 
Inistees;  and 

3.  Other  impl«  menting  entities  such 
as  The  Nature  C  mservancy  and  CDFG 
as  preserve  devt  iopment  coordinators. 

The  Gty  and  ( x)unty  will  be  the 
primary  entities  responsible  for 


administering  the  institutional  elements 
of  the  HCP  in  their  respective 
jurisdictions. 

Administration  of  the  HCP  involves 
the  following  categories:  (1)  Local 
mitigation  fee  collection  and  fund 
management,  (2)  management  of  State 
and  Federal  funding,  if  applicable,  (3) 
preserve  selection  and  acquisition,  (4) 
preserve  management,  (5)  land 
n^storation  and  enhancement  and 
species  monitoring,  (6)  annual  report 
and  preparation,  and  (7)  enforcement. 

The  HCP  program  relies  on  the 
formation  of  a  Trust  which  would  be  in 
charge  of  making  major  preserve 
acquisition  decisions  and  for 
administering  the  plan.  The  Trust  will 
comprise  representatives  from  the  City 
and  County  as  trustees,  the  Service, 
CDFG,  and  a  member  of  the  public  as 
mandatory  advisors.  Specific  preserve 
management  plans  would  be  developed 
later  and  carried  out  by  each  individual 
preserve  management  entity.  The 
mitigation  funds  collected  by  the  City 
and  County  will  be  deposited  into  a 
trust  fund  and  would  be  administered 
by  the  Trust.  The  Trust  wrill  meet  as 
necessary  to  carry  out  the  HCP.  The 
Trust  will  be  responsible  for  reporting  to 
the  Service  as  to  the  status  of 
enhancement. 

The  HCP  program  will  be  funded 
through  the  collection  of  a  one  time 
mitigation  fee  paid  on  all  new 
construction  taking  place  within  the 
conservation  plan  area.  The  fee  is 
$1,240  per  gross  acre  for  all  new 
construdion  on  previously  undeveloped 
land,  payable  at  the  time  building 
permits  are  issued.  The  fee  is  set  in  1993 
dollars  and  will  be  adjusted  annually  for 
inflation.  Upon  payment  of  this  fee  and 
receipt  of  City  or  County  project 
approval,  a  development  permit 
applicant  would  become  a  sub- 
permittee  and  would  be  allowed  the 
incidental  take  of  species  in  accordance 
with  Federal  endangered  species  laws. 

The  fee  is  based  on  per  acre  estimated 
costs  of,  (1)  $600  for  land.  f2)  SlOO  for 
fencing  and  improvement.  \:i]  $300  for 
management  and  enhancement,  and  (4) 
$250  for  program  administration.  The 
amount  of  mitigation  foes  collected  will 
flepend  on  the  rate  of  growth  in  the  HCP 
area.  At  current  growth  rates,  fees  will 
generate  funding  for  acquisition  and 
management  or  roughly  700  acres  p«?r . 
year.  State  and  Federal  con,servafion 
funds  will  be  sought  to  augment  local 
funds  for  land  acquisition. 

The  HCP  applies  to  the  entire 
conservation  plan  area  (2010  General 
Flan),  but  the  requested  section 
10(a)(1)(B)  permit  would  only  allow 
take  in  the  area  outside  of  the  primary 
fltxxi  plain  of  the  Kem  River  and  lands 


virithin  the  Kem  Water  Bank.  The  Kem 
River  is  excluded  to  assure  that  an  open 
corridor  can  be  maintained  between  the 
f(X>thills  to  the  northeast  and  the  San 
Joaquin  Hills  Valley  floor  to  the  west. 
Kem  Water  Bank  lands  are  under  the 
jurisdiction  of  the  State  of  California. 
The  HCP  addresses  lands  converted 
primarily  to  urban  uses  as  permitted  by 
the  City  or  County.  Activities  which 
may  result  in  a  take,  but  which  are  not 
subject  to  approval  by  the  City  or 
County,  will  not  be  authorized  by  the 
proposed  permit.  Thus,  impact  on 
natural  lands  from  oil  extraction  or 
agriculture  are  not  subject  to  the  pennit, 
although  some  types  of  ancillary  oil  and 
agricultural  facilities  that  are  subjw:t  to 
City  or  County  permits  would  l)e 
covered.  Activities  not  covered  by  the 
permit  would  have  to  comply  sep,iraii»ly 
with  Federal  requirements. 

Although  the  permit  covers  a  larq»» 
area,  the  take  of  threatened  or 
endangered  species  will  only  occur 
where  actual  urban  growth  occurs.  The 
area  designated  for  url}an  uses 
(including  all  low  density  residential 
categories)  in  the  2010  General  Plan 
covers  roughly  74.5  square  miles 
(47,600  acres)  of  undeveloped  or  opet) 
land.  Of  this,  22.25  square  miles 
(14.200)  acres  is  natural  land,  which 
currently  supports  populations  of  the 
species  of  concern,  and  52.25  square 
miles  (33,400  acres)  of  other  open  lamis. 
primarily  intensive  agriculture.  Full 
build-out  of  the  2010  General  Plan 
would  double  the  size  of  BakersHeid, 
but  full  build-out  is  not  expected  to 
occur  within  the  proposed  20-year  life 
of  the  permit.  Realistic  projections 
indi(,ate  a  loss  of  open  lands  at  a  rate  of 
roughly  1  .square  miles  per  year,  which 
is  assumed  to  be  divided 
proportionately  between  natural  ami 
other  open  lands.  At  that  rate,  a  loss  of 
some  20  square  miles  of  open  land, 
including  some  7  square  miles  of 
natural  land,  will  take  place  over  ih<?  Ii(r 
(jf  the  pennit.  Even  though  adual 
growth  and  impact  may  vary,  the 
mitigation  program  is  designed  to  he 
self-regulating,  even  a  major  increase  iu 
grou-th  could  be  accommodated  by  the 
pronosed  HCP  program, 

Tne  actual  extent  and  location  of 
Metropolitan  Bakersfield  growth  c:annof 
be  exactly  predicted,  and  the  HCP  must 
therefore  rely  on  the  ongoing 
preservation  actions  of  the  Tnist.  Permit 
compliance  will  be  met  by  maintaining 
adequate  enhancement  levels.  There  an* 
two  tests  that  the  Tmst  must  meet:  (1) 
1  acre  of  enhancement  for  each  acre  of 
op»;n  land  urbanized,  or  (2)  3  acres 
enhanced  for  each  acre  of  natural  land 
uHunized,  whichever  is  greater.  The 
accounting  will  be  done  quarterly  and 
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annually,  but  will  reflect  ct-mulativo 
urbanization  commencing  at  thf 
beginning  of  the  permit  period. 
Management  plans  for  habitat  arr ris  wiU 
wquire  approval  from  the  Sorvicf 

The  EA  examines  a  range  of 
alternatives  pertaining  to  pnacrvc 
.'itiategy.  The  no-action  alternative, 
meaning  that  the  City  and  Couiity 
would  not  obtain  a  sof.tion  lOiaH  DiU) 
permit,  would  leave  much  oi  the 
Metropolitan  Bakersfield  area  ii5  (.(K.nc.t 
with  the  Act  and  potentially  suhjcct  U> 
':ivi!  p.nd  criminal  penaltiis.  1  tie  Stirvice 
could  only  enforce  the  Act  oa  a  c  ise  l:v- 
case  basis  and  significant  impact  on 
endangered  speci(;s  could  still  oc(.nr 
through  pi(!ce  meal  re(lut:tic.i!  uf  fuibit.it, 
f  umulative  indirwit  impact  of  growtii. 
and  lack  of  enhancement  to  offset  p.i  ;f 
impacts.  No  action  would  lead  to 
significant  impairment  of  growth  in 
Metropolitan  Bakersheld.  along  with 
gradual,  significant  deterioration  in  the 
status  of  endangered  species  Other 
alternatives  examined  include  five  ofh»-r 
preserve  strategies  and  manrlatorv 
rel'K.ation  as  additional  mttig,!tir>ri 

F);ite<I:  May  3t.  IfJfH 
Marvin  L.  Plenerf, 

Iff^umn!  Director.  Ht:},iot:  !,(!S  l-rJ- .-I'l'l 
Wihllift:  StTvice. 

If  K  Doc:.  04-1,3757  F-ilt-d  f,  •»,-.')4,  8  4'-.  ,,.,1 

SILLING  CODE  4310-6S-M 


Notice  of  Availability  of  a  Draft 
Recovery  Plan  for  the  Endangered  and 
Threatened  Fishes  of  the  Rio  Yaqui  for 
Review  and  Comment 

agency:  Fish  and  WildliH-  .S.-vic.-, 
(nterior 

ACTION:  Notice  of  document  av.iil.ibility 
and  public  comment  pciori 

SUMMARY:  The  U.S  Fish  a.iff  U'ltdlife 
Service  (Service)  announces  ttie 
availability  for  public  review  of  a  «l(.;ih 
recovery  plan  for  endangf  red  and 
threatened  fishes  of  the  Kio  Yaqui.  Four 
species  are  included  in  the  ret  overy 
plan:  Yaqui  catfish  [Ltalurus  pricn]. 
and  beautiful  shiner  (('ypriiwUa 
formosa),  both  listed  by  the  Servu  t;  a- 
thneatened  species  on  August  3t    I'ifA 
(40  FR  34494);  Yaqui  chub  {Gila 
purpurea),  listed  by  the  Service  a% 
(sndangered  on  August  31.  1MH4  (4ii  f  K 
34494);  and  Yaqui  topminnow 
[Poeciliopsis  occidentalis  .sononcnsi.s). 
listed  by  the  Service  as  endangf red  on 
March  11,  1967  (32  FR  4001). 
Ui.'itorically.  the  headwaters  of  the  Kio 
Yaqui  that  occur  in  the  Unitt^d  States 
may  not  have  provided  suffic  ient  habu,-: 
for  large  populations  of  the  Yaqui 
(  itfish,  however  the  other  three  spei  les 
vvpre  widely  distributed  tlirfiiu^ho-it  [be 


upper  reaches  of  the  Rio  Yaqui  system. 
Loss  of  habitat,  plus  competition  and 
predation  from  nonnative  fish  threaten 
the  continued  survival  of  these  fish 
within  the  United  States.  The  Sttrvice 
fioiitits  review  and  comments  fro.rn  th( 
public  on  this  draft  plan. 
DATES;  Ci;:nrnenls  on  the  draft  recover) 
[;ian  u.ust  be  rcH^eived  on  or  before 
Aug!.';!  8.  1094,  to  receive  consi.-!.:.-,,!;,.,! 
hyt lie  Service 

ADDPESSES;  Persons  wishing  !;» ;i:vt<!U 
the  ;!r;;ft  recovery  plan  inav  obtain  a 
copy  by  contacting  the  Keiuge  Manager. 
S.Ti  Bernardino  National  U'ildlifn.  K(n< 
lOtti  Stii-i-t,  Douglas.  Arizona  Hlf.O?, 
f  iornnier.ts  and  materials  n.garding  the 
pl-.u!  sho'dd  be  addressed  to  the  Kefusi- 
Manager.  Commenrs  and  nia!t>ria!s 
received  are  available  on  reqaes!  h>f 
(iibiic  icspection.  by  appointment, 
during  normal  business  hours  at  the 
.^>ovr;  athires'.. 

FOR  F'JRTHER  INFORMATION  CONTACT; 
Mr.  Kevin  Cobble.  Refuge  Manager. 
(*iO:ii  :"r.4-2104  or  at  the  above  i.ddress 

SUPPLEMENTARY  INFORMATION; 

Bat  kgruund 

Restoring  an  endanger»:d  or 
it  reafened  plant  or  animal  to  the  pcwif 
■A here  it  is  again  a  secure,  self- 
sustaining  m(;niber  of  its  ecosysti  rn  is  a 
primary  goal  of  the  U.S.  Fish  aiul 
VViitdife  Service's  endangered  spi  <  i.-. 
prografji.  To  help  guide  the  recovery 
f  ffort.  the  Service  is  working  to  prirpao- 
recovery  plans  for  most  of  the  lisl.rd 
.species  native  to  the  United  States. 
Recovery  plans  describe  site-speirihf 
tnanagen'ent  actions  considered 
uf  ces.sitry  for  conservation  and  sun  u  ,t 
of  the  species,  establish  objective, 
measurable  criteria  for  the  recoveiy 
levels  for  downlisting  or  deUstins; 
spi.f  ics.  and  estimate  time  and  cost  tof 
imt;Ierner,M..>;  rcriivery  measures 
reeded. 

The  Fndangered  Species  Ad  ol  l«)7  : 
( \r:t).  as  amended  (IG  US  C  l.^,;il  rt 
s'-q  )  requires  development  of  recov(;rv 
plans  for  listed  species  unless  siu  h  a 
[dan  would  not  promote  conserxalion  ot 
a  parttcular  species.  Section  4(f)  of  th»- 
Act,  as  amended  in  198B  requires  that 
public  notiCft and  an  opportunitv  for 
public  review  and  comment  be  prov  id.-d 
during  recovery  plan  preparatio!i.  The 
Service  considers  all  information  during 
a  public  comment  prior  to  approval  of 
e<;c  h  new  or  revised  recovery  plan  The 
St.rvice  anrl  other  Federal  ageiuies  .dso 
tcike  thest!  comments  into  account  in  t!i< 
course  of  implementing  approved 
recovery  plans 

(.OSS  of  habitat  and  competition  with 
afid  or  predations  from,  nonnative  fish 
Iff  threats  to  the  continued  survival  of 


the  li.sted  fish  of  the  Rio  Yaqui.  In 
addition,  the  Yaqui  catfish  hybridizes 
with  channel  catfish  [Ictalurus 
punrfatus)  thereby  encountering  an 
additional  threat.  The  recovery  pi';:} 
addresses  protection  of  existing 
popuhitions.  restoration  of  d>-pl«T-  d 
pop:;'ations.  and  protection  uud 
n  storation  of  habitat  aselrments  tli.il 
nnis!  he  achieved  if  the  species  is  to 
survive  in  the  wild.  The  recovery  piiui 
■«ls:>  rijf.ognizes  the  need  to  work  with 
Mcxicni'  Government  and  McJtif.an 
bi(i!ogisls  to  const.-rve  habifot  .i.id  f..,b 
pnpidations  that  occur  in  Mexico 
l.xjKinsion  of  these  speci(^s  into  hi  .ro:i- 
habitat  in  Mexico  will  need  to  be 
accomplished  before  delisting  <.t  tfir  ..; 
spe;:ies  tan  occur. 

rtie  plan  will  be  fin.ilized  and 
approved  following  incorporation  of 
crtmments  and  materials  rereivtri 
t'ltring  this  comnu>nt  period 

Public  Ccimmenis  Solicited 

i  tie  .Service  solicits  wriUeri  c;iii:fi:ct: 
on  the  n.-cf.very  plan  lUscribed  All 
« cuiments  n^tieived  by  the  djfe  .speiitii 
ci!>ove  will  bi'  consideri'd  prior  tu  the 
approval  of  the  plan 

Authority 

I  tic  Aiithnrity  tur  this  iii  iitiu  is  sw  Unii  i',' 
ot  the  tlndiimtTed  .Spt-*  jcs  Art   Hi  t  i  .S  (. 
|f..i;i(f) 

Ifi.tfd.  .M.iy  .17.  I*i't4 

(uhfi  (i.  Rooers, 

/f'X  V./iW  Ihrcrtot 

UK  fid.     <»4-l.!7.'-,(!  lil.-d  (.  4,-«U.  a  4i  .it;i| 

BILLI.NG  C00€  4310-S5-M 
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National  Park  Service 

Indiana  Ounes  National  Lakeshore,  IN 

AGENCY:  N.itiimal  Park  Service.  Ictfiit-r 
ACTION:  Indiana  Dunes  Nation  d 
l..!kfsh(>re  Revision  of  Lakeshoo- 
ft<nindary. 

The  Art  (if  C)ctober  IR.  197h.  mm  .St  it 
ZVll',  ^.liLt.  It;  l.'.S.C.  4(J0  11-19. 
billowing  notii  e  to  Congress  as 
provided  therein,  which  has  btr«-n 
satisfied,  authorizes  the  Unifinl  .Sf.iti  s  (u 
accept  title  to  any  lands,  or  interests  in 
lantls.  located  outside  the  bounil.iries  ot 
the  Lakeshore  which  any  private  person, 
organization,  or  public  or  privatt; 
( tirporation  may  offer  to  doiidte  to  tli.- 
Uniteti  States,  if  the  S(K.retary  finds  th  a 
su(  It  lands  would  make  a  significant 
contribution  to  tht;  purptises  for  which 
the  Lakeshore  wasestablislurd;  .lud  he 
shall  administer  such  lands  as  p.ut  ol 
th;-  L;!keshoro  following  this 
publicatitm.  Landsfnirt;e.  Inc.  on  behait 
of  Midiv»st  Divisiiin  tif  Ne'ion.d  .StctI 
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£S  I 


for 


Corporation,  h 
acres  of  land 
Lakeshore.  The 
donated  is  in 
The  lands  are 
oak  savannah 
to  the  Inland 
Lakeshore  vvhi 
significant  hab 
listed  endangered 
The  tract  also  a 
opportunities 
is  considered 
opportunities  o 
along  with  the 
this  51.47  acres 
contribution  to 
specific  lands 
described  as  fol 


offered  to  donate  51.47 
incorporation  into  the 
tract  of  land  being 
P(  )rter  County,  Indiana, 
p  'inci pally  composed  of 
a  similar  composition 
M^rsb  unit  of  the 

it  adjoins.  It  includes 
i|at  for  the  federally 
Kamer  Blue  Butterfly, 
fords  recreational 
the  visiting  public.  It 
the  recreational 
fered  by  this  property, 
Ijiological  resources  on 
will  make  a  significant 
he  Lakeshore.  The 
p  'oposed  for  addition  are 
ows: 


f(  r  I 
tl:at 


A  tract  of  land 
Town.ship  36  Norih 
Principal  Meridi 
described  as  folloW 


!  ituate  in  Section  3, 
,  Range  7  West,  Second 
Porter  County,  Indiana, 
s: 


Parcel  1 


That  part  of  the 
fractional  North 
Township  36 
Second  Principal 
Indiana,  lying 
I'nited  States  of 
August  7.  1978 
312.  Page  455,  in 
of  Porter  County, 
acres,  more  or  ies< . 


Parcel  2 

That  part  of  the 
Northeast  Quarter 
North.  Range  7 
Meridian  in  Portei 
North  of  the  Northlem 
Company  power  1 
in  Deed  Record 
amended  in  Deed 
records  are  in  the 
Porter  County,  Inclana 
acres,  more  or  less 
contains  51.47 


W(st 


89, 


acr  IS, 


in  accordance  w 


Dunes  National 
described  above 
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Northwest  Quarter  of  the 
Quarter  of  Section  3, 
North.  Range  7  West,  of  the 

kleridian.  Porter  County, 
Soi  th  of  lands  conveyed  to  the 
A  merica  by  deed  dated 

recorded  in  Deed  Record 
le  office  of  the  Recorder 
:  ndiana,  containing  25.06 


east 


ai  d 


Southwest  Quarter  of  the 
of  Section  3,  Township  36 
.  of  the  Second  Principal 
County.  Indiana,  lying 
Indiana  Public  Service 
i  ne  right-of-way  as  shown 
Page  256.  and  as 
Record  293,  Page  82,  which 
I  DfTice  of  the  Recorder  of 
containing  26.41 
The  above  described  tract 
,  more  or  less. 


Therefore,  not  ce  is  hereby  given  that 


th  the  Act  of  October 


18,  1976,  the  boindary  of  the  Indiana 
^keshore  is  revised  as 
and  as  shown  on 
Indiana  Dunes  N  ational  Lakeshore 
Segment  Map  OS.  The  map  is  on  file  and 
available  for  ins|  lection  in  the  Office  of 
the  National  Par  l  Service,  Department 
of  the  Interior;  tl  e  Office  of  the  Midwest 
Region,  National  Park  Service;  and  the 
Office  of  the  Su{  erintendent,  Indiana 
Dunes  National   .akeshore. 


1994. 


Dated;  March  21 
David  N.  Given, 
Acting  Regional  Di^ctor, 
|FR  Doc  94-1375(1 
BItUNG  COM  4310-7(  -M 


Midwest  Region. 
Filed  6-6-94;  8:45  am] 


Public  Comment  on  Sample 
Prospectus  and  Related  Guidelines 

AGENCY:  National  Park  Service,  Interior. 
ACTION:  Notice  and  Public  Comment  on 
Sample  Prospectus  and  Related 
Guidelines. 

SUMMARY:  In  the  Federal  Register  of 
March  17,  1994  (59  FR  12622],  the 
National  Park  Service  proposed  a 
sample  prospectus  and  related 
guidelines  for  public  comment.  The 
sample  prospectus  language  will  replace 
the  existing  prospectus  language  and 
certain  chapters  of  the  Concession 
Guideline  previously  used  by  the 
National  Park  Service. 

As  originally  announced,  public 
comments  were  to  be  accepted  through 
May  16, 1994.  This  notice  extends  the 
comment  period  by  approximately 
thirty  days,  until  June  17, 1994. 
DATES:  Written  comments  on  the 
proposed  prospectus  language  will  be 
accepted  through  June  17,  1994. 
ADDRESSES:  Comments  should  be 
addressed  to:  Director,  National  Park 
Service,  Washington,  DC.  20013-7127. 
FOR  FURTHER  INFORMATION  CONTACT: 
Wendy  Mann  of  the  National  Park 
Service  Concessions  Division  at  the 
address  given  above;  telephone  (202) 
343-1561. 

Dated:  May  18,  1994. 

Michael  Finley, 

Acting  Associate  Director,  Operations, 
National  Park  Service. 

IFR  Doc.  94-13751  Filed  6-6-94;  8:45  am] 
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National  Preservation  Technology  and 
Training  Board:  Meeting 

agency:  National  Park  Service, 
Department  of  the  Interior. 
ACTION:  Notice  of  meeting  of  the 
National  Preservation  Technology  and 
Training  Board. 

Notice  is  hereby  given  in  accordance 
with  the  Federal  Advisory  Committee 
Act,  5  U.S.C.  Appendix  (1988),  that  the 
National  Preservation  Technology  and 
Training  Board  will  meet  on  June  22 
and  23, 1994,  in  Atlanta.  Georgia.  The 
Board  was  established  by  Congress  to 
provide  leadership,  policy  advice,  and 
professional  oversight  to  the  National 
Center  for  Preservation  Technology  and 
Training,  as  required  under  the  National 
Historic  Preservation  Act  of  1966,  as 
amended  (16  U.S.C.  470). 

The  Board  will  meet  on  June  22, 1994, 
in  the  Swan  House  at  the  Atlanta 
History  Center.  3101  Andrews  Drive 
NW,  Atlanta.  On  June  23,  the  Board  will 
meet  in  the  President's  Suite  A  at  the 


Student  Success  Center,  Georgia 
Institute  of  Technology,  119  Uncle 
Heine  Way,  Atlanta.  Matters  to  be 
discussed  will  include,  priorities  for 
research  and  training,  and  filling  the 
position  of  executive  director  of  the 
National  Center  for  Preservation 
Technology  and  Training. 

Wednesday,  June  22,  the  meeting  will 
start  at  12:30  pm  ending  at  5:00  pm,  and 
on  Thursday  it  will  be  held  from  10:00 
am  until  12:00  noon.  Meetings  will  be 
open  to  the  public.  However,  facilities 
and  space  for  accommodating  members 
of  the  public  are  limited  and  persons 
will  be  accommodated  on  a  first-come, 
first-served  basis.  Any  member  of  the 
public  may  file  a  written  statement 
concerning  the  matters  to  be  discussed 
with  Dr.  Elizabeth  A.  Lyon,  Chair, 
National  Preservation  Technology  and 
Training  Board,  Office  of  Historic 
Preservation,  Department  of  Natural 
Resources.  1252  Floyd  Towers  East,  205 
Butler  Street,  SE,  Atlanta,  Georgia 
30334. 

Persons  wishing  more  information 
concerning  this  meeting,  or  who  wish  to 
submit  written  statements,  may  do  so  by 
contacting  Mr.  E.  Blaine  Cliver,  Acting 
Executive  Director.  National  Center  for 
Preservation  Technology  and  Training, 
Preservation  Assistance  Division,  P.O. 
Box  37127,  Washington,  DC  20013- 
7127,  telephone:  (202)  343-9573.  Draft 
summary  minutes  of  the  meeting  will  be 
available  for  public  inspection  about 
eight  weeks  after  the  meeting  at  the 
office  of  the  Preservation  Assistance 
Division,  Suite  200,  800  North  Capitol 
Street,  Washington,  DC. 

Dated:  June  25, 1994. 
E.  Blaine  Cliver, 

Acting  Executive  Director,  Motional  Center 
for  Preservation,  Technology  and  Training. 
IFR  Doc.  94-13753  Filed  6-6-94;  8:45  am] 
BILLING  CODE  4310-7<M> 


National  Register  of  Historic  Places; 
Notification  of  Pending  Nominations 

Nominations  for  the  following 
properties  being  considered  for  listing 
in  the  National  Register  were  received 
by  the  National  Park  Service  before  May 
28,  1994.  Pursuant  to  §  60.13  of  36  CFR 
part  60,  written  comments  concerning 
the  significance  of  these  properties 
under  the  National  Register  criteria  for 
evaluation  may  be  forwarded  to  the 
National  Register,  National  Park  Service, 
P.O.  Box  37127.  Washington,  DC  20013- 
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7127.  Written  comments  should  ho 
submitted  by  June  22,  1994. 
Beth  M.  Boiand. 

Acting  Chief  of  Registration.  Xatiancil 
Hfgistfr. 

FLORIDA 

Lake  County 

Frrrnn  Park  and  the  Alice  McClelland 
Memorial  Bandsbell.  Jet.  of  Ferran  Paik  Rd 
and  Orange  Ave..  Eustis.  9400062.T 

Monroe  County 

Thompson  Fish  House.  Turtle  Cannery  and 
Kraals.  200  Margaret  St..  Key  West. ' 
040000.13 

Santa  Rosa  County 

Florida  State  Road  No.  1.  Roughly,  three 
sections  E  of  Milton,  parallel  to  fS  00. 
hetiveen  Marquis  Bayou  and  Harold. 
Milton  vicinity.  94000626 

IDAHO 

Benewah  Count)' 

Ileyhurn  Slate  Park  CCC  District.  Roughh  . 
along  ID  5  and  W  along  Chat(  olet  Lake. 
Chatcolet  vicinity.  94000632 

Boundary  County 

Spokane  (r  International  Railroad 
Construction  Camp.  E  of  L'S  95  along  the 
Spokane  &  International  RR  tracks.  2  mi  S 
of  the  US — Canadian  border.  Enstport 
vicinity.  94000630 

Canyon  County 

lloulder.  Ellen.  Farm.  Arena  Valley  Rd.  (Ri 
2)  VV  of  Wilder.  Wilder  vicinity.  04000631 

Latah  County 

Hotel  Bovill.  602  Park  St.  (ID  3).  Dovill. 
94000629 

MAINE 

Cumberland  County 

l  nion  Church,  US  302  S  side.  0. 1  mi.  W  of 
jet  with  ME  11/114.  Naples.  94000638 

Knox  County 

Finnish  Congregational  Church  and 
Parsonage.  ME  131  E  side.  0.9  mi.  S  of  j(  t, 
with  US  1,  South  Thomaston  virinitv. 
04000639 

Oxford  County 

l-ong.  Zadoc.  Free  Ubrary- (Maine  Public 

Libraries).  ME  117  S  side,  at  jc  t.  with  ME 

140.  Buckfield.  94000636 
Oxford  Congregational  Church  and 

Cemetery:  King  St.  E  side.  0.2  mi.  \  of  jr  t. 

u-ilh  ME  121.  Oxford.  94000637 

MISSISSIPPI 
.Adam.s  County 

Patterson.  Charles.  House.  506  S  Union  St.. 
Natchez.  94000645 

.'\ltala  County 

Thiimpsnn  School.  Ethel— Mf:C;ool  Rd.  E  of 
Elhel.  Ethel  vicinity.  94000647 

Clarke  County 


Shuhuta  Baptist  Church  (Clarke  County 
MPSI.  Eucutta  St.  at  jet.  with  US  45. 
Shubuta.  94000641 

Coahoma  County 

Alcazar  Hotel.  New.  127  Third  St.. 
Clarksdale,  94000646 

Kemper  County 

Perkins  House.  Murphy  Hardy  Rd.  NW  of  jet. 
with  .MS  493.  DeKalb  vicinity.  94000643 

Lee  County 

Stewart— Anderson  House  (Tupelo  MPS).  433 
.N.  Church  St.,  Tupelo.  94000644 

Lowndes  County 

Rosednle.  1523  Ninth  St.  S.  Columbus. 
940<K)642 

OHIO 

Cuyahoga  Count)' 

Z-oivf  r  Prospect— Huron  Historic  District 
(Lower  Prospect— Huron  District  MPSI. 
Seven  blo<:ks  in  downtown  centered 
around  jet.  of  Prospect  Ave..  Huron  Rd. 
and  E  9th  St..  Cleveland.  94000640 

TE.XAS 
Bexar  County 

Blue  Star  Street  Industrial  Historic  District. 
1432  S.  Alamo  St..  San  Antonio.  940(K)627 

Harris  County 

Isabella  Court.  3909—3917  S  Main  St.. 
Houston.  94000628 

VERMONT 

Orange  County 

Tunbridge  Village  Historic  District.  Roughly, 
along  VT  110  and  adjacent  rds.  including 
Town  Rd.  45  and  Spring  and  Stafford  Rds.. 
Tunbridge.  94000635 

WLSCONSIN 

Chippewa  County 

Bridge  Street  Commercial  Hi.storic  District. 
Roughly.  Bridge  St.  from  Columbia  to 
Spring  Sts..  Chippewa  Falls,  94O0064H 

Racine  County 

Wilmanor  Apartments.  1419—1429  W.  Sixth 
St.  and  ^53—255  N.  Memorial  Dr..  Ra(  ine 
94000649 

N'ilas  County 

Eagle  River  Stadium.  4 149  Wl  70.  Eagle 
River.  94000650 

|FR  Doc.  94-13752  Filed  6-6-94;  8:45  am] 
BILLING  CODE  4310-70-M 


ACTION:  Notice  of  availability  of 
environmental  assessment. 


INTERSTATE  COMMERCE 
COMMISSION 

[Finance  Docket  No.  32322] 

Vaughan  Railroad  Company — 
Construction  Exemption— Nicholas 
and  Fayette  Counties,  WV 

AGENCY:  Interstate  Commerce 
Commission. 


SUMMARY:  By  decision  served  Nnvembor 
4.  1993  in  this  proceeding,  the 
Commission  granted,  subject  to 
environmental  review,  Vaughan 
Railroad  Company's  petition  for 
exemption  from  the  requirements  of  49 
U.S.C.  10901  for  the  construction  and 
operation  over  two  railroad  segments— 
a  8.8  mile  railroad  extension  and  a  0.4 
mile  connecting  track  in  Nicholas  and 
Fayette  Counties.  West  Virginia.  The 
effective  date  of  the  decision  was 
postponed  until  completion  of  the 
Commission's  environmental  review 
and  further  decision.  The  Commission 
has  prepared  its  environmental 
assessment  which  concludes  that  the 
proposed  action  will  not  significantly 
affect  either  the  quality  of  the  human 
environment  or  the  conservation  of 
energy  resources.  The  Commission  will 
consider  any  comments  to  the 
conclusions  reached  in  the 
environmental  assessment  before 
rendering  a  final  decision  in  this 
proceeding. 

DATES:  Written  comments  must  be  filed 
by  July  1.  1994. 

ADDRESSES:  Send  an  original  and  10 
copies  of  comments  referring  to  Finance 
Docket  No.  31680  to:  (1)  Section  of 
Environmental  Review.  Room  3219. 
Interstate  Commerce  Commission. 
Washington.  DC  20423.  and  one  copv  of 
the  comments  to:  (2)  Petitioner's 
representative:  Thomas  VV.  Wilcox;  1275 
K  Street  NW.;  suite  8.50;  Washington. 
DC  2000.5-4078 

FOR  FURTHER  INFORMATION  CONTACT;  John 
J.  O'Connell  (202)  927-6215  or  Elaine  K. 
Kaiser.  .Section  Chief  (202)  927-15248. 
(TDD  for  hearing  impaired;  (202)  927- 
5721). 

SUPPLEMENTARY  INFORMATION:  Copies  of 
the  En\  ironmental  Assessment  may  \n' 
obtained  from  the  Section  of 
Environmental  Analysis,  room  3219. 
Interstate  Commerce  Commission. 
Washington.  DC  20423.  Telephone  (202) 
927-6245.  .Assistance  for  the  hearing 
impaired  is  available  through  TDD 
Services  at  (202)  927-5721. 

By  the  Commission.  Milan  P.  Vager. 
Director.  Office  of  Economic  and 
Environmental  Analysis. 
Sidney  L.  Strickland.  Jr.. 
Secretary. 
jFR  Doc.  94-13769  Filed  6-f^94;  «  45  ani| 
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DEPARTMENT  0F  JUSTICE 

Naturalization  Service 

AG  Order  No.  1885-94] 


Designation  of  Rwanda  Under 
Temporary  Protected  Status  Program 

AGENCY:  Immigntion  and  Naturalization 
Service,  Justice. 
ACTION:  Notice. 
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(1)  Rwanda  is  designated  under 
section  244A(b)  of  the  Act.  Nationals  of 
Rwanda,  and  aliens  having  no 
nationality  who  last  habitually  resided 
in  Rwanda,  and  who  have  been 
"continuously  physically  present"  and 
have  "continuously  resided  in  the 
United  States"  since  June  7,  1994  may 
apply  for  Temporary  Protected  Status 
within  the  registration  period  which 
begins  on  June  7, 1994  and  ends  on  June 
6,  1995. 

(2)  I  estimate  that  there  are  no  more 
than  500  nationals  of  Rwanda  and  aliens 
having  no  nationality  who  last 
habitually  resided  in  Rwanda,  who  are 
currently  in  nonimmigrant  or  unlawful 
status,  eligible  for  Temporary  Protected 
Status. 

(3)  Except  as  specifically  provided  in 
this  notice,  applications  for  Temporary 
Protected  Status  by  nationals  of 
Rwanda,  and  aliens  having  no 
nationality  who  last  habitually  resided 
in  Rwanda,  must  be  filed  pursuant  to 
the  provisions  of  8  CFR  part  240.  Aliens 
who  wish  to  apply  for  TPS  must  file  an 
Application  for  Temporary  Protected 
Status.  Form  1-821,  together  with  an 
Application  for  Employment 
Authorization,  Form  1-765,  during  the 
registration  period,  which  begins  on 
June  7,  1994  and  will  remain  in  effect 
until  June  6,  1995. 

{-ilA  fee  of  fifty  dollars  (550)  will  be 
charged  for  each  Application  for 
Temporary  Protected  Status,  Form  1- 
821,  filed  during  the  registration  period. 

(5)  The  fee  prescribed  in  8  CFR 
103.7(b)(1).  now  set  at  sixty  dollars 
(S60),  will  be  charged  for  each 
Application  for  Employment 
Authorization,  Form  1-765.  filed  by  an 
alien  requesting  employment 
authorization.  An  alien  who  does  not 
seek  employment  authorization  must 
nevertheless  file  Form  1-765.  together 
with  Form  1-821,  for  infornia'ional 
purposes,  but  in  such  cases  Form  1-765 
will  be  without  fee. 

(6)  Pursuant  to  section  244A(b)(3)(A) 
of  the  Act,  the  Attorney  General  will 
review,  at  least  60  days  before  June  6, 
1995  the  designation  of  Rwanda  under 
the  Temporary  Protected  Status  program 
to  determine  whether  the  conditions  for 
designation  continue  to  exist.  Notice  of 
that  determination,  including  the  basis 
for  the  determination,  will  be  published 
in  the  Federal  Register.  If  there  is  an 
extension  of  designation,  late  initial 
registration  for  Temporary  Protected 
Status  shall  only  be  allowed  pursuant  to 
the  requirements  of  8  CFR  240.2(0(2) 
which  was  published  as  an  inlerim  rule 
in  the  Federal  Register  on  .November  5. 
1993.  at  .58  FR  58935-58938. 

(7)  Information  concerning  the 
Tt;mporary  Protected  Status  program  for 


nationals  of  Rwanda,  and  aliens  having 
no  nationality  who  last  habitually 
resided  in  Rwanda,  will  be  available  at 
local  Immigration  and  Naturalization 
Service  offices  upon  publication  of  this 
notice. 

Dated:  June  1.  199-}. 
lanet  Reno, 
Attorney  General. 

IFR  Doc.  94-13796  Filed  6-6-94;  8:45  h)r,\ 
BILLING  CODE  4410-10-M 


DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Health 
Administration 

[V-93-1] 

Envirosafe  Services,  Inc.;  Variance 
Applications,  etc. 

AGENCY:  Occupational  Safety  and  Health 
Administration,  Department  of  Labor. 
ACTION:  Grant  of  Variance. 

SUMMARY:  This  notice  announces  the 
grant  of  a  permanent  variance  to 
Envirosafe  Services,  Inc.  from  the 
standard  that  prescribes  procedures  to 
be  used  in  draining  and  flushing 
combustible/flammable  liquids  (29  C.VH 
1910.106(bl(2l(viiil|/l). 

DATES:  The  effective  date  of  the  variauf  i' 

is  June  7,  1994. 

FOR  FURTHER  INFORMATION  CONTACT: 

Hank  VVoodco<  k.  Acting  Director.  OIFk  e  of 
Variance  Determination,  200Constilij;io!i 
Avenue.  NW.,  Washington.  DC  20210. 
Telephone:  (202)  219-7065 

or  the  following  OSHA  Regional  and 
Area  Offices: 

U.S.  Departmeni  of  Labor — OSHA.  )  in 

Third  Avenue,  suite  715.  Sealtie. 

Washington.  98101-3212 
VS.  Department  of  Labor— OSHA.  .30.50  .\. 

l.jikeharbor  Lane,  suite  134.  Boise.  I<);iho 

83703. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

Envirosafe  Services,  Inc.  It.e.. 
"Envirosafe"  or  "applicant").  200  VViish 
Road,  Horsham,  Pennsylvania  19044. 
has  made  application  pursuant  to 
section  6(d)  of  the  Occupational  Safetv 
and  Health  Act  of  1970.  The  address  of 
the  place  of  employment  affected  by  this 
application  is: 

Knvirosafe  Services  of  Idaho.  Inc..  Hijrhwuy 
«78.  Missile  Base  Road.  Grand  View.  Id.ih.) 
83024. 

Envirosafe  states  that  its  emplnyr-es 
are  being  provided  with  employment 
and  a  place  of  employment  as  safe  and 
healthfiil  as  requiredbv  29  CFR 
1910.106(b)(2)(viii)(0  ("i.e..  "ihe 


standard"),  which  specinrs  the 
procedures  to  be  used  in  draining  and 
flushing  combustible  and  flammable 
liquids;  Envirosafe,  therefore,  requests  a 
permanent  variance  from  this  standard 
under  29  U.S.C.  655  and  29  CFR 
1905.11, 

The  Federal  Register  notice  of 
Sf-ptember  28. 1993  (58  FR  50568) 
informed  the  public  that  OSHA  has 
n-ceived  the  applicant's  variance 
application.  This  notice  invited 
interested  persons,  including  affected 
employers  and  employees,  to  submit 
written  comments,  data,  views  and 
arguments  regarding  the  variance 
requested.  In  addition,  affected 
i-mployers  and  employees  were  notified 
(if  their  right  to  request  a  hearing  on  the 
variance  application.  No  comments  or 
rt!quests  for  a  hearing  were  received  in 
response  to  this  notification. 

H.  Facts 

The  applicant  operates  a  commercial 
storage  and  chemical-waste  landfill 
facility  for  disposal  of  polvchlorinated 
biphenyls  (PCBs).  Transformers  and 
other  articles  containing  PCBs  received 
at  the  facility  must  be  di-ained  and 
flushed,  and  the  flushed  liquid  placed 
into  storage  tanks.  According  to  the 
applicant,  two  of  its  employees  drain 
transformers  containing  PCB- 
contaminated  oil  into  one  of  the  two 
10,000-gallon  outside  tanks.  The 
transformers  then  are  filled  with  diesel 
fuel  and  allowed  to  sit  approximatelv  18 
hours.  The  diesel  fuel  subsequently  is 
drained  into  one  of  the  two  outside 
tanks  previously  mentioned.  It  is  during 
this  draining  and  flushing  operation  that 
the  filling  and  emptying  connections 
controlled  under  the  subject  standard 
are  made  and  broken.  These  draining 
and  flushing  operations  occur  within 
the  processing  and  storage  building,  as 
opposed  to  outside  the  building  as 
required  by  the  standard.  As  a  result  of 
these  draining  and  flushing  operations, 
a  conflict  exists  between  OSHA's 
requirement  29  CFR  1910.106(b)(viii)(/) 
and  Environmental  Protection  Agency 
(EPA)  requirements  specified  under  40 
CFR  761.65(bj(l)  concerning  the 
draining  and  flushing  of  combustible/ 
flammable  liquids.  Specifically,  the  EPA 
requires  that  processing  and  storage 
facilities  for  PCBs  be  located  inside 
enclosed  structures  to  avoid  exposure  to 
weather,  with  specially-designed  steel 
floors  to  properly  drain  spills,  while 
OSHA  requires  that  transfer  of 
combustible/flammable  liquids — diesel 
fuel  in  this  case — be  accomplished 
outside  enclosed  structures. 

Outside  storage  tanks  used  to  store  the 
flushed  liquid  are  provided  with  a 
continuously-welded  steel  .secondarv 
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containment  unit  that  is  30  feet  in 
diameter  and  3  feet.  6  inches  high.  The 
tanks  also  are  placed  on  2-inch  x  Vm- 
inch  heavy-duty  welded  steel  grating  to 
allow  immediate  identification  of  anv 
leaks  from  the  tank  bottom.  The 
secondary  containment  structure  has  the 
capacity  to  hold  100  percent  of  the 
volume  of  the  largest  tank  whhin  its 
perimeter  plus  the  volume  of  water  that 
would  be  added  from  a  24-hour  rainfall 
totalling  1.75  inches. 

Auxiliary  equipment  {e.^.,  pumps  and 
pipelines  systems  serving  the  tanks)  also 
is  above  ground  and  subject  to  dailv 
visual  inspections.  All  pumps  and 
disconnect  units  are  within  the 
processing/storage  building  (the 
■processing  building"),  which  has  a 
welded  steel  floor  for  containment. 

For  security  purposes,  the  facility  is 
located  within  a  fenced,  controlled  area. 
The  main  entry  gate  to  the  facility  is 
open  during  operating  hours;  during 
these  hours,  a  security  officer  is  posted 
at  this  gate  to  preclude  unauthorized 
entry.  During  nonoperating  hours,  the 
main  entry  gate  is  locked  and  a  security 
officer  is  posted  at  this  gate;  this 
security  officer  also  makes  periodic 
patrols  of  the  facility  during 
nonoperating  hours.  The  remaining  six 
gates  to  the  facility  are  normally  locked 
with  a  key  lock  during  both  operating 
and  nonoperating  hours;  keys  to  the.se 
locks  are  contained  in  a  sealed  [i.e., 
"break")  box  next  to  each  of  these  gates. 
During  emergency  events  [e.g..  fire  or 
explosion),  evacuees  will  break  the  seals 
to  these  bo.xes.  remove  the  keys,  and 
unlock  the  gates  to  effect  emergencv 
egress  from  the  facility.  Access  to  the 
tank  area  is  controlled,  and  only 
authorized  personnel  are  permitted  to 
enter  the  area.  The  tanks  (including  tank 
takes  and  connections),  associated 
equipment  building,  and  surrounding 
area  are  inspected  by  designated 
inspector/supervisors  for  spills, 
structural  integrity/damage,  proper 
grounding,  the  presence  of  sparks  and 
open  flames'other  ignition  sources, 
accessibility  and  proper  space 
segregation  between  tanks,  and  notation 
of  liquids  in  the  tanks;  these  inspection 
procedures  are  required  as  part  of  the 
facility's  Operating  Permit  issued  by  the 
EPA.  These  inspections  are  conducted 
daily  during  regular  operating  periods. 

Instead  of  complying  with  the 
standard,  the  applicant  contends  that 
specific  safety  procedures  and 
engineering  provisions  u.sed  during  the 
draining  and  flushing  operations  will 
provide  protection  equal  to,  or  better 
than,  the  standard.  These  procedures 
and  provisions  are  discussed  below. 

1.  Operators  are  supervised  during  the 
transfer  of  PCBs  or  ignitable  materials. 


2.  Waste-handling  [i.e..  draining  and 
flushing)  areas  are  clearly  marked  with 
warning  signs  and  routinely  inspected 
(at  least  once  daily  during  regular 
operating  periods)  by  designated 
inspectors/supervi.sors  to  assure  that 
hazardous  concentrations  of  vapors 
generated  by  combustible/flammable 
liquids  are  not  permitted  to  accumulate 
in  a  wa.ste-handling  area  when  ignition 
sources  are  present.  No  meters  are  used 
to  monitor  diesel  fuel  vapors  in  waste- 
handling  areas  because  the  vapor 
pressure  of  diesel  fuel  (;.e..  0.4  mm  Hg 
6  68°F)  is  too  low  to  register  on 
commercially-available  gas  meters  or 
the  photometric  meters  [i.e.,  HNu  units) 
used  normally  to  monitor  volatile 
vapors. 

3.  Smoking  is  prohibited  inside  the 
processing  building. 

4.  Hot  work  permits  are  required  prior 
to  any  activity  that  may  generate  a 
source  of  ignition.  Draining  and  flushing 
operations  do  not  take  place  when  a 
work  permit  is  issued  for  repairs  in  the 
processing  area. 

5.  During  loading/unloading 
operations,  transportation  vehicles 
containing  ignitable  substances  an? 
secured  to  prevent  movement,  and 
grounded  to  reduce  the  potential  for 
static  discharge. 

6.  No  ignitable  wast<!S  are  processed 
in  uncontrolled  areas. 

7.  All  pumps,  hoses,  and  connections 
are  checked  by  system  operators  for 
leaks  and  ruptures  prior  to  operation, 
and  at  least  once  daily  during  regular 
operating  hours  by  designated 
inspectors/supervisors. 

8.  Direct  ventilation  is  provided 
during  these  draining  and  flushing 
operations  by  a  wall-mounted  exhaust 
fan  located  adjacent  to  the  processing 
area.  This  fan  circulates  air  at  12.000 
cubic  feet  per  minute  (;.e..  18  air 
changes  per  hour),  thereby  preventing 
accumulation  of  diesel  fuel  vapors 
inside  the  building. 

9.  The  processing  building  is 
ventilated  by  roof-mounted  turbine 
vents. 

10.  All  tanks  containing  ignitable 
wastes  mef!t  American  Soc.ittty  for 
Testing  and  Materials  specifications  for 
ignitables.  and  are  grounded  to  prevent 
sparking  and  potential  ignition.  For 
these  tanks,  discharge  valves  are  fitted 
with  fusible  links  that  close  in  case  of 

a  fire  emergency. 

11.  Prof:edures  have  been  established 
to  minimize,  contain,  and  expeditiously 
remove  any  liquid  .spills  (containing 
PCBs,  ignitable  liquids,  or  combinations 
thereof)  that  may  occur  within  the 
facility.  In  addition,  daily  inspections 
for  spills  are  conducted  during  regular 
operating  periods  by  designated 
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Envirosafe's  local  employees;  these 
employees  leave  their  regular  jobs  to 
respond  to  emergencies.)  The  EPA 
issued  this  approval  document  under 
Permit  Number  IDD073114654. 
September  20,  1991.  Copies  of  training 
plans,  including  training  plans  fur 
emergency  procedures  used  bv  the 
general  workforce  and  the  fire  brigade, 
may  be  obtained  from  Envirosafe  al  the 
aildress  listed  above  in  the  first 
paragraph  under  1.  Background. 

During  emergency  events  involving 
P(;B  contamination,  emergency 
personnel  are  required  to  wear 
chemical-protective  clothing  (i.p . 
polyethylene-coated  coveralls,  pvc  or 
composite-rubber  gloves,  and  fiill-face, 
fitted  respirators). 

Every  employee  at  the  facilitv  has 
access  to  either  the  internal  telephone 
system  or  a  two-way  radio  that  can  be 
used  to  communicate  the  occurrence  of 
a  fire  or  explosion  to  the  Emergency 
Coordinator  located  in  the  supervisors 
trailer  at  the  north  end  of  the  facility 
site.  The  Emergency  Coordinator 
determines  the  correct  emergency 
response,  and  initiates  this  emergency 
response  by  manually  activating  the 
appropriate  combination  of  falcon 
horns,  sirens,  and/or  alarm  horn/strobe- 
light  sets.  Using  predetermined  routes, 
all  nonessential  employees  are 
evacuated  from  the  immediate  fire/ 
explosion  area  to  designated  assembly 
areas  outside  the  facility  gates.  Only 
authorized  (and  predesignaled) 
employees  are  allowed  to  remain  in  the 
fire/explosion  area.  During  regular 
operating  hours,  the  fire  brigade  is 
available  onsite  to  control  the 
emergency  event.  During  nonoperating 
hours,  the  employee  who  discovers  the 
emergency,  usually  the  security  officer, 
notifies  the  Emergency  Coordinator; 
after  determining  the  appropriate 
response,  the  Emergency  Coordinator 
telephones  members  of  the  fire  brigade 
at  their  homes  and  directs  them  to 
report  to  the  Envirosafe  facility.  Afier 
the  emergency  event  has  bet :; 
controlled,  the  decision  to  reenter  the 
facility  can  be  made  only  bv  the 
Emergency  Coordinator;  prior  to  reentry, 
a  tally  is  made  of  employees,  contract 
personnel,  and  visitors. 

All  employees  receive  emergency 
training  drilis  semi-annually,  (luring 
which  they  practice  emergency 
evacuations.  If  a  power  outage  occurs 
during  an  emergency  event,  emergency 
equipment  requiring  electricity  can  be 
operated  either  through  batteries  (e.g.. 
two-way  radios)  or  auxiliary  power. 
Copies  of  the  Emergency  Evacuation 
Plan  covering  these  activities  may  be 
obtained  from  Envirosafe  at  the  address 


listed  above  in  the  first  paragraph  under 
"1.  Background." 

15.  To  respond  to  serious  emerpenc  y 
events  {i.e..  fires  and  explosions),  a  fire 
brigade  consisting  of  specially-trained 
Envirosafe  employees  is  available 
during  operating  hours  Pursuant  lo  the 
Training  Plan  mentioned  in  the 
preceding  section,  members  of  the  fiii' 
brigade  are  trained  not  only  in  fire 
brigade  procedures  and  safely,  but  in 
first  aid  and  CPR. 

Every  employee  at  the  faobty  rec  eives 
the  following  onsite  emergency  training: 
Procedures  for  locating,  using, 
inspecting,  repairing,  and  replacing 
facility  emergency  and  monitoring 
equipment:  emergency  communication 
procedures  and  alarm  system  operation: 
proper  responses  to  fires,  explosions, 
and  spill  incidents  [i.e..  procedures  for 
containing,  controlling,  and  mitigating 
spills):  and  evacuation  procedures  At 
least  two  employees  on  duty  during 
regular  operating  hours  are  trained  in 
first-aid  and  CPR. 

As  described  in  Table  G-4  of 
Appendix  5  to  the  EPA  approval 
document,  the  fire  brigade  is  trained  to 
use  dry  chemicals  or  carbon  dioxide  on 
small  fires,  and  standard  firefighting 
agents  (i.p..  foam  and  high-pressure 
water)  on  large  fires.  The  fire  brigade  is 
available  at  the  facility  during  normal 
operating  hours  (and  on  standby  status 
at  home  during  nonoperating  hours), 
and  is  equipped  with  a  fire  truck 
carrying  a  foam  unit,  high-pressure 
water  applicator,  and  water  supply.  A 
storage  tank  has  been  installed  at  the 
facility  to  supply  a  maximum  of  16.000 
gallons  of  water  duri;.g  fire  emergencies. 
Employees  in  the  processing  building 
are  trained  to  operate  Class  ABC  20- 
pound  fire  extinguishers,  while 
members  of  the  fire  b.Mgade  also  are 
trained  in  the  u.se  of  125-pound  Class 
BC  fire  extiHguishers  located  outside 
this  building. 

The  applicant  states  that  it  is 
providing  its  employees  with 
employment  and  a  place  of  employment 
at  least  as  safe  and  healthful  as  required 
by  29  CFR  1910.106(b)(2){yiii){/j  by 
using  engineering  techniques  and 
operational  procedures  to  prevent  the 
accumulation  of  vapors  generated  from 
the  transfer  of  combustible/flammable 
liquids  used  in  its  processing  operations 
and  by  controlling  ignition  sources  at 
these  transfer  sites. 

III.  Decision 

The  applicant  has  requested  from 
OSHA  a  variance  from  the  provisions  of 
29  CFR  1910.106(b)(2)(viii)(y)  This 
standard  requires  that  filling  and 
emptying  connections  thai  are  made  anct 
broken  during  the  transfer  of 


combustible/flammable  liquids  shall  hv. 
located  outside  the  buildings  at  a 
location  free  from  any  source  of  ignition 
and  not  less  than  5  feet  away  from  atiy 
building  opening.  Such  connection  shall 
be  closed  and  liquid-tight  when  not  in 
ufie.  The  connection  shall  be  properly 
identified.  This  standard  assures  worker 
Sdfety  by  preventing  fires  and 
explosions  that  may  occur  during 
transfer  operations  involving 
combustible/flammable  liquids.  This 
purpose  is  accomplished  by:  Prf)vidin« 
si^fficiemt  ventilation  at  combustible/ 
futtiimable  liquid  transfer  siies  to 
[ireveat  concentrations  of  vapor-air 
taiKtures  (resulting  frcmi  spilled  liquids] 
From  exceeding  one-fourth  of  the  lower 
tt.Ktunahle  limit  defined  under  29  CFR 
I'liO.  106{a){31);  and  prohibiting  source^ 
At  the  transfer  sites  that  could  ignite 
fhe:-ie  vapor-air  mixtures.  Due  to  a 
!  'K.flict  betwef;n  the  OSHA  and  EP.A 
Nf.uidards,  as  discussed  above  under 
•;ei;tif)n  II.  the  applicant's  filling  n:ul 
emptying  connections  are  made  and 
broken  inside  the  building  comjiared  u> 
(iiitside  the  building  ?!s  required  under 
rhc  OSHA  standard. 

To  assure  maximum  irmpk>yee 
f'r!it(^tion  during  flushing  and  draiiitny 
operations,  the  applicant  has 
iinplemented  specific  procedures  to 
ssure  that  the  above"08H.\  standard 
will  be  met  or  exceeded.  These 
firoreditres  include:  Providing 
supervision  of  employees  during  the 
tr<uisft;rofPCBsor  ignitable  materials; 
iaspecting  draining  and  fiushii^g  areas 
d.iiiy  to  assure  that  ignition  sources  ate 
not  present;  forbidding  waste-handling 
upf-rations  that  may  generate  sources  ot 
Ignitions  from  occurring  when  fiot  work 
p' rniits  are  issued  for  repairs: 
prohibiting  smoking  in  the  proct:ss 
budding,  providing  a  large-capacity  fan 
ifui  several  roof-ncunted  turbine  vents 
ta  prevent  the  rtCCiu:.ul::tion  of  dii.sel 
f";!  vapors  inside-  the  buildi.ig;  securing 
-tnd  grounding  tran.^port<«tion  vehir.lf.s 
t;i  prevent  movemen'  and  potential 
st.'>f!(:  discharge;  minirsizing. 
loritainirig.  and  expeditiously  remnving 
>tiy  PCB  ignitable  liquids  s(>i'lls, 
continuously  inspecting  drums,  ho.strs. 
jnd  connections;  wearing  appropriate 
protective  clothing  and  respirators  when 
C'lntroliing  liquid  spills:  and  training 
g;;neral  employees  and  inhouse  fire 
h rig  tdo  personnel  in  pt^rtinent 
emergency  procedures. 

OSHA  has  determined  that  the 
ippUcant.  by  using  the  abovo- 
menSioned  operational  procedures  and 
engineering  techniques,  will  provide 
employment  and  a  place  of  employment 
as  safe  and  healthful  as  required  under 
29  CFR  1910.106(b)(2)(viii)(y)  in 
preventing  the  accumulation  of 


hazardous  vapors  generated  from 
combustible/flammable  liquids  used  lim- 
its processing  operations,  and 
controlling  ignition  sources  at  the 
transfer  sites. 

Moreover,  in  the  event  of  a  fire  or  an 
explosion,  every  employee  al  the  facilitv 
can  notify  the  Emergency  Coordinator 
by  either  the  internal  telephone  system 
or  a  two-way  radio.  Upon  notification  fif 
a  R'-e  or  explosion,  the  Emergency 
Cooalinator  manually  activates  the 
appropriate  alarms.  All  employees, 
except  trained  fire  brigade  members,  .-.w 
evacuated.  This  emergency  training 
program  conforms  with  OSH.'\s  polu  \ 
to  ;illow  fire  brigades  under  conditions 
in  vvhif  h  tr.tining.  o.'ganiziition.  ;ii\(\ 
planning  art;  adequate  to  as.-.ure 
♦  triployee  safety  and  health. 

Or.  the  basis  of  the  variance 
cii.plicatioti  and  supporting  dai.i,  OSH.\ 
h  -.s  detenu ix'.ed  that  the  specific  safety 
pnitedures  used  by  the  applicant  duriot; 
ttte  draining  and  flushing  operations 
v-.ill  provide  e:nployee  protection  equ.d 
to.  or  better  than,  the  level  of  protectaui 
required  uruler  2»)  CIFR 
l')l(l.l0r,(t,)(2)(viii)(y).  Therefore,  lws,(l 
oa  the  re(  ord  discussed  above.  OSH.'^ 
firuls  thcit  con;pliance  with  the  ternss  o! 
the  Order  set  out  below  will  p.'-ovid-' 
employment,  and  a  place  of 
»'::iployfrietit,  that  are  as  safe  acid 
healthful  as  would  \w  provided  if  th.. 
iipplic  ajit  c:omph'ed  with  2'>  CFK 
lyUl  10b(t.)(2){viii)(/) 

IV.  (»rd«r 

Purstwcil  tu  section  (i(d)  nf  thf 
Oicupattonal  Safety  and  Health  Ai:t  ot 
l;»7U.  the  S»H:retarv  of  Labofs  Order  \'i. 
1-90  (55  FR  9033)'.  and  29  CFR  part 
l'.)U5,  it  isordea'd  that  Envirosrife 
Services.  Inc.,  is  authorized  to 
i!np!i:;netit  the  following  condifion.-.  i.-i 
liei!  of  complying  with  the  pnrvlsiojis  i;: 
2^)  CFR  19ih)(2)(viii)(/) 

1   Aii  employers  involved  ic;  th.;- 
draining  and  flushing  operations  sh.d! 
rT^ceive  spe'-ific,  onsite,  anrl 
documente  !  *:  lining  as  dis(us.s{-d  in 
Envinis;tfr'*c.  !;;:iergent:y  Evaciiari,.n  I'i,,;; 
in  le;ist  once  atumally.  The  geii.-nd  <« 

vvi;!kf;ircp  shall  be  trained  ir.  em{;r-,'eit(A 
[*ro<  edures,  including  recognition  and 
op«ration  of  eniergency  alarms. 
pr(>(  cdiires  for  notifying  designaltid 
authorities  of  an  emergency,  operatiuo 
of  emergency  communication 
equipment,  evacuation  prtK:ediirt:^,, 
containing  and  controlling  spills,  fire 
drills,  and  fire  suppression  tecfiniqueN 
and  proce(km;s  {i.e.,  procedures  fur 
locating,  using,  inspecting,  repairing 
and  replacing  facility  emergenc  y  and 
monitoring  equipment,  including  Cius' 
ABf:  <iO-piuind  fire  extinguishers). 


2.  Memfwrs  of  the  fire  brigade  shall 
receive  specialized  training  in 
f  (ititrolling  and  suppressing  explosion.s/ 
fires,  including  using  dr\'  cht;micals  and 
carbon  dioxide  on  small  firtis.  and 
standard  firefighting  agents  [ie..  foam 
and  high-pressure  water)  on  !:"-ge  fires, 
they  shall  demonstrate  proficiency  in 
op'rating  Class  ABC  20-pound  fire 
extinguishers  and  Class  BC  125-pound 
fire  extinguishers.  The  fire  brigade  sliall 
be  trquipped  with  a  fire  truck  carrying 
a  loam  unit,  high-pressure  water 
applicator,  and  water  supply.  A  Id.ooo 
gallon  storage  tank  .shall  bt;  installeil 
and  maintaiiif-d  at  the  facility  to  se(>p!v 
Water  during  fire  emergencies 
Addilionallv.  all  fire  brig;fde  ineiiibirs 
slial!  be  trairu>d  in  first  aid  and  CPR 

'J.  .\  (  untinuing  education  progr.tm 
sfudl  be  conduf  ted  at  least  annually  for 
members  of  the  fire  brigade  by  a  {K-rson 
or  persons  qualified  by  experience  or 
special  training  in  current  fi;f-fighting 
t'-i  hnifiu»s. 

4.  .'\ll  employtre*  m  the  processing 
tuiiidmg  shall  receive  emergency 
training  drills  :>irmianniuilly.  including 
firactice  in  emergency  evacuations, 

5   .Ml  employets  shall  lie  in.structed 
in  the  procedures  of  the  Emergency 
f.uK  nation  Plan  itnineriiately  upon 
bring  hired. 

fi  .  .At  least  two  employees  on  duty 
iliiriiig  regtdar  open, ting  hours,  and  who 
are  not  members  of  the  fin'  brigade, 
ctust  be  trained  in  first  aid  and  CPR 

7.  Every  employee  shall  have  access 
to  either  the  internal  telephone  system 
or  a  two-way  radio  lo  report  fires/ 
e\[dosioas  If*  tlie  F.mergency 
(oonlinalor. 

8  All  emergeticy  equipiitent  rt-qmruig 
rif«  tricity  shall  bf^  capable  of  openirtng 
V  i.i  bi-.ltt.Tifs  or  auxiliary  power  shouhl 
regular  t  brctricd  service  U-  disrupted 
c!uri!ig  an  ernerg»'ncy  ininliing  fire/ 
•  \plit-.io(i 

0.  During  t-niergencies  involving  PCH 
cu(it.u!;ui:ition.  emergency  persontH'l 
"huH  be  provided  \\:Xh  the  appropriati- 
personal  prolf«.f  iv.e  clothing  and 
eipiipirieat  {it  .  chemical-protfi  '••  e 
I  lodjing  such  4S  [)"lyethyiene-i  o.re(f 
^T?\vralls,  pvc  or  coniposite-ruWur 
)j1ov(>s,  anil  fulif.ue  fitted  respirators) 
HI.  All  operator^  shall  Ik-  supervised 
du.'ini;  liu;  transfer  of  PCBs  or  ignitaiile 
t.   ■erials- 

1 1  Ail  w.iste-handliiig  [i.e..  drainmg 
uui  flushing)  areas  shall  be  profKrrly 

(iMrked  by  readily  visiole  warning  signs 
si  (ting  that  "Only  authorized  employees 
:.re  allowed  in  the  Iraik  areas,  and  in  the 
flfaining  and  Rushing  areas." 

1 2  The  draining  atid  fiush'ng  are.i 
shall  l>e  inspected  for  fiammable/ 
( otnbiistible  fiiel  spills  and  leaks  at  Itvtsi 
o.it  ir  d.iily  during  n'gular  opf-rating 
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pro<  essing  system  sh.iJI  be 
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spills. 

s/supervisors  sh.dl 
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are  to  receive  documented  training 
annually  on  these  procedures. 

25.  All  spills  shall  be  cleaned 
immediately.  Small  spills  shall  be 
removed  by  using  designated  sorbents 
and  containers.  Large  spills  shall  be 
contained  using  diking  materials  if 
necessary.  Work  shall  be  performed  in 
diked/curbed  areas  where  the  potential 
for  spills  is  high. 

26.  During  spill  removal,  the 
following  safety  pro<:edures  shall  he 
observed. 

a.  Contact  with  the  spilleti  material 
shall  be  avoided; 

b.  Unnecessary  personnel  shall  leave 
the  area; 

c.  Appropriate  protec:tive  etjuipment 
(described  under  Conditictn  fl  above) 
shall  be  worn; 

d.  The  area  shall  l>e  ventilated; 

e.  Personnel  exposed  in  any  manner 
to  the  spilled  material  shall  te 
decontaminated  thoroughly  using 
eyewashc-s  and  bodywashes  available  in 
the  pro<*ssing  area;  this 
decontamination  shall  occur 
immediately  following  spill  removal; 
and 

f.  Techni»:al  advice  shall  l)e  obtained 

as  necessary. 

27.  Authorities  shall  be  notified  if  the 
spilled  material  est^pes  downstream. 

28.  All  tanks  containing  ignitable 
waste  shall  meet  Amrjrican  So«:iefy  for 
Testing  and  Materials  specifications  for 
ignitables,  and  shall  be  grounded  to 
prevent  sparking  and  potential  ignition. 
These  taiiks  shall  be  fitted  with 
discharge  valves  with  fusible  links  that 
dose  in  case  of  a  fire  emergency. 

2!!.  Storage  tanks  shall  be  ade(|uately 
maintained;  these  tanks  shall  be 
•JierJted  prior  to  pumping  ignitable 
liquids  into  the  tanks  to  a.ssure  that 
th(;re  is  ample  space  to  accommodate 
the  liquid,  and  that  the  proper  tanks  are 
being  filled  with  flushetl  liquids. 

Upon  re<;eipt  of  this  or(!>r  Fnvirosafe 
.Services.  Inc.  shall  give  afl'c  ted 
employees  notice  of  the  terms  contained 
herein  using  the  same  means  required  to 
inform  them  of  the  variance  application. 

This  order  shall  Ix^come  effective  on 
June  7.  1994,  and  shall  remain  in  effect 
until  mo<lified  or  revoked  in  accordance 
with  section  6|d)  of  the  (3(xupational 
.Safety  and  Health  Act  of  1970. 

.Sign.'d  .11  VViishinglon,  DC,  this  2M  di.y  of 
M.iy  1334. 
loseph  A.  Di^ar, 
Assistant  SiTrctury  ofUihut. 
Il-K  Doi:.  94-13716  Filed  «>^^>-!)4;  a  45  am] 

BILLING  COOe  4510-26-M 


Office  of  Federal  Contract  Compliance 
Programs 

Commonwealth  Aluminum  Corporation 
Reinstatement 

agency:  omce  of  Federal  Contrail 
Compliance  Programs,  Labor. 
ACTION:  Notice  of  Court  Order  Staying 
the  Debarment  Commonwealth 
Aluminum  Corporation. 

SUMMARY:  A  previous  notice  in  the 
Federal  Register,  appearing  on  May  27. 
1994,  at  Vol.  59  No.  102,  59  PR  27.581. 
advised  of  the  court-ordered  stay  of 
debarment  of  Commonwealth 
Aluminum  Corporation  (hereafter 
"Commonwealth  Aluminum"),  as  an 
eligible  bidder  on  Government  contnicls 
and  subcontracts  or  other  modifications 
of  any  existing  Government  contrnrts  or 
subcontracts,  and  further  advised  th.it  a 
copy  of  the  Order  would  bo  published 
as  soon  as  possible. 
FOR  FURTHER  INFORMATION  CONTACT: 
Annie  Blackwell,  Director  Program 
Policy,  Office  of  Federal  Contract 
Compliance  Programs,  U.S.  Department 
of  Labor,  200  Constitution  Ave.,  NW., 
room  C-3325.  Washington,  DC  20210 
(202-219-9430). 

SUPPLEMENTARY  INFORMATION:  A  copy  of 
the  Order  dated  May  19.  1994,  issued  by 
Judge  Jennifer  Coflman  of  the  U.S. 
District  Court  for  the  Western  Distri«,t  of 
Kentucky,  in  Commonwealth 
Aluminum  Corp.  v.  Reich,  Casi>  No.  94- 
0071-O(C),  is  attached  hereto. 

•Sigmid  the  3lsf  day  of  May  1994, 
VViishinf^tun,  DC. 
Sliiriiiy  ).  Wilcher, 

Deputy  Assistant  Sei.retary  for  Fmlonil 
(UmtnKf  Compliance  Programs. 

United  Slates  District  Court,  Western 
District  of  Kentucky,  Owensboro, 
Division 

(Jommonwiijlth  Ahiininum  Corjumition, 
Pluintiff  v.  United  Stntt^  of  Amt;rU:o;  Uniti.'il 
Status  Dt}pui^nu:nt  of  Labor;  Employment 
Stfintianls  Adiuinistrution;  Office  of  Fvdtirul 
Control  t  Compliance  Programs;  RolH.rt  B. 
Hpirh,  Sormtarv:  United  States  nf'i)tirtmi:i>i 
of  Labor:  Brmnrd  E.  Andrrson,  Assistant 
Sit^rr'tor\;  Employment  Standnrds 
Administmtion;  Shirley ).  Wilcher.  Ik-puly 
Assistant  StH:n;laiy.  Office  of  FedemI 
Contract  Compliance  Prof^rams,  Dcfcnd.iiils. 
Q)s.'  No.  94-0071-0(0;  filed:  May  2?i,  1994 

Findings  of  Fact,  Conclusions  of  Law 
Preliminary  Injunction  and  Slay 

Pursuant  to  5  U.S.C.  705  of  the 
Administrative  Procedure  Act  and 
F.R.C.P.  ()5,  plaintiff,  Commonwealth 
Aluminum  Corporation 
("Cxtmmonwealth")  moves  the  Coiu't  to 
stay  the  effectiveness  of  the  Final  Order 
and  Decision  issuixl  by  John  R.  Fra.ser, 


Acting  Assistant  Secretary  for 
Employment  Standards  in  the  matter 
styled  Office  of  Federal  Contract 
CowpIiar\ce  Programs,  United  Statcf. 
Department  of  Labor,  Plaintiff,  v. 
Commonwealth  Aluminum,  fcrmrrly 
Martin-Marietta  Aluminum  of  Kentucky. 
h.c,  Defendant,  Case  No.  '62~OVC-€t 
\H'.in\\n'ti  judicial  review  of  thai  derision 
fiy  tl-iis  Court.  Th*;  Court  hns  con.'.iderfd 
fhf:  oatire  record  herein  including  th$' 
iifftdavits  submitted  by  pLtiiitiff  ia 
.support  of  itsapplicatioa.  Now. 
tiiftrefore,  the  Court  makes  the  foUowui^ 
fiiulini^s  of  fact,  conclusions  of  law.  and 
caters  the  following  Prolindnary 
fnjunc.tion  and  Stay  of  Agency  Ac:tiiiu 

Fifidings  of  Fact  and  Conclusions  of 

f.aw 

C.onuuonwealth  is  the  corporate 
-ucc:essor  to  Martin-Marietta  Ahunuuin. 
of  Kentucky.  Inc.  On  or  about 
September  3, 1982.  detendant,  Office  of 
J'ederal  Contract  Compliance  Programs. 
linited  States  Department  of  Labor 
(t)FCCP")  filed  an  administrative 
( oniplaint  against  CommonweaUh 
alleging  that  Commonwealth  had 
violated  provisions  of  the  Rehabilitation 
Act  of  1973,  as  amended.  29  U.S.C.  793, 
el  seq.,  and  the  regulations  promulgated 
thereunder,  in  connection  with  its 
hinng  practices  at  its  aiumiiuim  plant  in 
Lewisport,  Hancock  County.  Kentucky. 

After  the  close  of  pleadings  and 
(h.sc(>very,  the  issuers  raised  by  the 
Administrative  Complaint  were  tried 
before  Administrative  Law  Judge  Daniei 
].  Roketenetz  on  June  24.  1985  through 
June  27, 1985.  Judge  Roketenetz  issued 
a  Recommended  Decision  and  Order  on 
June  26, 1986.  In  his  Recommended 
Decision  and  Order,  Aricninistrative  La;i 
Judge  Roketenetz  recommended 
dismissal  of  OFCCP's  Administrative 
Couiplaint  in  its  entirety.  OFCCI'  took 
exception  to  the  Recomnunrifd 
lk:i.i<\()X\  and  Order  of  Administrative 
f.aw  Judge  Roketenetz.  The  parties 
firiefed  the  exceptions  to  the  A.ssistant 
.Sef;retary  for  Employment  Standards 
The  Acting  Assistant  Secrt^tary  for 
{jnployment  Standards.  I'nited  Statf^ 
Department  of  Labor,  issued  a  Final 
Decision  and  Order  in  Case  No.  82- 
OFC-6  on  or  about  February  10.  1994 
The  Acting  Assistant  Secretary  for 
Fmployraent  Standards  has  niled  that 
f  iornmonwealth  violated  §  503  of  the 
Rehabilitation  Act  of  1973. 
C'oncomitantly,  tfie  Acting  Assistant 
Secretary  has  ordered  that 
riommonwealth  give  five  of  the 
(  omplainants  in  the  proceedings  olftirs 
of  employment  within  sixty  days  of 
Commonwealth's  receipt  of  the  Order 
■  MiX  has  ordered  retroactive  seniority 
r:nd  other  benefit.s  In  addition,  the 


Federal  Register  /  Vol.  59,  No.  108  /  Tuesday,  June  7.  1994  /  Notices 


29445] 


Acting  Assistant  Secretary  has  ordf.rMl 
that  Commonwealth  will  be  ineligible 
for  the  award  of  any  government 
contracts  or  subcontracts  and  will  b" 
ineligible  for  extensions  or  other 
modifications  of  any  existing 
gove.-nnient  contracts  or  subcontracts  !■ 
li  does  not  comply  with  tl;>-  other 
fornponents  t-f  his  Order. 

Commonwealth  owns  and  operate.-: 
find  aiumuium  plant  located  near 
I.c-wi.sport  in  Hancock  County, 
Kentucky.  Tiie  plaintiff  produces 
aluminum  in  sheet  form  which  it  scU'? 
and  distributes  to  v.irious  ti;:>tomers. 
flniployees  who  work  in  produc:tion  and 
maintenance  are  members  of  the  Local 
7J25.  linited  Steel  Workers  of  Amcrujj 
and  are  hourly  personnel.  All 
c  omplainants  involved  herein  sought 
jobs  in  the  production  or  maintenanct. 
area  within  the  plant.  Between  1980  and 
today.  Commonwealth  has  had 
government  c:ontracts  with  a  total  valu'- 
of  .'?4.500,fi22.48.  Commonwealth  bos 
had  no  direct  government  contracts 
since  1990.  Comntonwealth  has  one 
government  subcontract  which,  wheo 
fulfilled,  will  have  a  tr>tal  value  of 
.$4.805.1 2'MO. 

OFCCP  d*'b(yred  Commonwealth  as  ;. 
government  contractor  and  on  April  2'« 
1?><.4,  OrCCF  published  a  notice  f,f 
Ciommonwealth's  debarment  in  the 
Federal  Register.  Such  debarment  notu  ^• 
appears  at  59  Federal  Register  22178 

The  parties  have  advised  the  f lourf  o* 
ttie  balancing  factors  under  the 
Celebrezze  c;ase  and  several  other  Sixth 
Circuit  cases  with  respect  to  tJ.-mporary 
injunctions.  The  factors  are.  Likelihoofi 
of  success,  irreparable  harm,  public 
interest  and  looking  at  the  harm  to 
everyone.  The  Court  will  address  en  t- 
of  those,  albeit  fairly  briefly 

With  regard  to  the  likelihood  of 
success,  th"  Ci.urt  does  not  believe  tlint 
there  can  be  an  automatic  kju>«;  jerk 
reaction  in  every  case  where  the 
DeiJirtment  of  Labor  reverses  the  Al.J 
The  C(;urt  understand  that,  at  this  stag*' 
its  responsibility  is  to  fac:ially  afldress 
the  merits.  However,  the  mere  revtTsal 
of  an  Administrative  Law  Judge  alone  i> 
not  n»K.essarily  enough.  Nonetheless. 
the  Adinini.strative  Law  judge  has  had 
the  opportunity  to  see  the  witnesses, 
review  dtKunients,  and  measure 
credibility.  In  this  particular  cas*-. 
Common ivealth  has  shown  a  likelihotx! 
fif  success  because  it  has  aln-ad\  won 
ortce  in  front  of  an  Administrativi;  Lau 
Judge  and  in  light  of  the  other  factors 
whi(;h  the  Court  will  address.  The  Cour 
does  not  credit  the  conc(;rn  of  the 
plaintiffs  that  there  has  not  been  any 
allegation  that  the  individual 
complainants  would  hav«?  been 


employed  to  do  government  contract 
work. 

The  issue  of  irreparable  harm  is  the 
most  intriguing  for  tiie  Court  The  Coutt 
has  done  its  own  research  in  addition  to 
the  rest^::rch  furnished  by  the  parties. 
Tiitrc  an;  no  controlling  cases.  Sevend 
i.iv  persuasive,  including  Firestone  Tin: 
f^  nubbr-r  Co  V  Marshall.  23  FEP  C.;.se,    j 
527  (E  D.  Tex  1 980).  that  debarment  j 

const  it  utf;.>  irreparalde  hann.  The  Coud 
di.v'igices  vv ith  that  conclusion.  In  the       j 
Court's  opinion,  tlie  proper  analysii  is      | 
tc  uxan.ine  the  harm  of  con;pliducf;  and 
o.'it  th:!  harm  (.f  non-cumpliance  There 
<;ro  stivcral  reasons  for  the  Court's 
conclusion.  One  reason  in  that  there  aie 
cases  that  ;.re  persuasive  and  while  not 
f  Kactly  on  point,  indicate  that  the  courts 
m  various  factual  .settings  were  looking 
i'.-  the  co.st  of  compliance  rather  than  the 
I  (jst  of  non-compliance.  Those  cases  arv 
Ltdhh-tter \ .  Baldwin,  479  U.S.  1309 
(198f.).  liuir  v.  Estelle.  050  F.2d  55;).  .t 
57  1  (r,th  Cir.  1981).  and  Pitroleum 
Ls'.plorution,  Inc  v.  Public  Service 
(:oninu!,sion.  304  VS.  209  (1938)  In 
I'ctrohnin  Exploration,  the  petroleum 
cf'Kipany  argued  that  it  was  being  fori.ed 
to  (  hoose  between  complying  with  an 
agtMic>  order  on  the  one  hand,  whit.h 
would  recjuire  a  high  expenditure  of 
r.-Kjney.  or  on  the  other  hand  non- 
compliance, which  would  subj«>«.t  it  t»> 
harsh  penalties.  In  that  particular 
situation,  the  Suprfrrne  Court  st.'ites    the 
n(i  «-ss>ty  to  expend  for  the  investigation 
or  to  take  the  risk  for  non-( ompliana^ 
df/es  tuit  lu.stify  the  injunction.  It  is  n;if 
the  sort  of  irreparable  injury  against 
wtuch  equity  proter:ts  "  Id  at  221 
P'troUum  Exploration  dw^s  not  in>.trii(.t 
courts  to  look  at  the  cost  of  rompliance. 
f'ut  it  does  begin  to  hint  at  that  t  iriicept 
.Af. other  case  the  Court  found 
persuasive  was  Southern  Ohio  l.oal  Co. 
V.  ( >ftice  of  Surface  Minir.fi  lir,  Im nation 
and  Enforcement.  Dept  of  the  Inurior. 
8  11  FSupp.  1324  (SD.  Oh.  19y3).n=i'f/ 
o:i  othrr  grounds.  1094  US.  .App.,  Lexis 
»H13.  April  8.  1994  hi  that  particular 
I  asi;.  the  district  court  a.ssesscd  the 
thf'at  of  irreparable  injury  fwised  on 
I  n;n{)li.ince  rather  than  on  noii 
compliance 

The  Court  also  finds  persuasive  the 
ca.se  that  was  cited  on  the  dav  of  the 
ttrnporary  restraining  ord»r  he.;nng. 
Vhiroval,  Inc  v.  Marshall.  20  FEPcas<;s 
44».  (D.C:.  f:ir.  1979).  While  Uniroyal 
(hies  not  explicitly  state  the  standard, 
the  Ciourt  of  Appeals  clearly  considered 
the  cost  of  avoiding  debarment  and  not 
the  cost  that  would  l)e  due  to  the 
debarment  itsf!|f.  In  this  Court's  opinion, 
explicit  in  the  f)alancing  test  is  the  rde 
tiiat  you  consider  the  cost  nf 
ciiaipbarif;e. 
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ire  one  reason  the  Court 
proper  measure  is  the 
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These  facts,  therefore,  are  not  parallel  to 
those  which  existed  in  Uniroyal. 

Going  on  to  the  third  element,  public 
interest,  and  the  fourth,  harm  to  others. 
The  Court  has  heard  testimony 
concerning  Commonwealth  l)eing  a  new 
company  with  a  different  approach.  The 
Court  has  also  heard  testimony 
concerning  administrative  delay.  There 
is  a  legitimate  public  interest  in  wanting 
employers  to  offer  employment 
opportunities  to  everyone  regardless  of 
disability,  regardless  of  age,  gender, 
race,  all  of  those  factors.  If  this 
heightens  the  public  interest,  then  it 
also  heightens  the  government's 
responsibility.  If  there  is  a  high 
government  responsibility,  then  waiting 
seven  or  eight  years  to  render  an 
opinion  frustrates  the  purposes  of  the 
Rehabilitation  Act.  In  the  Court's 
opinion,  the  government  has  acted,  if 
not  unconscionably,  perhaps  unfairly. 
Therefore,  in  the  Court's  opinion,  the 
public  interest — if  it  does  swing  over  to 
the  side  of  the  government  at  the 
outset— swings  back  because  of  the 
administrative  delay  that  has  occurred 
here.  Whether  this  case  is  considered  on 
an  expedited  basis  or  not,  there  is  no 
further  harm  to  the  government.  There 
is  some  value  in  the  employer  being 
able  to  rely  on  its  understanding  that  at 
some  point  a  proceeding  is  ended.  It  is 
not  reasonable  to  wait  seven  years  and 
come  in  and  do  something  and  then 
expect  immediate  compliance. 

As  far  as  harm  to  any  third  parties,  the 
employees  who  are  still  in  the  work 
force  are  working  now.  To  the  extent 
that  Commonwealth  should  lose  this 
case  on  its  merits,  those  employees  can 
gain  monetary  relief,  and  that  will  be 
satisfactory.  The  Court  will  not  hear  a 
claim  about  the  public  agency's  hann  to 
it  because  of  the  delay  that  has  been 
involved  here. 

Preliminary  Injunction  and  Order 

Based  upon  the  foregoing  Findings 
and  Conclusions,  it  is  Ordered  and 
Adjudged  as  follows: 

1.  Defendants,  their  officers,  agents, 
employees,  attorneys,  and 
representatives,  are  immediately 
enjoined  and  restrained,  directly  and 
indirectly,  whether  alone  or  in  concert 
with  others,  until  further  orders  of  this 
Court,  from  doing  any  of  the  following: 

a.  Seeking,  attempting  to  seek,  or 
taking  any  affirmative  steps  to  enforce 
that  portion  of  the  February  10, 1994 
Order  of  the  Acting  Assistant  Secretary 
for  Employment  Standards  which 
requires  Commonwealth  to  make  offers 
of  employment  to  Gregory  Gray,  W'ilda 
Matthis.  Kenneth  Sherrard,  William 
Zellers,  and  Thomas  Marshall,  or  from 
seeking  to  enforce  that  portion  of  the 


Order  which  grants  rehef  in  favor  of 
Robert  Etnire. 

b.  Seeking,  attempting  to  seek,  or 
taking  any  affirmative  steps  to  enforce 
or  place  into  effect  that  portion  of  the 
February  10,  1994  Order  of  the  Acting 
Assistant  Secretary  for  Employment 
Standards  which,  under  certain 
conditions,  makes  Commonwealth 
ineligible  for  the  award  of  any 
government  contracts  or  subcontracts 
and  makes  Commonwealth  ineligible  for 
extensions  or  other  modifications  of  any 
existing  government  contracts  or 
subcontracts. 

2.  The  Final  Decision  and  Order  of  the 
Acting  Assistant  Secretary  for 
Employment  Standards,  United  States 
Department  of  Labor,  dated  February  10, 
1994,  in  the  matter  of  Office  of  Federal 
Contract  Compliance  Programs,  United 
States  Department  of  Labor,  Plaintiff  v. 
Commonwealth  Aluminum  formerly 
Martin-Marietta  Aluminum  of  Kentucky, 
Inc.,  Defendant.  Case  No.  82-OFC-6, 
shall  be,  and  it  is  hereby,  stayed  and 
such  stay  shall  remain  in  full  force  and 
effect  until  such  time  as  this  Court 
specifically  orders  otherwise. 

3.  Within  three  business  days  of  the 
date  hereof,  defendants  shall  furnish  the 
Court  and  Commonwealth  with  a  full 
and  complete  written  listing  of  all 
agencies,  contractors,  or  others,  to 
whom  notice  of  Commonwealth's 
debarment  was  sent  by  defendants. 

4.  Within  five  business  days  of  the 
date  hereof,  defendants  shall  .send 
written  notification  to  all  agencies, 
contractors,  any  third  parties  identified 
pursuant  to  paragraph  3  hereof,  and  the 
Federal  Register,  that  the  effect  of 
Commonwealth's  debarment  has  been 
stayed  by  the  United  States  District 
Court  for  the  Western  District  of 
Kentucky,  Owensboro  Division,  pending 
the  appeal  by  Commonwealth  of  the 
Decision  which  resulted  in  the 
debarment  order  which  notification 
shall  include  a  complete  copy  of  this 
Temporary  Injunction. 

5.  No  security  shall  be  required  in 
connection  with  this  Order. 

So  Ordered  effective  as  of  May  1 9. 
1994,  at  6:20  p.m. 
Ifiinifer  B.  Coffman, 

fudge.  United  States  District  Court,  Western 
District  of  Kentucky. 

IFR  Doc.  94-13715  Filed  6-6-94;  8:45  ain| 
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NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  94-031] 

NASA  Advisory  Council,  NASA/NIH 
Advisory  Committee  on  Biomedical 
and  Behavioral  Research;  Meeting 

AGENCY:  National  Aeronaiiti<s  ;uk1 
Sp;i(  0  Administration. 

ACTION:  Notice  of  meeting. 

SUMMARY:  In  accordance  with  (he 
Ko(i(!r,jl  Advisory  Committee  Ad,  FubJii. 
Law  92^63,  in,  amended,  the  National 
A(>roiiii:-:i(.s  and  Space  Adminiblralinn 
unnouiK.es  a  meeting  of  the  NASA 
Aflvisory  Clouncil.  NASA/NIH  Advisory 
Coiiimittei!  on  Biomociical  ami 
Behavioral  Research. 

DATES:  June  16.  1094.  9  a.m.  to  5  p.m.; 
and  June  17.  1994,  9  a.m.  to  12:30  p.m. 

ADDRESSES:  National  Aerfmaulics  and 
Spa(  e  Administration,  Prognim  Review 
Center.  9th  Floor,  room  9H40,  .300  F 
.Street  SVV..  Washington.  DC  20.S4H. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 

Ariiauld  E.  Nicogossian,  Code  U. 
National  Aeronanlics  and  Space 
Administration.  Washington,  DC  2n5'!6 
202/3,58-0215. 

SUPPLEMENTARY  INFORMATION:  The 

meeting  will  be  closed  to  th.'  public  on 
iridi.y,  June  17,  1994.  from  11:30  a.m. 
to  12:30  p.m.  in  accordance  with  5 
lI.S.C.522b(c)(6).  to  allow  for 
di.scussion  on  qualifications  of 
individuals  being  considered  for 
nn-mlH;rship  to  the  Committee.  The 
remainder  of  the  meeting  will  he  open 
III  the  public  up  to  the  .seating  uip;>city 
of  the  room,  'i  ho  agenda  for  the  merting 
is  ;..;  fr)I!fn\>,; 

—I  .'pdatc  of  NASA  Progra.ms 
—Report  on  NAS.A/NfH  Activities 
— ljpd:ite  on  Tolemodicjnc  I'rogra.m 
—  llpd-ite  on  International  Spa<;e  .Station 
Aljiha  iind  Russian  Prc>g.-dm 

— Committet;  Hecommcndations/Fotiinj 
I'lanning 

It  is  imperative  that  the  meeting  be 
held  on  these  dates  to  accommodate  Ihi? 
scheduling  priorities  of  the  key 
partic:ipants.  Visitors  will  \k  requested 
to  sign  a  visitor's  register. 

Uiiletl;  June  1, 1994. 
Tinjolhy  M.  Sullivan, 

Ailviscry  Comnuttrc  Munng'-nmr.t  ()}fi,  rr. 

Niitnmal  Aeronautics  and  Sparr 

Administralion. 

IKK  Doi.  94-13767  Filed  6-f>-94;  HA'i  utr,] 
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[Notice  94-030] 

NASA  Advisory  Council,  Life  and 
Microgravity  Sciences  and 
Applications  Advisory  Committee,  Life 
and  Biomedical  Sciences  and 
Applications  Advisory  Subcommittee; 
Meeting 

AGENCY:  National  Aeronaulirs  and 
Space  Administralion. 

ACTION:  Notice  of  meeting. 


SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act.  Public 
Liw  94-4B3,  as  amended.  Ihe  National 
Aeronautics  and  Space  Adn:inis!ration 
announces  a  meeting  of  the  ;\.'\SA 
Advi.sory  Council,  Life  and  Microgravity 
Sciences  and  Applications  Advisory 
Committee,  Life  and  Biomodiral 
Sciences  and  Applicniions  Advisory 
Siibconimillee. 


DATES:  June  14,  1994,  8:30  a.m.  to  5 
p.m.;  and  June  15,  1994,  H:30  a.m.  to  4 
p.m. 

ADDRESSES:  Hionetics  C>jiiferenct»  Room 
suite  340.  250  E  Street,  .SW.. 
Waslsington.  DC  2054(i. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Ronald  J.  White.  Ccxle  L'L,  National 
Aeronautics  and  Space  Administration, 
Washington,  IX  20546,  202/358-2147. 

SUPPLEMENTARY  INFORMATION:  The 
m.'(!ting  will  be  closed  to  the  public  on 
Wednesday.  June  15,  1994,  from  1:30 
p.m.  to  2:30  p.m.  in  accordance  with  5 
U.S.C.  522b(c)fr,),  to  allow  fr)r 
discussion  on  qualifications  of 
individuals  being  considonid  for 
membership  to  the  Subcommittee*.  The 
remainder  of  the  meeting  will  be  open 
to  the  public  up  to  the  seating  rapacity 
of  the  room.  The  agenda  for  the  meeting 
is  as  follows; 

— Introductions 

—Overview  of  Office  of  Life  J% 

Microgravity  Sciences  and 

Applications 

—  Programs  and  Activities  of  the  Ufr 
and  Biomedical  Sciences  and 
Applications  Division 

—Related  Activities  of  the  Aerospace 
Medicine  &  Occ;upational  Hi;alfh 
Division  and  Microgravity  .Sciences  & 
Applications  Divisions 

— Spacje  Station  Centrifuge  Facility 
Background  &  Issues 

— SulxMjmmittefl  Activities  and  Strategy 
Discussion 

It  is  imperative  that  the  nuHiting  l>e       * 
held  on  these  dates  to  acvommodafe  the 
scheduling  pricirities  of  the  key 
participants.  Visitors  will  he  nrquesleil 
to  sign  a  visitor's  register. 


Dated:  June  1,  1994. 

Timoihy  M.  Sullivan, 

Adv/.sory  Ommittee  Management  Offuir, 
Na  tionaJ  Aeronautics  and  Space 
Adminibtnition. 

IFR  Do.;.  94-13766  Filed  6-6-94;  8:45  ai!i| 
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NUCLEAR  REGULATORY 
COMMISSION 

Documents  Containing  Reporting  or 

Recordkeeping  Requirements:  Office 

of  Management  and  Budget  (OMB) 
Review 

AGENCY:  Nu(  Irar  Regulatory 

Commission. 

ACTION:  Noti»;e  of  the  Office  of 

Management  and  Budget  review  of 

informaticm  collection. 


SUMMARY:  The  Nuclear  Regulatory 
Commi.vjion  (NRC)  has  recently  " 
submitted  to  thr  Office  of  Managerneni 
and  Budget  ((JMBJ  for  review  the 
following  proposal  for  the  collef:ti(,n  of 
information  under  (he  provisions  of  the 
Paperwork  Reduction  Act  of  1980  (44 
I  ).S.C.  Chapter  35). 

1.  Type  of  submissicm,  (new,  revision, 
or  extension):  Revision. 

2.  The  title  of  the  information 
collection: ' 

NRC  Form  171.  'Paper  to  Pap.;r 

Duplicmlion  Ri:quest" 
NRCFcjrm  171  A,  "Multi-Media 

Duplic;ation  Request" 
NRC  Form  1 71B.  "Microfcjrm  to  Paper 

Request" 

3.  The  fcjrm  immber  if  applicahln: 
NRC  Forms  171.  171A  apd  1710. 

4.  How  often  Ihe  col]tic;tion  is 
n^qnired:  On  ocrcasion. 

5.  Who  v/ill  be  required  oraskcni  lo 
report;  Individuals  or  companies 
requc!sting  c^)pies  lo  be  made  by 
reproduction. 

6.  An  estijiiafe  of  the  numlxir  oi 
annual  responses;  18.300. 

7.  An  estimate  of  the  total  numlnr  ■•( 
hours  nc^eded  annually  to  complete  the 
requirement  or  request;  1,208  houra 
(18.300  fonns  x  .Of.C  hr/fo.Tii)  c»r  al>o.il 
4  minul«;s  per  individual. 

8.  An  indiciition  of  whclhe-r  scjction 
3504(h),  Public  l.aw  9(,-511  applies;  Not 
applicjalile. 

9.  Abstract:  Thc-se  forms  are  utilized 
by  individual  mcmibers  of  the  public  lo 
requi!st  reproducticHi  of  publicly 
available  clocucnenls  in  NRCs 
Headquartc-rs  Public  Document  Rc«)ui 
(I'DR).  Copit!s  of  Ihe  form  are  utili/.ed  by 
the  reproduction  contractor  to 
acjcompany  order  and  then  discard. 

(iipies  of  the  submittal  may  Xm 
insp«'c;l»»d  or  obtainetl  hn  n  fee  from  Itn; 
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(Oociiel  No.  4i>-8724-MLA;  ASLBP  No.  94- 

695-03-MLA] 

Cheimetron  Corporation.;  Designation 
of  Presiding  Officer 

P'lr-iMant  to  iteU^gation  by  the 
(a)iv.niissu'n  dated  Deceaiber  29.  I*)'.^. 
pub'lished  in  the  Federal  Register.  .'»7  FR 
2H7tO  (1972).  and  ^tj  2.103.  2.700.  2.702, 
2.714.  2.714a.  2  717  and  2.721  of  the 
Conittiission's  Rt^gulations.  al!  as 
ame.uled.  a  single  member  of  the 
Afomic  Safely  and  Licensing  Board 
P.-mel  is  henrby  designated  to  rule  on 
petitions  for  leave  to  intervem;  and/or 
requests  for  hearing  and.  if  necessiiry,  to 
serve  as  the  presiding  officer  to  conduct 
thif  hearing  in  the  event  that  an  informal 
adjudicatory  hearing  is  ordeoKl  in  the 
following  Materials  Licen.se 
^mendment  proceeding. 

(;tiiMiietr(in  Corporation  (Oert  A»(^(iiie. 

Harvard  Avenue  and  McCJean-Kohi  o  ^itir-,, 
Ni^vvhurgh  Ht-ifihts  and  Cuyahogii  lltright!^, 
Ohio).  .Source  Mnforial  License  No.  SIKI- 

I  •.'-.7 


rht-  Presiding  Officer  is  lieiui; 
lifsii-nated  pursu.uit  to  10  CFR  L !  icr  ,.^ 
the  Cocunission's  Regulations. 

I::f*»rm.il  iifMticg  Pro(.e.it;r(;s  tuv 
Msfe rials  Licen.sing  Adjudicatiaa-.,' 
i)iifr.i  .(ied  i;i  the  Federal  Rejjisler  '">4  t'K 
.'12:.nH''],Hv).  This  .iCiioii  is  in  i'sp,.!;," 
n»  i  r.";::e>'  for  a  heirirsg  subni'tted  by 
riiris  Trepil  cu  b«.K;df  of  f'\.rrh  D.sy 
C"oaiiti-  i.-i.  Tiii?  peritioner  reu.ue.-.ts  ,i 
h:\!r!i',ii«>t:  a  notice  pub!i>heii  by  tiu- 
Oifii  e  ut  Tviu'rlear  Mats-rial  Saiet;'  a;id 
Safegu.ir.  Is,  dated  April  4.  r.»')4,  entifl  rl 
■(;':>:is,.K.;utifia  of  Aau^ndira-iiJ  to 
(irieini'troa  ("orporatiori  Liceij.se  .uui 
Oppi.eiurefy  for  Hearing  (.">*^^)  FK  17!  j+, 
Apii!  H,  1^94). 

the  presiding  officer  in  fh^^ 
prmeeditit;  is  Atiministrative  Ji;:ic;- 
j  ui'es  P.  Cleason. 

Following  consultation  viitti  the  I'aat-l 
Cihairaun,  pursuant  to  the  pr(>visions  ot 
iO  C:FK  2.722,  the  Piesi(iieg  Officier  h.i.s 
.'.[ip'iiiited  .'\dnuais;rative  judge  Jt  rry  R 
Kline  to  assist  the  I'n-siduig Oiiicir  lu 
taking  evideiu.e  and  in  {)repari.'ig  i 
siiit.ible  record  for  review. 

.Ml  (.orr5;spondence.  dociimeats  ami 
o'her  if.aterials  shall  be  fileil  ivi'h  l^dge 
(lle.'son  and  judge  Kline  in  accordance 
with  10  CFR  2.701.  Their  addres.es  -r- 

.\<'.i(i;tii-.lra'ive  |ailf;e  liittu'-i  V.  Cb-ii^nm. 
IVr-^'tiing  OftiCHr.  Atisjiiii:  S<<fVly  ,i;ul 
l.ii^-.-i;iTlg  Ooi'rri  Pinu-I.  U.S.  Nmi  U-.^r 
Kffiiii.itory  (.'<imiiiisiii;ri.  VV,;>(!mii;*(..(;,  (H; 
irO'iS'i 

.\a:!iiiii'itr.ttiv»r  Iiicin»'  Jt^ny  K.  Kleif.  S(i,.-i.i  •! 
A,s>i-.t,ml,  Atiiiidc  Siifety  iii'.ti  l.ii.cc.siiic; 
lt.i.:rd  f'.iriel,  II  S.  Ni;f:U;ar  f<tri;iil..li.(v 
(AJne'iissicm.  UVj^hiiiBtriii.  '>K'.  <!t)'i'>.'i 

Iss;i.mI  at  P.f'hestia,  M.iryl:i.:!d,  r!^■,  st-^r  >)  y 
lit  M;  y  l'''t4. 
B.  Paul  Cotter,  Ir  , 

Lliifi  Ailntiiii.stnitiirfii'lfr.  At!';;iu  iVi/c'y 
nriJ  Lii' ;':-iiri^f}iKir'l  I'linrl. 
If-R  (K.(  -  04-1:577:J  Filtrd  f.-».-t4,  H.4'.  !i!>| 
BILLING  COOe  r590-fll-M 


(Docket  No.  50-245] 

Northeast  Nuclear  Energy  Co.; 
Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  Hearing 

The  U.S.  Nu<:Iear  Regulatory 
Commission  (the  Commission)  is 
{.oe.siilering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  DPR- 
21  issued  to  Northeast  Nuclear  linergy 
Ciompany  (NNFCO)  for  operation  of 
Millstone  Nuclear  Power  Station.  Unit 
1.  huated  in  New  London  Ciounty. 
C:onni!(;ticut. 

The  proposed  amendmi-ul  adds  a  ru;w 
section  to  Technical  SptJcilication 
SfH.tJnn  f».l7  and  would  requin?  tliat 


proc«durf;s  be  in  place  to  provide  for 
monitoring  and  samplin!»  of  emergfjm.y 
stTvic  »•  wafor  (ESVV)  discharge  flow 
during  au.idonl  conditions  whon  a 
positive  diffnmnti.d  pressnro  cannot  be 
maintained  between  ESW  and  low 
jjn^ssure  c«K)lant  injection  [LVCl]  in  the 
I.I'C'I  heat  exchangers. 

Before  issn-HK  e  of  the  prop<jsed 
licen-e  am-^ndment,  the  Commission 
will  have  made  findings  n?«j(iinjj  by  the 
Atomic  Energy  Aft  of 't)S4,  as  aniended 
(the  A(  t)  and  ihe  Commission's 
regiiLitions 

The  C:f)mmis.sion  has  made  a 
proposed  detenninatinn  that  Ihi'- 
amendment  request  involvi-s  no 
sigMifi(,int  hazards  consideration,  t'nder 
lh(f  Commission's  regulations  in  10  CFR 
r»0.92.  this  means  that  op«-rntion  <.f  the 
facility  in  aceord;>nr'!  with  tht;  pn>pc*MMl 
aine:i(i'>-;it  would  not  (1)  involve  a 
signifi<  ..it  increase  in  the  proiwbility  or 
conseqiienr-esof  an  accident  previously 
evaluated;  or  {2)  create  the  possibility  of 
a  new  or  diff'vent  kind  of  accident  from 
any  accident  previously  evaluated;  or 
{'A)  involve  a  significant  reduction  in  a 
marj;in  of  safety.  As  required  by  10  CFK 
.')0.<nfa),  tiie  licensee  has  provided  its 
analysi-,  of  the  issue  of  no  signifi«Viiil 
hazards  considerntion.  whir  h  is 
presented  below: 

N\i:<.l)  li.f.s  ffv;f.v:-<i  Kie  j.r,,,i,jM-i!  ■  („:iiy-: 
!!i  .11  f  rtriinniie  with  10f;i-K50.'<2  and 
I  (iiu  li.iicd  tiiirl  the  f  ti.iiife  dues  not  i;jviiivf 
ii  sigiiiiicitiit  haz,iids  coiisiiJoriiriui)  (Micj. 
The  biixis  fur  ihi.s  c<.H(:);isioii  is  th:il  Uu<  l.'n.ij 
(lircii^oi  lOC;  K.V).<i2(».)un;  not 
I  (>iiipriir;iiM-d.  1  hr'  nroposjjti  ( ijjng);  tUnjs  lujl 
i!iv.)!vr  ,,n  S!lf;)/;<;.,:ic,.  ihe  ,  h,>ug!;s  w..ii!<l 
lict: 

I.  liivoivi;  ii  .si.i;)iiii<.i.iit  isiri.M.M'  iii  tfi<; 
():iit).J).lily  «;r  uKifiviiutru  t-.s  of  i-.ji  .in  uU-.n 
(<:(;v:ciijK'y  .-■r,i)!y7,.,i. 

T)h.'  pro(...)si'd  (  ha!i>;i'  (i(j<;s  ri;)i  afli  (.1  i!.<> 
priiliiilijliiy  of  any  previously  t'valiial.Mi 
iic!  idi!i!t\  be(.au-;i!  the  proposi-d  ciiaiig..'  only 
•iffi'i  ts  jvi,s1ac<:iilt;n!  opeMtioii.  The 
r<)i:sr'<jp"!)r()s  of  nn  :»  (  ident  ar-  p.jf.  ^Jjly 

iitTct  U!li  i)y  ;J„.  i  i;.|llg,;  sil)l>7  UWUUjU.S  llli.d 

could  Liit.T  !l)c  i;.SW  syvti-n-,  aad  i.l!!iii.i!i.|y 
l.<>ag!>!;;iid  Siji-nd,  if,i  posilive  dd^.   •  ,i:ial 
jirr'ssur!   i<  tin!  r-Minliiipcd  in  lh<-  I.J'f:i  !•..    i 
«!«i:K:(.'ij>,-r(  'i  hero  is  not  a  s;,m).tnt  ::iil 
in,'  reitm;  tuiix'  proli^ifii'ity  of  Mdv<T-.<- 
(■;o"'t'(!u»'iu',>!s  hriwevor.  s:n#;r>  n  t'<\^,;i\-> 
liiiliiriVui  the  IJCl  hca!  i.xi.hiin'/yfs  :.iIks 
w.iiilii  !ji*f«}(iiiirt-d. 

Ad,i;nonai!y,  .a  MJilsIoiw  ijiill  No   J,  ihi; 
f  '■.<t  'XI  i)ii)!ij(,'.-s  nil,'  oi>!y  used  f.  t  ixr  ;:s..iii„| 
tr.iii'- 1  .M.iing  during  th';  v.-uw-.-ii  mcnK-.s  i.i 
thi-  yew  As  «iu  !j,  <i,ry  ,;xp-.'ri.;r,,:fi  vi:ry'n*;!ij 
ri-ji;.  In  i.ddj'inn,  rddy  c  imriit  to^fi^g  ;jjul 
!  h.itl  '^ide  pressiiiizjition  djjnehstril.;-  ti.^u- 

ilit(;;ri!y  crich  r>:fll.'Iip.g  otjt'..;.!.  itilri;  ).' 
iJix'Mlki!.,  ..juaj-j.-jrly  siiiveitt  ini.i-  (t;.-.ii;'!g  -ji 
till!  l.iT.I  sy;.Ji.-iii  v«ii!  Ktcnuiy  iS  :;iiy  I.  .ifc.  _,.,• 
Ill  I  u;v. 

\U,i'}^',/ii\j^  of  Ilit;  tSW  di  .<Jiii(>,i;  will 
..Ihnv  luf.rly  dt:tiH:t;;in  of  any  radi'oliiwj;.  ,1 

l".!k;igi;    lf;i  rpli-n.se  IS  dotfVf.lO;!,  !hn 


appropriate  actions  will  be  taken  as  Ihe 
situation  requiras.  A«  lions  rmdd  include  the 
isolation  of  one  heat  exchangi>r.  the  throttling 
of  iJSVV  to  restore  Ihe  positive  differential 
|)ri?ssure  with  LPCI,  or  c-onlinoed  operation 
with  the  leakage  monilured. 

Therefore,  the  proi>osed  change  does  not 
invoke  a  significant  im:rease  in  the 
probabilily  or  consp'jucnie  of  a  previously 
iinalyzed  accident. 

2.  Crento  the  possihilily  cif  n  new  or 
diffi-reni  kind  of  art  idrnt  fmn}  any 
previously  analyzed. 

1  his  i  hang.;  only  affii  ts  ttie  »i.se  .)f  die 
KSW  syslcni  un<irr  posfaciadent  conditions. 
I  he  LPCI  system  wiii  continue  to  hjnclion  as 
I  n  diiid  in  ihe  arcidenl  analysis  No  other 
sy.slei!is  or  (onipomjnls are  a.'ie.  ied  by  this 
pmpo.'ied  T<-(  hniciil  .Sp.x  ificiiiion  i  liauge. 
Th.-rcfore,  Ihis  (.hiiiig.-  t:;iiini.i «  m  .lii-  .j  new  or 
djltcn  ii!  kind  of  aui.idcnt. 

3.  Involve  a  signlfii  ant  n  .Jut  iii,;i  in  il.,; 
>viar-.;''!i  of  sr:ft>ly 

This  proposwl  Tw  hnicalSpi  f  ilicjjiJo-, 
ddi-s  not  affect  norma!  I.K:!  i,.k  r;,ijnn  for 
Inr.is  ctxjiii.g.  This  .Spo<;il'i<:at;u!i  e.^iablishi's 
I  iint.rols  which  ensun>  that  an  untDonitored 
1.  li  ise  does  not  ojxur,  even  if  the  positive 
dilfrn-niial  pressn:.;  dues  not  exisi  in  the 
Llt:i  hi  at  exchanger  due  to  the  Ihrolllina  n» 
l.lf.I  ^ 

Remind!  of  the  di!fereii!i.jl  pie.,M,ie  ijy 
ilsi-!i  dijt".  not  priinioti;  failore  of  thi:  LPCI 
lv-;ii  exchaiigi  r.  For  a  n.lease  t(!  on  nr,  the 
heal  i-vchanuer  has  lo  f;dl  hy  an  -Mdependent 
latlhod  Both  hi-at  exchangers  will  hi?  eddy 
I  uri^nt  tested  each  refeeling  outrage  to  >;eswr.' 
iiiii'griiy.  Also,  routine  surveillance  of  the 
torus  water  would  delect  any  leakage  in  ihe 
hi.il  exi  iiuiigt-rs  during  liie  operaling  cycle. 
Itiesi!  nieii<>nrfs  provide coulidence  thai  the 
iiili'giity  of  liie  heat  exiJidiigiis  will  exist  at 
ihe  liine  of  the  pos*ul.iIed  a<cidi:«l. 

The  pt-riod  of  linie  when  LbW  pri-.»ure 
.'nay  Ik;  lower  th.in  LPCI  pressure  is  lindlcd 
to  several  days.  Considiring  the  integrity  of 
llie  fu-al  exchangers,  it  :s  very  iniiik.-Iy  I'li.it 
ilii-v  would  develop  n  Iir;lt  diiring  this  period. 

Although  unlikely,  if  a  leak  were  lo 
di-vi'lop,  it  will  he  detiH  tif.j  hy  the  rno^Tiioring 
and  sampling.  Survey  n.onito'ing  would  he 
iniii;ttt'd  prior  lo  loss  of  positive  ditfinintial 
pos'sure  S,ur.plii>geii.s:ires  that  any  teleAse 
low.  r  thiii:  the  sensiiiviiy  of  the  survey  meter 
woLild  also  In.'  deJei  l(;d  and  c^iiaiMilied.  1  !'e 
cjuatitity  of  Ihe  release  cdii  he  iMiijiuiled  hy 
assuming  rh  It  any  im.asan  d  n!!e.i.M'  exi.-il.d 
iMiii!:ii(;-,!sly  from  the  tiiie  thai  the  posiiivi- 
/Itffi'ri.iiiial  pr-s<;!in>  wt'v  jo-if. 

A'r(tit!>h  iirii  nli»d  np()n  f>r  inaiiitaining 
sy  •(•■It)  inie.'rilv.  the  positive;  dirtereiljid 
piiv-Mn..  rtocts  prcjvide  .;n  adcJiitonal  layer  of 
d.feiise  in  di-pd).  In  some  ao  ident  scenarliw, 
it  M.ii  ije  .-epl.u  td  i»y  a  nue.itoring  and 
sMiiioiiau  pr(;giani.  it  a  .i.lcase  is  .Jel<!cli,<l, 
;ipi)iop.i  tl,-  .1.  tion  wi't  he  l.ikeii  .».■>  lie 
siii;;,!:on  r.;<pii.-i.;s  C.n.  ideiiijg  Ihe  tni.ill 

likfijhotH:  of  a  -l:'.!  :t";_  |4|,i  ^.!.,:1] 

I IV.  •  !>c)iien'S's  of  mj:  !i  a  r-li-ase,  .i,!d  i.hr' 
cMi!;,->":s„i(,,  y  mi-Hsao^s  .-ivail.ililf',  lite 
pri);>cs.  deha'H;e  d'Hjs  no!  involve  a 
•  e.iiifif  rji^l  rechiction  in  the  Jiiari^iu  ol  saieiy. 


standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRG  staff 
proposes  to  determine  that  the 
amendment  n;<piest  involves  no 
significant  ha2uirds  consideration. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  rtxe ivcd 
within  30  days  afler  the  date  of 
publication  of  this  notice  will  be 
considered  in  mnkingany  final 
determination. 

Normally,  the  Commission  will  m.t 
issue  the  amendment  until  the 
expiration  of  the  .30  day  notice  period. 
However,  should  circumstances  chang" 
during  the  notice  period  such  that 
failun-  to  act  in  n  timely  way  would 
result,  for  e.x.nnple,  in  denting  or 
shutdown  of  the  facility,  the 
OnnmissioM  may  issue  the  license 
amimdmtmt  before  the  expiration  c)f  ihc 
30-day  notice  period,  provided  th.it  its 
final  cli;tc;nnin.ilion  is  that  ihe 
duiendinent  involves  no  signific  ant 
hazards  cronsideration.  The  final 
deiennination  will  consider  all  pmblic 
and  .Slate  comments  rec civi-d.  .Should 
the;  Commission  lake  this  ac;iion,  it  will 
publish  in  the  Federal  Re<^i.stera  notice; 
of  issuance  .ind  provide  fvir  c)pportonity 
for  a  hearing  ."ff<-r  issuan' c  The 
Conmiissioii  exj>iH  Is  th.it  the  neeil  to 
taki'  this  .ic  lion  vvill  occ  or  very 
infrequently 

Written  c;omments  mi^y  lie  suLiniltiil 
by  mail  lo  the  Rules  Review  and 
Direc  tives  Branch.  Division  of  Fr»:c-d.)t.i 
of  Information  and  Publications 
Services.  OITitre  of  .Administration  I !  S 
Nuclear  Regninto.i-y  Oimmissicjn, 
W.nshington.  I)C  205.'->.'i,  and  should  f  ile 
the  publication  dele  and  page  number  ol 
this  Federal  Register  iiotic  e.  Written 
comments  may  .ilso  be  de!ivc.rc:d  to 
Room  (iU22.  Two  White  Flint  North 
11.5.-i.5  Roc  kville  I'ike.  Rockviilo, 
Maryland,  from  730  a.m.  to  4:1.')  p  tn 
Fcfdei-il  workdays.  Copiers  of  wrio,!, 
coinments  nx^eived  may  bccjxaininid  .! 
the  \K(;  I'ublii  nociiinent  Ri^mn),  the 
fichn.n  ncilding,  2120  I.  .Strcx>l  NW  , 
VVashingt'.in.  1)C  LO.'i.'j.'i. 

The  filing  of  r«;cnie.sts  hjj  bearijig  .,c  J 
|M!iti.)i:s  f')r  liMvr  lo  ifilcrvene  is 
iliscus'.ed  beliivv. 

Hv  July  7,  I!..)!,  ihe  lic.i  n.M'e  iiay  !de 
a  rccjini.sl  lor  a  bi'..iring  vvitii  iiNpei »  l:i 
)s.siian<:c!  of  !h.>  anurmbrifnt  lo  t.'ic 
Milijec  t  fiicility  o]!;:r,iing  !i<;«"ise:i;jd 


'i'l.ii  K'liC  staff  hi'.^  reviewed  the 
licensee's  dJi.ilysis  and.  h.ised  on  lh;.s 
rc'vicrw.  it  appiiarrs  that  t!ic^  tbn-e 


any  pcistjii  v.'ho.e  lid-T.ist  Miay  be 
.i.n.-cled  by  ihi%  j!(X.t;i.-c!i;  g  .aid  wb<( 

VVI^.J:  .^i  !i)  j;.i;:i(  Ip-ii':  ,;«.  n  J;;;lty  I'l  ;he 

proc'  i.fliog  i!:>j.-:i  file  j  wrntol  n.cpii    t 
fcir  a  he.iriii;;  and  h  ii.;ii;io;j  for  le,;  v  ; 
iiicTvenc  Riipics's  for.)  heasinj^  ami 
pe:i!i"ai  for  li;.iv<;  lo  ilitervene  slij!!  I., 
filed  ill  jn  iird.in  c;  with  Iln; 
Coinniis.si.ni'-.  "Rides  of  I'Mtii- 1-  f.,i 
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!■  .i\ir  to  inlerv 
id  itted  as  a  | 
pt'Siti«;n  with 
hi)iird  up  to  15 
[)rehe-irin{' 
pHKeeiling.  l.u 
pflition  must  ? 
r  •tjuin'ments  ( 
Nd!  later  tha 
pit-hiaringcon 
priMeedinj^.  a 
Mipplement  to 
which  must  ii 
contentions  w 
litigated  in  the 
most  consist  of 
the  issue  of  Iav^ 
( (tut ro verted.  I 
shcdl  provide  a 
has»*s  f>f  the 
statentent  of  th 
opinion  which 
aii(i  on  which 
re  I V  in  provi 
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isin^  Procet?dings"  in  W 
rested  persons  shimUl 

copy  of  10  CI- K  2.714 
ble  at  the  Coitunisston'-. 
nt  Room,  the  Gt*hn  in 
L  Street  NVV.. 

20555  and  at  the  louii 
!it  room  located  at  th^ 
irces  Center.  Thre"  River- 
chnical  College.  Thaine^i 
. 574  New  London 
ich.  Goanecticul  0«»;U.(i 
heariiig  or  petition  for 
;  is  filed  hy  the  ahovf 
ission  or  an  Atonuc 
nsing  Board,  designated 
ijon  or  hy  the  Cifiairman 
afity  and  l.ii.ensii;g 
11  rule  OP.  the  requ<rst 
;  aiul  the  Secretary  or  the 
:  Safety  and  Lif:ensin« 
e  a  noti<:e  i>f  he.iring  or 
order. 

iy  10CIK2.714.  t 
e  to  intervene  shall  s*;' 
cwlarity  the  interest  of 
1  the  proceeding,  and 
st  may  he  .iffected  hy  the 
ot  w.'ihng.  The  petition 
ally  explain  the  reasuri^ 
)n  should  he  (HTri;irted 
reference  to  the 

(DThen.-.tnreofthf 
t  under  tiie  Act  ti>  h.- 
19  proceeding.  (2)  the 
nt  of  the  petituiiiers 
:;i'al.  or  other  intenrst  m 
and  (3)  the  possible 
ler  which  may  be 
iroceeding  on  the 
!resi.  The  jMrtitio::  shu'.ild 
!  specific  aspe(,l(s)  of  (he 
f  the  ppocieding  as  to 
wishes  to  inti.Tvene 
■>  has  filed  a  ptJtition  tor 
i  or  whu  has  been 
rty  m.ay  amemi  !he 
rtKjuesting  h-at«>  ni  th- 
days  prior  to  the  first 

ncesthediiied  in  th- 
sucli  an  amended 
tisty  the  spt'-fafiriry 
scribed  above. 
15  days  prior  to  the  hrsr 
erence  scheduled  ui  the 
•titic^ne'-  shall  flit;  a 
hi-  petition  in  ini^TviTif 
e  a  list  of  the 
are  sought  to  l»> 
natter.  Kach  contention 
a  specific  statement  of 
or  fact  to  be  raised  or 
addition,  the  petitioner 
jrief  explanation  of  the 

on  and  a  concise; 
alleged  facts  or  ex{>ert 
support  th(!  contention 
petitioner  intends  to 
e  contention  at  the 


( ne 


lOl  t 


con  en 


u  lud 
f  ich 


col  tenti 


t  le 


ng  thi 


he  iru'.g.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  whic;h  the 
ptrtitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
tiiose  facts  or  e.xjMirt  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  iimited  to 
niattets  within  the  scope  of  the 
arn-.-nthnent  under  consideration.  The 
contention  nujst  bfj  one  which,  if 
proven,  would  entitle  trie  petitioner  to 
r"U-  f  A  petitioner  who  fails  to  hie  sui  h. 
a  supplement  which  satisfies  these 
reqmoMrients  with  respett  to  at  least  nm- 
if'Utsntion  will  not  be  permitted  to 
p.irticipate  as  a  party. 

Those  pennitted  to  intervene  berome 
pi'.rtu-s  to  the  proceeding,  subject  to  any 
iinutations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  f'.iiy  in  the  conduct  of  the 
htMruig,  including  the  opportunity  tri 
present  €;vidence  and  cros.s-examine 
wunt.-ssi-s. 

If  a  fiearing  is  requested,  the 
Commission  will  make  a  final 
liett  rrnination  on  the  issue  of  no 
signifit:ant  hazards  consideration.  The 
final  determination  will  serve  to  decide, 
vsh'!!'.  the  hearing  is  held. 

It  the  fin.'d  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
anil  i!uike  0  immediately  eff«-c!ive. 
Ti'jtwith.staiiding  the  rec[uest  for  a 
hi;ariug.  Any  hearing  held  would  take 
plai  e  ati<;r  issuance  of  the  amendment 

If  flu;  final  determination  is  ih;(t  tin? 
ametulment  request  involves  a 
significant  h;.zards  consideration  any 
h'>  inng  h.:!d  would  take  place  Ixrli.re 
'lie  issicuii.e  of  any  amendm.ent. 

A  reqiiest  for  a  hearing  or  a  petition 
lof  h-iv»r  to  iiitervmie  must  be  filed  wi'.i. 
th»-  S.?i:n.'t.!ry  of  the  Commission   I 'S 
Niu  I'-.nr  Ke;^uiatory  Commission, 
VV.i^.funf;ton.  IX:  205.'>.'i.  .Atiei'tinn 
Dockei'.ng  iud  Services  Bram  h.  or  ma) 
b»  dii'.vere.'i  to  the  Commission's  Publii. 
Uoc'unent  Room,  the  Celman  EUulding. 
2120  I.  .Strei  t.  N'W..  Washington.  DC 
M'if'Ct.  by  the  above  date.  Where 
petifioi-.s  are  filed  during  tlie  last  1(» 
days  of  the  notice  period,  it  is  rcque.sted 
thai  the  petit;(>ner  promptly  so  inform 
the  Commission  hy  a  toil-free  tele-phone 
j;all  to  Western  Union  at  l-(Hno)  24,S- 
."".lOU  (in  Missouri  l-(800)  342-(>70O). 
Thi-  Western  Union  operator  sliould  be 
given  Datagram  Ideiitifiaition  Number 
N  11.123  and  the  following  message 
addres.s«>d  to  |ohn  F.  Stolz:  petitioner's 
name  and  telephone  nuinl>er.  date 
petition  was  mailed,  plant  name,  and 
publication  date  and  jwge  number  of 


this  Federal  Register  notice.  A  lojiy  of 
the  petition  should  also  be  ser.t  to  the 
Otfice  of  the  Cenerai  Counsel.  U.S. 
Nuidear  Regulatory  Commission, 
W.ishington.  DC  20555.  and  to  Cft.ih! 
tiarfield.  E.-quire,  Day,  Berry  *<  Howard. 
Counselors  at  law.  City  Place.  Uartforil, 
Connecticut  OB503-3409,  atiorney  for 
tlie  litcnse. 

Nontimelv  filings  of  pftitiou>  tor  - 
u.-i'.ie  to  intervene,  ameruied  petitions, 
supplemental  petitions  and/or  requests 
for  hc'tiring  will  not  be  entertain<-d 
;!bsent  a  determination  by  the 
Commission,  th.e  presiding  officer  or  the 
presiding  Atomic  Safely  and  Lit  ensmg 
Bo.irtl  that  the  petition  and/or  nrfpiest 
•ihould  be  granted  based  upon  a 
balancing  of  the  factors  specified  m  Id 
t:iR2.714!:!HllfiHv)and  2:7U(d) 

lor  further  details  with  res[)trct  to  flh-. 
M  >ion.  see  the  application  for 
amendment  dated  May  27.  \wu,  .vhich 
IS  available  for  pubhc  inspei  tir>ii  it  the 
Cfinimissif.n's  Public  Documen;  Room. 
theCrt'lman  Building.  2120  L  Street, 
NW..  Washington.  DC  20555  and  at  th.; 
loi  -t!  public  document  room  l(R:;it<'d  at 
Leartung  Resources  Center,  Three  Rivers 
C:omMiunity-.Techrvical  fiollege,  Thames 
Valley  Campus.  574  New  London 
Turnpike,  Norwich,  Connecticut  (ib.itiO 

O.i'fd  at  Kockv.lif.  Maryland.  Ihi.s  t -» i!  .y 
(A  (v.f.e  W.M. 

I'fir  thr  NiulenrKemilat'iry  0;inri:is.itiii 

fames  W.  Anders«'n. 

Ai.tinii  ProJK  t(  Xkiniif;;r.  lr<']<i.>.  l.'tif  timiU: 
1-1.  [)h'isii>Ti  of  Hvactur  Pnnvrt  — ////,  Ojfti-: 
lit  \'ii4  inir  l{i:(i(t')r  Hr>;iiltitii>n. 
It-K  Dot    1)4-1  !7(.;!  Ktifd  r^i.-'iA.  H  4-.  HHil 
BiLUNG  CODE  7590  «)-M 

[OocKelNo.  55-30662-EA;  IA-94^07: 
ASL8P  No.  94-€9l-05-€A] 

In  the  Matter  of  Kenneth  G.  Pierce. 
S^orcv/ood.  IL;  Establishtnent  cf 
Atomic  Safety  and  Licensing  Board 

.Pu;susint  til  delegation  by  the 
iiommissioii  dat.'d  Decemiier  2"i,  I-»72! 
puhiished  in  (he  Federal  Re^^ister.  !7  IK 
liiJUi  (1972).  and  s^  2.]U.'i.  2  7u().  2  7i!-^. 
2.714,  2.717  and  2.721  of  the 
(iommissioii's  Ri-gulation.s.  all  a.-~ 
amended,  an  Atomic  Seifety  ami 
i.:i  ensing  Board  is  being  estabhsh-":  ir. 
trie  fiillowing  proceeding 

In  the  M,'.Iti?r  of  Keiiti')th  {;.  Picric, 
Short  wood.  I!..  I.ii  en.<e  No.  Ol'-;t027. -O^ 
t.iifori  emeet  A(  lion  lA-f|4-007 

This  Board  is  l>eing  estal'iisheil 
pursiianl  to  the  request  of  Kenneth  (' 
Pierce  (Licensee).  Nuclear  Station 
Operator  (NSO)  who  held  Reactor 
Operator's  License  No.  OP-30277-02 
Mr.  Pierce  was  employed  by  the 
Commonwenlth  Fdi.son  C,rjmpanv 


(CECo)  from  April  30,  1979  until  CECo 
terminated  his  employment  on 
December  2.  1993,  which  terminated  his 
license.  Mr.  Phillips  requests  a  hearing 
regarding  an  Order  issued  by  the  Deputy 
Executive  Director  for  Nuclear  Reactor 
Regulation,  Regional  Operations  and 
Research,  dated  April  21,  1994.  entitled 
"Order  Prohibiting  Involvement  in  NRC- 
Licensed  Activities  (Effective 
immediately)'  (59  FR  22693,  May  2, 
1994).  The  Order  prohibits  Mr.  Pierce 
from  participation  in  any  respect  in  any 
NRC-licensed  activities  for  three  years. 

An  order  designating  the  time  and 
place  of  any  hearing  will  be  issued  at  a 
later  date. 

All  correspondence,  documents  and 
other  materials  shall  be  filed  in 
accordance  with  10  CFR  2.701.  The 
Board  consists  of  the  following 
Administrative  Judges: 

Peter  B  Bloch,  Chairman.  Alomit  Safetv  and 
Licensing  Board  Panel,  U.S.  Nuclear 
Regulatory  Commission,  Washington.  DC 
20555. 

Richard  F.  Cole,  Atomic  Safety  and  Licensing 
Board  Panel,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555. 

Frederick  J.  Shon.  Atomic  Safety  and 
Licensing  Board  Panel,  U.S.  Nuclear 
Regulaterj-  Commission.  Washington.  DC 
20555. 

Issued  at  Bethesda,  .Maryland,  this  .list  day 
of  May  1994. 

B.  Paul  Cotter,  Jr., 

Chief  Administrative  fudge.  Atomic  Safety 

and  Licensing  Board  Panf]. 

|FR  Doc.  94-13772  Filed  6-6-94,  845  am] 
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(Docket  No.  40-08681-WLA-3;  ASLBP  No. 
94-693-02-MLA-3] 

UMETCO  Minerals  Corporation; 
Designation  of  Presiding  Officer 

Pursuajit  to  delegation  by  the 
Commission  dated  December  29,  1972, 
published  in  the  Federal  Register,  37  FR 
28710  (1972),  and  §§2.105,  2.700,  2.702, 
2.714,  2.714a,  2.717  and  2.721  of  the 
Commission's  Regulations,  all  as 
amended,  a  single  member  of  the 
Atomic  Safety  and  Licensing  Board 
Panel  is  hereby  designated  to  rule  on 
petitions  for  leave  to  intervene  and/or 
requests  for  hearing  and,  if  necessary,  to 
serve  as  the  presiding  officer  to  conduct 
the  hearing  in  the  event  that  an  informal 
adjudicatory  hearing  is  ordered  in  the 
following  Materials  Licensing 
proceeding. 

In  the  matter  of  UMETCO  Minerals 
Corporation,  P.O.  Box  1029,  Grand  Junction, 
Colorado  81502.  Source  Materials  License 
No.  SUA-1358. 

The  Presiding  Officer  is  being 
designated  pursuant  to  10  CFR  2.1207  of 


the  Commission's  Regulations, 
"Informal  Hearing  Procedures  for 
Materials  Licensing  Adjudications.  ' 
published  in  the  Federal  Register,  54  FR 
8269(1989). 

This  action  is  in  response  to  a  request 
for  a  hearing  submitted  by  Norman 
Begay,  P.O.  Box  1138,  Blanding,  IJT 
84511.  Mr.  Begay  requests  a  hearing  on 
the  amendment  of  UMETCO  Minerals 
Corporation's  source  material  license  to 
allow  receipt  and  dispo.sal  of  materials 
from  the  Department  of  Energy's 
Monticello  Tailings  Project.  Noti(  e  of 
the  amendment  request  was  published 
in  the  Federal  Register  at  59  FR  18426 
(April  18,  1994). 

The  presiding  officer  in  this 
proceeding  is  Administrative  Judj^c 
James  P.  Gleason. 

Following  consultation  with  the  Panel 
Chairman,  pursuant  to  the  provisions  of 
10  CFR  2.722,  the  Presiding  Officer  has 
appointed  Administrative  judge  Thomas 
D.  Murphy  to  assist  the  Presiding 
Officer  in  taking  evidence  and  in 
preparing  a  suitable  record  for  review 

All  correspondence,  documents  and 
other  materials  shall  be  filed  with  |udge 
Gleason  and  Judge  Murphy  in 
accordance  with  10  CFR  2"701   Their 
addresses  are; 

Administrative  Judge  James  P.  Gleason. 
Presiding  Officer,  Atomic  Safety  and 
Licensing  Board  Panel.  U.S.  Nuclear 
Regulatory  Commission,  Washington.  DC 
20555. 

Administrative  Judge  Thomas  D  .Vlurphv. 
Special  Assistant,  Atomic  Safet\  and 
Licensing  Board  Panel.  US  Nuclear 
Regulatory  Commission.  Washington.  DC 
20555. 

Issued  at  Bethesda,  Maryland,  this  :Usi  day 
of  .May  1994. 

B.  Paul  Cotter,  Jr., 

Chief  Administrative  ludgr.  Alonut  Safety 
and  Licensing  Board  PaneL 

IFR  Doc  94-13771  Filed  6-6-94;  8-15  ..ml 

BILLING  CODE  7$90-01-M 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

Notice  of  Request  for  Reclearance  of 
Standard  Form  2808 

AGENCY:  Office  of  Personnel 

Management. 

ACTION:  Notice. 


SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1980  (title 
44.  U.S.  Code,  chapter  35),  this  notice 
announces  a  request  for  reclearance  of 
an  information  collection.  Standard 
Form  2808.  Designation  of  Beneficiary 
(CSRS).  is  used  by  persons  covered 
under  the  Civil  Service  Retirement 
System  to  designate  a  beneficiarv  to 


receive  the  lump  sum  payment  due  from 
the  Civil  Service  Retirement  and 
Disability  Fund  in  the  event  of  their 
death. 

Approximately  2,000  SF  2808  forms 
are  completed  annually.  It  takes 
approximately  15  minutes  to  complete 
the  form.  The  total  annual  burden  is  500 
hours. 

For  copies  of  this  proposal,  contact  {.". 
Ronald  Trueworthy  on  (703)  90&-8550. 
DATES:  Comments  on  this  proposal 
should  be  received  within  30  calentlar 
days  from  the  date  of  this  publiration 

ADDRESSES:  Send  or  deliver  rommr-r.N 
to— 

Lorraine  E.  Dettman.  Chi«'f  Opcraticin'- 
Support  Division.  Retirement  and 
Insurance  Group,  U.S.  Office  cf 
Personnel  Management,  1900  E  S;.'. .  i 
NW.,  room  3349,  Washington.  DC 
20415; 
and 
Joseph  Lackey.  OPM  Desk  Officer. 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget.  New  Executive  Office 
Building,  NW.,  room  3002, 
Washington.  DC  20503. 
FOR  INFORMATION  REGARDING 
ADMINISTRATIVE  COORDINATION  CONTACT: 
Mary  Beth  Smith-Toomey.  Chief  Forms 
Analysis  &  Design  Section,  (202)  60b- 
0623. 

U.S.  Office  of  Personnel  Managemtni 
Lorraine  A.  Green, 

Deputy  Director. 

jFR  Doc.  94-13747  Filed  6-6-9-»  &-?5..-,| 

BILLING  CODE  6325-01 -M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

(Release  No.  34-34142;  File  No  SR-CHX- 
93-31] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  and 
Amendment  Nos.  1  and  2  by  the 
Chicago  Stock  Exchange,  Inc.  To 
Define  Members'  Rights  and 
Obligations  More  Precisely 

June  1. 1994. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
(■•Act"),  15  U.S.C.  78s(b)(l).  notice  is 
hereby  given  that  on  November  19, 
1993,  as  subsequently  amended  on 
December  29. ,1993, 'and  May  5.  1994.-' 


'See  Amendment  No.  1  toSR-CHX-9S-il 
•Amentimenl  .\o.  1  added  a  subsection  li)  fo 
proposed  Rule  18  of  Article  I  of  the  Exch^i.^i-s 
Rules  relating  to  suits  against  ihe  Exchange. 

*  Sec  letter  from  G«>o.'ge  T.  Sirr.on.  Foley  i, 
l-ardner.  to  Sharon  L.<i\\son.  Assislanl  D,.'Pttor. 


29452 


hange 
E>  cha 


Exchange,  Inc. 
e")  filed  with  the 
ange  Commission 
he  proposed  rule 
descril  ed  in  Items  I.  II  and  III 
Itei  OS  have  been  prepared 
regulaor}'  organization.  The 
blishing  this  notice  to 
on  the  proposed  rule 
;d  from  interested 


tic  e 


Federal  Register  /  Vol.  59.  No.  108  /  Tuesday.  June  7,  1994  /  Notices 


hi  inge 


and 


Fule 


the  Chicago  Stoc  : 
("CHX"  or  "Exc 
Securities  and 
(Commission") 
change  as 
below,  which 
by  the  self- 
C^ommission  is  p 
solicit  comments 
change  as  amend 
persons 

I.  Self-Regulator] 
SfatemenI  of  the 
the  Proposed  Ru 

The  CHX  submits 
proposed  rule  c 
amend  (i)  ArticlejIX 
sale  rule;  (ii)  Arti  :le 
and  5,  to  add  a  nqw 
suspension  rule 
Article  XVII.  Ruh 
5(d).  Article  VI. 
Rules  3  and  6,  to 
review;  (iv)  Art 
to  add  provisions 
against  the  Excha  ige 
and  (v)  Article 
conduct  inconsistent 
maintenance  of 
or  the  protection 
of  E.xchange  Rule  i 

II.  Self-Regulator  i  Organization's 
Statement  of  the  Puqwse  of  and 
Statutory  Basis  f<  r,  the  Proposed  Rule 
Change 

In  its  filling  witi  the  Commission,  the 
self-regulator\'  organization  included 
statements  conceiping  the  purpose  of 
and  basis  for  the  iroposed  rule  change 
and  discussed  an  r  comments  it  received 
on  the  proposed  i  ule  change.  The  text 
of  these  statemen  s  may  be  examined  at 
the  places  specifi  k1  in  Item  IV  below. 
The  self-regulatoiy  organization  has 
prepared  summai  ies.  set  forth  in 

C  below,  of  the  most 
;  of  such  statements. 


Organization's 
Terms  of  Substance  of 
Change 

the  following 

which  would 
to  add  a  new  short 
VII.  Rules  2.  3.  4. 
summary 
procedure:  (iii) 
4.  Article  VII.  Rule 

8.  and  Article  XII. 
idd  a  standard  of 

I,  Rules  17  and  18. 
relating  to  suits 

and  its  employees; 
Rule  12  to  make 

with  the 
and  orderly  markets 
)f  investors  a  violation 


[c\T 


sections  A.  B.  anc 
significant  aspect 


A.  Self-Regulator  • 
Statement  of  the 
Statutory  Basis  fi 
Cbanop 


Organization 's 
'urpose  of.  and 
the  Proposed  Rule 


0-, 


1   Purpose 

The  purpose  o 
filing  is  to  amend 
Rules  which,  co 
members'  rights 
precisely  and  giv 
flexibility  and 
with  violations  o 


fth 


[)iii>-,on.  ddled  April  : 
ir.ado  i^veral  substant 
riile  change  and  addtni 
Art:c!c  Mil.  Rule  12  to 
uiih  !he  maintenance 
or  I'r-.f  protection  of  in 
h\f  !jr.ni;e  Rules. 


e  proposed  rule 
various  Exchange 
ivuly.  define 
obligations  more 
the  Exchange  more 

ion  in  dealing 
Exchange  Rules 


1!  set 
aid 


pr(  tact 


1994  A.-neLd.-:!.:]!  \o  2 
changes  !o  the  proposed 
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First,  with  respect  to  short  sales, 
currently  if  a  member  enters  into  a 
contract  to  sell  stock,  as  a  general  matter 
he  must  believe  at  that  time  that  he  will 
be  able  to  perform.  If  he  has  no 
intention  of  performing  (i.e.,  dehvering 
stock  on  settlement  date),  then  entering 
into  the  contract  is  both  fraudulent  and 
a  violation  of  just  and  equitable 
principles  of  trade.  In  furtherance  of 
this,  the  Exchange's  proposed  rule 
requires  that  prior  to  effecting  a  short 
sale,  members  make  arrangements  to 
borrow  the  security  or  obtain  other 
assurances  that  delivery  can  be  made  on 
settlement  date.  Consistent  with  other 
exchanges'  short  sale  rules,  the  new  rule 
provides  an  exception  for  bona  fide 
market  making  activities.^  However,  in 
order  to  use  the  exception,  the  burden 
is  on  the  specialist,  market  maker  or 
odd-lot  dealer  to  show  that  the  sale  was 
indeed  part  of  bona  fide  market  making 
activities.  In  addition,  as  a  monitoring 
tool,  the  new  short  sale  rule  requires  a 
specialist,  market  maker  or  odd-lot 
dealer  to  notify  the  Exchange  whenever 
he  accumulates  a  position  (long  or 
short)  in  a  security  that  is  greater  than 
or  equal  to  5%  of  the  outstanding  public 
float  of  the  security- 

The  Exchange  also  proposes  to  add 
new  rules  under  Article  VII  to  give  the 
President  of  the  Exchange  greater 
flexibility  and  a  greater  ability  to  take 
summary  action  against  a  member  if  the 
President  has  reasonable  grounds  to 
believe  that  the  member  is  in  violation 
of,  and  will  continue  to  violate 
E.xchange  Rules.  This  expands  the 
President's  ability  to  take  summary 
action,  which  currently  applies 
primarily  to  situations  where  the 
member  has  financial  or  operational 
difficulties.  Under  the  proposed  rules, 
the  summary  action  could  include  a 
suspension,  or  a  limitation  on  the 
member's  activities  or  a  limitation  on 
the  member's  access  to  Exchange 
services.  Because  of  the  summary  nature 
of  the  action  that  will  be  permitted  by 
the  proposed  rules,  the  Exchange's 
proposed  rules  also  contain  provisions 
for  an  expedited  appeal,  requiring, 
among  other  things,  that  the  appeal  be 
heard  within  ten  (10)  davs.^* 


'See.  e.p  ,  New  York  Slock  Exchange  Rule 
44l)C:.10.  Interpretation  01  (Short  Salesl. 

■*  The  proposed  rule  provides  that  the  President, 
w  ithin  two  business  days  of  taking  summan.  action, 
furnish  the  member  with  a  written  statement  setting 
furlh  Ihe^ffcasons  and  specific  grounds  that 
con.?titute  the  basis  for  the  action.  The  projKised 
rule  also  provides  that  the  member  affected  may 
make  a  request  for  an  appeal  by  filing  a  wriiten 
notice  of  appeal  with  the  Secretary  of  the  E.xchanpe 
wiiiiin  five  davs  after  notification  of  the  Presidents 
action.  Appeals  filed  under  the  pro[iosed  rule  mu^X 
bi>  considered  and  decided  by  a  panel  appointed  bv 
ti-.p  Board,  composed  of  three  members  of  the 


The  proposed  rules  also  adopt  a 
formal  standard  of  review  for  the 
hearing  of  appeals.  Currently,  there  is 
no  articulated  standard  of  review 
contained  in  the  Exchange's  rules.  The 
standard  in  the  proposed  rules  prohibits 
an  appeal  panel  from  overturning  the 
fact  finder's  decision  if  the  factual 
conclusions  in  that  decision  are 
supported  by  substantial  evidence  and  if 
the  decision  itself  is  not  arbitrary, 
capricious  or  an  abuse  of  discretion. 

The  proposed  rules  also  add 
provisions  relating  to  Exchange  liability 
and  suits  filed  against  the  Exchange  and 
its  employees.  Current  Exchange  rules 
limit  liability  against  the  Exchange  as  a 
result  of  a  member's  use  or  enjoyment 
of  the  Exchange  facilities.^  The  rules  of 
MBS  Clearing  Corporation  limit  its 
liability  to  members  to  a  broader 
extent.''  The  proposed  rules  limit  the 
liability  of  the  Exchange  to  its  members 
to  situations  where  the  Exchange  has 
acted  willfully  or  with  gross 
negligence.'' 

"The  possibility  of  this  type  of  suit 
against  individual  staff  members  of  the 
Exchange  when  they  are  acting  on 
Exchange  business  makes  it  impossible 
for  such  persons  to  perform  their  duties. 
The  proposed  rule  also  prohibits  a 
member  form  suing  any  officer,  director, 
employee  or  agent  of  the  Exchange  or 
any  of  its  subsidiaries  or  any  other 
Exchange  official,  if  such  person  is 
acting  on  Exchange  business  or  business 
of  any  of  its  subsidiaries.  This  proposed 
rule  does  not,  however,  prohibit  a 
member  from  suing  the  Exchange  as  a 
result  of  the  actions  of  these 
individuals;  rather,  it  merely  prohibits 
suits  against  the  persons  in  his  or  her 
individual  capacity. ^ 


Board,  within  ten  days.  After  consideration  of  the 
appeal,  the  panel,  by  majority  vole,  affirms, 
reverses,  or  modifies  the  action  upon  which  the 
appeal  was  made.  All  decisions  of  the  panel  are 
final. 

"  See  .Article  X.  section  2  of  the  CHX's 
Constitution. 

*■  See  Article  V.  Rule  6.  section  1  of  the  MSU 
Clearing  C:orporations  By-Laws  limits  the 
Corporations  liability  to  situations  where  it  has 
acted  willfully  or  with  gross  negligence. 

'The  Commission  notes  that  the  proposed  rule 
purports  to  li.mil  the  liability  of  the  Exchange  to 
third  parties,  as  well  as  to  Exchange  members.  1  he 
following  IS  the  text  of  the  proposed  rule: 

The  Exchange  shall  use  its  best  efforts  lo  perform 
its  duties  and  responsibilities  in  the  manner 
specified  in  the  Rules  but  shall  have  no  liability  to 
any  member  or  any  third  perly  for  any  loss,  cost, 
expense',  damage  or  liability  lor  nonperformance  or 
misperfomiance  of  such  duties  and  responsibilities.^ 
except  to  the  extent  that  it  is  attributable  to  the 
willful  misconduct,  gross  negligence,  bad  faith,  or 
fraudulent  or  criminal  acts  of  the  txthange  or  its 
officers,  employees  or  agents. 

'The  following  is  the  text  of  the  pro[>os«d  :\i\v\ 

No  member  or  member  organization  sluill 
institute  a  lawsuit  or  any  oilier  tvpeol  legal 
procpodiiig  against  any  officer.  d;rft».tor.  employee 
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In  addition,  the  propospti  rule  adds  a 
provision  that  requires  a  nienibor  who 
fails  to  prevail  in  a  legal  proceedin;^ 
instituted  by  that  member  against  CHX 
or  other  specified  parties''  to  pay  all 
reasonable  expenses,  including 
attorneys'  fees,  incurred  bv  CHX  in 
defense  of  such  proceeding.  This 
requirement  to  pay  CHX's  expensijs. 
however,  is  only  triggered  if  CHXs 
expenses  exceed  twenty  thousand 
dollars  (S20.000).  This  will  minimize 
the  impact  of  this  new  rule  for  small 
members  that  pursue  claims  against 
CHX  but  do  not  prevail  at  an  earlv  stage. 
When  in  place,  the  rule  will  ,ser\e  to 
di.scourage  frivolous  and  harassment- 
type  suits  against  CHX. 

Finally,  the  E.xchange  proposes  to 
amend  Article  VIII  to  make  conduct 
inconsistent  with  the  maintenance  of  a 
fair  and  orderly  market  or  the  protection 
of  investors  a  violation  of  Exchange 
Rules. 

2.  Statutory  Basis 

The  proposed  rule  (.hange  is 
consistent  with  section  f)(b)(.5)  of  the 
.Securities  Exchange  Act  of  1934  in  that 
it  is  designed  to  promote  just  and 
equitable  principles  of  trade  and  to 
protect  inve.stors  and  the  public  interest, 
and  is  not  designed  to  permit  unfair 
discrimination  between  customers, 
issuers,  brokers  or  dealers. 

B.  Sfilf-Rpgulatory  Organization  s 
Statf^nient  on  Burden  on  Competition 

The  Exchange  belie\  es  that  no  burden 
will  be  placed  on  competition  as  a  result 
of  the  proposed  rule  change. 

C.  Self-Bpgulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  I- mm 
Members.  Participants,  or  Others 

No  comments  were  received. 

III.  Dale  of  Effectiveness  of  ihe 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  .35  days  of  the  publication  of 
this  notice  in  the  Federal  Register  or 
within  such  other  period  (i)  as  the 
Commission  may  desi.gnate  up  to  90 
days  of  such  date  if  it  finds  such  longer 
period  to  be  appropriate  and  publishes 


1.1  rtKiT.t  i>f  t.^ie  t\(  :;c::j;i'  IJI  ,:U\  (l)  ll>  s.l.lj!.i(li,!r;C> 

or  di)>  ot.'itT  t\(  hdngR  iiffn  jal.  if  su(.h  pi-r.soti  i.s 

.>.■  tint;  on  hxtiio.ngt?  businc.vs  or  bubimrss  ijf  driv  of 

ilsMii)si(lioriesf\i  ept  for  o^  vioirtlionof  l!ic  fi-dc:,;! 

"I'l  iir:t!cs  laws  .i.'.d  excpp!.  with  ri'spi'i  t  !() 

rijvffi.iirs  of  :hi>  txi  .l;,i.j.p  lo  thpt-xiinl 

iiK  (in.sisii'nl  »!lh  ihp  K\(.l..::};(  sC  rlifii.iif  n! 

liKorport^tion. 

■'Tr.f  proposal,'  ruii-  VMuiti  .ippiv  in  li-r,,) 
procevding  ir.sUtLtfd  hv  me.T.txrs  ajjijjn.sl  tin- 
h\(  hoii^;!-  or  ,iny  of  il...  offif  ers  i!irt»t  l^lr^.  i  iiir,n;iliii' 
iTjpmUrs.  f-niplmef-s  o:  ocei-.i--  ...nd  >pp(  ifii  hUv 

pi .:..if \  ci(  '..iir.s  III 


its  reasons  for  so  finding  or  (ii)  as  to 
whi(  h  the  self-regulatory  organization 
consents,  the  Commission  will: 

(A)  By  order  approve  the  proposid 
rule  change;  or 

(B)  Institute  proceedings  to  ilcti  rmme 
whether  the  proposed  rule  change 
should  be  di,sapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  <t. 
submit  written  date,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
.Secn^tary,  Securities  and  Exchange 
Commission,  4.50  Fifth  Street  N\V.. 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  slalemiints 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copving  at 
the  Commission's  Public  Reference 
.Section,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  CHX.  All  submissions 
should  refer  to  File  No.  SR-CHX-9;j-:n 
and  should  be  submitted  bv  |un.'  2a 
1994. 

Kor  the  Commission,  by  Ihe  Division  of 
Market  Regnhition.  pursnr.nl  lo  (ii'li-.f„i.ii 
iiuthoriiv. 

Margaret  H.  .McKarland, 

Deputy  Secretary. 

II  R  riof    94-1)776  Filed  6-()-'M.  H  4t  .-jil 
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[Release  No.  34-34138;  File  No.  SR-CBOE- 

93^W) 

Self-Regulatory  Organizations;  Order 
Approving  Proposed  Rule  Change  by 
the  Chicago  Board  Options  Excliange, 
Inc.,  Relating  To  Issuance  of 
Regulatory  Circular  Relating  to  Floor 
Brokerage  Practices 

liiiif  1.  i<t<)4. 

On  October  20,  199:$.  the  Chi(  ago 
Board  Options  E.xchange.  Inc.  |"f  ;BOh" 
or  "Exchange")  submitted  to  the 
.Securities  and  FJxchange  Commission 
{".SEC"  or  "Commission"),  pursuant  to 
Secticm  19(b)  of  the  Securities  Ex(  hange 
Act  of  1934  |"Act ").'  and  Rule  19l>-4 
th<Teunder.^  a  proposal  to  f-sue  to  its 

'  1".  I  .sc.  rb>iM,;i):i'ta.;) 

•  17  ("tH  J4U  ll^V^  (I'Mli) 


membership  a  Regulatory  C)rtuiar 
("1993  Circular")  relating  to «  rrtai;-, 
floor  brokerage  practices.       " 

The  proposed  rule  chang«-  was 
published  for  comment  in  S«-rur!l;.  ~ 
Exchange  Att  Release  No  35155 
(November  4,  1993),  .'G  FR  SOJt.i   %.. 
comments  were  receivi  <)  on  the 
proposed  rule  change. 

The  CBOE  slates  that  the  lf^>i  j 
(Circular  is  designed  to  assist  floo; 
brokers  in  understanding  th(  ir 
responsibilities  under  the  CBOL  ^  rJ.,..  v. 
the  Act,  and  the  Commissions 
regulations.  On  June  19,  1986.  the  (KOI 
issued  a  Regulatory  Circular  ("198h 
Circular")  whit:h  describes,  among  (.th.r 
things,  the  steps  that  should  be  taken 
when  a  floor  broker  proposes  to  "leg  ui  ' 
a  multi-part  order  or  to  cross  custonnT 
orders  pursuant  to  CBOE  Rule  6  74. 
"  'Crossing'  Orders  "  In  addition  the 
1986  Circular  sets  forth  prcx;edures  to  In- 
followed  when  there  has  been  a  "print- 
through  "  <  on  a  limit  order  or  an  order 
is  not  oth(!rwise  executed  due  lo  a  floor 
broker's  error. 

The  1993  Cirt  ular  restates  and 
expands  upcm  the  subjects  discussed  in 
the  1986  Circular  For  example,  the 
1993  Circular  provides  a  mere  detailed 
discussion  of  recordkeeping 
requirements,  restates  the  protednres 
applicable  to  a  print-through  on  a  limit 
order,  and  makes  clear  that  except  as 
otherwise  specified,  a  floor  broker  is  i,ot 
permitted  to  fill  the  customer  order  from 
his  error  account  if  doing  so  would 
reduce  or  liquidate  a  position  in  the 
broker's  error  account. 

Similarly,  the  1986  Circular  explains 
that  the  CBOE's  Rules  do  not  prohibit 
the  "legging"  of  multipart  orders  as 
long  as  the  executing  floor  broker 
remains  in  compliance  with  the  CBOE  s 
rules  concerning  the  use  of  due 
diligence  in  the  execution  of  rustoi:,i  r 
orders  and  the  separafiori  of  market 


'A  "print  ihrini^h'of  i  ur*  ufcf  r. ;.  :•^a^   •■ 
rifi'ilcti  in  TtlP  crowd  at  o  prici  Ihcl  .•»  t«Jt(  r  !•., 
ilip  price  di  tt  hic  h  a  tu>-;o,TiPr  am- 1  •.houid  '..  w 
tM'cn  reprn.s.TilHd  tiy  a  floor  biolif'r  ).->  ir*  *:o<!.r.^- 
1  !owd.  Trii-  l'i<)3  rirf  u!ar  Mii!e»  thdi  if  h  trci"  -•  • 
itisdivKfSd  pri.it-t.hrouK.I  durinp  I:,  dir.f;  j.t„:«  .  :  ,! 
.1  twtter  pri( r  i>  rt\.iil.ible  at  the  1;jr.t  ihr  i  i,»<:,r  i  ; 
criiiT  shouii;  i}i:  iilied  rt!  t.»ie  be;!e>  pj;rt  U  :r.i 
iK-lliT  price  is  no  lonjEfr  avoiLoif  ihtn  ihi  fr.i.: 
tirokcr  is  rrsponsi'oic  at  l.*ve  orip ,r.el  hmil  pr,<  »  ..:    : 
r.:ri\  fiihrr  i'Mv  utr  ihe  orrti  r  6t  ir.c  aki,ilpr.;f.  ?•.,,•«  • 
.t!_iU  )ii\e  ttit-  f.i.Momer  d  'dJiVre nl  rr»n  *    t.i  ?.:l  ;;,•• 
ortic  r  out  of  liis  error  n<  cojnl,  pro-.^dt-d  .!  0(+'-  :.•  l 
r«'du(  (•  or  lirjuidrtlf  a  jKjMtion  in  Ihr  f  rioi  ..i  i  ;..,;.l 
If  th«>  print-!.'iri>i!j;h  is  disi  oxe.*»-d  (lul-  idi  ;;.-<)    i: 
Hours  rtnd  t.hp  i  iistorr.f:  retjui;<?s  a  fdi  m  «.f ;)..,) 
•.TitiU'.  <;rt!ii.  tnit  fioor  broker  mov  fili  tru  i  i.s'.iv  •    >. 
ordiT  rtt  itsn  limit  price  from  tiis  circ:  arrtun!   i' 
ll.i!  prinl-i!.r(ii.,;!i  ot  curs  on  Itie  of^-nifig,  '.^,^ 
1  iistomi-:  is  Reni!rally  pnuiied  lo  lh«-  .-luir.tiir  i  i 
I  oiiir.u  ts  whit  h  print  through  dt  ine  oper.iuf  j  ■  i . 
Ii  A  bettor  pri(  f  th.m  the  opemnj;  prict  .«  «v..,i. :  . 
when  Ihe  error  is.  di.scovered,  the  i  ..♦tv-; .  •  i  ■  ■ 
•■lioi.U:  !»•  lil;.':!  ..i  ihi-  !.i:;.  rp-.n 
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is  in  violation  c:f 
he  199J  Circular  n;)t."« 
laf.onufCBOEKule 
ker  to  crr.s5  a  public 
:th  a  facilitation  ord'T 
h  the  pro\isions  of 

■  Crossing'  Or-.ters." 
gar-.'.4u  tije  tradini;  of- 
ties,  the  \^y'i  Cir'-uh-r 
iE's  rules  do  n('t 

er  from  enterin'4 
ther  e.xchanges  for 
unt  in  financial 
riy:ny  or  rehted  lo  the 
.on  vvliere  he  .•c:'.s  <is  ii 
use  trading  in  the 
:iai  instrument  .  ould 
contlict  of  interest,  the 
Fio'.T  Procedure 
i;Iy  advise  aguiri.st  it. 
■  siatt^s  that  it  would  be 
CBOE's  p.Ies  for  a 
er  ter  intoJransavJtions  in 
related  financi.il 
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sj  Cie.ular  states  !hht  if  j 

h,^:  he  '.'■  'injlileto 
las  !eft;!'d  h»  must  dither:  ( 1 ) 
■fi  to  the  customer:  (2)  '.iijiiidnv 
and  then  nffer  the  tr.i(ie. 
t  IS  a  proHt  or  loss,  to  ;h*^ 

the  remaining  lefi(>l  oi  t:-.' 
larWet  in  o[>en  outtrv  and 
ference  check.  In  addition. 
.  thjt  a  floor  broke:  nuv  mt 
n  the  unexecuted  portion  ot 
r  accoi.:  t:  Ipv  riiii::};  so  he  is 
cr. 


instrument  based  on  information 
concerning  a  customer  option  order 
which  he  holds. 

The  CBOE  states  that  the  1993 
Circular  is  designed  to  provide  guidance 
to  floor  brokers  regarding  the 
Exchange's  interpretation  of  applicable 
CBOE  Rules,  the  Act.  and  Commission 
regulations.  The  CBOE  states  th-'it  the 
1993  Circular  is  not  intended  to  be  a 
comprehensive  discussion  of  the  named 
subjicts.  but  is  designed  to  supplement 
existing  Exchange  rules  and 
Interpretations  and  Policies  relatir.g 
tliereio  for  ti'.o  purpos.-  of  providing 
CBOE  members  with  authoritative 
guidance  r-  _    -'u'.g  the  Exchange's 
interpreta;;'  .       its  ruii-s,  the  Act.  and 
Commission  reguk'.tinr.s  in  cert.jin 
specifii;  contexts. 

The  CBOE  believes  t'nat  the  proposed 
199;;  Circular  is  consistent  with  Section 
(>(b)  of  the  Act,  in  gener.d.  and  fu.-'.hers 
the  objf'ctives  of  Section  f)(b)(5i  of  the 
.•\ct,  in  particui.ir,  in  that  it  will  provide 
guidance  to  CBOE  members  reg^trdirig 
the  oblig.itions  of  floor  brokers  under 
CBOE  rules,  the  Act,  ar.<i  Commission 
i"giilalions.  and  is  thereby  desigr^ed  ;o 
prevent  fraudulent  and  manipulative 
acts  and  practices  and  t,,;  promote  just 
and  equitablt!  principles  of  trade. 

Th'"  Commission  fimis  that  the 
proposed  1993  Circular  is  consistent 
with  the  requiremonis  if  the  Act  ami  l!;e 
rules  nnd  regulations  tiiereundi  r 
applicable  to  a  nation.d  securities 
exchange,  and.  in  particular,  the 
requirements  of  .Section  6(bj(5l  in  iluii 
the  ]^\^i).^  Circul.'ir  is  designed  to  proiiiot-' 
just  and  equitable  prinr^ples  (if  trade 
and  to  protect  investors  and  the  publii: 
inlere.^;.'"'  Spfcifically.  the  Commission 
lielieves  that  the  1593  Circular  shoulri 
l;>'lp  to  provide  floor  brokers  wiih  a 
clear  explan  'tion  of  certain  of  theur 
obligations  under  the  M:\.  the 
Ci'uiir.'ssion'i  regulations,  and  the 
('BOC's  rules,  tlierehv  helping  to  ensure 
the  maintenance  of  fait  and  orderly 
markfts.  The  Commission  believes  that 
the  1993  Circular  should  facilitate  the 
execution  of  customer  orders  at  the  best 
iivailable  prices  by  prov  iding  guidance 
with  regard  to  print-lhroughs  and  orders 
executed  erroneously,  and  by  stating 
tliat  floor  brokers  repre:.enting  customer 
orders  h.ave  a  fiduc;ar\'  oi)ligation  to 
their  clients  to  execute  their  orders  on 
rhe  CBOE  floor  at  the  best  available 
prices.  The  1993  Circular  also  notes  that 
a  floor  broker's  due  diligence  in 
handling  an  order  includes  the  floor 
broker's  insuring  that  all  market  or 
marketable  limit  orders  are  constantly 
represented  in  the  crowd  either  bv 


himself  or  by  another  floor  broker  for  as 
long  as  the  order  is  active. 

In  addition,  the  Commission  believes 
that  the  1993  Circular  should  help  to 
ensure  the  integrity  and  fairness  of  the 
CBOE's  markets  by  advising  nsembers  of 
restrictiens  on  floor  brokers'  activities. 
Specifically,  the  1993  Circular  notes 
that  the  CBOE's  rules  prohibit  a  membef 
from  tra'.iiitg  as  a  market  makiT  with 
respect  to  option  contracts  traded  at  a 
particui.ir  station  on  the  same  day  that 
the  me:i:l)er  is  acting  as  .1  floor  i;rnker 
at  that  station.  The  \^9.i  Circular vilso 
contains  provisions  designed  to  ensure 
that  fl(-i5r  brokers  do  not  f-ngage  in 
abusiv-  or  illegal  tr;iding.  In  tins,    ^^arti, 
the  1993  Circular  makes  clear  '.;  .'  .t  is 
a  violation  of  the  CBOE's  iiiles  to.-  a 
floor  bri.'ker  to  ent(;r  into  trcinsact:i»i:s  in 
an  underlying  or  relat(>d  finant;i  li 
instrument  baso'.i  on  information, 
concerning  a  customer  option  ordi'r 
which  he  holds.*'    . 

finally,  the  (.tjinmissi-.n  belie'.es  that 
it  is  beneficial  fnr  the  CBOE  to  cotiifv  in 
a  cirfular  existing  Exchange  policies 
and  procedures  regarding  floor  broker. 
a(  ti\i;\.  The  Commission  believes  that 
the  1993  Circular  will  make  it  easier  for 
floor  brokers  to  uiuicrstand  and  have 
access  to  ndevant  policies  and 
procedures  with  n'spoi;t  to  their 
obligations  as  flwor  brokers. 

It  is  thfirforf  ordered,  pursuant  u> 
Section  .19(b){2!  of  the  Act "  that  the 
proposed  rule  chai^.ge  (SR-CBCiE-9.^- 
44)  is  approved. 

F-or  lhi'Comwu..-i:i..n,  by  'hf  Divi.sirtii  fit" 
.Mar.StM  Keit'.iliiiioii.  jnirsii.:,;-.!  in  (Ipi—^.i'cd 
aullu).-;tv,'' 

IFR  l)(i' .  'i4-l.>".t.i  y-.tii  fi-f.-94-,  a..45  a-ml 
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■  Self-Regulatory  Orgsnizations;  Notice 
of  Filing  of  Proposed  Rule  Changs  by 
the  Chicago  Stock  Exch.gng9.  Inc. 
Relating  to  Proposed  Amendments  to 
Its  Arbitration  Rjles 

June  1.  !'i'!4 

Fur-^.Mvt  to  St.'ition  19(h)i:)  of  the 
Securities  Exchange  Act  of  1934 
(■•.•\ct").  If)  L'.S.C.>8s(b)(l),  notice  is 
hereby  given  tliat  on  Ap.il  2b,  1993,  the 
Chicago  Stock  Exchange.  Inc.  (■"Cfi.X"  or 
"Exchange")  (on  the  date  that  the 
proposal  was  filed,  the  CH.X  was  named 
the  "'Midwest  Stock  E.xchange"  or 
"MSE  ")  filed  v.ith  the  Securities  and 
Exchange  Commission  {"Commission" 


r,  i:  SC    78f!bl(5l  {19841 


'■.Su<  h  :ru;:s<ii,lioi:s  would  d!>(i  be  ;:Ko:viv;i.:;t 
with  the  .V;. 

^ISf.S.C.  78s!bK21(m82l. 

••  ir  CIK  200.30-  i;u)(121  (lO'ltj 


or  "SEC")  the  proposed  rule  change  as 
descriijed  in  Items,  1, 11  and  III  b«;low, 
whirh  Items  have  been  prepared  by  the 
solf-regulatory  organization.  On  March 
31,  1994,  the  Exchange  submitted  to  the 
Commission  Amendment  No.  1  to  the 
proposed  rule  change.'  On  )une  1.  1994. 
the  Exchange  submitted  to  the 
Commission  Amendment  No.  2  to  the 
proposed  rule  change.''  The  c;ommis.sion 
is  publishing  this  notic  e  to  solicit 
« oininents  on  the  proposed  rule  c  hange 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Subsfani  e  of 
the  Proposed  Rule  Change 

Thi.  CliX  proposes  to  ameml  its 
arbitn-.iion  rules  as  set  out  in  Rule  24  ul 
Articli;  VIII  in  ord«;r  to  h.ive  tiiein 
fjonfi.riu  more  closely  with  the  Ur.i.'iinii 
Code  of  Arbitration  developed  l)>  tiir 
Sec.uritii's  Industry  Confen-nc  »■  on 
Arbifr.ition  CSICK").* 

In  addition  to  the  conforming  i :hang«?s 
!o  Rule  24,  the  Exchange  alscj  proposes 
to  lu.ike  other  (hangos  to  Rule  24  .is  well 
as  I  hanges  to  Rule  23.  Artich;  VIII 
(Arliitr.ition  of  Member  Disputes),  ay,  m;I 
iiifth  in  the  purpose  section  of  liiis  rule 
filing.-* 

II.  Self-Rf»gulalory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  lilii.g  with  the  Conitnission,  Ihi- 
self-regulatory  organization  in(  luded 
st.ilfnuiif.s  concerning  the  purpose  of 
.ind  basis  for  the  proposed  rulf  i  hange 
;i!i(l  (iiscussfd  ;iny  cominenis  it  n-ceivcd 
on  the  proposed  rule  change.  Tli»!  text 
of  lhes«;  statements  mav  be  exjsmi.in.'d  ;;l 
ibe  p!at  »>s  specified  in  Item  IV  beltjw 
Vho  seif-rcgal.itory  orgaiiiz,);i!,ii  *i;is 
prei)ared  summaries,  set  forth  in 
si'clions  .'\.  l>  ami  C  below,  of  the  most 
•■igirifii  ant  ;.;;;, r-..!s  of  such  sl.iteuients. 
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■Slf.A  iMDiijjin.s.'ci  111  .1  ii:))i.'^<-nl..!,v.   'i.ii.;  ,...„  i, 
Mif-rnniili.Mry  org.(jii/.ilioii  (•■.SKt)"'j  i!,..; 
iuiiT  iiji'iUT's  .1:1  .irhitr.ilio;;  iiroKr.irii.  .i  (••jjn-^fi.i.ilrn- 
»!  itii!  sl?l:llIMl•:^  iiul.,si.-y,  iimi  l.^.ir  f<'|iii'M;ii:.,;!n  s 
"I  ;tii'  pjihiit..  TItf  SK(Jh  Itiiit  .((iMiiii.si.ir  .-1 
.iili;:i;;!i()ii  iJiOKMiimrr  !hr;  N-'w  Voik  S!.j,  k 
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Kxclu.nm'.  (iix^inii.nli  Slu(  k  hxi  r,.!n>;<  .  UiX.  l';„  II'.. 
.Mt.i  K  bxchaiij;.',  I'hil.idiOpl'iu  Stoi  i  W,  t..il,).;i-  tl..- 
l.UuMgiA  H<i,,r,i  Opiiuii.s  tj«;h;iiigi;,  th.;  \.i:.-.:.»l 
A.svji  Idliiin  of  .Se(.uiiti<'»  U.ial.^rs.  .-i:;il  td. 
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■■  'Hie  liixt  of  llii!  propo.M'd  rule  i  hiiiig.'  ^v.,^ 
.ill-ulied  to  il.»>  filinj<  as  txhiDit  A.  t  opiiis.if  Ui.: 
propusiil  ii;.'  .ivi<ilabli?rtl  Iht'Corruiiixsioii ...  v^rll  ..s 
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A.  Self- Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 

Change 

1 1 )  Purpose 

The  purposi'  of  the  proposed  rule 
(  hange  is  to  bring  the  Exchange's 
arbitration  rules  mon?  closely  in  line 
with  SICA's  Uniform  Code  o'f 
Arbitration  (the  "Dniform  Code"  or 
■■(.ode").  To  that  end,  the  Exchange  is 
projjosing  .several  confonning  changes 
to  its  arbitration  ndi«;  and  is  also 
proposing  other  changes  which  will 
far  ilitate  the  administration  of  the  CH.X 
a.'-bilration  forum  in  genera! 

The  Exchange  is  also  redesignating 
inosl  of  the  s«3cfioii  reference's  to  Rule  24 
m  order  to  conform  its  rule  reference  to 
SI(.A's  I  in  i  form  Cod*-. 

■Phe  CMX  is  proposing  to  add  a 
prcKision  (CHX  Rule  24,  Section  1(c))  to 
its  arbitration  rules  providing  thai  class 
a(  tions  will  not  1m»  eligible  for 
submission  to  arl)itr.»tion.  However,  an 
individual  niay  pursue  a  rl.um  in 
arl)itration  if  class  certification  is 
denied;  the  case  is  de<:ertified;  the 
(  ustomer  is  excluded  from  lh<!  f  lass;  or 
the  customer  elects  not  to  participate  in 
the  piitativf!  or  certirutd  class  a(  tion  or 
has  complied  with  olher  court 
pn'scribed  conditions  for  withdrawal. 
The  Exchange  is  amending  .Section  33  of 
Rule  24  (redebignated  as  Section  31 ) 
requiring  the  addition  of  a  provision  to 
pre-dispute  arbitr.ition  agreements 
regarding  the  ineligibility  of  c  lass 
at  tions  for  arbiliation.' 

Rule  24,  .Section  1  adds  lnlerpjet;itioii 
iiiid  Policy  .01  which  addresses  an 
existing  Exchange  policy  reg;.rding  the 
iielermination  whetht  r  to  accept  a  claim 
Inrarbitratitm  at  the  Ivxch.uige.  The 
Exchange's  polii  y  is  to  aif  ept  a  c  laiin 
for  .irbitr.ition  if  the  Excliange  is  thr- 
nesi}^ii,)ted  Ex.iiniuing  -Authority 
(' DEA")  of  th»'  Respondent  nieinhei  oi 
if  the  eiif(irf.em<;nl  of  the  appli(  .ibje 
lull's  has  nut  been  <  eded  to  auot!-er  selj 
regiiliitory  organiz.ition  ("SRO") 
pursuant  to  its  RuU  17,1-2  Agiecu.eni  '• 


'  K::ill'4.  .Sl!l  111,,;  :ji.  i'„|rt^|.,j,.l,  f,  ,v  j,,!,],,,,,;,)  1„ 

st.ili'  tl;al  oil  iigri'«"!ri<-i!ls  .st,.,||  ;ii.:liiiti'  ^i  s|,.Iiim.'i.l 
ilii.l  ■ii'ipi'fsonstiiiil  b.'iii^ii  pimilivi  lit  icuifii:!! 

1  I.I.Sv,ll!illIJ  t<).)n)l!f..!;.)Ii,  ll.,l  M.,|i  1.1(0, lorn- ;il.y 

prt'ilivpiitc  ;iibi!j,i!;i:.-,  iii>r.H'r,'.rii|  ii)>rtiMst  .■.iiy 
pi'lson  vvJii)  !i;,s  iijili.iii'il  III  I  iiiirt  ii  pi.t.ilivc  I  l.«,s 
.!!  lion,  whu  i.^  .1  mi;;iitxr  .)(  a  pu!..Iivr-  ilii.s.  vwlii.  t,.,v 
111)1  ep!.  .1  out  dl'll.i'  ( lii.s*  wiij,  H'sjw-itid  ..|iy  iliijii* 
•':i'i)iii|>,i,ss.Mi  liy  •!:i'  p.jlali».!<:;„.vs  ,»  Umii  ii.mijI  Ji) 
ll,.>  <.(;,vs  1  iTilfltrtlioii  is  <j(>',inl,  ,,r  (iil  Ui<  1  l,i,-.s  i' 
di'iciliiled,  01  (ii,)  tJh;  <  .isi.i.n.'r  is  (rxi  Imir.l  Iri.iri 
th.Mtl.iss  hy  ih.M.ourJ.  S.nh  lo.l>i.,iii.in:«/  lo  ciilofi,.- 
..iiiigiHtTiicnt  lu.>rt)iij.,i.-st,..ll  i„,i  ui!,...t,i:,ii,  j 
w.iivc'  f,f  ,iiiy  righis  urid.>r  lli!;.  .i^jriM-m.-ii!  .-xi  I'pi  m 

till'  l!X!«!)l  Sl.t'fd  .'iCTin    ' 

"I'liis.iiir.l  !o  R.ile  17d-2  uiidt^i  Uif  A.I.  .my  iw.i 
01  nioie  SKOs  nwy  ni«  wuh  U,p(.oiiui,ivm.iiih  pli.i, 
for  HllotJiIiiig  diiioiiK  !».,>  .SH()»  il,,.  r.!,.;t>ims,!iiiity  in 


In  other  cases,  the  Exchange  may 
decline  the  use  of  its  arbitration 
facilities  if  the  nexus  between  the 
dispute  and  the  Exchange  is  minimal. 

The  Exchange  considers  claims 
.submitted  to  the  arbitration  department 
on  a  ca.se-by-case  basis  and  examines 
the  policy  described  above  in 
determining  whether  a  claim  will  be 
acceple<l.  Under  the  Exchange's  policy, 
the  only  discretion  on  whether  the 
Exchange  will  atrcepf  a  claim  for 
arbitration  occurs  when  the  Exchange  is 
not  the  DEA  for  the  Respondent  memh  r 
and  the  luiforcement  of  a  particular  rule 
has  not  bei>n  ceded  to  another  SRO 
pursu.int  to  Rule  17d-2.  In  this  event,  as 
staled  above,  the  Exchange  may  reject 
thecl.iii!)  for  arbitration  if  the  nexus 
betwiH'n  the  dispute  and  the  Exchange 
is  minimal.  This  can  be  riemonslrated 
by  tlie  following  example  Suppose  ,i 
Respondent  ineml)er  firm  was  a  memi).  i 
of  the  New  York  .Stock  Exchange.  In« . 
(■■NYSi;").  N.iiional  Assoc  iation  of 
Securities  Ue.ders,  Inc.  ("NASD  ").  .md 
the  CHX.  and  the  NYSE  was  the  firm's 
DEA.  Suppose  that  the  dispute  involwtl 
alleged  NASD  .sales  practice  violations 
loveriiig  Kil)  transactions.  Suppose 
hirther  thill  out  of  those  150 
fransac  tions.  only  two  were  executed  on 
Ilie  CM.X.  In  that  invent,  the  Exchange 
would  most  likely  decline  the  use  i»l  jt^ 
arbifraliim  facilities  based  on  minini.il 
•  onta.  Is  iha!  the  dispute  had  with  the 
Excli.inge 

The  Ex(  hange  U^lieves  that  the  pnht  v 
pla«:es  tair  limitations  upon  the 
respciisibilily  of  the  Exchange  to  n..iki' 
il.s  arbitration  facilitic^s  av.iilable  by 
requiring  that  Ihe  underlving  ilisi)uie 
have  some  minimal  nexus  (or « iwitat  K) 
to  tlie  Em  hange. 

Rule  24.  Section  1  ;ils4iadd'- 
interpret.ifion  and  policy  .02  vvhii  li 
exleiuis  jurcsdiction  over  former 
members  .ind  member  organiziii  ions  loi 
I oiitioversies  whic  h  h.id  their  genesis 
during  the  period  in  which  the  former 
meiiiber  w.i.s  an  Exchange  member." 

Ru!c'24,  Section  2((  )  (Simj.Iifi.-d 
Arfiilration)  amends  IJie  lee 


ii;i  fur  i.-f;.il;.|'rv  n-piir;.-.  from  pirrviiiv  wvl.ij.i;i 
iifiiitici>  .If  (Mr:. I  Ip.iiti.v.il  !:;i):i.  iliAii  oii.-.il  m,.  i 
SK(K  In  .:\.i.;,iii..  .,,1.  Is  pi:rMi:i<-  fm  (.oiijpli:>iiii    i.i 
lo  .•ii!.iic»''i  .(t:iitii.im..!  |,y  smh  pi-r.M.iis.  witli 
>.li.i  iO.-d  pri>viM,.|,M,f  tiur  Aft.  llie  ru!."  ..i.'l 
...'Kiil.iU.p.iv  ;ii.';i-i.iid.>i,  iind  till-  ruliAdl  sm.l.  .SH(j; 
./.•  Iiiiii.'iy  oi.'  ■•Uicr  sp>-(  iricd  n-f;;il,it(iry  !;ii»  l.ii!!> 
vulli  r.'.>p.f.  I  -ii  ■.,„  .;  |H"M,ii.>.  S.T  17  CI  H  ••10  1 7,1 

;•  ims-jj 

'  eriip'.vd  fi:iTjiir;..:ini;  imd  H.itjry  IL'  |tj  Ki.i. 
^4   .S.N  Hon  !  M.il.s  lli;il  foi  piii|>iisPi  o(  thi'  Kul. 
..11.1  R„t,'  2)  .iii,|..r  Anil  \t,  VIII.  Ui<:  l.!riij» 
■■irn'i:>!M';."  ■■<lji!i:it«T  orK.ii.i/alioii,"  "..s'lii  i..:r.l 
piir.Mi'i'  ..ml  Mil  ••oi!ipiiivi«  of  B  n)0i7ib.f ."  sti.ill  Ik 
ilirfii.'d  III  ,•:,<  oo,jn,s;^t|,nM!  (wr.soiis  ,iiid  iiili'i.>s 

will)  w.-ii!  Kxih.iiiH.'  n».rrnt)crs  or  )><>rM)iis  .-.vm ini 

Willi  .1  niiMiiUT  ..I  ihi'  lin.o  the  rirruiri«;i,.iii  r-. 
•H  nirr.'i)  wti.i.d  ^iiv.-  ri«'  lo  Ihr  i  nntriiviiisy 


iH45b 


■>  rt 


s 


pr  M 


rs  ol 


ni[uirt;tnent 
I'cisfrs  not  V 

jU).u()n).''T 

irliifrotions 
■  fdcsignat-:; 

L.uvliatiism, 
'.!i;ifi(;rs  in  a 
f».ii;t;('  r:(i<li 
'n-icav'cry 
Stt:tuti[  !4  ( 

"I  SUlipIififC 

Knl(.-^:4.  S 

l.issity  mdi 

mxh-.r  Uit!  (i< 

ISMK.i.ltUltt  ( 

r\i:ti;iiin»:  as 
iniiiistry  for 
nhi'icircirs. 

Kul(:Z4 

Iirify  'ti*'  ti 
1  fK'irty  wish 

liallctigt;. 
Kiilt;24, 
'  >  lit-  .iinerK 
;if  Arhitratid 
p(!('iii(i  til  thi 
'.l.-tt(»tiunatt!( 
«:ou!itt;r(.lain 
i'iiiall'arty 
Kill*-  24.  S< 

iir  .U(U:tl(iml 

't;s[i(T(;t  to  joi 
:lsti  iiithoir/. 
Arttitration  ti 
Irturniiiiatio 
(ir(i:trning  j( 
lift  ill  (lispiiti 
U:t;;rniiiiatio 
iftil  iiorisoliti 
irliitration  [>. 


ocfurrs  s«-!  furlh  if 
rtffsigji.jtcti  a>  S>'i  r:ii!!  ii!! 
iri'Krafn.lis 
ction  ai.iJi2<!  v)  ivili 
uliials  ivtio  arr  irgisffo^ii 

n^o(liiu;^  l.\(iica!t;f  /K"  ■■■ 

la  rt.gistcrci!  ■iiturt'. 

u,y  (:oim;ui!!iiti!N 
K'iiig  troin  Itii-sf  .sti  (;r;ti.-. 


Hi( 


Itci 


■'Hull  i'i.  Scit 
lie  i  :!,iiiiiriiit  shii 
lir  !r]ii);  ;lc(>(i':ll  ii 
l\'ii|*;  11)1(111  lilii)^ 
iin.it  ats|»r>siti()ri 
ilic  .iiliili.>ii>r  I  h 
'  .•■iJi.iii  2((l)  h'  si 
ijiijici  irilljct  prtH 
iltc  i(tr.ji  niioiihl 
I'l.lf-.. 

Mil  .iuiliiinii.  I 
•ifi.lKiii  r;|ii)  Id  ^ 

■llM"    1H     >IMllli|i| 
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for  sinipljlicti  aviiitraiiu.i;-. 
f'fiii'.g  a  cioll.tr  aiiioiidt  of 
if  propusfil  ftc  s( heiitiU- 
1  arbitfiitiiMis  aiui  rt-giil  ir 

stt  out  m  S{'«;ti(ni  iz 

as  SecrioM  :!(i| 
«:t!ot;  li(tt)  prov ititN  .t 
DP  r(;M'ivint;  prc-iitMUiif, 
itiipiiiifil  priH  f»Hluis4.  '111--. 


urposoi  '•>  <.l;issitii  iififiri  ut 


t'o;;  10  IS  lii'.v'idfil  l«> 
if  lilllitatioijs  applit  al>ir-  to 
It;  to  iv!iii/»'  ^1  pf'rinj'Nirv 


Ltior;  I  il(ii."<i  i-^  p.opiisf'l 
tostaO-  that  the  l)!!f(:tf»' 
may  »"cl'!i(l  <ioy  tu-.c 
scttioii  Ivvhfthrr  ■.(!(  )i  If 
as  .1  (ilaiii;,  Ai;swf  r, 
(;ri;ss-(:iait(i.  ftcjiU,  oi 

fU(!i(lf;|. 


:lioii   l,'!{(ll  (>.  proposfii  hi 

<  clarily  tin- 1  ili'  '.vith 
iltT  a!'(l  i.oilM)li<!ai;oii    (' 
s  tiit^  niri-(  for  ot 
ir'.iikr  po-!:t!i:!ttirv 
s  in  I  asos  wliror  i>.-.utr-. 
rulir  a!'.(l  i  o!:soliflat!ot 
Houfvor.  all  turtluT 
s  with.  rt'spi'H  t  to  |oi(uU:( 
tion  vvsl!  ri;!-.a!.'i  witlt  \ht 

!■■■  iit  !  i>  t-iKcv-.fii  li"  .irti-:-  ilr.i. 
|i.iy  ,1  fi'i'^s  r>'t-«i.it  ii';ii:' .. 
Sjlt'l  r!:cil  in  S«M  :;(i'l  ::tl  I  t  111!  . 
»■  Scitiiii's-ttrii  A!;rM"'!iiit    I  In- 
f  lllf!  Sli:i.  s!..>li  tH'{f|!tr;ini!tll  !•. 
liiii'Mis.i!  ivfi-  Id  .'[v  <iriiri:il 

Ic  lli.i!  ttll"  :(l-.'>  't.  !*;i-  ('l.,llll„^   ■ 

liny  >iiH|i  i:    ir  .■.•(•!■!  *'t.ci-a 
|:i:.-ifi>  i!  II.  ■>  '    '•(  ,     if*  I'f.Sl'is 

■  K>!i.Ij!;1i(;.-  (i('j(1m.,;s  1(1  ,iiii(  .,a 
.I'c  III,:'  u>.i.il':r.i!ir>iis  (*hcic 
f:l.i'i!i.ia'...  K»!-.(ir.i:r!-i:N  r,.    I  liu.l 


Ktilr-  24.  Sf'Ctiod  I'.t  (rfdosigii.iJcd  as 
Sr'itioti  Irt)  requires  a  parly  roqiitrstinn 
10  a(i)Oufni:irrit  to  deposit  a  U-t:,  iiot  »o 
•  •\;:eed  Sl.fHil),  upon  iiuikuii;  th»' 
rfiju*  st  (t  tir.infed.  the  artiitr.itois  :i,..'> 
u  iiv»;  tK>'  (ii'posit  or  ui  tltfir  i-.v.ird. 
>-'iu"n  the  dt-piisit. '" 

Paiie  24,  Str(.tion  24  U'dfsi^!!.,;.  d  .- 
•S'-i  tuiu  22)  i.l.'.rifies  that  arhdfattTS  .iff 
•••;;ipinvenfil  to  t.aki-  iippropri.ite  ;n  tion. 
iAh:!h!..;n  I'lt  ludc  the  ,is,ess(ii'-:it  ol 
J;.,.^,,r      .-.r-,  prenh.i-uue  o('do<;i:n»'nl-. 


;•:!*.  I'.-.jn j-1' h;i*i,s.  III*.  1  httii  wn  ti.'  A. h.'         i' . 
.'..II  !».=  -:tttii.'il.'.*t.l  1m  (irifi  niiiit   litiv  f;.  :  i;.»'v 

.M.r  :!;.■!     .'L.tl   jl..,1i'-.  sluuila  |.M-'I>(I     C  l*T.-  ■..|if:i. 

•I>:  i'i'ih.iii.'ui,...  Si:i:ii  (Irti'.'t!-  !;.!:•..     A.     - 
!•!•;•'  ,,M'.„-<iiirti),>  1(1  Ihf   ?;ii:i;'i' 

"•"■•■'■    '■    ■    ;  si      Tht     '.  Illfl  !tli    i:'     \.    1 

»l;.al  r.«    ■'•  ■     ■  !i.  (Ii:(i;iiiii'!.- (rc'<!' ... 

whi'llii:.  ^  I.i.ii.'.  .!•  ,1  s'-(mr,i'r'\  rtr  l>',ni--'.  .  nil  -.   ., 
tt*.  ,iuiUt*irrvxi  ii'  i  (iintjlia.il-'  ■-■II  *i  I  I...:;  s  r-t.  !;» ...  i;.^ 

■-.  i  -iw.dci  ji'..rjhis*>'v 

-><■•  i;  MI  T:i((l)II  1  1.''  pr(i|i(  1.1,(^1 ;  ii.  ,r,    .■::,,:    .:i 
|i»:i**..fis  )u,!v  M'in  III  tuif:  ,i(  iic'ii  .'s  (Mii'::;..t;.'s  t!  'fj-  -. 

i  .■...■!  I  .my  n^lii  ifi  r»-lif:t  jdiiiilv.  st-vcuiSi^. .  ■i;.«i  i-s-i-i^ 
.'.a  lit" the  .-..Kill:  ii-;!ii.s.i(:'ioM.  (iri  (iisrfif-f  *»:  ^«-;-i»'«s ... 
Ir.iii:>  ii.tttilt.s  in  (li  i.tirriiMCOS  i'ltfl  ittiny  ij  .i*.s*i'-tiis  di 
t  iw  di  li!i  t  iiiriui.di!  Id  ill)  tlit--r  f  ;i,i;rt„.;,'s  will  .,■■. ,  ■• 
i;:  li.i-   ;.„'idii    All  |>fISd[l.s  r.i,,.;  tu-  |(.i;:.i!  i,    di;f 

K'Tidii  .i .  rfv.[>()inl(*dls  it  rluTt-'  i.s  ,;,s*^t  :':a  .■.^.auM 
ihii..  iddilly  or  si;vt:i<illv  rti^v  iij;!'*  !'>  if-'-t  .n  im-i< 
til''.  ':ii  ilit:  sj.Tif  li;iiis,icliiMi.  df  !i  Mi::i(.i',  nr  .rfvstTs  u: 
'i.i:r«ii  <idiis(ir  111  cmrcMcc..-.  .nui  il.i:!\  (|   »'st:ti'.i-i  (.t 
i.i  A  df  r.i:r  i;ciniiTidr.  Ici  dll  ff;.iiddi:;*iiN,  wii  .inst-  l' 
ltt-- .ii  f  uu:    /VCI.nni.iii'  01  rirsjidii'iivi'  i.fni  im' 

i...',.^il  rii;til  1  td  (11  ilclf.inl  ,ij>i-i!i'..-.t  ,ill  ttif  :r!u-l 
liiiiiiiiiili-rl   |iiilt;iiii:iil  lu.iy  In- f;iv»-i;- for  i.t;>- iio  ir.i/  ■ 
dl  fill-  ciiiMii.int.s  ,(i,(  iircliiig  Id  tlit'::  :(".ji*-!  '  ■.-!•  hl;!  *"•■ 
Ui  )t  li':i,  -nifl  .ij^.i.i.sr  (in(>  (11  i;ui'f  tV'. ;*(;-.  ■.-  :  ■  ^ 
1(1  diaiM^  td  llirii  iiT>,|iiulivt!  Ii..liii.'ii:-. 

h'.'ic  i'i,  .St;i;Iaiii  14  ii-  [)r(i|!d'.c(l  id  !•■  ..:  -■  ..',. 
<  ■  s!.:!i-  Ihfil  lllf'  liiiif  ,111(1  |ll;i(  t    Id:  !'■•■  ;.!■•  .il 
iii-.uiun  'II"'!  'ii-  ili-l  iniiiiicd  Iw  I'.i-  llir.  i  im  ■,) 
\iii.lu;M',iii  lail  iMi  11  lie, iriii)i;  lllf  111, ttli  f  >■.  '■'.k 
.nl>'!i.ii.iis   Nut  11  ■■lit  ttii:  liiiu;  luii  jiini  .•  I.-i  it., 
ill  ill.- 1  iid.ii  iiii;  '.ti'lii  |iff  ^ivdii  (I  I  It  .1-.I  t-i^!,T  ij .'.., 

l.lV.|liiil   id  Ihi;  (l.il.    rixt'll  Idl   i!ll-!.<;i    -tl,"  'it 
[I'll  .1  111  : I  -.nrvir-i-.  rill;" sic,  I'.d.  d.  i  .-■ !  liilld '■it,::!  :i.  • 
■.li  iIt  ji.Mlic;,  iiii:i-v.  itiii  [Kirt'c,  sti,:ll,  il',  [!,.-ii 

ll'il:  'J,ll  I  Uli.'icnt,  W.dvr  I  tut  (Idll?  (-.  I'l'di  i'.,..i,S  iri'llf- 

'his  lii'i  iidii    \dli(('  fur  iMch  liii.-iri'.-i;,  !!;•;•:. :hi-i. 
■■Il  'ii  111'  i;tvi-ii  .1 .  ilii-  ,iiliitrrtld;5.  in.iy  tlt'I.-riniiit 
\'ii'iui.:M.:(-  ,il   1  hciriii^  wiivi-s  ii.'ii'-  (•  ■*-»-:»*ji'l 

■''■"•i  I  Km  I 'fill  I  r-  '.M-diid.sti!  1(1  111-  ,1  -.!•  <  lit'd  I  . 
>i,:f    lli.tl  .1  ii.iily  i.-r|.i(-s(ii!^  Ill  ailjf.iji  i-r:i*iiJ  .,]'- 
ttltii'  :idi ''.  Iiiivr  hi-i-ri  .:ppdiiilc(l  sl'.rp .  i" ..;, 
Ill  .i.ildiiictll  is  k;i  i'il(-([,  (if-pfii^tT  .t  »...- 

-;I    Ifpiistt  dl  1(1.  i':ii  ft:(i,s-  *(if  i'lv  ! 

If  I'll  1.1  rtiiH'iir  .111  1  liVH  11  I  he  n:;iu:;  (ii  jm^. 
Ire-.,  dd!  Id  lie  l:-ll  -Si  IKH),  till  ,1  v.(  in-d  ,, 
..:l!iiri)ii::ill  .iil|iiiliTmi'-lil  ic(|ii(:'.'(rii  liy.il;.;:  [.iilv 
i  iif-   iiliiti.ildts  iti,iy  w.'i'V**  ll;(-  (li'pd'.i*  1.1  f-'"*  !•;.-    ■ 
II,  llltrll   .(W.-ikIk  IIi.;y  ililiK  I  iln-  ti-ln    1!  d'  . .;  ■ 
Iil|.'..    iMilif^llI  fi:r. 


o!  v\  ifofsst's,  and  making  <h.s(i[i!i[i.iry 
r»Mfrrals  in  order  to  obtain  corMpii.toci- 
with  ill!  rulings  hy  the  arii!t:.itois.'-' 

Kidf  24,  .Sj'ction  '2H  (o-d.-signritcd  .-.^ 
S.'i  tion  2ri)  requires  part;'-'s  Jiliiig 
.aneiided  {d'Mdings  to  servo  su(  h 
(iitiiTent.pitMdiHg  on  ;ill  othiT  p,(rt;>  ^ 
fids  I  h  in.;c  (ehevfs  ttie  I)i:c<:to!  of 
.■\ioifratii.'n  Fron:  the  rr-iunri';'.;'-!!?  in 
si.'rvi-  .~'.a.h  [ilcKiir'.g.' ' 

Kulf  24,  .SoCtiO!!  ;t()  (i>-ilT'SJd(;./.-d    11 

S"(  tine.  2al  ■sets  finth  tii"  rfrituri-nii-nt 
di.ai  ■tli  fuonefary  .a;vHrds  [»•  paid  wifh:;! 
i()  days  <i{  receipt  '.ut!>!.ss  a  niotimi  to 
v.riaN-  h.is  tiei-n  t'ileii  witli  the  i.oiut 
vdiiitiMo.d.ly,  ti!»'  siaiiiin  ni.s;',ii  ilcs  (■;  :■ 
ntfi-n-  .t  .11  fTiie  i;of;i  '!(.■>  d.t'i- ..'  ••  ■• 
.iv\  ltd,  until  pa.d.  if  till'  av.  :;d  :  -  ;:  ■; 
j'iid  within  .I(t  diiys,  <ir  i.'d- ;;'.!  ti-ie.  in 
vaiato  IS  un>ra{  f>.sful.  jor  .i.vspoi.ititd 
(n  tid-  aihitratois.  le.te.'-fst  sh.dl  l«- 
assf--,strd  .,1  tlic  prevadini;  legid  fiitt-  in 
I'h.f  s;a!.'  where  the  au'anj  is  roniiiNcd  ■»; 
it  <  niif  set  hy  t!ie  arlutraforisj.  Chis 
<  h.iage  will  onioiiriige  tfte  pcoai[it 
(i.iy  niont  id  ^iwards.'  '• 

Kide  24.  .S.;i  tion  32  (odi  sigiuitt  d  i-. 
!S''(  fion  .!()( ;ariends  t!if  eitirent  fet- 
.-.i:!a-iiu!«;  in  [ilactr  at  t!i»^  (d!.K  .intl 
i.iinhirn;s  its  f"'^  srhciinle  :•.:  tiio.s*-  i"  '.a-- 
•  ■di-n  SK(K    Ili.iCHX  p  <.!i..Msi(;  idi.j.! 
di-'  tolliiu  nig  Si  i'.-du!'-  o!  t  ff-;  ■  ■ 


rriipo-'rt'fi  .SiK  tiiiit  ,U  Id  ii;!''  J-;,  |.t(.y..|'»-s        1  i.i 
.  't  'i-,:'iiiia.'^!i.ill.l>»i  iiii.ddA.iicd  !(.  ii.!>  (p:--t  i.ul 
.  •  '.•ri'-L'tf  ftifr*  ,tiiplti.,ihililv  d'  .':i  ;iiiii*;  ■  ii'ii  .     lulr-i 

..  Km{»'   uiii  Id  liikr  .ippriijif  i.i''- .-    lidn  '11  dlir.i  n 
_d(..'pii,i.h  .!  'Ait'l  .ii'V  1  ld:lii.t  I'V  ai!    iidiii.i'*.'  1  . 1 
>  •ill  'Iilt'.i;)!>';.jill(liis  „n(l  .11  lu.ii  ,  td  diil,ii:, 
.'Jill.  il.  1  ',1:  .1!  U.  II:..!-!  ,.'»!  Iii'i;!  :.,;  i.,i..  -  i:, 


■     Ai  -"111.  .i  K'lll-  li.  Sfi  riii;:  Jr.  I-.  i!'i.;i.i  :..ii  111 
••.  Il'  piie.  tli.i'  liic  |i,irlyh!ii,j;  «  i.t-u  (It  (i.lli'ir.i. 
ti  i-.uli.i^;  .ii.ill  sr.ivi- (Id  ,1(1  dilici  J'.ii;m'.s.  ,-1  .i.jiy  .i! 
'i..-  f.-n  nr  (li!|.Ti-ri|  plt?.-l(l|l|^  iii  ,■■  r  (Oi!,-i!!  i-  ivifl. 

,'■  ji.'ivi-\i.4'is  ^»it  fditli  !:i  S»*(  lidii  ;  i'iil.  Ill-  nrh-'i 
.1   .'I'-s  rit.iy.  will.iii  It. II  liiiiiii''",-  1  ■  -     '  ■I'd  111'- 
■  1  "IC;  li!  'inc.  11  ;'    flic  .1  n-spi  ..  " 

.  1  'rrs  d»l;!i,-  Oirmildi-  ril  A.t. 

d'.I..!:.  li  '.Vlili  Si-I.lldd    1   ifflj 

Kil.*-Jl   St.,,!  Kin  JK  I-  jiri.ii.i^.  ;,  .1    1,.    ,.^...  .;;.• 
.  'M.i.ii.:.   i;.d:i;7:ipl:;,  (l).ni(t  ii;',  K  ii,' ,:4:-S,'.  Iidi; 
J.".:;  I  .,  ii'.-ii:d;,'il  111  sf.ilt-.  Ill  .'  Ii.i.-.,v«,i  i!....ii.a- In- 
.1  -11'-  ji'iliui  !v  .iv-iitiihlc.  fiid'"'l.  (i  !-invt-i>'i.  Ili.i'  ill 
j..i;iii   di  il  »■  (.ii.,l(inicr.p/ii-!y  tu  t*t**  .:;lil'"i,5?iii:i  i-vii! 
dd*  Ih-  p-ilitii.i',    n  .iil.iM,:  il  iiii  rjr  «tri-  St.'  rTKp'.i,'-.  i,.- 

'•'  VVlMi    11  '.plH  i   1(1  il'i;  Idiil.'Aillj;    1.  '>>;!    il.  ; 
1.'  ■'■:'      .'1   Ik'   iil'iK..ll*-s  llllvv  lll.:ti''i,d 
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Schedule  of  Fees— Public  Customer  Claimant 


Amount  in  dispute 


Sl.OOOor  less  

Si  .001-22.500  

S2.501-$5,0OG 

$5.00-.-$1 0,000  

S10,001-S3C,000  

S30,G01-$50,000  

S50.001 -Si 00,000  ..... 
SlOO.OCl-SSOO.OOO  ... 
$500,001 -$5,000,000 
Over  S5.000.C00  


Filing 


■  The  1  Arbrtrator  column  also  sel<  l(.rth  the  to.um  fef-s  for  pre-hearmg  conlerencrF,  wlh  a  smgle  a.Mr.itor 


St5 

25 

50 

?5 

100 

120 

150 

200 

250 

300 


Paper 


$15 
25 
75 
75 


Heanng  «Jpjx>sit 


1  Art).' 


•$15 
•25 
•100 
•200 
300 
300 
3f»0 
300 
300 
SCO 


3  Arb 


$400 

400 

500 

750 

1,000 

1.500 


Industry  Claimant 


Amoun!  m  dispute 


$1,000  O'  :pss  

$1,001-$^  500 

S2.501-S5,OCO  

S5,001-S10.000  

Si0.00i-S30.000 

S30  001-550,000  

S50  00  l-S'' 00,000    ... 
$100,001-5500.000 
S500,COi-S5,000.000 
Over  55,000,000  


•V 
non 
against 
with  a  f;int))e  arhrtratof 


Friirvj 

fee 


S500 
500 
500 
500 
5<30 
500 
5CX) 
500 
5fX) 
500 


'n^o,TtI:!S^JliStS'4''^^^l1^^^        memt^ers  o.  men-Ce,  organi^atK^ns,  aga.ns.  f>M:rc:^ 
r.,        .1  P      "-  ^'5>torr^rs,  and  loi  claims  submitled  by  req.s»ered  rec-rf-^.-nlaiives  or  nnr.  rrv^ 


Paper 

$75 
75 
75 
75 


Hearing  d»»posrt 


1  Art). 

•$300 
•300 
•300 
•300 

300 
300 
300 
300 
300 
300 


3  Arb 


$600 

600 

600 

750 

1,000 

1,500 


iJorners,  registered  representativts  or 
o>  norvn.en.bers.  The  or>.  a,t>.?a.,r  co>.^n'^:^o^-u;^,^';:^::^1S%S:^:^^ 


Memblr  Comroversies 


Amount  in  dispute 
SiO.O'jO  0'  less  

sio.Qoi  10  $100.000 ..!.".  !1  7! " 

$100,001  o,  r.,<!re " 


Fjl.!^ 

lee 

Pre- 
heann<^ 

con- 
ference 

H«at!n«} 

t>!f)OSrt 

$100 
200 
300 

$150 
300 
500 

$200 

75t) 

1,000 

li;!-i)lv,rHXK!ilf!2:J  ishciML; 
.iui<!::(l<^<l  torfarify  th.jf  itHrjiihia-.  t.cjsl 
.irl)it;vj!(M.()i)tn,v(:.rsies  un'r'ss  tln'  ii.nlics 
ii.qri".'  In  bring  a  m.-nter  bufor*!  fho 
Iv\(.)i.i,;g;r's  Floor  Frocf-iiu.''!? 
CoinmittW!.'''  Tho  u.-le  also  pnivu.'.-;, 
lh:it  the  riixir  iViK.wliire  (>i]r.rnit!(;('  jn.iy 
.■ij.ji(.ii;t  an  iuiiilmior  if.;  .:iii>.rnbt>r  p.irty 
I  iil:  li)  ill)  M)  -ilt.-i-  tiiir*  ii(i)i<:o.i<< 


'■;■;..  f','iiiii<;iU:'  I.I,  I-'|(,()i  r.-.iit.ti,rii  In-.  ;;i'  i.  i.;l 
'.M,  ,  ;..,;.■, I  iif  |!k>  (Miui.icf  .j-;il  tj-'.,lirv«,  i;ij  :Vi> 

]■,..,. I  III  'i:'!  >-:ii-h;niiiii ,in'|  r>>i'(int":i'iiiis  for 
:iil!i,i!ii.:-i  hy  Ifti-  K^'hHSVRfrnn.iiUi.'!'  mh  f:  (;.!•■■. 
.■Mil!  ityj.t'  ill.);!-;  :■$  it);.v  t'l/  n«'C^s;.,v  If.'  I'l,. 
inliv.:--Ml  ,11,,)  ...iji-lly  h  u,;,i:^i,-,:;i,!  I,„    i.;,,.-  ,,( 
ll:l     :1im:    Ilf  I  !:|     i'.xcl,,,   ,;...;    ■(nr  '>  IlllKniilfl-l-  h..:,  lil.' 

I'lHVT  ti!  I  •tfiirrt>.-.!ii  h  .'il.^s.-.d.)  .'•■fcjiil,,.;  .n, 
r;i.i,iiii,'r  ■,(^lll^  :;i  ill  uiv»;;.ri(i,ltiu!Vs  for  vidi.ii; 
l':';i(,'Ol,  l.-l  l.riM.J.jricc  Will)  llif  ()fi)(  •!'.),,;,.  :,i 
I"  .Mllil.'.Kil  ;->i!.;C:H\,'\,h'|:; 'V,  Kuli:;i 

"f  il.s  Kiili;  23;. i)  woulil  !>■  ,ii.-i.itiil..'<I  !(>  .-.i.'i-i  I'l.it 
i'liy  ( linii'ovi'isy  hiln-iv.ri  [>j,ni."i  wfioarc  m.  i*'I),t.s, 
<niM,,|..T  n;<;.iiii.Mt,...|i:.;  of  ;i:e;r  omiii(iiK',s  or 


y 

1   IS 


C'.j  Stntiiloty  Hdsiy, 

Thf!  Hxc  hangejitili.vtts  thai  tin.- 
pjoposeJ  rulcrhar.g'r  isi:unsistt!nt  willi 
•Sectior.  (.(!)J  of  ilie  .At  i  i; ,.,.,.,|  .,,,,j 


.I.-,.-''   m;.-<!  tiM-iiKi.  whi.  .'.  .•)ii.>.s  i),jt  :ii  It.i:  ivxi  '..!mj.i 
lm^l'!>f^^  ;<(  .sui  h  pi-fii;.'.  f-h.it!  ;>».  >.'jJ;,:i!!'i!(!  ;.) 
;irlnii;t!io>i,  l!;roii!>h  the  l)ir".:toi  ol  .'Nit'ilMtinji.  l.> 
.111  Ailiilft'tior  t'Miii'l  ^(i.ni[-M.iM.,l ,)[  r..,!(il>i:i^  ol  i;:i! 
I.iiiii.i;,i(t'ii  !);i  ridjr  l"r'Ai;i!iui>.  milyvi  nr.i!- 
l)li:mU?rs  .-.rcnlsii  )i.,r!i,:.s  in  |!.(:  nil)lriivi'r,y    jr  ,„,,) 
;iii»,.t>..rs  .irf,  .liso  ;,i.)rti.:-i  ID  .mu!>  ..l>MI)•)V■'|••'!^■^,  'ri;; 
.■ir;';!l.:lijr  .sli.iH  Oi;  ,i)ij).i.:ii.,.(  i:i  ,.i:riir,i.,, .,•,_.  Yt.Ai 

"-■'I'i.mHo!  Huli:  2-1  ,!or  lliiv  A,-,i.-i,.  .ir.l.:s.-s  liw    •• 

111)11  ni(»i'.N':-<,  ,oii-i-.i>i  lrv.irt.)ilf,t|.,y  !t|, ,;,.,,,, 
:iibii;,tli!)»  p.i-i.-l  -^.-I.M  •(.,!  py  |;..;,-r;.:5  ,,i  i>r„vuj.;.t  Iti 
l!:is  ;<,j!r-   Hiiwewcr,  t;iiiiiroVi!i,'i.'J<  s.h.ili  Ik:  ri'si)lvt?>l 

l>y   -111    <    .M.,M    il.-.'.l.l  !:i.„..    ;  .....,, I. Ilr.,!  Ifl.^|...,l...  ..; 

lu'v.n  !ii,v.:!ii;n-T-.     v^\\..Ht\y:\)i\anA\-'j\':.,: 
<li|i  ■■.:!, n  of  rS.i!  r,, ,..,,, iiir.r.ir  .fKv.lM..-,- n,l,-s 

Illil.TAI','  I.  iji.i;.    .-.■•■j. Ill, nil  by  iJ-i-  (.:(;, lici.il'ii-  ,H\ 

I'ioDi' !';,,, ;|.,t,,i>.  'I  l»o  ri.l.is  .ir..!  nr-ir.ivl'irrs 
•I J  jjj'i  .itiif-  [I,  .iiliih.itiDiiv  -A-li'i  ;.•  .in"  ■  rl  1;j:'I;  i-i  .^iii- 
14  ill)  n.M  .ipjily 'I^<-l!llllOVi•|■^il•^  w!iii  !i  ,.i.-  to  1»> 
ri  .-.itvid  hy  lln  ri):..niit:.i.-  (i:i  i'ltmr  I'nuf.li  ip 


li!ill)i-isfti.-.,f)j -clive.sof  .S<ft  tJijii  ».(l*j(:.!, 
in  iKirliciilar  fii  that  if  is  f!(^si^ll( d  m 
|,'<.iii,.i.>  jus!  anil  e(ji:itah!c  pnin.i;.ii'-  ot 
lri..)i.  niid  j)r.-t.!i  ii5u  >tofsan.J  ihc 
piiMir  »!i!i'ri;.M  \i\  iiii|iM>ving  iln- 
a(!ii»iiU\lratior>  of  an  impartial  l..r.:)ii  f<;i 
till-  rcs...li!ri()>i  :if  ilispiil<>s  rril.Jliti^);  fi  Iho 
M  !   :;!i;i";  i;:{l<j.-;lry 

H  Sr.'j  '\>  ^^uhil.'iy  Oirtuii.'tit mil's 
Stcff.'i'Wt  K/J  Htjnii  II  fill  C.niniiiUl-'}!, 

■J  lu-  I'.xv  tjasjit  In  I:;'V(;s  !!i  )I  i»n 
Iniitk  OS  \s.\\  he  plar'^ii  rifi  •  r»(iipi!|,!|iiii 
a-ia  r«;V>!!  JtfiSjttp.op,  ,■.•,.]  lulo  it.  ii.!;i> 

t:.  .S   i]  .'l-i^ii^'ll'K'i'  I  1 1^1.  m.'.  ail '/I.  b 
S!ii!:  !:ii;U.  tij  l.tjf.uiu'itU  vit  Iln; 

t\'l  I  "IliHX  lil.S  VVI  l!f  t.'li-.V     I  l>li   '',,■ 

pr(»j;iis-(i  |i;lc>  ih.uige. 


:!'I458 


Ul.  UxiteofEfTeiit 
Pn>posed  Rule 
f  lommi^ion  Ac 
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Within  35  da 
f)iit»[icafion  of  tl 
Register  or  with 
(i)  fheCnmmiss 
JO  days  of  such 
l<»n^i:r  period  tf; 
fiuhlishfs  its  re 
(li)  as  to  whu:h 
'irg;«ruzarion  voi 

UVili 

(A)  By  ordtsr  a 
rule  change,  or 

(B)  Institute  p 
whether  the  pro 
>iiniiKi  be  <lisap 

IV.  5«olicitation  i 

hiteresft.'d  pe' 
■.uhfuit  written  r 
ir>;iimentsco(icf  r 
t'crsons  making 
>h>n;hl  Hie  sixc 
Sfcretciry,  Secar 
Commission,  45i 
W;(<ihington.  DC 
•.ubitussions,  all 
imen(iments,  all 
with  ritsp«K:t  to  t 
::h,int;e  that  are  f 
'Commission,  an 
.  (Kutiuinications 
pfi.postti  rule  cf 
(iomnnssion  anc 
i':ose  that  nuiy  b 
pitblii;  in  iic('.(^ril 
provi.sioris  of  5  I 
lyailaijle  for  ins^ 
the  principd!  off 
•:i;inaissioris  ,sh.> 
Miimher  SR-MSl 
■>iibiriift»'«i  l)y  Ivt 

I'll!  tht'  C.'urnHil.-if 
Markit  RtrniiKitiMn 
iiillKiiity 

l\».\ny«n;t  II.  McKa 

/  ic/iiity  ScfifUnry 
IfKDo:    '•4-ri7;i4 
SIC  UNO  COO€  &3HJ-0' 


i*eiiess  of  the 
(Ihangp  and  Tiniiii;^  Tor 
ion 

of  the  date  ot 
is  notice  in  the  Federal 
n  s.'.ich  lontjer  peri(,>d  as 
n  may  designate  up  to 
iate  if  it  Tmds  such 
jf  appropriate  anrt 
apons  for  so  fimUiif^  or 
se!t  regulator)' 
sen's,  the  Coinnii^isiue. 


[t^eie-Tse  No.  34-^ 
'54-21 


Sec\i 


3'>!f-Regulatory 
Government 
Corporation;  Or 
P-'cposed  Rule 
Comparison  and 
Member  Trades 


On  March  ZH. 
Section  H«(b)(l) 
Kxchange  Act  of 


'IMJSC  7«s(t.)(l|(I'»,qRj 


Federal  Kej^tster  /   V(>i.  5H.  No.   108  /  'rii-;sd<ty,  |u!ie  7,    1«)M4  /   Notu.es 


iprove  s.ich  prciposed 

!M.eei!i!ig>  to  dtferiiuru' 
'sed  rule  t  hani4f 
roif  (i 

f  Comment.s 

4 

oas  are  united  to 
ila.  views  and 
ning  the  fftregtjni^ 
vr.ttei!  sui)mi.ssi(>ns 
pies  thereof  with  th»- 
ties  and  Exchange 
Fifth  Street.  NVV.. 
20549.  Copievofth. 
subsequent 
writtt-n  statements 
e  prop(>se(f  rub- 
ied ivith  the 
ftU  written 
relating  to  the 
n^e  betw^fu  tJie 
any  person,  other  ttia;: 
withheld  frotn  the 
nre  with  the 
S  C.  5.52,  will  be 
ectitm  anrl  copynu^  if 
eoftheCHX.  All 
Id  refer  to  the  fih- 
-?):«-'» and  sho.dd  b. 
•  Iti,  l;j«i4. 

en  hy  the  Oivismii  iit 
persuiinl  fn  flel»-);i.»»f| 


hliei:  (i-»,-»»4.  H  4''.  ,iiu 
M 


134;Fil€No.  Sfl-GSCC 


)rganizations, 
rities  Clearing 
Approving  a 
(^hange  Relating  to  the 
Nettmg  of  Non- 


( er, 


9«>4.  pursuant  to 
qf  the  Securities 
9a4  CAcf),'  th»,- 


Goverrunent  Securities  C^h  arini; 
Ciorporation  ("GSCX"')  fibrd  witli  the- 
St(  ufititis  and  Exchange  Connnissioii 
{■■CCi'ttiinission")  a  proposed  rcilechanui' 
that  will  allow  GSCC  to  CDnlinue  t«i 
offer  comparison  and  netting  servicers 
for  tradfS  which  have  been  submitted  to 
G.'sCT:  tiy  netting  members  on  behalf  of 
non-member  executing  firms  On  April 
<:5,  IM'H.  the  Ommiission  publislied 
uotue  of  the  proposed  rule  change  in 
the  Federal  Register  to  solicit  comment 
froi;i  mte-f'sted  persons.^  No  comments 
were  retreived.  This  ord»'r  pernitn<nt!\ 
ifij.sroves  tht:  proposii!. 

I.  IVscriptiun 

On  Dt?«eu[b.  f  l.i.  iOMl.  th.- 
t»!tiniission  apprf)ved.  on  a  t>'i:iporarv 
basi-,  through  I)t;(:etnber  .11.  I*'tj2,  a  rub- 
ch  '.nge  .uithofizing  CS(X!  to  nnpleiuent 
'I  no:»-(nember.  "exe<:uttng  brm" 
inforinate.'C  r-Mture  as  an  enhiinieiuent 
?i>  it-,  conip  ir;-.on  service. '  On  Uecembci 
-  ».  IMUi.  the  C:<.»mmission  extended  its 
ft>rnp(.-i'Hry  approval  of  the  executing 
firm  feature  until  bine  Ml  IWAr  The 
prop'ist  d  rule  cfiange  allf)ws  (;.SCX! 
netting  members  to  submit  traduig 
activity  of  non-ineinlmrs  fu  CiSfX;.  The 
propiis-il  etlei.fively  expands  the  scojh- 
ol  tradi-;s  el!gibI(^  for  GS(X"  s «  omparisf)!; 
and  netting  systems  by  allowing  G.SrC". 
to  hit  ritify.  compare,  and  net  trade-, 
where  one  c»r  both  sides  to  the 
trmsarJion  ar*^  non-members  that  tuive 
enti  red  nifo  clearing  or  corrfsp.intlfut 
.irr.i.vgements  with  a  GS(X.  memiit-r    The 
propos.d  w.ll  !utt  result  in  GSfXTs 
mttf.jcfing  tiirectly  with  non-nieie.bt.-rs 

Trior  to  its  first  submission  en  behalf 
i'f.i  ison-membtT  ("executing  firr.!"),  th*' 
(ivSiX;  mernlMrr  (■■submitting  na-Uiber  "i 
ifiu  .t  provule  notice  to  (iSC.C  of  e.-.i  h 
exin.nlinf.;  firm  on  who.se  b»  half  iht- 
SMSinafting  memlH.-r  inten<ls  to  act    1 1.'- 
-.iibniittuig  nienibcr  must  indirati: 
whf»fhcr  the  executing  firm's  trade-»  ate 
t'.i  be  coi:ip,in!d  and  netKid.  oi  {•"nip..red 
ci.ly.  'I  be  siihmitting  member's 
obligations  to  GS(X;  with  respect  (o  thf 
non-member  trade  are  the  sanu:  as  if  the 
submilling  member  had  exwaittsd  the 
tr.id'-    rhir.'-'-rore,  if  thi;  submilti'ig 
rrit  iiibt  r  pern.its  non-member  trades  l<» 
he  iru  lulled  in  GSCCs  netting  sysh'tn. 
sucl;  membt!r"s  margin  ind  ciearuig 
h.nd  deposits  will  be  call  nlateil  based 
on  its  trades  and  non-member  trades 
submitted  to  the  netting  system.  The 
submitting  member  also  will  be  requind 
to  f:oriiplete  delivery,  receipt,  and 


'Swiiiriiies  K«.i  lidngp  Act  RcIp.hm  No  J'lHH  " 
(/Vpril  «.  l'l*14).  50  FR  19743. 

'.SwuiritiB.s  t.Kclidtige  Act  R(;le.ii.s»-  Nd.  tiui.'h 
(lltrti  mlH-r  IS.  1991).  56  FR  h61 10 

'Sfi:urilte!.  Kxchaagc  Acl  Rt'led.sc  Nf.  ild-.I 
U>'-'i'wU:r  ?:i.  1992).  57  FR  t-258f. 


pdyment  on  iu;tted  trades  nl  »:verr-.t;!(i; 
firms. 

A  submi-tting  tiienibfr  woidu  .^ubent 
trades  toCi.SCiC  on  Uhalt  oi  an 
t;\ec;jting  fitm  that  it  c dears  for  by 
indi<ating  to  the  comparison  svs;»;i,i  (1) 
The  nau'.e  of  the  executing  p>iftv 
.'.ssociated  with  iliv  member;  anil  (-i  the 
n.ime  of  the  executing  party  dssiwji.ihd 
with  the  contra-party  memb«rr  In 
general,  tt>r  a  comparison  to  be 
generateil  by  GSCG.  tliere  imist  be  .m 
exact  nuitch  of  all  retjuired  m.itcfi  d.if.i,  • 
oxcept  for  the  contract  valie.r  for  win'  b 
CiSCX'  rn^ty  set  a  tohrauo!  on  a, 
systemwide  basis  In  order  to  miiiitiii/'.'- 
the  nutnf»t?rof  uncompared  trailes  that 
this  system  could  initiate.  GStlC  m 
some  instanc(!»  may  permit  n)iiip.iri-.oi! 
even  if  certain  fields  do  not  mati  fi  If  ih'- 
identity  of  the  executing  firm  dixrs  not 
match.  (;S(X;  may  siil!  con'.pan-  .i  tr  id»- 
bised  on.  a  matih  of  submitting 
na-nibers.  If  the  subnntting  p<irl\  ic;  i\-'.<- 
contra-jiany  executii;>rfirm  is 
nil  orn.-ctly  identihed.  GSCX!  me.i 
coiiiptre  the  trade  if  it  has  re<  eivt:d 
notice  frotn  a  GSf  X;  memb.-r  th.it  it 
wisfies  to  be  deemed  the  appiopnatH 
•submitting  party  for  such  exei  uttng 
firm   If  data  on  a  traib'  sub.'niit*-i!  ig.unst 
a  n'.»^mb»,'r  does  not  cumpan;.  but  wo-ild 
(  ompare  if  match.'d  ag.unst  ib.ta 
submitted  by  iin  afhiiate  of  sucfi 
member,  GSCX'  may  compare  the 
transaction  as  if  the  meinlnr  b.ad 
submitted  the Irailf  agaJ-i.st  th»-  ifti'!.!!-' '• 
(fa  trade  is  submitteil  without 
identtiyingan  exe» ming  ()<i«tv.  G.S< '.( 
will  comjiare  the  trarle  as  if  tbf^re  is  n.. 
e\ec(i!ing  p.irty  for  that  subr  «if  thf  ir.-iiU- 
(;S(  X!  would,  if  rf!(juesteii.  rran.-.ii:tt  .: 
member's  internal  contta-p.Ktnipai,! 
ideiitifirrs  to  a  v.did  C-Sf C  t.'.f.'e.b?-! 
i'itnl.'isi;-.g  numl;t!r 

il.  !)is(  US-inn 

s.-c!ior!  17Air)l|:!if»)  ot  ibe  Ai  r 
pr«i-.  in»"s  tb.al  tho  ruh;sff  a  i  ie  ir-n,; 
igt'fu.v  nuist  promote  tin-  prompt  ami 
ai  curaN-  i:iearani:eand  .m  'liejuent  ot 
s'l  unties  transactions  ai;d  r.nnovt 
i.npediinents  to  perfect  the  niei.hae:^... 
o'  ,t  K.ttiona!  sy>fern  tor  the  jiron.pt  iind 
J' :  uratt'  clearance  and  seitlt.-nicnt  of 
securities  transactions  lly  a'a-epting 

rit*!  ivquircU  itcni!.  Ih  a  inns:  simIlh  .mi 
|;i>I^i.•i'(l•,!>I'•.,|.•nl^.i  full  ticip  Jill,  jw;  v.iin-.  CllSIr 
c  lilibi'.'.  l-uy  verssi.s  sell  iiu!i(  rdioii  Ir.idt:  (ka-:. 
..it'imnriit  tlt-'e.  fiii.il  monv^y  or  y'«  l.i  .<ml 
forniiiivsi!*:-.,  fliui  fiKO.'.iiliitf;  (irrii/.!i.(iit:|.c.».->  in  •  : 
liriR, 

'I'liOi  III  this  cninponsui'.  (;si:(:  i;;i.>i  l.^vc 
r.-i  (:ivt:fl  llOllU;  fltini  tho  tWu  [laitlfS  4!ii;i|ij;  th.  ' 
ttu'V  .^ri-  rtf.'ili.ilos  a.'ul  (hat  each  n: sh«>s  ti>  he 
pr-.Siiinivl  lo  t»^  ihn  coirecl  toiiiri.  (K-rty  lo  <•  '.nic  i.l 
I-  Had''  '>iit)fnilif<l  Willi  Ihf  ollit-r  as  coiiirn  (Kirly 

'I'hi:.  H(.i;ld  asbisi  GSCC  iTiciiiti.:ts  lli..i.  for 
<)(it:faf.(i!icii  rfasoris.  tiave  more  ih.in  one  conii, 
ir.Klid};  nrcoupi  "trt  up  for  a  giv«  n  inrmf>i.i 


non-member  trades  into  GSCC's 
comparison  system,  a  greater  number  of 
trades  are  included  in  the  national 
clearance  and  settlement  system.  These 
trades  are  given  the  benefit  of  a 
centralized  clearance  and  settlement 
system. 

In  the  initial  approval  order,"  the 
Commission  stated  that  GSCC  should 
encourage  its  members  to  be  more 
accurate  in  the  data  they  submit  in  order 
to  reduce,  and  eventually  eliminMte.  the 
need  for  GSCC  to  substitute  or 
supplement  dalaon  behalf  of  members. 
The  Commission  also  stated  that  GSCC 
should  track  the  identity  of  the 
submitting  member  and  the  executing 
firm  in  order  to  identify  by  tvpe  of 
match  each  trade  involving  a  non- 
member.  The  Commission  stated  that 
the  tracking  should  provide  a  basis  for 
GSCC  to  test  the  accuracy  of  member 
input.  Finally,  the  Commission 
requested  that  GSCC  provide  on  a 
quarterly  basis  during  the  temporary 
approval  period  data  concerning  GSCC's 
comparison  rates. 

GSCC  reports  that  since  January  of 
this  year,  the  rate  of  successfully 
compared  trades  executed  by  non- 
member  firms  was  63%.'*  This  figure  is 
down  slightly  from  the  69%  figure 
reported  to  the  Commission  for  the  third 
quarter  of  1992.'"  In  order  to  increase 
the  comparison  rale,  GSCC  issues  a 
report  each  month  to  members 
indicating  the  comparison  rate  for 
member  trades  and  for  non-member 
trades."  GSCC  will  counsel  firms  that 
have  low  comparison  rates  for  non- 
member  trades. 

Currently,  twelve  firms  act  as 
submitting  members  for  a  total  of  271 
non-member  executing  firms.  This  is  a 
substantial  increase  from  December 
1992,  when  four  firms  acted  as 
submitting  members,  for  a  total  of  fifty- 
eight  non-members.  GSCC  should 
continue  to  attract  more  firms  that 
provide  a  correspondent  clearing 
service. 

The  Commission  believes  that  GSCC 
should  be  able  to  deem  a  trade  as 
compared  when  both  sides  of  the  trade 
do  not  agree  as  to  the  executing  firm 
information.  12  GSCC  structured  the 
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•Securities  Exchange  Act  Release  No.  30078 
(December  13.  1991).  56  FR  66110. 

■» During  this  same  period,  forty  trades  for  non- 
members  have  been  submitted  each  day  on  average. 
Telephone  conversation  between  Jeffrey  Ingber, 
General  Counsel,  GSCC  and  Christine  Sibille, 
Attorney,  Commission  (April  8.  1994). 

'oSee  Securities  Exchange  Act  Release  No.  31651 
(December  23.  1992),  57  ffi  62586. 

' '  Telephone  conversation  between  Jeffrey  Ingber, 
General  Counsel,  GSCC  and  Christine  Sibille. 
Attorney,  Commission  (April  11,  1994). 

'•'Other  clearing  agencies  have  programs  which 
allow  trades  to  compare  even  though  tertdin  items 


proposal  in  this  manner  to  facilitate  the 
successful  comparison  of  trades  because 
not  all  GSCC  members'  internal  systems 
are  equipped  to  accommodate 
additional  information  fields.  The 
Commission  believes  that  as 
participation  in  the  executing  firm 
program  grows,  the  exceptions  to  the 
requirements  for  a  matched  trade  will 
help  bolster  the  percentage  of 
successfully  compared  trades. 

GSCC  has  had  more  than  two  years 
experience  in  administering  the 
program.  To  date,  GSCC  has  not 
experienced  any  operational  or  other 
problems  with  regard  to  the  executing 
firm  feature.  While  the  Commission 
believes  that  GSCC  should  continue  to 
work  to  improve  the  comparison  rate, 
the  Commission  also  believes  that  GSCC 
has  demonstrated  sufficient  expertise  to 
warrant  permanent  approval  of  this  rule 
filing. 

Ill,  Conclusion 

For  the  reasons  stated  above,  the 
Commission  finds  that  the  proposed 
rule  change  is  consistent  with  .Set  tion 
17A  of  the  Act. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act.  that  the 
proposed  rule  change  (SR-GSCC-94-02) 
be.  and  hereby  is,  approved. 

VoT  the  Commission,  by  the  Division  of 
.Market  Regulation,  pursuant  to  del»"ga!.>d 
authority- 
Margaret  H.  McFarland. 
Deputy  Sfcretarv. 

jFR  Do< .  94-13735  Filed  6-f)-94.  8  4.5  .,:r.\ 
BILLING  CODE  8010-Ol-M 


(Release  No.  34-^143;  File  No.  SR-NASD- 
94-26] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Order  Granting 
Accelerated  Approval  of  Proposed 
Rule  Change  by  the  National 
Association  of  Securities  Dealers,  Inc. 
Relating  to  the  Subscriber  Charge  for 
Expanded  Last  Sale  Information 

lunu  1,  1994. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  notice  is  hereby  given  that  on 
May  2, 1994,  the  National  Association  of 
Securities  Dealers,  Inc.  ("NASD"  or 
"Association")  filed  with  the  Securities 
and  Exchange  Commission 
( "Commission"  or  "SEC")  the  proposed 
rule  change  as  described  in  Items  I,  II, 


do  not  precisely  ruatch.  Securiiies  Extha.nge  At  t 
Reledse  Nos.  31352  (October  23,  1992).  57  VH  49728 
(.MBSCC's  Comparison  and  Clearing  SvMem):  a;,d 
32747  (August  13,  1993).  58  FR  44530  (NStXs 
Fixed  Income  Transaction  System). 
'ISl'.SC.  78Mb)(l)(1988). 


and  III  below,  which  Items  have  been 
prepared  by  the  NASD.  On  May  25. 
1994,  the  NASD  filed  Amendment  No. 
1  to  the  proposed  rule  change  •'  The 
Commission  is  publishing  this  notice  lo 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons 

I.  Self-Regulatory  Organization  s 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

Pursuant  to  section  iy(b)(l)  of  the 
Act.  the  following  is  the  full  text  of  a 
proposed  rule  change  to  .'juthonze 
jmplementafinn  of  an  ini  rert«^e  in  the  fi  .• 
charged  by  The  Nasdaq  .Stt*.  k  Market. 
Inc.  ("Nasdaq")  to  acie<.s  the  last  s.^le 
information  which  it  collects,  processes, 
and  distributes  through  vendors  and  to 
incorptjrate  the  amended  fee  into  part 
VHi  .section  A. 5  of  St.hedule  D  to  the 
NASD  By-Laws.  (New  language  is  jiajit  s 
and  deletions  are  in  brackets.) 

A.  System  Services 


5.  jNASDAQ]  Last  Sale  Information 

a  The  charge  to  be  paid  by  the 
subscrilwr  for  each  terminal  receiving 
(NASDAQ)  Last  Sale  Information 
through  a  vendor  shall  be  determined  b\ 
the  total  number  of  securities  riassifitti 
by  the  Corporation  (i)  as  designate*! 
securities  under  parts  AIXIIj  and 
A'/IXIIIj  and  (ii)  those  classified  as  OTC 
Equity  .Securities  under  part  XII  of 
Schedule  D  to  the  NASD  By-Laws.  The 
following  schedule  of  charges  shall 
apply  to  the  receipt  of  last  sale 
information  for  such  securities. 


No.  of  [Designated]  Secunt.ts 


250  or  less  ... 

251  to  500  ... 
501  to  1 ,000 
1001  or  more 


Cr\a'Qe  per 

lerrriinal 

pet  rr  c  nth 


$250 
500 
750 

975 

•|9  00) 


['On  Inarch  13,  1992,  the  Associatons 
Board  of  Governors  voted  to  increase  t^e 
charge  from  S7.50  to  S9.00  based  on  e»«ting 
authorization  from  the  Securities  ar.d  Ex- 
change Commission  to  levy  a  maximi>m 
charge  of  SlO.OO/terminal/nx>nth  for  receipt  o1 
last  sale  information  on  more  than  i.COO  des- 
ignated securities.) 

b.  The  rate  for  each  month  shall  be 
determined  by  the  total  number  of 
designated  securities  and  OTC  Equity 
Securities  at  the  start  of  business  on  the 
first  day  of  that  month. 

The  NASD  requests  the  Commission 
to  find  good  cause,  pursuant  to  Section 


-  Sec  letter  from  Michael  Kukzak,  Assof  iate 
Crf'nera)  Counsel.  NASD,  to  Elirabeth  L.  Prout.  Stuff 
Attorney.  Commission,  dated  May  25,  1994. 
Amendment  No.  1  corrects  a  clerical  error  in  the 
li'xt  of  the  proposed  rule  change. 
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ift; 
te- 


mc«  ase 


jpprt  ved 
sub*  cribers 


irminal/n  onth 


19(bl(2)ofthe/ 
proposed  rule 
thirtieth  day  a 
federal  Regist 
Nasdaq  believe 
approval  is  app 
instant  fee 
month  is  below 
originally  a 
in  1982  for 
Sale  in  format  io 
reportable  secui  i 
S.75/te 

\  endors'  subscr 
last  sale  data  on 
•securities,  a 
classified  as 
(hereinafter 
equities");  ■■•  (3) 
increase  is 
number  of 
(ii)  their  relativt 
lomparison  to 
reported  in  Nas( 
(iii)  the  amount 
must  be  collecteH 
distributed  to 
Last  Sale  Ser\' 
has  been  avai 
subscribers  sine » 
additional  chargg 
monthly  billing 
Service  begins 
increased  fee  w 
prospectively. 


ct.'  for  approving  the 
c  lange  prior  to  the 
r  publication  in  the 
The  NASD  and 
hat  accelerated 
opriate  because:  (1)  The 

to  S9  75/terminal/ 
the  SlO  maximum 

by  the  Commission 
to  access  the  Last 
on  more  than  1.000 
ities;"  (2)  the  increase  of 

will  entitle 
bers  to  access  real-time 
substantially  more 

y  20.000  issues 
Equitv  Securities 
to  as  •  OTC 
he  amount  of  the 

in  light  of  (i)  the 
reportable  issues, 
share  volume  in 
volume  being 
aq-listed  securities,  and 
of  additional  data  that 
processed,  anrl 
support  the  expanded 
(4)  the  expanded  data 
to  vendors' 
April  4.  1994  at  no 
:  and  (5)  the  next  bi- 
:ycle  for  Last  Sale 
June  1,  1994  and  the 
I  be  applied 


pptdximatel 

ot: 

refe  rred  i 


reasc  nable 
additional 


t  le 


,IC! 

ilatle 


;oi 


11.  Self-Regulatofy 


o 


Statement  of  the 
Statutory  Basis 
Change 

In  its  filing  wi 
NASD  included 
the  purpose  of  and 
proposed  rule  c\  ange 
c:omments  it  reci  i 
rule  change.  The 
may  be  examine  i 
in  Item  IV  below, 
proposed  summaries 


(hd 


Cur 


'  15  t'.S.C.  7Ss(h)[2 
■*  Sitr  Securities  Exi 
(Oifobere.  19B2).Thi 
iifiprovdl  order  perm 
510.00  per  month  pei 
rpreipt  of  lover  l.i 
.System  "  (currently 
M.irkpfl  securities 
tif  securities  for  whic 
to  subscritjers.  3.599 
.sfi  urities.  Coiiversal 
N.\SU.  with  Elizabel 
rtl.  1994. 

'OTC  equities  cotT 
.vt<  i.rities  that  are  (i) 
not  qualified  as  " 
of  the  National  Marl 
I  nliection  and  dis.serr  i 
I'-.irsuant  to  Pari  XII 
Lhvvs.  NASD  member 
tr^niNactions  in  OTC 
execution  for  regul, 


rkt 


ej 
Jalc  ry 
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Organization's 
Purpose  of  and 
r,  the  Proposed  Rule 


h  the  Commission,  the 
itatements  concerning 
basis  for  the 
'.  and  discussed  any 
ived  on  the  proposed 
text  of  these  statements 
at  the  places  specified 
The  NASD  has 
set  forth  in 


1988). 

ange  .^ct  Reledse  No.  19108 

Commission  notes  that  the 
ted  a  maximum  charge  of 
subscriber  terminal  for  the 
OOOfvtasdaq  •'.National  Marki-t 
called  "Nasdaq/National 

rrently.  of  the  total  number 

last  sale  reports  are  available 
re  Nasdaq/National  Market 

n  between  Michael  Kulczak. 

Prout.  Comi^iission.  on  Ma\ 


the  universe  of  e<juity 
o;  listed  on  Nasdaq  and  (ii) 
repc  ried  securities"  for  purposes 
System  plans  governing  the 
nation  of  transaction  data. 
Schedule  D  to  the  NASD  B>- 
are  required  to  report  their 
uities  within  90  .seconds  ot 
,■  purposes  as  well  as  for 
dissemination  throug  i  vendor  channels. 


sections  (A).  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
.statements. 

A.  Se-If-Regulatory  Organization 's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1 .  Purpose 

This  rule  change  is  designed  to  effect 
an  increase  of  $.75/terminal/month  for 
receipt  of  an  expanded  Last  Sale  Service 
that  now  includes  real-time  transaction 
reports  in  OTC  equities.  Last  Sale 
Service  is  provided  to  the  subscribers  of 
authorized  vendors  who  redistribute  last 
sale  information  pursuant  to  an 
agreement  with  Nasdaq. 

The  actual  distribution  of  last  sale 
information  that  includes  trade  reports 
on  OTC  equities  commenced  on  April  4, 
1994.  Access  to  this  expanded  stream  of 
last  sale  information  is  now  provided  to 
all  subscribers  who  had  been  receiving 
last  sale  information  on  Nasdaq-listed 
securities.  The  proposed  fee  increase 
will  apply  prospectively  to  all  such 
subscribers,  starting  June  1,  1994.''  In 
sum.  a  bundled  last  sale  service — 
covering  all  Nasdaq-listed  securities  and 
all  domestic  OTC  equities— will  be 
provided  to  vendors'  subscribers  for  a 
single  monthly  charge  of  S9. 75/terminal. 

The  instant  filing  also  includes 
technical  changes  in  the  language  of  the 
present  fee  schedule  to  indicate  (i) 
changes  in  the  numbering  of  other  parts 
of  Schedule  D  and  (ii)  expansion  of  the 
Last  Sale  Service  offering  to  include 
reportable  OTC  equities.  These  changes 
are  necessary  to  update  the  service 
description  contained  in  the  published 
fee  schedule. 

2.  Statutory  Basis 

The  NASD  and  Nasdaq  believe  that 
the  proposed  rule  change  is  consistent 
with  the  requirements  of  Section 
15A(b)(5)  of  the  Act.~  Section  15A(b)(5) 
specifies  that  the  rules  of  a  national 
securities  association  shall  provide  for 
the  equitable  allocation  of  reasonable 
dues.  fees,  and  other  charges  among 
members,  issuers  and  other  persons 
using  any  facility  or  system  that  the 
Association  operates  or  controls.  The 
proposed  increase  of  $. 75/terminal/ 
month  represents  an  8.3%  increase  over 
the  prevailing  rate.  This  increase  is 
designed  to  offset  the  developmental 
and  operating  costs  associated  with 
extending  real-time  trade  reporting  to  a 
large  universe  of  OTC  equities, 
numbering  more  than  20,000  securities. 


'•  L.ast  Sale  subscribers  are  bdled  bi-montbly  in 
advance:  the  ne\t  billing  cycle  begins  on  [une  1. 
1994. 

MS  II.S.C.  78f>-3(bl(5)  (19881 


This  universe  includes  approximately 
4,200  OTC  equities  that  are  quoted  in 
the  OTC  Bulletin  Board  Service 
("OTCBB  ").  In  terms  of  reported  share 
volume  for  the  month  ending  January 
31.  1994,  share  volume  attributable  to 
OTC  equities  quoted  in  the  OTCBB 
equaled  8.4%  of  share  volume  in 
Nasdaq-listed  securities;  the  comparable 
figure  for  OTC  equities  not  quoted  in  the 
OTCBB  was  approximately  11%  of 
Nasdaq  share  volume.  Accordingly,  the 
N.'\SD  and  Nasdaq  believe  that  the 
proposed  8.4%  increase  in  the  last  sale 
charge  is  reasonable  in  relation  to  the 
expanded  base  of  reportable  securities 
and  the  relative  share  volume  in  those 
issues  for  which  last  sale  data  will  be 
collected,  processed  and  disseminated. 
Lastly,  the  amended  fee  remains  below 
the  SlO/terminal/month  maximum  that 
the  Commission  previously  approved 
when  real-time  trade  reporting 
commenced  for  Nasdaq-listed  securities. 

B.  Self-Regulaton-  Organization 's 
Statement  on  the  Burden  on 
Competition 

The  NASD  and  Nasdaq  believe  that 
this  proposal  will  not  create  any  burden 
on  competition  that  is  not  necessary  or 
appropriate  in  furtherance  of  the 
purposes  of  the  Act. 

C.  Self-Regulator}'  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants,  or  Others 

Comments  were  neither  solicited  nor 
received. 

III.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  wTitten  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  E.xchange 
Commission.  450  Fifth  Street,  NW.. 
Washington.  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Room.  Copies  of  the  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  File  No. 
SD-NASD-94-26  and  should  be 
submitted  by  June  28,  1994. 
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IV.  Commission's  Findings  and  Order 
Granting  Accelerated  Approval  of 
Proposed  Rule  Change 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  the  NASD  and,  in 
particular,  the  requirements  of  section 
15,A(b)(5),  which  specifies  that  the  rules 
of  a  national  securities  association 
provided  for  the  equitable  allocation  of 
reasonable  dues,  fees,  and  any  other 
charges  among  members  and  issuers  and 
other  persons  using  any  facility  or 
system  which  the  association  operates 
or  controls.  As  discus.sed  above,  the 
present  proposal  sets  subscribers  fees  at 
S9.75  per  terrninal  which  is  below  the 
510.00  terminal  ceiling  that  the 
Commission,  in  1982.  found  to  be 
reasonable  for  subscriber  access  to  last 
sale  reports  for  over  1.000  Nasdaq/ 
National  Market  securities.  The 
Commission  believes  that  the  piesent 
proposal  is  consistent  with  the  1982 
order  because  subscribers  now  may 
access  last  sales  reports  in  over  20.000 
securities,  which  nearly  4000  are 
Nasdaq/National  Market  st^ciirities. 

The  Commission  finds  good  cause  for 
approving  the  proposed  rule  change 
pnor  to  the  30th  day  after  the  date  of 
publication  of  notice  of  filing  thereof  in 
the  Federal  Register.  The  Commission 
increase  is  consistent  with  the  19H2 
order.  The  Commission  also  belie\  es 
that  accelerated  approval  of  the  present 
proposal  is  appropriate  because,  since 
April  4.  1994.  subscribers  have  been 
receiving  last  sale  information  at  no 
additional  charge  in  the  expanded 
universe  of  securities  that  receniK 
became  subject  to  last  sale  reporting 
requirements. 

It  Is  Therefore  Ordered.  purMiant  to 
section  19(b)(2)"  thai  the  projiosed  rule 
change  is  hereby  approviMl. 

For  Ihf  Commission.  b\  ihe  Division  ol 
-Mrirk.'t  Rpi;iihiiion  pu.-^ij.ii.t  to  (!cli'i;,:ic(i 
.'iiilhoritv  ■' 

.Margaret  H.  .McFaridnd. 

Di[.iity  Si-rn  tan 

il-R  Duf    9-1-1  377.1  liif.(!  h-t^'}^:  H  Ah  .1:1, | 
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'  i'l  1  ■  S  (     ,h-,':  :;;)  ilVhh'. 

■  17  (IK  .•!•()  Mi-  i:n  ;k'  i;'"'<i  ; 


[Release  No.  34-34135;  File  No.  SR-NYSE- 
89-17] 

Self-Regulatory  Organizations;  New 
York  Stock  Exchange,  Inc.;  Order 
Granting  Approval  to  Proposed  Rule 
Change  and  Notice  of  Filing  and  Order 
Granting  Accelerated  Approval  to 
Amendment  No.  1  to  Proposed  Rule 
Change  Relating  to  Trades  One  or  Two 
Points  Away  From  the  Last  Sale  and 
To  Stop  Orders 

\lnv  •',!.  I')<j^. 
I.  Introduction 

On  July  12,  1989.  the  New  York  .Stock 
Exchange,  Inc.  ("NYSE"  or  "F.xt  hnnge  ) 
submitted  to  the  Securities  and 
Exchange  Commission  ("SEC"  or 
"Commission"),  pursuant  to  Section 
19(b)(1)  of  the  Securities  Exchange  A(\ 
of  1934  ("Act") '  and  Rule  19b-l 
thereunder.''  a  proposed  mle  change  to 
amend  NYSE  Rules  79A.30  and 
123 A. 40.  On  March  15,  1993.  the  NYSE 
submitted  Amendment  No.  1  to  ti?c  rule 
filing.* 

The  proposed  rule  change  was 
published  for  comment  in  Set. urities 
Exchange  Act  Release  No.  28202  (July 
13,  1990).  55  FR  29696  (July  20.  1990). 
.No  comments  were  received  on  the 
proposal. 

II.  Description  of  the  Proposal 

(Currently,  all  tran.sactions  matii;  at 
one  point  or  more  away  from  the  last 
previous  sale  when  such  previous  sale 
is  under  S20  per  share,  or  at  two  points 
or  more  away  from  Ihe  last  previous  s;ile 
when  sue  h  previous  sale  is  at  S20  per 
share  or  over,  may  not  be  published  on 
the  tape  without  the  prior  approv.d  of  a 
Fluor  Official.-'  The  rule  <  hange  to 
NYSE  Rule  79A.30  will  permit  a  Floor 
Governor,  during  unusual  market 
(  onditions.  to  change  the  two  point 
parameter  requiring  Floor  Official 
.ippr<)\al  for  a  particular  security  when 
the  last  previous  sale  for  such  set  iirity 
oc(  urs  at  SlOO  per  share  or  more.  Tht' 
spet  iai  price  parameter  will  apply  onh 
for  thp  trading  day  it  was  approvfed.  but 
may  be  re-confirmed  bv  the  Floor 
Cinernor  for  subsequent  trading 
st^ssions  for  the  particular  .s(.'«  uritv  on  a 
(iay-by-da\  ^^lsis.  Once  a  Floor  Ctivcrnor 
has  established  a  special  price 
paranit>ter.  a  Floor  Offit  ial  must  appro,  e 
the  ptiblit.alion  on  the  tape  of  an\  trade 
that  (!\(  eeds  such  parameter,  ext  ipt 
when  Floor  Covernor  approval  is 


'  I'l  f.SC.  7H-!t,iil)(19«fi- 
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required  under  Rule  123A  40.  as 
dist-ussed  below.  Changes  to  the  tuo 
point  parameter  must  be  reported  fo  !},e 
Exchange's  Market  Survcillanre 
Division  bv  the  Floor  Governor 

NYSE  Rule  123A  40  prohibits  a 
specialist  from  trading  for  his  own 
ac  count  in  a  stock  in  which  he  is 
registered  if  the  trade  would  rfsutt  iii 
electing  any  stop  order  on  his  book, 
unless  (i)  his  bid  or  offer  has  the  eiut  I 
of  bettering  the  market,  (ii)  a  Floor 
Official  approves  the  trans-dCtjor..  c:,d 
(iii)  the  stop  order  is  guaranteed  to  be 
executed  at  the  same  price  as  tht- 
electing  sale."'  While  the  above 
requirements  would  remain  for 
transactions  where  the  specialist  ?.  tjjd 
or  offer  results  in  the  election  of  a  stop 
order,  under  the  proposal  a  specjaiisl 
would  be  permitted  fo  p&rlicip,':tp  ju  a 
trade  solely  for  the  purpose  of 
facilitating  the  completion  of  an  ordir  .it 
a  single  price  where  the  depth  of  the 
current  public  bid  or  offer  (which  wi.uld 
not  be  the  specialist  s  bid  or  offer)  is  not 
sufficient  to  do  so.  without  gUcrante.  ing 
Ihe  execution  price  of  any  slop  orders 
elected  by  the  transaction  and  without 
obtaining  Floor  Official  approval  fci 
each  transaction.  The  proposal, 
however,  requires  a  specialist  lo  oMam 
the  approval  of  a  Floor  Governor  rrith»'r 
than  a  floor  official  as  curr»nlJy 
rt  quired,  prior  lo  engaging  m  a 
transaction  for  his  own  aciount  M  ihe 
electing  sale  price  if  a  slop  ord<  r  w.li  !..• 
elected  (pursuant  lo  Ihe  rule  V 
(onditions)  and  executed  at  a  pr;t  e 
outside  the  prit  e  parame!» f  prci  ,<;.  d 
in  NYSE  Rule  79.A  40 '• 

III.  Discussion 

Tht!  Commission  finds  irj.it  irn 
proposed  rtde  (hange  is  rltn^l^l«-l-,l  v.  ,i!j 
Ihe  requiremiMits  of  the  Act  and  i.hc 
rules  and  rt^gulalions  thereoriri.  .• 
applicable  lo  a  national  mc  untu  •• 
exchange,  and.  in  partu  u)ar  >vj:h  :.'.»• 
requirements  of  .Se(  tion  b(b)<-.{  '.th-  Ai  i 
in  particular,  the  Commission  !•*  )j»  -.i-- 
the  proposal  is  ( (insistcnl  with  :he 
.Set  lion  6(b)(5)  rtHiuuemenli  itir.:  :r,f 
rules  of  .ill  ex(.han^'e  be  (i.-<^;j:rieri  to 
promotf!  just  and  equitable  pnni.i;;'-  ui 
trade,  to  prevent  fraudidcjii  h:,ti 


Mo|i  okS'is  .irr  ■iri:i;'.  w  r,i> '1  r»i(.    . 
n:.!rkei  or  iiin.!  order*  umi'  ihi-  |inn  «.(»<  .i.«.i!  i ;, 
:!i<'  uniei  1.".  fi'di  iif.d  1:1  liir  Ti.iriirl    li  :f.»  d-.:.  •  .» 
■  ■.:%  f*Hi  .itabie  njarki't  iifi!i-r  il  wi!)  t*-i-m  .iii  •: ,  s 
;.•!<■  iHAt  l)'>si  ni.irkft  iiiid  .  wbu  h  IT,  >  .H«r.  -•. 
-loixiritn  r'eii'i  lijig'  )  |.fnt> 

'  Si-e  .>.i;prii  noli-  4  .!:;ii  .ti  <  onr^H^uyi-,^   .  »! 
■~;ii>..!ii  till'  two  |iiij;ji  |.riu'  ;)r.r..rr.Hi .-  (••v»  ..•  ■. 
i\.,U'  7<X\  Kl  !»•  i,h..'!^r  (nr  -fc  uTilit;  tLn.'Ki  .1;  51(11 
.■■r  over  |i;i.'M.,iiit  lii  !;;••  1  .Vrift-  If)  N.ili  'Uf^  <('  ■  ■      : 
.i)i;>roxi>il  heroin,  thai  l<-i^|.or.>ry  piu»  ;„:..■  ,1  •. 
»  lit  Im-  ihe  ileliTiiiinir.j;  \-\.r.:i'.  i«ir  fu o-  i-i  wi  • 
.  ;  (jroxrtl  pi.tsiu.'i*  !iiK..;i   l.'!.^-<(t 
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depth  of  the  current  bid  or  offer  is  not 
sufficient  to  provide  a  single-price 
execution  of  the  order,  the  specialist 
cannot  participate  in  the  transaction  if 
a  stop  order  would  be  elected  without 
guaranteeing  the"p<;K^>  of  the  stop  order 
and  obtaining  FloonDfficial  approval. 
When  the  specialist  does  not 
participate,  the  market  order  is  partiallv 
executed  against  the  best  bid  or  offer, 
and  partially  executed  against  any 
elected  stop  orders  and  limit  orders  on 
the  specialist's  book,  usually  at  different 
prices.  The  rule  change  allows  the 
specialist  to  participate  in  such 
transactions  wit.hout  guaranteeing  tl;e 
price  of  anv  •■'■•cted  .stop  orders  or 
obtaining  Floor  Official  approval,  and 
thereby  makes  it  more  likely  that 
specialists  will  provide  investors  with 
single-price  execution  of  their  orders. 

While  the  Commission  views  the 
prohibition  on  specialist  participation 
in  the  election  of  stop  orders  as  helpful 
in  guarding  against  the  potential  for 
abuse.'"  we  recognize  thatce.'-taii! 
benefits  can  a(  crue  from  permitting 
limited  specialist  participation  under 
the  confiitions  set  forth  in  the  rule  to 
facilitate  single  price  e.xecutions. 
.Speciricallv.  unlike  the  situation  where 
the  s[)ecialist  enters  his  r.'wn  bid  or 
offer,  when  a  specialis;  particip  ites  in 
the  execution  of  a  customer's  market 
order  under  the  proposed  ruli'.  he  uill 
not  b"  setting  the  price  of  the 
transa';tion  that  elects  the  stop  orders. 
Rather,  the  price  will  be  determined  bv 
anoti'.er  market  participant,  indnpeniient 
of  any  price-se'ting  determination  !:v 
the  sppciali;.t.  The  Commission 
therefore  believes  that  allowing 
•^pecirilists  to  fjcilitate  --ir.gle-price 
execution  of  ;:i'.>'-ket  orders  through 
pa-i^ivi!  participation  will  not  negaliveiv 
affect  the  execution  of  stop  order.s 
elected  by  the  trans.ictiop.s.  and  does  r:ot 
pres<"it  the  opportunity  for  abuses  that 
may  !>!'  present  were  t!:e  specialist  is 
actively  setting  the  price  througl:  hi . 
own  proprietary  bid->  cr  offers.' ' 


"'■l::t  j.iiiii.suiii '![  Rule  !-'  .  \  40  t(:.il  r-qures 
?<:;  idli^ts  to  gUrifaiiU^e  ll.e  [irii  ►>  ol  i;!etli-d  slop 


o.-iitTs  .irui  reqiiii"s  llf.ir  a' 


I  aijvroviti  when . 


•.;i((  i..;,>t  elects  s.'ap  orders  liuci.sh  his  own  bid  u: 
otter  iiif  inleTKJed  to  .•dure->s.  it:  part,  the  sitii.iliori 
where  a  .v}>«.idli,s!  ius  an  a(.c!j:i!'.ila!:br.  of  .slop 
orders  and  desiTe.s  to  •clean  up  the  book."  This  can 
tH!  accomplished  by  ihe  S]>ecialisl  entering  a  bid,  for 
exairij:t'.  that  elei  !s  ,ai  01  the  r.!(>p  r.eil  enters  at  i;;c 
lowest  stop  order  prit.e.  or  bv  eki;!;.-.j;  stop  sell 
orders  in  a  series  o!  descendir.k;  prices  until  the 
lowest  order  is  red;  hed.  The  sjiecialist  coi;!d  use 
liiese  Slop  order  election  proctr^ses  to  drive  the 
share  price  down  loan  artifuially  low  level  in  orcici 
to  obtain  cheap  stuck  at  the  expense  of  tiie  public 
I  ustoniers  The  potential  for  this  type  of  abuse  is 
not  pre.senl.  however,  where  a  customer  market 
ortler  sets  the  tradinj^  price  and  incidentally  elet  ts 
stop  ordersof  whii  i;  the  ciistonur  was  unaware. 
' '  See  id 


The  Commission  further  believes  that 
the  rule  change  rtjquiring  Floor 
Governor  approval  for  any  transactiims 
which  will  result  in  the  execution  of  an 
elected  stop  order  outside  the  one  or 
two  point  parameters  contained  in 
NYSE  Rule  79A.30.  or  any  temporary 
parameters  established  bv  a  Floor 
Governor  during  unusual  market 
conditions  pursuant  thereto,  will 
provide  increased  scrutiny  of  gap- 
executions  of  stop  orders  and  tliertibv 
benefit  investors  consistent  with  sectinn 
f.(b)(5)  of  the  Act.  The  Commission 
notes  that  under  Rule  79A.30,  Floor 
Official  approval  is  needed  for 
transactions  effected  outside  tic  prici- 
parameters  contained  therein,  in.;  that 
undf^rRule  12JA.40,  Floor  fiove.mor 
appnnal  is  necessary  for  the  execution 
of  stop  orders  outside  the  price 
parameters  of  Rule.  79.A  M)  when  the 
stop  orders  are  elected  by  a  transaction 
in  which  a  specialist  participated.  Th>' 
Commission  believes  this  increa.>-'ed 
lixchaiige  oversight  of  specialists' 
propriiitary  activity  will  provide 
investors  with  additional  prortclion 
against  potential  trading  abuses  related 
to  the  »;\i;Cution  of  .stop  ordei-s. 

'1  lie  Commission  finds  good  cause  for 
approving  Amendment  No.  1  to  tl;e  r(i!>' 
change  prior  to  the  thirtieth  day  after 
publit;aiion  of  notice  of  filing  thertjof. 
Amendment  No.  1  added  language  In 
the  ruit;  change  that  limits  Fl'ior 
Governor  changes  to  the  price 
paramerers  prt)vide  in  .W.SE  Rule 
97A.:ii)  to  securities  tradeil  at  .5100  per 
share  or  over..'-'  The  NYSE's  proposed 
rule  ch  iijge  was  publish.'d  in  l!;e 
Federal  Register  for  the  full  sty'utor\ 
period  ,::";ii  r.o  '  .-jniniei'is '.V'T" 
reciM\eii.'  ' 

FV  Solicitation  of  Comments 


liUerested  oe 


sons  are  1: 


iVited  [n 


submit  written  d.ita,  views  ;;n(i 
arguments  concerning  Amenthnem  .\n 
1.  Persons  making  written  submis:. ions 
should  file  six  copies  thereof  wuh  the 
S(;cretaty,  Securities  and  Fxchangs; 
Commission.  430  Fifth  Street,  NW., 
Washi:igton.  DC  20549  Copies  of  tl;e 
Submission,  all  subsequent 
ameiidnitints,  all  written  statemei;!-; 
with  respitct  to  the  proposed  rule 
chatige  that  are  filed  with  tlie 
Commission,  and  all  written 
c:ommunications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  othtir  than 
those  that  mnv  be  withheld  frotn  the 


'-.■\s  originally  lileri.  the  proposed  rale  c';.!:'j;e 
would  have  allowed  Floor  ('xjvernors  to  change  the 
price  par.mu'lers  in  W'SE  Rule  7fl.\..'iO  for  ail 
securities. 

'  '.See  Securities  Exchatige  ,^ct  Rj-iease  \o  JHJdJ 
(juiy  I.i.  I'i'tnl.  Tit  hK  :.'««>'*  ()ul>  20.  I't'Mll 


public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
a\  ailable  for  inspecting  and  copying  ,it 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street.  NW., 
Washington.  DC  20549.  Copies  of  such 
filing  will  also  be  available  .for 
insp(>ction  and  copying  at  the  principal 
oftice  of  the  NYSE.  AH  submissions  " 
should  refer  to  File  .No.  SR-.\YSF-R9- 
17  and  should  be  submitted  hv  liin--  2H. 
i')'J4 

V.  Conclusion 

It  is  therefore  orrit^wrf.  piirsnant  to 
Set  Hon  19fli)(2)  of  the  Ad,'-*  that  the 
l.'rnposed  rule  change  (SR-NYSE-BM- 
!71  IS  approved. 

lor  '.he  Coinmiss-io.-i.  by  '\j-  Di'.i^io"  '.! 
^?ark•'t  Ref.uialion.  pursiian'  "o  tiflej.i'efi 
authority.'- 

Margaret  H.McFariar.d. 

D'-fjutySf  cretin,'. 

il  R  Doc.  g4-lD7'!7  Filed  'i-^.-'  4   S  4-.  .  . 
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[Release  No.  34-34135;  File  No.  SP-NYSE- 
93-17] 

Self-Regutatory  Organizations;  Ne,v 
York  Stock  Exchange,  Inc.;  Order 
Approving  Proposed  R  jie  Change  To 
Amend  Exchange  Rule  96  to  Permit 
Floor  Professionals  Who  Have  -3  Listed 
Option  Position  in  a  Stock  To  Initiate 
an  On-FJoor  Proprietary  Trace  in  That 
Stock. 

"■'.:'.  -u.,  io:)4. 

On  March  15.  Vi'ii.  ti;e  New  Y,..'s 
S;o(.k  Exchange,  inc.  ('NYSE"  cr 
'■i:x';h3nge"j  submitted  to  the  Secinit;  -s 
^md  F.xchanF,e  Commission  ("SEC"  or  . 
■f  ioniraission").  pu'-suant  to  Section 
'')(t))il)  of  *he  Securities  Exf  hange  .Act 


Market  Maker  (-RCMM")  +  from 
initiating,  while  on  the  Floor  of  the 
Exchange,  the  purchase  or  sale,  for  his 
own  account  or  his  member 
organization's  account,  of  any  stock  in 
which  he  has  an  option  position  or  in 
which  he  knows  that  his  member 
organization  has  an  option  position. 
Competitive  Traders  and  RCM.Ms  are 
not  subject  to  any  direct  limitation  on 
their  trading  of  options:  however,  once 
an  NYSE  Floor  professional  acquires  an 
option  position,  he  must  efft^-.t 
subsequent  proprietary  transactions  in 
the  underlying  stock  pursuant  to  an  off- 
Floor  order."^  At  present,  Rule  96  applies 
to  all  options,  including  those  traded  on 
a  national  secuities  exchange  (•'listed 
options")  a:id  those  traded  over-i.'-.e- 
i  (uinrer  ("OTC  options")." 

The  NYSE  proposes  to  remove  the 
I'rohibition  in  Rule  96  as  to  listed 
options.  As  a  result,  a  Competitive 
'I  i.'ider  or  RCMM  with  a  listed  option 
position  in  a  stock  wiil  tte  permitted  to 
initiate  aa  on-Floor  proprietary  trade  in 
that  stock.  In  contrast,  an  NYSE  F'.jor 
[irofessional  with  an  OTC  option 
F>i'sition  in  the  same  stock  will  continue 
to  be  subject  to  Rule  96 's  rest.-ictions. 

The  Exchange  st.ites  that  the  st  jtutt.rv 
liases  for  the  proposed  rule  chance  are 
Sections  6(b)(5),  6(bJ(;i)  and 
nA(i)(l)(cj(ii)  of  the  Act  According  to 
'he  .NYSE,  by  removing  the  prohibition 
on  Coiiipetitivp  Traders  am!  RCM.Ms 
initiating  prftprc-tary  transactions  on  the 
Floor  in  a  stock  where  they  ha\e  a  ii-teil 
op' ion  position  in  such  stock,  'in': 
therebv  permitting  such  members  '  •  .-■'t! 
to  I  lie  dttpth  and  liquiditv  of  the 
Exchange  mark-jt  hi  situations  w!;'-  ■■ 
tiiey  may  no!  currently  do  so,  th" 
proposed  rule  change  will  have  t'-- 


')'  ctcd  Rule  V-ib-A 
a  nio^osed  rule  change  to 


in 


of  19,14  ("A 

tiiereunder  ^ 

'iinend  Er^change  Rule  96  to  pernit 
NYSE  Floor  professionals  wJ:o  ho.'  c 
listed  option  position  in  a  stock  to 
initiate  an  oti-Floor  propriel.-v  tr.-df 
that  stock. 

The  proposed  rule  change  wts 
published  for  comment  in  Securities 
Exchange  Act  Release  No.  :-t.)642 
(February  18.  1994],  59  FR  950i) 
(February  28.  1994).  No  comments  w.'ie 
received  on  the  proposal.  This  ordtjr 
approves  the  proposed  rule  cliange. 

Exchange  Rule  96  currently  proiiibits 
a  member  registered  as  a  Competitive 
I'rader^  or  Registered  Competitive 


'M5US.C.  78s(b)f2)(1988). 
'  ■  17CFK  200.30-3(a)(12)  (]99i.( 
'  IS  U.S.C.  78s(b)(l)  (1988). 
-17CFR240.19t>-4(1991). 
'  A  Competitive  Trader  is  an  NYSE  mcmLier  who 
IS  authorized  to  initiate  proprietary  transactions  o:; 


;:.i  I  Ic.-jr  ol  i-iP  I.\i.'.'an,        .    .■.       -.s  ".o:  ;("^- -■■ 
as  u  sj  IV  ii'list.  orJ.ilfil  di  aUii  .ir  Ke-;;s>e.-c't 
■_  Co-iipetitive  Mo.-ke'.  .Maker.  S-n  NY.SE  ri,l>-.  ! ;  1  .'.■ 
112.V).  CoiniietHiveTraderseKjsr  pur.^..,. 
t.-^u ,:  ( o.T.pIv  with  the  reyuirenterls  of. 

nf.i'UKf:i  of  c:.'  .-vt.  See  its..  st;c  Rl  le  •  1 ,  !-•;;. 

ir.  ad  iitioii.  ih-i  \  V.St  rufpjires  tUt  75  pe.-ce.vi  of 
.1  (-onjp.Kitive  Traiier'.';  nioninlv  tr.«n>ac:ru:.s  ttiur,' 
tie  st..');luini>  trai:».M  ii!)iib  under  .ise  tii  i-lest.  S-e 
.NV.'-t.«ulenj;d). 

'.•\  RrM.Mis  jn  WSt  (Tiertilier  wh,   Is  .-1,^!:.  i;  .■  ,: 
to  initiata  proprie:;,'-y  lrdn>n(  tiots  on  the  F'err  ol 
•.h>-  Kxchange.  See  NY^it  RuV  107.  .See  aUo  SkC 
K..le  11a  1-5.  K(.MMs  are  not  subject  Uur.v  sa.T,.. 
tick-;e,>l  as  Competitive  Trade's,  however,  lii-v 
must  cortiply  wi;h  a  coriiplo.x  series  of  r jjes  atx<ut 
the  price  at  which  they  can  trade  and  the  size  of 
Ihosr-  trades.  See  NYSk  Rcle  107.  I  riiike 
(:o,7ipeliiivc  Traders.  RCMMs  have  an  affirmative 
ohlv^Htion  to  maintain  a  fair.ind  order' v  matNet  Si-c 
NY.Sh  Rule  107(B)(4). 

■^The  terms  "on-KIoor"  and  •of'M-ioor"  ^n 
defined  in  NYSfc"  Rule  112.20. 

''  As  u.sed  herein,  the  tertn  "OTC  op'ir;:;  '  r.neans 
■conventional  option."  Art.  III.  Rule  33lgg)  of  the 
.N'alional  A.ssociation  of  Securities  Dealers'  Rules  o( 
fair  Practice  defines  a  conventional  option  as  any 
0[,tion  contract  not  issued,  or  subject  lo  issuance, 
bv  the  Options  Clearing  Corporation. 


effect  of  "facilitating  transactions  in 
securities  "  and  will  "perfect  the 
mechanism  of  a  free  and  open  market.' 
as  called  for  in  Section  6;b)(5). 

The  NYSE  also  believes  that,  to  the 
extent  that  the  proposed  rule  change 
permits  Floor  professionals  to  initiate 
transactions  on  a  more  equfil  reiiuIal-,-\ 
footing  with  other  sftcurities 
professionals,  the  proposed  rule  change 
is  designed  to  eliminate  unfair 
discrimination  betv/een  brokptrs  or 
dealt<rs,  as  called  for  in  Section  6{b)(r)): 
to  remove  a  burden  on  competition  not 
nt^cessary  or  appropriate  in  furtheram  e 
of  the  purposes  of  the  Act.  as  called  t.  r 
in  Section  6(b)(a);  and  to  promn;,;  fair 
t  ompetition  among  brokers  ant->i*^ders, 
as  called  .'"or  in  Section  ll.\(a)(l.:C.jhi). 

The  Commission  finds  that  the      •* 
propo.>;ed  rule  change  is  con»i>t.jnt  wth 
the  reciu-renients  of  tlie  .A,cl  and  the 
rules  and  regulations  lher".:nder 
applicabht  to  a  national  securities 
exchange,  and,  in  particular,  with  th- 
requi.reni!-its  of  Stfctions  6(b)  '  hi 
partif  :.!ar,  the  Commission  lH'!ie\cs  the 
proi)osal  is  consistent  with  the  Section 
6(b)!5)  requirements  that  the  r.iies  of  an 
exchange  be  designed  to  promote  j.st 
and  equitable  principies  of  l.-ade.  to 
pre\ent  fraudulent  jr.d  .M.inipuiative 
acts,  and,  in  gcncn+I.  to  j.'rofet  t  il:i^■st':,^s 
an'l  the  piioiic  interest. 

In  light  of  the  changes  i  i  maiket. 
structn.-e  that  have  takr'np'.Tce  :,;;;.  ■ 
Rule  96  was  .idoiited,  the.Cemn.is.-,!...; 
believes  that  the  benefits  of  the  NYSii 
proposal  outweigh  any  burdens  i!  mav 
impose.  S-ecifji.aily.  theC;c:;::i:,-.s;i-,i 
lias  conr.bided  that  the  proposrH  rule 
(hangj'  shoultJ  cnh.ince  the  q..alit\  of 
the  N^  SE  ['Miiht.  The  NYSE  •.       '  si 

the  nii'.-nhcrship  categories  of 
r:tmip<!!iti ..-  Trader  and  RCiM.M  :.) 
provide  a  means  by  which  .\^  .si! 
members  could,  cinler  cen.iin 
ciinciitioiis.  add  depth  a:id  liqu.,ii:v  to- 
liie  maik'.d  !•;,  iiuiiutingprrpri'  * .;  I 
transac  lions  on  the  Floor  of  the 
E.xr.hnnee.'The.Commi^sion,  hiueM  .. 
not(;s  that  Rule  9i)  may  fruslr  it"  th  it 
purj)Ose.''  to  the  exteii"t  it  may  b- 
unnecess,,n!y  restrictive  given  the  r:sk^ 
posed  by  Competitive  Traders'  and 
RCMMs'  dealings  in  .stocks  i.^,  vvhn  h 


l.n  t  .SC.  7»(!.'b)(l<jtt-i;. 

"  h  or  furl  her  di.scussion  ol '  he  l 
(  i.rnpe'  :ive  Trade:  and  KCMM  p    • 
•■uprri.  r.r.ti-s  ^-i. 

"  Ihe  NYSii  arj^ues  that  the  a'ri.Iirv  •,!  j 
(.cnipeiitive  Trader  or  RCMM  w^h  .in  •.'•••lU! 
position  to  'rade  Ihe  underUins  stock  {xlrsua.ii  |.i 
ar,  off-Floor  order  m.iy  not  be  meaningful.  Riven 
how  these  Fiixir  professionals  rout:.-.elv  con-.luct 
their  business.  If  so,  there  could  be  a  disincentive 
for  any  NYSE  member  who  pai-tiripates  in  Ihe 
options  market  (or  who  is  associated  with  a  member 
organiziilion  that  participates  in  theoplinns  market! 
lo  i»e  active  j>  a  Ciomp-'itiie  Trader  or  Rt  MM, 
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Furthermore,  th 
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individualized  conirarf 
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any.  public  distlofvure 
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'  'The  fiiil  rr.e.Tibers 
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increase  the  frequency  of  its 
examination  of  the  trading  activity  of 
Competitive  Traders  and  RCMMs.  The 
Commission  expects  that  NYSE  staff 
will  utilize  such  infonnation  as  part  of 
its  on-going  efforts  to  ensure  compliance 
with  the  Act.  the  rules  and  regulations 
thereunder  and  Exchange  rules.  In  this 
respect,  the  Exchange  has  assured  the 
Commission  that,  if  a  transaction  raises 
concerns  about  intermarket 
manipulation.  NYSE  staff,  with  the 
cooperation  of  the  options  exchanges 
where  appropriate,  will  conduct  a 
thorough  examination  of  all  the  relevant 
facts.  Accordingly,  the  Commission 
believes  that  the  NYSE's  mimitoring  and 
surveillance  of  Rule  96,  as  amended, 
will  aid  the  Exchange  in  detecting anv 
trading  abuses. 

More  generally,  the  Commission 
agrees  with  the  Exchange  that, 
independent  of  Rule  96,  other  NYSE    . 
rules,  which  the  NYSE  will  continue  to 
monitor  for  compliance,  should  help  to 
keep  Floor  professionals  from  being  in 
a  position  where  they  can  engage  in 
trading  abuses.  As  examples,  the  NYSE 
cites  the  yielding  requirement  imposed 
on  certain  on-Floor  orders  for  a 
member's  own  account, '■•  and  the 
conditions  placed  on  when  a 
Competitive  Trader  or  RCMM  can 
initiate  a  proprietary  Floor  trade.'"" 
Further,  Competitive  Traders  and 
RCMMs,  like  other  NYSE  members,  are 
subject  to  the  prohibition  on 
frontrunning  of  block  transactions. '" 

Finally,  the  Commission  notes  that, 
(lompetitive  Traders  and  RCMMs 
currently  are  not  prohibited  from 
trading  in  stocks  in  which  they  have  an 
existing  option  position.  Such 
transactions,  however,  must  be  initiated 
off-Floor.  To  the  extent  that  the 
amended  rule  will  permit  such 
transactions  to  be  initiated  on-Floor. 
NYSE  surveillance  should  detect  and 
deter  any  trading  abuses  derived  from 
informational  advantages.  In  sum,  the 
Commission  believes  that  the  proposed 
rule  change  should  not  materially  affect 
the  NYSE's  ability  to  address  the 
regulatory  concerns  raised  by  Floor 
professionals'  intermarket  tra(iing 
activity. 

It  is  thiTi'forp  ordered,  pursuanl  to 
.Settion  19(b)(2)ofthe  Act.'"  that  the 


'M'.-.dcr  NYSE  RjIp  108,  .in  on-HiMi;  oniir 
placed  by  a  memt)er  to  establish  or  increase  a 
position  m  the  member's  proprietary  .xtount  is  r.cj 
riititled  to  priority,  or  precedence  biised  on  size, 
over  an  oil-Floor  order  placed  bv  a  |)iibli<  customer 

''  See  supra,  notes  3— J. 

'"See  NY.SE  Rule  122.20(d) and  Ir.fornialain 
\!>>ir.orandu:n  8<*-53  INovember  27.  I'lhHi 

•in  f.S.r.  78^(b)|2)|l<>R«l. 


proposed  rule  change  (SK-NYSE-''<'i- 
17)  is  approved. 

For  Ike  Commission.  b\  the  Divis.oti  <i 
Market  Regulation.  pur?u6nl  to  d^kg.tViJ 
authority.'" 

Margaret  H.  McFarland, 
Deputy  StHTf'tnrv- 
|FR  Doc.  P4-1.373f)  F.l.  d  6-e^«.-i  h  A"".  ..-4 

BILLING  CODE  801 0-01 -M 


[Investment  Company  Act  Rel.  No.  20225: 
812-8494] 

Lehman  Brothers  Institutional  Funds 
Group  Trust,  et  al.;  Application 

May  :n.  1<)')4. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  apphcation  for 

exemption  under  the  Investment 

Company  Act  of  1940  ("Act"). 

APPLICANTS:  Lehman  Brothers 
Institutional  Funds  Group  Trust  iir}i] 
Lehman  Brothers  Funds,  including  the 
series  thereof,  on  behalf  of  themselves 
and  any  other  investment  compcnies 
existing  or  created  in  the  future  for 
which  the  Advisers  (as  defined  below) 
or  persons  controlling,  controlled  by.  or 
under  common  control  with  the 
Advisers  serves  or  may  serve  in  the 
future  as  investment  adviser  (the 
"Funds  "):  and  Lehman  Brother  Global 
Asset  Management,  Ltd.  and  Lehman 
Brothers  Global  Asset  Management  In( . 
(the  "Advisers").' 

RELEVANT  ACT  SECTIONS:  Order  requested 
under  sections  6(c)  and  17(b)  toexe.n^pl 
the  Funds  from  sections  17ia)  and 
17(e)(2). 

SUMMARY  OF  APPLICATIONS:  Appjica;-:)? 
seek  an  order  to  permit  the  Funds  lo 
engage  in  certain  transactions  in  L;  S. 
government  securities,  repurchase 
agreements,  tax-exempt  obligations,  anc! 
taxable  obligations  with  banks  (and 
their  affiliated  persons)  thai  f..-e  remote 
affiliates  of  the  Funds. 
FILING  DATE:  The  application  was  filed 
on  July  19,  1993,  and  amended  en 
January  14,  1994,  April  13,  1994.  ar.d 
May  31,  1994. 

HEARING  OR  NOTIFICATION  OF  KEARtf^G:  An 
order  granting  the  application  wdl  be 
issued  unless  the  SEC  order*  a  her.rmp. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC  s 
.Secretary  and  serving  apphca,^,ts  w;th  r» 
copy  of  the  request,  personally  or  by 


"*  17CFR  200  .J(>-3(a)(12)  ll»9U 

'  .-\li  existing  investment  compen<e<  ir.^I 
presently  intend  to  rely  on  the  recjutsted  or':*: 
been  named  as  applicants.  Other  existing 
I onipanies  vsiil  be  covered  by  tr.e  tudf  >  A  ^^,^■\ 
propose  lo  engage  in  the  propo.sed  l: ar.^M '.>:..'■ 
ciesi  ri:)>'i!  in  ilie  aj>p!u  at.on 


mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5;30  p.m.  on 
June  27. 1994.  and  should  be 
accompanied  by  proof  of  service  on 
applicants,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  such  notification 
by  writing  to  the  SEC's  Socretarv. 
ADDRESSES:  Secretary.  SEC.  450  Fifth 
Street.  NW..  Washington.  DC  20549. 
Lehman  Brothers  Institutional  Funds 
Group  Trust,  one  Exchange  Place. 
Boston.  Massachusetts  02109.  Lehman 
Brothers  Global  Asset  Management. 
Ltd..  Two  Broadgate.  London  EC2M 
"HA.  England.  Lehman  Brothers  Funds 
and  Lehman  Brothers  Global  Asset 
Management  Inc..  200  V'esev  Street, 
New  York.  New  York  10285. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  E.  Anderson.  Staff  Attorney,  at 
(202)  942-0573.  or  C.  David  Messman, 
Branch  Chief,  at  (202)  942-0564 
(Division  of  Investment  Management, 
Office  of  Investment  Companv 
Regulation). 

SUPPt-EMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  from  the  SEC's 
Public  Reference  Branch. 


Federal  Register  /  Vol.  59.  No.  108  /  Tuesday.  June  7.  1994  /  Notices 


29465 


Applicants'  Representations 

1  Each  of  the  Funds  is  a  registered 
open-end  management  investment 
company  that  is  authorized  to  issue 
shares  in  series.  The  e.xisting  series  of 
the  Funds  are  money  market  funds.  One 
of  the  Funds  and  the  series  thereof  are 
designed  exclusively  for  institutional 
investors,  particularly  banks  seeking 
investment  of  assets  on  behalf  of 
fiduciary  or  trust  accounts.  Lehman 
Brothers  Global  Asset  Management  Inc. 
serves  as  investment  adviser  to  the 
Funds. 

2.  The  number  of  outstanding  shares 
of  each  Fund  can  fluctuate  significantlv, 
even  on  a  daily  basis,  particular! v  for 
those  sold  to  institutions,  .^rom  time  to 
time,  the  number  of  shares  held  of 
record  by  a  bank  in  a  master  account  f(jr 
its  agency  or  fiduciary  accounts  could 
exceed  5%  of  a  Funds  outstanding 
voting  shares.  In  that  case,  the  Fund 
would  become  an  Affiliated  person  of 
the  bank  and  the  prohibitions  of  section 
17  would  apply. 

3.  Applicants  seek  an  exemption  from 
sections  17(a)  and  17(e)(1)  to  permit  the 
Funds  to  engage  in  certain  transactions 
with  "Affiliated  Banks."  For  purposes  of 
this  application.  "Affiliated  Banks"  are 
banks,  bank  holding  companies,  or 


affiliated  persons  thereof  that  are 
affiliated  persons  of  the  Funds  solely 
because  they:  (a)  Directly  or  indirectly 
own.  control,  or  hold  with  the  power  to 
vote  5%  of  the  outstanding  voting 
securities  of  any  of  the  Funds;  or  (b)  act 
as  investment  adviser  to  any  of  the 
Funds. 

4.  The  exemption  from  section  17(a) 
would  permit  the  Funds  to  purchase 
both  long  and  short-term  U.S. 
government  securities  fi-om  Affiliated 
Banks  that  act  as  primary  dealers  in 
these  securities.^  The  exemption  from 
section  17(a)  also  would  permit  a  Fund 
to  enter  into  repurchase  agreement 
transactions  with,  or  purchase  short- 
term  obligations  issued  by.  an  Affiliated 
Bank,  provided  that  all  such  securities 
meet  the  credit  standards  set  forth  in 
condition  1  below  ("Qualified 
Securities").  The  exemption  from 
section  17(e)(1)  would  permit  an 
Affiliated  Baiik.  acting  as  an  agent  for 
any  Fund  in  connection  with  the 
purchase  or  sale  of  U.S.  government 
securities  or  tax-exempt  obligations,  to 
accept  compensation  that  would  be 
permitted  a  broker  under  the  limitations 
of  section  17(e)(2). 

5.  Primary  dealers  in  U.S.  government 
securities  are  dealers  that  are  permitted 
to  deal  directly  with  the  Federal  Reserve 
Bank  of  New  York.  In  purchasing  and 
selling  U.S,  government  securities,  it  is 
critical  that  the  Funds  obtain  prompt 
execution  of  their  transactions  at  a 
competitive  cost.  Each  primarv  dealer  is 
a  major  factor  in  the  U.S.  government 
securities  market.  If  the  Fund  cannot 
trade  with  one  or  more  primary  dealers, 
the  Funds  may  be  deprived  of  the  most 
favorable  price  and  execution  as  against 
other  dealers. 

6.  Applicants  believe  that  the 
elimination  of  even  a  few  major  banks 
from  the  universe  of  money  market 
instrument  issuers  and  dealers  with 
whom  the  Funds  may  do  business 
would  have  a  noticeable  impact  on 
portfolio  management  flexibilitv.  Each 
issuer  of  Qualified  Securities 
contributes  to  the  depth  and  liquidity  of 
the  market  fur  short-term  obligations'. 

7.  Commercial  banks  are  important 
factors  in  the  municipal  bond  dealer 
community,  particularly  in  the  general 
obli.t;ation  area.  The  municipal  bond 
market  is  more  disparate,  much  less 
structured,  and  considerably  less  liquid 
than  the  market  for  money  market 
instruments.  As  a  result,  much  greater 
reliance  is  placed  on  the  dealer 
community  to  keep  portfolio  managers 


apprised  of.  and  to  supply  the  Funds 
with,  suitable  issues  of  municipal 
seciirities.  as  well  as  to  assist  in  the 
disposition  of  portfolio  securities. 
8.  The  Funds'  board  of  directors, 
trustees,  or  managing  general  partners 
will  be  responsible  for  adopting  and 
monitoring  appropriate  methods  to 
ensure  that  the  price  and  terms  of 
transactions  in  U.S,  government 
securities  and  Qualified  Securities  will 
be  reasonable  and  fair  to  participating 
Funds.  In  evaluating  the  fairness  and 
reasonableness  of  transactions  in  U.S. 
government  securities,  a  Fund  or  its 
investment  adviser  will  obtain  and 
document  competitive  quotations  fi-om 
at  least  one  other  dealer.  In  evaluating 
the  fairness  and  reasonableness  of 
transactions  in  Qualified  Securities, 
applicants  may  use  a  matrix  pricing 
system  to  assess  the  price  offered  bv  the 
Affiliated  Bank  relative  to  market 
transactions  involving  compar.jble 
securities.' 

Applicants'  Analysis 

1.  Section  2(a)(3)  defines  an 
■  affiliated  person"  of  another  person  as, 
among  other  persons:  (a)  Anv  person 
directly  or  indirectly  owning, 
controlling,  or  holding  with  the  power 
to  vote.  5%  or  more  of  the  outstanding 
voting  securities  of  such  other  person; 
(b)  any  person  5%  or  more  of  whose 
outstanding  voting  securities  are 
directly  or  indirectly  owned,  controlled, 
or  held  with  power  to  vote,  bv  such 
other  person;  (c)  any  person  directlv  or 
indirectly  controlling,  controlled  bv.  or 
under  common  control  with,  such  other 
person;  (d)  any  officer.director.  partner, 
copartner,  or  employee  of  such  other 
person;  and  (e)  if  such  other  person  is 
an  investment  company,  anv  investment 
adviser  thereof  or  any  member  of  an 
advisory  board  thereof. 

2.  By  virtue  of  section  2(a)(3),  if  a 
bank  owns,  controls,  or  holds  with  the 
power  to  vote  more  than  5%  of  the 
outstanding  shares  of  a  Fund,  that  bank 
is  an  affiliated  person  of  the  Fund,  .^nv 
person  who  is  an  affiliated  person  of  a 
registered  investment  company  also 
may  be  deemed  to  be  an  affiliated 
person  of  an  affiliated  person  of  each 
other  registered  investment  companv 
which  has  a  common  investment 
adviser,  or  investment  advisers  which 
are  affiliated  persons  of  each  other,  or 
conmion  directors  or  common  offi<  ers, 
or  a  combination  of  the  foregoing 
because  such  investment  companies 
may  be  deemed  to  be  uiider  common 


-  ,-\4  used  in  the  dpplitation,  the  terr-  f.S. 
povernment  securities  are  securities  that  arc 
guara.nteed  as  to  payment  of  principal  and  inlpri'st 
by  the  VS.  govern.iu-r.!  or  its  agencies  or 

ii:«ru.T.ei'.;.iUtie>. 


'  .\  iVii\\Ti\  pricing  system  ujt'»  indrket  data  troiii 
t.-an.sactions  involving  securities  having  comparrtb'.e 
rHtings.  credit  quality,  maturity.  coUateral. 
amortization  and  other  retcva.".;  lcrrr.<,  tn  evaiudte 
thi'  pri(  e  oi  a  «•(  uritv. 
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however,  they  are  unable  to  accept 
compensation  under  section  17(e)  for 
acting  as  an  agent  for  an  affiliated 
investment  company. 

6.  Applicants  oelieve  that  the 
execution  of  transactions  through 
Affiliated  Banks  as  agents  is  appropriate 
for  a  number  of  reasons.  First,  any  such 
transactions  will  comply  with  section 
17(e)(2),  assuring  that  the  compensation 
received  is  fair  and  reasonable.  .Second, 
granting  the  relief  merely  would  put  an 
Affiliated  Bank  in  the  same  position  as 
any  other  affiliated  person  of  a  Fund 
that  happened  to  meet  the  definition  of 
broker  Finally,  the  use  of  Affiliiited 
Banks  promotes  investment  flexibilily 
by  expanding  the  range  of  entities 
available  for  execution  of  securities 
lransa(.tions. 

.Applicants'  Conditions 

1.  The  Funds  will  engage  in 
tran.sactions  with  Affiliated  Banks  only 
in  U.S.  government  securities  or 
Qualified  Securities,  For  purposes 
hereof,  the  term  Qualified  .Securities  is 
defined  to  mean: 

(a)  For  obligations  which  are  "short- 
term  "  securities  within  the  meaning  of 
rule  2a-7  under  the  Act,  each  such 
security  shall  constitute  an  "Eligible 
Security"  within  the  meaning  of  rule 
2a-7;  provided,  that  in  the  case  of 
Unrated  Securities  (as  defined  in  rule 
2a-7(a)(20)),  in  addition  to  the 
requirements  of  rule  2a-7  applicable  to 
such  Unrated  Securities,  all 
determinations  with  respect  to 
comparability  of  such  securities  to  rated 
securities  are  also  reviewed  and 
approved  at  least  quarterly  by  a  majority 
of  a  Fund's  board  of  directors/  trustees 
who  are  not  interested  persons  of  the 
Fund. 

(b)  For  obligations  which  are  "long- 
term  '  securities  within  the  meaning  of 
rule  2a-7,  each  such  security  (or  another 
long-term  security  of  the  same  issuer 
having  comparable  priority  and  security 
to  such  obligation)  shall  have  been  rated 
by  a  nationally-recognized  statistical 
rating  organization  ("NRSRO")  in  one  of 
the  four  highest  rating  categories  for 
long-term  obfigations;  or.  if  the  security 
and  issuer  have  not  been  rated  by  any 
NRSRO,  are  determined  by  a  Fund's 
investment  adviser  to  be  comparable  in 
credit  quality  to  a  security  carrying  a 
long-term  rating  in  one  of  such  four 
highest  rating  categories  of  a  NRSRO, 
and  such  determination  is  reviewed  and 
approved  at  least  quarterly  by  a  majority 
of  such  Fund's  board  of  directors/ 
trustees  who  are  not  interested  persons 
of  the  Fund.  In  addition,  if  a  Fund 
proposes  to  invest  in  a  security  that  at 
the  time  of  issuance  was  a  long-term 
security  but  that  has  a  remaining 


maturity  of  397  calendar  days  or  less, 
then  the  issuer  of  such  security  shall 
have  received  a  rating  from  a  NRSRO. 
with  respect  to  a  class  of  short-term 
securities  that  is  comparable  in  pnoriiy 
and  security  to  the  long-term  security, 
in  one  of  the  two  highest  rating 
categories.  If  the  issuer  has  not  rrccived 
such  a  rating  with  regard  to  compfirable 
short-term  securities,  then  a  long-term 
security  with  a  remaining  maturity  of 
less  than  397  calendar  days  is  not 
eligible  unless  it  has  a  long-term  rating 
from  a  NRSRO  within  the  two  highest 
rating  categories. 

(c)  ,A.ny  repurchase  agreements  will  !;c 
"collateralized  fully"  within  the 
meaning  of  rule  2a-7. 

(d)  For  obligations  subject  lo 
unconditional,  irrevocable  credit 
enhancement  (including,  without 
limitation,  a  guarantee,  letter  of  credit, 
or  put),  the  Funds  may  rely  upon  the 
NRSRO  ratings  of  the  provider  of  such 
credit  enhancement  to  determine 
whether  the  obligation  satisfies  the 
requirements  of  subparagraphs  (a)  hr.d 
(b)  above.  Such  obligations  shall  be 
treated  as  rated  securities  to  the  extent 
that  the  credit  enhancement  is  of 
comparable  priority  and  security  to  the 
rated  obligations  of  the  provider  of  such 
credit  enhancement. 

2.  No  Fund  will  engage  in 
transactions  with  an  Affiliated  Bank  that 
exercises  a  controlling  influence  over 
that  Fund  (and  "controHing  influence" 
shall  be  deemed  to  include,  but  is  not 
limited  to.  directly  or  indirectly, 
owning,  controlling  or  holding  more 
than  25%  of  the  outstanding  voting 
securities  of  the  Fund).  Further,  no 
Fund  will  engage  in  a  transaction  in 
Qualified  Securities  with  an  Affiliated 
Bank  that  is  an  investment  adviser  or 
sponsor  to  that  Fund,  or  an  Affiliated 
Bank  controlling,  controlled  by,  or 
under  common  control  with  such 
investment  adviser  or  sponsor.  No  Fund 
will  purchase  obfigations  of  any 
Affiliated  Bank  (other  than  repurchase 
agreements)  if,  as  a  result,  more  than  S'-b 
of  that  Funds  total  assets  would  be 
invested  in  obligations  of  that  Affiiial»<l 
Bank. 

3.  Each  Fund:  (a)  Will  maintain  and 
preserve  permanently  in  an  easily 
accessible  plfcce  a  written  copy  of  the 
procedures  (and  any  modifications 
thereto)  described  in  condition  8;  and 
(b)  will  maintain  and  preserve  for  a 
period  of  not  less  than  six  years  from 
the  end  of  the  fiscal  year  in  which  any 
transactions  occurred,  the  first  two  years 
in  an  easily  accessible  place,  a  written 
record  of  each  such  transacrtion  setting 
forth  a  description  of  the  security 
purchased  or  sold,  the  identity  of  the 
person  on  the  other  side  of  the 
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rrar-.suction.  the  terms  of  the  purchase  or 
vUt-  transaction,  and  the  information  or 
trwterial  upon  which  the  determinaJions 
'^;scribed  below  were  made. 

4  The  security  to  be  purchd.sed  or 
«)i/i  by  a  Fund  will  be  con^i.stent  vvitii 
fht-  investment  objectives  and  policies 
utthit  Fund  as  recited  in  the 
nrgt.st.-ation  statement  relatusy  to  tin- 
Fu:ui.  and  will  be  consistent  wi'h  th«- 
mtrrrests  of  the  Fund  and  its 
shareholders.  Further,  the  sectirifv  t»»  bt- 
purchased  or  sold  by  that  Fujid  must  be 
comparable  in  terms  of  qualitv.  yit^ld. 
and  mafarity  to  other  sitiuiar  seciiritieN 
fh.-.t  are  appropriate  far  the  Fund  and 
thf»t  are  being  purchased  or  sn'.fi  during 
■.  cotnpariible  period  of  fi.T.e. 

S.  Tne  terms  of  tiie  transactions  uiU 
hi'  reisonable  and  fair  to  thf- 
shareholders  of  a  Fund  and  v.dl  niil 
mvolve  overreaching  of  tiie  Fund  or  i;^ 
shareholders  on  the  part  of  any  person 
<t>nct;med.  In  considering  whether  \hv 
price  to  be  paid  or  received  for  the 
■iecurity  is  reasonable  and  fair.  th«  pric- 
of  the  stxurify  will  be  analyzed  with 
r>;spect  to  comparable  transactions 
tavob.  ing  similar  securities  lieing 
purchased  or  sold  during  a  coiuparablt- 
p^-riod  of  time.  In  making  this  analvsis. 
thf«  biiard  of  directors/trustees  ma  v  rely 
or.  a  matrix  pricing  s\sti;in  which  they 
bf;[i.!ve  properly  assi.sts  thi:.'n  in 
determining  the  value  of  the  s»;curitit>s 
pursuant  to  section  •iia)(41)fij)  (»f  th«- 
A't 

*■■  ii:  fore  any  trans.tction  in  C  S 
;.,  iVfrnnient  securities  may  b«: 
tjonductftd  pursuant  to  the  fiveniptiun 
fhe  Fund  involved  or  its  investinont 
aivi.^er  must  obtain  su<  h  infor:natu)n  a^ 
thtiy  def.in  necessary  to  determine  that 
fhe  price  to  be  paid  i  r  rete ived  for  thi- 
s>><nr:ty  is  at  least  as  favorable  .--s  tlint 
fr.>n4  .rHer  sources  The  Fund  or  it-, 
ir  vf-sEinnnr  acvioor  must  obtain  and 
'••w  ucr.ent  competitive  quotntions  fr(,r!! 
it  least  tw!>  other  dealers  ivrli  respect 
t  )  the  specific  proposed  l.'S. 
gMvernmont  securities  tra:is..u.tir.n. 
except  that  if  quotations  are  unavaiiaM- 
t>tim  two  such  dealers,  only  one  other 
-.jmpetitive  quotation  is  required.  '.Vith 
n;>.p«rc!  to  prospectivt;  purtha.ses  (it  I;  S 
fj^overnmont  securities,  tht^se  dealers 
n:ust  be  those  who  have  securities  of  thv 
categoribs  and  the  type  desired  in  Ihoir 
invfntories  and  who  are  in  a  position  !■,» 
(luote  favorable  prices  with  respijct 
thereto.  With  respect  to  the  prospet  -ivc 
disposition  of  U.S.  government 
securities,  these  dealers  must  be  thi)si! 
who,  in  the  experience  of  the  Fund  ami 
its  investment  adviser,  are  in  a  position 
to  quote  favorable  prices. 

7.  The  commission,  fee  spread,  or 
other  remuneration  to  he  received  by  tht; 
Affiliatcfd  Bank  as  dealer  will  Iw 


n:as«itiable  and  fair  compar^-d  to  thr 
<:oiumission.  fee,  spread,  or  other 
remuneration  received  by  «tth«'r  bn-kt-s 
or  dealers  in  connection  with 
ci>(nparable  transactions  invoKing 
.similar  securities  being  purchased  (.r 
siild  during  a  comparable  period  nf  tiit.f 
but  in  no  event  will  such  fee, 
'  'uauiission,  spread  or  other 
rrnuineratior.  excf^ed  that  whit  :i  is 
st.jtf'd  in  section  17(e|(2)  of  the  Act 

a  The  board  of  directo^s/t^ust^^es  o! 
'\:'h  of  the*  Funds:  (a)  Will  adopi 
(tror.-dures.  pursuant  to  which 
tr-.iusactions  may  be  effected  h  r  th<- 
Funds,  which  are  reasonably  d"sit;n»il 
ti  provide  that  the  conditions  in  the 
loreiioing  paragraphs  and  the 
requirenuTits  of  Investment  Ccii-icsny 
Act  RtUas»'  No.  1.1005  (Feb.  2,  l'»H:i) 
t.ave  bet'n  rompiiwl  with;  (b]  will  ni..k.c 
■:'(i  approve  .>;uch  changes  as  deemed 
necessary:  ind  (c)  will  dt  t.:nn!ne  no  less 
frequently  th  .n  quarterly  that  siu:h 
tra.'i.sictions  made  during  the  precedi;.^ 
quart.rr  were  effected  in  compliince 
wilh  such  procedures.  These  pro( filur.-s 
will  also  be  approved  by  a  tnjjoriry  of 
the  nun  interested  membiTs  o!  en*  h 
boinl  (/f  directors/trustees.  The 
invesfment  adviser  to  each  Fund  will 
implt  ment  these  procedures  and  aiakr- 
(iii.isioas  necessary  to  meet  the.se 
<  oadition-s.  subject  to  the  din-ction  and 
ront-o!  of  the  board  of  dire<  tors'trustee.s 
•  if  the  relevant  Fund. 

( (.t  rht-  She.  hy  tht^  Division  i»t  Ir-ve-.},;  t?,' 
^;,•.^  )■;.  r!i»'ii!.  under  (ielt-<;ateit  iiuf^nnf, 
Man^dret  11.  McKarland. 
t>-  i>u(ySKr->i}ry 
!!«[)•>,;  ')4-n7:iHli!,-<!».-i.-(U.f>;-,  ..:;, 

8iH.:NG  CODE  3C10-01-M 


[Jrvestrreot  Company  Act  Rcl.  No.  20325 
612-8350] 

PrincoT  Blue  Chip  Fu.nd,  ire,  et  al.; 
Application 

^^•v  .11.  u*:)l 

AGENCY:  Securities  atii  \.\t  t.n-^x- 

{  •;'-:!n-,,iwu  ('SIX.'). 

ACTiON:  Notice  cf  application  ttu 

e>e.aptn>ii  under  the  Inv»vs!rne  it 

(  •:n.p-t:;y  Act  of  1940  (rhi;  'Act") 

AOPUCANTS:  Princor  Blue  Chip  Ft;r).l, 
Inc.:  I'rincor  Bond  Fund,  Inc.;  r-riiK  or 
C'.tpirdi  .Accumulation  Fuiid,  hi'  .. 
FrincorCash  Management  Fund.  In... 
Prin'Of  Fmerging Growth  Fund,  hic: 
F'rins.orCkjvemment  Securities  Incorue 
Fund,  Inc  ;  Princor  Growth  Fund,  Inc.; 
Princor  High  Yield  Fund,  Inc.;  Princor 
Managed  Fund,  Inc.;  Princor  Tax- 
Exempt  Bond  Fund.  Inc.;  Princor  Tax 
Exempt  Gash  Management  Fund.  Inc.; 
J'ruv.nr  Utilities  Fund,  Inc.;  a!,d  Princot 


World  Fund.  Inc.  (c(<lltH:livt;iy.  ttir 
■  Finuis");  Princor  Fin.iticial  Servue, 
Corporation  (thw  "Distributor"):  ami 
Princor  Management  Corporation  (th.- 

Adviser'):  on  U-half  of  the  Fends  i.uf 
.'.T:y  other  open -end  management 
invevitnient  companies  that  may  in  the 
future  become  a  member  of  the  s..:ne 

■gfoup  of  invi-stment  comp:'.nies"  as 
th.at  term  is  di;R!!-d  in  rde  1  la-  {  cr-.d.  i    ' 
rite  Ar  t  , 

RcLSVANT  ACT  SECTIONS:  liv  ;;.;.t(o:i 
o-qi;ester:  under  scitioi!  6(c)  fro:n  the 
provisious  of  sections  .:(a|(;»2),  2(  iK.I.I) 
l.iO.  J«{gl.  I8(ii.  •.i2{c).aud  2J(«:!of  th,- 
Act.  j:\(\  rule  22c-l  theree.::der 
SUMMARY  OP  APPLICATION:  Afiplicaat , 
>e.  k  ,!  con'htional  order  that  would 
penni;  the  Funds  to  issue  nu:Uip!e 
class.-s  of  .shares  representing  mte.-.-^' , 
in  the  s.u:'.e  (^rt^rtfoho  of  se<;urit!i!s. 
ass,.>.^  a  contingi-nt  deferred  s<iies  chari;e 
(  "CIXSC")  on  c:ertain  redf  niptioj.s  of 
shares,  atvl  w.'.ive  the  C:U"sf :  ;a  » <.r:;,i}i 
icsr.i.K  >•:>. 

FILING  DATE:  Tile  .ipp!icat!.;n  uas  hied 
on  February  2rt.  1«)«}4.  and  am-ruietl  o;. 
Ajir:!  Ul.  1ft<j4  and  M,;y  17,  \i-r)l 
HEARING  OR  NOTIFICATION  OF  HEARING:  A  i 
order  granting  th.e  applicatit  n  will  Ur 
issii,.d  unless  the  .SEC  (»rders  a  he.irir.g 
Intejesterl  pe(-.on>  mav  recjuest  .-i 
hearmg  by  writing  to  the  .ShC's 
S»-{.r'-tary  a:;d  siirvij-g  applit  a£i:>  v\  iih  . 
t '  pv  of  the  o.-quest,  personally  nr  !■•, 
oiaii   l!ecirit'.;4  requ«;sts  shoulii  !»• 
I.  ceived  f>y  the  SrC  by  '^ ^*U  \<  n.   >.<: 
fiuie  2?.  |«io4.  and  shoidd  !..• 
arcomt.Mnurd  by  proof  of  s^rv  tee  .lu 
apj.-Iic.jnts.  in  the  form  of  sn  ■•.•■hdavi*  o,-, 
Sr  (aw  vers,  i  ce.'tiru:^!*.-  r,f  mtvii  ••- 
ll'Mr.n-  n-<iuests  should  s":  ;'e  t.he  n-''t,:.r 
■.;  ttie  writ-->r's  intenv-it,  ttie  r5Ms..n  t(,r  'he 
re<l'ie~.t,  .uid  the  )  ,su»->  rcni'tst'd.- 
Per.s..ns  wiio  W!sh  t:-  !«•  notifieu  u{  t 
he.sfing  fu  ly  requeM  such  not;ti';.ifi:>tt 
r-v  '.vr:'-(;g  to  th"  .SilC's  .Se(  r-t  iry. 
AOC^ESSES:  S.f:ref  iry,  i^U:.  4"t»  I'.'.'h 
.Strtti   \VV..  \VasIuni::ton.  DC  Z(.)'i4't 
Ai.p!i<.  rt>.  c/oThepnncipii  i  ;  :    •   ,   ' 
C.- >i:p  Des  Mo!n«•^.  Iuva  TjH  ;li 

FCS  Fj^THER  INFOflMATtON  CONTACT: 
M.:.-!  i.lu-r\,  Statt  Attorn-y,  ot  (_!iJi  Ml 
i.'iitS.  or  Barry  I).  Miller.  Si.c.ior  .spe,  i  d 
{  o'.:;s.-I.  at  (202)  <t42-0.%4  (Hi.-:, in  ot 
l.'^i\'stcient  Man.igenent.  (Jfi'i .;  ot 
(nve-.!nn!at  Company  K«:g'..I..riii,-:j 
Si;PPLEMENTARy  INFORMATION:  Ih  ■ 
follce.  ing  is  a  sucunary  of  d-.- 
.!pp!icalion  The  complete  a{ip!'....!tior! 
may  be  obtained  for  a  fee  f'-t  ::i  the  .Sff  •, 
Pub!i(  Refenuice  Flr.inch. 

Applicants'  Representations 

1.  h'M.h  of  the  Funds  is  a  M..r\l.!fid 
corporation  that  is  n.-gistered  under  the 
Act  ,»s  an  opep.  <  n<l.  rn.Triagenieiii 
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mvf^stinent 
[the  ">4oney  > 
to  the  public  a 
salt's  charg«. 
"lojaii  Fumfs" 
;)t  net  Jisset  va 
LiK  h  iJiad  F 
distnbutiun  pi  i 
ri.iii'  }  uniit;r 
vvhii.h  permits 
the  Distributor 
J-'iiiuisav«?rag( 
nil  iuinnal  basi 

2.  The  Athri: 
iiivt'stini'ut  ac 
fnvtjslment  Ad 
s»T'.f>s  as  the 
of  the  Fun(Js 
o'.viH'd  subsi(Ji 
Distributor  is  t 
subsidiary'  of 
hisiira;He 
n'gist'.Tfii  brok 
print  ipu!  urn 
Fiiniis. 

3.  Applicant 
nu!  Iti-rlass  dis 
(t)ie  ■Multi-C 
»h«;  Funds.  Un« 
.Svs<i''m,  i^ach 
i;l;is  ios  ot  shan;  > 
as  of  the  lime 
Mulli-Class 
as  '('la^s  A"  s 
of  lilass  A  sliar^s 
pur<  hn.v»d  in 
million  will  be 
front-nnd  sales 
tb.i-  Lfxid  Funds 
Distribution 
niodifii!d  to 
rlass  structure, 
Mt)nov  Market 
asstft  value,  ani 
«  Distribution 

4  lJn<ior  the 
Fund  will  treat ! 
sfj.i-ps  design 
CI..SS  B  shares 
Distrinution  V 
duly  re!  u.ssets 
vvhii.h  tip  too 
dtMJiTs'  rogisfe 
s»'r'.  icii  fee.  Th 
Dislri!)i.'ti<)n  Ph 
vvri!  he  ustvl  pi 
DistriSiifrir  for 
♦l-'.il'is  and  reg 
» !i:ir,<'(,fii-n  w.''' 
Mass  B  nI- ii'.-s . 
F  .i!ni.-»  j:an  b«j 
o'-.h  i.f:c.w  f-,irt 

=>.  r.'-isv  H  iju 
toii  (D.SJ.'of  u{i 
-six  y«':!7s.  Thc.T 
i;)r(V.i"-»vl  upon  , 
siii!rs»;>  vv;Il  be 
ijfthr  i.^sser  of 


coA>pany.  Two  of  the  Funrfs 
Nfarket  Funtis")  are  offered 
net  asset  value  with  no 

other  Funds  flhe 
are  offi?red  to  the  publjr 

plus  a  sales  charge 

has  adopted  a 
n  (the  "Di.~fribution 
!e  12b-l  under  the  Ai  l. 
each  Load  Fund  to  pay 
up  to  0.25%  of  that 
daily  net  assist  value  on 


.■■  er  is  registered  as  an 
lijiser  und'irthe 

iscrs  A(,t  of  l!)-«0.  and 
estniont  advibfr  t»f  e.iiii 
e  Adviser  is  a  wholly- 
iry  of  the  Distributor.  Tbt; 
indirect,  wholly-owned 
incipa!  Mutual  Life 
Conibany.  The  Distributor, .» 
r-dealer,  serves  as  the 
riter  forea«  h  of  f.be 
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seek  to  inipltnut'nt 
ribution  arrarig«'nienls 
System")  for  f^xh  of 
21  the  Multi-CI.iss 
Flmd  will  issue  two 

.  All  shares  outstandinj^ 
impiernention  of  the 

will  be  designa!i;d 
res.  The  ofT«-ring  prio' 
of  a  Load  F"und 
atiounts  of  ies.s  than  .St 
net  asset  value  plus  a 
;harge.  Class  A  shares  ot 
will  be  subjer^  to  the 
currently  in  effc<:t,  ;;s 
odate  tlie  nuilli- 
Uass  A  shares  of  the 
unds  will  be  sob!  at  m? 
will  not  be  subj«H  i  to 
an. 

'.ulti-C^Iass  .System,  each 
an  additional  class  of 
as  "Class  B"  sh  ires, 
ill  be  subjeijt  to  a 

fee  of  1%  of  averaue 
Dn  an  :muua)  basis,  of 
%  wiil  be  pa;d  to 
^fl  repri'Sf^ntatives  as  .i 
i-main«ier  of  ?h»» 
fw?  on  Class  B  bh.ire.s 
i  Tianly  to  reireburss  the 
f  [immis.->iors  p^iid  to 
te't'd  rrprp^eiiiafives  jii 
-sales  t.'f  Clas's  B  shrires 
U'3  Mor*)y  M.iris-'t 
^uiijd  OJily  throi.'-h 
i.ss  P  sh  i's.s  of  >;!;■.< 

v^s  als<;  wiil  Ix:  subj.^tl  - 
to  1%  fora  ^^oriol  of 
iivjut  ufany  (J.).SC 
redemption  r-f  C1.;.is  H 
inpuiitd  as  a  {.wrx^ntaxe 
vnl'.'f-  of  ?he 
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lot.  id 
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n^deemed  shares  al  the  time  of  purrhase 
or  their  value  at  redemption.  The 
holding  period  and  amount  of  the 
CD.SC.  and  the  magnitude  of  the 
purchases  to  which  it  applies  are  esuh 
subject  to  change.  NtJ  CDSC  will  he 
imposed  on  Class  B  shares:  (a) 
Purchasfid  with  reinvested  in(  omo 
dividends  or  capital  gnins  distributions, 
(b)  purchased  n;ore  than  six  years  prior 
to  the  date  of  the  redemption,  or  (c) 
accj Hired  through  an  exchange  for  other 
Cl.tas  B  shares,  if  the  exchange*!  Class  B 
shanjs  would  not  have  been  assessed  a 
CDS(;  upon  redemption      ' 

f>.  App!ici«nts  propov;<i  to  w.ijve  any 
(^D.SC  that  othnrwi.se  u'ould  \w, 
applicable  to  a  redemption  of  (^la.ss  H 
shares  in  ccnnectiun  with  shanss 
n-deemed:  (a)  Due  to  the  tieath  or 
•lisabibty,  as  debned  in  the  Intein.-il 
Revenue  Code  (the  *  Code")  of  a 
shareholder;  (b)  from  retL'  i-  nt  plans  to 
satisfy  minimum  distribuiiua  rales 
under  the  Code;  (c)  to  pay  surremler 
charges;  (d)  to  p^y  retirement  plan  i.:i;!!; 
(e)  involuntarily  from  sn'..all  balance 
accounts  {values  of  le^s  than  S.IOO);  if) 
through  a  systematic  withdrawal  plan 
th;!t  permits  10%  of  the  value  of  a 
shareholder's  Class  B  shares  of  a 
p;u1icular  Fund  on  January  1  of  each 
year  to  be  withdrawn  automatically  in 
equal  monthly  instalbnents  throughf^it 
the  year  without  payment  of  the 
otherwise  applicable  CDSC;  or  (j^)  from 
a  retirement  plan  to  assure  the  plan 
e  omplies  with  st)ction  401(k)  aiul 
4ni(m)oftheCodH 

7.  C.lass  A  shares  of  the  Ij)ad  Funds 
will  be  sold  with  no  sales  t.hargc  io 
pr-rsoiis  who  reinvest,  within  fiO  days, 
tiie  proceeds  of  redemptions  of  Cl.vs  B 
shares  of  the  Load  Funds  on  which  iho 
( 1D.SC  was  waived  because  of  the  deatii 
or  disabilitv  of  the  original  shareholder. 

8.  Any  Class  B  shares  purcha.sed  wiil 
convert  auloinatic.iiiy  to  Cla!;s  A  shares 
"icvt-n  vears  after  the  end  of  '.he  moiith 
of  Ih*'  tlate  of  their  pure  ha.'^«!.  At  the 
same  time,  a  pro  nila  portion  of  all 
sh.ires  purchased  through  rf;invesfin.>nt 
of  dividends  and  distributions  w)li 

•  luivert  into  Class  A  sha.n;*,  with  that 
porliim  detennined  by  (ho  ratio  that  the 
shareholder's  CIj.-,s  B  shares  can  vertinj^ 
into  C.lass  A  shares  Iwirs  fo  tii.J 
sh.>rt'hoidi t's  total  C!ar-..s  B  shares  v.nX 
Br.tji.'ired  tiiroukih  div!don<is  and 
di.siributions.  T.h.?  c  in  vers  J '.n  of  Class  3 
shi!r?-s  into  Ci;::-;  .\  sh.ucs  will  i-.> 
fjuliji  cJ  to  the  a\  iilibiiity  of  an  o\y  xXnn 
or4  oiinsid  or  ir.'::rnii!  Hevcriuc  .Si.rvico 
private  ieiJer  ruling  in  the  effect  (ii  il  tno 
conversion  do-js  i:n»  txiistituti;  a  tix.-.hl'e 
I  vnt. 

0.  Fxcji.inges  f.jr  sh.irr^K  of  luo'h'rr 
I'lDul  generally  will  Jxj  p«'rrr:i1te«l  only 
ffir  s'iar»>s  of  th;?  sw-ne  class.  H.-nvivt-r, 


to  facilitate  automatic  exchanges  u-sed 
by  some  investors  to  effect  a  dollar-cost 
averaging  strategy.  Class  B  shares  of  the 
Load  Fuuiis  may  be  acquired  in 
exchange  for  Class  A  shares  of  Princ«» 
Qish  Management  Fund,  Inc.  that  w<:rr 
purchasetl  without  payment  of  a  sa!(  s 
load  All  exch;mges  will  comply  wiih    . 
rule  lla-3  under  the  Act. 

10.  Under  the  Multi-Class  System,  .iJi 
expenses  incurred  by  a  Fund  wil!  I;e 
allocated  among  the  i^lasses  c;f  shares  of 
such  Fund  b.ised  on  the  net  assits  of  ffif 
Fund  attributable  to  e.u.h  class,  excopt 
that  the  net  asset  value  and  expenses  v.S 
each  class  will  reflect  the  Distribution 
I'lan  expen.ses  (if  any)  and  any  ex  pens.  - 
attnbufablii  to  the  t:la.ss  as  set  iorth  in 
condition  1  below  ("Qass  Expenses'") 
Kxpen.s(>s  a!io<;ate<l  to  a  particular » las.s 
of  shares  of  a  Fund  will  be  borne  on  a 
proportionate  basis  by  each  ouLslanding 
share  of  that  class.  ' 

1 1.  Fnim  time  to  time,  a  Fund  may 
create  additional  classes  of  shares  of 
bt^neficial  interest,  the  terms  of  whii  h 
may  differ  from  the  classes  describe*! 
h<!rem  only  in  the  following  respects:  (.ij 
Each  now  *  la>>s  of  shares  might  have  a 
•iifferent  designation;  (b)  the  iiup;'.i  t  of 
the  ili.sproportion;iffi  payments  niadi; 
under  a  Distrihutifjn  Plan;  (c)  each  mivv 
(lass  of  shanis  will  hub!  any  voting 
rights  as  lo  njatters  excbisjveiy  affoiiiij-^; 
that  *;)ass,  exc«;pt  as  provide*!  in 
c;ondition  14  b^ilow:  (d)  each  new  i  lav; 
of  .shares  wiil  Ix-ar  Class  Expens«;s 
specifically  attribi.'table  fo  ?h<!  partjcul.ii 
i:lass;  (e)  ijai  h  new  class  of  shares  will 
have  different  ex(  hange  privileges,  and 
(f)  certain  classes  may  have  a  * onvcrsion 
f»rature.  Applic^mfs  also  may  charg-.j 
diffi^ri'nt  sales  lo.uis  on  diffororjt  f".l:iss<\^ 
«)f  shares. 

12.  Appiiciiufs  will  comply  with 
epplicable  poitions  of  the  Rules  of  Fair 
I'ractice  of  the  National  As,soc)atiofi  of 
Sefuriiies  Deaie.^s.  Inc.  ("NA-SD"), 

im. biding  in  particular  the  p*Hiions  of 
Rule  2ti  thai  n  late  to  sales  loads,  .isoef 
bi'..s«;*l  sales  *:h.?rg"s  and  s*?r\iia;  fe«i.s. 

Applicants'  Le^l  .Anaiysia 

1.  JjfX.iicn  !rt  is  dt'SJgn*:'*]  fo  p.'oh.'fuf 
;riaterj..i  di/fj-rrnr-es  .-'mong  fhe  right.s  «>f 
sbarch'dders  in  a  fi;nd,  including  abu--'*"; 
msuitin';  from  ccr.iplex  capit.il 
struct. i/fs  |si;ch  as  e.x/  es.sivt*  lever.".-.;!!, 
confliil.s  i:f  intMr*rr;.'  .msr-ng  chisscs,  .2nd 
investor  cofifjsi'jn).  ind  discrim  n)''My 
sh.ir'-Iu.'dcr  vutiiig  provisions. 
Ai>!.lir  '•■Ir.  r-rtju-.st  an  e.xempiive  firder 
to  'vi.ccxfcnf  Ih.it  ihs  nrcpos'-d  Muhi 
r]ah.s  Sy;i!.:ui  mi|^iil  bo  deemetl  io  r  --u.'l   . 
in  ;» '•.'■■enjor  sec'?nfy"  ivithin  the 
nu'iinin^  of  .s^ecu(».n  i8(g)  of  the  h'A.,  .ujd 
J!uis!;e  prnhihited  by  section  l«{n(1), 
and  vi'il.Tf  !  ihci't'u.i!  vcHng  prrjvisions 
of  ihe  Af  I. 
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J.  Applicaats  assert  that  the  Multi- 
<  :iass  System  would  present  none  of  ttn- 
.ibu.ses  addressed  by  section  18.  No 
[werags  would  result  from  the  i.ssu.inr:,. 
ir  purchase  of  different  classes  of 
ihdres.  Mutuality  of  nsk  ivould  in- 
fire.^er.'ed,  and  each  class  of  {\uid 
■itirires  would  be  reiieemdbife  at  ail  tu;t>-,i 
N  '  class  of  shares  of  a  Fund  wnuid  h  *vi-' 
!f.y  distribution  or  iiquidalioa 
[>reir.Tsnce  with  respect  to  p.-trtu-ui^jf 
is;,ets,  and  no  clas.5  would  be  pn  ttH.r^d 
hy  ^a^  reserve  or  oth^T  arc  omhJ 
•avcjstors  would  not  bv  given  ::'.*:.[.  uun 4 
impressions  abo.ut  the  sufe'y  or  r:~k  of 
Jiny  class  of  shares,  because  the 
iir.uiarities  and  ifterences  of  the  i;|..i-^»s 
-if  .shares  would  be  diiciosed  in  die 
prospectuses  ar.d  statetr.ents  of 
additional  information  describing  th*- 
f-'iicids. 

3  Applicants  also  request  an 
-"xeniption  from  the  pro\  isions  u\ 
sections  2(a)(.32).  2ia)(35).  22(c).  ..:ul 
22f(i}  of  the  Act,  and  rule  22c- 1 
'hnraunder  to  the  extent  necessary  to 
perniit  the  Funds  to  assess  a  CLXSC  on 
!:ertam  redemptions  of  shares  and  to 
waive  the  CDSC  in  certain  instances 

.'\pp!icants'  Conditions 

Applicants  agree  that  any  ord»T 
dirinting  the  requested  relief  will  he 
subject  to  the  following  conditions. 

I   Each  class  of  shares  of  a  Fund  wii! 
t-epresttnt  interests  in  the  same  portfolio 
>f  investments  of  that  Fund  and  will  b- 
^.lentical  in  all  respects,  except  as  set 
f->n:fi  heiow.  The  only  differences  aitionq 
fhe  classes  of  shares  of  the  same  Futtd 
will  relate  solely  to;  (a)  The  desifination 
)t  each  class  of  shares  of  a  Fund;  (b)  the 
tmpact  of  the  disproportionate 
oaynierits  made  uader  tt'.e  DistribuHo!-. 
f'ian,  (c)  different  Cbss  E.xpenses  for 
•ich  class  of  shares,  which  are  limited 
t'.>;  (i)  Transfer  agency  fees  identified  by 
th^r  triusfer  agent  of  the  Funds  as  bein^ 
ifrrihutable  to  a  specifii-  class,  (ii)  blue" 
■-ky  rrtgistralion  fees  incurred  with 
-c-i.^pect  to  a  class  of  shares;  (iii)  .SJ  C: 
fegisiration  fees  incurred  with  respect  fu 
i  class  of  shares;  (iv)  the  exp.  uses  of 
idrnitustrative  perscnne!  a;;d  services  is 
required  to  prov:ri<i  services  to  the 
shareholders  of  a  specific  class;  (vj 
litigation  or  other  legal  expenses,  or 
iudit  or  other  accounting  expenses 
relating  solely  to  one  class  of  shares;  (i ;) 
directors'  fees  incurred  as  a  result  of 
cssut,'s  relating  to  one  class  of  shares; 
lad  (vii)  printing  and  postage  expense, 
related  to  preparing  and  distrilmting 
materials  such  as  shareholder  reports, 
prospectuses,  and  proxies  to  current 
shareholders  of  a  given  class;  (d)  the 
voting  rights  as  to  matters  e.xclusively 
affecting  one  class  of  shares  (e.u..  the 
.idopfion,  amendment  or  termination  of 


a  [Jistnbution  Plan)  except  a*;  provided 
tn  condition  14  below;  {e|  different 
e.«;hange  privileges;  and  (0  cirt;t;<i 
classes  may  have  a  conversion  feature 
An\  additional  incremental  expenses 
'iu7t  specifically  identified  above  that  ire 
>absequently  identified  ir.d  determined 
H>  be  property  alloratecl  to  one  class  ot 
3^:ares  will  not  be  so  allocated  unless 
..'.r.d  unt:E  approved  by  the  SEC  pursu..Hnt 
*o  in  amended  order 

l  The  directors  of  the  Funds. 
ir-.cludin^  d  majority  of  the  ip.dependfnl 
d.rectufs,  wdl  approve  the  creation  and 
issuance  of  any  new  classes  of  shares  in 
.    their  r-?sp^«ctive  Funds  The  minutes  of 
the  m.-?etin«:;s  of  the  dirtxrtors  of  each  of 
the  Funds  it  -.'iHrding  the  deliberations  u\ 
?h«-  dirj-ctiifs  with  respect  to  the 
approvals  necessary  to  add  or  change  a 
class  of  shart^s  will  reflect  in  detail  the 
rea-<or(  for  the  directors'  determination 
that  such  an  addition  or  change  is  in  tli-- 
nest  interests  of  the  Funds  and  I  heir 
respective  shareholders. 

1  On  an  ongoing  basis,  the  directors 
of  the  Funds,  pursuant  to  their  fiduc :i:i(\ 
responsibilities  under  the  Act  and 
otherwise,  will  monitor  each  Fund  lor 
the  etistence  of  any  material  < onflic  fs 
amorig  the  interests  of  th.e  various 
(.hisses  of  shares  offor^:d  by  each  Fund 
The  directors,  including  a  majority  of 
tht  independent  direc;tors,  shall  take 
such  action  as  is  reasonably  nec;es.sarv  t.< 
eliminate  any  such  conflicts  that  may 
develop.  The  Adviser  and  the  • 
Distributor  will  be  responsible  for 
reporting  any  potential  or  existing 
conflicts  to  the  directors.  Ff  a  conHii.t 
arises,  the  Adviser  and  the  Distributor, 
at  their  own  cost,  will  remed\  such  ,1 
ci.iiflic^",  up  to  and  includi::g 
est;ibli.;hing  one  or  more  new  re;..;is!creil 
m.iu  igement  investment  compaines 
4.  The  diMctors  of  the  Fumls  v\  ill 
T,'iM\<,k'  quarterly  and  aniuiul  siateiu.-iits 
concerning  distribution  and  sharehniticr 


servicing  expenditures  under  any 
d'sfnbution  or  servicing  pi.in.  in 
compliance  with  paragraph  (t»J(  {)(:<)  ot 
rule  I2b-1  under  the  Act,  as  amendcrd 
from  time  to  time.  In  the  stafrments. 
finly  expenditures  properly  attiibul.ibl.' 
to  rue  sale  orsi^rvicing  of  a  particular 
cla.ss  of  shares  will  be  used  to  justifv  the 
Distribution  Plan  fee  charged  to  th.it 
ci.'.ss.  Expenditures  not  related  to  the 
St  b- or  .servicing  of  a  particular  class 
will  not  be  presented  to  the  directors  ro 
justify  any  fee  charged  to  shareholders 
of  that  class.  The  staten:en!s.  int  hiding 
the  allocations  upon  which  thev  are 
based,  will  be  subject  to  t.he  review  and 
approval  of  the  independent  dirt^ctors  in 
the  exercise  6l  their  fiduciary  duties. 

5.  Dividends  paid  by  a  Fund  regarding 
Its  various  classes  of  shares,  to  the 
extent  arty  dividends  ao-  p  ud.  will  be 


Ciii  u'...r(-'l  ut  ilie  Fame  n;;i;iiurr,  ,it  th*-       I 
-•>a:;;e  tune,  on  the  .same  day.  and  u  :li  \„- 
in  the  siime  amount,  except  that  j 

rj'.sf.'ibutiou  F'ian  f',-e  payments  r-  ,  Urt^    ] 
t'>  each  respective  class  of  shares  wdl  U- 
borne  exclus»vely  by  that  c'.nss,  and  .uiy 
Class  Expenses  attruiutable  solely  t;'  uu^- 
f!.'  ^s  wdl  be  tM»m*>  erciusivel  v  b\  n:,,r      , 
;  lass. 

it-  The  crutthodoLigv  «i:id  pr>K,^•M^:     .     I 
tir  calculating  thr!  net  a;-.set  valri'*  ci-.i      j 
dividends  and  distributions  oft:' .if'pl.-  ' 
classes,  aad  the  proper  al!i.c.-itif.:'  u\ 
expenses  ncriong  them  has  b.  .(i. 
reviewrd  by  an  expert  (thf    Fxp-  f  J, 
wt;0  has  r-jndered  a  report  'o  ,:rip!u  .uits. 
wh'.i.h  has  been  provided  to  the  sr,,fj  ,,f 
the  SEC.  that  such  n.ethudoi(:;.i  .,!>«! 
proivdures  are  adt^quate  to  en-.. in-  rh  if 
such  calculations  and  allocati<ms  will 
lie  n-.ade  in  an  appropriate  maniuT  On 
:a  ongoing  basis,  the  Expert,  or  an 
ap!trr>priate  substitute  Expert,  will 
min;itor  the  manner  in  which  tii>- 
calculations  and  allocations  are  briri^ 
made  and.  based  upon  that  revic-w.  will 
render  at  least  annually  a  n-port  to  the 
Funds  that  the  calculations  and 
aIlo<u..tions  are  being  made  pri.p*-riv 
Th.e  reports  of  the  Expc;rt  sh.dl  b.-  tiled 
IS  part  of  the  periodic  reports  filed  with 
i!if  SEC  pursuant  to  sections  i(i(<d  dtid 
<t)(bKl)  of  the  Act  The  work  papersof 
the  Expert  with  respcjct  to  those  rciiorts, 
tollowing  a  rf^uest  by  a  I'ucd  (v.lii!  b 
eiu.h  Fund  agrees  to  provide),  will  b;- 
available  for  inspection  by  the  SEC:  st.,tt 
upon  the  written  request  to  a  Fund  tor 
thov-  work  papfirs  by  a  senior  m.-mlH-r 
(d  (he  SEC  s  Division  of  [tuestmetit 
M magement.  limited  to  the  Dir»-'  t..r,  10 
Associate  Director,  the  Chief 
Acc-oant..i»,  trie  Chief  Fin  i.'u  lal 
Analyst,  an  Assistant  Director,  aral  .my 
Ki'gional  Adrninistr  itors  <.r  .'Vsso-  i,.ti> 
.vm\.  Assistant  .Aiiministrators.  Th^- 
i.;:':al  report  (jf  I'te  Exp*  rt  is  i    r-p.it' 
0.1  polif  aes  .i:;d  (irc-cedures  p!;i(  rd  . n 
op4'ration."  .U!d  the  ongoing  repoiis  ivill 
b:-  Trpi-rts  On  policies  a!id  procedurrs 
placf'd  in  ope rai-on  and  te.stsof 
opiTaring  ».ffecriA,ness.'  as  d.^fiu-Nl  i;  -1      ^ 
des.  ribtd  in  Statement  of  Auilitiug  (_ 

Standards  .No.  70  cjf  the  Ani'>':can" 
Institute  of  Certified  Public  .Acco  inr  .riis 
(the    AlCPA').  as  it  may  be  cm  raled 
from  time  'o  time,  or  in  simila'-aiidifink; 
standards  as  may  be  adopted  bv  the 
AICPA  from  time  to  time 

7  Applicants  haveadequ.ite  f.u  ihti-!s 
III  place  to  ensure  implementation  of  ihe 
methodology  and  procedures  for 
calculating  the  net  asset  value  .md  f 

dividends  and  distributions  of  the  ' 

various  classt;s  of  shares,  and  the  proper 
allocation  of  expenses  among  the  , 

various  classes  of  shares,  and  thi.s 
representation  has  been  concurred  with     1 
by  the  if.it:. d  report  rcfrr.'-cd  fo  io  1 
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condition  6  abovt ,  and  will  be 
concurred  with  b;  f  the  Expert,  or  an 
appropriate  subsl  tute  Expert,  on  an 
ongoing  basis  at  li  jast  annually  in  the 
ongoing  reports  mferred  to  in  condition 
6  above.  Applica:  ts  will  take  immediate 
corrective  action  f  this  represeDtaticHi  is 
not  concurred  in  >y  the  Expert  or  an 
appropriate  subst  tute  E.xpert. 

8.  Tne  prospect  us  of  each  Fund  will 
contain  a  stateme  it  to  the  effect  that  a 
salesperson  and  a  ly  other  person 
entitled  to  receive  compensation  for 
stilling  or  servicin  j  Fund  shares  may 
receive  different  I  (vels  of  comp»^nsafion 
with  respect  to  on  e  particular  class  of 
shares  ov^r  anoth^  tr  in  the  Fund. 

9.  Thf  Distribut  Dr  will  adopt 
compliance  staiid  rds  for  determining 
when  each  class  o  shares  may 
appropriately  be  s  aid  to  particular 
investors.  Applicc  nts  will  require  ail 
persons  selling  sh  ires  of  the  Funds  to 
conform  to  those  s  tandards. 

10.  The  conditi<  ns  pursuant  to  which 
the  eAeraptive  ore  3r  is  granted,  and  the 
duties  and  respon  ;ibilities  of  the 
directors  of  the  Fu  nds  with  respect  to 
the  various  classei  of  shares  wi  11  b«?  sri 
forth  in  guide!in«  that  will  l>^ 
furnished  to  the  d  rectors. 

1 1.  Each  Fund  v  fill  disclose  the 
respe(  live  expensi  s,  performance  data, 
distribution  arranj  ements,  services, 
foes,  sales  loads,  deferred  sales  loads, 
ajid  exchange  priv  ileges- applicable  to 
each  class  of  share  s  in  each  of  its 
prospectuses  regai  dless  of  whether  all 
classes  of  shares  a  e  offered  through 
each  prospectus.  E  ach  Fund  will 
disclose  the  respec  tive  expenses  antl 
performance  data  i  pplicable  to  all 
classes  of  shares  i:  every  shartiholder 
report.  The  shareh  >lder  reports  will 
contain,  in  the  stal  sment  of  assets  ajid 
liabilities  and  stat(  ment  of  operations, 
information  relatei   to  the  Fund  as  a 
whole  generally  ai  d  not  on  a  per  t  lass 
basis.  Each  Funds  per  share  data, 
however,  will  be  p  repared  on  a  per  class 
basis  with  respect  o  ail  classes  of  shares 
of  the  Fund.  To  thi  extent  any 
a(ivertis«^ment  or  s  lies  literature 
describes  the  expe  ises  or  performance 
data  applicable  to  my  class  of  shares,  it 
also  will  disclose  t  le  respective 
expenses  and/or  p<  rformance  daia 
applicable  to  all  cl  isses  of  shares.  The 
information  provic  ed  by  applicajits  for 
j.'ublication  in  any  newspaper  or  similar 
listing  of  the  Fund  ;'  net  asset  values  and 
public  offering  pri(  es  will  present  each 
class  of  shares  sep<  irately. 

12.  Applicants  a^  iaowledge  that  the 
grant  of  the  exejnp  ive  order  requested 
by  this  application  will  not  imply  SEC 
approval,  autboriz<  tion,  or  acquiescence 
in  any  particular  k  vel  of  payments  that 
the  Ftuid  may  mak  >  pursuant  to 


Distribution  Plans  in  reliance  on  the 
exemptive  order. 

1 3.  Any  class  of  shaires  with  a 
conversion  feature  ("Purchase  Class") 
will  convert  into  another  class  ("Target 
Class")  of  shares  on  the  basis  of  the 
relative  net  assets  of  the  two  classes, 
without  the  imposition  of  any  sales 
load,  fee,  or  other  charge.  After 
conversion,  the  converted  shares  will  be 
subject  to  an  asset-based  sales  charge 
and/or  service  fee  (as  those  terms  are 
defined  in  Article  111.  Section  26  of  the 
N.^SD's  Rules  of  Fair  Practice),  if  anv, 
that  in  the  aggregate  are  lower  than  the 
asset-based  sales  charge  and  service  fee 
to  which  they  were  subject  prior  to  the 
conversion. 

14.  If  a  Fund  implements  any 
amendment  to  the  Distribution  Plan  or 
other  plan  adopted  under  rule  12b-l 
(or.  if  presented  to  shareholders,  adopts 
or  implements  any  ame.ndment  of  a 
■'non-rule  12b-l"  shareholder  services 
plan)  that  would  increase  materially  the 
amount  that  may  be  borne  by  a  Target 
Class  under  the  plan,  then  Purchase 
Class  shares  will  stop  converting  into 
shares  of  that  Target  Class,  unless 
Purchase  Class  shareholders,  voting 
separately  as  a  class,  approve  the 
amendment.  The  directors  shall  take 
any  action  nece.ssary  to  ensure  that 
existing  Purchase  Class  shares  are 
exchanged  or  converted  into  a  new  class 
of  shares  ("New  Target  Class"),  identical 
in  all  material  respects  to  Target  Class 
shares  as  they  e.xisted  prior  to 
implementation  of  the  amendment,  no 
later  than  the  date  those  Purchase  Class 
shares  were  scheduled  to  convert  into 
Target  Class  shares.  If  deemed  advisable 
by  the  directors  to  implement  the 
fon>going,  such  atiion  may  include  the 
exchange  of  all  existing  Purchase  Class 
shares  for  a  new  class  ("New  Purchase 
Class")  of  shares,  identical  to  existing 
Piuchase  Class  shares  in  all  material 
n^spef  ts,  e.Mxpt  that  the  new  Purchase 
Class  will  convert  into  the  New  Target 
Class.  The  New  Target  Class  and  New 
Purchase  Class  may  be  formed  without 
further  exemptive  reKef.  Exchanges  or 
conversions  described  in  this  condition 
shall  be  effected  in  a  manner  that  the 
directors  reasonably  believe  will  not  be 
subject  to  federal  taxation.  In 
accordance  with  condition  3,  any 
additional  cost  associated  with  the 
creation,  exchange,  or  conversion  of  the 
New  Target  Class  or  New  Purchase  Class 
shares  shall  be  borne  solely  by  the 
Adviser  and  the  Distributor.  Purchase 
Class  shares  sold  after  the 
implementation  of  the  amendment  may 
convert  into  Target  Class  shares  subject 
to  the  higher  maximum  payment, 
provided  that  the  material  features  of 
the  Target  Class  plan  fuxt  the 


relationship  of  that  plan  to  the  Purf;h.-Ke 
Class  are  dts»:losed  in  an  effective 
registration  statement. 

15.  The  initial  determination  of  the 
class  expenses  that  will  be  allocated  to 
a  particular  class  and  any  subsequent 
changes  thereto  wrill  be  reviewed  and 
approved  by  a  vote  of  the  board  of 
directors  of  the  Funds,  including  a 
majority  of  the  independent  directors. 
Any  person  authorized  to  direct  the 
allocation  and  disposition  of  monies 
paid  or  payable  by  the  Funds  to  meet 
class  expenses  shall  provide  to  the 
board  of  directors  and  the  directors  ihall 
review,  at  least  quarterly,  a  written 
report  of  the  amounts  so  expended  ;uuJ 
the  purposes  for  which  those 
expenditures  were  made. 

16.  Applicants  will  comply  with  the 
provisions  of  proposed  rule  6c-10  under 
the  Act.  as  that  rule  is  currently  stated 
in  Investment  Company  Act  Release  No  . 
16619  (Nov.  2,  1988).  and  as  it  may  be 
reproposod.  a<lopted,  or  modified  in  th.: 
future. 

For  tht'  SEtl,  by  th*  Division  of  InviwlriMjiif 
M.in.igemcut,  uuder  cle'egated  authonTy. 
Margaret  H.  McFarland, 
Duputy  SucnUnry. 

jFR  Doc.  04-1.1739  Filed  6-6-94,  »:4.S  .i:n| 
BILLING  CODE  8010-01-M 


[Ret.  No.  IC-20324;  File  No.  812-8904} 

Western-Southern  Life  Assurance 
Company,  et  al. 

May  .31.  low. 

AGENCY:  .Securities  and  Exchange 

Commission  ("SEC"  or  the 

"Commission"). 

ACTION:  Notice  of  application  for 

exemption  under  the  Investment 

Company  Act  of  1940  (the  "1940  Ad"). 

APPI.ICANTS:  VVestem-Southem  Uft' 
Assiirance  Company  ("Western 
Southern').  Western-Southern  Life 
Assurance  Company  Separate  Acajuji!  I 
(the  "Ac«:ount")  and  Interactive 
•Financial  Solutions.  Inc.  ("Interat  tivi;"") 
(collectively,  "Applicants"). 
RELEVANT  1940  ACT  SECTIONS:  Order 
requested  under  Section  6(c)  of  the  1«<40 
Act  for  exemptions  from  sections 
26(a)(2)(C)  and  27(c)(2)  of  the  1U40  Ad. 
SUMMARY  OF  APPLICATION:  Applicants 
seek  an  order  permitting  them  to  detiui  t 
a  daily  charge  from  the  assets  of  the 
Accoimt  for  mortality  and  expense  risks 
in  com>ect)on  with  the  offering  of 
certain  variable  annuity  contracts. 
FILING  DATE:  The  apphcation  v«is  filwl 
on  March  27, 1994. 

HEARING  OR  NOTinCATlON  OF  HEARING:  An 
order  grantirfg  the  application  will  b»» 
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issued  unless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  on  this  appHcation  by  writing 
to  the  Secretarj'  of  the  SEC  and  serving 
.Xpplicants  with  a  copy  of  the  request, 
personally  or  by  mail.  Hearing  requests 
must  be  received  by  the  Commission  bv 
3:30  p.m.  on  June  25,  1994  and  should 
be  accompanied  by  proof  of  service  on 
Applicants  in  the  form  of  an  affidavit  or, 
lor  liiwyers.  by  certificate.  Hearing 
requests  should  state  the  nature  of  tlie 
itUerest.  the  reason  for  the  request  cmil 
the  issues  contested.  Persons  m.-.v 
!<!quest  notification  of  the  date  oi"  a 
hearing  by  writing  to  the  Secretarv  of 
tiie  SEC. 

ADDRESSES:  Secretary.  SEC.  4:)1J  riitii 
Street.  NW.,  VVashington.  DC  20549. 
Applicants:  Donald  j.  VYuebbling,  Vice 
President  and  C^^eneral  Counsel,  Western 
c^  Southern  Life  Insurance  Con:panv. 
400  Brt-adway,  Cincinnati,  Ohio  452012. 
FOR  FURTHER  INFORMATION  CONTACT: 
\iHT\).'[a  J  Whisler,  Senior  Attornev,  or 
Wendell  M.  Faria,  Deputv  Chief.  bt>that 
(202)  942-0670.  Office  of  Insurance 
Products.  Division  of  hivr>':';i:f'p* 
Management. 

SUFPLEMENTARVINFOa.MATlON:  Folii  uiiig 
IS  a  summary  of  the  apphcation.  the 
( Dinplete  application  is  available  for  a 
fee" from  the  Public  Reft-.rpnce  Branch  of 
th.-  SEC. 

Applicants'  Representations 

1.  Western  Southern, .-'.  s'tu  k  !i!e 
insurance  company  organised  under 
Olii'i  law,  is  a  wholly  owned  subsid:; --v 
:)f  the  Western  and  Southern  I.iff 
Insurance  Company,  a  mutual  life 
insurance  company  also  oreani7ed 
under  Ohio  law.  Wootern  Souiheni 
serves  as  the  spon.sor  and  the  d-positor 
ot  the  Account. 

2.  The  Account,  e.>taijfish(;d  b\ 
Western  Southern  on  }ulv  27.  19ij2  -is  a 
sf-parale  investmeni  ti.xount  of  Western. 
Sfiuth.-rn  under  Ohii  ^aw.  wi.l  be  used 
to  support  certain  vf.riable  annuity 
contracts  (the  "Conliacfs")  and  for  o:her 
lawful  purposes.  The  Account  is 
rogiste.-tid  with  the  Ccinmission  under 
till.  1940  Act  as  a  unit  investment  trust. 
The  application  incorporates  by 
ri.'ferenre  the  r-^>i.,rr;ition  statement, 
currently  on  file  witii  the  Commission 
(File  No.  33-76582),  for  the  Accouiit. 

3.  Interactive,  a  wholly  owncti 
subsidiary  of  IPS  Financial  Services, 
Inc.  ("IFS  Financial"),  is  the 
distribution  of  the  Contracts.  IFS 
Financial  is  a  wholly  owned  subsidiary 
of  Western  Southern.  Interactive  is 
registered  as  a  broker-dealer  under  the 
Securities  Exchange  Act  of  1934  and  is 

a  member  of  the  National  Association  of 
Securities  Dealers,  Inc. 


4.  The  Contracts  are  flexible  payment, 
tax-deferred  variable  annuities  availabh; 
to  both  individual  investors  and  group 
plans  on  either  a  nonqualified 
("Nonqualified  Contract")  or  qualified 
("Qualified  Contract")  basis.  Qualified 
Contracts  qualify  for  favorable  federal 
income  tax  treatment  under  Sections 
401.  403  or  408  of  the  Internal  Revenu<- 
Clode  of  1986.  as  amended. 

5.  NoncjuallHed  Contracts  require  a 
n-iinimum  initial  purchase  payment  oi 
S2000.  Qualified  Contracts  requi.'-e  a 
minimum  initial  purchase  payment  of , 
SIOOO.  Subsequent  purcha.se  pavint-nt.s' 
under  both  types  of  Contracts  may  be 
made  at  arv  fime  and  must  be  at  least 
SIOO.  Max!i.;,.m  cumulative  total  of  ai! 
purr  h.ise  puvnients  under  anv  Contract 
may  not  exceed  S500,000  without  the 
prior  approval  of  Western  Southern. 
Purchase  payments  may  be  allocated  '.i 
the  .Account,  to  the  general  account  (the 
"Fixed  Ac:c(Hint")  of  Western  Southern, 
or.  to  a  combination  of  the  .'Xcfount  aiui 
til"  Fixed  Account. 

6.  The  Account  has  seven 
subaccounts,  each  of  v\hich  invest  in 
shares  of  an  investment  portfolio  of 
either  The  IFS  V^riabie  Insurance  Trust 
(the  "IFS  Trust")  or  The  Select  Advisers 
Portfolio  (the  "S \  Trust").  The  IPS 
Trust,  a  no  load  open-end  diversified 
investment  management  con;panv 
organized  as  a  Massachusetts  business 
tru.st.  consists  of  five  portfolios  available 
through  the  subaccounts  for  investment 
of  funds  allocated  by  Contract  owners  In 
the  Account.  The  S.A  Trust,  a  no  load 
open-end  divf-rsified  investment 
management  company  organized  as  a 
bu.siness  tru.st,  has  two  portfolios 
avail.able  for  investmenj  iiv  Contrai  t 


owners. 

7.  Tiie  Contracts  permit  tr;.ii.>fe:s 
among  the  subaccounts  of  the  y\:  count 
and  lietween  the  Account  and  the  Fixeii 
Account.  There  is  currently  no  cha.'-ge 
for  transfers  although  Wesrern  S.>uther-i 
re.serves  the  right  to  in-.po.se  such  a 
charge  in  the  future. 

8  Western  Southern  .Tser'.is  the  riL-ht 
to  impose  a  deduction  for  premium 
ta.xes  when  the  applicable  jurisdiction 
imposes  the  tax  liability.  The 
application  states  that  the  applicable 
premium  ta.xes  depend  upon  the 
Contract  owner's  then  current  plat.e  of 
residence  and  generally  range  fro.m  0  t.i 
3%  of  purchase  payments  or  of  the 
amount  annuitized.  Applicants  state 
that  Western  Southern  will  not  make  a 
proht  on  premium  taxes. 

9.  Applicants  impose  an  annual 
Contract  maintenance  charge  of  $35  per 
Contract  and  this  charge  is  deducted 
from  the  Contract  value.  A  Contract 
administration  charge  is  also  deducted 
and  this  charge  is  deducted  as  a 


percentage  of  and  from  the  assets  of  the 
Account  of  an  annual  effective  rate  of 
.15%.  Western  Southern  represents  th..t 
the  administrative  charges  will  not 
increase  for  the  life  of  the  Ctmtracts. 
Western  Southc-rn  represents  that  it  dot;s 
not  expcict  that  the  total  revenues  from 
the  administrative  charges  v.ill  exceed 
the  expected  costs  of  administering  the 
Contrac.ts.  Further.  Applicants  state  that 
Western  Southern  will  monitor  the 
relationship  of  the  administrative 
expenses  and  the  proceeds  collected 
from  the  a<iministrative  expenses  ami 
the  proceeds  collected  from  the 
admir.i.strative  charges  for  c^unpliancH 
with  Rule  2r.a-l  under  the  IMlli  .Act. 

\0.A  contingent  deferred  sal-  . :  harge 
(the  iSales  Charge")  of  up  to  7\.  of  the 
amount  withdrawn  is  imposed  uj)i,;i 
total  surrender,  partial  withdrawal  or 
commencement  of  a:i  annuity  pavmi'n! 
option  within  the  first  seven  years  of  th" 
Contrac  1. 1  he -Sales  Charge  is  a 
percentage  of  the  amount  of  ear  1: 
purchase  payment  that  is  withdrawn 
The  percentage  declines  depi'nding 
upon  how  many  years  have  passed  smi  .■ 
the  withdrawn  purchase  payment  was 
originally  credited  to  a  Contraci owner 
11.  Western  Southern  will  impose  a 
daily  charge  equal  to  an  annua!  effective 
ratf  (jf  1.20%  of  the  value  of  tiie  net 
assets  oj  the  Account  to  compensate  for 
Western  Southern  hearing  rerluin 
monality  and  expense  ri^ks  in 
connetMion  with  the  Contrac :t>. 
Appr.)Xima!ely  M)%  of  the  1.20'., 
charge  is  atlnfjutable  to  niorlaliiy  ri>k. 
and  app!X)ximately  .40"o  is  attrduitat).'.' 
to  ex|>ense  risk.  Applicants  n-nres.'!it 
that  the  charge  for  mortality  uird 
expen.se  risks  will  not  increastt.  If  th.- 
mortality  and  expense  risk  ch<irge  i> 
insuifi(  lent  to  cover  a.ssumed  co.sts  <i;:.! 
f!X|)enses,  Western  Southern  will  liear 
the  loss.  C.on\erselv,  if  the  chari>,e 
excee'is  costs,  this  excess  will  be  p.roiit 
to  We.stern  Southern.  If  Westen: 
Southern  realizes  a  gain  from  the  t  liuge 
for  nurtaliiy  and  expense  risks,  the 
amount  of  such  gain  will  be  placed  in 
the  general  account  ol  Western  S(.iiihern 
and  may  be  used  in  its  discri'tion. 
including  for  payment  of  a  portion  of 
the  costs  relating  to  th'^  distrii;Ution  m 
the  Contracts. 

12.  Applicants  state  that  (he  inorlalil\     • 
risk  borne  by  Western  Southern  is 
threefold.  First.  Western  Southern 
assumes  a  mortality  risk  l>ecause  of  its 
contractual  obligation  to  pay  a  death 
benefit  in  a  lump  sum  (which  sum  mav 
also  be  taken  in  the  form  of  an  annuity 
payment  option)  upon  the  death  of  an 
annuitant  prior  to  the  date  on  which 
annuity  payments  are  scheduled  to 
begin.  Second,  Western  Southern 
assumes  a  mortality  risk  because  of  its 
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agreeni»?nt  not  tc  impose  any  siirrencJer 
charge  or  any  otler  charge  on  the  death 
benefit.  Finally,  .Vestern  Sdiilhern 
assumes  a  murta  ity  risk  because  of  its 
contractual  oblijj  jtion  (o  continue  to 
make  annuity  pa  ►■ments  for  the  entire 
life  of  the  annuif  »nt  under  annuity 
payment  options  involving  life 
contingencies,  th  sreby  assuring  each 
annuitant  that  nt  iiher  the  annuitant's 
longevity  nor  an  improvement  in  life 
ixpectancy  genei  ally  will  have  an 
adverse  effect  on  annuity  payments 
received  under  tl  e  Contract. 

13.  Applicants  state  that  the  expense 
risk  assumed  by   Vestern  Southern  is 
the  risk  that  the  £  dministrative  charges, 
which  are  guaran  teed  not  to  increase 
under  outstandin  ;  Contracts,  will  be 
insufficient  to  co  er  actual 
administrative  e>  penscs. 

Applicants'  Lega   Analysis  and 
Conditions 

1.  Applicants  r  >quest  that  thi; 
Commission,  pur  iuant  to  Section  6((,)  of 
the  1940  Act.  gra  it  the  exemptions  from 
sections  26(a)(2)(  :)  and  27(c)(2)  of  the 
1940  Act  in  conn  'ction  with 
Applicants"  asses  iment  of  the  daily 
charge  for  the  mo  lality  and  expense 
risks.  Sections  26  a)(2)(C)  and  27(c)(2)  of 
the  1940  Act,  in  f  ertinent  part,  prohibit 
a  registered  unit  investment  tru.st  and 
any  depositor  theeof  or  underwriter 
therefor  from  sell  ng  periodic  payment 
plan  certificates  i  nless  the  proceeds  of 
all  payments  (oth  !r  than  sales  load)  are 
deposited  with  a  [ualified  bank  as 
trustee  or  custodi  in  and  held  under 
arrangements  whi  rh  prohibit  anv 
payment  to  the  ik  posilor  or  principal 
underwriter  exce]  it  a  fee,  not  exceeding 
su(  h  reasonable  a  nount  as  the 
Commission  may  arescribe,  for 
performing  bookk  ;eping  and  oth(?r 
administrative  sei  vices  of  a  charac  ler 
normally  perform  ?d  by  the  bank  itself. 

2.  Applicants  a;  sert  that  the  charge  for 
mortality  and  exp  ?nse  risks  is 
reasonable  compr  isation  for  the  risks 
assumed. 

3.  Applicants  represent  that  the 
charge  of  1.20"-'o  f(  ir  the  mortality  and 
expense  risks  assi  med  by  Western 
Southern  is  withii  i  the  range  of  industrv 
practi(  e  with  resp  ^ct  to  comparable 
annuity  products.  Applicants  state  that 
this  representatioi  i  is  based  upon  their 
analysis  of  public  y  available 
information  regar(  ing  products  of  other 
companies,  taking  into  consideration 
such  factors  as:  Gi  aranteed  minimum 
death  benefits  an<  guaranteed  annuity 
purcha.se  rates;  miiimum  initial  and 
subsequent  purchi  se  payments;  other 

c  ontract  charges  a  id  the  manner  in 
which  such  chargi  s  are  imposed; 
investment  option  >  available  under 


other  contracts;  and  the  availability  of 
other  contracts  to  individual  qualified 
and  nonqualified  plans.  Applicants 
represent  that  Western  Southern  will 
maintain  at  its  principal  office,  available 
to  the  Commission  upon  request,  a 
memorandum  setting  forth  in  detail  the 
variable  annuity  products  analyzed  and 
the  methodology  and  results  of  Western 
Southern's  comparative  review. 

4.  Applicants  acknowledge  that  the 
.Sales  Charge  may  be  insufficient  to 
cov(!r  all  costs  relating  to  the 
distribution  of  the  Contracts  and  that,  if 
a  profit  is  realized  from  the  morlalitv 
and  expense  risk  charge,  alt  or  a  portion 
of  such  profit  may  be  offset  bv 
ilistribution  expenses  not  reimbursed  by 
tlu!  Sales  Charge.  Applicants  represent 
that  Western  Southern  has  concluded 
that  there  is  a  reasonable  likelihood  that 
the  proposed  distribution  financing 
arrangement  will  benefit  the  Account 
and  the  Contract  owners.  The  basis  for 
such  conclusion  is  set  forth  in  a 
memorandum  which  will  be  maintained 
by  Western  Southern  at  its  prin(.ipal 
office  and  will  be  made  available  to  the 
Commission  upon  request. 

.5.  Western  Southern  also  represents 
that  the  Account  will  invest  only  in 
management  investment  companies 
which  undertake,  in  the  event  such 
company  adopts  a  plan  under  Rule  12b- 
1  of  the  1940  Act  to  finance  distribution 
expenses,  to  have  such  plan  formulated 
and  approved  by  the  company's  board 
of  directors,  a  majority  of  whom  are  not 
interested  persons  of  such  compaiiv 
within  the  meaning  of  the  1940  A(  t. 

Conclusion 

Applicants  asst'rl  that  for  the  reasons 
and  upon  the  facts  set  forth  abovt;.  the 
requested  exemptions  from  sec  tions 
2fi(a)(2)(C)  and  27(c)(2)  of  the  1940  Act 
are  nece.ssary  and  appropriate  in  the 
public  interest  and  consistent  with  the 
protection  of  investors  and  thw  purposes 
fairly  intended  by  the  polii  v  and 
provisions  of  the  1940  Act 

For  th«^  C^oni.Tussion.  hy  thp  Divisios)  <<i 
Invt^simi'nt  ManRSf-iient-  p;ir<iii;inl  lo 
(litlegdied  authr-rilv 
Marsarel  II.  Mt.Farland, 
Dh[.>iilv  Si(  rt-tcin' 
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[Investment  Company  Act  Ret.  No.  20327; 
812-8962] 

Williamsburg  Investment  Trust,  et  at.; 
Application 

tunc  1,  l')>)4. 

AGENCY:  Securities  and  i.\(.r..■.:y^.f 

Commission  ("SLC"  or  the 

"Commis.sioh"). 

ACTION:  Notice  of  application  u.: 

exemption  under  the  InveM.Tjent 

C^impany  Act  of  1940  (the  "Ar  I'j, 

APPLICANTS:  Williamsburg  Jnv.  s'm<  iil 
Trust  (the  "Trust");  Lowe. 
Brockenbrough.  Tiernev  &  Tattersall. 
Inc.  ("LBT&T");  Flippin.  Brure  i,  Fi.rti  r. 
Inc.  ("FBP");  and  T.  LeavelU 
Associates.  Inc.  ("T.  Leavell '). 
RELEVANT  ACT  SECTIONS:  Exeiription 
requested  under  sections  6|c)  and  Kid) 
and  rule  17d-l. 

SUMMARY  OF  APPLICATION:  AppHf  ;.n!s 
seek  a  conditional  order  perirdttinp 
series  of  the  Trust  to  deposit  their  d::ily 
uninvested  cash  balances  into  a  single 
joint  account  to  be  used  to  enter  into 
repurchase  agreements.  Applicants 
request  that  the  order  also  apply  to  all 
future  registered  investment  companies 
and  series  thereof  ("Future  Funds,"  and 
collectivelv  with  the  Trust,  the 
"Funds  ")  for  which  LBT&T  FBP.  or  T 
Leavell  (collectively,  the  "Advisors'  ).  or 
any  entity  controlling,  controlled  by.  or 
under  common  control  w)!h  one  or 
more  of  the  Advisors  serves  as 
investnumt  adviser. 
FILING  DATE:  The  application  >vas  filed 
on  April  29.  1994. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  applic^ition  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC  s 
Secretary  and  serving  applicants  witn  a 
copy  of  the  request,  personally  or  hv 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  530  p  m  (■;) 
)une  27,  1994  and  should  t)e 
accompanied  by  proof  of  servit  e  en 
applicants,  in  the  form  of  an  affid.A  it  or. 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  stf.le  the  r,.)iiiri> 
111  the  writer's  interest,  the  reason  fur  thf 
reqiK'st.  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  ;i 
hearing  may  request  such  .noJifu  atiou 
by  writing  to  the  SECs  .Secre:arv. 
ADDRESSES:  Secretary,  SEC,  450  Fift'i 
Strce-I  NW..  Washington.  DC  20549. 
Applicants,  c/o  John  F.  Splain.  E.'q  . 
MGF  Service  Corp.,  312  Walnut  Strrrt. 
21sl  Floor,  Cincinnati,  Ohio  45202 
FOR  FURTHER  INFORMATION  CONTACT: 
jiihii  V.  O'llanlon,  Senior  Attomev.  .it 
1202)  ^(42-0578.  or  C.  David  Messir.ar.. 


Branch  Chief,  at  (202)  942-0564 
(Division  of  Investment  Management. 
Office  of  Investment  Companv 
Regulation). 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  from  the  SECs 
Public  Reference  Branch. 

Applicants'  Representations 

1.  The  Trust  is  a  registered  open-end 
investment  company  that  offers  ten 
series:  The  Jamestown  Balanced  Fund. 
The  Jamestown  Equity  Fund.  The 
Jamestown  Bond  Fund,  The  Jamestown 
Short  Term  Bond  Fund,  The  Jamestown 
Tax  Exempt  Virginia  Fund,  FBP 
Contrarian  Balanced  Fund.  FBP 
Contrarian  Equity  Fund,  the  Alabama 
Tax  Free  Bond  Fund,  The  Government 
Street  Bond  Fund,  and  the  Government 
Street  Equity  Fund. 

2.  The  Advisors  are  investment 
advisers  registered  under  the  Investment 
Advisers  Aci  of  1940.  Each  Fund  is 
advised  by  one  of  the  Advisors.  One  or 
more  of  the  Advisors  (or  a  successor 
entity)  will  serve  as  the  investment 
adviser  to  the  Future  Funds. 

3.  Each  series  of  the  Trust  is 
authorized,  and  the  Future  Funds  will 
be  authorized,  by  their  investment 
policies  to  invest  in  repurchase 
agreements. 

4.  Each  Fund  has  or  mav  be  expected 
to  have  uninvested  cash  balances  with 
its  custodian  bank  which  otherwise 
would  not  be  invested  in  portfolio 
.securities  by  its  Advisor  at  the  end  of 
each  trading  day.  In  the  normal  course 
of  business,  such  assets  are  or  would  be 
invested  in  overnight  repurchase 
agreements  with  a  bank  or  major 
brokerage  house  collateralized  by  U.S. 
Government  securities  in  order  to  earn 
additional  income.  Every  morning  each 
Advisor,  on  behalf  of  the  Funds  it 
serves,  begins  negotiating  the  interest 
rate  for  repurchase  agreements  for  that 
day  and  lining  up  securities  required  as 
collateral.  Generally,  some  portion  of 
the  assets  in  the  respective  account  of 
each  Fund  is  received  too  late,  or  is  too 
small,  to  be  invested  effectively  in  a 
separate  transaction.  Further,  because 
each  Fund  must  separately  pursue. 
secure,  and  implement  such 
investments,  there  is  a  duplication  of 
effort  that  results  in  certain 
inefficiencies  and  may  limi<  the  return 
which  some  or  all  Funds  can  achieve. 

5.  Applicants  seek  a  conditional  order 
permitting  the  Funds  to  deposit  their 
daily  uninvested  cash  balances  into  a 
single  joint  account,  the  daily  balance  of 
which  would  be  used  to  enter  into  one 
or  more  overnight  (or  weekend  or 
holiday)  repurchase  agreements.  The 


requested  order  will  maximize  the 
return  by  minimizing  economic  and 
administrative  efficiencies  by  allowing 
the  Funds  to  enter  into  large  repurchase 
agreements. 

6.  Each  repurchase  agreement  will  be 
made  by  calling  a  government  securities 
dealer  and  indicating  the  rate  of  interest 
and  size  of  the  desired  repurchase 
agreement.  Particular  securities  to  be 
held  as  collateral  will  then  be  identified 
and  the  Fund's  custodian  bank  will  be 
notified.  The  securities  will  be  wired  to 
the  account  of  the  custodian  bank  at  the 
proper  Federal  Reserve  Bank, 
transferred  to  a  sub-custodian  account 
of  the  Funds  at  another  qualified  bank, 
or  redesignated  and  segregated  on  the 
records  of  the  custodian  bank  if  the 
custodian  bank  is  abeady  the  record 
holder  of  the  collateral  for  the 
repurchase  agreement.  The  Funds  will 
not  eifler  into  repurchase  agreements 
with  the  custodian  bank,  e.xo^pt  where 
cash  is  received  very  late  in  the  business 
day  and  otherwise  would  be  unavailable 
for  investment  at  all. 

7.  Each  of  the  Funds  has  established 
the  same  systems  and  standards, 
including  quality  standards  for  issuers 
of  repurchase  agreements  and  for 
collateral,  and  requirements  that  the 
repurchase  agreements  will  be 
"collateralized  fully,"  as  that  term  is 
defined  in  rule  2a-7  under  the  Act. 
Identical  systems  and  standards  will  be 
adopted  by  any  Future  Funds  which 
invest  in  the  proposed  joint  account. 

Applicants'  Legal  Analysis 

1.  Section  17(d)  makes  it  unlawful  for 
an\;  affiliated  person  of  a  registered 
investment  company,  or  any  affiliated 
person  of  such  person,  acting  as 
principal,  to  effect  any  transaction  in 
which  such  registered  investment 
company  is  a  joint  or  a  joint  and  s'everal 
participant  with  such  person  in 
contravention  of  rules  and  regulations 
which  the  Commission  prescribes  for 
the  purpose  of  preventing  participation 
by  such  company  on  a  basis  different 
from  or  less  advantageous  than  that  of 
other  participants. 

2.  Rule  17d-l  provide  that  no 
affiliated  person  of  a  registered 
investment  company,  or  any  affiliated 
person  of  such  person,  acting  as 
principal,  shall  participate  in,  or  effect 
any  transaction  in  connection  with,  any 
joint  enterprise  or  other  joint 
arrangement  in  which  such  registered 
investment  company  is  a  participant 
unless  an  application  regarding  such 
joint  arrangement  has  been  filed  with 
the  Commission  and  has  been  granted 
an  order.  In  passing  upon  such 
applications,  the  Commission  will 
consider  whether  the  investment 
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company's  participation  in  the  proposed 
joint  enterprise  or  arrangement  is 
consistent  with  the  provisions,  policies, 
and  purposes  of  the  Act.  and  the  extent 
to  which  such  participation  is  on  a  basis 
different  from  or  less  advantageous  than 
that  of  other  participants. 

3.  Each  Fund  might  be  deemed  an 
affiliated  person  of  each  other  Fund 
under  section  2(a)(3)  of  the  Act.  Each 
Fund,  by  participating  in  the  proposed 
account,  and  the  Advisors,  by  managing 
the  proposed  account,  could  be  deemed 
to  be  a  "joint  participant"  in  a 
"transaction"  v%ithin  the  meaning  of 
section  17(d).  and  the  proposed  account 
could  be  deemed  to  be  a  "joint 
enterprise  or  other  joint  series  issue 
arrangement"  within  the  meaning  of 
rule  17d-l. 

4.  The  proposed  accoLmt  will  not  be 
distinguished  from  any  other  account 
maintained  by  the  Funds  with  their 
custodian  bank  except  that  monies  from 
the  Funds  could  be  deposited  in  the 
proposed  account  on  a  commingled 
basis.  The  sole  function  of  this  account 
will  be  to  provide  a  convenient  way  of 
aggregating  what  otherwise  would  be 
the  individual  daily  transactions  for 
each  Fund  nec-essar>'  to  manage  the 
daily  uninvested  cash  balances  of  each 
Fund.  Each  Fund  will  participate  in  the 
account  on  die  same  basis  as  e\'ery  other 
Fund.  The  Adviser  will  have  no 
monetary  participation  in  the  account, 
but  will  be  responsible  for  investing 
amounts  in  theaccoint.  establishing 
control  procedures,  and  ensuring  the 
equal  treatment  of  each  Fund.  The 
proposed  method  of  operating  the 
account  will  not  result  in  any  conflicts 
of  interest  between  any  of  the  Funds,  or 
between  a  Fund  and  its  Advisor.  • 

5  The  Funds  will  benefit  from  the        ' 
proposed  arrangement  because,  on  anv 
given  day  and  under  most  market 
conditions,  it  is  possible  to  negotiate  a 
rate  of  return  on  large  repurchase 
agreements  which  is  greater  than  the 
rate  of  return  available  for  smaller 
repurchase  agreements.  In  addition.  l\ 
reducing  the  number  of  trade  tickets, 
repurchase  transactions  will  be 
simplified  and  the  opportunity  for 
errors  will  be  reduced.  Each  Fund  wili 
also  benefit  from  the  fact  that  an 
in.stitution  entering  into  a  verv  large 
repun.hase  agn^iment  is  almost  alwavs 
able  and  willing  to  increase  the  amount 
covered  by  such  agreement  near  the  end 
of  the  day.  which  possibility  mav  not 
exist  with  smaller  repurchase 
agreements.  Moreover,  without  a  joint 
account,  some  Funds  may  find  that  they 
will  be  unable  to  invest  in  repurchase 
agreements  because  their  respective 
daily  cash  balances  would  not  meet  the 
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minimum  inv 
repurchase 

6.  Applicant 
requested  relie 
appropriate  in 
consistent  wh\ 
investors  and  t 
intended  by  th 
of  the  Act.  App 
participation  ii 
account  by  eac 
a  basis  differen 
advantageous  t 
participant  and 
the  Advisors  \v 


6  stment  requirement  for  a 


agr  cement. 


assert  that  granting  the 
is  necessary  or 
he  public  interest  and 
the  protection  of 
le  purposes  fairly 
policies  and  provisions 
icants  further  assert  that 
the  proposed  joint 
Fund  would  not  be  on 
from  or  less 
at  of  any  other  Fund 
that  the  participation  bv 
11  be  ministerial  onlv. 


Applicant's  Coi  iditions 


o  vs: 


c  g 


As  express  cc 
of  the  requester 
that  the  joint  repurch 
operate  as  foil 

1.  A  separate 
will  be  establisHed 
Fund  will  cause 
balances  to  be 
account  will  no 
any  other  accouhts 
Fund  with  its  ci  stod 
that  monies  froi  i 
deposited  on  a  c 
account  will  noi 
existence  or  h 
separate  legal  eiltity 
of  the  account  m 


nditions  lo  the  granting 
rehef,  applicants  agree 
ase  account  xvil! 


11 


convenient  way 
individual  transact 
otherwise  requii  e 
each  Fund  of  its 
balance. 

2.  Cash  in  the 
invested  solely 
agreements  with 
exceed  one  busi 
collateralized  by 
Government 
issued  or  guaran 
interest  by  the 
States  or  by  any 
instrumentalitie; 
uniform  standan 
such  investment ; 

3.  All  securiti 
account  will  be 
cost  basis. 

4.  Each  Fund 
under  the  Act  foi 
assets  on  the  bas 
use  the  average 
repurchase 
Funds  participat 
the  purpose  of 
average  portfolio 
to  the  portion  of 
account  on  that  day. 

5.  In  order  to 


no  opportunity 
part  of  a  balance 
to  another  Fund, 
allowed  to  create 
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:ustodian  ca.sh  account 

into  which  each 
its  uninvested  net  cash 
posited  daily.  The  joint 
be  distinguished  from 
maintained  by  a 
ian  bank  except 
a  Fund  will  be 
ommingled  basis.  The 
have  any  separate 
;any  indicia  of  a 

.  The  sole  function 
ill  be  to  provide  a 
to  aggregating 

ions  which  would 
daily  management  bv 
uninvested  cash 


account  will  be 

repurchase 
a  duration  not  to 
less  day  and 
suitable  U.S. 
seclirities  (i.e.,  obligations 
eed  as  to  principal  and 
government  of  the  United 
3f  its  agencies  or 
)  and  satisfying  the 
s  set  by  the  Funds  for 


held  by  the  joint 
lued  on  an  amortized 


Inlying  upon  rule  2a-7 
valuation  of  its  net 
s  of  amortized  cost  will 
riaturity  of  the 
agree  Tients  purchased  by  the 
ng  in  the  account  for 
puting  the  Fund's 
maturity  with  respect 
ts  assets  held  in  such 


ccm 


f(r 


a$sure  that  there  will  be 
one  Fund  to  use  any 
jf  the  account  credited 
tic  Fund  will  be 
a  negative  balance  in 


the  account  for  any  reason,  although  a 
Fund  will  be  permitted  to  draw  down 
its  entire  balance  at  any  time;  each  Fund 
shall  retain  the  sole  rights  of  ownership 
of  any  of  its  assets,  including  interest 
payable  on  the  assets  invested  in  the 
account. 

6.  Each  Fund  will  participate  in  the 
net  income  earned  or  accrued  in  the 
account  on  the  basis  of  the  percentage 
i)f  the  total  amount  in  the  account  on 
any  day  represented  by  its  share  of  the 
ac:count. 

7.  Each  Advisor  will  administer  the 
investment  of  the  cash  balance  in  and 
4he  operation  of  the  account  as  part  of 
its  duties  under  its  existing  or  nnv 
future  investment  advisory  contract 
with  each  Fund  and  will  not  collect  any 
additional  fees  for  management  of  the 
account.  The  Advisors  will  collect  their 
fees  based  upon  the  assets  of  each 
separate  Fund  as  provided  in  t-ach 
respective  investment  advisorv 
agreement. 

8  Each  Fund's  decision  to  invest  in 
the  account  shall  be  solely  at  the  Funds 
option  and  no  Fund  shall  be  obligated 
to  invest  or  to  maintain  any  minimum 
amount  in  the  account. 

9.  Each  Fund's  investment  in  the 
account  shall  be  documented  daily  on 
the  books  of  each  Fund  as  well  as  on  the 
books  of  the  Fund's  custodian  bank. 

10.  All  j^urchase  agreements  will 
have  an  ov^l^jght,  over-the-weekcnd.  or 
over-a-holidav^Ski  ration. 

1 1  The  Funds^W^flter  into  an 
agreement  with  eacRo^e^to  govern  the 
arrangements  in  accord3|pce  with  the 
foregoing  principles. 

12.  The  administration  of  the  account^ 
will  be  within  the  fidelity  bond 
coverage  required  by  section  17(g)  of  the 
Act  and  rule  17g-l  thereunder. 

13.  The  trustees  of  the  Trust  and  the 
boards  of  directors  of  any  Future  Funds 
participating  in  the  joint  account  shall 
evaluate  the  joint  account  arrangement 
annually,  and  shall  continue  the 
account  only  if  they  determine  that 
there  is  a  reasonable  likelihood  that  the 
account  will  benefit  the  Funds  and  their 
shareholders. 

14.  All  joint  repurchase  agreement 
transactions  will  be  effected  in 
accordance  with  Investment  Company 
Act  Release  No.  13005  (Feb.  2, 1983) 
and  with  other  existing  and  future 
positions  taken  by  the  Commission  or 
its  staff  by  rule,  interpretive  release,  no- 
action  letter,  any  release  adopting  any 
new  rule,  or  any  release  adopting  any 
amendments  to  any  existing  rule. 


For  the  Commission,  by  the  Divisjon  of 
Investment  Management,  und*'r  det^'paJnJ 
aiilhoritv. 

Margaret  H.  McFarland. 

Deputy  Secn'tnry. 

\YR  Doc.  94-n7-}l  Filed  6-6-r<4   i^  45  ;=.-..•! 
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SMALL  BUSINESS  ADMIN^STRATfO^^ 

[Declaration  ot  Disaster  Loan  Area  32722) 

Indiana  (With  Contiguous  Counties  in 
Illinois);  Declaration  of  Disaster  Loan 
Area 

Tippecanoe  and  Vermillion  Counties 
and  the  contiguous  counties  of  Benton, 
Carroll,  Clinton,  Fountain,  Montgomery. 
Parke.  Vigo,  Warren,  and  White  in  the 
State  of  Indiana  and  Edgar  and 
Vermilion  Counties  in  the  State  of 
Illinois  constitute  a  disaster  area  as  a 
result  of  damages  caused  by  severe 
storms,  tornadoes,  and  flooding  whit  h 
occurred  between  April  12  and  April  27, 
1994.  Applications  for  loans  for 
physical  damage  may  be  tiled  until  the 
close  of  business  on  July  25,  1994.  and 
for  economic  injury  until  the  close  of 
business  on  February  27,  1995,  at  the 
address  listed  below;  US.  Small 
Business  Administration,  Disaster  Area 
2  Office,  One  Baltimore  Place,  suite  300. 
Atlanta,  GA  30308,  or  other  locally 
announced  locations. 

The  interest  rates  are; 


For  Phiysical  Damage; 

Homeowners  Witti  Credit  Avail- 
able Elsewhere 

Homeowners  Without  Credit 
Available  Elsewhere 

Businesses  With  Credit  Avail- 
able Elsewhere 

Businesses  arKf  Non-Profrt  Or- 
ganizations Without  Credit 
Available  Elsewhere 

Others  (including  Non-Profrt  Or- 
ganizations)     With  •    Credit 

Available  Elsewhere 

For  Economic  Injury: 

Businesses  and  Small  Agricul- 
tural Cooperatives  Without 
Credit  Available  Elsewhere  ... 


Pe'cenl 


7  125 
3  625 
7  125 

•5  000 

7  125 

■4  000 


The  numbers  assigned  to  this  disaster 
for  the  State  of  Indiana  are  272206  for 
physical  damage  and  827400  for 
economic  injury,  and  in  Illinois  the 
numbers  are  272306  and  827500, 
respectively. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008) 


lOH  /  Tut^^d.lv.  (tint!  7.    l'»M4   /   Nntic»; 
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Ityted:  Muy  2t>.  lt»f»4 
Frsksne  B.  BomIcs, 

.  A'i'.iirustraior. 
|r  KOor.  94-l,'l79t  Kd-.i  n-t.-<l4.  .i.4^i  .!f;;i 
a  (.L;NG  COOe  302S-0I  ^ 

[OecJaratioo  of  Disasrer  Loan  Area  ^271 3] 

Missouri;  DecJaration  of  Disaster  Loan 
Area,  Amendnnent  Numtier  1 

Th*-  above-numbered  I)t<;!iiriiti(>r.  is 
I  rrff>y  amended,  effec  »ive  May  18, 
l'>'>4.  to  include  Barr>-.  Calloway.  C:Liy , 
Miirgiin.  Phelps,  Pulaski,  Reynolds, 
Sharuutn,  Vernon,  and  Wa^hiuglor. 
Cniinttes  in  the  Sf  tft;  (A  Mi.ssouri  as  .i 
cf  i.s,»ster  area  as  a  rt;sul(  of  damages 
Caused  by  severe  storm?;,  tornadoes,  and 
noodinp  April  9  thnm^h  May  f),  imi4. 

({!  ,idditii;n.  appla  ;'tions  for  o;  (inniiiii 
Hijury  loans  from  sa-.aM  biisine.sses 
!t>«.n»ed  in  the  foUowing  contiguous 
c  ounties  may  be  filed  until  the  spe<.itie.l 
d.itfc  at  the  previously  des;i;ii<,tf<l 
l;»;ation.  Audrain,  Dates.  Barton. 
Bmton,  Camden,  Carter,  Cedar,  CUu-.tMn. 
Cooper.  Dent,  HoweU,  (ron.  Jackson, 
(.aclede,  Lawrence.  Maries.  McDonald 
Wf;vvt{m.  Oregon,  Pertis,  Platte.  Kay,  St. 
Clair.  Stone.  Texai.  and  Wayne  Counf.es 
HI  Missouri;  Benton  and  Carr(»l| 
Counties  in  Arkansas;  .md  Bourhd^. 
Crawford,  Linn,  ai'.d  Wyandfttte 
f^ bounties  in  Kans.is. 

Any  counties  contiguous  t«)  tlit-  above 
u  triid  primary  counties  and  not  listed 
^^;^^•ir^  have  been  previouslv  decl;trt;d 

All  other  inforniitiion  remains  the 

(  -•.  i.e..  the  termination  date  (or  filic.j: 
:pp'i«;i.tions  for  physM.al  damage  is  June 
Zl,  1994  and  for  eci.a'.'.ik  if^jury  tlt»- 
t^'c-'ttliue  is  Janujry  2'.,,  'i'j'J'i. 

Ttie  (^tononuc  injury  numlit.'rs  .,.■• 
''•iibOti  for  Missouri.  B2tiOOU  fcr 
/■i.-k.-nsa.^.  and  CZTHOU  fur  Kansas 

(i  '.it  I'oy  of  Ft-ihral  0<):7:t-;.<.  .V.-.i'-iiidi  if 
^  f.ar^.-u  Nas.  50oo<:  a.ri.-;  'V")!));) 

«!•  mard  Kulik, 

A  >:^l('::ii  Admi.'iistmi,;;- f  ■■>■  rhy ust.-: 

U-F/n-i.  .  <>4-l,'.7>»^  Midi*. -(■-'UK  i-;  „;iii 
a'-UNG  CODE  802S-01  M 


[Oectaration  of  Disaster  Loan  A'ea  e27i4] 

OWahoma;  Declaration  of  Disaster 
Loan  Area;  Correction 

Amendment  ttl  to  thtf>:b(;ve- 
iiumbered  Declaration  which  published 
on  May  19.  1994  (59  FR  26331)  showed 
incorrect  termination  dates  for  the  filing 
period. 

The  correct  dates  are  as  follows;  the 
teraiiuation  date  for  filing  applications 
■  ff*  physical  damage  is  June  21,  1994 


and  for  w.onoinic  injury  the  ff«Hdliiie  is 
larni.try  2A.  1995. 

Al!  u*hi-c  information  r»;:;i.',!!is  the 
s,-t!:u' 

((■..,>  1(114  (it  Ffilnral  IJomestic  A-is:sf:t:.,c.- 
t'ri;i;rcu:Ti  Nos.  !>'MI02  and  S'MKia: 

(Jir-.(  M.-.Y  zo,  m')4 
Htmard  Kulik. 

|(K  IVh  .  t>4-7  -r^.t  Filf.l  f.-f.-'>4  -i  4--,  .,:t'\ 
B.iusa  cooe  aczs-oi-Mj 


Canjan  S-B.LC,  L.P.  (Appfication  No 
S9000118);  Notice  of  Fjlipg  of  an 
Application  for  a  License  To  Operate 
as  a  Small  Business  Investment 
Company 

\i.li(  f  i.s  hert^by  given  ol  liie  tiling  ut  • 
.iti  applicatii-n  with  the  Snuiil  Business 
Administr.,!i.ii;  (SBA)  purstuiat  to 
i?  !07.l0:i  of  the  Regulations  governiiii; 
sm  tl!  hu-iness  investment  companie.s 
(i:«  CFR  107.102  (19941)  by  C^-ia-ui 
S.R  (C  .  L.P.,  105  Rowa>1on  .Avenu«-, 
Kuivoyton,  (^onnoc:ticut  n(j853.  for  a 
hrerise  to  operate  as  a  small  busirievs 
investment  company  (SBIC)  u:\der  the 
Srnal!  Business  Investment  Ai  t  of  195h 
i.s  ainended.  (15  U.S.C.  vt  st'q.).  and  th.- 
Kiles  cind  Kr-gulalions  profntil^ated 
tht  .-•('.(uier.  In  addition  to  its  main 
office  in  Rowayton,  Connei„ticut,  the 
;i[!f)li<:ant  will  have  a  branc.h  cff-ce  .:t 
2n84  Sand  ffill  Road,  Menu.  P  irk. 
C;:iid„rai:i  94025.  Canaan  S.B.I.C  ,  I.  P  i> 
■■\  Oelaware  limited  partner.-.hip 

i  ht-  general  and  limited  partners  ot 
f  ;.in;<..tn  S.B.I.C  ,  LP.,  and  the  ownersh'p 
i:;t»'n-st  of  entities  owning  10  pirc.-nf  or 
ruirr  f.r  th*;  applicant  are  as  foilou  s- 


K.itna 


H 'Ty  r  Rem  

JaoDs  J  Fitipatnck 

DavidC  Fnes 

Siophen  L.  Green  

Gregory  Kop<;h;nsky  .. 

Robert  .J  Migliorino  ... 

Alan  E  Salzman  

Er-c  A  You.ng 

Cana.;.i  Capital  Lim- 
ittxl  Partnership, 
1 05  Rowa>1on  Ave- 
nue. Rowayton, 
Ccnnecticut  06853 

Canaan  Capital  Off- 
shore L.P..  c/o  ABN 
Bank  Trust  Com- 
pany, Pietermaai 
!5.  Wi'lemstad,  Cu- 
racao, The  Nether- 
lands Antilles. 


Tvp«  o: 
p^.rtr.rr.' 


Gere.'ni 
General 
General 
Gene'-al 
General 
General 
General 
General 
Limited 


Limited 


Owner- 
ship If! 
terest 
(percent; 


10 


86  6 


No  individual,  or  entity  other  th,m 
those  listed  above,  will  beneficially  oun 
10  pen.ent  or  more  of  the  applir;.int 

C.tiKUi:i  S.B.I  C.  LP  will  be  itMri.i^.-,t 
b',  its  uucstment  advisor,  Qmaiin 
S  B.I.C.,  Inc..  lt»t:afed  at  the  s.inie 
•  Khln-ss  as  the  applicant.  The  offuers 
and  directitrs  of  the  investn-.ect  idvivu 
iire. 


IMame 
Harr,  T  Rem  

James  J  Fitzpatrck 

David  C  Fries  

Stephen  L.  Green  .. 
Gregory  Kopchinsky 
Robert  J  Migliofinc 

Aia.i  E.  Salzman      . 

Enc  A  Your>g    

Guy  M.  R'jsso 


Title 

President  and  Otrec 
tor. 

Vice  President 
Vice  President 
Vice  President 
Vice  President 
Vice  Pres..  Se-j'-itiry. 

Treasurer 
Vice  President 
Vice  President 
Controller 


All  these  individuals  are  eiiiplox.-rs  of 
the  Canaan  entitii'!*,  and  have  busin'-.s 
offices  at  the  Towayton.  Connectidif  or 
M»>:Io  Park.  C^diforitia  addnrssis.  Mr 
Kopi  hinsky  will  manage  the  day  to  d  ly 
ftperations  of  C;anaan  S  B.I.C: .  LP 

Tlif  applicant  has  Ri;gulutory  C.»p:i.il 
<.f  Sll'j.O  million.  It  will  be  a  sou.-ci-  of 
«q  iity  financings  for  qualified  srn.il! 
biisint.ssronf:eriis.  and  will  invest 
primarily  in  the  Northea.st  and  West 
Ciii.st  regions  of  the  I'nited  St.itcs 

MaUiTs  involved  in  SBA's 
mi'.sideration  of  the  .'ipp!ica;ion  imlud.- 
the  general  business  nipiitMion  and 
<.h;irai.li'r  of  the  proposed  owners  ami 
nianagemenf.  and  the  pnih.ibility  'f 
siu  (.essfid  operations  of  thv  nt-w 
roiupanN  under  their  rii.iiiageiruut. 
including  profitability  and  fiiuiiK  i.il 
s<ni.adness  in  accorr'aiue  uirh  f.'..-  .\.  i 
.!;•('  Kegul.itions. 

Niitice  is  hi.Teby  given  tiiat  ,iny  p.-t  vii 
i!i.:v,  not  later  than  ;?0  d-iys  from  fr  c 
(L:'e  of  publi(;ation  of  liiis  Niitice. 
S'i!>:n:t  written  (;omme:;ts  on  the 
proposed  SBIC  to  tl  e  A.ss(«;i,!te 
.Administrator  for  Ia^estm<^nt.  Src.di 
Business  Administration.  409  3rd  Str--  :. 
S\V  .  UVishington.  IK.  20416. 

A  <  (ip)  of  this  Notice  will  he 
published  in  a  newspaper  of  geiit;i.i! 
« iri;ulation  in  Rowavtim.  Coniun  ticiil 

(Cit.iltig  of  Federal  Donifstii.  Assistjni;! 
t'n^'.Mins  No.  59.001.  Sm.'l!  Hu'.iriess 
huf.•^;^n^•^}  (jirnpanies) 

Hilled;  hine  1    1004 

•Kub*  rl  D.  Stillman. 

A>->i  iatoAdministnit'irfcrlnvct^tmtnl 
I KK  DiK    94-1  '1704  Filed  fr-&-94;  8  45  a.-ri  j 
BiUtna  CODE  6025^1^ 
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DEPARTMEffT 


OF  TRANSPORTATION 


Office  of  the 
[Dockets  49483 


S<c 


aid 


Applications  of 
for  Certificate 


Polar  Air  Cargo,  Inc., 
4uthority 


agency:  D«'p,tr!*ipnf 
ACTION:  Noticn 


Lr 


,  \  ' 


rt:  ficaf 


o^  ers 


lUd 


an  ] 


li 


ili 


SUMMARY:  Th« 
TniDsport.ifion 
prrsiiiis  t(»  show 
iKit  issiK^  an  ord 
r.irgii.  Inc.,  fit 
au'.ir;ling  il  co 
« onvcDiiini.e  an« 
i(ili;ps!;!tv'  and 
tfiinspurtrtJion  o 
foreign  st.hedu 
propj'rt  V  and  mc  i 
llnitnd  S'.)(t?s 
Sfj'.ith  Kortn,  Ta 
Kingdnin. 
DATES:  Porsuiis  x 
<)l)jo(;tions  shoij 
|ii:ie  16,  U}94. 

ADDRESSES:  Obj 
nh(e(.tions  shou 
4M483  ai-.d  4948 
Dix  unirnfar>  Sc 
mom  4107), n.S 
Transportation.  ■ 
VVastiington.  IX: 
siTvi'tl  upon  the 
Atl.H.hnmnt  A  to 
FOR  FURTHER 
(  ;.'Oi  A.  Wood- 
Divisj.m  {X-SH 
Dfpartnipnt  of 
Se\  cnth  .Sln»!t  S 
■2ur,Ul).  (202)  30rv 

Do'. ■•■I;  Jiiin;  I,  1 
Palrir.k  V.  Nturphy 

Ai  tint:  .-Usj.Nf'i/i/  St 
Intrinatioruil  Afft 
II  K  IVic  94-13744 
PILIISG  COOf.  «)(V6jfP 


partincn't  of 
<  dirprfin;^  all  inliTfsIcd 
r.ausp  why  it  shoaltl 
■r  findin;4  Polar  /Mr 
illing.  and  able,  and 

ates  of  public 
noi.tfssity  to  i;rif;  «m;  in 

'jas  schodnlod  air 
propf  rty  and  maiL  and 

air  transportation  of 
1  between  points  in  tho 
Anstralia.  Hoi?<;  Koiic;. 
wan,  and  thf?  I'nifod 


Ta 


DEPARTMENT 

Internal  Revenii^ 
jDeleg.?tion  Ordsr 

D.-?!egiit»cn  of  Ait^or 


AGESCr:  l;U<!rua! 

Tr.;:-.iry. 
ACTION:  n-l.'i4  till 
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retary 

49484] 


of  TmnvporfafifM) 
f  orii'-r  to  show  faiiso 


fishing  !o  fdi: 
do  so  no  lalor  than 


rrtions  and  aiiswer>  to 
be  nicil  in  Do:;k(::s 
and  addres.-iod  lo  the? 

vices  Division  (0.5.5, 

Department  of 

00  Sovcnth  StHMit  SW., 

20590,  and  should  b«> 

Dartii.'s  lisfod  in 

thtt  onlor. 

INF(  RMATION  CONTACT:  Vfs 
Air  (ij.TJt'r  Fitness 
t>omB401).  n.S. 

nspfjrtation.  400 
rV,  Washington.  IX: 
2340 


)  14. 


rtt<;iv  fur  AvMtit):!  mut 
Fi(p«l  H-6-'M,  «  4".  and 


CF 


THE  TREASURY 

Service 
to.  236] 

ity 
<ev'fjniu?  S<  :vii  r;  llKSj, 


;  i.'f  ^u^^o^ity 


SUMMARY:  The  Delegation  Order  is 
«;xtended  to  rollover  and  rerjirring  issue 
settlements  effected  by  Appeals  with 
resptict  to  the  .same  taxpavi;r  in  the 
previous  or  subsequent  tax  periods 
EFFECTIVE  DATE:  June  3,  1904. 
FOR  FURTHER  INFORMATION  CONTACT: 
Harry  E  Lebedun,  C.P:EX:C:C,  Room 
20.52  nil  Consti'ution  Avenue  NVV., 
Washington,  FX:  20224,  (202)-fi22-337.3 
(not  a  toll  free  nuij.i)er) 

OrdtirVo.  2ir,  jKcv  1) 
tffiH.tive  Dnlti:  ()-;i-')4. 

S«;ttlemenl  Aulhoriiy  fur  huaniiiiiilinii  iif-f. 
Matiagcrs. 

The  authority  vesied  in  tlie 
(-'ommissiunerof  thi.  Internal  Revenue 
by  Treasury  Order  NIos.  150-04,  1.jO-09 
and  150-10  and  the  authr.,rily  contained 
in  2t>  li.S.C.  A  7121  is  hereby  i.'e|f;gnfi'«l 
iis  follows: 

1.  All  District  Directors  F'x.iiumation 
division  chiefs,  Examinatii.ii  .'iranch 
chiefs,  and  E.xamination  c;.<s»j  jnanagers 
are  di^legated  dis<.retionary  i-ulhority 
coder  sei;tion  7121  of  the  Internal 
Revenue  Code  to  art  opt  bettlf;jnei)t 
offers,  n^ardless  of  the  amount  of 
liability  sought  to  be  compromised,  with 
resjieci  to  rollover  and  recurring  issues 
in  Coordinated  Exi-jmination  Frograjn 
cises  where  a  settlement  on  the  merits 
has  bei-n  effected  by  Appeals  with 
rfsj>ei  t  to  the  same  taxpayer  in  a 
previous  or  subsequent  tax  period  Prior 
to  nnalization,  the  propose«i  setiltnnent, 
together  with  any  related  «;losing 
agrei^inent  or  Form  870AD,  shall  Ije 
substantively  reviewe*!  and  approved  by 
the  appropriate  branch  chief  within  the 
Examination  function. 

2.  For  purpos(«  of  this  dc legation  of 
limited  settlement  authority,  the  terms 
"rollover"  and  "reci;rring"  Iksups  are 
•lefined  as  follows: 

(a)  A  "rollover"  issue  involves  an 
adjusltnent  arising  from  the  same  hn^al 
is.sue  in  the  .same  transactifjn  f)r  taxalde 
event  and  impav,ts  mors  than  one  lax 
period.  For  example,  tl'e  rate  of 
amortization  or  dopreci.'ition  «jf  an  asset, 
bad  debt  losses,  basis  and  inventory 
adjustments  and  the  like,  when  r«;!.ited 
to  the  same  transaction  and  which  aff.ni 
futiin^  tax  periods,  wo'.'ld  be  <^isscep«iMe 
lo  c;).';e  manager  settlement  wher?  n 
settlement  on  the  merits  has  b<?<'n 
reg'.;hed  in  Appenis  in  a  previous  fax 
period  with  resp.  ^t  »o  the  same 
l.iX!i:iy\-. 

lb)  A  "rcc;:rri;'.i;"  iSMie  uivclves  an 
.:dja.stnienl  arising  from  the  .same  legal 
i'  •;'.)••  in  a  s^^ij.infe  tnnr.action  or  a 


repeated  taxable  event  in  which  the 
taxpayer  advances  the  same  legal 
position  with  respect  to  such  similar 
tran.sa«;tion  or  repeated  taxable  event  6s 
advanced  by  such  taxpayer  in  a  prior  tax 
period.  For  example,  the  method  of 
depreciation  with  respect  to  similar 
assets,  the  use  of  the  same  accounting 
method  with  respect  lo  similar 
transactitms,  the  annual  computation  oi 
su<  h  df'.fut  lions  as  depletion,  the 
computation  of  certain  tax  credits  and 
the  liki;.  when  adv.ijiced  by  the  same 
taxpayer  in  later  tax  periotls  would  b«; 
susce})tible  fo  case  manager  settlement 
vvhere  a  settlement  on  the  merits  has 
be(;n  reached  by  App<ials  in  a  previous 
tax  pcrio<l  with  respt^ct  I«)  the  .same 
taxpayer. 

3.  No  .s«?ftlem«mt  shall  be  effe<  ti-d 
unless  the  following  factors  are  pre.M>nt 
in  the  tax  year  currently  under 
Examination  juri.sdi«:tion: 

fa)  The  facts  surrounding  a 
transaction  or  tax.ible  event  in  the  lax 
period  un«ler  examination,  including 
the  ndative  nmf)unts  at  issue,  are 
substantially  the  same  as  the  facts  in  th<> 
settled  peri»)d. 

(b)  The  underlying  issue  must  havi; 
been  .scIIIimI  on  its  merits  independi utly 
of  oth.-r  issues  in  a  previous  <jr 
sMl'S4>qucnt  tax  period  by  A.jipeil.v. 

(( )  The  leoal  authority  relating  lo  sHt:h 
issue  must  have  remained  unchanged. 

(d)  The  issue'must  have  been  s«!t!!i!d 
in  Appeals  with  respect  lo  the  same 
taxpayer  (including  consolidated  arid 
unco.nsolidated  subsidiaries)  in  a 
I'revious  fax  period. 

4-  All  District  Directors,  Hxaminatirxi 
ili\!si;»n  chiefs.  Examination  branch 
chiefs,  and  Examination  ca.se  m.majjers 
are  delegated  authority  to  execute 
closing  agreements  and  the  Fonn  870AI) 
in  order  to  effect  any  final  stittlement 
reached  with  respect  to  any  rollover  or 
recurring  issue  in  a  Coordinatcni 
F.xamin.ition  Program  rase. 

5.  Th"  authority  delegated  in  thib 
t  Irder  may  not  he  re<le!egated. 

fi.  The  authority  contained  in  this 
(}r<l.!r  i  i  intended  to  s-ipplement  the 
authority  cont/iined  in  Delegatio:)  Oid.'. 
N'o.  07  (a'b  asnendcil). 

I>..!i"f.  \<.;y  21,  I'UM. 

/. PI -roved; 
Mii.ha.-S  P.  Rr,|,.n, 
l^l'u'y  <..);: 'iii).'i.s/(>;/i'j'.      < 
|IH  \\',>.  <)4-i;iai:i  Fi!.-d  6-  IV-  C14;  8:4?)  ui.l 
B!l  OWO  COTE  433TJ-01  U 
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rill::  ie';i:ion  of  tir-j  F£2£hAL  PEGiSrSR 
C')ni'r(,ns  notices  o»  meetings  puyisied  i^r.c^- 
fhe  "Government  in  ;he  Suni'in-^e  "•■'   (c,  >-, 
L  ■^-403;  5U.3C.  532;;  o-n. 


SC"!  =;:>  FC??  f.VrES'<AT<ONAL  3PCADCAS't*,G 

rnVfE  A\3  PLACc:  ■!   !(;  ...:n..  [:.;;'•  K) 

PLACE:  RPE/RL.[r.  ..C.U  jack^ntt  j^:,,ui 
(•■.7  (U:ifi[iyt'rorr.isse  aiii  Liiyli^chcd 
(-''■iiitni,  Mufiich,  GcrTiiciiiv 
OPEN  MEETING:  Th^-  ti.fnifM.Ts  ot  th.- 
Board,  fjr  liiternationtil  Brcafl(:astirif4 
(P[B)  will  meet  in  nppn  session  at  9;.!0 
t  fa  to  discuss  the  tolknving  ti'.nttcrs  ( 1 ) 
-fiproval  of  the  minutis  of  tin-  most 
i>-(:c-tit  BIB  meeting:  (2)  the  Chciinii.urs 
■■••purt,  (3)  RFE/KL  Interim  President  -. 
rr-'pirt,  (4)  new  business;  and  (5)  the 
('ate  and  place  of  the  next  meeting.  Th  • 
open  session  of  the  BIB  n:eeting  will  h- 
iull'.iwed  by  a  closed  -neeting  of  the 
B.wrd  of  Directors  of  RI  E/RL,  Inc..  -i 
itoaprofit  private  corporation. 
CONTACT  PERSON  FOR  MORE  INFORMATtCN: 
t'.itncid  Sowick,  I^-ograin  Officer.  Board 
U>r  Intemationai  Broidcasting.  Suite 
4(fO.  1201  Connecticut  Avenue.  N'.VV  , 
Washington.  DC  200,i6.  (Tel:  202-254- 
■;n4l))  E'ersons  interested  in  attending 
ihc  meeting  shouid  contitct  Patricia 
Sf.hiueter  to  facilitate  -.raterjng  the  lU^l., 
K'L,  (nc:..  huildirig  ;n  Munich  JTei    2CI  '- 

-■.'v?-H04n) 

I.'  iicil:  June  2,  10(-i4 
KH.hjrd  W.  Mi.Bru!»;. 

3  LUKG  ccoe  etss-oi-M 


I  !  {><( 


CQMMCOfTy  FUTURES  TJ^ADiNG  COWVISS.ON 

uW£  MO  DATE:  10;  M  ^  in  .  T'-.e,(Lv, 
Inv-  2H,  1994. 

PLACE:  Kn-i  K  Si  .  NAV..  VVa^iin-to:;. 
OC,  Bth  Floor  Hearing  Room 
STATUS:  Closed. 

WArTERS  TO  3E  CONSJOEREO: 

f.'idbrcement  Matters. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
|e,in  A.  Webb.  2.14-r.J14.   ' 
(ean  A.  Webb, 

s'crr.'-fary  oftht:  Corf;r:/>s.-. ,,-( 

IFK  Dot:.  t)v-t38r)3  Fik-d  (^  i-ci4,  lo  j'l  .,i!,| 

Billing  cooe  6asi-oi-M 

COMMODITY  FUTURES  TRADING  COMMISSION 
TME  AND  DATE:  10:00  a.tu..  Te.eiday. 
/i;af28,  1994. 


P--iC=:  i,!  :.t  K  St .  NW  .  Wash. t, 4.;.,;: 
f. 'i';,  Lowr-r  Level  Hearing  lincrn 
STA-'US;  Op.rn 
Mir-EflS  ro  SE  CONSfDERED: 

— •<-  .p.  (ti >.:lo>r.re  by  Kuturv.s  <.".v. 
M-'-.-b;,i.its  ri:trodiiMrg  .n.Mt-rs 
r/.iT.aiodity  Pool  Operatfir.s  ^tu! 
<o:itr(:i>dity  Trading  Advisors  'a 

ra!.»'S 
CONTACT  otsc- ON  FOR  MORE  INFCRMATiON: 

I  'avi  A.  W'-r-r,.  ^'-IWlMy  of  d'.v 

C!':ruru(s.-ii(i!- 
|«an  A  Ui-hh. 

SV--  r;.,>,-.'ry  r///|r-C",)ffI.-f(,,s,„,.-, 

It  K  (»,,r .  '■H-tJHr.2  Filed  ».-!  -')4.  10  .  .  .     ■ 

3'tUNG  CODE  8351 -01-M 

COVMOO'TV  FUTURES  TRADING  COMMISSION 
TiME  AND  DATE:  1 1  00  am.,  Frirlay.  f'ir>»- 
24,  i'-!')4 

PLACE:  2iM.<  K  St..  NW.,  Wa.:!::-(ui;, 
iiC.  H;h  Floor  Hearing  Rooei 
STATUS:  Closed. 

MATTERS  TO  BE  CONStDEREO;  Siirwilla;;.  .• 
Matters 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

h  >::  A   VVt;i;:i,  254-f>:!14 
j«Mtv  \.  V\'t>»b, 

S'  i  , :  (;jO  lifthf  C(im/,Ti'>(f'r' 

liKILi-    <i4-i;iufil  p;!f.!«.-!-  u    in  J. I    .■ 

S^LLNG  COCi  63SI-01-M 


COWMOOiTr  FUTURES  TRADING  COWMiSSlON 
TIME  AMO  DATE:  1  l:il!l  .mv...  IcaIiv  Itiri,- 

17,  r.".4 

PLACE:  2'J  n  K  St.,  NW  .  VV.isi:i;V:4'uf. 
DC.  Hth  Fiofir  fieartng  Ronrn 
STATUS:  Ci....-;ed. 

MATTERS  TO  SE  CONSIOenSD:  >  ;rve;ii.i;  .  •• 
MatftTs 

CONTACT  PERSON  FOR  MORE  iNFORMATiONI 
Je.^n  A   Wtafi.  254-^.:;U 
Joan  i\.  Webb. 

'{«[).<,    'W-nKbOFil.-tir.-i-'i;,  in.-i  ,r. 

SILLiftG  COOE  6351 -01 -M 


COMMODITY  FUTURES  TRADING  COMMISSION 

TIME  ANJ  DATE:  lO:,!!)  a  (n..  W.d:i(  s<!,.  ^ . 
lunt;  15.  1994. 

PLACE:  203:j  K  St..  NW..  Washi.-gN.o. 

DC.  ath  Floor  Hearing  Room. 

STATUS:  C:losed. 

MATTERS  TO  BE  CONSIDERED: 

Fnforcetnent  Matters. 

CONTACT  PERSON  FOR  MOPE  INFORMATION; 


(•.••.;:   \    vV^;(,f;,  2'14-o'l'  t 
|«-un  A  W«bb, 

i^HID-i:-    t>4-i3.4-,H(.-,|.f|t..  , 
3:ll-SG  CCC6  SCSl-0'-«l 


■'4.   Ui  .  I 


COMMODITY  FUTURES  TflftOING  COMMlSSiON 

TIME  A^O  OATE:  JO  (;(i  ,  tn     U.-dm-sd  ly, 
lu.if  iS.  1994. 

PLACE:  20:13  K  St  .  NW  .  Wash.-  4-..::. 
DC,  l.uvvt  r  (.:ve!.  fb-.iring  Rootrt 

STATUS:  ()p»ri 

MATTERS  TO  BE  CONSJOEREO: 

• 

—  \f>pli(.iiion  fdrdesigc.atioii  .(,<  j  i  .xKr.i.  t 
la.i.'-ket  in  the  Ciauadian  Doll.irCurrtTii  y 
(•(irvicifd.  [)trcitsf  he  Mark  C'lrrem  y 
Furw.ird.  Jap;iriesf  Ye'i  Curreiuy  F!ifvi..,Ml 
t'l'iKid  Srt;diti(4C:urreiny  Forward,  arid 
Sai^s  Franc  Currtiu  :y  Forward  fatnns 
c:t.ntr.H(  Is  and  optroris  on  tiiose  futures 
I  i)!itr;K  t.s/CbicagC)  .Mert  ,infite  fcxrhaiiKC 

— .\pplitatt(.n  for  de^igtiafinn  as  a  i cntr.a  t 
tt'cirkft  for  the  InftTrwtinniil  Kctihl.-  (lil.s 
IraUAfuriirfsfat'trjtt/Ch  if ,...;(.«( 1.11(1  i,f 
iv.ai^-. 

CONTACT  PERSO*  FOR  MORE  INFORMATION: 
Je.in  A.  Webb.  Serretiry  (d  the 
Corcutnssion 
lean  A.  Webb. 

.S'  rrr.'  ;.->•  ofttir  (.'.  >;!i:!i^i.;ti,ri 

H-KfiM(   »»4-t  ih'iH  Filfdr,-!-u   \n  :•*  ,-  | 

9ILUNG  COOE  6351  ^t-M 

CC.MMODITV  FUTURES  TRADING  COMMISSION 

TIME  AND  CATS:  11  00  i.ni  .  Fri-iay.  I  ,••.• 
10. 1994 

PLACE:  2(>.!1  K  St..  NW  .  W.^hinut-ai,  DC 
H.'l;  F'iour  H.;,(rutg  Rouni 

STATUS:  C[jsed 

MATTERS  TO  3E  CONSIDERED:  Sijrv.  ili  ,u\>- 

M.(':-Ts 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
lean  A.  Webti.  2'i4-f.  tK 
lean  A.  Webb. 

.S"»-.  :>-f.:ry  nfthr  L<':iitni-.>inri 

If «(»(.(    '.»4-r!H^i7  F!tt(l».-l-')4.  10  _•  I      ;.| 

ei,.LiNG  CODE  63SI-01-M 

COVMOOiTY  FUTURES  TRADING  COMMISSION 

TIME  AND  DATE:  11  00  a.m..  Friday.  Imit- 
t.  l'i')4 

PLACE:  20.tJ  K  St.,  NW..  Washingt.m. 

IK:,  8th  Floor  Clearing  Room. 

STATUS: Cdosed 

MATTERS  TO  BE  CONSIDERED:  SurveiHanc-  , 


29478         Ftderal  Register  /  Vol.  59.  No.  108  /  Tuesday.  June  7,  1994  /  Sunshine  Act  Meetings 


CONTACT  PERSOH 
Jean  A.  Webb. 
lean  A.  Webb. 

Secretory  nf  the 
IFR  Doc.  94-1 

BILLING  CODE  6351 -*1-M 


FOR  MORE  tNFORMATION: 
: 54-6314. 

Cpmmission. 

Filed  6-3-94;  \OMi  ami 


I38f  B 


FARM  CREDIT  ADl  fllNISTRATION 


f  3 


Faiiii  Credit 
Regular  Meefin 

SUMMARY:  Noti 
pursuant  to  the 
Sunshine  Art  {^. 
the  forthcoming 
Farm  Crndit  Ad 
(Board). 

DATE  AND  TIME:  ' 
the  Board  will  \. 
ihe  Farm  Credit 
McLean.  Virgini 
10:00  a.m.  until 
( oncludes  its  b 
FOR  FURTHER  INF 
Curtir,  M.  Antie 
Farm  Credit  Ad 
(7U3)  883^003 
ADDRESS:  Farm 
1501  FarmCred 
Virginia  22102- 
SUPPLEMENTARY 
Ihis  meeting  of 
lo  the  public  (li 
and  parts  of  this 
lo  the  public.  In 
aicessibility  to 
requiring  assi.s 
arrangements  in 
lie  ccmsidered  at 


Adiiinistration  Board; 


is  hereby  given, 
Government  in  thi; 
U.S.C.  552b(e)(3)),  of 
regular  meeting  of  the 
ninistration  Hoard 


a 


LSI 


tic 


r  1 


Open  Session 

A.  Approval  nf  Mii 
U  Ki'pvrts 
1    (^hii'f  Op<T;.|;:iK 
dosed  S«S!>iun* 


A.  .V»'H  Biisini.ss 
1   Knfon  cmi'nt  ,\i 

IJ-iied:  )tine  2.  J"!**, 
('urtis  M.  Anderso  i 
.S(  <  rttury,  Form  Crtd. 
|i  K  l)(«.  5M-13H4- 
BIILING  CODE  67CS-0l|-P 


inistralion  BiKird; 


is  hereby  giv 


FARM  CREDIT  ADM  ^JISTRATWN 
Farm  Credit  Adii 
SpiH.i.ii  Meeting 

summary:  Notice 
pursuant  to  the  C 
Sunshine  Art  (5 
the  forthcoming 
Farm  Oedit  Adnii 
(Boiini)  cjincerni 
AssoiMation. 


,  'Sesstni;  r(o>j»<i  lo  i 

•o  f,  IJ..S  ( ■.  sr.iNi  )(H) , 


he  regular  meeting  of 
;  held  at  the  offices  of 
Administration  in 
.  on  June  9,  19G4.  froin 
such  time  as  the  Hoard 

ness. 
DRMATION  CONTACT: 
ipon.  Sef;retary  to  the 
inisfration  Board.. 
TDD  (703)  88.3-4444. 
I  >edit  Administration, 
t  Drive.  McLean. 
i090. 

NFORMATION:  Farts  of 
Boaril  will  be  open 
ited  space  available), 
meeting  will  be  closed 
arder  to  increase  the 
I  oard  meetings,  persons 
should  make 
advanc-e.  The  niatlers  to 
the  me»>ting  are: 


sta  ice 


atfs 


;)tti<cr\  Qii;irliTl>  Ke|M)rt 


it  Adiiiini}.tnttii}r,  Hoani 
Kilpfi  »^-2-94:  .Srll  pml 


r:\. 


J 


S.C.  552b(e)(3)).  of 
pecia!  m(H?ting  of  the 
inistration  Board   . 
g  the  FC„S  Building 


1^  pulAk- 
iid  ta). 


c»ffr>pl  p..r<tiun) 


DATE  AND  TIME:  The  special  meeting  of 
the  Board  concerning  the  PCS  Building 
Association  will  be  held  June  9.  1994  at 
the  offices  of  the  Farm  Credit 
Administration  in  McLean,  Virginia, 
immediately  following  the  FCA  Board's 
regular  meeting  at  10:00  a.m. 
FOR  FURTHER  INFORMATION  CONTACT: 
Curtis  M.  Anderson,  .Secretary  to  the 
Farm  Credit  Administration  Board, 
(703)  883-1003.  TDD  (703)  883-4444. 
ADDRESS:  Fann  Credit  Administration, 
1501  Farm  Credit  Drive,  McLean,  . 
Virginia  22102-5090. 
SUPPLEMENTARY  INFORMATION:  This 
meeting  of  the  Board  will  be  open  to  the 
public  (limited  space  ava)lrt';e).  In  order 
to  increase  the  accessibihiy  to  Board 
meetings,  persons  requiring  assistance 
should  make  arrangements  in  advance. 
The  matters  to  be  considered  at  the 
meeting  are: 

Open  Session 

A.  Rt'ports 

1.  FCSBA  Quarterly  Report 

H.  .Vf'w  Btisinfss 

l.Olh.T 

a.  PreHmin.irv  1«W.5  FCSBA  HudK<>i 
K.slimates. 

Dait;d:  lune*?.  1!)'M 
Curtis  .VI.  Anderson. 

SfH-retary:  Fnrr.^  Crrdit  Admiiiif.tratii>n  Board 
jlR  D<ic.  94-13848  Filed  &-2-94;  h^l  pml 

BILLING  CODE  6705-0  t-P 

FEDERAL  COMMUNICATIONS  COMMISSION 

FCC  To  Hold  Open  Com-mission 
Meeting  Thursday.  )une  9, 1994 

Thf;  Federal  Conmiunicalions 
Commission  will  hold  an  Open  M(>c;ting 
on  the  subjects  listed  below  on 
Thursday.  June  9.  1994.  which  is 
scheduled  to  commence  at  9:30  a.m..  in 
room  856.  at  1919  M  Street.  NW.. 
WashingWm,  DC. 

//(.'/n  No.,  Buri'ttu.  and  Suh)tt.-t 

1— Olil; ,-  of  Plans  aiu)  Folic  y.  OfTo  ot 
Engineering  and  Tei  hnology — Title: 
Am"ndm<;iit  of  she  Commission's  Kiili-s  lo 
Rstablish  New  Per.«ioniil  ("oinmunu.;itions 
.Services  (G.\  Do(  ket  No.  9(,»-:n4,  RM  7140. 
717.'i.  and  7618).  Summary:  The 
Ojinrrission  will  (onsider  petitions  for 
rw.o.'isideralion  of  the  rules  and  polities 
governing  broadbund  Person.-)) 
(ijmiTiu.nicalions  Ser\'i(  hs. 

^ — Common  Carrier — Title:  Bjiial  At  i  ess  and 
ln!ert»nnection  Ob!ig.;tions  l»ertasning  to 
Coinmen.ial  Mobile  Xadio  .Strvices. 
Summary:  The  Commission  will  ton.sider 
initiating  a  pro*  i-eding  to  i  on.^ider 
iniun  onne<::tion  obligations  of  loc  al 
ex(  hange  carriers  with  respect  to 
commercial  and  private  mobile  hmIio 
servif  e  providers,  and  equal  access  and 
interconnection  obligations  of  rommerciaj 
HRobiie  radio  service  providers. 


3 — Mass  Media,  Common  Carrier — Title: 
Reorganization  of  MMDS  (Multichannel 
Distribution  Service/Multipoint 
Distribution  Service)  From  Common 
Carrier  Bureau  to  Mass  Media  Bureau. 
.Summary:  The  Commission  will  considei 
the  organization  of  its  MMDS  licensing 
functions. 

4 — Mass  Media — Title:  Amendment  of  Part 
74  of  the  Commission's  Rules  Governing 
l'.se  of  the  Frequencies  in  the  Instnictioiial 
Television  Fixed  Ser\ice  (MM  Docket  No. 
0.3-106).  Summary:  The  Commission  will 
consider  the  use  of  channel  loading 

^ — M.Jss  .Media — Title;  Amendment  of  Pad 
74  of  Ihe  Commission's  Rules  and  Regan! 
lo  the  histnictional  Television  Fixed 
.Service  (.MM  Docket  No.  93-24).  Summary; 
The  Cornmissjon  will  consider  the  revision 
ofapplii  aiion  pro«;essing  procedures 

fr— Office  ot  Plans  and  Polic-y— Title: 
linp!emenl.-ition  of  section  26  of  ihe  Ciible 
Televisiun  Cy)nsuirier  Protection  an<l 
Qjmpelition  Ar:t  of  1992 — inquiry  into 
Sports  Programming  Migration  (PP  Do<,kel 
No.  93-21).  Summary:  The  Commission 
will  consider  Infonnafion  obtained  in  its 
iiKiiiiry  into  sptjrts  programming  migration 

This  meeting  may  be  continued  'he 
following  work  day  to  allow  the 
Commission  to  complete  apt>ropnate 
action. 

Additional  information  concerning 
this  meeting  may  be  obtained  frf)rn 
Steve  Svab.  Office  of  Public  Affairs. 
telephone  number  (202)  418-0500 
,  Dated;  June  2,  1994. 
federal  Communications  Commission 
Wiliiam  F.  Caton. 
A!tin-;Sinrfltiry 

(PR  Doi  .  94-13872  Filed  6-3-94;  10:52  .iiirl 
BILLING  CODE  6712-01-M 


INTERSTATE  COMMERCE  COMMISSION 

Aiiiendcfi  Nolit  e  of  Cotnmission 

Conference 

TIME  AND  DATE:  10:00  a.m.,  Tunsd.-y. 
June  14.  1994. 

PLACE:  Hearing  Room  A,  Interstate 
Comme.'re  Commission.  12th  and 
Constitutiim  Avenue.  NW.,  Washington 
DC  20423. 

STATUS:  The  Commission  will  meet  to 
discuss  among  them.selves  the  following 
agenda  items.  Although  the  confertince 
is  open  for  the  public  observation,  nu 
public  participation  is  permitted.  This 
notice  amends  the  time  an'd  date  whir  h 
appeared  in  our  notice  pubHshed  in  the 
KX  Register  and  served  on  May  31, 
1994  and  published  at  59  Fed.  Rj^g. 
28.132(1994). 
MATTERS  TO  BE  DISCUSSED: 

Fimmce  Do«;ket  No.  27590  (Sub-No.  2). 
7TA'  Company  et  al. — Application  for 
Approval  of  the  Pooling  of  Car  Service  with 
Respect  to  Flat  Cars. 

Finance  Docket  .No.  32404,  Central 
Michigan  Hail\vny  Company — Trockaf^' 
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Rights  Exfrmption—nrlrnit  h  Mnckinnr' 
liaihvay  Compari  v . 

Finance  DcK.k.'l  No.  ;n)')f)5  (Sub-No.  4), 
Dflnwdii'  and  Hudson  Cnwpnny—Ij-aM'  nnd 
Tr(irk(jgnliights—Spr!ii<[lir!dftrminnl 
linilwny  O'lnpunv 

CONTACT  PERSONS  FOR  MORE 
information:  Alvin  H.  Brown  or  A 
Donnis  WnLson.  Office  of  Congressional 
and  iVfiss  S»!rvi(:f><..  Tclophono:  (202) 
«J27-5;^5().  TDD:  (202)  927-5721. 
.Sidnpy  L.  .Slrickland.  {r.. 
Sr(  rrtnn'. 

(FK  HoL.  <)4-i:i77(l|-.lfit  l.-L'-<M:  1  1:17  i,m| 
BILUNG  CODE  7035-01-P 


NUCLEAR  REGULATORy  COMMISSION 

DATE:  VVt'ck.s  of  Junf!  (S.  ^:^.  20,  and  27 

1994. 

PLACE:  C;oininissi()a(>rs'  Confnrence 
Kooni.  115.'-)5  Rockvill.'  Pikn.  RorkviUc. 
Maryland. 

STATUS:  Piibiii.iiii.i  Clost'il. 

MATTERS  TO  BE  CONSIDERED: 

Wet>k  of  Junr-  6 

Miindoy.  Ilhw  h 
l().(«);iin. 

RrLifiiij-  In  I)()I-;  v.u  HI.VV  I'roor.m-.  (t'uhli. 
Vleoling) 

((A);itai  t:  I.indi,  Dcxeli.  J(l2-'i8l)-14tii;) 
lODp.ii! 

'^rH'fi-.'.R  oi!  l'roj)osc(i  KuI.mi:i  KodiobHit;.; 

C.'riti!ria  lui  ni'coiiiniissloning  (Piiblir 

-Vlciiiinn) 
(CoiiliK  I:  (.)ji|i  (..;ii,i'r()i).  :«)l-.'')04-1642) 

W'rdnisday  }i:iu-  H 

10.00  a. 11!. 
Hriefuigon  hlwtra  j!y  I'l.nuusl  from 
Kiii^rsy  infonnation  Administration  (ElA) 
Annual  K'.ergy  C):itiix5k  (Public  Meeting) 


!C;o!;la(I:.Mi,r\  Hi;!; 


li'i.  202-fi86-2222) 


Thursday.  Juni' .'? 
10:00  a.m. 
Hriftliig  on  Revii'w  of  RulejTiaking  Pro  .•s> 

(Pul)li(  M(;fiinf>) 
(Contat  I:  William  Olmslcad.  .S01-.=i(W- 
1740) 
11:30  a.m. 

.•\ffirn]a!ioii/Dis(iis.sioi)  a.id  Vote  (PiihJK 

Mtjflinu) 
.1.  Licensee  Submittal  oT  DiUa  in 

Computer— Readable  For.'Ti 
(Coii(art:  R.  Cramann.  301-.'in4-24.'>h) 
I)  .'\civan(  ed  Medi(  al  .Systems,  Inr.— 
A;i(ieal  of  I.nP-90-17  (Swpensiun  Or(U:T 
Proi  eeriing) 
(Conlart:  Stephen  Hums.  30l-.'i04-:'ifi4) 
(..  Fin.il  Rule  on  "Timeliness  in 
Decommissioning  of  .Materials  Fa<:ilit!es' 
(Tentative) 
((Gonial  t:  .Mary  Thomas  .30l-492-3KKf.| 
d  lrter\  ention  Petition>  Challenging 
Proposed  Fuel  Shipments  to  Teniel!!) 
Rene  lors  in  the  Czet  h  Repnhlir 
ITent.ilive) 
(C(jnta(  t  Grace  Kiir.  3()l-,'Mi4-.!()0.ij 
2  00  p.m 

Mrirfingon  Final  Ki'le  fur  Prote<  iiu;i 
Against  .Mah^volent  I  nc  of  Vehicles  ;:! 
Nui  lear  l'f)wer  Flanls— Phh  73  (Public 
Meet  ins") 
(Cuntac  t:  Phillip  M<  K<;.-.  Mn-hn-i-JU.iA] 
y.Mi  p.m. 
Tpdateo;;  Desig!)  H;,v;>,  inr.-ii!  (f  :!(,<, .,!— 
Kx    1  and  3! 

Friday,  fiinr  1H 
10:00  a.m. 

H.netingo:;  l'i<.p,(Sf(!  Rule  lv,r  l.ii  ei.s.- 
Renewal— Pari  S4  (Public  Meeting) 
(Cxjiiiai  (:  William  Traver.s.  3{}l-.'>04-l  11"! 
2:00  p.ii). 

<■     Hriefing  on  Status  on  Nuclear  Ls.sue.s 
Conieniing  Russia  (Closed— Fx.  It 

Week  uf  fune  13— Tentative 

Thursday.  }t:iio  IH 
10::<0a.m 


Discussion  of  Personnel  Mattrtts  (a<i.si-.J— 

Ex.  2  nnd  Ti) 
11  30  a.m. 
Altirmatii-nvDisi  ussiii;,  ai,.!  \iiie  (P:)|ii;i 

Meeting;  ,'if  nee.ied) 

VVei!k.or)une  20— Tentative 

.MdhiIih  .  Itiric  i'O 
10:1)0  a.m. 

Disc  ussioii  ol  .Managr'nii'iit  Issuer 
(Closed— Fx   2  and  h) 

Thursday.  jumCl 
"»:30a.ni.  ■ 

Periodic  Hrj.f:ng  oi,  OiM-rating  kt-i«  i.,;-^ 

and  Fuel  fat  ili;ies 
(Conlacl:.Vic  tor  McCree.  3(l!-.^(i4- i"! ) ' 
ll:3()ii.ni. 
•Mfirmatioii'Disc  '.issif)!)  .nd  \'(,!e  (I':.:--, 
Meeting)  (il  needed) 

Wf-ek  of  litnp  27— Tentative 

Tii'.'ie  are  no  n.e.  lings  sc  liedu;.;.)  ;..i  !):. 
Week  of  June  27. 

Note:  ;\ff;rr:;atj()n  sessioji-  are  uiiiiiuiy 
sc  heciulc-d  and  ariiiounu'd  '.n  the  public  on  .. 
!ime-rest'rved  basis  Swpplen;i-;-.larv  r.otii  e  ih 
[irovided  in  ac  c  ordaiu  e  v\  ith  the  Sunsiiini- 
Ac  I  as  spcM  ific  items  a.-c-  idei-.ti.ned  di.d  ,,<i(ic:d 
to  the  meeting  agenda  If  there  is  no  spe.  ific 
subject  listed  fcjraffinnalion.  this  means  ih.st 
no  item  has  as  yel  tn-en  idciitified  as 
.'ecjiiirmg  any  (AJinn;ission  xoleon  thi-  (i,."i- 

Thf!  .St  hcdide  for  Comntission 
nioetinf^s  is  suhjec  t  to  chan^jc-  on  s.hofi 
nolire.  To  verifv  the  st.itiis  of  naM'ii-vjs 
c.;;!l  (rec.circfin^l— (301)  .n04-12*J2. 
CONTACT  PERSON  FOR  MORE  INFORMATION: 
Williun  Hiil.  (.301)  .=i04-lbi.l 

D.itcd.  Iiiue  2.  l'l'»4 
William  M.  Hill,  \r.. 

SECY  Jnit  ki:>ii  Ottii  it.  ( Ufa  ,■  ni  th.' 

St'rri'tan' 

\VH  Dor   C)4-13H','S  Filed  r,-/i-')4-  10  ^O.vril 
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Corrections 


(ifi 


This  section 
contains  edi 
published  President! 
and  Notice 
prepared  by 
Register.  Ag^cy 
issued  as  si 
the  appropria  e 
elsewhere  in 
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the  FEDERAL  REGISTER 
corrections  of  previously 
iai,  Rule,  Proposed  Rule, 
documents.  These  corrections  are 
Office  of  the  Federal 
prepared  corrections  are 
documents  and  appear  in 
document  categories 
:he  issue. 


t(  rial  I 


tie 


gi)ed( 


GENERAL  SERVICES 
AOMINISTP  ATION 

48  CFR  Par  533 


lAPD  2800.11a.  CHGE  53] 
RIN3090-AEI8 

General  Sei  vices  Administration 
Acquisition  Regulation;  Implement 
Revision  to  General  Services 
Administral  ion  Board  of  Contract 
Appeals  Ru  es  of  Procedure 


Correction 

In  rule  dc 
on  page  225 
May  2.  1994, 
correction 


umont  94-10259  beginning 
10  in  the  issue  of  Mniidav. 
make  the  follnwins 


iL'C 

ha 


533.105    [Cc^ected] 

1 .  On  pug 
column,  in 
fifth  line,  " 

2.  On  fho 
column,  in 
the  first  line 
should  read 

BILLING  CODE 


22520, in  the  third 
ction533.105(aK4),  in  the 
s"  should  read  "have". 

;ame  page,  in  the  same 
mendatory  instruction  3.  in 
'•Section  553.7103-1" 
Section  533. 7103-1'. 
ito^-oi-o 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Resources  and  Services 
Administration 

Final  Minimum  Percentages  for  "High 
Rate"  and  "Significant  Increase  in  the 
Rate"  for  Implementation  of  the 
General  Statutory  Funding  Preference 
for  Grants  for  Nurse  Practitioner  and 
Nurse-MJdv/ifery  Programs  for  Fiscal 
Year  1994 

Correction 

In  notice  document  94-12152 
beginning  on  page  26247  in  the  issue  of 
Thursday,  May  19.  1994,  make  the 
following  correction: 

On  page  26248.  in  the  first  column,  in 
the  sixth  line  from  the  top,  following  the 
word  "facilities,"  insert  ",  long-term 
care  facilities". 

BILLING  CODE  1S05-01-D 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[MT-070-04-4210-04;  MTM82124] 

Realty  Action:  Exchange 

Correction 

In  notice  document  94-12232 
beginning  on  page  26318.  in  the  issue  of 
Thursday.  May  19.  1994.  make  the 
following  corrections: 

On  page  26319,  in  the  1st  column, 
under  the  heading  Montana  Principal 
Meridian,  in  the  land  description,  in  T.6 
S.  R.  2  \V..  "St;c.  12.  S\VV4NE'/4.  SW  4." 
should  read  "Sec.  12.  S\VV4NVVV4. 
SWA;" 

On  the  same  page,  in  the  same 
column,  in  T.7  S,  R.9  \V..  "Sec.  13. 


N\VV4SWV4."  should  read  "Sec.  13. 
NVVV4SWV4.  NViSW'ASW'A;". 

BILLING  CODE  1505^1-0 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Notice  of  Intent  To  Repatriate  Cultural 
Items  in  the  Possession  of  the 
Nebraska  Historical  Society 

Correction 

In  notice  document  94-13168 
appearing  on  page  28104  in  the  issue  of 
Tuesday,  May  31,  1994,  in  the  second 
column,  beginning  in  the  last  line, 
"within  [45  days  after puhJicntion  of 
this  notice]."  should  read  "on  or  before 
July  15,  1994.". 

BILLING  CODE  1 505-01 -D 


DEPARTMENT  OF  THE  TREASURY 

Office  of  Thrift  Supervision 

12  CFR  Parts  563b  and  575 

[No.  94-49] 
RIN  1550-AA74 

Conversions  From  Mutual  to  Stock 
Form;  Mutual  Savings  and  Loan 
Holding  Companies 

Correction 

In  proposed  rule  document  94-9980 
beginning  on  page  22764  in  the  issue  of 
Tuesday,  May  3,  1994,  maki'  thi' 
following  correction: 

On  page  22764,  in  the  first  column. 
under  DATES,  in  the  second  line,  "Julv 
17,  1994"  should  read  "June  17.  1994" 

BILLING  CODE  1S05-01-D 


,4 


Tuesday 
June  7,  1994 


Part  il 


Department  of  the  Treasury 

Office  of  the  Comptroller  of  the  Currency 
12  CFR  Part  34 

Office  of  Thrift  Supervision 

12  CFR  Parts  545,  563,  and  564 

Federal  Reserve  System 

12  CFR  Part  225 

Federal  Deposit  Insurance 
Corporation 

12  CFR  Part  323 


Real  Estate  Appraisals;  Rule 


/ 


2S482 
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DEPARTMENT 


Office  of  the 
Currency 


OF  THE  TREASURY 
C<  tmptroller  of  the 


12CFRPart34 
[Docket  No.  94-1  ()] 
RIN  1557-AB34 

FEDERAL  RESERVE  SYSTEM 

12  CFR  Part  221 

[Regulation  Y;  Docket  No.  R-0d03] 
RIN710O-AB2O 

FEDERAL  DEP4>SrT  INSURANCE 
CORPORATION 

12  CFR  Part  32: 

RiN  3064-ABO5 

DEPARTMENT  0F  THE  TREASURY 


Supervision 
, 563,  564 


Office  of  Thrift 

12  CFR  Parts  545 

[Docket  No.  94-*7] 
RIN1550-AA64 

Real  Estate  Apdraisals 


AGENCIES:  Office 
the  Currency,  Ti  sasury 
Governors  of  the 
System;  Federal  Deposit 
Corporation;  anc 
Supervision,  Trt 
ACTION:  Final  ru 


e. 


SUMMARY:  The 
of  the  Currency, 
of  the  Federal  Ri 
Federal  Deposit 
and  the  Office  o 
(collectively  tlie 
their  regu 
real  estate.  This 
pursuant  to  Titl 
Institutions 
Enforcement  Ac 
The  final  rule 
the  threshold  at 
appraisals  are 
Title  XI.  e.xpand 
exemptions  to 
requirement,  id 
circumstances 
required  under 
uhen  exempt 
require  appropn 
addition,  the  fin 


C  ffice 


requirements  gotern 
content  and  the 
prepared  by  othf 
institutions. 

The  agencies  cire 
ruU'  to  further  fe  leral 


of  the  Comptroller  of 

Board  of 
Federal  Reser\'e 

Insurance 
Office  of  Thrift 


usury. 


of  the  Comptroller 
the  Board  of  Governors 
serve  System,  the 
nsurance  Corporation. 
Thrift  Supervision 
agencies)  are  amending 
ing  appraisals  of 
Inal  rule  is  adopted 
XI  of  the  Financial 

Recovery,  and 
of  1989. 

ncreases  to  5250,000 
)r  below  which 
required  pursuant  to 
and  clarifies  existing 
Title  XI  appraisal 
fies  additional 
appraisals  are  not 
itle  XI,  and  specifies 

nevertheless 
Jte  evaluations.  In 
1  rule  amends  existing. 

ing  appraisal 
ise  of  appraisals 
r  financial  services 


lations  regard 


Refo  rm 


nc  t 


tlie 
eiti 


w  len 


adopting  this  final 
financial  and 


public  policy  interests  by  reducing 
regulatory  burden,  while  requiring  Title 
XI  appraisals  when  necessary  to  protect 
the  safety  and  soundness  of  financial 
institutions  or  otherwise  advance  public 
policy. 

EFFECTIVE  DATE:  This  final  rule  is 
effective  on  June  7,  1994. 

FOR  FURTHER  INFORMATION  CONTACT: 

Office  of  the  Comptroller  of  the 
Currency  (OCC) 

Thomas  E.  Watson,  National  Bank 
Examiner,  Office  of  the  Chief  National 
Bank  Examiner,  (202)  874-5170;  or 
Horace  G.  Sneed,  Senior  Attorney,  or 
Stephen  Freeland,  Attorney,  (202) 
874-4460,  Bank  Operations  and 
Assets  Division;  Office  of  the 
Comptroller  of  the  Currency,  250  E 
Street,  SW,  Washington,  DC  20219. 

Board  of  Governors  of  the  Federal 
Reserve  System  (Board) 

Roger  T.  Cole,  Deputy  Associate 
Director,  (202)  452-2618,  Rhoger  H 
Pugh,  Assistant  Director,  (202)  728- 
5883,  Stanley  B.  Rediger,  Supervisory 
Financial  Analyst  (202)  452-2629,  or 
Virginia  M.  Gibbs,  Supervisory 
Financial  Analyst.  (202)  452-2521. 
Division  of  Banking  Supervision  and 
Regulation;  or  Gregory  A.  Baer,  Senior 
Attorney  (202)  452-3236,  Legal 
Division;  Board  of  Governors  of  the 
Federal  Reserve  System,  20th  Street 
and  Constitution  Avenue,  NW.. 
Washington,  DC  20551. 

Federal  Deposit  Insurance  Corporation 
(FDICI 

Robert  F.  Miailovich,  Associate  Director. 
(202)  893-6918,  James  D.  Leitner, 
Examination  Specialist,  (202)  898- 
6790,  Division  of  Supervision;  or 
Walter  P.  Doyle,  Counsel,  (202)  898- 
3682,  Legal  Division;  Federal  Deposit 
Insurance  Corporation,  550  17th 
Street  NW.,  Washington,  DC  20429. 

Office  of  Thrift  Supenision  (OTS) 

Robert  Fishmtin,  Senior  Program 
Manager.  Credit  Risk,  Supervision 
Policy,  (202)  906-5672;  Deirdre  G. 
Kvartunas,  Policy  Analyst, 
Supervision  Policy,  (202)  906-7933: 
Ellen  J.  Sazzman,  Counsel  (Banking 
and  Finance),  Regulations  and 
Legislation  Division,  Chief  Counsels 
Office.  (202)  906-7133;  Office  of 
Thrift  Supervision,  1700  G  Street 
NW..  Washington.  DC  20552. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

Title  XI  of  the  Financial  Institutions 
Reform,  Recovery,  and  Enforcement  Act 
of  1989  (FIRREA),  12  U.S.C.  3331  et 


seq.,  directs  each  Federal  banking 
agency  to  publish  appraisal  regulations 
for  federally  related  transactions  within 
its  jurisdiction.  The  purpose  of  the 
legislation  is  to  protect  federal  financial 
and  public  policy  interests  in  real  estate 
related  transactions  by  requiring  that 
real  estate  appraisals  utilized  in 
connection  with  federally  related 
transactions  are  performed  in  writing,  in 
accordance  with  uniform  standards,  and 
by  individuals  whose  competency  has 
been  demonstrated  and  whose 
professional  conduct  will  be  subject  to 
effective  supervision.  See  12  U.S.C. 
3331. 

Section  1121(4)  of  FIRREA,  12  U.S.C. 
3350(4),  defines  a  federally  related 
transaction  as  a  real  estate-related 
financial  transaction  tliat  is  regulated  or 
engaged  in  by  a  federal  financial 
institutions  regulatory  agency  and 
requires  the  ser\'ices  of  an  appraiser.  A 
real  estate-related  financial  transaction 
is  defined  as  any  transaction  that 
involves: 

(i)  The  sale,  lease,  purchase, 
investment  in  or  exchange  of  real 
property,  including  interests  in 
property,  or  the  financing  thereof: 

(ii)  The  refinancing  of  real  property  or 
interests  in  real  property;  and 

(iii)  The  use  of  real  property  or 
interests  in  real  property  as  security  for 
a  loan  or  investment,  including 
mortgage-backed  securities.  See  1 2 
U.S.C.  3350(5)  (FIRREA  section 
1121(5)). 

In  their  appraisal  regulations,  the 
agencies  identify  categories  of  real 
estate-related  financial  transactions  that 
do  net  require  the  services  of  an 
appraiser  in  order  to  protect  federal 
financial  and  public  policy  interests  or 
to  satisfy  principles  of  safe  and  sound 
banking.  These  real  estate-related 
financial  transactions  are  not  federally 
related  transactions  under  the  statutory 
and  regulatory  definitions.  Accordingly, 
they  are  subject  to  neither  Title  XI  of 
FIRLREA  nor  those  provisions  of  the 
agencies'  regulations  governing 
appraisals. 

In  December  1992,  Congress 
confirmed  that  the  agencies  may  set  a 
threshold  level  below  which  the 
services  of  state  certified  or  licensed 
appraisers  are  not  required  in 
connection  with  federally  related 
transactions  if  the  agencies  determine  in 
writing  that  the  threshold  does  not 
represent  a  threat  to  the  safety  and 
soundness  of  financial  institutions.  See 
Housing  and  Community  Development 
Act  of  1992,  Public  Law'l02-550, 
section  954  (amending  12  U.S.C.  3341). 

The  agencies  jointly  published  a 
proposed  rule  to  amend  their  appraisal 
regulations  on  June  4,  1993.  See  58  FR 
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31878.  The  agencies  published  a  notice 
of  the  availability  of  supplemental 
information  concerning  the  proposed 
rule  and  invited  further  comments  on 
November  10. 1993.  See  58  FR  59688. 

The  agencies  are  issuing  this  joint 
final  rule  under  their  authority  to  issue 
rules  to  implement  Title  XI  of  FIRREA 
and  each  agency's  authority  to  prescribe 
rules  and  regulations  to  carry  out  its 
responsibility  to  ensure  that  the 
institutions  under  its  supervision 
conduct  their  activities  in  accordance 


with  safe  and  sound  banking  principles. 
This  final  rule  is  intended  to  protect 
federal  financial  and  public  policy 
interests  and  the  safety  and  soundness 
of  financial  institutions,  while  reducing 
duplication,  costs  and  regulatory 
burden. 

II.  Comments  on  the  Proposed  Rule 

A.  Chen'iew  of  Comments 

Collectively,  the  agencies  received 
over  19.000  comment  letters  on  the 


proposed  rule.  In  response  to  the  June 
4th  Notice  of  Proposed  Rulemaking,  the 
agencies  received  comment  letters  from 
appraisers,  bankers,  and  others  as 
sho\sTi  in  Table  A.  Comment  letters 
received  in  response  to  the  November 
10th  Notice  of  Supplemental 
Information  were  distributed  as  shown 
in  Table  B. 


Table  A.— Distribution  of  Comments  Received  in  Response  to  June  4. 1993  Proposed  Rule 


Agency 


OCC  . 
Board 
FDIC  .. 
OTS  ... 


Letters  from 
apprateers 


1660 
1608 
1574 
129S 


Letters  from  bar^kers 


161  

259 

376 

40  (14  ttirifts) 


Letters  from 
others 


166 
276 
149 

134 


Tolal 


TABLE  B.-DiSTR13UTlON  OF  COMMENTS  RECEIVED  IN  RESPONSE  TO  NOVEMBER  10,  1993  NOTICE  OF  SUPPLEMENTAL 

Information 


Agency 

OCC  

Board  

FDIC 

OTS 


Letters  from 
appraisers 


1378 
1994 
1818 
1644 


Letters  from  l^ankers 


659 

519 

1142 

57  (22  thrifts) 


Letters  from 
others 


242 
528 

457 
502 


Tc;3i 


2779 
3041 
3427 
2203 


The  agencies  have  reviewed  and 
considered  all  comments  concerning  the 
proposed  rule.  The  agencies  discuss 
general  comments  immediately  below. 
Responses  to  the  agencies'  specific 
requests  for  comment  aiid  comments 
concerning  specific  amendments  to  the 
appraisal  regulation  are  discussed  in  the 
section-by-section  analysis. 

B.  General  Comments  on  the  Proposed 
Rule 

Regulated  institutions  generally 
endorsed  the  proposed  changes  to  the 
appraisal  regulations,  though  a  small 
number  of  savings  associations,  banks, 
and  other  commenters  opposed 
changing  the  regulation.  Appraisers 
almost  unanimously  opposed  changing 
the  threshold,  and  a  large  number  of 
appraisers  opposed  the  business  loan 
exemptifjn.  However,  appraisers 
commented  favorably  on  other  parts  of 
the  proposed  rule. 

A  large  number  of  appraisers 
commented  that  the  proposed  changes 
would  lead  to  abuses  that  caused 
savings  associations  to  fail  in  the  mid- 
fo-Iate  1980s  and  that  the  changes 
would  violate  the  intent  of  Congress.  In 
the  experience  of  the  agencies,  and  in 
the  opinion  of  studies  conducted  on  the 
failures  of  the  1980s,  abuses  were 
related  to  real  estate  acquisition  or 


development  projects  and  larger  loans. 
The  regulations  issued  today  continue 
to  require  appraisals  for  thi'se 
transactions.  Moreover,  the  regulations 
fully  comply  with  the  intent  of  Congress 
by  continuing  to  protect  federal 
financial  and  public  policy  interests  in 
real  estate-related  financial  transactions 
as  well  as  the  safety  and  soundness  of 
financial  institutions. 

Regulated  institutions  and  appraisers 
have  over  three  years  experience  with 
the  apprai.sal  regulations  and  have  urged 
changes  in  the  regulations  to  improve 
credit  availability  and  reduce 
duplication,  costs,  and  regulatory 
burden.  Some  commenters.  focusing  on 
the  propo.sed  threshold,  opposed 
changing  the  regulations  because  they 
believed  that  additional  time  was 
needed  to  study  the  effect  of  the  existing 
regulations.  Delaying  the  issuance  of  the 
final  rule  would  deny  regulated 
institutions,  appraisers,  and  borrowers 
the  benefits  of  these  changes.  To  the 
extent  that  subsequent  events 
demonstrate  that  additional  changes  are 
needed,  the  agencies  can  further  amend 
the  regulations. 

One  appraisal  organization  suggested 
that  several  of  the  proposed  exemptions 
should  be  replaced  with  guidelines 
regarding  when  to  obtain  Title  XI 
appraisals.  Because  rifgulated 


institutions  and  appraisers  can  becnme 
liable  for  substantial  penalties  for 
violating  the  regulation,  the  agencies 
believe  that  it  benefits  regulated 
institutions,  appraisers,  and  the  publ.c 
for  the  agencies  to  identifv'  categories  of 
exempt  transactions  in  the  regulation. 
However,  the  agencies  intend  to  provirie 
supplemental  information  about  the 
appraisal  and  evaluation  practices  of 
regulated  institutions  in  guidance. 

Some  commenters  stated  that  they 
were  denied  an  opportuinfy  to  comnif-rif 
on  the  supplemental  information 
identified  in  the  November  10th  notice 
because  the  materials  were  available 
only  in  Washington.  DC.  and  the 
comment  period  was  30  days.  The 
agencies  believe  that  the  public 
procedures  on  the  propo.sed 
amendments  to  the  appraisal  regu!sl;i.ns 
fully  complied  with  the  requirements  of 
the  Administrative  Procedure  Act  and 
accorded  the  pubhc  a  full  opportunity 
to  participate  in  the  rulen:aking 

The  November  10th  notice  explrf;i.'  d 
that  the  supplemental  materials  were 
available  from  each  of  the  agencies.  In 
accordance  with  established  procedures, 
all  agencies  mailed  copies  of  thosp 
materials  to  any  person  requesting  ;h.  jn, 
as  well  as  having  the  documents 
av.iilf'ible  for  nniew  at  par  h  asenr". 
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proposed  amen 
supplemental  ii 


The  agencies  ilso  believe  the  30-day 
comment  perio<  was  appropriate  for  the 
second  commei  t  period  on  tlie 

ii  Iments.  The  notice  of 
formation  requested 
comment  on  m<  terials  that  dealt  almost 
exclusively  wit  i  the  appraisal 
threshold.  As  si  own  in  Table  B  above, 
more  than  1 1 ,0t  0  comment  letters  were 
received  in  resp  onse  to  the  November 
10th  notice. 

III.  Section-by 

§ .2    Defin 

((!)  Business  Lo4n 


section  Analysis 

ions. 


JUil 


The  agencies 
proposed  defini 
as  a  loan  or  extejtisi 
corporation,  ger  eral 
partnership,  b 
venture,  pool, 
proprietorship 
engaged  in  farm 
entity.  The  defi 
connection  witli 
business  loans 
are  not  dependejit 
rental  income  di 
as  the  primary 

Commenters 
agencies  amend 
business  loan  to 
individuals  for 
permit  use  of  th 
individuals  leas 
business.  Loans 
included  in  the 
loan  as  loans  to 
other  business 
does  not  apply  f 
that  are  consumer 
Therefore,  the  a 
that  it  is  necess 
definition 


s )urce 


SLlggt 


(h)  Real  Estate  c 


arie 


The  Board  is 
"real  estate"  anc 
§225.62  of  its 
proposed  this 
incorporate  the 
and  real  proper!  f 
agencies.  That  d 
excludes  minera 


growing  crops 
interests. 

Title  XI  of 
"real  estate"  or 
the  context  in 
used  suggest  tha 
to  have  different 
See  55  FR  27762 

The  Board 
"real  estate"  in 
throughout  its  a 
interests  in  an 
of  land  and  im 
the  Board  did 


ire  adopting  the 
ion  of  "business  loan" 
on  of  credit  to  any 
or  limited 
iness  trust,  joint 
syndicate,  sole 
ncluding  an  individual 
ng).  or  other  business 
ition  is  used  in 
the  exemption  for 
:  SI  million  or  less  that 

on  the  sale  of.,  or 
( irived  from,  real  estate 
of  repayment, 
ested  that  the 
the  definition  of 
include  loans  to 
I  usiness  purposes  and  to 
exemption  when 
real  estate  to  a  related 
:o  individuals  are 
lefinition  of  business 
iole  proprietorships  and 
e  itities.  This  exemption 
loans  to  individuals 


or  personal  loans, 
j  encies  do  not  believe 
a  ry  to  amnnd  the 


Real  Property 

^ding  a  definition  of 

"real  property"  to 
refeulation.  The  Board 
ndment  to 
efinition  of  real  estate 
employed  by  the  other 
finition  specifically 
rights,  timber  rights. 

vjrater  rights,  and  similar 


FIKpEA  does  not  define 
real  property"  nor  does 
which  these  terms  are 
the  terms  are  intended 
technical  meanings. 
(July  5,  1990). 
"real  property"  and 
t^rchangeably 

praisal  rule  to  mean 
icientified  parcel  or  tract 
ements.  However, 
intend  these  terms  to 


used 


pi  0V( 
net 


include  mineral  rights,  timber  rights,  or 
growing  crops  when  they  are  considered 
separately  from  the  parcel  or  tract  of 
land.  Valuation  of  such  interests 
generally  requires  the  services  of  a 
professional  other  than  a  real  estate 
appraiser. 

To  clarify  this  distinction,  the  Board 
has  amended  its  regulation  to  define 
"real  property"  and  "real  estate"  for 
purposes  of  the  appraisal  regulation  as 
an  identified  parcel  or  tract  of  land, 
including  improvements,  easements, 
rights  of  way,  undivided  or  future 
interests  and  similar  rights  in  a  tract  of 
land,  but  excluding  mineral  rights, 
timber  rights,  or  growing  crops. 

Few  commenters  expressed  an 
opinion  on  this  proposed  change.  Those 
few  commenters  who  opposed  the 
definition  stated  that  timber  and 
growing  crops  should  not  be  excluded 
from  the  definition  of  real  estate  in  that 
the  value  of  such  items  is  tied  to  the 
value  of  the  land.  Comments  opposing 
this  definition  were  generally  from 
appraisers  who  perform  farm  and  timber 
appraisals. 

In  many  states,  minerals,  timber,  and 
growing  crops  that  have  not  been 
severed  from  the  land  are  considered 
interests  in  real  estate  or  real  property. 
Consequently,  if  mineral  rights  are 
collateral  for  a  loan  in  one  of  those 
states,  a  question  arises  whether  the 
institution  must  obtain  a  real  estate 
appraisal  of  the  parcel  or  tract  of  land 
to  which  the  mineral  rights  are  attached 
but  in  which  the  institution  has  no 
interest. 

The  Board's  final  rule  clarifies  that 
regulated  institutions  are  not  required  to 
obtain  appraisals  of  the  parcel  of  land  to 
which  mineral  rights,  or  similar 
severable  interests  in  real  estate  are 
attached,  if  the  transaction  only 
involves  the  severable  interest  rather 
than  the  parcel  or  tract  of  land.  Where 
mineral  rights,  timber  rights,  or  growing 
crops,  and  the  associated  parcel  or  tract 
of  land,  are  the  subject  of  a  real  estate- 
related  financial  transaction,  the 
services  of  a  licensed  or  certified 
appraiser  would  be  required  unless  the 
transaction  is  otherwise  exempt. 

In  addition,  the  contribution  of 
relevant  mineral  rights,  timber  rights,  or 
growing  crops  should  be  included  when 
appraising  a  parcel  of  land  which 
possesses  any  of  these  features. 
However,  valuation  of  these  interests 
would  notbe  required  if  they  are  not 
part  of  the  transaction  or  if  they  are  not 
relevant  to  the  analyses  which  the 
appraiser  needs  to  perform  to  arrive  at 
an  estimate  of  value  for  the  parcel  or 
tra«;t  of  land. 


,.3(a)    Appraisals  required 


(1)  Threshold 

The  agencies  proposed  an  increase 
from  $100,000  to  $250,000  in  the 
threshold  at  or  below  which  a  Title  XI 
appraisal  is  not  required,  and 
specifically  asked  commenters  whether 
a  $250,000  or  some  other  threshold 
would  be  appropriate.  In  addition,  tlie 
agencies  requested  information  on  loss 
experience  of  depository  institutions  for 
loans  greater  than  $250,000  and  loans  of 
$250,000  or  less.  On  November  10, 
1993,  the  agencies  made  available 
supplemental  information  on  the 
proposed  rule  and  extended  the 
comment  period  for  30  days  in  order  to 
allow  commenters  to  consider  and 
comment  on  the  information.  The 
supplemental  information  related 
primarily  to  the  proposed  increase  in 
the  threshold. 

A  majority  of  the  commenters 
addressed  the  tlu-eshold  issue.  Almost 
all  of  the  commenters  opposed  to  the 
increase  were  appraisers,  while  almost 
all  of  the  commenters  in  favor  of  the 
increase  were  depository  institutions. 

Most  of  those  opposed  stated  as  the 
basis  for  their  opposition  that  an 
increase  in  the  threshold  would  cause 
substantial  losses  for  depository 
institutions,  and  thereby  for  the  deposit 
insurance  funds.  To  support  this  view, 
commenters  generally  cited  the  thrift 
failures  of  the  1980s  and  asserted  that 
an  increase  in  the  threshold  would  lead 
to  the  same  result. 

A  total  of  74  comment  letters 
provided  data  on  loss  experience.  The 
institutions  providing  the  data  varied  in 
size,  and  included  large  regional  multi- 
bank  holding  companies,  as  well  as 
small  banks.  This  data  is  discussed 
below. 

For  the  reasons  set  forth  below,  the 
agencies  have  decided  to  raise  the 
threshold  from  $100,000  to  $250,000. 
Such  an  increase  will  benefit  consumers 
and  lenders  and  will  not  threaten  the 
safety  and  soundness  of  financial 
institutions,  particularly  as  an 
evaluation  will  be  required  for  all  loans 
exempt  under  the  threshold. 

Benefits  for  Consumers  and  Lenders 
of  an  Increase  in  the  Threshold.  Many 
commenters  stated  that  an  increase  in 
the  threshold  would  benefit  consumers 
and  lenders.  Numerous  bank  and  thrift 
commenters  pointed  to  the  cost  and 
time  needed  in  order  to  obtain  an 
appraisal  as  an  impediment  to  lending. 
The  appraisal  was  cited  by  several 
commenters  as  the  most  important 
factor  causing  delay  in  small  business 
lending,  and  the  cost  of  the  appraisal 
was  described  as  high,  especially  for 
commercial  borrowers.  Commenters 


Federal  Rfoister  /  Vol.  r>9.  No.  108  /  Tuesday.  Jtino  7,  vm  I  R..)..s  .-md  Re^Mlations 


29485 


reported  that  appraisal  fees  for 
commercial  transactions  bctwoen 
SIOO.OOO  and  $250,000  could  cost  ri 
percent  of  the  loan  amount  to  tht> 
borrtjwor.  Banks  and  thrifts  also 
commented  that  increasing  the 
threshold  would  reduce  regulatory 
burden  associated  with  making  loans 
b<dow  5250,000.  Many  appraisers, 
however,  commented  that  appraisal 
costs  have  reniained  relatively  slnatlv. 

Many  appraisers  also  stated  that 
appraisals  by  certified  or  license«l 
appraistirs  are  necessary  to  protect  the 
consumer.  The  agencies  beheve  that  thi 
asserti(»n  mischar»«  terizes  the  role  of 
the  institution's  determination  of 
collateral  value  in  a  typical  consumer 
transaction.  1  he  regulated  institution 
obtains  the  appraisal  or  evaluation  as 
part  of  its  loan  underwriting  process  in 
order  to  make  certain  that  it  is 
adequately  secured.  Any  appraisdl 
ordered  by  a  financial  institution  is  not 
designed,  and  generally  comes  too  late. 
to  assist  the  consumer  in  negotiating  ,i 
contract  price.  In  a  purchase  of  real 
estate,  the  purchase  offer  is  generally 
made  bnfon*  financing  is  sought  and  the 
financial  institution  orders  an  apprai.sal. 
Therefore,  the  appraisal  represents  an 
after-the-fact  c:ost.  Further,  even  when  a 
Title  XI  appraisal  is  not  required, 
nothing  prevents  a  consumer  from 
independently  obtaining  an  appraisal  bv 
a  hcensed  or  certified  appraiser  for  the 
consumer  s  own  use  in  the  negotiating 
process.  Moreover,  the  agencies*  rules 
require  an  institution  to  obtain  an 
appropriate  evaluation  of  the  real 
property  collateral  for  transactions 
below  the  threshold,  and  that  evaluation 
would  be  available  to  the  consumer. 

The  agencies  believe  that  many  of  the 
concerns  about  consumer  protection  are 
addressed  under  statutory  and 
regulatory  programs  other  than  Title  XI 
of  FIRREA,  which  fmjuses  on  bank  and 
thrift  safety  and  soundness. 

The  Real  Estate  Settlement  Procedures 
Act  (RESPA)  establishes  procedures  for 
lenders  to  disclose  to  consumers  the 
charges  for  a  variety  of  settlement 
services,  including  appraisals  and 
evaluations.  To  comply  with  the  letter 
and  intent  of  the  Board's  Regulation  B 
(implementing  the  Equal  Credit 
Opportunity  Act),  regulated  institutions 
must  either  disclose  to  the  borrower  the 
right  to  receive  a  copy  of  the  documents 
the  lender  uses  to  value  the  collateral  in 
an  application  for  a  loan  secured  by  a 
dwelling,  regardless  of  whether  the 
documents  constitute  a  Title  XI 
appraisal  or  evaluation,  or,  as  a  matter 
of  course  provide  the  borrower  with  the 
appraisal  or  evaluation.  Thus,  to  the 
extent  that  a  borrower  benefits  from 
knowing  the  v.ilue  the  lender  places  on 


the  property  the  borrower  has 
conlratted  to  purchase  or  pledged  as 
collateral,  the  borrower  should  be  able 
to  benefit  from  that  knowledge  whether 
it  is  in  the  form  of  a  Title  XI  appraisal 
or  an  evaluation. 

Furthermore,  although  such  a 
tiis<;losure  is  not  required  by  RESPA. 
Regulation  B,  or  Title  XI,  the  agencies 
beheve  that  a  regulated  institution 
shouh)  advise  consumers  whether  the 
institution  intends  to  have  a  licensed  or 
certified  appraiser  prepare  the  estimate 
of  value.  This  should  be  done  early 
^     enough  in  the  loan  application  pn)(:ess 
to  allow  the  consumer  to  make  an 
informed  decision  that  the  intended 
method  of  estimating  the  real  estates 
value  nie<!ts  his  or  her  needs. 

EfffH'ts  on  Safety  and  Soundness  of 
h'inanrial  Institutions.  The  agencies 
have  concluded  that  a  $250,000 
thresholil  would  not  threaten  the  safety 
and  soundness  of  financial  institutions. 
Benefits  to  Safety  and  Soundness.  The 
agencies  believe  that  the  increase  in  the 
threshold  will  have  affirmative  benefits 
for  safety  and  soundness.  A  decrease  in 
appraisal  requirements  should  relieve 
n^gulatory  burden  for  banks  and  thrifts 
and  thereby  improve  th^ir 
competitiveness  with  non-regulated 
len<l(!rs.  Appraisal  costs  represent  a 
significant  expense  fur  certain  small 
loans,  making  such  lending  less 
attractive  to  a  potential  borrower  or  less 
profitable  for  the  lender.  Numerous 
comments  from  lenders  supported  this 
conclusion.  The  problem  is  particularly 
troubling  for  lenders  in  small  towns, 
who  must  pay  a  premium  for  a  licensed 
or  certified  appraiser  to  visit  the  town. 
A  GAO  survey  of  bankers  in  connection 
with  a  study  of  small  business  lending 
revealed  that  the  minimum  cost  to 
perform  the  necessary  appraisal  on 
commen:ial  real  estate  property  used  ds 
collateral  for  small  business  loans  was 
approximately  $3,000.'  See  CAO  Report 
Cr,r)-93-121,  Bank  Regulation: 
Regulatory  Impediments  to  Small 
Business  Lending  Should  Be  Removed 
(.September  1993). 

Experience  with  the  SIOO.OOO 
Threshold.  The  Board  has  had  a 
SIOO.OOO  threshold  in  place  since 
August  1990,  and  the  other  agencies 
have  had  a  $100,000  threshold  .since 
March  or  April  1992.  The  experience  of 
the  agencies  has  demonstrated  that  the 
$100,000  threshold  has  posed  no  risk  to 
safety  and  soundness. 

A  survey  by  each  of  the  agencies  of  its 
senior  examination  staff  indicates  that 
over  a  period  of  many  years,  with  a  few 


possible  exceptions,-  no  bank  or  thiift 
has  failed  or  suffered  significant  loss.'s 
as  a  resuh  of  appraisal  problems  with 
loans  under  $100,000  or  even  up  f.) 
.S2.S0.000.  Each  of  the  regional 
repr»3sentatives  of  the  Board,  the  FI)!t  . 
and  the  IXJC  suppoiteJ  adoption  of  tii.- 
$250,000  threshold  as  consistent  with 
safety  and  soundness.  Representatives 
of  the  OTS  suggested  that  the  threshoiil 
should  only  apply  to  healthier  tlirifis 
As  described  below,  this  concern  has 
Ijeon  addressed  by  the  agencies  in  th.r 
final  regulation. 

The  $250,000  threshold  was  also 
supporteii  by  the  Conference  of  St.r,.- 
Bank  Supervisors  (CSBS).  the 
professional  association  for  state 
officials  who  supervise  and  regulatt- 
state-chartered  commercial  and  sav  ihi;s 
banks.  The  CSBS  concluded  that  th- 
incr»Msed  threshold  would  redu<  i; 
urmecessary  r;osts  and  would  not 
repn'senl  a  thn>at  to  the  safety  and 
soundness  of  financial  institutions 

Numerous  bank  and  thrift 
(  ominenters  also  reported  that  tin-,.. 
experiena?  wnh  the  $100,000  threshn).) 
ha<l  been  goo«l.  Moreover,  comment»'is 
opposed  to  the  increased  threshohi  did 
not  ulentify  institutions  that  had  faileil 
or  suffered  significant  losses  because  oJ 
the  existence  of  the  $100,000  thr»>shoi<! 

The  agencies  believe  that  low  loss 
e.x)»eriencn  with  a  $100,000  threshold 
provides  justification  for  an  increav  )•:• 
the  threshold  to  $250,000. 

Data  Indicate  Similarities  Betwe<'ii  th.- 
5100,000  Threshold  and  $250,000 
Thrt;shoid.  A  substantial  body  of 
evidence  provides  strong  reasons  to 
b«^liove  that  exempting  loans  betwoi-n 
$100,000  and  $250,000  ft-om  the  Title  M 
appraisal  requirement  will  not  presi-m 
materially  greater  risk  than  the  prior 
exemption  for  loans  under  $100,000 

Data  from  the  commercial  bank 
Consolidated  Reports  of  Condition  .i;i<i 
Income  (Call  Reports)  for  year-end  1992 
show  that  approximately  53  percent  of 
the  dollar  volume  of  all  real  estate- 
secured  loans  of  all  sizes  in  the 
commcrcJal  banking  industry  are  lo.!iis 
secured  by  l-fo-4  family  residential 


'  The  GAO  niit«»d  ihdi  n  survey  performed  by  tiji' 
American  BunkiT*  Ak.qoi  uition  reflected  8  lo»t?r 
aver.ige  ro.<.l 


•  Tht?  Onudl  RH);ion  of  itie  OTS  was  ttio  .)ii,v 
OrS  rfsj)or.il<»nl  to  identify  failures  atlributddl.-  •.. 
iiir-c'^j.int"  appraisal  praaices.  The  Central  Ki-f,-):, 
ideiiiifiHf!  fewer  than  six  failures  over  the  prfi  ,■'.,•. 
iw<>iv.-  y«ars  where  appraisal  is<iues  for  loans  ui.i;.  r 
S2so,i)iK)  were  a  major  contributing  tdctor  to .. 
th.iii?  failure.  The  Central  Region  noted  that  :.- 
i.'i'i-.,^  (allures  where  inadequate  appraisal  pr«<  i,i  »- 
wiT.»  d  problem,  other  areas  of  loan  uiidcrwriiii^t 
WH,-i'  .iHually  found  to  be  equally  dt:nr.ie,nt. 

O'...  OCC  survey  respondent  reported  thni  'n,. 
li)^!. lotion  had  failed  because  of  residential  .i..) 
tor!.'i»;rcial  loans  between  SlOO,OOOand  SSdiKlmi 
Th>'  ivspondent  noted  that  the  problems  oic  irr.-.i 
\*:'.OT"  1987,  when  the  OCC  issued  guidelintw  •     i 
woiy'd  have  prevented  the  institiitiDn's  rail  •••...  ;■ 
v,i!:i.<fion  problems. 
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pniperties.  Data  from  the  Thrift 
Finuncial  Repor  s  (TFR)  for  y^'ar-cnii 
1992  show  that  he  number  i.s  77 
|»ercent  in  the  tl  rift  industry- 
Data  on  loan  s  ize  are  not  reported  for 
residential  loans  on  the  Call  Report  or 
TFR.  However,  i  nformation  from  the 
National  Assodi  ition  of  Realtors,  the 
Census  Bureau,  ind  the  Department  of 
Housing  and  Urian  Development  (HUD) 
indicate  that  apj  roximately  29  percent 
of  the  dollar  voliune  of  l-to-4  family  real 
estate  loans  to  p  irchase  new  homes, 
unil  33  percent  r  f  the  dollar  volume  of 
loans  to  finance  he  purchase  of  existing 
homes,  fell  beloi  { the  prior  SlOO.OOtJ 
threshold.  Approximately  56  percent  of 
the  dollar  volum  e  for  new  l-to-4  family 
homes  and  49  pi  rcent  of  the  dollar 
volume  for  exist  ng  homes  fell  betw(M'p, 
-SI 00.000  and  $2  50.000.  In  sum,  85 
percent  of  the  dc  liar  volume  of 
mortgages  Rnam  ing  new  homes  end  82 
percent  of  the  vc  lumc  of  mortgages 
financing  purch.  ses  of  existing  homi;s 
will  fall  below  tie  $250,000  threshold. 
Thus,  increasi  ig  the  threshold  from 
.S  100,000  to  $23(  ,000  is  likely  to  more 
than  double  the  ;  imount  of  lending  for 
l-tu-4  family  residential  real  estate  loans 
exempt  from  the  Title  XI  appraisal 
requirement.  Ina  ;much  as  a  solid 
majority  of  total   eal  estate  lending  is 
composed  of  l-t<  -4  family  loans,  the 
agencies  believe  that  l-to-4  family  loans 
will  be  the  large;  t  block  of  loans 
»  xompted  by  the  increase  in  the 
threshold. 

The  increase  in  l-to-4  family 
residential  real  estate  loans  exempted  bv 
the  $250,000  thr  ishold  will  not  affect 
safety  and  sounc  ness,  as  these  loans  are 
traditionally  the  jafest  in  a  lending 
institution's  port  oHo.  In  1992,  the  net 
loan  charge-off  ri  te  '  for  all  commercial 
bank  loans  secured  by  l-to-4  family  real 
estate  was  0.23  percent;  for  thrifts,  the 
net  charge-off  rate  for  loans  secured  bv 
l-to-4  family  residential  real  estate  was 
0.22  percent.  Lo\ '  loss  rates  for  l-to-4 
family  residentia  real  estate  loans 
predate  enactme  it  of  Title  XI;  for 
example,  in  1991 ,  when  the  great 
majority  of  1-to-^  family  loans  had  been 
originated  prior  I  o  implementation  of 
Title  XI  in  Augu;  t  1990.  the  charge-off 
rate  for  l-to-4  far  lily  loans  was  0.20 
percent  for  comn  lerciai  banks  and  0. 1 1 
percent  for  thrift  i.  See  FDIC  Quarterly 
Banking  Profile  ( 1th  Quarter  1991 )  and 
Thrift  Financial   Reports  (1991). 

Beginning  )un<  30,  1993,  commercial 
banks  and  thrifts  are  required  to  .'■eport 
annually  the  nun  iber  and  dollar  amount 


'  rhe  n«l  loan  char 
t:iki",K  ihe  dollar  amo 
!.''.L-  .iRiount  recovered 
till-  Mvrnigoof  <ni(stan  i 


;e-off  rate  is  detofmiriHri  by 
nt  i)f  ^ss  losse."i.  subtracting 
and  dividing  ihi-  ri-.sult  bv 
riK  Irtans. 


of  non-farm  non-residential  real  estate 
loans,  which  basically  constitute 
business  loans  secured  by  real  estate. 
They  are  also  required  to  report  the 
number  and  dollar  amount  of  all 
agricultural  loans. 

The  data  from  the  June  1993  Call 
Reports  show  that  12  percent  of  the 
dollar  volume  of  real  estate-secured 
business  loans  was  below  the  $100,000 
threshold.  Also  by  dollar  volume,  only 
1 1  percent  of  outstanding  real  estate- 
secured  business  loans  fell  between 
$100,000  and  $250,000.  For  thrifts,  the 
TFRs  show  that  10  percent  of  the  dollar 
volume  of  all  real-estate  secured 
bu.siness  loans  was  below  $100,000,  and 
9  percent  between  $100,000  and 
S250.000. 

These  findings  arc  consistent  with 
data  compiled  in  the  1989  National 
Survey  of  Small  Business  Finances, 
which  surveyed  firms  with  fewer  than 
500  employees.  See  National  Survey  of 
Small  Business  Finances  (1989) 
(cosponsored  by  the  Federal  Reserve 
Board  and  Small  Business 
Administration).  According  to  that 
survey,  of  the  commercial  mortgages  to 
small  businesses  by  depository 
institutions.  6  percent  of  the  dollar 
volume  of  these  loans  was  in  loans  of 
less  than  $100,000.  .ind  12  percent  was 
in  loans  between  SI 00.000  and 
$250,000. 

.\s  noted  in  the  regional  examiner 
surveys,  the  $100,000  threshold  has  not 
resulted  in  significant  losses,  even 
though  that  threshold  captures  12 
percent  of  the  dollar  volume  of  small 
business  loans.  The  agencies  do  not 
believe  that  an  increase  in  the  threshold 
that  exempts  another  11  percent  of 
business  loans  will  significantly 
increase  such  losses. 

Call  Report  data  also  show  that  63 
percent  of  the  dollar  volume  of 
agricultural  real  estate  loans  fell  below 
the  $100,000  threshold,  and  that  15 
percent  fell  between  $100,000  and 
$250,000.  For  thrifts,  TFR  data  show 
that  46  percent  of  farm  loans  fell  below 
$100,000,  and  36  percent  between 
$100,000  and  $250,000.  Farm  loans 
represented  approximately  one-half  of 
one  percent  (.58%)  of  non-residential 
mortgages  held  by  thrifts.  Thus,  in  the 
area  of  farm  loans,  only  a  relatively 
small  amount  of  additional  loans  will  be 
exempted  by  the  raised  threshold. 

Although  the  increase  in  the 
threshold  will  increase  the  dollar 
volume  of  exempt  transactions,  the 
agencies  believe  that  the  quality  of  loans 
and  lending  practices  of  banks  and 
thrifts  will  not  change  for  these 
transactions.  Moreover,  an  institution 
must  obtain  evaluations  for  these 


exempt  transactions  when  it  does  not 
obtain  appraisals. 

In  addition,  there  is  evidence  that  the 
loss  rates  on  loans  below  the  $250,000 
threshold  will  be  low.  For  1992,  the 
commercial  bank  loss  rate  for  farm  ItKuis 
was  .23  percent  (approximately  the 
same  loss  rate  as  for  l-to-4  family  loans) 
These  loss  rates  on  residential  and  farm 
loans  are  significantly  lower  than  the 
loss  rates  for  the  types  of  real  estate 
loans  that  are  much  less  likely  to  fall 
below  the  $250,000  threshold- 
construction  loans  (3.54%  loss  rate  for 
commercial  banks)  and  multifainily 
loans  (1.68%  loss  rate  for  commercial 
banks).  Loss  rates  for  non-farm  non- 
residential real  estate  loans  at 
commercial  banks  were  1.55  percent, 
higher  than  residential  or  farm  loans, 
but  still  below  the  loss  rates 
experienced  for  loans  for  construction 
or  multifamily  housing. 

Finally,  in  addition  to  the  relatively 
lower  risk  of  the  portfolio  of  real  estate 
related  loans  between  $100,000  and 
$250,000,  the  fact  remains  that  the 
dollar  amount  of  each  credit  is  relatively 
small.  In  the  experience  of  the  agencies, 
banks  and  thrifts  generally  do  not  fail 
b«;cause  of  real  estate-related  financial 
transactions  under  $250,000.  It  is 
generally  large  construction  and 
development  loans  that  have  crfateil 
safety  and  soundness  problems.  For 
example,  much  of  the  thrift  losses  of  the 
1980s  were  cau-sed  by  losses  in  large, 
speculative  real  estate  development 
projects,  such  as  construction  of  offices, 
condominiums,  and  apartments.  See. 
e.g..  GAO  Report  AFMD  89-62.  Thrift 
Failures:  Costly  Failures  Resulted  from 
Regulatory  Violations  and  Unsafe 
Practices.  Such  projects  generally 
involve  loans  in  much  greater  amounts 
than  $250,000.  The  experience  of  the 
agencies  continues  to  be  that  larger 
development  and  construction  loans  are 
most  likely  to  cause  significant  losses. 

Although  many  ccmmenters 
suggested  that  raising  the  threshold 
would  result  in  losses  similar  to  those 
of  the  thrift  failures  of  the  1980s,  they 
did  not  offer  analysis  to  support  tho.se 
statements.  The  agencies  do  not  believe 
that  inadequate  appraisals  on  loans 
under  $250,000  were  a  significant  cause 
of  those  failures. 

Additional  Protections.  Significant 
protections  exist  so  that  loans  under 
$250,000  will  not  create  a  safetv  and 
soundness  problem  once  the  $250,000 
threshold  is  in  place. 

First,  each  agency  will,  during  each 
required  full-scope,  on-site  examination, 
analyze  the  prudence  of  each 
institution's  credit  underwriting 
practices,  including  appraisal  and 
evaluation  practices,  as  appropriate  to 


Federal  Register  /  Vol.  59.  No.  108  /  Tuesday.  June  7.  1994  /  Ruies  and  Regulations  2948? 


the  institution's  size  and  nature  of  its 
real  estate-related  activities.  If  an 
institution  is  doing  a  poor  job  of 
evaluating  real  estate  for  transactions 
under  $250,000,  then  the  appropriate 
agency  may  order  the  institution  to 
obtain  appraisals  for  certain  loans  or  for 
all  loans  above  a  certain  amount  that  are 
not  subject  to  another  exemption.* 

Second,  even  though  a  bank  or  thrift 
will  not  generally  be  required  to  obtain 
a  Title  XI  appraisal  for  real  estate- 
secured  loans  under  $250,000,  the 
institution  must  determine  the  value  of 
the  real  estate  before  making  the  loan. 
Under  the  appraisal  regulations,  banks 
and  tlirifts  must  support  any  transaction 
below  the  threshold  with  an  evaluation 
that  is  consistent  with  the  agencies' 
guidelines.  Evaluations  will  be 
performed  by  persons  who  are  capable 
of  rendering  an  appropriate  estimate  of 
value  of  real  estate  as  a  result  of  their 
real  estate-related  experience  or 
^training.  . 

As  several  commenters  noted,  a 
$250,000  threshold  will  have  its  greatest 
effect  in  smaller  communities  where 
property  values  are  lower.  However,  as 
many  community  bank  commenters 
pointed  out,  local  lenders  in  small 
communities  tend  to  be  extremely 
knowledgeable  of  property  values.  Also, 
collateral  for  loans  of  this  size  do  not 


Real  estate-secured  loans 


Loans  secured  by  i-to-4  family  residen- 
tial real  estate. 

Loans  secured  by  commercial  real  es- 
tate. 


typically  represent  complex  problems  of 
analysis  or  valuation. 

Third,  a  $250,000  threshold  does  not 
prevent  the  use  of  appraisals  when 
needed.  Banks  and  thrifts  may  obtain 
appraisals  prepared  by  licensed  or 
certified  appraisers  whenever  the 
institutions  believe  it  is  prudent,  and 
customer  may  independently  obtain 
such  appraisals.  If,  as  some  conunenters 
contend,  history  demonstrates  that  such 
appraisals  are  important  to  the  decision 
to  lend  and  the  failure  to  obtain  such  an 
appraisal  will  lead  to  higher  loss  rates, 
then  banks  and  thrifts  would 
presumably  have  a  strong  incentive  to 
use  appraisals.  As  several  commentere 
noted,  institutions  will  obtain  appraisals 
when  their  underwriting  criteria 
warrant  one,  regardless  of  whether 
regulations  require  it. 

Fourth,  in  many  cases  involving 
residential  real  estate,  banks  and  thrifts 
will  be  required  to  obtain  the  equivalent 
of  a  Title  XI  appraisal  in  order  to  make 
the  loan  eligible  for  sale  in  the 
secondary  market.  According  to  HUD 
data,  in  1992,  second£U7  mortgage 
market  purchasers,  such  as  the  Federal 
National  Mortgage  Association  (Fannie 
Mae)  and  the  Federal  Home  Loan 
Mortgage  Corporation  (Freddie  Mac), 
purchased  approximately  63  percent  of 
all  l-to-4  family  mortgages  originated  in 
the  United  States.  In  addition  to  the  63 


percent  that  were  purchased  by  major 
secondary  mortgage  market  entities, 
other  loans  were  originated  so  as  to  be 
eligible  for  sale  to  such  entities.  The 
agencies  have  concluded  that  the 
appraisal  requirements  of  these 
government  sponsored  agencies  should 
protect  federal  financial  and  public 
policy  interests  in  the  loans  that  are 
eligible  to  be  purchased  by  them.  The 
agencies  also  believe  that  compliance 
with  these  appraisal  requirements  will 
protect  the  safety  and  soundness  of 
regulated  financial  institutions. 

Data  Submitted  by  Commenters.  The 
notice  of  proposed  rulemaking  asked 
commenters  to  submit  loan  loss  data  for 
different  categories  of  real  estate- 
secured  loans  above  and  below 
$250,000.  Many  depository  institution 
commenters  noted  that  they  do  not 
maintain  loss  data  by  loan  size  and  that 
this  information  is  not  reasonably 
accessible.  Only  a  small  number  of 
depository  institutions  submitted  such 
data.  The  agencies  do  not  believe  that 
this  response  is  sufficiently  large  to  base 
any  conclusions  about  industry-wide 
conditions.  Nonetheless,  the  agencies 
note  that  the  information  provided  by 
commenters  is  consistent  with  the  low 
loss  rates  for  real  estate  lending 
indicated  by  other  sources.  The 
responses  that  the  agencies  received  are 
summarized  in  the  folldwing  table. 


Size  of  loans 


Loans  greater  than  5250,000 

Loans  of  5250,000  or  less 

Loans  greater  than  8250,000 

Loans  of  $250,000  or  less 


Number  of 
loans 


7.151 

524.137 
25.344 


67.469 


Outstanding 

principal 
amount  of 

loans ' 
(12'3l/92) 


3,169.918 

22,240.821 
28,315,961 

5,131.866 


Loss  on 
loans'  (an- 
il jal  net 
charge- 
offs)? 
(12/31/92) 


4,129 

23,773 
372.706 

36.751 


Loss  rate  ^ 

(calculated) 

(percent) 


0.13 

.11 
1.32 

0.72 


'  Dollars  rourxied  to  thousands. 

3TlJ2^L".®-!f  ^^K^®^"^,  ^'?,^Tl"^  ^^  ^^''^  ^  ^^'  a'™5""<  of  gross  losses  and  subtracting  the  amount  recovered 


Additional  Comments  on  the 
$250,000  Threshold— OMB  Study. 
Several  commenters  opposing  an 
increase  in  the  threshold  pointed  to  an 
August  1992  study  by  the  Office  of 
Management  and  Budget  (OMB)  entitled 
Report  to  Congress:  De  Minimis  Levels 
for  C^ommercial  Real  Estate  Appraisals. 
The  OMB  study  did  not  oppose  an 
increase  in  the  threshold  level  but 
instead  stated.  "OMB  does  not 


•*  As  noted  below,  the  agencies  niay  require  an 
appraisal  for  k>ans  between  SlOO.OOO  and  S250.000 
(not  otherwise  subject  to  an  exemption)  when  an 
institution  is  in  troubled  condition,  and  thai 


recommend — at  this  time — a  de  minimis 
level  higher  than  $100,000.  .  .  ."OMB 
study  at  i. 

The  agencies  believe  that  the  major 
concerns  identified  by  the  OMB  in 
urging  delay  have  been  addressed  with 
the  passage  of  time.  Most  importantly, 
each  of  the  agencies  now  has  an 
additional  year's  experience  with  the 
$100,000  threshold.  Furthermore.  OMB 
noted  that  FIRREA's  appraisal 


troubled  condition  is  attributable  to  underwriting 
problems  in  the  institution '«  real  estate  loan 
portfolio. 


requirements  had  not  been  implemented 
in  all  states,  but  such  implementation 
has  now  occurred. 

Rulemaking  Process.  Several 
commenters  stated  that  the  agencies  had 
failed  to  justify  increasing  the  threshold 
from  $100,000  to  $250,000  because  the 
agencies  had  not  produced  a  definitive 
study  showing  that  doing  so  would  not 
increase  loss  rates 
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grfanted  the  agencies  explicit 
establish  a  threshold 
safety  and  soundness, 
of  authority  was  broad, 
r^ment  for  quantitative 
included.  Nor  is  it 
fe4sible  for  the  agencies  to 
;  quantitative 
isolates  the  effect  of 
XI  appraisals  on 
on  real  estate- 
given  the  many  variables, 
changing  market  conditions 
underwriting 
may  affect  institutions' 
(  xperience.  For  the  same 
did  not  conduct  a 
ing  of  the  experience  of 
institutions,  as  suggested  by 
.  This  does  not  mean, 
thatlthe  final  rule  fails  to  rely 
Moreover,  that  data 
n  light  of  the  agencies' 
expertise, 
is  rulemaking,  the 

the  data  the  agencies 
collect  from  financial 

sought  out  data  that 
the  agencies  to  analyze 
threshold  on  regulated 
Cbnsistent  with  statutory 
the  agencies  have 
cons  dered  the  effect  of  raising 

md  determined  that  a 
thre!  hold  level  does  not 
thi  eat  to  the  safety  and 
inancial  institutions 
agencies'  judgment, 

experience.  In  making 
nj  tion,  the  agencies  have,  as 
abo'  'e,  analyzed  the  available 
comiiients  received  during  the 
d  relevant  work  of  other 


ham 


tiei 


jgencies. 
E  nplojTnent.  Many 

the  appraisal  industry 
proposed  increase  in  the 
grounds  that  it  would 
business  and  employment 
1  industry. 

that  an  appraisal  is  not 
the  transaction  falls 
,  the  appraisal  regulation 

that  an  evaluation 
be  conducted.  The 
isal  rules  do  not  impede 
fied  appraisers  from 
<  se  evaluations. 
Several  commenters 
the  agencies  delay  action 
ing  pending  completion 
Acdounting  Office  (GAO) 
I  hreshold  scheduled  for 
April  1994  and  October 
delegated  authority  to 
establish  a  threshold  in 
ation  that  directed  the 
two  studies  of  the 
threshold.  Congress  clearly 


,OC0 


re  quires  I 


csrtif 


did  not  require  the  agencies  to  withhold 
action  on  the  threshold  pending 
completion  of  the  GAO  studies;  nor  did 
it  make  agency  action  contingent  on  the 
outcome  of  the  GAO  studies  or  any 
other  studies.  Also,  in  the  Interagency 
Policy  Statement  on  Credit  Availability 
issued  March  10, 1993,  the  agencies 
identified  a  need  to  reexamine  their 
existing  appraisal  rules  to  make  certain 
that  thresholds  below  which  formal 
appraisals  are  not  needed  are 
reasonable.  Therefore,  the  agencies 
believe  that  it  is  appropriate  to  proceed 
with  the  rulemaking.  The  agencies  are 
cooperating  with  the  GAO  by  providing 
information  that  it  may  use  in  preparing 
its  studies. 

Private  Mortgage  Insurance  Industry 
Experience.  A  trade  association 
representing  the  private  mortgage 
insurance  industry  opposed  increasing 
the  threshold  level  to  $250,000,  citing 
substantial  losses  on  loans  under 
$100,000.  However,  it  also  noted  that  for 
loans  originated  in  1984,  loans  above 
$250,000  had  a  relative  claim  rate  more 
than  50  percent  higher  than  the  claim 
rate  for  loans  originated  under  $100,000. 
Information  provided  by  this 
commenter  also  showed  that  the  relative 
claim  rates  on  loans  below  $100,000  and 
loans  between  $100,000  and  $250,000 
were  close  for  most  years,  while  the 
relative  claim  rate  for  loans  above 
$250,000  exceeded  the  claim  rates  for 
loans  below  $250,000  in  all  years  except 
one.  The  commenter  did  not  provide 
actual  claim  rates  nor  dollar  amounts  of 
claims.  Nor  did  th^ commenter  disclose 
the  average  loan-to- value  ratios  for  those 
mortgages,  a  factor  that  could  affect  the 
loss  experience. 

Although  the  trade  association  stated 
its  belief  that  a  significant  amount  of  the 
claims  experienced  by  its  members  were 
related  to  inadequate  appraisals,  bank 
and  thrift  commenters  stated  that  losses 
on  foreclosed  properties  were  more 
directly  related  to  deterioration  in  the 
local  real  estate  market,  damage  to  the 
property,  or  actions  or  inaction  by  the 
borrower. 

Application  of  $100,000  Threshold  to 
Certain  Troubled  Institutions.  As 
described  in  more  detail  below,  the 
agencies  are  adopting  substantially  as 
proposed  a  separate  amendment  stating 
that  each  agency  continues  to  reserve 
the  right  to  require  a  regulated 
institution  to  obtain  a  Title  XI  appraisal 
whenever  the  agency  believes  that  an 
appraisal  is  necessary  to  address  safety 
and  soundness  concerns.  This  authority 
may  involve  the  agency  requiring  an 
institution  to  obtain  an  appraisal  for  a 
particular  extension  of  credit  or  an 
entire  group  of  credits. 


Whether  an  institution  will  be 
required,  pursuant  to  this  provision  or 
existing  safety  and  soundness  authority, 
to  obtain  an  individual  appraisal  or 
group  of  appraisals  may  depend  on  the 
condition  of  that  institution.  If  an 
institution's  troubled  condition  is 
attributable  to  real  estate  loan 
underwriting  problems,  then  the 
appropriate  agency  may  require 
appraisals  for  all  new  real  estate-related 
transactions  of  more  than  $100,000  that 
are  not  subject  to  an  exemption. 

Since  thrift  industry  assets  are 
concentrated  in  real  estate  loans,  OTS 
believes  that  problem  thrifts  or  thrifts  in 
troubled  condition'  generally  will  have 
real  estate-related  asset  quality 
problems.  As  a  matter  of  policy,  OTS 
intends  to  require  thrifts  in  troubled 
condition  to  adhere  to  a  $100,000 
threshold. 

Reassessment  of  Threshold.  Finally, 
just  as  the  agencies  have  reviewed  their 
experience  with  the  $100,000  threshold 
in  determining  whether  a  higher  (or 
lower)  threshold  was  appropriate,  so  too 
will  the  agencies  review  their 
experience  with  the  $250,000  threshold. 
If  the  agencies  should  determine  that 
the  increased  threshold  is  causing  safety 
and  soundness  problems,  then  the 
agencies  will  reassess  that  threshold. 

(2)  The  "Abundance  of  Caution" 
Exemption 

The  agencies  are  amending  their 
regulations  to  clarify  and  expand  the 
scope  of  the  exemption  for  real  estate 
liens  taken  in  an  "abundance  of 
caution."  Under  the  amended  rule, 
regulated  institutions  will  be  able  to 
apply  the  abundance  of  caution 
exemption  to  a  broader  range  of 
transactions  in  which  real  estate  is  taken 
as  additional  collateral  for  an  extension 
of  credit  that  is  well  supported  by 
income  or  other  collateral  of  the 
borrower. 

Prior  to  adoption  of  this  amendment, 
the  abundance  of  caution  exemption 
was  available  only  for  transactions  in 
which  a  lien  on  real  estate  had  been 
taken  as  collateral  solely  through  an 
abundance  of  caution  and  where  the 
terms  of  the  transaction  as  a 
consequence  had  not  been  made  more 


'  A  "problem"  association  is  denned  as  an 
association  that:  (1)  Has  a  composite  MACRO  rating 
of  4  or  S:  (2)  is  undercapitalized  under  prompt 
corrective  action  standards:  (3)  is  subject  to  a 
capital  directive  or  a  cease  and  desist  order,  a 
consent  order,  or  a  formal  written  agreement, 
relating  to  the  safety  and  soundness  or  financial 
viability  of  the  savings  association,  unless 
otherwise  informed  in  writing  by  the  OTS:  or  (4) 
has  been  notiHed  in  writing  by  the  OTS  that  is  has 
been  designated  a  problem  association  or  an 
association  in  troubled  condition.  (See  Regulatory 
Bulletin  27a,  Executive T'Ompensation. J 
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favorable  than  they  would  have  been  in 
the  absence  of  a  lien.  In  the  agendas' 
experience,  however,  this  standard  was 
being  interpreted  too  narrowly.  As  a 
result,  regulated  institutions  obtained 
appraisals  even  though  they  were 
unnecessary  to  protect  federal  financial 
and  public  policy  interests  in  the 
transaction  or  bank  and  thrift  safety  and 
soundness.  Further,  a  transaction  would 
not  qualify  for  the  exemption  if  the 
regulated  institution  made  the  terms 
more  favorable  to  the  borrower  because 
of  the  real  estate  collateral.  Therefore, 
bankers  believed  they  were  unable  to 
use  this  exemption  when  comraon^ 
business  practices  would  call  for  a 
lower  interest  rate  on  a  secured  loan 
than  an  unsecured  loan. 

To  qualify  for  the  amended 
exemption,  the  regulated  institution's 
decision  to  enter  into  the  transaction 
must  be  well  supported  by  the 
borrower's  income  or  collateral  other 
than  real  estate.  The  following  examples 
from  the  proposed  rule  help  to  explain 
how  this  standard  is  applied. 

Example  7;  A  business  with  an  established 
cash  flow  seeks  a  loan  from  a  regulated 
institution  to  purchase  an  adjacent  property 
for  expansion.  As  a  common  business 
practice,  the  institution  takes  a  lien  against 
real  estate  whenever  available  for  greater 
comfort.  However,  the  institution's  analysis 
determines  that  the  current  income  froni  the 
business  and  personal  property  available  as 
collateral  support  the  decision  to  extend 
credit  without  knowing  the  real  estate's 
market  value.  During  loan  negotiations,  the 
institution  offers  to  make  the  loan  on  slightly 
better  terms  for  the  borrower  if  it  receives  a 
lien  on  real  estate.  The  borrower  accepts  ihe 
offer  and  provides  the  real  estate  as 
additional  collateral. 

The  regulated  institution  may  reasonably 
conclude  that  the  lien  on  the  real  estate  was 
taken  in  an  abundance  of  caution  because  the 
current  income  from  the  business  and 
personal  property  taken  as  collateral  support 
the  decision  to  extend  credit.  Therefore,  no 
appraisal  would  be  required. 

Example  2  1  he  owner  of  a  shop  seeks  a 
term  loan  from  a  regulated  institution  for 
modernization  of  its  facilities.  The  institution 
detennine<;  (hat  other  sources  of  repayment 
and  colldteral  do  not  sufTiciently  support  the 
decision  to  extend  credit  without  taking  a 
lien  on  the  real  estate  and  knowing  the  real 
estate's  market  value.  Therefore,  in  order  !o 
extend  credit  to  the  borrower  prudently,  the 
institution  needs  an  appraisal. 

The  regulated  institution  should  conclude 
that  the  real  estate  lien  has  not  been  taken 
in  an  abundance  of  caution  because  the  other 
sources  of  repayTnent  and  collateral  do  not 
support  the  decision  to  extend  credit  without 
knowing  the  real  estate's  market  value.  This 
transaaion  would  not  qualify  for  the 
abundance  of  caution  exemption. 

Regulated  institutions  generally  supported 
the  proposed  amendment.  Some  rx)mmentcrs 
representing  appraisers  agreed  that  the" 
abundance  of  caution  exemption  had  been 


too  narrowly  interpreted  and  supported  the 
proposal  to  extend  the  scope  of  the 
exemption. 

Other  appraisers  commented  that  the 
agencies  should  require  ao  appraisal,  limited 
scope  appraisal,  or  evaluation  any  time  a 
regulated  institution  takes  real  estate  as 
collateral.  Some  regulated  institutions  noted 
that  the  prior  rule  caused  them  to  forgo  liens 
on  real  estate  collateral  in  order  to  avoid  the 
expense  of  an  appraisal,  thus  potentially 
increasing  their  exposure  unnecessarily. 

The  agencies  are  not  requiring  appraisals 
for  these  transactions  because  an  estimate  of 
the  real  estate  collateral's  value  generally 
would  not  assist  the  regulated  institution  to 
make  its  lending  decision.  Therefore,  an 
appraisal  generally  would  not  hirther  the 
purposes  of  Title  XI  of  FIRREA  nor 
significantly  improve  the  safety  and 
soundness  of  financial  institutions. 

(3)  Loans  Not  Secured  by  Real  Estate 

The  agencies  are  adopting  a  uniform 
exemption  for  transactions  that  are  not 
secured  by  real  estate.  The  exemption 
makes  clear  that  a  regulated  institution 
is  not  required  to  obtain  a  Title  XI  real 
estate  appraisal  in  connection  with  a 
loan  used  to  acquire  or  invest  in  real 
estate  if  the  institution  does  not  take  a 
security  interest  in  real  estate. 

The  prior  appraisal  regulations  of  the 
OCC.  FDIC  and  OTS  exempted  these 
transactions,  and  the  amendment  does 
not  result  in  any  substantive  change  in 
regulatory  requirements  for  these 
agencies.  The  amendment  eliminates 
minor  differences  between  the  text  of 
the  rules  adopted  by  the  OCC  and  OTS 
and  the  text  of  the  FDJC's  rule.  Prior  to 
adoption  of  the  amendment,  the  Board's 
appraisal  regulation  did  not  specifically 
exempt  these  transactions. 

Although  a  few  appraisers  stated  that 
Title  XI  appraisals  should  be  obtained 
for  these  transactions,  other 
commenters.  including  appraisers, 
supported  this  exemption.  Several 
commenters  stated  that  Title  XI  was 
never  intended  to  reach  transactions 
that  were  not  secured  by  real  estate. 

In  transactions  covered  by  this 
exemption,  the  value  of  the  real  estate 
has  no  direct  effect  on  th?  regulated 
institution's  decision  to  extciu  credit 
because  tlie  institution  has  no  security 
interest  in  the  real  estate.  The  agencies 
conclude  that  federal  financial  and 
public  policy  interests  would  not  be 
served  by  requiring  lenders  and 
borrowers  to  incur  the  cost  of  obtaining 
Title  XI  appraisals  in  connection  with 
these  transactions. 

(4)  Liens  for  Purposes  Other  Than  the 
Real  Estate's  Value 

The  agencies  are  adopting  a  new 
exemption  for  transactions  in  which  a 
regulated  institution  takes  a  hen  on  real 
estate  for  a  purpose  other  than  the  value 


of  the  real  estate.  This  amendment  will 
pennit  regulated  institutions  to  take 
liens  against  real  estate  to  protect  rights 
to,  or  control  over,  collateral  other  than 
the  real  estate  without  obtaining  an 
appraisal. 

Regulated  institutions  frequently  take 
real  estate  liens  to  protect  legal  rights  to 
other  collateral  and  not  because  of  the 
value  of  the  real  estate  as  an  individual 
asset.  For  example,  in  lending 
associated  with  logging  operations,  a 
regulated  institution  typically  lakes  a 
lien  against  the  real  estate  upon  which 
the  timber  stands  to  ensure  its  access  to 
the  timber  in  the  event  of  default. 
Similarly,  where  the  collateral  for  a  loan 
is  a  business  or  manufacturing  facility, 
a  regulated  institution  may  take  a  lien 
against  the  land  and  improvements  in 
order  to  be  able  to  sell  the  entire 
business  or  facility  as  a  going  concern 
if  the  borrower  defaults. 

A  Title  XI  appraisal  contains  an 
opinion  of  the  market  value  of  real 
estate.  When  the  market  value  of  the 
real  estate  as  an  individual  asset  is  nnl 
needed  to  support  the  regulated 
institution's  decision  to  lend,  no 
purpose  is  served  by  requiring  the 
institution  to  obtairi  a  Title  XI  appraisal 

Commenters  generally  favored 
adopting  an  exemption  addressing  these 
circumstances,  agreeing  that  Title  XI 
appraisals  did  not  enhance  the  safety 
and  soundness  of  these  transactions 
because  the  lenders  were  basing  their 
decision  to  extend  credit  on  the  value  of 
collateral  other  than  real  estate. 

Some  commenters  suggested  that  this 
exemption  could  be  combined  with  the 
abundance  of  caution  exemption 
Although  there  are  situations  in  which 
the  two  exemptions  overlap,  the 
agencies  believe  that  both  exemptions 
are  necessary  because  there  will  be 
transactions  that  qualify  for  one 
exemption,  but  no;  the  other. 

(5)  Real  Estate- Secured  Business  L(v.ns 
of  Si  Million  or  Less 

The  agencies  are  adopting  a  new 
exemption  for  business  loans  with  a 
value  of  ."$1  million  or  less  where  the 
sale  of,  or  rental  income  derived  from, 
real  estate  is  not  the  priman,-  source  of 
repayment.  The  agencies  also  are 
aflopting  the  proposed  definition  of 
"business  loan"  as  a  loan  or  extension 
of  credit  to  qny  corporation,  general  or 
limited  partnership,  business  trust,  joint 
venture,  pool.  svTidicafe,  sole 
proprietorship  (including  an  individual 
engaged  in  farming),  or  other  business 
entity.  This  provision  allows  a  regulated 
institution  to  take  real  estate  as  SM:uritv 
in  connection  with  a  loan  to  a  small-  or 
medium-sized  business  when  the 
primary  source  of  repayment  for  the 
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loan  does  not  d  ;pend  on  sale  of,  or 
rental  income  d  erived  from,  real  estate. 

The  final  rul(  differs  in  two  respects 
from  the  propo!  ed  rule.  First,  the 
exemption  is  av  ailable  for  business 
loans  of  $1  mill  ion  or  less.  The 
proposed  rule  v  ould  have  exempted 
business  loans  ess  than  $1  million.  The 
change  was  ado  ated  to  reduce  confusion 
by  making  this  )rov;sion  consistent 
with  the  way  ot  ler  limits  are  treated  in 
the  rule.  The  change  affects  the  scope  of 
the  exemption  \  ery  slightly. 

Second,  under  tne  final  rule,  the 
exemption  is  available  for  business 
loans  that  do  nc  t  depend  on  real  estate 
sales  and  rental  income  as  the  primarj' 
source  of  repayi  nent  for  the  loan.  The 
proposed  rule  v  ould  have  exempted 
business  loans  t  lat  were  not  dependent 
on  sale  of.  or  rei  ital  income  derived 
from,  the  real  es  tate  taken  as  collateral 
as  the  primary  s  ource  of  repayment.  The 
change  narrows  the  scope  of  the 
exemption  by  p  eventing  a  borrower 
from  quaiif>'ing  for  the  exemption  by 
showing  that  the  primary  source  of 
repayment  for  t^i 


real  estate  sales 
real  estate  other 


which  the  lende  r  has  a  security  interest. 


This  means,  for 
estate  developei 


exemption  by  si  lowing  that  a  real  estate- 
secured  loan  foi  one  project,  in  which 
the  lender  has  tj  iken  a  security  interest, 
will  be  repaid  with  income  from  real 
estate  sales  or  n  ntals  from  other  real 
estate  projects,  i  n  which  the  lender  does 
not  have  a  secui  ity  interest. 

The  foUowinf  examples  illustrate  the 
application  of  tliis  exemption. 


n 


Example  2 :  The 
term  loan  for  $1 
regulated  institut 
with  income 
regulated  institut 
to  the  borrower  w 
estate. 

However 
or  less  and  the  sa 
derived  from,  rea 
source  of 
would  not  be 
under  this  exem 

Example  2:  A 
adjacent  parcel 
building.  The 
million  or  less 
provide  construct 
permanent 
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use  the  rental  income  to 
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of  the  business  would 
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derived  from  real  estate 
pnn^iry  source  of  repayment  for 


the  loan.  Therefore,  assuming  no  other 
exemption  is  applicable  to  the  transaction,  a 
Title  XJ  appraisal  would  be  required. 

Increased  Lending  to  Small-  and 
Medium-Sized  Businesses.  In  the 
experience  of  the  agencies,  the  appraisal 
requirement  may  have  adversely 
affected  the  ability  of  small-  and 
medium-sized  businesses  to  obtain 
credit.  In  particular,  there  are 
indications  that  the  cost  of  an  appraisal 
may  impede  small-  and  medium-sized 
businesses  from  receiving  working 
capital,  operating  loans,  and  other 
business-related  credits  that  otheru'ise 
would  be  consistent  with  prudent 
banking  practice. 

The  majority  of  financial  institutions 
and  financial  institution  trade 
associations  that  responded  to  the 
agencies'  request  for  comment  on  the 
effect  of  the  business  loan  exemption  on 
credit  availability  stated  that  the 
proposed  exemption  would  increase 
credit  availability  by  reducing  the  cost 
and  time  to  make  real  estate-secured 
business  loans.  These  commenters 
generally  stated  that  the  changes  would 
have  the  most  significcmt  effect  on  credit 
availability  for  small-  and  medium-sized 
businesses.  Some  appraisers  also  stated 
that  the  proposed  changes  would 
increase  credit  availability. 
•    A  large  number  of  commenters 
responding  to  the  specific  request  for 
comment  thought  that  the  changes 
would  have  no  effect  on  credit 
availability.  These  commenters 
included  appraisers  and  appraiser  trade 
associations,  a  small  number  of 
financial  institutions,  and  other 
commenters.  Some  of  these  com.menters 
stated  that  the  ability  of  financial 
institutions  to  earn  a  reasonable  return 
by  making  relatively  risk-ft^e 
investments  in  U.S.  government 
securities  was  the  cause  of  credit 
availability  problems. 

The  agencies  believe  that  the  final 
rule  may  reduce  the  cost  of  real  estate- 
secured  loans  to  small-  and  medium- 
sized  businesses  and  increase  the 
availability  of  loans  to  these  borrowers. 

Effect  on  Safety  and  Soundness.  Some 
commenters  stated  that  this  exemption 
vv'ould  eliminate  the  requirement  to 
obtain  Title  XI  appraisals  for  a  large 
portion  of  the  real  estate-secured 
business  loans  in  their  communities. 
Others  stated  that  this  exemption  raised 
safety  and  soundness  concerns  because 
the  only  tangible  collateral  for  many 
businesses  is  real  estate.  Though  real 
estate  may  be  an  important  asset  of 
many  small-  and  medium-sized 
businesses,  the  agencies  have  concluded 
that  this  exeo^tion  for  certain  business 
loans  that  do  not  rely  on  real  estate  as 
the  primary  source  of  repayment  will 


not  threaten  the  safety  and  soundness  of 
regulated  institutions  nor  pose  a  threat 
to  federal  financial  and  public  policy 
interests. 

Although  the  agencies  are  not 
requiring  Title  XI  appraisals  in 
connection  with  these  business  loans, 
the  agencies  are  requiring  regulated 
institutions  to  obtain  appropriate 
evaluations  of  the  real  estate  collateral. 
The  evaluation  should  provide  the 
institution  with  sufficient  information 
on  the  value  of  the  real  estate  to  satisfy 
principles  of  safe  and  sound  banking.  In 
addition,  during  each  required  full- 
scope,  on-site  examination,  each  agency 
will  analyze  the  prudence  of  each 
institution's  credit  underwriting 
practices,  including  appraisal  and 
evaluation  practices,  as  appropriate  to 
the  institution's  size  and  nature  of  its 
real  estate-related  activities. 

Shortly  after  the  agencies  issued  the 
proposed  rule,  the  GAO  completed  its 
report  entitled  Regulatory  Impediments 
to  Small  Business  I^ending  Should  Be 
Removed  (September  1993).  In  the 
report's  summary,  the  GAO  stated: 
"Specifically,  we  believe  that  real  estate 
appraisal  requirements  can  be  safely 
modified  when  applied  to  collateral 
taken  as  supplementary  support  for 
traditional  small  business  loans. 
Therefore,  we  agree  with  those  aspects 
of  the  rule  changes  recently  proposed  by 
the  banking  regulators  to  expand  the 
exemptions  from  mandatory  appraisals 
as  they  pertain  to  such  loans.  "  The  GAO 
noted  that  the  report  and  its  comment 
on  the  proposed  appraisal  regulations 
were  limited  "to  situations  in  which 
real  estate  collateral  is  used  to  support 
loans  to  small  businesses  for  such 
purposes  as  working  capital  and 
equipment  purchases."  This  exemption 
is  intended  to  reach  these  loans,  as  well 
as  loans  for  other  business  purposes 
where  sale  of.  or  rental  income  derived 
from,  real  estate  is  not  the  primary 
source  of  repajTnent. 

The  conclusion  that  exempting  these 
transactions  will  not  threaten  the  safety 
and  soiuidness  of  financial  institutions 
is  supported  by  responses  to  a  1993 
OCC  sur%'ey  of  its  senior  examining 
staff.  The  survey  asked  for  information 
on  the  effect  of  the  proposed  business 
loan  exemption  on  bank  safety  and 
soundness,  as  well  as  information  on 
the  significance,  by  loan  size,  of  losses 
on  loans  secured  by  l-to-4  family 
residential  real  estate  and  other 
categories  of  real  estate. 

Eighteen  of  the  20  respondents  to  the 
OCC  survey  stated  that  the  proposed 
exemption  for  business  loans  would  not 
threaten  the  safety  and  soundness  of 
financial  institutions,  although  some 
respondents  noted  that  the  exemption 
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could  present  more  serious  risks  for 
small  financial  institutions. 
Respondents  to  the  sun-ey  identified 
loans  above  $1  million  secured  by  non- 
residential real  estate  as  the  categon,'  of 
transactions  that  had  the  most 
significant  losses  attributable  to 
inadequate  appraisals,  followed  by 
loans  secured  by  non-residential  real 
estate  in  the  ranges  $750,000  to  Si 
million  and  S500.000  to  5750,000. 

In  general,  respondents  noted  that 
where  real  estate  sen  es  as  only  a 
secondary  source  of  repayment  for  a 
business  loan,  an  evaluation  of  the 
collateral  would  be  sufficient  to  address 
safety  and  soundness  issues.  Although 
the  other  bank  regulatory  agencies' 
surveys  did  not  include  the  specific 
questions  poscn  in  the  OCC  survev,  the 
•  results  of  the  other  bank  regulatory 
agencies'  surveys  also  generally  support 
the  business  loan  exemption. 


29491 


In  addition  to  the  survey  responses, 
the  data  from  the  1992  commercial  bank 
Call  Reports  and  savings  associations' 
TFR  indicate  that  the  exposure  to  the 
banking  system  from  these  transactions 
is  limited.  All  commercial  loans  secured 
by  non-farm  non-residential  real  estate 
in  the  range  between  $250,000  and  $1 
million  (this  includes  both  non-exempt 
and  exempt  transactions)  represent  less 
than  4  percent  of  all  loajis  for 
commercial  banks  and  less  than  3 
percent  of  all  loans  for  savings 
associations.  Furthermore,  these  loans 
represent  less  than  27  percent  of 
commercial  loans  secured  by  non-farm 
non-residential  real  estate  at  commercial 
banks  and  less  than  36  percent  of 
commercial  loans  secured  by  such  real 
estate  at  savings  associations  This 
generally  agrees  with  the  Kationaj 
Survey  of  Small  Business  Finances 
(1989),  cosponsored  by  the  Federal 
Reserve  Board  and  Small  Business 


Administration.  The  results  of  the 
survey  (adjusted  to  1992  dollars)  show 
that  22  percent  of  all  commercial 
mortgages  were  for  amounts  between 
$250,000  and  $1  million. 

The  agencies  requested  specific 
comment  on  loss  experience  for  real 
estate-secured  business  loans.  Only  a 
small  number  of  banks  and  no  thrifts 
submitted  the  requested  data  Although 
the  agencies  do  not  believe  the  response 
is  large  enough  to  reach  conclusions 
about  industry-wide  loss  experience,  the 
data  submitted  is  consistent  with  the 
conclusion  that  regulated  institutions 
are  not  suffering  high  levels  of  losses  in 
connection  with  real  estate-secured 
business  loans  of  51  million  or  less  thai 
do  not  depend  on  real  estate  sales  or 
rental  income  as  the  primar}'  source  r,f 
repayment.  The  responses  that  the 
agencies  received  are  summarized  in  the 
fallowing  fable. 


Real  estate-secured  loans ' 


Aii  real  estate-secured  business  loans 

Real  estate-secured  business  loans  less  than  Si  million  that  are  not  deperdeni  on 

the  sale  of.  of  rental  income  derived  from,  the  real  estate  taken  as  collateral  3<:  \te 

primary-  source  of  repsvment  for  the  loan  


NurTiber  of 

loans 
(12/31, -92) 


90.410 


69.555 


;;  None  of  the  comrr.ent  letters  received  by  OTS  included  data  on  these  loans 
-  Dollars  rounde-d  to  thousands. 


Outstanding 

phncipal 

amount  of 

loans  2 
(12,'31,'92) 


■!  7,488,561 


8.008.422 


Loss  on 
loans  ^  (an- 
nual net 
charge- 
otls)3 
ll2,'3l/92) 


178.237 


32  630 


Loss  rate'' 

(calculated) 

(percent) 


1  02 


041 


mg 


amoyr.t  recovered. 

^hich  the  agencies  required  data  t^y  d'v.d- 


Limited  to  Business  Loans  of  Si 
Million  or  Less.  The  exemption  applies 
only  to  transactions  involving  business 
loans  with  a  value  of  $1  million  or  less. 
Capping  the  exemption  at  $1  million 
serves  two  purposes.  It  helps  to  ensure 
that  the  transactions  involve  small-  and 
medium-sized  businesses.  It  also  limits 
the  overall  exposure  of  the  banking 
system  to  transactions  exempt  under 
this  provision. 

Some  commenters  statod  that  a  $1 
million  limit  may  be  too  high  for  small 
institutions  and  suggested  that  the  limit 
be  set  at  a  percentage  of  the  institution's 
capital.  Others  stated  that  the  exemption 
should  cover  business  loans  of  any  size. 

Regulated  institutions  typically  are 
subject  to  capital-based  lending  limits 
that  restrict  the  amount  of  credit  they 
can  extend  to  any  one  borrower.  While 
a  51  million  business  loan  may  be  much 
more  significant  to  a  smaller  institution, 
the  agencies  believe  that  a  second 
capital-based  limit  in  the  appraisal 
regulation  is  inappropriate  because  it 
can  place  smaller  institutions  at  a 
competitive  disadvantage  to  larger 


institutions.  In  acid.tion,  ihp  L'grncies 
regularly  examine  the  lending  practices 
of  all  regulated  institutions  and  can 
address  problems  with  individual 
institutions  if  they  arise.  The  agencies 
believe  it  is  appropriate,  however,  to 
place  a  limit  on  the  size  of  loan  that  can 
qualify  for  this  exemption.  Many 
commenters  agreed  that  a  $1  million 
dollar  limit  was  appropriate. 

Primary  Source  of  Repayment.  Some^ 
commenters  suggested  that  the 
exemption  should  be  available  only  if 
the  borrower  could  repay  the  loan 
entirely  from  sources  other  than  sale  of. 
or  rental  income  derived  from,  real 
estate.  Commenters  also  suggested 
specific  percentage  limits  on  the 
contribution  of  real  estate  to  repavmenl 
of  the  loan  ranging  from  10  to  50 
percent.  Other  commenters  stated  that 
the  exemption  should  allow  a  regulated 
institution  to  determine  whether  a 
business  loan  requires  an  appraisal, 
regardless  of  the  contribution  of  real 
estate  sales  or  rental  income  to  the 
borrower's  repavmenl  of  the  loan. 


The  exemption  is  intended  to  improve 
the  ability  of  small-  and  medium-sized 
businesses  to  obtain  real  es?ate-<;otu:ed 
loans  for  business  purposes.  As  the 
contribution  of  real  estate  Sdles  and 
rentals  to  the  borrower's  sources  for 
repaying  the  loan  increases,  repavmi-;!! 
becomes  more  dependent  on  the 
performance  of  the  real  estate  markr-t 
Therefore,  in  deciding  whether  a 
transaction  qualifies  for  this  exemption 
regulated  institutions  should  be  guided 
by  the  importance  of  the  real  estate- 
related  sources  of  income  to  the 
borrower's  repayment  of  the  loan.  rcth»'r 
than  applying  a  universal  numerira) 
cap.  In  no  case,  however,  mav  a 
business  loan  qualif\'  for  this  exemptior, 
if  real  estate-related  sources  of  int  om« 
contribute  more  toward  repayment  of 
the  loan  than  non-real  estate  sources  of 
income. 

Exempting  these  business  loans  wii) 
reduce  the  adverse  effects  on  smsi!-  and 
medium-sized  business  lending 
associated  with  the  requirement  to 
obtain  a  Title  XI  appraisal.  MoreOii'r 
since  repayment  of  these  loans  ^cm'Uu  ■ 
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(7)  Renewals.  Refinancings,  and  Otl; 
Subsequent  Transactions 

The  agencies  are  adopting  a  modified 
version  of  the  proposed  exemption  for 
renewals,  refinancings,  and  other 
subsequent  transactions  at  the  lending 
institution  to  simplify  the  conditions 
under  which  the  exemption  applies. 
Under  the  final  rule,  regulated 
institutions  will  be  permitted  to  renew 
or  refinance  existing  extensions  of  credit 
without  first  obtaining  a  Title  XI 
appraisal  for  two  general  classes  of 
transactions. 

First,  a  subsequent  transaction  is 
exempt  provided  there  has  been  no 
obvious  and  material  change  in  market 
conditions  or  physical  aspects  of  the 
property  that  threatens  the  adequacy  of 
the  institution's  real  estate  collateral 
protection  after  the  transaction,  even 
with  the  advancement  of  new  funds. 
This  modification  to  the  proposed  rule 
is  intended  to  emphasize  that  an 
institution  must  consider  the  effect  of 
,  changes  in  market  conditions  and 
physical  aspects  of  tlie  property  on  its 
collateral  protection  when  it  advances 
funds  in  excess  of  reasonable  closing 
costs  as  part  of  a  renewal,  refinancing, 
or  other  subsequent  transaction. 

Second,  a  s\ibsequent  transaction  is 
e.xempt  provided  that  no  new  monies 
are  advanced  other  than  funds  necessary 
to  cover  reasonable  closing  costs.  The 
proposed  rule  did  not  explicitly  address 
this  class  of  transactions. 

The  agencies  note  that  this  exemption 
would  not  be  applicable  if  a  borrower 
refinances  a  mortgage  with  a  new 
lender. 

Prior  to  the  adoption  of  this 
amendment,  the  agencies  did  not 
require  a  Title  XI  appraisal  for  a 
subsequent  transaction  that  resulted 
from  a  maturing  extension  of  credit  if: 

(i)  The  borrower  had  performed 
satisfactorily  according  to  the  original 
terms; 

(ii)  No  new  monies  were  advanced 
other  than  as  previously  agreed; 

(iii)  The  credit  standing  of  the 
borrower  had  not  deteriorated;  and 

(iv)  There  had  been  no  obvious  and 
material  deterioration  in  market 
conditions  or  physical  aspects  of  the 
property  which  would  threaten  the 
institution's  collateral  protection. 

In  the  agencies'  experience,  the 
original  exemption  may  not  have 
provided  sufficient  flexibility  to 
regulated  institutions  and  borrowers 
when  a  transaction  was  refinanced 
before  its  maturity.  This  is  particularly 
true  for  refinancings  to  reduce  a  loan's 
interest  rate.  Further,  bankers 
questioned  whether  a  Title  XI  appraisal 
would  be  required  for  a  refinancing 


where  the  borrower's  payment  history  is 
sound  and  future  repayment  prospects 
are  good,  but  the  borrower's  collateral 
has  declined  in  value  as  a  result  of  a 
general  market  decline.  The  agencies 
believe  that  not  requiring  a  Title  X! 
appraisal  in  such  refinancings  is 
consistent  with  safe  and  sound  banking 
practices  because  the  amoimt  of  the  loan 
{except  for  the  addition  of  reasonable 
closing  costs)  and  the  lender's  collateral 
remain  the  same,  and  the  lower  loan 
payments  may  improve  the  ability  of  the 
borrower  to  repay  the  loan  without 
adversely  affecting  the  likelihood  that 
the  lender  will  be  repaid. 

If  a  subsequent  transaction  that 
includes  the  advancement  of  additional 
funds  does  not  result  in  the  level  of 
collateral  protection  being  threatened, 
despite  a  change  in  the  market 
conditions  or  physical  aspects  of  the 
property,  a  Title  XI  appraisal  need  nr)t 
be  obtained.  For  example,  a  loan 
originally  extended  with  a  low  ican-to- 
value  ratio  could  be  renewed  and 
additional  funds  advanced  above 
closing  costs  without  a  Title  XI 
appraisal,  even  though  market 
conditions  have  deteriorated,  if  the 
regulated  institution,  after  verifying  the 
value  of  the  collateral,  concludes  that 
the  new  loan-to-value  ratio  will  provide 
adequate  protection. 

Similarly,  'fa  boi  rower  is  refinancing 
a  loan  where  the  real  estate  collateral  is 
located  in  a  market  that  has  experienced 
significant  appreciation,  the  institution 
should  ensure  that  the  advancement  of 
any  new  monies  is  based  on 
substantiated  appreciation  in  value.  An 
institution  can  advance  funds  against  an 
appreciated  property  whose  future  use 
is  consistent  with  the  use  described  in 
the  original  appraisal.  If  an  institution 
makes  a  substantial  advance  that  could 
possibly  threaten  the  institution's 
collateral  protection,  it  should  consider 
the  need  to  obtain  a  new  Title  XI 
appraisal.  This  exemption  would  not  be 
available  if  a  material  change  in  the  use 
of  the  property  produces  the  reported 
appreciation,  such  as  when  property  is 
rezoned  for  a  different  use. 

While  a  Title  XI  appraisal  is  not 
required  for  transactions  that  qualify  for 
this  exemption,  regulated  institutions 
are  required  to  obtain  an  appropriate 
evaluation  of  the  collateral  in 
accordance  with  the  agencies' 
guidelines.  The  level  of  analysis  and 
information  included  in  the  evaluation 
should  be  more  detailed  as  the 
institution's  exposure  in  the  transaction 
increases. 

Several  commenters  raised  questions 
about  the  applicability  of  this 
exemption  to  loan  restructurings  and 
workouts.  In  such  situations,  the 
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«:ommenters  t  onlendHtl  that  requiring  a 
Title  XI  appraisal  may  impede  an 
institution's  ability  to  obtain  additional 
real  estate  collateral  to  shore-up  its 
position  or  to  advance  new  funds  to 
protect  its  existing  collateral  position. 
The  agencies  acknowledge  that  the  time 
and  cost  of  obtaining  a  Title  XI  appraisal 
may  pres«;nt  barriers  to  institutions  in 
their  negotiations  with  borrowers  in  a 
loan  restructuring  or  workout.  The 
agencies  believe  that  this  situation  has 
been  addressed  in  the  regulation  .jnd  the 
agencies'  guidance,  such  as  the 
November  7,  1991  Interagency  Policy 
Stafemtint  on  the  Review  and 
riitssificalion  of  Commercial  Real  fisf.it" 
I-oans.  It  is  the  agencies'  policv  to 
eui.ourage  lenders  to  work 
i;onstructively  with  their  borrowers 
whi'n  n^strut  tiuing  existing  loans  thai 
have  (.nnlible  support  for  repayment. 

(H)  Traiisai  tions  Invoking  Real  Kstafe 
Notes 

The  ageiiciL's  are  adopting  a  njodiTied 
version  of  the  proposed  e.xemption  for 
transactions  involving  real  estate- 
secured  loans,  loan  participations, 
pooled  loans,  interests  in  real  propertv . 
anil  mortgage-backed  se<:urities.  The 
amfmdment  clarifies  when  regulated 
institutions  may  engage  in  secondary 
mortgage  market  transactions  involving 
real  estate  loans  and  other  interests  in 
leal  estate  without  obtaining  a  new  Title 
XI  appraisal. 

The  exemption  adopted  by  the 
agencies  clarifies  and  allows  regulated 
in.stitutions  to  purchase,  sell,  invest  in. 
exchange,  or  extend  credit  secured  by. 
r»-al  estate-secured  notes  or  interests  in 
real  estate  without  obtaining  a  new  Title 
XI  appraisal  if  each  note  or  real  estate 
interest  is  supported  by  an  appraisal 
that  met  the  regulatory  appraisal 
requirements  for  the  institution  at  the 
time  the  real  estate-se«  urcd  note  was 
originated.  The  prior  exemption  referred 
to  purchases  of  these  interests  only.  In 
addition,  the  agencies  have  changed  the 
text  of  the  final  rule  to  more  clearly  state 
the  appraisal  requirements  that  the 
underlying  notes  must  meet. 

The  exemption  serves  federal  public 
policy  interests  by  helping  to  ensure 
that  the  appraisal  regulation  does  not 
unnecessarily  inhibit  secondary 
mortgage  market  transactions  that 
involve  these  real  estate-secured  loans 
and  real  estate  interests.  The  exemption 
makes  clear  that  a  regulated  institution 
need  not  obtain  new  Title  XI  appraisals 
for  loans  originated  before  the  effective 
date  of  the  agencies'  regulations  in  order 
to  buy  or  sell  them  in  the  secondarv 
mortgage  market. 

The  agencies  have  concluded  that  tin- 
lr.ir!sa«:ti<ms  exempted  by  this  prov  ision 


do  not  require  new  Title  XI  appraisals 
to  protect  federal  financial  and  public 
policy  interests  or  the  safety  and 
soundness  of  financial  institutions 
Principles  of  safe  and  sound  banking 
practice  require  regulated  institutions  to 
determine  the  suitability  of  purchasing 
or  investing  in  existing  real  estate- 
secured  loans  and  real  estate  interests. 
Typically,  these  transactions  will  have  a 
history  of  performance  or  will  have  been 
originated  according  to  secondarv 
mortgage  market  standards.  The 
additional  information  from  these 
sources,  when  coupled  with  the  original 
documentation,  permits  regulated 
institutions  to  make  appropriate 
decisions  regarding  these  transactions. 

Some  commenlers  stated  that  this 
exemption  raised  safety  and  soundness 
concerns  bcxrause  exempt  transactions 
may  have  apprai.sals  performed  liefore 
Title  XI  appraisal  requirements  went 
into  effecn.  Because  regulated 
institutions  will  have  other  sourc:es  of 
information  about  the  performance  of 
these  seasoned  loans,  the  agencies 
believe  that  new  Title  XI  appraisals  are 
not  necessary  to  ensure  the  safety  and 
soundness  of  these  exempt  transactions. 
Some  commenters  urged  the  agencies 
to  expand  the  proposed  e.xemption,  or 
adopt  new  exemptions,  to  eliminate  the 
Title  XI  appraisal  rr<)uirement  for  all 
mortgage-backed  securities.  In  addition, 
commenters  suggested  that  the  agc^ncies 
exempt  residential  mortgage 
warehousing  loans  (loans  to  residential 
mortgage  lenders  who  ultimately  sell 
the  mortgages  to  the  secondary-  mortgage 
market),  transactions  with  credit  ratings 
by  established  rating  agencies,  or 
transactions  that  were  not  subject  to  the 
agencies'  jurisdiction  at  origination. 

The  agencies  believe  that  to  protect 
federal  financial  and  public  policy 
interests,  the  underlying  loans  or  real 
estate  interests  should  have  appraisals 
that  meet  the  requirements  that  were 
applicable  to  regulated  institutions 
when  the  underlying  tran.sactions  were 
originated.  For  this  reason,  the  agencies 
are  not  adopting  the  suggestions  for 
exempting  additional  categories  of 
transactions  under  this  provision. 

Commenters  also  suggested  that  the 
agencies  should  permit  a  regulated 
institution  that  purchases  a  pool  of 
loans,  invests  in  mortgage-backed 
securities,  or  secures  a  mortgage 
warehousing  loan  with  real  e.state  notes, 
to  confirm  that  the  loans  have 
appropriate  appraisals  v\ithoiit 
reviewing  the  appraisal  for  each 
underlying  loan.  The  agencies  agree  that 
it  should  not  be  necessarv  to  review  the 
apprai.sal  for  each  underlying  loan  in  all 
ca.ses.  The  agencies  believe  that 
regiilafed  instituficms  may  u.se  s.ii!iplin5; 


and  audit  prot.x'durcs  to<letermine 
whether  appraisals  for  the  underlying 
loans  in  a  loan  pool  satisfy  the 
regulation's  requirements  and  to  verify 
the  seller's  representations  and 
warranties. 

The  agencies  also  believe  that  a 
njgulated  institution  may  presume  th.tl 
the  underlying  loans  in  an  investment 
grade,  marketable.  mortgage-back(;d 
sei.nirity  satisfy  the  requirements  of  thi? 
appraisal  regulation  whenever  an  issuei 
makes  a  public  statement,  such  as  in  a 
prospec;tus,  that  the  appraisals  i  oniply 
with  the  agencies'  regulations.  To  be? 
considered  investment  grade,  a  secur)!v 
must  be?  rated  in  one  of  the  top  four 
rating  classifications  of  at  least  one 
nationally  recognized  statistical  rating 
service.  A  marketable  security  is  one 
that  may  be  sold  with  reasonable 
promptness  at  a  price  that  correspomis 
to  its  fair  value. 

For  mortgage  warehousing  loans,  s.ile 
to  Fannie  Mae  or  Freddie  Mac  of  the 
mortgages  that  secure  the  mortgage 
warehouse  loan  may  be  used  to 
demonstrate  that  the  underlying  Icwns 
complied  with  the  appraisal 
requirements  of  the  agencies' 
regulations.  The  institution,  however, 
must  continue  to  monitor  its  borrower  s 
performance  in  selling  loans  to  the 
secondary  market  and  take  appropriate 
steps,  such  as  increased  sampling  and 
auditing  of  the  loans  and  their 
documentation,  if  the  borrower 
experiences  more  than  a  minimal 
rej«H;tion  rate. 

(9)  Transactions  Insured  or  Guaranteed 
by  a  U.S.  Government  Agency  or  IJ.S 
Government  Sponsored  Agency 

The  agencies  are  adopting  a  uniform 
exemption  for  transactions  that  are 
wholly  or  partially  insured  or  W^ 

guaranteed  by  a  United  States 
government  agency  or  govemmeni 
sponsored  agency  because  these  loans 
pose  little  risk  to  insured  institutions 
This  exemption  will  eliminate  the 
ironfusion  among  regulated  institutions 
who  may  believe  that  two  separate 
appraisals  are  required — one  meeiPng 
the  banking  agencies'  regulations  and 
another  meeting  the  federal  loan 
programs"  stanciards. 

The  prior  regulations  of  the  OCC, 
FDIC.  and  OTS  exempted  many  of  these 
transactions.  However,  they  previously 
required  that  these  transactions  I)p 
supported  by  an  appraisal  that 
conformed  to  the  requirements  of  the 
insuring  or  guaranteeing  agency.  Prior  to 
adopticm  of  this  amendment,  the 
Board's  appraisal  regulation  did  not 
specifically  exempt  these  transaclior;'- 

Federally  insured  or  guaranteed 
Iransai  lions  most  meet  all  ^he 
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underwriting  requ  rements  of  the 
federal  insurer  or  j  iiarantor.  including 
real  estate  appraisj  1  requirements,  in 
r.rder  to  receive  th  i  insurance  or 
guarantee.  The  age  icies  believe  that  the 
standards  of  these  oan  programs  are 
sufficient  to  prote<  t  the  safety  and 
soundness  of  regu  ited  financial 
institutions.  There  ore,  it  is  unnecessary 
to  require  that  the?  e  transactions  also 
meet  the  overlappi  ng  requirements  of 
I  he  banking  and  th  rift  agencies' 
;tppniisal  regulatiois. 

Some  commentc  rs  suggested  that  the 
agencies  should  lii  lit  the  application  of 
this  e.xcmption  to   Rderal  loan  programs 
with  appraisal  reqi  lirements  that 
t  nnform  to  the  Un;  form  Standards  of 
Professional  Appn  isal  Practice  (USP.AP) 
.ind  require  the  us(  of  licensed  or 
certified  appraiser  .  In  addition, 
commenters  raisec  concerns  that  some 
loan  prograjns  ma}  not  have  appraisal 
standards  and  askf  d  the  agencies  to  list 
those  loan  progran  s  to  which  this 
exemption  applies 

OMB  has  airecte  [1  federal  agencies 
with  government  gjarantqed  or  insured 
lean  programs  to  c  mduct  real  estate 
appraisal  program;  in  a  manner  to 
reduce  default  risk  i  to  the  federal 
government.  Speci  ically,  these  federal 
agencies  are  requir  )d  to  ensure  that  all 
real  estate  credit  tr  insactions  over 
SIOO.OOO  have  an  appraisal  performed 
by  a  state  licensed  >r  certified  appraiser 
and  that  the  apprai  sal  be  contacted 
under  appraisal  sta  ndards  that  are 
consistent  with  the  USPAP.* 

The  agencies  bel  eve  that  the 
authority  of  OMB  t )  ensure  that  federal 
agencies  adopt  appropriate  real  estate 
appraisal  standard;  eliminates  the  need 
to  list  specific  loan  programs  for  which 
this  exemption  apf  lies.  Moreover.  OMB 
is  monitoring  the  ii  aplementation  of 
those  appraisal  pro  ^rams  and  has 
required  any  feder;  1  agency  not  having 
appraisal  standard;  and  practices  in 
place  to  submit  an  mplementation  plan 
and  schedule  to  Of  IB.  If  the  agencies 
later  determine  tha  a  particular  federal 
loan  program  pose;  a  threat  to  the  safety 
and  soundness  of  regulated  institutions, 
the  agencies  have  r  itained  the  authoritv 
to  require  appraisa  s  in  such  situations. 

This  exemption    Iso  applies  to  certain 
other  real  estate-re  ated  financial 
transactions  involving  government 
agencies  or  govemj  nent  sponsored 
agencies.  For  exam  jle,  the  U.S.  Postal 
Service  typically  c(  ntracts  with  a 
developer  to  erect  <  nd  lease  a  special 
purpose  building  Ut  the  Postal  Service's 
use.  Applicable  coi  itract  procedures 
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normally  require  only  cost  estimates 
when  determining  who  is  awarded  the 
contract.  The  Postal  Service  also  enters 
into  a  lease  with  the  developer.  The 
lease  payments,  which  are  assigned  to 
the  lender,  are  sufficient  to  repay  the 
loan.  Because  the  developer  is 
complying  with  applicable  contract 
procedures,  which  require  only  cost 
estimates,  it  would  be  an  unnecessary 
burden  for  the  developer  or  the  lender 
to  also  obtain  a  Title  XI  appraisal. 

(10)  Transactions  That  Meet  the 
Qualifications  for  Sale  to  a  United  States 
Government  Agency  or  Government 
Sponsored  Agency 

The  agencies  are  adopting  a  modified 
version  of  the  proposed  exemption  for 
transactions  that  meet  the  qualifications 
for  sale  to  any  U.S.  government  agency 
or  government  sponsored  agency.  By 
rcderring  to  any  U.S.  government  agency 
or  sponsored  agency,  the  exemption 
includes  not  only  loans  sold  to  federal 
agencies,  but  also  any  transaction  that 
meets  the  qualifications  for  sale  to 
agencies  established  or  chartered  by  the 
federal  government  to  serve  public 
purposes  .specified  by  the  U.S.  Congress, 
These  government  sponsored  agencies 
are: 

•  Banks  for  Cooperatives. 

•  Federal  Agricultural  Mortgage 
Corporation  (Farmer  Mac). 

•  Federal  Farm  Credit  Banks. 

•  Federal  Home  Loan  Banks  (FHLBs). 

•  Federal  Home  Loan  Mortgage 
Corporation  (Freddie  Mac). 

•  Federal  National  Mortgage 
Association  (Fannie  Mae). 

•  Student  Loan  Marketing 
.^ssociation  (Sallie  Mae). 

•  Tennessee  Valley  Authority  (TV'A).  ^ 
This  exemption  permits  regulated        I 

institutions  to  originate,  hold,  buy,  or 
sell  transactions  that  meet  the 
qualifications  for  sale  to  any  U.S. 
government  agency  and  the  above  listed 
government  sponsored  agencies  without 
obtaining  a  senarate  appraisal 
conforming  to  the  agencies'  re;^ulations. 

The  exemption  contains  a 
modification  to  the  original  proposal 
that  permits  regulated  institutions  to 
accept  appraisals  performed  in 
accordance  with  the  appraisal  standards 
of  Faruiie  Mae  and  Freddie  Mac  for  any 
residential  real  estate  transaction,  both 
single  family  and  multifamily. 
regardless  of  whether  the  loan  is  eligible 
to  be  purchased  by  Fannie  Mae  or 
Freddie  Mac.  This  modification  clarifies 
that  a  regulated  institution's  "jumbo"  or 
other  residential  real  estate  loans  that  do 
not  conform  to  all  the  underwriting 
standards  of  Fannie  Mae  or  Freddie 
Mac.  but  that  are  supported  by  an 
appraisal  that  meets  the  appraisal 


standards  of  these  agencies,  will  qualify 
for  this  exemption. 

This  exemption  expands  the  prior 
exception  to  the  regulations  of  the  CKIC, 
FDIC,  and  OTS  for  transactions 
involving  l-to-4  family  residential 
properties  that  had  appraisals 
conforming  to  the  appraisal  standards  of 
Fannie  Mae  and  Freddie  Mac.  In 
addition,  the  OTS  exception  applied  to 
existing  multifamily  properties.  These 
transactions  were  not  required  to 
comply  with  the  additional  supervisory 
standards  set  forth  in  the  prior 
regulations.  The  Board  did  not  have  a 
similar  exception  in  its  prior  regulation. 

Some  commenters  requested  that  the 
agencies  continue  the  prior  exception 
allowing  the  use  of  Fannie  Mae  or 
Freddie  Mac  standards  for  any  loans 
involving  l-to-4  family  residential  real 
estate.  Other  commenters  stated  that  the 
proposed  exemption  should  not  be 
adopted  because  the  agencies  uould  not 
be  meeting  their  statutory  obligation  to 
set  appraisal  standards  for  transactions 
within  their  jurisdiction. 

The  agencies  believe  the  appraisal 
.standards  of  the  U.S.  government 
agencies  or  sponsored  agencies 
established  to  maintain  a  secondary 
market  in  various  types  of  loans  are 
appropriate  for  these  exempt 
transactions.  Recently,  Fannie  Mae  and 
Freddie  Mac  revised  their  l-to-4  family 
residential  appraisal  standards  and 
report  forms  to  incorporate  the  USPAP 
as  the  minimum  appraisal  standards. 
Further,  the  appraisal  standards  and 
fonns  of  Fannie  Mae  and  Freddie  Mac 
are  recognized  as  the  appraisal 
industr>''s  standard  for  residential  real 
estate  appraisals.  The  agencies  have 
concluded  that  those  appraisal 
standards  should  protect  federal 
financial  and  public  policy  interests  in 
the  loans  that  are  eligible  for  purchase 
by  U.S.  government  agencies  or 
sponsored  agencies.  The  agencies  also 
believe  that  compliance  with  these 
standards  will  protect  the  safety  and 
soundness  of  regulated  financial 
institutions. 

The  agencies  believe  that  permitting 
regulated  institutions  to  follow  these 
standardized  appraisal  requirements, 
without  the  necessity  of  obtaining  a 
separate  appraisal  or  an  appraisal 
supplement  for  conformance  with  the 
banking  agencies'  regulations,  will 
reduce  regulatory  burden  and  increase 
an  institution's  ability  to  buy  and  sell 
these  types  of  loans,  improving  the 
institution's  liquidity. 

(11)  Transactions  by  Regulated 
Institutions  as  Fiduciaries 

The  agencies  are  adopting  a  new 
exemption  for  transactions  in  which  a 
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rogulatod  institution  is  acting  in  a 
fiduciary  capacity  and  is  not -required  to 
obtain  an  appraisal  under  other  law. 
The  amendment  clarifies  that  regulated 
institutions  acting  as  fiduciaries  are  not 
required  to  obtain  appraisals  under  the 
agencies"  appraisal  regulations  if  no 
appraisal  is  required  under  other  law- 
governing  their  fiduciary 
responsibilities  in  connection  with  . 
those  transactions. 

Prior  to  adoption  of  this  amendment, 
it  was  unclear  whether  the  agencies" 
appraisal  regulations  required 
ajipraisals  for  all  real  estate-related 
financial  transactions  in  which 
regulated  institutions  participated  as 
fidu(  iaries.  For  example,  other  law  mav 
not  require  an  appraisal  in  connection 
with  the  sale  of  a  parcel  of  real  estate 
to  a  beneficiar\  of  a  trust  on  terms 
specified  in  the  trust  instrument. 

While  financial  institutions  were  in 
general  agreement  with  the  proposed 
exemption,  some  of  these  commenters 
-stated  that  a  fiduciary  should  be  e.xcmpi 
from  meeting  Title  XI  appraisal 
requirements  regardless  of  whether 
other  laws  require  an  appraisal. 
Commenters  opposing  this  exemption 
believe  that  fiduciaries  should  be 
required  to  obtain  a  Title  XI  appraisal 
for  all  their  real  estate-related 
transactions. 

The  agencies  have  concluded  that  a 
Title  XI  appraisal  should  not  be 
required  when  regulated  institutions 
engage  in  real  estate-related  financial 
transactions  as  fiduciaries  and  no  other 
law  (including  state  common  law 
establishing  the  responsibilities  of 
fiduciaries)  requires  appraisals  for  those 
transactions.  Losses  as  a  result  of  these 
transactions  would  not,  absent  some 
negligence  by  the  institution,  be 
incurred  by  the  institution.  Therefore, 
exempting  these  transactions  from  the 
Titlu  XI  appraisal  requirement  should 
not  adversely  affect  tlie  safety  and 
soundness  of  financial  institutions. 

When  a  fiduciary  transaction  requires 
an  appraisal  under  other  law,  that 
appraisal  should  conform  to  the 
requirements  of  the  agencies' 
regulations. 

(12)  .Appraisals  Not  Necessary  To 
Protect  Federal  Financial  and  Public 
Policy  Interests  or  the  Safety  and 
Soundness  of  Financial  Institutions 

This  provision  was  added  to  the  rule 
to  make  clear  that  the  agencies  retain 
the  authority  to  determine  in  a"given 
case  when  the  ser\'ices  of  an  appraiser 
are  not  required. 

Only  a  few  commenters  addressed 
this  issue.  One  commenter  expressed 
the  concern  that  the  agencies  are 
granting  themselves  the  authority  to 


create  new  exemptions  without  the 
benefit  of  public  comment. 

The  agencies  have  the  authority  to 
implement  and  interpret  regulations 
under  their  jurisdiction.  The  specific 
exemptions  of  the  regulation  describe 
the  major  categories  of  transactions  that 
would  not  require  appraisals.  As  a  result 
of  their  experience  in  implementing 
their  regulations,  however,  the  agencies 
recognized  that  it  is  impossible  to 
identify  all  types  of  transactions  for 
which  the  services  of  an  appraiser 
should  not  be  required  under  Title  XI  of 
FIPvREA  and  proposed  this  exemption  to 
c  onfirm  their  authority  to  determine 
that  individual  transactions  do  not 
require  the  services  of  an  appraiser.  The 
agencies  will  adopt  any  new  exemptions 
covering  broad  categories  of  transactions 
in  accordance  with  notice  ami  comment 
rulemaking  procedures. 

.■^ -ilh)    Evaluations  Rf  quired 

The  agencies  are  adopting  a  modifietl 
version  of  the  proposed  amendment 
concerning  evaluations. 

The  final  rule  requires  regulated 
institutions  to  obtain  evaluations  for 
real  estate-related  financial  transactions 
that  do  not  require  Title  XI  appraisals 
because  they:  (i)  Are  below  the 
threshold  level;  (ii)  qualify  for  the 
exemption  for  business  loans  of  $1 
million  or  less  where  income  from  real 
estate  is  not  the  primary  source  of 
repayment;  or  (iii)  qualify  for  the 
exemption  for  subsequent  transactions 
resulting  from  an  existing  extension  of 
credit.  The  agencies  changed  the  text  of 
this  amendment  to  make  clear  that 
institutions  must  still  obtain  evaluations 
for  these  exempt  transactions.  The 
regulation  does  not  require  the 
institution  to  have  an  evaluation  if  ihf 
transaction  qualifies  for  an  exemption 
other  than  thrse  three  exemptions. 
An  evaluation  provides  a  general 
ostimate  of  the  value  of  real  estate  and 
need  not  meet  the  detailed  requirements 
of  a  Title  XI  appraisal.  An  evaluation 
must  provide  appropriate  information  to 
enable  the  institution  to  make  a  prudent 
decision  regarding  the  transaction 
Because  institutions  must  tailor 
evaluations  to  provide  appropriate 
information  for  different  types  of 
transactions,  the  content  and  form  of 
evaluations  will  van,-  for  different 
transactions. 

in  their  prior  regulations,  the  OCC, 
Board  and  OTS  required  evaluations  for 
all  real  estate-related  financial 
transactions  that  do  not  require 
appraisals.  The  FDIC's  prior  regulation 
stated  that  supervisory  guidelines, 
general  banking  practices  or  other 
prudent  standards  may  require  an 
appropriate  valuation  of  real  property 


collafe/al  when  a  Title  XI  appraisal  is 
not  required.  For  some  institutions,  the 
effect  of  these  provisions  may  have  been 
to  require  evaluations  in  cases  where 
they  did  not  assist  in  protecting  the 
institutions'  safety  and  soundness.  The 
agencies  are  amending  their  regulations 
to  require  regulated  institutions  to  have 
evaluations  only  for  those  real  estate- 
related  financial  transactions  where  an 
understanding  of  the  real  estate's  value 
is  generally  needed  to  assist  the 
institution  in  deciding  whether  to  enter 
into  the  transaction. 

Some  commenters  stated  that 
evaluations  should  not  be  required  for 
any  exempt  transactions  and  that  the 
decision  to  obtain  an  evaluation  should 
be  left  to  the  institution.  Commenters 
suggested  that  the  agencies  should 
require  appraisals  for  any  transaction 
that  requires  an  evaluation  and  raised 
questions  about  the  quafifications  and 
independence  of  persons  performing 
evaluations.  Some  commenters  stated 
that  only  licensed  or  certified  appraisers 
were  qualified  to  perform  evaluations. 
The  agencies  believe  that  safety  and 
soundness  principles  require 
institutions  to  obtain  an  understanding 
of.  and  document,  the  value  of  the  real 
estate  involved  in  transactions  that:  (i) 
Are  below  the  threshold  level:  (ii) 
qualify  for  the  exemption  for  business 
loans  of  Si  million  or  less  where  income 
ham  real  estate  is  not  the  primary' 
source  of  rcpavment;  or  (iii)  involve  an 
existing  extension  of  credit.  In  these 
cases,  while  a  Title  XI  appraisal  is  n«)t 
required  to  determine  the  value  of  the 
real  estate,  the  agencies  have  concludetl 
that  regulated  institutions  must  have  an 
estimate  of  the  real  estate's  value  as  a 
matter  of  safe  and  sound  banking 
practice.  For  this  reason,  the  agencies 
have  decided  that  institutions  shculd 
not  have  the'discretion  to  deci(i< 
whether  they  will  obtain  evaluations  for 
these  transactions.  However, 
institutions  wiJl  have  discretion,  w  ilh.i:) 
the  limits  of  safe  and  sound  banking 
practice  as  indicated  in  agency 
guidance,  to  determine  the  content  and 
form  of  the  evaluation. 

While  licensed  or  certified  appraisers 
may  be  qualified  to  perform  evaluations, 
the  agencies  do  not  believe  these 
appraisers  are  the  only  persons  that  can 
render  a  competent  estimate  of  the  value 
of  real  estate  for  exempt  transactions. 
Requiring  institutions  to  procure  the 
services  of  a  licensed  or  certified 
appraiser  to  prepare  evaluations  or  Till* 
XI  appraisals  for  exempt  transactions 
could  impose  significant  additional 
costs  on  lenders  and  borrowers  without 
significantly  increasing  the  safety  and 
soundness  of  the  transactions.  However, 
the  agencies'  regulations  do  not.  as 
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§ .3(cl    J  \ppraisals  To  Address 

Safety  and  St  undness  Concerns 

The  agenci  >s  are  adopting 
substantially  as  proposed  an 
amendment  s  fating  that  each  agency 

eserve  the  right  to  require 
institution  to  obtain  a  Title 
henever  the  agency 
m  appraisal  is  necessary  to 
and  soundness  concerns. 
'  may  involve  the  agency 
i  nstitution  to  obtain  an 

particular  extension  of 
ehtire  group  of  credits, 
commenters  raised  the  concern 
'  authority  to  require  a 
isal  for  safety  and 

should  be  exercised 
profcpective  basis.  Further, 
omn  enters  noted  that  the 


agencies'  authority  to  determine  on  a 
case-by-caso  basis  whether  an  appraisal 
is  required  may  lead  to  inconsistencies 
among  the  agencies. 

Whether  an  institution  will  lie 
required,  pursuant  to  this  provision  or 
e.visting  safety  and  soundness  authority, 
to  obtain  an  appraisal  for  a  particular 
extension  of  credit,  or  an  entire  group  of 
credits,  may  depend  on  the  condition  of 
that  institution.  If  an  institution  is  in 
troubled  condition,  and  that  troubled 
condition  is  attributable  to  imderwriting 
problems  in  the  institution's  real  estate 
loan  portfolio,  then  the  agencies  may 
require  such  an  institution  to  obtain  an 
appraisal  for  all  new  real  estate-related 
financial  transactions  below  the 
threshold  that  are  not  subject  to  another 
exemption.  Thus,  for  example,  a 
troubled  institution  whose  problems  are 
attributable  to  trading  losses,  investment 
losses,  or  a  defalcation  might  be  allowed 
to  continue  to  operate  under  the 
.5250,000  threshold,  whereas  an 
institution  whose  problems  are 
attributable  to  poor  undenvriting  of  real 
estate  loans  may  be  subjected  to  a  lower 
threshold. 

However,  regardless  of  an  in.slitution's 
condition,  an  examiner  may  determine 
that  a  particular  real  estate-related 
financial  transaction  requires  a  Title  XI 
appraisal.  This  provision  confirms  that 
the  agencies  have  the  authority  to 
require  appraisals  for  a  particular 
transaction  to  address  safety  and 
soundness  concerns. 

A  determination  that  a  particular 
institution  will  have  to  obtain  appraisals 
below  the  threshold  will  be  made  by  the 
appropriate  agency's  supervisory  office. 
Although  this  provision  is  intended  to 
be  applied  on  a  case-by-case  basis  to 
address  the  problems  of  a  particular 
institution,  the  agencies  will  work  to 
maintain  consistency. 

As  previously  stated  in  the  discussion 
of  the  appraisal  threshold,  as  a  matter  of 
policy,  OTS  intends  to  require  problem 
institutions  or  institutions  in  troubled 
condition  to  continue  to  obtain  Title  XI 
appraisals  for  loans  over  $100,000. 
Given  the  overall  concentration  of  real 
estate-related  transactions  in  the  thrift 
industry,  OTS  believes  that  a  problem 
thrift  or  a  thrift  in  troubled  condition 
will,  in  general,  have  real  estate-related 
asset  quality  problems. 

.4(0)    Minimum  Appraisal 


Standards 

The  agencies  are  adopting  five 
minimum  appraisal  standards  in  place 
of  the  14  standards  in  the  prior  rule.  The 
final  rule  includes  four  modifications  to 
the  proposed  rule  concerning  minimum 
appraisal  standards.  The  final  rule 


requires  all  appraisals  for  federally 
related  transactions  to: 

(i)  Conform'  to  generally  accepted 
appraisal  standards  as  evidenced  by  the 
USPAP  unless  principles  of  safe  and 
sound  banking  require  compliance  with 
stricter  standards; 

(ii)  Be  written  and  contain  sufficient 
infonnation  and  analysis  to  support  the 
institution's  dec.ision  to  engage  in  the 
transaction; 

(iii)  Analyze  and  report  appropriate 
deductions  antl  discounts  for  proposixi 
constniction  or  renovation,  partially 
leased  buildings,  non-market  lease 
terms,  and  tract  developments  with 
unsold  units; 

(iv)  Be  base«i  upon  the  definition  of 
m;u"ket  value  as  set  forth  in  the 
Higulation;  and 

(v)  Be  performed  by  State  licensed  o; 
certified  appraisers. 

Adoption  of  these  standards  will 
simplify  compliance  with  the  appr.iisid 
regulation  without  affecting  the 
usefulness  of  the  Title  XI  appraisals 
prepared  for  federally  related 
transactions.  The  amendment  allows 
institutions  to  make  use  of  the  USPAP 
Departure  Provision  and  eliminates 
several  ri^ulatory  standjirds  that 
parallel  existing  USPAP  standards. 

The  agencies  proposed  three 
alternatives  for  meeting  the  statutory 
requirement  to  use  the  USPAP  in  setting 
minimum  appraisal  standards  for 
federally  related  transactions.  Under  the 
first  two  alternatives,  the  agencies 
would  have  published  the  USPAP  as 
part  of  their  regulations  (either  as  an 
appendix  to  their  rules  or  through 
incorporation  by  reference).  The 
agencies  have  chosen  to  a^opt  the  third 
alternative  that  generally  references 
USPAP.  but  does  not  make  USPAP  a 
part  of  the  agencies'  regulations.  The 
agencies  agree  with  many  commenters 
who  believed  that  Alternative  III  was 
the  most  workable  approach  because  the 
agencies  would  not  have  to  republish 
changes  to  the  USPAP  adopted  by  the 
Appraisal  Standards  Board,  and 
references  to  USPAP  in  the  regulation 
could  be  assumed  to  always  refer  to  the 
most  current  USPAP  edition.  The 
agencies  believe  that  Alternative  III 
minimizes  potential  conflicts  between 
an  institution's  duty  to  follow  the 
agencies'  appraisal  requirements  and  an 
appraiser's  professional  obligation  to 
follow  the  latest  USPAP  version. 

Since  the  agencies  are  adopting 
Alternative  III,  USPAP  provisions 
applicable  to  federally  related 
transactions  will  no  longer  be  published 
as  Appendix  A  to  the  agencies' 
appraisal  regulations.  Therefore,  each 
agency  has  deleted  Appendix  A  from  its 
appraisal  regulation. 
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Encause  application  of  present  or 
future  USPAP  standards  to  federally 
rt;lated  transactions  may  be  inconsistent 
with  maintaining  the  safety  and 
soundness  of  financial  institutions,  the 
agencies  have  modified  the  standard  on 
compliance  with  the  USPAP.  This 
modification  makes  clear  that  principk-s 
of  safe  and  sound  banking  may  require 
institutions  to  comply  with  stricter 
standards  than  the  USPAP.  Although 
the  institution  has  tlie  primary 
responsibility  for  obtaining  a  Title  XI 
appraisal  that  meets  its  needs,  the 
agencies  may  by  regulation  or  guidance 
idmitify  USPAP  standards  that  are 
inappropriate  for  federally  related 
transactions.  For  example,  the  USPAP 
allows  an  appraiser  to  appraise  property 
even  though  the  appraiser  may  have  a 
direct  or  indirect  interest  in  the 
property,  if  the  appraiser  discloses  this 
fact  in  the  appraisal  report.  The  agencies 
telieve.  however,  that  federal  financial 
and  public  policy  interests  are  better 
served  by  requiring  that  an  appraiser  for 
a  federally  related  transaction  not  have 
any  direct  or  indirect  interest,  financial 
or  othe^»^'ise,  in  the  transaction  or  the 
propeny.  The  agencies  have  included 
this  requirement  in  the  section  of  the 
regulation  that  deals  with  appraiser 
independence. 

The  minimum  standards  also  permit 
regulated  institutions  to  use  appraisals 
prepared  in  accordance  with  the  USPAP 
Departure  Provision  for  federally  related 
transactions.  The  Departure  Provision 
permits  limited  exceptions  to  specific 
guidelines  in  the  USPAP.  Appraisers 
preparing  appraisals  using  the 
Departure  Provision  still  must  complv  • 
with  ail  binding  requirements  of  the 
USPAP  and  must  be  sure  that  the 
resulting  appraisal  will  not  be 
misleading. 

The  agencies  believe  that  regulatefl 
institutions  should  be  allowed  to 
determine,  with  the  assistance  of  the 
appraiser,  whether  an  appraisal  to  be 
prepared  in  accordance  with  the 
Departure  Provision  is  appropriate  for  a 
particular  transaction  and  consistent 
with  principles  of  safe  and  sound 
banking  practice. 

The  agencies  are  adopting  a  modifie<i 
version  of  the  proposed  standard  that 
requires  appraisals  for  federally  related 
transactions  to  be  written.  The 
modification  makes  clear  that  the 
written  appraisal  must  contain 
sufficient  information  and  analysis  to 
support  the  institutions  decision  to 
engage  in  the  transaction.  The 
modification  puts  regulated  institutions 
on  notice  of  their  responsibility  to  have 
appraisals  that  are  appropriate  for  the 
particular  federally  related  transaction 
The  agencies  are  aware  that  the 


Appraisal  Standards  Board  of  the 
Appraisal  Foundation  has  proposed 
changing  the  USPAP  to  expand  the 
types  of  appraisal  reports  that  appraisers 
may  prepare.  The  agencies  believe  that 
the  standard  on  written  appraisals 
permits  regulated  institutions  to  take 
advantage  of  additional  flexibility  that 
m.dy  be  available  if  the  USPAP  is' 
amended,  as  long  as  the  appraisal  report 
contains  information  and  analysis  to 
support  the  institution's  decision. 

The  agencies  are  retaining  from  the 
prior  rule  the  standard  regarding 
deductions  and  discounts.  The  USPAP 
provision  on  this  subject  requires  the 
appraiser  to  include  a  discussion  of 
deductions  cmd  discounts  onlv  when  it 
is  necessary  to  prevent  an  apprai.sal 
from  being  misleading.  Although 
commenters  were  divided  over  the  need 
to  retain  this  regulatory  standard,  the 
agencies  have  decided  that  it  is 
appropriate  to  emphasize  the  need  to 
include  an  appropriate  discussion  of 
deductions  and  discounts  applicable  to 
the  estimate  of  value  in  Title  XI 
appraisals  for  federally  related 
transactions. 

For  example,  in  order  to  properlv 
underwrite  a  loan,  a  regulated 
institution  may  need  to  know  a 
prospective  value  of  a  pmpertv.  in 
addition  to  the  market  value  as  of  the 
date  of  the  appraisal.  A  prospective 
value  of  a  property  is  based  upon  events 
yet  to  occur,  such  as  completion  of 
construction  or  renovation,  reacliing  a 
stabilized  occupancy  level,  or  some 
other  event  to  be  determined.  Thus. 
more  than  one  value  may  be  reported  in 
an  appraisal,  as  long  as  all  values  are 
clearly  described  and  reflect  the 
projected  dates  when  future  events 
could  occur. 

The  standard  on  deductions  and 
discounts  is  intended  to  make  clear  that 
appraisers  must  analyze,  applv,  and 
report  appropriate  discounts  and 
deductions  when  providing  values 
based  on  future  events.  In  financing  the 
purchase  of  an  existing  home,  there 
typically  would  be  no  need  to  applv  any 
discounts  or  deductions  to  arrive  at  the 
market  value  of  the  property  since  the 
institution's  financing  of  the  project 
does  not  depend  on  events  such  as 
further  development  of  the  property  or 
the  sale  of  units  in  a  tract  development. 
In  place  of  the  proposed  standard  on 
market  value,  the  agencies  are  retaining 
the  prior  standard  that  required  the 
appraisal  to  be  based  on  the  definition 
of  market  value  contained  in  the 
agencies'  rules.  Use  of  the  standard  from 
the  prior  rule  is  intended  to  emphasize 
that  the  agencies  are  not  changing  the 
definition  of  market  value  or  the  manner 
in  which  that  definition  is  applied. 


The  agencies  are  eliminating 
regulatory  standards  that  parallel  or 
duplicate  requirements  of  the  USPAP. 
The  regulatory  standards  originally  were 
put  in  place  because  of  uncertainty 
about  the  content  of  the  USPAP  and  its 
interpretation.  Based  on  their 
experience  with  the  USPAP.  the 
agencies  believe  that  the  additional 
standards  may  be  eliminated. 
Cominenters  generally  agreed.  The 
majority  of  commenters  responded  to 
three  specific  questions  on  the  need  for 
additional  regulatory  standards  by 
indicating  that  it  was  unnecessar>'  to 
adopt  separate  standards  ort:  (il  Analysis 
of  revenues,  expenses  and  vacancies;  (ii) 
valuation  of  personal  property:  and  (iii) 
reconciliation  of  the  three  approaches  to 
value.  The  elimination  of  regulatorv 
standards  that  parallel  USPAP  standards 
should  simplify  the  preparation  of 
appraisals  for  federally  related 
transactions  and  reduce  regulator)' 
burden. 

As  proposed,  the  agencies  are  addmg 
a  new  provision  to  make  clear  that  all 
appraisals  for  federally  related 
transactions  must  be  prepared  bv 
licensed  or  certified  appraisers.  This 
requirement  is  mandated  by  Title  XI  of 
FIRREA  and  repeated  in  other  parts  of 
the  appraised  regulation. 

§ .4(h/c}    Unavailability  of 

Informaticn  iRewcved] 

The  agencies  are  removing  the 
provision  that  required  appraisers  to 
disclose  and  explain  when  information 
necessary  to  the  completion  of  an 
appraisal  is  unavailable.  The  USP.aP 
currently  requires  appraisers  to  disclose 
and  explain  the  absence  of  information 
necessary  to  completion  of  an  appraisal 
that  is  not  misleading.  See  USP.\P 
Standard  Rule  2-2(k).  Moreover,  when 
information  that  may  materially  affect 
the  estimate  of  value  is  unavailable,  the 
agencies  believe  that  generally  accepted 
appraisal  standards  require  appraisers  to 
explain  the  absence  of  that  information 
and  its  effect  on  the  reliabiUty  of  the 
appraisal.  Therefore,  eliminating  this 
provision  does  not  result  in  a 
substantive  change  in  the  requirements 
applicable  to  appraisals  for  federally 
related  transactions. 

§ .4(c/d}    Additional  Standards 


{Removed} 

The  agencies  are  removing  a  provision 
that  merely  confirmed  the  authority  of 
regulated  institutions  to  require 
appraisers  they  use  to  comply  with 
additional  standards.  The  regulation's 
minimum  appraisal  standards  for 
federally  related  transactions  do  not 
prevent  a  regulated  institution  from      ^ 
requiring  an  appraiser  to  follow 
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provided  those  arrangements  do  not 
place  the  agent  in  a  conflict  of  interest 
that  prevents  the  agent  from 
representing  the  interests  of  the 
regulated  institution.  For  example,  the 
agencies  do  not  require  that  there  be  a 
written  agreement  between  the 
regulated  institution  and  the  agent,  and 
the  agent  may  represent  the  regulated 
institution  solely  with  respect  to 
ordering  appraisals.  In  addition,  the 
agencies'  regulations  do  not  prohibit 
agents  from  receiving  a  commission  for 
transactions  on  which  they  order 
appraisals. 

Some  commenters  opposed  the 
amendment  because  of  their  concern 
ihat  it  would  increase  the  pressure  on 
appraisers  to  render  an  estimate  of  value 
that  favors  the  interests  of  the  borrower. 
However,  regulated  institutions  are  not 
required  to  accept  appraisals  that  are 
prepared  for  other  financial  services 
institutions.  Therefore,  the  institution 
always  retains  complete  control  over  the 
process  of  ordering  real  estate 
appraisals.  In  addition,  institutions 
must  determine  that  the  appraisal 
ordered  by  the  financial  services 
institution  complies  with  the 
requirements  of  the  agencies' 
regulations  and  is  otherwise  acceptable. 
This  should  include  obtaining  assurance 
that  the  financial  services  institution 
has  an  independent  appraisal. 

Other  suggested  changes  to  reduce  the 
burden  on  secondary  market 
transactions  involving  real  estate  notes, 
particularly  for  mortgage  warehousing 
loans,  are  addressed  in  the  exemption 
for  transactions  in  real  estate  notes. 

IV.  Waiver  of  Delayed  Effective  Date 

This  final  rule  is  effective  on  June  7, 
1994.  The  30-day  delayed  effective  date 
required  under  the  Administrative 
Procedure  Act  (APA)  is  waived 
pursuant  to  5  U.S.C.  553(d)(1).  which 
provides  for  waiver  when  a  substantive 
rule  grants  or  recognizes  an  exemption 
or  relieves  a  restriction.  The 
amendments  adopted  in  this  final  rule 
exempt  additional  transactions  from  the 
appraisal  regulation,  reduce  appraisal 
standards,  and  provide  other 
modifications  that  have  the  effect  of 
relieving  perceived  restrictions. 
Consequently,  all  amendments  in  this 
final  rule  meet  the  requirements  for 
waiver  set  forth  in  the  APA. 

V.  Paperwork  Reduction  Act 

OCC  Paperwork  Reduction  Act 

The  collection  of  information 
contained  in  this  final  regulation  has 
been  reviewed  and  approved  by  the 
Office  of  Management  and  Budget  in 
accordance  with  the  requirements  of  the 


Paper>^rk  Reduction  Act  (44  U.S.C. 
3504(m)  under  control  number  155,7- 
0190.  The  estimated  annual  burden  per 
recordkeeper  ranges  from  0  hours  to  in 
excess  of  100  hours,  depending  on 
individual  circumstances,  with  an 
estimated  average  of  34.5  hours. 

Comments  concerning  the  accuracv  ol 
this  burden  estimate  and  suggestions  for 
reducing  this  burden  should  be  directed 
to  the  Comptroller  of  the  Currency. 
Legislative,  Regulatory',  and 
International  Activities,  Attention: 
1557-0190,  250  E  Street  S\V.. 
Washington,  DC  20219,  and  to  the 
Office  of  Management  and  Budget. 
Paperwork  Reduction  Project  (1557- 
0190),  Washington.  DC  20503. 

Board  Paperwork  Reduction  Act 

The  Board  is  adopting  revisions  to 
Regulation  Y  in  this  rulemaking  thai 
relate  to  recordkeeping  requirements 
under  authority  delegated  to  if  by  the 
Office  of  Management  and  Budget,  in 
accordance  with  section  3507  of  the 
Paperwork  Reduction  Act  of  1980.  A4 
U.S.C.  chapter  35,  and  part  1320  of  titie 
5,  Code  of  Federal  Regulations.  5  CFR 
part  1320.  In  developing  these  revisions, 
the  Board  has  consulted  with  the  OCC. 
the  FDIC,  and  the  OTS. 

The  collection  of  information  in  this 
regulation  is  in  12  CFR  part  225.  This 
information  is  required  by  the  Federal 
Reserve  System  to  protect  federal 
financial  and  public  policy  interests  m 
real  estate-related  financial  transactions 
requiring  the  serv  ices  of  an  appraiser. 
State  member  banks  will  use  this 
information  in  determining  whether  and 
on  what  terms  to  enter  into  federally 
related  transactions,  such  as  making 
loans  secured  by  real  estate.  The  Federc] 
Reserve  System  will  use  this 
information  in  its  examination  of  State 
member  banks  and  bank  holding 
companies  to  ensure  that  they  undertake 
real  estate-related  financial  transactions 
in  accordance  with  safe  and  sound 
banking  principles. 

The  likely  recordkeepers  are  for-profil 
institutions. 

The  estimated  annual  burden  per 
recordkeeper  varies  from  0  hours  to  in 
excess  of  100  hours,  depending  on 
individual  circumstances,  with  an 
estimated  average  of  25.1  hours. 
Estimated  number  of  recordkeepers; 
1573. 

FDIC  Paperwork  Reduction  Act 

The  collection  of  information 
contained  in  this  final  rule  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  review  in  accordance 
with  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C.  3504(h)}.  ^mments  nn 
the  collection  of  information  should  tx- 
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sent  to  the  Assistant  Executive  Secretary 
(Administration),  room  F-400.  550  17th 
Street,  NVV.,  Washington.  DC  20429, 
with  a  copy  to  the  Office  of  Management 
and  Budget,  Paperwork  Reduction 
Project  3064-0103.  Washington.  DC 
20503. 

The  collection  of  information  in  this 
final  rule  is  in  12  CFR  part  323.  This 
information  is  required  by  the  FDIC  to 
protect  federal  financial  and  public 
policy  interests  in  real  estate-related 
financial  transactions  requiring  the 
services  of  an  appraiser.  State 
nonmember  banks  will  use  this 
information  in  determining  whether  and 
on  what  terms  to  enter  into  federally 
related  transactions,  such  as  making 
loans  secured  by  real  estate.  The  FDIC 
will  use  this  information  in  its 
examination  of  State  nonmember  banks 
to  ensure  that  they  undertake  real  estate- 
related  financial  transactions  in 
accordance  with  safe  and  sound  banking 
principles. 

The  likely  recordkeepers  are  for-profit 
institutions. 

The  estimated  annual  burden  per 
recordkeeper  varies  from  0  hours  to  in 
excess  of  100  hours,  depending  on 
individual  circumstances,  with  an 
estimated  average  of  20.0  hours. 
Estimated  number  of  recordkeepers. 
7.310. 

OTS  Papenvork  Reduction  Act 

The  collection  of  information 
contained  in  this  final  regulation  has 
been  reviewed  and  approved  by  the 
Office  of  Management  and  Budget  in 
accordance  with  the  requirements  of  the 
Paper\vork  Reduction  Act  (44  U.S.C. 
3504(h)]  under  control  number  1550. 
The  estimated  annual  burden  per 
recordkeeper  ranges  from  0  hours  to  in 
e.xcess  of  100  hours,  depending  on 
individual  circumstances,  with  an 
estimated  average  of  59  hours. 

Comments  concerning  the  accuracy  of 
this  burden  estimate  and  suggestions  for 
reducing  this  burden  should  be  directed 
to  the  Office  of  Management  and 
Budget,  Papenvork  Reduction  Project 
(1550).  Washington,  DC  20503.  with 
copies  to  the  Office  of  Thrift 
Supervision.  1700  G  Street.  NW.. 
Washington.  DC  20552. 

VI.  OCC  and  OTS  Executive  Order 
12866  Determination 

It  has  been  determined  that  this  final 
rule  is  not  a  "Significant  Regulatory 
Action"  under  Executive  Order  12866. 

List  of  Subjects 

12  CFR  Part  34 

Mortgages.  National  banks.  Real  estate 
appraisals.  Real  estate  lending 


standards.  Reporting  and  recordkeeping 
requirements. 

12  CFR  Part  225 

Administrative  practice  and 
procedure.  Banks,  banking.  Holding 
companies,  Reporting  and 
recordkeeping  requirements.  Securities. 

12  CFR  Part  323 

Banks,  banking.  Mortgages.  Real  estate 
appraisals.  Reporting  and  recordkeeping 
requirements.  State  nonmember  insured 
banks. 

12  CFR  Part  545 

Accounting.  Consumer  protection. 
Credit,  Electronic  funds  transfers. 
Investments,  Manufactured  homes. 
Mortgages,  Reporting  and  recordkeeping 
requirements.  Savings  associations. 

12  CFR  Part  563 

Accounting.  Advertising.  Crime. 
Currency.  Flood  insurance,  Investments. 
Reporting  and  recordkeeping 
requirements.  Savings  associations. 
Securities.  Surety  bonds. 

12  CFR  Part  564 

Appraisals.  Real  estate  appraisals. 
Reporting  and  recordkeeping 
requirements.  Savings  associations. 

COMPTROLLER  OF  THE  CURRENCY 


12  CFR  Chapter  I 

Authority  and  Issuance 

For  the  reasons  set  out  in  the  joint 
preamble,  part  34  of  chapter  I  of  title  12 
of  the  Code  of  Federal  Regulations  is 
amended  as  set  forth  below: 

PART  34— REAL  ESTATE  LENDING 
AND  APPRAISALS 

1.  The  authority  citation  for  part  34 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  1  etseq..  93a.  371, 
1 701J-3.  1828(o).  and  3331  et  seq. 

2.  In  §  34.42.  existing  paragraphs  (d) 
through  (1)  are  redesignated  as 
paragraphs  (e)  through  (m).  respectively, 
and  a  new  paragraph  (d)  is  added  to 
read  as  follows: 

§34.42    Definitions. 

*  •         •         •         * 

(d)  Business  loan  means  a  loan  or 
extension  of  credit  to  any  corporation, 
general  or  limited  partnership,  business 
trust,  joint  venture,  pool,  syndicate,  sole 
proprietorship,  or  other  business  entity. 

*  •        *        •        « 

3.  In  §  34.43.  paragraph  (a)  is  revised, 
paragraphs  (b)  through  (d)  are 
redesignated  as  paragraphs  (d)  through 
(f),  respectively,  and  new  paragraphs  (b) 
and  (c)  are  added  to  read  as  follows: 


§  34.43    Appraisals  required;  transactions 
requiring  a  State  certified  or  licensed 
appraiser. 

(a)  Appraisals  required.  An  appraisal 
performed  by  a  State  certified  or 
licensed  appraiser  is  required  for  all  real 
estate-related  financial  transactions 
except  those  in  which: 

(1)  The  transaction  value  is  S250.000 
or  less; 

(2)  A  lien  on  real  estate  has  been 
taken  as  collateral  in  an  abundance  of 
caution: 

(3)  The  transaction  is  not  secured  bv 
real  estate; 

(4)  A  lien  on  real  estate  has  been 
taken  for  purposes  other  than  the  real 
estate's  value; 

(5)  The  transaction  is  a  business  loan 
that: 

(i)  Has  a  transaction  value  of  Si 
million  or  less;  and 

(ii)  Is  not  dependent  on  the  sale  of,  or 
rental  income  derived  from,  real  estate 
as  the  primary  source  of  repavment; 

(6)  A  lease  of  real  estate  is  entered 
into,  unless  the  lease  is  the  economic 
equivalent  of  a  purchase  or  sale  of  the 
leased  real  estate; 

(7)  The  transaction  involves  an 
existing  extension  ofcrtniit  at  the 
lending  institution,  provided  that: 

(i)  There  has  been  no  obvious  and 
material  change  in  market  conditions  or 
physical  aspects  of  the  property  that 
threatens  the  adequacy  of  the 
institution's  real  estate  collateral 
protection  after  the  transaction,  even 
with  the  advancement  of  new  monies; 
or 

(ii)  There  is  no  advancement  of  new 
monies,  other  than  funds  necessarv  to 
cover  reasonable  closing  costs; 

(8)  The  transaction  involves  the 
purchase,  sale,  investment  in,  exchange 
of,  or  extension  of  credit  secured  by,  a 
loan  or  interest  in  a  loan,  pooled  loans, 
or  interests  in  real  property,  including 
morlgaged-backed  securities,  and  each 
loan  or  interest  in  a  loan,  pooled  loan, 
or  real  property  interest  met  OCC 
regulator)'  requirements  for  appraisals  at 
the  time  of  origination; 

(9)  The  tran.saction  is  wholly  or 
partially  insured  or  guaranteed  bv  a 
United  States  government  agency  or 
United  States  government  sponsored 
agency; 

(10)  The  transaction  either: 

(i)  Qualifies  for  sale  to  a  United  States 
government  agency  or  United  States 
government  sponsored  agencv:  or 

(ii)  Involves  a  residential  real  estate 
transaction  in  which  the  appraisal 
conforms  to  the  Federal  National 
Mortgage  .■\ssociation  or  Federal  Home 
Loan  Mortgage  Corporation  appraisal 
standards  applicable  to  that  catrgor\-  of 
real  estate; 
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financial  or  otherwise,  in  the  property 
or  the  transaction. 

(2)  A  regulated  institution  also  may 
accept  an  appraisal  that  was  prepared 
by  an  appraiser  engaged  directly  by 
another  financial  services  institution,  if: 

(i)  The  appraiser  has  no  direct  or 
indirect  interest,  financial  or  otherwise, 
in  the  property  or  the  transaction;  and 

(ii)  The  regulated  institution 
determines  that  the  appraisal  conforms 
to  the  requirements  of  this  subpart  and 
is  otherwise  acceptable. 

Appendix  A  to  Subpa.-l  C    [Removed] 

6.  Appendix  A  to  subpart  C,  part  34. 
is  removed. 

Dated:  March  31.  l')')4. 
Eugene  A.  Ludwig. 
Comptroller  of  the  Currency. 

FEDERAL  RESERVE  SYSTEM 

12  CFR  Chapter  II 

For  the  reasons  set  forth  in  the 
common  preamble,  the  Board  amends 
12  CFR  part  225  as  set  forth  below: 

PART  225— BANK  HOLDING 
COMPANIES  AND  CHANGE  IN  BANK 
CONTROL  (REGULATKJN  Y) 

1.  The  authority  citation  for  part  225 
is  revised  to  read  as  follows: 

Authority:  12  U.S.C.  1817())(13).  1818. 
18311.  1843(i-)(8).  1844(b).  1972(1),  3106, 
3108,  3310.  3331-3351.  3907,  and  3909. 

2.  Section  225,62  is  amended  by 
redesignating  paragraphs  (d)  through  (f) 
and  paragraphs  (g)  through  (k)  as 
paragraphs  (e)  through  (g)  and 
paragraphs  (i)  through  (m),  respectively, 
and  adding  new  paragraphs  (d)  and  (hj 
to  read  as  follows; 

§  225.S2    Definitions. 

•  •         «         •         « 

(d)  Business  Joan  means  a  loan  or 
extension  of  credit  to  anv  corporation, 
general  or  limited  partnership,  business 
trust,  joint  venture,  pool,  syndicate,  sole 
prop.netorship.  or  other  business  entity. 

•  •        •        •        • 

(h)  Bed]  estate  or  real  property  means 
an  identified  parcel  or  tract  of  land, 
with  improvements,  and  includes 
easements,  rights  of  way.  undivided  or 
future  interests,  or  similar  rights  in  a 
tract  of  land,  but  does  not  include 
mineral  rights,  timber  rights,  growing 
crops,  water  rights,  or  similar  interests 
severable  from  the  land  when  the 
transaction  does  not  involve  the 
as.sociated  parcel  or  tract  of  land. 
«        *        «        «        • 

3.  Section  225.63  is  amended  by 
revising  the  section  heading,  revising 
paragraph  (a),  redesignating  paragraphs 


(b)  and  (c)  as  paragraphs  (d)  and  (c)  and 
adding  new  paragraphs  (b)  and  (c)  to 
read  as  follows: 

§  225.63    Appraisals  required;  transactions 
requiring  a  State  certified  or  licensed 
appraiser. 

(a)  Appraisals  required.  An  appraisal 
performed  by  a  Slate  certified  or 
licensed  appraiser  is  required  for  all  real 
estate-related  financial  transactions 
except  those  in  which: 

(1)  The  transaction  value  is  S250.OOO 
or  less; 

(2)  A  lien  on  real  estate  has  been 
taken  as  collateral  in  an  abundance  of 
caution; 

(3)  The  transaction  is  not  secured  by 
real  estate; 

(4)  A  lien  on  real  estate  has  been 
taken  for  purposes  other  than  the  real 
estate's  value; 

(5)  The  transaction  is  a  business  loan 
that: 

(i)  Has  a  transaction  value  of  $1 
million  or  less;  and 

(ii)  Is  not  dependent  on  the  sale  of,  or 
rental  income  derived  from,  real  estate 
as  the  primarv'  source  of  repayment; 

(6)  A  lease  of  real  estate  is  entered 
into,  unless  the  lease  is  the  economic 
equivalent  of  a  purchase  or  sale  of  the 
leased  real  estate; 

(7)  The  transaction  involves  an 
existing  extension  of  credit  at  the 
lending  institution,  provided  that: 

(i)  There  has  been  no  obvious  and 
material  change  in  market  conditions  or 
physical  aspects  of  the  property  that 
threatens  the  adequacy  of  tie 
institution's  real  estate  collateral 
protection  after  the  transaction,  even 
with  the  advancement  of  new  monies: 
or 

(ii)  There  is  no  advancement  of  new 
monies,  other  than  funds  necessarv  to 
cover  reasonable  closing  costs;  ' 

(8)  The  transaction  involves  the 
purchase,  sale,  investment  in,  exriange 
of.  or  extension  of  credit  secured  bv.  a 
loan  or  interest  in  a  loan,  pooled  loans, 
or  interests  in  real  property,  including 
mortgaged-backed  securities,  and  each 
loan  or  interest  in  a  loan,  pooled  loan, 
or  real  property  interest  met  Board 
regulatory  requirements  for  appraisals  at 
the  time  of  origination; 

(9)  The  transaction  is  wholly  or 
partially  insured  or  guaranteed  by  a 
United  Slates  government  agency  or 
United  States  government  sponsored 
agency: 

(10)  The  transaction  either: 

(i)  Qualifies  for  sale  to  a  United  States 
government  agency  or  United  States 
government  sponsored  agencv;  or 

(ii)  Involves  a  residential  real  estate 
transaction  in  which  the  appraisal 
(tinforms  to  the  Federal  National 
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Mortgage  Association  or  Federal  Home 
Loan  Mortgage  Corporation  appraisal 
standards  applicable  to  that  category  of 
real  estate; 

(11)  The  regulated  institution  is  acting 
in  a  fiduciary  capacity  and  is  not 
required  to  obtain  an  appraisal  under 
other  law;  or 

(12)  The  Board  determines  that  the 
services  of  an  appraiser  are  not 
necessary  in  order  to  protect  Federal 
financial  and  public  policy  interests  in 
real  estate-related  financial  transactions 
or  to  protect  the  safety  and  soundness 
of  the  institution. 

(b)  Evaluations  required.  For  a 
transaction  that  does  not  require  the 
services  of  a  State  certified  or  licensed 
appraiser  under  paragraph  (a)(1).  (a)(5) 
or  (a)(7)  of  this  section,  the  institution 
shall  obtain  an  appropriate  evaluation  of 
real  property  collateral  that  is  consistent 
with  safe  and  sound  banking  practices. 

(c)  Appraisals  to  address  safety  and 
soundness  concerns.  The  Board  reserves 
the  right  to  require  an  appraisal  under 
this  subpart  whenever  the  agency 
believes  it  is  necessar>'  to  address  safety 
and  soundness  concerns. 

4.  Section  225.64  is  revised  to  read  as 
follows: 

§  225.64    Minimum  appraisal  standards. 

For  federally  related  transactions,  all 
appraisals  shall,  at  a  minimum: 

(a)  Conform  to  generally  accepted 
appraisal  standards  as  evidenced  by  the 
Uniform  Standards  of  Professional 
Appraisal  Practice  promulgated  by  the 
Appraisal  Standards  Board  of  the 
Appraisal  Foundation,  1029  Vermont 
Ave.,  NVV..  Washington,  DC  20005, 
unless  principles  of  safe  and  sound 
banking  require  compliance  with 
stricter  standards; 

(b)  Be  written  and  contain  sufficient 
information  and  analysis  to  support  the 
institution's  decision  to  engage  iti  the 
transaction; 

(c)  Analyze  and  report  appropriate 
deductions  and  discounts  for  proposed 
construction  or  renovation,  partially 
leased  buildings,  non-market  lease 
terms,  and  tract  developments  with 
unsold  units; 

(d)  Be  based  upon  the  definition  of 
market  value  as  set  forth  in  this  subpart; 
and 

(e)  Be  performed  by  State  licensed  or 
certified  appraisers  in  accordance  with 
requirements  set  forth  in  this  subpart. 

5.  Section  225.65  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 


appraiser  shall  be  engaged  directly  by 
the  regulated  institution  or  its  agent, 
and  have  no  direct  or  indirect  interest, 
financial  or  otherwise,  in  the  property 
or  the  transaction. 

(2)  A  regulated  institution  also  may 
accept  an  appraisal  that  was  prepared 
by  an  appraiser  engaged  directly  by 
another  financial  services  institution,  if 

(i)  The  appraiser  has  no  direct  or 
indirect  interest,  financial  or  otherwise, 
in  the  property  or  the  transaction;  and 

(ii)  The  regulated  institution 
determines  that  the  appraisal  conforms 
to  the  requirements  of  this  subpart  and 
is  otherwise  acceptable. 

Appendix  A  to  Subpart  G    (Removed] 

6.  Appendix  A  to  subpart  C,  part  225. 
is  removed. 

Dated:  May  25.  1994. 
William  W.  Wiles. 

Secretan-  of  the  Board. 

FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

12  CFR  Chapter  III 
Authority  and  Issuance 

For  the  reasons  set  out  in  the  joint 
preamble,  part  323  of  subchapter  B  of 
chapter  III  of  title  1 2  of  the  Code  of 
Federal  Regulations  is  amended  as  set 
forth  below: 

PART  323-APPRAISALS 

1.  The  authority  citation  for  part  323 
is  revised  to  read  as  follows: 

Authority:  12  U.S.C.  1818,  1819 
("Seventh  ■  and  Tenth '1,  and  3331-3352. 

2.  Section  323.2  is  amended  by 
redesignating  paragraphs  (d)  through  (1) 
as  paragraplis  (e)  through  (m). 
respectively,  and  adding  a  new- 
paragraph  (d)  to  read  as  follows: 

§323.2    Definitions. 

•         •         •         »         * 

(d)  Business  loan  means  a  loan  or 
extension  of  credit  to  any  corporation, 
general  or  limited  partnership,  business 
trust,  joint  venture,  pool,  syndicate,  sole 
proprietorship,  or  other  business  entity. 


§225.65    Appraiser  independence. 
•         •         •         «         « 

(b)  Fee  appraisers.  (1 )  If  an  appraisal 
is  prepared  by  a  fee  appraiser,  the 


3.  Section  323.3  is  amended  by 
revising  the  section  heading  and 
paragraph  (a),  revising  the  phrase  in 
paragraph  (d)  "paragraphs  (b)  and  (c)  of 
this  section"  to  read  "this  section", 
redesignating  paragraphs  (b)  through  (d) 
as  paragraphs  (d)  through  (f). 
respectively,  and  adding  new- 
paragraphs  (b)  and  (c)  to  read  as  follows: 


§323.3    Appraisals  required;  transactions 
requiring  a  State  certified  or  licensed 
appraiser. 

(a)  Appraisals  required.  An  appraisal 
performed  by  a  State  certified  or 
licensed  appraiser  is  required  for  dll  real 
estate-related  financial  transactions 
except  those  in  w-hich: 

(1)  The  transaction  value  is  S250.000 
or  less;  ^ 

(2)  A  lien  on  real  estate  has  been 
taken  as  collateral  in  an  abundance  of 
caution; 

(3)  The  transaction  is  not  secured  by 
real  estate; 

(4)  A  lien  on  real  estate  has  been 
taken  for  purposes  other  than  the  real 
estate's  value; 

(5)  The  transaction  is  a  business  loan 
that: 

(i)  Has  a  transaction  value  of  Si 
million  or  less;  and 

(ii)  Is  not  dependent  on  the  sale  of.  or 
rental  income  derived  from,  real  estate 
as  the  primary  source  of  repayment; 

(6)  A  lease  of  real  estate  is  entered 
into,  unless  the  lease  is  the  economic 
equivalent  of  a  purchase  or  sale  of  the 
leased  real  estate; 

(7)  The  transaction  involves  an 
existing  extension  of  credit  at  the 
lending  institution,  provided  that: 

(i)  There  has  been  no  obvious  and 
material  change  in  market  conditions  or 
physical  aspects  of  the  property  that 
threatens  the  adequacy  of  the 
institution's  real  estate  collateral 
protection  after  the  transaction,  even 
with  the  advancement  of  new  monies; 
or 

(ii)  There  is  no  advancement  of  new- 
monies,  other  than  funds  necessarv  to 
cover  reasonable  closing  costs; 

(8)  The  transaction  involves  the 
purchase,  sale,  investment  in.  exchange 
of.  or  extension  of  credit  secured  by.  a 
loan  or  interest  in  a  loan,  pooled  loans, 
or  interests  in  real  property,  irr.inding 
mortgaged-backed  securities,  and  each 
loan  or  interest  in  a  loan,  pooled  loan. 
or  real  property  interest  met  FDIC 
regulatory-  requirements  for  appraisals  at 
the  time  of  origination; 

(9)  The  transaction  is  wholly  or 
partially  insured  or  guaranteed  by  a 
United  States  government  agencv  or 
United  States  government  sponsored 
agency; 

(10)  The  transaction  either: 

(i)  Qualifies  for  sale  to  a  United  States 
government  agency  or  United  States 
government  sponsored  agencv;  or 

(ii)  Involves  a  residential  real  estate 
transaction  in  which  the  appraisal 
conforms  to  the  Federal  National 
Mortgage  Association  or  Federal  Home 
Loan  Mortgage  Corporation  appraisal 
standards  applicable  to  that  category-  of 
real  estate; 
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4.  Section  323. ^  is  n  vised  to  read  as 
follows: 

§  323.4    Minimum .  ippra  sal  sUndards. 
For  federally  re  ated  transactions,  all 


<t  a  minimum: 
lenertilly  accepted 
appraisal  standar  Is  as  evidenced  by  the 
Uniform  Standart  s  of  Professional 
Appraisal  Practic  i  (USPAP) 
promulgated  by  tlie  Appraisal  Standards 
Board  of  the  Appi  aisal  Foundation, 
1029  Vermont  Av ;..  NW..  Washington, 
t)C  20005,  unless  arinciples  of  safe  and 
sound  ban'  -no  ra  uire  compliance  with 
stricter  staudards; 

(b)  Be  written  a  id  contain  sufficient 
information  and  a  nalysis  to  support  the 
ion  to  engage  in  the 


institution's  decis 
transaction; 

(c)  Analyze  and 
deductions  and  di  scounls  for  proposed 
construction  or  reiovation.  partially 
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market  value  as  S€  I  forth  in  this  part; 
•ind 

(e)  Be  perfonne(  by  State  licensed  or 
certified  appraise!  s  in  accordance  with 
requirements  sot  firth  in  this  part 


is  amended  by 

(b)  to  read  as  follows: 


s.  (1)  If  an  appraisal 
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»ng3ge<l  directly  bv 
ution  or  its  agent, 
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financial  or  otherwise,  in  the  property 
or  the  transaction. 

(2)  A  regulated  institution  also  may 
accept  an  appraisal  that  was  prepared 
by  an  appraiser  engaged  directly  by 
another  financial  services  institution,  if: 

(i)  The  appraiser  has  no  direct  or 
indirect  interest,  financial  or  otherwise, 
in  the  property  or  the  transaction;  and 

(ii)  The  regulated  institution 
determines  that  the  appraisal  conforms 
to  the  requirements  of  this  part  and  is 
otherwise  acceptable. 

Appendix  iX    [Re.-noved] 

6.  Appendix  A  to  Part  323  is  removed. 

By  order  of  the  Board  of  Directors. 

Dated  at  Washington.  IX^.  this  3rd  dav  of 
Ma  V  1994 

Federal  Deposit  InsuirntK  Corporation. 
Robert  E.  Feldman, 
Acting  Executive  Serretan: 

OFFICE  OF  THRIFT  SUPERV!SI0^4 

12  CFR  Chapter  V 
Authority  and  Issuance 

Accordingly,  for  the  reasons  set  forth 
in  the  joint  preamble,  the  Office  of 
Thrift  Supervision  hereby  amends 
chapter  V,  title  1 2  of  the  Code  of  Federal 
Kegiilations.  as  set  forth  below: 

Subctiapter  C— Regulations  for  Federal 
Savings  Associations 

PART  545— OPERATIONS 

1.  The  authority  citation  for  part  545 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  1462a,  1463.  1464. 
1828. 

2.  Section  545.32  is  amended  bv 
revising  the  first  sentence  of  paragraph 
(b)(2)  to  read  as  follows: 

§  545.32    Real  estate  loans. 


(b)  *   •   * 

(2)  Appraisals.  A  Federal  savings 
association  may  make  a  real  estate  loan 
only  after  an  appraiser  has  submitted  a 
signed  appraisal  of  the  security  property 
consistent  with  the  requirements  of  part 
564  of  this  chapter.  *  *  * 

•  *        •        •        » 

3.  Section  545.103  is  amended  bv 
revising  the  second  sentence  of 
paragraph  (b)  to  read  as  follows: 

§545.103    Suretyship. 

•  •         *         •         » 

(b)  *   *   "  If  real  estate,  the  value  must 
be  established  by  a  signed  appraisal 
cMnsistent  with  ihe  requirements  of  part 
504  of  this  chapter.  *  *  * 


Subchapter  D — Regulations  Applicable  to 
All  Savings  Associations 

PART  563— OPERATIONS 

4.  The  authority  citation  for  part  563 
continues  to  read  as  follows: 

Authoritj-:  12  U.S.C  1462,  1462a.  1463. 
1464,  1467.  1468.  1817,  1818,  3806;  42  U.S.C. 
4106;  Pub.  L.  102-242.  sec.  306.  105  Slat. 
2236.  2335(1991). 

5.  Section  563.170  is  amended  bv 
revising  paragraph  (c.)(l)(iv)  to  read  as 
fnllow.s: 

§  5&3.1 70    Examinations  and  audits; 
appraisals;  establishment  and  maintenance 
of  records. 

«         »         »         »         * 

(c)  *    •    ' 

(D*  *  * 

(iv)  One  or  more  written  appraisal 
reports,  prepared  at  the  request  of  the 
lender  or  its  agent  and  for  the  lender's 
use.  and  signed  prior  to  the  approval  of 
such  application  (except  in  the  case  of 
an  approval  conditioned  upon  obtaining 
an  appraisal)  that  satisfies  the 
requirements  of  part  5G4  of  this  chapter: 
Provided,  however.  That  nothing  in  this 
paragraph  (c)(l)(iv)  shall  apply  to 
properly  improvement  loans,  as  that 
term  is  used  in  24  CFR  200.167,  insured 
by  the  Federal  Housing  Administration 
for  which  that  agency  does  not  require 
an  appraisal  or  certification  of 
valuation; 


PART  564— APPRAISALS 

6.  The  authority  citation  for  part  564' 
is  revised  to  read  as  follows: 

Authority:  12  U.S.C.  1462,  1462a.  1463. 
1464.  1828(m),  3331  et  seq. 

7.  Section  564.2  is  amended  by 
redesignating  paragraphs  (d)  through  (1) 
as  paragraphs  (e)  through  (m), 
respectively,  and  by  adding  a  new 
paragraph  (d)  to  read  as  follovrs: 

§564.2    Definitions. 

•  »         »         »         » 

(d)  Business  loan  means  a  loan  or 
extension  of  credit  to  any  corporation, 
general  or  limited  partnership,  business 
trust,  joint  venture,  pool,  syndicate,  sole 
proprietorship,  or  other  business  entity. 

*  »         *         «         « 

8.  Section  564.3  is  amended  by 
revising  paragraph  (a),  redesignating 
paragraphs  (b)  through  (d)  as  paragraphs 
(d)  through  (f),  and  adding  new 
paragraphs  (b)  and  (c)  to  read  as  follows: 

§564.3    Appraisals  required;  transactions 
requiring  a  State  certified  or  licensed 
appraiser. 

(a)  Appraisals  required.  An  appraisal 
p(?rformed  by  a  State  certified  or 
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lircnsfd  iippriiisor  is  required  for  all  rt!;il 
tstat(.'-roliitf!(l  financial  tr.insadions 
•■\<:('pl  thosi!  in  which: 

(1)  The  transaction  value  is  S2'>0.nn(l 
<ir  less; 

[2]  A  li(;n  on  real  estate  has  betn 
taki'n  as  collateral  in  an  abundance  of 
'  iiution; 

(.'<)  The  transaction  is  not  secured  hy 
rc'al  estatt!; 

(4)  A  lien  on  real  estate  has  iu'cn 
taken  for  purposes  other  than  tli-;  real 
estate's  value; 

(."i)  The  transaction  is  a  Inisinoss  loan 
that; 

(i)  Has  a  transaction  value  of  Si 
nnllion  or  less;  and 

!ii)  Is  not  dependent  on  flie  sale  of.  or 
rental  income  derived  from.  r(>al  estatt' 
as  the  primary  source  of  repavment; 

(H)  .'\  lease  of  real  estate  is  entt^red 
into,  unless  the  lease  is  the  economic 
equivalent  of  a  purchase  or  sale  of  the 
leased  real  estate; 

(7)  The  transaction  inxolvirs  an 
exislini^  extension  of  credit  at  the 
lending  institution,  provided  that: 

(il  There  has  been  no  obvious  and 
material  change  in  market  conditicjns  o.- 
physic:al  aspects  of  the  propertv  that 
threatens  the  adequacy  of  the 
institution's  real  estate  collateral 
protection  aft(;r  the  transaction,  even 
with  the  advancement  of  new  monies: 
or 

(ii)  There  is  no  advaiicenient  of  new 
monies,  other  than  funds  nocessarv  to 
(over  reasonable  closing  costs; 

(8)  The  transaction  involves  the    - 
purt  base,  sale,  investment  in.  exchange 
of.  or  (!Xtension  of  credit  secured  by,  a 
loan  or  interest  in  a  loan,  pooled  loans, 
or  interests  in  real  property,  including 
mortgaged-backed  securities,  and  each 
K.'.m  or  interest  in  a  loan,  pooled  loan, 
or  real  property  int^.^est  met  OTS 
regulatory  requirements  for  appraisals  at 
the  time  of  origination; 

('»)  The  transaction  is  whoilv  or 
p.irtially  insured  or  guaranteed  bv  a 
I  inited  States  government  agency  or 
I'nited  States  gov ennnent  sponsored 
.i'4'-ncy; 

(10)  The  transaction  (.'ilin'r: 


(i)  Qualifies  for  sale  to  a  United  Stales 
gov(;rnment  agency  or  United  States 
goyerrunent  sponsored  agencv;  or 

(ii)  Involves  a  residential  real  estate 
tran.saclion  in  which  the  appraisal 
f:onforms  to  the  Federal  National 
Mortgage  Association  or  Federal  Home 
Loan  Mortgage  Corporation  appraisal 
standards  applicable  to  that  category  of 
real  estate; 

(11)  The  regulated  institution  is  ac:ting 
in  a  bduciary  capacity  and  is  not 
requintd  to  obtain  an  appraisal  under 
othei  law;  or 

(12)  The  OTS  determimss  that  the 
services  of  an  appraiser  are  not 
nec(!ssary  in  order  to  protect  I  t'deral 
financial  and  public  policy  interests  in 
real  estate-related  financial  transactions 
or  to  protect  the  safety  and  soundness 
(.f  tlie  institution. 

(b)  Evaluations  requ'in'd.  For  a 
transaction  that  does  not  require  th<; 
ser\  ices  of  a  State  certified  or  iicenstni 
appraiser  under  paragraph  (a)(1).  (a)(.5) 
or  (a)(7)  of  this  section,  the  institution 
shall  obtain  an  appropriate  evaluation  of 
real  p.^operly  collateral  that  is  c:onsistent 
with  safe  and  sound  banking  practices. 

(c)  Appraisala  to  adrlrpss  safety  and 
:,oiindnrss  concurns.  The  OTS  reserves 
the  right  to  require  an  appraisal  untler 
this  part  whenever  the  agency  believes 
it  is  necessary  to  address  safetv  and 
sfiundness  concerns. 

•         ♦         *         »         . 

!).  .Section  504.4  is  revised  to  read  as 
follows: 

§  564.4    Minimum  appraisal  standards. 

For  federally  related  tran.sacfions.  all 
appraisals  shall,  at  a  minimum: 

(a)  Conform  to  generally  accepted 
apprai.sal  standards  as  evidenced  bv  the 
I  'niform  Standards  of  Professional 
A})praisal  Practice  (USPAP)  ' 
promulgated  bv  the  Appraisal  Standards 
Board  oftht;  .Appraisal  Foundation. 
1029  Vermont  Ave..  N\V..  Washington. 
DC  2(J0().T,  uide.ss  principles  of  safe  and 
sound  banking  require  compliancr:  with 
strict(!r  standards: 

(b)  Be  written  and  contaiji  sufficient 
i:iformat!(jn  and  analysis  to  support  tin- 
institution's  decision  to  engage  in  the 
tian-  If  tion; 


(c)  .Analyze  and  rt-'porl  appropriate 
deductions  and  discounts  for  proposed 
construction  or  renovation,  partially 
lea.sed  buildings,  non-market  lease 
terms,  and  tract  developments  with 
unsold  units; 

(d)  Be  based  upon  the  definition  of 
market  value  as  set  forth  in  this  part, 
and 

(e)  Be  performed  l)y  State  licm.sed  or 
certified  appraisers  in  accordance  with 
requirements  set  forth  in  this  part. 

10.  Section  564.5  is  amended  tn 
r(!vising  paragraph  (b)  to  read  as  f()llows; 

§564.5    Appraiser  independence. 

*         •         •         »         • 

(b)  FfP  cp[)rai',rrs.  (1)  If  an  a|)praisai 
is  prepared  by  a  fee  appraiser,  the 
appraiser  shall  be  engaged  directly  bv 
tht!  regulated  institution  or  its  agent, 
and  have  no  direct  or  indirect  intenist. 
financial  or  otherwise,  in  the  property 
or  the  transaction. 

(2)  A  regulated  institution  also  may 
accfipt  an  appraisal  that  was  prepared 
by  an  appraiser  engaged  diriH:t!v  by 
another  financial  services  institution,  if: 

(i)  The  appraiser  has  no  direct  or 
uuiirect  interest,  financial  or  otherwise, 
in  the  property  or  the  transa(.tion;  and 

(ii)  The  regulated  institution 
determines  that  the  appraisal  ( (inforniv 
to  the  requirements  of  this  part  and  is 
otherwise  acceptable. 

§564.8    [Amended] 

11.  Se(  tion  564.8  is  amended  bv 
removing  paragraph  {d)(l).  by  removing 
the  colon  following  the  introductorv 
text  of  paragraph  (d).  by  revising  the 
word  "Appraisals"  to  read  "appraisals" 
in  paragraph  (d)(2).  and  bv  removing  tli.- 
paragraph  fh^signation  fii)(2) 


Appendix  A    [Removed] 

12  .Appendix  .A  to  Part  51.4  i> 
removf'd. 

UMvd  April  fi.  I'cw. 

iiy  llieOificeol  Thrill  .S..|»r\isii,:: 
lonalhan  L.  Fiechfpr. 
Ai  tin^-J'lin-itor 
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I.  Background 
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INFORMATION: 


Anily  Propertv 
pro  ;ram  (24  CFR  part  291). 
of  one-to-four  family 
red  by  HUD  or 
)y  HUT),  includes  an 
Department  for  the 
properties  to 
entities,  tribes,  and 
organizations  for  use 
persons  (subpart  E  of  part 

cu*ent  regulations. 
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iSee  24  CFR  291.410(d).) 
leased  or  sold  to 

irst  come-firsl  served 
t  lan  10  percent  of  the 
js  of  October!,  mav  be 


leased  under  the  program;  there  is  no 
limitation  on  the  sale  of  properties. 

Applicants  may  purchase  properties, 
at  a  discount,  either  through  a  direct 
sale  or  by  submitting  a  competitive  bid. 
Applicants  that  choose  to  lease 
properties  may  purchase  them  at  any 
time  during  the  leasehold.  Leases  are  for 
a  one-year  term,  renewable  for  up  (o 
four  additional  one-year  terms,  for  Si  a 
year.  Lessees  are  responsible  for  all 
utilities,  teixes,  and  other  costs 
associated  with  operating  the  propertv. 
Under  24  CFR  291.415(d),  lessees  are' 
required  to  establish  an  escrow  account, 
with  HUD  as  a  co-signer,  and  make 
monthly  deposits  to  the  account  in  an 
amount  sufficient  to  reimburse  HUD  for 
any  taxes  on  the  property. 

II.  Amendments  by  the  Housing  and 
Community  Development  Act  of  1992 

Section  1407  of  the  Housing  and 
Community  Development  Act  of  1992 
(Pub.  L.  102-550,  approved  Oct.  28, 
1992;  hereafter  referred  to  as  '1992  HCD 
Act")  directs  the  Secretarv'  to  make 
several  amendments  to  this 
discretionary  program.  Subsection 
1407(a)  prohibits  the  Secretary  from 
making  a  property  available  for  lease 
under  the  homeless  initiative  program 
unless  the  property  has  first  been  listed 
and  made  generally  available  for  sale  to 
the  public  for  at  least  30  days. 

Subsection  1407(b)  of  the  1992  HCD 
Act  provides  an  exception  to  subsection 
1407(a)  with  respect  to  any  area  in 
which  the  Secretary  determines  that 
there  will  not  be  a  sufficient  quantity  cf 
decent,  safe,  and  sanitary  affordable 
housing  available  for  use  under  the 
program  if  properties  located  in  the  area 
are  first  made  generally  available  to  the 
public.  In  such  exception  cases,  the 
Secretary  will  make  available  to 
preapproved  applicants  up  to  10  percent 
of  the  total  number  of  properties  in  the 
HUD  inventory  for  the  area  before 
offering  those  properties  to  the  general 
public.  The  Secretary  is  also  directed  to 
consult  with  the  unit  of  general  local 
government  for  the  area  in  determining 
which  properties  should  be  reserved. 

The  1992  HCD  Act.  in  subsection 
1407(c),  also  directs  the  Secretary  to 
identify  and  describe,  upon  request  bv 
an  applicant  or  lessee,  any  exemptions 
or  reductions  related  to  the  payment  of 
property  taxes  under  State  or  local  laws 
that  may  be  applicable  to  lessees  or  to 
the  leased  properties.  Finally, 
subsection  1407(c)  of  the  1992  HCD  Act 
also  provides  that  the  Secretary  may  not 
require  the  lessee  to  make  deposits  for 
the  payment  of  taxes  into  an  escrow 
account,  where  such  an  exemption  or 
reduction  is  provided. 


III.  Final  Rule 

On  August  11,  1993,  the  Department 
published  a  proposed  rule  (58  FR 
42707)  which  would  implement  the 
changes  required  by  section  1407  of  th"- 
1992  HCD  Act,  as  well  as  some 
additional  conforming  changes.  This 
final  rule  implements  those  proposed 
changes  as  described  below. 

30-day  Marketing  Period  and  Exceptior, 

In  accordant  with  subsection 
1407(a),  this  final  rule  amends  24  CFR 
291.400(c)  to  reflect  the  statutory 
requirement  that  HUD  make  property 
available  for  sale  to  the  general  p.iblic 
for  at  least  30  days  before  HUD  makes 
the  property  available  for  lease  under 
the  program.  In  addition,  this  final  riilp 
also  requires  that  the  property  be 
vacant,  and  not  under  contract  or 
committed  to  another  program  for 
availability  under  the  lease  program. 

This  final  rule  also  adds  conforminp 
changes  to  §  291.410(d)  regarding 
notification  to  applicants  of  available 
properties.  After  the  public  sale  period, 
the  HUD  Field  Office  will  notify 
applicants  of  digible  properties 
available  in  the  ZIP  Code  areas 
previously  designated  by  them.  Specific 
properties  selected  by  an  applicant  will 
be  held  off  the  market  for  a  10-day 
consideration  and  inspt xlion  period, 
which  will  begin  to  run  upon  written 
notification  by  the  applicant  to  the  Finlii 
Office.  (The  Department  encourages 
applicants  to  notify  Field  Offices  by 
Facsimile  (FAX).)  Only  those  properties 
in  which  an  applicant  has  submitted  a 
WTitten  expression  of  interest  will  he 
held  off  the  market.  If  no  further 
communication  from  the  applicant  is, 
received  by  the  end  of  the  10-day 
consideration  and  inspection  period,  th'' 
Field  Office  will  resume  offering  the 
properties  for  sale  to  the  public. 

In  accordance  with  section  1407(b)  i)f 
the  1992  HCD  Act,  the  final  rule 
provides  an  exception  to  the  30-day 
listing  for  general  sale  in  Field  Offices 
having  200,  or  fewer,  total  properties  in 
inventory  as  of  October  1  of  each  year. 
HUD  has  determined  that  these  offices 
are  less  likely  to  have  properties 
available  for  applicants  after  30  days  on 
the  market.  HUD  will  select  these 
"exception  "  field  offices  based  upon  the 
number  of  properties  held  in  inventory 
as  of  October  1,  of  each  year  (initially 
October  1, 1993),  the  number  of 
properties  the  Department  anticipates 
acquiring  over  the  ensuing  12-month 
period  and  the  speed  with  which  such 
properties  are  selling.  In  "exception  " 
Field  Offices,  if  homeless  providers 
have  requested  to  lease  properties, 
properties  will  be  offered  to  them  for  :> 
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10-day  consideration  and  inspection 
period  before  the  properties  are  listed 
for  sale  to  the  general  public.  Field 
Offices  subject  to  this  exception  will 
notify  applicants  of  properties  in 
designated  ZIP  Code  areas  prior  to 
pubhc  listing  until  such  time  as  10 
percent  of  their  total  inventory,  as  of 
October  1,  has  been  leased.  The 
Assistant  Secretary  for  Housing-Federal 
Housing  Commissioner  will  supply  a 
list  of  the  exception  Field  Offices  to  the 
Assistant  Secretary  for  Community 
Planning  and  Development  and  all  field 
offices  on  an  annual  basis. 

The  final  rule  also  provides  that,  in 
those  Field  Offices  subject  to  the 
exception.  HUD  will  consult  with  units 
of  general  local  government  to  identify 
areas  where  there  is  a  need  for  units  for 
homeless  persons  and  will  make  this 
information  available  to  applicants. 
How-ever,  local  governments  will  not 
have  veto-power  over  where  properties 
used  by  the  homeless  are  located. 

Exception  From  or  Reduction  of  State 
and  Local  Property  Taxes 

The  final  rule  also  amends  24  CFR 
291.415(d)  to  describe  HUDS  duty 
under  subsection  1407(c)  of  the  1992 
HCD  Act  to  provide  information  to 
applicants  or  lessees  regarding  any 
exemption  from  or  reduction  of  property 
taxes  under  State  and  local  laws.  Under 
this  final  rule,  where  State  or  local  law 
grants  such  an  exemption  or  reduction. 
HUD  will  not  require  that  the  applicant 
establish  an  escrow  account  for  that 
portion  of  the  payment  of  property 
taxes. 

While  the  amendment  necessitated  by 
subsection  1407(c)  is  included  in  the 
final  rule,  the  Department  previously 
determined  that  this  provision  is 
effective  as  of  October  28,  1992.  the  date 
of  enactment  of  the  1992  HCD  Act.  HUD 
Field  Offices  were  instructed  to  provide 
this  information  upon  the  request  of  an 
applicant  or  lessee. 


Miscellaneous  Changes 

This  final  rule  also  amends  part  291 
to  reflect  changes  to  the  Department's 
Supportive  Housing  program.  The  1992 
HCD  Act  terminated  the  Supportive 
Housing  Demonstration  (formerly 
implemented  in  24  CFR  parts  577  and 
578),  and  replaced  it  with  a  new 
Supportive  Housing  program.  An 
interim  rule  for  that  program  was 
published  on  March  15.  1993  (58  FR 
13870).  and  is  codified  at  24  CFR  part 
583. 

Changes  to  the  Proposed  Rule 

Finally,  the  Department  has  made 
several  changes  to  the  proposed  rule  in 


this  final  rule.  Those  changes  are  as 
follows: 

A.  This  final  rule  requires  that 
applicants  submit  a  certification  of 
compliance  with  fair  housing  laws,  as 
well  as  other  nondiscrimination  and 
equal  opportunity  requirements,  as  part 
of  the  preapproval  process. 

B.  In  §  291.410(dj.  the  references  to  a 
♦45-day  period  have  been  changed  to  30- 
day  period.  The  45-day  reference  was 
inadvertently  put  in  the  proposed  rule, 
and  this  change  reflects  a  technical 
correction. 

C.  In  §291. 410(d).  and  with  regard  to 
re-offering  a  property  to  an  applicant, 
the  rule  is  changed  to  provide  that  an 
unsold  property  will  be  re-offered  to  an 
applicant  if  no  offer  from  the  public  has 
been  accepted  by  HUD,  rather  than  just 
received  by  HUD. 

D.  Section  291.410(d)  is  further 
modified  to  show  that  wTitten 
notification  of  interest  in  a  particular 
property  by  the  applicant  may  be  sent 
via  facsimile,  and  the  Department 
encourages  applicants  to  use  this 
method  of  notification.  Signed  leases 
may  also  be  transmitted  in  this  manner, 
followed  by  submission  of  the  original. 

E.  Section  291.410(e)  has  been  deleted 
from  the  final  rule.  The  Department 
believes  that  this  provision  was 
redundant  since  §  291.110.  as  published 
on  October  20.  1993.  in  an  interim  rule 
amending  the  Single  Family  Property 
Disposition  program,  sets  forth  tlie  same 
notification  procedures.  In  the  interest 
of  simplification  and  readability,  the 
Department  has  removed  this  provision. 

^      F.  Paragraphs  (b)  and  (c)  of  §  291.425 
have  been  changed  to  indicate  that  the 
sales  price  of  any  HUD-owned  property 
acquired  ujider  this  program  will  be 
discounted  in  an  amount  determined 
appropriate  by  the  Secretary,  but  not 
less  than  10  percent.  This  change  will 
make  the  rule  governing  the  homeless 
initiative  consistent  with  an  amendment 
to  §  291.110(a)  in  the  October  20.  1993 
interim  rule  for  the  Single  Family 
Property  Disposition  program. 

IV.  Discussion  of  Public  Comments 
From  Interim  Rule 

The  Department  received  38  public 
comments  in  response  to  the  proposed 
rule  published  on  August  11.  1993.  The 
foUuvving  discussion  summarizes  the 
comments  and  provides  HUD's 
responses  to  those  comments.  Every 
comment  was  reviewed  and  considered, 
although  it  may  not  be  specifically 
addressed  in  this  preamble. 

30-dav  Public  Listing  Period: 
§291 '400(c)(1) 

Comment:  The  Department  received 
twenty-one  comments  objecting  to  the 


regulatory'  change  which  requires  that 
HUD  offer  properties  for  sale  to  the 
public  for  30  days  prior  to  making  them 
available  for  leasing  to  homeless 
providers.  These  commenters  were 
generally  concerned  that  only  the  least 
desirable  properties  would  remain  in 
the  inventory  after  the  30-day  public 
listing  period  for  a  variety  of  reasons;  (a) 
The  increased  costs  associated  with 
repairing  the  least  desirable  properties; 
(b)  the  unsuitability  of  leasing 
remainder  properties  because  of 
problems  with  accessibility  to 
supportive  services;  and  (c)  the  location 
of  remainder  properties  often  being  in 
crime  ridden  areas. 

HUD's  response:  Section  1407(a)  of 
the  1992  HCD  Act  requires  that  HUD 
first  offer  properties  to  the  general 
public  for  at  least  30  days  before  HUD 
makes  such  properties  available  for 
leasing  to  homeless  providers.  However. 
HUD  believes  that  homeless  providers 
will  have  a  sufficient  number  of 
acceptable  properties  available  for  their 
programs  in  most  housing  markets  when 
the  30  day  marketing  priority  takes 
effect.  This  belief  is  based  upon  the 
number  of  single  family  properties 
currently  in  the  Department's  inventory 
and  the  number  of  new  acquisitions 
projected  throughout  any  given  year.  In 
addition,  the  Department  will 
administer  the  exception  provision  of 
the  law  with  attention  to  valid  concerns 
of  the  participating  homeless  providers, 
and  if  in  general  a  sufficient  number  of 
acceptable  properties  are  not  available 
to  applicants  after  the  public  listing 
period,  the  Department  will  revisit  the 
exception  provision  in  the  future. 

Exception  to  Public  Listing  Period  and 
Consultation  With  Units  of  Local 
Government:  §  291.400(c)(2) 

Comment:  Three  commenters  objected 
to  the  200-unit  exception  to  the  30-day 
public  listing  period  requirement.  One 
commenter  suggested  that  exceptions  be 
determined  based  upon  the  current  level 
of  usage  of  the  homeless  leasing 
program  in  an  area,  and  input  from  each 
field  office  as  to  where  and  wh.:thar  the 
exception  should  applv.  One 
commenter  recommended  that  the 
exception  to  the  30-day  public  listing 
period  should  apply  whenever  the 
inventory  in  a  field  office  is  less  than 
500  units.  One  commenter 
recommended  that  the  Community 
Planning  and  Development  Division  in 
each  field  office  work  with  Property 
Disposition  staff  to  determine  whether 
the  exception  to  the  30-day  listing 
period  requirement  should  applv. 

HUD's  response:  The  200  property 
threshold,  which  will  determine  what 
field  offices  must  offer  their  inventory  to 
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Notification  by  ZIP  Codes:  §291.410 

Comment:  Several  commenters 
objected  to  the  exclusive  use  of  ZIP 
codes  in  §  291.410  for  identifying  areas 
of  interest  by  homeless  providers  for 
leasing  properties,  and  notifying  the 
providers  of  available  properties  since 
many  communities  share  the  same  ZIP 
codes,  but  not  the  same  housing 
patterns. 

HUD's  response:  Property  listings 
must  be  based  upon  some  generally 
recognized  geographic  designation  that 
is  part  of  HUD's  existing  data  base.  The 
Department  currently  tracks  its  property 
acquisitions  by  ZIP  code.  Moreover,  the 
Department  is  not  aware  of  a  better 
method  for  tracking  and  identifying 
properties.  Finally,  the  Department  has 
not  experienced  any  difficulties  using 
this  approach  in  the  past,  nor  has  it  had 
any  complaints  regarding  this  method 
from  program  participants. 

Fair  Housing  Requirements 

Comment:  Several  commenters 
objected  to  the  absence  of  fair  housing 
requirements  in  the  rule.  These 
commenters  recommended  that  HUD 
require  that  the  homeless  providers 
submit  a  fair  housing  action  plan  and  an 
affirmative  marketing  plan.  One 
commenter  suggested  that  the 
Department  require  that  homeless 
providers  submit  a  certification  of 
compliance  with  fair  housing  laws. 

HUD's  response:  Since  the 
Department  cannot  control  which 
properties  or  what  geographic  areas  are 
represented  in  its  inventory,  a 
requirement  that  participating  agencies 
submit  a  fair  housing  action  plan  and  an 
affirmative  marketing  plan  is  not 
appropriate.  However,  the  Department 
requires  that  all  of  its  programs  be 
administered  in  a  non-discriminatory 
manner,  and  §  291.435  expressly  makes 
applicants  subject  to  the  Fair  Housing 
Act,  as  well  as  other  nondiscrimination 
and  equal  opportunity  requirements. 
The  Department  agrees  that  applicants 
should  submit  a  certification  of 
compliance  with  applicable  fair  housing 
laws.  Accordingly,  this  fin,.:l  rule 
amends  §  291.410(c)  to  require  that   • 
applicants  submit  a  certification  of 
compliance  with  fair  housing  laws,  as 
well  as  other  nondiscrimination  and 
equal  opportunity  requirements,  as  part 
of  the  preapproval  process. 

Miscellaneous  Comments 

Comment:  Several  commenters 
recommended  that  HUD  change  the  rule 
to  require  that  HUD  notify  local 
municipalitiesof  all  property 
disposition  properties. 

HUD's  response:  On  request,  HUD 
does  notify  local  officials  of  all 


properties  which  become  available  for 
purchase  within  their  jurisdiction. 
Comment:  Several  commenters 
suggested  that  HUD  give  local 
municipalities  an  opportunity  to 
purchase  homes  on  a  more  competitive 
basis.  A  few  conimenters  recommended 
that  HUD  offer  substantial  discounts  for 
bulk  purchases. 

HUD's  response:  The  Department 
believes  that  the  current  pricing 
structure  is  appropriate.  HUD  offers  to 
public  agencies  and  nonprofits  wishing 
to  purchase  a  HUD-owned  property  the 
following  discounts:  a  10  percent 
discount  off  the  list  price  on  single 
purchases,  a  15  percent  discount  off  the 
list  price  on  the  purchase  of  five  or  more 
properties,  and  a  30  percent  discount  off 
the  list  price  for  properties  located  in 
certain  designated  "revitalization 
areas." 

Comment:  Several  commenters 
suggested  that  HUD  change  the  leasing 
program  to  place  a  greater  emphasis  on 
supportive  services,  and  require  that 
providers  set  up  a  reserve  account  for 
participants  to  assist  the  participants  in 
moving  toward  independence. 

HUD's  response:  The  Department 
agrees  that  it  is  important  to  place  a 
greater  emphasis  on  the  availability  of 
appropriate  supportive  services  in  order 
to  maximize  the  long  term  benefits  of 
the  Homeless  Initiative  program; 
however,  requiring  that  homeless 
providers  establish  resene  accounts  to 
help  move  tenants  towards 
independence  seems  overly  burdenscmie 
to  homeless  providers  participating  in 
the  program  at  this  time. 

Co/nnien/;  Section  291.400(f)         , 
currently  provides  that,  to  the  extent 
practical  and  possible,  HUT)  will  avoiil 
excessive  concentration  in  a  single 
neighborhood  of  properties  leased  or 
sold  under  this  program.  Although  the 
Department  did  not  propose  to  change 
this  provision  in  the  proposed  rule,  a 
number  of  commenters  recommended 
that  the  Department  define  "excessive 
concentration"  in  the  final  rule. 

HUD's  response:  The  Department 
previously  addressed  this  issue  in  the 
final  rule  published  September  16, 
1991,  wheie  we  stated  that  "HUD 
believes  that  the  need  to  avoid  excessive 
concentration  in  a  single  neighborhood 
is  important  to  the  goal  of  integrating 
former  homeless  persons  into  the 
community.  However,  rigid  standards 
*   *   *  would  be  counterproductive,  and 
do  not  recognize  the  diversity  of 
communities  and  needs.  The  need  for 
flexibility  outweighs  the  need  to 
establish  strict  standards  to  ease 
delivery  of  supportive  services."  Based 
upon  past  experience  in  this  program, 
the  Department  continues  to  believe  that 


Federal  Register  /  Vol.  59.  No.  108  /  Tuesday.  June  7.  1994  /  Rules  and  Regulations 


29509 


a  rigid  definition  would  be 
counterproductive.  Accordingly,  the 
rule  is  unchanged  on  this  issue. 
However,  if  in  the  future,  this  proves  to 
be  a  problem,  the  Department  will 
revisit  the  issue  at  that  time. 

Comment:  One  commenter  objected  to 
the  single  family  property  disposition 
homeless  initiative  program  in  general, 
arguing  that  it  is  incompatible  with 
local  municipal  housing  patterns,  and 
that  leasing  PD  properties  to  homeless 
providers  causes  declining  property 
values. 

HUD's  response:  There  is  no  evidence 
that  leasing  PD  properties  to  homeless 
providers  has  caused  values  to  decline. 
However,  in  most  housing  markets, 
HUD  properties  will  now  be  offered  first 
to  the  general  public  before  being  made 
available  for  lease  to  homeless 
providers.  This  should  enhance 
homeownership  opportunities,  as  well 
as  provide  greater  stability  in  residential 
neighborhoods. 

Comment:  Three  commcnters 
supported  the  proposal  that  HUD  limit 
the  number  of  properties  held  off  market 
for  any  applicant  at  any  one  time  based 
upon  the  applicant's  financial  capacity 
and  past  performance. 

HUD's  response:  HUD  believes  that 
the  number  of  properties  held  off  the 
market  for  an  applicant  should  relate  to 
that  applicant's  prior  housing 
experience  and  demonstrated  capacity 
to  administer  the  program.  Field  offices 
currently  have  the  discretion  to 
determine  the  appropriate  number  of 
properties  for  any  applicant. 

Comment:  Two  commenters 
recommended  that  HUD  grant  the  field 
offices  more  discretion  in  the  program's 
administration. 

HUD's  response:  On  November  2, 
1993  (58  FR  585fi0).  the  FHA 
Commissioner  redelegated  to  field 
offices  the  authority  to  waive 
handbooks,  notices,  directives  and  other 
issuances  for  Housing  programs  unless 
a  regulatory  or  statutory  provision  is 
involved.  As  a  result  of  this  redelegation 
of  authority,  field  offices  now  have  more 
flexibility  in  program  administration  of 
the  single  family  property  disposition 
homeless  initiative  program. 

Comment:  Two  commenters 
recommended  that  HUD  change  the  way 
it  administers  the  ten  percent  cap  on 
leasing  property  to  homeless  providers. 
These  commenters  believe  that  leased 
properties  are  counted  toward  the 
annual  ten  percent  cap  each  time  their 
annual  lease  is  renewed. 

HUD's  response:  Properties  leased  to 
homeless  providers  are  counted  only 
once  against  the  ten  percent  of  annual 
inventory  cap.  Renewal  of  a  lease  does 
not  mean  that  an  individual  property  is 


counted  twice  in  one  year  towards  the 
limitation  on  the  number  of  properties 
which  may  be  leased  for  this  purpose. 
Moreover,  in  the  past,  the  Department  as 
a  whole  has  never  leased  ten  percent  of 
the  nationwide  inventory  to  homeless 
providers,  so  that  individual  field 
offices  exceeding  their  own  ten  percent 
threshold  may  request  reallocation  of 
authority  to  lease  fi-om  other  areas. 

V.  Other  Matters 

A.  Executive  Order  12866 

This  rule  was  reviewed  by  the  Office 
of  Management  and  Budget  (OMB) 
under  Executive  Order  12866  on 
Regulatory  Planning  and  Review.  Any 
changes  made  in  this  rule  as  a  result  of 
that  review  are  clearly  identified  in  the 
docket  file,  which  is  available  for  public 
inspection  in  the  Office  of  the  Rules 
Docket  Clerk,  room  10276.  451  Seventh 
Street  SW..  Washington,  DC. 

B.  Environmental  Impact 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  was 
made  in  accordance  with  HUD 
regulations  at  24  CFR  part  50,  which 
implement  section  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1969  for  the  proposed  rule  published  on 
August  11.  1993.  The  Department  has 
determined  th^  the  Finding  is  not 
affected  by  the  changes  in  this  final  rule. 
The  Finding  is  available  for  public 
inspection  between  7:30  a.m.  and  5:30 
p.m.  weekdays  in  the  Office  of  the  Rules 
Docket  Clerk,  room  10276,  451  Seventh 
Street  SW.,  Washington,  DC. 

C.  Executive  Order  12612,  Federalism 

The  General  Counsel  has  also 
determined,  as  the  Designated  Official 
for  HUD  under  section  6(a)  of  Executive 
Order  12612.  Federalism,  that  the 
policies  contained  in  this  rule  do  not 
have  federalism  implications  and.  thus, 
are  not  subject  to  review  under  that 
Order.  ' 


D.  Executive  Order  12606,  the  Family 

The  General  Counsel,  as  the 
designated  official  under  Executive 
Order  12606.  The  Family,  has 
determined  that  the  Single  Family 
Property  Disposition  Homeless 
Initiative,  generally,  has  a  positive  and 
beneficial  impact  on  the  formation, 
maintenance,  and  general  well-being  of 
homeless  families,  and  the  amendments 
made  by  this  rule  will  not  significantly 
change  the  overall  impact  of  the  rule  on 
families.  Therefore,  the  rule  is  not 
subject  to  review  under  that  Order. 

E.  Regulatory'  Flexibility  Act 

The  Secretary,  in  accordance  with  the 
Regulatory  Flexibility  Act  (5  U.S.C. 


605(b)).  has  reviewed  this  rule  before 
publication  and  by  approving  it  certifies 
that  this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Specifically, 
the  rule  modifies  the  procedures  under 
which  HUD  makes  properties  available 
for  lease  to  governmental  entities  and 
private  nonprofit  organizations  for  use 
by  homeless  persons. 

F.  Paperwork 

The  amendments  made  to  24  CFR  part 
291  by  this  final  rule  will  not  add  any 
additional  information  collection 
burden  to  that  already  approved  by  the 
Office  of  Management  and  Burden 
under  the  Paperwork  Reduction  Act  and 
assigned  OMB  approval  numbers  2502- 
0412  and  2502-0306. 

G.  Regulatory  Agenda 

This  rule  was  listed  as  Sequence  No. 
1606  in  the  Department's  Semiannual 
Agenda  of  Regulations  published  at  59 
FR  20424,  20452  on  April  25,  1994, 
under  Executive  Order  12866  and  the 
Regulator>-  Flexibility  Act. 

List  of  Subjects  in  24  CFR  Part  291 

Community  facilities.  Conflict  of 
interests.  Homeless,  Lead  poisoning. 
Low  and  moderate  income  housing. 
Mortgages,  Reporting  and  recordkeeping 
requirements,  Surplus  government 
property. 

Accordingly,  for  th;;  reasons  stated  in 
the  preamble,  part  291.  subpart  E,  of 
title  24  of  the  Code  of  Federal 
Regulations  is  amended  as  follows: 

PART  291— DISPOSITION  OF  HUD- 
ACQUIRED  SINGLE  FAMILY 
PROPERTY 

1.  The  authority  citation  for  24  CFR 
part  291  is  revised  to  read  as  follows: 

Authority:  12  U.S.C.  1709  and  171.5b;  42 
U.S.C.  1441.  1441a,  and  3535(d), 

2.  In  §  291.400,  paragraph  (b)  is 
amended  by  removing  the  word 
"Demonstration";  and  paragraphs  (c). 
(d),  and  (e)  are  revised  to  read  as 
follows: 

§291.400    Purpose  and  scope. 

•         •         •         •         . 

(c)  Property  available  for  lease  ivitb 
option  to  purchase.  (1)  HUD  will  make 
available  up  to  10  percent  of  its  total 
inventory  of  properties  as  of  October  1. 
1993.  Thereafter,  on  October  1  of  each 
year,  the  10  percent  figure  will  be 
adjusted  upward  or  downward  to  reflect 
increases  or  decreases  in  the  total 
inventory.  Property  will  be  available  for 
lease  under  the  terms  and  conditions 
described  in  §291.415,  in  accordanc»t 
with  the  following  criteria: 


29510  lederal  Register  /  Vol.  59.  No.  108  /  Tuesday,  June  7.  1994  /  Rules  and  Regulations 


pert} 


he 
n  )t 


(i)  The  propfcrty 
sale  for  at  lea 
provided  in  pdr 
sect  ion; 

(ii)  The  pro 

(iii)  A  sales 
accepted  for  t 
property  has 
another  prograln 

(2)  Where  a 
fewer,  total 
October  1  of  i 
applicants  hnv 
properties  in  c*rtai 
such  propertie 
apphcants  for 
for  sale  to  the 
percent  of  the 
Field  Office  ha 
also  take  into 
of  properties  i 
anticipates  acq 
month  period 
acquired  prope^ 
area.  HUD  will 
basis,  with  uni 


y  is  vacant;  and 
(  ontract  has  not  been 
property,  or  the 
been  committed  to 


ei  p 


o  )tic 


government  in 
area  where  th 
for  homeless 

(d)  Property 
McKinnpy  Act 
program  lease- 
Eligible  properl  i 
under  a  lease- 
agreement, 
conditions 
Supportive  Hoi 
for  acquisition 
583. 

(e)  Properties 
Eligible  propert 
competitive  sal 
market  value.  1 
determined  a 
but  not  less  tlia 
terms  and  con 
§291.425. 


ield  Office  has  200.  or 
prs^perties  in  inventon'  on 
:h  year,  and  where 
;  requested  to  lease 

n  designated  an?as, 
will  be  offered  first  to 
pase  before  being  listed 
[  eneral  public  until  10 
I  Ota!  inventory  of  the 
;  been  leased.  HUD  will 
siderafion  the  number 
the  Department 
liring  over  the  next  12- 
d  the  speed  with  which 
ies  are  selling  in  the 
consult,  on  an  annual 

of  general  local 
he  area  on  parts  of  the 
is  a  need  for  housing 


cms 
fat 


f  nc 


SI 


[Amer  ded] 


§291.405 

3.  In  §291. 40 
"Applicant"  is 
the  word 
removing  the  w 
578.5"  and  repl 
CFR  part  583 
definition  of  "E 
amended  by  ad( 
before  "single 
the  definition  o 
Demonstration 

4.  Section  291L4 
revising  paragra  )h 
adding  paragrap  i 
paragraph  (d) 


,  tc 


§291.410    Applidant 
notification  of  ell<  lbl< 


Federal  Register  /  Vol.  59.  No.  108  /  Tuesday.  June  7.  1994  /  Rules  and  Regulations  295 1 1 


has  been  listed  for 
30  days,  except  as 
agraph  (c)(2)  of  this 


persons. 

vailable  under  a 
upportive  Housing 
ption  agreement. 
ies  will  be  available 
on  to  purchase 
untlsr  the  terms  and 
desc  ribed  in  §  291  420.  to 
sing  program  applicants 
rants  under  24  CFR  part 

available  for  sale. 
es  will  be  available  for 
or  direct  sale  for  fair 
dss  a  discount 
pj^opriate  by  the  Secretary 

10  percent,  under  the 
d  tions  described  in 


i:i 


the  definition  of 
<  mended  by  removing 

ion",  and  bv 
)rds  "24  CFR  577.5  or 
ting  them  with  "24 

the  last  sentence;  the 
igible  properties"  is 
ing  the  word  "vacant" 

lily  properties";  and 
"Supportive  Housing 
is  removed. 

10  is  amended  by 
c)  introductory  text. 

(c)(6).  and  revising 
read  as  follows: 


fcm 


preapproval; 
le  properties. 


(c)  Applicant  data  and  certification. 
To  obtain  preapproval,  applicants  must 
provide  the  appropriate  HUD  Field 
Office  with  the  following  data  and 
certification: 

(1)'   •   * 

(2)*   •  * 

(3).'    *    • 
(4)  .    .   . 

(5)*   •    • 

(6)  A  certification  of  the  applicant's 
intent  to  comply  with  the  requirements 
of  the  nondiscrimination  and  equal 
opportunitv  requirements  set  forth  in 
§291.435.  " 

(d)  Notification  of  digitile  properties 
avai'ablt  for  lease  (1)  Applicants, 
preapproved  by  HUD  as  described  in 
paragraph  (a)  of  this  section,  must 
designate  geographic  areas  of  interest  by 
ZIP  Code  to  the  appropriate  HUD  Field 
Office(sj,  and  must  indicate  their 
intention  to  lease  properties  in  those 
areas. 

(2)(i)  Upon  request,  and  after 
properties  have  been  listed  for  sale  to 
the  general  public  for  at  least  30  days, 
except  as  provided  in  paragraph 
(d)(2)(ii)  of  this  section.  Field  Offices 
will  notify  applicants,  in  writing,  of 
available  eligible  properties  in  the  ZIP 
Code  areas  previously  designated  by  the 
applicant.  Specific  properties  selected 
by  the  applicant  will  be  held  off  the 
market  for  a  10-day  consideration  and 
inspection  period  beginning  to  run  upon 
notification  by  the  applicant  to  the  Field 
Office.  (Where  notification  is  by  mail, 
the  10-day  period  will  begin  to  run  five 
days  after  mailing.)  Only  those 
properties  in  which  the  applicant  has 
expressed  an  interest  will  be  held  off  the 
market.  If  a  signed  lease  is  not  received 
from  the  applicant  by  the  end  of  the  10- 
day  consideration  and  inspection 
period,  the  Field  Office  will  resui 
offering  the  properties  for  sale. 
(Facsimile  (FAX)  transmissions  arc 
acceptable.) 

(ii)  Where  properties  are  made  ' 

available  to  applicants  before  being      f 
listed  for  sale  to  the  public,  as  described 
in  §  291.400(c)(2),  upon  request,  Fiel; 
Offices  will  notifv'  applicants,  in/ 
writing,  when  eligible  propertied 
become  available  in  the  ZIP  Cod^  at/eas 
previously  designated  by  the  appMcant. 
Those  properties  will  remain  available 
for  a  10-day  consideration  and 
inspection  period  before  being  listed  for 
sale  to  the  public.  The  10-day  period 
will  begin  to  run  upon  notification  of 
the  applicant  by  the  Field  Office. 
(Where  notification  is  by  mail,  the 
consideration  period  will  begin  to  run 
five  days  after  mailing.)  Applicants 
must  submit  a  signed  lease  to  the  Field 
Office  by  the  end  of  the  10-day  period. 
(Facsimile  (FAX)  transmissions  are 


inr* 

arc     ^ 


acceptable.)  If  a  signed  lease  is  not 
received  by  the  end  of  the  10-day 
period,  the  Field  Office  will  offer  the 
properties  for  sale  to  the  general  pubfic. 
After  the  initial  10-day  consideration 
and  inspection  period,  a  property  will 
not  be  available  to  applicants  for  lease 
again  until  it  has  been  offered  to  the 
public  for  30  days.  If  an  applicant 
expresses  an  interest  in  leasing  a 
property  during  or  after  the  30-day 
public  sale  period,  the  Field  Office  will 
offer  the  property  to  the  applicant  for  10 
days  after  the  public  sale  period, 
provided  the  property  is  un.sold.  no 
offer  from  the  public  has  been  accepted, 
and  the  property  is  not  in  a  public  bid- 
offering  period  or  committed  to  another 
purpose  or  program. 

(iii)  In  notifying  applicants  of 
available  properties.  Field  Offices  will 
coordinate  the  dissemination  of  the 
infoniiation  to  ensure  that  where  more 
than  one  applicant  designates  a  specific' 
area,  those  applicants  receive  the  list  of 
piopcrtios  at  the  same  time,  based  on 
intervals  agreed  upon  between  HUD  and 
the  applicants.  Properties  will  be  leased 
or  sold  to  applicants  ona  first  come-first 
served  basis. 

(iv)  HUD  may  limit  the  number  of 
properties  held  off  the  market  for  an 
applicant  at  any  one  lime,  based  upon 
the  applicant's  financial  capacity  and 
past  performance  as  determined  bv  HUD 
from  information  provided  in  the 
preapproval  process  and  observations 
made  during  monitoring  of  a  program  in 
progress. 

5.  Section  291.415  is  amended  by 
redesignating  paragraph  (d)(1)  as 
paragraph  (d)(l)(i).  by  adding  paragraph 
(d)(l)(ii),  and  by  revising  the  first 
sentence  of  paragraph  (0(1),  to  read  as 
follows: 

§291.415    Lease  witti  option  to  purchase 
properties  for  use  by  the  homeless. 

•         *         •         •         * 

(d)  Property  operating  costs  and 
insurance. 

(l)(i)*   *   * 

(ii)  Upon  request  by  an  applicant  or 
lessee,  HUD  will  identify  and  describe 
any  exemptions  or  reductions  relating  to 
payment  of  property  taxes  imder  State 
or  local  laws,  for  the  jurisdiction 
requested  by  the  applicant  or  lessee, 
that  may  be  applicable  to  lessees  or  to 
properties  leased  under  this  subpart.  If 
a  lessee  of  a  property  under  this  subpart 
is  provided  an  exemption  from  any 
requirement  to  pay  State  or  local 
property  taxes,  or  a  reduction  in  the 
amount  of  any  such  taxes,  the  lessee 
will  be  required  to  establish  an  escrow 
account  to  cover  only  the  amount  of 
taxes  owed. 


(0  Purchase  of  leased  properties.  (1) 
Lessees  that  desire  to  purchase  leased 
properties  during  the  lease  term  will  be 
offered  the  properties  at  the  lower  of  the 
fair  market  value  established  at  the  time 
of  the  initiation  of  the  lease  or  at  the 
time  of  the  sale,  less  a  discount 
determined  appropriate  by  the  .Secretary 
but  not  less  than  10  percent,  provided 
lessees  agree  to  use  the  properties  either 
to  house  low-inc:ome  tenants  for  a 
p(;riod  of  not  le.ss  than  10  years  or  to 
resell  the  properties  to  low-income 
buyers.  *   •   * 
•         »         •         «         » 

G.  Sef  tion  291.420  is  amended  b\ 
revisin)4  the  section  heading  and 
paragraphs  (a)  (1)  and  (3).  and  by 
removing  the  word  "Demonstration" 
from  the  first  .stMitence  of  paraj^raph  (b). 
to  read  as  follows: 

§  291.420    Supportive  Housing  program 
lease-option  to  purchase  properties. 

{■'i)  Ltasr-option  for  SuppoiUvr 
Housing  program  applicants.  .[1)  LbgiMe 
properties  will  be  available  under  a 
lease-option  agreement  to  applicants  fur 
ntqiiisition  ^.'rants  under  the  Supj)iirtive 
Honsinj,  program,  as  descriln-d  in  24 
CFR  part  583.  An  applic  ant  m.iy  enter 


into  a  lease-option  agreement  with  HUD 
for  up  to  six  months  while  its 
application  for  Supportive  Housing 
assistance  is  being  reviewed  by  HUD. 

«         •         *        •        » 

(3)  The  applicant  may  purchase  the 
property  for  fair  market  value,  less  a 
discount  determined  appropriate  bv  the 
Secretary  but  not  less  than  10  percent, 
at  any  time  during  the  lease  period  in 
accordance  with  the  terms  of 
§291.415(f). 
•         »         •         .         . 

7.  Section  291.425  is  amended  by 
revising  paragraphs  (b)  and  (c)  to  read 
as  follows: 

§  291 .425    Sale  of  properties  for  use  by  the 
homeless. 

»         *         •         »         * 

(b)  Direct  sales.  In  accordance  with 
§291. 110(a).  the  piirchas(  price  for  the 
propcirty  will  be  at  the  fair  n-.arket  \aiui' 
established  for  the  propertv  in  the 
api)roved  disposition  program,  less  a 
discount  determined  appropriate  by  the 
.Secretary  but  nul  less  than  10  pen  ent. 

(c)  Competithe  sales.  As  an 
alternative  to  direct  sales,  an  applicant, 
whether  Or  not  preapproved,  mav 
subnii'  a  c(!nipefi!i\e  bit!  on  anv 


property  listed  for  sale  to  the  general 
public,  as  described  j^  §291.105.  If  the 
HUD  Field  Office  accepts  the  bid.  the 
net  amount  due  HUT)  will  be  reduced  by 
a  discount  determined  appropriate  by 
the  Secretary  but  not  less  than  10 
percent. 

*  *  •  •  • 

8.  .Sec:tion  291.435(a)(1)  is  amended 
by  replacing  the  period  at  the  em\  of  the 
paragraph  with  a  semi-colon,  and  !)y 
adding  the  following  language  after  the 
final  semi-colon: 

§  291.435    Applicability  of  other  Federal 
requirements. 

•  »         •         •         • 

(a)  .Xondiscriinination  and  equal 
opportunity.  •   *   •  and.  where 
applicable,  the  Americans  with 
Disabilities  Act  (42  U.S.C.  12131)  ar.d 
implementing  regulations  a!  28  CFR 
parts  35  and  3i\. 

•  •         •         •         • 

IXiIed:  April  5.  1!I04. 
Nicolas  P.  RelNinas, 

Assi.>,t.iiit  Seirrtiir\  for  Hrii-i!)};Ftdt.i>:l 
I  lousing  Commissiont^r. 
li'R  Dni  .  (»4-l:t72'(  Filed  (.-*>-'«4:  K  a:  .;ir.| 
BILLING  CODE  4210-27 -P 


/OL    ^^M 

59     ^^H 

iss   ^^1 

8       ^^H 
J  E     ^^1 

994  ^^H 

IMI     ^^H 

Tuesday 
June  7,  1994 


Part  rv 


Department  of 
Housing  and  Urban 
Development 


Office  of  the  Secretary 


Proprietary  Information  Submitted  by  the 
Federal  National  Mortgage  Associatfon 
and  the  Federal  Home  Loan  Mortgage 
Corporation;  Notice 


29514 


Federal  Register  /  Vol.  59,  No.  108  /  Tuesday,  June  7,  1994  /  Notices 


DEPARTMENT  Of  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  thie  Sec  'etary 

[Docket  No.  N-94-<  786;  FR-3734-H-01] 

Proprietary  Infon  nation  Submitted  by 
the  Federal  National  Mortgage 
Association  and  ihe  Federal  Home 
Loan  Mortgage  Corporation 


AGENCY:  Office  of  the 
and  Urban  Devek  p 
ACTION:  Notice  of 


N(t 


Secre  tarv 


e  tit 


SUMMARY:  This 
Order  of  the 
Urban  Developnieht 
information  submitted 
National  Mortgagi 
Mae".  "Govemni 
Enterprise",  or  " 
Home  Loan  Mortgfege 
("Freddie  Mac" 
Sponsored  Enterp 
Department  of  Ho 
Development  ( " 
and  shall  not  be  d 
at  this  time. 


ice  sets  forth  the 
y  of  Housing  and 
that  certain 
by  the  Federal 
Association  ("Fannie 
-Sponsored 
")  and  the  Federal 
Corporation 
Goverrunent- 
ise",  or  "GSE")  to  the 
ising  and  Urban 

')  is  proprietary 
sclosed  to  the  public 


GSE 


H  7D 


EFFECTIVE  DATE  OF 
1994. 

COMMENTS:  Intere^ed 
invited  to  submit 
this  Notice  of  Tei 
Rules  Docket  Cler  ; 
of  the  General  Coiinsel 
Housing  and  U 
Seventh  Street  SV\ 
20410-0500.  Comin 
considered  in  dev 
subsequent  order  J 
implementing  the 
authority  respecti 
Freddie  Mac  to 
summer.  While  no 
for  comments  to  b 
developing  the  n 
must  be  received  { 
date  established  ir 
regulations 

Communication 
above  docket 
Facsimilie  (FAX) 
acceptable.  A  cop) 
communication  supm 
available  for  publ 
copying  during  re; 
(7:30  a.m.  to  5:30 
the  above  address 


be  p 


num  )er 


h: 


7C3 
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hearing-  or  speech-impaired  persons 
(TDD)  is  available  at  (202)  708-0770. 
(These  are  not  toll-free  telephone 
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SUPPLEMENTARY  INFORMATION: 

The  Temporary  Order 

By  the  authority  vested  in  me  as 
Secretary'  of  Housing  and  Urban 
Development,  under  sections  1323  and 
1326  of  the  Federal  Housing  Enterprise 
Financial  Safety  and  Soundness  Act.  12 
U.S.C.  4543  and  4546, 1  have 
determined  that  certain  information, 
identified  in  the  attached  Exhibit  A, 
contained  in  the  loan-level  data  files 
which  were  submitted  by  the  Federal 
National  Mortgage  Association  and  the 
Federal  Home  Loan  Mortgage 
Corporation  to  the  Department  of 
Housing  and  Urban  Development,  as 
required  under  the  Interim  Housing 
Goals,  should  be  deemed  proprietary 
information.  Accordingly,  under  the 
authority  of  section  1326  of  the  Act,  1 
hereby  order  that  this  information  be 
withheld  from  public  disclosure  at  this 
lime.  The  basis  and  terms  of  this 
Temporary  Order  are  set  forth  fully 
below. 

Background 

The  Federal  Housing  Enterprise 
Financial  Safety  and  Soundness  Act  of 
1992,  enacted  as  Title  XIII  of  the 
Housing  and  Community  Development 
Act  of  1992,  (Pub.  L.  102-550,  approved 
October  28,  1992),  codified  generally  at 
12  U.S.C.  4501-4561  ("the  Act"),' 
requires  the  Secretary  to  establish  and 
monitor  the  performance  of  Fannie  Mae 
and  Freddie  Mac  in  meeting  annual 
goals  for  mortgage  purchases  on  housing 
for  low-  and  moderate-income  families, 
housing  located  in  central  cities,  and 
special  affordable  housing,  i.e.,  housing 
meeting  the  needs  of  and  affordable  to 
low-income  families  in  low-income 
areas  and  very  low-income  families.  On 
October  13,  1993,  the  Secretary- 
published  the  housing  goals  and 
requirements  for  the  GSEs'  mortgage 
purchases  for  the  1993-94  transition 
period  in  Notices  of  Interim  Housing 
Goals  ("the  Notices").  58  FR  53047- 
53096. 

Under  the  Notices,  the  Secretary 
required  the  GSEs  to  submit  certain  data 
on  their  mortgage  purchases  by  March  1 . 
1994.  This  information  is  to  assist  the 
Secretary'  in  monitoring  the  GSEs' 


'  Unless  otherwise  specified,  ail  section  cites 
herein  are  cites  to  the  Federal  Housing  Enterprises 
Financial  Safety  and  Soundness  Act  of  1992. 
.Sections  1331-1316  of  that  Act  are  codified  at  12 
r  SC.  4.Sr.l-<>6. 


performance  under  the  goals  and  to 
satisfy  the  requirements  of  subsections 
309(m)-(n)  of  the  Federal  National 
Mortgage  Association  Charter  Act,  12 
U.S.C.  1723a(m)-(n),  and  subsections 
307(e)-(f)  of  the  Federal  Home  Loan 
Mortgage  Corporation  Act,  12  U.S.C. 
1456(e)-(f).  Sections  309(m)  and  307(e) 
under  these  Acts  mandate  that  the  GSEs 
collect,  maintain  and  provide  to  the 
Secretary  data  relating  to  their 
mortgages  on  single  family  and 
multifamily  housing  and  sections  309(n) 
and  307(f)  require  that  the  GSEs  report 
aggregate  information  on  their 
mortgages  to  Congress. 

Under  the  Notices,  the  Secretary 
required  each  GSE  to  prov  ide 
information  in  two  forms — loan-level 
data  files  that  provide  detailed 
informaticjn  on  each  mortgage  loan 
purchased  by  the  GSE,  and  data  .'•eports 
that  aggregate  data  on  mortgage  li.ans  in 
various  ways.  In  addition,  the  Sucretarv 
required  each  GSE  to  provide  a  written 
report  discussing  its  performance  under 
the  housing  goals.  The  information 
required  in  the  loan-level  data  files 
includes  detailed  information  on 
individual  Joans  purchased  by  the  GSEs 
including:  The  borrower{s')  annual 
income,  race,  and  gender:  census  tract; 
other  geographic  identifiers;  loan-to- 
value  ratio;  numl)er  of  units;  owner- 
occupancy  status;  and  other  details  on 
the  mortgage,  the  property,  and  the 
borrower{s).  The  information  required 
for  the  data  reports  includes  aggregate 
data  concerning:  The  amount  of 
mortgage  purchases  that  qualify  towards 
each  housing  goal,  classified  by  number 
of  units  and  dollar  volum.e;  mortgagors' 
income;  race;  location  of  propertv;  and 
various  other  categories. 

Legal  Requirements  Regarding 
Proprietary  Information 

Section  1323  of  the  Act.  12  U.S.C. 
4543,  provides  that  the  Secretary  shall 
make  available  to  the  public  the  data 
submitted  by  the  GSEs  in  the  reports 
required  under  section  309(m)  of  the 
Federal  National  Mortgage  Association 
Charter  Act  and  section  307(e)  of  the 
Federal  Home  Loan  Mortgage 
Corporation  Act  except  the  data  that  the 
Secretary  determines  by  regulation  or 
order  pursuant  to  section  1326,  12 
U.S.C.  4546,  is  proprietary.  Section 
1323(b)(2)  of  the  Act,  12  U.S.C. 
4543(b)(2).  specifically  provides  that  the 
Secretary  may  not  restrict  access  to  data 
consisting  of  income,  census  tract 
location,  race,  and  gender  of  mortgagors 
of  single  family  properties.  Section  1326 
provides  that  the  Secretary  may  by 
regulation  or  order  provide  that  certain 
information  shall  be  treated  as 
proprietary  and,  pending  the  issuance  of 
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a  final  decision  on  the  matter,  the 
material  may  not  be  disclosed. 

The  Freedom  of  Information  Act 
(FOIA)  under  Exemption  4,  5  U.S.C. 
552(b)(4).  allows  confidential  business 
information  to  be  protected  from 
disclosure,  and  the  Trade  Secrets  Act, 
18  U.S.C.  1905,  forbids  Government 
officers  and  employees  from  releasing 
trade  secret  and  other  confidential 
business  information.  Executive  Order 
No.  12,600,  3  CFR  at  235  (1988). 
requires  that  agencies  notif\'  submitters 
of  confidential  business  information  of 
requests  under  FOIA  for  such 
information  and  that  agencies  afford 
submitters  an  opportunity  to  comment 
on  release  of  the  requested  information. 
If  an  agency  determines  to  release 
notwithstanding  a  submitted  objection, 
the  Executive  Order  requires  that  the 
agency  notify  the  submitter  reasonably 
prior  to  release.  The  President  of  the 
United  States,  by  memorandum,  dated 
October  4,  1993,  to  Heads  of 
Departments  and  Agencies,  emphasized 
the  importance  of  public  disclosures 
under  FOIA  and  an  implementing 
memorandum  from  Lhe'Attorney 
General,  attached  to  the  President's 
memorandum,  instructed  agencies  to 
disclose  information  unless  disclosure 
would  harm  an  interest  protected  by  a 
FOIA  exemption.  The  President's  and 
the  Attorney  Genera!  s  memoranda  do 
not  alter  Executive  Order  No.  12,600. 

In  addition  to  the  legal  requirements 
respecting  proprietary  information,  the 
Privacy  Act  of  1974,  5  U.S.C.  552a,  and 
FOIA  Exemption  6,  5  U.S.C.  552(b)(6). 
pertain  to  the  disclosure  of  information 
on  individuals.  Accordingly,  even  if 
information  is  not  withheld  as 
proprietary,  it  still  may  be  withheld 
pursuant  to  the  Privacy  Act  or 
Exemption  6. 

Information  Regarded  as  Proprietary  by 
the  GSEs 

Prior  to  March  1,  1994,  Departmental 
staff  met  separately  with  staff  of  each 
GSE  to  discuss  the  sLib}oct  of  proprietary 
information  in  view  of  the  impending 
deadline  for  receipt  of  materials  by  HUD 
in  accordance  with  the  Notices.  Fannie 
Mae  staff  advised  that,  notwithstanding 
that  it  considered  most  of  the 
information  submitted  under  the  Notice 
to  be  proprietary,  Fannie  Mae  sought  for 
HUD  to  withhold  only  certain  data  from 
the  loan-level  data  files  because,  if 
released,  such  data  would  cause 
substantial  competitive  harm  to  Fannie 
Mae. 

Both  GSEs  pointed  out  that,  because 
the  Act  requires  the  Secretary  to  release 
information  on  census  tract  location  of 
properties,  releasing  other  details  on 
specific  loans  such  as  unpaid  principal 


balance  (UPB),  date  of  mortgage  note, 
loan  type,  loan-to-value  ratio  (LTV),  and 
similar  terms  would  cause  competitive 
harm  by  permitting  the  other  GSE  or 
other  market  competitors  to  gain 
competitive  advantage  from  the 
information.  For  example  the  GSEs 
argue  that:  Releasing  loan-level 
information  on  each  properties'  UPB 
and  census  tract  location  will  reveal 
what  size  loans  a  GSE  is  willing  to  buy 
in  a  particular  area,  at  what  prices  and 
on  what  terms,  and  that  such 
information  will  assist  competitors  in 
the  same  market  and  other  markets. 
Likewise,  customers  will  use  the 
information  to  obtain  insight  info  each 
GSEs'  pricing  and  marketing  strategies. 

Correspondence  from  the  GSEs  cletails 
the  GSEs'  objections  to  release  of  items 
in  the  loan-level  data  files.  This 
correspondence,  attached  to  and 
incorporated  in  this  Notice  of 
Temporary  Order,  includes:  Exhibit  B— 
a  letter  ft-om  Anthony  F.  Marra,  Senior 
Vice  President  and  Deputy  General 
Counsel  of  Fannie  Mae,  to  Kenneth  A. 
Markison,  Assistant  General  Counsel  for 
Administrative  Law,  dated  March  11, 
1994;  and  Exhibit  C— a  letter  from  Allan 
G.  Ratner,  Vice  President  and  Deputy 
General  Counsel  of  Freddie  Mac,  to  Mr. 
Markison,  dated  May  9,  1994  This 
correspondence  lists  the  particular  data 
items  that  each  GSE  requested  be 
withheld. 

Freddie  Mac  requested  the 
withholding  of  more  items  than  Fannie 
Mae.  Both  GSEs  requested  that  the 
Secretary  treat  the  GSEs"  information 
the  same  so  that  any  information 
deemed  proprietary  for  one  GSE  is 
deemed  proprietary  for  the  other  GSE. 
Accordingly,  where  only  one  GSE 
requested  proprietary  treatment  for  a 
particular  categon,'  of  information,  this 
Temporary  Order  provides  that  such 
information  is  treated  as  proprietary  for 
both  GSEs.  Exhibit  A  identifies  the 
items  requested  to  be  withheld  as 
proprietary;  Solely  by  Freddie  Mac 
(marked  with  an  "*  ");  solely  by  Fannie 
Mae  (marked  with  "**");  arid  by  both 
Freddie  Mac  and  Fannie  Mae 
(unmarked). 

Conclusion 

The  Department  will  comply  fully 
with  the  requirements  of  the  Act  and 
will  make  available  to  the  public  data 
.submitted  to  HUD  by  the  GSEs, 
consisting  of  income,  census  tract 
location,  race,  and  gender  of  mortgagors  » 
of  single  family  properties.  However, 
having  considered  the  views  of  the  GSEs 
concerning  the  disclosure  of  the 
remainder  of  the  data  and  the  statutory 
requirements  concerning  withholding 
proprietary  information,  it  is  concluded 


that  a  Temporary  Order  is  necessary  to 
protect  other  information  submitted  by 
the  GSEs,  not  in  the  foregoing 
categories,  which  the  GSEs  regard  as 
proprietary. 

Tne  legislative  history  of  the  Ad 
characterizes  the  lack  of  information  nn 
the  GSEs'  performance  as  "an 
information  vacuum."  S.  Rep.  No  lt)2- 
282,  102d  Cong  ,  2d  Sess.  39  (1992)  Th.? 
legislative  history  notes  that  "public 
access  and  disclosure  of  information  js 
a  key  tool  for  permitting  appropriate 
public  scrutiny  and  oversight  of  the 
activities  of  the  [GSEs)  and  in  evaluating 
possible  improvements  in  housing 
finance  markets."  ID.  at  44  On  the  other 
hand,  the  Act  also  protects  proprietary 
information  from  release.  Based  on  the 
submissions  of  both  GSEs,  the 
information  in  the  attached  Exhibit  A 
shall  be  deemed  proprietary.  The 
Secretary  further  concludes,  however, 
that:  This  Order  should  be  temporarv , 
the  public  should  be  accorded  full 
opportunity  to  comment  during  the 
regulatory  process;  and  this  Temporary 
Order  should  expire  no  later  than  the 
date  regulations  fully  addressing  this 
subject  are  effective. 

Tnis  Temporary  Order  does  not 
extend  to  aggregated  data  information  m 
the  data  reports  and  the  written  reports 
submitted  by  Fannie  Mae  and  Freddie 
Mac.  Such  data  are  not  regarded  as 
causing  substantial  competitive  harm  by 
the  GSEs  and,  at  such  time  as  this 
information  is  requested  by  the  publn  . 
it  will  be  released.  Even  though  loa.'v 
level  infonnation  is  not  deemed 
proprietary  under  this  Temporary 
Order,  other  statutes,  including  the 
Privacy  A^t  of  1974  and  Exemption  h  nf 
FOIA,  may  pertain  and  result  in 
withholding  of  information. 

Expiration  and  Modification  of  This 
Temporary  Order 

This  Temporary  Order  shall  be 
effective  until  such  time  as  it  is 
determined  necessary  and/or 
appropriate  to  withdraw  or  modifv  it 
Final  GSE  regulations  will  fully  add.'es<; 
the  disclosure  and  withholding  of 
information  under  the  Act  and  this 
Temporary  Order  will,  in  any  event, 
expire  when  the  final  regulations  are 
published.  Pending  final  regulations, 
the  Department  will  work  with  the  GSEs 
to  narrow  the  list  of  items  withheld  and 
develop  ways  that  information  deemed 
proprietary  under  this  Temporary  Order 
may  be  released  without  disclosing 
proprietary  information.  This 
Temporary  Order  may  be  modified  if  it 
is  determined  that  additional 
information  should  be  made  available  to 
the  public.  Any  such  determination  will 
be  conducted  in  accordance  with  llie 


20-,l6 


Act.  In  any 
FOIA  requests, 

follow  the 
Order  12,600 


proced 
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eveht.  in  responding  to 
the  Department  will 
ures  in  Executive 
appbcable. 


as . 


Release  in  Res{  tonse  to  Requests  on 
Behalf  of  CtMigfessional  Committee  or 
Subcommittee,  the  Comptroller 
General,  a  Sub  »oena  or  Other  Legal 
Process 


if  the  Departi|3ent 
on  behalf  of  a 
or  Subcomraitt 


receives  a  request 
Congressional  Committee 
the  Comptroller 


<e. 


General,  a  subpoena  from  a  court  of 
competent  jurisdiction,  or  is  otherwise 
compelled  by  law  to  release  information 
determined  to  be  proprietar)'  under  this 
Temporary  Order,  the  Department  will 
provide  the  information  in  accordance 
with  the  request  without  regard  to  the 
provisions  of  this  Temporar>  Order.  In 
releasing  requested  information  under 
this  paragraph,  the  Department  will 
include  a  statement  with  the 
information  to  the  effect  that  the 
S(*cretary  has  determined  that  the 

Exhibit  A 


information  is  subject  to  this  Temporary- 
Order,  the  GSEs'  regard  the  information 
as  proprietary,  and  public  disclosure  of 
the  information  may  cause  competitive 
harm  to  the  GSEs.  To  the  extent 
practical,  the  Department  will  provide 
notice  to  the  GSEs  after  a  request  under 
this  paragraph  is  received  and  before  the 
information  is  provided  in  response  to 
the  request. 

Dated:  May  31,1994. 
Henry  G.  Cisneros, 

Secretary 


list  of  prof  rietary  information  contained  in  loan  level  data  files  submitted  by  freddie  mac  and  fannie 

Mae 


Field  description 


Single  FamiJy: 
Acquisition  UPfl* 

Loan-to-VaKie  f  atio  at  Origination 
Date  of  Mortga^  Note' 
Date  of  Acqu4sitk>n 
Purpose  of  Loar" 
Cooperabv«  Unit  Mortgage 
Refcnafong  Loj  n  From  Own  Pofttolio 
Special  Affordal»le,  Seasoned  Loan  Proceeds  Recycled 
Product  Type  .4 
RTC/FDIC  ... 

Term  ol  Mortgage  at  Origination' 
Amortization  Tetm* 
Setter  1nstrtutiofT( 
Mortgage  Purchased  UrxJer  GSE's  Community  Lending  Program 

Acquisition  Typa 

GSE  Real  Estate  Owned* 

Putjiic  Subsidy  Program  „ 

Occupancy  Code  ..„ 

Number  ot  Unit4 '. - 

Unit  1  Number  ^  Bedrooms  (if  property  has  2-4  units)" 

Unit  1  Owner-Otcupied  (if  property  has  2-4  units)'  

Unit  1  Affordabilty  Category  (If  property  has  2-4  units)' _ 

Unit  1  Reported!  Rent  Level  (if  property  has  2-4  units)' 

Unit  1  Reported  Rent  Plus  Utilities  (if  property  has  2-4  units)*  .... 

Unit  2  Number  <»f  Bedrooms'  

Unrt  2  Owner-Oioupied'  _ 

Unit  2  Aflordatiifty  Category*  

Unit  2  Reported!  Rent  Lever 

Unit  2  Reported  Rent  Plus  UtiWies*  

Unrt  3  t^rrtjer  af  Bedrooms'  „ 

Unrt  3  0wner-0ict4)»ed'  _ 

Unit  3  AflordabOlty  Category*  _ „_ _.._ 

Unrt  3  Reported  Rent  Level' _ _ 

Unrt  3  Reported, Rent  Plus  Utilrties'  _ 

Unrt  4  Murrtoer  of  Bedrooms*  ;..._ 

-   Unit  4  Owner-Otcupied*  „ 

Unit  4  A»fordabH|ty  Category*  

Unit  4  Reported  Rent  Level' 

Unrt  4  Reported  Rent  Plus  Utilities*  . 

K4uMam*y; 

U.S.  Postal  Zip  Code „ „ „_ 

Affordabtfity  Category*  „ 

Acquisition  UPB 

Participation  Pe^enr  ..._ 

Date  of  Mortgage  Note  . ._ 

Date  ot  Acquisition*  „ 

Purpose  of  Loan*' „ 

Cooperative  Profect  Loan  _ 

ReSmanung  Loaf  From  0*»in  Portfolio' 

Specal  Aflopdatile.  Seasoned  Loans:  Are  Proceeds  Aacyciedr*  > 
Mortgagor  Type    


Field  posrtion 


80-85 

86-88 

89-94 

95-100 

101 

102 

103 

104 

105-106 

108 

109-111 

112-114 

115 

118 

119 

120 

121 

132  . 

133 

134 

136 

136 

137-141 

142-146 

147 

146 

149 

150-154 

155-159 

160 

161 

162 

163-167 

16&-172 

173 

174 

175 

176-180 

181-185 

1J-17 

70 

71-76 

77-60 

81-86 

87-92 

93 

94 

95 

96 

97 
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LIST  OF  PROPRIETARY  INFORMATION  CONTAINED  IN  LOAN  LEVEL  DATA  FILES  SUBMITTED  BY  FREDDIE  MAC  AND  FANNIE 

Mae— Continued 


Field  description 


Term  of  Mortgage  at  Origination  

Loan  Type 

Amortization  Term*  „. """ 

Seller  Institution*  ..""."!!!!..""!!..."I 

Acquisition  Type 

GSE  Real  Estate  Owned* l'.."."!!l"l"!.""!!!l"!!I. 

Public  Subsidy  Program* """"''. 

Total  Number  of  Units "!!1"!!1.!"I 

Special  Affordable — 45  percent* !"."1!1" 

Special  Affordable — 55  percent* "Z""'"i 

Unit  Type  XX— Number  of  Bedroom(s)*  ....!."!!!..." 

Unit  Type  XX— Number  of  Units*  

Unit  Type  XX— Average  Reported  Rent  Level 

Unit  Type  XX— Average  Reported  Rent  Plus  Utilities 
Unit  Type  XX— Affordabtlity  Level*  


•Only  Freddie  Mac  asserted  ttiat  this  data  was  proprietary 
"Only  Fannie  Mae  asserted  that  this  data  was  proprietary. 


Field  position 


98-100 

101 

102-104 

105 

107 

108 

109 

110-114 

115-123 

124-132 

133 

*«« 


Exhibit  B 
March  11, 1994. 

Mr.  Kenneth  A.  Markison,  Assistant  General 
Counsel  for  Administrative  Law. 
Department  of  Housing  and  Urban 
Development,  Room  10252,  451  Seventh 
St.  SW.,  Washington,  DC  20410. 
Re:  Supplemental  Information  Regarding 
Confidentiality  of  Certain  Data 
Submitted  March  1, 1994  by  Fannie  Mae 
Dear  Mr.  Markison:  This  letter  summarizes 
Fannie  Mae's  views  on  the  issue  of 
proprietary  inforuiation  contained  in  its 
March  1  submission  to  the  Secretary  of 
Housing  and  Urban  Development,  which 
contained  tapes  of  loan  level  detail  relating 
to  our  purchase  of  single-family  and 
multifamily  mortgages. 

We  believe  that  all  the  information 
contained  in  the  tapes  submitted  on  March 
1  is  entitled  to  receive  confidential  treatment, 
because  it  is  the  product  of  a  substantial 
investment  by  Fannie  Mae.  Such  information 
is  not  available  publicly  and  is  treated  as 
extremely  confidential  information  and 
closely  held  within  the  corporation. 

However,  in  the  spirit  of  providing  HUD 
our  fullest  cooperation  as  it  administers  the 
new  public  disclosure  provisions  of  12  U.S.C. 
4543,  Fannie  Mae  is  requesting  "proprietary" 
and  "'confidential"  designations  for  only  the 
elements  in  the  database  that  would 
advantage  competitors  or  customers  at  our 
expense.  These  elements  (only  23  of  the  108 
we  are  providing)  would,  if  disclosed, 
compromise  our  efficiency  and  competitive 
position  in  the  market  where  we  compete 
day-to-day  throughout  the  country  with  both 
Freddie  Mac  and  highly  innovative  Wall 
Street  firms.  Disclosure  of  such  information 
would  also  hurt  our  bargaining  position  with 
companies  with  whom  we  conduct  business. 
The  specific  elements  for  which 
confidentiality  is  requested  are  listed  and 
discussed  in  detail  below. 

We  also  request  that  HUD  extend 
proprietary  treatment  reciprocally  both  to 
Fannie  Mae  and  Freddie  Mac,  so  that  any 
element  specifically  deemed  proprietary  or 
confidential  for  one  corporation  would  be 


deemed  proprietary  or  confidential  also  for 
the  other,  regardless  of  whether  both  firms 
specifically  requested  such  treatment. 

Pursuant  to  12  U.S.C  4546(c),  governing 
disclosure  of  proprietary  information,  we 
believe  that  HUD  is  required  to  issue  a  final 
written  decision  regarding  classification  of 
our  data  submission  as  ""proprietary"  prior  to 
releasing  any  such  information.  This  decision 
requirement  is  an  express  predicate  for  data 
disclosure  under  12  U.S.C.  4543.  We  believe 
that  it  also  should  govern  any  release  under 
the  Freedom  of  Information  Act  ("FOLA"),  5 
U.S.C.  552,  by  virtue  of  the  enactment  of  1 2 
U.S.C.  4546  after  FOLA,  its  greater  specificity, 
and  Congress'  decision  not  to  establish  any 
exception  regarding  FOLA  requests. 

Further,  it  is  our  understanding  that 
independent  of  its  obligations  under  12 
U.S.C.  4546,  HUD  will  observe  the  provisions 
of  Executive  Order  No.  12,600  (52  FR  23,781 
(1987))  for  all  data  that  Fannie  Mae  classifies 
as  proprietary  and  confidential  commercial 
or  financial  information.  That  Order 
recognizes  the  procedural  rights  of  submitters 
of  confidential  commercial  data  to  the 
government,  and  mandates  that  a  recipient 
agency  provide  notice  and  a  reasonable 
response  time  whenever  the  agency 
determines  that  it  may  be  required  to  disclose 
the  requested  data.  The  Order  hirther 
mandates  that  if  an  agency  overrules  a 
submitter's  objection,  it  must  notify  the 
submitter  in  writing  and  provide  an 
explanation  of  its  decision.  The  agency  must 
provide  such  an  explanation  a  reasonable 
number  of  days  prior  to  a  specified 
disclosure  date,  to  afford  the  submitter  an 
opportunity  to  seek  judicial  relief  if 
necessary. 

Adherence  to  the  procedures  set  forth  in 
Executive  Order  No.  12,600  accords  with 
existing  arrangements  between  HUD  and 
Fannie  Mae  for  treatment  of  confidential 
business  information  submitted  by  Fannie 
Mae  as  required  by  HUD  regulations  (see 
letter  dated  February  15, 1979  from  Irving 
Margulies,  Acting  HUD  Deputy  General 
Counsel,  to  Bernard  Carl,  Fannie  Mae's 
outside  counsel).  These  arrangements  have 
been  in  place  for  over  15  years  and  have 


1 


provided  a  reasonable  framework  for  us  to 
submit  very  sensitive  business  information  to 
HUD.  Last  year,  in  response  to  a  FOLA 
request,  HUD  had  the  opportunity  to 
implement  the  agreed-upon  procedures  for 
notification,  and  we  were  able  to  provide 
HUD  with  the  reasons  that  certain  of  the 
business  information  previously  provided  to 
HUD  should  continue  to  remain  confidential. 

Finally,  we  request  that  HUD  observe 
certain  additional  safeguards  for  requests 
from  Congress  regarding  data  identified  by 
Fannie  Mae  to  be  proprietary  or  confidential 
commercial  information.  In  such  cases,  we 
request  that  HUD  also  provide  Fannie  Mae 
with  notice  upon  receipt  of  a  congressional 
request  for  proprietary  or  confidential  data, 
as  well  as  notice  prior  to  HUD's  delivery  of 
requested  data  to  Congress,  to  give  us  the 
opportunity  to  explain  to  Congress  the  need 
to  protect  such  data.  We  also  request  that 
HUD  provide  requested  confidential  data 
only  when  accompanied  by  a  legend  slating 
that  HUD  has  determined  that  the  material  is 
proprietary  and  exempt  from  public 
disclosure  under  both  5  U.S.C.  552  and  12 
U.S.C  4546,  and  that  public  disclosure 
would  result  in  substantial  competitive  harm. 

Basis  for  Non-Disclosure  to  Public 

We  have  listed  below  specific  data 
elements  contained  in  the  Fannie  Mae 
Multifamily  Acquisitions,  Multifamily  I'nits, 
and  Single-Family  Acquisitions  Files  that 
have  been  submitted  to  HUD.  We  are 
requesting  HUD's  designation  of  these  data 
elements  as  both  "proprietary"  within  the 
meaning  of  12  U.S.C.  4543,  4546,'  and 
confidential  commercial  or  financial 
information  pursuant  to  Exemption  4  of 
FOL\,  5  U.S.C  552(b)(4).  Specifically,  the 
following  data  elemenU  are  entitled  to  such 
designation: 

Multifamily  Acquisitions 

1.  Zip  code  (Ref.  3) 

2.  Acquisition  UPB  (Ref.  17) 

3.  Date  of  mortgage  note  (Ref.  19) 

4.  Coop  flag  (Ref.  22) 


>  Sections  1323  and  1326  of  Pub.  L.  102-550 
(1992). 
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.5.  Term  al  ongiiiai  ion  (Ref.  26) 
6.  Loan  tvp>e  (raoni  properly  amortization) 
(Ref.'27) 

7  ,\cquisiiioD  typ ;  (Ref.  31) 

8  Total  number  o  units  (Ret  34) 

9  Purpose  of  Jodn  (Ref.  21) 

Multifamily  Units 

\.  Average  reporte  1  rent  per  bedroom  type 

(Ref.  4) 
2.  Average  reporte  i  rent  plus  utilities  pwr 

bedroom  type  (Ref.  5) 

Singlf-FamHy  Acq  lisitions 

I  Loan-to- value  L'  'V  ratio  at  origination  (Ref 

19) 
2.  Product  Typi  (F  ef.  26) 
3  Seller  Insti'.utioi  is  (Ref.  31) 
4.  Purpose  of  Loan  (Ref.  22) 

5  C)ccupancy  Codi  t  (Ref.  44) 

6  Number  of  Unit  (Ref.  45) 

"  Cooperative  Uni  t  Mortgage  (Ref.  23) 

K  RTC/'FDIC  (Ref.  28) 

<).  Public  Subsidy  1  'rogram  (Ref.  37) 

It).  Refinancing  frc  m  Own  Portfolio  (Ref.  24) 

I I  Acquisitioa  Ty  ye  (Ref.  35) 

12  Conuntinity  Le  xling  Mortgage  (Ref.  34) 
The  basis  for  oui  request  derives  from  the 
major  precedents  i  iterpreting  the  FOLD'S 
Exemption  4.  Tbe  eading  case  in 
determining  wheth  er  information  provided  to 
the  government  is  'privileged  and 
( onfidential"  and  I  herefore  entitled  to  be 
withheld  under  Ex  smption  4  is  National 
Parks  &  Conservati  on  Association  v.  Morton. 
498  K  2d  765  (DC  Cu-.  1974).  In  National 
Parks,  the  DC  Qrci  lit  Court  of  Appeals  held 
that  the  test  for  cui  Hdentiality  is  an  objective 
ont-  that  could  be  c  etermined  by  a  two  prong 
tt^st 

To  summahze.  con  imercial  or  financial 
matter  is  "confider  tiaj"  for  purposes  of  the 
exemption  if  disclcsure  of  the  information  is 
likely  to  have  eithe  r  of  the  following  effects: 

(1 )  To  impair  the  Gpvemment's  ability  to 
obtain  necessary  irtfonnation  in  the  future:  or 

(2)  (o  cause  sufostai  tial  harm  to  the 
competitive  positic  n  of  the  person  from 
whom  the  informal  ion  was  obtained.  Id.  at 
770. 

The  second  {won  >  of  Sational  Parks  is 
applicable  to  each  )f  the  referenced  items 
because,  when  coh  bined  with  each  other  and 
with  information  o  i  unpaid  principal 
balance  ("UPB").  ii  icome.  and  precise 
geographic  marker  .  disclcsure  would  cause 
us  siibstantiaJ  com:  )eTitive  harm 

SingleFamily Date  Elements 

Public  distlosuTi  of  the  entire  Single- 
Family  Acquisitions  database  would  provide 
customers  and  competitors  with  the  elements 
described  abo\-e  at  oan  level  detail,  in 
combinatioa  with  ban  amount,  race,  income, 
gender,  zip  code,  a:  id  census  tract.  Precise 
details  on  such  fad  ors  as  loan-to-value  ratios, 
when  combined  with  other  basic  loan  level 
detail,  would  likely  cause  substantial 
competitive  injur/  :o  Fannie  Mae  by 
providing  compeiit  ors  and  customers  with 
valuable  Insights  al  out  our  business  plans, 
risk  assessments  ar  d  marketing  strategies 
These  insights  cou  d  lead  to  changes  in 
pritingoroegotiatiig  tactics  detrimental  to 
the  (ocnpany. 


MuhifamilyData  Elements 

The  m.ultifamily  elements  (contained  in  the 
.Multifamily  Acquisitions  and  Multifamily 
Units  Files)  that  Fannie  Mae  is  classifying  as 
proprietary  and  confidential  are:  Acquisition 
UPB:  date  of  mortgage  note;  coop  status;  term 
at  origination;  loan  typ)e  (more  properly, 
amortization);  acquisition  type;  total  number 
of  units:  average  reported  rent  per  bedroom 
type;  average  reported  rent  plus  utilities  per 
bedroom  type;  purpose  of  loan,  and  zip  code. 
Public  disclosure  of  this  data  would  reveal 
key  factors  in  our  business  strategies  and 
.•!ucref  ses  to  our  competitors  and  companies 
with  whom  we  do  business.  This  would 
subsidize  such  firms  at  our  expense  by 
providing  them  information  they  otherwise 
could  acquire  only  at  great  expense. 

Conclusion 

Disclosing  the  referenced  data  for  both 
single-family  and  multifamily  elements 
would  harm  us  by  subsidizing  the 
competitors'  acquisition  of  valuable  market 
information,  increasing  their  efficiency  at 
Fannie  Mae's  expense.  Such  consequences 
are  precisely  the  tyi>e  that  courts  have  held 
justify  non-disclosure  of  information  under 
Exemption  4.  See,  e.g.,  CulfS-  Western  Indus. 
v.  United  States.  615  F.2d  527,  530  (D.C.  Cir. 
1980);  Braintree  Electric  Light  Dept.  v. 
Department  of  Energy.  494  F.  Supp.  287.  289 
(D.D.C.  1980):  National  Parks  &  Consenvtion 
Association  v.  Kleppe,  547  F.2d  673,  684  (EX: 
Cir.  1976);  and  Westin^ouse  Elec.  Corp.  v. 
Schlesinger  392  F.  Supp.  1246,  1249  (E.D.  Va. 
1974). 

Specifically,  case  law  establishes  that 
Exemption  4  is  designed  to  protect  a 
"mosaic"  of  data,  to  shield  information  thai 
might  not  cause  compietitive  harm  on  a  stand- 
alone basis,  but  would  be  harmful  in 
combination  with  other  information  available 
to  the  requester.  See  e.g..  Timken  Co.  v. 
United  States  Customs  Serv.,  491  F.  Supp. 
557.  559  (D.D.C.  1980).  Under  the  precedents, 
information  also  must  be  deemed  proprietary 
and  confidential  if  public  disclosure  would 
displace  a  submitter  from  a  level  competitive 
playing  field — by  forcing  it  to  divulge 
sensitive  business  information  which 
competitors  may  access  freely  without 
incurring  any  parallel  disclosure  obligation 
to  the  submitter  of  the  information. 

The  courts  thus  will  direct  "close 
attention"  to  proposed  agency  disclosures 
that  benefit  competitors  at  the  expense  of 
submitters,  and  have  disfavored  disclosure 
that  affords  a  potential  windfall. to 
competitors  by  providing  them  data  at 
bargain  rates  rather  than  the  considerable 
funds  that  otherA-ise  would  be  expended  in 
private  research  and  development. 
IVorf/ji/igton  Compressors.  Inc.  v.  Castle,  662 
F.2d  45,  51  (D.C.  Cir.  1981),  suppleniental 
opinion  sub.  nom.  Worthington  Compressors. 
Inc.  V.  Gorsuch.  668  F.2d  1371  (DC  Cir. 
r-^ai).  See  also  Allnet  Cotflmu nicotian  Servs.. 
Inr  V.  FCC.  800  F.  Supp.  984,  988-89  (D.D.C. 
1992);  SMS  Data  Prods.  Group.  Inc.  v.  United 
States  Dept.  of  Air  Force.  1989  U.S.  Dist 
LEXIS  3156,  35  Cont.  Cas.  Fed.  (CCH)  P 
75644  (D.D.C.  1989)  (noting  that  release 
would  allow  competitors  access  to 
information  that  they  would  have  to  spend 
considerable  funds  "  to  develop  on  their 


No  competitor  of  Fannie  Mae  is  subject  to 
data  disclosure  requirements  of  the  breadth 
and  detail  included  in  the  data  elements  we 
have  submitted  to  HUD.  The  information 
contained  in  our  1993  annual  report  on 
housing  goals,  the  accomf>anying  tables  and 
the  proprietar>'  information  in  the  database, 
as  to  which  we  have  not  requested 
confidential  treatment,  provide  an 
unprecedented  view  of  our  business.  We 
have  limited  our  request  for  cxinfidential 
treatment  to  only  those  parts  of  the  database 
having  the  likelihood,  if  released,  to  cause  us 
substantial  competitive  harm.  As  a  result,  our 
request  is  limited  to  only  approximately^! 
percent  of  the  elements  in  the  database. 
Because  release  of  the  information,  for  which 
we  have  asked  for  confidentiality,  would 
have  clearly  adverse  cormnercial 
consequences  for  us,  we  request  that  HUD 
designate  the  referenced  items  as 
■■proprietar>-  pursuant  to  12  U.S.C.  4546  and 
invoke  Exemption  4  to  withhold  release  of 
such  information. 

I  hope  this  discussion  and  information  is 
helpful  to  you  in  evaluating  our 
confidentiality  request. 

Sincerely, 
.\nthony  F.  Marra, 
AFM/pcb. 

Exhibit  C 

May  9,  1994. 

Kenneth  Markison.  Esquire.  U.S.  Department 
of  Housing  and  Urban  Development.  451 
7th  Street.  SVV..  Washington.  DC  20410. 

Dear  Mr.  Markison;  The  Federal  Home 
Loan  Mortgage  Corporation  ("Freddie  Mac") 
has  submitted  to  the  U.S.  Department  of 
Housing  and  Urban  Development  ("HUD") 
computer  tapes  that  contain  single-family 
and  multifamily  loan  registries  for  the 
mortgages  that  Freddie  Mac  acquired  during 
1993.  Freddie  Mac  requests  that  HUD  accord 
proprietary  treatment  to  certain  data 
elements  of  those  loan  registries  because  they 
contain  confidential,  proprietary  Freddie 
Mac  information. 

In  support  of  our  request,  1  enclose  a 
memorandum  that  discusses  the  reasons 
those  data  elements  must  be  accorded 
proprietary  treatment  and  an  attachment  that 
identifies  the  individual  data  elements  that 
contain  confidential,  proprietary  Freddie 
Mac  information.  We  would  have  no 
objection  to  your  publishing  the  letter, 
memorandum  and  attachment  in  the  Federal 
Register  should  you  find  it  appropriate  to  do 
so. 

Pltiase  feel  free  to  contact  me  if  you  wish 
to  discuss  this  matter  or  if  there  is  an\1hing 
further  we  can  provide. 

Sincerely, 
Allan  C.  Ratner. 
Vice  President  and  Deputy  General  Counsel. 

Enclosure 

The  Federal  Home  Loan  Mortgage 
Corporation's  Request  for  Proprietary 
Treatment  of  Certain  Loan-Registry  Data 
Elements 

The  U.S.  Department  of  Housing  and 
L'rban  Development  ("HUD")  has  required 
the  Federal  Home  I^an  Mortgage  Corporation 
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("Freddie  Mac")  to  provide  HUD  with 
extensive  information  on  the  mortgages  that 
Freddie  Mac  acquired  in  1993.  HUD 
identified  the  general  types  of  data  required, 
in  its  Notice  of  Interim  Housing  Goals,  58  FR 
53.047-53.096  (Oct.  13, 1993),  and  specified 
the  form  in  which  Freddie  Mac  was  to  submi 
the  data,  in  a  letter  dated  January  14, 1994. 
As  so  directed,  Freddie  Mac  submitted  the 
required  information  to  HUD  in  the  form  of 
two  sets  of  computer  tapes  and  19  tables. 
The  computer  tapes  contain  loan-level 
information  for  every  mortgage  that  Freddi* 
Mac  acquired  during  1993.  One  set  of  tapes 
includes  information  on  Freddie  Mac's  1993 
single-family  mortgages,  and  it  includes  from 
51  to  66  required  data  elements  for  each  loan, 
depending  on  the  number  of  units  in  the 
property.  The  other  set  of  tapes  contains 
(ompariible  information  for  Freddie  Mac's 
1993  multifamily  mortgages,  and  it  includes 
a  minimum  of  42  elements  for  each  loan, 
with  additional  sets  of  elements  for  each 
additional  'unit  type"  in  the  property.  These 
two  sets  of  tapes  are  referred  to  as  the  'loan 
rngistries." 

Freddie  Mac  requests  that  HUD  accord 
proprietary  treatment  to  certain  of  the  data 
elements  contained  in  the  loan  registries 
because  they  contain  confidential, 
proprietary  Freddie  Mac  information. 
Freddie  Mac  does  not,  however,  object  to  the 
public  release  of  the  19  tables  submitted  on 
March  31. 1994,  which  contain  much  of  the 
categories  of  information  that  Freddie  Mac 
seeks  to  protect  from  public  disclosure — but 
which  disclose  the  information  in  an 
aRg.-egated  form  that  is  both  useful  and  less 
likely  to  reveal  confidential,  proprietary 
Freddie  Mac  information. 

We  discuss  below  the  reasons  that  certain 
loan-registry  data  elements  must  be  treated  as 
proprietary  information,  and  we  designate 
the  specific  data  elements  affected  in  an 
attachment  to  this  request.  Freddie  Mac  also 
requests  that  any  confidential  treatment 
accorded  to  Fannie  Mae  data  apply  equally 
to  data  submitted  by  Freddie  Mac.  and  vice- 
versa,  so  that  the  same  data  elements  will  be 
treated  equally  for  both  enterprises. 

/.  Proprietary  Information  Generally 
A.  The  Propriotar>  Information  Balance 

HUD  requested  tiie  loan  registries  under    • 
st-'ction  30le)  of  the  Federal  Home  Loan 
.Mortgage  Corporation  Act  (12  U.S.C. 
145R(e)).  While  HUD  is  generally  authorized 
to  make  such  section  307(e)  loan-registry  data 
available  to  the  public  (section  1323  of  the 
Federal  Housing  Enterprises  Safety  and 
Soundness  Act  of  1992  ("FHEFSSA"),  12 
U.S.C.  4543),  HUD  is  expressly  not  permitted 
to  make  proprietary  loan-registry  data 
available  to  the  public  (FHEFSSA  132S,  12 
use.  4546).  In  fact,  FHEFSSA  provides  that 
no  such  information  is  to  be  made  available 
to  the  public  unless  and  until  a  final  decision 
has  been  made  that  the  data  are  not 
propriefarv  (FHEFSSA  1326(c),  12  U.S.C 
4546(c)). 

In  effect.  FHEFSSA  recognizes  the  inherent 
tension  between  (1)  the  provision  that  directs 
HUD  to  make  available  data  thai  might  be 
useful  for  housing-related  research  and  (2) 
the  provision  that  directs  HUD  to  prevent  the 
financial  or  competitive  harm  lo  the 


enterprises  that  could  flow  from  providing 
public  access  to  proprietary  information. 
FHEFSSA,  however,  also  provides  guidance 
on  how  the  balance  between  these  conflicting 
directives  is  to  be  struck. 
That  is.  FHEFSSA  suggests  that  where 
I     reasonable  people  might  disagree  as  to 

whether  information  is  proprietary  or  not,  the 
issue  should  be  resolved  in  favor  of 
according  the  data  proprietary  treatment. 
Under  FHEFSSA.  information  is  not  to  be 
made  public  until  HUD  makes  a  final 
determination  as  to  whether  the  information 
is  proprietary.  It  follows,  therefore,  that 
where  HUD  is  unable  to  make  that 
determination  to  a  reasonable  degree  of 
certainty,  the  information  should  not  be 
made  public.  This  treatment  of  data  where  its 
proprietary  character  is  uncertain  would 
seem  to  be  especially  appropriate  during  the 
1993-1994  interim  t'ime  period. 

The  approach  that  the  balance  is  to  be 
struck  against  public  disclosure  presumably 
reflects  a  recognition  on  Congress'  part  that, 
in  the  long  run.  Freddie  Mac  and  Fannie  Mae 
will  be  able  to  contribute  most  effectively  to 
the  nation's  housing  needs  if  they  retain  one 
of  the  key  attributes  of  every  viable 
business — the  ability  to  protect  the 
confidentiality  of  business  strategies  and 
plans.  That  is.  in  close  cases,  the  need  to 
protect  the  fundamentals  of  the  enterprises' 
ability  to  perform  is  presumed  to  outweigh 
the  short-term  benefits  of  placing  more 
information  on  the  public  record. 
B.  What  is  "Proprietary"  Infonnation? 

The  term  "proprietary"  is  not  defined  in 
FHEFSSA  and.  on  the  face  of  the  term,  it 
could  apply  to  virtually  every  data  element 
of  the  loan  registries:  All  were  developed  by 
Freddie  Mac  and  are  Freddie  Mac's  property, 
and  nearly  all  are  the  types  of  information 
that  Freddie  Mac  does  not  customarily 
provide  to  the  public.  However,  reading  the 
term  in  the  context  of  the  two  competing 
directives  described  above,  the  legislative 
history  of  the  Act  and  analogous  case  law,  it 
may  be  more  appropriate  to  interpret 
proprietary  information  to  mean  information 
that  Freddie  Mac  does  not  customarily 
release  to  the  public— where  the  release  of 
that  information  could  tend  to  cause 
financial  or  competitive  injur}'  to  Freddie 
Mac,  or  could  tend  to  impair  competition 
btttween  Freddie  Mac  and  Fannie  Mae. 

That  more-limited  interpretation  is 
consistent  with  the  legislative  history  of 
FHEFSSA.  For  example,  the  issue  of  the 
scope  of  the  terra  "proprietary"  information 
was  discussed  directly  in  a  floor  debate  of 
section  515  of  the  Senate  bill  (the  precursor 
to  the  proprietary  provision  of  FHEFSSA) 
involving  Senators  Seymore  and  Garn; 

Mr.  SEYMORE.  It  is  my  understanding  that 
section  515  of  (he  bill  prohibits  the  Director 
(the  Director  was  to  administer  the  housing 
goals  under  the  Senate  bill)  from  disclosing 
to  the  public  information  provided  by  the 
enterprises  that  the  Director  determines  to  be 
proprietary.  What  types  of  information  does 
this  legislation  contemplate  would  be  treated 
as  proprietary? 

Mr.  GARN.  As  a  general  matter,  courts 
have  construed  various  types  of  business 
information^  to  be  proprietary  if  it  might 


cause  competitive  or  financial  harm  to  the 
company. 

While  the  legislation  contemplates  thai  tht 
Director  will  determine  what  information  is 
proprietary  consistent  with  current  legal 
precedents  applicable  to  other  companies, 
section  515  is  intended  to  protect  especially 
information  relating  to  pricing  and  fees.  If 
one  of  the  enterprises  learned  of  the  other's 
pricing  and  fee  strategy,  it  would  create  an 
extraordinary  competitive  disadvantage. 

Mainlining  competition  between  Fannii- 
Mae  and  Freddie  Mac  is  essential  because 
there  are  only  two  GSE's  involved  in 
mortgage  finance.  Congress  created  the  two 
GSE's  expressly  for  the  purpose  of  ensuring 
competition.  This  competition  has  resulted 
in  lowering  prices  and  enhancing  efficiency 
to  the  housing  finance  market,  which 
ultimately  benefits  homeowners  and  renters 

Mr.  SEYMORE.  So.  if  I  understand  the 
Senator  correctly,  section  515  should  ensure 
that  information  on  pricing,  fees  and  other 
key  aspects  of  business  strategy  will  be 
considered  proprietary  and  therefore 
protected  from  disclosure  to  the  public. 

Mr,  GARN.  Thai  is  correct.  By  including 
this  provision  in  the  legislation,  it  was 
intended  that  the  Director  protect  from 
public  disclosure  a  broad  range  of 
information  that  might  impair  competition 
between  these  two  GSE's. 

138  Cong.  Rcr.  S8778-S8779  (daily  ed,  June 
24,1992). 

That  interpretation  also  is  consistent  with 
case  law  interpreting  Exemption  4  of  the 
Freedom  of  Information  Act  ("FOIA")  (5 
U.S.C.  552(b)(4)).  which  is  probably  the  case 
law  lo  which  the  two  senators  had  referred. 
The  term  "proprietary  information  "  does  not 
appear  in  FOIA.  but  the  principles 
underiying  that  exemption  are  similar— but 
not  identical — to  those  underlying  section 
1326ofFliEFSSA. 

FOIA  Exemption  4  applies  to  "trade  se(,Tets 
and  commercial  or  financial  information 
obtained  from  a  pwrson  and  privileged  and 
confidential. "  and  courts  have  applied  thai 
exemption  to  protect  information  that  a 
person  is  required  to  submit  to  a  fi'deral 
agency  where 

(1)  The  information  was  of  the  t^pe  "which 
would  customarily  not  be  released  to  the 
public  by  the  person  from  whom  it  was 
obtained."  S.  Rep.  No.  813.  89th  Cong..  2d 
Sess.  9  (1964).  reprinted  in  1966  U.S.C.C.A  K. 
2418  (quoted  in  Sterling  Drug.  Inc.  v.  FTC. 
450  F.2d  698,  709  (D.C  Cir.  1971)  and 
Critical  Mass  Energy  Project  v.  NHC.  975  F,2d 
871.  872-73  (DC.  Cir.  1992)).  and 

(2)  The  release  of  the  information  would  be 
likely  to  cause  substantial  competitive  injury 
to  the  person  submitting  the  information,  set- 
Public  Citizen  Health  Research  Group  v. 
FDA.  7(M  F.2d  1280.  1291  &  n.30  (D.C.  Cir. 
1983):  Gulf  a  Western  Industries,  Inc.  v. 
United  States.  615  F.2d  527,  530  (DC  Cir 
1979):  National  Parks  and  Conservation 
Assn  v.  Morton.  498  F.2d  765,  770  (DC  Cir 
1974):  see  a/so  OCC  Interpretive  Letter  from 
Chief  Counsel  P.  Allan  Schott  to  James  C. 
Goodale.  1989  WL  300373  (database  FFIN- 
OCCIL)  (April  5. 1989)  (based  on  Exemption 
4,  OCC  denied  FOIA  request  for  portions  of 
documents  describing  commercial  and 
financial  facts  surrounding  loan). 


//.  Reasons  for  designating  Certain  Data 
Elements  as  Pn  phetary 
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proprietary,  or  could  use  seemingly  non- 
proprietary data  as  a  link  to  other  available 
information,  so  as  to  reveal  other,  previously 
inaccessible  proprietary  information. 

In  each  case,  the  disclosure  of  information 
would  work  to  the  disadvantage  of  Freddie 
Mac.  and  to  the  advantage  of  other  parties. 
Also,  in  many  cases — particuarly,  but  not 
exclusively,  in  the  multifamily  field — the 
public  release  of  all  the  data  elements  listed 
in  a  fully  correlated  manner  probably  would 
permit  reviewers  of  the  data  to  identify 
specific  properties.  This  raises  important 
issues  of  piersonal  privacy  for  homeowners, 
tenants,  and  lenders,  who  could  soon  expect 
to  become  the  targets  of  marketing  efforts  not 
only  by  our  competitors,  but  by  other 
businesses  seeking  to  market  their  products 
in  demographic  niches.  In  comparable 
circumstances,  HUD  has  previously  taken  the 
position  that  it  would  not  release  individual 
mortgage  records  in  response  to  a  request 
under  the  Freedom  of  Information  Act,  5 
U.S.C.  552,  because  it  would  be  an 
unwarranted  invasion  of  the  borrowers' 
privacy  interests.  See  Schoettle  v.  Kemp,  733 
F.  Supp.  1395  (D.  Haw.  1990)  (upholding 
denial  of  FOIA  request  based  on  Exemption 
6,  5  U.S.C.  552(b)(6)):  see  also  Heights 
Community  Congress  v.  Veterans 
Administration.  732  F.2d  526  (6th  Cir.  1984) 
(court  upholding  VAs  denial  of  FOIA  request 
for  property  address,  loan  amount  and 
identity  of  lender  on  VA-insured  loans  in 
certain  city,  based  on  FOIA  Exemption  6). 

In  light  of  the  above  concerns,  Freddie  Mac 
has  evaluated  each  data  element  to  determine 
whether  or  not  its  release  would  be 
reasonably  likely  to  cause  Freddie  Mac 
competitive  or  financial  harm,  either 
standing  alone  or  linked  to  other  available 
information.  In  the  interest  of  making  as 
much  data  as  possible  available  to  the  public. 
Freddie  Mac  also  considered  whether  certain 
data  elements  might  be  made  available  as 
separate  files  or  packages  of  data  elements,  so 
that  they  could  be  released  without 
identif>'ing  the  location  of  the  underlying 
property.  Without  a  link  to  the  geographic 
data,  there  may  be  no  reason  for  HUD  to 
withhold  certain  data  elements  as  proprietary 
information.  Similarly,  we  considered 
whether  certain  data  elements  might  be 
recoded  so  that  HUD  would  not  need  to 
withhold  them  as  proprietary  information. 
Such  alternative  treatments  would 
substantially  reduce  Freddie  Mac's 
proprietary  concerns  with  respiect  to  those 
data  elements,  while  making  more 
information  available  to  the  public, 
consistent  with  the  intent  of  Congress.  See  S. 
Rep.  No.  404, 102d  Cong.,  2d  Sess.  44  (1992) 
("The  Director  is  encouraged  whenever 
possible  to  develop  disclosure  methods  that 
take  into  account  any  proprietary  concerns, 
while  continuing  public  access  to  the 
information.").  The  results  of  Freddie  Mac's 
evaluations,  including  proposed  alternative 
treatments  of  certain  data  elements,  are 
summarized  in  the  attachment  to  this 
request. 

We  trust  that  this  request  and  attachment 
will  be  sufficient  for  HUD  to  make  its 
determination  that  the  information  contained 
in  the  data  elements  designated  in  the 
attachment  to  this  request  contain 


"proprietary"  information — that  is,  that  the 
designated  data  elements  contain  information 
that  Freddie  Mac  does  not  customarily 
release  to  the  public  and  that  the  release  of 
that  information  could  tend  to  cause 
financial  or  competitive  injury  to  Freddie 
Mac.  or  could  tend  to  impair  competition 
between  Freddie  Mac  and  Fannie  Mae. 
Alternatively,  it  should  be  sufficient  for  HUD 
to  find  that  it  cannot  determine  that  certain 
of  those  data  elements  do  not  contain 
"proprietary"  information.  In  either  case,  the 
designated  data  elements  should  not  be  made 
publicly  available. 
•         •         *         •         • 

Attachment 

Federal  Home  Loan  Mortgage  Corporation's 
Designation  of  Certain  Loan-Registry  Data 
Elements  as  Proprietary  > 

/.  Proprietary  Confidential  Data  Elements 

A.  Single  Family  Data  Elements 

Acquisition  UPB  (positions  80-85] 

Loan-to-Value  Ratio  At  Origination 

[positions  86-88] 

Date  of  Mortgage  Note  (positions  89-94] 

Date  of  Acquisition  (positions  95-100] 

Cooperative  Unit  Mortgage  [position  102] 

Refinancing  Loan  From  Own  Portfolio 

(position  103] 

Special  Affordable.  Seasoned  Loan 

Proceeds  Recycled  (position  104] 

Product  Type  (positions  105-106] 

RTC/FDIC  [position  108) 

Term  of  Mortgage  At  Origination  [positions 

109-111] 

Amortization  Term  [positions  112-114] 

Seller  Institution  (position  115] 

Mortgage  Purchased  Under  FHLMC/FNM\ 

Community  Lending  Program  [position 

118] 

Acquisition  r>7)e  (position  119] 

FHLMC's  Real  Estate  Owned  (position  120] 

Public  Subsidy  Programs  [position  121] 

Multifamily  Data  Elements 

U.S.  Postal  Zip  Code  [positions  13-17] 

Acquisition  UPB  [positions  71-76] 

Percent  Participation  (positions  77-80] 

Date  of  Mortgage  Note  (positions  81-86] 

Date  of  Acquisition  [positions  87-92] 

Refinancing  Loan  From  Own  Portfolio 

(position  95) 

Special  Affordable.  Seasoned  Loans:  Are 

Proceeds  Recycled?  (position  96] 

Cooperative  Project  Loan  (position  94] 

Mortgagor  Type  [position  97] 

rerm  of  Mortgage  At  Origination  [positions 

98-100) 

Loon  Type  [position  101] 

Amortization  term  (positions  102-104] 

Seller  Institution  (position  105] 

Acquisition  Type  (position  107] 

FHLMC's  Real  Estate  Owned  (position  108] 

Public  Subsidy  Programs  [position  109) 

Special  Affordable — 45%  (positions  115- 

123) 

Special  Affordable — 55%  [positions  124- 

132] 

MF  Unit  Type  XX—Affordability  Level 

[position  133+4 — fifth  unit-level  field] 


•  Each  data  element  is  identified  by  the  field 
description  and  the  position  numbers  shown  in  the 
January  14.  1994.  letter  from  HUD  that  set  forth  the 
loan-registry  requirements. 
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Rather  than  makihg  this  data  element 
available,  Freddie  Mac  suggests  that  Hl'D 
instead  disclose  the  element  Affordahilitv 
Cntpgon-  [position  70)  (which  is  defined  in 
terms  ot  four  "buckets"  or  range  of  values 
rather  than  as  a  particular  percent) —  along 
with  the  unit-level  data  and  in  a  manner 
that  is  entirely  severed  from  any 
information  from  which  one  might 
determine  location.  Alternatively,  or  in 
addition.  Affordability  Level  could  be 
receded  into  "buckets"  or  ranges  of  values 
rather  than  being  expressed  in  terms  of  a 
.specific  percent  of  adjusted  local  median 
income,  and  then  could  be  released  with 
the  unit-level  data  as  described  below. 

//.  Data  Elements  That  Should  Be  Released 
Only  in  I'nit-Level  Files 

We  request  that  the  following  unit-level 
(icta  for  two-  to  four-unit  and  multifamily 
properties  be  released  only  as  a  separate  file 
or  "package  ■  of  data — severed  entirely  from 
i;ie  geographic  and  other  data: 

.'\.  Single  Family  Unit-Level  Data  Files 

We  request  that  the  following  single-family 
elements  for  each  two-  to  four-unit  property 
be  refeased  only  in  a  separate  file,  which  file 
would  (onlain  no  other  data  elements: 

•  \'ii/n/)f'i  o/L'm/s  Iposition  1.3.3) 


•  Unit  l/2/3/-i  Xumher  of  Bedrooms 
[positions  134.  147.  160.  173) 

•  Unit  11 2131 4  Owned-Occii pied  for  Tenant] 
[positions  13.5.  148,  161.  174) 

•  Unit  1/2/3/4  Affordahilitv  Category- 
[positions  136,  149,  1G2.  175) 

•  Unit  1/2/3/4  Reported  Rent  Level  (positions 
137-141.  150-154.  163-167.  176-lbU] 

•  Unit  1/2/3/4  Reported  Rent  Level  Plus 
Utilities  [positions  142-14R,  15.5-1.59.  168- 
172,  181-185) 

B.  Multifamily  Unit-Level  Data  Files 

Similarly,  we  request  that  the  following 
multifamily  elements  for  each  multifamily 
property  be  released  only  in  a  separate  file, 
which  file  would  contain  no  other  data 
elements: 

•  iVu/nbero/Cn/r.s- [positions  110-n4[ 

•  Unit  Type  XX — Number  of  Bedrooms 
[position  133— first  unit-level  field) 

•  Unit  Type  XX— Numbers  of  Units  (position 
133-fl — second  unit-level  field) 

•  Unit  Type  XX— Average  Reported  Rent 
Level  (position  133+2— thirc!  unit-level 
field) 

•  L'77j7  Type  XX— Average  Reported  Rent 
Level  Plus  Utilities  (position  133+3— fourth 
unit-level  field) 

•  Unit  Type  XX— Affordahilitv  Level 
[position  133+4— fifth  unit-level  field)  .As 


is  described  above,  we  would  propose  ih;.i 
this  data  element  be  included  in  a  unit- 
level  file  only  after  it  is  recoded  to  show 
affordability  level  by  "bucket"  or  range  of 
values  rather  than  by  a  particular  perc  enl 
of  adjusted  local  median  income,  in  its 
current  form,  the  data  element  is 
proprietary  and  should  not  be  rele.isid— 
even  in  a  unit-level  file. 

•  i4/forfyo/);7;fyCafegorv' (position  70| 

///.  Data  Element  That  Should  Be  Recodid 
Consistent  With  HMD  A  Before  Being  Stadi 
Publicly  Available 

The  data  element  Ocrupancv  Code 
[position  132)  indicates  whether  a  single- 
family  mortgage  purchased  by  Freddie  Mac 
was  for  a  "Principal  Residence/Owner 
C)c:cupied."  "Second  Home"  or  "Investnieiii 
Property  (Rental)."  We  request  that  this 
element  be  released  only  after  it  is  recoded 
so  that  the  second  homes  would  b«;  combined 
with  in\estment  properties  as  "Not  owner 
Oc:cupied  '  consistent  with  the  treatment  of 
sec:ond  homes  under  the  Home  Mortgage 
Disc  losure  Act  ("HMDA").  See  12  CFR  pj.rl 
203.  App.  A.  sec  tion  V(A)(7)(a) 

•  *  •  •  • 
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Kx»?(;»five  Order  I2fn9  of  June  3,  1994 

National  DefensR  Industrial  Resources  Preparedness 

laws^ofThP  Unli  Tt'!  '"  fV  ^'''''^'''}  ^^  '^'  Constitution  and  the 
AcTof  iq^n    r  T'^  ?/  ^e""^"^"-  i"^l"ding  the  Defense  Production 

Act   of  1950,  as  nmended   (64   Stat.   798;   50   U.S.C.   App    2061     Pt  sea) 
and  sect. on  301  of  title  3,  United  States  Code,  and  as  Commander  ^   Sef 
of  the  Armed  Forces  of  the  United  States,  it  is  hereby  ordered  as  follows 

PART  *— PURPOSE,  POLICY  AND  IMPLEMENTATION 

Section  101.  Purpose.  This  order  delegates  authorities  and  addresses  national 

tionTct'otlpTJ  "'°""'  ri^ri^"^  ^^°8^^"^^  ""^-  ^he  Defense  Prod  ' 
TmemnfthpA.;  ''tr^"'^''^  r^'  ^"'■'^'  •^'^^^P^  f"^  'he  amendments  to 
I  Lrul  aV""  '^^.^"^^gy  Security  Act  of  1980  and  telecommunication 
authorities  under  Executive  Order  No.  12472. 

Sec.  102.  Policy.  The  United  States  must  have  an  industrial  and  technoloov 

^r  but  nfto  ,h°n  t^'^'T  "'^'r^'  ^'^^"^^  requirements,  and  capable  of    on' 
ributing  to  the  technological  superiority  of  its  defense  equipment  in  peaco- 
ime  and  in  times  of  nat^^onal  emergency.  The  domestic  indus  rial  and  terhno- 
ogical  base  IS  the  foundation  for  national  defense  preparedness.  The  authori- 
e    provided  in  the  Act  shall  be  used  to  strengthen  this  base  and  to  ensure 
United  sTates.       '^^^P""^'"^  ^°  ^''  '^'"^'^^  '«  'he  national  security  of  Ih" 
Sec.  103.  General  Functions.  Federal  departments  and  agencies  responsible 
S'quiSnVsS: '""  ^"  '"  '"'"''"''  "^^"""^^  "«^^^^  '°  supportTfonso 

(a)  Identify  requirements  for  the  full  spectrum  of  national  security  omor- 
genc.es,  including  military,  industrial,  and  essential  civilian  demand: 

loHrlf'f  ^°"''":!^;^y  'he  capability  of  the  domestic  industrial  and  techno- 
logical   base  to  satisfy  requirements   in   peacetime  and  times  of  national 
ernergency,   specifically   evaluating   the  availability   of  adequate   indu  ?r"a 
m  r''f  ^"d  production  sources,  including  subcontractors' and  suppS. 
materials,  skilled  labor,  and  professional  and  technical  personnel 

thp'^nnfforcST'^'/"  '!!'  ^''""^  °^  "  P"'^"''^'  'hreat  fo.  the  security  ol 
the  United  States  to  take  actions  necessary  to  ensure  the  availabilitv  of 
adequate  industrial  resources  and  production  capability,  includino  se  v^r.>' 
and  critical  technology  for  national  defense  requirement.s;  " 

(d)  Improve  the  efficiency  and  responsiveness    to  defense  requirements 
of  the  domestic  industrial  base;  and 

(e)  Foster  cooperation  between  the  defense  and  commercial  sectors  for 
research  and  development  and  for  acquisition  of  materials,  component, 
and  equipment  to  enhance  industrial  base  efficiency  and  responsiveness 
Sec.  104.  Implementation,  (a)  The  National  Security  Council  is  the  principal 

-%  n^sTpoHc'^"'      ''''°"  '      resolution  of  national  security  resource  prepared 

FEMA^^an-'^'"'"''   ^'''^'''''    tm'^rgency    Management    Agency    ("Director 

(1)  Serve  as  an  advisor  to  the  National  Security  Council  on  issu.-s 
of  national  security  resource  preparedness  and  on  the  use  of  th- 
autnonties  and  functions  delegated  by  this  order 
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(2)  Provide  for  the  central  coordination  of  the  plans  and  progr;ims 
incident  to  authorities  and  functions  delegated  under  this  order. 
and  provide  guidance  and  procedures  approved  by  the  Assistant 
to  the  President  for  National  Security  Affairs  to  the  Federal  depart- 
ments and  agencies  under  this  order; 

(S)  Establish  procedures,  in  consultation  with  Federal  departments 
i\nd  agencies  assigned  functions  under  this  order,  to  resolve  in 
a  timely  and  effective  manner  conflicts  and  issues  that  mav  arise 
in  implementing  the  authorities  and  functions  delegated  under  this 
order;  and 

(4)  Report  to  the  President  periodically  concerning  all  program  aCtivi- 
ti(!S  conducted  pursuant  to  this  order. 

(c.)  The  head  of  every  Federal  department  and  agency  assigned  functions 
under  this  order  shall  ensure  that  the  performance  of  these  functions  is 
consistent  with  National  Security  Council  policy  and  guidelines. 

PART  II— PRIORITJES  AND  ALLOCATIONS 

Sec.  201.  Delegations  of  Priorities  and  Allocutions,  (a)  The  aulhoritv  ol 
the  Pn^sident  conferred  by  section  101  of  the  Act  to  require  acceptance 
anri  {)riority  performance  of  c:ontracts  or  orders  (other  than  contracts  of 
employment)  to  promote  the  national  defense  over  performance  of  anv  either 
contracts  or  orders,  and  to  allocate  materials,  services,  and  facilities  as 
deemed  necessary  or  appropriate  to  promote  tht;  national  defense,  is  delegated 
to  the  following  agency  heads: 

(1)  i'he  Secretary  of  Agriculture  with  respect  to  food  resources. 
food  resource  facilities,  and  the  domestic  distribution  of  farm  ecjuiji- 
ment  and  commercial  fertilizer; 

(2)  The  Secretary  of  Energy  with  respect  to  all   forms  of  energv: 

(:j)  The  Secretary  of  Health  and  Humaii  Services  with  respect  to 
health  resources; 

(4)  The  Secretary  of  Transportation  with  respect  to  ali  forms  ot 
civil  transportation; 

(.TJ  The  Secretary  of  Defense  with  respect  to  water  resources:  ami 

(("))  The  Secretary  of  Com.merce  for  all  other  materials,  servios. 
and  facilities,  including  construction  materials. 

(b)  The  Secretary  of  Commerce,  in  consultation  with  the  heads  of  those 
d(!partnients  and  agencies  specified  in  subsection  201(a)  of  tills  order,  shall 
administer  the  Defense  Priorities  and  Allocations  System  ("DPAS")  regula- 
tions that  will  be  used  to  implement  the  authority  of  the  President  f:onferred 
by  section  101  of  the  Act  as  delegated  to  the  Secretary  of  Commerce  in 
sub.s(!Ctior.  201(a)(6)  of  this  order.  The  Secretary  of  Commerce  will  reflelegatr; 
to  the  Secretary  of  Defense,  and  the  heads  of  other  departments  and  agencies 
as  appropriate,  authority  for  the  priority  rating  of  contracts  and  orders  for 
all  materials,  services,  and  facilities  needed  in  support  of  programs  appro\ed 
under  section  202  of  this  order.  The  Secretary  of  Commerce  shall  act  as 
appropriate  upon  Special  Priorities  Assistance  requests  in  a  time  frame 
consistein  with  the  urgency  of  the  need  at  hand. 

(c)  The  Director.  FEMA,  shall  attempt  to  resolve  issues  or  disagreements 
on  priorities  or  allocations  between  Federal  departments  or  ag(?nci(;s  in 
a  time  frame  consistent  with  the  urgency  of  the  issue  at  hand  and.  if 
not  resolved,  such  issues  will  be  referred  to  the  Assistant  to  the  President 
for  National  Security  Affairs  for  final  determination. 

.  (d)  The  head  of  each  Federal  department  or  agency  assigned  functions 
under  subsection  201(a)  of  this  order,  when  necessary,  shall  make  the  finding 
re(|uired  under  subsection  101(b)  of  the  Act.  This  finding  shall  be  submitted 
for  the  President's  approval  through  the  Assistant  to  the  President  for  Na- 
tional .Security  Affairs.  Upon  such  approval  the  head  of  the  Federal  depart- 
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im?  w!f  "a-\^^^^  "'''^?  l^^  ^'""^'"8  may  use  the  authority  of  subsectio> 
101  a)  of  the  Act  to  control  the  general  distribntionof  anv  material  (includine 
applicable  services)  in  the  civilian  market. 

(e)  The  Assistant  to  the  President  for  National  Security  Affairs  is  hereby 
delegated  the  authority  under  subsection  101{c)(:j)  of  "the  Act.  and  \vill 
of  the  S  °''''"°'"  ^^^''^' '"  ''"'""""  '*^^  coordinated  adnj^nistration 

Sec.  202.  Detenninalions.  The  authority  delegated  by  section  201  of  this 
or(i.;r  may  be  used  only  to  support  programs  that  have  been  determined 
ui  writmg  as  necessary  or  appropriate  to  promote  the  national  defense: 

(a)  Hy  the  Secretary  of  Defense  with  respect  to  military  production  and 
construction,  military  assistance  to  foreign  nations,  stockpiling,  outer  space 
and  directly  related  activities:  »       ft  i       ■ 

[h]  By  the  Secretary  of  Energy  with  respect  to  energy  produdion  and 
construction,  distribution  and  use.  and  directly  related  activities:  and 

(c)  Bv  the  Director.  FEMA,  with  respect  to  essential  civilian  needs  support- 
ing national  defense,  including  civil  defense  and  continuity  of  government 
and  directly  related  activities. 

Sec.  203.  Maximizing  Domrsiic  Energ\-  Sui)pl,ns.  The  authority  of  the  Presi- 
denr  to  perform  the  functions  provided  by  subsection  101(c)  of  the  Act 
IS  delegated  to  the  Secretary  of  Commerce,  who  shall  redelegate  to  the 
'^mrifow  r  ^u'^'^l  '^"^  authority  to  make  the  findings  described  in  subsection 
H)li(.;(ZJlA)  that  the  materials  (including  equipment),  services,  and  facilities 
aro  critical  and  essential.  The  Secretary  of  Commerce  shall  make  the  finding 
described  in  subsection  101(c)(2)(A)  of  the  Act  that  the  materials  (including 
equipment),  services,  or  facilities  are  scarce,  and  the  finding  described  in 
subsection  101(c)(2)(B)  that  it  is  necessary  to  use  the  authority  provided 
by  subsection  101(c)(1).  "    ' 

Set.  204.  Chemical  ami  Biological  Warjan:   Thi;  authority  of  the  President 
coiuc'Ted   by  subsection    104(b)   of  the   Act    is   delegated   to   the   Secretary 
o.  Dclense.  This  authority  may  not  be  furthnr  delegated  by  the  Secretary. 
PART  III— EXPANSION  OF  PRODUCTIVE  CAPACITY  AND  SUPPLY 

Sec.  301.  (a)  Financing Inslitution  Cuarantr,s.  To  expedite  or  expand  produc- 
tion and  deliveries  or  services  under  government  contracts  for  the  proctiro- 
nmn\  of  industrial  resources  or  critical  technology  items  essential  to  the 
national  defense,  the  head  of  each  Fcdrsal  department  or  agency  en"ao,.(l 
in  procurement  for  the  national  defence  (referred  to  as  "agency"  head"" in 
this  part)  and  the  President  and  Chairm.m  of  the  Export-Import  Bank  of 
the  liiuted  States  (in  cases  involving  capacity  expansion,  technological  devel- 
opjiHMit  or  production  in  foreign  countries)  are  authorized  to  guarantee 
in  whole  or  in  part  any  public  or  private  finanrinq  institution,  subject 
to  provisions  of  section  301  of  the  Act.  Guarantees  shallbe  made  in  consulta- 
tion with  the  Department  of  the  Treasury  as  to  the  terms  and  conditions 
thereof.  The  Director  of  the  Office  of  Management  and  Budget  ("O.MB") 
sliall  be  informed  when  such  guarantees  are  to  be  made. 

(b)  Direct  Loan  Guarantees.  To  expedite  or  expand  production  and  deliv- 
. tries  or  .services  under  government  contracts  for  the  procurement  of  industrial 
rr\sources  or  critical  technology  items  essential  to  the  national  defnnse.  each 
agency  head  is  authorized  to  make  direct  loan  guarantees  from  funds  annro- 
prialed  to  their  agency  for  Title  III.  • 

|(  )  hiscal  Agent.  Each  Federal  Kes(;rye  Bank  is  designated  and  authorizc'd 
to  act.  on  behalf  of  any  guaranteeing  agency,  as  fiscal  age.'it  in  the  makin" 
of  guarantee  contracts  and  in  olherwi.se  carrying  out  the  purposes  of  sedion 
301  of  the  Act. 

(d)  Ih-gulations.  The  Board  of  Coveniors  of  the  Federal  Reserve  System 
is  authorized,  after  consultation  with  heads  of  guaranteeing  departments 
and   agencies,   the  Secretary  of  the  Treasury,   and   the   Director.  OMB    to 
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prescribe  regulations  governing  procedures,  forms,  rates  of  interest,  and  fees 
for  such  guarantee  contracts. 

Sec.  302.  Loans,  (a)  To  expedite  production  and  deliveries  or  services  to 
aid  in  carrying  out  government  contracts  for  the  procurement  of  industrial 
resources  or  a  critical  technology  item  for  the  national  defense,  an  agency 
head  is  authorized,  subject  to  the  provisions  of  section  302  of  the  Act, 
to  submit  to  the  Secretary  of  the  Treasury  or  the  President  and  Chairman 
of  the  Export-Import  Bank  of  the  United  States  (in  cases  involving  capacity 
expansion,  technological  development,  or  production  in  foreign  countries) 
applications  for  loans. 

(b)  To  expedite  or  expand  production  and  deliveries  or  services  under 
government  contracts  for  the  procurement  of  industrial  resources  or  critical 
technology  items  essential  to  the  national  defense,  each  agency  head  may  « 
make  direct  loans  from  funds  appropriated  to  their  agency  for  Title  III. 

(c)  After  receiving  a  loan  application  and  determining  that  financial  assist- 
ance is  not  otherwise  available  on  reasonable  terms,  the  Secretary  of  the 
Treasury  or  the  President  and  Chairman  of  the  Export-Import  Bank  of  the 
United  States  (in  cases  involving  capacity  expansion,  technological  develop- 
ment, or  production  in  foreign  countries)  may  make  loans,  subject  to  provi- 
sions of  section  302  of  the  Act. 

Sec.  303.  Purchase  Commitments,  (a)  In  order  to  carry  out  the  objectives 
of  the  Act,  and  subject  to  the  provisions  of  section  303  thereof,  an  agency 
head  is  authorized  to  make  provision  for  purchases  of,  or  commitments 
to  purchase,  an  industrial  resource  or  a  critical  technology  item  for  govern- 
ment use  or  resale. 

(b)  Materials  acquired  under  section  303  of  the  Act  that  exceed  the  needs 
of  the  programs  under  the  Act  may  be  transferred  to  the  National  Defense 
Stockpile,  if  such  transfer  is  determined  by  the  Secretary  of  Defense  as 
the  National  Defense  Stockpile  Manager  to  be  in  the  public  interest. 
Sec.  304.  Subsidy  Payments.  In  order  to  ensure  the  supply  of  raw  or  non- 
processed  materials  from  high-cost  sources,  an  agency  head  is  authorized 
to  make  subsidy  payments,  after  consultation  with  the  Secretary  of  the 
Treasury  and  the  Director.  OMB.  and  subject  to  the  provisions  of  section 
303(c)  of  the  Act. 

Sec.  305.  Determinations  and  Findings.  When  carrying  out  the  authorities 
in  sections  301  through  303  of  this  order,  an  agency  head  is  authorized 
to  make  the  required  determinations,  judgments,  statements,  certifications, 
and  findings,  in  consultation  with  the  Secretary  of  Defense,  Secretary  of 
Energy  or  Director,  FEMA,  as  appropriate.  The  agency  head  shall  provide 
a  copy  of  the  determination,  judgment,  statement,  certification,  or  finding 
to  the  Director,  OMB,  to  the  Director,  FEMA.  and,,  when  appropriate,  to 
the  Secretary  of  the  Treasury. 

Sec.  306.  Strategic  and  Critical  Materials,  (a)  The  Secretary  of  the  Inferior 
in  consultation  with  the  Secretary  of  Defense  as  the  National  Defense  Stock- 
pile Manager  and  subject  to  the  provisions  of  section  303  of  the  Act,  is 
authorized  to  encourage  the  exploration,  development,  and  mining  of  critical 
and  strategic  materials  and  other  materials. 

(b)  An  agency  head  is  authorized,  pursuant  to  section  303(g)  of  the  Act. 
to  make  provision  for  the  development  of  substitutes  for  strategic  and  critical 
materials,  critical  components,  critical  technology  items,  and  other  industrial 
resources  to  aid  the  national  defense. 

(c)  An  agency  head  is  authorized,  pursuant   to  section  303(a)(1)(B)  uf 
the  Act,  to  make  provisions  to  encourage  the  exploration,  development 
and  mining  of  critical  and  strategic  materials  and  other  materials. 

Sec.  307.  Government-owned  Equipment.  An  agency  head  is  authorized, 
pursuant  to  section  303(e)  of  the  Act,  to  install  additional  equipment,  facili- 
ties, processes,  or  improvements  to  facilities  owned  by  the  government  and 
to  install  government-owned  equipment  in  industrial  facilities  owned  bv 
private  persons. 
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Sec.  308.  Identification  of  Shortfalls.  Except  during  periods  of  national  emer- 
?n']rH,°>m^rM'  ^  P'"esidential  determination  in  accordance  with  sections 
301(e)(l)(D)(ii),  302(c)(4)(BJ.  or  303(a)(7)(B)  of  the  Act.  no  guarantee,  loan 
or  other  action  pursuant  to  sections  301.  302.  and  303  of  the  Act  to  correct 
an  industrial  shortfall  shall  be  taken  unless  the  shortfall  has  been  identified 
m  the  Budget  of  the  United  States  or  amendments  thereto. 

Sec.  309.  Defense  Production  Act  Fund  Manager.  The  Secretary  of  Defense 
IS  designated  the  Defense  Production  Act  Fund  Manager,  in  accordance 
with  section  304(f)  of  the  Act.  and  shall  carry  out  the  duties  specified 
in  that  section,  in  consultation  with  the  agency  heads  having  approved 
I  itle  111  projects  and  appropriated  Title  III  funds. 

Sec.  310.  Critical  Items  Ust.  (a)  Pursuant  to  section  107(b)(1)(A)  of  the 
Act  the  Secretary  of  Defense  shall  identify  critical  components  and  critical 
technology  items  for  each  item  on  the  Critical  Items  List  of  the  Commanders- 
in-Chief  of  the  Unified  and  Specified  Commands  and  other  items  within 
the  inventory  of  weapon  systems  and  defense  equipment. 

(b)  Each  agency  head  shall  take  appropriate  action  to  ensure  that  critical 
components  or  critical  technology  items  are  available  from  reliable  sources 
when  needed  to  meet  defense  requirements  during  peacetime,  graduated 
mobilization,  and  national  emergency.  "Appropriate  action"  may  include 
restricting  contract  solicitations  to  reliable  sources,  restricting  contract  solici- 
tations to  domestic  sources  (pursuant  to  statutory  authority),  stockpiling 
critica  components,  and  developing  substitutes  for  critical  components  or 
critical  technology  items. 

Sec.  311.  Strengthening  Domestic  Capability.  An  agency  head,  in  accordance 
with  section  107(a)  of  the  Act,  may  utilize. the  authority  of  Title  III  of 
the  Act  or  any  other  provision  of  law.  in  consultation  with  the  Secretary 
of  Defense,  to  provide  appropriate  incentives  to  develop,  maintain,  modern- 
ize, and  expand  the  productive  capacities  of  domestic  sources  for  critical 
components,  critical  technology  items,  and  industrial  resources  essential 
for  the  execution  of  the  national  security  strategy  of  the  United  States. 
Sec.  312.  Modernization  of  Equipment.  An  agency  head,  in  accordance  with 
section  108(b)  of  the  Act.  may  utilize  the  authority  of  Title  III  of  the  Act 
to  guarantee  the  purchase  or  lease  of  advance  manufacturing  equipment 
and  any  related  ser\'ices  with  respect  to  any  such  equipment  for  purposes 
of  the  Act.  '  ' 

PART  IV— IMPACT  OF  OFFSETS 

Sec.  401.  Offsets,  (a)  The  responsibilities  and  authority  conferred  upon  the 
President  by  section  309  of  the  Act  with  respect  to  "offsets  are  delegated 
to  the  Secretary  of  Commerce,  who  shall  function  as  the  President's  Executive 
Agent  for  carrying  out  this  authority. 

(b)  The  Secretary  of  Commerce  shall  prepare  the  annual  report  required 
by  section  309(a)  of  the  Act  in  consultation  with  the  Secretaries  of  Defense. 
Treasury.  Labor.  State,  the  United  States  Trade  Representative,  the  Arms' 
Control  and  Disarmament  Agency,  the  Director  of  Central  Intelligence,  and 
the  heads  of  other  departments  and  agencies  as  required.  The  heads  of 
Federal  departments  and  agencies  shall  provide  the  Secretary  of  Commerce 
with  such  information  as  may  be  necessary  for  the  effective  performance 
of  this  function. 

(c)  The  offset  report  shall  be  snbjoct  to  the  normal  interagency  clearance 
process  conducted  by  the  Director,  OMB.  prior  to  the  report's  submission 
by  the  President  to  Congress. 

PART  V— VOLUNTARY  AGREEMENTS  AND  ADVISORY  COMMITTEES 

Sec.  501.  Appointments.  The  authority  of  the  President  under  sections  708(c) 
and  (d)  of  the  Act  is  delegated  to  the  heads  of  each  Federal  department 
or  agency,  except  that,  insofar  as  that  authority  relates  to  section  101  of 
the  Act.  it  is  delegated  only  to  the  heads  of  each  Federal  department  or 
agency  assigned  functions  under  section  201(a)  of  this  order.  The  authority 
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delegated  under  this  section  shall  be  exercised  pursuant  to  the  provisions 
of  section  708  of  the  Act.  and  copies  and  the  status  of  the  use  of  such 
delegations  shall  be  furnished  to  the  Director,  FEMA. 

Sec.  502.  Advisory  Committees.  The  authority  of  the  President  under  sectioji 
708(d)  of  the  Act  and  delegated  in  section  501  of  this  order  (relating  to 
establishment  of  advisory  committees)  shall  be  exercised  only  after  consulta- 
tion with,  and  in  accordance  with,  guidelines  and  procedures  established 
by  the  Administrator  of  General  Services. 

PART  VI— EMPLOYMENT  OF  PERSONNEL 

Sec.  601.  National  Defense  Executive  Hesene.  (a)  In  accordance  with  seition 
710(e)  of  the  Act,  there  is  established  in  the  Executive  Branch  a  National 
Defense  Executive  Reserve  ("NDER")  composed  of  persons  of  recognii.'t'Ti 
expertise  from  various  segments  of  the  private  sector  and  from  government 
(except  full-time  federal  employees)  for  training  for  employment  in  executive 
positions  in  the  Federal  Government  in  tht;  event  of  an  emergency  that 
requires  such  employment. 

(b)  The  head  of  any  department  or  agency  may  establish  a  unit  of  the 
NDER  in  the  department  or  agency  and  train  members  of  that  unit. 

(c)  The  head  of  each  department  or  agency  with  an  NDER  unit  is  authorized 
to  exercise  the  President's  authority  to  employ  civilian  personnel  in  accord- 
ance with  section  703(a)  of  the  Act  when  activating  all  or  a  part  of  i!^ 
NDER  unit.  The  exercise  of  this  authority  shall  be  subject  to  the  provisions 
of  subsections  601(d)  and  (e)  of  this  order  and  shall  not  be  redelegafpd. 

(d)  The  head  of  a  department  or  agency  may  activate  an  NDER  uiiit. 
irn  whole  or  in  part,  upon  the  written  determination  that  an  emergency 
affecting  the  national  security  or  defense  preparedness  of  the  United  .States 
exists  and  that  the  activation  of  the  unit  is  necessary  to  carry  out  ihp 
emergency  program  functions  of  the  department  or  agency. 

(e)  At  least  72  hours  prior  to  activating  the  NDER  unil.  the  head  ol 
the  department  or  agency  shall  notify,  in  writing,  the  Assistant  to  the  Presi- 
dent for  National  Security  Affairs  of  the  impending  activation  and  providt' 
a  copy  of  the  determination  required  under  subsection  601(d)  of  this  order 

(f)  The  Director.  FEMA,  shall  coordinate  the  NDER  program  activities 
of  departments  and  agencies  in  establishing  units  of  the  Reserve;  provide 
for  appropriate  guidance  for  recruitment,  training,  and  acHvation;  and  issue 
necessary  rules  and  guidance  in  connection  with  the  program. 

(g)  This  order  suspends  any  delegated  authority,  regulation,  or  other  re- 
quirement or  condition  with  respect  to  the  activation  of  any  NDER  unit, 
in  whole  or  in  part,  or  appointment  of  any  NDER  member  that  is  inconsistent 
with  the  authorities  delegated  herein,  provided  that  the  aforesaid  suspension 
applies  only  as  long  as  sections  703(a)  and  710(e)  of  the  Act  are  in  effect. 
Sec.  602.  Consultants.  The  head  of  each  department  or  agency  assigned 
functions  under  this  order  is  delegated  authority  under  .sections  710(b)  and 
(c)  of  the  Act  to  employ  persons  of  outstanding  experience  and  ability 
without  compensation  and  to  employ  experts,  consultants,  or  organizations. 
The  authority  delegated  by  this  section  shall  not  be  redelegated. 

:  PART  VII— LABOR  SUPPLY 

Sec.  701.  Secretary  of  Labor.  The  Secretary  of  Labor,  idenlified  in  ihis 
section  as  the  Secretary,  shall: 

(a)  Collect,  analyze,  and  maintain  data  needed  to  make  a  tonlinuing  ap- 
praisal of  the  nation's  labor  requirements  and  the  supply  of  workers  for 
purposes  of  national  defense.  All  agencies  of  the  government  shall  cooperate 
with  the  Secretary  in  furnishing  information  necessary  for  this  purpose, 
to  the  extent  permitted  by  law; 

(b)  In  response  to  requests  from  the  head  of  a  Federal  department  or 
agency  engaged  in  the  procurement  for  national  defense,  consult  with  .intj 
advise  that  department  or  agency  with  respect  to  (1)  the  effect  of  contemplcfii^i 
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actions  on  labor  supply  and  utilization.  (2)  the  relation  of  labor  supply 
to  materials  and  facilities  requirements,  and  (.1)  such  other  matter^,  as  vvill 
assist  in  making  the  exercise  of  priority  and  allocations  functions  consistent 
with  effective  utilization  and  distribution  of  labor; 

(c)  Formulate  plans,  programs,  and  policies  for  meeting  defense  and  essen- 
tial civilian  labor  requirements: 

(d)  Project  skill  shortages  to  facilitate  meeting  defens^j  and  essential  civilian 
needs  and  establish  training  programs: 

(e)  Determine  the  occupations  and  skills  critical  to  meeting  the  labor 
requirements  of  defense  and  essential  civilian  activities  and.  with  the  assist- 
ance of  tne  Secrelary  of  Defense,  the  Director  of  Selective  Service  and 
such  other  persons  as  the  Director.  FEMA.  mav  designate,  develop  policies 
regulating  the  induction  and  deferment  of  personnel  for  the  armed  services 
except  tor  civilian  personnel  in  the  reserves:  and 

(n  Administer  an  effective  labor-management  relations  policv  lo  support 
he  activities  and  programs  under  this  order  with  the  cooperat'ion  of  other 
l:edera    agencies,   incluaing  the   National   Labor   Relations   Board   and   the 
t-eaeral  Mediation  and  Conciliation  Service. 

PART  VIII— DEFENSE  INDUSTRIAL  BASE  INFORMATION  AND  REPORTS 

Sec,  801.  Forrign  Acquisition  oj  Companies.  The  Secretary  of  the  Treasury 
in  cooperation  with  the  Department  of  State,  the  Department  of  D.^fense' 
the  Department  of  Commerce,  the  Department  of  Energy,  the  Departmmt 
of  Agriculture,  the  Attorney  General,  and  the  Director  of  Central  Intelligence 
shall  complete  and  furnish  a  report  to  the  President  and  then  to  Congress 
■  n  accordance  with  the  requirements  of  section  721(k)  of  the  Act  concernino 
foreign  efforts  to  acquire  United  States  companies  involved  in  research" 
development,  or  production  of  critical  technologies  and  industrial  esniona"e 
activities  directed  by  foreign  governments  against  private  U.S.  compani("s. 
Sec  802.  Defense  Industrial  Base  Information  System,  (a)  The  Secretary 
ot  Defense  and  the  heads  of  other  appropriate  Federal  departments  and 
agencies,  as  determined  by  the  Secretary  of  Defense,  shall  establish  an  infor- 
mation system  on  the  domestic  defense  industrial  base  in  accordance  with 
the  requirements  of  section  722  of  the  Act. 

(b)  In  establishing  the  information  system  required  by  subsection  (a)  of 
this  order,  the  Secretary  of  Defense,  the  Secretary  of  Commerce,  and  the 
heads  of  other  appropriate  Federal  departments  and  agencies,  as  determined 
by  he  Secretary  of  Defense  in  consultation  with  the  Secretary  of  Commerce 
shall  consult  with  each  other  for  the  purposes  of  performino  the  duties' 
listed  in  section  722(d)(1)  of  the  Act. 

(c)  The  Secretary  of  Defense  shall  convene  a  task  force  consistin"  of 
the  Secretary  of  Commerce  and  the  Secretary  of  each  military  department 
and  the  heads  of  other  appropriate  Federal  departments  and  agencies  as 
determined  by  the  Secretary  of  Defense  in  consultation  with  the  Secretary 
ot  Commerce,  to  carry  out  the  duties  under  section  722(d)(2)  of  the  Aci. 

(d)  The  Secretary  of  Defense  shffll  report  to  Congress  on  a  strategic  plan 
for  developing  a  cost-effective,  comprehensive  information  system  capable 
ot  identifying  on  a  timely,  ongoing  basis  vulnerability  in  critical  components 
and  critical  technology  items.  The  plans  shall  include  an  assessment  of 
the  performance  and  cost -effectiveness  of  procedures  specified  in  section 
722(bJ  of  the  Act. 

(e)  The  Secrelary  of  Commerce,  acting  through  the  Bureau  of  the  Census 
shall  consult  with  the  Secretary  of  Defense  and  the  Director.  FEMA  to 
improve  the  usefulness  of  information  derived  from  the  Census  of  .Manufac- 
turers in  carrying  out  section  722  of  the  Act. 

(f)  The  Secretary  of  Defense  shall  perform  an  analysis  of  the  production 
base  tor  not  more  than  two  major  weapons  systems  of  each  military  depart- 
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ment  in  establishing  the  infornaation  system  under  section  722  of  the  Art. 
Each  analysis  shall  identify  the  critical  components  of  each  system. 

(g)  The  Secretary  of  Defense,  in  consultation  with  the  Secretary  of  Com- 
merce, and  the  heads  of  other  Federal  departments  and  agencies  as  appro- 
priate, shall  issue  a  biennial  report  on  critical  components  and  technology' 
in  accordance  with  secticm  722(e)  of  the  Act. 

PART  IX — GENERAL  PROVISIONS 

Sec.  901.  Definitions.  In  addition  to  the  definitions  in  section  702  of  the 
Act.  the  following  definitions  apply  throughout  this  order: 

(a)  "Civil  transportation"  includes  movement  of  persons  and  properlv 
by  all  modes  of  transportation  in  interstate,  intrastate,  or  foreign  commerce 
within  the  United  States,  its  territories  and  possessions,  and  the  District 
of  Columbia,  and.  without  limitation,  related  public  storage  and  warehousing. 
ports,  services,  equipment  and  facilities,  such  as  transportation  carrier  shop 
and  repair  facilities.  However,  ■"civil  transportation"  shall  not  include  trans- 
portation owned  or  controlled  by  the  Department  of  Defense,  use  of  petroleum 
and  gas  pipelines,  and  coal  slurry  pipelines  used  only  to  supplv  energy 
production  facilities  directly.  As  applied  herein,  "civil  transportation"  shall 
include  direction,  control,  and  coordination  of  civil  transportation  capat  it\ 
regardless  of  ownership. 

(b)  "Energy"  means  all  forms  of  energy  including  petroleum,  gas  (both 
natural  and  manufactured),  electricity,  solid  fuels  (including  all  forms  of 
coal,  coke,  coal  chemicals,  coal  liquification.  and  coal  gasification),  and 
atomic  energy,  and  the  production,  conservation,  use.  control,  and  distribu- 
tion (including  pipelines)  of  all  of  these  forms  of  energy. 

(c)  "Farm  equipment"  means  equipment,  machinery,  and  repair  parts  man- 
ufactured for  use  on  farms  in  connection  with  the  production  or  preparation 
for  market  use  of  food  resources.  • 

(d)  "Fertilizer"  means  any  product  or  combination  of  products  that  contain 
one  or  more  of  the  elements — nitrogen,  phosphorus,  and  potassium — for 
use  as  a  plant  nutrient. 

(e)  "Food  resources"  means  all  commodities  and  products,  simple,  mixed, 
or  co.mpound,  or  complements  to  such  commodities  or  products,  that  are 
capable  of  being  ingested  by  either  "human  beings  or  animals,  irrespective 
of  other  uses  to  which  such  commodities  or  products  may  be  put.  at  all 
stages  of  processing  from  the  raw  commodity  to  the  prociucts  thereof  in 
vendible  form  for  human  or  animal  consumption.  "Food  resources"  also 
means  all  starches,  sugars,  vegetable  and  animal  or  marine  fats  and  oils, 
cotton,  tobacco,  wool,  mohair,  hemp,  flax  fiber,  and  naval  stores,  but  does 
not  mean  any  such  material  after  it  loses  its  identity  as  an  agricultural 
commodity  or  agricultural  product. 

(0  "Food  resource  facilities"  means  plants,  machinery,  vehicles  (including 
on-farm),  and  other  facilities  required  for  the  production,  processing,  distribu- 
tion, and  storage  (including  cold  storage)  of  food  resources,  livestock  and 
poultry  feed  and  seed,  and  for  the  domestic  distribution  of  farm  equipment 
and  fertdizer  (excluding  transportation  thereof). 

(g)  "Functions"  include  powers,  duties,  authority,  responsibilities,  and 
discretion. 

(h)  "Head  of  each  Federal  department  or  agency  engaged  in  procurement 
for  the  national  defense"  means  the  heads  of  the  Departments  of  Defense, 
Energy,  and  Commerce,  as  well  as  those  departments  and  agencies  listed 
in  Executive  Order  No.  10789. 

(i)  "Heads  of  other  appropriate  Federal  departments  and  agencies"  as 
used  in  part  VIII  of  this  order  means  the  heads  of  such  other  Federal 
agencies  and  departments  that  acquire  information  or  need  information  with 
respect  to  making  any  determination  to  exerci.se  any  authority  under  the 
Act. 
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())  Health  resources"  means  materials,  facilities,  health  supplies,  and 
equipment  (mc  udmg  pharmaceutical,  blood  collecting  and  dispensing  sup- 
plies biological,  surgical  textiles,  and  emergency  surgical  instruments  and 
supplies)  required  to  prevent  the  impairment  of.  improve,  or  restore  the 
physical  and  mental  health  conditions  of  the  population. 

(k)  "Metals  and  minerals"  means  all  raw  materials  of  mineral  origin  (ex- 
cluding energy)  including  their  refining,  smelting,  or  processing,  but  exclud- 
ing their  fabrication. 

(1)  "Strategic  and  Critical  Materials"  means  materials  (including  energy) 
that  (1)  would  be  needed  to  supply  the  military,  industrial,  and  essential 
civilian  needs  of  the  United  States  during  a  national  security  emerqency. 
and  (2)  are  not  found  or  produced  in  the  United  States  in  sufficient  quantities 
o  meet  such  need  and  are  vulnerable  to  the  termination  or  eduction  of 
the  availability  of  the  material. 

(m)  "Water  resources"  means  all  usable  water,  fro.m  all  sources    within 
the  jurisdiction  of  the  United  States,  which  can  be  managed,  controlled 
and  allocated  to  meet  emergency  requirements. 

Sec.  902.  General,  (a)  Except  as  otherwise  provided  in  subsection  902(c) 
ot  this  order,  the  authorities  vested  in  the  President  by  title  VII  of  thi> 
Act  may  be  exercised  and  performed  by  the  head  of  each  department  and 
agency  in  carrying  out  the  delegated  authorities  under  the  Act  and  this 
order. 

(b)  The  authorities  which  may  be  exercised  and  performed  pursuant  to 
subsection  902(a)  of  this  order  shall  include  (1)  the  power  to  redpleoatc 
authorities,  and  to  authorize  the  successive  redelegation  of  authorities"  to 
departments  and  agencies,  officers,  and  employees  of  the  government,  and 

I  TTi  PT®""  subpoena  with  respect  to  authorities  delegated  in  parts 
11.  III.  and  IV  of  this  order,  provided  that  the  subpoena  power  shall  be 
utilized  only  after  the  scope  and  purpose  of  the  investigation,  inspection 
or  inquiry  to  which  the  subpoena  relates  have  been  defined  either  bv  th.' 
appropriate  officer  identified  in  subsection  902(a)  of  this  order  or  by  "such 
other  person  or  persons  as  the  officer  shall  designate. 

(c)  Excluded  from  the  authorities  delegated  by  subsection  902(a)  of  this 
order  are  authorities  delegated  by  parts  V.  VI.  and  VIII  of  this  order  and 
the  authority  with  respect  to  fixing  compensation  under  section  703(?)  of 
the  Act. 

Sec.  903.  Authority.  All  previously  issued  orders,  regulations,  rulings  rortifi- 
cates.  directives,  and  other  actions  relating  to  any  function  affected  bv  this 
order  shall  remain  in  effect  except  as  thev  are  inconsistent  with  this 'order 
or  are  subsequently  amended  or  revoked  under  proper  authority.  Nothin«' 
in  this  order  shall  affect  the  validity  or  force  of  anything  done  under  previous 
delegations  or  other  assignment  of  authority  under  the  Act. 

Sec.  904.  Effect  on  other  Orders,  (a)  The  following  are  superseded  or  revoked: 

(1)  Section  3.  Executive  Order  No.  8248  of  September  8    1939 
(4  FR  3864).  •        >    • 

(2)  Executive  Order  No.   10222  of  March  8.   1951   (16  FR  2247). 

(3)  Executive  Order  No.  10480  of  August  14.  1953  (18  FR  4939). 

(4)  Executive  Order  No.  10647  of  November  28,  1955  (20  FR  8769). 

(5)  Executive. Order  No.  11179  of  September  22.  1964  (29  FR  13239). 

(6)  Executive  Order  No.    11355   of  May   26,    1907   (32   FR   7803). 

(7)  Sections  7  and  8,  Executive  Order  No.  11912  of  April  13    1976 
(41  FR  15825.  15826-27). 

(8)  Section   3.   Executive  Order  No.    12148  of  July   20    1979  (44 
FR  43239.  43241). 

(9)  Executive  Order  No.   12521   of  June  24,   1935   (50  FR  26335). 

(10)  Executive  Order  No.  12649  of  Augu.st  11.  1988  (53  VR  30GJ9). 
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(11)  Executive  Order  No.  12773  of  September  26.  1991  (56  FK 
49387),  except  that  part  of  the  order  that  amends  section  604  of 
Executive  Order  10480. 

(b)  Executive  Order  No.  10789  of  November  14.  1958,  is  amended  by 
deleting  "and  in  view  of  the  existing  national  emergency  declared  by  Procla- 
mation No.  2914  of  Decemiber  16,  1950,"  as  it  appears  in  the  first  sentence. 

(c)  Executive  Order  No.  11790,  as  amended,  relating  to  the  Federal  Energy 
Administration  Act  of  1974,  is  amended  by  deleting  '•Executive  Order  No. 
10480'"  where  it  appears  in  section  4  and  substituting  this  order's  number. 

(d)  Subject  to  subsection  904(c)  of  this  order,  to  the  extent  that  any 
provision  of  any  prior  Executive  order  is  inconsistent  with  the  provisions 
of  this  order,  this  order  shall  control  and  such  prior  provision  is  amended 
accordingly. 

Sec.  905.  fudicial  Review.  This  order  is  not  inteiuied  to  create  anv  right 
or  benefit,  substantive  or  procedural,  enforceable  at  law  by  a  partv  against 
the  United  States,  its  agencies,  its  officers,  or  anv  jjerson. 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  Is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 


The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

7CFRPart911 

Pocket  No.  FV94-911-1-FIR] 

Limes  Grown  in  Florida;  Finalize 
Temporarily  Suspended  Volume 
Regulation  and  Pack-Out  Reporting 
Provisions 

AGENCY:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Final  rule. 


SUMMARY:  This  rule  finalizes  without 
change  an  interim  final  rule  which 
temporarily  suspended  certain  volume 
regulation  and  pack-out  reporting 
requirement  provisions  of  the  marketing 
order  for  fresh  limes  grown  in  Florida. 
These  provisions  were  suspended, 
because  they  are  temporarily  not  needed 
due  to  reduced  lime  production  in 
Florida. 

EFFECTIVE  DATE:  July  8,  1994. 
FOR  FURTHER  INFORMATION  CONTACT:  Gary 
D.  Rasmussen,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Division,  AMS,  USDA,  P.O. 
Box  96456,  room  2523-S,  Washington, 
DC  20090-6456;  telephone:  202-720- 
5,331;  or  Aleck  J.  Jonas,  Southeast 
Marketing  Field  Office,  USDA/ AMS, 
P.O.  Box  2276,  Winter  Haven,  Florida 
33883;  telephone:  813-299-4770. 
SUPPLEMENTARY  INFORMATION:  This  rule 
IS  issued  under  the  provisions  of  section 
8c{16)(A)  of  the  Agricultural  Marketing  • 
Agreement  Act  of  1937,  as  amended  (7 
U.S.C.  601-674),  hereinafter  referred  to 
as  the  Act;  and  of  Marketing  Agreement 
and  Marketing  Order  No.  911  (7  CFR 
part  911)  regulating  the  handling  of 
limes  grown  in  Florida,  hereinafter 
referred  to  as  the  order.  This  order  is 
effective  under  the  Act. 

The  Department  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 


This  rule  has  been  reviewed  under 
Executive  Order  12778,  Civil  Justice 
Reform.  This  rule  is  not  intended  to 
have  retroactive  effect.  This  rule  will 
not  preempt  any  state  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
"    parties  may  file  suit  in  court.  Under 
section  8c{15)(A)  of  the  Act,  anv  handler 
subject  to  an  order  may  file  with  the 
Secretary  a  petition  stating  that  the 
order,  any  provision  of  the  order,  or  any 
obligation  imposed  in  connection  with 
the  order  is  not  in  accordance  with  law 
and  requesting  a  modification  of  the 
order  or  to  be  exempted  therefrom.  A 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing,  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
di.strict  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  in 
equity  to  review  the  Secretary's  ruling 
on  the  petition,  provided  a  bill  in  equity 
is  filed  not  later  than  20  days  after  the  ' 
date  of  the  entry  of  the  ruling. 

Pursuant  to  the  requirements  set  forth 
in  the  Regulatory  Flexibility  Act  (RFA). 
the  Administrator  of  the  Agricultural 
Marketing  Ser\'ice  (AMS)  has 
considered  the  economic  impact  of  this 
■  action  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  .scale  of 
business  subject  to  such  actions  in  order 
that  small  busines.ses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  e.ssentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  about  20  Florida  lime 
handlers  subject  to  regulation  under  the 
marketing  order  covering  limes  grown 
in  Florida,  and  about  25  lime  producers 
in  Florida.  Small  agricultural  producers 
have  been  defined  by  the  Small 
Business  Administration  (13  CFR 
121.601)  as  those  having  annual  receipts 
of  less  than  5500,000,  and  small 
agricultural  .service  firms,are  defined  as 
those  whose  annual  receipts  are  less 
than  $5,000,000.  A  majority  of  these 


handlers  and  producers  may  be 
classified  as  small  entities. ' 

The  Florida  Lime  Administrative 
Committee  (committee)  unanimously 
recommended  the  temporary 
suspension  of  the  provisions.  The 
committee  meets  prior  to  and  during 
each  sea.son  to  review  the  rules  and 
regulations  effective  on  a  continuous 
basis  for  limes  regulated  under  this 
order.  Committee  meetings  are  open  to 
the  public,  and  interested  persons  may 
express  their  views  at  these  meetings. 
The  Department  reviews  committee 
recommendations  and  information,  as 
well  as  information  from  other  sources, 
and  determines  whether  modification, 
suspension,  or  termination  of  the  rules 
and  regulations  would  fend  to  effectuate 
the  declared  policy  of  the  Act. 

This  rule  finalizes  an  interim  final 
rule  which  temporarily  suspended 
§§911.53  through  91 1'59  (7  CFR 
911.53-59)  ofthe  order  containing 
provisions  pertaining  to  the  issuance  of 
volume  regulations  for  fresh  limes 
grown  in  Florida,  and  §911.111  (7  CFR 
911.111)  containing  provisions 
requiring  Florida  handlers  to  file  certain 
reports  with  the  committee  on  their 
fresh  Florida  lime  shipments.  The 
interim  final  rule  was  issued  March  16, 
1994,  with  an  effective  date  of  March 
22.  1994,  and  published  in  the  Federal 
Register  (59  FR  13429,  March  22,  1994). 
The  interim  final  rule  provided  a  30-day 
comment  period  ending  April  21,  1994. 
and  no  comments  were  received. 

Sections  911.53  through  911.59  wore 
used  by  the  committee  to  collect  and     - 
maintain  information  from  handlers,  so 
that  it  could  recommend  to  the 
Department  that  lime  volume 
regulations  be  issued,  when  and  if 
needed.  The  committee  determined  thai 
volume  regulations  will  not  be  needed 
during  the  next  two  seasons,  and,  thus, 
such  information  will  not  be  needed 
during  such  period.  Volume  regulations 
will  not  be  needed,  because  Florida's 
lime  production  was  considerably 
reduced  by  hurricane  damage  to  the 
lime  groves  in  1992.        s 

Section  911.111  required  Florida  lime 
handlers  to  file  certain  reports  with  the 
committee  on  their  fresh  Florida  lim.e 
shipments,  including  information  on 
types  and  number  of  containers  of  limes 
they  pack  each  day.  This  section  was 
suspended,  because  information 
collected  under  the  .section  is  not 
needed  at  a  time  when  lime  production 
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list  of  Sub}e<:ts  in  7  CFR  Part  911 

l.imes.  Marketing  agreements. 
Reporting  and  recordkeeping 
ri.(|uir(;n)ents. 

Kor  the  reasons  set  forth  in  the 
preamble.  7  CFR  part  911  is  amended  as 

tollo'.vs: 

PART  91 1  -LIMES  GROWN  IfT 
FLORIDA 

Accordingly,  the  interim  final  rule 
amending  7  CFR  part  911  which  was 
published  at  59  FR  13429  on  March  22. 
1994.  :s  adojited  as  a  final  rule  without 
change. 

n.'!.-.i   h;.u-  2.  l')'M 
INitricia  Jeasen. 

■  hliii^AtsistanlSein'UiryfnrMdfkftiniiiini! 
lii'ipKition  Sen  ices. 

!!  K  Wh.  <)4-l.)89t)  Fil(;d  U-7  \^:  a  \u  .i:;;! 
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Rural  Electrification  Administration 
7  CFR  Part  1735 

BIN  0572-AAgi 

Teleptione  Program  Loan  Policies, 
Types,  and  Requirements 

AGENCY:  Rural  LlectriRcalion 
.Administration.  I I.SDA 

ACTION:  Final  rule. 

SUMMARY:  Ihe  Rural  flHctrification 
.Xdmlni.stration  (REA)  hereby  amends  its 
regulation  concerning  general  policies 
for  telephone  loans  to  make  consistent 
for  ail  telephone  borrowers  the  adju.sted 
net  worth  to  assets  requirement  set  forth 
in  the  morignge  between  REA  and  its 
borrowers.  The  final  rule  establishes  at 
10  percent,  the  percentage  of  adjusted 
asst.ts  used  in  determining  both  the 
borrower's  allowable  distribution  of 
capital  and  certain  reporting 
requirements.  This  percentage  will  be 
incorporated  in  new  mortgages  and  will 
also  apply  to  borrowers  with 
outstanding  loans  regardless  of  the 
pert.entage  stated  in  their  existing 
tnortgages. 

EFFECTIVE  DATE:  Tliis  angulation  is 
effet:tive  onjuly  8.  1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
.Matthew  P.  Link.  Director.  Rural 
Telephone  Bank  Management  Staff. 
Rural  Electrification  Administration. 
U.S.  Department  of  Agriculture,  14th  .K 
Independence  Avenue.  SVV..  room 
2812-S.  Washington,  DC  20250-1500. 
telephont;  number  (202)  720-05,10. 


SUPPLEMENTARY  INFORMATION: 
Executive  Order  12866 

This  final  rule  has  been  determined  to 
iic  not  significant  for  purposes  of 
Executive  Order  12866,  Regulatory 
Planning  and  Review,  and  tlierefore  has 
not  been  reviewed  Ijy  the  Office  of 
Management  and  Budget 

Executive  Order  12778 

I'll  is  final  rule  has  been  reviewed 
under  Executive  Order  12778,  Civil 
Justice  Reform.  This  rule:  (1)  Will  not 
preon:pl  any  State  or  local  lav,s. 
re;:4ulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  wiiti 
this  rule:  (2)  Will  not  have  any 
retrocictive  effect:  and  (.1)  Will  not 
re(juire  administrative  proceedings 
before  parlies  may  file  suit  challenging 
die  provisions  of  this  rule. 

Regulatory  Flexibility  Act  Certification 

RF;.\  has  determined  that  this  final 
rule  will  not  have  a  significant . 
econcnnic  impact  on  a  substantial 
nund)er  of  small  entities  as  defined  in 
the  Regulatory^  Flexibility  Act  (5  U.S.C. 
liOl  ft  scq.).  The  REA  program  provides 
lo.ins  to  REA  borrowers  at  interest  rates 
and  terms  that  are  more  favtjrable  than 
those  generally  available  from  the 
|)rivate  .sector.  REA  borrowers,  as  a 
result  of  obtaining  federal  financing, 
receive  economic  benefits  which  excecKl 
any  direct  economic  costs  associated 
with  complying  with  REA  regulations 
and  requirements.  Moreover,  this  final 
rule  corrects  inequities  and  establishes 
a  more  consistent  standard. 

Infoniiatiun  Collection  and 
Recordkeeping  Requirements 

Tin;  reporting  and  recordkeeping 
requirements  contained  in  this  final  rule 
have  previously  been  approved  by  the 
O.MB  in  ac:cordan(«  with  the  Paperwork 
Reduc:tion  Act  of  1980  (44  U.S.C.  3501 
ft  svq  ).  These  requirements  are 
approved  under  OMB  control  numb-r 
0572-0031.  Comments  concerning  these 
n;quirempnts  should  be  directed  to: 
Department  of  Agriculture.  Clearance 
Office,  Office  of  Information  Resourf:es 
Management,  room  404-W.  Washington, 
DC  20250.  and  to  the  Office  of 
Information  and  Regulatory  Affairs  of 
OMB.  Attention:  Desk  Officer  for  USDA. 
room  3201.  New  Executive  Office 
Building.  Washington.  DC  20503. 

National  Environmental  Policy  Act 
(Certification 

RE.'A  has  determined  that  this  final 
rule  will  not  significantly  affect  the 
quality  of  the  human  environment  as 
defined  f)y  the  National  Environmental 
Policy  Act  of  1969  (42  U.S.C.  4321  ft 
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seq.).  Therefore,  this  action  does  not 
require  an  environmental  impact 
statement  or  assessment. 

Catalog  of  Federal  Domestic  Assistance 

The  program  described  bv  this  final 
rule  is  listed  in  the  Catalog  of  Federal 
Domestic  Assistance  Programs  under 
10.851,  Rural  Telephone  Loans  and 
Loan  Guarantees,  and  10.852,  Rural 
Telephone  Bank  Loans.  This  catalog  is 
available  on  a  subscription  basis  from 
the  Superintendent  of  Documents,  the 
United  States  Government  Printing 
Office,  Washington,  DC  20402-9325. 

Executive  Order  12372 

This  final  rule  is  excluded  from  the 
scope  of  Executive  Order  12372, 
Intergovernmental  Consultation.  A 
Notice  of  Final  rule  entitled  Department 
Programs  and  Activities  Excluded  from 
Executive  Order  12372  (50  FR  47034) 
exempts  REA  and  RTB  loans  and  loan 
guarantees  to  governmental  and 
nongovernmental  entities  from  coverage 
under  this  Order. 

Background 

On  December  29,  1993,  REA 
published  a  proposed  rule  at  58  FR 
68780  revising  the  adjusted  net  worth 
percent  used  to  specify  certain  ca.sh 
distribution  and  reporting  requirements 
placed  on  a  borrower.  REA  received 
commients  from  the  United  States 
Telephone  Association  (USTA) 
regarding  the  proposed  rule,  which  were 
taken  into  consideration  in  preparing 
the  final  rule. 

Comment  Summary:  With  regard  to 
paragraph  (b),  USTA  commented  that 
the  language  "an  alternative",  which  is 
referencing  a  calculation  contained  in 
the  REA  mortgage,  is  confusing  becau.se 
this  calculation  has  always  been  the 
standard,  not  "an  alternative" 
calculation.  USTA  further  commented 
that  the  "alternative  dividend 
calculation",  outlined  in  the  February 
13,  1978  supplement  to  REA  Bulletin 
402-1,  should  be  codified  and  that  REA 
explore  other  possible  changes  to  its 
dividend  policy  which  will  increase 
borrowers'  fiexibility. 

Hesponse.The  mortgage  provides  an 
alternative  to  the  borrower  for 
distributing  dividends  when  it  cannot 
meet  the  40  percent  net  worth  to  total 
assets  ratio  test.  The  proposed  rule 
relates  exclusively  to  a  revision  made  in 
the  dividend  policy  contained  in  the 
mortgage.  There  are  other  alternatives 
available  if  the  borrower  cannot 
distribute  under  the  methods  provided 
in  the  mortgage.  These  alternatives  were 
not  revised  and  are  contained  in  REA 
Bulletin  402-1.  While  this  revision  to 
the  mortgage  represents  a  move  towards 


a  more  flexible  but  consistent  policy, 
REA  is  considering  other  less 
complicated  but  financially  responsible 
policies. 

Comment  Summary:  USTA  suggested 
that  REA's  policy  requiring  that 
borrowers  retain  cash  in  the  corporation 
in  order  to  secure  cash  and  other  assets, 
be  revised.  USTA  also  suggested  REA 
consider  e.xcluding  cash  and  other 
current  assets,  and  other  investments, 
from  its  dividend  calculation. 

Besponse:  As  a  credit  agency,  REA  is 
rightfully  concerned  about  the  extent  of 
a  borrower's  financial  leverage  and 
liquidity.  When  a  borrower  is  highly 
debt-leveraged  or  has  a  marginal 
working  capital  position,  the  flow  of 
cash  away  ft-om  its  operations  can  be 
risky  and  could  jeopardize  REA's  loan 
security.  However,  REA  is  only 
concerned  with  this  outflow  when  a 
borrower  cannot  meet  the  40  percent  net 
worth  to  total  assets  ratio.  In  general, 
this  ratio  represents  the  borrowers 
ability  to  finance  its  assets  with  an 
appropriate  level  of  debt  and  equity. 
Once  a  borrower  is  above  the  40  percent 
comfort  level,  neither  the  amount  nor 
fiow  of  cash  is  subject  to  retention.  In 
fact,  at  no  time  is  a  borrower  required 
to  maintain  a  specific  level  of  cash. 

List  of  Subjects  in  7  CFR  Part  1735 

Accounting,  Loan  programs- 
communications,  Reporting  and 
recordkeeping  requirements.  Rural 
areas.  Telephone. 

Chapter  XVII  of  Title  7  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  1735— GENERAL  POLICIES, 
TYPES  OF  LOANS,  LOAN 

REQUIREMENTS— TELEPHONE 
PROGRAM 

1.  The  authority  citation  for  part  1735 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  901  etseq.,  1921  et  seq. 

2.  In  §  1735.46,  the  existing  text  is 
designated  as  paragraph  (a)  and  new 
paragraphs  (b)  through  (h)  are  added  to 
read  as  follows: 


certain  other  adjustments  specified  in 
the  mortgage. 

(c)  The  standard  form  of  telephone 
mortgage  also  states  that  if  the 
borrower's  adjusted  net  worth  is  at  least 
ten  percent  of  its  adjusted  assets,  the 
borrower  is  not  required  to  take  or 
refrain  from  taking  certain  actions  as  set 
forth  in  the  mortgage. 

(d)  REA  will  apply  the  ten  percent 
requirement  to  all  telephone  borrowers 
regardless  of  whether  the  borrower's 
existing  mortgage  sets  forth  a  higher 
pert:entage  of  adjusted  net  worth  to 
assets  for  purposes  of  determining 
whether  the  borrower  can: 

(1)  Use  the  alternative  calculation 
described  in  paragraph  (b)(2)  of  this 
section  to  determine  if  it  can  make 
investments  or  distributions;  or 

(2)  Take  advantage  of  the  benefits 
described  in  paragraph  (c)  of  this 
section. 

(e)  A  borrower  with  an  adjusted  net 
worth  of  less  than  twenty  percent  of  its 
adjusted  assets  shall  continue  to  fulfill 
the  requirements  of  the  mortgage 
relating  to  reporting  its  ownership  and 
transfers  of  its  ownership,  including 
capital  stock,  membership  certificates 
and  equity  capital  certificates. 

(0  Any  borrower  meeting  the  standard 
forty  percent  limitation  described  in 
paragraph  (b)(;)  of  this  section  shall 
continue  to  be  able  to  pay  dividends  or 
make  investments  in  accordance  with 
the  borrower's  mortgage. 

(g)  References  to  a  borrower's 
mortgage  in  this  section  include  deeds 
of  trust  and  any  other  loan  do<;ument 
applying  the  same  requirements  to  a 
borrower. 

(h)  This  section  does  not  limit  the 
rights  of  anv  parties  to  the  mortgage 
other  than  REA  or  RTB. 

Dated:  June  2, 1994. 
Bob  J.  Nash, 

L'nder  Secretary.  Small  Community  and  Rural 
Devflopment. 

IFR  D.X:.  94-13888  Filed  6-7-94;  8:45  am| 

BILUNG  CODE  3410-1S-P 


§  1735.46    Loan  security  documents. 

(a)  *   *   • 

lb)  The  standard  form  of  mortgage  or 
other  set:urity  document  required  by 
REA  to  secure  telephone  loans  prohibits 
the  borrower  from  making  certain 
investments  or  distributions  of  assets 
unless,  after  such  action,  the  borrower's 
adjusted  net  worth  is  at  least: 

(1)  Forty  percent  of  its  adjusted  assets: 
or 

(2)  .As  an  alternative,  the  sum  often 
percent  of  its  adjusted  assets  plus 


FEDERAL  RESERVE  SYSTEM 

12  CFR  Part  201 

[Regulation  A] 

Extensions  of  Credit  by  Federal 
Reserve  Banks;  Change  in  Discount 
Rate 

AGENCY:  Board  of  Governors  of  the 
Federal  Reserve  System. 
ACTION:  Final  rule. 


SUMMARY:  The  Board  of  Governors  has 
amended  its  Regulation  A  on  Extensions 
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ot  Ciredit  by  Fedemi  Restsrve  Banks  to 
rt'lleut  its  apprnal  of  an  increase  in  th«- 
rate  at  each  Federal 
The  Board  acted  on 
recjuests  subm  tted  by  the  Boards  ol 
Directors  of  thf  twelve  Federal  Reserve 
Hdiiks 

EFFECTIVE  DATd  Thest!  amendments  to 
part  201  (Regu  ation  A)  were  effective 
June  2.  1994. 1  he  rate  changes  for 
adjustment  creiil  were  effective  on  trie 
dates  specified  in  §201. .51. 
FOR  FURTHER  IN  FORMATION  CONTACT: 
William  W.  Wiles.  Secretary  of  the 
Board  (202/45;  -32.57);  for  the  hearing 
impaired  only.  Telecommunications 
Device  for  the  )eaf  (TDD)  (202/452- 
:<r)44).  Dorothej  Thompson.  Board  ol 
(Governors  of  tl  e  Federal  Ke.sctrve 
'Sysr.em,  Washi  Tt^ton.  DC.  20551. 
SUPPLEMENTAR"  information:  Pursuant 
to  the  authorit]  of  sections  10(b),  13,14. 
19.  et  al..  of  th<  Federal  Reserve  Act.  the 
Board  has  ame  ided  its  Regulation  A  (12 
CFK  part  201)  lo  incorporate  (hanges  in 
discount  rates  »n  Federal  Reserve  Bank 
extensions  of  c  "edit.  The  discount  rates 
are  the  interest  rates  charged  to 
depository  institutions  when  they 
borrow  from  ih  sir  distrid  Re.serve 
FJanks. 

The  'basic  d  scount-rate"  is  a  fi.xed 
rate  charged  by  Reserve  Banks  for 
adjustment  ere  iit  and.  at  the  Reserve 
Bank's  discreti  )n.  for  extended  credit. 
In  increasing  tl  e  basic  discount  rate,  the 
Board  acted  on  requests  submitted  by 
the  Boards  of  C  irectors  of  the  twelve 
Keserve  Banks.  The  new  rates  were 
effective  on  tht  dates  specified  below. 
The  increase  was  made  to  maintain 
favorable  trenc  i  in  inflation  and  therehv 
sustain  the  eco  lomic  expansion.  This 
action,  combin  >d  with  other 
adjustments  by  the  Federal  Open  .Vlarkrl 
Committee,  sul  stantially  removes  the 
degree  of  mone  lary  accommodation  that 
prevailed  throighout  1993. 

The  provisio  is  of  5  li.S.C.  553(1)) 
relating  to  notice  and  public 
participation  were  not  followed  in 
connection  wit  i  the  adoption  of  this 
amendment  bei  ;ause  the  Board  for  "good 
cause"  finds  th  it  delaying  the  change  in 
the  basic  discoi  mt  rate  in  order  to  allow 
notice  and  pub  ic  comment  on  the 
change  is  imprjicticable.  uniiecessarv. 
and  contrary  to  the  public  interest  in 
maintaining  fa>  orable  trends  in  inflation 
and  thereby  su;  taining  the  e<:onomic 
expansion.' 

The  provisio  is  of  5  V.S.C.  553(d)  that 
presenile  30  da^s'  prior  notice  of  th<; 
efftjctive  date  o  a  rule  have  not  been 


'   Ih.'  Boardi  Ku 
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followed  because  section  553(d) 
provides  that  such  prior  notice  is  not 
necessary  whenever  there  is  good  cause 
for  finding  that  such  notice  is  contrary 
to  the  public  interest.  As  previously 
stated,  the  Board  determined  that 
delaying  the  changes  in  the  basic 
discount  rate  is  contrary  to  the  public 
interest. 

Regulatory  Flexibility  Act  Analysis 

Pursuant  lo  st;ction  605(b)  of  the 
Regulatory  Flexibility  Act  (5  IJ.S.C. 
f>01-ni2l,'the  Board  certifies  that  the 
(ha.ige  in  the  basic  discount  rate  will 
not  have  a  significant  adverse  economic 
impact  on  a  substantial  number  of  small 
entities.  Although  the  change  increases 
the  rate  of  interest  charged  to  borrowers 
from  Reser\e  Banks,  the  Board  believes 
that  the  higher  cost  of  funds  is 
outweighed  by  the  salutary  effect  on  the 
e(  oiiotuy. 

List  of  Subjects  in  12  CFR  Part  201 

Banks,  banking.  Credit,  F«!deral 
Keserve  System. 

For  the  retisous  outlined  in  the 
preamble,  the  Board  of  Governors 
aniends  12  CFR  part  201  as  follows: 

PART  201— EXTENSIONS  OF  CREDIT 
BY  FEDERAL  RESERVE  BANKS 
(REGULATION  A) 

1.  The  aLilhority  citation  for  12  CKK 
[(art  201  is  revised  to  read  as  follows: 

Authority:  12  I'.S.C:.  343  et  .se</..  347a. 
I47t..  -14r<  .  ■i47(1.  348  et  sCi;  .  357,  374.  374ii 
,.r.d4»>l 

2.  Sectioti  201.51  is  reviscKl  to  rts'id  as 
toilows: 

§  201 .51     Adjustment  credit  tor  depository 
institutions. 

The  rates  for  adjustment  i:redil 
provided  to  depositor)'  institutions 
under  ^  201.3(a)  are: 


Federal  Reserve 
Bank 


Boston    

New  York  

Phiiadelphia  .... 

Cleveland   

Richmond  

Atlanta  

Chicago  

St.  Louis  

Minneapolis 

Kansas  City  .... 

Dallas  '. 

San  Francisco 


Effective 


May  17, 
May  17. 
May  17, 
May  18. 
May  17, 
May  17, 
May  17, 
May  17, 
May  17, 
May  17, 
May  17, 
May  17, 


1994. 
1994. 
1994. 
1994. 
1994. 
1994. 
1994. 
1994. 
1994. 
1994. 
1994. 
1994. 


.3.  Section  201.52  is  revised  to  mad  as 
follows: 

§201.52    Extended  credit  for  depository 
institutions. 

(aj  Srasomil  credit.  The  rate  for 
s»!aM)iial  credit  extended  to  depnsilorv 


institutions  under  §  201.3(b)  is  a  flexible 
rate  that  takes  into  account  rates  on 
market  sources  of  funds,  but  in  no  case 
will  the  rate  charged  be  less  than  the 
rate  for  adjustment  credit  as  st^f  out  in 
4}  201.51. 

(b)  Extended  credit.  For  extended 
(.redit  to  depository  institutions  under 
tj  201.3(c).  for  credit  outstanding  for 
more  than  30  days,  a  flexible  rate  will 
be  charged  that  takes  into  account  rates 
on  market  sources  of  funds,  but  in  no 
case  will  the  rate  charged  be  less  than 
the  rate  for  adjustment  credit,  as  set  out 
in  t)  201.51.  plus  one-half  percentage 
point.  At  the  discretion  of  the  Federal 
Re.serve  Bank,  this  time  period  may  be 
shortened,  and  the  rate  may  be  the 
disi;ount  rate  applicable  to  adjustment 
credit. 

By  fi.'dcr  of  the  Board  of  (kivi'rr.ors  ot  the 
{'{'dcriii  Keser\'p  System.  Iimc  'J.  I'l^M 
William  W.  Wiles. 
SrtTftoryof  the  Board. 
UK  Doc.  H4-13867  Filed  h-7-94;  K:4.5  ami 
BILLING  CODE  621(M>1-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  25 

[Docket  No.  NM-97;  Special  Conditions  No. 
25-ANM-86) 

Special  Conditions:  Modified 
Gulfstream  G-1159A  Series  Airplanes, 
High  Intensity  Radiated  Fields  (HIRF) 

AGENCY:  Federal  Aviation 
.Administration,  DOT. 
ACTION:  Final  special  conditions  with 
request  for  comments. 

SUMMARY:  These  special  conditions  are 
issued  for  the  Gulfstream  C-1159A 
series  airplanes  modified  by 
ElectroSonics.  Division  of  .AiRadio 
Corporation  of  Columbus.  Ohio.  These 
airplanes  are  equipped  with  digital 
electronic  flight  instrument  systems 
(EFIS)  that  perform  critical  fuiu:tions. 
The  applicable  type  certificatin:i 
regulations  do  not  contain  adequate  or 
appropriate  safety  standards  for  the 
protection  of  these  systems  from  the 
effects  of  high  intensity  radiated  fields 
(HIRF).  These  special  conditions 
provide  the  additional  safety  standards 
that  the  Administrator  considers 
necessary  to  ensure  that  the  criticcil 
functions  that  these  systems  perform  are 
maintained  when  the  airplane  is 
exposed  to  HIRF. 
DATES:  The  effective  dale  of  these 
special  conditions  is  May  31.  1994 
Comments  must  be  received  on  or 
iiefon-  luly  25.  1994 


ADDRESSES:  Comments  on  these  special 
(  oiuiitions  may  be  mailed  in  triplicate 
to:  Federal  Aviation  Administration, 
Transport  Airplane  Directorate  (ANM- 
100),  Attn:  Docket  No.  N'M-97,  If.Ol 
Lind  Avenue  S\V.,  Renton,  U'A  98055- 
4()5r>;  or  delivered  in  triplicate  to  the 
Transport  Airplane  Directorate  at  the 
above  address.  Comments  mu.st  be 
marked;  Docket  No.  NM-97.  Comments 
may  be  inspected  weekda\s,  except 
Federal  holidays,  between  7:30  a.m.  and 
4  p.m. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mi(.hat!l  Zielinski,  FAA. 
Standardization  Bran(.h,  AN.M-n.-H, 
Transport  .Airplane  Dircc;toraIe.  Ain.ralt 
Certification  Service.  IhOl  Lind  .Avenue 
S\V.,  Renton,  W'A  98055— 405fi, 
telephone  (200)  227-2279. 

SUPPLEMENTARY  INFORMATION: 

(Jommenls  Invited 

The  FAA  has  determined  that  good 
cause  exists  for  moking  these  special 
conditions  effective  upon  issua.nce: 
however,  interested  persons  are  invitwl 
lo  submit  su(  h  written  data,  views,  or 
arguments  as  they  may  desire. 
(.ommui)i(  ations  should  identify  the 
regulatory  docket  or  special  (onditions 
number  and  be  submitted  in  triplicate  to 
tiu!  address  spec.ified  above.  All 
<  ommunications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered  b-.  the  Administrator.  Thesi; 
special  (  ondilions  may  be  changed  in 
light  of  the  (  omments  received.  All 
(.om:nents  submitted  will  be  a  available 
in  the  Docket  for  examination  by 
interested  persons,  both  before  and  after 
the  closing  date  for  comments.  A  report 
summarizing  each  substantive  public 
contact  with  FA.A  personnel  concerning 
this  rulemaking  will  be  filed  in  the 
Docket.  Persons  wishing  the  F;\A  to 
a(. knowledge  receipt  of  their  comments 
submitted  in  response  to  this  request 
must  submit  with  those  comments  a 
S(  If-addressed,  stamped  postcard  on 
which  the  following  statement  is  made: 
"Comments  to  Docket  No.  NM-97."  The 
postcard  will  be  date  stamped,  and 
returned  to  the  commenter. 

Background 

On  March  25,  1994,  ElectroSonics, 
Division  of  AiRadio  Corporation  of 
Columbus,  Ohio,  applied  for  a 
supplemental  type  (.ertificafe  to  modifv 
the  Gulfstream  G-1159A  serii's 
airplanes.  The  Gulfstream  G-1159A  is  a 
-business  jet  with  two  aft-mounted 
turbojet  engines.  The  airplane  can  carry 
two  pilots  and  up  to  19  passengers, 
depending  on  the  exit  and  interior 
configuration,  and  is  capable  of 
operating  to  4.i.ijO()  feel  altitude;.  The 


proposed  modification  incorporates  the 
installation  of  digital  avionics  consisting 
of  an  electronic  flight  instrument  system 
(FFIS)  that  is  potentially  vulnerable  to 
HIRF  external  to  the  airplane. 

Supplemental  Type  Certification  Basis 

Under  the  provisions  of  §21.101  of 
the  F.AR,  ElectroSonics,  Division  of 
AiRadio  Corporation,  must  show  that 
the  modified  Gulfstream  G-1159A  series 
airplanes  continue  to  meet  the 
applicable  provisions  of  the  regulations 
incorporated  by  reference  in  Type 
Certificate  No.  A12EA,  or  the  applicable 
regulations  in  effect  on  the  dale  of 
application  for  the  change.  The 
rt'gtdations  incorporated  by  reference  in 
the  type  certificate  are  conimonly 
n^ferred  to.  as  the  "original  fvpe 
certification  basis." 

The  regulations  incorporated  by 
Reference  in  Type  Certification  ,No. 
A12EA  include  the  following:  CAR4b  of 
the  Civil  Aviation  Regulations,  dated 
Def:ember  31,  1953,  including 
Amendmcmts  4l>-]  through  4b-14.  In 
addition  the  following  Federal  Aviation 
Regulations  (FAR)  apply  to  the  EFIS 
installation:  §§  25.1303(h)  and  25.1322, 
as  amended  through  Amendment  25-38- 
t;*^  2.5.1.309,  251321  (a),  (b),  (d).  and  (e),   ' 
25.1331,  25.1333,  and  25.1335.  as 
amended  by  Amendment  25-41.  These 
special  conditions  will  form  an 
additional  part  of  the  sup|ilemenlal  type 
( ertificafion  basis. 

If  the  Administrator  finds  that  the 
applicable  airworthiness  regulations 
(i  e.,  part  25,  as  amended)  do  not 
contain  adequate  or  appropriate  safety 
standards  for  the  Gulfstream  G-1 159A 
series  airplanes  because  of  a  novel  or 
unusual  design  feature,  special 
conditions  are  prescribed  under  llx.- 
provisions  of  §21.6  to  e.sfablish  a  level 
of  safety  equivalent  to  that  established 
in  the  regulations. 

Special  conditions,  as  appropriate,  are 
issued  in  accordance  with  §  11.49  of  the 
FAR  after  public  notice,  as  required  by 
§§11.28  and  11.29,  and  become  part  of 
the  type  certification  basis  in 
accordance  with  §  21.101(b)(2). 


for  the  Gulfstream  G-1159A  series 
airplanes  that  would  require  that  new 
technology  electrical  and  ele<:tronic 
systems,  such  as  EFIS  and  digital 
avionics  sy.stems  be  designed  and 
installed  to  pre<:lude  component 
damage  and  interruption  of  function 
due  to  both  the  direct  and  indired 
effects  of  HIRF. 

Special  conditions  are  initially 
applicable  to  the  model  for  which  th.v 
are  issued.  Should  the  applicant  appiv 
for  a  supplemental  type  certific;ate  to 
modify  any  other  model  included  on  tin- 
same  type  certificate. to  inc  orporate  the 
same  novel  or  unusual  design  feature, 
the  special  conditions  would  also  apply 
to  the  other  model  luider  the  provision's 
of§21. 101(a)(1). 


Discussion 

There  is  no  specific  regulation  that 
addresses  protection  requirements  for 
el(!ctrical  and  electron  if :  systems  from 
HIRF.  Increased  power  levels  from 
ground  based  radio  transmitters  and  the 
growing  use  of  sensitive  electrical  and 
eltjctronic  systems  to  command  and 
control  airplanes  have  made  it  ne(.(?ssary 
to  provide  adequate  protection. 

To  ensure  that  a  level  of  saf(!tv  is 
achieved  equivalent  to  Ihat  intended  by 
the  regulations  incorporated  by 
reference,  special  conditions  are  nt-eded 


High-Intensity  Radiated  Fields  (HIRF) 

With  the  trend  toward  incre^isc^d 
power  levels  from  ground  based 
transmitters,  plus  the  advent  of  space 
and  satellite  communications,  coupled 
with  electronic  command  and  <  ontrol  of 
ttie  airjilane,  the  immunity  of  c  rilic.al 
digital  avionics  systems,  such  as  the 
EFIS.  to  HIRF  must  be  established. 

It  is  not  possible  to  precisely  define 
the  HIRF  to  which  the  airplane  will  b«' 
exposed  in  service.  There  is  al.so 
uiu:ertainty  concerning  the  effectiveness 
of  airframe  .shielding  for  HIRF". 
Furthermore,  coupling  of 
elec:tromagnetic  energy  to  coi  kpil 
installed  equipment  through  the  coi.kpii 
window  apertures  is  undefined.  Based 
on  surveys  and  analysis  of  existing  HIRF 
emitters,  an  adequate  level  of  protection 
exists  when  complianc:e  with  the  HIRF 
protection  special  condition  is  shown 
with  either  paragraphs  1  or  2  below: 

1.  A  minimum  threat  of  100  volts  per 
meter  peak  electric  field  strength  from 
lOKFIzto  18(;Hz. 

a.  The  threat  must  be  applied  to  tlie 
svstem  elements  and  their  associated 
wiring  harnesses  without  the  benefit  of 
airframe  shF^ding. 

b.  Demonstration  of  this  level  of 
protection  is  established  through  system 
tests  and  analysis. 

2.  A  threat  external  to  the  airframe  uf 
the  following  field  strengths  for  the 
frequency  ranges  indicated. 


Frequency 

lOKHz-IOOKHz  . 
100KH2-500KHZ 
SCO  KH2-2  MHz  ... 
2  MHz-30  MHz  .... 
30  MHz-70  MHz  .. 
70MHz-100MHz 
IOOMH2-2OQMH2 
200  MHz-400  MHz 
400  MHz-700  MHz 
700  MHz- 1  GHz  ... 


Peak 

Average 

(V/W) 

(V,M) 

50 

50 

60 

60 

70 

70 

200 

200 

30 

30 

30 

30 

150 

33 

70 

fO 

4.020 

935 

1.700 

VO 
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Frequen  ;y 


1  GHz-2  GHz 

2  GHz-^  GHz 
4  GHz-6  GHz 
6  GHz-8  GHz 
3GHz-12GHi 
i2GHz-18Gt-z 
iSGHz^OGHz 


c  je  1 


ten 


manufacturer 
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Peak 

Average 

(V/M) 

(V/M) 

5.000 

990 

6,680 

840 

6.850 

310 

3,600 

670 

3,500 

1270 

3,500 

360 

2,100 

750 
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As  discuss4d 
conditions 
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mcjdified  by 
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Ohio.  Shou 
later  date  for 
certificate  to 
included  on 
to  incorporati 
unusual  desi] 
conditions  w 
well,  under  tl 
!^21.101(a)(l 

Conclusion 

This  action  affects  only  certain 
unusual  or  nc  vel  design  features  on  th«' 
Gulfstream  G  -IISRA  scries  airplanes 
modified  by  I  lectroSonics.  Division  of 
.\iRadio  Corp  sration  of  Columl)us. 
Ohio.  It  is  nol  a  rule  of  general 
applicability  ind  affects  only  the 


given  in  paragraph  2 
revlision  to  the  envelope  used 
issued  special  conditions 
ication  projects.  It  is  based 
nd  SAE  AE4R 
reconmiendatioiis.  This 
1  jpe  includes  data  from 
and  the  U.S.  It  will  also 
the  European  Joint 
utiiorities. 

above,  these  sp(;ciai 
applicable  to  the 
1 159A  series  airplanes. 
llectroSonics.  Division  of 
p  oration  of  Columbus. 
Id  ElectroSonics  apply  at  a 
supplemental  type 
nodifv  any  other  model 
ype  Certificate  No.  A12E.\ 
the  same  novel  or 
n  feature,  the  special 
uld  apply  to  that  model  as 
e  provisions  of 


who  applied  to  the  f\\.\ 


for  approval  c  f  these  features  on  the 
Gulfstream  G-  -1 159A  series  airplanes 
modified  by  E  lectroSonics,  Division  of 
.AiRadio  Corp  aration  of  Columbus. 
Ohio. 

The  substai  ce  of  the  special 
conditions  fo  these  airplanes  has  been 
subjected  to  t  le  notice  and  conmient 
procedure  in  levsral  prior  instances  atul 
has  been  deri  ed  without  substantive 
change  from  t  losc  previously  issued.  It 
is  unlikely  th;  t  prior  public  conunent 
would  result   n  a  significant  change 
from  the  subs  ance  contained  herein 
For  this  reaso  i,  and  because  a  delav 
would  signifi(  antly  affect  the 
certification  o  "the  airplane,  which  is 
imminent,  the  FAA  has  dete?rmined  that 
prior  public  n  atice  and  comment  are 
unnecessary  s  nd  impracticable,  and 
good  cause  ex  ists  for  adopting  these 
special  conditions  immediately. 
Therefore,  the  se  special  conditions  are 
being  made  el  "ective  upon  i.ssuance.  The 
F.\.\  is  reque;  ting  comments  to  allow 


interested  persons  to  submit  view.s  that 
may  have  not  been  submitted  in 
response  to  the  prior  opportunities  for 
comment  described  above. 

List  of  Subjects  in  14  CFR  Part  2.5 

.Aircraft.  Aviation  safety.  Federal 
.Aviation  Administration,  Reporting  and 
recordkeeping  requirements. 

Th(!  authority  citation  for  theise 
special  conditions  is  as  follows: 

Authority:  49  LI.S.C.  upp   1344.  134«l( ). 
1,152.  1354'(a).  13.55.  1421  through  1431. 
1502.  1051(b)(2).  42  U..S.C.  18571-10,4321  »•» 
spq:  K.C).  11514;  niid  49  I'.S.C:   lOr.fj;) 

The  Special  Conditions 

Ac  f:ordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  following  special 
conditions  are  issued  as  part  of  the 
suppl<;mental  type  certification  basis  for 
Gulfstream  G-1159A  series  airplanes 
modified  by  ElectroSonics.  Division  of 
AiRadio  Corporation  of  Columbus. 
Ohio. 

1.  Protection  From  I  'nncmtrH  Effects 
of  High-Intensity  Radiated  Fields 
(HIRF).  Each  electrical  and  electronic 
system  that  performs  critical  fimctions 
must  be  designed  and  installed  to 
ensure  that  the  operation  and 
operational  capability  of  these  sy.stems 
to  perform  critical  functions  aire  not 
adversely  affected  when  the  airplane  is 
e.xposed  to  high-intensity  radiated  fields 
external  to  the  airplane. 

2.  The  following  definitions  apply 
with  respect  to  these  special  conditions: 

Critical  Functions.  Functions  whose 
failure  would  contribute  to  or  cause  a 
failure  condition  that  would  prevent  the 
continueid  safe  flight  and  landing  of  the 
airplane. 

IssiU'd  in  Rfiilf>ii.  Washiiiglon.  on  \la\  31. 
1W4 

Darrell  .M.  Pedcrson, 
Acti:ig  Manager,  Transport  Airplane 
Directorate.  Aircraft  Certification  Senict- 
|FR  Doc  94-13<>09  Filed  6-7-94;  fl:45  anil 
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14  CFR  Part  39 

[Docket  No.  93-CE-33-AD;  Amendment  39- 
8936;  AD  94-1 2-08J 

Airworthiness  Directives:  Cessna 
Aircraft  Company  210,  P210,  and  T210 
Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration.  DOT. 
ACTION:  Final  rule. 


SUMMARY:  This  amendment  supersejclejs 
Ainvorthiness  Directive  (AD)  92-2B-04. 
whir:h  applies  to  certain  Cessna  Aircraft 
Company  (Ce?ssiia)  210.  P210.  and  T210 


series  airplanes.  That  .AD  re!quire!s 
operational  checks  of  the  fuel  gauge's, 
fiu'l  cap  and  adapter  modifie:atinns,  and 
preflight  fuel  system  quantity  i:h(!cks. 
The;  Federal  .Aviation  .Administration 
(F.AA)  received  a  petition  for 
re!c:onsideration  of  AD  92--2()-(14,  and 
subsequently  suspended  the 
effectiveness  of  this  AD  while  the 
concerns  specified  in  the  petition  wen' 
evaluated.  This  action  retains  certain 
requirements  of  AD  92-2B-04.  and 
im:orporates  certain  items  raised  by  {\ie 
petition  for  reconsideration.  The  actions 
specified  by  this  AD  are  intendtHl  to 
prevent  loss  of  engine  power  caused  by 
inadvertent  fiiel  loss  or  inade'quate  fuel 
servicing. 

DATES:  Effective  July  22.  1994 

The  incorporation  by  reft^rence;  of 
leTtain  publications  listeKi  in  the 
regulations  was  previously  approved  by 
the  Dire;ctor  of  the  Fe^deral  Register  as  of 
January  22.  1993. 

ADDRESSES:  Service  information  that 
applies  to  this  AD  may  be  obtained  from 
the  Cessna  .Aircraft  Company.  CustouuT 
Services.  P.C)  Box  1.521,  Wichita, 
Kansas  67201.  This  infornuition  may 
also  be  examined  at  the  FA.A.  Central 
Region,  Office  of  the  A.ssistant  Chief 
Counsel,  room  1558.  601  E.  12th  Street. 
Kan.sas  City.  Missouri  64106;  or  at  the 
Office  of  the  Federal  Registiir.  800  North 
Capitol  Stree^t.  NW.,  suite"  700, 
Washington.  DC. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Paul  O.  Pentlleton.  Aerospace  Fngine;er. 
F.A.A.  Wichita  Aircraft  Certifie:ation 
Office.  1801  Airport  Rriad,  room  100. 
\Vie:hita,  Kansas  67209:  telephone  (3  IH) 
946-4143;  facsimile  (.516)  946-4407. 

SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  I'ede^ral 
.Aviation  Regulations  (14  CFR  part  ,39)  to 
include  an  AD  that  would  appiv  to 
certain  Ces.sna  210,  P210.  and  f  210 
,seri(!S  airplanes  waS'published  in  the 
Federal  Register  on  August  24.  1993  (5H 
FR  44621).  The  action  pro[)osod  fo 
supersede  AD  92-26-04.  Anitr'dnient 
39-«431  (57  FR  57658.  Decei;ii;er  7, 
1992).  with  a  new  AD  that  would 
rejquire  the  following  on  Cessna  210, 
P210,  and  T210  seric;s  airplane^s: 

•  Rflain  the  Fuel  gaiigc  operalionnl  cbti  ks. 
fill!  cap  and  adaptur  modifications,  and 
prL-fligiit  hu;l  system  quantity  e  hc(  k-; 

( iirrentiy  required  by  AD  92-26-04. 

•  Provider  the  option  of  utiiizinR  approved 
alternative  procedures  for  (  aiihrating  the  fuel 
systems; 

•  Provide  the  option  of  uicomplisliii.g  fuel 
(apae  ity  checks  after  n-tueling  the  air()liiMe!  or 
insUilIing  raised  fuel  caps;  and 

•  Revise  the  appliculiility  of  ll;c  ;«  ttial  M) 
to  more  fully  clarify  which  airplai;<'s  an- 
.ifteered. 


Intere.sted  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
c;omments  rec:eived. 

Several  commenters  state  that  the 
calibration  procedures  proposed  are 
ineffective,  very  expensive,  and  the 
equipment  necessary  to  accomplish  the 
calibration  is  unavailable.  Tv.o  of  these 
commenters  referenced  calibration  and 
gauge  oe:curacy  procedures  that  thev  felt 
were  more  realistic  (more  effective,  less 
expensive,  and  available)  than  those 
specified  in  the  proposal.  The  FA.A  (1) 
reviewed  the  procedures  submitted  by 
the  commenters;  (2)  determined  that  the 
referenced  procedures  are,  at  least,  as 
realistic  as  those  proposed;  and  (3) 
incorporated  the  procedure's  into  the 
AD. 

One  commenter  recommends  limiting 
the  number  of  hours  of  operation  before 
an  airplane  equipped  with  uncalibrated 
fuel  gauges  must  refuel.  The  commenter 
.states  that  this  would  redueje  the  cost 
as.sociated  with  requiring  accurate  fuel 
gauge  calibration.  The  FAA  concurs  and 
has  added  this  provision  to  the  AD. 

Several  commenters  suggest 
increasing  the  pilots'  knowledge  of  the 
fiiel  sy.stem  limitations  through  training 
and  advisories.  The  FA.A  concurs  that 
this  step  is  essential  for  aviation  safety; 
however,  AD's  are  utilized  to  correct  an 
unsafe  c:ondition  that  exists  or  is  likely 
to  develop  in  aircraft  of  the  same  type 
design.  Appropriate  fuel  system 
placarding  (specified  in  the  proposed 
AD)  does  provide  an  advisory  to  the 
limitations  of  the  originally  certificated 
fiiel  .system,  which  could  help  increa.se 
pilot  knowledge.  Any  other  action 
related  to  increasing  the  pilot's 
knowledge  of  fuel  sy.stem  limitations  is 
outside  the  scope  of  AD  action.  The  AD 
is  unchanged  as  a  result  of  this 
comment. 

One  commenter  recommends  that  the 
FAA  not  require  replacement  of  the 
flush  fuel  caps  because  the  existing  fuel 
caps  are  acceptable  if  they  are  properly 
maintained.  The  FAA  concurs.  The 
proposal  included  the  option  of 
in.stalling  these  raised  fuel  caps  or 
fabricating  and  installing  a  fuel  capacity 
check  placard  on  each  wing  fuel  filler 
opening.  The  AD  is  unchanged  as  a 
result  of  this  comment. 

One  commenter  recommends 
requiring  replacement  of  the  fuel  caps 
with  caps  that  are  not  susceptible  to  fuel 
leakage  or  siphoning  and  where 
certificated  fuel  capacity  is  easily 
obtainable.  This  commenter  states  that 
service  experience  indicates  that  the 
fuel  caps  originally  certificated  on  these 
Cessna  210  series  airplanes  make  fuel 
ser\  icing  difficult  and  susceptible  to 


water  leakage  into  the  tanks  and  fuel 
siphoning  during  flight.  The  FAA  does 
not  concur  that  maneJatory  fuel  cap 
replacement  is  necessary." The  FAA  has 
determined  that  the  accomplishment  of 
certain  preflight  requirements  will 
provide  the  same  level  of  safety  as  fuel 
cap  replae;e.ment.  The  FA.A  encourages 
fuel  cap  replacement  and  the  preflight 
requirements  are  reduced  when 
replacement  is  accomplished.  The  AD  is 
unchanged  as  a  result  ofthis  comment. 

After  careful  review  of  all  available 
information  including  the  conunenfs 
noted  above,  the  FAA  has  determined 
that  air  safety  and  the  public  interest 
require  the  adoption  of  the  rule  as 
proposed  except  for  the  incorporation  of 
the  ( alibration  and  gauge  accuracy 
procedures  referenc;cd  above  and  minor 
editorial  corree;tions.  The  FAA  has 
determined  that  these  procedures  and 
minor  corrections  will  not  change  the 
meaningof  the  ADnoradd  anv 
additional  burden  upon  the  public  th.in 
was  already  proposed. 

The  FAA  estimates  that  5,000 
airplanes  in  the  US,  registry  will  be 
affee:ted  by  this  AD.  that  it  will  take 
aj)proximately  4  workhours  per  airplane 
to  accomplish  the  required  action,  and 
that  the  average  labor  rate  is 
approximately  $55  an  hour.  Parts  (  ost 
approximately  $150  per  airplane.  Based 
on  these  figures,  the  total  cost  impact  of 
the  AD  on  U.S.  operators  is  estimated  to 
be  $1,850,000.  This  figure  is  based  on 
the  assumption  that  no  affected  airplane 
owner/operator  has  accomplishe^d  the 
rnquired  ae;tion. 

In  addition.  AD  92-26-04  (urrentlv 
has  a  cost  impact  of  $2,125,000  (5 
workhours  x  $55  per  hour  plus  $150  for 
parts  X  5,000  airplanes)  if  the  FAA  had 
not  suspended  the  effectiveness  of  that 
AD.  The  cost  ofthis  AD  is  actually  a 
reduction  of  one  workhour  per  airplane 
over  that  specified  in  AD  92-26-04,  or 
a  redu<:tion  of  $275,000  for  the  entire 
U.S.  fleet. 

The  regulations  adopted  herein  will 
not  have  substantial  diree;t  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  'Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  A.ssessment. 

For  the  reasons  discussed  abo\  e,  I 
certify  that  this  action:  (1)  Is  not  a 
"significant  regulatory  aetion'  under 
Exe<;utive  Order  12866;  (2)  is  not  a 
"signifie:ant  rule"  under  DOT 
Regulatory  Policies  and  Proceduri;s  (44 
FR  1 1034,  Februarv  26,  1979):  and  (3) 


will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  final 
evaluation  prepared  for  this  action  is 
contained  in  the  Rules  Docket.  .A  e.opy 
of  it  may  be  obtained  by  contacting  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  .A\i,ition 
safety.  Incorporation  by  referent  e. 
Safety. 

Adoption  of  the  Amendment 

Ae:e;ordingly,  pursuant  to  the 
authority  delegated  fo  me  by  the 
Administrator,  the  Federal  Aviatio!) 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  3*— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follow.s: 

Authority:  49  l'..S.(:.  App.  ]354(.i).  J-J21 
and  1423;  49  t)..S.C:.  lOb(x);  and  14  (TK 
11.89. 

§39.13    [Amendedl 

2.  Section  39.13  is  amended  by 
removing  AD  92-26-04,  Amendment 
39-8431  (57  FR  57658.  December  7. 
1992),  and  by  adding  a  new 
airworthiness  directive  to  read  as 
follows: 

94-12-08  Cessna  Aircraft  Company; 

Amendment  39-B936;  Docke't  \o.  93- 
(:E-33-AD.  Supersedes  AD  92-2f)-04. 
Amendment  39-8431. 
Applicability:  The,  following  mcuM  and 

serial  numlxir  nirplano.s.  ccrtificateel  in  anv 

e.atpgory. 


Model 


2  lOG  through 

21  OR,  and. 
T210G  through 

T210R. 
P2 ION,  and  P210R 


Serial  No. 


21058819  through 
21065009,  and 

T210-0198  through 
12 10-0454. 

P21 000001  through 
P2 1000874. 


(Jompliance:  Required  within  the  next  12 
(..ilentiar  months  after  the  effective  date  of 
this  AD.  unless  already  accomplished. 

To  pre.'vent  loss  of  engine  power  causi»d  bv 
inadvertent  fuel  loss  or  inadrqiiafc  fuel 
servicing.  accDmplish  the  fe>lle)winR: 

(a)  lnc<irp()rate  the  Pilot  Operating 
Proeedures— Preflight  Fuel  .System  Q;iiintil\ 
f  ;ht!ck  (hilt  is  Figure  1  of  this  AD  info  the 
iiirpliine  flij-hl  manual  or  airpl.ine  nnoids 

Figure  1 

Pilot  Operating  Proc«duros— Prpflighl  Fuel 
S\st('m  Quantify  f;h«H;k 
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pr)ced 


spe:t 
appcr 


ifud 
fcr 


ni;h 


perfonr  ed 
P  ' 


ssblc  I 


The  following 
i.ertain  Cessna  210 
airplanes  wheneve 
fuel  are  needed  for 

1.  Vorif>' that  thp 
cind  is  approximately 
(tionral  nose  strut 

Note:  The  airplatje 
instrument  maybe 
li-veling. 

2.  Visually  ins 
Itrvcl  with  the  u 
tuel  capacity  is  in 

3.  Check  each 
iind  wing  surface 
of  each  fuel  cap. 

Note:  It  is.highly 
wmg  tips  and  flap 
(luring  flight  for  ev 

(b)  The  incorpKirdt 
into  the  airplane  ' 
records  as  required 
AD  may  be 
holding  at  least  a 
authorized  by  §  43 
Kfgulations(UCF  t 
entered  into  the  ai 
( ompliance  with 
5)43.11  of  the 
(14CFK43.il) 

((.)  Calibrate  the 
system  at  the  unu 
indication  bv  accor  i 
(c)(2)  of  this'AD  as 

(1)  Checking 
(.alibration  by; 

(i)  Draining  the  v 
((i»-fut'l  the  airplan 

(ii)  Turning  the 
that  the  fuel  gauges 

(iii)  .adjusting  or 
or  gauge,  as  require 
■'empty"  indicatior 
t.inks;  or 

(2)  Tabricitea 
minimum)  red  "Enr  pty 
(.t-nter  on  the  gaug 
pointer  indicates  wpf 
and  fal/ricate  and  ii|sta 
gauges  ff  placard  (u 
inch  in  height)  wit! 
Fuel  (lauges  Not  (xi 

(Calculations  oi 
and  Consumpt 
Tanks.  Maxi 
for  Flight  Plani 
(d)  .Accomplish  ti 
\D  .IS  follows: 

(1)  Install  raised 
ivith  the  instruc 
SK210-136.  which 
.Service  Bulletin 
T)Ml;  or  Supplemei 
SA245bCE  (owned 
for  Monart  h  Air  &  I 
Assembly  No.  WW 

(2)  Fabricate  two 
ioilovving  words 
'  n-inch  in  height  a 
each  wing  fuel  fille 
!  i;!l  Capacity  VVhil 
n.ir:i-,g  Last  5  Calk: 
.'  Minutes." 


ures  are  to  be  used  on 
P210,  and  T210  Series 
more  than  75  gallons  of 
range  and  reser%'e. 
airplane  is  level  laterally 

4.5  degrees  nose  up 
in  a  level  surface). 

turn  and  bank 
u.scd  to  check  lateral 


each  fuel  tank  for  fuel 
wing  surface  when  full 
tended  to  be  in  each  tank, 
cap  and  seal  for  security 
a  lack  of  fuel  stains  aft 


recommended  tliat  the 

iling  edges  are  checked 
dence  of  fuel  siphoning, 
ion  of  Figure  1  of  this  AD 

t  manual  or  airplane 
by  paragraph  (a)  of  this 

by  the  owner/operator 
vate  pilot  certiilcate  as 
of  the  Federal  Aviation 
43.7).  and  must  be 
rtraft  records  showing 
th  IS  AD  in  accordance  with 
Federal  Aviation  Regulaticms 


Ll 

ctior  s 


SEJ91 


;  on  e 


id 


(et  .Special  flight 
.rt.r '>r('<inre  with 


el  quantity  indicating 
(empty)  fuel  gauge 
plishing  either  (c)(1)  or 
bllows: 
(on^-time)  the  fuel  gauge 

ing  fuel  tank  sumps 

roaster  switch  on.  ensuring 
indicate  empty  {"E");  and 
■eplacing  the  transmitter 
1  to  obtain  propter 
with  empty  wing  fuel 


[) 


mi  m 


nch  wide  ('  j-inch  long 

"  radial  line  and 
glass  where  the  gauge 
n  the  tank  is  empty. 
11  adjacent  to  the  fuel 
ing  letters  at  least  '  m- 
the  following  words: 
ibrated.  Base  All  Fuel 
Visual  Inspection.  Time 
n  Figures.  With  Full 

Endurance  Is  4  Hours 
ing. 
ther  (did)  or  (d)(2)  of  this 


el  caps  in  accord. ince 
to  Cessna  Service  Kit 

s  referenced  by  Cessna 
-10.  dated  ()rtol)cr  25. 

tal  Type  Certificate 

>y  Mr.  William  |.  Barton) 

levelopment,  Inc., 

100-2  fuel  caps  (onlv);  or 

placards  with  the 
ach  using  letters  at  least 
install  a  placard  on 

opening:  "To  Assure 

Filling.  Fill  Slowlv 

s.  Kp(he(k  For  Fi:!l  After 


)crmits  may  l)e  issued  in 
§§21.197  and  21.199  of  the 


Federal  Aviation  Regulations  (14  CFK  21.197 
and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(f)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  equivalent  level  of  safety  may  be 
approved  by  the  Manager,  Wichita  Aircraft 
Certification  Office  (ACO).  1801  Airport 
Road,  Room  100.  Mid-Continent  .Airport, 
Wichita.  Kansas  67209.  The  request  shall  be 
forwarded  through  an  appropriate  FAA 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
Wichita  ACO. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any.  may  be 
obtained  from  the  Wichita  ACO. 

(g)  The  replacement  required  by  this  AD 
shall  be  done  in  accordance  with  Q?ssna 
Service  Kit  SK210-136.  which  is  referenced 
by  Cessna  Service  Bulletin  SEB91-10.  dated 
October  25. 1991.  This  incorporation  by 
reference  was  previously  approved  by  the 
Director  of  the  Federal  Register  as  of  January- 
23,  1993,  in  accordance  with  5  U.S.C.  552(a> 
and  1  (;FR  part  51.  Copies  may  be  obtainc^d 
from  Ossna  Aircraft  Company.  P.O.  Box 
7704.  Wichita,  Kansas  67277.  Copies  may  be 
inspected  at  the  FAA.  Central  Region.  Office 
of  the  .\ssistant  Chief  Counsel,  room  1558. 
601  E.  12th  Street.  Kansas  City,  Missouri,  or 
at  the  Office  of  the  Federal  Register.  800 
North  C:apitol  Street,  NW..  suite  700. 
Washington.  DC. 

(h)  This  amendment  (39-8936)  supersed«;s 
AD  92-26-04,  Amendment  39-8431. 

(i)  This  amendment  (39-89,36)  iKJComrrs 
effecti\e  on  July  22.  1994. 

lssue<l  in  Kan.sas  (lity,  Missouri,  on  June  1. 
1994. 

Barry  D.  Clements. 

Mana^pr.  Small  Airplaiw  Dinrtoratc,  Aircraft 
Cfrtifkation  Sen'icv. 

[FR  Do< .  94-13850  Filed  6-7-94;  845  ami 
BILLING  CODE  4910-13-U 


14CFRPart71 

[Airspace  Docket  No.  94-AWP-11] 

Alteration  of  VOR  Federal  Airway  V- 
291 

AGENCY:  Federal  Aviation 
Adaiinistration  (FAA).  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  action  removes  the 
exclusionary  language  from  Federal 
.^irway  V-291  concerning  Restricted 
/\rea  R-2302.  The  restricted  area's 
altitude  was  reduced  in  another 
rulemaking  action,  from  11,000  feet 
mean  sea  level  (MSL)  to  10,000  feet 
MSL.  The  minimum  en  route  altitude 
(MEA)  of  V-291  between  the  Flagstaff, 
AZ,  Very  High  Frequency 
Omnidirectional  Range/Distance 
Measuring  Equipment  (VOR/DME)  and 
the  intersection  of  Kace*;  is  11.000  feet 


MSL;  therefore,  the  exclusionary 
language  is  no  longer  necessary. 
EFFECTIVE  DATE:  0901  u.t.c.  August  IK. 
1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Norman  \V.  Thomas,  Airspace  and 
Obstruction  Evaluation  Branch  (ATP- 
240).  Airspace-Rules  and  Aeronautical 
Information  Division,  Air  Traffic  Rules 
and  Procedures  Service,  Federal 
Aviation  Administration.  800 
Independence  Avenue.  S\V., 
Washington,  DC  20591;  telephone:  (202) 
267-9230. 

SUPPLEMENTARY  INFORMATION: 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  removes  the  e.xclusionary 
language  from  Federal  Airway  V-291 
concerning  Restricted  Area  R-2302.  The 
FA.\,  in  another  rulemaking  action, 
reduced  the  restricted  area's  altitude 
from  11.000  feet  MSL  to  10.000  feet 
MSL.  The  MEA  of  V-291  between  the 
Flagstaff.  AZ.  VOR/DME  and  the 
intersection  of  Kacee  is  11,000  feet  MSL; 
therefore,  the  exclusionary  language  is 
no  longer  necessary.  Because  this  action 
is  a  minor  te<;hnical  amendment  in 
which  the  public  would  not  he 
particularly  interested,  I  find  that  notice 
and  public  procedure  under  5  U.S.C. 
553(b)  are  unnecessary.  Domestic  VOK 
Federal  airways  are  published  in 
paragraph  6010(a)  of  FAA  Order 
7400.9A  dated  June  17. 1993,  and 
effective  September  16, 1993.  which  is 
incorporated  by  reference  in  14  CFR 
71.1  (58  FR  56298;  July  6.  1993).  The 
airway  listed  in  this  document  will  be 
published  subsequently  in  the  Order. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
neces.sary  to  keep  them  operationally 
current.  It,  therefore — (1)  Is  not  a 
"significant  regulator)'  action  "  under 
Executive  Order  12866:  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034:  February  26.  1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a    • 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 
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Adoption  of  the  Amendment 

In  consideration  of  the  foregoiii.H.  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— [AMENDED] 

1.  The  authority  citation  fur  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U  S.C.  app.  134R(a).  1354(ii). 
1  iU);  E.O.  103S4.  24  FR  M5B5.  3  C:FK.  1959- 
1903  Comp.,  p.  389;  49  i:.,S  f :    106(j>!.  14  (TK 
ll.f)9. 

§71.1    (Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  740().9A. 
Airspace  Designations  and  Reporting 
Points,  dated  June  17.  1993.  and 
effective  September  16.  1993.  is 
amended  as  follows: 

Ptiraoruph  6()10(aJ—nom";U(  I'O/t  bvdvral 
.\irwavs 


V-291     IRevisedl 

From  H(iI)1js,  NM.  vi.i  (NT  Hol)l)s  Ml"  n:v\ 
Cliisuin.  NM,  136°  radials;  Chisum.  via  I.NT 
Chisum  333°  and  Corona.  NM.  124"=  radiaN: 
C:orona.  via  INT  Corona  328°  and 
A]l)iiqiierque.  NM.  103"  radials; 
.•Mbiiquerquc;  Gallup.  NM;  Winslow,  A'/.; 
Flagstaff.  AZ;  to  Pcath  Springs.  AZ 
*         •         •         «         • 

IsMiod  in  Washinglon.  DC.  on  Mav  2S, 
1994. 

Harold  VV.  Becker. 

Maruiiier.  Ainipnce-nulc<.  and  Afronautk  iil 
Informutinn  Division. 

IFKDoc.  94-13911  Filed  6-7-94;  «  45  anil 
BILLING  CODE  4910-13-P 


DEPARTMENT  OF  EDUCATION 

34  CFR  Part  682 

RIN  1840-AB83 

Federal  Family  Education  Loan 
Program 

AGENCY:  Department  ot  Kdiication. 
ACTION:  Final  regulations;  correction, 

SUMMARY:  This  document  corrects  errors 
in  the  final  regulations  published  in  the 
Federal  Register  on  April  29,  1994  for 
the  Federal  Family  Education  Loan 
Program  (59  FR  22462).  These 
regulations  implement  statutory  changes 
in  the  program  authorized  by  title  IV'  of 
the  Higher  Education  Act  of  1965,  .-.s 
amended  by  the  Higher  Educ:ation 
Amendments  of  1992,  and  certain 
technical  changes  made  by  the  Cash 
Management  hnprovement  Act 
Amendments  of  1992.  the  Omnibus 
Hiulgf.'t  Reconciliation  Act  of  19«)3.  jjiui 


the  Higher  Education  Technical 
Amendments  of  1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ceorge  Harris.  Loans  Branch.  Division 
of  Policy  Development.  Policy,  Training 
and  Analysis  Service.  U.S.  Department 
of  Education.  400  Maryland  Avenue 
SVV.  (room  4310.  ROB-3).  Washington. 
DC  20202.  Telephone  (202)  708-8242. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
I^elay  Service  (FIRS)  at  l-800-«77-8339 
between  8  a.m.  and  8  p.m..  Eastern 
Time.  Monday  through  Friday. 

Datrd:  June  2. 1994. 
Ddvid  A.  Longaneckcr. 

Assi.^tant  Secrftan-  for  Poftspcondiin 
Ediuntion 

The  following  corrections  are  niade  in 
FR  Doc.  94-10250.  published  on  April 
29.  1994  (59  FR  22462):- 

1.  On  page  22462,  under  -Dates",  in 
line  5,  the  reference  to  "§682.202"  is 
removed. 

§  582.402    [Corrected] 

2.  On  page  22485.  column  1.  in 
«j682.402(e)(13)(ii).  the  cross-reference 
to  "(e)(8)(i)"  is  corrected  to  read 
••(e)(13)(i)".and  in  §682.402(e)(13)(iii), 
the  cross-reference  to  "(e)(8)  (i)  and  (ii)" 
is  corrected  to  read  "(e)(l3)  (i)  and  (ii)" 

3.  On  page  22487.  in  ( olumn  2.  Item 
5,  in  line  6.  the  reference  to  paragraph 

■(B)(6)(vii)  introductory  text"  is 
corrected  to  read  "(b)(6)(vii) 
introductory  te.xt".  in  line  8,  the 
reference  to  paragraph  "(B)(6)(vii)(B)"  is 
corrected  to  read  "(b)(6)(vii)(B) ".  and  in 
line  10,  the  word  "reserving"  is 
corrected  to  read  "revising". 

IFK  D(k:.  94-1. !906  Filed  fi-7-94.  H  4S  am| 
BILLING  CODE  400(MI1-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 

[PP  4F4284/R2063;  FRL^865-«] 
RIN  2070-AB78 

Bacillus  Subtilis  MBI  600;  Exemption 
from  the  Requirement  of  a  Tolerance 

AGENCY:  E/ivironmental  Protection 
Agency  (EPA). 

ACTION:  Final  rule. 


SUMMARY:  This  rule  establishes  an 
exemption  from  the  requirement  for  a 
tolerant;e  for  residues  of  the 
biohnigicide  Bacillus  siihtilis  Mm  600 
in  or  on  all  raw  agricultural 
commodities  when  applied  as  a  seed 
treatment  for  growing  .ngricultural  cro()s 


in  accordance  with  good  agricultural 
practices.  This  exemption  was  n^quested 
by  Gustafson.  Inc. 

EFFECTIVE  DATE:  Effective  on  Mav  25. 
1994. 

ADDRESSES:  Written  objections, 
identified  by  the  document  c:oritral 
number  [PP  4F4284/R2063I,  may  be 
submitted  to  the:  Hearing  Clerk  (1900). 
Environmental  Protection  Agency.  Rm. 
M-3708.  401  M  St.,  S\V..  Washington 
DC  20460. 

FOR  FURTHER  INFORMATION  CONTACT: 
Steve  Robbins,  Acting  Product  Manager 
(PM)  21.  Registration  Division  (750.5C). 
Environmental  Protection  Agenc:v.  401 
M  St..  SW..  Washington,  DC  20460. 
Offii:e  location  and  telephone  number: 
Rm.  227,  CM  #2. 1921  Jefferson  Davis 
Hwv.,  Arlington.  VA  22202,  (703)-  305- 
6900. 

SUPPLEMENTARY  INFORMATION:  EPA 
received  from  Gustafson.  Inc.,  P.O.  Box 
660065.  Dallas.  TX  75266-0f)65, 
pesticide  petition  (PP)  4F4284  on  March 
2.  1993.  proposing  to  amend  40  CFR 
part  180  by  establishing  a  regulation 
pursuant  to  the  Federal  Food,  Drug  and 
Cosmetics  Act,  21  II. S.C.  346a  and  371. 
to  exempt  from  the  requirement  of  a 
tolerance  the  residues  of  the 
biofungicide  BncHlus  siihtilis  MBI  600 
in  or  on  all  raw  agric:ultural 
c:omniodities  when  applied  as  a  seed 
treatment  for  growing  agricultural  crops 
in  acc;ordance  with  good  agricultural 
prat:tic;es.  The  notice  of  applic-.ation  to 
register  Bacillus  subtilis  MBI  600  as  a 
new  active  ingredient  was  published  in 
the  Federal  Register  of  December  22. 
1993  (.S8  FK  67791).  A  rule  proposing  to 
establish  an  exemption  from  the 
requirement  for  a  tolerance  for  this 
organism  was  published  in  the  Federal 
Register  of  April  13.  1994  (59  FR 
17.")()9).  No  comments  were  Wi  cixed  in 
response  to  the  Federal  Register 
documents. 

Strain  MBI  600  of  the  bac  teriuni 
Hncillus  subtilis  is  a  naturally  occurring 
isolatH  of  the  spore-forming  genus 
Bncilhis  which  was  first  isolated  Irorn 
faba  bean  plants  growing  at  Nottingham 
University  School  of  Agriculture,  Sutton 
Boningham,  United  Kingdom.  Bacillus 
subtilis  is  a  soil  saprophyte  found 
world-wide.  Strains  of  this  organism  are 
not  generally  regarded  as  human  or 
animal  pathogens.  The  product  is 
intended  to  be  used  as  a  seed  treatment. 
When  applied  to  seeds,  the  bacteria 
colonize  the  developing  root  system, 
competing  with  disease  organisms 
whii;h  attack  roots. 

The  data  submitted  in  the  [H'tition 
and  all  other  relevant  material  have 
been  evaluated.  The  toxicological  data 
c:oi!sidered  in  support  of  the  exemption 
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from  thf  rcqu  rnment  of  a  tolerance 
include  an  ac  ite  oral  toxicity/ 
pathogenicity  study  in  the  rat.  an  acute 
dermal  toxicil  v  study  in  the  rabbit,  an 
acute  pulmon  iry  toxicity/pathogenicifv 
study  in  the  n  t,  an  acute  intravenous 
toxicity/pathc  ^enicity  study  in  the  rat,  a 
primary  eye  ii  ritation  study  in  the 
rabbit,  and  a  c  elayed  contact 
hypersensitivi  ly  study  in  the  guinea  pig. 
These  studies  were  performed  on  the 
active  ingredi(  nt  and  the  end-use 
product  Gus  3  '6  Concentrate  Biological 
Fungicide.  A  i  sview  of  these  studies 
indicated  that  the  biofungicide  was  not 
toxic  to  test  iu:  imals  when  administered 
via  the  oral.  d(  nr.al.  intravenous,  or 
pulmonary  roi  tes.  The  active  ingro<iicnl 
was  not  infect  ve  or  pathogenic  for  test 
animals  when  administered  via  the  oral, 
pulmonary,  or  intravenous  route.  The 
end-use  produ:t  produced  slight  ocular' 
irritation  whic  i  di.ssipated  within  4 
days  of  dosing  An  overall  moderate 
skin  sensitizat  on  reaction  was  noted  in 
the  treated  gui  lea  pigs  24  to  72  hours' 
following  treat  nent.  No  reports  of 
hypersensitivi  y  have  been  recorde<i 
from  pcrsonne  working  with  this 
organism.  All  i  f  the  toxicity  .studies 
submitted  are  i  onsiderud  acceptable. 
The  toxicity  d;  ta  provided  are  sufficient 
to  show  that  th  ere  are  no  foreseeable 
human  or  domestic  health  hazards 
likely  to  arise  l"om  the  use  of  the 
product  as  a  se  id  treatment. 

Acceptable  c  ai!y  intake  (ADl)  and 
maximum  pen  lissible  intake  (MPI) 
considerations  are  not  relevant  to  this 
petition  becau;  e?  the  data  submitted 
demonstrated  t  lat  this  biological  control 
agent  is  not  to.>lc  to  humans.  No 
enforcement  ar  (ions  are  expected. 
Therefore,  the  i  equirement  for  an 
analytical  met!  od  for  enforcement 
purposes  is  not  applicable  to  this 
exemption  reqt  est.  This  is  the  first 
exe.mpliun  fron  i  the  requirement  of  a 
tolerance  for  th  s  biofungicide. 

Bacillus  subt  Us  MBI  600  is 
considered  use  ul  for  the  purpose  for 
which  the  exen  ption  from  the 
requirement  of  i  tolerance  is  sought. 
Based  on  the  in  formation  considered, 
the  Agency  cor  eludes  that 
establishment  (  f  the  exemption  will 
protect  the  pub  ic  health.  Therefore,  the 
regulation  is  es  ablished  as  set  forth 
below. 

Any  person  adversely  affected  bv  this 
regulation  may  within  30  days  after 
publication  oft  lis  document  in  the 
Federal  Register,  file  written  objections 
with  the  Hearir  s,  Clerk,  at  the  address 
given  above.  40  CFR  178.20.  The 
objections  subn  itted  must  specify  the 
provisions  of  th  2  regulation  deeme<l 
olijectionable  ai  d  the  grounds  for  the 
objections.  40  C  FR  1 78.25.  Ear  h 


objection  must  be  accompanied  by  the 
fee  prescribed  in  40  CF'R  178.27.  A 
request  for  a  hearing  will  be  granted  if 
the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  a  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established,  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  account 
uncontested  claims  to  the  contrary:  and 
resolution  of  factual  issue(s)  in  the 
manner  sought  by  the  requestor  would 
be  adequate  to  justify  the  action 
requested.  40  CFR  178.32. 

The  Office  of  Management  and  Budget 
h;is  exempted  this  rule  from  the 
requirements  of  section  2  of  Executive 
Order  12866.  "' 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
3.34.  94  Stat.  1164,  5  U.S.C.  601-612). 
the  Administrator  has  determined  that 
n-gulations  establishing  new-  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  an  economic 
impact  on  a  substantial  number  of  small 
entities.  A  certification  statement  to  this 
effect  was  published  in  the  Federal 
Register  of  May  4,  1981  (46  FR  24950). 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection, 
Admini.strative  practice  and  procedures, 
Agricultural  commodities.  Pesticides 
and  pests.  Reporting  and  retiordkeeping 
requirements. 

Diited:  May  25,  1994. 

Daniel  M.  Barolo. 

Arting  Director.  Office  of  Pt^st  unity  Pro^rnms. 

Therefore.  40  CFR  part  180  is 
amended  as  follows; 

PA  RT1 80— [AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  346a  and  371. 

2.  By  adding  new  §  180. 11 28.  to  read 

as  follows: 

§  180.1128    Bacillus  subtilis  MBI  600; 
exemption  from  the  requirement  of  a 
tolerance. 

The  biofungicide  Bncillus  subtilis  MBI 
600  is  exempted  from  the  rt^quirement 
of  a  tolerance  in  or  on  all  raw- 
agricultural  commodities  when  applied 
as  a  seed  treatment  on  seeds  used  for 
growing  agricultural  crops  in 
accordance  with  good  agricultural 
practices. 

IKK  D()< .  94-l.-}()7.S  Filed  (>-r-')4;  K;4^.  ..m| 
BILLING  CODE  6560-50-F 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

43  CFR  Public  Land  Order  7063 

[ID-943-406A-02;  IDI-08932  01. 101-14647 
01] 

Partial  Revocation  of  Public  Land 
Order  No.  2588  and  Bureau  of  Land 
Management  Order  Dated  January  28, 
1952;  Idaho 

AGENCY:  Burt^au  of  Land  Managiiment. 
Interior. 

ACTION:  Public  land  order. 

SUMMARY:  This  order  revokes  a  public 
land  order  and  a  Burcai  of  Land 
Nfanagement  order  insofar  as  th(!v  affe<  t 
2.071.66  acres  of  public  lands 
withdrawn  by  the  Bureau  of 
Reclamation  for  the  Mountain  Home 
and  Snskc  River  Reclamation  Projects 
The  lands  aie  no  longer  needed  for  the 
purpose  for  which  they  were 
withdrawn.  This  action  will  open 
2.031.66  acres  to  surface  entry  and 
mining,  but  the  remaining  40  acres  are 
overlapped  by  another  withdrawal,  and 
therefore  will  remain  closed  to 
agricultural  entry  and  mining.  This 
revocation  will  permit  the  disposal  of 
the  lands  by  exchange.  The  lands  have 
been  and  will  remain  open  to  mineral 
leasing. 

EFFECTIVE  DATE:  JiHy  8.  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Larry  R.  Lievsay,  BLM  Idaho  State 
Office,  3380  Americana  Terrace,  Boise. 
Idaho  83706-2500.  208-384-3166. 

By  virtue  of  the  authority  vested  in 
the  Secretary  of  the  Interior  by  Section 
204  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  43  U.S.C. 
1714  (1988).  it  is  ordered  as  follows; 

1.  Public  Land  Order  No.  2588  and 
Bureau  of  Land  Management  Order 
dated  January  28,  1952.  for  the  Bureau 
of  Reclamation's  Mountain  Home  and 
Snake  River  Reclamation  Projects,  are 
hereby  revoked  insofar  as  they  affect  thf 
following  described  lands: 

Boise  Meridian 

IDI-08932  01  (Publi(,  Land  Order  No.  2.^i«Hj 
T  2  S.,  R.  4  E.. 

.Sec.  2.  SV;.. 
1 .  2  S.,  R.  5  V... 

.StM..  4,  lot  1  iind  SK'aNEV*. 
T  5  .S..  K.  6  E., 

.Sec.  1,  lots  3  and  4. 

1131-14047  01  (Bun;nu  of  Lind  Managenifni 
OrdiT  l/28/,52) 

T.  ]  N.,  R.  1  E.. 

.S«!(;.  l.S.  NW  ..NE'  4.  \VV.  .ind  VV  .SE-  ^  ' 
T.  1  S..  R.  4  E., 

.Sec.  3.  SWV^NW'A; 

.S.'( .  4.  lots  3  and  4,  S'.^N' ..  arsd  SE'm;: 
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Si'c.  5.  lots  1  and  2.  vSV.:N'v.  W  .SVV'j  i,ii,| 
\V.;.SEV4; 

S-c.  34.  NV^NVV'A; 

SfC.  35.  N'/.:NEV4. 
T.  2  S..  K.  4  E.. 

Sac.  1.  N'V2SE'/.. 
T4S..R.  6E.. 

Sec.  20.  N\V'/4NIVV4. 
T  5.S..K.  6E.. 

Si.-c.  I.SV..NVVV4. 

TI;o  iirnas  described  dg^r'-M"'*'  ^O" '  »>'* 
ii(.rt!s  in  Ada  and  Elmon;  Coimtic'; 

2.  The  following  described  land  will 
remain  closed  to  agricultural  entry  and 
mining  due  to  an  overlapping 
withdrawal,  but  will  otherwise  Fu- 
opened  to  the  general  land  laws: 

Boise  Meridian 
T.  4  S..  R.  6  E.. 
Set..  26.  NW'ANW  4 
,       The  iiroa  drscribcci  ti>ntiiins  4(1  ,k  res  mi 
[ilniori-  C;(>unty. 

3.  At  9  a.m.  on  July  H.  1994.  the  lands 
descTibed  in  paragraphs  1  and  2  will  be 
opened  to  the  operation  of  the  public 
land  laws  generally,  except  for  those 
lands  in  paragraph  2  which  will  remain 
closed  to  the  agricultural  laws.  The 
lands  will  be  opened  subject  to  valid 
existing  rights,  the  provisions  of  e,\isti:ig 
withdrawals,  other  segregations  of 
rec:ord,  and  the  requirements  of 
applicable  law.  All  valid  applications 
receivijd  at  or  prior  to  9  a.m.  on  July  H. 
1994.  .shall  be  considered  as 
simultaneously  filed  at  that  tujie.  Those 
received  thereafter  shall  be  considered 
in  the  order  of  filing. 

4.  At  9  a.m.  on  July  H.  1994.  the  lands 
des(  ribed  in  paragraph  1.  excf^pt  for  the 
lands  described  in  paragraph  2,  will  l>e 
opened  to  location  and  entr\  under  the 
United  States  mining  laws,  subject  to 
valid  existing  r.chis.  the  provisions  of 
existing  withdrawals,  other  segregations 
of  record,  and  the  requirements  of 
appli(,able  law.  Appropriation  of  any  of 
the  lands  described  in  this  order  under 
the  general  mining  laws  prior  to  tlie  date 
and  time  of  restoration  is  unauthorized. 
Any  attempted  appropriation,  including 
attempted  adverse  possession  under  .10 
U.S.C.  38  (1988),  shall  vest  no  rights 
against  the  United  States.  Acts  required 
to  establish  a  location  and  to  initiate  a 
right  of  possession  are  governed  bv  State 
lav.-  where  not  in  conflict  with  Federal 
law.  The  Bureau  of  Land  Management 
will  not  intervene  in  disputes  between 
rival  locators  over  possessory  rights 
siiice  Congress  has  provided  for  such 
determinations  in  local  courts. 

D:itfd:  .May  24.  1W)4 
Bob  Arm.stroiig. 

.\ssis!iinl  St-CTPttiry  oftht-  liitn  tor 
IFK  Doc.  94-13826  Filed  6-7-94.  K  4,",  ,(n:| 
B"  LING  CODE  4310-GG-P 


43  CFR  Public  Land  Order  7061 
[MT-930-4210-06:  MTM  41636] 

Partial  Revocation  of  Secretarial  Order 
Dated  Septeinber  20, 1904;  Montana 

AGENCY:  Bureau  of  L.-tnd  Management. 
Interior. 

ACTION:  Public  land  order. 

SUMMARY:  This  order  partially  revokes  a 
Sei  rt'tarial  order  insofar  as  it  affects 
5.').3fi  acres  of  public  land  withdrawn 
for  the  Sun  River  Reclamation  Project. 
Th'^  land  is  no  longer  needed  for  the 
purpose  .for  which  it  was  withdrawn 
and  the  revocation  is  needed  to  permit 
disposal  of  the  land  through  exchange. 
This  action  will  open  the  land  to  surface 
entry  and  mining.  The  land  has  been 
and  remains  open  to  mineral  leasing. 
EFFECTIVE  DATE:  July  8.  1994. 
FCR  FURTHER  INFORMATION  CONTACT: 
Sandra  Ward.  BLiM  Montana  State 
Office.  P.O.  Box  36800,  Diili,igs. 
Montana  39107,  406-25:')-2949. 

By  virtue  of  the  authority  vested  in 
the  SHcretar>'  of  the  Interior  bv  Section 
20.4  of  the  Federal  Land  PolicV  and 
Management  Act  of  1976.  43  U.S.C. 
1714  (1988).  it  is  ordered  as  follows: 

1.  Secretarial  Order  dated  October  17. 
1903,  which  withdrew  public  land  for 
the  Sun  River  Recla-mation  Project,  is 
liereby  revoked  insofar  as  it  affe(  ts  the 
following  described  land. 

Principal  Meridian 
T.  20  N..  K.  3  \V.. 

St!f:.  18.  lots  1  to  4.  inil-.isivc 

Tii»!  .Ilea  dirscribtul  roTitiiins  Si  if)  iK  i.-n  ir, 
C<isr.iifif;  County. 

2.  At  9  a.m.  on  July  8.  1994.  tlse  land 
shall  be  opened  to  the  operation  of  the 
public  land  laws  generally,  subjet.t  to 
valid  i^xisting  rights,  the  provisions  ot 
exi.stiiig  withdrav\als,  other  segregatioiss 
of  reco.d.  and  liie  requirements  ot 
applicable  law.  All  valid  applications 
received  at  or  prior  to  9  a.m.  on  [uly  H. 
1994.  shall  i)e  considered  as 
simultaneoa:!y  filed  at  that  time.  Those 
received  th^'reafter  shall  be  considered 
in  the  order  of  filing. 

3.  \\.  9  a.m.  on  July  K.  ir)94.  the  land 
will  be  opened  to  location  and  entry 
under  the  United  States  mining  laws. 
siibject  to  valid  exi.sting  rights,  tlie 
provision  of  existing  withdrawals,  otlit-r 
segregations  of  record,  and  the 
rK(juirenunts  of  applicable  law. 
Appropriation  of  any  of  the  land 
de.scrilwd  in  this  order  under  the 
general  mining  laws  prior  to  the  dale 
and  time  of  restoration  is  unauthorized 
Any  such  attempted  appropriation, 
int. hiding  attempting  adverse  possession 
under  30  U.S.C.  38  (19H8).  shall  vest  no 


rights  against  the  United  States.  Acts 
■   required  to  establish  a  location  and  to 
initiate  a  right  of  po.ssession  are 
governed  by  State  law  where  not  in 
conflict  with  Federal  law.  The  liureau  of 
Land  Management  will  not  intervene  in 
disputes  between  rival  locators  over 
posse.ssory  rights  since  Congress  has 
'  provided  for  such  determinations  in 
local  courts. 

Uii'.-d:  May  24.  19<M. 
Bob  Armstrong. 

.-U.vj\/,jrii  Sfcrt'lar}-  nj  the  Ir.ti-nor 

IFK  D.,(:.  «4-13825  Filod  6-7-«44.  8  4^>  am! 
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DEPARTMErrr  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Parts  217  and  227 

(Docket  No.  940418-4118;  I.D.  031894B] 

Sea  Turtle  Conservation;  Restrictions 
Applicable  to  Fishery  Activities 

AGENCY:  National  Marine  Fisheries 

Scrvit.e  (NMFS).  National  0<.eanic  and 

Atmospheric  Administration  (NO.\.\). 

Cionuiu'ri;e. 

ACTION;  Temporary  restrit  tioii;  request 

for  comments. 


SUMMAhy:  NMFS  is  issuiisg  a  temporary 
reslrictYn  that  establishes  n!l  insiior*- ' 
and  offsfV^rtj  waters  from  Cape 
CanaveralTlH^24.6'  N.  lat).  to  the 
North  Carolina-vifcinia  border  (36°30..'>' 
.V.  lat.)  as  iLi£_leatl^rback  conservation 
zone  and  notifies  owners  and  operators 
of  sf.-imp  trawlers  operating  in  that 
zone  that  short-term  area  closures  mav 
be  required  if  liigh  ahundnufe  levels  of 
leatherhack  turtles  are  doc.umenled. 
During  the  most  recent  surveys  bv  the 
State  ot  South  Carolina.  (  oncentrations 
of  leatherback  sea  turtles  were  observed 
in  the  ( onservation  zone.  Therefore,  the 
potential  exists,  for  the  next  .30  davs. 
that  (losure  of  the  conservation  zone 
ma\  be  ne(.essarv. 

NMFS  will  close  these  areas  to  n.-iv 
shrimp  trawler  required  to  have  a  turtle 
exdiider  device  (TED)  installed  in  eaf  h 
net  that  is  rigged  for  fishing  unless  the 
TFD  installed  is  a  N.MFS-approved 
Taylor  TED.  a  Morrison  TFD  with  eith.-r 
of  the  two  N.MFS-approved 
moditications  made  in  Mav  19'ri.  or  the 
inoiiifit'd  single-grid  hard  THD 
des(.ribed  in  a  final  rule.  te(.hni(  .il 
amendment,  published  May  18.  1<<"4  in 
the  Federal  Register  (.=59  FK  2.5827).  This 
temporary  rule  is  necessary  to  nidut.e 
mortality  of  endangered  leatheri>ack  sea 
turtles  incidentally  captured  in  shrimp 
trawls. 


Specific  ar^a 
announced  i 
the  NO.\.^  u 
newspapers 
trawlers  in 


en 
the 


13 
mat 


mad 


n 


zone  are  resppn 
NOAA  weat 
announcemeii 
also  call  (81 
(Insure  info 
Owners  an 
trawlers  oper 
modified  TEI 
Director,  Sou 
may  be  requii 
;nid  provide  i 
hours,  gear 
captures  if  rei 
Director. 
DATES:  This  r 
lune  3.  1994 
Comments  on 
consideration 
restritition  mi 
23. 1994 
ADDRESSES:  R 
environment 
action  and  c 
should  be  adc 
Fox,  Jr.,  Dire< 
Resources, 
Highway.  Rockn 
20910.  Com 
information 
Paperwork 
directed  to  fh< 
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Gulf  of  Mexico  and  along  the  Atlantic 
Ki'aboard. 

Under  the  ESA  and  its  implementing 
regulations,  it  is  prohibited  to  take  sea 
turtle.s.  The  incidental  taking  of  turtles 
during  fi.shing  in  the  Atlantic  Ocean  off 
the  coast  of  the  southeastern  United 
States  and  in  the  Gulf  of  Mexico  is 
excepted  from  the  taking  prohibition  if 
specified  sea  turtle  conservation 
measures  are  used. 

Existing  sea  turtle  conser\'3tion 
regulations  (50  CFR  part  227)  require 
most  shrimp  trawlers  to  have  a  NMFS- 
approved  TED  installed  in  each  net 
rigged  for  fishing  throughout  the  year. 
The  use  of  TEDs  significantly  reduces 
mortalities  of  loggerhead,  green,  Kemp's 
ridley.  and  hawksbill  sea  turtles. 
Because  leatherback  turtles  are  larger 
than  the  escape  openings  of  most 
NMFS-approved  TEDs,  use  ofthe.se 
TEDs  is  not  an  effective  means  of 
protecting  leatherback  turtles. 

The  existing  sea  turtle  conservation 
regulations  allow  the  Assistant 
Administrator  for  Fisheries.  NOAA, 
(AA)  to  restrict  fishing  activities  in 
order  to  conserve  a  species  listed  under 
the  ESA  (50  CFR  227.72(e)(6)(ii)).  This 
action  may  be  taken  if  the  AA 
determines  that  restrictions  are 
necessary  to  avoid  unauthorized  takings 
that  may  likely  jeopardize  the  continued 
existence  of  a  listed  species.  The 
provision  is  particularly  applicable  to 
leatherback  turtles,  where  despite  the 
use  of  TEDs,  taking  by  shrimp  trawlers 
can  occur.  In  accordance  with  the 
endangered  status  of  leatherback  turtles. 
NMFS  considers  preventable  take  of 
Icatherbacks  to  be  inappropriate.  If  the 
luatherbacks  are  relatively  abundant  in 
areas  where  shrimp  trawlers  are  fishing, 
rttstrictions  to  minimize  the  take  of 
leatherbacks  mu.st  be  imposed. 

Because  of  their  primarily  pelagic 
existence,  leatherbacks  normally  occur 
outside  of  areas  where  they  would  be 
subject  to  take  by  shrimp  trawlers. 
During  most  months  of  the  year, 
leatherbacks  are  not  considered 
abundant  in  shrimping  an^s.  and  only 
isolated  incidents  of  take  by  trawlers  are 
expected.  However,  the  coastal  waters  of 
northern  Florida,  Georgia,  South 
Carolina  and  North  Carolina  experience 
n^latively  Ijigh  abundance  levels  of 
Icatherbacks  as  a  periodic  spring 
phenomenon.  When  leatherback 
abundance  is  high  and  shrimp  trawlers 
are  fishing,  leatherback  stranding  pulses 
have  been  documented  on  adjacent 
bea(  hes.  A  NMFS  Biological  Opinion 
prepared  for  a  revision  to  the  sea  turtle 
(  onservation  regulations  made  on 
D-'(  ember  4,  1992,  (52  FR  24244) 
episodic  stranding  events  from  Florida 
through  North  Carolina  and  required 


NMFS  to  develop  and  implement  a 
<.ontingency  plan  to  solve  this  problem 
A  contingency  plcn  for  protection  ol 
leatherback  turtles  on  the  Atlantic 
seaboard  that  can  be  implemented,  if 
necessary,  was  prepared  in  cooperation 
with  State  officials  from  Florida. 
Georgia,  and  North  Carolina.  The 
i.ecessity  for  implementation  of 
protective  measures  for  leatherback 
turtles  is  expected  to  be  short-term  and 
apply  to  specific  areas.  The  plan 
«;onsiders  several  options  to  provide 
protection,  and  any  or  all  them  may  be 
implemented,  if  necessary,  pursuant  to 
50  CFR  227.72(e)(6).  These  options 
include,  closure  of  areas  to  all  fishing, 
use  of  restricted  tow-times  rn  lieu  of 
TEDs,  mandatory  observers,  and  use  of 
modified  TEDs  designed  to  exclude 
leatherback  turtles. 

Presence  of  Leatherback  Turtles 

During  December  of  1993  and  lanu.'irx 
and  February  1994,  NMFS  received 
regular  reports  of  leatherback  sightings 
in  northern  Florida.  During  recent 
surveys  by  the  State  of  South  Carolina, 
concentrations  of  leatherback  sea  turtks 
were  observed  in  the  conservation  zone. 
The  turtles  normally  migrate  northward 
during  the  months  of  March  through 
June  from  Florida  waters  to  those  off 
North  Carolina. 

Sea  Turtle  Conser\'ation  Measures 

Based  on  the  information  presentf'ri 
and  evidence  indicating  that  shrimp 
trawlers  may  incidentally  take 
endangered  leatherback  sea  turtles,  Ihi- 
AA  has  determined  that  immediate 
action  may  be  necessary  to  conser\  e  set 
turtles.  The  AA  has  determined  that 
iiu;idental  takings  of  leatherback  sea 
turtles  during  shrimp  trawl  fishing  in 
the  leatherback  consen-ation  zone  are 
unauthorized  unless  these  takings  are 
consistent  with  the  applicable  biological 
opinions  and  associated  incidental  take 
statements. 

A  biological  opinion  addressing  thf 
potential  adverse  effects  of  shrimp 
trawling  to  endangered  and  threatened 
spe<.ies  was  conducted  in  1992  for  final 
sna  turtle  con.servation  regulations.  Th»' 
opinion  concluded  that,  "episodic  take 
of  leatherback  turtles  by  shrimp  trawlcr- 
during  periods  of  high  jellyfish  ^ 

abundance  must  be  eliminated. "'  A 
b!ologic:al  opinion  on  this  action 
analyzed  the  impact  of  shrimp  trawl 
fishing  in  the  leatherback  conservation 
zone  on  endangered  leatherback  turtle*.. 
The  opinion  emphasizes  the  need  for 
additional  protective  measures  such  as 
requiring  the  use  of  TEDs  with  escape 
openings  large  enough  for  leatherback 
sea  turtles  to  e.scape  in  areas  where  high 
abundance  levels  of  leatherbacks  are 


observed.  The  incidental  take  statement 
issued  with  this  opinion  allows  for  the 
documented  take  of  20  leatherback 
turtles  and  mortality  of  four  leatherback 
turtles.  If  observer  reports  or  other 
information  indicate  that  this  incidental 
is  met  or  exceeded,  con.sultation  must 
be  reinitiated,  and  the  AA  niav  require 
additional  or  more  stringent 
conservation  measurcts 

Requirements 

The  definitions  in  50  CFK  217.12  are 
applicable  to  this  action,  as  are  all 
rtiievant  provisions  in  5(1  CFR  parts  217 
222  and  227. 

The  term  "leatherback  conservation 
zone"  means  all  inshore  and  offshore 
waters  of  the  Atlantic  area  from  Qipe 
Canaveral.  FL  {28°24.fi'  N.  lat.)  .  to  the 
North  Carolina-Virginia  border  (36°30  5' 
N.  lat.). 

NMFShereby  notifies  owners  and 
operators  of  shrimp  trawlers  in  the 
leatherback  conservation  zone  that 
sfiort-term  closures  in  specific  areas 
may  be  required  to  protect  endangered 
leatherback  turtles.  Weekly  aerial 
surveys  will  be  conducted  from 
northern  Florida  through  the  North 
Carolina-Virginia  border.  If  sightings  of 
leatherback  turtles  during  such  surveys 
exceed  10  animals  per  50  nautical  miles 
(rmi)  of  trackline.  the  survey  will  be 
replicated  within  12  hours,  or  as  soon 
as  practicable,  to  ensure  that  leatherbat.k 
turtle  presence  is  persi.stent  in  the  area, 
n  surveys  denion.strate  the  continued 
presence  of  large  concentrations  of 
leatherbacks.  NMFS  will  temporarily 
close  these  specific  areas  to  any  shrimp 
travvler  required  to  have  a  NMFS- 
approved  TED  installed  in  each  net 
rigged  for  fishing,  unless  the  TED 
installed  is  one  of  the  NMFS-approved 
TEDs  as  described  below.  In  addition, 
oivners  and  operators  of  vessels 
operating  in  closed  areas  with  an 
allowed  TED.  described  below,  must 
register  with  the  Director.  Southeast 
Region.  NMFS.  in  accordance  vvith  50 
CFR  227.72(e)(6)(v)(A)  through  (F).  If 
requested,  they  must  t:arry  a  NMFS- 
approved  observer  on  board  such 
vessel(s).  A  shrimp  trawler  in  the 
leatherback  conservation  zone  must 
comply  with  the  terms  and  conditions 
accompanied  by  any  such  request  as 
well  as  provide  information  on  trawling 
hours,  gear  modifications  and  turtle 
captures. 

Specific  area  closures  will  he 
announced  in  the  Federal  Register,  on 
(he  NOAA  weather  channel,  and  in 
newspapers  and  other  media.  Shrimp 
trawlers  in  the  leatherback  conservation 
zone  are  responsible  for  monitoring  the 
NOAA  weather  channel  for  closure  - 
.innoimcentents,  Shrim[»  trawlers  may 


also  call  (813)  893-3163  for  updated 
area  closure  information.  Closure  will 
take  effect  upon  public  filing  with  the 
Federal  Register. 

\MFS-Approved  TEDs  With  Escape 
Openings  Large  Enough  for 
Leatherback  Sea  Turtles 

NMFS  previously  approved  the 
Taylor  TED,  two  modifications  to  the 
Morrison  TED.  and  a  modification  to  the 
single-grid  hard  TED  that  will  allow 
leatherback  turtles  to  escape  the  trawl. 
Descriptions  of  the  Taylor  TED  and  the 
Morrison  modifications  were  published 
on  May  17.  1993  (58  FR  28795).  and  a 
description  of  the  modified  single-grid 
liard  TED  was  published  on  May  18 
1994  (.19  FR  25827). 

Additional  Sea  Turtle  Conservation 
Measures 

N.MFS  anticipates  that  shrimp 
trawlers  may  continue  to  intera<;t  with 
leatherback  turtles  throughout  the 
sunmier.  As  necessary,  the  AA  may 
extend,  for  additional  30-day  [Xiriods. 
the  restrictions  described  in  this 
temporary  rule  through  notification  in 
the  Federal  Register. 

In  addition,  the  AA  may  modify,  at 
any  time,  the  requirements  of  this  action 
through  notification  in  the  Federal 
Register,  to  ensure  adequate  protection 
of  endangered  and  threatened  sea 
turtles.  Under  this  procedure,  the  AA 
will  impose  any  necessary  additional  or 
more  stringent  measures  if  NMFS 
determines  that  shrimp  trawlers  are 
having  a  significant  adverse  effect  on 
sea  turtles.  For  example,  if  monitoring 
to  assess  turtle  mortality  indicates  that 
the  incidental  take  level  is  approaching 
the  level  established  by  the  biological  "^ 
opinion  for  this  action  issued  under 
section  7  of  the  ESA.  the  AA  may 
modify  or  add  conservation  measures  to 
protect  leatherback  sea  turtles.  That 
level  is  20  documented  takes,  including 
four  by  mortality  of  leatherback  turtles. 
If  the  incidental  take  level  is  met  or 
exceeded,  if  significant  or  unanticipated 
levels  of  lethal  or  nonlethal  takings  or 
strandings  occur  that  are  associated 
with  fishing  activities  in  the  leatherbat.k 
conservation  zone,  or  if  there  is 
significant  non-f:ompliance  with  this 
at.tion.  additional  measures  may  be 
imposed.  .Additional  restrictions  may 
include  closing  the  entire  leatherback 
conservation  zone  to  all  shrimping 

(ilassiHcation 

The  .\A  has  detenniiu;d  that  this 
ti(  tion  is  neces.sary  to  respond  to  an 
emergency  situation  to  conserve  aiiri 
pro^  ide  adequate  protection  for 
leatluTt)ack  turtles.  This.nt.tion  is 


consistent  with  the  ESA  and  other 
applicable  law. 

Because  neither  section  553  of  the 
Administrative  Procedurtts  .\(.t  (.\PA)  or 
any  other  law  requires  that  a  general 
noti(.e  of  proposed  rulemaking  be 
published  for  this  action,  undcs-  section 
503(b)  of  the  Regulatory  Flexibility  Act. 
an  initial  regulatory  flexibility  analysis 
is  not  required. 

It  has  been  determined  that  this  rule 
is  not  significant  for  purposes  of  E.O. 
12866. 

This  action  allows  the  AA  to  establish 
a  registration  program  as  authorized  by 
the  final  rule  (57  FR  57348.  Detember" 
4.  1992).  codified  at  .50  CFK 
227.72(e)(6)(iv).  Such  a  program 
contains  a  collection-of-information 
rtfquirement  subject  to  the  Paperwork 
Reduction  Act  (PRA),  namely, 
n-gistration  by  vessels  fishing  in  the 
leatherback  conservation  zone  from 
Qipe  Canaveral.  FL..  to  the  Virginia- 
North  Carolina  border.  This  collection 
has  been  approved  by  O.MB  unrier 
control  number  0648-0267.  The  public 
reporting  burden  for  this  collection  of 
inlormation  is  estimated  to  average  7 
minutes  per  response,  including  the 
time  for  reviewing  instructions, 
searching  existing  data  sources, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  nniewing 
the  collection  of  information.  Comments 
regarding  this  burden  estimate  or  any 
other  aspect  of  this  collection  of 
information,  including  suggestions  for 
reducing  this  burden,  should  be  sent  tn 
NMFS  and  OMB  (see  ADDRESSES). 

Pursuant  to  section  553{b)(B)  of  the 
APA.  the  AA  finds  that  there  is  good 
cause  to  take  this  action  without  noti<:e 
and  opportunity  for  comment.  It  is 
impracticable  and  contrary  to  the  public 
interest  because  relatively  high  levels  of 
leatherback  turtle  abundance  have  hefui 
reported  recently  in  Florida,  and 
closures  and/or  restric:tions  may  net^d  to 
be  imposed  quickly.  The  action 
announced  by  this'notice  is  needed  at 
this  time  so  that  shrimp  trawlers  will 
monitor  .NOAA  weather  radio  and 
pr«'f)are  for  closures  and/or  restrictions 
in  specific  areas  where  relatively  high 
leatherback  sea  turtle  concentrations  are 
identified.  Comments  were  solicited  and 
none  received  on  a  temporary  rule  that 
was  effective  from  April  29,  1994 
through  May  31,  1994  (59  FR  23169. 
May  5,  1994)  Also,  comments  were 
solicited  on  the  temporary  rule 
establishing  a  leatherback  conservation 
zone  last  year  (.58  FR  28790,  May  17, 
1993).  In  addition,  comments  were 
soli(.ited  on  potential  leatherback 
(.onservation  measures  (57  FR  57348. 
I3t;(.ember  4.  1992),  and  a  sunnnary  of 
the  connnents  rw.eived  and  a  ntsfmnse 
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Dated:  June  1 
Charles  Kamell  a. 

Acting  Program 
National  Marim  J 
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50  CFR  Part  672 
[Docket  No.  931199-4042 

Groundtish  oi 


AGENCY:  Natiopa 
Service  (NMF: ;) 


Management  Officer. 
Fisheries  Service. 


;  I.D.  060394A] 
the  Gulf  of  Alaska 


1  Marine  Fisheries 
,  National  Oceanic  and 


Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Closure. 

SUMMARY:  NMFS  is  closing  the  directed 
fishery  for  pollock  in  Statistical  Area  62 
(between  154°  and  159°  W.  long.)  in  the 
Gulf  of  Alaska  (GOA).  This  action  is 
necessary  to  prevent  exceeding  the 
second  quarterly  allowance  of  the  total 
allowable  catch  (TAC)  for  pollock  in 
this  area. 

EFFECTIVE  DATE:  12  noon,  Alaska  local 
time  (A.l.t.),  June  5,  1994,  until  12  noon, 
A.I. t.,  July  1,1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  L.  Sloan,  907-586-7228. 
SUPPLEMENTARY  INFORMATION:  The 
ground  fish  fishery  in  the  GOA  exclusive 
economic  zone  is  managed  by  the 
Secretary  of  Commerce  according  to  the 
Fishery  Management  Plan  for 
Groundfish  of  the  GOA  (FMP)  prepared 
by  the  North  Pacific  Fishery 
Management  Council  under  the 
authority  of  the  Magnuson  Fishery 
Conservation  and  Management  Act. 
Fishing  by  U.S.  vessels  is  governed  by 
regulations  implementing  the  FMP  at  50 
CFR  parts  620  and  672. 

The  second  quarterly  allowance  of 
pollock  TAC  in  Statistical  Area  62  is 
5,514  metric  tons  (mt),  as  established  by 
the  1994  final  specifications  (59  FR 
7647,  February  16,  1994)  and  modified 
in  accordance  with  §  672.20(a)(2)(iv). 

The  Director,  Alaska  Region,  NMFS 
(Regional  Director),  has  determined,  in 
accordance  with  §672.20(c)(2)(ii),  that 


the  1994  second  quarterly  allowance  of 
pollock  TAC  in  Statistical  Area  62  soon 
will  be  reached.  The  Regional  Director 
established  a  directed  fishing  allowance 
of  5,000  mt,  and  has  set  aside  the 
remaining  514  mt  as  bycatch  to  support 
other  anticipated  groundfish  fisheries. 
The  Regional  Director  has  determined 
that  the  directed  fishing  allowance  has 
been  reached.  Con.sequently,  directed 
fishing  for  pollock  in  Statistical  Area  62 
is  prohibited,  effective  from  12  noon, 
A.l.t.,  June  5,  1994,  until  12  noon,  A.I.f.. 
July  1,1994. 

Directed  fishing  standards  for 
applicable  gear  types  may  be  found  in 
the  regulations  at  §  672.20(g). 

Classification 

This  action  is  taken  under  50  CFR 
672.20  and  is  exempt  from  OMB  review 
under  E.O. 12866. 

Authority:  16  II.S.C.  1801  et  seq. 
Dated:  June  3,  1994. 
David  S.  Crestin, 

Acting  Director,  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 
[FR  Doc.  94-13893  Filed  6-3-94;  1:06  pml 
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THIS  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
isiuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
'ule  making  pnor  to  the  adoption  of  the  final 
rules. 


•Sui>pl(.i!u-nt;il  Food  Programs  Division. 
Food  and  Nutrition  Service.  USDA. 
:U01  Park  Center  Drive.  Alexantliia 
Virginia  22302.  (703)  305-2710 

SUPPLEMENTARY  INFORMATION: 


DEPARTMENT  OF  AGRICULTURE 
Food  and  Nutrition  Service 
7  CFR  Part  246 

Special  Supplemental  Food  Program 
for  Women,  Infants  and  Children  (WIC); 
Food  Funding  Formula  Rule 

AGENCY:  Food  and  Nutrition  Scrviic 
(\SD.\. 

ACTION:  Propos<fd  ruit.-. 

SUMMARY:  This  rule  propose.s  revisions 
to  fi:ndiri};  and  funds  allorafioii 
procedures  for  the  Special 
SiippliMneiital  Food  Prof^rarn  lor 
VVonien.  Infants  and  Children  (WIC)  in 
order  to  simplify  and  update  the 
funding  process  in  anticipation  of  a 
fully  funded  program.  The  proposed 
amendments  will  provide  a  greater 
.share  of  funds  to  States  receiving 
comparatively  le.ss  than  their  fair  sh.iri' 
of  funds  based  on  their  UIC  income 
fiigihie  population,  simplify  and  btJttcr 
manage  the  food  funding  allocation 
()n)ct;ss  by  eliminating  obsolete  features 
and  provide  all  Slate  agencies  with 
stability  funding,  adjusted  for  inflatioii, 
to  the  extent  funds  are  available. 
DATES:  To  bo  a.ssured  of  consideration, 
written  comments  must  f>e  received  on 
or  before  August  «,  1994,  Since 
tommenfs  may  be  accepted 
simultaneously  on  st!veral  separati- 
rulemakings,  commeiiters  on  this 
proposed  rule  are  asked  to  label  their 
conmients  "Food  Funding  Fonnula 
Rule". 

ADDRESSES:  Comments  may  be  mailed  to 
Stanley  C.  Garnett.  Dire(  tor. 
Supplemental  Food  Programs  Division. 
Food  and  Nutrition  Ser\ice.  USD.A. 
.noi  Park  Center  Drive,  room  540, 
Alexandria.  Virginia  22302,  (703)  ,30.'>- 
2746.  All  written  submissions  will  In- 
available  for  public  inspection  at  this 
address  during  regular  busines.s  hours 
(8:30  a.m.  to  5  p.m.).  Monday  through 
Friday. 

FOR  FURTHER  INFORMATION  CONTACT; 
E)eborah  Mcintosh.  Chief,  Program 
Analysis  and  Monitoring  nrancli. 


(classification 
f'suciilntf  Order  128b(i 

Thi.;  proposed  rule  is  issued  in 
t:o:ilor(nance  with  Executive  Ordtr 
1280fi  and  has  been  classified  as 
signibcant. 

nrgiilatory-  Flt-xihilily  Art 

This  rule  has  been  reviewed  with 
regard  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (5  IJ.S.C. 
B01-fil2).  Pursuant  to  that  review,  the 
Administrator  of  the  Food  and  Nutrition 
Service  (FNS)  has  certified  that  this  rule 
will  not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  rule  affects  how  the  Department 
will  calculate  food  grant  allixations  h.r 
WIC  State  agencies. 

Papi-nvork  Itudiiction  Ad 

No  new  data  collection  or 
recordkeeping  requiring  Olfirtr  ol 
Management  and  Budget  (OMH) 
ajiproval  under  the  Paper  Kcduc.tion  Ai  i 
of  19»0  (44  U.S.C,  3501  through  3.^02) 
are  included  in  this  proposed  ml.- 

i:\r{iiti\f  OidtT  12372 

This  program  is  li.sted  in  the  t-it;ilc>.; 
ot  Federal  Domestic  Assistance 
Programs  under  10.557  and  is  subject  to 
Kxecufive  Order  12372.  which  re(|uire-- 
intergovempiental  consultation  with 
Slate  and  local  officials  (7  CFR  part 
3015,  subpart  V.  and  final  rule-related 
notice  published  hine  24,  19H3  [4R  FR 
29114)). 

f\.\i'nitii<-  Order  1277H 

This  proposed  rule  has  betMi  revieued 
under  lixet.utive  Order  12778,  Ci\  ii 
Justi(.e  Reform.  This  rule  is  intended  to 
have  preemptive  effect  with  respect  to 
any  State  or  local  laws,  regulations  or 
polir.ies  which  conflict  with  its 
provisions  or  which  would  oth«?rwise 
impede  its  full  implementation.  This 
rsde  is  not  intended  to  have  retroactive 
effect  unless  so  specified  in  {\n- 
"I'ffective  Date"  paragraph  of  this 
preamble.  Prior  to  any  judicial  challeiiv;e 
to  the  provisions  of  this  rule  or  the 
application  of  its  provisions,  all 
applicable  administrative  procedure^ 
must  be  evhausted.  In  tlu;  WIC  P.rouriiii:, 


the  .ulministrative  procedures  are  as 
loUows:  (1)  Local  agencies  and 
vendors— Slate  agency  hearing 
procedures  issued  pursuant  to  7  (  FR 
24r>.lP,;  (2)  applicants  and  participants- 
Slate  agency  hearing  procedures  issued 
pursuant  to  7  CFR  24f,.9:  (3)  .sanctions 
agai:ist  State  agencies  (but  not  claims  for 
repayment  assessed  against  a  State 
agency)  pur.smmt  to  7  CFR  240.19— 
administratue  appeal  in  acriordanre 
with  7  CFR  246.22;  and  (4)  prrjcuremcnt 
f)y  State  or  loi.nl  agencies — 

admiiii.stralive  appeal  to  tl \tei;t 

required  by  7  CFR  3016.36 

Background 

.Vt'fc/yor /icv(sr,;n.s  to  the  1  <,tai  l-mnh 
AHurntinn  Process 

The  V,  IC  Prr)gram  has  (.onsistt  iitK 
demonstrated  its  elfectiveness  in 
promoting  the  health  and  nufrition.il 
well-being  of  low-income  women, 
infants  and  childrf!ii  at  nutritional  or 
medical  risk,  and  has  experienced  large 
increases  in  ils  appropriation  for  the  iTisi 
several  years.  Due  to  its  success,  the 
WIC  Program  is  likely  to  soon  achieve 
■fiill  funding"  whereby  it  is  estimated 
that  all  eligible  vvom^n.  infants  and 
children  who  apply  could  obtain 
program  benefits.  In  moving  toward  the 
full  funding  objective,  the  I)epart:nent 
finds  that  itsr.urrent  food  luiulijig 
lormula  prtrsents  im|)ediments  to 
lunding  equality  and  is  so  comph  \  i!  k 
difficult  to  e<i;e(  ute  and  prirdii  t  its 
results. 

Historically.  WIC  has  ne\er  had 
enough  funds  to  serve  all  who  am  in 
need  ol,  and  eligible  for,  its  beneiits. 
Certain  State  agencies  rectMve  levels  ol 
hinding  that  allow  them  to  serve  more 
of  their  eligible  populations  than  others 
The  concept  of  full  funding  for  WIC  as 
set  forth  by  the  Administration  does  not 
guarantee  unlimited  hinds  nor  does  it 
establish  the  WIC  Program  as  a  federal 
entitlement  program.  .As  before,  WIC 
must  manage  within  a  finite 
appropriation  level.  Howt^ver,  a  tull\ 
.  hinded  WIC  Program  imjjlies  that  the 
appropriation  level  will  more 
adequately  provide  for  all  ejigibie 
persons  who  apply  for  benefits,  ai.tl  ih.it 
ear.h  State  agency  should  havi;  an  equal 
<;hance  to  serve  their  eligible 
population.  Currently,  many  Stale 
agencii;s  are  serving  lesser  proportions 
of  tbeirWTC-eligible  populatitjn  than 
other  State  agencies  Therefore,  the 
lorn:ula  must  support  growth  among 
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Due  to  the  intense  scrutiny  and 
competition  for  funds  that  all 
Government  programs  now  face,  it  is 
imperative  that  in  a  fully  funded 
program,  WIC  State  agencies  continue  to 
monitor  and  aggressively  pursue  cost 
containment  strategies.  The  Department 
seeks  comments  and  suggestions  as  to 
how  the  policies,  rules  or  procedures 
could  be  adjusted  to  better  reward 
efficient  State  management  and  cost 
containment  efforts  without  putting 
upward  pressure  on  program  costs  or 
undue  burdens  on  the  program.  State 
agencies  may  have  valuable  insights  to 
share  with  the  Department  on  cost 
containment  strategies  and  on 
strengthening  standards  for  cost 
containment  to  insure  that  existing 
structural  incentives  for  cost  efficiency 
will  be  maintained. 

WIC  Food  Costs.  WIC  Program  food 
r;osts  account  for  approximately  75 
percent  of  the  overall  WIC  budget. 
Therefore,  it  is  critical  that  State 
agencies  use  these  food  dollars  wisely 
so  that  additional  WIC  participants  can 
be  .served.  Since  funds  are  allocated 
based  on  the  national  average  food 
package  cost.  State  agencies  that  have 
food  package  costs  above  the  national 
average  will  not  be  able  to  serve  the 
number  of  participants  estimated  to  be 
.served  with  their  allocation.  This  will 
function  as  an  incentive  for  these  State 
agencies  to  manage  their  food  package 
costs  more  efficiently  in  order  to  serve 
all  eligibles  in  their  respective 
jurisdictions. 

State  agencies  currently  are  required 
to  employ  various  strategies  to  reduce 
food  co.sts,  such  as  infant  formula 
rebates  and  effective  vendor 
management.  Additional  strategies 
found  effective  in  controlling  costs 
include,  but  are  not  limited  to,  food 
container  size  and  name  brand 
management  practices,  and  rebates  on 
foods  other  than  infant  formula.  Many 
States  are  utilizing  these  additional 
strategies;  however,  other  State  agencies 
may  need  to  implement  additional  cost 
containment  initiatives  to  reduce  their 
per  person  food  package  cost  to  enable 
them  to  serve  additional  participants. 

Nutritional  Risk  Criteria.  Another  area 
where  State  agencies  have  some 
discretion  in  operating  the  WIC  Program 
which  may  affect  a  State  agency's  ability 
to  realize  the  President's  goal  of  full 
funding  are  the  nutritional  risk 
standards  u.sed  to  establish  program 
eligibility.  In  addition  to  meeting 
income  eligibility  standards,  an 
applicant  for  program  benefits  must  also 
be  certified  by  a  competent  professional 
authority  to  be  at  nutritional  risk  due  to 
medically-related  conditions  or  dietary 
deficiencies  that  impair  or  endanger 


health.  Currently  State  agencies  have 
considerable  flexibility  in  establishing 
and  implementing  nutritional  risk 
criteria. 

The  commitment  to  WIC  full  funding 
can  only  be  met  if  States  continue  to 
utilize  risk-related  eligibility  criteria 
that  are  based  in  sound  medical, 
nutritional,  and  preventive  health 
research.  Poverty  in  and  of  itself,  while 
strongly  associated  with  many  health 
and  nutrition-related  problems,  is  not  a 
sufficient  condition  for  program 
eligibility. 

In  order  to  help  advance 
understanding  of  the  current  state  of 
scientific  knowledge  of  nutritional  risk 
as  it  pertains  to  the  WIC  target 
population,  FNS  funded  a  grant  to  the 
National  Academy  of  Sciences,  Institute 
of  Medicine.  Food  and  Nutrition  Board 
(FNB).  The  grant  will  be  used  for  a 
scientific  evaluation  of  WIC  nutrition 
risk  criteria,  including  an  independent 
review  of  all  nutrition  risk  factors 
currently  in  use  by  the  WIC  Program, 
and  a  review  of  the  related  scientific 
literature.  The  FNB  will  issue  a  report 
summarizing  its  findings  regarding 
determination  of  nutritional  risk  for 
each  criterion,  and  will  identify  gaps  in 
the  scientific  knowledge  indicating  that 
additional  research  is  needed. 

The  results  of  this  review  will  be 
shared  with  State  agencies  to  help  them 
better  manage  program  services  and  to 
ensure  that  full  funding  will  meet  the 
nutritional  and  health-related  needs  in  a 
well  targeted  manner. 

Funding  Formula  Objectives 

The  funding  process  should  assure 
each  State  agency  a  grant  that  allows  if 
an  equal  opportunity  to  serve  its  fair 
share  of  eligible  persons  seeking  WIC 
ser\  ice  by  providing  a  food  package 
suited  to  the  participant's  unique 
nutritional  deficiencies,  not  to  exceed 
the  maximum  food  benefit  allowed 
under  regulations.  This  rule  proposes  a 
funding  formula  to  meet  this  overall 
goal. 

The  objective  of  fair  share  allocation 
is  to  give  each  State  agency  a  percentage 
of  total  available  funds  based  on  its 
number  of  WIC-eligibles  as  a  percent  of 
the  total  number  of  WIC-eligibles 
nationally.  Accordingly,  an  "under  fair 
share"  State  agency  is  one  whose 
percent  share  of  grant  funds  is  less  than 
its  percent  share  of  the  total  national 
WIC-eligible  population.  An  "over  fair 
share"  State  agency  is  one  whose 
percent  share  of  grant  funds  is  greater 
than  its  percent  share  of  the  WIC- 
eligible  population.  While  there  is 
general  agreement  that  the  fair  share 
concept  is  important  and  that  it  is 
necessary  to  bring  "under  fair  share" 
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Slate  agencies  closer  to  their  fair  share 
ohjective.  the  best  way  to  implement 
this  concept  was  a  more  difficult 
decision.  The  current  formula  provides 
a  "stability"  grant  which  assures  all 
State  agencies  of  their  prior  year  grant 
plus  some  inflationary  increases.  While 
"stability"  funding  was  important  in  the 
past  to  avoid  eroding  participation 
trains,  fully  funding  the  VVIC  Program 
does  not  ensure  that  grant  levels  to 
individual  State  agencies  will  be  stabU', 
since  States'  eligible  populations  may 
increase  or  decrease  over  time  due  to 
changes  in  the  economy  or  other  factors. 

The  current  formula  for  allocating 
food  funds  was  published  in  a  final  rule 
on  July  2.  1987  (52  FR  25182).  Most 
recently,  it  was  amended  by  a  Final 
Rule  published  March  11.  1994.  at  59 
FR  11475.  This  preamble  is  organized 
first  to  describe  the  most  significant 
current  provisions,  and  to  explain  the 
proposed  revision  or  elimination  of 
these  provisions.  Second,  a  summary  of 
how  the  proposed  food  funding  formula 
will  work  is  provided. 

Current  Provisions 

Section  246. 1 6(c)(l  I    Allocation 
form  II  la— Use  of  Participation  Data  in 
till'  Formula 

The  proposed  food  funding  formula 
would  no  longer  use  reported  priority 
[larticipation  data  or  data  reflecting 
State-funded  participation  for  imputing 
the  figures  needed  for  the  targeting 
components  of  the  formula  described  in 
Si246.16(c)(3)(ii)and(c)(l)(ii)(,\). 
Acc;ordingly.  the  Department  is 
proposing  to  revise  §  246.1B(c)(l)  to 
eliminate  the  use  of  participation  dat;i 
for  these  purposes. 


Section  246.16(c)lJ>(,l    Allocation  at 
Stability  Funds 

Currently,  in  allocating  funds  to  State 
iigencies.  first  priority  is  given  to 
maintaining  each  State's  operating  level 
•stability  funding".  The  stability 
component  of  a  State  agency's  allocation 
is  initially  based  on  the  amount  of  food 
funds  received  by  each  State  agen<:y  in 
llie  prior  fiscal  year,  adjusted  to  restore 
■>0  ppn:pnt  of  any  grant  funds 
voluntarily  returned  in  the  prior  year. 
'I'his  base  level  is  then  adjusted  to 
cJ<;(:ount  for  a  portion  of  the  infiation 
estimated  for  the  upcoming  fiscal  yenr 
(except  that  Indian  State  agencies 
receive  a  full  inflation  adjustment). 
The  proposed  formula  retains  this 
component  with  some  modification. 
The  principle  of  stability  is  maintained 
to  help  assure  that  each  State  agency 
Receives  enough  fiinds  to  support  its 
current  participation  level.  However, 
the  proposed  rule  tempers  this  with  the 


prmciple  of  fair  share  allocation  based 
on  each  State  agency's  eligible 
population. 

This  rule  proposes  deleting  the 
provision  allowing  a  State  agency  the 
option  to  retain  50  percent  of  funds  it 
returns  before  July  16  as  a  part  of  its 
stability  grant  the  next  fiscal  year.  For 
example,  currently  a  State  agency  which 
voluntarily  returns  SlOO  in  unspent 
food  funds  would  be  reduced  by  only 
550  of  that  $100  in  its  stability  grant'for 
the  next  year. 

The  50  percent  credit  was  intended  as 
an  incentive  for  a  State  agency  to  return 
food  funds  that  it  could  not  spend, 
thereby  making  those  funds  availai)le  for 
reallocation  to  State  agencies  that 
needed  additional  funds.  Actually, 
almost  all  State  agencies  which  hale 
ele<-.ted  to  return  funds  under  this 
provision  have  been  those  which  were 
in  danger  of  failing  to  spend  at  least  9.-, 
perc  ent  of  their  allocated  food  funds. 
Failure  to  achieve  this  expenditure  level 
results  in  a  specific  decrease  in  the 
amount  of  food  funds  in  the  subsequent 
fiscal  year  as  specified  in  §  246.16(e)(2). 
In  these  instances.  State  agencies  simply 
returned  the  amount  of  funds  necessary 
to  ensure  expenditures  of  at  least  95 
percent  of  their  adju.sted  food  grants 
The  Department  no  longer  believes 
restoration  of  50  percent  of  returned 
funds  to  State  agencies  in  the  next  year 
is  prudent.  The  restoration  of  these 
funds  makes  it  possible  for  a  State 
agency  already  serving  all  of  its  eligible 
population  to  retain  funds  it  does  not 
need. 


Suction  24  fi.  1  HIcICjU  ill  A I     Inflation 
Adjustment 

The  current  food  funding  formula 
uses  a  calculation  referred  to  as  the 
"targeted  inflation  factor".  It  is  designed 
to  provide  an  inflation  adjustment 
proportionate  to  a  State  agency's  service 
to  the  highest  priority  participants, 
b'nder  this  process,  the  full  infiation 
increa.se  is  adjusted  according  to  each 
State  agency's  percentage  of  participants 
in  the  top  three  priority  level  categories 
(Priority  l-lll  women,  infants  and 
children  at  nutritional  or  medical  risk) 
Spetjifically.  the  formula  requires 
multiplying  the  percentage  of  its 
participation  which  is  in  the  top  three 
priorities  by  the  full  rate  of  infiation.. 
The  resultant  factor  is  multiplied  by  the 
prior  year  food  grant  to  determine  the 
stability  grant,  as  adjusted  for  targeted 
infiation.  For  instance,  if  75  percent  of 
a  State  agency's  participation  was  iti  the 
Priority  I  to  III  participation  categories, 
and  the  full  inflation  rate  was  4  percent, 
that  State  agency  would  receive  a 
targetHd  infiation  rate  of  3  percent 
applied  against  its  prior  year  grant  lo 


determine  its  stability  grant.  An 
exception  is  made  for  Indian  State 
agencies  which  receive  full  infiation. 

The  intent  of  the  existing  provision  is 
twofold.  First,  it  gives  a  greater  infiation 
mcrease  to  State  agencies  which  are 
serving  high  priority  participants. 
Second,  by  not  providing  full  infiation 
to  all  State  agencies,  some  funds  remain 
after  stability  grant  allocations.  These 
funds  are  distributed  under  the 
"residual  funds"  portion  of  the  formula 
and  provide  additional  funds  to  all  State 
agencies.  The  impact  of  targeted 
infiation.  coupled  with  the  re.sidual 
funds  portion  of  the  formula,  has  been 
to  provide  almost  all  State  agencies  with 
a  full  inflation  increase  anyway. 
However,  the  targeted  infiation  pro(.ess 
is  complicated  and.  since  serv  ice  to  the 
highest  risk  participants  is  now  largely 
achieved,  is  no  longer  relevant.  This 
rule  proposes  the  more  straight-forward 
process  of  providing  all  State  agencies 
with  a  full  infiationarv  increase  as  long 
as  funds  are  adequate  to  do  so. 

If.  however,  the  appropriation  (or  any 
given  year  is  insufficient  to  support 
prior  year  grant  levels  plus  full 
inflation,  the  funding  formula  njust 
reduce  State  agency  grants  to  allow  for 
funds  allocation  within  available 
funding.  Two  options  were  considered 
when  the  appropriation  is  inadequate  to 
support  stability.  The  first  option,  and 
the  one  most  favored  by  the  Committee, 
was  an  equal  pro  rata  redudion  for  all 
State  agencies  for  that  fiscal  year.  The 
second  option  is  that  State  agencries 
with  under  fair  share  allocations  receive 
first  priority  for  any  available 
infiationanc  increases,  and  those  State 
agencies  at  or  above  their  fair  share 
allocation  for  that  fiscal  vear  receive 
second  priority.  The  Department 
believes  that  when  funds  are  limited, 
the  concept  of  a  fair  share  alio/  .jjon 
should  remain  a  priority  in  the 
allocation  of  funds.  Therefore,  this  rule 
proposes  to  adopt  the  .second  option: 
This  will  a.ssure  continued  progress  in 
increasing  the  grants  of  States  that  an* 
under  their  fair  share. 

St'ctinn  246.W(cll3l(illB]    A/ym/i/  Srt 
Aside 

Section  17(g)(4)  of  the  Child  .\'ii!rition 
Act  of  1966  (42  U.S.C.  1786(g)(4)) 
provides  that  not  less  than  •»  i..  of  one 
percent  of  the  funds  appropriated  for 
the  WIC  Program  be  available  first  for 
services  to  migrant  women,  infants  and 
children.  Currently,  the  regulations 
stipulate  that  the  full  ".'„■  of  one  percent 
set-aside  is  to  be  subtracted  from  nil 
States"  stability  grants  and  tlit-n  adrh-d  to 
stability  grants  of  States  that  n-port 
ser\  ing  migrants.  Because  these 
adjustments  for  the  migrant  sel-;.side 
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sen,  ice  to  migrants.  State  agencies 
would  be  expe(,ted  to  plan  for  migrant 
participants  as  now  required  in  their 
State  Plan  of  Operation  and  give  prioritv 
service  to  migrant  participants  that 
arrive  from  another  State  ngencv  seeking 
WIC  services. 
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Under  the  current  rule,  an\  funds 
remaining  after  stability  grants  are 
allocated  are  "residual  funds".  Residual 
funds  are  allocated  under  two 
(  omponents — "targeting"  and  "growth". 
This  rule  proposes  eliminating  the 
targeting  component  and  modifying  the 
growth  component  as  disc  ussed  below. 

Srrtion  246. 1 6lrl(3llii-)(A )     ■ '  Tnrofting ' ' 
Cnmpnncnt  fnr  Fond  Funds 

The  current  funding  formula  requires 
that  .SO  percent  of  residual  funds  be 
distributed  to  all  State  agencies  for  the 
targeting  component.  These  targeting 
funds  are  allocated  to  eat.h  State  agency 
l)ased  primarily  on  its  number  of 
Priority  I  participants.  The  targeting 
tormula  procedure  is  complex,  requiring 
many  computations  to  calculate  a 
targeting  index  by  which  each  State 
agency's  share  of  targeting  funds  is 
determined. 

The  targeting  component  was 
originally  designed  to  provide  an 
incentive  for  targeting  benefits  to  the 
highest  risk  participants.  Priority  I 
women  and  infants.  However.  State- 
reported  participation  data  indicate  that 
nationwide,  90  percent  of  all  fullv 
(categorical,  income  and  at  nutritional 
risk)  eligible  infants  and  pregnant 
women  are  receiving  services  through 
the  WIC  Program.  Therefore,  the 
targeting  component  is  no  longer 
needed  to  encourage  service  to  Priority 
I  participants. 

The  Department  is  also  (.oncerned 
that  the  targeting  component  is  a  barrier 
to  achieving  funding  equity  among  State 
agencies.  All  State  agencies  receive 
targeting  funds,  regardless  of  whether 
their  stability  grants  already  provide  a 
fair  share  allocation.  With  targeting, 
funding  levels  for  State  agencies  at  or 
above  their  fair  share  level  can  continue 
to  increase,  while  State  agencies 
receiving  below  their  fair  share  amount 
have  difficulty  catching  up.  With  the 
elimination  of  the  targeting  (omponent. 
binding  equity  can  be  reached  more 
rapidly.  In  short,  this  rule  proposes  the 
elimination  of  the  targeting  <  omponent 
to  simplify  the  formula,  and  ensure 
greater  funding  equity  based  on  each 
State  agency's  eligible  population. 


Section  246.W(c)(3)(iillB)     -Growth" 
Component  for  Food  Funds 

Under  the  current  formula,  after 
targeting  funds  are  allocated,  the 
remaining  half  of  residual  funds  are 
allocated  for  "growth"  within  State 
agencies  that  hove  less  opportunity  to 
serve  their  eligible  population  compared 
to  other  State  agencies.  Growth  funds 
are  allocated  based  primarily  on  a  "fair 
share"  concept  similar  to  that  discu.ssed 
earlTer.  To  determine  fair  share  funding, 
FNS  uses  a  mathematical  equation  to 
create  an  estimate  of  each  States 
i^ligible  WIC  population.  The  estimate 
begins  with  each  State  agency's  number 
of  income  eligibles,  currentlv  exfrat  ftvl 
from  decennial  census  data.  The 
e.stimate  is  adjusted  slightly  to  account 
for  State  agency  variations  in  infant 
mortality  and  low  birth  weight  rates 
T'health  indicators").  Also,  women, 
infants  and  children  served  by  the 
Commodity  Supplemental  Food 
Program  (CSFP)  are  subtracted  from  this 
estimate  for  those  States  in  which  (,SFP 
operates. 

Each  State  agency's  estimated  ratio  o) 
the  eligible  WIC  population  is  divided 
by  the  national  estimated  eligible  WIC 
population  to  establish  each  State 
agency's  "fair  share'  percent  of  total 
funds.  A  State  agency  receives  growtli 
funds  if  the  funds  it  was  allocated 
through  the  stability  and  targeting 
components  are  less  than  its  calculated 
fair  share.  The  amount  of  funds 
available  for  growth  are  divided  among 
all  State  agencies  receiving  less  than 
their  fair  share  of  funds,  with  State 
agencies  furthest  from  their  fair  share  ol  • 
funds  receiving  greater  allocations.  The 
number  of  State  agencies  receiving 
growth  funds  each  fi.scal  year  varies. 

As  explained  below,  the  Departniful 
proposes  retaining  the  "growth" 
component  of  the  formula  using  only 
the  estimate  of  income  eligibles  (with 
some  adjustments)  and  deleting  the  use 
of  health  indicators.  It  is  believed  that 
this  be.st  defines  each  State  agency's 
at  tual  need  for  program  funds  and 
greatly  simplifies  the  "fair  share  " 
equation.  Each  component  and  revision 
of  the  eligibles  databa.se  is  discussed 
below. 

Income  Eligibles 

Currently,  each  State  agency's 
estimate  of  WIC  income  eligible  persons 
is  based  on  data  from  the  1990 
Decennial  Census,  w  hich  refiects 
population  characteristics  as  of  19H9. 
Although  the  Census  data  provides  the 
most  current  State-by-State  information, 
the  Department  recognizes  that  data 
whic;h  describe  a  population  at  a  fixed 
point  in  the  past  may  not  accurately 
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reflect  recent  and  future  socioeconomic 
and  demographic  trends.  Accordingly, 
the  Department  is  currently  explori'ng 
other  potential  data  sources  for  the 
sir.te-levt'l  income  eligibles  estimates. 
One  such  potential  source  is  the  Currf-nt 
Population  Survey  (CPS).  which 
provides  state-level  population  data  by 
income  on  an  annual  basis.  CPS  is  used 
in  estimate  the  total  number  of  U'lC 
income  eligibles  on  a  national  basis 
State-leve!  CPS  data,  used  in 
conjunction  with  other  state-level 
economic,  demographic  and  program 
participation  data,  may  prove  to  be  a 
better  and  more  current  alternative 
-.ource  for  state-level  income  eligibles 
estimates.  This  proposed  rule  does  not 
establish  or  define  the  exact  source  of 
the  eligibles  database  in  order  to  allow 
for  the  use  of  the  most  timely  and 
reliable  data  as  it  becomes  available. 

The  fair  share  funding  allocations  are 
based  on  estimates  of  the  State  agency's 
target  population  at  or  below  IH.S 
percent  of  poverty  rather  than  estimates 
of  tully-eligibles  (persons  income 
eligible  and  at  nutritional  risk).  This  is. 
in  part,  because  consistent  state-level 
data  on  income  is  more  readily  available 
than  state-level  data  on  nutritional  risk, 
in  addition,  the  use  of  income-eligibles 
data  results  in  consistent  treatment  of 
State  agencies  regardless  of  nutritional 
risk  criteria.  That  is.  State  agency 
ullocations  are  not  adjusted  for 
n;'.tritional  risk  standards  which, 
I  ompared  with  other  State  agencies,  are 
more  or  le.ss  inclusive. 

It  should  be  noted  that  the  state  level 
itu:ome-eiigible  estimates  will  f)e  used 
to  determine  each  state's  proportion  of 
the  national  total  of  VVIC  income- 
eligibles.  Funding  allocations  are  based 
un  this  proportion— not  on  the  absolute 
number  of  e.stimated  income  eligibles  in 
each  State.  Each  State  agenj.ys  fair 
share  alioc:ation  thus  depends  on  both 
its  share  of  incojut!  eligibles  and  the 
total  amnrmt  of  funds  available 
nationally, 

Under  full  funding,  the  total  amount 
of  funds  available  should  reflect  a 
national  e,«timate  of  the  cost  of  serving 
all  fully-eligible  persons  who  wish  to 
participate  in  the  program.  Because  a 
national  estimate  will  assume  '•average' 
nutritional  risk  criteria,  each  State 
agency's  fair  share  allocation  will  also 
implicitly  assume  average  nutritional 
risk  certification  practices,  as  well  as 
average  food  costs.  The  allocation 
formula  does  not  provide  additional 
funds  to  States  with  higher  than  average 
food  package  costs  or  broader  than 
average  definitions  of  nutritional  risk. 
This  basic  approach  to  establishing  each 
State  agency's  fair  share  funding 
■illocation  would  likely  be  maintained 


regardless  of  any  foreseeable  changes  in 
the  data  and  methodologies  u.sed  to 
estimate  income  eligi[)les. 

Health  Indicators 

In  the  current  formula,  the  calculation 
ofe:ich  State's  eligible  VVIC  population, 
used  to  compute  its  fair  .share  allocation, 
includes  an  adjustment  for  its  infant 
mortality  and  low  birth  weight  rates, 
The.se  health  indicators  were  originally 
included  in  the  food  funding  formula  to 
help  direct  limited  funds  to  States  thai 
were  especially  needy.  However,  as 
appropriation  levels  have  grown,  the 
WIC  Program  has  been  better  able  to 
serve  high  risk  participants  (who  tend  to 
have  the  highest  rates  of  infant  mortality 
and  low  birth  weight  babies).  Since  this 
prenatal  population  is  now  largely 
served,  these  adjustments  are  no  Io;iger 
necessary.  Moreover,  as  service  to  the 
higiiest  risk  participants  has  increased, 
the  overall  impact  of  the  health 
indicators  on  the  amount  of  food  funds 
received  by  States  has  become 
negligible.FNS  examined  the  effect  of 
these  health  indicators  on  States'  Fiscal 
Year  1993  food  grants  and  found  that,  as 
currently  factored  in  the  growth 
component,  health  indicators  affected 
food  grants  for  ver>-  few  State  agencies 
and  only  by  a  difference  of  one  pen:erit 
or  less.  Furthermore,  the  inclusion  of" 
the  health  indicators  unduly 
complicates  and  reduces  understanding 
of  the  food  funding  formula.  Therefore.^ 
this  rule  proposes  to  eliminate  the  use 
ot  the  health  indicator  adjustments 

Adjastments  for  Hightr  Cost  Arties 

The  current  growth  component  also 
makes  an  adjustment  for  the  higher  food 
costs  of  State  agencies  located  outside  of 
the  continental  United  States.  This 
adjustment  is  done  to  ensure  that  the 
share  of  funds  received  by  these  State 
agencies  is  adequate  to  serve  their  .share 
of  the  eligible  population  given  their 
higher  costs.  The  current  regulation 
provides  detailed  specifications  for 
those  States  and  territories  with  higher 
food  costs  as  recognized  by  the  Food 
Stamp  Progiam's  Thrifty  Food  Plan 
(TFP).  These  States  and  territories 
inc. hide  Alaska.  Hawaii.  Guam,  and  the 
Virgin  Islands. 

The  Department  proposes  to  retain 
this  adjustment,  but  to  allow  mort; 
flexibility  than  the  current  regulation 
Therefore,  the  proposed  rule 
incorporates  more  general  requirements 
so  that  if  economic  data  is  available  that 
can  measure  and  document  higher  costs 
in  particular  outlying  State  agencies,  the 
Department  may  use  available  data  to 
construct  adjustment  factors  for  such 
State  agencies.  Consideration  ot  sucli 
adjustments  would  be  predicated  on  fh» 


condition  that  Stale  agencies  witli^ 
higher  food  costs  aggressively  pursue 
cost  containment  initiatives,  such  as 
stringent  vendor  management  practices, 
participation  in  multi-state  agency 
infant  formula  rebate  contracts  ami 
other  cost  containment  efforts. 

Adjtistmfnts  for  Indian  Tribal 
Organizations 

The  growth  allocation  for  the  Indian 
Tribal  Organizations  has  traditionally 
presented  problems  due  to  inadeipiate 
data  regarding  eligibles.  Currently,  Ml 
Indian  State  agencies,  each  primarily 
representing  members  from  one  or  more 
Native  American  tril)es.  operate  WIC 
programs.  The  Department  recognizes 
that  the  method  for  determining 
eligibles  to  be  served  by  these  IiuJiaii 
State  agencies  is  imprei.ise.  since  census 
and  Vital  St-itistics  data  on  Native 
Amerit:ans  are  not  available  by  tribe. 
Often  these  Indian  State  agencies  also 
ser\e  non-Native  Americans,  who  are 
not  captured  within  their  estimated 
eligible  population  data  In  many  cases, 
the  present  method  of  determining 
growth  allocations  indicates  that  many 
Indians  State  agencies  are  already 
receiving  adequate  funds  to  fully  serve 
their  e.stimated  eligible  populations 
The  Department  knows  of  no  data 
source  to  resolve  this  problem. 
Therefore,  the  rule  proposes  to  give  FNS 
the  authority  to  organize  and  oversee 
negotiations  between  the  Indian  State 
agency  (or  agencies)  and  the  geographic. 
State  agency  (or  agencies)  in  which  the 
Indian  State  agency  is  located.  FNS 
could,  acting  independently  or  at  the 
request  of  a  State  agency,  involve 
affected  State  agencies  in  an  agreement 
on  the  temporary-  or  permanent  transfer 
of  funds.  Negotiations  could  be 
conrfucfed  to  shift  funds  among  these 
Stale  agenc:ies  to  better  reflect  the  actual 
service  being  provided  by  each  of  the 
State  agencies. 

Commodity  Supplttnwntal  Food 
Program 

The  Conunodity  Supplemental  Food 
Program's  (CSFP)  servic:e  to  lo\v-i!u;ome 
vvomcm.  infants  and  children 
c:ontributes  to  the  Administraticjn's  goal 
of  fully  funding  the  VVIC  Program  by  the 
end  of  Fiscal  Year  199fi.  The  Fisc  alYear 
109.5  budget  request  and  out  v(;ar  targets 
assume  CSFP  women,  infants  and 
children  participation  will  equal  the 
authorized  caseload  level. 

In  those  States  where  both  C;SFP  and 
VVIC  operate,  the  current  rule  requires 
the  subtraction  from  the  VVIC  income 
eligible  database  of  those  partic:ij)anis 
(based  on  actual,  average  CSFP 
participation  in  the  prior  fisc:al  year) 
who  are  eligible  for  the  VVIC  Prc>gram. 
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simplified  examples  of  the  proposed 
process. 

Fair  Share  Allocation  Ohjcrtivv 

In  the  proposed  §  246.16(c)(3),  the 
funding  objective  would  be  to  give  each 
State  agency  its  fair  share  allo<jation  of 
funds  to  the  extent  funds  are  available. 
Funds  available  would  include  funds 
appropriated  for  the  fiscal  year  as  well 
as  unspent  funds  carried  over  from  the 
prior  fiscal  year  that  State  agencies  have 
not  retained  under  spendforward 
authority  as  provided  in 
?»246.16(b)(3)(ii).  Anexampleofa 
simplified  fair  share  allocation  is  shown 
below.  This  example  a.ssumes  that 
available  funds  total  $5000,  and  the 
total  number  of  income  eligibles  is  1000 
persons. 


State 
agency 

Eligibles 
No. 

Fair 
Share 
percent- 
age 

Fair 
share  al- 
location 

A  

B 

C  

200 
500 
300 

20 
50 
30 

SI  ,000 
2,500 
1,500 

Total 

1,000 

100 

5000 

Stability  Allocation 

Recognizing  that  State  agencies  may 
already  have  participants  on  the 
program  supported  with  the  grant  funds 
eai:h  State  agency  received  in  the  prior 
year,  the  formula  would  strive  to  profe<;t 
this  service  depending  on  total  funds 
available.  Section  246.16  (c)(ii)  proposes 
a  Stability  Allo<:ation  which  profe<;ts 
prior  year  grant  levels  contingent  on 
availability  of  funds. 

it  is  proposed  that  if  funds  are  not 
adequate  to  fully  fund  prior  year  grants, 
all  Stale  agencies  will  receive  a  pro-rata 
reduction  from  their  prior  year  grant 
K'vel  commensurate  with  the  shortfall  of 
available  funds.  If  funds  are  available, 
each  State  agency  would  receive  a 
stability  allocation  equal  to  its  final 
authorized  grant  level  as  of  September 
30  of  the  prior  fiscal  year.  If  funds  are 
still  available.  State  agencies  will 
receive  an  inflation  adjustment  in  the 
following  two-step  sequenc  e. 

(1)  Eac-n  State  agency  with  a  prior  year 
final  authorized  grant  level  which  is  less 
than  its  fair  share  allocation  shall 
rt>ceive  its  prior  year  final  authorized 
grant  level,  increased  by  an  inflation 


factor  which  reflects  the  anticipated  rate 
of  food  cost  increases  as  determined  by 
the  Department,  not  to  exceed  its  fair 
share  allocation.  Should  funds  be 
inadequate  to  fully  meet  this 
adjustment,  each  under  fair  share  Statf 
agency  will  receive  an  equal  percent 
increase  as  permitted  by  the  amount  of 
funds  available. 

(2)  If  funds  remain  after  completing 
step  1,  each  State  agency  with  a  prior 
year  final  authorized  grant  level  that  is 
at  or  greater  than  its  fair  share  allot  afion 
shall  receive  its  prior  year  final 
authorized  grant  level,  increased  by  an 
inflation  factor  which  reflects  the 
anticipated  rate  of  food  cost  increases  as 
determined  by  the  Department.  Should 
funds  be  inadequate  to  fully  meet  this 
adjustment,  each  State  agency  will 
receive  an  equal  percent  increa.se  as 
permitted  by  the  amount  of  the  funds 
available. 

Growth  Allocation 

If  funds  remain  after  step  1  and  2 
above,  then  funds  are  provided  for  a 
■growth  allocation".  Thegroulh 
allocation  gives  additional  funds  to  erti  h 
State  agency  which  has  an  inflation- 
adjusted  stability  allocatior\  which  is 
less  than  its  fair  share  allocation.  The 
formula  subtracts  each  State  agency's 
current  year  .stability  allocation  fron)  its 
fair  share  allocation  to  detennine  the 
dollar  shortfall.  Each  State  agency's 
shortfall,  as  a  percent  of  all  State 
agency's  shortfalls,  yields  its  per«;enl 
share  of  the  funds  available  for  the 
growth  allocation. 

Example  of  Formula  Anocation  Process 

The  example  below  describes 
allocation  steps  for  stability  and  growth. 
First,  all  State  agencies  have  received  at 
lea.st  their  prior  year  final  grant,  which 
totaled  $4,500.  As  $5,000  is  available  to 
allocate  in  this  case,  funds  are  sufficient 
to  do  both  .stability  and  growth 
allocations. 


7.  Stability  Allocation- 
Share 


-Under  Fair 


First,  under  fair  share  State  agen(  ies 
get  an  inflationary  increase,  based  on 
full  inflation,  to  the  extent  permitted  b\ 
available  funding.  In  this  example, 
available  funding  permits  the  entire 
inflationarv  increase: 


State  agency 


Fair 
share 


S1,000 
2,500 
1,500 


Prior 
year 
final 
grant 


SI. 100 
2,000 
1,400 


Inflation 
3  per- 
cent 


S60 
42 


New 
qrani 


Si. 100 
2.060 

1.442 
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Total 
Funds  remaining  =  S398 


Nfxl.  over  fair  s\\an:  Stnti;  aw 


?.  Stability  Allocation— Ch-er  Fair  Share 


..;::.*L5;;.;?^,?-Ls:^-,K,:;-;=L';=;„-^:-  


Ill    iHTinittcil 


State  agency 


A  .... 
8  .... 
C  ... 


Total  

Funds  remaining  =  $365 


Fair 
share 


SI  .000 
2.500 
1.500 


5.000 


Prior 
year 
final 
grant 


SI.1OO 
2.000 
1.400 


4.500 


Inflation 
3  per- 
cent 


S33 
60 
42 


135 


New 

grant 


Si. 133 
2.060 
1.442 


4.635 


./.  Croivth  Allocation 

l-iidtT  tdir  share  State  agencies  get  a  proportion  of 
allotat""    — '    -'-'-•1-.  ... 


a  location   and   stability  grant.   In    the  example   below,   the  S365"  availabl.V  for  g  o 
and  C  rnxording  to  their  respw.tive  .shortfalls  from  their  fair  share  allocations. 


'uT'^'oL"]'  f""5is  based  on  tlie  shortfall  between  their   lair  share 

'b    funding   is   siinr»'(l    h\    St.ite^    II 


State  agency 


A 

B  

C     

Total 

Funds  remaining  =  $0. 


Fair  share 


SI  .000 
2.500 
1.500 


5.000 


Stability 
grant 


SI. 133 
2.060 

1.442 


4.635 


Shortfall 


Dollar's 


NA 

S440 

58 


498 


Percent 


NA 
88 
12 


100 


Funds 
received 


NA 

S322 

43 


365 


Final  grant 

Si. 133 
2,382 
1.485 


5.000 


If  any  funds  allocated  in  the  three 
steps  above  cannot  be  used  and  are 
dtH:lined  by  one  or  more  Slate  agencies, 
then  these  funds  will  be  allocated,  using 
the  method  in  Step  3.  to  the  under  fair  *" 
share  State  agencies  which  have  the 
ability  tu  u.se  more  funds.  If  all  funds  are 
still  not  distributed,  then  these 
remaining  funds  would  be  allocated  to 
State  agencies  which  have  a  stability 
allocation  which  is  at  or  greater  thaii  its 
fair  sliare  allocation.  Each  of  these  State 
agent;ies  which  can  document  the  need 
for  additional  funds  will  be  eligible  to 
receive  additional  funds  ba.sed  on  the 
difference  between  its  stability 
allocation  level  and  fair  share 
allocation  State  agencies  clo.sest  to  their 
fair  share  allocation  shall  receive  first 
( onsideration. 

For  instance,  ni  the  example  above. 
State  A  would  be  able  to  receive  funds 
<ie(. lined  by  State  B  or  C.  In  this  way. 
the  jirecedence  for  funding  will  be  to 
iiH.rease  funding  to  under  fair  share 
State  agencies  to  the  extent  possible, 
while  still  allowing  State  agencies  thai 
are  over  their  fair  share  level  to  receive 
.iddition.il  funds  when  a  documeiiKsd 
•  seed  for  additional  funds  exists.  All 


grants  awarded  tfirouglJ  this  pnwjess 
would  become  the  basis  of  tin-  following 
year's  stability  allocation. 

Performance  Standard 

The  95  percent  performance  st.indard 
in  current  regulations  was  reevaluated 
This  standard  reduces  the  current  year 
grant  for  any  State  agency  that  did  "not 
spend  at  least  9.t  percent  of  its  food 
grant.  The  Department  is  concerned  that 
this  current  standard  of  95  percent  of 
the  grant  is  too  generous  in  the  context 
of  a  hilly  funded  program.  While  the 
Departn-.eni  is  sympathetic  to  the     ' 
difficulties  of  rapidly  growing  States  ol 
meeting  the  95  percent  expenditure 
level.  State  ageru;ies  with  relativc'lv 
stable  funding  and  participation  do  not 
face  the  .same  difficulties.  For  stable 
State  agencies,  expending  less  than  the 
95  percent  of  allocated  food  funds  is 
likely  to  indicate  they  have  funds  thev 
cannot  use.  Therefore,  the  DepartinetU 
has  proposed  in  S24r..l(i(e](:i)(i)  a  Or. 
percent  standard  for  State  agencies 
receiung  less  than  their  fair  share 
allocation,  and  98  percent  for  those  at  or 
over  their  fair  .share  level.  Addilionallv. 
prior  to  applying  the  performance 


standard,  the  current  provision  in 
*i  24fi.  lfi(el{:i)(i)  allows  for  exclusion 
from  the  grant  of  food  funds  that  are 
spent  forward  into  a  suc:ceeding  fiscal 
year  as  authorized  by  t»  24fi.lfi(b)(3)(ii|, 
and  (iv)  and  (v).  Since  spenlforward 
hinds  are  merely  unspent  hinds  that  the 
State  agency  can  retain,  the  Department 
no  longer  believes  that  they  should  tie 
excluded  when  assessing  spending 
performance.  Accordingly,  the  pr(7piise<l 
rule  deletes  this  provision.  .Any  food 
hinds  fiackspent  under  «?  240. l'f)(b)(;t)(i) 
or  converted  to  Nutritional  Serviics  and 
.Administration  (NSA)  funds  und.'r 
!*24fi.Hi{g)  will  continue  to  be  exi  liided 
from  tlu!  food  grant  for  purposes  of 
applying  the  performance  standard 
Thcfse  two  reductions  are  appropriate  in 
that  they  reflef:t  food  hinds  aduallv 
expended  in  thecurn-nt  year,  and  not 
nien-lv  reserved  for  hiture  u-.e 

list  of  Subjects  in  7  CFR  Pari  24J. 

food  assistance  programs,  loud 
donations.  Grant  programs— So(  iai 
programs.  Infants  and  children. 
Maternal  and  child  health.  Niitrilicm 
education,  {'alilic  rissist.mi  e  pro<'ra'iis 
WIC.  Wotre.i 
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7  CFR  part  246  is 
amended  as  follows: 


SUPPLEMENTAL 
FOR  WOMEN, 
CHILDREN 


LI.S.C1786. 

B 

(c)(1)  is  revised. 
(c)(3)  is  revised. 
(e)(2)(i)  is  revised, 
re^  as  follows: 


button  of  Funds. 


formula.  •  *  • 
irticipation  data  in  the 
I  srever  the  formula  set 
s  (c)(2)  and  (c)(.l)  of 
the  use  of 
ata,  the  Department  .shall 
on  data  reported  bv  State 
ing  to  §  246.25(b)'. 


(3)  Allocatiin  of  food  benefit  funds.  In 
any  fiscal  yeai.  any  amounts  remaining 
from  amounts  appropriated  for  such 
fiscal  yearanc  amounts  appropriated 
from  the  precf  ding  fiscal  year  after 
making  alloca  ions  under  paragraph 
(a)(6)  of  this  sfction  and  allocations  for 
nutrition  servi  :es  and  administration 
(NSA)  as  requ  red  by  paragraph  (c)(2)  of 
this  section  shall  be  made  available  for 
food  costs.  Albcations  to  State  agencies 
for  food  costs  vill  be  determined 
according  to  tl  e  following  procedure: 

(i)  Fairshan '  allocation.  (A)  For  each 
State  agency, « stablish  a  fair  share 
allocation  whi  :h  shall  be  an  amount  of 
funds  proportiDnate  to  the  State 
agency's  share  of  the  national  aggregate 
population  of  )ersons  who  are  income 
eligible  to  part  cipate  in  the  Program 
based  on  the  n  itionally  uniform  18,5 
percent  of  pov  >rty  criterion.  The 
Department  w  11  determine  each  State 
agency's  popu  ation  of  income  eligible 
persons  throu^  h  the  best  available 
indicators  as  d  jtermined  by  the 
Department.  If  the  CSFP  also  operates  in 
the  area  servec  by  the  VVIC  State  agency, 
the  CSFP  worn  jn.  infants  and  children 
caseload  level  it  the  beginning  of  the 
caseload  cycle  of  the  prior  fiscal  year 
shall  be  deduc  ed  from  the  VVIC  State 
agency's  population  of  income  eligible 
persons. 

(B)  The  Depirtment  may  adjust  the 
respective  amo  unts  of  food  funds  that 
would  be  alloc  ited  to  a  State  agency 
which  is  outsic  e  the  48  contiguous 
states  and  the  District  of  Columbia  when 
the  State  agency  can  document  that 
etionomic  cone  itions  result  in  higher 
food  costs  for  t  le  State  agency.  Prior  to 


any  such  adjustment,  the  State  agency 
must  demonstrate  that  it  has 
successfully  implemented  voluntary 
cost  containment  measures,  such  as 
improved  vendor  management 
practices,  participation  in  multi-state 
agency  infant  formula  rebate  contracts 
or  other  cost  containment  efforts.  The 
Department  may  use  the  Thrifty  Food 
Plan  amounts  used  in  the  Food  Stamp 
Program,  or  other  available  data,  to 
formulate  adjustment  factors  for  such 
State  agencies. 

(ii)  Stability  allocation.  If  funds  are 
available,  each  State  agency  shall 
receive  a  stability  allocation  equal  to  its 
final  authorized  grant  level  as  of 
September  30  of  the  prior  fiscal  year.  If 
funds  are  not  available  to  provide  all 
State  agencies  with  their  prior  year  final 
authorized  grant  level,  all  State  agencies 
shall  receive  a  pro-rata  reduction  from 
their  prior  year  grant  level  as  required 
by  the  short  fall  of  available  funds.  If 
additional  funds  are  available  after^ach 
State  agency  receives  a  stability 
allocation,  the  balance  of  funds  shall  be 
allocated  first  to  meet  the  requirement 
in  paragraph(c)(3)(ii)(A)  of  this  section, 
then  paragraph  (c)(3)(ii)(B)  of  this 
sedion. 

(A)  Each  State  agency  with  a  prior 
year  final  authorized  grant  level  which 
is  less  than  its  current  fair  share 
allocation  shall  receive  its  prior  year 
final  authorized  grant  level,  increased 
by  an  inflation  factor  which  reflects  the 
anticipated  rate  of  food  cost  increases  as 
determined  by  the  Department;  not  to 
exceed  its  fair  share  allocation.  Should 
funds  be  inadequate  to  fully  meet  this 
requirement,  each  State  agency  will 
receive  an  equal  percent  increase  as 
permitted  by  the  funds  available. 

(B)  Each  State  agency  with  a  prior 
year  final  authorized  grant  level  that  is 
at  or  greater  than  its  fair  share  allocation 
shall  receive  its  prior  year  final 
authorized  grant  level,  increased  by  an 
inflation  factor  which  reflects  the 
anticipated  rate  of  food  cost  increases  as 
determined  by  the  Department.  Should 
funds  be  inadequate  to  fully  meet  this 
requirement,  each  State  agency  will 
receive  an  equal  percent  increase  as 
permitted  by  the  funds  available. 

(iii)  Grovvt/i  o//oro//on.  (A)  If 
additional  funds  remain  available  after 
the  allocation  of  funds  under  paragraph 
(c)(3)(ii)  of  this  section,  each  State 
agency  which  has  a  stability  allocation, 
as  calculated  in  paragraph  (c)(3)(ii)(A)  of 
this  section,  which  is  less  than  its  fair 
share  allocation  shall  receive  additional 
funds  based  on  the  difference  between 
its  stability  allocation  and  fair  share 
allocation.  Each  State  agency's 
difference  shall  be-divided  by  the  total 
of  the  differences  for  all  such  State 


agencies,  to  determine  the  percent  sharp 
of  the  available  growth  funds  each  State 
agency  shall  receive.  In  the  event  a  State 
agency  declines  any  of  its  allocation  in 
paragraph  (c)(3)(ii)  of  this  section  or  this 
paragraph,  the  funds  declined  shall  be 
allocated  to  the  remaining  State 
agencies  which  are  still  under  their  fair 
share. 

(B)  In  the  event  funds  still  remain 
after  completing  the  distribution  in 
paragraph  (c)(3)(iii)(A)  of  this  section, 
these  funds  shall  be  allocated  to  all 
State  agencies  including  those  with  a 
stability  allocation  at,  or  greater  than, 
their  fair  share  allocation.  Each  State 
agency  which  can  document  the  need 
for  additional  funds  shall  receive 
additional  funds  based  on  the  difference 
between  its  prior  year  grant  level  and  its 
fair  share  allocation.  State  agencies 
closest  to  their  fair  share  allocation  shall 
receive  first  consideration. 

(jv)  Migrant  services.  At  least  '*/ui  of 
one  percent  of  appropriated  funds  for 
each  fiscal  year  shall  be  available  first 
to  assure  service  to  eligible  members  of 
migrant  populations.  For  those  State 
agencies  serving  migrants,  a  portion  of 
the  grant  shall  be  designated  to  each 
State  agency  for  service  to  members  of 
migrant  populations  based  on  that  State 
agency's  prior  year  reported  migrant 
participation.  The  national  aggregate 
amount  made  available  first  for  this 
purpose  shall  equal  %o  of  one  percent 
of  all  funds  appropriated  each  year  for 
the  Program.  Funds  designated  or  used 
for  migrant  services  shall  not  be 
included  in  a  State  agency's  stability 
allocation,  under  paragraph  (c)(3)(ii)  of 
this  section. 

(v)  Special  provisions  for  indian  state 
agencies.  The  Department  may  choose 
to  adjust  the  allocations  and/or  eligibles 
data  among  Indian  State  agencies  and 
the  geographic  State  agencies  in  which 
they  are  located  when  eligibles  data  for 
fhe  State  agencies'  population  is 
determined  to  not  fairly  represent  the 
population  to  be  served.  Such 
allocations  may  be  redistributed  from 
one  State  agency  to  another,  based  on 
negotiated  agreements  among  the 
affected  State  agencies  approved  by 
FNS. 

*  *         •        »        • 

(e)  flecoiery  and  reallocation  of 
funds. 

•  *        »         »        » 

(2)*    *    * 

(i)  The  amount  allocated  to  any  State 
agency  for  food  benefits  in  any  fiscal 
year  shall  be  reduced  if  such  State 
agency's  food  expenditures  for  the 
preceding  fiscal  year  were  le.ss  than  the 
established  performance  standard.  For 
State  agencies  which  received  less  than 
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their  fair  share  allocation  as  defined  m 
paragraph  ((.)(3)(i)  of  this  section,  the 
perfonnunce  standard  shall  be  the 
^■\penditlm'  of  funds  at  no  less  than  9.; 
percent  of  the  food  grant.  For  State 
ai^encies  over  their  fair  share  allocation, 
the  perforniante  standard  shall  he  the 
(.Kpcjuiitiire  of  funds  at  no  less  than  9H 
pen.ent  of  the  food  grant.  Such 
reduction  shall  equal  the  difference 
hetwren  the  State  agent;ys  precedinj^ 
vear  food  e.xpenditures  and  applicable 
percent  performance  standard  applied 
to  the  amount  allocated  to  the  State 
asency  for  sucli  benefits.  For  purpo.ses 
ofdetermining  the  amount  of  such 
reduction,  the  amount  allocated  to  tiic 
State  aj^ency  for  food  benefits  for  I  lie 
preceding  fiscal  year  shall  not  include* 
food  hinds  expended  for  food  (.osts 
incurred  under  the  spendback  provisi,)ii 
in  paragraph  (b)(,3)(i)  of  this  section  or 
conversion  authority  in  paragrapli  {^)  (,\ 
this  sec:!ion.  Temporary  waivers  of  the 
perfo.-niance  standard  inay  be  granted  „t 
tiic  d!s(  retion  of  the  Dejiartniinl. 
•         «         •         «         . 

lJ<i>f(l.  )i,n,' :;,  I'm.; 
Kll(.n  Haas. 

•U.s;>f,(«f  S-^'crt.tii.-}  far  Fend  iitid  (.../(»;/))<•; 

;FK  Dw    <t4    l:iR91  Cil,.,!  (,    7   l|4;  H\r,  ;„li! 
BILLING  CODE  3410-OO-U 


Animal  and  Plant  Health  Inspection 
Service 

7CFRPart319 

[Docket  No.  94-035-1] 

Importation  of  Fuji  Variety  Apples 
From  Japan  and  the  Republic  of  Korea 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service.  USD,\. 
ACTION:  Proposed  rule. 

SUMMARY:  We  are  proposing  to  amend 
the  Fruits  and  Vegetables  regulations  to 
allow  the  importation  of  Fuji  variety 
apples  from  Japan  and  the  Republic  of 
Korea.  As  a  condition  of  entry,  the  Fuji 
viiriety  apples  would  have  to' be  f:old 
treated  and  fumigated  for  certain 
injurious  insects  in  Japan  or  the 
Republic  of  Korea  under  the  supervision 
of  the  Animal  and  Plant  Health 
Inspection  Service.  The  Fuji  variety 
apples  would  also  have  to  be  inspected 
by  the  Animal  and  Plant  Health 
Inspection  Service  and  the  national 
plant  protection  agency  in  Japan  or  the 
Republic  of  Korea  prior  to  export.  This 
action  would  relieve  restrictions  on  the 
importation  into  the  United  States  of 
Fuji  variety  apples  from  Japan  and  the 
Republic  of  Korea  without  prtssenting  ;i 


significant  risk  of  introducing  injurious 
insects  into  the  United  States. 
DATES:  Consideration  will  be  given  oii!> 
to  ( ommer.ts  received  on  or  before  lulv 
8. 1994. 

ADDRESSES:  Pluase  si^nd  an  original  jiiul 
three  copies  of  your  comments  to  Chid. 
Regulatory  Anaivsis  and  Development 
PPD.  .APHIS.  USDA,  room  804,  Federal 
Building.  6.-)05  Belcrest  Road. 
Hyattsvillu.  MD  20782.  Plea.se  stale  th.it 
your  comnienis  refer  to  Docket  No.  94 
O.'^.'')-!.  Comme:;ts  received  mav  be 
inspected  at  USDA.  room  114l".  S(julh 
Building.  14th  Strt.-et  and  huie(.riideii<  e 
Avenue  SU',.  Washington,  DC],  belween 
8  a.m.  and  A::il)  p  m..  Mondav  through 
Friday,  except  holidays.  Persons 
wishing  to  inspect  comments  are 
requested  to  call  ahead  on  (202)  fi'Hi 
2817  to  facilitate  entry  into  the 
cn:nnient  rending  room 
FOR  FURTHER  INFORMATION  CONTACT:  .Mr. 
Peter  M.  Crosser  or  Mr.  Frank  K.  f  j.uper. 
Senior  Operations  Officers,  Port 
Operations  Staff.  Plant  Protection  and 
Quarantine.  APHIS,  USDA.  room  (i.t^. 
Federal  Building.  650,t  Belcrest  Road. 
Hyatt.sville,  MD  207R2.  (301 )  4:!r,-f,7<)') 

SUPPLEMENTARY  INFORMATION: 
Background 

The  regulations  in  7  CVR  ;H9.3(i 
through  :i  19.56-«  (referred  to  below  as 
the  regulations)  prohibit  or  r.^.strict  the 
importation  into  the  United  States  of 
fruits  and  vegetables  from  certain  parts 
of  the  world  to  prevent  the  ijitroduction 
and  dissemination  of  inju.-;ous  insects 
that  are  new  to  or  not  vvidelv  distril)ut»;d 
within  and  throughout  the  rnited 
States. 

Currently,  the  regulations  do  noi 
allow  the  importation  of  Fuji  variety 
apples  from  Japan  and  the  P<  :    Mir  ot 
Korea.  However,  the  agriculiural 
ministries  of  tiiose  countries  have 
recently  requested  that  the  Animal  ami 
Plant  Health  Inspection  Service  (APHIS) 
allow  Fuji  variety  apples  to  be  imported 
into  the  United  States. 

vSeveral  plant  pest,  including  titv 
peach  fruit  moth  {Cnrposinn 
nipoiiensis),  the  yellow  peach  molli 
[Ccnogcthes  punctiff^ralis],  the  fruit  tree 
spider  mite  {Tftranyahiis  i  /cnnc/i.-w.s). 
and  t)ie  kanzawa  mite  (T.  kanznwni).  are 
known  to  attack  Fuji  variety  apples  in 
Japan  and  the  Republic  of  Korea.  If    * 
introduced  into  the  United  States,  these 
pests  would  represent  a  serious  threat  to 
domestic  fndt  crops.  Therefore,  we  are 
proposing  to  allow  Fuji  variety  apples  to 
l)e  imported  into  the  United  States  Iroin 
Japan  and  the  Republic  of  Korea  onlv  if 
they  are  cold  treated  and  fumigated 
prior  to  export  from  Japan  or  the 
Republic  of  Korea. 


The  cold  treatment  would  be  cijriiect 
out  at  the  packing  house  while  the 
apples  were  still  in  the  wooden  or 
plastic  field  bins  in  whic  h  thev  an- 
collected  at  harvest.  To  offera  mcisun; 
of  flexibiiity  to  exporters  in  Japan  and 
tin:  Repiitdic  of  Korea,  we  would  allow 
the  hwiiigation  to  be  conducted  either  at 
the  p;i(  king  house,  while  the  apples  are 
still  in  their  field  bins,  oral  the  port  o! 
export,  after  the  apples  have  been 
jKickaged  in  cartons.  The  treatnieiU.s. 
which  would  have  to  bf;  coiuiucted 
under  ,\PHIS  supervision,  would  be  ;,s 
tolicus; 

li'iitiiifiit  l(.r  Ciir^iisiiiii  iiipnuf.o.i'- 
i'onnoHhf^-^  IHinitif^mlis.  Ttfnm-.i  ,'ii/v 
V!f'niiriisis.  and  7'.  kan/.muii: 

1.  (J>ldtrfiitmint  in  wiKwlcn  nr  pl.tsiU 
ti'ld  bins. 

■JOdiiysal  1  I  '(;iJ4T)<.rl.'.l..i\ 

^.  Frjlliivvcd  t)y  fum-niition  willi  ;iictl.'.l 
Ijroriiidc  ,it  normal  atnui^ph.ric  pn-ssiin" 
IN.AH)  in  H  (hdmlxT  or  under  tarpaulin: 

a  With  apples  in  miodon  ur  plastii:  field 
iiiiis.  maximum  load  factor  .'iO  ixTt.int  or  l«  sn 
■4K  o  ;„•  a  Ih'WUOft  Vt(,r  2  hi.xns  at  10   ( 
(50  -Fj  nr  above,  with  miiiirujiii  .yus 
I  oncfiitnilions  of: 
44g  (oz)  at  'j  hour  dfter  fi;ini«;ation  1m-;;i;is 
.lOg  (oz)  at  2  liours  after  fumij^ation  t)egiii\  o; 

li.  Willi  apples  in  export  (.artmis;  rtiaxiniuii! 
load  factor  40  percent  or  li:«.s 

lf<Sy]  'I~':I75  Ih/tOOOft  ■l(or2  hours  at  I  ; 

'l!l'>9''FI  uruhoif.  with  niinimiini  }i(i>> 

ronrfntnitiitns  nf: 
i'tH  [i)z\  ,\\  "..  flour  after  fiimigatiiin  iH^j^ins 
2^*H  (oz)  at  2  hours  after  funiigati<in  f)egin«. 

Fuji  variety  apples  treated  in  this 
manner  would  present  an  insignificani 
risk  of  introducing  the  peach  fruit  moth 
the  yellow  peach  moth,  the  fruit  tree 
s|)idtT  mite,  and  the  kanzawa  mite  into 
the  United  States.  Pest  ri.sk  analy,s<>s 
conducted  by  APHIS  have  determined 
that  any  other  injurious  insects  that 
might  be  carried  by  Fuji  variety  a[)ples 
would  be  readily  detw.table  bv  an 
inspector.  Therefore,  after  the 
treatments  described  above  have  been 
completed,  the  Fuji  variety  apples 
would  have  to  be  inspected  in  Japan  or 
the  Republic  of  Korea  by  inspectors 
from  APHIS  and  the  national  plant 
prote<:tion  agency  of  the  respective 
country-;  the  apples  would  be  subjed  lo 
further  disinfection  if  additional  plant 
pests  were  found.  The  apples  would 
also  be  subject  to  inspection  and 
disinfe<;tion  at  the  port  of  hr.st  arrival  in 
the  United  States,  as  provided  in 
*5  319.50-0. 

Tru.sl  Fund  AgrwmenI 

We  are  proposing  that  APHIS' 
partii.ipation  in  the  activities  necessary 
for  importation  of  Fuji  variety  ap|)l«;s  be 
contingent  upon  the  national  plant 
prrite-  ;ion  agenci«;s  of  Japan  and  the 
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each  entering  into  a 
with  APHIS.  These 
Id  require  each  agency 

of  each  shipping 
that  APHIS  estimates  it 
p  roviding  the  necessary 
in  or  the  Republic  of 
shipping  season. 
Id  include 
expenses  and  all  salaries 
ime  and  the  Federal 
ee  benefits),  travel 
ing  per  diem  expenses), 

1  expenses  incurred 
in  performing  the 


agre  ement 
wcu 


tiat 


iplayi 
incliid 


'■  agreeme  nts 


V 


a  je 


PPQ  Treatmenl 

We  propose 
and  fumigation 
from  Japan  and 
the  Plant  Prote<tion 
Treatment  Manual 
incorporated  b 
of  Federal  Regij|l 
300. 


Executive  Ordi 
Flexibility  Act 

This  propose|l 
under  Executi 
has  been  deteniined 
significant  for 
Order  12866  a 
been  reviewed 
Management 

We  are 
and  Vegetables 
the  importation 
from  japan  and 


and 


ard 
proposing 
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Republic  of  K(lrea 
trust  fund 
agreements 
to  pay,  in  advice 
season,  all  costs 
will  incur  in 
services  in  ]ap^: 
Korea  during 
These  costs  wdu 
administrative 
(including  overt 
share  of  em 
expenses  |i 
and  other  incidenta 
by  the  inspect(  rs 
ser\'ices. 

The 
national  plant 
deposit  a  certi 
with  APHIS  foj 
costs,  as  estimated 
deposit  is  not 
incurred  by  AflHIS 
would  further 
deposit  with  Af'HIS 
cashiers  check 
remaining  cost^ 
APHIS,  before 
variety  apples 
inspected.  Aft^ 
conclusion  of 
overpayment  i 
returned  to  the 
agency  that  m 
held  on  accourt 
agency's  optioi 

Department  N<  t  Responsible  for 
Damage 

The  propose!  I 
explain  that  thd 
Department  of 
responsible  for 
be  sustained  bj 
result  of  the 


would  require  each 
jrotection  agency  to 
ed  or  cashiers  check 
the  amount  of  these 
by  APHIS.  If  the 
fficient  to  meet  all  costs 
.  the  agreements 
equire  the  agencies  to 

a  certified  or 
for  the  amount  of  the 

as  determined  by 
my  additional  Fuji 
ould  be  treated  or 
a  final  audit  at  the 
^ch  shipping  season,  any 
funds  would  be 
national  plant  protection 
the  overpayment  or 
until  needed,  at  that 


regulations  would 

United  States 
\griculture  is  not 
any  damage  that  might 
Fuji  variety  apples  as  a 
ibed  treatment. 


pniscn 


Manual 

3  add  the  cold  treatment 
for  Fuji  variety  apples 
the  Republic  of  Korea  to 
and  Quarantine 
which  is 
reference  into  the  Code 
ations  at  7  CFR  part 


12866  and  Regulatory 


rule  has  been  reviewed 
Order  12866.  The  rule 
to  be  ncit 
{jurposes  of  Executive 
,  therefore,  has  not 
»y  the  Office  of 
Budgpt. 

to  amend  the  Fruits 
regulations  by  allowing 
of  Fuji  variety  apples 
the  Republic  of  Korea 


According  to  an  estimate  by  the 
International  Apple  Institute,  U.S. 
growers  produced  approximately  160 
million  pounds  of  Fuji  apples  in  1993, 
about  1.5  percent  of  the  total  U.S.  apple 
production  for  that  year.  It  is  likely  that 
this  estimate  understates  the  amount  of 
Fuji  apples  produced  domestically,  as 
Fuji  acreage  in  California,  Washington, 
and  other  States  is  expanding  rapidly. 

About  75  percent  of  the  Fuji  variety 
apples  grown  in  the  United  States  are 
grown  in  California  and  Washington.  In 
1993,  growers  in  California  and 
Washington  produced  about  60  million 
pounds  per  State,  while  growers  in 
other  States  produced  a  total  of  about  40 
million  pounds.  Statistics  on  the 
number  of  domestic  growers  of  Fuji 
apples  and  their  sizes  are  not  available. 

Most  of  the  domestic  production  of 
Fuji  apples  is  exported  because  demand, 
and  consequently  the  price,  for  Fuji 
apples  is  quite  low  in  the  United  States 
as  compared  to  other  countries, 
particularly  in  the  Pacific  Rim.  Prices  of 
S30  to  $50  per  40-pound  box 
(depending  upon  quality)  are  common 
in  Hong  Kong,  Taiwan,  and  other  Pacific 
Rim  markets.  Domestic  buyers, 
however,  have  been  paying  less  than 
half  that  price. 

Growers  in  the  Republic  of  Korea 
produce  annually  about  923  million 
pounds  of  Fuji  variety  apples.  APHIS 
estimates  that  about  220,000  to  440,000 
pounds  of  Fuji  variety  apples  might  be 
exported  per  year  from  the  Republic  of 
Korea  to  the  United  States.  This 
estimate  assumes  the  Republic  of 
Korea's  exports  to  the  United  States  will 
approach  levels  currently  exported  to 
European  countries. 

Japanese  growers  produce  annually 
about  1.18  billion  pounds  of  Fuji  variety 
apples,  just  over  half  of  Japan's  total 
annual  apple  production.  APHIS 
estimates  that  exports  to  the  United 
States  of  all  varieties  of  Japanese  apples 
would  probably  never  exceed  2.2 
million  pounds. 

It  is  unlikely  that  imports  of  Fuji 
variety  apples  from  Japan  and  the 
Republic  of  Korea  would  reach  the 
estimated  levels  above,  due  to  the  low 
demand  and  low  price  for  Fuji  variety 
apples  in  the  United  States.  However 
even  if  imports  were  to  reach  2.6 
million  pounds  (2.2  million  pound.* 
from  Japan  and  440,000  pounds  fiom 
the  Republic  of  Korea),  this  would 
constitute  less  than  1.4  percent  of 
domestic  production  of  Fuji  variety 
apples.  Consequently,  allowing  Fuji 
variety  apples  to  be  imported  from 
Japan  and  the  Republic  of  Korea  would 
not  have  a  significant  economic  impact 
on  domestic  Fuji  variety  apple 
producers  or  other  small  entities 


Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 

Executive  Order  12778 

This  proposed  rule  would  allow  Fuji 
variety  apples  to  be  imported  into  the 
United  States  from  Japan  and  the 
Republic  of  Korea  under  certain 
conditions.  If  this  proposed  rule  is 
adopted,  State  and  local  laws  and 
regulations  regarding  imported  Fuji 
variety  apples  under  this  rule  would  be 
preempted  while  the  fruit  is  in  foreign 
commerce.  Fresh  fruits  and  vegetables 
are  generally  imported  for  immediate 
distribution  and  sale  to  the  consuming 
public,  and  would  remain  in  foreign 
commerce  until  sold  to  the  ultimate 
consumer.  The  question  of  when  foreign 
commerce  ceases  in  other  cases  must  be 
addressed  on  a  case-by-case  basis.  If  this 
proposed  rule  is  adopted,  no  retroat.live 
effect  will  be  given  to  this  rule,  and  this 
rule  will  not  require  administrative 
proceedings  before  parties  may  File  -iuii 
in  court  challenging  this  rule. 

Paperwork  Reduction  Act 

In  accordance  with  the  Paptjrwork 
Reduction  Act  of  1980  (44  U.S.C.  3301 
et  seq],  the  information  collection  or 
recordkeeping  requirements  included  in 
this  proposed  rule  will  be  submitted  for 
approval  to  the  Office  of  Management 
and  Budget.  Please  send  written 
comments  to  the  Office  of  Information 
and  Regulatory  Affairs,  OMB,  Attention 
Desk  Officer  for  APHIS.  Washington.  DC 
20503  Please  send  a  copy  of  your 
comments  to:  (1)  Chief,  Regulatory 
Analysis  and  Development,  PPD, 
APHIS,  USDA.  room  804.  Federal 
Building,  6505  Belcrest  Road. 
Hyattsville,  MD  20782.  and  (2) 
Clearance  Officer.  OIRM,  USDA.  room 
404-VV,  14th  Street  and  Independence 
Aveiuie  SW..  Washington.  DC  20250 

List  of  Subjects 

7  CFH  Port  :UH} 

Incorporation  t)y  relerunce.  Plain 
disea.ses  and  pests.  Quarantine 

7CFRP(ii13l9 

Bees,  Coffee.  CoKori,  Fruits,  Honey. 
Imports.  Incorporation  by  reference. 
Nursery  Stock.  Plant  disea.ses  and  pests. 
Quarantine,  Reporting  and 
recordkeeping  requirenienls.  Rice. 
Vegetables. 

Accordingly,  title  7.  chapter  III.  of  the 
Code  of  Federal  Regulations  would  be 
amended  as  follows: 
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PART  30&-1NCORPORATION  BY 
REFERENCE 

1.  The  authority  citation  for  part  300 
would  be  revised  to  read  as  follows: 

Authority:  7  U.S.C.  150ee,  161,  162;  7  CFR 
2.17,  2.51.  and  371, 2(c). 

2.  In  §  300.1.  paragraph  (a)  would  be 
revised  to  read  as  follows: 

§300.1    Materials  incorporated  by 
reference. 

fa)  The  Plant  Protection  and 
Quarantine  Treatment  Manual,  which 
was  revised  and  reprinted  November  30 
1992,  and  includes  all  revisions  through 

,  has  been  approved 

for  incorporation  by  reference  in  7  CFR 
chapter  III  by  the  Director  of  the  Office 
of  the  Federal  Register  in  accordance 
with  5  U.S.C.  552(a)  and  l  CFR  part  51. 


PART  31&-FOREIGN  QUARANTINE 
NOTICES 

3.  The  authority  citation  for  part  319 
would  continue  to  read  as  follows: 

Authority:  7  IJ.S.C.  150dd.  ISOee.  ISOff. 
151-167.450:21  U.S.C.  136  and  l.lha:  7  CFR 
2.17,  2.51.  and  371.2(c). 

4.  In  Subpart— Fruits  and  Vegetables, 
a  new  §  319.56-2cc  would  be  added  to 
read  as  follows: 

§319.56-2cc    Administrative  instructions 
governing  the  entry  of  Fuji  variety  apples 
from  Japan  and  the  Republic  of  Korea. 

Fuji  variety  apples  may  be  imported 
into  the  UnifedStates  from  Japan  ajid 
the  Republic  of  Korea  only  under  the 
following  conditions: 

(a)  Treatment  and  fumigation.  The 
apples  must  be  cold  treated  and  then 
fumigated,  under  the  supervision  of  nn 
Animal  and  Plant  Health  Inspection 
Ser\  ice  (APHIS)  inspector,  either  in 
Japan  or  the  Republic  of  Korea,  for  the 
peach  fruit  moth  (Carposina 
niponensis),  the  yellow  peach  moth 
[Conngethes  punctiferalis),  the  fruit  tree 
spider  mite  (Tetranychus  vienncnsis], 
and  the  kanzawa  mite  (T.  kanzawai],  in 
accordance  with  the  Plant  Protection 
and  Quarantine  Treatment  Manual, 
which  is  incorporated  bv  reference  at 
§300.1  of  this  chapter. 

(b)  APHIS  inspection.  The  apples 
must  be  inspected  upon  completion  of 
the  treatments  required  by  paragraph  (a) 
of  this  section,  prior  to  export  from 
Japan  or  the  Republic  of  Korea,  by  an 
APHIS  inspector  and  an  inspector  from 
the  national  plant  protection  agency  of 
Japan  or  the  Republic  of  Korea.  The' 
apples  shall  be  subject  to  further 
disinfection  in  the  exporting  country  if 
additional  plant  pests  are  found  prior  to 
export.  Imported  Fuji  variety  apples 


inspected  in  Japan  or  the  Republic  of 
Korea  are  also  subject  to  inspection  and 
disinfection  at  the  port  of  first  arrival,  as 
provided  in  §319.56-6. 

(c)  Trust  fund  agreements.  The 
national  plant  protection  agency  of  the 
exporting  country  must  enter  into  a  trust 
fund  agreement  with  APHIS  before 
APHIS  will  provide  the  services 
necessary  for  Fuji  variety  apples  to  be 
imported  into  the  United  States  from 
Japan  or  the  Republic  of  Korea.  The 
agreement  requires  the  national  plant 
protection  agency  to  pay  in  advance  of 
each  shipping  season  all  costs  that 
APHIS  estimates  it  will  incur  in 
providing  services  in  Japan  or  the 
Republic  of  Korea  during  that  shipping 
season.  The.se  costs  include 
administrative  expenses  and  all  salaries 
(including  overtime  and  the  Federal 
share  of  employee  benefits),  travel 
e.xpenses  (including  per  diem  expenses), 
and  other  incidental  expenses  incurred 
by  APHIS  in  performing  these  services. 
The  agreement  requires  the  national 
plant  protection  agency  to  deposit  a 
certified  or  cashiers  check  with  APHIS 
for  the  amount  of  these  costs,  as 
estimated  by  APHIS.  If  the  deposit  is  not 
sufficient  to  meet  all  costs  incurred  by 
APHIS,  the  agreement  further  requires 
the  national  plant  protet;tion  agency  to 
deposit  with  APHIS  a  certified  or 
cashiers  check  for  the  amount  of  the 
remaining  costs,  as  determined  bv 
APHIS,  before  APHIS  will  provide  any 
more  services  necessary  for  Fuji  variety 
apples  to  be  imported  into  the  United 
States  from  that  country.  After  a  final 
audit  at  the  conclusion  of  each  shipping 
season,  any  overpayment  of  funds  will 
he  returned  to  the  national  plant 
protection  agency,  or  he'd  on  account 
until  needed,  at  that  agency's  option, 
(d)  Department  not  responsible  for 
damage.  The  treatments  prescribed  in 
paragraph  (a)  of  this  section  are  judged 
from  experimental  tests  to  be  safe  for 
use  with  Fuji  variety  apples  from  Japan 
and  the  Republic  of  Korea.  Hov.ever.  the 
Department  assumes  no  responsibilNj^ 
for  any  damage  sustamed  through  or  iV 
the  course  of  such  treatment  or  by 
compliance  with  requirements  under 
paragraph  (a)  of  this  section. 

Done  in  Washington,  DC,  the  3ui  i'..,\  of 
|unpl9iJ4. 

Alex  B.  Thiemann, 

Actin^i  Administrator.  Animal  and  Plant 
Health  Inspection  Senice. 
[FR  Dor.  94-13889  Fil.-d  6-7-94.  8  45  iir.il 
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FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

12  CFR  Part  362 
RIN  3064-AB20 

Activities  and  Investments  of  Insured 
State  Banks 

AGENCY:  Federal  Deposit  Insurance 
Corporation  (FDIC). 

ACTION:  Response  to  petitions  for 
rulemaking. 


SUMMARY:  On  April  29.  1993,  the  FDIC 
sought  comment  on  whether  to  amend 
its  regulations  governing  insurance 
underwriting  by  well-capitalized 
insured  state  banks  and  their 
subsidiaries  to  provide  that  excepted 
insurance  underwriting  activities  may 
only  take  place  in  the  state  in  which  ihe 
bank  is  chartered  and  in  the  state  in 
which  the  bank's  insurance 
undenvriting  subsidiary  is  incorporated. 
After  reviewing  the  comments,  the  FUIC 
has  determined  not  to  amend  the 
regulation. 

FOR  FURTHER  INFORMATION  CONTACT: 
Curtis  L.  Vaughn,  Examination 
Specialist.  (202)  898-6579,  Division  of 
Supervision,  FDIC,  550  17th  Street  N\V.. 
Washington.  DC  20429  or  Pamela  E.F. 
LeCren,  Senior  Counsel.  (202)  898- 
3730,  Legal  Division,  FDIC.  550  17ih 
Street  NW..  Washington.  DC  20429. 

SUPPLEMEt^TARY  INFORMATION: 
Background 

On  December  19,  1991.  President 
George  Bush  signed  into  law  the  Fedf,-.il 
Deposit  Insurance  Corporation 
Improvement  Act  of  1991  (FDICIA) 
(Pub.  L.  102-242,  105  Stat.  2236). 
Section  303  of  FDIQA  added  section  24 
to  the  Federal  Deposit  Insurance 
Corporation  Act,  "Activities  of  Insured 
State  Banks"  (PDI  Act)(12  U.S.C.  1831a). 
With  certain  exceptions,  section  24  of 
the  FDI  Art  limits  the  activities  and 
equity  investments  of  state  chartered 
insured  banks  to  the  activities  and 
equity  investments  that  are  permissible 
for  national  banks.  Well-capitalized 
insured  state  banks  and  their 
subsidiaries  that  were  lawfully 
providing  insurance  as  principal  in  a 
state  on  November  21,  1991  may 
continue  to  provide  in.surance  of  the 
same  type  to  residents  of  the  state, 
individuals  employed  in  the  state  and 
any  other  person  to  whom  insurance 
was  provided  without  interruption  siiv  e 
such  person  resided,  or  was  employed. 
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scope  of  the  insurance  underwriting 
e-xception  should  be  amended  to  read  as 
had  originally  been  proposed  or  should 
be  left  unchariged  (58  FR  25953.  April 
29.  1993).  In  doing  so.  the  Board 
indicated  that  it  was  of  the  opinion  that 
the  position  reflected  in  part  362  as 
adopted  in  final  was  correct  but  that  it 
was  possible  that  further  comment  on 
the  issue  would  bring  additional 
information  to  the  FDIC"s  attention  that 
should  be  weighed  by  th(!  agj-ncv. 

Comment  Summary 

Thirty-three  comments  were 
submitted  in  respon.se  to  the  niquest  for 
comment.  Of  f.he  thirty-three  comments, 
twenty-three  urged  the  FDIC  not  to 
modify  the  regulation  and  ten  urged  the 
Ft)IC  to  amend  ptirt  362  .so  as  to  return 
the  language  regarding  the  insurance 
underwriting  grandfather  to  that  which 
had  been  originally  proj)osed.  The; 
arguments  on  either  side  can  be 
summarized  as  follows:  - 

Leave  regulation  as  is: 

(1)  The  language  of  section  24(d)(2)(B) 
is  clear  and  unambiguous  on  its  face 
and  should  be  construed  without  resort 
to  any  analysis  of  the  FDI  Act's 
legislative  histor>'.  The  most  im})oitant 
tool  in  determining  the  meaning  of  a 
statute  is  t)ie  text  of  the  statute  itself  atui 
there  is  no  need  to  go  beyond  that  text 
if  t^ie  statute  is  unambiguous.  The  use 
of  the  indefinite  article  "a"  in  the 
phra.se  "in  a  state"  has  a  clear  meaning 
which  is  consistent  with  part  362  as 
adopted  by  the  FDIC.  Congress  could 
have  in.serted  language  such  as  "state  of 
charttjr",  "state  of  incorporation", 
"home  state",  etc.  but  it  chost;  not  to  do 


-In  addition  toaddre.ssinfjthf  ge(if;raphii  stdpi- 
of  the  insurance  unrierwritinf;  .->xcejilion.  one 
conment  expressed  the  concern  that  part  :i(>L' 
allows  txinks  that  are  not  well-capitalizcil  to  take 
advantu^e  of  the  insiiMnce  underwrilinp  exception, 
and  three  comments  cbjcTtcd  to  the  KDIC's  posture, 
reflected  in  the  preamble  accompanying  pan  102 
when  it  WHS  adopted  in  final,  that  annuities  are  not 
insurance  Both  of  these  issues  were  rai.seri  in  the 
section  SS:i(e)  rulemaking  petitions  whit  h  were 
filed  with  the  FDIC:.  When  the  petitions  were  taken 
up  by  tiie  HHC.  the  fioard  of  Directors  declined  to 
reope-i  the  ndemaking  on  pan  3(i2  on  cither  issf.e 
It  was  (and  still  is)  ihe  FOKVs  posture  that  part  30.' 
does  not  permit  an  either  than  well-capitali/ed  bank 
tti  t.':ke  advantage  of  the  insurance  underwriting 
exception.  Persons  who  read  Ihe  regulation  as  so 
allowing  are  misreading  the  regulation.  It  was  (and 
likewise  still  is)  Ihe  agency's  position  that  in 
applying  (Mirl  Mi2  and  .section  24  ot  the  FDI  ,^<.t  the 
H)l(;  should  apply  the  law  (>ertainlng  lo  nalTonal 
bank  powers  as  construed  by  the  Office  of  the 
Comptroller  of  the  Currency  KKX'.].  It  has  been  tiir 
{X;Cs  opinion  that  an  annuity  contract  is  not  a 
con'raci  of  insurance.  Although  recently  a  court 
came  lo  the  opposite  conclusion,  the  OCC  has  asked 
the  Supreme  Court  lo  review  that  decision,  (/.iirfu  !< 
V   I'tirhf  If  Annuity  Lifr  Ins  Co..  petition  forter! 

lilKl. IL.S.I.W (t;..S.  April  i;i. 

1994 :( No.  9:(-U.i:i).  until  such  time  as  the  issue  is 
titia'.Sv  decided,  the  FDIC  will  <  ontinue  to  follow 
*f:e  ( M  'C's  ;■*■■.*  f.^-.  :M.^  piiiOer. 


SO.  That  approa{:h  having  been  rejected 
by  Congress,  the  FDIC  should  not  by 
rt!gulation  impose  re.strictions  that 
Congress  chose  not  to  impose. 

(2)  If  the  FDIC  feels  compelled  to 
resort  to  an  analysis  of  the  FDI  Act's 
legislative  history,  that  history  cltuirly 
shows  that  Congress  .speciificallv 
rejwited  the  result  contemplated  bv  the 
FDIC  in  its  original  proposal.  Thi; 
comments  pointed  to  specific  language? 
changes  from  an  earlier  version  of  the 
legislation  as  evidence  of  the  fact  that 
Congress  spccifitally  chose  not  to  adopt 
the  more  limited  version  of  the 
exception  which  was  originally  reported 
out  of  t:ommittee  in  the  Senate. 

(3)  The  FDIC  should  not  plat:e  aiiy 
weight  on  the  unpublished  conference 
conimitiee  traii.script  as  such  exchanges 
are  not  rt^liable  evidence  of  legislative 
intent.  Fven  if  the  FDIC  were  to 
consider  that  transcript  in  determining 
its  views  on  the  proper  construction  of 
the  section,  the  exchanges  set  out  in  the 
tran.script  are  ambiguous  and  should  not 
be  relied  upon  to  override  much  clearer 
statements  made  to  the  entire  legislative 
body. 

(4)  In  Ihe  opinion  of  the  commeiitt^rs. 
those  who  oppose  the  exi.sting 
regulation  do  not  understand  how  tlii' 
insurance  industry  operates.  In  order  for 
a  bank  or  a  subsidiary  of  a  bank  to 
underwrite  insurance  in  a  state,  the 
l>ank  and/or  subsidiary  must  be  liceii.sed 
by  the  state  to  underwrite  in  that  state. 
No  one  state  can  authorize  its  banks  or 
their  subsidiaries  to  underwrite 
insurance  in  any  other  state.  Tlio.se 
other  .states,  however,  may  do  .so.  The 
existing  regulation  does  not,  therefore, 
permit  a  state  bank  to  use  its  home  state 
as  a  spring  board  to  launch  a  nationwide 
underwriting  campaign.  The  regulation 
limits  the  availability  of  the  exception  to 
those  .states  in  which  a  bank  or 
subsidiary  was  licensed  to  underwriH; 
(i.e..  in  which  the  bank  orsubsidiarv 
was  "lawfully  providing  insurani:e  as 
principal"). 

Reinstate  original  interitretation; 

(1)  The  FDIC  improperly  attached 
substantive  importance  to  the  technical 
amendment  which  substituted  the  word 

"a"  for  "that"  in  the  insurance 
underwriting  exception  (the  exception 
originallv  used  the  phra.se  "in  that 
state"). 

(2)  There  is  ample  suppoil  in  the 
legislative  history  demonstrating  the 
intent  of  Congress  to  limit  the  insurance 
underwriting  exception  to  the  state  in 
which  the  bank  is  chartered  and  the 
state  in  which  Ihe  subsidiary  is 
incorporated.  The  FDIC  placed  too 
much  emphasis  on  the  n^marks  of 
Senator  Roth  who  was  not  a  coidercc 
and  overlooked  It-.e  statements  of 
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conferees  as  reflected  in  the  conference 
committee  transcript. 

(3)  The  FDFC's  interpretation  of  the 
statute  allows  state  banks  to  underwrite 
insurance  in  any  state  in  which  the  bank 
sold  insurance  policies  on  November 
21.  1991.  The  rule  thus  exposes  banks 
and  the  deposit  insurance  fund  to 
exactly  the  risks  section  24  sought  to 
prevent. 

Decision  After  Review  of  the  Comments 

The  FDIC  is  persuaded  bv  the 
comments  which  urge  the  FDIC  not  to 
amend  part  362.  A  careful  review  of  the 
comments  leads  the  FDIC  to  conclude 
that  while  the  original  intent  of  the 
legislation  that  ultimately  became 
section  24(d)(2)(B)  may  have  been  to 
restrict  the  exception  to  a  bank's  home 
state  and  the  state  of  incorporation  of 
the  bank's  subsidiary,  subsequent 
changes  to  the  language  of  the  section 
were  made  which  broadened  the  scope 
of  the  exception. 

The  exception  as  originally  reported 
out  of  committee  on  the  Senate  side 
limited  the  exception  to  "that"  state  in 
which  the  bank  and  its  subsidiary  were 
lawfully  providing  insurance  as 
principal  on  July  15,  1991.  The 
legislation  at  that  point  also  contained 
a  transition  rule  which  permitted  an 
insured  state  bank  and  any  of  its 
subsidiaries  which  were  lawfully 
engaged  in  insurance  underwriting 
activities  made  unlawful  by  the  bill  to 
continue  to  underwrite  insurance  for 
one  year  after  the  enactment  date  of  the 
legislation.  A  section-by-section 
analysis  of  the  exception  as  worded 
when  reported  out  of  committee  on  the 
Senate  side  indicated  that  the  exception 
allowed  a  bank  to  continue  to  provide 
insurance  of  the  same  type  to  residents 
or  an  individual  employed  in  the  state 
in  which  the  bank  is  chartered.  These 
things  taken  together  demonstrate  that 
the  provision  as  reported  out  of 
committee  probably  was  intended  to 
limit  the  insurance  grandfather  to  a 
bank's  home  state. 

The  language  as  reported  out  of 
committee  was  subsequently  amended, 
however,  to  refer  to  providing  insurance 
as  principal  in  "a"  state;  the  grandfather 
date  was  changed  to  November  21, 
1991;  the  transition  rule  was  deleted; 
and  the  section  was  given  the  heading 
"Continuation  of  Existing  Activities".  It 
is  the  agency's  belief  that  these  changes 
had  a  substantive  impact  on  the 
legislation  and  were  not  merely 
technical  changes.  It  is  a  tenet  of 
statutory  construction  that  the  best 
indication  of  the  meaning  of  a  statute  is 
the  statute  itself  and  that  where  the 
language  of  a  statute  is  plain  on  its  face, 
the  statute  should  be  accorded  its  plain 


meaning.  S'orfolk  and  Western  Hnilwav 
Co.  v.  American  Train  Dispatchers 
.4s.s'n.  499U.S.  117  (1991). 

It  is  the  agency's  opinion  that  the 
plain  meaning  of  the  phrase  "in  a  state" 
as  used  in  section  24(d)(2)(B)  as 
ultimately  adopted  means  in  "any"  state 
in  which  the  bank  and/or  its  subsidiary 
were  lawfully  undenvriting  insurance 
on  November  21,  1991.  The  word  "a"  is 
defined  in  Webster's  Dictionar\'  to  mean 
either  "one"  or  "any".  According  to 
Black's  Law  Dictionary  (Fourth  Ed., 
1989).  the  proper  meaning  of  the  word 
"a"  depends  upon  the  context  in  which 
it  is  used.  It  may  mean  one  where  only 
one  is  intended  or  it  may  mean  anv  one 
of  a  great  number.  As  there  are  many 
states  in  the  United  States  and  anv  of 
those  states  may  have  authorized  the 
lawful  provision  of  insurance  as 
principal  on  November  21,  1991,  the 
context  of  the  word  "a"  in  section 
24(d)(2)(B)  appears  to  be  "any"  and  not 
"one".  Furthermore,  there  is  nothing  in 
the  text  of  the  provision  itself  which 
suggests  that  the  phrase  "in  a  state"  is 
limited  to  encompassing  activities  in  the 
bank's  chartering  state  or  the 
subsidiary's  state  of  incorporation.  The 
statute  could  have  used  words  like 
"home  state"  or  "chartering  state"  but  it 
does  not.  The  elimination  of  the 
transition  rule  in  conjunction  with  the 
addition  of  the  heading  "continuation  of 
existing  adivities"  are  also  evidence 
that  the  changes  made  to  the  statute 
resulted  in  a  substantive  amendment  to 
the  scope  of  the  insurance  underwriting 
exception. 

As  the  regulation  is.  in  the  FDIC's 
view,  consistent  with  the  plain  meaning 
of  section  24(d)(2)(B),  there  is  no  need 
to  rely  upon  legislative  history  in 
construing  the  statute.  However,  the 
FDIC  did  carefully  review  all  of  the 
legislative  history  brought  to  the 
agency's  attention.^  We  find  that  as 
there  are  conflicting  statements  in  the 
legislative  history,  the  history  of  the 
section  is  not  necessarily  very 
enlightening.  To  the  extent  that  the 
history  does  shed  light  on  the  issue 
under  consideration,  however,  the  FDIC 
finds  that  the  history  is  weighted  more 
in  favor  of  the  position  reflected  in  the 
FDIC's  current  regulation  which,  as  we 
have  already  indicated,  is  consistent 
with  the  plain  meaning  of  the  language 
of  the  statute. 

In  consideration  of  the  above,  the 
FDIC's  Board  of  Directors  has  voted  to 


dcHiline  to  amend  §362.5  of  the  FDIC's 
regulations. 

By  Order  of  the  Board  of  Direr.tor>.. 

Diited  at  Washington.  DC  this  24th  d.iv  of 
May.  19'>4. 

Ft^doral  r>posit  Insurance  Corponitiun. 
Robert  E.  Feidman. 

Acting  Expftitive  S(^  rftary- 

IFR  Doc.  94-13366  Filed  b-7-q4,  84.5  nml 
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'  Although  (he  FDIC  re-opened  the  comment 
period  with  the  thought  that  by  doing  .so  additional 
information  pertaining  to  the  section's  legislative 
history  might  be  brought  to  the  agency's  attention, 
the  additional  comment  period  did  not  produce  any 
material  not  previously  on  the  record. 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Chapter  I 
[Summary  Notice  No.  PR-94-12] 

Petition  for  Rulemaking;  Summary  of 
Petitions  Received;  Dispositions  of 
Petitions  Issued 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  petitions  for 
rulemaking  received  and  of  dispositions 
of  prior  petitions. 

SUMMARY:  Pursuant  to  FAA's  rulemaking 
provisions  governing  the  application, 
processing,  and  disposition  of  petitions 
for  rulemaking  (14  CFR  part  11),  this 
notice  contains  a  summary  of  certain 
petitions  requesting  the  initiation  of 
rulemaking  procedures  for  the 
amendment  of  specified  provisions  of 
the  Federal  Aviation  Regulations  and  of 
denials  or  withdrawals  of  certain 
petitions  previously  received.  The 
purpose  of  this  notice  is  to  improve  the 
public's  awareness  of,  and  participation 
in.  this  aspecl  of  FAA's  regulatory 
activities.  Neither  publication  of  "this 
notice  nor  the  inclusion  or  omission  of 
information  in  the  summan,-  is  intended 
to  affect  the  legal  status  of  anv  petitions 
or  its  final  disposition. 
DATES:  Comments  on  petitions  received 
must  identify  the  petition  docket 
number  involved  and  must  be  received 
September  5.  1994. 
ADDRESSES:  Send  comments  on  any 
petition  in  triplicate  to:  Federal 
Avia'.ion  Administration,  Offit  e  of  the 
Chief  Counsel.  Attn:  Rules  Doc;ket  No. 
27542.  800  Independence  Avenue,  SW.. 
Washington,  DC  20591. 

The  petition,  any  comments  received, 
and  a  copy  of  any  final  disposition  are 
filed  in  the  assigned  regulatory  docket 
and  are  available  for  examination  in  the 
Rules  Docket  (AGC-200),  Room  915G. 
FAA  Headquarters  Building  (FOB  lOA). 
800  Independence  Ave..  SW.. 
Washington.  DC  20591;  telephone  (202) 
267-3132. 

FOR  FURTHER  INFORMATION  CONTACT: 
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Mr.  Frederic 
Kuleinnking 
Administrat 
Avenue.  SW. 
telephone 

This  notice 
paragraphs 
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(UCFRpart 


Dondid  P.  B> 

A-^'.isttint  CJiif, 
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207-3939. 
is  published  pursuant  to 
and  (flofS  11.27  of  Pan 
.Aviation  Regulations 
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i(  n 


(2C2) 


Petitions  for 

f)ockft  \'o. 
Pftitionvr: 
lit^yiiilation 
Dfsrription 
lo  require 
performed  in 
b'nited  States 
(USPA)  traini 
accordance 
federal  Aviat 
incorporated 
training  progrb 
recjuire  that 
ini  mediately, 
expeditions 
nearest  V.\A  / 
sport  parach 
occurs  in  vol  V 
international 


I'ftitiniK^r's  /?(  a 


tioi  er 


The  pet  I 
ainendnient  i; 
citizens  of  the 
ivho  wish  to 
}>aruchuting. 
the  assurance 
adtieres  to  a 
in  the  event  o 
proposed  cha 
prompt  noti 
field  office 
investigative 


IPK  Doc  94-13 

BILLING  CODE  4911  - 


Federal  Re«;isJer       Vol.  50,  No.    10^)  /  \Vednes{lc)y.  ]v.nv  H.    ]WA    ■    PropOM-d   Rules 


Aiin.sfl  jor  Uriiiiltit!('if< 
ulemakin« 


27.542. 

Is.  Debra  Kussi. 
Affvcted:  14  CFR  lO'i. 
of  Riilechange  Sought 
il  parachute  training  be 
iccordance  with  the 
Parachute  Association 
ig  program  or  in 
th  a  plan  approved  by  the 
on  Administration  (FAA): 
ly  reference  the  USPA 
m  in  part  10.=i:  and 

operator  of  an  aircraft 
ind  by  the  most 

s  available,  notify  the 
ir  Traffic  Facility  vvlien  a 

accident/incident 
ng  a  person  w  ho  made  an 
ump  from  that  air<;raft. 

son  for  thf  Rrqiifst 

feels  that  this 
needed  to  protect  the 
United  States  of  .'\meri(  a. 

icipate  in  sport 
y  providing  participants 
of  a  training  course  which 
ed  specifications;  and. 
a  parachute  accident,  tin- 
ges would  facilitate 
ion  of  the  nearest  l'.\.\ 
bling  timelv 
ro<:edures. 


tie 


n  ean 


u  e 


fan 


PI  TOV 


fi(at 
era 


14  Filed  fv 

13-M 


-*)4.ft:4r.  iiilit 


14 CFR  Part?! 

[Airspace  Dockfet  No.  94-AGL-19] 

Modification  <if  Class  E  Airspace: 
Hutchinson.  Mn 


AGENCY:  Fede 
Administrat 
ACTION:  Notict 
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SUMMARY:  Thi 
modify  Class  I 
Municipal  Airbort 
Hutchinson.  MN 
Nondirectionc 
1  r>  and  Very  Flgh 


1  .Aviation 
(FAA).  DOT. 

of  propose<l  rulemaking. 


notice  proposes  to 

airspace  at  Hutchinson 

Butler  Field. 

.  to  accommodate  the 

Beacon  (NUH)  Runwav 

Frequency  Omni- 


Directional  Radio  Range  and  Distance 
Measuring  Equipment  (VOR/DME) 
Runway  33.  Standard  Instrument 
Approach  Procedure  (SL^P).  Controlled 
airspace  e.xtending  upward  from  700  to 
1200  feet  above  ground  level  (.XGL)  is 
needed  for  aircraft  executing  the 
approach.  The  intended  effect  of  this 
proposal  is  to  provide  segregation  ot 
aircraft  using  instrument  approach 
procedures  in  instrument  conditions 
from  other  aircraft  operating  in  visual 
weather  conditions. 
DATES:  Comments  niusl  be  received  on 
orlH'lore  July  20.  1994. 
ADDRESSES:  Send  comments  on  the 
pro()Osal  in  triplicate  to:  Federal 
.Aviation  Administration.  Office  of  the 
-Assistant  Chief  Counsel.  .AGL-7.  Rules 
Dof.ket  No.  94-.\C.L-19,  2300  Ea.st 
Devon  .A. venue.  Des  Plaines,  Illinois 
0001 8. 

The  offi(  ia!  docket  may  be  e.xaniined 
in  the  Office  of  the  Assistant  Chief 
Counsel.  Federal  Aviation 
Administration.  2300  East  Devon 
Avenue.  Des  Plaines.  Illinois.  .\n 
informal  docket  may  also  be  examined 
during  normal  business  hours  at  the  .\\r 
Traffic  Division.  System  Management 
Branch.  Federal  .Aviation 
.Administration.  2300  East  Devon 
AvHiiue.  Des  Plaines,  Illinois. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ko!)ert  \  Woodford.  .Air  Traffic  Division. 
System  Management  Branch.  AGL-n3n. 
Federal  Aviation  Administration.  2300 
East  Devon  .Avenue.  Des  Plaines.  Illinois 
60018.  telephone  (708)  294-7.5fi8 

SUPPLEMENTARY  INFORMATION: 

C;onunents  Invited 

Interested  parties  are  invited  lo 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Ciomments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
de(  isions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
rtjgulatory,  aeronautical,  economic, 
environmental,  and  energv-related 
aspects  of  the  proposal. 
Communications  should  identifv  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  thj- 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.^t4- 
AGI.-19."  The  postcard  will  be  date' 
time  .stamped  and  returned  to  the 
commenter.  All  communications 


received  on  or  before  the  spe<:ified 
closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  nile.  The  proposal  contained 
in  this  notice  may  be  changed  in  light 
of  comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  Rules  Docket.  l-.A,\. 
Great  Lakes  Region.  Office  of  the 
Assistant  Chief  Counsel.  2300  East 
Devon  Avenue.  Des  Plaines.  Illinois, 
both  before  and  after  the  closing  date  for 
comments.  .A  report  summarizing  each 
substantive  public  contact  with  F.A.\ 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  dfx  kc! 

Availability  of  NPRMs 

.Any  person  may  obtain  a  (  ojiy  ot  the 
N'otice  of  Propost;d  Rulemaking  (.\PR.Ml 
by  submitting  a  request  to  the  Federal 
Aviation  Administration.  Office  of 
Public  .Affairs.  Attention:  Public  Inquirv 
Center.  APA-220.  800  In.deper.deiice 
.Avenue.  SW..  Washington.  DC  2(),'>91.  or 
by  calling  (202)  2r.7-34«."v 
Communications  must  identity  the 
notice  number  of  this  NPK.M.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  fiiture  NPR.Ms  should  also 
request  a  copy  of  Advisory  Circular  No 
11-2.A.  which  d<'s(  ribes  the  application 
procedure 

The  Proposal 

The  FA.A  is  considering  an 
amendment  to  part  71  of  the  Fed«'ral 
Aviation  Regulations  (14  CFR  [lart  71)  to 
modify  Class  E  airspace  at  Hul<:hiiison 
Municipal  Airport-Butler  Field, 
Hutchinson,  MN.  to  accommodate  the 
.NondirtHjtional  Beacon  (NDB)  Runwav 
15  and  Very  High  F'requency  Omni- 
Directional  Radio  Range  and  Distance 
Measuring  Equipment  (VOR/DME) 
Runway  33.  Standard  Instrument 
Approach  Pro<;edure  (SLAP).  Controlled 
airspace  e.xtending  from  700  to  1200  feet 
.AGL  is  needed  for  aircraft  executing  the 
approach.  The  intended  effected  of  this 
action  is  to  provide  st>gregation  of 
aircraft  using  instniment  approach 
procedures  in  instrument  conditions 
from  other  aircraft  operating  in  visual 
weather  conditions.  Aeronautical  maps 
and  charts  would  renec:t  the  defined 
area  which  would  enable  pilots  to 
circumnavigate  the  area  in  order  lo 
comply  with  applicable  visual  flight 
rules  requirements. 

The  coordinates  for  this  airspace 
docket  are  based  on  North  American 
Datum  83.  Class  E  airspace  designations 
are  published  in  Paragraph  6005  of  FAA 
Order  7400.9A  dated  )une  17.  1993.  and 
effective  September  16,  1993.  which  is 
incorporated  by  reference  in  14  CFR 
71.1  (58  FR  36298;  July  6.  1993).  The 
(ilnss  E  airspace  designation  listed  in 
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this  documeni  would  be  published 
subsequently  in  the  Order. 

The  f'AA  has  determined  thnl  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It, 
therefore  (1)  is  not  a  "significant 
regulatory  action"  under  Exec.utive 
Order  128BR;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034;  Febninrv 
26,  1979);  and  (3)  does  not  v.arrant 
preparation  of  a  regulatory  evaluation  as 
the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  than  will 
only  affect  air  traffic  pro<  edures  and  air 
navigation,  if  is  certified  that  this  rule, 
when  promulgated,  will  not  have  a 
significant  economic  impac  f  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulators 
Flexibilily  Act. 

list  of  Subjects  in  14  CFR  Pari  71 

Airspace,  Incorporation  by  refcn-nc  e. 
Navigation  (air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CJR  part  71  as 
follows: 

PART  71— [AMENDED) 

1.  Tlieauthoritv  (ilation  for  14  CJR 
part  71  continues  to  read  as  follows: 

Authority:  •?',»  I '..S C  „pp.  1348t.i),  13,S4(rt' 
1510:  E().  108.54,  24  FK  <1  q5b5,  3  CFR.  195-)- 
UJh^CoiDp  .  p   .<H0:  4M  I  ..S.C   1(»>(^),  14  CFR 
11  f>^. 

§71.1    [Amended] 

2.  The  incorporation  bv  referent  e  m 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400. 9A, 
Airspace  Designations  and  Report iiij' 
Points,  dated  June  17,  1993.  and 
effective  September  Ifi.  1993,  is 
amended  as  follows: 

Pamjinipb  6005     (./(j.s.s  f  oirsfjncf  iir-,i>- 
liitfd  hfloiv  ev/r;)rf  upwcrrl  fmin  700  frrt  nr 
more  abovf  tbi  suriair 


AGL  MN  E5  IluK.hin.son.  M\  IRevisecIl 

Hutchinson  Mi:ni(  ip.il  .Airnorf-BiiiiiT  Fnli! 
.MN 
(Lilt.  44'"5]  :i2  •  .\  ,  bing  •}A"J:2'iA    \V  j 
That  airspare  i-xlcniiing  iipwarti  frum  700 
feet  above  tho  surfarp  within  a  6-milc  radius 
of  the  HiiKhinson  .Municipal  Airport-Butler 
Fii'hi  aiici  within  2.5  milfs  each  sidt-  of  thf 
.Wb"  l)earing  from  tho  airport,  cxfcrxiini;  from 
the  h.3-niili'  radius  to  7  miirs  r.oithwi-st  oi 
ihi' airport. 


Issued  in  Di'S  Plaincs.  Illinois  on  M.iv  2h 
l')44. 

Roger  Wall. 

Minugt-r.  Air  Traffic  Division 

UK  D(M  .  94-13913  Filed  6-7-<)4:  8  45  ami 
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SUSQUEHANNA  RIVER  BASIN 
COMMISSION 

18  CFR  Parts  803,  804  and  805 

Review  and  Approval  of  Projects; 
Special  Regulations  and  Standards; 
Hearings/Enforcement  Actions 

AGENCY:  Susquehanna  River  Basin 
Commission  (SRBC). 

ACTION:  Notice  of  Proposed  Rulemakini' 
INPRM). 


SUMMARY:  The  Susquehanna  River  Basin 
Commission  is  proposing  a  rt  organized 
and  revised  set  of  regulations  and 
procedures  for  review  of  projects.  These 
rules  implement  the  commission's 
g"nera!  project  review  authorit\  set 
forth  in  Section  3.10  of  the 
Sas(juehanna  River  Basin  Compad  i\v,i\ 
r  ontain  special  review  and  approval 
r;  quircinents  for  consumptive  uses  of 
\\ater,  ground-water  withdrawals  and 
surface  water  withdrawals.  In  addition, 
new  regulations  are  proposed  to  be 
added  to  include  special  regulations  on 
v.ater  withdrawal  registration,  water 
( itnser\3tion  standards,  public  hearing 
procedures  and  imposition  of  penalties 
or  other  enforcement  a(.tions.  This 
proposal  is  prompted  by:  The  r>,eed  to 
improve  the  overall  precision  and 
clarity  of  the  regulations;  The  need  to 
reorganize  the  regulations  into  an 
integrated  format  that  is  more  readilv 
understandable  by  the  regulated 
(  ommunity  and  others  who  work  with 
t)ie  regulations;  The  need  to  add 
provisions  covering  subject  matter  not 
addres.sed  or  inadequately  addressed  m 
the  existing  regulations;  and  The  need 
to  deal  more  effectively  with  cert.iin 
segments  of  the  regulated  commiuiitv. 
DATES:  All  written  comments  must  be 
re(.ei\ed  by  August  1,  1994.  The 
(onimission  will  hold  a  series  of  put)li(. 
hearings  on  the  proposed  regidations  ,is 
follows: 

tl)  June  23.  1994.  l:.30p.m.and  7  p  m.. 

Apala(  hin,  N.Y. 
(2)  June  24,  1994.  1  p.m..  VVi!linms|)o.--t 

Pa. 
\:\)  June  28.  1994,  10  am.  anrl  "  p.m.. 

Harrisburg.  Pa. 
(■I)julv6,  1994,  1:30  p.m.  and  7  p.m., 

Perrwille.  Md. 
l'i)July  14,  1994.  1  :.31)  p.m  .  Easton,  NJd. 
ADDRESSES:  Submit  comments  to 
l\ii  hnrd  A.  Cairo,  (General  Counsel/ 


Se(.retar> .  Susquehanna  River  Basin 
Commission.  1721  N.  Front  Street, 
Harrisburg.  Pa.  17102-2391.  Addresses 
for  public  hearings:  (1)  The  Fred  L. 
Waterman  Consen  ation  Edu(  ation 
Center,  Hilton  Road,  Apalachin,  N.V.; 
,    (2)  The  Days  Inn.  River  Ave.  Exit  from 
Rt.  180,  VVilliamspon.  Pa.;  (3) 
Pennsylvania  Game  Commission 
Headquarters  Auditorium  (10  a.m.)  2001 
Elmerton  Ave.,  Harrisburg.  Pa.;  SRBC 
Headquarters  Building  (7:00  p.m.).  1721 
N.  Front  St.,  Harrisburg.  Pa.;  (4) 
Perryville  High  School.  Perrvville.  Md.; 
Ci)  The  Tidewater  Inn.  lOl  E.  Do\er 
Street,  Easton.  Md. 

FOR  FURTHER  INFORMATION  CONTACT: 
Richard  A.  C:airo,  Ceneral  Counsel/ 
Set:retar>-  at  the  above  address,  or 
telephone  717/238-0423. 

SUPPLEMENTARY  INFORMATION: 

(iommenis  Invited 

Interested  persons  are  un  ited  to 
participate  in  the  making  of  these 
proposed  regulations  by  submitting 
such  data,  views,  or  arguments  as  il-,e\, 
may  desire,  either  in  writing  or  bv 
making  an  oral  statement  at  one  ol  ihe 
SI  bed u led  publi(  hearings.  The 
nropo.sals  i:onlained  in  this  nofu  e  n,.,v 
ne  changed  in  light  of  the  <  oi:ime!;ts 
rei  eivt»<l. 

Availability  of, NPRM 

Any  person  mav  obtain  a  <  cpv,  df  i!;;s 
NPRM  by  submitting  a  request  to  the 
f  onimission  at  the  above  address 

Discussion 

The  proposed  rules  are  the  produi !  of 
12  months  of  intensive  in  bouse  review 
input  from  a  federal/state  interagenc  \ 
advisory  connnittee,  and  (  onsullotion 
with  the  commission's  signatorv  parties 
All  parlies  involved  in  this  process 
agreed  that  the  existing  SRBC: 
■Regulations and  Procedures  tor  Re\ieu 
of  Projects."  presently  codified  iit  )H 
CFR  part  803.  are  badly  in  need  ol 
revision  and  reorganization.  The 
exi.sting  regulations  wen>  promulgated 
in  several  separate  piec  es  between  1975 
and  1979.  The  first  set  of  regulatio'ns 
was  put  into  place  in  1975  to  allow  the 
conuiiission  toe.xercise  its  basic  projei ; 
review  aulf)ority  imder  S(f<  tinn  3.10  ol 
the  Su.squehanna  Ri\er  Basin  Comp.ic  t 
section  803  61  regulating  consumpti^e 
use  of  water  was  added  in  1976:  m'c  tio:i 
803.62  regulating  ground-water 
withdrawals  was  added  in  1978:  and 
finally,  water  conservation  standards 
were  added  via  section  803.63  in  1-979 

As  a  result  of  this  piecemeal 
promulgation,  general  prcK.edures  lor 
review  of  projet  ts  set  forth  in  the  inili.il 
set  of  regulations  do  not  alv.  ,)\s  m«-sh 
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cleanly  with  tl^  e  more  spetifii: 
requirements  df  the  special  reguldtioiis 
on  consumptiv  3  use  and  ground-water 
withdrawals.  F  ar  example,  the  regulated 
community  ha   contused  the  effective 
date  for  genera  project  review  with  the 
more  specific  e  ffective  dates  .set  forth  in 
sections  803.61  &  803.62.  There  has  also 
heen  coiifusior  about  whether  project 
review  applica  ions  should  be 
submitted  direi  :tly  to  the  coniniission  or 
through  signati  ry  agencies. 

The  commis!  ion  attempted  to  correct 
these  types  of  c  eficiencies  with  certain 
regulatory  ame  idmenfs  adopted  in 
1990;  however  the  confusion  persists  in 
the  regulated  o  »mmunity  and  even 
among  the  sign  itor\-  party  agencies  who 
co,opi*fate  with  the  commission  in  the 
management  ol  the  river  basin's  water 
resources.  Sub[  art  B — Application 
Pro(  edure,  as  il  is  presently  written, 
directs  the  spor  sors  of  certain  types  of 
projects  to  app  y  to  the  commission, 
though  ultimati  ly  these  projects  may 
not  require  con  mission  approval.  This 
has  been  a  constant  source  of  con  fusion, 
as  applicants  ai  id  others  who  work  with 
the  regulation  i  nd  it  difficult  to 
distinguish  the  application  prot:ess  Ironi 
the  approval  pr  x;es.s. 

The  proposec  regulations  consolidate 
the  disparate  pi  rtions  of  the  regulations 
and  establish  a  jrocedure  for 
determining  wt  ether  a  proje(;t  is  subject 
to  commission  ipproval  before  an 
application  is  f  led.  Projects  requiring 
approval  are  ch  arly  listed.  Sponsors  ot 
other  projects  v  hich  may  require 
approval  are  di  ected  to  seek  a 
determination  f  om  the  commission's 
executive  direc  or. 

Beyond  the  n  ;ed  fc  r  a  reorganized 
format,  there  is  also  a  need  to  add 
provisions  cove  ring  subject  matter 
either  not  addrt  ssed  in  the  current 
regulation  or  in  idt»quately  addresstnt 
therein.  For  exa  mple,  there  is  no 
existing  regulat  on  applying  to  surface 
water  withdrawals.  The  proposed 
regulations  will  add  an  explicit  section 
requiring  appro  .'al  of  surface  water 
w  ithdrawals  exi  :eeding  100.000  gpd. 

A  new  Part  8(  4  is  created  to  house  a 
water  withdraw  il  registration 
requirement  for  any  withdrawal 
exceeding  lO.Of  0  gpd.  Existing  section 
H03.63  on  water  consenation  standards 
is  also  moved  ir  to  the  new  Part  804. 

A  new  Part  8(  5  houses  pro<;edures 
governing  the  h  ilding  of  public 
fiearings.  incluc  ing  hearings  or 
additional  heari  ngs  conducted  as 
adjudicatory  hei  irings.  The  current 
regulations  contain  only  the  barest  of 
provisions  on  th  e  conduct  of  hearings. 
Criteria  and  pro  :edures  for  the 
imposition  of  p<  nalties  and  abatement 
or 'remedial  reqi  irements  on  alleged 


violators  of  commission  regulations  and 
orders  are  also  included  in  this  part 
Settlements  are  also  permitted  with 
alleged  violators. 

A  final  reason  for  this  package  of 
revisions  and  additions  is  the  need  to 
deal  more  effectively  with  certain 
segments  of  the  regulated  communitv. 
For  e.xample.  the  existing  consumptive 
use  regulation  803.61  applies  to 
agricultural  activities  such  as  crop 
irrigation.  Nevertheless,  agricultural 
compliance  with  the  regulation  has  been 
spotty  and  inconsistent  due  mainly  to  a 
lack  of  knowledge  of  the  regulation  in 
the  agricultural  community  and  SRBC 
enforcement  limitations.  VVhen  the 
commission  made  an  affirmative  effort 
to  inform  the  agricultural  community  of 
these  requirements,  agriculture  quickly 
responded  on  the  need  for  adjustments 
in  the  regul.'Hlon  to  take  into  account  the 
special  compliance  problems  faced  by 
farmers.  As  a  result,  special  provisions 
have  been  included  in  the  revised 
consumptive  use  regulation  extending  a 
50%  compliance  credit  to  agricultural 
consumptive  users  as  an  incentive  for 
their  up  front  compliance  with  the 
regulation. 

Summary  of  .additions  and  Changes 

The  following  is  a  section-by-section 
summary  of  the  additions  and  changes 
made  by  the  proposed  rules. 

PART  803— REVIEW  AND  APPROVAL 
OF  PROJECTS 

Subpart  A — General  Provisions 

StTtion  H03.7 — Introduction  Irluini^fl 

Roughly  like  original  format  but 
revised  to  note  that  scope  of  review 
includes  consumptive  use.  ground- 
wafer  withdrawal,  and  surface  water 
withdrawal  projects,  as  well  as  tho.se 
reviewed  and  approved  under  section 
3.10  of  the  compact. 

Also,  savings  clause  added  in  (d)  in 
(  ase  any  portion  declared  invalid. 

.SVrr/on  803.2 — Pnrposes  (ncnl 

Unlike  prior  regulations,  the  purposes 
of  all  the  review  regulations  are 
consolidated  and  set  forth  in  one  place 

St'ction  803.3 — Definitions  (new) 

l.'nlike  prior  regulatjons.  virtually  all 
definitions  are  consolidated  and  set 
forth  in  one  place. 

Section  803.4— Projects  Bequifun^ 
Ueview  and  Approval  (cbangel 

Only  projects  which  clearly  and 
unambiguously  require  commission 
approval  under  the  compact  or  the 
special  sections  on  consumptive  use 


and  water  withdrawals  are  .set  forth  in 

this  section. 

Section  H03. 5— Projects  Which  May 
Require  Review  and  Approval  (nfi\) 

All  other  projects  which  fall  into  an 
uncertain  or  ambiguous  category  as  to 
the  requirement  for  SRBC  approval  are 
set  forth  and  directed  to  file  a  "request 
for  determination"  with  the  executive 
director. 

Section  8U3.6 — Concurrent  Project 
Review  by  Signatory  Parties  (change! 

This  section  providing  for  cooperation 
with  signatory  agencies  on  project 
review  is  left  mostly  unchanged; 
however,  previous  provisions  providing 
that,  in  some  in.stances.  application  to  a 
signatory  is  tantamount  to  application  to 
the  commission,  a^  removed.  .-\!l 
applications  should  come  dire<:t!v  to  the 
commission  uidess  the  commission  has 
a  clear  and  workable  arrangement  with 
a  signatory  agency  to  do  otherwise. 

Section  803. 7— Waiver/Modification 
Ichangfj 

Previously  only  included  in  the 
ground-water  regulation.  This  section 
gives  it  general  application,  allowing 
waiver  of  any  requirement  if  consistent 
with  the  purposes  of  the  regulation. 

Subpart  B— Application  Procedure 

Section  803.22— Request  for 
Detennivation  fnen) 

This  section  outlines  the  pro(  edure 
tor  submitting  a  "reque.st  for 
determination"  to  the  executive  director 
in  the  event  a  project  falls  into  a 
classification  that  makes  the  need  for 
commission  approval  a  possibility.  It 
goes  on  to  describe  the  method  bv 
which  the  director  goes  on  to  make  his' 
her  determination,  how  that 
determination  is  published,  how 
requests  for  re(;onsideration  can  be  bled 
with  the  director,  and  how  the  director's 
final  determination  can  be  appealed  to 
the  commission. 

Section  803.23 — Submission  of 
Application  (changel 

This  section  plainly  sets  forth  tlie 
requirement  for  submission  of  an 
application  for  a  project  requiring 
approval  or  determined  to  require 
approval. 

Section  803.24— Contents  of 
Application  (changel 

Not  radically  changed  but  does 
include  special  requirement  for 
additional  information  in  the  case  of  .i 
proposed  diversion 
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Section  803.25— Notice  of  Receipt  nf 
Application  {change} 

Broadened  to  include  notification  of 
additional  parties  beyond  the  lo(.3l 
media  that  an  application  has  been 
received  including  the  local 
municipality  and  the  county  planning 
agency.  The  responsibility  of  publishing 
a  notice  of  submission  of  an  application 
in  a  local  newspaper  is  placed  upon  the 
applicant.  Contents  of  the  notice  are 
generally  prescribed. 

Section  H()3.26—Slaff  Hex ieu. 'Action/ 
Recommendations  (new} 

A  clear  statement  of  what  actions  staff 
takes,  oncn  it  receives  an  application 
right  up  to  formal  docketing  of  the 
project  and  action  by  the  commission. 

Section  803.27— Emergencies  (change) 

Revised  to  allow  the  executive 
director  to  allow  emergency  "actions," 
rather  than  an  emergency  "approval.'  It 
.should  be  clear  that  only  the 
(  onimission  has  authority  to  approve  a 
project.  The  commission  should  not 
simply  be  ratifying  an  approval  bv  the 
executive  director. 

Section  H03.2H—App}icntion/ 
Monitoring  Fees  {new} 

Explii  it  reference  to  authorilv  to 
impose  these  fees.  This  had  not  been 
included  in  previous  regs  and  the 
agenc:y  has  been  relying  only  on  a 
separate  resolution  of  the  commission. 

Subpart  C — Terms  and  Conditions  of 
Approval 

Section  803  30—Dnmtion  nf  Approvals 
(new) 

Sets  definite  limits  on  duration  of 
SRBC  approvnl.s.  Approvals  w  ould  be 
for  2.5  years  or  the  duration  of  an 
accompanying  signatory'  permit  if  one 
exists.  If  there  is  no  duration  on  an 
accompanying  permit,  the  duration  of 
commission  approval  will  be  2."}  years. 
This  provision  is  made  retroactive  to 
previous  commission  approvals. 

A  paragraph  is  also  included 
providing  that,  unless  an  approved 
proje(,t  is  implemented  within  three 
years,  commission  approval  expires. 
This  may  be  extended  by  the 
commission. 

Section  803.31— Transfemhilitv  of 
Approvals  (new) 

Sets  forth  conditions  for  the 
transferability  of  SRBC  approvals. 

Section  803.32— Reopening/ 
Modifi(ation  (new) 

Explicitly  sets  forth  in  the  regulations 
themselves  what  had  only  been 
inr:luded  as  a  docket  condition,  i.e.  right 


to  reopen  and  modify  a  do<:ket  dec  ision 
to  protec;t  the  public^  health,  safety  and 
welfare. 

Section  803.33— Interest  on  Fees  (new) 

Fxplic;itly  sets  forth  what  had  only 
bc>en  a  policy  and  covers  any  kind  of  fee 
pa\  able  to  the  SRBC,  not  just 
.ipplication  and  monitoring  fees. 

Subpart  D— Standards  for  Review  and 
Approval 

Section  803.40— Purpose  of  this  Siibpnil 
(new) 

The  purpose  of  this  subpart  is  to  set 
lorth  general  review  standards  for  all 
projects  and  spec;ial  standards  for 
consumptive  use,  ground-water 
withdrawal  and  surface  water 
withdrawal  regulations. 

Seition  H03.41—Cenernl  Standards 

I  new} 

The  original  regulations  did  not  make 
clear  the  c:riteria  for  approval  of  a 
project  which  are  so  clearly  set  forth  in 
Sec:tion  3.10  of  the  c:om  pact.  This 
sec;tion  reiterates  those  criteria. 

Section  803.42— Standards  for 
Consumptive  I'ses  of  Water  (change) 

This  section  includes  the  remnants  of 
old  Section  803.61  minus  the 
definitions  and  general  terms  and 
c;onditions  which  have  been 
consolidated  elsewhere.  Signi(ic:ant 
c;hanges  include:  (1)  The  addition  of 
public  water  suppliers  in  paragraph  (jj; 
(2)  The  special  .50%  c:redit  for  ag 
c  onsumptive  use  and  a  general  approval 
proc;edure  in  paragraph  (hi;  and  (3}  The 
"c;ertific;ate  of  pre-c;ompac;t  use" 
proc:u(kire  in  Paragraph  (i)  which  greatly 
limits  grandfathering  of  pre-compac.t 
consumptive  uses  but  does  allow 
transfers  to  subsequent  owners  of  land 
on  w  hic:h  agricultural  consumptive  uses 
are  lcx;aled.  Also,  list  of  methods  for 
providing  compensation  is  eliminated 
in  favor  of  a  method  or  methods 
ac.c;eptable  to  the  commission 
(paragraph  b|;  ground-water  as  a  source 
of  make-up  is  virtually  eliminated  with 
its  only  use  being  made  an  allerr.ative 
to  compensation,  rather  than  a  method 
of  compensation;  the  definitions  of 
«;bnsumptive  use,  low  flow  and  trigger 
flow  are  amended,  (.see  Section  803.3) 
The  effec;tive  date  of  this  sec;tion  is 
preserved  as  January  23,  1971. 

Sedion  803.43— Standards  for  (Jroiind- 
ivnter  Withdrawals  (change) 

This  section  includes  the  renuiants  of 
old  Section  803.62  minus  the 
derniitions  and  general  terms  and 
c  onditions  w'hic;h  have  been 
consolidated  el.sewhere.  Signific  anl 


c  hanges  are  few  but  include  elimination 
of  the  five  year  review,  elimination  of 
any  exemptions  to  the  metering 
requirement,  and  a  new  definition  of  a 
■ground-water  source"  (See  Section 
H03.3).  The  effective  date  of  this  sec  tion 
is  preserved  as  July  13,  1978  and 
grandfathered  withdrawals  which 
increase  their  taking  are  required  to 
apply  to  the  c;ommission  for  approval. 

Section  803.44— Standards  for  Surface 
Water  Withdrawals  (new) 

This  section  provides  for  SRBC 
approval  of  surface  water  withdrawals 
exc:t>eding  100,000  gpd.  It  removes  anv 
past  ambiguity  regarding  when  the 
SRBC  must  approve  a  surface  water 
withdrawal.  Previously,  the  <  ommission 
had  relied  solely  on  the  general 
authority  of  Section  3.10  of  the  compact 
to  review  surface  water  withdrawals 
rather  than  a  set  of  separately 
promulgated  standards.  This  section 
removes  any  legal  uncertainty  regarding 
when  3  surface  water  withdrawal  must 
be  approved.  The  regulation  itself  is 
modeled  closely  after  the  ground-water 
regulation  and  becomes  effec  tive  with 
the  adoption  of  the  omnibus  package 
except  for  withdrawal  projec  ts 
previously  approved  by  the 
commission. 

PART  804— SPECIAL  REGULATIONS 
AND  STANDARDS 

Subpart  A— Water  Wittidrawal 
Registration 

Sections  804.1-804.4  (new) 

These  sec;tions  require  registration  of 
water  withdrawals  ex<;eeding  10,000 
gpd.  .set  forth  time  requirements  for 
registration,  allow  registration  throuuh 
administrative  agreements  with 
signator>'  parties,  and  become  eff(?c  live 
with  this  propo.sed  package  of  revisions. 

Subpart  B — Water  Conservation 
Requirements 

Sections  804.20  and  804.21  (change}  • 

Some  minor  wording  changcts  to  cover 
direcjt  and  indirei:t  withdrawals,  correci 
phrasing  inconsistencies,  and  add  a 
clear  effective  date  of  January  11.  1079. 

PART  80S— HEARINGS/ 
ENFORCEMENT  ACTIONS 

Subpart  A— Conduct  of  Hearing 
Sections  805. 1-805.6  (change) 

The.se  sections  greatly  broadcjn  niles 
pertaining  to  public  hearings.  The 
occasions  when  public  hearings  are  held 
are  detailed,  partii  ipants  are  listed  and 
a  prcisiding  offic:er  is  designated. 
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Additional  plovision<>are  included  for 
the  holding  o  an  adjudicatory  hearing 
An  adjudicate  )ry  hearing  procedure  is 
set  forth,  the  jowers  of  the  hearing 
offic:er  prescr  bed,  hearing  costs  are 
assessed,  anc  provisions  are  made  for  a 
report  and  ac  ion  by  the  commission. 
Hearings  ma}  be  consolidated  ur  held 
jointly  with  c  ther  agencies.  Hearings 
may  also  be  c  antinued  for  good  cause 

Subpart  B — Enforcement  Actions  and 
Settlements 


eJ 
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Chapter  V'llI  of  title  1«  of 
F4deral  Regulations  is 
amended  as  set  forth 
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s  revised  to  read  as 


PART  803— RfeVIEW  AND  APPROVAL 
OF  PROJECTS 

Subpart  A — Gef  eral  Provisions 

«(n  1     intfxiuJtion 

«t);j.2     Purposfj  ; 
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Ap|)lication  Procedure 

of  this  subpart. 
Preliminary  consultations 
KiKjiie^  fcirdetemiinatioM 


803. 2;i  Submission  of  application 

80;i.24  Contents  of  application. 

803.25  .Notice  of  application 

80.1.26  Staff  mview/aftion/ 
recommendations. 

80.1.27  Emergencies. 

80!  28  Application 'nioriitdring  fec^ 

Subpart  C — Terms  and  Conditions  oJ 
Approval 

80H ..)()  Duratinn  of  appro',  ais 

80.{.;n  Transferability  of  approvals 

803. :t2  Reopening/modification. 

80;i.33  Waiver/modification. 

803.34  Interest  on  fe«:s. 

Subpart  D — Standards  for  Review  and 
Approval 

803.40  Purpo.^e  of  this  subpart. 

803.41  General  standards. 

80:1.42     Standards  for  consumptive  uses  of 

water. 
80:t.43     Standards  for  ground-water 

withdrawals. 
803.44     .Standards  for  si;rfa(  e-water 

withdrawals. 

Authority:  .Sees.  :i.4.  3.8,  3. 10  and  I S  1. 
I'lih  L  'n-57.T.  84  Stat.  1S09  f^t  sfi) 

Subpart  A — General  Provisions 

§803.1     Introduction. 

(a)  This  part  establishes  the  .scope  and 
procedures  for  review  and  approval  of 
projects  under  Section  3.10  of  the 
Susquehanna  River  Basin  Compact. 
Public  Law  91-.575.  84  Stat.  1.509  et 
seq..  (the  compact!  and  establishes 
regulations  governing  water 
withdrawals,  and  the  consumptive  use 
of  water. 

(b)  Except  for  activities  relating  to  site 
evaluation,  no  person  orgoverntnental 
entity  shall  begin  construction  or 
operation  of  any  project  subjec:t  to 
commission  review  and  approval  until 
such  project  is  approved  by  the 
commission. 

(c)  When  projects  subject  to 
comnnssion  review  and  approval  are 
sponsored  by  governmental  entities,  the 
commission  shall  submit 
recommendations  and  findings  to  the 
sponsoring  agency  which  shall  be 
included  in  any  report  submitted  by 
such  .agency  to  its  respective  legislative 
body  or  to  any  committee  thereof  in 
connection  with  any  request  for 
authorization  or  appropriation  therefor 
The  commission  review  will  ascertain 
the  project's  compatibility  with  the 
objectives,  goals,  guidelines  and  criteria 
set  forth  in  the  comprehensive  plan.  If 
determined  compatible,  the  said  project 
will  also  be  incorporated  into  the 
comprehensive  plan  if  so  required  bv 
tiie  cor!ipac:t. 

(d)  If  any  portion  of  this  part  shall,  for 
any  rea.son.  be  declared  invalid  by  a 
court  of  competent  jurisdiction,  all 
remaining  provisions  shall  remain  in 
fidl  force  and  effect. 


(e)  Except  as  otherwise  stati;d  in  this 
part,  this  part  shall  be  effective  on 
[effective  date  of  final  rule];  provided, 
however,  that  nothing  in  this  paragraph 
shall  be  deemed  to  e.xempt  anv  project 
which  has  been  or  could  have  been 
subject  to  review  and  approval  by  the 
coniniission  under  the  authority  set 
forth  in  Section  3.10  of  the  compact  or 
any  prior  regulations  of  the  commission. 

(f)  When  any  period  of  time  is  referred 
to  in  this  part,  such  period  in  all  cases 
shall  he  so  computed  as  to  exclude  the 
first  and  include  the  last  day  of  such 
period.  Whenever  the  last  day  of  anv 
such  period  shall  fall  on  Saturday  or 
Sunday,  or  on  any  day  made  a  u-g.d 
holiday  by  the  law  of  the  United  States. 
su(.h  day  shall  be  omitted  from  the 
computation. 

§  803.2    Purposes. 

(a)  The  general  purpo:ses  of  this  part     , 
are  to  advance  the  purposes  of  the 
compact  and  include  but  are  not  limited 
to: 

(1)  The  promotion  of  interstate 
comity: 

(2)  Th.e  conservation,  utilization. 
develo[)ment.  management,  and  (  ontrol 
of  water  resourc:es  under 
comprehensive,  multiple  |)urpose 
planning:  and 

(3)  The  direction,  supervision  and 
coordination  of  water  resoun:es  efforts 
and  programs  of  federal,  state  and  local 
governments  and  of  private  enterprise. 

(b)  In  addition.  §^803.42.  803.43  and 
803.44  contain  the  following  spet:ific 
purposes:  Protection  of  public  health, 
safety  and  welfare:  stream  qualitv 
(ontrol;  economic  development: 
protection  of  fisheries  and  aquati*:     -    *" 
habitat:  rec;reation;  dilution  and 
abatement  of  pollution:  the  rt>gulation  o( 
Hows  and  supplies  of  surface  and 
ground  waters;  the  avoidance  of 
contlicts  among  water  users:  the 
prevention  of  undue  salinity;  and 
protection  of  the  Chesapeake  Bay. 

(c)  The  objective  of  all  interpretation 
and  construction  of  this  part  is  to 
ascertain  and  effectuate  the  purposes 
and  the  intention  of  the  commission  set 
out  in  paragraph  (b)  of  this  .section 

§803.3    Definitions. 

For  purposes  of  this  part,  the  words 
listed  in  this  section  are  defined  as 
follows: 

Agririiltttml  consinnptive  use.  .\ 
con.sumptive  use  a.ssociated  primarily 
with  the  raising  of  food  or  forage  crops, 
trees,  flowers,  shrubs,  turf,  aquai:ulture 
and  livestock. 

Application.  A  request  for  action  n\ 
the  commission  in  written  form 
including  without  limitation  thereto  a 
letter,  referral  by  any  agency  of  a 
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signatory  party,  or  an  official  form 
prescribed  by  the  commission. 
Basin.  The  Susquehanna  River  basin. 
Commission.  The  Susquehanna  River 
Basin  Commission,  a  body  politic 
created  under  Article  2,  Section  2.1  of 
the  compact. 

Compensation.  Water  utilized  or 
provided  from  surface  storage  as 
makeup  for  a  project's  consumptive  use. 

Comprehensive  Plan.  The 
"Comprehensive  Plan  for  Management 
and  Development  of  the  Water 
Resources  of  the  Susquehanna  River 
Basin"  prepared  and  adopted  by  the 
commission  pursuant  to  Article  3, 
Section  3.3  of  the  compact. 

Consumptive  use.  Consumptive  use  is 
the  loss  of  water  from  a  ground-wafer  or 
surface  uater  source  through  a 
manmade  conveyance  system  (including 
such  water  that  is  purveyed  through  a 
public  water  supply  system),  due  to 
transpiration  by  vegetation, 
incorporation  into  products  during  their 
manufacture,  evaporation,  diversion 
from  the  Su.squehanna  River  basin,  or 
any  other  process  by  which  the  water 
withdrawn  is  not  returned  to  the  waters 
of  the  basin  undiminished  in  quantity. 
Deep  well  inje<:tion  shall  not  be 
considered  a  return  to  the  waters  of  the 
basin. 

Construction.  Clearing  or  excavation 
of  the  site  or  installation  of  any  portion 
of  the  project  on  the  site. 

Dedicated  augmentation.  Release 
from  an  upstream  storage  facility  which 
is  required  for  any  other  instream  or 
withdrawal  use. 

Deep  Well  Injection.  Injection  of  waste 
or  wastewater  sub.stantially  below 
aquifers  containing  fresh  water. 

Diversion.  The  transfer  of  water  into 
or  from  the  basin. 

E.xecutive  Director.  The  chief 
executive  offic.er  of  the  commission 
appointed  pursuant  to  Article  13, 
Section  1 5.5  of  the  compact. 

Governmental  entity.  The  federal 
government,  the  signatory  .states,  thoir 
political  subdivisions,  public 
corporations,  public  authorities  and 
special  purpose  di.stricts. 

Ground-unter  source.  (1)  Pumped 
wells  or  well  fields; 

(2)  Flowing  wells; 

(3)  Pumped  quarries,  pits,  and 
underground  mines  having  no 
significant  surface  water  inflow 
(significant  meaning  that  any  surface 
water  inflow  is  greater  than  the 
withdrawal);  or 

(4)  A  spring  in  which  the  water  level 
is  sufficiently  lowered  by  pumping  to 
eliminate  the  surface  flow.  All  other 
springs  will  be  considered  to  be  surface 
water. 

Low  flow.  Any  flow  less  than  or  equal 
to  the  trigger  flow. 
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Person.  An  individual,  corporation, 
partnership,  unincorporated  association, 
and  the  like  and  shall  have  no  gender 
and  the  singular  shall  include  the 
plural. 

Pre-Compact  Use.  The  maximum 
average  quantity  or  volume  of  water 
consumptively  used  over  any 
consecutive  30  day  period  prior  to 
Januarj'  23,  1971  expressed  in  "gallons 
per  day". 

Project.  Any  work,  service,  activity,  or 
facility  undertaken  which  is  separately 
planned  or  financed  for  the 
conservation,  utilization,  control, 
development,  or  management  of  water 
resources  which  can  be  established  and 
utilized  independently,  or  as  an 
addition  to  an  existing  facility,  and  can 
be  considered  as  a  separate  entity  for 
purposes  of  evaluation. 

Signatory  party.  The  States  of 
Maryland  and  New  York,  the 
Commonwealth  of  Pennsylvania,  and 
the  federal  government. 

Signatory  state.  The  Slates  of 
Maryland  and  New  York,  the 
Commonwealth  of  Pennsylvania. 

Sponsor.  Any  person  or  governmental 
entity  proposing  to  undertake  a  project. 
The  singular  shall  include  the  plural. 

Surface  water  source.  Any  river, 
stream,  lake,  pond,  spring,  wetland  or 
other  body  of  surface  water  situated  in 
the  basin. 

Susquehanna  River  basin.  The  area  of 
drainage  of  the  Su.squehanna  River  and 
its  tributaries  into  the  Chesapeake  Bav 
to  the  southern  edge  of  the  fomier 
Pennsylvania  Railroad  Bridge  between 
Havre  de  Grace  and  Perryville, 
Maryland. 

Tri'iger  flow.  The  7-day  10-year  low 
flow  value  plus  the  project's  approved 
consumptive  use  and  any  dedicated 
augmentation,  measured  at  an 
appropriate  stream  gage  location. 

Waterfsj.  Surface  and  ground  wat«;r(s) 
contained  within  the  Susquehanna 
River  basin  either  before  or  after 
withdrawal. 

§  803.4    Projects  requiring  review  and 
approval. 

The  following  projects  are  subject  to 
review  and  approval  by  the  commission 
and  require  an  application  to  be 
submitted  to  the  commission  in 
accordance  with  the  prof;cdures 
outlined  in  §803.23: 

(a)  Projects  on  or  crossing  the 
boundary  between  two  signatory  states; 

(b)  Projects  involving  the  diversion  of 
water; 

(c)  Projects  resulting  in  a  consumptive 
use  of  water  exceeding  an  average  of 
20,000  gallons  per  day  (gpd)  for  anv 
consecutive  thirty-day  period  or  such 
other  amounts  as  stipulated  in  §803.42; 


(d)  Projects  withdrawing  in  excess  of 
an  average  of  100.000  gpd  for  any 
consecutive  thirty-day  period  from  a 
ground-water  or  surface  water  source  or 
such  other  amounts  as  stipulated  in 
§§803.43  and  803.44;  and 

(e)  Projects  which  have  been  in(  luded 
by  the  commission  in  its  comprehensive 
plan. 

§803.5    Projects  which  may  require  review 
and  approval. 

The  following  projects,  if  not  already 
covered  under  §  803.4.  may  be  subject  to 
commission  review  and  approval  and 
require,  in  accordance  with  the 
procedures  outlined  in  §  803.22.  a 
"reque.st  for  determination"  to  be 
submitted  to  the  executive  director: 

(a)  Projects  which  may  change 
interstate  wafer  quality  standards  or 
criteria. 

(b)  Projects  within  a  signatory  state 
that  have  the  potential  to  affect  waters 
within  another  signatory  state.  This 
includes  but  is  not  limited  to  projects 
which  have  the  potential  to  alter  the 
physical,  biological,  chemical  or 
hydrological  characteristics  of  water  and 
related  natural  resources  of  intc^rstate 
streams  designated  by  the  commissioji 
under  separate  resolution. 

(c)  Projects  which  may  have  a 
significant  effect  upon  the 
comprehensive  plan. 

(d)  Projects  not  included  in 
paragraphs  (a)  through  (c)  of  this 
section,  but  which  could  have  an 
adverse,  adverse  cumulative,  or 
interstate  effect  on  the  water  resources 
of  the  basin;  provided  that  the  project 
sponsor  is  notified  in  writing  by  the 
executive  director  that  it  shall  submit  a 
"request  for  determination". 

§  803.6    Concurrent  project  review  by 
signatory  parties. 

(a)  The  commission  recognizes  that 
agencies  of  t!ie  signatory  parties  will 
exercise  their  review  authority  and 
evaluate  many  proposed  projects  in  the 
basin.  The  commission  will  adopt 
procedures  to  assure  com  pat  i  hi  1  it  v 
between  signatory  review  and 
commission  review. 

(b)  To  avoid  duplication  of  work  and 
to  cooperate  with  other  government 
agencies,  the  commission  mav  develop 
agreements  of  understanding  in 
accordance  with  the  above  procedures 
with  appropriate  agencies  of  the 
signatory  parties  regarding  joint  review 
of  projects.  These  agreements  mav 
provide  for  joint  efforts  by  staff, 
delegation  of  authority  by  an  agent  v  or 
the  commission,  or  any  other  matter  to 
support  cooperative  review  activities. 
Permits  issued  by  a  signatory  agency 
shall  b<;  considered  commission 
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determination,  the  executive  director 
shall  fie  guided  primarily  by  his/lH;r 
findings  as  to  the  following  factors: 

(1)  Whether  the  proposed  project  will 
have  a  significant  interstate  effect  on 
water  supply,  stream  Hows,  aquifers, 
water  quality,  fiooding.  sensitive  land 
areas,  aquatic  or  terrestrial  forms  of 
plant  or  animal  life,  historical  or 
cultural  resources,  or  any  other  water 
related  resoun;e. 

[2]  Whether  the  proposed  project  will 
have  a  significant  impad  upon  the 
goals,  objectives,  guidelines,  plans,  or 
proje(.ts  included  in  the  comprehensive 
plan 

[A]  Whether  the  proposed  project  may 
have  an  adverse  or  adverse  cumulative 
effect  on  the  wat(!r  rt^sources  of  the 
basin. 

(d)  The  executive  director  shall  nolifv 
the  sponsor  of  the  project,  the  agency  of 
the  signatory  party,  if  any,  reviewing  the 
project,  the  governing  body  of  each 
numicipality  and  tlie  planning  agencv  of 
each  county  in  which  the  project  is 
located  of  his/her  initial  determination 
under  this  section.  Notice  to  the  sponsor 
shall  be  fiy  certified  mail,  and  to  all 
other  interested  parties  by  regular,  first 
class  mail.  At  a  cost  to  be  assessed  to  the 
project  spon.sor.  the  executive  director 
shall  also  publi.sh  in  a  newspaper  of 
general  circulation  in  that  municipality, 
at  least  once,  a  notice  of  such 
determination.  If  no  objection  is  mad(r  to 
the  exe<:utive  director's  initial 
determination,  it  shall  become  final  ten 
days  after  pub!i(uition  as  set  forth  in  this 
paragraph. 

(e)  Any  interested  party  objecting  to 
the  determination  may.  within  ten  davs 
of  the  newspaper  publication,  object  to 
such  determination  and  appeal  to  the 
executive  director  by  letter  for 
rijconsideration.  Following  such 
recjinsideration,  if  requested,  the 
executive  director  shall  serve  notic*; 
upon  the  agency  of  the  signatory  party, 
the  applicant  and  each  .such  objector  of 
his/her  determination.  Any  such  partv 
nu'iy  appeal  such  final  determination  to 
the  <  ommi.ssion  fiy  notice  in  writing 
.served  upon  the  executive  director 
within  14  days  after  the  service  of  the 
executive  dire<;tor's  decision  upon 
reconsideration.  The  commission  will 
determine  such  appeal  at  a  regular 
meeting  thereafter. 

§  803.23    Submission  of  application. 

(a)  Sponsors  of  projects  requiring  the 
review  and  approval  of  the  commission 
luuler  ij 803.4.  or  determined  to  requin? 
the  approval  of  the  commission  under 
«?  803.22.  .shall,  prior  to  the  time  the 
project  is  undertaken,  submit  an 
application  to  the  commission.  The 
ajiplication  shall  be  submitted  to  the 


conuuission  at  its  headquarters,  1721  ■'^.■. 
Front  Street,  Harrisburg,  Penns\  Ivauia 
17102-2391.  and  shall  contain  "the 
iidormation  prescribed  in  §80.1.21. 

(fi)  An  application  shall  not  be 
deemed  to  be  pending  before  the. 
conuuission  until  such  time  as  the 
information  required  under  §803,24  h.,s 
bt;en  provided  and  any  applicable  Ice 
has  fieen  paid. 

(c)  Asdetemiined  from  applications 
or  otherwise,  the  commission  shall 
review  and  either  approve,  approve 
with  conditions  or  modifications,  or 
dis^ipprove  such  projetits, 

§  803.24    Contents  of  application. 

(a)  Applications  shall  be  submitted  on 
forms  prescribed  by  the  conuuission. 

(h)  If  no  forms  are  prescribed  by  the 
commission  for  a  particular  type  of 
project,  the  sponsor  shall  submit  an 
application  addressing  the  following 
items  (as  they  may  be)  applicable  to  the 
proje<;t: 

(1)  Identifiiiation  of  sponsor  and  name 
of  person  auth.orized  to  speak  for  the 
sponsor. 

(2)  Description  of  projt^t.t  and  site  in 
terms  of: 

(i)  Water  use  and  availability. 

(ii)  Engineering  feasibility. 

(iii)  Ability  of  sponsor  to  huui  the 
project  or  action. 

(iv)  Project  location, 

(v)  Project  purpose. 

(vi)  Identification  and  desiriptiou  of 
reasonable  alternatives,  the  extent  of 
their  economic  and  tw;hnical 
investigation,  and  an  asse.ssment  of  their 
potential  environmental  impact.  In  the 
case  of  a  proposed  diversion,  the 
sponsor  should  include  information: 
Detailing  the  efforts  that  have  beiMi 
made  to  develop  its  own  in-basin 
sources  of  water;  and  demonstrating  that 
the  proposed  diversion  will  not 
substantially  impede  the  ability  of  the 
Su.squehanna  River  basin  to  meet  its 
own  water  needs. 

(vii)  Supporting  studies,  rejiorts  and 
other  information  upon  which 
assumptions  and  assertions  have  bet^i 
based. 

(viii)  Compatibility  of  proposed 
project  with  existing  and  antitipau.d 
uses. 

(ix)  Plans  for  avoiding  or 
compen.sating  for  consumptive  use 
during  low  flow  periods. 

(x)  Anticipated  impact  of  the 
proposed  project  on: 

(A)  Flood  damage  potential 
considering  the  location  of  the  project 
with  respet:t  to  the  flood  plain  and  flood 
hazard  zones; 

(B)  Surface  water  characteristics 
(quality,  quantity,  flow  regimen,  other 
hvdrologir  characteri.sti<;s); 
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(C)  Recreation  potential; 

(D)  Fish  and  wildlife  (habitat  quality, 
kind  and  number  of  speciesl; 

(E)  Natural  environment  uses  (scenic 
vistas,  natural  and  manmade  travel 
corridors,  wild  and  wilderness  areas, 
wild,  scenic  and  recreation  rivers); 

(F)  Site  development  considerations 
(geology,  topography,  soil 
characteristics,  adjoining  and  nearby 
land  uses,  adequacy  of  site  facilities); 
and 

(G)  Historical,  cultural  and 
archaeological  impacts. 

(3)  Governmental  considerations: 

(i)  Need  for  governmental  services  or 
finances. 

(ii)  Commitment  for  government  to 
provide  services  or  finances. 

(iii)  Status  of  application  with  other 
governmental  regulatory  bodies. 

(4)  Project  completion  date  and 
construction  schedule. 

(c)  A  report  about  the  project  prepared 
for  any  other  purpose,  or  an  application 
for  approval  prepared  for  submission  to 
a  signatory  party,  may  be  accepted  by 
the  commission  provided  the  said  report 
or  application  addresses  the  applicable 
items  listed  in  paragraph  (b)  of  this 
section. 

§  803.25    Notice  of  appKcation. 

(a)  The  project  sponsor  shall,  within 
ten  days  of  the  submission  of  an 
application  to  the  commission,  notify 
area  and  regional  news  media,  each 
municipality  and  the  planning  agency 
for  each  county  in  which  the  project  is 
situated,  contiguous  property  owners 
and  all  other  interested  parties  known  to 
the  project  sponsor  or  the  commission, 
that  an  application  has  been  submitted 
to  the  commission.  The  commission 
shall  compile  a  list  of  additional 
interested  parties  who  comment  on  the 
application,  request  a  hearing  or  make 
inquiries  concerning  the  application. 
The  project  sponsor  shall  also  publish  at 
least  once  in  a  newspaper  of  general 
circulation  in  that  municipality  a  notice 
of  the  submission  of  the  application 
which  contains  a  sufficient  description 
of  the  project,  its  purpose  and  its 
location.  Both  the  notification  and  the 
notice  shall  contain  the  address  and 
phone  number  of  the  commission. 

(b)  The  project  sponsor  shall  provide 
the  commission  with  a  copy  of  the 
return  receipt  for  the  required 
municipal  notification  and  a  proof  of 
publication  for  the  required  newspaper 
notice.  The  project  sponsor  shall  also 
provide  certification  or  documentation 
acceptable  to  the  commission  that  it  has 
made  such  other  notifications  as 
required  under  paragraph  (a)  of  this 
section.  Until  these  items  are  provided 


to  the  commission,  processing  of  the 
application  will  not  proceed. 

§  803.26    Staff  review/acUon/ 
rscommendatlons. 

(a)  The  commission's  staff  shall 
review  the  application,  and  if  necessary, 
request  the  sponsor  to  provide  any 
additional  information  that  is  deemed 
pertinent  for  proper  evaluation  of  the 
project.  The  staff  review  shall  include: 

(1)  Determination  pf  completeness  of 
the  application.  An  application  deemed 
incomplete  will  not  be  pro<;essed. 

(2)  Identification  of  the  issues 
pertinent  to  commission  review. 

(3)  Assessment  of  the  project's 
compatibility  with  the  compact, 
comprehensive  plan,  and  with  the  other 
reouirements  of  this  part. 

(4)  Consultation  with  the  project 
sponsor  if  requested  or  deemed 
necessary. 

(5)  Determination  of  the  appropriate 
application  fee  and  the  transmission  of 
a  billing  to  the  project  sponsor  for  that 
fee.  Applications  will  not  be  presented 
to  the  commission  for  review  and  action 
until  such  application  fee  has  been  paid. 

(6)  Formal  docketing  of  the  project 
and.  within  90  days  of  receipt  of  a 
complete  application,  presentation  to 
the  commission  along  with  the 
recommendations  of  the  staff  for 
disposition  of  the  application.  The 
executive  director  may,  for  good  cause, 
extend  this  review  period  for  up  to  an 
additional  60  days.  Any  ftjrther 
extension  must  be  approved  by  the 
commission. 

(b)  If  the  project  sponsor  fails  to 
respond  to  the  commission's  request  for 
additional  information,  the  commission 
may  notify  the  project  sponsor  that  the 
application  process  has  been 
terminated.  To  reactivate  the  closed  file, 
the  project  sponsor  shall  reapply  and 
may  be  required  to  submit  new  or 
updated  evaluations. 

§803.27    Emergencies. 

In  the  event  of  an  emergency 
requiring  immediate  action  to  protect 
the  public  health,  safety  and  welfare  or 
to  avoid  substantial  and  irreparable 
injury  to  any  person,  property,  or 
natural  resources  and  the  circumstances 
do  not  permit  a  review  and 
determination  in  the  regular  course  of 
the  regulations  in  this  part,  the 
executive  director,  with  the  concurrence 
of  the  chairperson  of  the  commission 
and  the  member  from  the  affected 
signatory  state,  may  issue  an  emergency 
certificate  authorizing  a  project  sponsor 
to  take  such  action  as  the  executive 
director  may  deem  necessary  and  proper 
in  the  circumstances,  pending  review 
and  determination  by  the  commission  as 
otherwise  required  by  this  part. 


§803.28    Application/monitoring  fees. 

The  commission  may,  by  separate 
resolution,  establish  and  modify  fees  for 
the  submission  and  processing  of 
applications  and  for  the  monitoring  of 
proie<;t  compliance  with  this  part. 

Subpart  C— Terms  and  Conditions  of 
Approval 

§  803.30    Duration  of  approvals. 

(a)  Approvals  issued  under  this  part 
shall  have  a  duration  equal  to  the  term 
of  any  accompanying  signatory  permit 
or  license  regulating  the  same  subject 
matter.  If  there  is  no  such  accompanying 
license  or  permit  or  if  no  term  is 
specified  in  such  accompanying  license 
or  permit,  the  duration  of  a  commission 
approval  issued  hereunder  shall  be  25 
years,  unless  otherwise  stipulated  by  the 
commission  in  the  project's  docket 
approval.  This  provision  applies  to  all 
projects  previously  approved  ^y  the 
commi.ssion  under  this  part. 

(b)  For  projects  that  have  been 
approved  by  the  commission  but  not 
implemented,  approval  by  the 
commission  under  this  part  shall  expire 
three  years  from  the  date  of  commission 
action.  Likewise,  if  the  use  of  a  project 
is  discontinued  for  such  a  period  of  time 
and  under  such  circumstances  that  an 
abandonment  of  the  project  may 
reasonably  be  inferred,  the  commission 
may  rescind  a  prior  approval  for  such 
abandoned  project.  In  either  case,  an 
approval  may  be  extended  or  renewed 
by  the  commission  upon  request. 

(c)  The  sponsors  of  projects 
previously  approved  by  the  commission 
should  apply  for  renewal  of  their 
approvals  no  later  than  within  six 
months  of  the  expiration  of  their 
previous  approval. 

§  803.31    Transferability  of  approvals. 

Approvals  by  the  commission  are 
transferable  to  new  owners  of  projects, 
provided  that  the  transferors  or  the 
transferees  notify  the  commission  of  the 
transfer  either  before  or  within  60  days 
after  the  date  of  the  transfer  and  that  the 
new  owners,  within  30  days  of  being 
requested  to  do  so  by  the  commission, 
submit  in  writing  their  intention  to 
comply  with  all  conditions  of  the 
project's  docket  approval  and  assume  all 
other  associated  obligations.  The 
commission  may  waive  or  extend  any  of 
these  deadline  periods  for  good  cause. 

§803.32    Reopening/modification. 

Once  approved,  the  commission, 
upon  its  own  motion,  or  upon 
application  of  fhe  project  sponsor  or  any 
interested  party,  may  at  any  time  reopen 
any  project  docket  and  make  additional 
orders  that  may  be  necessary  to  mitigate 
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Subpart  0 — Standards  for  Review  and 
Approval 

§  803.40    Purposi  of  this  subpart. 

T  he  purpose  c  f  this  Subpart  is  to  set 
forth  standards  I  lat  shall  be  u.sed  by  the 
commission  to  e/aluate  proposed 
proje<:ts  pursuant  to  §§803.4  and  803.5. 
General  standan  s  applying  to  all 
projects  and  spe  :ial  standcirds  applying 
to  certain  types  i  if  projects  are  set  forth 
in  this  subpart. '  his  subpart  does  not 
identify  all  the  a  jpects  of  a  proposed 
project  that  will  le  evaluated,  nor 
should  it  be  con;  trued  as  a  sell-imposed 


he  commission's 


authority  and  sc^pe  of  review. 

§  803.41    General  standards. 

(a)  A  project  shall  not  be  detriiiu'iitai 
to  the  proper  cor  servation. 
development,  mi  nagement.  or  control  of 
the  water  resoun  es  of  the  basin. 

(b)  The  conimi  Msion  may  modify  and 
iipprove  as  modi  led,  or  may 
disapprove,  a  pnject  if  it  determines 
that  the  project  i;  not  in  the  best  interest 
of  the  conservatii  )n.  development, 
management,  or  i  :ontrol  of  the  basins 
water  resources.  3r  is  in  conflict  with 
thtr  comprehensi  re  plan. 

§  803.42    Standan  Is  for  Consumptive  Uses 
of  Water. 

(a)  Rcqiiiremcrt.  (l)(i)  Compensation 
in  an  amount  eqi  al  to  the  project's  total 
consumptive  use  shall  be  required  when 
the  streamflow  al  the  appropriate  gaging 
station  is  or  is  an  icipated  to  be  le.ss 
than  or  equal  to  t  le  trigger  flow.  The 
(  ommission  reset  ves  the  right  to  modify 
the  trigger  flow  f(  r  a  particular  stream 
rtMch  when  it  Fm  Is,  as  the  result  of 
evidence  present!  sd  at  a  public  hearing, 
that  it  is  needed  ta  serve  the  purposes 
outlined  in  §  803, 2.  For  the  purposes  ol 
implementing  thi  iJ  section,  the 
commission  will  dentify  the 
appropriate  streai  n  gaging  station  for 
determining  the  e  pplicable  trigger  flow. 

(ii)  Consumpfiv  e  uses  by  a  project  not 
exceeding  an  avei  age  of  20.000  gpd  for 
•iny  consecutive  t  lirty-day  period  are 
»'xempt  from  the  lequireiiient  unless 
su(.h  uses  have  a  ;  lignificant  adverse 
.iflect  on  the  purposes  outlined  in 
4i  803.2. 

(iii)  The  require  d  amount  of 
compensation  sh,'  II  fte  provided  by  tlje 


applicant  or  project  sponsor  near  or 
above  the  point  of  taking  or  another 
appropriate  site  as  approved  by  the 
commission  to  satisfy  the  purposes 
outlined  in  §803.2. 

(2)  If  compensation  for  consumptive 
u.se  from  a  surface  source  is  to  be 
provided  upstream  from  the  point  of 
taking,  such  compensation  shall 
reasonably  assure  no  diminution  of  the 
flow  which  would  otherwise  exist 
naturally  immediately  downstream  from 
the  point  of  taking,  plus  any  other 
dedicated  augmentation. 

(b)  Method  of  compensation.  {!) 
Compensation  may  be  provided  by 
construction,  acquisition  or  utilization 
of  storage  facilities  acceptable  to  the 
commission  or  by  a  monetary  payment 
to  the  commission  in  an  amount  and 
method  to  be  determined  by  the 
commission  from  time-to-time  for  the 
purpose  of  developing,  operating  or 
maintaining  makeup  water  storage  or 
taking  such  other  action  as  may  improve 
the  basinwide  management  of  low 
flows. 

(2)  .Mteniatives  to  compensation  mav 
be  appropriate  such  as  discontinuance 
of  that  part  of  the  project's  operation 
that  consumes  water,  use  of 
conservation  measures  or  use  of  an 
alternative  source  that  is  unaffected  by 
the  compensation  requirement. 

(3)  The  commission  shall,  in  its  .sole 
discretion,  determine  the  acceptable 
manner  of  compensation,  alternatives  to 
compensation,  or  combinations  thereof, 
as  applicable,  for  consumptive  use  by  a 
proiet:t.  Such  a  determination  will  be 
made  after  considering  the  project 
location,  anticipated  amount  of 
consumptive  use  and  its  effect  on  the 
purposes  set  forth  in  §803.2.  and  any 
other  pertinent  factors. 

(c)  Quantity  of  consumptive  use.  For 
purposes  of  evaluating  a  proposed 
project,  the  commission  shall  require 
estimates  of  anticipated  consumptive 
u.se  from  the  project  sponsor.  In  no  case 
shall  consumptive  use  exceed  the 
maximum  consumptive  use  approved 
by  the  commission.  In  setting  this 
maximum  amount,  the  commission 
.shall  apply  the  same  criteria  it  uses  to 
limit  ground-water  withdrawals  under 
§803.43  and  surface  water  withdrawals 
under  §803.44. 

(d)  Metering,  monitoring  and 
reporting  requirements.  The 
commission,  as  part  of  the  project 
review,  shall  evaluate  the  proposed 
methodology  for  monitoring 
consumptive  losses  and  compensating 
flows,  including  flow  metering  devices, 
.stream  gages,  and  other  facilities  used  to 
measure  the  consumptive  use  of  the 
project  or  the  rate  of  streamflow.  If  the 
commission  determines  that  additional 


flow  measuring  devices  are  required, 
these  shall  be  provided  at  the  expense 
of  the  applicant  and  shall  be  subject  to 
inspection  by  the  commission  at  any 
time.  When  the  projet:t  is  operational, 
the  commission  shall  be  responsible  for 
determining  when  compenssation  is 
required  and  shall  notify  the  project 
sponsor  accordingly.  The  project 
sponsor  shall  provide  the  commission 
with  periodic  reports  in  the  time  and 
manner  as  the  commission  requires 
showing  actual  consumptive  uses 
as.sociated  with  the  project.  The 
commission  may  use  this  data  to 
modify',  as  appropriate,  the  magnitude 
and  timing  of  the  compen.sating  releases 
initially  required  when  the  project  was 
approved. 

(e)  Quality  of  compensation  ivnter. 
The  water  used  for  compensation  shall 
at  all  times  meet  the  quality 
requirements  for  the  purposes  listt.-d  in 
§803.2.  as  applicable. 

(fl  Effective  date.  Notwithstanding  the 
overall  effective  date  for  other  portions 
of  this  part  set  forth  in  §  803.1(e),  this 
section  shall  apply  to  all  consumptive 
uses  initiated  on  or  after  January  23. 
1971.  the  effective  date  of  the  compact. 
Any  project  that  has  initiated 
consumptive  use  on  or  after  this 
effective  date  is  subject  to  this  .section. 
The  spon.sorof  any  project  initiated 
before  this  effective  date  shall  be  issued 
or  may  apply  for  a  certificate  of  pre- 
compact  use  under  the  conditions  S(!t 
forth  in  paragraph  (i)  of  this  .section, 
(g)  Public  water  suppliers.  Public 
water  suppliers  shall  be  subject  to  the 
requirements  of  this  section;  provided, 
however,  that  nothing  herein  shall  be 
construed  to  exempt  individual 
consumptive  users  connected  to  any 
such  public  water  supply  system  from 
the  requirements  of  this  section;  and 
provided  further  that  such  public  water 
suppliers  shall  receive  a  credit  against 
the  amount  of  their  consumptive  use  for 
each  consumptive  user  connected  to 
their  system  that  is  or  should  be 
regulated  by  the  commission  under  this 
section.  Existing  public  water  suppliers 
subject  to  this  section  shall  submit  an 
application  to  the  commission  pursuant 
to  this  part  upon  being  notified  by  the 
commission  to  do  so. 

(h)  Agricultural  consumptive  use.  (1) 
The  sponsors  of  agricultural 
consumptive  use  projects  may  receive  a 
50  percent  credit  toward  the  amount  of 
compensation  or  alternative  to 
compensation  they  must  make  under 
the  requirements  of  this  part.  To  receive 
this  credit,  the  sponsors  of  existing 
projects  shall  both  register  with  the 
commission  pursuant  to  part  804. 
subpart  A.  of  this  chapter  and  submit  an 
application  to  the  commission  pursuant 
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to  this  sfK:tion  by  April  .10,  lOflfi.  In  no 
«:ase  shall  the  spon.sors  of  .such  existing 
projfHjts  be  required  to  implement  the 
method  of  compen.sation  required  under 
paragraph  (b)  of  this  section  prior  to 
April  30,  lOnB.  Thereafter,  the  sponsors 
of  all  new  projects  shall  be  registered  in 
accordance  with  part  804,  subpart  A,  of 
this  chapter  and,  prior  to  operation, 
apply  to  the  commission  in  order  to 
receive  the  50  percent  credit. 

(2)  Tlie  sponsors  of  agricultural 
consumptive  use  projects  consuming  a 
f:onsecutive  30  day  a\  erage  in  e.xcess  of 
20,000  gpd  but  no  more  than  100,000 
gpd,  may  he  generally  approved  bv  the 
commission.  In  such  cji.ses,  the 
commission  staff  shall  .summarily  issue 
n  certificate  of  approval  to  the  project 
sponsor  without  formal  review, 
docketing  and  action  by  the 
commission.  At  least  10  days  prior  lo 
i.ssuancv.  the  commission  shall 
distribute  via  its  regular  meeting  noti(  e 
mailing  list,  a  notice  of  general 
approvals  it  intends  to  issue.  When  such 
general  approval  is  given,  the  project 
shall  be  e.xempt  from  any  and  all 
commission  application  or  monitoring 
fe<'s  and  the  spon.sor's  only  method  of 
compliance  shall  be  a  monetary 
payment  to  the  commission  as  provided 
ill  paragraph  (b)  (1)  of  this  section, 
(i)  Cfrtifirnte  of  pr'^-cnnipact  dsp. 
(l)(i)  The  executive  director,  by  |90  days 
from  the  publication  of  this  section  as 
a  final  rule  in  the  Federal  Register!. 
shall  i.ssue  by  certified  mail  to  the 
sponsors  of  all  previously  approved 
consumptive  u.se  projects  a  "notice  of 
pre-compact  use"  specifying  the  amount 
of  consumptive  u.se,  if  any,  constituting 
the  pre-(.ompact  con.sumptive  use  of  the 
sponsor  as  of  January  23,  1971.  The 
exe(.utive  dire.-.tor  shall  publish  a  noti(.e 
of  this  actioii  i.-i  the  Federal  Register. 
(ii)  Such  preliminary  notice  of  pre- 
(umpact  use  shall  become  a  final 
"certificate  of  pre-compact  use"  unless 
the  sponsor,  within  20  days  after  service 
of  the  notice,  or  any  interested  party, 
within  20  days  after  publication  of  "the 
notice  in  the  Federal  Register,  shall  file 
a  request  for  hearing  by  the  conmiission. 
At  su(,h  hearing,  the  water  u.ser  or 
iiiterested  party  may  show  cause  why 
the  proposed  pre-compa(.t  use  shall  not 
take  effect. 

(iii)  The  e.xec.utive  director  will 
S(.hedule  a  hearing  before  the 
rommi.ssion  at  the  next  convenient 
regular  meeting  of  the  commission,  but 
in  no  case  more  than  two  regular 
meetings  past  the  date  of  the  hearing 
request.  The  hearing  will  be  conducted 
in  accordance  with  the  requirements  set 
forth  in  part  80,->,  subpart  A,  of  this 
chapter. 


(iv)  A  final  certificate  of  pre-compact 
use  will  be  issued  either  upon 
expiration  of  the  time  to  reque.st  a 
hearing,  where  there  has  been  no 
request,  or  in  accordance  with  the 
determination  of  a  hearing  where  one  is 
held. 

(2)  Any  other  sponsor  of  a 
< onsumptive  use  project  may  apply  for 
a  certificate  of  pre-compact  iise  as  part 
of  a  regular  project  application  to  the 
commission  or  otherwise;  provided, 
however,  that  such  applications  shall  be 
filed  with  the  commission  no  later  than 
April  30,  1996.  The  con.sumptive  use 
project  of  any  sponsor  not  apphing  for 
a  certificate  by  that  date  will  be 
presumed  to  have  been  initiated  after 
January  23,  1971. 

(3)  Each  sponsor  may  submit  proof 
satisfactory  to  the  commission  of  the 
factors  constituting  pre-compact  use  as 
defined  in  §803.3.  VVhenev.T  adequate 
records  of  pre-compact  use  for 
agricultural  irrigation  purposes  are  not 
available  to  the  commission,  such  pre- 
conipact  use  shall  be  measured  by  the 
maximum  number  of  acres  under 
irrigation  by  the  water  user  during  any 
year  prior  to  1971,  allowing  one  acre- 
foot  of  surface  water  annually  per  ar:re 
irrigated. 

(4)  A  certificate  of  pre-comp.ict  use  is 
not  transferable  except  that: 

(i)  A  certificate  issued  for  an 
agricultural  consumptive  use  may  be 
transferred  to  a  subsequent  owner  or 
operator  of  the  land  on  which  the  use 
occurs,  provided  that  the  transferee 
continues  to  use  the  land  for  the  raising 
ol  food  or  forage  crops,  trees,  flowers, 
slirubs.  turf,  aquaculture  or  livestock,' 
and  provided  that  written  notice  of  the 
transfer  is  provided  to  the  (,omn>ission. 

(ill  A  certificate  issued  for  any 
consumptive  use  may  be  transfix  red  in 
(oniiection  with  a  corporate 
reorganization  within  any  of  the 
following  categories,  provide  that 
written  notice  of  the  transfer  is  given  lo 
the  commission: 

(A)  Whenever  property  is  transferred 
to  a  corporation  by  one  or  more  persons 
solely  in  exchange  for  stock  or  securities 
of  the  same  corporation,  provided  that 
immediately  after  the  exchange  the 
same  person  or  persons  are  in  control  of 
liie  transferee  corporation,  that  is,  they 
ow  n  80  percent  or  more  of  the  voting " 
slock  and  80  percent  or  more  of  ,.11  other 
sto<.k  of  the  corporation. 

(H)  Whenever  the  transfer  is  an 
iric:ident  of  a  statutory  merger  or 
(  onsolidation  pursuant  to  the 
(orporafion  laws  of  any  state,  the 
District  of  Columbia  or  the  United 
States. 

(C)  Whenever  the  transfer  is  included 
in  a  transfer  by  a  corporate  holder  of  a 


certificate  of  entitlement  of  all  era  pari 
of  its  assets  to  another  corporation  il 
immediately  after  the  transfer  the 
transferor  or  one  or  more  of  its  sttM.k 
holders  or  any  combination  thereof,  are 
in  control  of  the  corporation  to  w  hi(  h 
the  assets  are  transferred  and  su(  h 
transfer  is  in  exchange  solely  for  sto(  ks 
or  securities  of  the  transferee 
corporation  as  a  party  to  a 
reorganization  within  the  meaning  ol 
section  3.54  or  set  tion  361  of  the 
I'lternal  Revenue  Code  (26  U.S.C  3',^  or 

;mi). 

(D)  Where  su(.h  transfer  is  required 
merely  as  a  result  of  a  «;hange  of  the 
name,  identify,  form  or  place  of 
organization  of  a  corporate  holder  ol  .i 
(  ertificate  of  pre-t.ompad  use. 

(5)  If  the  consumptive  use  foruhii  h 
a  certificate  has  been  issued  is 
documented  for  such  a  period  of  lime 
and  under  suth  cirt.umstane  es  that  an 
abandonment  of  the  use  may  reasonohlv 
be  inferred,  the  commission  may 
res(  ind  the  certificate  after  notice  and 
opportunity  to  be  heard  have  been  gi\.'n 
to  the  holder  of  the  certificate. 


§  803.43    Standards  for  ground-water 
withdrawals. 

(a)  Frqiiiri'iiwiit.  (1)  Any  project 
sponsor  proposing  to  withdraw  from  a 
ground-water  source  in  excer^s  of  an 
average  of  lOO.OOO  gpd  for  any 
consecutive  thirty-day  period  or 
proposing  to  increase  an  existing 
withdrawal  to  more  than  an  average  of 
100,000  for  any  consecutive  thirty-day 
period  shall  apply  for  approval  piirsunnl 
to  subpart  B  of  this  part.  These 
w ifhdrawals  may  be  denied  or  may  tie 
limited  by  the  commission  to  the 
amount  (quantity  and  rale)  of  ground 
water  that  is  needed  to  meet  the 
n-asonably  foreseeable  needs  of  the 
project  sponsor  and  that  can  be 
u  ithdrawn  from  an  aquifer  or  aquifer 
system  without  causing  adverse 
lowering  of  ground-water  levels, 
rendering  competing  supplies 
unreliable,  causing  water  quality 
degradation  that  may  be  injurious  loany 
existing  or  potential  ground  or  surfm  e 
water  u.se,  causing  permanent  loss  of 
aquifer  .storage  capacity,  or  having 
substantial  impact  on  low  flow  of 
perennial  streams. 

(2)  Projects  withdrawing  more  than  an 
average  of  100.000  gpd  for  any 
consecutive  thirty-day  periodprior  to 
the  effective  date  of  this  section  are 
exempt  from  the  above  approval 
requirements,  provided  that  the<:urrenl 
withdrawal  rate  does  not  exceed  the 
amount  withdrawn  before  the  .said 
effective  dale.  The  sponsor  of  any  sm  h 
exempted  project  that  proposes  to 
iiu:rease  the  said  average  withdraual  in 
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new  withdrawal  applications  for  the 
same  or  related  projects. 

(f)  Interference  with  existing 
withdrawals.  If  review  of  the  application 
or  substantial  data  demonstrates  that 
operation  of  a  proposed  ground-water 
withdrawal  will  significantly  affect  or 
interfere  with  an  existing  ground-water 
or  surface  water  withdrawal,  the  project 
may  be  denied  or  the  project  sponsor 
may  be  required  to  provide,  at  its 
expense,  an  alternate  water  supply  or 
other  mitigating  measures. 

(g)  Effective  date.  Notwithstanding  the 
overall  effective  date  for  other  portions 
of  this  part  set  forth  in  §  803.1(e),  this 
section  shall  apply  to  all  ground-water 
withdrawals  initiated  on  orafter  [uly  13. 
197H. 

§  803.44    Standards  for  surface  water 
wittidrawals. 

(a)  Reqiiiifuwnt.  (1)  Any  project 
sponsor  proposing  to  withdraw  either 
directly  or  indirectly  (through  another 
user)  from  a  surface  source  in  excess  of 
an  average  of  100.000  gpd  for  any 
consecutive  thirty-day  period  or 
proposing  to  increa.se  an  exi.sting 
withdrawal  to  more  than  an  average  of 
10(1.000  gpd  for  any  consecutive  thirty- 
day  period  shall  obtain  commission 
approval  of  the  withdrawal.  These 
withdrawals  may  be  denied  or  may  be 
limited  by  the  commission  to  the 
amount  (quantity  and  rate)  of  water  that 
is  needed  to  meet  the  reasonably 
foreseeable  needs  of  the  project  sponsor 
and  that  can  be  withdrawn  without 
causing  adverse  lowering  of  streamflow 
levels,  rendering  competing  supplies 
unreliable,  causing  water  quality 
degradation  that  may  be  injurious  to  any 
existing  or  potential  water  use, 
adversely  affecting  fish,  wildlife  or  other 
living  resources  or  their  habitat,  or 
having  substantial  impact  on  the  low 
flow  of  perennial  streams. 

(2)  A  project  that  proposes  to  increa.se 
the  said  average  withdrawal  above  that 
which  was  previously  approved  by  the 
commission  or  in  excess  of  100.000  gpd 
above  that  which  it  was  withdrawing 
prior  to  the  said  effective  date,  shall 
submit  said  proposal  to  the  commission 
for  review  and  approval  as  provided 
herein. 

(3)  Any  sponsor  of  a  project  subject  to 
this  section  shall  complete  a  surface 
water  withdrawal  application.  After 
obtaining  approval  hereunder,  the 
sponsor  shall  comply  with  metering, 
monitoring,  and  conser\'ation 
requirements  as  set  forth. 

(b)  Withdrawal  application. 
Information  required  by  the  commission 
is  specified  in  the  commission's 
application  for  withdrawal  from  surface 
water  sources. 


(c)  Metering.  Project  sponsors  shall 
meter  all  approved  surface  withdrawals. 
The  meters  shall  be  accurate  to  within 

5  percent  of  the  actual  flow. 

(d)  Monitoring  and  reporting. 
Monitoring  and  periodic  reporting  of  all 
approved  surface  water  withdrawals  is 
required.  The  required  information 
includes  but  is  not  limited  to  the 
following: 

(1)  Daily  records  of  withdrawals  by 
source  reported  annually; 

(2)  Description  of  conser\ation 
activity;  and 

(3)  Records  of  releases  or  flowby  for 
instream  protection  reported  nnnuallv. 

(e)  Planning.  If  projections  indicate 
that  a  project's  surface  water  supply  will 
be  constrained  in  the  future  by  either 
the  quantity  or  quality  of  available 
surface  water,  the  commission  may,  in 
its  discretion,  require  the  submission  of 
a  water  re.source  development  plan  prit)r 
to  accepting  any  new  withdrawal 
applications  for  the  same  or  ri'latwl 
projects. 

(f)  Interference  with  existing 
withdrawals.  If  review  of  the  application 
or  substantial  data  demonstrates  that 
operation  of  a  proposed  surface  water 
withdrawal  will  significantly  affeci  or 
interfere  v.ith  an  existing  ground-water 
or  surface  water  withdrawal,  the  projef:t 
may  be  denied  or  the  project  sponsor 
may  be  required  to  provide,  at  its 
expense,  an  alternate  water  supply  or 
other  mitigating  measures. 

(g)  Effective  date.  This  section  shall  be 
effective  as  provided  in  §  803.1(e). 
except  for  projects  previously  reviewed 
and  approved  by  the  commission  under 
the  general  authority  of  section  3.10  of 
the  compact.  Commission  authority 
shall  continue  over  such  previously 
approved  projects. 

2.  Parts  804  and  805  are  added  to  read 
as  follows: 

PART  804— SPECIAL  REGULATIONS 
AND  STANDARDS 

Subpart  A— Water  WItttdrawal  Registration 

St-c. 

R(!quirement. 


«04.1 
804.2 
804.3 
804.4 
804  5 


Time  limits. 
Administrative  a^recmciits. 
Effective  datP. 
Dofinitions. 


Subpart  B— Water  Conserwation 
Requirements 

804.20  Requirement. 

804.21  Effective  date. 

804.22  Definitions. 

Authority:  Sees.  3.4(2)  and  (9),  3.8.  3.10 
and  15.2.  t'ub.  L.  91-.575.  84  Stat.  \509  etseq. 


Subpart  A— Water  Withdrawal 
Registration 

§804.1    Requirement 

In  addition  to  any  other  requirements 
of  commission  regulations,  all  persons 
withdrawing  or  diverting  in  excess  of  an 
average  of  10,000  gpd  for  any 
consecutive  thirty-day  period,  from 
surface  or  ground-water  sources,  as 
defined  in  part  803  of  this  chapter,  shall 
register  the  amount  of  this  withdrawal 
with  the  commission  and  provide  such 
other  information  as  requested  on  forms 
prescribed  by  the  commission.  This 
requirement  applies  to  all  present  and 
future  withdrawals  or  diversions, 
irrespective  of  when  such  withdrnwnls 
or  diversions  were  initiated. 

§  804.2    Time  limits. 

Except  as  provided  in  §803. 42(h)  of 
this  chapter  regarding  existing 
agricultural  consumptive  users,  ail 
registration  forms  shall  be  submitted 
within  one  year  of  (the  effective  date  of 
this  final  rule)  or  within  six  months  of 
their  initiation,  whichever  is  later; 
provided,  however,  that  nothing  in  this 
section  shall  limit  the  responsibility  of 
an  applicant  to  apply  for  and  obtain  an 
approval  as  may  be  required  under  part 
803  of  this  chapter.  All  registered 
withdrawals  shall  re-register  with  the 
commission  within  five  years  of  their 
initial  registration,  and  at  five-year 
intervals  thereafter,  unless  sooner 
discontinued. 

§804.3    Administrative  agreements. 

The  commission  may  complete 
appropriate  administ.-'ative  agreements 
or  informal  arrangements  to  carry  out 
this  registration  rennirement  through 
the  offices  of  signatory  agencies.  Forms 
developed  by  the  commission  .shall 
apprise  registrants  of  any  such 
agreements  or  arrangements  and  provide 
appropriate  instructions  to  complete 
and  .submit  the  form.  Permits  issued  by 
a  signatory  party  agency  shall  be 
<;onsidered  a  registration  with  the 
commission  if  issued  pursuant  to  an 
agreement  of  understanding  with  the 
( ommission  specifically  providing 
therefor. 

§  804.4    Effective  date. 

This  subpart  shall  be  effective  on 
(effective  date  of  final  rule|. 

§804.5    Definitions. 

Terms  used  in  this  subpart  shall  be 
defined  as  set  forth  in  §803.3  of  this 
I  liapter.. 


Subpart  B — Water  Conservation 
Requirements 

§  804.20    Requirement 

Any  project  sponsor  proposing  to 
withdraw  water  either  directly  or 
indirectly  (through  another  user)  from 
surface  or  ground-water  sources  or  both 
shall  comply  with  the  following 
requirements: 

(a)  Public  water  supply  utilities.  As 
circumstances  warrant,  the  utility  shall: 

(1)  Reduce  distribution  sy.stem  losses 
to  a  level  not  exceeding  20  percent  of 
the  gross  withdrawal. 

(2)  Install  meters  for  all  u.sers. 

(3)  Establish  a  program  of  water 
(.onser\ation  that  will: 

(i)  Require  installation  of  water 
«  on.servation  devices,  as  applicable,  by 
all  classes  of  users; 

(ii)  Prepare  and  distribute  literature  to 
customers  describing  available  water 
conservation  techniques; 

(iii)  Implement  a  water  pricing 
stru(  lure  which  encourages 
(on.servation;  and 

(iv)  Encourage  water  reuse. 

(b)  Industrial  water  users.  Industrial 
users  shall: 

(1)  Designate  a  company 
representative  to  manage  plant  w.iu-r 
use. 

(2)  Install  meters  or  other  .suitable 
devices  or  utilize  acceptable  flow 
measuring  methods  for  ac(  urate 
determination  of  water  u.se  by  various 
parts  of  the  company  operation. 

(3)  Install  flow  control  devices  which 
match  the  needs  of  the  equipment  being 
used  for  production. 

(4)  Evaluate  and  utilize  applicable 
recirculation  and  reu.se  practices. 

(c)  Agricultural  and  other  irrigation. 
Water  users  for  irrigation  purposes  shall 
utilize  irrigation  systems  properly 
designed  for  the  user's  respec.live  soil 
charact(;ristics.  topogrnphv  and 
vcgt^talion. 

§804.21     Effective  date.  ^ 

Notwithstanding  the  effe«.ti\  e  date  for 
other  portions  of  this  part,  this  subp.-,rt 
shall  apply  to  all  surface  and  ground- 
water withdrawals  initiated  cm  or  after 
January  11,  1979. 

§804.22    Definitions. 

Terms  used  in  this  subpart  sliall  tx- 
defined  as  set  forth  in  «?  803.3  of  this 
I  hapterr 

PART  805— HEARINGS/ 
ENFORCEMENT  ACTIONS 

Subpart  A— Conduct  of  Hearing 

.S.'( . 

Hor,  1     I'lihlic  hwirings 
M\?t2    .Adjudicatory  Hearing. 
Kri'j  1    ("onsolidation  ot  hndring 


80.5.4  loint  he.irings 

805.5  Transcript. 

805.6  Continuance. 

805.7  Effective  date. 

805.8  Di^finitions 

Subpart  B— Enforcement  Actions  and 
Settlements 

805.20  .S(.()[)c  ijf  Miljpiirt. 

805.21  Nofife  to  possible  violators. 

805.22  The  record  for  dotisionmakir,>; 
805  23  Adjuditatory  hearinns/iilL-fi.-tl 

viol.itions. 

805.24  Assessment  of  a  p«?naltv.'iitMt.!r.<  M 
or  rfjmedial  action. 

805.25  F.Klors  to  be  applied  in  fixiiiu 
penalty  amount. 

H05.28    Enforrc>ment  of  penaltios'.i'Mfitn.-tii 
or  remedial  orders. 

805.27  .S<;tflenient  by  agreement 

805.28  Effective  date. 

805.29  Definitions. 

Authority:  .Sees.  3  4(9).  3.5(5).  :mo.  15  . 
and  15  17.  I>ub.  L.  91-575,  84  .Sf.if.  15(N  ft 

Subpart  A— Conduct  of  Hearing 

§805.1    Public  hearings. 

(a)  A  public  hearing  shall  be 
c  onducted  in  the  following  instnm  cs: 

(1)  Addition  of  projects  or  adoption  ol 
amendments  to  the  comprehensive  pl.in 

(2)  Rulemaking. 

(3)  Approval  of  projei:ts. 

(4)  Hearing  rc'quested  bv  a  signalcirv 
party. 

(5)  When  in  the  opinion  of  the 
commission,  a  hearing  is  necessary  to 
give  adequate  consideration  to  issues 
relating  to  public  safety,  protection  cd 
the  environment,  or  other  important 
.societal  factors. 

(B)  At  all  other  times  required  b>  ibi 
compact  or  commission  regulations 

(b)  Notice  of  public  hearing.  At  lf.i--i 
20  days  l)efore  any  public  hearing 
required  by  the  compact,  notices  st.-ittn^' 
the  (iate,  time,  place  and  purpose  of  fh»- 
hearing  including  issues  of  interest  to 
the  commission  shall  be  published  ,il 
lea.st  once  in  a  newspaper  or 
newspapers  of  general  circulation  i:i  th.- 
area  affected.  Occasions  when  public 
hearings  are  required  by  the  i;onip.-ic.t 
include,  but  are  not  limited  to. 
amendments  to  the  comprehensive  pl.iu. 
drought  emergency  dec;larations,  and 
review  and  approval  of  diversions.  In  .tII 
other  c;ases.  at  least  10  days  prior  to  thf 
hearing,  notice  shall  be  posted  at  the 
office  of  the  commission,  mailed  b\  t;rvi 
class  mail  to  the  parties  who.  to  thr 
commission's  knowledge,  will 
participate  in  the  hearing,  and  maili-d 
by  first  class  mail  to  persons, 
organizations,  news  media  and 
governmental  entities  who  have  made 
requests  to  the  commission  for  notices 
of  hearings  or  of  a  particular  hearing.  In 
thei;ase  of  hearings  hcdd  in  c  onnection 
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with  rulemaki  ig.  notices  need  only  bt; 
forwarded  to  t  le  directors  of  the  New 
York  Register,  ;he  Pennsylvania 
Bulletin,  the  K  aryiand  Register,  and  the 
Federal  Registi  r.  and  it  is  sufficient  that 
this  notice  app  ear  only  in  the  Federal 
Register  at  lea:  t  20  days  prior  to  the 
hearing  and  in  each  individual  state 
publication  at  east  10  days  prior  to  any 
hearing  .scheduled  in  that  state. 

(c)  Participa  its  to  a  public  hiforing. 
(1)  Hearings  si  all  be  open  to  the  public. 
Participants  to  a  public  hearing  shall  be 
the  project  spc  nsor  and  the  commission 
staff.  Participa  its  may  also  be  any 
person  or  governmental  entity  wishing 
to  appear  at  th  >  hearing  and  make  an 
oral  or  written  statement.  Statements 
may  favor  or  o  )pose  the  project/ 
proposal  or  m;  y  simply  express  a 
position  withoit  specifically  favoring  or 
oppo.sing  the  p  rojeci/proposal. 
Statements  she  11  be  made  a  part  of  the 
record  of  the  h  ;aring,  and  written 
statements  ma    be  received  up  to  and 
including  the  list  day  on  which  the 
hearing  is  helc  ,  or  within  a  reasonable 
time  thereafter  as  may  be  specified  by 
the  presiding  offic-er,  which  time  shall 
be  not  less  thai  i  ten  days  nor  more  than 
.10  days,  excep  that  a  longer  time  may 
be  specified  if  equested  by  a 
participant. 

(2)  Participai  its  (except  the  project 
sponsor  and  th  j  commission  .staffl  are 
encouraged  to  ile  with  the  commission 
at  its  headquar  ers  written  notice  of 
their  intention  to  appear  at  the  hearing. 
The  notice  sho  aid  be  filed  at  least  ttiree 
days  priorto  tie  opening  of  the  hearing 

(d)  flepre.sen  ative  capacity. 
Participants  wi  shing  to  be  heard  at  a 
public  hearing  nay  appear  in  person  or 
be  represented  by  an  attorney  or  other 
representative.  A  governmental  entity 
may  be  represe  ited  by  one  of  its 
officers,  emplo  ,ees  or  by  a  designee  of 
the  govemmen  al  entity.  Any  person 
intending  to  appear  before  the 
commission  in  a  representative  capacity 
on  behalf  of  a  participant  shall  give  the 
commission  wi  itten  notice  of  the  nature 
and  extent  of  h  s/her  authorization  to 
represent  the  p  !rson  or  governmental 
entity  on  whos  (  behalf  he/she  intends  to 
appear. 

(e)  Descriptic  n  of  project.  When 
notice  of  a  pub  ic  hearing  is  issued, 
there  shall  be  a  /ailable  for  inspection  nt 
the  commissioi  offices  such  plans, 
summaries,  ma  )s,  statements,  orders  or 
other  supportir  g  documents  which 
explain,  detail,  amplify,  or  otherwise 
describe  the  project  the  commission  is 
considering.  In  itructionson  where  and 
flow  the  docun:  ents  may  be  obtained 
>vill  be  include!  in  the  notice. 

(H  Presiding ,  officer.  A  public  hearing 
shall  be  conduc  ted  by  the  commission. 


the  executive  director,  or  any  member  or 
designee  of  the  commission.  The 
presiding  officer  shall  have  full 
authority  to  control  the  conduct  of  the 
hearing  and  make  a  record  of  the  same 

§  805.2    Adjudicatory  hearing. 

(a)  Gt^nerally.  The  commission,  upon 
application  by  any  interested  party  or 
upon  its  own  motion,  may  determine 
that,  due  to  outstanding  issues  of  fcn:t, 
an  adjudicatory  hearing  shall  be 
conducted.  If,  for  any  reason,  the 
commission  determines  that  there  are 
not  sufficient  issues  of  fact  to  schedule 
an  adjudic'itorv  hearing,  it  may  still 
require  briers  or  oral  argument  on  any 
i.ssues  of  law. 

(b)  Hearing  procedure.  (1)  The 
presiding  officer  shall  have  the  power  to 
rule  upon  offers  of  proof  and  the 
admissibility  of  evidence,  to  regulate  tlie 
course  of  the  hearings,  to  hold 
conferences  for  the  settlement  or 
si-mplification  of  issues,  to  determine 
the  proper  parties  to  the  hearing,  to 
determine  the  scope  of  any  discovery 
procedures,  and  to  delineate  the  issues 
to  be  adjudicated. 

(2)  The  presiding  officer  shall  cause 
ea(  h  witness  to  be  sworn  or  to  make 
affirmation. 

(3)  Any  party  to  a  hearing  shall  have 
the  right  to  present  evidence  and  to 
examine  and  cross-examine  witnesses 

(4)  When  necessary,  in  order  to 
prevent  undue  prolongation  of  the 
hearing,  the  presiding  officer  may  limit 
the  number  of  times  any  witness  may 
testify,  the  repetitious  examination  or 
cross-examination  of  witnesses,  or  the 
extent  of  corroborative  or  cumulative 
testimony. 

(5)  The  presiding  officer  shall  exclude 
irrelevant,  immaterial  or  unduly 
repetitious  evidence,  but  the  parties 
shall  not  be  bound  by  technical  rules  of 
evidence,  and  all  relevant  evidence  of 
reasonably  probative  value  may  be 
re<:eived. 

(fi)  Any  party  may  appear  and  be 
heard  in  person  or  be  repre.sented  by  an 
attorney  at  law. 

(7)  Briefs  and  oral  argument  may  be 
required  by  the  presiding  officer  and 
shall  be  permitted  upon  request  made 
prior  to  the  close  of  the  hearing  by  any 
party.  They  .shall  be  part  of  the  record 
unle.ss  otherwise  ordered  by  the 
presiding  officer. 

(c)  Staff  and  other  expert  testimony. 
The  executive  director  shall  arrange  for 
the  presentation  of  testimony  by  the 
commission's  technical  staff  and  other 
experts,  as  he/she  may  deem  nece.ssary- 
or  desirable,  to  incorporate  in  the  record 
or  support  the  administrative  action, 
determination  or  decision  which  is  the 
subject  of  the  hearing. 


(d)  Written  testimony.  If  the  direct 
testimony  of  an  expert  witness  is 
expected  to  be  lengthy  or  of  a  complex, 
technical  nature,  the  presiding  officer 
may  order  that  such  direct  testimony  h- 
submitted  to  the  commission  in  sworn, 
written  form.  Copies  of  said  testimony 
shall  be  served  upon  all  parties 
appearing  at  the  hearing  at  least  ten 
days  prior  to  said  hearing.  Such  written 
testimony,  however,  shall  not  be 
admitted  whenever  the  witness  is  not 
present  and  available  for  cross- 
examination  at  the  hearing  unless  all 
parties  have  waived  the  right  of  cross- 
examination. 

(e)  Assessment  of  costs.  (1)  Whenever 
an  adjudicatory  hearing  is  required,  the 
costs  thereof,  as  herein  defined,  shall  be 
a.s.ses.sed  by  the  presiding  officer  to  the 
project  spon.sor  or  such  other  party  as 
the  hearing  officer  deems  equitable.  For 
the  purposes  of  this  section,  costs 
include  all  incremental  costs  incurred 
by  the  commission,  including,  but  not 
limited  to,  hearing  examiner  and  expert 
consultants  reasonably  necessary'  in  the 
matter,  stenographic  record,  rental  of 
the  hall  and  other  related  expenses. 

(2)  Upon  the  scheduling  of  a  matter 
for  adjudicatory  hearing,  the 
commission  secretary  shall  furnish  to 
the  applicant  a  rea.sonable  estimate  of 
the  costs  to  be  incurred  under  this 
section.  The  applicant  may  be  required 
to  furnish  security  for  suclr  costs  either 
by  cash  deposit  or  by  a  surety  bond  of 
a  corporate  surety  authorized  to  do 
business  in  a  signatory  state. 

(0  Findings  and  report.  The.presidin^ 
officer  shall  prepare  a  report  of  his/her 
findings  and  recommendations.  The 
report  shall  be  served  by  personal 
service  or  certified  mail  (return  receipt 
requested)  upon  each  party  to  the 
hearing  or  its  counsel  unless  all  parties 
have  waived  service  of  the  report.  Anv 
party  may  file  objections  to  the  report 
within  20  days  after  the  ser\'ice  upon 
the  party  of  a  copy  of  the  report.  A  brief 
shall  be  filed  together  with  objections 
and  briefs  shall  be  promptly  submitted 
to  the  commission.  The  commission 
may  require  or  permit  oral  argument 
upon  such  submission  prior  to  its 
decision. 

(g)  Action  by  the  commission.  The 
commission  will  act  upon  the  findings 
and  recommendations  of  the  prt^siding 
officer  pursuant  to  law.  The 
determination  of  the  commission  will  be 
in  writing  and  shall  be  filed  together 
with  any  transcript  of  the  hearing, 
report  of  the  hearing  officer,  objec  tions 
thereto,  and  all  plans,  maps,  exhibits 
and  other  papers,  records  or  documents 
relating  to  the  hearing. 
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§  805.3    Consolidation  of  hearing. 

Tlie  commission  ma>  order  any  tuu 
or  more  public  hearings  involving  a 
common  or  related  question  of  law  or 
fat;!  to  be  consolidated  for  hearing  on 
any  or  all  the  matters  at  issue  in  such 
hearings. 

§  805.4    Joint  tiearings. 

The  commission  may  ( ondiK.t  j)uhli(. 
hearings  in  concert  with  any  other 
agency  of  a  signalorv  party.' 

§805.5    Transcript 

A  verbatim  transcript  of  tiie 
adjudicatory  hearings  shall  be  kept  by 
the  commission.  Other  public  hearings 
may  be  electronicaliy  recorded  and  a" 
transcript  made  only  if  deemed 
necessary  by  the  executive  director  or 
genera!  counsel.  A  certified  copv  of  the 
transcript  and  exhibits  .shall  be  available 
for  review  during  business  hours  at  the 
commission's  headquarters  to  anvone 
u  ishing  to  examine  them.  Persons 
wishing  to  obtain  a  copv  of  the 
transcript  of  any  hearing  shall  make 
arrangements  to  obtain  it  dirw;tlv  from 
the  recording  steiiograplier  at  their 
expense. 

§  805.6    Continuance. 

The  sponsor  and  all  (.ther  persons 
wishing  to  be  heard  should  be  prepared 
to  proceed  on  the  date  of  the  hearing. 
Applications  for  continuances  will  not 
he  granted,  except  when  good  (  ause  is 
shown. 

§805.7    Effective  date. 

Tiiis  subpart  shall  be  effective  on 
leffective  dale  of  final  rulel. 

§  805.3    Definitions. 

Terms  used  in  this  subpart  shall  be 
dt.'iined  as  set  forth  in  §H(l3.rt  of  this 
chapter. 

Subpart  B— Enforcement  Actions  and 
Settlements 

§  805.20    Scope  of  subpart. 

This  subpart  shall  be  applicable 
where  the  commission  has  infornjation 
uidicating  that  a  person  or  governmental 
entity  (hereafter  referred  to  as  alleged 
violator)  has  violated  or  attempted  to 
violate  any  provision  of  the  compact  or 
any  of  the  co.-rur.ission'.s  rules, 
regulations  or  orders. 

§  805.21     Notice  to  possible  violators. 

Upon  direction  of  the  commission, 
the  executive  director  shall,  and  in  all 
other  instances,  the  executive  director 
may  require  an  alleged  violator  to  show 
cause  before  the  commission  why  a 
peiuilty  should  not  be  assessed  in 
accordance  with  the  provisions  of  this 
chapter  and  section  15  17  of  the 


compact.  The  notice  to  the  alleged 
violator  shall: 

(a)  Set  forth  the  date  on  which  the 
alleged  violator  shall  respond: 

(b)  Set  forth  any  information  to  be 
submitted  or  produced  by  the  alleged 
violator:  and 

((.)  Specify  the  violation  that  is  alleged 
to  have  occurred. 

§  805.22    The  record  for  decision-making. 

(a)  Written  submission.  In  addition  to 
the  information  required  by  the 
commission,  any  alleged  violator  .shall 
be  entitled  to  submit  in  writing  any 
other  informn'ion  that  it  desires  *o  make 
available  io  the  commission  before  it 
shall  act.  The  e.xecutive  director  may 
require  documents  to  be  certified  or' 
otherwi.se  authenticated  and  statements 
to  be  verified.  The  commission  may  also 
receive  written  submissions  from  any 
other  persons  as  to  whether  a  violation 
has  occurred  and  the  adverse 
con.sequences  resulting  from  a  violation 
of  the  compact  or  the  commission's 
rules,  regulations  and'orders. 

(h)  Presentation  to  the  commission 
On  the  date  set  in  the  notice,  the  alleged 
violator  shall  have  the  opportunity  to 
supplement  its  written  presentation 
before  the  commission  by  any  oral 
.statement  it  wishes  to  present  and  shall 
be  prepared  to  respond  to  any  questions 
from  the  conuni.ssion  or  its  staff  or  to  the 
statements  submitted  by  persons 
affected  by  the  alleged  violation. 

§  805.23    Adjudicatory  hearings/alleged 
violations. 

(a)  An  adjudicatory  hearing  (which 
may  be  in  lieu  of  or  in  addition  to 
proceedings  pursuant  to  §§805.21  and 
805.22)  shall  not  be  .scheduled  unless 
the  e.xecutive  director  or  the 
commission  determines  that  a  hearing  is 
required  to  have  an  adequate  record  for 
the  commission,  or  the  commission 
dire<;ts  that  such  a  hearing  be  held. 

(h)  If  an  adjudicatory  hearing  is 
.scheduled,  the  alleged  violator  shall  J>e 
given  at  least  14  days  v\Titten  notice  of 
the  hearing  date  unle.ss  waived  by 
consent.  Notice  of  such  a  hearing  may 
be  given  to  the  general  public  and  the 
pres.-;  in  the  manner  provided  in 
§H05.1(b).  but  may  be  waived  by  the 
executive  director. 

(c)  Except  to  the  extent  inconsistent 
wilh  the  provisions  of  this  subpart, 
adjudicatory  hea.nngs  shall  be 
condu<;ted  in  accordance  with  the 
pro\  isicns  of  §ii  805.2  through  ROS.fi. 


the  abatement  and  remedial  actions  to 
be  required.  Such  a  recommendation 
shall  be  in  writing  and  shall  set  forth  the 
basis  for  the  penalty  amount  proposed. 
Based  upon  the  record  submitted  to  the 
commission,  the  commission  .shall 
decide  whether  a  violation  has  occurred 
that  justifies  the  imposition  of  a  penaltv 
pursuant  to  sectionl5.17  of  the  compa'tl 
or  the  requirement  of  abatement  or 
remedial  action.  If  it  is  found  that  su(  h 
a  violation  has  occurred,  the 
commission  shall  determine  the  amount 
of  the  penahy  to  be  paid  and  the  nature 
of  the  abatement  or  remedial  action  to 
be  undertaken. 

§  805.25    Factors  Io  be  applied  in  fi.ring 
penalty  amount 

(a)  Consideration  shall  be  given  to  the 
following  factors  in  deciding  the 
amount  of  any  penaltv  or  any 
settlement: 

(1)  Previous  violation,  d  any.  of  the 
(  onipa(  t.  commission  regulations  or 
orders: 

(2)  The  intent  of  the  alleged  violator: 

(3)  The  extent  to  which  Ihe  violation 
caused  adverse  environmental 
consequences: 

(4)  The  costs  inc:urred  bv  the 
(onuiiission  or  any  signato.ry  par!> 
relating  to  the  failure -to  iiomply  wilh  the 
compact,  commission  regulations  or 
orders: 

(5)  The  extent  to  which  the  violator 
has  cooperated  with  the  conmu'.ssion  in 
correctitig  the  violation  and  remediating 
any  adverse  consequences  or  harm  that 
has  resulted  therefrom: 

(6)  The  extent  to  whi(  h  the  failure  to  • 
comply  with  the  ( ommissions  (U)mpa(.t 
and  regulations  was  e'.onomically 
beneficial  to  the  violator:  and 

(7)  The  length  of  time  over  whidi  the 
violation  occurred  and  the  amount  of 
water  used  dunng  that  time  period. 

(b)  The  commission  retains  the  right 
to  waive  any  penalty  or  reduce  the  " 
amount  of  the  pei-ji'ty  should  it    ' 
determine  that,  after  consideration  of 
Ihe  factors  in  paragraph  (a)  of  this 
section,  extenuating  circumstances 
justifv  such  action 


§  805.24    Assessment  of  a  penalty' 
abatement  and  remedial  action. 
Tiu!  executive  director  may 
reconmiend  to  the  commission  the 
amount  of  the  penalty  to  be  impos*-d  or 


§  805.26    Enforcement  of  penalties/ 
abatement  or  remedial  orders. 

.•\!iy  penally  imposed  cr  abatement  or 
remedial  action  ordered  by  the 
c:ommission  shall  be  paid  or  cnmpU-ted 
within  such  time  period  as  sh.dl  be 
fixed  by  the  commission.  The  executive 
dire<;lor  and  commission  couns«d  an; 
authorized  to  take  such  action  as  may  Ix- 
necessary  to  assure  enforcement  of  this 
Subpart.  If  a  pro<:eeding  before  a  <.<iurt 
bet;omes  necessary,  the  action  of  tin- 
r:onimission  in  detenniniiig  a  i>enallv 
anmunt  shall  r.onslilute  Ihe  penallv 
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§  805.29    Definitions. 

Terms  used  in 
defined  as  set 
chapter. 

IFK  D<>(..  9-1-1 38.51 

BILLING  CODE  704(M>1 


Vinyl  Pyrroiidon*^ 
Dimethylamin 
Copolymer;  Tolet-ance 


<  ( 


fro  n 
ill 


L 


SUMMARY:  This  d 
an  exemption 
tolerance  be  esta 
vinyl  pyrrolidoni- 
dimethylaminoet 
copolymer  (CAS 
when  used  as  an 
(leaching  inhi 
dispersablt;  aggrt*a 
suspension  stabil 
lurmulations  app 
or  to  raw  agri(  ult 


ibitf  r 


nded  by  the 
fixed  by  the  court 
15.17ofthe 


his  subpart  shall  be 
in  SH()3..3ofthis 


Fiii!(ih-7-94;ft.4r)iimi 


ENVIRONMENT/^L  PROTECTION 

AGENCY 

40CFR  Part  180 
[OPP-300344;  FRL(-4868-1] 
RIN  2070-AC18 
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AGENCY:  Environfienlal  Prote<;tion 
Ag(m(  y  (EPA). 
ACTION:  Proposed  rule. 
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harvest,  and  to  animals.  This  proposed 
regulation  was  requested  by 
International  Specialty  Products. 
DATES:  Comments,  identified  by  the 
document  control  number  |OPP- 
300344),  must  be  received  on  or  before 
July  8.  1994. 

ADDRESSES:  By  mail,  submit  written 
comments  to:  Public  Response  and 
Program  Resources  Branch,  Field 
Operations  Division  (7.5060,  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St..  S\V.. 
Washington,  DC  20460.  In  person, 
deliver  comments  to:  Rm.  1 132,  Crystal 
Mall  BIdg.  #2,  1921  Jefferson  Davis 
Hwy.,  Arlington,  VA  22202. 

Information  submitted  as  a  comment 
concerning  this  document  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 
"Confidential  Business  Information" 
(CBl).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  pari  2. 
A  copy  of  the  connnent  that  does  not 
contain  CBl  must  \ie  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
will  be  included  in  the  public  docket  by 
EPA  without  prior  notice.  The  public 
docket  is  available  for  public  inspe<:tion 
in  Rm.  1132  at  the  address  given  above, 
from  8  a.m.  to  4  p.m.,  Monday  through 
Fridny,  excluding  legal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Tina  Levine,  Registration  Support 
Branch,  Registration  Division  (7505W), 
Office  of  Pesticide  Programs, 
Environmental  Protection  Agency.  401 
M  St..  SW..  Washington.  DC  204B0. 
Office  lo<;ation  and  telephone  number: 
2800  Crystal  Drive,  North  Tower,  fith 
floor.  Arlington.  VA  22202,  (703)-30a- 
8393. 

SUPPLEMENTARY  INFORMATION: 
International  Specialty  Products,  13fil 
Alps  Rd.,  Wayne,  N)  07470,  submitted 
pesticide  petition  (PP)  4E04319  to  EPA 
reque.sting  that  the  Administrator, 
pursuant  to  section  408(e)  of  the  Federal 
Food.  Drug,  and  Cosmetic  Act  (FFDCA) 
(21  U.S.C.  346a(e)),  propose  to  amend 
40  CFR  180.1001(c)  by  establishing  an 
exemption  from  the  requirement  of  a 
tolerance  for  residues  of  vinyl 
pyrrolidone- 

dimethylaminoethylmelhacrvlate 
copolymer  (CAS  Reg.  No.  SO.SSl-.SOO) 
when  used  as  an  inert  ingredient 
(leaching  inhibitor,  binder  for  water 
di.spersable  aggregates,  sticker  and 
suspension  stabilizer)  in  pesti<;ide 
lormulations  applied  to  growing  (.rops 
or  to  raw  agricultural  commodities  after 
harvest,  and  to  animals. 

Inert  ingredients  are  all  ingredients 
llial  are  not  active  ingredients  as  defined 


in  40  CFR  153.125,  and  include,  but  a'-e 
not  limited  to,  the  following  types  of 
ingredients  (except  when  they  have  .t 
pe.sticidal  efficacy  of  their  own): 
solvents  such  as  alcohols  and 
hydrocarbons;  surfactants  such  as 
polyoxyethylene  polymers  and  fatty 
acids;  carriers  such  as  clay  and 
diatomaceous  earth;  thickeners  such  as 
carrageenan  and  modified  cellulose; 
wetting,  spreading,  and  dispersing 
agents;  propellants  in  aerosol 
dispensers;  microencapsulating  agents: 
and  emulsifiers.  The  term  "inert"  is  not 
intended  to  imply  nontoxicity;  the 
ingredient  may  or  may  not  be 
chemically  active. 

The  data  submitted  in  the  petition 
and  other  relevant  material  have  been 
evaluated.  As  part  of  the  EPA  policv 
.statement  on  inert  ingredients, 
published  in  the  Federal  Register  ol 
April  22,  1987  (52  FR  13305),  the 
Agency  set  forth  a  list  of  studies  that 
would  generally  be  used  to  evaluate  tin- 
risks  posed  by  the  presence  of  an  inert 
ingredient  in  a  pe.sticide  formulation. 
However,  where  it  can  be  determined 
w  ithout  that  data  that  the  inert 
ingredient  will  present  minimal  or  no 
risk,  the  Agency  generally  does  not 
require  some  or  all  of  the  listed  studies 
to  rule  on  the  propo.sed  tolerance  or 
exemption  from  the  requirement  of  a 
tolerance  for  an  inert  ingredient.  The 
Agency  has  decided  that  no  data,  in 
addition  to  that  described  below,  for 
vinyl  pyrrolidone- 
dimethy  lam  inoethylmethacry  late 
copolymer  will  need  to  be  submitted. 
The  rationale  for  this  decision  is 
described  below: 

In  the  case  of  certain  chemical 
substances  that  are  defined  as 
"polymers."  the  Agency  has  established 
a  set  of  criteria  which  identify  categories 
of  polymers  that  present  low  risk.  These 
criteria  (described  in  40  CFR  723.250) 
identify  polymers  that  are  relatively 
unreactive  and  stable  compared  to  other 
(hemical  substances  as  well  as  polvniers 
that  typically  are  not  readily  absorbed. 
These  properties  generally  limit  a 
polymer's  ability  to  cause  adverse 
effects.  In  addition,  these  criteria 
exclude  polymers  about  which  little  is 
known.  The  Agency  believes  that 
polymers  meeting  the  criteria  noted 
above  will  present  minimal  or  no  risk. 
Vinyl  pyrrolidone- 
dimethy  lam  inoethyimethacry  late 
copolymer  conforms  to  the  definition  ol 
a  polymer  given  in  40  CFR 
723.2'50(b)(ll)  and  meets  the  following 
criteria  that  are  used  to  identify  low-risk 
polymers: 

1.  The  minimum  number-average 
molecular  weight  of  vinyl  pyrrolidone- 
dimtJt  by  lam  inoethylmethacry  late 
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copolymer  is  greater  than  20.()0(J. 
Substances  with  molecular  weights 
greater  than  400  generally  are  not 
a}),sorbed  through  the  intact  skin,  and 
substances  with  molecular  weights 
greater  than  1.000  generally  are  not 
absorbed  through  the  intact 
gastrointestinal  (GI)  tract.  Chemicals  not 
absorbed  through  skin  or  GI  tract 
generally  are  incapable  of  eliciting  a 
toxic  response. 

2.  Vinyl  pyrrolidone- 
dimethylaminoethyimethacrylatt; 
copolymer  is  not  a  cationic  polymer,  nor 
is  it  reasonably  anticipated  to  become  a 
cationic  polymer  in  a  natural  aquatir; 
environment. 

3.  Vinyl  pyrrolidone- 
dim-jthylaminoethylmethacryiate 
copolymer  does  not  contain  let>s  than 
32.0  percent  by  weight  of  the  atomir: 
element  carbon. 

4.  Vinyl  pyrrolidone- 
dimefhylaminoethylmethacrylate 
copolymer  contains  as  an  integral  part 
of  its  composition  the  atomic  elements 
carbon,  hydrogen,  nitrogen,  and  oxvgen. 

.5.  Vinyl  pyrrolidone- 

dlmythyiaminoethylmethacrylate 
copolymer  does  not  contain  as  an 
integral  part  of  its  composition,  except 
as  i.mpurities.  any  elements  other  than 
those  listed  in  4dCFK  723.250(d)(,3)(ii). 

f).  Vinyl  pyrrolidone- 
dimethylaminoethylmethacrylate 
copolymer  is  not  a  biopolymer.  a 
synthetic  equivalent  of  a  biopolymer,  or 
a  derivative  or  a  modification  of  a 
biopolymer  that  is  substantially  intact. 

7.  Vinyl  pyrrolidone- 
dimethylaminoethylmethacrylate 
copolymer  is  not  manufactured  from 
reactants  containing,  other  than 
impurities,  halogen  atoms  or  cyar.o 
groups. 


H-  Vinyl  pyrrolidone- 
dimethylaminoethylmethacr>late 
copolymer  does  not  contain  a  reactive 
functional  group  that  is  intended  or 
reasonably  anticipated  to  undergo 
further  reaction. 

9.  Vinyl  pyrrolidone- 
dimelhylaminoethylmethacrylate 
copolymer  is  not  designed  or  rea.sonably 
exp'jcted  to  substantially  degrade, 
decompose,  or  depolymerize. 

Ba.sed  on  the  information  above  and 
review  of  its  use.  EPA  has  found  that, 
when  used  in  accordance  with  good 
agricultural  practice,  this  ingredient  is 
useful  and  a  tolerance  is  not  necessary 
to  protect  the  public  health.  Therefore. 
EPA  proposes  that  the  exemption  from 
the  requirement  of  a  tolerance  be 
established  as  set  forth  below. 

Any  person  who  has  registered  or 
submilled  an  application  for  registration 
of  a  pesticide,  under  the  Federal 
Insecticide.  Fungicide,  and  Rodenticide 
Act  (FIFRA)  as  amended,  that  contains 
any  of  the  ingredients  listed  herein  niav 
request  within  30  days  after  the 
publication  of  this  document  in  the 
Federal  Register  that  this  rulemaking 
proposal  be  referred  to  an  Advisory 
Conmiittee  in  accordance  with  se<  tiori 
40H(e)oftheFFDCA. 

Interested  persons  are  invited  to 
submit  written  comments  on  the 
proposed  regulation.  Comments  must 
bear  a  notation  indicating  the  document 
control  number  lOPP-300344).  All 
written  comments  filed  in  response  to 
this  petition  will  be  available  in  the 
Public  Response  and  Program  Resources 
B.-anch,  at  the  address  given  above,  from 
8  a.m.  to  4  p.m..  Monday  through 
Friday,  except  legal  holidays. 

The  Office  of  Management  and  Budge! 
has  exempted  this  rule  from  the 


requirements  of  section  2  of  Executive 
Order  12866. 

Pursuant  to  the  retjiiiremeiils  ol  the 
Regulatory  Flexibility  Act  (Pub.  L  96- 
3.^4,  94  Stat.  1164.  5  U.S.C.  601-612). 
the  Administrator  has  dttermined  that 
regulations  establishing  new  toleiances 
or  raising  tolerance  levels  o.- 
establishing  exemptions  from  tohranco 
requirements  do  not  have  an  economic 
impact  on  a  substantial  number  of  small 
entities.  A  certification  statement  to  this 
»'ffecl  was  published  in  the  Federal 
Register  of  May  4.  1981  (46  FR  249,S0). 

list  of  Subjects  in  40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Pesticides 
and  pests.  Recording  and  recordkwping 
requirements. 

Dated:  May  26.  l'(94. 

Stephanie  R.  Lrenc, 

/1<  7;>i^'  Diriitor.  ficfiislnitmn  l)i\t^u,:i.  Offifr 
ofPfhticidt:  Progmms 

Therefore,  if  is  firoposed  that  411  CFR 
part  180  be  amended  as  follows: 

Part  180— [Amended] 

1.  The  authority  citation  tor  part  IftO 
continues  to  read  as  follows: 

.\ulhority:  21  f.S.C    iAbu  aiiti  .(71 

2.  Sw;tion  180.1001(c)  isaniended  by 
adding  and  alphobeticnllv  inserting  the 
inert  ingredienl.  to  r^.nd  as  follows: 

§  180.1001     Exemptions  from  ttie 
requirement  of  a  tolerance. 


(c) 


Inert  ingredients 


Limits 


Uses 


Vinyl  pyrrolidone-dimethylaminoettsylmethacrylate  co- 
polymer (CAS  Reg.  No.  30531-590),  minimum  num- 
ber average  molecular  weight  20,000.. 


Leactiing  inhibitor,  txrxJer  for  water  dispersabie  aggre- 
gates, sticker  and  suspension  stabilizer 
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Because  of  staffing  and  resource 
limitations,  we  cannot  accept  comments 
by  facsimile  (FAX)  transmission.  In 
commenting,  please  refer  to  fde  code 
FPD-409-P.  Comments  received  timely 
will  be  available  for  public  inspection  as 
they  are  received,  generally  beginning 
approximately  3  weeks  after  publication 
of  a  document,  in  room  309-G  of  the 
Department's  offices  at  200 
Independence  Avenue,  SW.. 
Washington,  DC.  on  Monday  through 
Friday  of  each  week  from  8:30  a.m.  to 
5  p.m.  (phone:  (202)  690-7890). 

For  comments  that  relate  to 
information  collection  requirements, 
mail  a  copy  of  comments  to:  Allison 
Herron  Fydf,  HCFA  Desk  Officer,  Office 
of  hiformation  and  Regulatory  Affairs, 
Room  3001.  New  Executive  Office 
Building,  Washington.  DC  20503. 

Copies:  To  order  copies  of  the  Federal 
Register  containing  this  document,  .send 
your  request  to:  New  Orders. 
Superintendent  of  Documents,  P.O.  Box 
371954,  Pitt.sburgh,  PA  15250-7954. 
Specify  the  date  of  the  i.ssue  requested 
i!!id  enclose  a  check  or  monev  order 
payable  to  the  Superintendent  o\ 
Documents,  or  enclose  your  Visq.or 
MasterCard  number  and  expiration 
d.ite.  Credit  card  orders  cai.  also  be 
placed  by  calling  the  order  desk  at  (202) 
783-3238  or  by  faxing  to  (202)  275- 
6;)02.  The  cost  for  each  copy  is  54. 50. 
As  an  alternative,  you  can  view  and 
[jhotocopy  the  Federal  Register 
document  at  most  libraries  designated 
as  Federal  Depository  Libraries  and  at 
many  other  public  and  academic 
libraries  throughout  the  country  that 
receive  the  Federal  Register. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  Goldberg— Simplified  Co.sl 

Reporting  (410)  966-4517 
Rcjbert  Kuhl— All  Other  Issues  (410) 

966-4597 

SUPPLEMENTARY  INFORMATION: 

\.  Background 

A.  Pnymtfiii  on  a  Hfnsonahlf  Crn^t  Basis 

Skilled  nursing  facilities  (SNFs)  are 
paid  on  the  basis  of  rea.sonable  cost  as 
di;fined  by  .section  1861(v)(l)  of  the 
Social  Security  Act  (the  Act).  Under  this 
Sfction.  the  Secretary  is  also  authorized 
to  establish  limits  on  the  allowable  co.sis 
ii.curred  by  providers  of  health  care 
s(;rvices,  such  as  SNFs.  in  fiirnishing 
care  to  Medicare  beneficiaries.  The 
limits  .are  based  on  estimates  of  the  costs 
necessary  for  the  efficient  delivery  of 
needed  health  services.  Implementing 
regulations  appear  at  42  CFR  413.30. 

Sections  1861(v)(l)(A).(v)(l)(E), 
(v)(7).  and  1888  of  the  Act  provide 
authority  for  the  payment  of  routine 


service  costs  to  SNFs.  Section  1888  of 
the  Act  provides  for  the  following: 

•  Separate  cost  limits  for  hospifal- 
ba.sed  and  freestanding  SNFs. 

•  Cost  limits  for  fieestanding  SNFs 
are  to  be  set  at  112  percent  of  the  mean 
inpatient  routine  service  costs  for 
freestanding  SNFs  in  urban  and  niral 
areas  respectively. 

•  Cost  limits  for  hospital-based  SNFs 
are  to  be  set  at  the  freestanding  limit 
plus  50  percent  of  the  difference 
between  112  percent  of  mean  per  diem 
hospital-ba.sed  inpatient  routine  servi(,e 
costs  for  urban  and  rural  SNFs. 
respef:tively.  and  the  freestanding  limil. 

•  For  cost  reporting  periods 
beginning  before  October  1,  1993.  cost 
differences  between  hospital-ba,sed  and 
freestanding  SNFs  attributable  to  excess 
overhead  allocations  resulting  from 
Medicare  payment  principles  are 
recognized  as  an  add-on  to  the  cost  limil 
for  hospital-based  SNFs,  as  determined 
by  the  Secretary.  Section  13503(a)(3)  of 
the  Omnibus  Budget  Reconciliation  A(.t 
of  1993  (Pub.  I..  103-66)  eliminated  this 
add-on  for  cost  reporting  periods 
beginning  on  or  after  October  1.  1993. 

H.  legislation 

On  April  7.  1986,  the  Consolidated 
(3mnibus  Budget  Reconciliation  Act  of 
1985  (Pub.  L.  99-272)  was  enacted. 
S-ction  9126(a)  of  Public  Law  99-272 
added  a  new  section  (d)  to  se<:tion  1888 
of  the  Act  to  require  the  establishmeni 
of  prospectively  determined  payment 
rates  for  routine  .services  fumi.shed  by 
certain  SNP's.  (Technical  changes  to 
section  1888(d)  of  the  Act  were 
siib.sequentlv  made  in  sections 
ia95(b)(7)(A)  and  (b)(7)(B)  of  the  Tax 
Reform  Act  of  1986  (Pub.  L.  99-514).) 

In  respon.se  to  a  strong  interest  by 
Congress  in  beneficiary-  access  to  SNF 
care.  HCFA  conducted  a  study  of  SNF 
payment  on  a  reasonable  cost  basis.  The 
first  results  of  this  study  were  reported 
to  Congress  in  1985  (See  Health  Care 
Financing  Review,  Fall  1986,  Vol.  8.  No. 
1).  This  study  showed  that  it  was  widely 
believed  that  the  current  payment 
system  contributed  to  the  limited  access 
to  care  and  that  the  reporting  burden 
involved  plus  the  time  delay  in 
dete/mining  exact  payment  amounts 
i'lherent  in  this  system  due  to 
retrospective  payment  adjustments  may 
have  discouraged  facilities  that  would 
have  had  a  low  Medicare  patient  load 
from  furnishing  services  to  Medit  are 
beneficiaries.  A  change  was  needed  to 
increase  beneficiary  access  to  SNF 
.servii:es  by  easing  the  reporting  burden 
for  low  volume  SNFs.  In  enading 
section  9126(a)  of  Public  Law  9<l-272, 
(.ongress  made  this  (  hange  possible. 


Section  1888(d)  of  the  Act  provides 
that  the  prosptictively  determined 
payment  rate  is  optional  for  the  eligible 
SNFs.  and  it  is  to  be  determined  on  a 
|)er  diem  basis  for  the  cost  of  fiirnishing 
inpatient  routine  services  and 
dissociated  capital-related  costs.  As 
specified  in  the  Conference  Committee 
Report  accompanying  Public  Law  99- 
272  (H.R.  Rep.  No.  453.  99th  Cong..  2nd 
Sess.  480  (1985)),  the  rates  paid  to 
proprietary  SNFs  were  to  include  a 
fomponent  for  return  on  e(]uity  related 
to  routine  service  costs. 

The  specific  provisions  of  section 
9l2ti  of  Public  Law  99-272  are  as 
follows: 

•  Requirements  for  Eligibility  To 
Receive  SNF  Prospectively  Determined 
Payment  Rate:  Maximum  Medicare 
Inpatient  Days 

Under  .section  1888(d)(  l/  of  the  Act. 
SNFs  that  had  fewer  than  1.500 
McHlicare  inpatient  days  in  one  cost 
re()orling  period  have  "the  option  of 
being  paid  on  the  basis  of  a 
prospectively  determined  payment  rate 
i:i  the  following  cost  reporting  period. 

•  Determining  the  Amount  of  Payment 
for  Routine  Services 

Section  1888(d)(2)  of  the  Act  requires 
that  the  amount  of  payment  under  the 
SNF  prospectively  determined  payment 
rate  system  be  determined  on  a  per  diem 
basis.  However,  it  may  not  exceed  the 
limit  on  routine  service  costs  .set  forth 
in  section  1888(a)  of  the  Act  with 
respe<;t  to  the  facility,  adjusted  to  take 
into  account  average  capital-related 
costs  with  respect  to  the  type  and 
location  of  the  facility.  Tlie  limit  used 
lor  this  purpose  is  the  applicable 
routine  service  cost  limit  in  effe<:t  when 
the  provider  elects  to  be  paid  a 
prosf»ectivelv  determined  payment  rate. 
For  SNFs  located  in  an  urban  area,  the 
prospectively  determined  payment 
amount  is  equal  to  105  percent  of  the 
mean  of  the  per  diem  reasonable  routine 
service  and  routine  capital-related  costs 
of  .services  for  SNFs  in  urban  areas 
within  the  same  census  region.  The 
mean  per  diem  is  determined  without 
rttgard  to  the  limitations  of  .section 
1888(a)  of  the  Act  and  is  adjusted  for 
ilifferent  area  wage  levels. 

For  SNFs  located  in  a  rural  area,  the 
prospectively  determined  payment 
amount  is  equal  to  105  percent  of  the 
mean  of  the  per  diem  reasonable  routine 
service  and  routine  capital-related  costs 
uf  covered  services  for  SNFs  in  rural 
areas  within  the  same  census  region 
The  mean  per  diem  is  determined 
without  regard  to  the  limitations  of 
section  1888(a)  of  the  Act  and  is 
adjusted  for  different  awn  wage  levels 


•  Determining  Area  Prosp«n;t ively 
Detennined  Payment  Rates 

Section  1888(d)(3)  of  the  Act  requin-v 
that,  for  purposes  of  determining  SNF 
prospe<  lively  determined  payment 
ratf!S.  urban  and  rural  areas  be 
determined  in  the  same  manner  as  for 
purposes  of  section  1888(a)  of  the  Act 
(that  is.  the  provisions  governing  the 
SNF  cost  limit.s).  It  further  requires  thai 
the  term  "region"  have  the  same 
meaning  as  that  under  section 
1886(d)(2)(D)  of  the  Act.  That  section 
defines  "region"  for  purposes  of  the 
inpatient  hospital  prospective  payment 
system  as  one  of  the  nine  census 
divisions,  comprising  the  50  States  and 
the  District  of  Columbia,  that  are 
established  by  the  Bureau  of  the  Census 
for  statistical  and  reporting  purposes. 
Since  rates  must  be  determined  on  a 
regional  basis,  eligibility  is  limited  to 
SNFs  within  the  areas  for  w  hi(  h  rates 
are  available. 

•  Notification  Required 

I'lider  section  1888(d)(4)  ot  the  Act. 
tlie  Secn^tar>-  is  required  to  establish  the 
prospec;t ively  determined  payment  rates 
for  each  Federal  fiscal  year,  at  least  90 
days  prior  to  the  beginning  of  that  fiscal 
>ear.  The  law  also  requires  an  SNF  to 
notify  the  Secretary  of  it»intention  to  In- 
paid  a  prospectively  determined 
payment  rate  no  later  than  30  days 
before  the  beginning  of  the  cost 
reporting  })eriod  for  which  the  request  is 
made. 

•  Cost  Rejiort  Simplification 

Under  section  1888(d)(5)  of  the  Act. 
the  Secretary  is  required  to  provide  for 
a  simplified  cost  report  to  be  filed  by 
S.NFs  being  paid  under  prospw:t ively    • 
determined  payment  rates.  This  cost 
report  must  require  only  the  cost 
information  necessary  for  determining 
prospectively  detennined  payment  rates 
in  accordance  with  section  1888(d)(2)  of 
the  Act  and  reasonable  costs  of  ancillary 
servif:es. 

•  Payment  for  Ancillary  Services 

Section  ia88(d)(6)  of  the  Act  provides 
that,  in  the  case  of  an  SNF  rt,'ceiving 
prospectively  determined  payment 
rat(!s.  the  Secretary  may  pay  for 
ancillary  services  on  a  reasonable  charge 
basis,  rather  than  on  a  cost  basis,  if  the" 
Secretary  determines  that  a  reasonable 
charge  basis  provides  an  equitable  level 
of  payment  and  eases  the  SNFs 
n^porting  burden. 

•  Costs  of  Implementing  Nursing  Home 
Reform  Provisions 

Set;tion  1888(d)(7)  of  the  Act  requir«;s 
that  the  computation  of  the  rates  of 
payment  take  into  account  the 


additional  costs  of  implementing 
nursing  home  reform  provisions 
(including  the  co.sts  of  conducting  luirv 
aide  training  and  competency 
evaluation  programs).  In  the  manual 
issuances  effective  on  or  after  October  1. 
1989,  we  have  allowed  for  an 
adjustment  to  the  f)rospe(.tiyely 
determined  payment  rates  toaa.oiint  lor 
these  additional  costs.  However,  this 
adjustment  is  necessary  only  if  the  cost 
data  used  to  develop  the  [irosiu'c  tivelv 
determined  payment  raltfs  were 
compiled  from  cost  reporting  periods 
that  began  prior  to  October  1.  19911.  tin- 
effective  date  of  the  nursing  home 
reform  provisions.  In  the  fiiture.  when 
later  cost  report  data  reflect  these 
additional  costs,  the  resulting 
prospectively  determined  payment  raii-s 
will  automatically  include  these  c  osis 
and  an  adjustment  will  not  be 
nw;essary.  Therefore,  we  believe  that  it 
is  not  necessary  to  implement  tliis 
provision  in  the  proposed  n-gulations. 

Ill  addition,  section  93li(;i)  of  the 
Omnibus  Budget  Reconciliation  Ai  t  ot 
1986  (Pub.  L.  99-509).  which  was 
enacted  on  Octofier  21.  1986.  amended 
section  1815  of  the  Act  to  identify 
situations  in  which  we  are  to  provide 
(or  continue  to  provide)  payment  on  a 
periodic  interim  basis.  Se<;tion 
1815(e)(2)(C)  of  the  Act  specifically 
dire<:ts  that  periodic  interim  payments 
be  made  available  to  facilities  furnishing 
extended  care  services,  including 
facilities  being  paid  on  a  n;asonable  ( ost 
basis  as  well  as  those  being  paid 
prospectively  determined  payment 
rates. 

Section  1815(e)(2)  of  Hie  .\ct  provides 
that  periodic  interim  payments  be  made 
under  the  standards  established  under 
S405.454(j)  of  the  regulations  (noyv 
redesignated  as  §413. 64(h):  see  51  FR 
34790.  September  30.  1986).  Section 
413.64(h)(2)  sets  forth  the  requirements 
that  providers  of  health  care  servic:es 
(such  as  SNFs)  must  meet  in  order  to 
qualify  for  periodic  interim  payments. 
The  requirements  concern  the  level  of  a 
provider's  estimated  annual  Medicare 
payment,  whether  a  Medicare  cost 
report  has  been  filed,  and  recordkeeping 
and  financial  matters. 

While  SNFs  that  elet;t  prospectively 
determined  payment  rates  may  qualify 
for  periodic  interim  payment.s.  we  note 
that  electing  a  bill-by-bill  payment 
method  has  the  advantage  of  providing 
a  payment  amount  for  routine  .services 
under  prospectively  determined 
payment  rates  that  would  not  cnjate  the 
n»!ed  for  retroadive  payment 
adjustments.  Such  adjustments  would 
be  necessary  under  the  periodic  interini 
payment  method  and  are  the  .source  of 
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some  criticisi  n  under  payment  on  a 
reasonable  c(  st  basis. 

On  August  10,  1993,  Public  Law  103- 
66  was  enactid.  Section  13503(c)  of 
Public  Law  1  )3-66  amended  section 
1861(v)(l)(B)  of  the  Aci  to  eliminate  the 
provision  for  payment  for  a  return  on 
equity  for  ser  /ices  furnished  by 
proprietary  S  ^Fs  on  or  after  October  1, 
1993.  Also,  M  e  note  that  section 
13503(b)  states  that  the  Secretary  may 
not  change  th  e  amount  of  any 
prospectively  determined  payment  rate 
paid  to  a  SNF  under  section  1888(d)  of 
the  Act  for  se -vices  furnished  during 
cost  reportinj  periods  beginning  during 
FYs  1994  anc  1995,  except  as  necessary 
to  take  into  a(  count  the  elimination  of 
the  return  on  equity  provision. 

C.  Manual  Isi  uance 

As  noted  al  ove,  section  1888(d)  of  the 
Act,  as  eiiacte  d  by  section  9126(a)  of 
Public  Law  9!  »-272,  provides  for  the 
optional  pros  )ectively  determined 
payment  rate  system  for  SNF  routine 
services.  In  oi  der  to  provide  the  public 
with  informal  ion  on  the  rates  as  soon  as 
possible  and  1  o  implement  the 
prospectively  determined  rates,  we 
issued  sectior  s  2820  through  2822  of 
Chapter  28  of  the  Provider 
Reimbursement  Manual  (HCFA  Pub. 
15-1)  in  Augist  1986. 

In  the  mam  al  transmittal,  we 
provided  guic  eiines  for  implementing 
per  diem  pros  aectively  determined 
payment  rates  for  SNF  routine  services. 
The  rates  wen  f  effective  for  cost 
reporting  peri  ids  beginning  on  or  after 
October  1, 19)  6,  but  before  October  1, 
1987.  Additioial  transmittals  were 
issued  provid  ng  rates  for  subsequent 
cost  reporting  periods.  The  provisions  of 
Chapter  28  of  the  Provider 
Reimburseme;  It  Manual  closely  adhere 
to  the  requirements  of  section  1888(d)  of 
the  Act,  as  described  below.  In 
calculating  th(!  prospectively 
determined  pi  yment  rates  announced  in 
the  manual  tnnsmittals,  we  used  the 
most  recent  d<  ta  available  at  that  time. 

The  provisii  ins  of  Chapter  28  of  the 
Provider  Reim  bursement  Manual  are  as 
follows: 


ilatid 


•  Eligibility  Cfiteria 

We  stipu 
that  an  SNF 
under  the 
payment  rate 
inpatient  routine 
had,  in  its  im 
reporting  peri 
Medicare 


may  i 


riedi 


•  Classification 

For  prospec  ively 
payment  rate 


the  statutory  criterion 
choose  to  be  paid 
prospectively  determined 
( iption  for  general 

services  if  the  facility 
lately  preceding  cost 
,  fewer  than  1 ,500 
patient  days. 

Criteria 


determined 
urposes,  we  grouped 


SNFs  by  census  region,  and  by  urban 
area  or  rural  area  designation  within  the 
region.  As  required  by  section 
1888(d)(3)  of  the  Act  and  as  stated 
above,  the  term  "region"  means  one  of 
the  nine  census  divisions,  comprising 
the  fifty  States  and  the  District  of 
Columbia.  The  term  "urban  area"  means 
an  area  within  a  Metropolitan  Statistical 
Area  (MSA)  (as  defined  by  the  Office  of 
Management  and  Budget  (OMB)).  The 
term  "rural  area"  means  any  area 
outside  an  urban  area. 

•  Adjustment  of  SNF  Cost  Data  by  Wage 
Index 

We  adjust  the  labor  portion  of  the 
prospectively  determined  payment  rate 
to  account  for  area  wage  differences 
through  the  application  of  an 
appropriate  wage  index. 

The  labor-related  costs  are  those  costs 
in  the  market  basket  that  change  with 
local  wage  variations.  This  method  of 
adju.sting  labor-related  costs  is  the  same 
as  that  used  in  implementing  the 
current  SNF  limits.  The  wage  index 
values  are  the  same  as  those  used  to 
compute  the  SNF  limits  in  effect  for  the 
same  period  as  the  prospectively 
determined  payment  rates. 

•  Use  of  SNF  Market  Basket  Index 

We  based  the  prospectively 
determined  payment  rate  on  reported 
costs,  adjusted  for  actual  and  projected 
cost  increases  by  applying  the  SNF 
market  basket  index.  The  methodology 
of  applying  this  index  is  the  same  as 
that  described  in  our  October  7, 1992 
notice  of  SNF  limits  (57  FR  46177). 
Capital  costs  are  not  adjusted  for 
inflation  because  depreciation  is  fixed 
on  a  straight  line  basis,  capital-related 
interest  is  long  term  fixed  rate  debt  and, 
where  appropriate,  return  on  equity  can 
fluctuate  from  year  to  year.  We  cannot 
predict  the  amount  or  direction  of 
fluctuations  in  equity. 

•  Ancillary  Services 

For  SNFs  electing  to  receive  payment 
under  prospectively  determined 
payment  rates,  ancillary  services  are 
paid  on  the  basis  of  reasonable  cost  with 
retroactive  adjustment  based  on  an 
annual  cost  report. 

II.  Discussion  of  Proposed  Regulations 

We  stated  in  the  original  manual 
transmittal  discussed  above  that  we 
planned  to  pursue  rulemaking  to 
establish  a  framework  in  regulations  for 
payment  to  SNFs  under  prospectively 
determined  payment  rates.  Below,  we 
describe  proposed  regulations  that 
would  be  effective  for  revising  the 
prospectively  determined  payment  rates 
for  the  Federal  fiscal  year  that  begins  at 


least  30  days  after  the  publication  of  a 
final  rule.  In  the  interim,  we  will 
continue  to  update  the  prospectively 
determined  payment  rates  through 
Chapter  28  of  the  Provider 
Reimbursement  Manual. 

We  are  proposing  to  add  a  new 
Subpart  I,  Optional  Pro.spectively 
Determined  Payment  Rates  for  Certain 
Skilled  Nursing  Facilities,  to  42  CFR 
part  413.  This  new  subpart  would  set 
forth  regulations  that  are  consistent  with 
the  statutory  changes  to  section  1888  of 
the  Act  made  by  provisions  in  Public 
Laws  99-272,  99-514,  and  103-6G. 

A.  General  Provisions 

We  are  proposing  to  add  new 
§413.300  to  introduce  the  contents  of 
Subpart  I.  This  section  would  broadly 
list  the  conditions  and  procedures  for 
making  prospectively  determined 
payments  to  qualifying  SNFs.  In  new 
§413.302,  we  would  provide  definitions 
of  the  terms  "area  wage  level",  "census 
region",  "routine  operating  costs", 
"routine  capital-related  costs",  and 
"urban"  and  "rural"  areas  as  described 
above. 

B.  Eligibility  Criteria 

We  are  proposing  to  add  new 
§413.304  to  describe  the  eligibility 
criteria  specified  in  section  1888(d)(1)  of 
the  Act.  SNFs  that  furnished  fewer  than 
1,500  Medicare  covered  inpatient  days 
in  a  cost  reporting  period  as  reported  on 
the  Medicare  cost  report  would  be 
allowed  the  option  of  being  paid  on  the 
basis  of  prospectively  determined 
payment  rates  during  the  next  cost 
reporting  period.  If  an  SNF's  preceding 
Medicare  cost  reporting  period  was 
shorter  than  a  full  calendar  year,  it  must 
have  had  an  average  daily  Medicare 
census  (that  is,  the  total  Medicare 
inpatient  days  divided  by  the  total 
number  of  inpatient  days)  for  the  period 
of  not  greater  than  4.1  to  qualify  for 
prospectively  determined  payment.  This 
figure  was  determined  by  dividing  1,499 
(that  is,  the  largest  number  of  Medicare 
inpatient  days  fewer  than  1,500)  by  the 
number  of  days  in  a  calendar  year.  If 
there  is  no  preceding  cost  reporting 
period  for  which  an  SNF  was  approved 
for  Medicare  participation,  we  propose 
that  the  SNF  would  automatically 
qualify  for  prospectively  determined 
payment. 

C.  Approval  Process 

In  the  new  §  413.308,  we  would 
establish  rules  to  govern  the  process  by 
which  SNFs  may  request  and  be 
approved  for  payment  under  the 
prospectively  determined  payment  rate 
option.  Under  section  1888(d)  of  the 
Act,  we  are  required  to  establish  the 
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prospe<;tivniy  (ietonniiied  pa>Tnent  rates 
.(I  least  90  dpys  prior  to  the  beginning 
of  each  Federal  fiscal  year  (that  is,  hy 
July  1  of  each  year).  An  SNF  may 
request  to  receive  prospectively 
dfilermined  payments  by  notifying  its 
fiscal  intermediary  of  its  intention  at 
least  30  days  prior  to  the  beginning  of 
the  cost  reporting  period  for  which  the 
ri-quest  is  made.  The  intermediary 
wotdd  notify  the  SNF  as  to  whether  tfu; 
SNF  qualifies  for  the  option. 

tn  most  cases,  a  finafcount  of 
Medicare  inpatient  days  cannot  be  made 
for  a  cost  reporting  period  prior  to  the 
l)eginning  of  the  next  cost  reporting 
period.  Therefore,  the  intermediary's 
initial  determination  of  provider 
eligibility  would  be  a  tentative  approval 
or  disapproval.  The  final  determination 
would  be  made  once  a  count  of  the  total 
Medicare  inpatient  days  in  the 
pret:eding  cost  reporting  period  is 
available.  We  would  provide  that  the 
intermediaiy  notify  the  SNF  of  the  final 
determination  within  10  working  days 
after  the  data  necessary-  to  make  the 
determination  are  available.  If  tentative 
approval  was  given  and  the  final 
determination  is  that  the  SNF  does  not 
qualify  to  be  paid  on  the  basis  of  a 
prospectivel/defermined  payment  rate, 
the  intermediary  will  adjust  payments 
to  reflect  payment  on  a  reasonable  t:ost 
basis. 

For  a  newly  certified  SNF  with  lu) 
preceding  cost  reporting  period,  the 
election  must  be  made  within  .10  days 
ot  its  notification  of  approval  to 
participate  in  Medicare. 

The  election  by  the  SNF  and  any 
approval  by  the  intermediary  would  Im; 
effective  for  only  one  cost  reporting 
i)eriod  at  a  time.  We  would  al.so  specif v 
that  once  an  election  has  been  made  and 
approved  and  the  cost  reporting  period 
has  begun,  the  SNF  may  not  revoke  its 
election  for  that  period.  Kach  SNF 
electing  to  receive  a  prospectively 
determined  payment  rate  would  agree  to 
accept  that  rate  prior  to  the  start  of  the 
cost  rt^porting  period,  regardless  of  what 
its  final  costs  for  the  period  would  be. 
Under  this  propostsd  rule,  the  provider 
has  traded  the  opportunity  for  any 
retroactive  adjustments  for  the 
opportunity  to  operate  at  a  profit  and 
the  foreknowledge  of  a  specified  rate.  To 
allow  a  provider  to  reverse  its  election 
would  entirely  defeat  the  purpose  and 
the  philosophy  of  a  prospectively 
determined  payment  program. 

O  Basis  of  Payment 

We  propose  to  add  new  S413..110  to 
st^t  forth  the  basis  of  payment  to  be  used 
for  routine  ser\'ice  costs,  capital-related 
costs,  and  return  on  equity  (for  services 
furnished  before  October  i .  Ifln.l).  as 


well  as  for  ancillary  service  costs,  as 
specified  in  sections  1888  (d)(2)  and 
(d)(6)  of  the  Act.  We  would  spe<:ifv  the 
following: 

•  Prospectively  determined  payment 
is  in  lieu  of  payment  on  a  reasonable 
cost  basis  for  routine  services. 

•  The  routine  operating  component  n 
the  prospectively  determined  pavment 
rate  excluding  capital  cost,  and 
excluding  return  on  equity  (if 
applicable)  may  not  exceed  the  amount 
of  the  provider's  routine  service  cost 

■     limit  determined  under  §  413.30  that  is 
in  effect  when  the  provider  elects  to  Im- 
paid  a  prospectively  determined 
payment  rate. 

/■.'.  Mfthndology  for  Calculating  Hntrs 

We  are  proposing  to  add  new 
^41.3.312  to  establish  the  methodology 
tor  determining  the  prospectively 
determined  payment  rates  as  spe'ci fieri 
in  sections  18H8  (d)(2)  and  (d)(fi)  of  the 
Act.  Under  these  sections  of  the  Act. 
mean  per  diem  routine  operating  costs, 
ciipital-related  costs,  and,  for 
proprietary  SNFs.  return  on  equity  for 
services  furnished  before  October  1. 
1093.  are  determined  separately  for 
SNFs  located  in  urban  areas  and  those 
in  rural  areas  for  the  nine  census 
regions.  To  reflect  tho.se  .statutory 
provisions,  the  basic  methodology 
discussed  below  would  be  established 
in  regulations.  This  methodology  would 
be  used  to  establish  the  prospectively 
determined  payment  rates  each  year' 
The  rates  would  \>e  published  in  the 
Federal  Register  as  described  in 
^413.320.  Amendments  to  the 
regulations  would  be  proposttd  to 
implement  changes  to  the  basic 
methodology  described  in  4iS413.31J 
through  413.314. 

The  (Kipital-related  portion  ot  the  per 
diem  rate  would  be  calculated  from  the 
SNF's  capital  c:osts  as  reported  on  the 
Medicare  cost  report.  The  capital-related 
portion  includes  both  direct  and 
indirect  capital  co.sts  allocated  to 
routine  .services.  A  per  diem  capital 
amount  would  be  determined  by 
dividing  each  SNF's  capital-related 
costs  by  its  inpatient  days.  A  group 
mean  would  be  computed  and  the  mean 
iiuiltiplied  by  105  percent. 

For  .ser\ices  furnished  before  October 
1.  19<I3.  the  return  on  equity  portion  of 
the  i)er  diem  rate  would  be  calculated 
using  the  return  on  equity  from  each 
proprietary  SNF's  cost  report.  The 
current  allowable  return  on  equity  is 
equal  to  100  percent  of  the  average  rate 
of  intere.st  of  public  debt  obligations 
issued  by  the  Federal  Hospital 
Insurance  Trust  Fund.  For  cost  reporting 
periods  liegiiming  prior  to  October  1 . 
IO«.'"i.  the  allowable  return  on  (Hjuitv 


was  equal  to  150  percent  of  the  average 
rate.  Therefore,  the  return  on  equity  data 
from  cost  reports  for  periods  beginning 
prior  to  October  1. 1985  must  be 
adjusted  and  is  multiplied  by  67  pen;ent 
to  reflect  the  decrease  in  the  rate  of 
return  on  equity.  (The  67  percent 
'     represents  the  ratio  of  100  percent  to 
l')0  percent.  When  future  updates  of  the 
prospectively  determined  payment  rates 
use  later  cost  report  data  that  include 
the  current  allowable  return  on  equity, 
this  adjustment  would  no  longer  be 
needed.)  The  per  diem  would  then  !« 
determined  by  dividing  the  SNF's 
adjusted  return  on  equity  by  its 
inpatient  days.  A  group  mean  would  be 
determined.and  each  group  mean 
nuiltiplied  by  105  percent  to  determine 
that  portion  of  the  rate. 

F.  Dettrmining  Routine  hr  DieinRatv 

In  S  413.314,  we  descril)e  proposed 
methodology  for  determining  the 
routine  per  diem  rate  for  an  SNF.  We 
explain  that  the  per  diem  rate  would  be 
compo.sed  of  a  routine  operating 
portion,  a  capital-related  co.st  portion 
applicable  to  routine  .services,  and.  for 
proprietary  SNFs.  a  return  on  equity 
portion  for  senices  furnished  before 
Oi.loU'T  1.  1993.  The  labor-related  costs 
of  the  routine  operating  portion  would 
be  adjusted  to  rene<:t  area  wage 
differences.  The  total  rate  would  he 
adjusted  by  using  a  factor  based  on  the 
projected  increase  in  the  market  basket 
index  to  reflect  a  different  cost  reporting 
period  if  an  SNFs  co.st  reporting  [xriod 
is  other  than  Octok-r  1  through 
September  30. 

We  would  also  provide  that  the 
prospectively  determined  pavment  rale, 
excluding  capital,  and  excluding  return 
on  equity  (if  applicable)  may  not  exceed 
the  amount  of  an  SNF's  routine  service 
c:ost  limit  that  is  in  effect  when  the 
provider  elw:ts  to  be  paid  n  prospc-ctiu- 
payment  rate. 

In  developing  the  proposed 
prospectively  determined  paymeiii 
rates,  we  considered:  a  rate  for 
freestanding  facilities  based  on 
freestanding  SNF  cost  data  and  a  rate  for 
hospital-based  facilities  based  on 
hospital-based  SNF  cost  data:  and  a 
single  rate  (for  urban  and  rural 
locations,  respectively)  based  on 
combined  free.standing  and  hospital- 
based  SNF  cost  data.  The  current  aiul 
the  proposed  single  prosfiet.tivelv 
determined  pajment  rates  are  based  on 
combined  freestanding  and  hospital- 
based  SNF  cost  data.  We  believe  that  tli»: 
proposed  methodology  of  basing  the 
prospectively  determined  payment  rates 
on  combined  freestanding  and  hospital- 
based  SNF  cost  data  is  consistent  witli 
and  represents  the  most  ai.(  urate 
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reading  of  sect  on  1888(d)(2)(B)  of  the 
Act.  We  are  es]  lecially  interested  in 
receiving  publi  c  comments  on  the 
proposed  methodology. 

G.  Determining  Payment  Amount  for 
Ancillary  Servi  ces 

In  searching  or  a  way  to  implement 
section  1888(d  (6)  of  the  Act  and  bring 
ancillary  servi(  es  under  the 
prospectively  c  etermined  payment  rate 
system,  we  considered  a  number  of 
different  paymi  int  methodologies. 

We  determin  jd  that  only  one 
methodology  could  clearly  fit  the 
requirement  foi  a  method  for 
determining  parent  rates 
prospectively  b  ased  on  reasonable 
charges.  This  nr  ethod  would  develop 
reasonable  chaige  payment  screens 
applicable  to  ai  ciliary  services 
furnished  by  al   SNFs  in  a  particular 
area.  These  payment  screens  would 
function  simila  -ly  to  current  Medicare 
reasonable  chai  ge  based  fee  schedule 
amounts.  How€  ver,  we  have  no  data  at 
this  time  upon  ,vhich  to  base  payment 
screens  that  would  provide  an  equitable 
level  of  paymer  t,  as  required  under 
1888(d)(6)  of  th  J  Act. 

We  also  cons  dered  the  following 
alternative  payment  methodologies, 
some  of  which  ray  not  be  consistent 
with  the  reason  ible  charge  methodology 
intended  by  the  statute,  while  others 
clearly  are  not  I  ased  on  charges. 
However,  we  bt  lieve  that  it  may  be 
beneficial  to  di;  cuss  and  solicit 
comments  on  tl  ese  methodologies  in 
this  proposed  rile. 

Currently,  an  :illary  payments  are 
determined  by  i  pplying  the  provider's 
cost-to-charge  r  ifio  to  ancillary  charges. 
One  method  vv€  considered  was 
establishing  en  r.  erage  total  cost-to- 
charge  ratio  for  irban  and  rural  areas 
within  each  cei  sus  area.  This  ratio 
could  be  used  b  >'  all  SNFs  within  the 
geographic  ar^a  and  could  be  applied  to 
the  charges  for  <  II  services.  While  this 
would  be  a  shn  ilified  approach,  we  do 
not  believe  that  it  would  provide 
appropriate  payment  in  all  cases.  It 
would  not  account  for  the  wide 
variation  amonj  SNFs  in  the  kinds  of 
services  furnish  ;d,  or  the  wide 
variations  in  th(  providers'  cost-to- 
char^e  ratios.  It  :ould  also  discriminate 
against  those  S*'  Fs  furnishing  more 
resource-intensi  ve  ancillary  ser\'ices 
and  could  encourage  substituting  low 
cost  services  for  more  costly  services. 
Some  of  these  p  oblems  could  be 
ameliorated  by  I  le  use  of  a  separate 
ratio  for  each  se  -vice.  We  did  not  review 
the  data  for  this  option  because  we  do 
not  believe  this  payment  methodology 
meots  the  statut  trj'  requirements. 


We  considered  a  method  of  paying  for 
ancillary  services  on  the  basis  of 
estimated  cost  with  no  retroactive  cost 
settlement.  Payment  would  be  based  on 
current  charges  converted  to  estimated 
cost,  using  the  cost-to-charge  ratio  from 
the  cost  report  for  the  most  recent  1 2- 
month  cost  reporting  period  for  which 
a  Notice  of  Amount  of  Program 
Reimbursement  (NPR)  has  been  issued. 
From  that  cost  report,  we  would  obtain 
the  cost-to-charge  ratio  (not  to  exceed 
1.0)  for  each  ancillary  cost  center  and 
multiply  the  ratio  by  the  same  cost 
center's  ancillary  charges  in  the  period 
for  which  the  election  to  receive 
prospectively  determined  payment  is 
made.  The  average  cost-to-charge  ratio 
(not  to  exceed  1.0)  for  the  urban  and 
rural  area  within  each  census  region 
would  be  used  if,  for  any  reason,  there 
is  no  prior  year  period  for  which  an 
NPR  has  been  issued.  Capital  cost 
would  also  be  reflected  in  the  cost-to- 
charge  ratio;  therefore,  no  additional 
capital  payment  would  be  made.  This 
methodology  would  be  used  to 
determine  payment  under  both  Part  A 
and  Part  B  of  Medicare.  All  applicable 
coinsurance  and  deductibles  would 
continue  to  be  applied. 

While  this  approach  does  present 
some  positive  features,  it  could  be 
problematic.  First,  this  method  is  not 
consistent  with  the  statutory 
requirement  that  ancillary  services  be 
paid  on  the  basis  of  either  actual  cost  or 
reasonable  charges.  In  addition,  it  is 
po.ssible  that  there  would  be  a  wide 
variation  between  estimated  cost  and 
actual  cost.  However,  as  in  a  prior 
approach,  we  did  not  review  the  data  for 
this  option  because  we  do  not  believe 
this  payment  methodology  meets  the 
statutory  requirements. 

We  considered  two  methodologies  for 
establishing  a  prospective  per  diem  rate 
for  ancillary  services.  The  rate  would  be 
based  on  historical  cost  report  data,  as 
follows: 

•  Develop  a  flat  average  per  diem  in 
tlie  aggregate  for  all  ancillary  services, 
by  location;  or 

•  Develop  an  average  by  ancillary 
service  equal  to  105  percent  of  the 
appropriate  group  mean,  by  location. 

While  both  of  tnese  approaches  would 
have  the  advantage  of  being  easy  to 
administer  and  informing  the  provider 
precisely  how  much  it  would  be  paid, 
there  are  some  problems  with 
implementing  an  average  per  diem  cost 
based  rate.  First,  neither  approach  meets 
the  alternative  statutory  methodology  of 
payment  for  ancillary  services  on  the 
basis  of  reasonable  charges.  The  first 
approach  would  also  not  recognize  the 
wide  variations  in  the  types  of  ancillary- 
services  provided  by  different  SNFs. 


Neither  approach  would  take  into 
consideration  the  fact  that,  with  respect 
to  SNFs,  ancillary  services  may  be 
provided  by  outside  suppliers.  Either 
approach  could  also  act  as  a 
disincentive  to  providing  resource- 
intensive  services,  or  in  some  cases,  any 
ancillary  services.  The  historical  data 
used  in  either  approach  do  not  take  into 
account  any  changes,  especially 
increases,  in  patient  acuity  levels  that 
could  impact  on  the  utilization  of 
current  ancillary  services. 

We  considered  a  facility  specific 
prospectively  determined  per  diem 
payment  for  ancillary  services  subject  to 
an  adjustable  limit.  Both  the  payment 
amount  and  the  adjustable  limit  would 
be  based  on  historical  cost  data. 
Therefore,  in  addition  to  not  meeting 
the  mandate  for  an  alternate 
methodology  of  payment  on  the  basis  of 
rea.sonable  charges,  the  historical  data 
do  not  account  for  changes  in  utilization 
of  ancillary  services  due  to  increases  in 
patient  acuity. 

We  considered  one  methodology  even 
though  it  does  not  meet  the  alternate 
prospective  methodology  of  payment  on 
the  basis  of  reasonable  charges  but  does 
meet  the  requirement  of  1861(v)(l)(A). 
That  is,  similar  to  the  current  routine 
cost  limit  system,  we  would  make 
payments  for  ancillary  services  not  to 
exceed  105  percent  of  the  appropriate 
group  mean  for  SNFs  by  location.  Since 
this  payment  could  not  be  prospectively 
determined,  we  did  not  consider 
incorporating  this  methodology  info  this 
proposed  notice. 

Finally,  we  considered  developing  a 
case-mix  adjusted  per  diem  payment  for 
ancillary  services.  HCFA  is  currently 
studying  the  feasibility  of  a  case-mix 
type  payment  system  for  Medicare 
SNFs.  The  data  to  develop  a  case-mix 
adjusted  ancillary  cost  per  diem  are  not 
currently  available. 

In  reviewing  these  various 
methodologies  for  payment  of  ancillary 
costs,  we  are  interested  in  a 
methodology  that  would  be  easy  to 
apply  and  that  would  result  in  payment 
commensurate  with  the  services 
provided.  We  also  would  prefer  to  adopt 
a  methodology  that  recognizes  the  wide 
variation  in  services  among  SNFs.  We 
were  unable  to  develop  a  methodology 
based  on  available  data  that  met  these 
requirements.  We  therefore  are 
soliciting  comments  on  any  of  the 
methodologies  described  above  or  anv 
additional  methodologies  not 
mentioned. 

Until  such  time  as  a  methodology  can 
be  developed,  ancillary  services  would 
continue  to  be  paid  on  the  basis  of 
reasonable  costs. 
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'/  Publication  of  Rates  , 

In  new  §413.320.  we  would  provide 
that  HCFA  will  update  the  routine 
prospectively  determined  payment  rates 
in  a  Federal  Register  notice  published 
no  later  than  July  1  of  each  year.  In  the 
notices,  we  would  establish  the  rates  for 
routine  services  under  the  prospectively 
determined  payment  rate  system. 

/.  Simplified  Cost  Report 

Ail  Medicare  providers  with  low 
Medicare  utilization  have  had.  at  the 
intermediary's  discretion,  the  option  of 
filing  less  than  a  full  Medicare  cost 
report.  This  option  would  continue  to 
be  available  to  those  SNFs  that  qiialifv 
for  it. 

In  addition,  in  new  §4l:i.;t21.  we 
would  provide  that  a  simplified  cost 
report  would  be  filed  by  certain  S.N'Fs 
receiving  a  prospectively  determined 
rate.  At  this  time,  a  simplified  form  is 
available  only  for  freestanding  S.\Fs 
The  simplified  form  is  not  applicable  to 
hospital-based  SNFs  or  SNFs  that  are  a 
part  of  a  health  cart;  complex.  Another 
simplified  form  to  be  used  by  those 
facilities  will  be  available  in  the  future. 

The  new  simplified  cost  report 
requires  inputting  only  the  co.st 
information  necessary  for  determining 
prospective  payment  rales.  The  report 
employs  a  simplified  method  of  co.sl 
finding  to  be  used  in  lieu  of  the  cost 
finding  methods  de.sc:ribed  in 
M  1.1.24(d).  This  method  is  specified  in 
the  in.structions  for  Form-UCFA  2,'")40S. 
contained  in  sections  3000-3027. .1  of 
I'art  2  of  the  Provider  Reim'jursement 
Manual.  We  are  also  proposing  to 
change  §  413.24(d)  to  clarify  that  the 
cost  finding  provisions  of  ffiat 
regulation  do  not  apply  to  those  SNF.s 
that  qualify  for  the  simplified  method  of 
cost  finding.  In  addition.  §413. 24(h) 
would  be  revised  to  clarify  that  the 
waiver  of  full  cost  reporting  for  low 
program  utilizatio:i  also  applies  to 
providers  filing  a  simplified  cost  report 

HI.  Impact  Statement 

Unless  the  Secretary  certifies  that  a 
proposed  rule  would  not  have  a 
significant  econo.mic  impact  on  a 
substantial  numl)er  of  small  entities,  we 
generally  prepare  a  regulatory  flexibility 
analysis  that  is  consistent  with  the 
Regulatory  Flexibility  Act  (RFA)  (,'5 
L'.S.C.  601  through  612).  For  purposes 

of  the  RFA.  we  consider  SNFs  as  small 
entities. 

Medicare  payments  to  SNFs  comprise 
only  about  5.3  percent  of  total  SNF 
revenues  and  this  rule  would  only  have 
.i  small  impact  on  those  revenues. 
.Moreover,  the  purpose  of  this  nde  is  to 
ease  the  compliance  burden  for  sinnll 


entities,  and  we  believe  the  rule  would 
have  a  positive  impact  on  small  entities 

Al.so.  section  1102(b)  of  the  Act 
requires  the  Secretary  to  prepare  a 
regulator)'  impact  statement  if  a 
proposed  rule  may  have  a  significant 
economic  impact  on  the  operations  of  a 
sub.stantial  number  of  small  rural 
hospitals.  Such  an  analysis  mu.st 
conform  to  the  provisions  of  section  603 
of  the  RFA.  With  the  exception  of 
liospitals  located  in  certain  rural 
counties  adjacent  to  urban  areas,  for 
purposes  of  section  1102(b)  of  the  Act. 
we  define  a  small  rural  hospital  as  a 
hospital  vviih  fewer  than  50  beds. 

We  have  determined,  and  the 
Secnjlary  certifies,  that  this  proposed 
rule  would  not  have  a  significant  effet  t 
on  the  operations  of  a  substantial 
number  of  small  entities  or  on  small 
rural  hospitals.  Therefore,  we  have  not 
prepared  a  regulatory  flexibilitv  analvsis 
or  an  analysis  of  the  effects  of  this  rule 
oil  small  rural  hospitals. 

In  accordance  with  the  provisions  of 
Kxecutive  Order  12866  this  regiilation 
was  not  reviewed  by  the  Offif:e  of 
Management  and  Budget 

IV.  Response  to  Comments 

A.  Piiblir  Comment 

Because  of  the  large  number  of  items 
of  i:orrespondence  we  normally  receive 
on  FR  documents  published  for 
comment,  we  are  not  able  to 
acknowledge  or  respond  to  them 
individually.  We  will  consider  all 
conunents  we  receive  by  the  date  and 
time  specified  in  the  DATES  section  of 
this  preamble,  and.  if  we  proceed  with 
a  subsequent  document,  we  will 
respond  to  the  comments  in  the 
prea.'nbie  to  that  document. 

B  Paperwork  Reduction  Act 

Section  413.308  of  this  proj)osed  rule 
contains  information  collection 
requirements.  As  required  by  .section 
3.")()4(li)  of  the  Paperwork  Reduction  Act 
of  iqao  (44  U.S.C.  3501-3511),  we  have 
submitted  a  copy  of  this  proposed  rule 
to  the  Executive  Office  of  Management 
and  Budget  (EOMB)  for  its  review  of 
these  information  collection 
requirements.  Total  public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  be  1,200  hours  during 
the  fir.st  12-month  period  that  the  nde 
would  be  in  effect.  A  notice  will  be 
published  in  the  Federal  Register  after 
approval  is  obtained.  Organizations  and 
individuals  desiring  to  submit 
comments  on  the  information  collection 
requirements  should  direct  them  to  the 
0MB  official  whose  name  appears  in  the 
ADDRESSES  section  of  this  preamble 


Lis!  of  Subjects  in  42  CFR  Part  413 

Health  facilities,  Kidnev  diseases. 
Medicare.  Puerto  Rico.  Reporting  and 
recordkeeping  requirements. 

For  the  reason  set  out  in  the  preamble 
42  CFR  part  413  is  proposed  to  be 
amended  as  follows: 

A.  The  title  of  part  413  is  amended  to 
read  as  follows: 

PART  413— PRINCIPLES  OF 
REASONABLE  COST 
REIMBURSEMENT;  PAYMENT  FOR 
END-STAGE  RENAL  DISEASE 
SERVICES;  OPTIONAL 
PROSPECTIVELY  DETERMINED 
PAYMENT  RATES  FOR  SKILLED 
NURSING  FACILITIES 

B.  Part  413  is  amended  as  follows; 
1  The  authority  citation  for  part  41. J 

continu{>s  to  read  as  follows: 

;         Authority:  .Sees.  1102.  1814(li).  181  i.  18  II 
I..),  (i).  and(ri).  1861(v),  1871.  1881.  188.J. 
and  1886  of  the  Social  Sec  urity  A(  t  {4' 
VSX:  1302.  139,Sf(b).  l.iasg.  Ki'JSl  (;.),  (j) 
.i!i(l  (n).  1395x(v),  1395hh.  i:!95rr.  1)4^,1! 
and  139.5WW);  sec.  104(c)  of  i'ublic  Lhw  100- 
:ihO  ,ts  Hmnnded  bv  sec  fi08(d)(;)!  of  Culjlif 
Imw  100-485  (42  (  .S.C.  It95ww  (not.-))  sit 
lOlIc)  of  Public  L^iw  101-234  (42  H.SC 
139.'ivvw  (nott;));  and  sec.  13.=iOJ  nf  I'ubJK 
Law  U)3-6fi  {4>  U.S.C.  i:i95ww  (i!.,t.-)) 

Subpart  A— Introduction  and  General 
Rules 

■i.  In  «}  413.1,  a  new  paragraph  (g)  is 
added  to  read  as  follows: 

§413.1     Introduction. 
*         *         •         •         , 

(g)  Prospectively  determined  payment 
rates  for  loiv  Medicare  volume  S\Fs. 
Rcles  governing  requests  by  SNFs  for 
prospectively  determined  payment  rates 
under  section  1888(d)  of  the  A<.t  an^  set 
forth  in  subpart  I  of  this  part. 

Subpart  B— Accounting  Records  and 
Reports 

3.  In  §413.24  the  introductory  text  of 
paragraph  (d).  and  paragraph  (li).  are 
revised  to  read  as  follows: 

§  413.24    Adequate  cost  data  and  cost 
finding. 

•  •         •         . 

(d)  Cost  finding  melhnds  .■\fler  the 
close  of  the  accounting  period, 
providers  must  use  one  of  the  following 
methods  of  cost  finding  to  determine  the 
actual  costs  of  services  furnished  during 
that  period.  These  provisions  do  not 
apply  to  SNFs  that  elect  and  qualify  for 
prospectively  determined  pavment  rates 
under  subpart  I  of  this  part  for  cost 
reporting  periods  beginning  on  or  aft«!r 
October  1.  1986.  For  the  special  rules 
that  are  applicable  to  those  SNFs.  s»h. 
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413.314     DcteriTiining  payment  amounts: 

Koutine  per  diem  rate. 
4 13.316    Determining  payment  amounts: 

Ancillary  services. 
413  320     Publication  of  prospei  lively 

determined  payment  rates  or  amounts. 
4  13  321     .Simplified  cost  reports  for  .S.\Fs. 

Subpart  I — Prosf>ectively  Determined 
Payment  Rates  for  Skilled  Nursing 
Facilities 

§  413.300    Basis  and  scope. 

(a)  Basis.  This  subpart  implements 
•section  1888(d)  of  the  Act,  which 
provides  for  optional  prospe«;tivelv 
determined  payment  rates  for  qualified 
.SNFs. 

(b)  Scope.  This  subpart  sets  forth  the 
eligibility  criteria  an  SNF  must  meet  to 
qualify,  the  process  governing  election 
of  prospectively  determined  payment 
rates,  and  the  basis  and  methodology  for 
determining  prospe<:tively  determined 
payment  rates. 

§413.302    Definitions. 

For  purposes  of  this  subpart — 

Arfo  wage  level  means  the  average 
u  age  per  hour  for  all  classifications  of 
employees  as  reported  by  health  care 
facilities  within  a  specified  area. 

Census  region  means  one  of  the  nine 
census  divisions,  comprising  the  fifty 
States  and  the  District  of  Columbia, 
established  by  the  Bureau  of  the  Census 
for  statistical  and  reporting  purposes. 

Routine  capital-related  costs  means 
the  capital-related  costs,  allowable  for 
Medicare  purposes  (as  de.scribed  in 
subpart  G  of  this  part),  that  are  allocated 
to  the  SNF  participating  inpatient 
routine  service  cost  center  as  reported 
on  the  Medicare  cost  report. 

Routine  operating  costs  means  the 
cost  of  regular  room,  dietary,  and 
nursing  .services,  and  minor  medical 
and  surgical  supplies  for  which  a 
separate  charge  is  not  customarily  made. 
It  does  not  include  the  costs  of  ancillary 
services,  capital-related  costs,  or.  where 
appropriate,  return  on  equitv. 

Rural  area  means  any  area  outside  an 
urban  area  in  a  census  region. 

Urban  area  means  a  Metropolitan 
Statistical  Area  (MSA)  or  New  England 
County  Metropolitan  Area  (NECMA),  as 
defined  by  the  Office  of  Management 
and  Budget,  or  a  New  England  county 
deemed  to  be  an  urban  area,  as  listed  in 
§412.62(n(ii)(B)ofthis(.hapfer. 

§413.304    Eligibility  for  prospectively 
determined  payment  rates. 

(a)  General  rule.  An  SNF  may  receive 
a  prospectively  determined  payment 
rale  for  a  cost  reporting  period  onlv  if 
it  had  fewer  than  1,500  Medicuire 
covered  inpatient  days  as  reported  on  a 
Medicare  cost  report  in  its  immediately 


preceding  cost  reporting  period.  This 
<;riterion  applies  even  if  the  SNF 
received  a  prospectively  determined 
payment  rate  during  the  preceding  cost 
reporting  period. 

(b)  Less  than  a  full  cost  reporting 
period.  If  the  cost  reporting  period  that  . 
precedes  an  SNF's  request  for 
prospectively  determined  payment  is 
not  a  full  co.st  reporting  period,  the  SNF 
may  receive  prospectively  determined 
payment  rates  only  if  the  average  daily 
Medicare  census  for  the  period 
(Medi(;are  inpatient  days  divided  bv  the 
total  number  of  days  in  the  cost 
reporting  period)  is  not  greater  than  4.1. 

(c)  Newly-participating  SNFs.  An  SNF 
may  receive  prospectively  determined 
payment  rates  for  its  first  cost  reporting 
period  for  which  it  is  approved  to 
participate  in  Medic:are. 

§  41 3.308    Rules  governing  election  ol 
prospectively  determined  payment  rates. 

(a)  Requirements.  An  SNF  must  nolilv 
its  intermediary  at  least  30  calendar 
days  before  the  beginning  of  the  cost 
reporting  period  for  which  it  requests  to 
receive  such  payment  that  it  e!e«:ts 
prospectively  determined  payment 
rates.  A  .separate  request  must  be  made 
for  each  co.st  reporting  period  for  which 
an  SNF  seeks  prospective  payment.  A 
newly  participating  SNF  with  no 
pre<;eding  cost  reporting  period  must 
make  its  election  within  30  days  of  its 
notification  of  approval  to  participate  in 
Medicare. 

(b)  Intermediary  notice.  After 
evaluating  an  .SNF's  request  for 
prospectively  determined  payment 
rates,  the  intermediary  notifies  the  .S\F 
in  writing  as  to  whether  the  SNF  meets 
any  of  the  eligibility  criteria  de.scribed 
in  §413.304.  The  intermediary  must 
notify  the  SNF  of  its  determination 
within  10  working  days  after  it  recei\es 
all  the  data  necessary  to  make  the 
determination.  The  intermediary's 
determination  is  limited  to  one  cost 
reporting  period. 

(c)  Prohibition  against  revocation  An 
SNF  may  not  revoke  its  request  after  it 
has  received  final  determination  of 
eligibility  from  the  intermediary  and  the 
cost  reporting  period  has  begun. 

§  41 3.31 0    Basis  of  payment 

(a)  Method  of  payment.  Under  the 
prospectively  determined  payment  rate 
system,  a  qualified  SNF  receives  a  per 
diem  payment  of  a  predetermined  rate 
for  inpatient  .services  fumLshed  to 
Medicare  beneficiaries.  Each  SNFs 
routine  per  diem  payment  rate  is 
determined  according  to  the 
methodology  de.scribed  in  §413.312  and 
is  based  on  various  components  of  SNF 
costs. 
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(b)  Payment  in  full.  The  [ja>Tnent  rate 
represents  payment  in  full  for  routine 
services  as  described  in  §413.314 
(subject  to  applicable  coinsurance  as 
described  in  subpart  G  of  part  409  of 
this  title).  Payment  is  made  in  lieu  of 
payment  on  a  reasonable  c5st  basis  for 
routine  sen  ices. 

§413.312    Methoc5ology  for  calculating 
rates. 

(a)  Data  used— (1)  To  calculate  the 
prospectively  determined  payment 
rates.  HCFA  uses: 

(i)  The  SNF  cost  data  that  were;  ust^d 
to  develop  the  applicable  routine 
sirvice  cost  limits; 

(ii)  A  wage  index  to  adjust  for  area 
uajje  differences;  and 

(iii)  The  m.ost  recent  projwrtions  of 
increases  in  the  costs  from  the  vSNF 
market  basket  index. 

(2)  In  the  annual  schedule  of  rates 
published  in  the  Federal  Register  under 
the  authority  of  §  413.320,  HCFA 
announces  the  wage  index  and  the 
annual  percentage  increases  in  the 
market  basket  used  in  the  calculation  of 
the  rates. 

[h]  Calculation  of  pur  diem  rate—{l] 
Routine  operating  component  of  rate— 
(i)  Adjusting  cost  report  data.  The  SNF 
market  basket  index  is  used  to  adjust  the 
routine  operating  cost  from  the  SNF  cost 
niport  to  reflect  cost  increases  occurring 
Iwtween  cost  reporting  periods 
represented  in  the  data  collected  and 
the  midpoint  of  the  initial  cost  rt,-porting 
period  to  which  the  payment  rates 
apply. 

(ii)  Calculating  a  per  diem  cost.  For 
each  SNF.  an  adjusted  routine  operating 
per  diem  cost  is  computed  by  dividing  " 
the  adju.sted  routine  operating  cost  (.see 
paragraph  (b)(l)(i)  of  this  section)  by  the 
SN'F's  total  patient  days. 

(iii)  Adjusting  for  wage  levels— [A] 
The  SNF's  adjusted  per  diem  routine 
operating  cost  calculated  under 
paragraph  (b)(l)(ii)  of  this  section  is 
then  divided  into  labor-related  and 
iionlabor-related  portions. 

(B)  The  labor-related  portion  is 
obtained  by  multiplying  the  SNF's 
adjusted  per  diem  routine  operating  cost 
by  a  percentage  that  represents  the 
labor-related  portion  of  cost  from  the 
market  basket.  This  percentage  is 
published  when  the  revised  rates  are 
published  as  described  in  §413.320. 

(C)  The  labor-related  portion  of  each 
SNF's  per  diem  cost  is  divided  by  the 
wage  index  applicable  to  the  SNF's 
geographic  location  to  arrive  at  the 
adjusted  labor-related  portion  of  routine 
cost. 

(iv)  Group  means.  SNFs  are  grouped 
by  urban  or  rural  location  by  census 
ri^gion.  Separate  means  of  adjusted 


labor-related  and  nonlabor  routine 
operating  costs  for  each  SNF  group  are 
established  in  accordance  with  the 
SNF's  region  and  urban  or  rural 
location.  For  each  group,  the  mean 
labor-related  and  mean  nonlabor-related 
per  diem  routine  operating  costs  are 
multiplied  by  105  percent. 

(2)  Computation  of  routine  capital- 
related  cost,  (i)  The  SNF  routine  capital- 
related  cost  for  both  direct  and  indirect 
capital  costs  allocated  to  routine 
services,  as  reported  on  the  Medicare 
cost  report,  is  obtained  for  each  SNF  in 
the  data  ba.se. 

(ii)  For  each  SNF,  the  per  diem 
capital-related  cost  is  calculated  by 
dividing  the  SNF's  routine  capita!  costs 
by  its  inpatient  days. 

(iii)  SNFs  are  grouped  by  urban  and 
rural  location  by  census  region,  and 
mean  per  diem  routine  capital-related 
cost  is  deternined  for  each  group, 
(iv)  Each  group  mean  per  diem 
capital-related  cost  is  multiplied  by  lO.S 
percent. 

(3)  Computation  of  return  on  owner's 
equity  for  ser\'ices  furnished  before 
October  1.  1993— {i)  Each  proprietar\- 
SNF's  Medicare  return  on  equity  is 
obtained  from  its  cost  report  and  the 
portion  attributable  to  the  routine 
service  cost  is  determined  as  described 
in  §413.157. 

(ii)  For  each  proprietary  SNF.  per 
diem  return  on  equity  is  calculated  by 
dividing  the  routine  cost  related  return 
on  equity  determined  under  paragraph 
(b)(3)(i)  of  this  section  by  the  SNF's  total 
Medicare  inpatient  days. 

(iii)  Separate  group  means  are 
computed  for  per  diem  return  on  equity 
of  proprietar>-  SNFs,  based  on  regional 
and  urban  or  rural  classification. 

(iv)  Each  group  mean  is  multiplied  by 
105  percent. 

§413.314    Determining  payment  amounts: 
Routine  per  diem  rate. 

(a)  General  rule.  An  SNF  that  ehicts  to 
be  paid  under  the  prospectively 
determined  payment  rate  system  is  paid 
a  per  diem  rate  for  inpatient  routine 
ser\ices.  This  rate  is  adju.sted  to  reflect 
area  wage  differences  and  the  cost 
reporting  period  beginning  date  (if 
necessary)  and  is  subject  to  the 
limitation  described  below. 

(b)  Per  diem  rate.  The  prospectively 
determined  payment  rate  for  each  urban 
and  rural  area  in  each  census  region  is 
comprised  of  the  following: 

(1)  A  routine  operating  component, 
which  is  divided  into: 

(i)  A  labor-related  portion  adjusted  by 
the  appropriate  wage  index;  and 
(ii)  A  nonlabor-related  portion. 

(2)  A  routine  capital-related  cost 
portion. 


(3)  For  proprietary  SNFs  only,  a 
portion  that  is  based  on  the  return  on 
owner's  equity  related  to  routine  cost, 
applicable  only  for  services  furnished 
before  October  1, 1993. 

(c)  Adjustment  for  cost  reporting 
period.  (1)  If  a  facility  has  a  cost 
reporting  period  beginning  after  the 
beginning  of  the  Federal  fiscal  year,  the 
intermediary  increases  the  labor-related 
and  nonlabor-related  portions  of  the 
prospective  payment  rate  that  would 
otherwise  apply  to  the  SNF  bv  an 
adjustment  factor.  Each  factor  represents 
the  projected  increase  in  the  market 
basket  index  for  a  specific  12-month 
period.  The  factors  are  used  to  account 
for  inflation  in  costs  for  cost  reporting 
periods  beginning  after  October  1. 
Adjustment  factors  are  published  in  the 
annual  notice  of  prospectively 
determined  payment  rates  described  in 
§413.320. 

(2)  If  a  facility  uses  a  cost  reporting 
period  that  is  not  12  months  in 
duration,  the  intermediary  must  obtain 
a  special  adjustment  factor  from  HCF.\ 
for  ttie  specific  period. 

(d)  limitation  of  prospectively 
determined  payment  rate.  The  per  diem 
prospectively  determined  payment  rale 
for  an  SNF,  excluding  capital-related 
costs  and  excluding  return  on  equity  for 
services  furnished  prior  to  October  1, 
1993,  may  not  exceed  the  individual 
SNFs  routine  service  cost  limit.  Under 
§413.30,  the  routine  ser\'ice  cost  limit  is 
the  limit  determined  without  regard  to 
exemptions,  exceptions,  or  retroactive 
adjustments,  and  is  the  actual  limit  in. 
effect  when  the  provider  elects  to  be 
paid  a  prospectively  determined 
payment  rate. 

§413.316    Determining  payment  amounts: 
Ancillary  services. 

Ancillary  services  are  paid  on  the 
basis  of  reasonable  cost  in  accordance 
with  section  ia61(y)(i)  of  the  Act  and 
§413.53. 

§413.320    Publication  of  prospectively 
determined  payment  rates  or  amounts. 

At  least  90  days  prior  to  the  beginning 
of  a  Federal  fiscal  year  to  which  revised 
prospectively  determined  payment  rates 
are  to  be  applied.  HCFA  publishes  a 
notice  in  the  Federal  Register: 

(a)  Establishing  the  prospectively 
determined  payment  rates  for  routine 
serv  ices;  and 

(b)  Explaining  the  basis  on  which  the 
prospectively  determined  payment  rates 
are  calculated. 

§413.321     Simplified  cost  report  tor  SNFs. 

SNFs  ele<.1ing  to  be  paid  under  the 
prospec;tively  determined  payment  rate 
system  may  file  a  simplified  cost  report. 
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SUPPLEMENTARY  INFORMATION:  Most  of 
the  proposed  fee  revisions  result  from 
the  application  of  the  Commission's  fee 
update  formula  and  the  addition  of  new 
direct  labor  costs  for  processing  fees  and 
checks. 

One  of  the  most  common  fee  items 
uhich  is  proposed  to  be  increased  is  Fee 
Item  (74)(i)  for  tariff  filings.  Based  on 
the  fee  update  process  and  addition  of 
fee  and  check  processing  costs,  the  fee 
would  increase  to  $13.00.  In  addition,  a 
special  assessment  of  $2.16  will  cover 
the  cost  of  the  Commission's  new  tariff 
optical  imaging  system  and  should  be 
added  to  the  fee  item  cost.  Therefore, 
the  Commission  proposes  to  increase 
the  tariff  filing  fee  to  $15.00. 

In  addition,  the  Commission  is 
proposing  to  modify  the  fees  for 
previously  capped  rail  finance, 
abandonment,  and  exemption 
proceedings  based  on  a  current  cost 
study.  However,  the  Commi.^sion  is 
deferring  any  increases  in  the  capped 
fees  for  rail  finance  petitions  for 
exemption  and  complaints  and 
complaint-type  declaratory  order 
proceedings  until  next  year,  because  the 
costs  of  those  fee  items  are  still  under 
study. 

The  Commission  also  is  proposing  to 
adopt  new  fee  items  for  accounting 
interpretations,  operational 
interpretations,  extensions  of  temporary 
authority,  special  docket  proceedings 
involving  sums  of  less  than  $25,000, 
requests  for  pleadings  lists,  the 
Practitioners'  Exam  information 
package.  Uniform  Railroad  Costing 
System  (URCS)  software  and 
information,  and  faxed  copies  of 
operating  authority. 

The  fee  policy  changes  proposed  will 
allow  the  Commission:  (1)  To  accept 
foreign  checks  payable  in  U.S.  currencv; 
(2)  to  update  user  fees  more  than  once 
a  year;  and  (3)  to  charge  for 
publications. 

The  Commission  believes  these  fee 
(hanges  will  not  have  a  signifi(.anf 
economic  impact  on  a  substantial 
number  of  small  entities  because  the 
Commissions  regulations  provide  for 
waiver  of  filing  fees  for  those  entities 
which  can  make  the  required  showing 
of  financial  hardship.  The  proposed  fee 
policy  changes  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  those  changes  only  involve 
minor  revisions  of  the  Commission's 
u.ser  fee  policv. 

Additional  information  is  contained 
in  the  Commission's  decision.  To  obtain 
a  copy  of  the  full  decision,  write,  (.nil. 
or  pick  up  in  person  from:  Offit  e  of  the 
Secretory,  room  2215,  Interstate 
Commerce  Commission.  Washington. 


DC  20423.  Telephone:  (202)  927-7428. 
[Assistance  for  the  hearing  impaired  is 
available  through  TDD  services  (202) 
927-5721.) 

List  of  Subjects  in  49  CFR  Part  1002 

Administrative  practice  and 
procedure,  Common  carriers,  Freedom 
of  information,  User  fees. 

Decidfd:  May  31,  1994. 

By  thn  Commission,  Chairman  McDonaid. 
Vice  Chairman  Phillips.  Commissionrrs 
Simmons  and  Morgan. 
Sidney  L.  Strickland,  Jr., 
Si^cretary. 

For  the  reasons  .set  forth  in  the 
preamble,  title  49,  chapter  X,  part  1002. 
of  the  Code  of  Federal  Regulations  is 
propased  to  be  amended  as  follows: 

PART  1002— FEES 

1.  The  authority  citation  for  part  1002 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  552(a)(4)(A),  5  ISC 
553,  31  use  9701  and  49  U.S.C  10321 

2.  Section  1002.1  is  proposed  to  be 
amended  by  revising  paragraphs  (n).  (h). 
(c),  (d),  and  (e)(1)  and  the  chart  in 
paragraph  (f)(6)  to  read  as  follows: 

§  1002.1    Fees  for  records  search,  review, 
copying,  certification,  and  related  services. 

***** 

(a)  Certificate  of  the  Secretary',  SO. 00. 

(b)  Service  involved  in  examination  of 
tariffs  or  schedules  for  preparation  of 
certified  copies  of  tariffs  or  .schedules  or 
extracts  therefrom  at  the  rate  of  $23.00 
per  hour. 

(c)  Service  involved  in  checking 
records  to  be  certified  to  determine 
authenticity,  including  clerical  work 
etc.,  incidental  thereto,  at  the  rate  of 
$16.00  per  hour. 

(d)  Electrostatic  copies  of  tariffs, 
reports,  and  other  public  documents,  iil 
the  rate  of  $.70  per  letter  size  or  legal 
size  exposure.  A  minimum  charge  of 
S5.00  will  be  made  for  this  service. 

(e)  *    *    * 

(1)  A  fee  of  $38.00  per  hour  for 
professional  staff  time  will  be  charged 
when  it  is  required  to  fulfill  a  requesl 
for  ADP  data. 
•         **».» 

(0*  *  • 

(6)  *    *    • 


Grade 

Rate 

GS-1   

56  74 

GS-2  

733 

GS-3  

8  27 

GS-4  

9  28 

GS-5  

10  38 

GS-6  

11  57 

GS-7 

12  86 

GS-8  

14.24 
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Grade 


GS-9  

GS-10  

GS-1)   

GS-12  

GS-13  

GS-14  

GS-15  and  over 


Rate 


15.73 
17.32 
19.03 
22.81 
27.12 
32.05 
37.70 


3.  Section  If  102.2  is  proposed  to  In- 
amended  by  revising  paraj^raphs  (a)(3) 
and  (f)  to  read  as  follows: 

§1002.2    Filing  fees. 

(a)'    •    • 

(3)  Fees  will  ()e  payable  to  the 
Interstate  Comnierce'Comniission  bv  a 


Type  of  proceeding 


check  payable  in  United  Slates  curn-ni 
drawn  upon  funds  deposited  in  a 
United  States  or  foreign  bank  or  other 
financial  institution,  money  order 
payable  in  United  States'  (.iirrenc  y.  or 
credit  card  (VISA  or  MASTFRCiARf)). 
* 

in  Schedule  of  filing  Itftrs. 


Part  I:  Non-Rail  Applications  for  Operating  Authority  or  Exemptions- 


ity:  or  household  goods  freight  forwarder  authcity 
(2)  A  fitness-only  application  for  motor  common  earner  authority  under  49  USC    ^OQ'>:>(hu^uP^  «r 

owner  oi  a  plant  site,  or  the  change  of  a  highway  name  or  number 
(5)  A  petition  to  renew  authority  to  transport  explosives  under  49  U  S  C   10922 


or  10923 


6  An  app. cation  to  remove  restriction  or  broaden  unduly  narrow  authority 

8  Jn  ^S'^I'°"  1°'  ^"^^"^  '°  "^^'^^^  *^°^  authorized  regular-route  authority 

8  An  app^cation  or  motor  earner  or  water  earner  temporary  authority  under  49  US  c"  iMPS 

om  An^S^n  'Trf  '^"'^'  "'""^^ency  temporary  aufhonty  under  49  ui  C   lOgJsTefp, 

'r^X:::^^^^^  S?rn----  -  -porary<^o?eUrgene. 

1 )  Request  for  name  change  of  carrier,  broker,  or  household  goods  freight  forwarder 

{!5!  TReS'^'eS!..'"'""* '""  °^'''"  """^'^ ''"  "5"'^"^^"'  ^^°Pe!f  "-e  exemption  m  49  USC.  I0526,a)(5, 
lie!  mSelvS''""  '°  ^""^"''""^  ^f'^'"'^"' '"  ^  P^"^'"9  °f^'^""g  ^'Q^'s  proceed, 


(16)  (Reserved].  ""  " "' y  "^-"""'y  "yis  proceeaing 

Part  II:  Non-Rail  Proceedings  to  Discontinue  Transportation 

( 1 7)  A  notice  or  petition  to  discontinue  ferry  service  under  49  U  S  C   1 0908 

i i9)  rRSeIlTd]°  '^'^^"""""^  "^'°'  '^^'"^^  °'  passenger  transportation  in  one' state  ":.:...:...„. 
"'rar^emeT'"  ^P^"^^"°"^  °^  Proceedings  to  Enter  Upon  a  Particular  Financial  Transaction  or  Join,  Ar- 

(20)  An  application  for  the  pooling  or  division  of  traffic 

(21)  An  application  involving  the  purchase,  lease,  consolidation 
rrwtor  or  water  carrier  or  carriers  under  49  U  S  C  1 1 343 

!?5i  An  fS^I'"i*°"  !°'  ^^°^^'  °'  ^  "°""'^*'  '3'«  association  agreement  49  U  S  C   10706 

'"'  ',"^g^.SaSnXT.°'.^:^"^."'."^"'..'°  '  "°"^^^"  ^'^  ^^^  ^9---'- 

(ii)  Mirwr  amendment  

(24)  An  application  for  temporary  authority  to  Of>erateafTK)tororwatercayrier"49U  

''Lr.,^:!^_r  .^°J:^"?i«.^°i  !!^r,5,^««'"^te  or  permit,  including  a  certificate  ofreglstStL.'  and' a 

10926.  or  a  transfer  of  a  water  earner  exemption  authonzed  under 


merger,  or  acquisition  of  control  of  a 


broker's  license  under  49  U.S.C 
49  U.S.C.  1054?  and  10544 

(26)  [Reserved] 

(27)  A  petition  for  exemption  under  49  u  S  C 
(28)-{32)  (Resen/ed) 


11343(e) 


Pan  IV^  Rail  Licensing  Proceedings  other  than  Abandonment  or  Discontinuance  Proceedings: 

^^in:s\Tsrd.%'u"si':^ior'°"'"^  "^  '=°"^'^^^"°"-  ^^'^"^'°"-  ^^^-"-'  -  °p«-'-  °' 

(11)  Notice  of  exemption  under  49  CFR  1 150.31-1150  35 

(ill)  Petition  for  exemption  under  49  U.S.C.  10505      

!^!  A  r^^T'  H"®  P^^elopment  Program  application  filedunder'aguisVc  ■To9iO(b)(V)(Ai(i) 

(36)-(37MRrse,^^^^^^^^        ''''^""'  ^"^""°"  ^'^  ^"^''  '^  U.S.C  i59io(b(i,|l,IS  i:::;;;::::::.  i 

Pan^V^Rail  Abandonment  or  Discontinuance  of  Transportation  Services  Proceedings 

'■'^tinrf  K'roTni^K^"'^".'^  '°  ^'^"*'"  ^"  °'  ^  P0^'°"  °'  a  ""e  0'  railroad  or  discontinue  oper- 

iTtoZlTftlV^^T''  (except  applications  filed  by  Consolidated  Rail  Corpora  .on  pS^i 

ant  to  the  North  East  Rail  Service  Act  (Subtitle  E  of  Title  XI  of  Pub.  L  97-351  bankruot  railroads 

or  exempt  abandonments  under  49  CFR  1 152.50)  oanKrupt  railroads. 

(.1)  Notice  of  an  exempt  abandonments  or  discontinuances  under  49  CFR  1 152  50 

(111)  A  petition  for  exemption  under  49  U.S  C  10505  

'^bl^!I,Sf^Q°?^"'^°''^  '°  ^^"**"  ^"  °^  3  POrt'on'of  a  line  of  "railroador  operation  thereof  filed 
,.m  f^  1°^^*^  "^"  Co^Po^a^'O"  pursuant  to  North  East  Ra.1  Service  Act 
(40)  Abandonments  filed  by  bankrupt  railroads  49  CFR  1 152.40 


S300 
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2.800 
50 


200 
300 
150 
100 
100 
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13 
150 

70 

30 


11.900 
1.000 


2.300 
1.100 

14.500 

2.400 
50 
250 
300 


300 


3.800 

950 
3.000 
4.600 
2.600 


11.600 


1.900 
3,300 
250 

950 


Fee 
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[Rese  rved) 
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(45)  An 
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(V) 
(VI) 

(47)  An 
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(i) 

(ii)  S» 
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(iv) 
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(V.) 

(49)  An 
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(iii) 
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(V) 

(vi) 

(50)  An 

(51)  An 

(52)  An 
(i) 
(li)  Mi 

(53)  An 
(54) 

(i)An 
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Ma  or 
Si(  ni 
MiK 
N(  tice  i 
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ar  Plication 
axj  I 
Ma))r 
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apfili 

I  api  ill 


apfJi 


and 
(ii)  Notice 
(55)  A  petit  on 

otherwise 
(56)-(59) 
Part  VII:  Formal 

(60)  A 
household 

(61)  A 
or  division 

(62)  A  petition 
(i)  A 


comi  >laint 


(ii)  All 

(63)  Requefets 
structures 

(64)  A 

(65)  An  app 

(66)  Petition 
ners.  49 

(67)  Petitior 
carriers 

(68H71) 
Part  Vllt:  Informil 
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Type  of  proceeding 


notce  Of  petition  to  discontinue  passenger  train  service  

[Reserved). 

A|  jplications  to  Enter  Upon  a  Particular  Financial  Transaction  or  Joint  Arrangement: 

Of.  plication  for  use  of  terminal  facilities  or  other  applications  under  49  U.S.C.  1 1 103  

aqplication  for  the  pooling  or  division  of  traffic.  49  U.S.C.  1 1342  

lication  for  two  or  nrore  earners  to  consolidate  or  merge  their  properties  or  franchises  (or  a 
into  one  corporation  for  ownership,  management,  and  operation  of  the  properties  pre- 
separate  ownership.  49  U.S.C.  11343; 

transaction ,. _         • 

ificant  transaction ' 

Mjior  transaction !..!"!"!!!"'""" 

of  an  exempt  transaction  under  49  CFR  1 180.2(d)  !"."""!"".'"!!1'.' 

ive  application .".'."1"^' 

ition  for  exemption  under  49  U.S.C.  10605  ^!!."!."!.""."'"""."""."^!"! 

ap^ication  of  a  non-earner  to  acquire  control  of  two  or  more  carriers  through  ownership  of  stock 
ise.  49  U.S.C.  11343; 

r  transaction  

igjiificant  transaction !...!!!."" 

transaction "."".""I! 

|totice  of  an  exempt  transaction  under  49  CFR  1180.2(d)  !^!""!"!Z!!!!!!"""."!! 

Responsive  application !."!!!." 

ition  for  exemption  under  49  U.S.C.  10505  "".""'"''"!".""""''"""""".""^ 

to  acquire  trackage  nghts  over,  joint  ownership  in,  or  joint  use  of  any  railroad  lines 
operated  by  any  other  earner  and  terminals  inckJental  thereto.  49  U.S.C.  1 1343; 

transaction  ■ 

ificant  transaction '"""'""". 

Mi^  transaction ' ' 

I  of  an  exempt  transaction  under  49  CFR  1180.2(d)  "!!!!!!"!!!"!"."!"! 

Reiponsive  application !.1."''"!"!!!""I"!!!." 

Pe  ition  for  exemption  under  49  U.S.C.  10505  "."""'."!"""!'."!"!!Z 

ap  >lication  of  a  carrier  or  earners  to  purchase,  lease  or  contract  to  operate  the  properties  of  aiv 
to  acquire  control  of  another  by  purchase  of  stock  or  otherwise.  49  U.S.C.  1 1343: 

r  transaction  

ghificant  transaction 

Miiiof  transaction !.".""""'"^!!'.!!!.""7 

!  of  an  exempt  transaction  under  49  CFR  1180.2(d)  .'"''""""""!""I!I!."". 

Responsive  application 

ion  for  exemption  under  49  U.S.C.  10505  i.".""!"""""!"""!!!!!!.!" 

ication  for  a  determination  of  fact  of  competition.  49  U.S.C.  11321(a)(2)  or  (Ij)  !!I..m!""!!^." 

ication  for  approval  of  a  rail  rate  association  agreement  49  U.S.C.  10706  "'""""..""..""^ 

ication  for  approval  of  an  amendment  to  a  rail  rate  association  agreement.  49  U.S.C.  io7C>6- 

Sigrjificant  amendment  

amendment  ' 

ication  for  authority  to  hold  a  position  as  officer  or  director.  49  U.S.C.  1 1322  ...!!!!!!!!!!!".."!!" 


Pert 


njr 


curiti  3S 
appli  ;ation 


i  ipplication  to  issue  securities;  an  application  to  assume  oWigation  or  liability  in  respect  to  se- 
'  of  another;  an  application  or  petition  for  modification  of  an  outstanding  authorization;  or  an 
ion  for  competitive  bidding  requirements  of  Ex  Parte  No.  158,  under  49  CFR  part  1175 
19  U.S.C.  11301. 

of  an  exempt  transaction  under  49  CFR  part  1175  

for  exemption  under  49  U.S.C.  10505  (other  than  a  rulemaking)  filed  by  "rail  carriers  not 
covered. 
[Fjeserved]. 
Proceedings: 


alleging  unlawful  rates  or  practices  of  carriers,  property  brokers,  or  freight  fon^varders  of 
goods. 


lamt  seeking  or  a  petition  requesting  institution  of  an  investigation  seeking  the  prescription 
of  joint  rates,  fares,  or  charges.  49  U.S.C.  10705(f)(1)(A). 
~  for  declaratory  order: 
petition  for  declaratory  order  involving  dispute  over  an  existing  rate  or  practice  which  is  com- 
parat  le  to  a  complaint  proceeding. 

ether  petitions  for  declaratory  order  

for  nationwride  and  regional  collectively  filed  general  rate  increases  and  major  rate  re^ 
accompanied  by  supporting  cost  and  financial  information  justifying  the  increases 
petrtipn  for  exemption  from  filing  tariffs  by  bus  carriers 

ication  for  shipper  antitrust  immunity.  49  U.S.C.  10706(a)(5)(A)  """1""H"! 

for  review  of  state  regulation  of  intrastate  rates,  rules,  or  practices  fiied  by  interstate  rail  car^ 

for  review  of  state  regulation  of  intrastate  rates,  mles.  or  practices  filed  by  interstate  bus 


-^9 


(RJBserved]. 
Proceedings: 


11,800 


9,900 
5.400 


195,200 

39.000 

3.200 

900 

3,200 

3.625 


195.200 

39.000 

3.200 

700 

3.200 

3,625 


195.200 

39.000 

3.200 

650 

3.200 

3.625 


195.200 

39,000 

3.200 

750 

3.200 

3.625 

39.000 

36.700 

6.800 

50 

400 

1.700 


150 
1,625 


1.000 
4,600 

1.000 

1.300 
8.100 

250 

3,700 

1.000 

2,300 


Fee 
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Type  of  prcx:eeding 


(72)  An  application  fof  authority  to  establish  released  value  rates  or  ratings  under  49  U  S  C  10730  (ex 

S.  iS.IIf'.Sir    ^  ^Tf^"^  '°'  app.,cat.ons  seeking  such  authority  in  connecfon  w,th  reduced 
rates  established  to  relieve  distress  caused  by  drought  or  other  natural  disaster) 
men"s^*^*"^°"  '°'  ^^^'^  permission  for  short  notice  or  the  waiver  of  other  tariff  publishing  requ,re- 
(74): 

(.)  The  filing  of  tariffs,  rate  schedules,  contracts,  and'or  contract  summaries,  including  supplements 
(ii)  Tariffs  transmitted  by  fax  ^.u^^-^c  ,icni» 


(75) 


(i)  Special  docket  applications  from  rail  and  water  earners 

(li)  Special  docket  application  involving  sums  of  S25.000  or  less 

(76)  Informal  complaint  about  rail  rate  application 

(77):  


''' ^"  ^Sl'f^n?  *°'  °"^'"^'  ^'^^''''cal'on  as  self-insurer  for  bodily  injury  and  property  damage 


insur- 


(II)  An  application  for  original  qualification  as  self-insurer  for  cargo  insurance 

*^oLl^n^!''tl®t  *VTT'  f  ^^'y-  0^  self-insurer  acepred  certificate  of  insurance;  surety' bond  or 
other  instrument  submitted  in  lieu  of  a  broker  surety  bofid.  r  ""  u.  u 

!«n!  A  ^!'!'°"  !°'  *^"'^'  °'  ^"y  provision  of  the  lease  and  interchange  regulations.  49  CFR  Part  1057 

(80)  A  petition  for  reinstatement  of  revoked  operating  authority 

(8 1)-(82)  [Reserved].  ^ 

(83)  Petition  for  reinstatement  of  a  dismissed  operating  nghts  application 

(84)  Filing  of  documents  for  recordation.  49  U.S.C.  1 1303  and  49  CFR  1 177  3(c) *"'"' 

(85)  Valuations  of  railroad  lines  in  conjunction  with  purchase  offers  in  abandonment  proceeding 

(86)  Informal  opinions  about  rate  applications  (all  modes)  

(87): 

(i)  A  railroad  accounting  interpretation 

(li)  A  motor  carrier  accounting  interpretation  

(88)  An  operational  interpretation  

(89)-(95)  (Reserved]  '"  "• ' : 

Part  IX:  Services: 

(95)  K/lessenger  delivery  of  decision  to  a  railroad  earners  Washington  DC  agent 

(97)  Request  for  sen/ice  or  pleading  list  for  proceedings '  

(98)  Requests  for  copies  of  the  1%  carload  waybill  sample     

'^^li!^'S°«°'  ^""""^^T  'e^e'  P^^s^-ant  to  Ex  Parte  No.  389.  Procedures  forRequesting  Rail  Van 
(100  Revenue  Determination  for  Joint  Rates  Subject  to  Surcharge  or  Cancellation 

(i)  Application  fee  for  Interstate  Commerce  Commission  Practitioners'  Exam 
(II)  Practitioners'  Exam  Information  Package 

(101)  Uniform  Railroad  Costing  System  (URCS)  software  and  information 

(I)  Initial  PC  versio.T  URCS  Phase  III  software  program  and  manual 

(II)  Updated  URCS  PC  version  Phase  III  cost  file  if  diskette  provided  by  requestor 

Ill)  Updated  URCS  PC  version  Phase  111  cost  file,  if  diskette  provided  by  the  Commission 

(IV)  Public  requests  for  Source  Codes  to  the  PC  version  URCS  Phase  III 

(v)  PC  version  or  mainframe  version  URCS  Phase  II  

(vi)  PC  version  or  mainframe  version  Updated  Phase  II  databases 

(vii)  Public  requests  tor  Source  Codes  to  PC  version  URCS  Phase  II      

(102)  Faxed  copies  of  operating  authority  to  applicants  or  their  representatives  wiho  did 
served  copy. 


not  receive 
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Fee 


650 

60 


1 5  per  series  transmitted 
1  per  page 

80 
40 
300 

3.900 

400 

10  per  accepted  ceiiticate  or 
other  instrument  in  heu  of  a 
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400 
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400 

21  per  document 
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too 
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25 
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500 

200 

25 

1.000 

5 


4.  St;c:tioii  1002.3  is  pmpii.sed  to  lie 
iiint-iidud  by  revising  piiaigrnjili  (,ij  ic. 
rend  as  follows: 


§  1002.3    Updating  user  tees. 

(<i)  Vpcintv.  Kach  fee  established  in 
this  part  sliall  l)e  updated  in  accordance 
with  this  section  at  least  once  a  year. 
However.  a:iy  tee  may  be  updated  iiioic 
tliaii  oncrea  vonr.  il  the  Commission 


linds  lliiit  iirj  additional  iipdal*-  is 
nw;(;s.siirv. 


HKDiK.  »4-l;(907Filf(H, 
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Notices 


This  section  of  the 
contains  documen  's 
proposed  rules  th^t 
public.  Notices  of 
committee  meetinAs 
rulings,  delegation  > 
petitions  and  appli  lotions 
statements  of  orgj  nizatlon 
examples  of  docur>ents 
section. 


FEDERAL  REGISTER 
Other  than  rules  or 
are  applicable  to  the 
learings  and  investigations, 
agency  decisions  and 
of  authority,  filing  of 
and  agency 
arid  functions  are 
appearing  in  this 


COMMISSION  C  N  CIVIL  RIGHTS 


Agenda  and 
Colorado  Advi 


Pu  )lic  Meeting  of  the 
spry  Committee 


here  )y 


;o 
the 


fiom 


•the 


Notice  is 
the  provisions 
regulations  of 
Civil  Rights,  fha 
Colorado  Advis 
Commission  vvi 
June  23, 1994. 
p.m.  at  theMilelH 
Broadway,  4th 
Denver.  Colorad  3 
the  meeting  is  tc 
draft  report  of 
on  the  retention 
Colorado  hi 

Persons  desiri 
information,  or 
to  the  Committer 
Committee  Chai 
Thomas  or  Willi 
Director  of  the 
Regional  Office, 
303-866-1049). 
persons  who  vvii 
and  require  the 
language  interpret 
Regional  Office 
days  before  the 
meeting. 

The  meeting  \> 
pursuant  to  the 
and  regulations 

Dated  at  Washin 
Carol-Lee  Hurley, 

Chief.  RegiorMl 
jFR  Doc.  94-1 382G 

BILLING  CODE  6335-01  -P 


I  Pre  I, 


DEPARTMENT  OF  COMMERCE 

Bureau  of  the  Census 
[Docket  Number  9f  0548-4148] 

Annual  Capital 


AGENCY:  Bureau 
Commerce. 


Federal  Register 
Vol.  59,  Mo.  109 

Wednes(!.iy.  June  8,  1994 


given,  pursuant  to 
the  rufes  and 
U.S.  Commis.sion  on 
a  meeting  of  the 
ry  Committee  to  the 
convene  on  Thursday, 

1:30  p.m.  to  3:30 
igh  Center,  1700 
oor  Conference  Room, 
80200.  The  purpose  of 
review  and  approve  a 
committee's  project 
of  minorities  in 

ion. 
ig  additional 
anning  a  presentation 
should  contact 
person  Gwendolyn  A. 
F.  Muldrow, 
V  Mountain 
503-866-1040  (TDD 
^earing-impaired 
attend  the  meeting 

ices  of  a  sign 
er  should  contact  the 
t  least  five  (5)  working 
heduled  date  of  the 

ill  be  conducted 
drovisions  of  the  rules 
<  if  the  Commission. 

;ton.DC.May24, 1994. 


gher  educat 


1  im 
R3ck 


<  ervi 


jams  Coordination  Unit. 
Filoii  6-7-94;  8:45  am] 


E  xpenditures  Survey 
>f  the  Census, 


ACTION:  Notice  of  determination. 

SUMMARY:  In  accordance  with  title  13, 
United  States  Code,  sections  182,  224, 
and  22.5, 1  have  determined  that  1993 
Annual  Capital  Expenditures  data  from 
a  comprehensive  source  are  needed  by 
various  Government  agencies,  as  well  as 
private  organizations  and  researchers, 
for  measuring  and  analyzing  economic 
performance.  Effective  with  the  1993 
survey,  this  program  will  provide  data 
on  capital  expenditures  in  private 
nonfarm  industry  on  a  comprehensive 
and  consistent  basis.  Data  in  the  basic 
annual  survey  include  value  of  assets 
for  companies  and  total  capital 
expenditures,  capital  expenditures  for 
new  versus  used  struc:fures  and 
equipment,  and  capital  expenditures  by 
industry  activities  in  which  companies 
operate.  In  the  1994  survey,  data  will 
include  detailed  information  on  capital 
expenditures  by  types  of  structures.  The 
1995  survey  data  will  include  detailed 
information  about  capital  expenditures 
by  types  of  equipment.  The  data  are  not 
publicly  available  from  nongovernment 
or  other  Government  sources. 
FOR  FURTHER  INFORMATION  CONTACT: 
Elinor  Champion  on  (301)  763-7161. 
SUPPLEMENTARY  INFORMATION:  The 
Census  Bureau  is  authorized  to  conduct 
sun-eys  to  furnish  current  data  on 
subjects  covered  by  the  major  censuses 
authorized  by  title  13,  United  States 
Code.  This  survey  will  provide 
continuing  and  timely  national 
statistical  data  on  capital  expenditures 
for  the  period  between  economic 
censuses.  The  data  collected  in  this 
survey  will  be  within  the  general  scope 
and  nature  of  those  inquires  covered  in 
the  economic  censuses.  The  Bureau  of 
the  Census  will  select  a  probability 
sample  of  private  nonfarm  firms  in  the 
United  States  to  report  in  the  survey. 
The  sample  will  provide  national  level 
statistics,  with  measurable  reliability,  on 
capital  expenditures  by  industry 
activity.  We  will  mail  report  forms  to 
the  firms  selected  for  the  survey  and 
require  most  firms  to  submit  their  forms 
45  days  after  receipt.  We  will  allow  the 
largest  firms  60  days  to  submit  their 
forms. 

This  survey  has  been  approved  bv  the 
Office  of  Management  and  Budget  (O.MB 
Control  Number  0607-0782)  in 
accordance  with  the  Paperwork 
Reduction  Act,  Public  Law  96-511,  as 
amended.  We  will  provide  copies  of  the 


forms  upoii  written  request  to  the 
Director,  Bureau  of  the  Census, 
Washington,  DC  20233. 

Based  on  the  foregoing  determination, 
I  have  directed  that  an  annual  survey  be 
conducted  for  the  purpose  of  collecting 
these  data. 

Dated:  May  17,  1994. 
Harry  A.  Scarr, 

Acting  Director,  Bureau  of  the  Census. 
|FR  Doc.  94-13832  Filod  6-7-94:  8:45  ami 
BILLING  CODE  3S10-07-P 


National  Oceanic  and  Atmospheric 
Administration 

P.D.  052494B] 

Endangered  Species;  Permits 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA). 

Commerce. 

ACTION:  Issuance  of  Incidental  Take 

Permit  908  to  the  Idaho  Department  of 

Fish  and  Game  (P503K). 

On  November  26,  1993,  notice  was 
published  (58  FR  62328)  tharan 
application  (P503K)  had  been  filed  by 
Idaho  Department  of  Fish  and  Game 
(IDFG),  to  take  listed  species  of  Snake 
River  salmon  as  authorized  by  the 
Endangered  Species  Act  of  1973  (ESA) 
(16  U.S.C.  1531-1543)  and  the  NMFS 
regulations  governing  listed  fish  and 
wildlife  permits  (50  CFR  parts  217-227). 
The  take  of  listed  species  would  occur 
incidental  to  IDFG's  resident  fish 
stocking  program. 

Notice  is  hereby  given  that  on  May  25 
1994,  as  authorized  by  the  provisions  of 
the  ESA,  NMFS  issued  Permit  908  for 
the  above  taking,  subject  to  certain 
conditions  set  forth  therein. 

Issuance  of  this  permit,  as  required  by 
the  ESA,  was  based  on  a  finding  that:  (Ij 
The  taking  will  be  incidental;  (2)  the 
applicant  will,  to  the  maximum  extent 
practicable,  monitor,  minimize,  and 
mitigate  the  impacts  of  such  taking;  (3) 
the  taking  will  not  appreciably  reduce 
the  likelihood  of  the  survival  and 
recovery  of  the  species  in  the  wild;  and 
(4)  there  are  adequate  assurances  that 
the  conservation  plan  will  be  funded 
and  implemented,  including  any 
measures  required  by  the  Assistant 
Administrator. 

The  application,  permit,  and 
supporting  documentation  are  available 
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for  review  by  interested  persons  in  the 
following  offices  by  appointment: 

Office  of  Protected  Resources.  NMFS, 
1335  East- West  Highway.  Silver  Spring 
MD  20910-3226  (301-713-2322);  and 

Environmental  and  Technical 
Senices  Division,  NMFS,  NOAA,  911 
North  East  11th  Ave.,  Room  620. 
Portland.  OR  97232  (503-230-5400). 

Dated:  May  25, 1994. 
Herbert  W.  Kaufiman, 
Deputy  Director.  Office  of  Protected 
nesources,  National  Marine  Fisheries  Sen  ice 
IFK  D«3C  94-13822  Filed  6-7-94:  8:45  am) 
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COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjustment  of  Import  Limits  for  Certain 
Cotton,  Wool,  Man-Made  Fiber,  Silk 
Blend  and  Other  Vegetable  Fiber 
Textiles  and  Textile  Products 
Produced  or  Manufactured  in 
Indonesia 

June  3.  1994. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Cu.stoms  increasing 
limits. 


EFFECTIVE  DATE:  June  10,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jennifer  Tallarico,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482-^212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-6704.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202) 482-3713. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3.  1972.  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
II.S.C.  1854). 

The  current  limits  for  certain 
t:ategories  are  being  increased  for 
carryover. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  58  FR  62645, 
published  on  November  29, 1993).  Also 
see  58  FR  31190,  published  on  June  1 
1993. 

The  letter  to  the  Commissioner  ot 
Customs  and  the  actions  taken  pursuant 


to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  bilateral 
agreement,  but  are  designed  to  assist 
only  in  the  implementation  of  certain  of 
its  provisions. 
Rita  D.  Hayes. 

Cbnirnwn.  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

|u.ne3.  1994. 

(Commissioner  of  Customs, 
Department  of  the  Treasurw  Washineton.  DC 
20229. 

Dear  Commissioner:  This  directive 
amends,  but  does  not  cancel,  the  dirertive 
issued  to  you  on  .May  25. 1993.  by  the 
Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton,  wool, 
man-made  fiber,  silk  blend  and  other 
vegetable  fiber  textiles  and  textile  products, 
produced  or  manufactured  in  Indonesia  and 
exported  during  the  twelve-month  period 
which  began  on  July  1.  1993  and  extends 
through  June  30. 1994. 

Effective  on  June  10. 1994,  you  are  diit^cled 
If-  amend  further  the  directive  dated  May  25. 
1993  to  adjust  the  limits  for  the  following 
categories,  as  provided  under  the  terms  of  the 
current  bilateral  agreement  between  the 
Qnernments  of  the  I  'nited  States  and 
Indonesia: 


Category 

Levels  in  Group:  | 
219 

345 

359-C/659-C2  .. 
359-8/65^-33  ... 

445/446  

604-A<  

625/626/627/628/ 
629. 

645/646  

Group  II 


Adjusted  twetve-rryjntti 
limit' 


6,351 ,695  sciuare  me- 
ters. 

338.203  dozen. 

698,877  kilograms. 

686,219  kilograms. 

60,099  dozen. 

276.114  kitograms. 

19,925.949  square  nfie- 
ters. 

523,345  dozen. 


Category 


200.201,218, 
220.  222-224, 
226,  227,  229, 
237,  239,  330, 
332.  333,  349, 
350,  352-354, 
359-0  *,  360- 
363.  369-06. 
400.  410,  414, 
431.  432,433. 
434.  435,  436, 
438.  439,  440, 
442,  444,  447, 
448,  459,  464^ 
465,  469,  603, 
604-O  ',  606, 
607,  621,  622, 
624,  630,  632. 
633,  643.  644, 
649.  650,  652- 
654,  659-08, 
665.  666,  669- 
09,  670-O'o, 
831-836,  838. 
839.  840.  842- 
846.  850-852, 
858  and  859,  as 
a  group. 
Sut)group  in  Group  II 
400.410,414, 
431.432.433. 
434,  435,  436, 
438,  439,  440, 
442,  444,  447, 
448.  459,  464, 
465  and  469.  as 
a  group. 


Adjusted  tweh/e-montti 
limit' 

73,332,884  square  me- 
ters equfvalenj 


2,690.640  square  me- 
ters equivalent 


'  Ttie  limits  have  not  been  adjusted  to  ac- 
count for  any  imports  exported  after  June  30, 

^Category  359-C:  only  HTS  numbers 
6103.42.2025,  6103.49.3034.  6104.62  1020 
6104.69.3010,  6114.20  0048.  6114  20  0052' 
6203.42.2010.  6203.42.2090.  6204.62  2010' 
621132.0010,  6211.32.0025  and 

6211.42.0010;  Category  65»-C:  only  HTS 
numbers  6103  23.0055,  6103.43  2020 
6103.43.2025,  6103.49.2000.  6103.49  3038' 
6104.63.1020.  6104.63.1030.  6104  69  1000' 
6104.69.3014,  6114.30.3044.  6114.30  3064' 
6203.43.2010,  6203.43.2090,  6203.49  lOia' 
6203.49.1090,  6204.63.1510.  620469  1010* 
6210.10.4015,  6211.33.0010,  6211330017 
and  621 1.43.0010. 

3  Category  359-S:  on<y  HTS  nuntjers 
6112.39.0010,  6112.49.0010.  6211.112010 
6211.11.2020,  6211.12.3003  and 

6211.12.3005;  Category  659-S:  only  HTS 
numbers  6112.31.0010,  6112310020 
6112.41.0010,  6112.41.0020,  -6112.410030' 
6112.41.0040,  6211.11.1010,  6211111020" 
621 1.12.1010  and  6211.12.1020 

55;9.Sffl).  '°^'^  °^  "^^  "-^ 
*  Category  359-0:  all  HTS  numbers  excert 
6103.42.2025,  6103.49.3034,  6104  62  1020 
6104.69.3010,  6114.20.0048.  6114.20  0052' 
6203.42.2010.  6203.42.2090.  6204  62  2010' 
6211.32.0010.  6211.32.0025;  621 1.42.0010 
(Category  359-C);  61 12.39.0010, 

6l12.49.0010,    6211.11.2010,    6211.11.2020 
6211.12.3003    and    6211.12.3005    (Category 

6  Category  369-0:  aU  HTS  numbers  excepi 
6307. 1 0.2005  (Category  36»-S). 
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6)4-0:  all  HTS  numbers  except 
I  Category  604-A) 
)j9-0:  all  HTS  numt)ers  except 
6103.43.2020,    6103.43.2025, 


6104.63.1020, 
6104.69.3014. 
6203.43.2010, 
6203.49.1090, 
6210.10.4015, 
6211.43.0010 
6112.31.0010, 
6112.41.0020, 
6211.11.1010, 
and 


'  Category 
5509.32.0000 

8  Category  t 
6103.23.0055, 
6103.49.2000, 
6104.63.1030, 
6114.30.3044, 
6203.43.2090, 
6204.63.1510, 
6211.33.0010, 
(Category 
6112.31.0020, 
6112.41.0030 
6211.11.1020 
6211.12.1020 

9  Category 
6305.31.0010 
6305.39.0000 

'°  Category 
4202.12.8030, 
4202.92.3030 
670-L). 

Tho  Commit 
Textile  Agreen  ents  1 
these  actions  f<  II 
exception  of  th  ; 
U.S.C.553(a)(l 

Sincerely. 
Rita  D.  Hayes. 

Chairman.  Cor  imittee  for  the  Implementation 
of  Textile  Agre  'ments. 

jFR  Doc.  94-i:  936  Filed  6-7-94:  8:45<im! 
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6103.49.3038, 

6104.69.1000, 

6114.30.3054, 

6203.49.1010, 

6204.69.1010, 

6211.33.0017, 
659-C); 

6112.41.0010, 

6112.41.0040. 

6211.12.1010 
(Category  659-S). 
i-ig-O:  all  HTS  numbers  except 
6305.31.0020  and 

fpategory  669-P). 
q70-O:  all  HTS  numbers  except 

4202.12.8070,    4202.92.3020. 

and    4202.92.9025    (Category 

ee  for  the  Implementation  of 

has  determined  that 

within  the  foreign  affairs 

;  rulemaking  provisions  of  5 


<if 


Kan 


Adjustment 
Cotton  and 
Products  Produced 
Turkey 


June  3,  1994. 

AGENCY:  Comtn 

ImplementatiDn 

(CITA). 

action:  Issui 

Commission^ 

limits. 


FOR  FURTHER 
Anne  Novak, 
Specialist 
Apparel.  U.S 
(202)  482^2^2 
quota  .status 
Quota  Status 
bulletin  bean 
call  (202)92:1-6718 
embargoes  a 
(202) 482-37 


E  ;ec 


SUPPLEMENTARY 

Authority: 

3.  1972.  as  am< 
Agricultural  A 
I'.S.C.  1854). 


The  curren 
and  351/651 
application  o 
Fabric  Group 
increases. 

A  descript 
apparel  calegj)r 
numbers  is 
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Import  Limits  for  Certain 
Made  Fiber  Textile 
or  Manufactured  in 


ittee  for  the 
of  Textile  Agreements 


g  a  directive  to  the 
of  Customs  adju.sting 


EFFECTIVE  DAI  E:  June  10,  1994. 


NFORMATION  CONTACT: 

International  Trade 
of  Textiles  and 
Department  of  Commerce. 
For  information  on  the 
these  limits,  refer  to  the 
Reports  posted  on  the 
s  of  each  Customs  port  or 
.  For  information  on 
quota  re-openings,  call 


Ol  Ice 


cf 


ird 


INFORMATION: 

utive  Order  1 1651  of  March 
ded;  section  204  of  the 
t  of  1956.  as  amended  (7 


imits  for  Categories  350 
ire  being  increased  by 

swing,  reducing  the 
to  account  for  the 


n  of  the  textile  and 
ies  in  terms  of  HTS 
a)(ailable  in  the 


CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  58  FR  62645. 
published  on  November  29, 1993).  Also 
see  59  FR  5394.  published  an  February 
4,  1994. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  bilateral 
agreement,  but  are  designed  to  assist 
only  in  the  implementation  of  certain  of 
its  provisions. 
Rita  D.  Hayes, 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

June  3.  1994. 

Commissioner  of  Customs, 
Department  of  the  Treasitrv,  Washington.  DC 
20229. 

Dear  Commissioner:  This  directive 
amends,  but  do^s  not  cancel,  the  directive 
issued  to  you  on  January  31, 1994.  by  the 
Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton,  wool  and 
man-made  fiber  textile  products,  produced  or 
manufactured  in  Turkey  and  exported  during 
the  twelve-month  period  beginning  on 
January  1. 1994  and  extending  through 
December  31. 1994. 

Effective  on  June  10.  1994.  you  are  directed 
to  amend  the  directive  dated  January  31 . 
1994  to  adjust  the  limits  for  the  following 
categories,  as  provided  under  the  terms  of  the 
current  bilateral  agreement  between  the 


Covernments  of  the  United  States  and  the 
Republ  ic  of  Turkey: 


Category 

Adjusted  twelve-month 
limit ' 

219,313,314,315, 

129,074,047  square 

317,326.617, 

meters  of  which  not 

625,  626,  627  and 

more  than 

628,  as  a  group. 

30,211,029  square 

meters  shall  be  in 

219;  36,924,591 

square  meters  shall 

be  in  313; 

21,483,398  square 

meters  shall  be  in 

314;  28,868,318 

square  meters  shall 

be  in  315: 

30.211,029  square 

meters  shall  be  in 

317;  3,356,780 

square  meters  shall 

be  in  326; 

20,140,687  square 

meters  shall  be  in 

617:3,356,780 

square  meters  shall 

be  in  625;  3.356,780 

square  meters  shall 

be  m  626;  3,356,780 

square  meters  shall 

be  in  627;  3,356,780 

square  meters  shall 

be  in  628. 

Limits  not  in  a 

group: 

350 

426,436  dozen. 

351/651  

681.798  dozen. 

'  The  limits  have  not  been  adjusted  to  ac- 
count for  any  imports  exported  after  December 
31,  1993. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely. 
Rita  D.  Hayes, 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 
[FR  Doc.  94-13937  Filed  6-7-94:  8:45  am] 
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Amendment  of  Export  Visa 
Requirements  for  Certain  Cotton  and 
Man-Made  Fiber  Textile  Products 
Produced  or  Manufactured  in  the 
People's  Republic  of  China 

June  3, 1994. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  amending 

visa  requirements. 

EFFECTIVE  DATE:  June  15,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jennifer  Aldrich,  International  Trade 
Specialist,  Office  of  Textiles  and 
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Apparel,  U.S.  Department  of  Commerce, 
(202)  482^212. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3, 1972,  as  amended;  section  204  of  the 
Agricultural  Act  of  1956.  as  amended  (7 
U.S.C.  1854). 

The  existing  export  licensing  system 
between  the  Governments  of  the  United 
States  and  the  People's  Republic  of 
China  is  being  amended  to  require  an 
export  visa  for  part-Categories  224-V 
(cotton  and  man-made  fiber  woven  pile 
fabric)  and  224-0  (all  other  fabric  in 
Category  224),  produced  or 
manufactured  in  China  and  exported 
from  China  on  and  after  June  15.  1994. 
Goods  in  Category  224  which  are 
exported  during  the  period  June  15, 
1994  through  July  15,  1994,  shall  be 
permitted  entry  if  visased  as  224  or  the 
correct  part  category. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  58  FR  62645, 
published  on  November  29. 1993).  Ai.so 
see  49  FR  7269,  published  on  February 
28, 1984;  52  FR  28741,  published  on  " 
August  3,  1987;  and  59  FR  3847. 
published  on  January  27.  1994. 
Rita  D.  Hayes. 

Chairman,  Committee fnrthf  linplemfotalinn 
nf  Textile  Agreements. 

CoiDmittee  for  the  Implementation  of  Textile 
Agreements 

Juno  3.  1994. 

Commissionor  of  (Customs, 
Deptirtment  of  the  Treasury,  Wushinglon  DC 
20229. 

Dear  Qmmissioncr:  This  directive 
amends,  but  does  not  cancel,  the  dire<jtivc 
i.ssued  to  you  on  February  23.  1984,  as 
amended,  by  the  Chairman,  Committee  for 
the  Implementation  of  Textile  Agreements. 
That  directive  directed  you  to  prohibit  entry 
of  ccnain  cotton,  wool,  man-made  fiber,  silk 
blend  and  other  vegetable  fiber  textiles  and 
textile  products,  produced  or  manufactured 
in  Chinn  for  which  the  Government  of  the 
People's  Republic  of  China  has  not  issued  an 
appropriate  visa. 

Effective  on  June  15,  1994,  vou  are  directed 
to  amend  further  the  February  23, 1984 
directive  to  require  an  export  visa  for 
shipments  of  cotton  and  man-made  fiber 
textile  products  in  part-Categories  224-V ' 
and  224-02  produced  or  manufactured  in 
China  and  exported  fi-om  China  on  and  after 


'  CitegoH'  224-V:  only  HTS  numljors 
5H01.21.0000.  580].23.d000,  5801.24.0000. 
5801.25.0010,  5801.25.0020.  5801.26.0010. 
5801.26.0020.  5801.31.0000.  5«01.33.0{»0O, 
5801. 34. 0000.  5801.35.0010,  5801.35  0020. 
5801.36.0010  and  .5801.36.0020. 

■* Category  224-0:  all  HTS  numbers  in  CJiLf-ory 
224  exropt  ihosp  in  224-V. 


June  15, 1994.  Merchandise  in  Category  224 
which  is  exported  from  China  during  the 
period  June  15,  1994  through  July  15. 1994 
may  be  visaed  as  Category  224  or  the  correct 
part-category.  Merchandise  in  Category  224 
which  is  exported  on  and  after  July  15, 1994 
must  be  visaed  as  Category  224-V  or  224-0 

.Shipments  entered  or  withdrawn  from 
warehouse  according  to  this  directive  which 
are  not  accompanied  by  an  appropriate 
export  visa  shall  be  denied  entry  and  a  new 
visa  or  replacement  visa  must  be  obtained. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  niiemaking  provisions  of  5 
ILS.C.  553(aKl). 

Sincerely. 
Kita  D.  Hayes, 

Chairman,  Committee  for  the  hnplemenUHion 
nf  Textile  Agreements. 

IFF.  Doc.  94-1 3935  Filed  6-7-94;  8:45  am| 

BILLING  COt)E  351(M)R-F 


CONSUMER  PRODUCT  SAFETY 
COMMISSION 

[CPSC  Docket  No.  94-C0007] 

Neeley  Sales  Company,  Inc.,  a 
Corporation;  Final  Acceptance  of  a 
Settlement  Agreement  and  Order 

agency:  Consumer  Product  Safety 
Commission. 

ACTION:  Final  acceptance  of  a  Settlement 
Agreement. 


SUMMARY:  The  Commission  has  finally 
accepted  a  Settlement  Agreement  with 
Neeley  Sales  Company,  Inc. 

DATES:  The  Consent  Order  Agreement 
became  effective  on  May  27,  1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Dennis  C.  Kacoyanis.  Trial  Attorney, 
Office  of  Compliance  and  Enfon:ement, 
Consumer  Product  Safety  Commission. 
Washington,  DC  20207;  telephone  (301) 
504-0626. 


SUPPLEMENTARY  INFORMATION:  On 
January  24,  1994,  the  Commission 
provisionally  accepted  a  Settlement 
Agreement  and  Order  in  the  matter  of 
the  Neeley  Sales  Company,  Inc.,  and 
published  it  for  comment  in  the  Federal 
Register  on  January  31.  1994  (55  FR 
4269).  The  Commission  received  three 
comments  on  the  Provisional  Settlement 
Agreement  and  Order.  After  considering 
those  comments,  the  Commission  voted 
on  May  26, 1994  to  finally  accept  the 
Agreement.  The  text  of  the  Agreement 
and  the  Order  were  published  in  the 
January  31,  1994  Federal  Register. 


Dated:  June  2,  1994. 
Sadye  E.  Dunn. 

Secretary.  Consumer  Product  Safely 

Commission. 


Order 

Upon  consideration  of  the  Seltlement 
Agreement  entered  into  between 
respondent  Neeley  Sales  Company.  Inc., 
a  corporation,  and  the  staff  of  the 
Consumer  Product  Safety  Commission; 
and  the  Commission  having  jurisdiction 
over  the  subject  matter  and  Neeley  Sales 
Company;  and  it  appearing  that  the 
settlement  Agreement  is  in  the  public 
interest,  it  is 

Ordered,  that  the  Settlement 
Agreement  be  and  herebv  is  acc^plf-d; 
and  it  is 

Further  Ordered,  that  upon  final 
acceptance  of  the  Settlement 
Agreement.  Neeley  Sales  Company,  Inc. 
shall  pay  to  the  Commission  a  civil 
penalty  in  amount  often  thousand  and 
.    00/100  dollars  ($10,000.00)  in  two  (2) 
installment  payments  of  five-thousand 
and  00.100  dollars  ($5,000.00).  The  first 
installment  payment  of  five-thousand 
and  00/100  dollars  ($5,000.00)  shall  be 
due  twenty  (20)  days  after  ser\'ice  of  the? 
Final  Order  of  the  Commission 
accepting  the  Settlement  Agreement. 
The  second  installment  payment  of  five- 
thousand  and  00.100  dollars  ($5,000.00) 
is  due  and  payable  no  later  than  365 
days  after  service  of  the  Final  Order.  For 
any  payment  that  is  overdue  less  than 
thirty  (30)  days,  Neeley  Sales  Companv, 
Inc.  shall  be  charged  interest,  payable  to 
the  Commission,  in  accordance  with  the 
rate  and  method  of  calculation  set  forth 
in  28  U.S.C.  1961  (a)  and  fb).  during  the 
period  that  the  payment  is  overdue.  Any 
payment  that  is  thirty  (30)  days  or  more- 
overdue  shall  cause  the  entire 
outstanding  balance  to  become  due 
immediately  and  payable  with  interest 
in  accordance  with  28  U.S.C.  1961  (a) 
and  (b)  as  set  forth  above,  during  the 
period  that  the  outstanding  balance  is 
overdue.  Payment  of  the  full  amount  of 
the  civil  penalty  shall  settle  fully  the 
staffs  allegations  set  forth  in  paragmph 
five  through  fen  in  the  Settlement 
Agreement  that  Neeley  Sales  Company, 
Inc.  or  Dennis  Neeley.  individually,  or 
any  of  Neeley 's  officers,  agents,  or 
employees  has  violated  the  FHSA. 

Provisionally  .ujcepted  and  Provision.tl 
Order  issued  on  the  24th  day  of  June  1<()4 

By  order  of  the  Commission: 
Sadye  E.  Dunn, 

Secretary,  Consumer  Product  Safety 

(Commission 

Upon  consideration  of  the  Settletui'ul 
Agreement  between  Neeley  Sales 
Company.  Inc.  and  the  staff  and  the 
comments  received  on  the  provisional 
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Settlement  Agteement 
Consumer  Pro  luct 
finally  accepts 
Agreement. 


Final  Order  is 
1994 

By  order  of  thi 
Sadye  E.  Dunn, 

Secretary.  Consiimer 

Commission 

|FR  Doc.  94-139fe9 
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and  Order,  the 
Safety  Commission 
the  Settlement 


s^ued  on  the  1st  day  of  fune 

Cnmmissionj 

Product  Safety 
Filed  6-7-94;  8:45  am] 


DEPARTMEN1  OF  DEFENSE 

Office  of  the  S  ecretary 

Strategic  Environmental  Research  and 
Development  program 

ACTION:  Notice 


In  accordanc  b 
2902  the  Strat^g 
Research  and 
(SERDP)  1994 
is  available  for 
a  period  of  30 
notice.  Review^ 
only,  by  callin 
525-9400  ext  5| 
SERDP  Progra 
LABAT- 
2200  Clarendot 
Arlington,  VA 
of  the  Strategic 
available 


n 
ANDE  RSON 


1994. 


Dated:  June  2. 
Patricia  L.  Toppings, 

Alternate  OSD  F(  deral 
Officer.  Departm  ?nf 
|FR  Doc.  94-138 

BILLING  CODE  5000-  (M-M 


with  Title  10,  U.S.C. 
ic  Environmental 
I^velopment  Program 
Strategic  Investment  Plan 
review  by  the  public  for 
( lays  from  the  date  of  this 
shall  be  by  appointment 
Ms.  Amy  Levine  at  (703) 
75  and  conducted  at  the 
Office  in  the  spaces  of 

Incorporated, 
Blvd,  Suite  900, 
J2201.  Additional  copies 
Investment  Plan  are  not 


Register  Liaison 
of  Defense. 
5  Filed  6-.7-94;  8:45  ami 


Office  of  the  S  ecretary  of  the  Army 

Final  Environmtental  Impact  Statement 
for  Mission  Expansion/Multiple 
Construction  i  t  Camp  Grayling,  Ml 


AGENCY:  Depar 


ACTION:  Notice  of  availability. 


SUMMARY:  This 


ment  of  the  Army,  DOD. 


plan  facilitates  the 


training  of  Res«  rve  Component  Forces  of 
Camp  Grayling  to  better  prepare  them 
for  mission  accamplishment  by 
providing  the  b  est  training  facilities 
possible.  The  F  SIS  analyzes  the 
alternatives  of:  Implement  Master  Plan 
projects  as  proiosed.  Implement  Master 
Plan  projects  a1  different  locations  and 
the  No  Action  .  Uternative  (Do  not 
implement  Ma;  terPlan  projects). 

Within  each  iltemative.  the 
installation  Ma  ;ter  Plan  projects  are: 
Construction  o  two  logistic  support 


facilities,  and  construction  to  upgrade 
an  existing  Armor  training  facility  to  a 
Multi-Purpose  Range  Complex-Heavy- 
Reduced  (MPRC-H-R).  The  Draft 
Environmental  Impact  Statement 
proposed  implementation  of  20  projects, 
13  of  which  were  deleted  due  to  public 
comment,  budget  reductions,  or  became 
unnecessary  in  the  installation  Master 
Plan;  and  4  projects  were  completed 
under  separate  environmental 
documentation. 

There  will  be  a  30-day  public  review 
period  for  the  FEIS  prior  to  making  a 
final  decision  on  implementation  of 
Installation  Master  Plan  projects. 

ADDRESSES:  Copies  of  the  FEIS  will  be 
mailed  to  individuals  who  participated 
in  the  public  comment  process  or  who 
requested  a  copy.  Copies  will  also  be 
sent  to  city,  county,  federal  officials, 
civic  organizations,  and  public  libraries. 
Individuals  not  currently  on  the  mailing 
list  may  obtain  a  copy  of  the  FEIS  by 
request. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Gregory  N.  Huntington,  Environmental 
Manager,  Michigan  Department  of 
Militar>'  Affairs,  2500  S.  Washington 
Avenue,  Lansing,  Michigan  48913- 
5101. 

Dated:  )une  1.  1994. 
Lewis  D.  Walker, 

Deputy  Assistant  Secretary  of  the  Army. 
(Environment.  Safety,  and  Occupational 
Health}  OASA  tlL&E). 

jFR  Doc.  94-13839  Filed  6-7-94;  8:45  ami 
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Department  of  the  Army 

Availability  for  Exclusive  or  Partially 
Exclusive  Licensing  of  U.S.  Patent  No. 
5,176,466,  Revetment  Unit  and  Method 
for  Protecting  Shoreline  or  Waterway 

agency:  U.S.  Army  Engineer  Waterways 
Experiment  Station,  DOD. 

ACTION:  Notice. 

SUMMARY:  In  accordance  with  37  CFR 
404.7(a)(l)(i),  announcement  is  made  of 
the  availability  of  U.S.  Patent  No. 
5,176,466  for  licensing.  This  patent  is 
assigned  to  the  United  States  of  America 
as  represented  by  the  Secretary  of  the 
Army.  Washington,  DC. 

DATES:  Proposals  for  an  exclusive  or 
partially  exclusive  license  must  be 
submitted  within  120  days  following 
publication  of  this  notice  in  the  Federal 
Register  (October  6, 1994). 

ADDRESSES:  United  States  Army  Corps 
of  Engineers.  Watenvavs  Experiment 
Station.  ATTN:  CEWES-CT-C, 
Vicksbiirg,  MS  39180-6199. 


FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Tina  Wright,  (601)  634-4317. 

SUPPLEMENTARY  INFORMATION:  This 
patent  concerns  a  revetment  unit  for 
protecting  shoreline  or  waterway 
embankments  from  erosion  caused  by 
waves  or  currents.  The  object  of  the 
invention  is  to  provide  a  revetment  unit 
which  has  a  simplified  design  and 
enhanced  interlocking  capabilities  when 
arranged  with  other  identical  units  into 
a  protective  matrix  covering.  The  unit  is 
generally  L-shaped,  has  a  low  center  of 
gravity  for  stability,  and  maximizes  area 
covered  per  unit  weight.  The  units  form 
a  matrix  which  has  sufficient  porosity  to 
allow  drainage  and  prevent  excessive 
water  pressure  under  the  units.  A  model 
revetment  formed  from  the  units  has 
been  tested  in  a  laboratory  wave  flume 
at  the  U.S.  Army  Engineer  Waterways 
Experiment  Station.  The  units  have 
demonstrated  a  high  stability  coefficient 
when  subjected  to  the  action  of  water 
waves. 

Under  the  authority  of  section  11(a)(2) 
of  the  Federal  Technology  Transfer  Act 
of  1986  (Pub.  L.  99-502)  and  section  207 
of  Title  35.  United  States  Code,  the 
Department  of  the  Army  as  represented 
by  the  U.S.  Army  Engineer  Waterways 
Experiment  Station  wishes  to  license 
the  above-mentioned  technology  in  an 
exclusive,  or  partially  exclusive  manner 
to  any  party  interested  in  manufacturing 
and  selling  revetment  units  covered  by 
the  above-mentioned  patent. 

Each  interested  party  is  requested  to 
submit  a  proposal  for  an  exclusive  or  a 
partially  exclusive  license  within  120 
days  of  publication  of  this  notice  in  the 
Federal  Register.  The  proposals  for 
manufacturing  and  selling  the  revetment 
units  covered  by  the  above  mentioned 
patent  will  be  evaluated  using  the 
following  criteria: 

1.  Demonstrated  ability  to 
manufacture  and  market  revetment 
units. 

2.  Presentation  of  applicants  plan  to 
manufacture  and  market  revetment 
units  employing  the  patented 
technology. 

3.  Capability  of  manufacturing  and 
installing  revetment  units. 

4.  Time  required  to  bring  item  to 
market  and  production  rate. 

5.  License  Fee  and  Royalty. 

6.  Technical  Capability. 

7.  Small  Business. 
Kenneth  L.  Denton, 

Army  Federal  Register  Liaison  Officer. 
[FH  Doc.  94-13892  Filed  6-7-94;  8:45  am| 
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Department  of  the  Navy 

Notice  of  Public  Hearing  for  the  Draft 
Environmental  Impact  Statement  for 
the  Realignment  of  Naval  Training 
Center,  Great  Lakes,  IL 

Pursuant  to  Council  on 
Environmental  Quality  regulations  (•}() 
CFR  parts  1500-1508)  implementing 
procedural  provisions  of  the  National 
Environmental  Policy  Act,  the 
Department  of  the  Navy  has  prepared 
and  filed  with  the  U.S.  Environmental 
Protection  Agency  the  Draft 
Environmental  Impact  Statement  (DEIS) 
for  the  realignment  of  Naval  Training 
Center  Great  Lakes,  Illinois. 

In  response  to  the  recommendations 
of  the  1993  Defense  Base  Closure  and 
Realignment  Commission  (BR.^C-93) 
and  to  legislative  requirements  in  the 
1990  Base  Closure  and  Realignment  Ad 
(Pub.  L.  101-510),  Naval  Training 
Center  (NTC)  Orlando,  Florida:  NTC  San 
Diego,  California;  Naval  Technical 
Training  Center  (NTTC)  Treasure  Island; 
and  Combat  Systems  Technical  Schools 
Command  (CSTC)  Mare  Island  are  to  be 
closed  and  some  of  the  Service  School 
Command  (SSC)  training  is  to  be 
realigned  and  collocated  at  NTC  Great 
Lakes,  Illinois.  The  proposed  action 
consists  of  renovations  to  existing 
buildings  within  the  SSC,  .some  new 
construction  and  increases  in  .studen.t 
and  instructor  personnel  over  current 
levels.  Also,  240  new  family  housing 
units  are  to  be  constructed  at  Naval  Air 
Station  Glenview,  which  is  clo.sing. 
The  DEIS  has  been  distributed  to 
various  federal,  state,  and  local 
agencies,  elected  officials,  special 
interest  groups,  and  the  media.  A 
limited  number  of  single  copies  are 
available  at  the  address  listed  at  the  end 
of  this  notice  for  public  review  and 
comment.  A  public  hearing  to  inform 
the  public  of 

The  public  hearing  will  be  (  ondu(  ted 
by  the  Navy.  Federal,  state.  local 
agencies,  and  interested  parties  are 
invited  and  urged  to  be  present  or 
represented  at  the  hearing.  Oral 
statements  will  be  heard  and  transcribed 
by  a  stenographer;  however,  to  assure 
accuracy  of  the  record,  all  statements 
should  be  submitted  in  writing.  All 
statements,  both  oral  and  written,  will 
become  part  of  the  public  record  on  this 
study.  Equal  weight  will  be  given  to 
both  oral  and  written  statements. 

In  the  interest  of  available  time,  oral 
(  omments  should  not  exceed  five 
minutes.  Longer  statements  should  be 
summarized  at  the  public  hearing  and 
submitted  in  writing  either  at  the 
hearing  or  mailed  to  the  address  listed 
at  the  end  of  this  announcement. 


All  written  statements  must  be 
postmarked  by  July  11. 1994.  to  become 
part  of  the  official  record. 

Additional  information  concerning 
this  notice  may  be  obtained  by 
contacting  Mr.  Robert  Teague  (Code 
203RT),  Southern  Division,  Naval 
F"acilities  Engineering  Command,  P.O 
Box  190010,  North  Charleston,  South 
Carolina  29419-9010,  telephone  (803) 
74.3-0785. 

DHfnd:  Iiine  3,  19«)4, 
Lewis  T.  Booker,  Jr, 

LCDR.JACC.  i'SM.  Fedfral  Rrokter Liui-nn 

Officer. 

jFK  Doc.  94-13871  Filed  6-7-m,  8-15  diiij 
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Government-Owned  Invention; 
Availability  for  Licensing 

AGENCY:  Department  of  the  Navv. 
Defense. 

ACTION:  Notice  of  availability  of 
invention  for  li(-ensing. 

SUMMARV:  The  invention  li.sted  below  is 
assigned  to  the  United  States 
Government  as  represented  by  the 
Secretary  of  the  Navy  and  is  available 
for  licensing  by  the  Department  of  the 
Navy. 

Request  for  copies  of  patent 
application  cited  should  be  directed  to 
the  Office  of  Naval  Research  (Code 
00CC3),  Ballston  Tower  One,  800  North 
Quincy  Street,  Arlington,  Virginia 
22217-5660  and  must  include  the 
application  serial  number 
FOR  FURTHER  INFORMATfON  CONTACT:  Mr 
R.J.  Erickson,  Staff  Patent  Attomev. 
Office  of  Navy  Research  (ONR  00CC3), 
800  North  Quincv  Street,  Arlington. 
Virginia  22217-5600,  telephone  (703) 
696-4001. 

Patent  AppiiciUion  07/983.990 
REMOVING  THE  EFFECTS  OF 
ACOUSTIC  RINGING  AND  REDUCING 
TEMPERATURE  EFFECTS  IN  THE 
DETECTION  OF  EXPLOSIVES  BY  \QR: 
FILED  NOVEMBER  30.  1992. 

D,8ted;  Mdv  31.  199-4. 

Lewis  T.  Booker.  Jr.. 

I.CDR.  I.H.C.  I  'S\.  F^-dtTtil n^pstfT L,u,on 
Officer  * 

IFR  Doc.  94-13870  Filc.i  b-7-94.  8.45  .::r,| 
BILLING  CODE  381(>^E-M 


Naval  Research  Advisory  Committee; 
Meeting 

Pursuant  lo  the  provisions  of  the 
Federal  Advisory  Committee  Act  (5 
U.S.C.  App.  2),  notice  is  hereby  given 
that  the  Naval  Resean:h  Advisory 
Committee  Panel  on  .Naval  Resean  h  and 


Development  will  meet  on  June  21  a:^d 
22,  1994.  The  meeting  will  be  held  at 
the  Office  of  Naval  Research,  800  Nonh 
Quincy  Street,  Ballston  Center  Tower 
One,  Room  915,  Arlington,  Virginia  The 
first  session  will  commence  at  8:30  a  :n 
and  terminate  at  5:00  p.m.  on  June  21 
the  second  session  will  commence  ct 
8:30  a.m.  and  terminate  at  5:00  p.m  .;!i 
June  22,  1994.  All  sessions  of  the^^ 
meeting  will  be  open  to  the  public. 
The  purpose  of  the  meeting  is  to 
provide  the  Department  of  the  Navy 
with  an  assessment  of  the  missions, 
functions,  processes,  and  i  ore 
competencies  of  the  Naval  Resean  h  :;.d' 
Development  (R&D)  infrastructure, 
applying  the  following  criteria: 
relevance  to  the  Naval  customer; 
criticality  to  the  Department  of  the  NV.vy 
(criti(,al  technology  interests); 
integration  of  R&D;  interaction  with 
industry/academia;  in-house  cost  a:ui 
effii  iency  vs.  out-of-house;  and  ahililv 
to  meet  Naval  needs  of  the  twenty-fi'-t 
I  entury. 

The  meeting  will  primarily  be 
devoted  to  working  sessions  durin>- 
which  panel  members  will  begin  to 
formulate  a  report  outline  and  out 
briefing  of  their  findings  and 
(  onclusions.  The  working  sessions  u  .  I 
include  discussions  relating  to 
laboratory  management  and  fundm}:. 
1993  Base  Realignment  and  Closure. 
Program  Executive  Officer  interface 
with  R&D;  future  naval  te(  hnology 
requirements;  and  sub-panel  report*;  <>) 
laboraIor\'  visits. 

For  further  information  concerning 
this  meeting  contact:  Captain  Micho'-I 
Brinkec,  USN,  Office  of  Naval  Rese.ir.  h 
Ballston  Center  Tower  One.  800  Nor'n 
Quincy  Street,  Arlington.  VA  22217- 
5660.  telephone  Number:  (703)  60f- 
4870. 

D,:r>(i  )i;n>  A.  1994 

Lewis  T.  Booker.  Jr. 

U:nn.  /ACC,  l  -.s.V,  F^dira! P^^i.t-r l    ~    , 
Off»  ^r 

jFRDoL  9413fit,8Filedh-7-94.«45.. 
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Intent  To  Grant  Partially  Exclusive 
Patent  License;  Poiesis  Research 

AGENCY:  Department  of  the  .Navy. 
SUMMARY:  The  l>?partment  of  the  N.-.y 
hereby  gives  notice  of  its  intent  to  gr.  ;,1 
to  Poiesis  Research  a  revo<.uble, 
nonassignable,  partially  exclusi\  e 
license  in  the  United  States  to  prac  ti.-  .• 
the  Government-owned  invention 
described  in  U.S.  Patent  Application 
Serial  No.  08/186,o,'j8  entitled    Ai  o.:s^< 
Attenuation  and  Vibration  D.imping 
Materials"  filed  Janti.irv  2"^.  1994  iii 


?9596 


U 


which  the  Govii 
undivided  inte  BSt 

Anyone  wish 
of  this  license 
of  this  notice 
jilong  with  su 
Written  objectibns 
jho  Office  of  N< 
()0CC3).  Ballstc^ 
Virginia  22217 

FOR  FURTHER 
RJ.  Erickson 
Olfice  of  Naval 
Hn listen  Tower 
Stret;t.  Arlingt 
tflephone  (703 

n;it.'(!:Mdy31 
Lewis  T.  Booker 

Lcnn.iAGC.vs: 

Offwfr. 
!FKD<k:.  94-1 

SILLING  CODE  3Sia-feE-M 


DEPARTMENT 
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rnment  owns  an 


ing  to  objet:t  to  the  grant 
as  60  days  from  the  date 
file  written  objections 
p|)0rting  evidence,  if  any 
are  to  be  filed  with 
val  Research  (ONR 

Tower  One.  Arlington, 
5660. 
INfORMATHDN  CONTACT:  Mr. 
aff  Patent  Attornev. 
Research  (ONR  0()'CC3). 
One,  800  North  Qiiincy 
,  Virginia  2221 7-5RP.('). 
69r)-'4(K)  1 


S: 


c  ri. 


Ir. 

i,  FcHfriil  Rf Ulster  Liiiisnn 


38(9  Filed  b-r-94.8:4SHm| 


OF  ENERGY 


Golden  Field  Office;  Cooperative 
Agreement  Award  to  Electric  Power 
Research  Insti  ute  (EPRI) 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  )f  financial  assistiint.e 
nwnrd  in  respo:  ise  to  a  non-competitive 


inancial  assist; 


pu 


a  3 


i.'l 


SUMMARY:  The 
F.iien^y  (DOE)  . 
Financial  Assi* 
FiOO. 7(b)(2)  is  a 
iMTike  a  financi 
FUictric  Power 
to  design,  biiik 
n  30  meter  Higl 
Superconducti 
trnrismission 
ADDRESSES:  Qii 
iuinouncement 
r.S.  Departnieijt 
f  luld  Office.  1 
CO  80401,  Afteht 
Contract  Speci 
The  Contractin 
Dr.  Paul  K.  Kea 
SUPPLEMENTARY 
application  wa 
r(!sponse  to  a 
solicitation  for 
application  ti 
Partnership  Inili 
'anuary  19, 
submitted  by  E 
acceptable,  it 
nih-rit  a  compel 
limited  funding 
solicitation, 
(in  April  19. 
wer«i  made, 
original  appli 


D> 


itl(d 


199  3 


W3S 


Th.t 

19'  13 

EPIJ 


nee  appli(uition. 


S.  Department  of 
rsuant  to  the  DOE 
j^ance  Rules.  lOCFR 
nouncing  its  intention 
1  assistance  award  to  the 
Research  histitufe  (EIPRI) 
and  test  a  1  meter  and 
-Temperature 
g  underground 
le. 

stions  regarding  this 
may  be  addressed  to  the 
of  Energy,  Golden 
7  Cole  Blvd.,  Golden 
ion:  John  W.  Meeker, 
ist.orat  303/275-4748. 
Officer  for  this  action  is 
ns. 

INFORMATION:  The  EPRI 
initially  submitted  in 
partm.ent  of  Energy 
inancial  assistance 

"Superconducfivitv 
iative"  (SPI)  dated 
.  While  the  application 
RI  was  technit:ally 

considered  not  to 
ive  award  under  the 
available  for  that 

solicitation  was  closed 
and  three  awards 

now  has  reworked  its 
into  the  current 


ic£  tion 


proposal  resulting  in  the  government's 
coi^t  share  being  reduced,  and  the 
program  being  extended  from  two  (2)  to 
four  (4)  years.  This  proposal  was  then 
resubmitted  to  DOE  as  an  application 
for  a  non-competitive  financial 
assistance  award.  A  reduction  in  the 
government's  cost  share  allowed  this 
project  to  fit  within  the  programs 
budget.  The  lengthening  of  the  time 
schedule  from  Z  to  4  years  allowed  the 
project  to  move  at  a  slower  pace  while 
achieving  the  siime  objective. 

The  proposed  project  will  contribute 
lo  the  DOE  mi.ssion  of  "*   *   *  providing 
the  scientific  foundation  and  technology 
*   *   *  necessary  to  achieve  efficiency  in 
energy  use  *   *   *'"  by  developing  an 
energy  efficient  underground 
transmission  cable  using  High- 
Temperature  Superconducting  (HTS) 
materials.  Superconductivity  is  define<i 
as  a  disappearance  of  electrical 
resistance  in  a  substance.  This  occurs  in 
common  electrical  conductors  at  or  very 
near  a  temperature  of  zero  (0)  Kelvin  or 
absolute  zero  (- 273. 15'C  or  -459.fi7'FI 
High  Temperature  Superconductors, 
discovered  in  1986,  have 
superconducting  characteristics  at 
temperatures  up  to  77  Kelvin  ( -  19f)°C 
or  -  321''F).  The  main  advantage  of  an 
HTS  cable  is  that  it  can  carry  more 
current  than  conventional  underground 
cables  of  comparable  size.  The 
underground  HTS  cable  design 
implemented  in  this  project  can  (.arn.-  a 
ma.xim.um  transmission  current  or  about 
2500  amperes.  This  power  capacity 
matches  the  typical  maximum  current 
carried  by  an  overhead  line.  The 
proposed  HTS  cable  will  have  a  higher 
power  capacity,  as  well  as  lower 
operating  losses  than  conventional  cable 
systems.  The  proposed  project  fits  into 
the  SPI  program  by  developing  and 
demon.strating  HTS  material 
applications. 

"The  ultimate  goal  of  this  program  is 
to  develop  a  commercially  viable  HTS 
power  transmission  cable.  The  objective 
of  this  project  is  an  intermediate  phase, 
where  a  30-meter  prototype  115  kv  HTS 
power  cable  will  be  manufactured  and 
te.sted  by  conventional  industry- 
accepted  tet:hniques.  This  project  will 
conclude  wfth  the  design  of  a  3-phase, 
i;)0-meter  cable  system 

The  probability  of  success  is  high. 
be<:ause  the  applicant,  EPRI.  has  brought 
together  a  team,  consisting  of  American 
Superconductor  Co.  and  the  Pirelli 
Cable  Corp..  that  has  unique  expertise  in 
each  area  of  concern  as  follows: 

EPRI 

Was  founded  in  1973  to  enable  the 
United  States  electric  powei  industry  to 
pool  resources  and  conduct  research 


and  development  that  will  benefit 
utilities,  their  customers  and  society. 
EPRI's  Underground  Transmission 
Program  has  participated  in  every  major 
innovation  in  underground  transmission 
for  nearly  two  decades.  EPRI  also  has 
short  and  long  term  transmission  testing 
facilities  at  the  EHV  Cable  Test  Center 
in  Yonkers.  New  York,  and  the 
linderground  Cable  Test  Facility  in 
Waltz  Mill,  Pennsylvania.  These  test 
centers  have  become  the  preferred 
proving  ground  for  new  cable 
technologies. 

American  Superconductor  Corp 

Is  n  United  States  concern  primarily 
involved  in  the  development  and 
manufacturing  of  commercially  viable 
HTS  products,  including 
electromagnetic  coils,  electromagnets, 
and  multistrand  conductors  for  electric 
power  and  magnet  systems  such  as 
motors,  generators  and  power 
transmission  cables. 

Pirelli  Cable  Corp 

.•\  United  States  based  manufacturing, 
marketing  and  research  affiliate  of  the 
international  Pirelli  gt'oup  of  companies, 
is  the  United  States  leading  cable 
supplier.  Pirelli  started  HTS  research 
activity  in  1987  in  Milan  to  investigate 
the  performance  of  HTS  materials, 
develop  ways  to  incorporate  them  into 
prac:tical  wires,  characterize  wires  for 
the  required  properties,  and  study. the 
technical  and  economic  potential 
related  to  their  use.  particularly  in 
power  cables.  Work  under  this  proposal 
will  be  conducted  at  the  Pirelli  Research 
and  Development  Center  in  Lexington! 
South  Carolina,  which  has  been 
involved  in  developing  new 
technologies  in  the  field  of  wire  and 
cable.  Integrated  within  the  worldwide 
Pirelli  Research,  Development  and 
Engineering,  this  center  is  in  an 
excellent  position  to  develop  prototv[ie 
cables. 

The  project  team  that  has  been 
assembled  by  the  Electric  Power 
Re:^earch  Institute  (EPRI)  is  uniquely 
qualified  to  develop  a  high  temperature 
superconducting  (HTS)  cable  for  the 
U.S.  Utility  industry.  The  vertically 
integrated  project  team  consists  of  the 
leading  U.S.  HTS  wire  maker  (American 
Superconductor  Corporation),  the 
country's  leading  cable  supplier  (Pirelli 
Cable  Corporation)  and  the  utility 
industry's  research  organization  (EPRI — 
supported  by  700  member  utilities). 

■I'ne  project  will  be  overseen  by  EPRI's 
Underground  Transmission  Task  F^orce 
w  hich  consists  of  30  cable  experts 
drawn  from  EPRI's  member  utilities. 
This  interaction  with  the  utility 
industry  will  facilitate  technology 


transfer  and  commercialization  and  is 
unique  to  EPRI  audits  HTS  cable  proje«;t 
team. 

The  project  team  has  been  working 
together  for  the  past  two  years.  In  1992, 
EPRI  contracted  with  Pirelli  to  develop 
detailed  designs  of  a  manufacturing 
plan  for  constructing  HTS  cable. 
Pirelli's  interaction  with  American 
Superconductor  dates  back  to  1990 
when  they  initiated  a  contract  to 
develop  HTS  wire  that  could  be  used  fur 
transmission  cable. 

EPRI's  EHV  Laboratory  and  Wahs  Mill 
Test  Center  (where  the  30-meter  HTS 
cable  will  be  tested)  have  been  the 
proving  grounds  for  all  new  cable 
innovations  introduced  in  this  cou))try 
during  the  last  20  years.  These  centers 
will  be  utilized  for  testing  the  HTS 
cable,  and  will  lend  a  great  deal  of 
credibility  and  confidence  in  the 
performance  of  the  system. 

The  personnel  within  the  team  are 
uniquely  qualified  to  develop  an  HTS 
cable  system.  The  facilities  that  are/will 
be  available  to  the  EPRI  lead  team  will 
provide  manufacturing  ability  and  will 
provide  the  utilities  with  confidence  in 
the  testing  and  demonstration  of  the 
cable. 

The  major  public  Ix^nefit  to  be  derived 
from  this  project  is  providing  a  more 
economical,  efficient  and  versatile 
underground  transmission  cable.  EPRI 
has  identified  three  applications  for  an 
HTS  cable  system:  1)  Retrofitting 
existing  underground  circuits,  2)  one-to- 
one  transition  from  an  overhead  line  to 
an  underground  cable  .system,  and  3) 
long-distance  underground 
transmission. 

(1)  Retrofit  Existing  Underground 
Circuits:  About  20%  of  the  undergroi.ud 
transmission  cables  in  the  U.S.  are 
Hearing  the  end  of  their  planned  30  to 
40  year  design  life  and  may  require 
replacement  over  the  next  decade, 
utilities  could  increase  the  power 
transmi.ssion  capacity  of  these  systems 
by  50  to  500%  by  retrofitting  them  with 
HTS  cables. 

(2)  One-to-One  Transition  from  an 
Overhead  Line  to  an  Underground  Gobi" 
System:  Utilities  typically  install  two  or 
more  underground  circuits  to  match  the 
capacity  of  a  single  overhead  line.  Since 
a  single  HTS  circuit  can  match  the 
power  rating  of  an  overhead  line,  it  will 
enable  utilities  to  cut  their  excavation 
and  installation  costs  (which  account 
for  up  to  70%  of  the  total  capital  costs 
of  a  new  underground  cable). 

(3)  Long-Distance  Underground 
Transmission:  The  difficulty  of 
acquiring  overhead  rights-of-way  may 
force  utilities  to  consider  installing 
longer  underground  transmission  cabl.-. 
HTS  cable  systems  will  carry  higher 
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currents  and  will  require  much  less 
compen.sation  than  comparable 
underground  installations,  and  could 
operate  in  lengt^»«tSmparab)e  to 
overhead  lim 

In  additioi(  to  the  above  uses,  this 
project  will  idvance  the  U.S. 
competilivii  less  in  a  highly  sought  after 
market.  Aru  nnual  installation  of  50 
Kilometers  of  cable  would  create  an 
HTS  cable  market  of  approximately  S75 
million  per  year.  Other  countries, 
namely  japan  and  Germany,  are  actively 
working  to  develop  HTS  applications/  " 
products  to  capture  this  market. 

The  development  and  demonstration 
of  a  HTS  transmission  cable  system  fits 
comfortably  within  the  direciion  and 
objectives  of  DOE's  Superconducting 
Partnership  Initiative  program.  Through 
the  Superconductivity  Partnership 
Initiative,  three  awards  have  btjnn  made 
•o  industry  teams  to  develop  and 
demonstrate  applications  for  HTS 
material.  The  initial  EPRI  proposal  was 
considered  meritorious  but  funding  of 
that  initiative  limited  awards  to  the 
three  that  were  made.  However,  with 
the  additional  refinements  contained  in 
the  EPRI  proposal,  DOE  can  now 
propose  funding  this  appli(  ation  at 
$300,000  per  fiscal  vear. 

Competition  for  this  effort  would  have 
a  significant  adverse  impact  on  the 
continuity  and  completion  of  ihe 
proposed  activity.  Ten  applications 
were  received  through  the 
Superconductivity  Partnership  Initiative 
solicitation.  EPRI  had  submitted  the 
only  application  that  proposed 
developing  a  transmission  r;able.  This 
industry  team  is  uniquely  qualified  for 
this  effort  since  EPRI  represents  the  U.S. 
power  industry's  research  organiz-ation, 
American  Superconductor  Corp.  is  the 
leading  U.S.  manufacture  of  HTS 
conductors  and  Pirelli  Cable  is  the 
country's  leading  cable  supplier. 
Therefore,  we  do  not  believe  that  a 
solicitation  to  build  and  test  an  HTS 
transmission  cable  would  generate 
much  interest  or  be  cost  effective. 

Issued  in  (H)lden.  (X).  on  .April  25.  ^^\'^A. 
|ohn  W.  Meeker, 

Chiff.  PrfKiirement,  GolHt'ix  Fidd  Offki' 
(FK  i>Mi  94-13922  Filed  6-7-94:  8:4.5  ;ii)j| 
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Secretary  of  Energy  Advisory  Board 
Task  Force  on  Alternative  Futures  for 
the  DOE  National  Laboratories 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  open  publir;  meeting. 

SUMMARY:  Notice  is  hereby  given  of  thi^ 
following  open  public  m«?eting  o(  the 
■J.'isk  Force: 


Maine:  Secretary  of  Energy  Advisorv 
Board  Task  Fort;e  on  Alternative  Futur.'s 
for  the  DOE  National  Laboratories. 

Dati^  and  Time:  Thursday.  Juno  23. 
1994,9a.m.-4  p.m. 

P/o<e;  Capitol  Hilton,  Federal  Room 
•B".  IGth  A  K  .Stre.M,  NW.,  VVashirglo;i. 
DC  20036. 

FOR  FURTHER  INFORMATION  CONTACT: 
Dr.  Michele  Donovan,  Task  F'orce 
Director,  1000  Independence  Avenui;. 
SW.,  Washington,  DC  20585,  (202)  ."wti. 
7092. 

SUPPLEMENTARY  INFORMATION:  Purpos.>  .li 
the  Task  Fone:  The  Secretary  of  Enerey 
A<Jvisory  Board  Task  Force  on 
Alternative  Futures  of  the  DOE  NatioiMi 
Laboratories  was  established  to  serve  .k 
the  Secretary  of  Energy's  primary 
mechanism  for  examining  options  for 
change  within  the  laboratories  and 
proposing  specific  alternatives  for 
directing  the  siiientific  and  enginwriui; 
resoun;es  of  the  laboratories  toward  th.- 
e<;onomic,  environmental,  defense, 
scientific  and  energy  needs  of  Ihe 
Nation.  The  Task  Force  was  establistM-.i 
under  Ihe  Secretary  of  Energy  Advisorv 
Board  Charter  and  consists  of  21 
members,  including  Board  members  i  ,d 
outside  experts.  The  Task  Force  is 
expected  to  report  in  February  1995 

Tentative  Agenda 

9  a.m.— Opening  Remarks  by  Chairin.m 

BobGalvin 
0:15  a.m. — Discussion  of  Headc|uarters/ 

Field  Offi«.es  Liboratories  Roles  with 

DOE  Officials 
10:15  a.m.— Ba-ak 
10:30  a.m.— DOE  Labs'  Contributions  lo 

DoD — Deputy  Secretary  of  Dtifense. 

John  Deutch 
1 1:30  a.m.— Public;  Comment 
Noon — Break  for  Lunch 
I  p.m. — Task  Forc;e  Di.scussion 
4  p.m.— Adjourn. 

A  final  agc^nda  will  be  available  n  tlte 
meeting. 

Public  Participation 

The  Task  Force  welcomes  the  public  "s 
input  and  written  representations.  If 
business  permits,  members  of  the  public 
may  be  heard  in  the  order  in  vvhic4i  fhc'ir 
recjiit^sts  arc  re«  eived  and  the  five 
minute  rule  will  ordinarily  apply.  The 
Task  Force  will  make  every  effort  to 
hear  the  views  of  interested  parties. 
Written  c:omments  addressed  to  the 
Task  F'orc :e  are  iir^ed.  and  may  be 
submilt»>d  to  Dr.  Michele  Donovan,  Task 
Foni'  DiriH;tor.  Sec  ret  a  ry  oi  Energy  of 
Adv  isory  Board.  1000  Independence 
Ave:)ue,  SW.,  7B-198/HR-2, 
Washington,  DC  20585.  Written 
cjomnients  rcn.eived  by  Mondav,  )une  :.ii 
1994,  will  be  made  available  to  Task 
Fonv  mcinlHTN  iirior  to  the  meeting 
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Nfinutes 

Minutes  of  the 
■ivnilable  for  pu 
approximately 
meeting  at  the 
Public  Reading 
Building.  1000  I 
SVV.,  Washingtoi 
a.m.  and  4:00  p 
Friday. 

Issued  at  VVashi 

loan  Williams, 

Ai  ting  Advisory 
Officer. 

|FR  Doc.  94-13923 
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meeting  will  be 
ic  review  and  copying 
days  following  the 
Department  of  Energy 
oom.  lE-190  Forrestal 
[dependence  Avenue 
,  DC.  between  9:00 
iji..  Monday  through 

tjgton.  DC.  on  |uiif  3.  1994, 

Cimmitttff  Manoiiement 

Filed  b-7-94:8;4.T  ami 


Federal  Energy 
Commission 


Regulatory 


[Docket  No.  QF94-  91-000] 

Anheuser-Busclj,  Inc.;  Amendment  To 
Filing 


9  34. 


c  ock€ 


3CI 


June  2.  1994. 

On  May  27. 1 
Inc.  tendered  for 
its  filing  in  this 

The  supplement 
ownership  structjire 
aspects  of  the  fa 
has  been  made 
constitutes  a  con 

Any  person  de ; 
objecting  to  the 
.status  should  file 
or  protest  with 
Regulatory  Com 
Capitol  Street. 
20426.  in  accord 
214  of  the  Com 
Practice  and  Proded 
motions  or  prote:  t 
June  20, 1994, 
the  applicant.  Protest 
considered  by  th 
determining  the ; 
taken  but  will  n 
protestants  parti 
.Any  person  wish 
must  file  a  petiti 
of  this  filing  are 
Commission  and 
inspection. 
I.oLs  D.  Cashell. 
Sf<  ri'tary. 
IF  K  Doc.  94-13843 
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pertains  to  the 
and  technical 
ity.  No  determination 
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plete  filing, 
iring  to  be  heard  or 
granting  of  qualifying 
a  motion  to  intervene 

Federal  Energy 
ission.  825  North 
Washington,  DC 
nee  with  rules  211  and 
mission's  Rules  of 
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must  be  ser\ed  on 

s  will  be 
Commission  in 
ppropriate  action  to  be 
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to  the  proceeding, 
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to  intervene.  Copies 
file  with  the 
are  available  for  public 
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[Docket  No.  CP94-  552-000] 

Columbia  Gas  Transmission  Corp.; 
Request  Under  E  lanket  Authorization 


liiiu-  2.  1994. 

Take  notice  th 
Cloiumbia  Gas  Tr 


t  on  May  IH.  1994. 
nsmission  Corporation 


(Columbia).  1700  MacCorkle  Avenue 
SE.  Charleston,  West  Virginia  25314- 
1599.  filed  in  Docket  No.  CP94-552-000 
a  request  pursuant  to  sections  157.205 
and  157.211  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205  and  157.211)  for 
authorization,  under  its  blanket 
certificate  issued  in  Docket  No.  CP83- 
76-000,  to  establish  an  additional 
delivery  point  for  interruptible 
transportation  service  under  part  284  of 
the  Commission's  regulations,  all  as 
more  fully  set  forth  in  the  request  that 
is  on  file  with  the  Commission  and  open 
to  public  inspection. 

Columbia  states  the  additional 
delivery  point  in  Northampton  County, 
Pennsylvania  was  requested  by  Penn 
Fuel  Gas  Inc  (PFG)  for  interruptible 
transportation  ser\'ice.  The 
transportation  service  will  be  provided 
under  Columbia's  Rate  Schedule  ITS  or 
it  may  be  provided  under  firm  capacity 
released  by  other  shippers.  The  end  use 
of  the  gas  will  be  industrial  and  the  new 
delivery  point  will  be  utilized  to  serve 
Metropolitan  Edison  Company's 
Portland  Station  power  plant. 

Pursuant  to  a  blanket  certificate 
issued  in  Docket  No.  CP86-240-O00, 
Columbia  states  the  new  delivery  point 
will  have  a  Maximum  Daily  Quantity  of 
43,200  Dth  and  an  Estimated  Annual 
Quantity  of  15,768,000  Dth.  Since  the 
quantities  will  be  provided  on  an 
interruptible  basis,  Columbia  does  not 
expect  any  impact  on  its  existing  design 
day  and  annual  obligations  for  its 
customers. 

Columbia  states  $381,300  as  the 
estimated  cost  for  establishing  the  new 
delivery  point  with  PFG  reimtjursing 
Columbia  for  the  total  cost,  plus  any 
gross-up  for  tax  purposes. 

Columbia  proposes  to  revamp  an 
e.xisting  measuring  station  for  the 
increase  in  delivery  to  PFG  by  uistalling 
two  filter  separators,  two  turbine  meter 
runs,  flow  control,  remote  terminal  unit 
and  a  building. 

Any  person  or  the  Commission's  staff 
may.  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  section 
157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 


authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act. 
Lois  D.  Cashell. 

Secretary. 

|FR  Doc.  94-13841  Filed  6-7-94;  8:45  iuni 

BILLING  CODE  6717-01-M 

(Docket  No.  RP94-93-002]    ' 

K  N  Interstate  Gas  Transmission  Co.; 
Proposed  Changes  In  FERC  Gas  Tariff 

|un('2.  1994. 

Take  notice  that  on  May  27.  1994.  K 
N  Interstate  Gas  Transmission  Co.  (KNI), 
tendered  for  filing  proposed  changes  to 
its  FERC  Gas  Tariff  in  compliance  with 
the  Commission's  May  24,  1994.  Letter 
Order  in  these  proceedings.  In 
particular,  the  tariff  filing  reflects  the 
revision  of  KNI's  Account  No.  858 
tracker. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulator\'  Commission. 
825  North  Capitol  Street.NE., 
Washington,  DC  20426,  in  accordance 
with  18  CFR  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  protests  should  be  filed  on  or 
before  June  9,  1994.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  public  reference  room. 
Lois  D.  Cashell. 
Secretury: 

[FK  Doc.  94-13844  Filocl  fi-7-94;  8:4.5  .itnl 
BILUNG  CODE  e717-01-M 

[Docket  No.  CP92 -446-002] 

Pacific  Interstate  Transmission  Co.; 
Petition 

jimo  2.  1994. 

Take  notice  that  on  May  25.  1994. 
Pacific  Interstate  Transmission 
Company  (PITCO).  633  West  Fifth 
Street,  Los  Angeles.  CA  90071-2071 . 
filed  in  Docket  No.  CP92-446-002  a 
petition,  pursuant  to  Rule  207  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.207).  PITCO 
set'ks  to  remove  a  previous  certificate 
condition,  all  as  more  hilly  set  forth  in 
the  petition  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

PITCO  and  Southern  California  Gas 
Company  (SoCalGas)  jointly  petition  the 
Commission  to  remove  the  two-year 
limitation  in  the  order  issued  in  this 
c:ase  on  December  1.  1992  (61  FERC 
^61.282).  The  order  granted  a  certifitatf 


of  public  convenience  and  necessity  to 
PITCO  for  sales  and  deliveries  of  natural 
gas  to  SoCalGas  at  Ignacio.  Colorado 
until  December  31, 1994.  PITCO 
requests  that  the  use  of  the  Ignacio 
Delivery  Point  be  extended  for  the  term 
of  PITCO's  current  service  agreement 
with  1^1  Paso  Natural  Gas  Company, 
which  is  coterminous  with  PITCO's  gas 
purchase  agreement  with  Northwest 
Alaskan  Pipeline  Company  (Northwest 
Alaskan).  Recent  negotiations  are 
expected  to  result  in  a  termination  date 
of  PITCO's  gas  supply  agreement  with 
Northwest  Alaskan  on  October  31.  2003. 
Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
petition  should  on  or  before  June  23. 
1994,  file  with  the  Federal  Energy 
Regulatory  Commission,  Washington, 
DC  20426,  a  motion  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.214  or  385.211)  and  the  Regulations 
under  the  Natural  Gas  Act  (18  CFR 
157.10).  All  protests  filed  with  the 
Commission  will  be  considered  by  it  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  ser\'e  to  make  the 
protesfants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
to  a  proceeding  or  to  participate  as  a 
party  in  any  hearing  therein  must  file  a 
motion  to  intervene  in  accordance  with 
the  Commission's  Rules.  All  persons 
who  have  heretofore  filed  need  not  file 
again. 

Lois  D.  Casheli. 
Secretan'. 
IFR  D(x;.  94-13840  Filed  6-7-94;  8:4.")  ami 
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[Docket  No.  MT88-6-O07] 

Texas  Gas  Transmission  Corp.; 
Proposed  Changes  In  FERC  Gas  Tariff 

|un(!2,  1994. 

Take  notice  that  on  May  24, 1994, 
Texas  Gas  Transmission  Corporation 
(Texas  Gas)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  First  Revised 
Volume  No.  1,  the  following  revised 
tariff  sheets,  with  an  effective  date  of 
June  1,  1994: 

First  Revised  Sheet  No.  352 
First  Revised  Sheet  No.  353 

Texas  Gas  states  that  the  referenced 
tariff  sheets  have  been  revised  to  reflect 
changes  in  the  list  of  affiliated 
marketing  companies  as  a  result  of  the 
sale  and  reorganization  of  certain  a.ssets 
by  Transco  Enej:gy  Company. 

Texas  Gas  states  that  copies  of  the 
revised  tariff  sheets  are  being  mailed  to 
Texas  Gas's  affected  customers  and 
interested  state  commi.ssions. 


Any  person  desiring  to  protect  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street,  NE., 
Washington,  DC  20426,  in  arxordance 
with  section  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  protests  should  be  filed  on  or 
before  June  9,  1994.  Protests  will  be 
con.sidered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  public  reference  room. 
Lois  D.  Ca.sheU. 
Secretary. 
(PR  Doc.  94-13842  Filed  6-7-^4;  8:4.=i  ami 
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[Docket  Nos.  TA89-1 -43-004  and  nP8^9- 
005] 

Williams  Natural  Gas  Co.;  Order 
Granting  in  Part  and  Denying  in  Part 
Rehearing  and  Rejecting  Motion  for 
Summary  Judgment  and  Providing 
Notice  to  Colorado  and  Wyoming 
Producers  of  Further  Proceedings 

Issued  June  2.  1994. 

On  March  17,  1994.  the  Missouri 
Public  Service  Commission  (Missouri 
PSC)  filed  a  request  for  rehearing  of  a 
Commission  letter  order  issued 
February  15, 1994,'  accepting  certain 
tariff  sheets  and  supplemental 
information  filed  by  Williams  Natural 
Gas  Company  (Williams),  and 
terminating  a  technical  conference.  For 
the  reasons  discussed  below,  the 
Commission  grants  in  part  and  denies  in 
part  the  request  for  rehearing.  The 
Commission  also  rejects  a  motion  for 
summary  judgment  of  one  of  the  is.sues 
raised  in  the  rehearing,  and  issues  a 
notice  of  further  proceedings. 

Background 

On  March  1, 1989.  Williams 
submitted  its  proposed  annual 
adjustment  to  its  PGA  clause  in  Docket 
No.  TA89-1^3-000,  to  be  effective  May 
1. 1989.2  Reflected  in  the  PGA,  inter 
alia,  was  $18,087,099  in  pajTnents  that 
Williams  made  to  its  producer-suppliers 
to  reimburse  them  for  their  payments  of 
ad  valorem  taxes  to  Kansas.  Colorado, 
and  Wyoming.  The  producers  had 
charged  these  amounts  to  Williams  as 
an  add-on  to  the  ceiling  prices 
permitted  by  Section  110  of  the  Natural 


Gas  Policy  Act  (NGPA).^  Williams 
reflected  these  amounts  in  its  PGA  as 
net  adjustments  to  its  unrecovered  gas 
costs.  Several  protesters  claimed  that 
the  ad  valorem  tax  reimhursenients 
could  be  contract  reformation  costs  thai 
should  not  be  reflected  in  Williams' 
PGA.  By  order  issued  April  27. 1989, 
the  Commission  accepted  and 
suspended  the  filing  subject  to  a 
technical  conference  to  address  this  and 
other  issues,  and  subject  to  Commission 
"review  of  the  additional  information 
requested  regarding  ad  valorem  tax 
reimbursements  and  pricing  dispute 
settlements."  ■•  The  suspension  order 
stated  that  these  costs  related  to  taxes 
assessed  by  the  states  of  Kan.sas. 
Colorado,  and  Wyoming.  On  May  30, 
1989,  Williams  filed  revised  tariff  sheets 
to  comply  with  the  directives  in  the 
April  27,  1989  order. 

The  technical  conference  was  held  in 
1989,  but  Staff  held  its  report  in 
abeyance  while  the  issue  of  whether 
certain  Kan.sas  ad  valorem  fa.xes  were 
severance  taxes  eligible  for  recovery 
under  NGPA  section  110  was  being 
decided  in  another  case  before  the 
Commission.  In  1988.  in  Colorado 
Interstate  Gas  Company  (GIG) »  the  U.S. 
Court  of  Appeals  for  the  D.C.  Circuit 
had  remanded  to  the  Commission  the 
issue  of  whether  the  Kansas  ad  valorem 
tax  was  a  severance  tax  qualifying  under 
NGPA  section  110  as  an  add-on  to  the 
maximum  lawful  price.  On  December  1. 
1993.  the  Commission  issued  its  order 
in  the  CIG  case.^  On  remand,  the 
Commission  stated  that,  to  determine  if 
a  tax  was  a  "severance  tax"  for  purposes 
of  NGPA  section  110,  there  had  to  be  a 
systematic  analysis  of  whether  the  tax  is 
more  like  a  severance  tax  on  the 
production  of  gas  as  opposed  to  a 
personal  property  tax  on  the  value  of  the 
gas  remaining  in  the  ground  or  on  other 
production  assets  of  the  lease.  The 
Commi.ssion  found  that  the  Kansas  ad 
valorem  taxes  are  not  a  tax  on 
production  and  thus  do  not  qualify  as 
severance  taxes  recoverable  under 
NGPA  section  110.  Accordingly,  the 
Commission  ordered  all  Kansas 
producers  that  had  unlawfully  charged 
any  interstate  pipeline  for  such  taxes 
after  the  June  28,  1988  date  of  issuance 
of  the  Court's  decision  in  the  QG  i;a<w, 


•  Wflluim.s  Natural  Gas  Co..  66  hXKC  1  61.108 

(1994). 

^  Williams  also  filed  tariff  sheets  in  Dockel  .\o. 
RPM-39-000  to  elimifuitc  its  standby  serviu-  Mtcs, 


'.Section  llOof  iheNCPA  penniiied  prodot*rs 
to  chargp  as  an  add-on  to  the  maximum  lawful  priii- 
SlatB  sflveranci"  taxwt  attributable  to  the 
production  of  such  natural  gas."  15  U.S.C  3320U). 
All  N<;HA  price  ceilings  were  eliminaled  as  of 
).inuar\-  1.  1993. 

■"  Williams  Natural  Gas  Co.,  47  FERC  1  61.1  H  .u 
61 .340  (19fl9):  reh-g  48  FERC  1  61.017  iTimV 

••  Citlnmdo  Intrrslote  (ios  Co  v  f^BC  «S0  K  2il 
769(lX;(:ir.  19881. 

"65  FERC  1  61.202  (1993);  reh'g  denird  (.7  l>.K(. 
1  61.209  (1<>94). 
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to  rupay  the  ( xcess  over  the  maximum 
lawful  price  I  o  the  pipelines,  and  for  the 
pipelines  to  {ass  those  refunded  costs 
along  to  its  ci  istomers. 

Missouri  P  >C  sought  clarification  of 
the  Commiss  on's  statement  in  CIG  that 
it  would  not :  equire  that  pipelines  be 
guarantors  of  refunds  of  the  Kansas  ad 
valorem  taxei .  Missouri  PSC  asked  the 
Commission   o  clarify  that  it  was  not 
prejudging  tha  merits  of  this  issue  in  the 
instant  Williams  case.  Missouri  PSC 
argued  that,  because  Williams'  instant 
rates  were  pn  itested  and  accepted 
subject  to  refund.  Williams  could  have 
taken  steps  to  protect  itself,  such  as 
establishing  a  n  escrow  account  to 
ensure  that  it  would  be  able  to  account 
for  tax  reimbi  rsements.  In  the  order  on 
remand  in  CKi.  the  Commission  found 
that  this  issue  would  be  addressed  in 
the  instant  pr)ceeding.  based  upon  the 
rulings  in  the  CIG  proceeding.^ 

Following  t  le  CIG  order,  the 
Commission,  jy  the  February  1,5,  1994 
letter  order,  a  xepted  Williams'  revised 
tariff  sheets  ii  this  case.  The 
Commission  <  Iso  accepted  the 
supplemental  information  filed  by 
Williams  on  May  30.  1989,  subject  to 
Williams  refuiding  the  Kansas  ad 
valorem  taxes  reflected  in  its  filing 
according  to  t  le  methodology  set  out  in 
CIG,  and  the  ( iommission  terminated 
the  technical  conference.  The 
Commission  1  eld  that  all  other  issues 
addressed  in  I  le  technical  conference 
regarding  Wil  iams'  PGA  are  now  moot, 
since  William  >  no  longer  has  a  PGA 
mechanism  af  er  restructuring. 

Rehearing 

On  March  1 7,  1994.  the  Missouri  PSC 
filed  for  rehea  -ing  of  the  February  15, 
1994  letter  or<  er.  Missouri  PSC  argues 
that,  while  th(  issue  of  the  Kansas  ad 
valorem  taxes  may  have  been  resolved 
by  the  Commi  jsion's  decision  in  CIG, 
Williams"  PGi' ,  also  included  payments 
made  by  Willi  jms  to  producers  to 
reimburse  the  n  for  Colorado  and 
Wyoming  ad  \alorem  taxes.  Missouri 
PSC  argues  th  it  the  issue  as  to  whether 
the  Colorado  £  nd  Wyoming  taxes  are 
severance  taxe  s  under  NGPA  section 
110  has  never  been  addres.sed. 
Accordingly.  I  Missouri  PSC  argues  that 
the  Commissi!  n  should  not  have 
accepted  the  c  ampliance  tariff  sheets  or 
terminated  the  refund  obligation  in  this 
proceeding  until  the  Commission  has 
determined  w  lether  Colorado  and 
Wyoming  ad  \  alorem  taxes  were  eligible 
for  recovery  u  ider  NGPA  section  110. 

Missouri  PS  Z  also  claims  that  the 
riifund  methoc  ology  in  CIG  should  not 
be  applied  her  ?  because  the 


G7KtRCl61,;  BOrfl  fn   4b  (1994) 


circumstances  in  the  instant  case  differ 
from  those  in  CIG.  Missouri  PSC 
contends  that,  in  CIG,  the  Commission 
found  that  Kansas  first  sellers  of  gas  that 
collected  revenues  in  excess  of  the 
NGPA  maximum  lawful  price  as  a  result 
of  the  reimbursement  of  the  Kansas 
ta.xes  had  to  refund  those  amounts,  with 
interest,  to  their  customers,  and  that  the 
pipeline  was  then  to  flow  the  refunds 
through  to  its  customers  through  a 
lump-sum  payment.  Missouri  PSC 
contends  that  the  refund  liability  in  CIG 
was  contingent  upon  the  pipelines' 
recovery^  of  the  subject  costs  from  its 
suppliers.  Missouri  PSC  claims  that  the 
subject  tariff  sheets  in  the  instant 
proceeding  were  accepted  subject  to 
refund,  and  that  such  refund  should  not 
be  contingent  on  Williams  receiving  any 
refunds  of  the  costs  from  producers. 
Missouri  PSC  claims  that  it  does  not 
matter  when  Williams  paid  the  related 
taxes  to  its  suppliers.  The  issue, 
contends  Missouri  PSC,  is  that  Williams 
included  these  taxes  in  its  rates  that  are 
subject  to  refund.  Accordingly,  Missouri 
PSC  argues  that  the  Commission  should 
order  Williams  to  immediately  refund 
amounts  collected  from  its  customers 
for  the  unlawful  reimbursements  of 
Kansas  property  taxes. 

Motion 

Missouri  PSC  also  filed  a  motion  for 
summar>-  judgment  in  this  proceeding 
on  March  17,  1994,  arguing  that  there  is 
no  material  question  of  fact  or  law  in 
this  proceeding  regarding  the  Kansas 
property  taxes,  and  repeats  the 
arguments  made  on  rehearing  regarding 
the  need  for  immediate  refunds  bv 
Williams  of  amounts  it  paid  to 
reixiiburse  producers  for  Kansas  ad 
valorem  taxes.  Therefore,  Missouri  PSC 
moves  that  the  Commission 
immediately  order  Williams  to 
immediately  calculate  the  amount  of 
Kansas  property  taxes  recovered  in  its 
rates  subject  to  refund,  and  to  promptly 
refund  those  amounts. 

On  April  1,  1994.  Williams  filed  an 
answer  to  Missouri  PSC's  motion, 
arguing  that  the  motion  is  a  collateral 
attack  on  CIG,  and  is  an  attempt  to 
induce  the  Commission  to  amend  the 
CIG  order,  or  to  misapply  it  to  the 
instant  proceeding.  Williams  contends 
that  the  CIG  order  was  a  broad  industry- 
wide determination  that  established 
refund  procedures  applicable  to  all 
pipelines  reflecting  Kansas  ad  valorem 
taxes  in  their  rates.  Williams  contends 
that  the  Commission's  letter  order  in  the 
in.stant  proceeding  confirmed  that  the 
CIG  ruling  is  fully  applicable  to 
Williams,  and  that  the  ruling  should  be 
applied  to  all  pipelines  in  a  uniform, 
non-discriminatorv  manner.  Williams 


states  that  the  Commission  determined 
in  CIG  that  pipelines  will  not  be 
required  to  be  guarantors  of  refunds 
from  producers,  even  in  situations 
similar  to  the  instant  case.  Williams 
contends  that  Missouri  PSC  is 
wrongfully  attempting  to  overturn  that 
determination.  Williams  also  claims  that 
this  determination  that  pipelines  should 
not  be  guarantors  of  refunds  is 
consistent  with  the  Commission's 
determinations  in  other  producer  refund 
situations  where  rates  were  accepted 
subject  to  refund.**  Williams  also  argues 
that  it  would  be  unfair  for  the 
Commission  to  order  it  to  pay  refunds 
before  it  collects  these  payments  from 
its  producers. 

Discussion 

Further  Proceedings 

The  Commission  agrees  with  Missouri 
PSC  that  there  are  issues  in  the  instant 
proceeding  that  had  not  been  resolved 
when  the  Commission  issued  its 
February  15,  1994  letter  order 
terminating  the  technical  conference  in 
this  proceeding.  First,  the  issue  remains 
as  to  whether  the  Wyoming  and 
Colorado  ad  valorem  taxes  paid  by 
Williams  to  its  producer-suppliers  are 
production  taxes  that  producers  in  these 
states  could  recover  from  their 
customers  as  an  add-on  under  NGPA 
section  110  to  the  otherwise  applicable 
maximum  lawful  price.  The  issue  must 
still  be  addressed  by  the  Commission 
pursuant  to  the  standards  established  by 
the  Commission  in  its  order  on  remand 
in  CIG.  If  the  severance  taxes  are  so 
recoverable  by  the  producers,  then  they 
were  properly  paid  to  the  producers  by 
Williams  and  did  qualify  as  gas  costs 
recoverable  under  Williams'  PGA.  If 
they  were  not  so  recoverable,  then  the 
producers  could  be  required  to  refund 
these  amounts  and  issues  would  arise  as 
to  Williams'  right  to  recover  the 
amounts  in  its  PGA.  Accordingly,  the 
Commission  grants  in  part  rehearing, 
and  reverses  its  decision  to  terminate 
this  proceeding.** 

The  Commission  also  finds  that 
additional  information  and  briefing  is 
necessary  in  order  to  decide  the 
remaining  issues  of  whether  the 


"Citing  Refunds  Resulting  from  Btu  Mnastiremnnl 
.«ifiiustments.  Order  No.  399.  FERC  Stats,  and  Regs.. 
Regs.  Preambles  1982-1985. 130.597  at  31.154. 
rehg  Order  No.  399-A.  FERC  Stats,  and  Regs..  Regs. 
Preambles  1982-1985. 1 30.612  (1984).  vacated  in 
part  on  other  grounds.  Interstate  Natural  Gas  Ass'n 
of  America  v.  FEBC.  756  F.2d  166  (DC.  Cir.  1985). 
cert,  denied  sub  nom..  Pennzoil  Co.  v.  Associated 
Gas  Distributors.  474  U.S.  847  (1985). 

■'Missouri  PSC  has  not  shown  a  reason  whv  it 
was  error  to  accept  the  tariff  sheets  in  the  Februarv 
15.  1994  order.  As  the  Cominission  is  not 
terminating  the  proceeding,  the  rates  reflected  in 
su<.h  tariff  .sheets  remain  subject  to  refun<i. 


Wyoming  and  Colorado  ad  valorem 
taxes  are  severance  taxes  eligible  to  be 
recovered  by  first  sellers  under  NGPA 
section  110  as  an  add-on  to  the 
maximum  lawful,  first-sale,  ceiling 
price.  The  Commission  finds  that 
fairness  dictates  that  Williams  and  its 
Wvoming  and  Colorado  producers  be 
allowed  to  address  the  Commission's 
r«f;ent  decision  in  CIG  as  it  applies  to 
the  instant  proceeding,  and  more 
specifically,  as  it  applies  to  the 
Wyoming  and  Colorado  ad  valorem 
taxes.  In  CIG,  the  Commission 
established  a  test  to  use  in  determining 
whether  a  state  tax  qualifies  as  a 
severance  tax  that  would  be  includable 
as  a  gas  cost  under  the  NGPA.  The 
Commission  directs  Williams  to  submit 
to  the  Commi.ssion.  within  20  days  of 
the  date  of  this  order,  a  filing  that  sets 
forth:  (1)  The  amounts  of  Wyoming  and 
Colorado  ad  valorem  taxes  reflected  in 
Williams'  PGA  filings  beginning  with 
the  rates  in  the  instant  proceeding  and 
ending  on  the  December  31.  1992 
expiration  date  of  the  NGPA  ceiling 
rates;  and  (2)  the  text  of  the  state  laws 
or  regulations  pertaining  to  the  faxes  at 
issues.  Producers  that  recovered  the 
Wyoming  and  Colorado  ad  valorem 
taxes  are  invited  to  intervene  in  this 
proceeding  within  40  days  of  the  date  of 
this  order.  In  addition,  within  40  days 
of  the  date  of  this  order.  Williams  must 
(and  any  producer  wishing  to  do  .so 
may)  file  an  analysis  of  why  the 
Wyoming  and  Colorado  ad  valorem 
taxes  qualify  for  recover)-  under  the  CIG 
test,  and  thus  were  properly  includable 
in  Williams'  PGA  filing.  Parties  to  this 
proceeding  are  invited  to  file  answers  to 
Williams'  filing  within  60  days  of  the 
date  of  this  order. 

Befiinds 

The  Commission  denies  in  part 
rehearing  as  it  applies  to  Missouri  PSC's 
request  that  partial  refunds  be 
immediately  ordered  for  the  full  amount 
of  the  Kansas  ad  valorem  taxes  reflected 
in  the  filing.  The  Commission  made  a 
ruling  in  CIG  as  to  how  these  taxes  were 
to  be  refunded  by  the  producers  to  the 
pipelines  (including  William.s)  and 
then,  in  turn,  by  the  pipelines  to  their 
customers.  The  finding  in  CIG  as  it 
applies  to  Williams,  will  not  be 
overturned  here. 

The  only  difference  that  Missouri  PSC 
points  out  between  the  CIG  case  and  the 
instant  case  is  that  in  the  instant  (ui.se 
the  rates  were  accepted  subject  to 
refund.  The  Commission  fails  to  see 
why  that  would  dictate  the  outcome 
Missouri  PSC  requests.  The  acceptance 
of  certain  rates  subject  to  refund  does 
not  determine  the  manner  in  which  the 
Commi.ssion  will  order  that  lho.se 


refunds  be  made.  While  Mis,souri  PSC 
did  protest  the  inclusion  of  od  valorem 
taxes  in  Williams'  instant  PGA  filing, 
and  the  Commission  did  accept  that 
filing  subject  to  refund,  that  is  not  to  say 
that  if  the  Commission  found  that  such 
taxes  were  not  a  production  cost  that  the 
pipeline  must  deduct  them  entirely 
even  before  it  had  recovered  these  (X)sts 
from  its  producers.  Rather,  the 
acceptance  subject  to  refund  meant  that 
the  Commission  would  order  whatever 
refunds  it  found  to  be  appropriate  when 
it  made  a  determination  on  the 
underlying  i.ssue.  The  Commission 
made  that  determination  in  CIG. 

The  Commission  did  state,  in  its  ordfk 
on  remand  in  CIG.  that  refunds  would 
be  appropriate  from  the  date  producers 
"could  have  taken  steps  to  protec-t 
themselves,  such  as  establish  an  escrow 
account  for  such  tax  reimbursement,"  •" 
hut  that  reference  was  to  the  effective 
date  of  refunds  and  not  to  the  issue  of 
whether  the  pipeline  must  guarantee  all 
refunds.  Further,  Williams  merdy 
included  in  its  PGA  filing  the  tax  costs 
that  it  had  paid  to  its  producers.  Hence, 
there  would  be  no  additional  revenues 
for  Williams  to  put  into  an  escrow 
account.  The  producers,  on  the  other 
hand  were  recovering  unlawful  tax 
costs,  the  proceeds  of  which  could  have 
been  set  aside  for  future  refund 
obligations.  Therefore,  there  is  no 
rea.son  why  Williams  should  guarantee 
refunds  when  the  Commission  has 
found  in  CIG  that  other  pipelines  did 
not  have  that  same  obligation. 
Accordingly,  the  Commission  finds  that 
the  instant  case  is  not  different  from  the 
GIG  case  in  a  manner  that  would  require 
that  the  Commission  to  order  refunds  in 
a  manner  that  is  inconsistent  with  our 
decision  in  CIG.  As  the  Commission  has 
denied  this  request  for  rehearing 
regarding  refunds,  the  Commission  will 
reje<:f  the  motion  for  summary  judgment 
as  moot. 


(D)  Mi.ssouri  PSCs  motion  for 
summary  judgment  is  rejected. 

(E)  Williams  is  directed  to  file,  withiti 
20  days  of  this  order: 

(1)  the  dollar  amounts  of  Wyoming 
and  Colorado  ad  valorem  taxes  reflerti-«l 
in  the  subject  filing  and  subsequent 
PGA  filings  through  the  December  31 . 
1992  expiration  date  of  the  NGPA 
ceiling  prices;  and 

(2)  the  text  of  the  state  laws  or 
regulations  pertaining  to  the  Wyoming 
and  Colorado  nd  valorem  taxes  at  issu»-.s. 
and 

(F)  Williams  is  directed  to  file,  within 
40  days  of  this  order,  an  analysis,  under 
the  CIG  test,  of  why  those  taxes  qualify 
for  ref;overy  in  the  instant  PGA  filing. 

(G)  Within  40  days  of  the  date  of  this 
order,  producers  that  recovered  the 
Wyoming  and  Colorado  ad  valorem 
taxes  are  invited  to  inter\'ene  in  this 
pro<:eeding.  and  are  also  invited  to  file 
their  analysis  of  why  those  taxes  qualifv 
for  recovery  in  the  instant  PGA  filing 
under  the  CIG  test. 

(H)  Parties  to  this  proceeding  may  file 
answers  to  Williams'  filing  within  RO 
days  of  the  date  of  this  order. 

By  the  Commission. 
Lois  D.  Cashell. 
Si'crf^tar^'. 
IFH  D(K  .  94-1:1875  Filed  6-7-if4;  b:4h  ...r.| 
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[Docket  No.  TM94-4-49-OO0J 

Williston  Basin  interstate  Pipeline  Co.; 
Annual  Take-Or-Pay  Reconciliation 
Filing 


The  Commission  Orders 

(A)  Notice  is  hereby  provided  to  all 
producers  in  Colorado  and  Wyoming 
that  a  proceeding  is  being  in.sfituted  in 
this  docket  to  determine  if  the  od 
valorem  taxes  of  those  two  states  are 
recx)verable  as  production  costs. 
Producers  that  recovered  the  Wyoming 
and  Colorado  ad  valorem  taxes  may  file 
to  intervene  in  this  proceeding  within 
30  days  of  the  date  of  this  order. 

(B)  Rehearing  is  granted  in  part,  in 
that  the  instant  proceeding  is  not 
terminated. 

(C)  Rehearing  is  denied  in  part,  in  that 
the  Commi.ssion  will  not  order  further 
refunds  in  this  case  af  this  time. 


'"65  KtKC;  .It  62.373. 


|iine2.  1994. 

Take  nofic-e  that  on  May  31, 1994. 
Williston  Basin  Interstate  Pipeline 
Company  (Williston  Basin),  tendered  for 
filing  its  Annual  Take-or-Pay 
Reconciliation  Filing  pursuant  to 
.sertions  .36  and  37  of  the  General  Terms 
and  Conditions  of  its  FERC  Gas  Tariff. 
Second  Revised  Volume  No.  1.  More 
specifically.  Williston  Basin  tendered 
for  filing  as  part  of  its  FERC  Gas  Tariff, 
the  following  tariff  sheets: 

Socond  Rer\  isrd  Volume  No.  1 
Fourth  Revised  .Sheet  No.  15 
Fourth  Rpvised  .Shept  No.  16 
Fourth  Koviswi  .Shnet  ,\o.  18 
Fifth  Rpvisod  .Shnct  No.  21 
First  RHvisod  .Shc?et  No.  308 
First  Rinis(!d  Sheet  No.  320 
First  Revised  Sheet  No.  321 
Origiiiiil  Volume  No.  2 
Fifty-first  Revised  Sheet  No.  IIB 

Williston  Basin  has  requested  that  the 
Commission  acc-ept  this  filing  lo  bet.onif 
effective  July  1,  1994. 

Williston  Basin  states  that  the  revistd 
tariff  sheets  are  fK.'ing  filed  to  refii-i.t 
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rucalcuiated  fi  ted  monthly  surcharges 
and  revised  thi  oughput  surcharges  to  be 
nffective  during  the  period  July  1,  1994 
through  June  3D,  1995,  pursuant  to  the 
procedures  contained  in  sections  36  and 
37  of  the  Gene  al  Terms  and  Conditions 
of  Williston  Ba  sin's  FERC  Gas  Tariff. 
Second  Revise  1  Volume  No.  1. 
Williston  state;  that  this  filing  reflects  a 
revised  total  throughput  surcharge  of 
20.211  cents  piirdkt  on  all  applicable 
transportation  /olumes. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulator}'  Commission,  825 
North  Capitol  Iltreet,  NE.,  Washington, 
DC  20426.  in  a<  :cordance  with  Rules  211 
and  214  of  the  l^^ommission's  Rules  of 
Practice  and  Fiocedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  shoulc  be  filed  on  or  before 
June  9,  1994.  P  'otests  will  be  considered 
by  the  Commisjion  in  determining  the 
appropriate  act  on  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 


the  proceeding 
become  a  party 
file  a  motion  to 


filing  are  on  fil  s  with  the  Commission 


and  areavailab 
Lois  D.  Cashell, 

Sfcretary. 


jFR  Doc.  94-138 
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[Docket  No.  TM9 1-5-49-000] 


Williston  Basir 
Annual  Gas  Sif}ply 
Reconciliation 


Interstate  Pipeline  Co.; 

Realignment 
=iling 


|unp2.1994. 

Take  notice 
Williston  Basin 


t  lat 


Date 


4/1/94 
5/9/94 

5/9/94 
5/9'94 


5.10'94 


Any  person  wishing  to 
to  the  proceeding  must 
intervene.  Copies  of  the 


e  for  public  inspection. 


5  Filed  B-7-94:  8:45  ami 


on  May  31.  1994, 
Interstate  Pipeline 


Company  (Williston  Basin),  tendered  for 
filing  its  Annual  Gas  Supply 
Realignment  Reconciliation  Filing 
pursuant  to  subsection  39.3.3  of  the 
General  Terms  and  Conditions  of  its 
FERC  Gas  Tariff,  Second  Revised 
Volume  No.  1.  More  specifically. 
Williston  Basin  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff.  Second 
Revised  Volume  No.  1.  the  following 
tariff  sheets: 

Fifth  Revised  Sheet  No.  15 
Fifth  Revised  Sheet  No.  16 
Fifth  Revised  Sheet  No.  17 

Williston  Basin  has  requested  that  the 
Commission  accept  this  filing  to  become 
effective  July  1.  1994. 

Williston  Basin  states  that  the  revised 
tariff  sheets  reflect  the  annual 
reconciliation  of  the  GSR  cost  recoverv 
period  and  a  new  reservation  charge 
surcharge  of  117.807e  per  equivalent 
dkt  of  Maximum  Daily  Delivery 
Quantity  applicable  to  service  under 
Rate  Schedule  FT-1.  a  new  volumetric 
reservation  charge  surcharge  of  24.391  e 
applicable  to  service  under  Rate 
Schedule  ST-1  and  a  new  base  rate  unit 
cost  of  6.186e  applicable  to  service 
under  Rate  Schedule  IT-1. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street.  NE.,  Washington 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
June  9.  1994.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 


the  proceeding.  Any  person  wishing  to 
become  a  party  to  the  proceeding  must 
file  a  motion  to  intervene.  Copies  of  the 
filing  are  on  file  with  the  Commission 
and  are  available  for  public  inspection. 
Lois  D.  Cashell, 
Secretary. 
IFR  Doc.  94-13846  Filed  6-7-94;  8:45  am] 
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Office  of  Hearings  and  Appeals 

Notice  of  Cases  Filed  During  the  Week 
of  May  6  Through  May  13, 1994 

During  the  Week  of  May  6  through 
May  13.  1994.  the  appeals  and 
applications  for  exception  or  other  relief 
listed  in  the  Appendix  to  this  Notice 
were  filed  with  the  Office  of  Hearings 
and  Appeals  of  the  Department  of 
Energy.  Submissions  inadvertently 
omitted  from  earlier  lists  have  also  been 
included. 

Under  DOE  procedural  regulations.  10 
CFR  part  205.  any  person  who  will  be 
aggrieved  by  the  DOE  action  sought  in 
the.se  cases  may  file  written  comments 
on  the  application  within  ten  days  of 
service  of  notice,  as  prescribed  in  the 
procedural  regulations.  For  purpo.ses  of 
the  regulations,  the  date  of  service  of 
notice  is  deemed  to  be  the  date  of 
publication  of  this  Notice  or  the  date  of 
receipt  by  an  aggrieved  person  of  actual 
notice,  whichever  occurs  first.  All  such 
comments  shall  be  filed  with  the  Office 
of  Hearings  and  Appeals,  Department  of 
Energy,  Washington,  DC  20585. 

Dated:  May  31. 1994. 
George  B.  Breznay. 

Director.  Office  of  Hearing;!;  and  Appeals. 


Name  and  location  of  applicant 


iWesfinghouse  Hanford  Company,  Rictiland. 

Washington. 
^RCO/B   &    D    Butane   Company.    Atlantic 

Beach,  Flonda. 


;hambers  Oil  Company,  Beckley.  West  Vir- 
ginia. 


rime  Oil'Caiifomia 

■Jational  Helium/California 

harter/California.  Sacramento.  California 


Uca'Pearl    Oil    Company,    Inc..    Bethsda. 
Maryland. 


Case  No. 


LWZ-0031 
RR304-68 

LEE-0116 


RQ334-589 

RQ3-590 

RM23-269 


RR304-69 


Type  of  submission 


Motion  to  Dismiss.  If  granted:  Helen  Gaidine  Oglesbee, 
Case  No.  LWA-0006  would  be  dismissed. 

Request  for  Modification/Rescission  In  the  Arco  Refund  Pro- 
ceeding. If  granted:  The  June  4.  1993  Dismissal  Letter 
(Case  No.  RF304-13517)  issued  to  B  &  D  Butane  Com- 
pany would  be  modified  regarding  the  firm's  afiplication 
for  refurxJ  submitted  in  the  Arco  refund  proceeding. 

Exception  to  the  Reporting  Requirements.  If  granted:  Cham- 
t)ers  Oil  Company  would  not  be  required  to  file  Form 
EIA-782B,  "Resellers'/Retailers  Monthly  Petroleum  Prod- 
uct Sales  Report." 

Implementation  of  Second-Stage  Refund  Procedures.  If 
granted:  California  would  receive  funds  in  the  Time  Oil 
and  National  Helium  refund  proceedings,  and  the  March 
12,  1990  Decision  an  Order  (Case  No.  RQ23-546)  issued 
to  California  would  b>e  nxxjified  regarding  the  state's  ap- 
plication submitted  in  the  Charter  second-stage  refund 
proceedings. 

Request  for  Modification/Rescission  in  the  Arco  Refund  Pro- 
ceeding. If  granted:  The  Apnl  1,  1994  Decisions  and 
Order  (Case  No.  RF304-14786)  issued  to  Pearl  Oil  Com- 
pany, Inc.  would  be  modified  regarding  the  firm's  applica- 
tion for  refund  submitted  In  tfie  Arco  refund  proceeding. 
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Date 


5/10/94 


5/11/'94 


Name  and  location  of  applicant 


5.'iaS4 


5.13.94 


Donco  Carriers,  Inc..  Washington,  DC 


C.   D.  Vamadore  &  Betty  Freels.  Houston, 
Texas 


William  H  Pa,ne,  Albuquerque,  New  Mexico     LF/a-0376 


Case  No. 


RR272-130 


LFA-0375 


Kennejh  H  Besecke',. Martinez  Georgia 


LFA-0377 


Type  o(  submission 


Request  for  Modification/Rescission  in  the  Crude  Oil  Refund 
Proceeding.  If  granted:  The  April  5,  1994  Dec«ion  and 
Order  (Case  No.  RC272-234)  issued  to  Donco  Carriers. 
Inc.  would  tie  modified  regarding  the  firm's  application  fof 
refund  submitted  in  the  Crude  Oil  refund  proceeding. 

Appeal  of  an  Information  Request  Denial.  If  granted:  Tne 
May  4,  1994  Freedom  of  Information  Request  Denial  is- 
sued by  the  Oak  Ridge  Operations  Office  would  be  re- 
scinded, and  C.  D.  Vafnadore  &  Betty  Freels  would  re- 
ceive access  to  documents  relating  to  government  monies 
spent  by  a  contractor  organization  defending  against  cer 
lam  whistleblower  claims. 

Appeal  of  an  Information  Request  Denial.  It  granted  The 
December  16,  i993  Freedom  of  Information  Request  De- 
nial issued  by  the  FOI  and  Privacy  Acts  Branch  would  be 
rescinded,  and  William  H.  Payne  would  receive  access  to 
nances  and  phone  numbers  of  individuals  in  the  Inspectoi 
Generals  office  who  con^esponded  verbally  or  m  writing 
with  Sandia  National  Laboratory  personnel  between  tv/o- 
vemtier  1992  and  the  day  of  request. 

Appeal  of  an  Information  Request  Denial   if  granted   The 
April  25,  1994  Freedom  of  Information  Request  Demai  s 
sued  by  the  Office  of  Civil  Rights  would  be  rescinded,  and 
Kenneth  H  Besecker  would  receive  access  to  inforrrar'on 
requested. 


Date  rece-ved 


05/09.'94  

05/10/94 

05/13/94   : 

05  06/94  thru  5/13/94 


Name  of  refund  proceedmg'name  o<  refund  apphcaron 


Turkey  Express,  Inc 

Whaley's  Arco  s2 

Waterloo  Service  Company  

Crude  Oil  Refund  Applications  Recei.ed 


Case  1^0 


RF32 1-20983 
RF304- 15457 
RF344-2 

RF272-95277  irr j 
RF272-95295 


IFK  Do<.  94-l:)924  riJ.-.j  h-:-'M.  8^T.,.nI 
BILLING  CODE  6450-01-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-00382;  FRL-^70-8) 

Update  of  Pesticide  Residue  Chemistry 
Guidelines 

AGENCY:  Enviro::;r.t:;f.u  Protei  tioii 
Agency  (EPA). 

ACTION:  Notice  ufA\,nlabiIity  niul 
Request  for  Comments. 

SUMMARY:  This  notice  announces  tiie 
.ivailability  of  and  requests  comments 
on  updated  guidance  for  registrants  on 
the  residue  data  requirements  in  40  CFK 
Fart  158  to  support  registration  of 
pesticides  under  the  Federal  Insectu  ide. 
Fungicide,  and  Rodenticide  Act  (FIFR.^) 
and  tolerances  under  Federal  Food. 
Drug  and  Cosmetic  Act.  The  updated 
guidance  consists  of  a  revision  of  Table 
II  of  the  Pesticide  Assessment 
Guidelines,  Subdivision  O,  Residue 
Chemistry,  describing  raw  and 
processed  foods  and  animal  feeds. 
ADDRESSES:  Copies  of  this  proposed 
updated  Table  II  may  be  obtained  from 
the  Pesticides  Docket.  Offii  e  of 
Pesticide  Programs,  Puhlii  Response 


and  Program  Rysoun.es  Brain. h.  Rm 
1 132.  Crystal  Mall  #  1921  |efferson 
Davis  liighwnv,  Arlington.  \  A  22202. 
(703)30.1-5805. 

FOR  FURTHER  INFORMATION  CONTACT: 
Contact  by  mail;  Jerry  Stokes.  Health 
Effects  Division  (7509C).  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St..  S\V.. 
Washington,  DC  20460.  In  person  or  hv 
telephone:  Rm.  H03,  Crystal  Mall  2.  1921 
lefferson  Davis  Highway.  Arlington.  \  .A. 
(703)  30.1-7561.  Comments  will  be 
accepted  for  75  days  following 
publication  of  this  notice 
SUPPLEMENTARY  INFORMATION:  Table  II  of 
the  Pesticide  Asse.ssmeni  Guidelines. 
Subdivision  O,  Residue  Chemistrv. 
provides  a  listing  of  all  significant  fooii 
and  feed  commodities,  both  raw  and 
processed,  for  which  residue  data  are 
collected  arid  tolerances  are  set.  In 
addition,  for  feed  (ommodities.  Table  II 
provides  (1)  the  maximum  percent  of 
the  diet  for  beef  and  dairy  cattle,  poultry 
and  .swine,  and  (2)  guidance  on  which 
crops  EPA  believes  if  would  be 
appropriate  to  allow  lable  restrictions 
prohibiting  use  of  commodities  as  feeds 

As  a  culmination  of  a  long-term 
project  to  update  the  "Guide  For 
Estimating  Toxic  Residues  in  Animal 
Feeds  or  Diets'  (authored  by  Dr.  L. 
Harris  in  1975,  and  rommonlv  knovsn  as 


•the  •Harris  Guide  ')  EPA  has  updar^-d 
Table  II.  This  update  of  Table  II  was 
deemed  appropriate  because  there  ha\e 
been  significant  change  in  agricultural 
processing  and  feeding  practices  in  the 
past  decade.  The  update  has  revised 
whi(  h  raw  agricultural  and  proc  esst-d 
commodities  and  livestock  feeds  are 
listed  in  the  Table  II  and  the  perrenl3>;e 
of  these  items  in  the  diets  of  animals. 
More  information  on  the  basis  for  these 
revisions  are  included  in  the  liPifafed 
Table  II. 

In  reviewing  the  data  telle,  ted  on  ' 
animal  fees  EPA  also  reevaluated  the 
policy  of  allowing  as  a  substitute  tor 
data,  a  label  restriction  prohibiting  fh.' 
use  (or  sale)  of  a  commodity  for 
livestock  feed  purposes.  EPA  deri\e.l 
three  criteria  which  would  be  weif;h>'ij 
in  determining  whether  to  permit  laln-l 
restrictions  in  lieu  of  data  in  the  future 
More  details  on  the  criteria  are  prox  ideil 
in  the  revised  Table  II.  Generally,  the 
Agem  y  does  not  consider  it  good  pub.-, 
policy  to  regulate  pesticides  in  su<  h  j 
way  that  growers/farmers  using  a 
registered  produc  t  must  then  destro\  .:ii 
economically  and  nutritionally  voluaf>;i> 
portion  of  the  treated  crop.  EPA  s 
preliminary  view  is  that  there  are  oniy 
four  cases:  safflower  forage,  buikwlivt 
forage,  lentil  forage,  and  sunflow.  r 
forage.  EPA  will  ree-.aluate  liie 


;:?S04 


10  1 

speti 


(f 


fa-m 


th? 


nppropriateness 
a  commodity  by 
future  registrati 
Comments  are 
the  Agency's  lab<  1 
Comments  shou 
and  documentation 
economic  value 
in  terms  of  cash, 
direi;tly  on  the 
practically  be  di 
livestock  feed, 
disposal  should 
comments  on  the 
received,  they  w: 
document  revise< 
reissued. 

As  guidelines, 
the  publication  o 
revised  Table  II  i 
pesticide  registra 
EPA  realize  that 
where  studies  ha 
scheduled  to 
data  may  not  be 
the  commodities 
to  Table  II.  EPA 
should  be  suffici 
to  familiarize  th 
changes  in  Table 
either  prior  to  th< 
notice  or  in  the 
will  be  flexible 
studies  which  do 
new  commoditie! 
adequate  for  regis  trati 
purposes  and  wh 
any,  will  be  requi  red 
under  EPA's  data 


f  label  restrictions  on 
:ommodity  basis  in 
and  tolerance  actions, 
fically  requested  on 
restriction  policy, 
provide  information. 

if  available,  of  the 
specific  commodities 
)arter,  or  as'fed 

If  commodities  can 
\ierted  from  use  as  a 
ir  alternative  use  or 
explained.  After  all 
updated  Table  II  are 
1  be  reviewed  and  the 
and  if  necessary. 


in 


begi  n 
abl 


bel 
«  nt 


e  nsel 


I 


n  ;xt 


n gardi 


List  of  Subjects 

Environmental 

Diitfd:  May;)l.  1 
Penelope  A.  Fennei  -Crisp 

Director.  Health  Eff 


Pesticide  Pro^ramf. 
jFK  Doc.  94-13789 

BILLING  CODE  6560-504F-M 


[OPP-180938;  FRL 


Receipt  of  Applidation 
Exemption  to  Us » 
Solicitation  of  Pl  blic 


h£5 


SUMMARY:  EPA 
exemption  reque<t 
Department  of  Aj 
referred  to  as  the 
the  pesticide  imi 
103827-78-9)  to 
of  broccoli,  cabbage 
control  the  sv\'eet 
[Bt'itifsia  tabaci). 


"Agri 


(  ac 
re> 
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PA  will  begin  with 
this  notice  to  u.se  the 
its  evaluation  of 
ions  and  tolerances. 

some  instances 
■e  already  begun  or  are 
in  the  near  future, 
e  to  be  collected  on 
hat  have  been  added 
ieves  that  six  months 
time  for  registrants 
Ives  with  the 
For  studies  begun 
publication  of  this 
six  months,  EPA 
ing  whether 
not  supply  data  on  the 
in  Table  II  are 

on  and  tolerance 
n  additional  data,  if 

to  be  subm.itted 
call-in  authority. 


prolet.tioii 
•94 


ds  Division.  Office  nl 
iled  6-7-94:8:45  ami 


4867-4] 


for  Emergency 
Imidacloprid; 
Comment 


AGENCY:  Environiiiental  Frolectioii 
Agency  (EPA). 
ACTION:  Notice. 


received  a  specific 

from  the  Texas 
iculture  (hereafter 
'Applicant  ")  to  use 
oprid  (CAS 

at  up  to  11,000  acres 

,  and  cauliflower  to 
potato  whitefly 
The  Ai)plicant 


proposes  the  first  food  use  of  an  active 
ingredient:  therefore,  in  accordance 
with  40  CFR  166.24,  EPA  is  soliciting 
public  comment  before  making  the 
decision  whether  or  not  to  grant  the 
exemption. 

DATES:  Comments  must  be  received  on 
or  before  June  23. 1994. 
ADDRESSES:  Three  copies  of  written 
comments,  bearing  the  identification 
notation  "OPP-180938, "  should  he 
submitted  by  mail  to:  Public  Response 
and  Program  Resource  Branch,  Field 
Operations  Division  (7506C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SVV.. 
Washington,  DC  20460.  In  person,  bring 
comments  to:  Rm.  1132,  Crystal  Mali  #2. 
1921  Jefferson  Davis  Highway. 
Arlington,  VA. 

Information  submitted  in  any 
comment  concerning  this  notice  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 
"Confidential  Business  Information." 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  comment  that  does  not 
contain  Confidential  Business 
Information  must  be  provided  by  the 
submitter  for  inclusion  in  the  public 
record.  Information  not  marked 
confidential  may  be  disclosed  publicly 
by  EPA  without  prior  notice.  All  written 
comments  filed  pursuant  to  this  notice 
will  be  available  for  public  inspection  in 
Rm.  1132.  Crv'stal  Mall  No.  2,  1921 
Jefferson  Davis  Highway,  Arlington,  VA, 
from  8  a.m.  to  4  p.m.,  Monday  through 
Frid,iy,  except  legal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail;  Andrea  Beard,  Registration 
Division  (7505\V),  Office  of  Pesticide 
Programs.  Environmental  Protection 
Agency.  401  M  St..  SW.,  Washington. 
DC  20460.  Office  location  and  telephone 
number:  Floor  6.  Crystal  Station  #1. 
2800  Jefferson  Davis  Highway, 
Arlington,  VA,  (703)  308-8791. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  sec:tion  18  of  the  Federal  Insecticide. 
Fungicide,  and  Rodenticide  Act  (FIFRA) 
(7  U.S.C.  136p),  the  Administrator  may. 
at  her  discretion,  exempt  a  state  agency 
from  any  registration  provision  of 
FIFRA  if  she  determines  that  emergency 
conditions  exist  which  require  such 
exemption.  The  Applicant  has  requested 
the  Administrator  to  issue  a  specific 
exemption  for  the  use  of  imidacloprid 
on  broccoli,  cabbage,  and  cauliflowei  to 
control  the  sweet  potato  whitefly 
(SPWF).  Information  in  accordance  with 
40  CFR  part  166  was  submitted  as  part 
of  this  request. 

The  SPWF  is  common  on  many  wild 
and  cultivated  crops  such  as  tomatoes. 


cotton,  cucurbits  and  solanaceae.  The 
SPWF  was  first  confirmed  in  Texas  in 
1987.  The  Applicant  states  that  in  1990. 
cotton  growers  in  the  Lower  Rio  Grande 
Valley  began  to  experience  significant 
(.rop  losses  due  to  infestation  by  the 
SPWF.  The  sweet  potato  whitefly 
(.SPWF)  is  a  relatively  new  pest  on 
broccoli,  cauliflower,  and  cabbage.  The 
SPWF  has  caused  severe  economic 
damage  to  several  other  conunndities 
nationwide  including  cotton,  lettuce, 
squash,  beans,  peanuts,  and 
ornamentals.  The  Applicant  slates  that 
in  1991.  SPWF  severely  infested  many 
more  fields  of  cotton  and  cau.sed  severe 
devastation  to  fall  vegetable  crops  upon 
harvesting  of  the  cotton.  According  to 
the  Applicant.  SPWF  populations  for 
tliis  season  are  expected  to  be 
widespread,  and  heavy  enough  to  caust! 
serious  economic  loss  to  the  broccoli, 
cabbage,  and  cauliflower  crops.  SPWF 
causes  damage  through  feeding 
activities,  and  also  indirectly  through 
the  production  of  a  honeydew.  which 
encourages  growth  of  sooty  mold  and 
other  fimgi.  The  Applicant  claims  that 
adequate  control  of  the  SPWF  is  not 
being  achieved  with  the  currently 
registered  materials.  The  Applicant 
indicates  that  without  adequate  control 
of  the  SPWF  in  broccoli,  cabbage,  and 
cauliflower,  significant  economic  loss»!s 
f;ould  be  suffered. 

The  Applicant  proposes  to  apply 
imidacloprid  at  a  maximum  rate  of 
0.3016  lb.  active  ingredient  (20  tluid  oz. 
of  product)  per  acre  with  a  maximum  of 
one  application  per  crop  season  on  a 
total  of  11.000  acres  of  the  above-listed 
crops.  For  each  of  the  crops  named,  it 
is  possible  to  produce  two  crops  per 
calendar  year  on  a  given  acre,  and 
therefore,  the  acreage  could  potentially 
recei\'e  two  applications  of  imidacloprid 
per  calendar  year.  However,  the 
Applicant  propo.sed  to  limit  the 
maximum  amount  which  could  be 
applied  per  calendar  year  to  0.5  lb.  a.i. 
(32  fl.  oz.  product)  per  ac:re.  Therefore;, 
use  under  this  e.xemption  could 
potentially  amount  to  a  maximum  total 
of  5.500  lbs.  of  active  ingredient,  or 
2,750  gal.  of  product.  This  is  the  first 
time  that  the  Applicant  has  applied  for 
the  use  of  imidacloprid  on  the  named 
crops. 

This  notice  does  not  constitute  a 
decision  by  EPA  on  the  application 
itself.  The  regulations  governing  section 
18  require  publication  of  a  notice  of 
receipt  in  the  Federal  Register  and 
solicit  public  comment  on  an 
aj)pIication  for  a  specific  exemption 
proposing  the  first  food  use  of  an  active 
ingredient.  Accordingly,  interested 
persons  may  submit  written  views  on 
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this  subi»M:t  to  the  Field  Operations 
Division  at  the  address  above. 

The  Agency,  accordingly,  will  review 
and  consider  all  comments  recHive<l 
during  the  comment  period  in 
determining  whether  to  issue  the 
emergency  exemption  requested  hv  the 
Texas  Department  of  Agricu  Itiire. 

List  of  Subjects 

Knviroumnntal  protection.  Pnsficidt;s 
;ind  pests.  Crisis  exemptions. 

niit"il;  Mny  :'0.  !!);»•} 

Stephdnic  R.  Irene, 

Actmg  DiriHior.  ne^istrotion  Dh-isiori.  Oiji,  .• 
ofPfstii  i(U>  Pmi^ains. 

UK  n.><    -M-l.-ifi?!  Filod  Cy-7-\H;  H:45  ii;;,! 
BItUNG  CODE  656&-50-F 


IOPP-66193;  FRL  4864-9] 

Notice  Of  Receipt  of  Requests  To 
Voluntarily  Cancel  Certain  Pesticide 
Registrations 

AGENCY:  Knvironmental  Protection 
AgRnry  (EPA). 
ACTION:  Notice. 


Registration  No. 


000070-00067 

000070-00163 

000070-00205 

000070-00273 

000352  A L-8 1-0031 
000352  AL-81-0032 
000352  CA-77-0431 


000352 
000352 
000352 
000352 

000352 

000352 

000352 

000352 

000352 

000352 

000352 

000352 

000352 

000352 

000352 

000352 

000352 

000352 


CA-6G-0187 

CA-80-0188 

CA-80-0189 

CAr-8O-0l90 

CA-82~0037 

CA-90-0035 

DE-8O-0010 

FL-73-0038 

FL-78-0056 

FL-8O-0010 

FL-60-O011 

FL-e2-O0l5 

FL-84-0014 

FL-84-0015 

FL-86-0005 

LA-8 1-0033 

LA-8 1-0037 

MS-80-0049 


SUMMARY:  In  accordance  with  se<:tion 
(i(f)(l)  ot  the  Federal  Insecticide. 
Fungicido,  and  Rodenticide  Act 
(FIFRA).  as  amended.  EPA  is  issuing  a 
notice  of  r»M>iipt  of  requ»^sts  by 
registrants  to  voluntarily  cancel  certain 
f)c'stii;ide  registrations. 
DATES:  Unless  n  request  is  withdrawn  by 
SoptomiK'r  6.  1994,  orders  will  be  issiitni 
eancc'liing  all  of  these  registrations. 
FOR  FURTHER  INFORMATION  CONTACT:  Rv 
mail:  Jamfs  A.  Hollins.  Offi(  e  of 
Pesticide  Programs  (7502C), 
Environmental  Protection  Agency.  401 
M  Street  .SW.,  Washington,  DC  20460. 
Office  locuition  for  commercial  courier 
ilfflivery  and  telephone  number:  Room 


216,  Crystal  Mall  No.  2,  1921  Jefferson 
Davis  Highway,  Arlington.  VA  22202 
(703)305-5761. 

SUPPLEMENTARY  INFORMATION: 

!.  Introduction 

Sction  6(0(1)  of  the  Federal 
Ins«.v;ti(  ide.  Fungicide,  and  Rodentu  ide 
Act  (FJFR.^).  as  amended,  provides  that 
a  pesticride  registrant  may.  at  any  time, 
request  that  any  of  its  pesticide  ' 
registrations  be  cancelled.  The  Ai  t 
further  provides  that  EPA  must  publish 
a  notice  of  receipt  of  any  such  request 
in  the  Federal  Register  befonj  ac  ting  on 
the  Tf'quest. 

il.  Intent  to  Cancel 

This  Notice  announces  receipt  by  the 
Agency  of  requests  to  cancel  some  78 
pesticide  products  registered  under 
sedion  3  or  24(c)  of  FIFR.\.  These 
registrations  are  listed  in  sequence  by 
registration  number  (or  company 
nuniberand  24(c)  number)  in  th.- 
following  T.ible  1: 


TABLE  1.— Registrations  With  Pending  Requests  for  Cancellation 


Product  Name 


Kill-Ko  Mange  Cure 

Kill-Ko  Lindane  Concentrate 

R'go  Tobacco  Transplant  So'ufion 

Lindane  MulthPufpose  Sptay 

Du  Pont  Lannate  Mettiomyt  tnsectictde 
Du  Pont  Lannate  L  Methomyl  Insecticide 
Du  Ponf  Lannate  Mettiomyl  insecticide 

Du  Pont  Lannate  Methomyl  Insecticide 
Du  Pont  Lannate  L  Methomyl  Insecticide 
Dupont  Lannate  Methomyl  Insecticide 
Du  Pont  Lannate  L  Methomyl  insecticide 
Du  Pont  Lannate  L  Methomyl  Insecticide 
Dupont  Lannate  Insecticide 
Du  Pont  Lannate  L  Methomyl  Insecticide 
Du  Pont  Lannate  L  Methomyl  Insecticide 
Du  Pont  Lannate  L  Methomyl  insecticKle 
Du  Pont  Lannate  Methomyl  Insecticide 
Du  Pont  Lannate  L  Methomyl  Insecticide 
Du  Pont  Lannate  L  Methomyl  Insecticide 
Du  Pont  Lannate  L  Methomyl  Insecticide 
Du  Pont  Lannate  Methomyl  Insect  cide 
Du  Ponf  Lannate  L  Mefhonryi  Insecftcide 
Du  Pont  Lannate  L  Methomyl  Insecticide 
Du  Pont  Lannate  Methomyl  insecticide 
Du  Ponf  Lannate  L  Methomyl  Insecticide 


Chenncal  Name 


Lindane  (Gamma  isomei  ot  benzene  hexachlonde)  (99%  pure  oamma 
isomer) 

Lindane  (Gamma  isomer  ot  benzene  hexachlonde)  (99%  pure  oamma 
isomer) 

Lindane  (Gamma  isomer  ol  benzene  hexachlonde)  (99%  pure  oamma 
isomer) 

Lindane  (Gamma  isomer  o'  tjenzene  hexachlonde)  (99%  pure  qamma 
isomer) 

S-Methyl  A^((methyicarb3moyi)c>/)thioacetimiclafe 

S-Methyl  AA((methyicarbamoyl)cxy)thioacetimidate 

SMethyl  /V-((methylcart>anx)y!)oxy;thioacetimidate 

SMethyl  AA((methylcarbamoyl)oxy)thioacetimidate 

S-Methyl  A/-((methylcarbamoyl)oxy)thioacetimidate 

SMethyl  A/-((methylcart)amoyl)oxy)ihioacetimidate 

S-Methyl  /V-((methylcart3amoy!)o>y)th;oacetimidate 

S-Methyl  /V-((methylcart)amoyl)oxy)thioacetimidate 

S-Methyl  /V-((methylcarbamoyl)oxy)fhioacetimidate 

S-Methyl  A/-((methylcarbamoyl)oxy)th(oacetim!date 

S-Methyl  ^■/■((methyicarbamoyl)oxy)thtoacetimidate 

SMethyl  /V-((methyicarbamoyl)oxy)th!oacetimidate 

SMethyl  /V-((methylcart)amoyl)oxy)tr.ioacetimidate 

SMethyl  A/-((meltiylcart)amoyl)oxy)fhioacefimidate 
SMethyl  /V-((methylcarbamoyl)oxy)thioacetimidate 
SMethyl  'V-{(methylcart)amoyl)oxy)thioacefimidate 
SMethyl  /V-((methylcartiamoyl)oxy)thioacetimidate 
SMethyl  /V-((methylcartiamoyl/oxy)thtoacetimidate 
SMethyl  A/-((methylcart>amoyl)oxy)thioacetimidate 
SMethyl  ^/■((methylcarbamoyl)oxy)thloacetlmldate 
SMethyl  /"jt  ((methylcarbamoyl)oxy)thioacetim(date 
SMethyl  A/-((methylcarbamoyl)oxy)thioacetimKiate 


^OL 

::9606 
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Table  1  .—Registrations  With  Pending  Requests  for  Cancellation— Continued 

Registration  Nc 

Product  Name 

Chemical  Name 

59 

000352  NC-82-00 
000352  NM-82-O0 

12 
21 

Du  Pont  Lannate  L  Methomyl  Insecticide 

Du  Pont  Lannate  L  Methomyl  &  Ambush  In- 
secticide 

SMethyl  /\/-((methylcarbamoyl)oxy)thioacetimidate 
S-Methyl  /V-((methyk;arbamoyl)oxy)thioacetimidate 

000352  OR-78-00 

)5 

Du  Pont  Lannate  L  Methomyl  Insecticide 

S-Methyl  AA((methylcart)amoyl)oxy)thioacetimidate 

000352  PA-91-00 

14 

Du  Pont  Lannate  Insecticide 

S-Methyl  A^((methylcarbamoyl)oxy)thioacetimidate 

000352  PR-78-00 

)2 

Du  Pont  Lannate  L  Methomyl  Insecticide 

S-Methyl  AA((methylcarbamoyl)oxy)thioacetimidate 

, 

000352  TX-77-00 

4 

Du  Pont  Lannate  L  Methomyl  Insecticide 

S-Methyl  A/-((methylcarbamoyl)oxy)thioacetimidate 

ISS 

000352  TX-82-00: 
000352  TX-91-00 

5 

4 

Du  Pont  Lannate  L  Methomyl  &  Ambush  In- 
secticide 

Dupont  Lannate  insecticide 

S-Methyl  /V-((methylcarbamoyl)oxy)thioacetimidate 
S-Methyl  W-((methyk;arbamoyl)oxy)thioacetimidate 

000352  TX-91-00 

5 

Du  Pont  Lannate  L  Methomyl  Insecticide 

S-Methyl  A/-({methyk;arbamoy!)oxy)thioacetimidate 

000352  TX-92-C0 

0 

Du  Pont  Lannate  L  Methomyl  Insecticide 

SMethyl  A/-((methylcarbamoyl)oxy)thioacetimidate 

H 

1 

000491-00103 

New  Vixol 

Hydrogen  chloride 

0 

000527-00121 

Rocadyne 

Nonylphenoxypolyethoxyethanol  -  iodine  complex 

Phosphonc  acid 

9 

000550-00152 

Grid- 10  Dairy  Cleaner  Sanitizer 

Alkyl'  dimethyl  benzyl  ammonium  chlonde  "(eO^/oCu,  30%C„,.  5%C,>, 
5%C,;) 

Alkyl*  dimethyl  ethylbenzyl  ammonium  chloride  •(68%Ci; 

32%C|.,) 

Phosphoric  acid 

000655-20203 

Prentox  Boric  Acid  Powder  99% 

Boric  acid 

^^^B 

001043-00032 

Staphene  0 

Potassium  2-t)enzyl-4-chlorophenate 
o-Phenylphenol,  potassium  salt 
p-tert-Amylphenol,  potassium  salt 

J  E 

001043-00095 

Staphene  SE 

4-tert-Amylphenol 
o-Phenylphenol 

001270-00120 

Zepona  Insecticide 

2,2-Dichlorovinyl  dimethyl  phosphate 

o 

001744-00002 

Sunny  Sol  "ISO" 

Sodium  hypochlorite 

o 

002393-00361 

Hopkins  Hog  Mange  Powder 

Lindane  (Gamma  isomer  of  benzene  hexachloride)  (99% 
isomer) 

pure  gamma 

002393-00371 

Lindane  Emulsifiable  Concentrate 

Lindane  (Gamma  isomer  of  benzene  hexachloride)  (99% 
isomer) 

pure  gamma 

003487-00022 

Eagles-7  Spra-Kill  with  Baygon 

o-lsopropoxyphenyl  methylcarbamate 
2,2-Dichlorovinyl  dimethyl  phosphate 

004822-00112 

Johnson  Wax  Big  Wally  Wall  Washer 

Sodium  o-phenylphenate 

005535-00096 

Gro-Weil  Lawn  Fungicide 

2,4-Dichloro-6-(o-chloroanilino)-s-triazine 

994 

005887-00054 

Black  Leaf  Borer  Spray 

Lindane  (Gamma  isomer  of  benzene  hexachloride)  (99% 
isomer) 

pure  gamma 

006198-00006 

Det-San  Detergent-Sanitizer 

Sodium  dichloroisocyanurate  dihydrate 

008536-00010 

Brom  70'30 

1,3-Dichloropropene 
Methyl  bromide 

010182-00181 

Sutan  6E 

SEthyl  diisobutylthiocarbamate 

010182-O0182 
010182-00192 

Sutan+lOg 
Sutan  +  7E 

SEthyl  diisobutylthiocarbamate 
SEthyl  diisobutylthiocarbamate 

010182-00201 

Sutazine  -t-  18  -  6G  Selective  Herbicide 

SEthyl  diisobutylthiocarbamate 
2-Chloro-4-(ethylamino)-6-(isopropylamino)-s-triazine 

010182-00211 

Sutan  &  6E 

S-Ethyl  diisobutylthiocarbamate 

010182-00236 

Sutan  &  Encapsulated 

SEthyl  diisobutylthiocarbamate 

IMI 

010182-00248 

Sutazine  +  Selective  Herbicide 

S-Ethyl  diisobutylthiocarbamate 
2-Chloro-4-(ethylamino)-6-(isopropylamino)-s-triazine 

PlVll 

010182-00249 

Sutan  +  A  6-E 

SEthyl  diisobutylthiocarbamate 

010182-00286 

Butylate-7EC 

SEthyl  diisobutylthiocarbamate 

010182-00288 

Genate  Plus  6.7  EC 

SEthyl  diisobutylthiocarbamate 
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Table  1  .—Registrations  With  Pending  Requests  for  Cancellation— Continued 


Registration  No. 


01(3182-00289 
010182-00295 
010182-00305 
010182-00315 

01C182  NC-91-0014 
044446-00005 

051793-00019 
051793-00020 
056228  ND-88-000' 

056228  TX -93-00 15  . 

056228  UT-93-0002 

056228  WY-93-000' 

062719-00133 

065564  NC-8&-0009 
067360-00001 
067360-00006 
067360-00008 


Product  Name 


Captan  50  Wettable  Fungicide 
Orthocide  80  Wettable 
Orttioc!de  15  Dust 
Orthocide  Sulfur  15-40  Dust 

Dyfonate  II  lO-G 
Fogasol  Room  Fogger 

Elite  Flea  Collar  for  Cats     ■ 

Elite  Flea  Collar  for  Dogs 

Gas  Cartridge  for  Control  of  Coyotes 

Gas  Cartridge  for  Control  of  Coyotes 

Gas  Cartridge  for  Control  of  Coyotes 

Gas  Cartridge  for  Control  of  Coyotes 

Treflan  Milled  Concentrate 

JSM  Stylet  -  Oil 
Copper  Naptithenate  8% 
Inlercide  ABF 
Intercide  ABF-5  Solid 


Chemical  Name 


cis-A/-Trichloromethylthio-4-cycloh€xene-1.2-dtcart)oximide 
CIS- A/-TricfiloromettTylttiio-4-cyclofiexene- 1 .2-dicartioximide 
cis-ft/-Tnchloromettiylthio-4-cyclohexene- 1 .2-dicartX)ximide 
Sulfur 

as-W-Tnchlorometriylthiio-4-cyclohexene-i,2-dicart)oximide 

O-Ethyl  Sphenyl  ethylphcsplionodithioate 

olsopropoxyphenyl  methylcarbamate 

2.2-Dichiorovinyl  dimethiyl  phosptiate 

2.2-Dichlorovinyl  dimethyl  phosphate 

2,2-Dichlorovinyl  dimethyl  phosphate 

Carbon    . 

Sodium  nitrate 

Carbon 

Sodium  nitrate 

Carbon 

Sodium  nitrate 

Carbon 

Sodium  nitrate 

Tnfluralin  (<£.<!. c<-trifiuro-2,6-0initro-/V.AAdipropyl-p-toluidine)  (Note   n 
alpha) 

Aliphatic  petroleum  hydrocartx)ns 

Copper  naphthenate 

10.1 0'-Oxybisphenoxarsine 

lO.IO'-Oxybisphenoxarsine 


Unless  a  request  is  vvithdraun  by  tlie  rejiistrant  within  00  davs  of  publication  of  this  notice   orders  uill  be  issued 

.hould  contact  the  appi.cab  e  registrant  direc:tly  during  this  9()-<iav  period.  The  following  Table  2  includes  thv  nam." 
md  addresses  of  recorcl  for  nil  registrants  of  the  produc:ts  in  Table  1,  in  ^quenc:e  by  KP.A  Conipanv  Number 

Table  2.— Registrants  Requesting  Voluntary  Cancellation 


EPA 

Com- 

Dany  No. 


000070 

000352 

000491 

000527 

000550 

000655 

001043 

001270 

001744 

002393 

003487 

004822 

005535 

005887 

006198 

008536 

010182 

044446 


Company  fvlame  and  Address 


Wilbur-Ellis  Co..  Box  16458.  Fresno,  CA  93755. 

E.  I.  Du  Pont  De  Nemours  &  Co.  Inc..  Barley  l^ill  Plaza.  Walkers  f^ill.  Wilmington.  DE  i9880 

The  Sehg  Chemical  industries.  840  Selig  Dr.,  SW.  Atlanta,  GA  30378 

Rochester  Midland,  c/o  Unytex  Research  Corp.,  Box  8l8,  Rochester.  NY  14603 

Van  Waters  &  Rogers,  Inc.,  Subsidiary  of  Umvar,  Box  34325,  Seattle.  WA  98104 

Prentiss  Inc..  C.  B  2000,  Floral  Park.  NY  1 1002. 

Calgon  Vestal  Laboratones  Inc..  Subsidiary  of  Merck  &  Co  Inc  .  Box  M7.  St  Louis,  MO  63166 

ZEP  Mfg  Co  ,  Box  2015,  Atlanta;  GA  30301 

Jones  Chemicals.  Inc..  80  Munson  Street.  Leroy.  NY  14482 

Haco,  Inc..  Box  7190,  Madison,  Wl  53707 

Bacon  Products  Co.  Inc.,  Box  22187,  Chattanooga.  TN  37422 

S.C.  Johnson  &  Son  Inc.,  1525  Howe  Street,  Racine,  Wl  53403. 

J  &  L  Adikes  Inc.,  103-23  178th  St.,  Box  600,  Jamaica,  NY  11431 

Wiibur-EHis  Co.,  Box  95 1 8.  Fresno.  CA  93792. 

National  Chemicals  Inc..  105  Liberty  Street.  Box  32.  Winona,  MN  55987 

Soil  Chemicals  Corp  Products.  D/b/a  SCO  Products  &  Soil  Chemicals  Co  .  Box  782.  Holiister,  CA  95024 

Zeneca  inc..  1800  Concord  Pike,  Wilmington.  DE  19897. 

Quest  Chemical  Corp..  12255  F.M.  529  Northwoods  Industnal  Park,  Houston,  TX  77041 
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EPA 
Com- 
pany No 

051793 
056228 
062719 
06556^ 
067360 


RSR 


Laboratories,  inc..  50i  Fifth  St.,  Bristol,  TN  37620. 
j.  Dept  of  Agricultufe,  Animal  &  Plant  Health  Inspection.  Federal  Building,  Room  533,  Hyaitsville,  MD  20782. 
DoiElanco,  9330  Zionsvi'le  Rd,  Indianapolis,  IN  46268. 

Flower  Farms  Inc.,  ^'05  25th  Ave,  Vero  Beach,  FL  32960. 
AK(^os  Chemicals  Amerxa.  c/o  Charles  Yeager,  Registration  Consultng  Assoc..  12184  Woodland  Ct.  (LOP),  Auburn,  CA  95603 


U. 


III.  Prw  <>(i 
Request 

Ht;^istr,uit 
rwquofit  for  (; 
suc:h  vvit!)t 
Hoilins,  at  t 
postmarkwi 
Th«  wriftim 
forran(eIlat 
appliaibii^ 
notice.  If  the 
subject  to  a 
action,  the 
and  all  other 
cancellation 
withdrawal 
commitment 
fees  due,  and 
unsati.sficd  d 


ur  ?s  fur  Withdrawal  of 


pni 
;tin» 


prodj  ct( 
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Table  2.— Registrants  Requesting  Voluntary  Cancellation— Continued 


Company  Name  and  Address 


V  e 


of  the  I 

fee 


who  choose  to  withdraw  ,i 
ulncellation  must  submit 
ra  ival  in  writing  to  James  ,A. 
h  i  address  given  above. 

t'fore  September  6,  1994. 

vithdrawal  of  the  request 

I  in  will  apply  only  to  the 

B(  1(1)  request  listed  in  this 

jrodu».f(s)  have  been 
p  evious  cancellation 
ef  ective  date  of  cancellntion 

provisions  of  any  earlier 

ction  are  controlling.  Thf 
rftquest  must  also  include  a 

o  pay  any  reregistration 

to  fulfill  any  applicable 

ta  requirements. 

IV.  Provision !  for  Di.sposition  of  ^ 
Existing  Stocjcs 

The  effec:ti 
he  the  date 
The  orders  e 
cancellations 
registraiTt  to 
stocks  for  1- 
cancellation 
policy  is  in  .' 
Agency's .« 
prescribed  in 
Vol.  .56,  dater 
to  this  genera 
product  pos»: 
noncomplia 
requirements 
in.  In  all  case: 
disposition  d 
cancellation 

Existing  sf 
registered  pes  i 
currently  in  t 
which  have 
released  for  s 
effective  date 
Unless  the 
apply,  exis 
hands  of  deal 
distributed, 
they  are  exha 
further  sale 
EPA-approve< 
affecf'-d 


at  ( 


Stat  imont 


date  of  cancellation  will 

cancellation  order. 
:ting  these  requested 
will  generally  permit  a 
II  or  distribute  existing 
\jear  after  the  date  the 
request  was  received.  This 
ordance  with  the 
of  policy  as 
Federal  Register  No.  123. 
June  26,  1991.  Exceptions 
rule  will  be  made  if  a 
a  risk  concern,  or  is  in 

with  reregistration 
or  is  subject  to  a  data  call- 
.  product-specific 
tes  will  be  given  in  the 

ers. 
ks  are  those  stocks  of 
icide  products  which  are 
le  United  States  and 

packaged, labeled,  and 
ipment  prior  to  the 
of  the  cancellation  action, 
visions  of  an  earlier  order 
stocks  already  in  the 
irs  or  users  can  be 

or  used  legally  until 

sted,  provided  that  such 

use  comply  with  the 

label  and  labeling  of  the 

s).  Exceptions  to  these 


n  e 


r  rd 


o:; 


b'len 


s(  Id 


ai  d 


general  rules  will  be  made  in  specific 
ca.ses  when  more  stringent  rostridions 
on  sale,  distribution,  or  use  of  the 
products  or  their  ingredients  have 
already  been  imposed,  as  in  Special 
Review  actions,  or  where  the  Agency 
hiis  identified  significant  potential  risk 
concerns  a.s.sociated  with  a  particular 
chemical. 

List  of  Subjects 

Environmental  protection,  Pesticides 
and  pests.  Product  registrations. 

Dited:  Mny27,  1904. 

Daniel  M.  Barolo, 

/\tling  Director.  Office  of  Pesticide  Programs 
IFH  IXjc.  94-13670  Filed  R-7-'»4:  8:45  n.nil 

BILLIN'g  code  6560-60-^ 


IPP  2G4048  and  2G4049/T660;  FRL  4867- 
81 

Miles  Inc.;  Renewal  of  Temporary 
Tolerances 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SlJMMARY:  EPA  has  renewed  tem.porary 
tolerances  for  residues  of  the  insecticide 
C>|2-(l,l-Dimethylethyl)-5-pvTimidinyll 
O-ethyl  0(1- 

luethylethyOphosphorothioate  and  for 
residues  of  the  insecticide  cyfluthrin  in 
or  on  certain  raw  agricultural 
commodities. 

DATES:  These  temporar>'  tolerances 
expire  December  31,  1994. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Robert  Forrest,  Product  Manager 
(PM)  14,  Registration  Division  (7505C), 
Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St.,  SVV.,  Washington,  DC  20460. 
Office  location  and  telephone  number: 
Rm.  219,  CM#2, 1921  Jefferson  Davis 
Highway,  Arlington,  VA,  (703)  305- 
6600. 

SUPPLEMENTARY  INFORMATION:  EPA 
issued  a  notice,  published  in  the 
Federal  Register  of  July  28,  1993  (58  FR 
40425),  announcing  that  temporary 


tolyninces  had  been  established  for 
residues  of  the  insecticide  0-|2-(l  1- 
Dimethylethyl)-5-pyrimidinyl|  Oeihyl 
0-(l-niethylethyl)phosphorothioate  in' 
or  on  the  raw  agricultural  commodities 
com,  sweet  (K  +  CVVHR);  corn,  grain, 
field  and  pop;  corn,  forage  and  fodder 
field,  pop,  and  .sweet  at  0.01  part  per 
million  (ppni),  and  for  residues  of  the 
insecticide  cyfluthrin  Cyano-(4-niioro-.< 
phenoxyphenyl)methyl-3-(2,2-di(,liloro 
ethenyl)-2,2-dimethyl- 
cyclopropane<;arboxy!ate  in  or  on  tixM- 
raw  agricultural  commodities  at  0.01 
ppm.  These  tolerances  are  being 
nmewed  in  response  to  pesticide 
petitions  (PP)  2G4048  and  2G4049, 
submitted  by  Miles  Inc.,  Agricultural 
Division,  P.O.  Box  4913,  Kansas  rit\ . 
MO  64120-0013. 

The  company  has  reque.sfed  a  l-xear 
renewal  of  the  temporary  tolerances  for 
residues  of  the  insecticides  to  permit  thu 
continued  marketing  of  the  above  raw 
agricultural  commodities  when  treated 
in  accordance  with  the  provisions  of  the 
experimental  use  permit  3125-EUP-202. 
which  is  being  renewed  under  the 
Federal  Inse<;ticide,  Fungicide,  and 
Rodenticide  Act  (FIFRA)  as  amended 
(Pub.  L.  95-396,  92  Stat.  819;  7  U.S.C. 
136).  The  scientific  data  reported  and 
other  relevant  material  were  evaluated, 
and  it  was  determined  that  renewal  of 
the  temporary  tolerances  will  protet  i 
the  public  health.  Therefore,  the 
temporary  tolerances  have  been 
renewed  on  the  condition  that  the 
pesticide  be  used  in  accordance  with 
the  experimental  use  permit  and  with 
the  following  provisions: 

1.  The  total  amount  of  the  active 
ingredient  to  be  used  must  not  exceed 
the  quantity  authorized  by  the 
experimental  use  permit. 

2.  Miles  Inc.,  must  immediately  notify 
the  EPA  of  any  findings  from  the 
experimental  use  that  have  a  bearing  on 
safety.  The  company  must  also  keep 
records  of  production,  distribution,  and 
performance  and  on  request  make  the 
records  available  to  any  authorized 
officer  or  employee  of  the  EPA  or  the 
Food  and  Drug  Administration. 
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Tiiese  tolerancos  expire  December  .11. 
1<)94.  Re.sidues  not  in  excess  of  these 
.imount  remaining  in  or  on  the  above 
raw  agricultural  commoditit-s  after  this 
expiration  dale  will  not  be  considered 
actionable  if  the  pesticide  is  legally 
applied  during  the  term  of,  and  in 
accordance  with,  the  provisions  of  the 
ex()erimental  use  permit  and  ternporarv 
tolerances.  These  tolerances  mav  be 
revoked  if  the  experimental  use  permit 
is  revoked  or  if  any  experience  with  or 
scientific  data  on  this  pesticide  indicate 
that  such  revocation  is  neces-^arv  to 
protect  the  public  health. 

The  Office  of  Management  and  Budget 
lias  exempted  this  notice  from  the 
requirements  of  section  ^  of  Executive 
Order 128R6. 

Pursuant  to  the  requirements  ot  the 
Regulatorv  Flexibility  .Act  (Pub.  L.  96- 
:)r)4.  94  Stat.  1164.  5  If.S.C.  601-612), 
the  Administrator  has  determined  that 
regulations  establishing  new  tolnrances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  signific:ant 
economic  impact  on  a  substantial 
ruimher  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  .Ma>  4.  IQRI  (4fi 
PR  24'ir,0]. 

.^utiiority:  21  f  S.C    i4t„il,l 

List  of  Subjects 

Environm"ntal  protecliui!. 
.•\(imini.strative  practice  and  procedure. 
.-Xgrif  ultural  commodities.  Pesticides 
.-■nd  pests.  Reporting  and  re(  r<rdkeep!ng 
requirements. 

Dritcd  Ntay  J6.  IS'J4 

.Stephanie  R.  Irene, 

.1;  .'//I"  Difclor.  nt:'j,iAm'.:'T.  Ow  is:nii.  OrHr 
"I  I'fstiride  Pro»ramH. 

"K  n..;.,  'j'!-T;C72F;!.'(lf,---'»4.  q  45dn;j 
BILUNG  CODE  S56C-«<>-F 


(OPP-1 80940;  FRL  4867-6] 

Receipt  of  Application  for  Emergency 
Exemption  to  Use  Propazlne; 
Solicitation  of  Public  Comment 

AGENCY:  Environmental  i'rotfction 
Agency  (EPA). 
ACTION:  Notii;e. 


SUMMARY:  EPA  has  received  a  specific 
Hxemption  request  from  the  Kansas 
Department  of  Agriculture  (hereafter 
referred  to  as  the  '■Applicant')  to  use 
the  pe.sticide  propazine  (CAS  l.'>9-4()-2) 
to  treat  up  to  120,000  acres  of  sorghum 
to  control  various  weeds.  The  Applicant 
proposes  the  use  of  a  new  (unregistered) 
I  hemical;  therefore,  in  dVt;ordance  with 
4(1  CFR  166.24,  EPA  is  soliciting  public 


comment  before  making  the  det^ision 
whether  or  not  to  grant  the  exemption. 
DATES:  Conmients  mu.st  be  received  on 
or  before  June  2,3,  1994. 
ADDRESSES:  Three  copies  of  written 
comments,  bearing  the  identification 
notation  "OPP-180940,"  should  be 
submitted  by  mail  to:  Public  Respon.se 
and  Program  Resource  Branch,  Field 
Operations  Division  (7506C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Ageni:y.  401  M  St..  S\V.. 
Washington,  DC  20460.  In  person,  bring 
comments  to:  Rm.  1132,  Crystal  Mall  #2. 
1921  Jefferson  Davis  Highwav. 
.\rhngton.  V'A. 

Information  submitted  in  anv 
comment  concerning  this  notice  mav  be 
claimed  confidential  by  marking  anv 
part  oral!  of  that  information  as 
"Confidential  Business  Information.  " 
Information  so  marked  will  not  be 
di.sclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2 
A  copy  of  the  comment  that  does  not 
contai:i  Confidential  Dusiness 
Information  must  be  provided  bv  the 
submitter  for  inclusion  in  the  public, 
record.  Information  not  marked 
confi(ifntial  may  be  disclosed  publiclv 
by  EPA  without  prior  notice.  All  written 
comments  filed  pursuant  to  this  notice 
will  be  available  for  public  inspection  in 
Rm.  11.12,  Crystal  Mall  No.  2,  1921 
Jefferson  Davis  H^^^iiway.  Arlington,  V'A. 
from  8  a.m.  to  4  p.m.,  Monday  tiirough 
Friday,  except  legal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT:  B\ 
mail:  .Andrea  Beard,, Registration 
Division  (7505VV),  Office  of  Pesticide 
Programs.  Environmental  P-otec:tion 
.Agency.  40!  .M  St.,  SVV,  Washington,  DC 
20460.  Office  location  and  telephone 
nun-.her:  Floor  6,  Crystal  Station  #1. 
2800  Jefferson  Davi.s  Highwav, 
Arlington,  VA,  {7[n]  308-8791 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  18  of  the  Federal  Insecticide. 
Fungicide,  and  Rodenticide  .Act  (FIFRA) 
(7  U.S.C.  IDBp),  the  Administrator  may. 
at  her  discretion,  exempt  a  state  agencv 
from  any  registration  provision  of 
FIFR.A  if  she  determines  that  emergen;. v 
conditions  exist  which  require  su;:h 
exemption.  The  Applicant  has  requested 
the  .Administrator  to  issue  a  specific 
exemption  for  the  use  of  propazine  on 
sorghum  to  control  pigweed. 
Information  in  accordance  with  40  CFR 
part  166  was  submitted  as  part  of  this 
request. 

Sorghum  isgrown  as  a  rotational  croj) 
with  cotton  and  wheat,  in  order  to 
(.omply  with  the  soil  conservation 
requirements.  Propazine,  which  was 
formerly  registered  for  u.se  on  sorghum, 
was  voluntarily  canceled  by  the  lormer 
Registrant,  who  did  not  wisli  to  su(>pnrt 


its  re-registration.  The  Applicant  claims 
that  this  has  left  many  sorghum  growers 
with  no  pre-emergent  herbicides  t.hal 
will  adequately  control  certain  broad  leal 
weeds,  especially  pigweed.  The 
Applicant  states  that  other  available 
herbicides  have  .serious  limitations  on 
their  use,  making  them  unsuitable  for 
control  of  pigweed  in  sorghum.  The 
.Applicant  claims  that  signiric:ant 
economic  losses  will  occur  without  the 
availability  of  propazine. 

Although  the  original  Registrant  of 
propazine  has  decided  not  to  support 
this  chemical  through  re-registration, 
another  company  has  committed  to 
support  the  data  requirements  for  this 
use.  Propazine  was  once  registerwl  tor 
this  use,  but  has  now  been  voluntarily 
{ anceled  and  is  therefore  considen-d  to 
be  a  new  chemical. 

The  .Applicant  proposes  to  appK 
propazine  at  a  ma.ximum  rate  of  1.2  lbs 
a.i.  (2.4  pt.  of  product)  per  acre,  bv 
ground  or  air,  to  a  maximum  of  120,0()m 
acrt's  of  sorghum,  with  one  application 
allowed  per  crop  growing  season 
Therefore,  use  under  this  exemption 
could  pctentiallv  amount  to  a  maximum 
total  of  144,000  lbs.  of  active  ingredient 
(36,000  gal.  of  product).  This  is  the  first 
lime  that  Kansas  has  applied  for  this  um- 
of  propazine  on  sorghum.  Requests  tor 
exemptions  for  this  use  were  also 
received  earlier  this  year  from 
Oklahoma  and  Colorado,  which  arr 
currently  under  EPA  review.  New 
Mexico  and  Texas  were  recentlv  issued 
exemptions  for  t.his  use  for  this  growing 
.season,  and  Texas  was  issued  an 
exemption  for  this  use  for  last  grow  ing 
season.  This  notice  does  not  constitute 
a  dec:ision  by  EP.A  on  the  application 
itself.  The  regulations  governing  sei.tion 
18  require  publication  of  a  not-ce  of 
receipt  of  an  application  for  a  spe«.ifi( 
exemption  proposing  use  of  a  new 
chemical  (i.e..  an  active  ingredient  not 
contained  in  any  currently  registered 
pesticide).  Such  notice  provides  for 
opportunity  for  public  comment  on  the 
application.  Act:ordingly.  interested 
persons  may  submit  written  views  on 
this  subject  to  the  Field  Operations 
Division  at  the  address  above. 

The  Agency,  accordingly,  will  r»  \mu 
and  consider  all  comments  received 
during  llie  conmient  period  in 
determining  whether  to  issue  the 
emergency  exemption  requested  b\  t!if 
K.Ttisas  Dt'partment  of  .Agriculture. 

List  of  Subjects 

Environmental  prole(.tion,  Pestu  ides 
and  pests,  Cri.sis  exemptions. 
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Dated:  \Uv  20. 


199-J 


,  Ireiu, 


R'g 


Stephanie  R. 

Aclinf^  Director, 
nf  Pesticidf  Pmpr^n 

irR  D()(,.  94-1,'ift 

BILLING  CODE 


iFilivi  h--->)A:  8-J5.'m| 


6560-!I>-f 


FEDERAL  MAR  TIME  COMMISSION 
Agreement(s)  F  led 


N 


0  i 


^\v. 


ni 


ea:h 
\U  ish 


recu 


c(  m 


The  Fedi-rai 
hiTeby  givt"?  n 
agreemom(<.)  ha 
Commission 
the  Shipping.' 
the  Shipping  J 

Interisfed  p 
obtain  a  copy 
Washington,  DC 
Maritime  Com 
Capitol  Street, 
parties  may  sub 
romments  on 
Secretary,  Fed 
Commission 
within  10  days 
Federal  Registei 
appears.  The 
romments  and 
§  560.602  and/o 
the  Code  of  Fed 
Interested  perso  i 
section  before 
Commission  reg 
agreement. 

Any  person  fi 
protest  with  the 
the  same  time 
document  to  the 
agreement  at  tht 

Agcei'ivt'nt  S'c 

Title  Port  An 
New  Jersey /Puei 
Management 
Agreement. 

Parties:  The 
York  &  New  f 
Management 

Filing  .^gent 
Manager,  The 
NJ.  One  World  T 
N.Y. 10048 

Synopsis:  The 
the  Port  to  pay 
Management  a 
S20  00  for  each  i 
S30.00  for  each 
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By  Order  of  the  Foderal  Marifimf! 
Commission. 

foseph  C.  Polking, 

Secretary. 

jFR  Doc.  »4-1.1835  Fil.>d  (S-7-'>4,  8  4.S  rfm| 

BILLING  COOe  673(M>1-M 


Agreement(s)  Filed 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(s)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington,  DC  Office  of  the  Federal 
Maritime  Commission,  800  North 
Capitol  Street,  NW.,  9th  Floor. 
Interested  parties  may  submit  comments 
on  each  agreement  to  the  Secretary, 
Federal  Maritime  Commission. 
Washington,  DC  20573,  within  10  days 
after  the  date  of  the  Federal  Register  in 
which  this  notice  appears.  The 
requirements  for  comments  are  found  in 
«» 572.603  of  title  46  of  the  Code  of 
Federal  Regulations.  Interested  persons 
should  consult  this  section  before 
communicating  with  the  Commission 
regarding  a  pending  agreement. 

Agreement  Mo.  202-011432-^)02. 

Title:  Pacific  Central  .America 
Agreement. 

Parties:  Sea-Land  Service,  Inc.. 
Central  American  Container  Line.  S.A.. 
A. P.  Moller-Maersk  Line. 

Synopsis:  The  proposed  amendment 
expands  the  scope  of  the  Agreement  to 
include  ports  and  points  in  Ecuador, 
Pacific  Coast  of  Colombia,  Peru,  Chile 
and  intransit  cargo  to  and  from  Bolivia 
via  ports  in  Peru  and  Chile.  The 
amendment  also  changes  the  name  of 
the  Agreement  to  the  Pacific  Latin 
America  Agreement. 

Agreement  Mo.  232-01 1455. 

Title:  South  Seas  Steamship  Co.  and 
South  Pacific  Interline,  Ltd. 
Management,  Cross-Space  Charier  and 
,Sai!ing  Agreement. 

Pnrties:  South  Seas  Steamship  Co. 
("South  Seas'"),  South  Pacific  Interline, 
Ltd.  ("South  Pacific"). 

Synopsis:  The  proposed  Agreement 
provides  for  South  Seas  to  manage 
South  Pacific  and  for  the  parties  to  enter 
into  a  cross  space  charter  and  sailing 
arrangement  in  the  trades  between  West 
Coast  ports  and  points  of  the  LTnited 
.States  (including  Hawaii),  and  ports  and 
points  in  Tahiti,  American  Samoa, 
Western  Samoa,  Tonga,  Fiji,  New 
Guinea,  New  Caledonia,  Australia  and 
Canada.  The  parties  have  requested  a 
shortened  review  period. 

D.iti'd:  )uni'2,  1094. 


By  Order  of  tho  FedorHJ  .Maritime 
Oimmission. 

Joseph  C.  Polking. 

Secretary. 

[FR  Doc.  94-138.36  Filed  6-7-94.  845  oi; 

BILLING  COOE  6730-01-M 


GENERAL  SERVICES 
ADMINISTRATION 

Federal  Building-Courthouse,  Central 
Islip,  NY;  Environmental  Assessment/ 
FONSI  and  Public  Hearing 

This  notice  serves  to  inform  the 
public  of  the  availability  of  the     • 
Environntental  Assessment  (EA)  and 
Finding  of  No  Significant  Impact 
(FONSI)  prepared  by  the  U.S.  General 
Services  Administration  for  the 
proposed  construction  of  a  Federal 
Building-Courthouse  in  Central  Islip, 
New  York.  This  notice  also  serves  to 
inform  the  public  of  a  public  hearing  to 
be  held  for  the  above  project.  The  publi( 
hearing  will  be  held  on  June  23,  1994, 
from  3  p.m.  to  5  p.m.  and  from  7  p.m. 
to  9  p.m.  The  public  hearing  will  be 
held  at  the  Student  Activities  Center 
Auditorium  of  the  New  York  Institute  o( 
Technology  Suffolk  campus,  located  on 
Carleton  Avenue  in  Central  Islip,  Long 
Island,  New  York.  Comments  on  the 
proposed  action  may  be  -ubmitted 
verbally  at  the  public  hearing  or  in 
writing  during  the  30-day  public 
comment  period,  which  starts  on  June 
10,  1994,  and  ends  on  July  11,  1994.  The 
Finding  of  No  Significant  Impact  will  be 
signed  and  become  final  after 
completion  of  the  public  comment 
period,  provided  that  no  information 
leading  to  a  contrary  finding  is  received 
or  comes  to  light  during  the  30-day 
comment  period. 

For  further  information  please  cont.>i.t 
Mr.  Peter  A.  Sneed,  Director  of  Planning 
Staff,  Public  Buildings  Service,  General 
.Services  Administration,  26  Federal 
Plaza,  room  1609,  New  York,  New  \oi\>. 
10278.  Telephone:  (212)  264-3.581. 

Issued  in  New  York,  NY  on  lune  2,  }'»94 
Robert  VV.  Martin, 

Deputy  Regional  Adtuinistratm,  Ceneml 
Services  Administration. 
IFR  Dor.  94-13908  Filed  6-7-94:  8  45  .:;;>! 

BILLING  COOE  6e20-23-M 


[G-94-t] 


Delegation  o*  Aiithority  to  the 
Secretary  of  Veterans  Affairs 

Pursuant  to  the  authority  vested  in  the 
Administrator  of  General  Services  by 
section  3726  of  title  31.  United  States 
Code  and  redelegat^d  to  the  Director, 
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Offii  e  of  Transportation  Audits,  Federal 
Supply  Service.  I  have  determined  that 
'I  is  both  cost  effective  and  in  the  public 
interest  to  delegate  authority  to  the 
Secretarv  ot  Veterans  Affairs  to  conauct 
a  prepayment  audit  of  transportation 
till  Is  relating  to  foreign  and  domestic 
household  goods,  freight,  and  passenger 
movements,  subject  to  the  provisions  of 
the  Federal  Property  Management 
Regulations,  title  41.  Code  of  Federal 
Regulations,  subpart  101-41.  and 
imendments  thereto.  This  prepayment 
audit  will  be  conducted  by  a  General 
Servi(.es  Administration  contractor,  at 
the  <;ontractor's  site,  on  behalf  of  the 
Austin  Finance  Center  (AC).  Austin. 
Texas,  for  the  Department  of  Veterans' 
Affairs  field  station  locations,  medical 
centers,  regional  offices,  and  outpatient 
« limes 

The  Secretary  of  Veterans  Affairs  may 
redelegate  this  authority  to  any  officer,' 
official,  or  employee  of  the  Department 
nf  Veterans  Affairs. 

The  Secretary  of  Veterans  Affairs  shall 
notify  GSA  in  writing  of  these 
additional  delegations.  This  delegation 
is  effective  upon  publication  in  the 
Federal  Register. 

(Jii'iil   MrtV  26.  1994 
losepii  I  Cosimano, 

Direi  '■■r  ( 'fficf  nl Tronsfjnrtation  .■\iidits 

mvi 

IFR  Do,    94-13K24  File()  6-7-94:  6:4.5  ^m| 
BILLING  CODE  682a-24-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
(Docket  No.  94N-01 69] 

Assessment  of  Serum/dnd  Red  Blood 
Cell  Folate  Methodology;  Availability  of 
Tentative  Report;  Aipnouncement  of 
Public  Meeting 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 


SUMMARY:  The  Food  and  Drug 
Administration  (FD.A)  is  announcing  the 
availability  of  a  report  entitled 
"Tentative  Report:  Assessment  of  Serum 
and  Red  Blood  Cell  Folate  Methodology 
Used  in  NHANES  III."  The  report  was  ' 
prepared  for  FDA  by  the  Life  Sciences 
Research  Office  (LSRO)  of  the 
Federation  of  American  Societies  for 
Experimental  Biology  (FASEB).  This 
document  also  announces  a  public 
meeting  on  the  subject  of  the  tentative 
report.  The  announcement  of  this 
meeting  and  the  tentative  report  are 
intended  to  provide  FDA  with  .scientific 


information  on  the  asses,sment  of  folate 
status  in  the  U.S.  population 
DATES:  The  public  meeting  on  the 
subject  of  the  tentative  report  will  be 
held  on  July  15.  1994.  9  a.m.,  by  LSRO/ 
FASEB.  Requests  to  make  oral 
presentations  at  the  open  meeting  must 
be  submitted  in  writing  and  received  by 
Filly  1, 1994.  Scientific  data, 
information,  and  views  to  be  considered 
at  the  public  meeting  should  be 
submitted  on  or  before  July  12.  1994, 
ADDRESSES:  Submit  written  requests  for 
single  copies  of  "Tentative  Report. 
Assessment  of  Serum  and  Red  Blood 
Cell  Folate  Methodology  Used  in 
NHANES  III"  to  LSRO/FASEB,  9650 
Rockville  Pike  Bethesda.  MD  20814- 
3998.  Requests  should  be  identified 
with  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document  Send  two  self-addressed 
adhesive  labels  to  assist  that  office  in 
processing  your  requests.  A  copy  of  the 
tentative  report  is  available  for  public 
examination  at  LSRO/FASEB  (address 
above)  and  at  the  Dockets  Management 
Branch  (HFA-305),  Food  and  Drug 
Administration,  rm.  1-23,  12420 
Parklawn  Dr.,  Rockville.  MD  20857. 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

Submit  written  requests  to  make  oral 
presentations  of  scientific  data, 
information,  and  views  at  the  public 
meeting  to  LSRO/FASEB  and  to  the 
Dockets  Management  Branch.  Requests 
must  be  identified  with  the  docket 
number  found  in  brackets  in  the 
heading  of  this  document.  Two  copies 
of  the  scientific  data,  informatio.i.  and 
views  should  be  submitted  to  each 
office. 

The  public  meeting  will  be  held  in  the 
Chen  Auditorium.  Lee  Bldg..  FASEB, 
9650  Rockville  Pike,  Bethesda,  MD 
20814-3998. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kenneth  D.  Fisher,  Life  Sciences 
Research  Office,  Federation  of 
American  Societies  for 
Experimental  Biology,  9650 
Rockville  Pike,  Bethesda.  MD 
20814-3998.  301-530-7030;  or 
Jeanne  I.  Rader.  Center  for  Food 
Safety  and  Applied  Nutrition  (HFS- 
175),  Food  and  Drug 
Administration,  200  C  St.  SW.. 
Washington,  DC  20204-0001.  202- 
205-5375. 

SUPPLEMENTARY  INFORMATION:  FDA  has  a 
contract  (number  223-92-2185)  with 
LSRO/FASEB  concerning  the  analysis  of 
scientific  issues  that  bear  on  the  safety 
of  foods  and  cosmetics.  The  objective  of 
this  contract  is  to  provide  information  to 
FD/\  on  general  and  specific  issues  of 


scientific  fact  associated  with  the 
analysis  of  human  nutrition. 

Analysis  of  serum  and  red  blood  cdl 
(RBC)  folate  samples  from  Phase  1 
(1988-1991)  of  the  Third  National 
Health  and  Examination  Survey 
(NHANES  III)  was  recently  completed. 
These  analyses  were  performed  using  n 
radioassay  kit  with  125-I-folate  as  the 
tracer.  The  radioassay  kit  that 
previously  has  been  used  to  determine 
folate  values  is  based  on 
pteroylglutamic  acid  (PGA)  standards, 
which  were  develoj)ed  in  1975. 

In  a  1993  report  (^Ref.  1),  Levine 
reported  that  the  folate  data  derived 
from  the  raclioassay  kits  u.sed  for  Phase 
1  of  NHANES  III  w'ere  about  30  percent 
higher  than  he  would  have  expected 
based  upon  internal  PGA  standards 
prepared  in  his  laboratory.  He  suggested 
that  this  discrepancy  was  related  to 
differences  between  the  standards  in  his 
laboratory  and  the  standard  values 
established  in  1975  that  have  been 
provided  with  the  radioassay  kits  (Ref. 
1).  According  to  Edwards  (Ref.  2),  the 
folate  radioassay  kit  introduced  in  1975 
was  calibrated  against  the  Lactobocillus 
rnsei  microbiological  assay  which  was 
the  accepted  standard  at  that  time.  The 
Centers  for  Disease  Control  and 
Prevention  (CDC)  and  others  have 
consistently  confirmed  Levine's  finding. 
Thus  the  serum  and  RBC  folate  values 
derived  by  use  of  the  radioassay  kits  in 
Phase  1  of  NHANES  III  are  likely  to  be 
high  by  a  factor  of  about  30  percent. 

Based  on  these  results,  CDC  has 
recommended  the  use  of  an 
"adjustment"  factor  to  more  accurately 
reflect  the  actual  serum  and  RBC  folate 
concentrations  relative  to  corrected 
reference  standards.  This  adjustment, 
however,  may  akso  require 
reconsideration  of  the  interpretative 
criteria  for  evaluating  the  folate  status  of 
the  U.S.  population  from  blood  samples 
from  Phases  1  and  2  of  NHANES  III. 

FDA  is  announcing  that  it  has  asked 
FASEB,  as  a  task  unde/  contract  number 
223-92-2185,  to  provide  its  Center  for 
Food  Safety  and  Applied  Nutrition  with 
an  up-to-date  scientific  assessment  of 
the  methodology  used  in  NHANES  III  lo 
asse.ss  serum  and  RBC  folate  in  the  U.S. 
population.  Specifically.  FDA  asked 
FASEB  to  address  the  following  matters 
in  its  tentative  and  final  reports:  (1) 
Examine  the  analytical  and  bio<:hemical 
bases  for  the  discrepancies  associated 
with  serum  and  RBC  folate  values 
derived  from  use  of  the  radioassay  kits 
used  in  Phase  1  of  NHANES  III.  (2) 
evaluate  the  scientific  basis  and  validity 
of  the  procedures  recommended  by  CDC 
to  make  corrections  to  serum  and  RBC 
folate  values  obtained  in  Phase  1  of 
NHANES  III,  (3)  re-e.xamine  current 
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1.  Levine.  S..  "Analytical  lnii(:(.i:rdt;y  fur 
Folic  Acid  with  a  Popular  C^ommen.ial 
Vitamin  Bl2/Folate  Kit."  CJininil  Chf:iustn. 
;U»(10):2'209-2210,  199,3. 

2.  Edwards.  R.  B..  "Responsf."  Cliniatl 
Chpmistry.  39(10):2210. 1993. 

3.  "Tentafive  Report:  Asstissmont  of  .Scrum 
.ind  Kt!d  Bl(X)d  Cell  Folate  Methodology  tTsed 
in  NHA.VES  III."'  Life  Sciences  R»»search 
()ffi(  R.  Federation  of  American  .Sot  nrtics  for 
Experimental  Bioloj^y.  Bc1h<\«Mla,  MD.  May 
19^)4. 

Dated:  June  3,  1994. 
William  K.  Hubbard, 

Actin}^  Deputy  Commi&sionfr for Polky. 
|FR  Dr)c.  94-13934  Filed  6-3-(W;  3:17  pjii| 

BILLING  CODE  4IM-01-F 


Health  Resources  and  Services 
Administration 

Final  Minimum  Percentages  for  "High 
Rate"  and  "Significant  Increase  in  the 
Rate"  for  Implementation  of  ttie 
General  Statutbry  Funding  Preference 
for  Nurse  Anesttietist  Traineeships  for 
Fiscal  Year  1994 

The  Health  Resources  and  Services 
Administration  (HRSA)  announces  the 
final  minimum  percentages  for  "high 
rate"  and  "significant  increase  in  the 
rate'  for  implementation  of  the  general 
statutory  funding  preference  for  fiscal 
year  (FY)  1994  Grants  for  Nurse 
Anesthetist  Traineeships  fiinded  under 
the  authority  of  section  831(a).  title  Vlll 
of  the  Public  Health  Service  (PHS)  Aci. 
as  amended  by  the  Nurse  Education  and 
Practic-e  Improvement  Amendments  of 
1992,  title  II  of  the  Health  Professions 
Education  Extension  Amendments  of 
1992,  Public  Law  102-408.  dated 
Octolierl3,  1992. 

Purpose 

Se<:tion  831(a)  of  the  Public  Health 
Service  Act  authorizes  the  Secretary  to 
award  grants  to  cover  the  ( o^^ts  of 
traineeships  for  licensed  registered 
nurses  to  become  nurse  ant'sthelists. 

Statutory  Funding  Preference 

Preference  will  be  given  to  any 
qualified  applicant  that: 

(a)  Has  a  high  rate  for  placing 
graduates  in  practice  .settings  having  the 
principal  focus  of  serving  residents  of 
medically  underserved  communities;  or 

(b)  During  the  2-year  period  preceding 
the  fiscal  year  for  which  such  an  award 
is  sought,  has  aciiieved  a  significant 
increase  in  the  rate  of  placing  graduates 
in  such  .settings. 


Minimum  Percentages  for  "High  Rale" 
and  "Significant  Increase  in  the  Rate" 

A  notice  which  announced  this  gran' 
cycle  was  published  in  the  Federal 
Register  on  November  3,  1993  at  58  FR 
.58701,  and  proposed  minimum 
percentages  for  ''high  rate"  and 
■'significant  increase  in  the  rate"  for 
implementation  of  the  genera)  statuforv 
fimding  preference.  One  letter  was 
received  during  the  30  day  comment 
period.  The  respondent  sugge.sted  that 
the  reference  to  public  health  nurses  in 
the  definition  of  "high  rate"  be  deleted 
since  it  is  not  relevant  to  this  program 
The  definition  of  "high  rate"  has  been 
revised  to  include  this  suggestion.  Other 
comments  on  issues  not  specifically 
proposed  for  public  comment  are  not 
addressed  in  this  notice.  The  final 
minimum  percentages  are  shown  below 

■■High  rate"  is  defined  as  a  minimum 
of  20  peri;ent  of  graduates  in  academic 
years  1990-91,  1991-92  or  1992-93  who 
spend  at  least  50  percent  of  their 
worktime  in  clinicai  practice  in  the 
specified  .settings.  Graduates  who  are 
providing  care  in  a  medically 
underserved  community  as  a  part  of  a 
fellowship  or  other  educational 
experience  can  be  counted. 

"Significant  increase  in  the  rale" 
means  that,  between  academic  years 
1991-92  and  1992-93.  the  rate  of 
placiiTg  graduates  in  the  specified 
settings  has  increased  by  a  minimum  of 
50  f>ercent  and  that  not  less  than  15 
percent  of  graduates  from  the  most 
recent  year  are  working  in  these 
settings. 

Additional  Information 

If  additional  programmatic 
information  is  needed,  please  contact: 
Ms.  Donna  English,  Division  of  Nursi:ig. 
Bureau  of  Heahh  Professions,  Health 
Resources  and  Services  Administration. 
Parklawn  Building,  room  9-36.  5600 
Fishers  Lane,  Rockville,  Marvland 
20857,  Telephone:  (301)  443-5763  FAX: 
(301)443-8586. 

This  program.  Grants  for  Nurse 
Anesthetist  Traineeships.  is  listed  at 
93.124  in  the  Catalog  of  Federal 
Domestic  Assistance.  It  is  not  suhjeii  to 
the  provisions  of  Executive  Order 
12372.  Intergovernmental  Review  of 
Federal  Programs  (as  implemented 
through  45  CFR  part  100).  This  program 
is  not  subject  to  the  Public  Health 
.System  Reporting  Requirements. 

D;ited:  June  3,  1994. 
Ciro  V.  Sumaya. 
Administrator. 
IFR  Doc.  94-13932  FiJ^si  6-7-94;  «;45am| 
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National  Institutes  of  Health 

Notice  of  a  Meeting  of  the  Acquired 
Immunodeficiency  Syndrome  Program 
Advisory  Committee 

Pursuant  to  Public  Law  92-463. 
notice  is  hereby  given  of  a  meeting  of 
the  NIH  Acquired  Immunodeficiency 
Syndrome  Program  Advisory  Committee 
on  June  20.  1994.  The  meeting  will  take 
place  from  9  a.m.  to  5  p.m.  at  the 
Holiday  Inn.  8120  Wisconsin  Avenue. 
Bethesda.  Maryland. 

The  meeting  will  be  open  to  the 
public  from  9  a.m.  to  3  p.m.  to  review 
the  NIH  Plan  for  HIV-Related  Research 
and  projects  to  be  funded  by  the  Office 
of  AIDS  Research  discretionary  fund. 

In  accordance  with  the  provisions  set 
forth  in  section  552b(c)(4),  title  5,  U.S.C. 
and  section  10(d)  of  Public  Law  92^63, 
the  meeting  will  be  closed  to  the  public 
from  3  p.m.  until  adjournment  for  the 
review  and  discussion  of  issues  related 
to  human  subject  protections  under  a 
protocol  for  expanded  availability  of  an 
investigational  new  drug  through  the 
parallel  track  mechanism.  This 
discussion  could  reveal  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material. 

A  summary  of  the  Committee  meeting 
and  a  roster  of  members  may  be 
obtained  from  Ms.  Linda  Reck,  Senior 
Program  Analyst,  Office  of  AIDS 
Research.  Building  31,  room  5C02. 
National  Institutes  of  Health,  Bethesda. 
Maryland  20892.  (301)  496-0358,  upon 
request.  Individuals  who  plan  to  attend 
and  need  special  assistance,  such  as 
sign  language  interpretation  or  other 
reasonable  accommodations,  should 
contact  Ms.  Reck  in  advance  of  the 
meeting. 

This  notice  is  being  published  less 
than  15  days  prior  to  the  meeting  due 
to  the  difficulty  of  coordinating  the 
attendance  of  members  because  of     . 
conflicting  schedules. 

Daled:  jane  1.  1994. 

Margery  G.  Gnibb. 

Senior  Committee  Mtinawment  Specialist 
\IH. 

IFR  Doc.  94-13838  Filed  6-7-9-1:  fl:4.5  urn] 
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DEPARTMENT  OF  THE  INTERIOR 
United  States  Geological  Survey 
Technology  Transfer  Act  of  1986 

AGENCY:  United  States  Geological 
Survey  Interior. 

ACTION:  Notice  of  proposed  cooperative 
-esearch  and  development  Agreement 
(Ci^DA)  negotiations. 


SUMMARY:  The  United  States  Geological 
Survey  (USGS)  is  planning  to  enter  a 
cooperative  research  and  development 
agreement  (CRADA)  with  Radon 
Abatement  Systems,  Inc.,  of  Evergreen. 
Colorado,  and  COLOG,  Inc.,  of  Golden! 
Colorado.  The  purpose  of  the  CRADA  is 
to  develop  a  method  for  decreasing 
concentration  of  radon-222  in  ground 
water  used  for  drinking-water  supplies. 
Any  other  organization  interested  in 
entering  the  CRADA  for  similar  kinds  of 
activities  should  contact  the  USGS.  We 
are  interested  in  potential  partners  that 
have  the  following  capabilities:  National 
or  extended  geographic  coverage  of  well 
servicing  and  well  rehabilitation: 
financial,  marketing,  and  educational     ' 
support;  and  scientific  expertise. 
Interested  parties  should  contact  the 
USGS. 

ADDRESSES:  Inquiries  may  be  addre,ssed 
to  the  Chief.  Branch  of  Sedimentary 
Processes,  U.S.  Geological  Sur\'ev,'Box 
25046.  MS  939.  Denver  Federal  Center. 
Denver  CO  80225 

FOR  FURTHER  INFORMATION  CONTACT: 
Richard  B.  Wanty,  U.S.  Geological 
Survey,  Box  25046,  MS  916,  Denver 
Federal  Center,  Denver  CO  80225; 
telephone  (303)  273-8620. 
SUPPLEMENTARY  INFORMATION:  This 
notice  is  to  meet  the  USGS  requirement 
stipulated  in  the  Survey  Manual. 

Dated:  .May  24.  1994. 
Benjamin  A.  Morgan. 
Chief  Geologic  Division. 

IFR  Doc.  94-13823  Filed  6-7-94;  «:45  am]      ' 
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Bureau  of  Land  Management 
[NM  018-4210-04;  NM  91327] 

Realty  Action-Exchange,  Federal 
Surface  in  San  Miguel  County,  New 
Mexico  for  Private  Surface  in  Taos 
County,  NM 

AGENCY:  Bureau  of  Land  Management. 
Interior. 

ACTION:  Correction  regarding  segregation 
period  of  public  lands. 

SUMMARY:  This  notice  corrects  the  third 
full  paragraph  in  the  second  column  of 
the  Notice  of  Realty  Action  published  in 
the  Federal  Register  on  May  19. 1994 
(59  FR  26318).  The  paragraph  a'ferred  to 
should  read:  Publication  of  this  notice 
segregates  the  public  land  ft-om  the 
operation  of  the  public  laws,  including 
the  general  mining  laws,  but  not  the 
mineral  leasing  laws.  The  segregation 
period  will  terminate  2  years  from  the 
date  of  this  publication  or  upon 
issuance  of  a  patent  whichever  occurs 
first. 


Diited:  June  2.  1994. 
Chuck  Schultz, 

Acting  District  Manager 

IFR  Doc.  94-13853  Filed  b-7-94:  8:4.t  ;ini| 

BILLING  CODE  4310-FB-M 


[MT-930-4210-06-P;  MTM  011811  and  MTM 
1171] 

Notice  of  Proposed  Continuation  of 
Withdrawal;  Montana 

AGENCY:  Bureau  of  Land  Management. 

Interior. 

ACTION:  Notice. 


SUMMARY:  The  U.S.  Department  of 
Agriculture,  Forest  Service,  proposes 
that  withdrawals  for  the  Philipsburg 
Administrative  Site  and  the  Elkhorn 
Cemetery,  totaling  155.18  acres, 
continue  for  an  additional  20  vears.  The 
lands  will  remain  closed  to  mining,  but 
those  lands  currently  closed  to  surface 
entry  will  be  opened  to  such  forms  of 
disposition  as  may  by  law  be  made  of 
National  Forest  System  lands.  Of  the 
155.18  acres,  145.18  will  be  opened  to 
mineral  leasing,  but  have  been  and  will 
remain  open  to  oil  and  gas;  the 
remaining  10  acres  have  been  and  will 
remain  open  to  mineral  leasing. 
DATE:  Comments  should  be  received  on 
or  before  August  8,  1994. 
ADDRESS:  Comments  should  be  sent  to 
the  Montana  State  Director.  BLM,  P.O. 
Box  36800.  Billings.  Montana  59107. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sandra  Ward.  BLM  Montana  State 
Office.  406-255-2949. 
SUPPLEMENTARY  INFORMATION:  The 
Department  of  Agriculture  propo.ses  that 
the  existing  land  withdrawals  made  bv 
PLO  1217  (amended  by  PLO  1268)  and 
PLO  4463,  be  continued  for  a  period  of 
20  years  pursuant  to  section  204  of  the 
Federal  Land  Policy  and  Man.itj;'inent 
Act  of  1976,  43  U.S.C.  1714  (1mj!»).  The 
lands  are  de.scribed  as  follows; 

Principal  Meridian.  Montana 

Elkhorn  Cemetery 
T.  6  N..  R.  3  W.. 

Sec.  14.  SVVV4SW'  4  of  lot  13.  SEV4SE'  4  of 
lot  14.  NE'  4.\EV4SW'  4.S\V'  4.  and 
NWV4.N\V"4SEV4S\V'4. 
Philipsburg  .Administrative  Site 
T.  7i\..R.  13  W. 
Sec.  31.  that  portion  of  lot  13  King  within 
theSVV'/4SVV"4. 
T.  7  N..  R.  14  VV.. 
.S»;c.  36,  lots  5.  8.  9,  10.  and  12. 
The  areas  described  Hf^regate  155.18  acres 
in  Granite  and  Jefferson  C;ounlies. 

The  purpose  of  the  withdrawals  is  to 
prote<;t  the  Philipsburg  Administrative 
Site,  which  was  segregated  from 
.settlement,  sale,  location,  and  entry. 
including  lo<:ation  and  entry  under  the 
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Fish  and  V.'''dl  Fe  Service 


permi 


<  nc 


c  ed 


Receipt  of 

The  followin 
applied  fore 
activities  with 
notice  is  provi 
10(c)  of  the 
1973,  as  amendH 
scq): 

Applicxint:  Donald 
Mendota  Heigh 

The  applican 
import  the  spor 
male  bontebok 
dorcas)  culled 
maintained  by 
"Longwood", 
South  Africa, 
enhancement  o 


for 


Appli<anl:  Ci 
New  York,  r.Y 


The  applicani 
import  one  mal 
f;aptive-bred  leeward 
and  two  female 


May  27. 1994. 
Thomas  P.  Lonnit, 
Acting  State  Dire\  tor. 
II  R  Doc.  94-1385 1  Filed  6-7-94:  845 ami 
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App  ications  for  Permit 


applicants  have 

it  to  condud  certain 
dangered  species.  This 
pursuant  to  section 
Encfangered  Species  Act  of 
(16U.S.C.  1531,  er 


G.  M(Jvlillan. 
s.  CA,  PRT-790775 


requests  a  permit  to 
-hunted  trophy  of  one 
Damaliscus  dorcas 
I  om  the  captive  herd 

M.  G.  Wienand, 
Bfedford,  Republic  of 
the  purpose  of 
survival  of  the  spe«;ies. 


rc«s  Productions,  Inc., 
'RT-790823 


requests  a  permit  to 
and  one  female 

[Panthem  pnrdus) 
uiptive-bred  Asian 


elephants  {Elephas  maximus),  from  the 
Moscow  Circus,  Russia,  for  the  purpose 
of  enhancement  of  survival  through 
conservation  education. 

Written  data  or  comments  should  be 
submitted  to  the  Director,  U.S.  Fish  and 
Wildlife  Service,  Office  of  Management 
Authority,  4401  North  Fairfax  Drive, 
room  432,  Arlington,  Virginia  22203  and 
must  be  received  by  the  Director  within 
30  days  of  the  date  of  this  publication. 

Documents  and  other  information 
submitted  with  these  applications  are 
available  for  review,  .subject  to  the 
requirements  of  the  Privacy  Act  and 
Freedom  of  Information  Act,  by  any 
party  who  submits  a  written  request  for 
a  copy  of  such  documents  to  the 
following  office  within  30  days  of  the 
date  of  publication  of  this  notice:  U.S. 
Fish  and  Wildlife  Service.  Office  of 
Management  Authority,  4401  North 
Fairfax  Drive,  room  420(c),  Arlington. 
Virginia  22203.  Phone:  (703/3.58-2104); 
FAX:  (703/358-2281). 

Dated:  Juno  2,  1994. 
Caroline  Anderson, 

Acting  Chief.  Branch  of  Permits.  Office  of 

Management  Authority. 

IFR  Doc.  94-13833  Filed  6-7-94;  8:45  ani| 
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National  Park  Service 

Acadia  National  Parfc  Advisory 
Commission;  Meeting 

Notice  is  hereby  given  in  accordance 
with  the  Federal  Advi.sorv  Committee 
Act  (Pub.  L.  92-463,  8fi  Stat.  770.  5 
U.S.C.  Ap.  1,  Sec.  10).  that  the  Acadia 
National  Park  Advisorj'  Commission 
will  hold  a  meeting  on  Mondav,  June 
20.  1994. 

The  Commission  was  established 
pursuant  to  Public  Law  99-420,  section 
103.  The  purpose  of  the  commission  is 
to  consult  with  the  Secretary  of  the 
Interior,  or  his  designee,  on  matters 
relating  to  the  management  and 
development  of  the  park,  including  but 
not  limited  to  the  acquisition  of  lands 
and  interests  in  lands  and  termination 
of  rights  of  use  and  occupancv. 

The  meeting  will  convene  on 
Islesford.  Cranberry  Isles,  Maine,  at  1 
p.m.  to  consider  the  following  agenda: 

1.  Rpview  and  appmva!  uf  minufi's  from 
thft  meeting  held  DecembKr  6,  1993. 

2.  Report  of  the  Conservation  Easement 
.SiilKommiftefi. 

3.  Report  of  the  Acquisition  Sulx  ommittee. 

4.  Superinlendenfs  n!|i4jrt. 
.5.  Public  comments. 

6.  Proposed  agenda  and  date  of  iMjxt 
(^)mmi.ssion  meeting. 

The  meeting  is  open  to  the  public. 
Intert'sted  persons  may  make  oral/ 


written  presentations  to  the  Commi.ssion 
or  file  written  statements.  Such  requests 
should  be  made  to  the  Superintendent 
at  lea.st  seven  days  prior  to  the  meeting. 
Further  information  concerning  this 
meeting  may  be  obtained  from  the 
Superintendent,  Acadia  National  Park, 
P.O.  Box  177,  Bar  Harbor.  Maine  04H09, 
tel:  (207)  288-3338. 

Dated:  May  31,  1994. 
Evelyn  Sheehan, 
Acting  Regional  Director 
IFR  D(K    94-13816  Filed  6-7-94;  8:45  am! 
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INTERNATIONAL  TRADE 
COMMISSION 

[Investigation  No.  731-TA-663  (Final)] 

Certain  Paper  Clips  From  the  People  s 
Republic  of  China 

AGENCY:  International  Trade 
Commission. 

ACTION:  Institution  and  .scheduling  of  a 
final  antidumping  investigation. 

SUMMARY:  The  Commission  hereby  gives 
notice  of  the  institution  of  final 
antidumping  investigation  No.  731-TA- 
663  (Final)  under  section  735(b)  of  the 
Tariff  Act  of  1930  (19  U.S.C.  1673d(b!) 
(the  Act)  to  determine  whether  an 
industry  in  the  United  States  Ls 
materially  injured,  or  is  threatened  with 
material  injury,  or  the  establishment  of 
an  industrv'  in  the  United  States  is 
materially  retarded,  by  reason  of 
imports  from  the  People's  Republic  of 
China  (China)  of  certain  paperclips 
wholly  of  wire  of  base  metal,  provided 
for  in  subheading  8305.90.30  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTS).' 

For  further  information  concerning 
the  conduct  of  this  investigation, 
hearing  procedures,  and  rules  of  general 
application,  consult  the  Commis.sion's 
rules  of  practice  and  procedure,  part 
201 .  subparts  A  through  E  (19  CFR  part 


'  The  produt  ts  covereii  by  this  iiivcsligiition  art' 
cortdin  paper  tiips.  wholly  of  wire  of  base  mirtul. 
whether  or  not  galvanized,  whether  or  nol  plated 
with  nit.kel  or  other  base  metal  (e.g..  copper),  with 
a  wire  diameter  between  0.025  inches  ami  0.07S 
inches  (0.64  to  1.91  millimeters),  regardless  of 
physiu-jl  connguration.  except  as  specincally 
excluded.  The  products  subject  to  this  invest -got  lun 
may  have  a  reaangular  or  ring-like  shape  and 
include,  but  d.-e  not  limited  to,  clips  commercially 
referred  to  as  "No.  1  clips".  "No.  3  clips".  "|iunbu" 
or  "Giant""  clip.s.  ■"Ccm  clips'*.  "Marcel  (iems". 
"Universal  clips".  "Nifty  clips".  Peerless  dijis", 
"Ring  clips",  and  "Glide-on  clips".  Specifically 
exclmled  from  the  scope  of  this  investigation  are 
plastic  and  vinyl  covered  paper  clips,  or  other 
jiapcf  fa.sleners  that  are  not  nude  wholly  uf  wi:c'  ol 
Iwse  metal  a;id  are  covered  under  a  scjiariitr 
Mibhi-adiiig.if  the  UTS 


201),  and  part  207.  subparts  A  and  C  (19 
CFR  part  207). 

EFFECTIVE  DATE:  May  16,  1994. 
FOR  FURTHER  INFORMATION  CONTACT:  Fred 
Kut-gies  (202-205-3187),  Office  of 
Investigations,  U.S.  International  Trade 
Commission,  500  E  Street  S\V.. 
Washington,  DC  20436.  Hearing- 
impaired  persons  can  obtain 
information  on  this  matter  by  contacting 
llie  Commission's  TDD  terminal  on  202- 
205-1810.  Persons  with  mobility 
impairments  who  will  need  special 
ns.si.stance  in  gaining  access  to  the 
Coi7imission  should  contact  the  Office 
of  the  Secretary  at  202-205-2000. 
Information  can  also  be  obtained  hv 
colling  the  Office  of  Investigations' 
remote  bulletin  board  system  for 
personal  computers  at  202-205-1H95 
(.N'.R.l). 

SUPPLEMENTARY  INFORMATION: 

Background 

This  investigation  is  being  instituted 
.ts  a  result  of  an  affirmative  preliminary 
duturmination  by  the  Department  of 
Commerce  that  imports  of  certain  paper 
clips  from  China  are  being  sold  in  the 
United  States  at  less  than  fair  value 
within  the  meaning  of  section  733  of  the 
Act  (19  U.S.C.  1673b).  The  investigation 
was  requested  in  a  petition  filed  on 
October  13,  1994,  by  ACCO  USA,  Inc. 
(Wheeling,  IL)  and  Noesting,  Inc. 
(Bronx,  NY).  Commerce  postponed  the 
date  of  its  final  determination  until 
September  30,  1994. 

Participation  in  the  Investigation  and 
Public  Sen'ice  List 

Persons  wishing  to  participate  in  the 
iiivL'stigation  as  parties  must  file  an 
entry  of  appearance  with  the  Set  retarv 
to  the  Commission,  as  provided  in 
<?  201.11  of  the  Commission's  rules,  not 
later  than  twenty-one  (21)  davs  ;ifter 
publication  of  this  notit:e  in  the  Federal 
Register.  The  Secretary  will  prepare  a 
public  service  list  containing  the  names 
and  addresses  of  all  persons,  or  their 
rep.resentatives.  who  are  parties  to  this 
investigation  upon  the  expiration  of  the 
period  for  filing  entries  of  appearance. 

Limited  Disclosure  of  Business 
Proprietary  Information  (BPI)  I  'nder  an 
Administrative  Protective  Order  (APOl 
nnd  BPI  Serx'ice  List 

Pursuant  to  §  207.7(a)  of  tht; 
Commission's  rules,  the  Secretarv  will 
make  BPI  gathered  in  this  final 
inve.stigation  available  to  authorized 
applicants  under  the  APO  issued  in  the 
investigation,  provided  that  the 
application  is  made  not  later  than 
twenty-one  (21)  days  after  the 
publication  of  this  notice  in  the  Federal 


Register.  A  separate  sen' ice  list  will  be 
maintained  by  the  Secretary  for  those 
parties  authorized  to  receive  BPI  under 
the  APO. 

Staff  Report 

The  prehearing  staff  report  in  this 
investigation  will  be  placed  in  the 
nonpublic  record  on  September  21. 
1994,  and  a  public  version  will  be 
issued  thereafter,  pursuant  to  §207.21  of 
the  Commission's  rules. 

Hearing 

The  Commission  will  hold  a  hearing 
in  connection  with  this  investigation 
beginning  at  9:30  a.m.  on  October  4, 
1994,  at  the  U.S.  International  Trade 
Commission  Building.  Requests  to 
appear  at  the  hearing  should  be  filed  in 
writing  with  the  Secretary  to  the 
Commi.ssion  on  or  before  September  26. 
1994.  A  nonparty  who  has  te.stimonv 
that  may  aid  the  Commission's 
deliberations  may  request  permission  to 
present  a  short  statement  at  the  hearing. 
All  parties  and  nonparties  desiring  to 
appear  at  the  hearing  and  make  oral 
presentations  should  attend  a 
prehearing  conference  to  be  held  at  9:30 
a.m.  on  September  28, 1994,  at  the  U.S. 
International  Trade  Commission 
Building.  Oral  testimony  and  written 
materials  to  be  submitted  at  the  public 
hearing  are  governed  by  §§  201.6(b)(2), 
201.13(0.  and  207.23(b)  of  the 
Commission's  mles.  Parties  are  strongly 
encouraged  to  submit  as  early  in  the 
investigation  as  possible  any  requests  to 
pre.sent  a  portion  of  their  hearing 
testimony  in  camera. 

Written  Submissions 

Each  party  is  encouraged  to  submit  a 
prehearing  brief  to  the  Commission. 
Prehearing  briefs  must  conform  with  the 
provisions  of  §  207.22  of  the 
Commission's  rules;  the  deadline  for 
filing  is  September  28,  1994.  Parties 
may  al.so  file  written  testimony  in 
connection  with  their  presentation  at 
the  hearing,  as  provided  in  §  207.23(b) 
of  the  Commission's  rules,  and 
posthearing  briefs,  which  mu.st  conform 
with  the  provisions  of  §  207.24  of  the 
Commission's  rules.  The  deadline  for 
filing  posthearing  briefs  is  October  13, 
1994;  witness  te.stimony  must  be  filed 
no  later  than  three  (3)  days  before  the 
hearing.  In  addition,  any  person  who 
has  not  entered  an  appearance  as  a  partv 
to  the  investigation  may  submit  a 
written  statement  of  information 
pertinent  to  the  .subject  of  the 
investigation  on  or  before  October  13. 
1994.  All  written  submissions  must 
conform  with  the  provisions  of  i}201.H 
of  the  Commission's  rules;  any 
submissions  thai  contain  BPI  must  also 


conform  with  the  requirements  of 
«^tj  201.6,  207.3,  and  207.7  of  the 
Commission's  rules. 

In  accordance  with  §§  201.16(c)  and 
207.3  of  the  rules,  each  document  filed 
by  a  party  to  the  investigation  must  be 
served  on  all  other  parties  to  the 
investigation  (as  identified  by  either  the 
public  or  BPI  service  li.st).  and  a 
certificate  of  service  must  be  timely 
filed.  The  Secretary  will  not  accept  a 
document  for  filing  without  a  certificate 
of  .service. 

Authority:  This  investigation  is  b-inn 
ninducted  under  authority  of  the  Tariff  .\(  i 
of  1930.  title  VII.  This  notice  is  published 
pursuant  to  §  207  20  of  the  Commi.ssion  s 
rules. 

Issued:  .May  HI.  l'J94. 

Rv  ordijr  of  the  Commission. 
Donna  R.  Koehnke. 
.Sif(  retnry 

IFK  Doc.  44-l;«9<l5  Filed  (i-r-W:  8:4.5  ani| 
BILLING  CODE  7030-02-P 


[Investigation  No.  337-TA-3651 

Certain  Audible  Alarm  Devices  for 
Divers;  Investigation 

AGENCY:  International  Trade 

Commission. 

ACTION:  Institution  of  investigation 

pursuant  to  19  U.S.C.  1337. 


SUMMARY:  Notice  is  herebv  given  that  a 
complaint  was  filed  with  the  U.S. 
International  Trade  Commission  on 
April  28,  1994.  under  section  337  of  the 
Tariff  Act  of  1930,  as  amended,  19 
U.S.C.  1337,  on  behalf  of  David  A. 
Hancock.  4257  24th  Avenue  West. 
Seattle,  WA  98199  and  Ideations  Design 
Inc.,  4257  24th  Avenue  West.  Seattle. 
WA  98199.  Supplementary  letters  were 
filed  on  May  23,  1994.  The  complaint 
alleges  violations  of  subsection  (ij)(l)(B) 
of  section  337  in  the  importation  into 
the  United  States,  the  sale  for 
importation,  and  the  sale  within  the 
United  States  after  importation  of 
tertain  audible  alarm  devices  for  divers, 
by  reason  of  infringement  of  claim  6  of 
U.S.  Letters  Patent  4.950.107  and  claim 
1  of  U.S.  Letters  Patent  5.106.236,  and 
tliat  there  exists  an  industry  in  the 
United  States  as  required  by  subse<:tion 
(a)(2)  of  section  337. 

The  complainants  request  that  the 
Commi.ssion  institute  an  investigation 
and,  after  a  hearing,  issue  a  permanent 
exclusion  order  and  permanent  cease 
and  desist  orders. 

ADDRESSES:  The  complaint,  except  for 
any  confidential  information  contained 
therein,  is  available  for  inspection   ^ 
during  official  business  hours  (8:45  a.m. 
to  5:15  p.m.)  in  the  Office  of  the 
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Luv  ludge,  U.S.  International  Trade 
Commission,  shall  designate  the 
presiding  Administrative  Law  Judge. 

Responses  to  the  complaint  and  the 
notice  of  investigation  must  be 
submitted  by  the  named  respondents  in 
accordance  with  section  §210.21  of  the 
Commission's  Interim  Rules  of  Practice 
and  Procedure,  19  CFR  210.21.  Pursuant 
to  §§  201.16(d)  and  210.21(a)  of  the 
Commission's  Rules,  19  CFR  201.1H(d) 
and  210.21(a),  such  responses  will  be 
considered  by  the  Commission  if 
received  not  later  than  20  days  after  the 
date  of  ser\ice  of  the  complaint. 
Extensions  of  time  for  submitting 
responses  to  the  complaint  will  not  be 
granted  unless  good  cause  therefor  is 
shown. 

Failure  of  a  respondent  to  file  a  timely 
response  to  each  allegation  in  the 
complaint  and  in  this  notice  may  be 
lieemed  to  constitute  a  waiver  of  the 
right  to  appear  and  contest  the 
allegations  of  the  complaint  and  this 
notice,  and  to  authorize  the 
administrative  law  judge  and  the 
Commission,  without  further  notice  to 
the  respondents,  to  find  the  facts  to  be 
as  alleged  in  the  complaint  and  this 
notice  and  to  enter  both  an  initial 
determination  and  a  final  determination 
<;ontaining  such  findings,  and  may 
resuh  in  the  issuance  of  a  limited 
exclusion  order  or  a  cease  and  desist 
order  or  both  directed  against  sue  h 
respondent. 

Issued:  May  31.  19<M. 

By  ordrr  of  the  Com.iiission. 
Oonna  R.  Koehnke, 
SfHTftriry. 
IFR  Doc.  94-13898  Filed  «i-7-'H;  H4h  anil 

BILLING  CODE  7020-02-P 

pnvestigation  No.  337-TA-360] 

Certain  Devices  for  Connecting 
Computers  Via  Telephone  Lines; 
Decision  Not  To  Review  initial 
Determinations  Granting  Joint  Motions 
To  Terminate  the  Investigation  With 
Respect  to  Respondent  Focus 
Enhancements,  Inc.  on  the  Basis  of 
Patent  and  Settlement  Agreements, 
and  With  Respect  to  Good  Way 
Industrial  Co.,  Ltd.,  Caltechnology 
International  Ltd.,  Shiunn  Yang 
Enterprises  Co.,  Ltd.,  Tremon 
Enterprises  Co.,  Ltd,  and  Taiwan 
Techtron  Corp.  on  the  Basis  of 
Settlement  Agreements 

AGENCY:  International  Trade 

f'ommission. 

ACTION:  Notice. 


SUMMARY:  Notice  is  hereby  given  that 
the  U.S.  International  Trade 


Commission  has  determined  not  to 
review  three  initial  determinations  (IDs) 
(Order  No.  23  and  Order  Nos.  24,  and 
25)  issued  on  May  2, 1994,  and  May  4, 
1994,  respectively,  by  the  presiding 
administrative  law  judge  (ALJ)  in  the 
above-captioned  investigation  granting 
the  joint  motion  of  complainant 
Farallon  Computing,  Inc.  ("Farallon") 
and  respondent  Focus  Enhancements, 
Inc.  ("Focus")  to  terminate  the 
investigation  as  to  Focus  on  the  basis  of 
a  licensing  agreement  and  a  settlement 
agreement,  and  the  joint  motions  of 
Farallon  and  respondents  Good  Way 
Industrial  Co.,  Ltd.  ("Good  Way"). 
Cahechnology  International  Ltd. 
("QilfccJinology"),  Shiunn  Yang 
Enterprises  Co.,  Ltd.  ("Shiunn  Yang"), 
Tremon  Enterprises  Co.,  Ltd. 
("Tremon"),  and  Taiwan  Techtron  C'orp. 
("Techtron")  to  terminate  the 
investigation  as  to  Good  Way, 
Caltechnology,  Shiunn  Yang,  Tremon, 
and  Te<;htron  on  the  basis  of  settlement 
agreements. 

FOR  FURTHER  INFORMATION  CONTACT: 
Elizabeth  C.  Ro.se,  Esq.,  Office  of  the 
General  Counsel,  U.S.  International 
Trade  Commission,  500  E  Street  SW., 
Washington,  DC  20436.  Telephone: 
(202)20.5-31 13. 

SUPPLEMENTARY  INFORMATION:  The 
Commission  instituted  this 
investigation,  which  concerns 
allegations  of  violations  of  section  337 
of  the  Tariff  Act  of  1930  in  the 
importation  and  sale  of  certain  devices 
for  conneding  computers  via  telephone 
lines,  on  November  12,  1993;  a  notice  of 
the  institution  was  published  in  the 
Federal  Register  on  November  17,  1993 
(58  FR  60671).  Complainant  Farallon 
alleges  infringement  of  certain  claims  of 
U.S.  Letters  Patent  5,003.579. 

On  April  21, 1994,  Farallon  and 
respondent  Focus  filed  a  joint  motion  to 
terminate  the  investigation  with  respect 
to  Focus  on  the  basis  of  licensing  and 
settlement  agreements.  Also  on  April 
21, 1994,  Farallon  and  respondents 
Good  Way,  Caltechnology,  and  Shiunn 
Yang  filed  joint  motions  to  terminate  the 
investigation  with  respect  to  Good  Way, 
Caltechnology,  and  Shiunn  Yang  on  the 
basis  of  settlement  agreements.  On  April 
26, 1994,  Farallon  and  respondents 
Tremon  and  Techtron  filed  joint 
motions  to  terminate  the  investigation 
with  respect  to  Tremon  and  Techtron  on 
the  basis  of  settlement  agreements.  The 
Commission  investigative  attorney 
supported  the  joint  motions.  The  ALJ 
issued  IDs  granting  the  joint  motions 
and  terminating  the  investigation  as  to 
Focus,  Good  Way,  Caltechnology, 
Shiunn  Yang,  Tremon,  and  Techtron. 
No  petitions  for  review  of  the  IDs  wen- 
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tiled.  No  agency  or  public  comments 
were  re<;eived. 

This  action  is  taken  under  the 
authority  of  section  337  of  the  Tariff  Act 
ofl930,  19U.S.C.  1337,  and 
Commission  interim  ruif;  21().5.'l.  19 
CFR  210.53, 

Copies  of  the  nonconfidential  version 
(if  the  IDs  and  all  other  nonconfidential 
documents  filed  in  connection  with  this 
inve.stigation  are  or  will  be  available  fur 
inspection  during  official  business 
hours  (8:45  a.m.  to  5:15  p.m.)  in  the 
Otfice  of  the  Secretary.  U.S. 
International  Trade  Coniniission.  .'lOD 
Street  SW.,  Washington,  DC  204.16, 
telephone  202-205-2000.  Hearing- 
impaired  individuals  are  advi.sed  thiil 
information  on  this  matter  can  he 
olitained  by  contacting  the 
Commission's  TDD  terminal  at  202- 
205-lHlO. 

issued:  June  2.  19;m 

Pv  order  of  the  Commlssuiii 
Donna  R.  Koehnke. 
.S''(  rr-ti}r\: 

il  K  Do( .  94-13899  Fil(r<i  ti-'-'M.  8;4.i  .inij 
BILLING  CODE  7D2O-02-P 
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[Investigation  No.  337-TA-350] 

Certain  Devices  for  Connecting 
Computers  Via  Telephone  Lines; 
Decision  Not  To  Review  an  Initial 
Determination  Granting  Joint  Motions 
To  Terminate  the  Investigation  With 
Respect  to  Respondents  CPU 
Products  and  Ming  Technology  Corp. 
on  the  Basis  of  Settlement  Agreements 

AGENCY:  International  Tronic 

Conmiission. 

ACTION:  Notice. 


SUMMARY:  Notice  is  hereb\  given  tlmt 
the  I'.S.  International  Trade 
Cionmiission  has  determined  nut  to 
review  an  initial  determination  (ID) 
(Order  No.  26)  issued  on  Mav  9.  1994. 
by  the  presiding  admliiistrative  law 
ludge  (ALJ)  in  the  ubove-captioned 
investigation  granting  the  joint  motions 
of  complainant  Farallon  Computing. 
Inc.  ("Farallon")  and  respondents  CPU 
Products  ("CPU")  and  Ming  Technology 
Corp.  ("Ming")  to  terminate  the 
investigation  as  to  CPU  and  Miii^  on  the 
basis  of  settlement  agreements. 
FOR  FURTHER  INFORMATION  CONTACT: 
Elizabeth  C.  Rose,  Esq..  Office  of  the 
(Mineral  Counsel.  U.S.  International 
Trade  Commission,  500  E  Street  SW. . 
Washington,  DC  20436.  Telephone: 
1202) 205-3113. 

SUPPLEMENTARY  INFORMATION:  Ilie 
Commission  instituted  this 
investigation,  which  concerns 
:illrgations  of  violations  ofse<:ti(<n  337 


of  the  Tariff  Act  of  1930  in  the 
importation  and  sale  of  certain  devices 
for  connecting  computers  via  telephone 
lines,  on  November  12,  1993:  a  notice  of 
the  institution  was  published  in  the 
Federal  Register  on  November  17.  1993 
(58  FR  60671).  Complainant  Farallon 
alleges  infringement  of  certain  claims  of 
U.S.  Letters  Patent  5.003.579. 

On  April  29.  1994.  Farallon  and 
respondent  CPU  filed  a  joint  motion  to 
terminate  the  investigation  with  respect 
to  CPU  on  the  basis  of  a  settlement 
agreement.  On  May  2.  1994,  FaraUnn 
and  respondent  Ming  filed  a  joint 
motion  to  terminate  the  investigation 
with  respect  to  Ming  al.so  on  the  basis 
of  a  settlement  agreement.  Tiie 
Commission  investigative  attor:iev 
supported  the  joint  motions.  The  .\LI 
issued  an  ID  granting  the  joint  motions 
and  terminating  the  investigation  as  to 
CPU  and  .Ming.  No  petitions  for  review 
(it  the  ID  were  filed.  No  ogencv  or  publif 
(omments  were  received. 

This  action  is  taken  under  the 
authoritv  of  section  337  of  the  Tariff  An 
ofl930.  19U.S.C.  1337.  and 
Commission  interim  rule  21(J. 53.  19 
CFR  210.53. 

Copies  of  the  nonconfidential  version 
of  the  IDs  and  all  other  nonconfidential 
documents  filed  in  connection  with  this 
investigation  are  or  will  be  available  for 
inspection  during  offitiial  business 
hours  (8:45  a.m.  to  5:15  p.m.)  in  the 
Office  of  the  Secretary.  U.S. 
International  Trade  Conmission.  500  \: 
Street  SW..  Washington.  DC  20436. 
telephone  202-205-2000.  Hearing- 
impaired  individuals  are  advised  that 
inforniaticn  on  this  matter  can  he 
obtained  by  contacting  the 
Commission's  TDD  terminjil  at  202- 
2().')-181(). 

I.ssuod:  !i:nc  2.  1994. 

Bv  .Tdcrof  theCiinitri-isii.ii 

Donna  R.  Koehnke. 

St^(  rftarv 

UK  Doc.  94-1  :I9()0  Filed  «.-7-94.  K.45  ,\r.'.\ 

BILLING  CODE  702<M«-P 


[Investigation  No.  731-TA -702 
(Preliminary)] 

Ferrovanadium  and  Nitrided  Vanadium 
From  Russia 

AGENCY:  Intenwitional  Trade 

Commission. 

ACTION:  Institution  and  scheduling  of  ,t 

Iireliminary  antidumping  investigation. 

SUMMARY:  The  Commission  herehv  gives 
notice  of  the  institution  of  preliminarv 
antidumping  investigation  No.  731-TA- 
702  (Preliminary)  under  section  733(a) 
of  the  Tariff  Act  of  1930  ( 19  U.S.C. 


1673b(a))  to  determine  whether  there  is 
a  reasonable  indication  that  an  industry 
in  the  United  States  is  materiallv 
injured,  or  is  threatened  with  material 
in)ury,  or  the  establishment  of  an 
industry  in  the  United  States  is 
materially  retarded,  by  reason  of 
imports  fcom  Russia  of  ferrovanadium 
and  nitrided  vanadium,  provided  for  in 
subheadmgs  7202.92.00  and  8112.40.60 
of  the  Harmonized  Tariff  Schedule  of 
the  I  'nited  States,  that  are  alleged  to  be 
sold  in  the  United  States  at  less  than  fair 
value,  TheCommi.ssion  must  complete 
preliminary  antidumping  investigatiouN 
in  45  d.n\s.  or  in  this  case  hv  |ulv  I.'i 
1994 

Fur  further  information  conceriung 
the  conduct  of  this  investigation  and 
rules  of  general  application,  consult  the 
Conunissiot.'s  rules  of  practice  and 
procedure,  part  201.  subparts  A  through 
E  (19  CFR  part  201).  and  part  207. 
subparts  A  and  B  (19  CFR  part  207} 

EFFECTIVE  DATE:  May  31.  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Larrv  Reavis  (202-20.5-3185).  Office  ot 
Investigations.  U.S.  International  Trad(> 
Conmiission,  500  E  Street  SW.. 
Washington,  DC  20436.  Hearing- 
impaired  persons  can  obtain 
information  on  this  matter  by  contacting 
the  Commission's  TDD  terminal  on  202- 
205-1810.  Persons  with  mobiiitv 
impairments  who  will  need  special 
assistance  in  gaining  access  to  the 
Commission  should  contact  the  Offii  < 
of  the  Secretary  at  202-20.5-2000. 
Information  can  also  be  obtained  by 
calling  the  Office  of  Investigations' 
remote  bulletin  board  .system  for 
personal  com|)i;ters  at  202-205-1895 
(N',H,1) 

SUPPl  lMENTARY  INFORMATION: 
Background 

1  his  investigation  is  ()eing  instituted 
in  response  to  a  petition  filed  on  Mav 
31.  1094.  by  counsel  on  behalf  of 
Shieldallov  Metulluryical  Corp..  New 
York.  NY.' 

Participation  in  the  Investigation  and 
Public  Service  List 

Persons  (other  tlum  petitioners) 
wishing  to  participate  in  the 
investigation  as  parlies  must  file  an 
entry  of  appearance  with  the  Secretar\ 
to  the  Commission,  as  provided  in 
^4)201.11  and  207.10  of  the 
Commission's  rules,  not  later  than  se\en 
(7)  Jays  after  publication  of  this  notice 
in  the  Federal  Register.  The  Secn^tarv 
will  p.-epare  a  public  service  list 
containing  the  names  and  addres.s<fs  of 
all  pt^rsons,  or  their  representatives, 
who  ,i.r(.  parties  to  this  investigation 
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Authority:  This  investigation  is  being 
conducted  under  authority  of  the  Tariff  Act 
of  1930,  title  VII.  This  notice  is  published 
pursuant  to  §207.12  of  the  Commission's 
rules. 

Issued:  June  2,  1994. 
By  order  of  the  Commission. 
Donna  R.  Koehnke, 

Secretary. 

|FR  Doc.  94-13901  Fiit>d  6-7-'M,  8:4^  .mil 

BILLING  CODE  7020-02-P 


nnwestigatlons  Nos.  731-TA-703, 704  and 
705  (Preliminary)] 

Furfuryl  Alcohol  From  China,  South 
Africa,  and  Thailand 

AGENCY:  United  States  International 
Trade  Commission. 
ACTION:  Institution  and  scheduling  of 
preliminary  antidumping  investigations. 

SUMMARY:  The  Commission  hereby  gives 
notice  of  the  institution  of  preliminary 
antidumping  investigations  Nos.  731- 
TA-703,  704  and  705  (Preliminary) 
under  section  733(a)  of  the  Tariff  Act  of 
1930  (19  U.S.C.  1673b(a))  to  determine 
whether  there  is  a  reasonable  indication 
that  an  industry  in  the  United  States  is 
materially  injured,  or  is  threatened  with 
material  injury,  or  the  establishment  of 
an  industry  in  the  United  States  is 
materially  retarded,  by  reason  of 
imports  from  China,  South  Africa,  and 
Thailand  of  furfuryl  alcohol,  provided 
for  in  subheading  2932.13.00  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States,  that  are  alleged  to  be  sold 
in  the  United  States  at  less  than  fair 
value.  The  Commission  must  complete 
preliminary  antidumping  investigations 
in  45  days,  or  in  this  case  bv  Julv  15. 
1994. 

For  further  information  concerning 
the  conduct  of  these  investigations  and 
rules  of  general  application,  consult  the 
Commission's  rules  of  practice  and 
procedure,  part  201,  subparts  A  through 
E  (19  CFR  part  201),  and  part  207, 
.subparts  A  and  B  (19  CFR  part  207). 
EFFECTIVE  DATE:  May  31,  1994. 
FOR  FURTHER  INFORMATION  CONTACT:  Jim 
McClure  (202-205-3191),  Office  of 
Investigations.  U.S.  International  Trade 
Commission,  500  E  Street  SW., 
Washington,  DC  20436.  Hearing- 
impaired  persons  can  obtain 
information  on  this  matter  by  contacting 
the  Commission's  TDD  terminal  on  202- 
205-1810.  Persons  with  mobility 
impairments  who  will  need  special 
assistance  in  gaining  access  to  the 
Commission  should  contact  the  Office 
of  the  Secretary  at  202-205-2000. 
Information  can  also  be  obtained  by 
calling  the  Office  of  Inve.stigations' 


remote  bulletin  board  system  for 
personal  computers  at  202-205-1895 
(N,8,l). 

SUPPLEMENTARY  INFORMATION: 

Background 

These  investigations  are  being 
instituted  in  response  to  a  petition  filed 
on  May  31, 1994,  by  QO  Chemicals, 
Inc.,  West  Lafayette,  IN. 

Participation  in  the  Investigations  and 
Public  Service  List 

Persons  (other  than  petitioners) 
wishing  to  participate  in  the 
investigations  as  parties  must  file  an 
entry  of  appearance  with  the  Secretary 
to  the  Commission,  as  provided  in 
§§201.11  and  207.l0ofthe 
Commission's  rules,  not  later  than  seven 
(7)  days  after  publication  of  this  notice 
in  the  Federal  Register.  The  Secretary 
will  prepare  a  public  service  list 
containing  the  names  and  addre.sses  of 
all  persons,  or  their  representatives, 
who  are  parties  to  these  investigations 
upon  the  expiration  of  the  period  for 
filing  entries  of  appearance. 

Limited  Disclosure  of  Business 
Proprietary  Inforrnation  (BPI)  Under  an 
Administrative  Protective  Order  {APO) 
and  BPI  Service  List 

Pursuant  to  §  207.7(a)  of  the 
Commission's  rules,  the  Secretary  will 
make  BPI  gathered  in  these  preliminary 
investigations  available  to  authorized 
applicants  under  the  APO  issued  in  the 
investigations,  provided  that  the 
application  is  made  not  later  than  seven 
(7)  days  after  the  publication  of  this 
notice  in  the  Federal  Register.  A 
separate  service  list  will  be  maintained 
by  the  Secretary  for  those  parties 
authorized  to  receive  BPI  under  the 
APO. 

Conference 

The  Commissions  Director  of 
Operations  has  scheduled  a  conference 
in  connection  with  these  investigations 
for  9:30  a.m.  on  June  21,  1994,  at  the 
U.S.  International  Trade  Commission 
Building,  500  E  Street  SW.,  Washington, 
DC.  Parties  wishing  to  participate  in  the 
conference  should  contact  Jim  McCIure 
(202-205-3191)  not  later  than  June  16. 
1994,  to  arrange  for  their  appearance. 
Parties  in  support  of  the  imposition  oi 
antidumping  duties  in  these 
investigations  and  parties  in  opposition 
to  the  imposition  of  such  duties  will 
each  be  collectively  allocated  one  hour 
within  which  to  make  an  oral 
presentation  at  the  conference.  A 
nonparty  who  has  testimony  that  may 
aid  the  Commission's  deliberations  mav 
request  permission  to  present  a  short 
statement  at  the  conference. 


Written  Submissions 

As  provided  in  §§201.8  and  207.15  of 
tlie  Commission's  rules,  any  person  may 
submit  to  the  Commission  on  or  before 
June  24,  1994,  a  written  brief  containing 
information  and  arguments  pertinent  to 
the  subject  matter  of  the  investigations. 
Parties  may  file  written  testimony  in 
connection  with  their  presentation  at 
the  conference  no  later  than  three  (3) 
days  before  the  conference.  If  briefs  or 
written  testimony  contain  BPI,  they 
must  conform  with  the  requirements  of 
§§201.6,  207.3,  and  207.7  of  the 
Commission's  rules. 

In  accordance  with  §§  201.16(c)  and 
207.3  of  the  rules,  each  document  filed 
by  a  party  to  the  investigations  must  be 
.served  on  all  other  parties  to  the 
investigations  (as  identified  bv  either 
the  public  or  BPI  service  list),  and  a 
certificate  of  service  must  be  timelv 
tiled.  The  Secretary  will  not  accept  a 
document  for  filing  without  a  certificaie 
of  service. 

Authority:  These  investij^ations  are  t)ein<; 
conducted  under  authoritv  of  the  Tariff  Act 
of  1930.  title  VII,  This  notice  is  published 
pursuant  to  §207.12  of  the  Commissions 
rules. 

Issued;  June  2.  1994. 
By  order  of  the  Commission 
Donna  R.  Koehnke, 

.S'ecreforv 

jFR  Dot  94-13902  Filed  H-7-94;  84.5  am| 
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Iron  Construction  Castings  From 
Canada;  Request  for  Comments 
Concerning  the  Institution  of  a  Section 
751(b)  Review  Investigation 

AGENCY*  International  Trade 
Commission. 

ACTION:  Request  for  comments  regarding 
the  institution  of  a  section  7.'il(b)  review 
investigation  concerning  the 
Commission's  affirmative  determination 
in  investigation  No.  731-TA-263 
(Final).  Iron  Construction  Castings  from 
Canada. 


SUMMARY:  The  Commission  invites 
comments  from  the  public  on  whether 
changed  circumstances  exist  sufficient 
to  warrant  the  institution  of  an 
investigation  pursuant  to  section  751(b) 
of  the  Tariff  Act  of  1930  (19  U.S.C. 
1675(b))  (the  Act)  to  review  the 
Coinmission's  affirmative  determination 
in  the  above  investigation.  The  purpose 
of  the  proposed  review  investigation  is 
to  determine  whether  an  industry  in  the 
United  States  would  be  materiallv 
injured,  or  would  be  threatened  with 
material  injury,  or  the  establishment  of 
an  industry  in  the  United  States  would 


be  materially  retarded,  by  reason  of 
imports  of  iron  construction  castings 
from  Canada  if  the  existing  antidumping 
order  on  such  merchandise  were  to  be 
modified  or  revoked.  Iron  construction 
castings  are  provided  for  in  subheading 
7325.10.00  of  the  Harmonized  Tariff 
Schedule  of  the  United  States. 
FOR  FURTHER  INFORMATION  CONTACT:  Vera 
Libeaii  (202-205-3176),  Office  of 
Investigations,  U.S.  International  Trade 
Commission,  500  E  Street  SVV., 
Washington,  DC  20436.  Hearing- 
impaired  persons  can  obtain 
information  on  this  matter  by  contacting 
the  Commission's  TDD  terminal  on  202- 
205-1810.  Persons  with  mobility 
impairments  who  will  need  special 
assistance  in  gaining  access  to  the 
Commission  should  contact  the  Office 
of  the  Secretary  at  202-205-2000. 
Information  can  also  be  obtained  by 
calling  the  Office  of  Investigations' 
remote  bulletin  board  system  for 
personal  computers  at  202-205-1895 
(N,8,l). 

SUPPLEMENTARY  INFORMATION: 

Background 

On  March  5,  1986,  the  Commission 
issued  an  affirmative  injury 
determination  with  respect  to  iron 
construction  castings  in  investigation 
No.  731-TA-263  (Final),  Iron 
Construction  Castings  from  Canada  (51 
FR  7646),  following  the  U.S.  Department 
of  Commerce's  final  determination  that 
imports  of  such  merchandise  were  being 
sold  at  less  than  fair  value  (LTFV)  (51 
FR  2412.  January  16,  1986).  The 
Commission's  determination  was  based 
on  a  cumulative  assessment  of  imports 
from  Canada  with  imports  from  Brazil, 
the  People's  Republic  of  China  (China), 
and  India,  which  Commerce  also 
determiried  were  being  sold  at  LTFV  (51 
F.R.  9477,  Marc:h  19.  1986).  Commerce 
issued  antidumping  orders  for  all  four 
countries. 

On  May  20.  1994.  the  Commission 
received  a  petition  to  review  its  final 
injury  determination  with  respect  to 
Canada  in  the  light  of  changed 
circumstances,  pursuant  to  section 
751(b)  of  the  Trade  Act  of  1930.  The 
petition  was  filed  by  counsel  on  behalf 
of  As.sociated  Foundry,  Ltd.;  Laperle 
Foundry  Division  of  Fonderies  Bibby- 
Ste-Croix;  Fonderies  Bibby-Ste-Croix. 
Inc  ;  and  Titan  Foundry,  Ltd. — 
producers  of  the  subject  products  in 
Canada.  The  alleged  changed 
circ:umstances  include:  (1)  An  exclusion 
of  foreign  producers  from  an  estimated 
60-75  percent  of  the  market  due  to  a 
1991  extension  of  Buy  America 
provisions  to  iron  products  used  in 
highway  construction:  (2)  an  exclusion 


of  foreign  producers  from  an  additional 
2  percent  of  the  market  due  to  a  1992 
extension  of  Buy  America  provisions  to 
iron  products  used  in  airport  and  airway 
construction;  and  (3)  an  effective 
exclusion  of  foreign  producers  from  an 
estimated  12  percent  of  the  market  for 
heavy  iron  castings  due  to  Customs' 
enforcement  of  a  1984  statute  that 
requires  the  country  of  origin  to  appear 
boldly  on  the  top  surface  of  manhole 
covers  that  show  the  name  of  a  U.S. 
location,  thus  increasing  the  cost  of 
foreign-produced  covers,  making  them 
less  price  competitive,  and  discouraging 
purchases  by  local  and  municipal 
governments  that  do  not  wish  to  so 
boldly  advertise  the  purchase  of  a 
foreign-produced  product.  The 
petitioners  maintain  that  with  such  a 
substantial  portion  of  the  United  States 
market  "closed"  to  Canadian  producers, 
domestic  producers  are  effectively 
protected  from  injury  and  would 
cor.'inue  to  be  protected  if  the  order  for 
Canada  were  to  be  revoked. 

Because  the  alleged  changed 
circumstances  relate  to  the  domestic 
industry  and  are  not  limited  to  imports 
from  Canada,  submissions  should  also 
address  the  possibility  of  reviewing 
outstanding  orders  on  imports  from 
other  countries.  Also  at  issue  is  the 
subject  of  cumulation  and  whether  the 
Commission  should  cumulate  imports 
from  Canada  with  those  from  Brazil. 
China,  and/or  India  in  any  review 
inve.stigation. 

Written  Comments  Requested 

Pursuant  to  §  207.45(h)(2)  of  the 
Commission's  rules  of  practice  and 
procedure  (19  CFR  207.45(b)(2)).  the 
Commission  requests  comments 
concerning  whether  the  alleged  changed 
circumstances  are  sufficient  to  warrant 
institution  of  a  review  investigation. 

Written  Submissions 

In  accordance  with  §  201.8  of  the 
Commission's  rules  (19  CFR  201.8).  the 
signed  original  and  14  copies  of  all 
written  submissions  must  be  filed  with 
the  Secretary  to  the  Commission.  500  E 
Street,  SW.,  Washington.  DC  20436.  All 
comments  must  be  filed  no  later  than  30 
days  after  the  date  of  publication  of  this 
notice  in  the  Federal  Register.  The 
Commission's  determination  regarding 
initiation  of  a  review  is  due  within  30 
days  of  the  close  of  the  comment  period. 
Any  person  desiring  to  submit  a 
do<:ument  (of  portion  thereof!  to  the 
Conmiission  in  confidence  must  reque.st 
business  confidential  treatment  under 
§201.6  of  the  Commission's  rules  (19 
CFR  201.6).  Such  requests  should  be 
direi.ted  to  the  Secretary  to  the 
Commission  and  must  include  a  full 
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Certain  Micr  >sphere  Adhesives, 
Process  for  Making  Same,  and 
Products  Containing  Same,  Including 
Self-Stick  Ropositionabie  Notes; 
Investigation 

AGENCY:  Intefnational  Trade 
Commission 
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during  official  business  hours  (8:45  a.m. 
to  5:15  p.m.)  in  the  Office  of  the 
Secretary,  U.S.  International  Trade 
Commission,  500  E  Street,  SW.,  room 
112,  Washington.  DC  20436.  telephone 
202-205-1802.  Hearing-impaired 
individuals  are  advised  that  information 
on  this  matter  can  be  obtained  by 
contacting  the  Commission's  TDD 
terminal  on  202-205-1810. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
M.  Whealan,  Esq.,  Office  of  Unfair 
Import  Inve.stigations,  U.S.  International 
Trade  Commission,  telephone  202-205- 
2574. 

AUTHORITY:  The  authority  for  institution 
of  this  inve.stigation  is  contained  in 
.section  337  of  the  Tariff  Act  of  1930,  as 
amended,  and  in  §210.12  of  the 
Commission's  Interim  Rules  of  Practice 
.ind  Pro<:edure,  19  CFR  210.12. 
SCOPE  OF  INVESTIGATION:  Having 
considered  the  complaint,  the  U.S. 
International  Trade  Commission,  on 
lune  2.  1994,  ordered  that— 

(1)  Pursuant  to  subse«:tion  (b)  of 
section  337  of  the  Tariff  Act  of  1930,  as 
amended,  an  irtvestigation  be  instituted 
to  determine  whether  there  is  a 
violation  of  section  337(a)(1)(B)  in  the 
importation  into  the  United  States,  the 
sale  for  importation,  or  the  sale  within 
the  United  States  after  importation  of 
certain  microsphere  adhesives,  and 
products  containing  same,  including 
self-stick  repositionable  notes,  by  reason 
of  alleged  infringement  of  claims  1-8  or 
10  of  U.S.  Letters  Patent  4.166,152.  or 
whether  there  exists  an  industry  in  the 
United  States  as  required  by  subsection 
(a)(2)  of  section  337. 

(2)  For  the  purpose  of  the 
investigation  so  instituted,  the  following 
are  hereby  named  as  parties  upon  which 
this  notice  of  investigation  shall  be 
served:' 

(a)  The  complainant  is — Minnesota 
Mining  and  Manufacturing  Company, 
3M  Center,  St.  Paul.  Minnesota  55133. 

(b)  The  respondents  are  the  following 
companies  alleged  to  be  in  violation  of 
.section  337,  and  are  the  parties  upon 
which  the  complaint  is  to  \k-  served: 
Taiwan  Hopax  Chemicals  Mfg.  Co.  Ltd., 

13  F-2,  77,  Li  Wen  Rd.,  T.so  Ying 

District,  Kaohsiung,  Taiwan. 
Yuen  Foong  Paper  Co.  Ltd..  4F,  51 

Chung  Ching  S.  Rd.,  Sec.  2,  Chung 

Cheng  Dist.,  Taipei,  Taiwan. 
Beautone  Specialties  Co.  Ltd.,  4th  Floor, 

51  Chung  Ching  South  Road,  Section 

2,  Chung  Cheng  District,  Taipei,    " 

Taiwan. 
Kudos  Finder  Tape  Industrial  Ltd.,  10th 

Floor,  811  Chung  Hsiao  East  Road, 

Section  5,  Taipei,  Taiwan  T\V-115. 
Kudos  Finder  Trading  Co.  Ltd.,  10th 

Floor,  811  Chung  Hsiao  East  Road, 


Se<;tion  5,  Nan  Kang  District.  Taipei 
Taiwan  TW-1 15. 

Print-Inform  GmbH  &  Co.,  Borsigstr  H, 
24568  Kaltenkir«;hen,  Germany. 

Beautone  Specialties  Co.  Ltd.  Inc..  200 
High  Street.  5th  Floor,  Boston.  MA 
02110. 

/-International,  110  East  16th  Avenni-. 
North  Kansas  City,  MO  64116. 

(c)  lohn  M.  Whealan,  E.sq.,  Offi(  e  of 
Unfair  Import  Investigations,  U.S. 
International  Trade  Commission,  500  E 
Street.  SW..  room  401-P,  Washington. 
DC  20436,  who  shall  be  the  Commission 
investigative  attorney,  party  to  this 
investigation;  and 

(3)  For  the  investigation  so  instituted, 
Janet  D.  Saxon,  Chief  Administrative 
Law  Judge,  U.S.  International  Tradv; 
Commission,  shall  designate  the 
presiding  Administrative  Law  Judge. 

Respon.ses  to  the  complaint  and  ihe 
notice  of  investigation  mu.sf  be 
submitted  by  the  named  respondents  in 
accordance  with  §210.21  of  the 
Commission's  Interim  Rules  of  Prar  tii  e 
and  Procedure,  19  CFR  210.21.  Pursuant 
to  §§201. 16(d)  and  210.21(a)  of  the 
Commission's  rules.  19  CFR  201  16(d) 
and  210.21(a),  such  responses  will  be 
considered  by  the  Commission  if 
received  no  later  than  20  days  after  thn 
date  of  service  of  the  complaint. 
Extensions  of  time  for  submitting 
responses  to  the  complaint  will  not  In- 
granted  unless  good  cause  therefor  is 
shown. 

Failure  of  a  respondent  to  file  a  timely, 
response  to  each  allegation  in  the 
complaint  and  in  this  notice  mav  be 
deemed  to  constitute  a  waiver  of  th(> 
right  to  appear  and  contest  the 
allegations  of  the  complaint  and  this 
notice,  and  to  authorize  the 
administrative  law  judge  and  the 
Commission,  without  further  notic;e  to 
the  respondents,  to  find  the  facts  to  ho 
as  alleged  in  the  complaint  and  this 
notice  and  to  enter  both  an  initial 
determination  and  a  final  determination 
containing  such  findings,  and  may 
result  in  the  issuance  of  a  limited 
exclusion  order  or  a  cease  and  desist 
order  or  both  dire»;ted  against  such 
respondent. 

Issued:  |une  .},  1994. 

By  tmlv.T  of  the  Qimmission-. 
Donna  R.  Koehnke, 
Secrt^tarv. 

|FK  Doc.  94-1.1904  Filed  b-7-94;  8:45  ami 
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DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

TA-W-29,  405 

General  Motors  Corporation  Inland 
Fisher  Guide  Division,  Syracuse,  NY; 
Notice  of  Negative  Determination  on 
Reconsideration 

On  May  23,  1994.  the  Department 
issued  an  Affirmative  Determination 
Regarding  Application  for 
Reconsideration  for  worlcers  and  former 
worker  of  the  Inland  Fisher  Guide 
Division  of  General  Motors  (GM)  in 
Syracuse,  New  York.  The  notice  was 
will  soon  be  published  in  the  Federal 
Register. 

The  United  Auto  Workers  (UAW) 
stated  that  a  production  relationship 
existed  between  the  subject  firm  and 
GM's  Tarrytown,  New  York  plant  whose 
workers  were  certified  under  TA-W- 
26,063. 

The  workers  produced  exterior  and 
interior  plastic  trim  for  GM  vehicles. 

The  Department's  denial  was  based 
on  the  fact  that  the  "contributed 
importantly"  test  of  the  Group 
Eligibility  Requirements  of  the  Trade 
Act  were  not  met.  This  test  is  generally 
demonstrated  through  survev  of  the 
worker's  firm's  customers.  The 
Department's  survey  showed  that  none 
of  the  respondents  increased  their 
purcha.ses  of  imported  trim  while 
decreasing  their  purchase  from  the 
subject  firm  during  the  relevant  period. 

Findings  on  reconsideration  show 
that  purchases  from  Tarrytown  and  all 
other  GM  plants  where  vvorkers  are 
certified  eligible  to  apply  for  TAA  did 
not  constitute  an  important  portion  of 
Syracuse's  1993  sales  decline. 

Conclusion 

After  reconsideration.  I  affirm  the 
original  notice  of  negative 


determination  of  eligibility  to  apply  for 
adjustment  assistance  to  workers  and 
former  workers  of  the  Inland  Fisher 
Guide  Division  of  General  Motors 
Corporation  in  Syracuse,  New  York. 

Signed  at  Washington,  DC.  this  31st  dav  of 
May  1994. 

Robert  O.  Destongchamps. 

Director.  Office  of  Legislation  &  Actuarial 
Senices.  Unemployment  Insurance  Senice. 
IFR  Doc.  94-13883  Filnd  6-7-94;  8:4.5  am) 
BILUNG  CODE  45ia~30-M 


[NAFTA-00083] 


Miami  Trim,  Inc;  Miami,  FL;  Notice  of 
Termination  of  Investigation 

Pursuant  to  title  V  of  the  North 
American  Free  Trade  Agreement 
Implementation  Act  (P.L.  103-182) 
concerning  transitional  adjustment 
assistance,  hereinafter  called  (NAFTA- 
TAA),  and  in  accordance  with  section 
250(a),  subchapter  D,  chapter  2,  title  II. 
of  the  Trade  Act  of  1974,  as  amended 
(19  U.S.C.  2273),  an  investigation  was 
initiated  on  April  18,  1994,  in  response 
to  a  petition  filed  by  the  company  on 
behalf  of  workers  at  Miami  Trim,  Inc.  in 
Miami,  Florida.  The  firm  produces 
buttons  and  trim  for  apparel. 

In  a  letter  dated  May  20. 1994,  the 
petitioner  requested  that  the  petition  for 
NAFTA-TAA  be  withdrawn. 
Consequently,  further  investigation  in 
this  case  would  serve  no  purpose,  and 
the  investigation  has  been  terminated. 

Signed  at  Washington.  DC.  this  25th  day  of 
.May,  1994. 

Mar\ii>  M.  Fooks, 

Director.  Office  of  Trade  Adjustment 

Assistance. 

[FR  Doc.  94-13886  Filed  6-7-«.<4;  8:4.i  ami 
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Appendix 


Investigations  Regarding  Certifications 
of  Eligibility  To  Apply  for  Worker 
Adjustment  Assistance 

Petitions  have  been  filed  w  ith  the 
Secretary  of  Labor  under  Section  221(a) 
of  the  Trade  Act  of  1974  ("the  Act")  and 
are  identified  in  the  Appendix  to  this 
notice.  Upon  receipt  of  these  petitions, 
the  Director  of  the  Office  of  Trade 
Adjustment  Assistance,  Emplovmenf 
and  Training  Administration,  has 
instituted  investigations  pursuant  to 
Section  221(a)  of  the  Act. 

The  purpose  of  each  of  the 
investigations  is  to  determine  whether 
the  workers  are  eligible  to  apply  for 
adjustment  a.ssistance  under  Title  11^- 
Chapter  2,  of  the  Act.  The  investigations 
will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 
or  partial  separations  began  or 
threatened  to  begin  and  the  subdivision 
of  the  firm  involved. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing,  provided  such 
request  is  filed  in  writing  with  the 
Director.  Office  of  Trade  Adjustment 
Assistance,  at  the  address  show  below, 
not  later  than  June  20.  1994. 

Interested  person  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  investigations  to 
the  Director.  Office  of  Trade  Adjustment 
Assistance,  at  the  addre.ss  shown  below, 
not  later  than  June  20,  1994. 

The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 
the  Director,  Office  of  Trade  Adjustment 
Assistance,  Employment  and  Training 
Admini.sfration,  U.S.  Department  of 
Labor.  200  Constitution  Avenue.  N\V.. 
Washington,  DC  20210. 

Signed  at  Washington.  DC.  this  23rd  dav  of 
.May  1994. 

Marvin  M.  Fooks. 

Director.  Office  of  Trade  Adjustment 
Assistance. 


Petitioner  (union/workers/firm) 

Sunshine  Rope  Manufacturing  (Wkrs)  .. 

Jockey  International,  Inc.  (Wkrs)  

Peerless  Wmsmith,  Inc.  (Wkrs)  

Mascotecti       Forming      Technologies 
(Wkrs). 

Baxter  Healthcare  Corp.  (Co) 

Alcan  Aluminum  Corp.,Alcan  Ingot  (Co) 

American  Battery  Tubes.  Inc.  (Co) 

Canon  Business  Machines.  Inc.  (Wkrs) 

August  F.  Nelson  Co.,  Inc.  (Wkrs)  

Trico  Products  Corp.  (UAW)  

Producers  Service  Corp.  (Co)  

Neii  Sportswear.  Inc.  (ILGWU)  

Keylronic  Southwest  (Wkrs)  


Location 


Miami,  FL  

Belzoni,  MS 

Warren,  OH 

Roseville,  Ml  .... 

Kingstree,  SC  ... 
Henderson,  KY  . 
Weddington,  NC 
Costa  Mesa,  CA 
Allentown,  PA  ... 

Buffalo,  NY 

Zanesville.  OH  . 
Cambndge,  MA 
Las  Cruces.  NM 


Date 
received 


05/23/94 
05/23/94 
05/23/94 
05/23/94 

05/23/94 
05/23/94 
05'23/94 
05/23/94 
05/23/94 
05/23/94 
0S23/94 
05/23/94 
05/23/94  I 


Date  of 
petition 


04/11/94 
05/11/94 
05/10/94 
05/02/94 

05/09/94 
05/12/94 
05/11/94 
05/16/94 
05/11/94 
05./04/94 
05/11/94 
05/11/94 
05/07/94 


Petition 
No. 


29.883 
29,884 
29.885 
29.886 

29.887 
29,888 
29.889 
29,890 
29.891 
29,892 
29.893 
29,894 
29.895 


Articles  produced 


Synthetic  Twine  and  Rope 
Men's  T  Shirts  and  Bnefs 
Fans  and  Blowers 
Screw  Machine  Parts 

Latex  Medical  Gloves 

Primary  Aluminum. 

Fabric  Gauntlets  for  Batteries. 

Electronic  Word  Processors 

Children's  Sleepwear. 

WindshieW  Wiper  Systems  for  Autos 

Crude  Oil  &  Natural  Gas. 

Ladies'  Skirts  and  Jackets. 

PC  Keyboards, 
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Petitioner  (un  on/workers/firm) 


C) 


Sei  mconductor     Group 

Energy,  Inc.  (Wkrs)  ... 

.  Inc.  (Co) 

(lUE)  


General  Electric  i 
Diniensional  Prodjcts 
Commodore 

(Wkrs). 
Clayton  Williams 
Caddo  Well  Servicfe. 
C  H.  Hartshorn  Co 
Arsynco,  Inc.  (Wkr ;) 
ABB  Process  Auto  nation  (Wkrs) 
J&G  Shake  (Co) 
Citation  Oil  4  Gas 
Citation  Oil  &  Gas 
Citation  Oil  &  Gas 
Citation  Oil  &  Gas 
Citation  Oil  &  Gas 
Citation  Oil  &  Gas 
Swiss  Precision  Pr  xlucts,  Inc.  (Wkrs) 


|FK  Dor.  94-1  :i8«.' 
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■  (lUE) 

(Wkrs) 


:orp.  (Co) 
:orp.  (Co) 
orp.  (Co) 
Dorp.  (Co) 
Zorp  (Co) 
i^orp.  (Co) 


Location 


Linton,  IN 

Mobile,  AL  

Nomstown.  PA  

San  Antonio,  TX  .... 

Shreveport,  LA  

Gardner.  MA  

Carlstadt,  NJ  

Houston,  TX  

Forks,  WA  

Oklahoma  City,  OK 

Odessa,  TX  

Cement.  OK  

Lyford.  TX  

Odessa.  TX  

Stratton,  NE  

Lake  Havasu,  AZ  .. 


Date 
received 


05/23«4 
05/23/94 
05/23/94 

05/23/94 
05/23/94 
0&'23/94 
05/23/94 
05/23/94 
05/23/94 
05/23/'94 
05/23/94 
05/'23/94 
05/23/94 
05/23/94 
05/23/94 
05/23.'94 


Date  of 
petition 


05/'09/94 
04/28/94 
05/09/94 

05/01/94 
05/08/94 
05/09/94 
05/02/94 
05/06/94 
04/21/94 
05/10/94 
05/10/94 
05/10/94 
05/10/94 
05/10/94 
05/10/94 
04/13/94 


Petition 
No. 


29,896 
29,897 
29,898 

29,899 
29,900 
29,901 
29,902 
29,903 
29,904 
29,905 
29,906 
29,907 
29,908 
29,909 
29,910 
29,911 


Articles  produced 


Fractional  HP.  Electric  Motor  Parts. 
Furniture/Clock  Cases. 
Computer  Chips. 

Exploration  &  Productkjn  of  Oil/Gas. 

Oil. 

Furniture. 

Organic  Intermediates. 

Software  &  General  Services. 

Cedar  Shakes  and  Shingles. 

Crude  Oil. 

Crude  Oil. 

Crude  Oil. 

Crude  Oil. 

Crude  Oil. 

Crude  Oil. 

Connectors,  Pins,  Contacts  &  Etc. 


FiletJ  6-7-1)4.  8:4.'>  am| 


rTA-W-29,7661 

USA  Enterprise^  of  Georgia  AJKJA  USA 
Enterprises,  Inc.;  Conyers,  GA; 
Amended  Certification  Regarding 
Eligibility  To  Ap  >ly  for  Worker 
Adjustment  Ass  stance 


.Si}>ned  at  Wiishingtijn,  DC,  this  26lh  day  of 
Wiiy  1994. 
Marvin  M.  Fooks. 

Director.  Office  of  Trade  Adjiistinent 

Assistance. 

|FR  Doc.  94-13884  Filed  fi-7-94;  8:45  ami 

BILUNG  CODE  4S1(K30-M 


L<bori 


V( 


GeDFgi 


tie 


In  accordance 
Trade  Act  of  197JI 
Department  of 
Certification  of 
VVorlcer  Adjustment 
applicable  to  all 
Enterprises  of 
Georgia.  The  certtficat 
i.ssued  on  May  2' 
he  published  in 

At  the  request 
Department  revi 
for  workers  of  th 
investigation  fim 
the  claimants 
unemployment 
account  for  USA 
Conyers,  Georgia 
Department  is  an^end 
certification  to  p 
matter. 


w£  ges . 


The  amended 
TA-VV-29.766  is 
follows: 


"All  workers  o 
Georgia,  Conyers 
Enterprises,  Inc.  i 
who  became  tola 
.separated  from 
March  24,  1993, 
adjustment  assistance 
of  the  Trade  Act 


en 


(vith  Section  223  of  the 
(19  U.S.C.  2273)  the 

issued  a 
igibility  to  Apply  for 

Assistance 
orkers  of  USA 
ia  in  Conyers. 
ion  notice  was 
1994  and  will  soon 
Federal  Register. 

)f  the  State  Agency,  the 
qwed  the  certification 
subject  firm.  The 
ings  show  that  some  of 
are  reported  under 
insurance  (UI)  ta.x 
iinterprises.  Inc.,  in 
Accordingly,  the 

ing  the 
perly  refletl  this 


IOC 


r  otice  applicable  to 
lereby  published  as 


USA  Enterprises  of 
Georgia  a/k/a  USA 
f  Conyers.  Georgia 
ly  or  partially 
ployment  on  or  after 
eligible  to  apply  for 
under  section  223 
1974." 


tre 
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NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  (94-033)] 

NASA  Advisory  Council,  Life  and 
Microgravity  Sciences  and 
Applications  Advisory  Committee; 
Meeting 

AGENCY:  National  Aeronautics  and 
Space  Admini.stration. 
ACTION:  Notice  of  meeting. 

SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act.  Public 
Law  92-463.  as  amended,  the  National 
Aeronautics  and  Space  Administration 
announces  a  meeting  of  the  NASA 
Advisory  Council.  Life  and  Microgravity 
Sciences  and  Applications  Advisorv 
Committee. 

DATES:  June  29,  1994,  8:30  a.m.  to  5 
p.m.;  and  June  30.  1994.  8:30  a.m.  to 
4:45  p.m. 

ADDRESSES:  National  Aeronautics  and 
Space  Administration,  room  MIC-5,  300 
E  Street.  SVV..  Washington.  DC  20546. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dr.  Arnauld  Nicogossian,  Code  U, 
National  Aeronautics  and  Space 
Administration,  Washington,  DC  20546, 
202/358-0215. 

SUPPLEMENTARY  INFORMATION:  The 
meeting  will  be  closed  to  the  public  on 
Thursday.  June  30,  1994,  from  11:30 
a.m.  to  12:15  p.m.  in  accordan«:e  with  5 
U.S.C.  522b(c)(6).  to  allow  for 


discussion  on  qualifications  of 
individuals  being  considered  for 
membership  to  the  Committee.  The 
remainder  of  the  meeting  will  be  open 
to  the  public  up  to  the  seating  capacity 
of  the  room.  The  agenda  for  the  meeting 
is  as  follows: 
— Review  of  Office  of  Life  and 

Microgravity  Sciences  and 

Applications  Status  and 

Congressional  Activities 
— Sub<;ommittee  Reports 
— Review  of  Flight  Programs  Status  and 

Space  Station  Facilities 
— Results  of  the  Centrifuge  Review 
— Report  on  Science  and  Education 
— Review  of  Phase  1  Mir  Program  and 

International  Cooperation 
— Committee  Recommendations/Future 

Planning 

It  is  imperative  that  the  meeting  he 
held  on  these  dates  to  accommodate  the 
scheduling  priorities  of  the  key 
participants.  Visitors  will  be  requested 
to  sign  a  visitors  register. 

Diited;  June  1,  1994. 
Timothy  M.  Sullivan, 

Advisory  Committee  Management  Officer. 
\'ationul  Aeronautics  and  Space 
Administration. 

(PR  Doc.  94-13927  Filed  6-7-94;  8  45  ami 

BILUNG  CODE  7S10-01-M 


[Notice  (94-032)] 

Intent  To  Grant  a  Partially  Exclusive 
Patent  License 

AGENCY:  National  Aeronautics  and 

Space  Administration. 

ACTION:  Notice  of  intent  to  grant  a  patent 

license. 

SUMMARY:  NASA  hereby  gives  notice  of 
intent  to  grant  Final  Touch  of  Virginia, 
Inc..  of  Rich.mond,  Virginia,  a  partially 


e.xclusive,  royalty-bearing,  revocable 
license  to  practice  the  invention 
described  and  claimed  in  U.S.  Patent 
No.  5,266,252,  which  issued  on 
November  30.  1993.  and  entitled 
"Ceramic  Slip  Casting  Technique."  Thi^ 
proposed  patent  license  will  be  for  a 
limited  number  of  yea.'-s  and  will 
contain  appropriate  terms,  limitations 
and  conditions  to  be  negotiated  in 
accordance  with  the  NASA  Patent 
Licensing  Regulations,  14  CFR  part 
1245,  subpart  2.  The  fields  of  use  will 
be  limited  to  the  manufacture  of  ceramic 
parts  for  the  recreational  and 
commercial  marine  industries.  electri(.;ai 
insulator  industry,  and  for  heat 
insulation  in  the  medical  equipment 
industry.  .NASA  will  negotiate  the  fifial 
terms  and  conditions  and  grant  the 
parti.TlIy  exclusive  license,  unless 
within  60  dn\s  of  the  Date  of  this 
Notice,  the  Director  of  Patent  IJf.en.Mng 
njceives  written  objer^tions  to  the  grant. 
toj;ethcr  with  any  supporting 
docu.^^entatio^..  the  Director  of  Patent 
Licensing  will  review  all  written 
objections  to  the  grant  a.nd  then 
recomiiiend  to  the  Associate  General 
Counsel  (Intellectual  Propertv)  whetlier 
to  g.rant  the  partially  e.xclusive. 
DATES:  Comments  to  this  notice  nnist  be 
n-ceived  by  August  8.  1994. 
ADDRESSES:  National  Aeronautics  and 
Space  .-Administration,  Code  GP. 
Washington.  DC  20546. 
FOR  FURTHER  INFORMATION  CONTACT:  .Mr. 
Harry  Lupulol'f,  (2U2)  ;i.Tf<-2(i4  i. 

Diilcd:  Mdv  2".  I'iii.; 
Edward  A.  Frankjp. 
(•^'u^'nl'l  {^ntinst-l. 

IFKDor.  »4-13f<28F;iif(i(,-7-<H;  8,4.5  .ii:,| 
BILLING  CODE  7510-01-M 
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N.ATIONAL  FOtNDATlON  ON  THE 
ARTS  AND  THE  HUMANITIES 

Agency  Information  Collection 
Activities  Under  0M3  Review 

AGENCY:  National  Endowment  lor  tlu- 
.•\rts. 

ACTION:  Notice. 


SUMMARY:  The  National  Endov\Tnent  for 
the  Arts  (NEA)  has  sent  to  the  Office  of 
Management  and  Budget  (OMB)  a 
request  for  expedited  clearnnco,  bv  June 
15,  1994.  of  the  following  propo.sai  for 
the  collection  of  inl'ormalion  under  the 
provisions  of  the  PaptTwurk  Rt'duciion 
Act  (44  U.S.C). 

DATES:  Comments  on  this  information 
collection  must  be  suhinitted  bv  June 
10,1994. 

ADDRESSES:  Send  comments  to  .Mr. 
.Steve  Semeiiuk.  Office  of  Management 


and  Budget,  New  Executive  Office 
Building,  726  Jackson  Place,  NW.,  room 
3002.  Washington,  DC  20503  (202-395- 
7316).  In  addition,  copies  of  such 
comments  may  be  .sent  to  Ms.  Judith  E. 
O'Brien,  National  Endowment  for  the 
Arts,  Administrative  Services  Division, 
room  203,  1100  Pennsvlvania  Avenue. 
NW  ,  Washington.  DC  20306  (202-682- 
5401). 

FOR  FURTHER  INFORMATION  CONTACT: 
•Ms.  Judith  E.  O'Brien,  National 
Endowment  for  the  Arts,  Administrative 
Services  Division,  room  203,  ]  lOO 
Pennsylvania  Avenue,  NW.. 
Washington,  DC  20506  (202-682-5401). 
SUPPLEMENTARY  INFORMATION:  The 
Endowment  reque.sts  the  review  of  all  of 
its  funding  application  guidelines.  This 
entry  is  issued  by  the  Endowment  and 
contains  the  following  information:  (1) 
The  title  of  the  form;  (2)  how  often  the 
required  information  must  be  reported: 
(3)  who  will  be  required  or  asked  to 
report:  (4)  what  the  form  will  be  used 
for:  (5)  an  estimate  of  the  number  of 
responses;  (6)  the  average  burden  hours 
per  response:  (7)  an  e.sti'male  of  the  total 
number  of  hours  needed  to  prepare  the 
form.  This  entry  i.-^  not  subject  to  44 
U.S.C.  3,'304(h)." 

Title:  Blanket  J.stification  for  NEA 
Funding  Application  Guidelines  FY 
1995-FY  199R. 
Freqiitincy  ofCnllertion:  Annually. 
Hespondnnts:  Individuals,  nonprofit 
arts  organiz.-itions.  st.ite  and  local  arts 
agencies. 

Use:  Guideline  instructions  and 
applications  elicit  relevant  information 
from  individuals,  nonprofit  arts 
organizations,  and  state  and  lo(.al  a.-ts 
agencies  that  apply  for  fui;ding  in  the 
following  Endowment  programs: 
Challenge/Advancement.  D.mce,  Design 
.^rts.  Expansion  Arts.  Folk  &  Traditional 
Arts.  Literature,  Media  Arts.  Museum. 
Music,  Opera-Musi(  al  Theater. 
Presenting  &  Commissioning.  Th»?aler. 
Visual  Arts,  Arts  in  Education, 
liiternational.  Local  Arts  Agencies,  State 
&  Regional,  and  Arts  Adm.inistralion 
Fellows.  This  information  is  necessary 
for  the  accurate,  fair  and  thorough 
consideration  of  competing  proposals  in 
the  review  pirocess. 

Estimated  Nuinber  of  Bcspoiuifnts 
17,000. 

Avera-^e  Burden  Untirs  Per  Respnn>ie 

2U.75. 

Total  Estimated  Burden  454.750. 
Judith  E.  O'Brien. 

Maniif;ement  Analyst.  Admintstr.Jtix  i- 
Sen  ices  Division.  Xatinnn!  Endn-^ment  Ut 
the  Arts. 

IFK  IJoc.  <<4-i;i849  Filed  fi-r-y4:,K  -I.t  aii:| 
BILLING  CODE  7537-0:-*« 


U.S.  NUCLEAR  REGULATORY 
COMMISSION 

Biweekly  Notice 

Applications  and  Amendments  to 
Facility  Operating  Licenses  Involving 
No  Signiricani  Hazards  Consideralions 
L  Background 

Pursuant  to  Public  Law  97-415.  the 
U.S.  Nuclear  Regulatory  Commission 
(the  Commission  or  NRC  staff!  is 
publishing  this  regular  biweekly  nolii c. 
Public  Law  97-415  revised  setlion  1H9 
of  the  Atomic  Energy  Afl  of  1954,  as 
amended  (the  Act),  to  require  the 
Commission  to  publish  notit*  of  any 
amendments  issued,  or  proposed  to  be 
issued,  under  a  new  provision  of  sectii.n 
189  of  the  Act.  This  provision  grants  the- 
Commission  the  authority  to  issue  ai.d 
make  immediately  effective  any 
amendment  to  an  operating  lii;en.si- 
upon  a  determination  by  the 
Commission  that  such  amendment 
inxolves  no  significant  haz.-irds 
consideration,  notwithstanding  the 
pendency  before  the  Commission  of .-, 
request  for  a  hearing  from  any  person. 

This  biweekly  notice  includes  all 
notices  of  amendments  issued,  or 
proposed  to  lie  issued  from  May  16 
1994.  through  May  26,  1994.  The  List 
biwe(!k!y  notice  was  pul;li.shcd  on  M..v 
25,  1994  (59  FR  2704^). 

Notice  or  Consideration  Of  Issuance  Of 
Amendments  To  Facility  Operating 
Licenses,  Proposed  No  Significant 
Hazards  (^nsideration  Determination. 
And  Opportunity  For  A  Hearing 

The  Commission  has  made  a 
proposed  determination  that  the 
following  amendment  requests  invoh;' 
no  significant  hazards  consideration. 
Under  the  Commi.ssion's  regulations  in 
10  CFR  50.92.  this  means  that  operation 
of  the  facility  in  accordance  with  tlic 
proposed  amendment  would  not  (I ! 
involve  a  significant  increase  in  the 
probability  or  consequences  of  aii 
accident  previously  e\aluated:  or  (_'l 
crease  the  possibility  of  a  new  or 
different  kind  of  accident  from  ai:\ 
accide-if  pre\ioi;siy  evalua'ed;  or  (al 
involve  a  significant  rt^duction  in  a 
margin  of  safety.  The  basis  for  fliis 
proposed  dtitermination  f.ireach 
amendment  request  is  shown  below 
The  Commi.<;sion  is  se.eking  puhiii 
comments  on  this  proposed 
determination,  .^uiy  comments  nv  ei;  t-d 
within  30  days  s ffer  the  date  of 
publicalion  of  this  notice  will  be 
considered  in  making  any  final 
determination. 

Normally.  t.r)e  Commission  will  mi 
issue  the  amendment  until  the 
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the  30-day  notice  period, 
uld  circumstances  change 
ijotice  period  such  that 

in  a  timely  way  would 
example,  in  derating  or 
the  facility,  the 
may  issue  the  license 
before  the  expiration  of  the 
period,  provided  that  its 
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nvolves  no  significant 
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Rules  Review  and 
Branch,  Division  of  Freedom 
n  and  Public;ations 
ce  of  Administration.  U.S. 
ilatory  Commission, 
DC  20555,  and  should  cite 
on  date  and  page  number  of 
Register  notice.  Written 
y  also  be  delivered  to 
Two  White  Flint  North, 

Pike,  Rockville, 
m  7:30  a.m.  to  4:15  p.m. 
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ic  Document  Room,  the 
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Panel,  will  rule  on  the  request  and/or 
petition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  a  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding:  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identif}'  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
mu.st  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief  A  petitionerwho  fails  to  file  such 
a  supplement  which  satisfies  the.se 
requirements  with  re.spect  to  at  least  one 


contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  i.ssue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  nt; 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 

If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission. 
Washington.  DC  20555.  Attention: 
Docketing  and  Services  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street.  NW..  Washington  DC 
20555,  by  the  above  date.  Where 
petitions  are  filed  during  the  last  10 
days  of  the  notice  period,  it  is  requested 
that  the  petitioner  promptly  so  inform 
the  Commission  by  a  toll-free  telephone 
call  to  Western  Union  at  l-(800)  248- 
5100  (in  Missouri  l-{800)  342-6700). 
The  Western  Union  operator  should  be 
given  Datagram  Identification  Number 
N1023  and  the  following  message 
addressed  to  (Project  Director): 
petitioner's  name  and  telephone 
number,  date  petition  was  mailed,  plant 
name,  and  publication  date  and  page 
number  of  this  Federal  Register  notice. 
A  copy  of  the  petition  should  also  be 
sent  to  the  Office  of  the  General 
Counsel.  U.S.  Nuclear  Regulatory 
Commission,  Washington,  EK!  20555, 
and  to  the  attorney  for  the  licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  a  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
Atomic  Safety  and  Licensing  Board  that 
the  petition  and/or  request  should  be 
granted  based  upon  a  balancing  of 
factors  specified  in  10  CFR 
2.714(a)(l)(i)-(v)  and  2.714(d). 
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For  further  details  with  resfx^d  to  thi<; 
nction,  see  the  application  for 
amendment  which  is  available  for 
public  inspection  at  the  Commission  s 
Public  Document  Room,  the  Gelman 
Building.  2120  L  Street,  NW., 
Washington,  DC  20555,  and  at  the  local 
public  document  room  for  the  particular 
facility  involved. 

Arizona  Public  Service  Company,  et  al., 
Fiockel  Nos.  STN  50-528,  STN  50-529. 
and  STN  50-530.  Palo  Verde  Nuclear 
Generating  Station,  Unit  .Nos.  1 .  2.  and 
3,  Maricopa  County,  Arizona 

Date  of  amendment  requests: 
December  30,  1993 

Descripticn  of  amendment  requests 
The  proposed  amendment  would 
modify  Tables  3.3-4  and  3.3-5  of 
Technical  Specification  3/4.3.2, 
"Engineered  Safety  Features  Actuation 
System  Instrumentation,"  to  provide 
clarification  of  .settings  for  undervoltage 
relay  trip  values  for  the  Class  IE  4.1fi  kV 
electrical  bus.  The  proposed 
amendment  would  also  add  Figure  3  3- 
1.  -LOSS  OF  VOLTAGE  RELAY  (GE 
lAV)  TIME  VS  VOLTAGE  CURVE."  to 
clarify  the  relay  setpoints  and 
methodology. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensees  have  provided  their  analysis 
about  the  issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

Standard  1 — IrnoJw  a  sigiufiLunt  incrinise 
in  the  prot)ability  or  consequences  of  an 
accident  previously  evuhiated. 

The  propospij  T.S  amendment  docs  not 
significantly  increase  the  prubabilitv  of  an 
accident  previously  evaluated.  The 
methodology  rcmairs  the  same. 

Clarify  ing  the  rninimu;n  at  ceptdble  voltHge 
and  allowing  more  conservdf  Jvc  values  of  the 
4.16  kV  bus  un(ler\'oltage  trip  value  will 
ensure  that  4.1G  kV  ESF  |Engine<?red  Safntv 
Featuresl  bus  vdhagos  are  sufficient  to 
provide  adequate  voltage  to  equipfrcinl 
ntrcessary  for  accident  response. 

Standard  2— Create  the^possilfility  of  a  new 
or  different  kind  of  accident  from  <in\- 
accident  previously  analyzed. 

The  proposed  amendment  does  not  create 
thv  possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
analyzed.  No  new  nr  diffemnt  methodology 
is  being  proposi^d. 

The  minimum  undcrvoltag*;  relay  setfioints 
arc  sfwtcified  and  the  new  wording  will  allow 
a  more  conservative  sefpoinl  to  ensure 
\<jltage  levels  to  wjuipnient  p{j-wered  b\  the 
•t.KikVESFbus. 

The  proposed  amendment  also  adds  a 
hgnro  to  clarify  the  n-Iay  sefpcjinis  and 
methodology. 

Standard  3 — Involve  a  significant 
I  eduction  in  a  margin  of  safely. 

The  margin  of  safety  as  deOniNi  in  the  T.S 
will  !).■  in(  n-ased  by  S|vxjf\ing  thi-  minimum 


and  allowing  more  conservative  values  ftjr 
the  4.16  kV  ESF  bus  undervoltage  relay  trip 
values.  This  clarification  will  ensure  that  the 
trip  setpoint  adequately  protects  that 
equipment  powered  by  the  4.16  kV  ESF  bus 
from  a  potentially  damaging  degraded  voltage 
condition. 

The  NRC  staff  has  reviewed  the 
licensees'  analysis  and.  based  on  that 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  propo.ses  to 
determine  that  the  amendment  requests 
involve  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Phoenix  Public  Library,  12 
East  McDowell  Road,  Phoenix,  Arizona 
H5004 

Attorney  for  licensees:  Nancy  C. 
Loflin,  Esq..  Corporate  Secretary'  and 
Counsel,  Arizona  Public  Service 
Company,  P.O.  Bo.x  53999,  Mail  Station 
90fi8,  Phoenix.  Arizona  85072-3999 

X'HC  Project  Director:  Theodore  R. 
Quay 


Arizona  Public  Ser\ice  Companv.  et  al.. 
Docket  Nos.  ST.N  50-528,  SI  N  50-529. 
and  STN  50-530,  Palo  Verde  Nuclear 
Generating  Station,  Unit  Nos.  1,  2,  and 
3,  Maricopa  County,  Arizona 

Dote  of  nmendment  requests:  Man  h 
2H, 1994 

Description  of  amendment  requests: 
The  proposed  amendment  would 
change  Technical  Specification  3/ 
4.3.7.1.3  Condensate  Storage  Tank.  The 
licensee  proposed  to  change  the 
minimum  conden.safe  storage  tank  (CST) 
indicated  level  from  25  feet  to  29.5  feet 
to  ensure  that  the  CST  contains 
sufficient  volume  of  water.  In  addition, 
the  licensee  propo.sed  to  make  an 
editorial  change  to  the  Unit  3  Technical 
Specification  3/4.3.7.1.3,  from  "with  a 
level"  to  "with  an  indicated  level,"  to 
be  consi.stent  with  the  Units  1  and  2 
Technical  Specificntion.s. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensees  have  provided  their  analysis 
about  the  i.ssue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

Standard  1 — Involve  a  significant  increase 
in  the  probability  nr  consequentj-s  of  tin 
accident  previously  evaluated. 

This  amendment  requ«sf  docs  not  involve 
a  significant  increase  in  the  probabilifv  or 
consequences  of  an  accident  previously 
evaluated  based  on  the  safety  analysis  for  the 
(~ST  (condensate  stora.ge  tanki  minimum 
indicated  lewl.  The  proposed  change 
intTeasf;s  the  minimum  indicated  t:ST  water 
hvvA  from  25  fe«t  to  29.5  feet,  increasing  the 
inininuim  indicated  CST  water  level  ensures 
Jhat  the  requirements  of  BTP  IBranc.h 
Te(  hnical  Positionl  KSB  iR<)<K;l<>r  Syst(>m 
Hraruhl  5-1  and  ITS.\K  ilJpdated  Final 


Safety  Analysis Rr]x>rtl  Sectinn  9.2.(i 
continue  to  be  met.  Therefore,  this  pn.pos.t) 
change  ensures  that  the  consequences  of  iii 
accident  previoi;sl\  evaluated  are  not 
affected. 

Standard  2— Create  the  possibilitv  of  .i  tirw 
or  different  kmd  of  accident  from  an\ 
accident  previously  analyzed. 

This  amendm.'nt  request  does  not  i  reatt: 
the  possibility  of  a  new  or  diSTerenf  kind  of 
accident  from  any  accident  previously 
analyzed  sinra  thr.  minimum  water  voliiii'.e 
of  300.000  gallons  is  maintained  hv  this 
change.  The  change  in  the  (»ST  minimum 
required  water  level  ci(»es  not  change  the 
operation  of  any  plant  equipment  while 
ensuring  that  the  required  .100.000  gallonv 
arc  availaijle.  Since  this  change  does  not 
affect  the  operation  of  plant  equipment  and 
leisures  that  the  minimum  C-ST  water 
inventory  is  maintained,  the  propostxi 
change  does  not  (  reate  the  possibility  ol  » 
new  or  different  kind  of  accident  from  ;in\ 
act.ident  previouslv  anal\  zed. 

Standard  3 — li.vnive  a  sif^niflcant 
reduction  in  a  marf,in  of  safety. 

Trie  margin  of  safety  presen'tlv  pr(i\  uied  i^ 
not  re(iu(.<  d  by  the  propr>sed  change  in  thr 
CST  minimum  required  water  level.  The 
proposed  change  ensures  that  the  CST 
volume  of  300.000  gallons  is  av,iilah1e  li. 
satisfv  the  requirements  of  BTP  RSB  5-1 
I  'FSAR  Section  9.2.6  and  the  BASES  for 
Technical  Specific ation  3/4.3  7.1.3. 
Thenjfore.  sincM  the  minimum  required  (-ST 
level  in  maintained,  the  proposed  c  hangi! 
does  not  involve  a  signifscTint  mduc:lion  in  ;i 
margin  of  safety. 

The  NRC  staff  has  reviexved  the 
lic:ensees'  analysis  and,  based  on  th.ii 
review,  it  appears  that  the  three 
standards  of  5a.92(c)  ai^  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  n'C|ucsis 
involve  no  significant  hazards 
c:onsideratioii. 

Ixycal  Public  DcKument  Boom 
location:  Phoenix  Public  Library.  12 
East  McDowell  Road.  Phoenix.  Ari7on.i 
85004 

Attorney  for  licensees:  Nancy  C. 
Loftiii.  Esq.,  Corporate  Secrefarj-  and 
Counsel.  Arizona  Public  Ser\  ice 
Company,  P.O.  Box  53999,  Mail  Station 
9068,  Phoenix.  Arizona  B5072-3999 

NBC  Project  Director:  Theodore  R. 
Quay 

Carolina  Power  &  Light  Company. 
Docket  No.  50-261.  H.  B.  Robinson 
Steam  Electric  Plant.  Unit  No.  2, 
Darlington  County,  South  Carolina 

Date  of  nmendment  request:  Mn\  20, 
1 994 

Dt^scription  nf  nmendment  request: 
The  proposed  amendment  will  c;hange 
the  Technic:al  Specifications  (TS)  to  (1 J 
add  an  exception  toTS  6.3.1  regnrdin-; 
the  requirement  for  the  Manager  - 
Operations  position  to  hold  a  Senior 
Reat;tor Operators  (SROs)  license.  (_') 
add  a  new  TS  H.3.2  to  desrril)e  the 
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The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Boom 
location:  Hartsville  Memorial  Library, 
Home  and  Fifth  Avenues,  Hartsville. 
South  Carolina  29550 

Attorney  for  licensee:  R.  E.  Jones. 
General  Counsel.  Carolina  Power  & 
Light  Company.  Post  Office  Box  1551. 
Raleigh.  North  Carolina  27602 

NBC  Project  Director:  William  H. 
Bateman 

Detroit  Edison  Company,  Docket  No. 
50-341,  Fenni-2,  Monroe  County, 
Michigan 

Date  of  amendment  request:  May  10. 
1994 

Description  of  amendment  request: 
The  proposed  amendment  would 
remove  component  lists  from  Technical 
Specification  (TS)  sections  in 
accordance  with  the  guidance  provided 
in  Generic  Letter  (GL)  91-08  dated  May 
6.  1991.  Related  TS  which  reference  the 
lists  are  also  modified. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below; 

1  The  proposed  chang(;s  do  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated.  The  proposed  change  will  not 
result  in  any  hardware  or  operating  changes. 
The  proposed  change  is  based  upon  Generic 
Letter  91-08  and  merely  removes  component 
lists,  removes  details  relating  to  the 
component  lists,  provides  clarifying 
information  supporting  the  removal  of  the 
comjxjnent  listings,  or  removes  details 
(which  are  considered  administrative)  that 
are  no  longer  applicable  to  the  TS.  The 
removal  of  tabular  component  listings  from 
the  TS  does  not  impact  affected  component 
OPERABILITY  requirements.  TS  will 
continue  to  require  the  components  to  be 
Ol'ERABLE.  Action  statements  and 
surveillance  requirements  for  the 
components  will  also  remain  in  the  TS.  The 
tabular  component  lists  will  be  relocated  to 
plant  procedures  which  will  be  controlled  in 
accordance  with  the  provisions  specified  in 
the  Administrative  Controls  Section  of  the 
TS.  Therefore,  this  change  is  administrative 
in  nature  and  does  not  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated.  Further, 
the  proposed  changes  do  not  alter  the  design, 
fimction.  or  operation  of  the  components 
involved  and  therefore,  do  not  affect  the 
con.sequenr;es  of  any  previously  evaluated 
ac(  ident. 


2.  The  proposed  changes  do  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated.  The  proposed  changes  will  not 
impose  any  different  operational  or 
surveillance  requirements.  The  changes 
propose  to  relocate  these  component  lists  to 
plant  procedures' whereby  adequate  control 
of  information  is  maintained.  Further,  as 
stated  above,  the  proposed  changes  do  not 
alter  the  design,  function,  or  operation  of  the 
components  involved  and  therefore,  no  new 
accident  .scenarios  are  created. 

3.  The  proposed  changes  do  not  involve  a 
significant  reduction  in  a  margin  of  safety. 
The  proposed  change  will  not  reduce  a 
margin  of  safety  because  it  has  no  impact  on 
any  safety  analysis  assumption.  The 
proposed  change  does  not  alter  the  scope  of 
equipment  currently  required  to  be 
OPERABLE  or  subject  to  surveillance  testing 
nor  does  the  proposed  change  affect  any 
instrument  setpoints  or  equipment  safety 
functions.  Therefore,  the  change  does  not 
involve  a  significant  reduction  in  a  margin  of 
.safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Boom 
location:  Monroe  County  Library 
System,  3700  South  Custer  Road, 
Monroe,  Michigan  48161 

Attorney  for  licensee:  John  Flynn, 
Esq..  Detroit  Edison  Company,  2000 
Second  Avenue,  Detroit,  Michigan 
48226 

NBC  Project  Director:  Ledyard  B. 
Marsh 

GPU  Nuclear  Corporation,  et  al.. 
Docket  No.  50-289,  Three  Mile  Island 
Nuclear  Station,  Unit  No.  1,  Dauphin 
County,  Pennsylvania 

Date  of  amendment  request:  Julv  15. 
1993 

Description  of  amendment  request: 
The  revision  proposed  by  Technical 
Specification  Change  Request  (TSCR) 
No.  211  to  the  Technical  Specifications 
would  remove  a  footnote  to 
specification  3.24,  "Reactor  Coolant 
Inventory  Trending  System,"  and  would 
revise  that  specification  to  be  consistent 
with  the  revised  Babcock  &  Wilcox 
revised  Standard  Technical 
Specifications,  issued  as  NUREG-1430. 

The  July  15,  1993,  request  supersedes 
the  request  of  September  5,  1991. 
published  in  the  Federal  Register  on 
November  13.  1991  (56  FR  57697). 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
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consideration,  which  is  presented 
below: 

1.  The  revised  Limiting  Condition  for 
Operation  represents  no  increase  in  the 
probability  of  occurrence  or  consequences  of 
an  accident  previously  evaluated. 

The  TSCR  represents  no  change  to  the 
physical  configuration  or  operation  of  the 
Rea<  tor  Coolant  Inventory  Trending  System. 

As  stated  in  the  Bases  for  the  existing 
Tpchnical  Specification  3.24,  the  system  is 
not  a  system  required  to  mitigate  accidents. 
It  may  be  useful  to  have  the  system  operable, 
but  adverse  impact  does  not  result  if  it  is  not 
operable;  other  useful  information  for 
monitoring  inadequate  core  cooling  is 
available.  The  change  proposed  is  in 
accordance  with  the  Limiting  Condition  for 
Operation  in  NUREG  1430. 

2.  The  revised  Limiting  Condition  lor 
Operation  does  not  create  the  possibililv  of 
a  new  or  different  kind  of  accident  from  any 
^(xident  previously  evaluated. 

As  identified  above,  the  TSCR  represents 
no  change  to  the  physical  configuration  or 
operation  of  the  Reactor  Coolant  Iiivwitorv 
Trending  System. 

3.  The  revised  Lin)iiing  Condition  for 
Operation  does  not  involve  a  significant 
reduction  in  a  margin  of  safety. 

The  margin  of  safety  for  the  proposed 
Limiting  Condition  for  Operation  is  no 
different  from  that  for  lAistingTechnic  al 
Specifications. 

The  NRC  staff  has  i  eviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  deteniiine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Boom 
location:  Government  Publications 
Section,  State  Library  of  Pennsylvania. 
Walnut  Street  and  Commonwealth 
Avenue,  Box  1601,  Harrisburg, 
Pennsylvania  17105. 

Attorney  for  licensee:  Ernest  L.  Blake, 
|r..  Esquire,  Shaw,  Pittman,  Potts  & 
Trowbridge,  2300  N  Street.  NW., 
Washington,  DC  20037. 

XRC  Project  Director:  John  F.  Slolz 

GPU  Nuclear  Corporation,  at  al., 
Docket  No.  50-289,  Three  Mile  Island 
Nuclear  Station,  Unit  No.  1.  Dauphin 
County,  Pennsylvania 

Date  of  amendment  request:  April  1 1 
1994 

Description  of  amendment  request: 
The  purpose  of  the  request  is  to  revise 
the  Technical  Specifications  (TS)  by 
relocating  the  detailed  inspection 
criteria,  methods  and  frequencies  of  the 
containment  tendon  surveillance 
program  to  the  Final  Safety  Analysis 
Report  (FSAR)  and  providing  a  direct 
reference  to  the  existing  tendon 
surveillance  program  in  the  TS. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 


As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Operation  of  the  fai  ility  in  act  ordanc  e 
with  the  proposed  amendment  would  not 
involve  a  significant  increase  in  the 
probability  of  occurrence  or  the 
consequences  of  an  accident  previously 
evaluated.  The  proposed  amendment  onlv 
relocates  the  tendon  surveillance  program 
detailed  requirements  and  criteria  to  the 
FSAR.  consistent  with  the  BVVOG  jBabcoc  k  & 
Wilcox  Owners  Group)  Revised  Standard 
Technical  Specifications.  The  proposed 
amendment  does  not  affect  the  requirement 
to  verify  the  containment  structural  integrity 
in  accordance  with  the  inservice  tendon 
surveillance  program.  The  proposed 
Technical  Specification  specifies  that  the 
lendon  surveillance  program  conforms  to  the 
recommendations  of  U.S.  NRC  Regulatory 
Guide  1.35,  which  ensures  the  effectiveness 
of  the  program  is  not  reduced  and 
( ontainment  structural  integrity  is  not 
affected.  Therefore,  this  change  does  not 
increase  the  probability  of  occurrence  or  the 
consequences  of  an  accident  previously 
evaluated. 

2.  Operation  of  the  facility  in  ac<ordan<e 
with  the  proposed  amendment  would  not 

<  reate  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated.  The  tendon 
surveillance  program  is  required  to  (  onforni 
to  the  recommendations  of  U.S.  NRC 
Regulatory  Guide  1.35.  Therefore,  the 
effectiveness  of  the  surveillance  progr.im  is 
maintained,  thus  providing  continued 
assurance  of  containment  structural  integrity. 

3.  Operation  of  the  facility  in  accordance 
with  the  proposed  amendment  would  not 
involve  a  significant  reduction  in  a  margin  of 
safety.  The  performance  of  the  inservice 
tendon  surveillance  program  is  maintained  in 
conformance  with  the  recommendations  of 
U.S.  NRC  Regulatory  Guide  1.35,  thus 
providing  continued  assurance  of 
containment  structural  integrity.  Therefore,  it 
is  concluded  that  operation  of  the  faciliry  in 
accordance  with  the  proposed  amendment 
does  not  involve  a  reduction  in  a  margin  of 
safety  as  defined  in  the  basis  of  any 
Technical  Specification. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  arc 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Government  Publications 
Section,  State  Library  of  Pennsylvania, 
Walnut  .Street  and  Commonwealth 
Avenue,  Box  1601,  Harrisburg. 
Pennsylvania  17105. 

Attorney  for  licensee:  Erm^st  L.  Blake, 
Jr.,  Esquire,  Shaw,  Pittman,  Potts  & 
Trowbridge,  2300  N  .Streof,  NW  . 
Washington,  DC  20037. 


A'flC  Project  Director:  John  F.  .Stolz 

GPU  Nuclear  Corporation,  et  al.. 
Docket  No.  50-289,  Three  Mile  Island 
Nuclear  Station,  Unit  No.  1,  Dauphin 
County,  Pennsylvania 

Date  of  amendment  request:  Ap.-i  i  r » 
1994 

Description  nf  amendment  request 
The  purpose  of  the  request  is  to  delete 
the  quality  assurance  (QAJ  audit 
program  frequency  requirements  fn^in 
the  Technical  .Specifications  (TS)  a:5d  'o 
utilize  the  Operational  Quality 
Assurance  (OQA)  Plan  as  the  controlling 
document. 

Basis  for  proposed  no  significant 
hazards  consideration  determination. 
As  required  by  10  CFR  50.91(a),  the 
hcensee  has  provided  its  analysis  of  thi' 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  These  charig^'s  do  not  affect  the  fuiH!»o:i 
of  any  system  or  component.  Therefore,  they 
do  not  increase  the  probability  of  oc(  urrf-r.i  e 
or  the  consequences  of  an  acr  ident 
pre\  lously  evaluated  in  the  SAR  j.Saferv 
A.nalysis  Report). 

2  These  changes  do  not  involve  a  phv>  i  ,1 
change  to  plant  configuration  and  they  irfo  roi 
affee  t  the  performance  of  any  equipment 
Therefore,  they  do  not  create  the  possibi.'v 
of  a  new  or  different  kind  ol  accident  o: 
malfunction  of  a  different  type  than 
previously  identified. 

3.  The  shifting  of  the  audit  frcquf  r.t  \ 
requirements  from  the  Technical 
Specif.cations  to  the  OQA  Plan  and  ine 
extension  of  the  ma-ximum  interval  betut--  :> 
audits  of  certain  areas  do  not  change  the 
at  livifies  to  be  audited  nor  the  stopeof 
individual  audits.  Furthermore,  audit 
frequencies  are  not  associated  with  the 
marginof  safety  in  the  bases  of  any  Teihiino) 
Specification.  Therefore,  the  margin  of  -^h^fy 
in  not  affected  by  this  change. 

The  NRC  staff  has  rp\  iewed  the 
licensee's  analysis  and,  based  on  t.^^is 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
sati.sfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration 

Local  Public  Document  Boom 
location:  Government  Publications 
Section,  State  Library  of  Pennsylvai-,:a. 
Walnut  Street  and  Commonwealth 
A\onue,  Box  1601,  Harrisburg, 
Pennsylvania  17105. 

Attorney  for  licensee:  Ernest  L  BJ.jke. 
Ir ,  Esquire,  Shaw,  Pittman,  Potts  i« 
Trowbridge,  2300  N  Street,  NW.. 
Washington,  DC  20037 

SRC  Prnjrct  Dired^^r  fnhn  I".  St.»iz 
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Flouston  Lighti]  ig  &  Power  Company. 
City  Public  Ser  .^ice  Board  of  San 
.\ntonio,  Centri  il  Power  and  Light 
Company,  City  of  Austin,  Texas,  Docket 
\os.  50-498  am  !  50-499,  South  Texas 
Project,  Units  1  and  2,  Matagorda 
County,  Texas 

Datp  ofampi]  "inwnt  nqufst:  April  14. 
TJ'J4. 

Description  c  ^  ampndment  requt't-t: 
The  licensee  pr  jposes  to  revise 

fication  5.3.1,  "i'uel 
Assemblies."  T  le  amendment  would 
pormit  fuel  assf  mbly  reconstitution  to 
restore  the  usef  dness  of  fuel  assRmbiics 
c(mtaining  dam  iged  or  leaking  fuel 
rods. 

Basis  for  proposed  no  significant 
hmnrds  consid  'ration  determination: 

OCFBSO.QJlal.  the 
licensee  has  pn  vided  its  analysis  of  the 
issue  of  no  sign  ficant  hazards 
consideration,  i  >-hich  is  presented 
below: 

1.  The  proposei   change  does  ncil  involve 
n  significant  incre  ase  in  the  probability  or 
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Section  6.9.1.6 
Specifications. 

Since  current  n 
be  met  by  fuel 
alloy  or  stainless 
proposed  change 
significant  incre 
consequences  of 
evaluated. 

2.  The  proposei 
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from  any  previou 

The  use  of  filiei 
alte.'-ation  to  plani 
whi(  h  would  in 
operational  mode ; 
Therefore,  the 
create  the  possibi 
kind  of  accident 
previously  eva 

3.  The  prGpose( 
a  significant  re 
sofcfy. 
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rvloail  design  or  s 
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containing  filler  rods  will 
the  current  nuclear, 
ermal-tiydraulic  design 
pecific  basis.  Since  fuel 
ing  filler  rods  will  be 
current  nuclear, 
ermai-hydraulic  design 
pecific  basis,  there  is  no 

n  basis  of  the  plant, 
fuel  rods  with  fuel  rods 
uranium  or  fuel  rods  from 
blies  will  be  evaluated 
Projects  internal  10  CFR 
.  Reconstituted  fuel 
rods  containing  natural 
el  rods  from  fresh  or 
will  be  analyzed  using  the 
t  thodology  as  described  in 
of  iheTethnicnl 
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load  core  design  limits  will 
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change  docs  not  create  the 
V  or  different  kind  accident 
y  evaluated. 

rods  does  not  involve  any 
equipment  or  procedures 
trfcduce  any  new  or  unique 
or  accident  precursors, 
prtfcosed  change  does  not 
ity  of  a  new  or  different 
f  om  any  aci  ident 
luo  ed. 


change  does  not  involve 
ion  in  the  margin  of 


SI 


rods  docs  not  change  the 
fety  analysis  limits  for  a 
use  will  be  evaluated  ou 


a  ( ycle-sp)ecific  bas\s  using  NRC-accepted 
fuel  rod  configurations  and  analysis 
tet.hniques.  Since  the  safety  analysis  limits 
are  unaffected  and  since  the  modified  fuel 
assemblies  will  be  shown  to  meet  existing 
design  limits  on  nuclear,  mechanical,  and 
thermal-hydraulic  parameters,  the  proposed 
change  does  not  involve  a  significant 
reduction  in  a  margin  of  safety 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
r«vi(!W,  it  appears  that  the  standards  of 
10  CFR  50.92(c)  are  satisfied.  Therefore, 
the  NRC  staff  proposes  to  determine  that 
the  request  for  amendments  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Wharton  County  Junior 
College,  J.  M.  Hodges.  Learning  Center. 
911  Boling  Highway.  Wharton,  Texas 
77488 

Attorney  for  licensee:  Jack  R. 
Ntiwman,  Esq.,  Newman  &  Holtzinger. 
P.C.  1615  L  Street,  N.W..  Washington. 
DC.  20036 

ivRC  Project  Director:  James  E.  Lynns, 
Acting 

Houston  Lighting  &  Power  Company, 
City  Public  Service  Board  of  San 
Antonio,  Central  Power  and  Light 
Company,  City  of  Austin,  Texas,  Docket 
Nos.  50-498  and  50-499,  South  Texas 
Project,  Units  1  and  2.  Matagorda 
County,  Texas 

Date  of  amendment  request:  April  2',), 
1994 

Description  of  amendment  request: 
The  licensee  proposes  to  revise 
Tt?chnical  Specification  3.7.1.1. 
"Turbine  Cycle  -  Safety  Valves."  The 
amendment  would  change  the 
maximum  allowable  power  range 
neutron  flux  high  setpoint  when  one  or 
more  main  steam  safety  valve  (MSS\T  is 
inoperative.  The  Bases  for  Technical 
Specification  3.7.1.1  would  also  be 
changed  to  reflect  the  new  algorithm 
used  to  calculate  the  revised  setpoint 
values. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  requircHi  by  10  CFR  50.91(aJ.  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposc'd  change  does  not  involve 
a  significant  increase  in  the  probability  or 
consequences  of  a  previously  evaluated 
accident.  The  Main  Steam  Safety  Valves 
[MSSVsj  are  only  actuated  after  a  transient 
has  occurred.  Therefore,  revising  the 
maximum  {X)wer  level  with  inoperable 
MSSVs  would  not  increase  the  probabilitv-  of 
a  previously  evaluated  accident.  Following  a 
loss  of  load/turbine  trip,  the  revi.sed 
Technical  Specification  Table  3.7-1 
maximiun  allowable  power  range  neutron 
f!c\  high  setpoints  would  ensure  that  the 


maximum  power  level  allowed  for  operation 
with  inoperable  MSSVs  is  below  the  heat 
removing  capability  of  the  operable  MSSVs. 
This  would  ensure  that  the  design  limit  of 
110%  overpressurization  is  not  exceeded. 
Therefore,  there  is  no  increase  in  the 
consiiquences  of  an  accident  previously 
(evaluated. 

2.  The  proposed  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  previously  evaluated. 

The  proposed  change  would  not  niter  the 
design,  configuration,  or  method  of  operation 
of  STP  {.South  Texas  Project).  For  this  n.'uson. 
es  WL'll  as  the  reasons  stated  in  response  to 
Criterion  1  above,  the  proposed  <  hanee 
would  not  create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
previously  evaluated. 

3.  The  proposed  change  does  not  involve 
u  significant  reduction  in  the  margin  of 
safety. 

The  revised  Table  3.7-1  setpoint  values 
were  calculated  using  a  conservative  method 
wliere  the  maximum  power  level  allowed  for 
operation  with  inoperable  MSSVs  is  below 
the  heat  removing  capability  of  the  operable 
.MSSVs.  Using  the  revised  maximum  plant 
operating  power  levels  will  ensure  tliat  the 
sitioiidary  system  pressure  will  be  limited  tn 
within  110%  of  its  design  pressure. 
Therefore,  since  the  design  criteria  will 
continue  to  be  met,  the  proposed  change  dwjs 
not  involve  a  significant  reduction  in  a 
margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  tliis 
review,  it  appears  that  the  standards  of 
K)  CFR  50.92(c)  arc  satisfied.  Therefore, 
the  NRC  staff  proposes  to  determine  that 
the  request  for  amendments  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Boom 
locution:  Wharton  County  Junior 
College,'  J.  M.  Hodges,  Learning  (^nlor, 
911  Boling  Highway,  Wharton.  Te.xas 
774H8 

Attorney  for  licensee:  Jack  R. 
Newman,  Esq..  Newman  &  Holtzinger. 
P.C.  1615  L  Street,  N.W.,  Washi-ngton. 
DC.  2003C 

NRC  Project  Director:  Suzanne  C. 
Black 

Philadelphia  Electric  Company,  Docket 
Nos.  50-352  and  50-353,  Limerick 
Generating  Station,  Units  1  and  2. 
Montgomery  County,  Pennsylvania 

Date  of  amendment  request:  .April  27, 
1994 

Description  of  amendment  request: 
The  amendment  would  delete  Technical 
Specifications  Surveillance 
Requirement  4.4.1.1.1,  wliich  requires 
that  the  reactor  recirculation  pump 
discharge  valve  be  demonstrated 
operable  by  performing  a  full-stroke  test 
of  the  valve  prior  to  reactor  thtTmal 
power  exceeding  25%  of  rated  reactor 
thermal  power. 

Basis  for  proposed  no  significant 
ha/Mrds  consideration  determination: 
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As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  Technical  Specifications 
(TS)  change  does  not  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated. 

The  proposed  change  to  delete  the  TS 
Surveillance  Requirement  (SR)  does  not 
require  any  modifications  to  the  plant  or 
equipment,  and  will  not  impact  the  operation 
of  the  reactor  recirculation  system.  The 
reactor  recirculation  system  will  continue  to 
function  as  designed  to  maintain  reactor 
pressure  boundary  integrity  and  to  provide 
sufficient  flow  through  the  reactor  core  to 
remove  heat  from  the  fuel.  This  proposed  TS 
change  does  not  affect  the  operation  of  any 
Emergency  Core  Cooling  System  (LCCS)  or 
other  plant  equipment  important  to  safety. 
The  purpose  of  this  TS  SR  is  to  satisfy  an 
ECCS  operability  requirement  for  Boiling 
Water  Reactor  (BWRs)  where  the  reactor 
recirculation  system  piping  serves  as  the 
injection  flowpath  to  the  reactor  pressure 
vessel  for  the  Low  Pressure  Coolant  Injet  tion 
(LPCl)  system,  an  ECCS.  Each  LPCI 
subsystem,  at  LGS.  has  an  independent 
flowpath  which  does  not  rely  on  the  reactor 
recirculation  system  piping  for  injecting  to 
the  reactor  pressure  vessel.  The  reactor 
recirculation  system  pump  discharge  valves 
do  not  perform  an  active  safety-related 
function  and  are  classified  as  passive  safety- 
related  components  designed  to  maintain  the 
reactor  pressure  boundary  integrity  during 
reactor  recirculation  pump  mai.itenance 
activities.  These  valves  are  not  normally  used 
during  plant  operations  except  to  establish 
normal  shutdown  cooling,  a  manually 
initiated  non-safety  related  function.  These 
valves  are  not  used  to  mitigate  the 
consequences  of  design  bases  at  ( ideiifs. 

Therefore,  the  proposed  change  does  not 
involve  an  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

2.  The  proposed  TS  change  does  ;^ol  ( reate 
the  possibility  of  a  new  or  different  kind  of 
arrident  from  any  accident  previously 
evaluated. 

This  proposed  TS  does  not  require 
physical  changes  to  the  plant  or  equipment, 
and  does  not  impact  any  design  or  hinctional 
requirements  of  the  reactor  recirc  ulation 
system,  LPCI  system,  or  other  plant  svstems 
important  to  safety.  The  purpose  for  this  TS 
SR  is  to  satisfy  an  ECCS  operability 
requirement  for  BWRs  where  the  reactor 
recirculation  system  piping  series  as  the 
injection  flowpath  to  the  reactor  pressure 
vessel  for  the  LPCI  system.  The  LPCI  system 
at  LGS  has  an  independent  flowpath  fcir 
injecting  to  reactor  pressure  vessel  and  does 
not  rely  on  the  reactor  recirculation  system 
piping  as  part  of  the  injection  flowpath. 
Since  the  intent  of  this  requirement  is  to 
support  LPCI  operation,  and  the  LPQ  svsiem 
design  function  is  accident  mitigation, 
eliminating  this  TS  SR  has  no  impact  on  the 
types  of  accidents  that  could  occur.  The 
reactor  recirculation  system  pump  discharge 
va]\Hs  do  not  perform  an  ac  live  safety-related 


function  and  are  classified  as  passive  safety- 
related  components  designed  to  maintain  the 
reactor  pressure  boundary  integrity  during 
reactor  recirculation  pump  maintenance 
activities 

3.  The  proposed  TS  change  does  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  proposed  change  to  delete  the  TS  SR 
does  not  involve  a  change  to  the  physical 
design  or  hinctional  requirements  of  the 
reactor  recirculation  system,  LPCI  system,  or 
other  plant  system  important  to  safety.  The 
reactor  recirculation  system  will  continue  to 
hinction  as  designed  to  maintain  reactor 
pressure  boundary  integrity  and  to  provide 
sufficient  flow  through  the  reactor  core  to 
remove  heat  from  the  fuel.  This  proposed  TS 
change  does  not  impact  the  safety-related 
operation  of  the  LPCI  system.  The  LPCI 
system  will  continue  to  function  as  designed 
to  mitigate  the  consequences  of  an  accident. 
These  valves  do  not  perform  an  active  safety- 
related  function  and  are  classified  as  passive 
safety-related  components  designed  to 
maintain  the  reactor  pressure  boundary 
integrity  during  reactor  recirculation  pump 
maintenance  activities. 

Therefore,  the  proposed  TS  change  does 
not  involve  a  reduction  in  a  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this, 
review,  it  appears  that  the  three 
standards  of  10  CFR  .50.92(c)  are 
satisfied.  Therefore.  tJie  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  considonition. 

Local  Public  Document  Room 
location:  Potisiown  Public  Library.  .500 
High  Street.  Pottstown,  Pennsvlvania 
19464. 

Attorney  for  licensee:  ].  VV.  Durham. 
St.,  Esquire,  Sr.  V.  P.  and  General 
Counsel.  Philadelphia  Electric 
Company.  2301  Market  Street. 
Philadelphia,  Pennsvlvania  19101 
NRC  Project  Director  Charles  L. 
Miller 
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Philadelphia  Eletfric  Company,  Public 
Service  Electric  and  Gas 
Company.Delmarva  Power  and  Light 
Company,  and  Atlantic  City  Electric 
Company.Dockets  Nos.  50-277  and  50- 
278.  Peach  Bottom  Atomic  Power 
Station, Units  Nos.  2  and  3.  York 
County,  Pennsylvania 

Date  of  application  for  amendments: 
April  27. 1994 

Description  of  amendment  request: 
These  technical  specifications  (TS) 
changes  are  being  proposed  to  support 
the  implementation  of  proposed 
Modification  5274  which  is  intended  to 
replace  the  Peach  Bottom  Atomic  Power 
Station  (PBAPS).  Unit  2  Containment 
Atmospheric  Dilution  (CAD)  System 
and  Containment  Atmospheric  Control 
(CAC)  System  analyzers.  This 
modification  was  performed  on  PB.APS, 


Unit  3  during  tho  previous  Unit  3 
outage. 

Basis  for  proposed  no  significant 
hazards  consid>^rntion  determination: 
As  required  by  IC  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration  whii  h  is  presented 
below: 


1.  The  proposed  changes  do  not  involve  a 
significant  increase  in  the  prcjbability  or 
consequences  of  an  a.  tident  previously 
evaluated. 

The  design  function  and  operation  of  the 
CAC  and  CAD  Systems,  which  are  supported 
by  the  operation  of  the  containment 
monitoring  system,  have  not  been  altered  as 
a  result  of  these  changes,  The  CAC  System 
monitors  the  content  of  oxygen  during 
startup  and  normal  operation  and  the  CAD 
System  is  utilized  to  monitor  the  content  of 
hydrogen  and  oxygen  during  post-LCXlA 
[loss-of-coolant  accidenti  operation.  The 
monitoring  of  these  variables  will  continue  to 
mitigate  the  consequences  of  accidents 
previously  evaluated.  Additionally,  no 
accident  precursors  will  be  impacted  by 
these  changes. 

The  new  system  meets  or  exceeds  the 
design  standards  of  the  original  system. 
Additionally,  the  decrease  in  warmup  time 
will  increase  the  availability  and  usefulness 
of  the  analyzers  to  mitigate  the  consequences 
of  an  accident.  Therefore,  the  proposed 
changes  will  not  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evn  I  uated. 

2.  Create  the  possibility  ot  a  new  or 
different  type  of  accident  from  any  accident 
previously  evaluated;  or. 

The  proposed  TS  changes  do  not  involve 
the  introduction  of  any  new  accident 
initiators.  The  new  containment  monitoring 
system  will  enhance  the  ability  of  |thel  CAD 
system  to  mitigate  the  consequences  of  an 
accident  and  prevent  the  introduction  of  a 
new  or  different  type  of  accident  previously 
evaluated.  The  new  system  meets  or  exceeds 
existing  design  standards  and  will  be  tested 
to  ensure  its  reliability.  The  new  containment 
monitoring  system  is  a  monitoring  system 
and  will  not  introduce  new  accident 
initiators.  Therefore,  the  proposed  changes 
will  not  create  the  possibility  of  a  new  or 
different  type  of  accident  from  any  accident 
previously  evaluated. 

3.  Involve  a  significant  reduction  in  a 
margin  of  safety. 

Although  the  number  of  analvzers  is  b»»ing 
reduced,  the  proposed  modification  and  TS 
changes  will  enhance  the  ability  of  the 
containment  monitoring  system  to  support 
the  operation  of  the  CAC  and  CAD  systems 
Ithroughl  the  use  of  improved  equipment  that 
meets  or  exceeds  the  design  standards  of  the 
original  system.  Therefore,  the  proposed 
changes  will  not  reduce  the  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 
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Power  .\uthority 
York.  Docket  No, 
Point.N'uclear 
Westchester  Cou 

Date  o 
1 99-1 

Description  of 
I  he  proposed  am  ? 
.Si-ction  3.1. C.3 
.Appendix  \  of 
This  change  wou 
reactor  coolant 
(T,,^i.)  be  restored 
to  540"  F  within  i 
be  in  hot  shu 
15  minutes.  The 
T;ihh:  4.1-1  enti 
Frequencies  for  C 
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specification  which  allow.s  reactor  criticniity 
ai  a  temperature  as  low  as  450°  F.  The 
proposed  changes  will  also  make  the 
minimum  temperature  for  criticality 
consistent  with  the  licensing  basis  safety 
analyses.  In  addition,  critical  operation  at 
T.,ip  less  than  540°  F  wil!  require  operator 
response  to  restore  T^j,  to  (greater  than  or 
e(|ual  tol  540°  F  within  15  minutes  or  be  in 
hot  shutdown  within  the  following  15 
mir.iites.  |***|  ITIhe  minimum  temperature 
for  criticality  when  defined  to  be  within  T'' 
F  below  the  no-load  T,vy  value  of  547°  F  doe<; 
not  adversely  affect  pre'5surizer  operabiiity. 
rpiittcr  vessel  nil-ductility  temperature,  the 
ri'iu.lor  protection  system  operabiiity.  nor  the 
plnnt  design  basis  analyses  and  is  supported 
liy  the  current  licensing  basis  safety  annly.ses 
The  presence  of  tv/o  separate  alarms,  each 
annunciating  on  a  l-out-of-4  T,,vj,  signal,  will 
provide  assurant:e  that  constant  T.,^^ 
monitoring  is  available  during  approaches  to 
critirality.  The  proposed  change  also 
incieases  the  surv-eillance  frequency  for  T,.^ 
instrument  check  when  the  T^v^.  deviation 
and  low  Tjvg  alarms  are  not  reset  and  the 
control  banks  are  above  zero  steps.  Theref'.-re. 
the  proposed  changes  have  no  effect  on  the 
probability  or  consequences  of  an  af:cidenr 
previously  evaluated. 

(2)  Does  the  proposed  license  amendment 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  a((  iden! 
previously  evaluated? 

Ht'sponsP: 

The  proposed  license  amendment  does  not 
ctetite  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated.  The  proposed  changes 
do  not  involve  the  addition  of  any  new  or 
different  type  of  equipment,  nor  do  they 
involve  the  operation  of  equipment  required 
for  safe  operdlion  of  the  facility  in  a  manner 
different  from  those  addressed  in  the  Final 
Safety  Analysis  Report.  The  safety  analy.ses. 
wiiii  h  assume  a  critical  temperature  of  547' 
F.  are  applicable  for  critical  temperatures  as 
low  as  540°  F.  The  proposed  changes  wiil 
ensure  tiiat  the  plant  parameters  are  within 
their  analyzed  ranges  and  will  increase  the 
surveillance  frequency  for  the  T.,>^ 
instrument  check  when  the  T^.g  deviation 
and  low  T,,vf  alarms  are  not  reset  and  the 
control  banks  are  above  zero  steps.  Therefore. 
the  proposed  changes  will  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated 

(.1)  Does  the  proposed  amendment  involve 
a  significant  reduction  in  a  margin  of  safetv? 

.7?f,sponsp; 

The  proposed  license  amendment  does  not 
involve  a  significant  reduction  in  a  margin  of 
safety.  The  proposed  changes  do  not  affect 
any  safety  r«;!ated  system  or  component 
operation  or  operabiiity.  instrument 
operation,  or  safety  system  setpoints  and  do 
not  result  in  increased  severity  of  any  of  the 
ac(  idents  considered  in  the  safety  analvses. 
Operalor  response  to  a  drop  in  temperature 
alter  reaching  criticality  for  a  S[>ec  ified 
period  of  time  will  place  the  reactor  in  the  i 
hot  shutdown  condition  where  the  l.CO       1 
llimiiing  condition  for  operntionj  does  nut 


apply.  The  proposed  changes  are  being  made 
to  make  the  Technical  Specifications 
consistent  with  the  licensing  basis  snfetv 
analyses  and  increase  the  surveillance 
frequency.  These  changes  have  no  eflec  I  on 
any  margin  of  safety  and.  therefore,  do  not 
create  a  significant  reduction  in  a  margin  ol 
safety 

The  NRC  staff  has  re\itnved  tht; 
licensoe's  analysis  and,  based  on  this 
rovimv,  it  appears  that  the  throe 
standards  ot  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
dt'tt-rinine  iha!  the  amendment  rccjuest 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  White  I'lains  Public  Library, 
100  Martino  .Xveiuio,  White  I'l.iiiis.  Now 
York  10f)01. 

Attorney  for  licensee:  Mr.  Charles  M 
Pratt,  10  Columbus  Circle.  New  York. 
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Public  Service  Electric  &  Gas  Company. 
Docket  No.  50-354,  Hope  Creek 
Generating  Station,  Salem  County,  New 
Jersey 

Date  of  amendment  request:  March 
31.1994 

Description  of  amendment  request: 
This  amendment  request  would  revi.se 
the  diesel  fuel  oil  storage  oporabilitv 
requirements  and  the  5  minute  die.sel 
hot  restart  test  conditions.  In  addition, 
the  amendment  request  also  revi.ses  the 
Surveillance  Requirements  to  allow  the 
24-hour  diesel  generator  endiu-ance  test 
to  be  conducted  during  any  operational 
condition. 

Basis  for  proposed  no  significant 
hazards  consideration  determination 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Will  not  involve  a  sigiiificant  iiic  rease  in 
the  probability  or  consequences  of  an 
ac  lidt'iit  previously  evaluated. 

The  addition  of  a  48  hoiu'  period  to 
complete  restoration  of  the  required  fuel  oil 
level  prior  to  declaring  the  diesel  generator 
inoperable  does  not  significantly  increase  the 
probability  or  consequences  of  an  accident 
previously  evaluated.  PSHISiG  believes  that 
the  altend.nnt  risk  of  maintaining  the  diesel 
generator  OPElt^BLE  status  under  temporary 
conditions  where  fuel  oil  supply  is  below 
4U.800  gallons  (hut  greater  than  44.709 
gallons)  is  less  than  the  attendant  risk  of 
initiation  and  completion  of  shutdown 
at  tions  currently  required  by  Technit  al 
Specifications  under  these  conditions.  Sine  t- 
a  minimum  44.709  gallon  |6  dayl  supply  of 
oil  will  be  maintained  for  these  48  hours,  and 
proc  edures  are  implemented  to  obtain 
replenishment  fuel  oil  when  the  level  falls 
lielow  48,800  gallons  of  fuel,  and  the 


probability  of  an  event  requiring  the  onsite 
power  sources  during  this  brief  period  are 
low  (as  stated  in  NUREG-1433).  PSE&G 
concludes  that  this  change  does  not  incn;ase 
the  likelihood  of  accidents  occurring  nor 
significantly  affect  the  performance  of  any 
system  involved  in  the  occurrence  or 
mitigation  of  the  accidents. 

The  proposed  amendment  lo  allow  the  24 
hour  diesel  generator  endurance  run  to  be 
conducted  during  any  mode  of  operation 
does  not  significantly  increase  the  probabilitv 
or  consequences  of  an  accident  previously 
evaluated  in  Chapter  15  of  the  UFSAR  since 
the  capability  to  safely  shutdown  the  plant 
following  a  Loss  of  Offsite  Power  (LOP), 
LOC.A  or  LOC.VLOP  coincident  with  a  single 
failure  is  maintained  throughout  the 
su.'-veillance  test.  The  24  hour  endurance  test 
does  not  ;;iscble  any  of  the  automatic 
actuations  and  interlocks  of  the  diesel 
generator  control  functions,  nor  prevent  the 
satisfactory  completion  of  the  LOP  or  LOCA/ 
LOP  loading  sequence  if  a  LOP  or  LOCA 
signal  is  received  at  any  time  during  the  lest. 
Required  Class-! E  onsite  power 
OPER.^BlLlTY  during  normal  operation, 
shutdown  cooling,  loss  of  off-^iie  power,  and 
accident  conditions  will  be  the  .same. 

In  addition,  the  performance  of  proposed 
•Surveillance  Requirement  4.8.1. 1.2.k.l 
during  Operational  Conditions  1  or  2  will  not 
significanilv  increase  the  consequences  of 
perturbations  to  any  of  the  electrical 
distribution  systems  that  could  result  in  n 
challenge  (o  steady  stale  operation  or  to  plant 
safety  sy.sfems.  Performance  of  proposed 
Surveillance  Requirement  4.8  1.1.2. k.l 
during  Operational  Conditions  1  or  2,  or 
failure  of  the  surveillance,  will  not  c;au.se,  or 
result  in,  an  anticipated  operational 
occurrence  with  attendant  challenges  to  plan! 
safety  systems  that  has  not  been  previously 
analyzed  for  the  e.xisting  monthlv 
surveillances. 

Therefore,  PSE&G  concludes  that  this 
above  change  does  not  involve  a  signiilcant 
increase  in  the  probability  or  consecjuc.ic  es 
of  an  accident  previously  evaluated. 

The  establishment  of  the  new  Surveillance 
Requirement  4.8.1.1.2.k.2,  allows  the  five 
minute  diesel  hot  restart  test  to  be  perfonned 
at  times  other  than  after  the  24  hour 
enduraii.  c  iu„  tc,-,;,  but  does  not  alter  nor 
Hiodify  the  tes;  requirements  currently 
required  by  Surveillance  Requi.-ement 
4.8.1.1  2. h.4  b.  The  proposed  Sun-eillnnce 
Requirement  4.8.1  l.2.k.2  maintains  the  test 
conditions  required  by  current 
Specifications,  and  satisfies  the  intent  of 
Kt;gulator>'  Guide  1.9.  Rev.  .3.  paragraph 
2.2.10.  Therefore,  PSE.tG  believes  that  this 
change  does  not  involve  a  significant 
ine  rea.se  in  the  probability  or  cronsequerc es 
of  an  accident  previously  evaluated. 

2.  Will  not  create  the  possibility  of  n  new 
or  different  kind  of  accide.it  from  ,Tny 
r.cjcident  previously  evaluated. 

The  proposed  amendment  does  not  involve 
any  physical  changes  to  plant  struc  tures, 
systems  or  com.ponents,  or  change  the 
manner  in  which  the  plant  is  operated 
Therefore,  the  proposed  changes  will  not 
i  ncrease  the  probabili  ty  of  at  c idents  of  a 
different  type,  nor  will  they  create 
malfunctions  of  a  different  tvpe  than  any 
previously  evaluated  in  the  SAR 


3.  Will  not  involve  a  significant  reduction 
m  a  margin  of  safety.  The  basis  for  this 
statement  is  outlined  in  Item  1  above. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration 

Local  Public  Docum.ent  Room 
location:  Pennsville  Public  Library,  190 
S.  Broadway,  Pennsville.  New  Jersey 
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Public  Service  Electric  &  Gas  Company. 
Docket  No.  50-354,  Hope  Creek 
Generating  Station.  Salem  Couniv.  New 
Jersey 

Date  of  amendment  request:  Marc  h 
31. 1994 

Description  of  amendment  request: 
The  amendment  request  would  establish 
an  allowed  out-of-service  time  (AOT)  of 
72  hours  for  any  one  low  pressur*' 
Emergency  Core  Cooling  System 
injection  subsystem  inoperable  in 
addition  to  an  inoperable  High  Pressure 
Coolant  Injection  system. 

Basis  for  proposed  no  si<;nificunt 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
e:c)nsidf;ration,  which  is  presented  below 

1.  Will  no;  involve  a  significant  increase  in 
the  piobability  or  consequences  of  an 
accident  previously  evaluated. 

The  proposed  change  establishes  a  72  hour 
Allowed  Out-of-Service  Time  (AOT)  for 
coi.ncidental  High  Pressure  Coolant  Injection 
system  (HPCi)  and  one  low  pressure 
injection/spray  subsystem  inoperabilily,  in 
accordance  with  NUREG-14:>3.  In  addition. 
PSE&G  will  ju.stify-  retaining  the  existing 
HCCS  A07  s  for  one,  two.  and  three  Low 
Pressure  Coolant  injection  (LiK:i)  subsystems 
inoperable. 
*Tbe  HCGS  electrical  distribution  system 
'  that  supplies  the  EGGS  (Emtrgency  Cere 
Cooling  System)  equipment  with  power 
contains  four  (4)  Emergency  Diesel  Gen<:ia!or 
(EI)Gs)  while  the  electrical  distribution 
system  of  the  NUREG-1433  plant  contains 
only  three  (3)  EDGs.  This  additional, 
redundant  system  adds  reliability  to  the 
overall  electrical  distribution  sv.slem.  In 
NL'REG-1433.  the  loss  of  one  EDG 
(Emergency  Diesel  Cenc-alor)  results  in  the- 
inoperability  of  two  (2)  Low  Pressure 
Injection  (LPCl)  pumps  or  one  (1)  LltT  and 
one  (!)  100%  capacity  CS  subsystem, 
whereas  the  loss  of  one  EDG  at  HCGS  would 
only  result  in  the  inoperability  of  one  LK:I 
pump  and  one-half  of  a  CS  subsystem  (50% 


capacity).  Another  design  feature  of  the 
HCGS  LPCI  system  that  makes  if  mon- 
reliable  than  the  plant  discussed  in  .VLRLG- 
1433  is  that  the  LPCl  system  injects  direc  IK 
into  the  reactor  vessel  via  water  boxes 
mounted  inside  the  core  shroud.  The  LPCl 
system  of  (he  NT-REG-1433  plant  injects  into 
the  reactor  ves.sel  via  the  recirculation  Icxips. 
2  LPCI  pumps  inject  into  each  recirculation 
loop.  Therefore,  following  a  nipnire  of  a 

recirculation  line,  a  Design  Base 
Accident  Loss  of  Coolant  Accident,  the 
NUREG-1433  plant  would  lose  2  LPCI 
subsystems,  while  HCGS  wouki 
maintain  all  4  LPCI  subsystems 
available  fur  injection.  The  end  result  is 
that,  following  assumed  loss  of  a  single 
EDC  electrical  system,  the  HCGS  plant 
is  left  with  much  more  injection 
capability  than  the  NUREG-1433  pl.mt 
For  these  reasons: 

•the  KCGS  AOT  for  one  IJ'Q  subsystem 
moperable.  given  at  least  one  CS  .subs\s!un 
is  operable,  is  30  dajs  as  opposeu"  to  7  dr.ys 
as  speciHed  in  MREG-1433,  and 

•the  HCGS  AOT  for  two  LPQ  s.,ij.s\  sti ds 
inoperable,  given  at  least  one  CS  siibsysttn> 
is  operable,  is  7  days.  This  AOT  is  ihe'sarjiH 
as  the  AOT  in  NL'REG-1433  for  one  (1)  I.l'l  1 
suhsystem  inoperable.  However,  this  AOT  r- 
less  restrictive  than  the  action  required  i:i 
NURHG-1433  for  one  (1)  LPCI  subsystem 
inoperable  with  one  fl)  CS  subsystem 
inojierable.  which  is  immediate  entry  into 
Tec  hnit  al  Specification  3.0.3. .  and 

•the  HCCS  .^OT  for  three  LPQ  suhs\s;..r.,v 
inop'.;r:ible,  gi\en  both  CS  subsystem?  an- 
operable,  is  72  hours  as  opposed  lo 
immediate  entry-  into  Technical  S|  w  ifiiiilun; 
3  ()  3  as  spc?cified  in  .\L'REG-1433. 

N'l  RFG-14.13  would  be  overly  <  u::s'  n  .-.iai 
for  HC:gS,  since  HCGS  hcs  four'(4)  EH(;s  i  :  J 
four  (4)  physicallv  separate  channels  of 
elecliiial  power,  while  the  NrKLt.-l4  '.T 
p'ant  oi]l<  has  3  EDGs.  HCGS 

has  greater  capability  to  supply  powcj 
to  its  ECCS  in  an  emergency  the  n  tl.c 
NUREG-1433  plant.  Similarly,  the 
incorporation  of  an  AOT  of  72  hours  for 
HPCI  and  one  low  pressure  injci  lio:)/ 
spray  subsystem  as  proposed  in 
NUKEG-1433  would  also  be 
c:onservativR  for  HCGS. 

In  thp  HCGS  safety  anali'sis.  the  sii,.il! 
break  LOC.^  is  the  design  basis  event  fc-rthe 
HPa  system.  The  most  limiting  single  f.::)u.-t 
coinc  ident  with  a  large  or  small  break  LCX^A 
is  the  failure  of  the  DC  source  (Channel  Al 
c  oiMmon  to  the  ITPCl  system,  one  CS 
subsystem,  .nnd  one  LPCl  subsystem.  The 
change  made  b\'  this  submittal  would 
estal)!i.<.h  a  72  hour  AOT  for  either  one  lit  ! 
subsystem  or  one  CS  subsystem  to  be 
inoperable  coincident  with  HPCI  b-ing 
inoperable.  As  discussed  alwve,  if  an 
initiating  event  occurs  while  in  the  proirf.vc^j 
AOT  for  the  ECCS.  the  resulting  sf  enario 
wouki  be  within  the  design  basis  of  the 
HCGS.  Even  with  a  failure  of  c,ne  CS 
subsystem  while  HPCI  and  LI'CI  are  in  a  72 
hour  LCO  or  a  failure  of  one  LPCI  subsystem 
wfiile  HPCI  and  CS  are  in  a  72  hour  LCO, 
HCGS  would  still  be  wiifiin  its  design  ba-is 
if  an  initiating  event  occurred.  ,'\di'qija!e  i  c^n 
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amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Pennsville  Public  Library,  190 
S.  Broadway.  Pennsville,  New  Jersey 
08070 

Attorney  for  licensee:  M.  J. 
Wetterhahn,  Esquire,  Winston  and 
Strawn.  1400  L  Street,  N\V., 
Washington,  DC  20005-3502 

NRC  Project  Director:  Charles  L. 
Miller 

Public  Service  Electric  &  Gas  Company, 
Docket  No.  50-354.  Hope  Creek 
Generating  Station,  Salem  County,  New 
Jersey 

Date  of  amendment  request:  April  25. 
1994 

Description  of  amendment  request: 
The  proposed  amendment  would 
change  the  minimum  level  in  the 
Emergency  Diesel  Generator  (EDG)  Fuel 
Oil  Day  Tank  from  200  gallons  to  360 
gallons.  The  change  is  necessary  to 
support  a  required  run  time  of  55-60 
minutes  from  the  day  tank.  The  Bases 
would  also  be  changed  to  include 
reference  to  Amendment  59,  which 
authorized  a  change  to  the  EDG 
surveillance  requirements. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  operation  of  the  Hope  Creek 
Generating  Station  (HCGS)  in  accordance 
with  the  proposed  change  will  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

The  proposed  amendment  to  the  Technical 
Specifications  will  bring  the  minimum 
allowable  EDG  fuel  oil  day  tank  levels  into 
agreement  with  the  levels  corresponding  to 
EDG  run  times  reviewed  and  approved  by  the 
NRC  in  Amendment  59  to  the  Hope  Creek 
Generating  Station  Facility  Operating 
License.  Increasing  the  minimum  level 
requirement  is  conservative  and  when 
compared  to  the  current  level  requirement, 
will  act  to  reduce  the  consequences  of  any 
accident  or  malfunction  of  equipment 
important  to  safety  previously  evaluated  in 
the  Updated  Final  Safety  Analysis  Report 
(FS.^R).  The  proposed  change  will  have  no 
impact  on  the  probability  of  any  accident. 

2.  The  operation  of  the  Hope  Creek 
Generating  Station  (HCGS)  in  accordance 
with  the  proposed  change  will  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  previously  evaluated. 

The  physical  changes  to  the  plant  and  to 
the  manner  in  which  the  plant  is  operated  in 
the  proposed  revisions  add  conservatism  to 
the  current  requirements  in  the  Technical 
Specifications.  No  new  or  different  kind  of 
accident  is  created  by  the  proposed  change. 

3.  The  operation  of  the  Hojje  Creek 
Generating  Station  (HCGS)  in  accordance 


with  the  proposed  change  does  not  involve 
a  significant  reduction  in  a  margin  of  safety. 

The  proposed  revision,  by  maintaining  a 
higher  (more  conservative)  Emergency  Diesel 
Generator  Day  Tank  level,  will  result  in  an 
increase  in  margins  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Pennsville  Public  Library,  190 
S.  Broadway,  Pennsville,  New  Jersey 
08070 

Attorney  for  licensee:  M.  J. 
Wetterhahn,  Esquire,  Winston  and 
Strawn,  1400  L  Street,  NW., 
Washington,  DC  20005-3502 

NRC  Project  Director:  Charles  L. 
Miller 

Public  Service  Electric  &  Gas  Company, 
Docket  No.  50-354,  Hope  Creek 
Generatiag  Station,  Salem  County,  New 
Jersey 

Date  of  amendment  request:  April  25, 
1994 

Description  of  amendment  request: 
The  proposed  amendment  would 
eliminate  the  requirement  from  the 
Hope  Creek  technical  specifications  to 
perform  Type  C  leak  rate  tests  in 
accordance  with  10  CFR  50.  Appendix 
J,  of  identified  containment  isolation 
valves  that  penetrate  the  primary 
containment  and  terminate  below  the 
minimum  water  level  in  the  suppression 
chamber  (torus).  The  valves  would  still 
be  subject  to  testing  in  accordance  with 
the  American  Society  of  Mechanical 
Engineers  Boiler  and  Pressure  Vessel 
Code  and  Type  A  leak  rate  tests 
(Integrated  Leak  Rate  Test)  of  the 
primary  containment. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Will  not  involve  a  significant  increase  in 
the  probability  or  consequences  of  an 
accident  previously  evaluated. 

The  Containment  Isolation  Valves  (CIVs) 
for  which  Appendix  J,  Type  C  leak  rate 
testing  will  no  longer  be  performed  are  all  on 
lines  which  penetrate  the  Torus  and 
terminate  below  the  Torus  minimum  water 
level.  Since  the  Torus  is  designed  and 
operated  to  be  filled  with  water  during  and 
following  any  postulated  Design  Basis 
Accident,  the  CIVs  will  remain  water  sealed 
during  these  conditions. 

Type  C  testing  of  individual  CIVs  per  the 
requirements  of  10CFR50  Appendix  J  is  not 
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necessary  since  no  potential  containment 
bypass  leakage  path  exists  due  to  the  wafer 
seal  and  clo.sed  system  piping.  The  QVs  will 
however,  continue  to  be  tested  pursuant  to 
the  applicable  requirements  of  S«:iion  XI  of 
the  American  Society  of  Mechanical 
Engineers  Boiler  and  Pressure  Vessel  (AS.ME 
B&PV)  Code. 

In  addition,  the  elimination  of  10CFK50 
Appendix  J,  Type  C  testing  for  the  subject 
CIVs  will  not  affect  the  overall  leak-tight 
integrity  of  the  Primary  Reactor  Containment 
which  will  be  demonstrated  during  lOCJFRSO 
Appendix  J  Type  A  Integrated  Leak  Rnte 
Testing  as  described  in  the  Hope  Creek 
Generating  Station  Updated  Final  Safely 
Analysis  Report  (HCGS  l.FSAR)  Se<  fion 
6.2.6.1. 

Consequently,  radiological  releases  and 
their  consequences  due  to  leakage  of  the 
subject  CIVs  will  be  mmimized  and  within 
the  existing  plant  licensing  basis. 

2.  Will  not  create  the  possibility  of  a  new 
or  different  kind  of  accident  from  an  v 
accident  previously  evaluated. 

This  prcposal  does  not  involve  any 
hardware  or  logic  changes,  nor  does  it  .ilter 
the  way  in  which  any  plant  systems  operate. 
Post-arcident  Containment  isolation  features, 
boundaries  and  system  interfaces  are  not 
affected  by  the  changes.  Therefore,  there  ore 
no  new  possibilities  or  types  of  accidents 
considered. 

3.  Will  not  involve  a  significant  redu(  lion 
in  a  margin  of  safely. 

The  proposed  elimination  of  10CFR.50 
Appendix  ).  Type  C  testing  for  certain  CIVs 
in  lines  which  penetrate  the  Toms  and 
terminate  below  the  minimum  water  level 
will  not  adversely  affect  the  margins  of  safety 
associated  with  the  plant's  licensing  bases. 
The  water  seal  provided  by  the  Torus,  in 
conjunction  with  the  closed  system  piping, 
precludes  post-accident  bypass  leakage. 
Individual  QVs  will  be  tested  in  accord.in(  e 
with  the  ASME  B&PV  Code  Section  XI  - 
Division  1.  Article  I\VV-300n.  as  required. 
10CFR50  Appendix  J.  Type  A  testing  wrtl 
ensure  that  the  overall  Containment  leakage 
rate  is  consistent  with  the  plant's  licensing 
bases.  In  addition,  any  leakage  associated 
wiih  the  subject  CIVs'will  have  little 
radiological  significance  since  it  will  involve 
liquid  releases  (i.e.,  minimum  fission 
products).  CIV  seat  leakage  will  be  confined 
within  the  closed  system  piping  downstream 
of  the  CIVs.  Existing  Containment  isolation 
features,  boundaries  and  system  interfa(  I's 
are  not  affected  by  the  changes. 

Since  the  CIVs  and  the  systems  they  serve 
are  all  located  in  the  Reactor  Building.any 
leakage  (e.g..  packing  gland  leakage)  which 
esc  apes  the  confines  of  the  closed  svslem 
piping,  will  be  contained  within  the  Reactor 
Building.  The  Reactor  Building  is  a 
radiologically  controlled  area  which  is  served 
by  the  Filtration,  Recirculation,  and 
Ventilation  System.  This  assures  that  all 
radioactive  releases  to  the  environment  are 
within  the  existing  plant  licensing  bases.  The 
elimination  of  Type  C  testing  for  the  subject 
isolation  valves  will  not  affect  the  existing 
radiological  release  evaluations  curninfly 
des(  ribed  in  the  HCGS-UFSAR. 

The  proposed  Amendment  will  not  affet  t 
the  functional  r  apability  of  any  plant  s.ifeiy- 


related  structures,  systems  or  components 
nor  will  it  result  in  any  rela.xation  of  existing 
plant  licensing  bases. 

In  addition,  the  implementation  of  the 
propo.sed  Amendment  will  result  in  a 
reduction  of  .radiological  exposure  to  plant 
personnel.  Therefore,  the  proposed  n-vision 
will  not  reduce  a  margin  of  safety. 

The  NRC  staff  has  reviewod  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Boom 
location:  Pennsviile  Public  Library.  190 
.S  Broadw^av,  Pennsviile,  .\'evv  JH.rsev 
0H070 

Attorney  for  licensee:  M.  J. 
Wetterhahn,  Esquire.  Winston  and 
Stravvn.  1400  L  Street,  N\V., 
Washington,  DC  20005-3502 

^7?C  Project  Director:  Charli-s  L. 
Miller 

Public  Service  Electric  &  Gas  Company, 
Docket  Nos.  50-272  and  50-311,  Salem 
Nuclear  Generating  Station.  Unit  Nos.  1 
and  2,  Salem  County.  New  Jersey 

Dote  of  amendment  request:  Man  h 
28. 1994 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
Technical  Specification  3/4.3.2,  Table 
3.3-4.  Item  7b.  Sustained  Dt>graded 
Voltage  for  Salem  Generating  Station 
Units  1  and  2.  The  amendment  proposes 
to  change  the  Sustained  Degraded 
Voltage  Trip  Setpoint  from  greater  than 
or  equal  to  91.6%  of  bus  voltage  for  less 
than  or  equal  to  13  seconds  to  greater 
than  or  equal  to  94.6%  of  bus  voltage  for 
less  than  or  equal  to  13  .seconds,  and  the 
Allowable  Value  for  Sustained  Degraded 
Voltage  from  greater  than  or  equal  to 
91%  of  bus  voltage  for  less  than  or  equal 
to  15  seconds  to  greater  than  or  equal  to 
94%  of  bus  voltage  for  less  than  or  equal 
to  15  seconds. 

Basis  for  proposed  no  significant 
hazards  consideration  detenni nation: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
considerafion.  which  is  presented 
below: 

1.  Will  not  involve  a  signincaiil  iixreicst!  in 
the  probability  or  consequences  of  an 
accident  or  malfunction  of  equipment 
important  to  safety  previously  evaluated. 

The  proposed  amendment  will  increase  the 
minimum  voltage  available  nt  the  vital  buses 
and  maintain  vital  loads  within  their  volta.ge 
ratings  under  degraded  voltage  conditions. 

The  change  to  the  Sustained  Degraded 
Voltage  Trip  Setpoint  also  considered  the 
minimum  bus  recovery  voltage  following  a 
transient  that  would  r»:st:t  the  un<li>ivolt;ige 


relay  to  prevent  unnecessary  transfers  t;.  the 
emergency  diesel  generators.  Therefore,  the 
proposed  amendment  does  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previouslv 
evaluated  in  the  LFSAR. 

2.  Will  not  create  the  pos-sibility  of  a  i.f  w 
or  different  kind  of  accident  from  any 
previously  evaluated. 

The  proposed  amendment  to  the  Sustaimtl 
Degreded  Voltage  Trip  Setpoint  ensures  a 
higher  minimum  voltage  is  available  to  all 
vital  loads  during  any  electrical  trani-icnl, 
and  is  sufficient  to  operate  these  loads  withui 
their  voltage  rating.  Therefore,  the  proposed 
amendment  does  not  create  the  possibility  ol 
a  new  or  different  kind  of  accident  from  ativ 
previously  evaluated. 

3  Will  not  involve  a  significant  reriin  tin,) 
ill  a  margin  of  safety. 

The  proposed  amendment  will  incn^ase  tf.i- 
minimum  voltage  available  at  the  vital  buses 
and  maintain  vital  loads  within  their  volt.-ge 
ratings.  This  ensures  that  the  minimum 
voltage  for  any  vital  load  will  continue  to  be 
avaihible  including  under  degraded  voltDge 
(  onditions.  Calculatio.is  have  determined 
lh.^t  a  Sustained  Degraded  Voltage  Trip 
Setpoint  of  greater  tKan  or  equal  to  94.6%  of 
bus  voltage  for  less  than  or  equal  to  13 
seconds  is  the  optimum  setpoint  with  on 
Allowable  Value  of  greater  than  or  equal  to 
94 "o  of  bus  voltsge  for  less  than  or  equal  Jo 
l."}  seconds  to  meet  the  current  design 
requirements.  These  values  provide  sulfa  ient 
margin  based  on  the  minimum  voltage  of 
93.2';i,  required  to  ensure  that  vital  loads  will 
operate  within  their  designed  voltage  range. 
Therefore,  the  proposed  amendment  does  not 
involve  a  significant  reduction  in  a  maisin  nt 
safety. 

Til.;  .\KC  staff  has  reviewed  the 
lii.en.>>Ci?s  analysis  and,  based  on  this 
ri'v'iew,  it  appears  that  the  three 
.standards  of  10  CFR  5Q.92(c)  are 
saJisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  considerafion 

Lo:  al  Public  Document  Boom 
location:  Salem  Free  Public  library,  112 
West  Broadwav.  Salem.  New  jerw'v 
080 ;  9 

Altoineyfor  licensee:  Mark  J. 
Wetterhahn.  Esquire.  Winston  ami 
Sii.uvn.  1400  L  Street.  NW.. 
W.tsiiingtnn.  DC  20005-3502 

\lfC  Project  Dinxtor:  Charles  I,. 
Miller 

Public  Service  Electric  »  Gas  Companv, 
Docket  Nos.  50-272  and  50-311,  Salem 
Nuclear  Generating  Station,  Unit  Nos.  1 
and  2,  and  Docket  No.  50-354,  Hope 
Creek  Generating  Station.  Salem 
County.  New  Jersey 

Date  of  amendment  request:  April  13. 

1994 

Description  of  amendment  request: 
The  proposed  changes  revise  the 
Quality  Assurance  audit  frequencies  in 
the  Hope  Creek  and  Salem  Unit  Nos.  l 
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changes  revise  the  audit 
ial  and  permit  a  25% 
frequency.  However,  audit 
ly  be  decreased  for  those 
ing  acceptable  performance, 
on  is  a  provision  to  provide 


added  flexibility  in  scheduling  audits  and  is 
not  applicable  to  the  audits  of  the  Facility 
Emergency  and  Security  Plans. 

Therefore,  the  proposed  changes  do  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident. 

3.  Will  not  involve  a  significant  reduction 
in  a  margin  of  safety. 

The  proposed  changes  concerning  conduct 
of  reviews  and  audits  do  not  directly  affect 
plant  equipment  or  operation.  Safety  limits 
and  limiting  safety  system  settings  are  not 
affected. 

The  proposed  changes  will  not  alter  the 
function  or  diminish  the  quality  of  the 
reviews  and  audits.  For  the  audit  program, 
the  changes  propose  a  biennial  audit 
frequency  and  a  subsequent  transfer  of 
control  over  the  audit  program  to  the 
Updated  Final  Safety  Analysis  Report.  This 
will  not  result  in  a  loss  of  regulatory  control. 
10  CFR  50.54(a)(3)  requires  that  changes  to 
the  quality  assurance  description  report 
which  reduce  commitments  be  submitted  to 
the  NRC  prior  to  implementation.  In 
addition,  the  audit  frequency  may  only  be 
decreased  for  those  programs  which 
demonstrate  acceptable  performance.  The 
changes  provide  added  flexibility  in 
scheduling  audits  and  facilitate  resource 
allocation  to  areas  with  f>erceived 
weaknesses.  The  proposed  changes  should 
re.^ult  in  a  more  effective  audit  program  that 
will  contribute  to  an  improvement  in  plant 
safety. 

Therefore,  use  of  the  proposed  Technical 
Specification  changes  would  not  involve  any 
reduction  in  the  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Salem  Free  Public  library,  112 
West  Broadway,  Salem,  New  Jersey 
08079  (Salem  Generating  Station.  Units 
1  and  2}  and  Pennsville  Public  library. 
190  S.  Broadway,  Pennsville,  New 
Jersey  08070  (Hope  Creek  Generating 
Station) 

Attorney  for  licensee:  Mark  J. 
Wetterhahn,  Esquire,  Winston  and 
Strawn.  1400  L  Street,  NW., 
Washington,  DC  20005-3502 

NRC  Project  Director:  Charles  L. 
Miller 

Public  Service  Electric  &  Gas  Company, 
Docket  Nos.  50-272  and  50-311,  Salem 
Nuclear  Generating  Station,  Unit  Nos.  1 
and  2,  Salem  County,  New  Jersey 

Date  of  amendment  request:  May  3. 
1994 

Description  of  amendment  request: 
The  proposed  amendments  would 
modify  the  Technical  Specification  (TS) 
for  Combustible  Gas  Control  (3/4.6.4.1 ) 
by  changing  the  surveillance  frequency 


for  performing  the  channel  functional 
test  to  once-per-quarter  and  the  channel 
calibration  to  once-per-refueling.  Also, 
the  TS  for  the  Auxiliary  Feedwater 
System  (3/4.7.1.2)  would  be  changed  to 
reduce  the  surveillance  frequency  for 
performing  pump  operability  tests  to 
once-per-quarter  on  a  staggered  test 
basis.  These  changes  are  consistent  with 
the  provisions  of  Generic  Letter  93-05. 
"Line-Item  Technical  Specifications 
Improvements  to  Reduce  Surveillance 
Requirements  For  Testing  During  Power 
Operation." 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  analyzed. 

The  proposed  changes  to  the  surveillance 
requirements  for  the  hydrogen  analyzers  and 
the  Auxiliary  Feedwater  pumps  are 
consistent  with  the  intent  of  Generic  Letter 
93-05,  Line-Item  Technical  Specification 
Improvements  to  Reduce  Surveillance 
Requirements  for  Testing  During  Power 
Operation,  and  NUREG-1366.  Improvements 
to  Technical  Specification  Surveillance 
Requirements.  The  proposed  changes  will 
modify  surveillance  frequency  for  both  the 
hydrogen  analyzers  and  the  Auxiliary 
Feedwater  Pumps.  Changing  the  surveillance 
frequency  for  the  hydrogen  analyzers  and  the 
Auxiliary  Feedwater  pumps  does  not  affect 
the  probability  of  occurrence  or  the 
consequences  of  accidents  identified  in  the 
UP'S.^R.  No  accident  precursors  are  being 
generated  by  the  proposed  increase  in 
surveillance  frequency.  Therefore,  the 
proposed  changes  do  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  a  previously  analyzed 
accident. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident. 

The  proposed  changes  to  the  surveillance 
requirements  for  the  hydrogen  analyzers  and 
the  Auxiliary  Feedwater  pumps  are 
consistent  with  Generic  Letter  93-05  and 
NUREG-1366.  There  are  no  modifications  or 
changes  in  operating  conditions  associated 
with  the  proposed  changes.  Therefore,  the 
proposed  changes  will  not  increase  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
identified. 

3.  Involve  a  significant  reduction  in  a 
margin  of  safety. 

The  Technical  Specification  operability 
requirements  for  the  hydrogen  analyzers  and 
the  Auxiliary  Feedwater  pumps  are  not  being 
changed.  Surveillance  testing  will  still  be 
performed  on  a  routine  frequency.  The 
proposed  frequency  will  be  capable  of 
performing  its  intended  function  and 
ensuring  a  consistent  degree  of  reliability. 
Therefore,  the  changes  to  the  surveillance 
frequencies  do  not  involve  a  significant 
reduction  in  anv  margin  of  safetv. 
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The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Boom 
location:  Salem  Free  Public  librarv.  112 
West  Broadwav.  Salem,  New  Jersev 
08079 

Attorney  for  licfrnsee:  Mark  ). 
Wetterhahn,  Esquire,  Winston  and 
Strawn,  1400  L  Street,  NW., 
Washington,  DC  20005-3502 

NRC  Project  Director:  diaries  L. 
Miller 

Tennessee  Valley  Authority.  Docket 
Nos.  50-259,  50-260  and  50-296,  Browns 
Ferry  Nuclear  Plant,  Units  1,  2  and  .3, 
Limestone  County,  Alabama 

Date  of  amendment  request: 
September  29,  1993  (TS  333) 

Description  of  amendment  reijut'i.t: 
The  proposed  amendment  would 
increase  the  amount  of  Boron-10 
required  to  be  available  in  the  Standby 
Liquid  Control  System  (SLCS). 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  thi> 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  amendment  does  noi 
involve  a  significant  increase  in  the 
probaDiiity  or  consequen(.es  of  any  an  ideni 
previously  evaluated. 

The  Standby  Liquid  Control  System  (SLCS) 
:s  designed  to  make  the  rnattor  subcritical 
from  rated  power  to  a  cold  shutdown  at  .iiiy 
time  in  core  life  with  the  control  rods 
remaining  withdrawn  in  the  rated  power 
pattern.  The  increase  in  the  amount  of  Boron- 
10  that  is  required  to  be  stored  in  the  SLCS 
Solution  Tank  does  not  affect  the  precursors 
for  any  accident  or  transient  anaivzed  in 
Chapter  14  of  the  BFN  Final  Safety  Analysis 
Report  (FSAR).  Since  there  is  no  change  to 
an  accident  pret  ursor,  there  is  no  increase  in 
the  probability  of  any  accident  previously 
evaluated. 

The  increase  in  the  amount  of  Boron-10 
required  to  be  stored  in  the  SLCS  Solution 
Tank  restores  the  ability  of  the  SLCS  to 
maintain  the  Boron  concentration  required  to 
ensure  cold  shutdown  for  future  antit  ipated 
core  configurations.  The  minimum 
concentration  of  natural  Boron  in  the  reader 
vessel  required  to  achieve  cold  shutdown  for 
(he  currently  anticipated  future  core 
configurations  is  660  ppm.  The  660  ppm 
concentration  was  recommended  b\  General 
Electric  in  Service  Information  Letter  (SIL) 
N'o.  325,  June  1980. 

The  increase  in  the  amount  of  Boron- 10 
required  to  be  stored  in  the  SLCS  Solution 
Tank  restores  the  ability  of  the  SLCS  to 
maintain  ihe  Boron  concentration  required  to 


ensure  ( old  shutdown  for  future  antic  ipated 
core  configurations.  The  increased  Boron-10 
storage  requirements  does  not  represent  a 
change  to  the  designed  Boron  concentration 
(  apability  of  the  SLCS.  Since  this  change  wii] 
ensure  the  ability  of  the  SLCS  to  mitigate  the 
consequences  of  an  accident  for  future 
anticipated  core  designs,  the  change  does  not 
involve  a  significant  increase  in  the 
consequences  of  any  accident  previously 
e\aluated. 

2.  The  proposed  amendment  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  ad  ideiit 
previously  evaluated. 

The  ini  rease  in  the  amount  of  Boron-10 
required  to  be  stored  in  the  SLCS  Solution 
Tank  does  not  affect  the  function  or 
operation  of  any  other  system.  The  proposed 
(  han.ge  does  not  introduce  any  new  modes  of 
operation  or  modify  existing  equipment 
design.  Therefore,  the  proposed  change  does 
not  create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  arc  ident 
previously  evaluated. 

3.  The  proposed  amendment  aoes  not 
unolve  a  significant  reduction  in  the  mar;;!!i 
of  safety. 

Fhe  SLCS  shutdown  ma-'gin  is  dete.-iuined 
for  each  core  configuration  by  using  the  BUR 
simulator  code  to  calculate  the  core 
multiplication  for  the  cold,  xenon-free,  all- 
rods-oul  condition  at  the  exposure  point  of 
maximum  cold  reactivity.  The  resulting  k- 
effective  is  subtracted  friam  the  critical  k- 
effe(  tive  of  10  to  obtain  the  SLCS  shutdown 
margin.  Increasing  the  amount  of  Boron-10 
stored  in  the  SLCS  Solution  Tank  ini  reases 
the  SLCS  shutdown  margin.  Therefore,  the 
proposed  amendment  results  in  an  im  reri'^ecj 
margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Athens  Public  Library,  South 
.Street,  Athens.  Alabama  35611 

Attorney  for  licensee:  General 
Counsel,  Tennessee  Vallev  Authority. 
400  West  Summit  Hill  Drive.  FT  IIH. 
Kno.wille.  Tennessee  37902 

.\HC  Project  Director:  Frederick  ). 
Hebdon 

Tennessee  Valley  Aufhoritv,  Docket 
Nos.  50-259,  50-260  and  50-296,  Browns 
Ferry  Nuclear  Plant,  Units  1,  2  and  3. 
Limestone  County,  Alabama 

Date  of  amendment  request: 
September  30,  1993  (TS  312) 

Description  of  amendment  request: 
The  proposed  amendment  removes 
Technical  Specification  requirements 
for  scram  discharge  volume  air  header 
pressure  trip  switches  in  the  Reactor 
Protection  System  (RPS)  for  the  Browns 
Ferry  Nuclijar  Plant  (BFN)  Unit  2.  The 


amendment  also  clarifies  the 
description  of  the  RPS  scram  discharge 
volume  high  water  level  bypass  in  the 
Technical  Specifications  for  BFN  Units 
1,  2,  and  3. 

Basis  for  proposed  no  significant 
hazards  consideration  determination 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presenlod 
below: 

1.  The  priifwsed  amendment  dot>'  I'ot 
involve  a  significant  increase  in  the 
probability  or  consequences  of  any  a.  <  ni.-:;! 
pre\  iously  evaluated. 

The  1,'nit  2  scram  pilot  air  header  pressure 
trip  switches  perform  the  same  hinction  as 
the  high  water  level  switches  in  the  s(  ram 
discharge  instrument  volume.  They 
automatically  initiate  control  rod  insertm:) 
(scram)  in  the  event  that  degraded  air 
t  onditions  are  detected  in  the  BWR  r  oMtrol 
air  supply  system.  Since  the  scram  pilot  a:r 
header  pressure  trip  function  is  to  ensure  thut 
the  Control  Rod  Drive  (CRD)  System  is 
available  to  mitigate  the  consequence  of  an 
accident  or  transient,  and  the  removal  of  the 
s(  ram  pilot  air  header  pressure  e  trip 
swit(  hes  scram  function  does  not  effe«  I  t.'ii- 
precursors  for  any  accident  or  transient 
analyzed  in  Chapter  14  of  the  BF.M  Fir.nl 
Safety  Analysis  Report  (FSAR),  there  is  no 
increase  in  the  probability  of  any  ad  ideni 
previously  evaluated. 

The  scram  system  has  been  analyzed, 
based  on  a  plant-specific  maximum 
inleakage.  and  the  removal  of  the  scram  p,!<ji 
.ur  header  pressure  trip  switches  stram 
function  would  still  result  in  a  successful 
vcram,  provided  that  the  CRD  leakage  rate 
rtnd  the  water  level  instrumentation  respoi^e 
e  haracteristic»remain  within  the  sue  t  ess 
I  riteria  region.  Administrative  controls  and 
periodic  measurements  of  the  CRD  and  si7.,<n 
disc  harge  system  performance  ensure 
a<  ceptable  response  time  delays  and  stall 
flow  rates.  Since  the  scram  func  lion  woufiJ 
he  succ  essfully  performed,  the  removal  of  the 
■-cram  pilot  air  header  pressure  trip  -^v^  iti  hes 
sc  ram  function  does  not  involve  a  sipnificaiil 
increase  in  the  c  onsequenies  of  any  ai  <  .dent 
previously  evaluated. 

The  ( larification  of  the  description  of  the 
•>(  ram  discharge  volume  high  water  level 
bypass  in  the  Reactor  Protection  System  coes 
not  reflect  a  modification  to  plant  equipir.e:,'. 
maintenance  activities,  or  operating 
inslrui  lions.  The  revised  description  Uoes 
not  effect  the  precursors  for  any  aic  ident  or 
transient  analyzed  in  Chapter  14  of  the  BFN 
FSAR  or  equipment  used  in  the  mitigation  ot 
these  accidents  or  transients.  Therefore,  there 
is  no  increase  in  the  probability  of  any 
at  cident  previously  evaluated  nor  an 
increase  in  the  consequences  of  any  ai  i  .cii-iil 
previously  evaluated. 

2  The  proposed  amendment  does  nut 
c  rente  the  possibility  of  a  new  or  di;'fer>'!il 
kind  of  ai  cident  from  any  ace  ident 
previously  evaluated. 

The  design  criteria  for  the  scram  s\s!ei;i  is 
'  ontnined  in  the  generic  Safety  Evaluation 
K<  port  (SKK),  which  w.is  transmitted  h\  .VK' 
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maintenance  activities,  or  operating 
instructions.  There  is  no  change  to  the   - 
licensing  or  design  basis  of  the  Reactor 
Protection  System.  Therefore,  the  pjvised 
description  does  not  involve  a  significant 
reduction  in  the  margin  of  safety. 

The  NRC  st-aff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
ttiview.  it  appears  that  the  three 
standard,-:  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  deten7iine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Athens  Public  Library,  .South 
Street.  Athens.  Alabama  35611 

Attorney  for  licensee:  General 
Counsel.  Tennessee  Valley  Authority. 
400  West  Summit  Hill  Drive.  ET  IIH^ 
Knoxville,  Tennessee  37902 

NEC  Project  Director:  Fnuiorick  ). 
Hebdon 

Tennessee  Valley  Authority  (TVA), 
Docket  Nos.  50-259,  50-260  and  50-296. 
Browns  Ferry  Nuclear  Plant.  Units  1.  2 
and  3,  Limestone  County.  Alabama 

Date  of  amendment  request:  April  4. 
1994  (TS322.  Revision  1) 

Description  of  amendment  request: 
The  proposed  amendment  supersedes 
an  amendment  request  dated  March  25. 
1993.  Similar  to  the  March  25,  1993. 
proposal,  the  revised  amendment 
request  for  the  Browns  Ferry  Nucleiir 
Plant  (BFN),  Units  1,  2.  and  3.  continues 
to  seek  elimination  of  Technical 
Specifications  (TS)  for  the  reactor  scram 
and  main  steam  line  isolation  functions 
associated  with  the  main  steam  line 
radiation  monitors  (MSLRMs). 
Additionally  the  revised  amendment 
request  proposes  elimination  of  TS  for 
the  remaining  isolation  functions 
associated  with  the  MSLRMs  as  well. 
The  remaining  isolation  functions 
include  main  steam  line  drain  valve 
closure,  reactor  recirculation  loop 
sample  valve  closure,  and  main 
condenser  mechanical  vacuum  pump 
(MVT)  trip  and  isolation. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
i,ssue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

A.  The  proposed  amendment  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  p.'obability  of  occurrence  of  previously 
evaluated  accidents  is  based  on  initial 
conditions  and  assumptions  which  are  not 
dependent  directly  or  indirectly  on  the 
functions  of  the  Main  Steam  Line  Radiation 
.Monitors  (MSLRMs).  Eliminalion  of  the 
MSLRM  scra.m  and  isolation  functions  does 


iiol  aifec;t  the  operation  of  the  other  Reactor 
Protection  System  or  Primary  Containment 
Isolation  System  functions  required  to 
mitigate  a  Rod  Drop  Accident  (RDA).  Also, 
eliminating  the  MSLRM  functions  does  not 
affect  the  Control  Rod  Drive  System  and, 
hfnce,  cannot  increase  the  probability  of 
KD/\.  The  proposed  change  does  not  involvf 
imy  increase  in  the  probability  of  an  fanvj 
previously  evaluated  accident. 

There  is  no  significant  increase  in  the 
consequences  of  any  previously  evaluated 
accident.  Elimination  of  the  MSLR.M  reactor 
scram  and  isolation  functions  could 
potentially  increase  the  amount  of 
radioactivily  released  following  an  KD.A. 
However,  the  potential  increase  in  ."-itleasi- 
from  those  previously  determined  is  not 
significant.  Both  the  'NEDO-31400  analysis 
and  the  additional  BFN  dose  calculations 
determined  that  the  resulting  doses  (See 
Table  B  |of  this  request!)  remain  well  bt'lnvv 
the  limits  of  Standard  Review  Plan  (SRI') 
1.1  4.9  and  10  CFR  100. 

B.  The  proposed  amendment  does  not 
create  the  possibility  of  a  new  or  dit'i'iTenl 
kind  of  accident  from  any  accident 
previously  evaluated. 

This  propo.sed  change  deletes  the  n-actcr 
s(  ra.m  and  isolation  functions  of  the 
MSLR.Ms.  The  sole  purpose  of  these 
functions  is  to  a.ssist  in  mitigating  the 
consequences  of  an  RDA.  a  pn.>vioasl\ 
analvzed  event.  This  event  is  terminated  by 
a  high  flux  scram. 

The  NEDO-31400  RDA  analysis  without 
the  .MSLRM  scram  and  MSIV  |Main  Steam 
Isolation  Valve!  closure  functions  has  been 
reviewed  and  accepit d  by  the  NRC.  An  RU.A 
without  the  MSLRM  .MVP  isolation  function 
has  been  previously  reviewed  by  the  NRC  as 
documented  in  Section  14.6.2  of  the  I'pdatrd 
Final  Safety  Analysis  Report  (UFSAR).  An 
RD.\  without  the  MSLRM  recirculution 
sample  line  isolation  coupled  with  a  sai.iple 
line  break  is  no  different  than  that  if  the 
normal  RWCU  [Reactor  Water  Cleanup! 
jsystem!  sample  path  is  in  service  (sec 
Section  III.C)  [of  this  request).  However,  TVA 
has  evaluated  the  consequences  of  this  evf'nt 
and  determined  the  MSLRM  sample  line 
isolation  function  is  not  required  to  maintain 
radioactive  n-leases  within  the  acceptable 
limits. 

The  NEnO-31400  RDA  analysis  and  the 
additional  BFN  offsite  dose  cal<;u!ation3 
show  that  the  elimination  of  the  MSIJC4 
functions  does  not  create  the  possibility  of  a 
new  or  different  kind  of 

accident  from  any  accident  previously 
evaluated. 

C.  The  proposed  amendment  does  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

A  reliability  assessment  of  the  elimination 
of  the  MSLRM  scram  function  on  reactivity 
control  failure  frequency  and  core  damage 
frequency  was  performed  as  part  of  the 
NEDO-31400  analysis.  The  results  of  the 
NEDO-31400  analysis  indicated  a  negligible 
increase  in  reactivity  control  failure 
frequency  associated  with  deletion  of  the 
.MSiJ^M  scram  function.  However,  this 
increase  is  offset  by  a  reduction  in  the 
frequency  of  transient  initiating  events 
(inadvertent  scrams).  This  reduction  in 
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transit!!)!  initiating  events  represents  a  net 
Induction  in  core  damage  frequency  of  0.3 
percent. 

BFN  TS  Bases  3.2  states  that  the  MSLRMs 
are  pro\  iut?d  to  detect  gross  fuel  failures  as 
in  an  RD.\  and  provide  main  steam  isolation 
valve  closure  to  maintain  radiological 
releases  below  the  10  CFR  100  limits.  The 
BFN  offsite  dose  calculations  and  the  NRC's 
Safety  Evaluation  Report  approving  the 
NEDO-31400  RDA  analysis  document  that 
the  potential  radiological  release 
consequences  following  an  RDA  without  the 
MSLRMs  reactor  scram  and  isolation 
functions  are  still  w.dl  within  the  10  CFR  100 
limits.  Thus,  this  chnnge  will  not  result  in  a 
significant  reduction  in  a  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on 
thisrevievi?,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Athens  Public  Library.  South 
•   Street,  Athens,  Alabama  35611 

Attorney  for  licensee:  General 
Counsel,  Tennessee  Valley  Authority, 
400  West  Summit  Hill  Drive,  FT  11H' 
Knoxville,  Tennessee  37902 

NRC  Project  Director:  Frederick  |. 
Hebdon 

Tennessee  Valley  Authority,  Docket 
Nos.  50-327  and  50-323,  Sequoyah 
Nuclear  Plant,  Units  1  and  2,  Hamilton 
County,  Tennessee 

Date  of  amendnwnt  request:  Mfiy  16 
1994  (TS  93-18) 

Description  of  amendment  request: 
The  proposed  change  would  revise 
Surveillance  Requirement  4.8.1.1.1.b  to 
reflect  installation  of  common  station 
service  transformers  with  auto  load  tap 
changers  and  the  resulting  change  to  the 
alignment  of  this  portion  of  the 
distribution  system.  The  proposed 
amendment  would  replace  the  terms 
"normal"  and  "alternate"  with  "unit 
generator  supported"  and  "preferred 
power  (GDC  17)."  respectively,  circuits 
that  must  be  demonstrated  operable. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
Asrequired  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

TVA  has  evaluated  the  proposed  technical 
specification  (TS)  changeand  has  determined 
that  it  does  not  represent  a  significant 
hazards  consideration  based  on  criteria 
established  in  10  CFR  50.92(c).  Operation  of 
Sequoyah  Nuclear  Plant  (SQN)  in  accordance 
with  the  proposed  amendment  will  not: 

1.  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
pre\  inusly  evaluated. 


The  description  i.larification  for  the 
circuits  in  TS  4.8.l.l.l.b  does  not  change  any 
TS  requirement  and  will  not  alter  plant 
functions  or  components  as  a  result  of 
normal  alignment  to  the  common  station 
service  transformers  (CSSTs).  By 
implementing  normal  CSST  alignment  to 
unit  power,  SQN  has  reduced  the  required 
transfers  to  obtain  alignment  to  the  preferred 
power  circuit  under  accident  conditions.  The 
verifications  provided  by  TS  Surveillance 
4.8.1.1.1.b  will  continue  to  ensure  the 
capability  of  this  transfer  during  occasional 
use  of  the  unit  station  .service  transformer 
(USST)  for  maintenance  or  repair  activities. 
The  accidents  described  in  Chapter  15  of  the 
SQN  Updated  Final  Safety  Analysis  Report 
assume  the  unit  power  supply  to  be  from  the 
USST  circuit  that  requires  transfer  to  the 
CSST  after  turbine  trip.  This  analysis  is 
bounding  for  normal  alignment  to  the  CSST 
that  does  not  require  a  transfer.  These 
changes  minimize  the  impact  of  malfunctions 
because  transfers  will  not  be  required  as 
often.  The  consequences  of  an  accident  are 
therefore  not  increased  by  this  change.  The 
proposed  unit  power  alignment  to  the  CSSTs 
has  always  been  used  for  unit  start-up:  and 
since  no  plant  functions  are  changed  as  a 
result  of  normal  alignment  to  the  CSSTs, 
other  than  a  lower  potential  for  transfers,  the 
probability  of  an  accident  is  not  increased. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
previously  analyzed. 

The  TS  4.8.1.1.1.b  chrification  does  not 
cha.nge  plant  functions  <ind  only  provides  a 
more  appropriate  description  of  the  cirniiis 
involved  in  the  transfer  function.  The 
transfer  from  the  USST  circuit  to  the  CSST 
circuit  will  still  be  available  when  SQN  is 
using  the  US.ST  circuit,  but  the  need  for  these 
transfers  will  be  reduced  by  normal 
alignment  of  unit  power  to  the  preferred 
CSST  circuit.  These  changes  will  not  create 
a  new  or  different  kind  of  accident  because 
the  plant  functions  remain  unchanged  and 
only  the  CSST  alignment  for  normal  unit 
power  and  circuit  descriptions  is  altered. 
This  CSST  alignment  has  always  been  used 
for  unit  start-up  and  is  being  expanded  to 
apply  to  normal  power  operation  in  addition 
to  start-up  and  accident  conditions. 

3.  Involve  a  significant  reduction  in  a 
margin  of  safety. 

The  clarification  for  the  unit  power  cirtuit 
descriptions  does  not  alter  the  intent  of 
requirements  for  this  surveillance.  Plant 
functions  and  setpoints  remain  uncharged 
for  automatic  transfers  from  the  USST  circuit 
to  the  CSST  circuit.  This  circuit  description 
change  provides  a  clearer  explanation  of  how 
the  transfer  functions.  The  margin  of  scfcty 
has  not  been  altered  for  unit  power  alignment 
to  the  USST  or  CSST.  and  this  change  will 
support  SQN's  use  of  the  CSST  for  the 
normal  unit  power  circuit.  Therefore,  Ihe^' 
changes  do  not  involve  a  significant 
reduction  in  a  margin  of  safely. 

The  NRC  has  reviewed  the  licensee's 
analysis  and,  based  on  thisreview,  it 
appears  that  the  three  standards  of  10 
CFR  50.92(c)  are  satisfied.  Therefore,  the 
NRC  staff  proposes  to  determine  that  the 


amendment  request  involves  no 
significant  hazards  consideration 

Local  Public  Document  Room 
location:  Chattanooga-Hamilton  County 
Library,  1101  Broad  Street,  Chattanooga. 
Tennessee  37402 

Attorney  for  licensee:  General 
Counsel,  Tennessee  Valley  Authority. 
400  West  Summit  Hill  Drive,  ET  llH. 
Knoxville,  Tennessee  37902 

NRC  Project  Director:  Frederick  ] 
Hebdon 

Vermont  Yankee  Nuclear  Power 
Corporation,  Docket  No.  50-271, 
Vermont  Yankee  Nuclear  Power 
Station,  Vernon,  Vermont 

Date  of  amendment  request: 
December  6,  1993 

Description  of  amendment  request 
The  proposed  amendment  would 
remove  the  requirement  to  perform  (Ot 
pump  integrity  and  operability 
surveillances  in  the  idle  loop  during 
operation  with  one  recirculation  pump 
It  also  provides  consistency  between  thf 
Bases  and  Section  4.6.F  on  jet  pump 
surveillance  requirements,  and  includes 
some  administrative  changes  within  th< 
Bases. 

Basis  for  proposed  no  significant 
hazards  consideration  determination 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  tht^ 
issue  of  no  significant  hazards- 
consideration,  which  is  presentrd 
bfilow: 

Removing  the  surveillance  requirc.-innl  ;<■ 
examine  the  jet  pump  flow  patterns  within 
the  idle  loop  during  single  loop  operiilion 
does  not  increase  the  probability  or 
<  onsequences  of  an  accident  previoi.sly 
evaluated.  1  he  probability  of  loss  of  the 
ability  of  such  a  jet  pump"  to  maintain  a 
refloodable  volume  of  two  thirds  core  heij-hi 
is  not  increased.  The  stresses  undergone 
without  forced  recirculation  flow  are  wry 
small  and  therefore  a  jet  pump  within  an  idle 
recin:  loop  should  not  physicallv  degrade 
during  this  time.  The  ability  of  the  c  ore 
standby  cooling  systems  to  provide  their 
intended  function  is  not  degraded  by  ren>ov.il 
of  this  surveillance  requirement;  iherefon* 
the  consequences  of  the  recirculation  h.-e 
break  accident  are  not  increased. 

This  change  will  remove  a  sur\eil!.in(  e 
requirement  that  has  been  determined  fo  he 
unnecessary  based  upon  the  operating 
conditions  during  single  recirculation  loop 
operation.  Other  surveillance  requireme;;:* 
within  the  technical  specifications 
adequately  determine  jet  pump  operability 
when  stresses  exist  which  could  cause  a  |ei 
pump  failure  to  occur.  The  change  will  not 
affect  any  plant  hardware,  plant  design, 
safety  limit  settings,  or  plant  system 
operation,  and  therefore  does  not  modify  or 
add  any  initiating  parameters  that  would 
significantly  increase  the  probabilitv  or 
<  onsequences  of  any  previously  anaK  /-d 
a(  cident. 

As  distTjssed  above,  there  is  no  in«:rease  d 
ihepr()b.,l)i!ity  ofa  jet  juimp  failing  and 
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I''  undetectab 


(I'fhniral  sp>ecific  ition  surveillances. 


Therefore,  there 
possibility  of  not 


no  increase  in  the 
)eing  able  to  maintain  a 


n.oodable  volume  of  two  thirds  core  height 


during  the  design 
( oolant  accident! 


location:  Brook: 


Attorney  for  I 
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basis  LOCA  |loss-of- 
As  a  result,  there  is  no 


rrdiH  tion  in  a  ma -gin  of  safety 

The  NRC  staf  has  revioued  the 
licensee's  analysis  and.  based  on  this 
roview,  it  appea  rs  that  the  three 

32(c)  are  satisfied. 
Therefore,  the  ^  RC  staff  proposes  to 
Ittormine  that  t  le  amendment  request 
involves  no  sigi  ificant  hazards 
I  onsideration 
Local  Public  ^ocumtrit  Room 


Memorial  Library.  224 


Main  Street,  Bfcttleboro.  Vermont  05301 


censee:  [ohn  A.  Ritsher. 


Rsquire,  Ropes  i  nd  Grav,  Om 
International  PI  ice.  Boston. 
Massachusetts  C  2110-2b24 

\nC  Project  I  director:  Walter  R.  Butler 

Previously  Pub  ished  Notices  Of 
Consideration  Of  Issuance  Of 
.Amendments  To  Facility  Operating 
licenses.  Propo  fed  No  Significant 
Hazards  Consic  eration  Determination, 
.\nd  Opportuni  y  For  A  Hearing 

The  following  notices  were  previously 
[■ubiished  as  se  larate  individual 
liotici's.  The  noi  ice  content  v\as  the 
sH.nie  as  above. '  "hey  were  published  as 
uidividual  notic  es  either  because  time 
did  not  allow  thj  Commission  to  wait 
tor  this  biweekl  ■  notice  or  because  the 
action  involved  exigent  circumstanc;os. 
Thoy  arc  repeati  d  here  because  the 
biwi'ekly  notice  Usts  all  ameadmonts 
issued  or  propo:  ed  to  be  issued 
involving  no  sig  lificant  hazards 
(onsideration. 

For  details,  se?  the  indivi;iu;il  notice 
u;  the  Federal  Register  on  the  day  and 
page  cited.  This  notice  does  not  extend 
t!ie  notice  perio  1  of  the  o.nginal  notice. 

Gulf  States  Util  ties  Company.  Cajun 
Electric  Power  Cooperative,  and 
Entergy  Operati3ns,  Inc..  Docket  .No. 
30-458.  River  Bi  nd  Station.  Unit  1. 
West  Felfc>kna  !  'arish.  Louisiana 

Date  ofapplit  at  ion  for  n:i\pndmfnt: 
January  14.  199' 

Briff  descript.  on  of  amendment 
irtjucst:  The  pre  posed  amendment 
uijuid  revise  tli(  technical 
specifications  [1  Ss)  by  removing 
luniponent  lists  from  the  TSs  in 
accordance  wit!  NRC  Generic  Letter 
(GL)  91-08  and  1  y  removing  the 
sc:iu'dule  for  wit  idrawal  of  rendor 
v(!.s.sel  material  <  pecimen  capsules  from 
the  TSs  in  accordance  with  GL  91-01. 

[)ate  of  indivi  iual  notice  in  Federal 
Register:  May  21  .  1994  (59  FR  26675) 

Lxpiration  da  e  of  individual  notice: 
|unr'22.  1994 


Local  Public  Document  Room 
location:  Government  Documents 
Department,  Louisiana  State  University. 
Baton  Rouge,  Louisiana  7080.1 

Washington  Public  Power  Supply 
System,  Docket  No.  50-397,  Nuclear 
Project  No.  2  Benton  County. 
Washington 

Date  of  application  for  amendment: 
December  6.  1993.  supplemented  bv 
letter  May  6,  1994 

Brief  description  of  amendment 
request:  The  proposed  amendment 
would  revise  Technical  Specifications 
(TS)  3/4.4.2  and  3/4.5.1  to  require  main 
steam  system  and  automatic 
depressurization  system  safety/relief 
valve  (SRV)  surveillance  testing  within 
12  hours  after  steam  pressure  and  fiow 
have  been  found  to  be  adequate  to  do 
tiie  testing.  Also,  TS  Table  4.3.7.5-1 
would  be  revised  to  require  SRV 
position  indicator  sur\'eillance  testing 
within  12  hours  after  steam  pressure 
and  flow  have  been  found-to  be 
adequate  to  do  the  testing. 

Date  of  individual  notice  in  Federal 
Register:  May  13.  1994  (59  FR  25131) 

Expiration  date  of  individual  notice: 
June  13, 1994 

Local  Public  Docun)ent  Room 
location:  Richland  Public  Library.  955 
Northgate  Street.  Richland,  Washington 
99,'!  5  2 

Washington  Public  Power  Supply 
System.  Docket  No.  50-397.  Nuclear 
Project  No.  2  Benton  County. 
Washington 

Date  of  application  for  amendment: 
May  5.  1994 

Brief  description  of  ainf!ndment 
request:  The  proposed  amendment 
would  change  the  plant  operating 
license  to  renatne  three  primary 
containment  isolation  check  valves 
listed  in  the  technical  specifications. 
The  licensee  is  making  an 
administrative  change  to  rename  valvo 
PI-EFC-X29d  to  make  its  number 
consistent  with  other  similar  valves  in 
the  technical  specifications.  The 
licensee  is  renaming  excess  flow  check 
valves  PI-EFCX-72f  and  Pl-Ei-CX-73e 
because  they  are  replacing  thorn  with 
swing  check  valves  that  have  a  different 
numbering  nomenclature. 

Dute  of  individual  notice  in  Federal 
Register:  May  12.  1994  (59  FR  24762) 

Expiration  date  of  individual  notice: 
June  13, 1994 

Local  Public  Document  Room 
location:  Richland  Public  Library,  955 
Northgate  .Street,  Richland.  Washington 
99352 


Notice  Of  Issuance  Of  Amendments  To 
Facility  Operating  Licenses 

During  the  period  since  publication  fif 
the  last  biweekly  notice,  the 
Commission  has  issued  the  following 
amendments.  The  Commission  has 
determined  for  each  of  these 
amendments  that  the  application 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  .Ar:! 
of  1954.  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations. 
Tho  C]ommission  has  made  appropriate 
findings  as  required  by  the  .'\ct  and  the 
Commission's  rules  and  regulations  in 
10  CFR  Chapter  I,  which  are  set  forth  in 
the  license  amendment. 

Notice  of  Consideration  of  Issuaitce  of 
.Amendment  to  Facility  Operating 
License.  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  A  Hearing  in 
connection  with  these  actions  was 
published  in  the  Federal  Register  as 
indicated. 

Unless  otherwise  indicated,  the 
Commission  has  determined  that  the.st? 
amendments  satisfy  the  criteria  for 
categorical  exclusion  in  accordance 
with  10  CFR  51.22.  Therefore,  pursuar.l 
to  10  CFR  51.22(b),  no  environmental 
impact  statement  or  environmental 
assessment  need  be  prepared  for  these 
amendments.  If  the  Commission  has 
prepared  an  environmental  assessment 
under  the  special  circumstances 
provision  in  10  CFR  51.12(b)  and  h.is 
made  a  determination-based  on  that 
a.ssessment,  it  is  so  indicated. 

For  further  details  with  respect  to  the 
action  see  (1)  the  applications  for 
amendment.  (2)  the  amendment,  ancl  (3) 
the  Commission's  related  letter.  .Safety 
Evaluation  and/ or  Environmental 
Assessment  as  indicated.  All  of  these 
items  are  available  for  public  insj>ection 
at  the  Commission's  Public  Document 
Room,  the  Gelman  Building,  2120  L 
Street.  NW.,  Washington.  DC  20555,  and 
at  the  local  public  document  rooms  for 
the  particular  facilities  involved. 

Arizona  Public  Ser\ice  Company,  et  al.. 
Docket  Nos.  STN  50-528,  .STN  50-529. 
and  STN  50-530.  Palo  Verde  Nuclear 
Generating  Station,  Units  1,  2,  and  3, 
Maricopa  County,  Arizona 

Date  of  application  for  amendments: 
January  20,  1994 

Brief  description  of  amendments:  The 
amendments  increase  the  departure 
from  nucleate  boiling  ratio  limit  from 
1.24  to  1.30  to  accommodate  the 
uncertainties  in  core  inlet  flow 
disiributiun.  The  amendments  also  .nU\ 
the  anah-tical  method  supplement 
entitled '•■System  80^^  Inlet  Flow- 
Distribution"  to  the  list  of  methods  used 
to  dt!termine  core  operating  limits. 
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Date  of  issuance:  May  26. 1994 
Effective  date:  May  26,  1994 
Amendment  i\'os.:76,  62  and  48 
Facilitv  Operating  License  \'os.  NPF- 
4 1 .  NPF-51.  and  NPF-74:  ThR 
amendments  revised  the  Technical 
Specifir.ations. 

Date  of  initial  notice  in  Federal 
Register  March  16,  1994  (59  FR  12358) 
The  Commission's  related  evaUiation  of 
the  amendments  is  contained  in  a  Safety 
evaluation  dated  N-Iay  26.  1994. Nf) 
significant  hazards  consideration 
roniments  received:  No. 

Local  Public  Document  Hoom 
location:  Phoenix  Public  Library.  1 2 
East  McDowell  Road.  Phoenix.  Arizona 
85004 

Baltimore  Gas  and  Electric  Company, 
Docket  Nos.  50-317  and  50-318,  Calvert 
Cliffs  Nuclear  Power  Plant,  Unit  Nos.  1 
and  2,  Calvert  County,  Maryland 

Date  of  application  for  amendments: 
April  1.1993 

Brief  description  of  amendments:  The 
amendments  make  administrative, 
editorial,  and  format  changes  to  the 
Operating  Licenses.  These  changes 
include  the  deletion  or  incorporation.  ;is 
appropriate,  of  all  handwritten  or 
■pasted-up"  changes  and  the  removal  of 
all  previous  license  conditions  that  have 
been  completed  to  the  satisfaction  of  the 
Commission.  The  changes  and 
reformatting  result  in  the  Oprirating 
Licenses  containing  only  those  license 
.    conditions  that  are  currontlv  applicable. 
Date  of  issuance:  May  20,  1993 
Effective  date:  As  of  the  d.^te  nf 
issuance  to  be  iniplcm.ented  withfn  :50 
flays. 

Amendment  Xos.:  189  and  Idb 
Facility  Operating  License  \'os.  DPK- 
5.3  and  DPR-69:  Amendments  revised 
tl-.c  Facility  Opeu-.ting  Licensi-s 

Diite  of  initial  notice  in  Federal 
Register:  May  12.  1993  (58  FR  28052) 
The  Commission "s  related  evaluation  ftf 
these  amendments  is  contained  in  a 
Safety  Evaluation  dated  May  20. 
1994. No  significant  hazards 
consideration  comments  received:  .NO 

Local  Public  Document  Room 
/ora//on;  Calvert  County  Librarv.  Prince 
Irederick.  Maryland  20678. 

Boston  Edison  Company,  Docket  No. 
50-293,  Pilgrim  Nuclear  Power  Station. 
Plymouth  County,  Massachusetts 

Date  of  application  for  amendment: 
February  9,  1994 

Brief  description  of  amendment:  This 
amendment  changes  the  Technical 
Spttcifications  and  the  License.  Th.ese 
changes  consist  of  revised  wording  for 
the  License,  clarifying  wording  to  aid 
operators  in  selecting  the  correct 
pressure/temperature  cur\e  during 


startup  and  shutdown  operations,  and 
removal  of  certain  obsolete  mechanical 
snubber  acceptance  criteria. 

Date  of  issuance:  May  16,  1994 

Effective  date:  May  16,  1994 

Amendment  No.:  153 

Facility  Operating  License  \'o.  DPR- 
35:  Amendment  revised  the  Technical 
Specifications  and  License. 

Date  of  initial  notice  in  Federal 
Register:  March  16, 1994  (59  FR  12359) 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  .Safefv 
Evaluation  dated  May  16,  1994.  No 
significant  hazards  consideration 
cf)mmenfs  received:  No 

Local  Public  Document  Boom 
location:  Plvniouth  Public  Library.  1 1 
North  Street.  PIvinouth.  Massachusetts 
02360. 

The  Cleveland  Electric  Illuminating 
Company,  Centerior  Service  Company, 
Duquesne  Liglil  Company.  Ohio  Edison 
Company,  Pennsylvania  Power 
Company,  Toledo  Edison  Company, 
Docket  No.  50-440,  Perrv  Nuclear 
Power  Plant.  Unit  No.  l.Lake  County. 
Ohio 

Date  of  application  far  amendment 
March  1,1993 

Brief  description  of  amendment:  Th.c 
amendment  revises  the  Technical 
Specifications  to  provide  specific 
actions  to  take  if  primary  containment 
leakage  limits  are  exceeded  and  cannot 
be  restored  when  reactor  coolant 
temperature  is  greater  than  200°  F 

Date  of  issuance:  May  26.  19')4 

Effective  date:  May  26,  1994 

Amendment  iVo.  60 

Facility  Operating  License  \o.  \Vl 
58.  This  amendment. revised  the 
Tf'chnical  Specifications. 

Dale  of  initial  notice  in  Federal 
Register:  March  30.  1994  (59  FR  14H9f)) 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  -Safety 
Evaluation  dated  .May  26.  1994.  No 
significant  hazards  consideration 
comments:  received:  No 

Local  Public  Document  Boom 
location:  Perry  Public  Library.  3753 
Main  Street.  Perry,  Ohio  44081 

Connecticut  Yankee  Atomic  Power 
Company,  Docket  No.  50-213,  Haddam 
Neck  Plant.  Middlesex  Countv. 
Connecticut 

Date  of  application  for  amendment 
lanuary  17.  1994 

Brief  description  of  amendment:  The 
amendment  removes  Technical 
Specification  3/4.4.12.  'Failed  Fuel 
Rods'  and  its  associated  Bases  Section 
3/4.4.12. 

Date  of  Issuance:  May  1 7. 
1994Effective  date:  As  of  the  date  of 
issuance  to  be  implemented  Within  30 
(lavs. 


Amendment  No.:  171 

Facility  Operating  License  No.  DPR- 
61.  Amendmcmt  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  February  16.  1994  (59  FR 
7687)  The  Commission's  related 
evaluation  of  this  amendment  is 
contained  in  a  Safety  Evaluation  dated 
May  17,  1994. No  significant  hazards 
consideration  comments  received:  No. 

Local  Public  Document  Boom 
/orar/o/)  Russell  Librarv',  123  Broad 
Stn-.et.  Middletown.  Connecticut  06457 

Entergy  Operations.  Inc..  Docket  No. 
50-313.  Arkansas  Nuclear  One,  I  :nil 
No.  1,  Pope  County.  Arkansas 

Date  of  amendment  request:  March 
19. 1993 

Brief  description  of  amendment:  The 
amendment  changed  Technical 
Specification  4.18.6  and  Table  4.18-2  tn 
make  the  requirements  for  C-3  reports 
on  steam  generator  tube  inspectiogs 
consistent  with  the  Babcock  &  Wilcox 
Standard  Technical  Specifications  Date 
of  issuance:  Mav  19.  19g4Effective  date: 
May  19.  1994 

Amendment  No.:  1 72 

Facility  Operating  License  No.  DPR- 
51,  Amendment  revised  the  Technical 
Specificatifins. 

Date  of  initial  notice  in  Federal 
Register:  fuly  21.  1993  (58  FR  39049) 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluaticn  dated  .Mav  19.  1994. .No 
significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Boom 
location:  Tomlinson  Library.  .Arkansas 
Tt;rh  Iniversitv.  Russellville.  .•\rk;irsas 
72801 

Florida  Power  and  Light  Companv, 
Docket  .\os,  50-250  and  50-251,  Turkey 
Point  Plant  I  nits  3  and  4,  Dade  fiounty. 
Florida 

Datf  oj  application  jor  aim  luUui-nts 
September  3.  1993 

Brief  description  of  amendments  ■ 
Ttiesi!  amendments  eliminate  the 
r.'liance  on  the  five  "cranking"  diesei 
generators  by  replacing  the  motor  dri\  .r 
on  one  of  the  standby  steam  ^I'rierator 
fcedwatf-r  pumps  with  a  dedicated 
(iiesel  driver. 

Date  of  issuance:  May  20.  1994 

Effective  date:  May  20.  1994 

Amendment  Nos.  164  and  158Fac)lit>. 
Operating  Lif:enses  Nos.  DPR-31  and 
I)1'R-41:  Amendments  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  0(  tuber  13.  1993  (58  FR 
52985)  The  Commission  s  related 
evaluation  of  the  amendments  is 
contaiii^'d  in  a  Saft^tv  Evaluation  <litt«-<l 
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Nuclear  Stat  on 
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November  3( 

Brief  desct  ption 
amendment 
SpeciScatioi^ 
protective  a 
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Corporation,  et  al., 
-289,  Three  Mile  Island 

,  Unit  No.  1,  Dauphin 
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•May  23.  1994 
;  As  of  the  date  of 
implemented  \vithin  30 


No..  184 

License  \o.  DPR- 
revised  the  Technical 


1  ial  notice  in  Federal 

19.  1994  (59  FR  2867). 
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Evaluation ^ited  May  23,  1994. No 
significant  h£  zards  consideration 
comments  re(  eived:  No. 

Local  Publi  c  Document  Boon) 
location:  Gov  ?rnment  Publications 
Section,  State  Library  of  Pennsylvania. 
Walnut  Stree  and  Commonwealth 
Avenue,  Box  1601,  Harrisburg. 
Pennsylvania!  1 7105. 


ilities  Company,  Cajun 
r  Cooperative,  and 

Inc.,  Docket  \o. 
Bend  Station.  Unit  1, 
Parish,  Louisiana 


ndment  request:  March  3, 
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the  amendment  is  contained  in  a  Safety 
Evaluation  dated  May  19,  1994. No 
significant  hazards  consideration 
comments  received.  No. 

Local  Public  Document  Room 
location:  Govemmenl  Documents 
Department,  Louisiana  State  University, 
Baton  Rouge,  Louisiana  70803 

lES  Utilities  Inc.,  Docket  No.  50-331, 
Duane  Arnold  Energy  Center,  Linn 
County,  Iowa 

Date  of  application  for  amendment: 
January  21.  1994 

Brief  description  of  amendment:  The 
amendment  revised  the  Technical 
Specifications  by  changing  the  name  of 
one  operator  and  one  of  the  owners  of 
the  Duane  Arnold  Energy  Center  from 
Iowa  Electric  Light  and  Power  Com  pan  v 
to  lES  Utilities  Inc.  The  title  of  the 
position  responsible  for  the 
management  of  the  Nuclear  Division  has 
also  been  changed  to  Vice  President, 
Nuclear  from  Manager-Nuclear  Division. 
One  blank  page  was  deleted  and  several 
other  editorial  changes  w  ere  made. 
Pages  1  through  4  of  the  Facility 
Operating  License  were  revised  to 
reflect  the  corporate  name  change  and  a 
spelling  error. 

Date  of  issuance:  Mh\  13,  1994 

Effective  date:  May  13. 1994 

Amendment  No.:  1^8 

Facility  Operating  License  No.  DPR- 
49.  Amendment  revised  the  license  and 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  March  2. 1994  (59  FR  10008) 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  May  13,  1994.No 
significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Cedar  Rapids  Public  Library. 
500  First  Street.  S.  E.,  Cedar  Rapids.' 
Iowa  52401. 

lES  Utilities  Inc.,  Docket  No.  50-331. 
Duane  Arnold  Energy  Center,  Linn 
County,  Iowa 

Date  of  application  for  amendment: 
December  22,  1993 

Brief  description  of  amendment:  The 
amendment  revised  the  Technical 
Specifications  by  correcting  several 
typographical  and  administrative  errors. 

Date  of  issuance:  May  18,  1994 

Effective  date:  May  18,  1994 

Amendment  No.:  199 

Facility  Operating  License  No.  DPR- 
49.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  March  2,  1994  (59  FR  10008) 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  Mav  18,  1994  .No 


significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Cedar  Rapids  Public  Library. 
500  First  Street.  S.  E.,  Cedar  Rapids. 
Iowa  52401. 

Northeast  Nuclear  Energy  Company,  et 
ai.,  Docket  No.  50-336,  Millstone 
Nuclear  Power  Station,  Unit  No.  2,  New 
London  County,  Connecticut 

Date  of  application  for  amendment: 
April  14,  1994,  as  supplementedApril 
20. 1994. 

Brief  description  of  amendment:  The 
amendment  revises  the  Technical 
Specifications  (TS)  to  change  the 
laboratory  testing  protocol  for  the 
charcoal  absorbers  for  the  Control  Room 
Emergency  Ventilation  System  (TS 
3.7.6.1),  the  Enclosure  Building 
Filtration  System  (TS  3.6.5.1)  and  the 
Storage  Pool  Ventilation  System  (TS 
3.9.15). 

Date  of  issuance:  May  23,  1994 

Effective  date:  As  of  the  date  of 
issuance  to  be  implemented  wiihin30 
days. 

Amendment  No.:  175 

Facility  Operating  License  No.  DPR- 
65.  Amendment  revised  the  Technical 
Specifications.  Public  comments 
requested  as  to  proposed  no  significant 
hazards  consideration:  Yes  (59  FR 
23085.  May  4.  1994)  That  notice 
provided  an  opportunity  to  submit 
comments  on  the  Commission's 
proposed  no  significant  hazards 
consideration  determination.  No 
comments  have  been  received.  The 
notice  also  provided  for  an  opportunity 
to  request  a  hearing  by  June  3,  1994,  but 
indicated  that  if  the  Commission  makes 
a  final  no  significant  hazards 
consideration  determination  any  such 
hearing  would  take  place  after  issuance 
of  the  amendment.The  Commission's 
related  evaluation  of  the  amendment, 
finding  of  exigent  circumstances,  and 
final  determination  of  no  significant 
hazards  consideration  are  contained  in 
a  Safety  Evaluation  dated  May  23.  1994 

Local  Public  Document  Room 
location:  Learning  Resource  Center, 
Three  Rivers  Community-Technical 
College,  Thames  Valley  Campus,  574 
New  London  Turnpike,  Norwich. 
Connecticut  06360. 

Northern  States  Power  Company. 
Docket  Nos.  50-282  and  50-306,  Prairie 
Island  Nuclear  Generating  Plant,  Unit 
Nos.  1  and  2,  Goodhue 
County.Minnesota 

Date  of  application  for  amendments: 
February  14.  1994 

Brief  description  of  amendments:  The 
amendments  revise  Technical 
Specifications  to  reflect  the  new 


<.(j;ifiguralion  for  the  Unit  1  48()V 
safeguards  bus  arrangement  (two  4H0\' 
s.nfeguards  buses  fed  by  each  4160V 
safeguards  bus).  These  changes  make 
the  specifications  the  same  for  both 
units  since  the  configuration  for  tht;  two 
units  will  become  the  same  at  the 
completion  of  the  current  outage. 
Dote  of  issuance:  May  17.  1994 
Effective  date:  May  17,  1994 
Amendment  Nos.:lU)  &  103 
Facility  Operating  License  A<;.s.  Dl'K- 
42  and  DPR-60.  Amendment.^  nnisod 
theTet;hnicaI  Specifications. 

Date  of  initial  notice  in  Federal 
Register  March  30.  1994  (59  FR  14H92) 
The  Commission's  related  eviluation  of 
the  amendments  is  contained  in  a  Safety 
Evaluation  dated  May  17.  1994.No 
significant  hazards  consideration 
comments  received:  No, 

Local  Public  Document  Room 
locution:  Minneapolis  Public  Library. 
Technology  and  Science  Deparimenl. 
300  Nicollet  Mall.  Miiineapoli.s. 
Minnesota  55401. 

Power  Authority  of  The  State  of  New 
York,  Docket  No.  50-286,  Indian  Point 
Nuclear  Generating  Unit  No.  3. 
Westchester  County,  New  York 

Date  of  application  for  nwftidinrrU: 
f.muary  6,  1993 

Brief  description  of  amendment:  Tin- 
amendment  revised  the  Technical 
Specifications  (TS)  to  incorporate  tho 
following  changes: 

(1)  The  residual  heat  rcnioval  (RHK) 
pump  flow  calibration  frequency 
(specified  in  TS  Table  4.1-1)  was 
changed  to  accommodate  operation  on  a 
■^4-nionth  cycle. 

(2)The  RliR  loop  isohition  valve 
automatic  isolation  and  interlock  testing 
frequency  (specified  in  TS  Table  4.1-.'>) 
was  changed  to  acconuuodate  operation 
on  a  24-month  cycle. 

(3)The  RHR  system  leakage  testing 
frequency  (::.pt'(.ii"iod  'n  TS  Section 
4.4.1.4)  was  changed  to  accommodate 
operation  on  a  24-month  cycle. 

(4)The  recirculation  pump  testing 
Irequoncy  (specified  in  TS  Section 
4.5  B.l.a)  was  changed  to  accommodate 
f'peration  on  a  24-month  cvcle. 

(."))The  accumulator  chock  valve 
ofH-rability  testing  frequency  (specified 
in  TS  Section  4.5.B.2.b)  was  changed  to 
accommodate  operation  on  a  24-nionth 
cycle. 
'  (6)The  safety  inje<:tio7i  (SD/RHK  check 
valve  gross  leakage  testing  frequency 
(specified  in  TS  Section  4.5.B.2.c)  was 
changed  to  accommodate  operation  on  a 
24-niontli  cycle. 

These  changes  followed  the  guidance 
provided  in  Generic  Lj'tter  91-04, 
"Changes  in  Technical  Specification 
Surveillance  Intervals  to  Accommodate 
.1  24-Month  Fuel  Cycle."  as  applicable. 
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In  addition,  the  gross  leakage 
surveill3nf:e  requirements  forc:erlaiii  SI/ 
RHR  .system  check  valves  (specified  in 
TS  Section  4.5.B.2.d)  was  changed  to 
implement  requirements  ns  set  forth  in 
NRC  generic  letter,  dated  Februar>-  23. 
1980.  regarding  testing  of  low  pr^issun; 
injection  (LFI)/R}IR  check  valves. 
Therefore,  Item  .\.5  of  the  February  11. 
19H0.  Connmia'ory  Order  is  considered 
rescinded. 
Date  ofissunmv:  Mav  20,  1994 
Effective  date:  As  of  the  date  of 
issuance  to  be  implemented  within  .51) 
days. 

Amendment  So.:  148 

Facility  Operating  License  No.  UPK- 
64:  .Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  m  Federal 
Register  February  17, 1993  (58  FR 
8777)  The  Commission's  related 
evaluation  of  the  amendment  is 
c:ontained  in  a  Safety  Evaluation  d.ited 
May  20.  1994.No  significant  hazards 
con.sideration  comments  received:  ,\'o 

Local  Public  Document  Room 
location:  White  Plains  Public  Library. 
100  Marline  Avenue.  White  Plains.  New 
York  10610. 

Public  Sen-ice  Electric  &  Gas  Companv. 
Docket  No.  50-354.  Hope  Creek 
Generating  Station,  Salem  County.  New 
Jersey 

Dote  of  application  for  amendment: 
CX;tober  18.  1993.  and  suplenent  dated 
March  7. 1994 

Brief  description  of  amendment:  This 
amendment  revised  TS  3/4.3.2  and 
associated  Bases  to  increase  surveillance 
test  inter\ais  and  add  out-of-ser\ice 
times  for  isolation  actuation 
instnnnentafion.  The  c:hanges  are  in 
ac<.ordance  with  C/eneral  Electric 
Company's  Licensing  Topical  Reports 
which  have  been  previously  reviewed 
and  approved  by  the  NRC  staff. 
Date  of  issuance:  May  25.  1994 
Effective  date:  As  of  date  of  i.ssuaiu  e 
and  shall  be  implemented  within  60 
days  of  the  date  of  issuance. 
Amendment  No.:  70 
Facility  Operating  License  No.  Nl'F- 
57:  This  amendment  revised  thi: 
Technical  Specifications. 

Date  of  initial  notice  In  Federal 
Register  December  8.  1993  (5B  FR 
64615)  The  Commission's  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
May  25.  1994. No  significant  hazards 
consideration  comments  recei\ed:  No 

Local  Public  Document  Room 
location:  Pennsville  Public  Library.  19ii 
S.  Broadway.  Pennsville.  New  lerscn 
08070 


Public  Ser\ice  Electric  &  Gas  Company. 
Docket  No.  50-354.  Hope  Creek 
(icnerating  Station,  Salem  Cuuntv.  .New 
Jersey 

Date  of  application  for  amendnirnt: 
October  26.  1993  and  supplement(>d  by 
letter  dated  Det.ember  14.  1993. 

Brief  description  of  amendment:  The 
amendment  request  revised  the 
MINIMUM  CHANNELS  OPER.ABLE 
requirement  for  suppression  pool  water 
ttMiiperature  instalments.  Accident 
Monitoring  ACTION  STATEME.NTS. 
and  n>nioves  ACTIONS  and 
Surveillance  Requirements  for 
suppression  chamber  temperature  and 
level  instruments. 

Dote  of  issuance:  May  25.  1994 

Effective  date:  May  25,  1994 

.■\mendment  A'o.;  71 

Facility  Operating  Licen.^e  No.  NPl  ■ 
57:  This  amendment  revised  (he 
'IV(.hiiic:al  Spec:ifi(:ations. 

Dnte  of  initial  notice  in  Federal 
Register  December  22.  1993  (58  FR 
67»61)  The  Commission's  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  duled 
May  25.  1994. No  significant  hazards 
•  onsideration  comments  received:  .No 

Loral  Public  Document  Room 
/oro/ion;  Pennsville  Public  Library.  19(1 
S.  Broadway.  Pennsville.  New  Ji-rscv 
08(17(1 

.Southern  .Nuclear  Operating  Companv. 
Inc..  Docket  Nos.  50-348  and  50-364. 
Joseph  M.  Farley  Nuclear  Plant,  Units 
J  and  2,  Houston  County,  Alabama. 

Date  of  amendments  request:  Ot;t()l>er 
1-}.  1993 

Brief  desiriplion  of  amendn;ci!ts:T]ie 
requested  changes  incorporate  changes 
allowing  longer  sur\eillance  lest 
intervals  (STIs)  and  allowed  outage 
times  (.AOTs)  for  the  reactor  trip  .s\sleiii 
(RTS)  and  engineered  safety  h-atures 
actuation  system  (ESFAS) 
instrumentation  into  the  Techiiicjil 
S|)e(  ifications.  Tlie  proposed  changes 
also  revise  certain  RTS/ESFAS 
limctions.  minimum  channels  operable, 
(haiinei  calibration,  and  channel 
functional  test  requirements  to  ensure 
they  are  in  concert  with  the 
Westinghouse  Standard  Technit.al 
Sjiecifications  and  WCAP- 10271. 
■'Evaluation  of  Surveillam.e  Frequencies 
and  Out-of- Service  Times  for  Reactor 
Protection  Instrumentation  Svsli;ms" 
Dnte  of  issuance:  May  16,  1994 
Effective  date:  May  16,  1994 
Amendment  Nos.:  107  and  99 
Facility  Operating  License  Nos.  .\P1"- 
2  and  NPF-8.  Amendments  revi.se  the 
Technical  Specifications. 

Dote  of  initial  notice  in  Federal 
Register  April  13.  1994  (57  FR  17(iij.-,) 
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the  amendments  are  contained  in  a 
Safety  Evaluation  dated  May  23.  1994. 
No  significant  hazards  consideration 
comments  received:  None 

Local  Public  Document  Boom 
location:  Chattanooga-Hamilton  County 
Library,  1101  Broad  Street,  Chattanooga, 
Tennessee  37402 

Tennessee  Valley  Authority,  Docket 
Nos.  50-327  and  50-328,  Sequoyah 
Nuclear  Plant,  Units  1  and  2,  Hamilton 
County,  Tennessee 

Date  of  application  for  amendments: 
October  1,  1993;  supplemented  March 
29,  1994  (TS  93-09) 

Brief  description  of  amendments:  The 
amendments  revise  the  setpoints  and 
time  delays  for  the  Auxiliary  Feedwater 
loss  of  power  and  6.9  kv  shutdown 
board  loss-of-voltage  and  degraded- 
voltage  instrumentation.  In  addition,  the 
description,  total  number  of  channels, 
channels  to  trip,  minimum  channels 
operable,  actions,  trip  setpoints, 
allowable  values,  channel  checks,  and 
channel  functional  test  requirements  for 
loss-of-power  instrumentation  have 
been  revised. 

Date  of  issuance:  Mav  24,  1994 

Effective  date:  May  24,  1994 

Amendment  \'os.:  182  and  174 

Facility  Operating  License  \'os.  DPR- 
77  and  DPR-79:  Amendments  revise  the 
technical  specifications. 

Date  of  initial  notice  in  Federal 
Register:  February  2,  1994  (59  FR  4947) 
The  Commission's  related  evaluation  of 
the  amendments  are  contained  in  a 
.Safety  Evaluation  dated  May  24. 
1994. No  significant  hazards 
consideration  comments  received:  None 

Local  Public  Document  Room 
location:  Chattanooga-Hamilton  Countv 
Library.  1101  Broad  Street,  Chattanooga, 
Termessee  37402 

TU  Electric  Company,  Docket  Nos.  50- 
445  and  50-446,  Comanche  Peak  Steam 
Electric  Station,  Unit  Nos.  1  and  2, 
Somervell  County,  Texas 

Date  of  amendment  request:  .March 
30, 1994 

Brief  description  of  amendments:  The 
proposed  amendments  revise  the 
technical  specifications  bv  adding  an 
alternative  method  for  verifying  that  the 
emergency  diesel  generator  fuel  oil 
meets  requirements. 

Date  of  issuance:  May  13,  1994 

Effective  date:  May  13,  1994,  to  be 
implemented  within  30  days  of 
issuance. 

Amendment  t\'os.:  Unit  1  - 
Amendment  No.  24;  Unit  2  - 
-Amendment  No.  10 

Facility  Operating  License  Mos.  NPF- 
87  and  NPF-89.  The  amendments 
revised  the  Technical  Specifications. 


Date  of  initial  notice  in  Federal 
Register:  April  13,  1994  (59  FR  1760b) 
The  Commission's  related  evaluation  of 
the  amendments  is  contained  in  a  Safoly 
Evaluation  dated  May  13.  1994  No 
significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  University  of  Te.xas  at 
Arlington  Library,  Government 
Publications/Maps,  701  South  Coopor. 
P.O.  Box  19497,  Arlington,  Texas  760)'* 

Virginia  Electric  and  Power  Company, 
et  al.,  Docket  Nos.  50-338  and  50-339, 
North  Anna  Power  Station,  Units  No.  1 
and  No.  2,  Louisa  County,  Virginia 

Date  of  application  for  amendments- 
February  25,  1994 

Brief  description  of  amendments:  Thi' 
amendments  revise  the  sun.eillance 
frequency  of  the  nozzles  in  the  Quench 
.Spray  and  Recirculation  Spray  .Systems 
from  5  to  10  years.  The  change  is  in 
accordance  with  NRC  Generic  Letter  93- 
05,  "Line-Item  Technical  Specifications 
Improvements  to  Reduce  Surveillance 
Requirements  at  Power  Operation," 
dated  September  27,  1993. 

Date  of  issuance:  May  16,  1994 

Effective  date:  May  16,  1994 

.Amendment  Nos.:  182  and  163 

Facility  Operating  LJcense  Nos.  .\'PF- 
4  and  NPF-7.  Amendments  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  April  13,  1994  (59  FR  17608) 
The  Commissions  related  evaluation  of 
the  amendments  is  contained  in  a  Safety 
Evaluation  dated  May  16,  1994No 
significant  hazards  consideration 
comments  received:  .No. 

Local  Public  Document  Room 
location:The  Alderman  Library,  Specis} 
Collections  Department,  University  of 
Virginia,  Charlottesville,  Virginia  22903- 
2498. 

Virginia  Electric  and  Power  Company, 
et  al..  Docket  Nos.  50-338  and  50-339, 
North  Anna  Power  Station,  Units  No.  1 
and  No.  2,  Louisa  County,  Virginia 

Date  of  application  (or  amendments: 
October  4,  1993 

Brief  description  of  amendments: 
These  amendments  revise  the  NA-1&2 
Technical  Specifications  requirements 
to  allow  the  use  of  ZIRLO  material  for 
fuel  cladding. 

Date  of  issuance:  Mav  26,  1994 

Effective  date:  May  26,  1994 

Amendment  Nos.:  183  and  164 

Facility  Operating  LJcense  Nos.  NPF- 
4  and  NPF-7.  Amendments  rp\  ised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  October  27,  1993  (58  FR 
57859)  The  Commission's  related 
evaluation  of  the  amendments  is 
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contained  in  a  Safety  Evaluation  dated 
May  26, 1994. No  significant  hazards 
consideration  comments  received:  No. 

Local  Public  Document  Room 
location:  The  Alderman  Library,  Special 
Collections  Department.  University  of 
Virginia.  Charlottesville.  Virginia  22903- 
2498. 

Virginia  Electric  and  Power  Company. 
Docket  Nos.  50-280  and  50-281,  Surry 
Power  Station,  Unit  Nos.  1  and  2,  Surry 
County.  Virginia. 

Date  of  application  for  amendments: 
February  25,  1994 

Brief  description  of  amendments:  The 
amendments  revise  the  surveillance 
frequency  of  the  nozzles  in  the 
containment  spray  and  recirculation 
spray  systems  from  5  to  10  years. 

Date  of  issuance:  Mav  20!  1994 

Effective  date:  May  20,  1994 

Amendment  Nos.'l91  and  191 

Facility  Operating  License  \'os.  DPR- 
32  and  DPR-37:  Amendments  revised 
the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  April  13. 1994  (59  PR  17608) 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safetv 
Evaluation  dated  May  20,  1991. No 
significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Swem  Library,  College  of 
William  and  Mary,  Williamsburg. 
V^irginia  23185 

Notice  Of  Issuance  Of  Amendments  To  ' 
Facility  Operating  Licenses  And  Final 
Determination  Of  No  Significant 
Hazards  Consideration  And 
Opportunity  For  A  Hearing  (Exigent 
Public  Announcement  Or  Emergency 
Circumstances) 

During  the  period  since  publication  of 
the  last  biweekly  notice,  the 
Commission  has  issued  the  following 
amendments.  The  Commission  has 
determined  for  each  of  these 
amendments  that  the  application  for  the 
amendment  complies  with  the 
standards  and  requirements  of  the 
Atomic  Energy  Act  of  1954.  as  amended 
(the  Act),  and  the  Commission's  rules 
and  regulations.  The  Commission  has 
made  appropriate  findings  as  required 
by  the  Act  and  the  Commission's  rules 
and  regulations  in  10  CFR  Chapter  I. 
which  are  set  forth  in  the  license 
amendment. 

Because  of  exigent  or  emergency 
circumstances  associated  with  the  date 
the  amendment  was  needed,  there  was 
not  time  for  the  Commission  to  publish, 
for  public  comment  before  issuance,  its 
usual  30-day  Notice  of  Consideration  of 
Issuance  of  Amendment,  Proposed  No 
Significant  Hazards  Consideration 


Determination,  and  Opportunity  for  a 
Hearing. 

For  exigent  circumstances,  the 
Commission  has  either  issued  a  Federal 
Register  notice  providing  opportunity 
for  public  comment  or  has  used  local 
media  to  provide  notice  to  the  public  in 
the  area  surrounding  a  licensee's  facility 
of  the  licensee's  application  and  of  the  ' 
Commission's  proposed  determination 
of  no  significant  hazards  consideration. 
The  Commission  has  provided  a 
reasonable  opportunity  for  the  public  to 
comment,  using  its  best  efforts  to  make 
available  to  the  public  means  of 
communication  for  the  public  to 
respond  quickly,  and  in  the  case  of 
telephone  comments,  the  comments 
have  been  recorded  or  transcribed  as 
appropriate  and  the  licensee  has  been 
informed  of  the  public  comments. 

In  circumstances  where  failure  to  act 
in  a  timely  way  would  have  resulted,  for 
example,  in  derating  or  shutdown  of  a 
nuclear  power  plant  or  in  prevention  of 
either  resumption  of  operation  or  of 
increase  in  power  output  up  to  the 
plant's  licensed  power  level,  the 
Commission  may  not  have  had  an 
opportunity  to  provide  for  public 
comment  on  its  no  significant  hazards 
consideration  determination.  In  such 
case,  the  license  amendment  has  been 
issued  without  opportunity  for 
comment.  If  there  has  been  some  time 
for  public  comment  but  less  than  30 
days,  the  Commission  may  provide  an 
opportunity  for  public  comment.  If 
comments  have  been  requested,  it  is  so 
stated.  In  either  event,  the  State  has 
been  consulted  by  telephone  whenever 
possible. 

Under  its  regulations,  the  Commission 
may  issue  and  make  an  amendment 
immediately  effective,  notwithstanding 
the  pendency  before  it  of  a  request  for 
a  hearing  from  any  person,  in  advance 
of  the  holding  and  completion  of  any 
required  hearing,  where  it  has 
determined  that  no  significant  hazards 
consideration  is  involved. 

The  Commission  has  applied  the 
standards  of  10  CFR  50.92  and  has  made 
a  final  determination  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  basis  for  this 
determination  is  contained  in  the 
documents  related  to  this  action. 
Accordingly,  the  amendments  have 
been  issued  and  made  effective  as 
indicated. 

Unless  otherwise  indicated,  the 
Commission  has  determined  that  these 
amendments  satisfy  the  criteria  for 
categorical  exclusion  in  accordance 
with  10  CFR  51.22.  Therefore,  piu-suant 
to  10  CFR  51.22(b),  no  environmental 
impact  statement  or  environmental 
assessment  need  be  prepared  for  thest; 


amendments.  If  the  Commission  has 
prepared  an  environmental  assessment 
under  the  special  circumstances 
provision  in  10  CFR  51.12(b)  and  has 
made  a  determination  based  on  that 
assessment,  it  is  so  indicated. 

For  further  details  with  respect  to  the 
action  see  (1)  the  application  for 
amendment.  (2)  the  amendment  to 
Facility  Operating  License,  and  (3)  the 
Commission's  related  letter.  Safety 
Evaluation  and/or  Environmental 
Assessment,  as  indicated.  All  of  these 
items  are  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  the  Gelman  Building.  2120  L 
Street.  NW.,  Washington,  DC  20555.  and 
at  the  local  public  document  room  for 
the  particular  facility  involved. 

The  Commission  is  also  offering  an 
opportunity  for  a  hearing  with  respect  to 
the  issuance  of  the  amendment.  By  July 
8.  1994,  the  Hcensee  may  file  a  request 
for  a  hearing  with  respect  to  issuance  of 
the  amendment  to  the  subject  facility 
operating  license  and  any  person  whose 
interest  may  be  affected  by  this 
proceeding  and  who  wishes  to 
participate  as  a  party  in  the  proceeding 
must  file  a  written  request  for  a  hearing 
and  a  petition  for  leave  to  intervene. 
Requests  for  a  hearing  and  a  petition  for 
leave  to  intervene  shall  be  filed  in 
accordance  with  the  Commission  s 
"Rujes  of  Practice  for  Domestic 
Licensing  Proceedings"  in  10  CFR  Part 
2.  Interested  persons  should  consult  a 
current  copy  of  10  CFR  2.714  which  is 
available  at  the  Commission's  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street,  NW.,  Washington.  DC 
20555  and  at  the  local  public  document 
room  for  the  particular  facility  involved 
If  a  request  for  a  hearing  or  petition  for 
leave  to  inten'ene  is  filed  by  the  above 
date,  the  Commission  or  an  Atomic 
Safety  and  Licensing  Board,  designated 
by  the  Commission  or  by  the  Chairman 
of  the  Atomic  Safety  and  Licensing 
Board  Panel,  will  rule  on  the  request 
and/or  petition:  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  a  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714.  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  the  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
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which  may  be 
>roceeding  on  the 
rest.  The  petition  should 
specific  aspect(s)  of  the 
the  proceeding  as  to 
wishes  to  intervene, 
has  filed  a  petition  for 
or  who  has  been 
may  amend  the 
requesting  leave  of  the 
days  prior  to  the  first 
erence  scheduled  in  the 
such  an  amended 
fy  the  specificity 
described  above. 

15  days  prior  to  the  first 
scheduled  in  the 
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I  he  petition  to  intervene 
ude  a  list  of  the 
ch  axe  sought  to  be 
latter.  Each  contention 
1  specific  statement  of 
or  fact  to  be  raised  or 
addition,  the  petitioner 
)rief  explanation  of  the 

and  a  concise 
alleged  facts  or  expert 
upport  the  contention 
petitioner  intends  to 
he  contention  at  the 
itioner  must  also 
to  those  specific 
oduments  of  which  the 
ire  and  on  which  the 
s  to  rely  to  establish 
ejfcert  opinion.  Petitioner 
si^ficient  information  to 
dispute  e.xists  with 
a  material  issue  of  law 
r.s  shall  be  limited  to 
scope  of  the 
consideration.  The 
be  one  which,  if 
€  ntitle  the  petitioner  to 
er  who  fails  to  file  such 
iich  satisfies  these 

respect  to  at  least  one 
lot  be  permitted  to 
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id  to  intervene  become 
prAcee 


1  gem  ime 
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line  er 


teding,  subject  to  any 
order  granting  leave  to 
ve  the  opportunity  to 
in  the  conduct  of  the 
I  ig  the  opportunity  to 
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the  Commission  has 
f  rmination  that  the 
es  no  significant 
delation,  if  a  hearing  is 
not  stay  the 
amendment.  Any 
take  place  while  the 
effect. 

hearing  or  a  petition 
interiene  must  be  filedvvith 

I  he  Commission,  I  !..S. 
jlat(  rv  Commis-sion, 


I  le  i 


Washington.  DC  20555,  Attention- 
Docketing  and  Services  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  the  Gelman  Building. 
2120  L  Street,  NW.,  Washington,  DC 
20555,  by  the  above  date.  Whore 
petitions  are  filed  during  the  last  10 
days  of  the  notice  period,  it  is  requested 
that  the  petitioner  promptly  so  inform 
the  Commission  by  a  tolHree  telephone 
call  to  Western  Union  at  l-(800)  248- 
5100  (in  Missouri  1-(800)  342-6700). 
The  Western  Union  operator  should  be 
given  Datagram  Identification  Number 
N1023  and  the  following  message 
addressed  to  (Project  Director): 
petitioner's  name  and  telephone 
number,  date  petition  was  mailed,  plant 
name,  and  publication  date  and  page 
number  of  this  Federal  Register  notice. 
A  copy  of  the  petition  should  also  be 
sent  to  the  Office  of  the  General 
Counsel.  U.S.  Nuclear  Regu]<»lory 
Commission,  Washington.  DC  20555. 
and  to  the  attorney  for  the  licensee. 
Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  a  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
Atomic  Safety  and  Licensing  Board  that 
the  petition  and/or  request  should  be 
granted  based  upon  a  balancing  of  the 
factors  specified  in  10  CFR 
2.714(a)(l)(i)-(v)  and  2.714(d). 

Commonwealth  Edison  Company, 
Docket  No.  STN  50-457.  Braidwood 
Station,  Unit  No.  2,  Will  County, 
Illinois 

Date  of  application  for  anu-ndment: 
April  21.  1994 

Brief  description  of  amendment:  The 
amendment  effects  a  one-time  only 
change  to  Technical  Specification  (TS) 
Surveillance  Requirement  4.7.1.1  by 
adding  a  note  which  relieves 
Braidwood,  Unit  2,  from  compliance 
with  the  provisions  of  TS  4.0.4  until 
initial  entry  into  Mode  2.  This  will 
permit  Braidwood,  Unit  2.  to  reach 
Mode  3  to  reset  Main  Steam  Safety 
Valves  (MSSVs)  and  proceed  with  a 
startup.  The  amendment  is  applicable 
only  until  entry  into  Mode  2  following 
forced  outage  A2F27. 

Date  of  issuance:  May  IB.  1994 

Effective  date:  May  16,  1994 

Amendment  No.:  51 

Facility  Operating  License  .Vo.  NPF- 
77.  This  amendment  revised  the 
Techiiical  Specifications.  Public 
comments  requested  as  to  propost'd  no 
siginificant  hazards  consideration:  Yes. 
The  NRC  published  a  public  notice  of 
the  proposed  amendment,  issued  a 
proposed  finding  of  no  significant 
hazards  consideration  and  requested 


that  any  comments  on  the  proposed  no 
significant  hazards  consideration  be 
provided  to  the  staff  by  the  close  of 
business  on  May  12. 1994.  The  notice 
was  published  in  the  Joliet  News  Herald 
and  the  Morris  Daily  Herald  on  May  'J. 
1994.  No  comments  have  been  received. 

The  Commission's  related  evaluation 
of  the  amendment,  finding  of  exigent 
circumstances,  consultation  with  the 
stale  of  Illinois  and  final  no  significant 
hazards  consideration  determination  are 
contained  in  a  Safotv  Evaluation  dated 
May  IG.  1994. 

Attorney  for  licensee:  Michael  1. 
Miller,  Esquire:  Sidley  and  Austin,  One 
First  National  Plaza,  Chicago.  Illinois 
60690 

Local  Public  Document  Room 
location:  Wil.mington  Township  Fubln. 
Library,  201  S.  Kankakee  Street, 
Wilmington,  Illinois  60481 

NRC  Project  Director:  James  E.  Eher 

Dated  at  Rorkville.  Mar\'iand.  this  l.st  dnv 
of  June  1994. 

For  the  Nuclear  Regulatory  Co.'nmissidn 
Gus  C.  Lainas, 

Acting  Director.  Division  of  Reactor  ProjiTt^ 
-  l/II.  Office  of  Xuclear  Reactor  HH£iilnti(jn 
!FR  Dor.  94-1376.5  Filed  0-7-94:  8:4.S  iimj 
BHHng  Co<Je  7590-01  -F 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-440] 

The  Cleveland  Electric  Illuminating 
Company,  et  al.;  Notice  of  Issuance  of 
Amendment  to  Facility  Operating 
License 

The  U.S.  Nuclear  Regulatory 
Commission  (Commission)  has  issued 
Amendment  No.  61  to  Facility 
Operating  License  No.  NPF-58  issucni  to 
The  Cleveland  Electric  Illuminating 
Company,  et  al.  (the  licensee),  which 
revised  the  Technical  Specifications  for 
operation  of  the  Perry  Nuclear  Power 
Plant.  Unit  1.  located  in  Lake  County, 
Ohio.  The  amendinent  is  effective  as  of 
the  date  of  issuance. 

The  amendment  revised  the  Technical 
Specifications  to  permit  operation  of  the 
plant  with  only  a  single  recirculation 
loop  in  operation.  Several  editorial 
changes  were  also  made. 

The  application  for  the  amendinent 
complies  with  the  .standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954.  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations. 
The  Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in 
10  CFR  chapter  1,  which  are  set  forth  in 
the  license  amendment. 
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Notice  of  Consideration  of  Issuance  of 
Amendment  and  Opportunity  for 
Hearing  in  connection  with  this  action 
was  published  in  the  Federal  Register 
on  July  8,  1992  (57  FR  30275).  No 
request  for  a  hearing  or  petition  for 
leave  to  inter\'ene  was  filed  following 
this  notice. 

The  Commission  has  prepared  an 
Environmental  Assessment  related  to 
the  action  and  has  determined  not  to 
prepare  an  environmental  impact 
statement.  Based  upon  the 
environmental  assessment,  the 
Commission  has  concluded  that  the 
issuance  of  this  amendment  will  not 
have  a  significant  effect  on  the  quality 
of  the  human  environment  (58  FR 
65197). 

For  further  details  with  respect  to  the 
action  see  (1)  the  application  for 
amendment  dated  June  28,  1991,  (2) 
Amendment  No.  61  to  License  No.  NPF- 
58,  (3)  the  Commission's  related  Safety 
Evaluation,  and  (4)  the  Commission's 
Environmental  Assessment.  All  of  these 
items  are  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  the  Gelman  Building.  2120  L 
Street  NW.,  Washington,  DC  20555,  and 
at  the  local  public  document  room 
located  at  the  Perry  Public  Librar\',  3753 
Main  Street.  Perry"  Ohio  44081 . 

Dated  at  Rockville.  Maryland,  this  2nd  day 
of  June  1994. 

For  the  Nuclear  Regulator>-  Commission. 
Ion  B.  Hopkins, 

Senior  Project  Manager.  Project  Directorate 
111-3.  Division  of  Reactor  Protects  III.  IV. 
Office  of  Nuclear  Reactor  Regulation. 
(FR  Doc.  94-13866  Filed  6-7-94;  8:45  am) 
BILLING  CODE  75£O-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Forms  Under  Review  by  Office  of 
Management  and  Budget 

Agency  Clearance  Officer— John  J.  Lane 
(202) 942-8800. 

Upon  Written  Request  Copy  Available 
From:  Securities  and  Exchange 
Commission,  Office  of  Filings  and 
Information  Services.  Washington,  DC 
20549. 

Extension 

Rule  144A  Information  Request  From 
Intermediaries— File  Xo.  270-342 

Notice  is  hereby  given  pursuant  to  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3501  et  seq.).  that  the  Securities 
and  E,xchange  Commission 
("Commission")  has  requested 
extension  of  approval  to  collect 
information  from  approximately  35 


intermediaries  about  participants  in  the 
market  for  securities  eligible  for  resale 
under  Rule  144 A. 

The  staff  estimates  that  the 
information  collection  will  result  in 
approximately  10  responses  per 
respondent  at  an  estimated  .75  burden 
hours  per  response  for  a  total  burden  of 
262.5  hours. 

General  comments  regarding  the 
estimated  burden  hours  should  be 
directed  to  the  OMB  Clearance  Officer 
for  the  Securities  and  Exchange 
Commission  at  the  address  below.  Any 
comments  concerning  the  accuracy  of 
the  estimated  average  burden  hours  for 
compliance  with  Commission  rules  and 
forms  should  be  directed  to  John  J.  Lane. 
Associate  Executive  Director,  Securities 
and  Exchange  Commission,  450  Fifth 
Street.  NW..  Washington,  DC  20549  and 
OMB  Clearance  Officer  for  the 
Securities  and  E.xchange  Commission. 
Office  of  Management  and  Budget,  room 
3201,  New  Executive  Office  Building. 
Washington.  DC  20503  (Project  No. 
3235-0407). 

Dated.  June  1.  1994. 
Jonathan  G.  Katz, 

Secretory. 

IFR  Doc.  94-1.^877  Filed  6-7-94;  8:45  ami 

BILLING  CODE  8010-01-M 


Rule  Under  Review  by  Office  of 
Management  and  Budget 

Agency  Clearance  Officer:  John  J.  Lane 
(202) 942-6800. 

Upon  Written  Request,  Copy  Available 
From:  Securities  and  E.xchange 
Commission,  Office  of  Filings  and 
Information  Services,  450  Fifth  Street. 
NW.,  Washington,  DC  20549. 

New  Proposed  Rule 

Proposed  Rule  l7f-6—File  No.  270-392 

Notice  is  hereby  given  that  pursuant 
to  the  Paperwork  Reduction  Act  of  1980 
(44  U.S.C.  3501  et  seq.].  the  Securities 
and  Exchange  Commission  has 
submitted  for  OMB  approval  proposed 
rule  17f-6  under  the  Investment 
Company  Act  of  1940. 

The  rule  would  permit  registered 
management  investment  companies  to 
use  futures  commission  merchants 
("FCMs")  and  commodity  clearing 
organizations  as  custodians  of  their 
assets  in  connection  with  futures 
contracts  and  commodity  options 
regulated  under  the  Commodity 
Exchange  Act  ("CEA"). 

It  is  estimated  that  2.614  total 
respondents  (2.200  investment 
companies.  335  adviser/delegates,  and 
79  FCMs)  may  expend  an  estimated 
17.937  total  burden  hours  meeting  the 


rule's  requirements  during  the  first  year 
following  the  adoption  of  proposed  rule 
17f-6. 

Direct  general  comments  to  the  OMB 
Clearance  Officer  for  the  Securities  and 
Exchange  Commission  at  the  address 
stated  below.  Direct  any  comments 
concerning  the  accuracy  of  the 
estimated  average  burden  hours  for 
compliance  with  SEC  rules  to  John  J. 
Lane,  Associate  Executive  Director, 
Securities  and  Exchange  Commission 
450  Fifth  Street,  NW..  Washington.  DC 
20549,  and  OMB  Clearance  Officer  for 
the  Securities  and  Exchange 
Commission.  Office  of  Information  and 
Regulatory  Affairs.  Office  of 
Management  and  Budget.  New 
E.xecutive  Building.  Washington.  DC 
20543. 

Dated:  May  18.  1994. 
Jonathan  G.  Katz, 

Secretar\\ 

IFR  Dor.  94-13879  Filed  6-7-94.  8:45  am) 

BILLING  CODE  80tO-01-M 


Self-Regulatory  Organizations; 
Chicago  Stock  Exchange, 
Incorporated;  Application  for  Unlisted 
Trading  Privileges  in  Two  Over-the- 
Counter  Issues  and  To  Withdraw 
Unlisted  Privileges  in  Two  Over-the- 
Counter  Issues 

Iui)e  2.  1994. 

On  May  26.  1994.  the  Chicago  Stock 
Exchange.  Inc.  ( "CHX").  subnHtted  an 
application  for  unlisted  trading 
privileges  ("UTP")  pursuant  to  section 
12(f)(1)(C)  of  the  Securities  E.xrhdiige 
Act  of  1934  ("Act")  in  the  following 
over-the-counter  ("OTC")  securities,  i.v  . 
securities  not  registered  under  section 
12(b)  of  the  Act. 


File  No. 


7-12503 


7-12504 


Issuer 


Tellabs  Incorporated. 
Common  Stock. 
No  par  value. 
Powersoft  Corporation 
Comnwn  Stock. 
S.00167  par  value. 


The  above-roforenced  issues  are  being 
applied  for  as  replacements  for  the 
following  securities,  which  form  a 
porticn  of  the  Exchange's  program  in 
which  OTC  securities  are  being  traded 
pursuant  to  the  granting  of  UTP. 

The  CHX  also  applied  to  withdraw 
UTP  pursuant  to  section  12(0(4)  of  the 
Act  for  the  following  issues: 


File  No. 


7-12505 


Sym- 

tX}l 


INNN 


Isstjer 


lntefacl(vc'  ."Vertvork. 
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File  No. 


-12506  .. 
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Billing  code 


ipe 


[Release  No. 
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34-  J4f44.  File  No.  SR-NASD- 


Orgarizations;  Notice 
Granting 

of  Proposed 
the  National 
Securities  Dealers,  Inc., 
^terim  Extension  of  the 
Service  Through 
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tion  19(b)(1). if  the 
e  Act  of  1934 
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tion  of  Securities 
ASD")  filed  with  the 
^xchange  Commission 

the  proposed  rule 
rlbed  in  Items  1.  II  and  111 


.S  C, 


below,  which  Items  have  been  prepared 
by  the  NASD.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons  and  is 
simultaneously  approving  the  proposal. 

I.  Self-Regulatory  organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

On  luiie  1.  1990.  the  NASD,  through 
a  subsidiary  corporation,  initiated 
operation  of  the  OTC  Bulletin  Board 
Service  ("OTCBB  Ser\  ice"  or  "Service") 
in  accord  with  the  Commission's 
approval  of  File  No.  SR-NASD-88-19. 
as  amended. 1  The  OTCBB  Service 
provides  a  real-time  quotation  medium 
that  .NASD  member  firms  can  elect  to 
use  to  enter,  update,  and  retrieve 
quotation  information  (including 
unpriced  indications  of  interest)  for 
securities  traded  over-the-counter  that 
are  neither  listed  on  The  Nasdaq  Stock 
M.-irket"*"^  nor  on  a  primary  national 
securities  exchange  (collectively 
referred  to  as  "OTC  Equities"). - 
Essentially,  the  Service  supports  NASD 
members'  market  making  in  OTC 
Equities  through  authorized  Nasdaq 
Workstation  units.  Real-time  access  to 
quotation  information  captured  in  the 
Service  is  available  to  subscribers  of 
Le\  el  2/3  Nasdaq  servic  e  as  well  as 
subscribers  of  vendor-sponsored 
services  that  now  carry  OTCBB  Ser\ice 
data  The  Service  is  currently  operating 
under  interim  approval  that  expires  on 
June  1.  1994.' 

The  NASD  hereby  files  this  p.'-oposed 
rule  change,  pursuant  to  section  19(b)(1) 
of  the  Act  and  Rule  19l)-4  thereunder, 
to  obtain  auihorization  for  an  interim 
extension  of  the  Service  through 
September  1.  1994.  During  this  i:iter\-al. 
theie  will  be  no  materia!  change  in  the 
OTCBB  Sen  ice's  operational  features, 
absent  Commi.ssiun  approval  of  a 
corresponding  Rule  U)[>-4  filing. 

II.  Self-Regijlafory  Organiyation's 
•Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commi.<5sio]i,  the 
N.^.SD  included  state.ments  concerning 
the  purpose  of  ar.d  basis  For  the 


•  .Sfi  urines  and  Em  rwr.ge  Aa  Ri')p.dse  \o.  27975 
IMay  1.  19<)0l,  55  FR  19124  (May  8.  1990). 

-With  the  Corr.m:s.s!(j!)'s  recent  dpprov«!  of  File 
No.  SR-N.ASD-93-24. 1.he  universe  uf  securities 
<;li|eil)!e  .'^or  quotation  in  Ih^  OTCBB  now  includes 
certain  equities  listed  on  nTj;Jonii!  stcrt;k  exchanges 
thai  do  no;  qualitv  for  disseniinoiion  of  transaction 
rtpons  via  the  fi.cilities  of  the  Consolidated  Tape 
Assniialion.  .Securities  Excliargf  .Xct  Reieas-i-  No 
.33.')07  Oanuary  24.  19S4).  59  FR  4iOO  (o.'tler 
approving  File  N'o.  .SR-N.^;;D-'J.3-24:. 

■.Securities  Exch.irce  .^t;  Kiie.i.>*  S^^.  :)383'» 
(M.in  :i  3 1 ,  1 WK 1.  .S'J  KK  ; f.faf.7 


proposed  rule  change  and  discussed  anv 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  NASD  has 
prepared  summaries,  set  forth  in 
sections  (A).  (B),  and  (C)  below,  of  thf 
most  significant  aspects  of  such 
statements. 

A.  Self-Rtigulatory- Organization's 
Statement  of  the  Purpose  of,  and 
Statutory-  Basis  for.  the  Proposed  Rv.U- 
Change 

1.  Purpose 

The  purpose  of  this  filing  is  to  ensure 
continuity  in  the  operation  of  the 
OTCBB  Service  while  the  Commission 
considers  an  earUer  NASD  rule  filinp 
(File  No.  SR-NASCV-92-7)  that 
requested  permanent  approval  of  the 
Service.  For  the  month  ending  .'\pril  30. 
1994.  the  Service  reflected  the  markft 
making  positions  of  392  NASD  member 
firms  displaying  quotations.''indicafions 
of  interest  in  approximately  4.83b  OTC 
Equities. 

During  the  proposed  extension, 
foreign  securities  and  American 
Depository  Receipts  (collectivelv. 
"foreign/ADR  issues")  will  remain 
subject  to  the  twice-daily,  update 
limitation  that  traces  back  to  the 
Commission's  original  approval  of  the 
fJTCBB  Service's  operation.  As  a  result, 
all  priced  bids/offers  disp!?yed  in  the 
Service  for  foreign/ADR  issues  will 
remain  indicative. 

In  conjunction  with  the  stail-itp  of  the 
Service,  in  1990,  the  NASD 
implemented  a  filing  requirement 
(imder  section  4  of  Schedule  H  to  the 
N.-\SD  By-l,a\vs)  and  review  procedu.'^es 
to  verify  member  firms'  compliance 
with  Rule  1  jc2-ll  under  the  Act. 
During  the  proposed  extension,  this 
review  process  will  continue  to  be  a;; 
importai^l  component  cf  the  NASD's 
oversight  of  broker-dealers'  market 
making  in  OTC  Equities.  The  NASD  .-.iso 
expects  to  work  closely  with  the 
Commission  staff  in  developing  further 
enhancements  to  the  Service  to  fulfill 
the  market  structure  requirements 
mandated  by  the  Securities  Enforcemeiit 
Remedies  and  Penny  Stock  Reform  Act 
of  1990,  particularly  section  17B  of  the 
Act.M'be  NASD  notes  that 


••On  November  24.  19'J2.  the  N.ASD  filed  ;>:. 
application  with  the  Commission  for  interir.i 
designation  of  the  Service  as  an  autoinaled 
qiiot.iticn  system  pursuant  to  section  17B(i))  oi  i:. 
Act.  On  Decemljer  30.  1992.  the  Conimission 
K-'anted  Quaiifv  ing  Electronic  Quotation  Svster.. 
"(QhQS")  status  for  the  Service  lor  purposes  of 
cirtaiii  penny  stock  rules  that  Liecdnie  elfective  i'! 
[iinuarv  1.  I'l'.rt.  On  August  26.  199.3.  the 
(;ommis;.:o!i  sr.mlecl  the  N.^.SD■s  reijuest  for  .in 
extcnsH.i:  n;  yKQS  slulus  until  such  time  a.s  th-- 


Federal  Register  /  Vol.  59.  No.  109  /  Wednesday.  Junu  8.  1994  /  Notices 


29647 


iinplnmentation  of  the  Reform  Act 
entails  Commission  rulemaking  in 
several  areas,  including  the 
development  of  mechanisms  for 
gathering  and  disseminating  reliable 
quotation/transaction  infonnation  for 
"penny  stocks." 

2.  Statutorj'  Basis 

The  NASD  believes  that  the  proposed 
rulr  change  is  consistent  ivith  sections 
nA(a)(l).  15A(b)(6)  and  (11).  and 
section  17B  of  the  Act.  Section  llA(a)(l) 
sets  forth  the  Congressional  findings 
and  policy  goals  respecting  operational 
enhancements  to  the  securities  markets. 
Basically,  the  Congress  found  that  new 
data  processing  and  communications 
techniques  should  be  applied  to 
improve  the  efficiency  of  market 
operations,  broaden  distribution  of 
market  information,  and  foster 
competition  among  market  participants. 
Sw;tion  15A(b)(6)  requires,  among  other 
things,  that  the  NASD's  rules  promote 
just  and  equitable  principles  of  trade, 
facilitate  securities  transactions,  ami 
protect  public  investors.  Subsection  (H) 
thereunder  authorizes  the  N.ASD.to 
adopt  rules  governing  the  form  ajid 
content  of  quotations  for  securities 
traded  over-the-counter  for  the  piu-poses 
of  producing  fair  and  inforniative 
(juotations.  preventing  misleading 
quotations,  and  promoting  orderK 
procedures  for  collecting  aiul 
disseminating  quotations.  Fiiialiv. 
section  17B  contains  Congressional 
findings  and  directives  respecting  the 
collection  and  di.stribution  of  quotation 
information  on  low-priced  equitv 
securities  that  are  neither  Nasdaq  nor 
exchange-listed. 

The  NASD  beiievcs  that  extension  of 
tiui  Service  through  bep!ember  1.  1994. 
is  fully  consistent  with  the  forepf»ing 
provisions  of  the  Act 

B.  Si>lf-Hegulator\'  Organization  s 
Statement  on  Burden  on  Competition 

The  NASD  believes  that  the  rule 
change  will  not  result  in  any  burden  on 
competition  that  is  not  necessary  or 
appropriate  in  furtherance  of  the 
purposes  of  the  Act. 

C.  Self-Regulatory  Organization  s 
Statenjent  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants,  or  Others 

Written  comments  were  ruMther 
solicited  nor  received. 


( )  rCiiD  meets  the  sldliittirv  rt-i];,i:f;i,nns  dI  .si-ction 
ir(ii!))(2).  Finally,  on  May  i;»,  \WH.  the  N.VSn  fiiiM! 
<i!i  iipl'li'-ation  the  Commission  fur  |i«Tni.ineiil 
(li!>!H.niilion  of  the  Service  as  «t!  iii.ionMIi'd 
i!i.(it,!t;(ins  system  for  pe.nr.v  stiu  V.s  pMrsvi.inl  li. 
-iiiion  17B(b). 


III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  NASD  requests  that  the 
Commission  find  good  cause,  pursuant 
to  section  19(b)(2)  of  the  Act.  for 
approving  the  proposed  rule  change 
prior  to  the  30th  day  after  its 
publication  in  the  Federal  Register  to 
avoid  any  interruption  of  the  .Service. 
The  current  authorization  for  the 
Service  extends  through  June  1,  1994 
Hence  it  is  imperative  that  the 
Conunission  approve  the  instant  filing 
on  or  before  that  date.  Otherwise,  the 
N.ASD  will  be  required  to  suspend 
operation  of  the  Service  pending 
(ionunission  action  on  the  proposed 
extension. 

Tht!  NASD  believes  that  accelerated 
approval  is  appropriate  to  ensure 
continuity  in  the  Service's  operation 
pending  a  detennination  on  permanent 
status  for  the  Service,  as  requested  in 
File  No  SR-NASD-92-7.  Continued 
operation  of  the  Service  will  ensure  the 
availability  of  an  electronic  quotation 
medium  to  support  member  firms' 
market  making  in  appro.vimatelv  4.HAb 
OTC  Equities  and  the  widespread 
dissemination  of  quotation  information 
on  these  securities.  The  Service's 
operation  al.so  expedites  price  di.scov(!r\ 
and  facilitates  the  execution  of  custom«'r 
orders  at  the  best  available  price.  From 
a  regulatory  standpoint,  the  NASD's 
capture  of  quotation  data  from 
particij.'ating  market  makers 
supplements  the  price  and  volume  data 
reported  by  mem.ber  firms  pursuant  to 
section  2  of  Schedule  H  to  the  N.^SD 
B>-Laws 

IV.  Solicitation  of  Comments 

lnti;rested  persons  are  invittui  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoiiig 
JVrsons  making  written  submissions 
sh(ud(l  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commi.ssion.  450  Fifth  Street.  NVV., 
Washington.  DC  20549.  Copies  of  the 
.submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to. the 
proposed  rule  change  between  the; 
Ciommission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copving  in 
the  Commission's  Public  Reft^rence 
Room.  Copies  of  such  filing  will  also  he 
available  for  inspection  and  copving  at 
the  principal  office  of  the  N.^SD.  All 


submissions  should  refer  to  the  file 
numl>er  in  the  caption  above  and  shoidd 
be  submitted  by  June  29.  1994. 

V.  Commission's  Findings  and  Order 
Granting  Accelerated  Approval 

The  Commission  finds  that  approval 
of  the  proposed  rule  change  is 
consistent  with  the  Act  and  the  rules 
and  regulations  thereunder,  and.  in 
particular,  with  the  requirements  of 
section  15A(b){ll)  of  the  Act.  whif:h 
provides  that  the  rules  of  the  .NASD 
relating  to  quotations  must  be  designt^d 
to  produce  fair  and  informative 
quotations,  prevent  fictitious  or 
misleading  quotations,  and  promote 
orderly  procedures  for  colleclmg. 
distributing,  and  publishing  quotations. 

The  Comm.ission  finds  good  cause  for 
apj)roving  the  proposed  rule  change 
prior  to  the  30th  day  after  the  date  of 
publishing  notice  of  the  filing  thereof 
.■\cc cleratud  approval  of  the  NASD's 
proposal  is  appropriate  to  ensure 
coniinuity  in  the  Service's  operation  as 
an  electronic  quotation  medium  that 
suppt)rts  NASD  mem.bers'  market 
making  in  these  securities  and  that 
facilitates  price  discoverv  and  the 
execution  of  customers'  orders  at  Iw.sl 
available  price.  Additionally,  continued 
operation  of  the  Service  will  maleriallv 
assist  the  .N.'\.SD's  surveillance  of  its 
nu>inbers  trading  in  OTC  Equities  that 
are  eligible  and  quoted  in  the  .Ser\  ice, 
and  in  non-Tape  B  securities  that  are 
listed  on  n^gional  exchanges  and  quoti-d 
ill  the  O TCBB  by  NASD  ntenibers. 

It  Is  Therefore  Ordered,  pursuant  to 
MM:Iion  19[b)(2)  of  the  Act.  that  the 
proposed  rule  change  be.  and  herebv  is. 
approved  for  an  interim  period  through 
.September  1,  1VJ94. 

For  th«Commis.sion.  by  the  Divisiuii  nf 
-M.irke!  Regulation,  pursuant  to  fieleg.nted 
nuthiirily.  IT  CAR  2(K).30-3{,\]i12] 
lonathan  G.  Katz, 
Srt  rrinry: 

IIR  l)(M .  *»4-1.1880  Filed  ri-7-M4;  8  4.".  ii:i:; 
BILLING  CODE  80l(M)1-M 


(Release  No.  34-^4146;  File  No.  SR-NASD- 
93-75] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
National  Association  of  Securities 
Dealers,  Inc.  Relating  to  the  Referral  of 
Matters  by  Arbitrators  for  Disciplinary 
Investigation 

Pursuant  to  seqtion  19(b)(1)  of  the 
.Securities  Exchange  Act  of  1934 
( ".'Xcl").  15  U.S.C.  78s(b)(l).  notice  is 
l!er«>by  given  that  on  December  Hi,  1993. 
the  National  A.s.sociation  of  Securities 
Dealers,  Inc.  ( ".N.^vSD  "  or  "Association") 
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filed  with 
Commissioi 
and  amendqd 
proposed 
Items  I,  II,  a 
have  been 
Commissior 
solicit  comr 
change  fron 


?  Securities  and  Exchange 
C'SEC"  or  "Commission"), 
on  May  25, 1994,'  the 
!e  thange  as  described  in 
id  III  below,  which  Items 
rpared  by  the  NASD.  The 
IS  publishing  this  notice  to 
ents  on  the  proposed  rule 
ininrested  persons. 


I.  Self-Regu  atory  Organization's 
Statement  o  the  Terms  of  Substance  of 
the  Propose  1 1  Rule  Change 

The  NSAI  is  proposing  to  amend 
section  5  of  hp  Code  of  Arbitration 
Procedure  (  Cude")^  to  specify  that 
arbitrators, .  I  the  conclusion  of  a 
proceeding,  r.iy  refer  matters  arising  or 
discovered  f  uring  the  course  of  an 
arbitration  p  ixeeding  for  disciplinary 
investigatioi    Below  is  the  text  of  the 
proposed  ru  <  change.  Proposed  new 
language  is  i  .-;!icized. 

Code  of  Arb  ;.-;"tion  Procedure 


rec(  rd 


Non-Waiver 
Purposes 

Sec.  5.  Thi 
to  arbitratior 
no  way  lim 
action  or  det 
Association 
be  authorizeli 
enforce.  Ifai 
attention  of 
connection  \ 
participatior 
from  the 
from  materic^ 
related  to  th 
arbitrator  h 
constitute  a 
Association 
securities  la 
initiate  a  rej 
Association 
investigation 
any  such  re, 
initiated  by 
matter  be  fort 
otherwise 
finally  dispt 
rendered 
Code. 


)f  Association  Objects  and 


II.  Self-Regulatory 
Statement  of 
Statutory  Bai 
Change 

In  its  filing 
NASD  inclu 
the  purpose  ( 
proposed  rul 


'  Amendment 
Sialemeni  of  (he 
the  Proposed  Ru 

'  NASD  Manu, 
p.1,1 1,  section  5. 
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-ijbmission  of  any  matter 
under  this  Code  shall  in 
.T  preclude  any  right, 
rmination  by  the 
vhich  it  would  othenvise 
to  adopt,  administer  or 
V  matter  comes  to  the 
n  arbitrator  during  and  in 
ith  the  arbitrator's 
in  a  proceeding,  either 
of  the  proceeding  or 
or  communications 
proceeding,  that  the 
reason  to  believe  :nnv 
olation  of  the 
rules  or  the  federal 
the  arbitrator  may 
if^rral  of  the  matter  to  the 
J  or  disciplinary 

proxided,  however,  that 
/( rral  should  only  be 
qn  arbitrator  after  the 
him  has  been  settled  or 
dii  posed  of,  or  after  an  award 
<o,  ing  of  the  matter  has  been 
pursuant  to  section  -}!  of  the 


a; 


1 


I'S 


Organization's 
the  Purpose  of,  and 
is  for,  the  Proposed  Rule 


c  ed 


with  the  Commission,  the 
statements  concerning 
'  and  basis  for  the 
change  and  discussed  any 


Jo.  1  amended  to  \ASD  s 
'urpose  of,  and  Std:.i:o:>  Bosis  for. 
Change. 
« I.  Code  of  Arhit'dlion  I'.-oc fii„r(<. 
XH)<I170'>. 


comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  place  specified 
in  Item  IV  below.  The  NASD  has 
prepared  summaries,  set  forth  in 
sections  (A).  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for  the  Proposed  Rule 
Change 

The  NASD  is  proposing  to  amend 
section  5  of  the  Code  of  Arbitration 
Procedure  to  specify  that  arbitrators,  at 
the  conclusion  of  a  proceeding,  may 
refer  to  disciplinary  investigation 
matters  which  come  to  their  attention 
during  the  course  of  an  arbitration 
proceeding. 

The  NASD  believes  that  potential 
violations  uncovered  during  arbitration 
hearings  should  be  investigated  by  the 
NASD  as  part  of  its  comprehensive 
regulatory  program.  The  NASD  is  aware, 
however,  that  while  customers  who 
suffer  a  financial  loss  as  a  result  of 
misconduct  by  their  registered 
representative  may  bring  arbitration 
actions,  they  often  do  not  pursue  formal 
complaints  with  a  self-regulatorv 
organization  ("SRO  ")  necessary  to 
trigger  an  investigation  of  the  potential 
violation.  Further,  while  the  filing  of  an 
arbitration  complaint  will  alert  an  SRO 
to  the  existence  of  a  potential  violation,* 
because  customer  complaints  in  ^ 
arbitration  often  do  not  allege  or 
disclose  sufficient  information  to 
indicate  obvious  misconduct  on  the  part 
of  a  respondent,  they  may  not  trigger  a 
disciplinary  investigation.  Indeed,  in 
such  cases,  violations  of  the  securities 
laws  or  the  NASD's  rules  are  not 
apparent  until  an  arbitration  hearing 
occurs  and  the  parties  testify  and 
introduce  evidence  about  the  relevant 
events.  Thus,  in  some  cases,  the  NASD 
never  is  made  aware  of  securities  law 
violations  or  violations  of  the  NASD's 
rules,  notwithstanding  the  fact  that  the 
financial  injury  to  the  customer 
resulting  from  the  violations  is  the 
subject  of  an  arbitration  proceeding. 
The  NASD  also  has  observed  that 
arbitrators  seldom  refer  for  disciplinary 
investigation  matters  which  come  to 
their  attention  during  the  course  of  an 
arbitration  proceeding.  Because  the 


'The  filing  of  a  customer-inili.i:rd  orbitrotir  n 
i.omplaint  against  an  associated  person  oiieging 
damages  of  SIO.OOO  or  more  triggers  a  rcqjL-emer.i 
of  the  member  or  as.^ociated  person  to  amend  ;he 
associated  person's  Form  U-4  or  L'-S.  as 
appropriate.  Information  supplied  pursuant  to  <.i>r  .»i 
an  amendment  will  be  entered  mto  the  Cer.t.-al 
Registration  Depository  and  will  also  be  icr»c:.:i-(i 
to  the  appropriate  NASD  Distriil  ofiiie  !<jr 
preliminary  investigation. 


NASD  believes  that  arbitration  matters, 
and  the  evidentiary  material  related  to 
or  produced  in  such  matters,  constitute 
a  valuable  source  of  information 
concerning  potential  violations  of  the 
NASD's  rules  and  the  federal  securities 
laws,  bringing  such  information  to  the 
attention  of  the  Association's  regulatory 
staff  should  improve  the  efficacy  of  the 
NASD's  regulatory  function. 
Accordingly,  the  NASD  believes  that 
specifying  a  mechanism  in  the  Code  for 
arbitrators  to  bring  such  information  to 
the  attention  of  the  NASD's  regulatory 
staff  for  investigation  will  serve  the 
public  interest  by  ensuring  that 
potential  violations  of  the  NASD's  rules 
and  the  federal  securities  laws  are  not 
overlooked. 

In  addition,  the  NASD  believes  that  it 
is  important  for  arbitrators  to 
understand  that  the  arbitration  process 
is  for  the  resolution  of  disputes  between 
the  securities  industry  and  others,  and 
that  there  is  also  a  regulatory  apparatus 
separate  from  the  arbitration  process 
which  is  designed  to  address 
misconduct  which  affects  the  public 
interest  and  the  integrity  of  the  financial 
markets.  Thus,  to  the  extent  arbitrators 
are  aivare  that  they  may  refer  matters,  in 
addition  to  or  in  lieu  of  awarding 
punitive  damages  as  part  nf  awards,-*  '!;< 
fairness  of  the  arbitration  process  will 
be  enhanced. 

The  proposed  amendment  to  Ss,-i;t;on  'j 
specifies  that  if  any  matter  comes  to  \h'r> 
attention  of  an  arbitrator  during  the 
course  of  a  proceeding  the  arbitrator 
may  initiate  a  referral  of  the  matter  to 
the  Association  for  disciplinary 
investigation.  The  proposed  amendment 
also  specifies,  however,  that  any  such 
referral  should  be  initiated  by  an 
arbitrator  only  after  final  disposition  of 
the  matter  through  settlement  or  award 
Although  the  NASD  is  not  setting  forth 
a  specific  procedure  for  such  referrals, 
the  NASD  contemplates  that  arbitrators 
will  direct  referrals  to  the  Association 
through  the  Arbitration  Department  staff 
and  the  Director  of  Arbitration. 

The  NASD  believes  that  the  proposed 
rule  change  is  consistent  with  the 
provisions  of  section"  15 Afb)(6)''  of  thf 
Act  is  that  specifying  a  mechanism  in 
the  Code  for  arbitrators  to  bring 
information  concerning  potential 
violations  of  the  Association's  rules  .:;.d 
the  federal  securities  laws  to  the 
attention  of  the  NASD's  regulatory  staff 
for  investigation  will  serve  the  public. 


"The  NASD-,  in  connection  with  tr.is  ule  niin, 
-  .101  expressing  any  ofHcial  position  with  rej-p.- 
!o  the  ability  of  drbilrfttcrs  !o  award  punitive 
'i.s.'nages. 

•  !.5t;..s(:.  T8.j_3 


inlorest  by  ensuring  that  siu.h  potontial 
violations  are  not  overlooked. 

IB]  Self-Regulatory-  Organization's 
Statement  on  Burden  on  Competition 

The  NASD  does  not  believe  that  the 
proposed  rule  change  will  result  in  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
•   f>f  the  purposes  of  the  Ac  t.  as  amended. 

ICI  Self-Begulatory  Organisation's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  RtTeiied  from 
Mrnil>ers,  Participants,  or  Others 

Written  comments  were  neitlier 
sc/licitod  nor  received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  dale  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  designate  up  to  90 
days  of  such  date  if  it  finds  such  longer 
period  to  be  appropriate  and  publishes 
its  reasons  for  so  finding  or  (ii)  as  to 
wiiich  the  self-regulatory  organization 
ron.sents.  the  Commission  will: 

A.  by  order  approve  such  proposed 
rule  change,  or 

B.  institute  proceedings  to  determine 
whether  the  proposed  rule  (  hango 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invit»>d  to 
subniit  written  data,  views,  and 
.irguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Ctmunission.  450  Fifth  Street.  NW.. 
Washington.  DC  20549.  Ct>pies  of  the 
siibmis.sion.  all  subsequent 
anuMidments.  all  written  statements 
with  respect  to  the  proposed  rule 
I  hauge  that  are  filrd  with  the 
Cduunission.  and  all  written 
(cmmunications  n.-lating  to  tin- 
profjosed  rule  change  lMMwe(!n  the 
(k)mmission  and  an\  j)ersr>n,  other  than 
thn.sf  that  may  l)e  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  anv  copving  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspectioji  and  copving  at 
the  principal  office  of  the  ^■.^SD.  All 
submissions  should  refer  to  File  No. 
SR-NASD-94-75  and  should  Ik- 
submitted  by  June  29.  1994. 
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For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegHted 
nuthority.  17  CFR  2{l0..30-3(a)(12). 
Jonathan  G.  Katz. 
SfiTctary 

IFR  Doc.  94-13876  Filed  5-7-94:  8:45  anil 
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[Release  No.  34-34145;  File  No.  SR-NASD- 
94-13] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
National  Association  of  Securities 
Dealers,  Inc.,  Relating  to  the  New 
N.PROVE  System  for  Price 
Improvement  and  Execution  of  Small 
Orders 

luile  1,  1994 

Pursuant  to  section  19(b)(lJ  of  the 
Securities  Exchange  Act  ofl934 
CAct").'  Notice  is  hereby  given  that  on 
March  28.  1994.^  the  National 
Association  of  Securities  Dealers.  Inc. 
(■"NASD"  or  •"A.ssociation")  filed  with 
the  Securities  and  E.xchange 
Commission  ("SEC"  or  "Conunission") 
tiie  proposed  rule  change  as  described 
in  Items  I,  II.  and  III  below,  which  Items 
have  been  prepared  by  the  NASD.  The 
Commission  is  publishing  this  notice  to 
solicit  conunents  on  the  proposed  rub- 
change  from  interested  persons. 

I.  Self-Regulaloiy  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Nj^SD  is  proposing  a  rule  change 
regarding  the  operations  of  the  Nasdaq 
Primary  Retail  Order  View  and 
Execution  System  ("N»PRO\'E  ").  a  ni;w 
system  for  e.vecution  and  price 
improvement  of  .small-sized  customer 
orders.  The  "Rules  of  Operation  and 
Procedures  for  the  N«PRO\^  Ser\  ice" 
will  replace  in  its  entirety  the  "Rules  of 
Practice  and  Procedures  for  the  Small 
Order  Execution  System"  ('SOES 
Rules"),  which  the  NASD  proposes  to 
withdraw  simultaneously  with  the  new 
s>stem  becoming  operational. 

The  .NASD  is  also  proposing 
CUD  forming  modifications  to  the  .N.\SD 
manual,  including  the  Rulc-s  of  Practic  e 
and  Procedure  for  the  Automated 
f;onfirmat:on  Transaction  Service 
("ACT  Rules")  and  Schedule  D  to  tie- 
NASD  By-Laws  (and  anv  other  places  in 
the  manual  that  refer  to'SOES)  to  di-Mr. 
reftirences  to  SOES  and/or  the  SOES 
Rules  and  to  replace  those  references 
witii  \«PROVt;  and/ or  the  N«PROVI-; 


'  i.'ii:.s.c;.7«s'bi(i;(i9b8) 

-Tilt-  \.\,S1J  iiiiiiiiUy  filed  the  picjioscii  ruh 
(.iiiii^fi  o;:  March  4.  1<*94.  On  March  ;.'8.  1994.  l(,i- 
\.\S1)  filfd  .Vr:u:ndni4iiit  So.  1.  which  ('.\(miiiK  .in.! 
■-  u-.'itifts ;;.«;  d(.M.ri;i;;i).T  i.''  rlii;  .«;vs'.eni 


Rules,  as  appropriate.  These  refenmqes 
may  l)e  found  in  the  ACT  Rules.  -Section 
(c)(2):  in  Schedule  D.  Part  V.  .Section 
(l)(n.  Section  (7)(a).  Section  (7)(c). 
Sec:tion  (8)(c).  and  Section  (9);  and 
.Schedule  D,  Part  XI.  Section  (2)(e)(l ) 
Below  is  the  text  of  the  proposed  rule 
change. 

Rules  nf  Operation  and  PriH:edun!s  for  lln- 
N«PROVt  System 

ll  I  Df-fimtitms 

The  tt-rms  ii.<;ed  in  this  .Si-i  tutn  siidilj^ir.  >• 
ihf  same  meaning  as  those  dcfini-d  in  tht- 
.\ssiM  iaiion's  By-Laxvs  and  Rules  of  Fair 
Prat  ti( :e.  unless  otherwise  speciricd. 

a  The  term  The  Nasdaq  I'nmar\  Rti.ui 
Order  View  and  Execution  Svstoni 
(■■N«PROVE")  slmll  mean  the  small  (.nirr 
delivery  and  execution  system  ovvnud  iind 
opt-rated  by  The  Nasdaq  Stoi  k  Market.  Iik 
(a  whoil  V  owned  sut)sidi.ir>-  of  the  Ndiional 
Association  of  Serurilies  Dealers.  Inc.)  whii  li 
enables  N»PR()VE  participaiUs  to  e.xet  ute 
agency  transactions  of  limited  si/'-  in  eqiiii\ 
securities  listed  on  The  Nasdaq  Slix  k  Market, 
lo  have  rep<jrts  of  the  traiisaclioiis 
automatically  fonvarded  through  tin- 
Aufoniatod  Confirmation  Trans.iction  serv  h  i- 
(ACT")  to  the  trade  reporting  svsteni  lor 
disscminntion  to  the  public,  to  "lock  in" 
those  trades  by  sending  both  sides  to  the 
.National  .Securities  Clearing  Corporation 
(■  NSCX"')  for  clearance  and  settlement,  and 
to  provide  N«PROVE  partu  ipants  with 
sufficient  monitoring  and  updating  capahiiiiv 
ti>  participate  in  an  automated  order  deliver>- 
.ind  exRiution  enviruiiment.  The  N»PKOVK 
ser\i(:e  also  offers  a  facility  tor  storing aed 
t  xecuting  agency  limit  orders  and  an 
"liportuniiy  for  improving  prit.es  tnat 
iiuestors  receive  on  niarkei  and  limit  orders 
h.  The  term  "N^PROVt  parlif.ip.iiit"  shall 
mean  either  a  market  maker  or  orriereiitrv 
timi  registered  for  participation  in  N«PR6\'F 

c_The  term  "N»PROVE"elij;)i>le  sec.iritv' 
lihidl  mean  any  Nasdaq  SmallCap  or  Nasd.ui 
National  Market  equity  security:  the  term 
•a(  tive  N»PROVE  security"  shall  nie.in  an 
N«FKOVE  eligible  security  in  which  at  least 
one  \»PKO\'E  market  maker  is  cum-ntlv 
active  with  an  open  quote. 

(1.  The  tenn  "open  quote"  shall  mean  a 
market  maker's  quotation  jtrice  and  size  in  an 
( !inible  security  against  w  hu  h  orders  ma\  >h- 
executed  through  iht?  N»rRO\'E  system 
duri:ig  tinmial  market  hours,  as  spei  ified  b\ 
ttie  N.\.sn.  A  inarket  m;-i  kor  has  a  '( loseri 
i|iintf"  when  it  has  nf>t  iij-dated  its  qsmt.itior. 
Ill  Nasdaq  or  i;s  exposure  limit  in  N«l'|{(>\>; 

e  The  l«im  ".N.PKOVE  market  iiiak-i" 
.sliiill  Piean  a  member  of  the  .\.ssof  iatioii  \\,.,: 
is  registered  as  fi  Nasdaq  m.arket  maki  r 
piirsupnl  to  the  requiienienis  of  .Schi-i!  lie  I) 
to  the  NASI)  Bv-I.aws  and  us  a  market  tnaket 
in  one  nr  more  N»PK()VE  eligibie  s'n  unties 
An  "fictive  N»PROVE  market  ir.:,ker"  is  a 
market  makf-r  that  has  an  open  ((iiute  iti  .in 
N.PKOVE  eligible  security. 

r  The  term  "N»PROVL"  order  en;rv  iiiiii  ' 
sli..ll  mean  a  mrmb«T  of  the  .\ss()<  uiiii.'i  ti,,,' 
is  rei;i;,tered  as  an  order  entry  firm  fur 
participating  in  N«PKO\L  which  permits  'he 
limi  to  enter  agency  orders  of  limited  size  tot 
d(  li\er>  to  and  txicuiion  agauist  \«!'KOVI. 
market  makers. 
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pui  i 


ha 
les  > 
■  ei  I 


contem  )oraneous 


g.  The  term  " 
order  from  a 
by  the  N»PROVl 
agency  basis.  It 
purposes  of  ih 

(1)  an  order 
principal  basis 
firm  that  is  not « 
N-PROVE  sec 
otherwise,  wher 
firm  has 

order  from  a  cus 
transaction  on  a 

(2)  an  order 
!he  security  for  t 
(ustomt-r  if  the 
entering  market 

An  order  will 
order  if  it  is  for  £ 
associated  with  i 
account  ( ontroll 
person  An  ordei 
agenf  y  order  if 
member  of  the  ' 
term  is  defined  i 
Withholding  In 
.Se(  tion  1  of  the 
assoi  inted  perso 
a  terminal  t  apab 
\«PROVE 

h  The  term 
mean  an  order 
direi  ted  to  a  par 
market  maker  ha 
entry  firms  from 
preferen<  ed  ord 

1  The  term  "u 
mean  an  order 
not  directed  to 
or  a  preferenced 
to  a  market  make 
order  entry  firm 
M  rep!  preferenc 

I  The  term  "loi 
shall  have  the 
Part  V  of  Sc  hedu 

k.  The  term 
mean  the  maxim 
for  a  security  thai 
executed  through 
order  size  for  eac 
published  from  li 
Asso<  lation.  In  e 
order  size  for  ea( 
security,  the  Ass(  c 
consideration  to 
volume,  bid  pric 
makers  for  each 
sizwfor  Nasdaq  f 
shall  be  200,  500 
upon  the  trading 
securities.'  Maxi 


i  ?ency  order"  shall  mean  an 
ic  customer  that  is  entered 
order  entry  firm  on  an 
all  also  include,  for 
rules: 

ered  into  N'»PRO\.'E  on  j 
an  N«PROVE  order  entr> 
market  maker  in  the 
ur|lv,  in  .\»PROVE  or 

the  N-PROVE  order  inti-y 

sly  received  an 
omer  and  executes  the 
•iskless  principal  basis;  and 
er  tered  by  a  market  maker  in 
■.e  account  of  a  public 
c  rder  is  preferenced  to  the 
naker  (i  e..  self-preferenced) 
ot  be  considered  an  agency 
ly  account  of  a  person 
ny  member  firm  or  any 
d  by  such  an  assoi  lated 
will  not  be  considered  an 
IS  for  any  a(  count  of  a 
mmediate  family"  (as  that 
the  NASD  Free-Riding  and 
t^pretation.  Article  III. 
ules  of  Fair  Practice)  of  an 
who  has  physical  access  to 
e  of  entering  orders  into 


p  -e) 


i:  .iX 


•T.'-.p.ipplltdbie 
Nasdaq  .N'niiond)  M 
ger.erollv  by  the  loll|>w 

i.  d  1.000  shdrerr 
ro  Nasdsq  Naiionol 
average  cJaiK  r.on 
rr.ore  a  Ou\.  a  bid 
end  T.lrre  or  more  n|iiiiel 

li.  e  500  share  ma 
'o  \asciaq  Nationa 


I  pr  c 


.jverage  caiiv  non-bf)ck 
more  a  iLiV.  a  bid  pr 
aAd  two  or  mor»  nic 
jii.  a  ;00  share  n:,i 
ro  \c'-r,.:i'.  .\rti!(ir.--..  ' 
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eiftered  into  N«PROV'E  and 
cular  market  maker.  Eat  h 
the  ability  to  select  order 
vhich  It  will  accept 
ejs. 

preferenced  order"  shall 
eiitered  into  N«PROVE  and 
,  particular  market  maker 
irder  that  has  been  directed 
that  has  not  identified  the 
s  one  from  which  it  will 
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sai  le 
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ked  and  crossed  market" 
meaning  as  defined  in 

D  to  the  NASD  By-Laws 

ximum  order  size  '  shall 
m  size  of  individual  orders 
may  be  entered  into  or 
N»PROVE.  The  maximum 
I  security  shall  be 
Tie  to  time  by  the 
!  tablishing  the  maximum 

Nasdaq  .National  .Market 

iation  will  give 

e  average  daily  non-bloi  i<, 

and  number  of  market 
urity.  Maximum  order 

tional  Market  securities 
>r  1 .000  shares,  depending 
haracteristics  of  the 

um  order  size  for  Nasdaq 
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imum  orcier  size  for  eat  h 
ket  security  is  de!enT;:nod 
.ing  criteria: 

i.Tium  order  size  >-he:l  applv 
lariiel  securities  with  an 

volume  of  3  OOO  snares  or 
e  of  less  than  or  ecjiiai  to  SIOO. 

ir.akers; 
imu.Ti  order  size  shail  applv 
la.'ket  sec  urities  wi;(>  an 

volu.Tie  of  1.000  sh.irp^  <■: 
re  of  le.ss  than  or  p<.;„,i)  to  S150, 
net  n'.akers:  and 
>;.Tium  order  'ize  shnii  appiv 
tr-rki-t  s»*i  ,:,-;;. p*.  wi!h  iiri 


SmallCap  securities  shall  be  500  shares 
These  sizes  may  be  adjusted  on  an  issue  in 
issue  basis,  depending  upon  trading 
c  haracteristics  of  the  issue  as  detennined  by 
the  AsscKiation. 

1.  The  term  "exposure  limit"  shall  meai; 
the  number  of  shares  of  an  N»PROVE  eligible 
security  specified  by  an  N»PROVE  market 
maker  that  it  is  willing  to  have  executed  for 
its  account  by  unpreferenced  orders  entered 
info  N«PRO\'E  on  either  side  of  the  market. 

m  The  term  "minimum  exposure  limif'for 
a  security  shall  mean  the  aggregate  number 
of  shares  of  the  security  equal  two  times  the 
maximum  order  size  for  that  security,  unless 
the  automated  quotation  update  faciliiv  is 
-  iiTilized  by  the  N«PROVE  market  maker. 

n.  The  term  "automated  quotation  update 
facility"  shall  mean  the  facility  in  the 
N»PRbVE  system  that  allows  the  system  to 
automatically  refresh  a  market  makers 
quotation  in  any  security  that  the  market 
maker  designates  when  the  market  maxer  s 
exposure  limit  has  been  exhausted  The 
facility  will  update  both  the  bid  and  offer 
side  of  the  quote  using  a  quotation  i.-iterv  al 
designated  by  the  market  maker  When  the 
automated  quotation  update  facility  is 
utilized,  the  market  maker's  required 
minimum  exposure  limit  may  be  esiabiishf  d 
to  equal  the  maximum  order  size  for  the 
security. 

o.  The  term  "Autcjmated  Confimiation 
Transaction  service"  ("Act"),  for  purpioses  oi 
the  N»PROVE  rules,  shall  mean  the 
automated  system  owned  and  operated  In 
The  Nasdaq  Stock  Market,  Inc.  which 
accommodates  trade  reporting  of  transactions 
executed  through  N»PKO\E  ai:d  s-.ib.msts 
locked-in  trades  to  clearing 

(2)  \'»PFIOVE  Participcnt  Regi>:rn:ir,n 

a  All  members  participatir.g  in  N»PROVE 
shall  register  and  be  authorized  as  N»PROVE 
market  makers  and/or  order  entry  firms. 
Registration  as  an  .N»PROVT  participant  shall 
be  conditioned  upon  the  member's  initial 
and  continuing  compliance  with  the 
following  requirements:  (1)  Membership  in, 
or  access  arrangement  with,  a  clearing  agency 
registered  with  the  Securities  and  Exchange 
Commission  which  maintains  facilities 
through  w'hich  N'PROVE  compared  trades 
may  be  settled,  (2)  registration  as  a  market 
maker  (if  applicable)  in  Nasdaq  pursuant  to 
Schedule  D  of  the  NASD  By-Laws  and 
compliance  with  all  applicable  rules  and 
operating  procedures  of  the  Association  and 
the  Securities  and  Exchange  Commission;  (3) 
maintenance  of  the  physical  security  of  the 
equipment  located  on  the  premises  of  the 
member  to  prevent  the  unauthorized  entry  of 
orders  or  other  data  into  N^PROVT  or 
Nasdaq;  and  (4)  acceptance  and  settlement  (.if 
each  trade  that  is  executed  through  the 
fac  iiities  of  the  N^PROVE  service,  or  if 
settlement  is  to  be  made  through  anothi^r 
clearing  member,  guarantee  of  the  acceptance 
and  settlement  of  such  identified  N»PROVE 
trade  by  the  clearing  member  on  the  regularly 
scheduled  settlement  date 

b.  Upon  effectiveness  of  the  iremt)er  s 
registration  to  participate  in  N^PROVf. 


.tvprage  dailv  non-bioi  k  voiutr.e  of  ii"-*  ;.*.  .r.  'i Mint 
shares  a  day,  a  bid  price  ol  less  than  or  rq;.al  to 
5250,  u:"id  ihnf  hnvi"  uvo  or  trjorf  :v,^r»" )  ••'.■;ii'-- 


participants  may  commence  activitv  witfiin 
N«PROVE  for  entry  and/or  execution  of 
orders,  as  applicable,  and  their  obligations  ^s 
established  in  sections  4-10  will  commeni  e 

c  Pursuant  to  Schedule  D  to  the  NASD  By- 
Laws,  participation  as  an  N»PROVE  marM'i 
maker  is  required  for  any  Nasdaq  market 
maker  registered  to  make  a  market  in  a 
Nasdaq  National  .Market  security  A  r.-crM'! 
maker  in  a  Nasdaq  SmallCap  security  may 
withdraw  from  and  reenter  N»PROVE  at  avry 
time,  and  without  limitations,  auring  tni^ 
operating  hours  of  the  serv  ice. 

d.  Each  N»PROVE  participant  shall  tie 
under  a  continuing  obligation  to  inform  t^-'i 
Association  of  noncompliance  with  any  oi 
'.he  registration  requirements  set  forth  .;!"■■.•■ 

13)  Operating  Hours  of  S»PFIOVE 

The  operating  hours  of  N»PRO\  E  w;i!  !!,e 
normal  market  hours  spe<  ified  for  The 
Nasdaq  Stock  Market. 

!-i)  Participant  Obligations  in  \»PHOVh 

a  Market  Makers 

1.  An  N»PROVE  market  make:  ^nall 

1  ommeni  e  participation  in  N»PROV-E  !iy 
mitially  contacting  the  Market  Operation 
Center  to  obtain  authorization  for  market 
making  in  panic  u!ar  Nasdaq  securities  ar.i) 
identifying  those  terminals  on  which  t.'ie 
N»PRdVE  trade  information  is  to  be 
displayed.  Thereafter,  on-line  registration  <r.! 
a  security-by-security  basis  is  permissible, 
I  onsisteni  with  the  requirenvenis  of  S*  r.eili.;.^ 
D  to  the  NASD  By-Laws. 

2.  Partic  ipation  as  an  N»PROVE  marKei 
maker  obligates  the  firm,  upon  presentatior, 
or  preferenced  or  unpreferenced  orders 
through  the  service,  to  execute  those  oraer>4 
provided  however,  that  for  unpreferenced 
orders,  the  .N»PROVE  market  maker  shall 
have  an  opportunity  "  consistent  wjth  SEl~ 
Rule  11  At  1-1  to  decline  the  order;  if  no 
action  is  taken  the  order  will  Ije 
automatically  executed  against  the  mariii'i 
maker  The  market  maker  mav  decline  to 
execute  the  unpreferenced  .N»PROVE  oroer 
only  if  the  market  maker  has  executed  an 
order  (or  is  in  the  process  of  executing  an 
order)  in  the  security  and  has  updated  its 
quotation  (or  is  in  the  process  of  updating  its 
quotation)  for  tfie  security  If  a  market  nvaker 
rejects  the  N»PROVE  order,  it  will  be 
displayed  to  all  other  market  makers  ai  thi' 
inside  quotation  simultaneously  and 
executed  against  the  market  maker  ih.tt 
accepts  the  order,  or  if  no  market  maki-r 
accepts  the  order,  the  next  market  n:aker  lii 
rotation  that  has  not  rejected  the  orcier  will 
receive  the  execution.  If  all  m.arkel  makers 
reiect  the  order  because  they  have  had  an 
execution  (or  are  in  the  process  of  effectitig 

d  trade)  and  have  updated  their  quotations 
lor  are  in  the  process  of  updating  their 
quotations),  the  order  will  be  delivered  to  ihi' 
first  market  maker  at  the  new  inside  quote  on 
Nasdaq  and  that  market  maker  will  not  be 
able  to  reject  that  order.  N^PROVE  market 
makers  will  also  not  be  permitted  to  reiet  t 
orders  preferenced  lo  the  firm  pursuant  ro  a 
preferenc ing  arrangement  at  knowledgi-d  hy 
the  market  maker.  The  svsti-iTi  will  trails!:,;! 


"This  pt>:ic>d  of  t.rtii-  ;.!■,«;)  i^.tiaiiy  c»  otnti..- 
.-.s  ISsetor.ds.  but  mav  be  ntiniif'.ed  i,pon 
.■;tprn;\':.:T>.  r.ij-.Tf  ..:,or,  u>  N^r'ROVl-  iM.-riji..; 
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to  the  market  maker  on  the  Nasdaq 
Workstation  screen  and  printer,  if  requested, 
or  through  a  computer  interface,  as 
applicable,  an  execution  report  generated 
following  each  execution. 

3.  .^n  X»PROVT  market  maker  that 
improves  the  best  bid  or  offer  in  Nasdaq  is 
eligible  to  receive  all  unpreferenced  orders 
entered  into  N^PROVE  (for  a  specific  period 
ot  time  or  number  of  executions  as 
established  by  the  N.ASD')  so  long  as  the 
market  maker  manually  accepts  the  orders 
prior  to  automatic  execution  of  the  orders. 

4.  For  each  security  in  which  a  market 
maker  is  registered,  the  market  maker  shall 
enter  into  N»PROVE  an  exposure  limit.  For 

a  -Nasdaq  .National  Market  security,  that  limit 
(»iay  be  any  amount  equal  to  or  larger  than 
the  minimum  exposure  limit.  If  no  exposure 
limit  is  entered  for  a  Nasdaq  National  Market 
sf(  urity.  the  firm's  exposure  limit  will  be  the 
minimum  exposure  limit. 

5.  .An  N»PROV'E  market  maker  may  elect  to 
usi"  ihe  automated  quotation  update  facility 
in  one  or  more  securities  in  which  it  is 
registered  The  facility  will  refresh  the 
market  maker's  quotation  automatically  by  a 
quotation  inter\al  designated  by  the  market 
maker,  once  its  exposure  limit  in  the  security 
had  been  exhausted.  The  facility  will  refresh 
the  market  maker's  quotation  in  both  the  bid 
and  offer  side  of  the  market  by  the  interval 
designated  and  will  reestablish  the  market 
maker's  displayed  size  and  the  minimum 
exposure  limit.  If  the  market  maker  elects  to 
utilize  the  automated  quotation  update 
feature,  it  may  establish  an  exposure  limit 
equal  to  the  maximum  order  size  for  the 
security  regardless  of  the  minimum  exposure 
limit. 

6.  At  any  time  a  lo(  ked  or  crossed  market 
exists  for  a  Nasdaq  .National  Market  security, 
a  market  makeir  with  a  quotation  for  that 
security  in  Nasdaq  that  is  causing  the  locked 
or  crossed  market  will  have  orders  delivered 
by  N«PROVE  for  that  market  maker  to 
execute  irrespective  of  any  preference 
indicated  by  the  order  entry  firm. 

7  For  each  security  in  which  a  market 
maker  is  registered,  the  market  maker  may 
not  enter  orders  on  an  agency  basis  into 
N'PROVE.  unless  a  locked  or  crossed  market 
exists  for  that  security.  This  prohibition 
against  use  of  N»PROVE  does  not  obviate  the 
market  maker's  duty  to  give  its  agency  orders 
best  execution  in  the  prevailing  market, 
according  to  the  Board  of  Governor's 
Interpretation  on  Executions  of  Retail 
Transactions.  Article  III.  Section  1  of  the 
N.ASD  Rules  of  Fair  Practice. 

8.  The  market  maker  may  terminate  its 
obligation  by  keyboard  withdrawal  from 
N'tPROXT  at  any  time.  However,  the  market 
maker  has  the  specific  obligation  to  monitor 
its  status  in  N»PROVE  to  assure  that  a 
withdrawal  has  in  fact  occurred.  Anv 
transaction  occurring  prior  to  the 
effectiveness  of  the  withdrawal  shall  remain 


'  The  parameters  for  mnrket  makors  retriving 
[iriority  in  thr  rotation  when  they  havt-  croatod  an 
iniprnved  inside  inarkpl  have  tieen  initidUy 
estiiblishr-d  as  five  minutes  or  five  nxeciition.s 
(whichever  occurs  first)  after  one  or  more  marki-l 
makers  have  changed  their  quote  la  oqua!  tlie 
improved  price.  The  NASD  niay  modify  Ihes*; 
p.ir.-inietcrs  uiioii  rotificilion  to  niemlx^rs. 


the  responsibility  of  the  market  maker.  In  the 
case  of  a  Nasdaq  SmallCap  security,  a  market 
maker  whose  exposure  limit  is  exhausted 
will  be  deemed  to  have  withdrawn  from 
N'PROVE  and  may  reenter  at  any  time.  In  the 
case  of  a  Nasdaq  National  Market  security,  a 
market  maker  whose  exposure  limit  is 
exhausted  will  have  a  closed  quote  in 
N'PROVE  and  will  be  permitted  a  standard 
grace  period  within  which  to  take  action  to 
restore  its  exposure  limit.  A  market  maker 
that  fails  to  renew  its  exposure  limit  in  a 
Nasdaq  National  Market  security  within  the 
allotted  time  will  be  deemed  to  have 
withdrawn  as  a  market  maker.  Except  as 
provided  in  subsection  (9)  below,  a  market 
maker  that  withdraws  from  a  Nasdaq 
National  Market  security  may  not  re-register 
in  N»PROVE  as  a  market  maker  in  that 
security  for  twenty  (20)  business  days. 

9.  Notwithstanding  the  provisions  of 
subsection  (8)  above,  (i)  a  market  maker  that 
obtains  an  excused  withdrawal  pursuant  to 
Part  V  of  Schedule  D  to  the  NASD  Bv-Laws 
prior  to  withdrawing  from  N«PROVE  mav 
reenter  N»PROVE  according  to  the  conditions 
of  its  withdrawal:  and  (ii)  a  market  maker 
that  fails  to  maintain  a  clearing  arrangement 
with  a  registered  clearing  agency  or  with  a 
member  of  such  an  agency,  and  is  thereby 
withdrawn  from  participation  in  ACT  and 
N«PROVE  for  Nasdaq  National  Market 
securities,  may  reenter  N^PROX'E  after  a 
clearing  arrangement  has  been  reestablished 
and  the  market  maker  has  complied  with 
ACrr  participant  requirements.  Provided 
however,  that  if  the  Association  finds  that  the 
ACT  market  maker's  failure  to  maintain  a 
clearing  arrangement  is  voluntary,  the 
withdrawal  of  quotations  will  be  considered 
voluntar\'  and  unexcused  pursuant  to 
Schedule  D  and  these  rules. 

10.  In  the  event  that  a  malfunction  in  the 
market  maker's  equipment  occurs  rendering 
on-line  communications  with  the  N»PROV'E 
ser\ice  inoperable,  the  N»PROVE  market 
maker  is  obligated  to  immediately  contact  the 
Market  Operations  Center  by  telephone  to 
request  withdrawal  from  N»PROVE.  For 
Nasdaq  National  Market  securities,  such 
request  must  be  made  pursuant  to  the 
requirements  of  Part  V,  Schedule  D  to  the 
NASD  By-Laws.  If  withdrawal  is  granted, 
Market  Operations  personnel  will  enter  the 
withdrawal  notification  into  N»PROVE  from 

a  supervisory  terminal.  Such  manual 
intervention,  however,  will  take  a  certain 
period  of  time  for  completion  and  the 
N«PROVE  market  maker  will  continue  to  be 
obligated  for  any  transaction  executed  prior 
to  the  effectiveness  of  its  withdrawal, 
b.  N»PROVE  Order  Enter  Firms 

1.  Agency  orders  mav  be  entered  in 
N.PROVE  by  the  N.PROVE  order  entry  firm 
through  either  its  Nasdaq  Workstation  or 
computer  interface.  The  system  will  transmit 
to  the  order  entry  firm  on  the  Nasdaq 
Workstation  screen  and  printer,  if  requested, 
or  through  a  computer  interface,  as 
applicable,  an  execution  report  generated 
following  each  execution. 

2.  N'PROVE  will  accept  both  itiarket  and 
limit  agency  order  for  execution.  Agency 
orders  may  be  preferenced  to  a  specific 
N'PROV'E  market  maker  or  may  be 
unprefen-nted.  thereby  resulting  in  e.xecuti{)ii 


in  rotation  against  N»PROVE  market  makers. 
If  an  order  is  preferenced  to  a  market  maker 
by  an  order  entr\'  firm  from  which  it  has  not 
agreed  to  accept  preferencing,  the  order  will 
be  Rxernted  on  an  unpreferenced  basis. 

3.  Only  agency  orders  no  larger  than  the 
maximum  order  size  may  be  entered  by  an 
N«PROVE  order  entry  firm  into  N»PRbVE  for 
execution  against  an  N'»PROVE  market 
maker.  Agency  orders  in  excess  of  the 
maxirtium  order  size  may  not  be  divided  into 
smaller  parts  for  purposes  of  meeting  the  size 
requirements  for  orders  entered  into 
N»PROVE.  All  orders  based  on  a  single 
investment  decision  that  are  entered  bv  an 
N»PROVE  order  entry  firm  for  accounts 
under  the  control  of  associated  persons  or 
public  customers,  whether  acting  alone  or  in 
concert  with  other  associated  persons  or 
public  customers,  will  be  deemed  to 
constitute  a  single  order  and  will  be 
aggregated  for  determining  compliance  with 
the  maximum  order  size  limits.  Orders 
entered  by  the  N«PROVTi  order  entn,-  firm 
within  any  five-minute  period  in  accounts 
controlled  by  associated  persons  or  public 
customers,  acting  alone  or  in  concuri  with 
other  associated  persons  or  public  customers, 
will  be  presumed  to  be  based  on  a  single 
investment  decision.  An  associated  person  or 
customer  will  be  deemed  to  control  an 
account  if  the  account  is  a  personal  accmuil; 
the  person  exercises  discretion  over  the 
account;  the  person  has  been  granted  a  power 
of  attorney  over  the  account;  or  the  account 
is  the  account  of  an  immediate  family 
member  as  that  term  is  defined  in  the  Board 
of  Governors  Interpretation  on  Free-Riding 
and  Withholding.  Article  III.  Section  1  of  the 
NASD  Rules  of  Fair  Practice. 

4  No  order  will  be  considered  an  agency 
order  from  a  public  customer  if  it  is  for  any 
account  of  a  person  associated  with  any 
member  firm  or  any  account  controlled  bv 
such  an  associated  person.  No  order  will  be 
considered  any  agency  order  from  a  public 
customer  if  it  is  for  any  account  of  a  member 
of  the  "immediate  family"  (as  that  term  is 
defined  in  the  NASD  Free-Riding  and 
Withholding  Interpretation,  Article  III. 
Section  1  of  the  Rules  of  Fair  Practice)  of  an 
associated  person  who  has  physical  a(  cess  to 
a  terminal  capable  of  entering  orders  into 
N.PROVE. 

5.  No  member  or  person  associated  with  a 
member  shall  utilize  N»PROVE  for  the 
execution  of  agency  orders  in  a  security  in 
which  the  member  is  a  Nasdaq  market  maker 
but  is  not  an  N»PRO\'E  market  maker. 

6.  No  short  sales  mav  be  entered  info 
N.PROVE 

151  Execution  of  S'APROVE  Ordrrs 

a.  Orders  in  Nasdaq  equity  securities 
entered  into  N»PROVE  may  be  preferenced  or 
unpreferenced.  Preferenced  ordurs  will  be 
delivered  to  the  designated  market  maker. 
Except  as  provided  in  subparagraph  (c ) 
below,  unpreferenced  orders  will  be 
delivered  to  market  maki!rs  at  the  (  urreni 
inside  bid  or  offer  in  rotation.  Odd-lut  orders 
(orders  of  less  than  100  shares)  will  be 
automatically  exec  uted  in  N'«PRQVE  and 
execution  reports  will  be  delivered  to  the 
order  entry  firm  and  the  market  maker 

b.  Limit  orders  may  he  entered  into 
\»PROVE  .\  limit  order  priced  at  the  Nasdaq 
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rules  Members  are  precluded  from  doing 
indirectly  what  is  directly  prohibited  by 
these  rules.  All  entries  in  N«PROVE  shall  be 
made  in  accordance  with  the  procedures  and 
requirements  set  forth  in  the  N»PROVE  User 
Guide.  Failure  by  an  N»PROVE  participant  to 
comply  with  anv  of  the  rules  or  requirements 
applicable  to  N-PROVE  shall  subject  such  ' 
N«PROVE  participant  to  censure,  fine, 
suspension  or  revocation  of  its  registration  as 
an  N»PROVE  market  maker  and/or  order 
entry  firm  or  anv  other  fitting  penalty  under 
the  Rules  of  Fair  Practices  of  the  Assoc  iation. 

(9)  Tt'rminntion  of  AAPROVE  Senire 

The  Association  may  upon  notice, 
lerrainate  N»PROVE  service  to  a  participant 
in  the  event  that  a  participant  fails  to  abide 
by  any  of  the  rules  or  operating  procedures 
of  the  N»PROVE  service  or  the  AsscKiation, 
or  fails  to  pay  promptly  for  services  rendered. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Pro|)osed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
NASD  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  anv 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  NASD  has 
prepared  summaries,  set  forth  in 
Sections  (A).  (B),  and  (C)  below,  of  the 
most  signific:ant  aspects  of  such 
statements. 

A.  Si;If-Hegulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory'  Basis  for.  the  Proposed  Rule 
Change 

The  NASD  is  proposing  rules  of 
operation  and  procedures  for  a  new 
.service  for  the  delivery,  handling  and 
execution  of  investors'  small-sized 
agency  orders.  The  "N-PROVT"  service, 
ope-ratod  by  The  Nasdaq  Stock  Market, 
Inc..  will  provide  automated  executions 
of  investors'  small  agency  orders  in 
Nasdaq  equity  securities,  and  will  offer 
new  opportunities  for  price 
improvement  of  market  orders.  The  new 
service  will  also  heighten  protections 
for  investors'  limit  orders  while 
enhancing  the  ability  of  market  makers 
to  monitor  and  maintain  competitive 
quotations  accessible  to  investors 
participating  in  an  a-Litomated  execution 
environment. 

N«PRO\T  has  been  developed  to 
improve  the  communication  and 
handling  of  small  investor  orders  .so 
they  will  receive  a  prompt,  cost  effective 
execution  at  the  best  price  available  in 
the  marketplace  at  anv  particular  point 
in  time.  N«PRO\^  will  facilitate 
delivery  and  execution  of  small-sized 
investor  orders  in  Nasdaq  equities  to 
market  makers  participating  in 


N«PROVE.  Participation  is  required  for 
all  market  makers  registered  in  Nasdaq 
National  Market  securities  but  is 
voluntary  with  respect  to  Nasdaq 
SmallCap  issues.  (Drders  entered  into 
the  service  may  be  preferenced  to  a 
particular  market  maker  that  agrees  to 
accept  preferencing  or  neutrally  routed 
on  an  unpreferenced  basis  to  the 
appropriate  market  maker  at  the  inside 
quotation  (best  bid  or  offer)  in  tlie 
Nasdaq  market.  As  discussed  in  more 
detail  below,  the  N-PROVE  ser\'ice  will 
deliver  orders  to  market  makers  for 
execution  and  has  been  designed  with 
default  execution  parameters  if  the 
market  maker  does  not  manuallv  ar.cicpl 
the  order  within  a  15-second  time 
frame.  N«PROVE  will  also,  consistent 
with  the  Commission's  quote  rule.  Rnl(- 
llAc1-l,  permit  market  makers  to 
decline  to  execute  unpreferenced  orders 
if  the  market  maker  has  effected,  or  is 
in  the  proc:ess  of  effecting,  an  execution 
in  the  security  and  has  updated  (or  is  in 
the  process  of  updating)  its  quote  in 
Nasdaq.  When  such  a  decline  takes 
place,  the  order  is  passed  on  to  other 
market  makers  in  the  issue  for  prompt 
execution. 

Significantly.  N-PROVE  will  provieU- 
an  interactive  limit  order  proce.ssing 
capability  that  will  facilitate  price 
improvement  for  incoming  market  (or 
limit)  orders  and  price  protection  for 
limit  orders.  The  limit  order  file  will 
store  priced  orders  in  time  priority  as 
they  enter  the  system  and  will  deliver 
the  orders  for  execution  as  the  inside 
market  reaches  the  limit  price.  Where 
limit  orders  residing  in  N»PRO\'E  are  at 
prices  superior  to  the  best  bid  or  offer, 
subsequent  incoming  market  orders  will 
be  priced  for  execution  at  the  limit  order 
price  and  will  either  be  executed  at  the 
improved  price  bj'  a  market  maker  or 
will  be  matched  and  executed  against 
the  limit  order  without  the  participation 
of  a  market  maker. 

N»PROVE  has  been  developed  to 
respond  more  effectively  to  the 
respective  needs  of  three 
constituencies — individual  investors 
seeking  timely  execution  of  small 
market  orders  at  the  best  available  price; 
individual  investors  seeking  a  different 
price  over  that  readily  available  in  the 
market  by  using  limit  orders;  and 
market  makers  needing  a  cost  effective 
alternative  to  the  negotiation  and 
manual  processing  of  small  investor 
orders.  Accordingly.  N»PROVE  will 
provide  what  each  party  needs — a 
reliable,  optimally  priced  execution  for 
the  customer  with  opportunities  for 
price  improvement  together  with  a  cost 
effective,  automated  execution  svstem 
with  trade  reporting  and  locked-in 
trades  that  obviates  the  need  for 


individual  order  negotiation  and 
processing. 

N»PROVE  will  replace  the  Small 
Order  Execution  System  ("SOES"), 
which  does  not  offer  the  opportunity  for 
price  improvement  of  customer  orders 
or  afford  market  makers  the  opportunity 
to  interact  with  orders  in  a  manner 
consistent  with  their  firm  quote 
obligations.  The  new  N«PROVE  service 
constructively  responds  to  concerns  that 
automatic,  quote-based  execution 
systems  do  not  provide  sufficient 
opportunities  for  price  improvement. 
N«FROVE"s  enhanced  processing  of 
limit  orders  and  market  orders  will 
significantly  expand  public  customers' 
abilities  to  achieve  price  improvement — 
an  important  benefit  identified  in  the 
SEC's  recent  Market  2000  study.  * 
N«PROVE's  price  improvement  features 
will  significantly  expand  the  ability  of 
member  firms  to  achieve  a  better-priced 
execution  for  their  small  customer 
orders  and  will  enhance  the  protections 
offered  to  limit  orders  priced  between 
the  spread. 

Additionally,  the  new  N-PROVE 
service  will  enable  market  makers  to 
manage  risk  effectively.  The  NASD  is 
concerned  that  the  lack  of  opportunity 
for  a  market  maker  to  respond  to  an 
order  as  it  is  presented  through  the 
existing  SOES  system  seriously 
interferes  with  participants'  ability  to 
manage  risk  and  undermines  market 
makers'  control  of  their  capital  and 
trading  positions.  By  enabling  market 
makers  to  accept  or  reject  orders  (if  they 
are  in  the  process  of  trading  or  have 
already  traded  and  are  updating  their 
quote),  the  N»PRO\T  service  permits 
market  makers  to  engage  in  effective  risk 
management  while  providing  price 
discovery  in  an  automated  execution 
environment.  N«PROVE  has  been 
.di;.signed  as  an  order  delivery  system 
with  default  execution  parameters  to 
ensure  the  continuation  of  market 
depth,  liquidity,  and  price  discovery 
mechanisms  in  the  Nasdaq  market.  The 
new  delivery  and  execution 
functionality  will  more  accurately 
ref.ect  market  makers'  affirmative 
obligations  to  provide  liquidity  to*  the 
market,  while  not  depriving  market 
makers  of  the  exceptions  from  the 
firmness  requirements  contained  in 
Rule  1 1  Acl-1 ,  the  Commission's  firm 
quote  rule. 

1.  System  Operations 
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•  Enhanced  market  making 
functionality. 

The  order  processing  functions  in 
N»PROVE  will  provide  market  makers 
with  several  options  for  handling 
incoming  orders.  The  market  maker  may 
either  accept  the  order  immediately  or 
allow  the  system  to  execute  the  order 
automatically  after  a  short  time  period 
(15  seconds).  In  addition,  the  market 
maker  may  reject  the  order  if  it  has 
effected  a  trade  (or  is  in  the  process  of 
executing  a  transaction  in  the  security) 
and  has  updated  its  quote  (or  is  in  ttie 
process  of  updating  its  quote).  This 
procedure  allows  dealers  to  more 
effectively  monitor  and  react  to  market 
movements,  to  timely  update  their 
quotations  following  the  execution  of 
N»PROVE  and  other  orders,  or  to  reject 
an  N-PROVE  order  if  they  are  in  the 
process  of  trading  or  have  already 
traded  at  that  price.  As  the  SEC 
acknowledges  in  Rule  11  Acl-1,  it  is 
appropriate  to  give  market  makers  an 
opportunity  after  an  execution  to  adjust 
their  quotations  to  reflect  new 
information  or  in  consideration  of  their 
inventory  position. 

Order  entry  firms  have  two 
alternatives  when  entering  orders  in 
Nasdaq  stocks  into  N-PROVE— they 
may  preference  the  order  to  a  particular 
market  maker  (with  whom  they  have 
established  a  preferencing  arrangement 
through  the  system)  or  they  may  enter 
an  unpreferenced  order  into  N^PROVE."* 
A  preferenced  order  will  be  delivered  to 
the  designated  market  maker  who  may 
manually  execute  the  order  or  let  the 
system  automatically  execute  the  order 
after  15  seconds.  Once  a  market  maker 
agrees  to  accept  preferencing  from  an 
order  entry  firm,  the  market  maker 
effectively  waives  the  ability  to  reject  an 
order,  although  the  market  maker  may 
use  the  15-second  time  period  following 
receipt  of  the  preferenced  order  to 
update  its  quotation  so  that  a  second 
order  will  not  be  presented  for 
execution  at  the  same  quote.s 

An  unpreferenced  order  will  be 
routed  to  the  market  maker  at  the  inside 
bid  or  offer  that  is  next  in  line  for  an 
N»PROVE  execution.  The  market  maker 
may  manually  execute  the  trade  or 
allow  the  system  to  automatically 
execute  the  trade  after  15  seconds.  If  the 
market  maker  has  effected  a  trade  (or  is 


The  new  N-PROVE  system  will 
feature  the  following  operations: 


1  Market  2000;  An  Examination  of  Current  Equity 
Market  Developments:  Division  of  Market 
Regulation.  SEC  (January  1994). 


'Odd-lot  orders  (orders  of  less  than  100  shares) 
entered  into  .N»PROVE  will  be  executed 
automatically  at  the  best  bid  or  offer  in  Nasdaq  and 
market  makers  will  receive  execution  reports  rather 
than  orders. 

'^  Preferencing  arrangements  arc  common 
throughout  the  securities  industry  and  reflect 
agreements  to  accept  order  flow  for  execution  from 
specific  order  entry  firms.  Accordingly,  a 
preferenc  ed  order  niiiy  not  be  rejected. 


in  the  process  of  executing  a  trade  in 
that  security)  and  has  updated  its 
quotation  (or  is  in  the  process  of 
updating),  it  may  reject  the  N-PROVE 
unpreferenced  order.  When,  consistent 
with  the  requirements  of  Rule  11  Acl-1, 
an  order  is  rejected  by  the  first  market 
maker  in  rotation,  the  order  will 
automatically  be  displayed  to  all 
remaining  market  makers  at  the  inside 
quote.  All  of  these  market  makers  will 
have  the  opportunity  to  execute  the 
order  during  a  15  second  period.  If  no 
market  maker  manually  accepts  the 
order,  it  will  be  automatically  executed 
against  the  first  market  maker  in 
rotation.  In  the  unhkely  event  that  all  of 
these  market  makers  reject  the  order 
pursuant  to  a  valid  exception  fium  Rule 
11  Acl-1.  the  order  will  be  e.xecuted 
automatically  by  the  first  market  maker 
in  rotation  quoting  at  the  new  inside 
market.  As  the  system  only  allows  a  few 
seconds  for  each  of  these  steps,  every 
N»PROVE  order  is  assured  a  timely 
execution,  usually  within  15  seconds  of 
it  being  delivered  to  the  first  market 
maker.  Once  the  execution  has  been 
accomplished,  whether  on  a  preferenced 
or  unpreferenced  basis,  the  order  entry 
firm  and  market  maker  will  each  receive 
an  execution  report  on  their  N«PROVE 
message  area  on  the  Nasdaq 
Workstation. 

An  additional  feature  in  N«PROV'E 
allows  market  makers  to  receive 
additional  order  flow  if  they  establish  a 
new  quotation  that  betters  the  current 
inside  quote  in  the  Nasdaq  market. 
When  a  market  maker  improves  its  bid 
or  offer  to  better  the  inside  bid  or  offer, 
it  is  placed  first  in  rotation  to  receive 
N»PROVE  unpreferenced  orders.  When 
other  market  makers  adjust  their  quotes 
to  match  the  new  inside  quote,  the 
initial  market  maker  at  that  quote  will 
be  able  to  maintain  its  priority  status, 
receiving  all  unpreferenced  orders 
regardless  of  the  delivery  mechanisms 
that  usually  send  orders  to  the  market 
makers  at  the  inside  quote  in  rotation, 
if  the  initial  market  maker  manually 
accepts  each  order.  For  a  short  period 
(initially  established  as  five  minutes  or 
five  e.xecutions.  whichever  comes  first), 
all  unpreferenced  orders  will  be  routed 
to  the  market  maker  first  in  rotation, 
until  such  time  as  that  market  maker 
rejects  an  order,  allows  the  system  to 
automatically  execute  an  order,  or  a  new 
inside  has  been  established.  When  any 
of  these  events  occur,  the  usual  order 
delivery  routines  will  commerce. 

•  Price  improvement  and  limit  order 
protection. 

The  operation  of  the  N»PROVE  system 
facilities  price  improvement  of 
incoming  N»PROVE  market  orders 
while  providing  price  protection  for 
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next  incoming  sell  order  will  be  priced 
at  20V8  and  will  be  displayed  to  the 
market  makers  at  the  inside  quote.  If  the 
market  order  is  executed  by  a  market 
maker  at  20V8,  that  customer  receives  Vh 
point  more  than  the  ciu-rent  best  quoted 
price,  and  each  subsequent  incoming 
market  order  is  priced  at  the  limit  order 
price  until  the  limit  and  market  orders 
execute  against  each  other  or  the  limit 
order  is  executed  independently  by  a 
market  maker.  If  no  market  maker 
manually  accepts  an  improved  market 
order  trade,  the  two  investor  orders  are 
matched  against  each  other  at  a  price  of 
20 '/a. 

2.  Scope 

The  requirements  of  the  .\»rROVE 
service  would  mirror  those  currentlv  in 
place  for  the  SOES  system,  with  the 
modifications  described  above  to 
facilitate  price  improvement  and  risk 
nianaeement  features.'*  The  following 
changes  have  also  been  proposed:  (1)  To 
establish  a  maximum  order  size  for  the 
most  liquid  tier  of  N»PROVE  securities 
at  1.000  shares;  (2)  to  m.odify  the 
handling  of  preferenced  orders  when 
the  market  is  locked  or  crossed  and  (.3) 
to  prohibit  short  ^ales  in  the  system. 

The  current  maximum  order  size  for 
SOES  is  500  shares:  the  NASD  believes 
that  with  the  risk  management  features 
of  the  new  service  implemented,  it  is 
appropriate  to  allow  the  enliT  of  agency 
orders  up  to  1 ,000  shares.  Market 
makers  in  the  most  liquid  tier  of  Nasdaq 
securities  are  currently  required  to  post 
size  in  their  quotations  of  1.000  shares, 
and  the  ability  to  execute  such  sizes  in 
N»PROVE  will  faciUtaie  executions  of 
agency  orders  in  compliance  with  a 
market  maker's  firm  quote  obligations. 

Whe.n  markets  in  a  Nasdaq  security 
are  locked  or  crossed,  the  new  deliver\' 
mechanisms  of  N«PROVE  will  facilitate 
quick  resolution  of  trie  condititm  by 
sending  each  incoming  N»PROVE  order 
to  the  market  maker  locking  or  crossing 
the  market,  whether  the  orders  arc 
preferenced  to  that  market  maker  or  not. 
The  automated  default  executions  will 
continue  to  occur  until  the  market 
m.aker  updates  its  quotation,  depletes  its 
exposure  limits,  or  rejects  a  trade  (and 
updates  its  quote).  In  this  regard, 
possible  receipt  of  multiple  executions 
will  encourage  the  market  maker  to 
respond  quickly  to  correct  the  aberrant 
quote  condition.*' 


"Tht  current  .SOES  limi;  r^rdtr  liif  hu.'iaUo  been 
mod.i'ied  (as  discussed  above)  to  permit  limit  orders 
to  interact  with  market  orders  and  to  naiTow  the 
time  f:,;nie  for  matching  orders  within  the  Hlr  from 
the  current  five  minute  period  to  1.S  seconds. 

■'Additional  modifications  in  the  N«PROVK  rules 
pertain  to  regulatory  controls  over  what  is 
roiisideri'ii  an  .\gi:iif  y  order  uiiniiile  for  rntrv  into 


Finally,  one  of  the  N»PROVE  rules 
prohibits  the  entry  of  short  sales  into  the 
service.  The  SEC  approved  this 
restriction  in  the  SOES  system  for  a  ont^ 
year  pilot  period  ^o  because  of 
experience  with  excessive  short-term 
trading  occurring  in  SOES.  In  its 
approval  for  the  "interim"  SOES  rules, 
the  SEC  stated  that  prohibiting  short 
selling  through  SOES  was  a  means 
reasonably  designed  to  reduce  the  costs 
to  market  makers  and  investors  that 
result  from  active  intra-day  trading 
activity  through  SOES.  Having 
identified  the  costs  associated  with 
intra-day  trading,  the  Commission  went 
on  to  say  that  any  burden  placed  on 
short  sellers  was  outweighed  by  the 
benefits  of  potentially  narrower  spreads 
and  enhanced  liquidity  in  Nasdaq 
.securities.  Further,  the  SEC  look  into 
consideration  the  fact  that  short  .sales 
among  typical  retail  investors  are 
infrequent  and  broker/dealers  rareh 
exer.ute  short  sales  through  i'n 
automated  system  such  as  SOES. 
Accordingly,  the  Commission  belifxiii 
that  prohibiting  the  execution  of  .short 
sales  through  SOES  was  an  effefrtive 
means  ftf  hmiting  intra-day  trading  with 
little  concomitant  effect  on  retail 
investors. 

The  NASD  believes  that  the  N«rR(}\'K 
service,  while  offering  enhanced 
facilities  for  market  makers  to  handle 
exposure  to  transactions  such  as  short 
sales  by  enabling  them  to  reject  trades 
if  they  have  already  traded,  still 
provides  an  automated  execution 
environment  that  may  be  susceptible  to 
active  intra-day  traders.  While  the 
N«FROVE  service  does  provide  a  1.5 
second  period  for  a  market  maker  to 
react  to  an  N^PROVE  order,  that  timt- 
period  is  sufficiently  short  thct  t.here 
rcmainsa  risk  of  destabilizing  s.horl 
term  trading  through  the  service.  Having 
identified  and  analj^zed  the  costs 
associated  with  active  intra-day  trading 
scenarios  using  the  SOES  svf;tem.  the 
NASD  believes  that  prohibiting  short 
sales  in  N»PROVE  is  an  appropriate 
action  as  it  prohibits  a  narrow,  generailv 
n(m-retail  type  of  trading  activity  from 
an  automated  execution  svslem.  ratfiir 


the  '.vsieni.  For  ex.iniple.  th.e  new  nilos  stuli  l!,.-.; 
"No  order  will  tw  considered  an  apencv  order  ton, 
a  public  customer  if  it  is  for  any  account  of  a  ps^.-stj:-, 
associated  with  any  memtjer  firm  or  any  account 
controlled  by  such  en  associated  person  No  order 
will  be  considered  an  f.gency  order  from  a  nwblir 
customer  if  it  is  for  any  account  of  a  member  of  the 
"im.-nediiite  family"  (as  that  term  is  defined  in  the 
N'.X.Sn  Free-Riding  and  Withholding  h-.terpreiation. 
Article  III.  Section  1  of  the  Rules  of  Fair  Practice) 
c'f  an  as.sociated  person  who  has  phvsir-i!  access  :•.■ 
a  terminal  capable  of  e.ntering  orders  i.ttu 
N»1»R()VE."  S(^  Section  5(b)(4)  of  the  proposed 
N»I'K()VE  Rules. 

'"'Securities  Exchange  Act  Release  No.  Xi'.iTV 
lUec.  23.  I'l'O).  58  FR  U9419  (Dec   :m.  IWWl. 
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than  limiting  a  type  of  investor  or  active 
trader  from  the  system.  The  NASD 
concurs  with  the  Commission  that 
limiting  short  sales  in  an  automated 
execution  enviromtient  is  a  means 
reasonably  designed  to  assure  continued 
market  maker  participation  and 
liquidity  in  the  market.  It  is  appropriate 
to  exclude  discemable  trading  practices 
that  impose  excessive  risks  and  costs  on 
market  makers  and  jeopardize  market 
quality.  Accordingly,  the  NASD  believes 
that  prohibiting  short  sales  in  N»PROVE 
is  nocossary  and  appropriate  and 
consistent  with  requirements  of  the  Act. 
The  new  N-PROVE  service  addresses 
the  concerns  that  customers  cannot 
achieve  price  improvement  in  quote- 
based  execution  systems  and  that 
market  makers  cannot  efTecUvely 
manage  risk  in  an  automated  execution 
environment.  By  allowing  market 
makers  to  see  orders  prior  to  their 
execution,  N«PROVE  is  facilitaUng  risk 
management;  by  alerting  members  to  the 
existence  of  a  limit  order  between  the 
spread  and  using  that  limit  price  to 
establish  the  new  market  price, 
N«PROVE  is  facilitating  price 
improvement  in  an  automated  facility. 
The  NASD  believes  the  proposed  rule 
change  is  consistent  with  sections 
15A(b)(6),  15A(b)(9).  15A(b)(ll).  and 
llA(a)(l){C)of  the  Act.  Section 
15A(b)(6)  requires  that  the  rules  of  a 
national  securities  association  be 
designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to 
promote  just  and  equitable  principles  of 
trade,  to  foster  cooperation  and 
coordination  with  persons  engaged  in 
regulating,  clearing,  settling,  processing 
information  with  respect  to.  and 
facilitating  transactions  in,  securities,  to 
remove  impediments  to  and  perfect  the 
meclmnUm  of  a  free  and  open  market 
and  a  national  market  system  and  in 
general  to  protect  investors  and  the 
public  interest.  Section  15A(b)(9) 
requires  that  rules  of  an  Association  not 
impose  any  burden  on  competition  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act.  Section 
15A(B)(11)  requires  the  NASD  to 
formulate  rules  governing  the  quaUty  of 
fair  and  informative  quotations.  Section 
llA(a)(l)(C)  finds  that  it  is  in  the  public 
interest  to,  among  other  things,  assure 
economically  efficient  execution  of 
securities  transactions.  The  fundamental 
purpose  of  N«PROVE  is  to  assist 
investors  in  achieving  prompt,  efficient 
executions  of  their  small  orders  and  to 
provide  an  opportunity  for  price 
improvement  within  an  automated 
execution  environment.  The  integrity 
and  efficiency  of  Nasdaq  for  public  • 
investors  and  market-makiog 


participants  is  critical  and  the  NASD 
believes  that  N-PROVE  will  provide 
benefits  to  both  consistencies.  The 
design  of  N»PROVE  is  not  anti- 
competitive as  it  treats  all 
unpreferenced  orders  uniformly;  to  the 
extent  that  preferenced  orders  are 
distinguished,  by  entering  into 
preferencing  arrangements  with  known 
customers,  market  maker's  effectively 
waive  the  protections  offered  by  the 
systsm.  N«PROVE  may  also  enhance  the 
quality  of  quotations  in  the  Nasdaq 
marketplace  as  market  makers 
participating  in  the  service  may  be 
encouraged  to  narrow  the  spread  and 
improve  the  best  inter-dealer  quotations 
in  Nasdaq  in  order  to  be  first  in  priority 
and  continue  to  receive  unpreferenced 
order  flow  through  N-PROVE. 

The  new  proposals  are  also  fully 
consistent  with  the  significant  national 
market  system  objectives  contained  in 
Section  11 A  of  the  Act.  The  facilities  of 
N»PROVE  would  advance  these 
objectives  by  offering  efficient  execution 
of  investors'  small  orders,  by 
maintaining  market  maker  participation 
through  the  automated  delivery  of 
orders  with  the  ability  to  reject  those 
orders  if  trades  have  akeady  occurred, 
and  by  offering  the  opportunity  for  price 
improvement  to  N»PROVE  orders.  The 
system's  functionality  will  more 
accurately  reflect  market  makers' 
affirmative  obligations  to  provide 
liquidity  to  the  market,  without 
depriving  market  makers  of  legitimate 
exceptions  from  the  firmness 
requirements  contained  in  Rule  llAcl- 


B.  ifelf -Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  NASD  believes  that  the  proposed 
rule  change  will  not  result  in  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  purposes  of  the  Act.  When  fashioning 
a  rule  proposal  for  SEC  review,  an  SRO 
is  not  required  to  find  the  least  anti- 
competitive means  !o  achieve  a  desired 
result,  but  the  SRO  and  the  SEC  must 
determine  that  the  means  chosen  are 
necessary  or  appropriate  to  achieve  the 
objectives  of  the  Act.  In  its  recent 
approval  of  the  interim  modifications  to 
the  SOES  system,  the  SEC  found  that  it 
may  be  appropriate  to  exclude 
discemable  trading  practices  that 
impose  excessive  risks  and  costs  on 
market  makers  and  jeopardize  market 
quality.  The  NASD  concurs  with  this 
evaluation  and  accordingly,  has 
proposed  some  of  the  same  restrictions 
in  N-PROVE  The  design  of  N»PROVE  is 
not  anticompetitive  as  it  treats  all 
unpreferenced  orders  uniformly;  to  the 
extent  that  preferenced  orders  are 


distinguished,  by  entering  into 
preferencing  arrangements  with  known 
customers,  market  maker's  effectively 
waive  the  protections  offered  by  the 
system.  Accordingly,  the  NASD  believes 
that  the  new  proposals  are  fully 
consistent  writh  the  requirements  of  the 
Act. 

c.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Mnwbers,  Participants,  or  Others 

Written  comments  were  noithcr 
solicited  nor  received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (ij 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  selfregulatory 
organization  consents,  the  Commission 
will: 

A.  By  order  approve  such  proposed 
rule  change,  or 

B.  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV,  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
The  Commission  specifically  requests 
that  commenters  address  the  handling 
of  limit  and  market  orders.  The  propos;j| 
includes  the  opportunity  for  price 
improvement  for  limit  and  market 
orders.  Limit  orders  entered  in 
N»PROVE  priced  away  from  the  inside 
market  will  reside  in  a  limit  order  file. 
If  another  limit  order  on  the  opposite 
side  of  the  market  is  entered  that  either 
matches  or  crosses  the  first  limit  order, 
the  two  limit  orders  will  be  matched  for 
execution  (at  either  the  matching  price 
or.  when  two  limit  orders  cross,  at  the 
average  price).  If  a  market  ord.;r  on  tbe 
opposite  side  of  the  market  is  entered  in 
N.PROVE,  it  will  be  repriced  to  muUh 
an  existing  limit  order  if  the  limit  order . 
provides  price  improvement  over  the 
current  inside  market.  Under  eitlicr 
.scenario,  however,  prior  to  execution, 
the  system  will  allow  a  15-second 
period  within  which  a  market  maker  in 
the  security  can  execute  one  side  of  the 
match  at  the  improved  price.  While  the 
proposal  will  provide  both  orders  the 
opportunity  for  price  improvement,  if 
could  also  result  in  one  public  order 
that  otherwise  would  have  been 


29656 


executed  at  the 
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For  the  Comm^sion. 
Market  Regulatioi, 
authority." 
lonathan  G.  Kat] , 
Se<:rvtary. 
IFR  Doc.  94-138^1  Filed  6-7-94;  8.45  ami 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Acceptance  of  Noise  Exposure  Maps 
and  Request  for  Review  of  Noise 
Compatibility  Program  for  Lake  Tahoe 
Airport,  South  .ake  Tahoe.  CA 


AGENCY:  Federa 
Administration 
ACTION:  Notice. 


tiat 


SUMMARY:  The 
Administration 
determination 
maps  submittec 
Tahoe,  Califom 
Airport  under  t 
of  the  Aviation 
Abatement  Act 
and  14  CFR  Par 
with  applicable 
also  announces 
proposed  noise 
that  was  submitted 
Airport  under 
with  the  noise 
this  program  wi 
disapproved  on 
19q4. 


'  17  OK  200.^0-  (,-,)(12)(l'«;) 


Aviation 
DOT. 


I  ederai  Aviation 
(FAA)  announces  its 

the'  noise  exposure 
by  city  of  South  Lake 
a.  for  Lake  Tahoe 
le  provisions  of  Title  I 
Safety  and  Noise 
)f  1979  (Pub.  L.  90-193) 
150  are  incompliance 
requirements.  The  FAA 
that  it  is  reviewing  a 
compatibility  program 
for  Lake  Tahoe 
150  in  conjunction 
exposure  map,  and  that 
1  be  approved  or 
or  before  Novomiior  14, 


pirt 


EFFECTIVE  DATE:  The  effective  date  of  the 
FAA's  determination  on  the  noise 
exposure  maps  and  of  the  start  of  its 
review  of  the  associated  noise 
compatibility  program  is  May  18, 1994. 
The  public  comment  period  ends  July 

17.  1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  R.  Rodriguez,  Planning/ 
Programming  Supervisor,  Federal 
Aviation  Administration,  San  Francisco 
Airports  District  Office,  831  Mitten 
Road,  room  210,  Burlingame,  California 
94010-1303,  Telephone:  (415)  876- 
2805.  Comments  on  the  proposed  noise 
compatibility  program  should  also  be 
submitted  to  the  above  office. 
SUPPLEMENTARY  INFORMATION:  This 
notice  announces  that  the  FAA  finds 
that  the  noise  exposure  maps  submitted 
for  Lake  Tahoe  Airport  are  in 
compliance  with  applicable 
requirements  of  part  150,  effective  May 

18.  1994.  Further.  FAA  is  reviewing  a 
proposed  noise  compatibility  program 
for  that  airport  which  will  be  approved 
or  disapproved  on  or  before  November 
14.  1994.  This  notice  also  announces  the 
availability  of  this  program  for  public 
review  and  comment. 

Under  section  103  of  Title  I  of  the 
Aviation  Safety  and  Noise  Abatement 
Act  of  1979  (hereinafter  referred  to  as 
"the  Act"),  an  airport  operator  may 
submit  to  the  FAA  noise  exposure  maps 
which  meet  applicable  regulations  and 
which  depict  noncompatible  land  uses 
as  of  the  date  of  submission  of  such 
maps,  a  description  of  projected  aircraft 
operations,  and  the  ways  in  which  such 
operations  will  affect  such  maps.  The 
Act  requires  such  maps  to  be  developed 
in  consultation  with  interested  and    ' 
affected  parties  in  the  local  community, 
government  agencies,  and  persons  using 
the  airport 

An  airpcil  operator  who  has 
submitted  noise  exposure  maps  that  are 
found  by  FAA  to  be  in  compliance  with 
the  requirements  of  Federal  Aviation 
Regulations  (FAR)  Part  150, 
promulgated  pursuant  to  Title  I  of  the 
Act,  may  submit  a  noise  compatibility 
program  for  FAA  approval  which  sets 
forth  the  measures  the  operator  has 
taken  or  proposes  for  the  reduction  of 
existing  noncompatible  uses  and  for  the 
prevention  of  the  introduction  of 
additional  noncompatible  uses. 

The  City  of  South  Lake  Tahoe, 
submitted  to  the  FAA  on  September  24. 
1992  noise  exposure  maps,  descriptions 
and  other  documentation  which  were 
produced  during  the  preparation  of  the 
Noise  Compatibility  Program,  Lake 
Tahoe  Airport.  California,  dated 
September  1992.  It  was  requested  that 
the  FAA  review  this  material  as  the 


noise  exposure  maps,  as  described  in 
section  103(a)(1)  of  the  Act.  and  that  the 
noise  mitigation  measures,  to  be 
implemented  jointly  by  the  airport  and 
surrounding  communities,  be  approved 
as  a  noise  compatibility  program  under 
section  104(b)  of  the  Act. 

The  FAA  has  completed  its  review  of 
tlie  noise  exposure  maps  and  related 
descriptions  submitted  by  the  city  of 
South  Lake  Tahoe.  The  specific  maps 
under  consideration  are  Figure  3.3.1, 
"Predicted  1991  CNEL  Contours",  and 
Figure  3.3.2,  "Predicted  1996  CNEL 
contours",  in  the  submission.  The  FAA 
has  determined  that  these  maps  for  Lake 
Tahoe  Airpoit  are  in  compliance  with 
applicable  requirements. 

This  determination  is  effective  on 
May  18,  1994.  FAA's  determination  on 
an  airport  operator's  noise  exposure 
maps  is  limited  to  a  finding  that  the 
maps  were  developed  in  accordance 
with  the  procedures  contained  in 
appendix  A  of  FAR  part  150.  Such 
determination  does  not  constitute 
approval  of  the  applicant's  data, 
information  or  plans,  or  a  commitment 
to  approve  a  noise  compatibility 
program  or  to  fund  the  implementation 
of  that  program. 

If  questions  arise  concerning  the 
precise  relationship  of  specific 
properties  to  noise  exposure  contours 
depicted  on  a  noise  exposure  map 
submitted  under  section  103  of  the  Act. 
it  should  be  noted  that  the  FAA  is  not 
involved  in  any  way  in  determining  the 
relative  locations  of  specific  properties 
with  regard  to  the  depicted  noise 
contours,  or  in  interpreting  the  noise 
exposure  maps  to  resolve  questions 
concerning,  for  example,  which 
properties  should  be  covered  by  the 
provisions  of  section  107  of  the  Act. 
These  functions  are  inseparable  fi"om 
the  ultimate  land  use  control  and 
planning  responsibilities  of  local 
government.  These  local  responsibilities 
are  not  changed  in  any  way  under  part 
150  or  through  FAA's  review  of  noise 
exposure  maps.  Therefore,  the 
responsibility  for  the  detailed 
overlaying  of  noise  exposure  contours 
onto  the  map  depicting  properties  on 
the  surface  rests  exclusively  with  the 
airport  operator  which  submitted  those 
maps,  or  with  those  public  agencies  and 
planning  agencies  with  which 
consultation  is  required  under  section 
103  of  the  Act.  The  FAA  has  relied  on 
the  certification  by  the  airport  operator, 
under  §  150.21  of  FAR  part  150,  that  the 
statutorily  required  consultation  has 
been  accomplished. 

The  FAA  nas  formally  received  the 
noise  compatibility  program  for  Lake 
Tahoe  Airport,  also  effective  on  May  18. 
1994.  Preliminary  review  of  the 
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submitted  material  indicates  that  it 
conforms  to  the  requirements  for  the 
submittal  of  noise  compatibility 
programs,  but  that  further  review  will  b« 
necessary  prior  to  approval  or 
disapproval  of  the  program. 

The  formal  review  period,  limiled  by 
law  to  a  maximum  of  180  days,  will  be 
completed  on  or  before  November  14, 
1994.  The  FAA's  detailed  evaluation 
will  be  conducted  under  the  provisions 
of  14  CFR  part  150,  §  150.33.  The 
primary  considerations  in  the 
evaluation  process  are  whether  the 
proposed  measures  may  reduce  the  levt.-l 
of  aviation  safety,  create  an  undue 
burden  on  interstate  or  foreign 
commerce,  or  be  reasonably  consistent 
with  obtaining  the  goal  of  reducing 
existing  noncompatible  land  uses  and 
preventing  the  introduction  of 
additional  noncompatible  land  uses. 

hiterested  persons  are  invited  to 
comment  on  the  proposed  program  with 
specific  reference  to  these  factors.  All 
comments,  other  than  those  properly 
addressed  to  local  land  use  authorities, 
will  be  considered  by  the  FAA  to  the 
extent  practicable.  Copies  of  the  noise 
exposure  maps,  the  FAA's  evaluation  of 
the  maps,  and  the  proposexl  noise 
compatibility  program  are  available  for 
examination  at  the  following  l<«:at)ons: 

Federal  Aviation  Administration,  800 
Independence  Avenue,  SW.,  room 
617,  Washington,  DC  20591 

Federal  Aviation  Ad.ministrafion, 
Western-Pacific  Region,  Airports 
Division.  AVVP-600, 15000  Aviation 
Blvd..  Hawthorne.  CA  90261,  Mail 
Address:  P.O.  Box  92007,  World  Way 
Postal  Center,  Los  Angeles,  CA 
90009-2007 

Federal  Aviation  Admini.stration,  San 
Francisco  Airports  District  Oflice.  831 
Mitten  Roa*!,  room  210,  Burlingame. 
California  94010-1303 

Mr.  Richard  D.  Fn^nch,  AAK.  Airport 
Dire<  tor,  Gty  of  South  Lake  Tahoe, 
LakeTahoe  Airport,  1901  Airport 
Road,  suite  100.  South  Lake  Tuhoe. 
California  96150-7004 


CSummary  Woflce  Ho.  P£-94-i2} 

Petitkms  lor  Exemption;  Summary  ot 
Petitions  Received;  Dispostttons  ol 
Petitions  tssued 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACnOM:  Notice  of  petitions  for 
exemption  received  and  of  dispositions 
of  prior  petitions. 


Questions  may  be  diref,1ed  to  the 
individiral  named  above  under  the 
heading,  FOR  FURTHER  tWFORMATION 
COWTACT. 

Issiieii  in  Itavuthurnr,  (^flifoinia  oti  M.iy 
18,1994. 

Robert  C  Bioom, 

Acting Ktonogt^r,  Airports  Divisioit,  AWF-tii)i) 

IFR  Dor.  94-1.3915  Filfwt  •,-7-94;  8r45  smi 

BILLING  coot  <91»-13-M 


SUMMARY:  Pursuant  to  FAA's  rulemaking 
provisions  governing  the  application, 
processing,  and  disposition  of  petition.s 
for  exemption  (14  CFR  part  li).  this 
notice  contains  a  summary  of  certain 
petitions  seeking  relief  from  specified 
requirements  of  the  Federal  Aviation 
Regulations  (14  CFR  ch.  I),  dispositions 
of  certain  petitions  previously  received, 
and  corrections.  The  purpose  of  this 
notice  is  to  improve  the  public's 
awareness  of,  and  participation  in,  this 
asp«:t  of  FAA's  regulatory  activities. 
Neither  publication  of  this  notice  nor 
the  inclusion  or  omission  of  information 
in  the  summary  is  intended  to  affect  the 
legal  status  of  any  petition  or  its  finid 
disposition.' 

DATES:  Comments  on  petitions  ri^.eivi;(i 
must  identify  the  petition  dodiet 
number  involved  and  must  be  rrii-eiv.ti 
on  or  before  June  28, 1994. 
ADDRESSES:  Send  comments  im  any 
petition  in  triplicate  to.  Federal 
Aviation  Administration,  Office  of  lh«! 
Chief  Counsel,  Attn:  Rule  DinAet  (AW> 

200),  Petition  Docket  No. 

800  Independence  Avenue,  SW.. 
Washington.  DC  20591. 

The  petition,  any  comments  nn  ejv«;d, 
and  a  copy  of  any  final  disposition  are 
filed  in  the  assigned  regulatory  docket 
and  are  available  for  examination  in  the 
Rules  Docket  (AGC-200).  room  91  oC, 
FAA  Headquarters  Building  (FOB  lOA), 
800  Independence  Avenue,  SW., 
Washington.  DC  20591;  telephone  (202) 
267-3132. 

FOR  FURTHER  INf  ORMATION  CONTACT:  ,Vlr. 
Frederick  M.  Haynes,  Office  of 
Rulemaking  (ARM-1),  Feti.-nd  Avk.iJi.Hj 
Administration,  800  Independence 
Avenue,  SW.,  Washington,  1X7  20591; 
telephone  (202)  267-3939. 

This  notice  is  published  pursuant  to 
paragraphs  (c),  (e),  and  (g)  of  §  11.27  of 
part  11  of  the  Federal  Aviation 
Regulations  (14  CFR  part  11). 

Issued  in  Washin^lon,  EK",  on  |(iiu»  2,  1*»'M 
Oonuld  P.  Byrne, 
Asiistoiit  (2hief  (Jonnsi'l  fiit  HiH;ulntunt!, 


Dpscription  of  Relief  Sought/ 
Disposition:  To  permit  Continental 
Airhnes  to  extend  the  December  31, 
1995,  compliance  date  permitted  in 
Exemption  No.  5256  for  installation  of 
n^uired  windshear  equipment  in  its 
aircraft  in  order  to  develop, 
certificate,  and  implement  prpdiiiive 
windshear  devices  in  lieu  of  in<i»llin}: 
existing  reactive  systems. 
Docket  \h.:276^7. 
Petitioner:  American  Airsport 

Association. 
Sections  of  the  FAR  Affetled:  14  «  IH 

103.1  (a),  fb),  and  (e). 
Description  of  Relief  Sought/ 
Disposition:  To  permit  Ameri«;H>i 
Airsport  Association  to  openite 
povvered.  two-placed  ultralight 
vehicles  for  instructional  purposi>> 
that  weigh  less  than  500  pounds.  h;*vi 
a  fuel  capacity  not  exceeding  10  U.S. 
gallons,  are  not  capable  of  more  than 
90  miles  per  hour  at  fijll  power  in 
level  flight,  and  have  a  power-off  M.iil 
spend  of  40  miles  per  hour  or  less. 
DocAe/Afo..  27674. 
Petitioner.  IBM  Flight  Operations. 
Set:! ions  of  the  FAR  Affectetl:  14  tm 

parts  43,  91,  and  145. 
Description  of  Relief  Sought:  To  .<il*)w 
IBM  Flighl  Operations  to  use 
••lectronically  printed,  rompuier 
generated  signatures  and  stamp 
numbers  on  required  documents  for 
maintenance  managers,  chief 
inspectors,  designate*!  inspe»li»rs. 
maintenamv  tethnidans,  aviunics 
inspectors,  avion it^  tcthnicians.  ami 
airiTiift  commani)i!rs. 
I^:ket  No.:2772S. 
Petitioner:  Mr.  Smiley  E.  Johnson. 
Sections  of  the  FAR  Affected:  14  » XV. 

121.383{r). 
Description  of  Rt^linf  Souglit:  To  p.;ni.it 
Mr.  Johnson  to  serve  a.s  a  pilot  in  p.irl 
121  air  carrier  oprratioiw  after  his 
60th  birthday. 

IKKDoc.  tH- 13917  Filed  t>- 7-94,  H4S;nii| 
BILLING  COCX  «9t»^13-M 


Aviation  Rulemaking  Advisory 
Committee:  Air  Carrier/General 
Aviation  Maintenance  Issues 


Petitions  for  Exemption 

Z^ocA^f  Afe>.;27178. 
Petitioner:  CMnVme.nUil  Airlines,  Inc. 
Sections  of  the  FAR  Affectetl:  14  CFR 
121. .1.58. 


AGENCY:  Fe<l<;nd  Aviation 
Adniinisfration  (FAA).  DfTT. 
ACTION:  Notice  of  change  in  task 
assigned  to  the  Aviation  Rulemaking 
Advisory  Comniittec,  Parts  Appioval 
A(  lion  Te.am-Phas»;  3  Working  ( iroup. 


SUMMARY:  Notice  is  given  of  a  change  in 
the?  task  Hssigneti  to  the  Parts  Approvid 
Action  Team— Pliase  3  Working  CrtMtp 
of  the  FAA  Aviation  Rulemaking 
Advisory  Coinmittw  (ARAC).  Ihis 


29658 


the 


(2)2) 


inteni  jnce 


me  chani 


Stan  iards 
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notice  informs 
activities  of  the 
general  aviation 
FOR  FURTHER 
Mr.  Frederick  J. 
Executive  Directt^r 
General  Aviation 
Flight  Standards 
Independence 
Washington,  DC 
267-3546;  fax: 
SUPPLEMENTARY 
Federal  Aviation 
established  an  A 
Advisory  Conimi 
2190.  January  22. 
February  19 
AR.AC  deals  with 
aviatinn  mai 
issues  involve 
irid  approved  trafci 
uutlined  in  parts 
fnaintenance  s 
a.  29.  31,  33.  am 
propellers,  and 
and  parallel  prov 
01.  121.  135,  and 
Aviation  Regulal 
Approval  Action 
•  Working  Group 
recommendation! 
will  determine  vv 
to  the  FAA. 

After  reevaluat 
assigned  to  ARAC 
determined  that 
to  redefine  the 

Develop  an  interi 
.icceptahility  of 
prvsent  civil  i 
documentation 
circulars,  notices, 
documents,  as 
accomplish  this  tasi . 
ensure  that  in  the 
prof>erly  documen 

If  the  ARAC 
of  Proposed 
Advisor)'  Circular 
be  appropriate 
be  submitted  to 
prescribed.  The 
make  recommend 
the  following 

Reports 

(a)  Recommend 
completion  of  the 
rationale  supporti 
consideration  at 
ARAC  to  consider 
aviation 
following  publ 

(b)  Give  a  detai 
presentation  on 
recommendation 
prr>ceeding  with 
(c)  below; 


A\  enue. 


public  of  the 
ARAC  on  air  carrier/ 
maintenance  issues. 

CONTACT: 
l|eonelli.  Assistant 
for  Air  Carrier/ 
Maintenance  Issues, 
Service  (AFS-300).  800 

SW., 
0591.  telephone:  (202) 
267-5230. 
IIIFORMATION:  The 
Administration  (FAA) 
V  iation  Rulemaking 
tee  (AR.\C)  (56  FR 
1991:  and  58  FR  9230. 

One  area  of  the 
air  carrier/ generij  I 
issues.  These 
ic  certification 
ing  schools  as 
5  and  147  and  t'le 

s  for  parts  23,  25. 
35  aircraft  engines, 
component  parts 
sions  in  parts  21.  43, 
137  of  the  Federal 
i  ins.  The  Parts 
Team — Phase  :i 
U  forward 

to  the  ARAC:.  whu;h 
ether  to  forward  them 
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i  ig  the  task  origiiidlly 
.  the  FAA  has 
woidd  be  approprirtlf 
as  follows. 


plan  for  evaluating  the 
ft  parts  existing  within 
nventiries  that  lack  acceptable 
Dev  »Iop  such  advi.sory 
s.  or  other 
appropriate,  to 
Develop  a  plan  to 
ure  airt:raft  parts  are 


N  'RM'i 


ited 

det  jrmines  that  a  Notice 
Ruleijiaking  (NPRM).  an 
(AC),  or  both  would 
documents  are  to 
FAA  in  the  format 
king  group  should 
itions  to  the  ARAC  in 


th  )se  I 
iths 

WJ 


tie 


a  work  plan  for 
task,  including  the 
ig  the  plan,  for 

meeting  of  the 
air  carrier/general 
issues  held 
of  this  notice; 

conceptual 

proposed 

the  ARAC  before 

work  stated  in  item 


(c)  If  considered  appropriate,  develop 
NPRM(s)  proposing  the  revised  rules  for 
undocumented  parts  with  supporting 
economic  and  other  required  analyses, 
advisory  and  guidance  material,  and  any 
other  collateral  documents  the  working 
group  determines  to  be  needed.  Present 
these  recommendations  to  the  ARAC  for 
further  consideration  and  disposition: 
and 

(d)  Give  a  status  report  on  the  task  at 
each  m»ieting  of  the  ARAC  held  to 
consider  air  carrier/general  maintenance 
issues. 

The  Parts  Approval  Action — Phase  3 
Working  Group  will  be  comprised  of 
experts  from  those  organizations  having 
an  interest  in  the  tasks  assigned.  A 
working  group  member  need  not 
necessarily  be  a  representative  of  one  ot 
the  organizations  of  the  ARAC. 
Individuals  who  have  expertise  in  the 
subject  matter  and  wish  to  become  a 
member  of  the  working  group  should 
write  the  person  listed  under  the 
caption.  FOR  FURTHER  INFORMATION 
CONTACT,  expressing  that  desire, 
describing  their  interest  in  the  task,  unci 
the  expertise  they  would  bring  to  the 
working  group.  Each  request  will  be 
reviewecrby  the  AR.\C  Assistant  Chair 
for  Air  Carrier/General  Aviation 
Maintenance  Issues  and  the  chair  of  the 
working  group,  and  the  individual  will 
be  advised  if  the  request  can  be  granted 

The  Secretary  of  Transportation  has 
detennined  that  the  formation  and  use 
of  the  ARAC  are  necessary  and  in  the 
public  interest,  in  connection  with  the 
performance  of  duties  of  the  FAA. 
Meetings  of  the  ARAC  to  consider  air 
carrier/general  aviation  maintenance 
issues  will  be  open  to  the  public,  except 
as  authorized  by  Section  10(d)  of  the 
Federal  Advisory  Committee  Act. 
Meetings  of  the  Parts  Approval  Action 
Team — Phase  3  Working  Group  will  not 
be  open  to  the  public,  except  to  the 
extent  that  individuals  with  an  interest 
and  expertise  are  selected  to  participate 
No  public  announcement  of  Working 
Group  meetings  will  be  made. 

Issued  in  Washington,  DC,  on  June  1.  I't04 
Frederick  f.  Leoneili, 

Assistant  Executive  Director  for  Air  Carrier/ 
General.  Aviation  Maintenance  Issues, 
Aviation  Rulemaking  Advisory  Committee. 
IFR  Doc.  94-13916  Filed  6-7-94;  8:45  am) 
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Federal  Highway  Administration 

Environmental  impact  Statement- 
Butler  and  Carter  Counties,  MO 

AGENCY:  Federal  Highway 
Administration  (FHWA),  DOT. 


ACTION:  Notice  of  intent. 


summary:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  an 
environmental  impact  statement  will  be 
prepared  for  a  proposed  project  in  i 

Butler  and  Carter  Counties.  Missouri         j 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Donald  Neumann,  Federal  Highway 
Administration,  P.O.  Box  1787,  Jefferson 
City,  MO  65102,  Telephone  Number 
314-636-7104;  or  Mr.  Bob  Sfreddo, 
Design  Engineer,  Missouri  Highway  and 
Transportation  Department,  P.O.  Box 
270,  Jefferson  City,  MO  65102, 
Telephone  Number  314-751-2870. 

SUPPLEMENTARY  INFORMATION:  The 
FHWA,  in  cooperation  with  the 
Missouri  Highway  and  Transportation 
Department  (MHTD),  will  prepare  an 
environmental  impact  statement  (EIS) 
on  a  proposal  to  improve  Missouri 
Route  60  in  Butler  and  Carter  Counties, 
Missouri. 

1.  The  proposed  improvement  would 
reconstruct  approximately  67,6 
kilometers  (42  miles)  of  Route  60 
between  Poplar  Bluff  and  Van  Buren. 
including  a  new  interchange  at  U.S. 
Route  67.  Improvements  to  the  corridor 
are  needed  to  provide  for  existing  and 
projected  traffic  demand. 

2.  Alternatives  under  consideration 
include:  (1)  A  "no  build"  option,  (2) 
mass  transit  and  transportation  system 
management,  (3)  improvement  of  the 
existing  two-lane  roadway  to  four  lanes, 

(4)  constructing  a  four-lane,  limited- 
access  highway  on  a  new  location,  and 

(5)  constructing  a  four-lane,  fully 
controlled  access  highway  on  a  new 
location. 

3.  To  date,  preliminary  information 
has  been  issued  to  local  officials  and 
other  interested  parties.  The  scoping 
process  will  be  initiated  with  Federal, 
State,  and  local  agencies.  Formal  agency 
and  public  scoping  meetings  will  be 
held  in  Elsinore  and  Poplar  Bluff  in 
June  or  July  of  1994. 

In  addition,  a  public  hearing  will  be 
held.  Public  notice  will  be  given  in 
advance  of  the  date  and  time  of  each 
meeting.  The  draft  EIS  will  be  available 
prior  to  the  public  hearing  for  public 
review  and  comment.  To  ens\u-e  that  the 
full  range  of  issues  related  to  this 
proposed  action  are  addressed  and  all 
significant  issues  identified,  comments 
and  suggestions  are  invited  from  all 
interested  parties.  Any  comments  or 
questions  concerning  this  proposed 
action  and  the  EIS  should  be  directed  to 
the  FHWA  or  the  Missouri  Highway  and 
Transportation  E)epartment  at  the 
addresses  provided  above. 
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Issued  on.  Mav  20.  m9-l. 
Donald  Neumann, 

Program  Review  Engint^r.  Mfersim  Citv. 
IFR  Dor.  94-13829  Piled  6-7-94;  8:4.">am| 

BtLUNG  CODE  491(^22-M 


Environmental  Impact  Statement: 
Howell,  Shannon,  and  Carter  Counties 
MO 

agency:  Federal  Highway 
Administration  (FHWA).  D{3T. 
ACTION:  Notice  of  infcni. 


SUMMARY:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  thai  an 
environmental  impact  statement  will  be 
prepared  for  a  proposed  project  in 
Howell,  Shannon,  and  Carter  Counties. 
Missouri. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Donald  Neumann,  Federal  Highway 
Administration,  P.O.  Box  1787,  Jefferson 
City,  MO  65102,  Telephone  Number 
314-636-7104:  or  Mr.  Bob  Sfreddo. 
Design  Engineer.  Missouri  Highway  and 
Transportation  Department,  P.O.  Box 
270,  Jefferson  City.  MO  65102, 
Telephone  Number  314-751-2876. 
SUPPLEMENTARY  INFORMATION:  The 
FHWA,  in  cooperation  with  the 
Missouri  Highway  and  Transportafiim 
Department  (MHTD),  will  prepare  an 
environmental  impact  sfalemeni  (EIS) 
for  a  location  study  along  Route  60  in 
Howell,  Shannon,  and  Carter  Countit^. 
Missouri. 

1.  The  proposed  location  study  begins 
at  Route  U  east  of  Willow  Springs,  in 
Howell  County,  and  continues 
approximately  88.5  kilometers  (5.5 
miles)  to  a  point  approximately  2.4 
kilometers  (1.5  miles)  west  of  Van 
Buren,  in  Carter  County.  Improvements 
are  considered  necessary  to  improve 
safety,  to  improve  access  in  the  three- 
county  region,  and  to  increase  capacity. 

2.  Alternatives  under  consideration 
include  improving  the  existing  highway, 
widening  the  existing  highway,  and 
constructing  a  new  four-lane  highway. 
A  "no  build"  option,  as  well  as  mass 
transit  and  transportation  system 
management  options  also  are  being 
considered. 

3.  To  date,  preliminary  information 
has  been  issued  to  local  officials  and 
other  interested  parties.  The  scoping 
process  will  be  initiated  with  Federal. 
State,  and  local  agencies.  Formal  agency 
and  public  scoping  meetings  will  be 
held  in  about  June  of  1994.  A  public 
hearing  will  likely  be  held  in  the  fall  of 
1995.  Pubhc  notice  will  be  given  in 
advance  of  the  date  and  time  of  each 
meeting.  The  draft  EIS  will  be  available 
prior  to  the  public  hearing  for  public 
review  and  comment.  To  ensure  that  the 


full  range  of  issues  related  to  this 
proposed  action  are  addressed  and  all 
significant  issues  identified,  comments 
and  suggestions  are  invited  from  all 
interested  parties.  Any  comments  or 
questions  concerning  this  proposed 
action  and  the  EIS  should  be  directed  to 
the  FHWA  or  the  Missouri  Highwav  and 
Transportation  Department  at  the 
addresses  provided  above. 

Issued  on  .May  6,  1994. 
Donald  Neumann, 

Program  Rfivtrw  Engini'rr.  frffrruin  City 
IIR  Doc.  94-1.3828  Filed  fv-7-04:  8  4S  ,='r.| 
BILLING  CODE  «9lO-2?-M 


Maritime  Administration 
Approval  of  Applicant  as  Trustee 

Notice  is  hereby  given  thai  American 
National  Bank  and  Trust  Companv.  with 
offices  at  101  East  Fifth  .Street,  .St. "Paul. 
Minnesota,  has  been  approved  as 
Trustee  pursuant  to  Public  Law  100-710 
and46CFR  part  221. 

Diiied:  June  2,  1994. 

By  Order  of  the  Mirili!™-  Ai'.;:.n,i'.U.>U,f 
James  E.  .Saari, 
Sfrmlnry. 
IKR  Drx  .  94-11920  FileiJ  »»-7-'(4   h  45  „n,| 

BILLIMG  CODE  4910-81-M 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

Advisory  Committee  for  Cooperative 
Studies,  Health  Services  Research  and 
Development  and  Rehabilitation 
Research  and  Development;  Meeting 

In  Accordance  with  Public  Law  92- 
463,  the  Department  of  Veterans  Affairs 
gives  notice  of  a  meeting  of  the 
Rehabilitation  Research  and 
Development  Scientific  Review  and 
Evaluation  Board  Sub-Committee  of  the 
Advisory  Committee  for  Cooperative 
Studies.  Health  Services,  and 
Rehabihtation  Research  and 
Development.  This  meciinj.'  will 
convene  at  the  Vista  Infernaiional  Hotel 
1400  "M"  Street  NW,  Washington,  DC 
July  12  through  July  15,  1994.  The 
session  on  July  12,  1994,  is  s*  heduled 
to  begin  at  6:30  p.m.  and  end  at  10  30 
p.m.  The  sessions  on  July  13,  14,  15, 
1994,  are  scheduled  to  begin  at  8  a.m. 
and  end  at  5  p.m.  The  purpose  of  the 
meeting  is  to  review  rehabilitation 
research  and  development  applications 
for  scientific  and  technical  merit  and  to 
make  recommendations  to  the  Director. 
Rehabilitation  Research  and 
Development  .Service,  regarding  their 
funding. 


The  meeting  will  be  open  to  the 
public  (to  the  sealing  capacity  of  ;hi 
room)  for  the  July  12  session  "for  l.v 
discussion  of  administrative  matters.  l.<>i- 
general  status  of  the  program.  ar,d  ;h.> 
administrative  details  of  the  ,'i  view 
process.  On  July  13-15.  1994  the 
meeting  is  closed  during  which  '.t,^' 
Board  will  be  reviewing  resfartb  o:,d 
development  applications. 

This  review  involves  oral  fv.ir.irrtr,',^. 
discu.ssion  of  site  visits,  staff  nhd 
•.onsultant  critiques  of  proposed 
re.search  protocols,  the  similar  ;.'..>;>;,,  ,.j 
do<;unienfs  that  necessitate  the 
•;onsideration  of  the  personal 
qualifications,  performance  and 
competence  of  individual  r^ se^n  h 
investigators.  Disclosure  of  sur  ti 
information  would  constitute  a  i>i  .T.^!y 
unwarranted  invasion  of  pf  rsor.b) 
privacy.  Disclosure  would  also  r^v.  „) 
research  proposals  and  res*  ar«  b 
underway  which  could  lead  to  the  ii,-^ 
of  these  projects  to  third  parties  and 
thereby  frustrate  future  apenry  r•'^^o?l  h 
I'fforts. 

Thus,  the  closing  is  in  hi mrda.',! »» 
with  5  ll.S.C.  522b|c)(6).  and  |r)(9»|B) 
and  the  determination  of  the  Secretary 
of  the  Department  of  Veterans  Affairs 
under  section  10(d)  of  Public  Law  «2- 
463  as  amended  by  section  5(r)  of 
Public  Law  94-409. 

Due  to  the  limited  seating  c&poi  :Jy  "i 
the  room,  those  who  plan  to  attend  ib»^ 
open  .session  should  contact  Ms. 
Victoria  Mongiardo,  Program  A.-,.,rv-l. 
Rehabilitation  Research  and 
Development  Service.  Department  of 
Veterans  Affairs,  103  South  Cay  .Sin-n. 
Baltimore,  Maryland  21202  (Phone: 
410-962-2563)  at  least  five  days  U-.fo:*- 
ihe  meeting. 

Diiled:  \Uy  l(i.  1994 
Heyard  Bannister. 
CommiHop  Mimaff-mcrtt  Oji,i  ^: 
IKR  Do<:.  94-1.3874  Filed  f>-7-M  h  4S  ,....{ 

BILLING  CODE  832«M)1-M 


Special  Medical  Advisory  Group 
(SMAG);  Charter  Renewal 

Thisgive.s  notice  under  ihr  Fi-«irr«.J 
Advisory  Committee  Act  (Pub.  L  92- 
463)  of  Q:tober  6.  1972.  thai  the  .'^pw  ;..d 
Medical  Advisory  Group  ISMAG)  h«s 
been  renewed  for  a  period  beginn;ng 
November  17.  1093.  through  \v\t-mr»  j 
17.  1995, 

DhIlmI:  May  31,  19'M 
Heyward  Bannister, 

Cominiltff-  Mnnngi-mcnl  Off  if  t  r 

IFR  D(M:.  94-13873  Filed  r.^7-'«4   h  4"^  .   :.l 
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Federal  Register 

Vol.   50,  No.   10<) 

VVedi-.esiinv.  |u.-.e  8,  1-194 


FEDERAL  REGISTER 
of  meetings  puWisfied  uncer 
in  the  Sunshine  Act"  (Pub 
C  552b(e;,'3) 


1 1  a  m..  Miind;iV.  fui;*- 


eiitrar.co  between  20th  ar.d  2!st  Streets. 
N\V.,  Washsn^ron,  DC  20531 
STATUS:  Closed 

MATTERS  TO  BE  CONSJO€f!£I>: 

1.  PcTsonnei  at "ions  (ap;)0'.ntmenti, 
proniotious.  a.ss!nnmeirts.  reas:>iji5anw(;t.s,  a«d 
s^ilciry  actions)  involving ir.dividiual.  Ffderal 
Reserve  Sv'itetTi  emnloyees. 

2.  Any  items  rdrried  for>vard  froTU  a 
prf  V  iousiy  <in[io(;:;ci?d  n'fe*;n?. 

CONTACT  PERSON  FOR  MOn£  WFORMATION: 
Mr.  Foseph  R.  Coyne.  .'\s^;s!dnt  to  the 


Board;  (202)  452-3204  You  may  catl 
(202)  452-3207.  beginrang. at 
approximately  5  p.m.  two  business  days 
before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications 
scheduleci  for  the  meeting. 

Dated  ['ir.e  !.  lOn-; 
Jennifer  |.  }ohnsun. 

Absocicfp  SftT"!ar,-oi  >hf  Bof::rd 

iFR  Dor.  04_i40iO  Fr>d  fi-fi-Q-;,  -A  \  U',:-; 

BILLING  COO€  6210-01-*> 


Corrections 


29661 


This  section  of  the  FEDERAL  REGISTER 
contains  editorial  corrections  ot  previously 
published  Presidential,  Rule,  Proposed  Rule, 
and  Notice  documents.  These  corrections  are 
prepared  by  the  Office  of  the  Federal  - 
Register.  Agency  prepared  corrections  are 
issued  as  signed  documents  and  appear  m 
the  appropriate  document  categories 
elsewhere  m  the  issue. 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

Initiation  of  Antidumping  and 
Countervailing  Duty  Administrative 
Reviews 

Correction 

\n  not((  e  dot  umi-nl  94-1 1589 
boginning  on  page  24683  in  the  issue  of 
Thursday.  .May  12,  1994  is  t  orrecfed  lo 
rend  as  follows: 

On  page  24684.  m  the  table,  in  the 
column  headed  "Pehod  to  be 
reviewed",  insert  ■'04/01/93-0:1/31/94" 
on  the  sixth  and  tht>  nmih  line  from  the 
bottom 

eilLING  CODE  1505-010 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

fDocket  No.  CP94-554-000) 

Williams  Natural  Gas  Co.;  Request 
Under  Blanket  Authorization 

Correction 

In  notice  document  94-12840 
appearing  on  page  27273  in  the  issue  of 
Thursday,  May  26,  1994.  the  docket 
number  is  corrected  as  set  forth  above. 

BILUMG  CODE  1S0$-0lO 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 
43  CFR  Public  Land  Order  7048 
(AK-932-4210-06;  AA-17986) 

Partial  Revocation  of  Eiecutive  Order 
No.  3406  Dated  February  13,  t92l; 
Alaska 

(^orrfclion 

In  rule  document  94-115h5  appeoxing 
on  page  24649  in  the  issue  of  Thursday. 
May  1 2,  1 994  is  corrected  !o  read  i.s 
follows: 

On  page  24649.  in  the  set  ond  ( <.!t,)7in. 
in  the  sixth  line  from  the  botloir.^  in  ihe 
land  description.  ••24'  sho..;<*  rei,(} 
"14". 

BILLING  CODE  1S05-0VO 


Federal  Register 

Vol.  50.  No.   109 

Wednesday.  June  8.  1994 


PENSION  BENEFIT  GUARANTY 
CORPORATION 

29  CFR  Pan  2609 
RIN  1212-AA64 

Debt  Collection  by  Administrative 
Offset 

Correction 

In  proposed  rule  document  94  K'4L'ej 
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OF  EDUCATION 


on  Disability  and 
Research 


Secretary  announces 


and  Utilization  (D&U) 
the  National  In.stitute  on 
Rehabilitation  Research 


(NIDRR)  for  fis  cal  years  1994-1995.  The 
Secretary  take;  this  action  to  ensure  that 
rehabilitation    nowledge  generated  from 
projects  and  cf  nters  funded  by  NIDRR 
and  others  is  u  lilized  fully  to  improve 
the  lives  of  inc  ividuals  with  disabilititJS 
and  their  fami  ies. 
EFFECTIVE  DAT! :  These  priorities  takes 

days  after  publication  in 
the  Federal  Re  jister  or  later  if  Congress 
takes  certain  a  Ijoumments.  If  you  want 
to  know  the  ef  ective  date  of  these 

)r  wTite  the  Department 
of  Education  o  tntact  person. 
FOR  FURTHER  If^ORMATION  CONTACT: 
David  Esquith,  U.S.  Department  of 
Education,  400  Maryland  Avenue  SVV  . 
room  3424.  Switzer  Building. 
Washington.  D  :  20202-2601. 
Telephone:  (20  2)  205-8801. 
SUPPLEMENTAR'   INFORMATION:  This 
notice  contains  six  priorities  under  the 
D&U  program.  These  priorities  would 
train  persons  m  ith  rights  and  duties 
under  the  Ame  ricans  with  E)isabilities 
Act  (ADA).  Th(  I  six  priority  areas  are:  (1 ) 
Independent  U  ring  centers;  (2)  family 
organizations;  3)  school  districts;  (4) 
State  and  local  ADA  coordinators  and 
policymakers;  5)  Hispanics  with  rights 
and  duties  und  3r  the  ADA  whose 
proficiency  in  1  Inglish  is  limited;  and  (6) 
standards  for  ai  icessible  design. 

Authority  foi  the  D&U  program  of 
NIDRR  is  conta  ned  in  sections  202  and 
204(a)  and  204  b)(6)  of  the 
Rehabilitation  ^ct  of  1973.  as  amended 
-  (29  U.S.C.  760-  762).  Under  this  program 
the  Secretary  nr  akes  awards  to  public 
and  private  org  mizations.  including 
institutions  of  1  igher  education  and 
Indian  tribes  or  tribal  organizations. 

These  priorit  es  support  the  National 
Education  Goal;.  National  Education 
Goal  6  provides  that  by  the  year  2000 
every  adult  Am  srican  will  be  literate 
and  will  possess  the  knowledge  and 
skills  necessary  to  compete  in  a  glob;il 
economy  and  e  cercise  the  rights  and 
responsibilities  of  citizenship. 

Under  the  te\  ulations  for  tnis  program 
(.see  34  CFR  35J  .32).  the  Secretary  may 
establish  resear  ;h  priorities  by  re'^erving 


funds  to  support  particular  research 
activities. 

NIDRR  is  in  the  process  of  developing 
a  revised  long-range  plan.  The  priorities 
in  this  notice  are  consistent  with  the 
long-range  planning  process. 

On  April  6,  1994  the  Secretary 
published  a  notice  of  proposed 
priorities  in  the  Federal  Register  at  (59 
FR  16486).  The  Department  of 
Education  received  18  letters 
commenting  on  the  proposed  priorities. 
Modifications  were  made  to  the 
priorities  as  a  result  of  those  comments. 
The  comments,  and  the  Secretary's 
responses  to  them,  are  discu.ssed  in  an 
appendix  to  this  notice. 

Note:  This  notice  of  final  priorities  does 
not  solicit  applications.  A  notice  inviting 
applications  under  these  competition  is 
published  in  a  separate  notice  in  this  issue 
of  the  Federal  Register. 

General 

Unless  indicated  otherwise  in  the 
priority,  the  following  requirements 
apply  to  the  training  projects: 

Applicants  for  the  training  projects 
must  identify  the  target  groups  and 
organizations  that  will  be  selected  for 
training  as  specified  in  each  of  the 
priorities  and  describe  in  detail  how  the 
project  will  schedule  and  provide 
training  during  national,  regional.  State, 
or  local  conferences  and  meetings  of  the 
selected  organizations.  Applicants  must 
demonstrate  knowledge  of  the  extent  to 
which  the  target  groups  and 
organizations  have  received  prior 
training  on  the  ADA. 

Applicants  for  training  projects  must 
describe  how  the  project  will  provide 
persons  with  all  types  of  disabilities  an 
equal  opportunity  to  receive  training. 
Applicants  for  training  projects  must 
describe  how  the  project  will  utilize  a 
variety  of  training  methods  and  deliver 
training  in  formats  and  styles  that  are 
accessible  to  individuals  with  a  range  of 
sensory,  communication,  cognitive,  and 
learning  disabilities. 

Applicants  for  training  projects  must 
describe  the  training  materials  that  the 
project  will  develop  as  well  as  identify 
existing  training  materials  that  the 
project  will  use. 

Applicants  must  establish  a  timetable 
for  beginning  training  activities  and 
demonstrate  that  key  staff  and  facilities 
will  be  available  in  order  to  achieve  a 
comprehensive  nationwide  program 
vnthin  the  period  of  the  project. 

Applicants  for  the  training  projects 
who  propose  to  use  subcontractors  must 
demonstrate  that  it  is  cost-effective  and 
describe  how  the  applicant  will  diret  tly 
supervise  the  suh»contrnctors  (see  34 
CFR  75  701). 


The  training  project  must  consult 
with  each  of  NIDRR's  regional  Disability 
and  Business  Technical  Assistance 
Centers  (DBTACs)  during  the 
development  of  its  schedule  of  training 
activities.  To  the  maximum  extent 
feasible,  the  training  project  must 
conduct  its  training  activities  in 
collaboration  with  each  of  the  DBTACs. 

The  training  project  (except  Priority  6: 
Standards  for  Accessible  Design)  must 
develop  two  schedules  of  regional 
training  activities.  The  first  schedule  of 
training  activities  must  be  finalized  and 
training  must  begin  within  six  months 
after  the  award  of  the  grant.  The  second 
schedule  must  be  finalized  within 
eighteen  months  after  the  award  of  the 
grant.  The  training  project  must  carry 
out  its  training  activities  as  equitably  as 
pns.sible  across  and  within  each  region 
of  the  country. 

The  training  project  must  have  a  staff 
with  expertise  on  the  ADA  and  training 
and  carry  out  its  training  activities  using 
those  staff  persons. 

The  training  project  must  include 
individuals  v;ith  disabilities  or  their 
family  members  or  representatives  to 
the  maximum  extent  possible  in  all 
phases  of  the  project's  activities. 

The  training  project  must  submit  final 
drafts  of  the  training  materials  it 
produces  to  NIDRR  for  review  of  their 
legal  sufficiency.  (NIDRR  estimates  it 
will  take  between  two  and  four  weeks 
to  review  materials  for  legal  sufficiency 
depending  upon  their  length  and 
complexity.)  The  training  project  must 
submit  monthly  status  reports  on  its 
training  activities  through  NIDRR's  ADA 
Technical  Assistance  Coordination 
Contract  to  NIDRR.  Each  training  project 
must  submit  its  final  report  to  the 
National  Rehabilitation  Information 
Center  clearinghouse. 

The  training  project  must  cooperate 
with  other  Federal  agencies  that  provide 
technical  assistance  and  training  on  the 
ADA.  such  as  the  Equal  Employment 
Opportunity  Commission  (EEOC).  the 
Department  of  Justice  (DOJ),  and  the 
Architectural  and  Transportation 
Barriers  Compliance  Board  (ATBCB). 

Priority 

Under  34  CFR  75.105(c)(3)  the 
Secretary  gives  an  absolute  preference  to 
applications  that  meet  the  following 
priorities.  The  Secretary  will  fund  under 
this  program  only  applications  that  meet 
these  absolute  priorities; 

Priorities — Americans  With  Disabilities 
Act  Training  Projects 

Background 

Public  Law  101-336,  the  Americans 
with  Disabilities  Act  (ADA),  which  was 
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enacted  on  |uly  26,  1990,  prohibits 
discrimination  against  individuals  tvjth 
disabilities  in  employment,  public 
accommodations,  transportation.  State 
and  local  govemmeni  services,  and 
telecommuniciifions.  In  1991  NIDRR 
established  an  ADA  technical  assislanc* 
program  made  up  often  regional 
Disability  and  Business  Technirtil 
Assistance  Centers  (DBTACs— 
previously.  Disability  and  Business 
Accommodation  Centers),  two  national 
training  projects,  three  materials 
devolopmenl  projects,  and  an  ADA 
t(Hi)nical  assistance  coordination 
c  ontrairt.  The  two  national  training 
pn>jfx.ls  addressed  the  needs  of  persons 
affiliated  with  independent  living 
a;nli'rs  and  poerand  family  networks. 
These  training  proje<:ts,  which  were 
awarded  for  three  years,  will  complete 
Ihfir  activities  in  fiscal  year  (FY)  1994 

For  FY  1994,  Congress  provided 
NIDRR  with  additional  funding,  whit  h 
it  dirw;te»i  be  used  "for  training 
Rclivilies  related  to  the  implementation 
of  the  Americans  with  Disabififies  Act"' 
(in'J4  Senate  Appropriations  Commiftei^ 
Report,  p.  207).  In  accordance  with  this 
i;ongression»l  directive,  NIDRR 
proposes  to  establish  six  new  training 
pnijff  ts  that  will  be  supported  by  fhp 
additional  funding  that  Congress 
pro\  ided  as  w«;ll  as  by  existing  N'lDRR 
hinds.  The  training  projects  will 
enhani  1^  the  capacity  of  those  with 
rights  dnd  duties  under  the  ADA  to 
facilitate  its  implementation. 

NIDRR  has  consulted  with  a  range  of 
retevHnt  Federal  agencies,  inch»ding,  br»t 
not  limited  to.  DO).  EEfX:,  the 
Archi'ertiiral  and  Transportation 
Barriers  (k)mpliance  Board  fATBf.B), 
fli(;  Department  of  Transportation,  arid 
Ihe  National  Council  on  Disability,  as 
wi'll  a.s  representatives  from  ilisability 
«)rgsr,i?af ions,  to  develop  responsive 
anrj  meaningful  training  projects  that 
VI  i!)  c  omplemeni  t.he  planned  efforts  of 
(liber  public  ami  private  agencies.  These 
prinriJips  wi?re  ilevelop(>«1  on  the  basis  of 
these  (.'i:isi;Itatinns  and  relevant 
infor.Miilior)  fmm  NIDRR  projerts. 
including  the  ADA  ferhniral  assisfan.*" 
proji'i  ts.  NIDRR  intends  to  continue  to 
I  oordinafe  activities  ontit^.r  this  program 
with  other  Fetleral  agendes  and  with 
Dlhi'f  public  and  private  initi.-iiiv»^  to 
impleu)ent  the  ADA. 

Priori ty  1:ADA  Training  jai 
huh^pt^ndt^nt  Uviii}i  Contt'rs 

H.ickgrouiwf 

The  mon,'  Ihiin  4()().Indi;p.;r,il.;nl 
Living  Centers  (ILCs)  in  the  United 
.St.i{»«  emphasize  consumer  control  Antl 
peer  servic>».  These  ILCs  have  a  strong 
i))i  enlive  to  promote  the  siM>»?.s.sful 


implementation  of  the  ADA.  IL&  serve 
as  resources  not  only  to  individuals 
with  disabilities  in  their  communities, 
but  also  to  individuals  and  entities  with 
responsibilities  under  the  Act. 

Preliminary  residts  from  a  survey 
conducted  by  the  Independent  Living 
Research  Utilization  Program  (ILRl  J)  of 
persons  associated  with  ILCs  from 
around  the  country  indicate  that 
knowledge  concerning  specific  sections 
of  the  ADA  is  not  high,  even  among 
persons  who  have  a  direct  interest  in 
effective  ADA  implementation.  Initial 
analysis  of  these  data  suggests  that  a 
lack  of  training  opportunities  and  high 
turnover  among  the  staff  who  are 
trained  are  factors  in  the  current  level  of 
knowledge  of  persons  assoi;iated  with 
ILCs. 

Some  ILCs  have  had  opportunities  to 
participate  in  ADA  training  a{:Jivities 
sponsored  by  Federal  agencies,  and 
many  ILCs  have  developed  into 
sophisticated  community  resources  un 
the  ADA.  Training  projects  for  t.he  ILCs 
have  generally  taken  the  form  of  an  ILC 
sending  a  representative  to  attend  an 
intensive  ADA  training  session  over  a 
number  of  days.  This  approach  has 
some  limitations  in  terms  of  impact  d»K- 
to  the  high  turnover  of  ILC  stall  .md 
midtiple  or  shifting  work 
responsibilities  In  the  UJt]. 

Other  UXls,  due  in  large  p-n-t  to  their 
size  or  location,  have  not  had  AD.A 
training  opportunities  sponsored  by 
Federal  agencies.  This  group  of  ILCs  is 
the  primary  target  audienjy  for  this 
training  project.  The  se«»ndary  target 
group  for  the  training  projeti  is 
composed  of  those  ILCs  who  have  li>st 
their  ADA-trained  staff  person.  The 
project  is  intended  to  enable  both  of 
these  groups  of  ILCs  to  bemme  exjierts 
on  the  ADA  so  that  their  staff,  associaJ»'A 
and  volunteejTS  can  answer  lechnii^l 
«piestions,  advise  individuals  on  their 
riglits  or  responsibilities,  make  referrals 
increase  awareness  of  the  ADA  in  their 
community,  and  conduct  ADA  fniining 
activitiis  for  covered  eitjjif  -  in  their 
community 

IVicirity 

An  ADA  training  imiietl  for  ILCs 
shall— 

•  Identify  j»nd  st^Unrl  for  training  IL(  s 
that  have  either  not  n?reive«l  training 
from  a  NIDRR,  EKOC,  or  EW)  ADA 
project,  or  lost  their  staff  n-presentafive 
who  was  tr.iineil  by  a  NIDRR.  KWX :.  tn 
DO)  projei.i: 

•  Develop  a  strategy  ;tnt1  si  hedule  for 
training  as  many  of  thi,>se  II/^s  hs 
possible  using  a  variety  of  appr.ia*  b.s, 
im.luding.  but  not  limited  to.  on-site 
trr.ininf;.  nation.rl,  n-gion.d.  ."State,  .in.J 


local  meetings,  teleconferences,  and 
audioconferenccs; 

•  UtiKzing  existing  federally- 
approved  materials  to  the  maximum 
extent  appropriate,  develop  an  array  «)f 
training  materials  and  activities  that 
vary  in  length  and  content  in  order  to 
accommodate  the  information  and 
scheduling  needs  of  selected 
organizations; 

•  Provide  trainir>g  to  staff,  assmiates, 
and  volunteers  from  each  selected  ILC 
in  order  to  enable  them  to  answer 
technical  que.stions  on  the  ADA,  advise 
individuals  or  entities  on  their  rights  or 
responsibilities,  make  referrals,  inc  jease 
awareness  of  the  ADA  in  their 
community,  and  condurt  ADA  training 
activities  for  covered  entities  in  their 
community; 

•  To  the  maximum  extent  possible, 
utilize  as  trainers  those  individuals  with 
disabilities  who  are  from  the  same 
approximate  area  of  the  country  as  the 
selected  R/r.  and  who  have  been  trained 
as  trainers  on  the  ADA  by  a  NIDRR, 
EEOC,  or  D(JJ  technical  assistam*  i>r 
fniining  project;  antl 

•  For  the  length  of  the  project, 
p.'ovide  selected  ILCs  with  quarterly 
ADA  information  uptlates,  before  and 
after  training,  reg.irrfing  legal  r,nd  polii  y 
dtnelopmenfs. 

Priority  2  ADA  Troininy,  for  Family 

Orgnnizntionf, 

Backgnjund 

The  National  Ri>habiIiIalion 
liif«)rnwtii)n  Ct^nier  (NARIC)  pi.-tjlish.-*  ;* 
National  Directory  of  Information 
Sources  on  Disability  that  includes 
information  on  man\  (but  not  all) 
organizs*tions  serving  the  disability 
community.  Awarding  lu  the  NARJC 
staff  who  are  updating  this  direi.tory, 
there  are  a  minimum  of  41 1 
organizjjtions  providing  information  %» 
direct  servitres  to  individuals  with 
disabilities  and  their  fdmiiies.  Thes«> 
organiziOJons  disseminate  information 
thmugh  national.  State,  and  lorxl 
c;imfcren»j's,  as  well  as  publications 
sii(  h  as  newsletters  and  brochures.  They 
also  provide  training,  using  a  variety  of 
ine.-ins  and  settings,  to  their  profesisiona) 
staff  as  well  m  to  ihc-ir  membership. 

According  to  representatives  of 
disHbiliiy  org.inizi.tions,  the  extent  to 
which  national  ilisability  organizations. 
HS  well  as  their  St.-.fe  and  local  affdi.nte 
organizations,  have  providecl  training  or 
infnrniiition  to  iheir  members  ab(»ut  the 
ADA  varies  aiu.ording  to  the  primary 
mission  of  the  organiaiUon  (eg., 
provision  of  services  or  advocacy), 
resounds  available  to  the  organi/at.u>o, 
.tnA  the  interest  of  the  membership  and 
i;s  leaders  .'^s  .i  result,  knowledge  ahoi/f 
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the  ADA  amor  g  these  organizations  can 
vary  widely  fri  »m  one  organization  to 
another  as  wel  as  from  one  affiliate  to 
another  withir  the  same  organization. 

The  purpose  of  this  priority  is  to 
provide  trainii  g  on  the  ADA  to  persons 
who  are  memh  ers  or  staff  of  disability 
organizations  I  hat  provide  services  and 
information  primarily  to  individuals 
with  disabilitii  is  and  their  families  by 
utilizing  the  existing  training  and 
information  sy  items  of  thesfr 
organizations. 

Priority 

An  ADA  trailing  proitt.t  fur  t'lKiiily 
organizations  i  hali- 

•  Placing  sp  jcial  eniphttsis  (in  thu.s*- 
organizations  I  lat  have  had  limited 
accpss  to  ADA  training  and  information, 
identify  and  sJect  for  training  a  range 
of  disability  or  ;anizalions  that  providt? 
services  and  ir  formation  primarily  to 
individuals  wi  h  disabilities  and  their 
families,  including  those  organizations 
focused  on  dev  elopmental.  cognitiv*.-, 

f  motional,  ph],  sical.  or  StMisory 
disabilities; 

•  Develop  a  strategy  and  suhedule  Un 
training  the  me  mbership  and  staff  of 
these  organizations  using  a  variety  of 
approaches  including,  but  not  limited 
to,  on-site  trair  ing.  national,  regional. 
State,  and  loca  meetings, 
teleconferencei  .  and  audioconferences; 

•  Utilizing  e  listing  Federally 
approved  mate  ials  to  the  ma.Kinu'.m 
extent  appropr  ate,  develop  an  array  of 
training  materi  ils  and  activities  that 
vary  in  length  ;  nd  content  in  order  to 
accommodate  t  le  information  and 
stheduling  nee  is  of  selected 
organizations; 

•  Provide  trs ining  to  th.e  memt)»rship 
and  staff  of  sel(  cted  organizations  on 
the  provisions  )f  the  ADA  and  the 
resources  avail;  ible  to  them  to  fncilitatt- 
the  implement]  tion  of  the  ADA. 

•  To  the  ma?  iinum  extent  possible?, 
utilize  as  traiiwrs  those  individuals  with 
disabilities  whi  i  have  been  trained  .is 
trainers  on  the  \D.\  by  a  NIDRR.  EEXK:. 
or  DOJ  technicc  1  assistanc  e  or  trtinin.g 
project;  and 

•  For  the  len  ;th  of  du-  projft:f . 
provide  selecte  1  organizations  with 
quarterly  ADA  nformation  updates, 
before  and  aftei  training,  regarding  legal 
and  policy  dev(  lopments. 

Priority  3:  ADA  Training  for  .S.  hool 
nistricts 


[lackground 

Thftre  are  15 
districts  in  the 
to  the  U.S.  Department 
National  Centei 
19M:i  Digest  of 


7'A  regular  scfiooi 
Jnited  States  accordtni; 
of  Education 

for  Education  Stati.stic.N 
education  Statistics  in 


the  United  States).  These  school 
districts  are  covered  under  Title  II  of  the 
ADA.  Title  II  of  the  ADA  prohibits 
discrimination  on  the  basis  of  disability 
in  all  services,  programs,  and  activities 
of  State  and  local  governments.  The 
Office  for  Civil  Rights  within  the  U.S. 
Department  of  Education  (OCR/ED)  has 
been  designated  to  enforce  Title  II  in 
public  elementary  and  secondary 
educational  systems  and  institutions, 
public  institutions  of  higher  education 
and  vocational  education  (other  than 
schools  of  medicine,  dentistry,  nursing, 
and  other  health-related  schools)  and 
public  libraries. 

Title  II  covers  three  major  categories 
of  programs  or  activities:  employment; 
activities  involving  general  public 
contact  as  part  of  an  entity's  ongoing 
operation  (e.g..  telephone  contacts, 
office  walk-ins.  interviews,  and  public 
use  of  the  facilities);  and  activities  or 
programs  directly  administered  by  the 
entity  for  program  beneficiaries  and 
participants  (e.g..  programs  that  provide 
Slate  or  l(x;al  government  services  or 
benefits). 

S<;hool  districts  that  have  rtfceived 
Federal  funds  have  been  covered  by 
Section  504  of  the  Rehabilitation  Act 
since  1973.  Title  II  is  patterned  after 
Section  504,  and  many  schQol  districts 
need  information  and  training  to 
understand  not  only  their 
responsibilities  under  the  ADA,  but  also 
the  relationship  of  Section  504  to  the 
ADA.  OCRyED  and  NIDRR  cooperated  in 
producing  a  self-evaluation  guide  for 
school  districts  that  includes 
information  addressing  the  relationship 
between  Section  504  and  the  ADA. 

One  of  the  primary  purposes  of  this 
training  project  will  l)e  to  assist  school 
districts  to  conduct  their  self- 
evaluations  with  this  new  self- 
evaluation  guide  and  implement  their 
plans  to  comply  with  the  ADA.  As  part 
of  this  process,  the  project  will  enable 
trainees  to  understand  not  only  their 
responsibilities  under  the  ADA,  but  also 
the  relationship  of  Section  504  to  the 
AD.A.  The  proJHct  will  place  special 
emphasis  i;i  school  districts  where  a 
majority  of  the  students  are  from 
minority  backgrounds  l»e(;ause  of  their 
limited  access  to  outside  training 
i.pportunities.  The  project  wiH  train 
selected  educational  organizations 
whose  ntf'mbers  have  responsibility  for 
complying  with  the  ADA  in'school 
districts  (e.g.,  superintendents, 
principals,  special  education  directors, 
scluK»l  boards,  etc.),  as  well  as  staff  from 
s»!lected  individual  school  districts. 

Applicants  may  receive  an  outline  of 
the  guide  by  contacting  David  Esquith  at 
(202)  205-8801.  Individuals  who  use  a 
telecommunications  device  for  the  deaf 


(TDD)  may  call  the  TDD  number  at  (202) 
205-5516. 

Priority 

An  ADA  training  projet:t  for  school 
districts  shall — 

•  Placing  special  emphasis  on  school 
districts  where  a  majority  of  the 
students  are  from  minority  backgrounds, 
identify  and  select  for  direct  training  a 
range  of  school  districts,  equitably 
distributed  throughout  the  countr>', 
including  those  from  urban,  rural,  and 
suburban  areas; 

•  Identify  and  select  for  training  the 
membership  and  staff  of  educational 
organizations  whose  members  have 
responsibility  for  complying  with  the 
ADA  in  school  districts; 

•  Develop  a  strategy  and  a  schedult? 
for  directly  training  school  districts  as 
well  as  the  members  and  staff  of 
selected  organizations  using  a  variety  of 
'ipproaches  including,  but  not  limited 
to.  on-site  training,  national,  regi<mal. 
State,  and  local  meetings, 
'n!econferences.  and  audioconferences. 

•  Utilizing  the  OCR/ED  .solf- 
fvaluation  guide  and  other  existing 
federally-approved  materials  to  the 
maximum  extent  appropriate,  develop 
an  array  of  training  materials  and 
activities  that  vary  in  length  and  content 
in  order  to  accommodate  the 
information  and  scheduling  needs  of 
selet;ted  school  districts  and 
organizations; 

•  Provide  training  to  selected  school 
districts  and  organizations  on  updating 
or  conducting  self-evaluations  using  the 
new  guide,  understanding  the 
responsibilities  of  school  districts  under 
the  ADA,  implementing  changes  to 
comply  with  the  ADA,  and  the 
resources  available  to  them  to  facilitate 
the  implementation  of  the  ADA; 

•  To  the  maximum  extent  possible, 
utilize  as  trainers  those  individuals  with 
disabilities  who  have  been  trained  as 
trainers  on  the  ADA  by  NIDRR,  EEOC, 
or  DOJ  technical  assistance  or  training 
projt.'Ct; 

•  lor  the  length  of  the  proj.K  t. 
provide  selected  school  districts  <i:i(l 
organizations  with  quarterly  ADA 
information  updates,  before  and  after 
training,  regarding  legal  and  policy 
developments;  and 

•  Coordinate  training  activities  with 
tht^r  regional  offices  of  OCR/ED. 

Priority  4:  ADA  Training  for  State  and 
U'cal  ADA  Coordinators  and 
Polii  yinakfyn 

Batikground 

Covernors,  mayors,  city  managers, 
city  planners,  county  boards,  agency 
directors,  and  other  State  and  local 
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government  officials  bear  responsibility 
for  ensuring  compliance  with  Title  II  of 
the  ADA.  In  addition,  §  35.107  of  the 
ADA  regulations  (28  CFR  part  35) 
requires  that  a  public  entity  that 
employs  50  or  more  persons  shall 
designate  at  least  one  employee  to 
coordinate  its  efforts  to  comply  with  the 
ADA,  including  investigation  of  any 
complaint  alleging  its  noncompliance  or 
alleging  any  prohibited  actions.  Such 
persons  are  frequently  identified  as 
"ADA  Coordinators"  by  State  or  local 
governments.  According  to  the  most 
recent  (1987)  report  of  the  U.S.  Census 
Bureau,  there  are  approximately  7.665 
counties,  municipalities,  and  townships 
that  have  50  or  more  full  time 
employees. 

Title  II  requires  public  entities  to 
evaluate  their  current  services,  policies, 
and  practices  to  identify  and  correct  any 
that  are  not  consistent  with  the 
requirements  of  Title  If.  State  and  local 
ADA  Coordinators  and  government 
policymakers  are  responsible  for 
ensuring  that  the  self-evaluations  are 
carried  out.  To  ensure  that  these  self- 
evaluations  are  appropriately  carried 
out  and  the  necessary  changes  made, 
State  and  local  ADA  Coordinators  and 
government  policymakers  need 
information  and  training  about  the 
requirements  of  the  ADA  and  policy 
developments  in  the  field. 

Priority 

An  ADA  training  project  for  Slate  and 
local  ADA  coordinators  and 
policymakers  shall — 

•  Identify  and  select  for  dkect 
training  State  and  local  ADA 
coordinators  and  government 
policymakers  from  every  Federal  Region 
of  the  country,  including  those  from 
urban,  rural,  and  suburban  areas,  and 
ensuring  the  broad  repre.scntation  of 
local  governments  where  a  majority  of 
the  citizens  are  from  minority 
backgrounds; 

•  Identify  and  select  for  training 
organizations  whose  members  are 
policymakers  in  State  and  local 
government  with  responsibilities  for 
complying  with  the  ADA; 

•  Develop  a  strategy  and  a  sch(;(liile 
for  directly  training  State  and  local  ADA 
coordinators  and  policymakers  as  well 
as  the  membership  and  staff  of  selected 
organizations  using  a  variety  of 
approaches  including,  but  not  limited 
to,  on-site  training,  national,  regional. 
State,  and  local  meetings, 
teleconferences,  and  audioconferences; 

•  Utilizing  existing  federally- 
approved  materials  to  the  maximum 
extent  appropriate,  develop  an  array  of 
training  materials  and  activities  that 
vary  in  length  and  content  in  order  to 


accommodate  the  information  and 
scheduling  needs  of  selected 
coordinators  and  organizations: 

•  Provide  training  to  selected  .Slate 
and  local  ADA  coordinators, 
policymakers  and  members  of 
organizations  on  the  responsibilities  of 
State  and  local  governments  under  Title 
II  of  the  ADA  and  in  order  lo  assist  Slate 
and  local  governments  lo  undertake 
their  self-evaluation  plans  and  make  the 
changes  needed  to  comply  with  the 
ADA; 

•  To  the  maximum  extent  possible, 
utilize  as  trainers  those  individuals  wiih 
disabilities  who  have  been  trained  as 
trainers  by  a  NIDRR,  EEOC,  or  DO) 
technical  assistance  or  training  project; 

•  For  the  length  of  the  project  provide 
selected  coordinators,  policymakers  and 
organizations  with  quarterly  ADA 
information  updates,  before  and  after 
training,  regarding  legal  and  policy 
developments. 

Priority  5:  ADA  Training  for  Hisponics 
With  Rights  and  Duties  Under  the  ADA 
Whose  Proficiency  in  Enghsh  Is  Limited 

Background 

The  Hispanic  population  in  the  U..S. 
totals  approximately  22  million  people, 
or  9.0  percent  of  the  population.  By  the 
year  2010,  the  Hispanic  population  is 
expected  to  become  the  second-  largest 
racial/ethnic  group  (National  Council  of 
La  Raza  Census  Information  Qmter. 
Hispanic  Population  Factsheef. 
November  1993). 

There  are  approximately  3,343.000 
persons  of  Hispanic  origin  with  a 
disability.  In  other  words,  one  out  of 
every  fifteen  Americans  with  a 
disability  is  Hispanic  (McNeil. 
Americans  with  Disabilities:  1991-1992, 
Current  Population  Reports.  U.S.  Biweau 
of  the  Census,  1993). 

In  1990,  17.4  million  persons  reported 
that  they  spoke  Spanish  at  home.  Of 
these  persons,  8.3  million  persons,  or 
50.8  percent,  reported  that  they  do  not 
speak  English  "very  well"  [VS.  Census 
Bureau,  Language  Spoken  nt  Home  and 
Ability  to  Speak  English  for  U..S. 
Regions  and  States,  1993). 

Hispanics  with  disabilities  wh<isi! 
proficiency  in  English  is  limiteil.  as  well 
as  Hispanic  business  owners  and  ser\  ice 
providers  whose  proficiency  in  English 
is  limited,  need  to  understand  ihe 
requirements  of  the  ADA.  Federal 
agencies  have  made  a  number  of  lh<;ir 
ADA  publications  available  in  Spanish, 
and  NIDRR  has  piloted  an  effort  with  its 
Region  6  Southwest  DBTAC  lo  prox  ide 
training  and  technical  assistance  lo 
persons  in  the  Spanish-speaking 
community.  This  pilot  project  has 
included  the  publication  of  additional 


documents  in  .Spanish  as  well  as  efforts 
to  provide  popular  Hispanic  mrriia  with 
information  about  the  ADA  that  is 
sensitive  to  cultural  norms  repardinj; 
disability.  While  these  efforts  have 
made  certain  ADA  materials  end 
technical  assistance  available  to  persons 
whose  proficiency  in  English  is  hmited. 
more  needs  to  be  done 

Reaching  a  target  population  thot  is 
broadly  dispersed  and  as  diverse  as 
Hispanics  whose  proficiency  in  English 
is  limited  is  particularly  challenging 
The  Hispanic  population  incluoes 
people  from  different  cultural 
backgrounds  and  different  countrif-s  .-.mj 
regions  of  the  world,  such  as  Mexii  o 
(63.6  percent),  Puerto  Rico  (10.6 
percent),  Cuba  (4.7  percent),  and  C^^.-.i;;.) 
and  South  America  (14  0  percent) 
(National  Council  of  La  Raza  Census 
Information  Center,  Hispanic 
Population  Factsheet.  November  1993) 
For  the  purposes  of  this  priority. 
"Hispanics  whose  proficiency  in 
English  is  limited"  includes  all  persons 
from  those  countries  and  regions  listed 
above  who  do  not  speak  English  very 
well,  if  at  all. 

In  order  to  reach  as  wide  an  audiem  c 
as  possible  a  training  project  miisl 
collaborate  wilh  Hispanic  organizations 
that  currently  provide  training  «nd 
information  to  their  members  ?i  mii>t 
also  utilize  TV,  radio,  and  pnni  media 
that  are  popular  in  the  targeted  Hispanii 
community.  Applicants  for  this  proje*  i 
must  demonstrate  Spanish  fluency, 
knowledge,  cultural  understanding,  a.-.d 
experience  in  providing  training  and 
technical  assistance  lo  Hispanic 
organizations  and  individuals 
Applicants  must  recruit  Hispanic 
community  leaders  to  participate  i.s 
trainees  in  the  project.  Applicants  iiitisl 
also  include  a  substantia)  number  of 
Hispanic  individuals  with  disabilities  ;n 
all  phases  of  the  project  s  f--(!ivi;;ev 

Priority 

An  ADA  training  project  for  M/sp^;.;,  v 
with  right  or  duties  under  lh«-  ADA 
whose  proficiency  in  English  i*  l;;r,ili-d 
shall— 

•  Identify  and  select  for  t;.-i.>n;.<>g 
organizations  that  provide  servicf-s  .tr-d 
information  to  Hispanics  with  rights 
and  duties  under  the  ADA  whose 
proficiency  in  English  is  hmited: 

•  Develop  a  strategy  and  a  m  hi-thj;.- 
for  training  the  members  and  staff  of 
selected  organizations  usir.p  a  v.,;n  jy  <,J 
approaches  including,  but  not  limi!»d 
to,  on-site  training,  national,  ri^vio;,.,!. 
.Slate,  and  local  meetings, 
teleconferences,  and  audioconfrrmn  <-s: 

•  Utilizing  existing  federally 
approved  materials  lo  the  maximum 
extent  appropriate,  develcpan  i.rr.iy  i.! 
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Priority  6 
for  Accessible 

Background 


Titles  II  anc 
that  new 
facilities  be 
manner  and 
governmental 
are  renovated 
alterations  be 
manner.  In 
implementi 
ADA.  the  U.S 
(DO/)  and  the 
Transportatioi  i 
Standards  for 
purposes  of 
discriminatior 


environment, 
and  public 
atlopted  the 
Guidelines  for 
(ADAAG). 
Architectural 
Barriers  Comp 
government 
transportation 
DOT.  DO|  cur^ei 
either  the  Uni 
Standards  or 
for  Accessible  Design 
These  Stand  irds 


new 

projects.  They 
public 

remove  barrieife 
facilities,  as 
These  Standards 
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ni  of  the  ADA  require 
gove^mental  and  commercial 
in  an  accessible 
require  that,  when  existing 
or  commercial  facilities 
or  otherwise  altered,  the 
made  in  an  accessible 
regulations 
itles  II  and  III  of  the 
Department  of  Justice 
J.S.  Department  of 
(DOT)  adopted 
\ccessible  Design  for 
et  forcing  the  ADA's  non- 
requirements  in  the  built 
or  commercial  facilities 
transportation  facilities,  they 
Accessibility 
Buildings  and  Facilities 
dev  eloped  by  the 
I  nd  Transportation 
iance  Board.  For 
fatuities  other  than 
facilities  covered  by 
(ntly  permits  the  use  of 
orm  Federal  Accessibility 
/  DAAG  as  the  "Standards 


must  be  followed  in 
construct  on  and  alteration 

also  serve  as  a  guide  for 
accomiiodations  undertaking  to 
in  inaccessible  existing 
rej^uired  under  Title  III. 
are  complex  and  made 


up  of  scoping  and  technical  provisions 
that  contain  many  discrete  requirements 
and  necessitate  referencing  other 
technical  provisions  in  order  to  make  an 
element  or  space  accessible 

NIDRR  proposes  a  project  to  develop 
a  series  of  audio/visual  and 
complementary  training  materials  on 
the  Standards  for  Accessible  Design  that 
can  bo  used  across  the  country  at  the 
local  level.  Local  organizations  whose 
members  include  individuals  with 
disabilities,  business  owners,  building 
managers,  employers,  government 
agency  officials,  city  pitmners. 
architects,  designers,  or  other  relevant 
parties  need  access  to  reliable  materials 
that  explain  the  ADA  Standards.  NIDRR 
proposes  to  develop  this  series  of 
materials  in  short  discrete  segments  that 
could  be  used  in- meetings  normally 
scheduled  by  professional  or  business 
organizations  such  as  local  chapters  of 
the  American  Institute  of  Architects, 
local  Chambers  of  Commerce,  and  other 
groups.  These  materials  could  also  be 
used  by  the  DBTACs  in  carrying  out 
ADA  training  activities. 

Applicants  must  demonstrate 
knowledge,  understanding,  and 
experience  in  the  following  areas:  In- 
depth  knowledge  of  the  ADA  Standards 
for  Accessible  Design:  thorough 
understanding  of  the  rationale{s) 
underlying  the  Standards; 
understanding  of  the  ways  in  which 
individuals  with  disabilities  use.  or  are 
unable  to  use.  the  built  environment; 
experience  in  the  development  and 
dissemination  of  educational  videos; 
and  experience  in  using  innovative  and 
engaging  video  techniques  such  as 
animation  and  fade-ins  or 
transformations  from  actual  scenes  to 
diagrammatic  or  conceptual  material. 
Samples  of  an  applicant's  recent 
relevant  work,  including  the  use  of 
animation  or  other  innovative  video 
techniques  and  the  development  of 
training  materials  related  to  the  ADA 
Standards  or  training  materials  on 
accessible  design,  must  be  submitted 
with  the  application. 

Based  on  the  estimated  size  of  the 
award  that  will  be  published  in  the 
notice  inviting  appHcations.  applicants 
may  propose  to  cover  some,  but  not  all 
of  the  topics.  Applicants  must  propose 
an  order  of  production  of  the  videos  and 
identify  the  topics  that  will  be 
addressed  in  each  video.  Applicants 
must  justify  their  order  of  production, 
based  on  the  importance  of  the  topic. 
Applicants  must  propose  to  group 
topics  on  each  of  the  videos  and  explain 
the  rationale  for  the  groupings. 


Priority 

An  ADA  training  project  on  the  ADA 
Standards  for  Accessible  Design  shall — 

•  Develop,  test,  and  disseminate  a 
series  of  short,  broadcast  quality  videos 
and  complementary  training  materials 
that  address  the  technical  and  scoping 
requirements  of  the  ADA  Standards  for 
Accessible  Design.  These  materials  shall 
cover  as  many  of  the  following  topics  as 
possible  (emphasis  added)  as  set  out  in 
the  current  Standards  as  well  as  new 
provisions  that  will  be  adopted:  New 
construction;  additions,  alterations,  and 
path  of  travel;  historic  buildings; 
parking  and  passenger  loading  zones; 
exterior  accessible  routes  and  curb 
ramps;  drinking  fountains;  telephones 
and  TDDs;  ramps  and  stairs;  platform 
lifts;  entrances  and  exits  (areas  of  rescue 
assistance);  doors  and  gates;  building 
lobbies  and  corridors  (interior  accessible 
routes);  elevators;  rooms  and  spaces; 
assembly  areas;  toilet  rooms  and 
bathrooms;  bathtubs  and  showers; 
dressing  and  fitting  rooms;  signage; 
alarms;  detectable  warnings;  automated 
teller  machines;  restaurants  and 
cafeterias;  medical  care  facilities; 
mercantile  facilities;  libraries;  hotels, 
motels,  inns,  boarding  houses, 
dormitories,  and  similar  places; 
homeless  shelters,  halfway  houses, 
transient  group  homes,  and  similar 
social  services  establishments;  bus 
stops;  fixed  transportation  facilities,  bus 
and  train  terminals  and  stations;  and 
airports.  The  project  shall  address  the 
requirements  of  the  standards  from  a 
Universal  Design  perspective; 

•  Illustrate  how  people  with 
disabilities  use  the  built  environment 
and  the  rationale  that  underlies  specific 
technical  and  scoping  provisions  of  the 
Standards  and  how  discrete  provisions 
in  the  Standards  fit  together  with  each 
other  to  ensure  accessibility: 

•  Use  innovative  techniques, 
including  animation,  fade-ins  or 
transformations  to  transition  from 
footage  showing  a  person  using  a  space 
or  element  to  footage  showing  design 
layouts  and  diagrams  from  the 
Standards  relevant  to  that  kind  of  space 
or  element; 

•  Utilizing,  as  much  as  possible, 
materials  that  have  been  developed  by 
Federal  agencies,  develop  readily 
reproducible  complementary  training 
materials  in  conjunction  with  each 
video  to  supplement  the  video  materials 
and  to  provide  guidance  on  using  the 
videos  effectively; 

•  Identify  organizations  whose 
members  include  individuals  with 
disabilities,  business  owners,  building 
managers,  employers,  government 
agency  officials,  city  planners. 
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architects,  designers,  and  other  relevant 
parties  who  would  be  an  appropriate 
audience  for  the  videos; 

•  Develop  and  implement  a  plan  to 
disseminate  the  videos  and 
complementary  training  materials  to 
selected  organizations; 

•  Produce  the  first  video  and 
complementary  training  material  of  the 
series  within  six  months  of  the  grant 
award; 

•  Coordinate  with  the  Department  of 
Justice,  the  Access  Board,  and  the 
Department  of  Transportation  in  the 
development  and  dissemination  of  the 
videos  and  complementary  training 
materials; 

•  Ensure  that  the  training  videos  and 
complementary  training  material  are 
available  in  formats  that  accommodate 
persons  with  hearing  impairments  and 
vision  impairments; 

•  Provide  four  one-inch  NCSC 
standard  fully  mixed  and  open 
captioned  edited  master  video  tapes, 
including  two  master  tapes  and  two 
safety  dub  tapes  suitable  for 
duplication,  and  four  copies  on  VHS 
cassettes  of  each  videotape  produced, 
along  with  four  reproducible  copies  of 
each  set  of  complementary  training 
materials  to  NIDRR  for  use  by  the 
Federal  government. 

Applicable  Program  Regulations:  34 
CFR  parts  350  and  35.5. 

Program  Authorit>':  29  US  C.  760-762. 
Dated:  June  3,  1994. 
Judith  E.  Heumann, 

Assistant  Secretary  for  Specia)  Education  and 
Rehabilitative  Services. 

(Catalog  of  Federai  Domestic  Assistance 
Number  84.1 33D,  Knowledge  Dissemination 
and  Utilization  Program) 

Appendix— Analysis  of  Comments  and 
Changes 

The  Department  received  18  letters  in 
response  to  the  notice  of  proposed 
priorities.  This  Appendix  contains  an 
analysis  of  the  comments  and  of  the 
changes  in  the  priorities  since  the 
pubUcation  of  the  notice  of  proposed 
priorities.  Technical  and  other  minor 
changes— and  suggested  changes  the 
Secretary  is  not  legally  authorized  to 
make  under  applicable  statutory 
authority— are  not  addressed. 

Priority  1:  ADA  Training  for 
Independent  Living  Centers 

Comment:  One  commenter  suggested 
requiring  ILC  personnel  to  disseminate 
information  on  the  ADA  to  American 
Indian  rehabilitation  organizations  and 
tribal  councils  on  reservations  and 
Alaska  Native  villages. 

Discussion:  The  priority  does  not 
specify  the  activities  of  any  ILC  that 


receives  training  from  this  project.  The 
Background  statement  to  Priority  1 
states  that  the  project  is  intended  to 
enable  ILCs  "to  become  experts  on  the 
ADA  so  that  their  staff,  associates  and 
volunteers  can  answer  technical 
questions,  advise  individuals  on  their 
rights  or  responsibilities,  make  referrals, 
increase  awareness  of  the  ADA  in  their 
community,  and  conduct  ADA  training 
activities  for  covered  entities  in  their 
community."  The  Secretary  believes 
that  specifying  the  follow-up  activities 
that  an  ILC  undertakes  once  it  has 
received  ADA  training  from  this  training 
project  is  outside  the  scope  of  the 
priority  and  should  be  left  to  the 
discretion  of  the  ILC.  However,  the 
Secretary'  expects  that  any  ILC  that 
receives  training  from  this  project  and 
that  is  part  of  a  community  that 
includes  American  Indians  and  Alaska 
Natives  will  disseminate  information  on 
the  ADA  to  these  individuals. 
Changes:  None. 

Comment:  One  commenter  suggested 
requiring  training  to  be  directed  to  key 
personnel  who  would  be  less  inclined  to 
leave  the  organization  in  order  to 
address  the  issue  of  staff  turnover. 

Discussion:  In  order  to  address  the 
issue  of  staff  turnover,  the  priority 
requires  the  training  project  to  train  a 
number  of  persons  affiliated  with  an 
ILC,  including  staff,  associates,  and 
volunteers.  The  Secretary  does  not 
believe  it  is  feasible  to  identify  which 
staff  are  less  likely  to  leave  an  ILC. 
Changes:  None. 

Priority  2:  ADA  Training  for  Familv 
Organizations 

Comment:  One  commenter  was 
concerned  about  the  Background 
statement  reference  to  The  National 
Rehabilitation  Information  Centerss 
Directory  of  Information  Sources  on 
Disability  because  the  directory  does  not 
provide  information  on  organizations 
that  provide  rehabilitation  services  on 
reservations  and  to  Alaska  Natives 
Discussion:  The  reference  to  the 
Directory  of  Information  Sources  was 
intended  solely  to  illustrate  the 
approximate  number  of  organizations 
providing  information  or  direct  services 
to  individuals  with  disabilities  and  their 
families.  The  Secretary  wishes  to  clarify 
that  this  reference  does  not  place  any 
limit  on  the  organizations  that  an 
applicant  may  propose  to  include  in 
their  application. 

Changes:  The  Background  statement 
has  been  revised  to  indicate  that  the 
Directory  includes  many  (but  not  all) 
organizations  serving  the  disability 
community. 

Comment:  Four  conimenters 
suggested  that  Parent  Training  and 


Information  programs  (PTIs)  be 
included  in  the  list  of  target  audiences 
for  the  training. 

Discussion:  The  Secretary  recognizes 
that  PTIs  are  a  potential  target  audience 
for  the  training.  The  Secretary  points 
out  that  the  priority  does  not  include 
the  name  of  any  organization  or 
program.  The  Secretary  does  not  be lieve 
it  is  appropriate  to  identify  one  program 
or  organization  by  name  in  the  priority 
Changes:  None. 

Comment:  One  commenter  suggested 
that  the  priority  be  revised  to  include 
national  meetings  as  potential  training 
forums. 

Discussion:  The  general  requirements 
for  all  the  training  projects  indicate  that 
the  projects  will  schedule  and  provide 
training  during  national,  regional.  Stale 
and  local  meetings.  The  Secretary  hgrM-s 
that  national  meetings  should  be 
included  in  the  specific  requirement 
regarding  training  forums  in  order  to  be 
consistent. 

C/jQ/jges:  The  specific  requireir;fnt  on 
training  forums  (in  this  priority  as  well 
as  Priorities  1.  3,  4,  and  5)  have  bfn-n 
revised  to  include  national  meetings 

Comment:  One  commenter  was 
concerned  about  placing  special 
emphasis  on  those  organizations  that 
have  had  limited  access  to  ADA  treininK 
and  information.  The  commenter 
indicated  that  members  of  family 
organizations  who  have  received  some 
training  or  information  on  the  ADA  may 
have  a  need  for  further  training  or 
information. 

Discussion:  The  Secretary  agreft  tr.at 
members  of  family  organizations  have  a 
need  for  continuing  ADA  training  and 
information.  The  Secretary  believes  th.it 
the  requirement  cited  above  does,  not 
prohibit  applicants  from  proposing  to 
include  organizations  that  have  had 
some  ADA  training  as  well  as  those  i!>ol 
have  had  no  training  or  accesj  to  ADA 
information. 
Changes:  None 

Comment:  One  commenter  sugptsted 
that  conventional  training  methods  (t-  g.. 
lecture)  are  not  effective  with  members 
of  family  organizations  and  should  be 
discouraged  in  favor  of  exptnential 
approaches. 

Discussion:  The  Secretary  believes 
that  all  the  training  projects  must  t.iilor 
their  methods  to  the  learning  stales  of 
their  audiences.  The  Secretary  points 
out  that  applicants  for  all  of  the  proiec  is 
must  describe  how  the  project  will 
utilize  a  variety  of  training  methcKJs. 
The  Secretary  believes  that  apphconfs 
should  be  given  the  discretion  to 
propose  the  training  methods  that  lh«-\ 
think  would  be  most  effective 
Changes:  None. 
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Comment:  3ne  commenter  suggested 
that  selectior  criteria  for  Priority  2  be 
revised  to  re<  uire  that  the  grantee  be  an 


organization 
commitment 
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hat  has  made  a 

is  an  institution  to  the 


principles  en  bodied  in  the  ADA,  has 
established  a  aresence  in  all  regions  of 
the  country, «  nd  represents  the  interests 
of  people  wit  i  a  full  range  of 
disabilities. 

Discussion 
believe  that  aHditional  selection  criteria 
are  necessary 


The  Secretary  does  not 


in  order  to  ensure  that  the 
grantee  for  th  ;  family  organization 
training  proje  ;t  accomplishes  the 
purposes  of  the  project. 
changes:  N  ane. 

Priority  3:  AC  A  Training  for  School 
Districts 


Comment: 
postsecondar  ' 
institutions  n 
information  t 
relationship 
Section  504 
institutions 
districts.  The 
expanding 
postsecondan 
institutions 
districts. 

Discussion: 
postsecondar} 


( )ne  commenter  stated  that 
vocational  educational 
(ed  training  and 
understand  the 
bjetween  the  ADA  and 
that  many  of  these 
not  part  of  school 
;ommenter  suggested 
Pr;  ority  3  to  include 
vocational  technical 
are  not  part  of  school 


a  id 

aie 


til  at 


institutions 
information 


nted 
and 


ADA 


N(  ne. 
Cne 


issuing  an 
regarding  adu 
The  Secretary 
this  training 
educational 
part  of  school 
scope  of  this 
Changes 
Comment: 
reference  to 
asked  about  i 
Discussion 
the  final  stagei 
time.  The 
applicants  for 
u-ant  as  much 
about  the 
request.  NIDR^f 
the  guide  aval 
parties. 

T* 


The  Secretary  agrees  that 
vocational  technical 
ADA  training  and 
NroRR  will  consider 
related  research  priority 
t  education  programs, 
believes  that  expanding 
project  to  include 
ir  stitutions  that  are  not  a 
districts  is  outside  the 
f  roject. 


CtiangKs 


of  the  priority 
inform  in 
ci  copy  of  an 

Comment 
providing  AD/ 
schools  on 

Discussion: 
that  applicant 
discretion  to 
districts  that 


training. 

Changes:  Nche. 


commenter  noted  the 
OCR/ED  guide  and 
status. 

The  CXZR/ED  guide  is  in 
of  production  at  this 
recognizes  that 
;his  training  project  will 
information  as  possible 
of  the  guide.  Upon 
will  make  an  outline  of 
able  to  all  interested 


the 

ti; 


Seci  Btary 


!  cont  ;nt 


oiitli 
Cne  I 


background  statement 
las  been  amended  to 
teres^ed  parties  hmv  to  obtain 
ine  of  the  guide, 
commenter  suggested 
training  to  BIA-  funded 
reservations. 

he  Secretary  believes 
should  be  given  the 
pj'opose  the  school 
11  be  selected  for 


wi 


Priority  4:  ADA  Training  for  State  and 
Local  ADA  Coordinators  and 
PoUcymakers 

Comment:  One  commenter  suggested 
providing  ADA  training  to  American 
Indians  and  Alaska  Native  Councils. 
Discussion:  The  Secretary  believes 
that  applicants  should  be  given  the 
discretion  to  propose  the  State  and  local 
ADA  coordinators  and  policymakers 
that  will  be  selected  for  training. 

Changes:  None. 

Comment:  One  commenter  was 
concerned  that  the  requirement  to 
identify^  and  select  State  and  local  ADA 
coordinators  implied  that  not  all  State 
and  local  ADA  coordinators  and 
policymakers  would  participate  in  the 
training  project.  The  commenter 
suggested  requiring  the  project  to 
impose  a  registration  fee  for  all  training 
attendees  or  scheduling  the  training 
over  an  extended  period  of  time  until  as 
many  officials  as  possible  would  have 
participated  in  the  training  project. 

Discussion:  The  Secretary  recognizes 
that  strategies  such  as  charging  a 
reasonable  registration  fee  and  acquiring 
matching  funds  from  cooperating 
agencies  are  permissible  means  for  a 
project  to  increase  its  number  of 
trainees.  The  Secretary  believes  that 
applicants  should  have  the  discretion  to 
propose  such  strategies  and  elects  not  to 
dictate  the  strategies  to  be  used. 

The  Secretary  also  recognizes  that  for 
this  training  project,  as  well  as  for  the 
other  training  projects,  the  size  and  the 
length  of  the  award  will  limit  the 
project's  ability  to  train  all  of  the 
potential  target  audience. 

Changes:  S'one. 

Comments:  One  commenter  suggested 
that  the  training  project  form  an 
association  of  ADA  Coordinators  and 
policymakers  in  order  to  promote  the 
sharing  of  ir.'urmalion  and  uniform 
policies  at  the  local  and  State  level. 

Discussion:  The  Secretary  believes 
that  the  formation  of  an  association  of 
ADA  Coordinators  and  policymeikers  is 
outside  of  the  scope  of  this  priority. 

Changes:  None. 

Priority  5:  ADA  Training  for  Hispanics 
With  Rights  and  Duties  Under  the  ADA 
Whose  Proficiency  in  English  Is  Limited 

Comment:  One  commenter  suggested 
expanding  the  priority  to  include  ADA 
training  for  American  Indians.  Alaska 
Natives,  and  Pacific  Islanders  in  their 
native  languages. 

Discussion:  The  Secretary  believes 
that  expanding  the  priority  to  include 
ADA  training  for  American  Indians, 
Alaska  Natives,  and  Pacific  Islanders  is 
outside  the  scope  of  this  priority. 

Changes:  None. 


Comment:  One  commenter  suggested 
recruiting  and  training  Hispanic 
community  leaders  in  order  to 
encourage  participation  in  the  training 
projects. 

Discussion:  The  Secretary  agrees  that 
the  participation  of  community  leaders 
in  the  project  is  an  important  variable 
that  should  be  required  in  the  priority. 

Changes:  The  Background  statement 
to  the  priority  has  been  revised  to 
require  applicants  to  recruit  Hispanic 
community  leaders  to  participate  as 
trainees  in  the  project. 

Comment:  One  commenter  suggested 
requiring  applicants'  decision-making 
personnel  to  be  Hispanic  individuals 
with  disabilities. 

Discussion:  The  Secretary  agrees  that 
Hispanic  individuals  with  disabilities 
should  be  extensively  involved  in  the 
training  project.  The  Secretary  points 
out  that  the  Background  statement 
includes  a  requirement  that  applicants 
must  include  a  substantial  number  of 
Hispanic  individuals  with  disabilities  in 
all  phases  of  the  project's  activities.  The 
Secretary  does  not  believe  that  any 
further  requirements  are  necessary. 

Changes:  None. 

Priority  6:  ADA  Training  on  Standards 
for  Accessible  Design 

Comment:  One  commenter  suggested 
that  the  proposed  priority  limits  the 
training  materials  to  video  tape  and 
precludes  the  use  of  other  media  (e.g., 
CD  ROM)  that  may  be  attractive  to  some 
potential  users. 

Discussion:  The  Secretary  believes 
that  producing  the  training  materials  in 
video  tape  will  result  in  the  widest 
possible  distribution  of  the  information. 
The  priority  gives  applicants  the 
discretion  to  propose  producing  the 
training  materials  in  other  media  in 
addition  to  video  tape. 

Changes:  None. 

Comment:  One  commenter  suggested 
requiring  the  project  to  coordinate  with 
the  Access  Board  in  addition  to  the 
Depart.-nent  of  Justice  and  the 
Department  of  Transportation. 

Discussion:  The  Secretary  agrees  that 
coordination  with  the  Access  Board 
would  be  beneficial. 

C/janges;  The  priority  has  been 
revised  to  require  the  project  coordinate 
with  the  Access  Board  in  addition  to  the 
Department  of  Justice  and  the 
Department  of  Transportation. 

Comment:  One  commenter  suggested 
requiring  that  the  video  tapes  and 
training  materials  be  designed  in  a 
culturally  appropriate  manner  and 
relevant  to  reservations,  villages,  and 
islands,  and  disseminated  to  tribal 
council  members  and  leaders  of 


American  Indians.  Alaska  Natives,  and 
Pacific  Islanders. 

Discussion:  The  Secretary  believes 
that  the  video  tapes  and  training 
materials  should  be  relevant  to  as  wide 
an  audience  as  possible.  The  Secretary 
believes  that  applicants  should  be  given 
the  discretion  to  propose  the  details  of 
their  dissemination  plan  for  the  video 
tapes  and  training  materials 
Changes:  None. 

Comment:  One  commenter  was 
concerned  that  individuals  with 
cognitive  disabilities  are  not  adequately 
addressed  in  the  Standards  for 
Accessible  Design  (i.e..  the  Uniform 
Federal  Accessibility  Standards  or  the 
ADA  AC),  and.  as  a  result,  the  project's 
video  tapes  and  training  materials 
would  convey  the  misconception  that 
covered  entities  had  to  fulfill  their 
accessibility  obligations  under  the  ADA 
to  persons  with  cognitive  disabihties  by 
meeting  the  Standards  for  Accessible 
Design.  The  commenter  suggested  that 
any  training  materials  developed  on  the 
Standards  for  Accessible  Design  include 
a  focus  on  issues  of  cognitive 
accessibility  and  give  special  attention 
to  demonstrating  how  to  make 
governmental  and  commercial  facilities 
accessible  to  people  with  cognitive 
disabilities. 

Discussion:  The  purpose  of  Priority  6 
is  to  produce  video  tapes  and  training 
materials  that  will  increase 
understanding  of  the  current  Standards 
for  Accessible  Design.  The 
responsibility  for  establishing  standards 
for  accessibility  rests  with  the  DOJ  and 
the  DOT.  When  the  DOJ  and  the  DOT 
issue  additional  design  standards 
regarding  individuals  with  cognitive 
disabilities,  the  Disability  and  Business 
Technical  Assistance  Centers  (DBTACs) 
will  provide  training  and  technical 
assistance  to  covered  entities  on  the 
additional  standards. 
Changes:  None. 

Comment:  One  commenter  suggested 
presenting  the  Standards  for  Accessible  • 
Design  in  terms  that  are  relevant  and 
appropriate  for  the  target  audiences 
listed  in  the  priority. 

Discussion:  The  Secretary  recognizes 
the  importance  and  difficulty  inherent 
in  producing  technical  training 
materials  for  a  diverse  audience.  The 
training  project  applications  will  be 
reviewed  to  determine  to  what  degree 
the  training  content  of  each  application 
is  comprehensive  and  at  an  appropriate 
level  as  well  as  likely  to  be  effective  (see 
34  CFR  350.34(c)).  The  Secretary  does 
not  believe  that  any  further 
requirements  are  necessary. 
Changes:  None. 

Comment:  One  commenter  indicated 
'h;>l  ail  of  the  technical  and  scoping 
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requirements  are  intricately  related  to 
each  other,  and  that  to  omit  one  or  more 
would  jeopardize  the  complete 
understanding  of  the  rationale 
underlying  the  Standards. 

Discussion:  The  Secretary  recognizes 
the  problems  a.ssociated  with  omitting 
one  or  more  of  the  topics  in  the 
Standards  for  Accessible  Design. 
However,  the  Secretary  believes  that  the 
estimated  size  of  the  award  necessitates 
providing  applicants  with  the  option  of 
proposing  to  cover  some,  but  not  all.  of 
the  topics. 
Changes:  None. 
General  Comments: 
Comment:  One  commenter  expressed 
a  concern  regarding  the  requirement 
that  appears  in  the  Priorities  1  through 
5  that  the  training  projects  "To  the 
maximum  extent  possible,  utilize  as 
trainers  those  individuals  uith 
disabilities  who  have  been  trained  as 
trainers  on  the  ADA  by  a  NIDRR.  EEOC. 
or  DOJ  technical  assistance  or  training 
project."  The  commenter  expressed  the 
concern  that  this  requirement  would 
preclude  qualified,  non-disabled 
individuals  from  participating  as 
trainers  in  the  projects. 

Discussion:  The  Secretary  wishes  to 
clarify  that  the  requirement  does  not 
preclude  the  participation  of  qualified 
nondisabled  individuals  as  trainers.  The 
requirement  is  intended  solely  to 
maximize  the  participation  of  qualified 
individuals  with  disabilities. 
Changes:  None. 
Comment:  One  commenter 
recommended  deleting  the  requirement 
cited  above  regarding  the  use  of 
individuals  as  trainers  who  have  been 
trained  on  the  ADA  by  NIDRR.  EEOC.  or 
DOJ  from  the  School  Districts  (Priority 
3)  and  State  and  Local  ADA 
Coordinators  and  Policymakers  (Priority 
4).  The  commenter  indicated  that  these 
two  training  p.'-ojects  are  highly 
specialized  and  cover  material  not  likely 
to  have  been  addressed  in  the  training 
provided  to  individuals  trained  by 
NIDRR.  EEOC.  or  DOJ. 

Discussion:  The  Secretary  recognizes 
the  complexities  of  the  two  referenced 
training  projects.  The  Secretary  believes 
that  some  of  the  individuals  who  have 
been  trained  by  NIDRR.  EEOC  and  DOJ 
can  serve  as  trainers  in  these  projects, 
and  expects  applicants  to  exercise 
appropriate  discretion  in  selecting 
qualified  individuals. 
Changes:  None. 

Comment:  One  commenter  was 
concerned  that  the  training  projects 
would  not  impact  Indian  people  with 
disabilities  and  their  families  who  live 
off  reservations.  The  commenter 
suggested  including  American  Indians 


and  Native  Alaskans  as  a  special 
population  in  each  priority. 

Discussion:  The  Secretary  recognizes 
that  there  are  many  individuals  from 
minority  backgrounds,  including 
American  Indians  and  Native  Alaskans, 
who  need  training  on  the  ADA.  The 
Rehabilitation  Act  Amendments  of  1992 
require  that  each  applicant  for  a  project 
under  this  competition  must 
demonstrate  in  its  application  how  it 
will  address  the  needs  of  individuals 
from  minority  backgrounds  who  have 
disabilities.  The  Secretar>'  believes  that 
applicants  should  be  given  the 
discretion  to  identify  their  training 
audience,  including  those  individuals 
from  minority  backgrounds  who  will 
receive  training  from  the  project. 
Changes:  None. 

Comment:  One  commenter  pointed 
out  that  the  general  requirement  on 
training  schedules  is  inconsistent  with 
the  purpose  and  video  tape  production 
schedule  requirements  of  Priority  6: 
Standards  for  Accessible  Design,  The 
commenter  suggested  excepting  Priority 
6  from  the  general  requirement  on 
training  schedules. 

Discussion:  The  Secretary  agrees  that 
an  exception  from  the  general 
requirement  on  training  schedules 
should  be  made  for  Priority  6. 

Changes:  The  general  requirement  on 
training  schedules  has  been  amended  to 
exclude  Priority  6. 

Comment:  One  commenter  suggested 
that,  for  planning  purposes,  the  final 
priority  include  a  statement  regarding 
the  length  of  time  NIDRR  will  take  to*^ 
review  final  draft  materials  for  legal 
sufficiency. 

Discussion:  The  length  of  time  needed 
to  review  material  for  legal  sufficiency 
will  depend  significantly  upon  the 
length  and  complexity  of  the  material. 
The  Secretary  agrees  that  an  estimate  of 
the  time  it  will  take  NIDRR  to  n-view 
material  for  legal  sufficiency  would 
assist  projects  in  developing  their 
materials  production  and  training 
schedules. 

Changes:  The  general  requirements 
section  has  been  amended  to  indicate 
that  NIDRR  estimates  it  will  take 
between  two  and  four  weeks  to  rev  leu 
materials  for  legal  sufficiencv 
depending  upon  their  length  and 
complexity. 

Comment:  One  commenter -suggfsted 
requiring  each  project  to  have  an 
evaluative  research  function,  and  a 
second  commenter.  addressing  the 
training  needs  of  American  Indians  and 
Alaska  Natives,  questioned  how  the 
training  projects  will  measure  the 
trainers'  effectiveness  amd  the  impact  of 
the  training  in  the  community, 
reservations,  and  villages 
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Comment:  Four  commenters 
recommended  revising  the  general 
requirements  that  the  training  projects 
must:  (1)  Consult  with  each  of  NIDRR's 
DBTACs  during  the  development  of  its 
schedule  of  training  activities,  and,  (2) 
to  the  maximum  extent  feasible, 
conduct  its  training  activities  in 
collaboration  with  each  of  the  DBTACs. 
The  commenters  feh  that  the 
f  onsultation  and  collaboration 
requirements  would  be  too  demanding 
logistically. 

D/scussjon:  The  Secretary  recognizes 
the  logistical  demands  that  these 
requirements  place  on  the  training 
projects  as  well  as  the  DBTACs. 
However,  experience  has  shown  that 
such  requirements  are  necessary  in 
order  to  ensure  appropriate 
f:ollaboration  between  the  DBTACs  and 
the  training  projects.  In  order  to  assist 
the  training  projects  to  address  the 
logistical  demands  that  collaboration 
will  create,  each  of  the  DBTACs  has 
designated  a  staff  person  who  will  serve 
as  a  training  coordinator.  This  DBTAC 
staff  person  will  serve  as  the  single 
point  of  contact  for  the  training  projects 
and  will  consult  with  the  training 
project  on  scheduling  and  coordinate 
collaborative  training  efforts.  The 
Secretary  believes  that  the  benefits  of 
increased  collaboration  outweigh  the 
additional  logistical  demands  placed  on 
the  training  projects  and  the  DBTACs. 

Changes:  None. 

Comment:  Three  commenters 
recommended  requiring  the  training 
projects  to  share  information  and 
materials.  The  commenters  suggested 
requiring  the  training  projects  for  school 
districts  and  family  organizations  to 
share  relevant  materials  and 
information.  In  addition,  one  of  these 
commenters  suggested  requiring  that  the 
training  project  for  Hispsnics 
collaborate  with  the  other  training 
projects  as  well  as  the  DBTACs. 

Discussion:  The  Secretary  agrees  thai 
sharing  of  information  and  materials 
between  all  of  the  ADA  technical 
a.ssistance  projects  is  important. 
NIDRR's  Technical  Assistance 
Coordination  contractor  is  responsible 
for  promoting  this  sharing  of 
information  and  materials  through 
Project  Directors'  meetings  and  regular 
communication  on  an  electronic 
bulletin  board  Experience  has  shown 
that  no  further  requirements  are 
necessary  in  order  to  promote  the 
sharing  of  information  and  materials 
among  all  ADA  technical  assistance 
projects. 

(Changes:  None. 

Comment:  One  commenter  suggested 
revising  the  general  requirement  that 
np4}licants  must  describe  the  training 


materials  that  the  project  will  develop 
as  well  as  identify  existing  training 
materials  that  the  project  will  use.  The 
commenter  suggested  that  applicants 
should  demonstrate  their  knowledge  of 
and  use  of  training  materials  developed 
by  NIDRR  ADA  projects. 

Discussion:  The  Secretary  believes 
that  training  materials  developed  by 
NIDRR  ADA  projects  may  compose  .i 
part  of  the  training  materials  that 
applicants  identi^  in  response  to  this 
requirement.  However,  the  Secretary 
believes  that  applicants  should  have  the 
discretion  to  identify  the  materials  thrji 
they  propose  to  use  in  the  project. 

Changes:  None. 

Comment:  One  commenter  suggestwl 
that  applicants  be  required  to 
demonstrate  that  a  substantial  number 
of  individuals  with  disabilities  or  far;,jiy 
members,  as  appropriate,  be  involved  in 
all  aspects  of  the  training  project. 

Discussion:  All  of  the  training  projects 
must  comply  with  the  general 
requirement  that  individuals  with 
disabilities  or  family  members  or 
representatives  must  include 
individuals  with  disabilities  or  thejr 
families  to  the  maximum  extent  pos-iibie 
in  all  phases  of  the  project's  activities. 
The  Secretary  does  not  believe  any 
hirther  requirements  are  necessary. 

Changes:  None. 

Comment:  One  commenter  suggested 
requiring  applicants  to  show  prior 
experience  with  coordinating  and 
providing  national  training  on  the  ADA 

Discussion:  The  training  project 
applications  will  be  reviewed  to 
determine  to  what  degree  the  prinripnl 
investigator  and  other  key  staff  have 
adequate  training  and/or  experience  and 
demonstrate  appropriate  potential  to 
conduct  the  training  (see  34  CFR 
350.34(d)).  The  Secretary  does  not 
believe  that  any  further  requirements 
are  necessary. 

Changes:  None. 

Comment:  One  commenter  was 
concerned  that  the  establishment  of  the 
training  projects  may  give  the 
impression  that  NIDRR  does  not  have 
full  confidence  in  the  DBTACs. 

Discussion:  The  Secretary  believes 
that  there  is  a  need  for  additional 
training  projects.  The  Secretary  wishes 
to  clarify  that  he  has  full  confidence  in 
the  DBTACs. 

Changes:  None. 

Comment:  One  commenter  suggr-stt-d 
njquiring  that  applicants  for  Priorities 
1-5  develop  strategies  to  address  the 
issue  of  staff  turnover  among  the 
organizations  and  programs  that  receive 
training. 

Discussion:  The  Secretary  recognizi-s 
that  staff  turnover  is  an  important  issiio 
The  Secretary  believes  that  the  proi^t  jv 


model  of  training  a  number  of 
individuals  (members  and  stafi^  of  the 
target  organizations  will  minimize  the 
phenomenon  of  staff  turnover  by 
providing  training  to  more  than  one  key 
person  The  Secretary  does  not  believe 
that  any  further  requirements  are 
feasible  in  light  of  the  estimated  size  of 
the  awrards  for  the  projects. 
Changes:  None. 

Comment:  One  commenter  suggested 
clarifying  the  projects'  responsibilities 
to  evaluate  the  impact  of  their  training 
efforts. 

Discussion:  The  Secretary  agrees  that 
evaluating  the  outcomes  of  the  projects 
is  important.  The  training  project 
applications  will  be  reviewed  to 
determine  to  what  degree  there  is  a 
mechanism  to  evaluate  the  project's 
results  (see  34  CFR  350.34(e)).  In 
addition.  NIDRR  is  considering 
supporting  an  external  evaluation  of  the 
training  projects.  The  Secretary  does  not 
believe  that  any  further  requirements 
are  necessary. 
Cha:}^ps:  None. 

Comment:  One  commenter  was 
concerr.ed  that  individuals  with  certain 
disabilities  would  be  overlooked  in  the 
outreach  and  training  activities  of  all  of 
the  trair.ing  projects.  The  commenter 
indicated  that  the  general  requirement 
regarding  delivering  training  in  formats 
and  styles  that  are  accessible  to 
individuals  with  a  range  of  sensory, 
communication,  cognitive,  and  learning 
disabilities  was  not  sufficient  to  ensure 
equal  opportunity  for  persons  with  all 
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types  of  disabilities.  The  commenter 
suggested  adding  a  requirement  that  the 
projects  must  include  persons  with  all 
types  of  disabilities  in  their  training. 

A  second  commenter.  addressing  the 
II.C  training  project,  was  concerned  that 
the  ILC  training  project  would  not 
include  individuals  with  mental 
retardation  and  other  cognitive 
disabilities. 

Discussion:  The  Secretary  agrees  that 
persons  with  all  types  of  disabilities 
should  be  provided  with  an  equal 
opportunity  to  receive  training  by  the 
projects.  The  Secretary  believes  that 
further  clarification  in  the  general 
requirements  is  necessary. 

C/7onoes;  The  general  requirements 
for  the  training  projects  have  been 
revised  to  require  that  applicants 
describe  how  the  training  projects  will 
provide  persons  with  all  types  of 
disabilities  an  equal  opportunity  to 
receive  training. 

Comment:  One  commenter  suggested 
requiring  the  training  projects  for  school 
districts  and  State  and  local  ADA 
coordinators  and  policymakers  to 
address  building  partnerships  between 
individuals  with  disabilities  and 
covered  entities. 

Discussion:  The  Secretary  believes 
that  building  partnerships  between 
individuals  with  disabilities  and  Title  II 
entities  is  desirable.  The  Secretary- 
believes  that  an  applicant  for  either  of 
these  projects  could  propose  to  include 
partnership  building  in  their  training. 
However,  the  Secretary  believes  that 


applicants  should  be  provided  with 
discretion  to  propose  the  content  of 
their  training. 

Changes:  None 

Comment:  One  con;menter  suggested 
two  additional  priorities  for  training 
projects.  The  commenter  suggested  one 
project  to  train  State  code  official 
responsible  for  enforcing  State 
accessibility  law.  and  a  second  project 
to  impart  information  about  disability 
rights  at  all  levels  of  the  educational ' 
system. 

Discussion:  The  Secretary  believes 
that  both  of  these  suggestions  would 
contribute  to  the  successful 
implementation  of  the  ADA.  NIDRR  will 
consider  these  suggestions  when 
developing  future  technical  assistance 
and  training  projects. 

Changes:  None. 

Comment:  Two  commenters  suggested 
that  the  notice  clarify  that  non-profit 
organizations  and  for-profit 
organizations  are  eligible  to  apply  for 
the  training  projects. 

Discussion:  The  Notice  inviting 
applications  for  these  projects  states  that 
parties  eligible  to  apply  for  grants  under 
this  program'are  public  and  private 
nonprofit  and  for-profit  agencies  and 
organizations,  including  institutions  of 
higher  education  and  Indian  tribes  and 
tribal  organizations. 

Changes:  None. 
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DEPARTM  ENT  OF  EDUCATION 
[CFDA  No.  M.1330] 

Office  Of  S  >ecial  Education  and 
RehabilitaQve  Services;  National 
Institute  oii  Disability  and 
Rehabilitation  Research;  Notice 
Inviting  Apblications  for  New  Awards 
Under  the  I  Cnowriedge  Dissemination 
and  Utiliza'  ion  Program  for  Fiscal  Year 
(FY)  1994 

Note  to  A(^licants: 

romplfti!  ap 


ApplicaItion  Notice  for  Fiscal  Year  1994— Knowledge  Dissem-.nation  and  Utilization  Program  CFDA  No 

84.133D 
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34  (TR  parts 


This  notire  is  a 
!iiation  pa«:kage.  The  noii>e 


contains  information,  application  forms,  and 
instnictions  needed  to  apply  for  a  grant 
under  this  competiJions.  The  final  priorities 
fur  the  Knowledge  Dissemination  and 
Utilization  program  are  publi^ied  in  this 
issue  of  the  Federal  Register.  This 
ronsolidoted  application  package  include* 
the  closing  date,  estimated  funding,  and 
application  forms  necessary  to  apply  for  an 
award  under  this  program's  competition. 
Potential  applicants  should  consult  the 
statement  of  the  final  priorities  published  in 
this  issue  to  ascertain  the  substantive 
r»>fjijireinents  for  their  appiirations. 


The  estimated  funding  level  in  this 
notice  does  not  bind  the  D«?partment  of 
Education  to  make  awards  or  to  any 
specific  number  of  awards  or  funding 
levels. 

Note:  The  Rehabilitation  Act  Amendments 
i)f  1992  require  that  each  applicant  for  a 
project  under  this  competition  must 
flemonstrate  in  its  application  how  it  will 
addwss  the  needs  of  individuals  from 
minority  bar  kgrounds  who  have  disjihilities 
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ations  for  this  program  in 
3.50  an.)  355;  and 


(c)  The  notice  of  final  priorities  as 
published  elsewhere  in  this  issue  of  the 
Federal  Register. 

Purpose  of  Prograiv 

The  Knowledge  Disseinination  .tud 
Utilization  is  designed  to  support 
«f:tivities  that  will  ensure  that 
n;habilitation  knowledge  generated  from 
pro|ects  and  centers  funded  by  NIDRR 
and  from  other  sources  is  fully  utilized 
to  improve  the  lives  of  individuals  with 
disabilities  and  their  families. 

Selection  Criteria 

Th«>  .Secretary  uses  the  following 
sele<:tion  criteria  to  evaluate 
applications  under  this  program. 

(a)  Potential  Impact  o)  Outcomes: 
Importance  of  Program  (Weight  3.0). 
The  .Stjcretary  reviews  each  application 
to  determine  to  what  degree — 

(1)  The  proposed  activity  relates  l«> 
ihe  announced  priority; 

(2)  The  research  is  likely  to  priwhice 
new  and  uMifuI  information  (research 
.-ic;tivities  only); 

(3)  The  need  and  target  population  are 
rtilequalely  defined; 

(4)  The  outcomes  are  likely  to  benefit 
Ihe  defined  target  populations; 

(5)  The  training  neerls  are  clearly 
defined  (training  ar.livifies  only); 

(I))  The  training  methods  and 
dt!veloped  sui)jtKt  matter  are  likely  to 
mtxit  the  defined  need  (training 
.■M.tivities  only);  and 

(7)  Tlie  n«}ed  for  infonn.ition  e^i.sts 
Jiifili?ati«m  activities  only). 


Estimated  size  of 
awaids  (per  year) 


$250,000 
250,000 
250  000 
250.000 
250,000 
250.000 


PiOject  per.cid 
(morltTs) 


36 
36 
36 
36 
36 
36 


(b)  Poti'ntia]  Impact  of  Oattomi-s. 
Dis.semination/Utihzation  (Weight  3.0) 
The  Secretary  reviews  each  appIii:ation 
to  determine  to  what  degree — 

(1)  The  research  results  are  likely  l«i 
Ixjcome  available  to  others  working  in 
the  field  (research  activities  only); 

(2)  The  means  to  dissemin.ite  and 
promott!  utilization  by  others  .jrc 
defined; 

(3)  The  training  methods  and  cnr,le)<f 
are  to  be  packaged  for  dissemination 
anil  use  by  others  (training  activities 
only);  and 

{4)  The  utilization  approac:h  is  likely 
lo  address  the  defined  need  (utiliz.-if ion 
activities  only). 

(c)  Probability  oj  Achieving  Proport  li 
Outcomes:  Program /Project  Desii;n 
(Weight  5.0).  The  .Secretary  reviews 
each  application  to  det(«rmine  to  what 
degree — 

(1 )  Thi!  objectives  of  the  project (s)  an* 
•  learly  slated; 

(2)  The  hypothesis  is  sound  and  b.isi'ti 
on  evidence  (research  activities  only); 

(3)  The  project  design/methodology  is 
likely  to  achieve  the  objectives; 

(4)  The  measurement  methodology 
iiiid  an.ilysis  is  sound; 

(5)  The  conceptual  model  (if  useilj  is 
sound  (development/demonstration 
Jictiviiies  only); 

(6)  The  sample  populations  an,- 
correct  and  signifiiuint  (research  ami 
development/demonstration  .nciivilies 
only); 

(7)  The  hiiinan  subjoi;ts  are 
sufficiently  prot(>t:tf>rl  (nisciirch  ami 
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development/demonstration  activities 
only); 

(8)  The  device(s)  or  model  system  is 
to  be  developed  in  an  appropriate 
environment: 

(9)  The  training  content  is 
comprehensive  and  at  an  appropriate 
level  (training  activities  only); 

(10)  The  training  methods  are  likely  to 
be  effective  (training  activities  only); 

(11)  The  new  materials  (if  developed ) 
are  likely  to  be  of  high  quality  and 
uniquc;iess  (training  activities  only); 

(12)  The  target  populations  are  linked 
to  the  project  (utilization  activities 
only);  and 

(13)  The  format  of  the  dissemination 
medium  is  the  best  to  achieve  the 
desired  result  (utilization  activities 
only). 

(d)  Probability  of  Achieving  Proposed 
Outcomes:  Key  Personnel  (Weight  4.0). 
The  Secretary  reviews  each  application 
to  determine  to  what  degree — 

(1)  The  principal  investigator  and 
other  key  staff  have  adequate  training 
and/or  experience  and  demonstrate 
appropriate  potential  to  conduct  the 
proposed  research,  demonstration, 
training,  development,  or  dissemination 
activity; 

(2)  The  principal  investigator  and 
other  key  staff  are  familiar  with 
pertinent  literature  and/or  methods; 

(3)  All  required  disciplines  are 
effectively  covered; 

(4)  Commitments  of  staff  time  are 
adequate  for  the  project;  and 

(5)  The  applicant  is  likely,  as  part  of 
its  nondiscriminatory  employment 
practices,  to  encourage  applications  for 
employment  from  persons  who  are 
members  of  groups  that  traditionally 
have  been  underrepresented,  such  as— 

(i)  Members  of  racial  or  ethnic 
minority  groups; 

(ii)  Women; 

(iii)  Handicapped  persons;  and 

(iv)  The  elderly. 

(e)  Probability  of  Achieving  Propost^d 
Outcomes:  Evaluation  Plan  (Weight  1.0) 
The  Secretary  reviews  each  application 
to  determine  to  what  degree — 

(1)  There  is  a  mechanism  to  evaluate 
plans,  progress  and  results; 

(2)  The  evaluation  methods  and 
objectives  are  likely  to  produce  data  fhut 
are  quantifiable;  and 

(3)  The  evaluation  results,  where 
relevant,  are  likely  to  be  assessed  in  a 
service  setting. 

(f)  Program/Project  Management:  Plan 
of  Operation  (Weight  2.0).  The  Secretary 
reviews  each  application  to  determine 
to  what  degree — 

(1)  There  is  an  effective  plan  of 
operation  that  insures  proper  and 
efficient  administration  of  the  project(.sJ; 


(2)  The  applicant's  planned  use  of  its 
resources  and  persormel  is  likely  to 
achieve  each  objective; 

(3)  Collaboration  between  institutions 
if  proposed,  is  Hkely  to  be  effective;  and 

(4)  There  is  a  clear  description  of  how 
the  applicant  will  include  eligible 
project  participants  who  have  been 
traditionally  underrepresented,  suc;h 
as — 

(i)  Members  of  racial  or  ethnic 
minority  groups; 

(ii)  Women; 

(iii)  Handicapped  persons;  and 

(iv)  The  elderly. 

(g)  Program/Project  Management: 
Adequacy  of  Resources  (Weight  1.0). 
The  Secretary  reviews  each  ap[)!i(  afion 
to  determine  to  what  degree — 

(1)  The  facilities  planned  for  use  .ire 
adequate; 

(2)  The  equipment  and  suppHe.s 
jjlannod  for  use  are  adequate;  and 

(3)  The  com.mitment  of  the  applicant 
to  provide  administrative  support  and 
adequate  facilities  is  evident. 

(h)  Program/Project  Management: 
(Budget  and  Cost  Effectiveness  (Weight 
1.0).  The  Secretary  reviews  each 
application  to  determine  to  what 
dfigree — 

(1)  The  budget  for  the  proie(:t(s)  is 
adequate  to  support  the  activities; 

(2)  The  costs  are  reasonable  in 
relation  to  the  objectives  of  the 
project(s);  and 

(3)  The  budget  for  subcontracts  (if 
required)  is  detailed  and  appropriat^^ 

Eligible  Applicants 

Parties  eligible  to  apply  for  grants 
under  this  program  are  public  and 
private  nonprofit  and  for-profit  agencus 
and  organizations,  including 
institutions  of  higher  education  and 
Indian  tribes  and  tribal  organizations. 

Prosram  Authority:  29  U  S.C.  761.i  and 

762 


Instructions  for  Transmittal  of 
Applications 

(a)  If  an  applicant  wants  to  apply  for 
<i  grant,  the  applicant  shall— 

(1)  Mail  the  original  and  two  copies 
of  the  application  on  or  before  the 
deadline  date  to:  U.S.  Department  of 
Education.  Application  Control  Center 
Attention:  (CFDA  #  (Applicant  must 
insert  number  and  letter]),  Washington 
DC  20202-4725,  or 

(2)  Hand  deliver  the  original  and  two 
copies  of  the  application  by  4:30  p.m. 
(Washington,  DC  time]  on  the  deadline 
date  to:  U.S.  Department  of  Education. 
Application  Control  Center,  Attention 
(CFDA  #  [Applicant  must  insert  number 
and  letter]),  room  #3633,  Regional  Office 
Building  #3.  7Ui  and  D  Streets,  SW  . 
Washington.  IX:. 


(b)  An  applicant  must  show  one  of  the 
following  as  oroof  of  mailing: 

(1)  A  legibly  dated  U.S.  Postal  Service 
po.stmark. 

(2)  A  legible  mail  receipt  with  the 
date  of  mailing  stamped  bv  the  U.S. 
Postal  Service. 

(3)  A  dated  shipping  label,  invoice,  or 
receipt  from  a  commercial  carrier. 

(4)  Any  other  proof  of  mailing 
acceptable  to  the  Secretary. 

(c)  If  an  application  is  rnailed  through 
the  U.S.  Postal  Service,  the  Secretary 
djes  not  accept  either  of  the  following 
as  proof  of  mailing: 

(1)  A  private  metered  postmark. 

(2)  A  mail  receipt  that  is  not  dated  by' 
t!ie  U.S.  Postal  Service. 

Notes:  (1)  The  U.S.  Postal  Service  does  riof 
uniformly  provide  a  dated  postmark.  Befo.-e 
r-lyin.'  on  this  method,  an  applicant  should 
f  hetk  with  its  local  post  office. 

U)  An  applicant  wishing  to  know  that  its 
appliration  has  been  received  bv  the 
Department  must  include  with  the 
appli{.ation  a  stamped  self-addressed 
pwstcard  containing  the  CFDA  number  and 
title  of  this  program. 

(.1)  The  applicant  must  indicate  on  the 
envelope  and— if  not  provided  by  the 
Department— in  Item  10  of  the  Application 
for  Federal  Assistance  (Standard  Form  424) 
the  CFDA  number— and  letter,  if  any— of  the 
competition  under  which  the  application  is 
tiein>{  submitted. 

Application  Forms  and  Instructions 

The  appendi.x  to  this  application  is 
divided  into  four  parts.  These  parts  are 
organized  in  the  same  manner  that  the 
submitted  application  should  be 
organized.  These  parts  are  as  follows 

l'.\RT  I— Application  for  Federal  Assistance 

(Standard  Form  424  (Rev.  4-88))  and 

instructions 
PART  II— Budget  Form— Non-Construction 

Programs  (Standard  Form  424A)  and 

instructions 
PART  III— Application  Narrative 

Additional  Materials 

Estimated  Public  Reporting  Burden. 

Assurances — Non — Non  Construction 
Programs  (Standard  Form  424B). 

Ciertification  Regarding  Lobbying,  Debamient. 
Su.sfH-'nsion.  and  Other  Responsibility 
Matters:  and  Drug-Free  Workplace 
Requirements  (ED  Form  80-0013). 

Ortification  Regarding  Debarment. 
Suspension.  Ineligibility  and  VoIuntar>' 
Exclusion:  Lower  Tier  Covered 
Transactions  (ED  Form  ED  80-0014)  and 
instructions 

(Note:  ED  Form  LD-8CM)014  is  intended  f(.r 
the  use  of  primary  participants  and  should 
not  t»e  transmitted  to  the  Department ) 
Disclosure  of  Lobbying  Activities  (Standard 

Form  LLL  (if  applicable)  and  instnictions. 

and  Disclosure  Lobbying  Activities 

Ciontinuation  Sht^'t  (Standard  Fonn  I.LL- 

A) 

An  applicant  may  submit  infommtitm 
<>a  a  photostatic  copy  of  the  application 
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of  Education  maj 
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If  collaboration  with  another 
organization  is  involved  in  the  proposed 
activity,  the  application  should  include 
assurances  of  participation  by  the  other 
parties,  including  written  agreements  or 
assurances  of  cooperation.  It  is  not 
useful  to  include  general  letters  of 
support  or  endorsement  in  the 
application. 

If  the  applicant  proposes  to  use 
unique  tests  or  other  measurement 
instruments  that  are  not  widely  known 
in  the  field,  it  would  be  helpful  to 
include  the  instrument  in  the 
application. 

Many  applications  contain 
voluminous  appendices  that  are  not 
helpful  and  in  many  cases  cannot  even 
be  mailed  to  the  reviewers.  It  is 
generally  not  helpful  to  include  such 
things  as  brochures,  general  capability 
statements  of  collaborating 
organizations,  maps,  copies  of 
publications,  or  descriptions  of  other 
projects  completed  by  the  applicant. 

3.  What  Format  Should  Be  Used  for 
the  Application? 

NIDRR  generally  advises  applicants 
that  they  may  organize  the  application 
to  follow  the  selection  criteria  that  will 
be  used.  The  specific  review  criteria 
vary  according  to  the  specific  program, 
and  are  contained  in  this  Consolidated 
Application  Package. 

4.  May  I  Submit  Applications  to  More 
Than  One  NIDRR  Program  Competition 
or  More  Than  One  Application  to  a 
Program? 

Yes,  you  may  submit  applications  to 
any  program  for  which  they  are   ' 
responsive  to  the  program  requirements. 
You  may  submit  the  same  application  to 
as  many  competitions  as  you  believe 
appropriate.  You  may  also  submit  more 
than  one  application  in  any  given 
competition. 

5.  What  Is  the  Allowable  Indirect  Cost 
Rate? 

The  limits  on  indirect  costs  vary 
according  to  the  program  and  the  type 
of  application. 

Applicants  in  the  FIR,  AND 
Innovation  grants  programs  should  limit 
indirect  charges  to  the  organization's 
approved  rate.  If  the  organization  does 
not  have  an  approved  rate,  the 
application  should  include  an  estimated 
actual  rate. 

6.  Can  Profitmaking  Businesses  Apply 
For  Grants? 

Yes.  However,  for-profit  organizations 
will  not  be  able  to  collect  a  fee  or  profit 
on  the  grant,  and  in  some  programs  will 
be  required  to  share  in  the  costs  of  the 
project. 

7.  Can  Individuals  Apply  For  Grants? 
No.  Only  organizations  are  eligible  to 

apply  for  grants  under  NIDRR  programs. 


8.  Can  NIDRR  Staff  Advise  Me 
Whether  My  Project  is  of  Interest  to 
NIDRR  or  Likely  To  Be  Funded? 

No.  NIDRR  staff  can  advise  you  of  the 
requirements  of  the  program  in  which 
you  propose  to  submit  your  application 
However,  staff  cannot  advise  you  of 
whether  your  subject  area  or  proposed 
approach  is  likely  to  receive  approval. 

9.  How  Do  I  Assure  That  My 
Application  Will  Be  Referred  to  the 
Most  Appropriate  Panel  For  Review? 

Applicants  should  be  sure  that  their 
applications  are  referred  to  the  correct 
competition  by  clearly  including  the 
competition  title  and  CFDA  number, 
including  alphabetical  code,  on  the 
Standard  Form  424,  and  including  tho 
title  of  the  priority  to  which  they  are 
responding. 

10.  How  Soon  After  Submitting  My 
Application  Can  I  Find  Out  If  It  Will  Be 
Funded? 

The  time  from  closing  date  to  grant 
award  date  varies  from  program  to 
program.  Generally  speaking,  NIDRR 
endeavors  to  have  awards  made  within 
five  to  six  months  of  the  closing  date. 
Unsuccessful  applicants  generally  will 
be  notified  within  that  time  frame  as 
well.  For  the  purpose  of  estimating  a 
project  start  date,  the  applicant  should 
estimate  approximately  six  months  from 
the  closing  date,  but  no  later  than  the 
following  September  30. 

11.  Can  I  Call  NIDRR  To  Find  Out  If 
My  Application  Is  Being  Funded? 

No!  When  NIDRR  is  able  to  release 
information  on  the  status  of  grant 
applications,  it  will  notify  applicants  by 
letter.  The  results  of  the  peer  review 
cannot  be  released  except  through  this 
formal  notification. 

12.  If  My  Application  Is  Suaessful, 
Can  I  Assume  I  Will  Get  the  Requested 
Budget  Amount  In  Subsequent  Years? 

No.  Those  budget  projections  are 
necessary  and  helpful  for  planning 
purposes.  However,  a  complete  budgi-t 
and  budget  justification  must  be 
submitted  for  each  year  of  the  project 
and  there  will  be  negotiations  on  the 
budget  each  year. 

13.  Will  All  Approved  ApplicJitions 
Be  Funded? 

No.  It  often  happens  that  the  peer 
review  panels  approve  for  funding  more 
applications  than  NIDRR  can  fund 
within  available  resources.  Applicants 
who  are  approved  but  not  funded  are 
encouraged  to  consider  submitting 
similar  applications  in  future 
competitions. 

BILLING  OOOE  40e»-01-P 
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INSTRUCTIONS  FOR  THE  SF  424 

This  is  •  sUj)dArd  form  u»ed  by  applicanu  ts  •  required  facesheel  for  pre«ppHc«tioru  tnd  appHcttiont  submitted 
for  Federal  I  ssistance  It  will  be  used  by  Federal  a^neies  to  obtain  applicant  certification  that  Sutes  which  have 
established  i  review  and  comment  procedure  in  response  to  Executive  Order  12372  and  have  selected  the  program 
to  be  included  in  their  process,  have  been  given  an  opportunity  to  review  the  applicant's  submission. 


Item: 
1 
S 


Entrv: 


Self-explanatory. 

Date  adplication  submitted  to  Federal  agency  (or 
Suu  iffapplicable)  4  applic&nt's  control  number 
(ifappli^Able). 

3.    Suteuic  only  (if  applicable). 

4'.  If  this  ipplieatioo  la  to  continue  or  revise  an 
existing  award,  enter  present  Federal  identifier 
number  If  for  a  new  project,  leave  blank. 

5.  Legal  name  of  applicant,  name  of  primary 
organiz  itional  unit  which  will  undertake  the 
assisUfice  activity,  complete  address  of  the 
applicar  i.  and  name  and  telephone  number  of  the 
person  io  contact  on  matters  related  to  this 
application 

6     Enter  Employer  Ider.lificalion  Number  (EIN)  as 


7. 


10 


L 


assign  e< 


II.    Enter  a 


projects) 
For  pre( 
provide  I 


by  the  Internal  Revenue  Service. 


Enter  the  appropriate  letter  in  the  space 

provide( 

Check  ippropriate  box  and  enter  appropriate 
letterfs)  in  the  spaeeCs)  provided 

—  "New '  means  a  new  assistance  award. 

—  "(^ntinualion"  means  an  extension  for  an 
additional  funding^udget  period  for  a  project 
withi  projected  completion  date 

—  "Revision"  means  any  change  in  the  Federal 
Government's  financial  obligation  or 
contir  gent  liability  from  an  existing 
obligition 

Name  of  Federal  agency  from  which  assistance  is 

being  requested  with  this  application. 

Uae  the  :aUlog  of  Federal  Domestic  Assistance 
number  and  title  of  the  program  under  which 
assistani  t  is  requested. 


brief  descriptive  title  of  the  project.  If 
more  thjj)  one  program  ia  involved,  you  should 
append  I  J)  explanation  on  a  separate  aheet.  If 
appropriate  (eg ,  eonstruction  or  real  properly 
attach  a  map  showing  project  location 
pplications,  uae  a  separate  aheet  to 
summary  description  of  this  project 


Item:  Entrv: 

12.  List  only  the  largest  political  entities  affected 
(e.g..  State,  counties,  cities). 

13.  Self-arplanatory. 

14.  List  the  applicant'a  Congressional  District  and 
any  DistricUs)  affected  by  the  program  or  project 

15.  Amount  requested  or  to  be  contributed  during 
the  first  funding/budget  period  by  each 
contributor.  Value  of  in-kind  contributions 
should  be  included  on  appropriate  lines  as 
applicable  If  the  action  will  result  in  •  dollar 
change  to  an  existing  award,  indicate  onh  the 
amount  of  the  change.  For  decreases,  enclose  the 
amounts  in  parentheses  If  both  basic  and 
supplemental  amounts  are  included,  show 
breakdown  on  an  attached  sheet.  For  multiple 
program  funding,  use  totals  and  show  breakdown 
using  same  categories  as  item  15. 

16  Applicants  should  contact  the  Sute  Single  Point 
of  C^onUct  (SP(X:)  for  Federal  Executive  Order 
12372  to  determine  whether  the  application  is 
subject  to  the  Sute  intergovernmental  review 
process 

17.  This  question  applies  to  the  applicant  organi- 
sation, not  the  person  who  signs  as  the 
authorized  representative  Categories  of  debt 
include  delinquent  audit  disallowances,  leans 
and  taxes 

18  To  be  signed  by  the  authorized  representative  of 
the  applicant  A  copy  of  the  governing  body's 
authorixation  for  jou  to  sign  this  applicstion  as 
ofTicial  representative  must  be  on  file  in  the 
applicant's  office.  (Certain  Federal  agencies  may 
require  that  this  authorixation  be  submitted  as 
pan  of  the  application.) 
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INSTRUCTIONS  FOR  THE  SF-424A 


Genera]  Instructions 

This  form  is  designed  so  that  application  can  be  made 
for  funds  from  one  or  more  grant  programs.  In  pre- 
paring the  budget,  adhere  to  any  existing  Federal 
grantor  agency  guidelines  which  prescribe  how  and 
whether  budgeted  amounts  should  be  separately 
shown  for  different  functions  or  activities  within  the 
program.  For  some  programs,  grantor  agencies  may 
require  budgets  to  be  separately  shown  by  function  or 
acti>"4ty.  For  other  programs,  grantor  agencies  may 
require  a  breakdown  by  function  or  activity.  Sections 
A.Ei.C.  and  D  should  include  budget  estimates  for  the 
whole  project  except  when  applying  for  assistance 
which  requires  Federal  authorization  in  annual  or 
other  funding  period  increments  In  the  latter  case. 
Sections  A,B.  C.  and  D  should  provide  the  budget  for 
the  first  budget  period  (usually  a  year)  and  Section  C 
should  present  the  need  for  Federal  assistance  in  the 
subsequent  budget  periods.  All  applications  should 
contain  a  breakdown  by  the  object  class  categories 
shown  in  Lines  a-k  of  Section  B. 

Section  A.  Budget  Summary 
Lines  1-4,  Columns  (a)  and  (b) 

For  applications  (>ertaimng  to  a  angle  Federal  grant 
program  (Federal  Domestic  Assistance  Catalog 
number)  and  not  requiring  a  functional  or  activity 
breakdown,  enter  on  Line  1  under  Column  (a)  the 
catalog  program  title  and  the  catalog  number  in 
Column  (b). 

For  applications  pertaining  to  a  single  program 
requiring  budget  amounts  by  multiple  functions  or 
activities,  enter  the  name  of  each  activity  or  function 
on  each  line  in  Column  (a),  and  enter  the  catalog  num- 
ber in  Columi:  (b).  For  applications  pertaining  to  mul- 
tiple programs  where  none  of  the  programs  require  a 
breakdown  by  function  or  activity,  enter  the  catalog 
program  title  on  each  line  in  Column  (a)  and  the 
respective  catalog  number  on  each  line  in  Column  (b). 

For  applications  pertaining  to  multiple  programs 
where  one  or  more  programs  require  a  breakdown  by 
function  or  activity,  prepare  a  separate  sheet  for  each 
program  requiring  the  breakdown.  Additional  sheets 
should  be  used  when  one  form  does  not  provide 
adequate  space  for  all  breakdown  of  data  required 
However,  when  more  than  one  sheet  is  used,  the  first 
page  should  provide  the  summary  totals  by  programs 

Lines  1-4.  Columns  (c)  through  (g.) 

For  new  applications,  leave  Columns  (c)  and  (d)  blank. 
For  each  line  entry  m  Columns  (a)  and  (b).  enter  in 
Colamns  (e),  (0.  and  (g)  the  appropriate  amounts  of 
funds  needed  to  support  the  project  for  the  first 
funding  period  (usually  a  year) 


Lines  1-4,  Columns  (c)  through  (g.)  ( continued) 

For  continuing  grant  program  applieations,  submit 
these  forms  before  the  end  of  each  funding  i>eriod  as 
required  by  the  grantor  agency.  Enter  in  Columns  (c) 
and  (d)  the  estimated  amounts  of  funds 'which  will 
remain  unobligated  at  the  end  of  the  grant  funding 
period  only  if  the  Federal  grantor  agency  instructions 
provide  for  this.  Otherwise,  leave  these  columns 
blank.  Enter  in  columns  (e)  and  (f)  the  amounts  of 
funds  needed  for  the  upcoming  period.  The  amount(s) 
in  Column  (g)  should  be  the  sum  of  amounts  in 
Columns  (e)  and  (0. 

For  supplemental  grants  and  changes  to  existing 
grants,  do  not  use  Columns  (c)  and  (d).  Enter  in 
Column  (e)  the  amount  of  the  increase  or  decrease  of 
Federal  funds  and  enter  in  Column  (0  the  amount  of 
the  increase  or  decrease  of  non-Federal  funds.  In 
Column  (g)  enter  the  new  total  budgeted  amount 
(Federal  and  non  Federal)  which  includes  the  total 
previous  authorized  budgeted  amounts  plus  or  minus, 
as  appropriate,  the  amounts  shown  in  Columns  (e)  and 
(f).  The  amount(s)  ir-  Column  (g)  should  not  equal  the 
sum  of  amounts  in  Columns  (e)  and  (0- 

Line  5  —  Show  the  totals  for  all  columns  used 

Section  B  Budget  Categories 

In  the  column  headings  (I)  through  (4).  enter  the  titles 
of  the  same  programs,  functions,  and  activities  shown 
on  Lines  1-4.  Column  (a).  Section  A.  When  additional 
sheets  are  prepared  for  Section  A.  provide  similar 
column  headings  on  each  sheet.  For  each  program, 
function  or  activity,  fill  in  the  total  requirements  for 
funds  (both  Federal  and  non-Federal)  by  object  class 
categories 


.  Lines  6a-i 

column 


'  Show  Che  totals  of  Lines  6a  to  6h  in  each 


Line  6j  -  Show  the  amount  of  indirect  cost 

Line  6k  -  Enter  the  total  of  amounts  on  Lines  6i  and 
6j.  For  all  applications  for  new  grants  and 
continuation  grants  the  total  amount  in  column  (5). 
Line  6k.  should  be  the  same  as  the  total  amount  shown 
in  Section  A,  Column  (g).  Line  5.  For  supplemental 
grants  and  changes  to  grants,  the  total  amount  of  the 
increase  or  decrease  as  shown  in  Columns  {l)-(4).  Line 
6k  should  be  the  same  as  the  sum  of  the  amounts  m 
Section  A.  Columns  I'e)  and '  fl  on  Line  5 
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The  amoun 
amount  on 


(a)  -  Enter  the  program  titles  identical 
umn  (a),  Section  A.  A  breakdown  by 

^  or  activity  is  rot  necessary. 

(b)  -  Euter  the  contribution  to  be  made 
ppljcant. 

(c)  -  Enter  the  amount  of  the  State's 
in-kind  ccn'.ribulion  if  the  applicant  is 

^Late  or  Slate  agency.  Applicants  which  are 
or  State  sgenries  should  leave  this 
blank. 
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INSTRUCTIONS  FOR  THE  SF-424A  (continued) 


Non-FederaJ-  Resources 

-  Enter  amour.ts  of  non-Federal  resources 
used  on  the  grant.  If  in-kind  contributions 
I,  provide  8  brief  explanation  on  a  separate 


ran  (d)  -  Enter  the  amount  of  cash  and  in- 
csntributions  to  be  made  from  all  other 


n  n  (e)  -  Enter  totals  of  Columns  lb),  fc),  and 


inter  the  icul  for  each  of  Columns  <b)-(e) 
in  Column  (eJ  should  be  equal  to  the 
Iline  5,  Column  (f).  Section  A 

Section  D    forecasted  Cash  Needs 

Line  13  -  Ei  iter  the  amount  of  cash  needed  b>  quaxler 
from  the  grajnlor  agency  dunng  the  fjrst  year 


Line  14   -  Enter  the  amount  of  cash  froa  ail  other 
sources  needed  by  quarter  during  the  Arat  year. 

Line  15  -Enter  the  totals  of  a  mounts  on  Lines  13  and 
14. 

Section  E.  Budget  Estimates  of  Feddral  Funds 
Needed  for  Balance  of  the  Project 

Lines  16-19  -  Enter  in  Column  (a)  the  same  grant 
program  titles  shown  in  Column  (a),  Section  A.  A 
breakdown  by  function  or  activity  hs  not  necessary.  For 
new  applications  and  continuation  grant  applications, 
enter  in  the  proper  columns  amounts  of  Federal  funds 
which  will  be  needed  to  complete  the  program  or 
project  over  the  succeeding  func^g  periods  (usually  tn 
years).  This  section  need  not  be  completed  for  revisions 
(amendments,  changes,  or  supplements)  to  funds  for 
the  current  year  of  existing  grants. 

If  more  than  four  lines  are  needed  to  list  the  pr<^am 
titles,  submit  additional  schedules  as  necessary. 

Line  20  -  Enter  the  total  for  each  of  the  Cotumns  (b)- 
<e).  When  additional  schedules  are  prepared  for  this 
Section,  annoute  accordingly  and  show  the  overall 
totals  on  this  line. 

Section  F.  Other  Budget  Informatioo 

Line  21  -  Use  this  space  to  explain  amounts  for 
individual  direct  object-class  cost  categories  that  may 
appear  to  be  out  of  the  ordinary  or  to  explain  the 
deuils  as  required  by  the  Federal  grantor  agency. 

Line  22  -  Enter  the  tj-pe  of  indirect  rate  (provisional, 
predetermined,  final  or  fixed)  that  will  be  in  effect 
during  the  funding  period,  the  estimated  amount  of 
the  base  to  which  the  rate  is  applied,  and  the  total 

indirect  expense 

Line  23  -  Provide  any  other  explanations  or  comments 

deemed  necessary 
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Public  reporting  burden  for  these  collections  of  information 
is  estimated  to  average  30  hours  per  response,  including  the  time 
for  reviewing  instructions,  searching  existing  data  sources, 
gathering  and  maintaining  the  data  needed,  and  completing  and 
reviewing  the  collection  of  information. 

Send  comments  regarding  this  burden  estimate  or  any  other 
aspect  of  these  collections  of  information,  including  suggestions 
for  reducing  this  burden,  to:   the  U.S.  Department  of  Education, 
Information  Management  and  Compliance  Division,  Washington,  D.C. 
20202-4651;  and  to  the  Office  of  Management  and  Budget,  Paperwork 
Reduction  Project  1820-0027,  Washington,  D.C.  20503. 


; 


Nota: 


OMI  A#prov»l  No.  00.0040 


ASSURANCES  —  NON-CONSTRUCTION  PROGRAMS 


C  erUin  of  these  tsturasees  nny  not  be  applicable  to  your  project  or  program.  If  you  have  questions 
-^eaie  contact  the  awarding  agency.  Further,  cerUin  Federal  awarding  agencies  may  require  applicants 
certify  to  additional  assurances.  If  such  is  the  ease,  you  will  be  notified. 


As  the  dul;  r  authoriied  representative  of  the  a^licant  I  certify  that  the  applicant: 


Has  tie  legal  authority  to  apply  for  Federal 
assistamce,  and  the  institutional,  managerifll  and 
financial  capability  (including  funds  suiHcisat  to 
pay  thje  non-Federal  share  of  project  costs)  to 
cnsurcl  proper  planning,  management  and  com* 
pletioniof  the  project  descnbed  in  this  application. 

Will  gi  ve  the  awardLng  agency,  the  Comptroller 
Generil  of  the  United  Sutes.  and  if  appropriate, 
the  State,  through  any  authorized  representative, 
■access  to  and  the  right  to  examine  all  records, 
books.  Mpers,  or  documents  related  to  the  award; 
and  will  establish  a  proper  accounting  system  in 
accordance  with  generally  accepted  accounting 
standaids  or  agency  directives. 

Will  es  ;ablith  safeguards  to  prohibit  employees 
from  u  (ing  their  positions  for  a  purpose  that 
constitvites  or  presents  the  appearance  of  personal 
or  orga  lizational  conflict  of  interest,  or  personal 
gain. 

Will  In  tiatc  and  complete  the  work  within  the 
applicahle  time  frame  after  receipt  of  approval  of 
the  awa  rding  agency. 

Will  omply  with  the  Intergovernmental 
Person;  el  Act  of  1970  (42  U.S.C.  |}  4728-4763) 
relatinj  to  prescribed  standards  for  merit  systems 
for  projTams  funded  under  one  of  the  nineteen 
statute!  or  regulations  specified  in  Appendix  A  of 
OPM's  i  Itandards  for  a  Merit  System  of  Personnel 
Admini  tration  (5  C.F.R.  900.  Subpart  F). 

Will  conply  with  all  Federal  sUtutes  relating  to 
nondisc  ■imination.  These  include  but  are  not 
limited  »:  (a)  TiUe  VI  of  the  Civil  Righu  Act  of 
1964  (P.L  8S-352)  which  prohibits  discrimination 
on  the  lasis  of  race,  eolor  or  national  origin;  (b) 
Title  IX  of  the  Education  AmerdmenU  of  1972,  as 
amended  (20  U.SC.  11 1681-1683.  and  1685-1686), 
which  pbhibit*  discrimination  on  the  basis  of  sex; 
(c)  Secti^n'504  of  the  Rehabiliution  Act  of  1973,  as 
amende^  (29  U.S.C.  I  794),  which  prohibita  dis- 
criminaiion  on  the  basis  of  handicaps;  (d;  the  Age 
Discrimination  Act  of  1975.  as  amended  (42 
U  S.C  }  6101-6107).  which  prohibits  discrim- 
ination <  n  the  basis  of  age. 


(e)  the  Drug  Abuse  Office  and  Treatment  Act  of 
1972  (P.L.  92-255).  as  amended,  relating  to 
nondiscrimination  en  the  basia  of  drug  abuse,  (0 
the  Compreheruive  Alcohol  Abuse  and  Alcoholism 
Prevention,  Treatment  and  Rehabilitation  Act  of 
1970  (P.L.  91-616).  as  amended,  relating  to 
nondiscrimination  on  the  basis  of  alcohol  abuse  or 
alcoholism,  (g)  ||  523  and  527  of  the  Public  Health 
Service  Act  of  1912  (42  US  C.  290  dd-3  and  290  ee- 
3).  as  amended,  relating  to  eonfidentiality  of 
alcohol  and  drug  abuse  patient  records;  (h)  Title 
Vin  of  the  Civil  Righu  Act  of  1968  (42  US  C  f 
3601  tt  acq),  as  amended,  relating  to  non- 
discrimination In  the  sale,  rental  or  financing  of 
housing;  (i)  any  other  nondiscrimination 
provisions  in  the  specific  sUtute(s)  under  which 
application  for  Federal  assistance  is  being  made, 
and  (j)  the  requirements  of  any  other 
nondiscrimination  statute(s)  which  may  apply  to 
the  application. 

7.  Will  comply,  or  has  already  complied,  with  the 
requiremenU  of  Titles  II  and  III  of  the  Uniform 
Relocation  Assistance  and  Real  Property 
Acquisition  Policies  Act  of  1970  (PL.  91-646) 
which  provide  for  fair  and  equiuble  treatment  of 
persons  displaced  or  whose  property  is  acquired  as 
a  result  of  Federal  or  federally  assisted  programs 
These  requiremenU  apply  to  all  interesU  in  real 
property  acquired  for  project  purposes  regardless 
of  Federal  participation  in  purchases. 

8.  Will  comply  with  the  provisions  of  the  Hatch  Act 
(5  U.S  C.  ii  1501-1508  and  7324-7328)  which  limit 
the  political  activities  of  employees  whose 
principal  employment  activities  are  funded  in 
whole  or  in  part  with  Federal  funds. 

9.  Will  comply,  as  applicable,  with  the  provisions  of 
the  Davis-Bacon  Act  (40  U.S.C.  11  276a  to  276a- 
7).  the  Copeland  Act  (40  U.S.C.  I  276c  and  18 
U.S.C.  IS  874),  and  the  Contract  Work  Hours  and 
Safety  Standards  Act  (40  U.S.C.  II  327-333). 
regarding  labor  standards  for  federally  assisted 
construct'on  subagreemenU. 


Authorized  for  Local  Reproduction 


SlunU'd  Form  *i*B       (4-Stl 
^MCidad  by  0MB  f^zWMi  AtOZ 


Federal  Register  /  Vol.  59.  No.  109  /  Wednesday,  June  8.  1994  /  Notices 


29687 


10.  Will  comply,  if  applicable,  with  flood  insurance 
purchase  requiremenU  of  Section  102(a)  of  the 
Flood  Disaster  Protection  Act  of  1973  (PL.  93-234) 
which  requires  recipienu  in  a  special  flood  hazard 
area  to  participate  in  the  program  andto  purchase 
flood  insurance  if  the  total  cost  of  insurable 
construction  and  acquisition  is  110,000  or  more. 

11.  Will  comply  with  environaenUl  standards  which 
may  be  prescribed  pursuant  to  the  following:  (a) 
institution  of  environmenUl  quality  control 
measures  under  the  National  Environmental 
Policy  Act  of  1969  (P.L   f  M90)  and  Executive 
Order  (EO)  11514;  (b)  notification  of  violaUng 
fsnlJbss  pursuant  to  EO  11738;  (ej  protecUon  of 
wetlands  punuant  to  EO  11990;  (d)  evaluation  of 
flood  hazards  in  floodplains  in  accordance  with  EO 
11933;  (e)s.xiurance  of  project  wnsiilency  with 
ihe  approved  State  managemant  program 
developed  under  the  Coastal  Zone  Management 
Act  of  1972  (16  use    H  1451  et  seq  );  (f) 
conformity  of  Fede.^il  actions  to  State  (Clear  Air) 
ImplementatJcn  Plans  ur;der  Section  176(c)  of  the 
Clear  Air  Act  cf  IS55.  as  aaended  (42  U.S.C.  | 
7401  ct  seq  );  (g)  protection  of  undcrgroxnd  sources 
of  drinking  water  under  the  Safe  Drinkiiig  Water 
Act  cf  1974,  as  amer.ded.  (P.L.  83-523);  and  (h) 
protection  of  endangered  species  under  the 
Endangered  Species  Act  of  1973.  as  amended.  (P  L 
93-205). 

12  Win  comply  with  the  WUd  and  Scenic  Rivers  Act 
of  1968  (16  use.  if  1271  et  seq  )  related  to 

protecting  components  or  poienUal  ccmponenU  of    ■ 
the  national  wild  and  scenic  rivers  system. 
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13.  Will  assist  the  awarding  agency  in  assuring 
eorophance  with  Section  106  of  the  National 
Historic  Preservation  Act  of  1966.  as  amended  (16 
U.S.C.  470),  EO  11593  (identification  and 
protection  of  historic  properties),  and  the 
Archaeological  and  Historic  Preservation  Act  of 
l974(16U.SC.469a-letseq.). 

14  Will  comply  with  PL.  93-348  regarding  the 
protection  of  human  subjecU  involved  in  research, 
development,  and  related  activities  supported  by 
this  award  of  assistance. 

15.  Will  eoirply  with  the  Laboratory  Animal  Welfare 
Art  cf  1966  (PL.  89  544,  as  amended.  7  U  S  C 
21  SI  et  seq.)  pertaining  to  the  care,  handling,  and 
treatment  of  warm  blooded  animals  held  for 
research,  teaching,  or  other  activities  supported  by 
this  aw&rd  of  asaisunee. 

16  Will  comply  with  the  Uad  Based  Paint  Pciscnina 
Prevenli-n  Act  (42  U.S.C.  ||  4801  ct  seq  )  which 
prohibits  the  use  of  lead  based  paint  in 
construction  or  rehabilitation  of  residence 

structures. 

17.  Will  cause  to  be  performed  the  required  financial 
and  compliance  audits  in  accordance  with  the 
Single  Audit  Act  of  1984. 

18.  Will  comply  with  all  applicable  requirements  of  all 
other  Federal  laws.  execuUve  orders,  regulations 
and  policies  governing  this  program 
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CERTtFICATIONS  REGARDING  LOBBYINGj  DEBARMENT.  SUSPENSION  AND  OTHER 
RESPONSIBILITY  MATTERS;  AND  DRUG-FREE  WORKPLACE  REQLflREMENTS 
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Fecerai  gra^: 
corrpieteard 
t3  Report  Lobb 

(c)  The  u:?der 
tia:ut:OT  bet 
awards  a(aii 
ir.ii  cx)cperati^' 


fa)  Are  not  p 
mcr;t,  daclari 
covered 


Cb)  Have  not 
aonbeen 
against  them 
connecion 
a  public  ( 
a  putiic  t 
statutes  or  >w. 
br.bery,  falsifi 
suu:m  exits. 


Federal  Register  /  Vol.  59,  No.  109  /  Wednesday.  June  8,  1994  /  Notices 


reJer  to  the  rer-iatior.j  ated  bdo  w  to  determine  the  ocrtificaiion  to  which  they  are  roquired  to  attest  Applicants 
' the in53Mtt:or.u for ce.-tiiiaiuon inciuded in th« rejxiiaaoRs bcrore cotr.pisting this fotrn.  Signature cfthii form 
pliancc  svuh  ceref;c2:.cn  requirements  under  34  CFK  Pan  82,  Tvew  Resti.wtions  on  LcbbyviE, '  and  34  CFR  Part  85, 
wtae  Ciiiznren  and  5u3pen»ion  (Nonprocurement)  and  Goverrjr.ant-Viidt;  Ka^uireircnts  tor  Drug-Free  Workpiace 
cersncaticrs  shiU  be  t-eated  a*  a  rtatsnai  representation  of  fact  upon  which  reliance  w-JJ  be  pLacaa  when  the  C^parmient 
2£rmir£5  to  a  yi.Tird  tr.z  covered  tansaction,  grant,  or  cooperative  agreement. 


LNG 


V  SkxQon  5352.  Tide  Ji  of  the  US.  dde.  and  un- 

CFR  Part  82,  for  persons  enienne  L'i?j  a  gr-'-t 

a<5Tsement  over  Si'CO.OOC,  as  defined  at  34  <_:  ^ 

s  82.105  and  SlIlG,  the  applicant  ccmiies  uut: 


appropriated  funds  have  been  paid  or  will  be 
behalf  "of  the  un^iers.gnad,  io  any  person  for  m- 
<  r.emptung  to  mtljence  an  ohlccr  or  employee  of 
Member  of  Con5r«ss,  an  officer  or  cnpioyee  of 
employes  of  a'Member  oi  Congress  ]n  connec- 
nakin'g  of  any  Federal  grant,  the  entering  into  of 
agreeirent,  and  the  extension,  contunuation, 
ment,  cr  modiSciiticn  of  any  Federal  grant  or 
afereement; 

oih.er  than  Federai  appropnaled  hinds  have 
.iii  be  paid  to  any  person  tor  influencing  or  at- 
fluence  an  orfjccr  or  anplcyee  of  any  agency,  a 
ncress,  an  officer  or  employee  of  Congress,  or  an 
Member  of  Co^j'gress  in  conneason  with  this 
)r  cooperative  azreement.  Lhe  undersigned  shall 
submit  Stardara  Form  -  ILL,  "D;scio5<.:rB  Form 
ying,"  in  acccrdar.oe  with  its  mstructions; 

izncd  shall  require  thjs  ihe  language  of  this  cer- 
duded  in  the  award  documents  for  all  sub- 


ers  (mduding  subgrants,  contracts  under  grants 
.•-;  agreements',  ard  subconsacts)  and  that  aii 
hail  certify  2nd  iiKlow  accordingly 


2.  debar:  !E\t.  susfensiOcV,  and  other 
responsi  31uty  m-afters 

As  required  fc  '  Exec-_-jve Order  i254?.  Dttormer.:  on.d  Suspen- 
s.on,  a-ia  imp  i-nented  at  34  CFR  Part  65.  for  prospecave  par- 
ticipants m  p."  m.ar,'  covered  rraniacttor*  is  aefired  at  34  CFR 
Part  iM.  Sectio  ~s  So.lQ5  and  85.1 10  - 


A.  The  appiic:  nt  cctules  that  -.t  ar.d  1:3  j 


3  pais: 


idydebxied,  suspended,  proposed  fordebar- 
et  I  Lieligibie,  or  volunuuily  excluded  f.'om 
transactions  by  any  Federal  department  or  agency; 


\  n 


hir.  a  three-year  pcnod  pjeccding  this  applica- 

■  of  or  had  a  ci^-u  judgment  rendered 
commission  of  fraud  or  a  cnminal  c.Hense  in 
obtaining,  attempting  to  obtain,  cr  performing 
',  State,  or  local)  transaction  or  contraa  under 
;  violauon  of  Federal  or  State  anutrust 
of  embezzlement,  theh.  forgery, 
ration  or  destruction  of  records,  maiung  false 
mg  stolen  property; 


con'  icted 
lor 
wiii 
Fede  rai 
trans  ction 
cor  (mission  1 


or  recei 


(c)  Are  not  pn  sendy  mdicted  for  or  otherwise  criminally  or 
civilly  charge*  by  a  governmental  entitv  (Federal,  State,  or 
local)  with  coi  (mission  of  anv  of  the  offenses  enumerated  in 

paragraph  (1  )^)  of  this  certification;  and 


(di  Have  not  withLi  a  three-yesT  pen  id  preceding  this  ap- 
plication had  one  or  more  public  trar^sacsons  (Federal,  outz. 
Of  Iccai)  tenninated  for  cause  or  dffault;  and 

B.  Where  the  appiicanl  is  unabh  to  oertLfy  to  any  of  the  s.:u>- 
ments  in  this  certification,  he  cr  she  shall  attach  an  expian^tion 
to  thu  appucation. 


3.  DRUG-FREE  WORKPLACE 
(GR.\NTEES  OTHER  TH.AN  INDIVIDUALS) 

As  required  by  the  Drug-Free  Workplace  Act  of  1988,  and  im- 
plemented at  34  CJR  Part  85,  Subpart  F,  for  grantees,  as 
de.nnad  at  34  CFR  Pan  85,  Sections  8S.fiD5  and  8S£10  - 

A.  The  applicant  cxrtines  that  it  wUl  or  will  continus  to  pro- 
vide a  drug-frae  workplace  by. 

(a)  PLblisfiing  a  satemcnt  .".otifymg  employees  that  the  unlaw- 
ful manufacture,  distribution,  dispensing,  possession,  or  use  oi 
a  ccntroUed  substance  is  prohibited  in  the  gT'antee's  «.-orkpiaca 
and  specifjlng  the  actions  that  will  be  taka*.  against  employees 
for  v.oiabon  of  such  prohibition; 

(b)  Esubiiihirg  an  on-goLrg  drug-free  awareness  prognm.  to 
inform  employees  about- 

(I)  The  dangers  of  drug  abiue  in  ti\  s  workpUoe; 

(Z)  The  grantee' t-poiicy  of  rr'jintaL'ung  a  drug-free  wcrkpUce, 

(3)  Any  avaiible  drug  counseling,  re-habilitation,  and 
employae  assi5".ance  programs,  and 

(4)  The  penalties  that  may  be  imposed  upon  Employees  for 
drjg  abuse  vioLadons  occurring  in  the  workplace; 

(c)  MakiT.j  It  a  raquireir.ert  that  each  employee  to  be  e-.gaged 
in  the  pertb!T^.andE  of  the  grant  be  g*,  ven  a  copy  of  the  state- 
m.ent  required  by  paragraph  (a); 

(d)  Notifyjg  ihee-mployee  in  the  statement  required  by  para- 
graph (a)  thiit.  as  a  condition  of  employment  linder  the  grant, 
2>€  employee  will— 

(1)  Abideby  the  tenns  of  the  statement;  and 

(2)  N'otiry  the  employer  in  writing  of  his  or  her  conviction  for 
a  violation  of  a  cnminal  drug  statute  occurring  m  the 
workplace  no  later  than  five  calendar  days  after  such  convic- 
tion; 

(e)  Notifying  the  agency,  in  wnring,  within  10  calendar  days 
after  receiving  notice  under  subparagraph  (d)(2)  from  an 
employee  or  otherwise  receiving  acrjal  nodce  of  such  convic- 
tiotL  ^ployers  of  convicted  employees  must  provide  notice, 
including  pc«iuon  title,  to:  Director,  Grants  and  Cxintracts  Ser- 
vice, VS.  Department  of  Education,  400  Maryland  Avenue. 
S.W.  (Room  il24,  CSA  Regional  Office  Building  No.  3). 
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Washirgton,  DC  20202^71 .  Notice  shall  indude  the  identifia- 
tion  numberts)  of  each  affected  giam; 

(0  Taking  one  of  the  following  actions,  within  30  calendar  days 
Of  receiv-wg  nobce  under  subparagraph  (d)(2),  with  respect  to 
any  employee  who  is  so  ctsnvJcteT- 

(1)  Taltjng  approphaa  personnel  actjon  against  such  an 
empioyee,  up  to  and  inouding  teraunatjon,  consutent  with  the 
requirema-ia  of  the  RehibUitatjon  Act  of  1 973.  as  amerded;  or 

(2)  Reouuing  rach  emplovee  to  panicipate  satisfaaonlv  in  a 
drug  abuse  aisisiarce  or  rehabOkaiion  prograni  approved  for 
such  purposes  by  a  Federal,  Sate,  or  local  health,  hw  vJonx- 
mem,  or  ether  appropriate  agency; 

^Making  a  good  faith  effort  to  continue  to  maintain  a  dnig- 
/I^,**.^'^?^'^  through  is^pJemcntation  of  paraKraphs  U) 
(b).  (c),  (d).  (e).  and  (0.  i—  ly  ^  «w. 

^'fJ^w^r'*  '^y  ''"'^  *'■'  ^  •F'^  provided  below  the 
site<sMor  the  penormance  of  work  done  in  amneaion  with  the 
specific  grant: 

Race  of  Performanct  (Street  address,  dty,  county,  sute,  zip 


PJl^^S^EE  WORKPLACE 
(GRANTEES  WHO  ARE  INDIVIDUALS) 

As  required  by  the  Drug-Free  Workirface  Act  of  1988,  and 
tpiplemented  at  34  CTR  Part  S5.  Subpart  F,  for  CTantees,  as 
defined  at  34  CfR  Part  85,  Sections  S.6Q5  and  B5£iQ  - 

A.  As  a  condition  of  the  grant.  I  certify  that  I  %wB  not  eneaae 
m  the  unlawful  manufacture,  distribucon.  dispensing,  tST 
session,  or  use  of  a  controlled  substance  m  conduoinB  anv 
acuvity  with  the  grant;  and 

R  If  convKted  of  a  cnminal  drug  offense  resulting  from  a 
vjolatjon  occurring  dunrg  the  conduct  of  any  gram  acttvirv 
I  will  report  the  oonviaion,  in  wnting,  within  10  calendar  ' ' 
days  of  the  conviction,  to:  Director,  Grants  and  Contracts 
»vioe,  US.  Department  of  Education,  400  Maryland 
K,^'*!?,"^  h^-  ^^^^  ^•-4.  CSA  Regional  Office  BufUina 
No  3),  Washington.  DC  2C2D2-4571.  Notice  shafl  indude 
the  identificacon  numbcrts)  of  each  affected  grant. 


Check  □  if  there  are  workpjaccs  on  file  that  a«  rot  idcnufied 
here. 


As  theduiy  authorized  rt.pre^nuta-ecftheappl«ant,lhereby  certify  tJuttheappbcaniwifl  comply  with 


the  above  reitifkations. 


NAME  OF  APPUCANT 


PR/AWARD  NUMBER  AND/OR  PROJECTNAME 


PRINTED  NAME  AND  TITLE  OF  A  UTHOR12ED  RETRESENTATIVE  ~ 


SlGNArjRE 


DATE 


oSS^^'  '^^  ^^'^^"'"^  ^  ^'^■^"^'  '^''^^'  ^^  '^"'^  ^'^-^^^«'  ^^  ^2/88);  ED 8(W0J0. 5/90.  .nd  ED  8(W0n,  V9G, 


which  are 
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Certifical  ion  Regard injg  Debarment,  Suspension,  Ineligibility  and 
Voluntary  Exclusion  —  Lower  Tiei*  Covered  Transactions 


This  certification  is  required  by  the  Deparhnent  of  Education  regulations  implennenfing  Executive  Order 
1 2549,  £>ebarment  and  Suspension,  34  CFR  Part  85,  for  all  lower  tier  transactions  meeting  the  threshold 
and  tier  requirernents  statra  at  Section  85.110. 

Instructions  for  iCertification 


1 .  By  signine  and  submitting  this  proposal,  the 
pro5pective  lower  tier  parbapant  is  providing  the 
cenihcation  set  out  below. 

2-  The  certification  in  this  clause  is  a  material 
representation  of  fact  upon  which  reliance  was  placed 
wKen  this  transaction  was  entered  inta  If  it  is  later 
determined  that  the  prospective  lower  tier  participant 
knowingly  renderfd  an  erroneous  certification,  in 
addition  to  other  remedies  available  to  the  Federal 
Government,  the  department  or  agency  writh  which 
this  transaction  originated  may  pursue  available 
remedies,  including  suspeiuion  and/or  debarment. 

3.  The  prospective  lower  tier  participant  shall  provide 
immeaiate  written  notice  to  tne person  to  which  this 
proposal  is  submitted  if  at  any  time  the  prospective 
lower  tier  participant  learns  tnat  its  certification  was 
erroneous  when  submitted  or  has  become  erroneous 
by  reason  of  chang^  drcumstances. 

4.  The  terms  "covefled  transaction,"  'debarred,* 
"suspended,"  "ineligible,"  Tower  tier  covered 
transaction,"  "participant,"  "person,"  'primary  covered 
transaction,"  "principal,"  "proposal," and  "voluntarily 
excluded,"  as  used  in  this  clause,  have  the  meanings 
set  out  in  the  Defirvitions  and  Coveraee  sections  of 
rules  implementini  Executive  Order  12549.  You  may 
contact  tne  person  to  which  this  proposal  is  submitted 
for  assistance  in  obtaining  a  copy  of  those  regulations. 

5.  The  prospectiveilower  tier  participant  agrees  by 
submitting  this  proposal  that,  should  the  proposed 
covered  transaction  be  entered  into,  it  shall  not 
knowingly  enter  into  any  lower  ber  covered 
transaction  with  a  ^rson  who  is  debarred, 
suspended,  dedarod  ineligible,  or  voluntarily 
excluded  from  partjdpation  in  t.Kis  covered 


transaction,  unless 
agency  with  which 


authorized  by  the  department  or 
this  transaction  onginated. 


Certification 


(1)  Theprospec 

principals  ar 
voluntarily 


<2)  Where  the. 
certification. 


ve  lower  tier  partidpant  certifies,  by  submission  of  this  proposal,  that  neither  it  nor  its 
presently  debarred,  suspended,  proposed  for  debarment,  oeclared  ineligible,  or 
■■'uded  from  partiapation  in  this  transaction  by  any  Federa]  department  or  ageiKy. 

—-pective  lower  tier  partidpant  is  unable  to  certify  to  any  of  the  statements  in  this 
such  prospective  participant  shall  attach  an  explanation  to  this  proposal. 


ekcl 


NAME  OF  APPL  CANT 


PRINTED  NAMI  AND  TITLE  OF  AUTHORIZED  REPRESENTATIVE 


SIGNATURE 


6.  The  prospective  lower  tier  partidpant  further 
agrees  by  submitting  this  proposal  tnat  it  will 
include  the  clause  tiOed  "Cerufication  Regarding 
Debarment,  Suspension,  Ineligibility,  and  Voluntary 
Exclusion-Lower  Tier  Covered  Transactions," 
without  modiPication.  in  all  lower  tier  covered 
transactions  and  in  all  toUdutions  for  lower  tier 
covered  transactions. 

7.  A  partidpant  in  a  covered  transaction  may  rely 
upon  a  certilication  of  a  prospective  partidpant  in  a 
lower  tier  covered  transaction  that  it  is  not 
debarred,  suspended,  ineligible,  or  voluntarily 
exduded  from  the  covered  transaction,  unless  it 
knows  that  the  certification  is  erroneous.  A 
partidpant  may  dedde  the  method  and  frequency 
by  which  it  determines  the  eligibility  of  its 
prindpals.  Each  partidpant  may,  but  is  not 
required  to,  check  the  Nonprocurement  List. 

8.  Nothing  contained  in  the  foregoing  shall  be 
construed  to  require  establishment  of  a  system  of 
records  in  order  to  render  in  good  faith  tne 
certification  required  by  this  clause.  The  knowledge 
and  information  of  a  partidpant  is  not  required  to 
exceed  that  which  is  normally  possessed  by  a 
prudent  person  in  the  ordinary  course  of  business 
dealings. 

9.  Except  for  transactions  authorized  under 
paragraph  5  of  these  instructions,  if  a  partidpant  in 
a  covered  transaction  knowingly  enters  into  a  lower 
tier  covered  transaction  with  a  person  who  is 
suspended,  debarred,  ineligible,  or  voluntarily 
excluded  from  partiapation  in  this  transaction,  in 
addition  to  other  remedies  available  to  the  Federal 
Government,  the  department  or  agency  with  which 
this  transaction  originated  may  pursue  available 
remedies,  Lncluding  suspension  and /or  debarment. 


PR/ AWARD  NUMBER  AND /OR  PROJECT  NAME 


DATE 


ED  80-0014, 9/90  ( lepLices  CCS^X>9  (REV.  12/88).  which  is  obsolete) 


Fede^al^Rgster  /  Vol.  59.  No.  109  /  Wednesday.  )une  8.  1994  /  Notices 


29691 


1.     Type  ot  ft^ttit  Action: 

□  a.  contract 
b   grjnf 

c.  cooperafrve  agreemeni 

d.  loan 

e   loarv  guarantee 
t     lo4r>  instiiancc 


DISCLOSURE  OF  LOBBYING  AaiVrriES 

Complete  this  fonrv  to  disdose  tebbving  actrvii.e,  pursuant  to  31  US  C  1352 
(See  reverse  fo»  public  bufden  d.idoswe  ) 


2.     Status  ol  Federal  Action. 

I     I  •   bid'offer.'apptic»tk>n 
^~'  b.  Initial  award 
c  posl-award 


1     Keport  Type: 

□  a.  Initial  filing 
b.  material  change 
fo*  Mairrial  Change  Onfy: 
y**'  _^^^_  quarter 


4.     Name  and  Addrrsj  ol  Reporting  Entity: 

D     Prime 


T't' ,  rf  knotvn: 


date  of  last  report 


*     X  V^T"^  ^T'^  in  Ko  <  b  Subawa/dee.  Enle,  h^mt 
and  Addrns  of  Pume: 


Congfewional  Otitrict,  if  Imov^ 


6      Federal  OepartmrntAgency: 


CongrfrttiorvatDiUrict.  i( A/iovvn: 


7-     Federal  Ffogum  Hame.'OescriptJon: 


8.     Federal  Action  ^umbcl,  //  k/)oi*n: 


TO.  a.  Kame  arvd  Address  ol  Lobbying  Entity 

tif  indrnduil,  Uu  name,  first  name.  Mlh 


CFDA  Number,  tfapplifible 


9.     Award  AmounL  rf  known: 
% 


'   SS^n'^tL'^^Ta?  '"^"  ""^'""'"^  *'"*''"  " 
(liit  namt.  (tisf  name.  Mih 


11.  Amouni  ol  Paymeni  Icheck  atl  thai  apply) 

* _  Q  aclual        D  planned 


liltich  Ccniin,.iiier)  ifteti(,f  Sl-ui  /^  ttni:r-,ir^' 


12.  Form  of  »»aymenl  (check  all  that  apply): 
O    a   cash  * 

D    b   in-kind,  specify:    nature  ^^^^^ 
value 


13    Type  ot  Payment  icheck  alt  that  apply): 


O  a.  reumer 

□  b  one- time  fee 
D  t  COmrTMjjion 
D  d  contingent  fee 

□  e   deferred 

D  i.  other,  spedfy.  


" » Mfxr.^?:^sr  p':^r.t^i  ijiiTir^r' ""  """"■ "  '•"-  -^^  ««««"■ 


employeets). 


~~- : ;— ■ (nucft  Ccotmutuon  Sh»*,i,}  jt-ui-A  rff^.,..^, 

15.  ConttnualKW  SheeKi)  SF-LU-A  attached:        O^^^  Q  Hq      


It     MomMw.  m^ma»d  «Mu,h  *•  torn,  i.  «rtf«n»d  H  M>  II  Ult 


utnxteuanwm  ■ 


•wAMiM. 


H4lef«lU(cOiiiy: 


S^nature:  _ 
Wnl  Name: 
rule:  


Telephone  ho.: 


Dale: 


'  ttrm  •  Ui. 
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INSTRU4  mows  FOR  COMPLETION  Of  SF4U,  DISCLOSURE  Of  ,1018YINC  ACnVITIES 

TTu*  disclosure  firm  shall  be  completed  by  the  reporting  trtHtj/.  whether  nibnwardee  or  prime  Federal  recipient  at  the 
initiation  or  receipt  of  a  covered  Federal  action,  or  a  material  change  to  «  ffcvioiis  filing,  punuant  to  title  31  LJ.SX. 
secton  1352.  Th^  filing  of  a  lovn  is  required  lor  each  payment  or  agreement  to  make  fuymcnt  to  any  lobbying  entity  lor 
Influencing  or  attempting  to  influence  an  officer  or  employee  of  any  agerKy,  a  Memlwr  of  Congress,  an  officer  or 
employee  of  Congress,  or  an  employee  of  a  Member  of  Cor^gress  in  coniieciion  with  a  cevefed  Federal  action.  Use  me 
SF-LIi-A  Conbnuation  Sheet  for  adotiorul  Information  if  the  space  on  the  form  is  Inadequate.  Complete  all  items  that 
apph>  for  both  the  initial  filing  and  raateriai  change  report  Refer  to  the  implementnig  guidance  put>lished  by  the  Office  of 
Management  and  Budget  for  addHional  information. 

1.  Identify  thi  type  of  covered  Federal  action  for  wtuch  lobbying  acthnty  i«  and/or  has  been  tecuied  to  influence  the 
outcome  of  a  covered  Federal  action. 

2.  Identify  thi  status  of  the  covered  Federal  action. 

3.  Identify  thi  appropnate  classification  of  this  report  If  this  is  a  follo%vup  report  caused  by  a  material  change  to  the 
Informadon  previously  reported,  enter  the  year  and  qxiarter  in  which  the  change  occurred.  Enter  the  date  of  the  last 
previously  submitted  report  by  this  reporting  entity  for  this  covered  Federal  actioiu 

4.  Enter  the  Lll  name,  address,  dty,  state  and  B'p  code  of  the  repoftin«  entity.  Indude  Congressional  District  if 
known.  Ch^  the  appropriate  classification  of  the  reporting  entity  that  desigrtatet  if  it  It.  or  expects  to  be.  a  prime 
or  subawaM  ledpient  Identify  the  tier  of  the  subawardee,  e.g.,  the  first  >ul*awaidee  of  the  prime  is  the  Ist  tier. 
Subawardsjindude  but  are  not  limited  to  subcontracts,  tubgrams  ar>d  contract  awards  under  grants. 

5.  If  the  orgaMzation  filing  the  report  in  item  4  checks  "Subawardee",  then  enter  the  fuB  name,  address,  gty,  state  and 
zip  code  of  the  prime  Federal  redpient  Irtclude  Congressiortal  Oi^rict  V  knowm. 

6.  Enter  the  Miwe  of  tht  Federal  agency  miking  the  award  or -loan  commitment  Indude  at  least  one  organizational 
level  below  agency  rume,  if  known.  For  example.  Department  of  Transportation,  United  States  Coast  Guard. 

7.  Enter  the  Federal  program  name  or  description  for  the  covered  Federal  action  (item  1).  If  known,  cruer  the  full 
Catalog  of  Federal  Domestic  Assistance  (CFDA)  number  for  grants,  cooperatne  agreements,  loans,  artd  loan 
commitmonts. 

8.  Enter  the  jnost  appropriate  Federal  identifying  number  available  for  the  Federal  action  identified  in  item  1  (e.g.. 
Request  for  Proposal  (RFP)  number;  Invitation  for  Bid  <1FB)  number;  grant  announcement  number  the  contract 
grant  or  loan  award  number  the  appiicaiion/proposal  control  number  assigned  by  the  Federal  agency).  Indude 
prefixes,  ejg,  "RFP-DE-90-001.' 

9.  For  a  covi 
Federal 


10. 


(a)  Enter  tl 
identifi 

(b)Enter  t 
Enter 


11. 


Federal  action  where  there  fias  been  an  award  or  loan  commitinent  by  the  Federal  agency,  enter  the 
of  the  Mvaidloan  commttmertt  for  ttie  prime  entity  identified  in  item  4  or  S. 

full  name,  address,  dty,  sUte  and  zip  code  of  the  lobbying  entity  engaged  by  the  reporting  entity 
in  item  4  to  influertce  the  covered  Federid  actiort. 

full  names  of  the  individual(s)  perfoimirig  services,  aitd  Irtdude  full  address  if  different  from  10  (a>. 
t  Name,  First  Name,  and  Middle  Initial  (Ml). 


Enter  the  ^ount  of  compensation  paid  or  reasoruMy  expected  to  t>e  paid  by  the  reporting  entity  (item  4)  to  ttte 
lobbying  ^tity  (item  10).  Indicate  wftetlter  the  payment  has  been  ntade  (actual)  or  will  be  made  (planned).  Check 
all  t>oxes  that  apply.  If  this  is  a  material  change  report  enter  the  cumulatrvc  amount  of  payment  made  or  planned 
to  t>e  made. 

12.  Check  thi  appropriate  box(es).  Check  all  boxes  that  apply-  If  payment  H  made  tftrough  an  in-kind  contn^bution, 
spedfy  the  nature  and  value  of  the  in-kind  payment. 

13.  Check  th<  appropriate  l>ox(es).  Check  all  boxes  that  apply.  If  other,  specify  nature. 

14.  Provide  a  spedfic  and  detailed  description  of  the  services  that  the  lobbyist  has  performed,  or  will  be  expected  to 

perform,  and  the  dale<s)  of  any  services  rendered.  Indude  all  preparatory  artd  related  activity,  not  just  time  spent  in 
actual  cottact  with  Federal  offidais.  Idenbfy  the  Federal  offidal(s)  or  employee(s)  contacted  or  the  officer(s), 
employee  Ls>,  or  Member<s)  of  Congress  that  were  contacted. 

15.  Check  wf  ether  or  not  a  SF-LLL-A  Continuation  Sheet(s)  is  attached. 

16.  The  certif  ring  offidal  shall  sign  and  date  the  form,  print  tu's/her  name,  tide,  and  telephone  number. 


PuWk  reportini 
tnttrxjcDom. 
infonn«tK)n 
lof  r«>ducmg 


teifchi 


thii 


bimien  (or  ttm  collection  of  Mamution  h  estimated  to  tvvrage  V>  mintun  per  mporae.  including  time  for  rw««wing 
ing  exntiitg  data  tourcet.  pthermg  and  maintaining  tt>e  d*a  needed,  and  completing  and  revtcwmg  the  collection  ol 
cofTwnenu  r«f  vdmg  the  burden  ntimite  or  any  other  aspect  of  this  coBcclian  of  iniormuion.  including  suggettiora 

t>unj«n.  to  the  OHtce  o<  (MMUgftnent  »r>4  Budget  faptrwoit  KcductMn  PtO|cct  (034»H)046).  Washington.  DC.  20503 
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DISCLOSURE  OF  LOBBYING  ACTIVITIES 
CONTINUATION  SHEET 
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Part  IV 


Department  of  Defense 

General  Services 
Administration 

National  Aeronautics  and 
Space  Administration 

48  CFR  Part  7,  et  al. 

Federal  Acquisition  Regulation;  Inherently 

Governmental  Functions;  Proposed  Rule 
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DEPARTME  >JT  OF  DEFENSE 


GENERAL 
ADMINIST 


SERVICES 
RMiON 


NATIONAL  \ERONAUTICS  AND 
SPACE  AD?  IINISTRATION 

46  CFR  Par  5  7. 10,  and  37 


[FAR  Case  9^ -51] 


CLi 


isition  Regulation, 
ovemmenta!  Functions 


federal  Ac 
Inherently  C 

AGENCY:  D.n  arirr.eiif  of  D',f:;a.so  ([XJOJ. 
(n^r.:T:!i  Stn  icf;s  Adnunistratiim  (CSA!. 
a:i(l  Nat'Oiia  Aoroii^futicsaiid  Spuif 
Ailinir.lstrat  on  (NASA) 

ACTION:  Pro}  (is«d  rulr. 


SUMMARY:  T 
Arqui.sition 
Acquisition 
proposing  ci 
Acquisition 
iinphfiiient 
Procure  men 
Inht^rently  C 
This  rulo  pri 
internal  Gov 
and  proci'd 
Gov'urnrneiif 
aj;»ii)n  vv>:s  s 
Ma!iaf4«Mnen! 
pursuant  to 
(l:!t«:d  Strpr   r 

DAT£S;  Conii 
t  J  the  adrirc 
Auj^ust  8.  1 
fonniiiation 


II 


ADDPcSSES: 
sultniit  writt 
Surviuos  Adi 
Secrota^ia^  (' 
r.x.ra  40:^7,1 
f '{;:.ise  ci'r 
.  r.r<o*;p(!!,  '.  ■: 

Ms.  .ShirlfV 


Federal  Regi 
December  lb 
public  CO 
final  policy  1 
Federal  Regi 
.10.  ia<J2.  Th 
impU!monts 
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'» Civilian  Agt*ncy 
'ouncil  and  tl>e  Dt?fon»f 
Regulations  Council  ar-; 
anges  to  the  Federal 
?eg^ulation  fPAK)  to 
Qffice  of  Federal 
Policy  {On'P)  U'ttf  r  Hi:-1 , 
)vernmf!nt  tl  Functif)ns. 
vides  a  definition  of,  a.'stl 
eminent  responsibilities 
es  relating  to.  inherently 
1  functions.  This  reguLitory 
bject  to  Offii.e  of 
:;iid  Budget  review 
.vecutivo  Ordtjr  \2Hijf\ 
il):rr30.~19«t3. 

U'nts  shoidd  he  jubniifteil 
shown  btdow  on  or  hefor •■ 

to  bf?  considered  in  tiw 
fa  hnal  ride 

it'.>rested  parties  should 
n  comments  to:  Genenl 
ii:.:strati(!(i.  FAR 
RS).  IRlh  Sr  F  .Streers  NVV.. 


9  14 


'ashington,  DC  2040.1 
FAR  case  92-5 1  in  all 


d  'II  tMi.->  rase 
FURTHERlNFOnMATION  CON  FACT: 

:ott  at  (202)  r)01-01t)8ui 
nderei'.ce  io  I  lis  FAR  ca-.-e.  Fur  gen«Tal 
toforniition.  lor.tact  the  FAR 
.Sw;rt;tariat.  r  joni  4037.  (iS  Buddin^ 
Washington.  DC:  20405.  (202)  501-47'-it 
Please  cite  FaR  c;.se  02-5! 

SUPPLE^flENTJll  RY  INFORMAnON: 

A.  Backgroulid 

Thr!  OFPPbublished  its  proposed 
[jolicv  l('tti;r,  tor  public  comment,  in  the 
ter  .it  ,^)6  FR  65279. 
1991.  OFPF  evaluated 
nin(ents  and  published  the 
tter  at  57  FR  45096  in  the 

at  57  45096.  September 
i  proposed  rule 
?  policy  letter  in  the  FAR. 


i  iter  i 


I  le 


B.  Regulatory  Flexibility  Act 

The  proposed  nile  is  not  expected  to 
hnve  a  significant  economic  impact  on 
a  substatuial  number  of  small  entities 
'.virhm  the  nneaning  of  the  Regulatory 
Flexibility  Act.  5  IJ.S.C.  601.  et  soq.. 
becauoe  the  ruie  applir:s  only  to  int;.'r:t.il 
Gfjverninent  operations  An  Initial 
Regulator)'  Flexihi'tity  A.nalysis  ha> 
d>  trefnre,  not  been  performed. 
C  'aarients  are  inviferi,  from  small 
iiusiaes.ses  and  other  interested  par*i»^'s 
Comnients  fro:;,  small  entities 
C()r!'.:^raing  the  nffecred  FAR  subpt^r^ 
'A'i".  al>u  b«;  l,o:■l^;d.er<!■!  in  accordance 
IV. rh  5  [J.SC.  H^O.  .Such  comments  nutsr 
b>'  suF.mi'.'t  .•  -i-'paratelv  and  should  cif* 
•5  ( fS.C.  f.u ' .  :■*  Sff^;.  (FAR  case  !!2-'^.l  t, 
iti  <<.-'"r*'spt:(,iience. 

r.  Papers  oik  Reduction  Act 

Tfit-  Paperwork  Rtnlucitiun  Ac'  di>t:"> 
cut  apply  bei;aust>  tht:  proposed  ch.Tng'r> 
to  the  FAR  do  not  impose  record 
ke.'ping  tir  information  collection 
r^;fiuireine:;ts,  or  collections  of 
ir.formation  from  offerors,  contraitors, 
f<r  ci'tnbers  of  the  piiblit:  which  requm; 
th»-  'ipprova!  (>f  the  Office  of 
Management  and  Budget  under  44 
lf.SC!3501.W  sr'/. 

List  of  SuS;iec!s  in  48  CFR  Paris  7,  10, 

and  J7 

( H-VHrcment  procurement 
Ui?e:J:  Ji:;."  1.  1)04 
A!>M:rt  A.  V'iixhiidla. 

D:r  ■'  •.:!c.  Olfii  ■'  r.fFi-'JiTil  Acqut^tiiKti  I'-  ibi.y 

rhereforo.  it  is  proposed  that  48  CFR 
j>.;r}s  7,  10,  a  id  '17  be  amendfid  :is  set 
f..rt{:  below. 

1   The  autnonly  citation  for  48  Ca'  K 
\.W'>  7 .  10.  .did  37  contifiues  to  re^id  as 
f-.iii'.KVs; 

.Attthoritv:  4ti  USC  4ar.|( ),  10  I'  SC 


\^~. 


.UjDSC  24.7. (f, 


PART  7— ACQUISITION  PLANNING 

2.  S;  t.tion  7 A'/)'.)  i::  anvadeci m 
pangr  jph  (t))  by  removing  the  v.ord 

■<it;d":  in  ^a.^igra^.h  (cj  by  removing  thf 
p.vioti  at  the  Qi\Ci  of  the  sentence  anil 
ms»!rting  in  its  place  ";  and";  and  by 
;d!fng  parag-aph  (d)  to  re.ul  as  follows: 

7O0O    Scope  of  part.  ^ 

(li)  Determining  whether  functions  are 
■  (iherently  governmental. 

3.  Section  7.103  is  amended  in 
paragraph  (i;  l>y  removing  ';  and"  aiul 
insei-ting  j  period  in  its  place;  and 
adding  paragraph  (m)  to  read  as  follows 

7.103    Agency-head  responsibilities. 

•         *         «         *         * 

(rn)  Fjisuring  that  no  purchase  reijuest 
is  initiated  orcrmtract  entered  into  that 


would  result  in  the  performance  of  an 
inherently  governmental  ^unction  by  a 
( fintractor  and  that  all  contracts  are 
adequately  managed  so  as  to  ensure 
efff'ctive  official  control  over  contract 
P'^rfonnance. 

4  Section  7.105  is  amended  by 
rede«.gnaung  paragraphs  (bl(9)  through 
t'ii)(  19)  as  (b)(10)  through  (bj(20), 
rivspectively,  and  adding  a  new 
p  iragraph  {h)(9)  to  read  as  follows. 

7.1  OS    Content  of  written  acquisition  plans. 

*         -         *         *         * 

;oJ  '    *    ' 

j 9'  [nli.rrfntiy ;j.ov(  rninfrntal fani  lions 
Address  f tie  ctmsidera'ion  given  to 
OFPP  Vr,\:  v  L'-tter  ii2-l  (sc;  si^iiarf 


'i,  Subp  irt  ~  ')  is  added  to  read  as 

tnil.iws: 

Subpart  7.5 — inherently  Governmental 
Functions 

7  .500  .S:  I )[!(,•  •,)!  -.ribp.irt 

7.S(II  iJf'Hriition. 

T.'im  A[):)iir:;l.iliry 

r  '^(H  HoiVy 

Subpart  7.5 — ln^^ere^t!y  Governmenta! 

Functions 

7.500  Scope  of  subpart. 

The  purjio-se  of  this  subpart  is  to 
prescrit;.'  [)o!icies  and  procedures  to 
easure  thu  inherently  g.')veni!nentrd 
htnctiins  are  not  performed  by 
ci>.'itfactors.  U  implemonts  the  policies 
of  0;"ti'.;e  nf  Fetleral  P.-ocureip.eiit  Policy 
iOFi't'l  Poliry  Letter  92-1.  Inherently 
'^^tiv.T.'ui;^!'.',:'  Fitictions. 

7.501  Definition. 

Inljtiivrtly-^Dvrmintmtii!  function 
tr.eans.  as  :\  matter  of  policy,  a  finictiou 
jh-.u  is  so  ii.timately  ru'at.d  to  the  public 
mt'trust  as  toin^indate  pcpfoimance  by 
fi'ivernmeat  employees.  This  dfdinition 
;s  a  policy  de'-.Tmin.'.tion.  not  a  leg  d 
deterrniiiation.  An  inherently 
g-)ver!ir::ent.-il  function  includes 
activities  th'it  require  either  the  exercise 
ofdiscntior  ii  I'.pplving  Government 
authority,  or  the  making  of  value 
judgnu'tits  in  niakiiig  decisions  fiir  the 
C;ov'»rnmen'.  Governmental  functions 
ciorniQiiy  fall  into  two  categories:  the  act 
of  governing,  /.e.,  the  discretionary 
ext?rf;ise  of  Government  authority,  and 
cionetary  transactions  and  entitlements. 

(a)  An  inherently  governmental 
function  involves,  among  other  things. 
the  interpretation  and  execution  of  the 
hiws  of  the  United  States  so  as  to — 

(1)  Bind  the  United  States  to  take  or 
not  to  take  some  action  by  contract, 
policy,  regulation,  authorization,  order 
fir  oth'-rwise; 
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(2)  VktUivmitw,  pn)ti;i;t.  and  advan«.e 
UnifpfJ  .States  economic,  po))fi«.aI, 
tfTritorial,  property,  or  tjlher  infer^jsts  by 
military  or  diplomatic  action,  civil  or 
<  rimin.d  judicial  prof endings, « onfntct 
ni  magi'ment,  or  otherwise; 

(3)  Significantly  affect  the  lifn,  l-ljcjny, 
«ir  pn)perfy  of  privafi;  persons; 

(4)  (>)mmission,  appoint,  din-ct,  or 
coiifnji  officers  nrr:nplovi!''s  of  the 
t'niled  .States;  or 

(5)  K><!rt  elfinjatc  cnntro!  over  the 
aco.iiisilion,  nse,  or  disposition  <if  the 
pro|Terty,  n-jj  or  personal,  tangible  or 
int;inj^il)le,  of  the  I'nitcd  .Sfaf.i.s. 
in<,lijding  the  « :oll(?c:fion,  <;onfroL  ni 
disbnrsement  of  Fed»!ral  funds. 

(Ii)  Inherently  governmental  fiim  tions 
<fo  no  normally  inclnde  feathering 
information  for  or  provicling  advice, 
opinions,  ret:ommen»lations,  or  Ideas  to 
(iovernnirnt  officials.  Thoy  ai.so  do  not 
ini.lud*^  fnnctions  that  are  primarily 
ministerial  and  internal  in  nature,  snch 
as  building  sennrity.  mail  operations, 
iiperation  of  »:afeterias,  housekeeping, 
fac  ilities  operations  and  maintenana>, 
warehouse  operations,  motor  vehicle 
fleet  management  operations,  or  other 
routine  electri(;al  or  mei:hanii:al 
services.  The  list  of  commercial 
attivilies  include*!  in  the  attacliment  to 
Office  of  Management  and  Bmlget 
(OMB)  Circular  No.  A-76  is  an 
Hulhoritative,  noncxchisive  li,st  of 
fimctions  which  are  not  inherently 
giivernmental  functions. 


7.502  AppHcabtlity. 

Th.?  reijuirements  of  this  subpart 
aj)j)ly  to  all  contractb  for  services.  The 
subpart  does  not  apply  to  services 
obt.iinod  through  either  personnel 
appointments  or  n«lvi.sory  committers. 

7.503  Policy. 

(aj  ( ontracts  shall  «iot  !>;  uvd  fur  the 
pi:rformani:e  of  inherently  governmental 
fumrtions. 

(b)  Agency  iIch  isions  which  dt.'ti  nnin.- 
whether  a  function  is  or  is  not  an 
inherently  governmental  function  may 
be  reviewed  and  m<)dified  by 
appropriate  Offir»>  of  Manageinenf  and 
Budget  officials. 

(c)  The  following  is  a  list  of  ex.nnples 
of  ftim^ions  considered  to  be  inherently 
governmental  hm«:t!r)ns  or  which  shall 
be  treated  as  such.  This  list  is  not  all 
inclusive: 

(1)  The  direct  <  onduct  ol  criminal 
jovestigations. 

(2)  The  control  of  prose«;utions  .md 
performance  of  adjudi<  atory  functions 
(other  than  those  nslating  t^j  arbit.ration 
or  other  methods  of  alternative  di.spute 
r";solution). 

I     (.1)  The  cominand  of  military  Ion  es, 
«spe<:ially  the  l<;adershi|)  of  military 


personnel  who  are  members  of  the 
C4)mbat,  combat  support  or  ixmibat 
service  support  role. 

|4)  The  conduct  of  foreign  ndations 
and  the  determination  of  foreign  policy. 

(5)  The  determination  of  agency 
policy,  such  as  deterr<.ining  the  cimtent 
and  application  of  n>gid;;?ions.  iiintrng 
itlher  things. 

(fi)  The  deterininjifion  of  i-edcjal 
program  prioritic-s  for  budget  n-quests 

(7)  The  direction  and  txin'ml  „f 
Federal  employees. 

(8)  The  direction  ami «  onrrol  of 
intelligence  and  coenfcr-infilligfnc  e 
ojjerations. 

('))  The  selertion  or  n«»n-se!t!i  Jion  of 
individuals  for  Federal  ( Govern mcvit 
emplr)yment,  including  the  interviewing 
ol  individuals  for  employment. 

(10)  The  appmval  of  position 
des(  riptions  and  performanre  standards 
for  Federal  employees. 

(11)  The  determination  ol  .vhat 
(iovernmenf  property  is  to  liv  dispiise.l 
of  and  on  what  terms  (all  hough  an 
agency  may  give  contractors  authority  <c> 
dispose  of  property  at  prices  within 
specified  ranges  and  sul)(e«;l  to  other 
reasonable  ixinditions  deemc.d 
appnjpriate  by  Ihe  agency). 

(12)  In  Federal  procun'ment  activities 
with  respect  to  prime  contracts — 

(i)  Detennining  what  supplies  o) 
services  am  to  be  acquired  by  tht; 
(".ovemment  (although  an  agency  may 
give  contractors  authority  to  acquire 
supplies  at  prices  within  spec;ified 
ranges  and  subject  to  other  reasonable 
conditions  deemed  ajipropriate  by  the 
ageuc7); 

(ii)  Participating  as  u  voting  mendnii 
on  aiiy  source  sele<;tion  biwrds; 

(iii)  Approval  of  any  contractual 
«locun)enls,  to  include  dociunents 
defining  requirements,  inn-ntivi'  plans, 
and  evaluation  criteria; 
|iv)  Awarding  contrai  ts; 
(v)  Administering  contracts  (intJodi.ng 
ordering  changes  in  contract 
performance  or  contract  cjuantities, 
taking  action  based  on  •aahialions  of 
r  «)ntrac1or  performance,  and  ac«t?pting 
or  rejecting  »:ontmi:tor  produi-ts  e)r 
services); 
(vi)  Tenninating  «:onfr,»i  ts; 
(vii)  Detennining  whiither  n»ntra«:t 
costs  ai-e  reasonable,  all«K-ible,  and 
allowable;  and 

(viii)  Participating  as  a  voting  member 
on  perfonnance  evaluation  boanls. 

(13)  The  approval  of  agency  r«>sponsi-s 
to  Freedom  of  Information  Act  requests 
(other  than  routine  responses  th.it, 
betrau.se  of  .statute,  rt.'gid.-'tion.  oragijiM.y 
policy,  do  not  require  the  i^xerr  ise  of 
jndgn)ent  in  determining  whether 
do<:uments  an;  to  I).;  released  or 
withheld),  and  the  approv.!)  «if  .)geii«  y 


responses  li>  the  administrative  appeals 
of  denials  of  Fre«;dom  «)f  Informatiim 
A<  t  requests. 

(14)  The  conduct  ol  atfministrativt; 
hearings  to  determine  the  eligibility  ol 
any  p«;rson  for  a  security  clearanct;,  or 
involving  actions  that  affefl  mailers  «J 
personal  reputation  or  eligibility  t<) 
participate'  in  Ckivemment  programs. 

(15)  The  approval  of  Federal  licrensing 
ai  tions  and  inspe«;lions. 

(Hi)  The  determination  of  budgel 
policy,  guidance,  and  strategy. 

(17)  The  ciillet.tion,  c;ontrol.  anil 
disbursement  of  fees,  myalties,  duties, 
fines,  (axes  ,ind  other  public  funds, 
unless  authorized  by  statute,  such  .is  3l 
I  I.S.C.  952  (relating  to  private  colleiiicm 
contra,  tors)  and  31  IJ.S.C.  3718  (relating 
lo  private  attorney  i  oUiit.lion  strn/iTOs), 
but  not  including — 

(i)  Collection  of  fet~j,  fines,  p«?nahies, 
costs  or  other  charges  from  visitors  to  oj 
patnms  of  mess  halls,  post  or  ba.se 
ex(  hange  (  oncessions,  national  f.arks, 
and  similar  entities  or  activities,  or  fi-oin 
other  persons,  where  the  amount  to  U? 
collected  is  easily  «;alculafed  or 
pr(!.lnti>rminetl  and  the  funds  collet  ted 
i-m  be  easily  controlled  using  stajidanf 
i:as«^  management  techniques;  and 
(ii)  Routine  voucher  and  invoice 
•  xamination. 

( 1 H)  Tbn  cj)ntrol  of  the  treasury 
a(;counts. 

(19)  The  administration  of  piiblii 
trusts. 

(20)  The  development  of 
Congressional  testimony,  responses  to 
Congressional  cxim^spondence,  or 
agency  responses  to  audit  reports  from 
the  Inspf.Hjtor  Genend,  tht;  Ckneral 
A(.e;ounling  ()ffi«  e,  or  other  Fe«lerai 
Audit  entity. 

(d)  Certain  s»)rvic{»s  and  actions  that 
are  not  considered  to  bi?  inhftrently 
governjiiental  functions  may  approairh 
b«;ing  in  that  category  beciause  of  the 
nature  of  the  fundion,  the  manner  in 
which  the  contrac:tor  pc  rfonns  the 
c<jntrai:t  or  Ihe  mannej^  in  which  tl)«' 
(Kivemment  administers  contrador 
performance.  The  folic  wing  is  a  list  of 
exampliM  of  functions  gcnc-ndly 
considen^d  not  to  be  inherently 
governmental  func:tions  This  list  is  not 
ail  inclusive: 

(1)  Services  that  involve  or  r»'hfe  to 
budget  pniparation,  including  workload 
modeling,  fart  finding,  effidc;ncy 
studicjs,  and  should-tost  analyses,  eti 

(2)  Services  that  invoke  or  relate  lo 
ivorgani/ation  and  plannijjgaclivities 

(3)  Servii;es  that  involve?  or  ndate  to 
analyses,  feasibility  studies,  and  strategy 
options  to  be  used  by  agency  jmrsonnel 
in  developing  policy. 

(4)  .Services  that  involve  cji  rel.cti-  to 
the  development  of  n?gulalions. 
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in 


tract  3rs 


PJ 


ac :ess 


u  rity 


condi 


(5)  Services 
the  evaluation 
performance. 

(6)  Services 
planning. 

(7)  Contracted 
contract 
contractor  mig 
evaluations  of 

(8)  Contractors 
(valuation  of 

(9)  Contractci^ 
the  developme  it 

(10)  Contractprs 
preparing 
information  Ac  t 

(ll)Cont 
.situation  that 
them  to  gain 
business  inforriat 
sensitive  infon  lat 
situations  covered 
Industrial  Sec 
4.402(b)) 

(12)  Contractbrs 
information 
regulations,  su 
conferences  on 
conducting 
campaigns,  or 
training  courses 

(13)  Contract  )rs 
situation  where 
that  they  are 
representatives 

(14)  Contractors 
technical  adv 
board  or  partic 
nonvoting 
evaluation  board 

(15)  Contracti>rs 
or  providing  a 
dispute  resolut 

(16)  Contractiirs 
buildings  or 
secure  from 
other  penetrat 
governments. 

(17)  Contract 
services. 

(18)  Contract 
advice  and 
and  statutes  to 

(19)  Contractors 
non-law  en 
that  do  not  di 
investigations 
detention  or 
national  securit 

(e)  Agency  m 
include  proced 


1  hat  involve  or  relate  tf> 
")f  another  contractor's 


providing  assistance  in 
mana^ment  (such  as  where  the 
influence  official 
(ther  contractors), 
providing  technical 
c  mtract  proposals. 

providing  assistance  m 
of  statements  of  work. 
providing  support  in 
,  respcjnses  to  Freedom  of 
requests. 

working  in  an> 
rmits  or  might  peniur 
to  confidential 
ion  and/or  any  other 
ion  (other  than 
by  the  Defense 
Program  described  m 


providing 
rej  arding  agency  policies  or 
as  attending 
3ehalf  of  an  agency, 
coiimunity  relations 
ucting  agency 
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support  of  acquisition 


participating  in  any 
it  might  be  assumed 
agency  employees  or 

participating  as 
isfcrs  to  a  source  selection 
i  jating  as  voting  or 
mempers  of  a  source 

serving  as  arbitrators 
l^rnative  methods  of 
ion. 

constructing 
strlictures  intended  to  be 
electronic  eavesdropping  f t 
by  foreign 


tun 


rs  providing  inspection 

( irs  providing  legal 
inte  pretations  of  regulations 
( Government  officials, 
providing  special 

,  security  activities 
involve  criminal 
<  uch  as  prisoner 
tra  isport  and  non-military 
details, 
plementation  shall 
1  res  requiring  the  agency 


forc(  ment, 
re  ;tly  : 


head  or  designated  requirements  official 
to  provide  the  contracting  officer, 
concurrent  with  transmittal  of  the 
statement  of  work  (or  any  modification 
thereof),  a  written  determination  that 
none  of  the  functions  to  be  performed 
are  inherently  governmental.  This 
MssOssment  should  place  emphasis  on 
the  degree  to  which  conditions  and  facts 
restrict  the  discretionary  authority, 
decision-making  responsibility,  or 
accountability  ^Government  officials 
using  ccmtractor  services  or  work 
products.  Disagreements  regarding  the 
determination  will  be  resolved  in 
i'crordance  with  agency  procedures 
b»;fofe  issu,uire  of  a  solicitation. 

PART  10-^PECIFICATIONS. 
STANDARDS.  AND  OTHER  PURCHASE 
DESCRIPTIONS 

fi.  Sectiop,  10.002  is  amended  by 
adding  para-^n'ph  (f)  to  read  as  follows: 

10.002     Policy. 

•  «  »  *         » 

(0  In  drafting  purchase  descriptions 
for  service  contracts,  agency  requiring 
activities  shall  ensure  that  inherently 
governmental  functions  (see  subpart  7.5) 
are  not  assigned  to  a  contractor.  These 
purchase  descriptions  shall  (1)  reserve 
final  determination  for  Government 
officials;  (2)  require  proper 
identification  of  contractor  personnel 
who  attend  meetings,  answer 
Government  telephones,  or  work  in 
situations  where  their  actions  could  be 
construed  as  acts  of  Government 
officials  unless,  in  the  judgment  of  the 
agency,  no  harm  can  come  from  failing 
to  identify  themselves;  and  (3)  require 
suitable  marking  of  all  documents  or 
reports  produced  by  contractors. 

PART  37— SERVICE  CONTRACTING 

7.  Section  37.102  is  revised  to  read  as 
follows: 

37.102    Policy. 

(a)  Agencies  shall  generally  rely  on 
the  private  sector  for  commercial 
services  (see  OMB  Circular  No.  A-76. 
Performance  of  Commercial  Activities 
and  subpart  7.3). 

(b)  Agencies  shall  not  award  a 
c()ntract  for  the  performance  of  an 
inherently  governmental  function  (see 
subpart  7.5). 


(c)  Non-personal  service  contracts  are 
proper  under  general  contracting 
authority. 

8.  Section  37.113  is  added  to  read  as 
follows: 

37.1 1 3    Special  acquisition  requirements. 

(d)  Contracts  for  services  which 
require  the  contractor  to  provide  advice, 
opinions,  recommendations,  ideas, 
reports,  analyses,  or  other  work 
products  have  the  potential  for 
influencing  the  authority,  accountability 
and  responsibilities  of  Government 
officials.  These  contracts  require  special 
management  attention  to  ensure  that 
they  do  not  result  in  performance  of 
inherently  governmental  functions  by 
the  contractor  and  that  Government 
officials  properly  exercise  their 
authority. 

(b)  Agency  must  ensure  that  a 
sufficient  number  of  qualified 
Government  employees  are  assigned  to 
oversee  contractor  activities,  especially 
those  that  involve  support  of 
Government  policy  or  decision  making. 
During  performance  of  ser\'ice  contracts, 
the  fiinctions  being  performed  shall  not 
be  changed  or  expanded  to  become 
inherently  governmental. 

(c)  Agencies  must  ensure  that  a 
greater  scrutiny  and  an  appropriate 
enhanced  degree  of  management 
oversight  is  exercised  when  contracting 
for  functions  that  are  not  inherently 
governmental  but  closely  support  the 
performance  of  inherently  governmental 
functions  (7.503(c)). 

(d)  Agencies  must  ensure  that  all 
contractor  personnel  attending 
meetings,  answering  Government 
telephones,  and  working  in  other 
situations  where  their  contractor  status 
is  not  obvious  to  third  parties  are 
required  to  identify  themselves  as  such 
to  avoid  creating  an  impression  in  the 
minds  of  members  of  the  public  or 
Congress  that  they  are  Government 
officials,  unless,  in  the  judgment  of  the 
agency,  no  harm  can  come  from  failing 
to  identify  themselves.  They  must  also 
ensure  that  all  documents  or  reports 
produced  by  contractors  are  suitably 
marked  as  contractor  products  or  that 
contractor  participation  is  appropriately 
disclosed. 

(FR  Doc.  94-13894  Filed  6-7-94;  845  am] 
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DEPARTMEF  T  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

50  CFR  Part  iO 
RIN:  1018-AA2* 

Migratory  Bird  Hunting;  Supplemental 
Proposals  for  Migratory  Game  Bird 
Hunting  Regi  lations;  Notice  of 
Meetings 

AGENCY:  Fish 
Interior. 
action:  Propcised 


ind  Wildlife  Service, 
rule;  supplemental. 


SUMMARY:  The  U.S.  Fish  and  Wildlife 
Service  (hereinafter  the  Service) 
proposed  in  a  i  earlier  document  to 
establish  annual  hunting  regulations  for 
certain  migral  ory  game  birds.  This 
supplementar  v  document  describes 
proposed  cha  iges  and  provides 
additional  inf  )rmation  that  will 
facilitate  estal  lishment  of  the  1994-95 
hunting  regul  itions.  This  document  also 
announces  th(  i  meetings  of  the  Service 
Migratory  Bird  Regulations  Committee. 
DATES:  The  S€  rvice  Migratory  Bird 
Regulations  C  jmmittee  will  meet  to 
consider  and  i  ievelop  proposed 
regulations  fo  early  seasons  on  June  21, 
22.  and  23.  an  i  for  late  seasons  on 
August  2.  3.  a  id  4.  FubHc  hearings  on 
proposed  earl  i-  and  late-season 
frameworks  w  ill  be  held  at  9:00  a.m.  on 
June  23  and  A  ugust  4.  1994, 
respectively. '  "he  comment  period  for 
proposed  migi  atory  bird  hunting-season 
frameworks  fc  r  Alaska.  Hawaii.  Puerto 
Rico,  the  Virg  n  Islands,  and  other  early 
seasons  will  eid  on  July  21,  1994;  and 
for  late-season  proposals  will  end  on 
August  29, 19  14. 

ADDRESSES:  W  jetings  of  the  Service 
Migrator>'  Birc  Regulations  Committee 
will  be  held  ir  room  200  of  the  U.S. 
Fish  and  Wildlife  Service's  ARLSQ 
Building,  440'  N.  Fairfax  Drive. 
Arlington.  Vir  pnia.  Public  hearings  will 
be  held  in  the  Auditorium  of  the 
Department  of  the  Interior  Building. 
1849  C  Street,  NW..  Washington,  DC. 
Written  conim  snts  on  the  proposals  and 
notice  of  inter  lion  to  participate  in 
either  hearing  should  be  sent  to  the 
Chief,  Office  o   Migrator}'  Bird 
Management.  J.S.  Fish  and  Wildlife 
Service,  Depai  tment  of  the  Interior,  ms 
634— ARLSQ.  1849  C  Street,  NW., 
Washington,  [  C  20240.  Comments 
received  will  I  e  available  for  public 
inspection  duiing  normal  business 
hours  in  room  634,  ARLSQ  Building, 
4401  N.  Fairfa  c  Drive.  Arlington, 
Virginia. 

FOR  FURTHER  »  FORMATION  CCHTACT:  Paul 
R.  Schmidt.  CI  ief.  Office  of  Migrator)' 
Bird  Management,  U.S.  Fish  and 


Wildlife  Ser\'ice.  Department  of  the 

Interior,  ms  634— ARLSQ,  1849  C  Street. 

NW..  Washington.  DC  20240.  (703)  358- 

1714. 

SUPPLEMENTARY  INFORMATION: 

Regulations  Schedule  for  1994 

On  April  7,  1994.  the  Service 
published  in  the  Federal  Register  (59 
FR  16762)  a  proposal  to  amend  50  CFR 
part  20.  The  proposal  dealt  with  the 
establishment  of  seasons,  limits;  and 
other  regulations  for  migratory  game 
birds  under  §§  20.101  through  20.107. 
20.109.  and  20.110  of  subpart  K.  This 
document  is  the  second  in  a  series  of 
proposed,  supplemental,  and  final  rules 
for  migrator)'  game  bird  bunting 
regulations.  Comment  periods  on  this 
second  document  are  specified  above 
under  DATES.  Early-season  &«meworks 
will  be  proposed  in  late  June  and  late- 
season  frameworks  in  early  August. 
Final  regulatory  frameworks  for  early 
seasons  are  scheduled  for  publication 
on  or  about  August  16. 1994,  and  those 
for  late  seasons  on  or  about  September 
23,  1994. 

On  June  23. 1994.  a  public  hearing 
will  be  held  in  Washington.  DC.  to 
review  the  status  of  migratory  shore  and 
upland  game  birds  and  recommended 
hunting  regulations  for  these  species 
and  other  early  seasons. 

On  August  4. 1994.  a  pubUc  hearing 
will  be  held  in  Washington.  DC.  to 
review  the  status  of  waterfowl  and 
recommended  hunting  regulations  for 
regular  waterfowl  seasons,  and  other 
species  and  seasons  not  previously 
discussed  at  the  June  23  public  hearing. 

Announcement  of  Service  Regulations 
Committee  Meetings  for  Early-Season 
Regulations 

The  meeting  on  June  21  is  to  review 
information  on  the  1994  status  of 
migratory  game  birds  and  to  develop 
1994-95  migratory  game  bird 
regulations  recommendations.  The  June 
22  meeting  is  to  ensure  that  the 
Service's  regulation  recommendations 
are  developed  with  the  benefit  of  full 
consuhation  on  the  issues. 

In  accordance  with  Departmental 
policy  regarding  meetings  of  the  Service 
Regulations  Committee  that  are  attended 
by  any  person  outside  the  Department, 
these  meetings  will  be  open  to  public 
observation.  Members  of  the  public  may 
submit  to  the  Director  written  comments 
on  the  matters  discussed. 

Announcement  of  Flyway  Council 
Meetings 

Service  representatives  will  be 
present  at  the  following  meetings  of 
Fh-wav  Councils: 


Atlantic  Flyway— July  28-29,  St. 
Michaels,  Maryland  (Harbor  Town 
Resort) 

Mississippi  Flyway — July  28-29, 
Memphis,  Tennessee  (Peabody  Hotel) 

Central  Flyway— July  28-29.  Crested 
Butte,  Colorado  (Crested  Mountain 
Village-Conference  Center) 

Pacific  Flyway — July  29.  Reno, 
Nevada  (Peppermill  Hotel) 

Although  agendas  are  not  yet 
available,  these  meetings  usually 
commence  at  8:30  to  9  a.m.  on  the  days 
indicated. 

Review  of  Public  Comments 

This  supplemental  rulemaking 
describes  changes  which  have  been 
recommended  based  on  the  preliminary 
proposals  published  on  April  7, 1994.  in 
the  Federal  Register.  Only  those 
recommendations  that  would  require 
either  new  proposals  or  substantial 
modification  of  the  preliminary 
proposals  to  facilitate  effective  public 
participation  are  included  herein.  Those 
that  support  or  oppose  but  do  not 
recommend  alternatives  to  the 
preliminary  proposals  are  not  included, 
but  will  be  considered  later  in  the 
regulations-development  process.  The 
Ser\'ice  will  publish  responses  to 
proposals,  v\Titten  comments,  and 
public-hearing  testimony  when  final 
frameworks  are  developed,  at  which 
time  additional  data  about  the  status  of 
affected  species  will' be  available. 

The  Ser\'ice  seeks  additional 
information  and  comments  on  the 
recommendations  contained  in  this 
supplemental  proposed  rule.  These 
recommendations  and  all  associated 
comments  will  be  considered  during 
development  of  the  final  frameworks. 

New  proposals  and  modifications  to 
previously  described  proposals  are 
discussed  below.  Wherever  possible, 
they  are  discussed  under  headings 
corresponding  to  the  numbered  items  in 
the  April  7,  1994,  Federal  Register. 

1.  Ducks. 

The  categories  used  lo  discuss  issues 
related  to  duck  harvest  management  are 
as  follows:  (A)  General  Harvest  Strategv, 
(B)  Framework  Dates,  (C)  Season 
Length,  (D)  Closed  Seasons,  (E)  Bag 
Limits.  (F)  Zones  and  Split  Seasons,  and 
(G)  Special  Seasons/Species 
Management.  Only  those  categories 
containing  substantial  recommendations 
are  included  below. 

B.  Framework  Dates 

The  Lower-Region  Regulations 
Committee  of  the  Mississippi  Flyway 
Council  recommended  that  the  season 
framework  dates  of  the  Saturday  nearest 
October  1  to  January  20  be  established 
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as  a  basic  regulation  and  not  fluctuate 
annually. 

The  Upper-Region  and  Lower-Region 
Regulations  Committees  of  the 
Mississippi  Flyway  Council 
recommended  that  Iowa  be  permitted  to 
hold  a  portion  of  their  regular  duck 
season  in  September  to  increase  harvest 
opportunity  on  blue-winged  teal. 

E.  Bag  Limits 

The  Central  Flyway  Council  requested 
that  the  Service  review  its  policy  for  the 
use  of  the  point-system  bag  limit  option 
that  requires  that  it  be  no  more  liberal 
than  the  conventional  bag  limit. 

The  L'pper-Region  and  Lower-Region 
Regulations  Committees  of  the 
Mississippi  Flyway  Council  requested 
that  the  Service  review  its  current  point- 
system  bag-limit  policy.  They  feel  that 
at  least  1  more  bird  should  be  allowed 
in  the  point  system  than  in  the 
conventional  bag  limit. 

The  Pacific  Flyway  Council 
recommended  that  the  Service:  (1) 
review  its  current  point-system  policy. 
|2)  work  with  both  Pacific  and  Central 
Flyway  Technical  Committees  to 
interpret  available  data,  and  (3)  consider 
all  available  new  information,  and 
evaluate  the  point  system  against  other 
.bag-limit  systems. 

G.  Special  Seasons/Species 
Management 

i.  Canvasback. 

The  Upper-Region  Regulations 
Committee  of  the  Mississippi  Flyway 
Council  recommended  that  an  open 
season  for  canvasbacks  be  allowed  in 
the  Mississippi  Flyway  with  a  1-bird 
daily  bag  limit  throughout  the  regular 
duck  season  beginning  in  1994, 
contingent  upon  breeding  population 
and  habitat  conditions. 

The  Lower-Region  Regulations 
Committee  of  the  Mississippi  Flyway 
Council  recommended  that  an  open 
season  for  canvasbacks  of  at  least  10 
days  be  allowed  with  a  1-bird  daily  bag 
limit  beginning  in  1994,  contingent 
upon  breeding  population  and  habitat 
conditions, 
ii.  September  Teal  Seasons. 
The  Central  Flyway  Council 
recommended  that  September  teal 
season  shooting  hours  begin  one-half 
hour  before  sunrise  to  sunset  without 
further  evaluation  for  all  non- 
production  Central  Flyway  States. 

The  Central  Flyway  Council 
recommended  that  the  Service  review 
the  guidelines  for  establishing  a 
September  teal  season  for  any  new 
requests  for  seasons. 

The  Upper-Region  and  Lower-R«?gion 
Regulations  Committees  of  the 


Mississippi  Flyway  Council 
recommended  that  Michigan  be 
permitted  to  hold  an  experimenial 
September  teal  season  in  southeast 
portions  of  the  State. 

The  Lower-Region  Regulations 
Committee  of  the  Mississippi  Flyway 
Council  requested  that  September  teal 
season  shooting  hours  beginning  1/2- 
hour  before  sunrise  be  made  operational 
and  that  no  further  evaluation  of 
shooting  hours  be  required. 

4.  Canada  Geese. 

A.  Special  Seasons 

The  Atlantic  Flyway  Council 
recommended  that  West  Virginia  be 
permitted  to  initiate  a  3-year 
experimental  resident  Canada  goose 
season  between  September  l-lO. 

The  Atlantic  Flyway  Council  made 
the  following  recommendations  to 
modify  zones  to  hunt  resident  Canada 
geese  in  September: 

In  Maryland,  expand  its  hunt  zone  to 
include  Worcester,  Wicomico,  Somerset, 
Dorchester,  and  that  portion  of  Talbot 
and  Caroline  Counties  east  of  U.S.  Route 
50  and  south  of  Maryland  Route  404 
during  1994-96. 

In  North  Carolina,  include  that 
portion  of  the  State  east  of  Interstate  9.5 
except  in  the  Counties  of  Bertie, 
Beaufort,  Camden,  Chowan.  Currituck. 
Dare,  Gates,  Hartford,  Hyde, 
Northhampton  (east  of  1-95),  Pamlico, 
Pasquotank,  Perquimans,  Tyrrel,  and 
Washington,  where  migrant  Canada 
geese  are  expected  to  occur  prior  to  the 
end  of  September. 

In  northwestern  Pennsylvania, 
expand  its  Northwest  zone  to  include 
Allegheny,  Armstrong,  Beaver,  Cambria. 
Greene,  Fayette,  Indiana.  Lawrence, 
Somerset,  Venango,  Washington,  and 
Westmoreland  Counties,  during  1994- 
96. 
In  southeastern  Pennsylvania,  amend 
,  its  current  zone  to  include  4  additional 
counties. 

In  Virginia,  amend  its  current  zone  to 
include  26  additional  counties, 
including  portions  of  the  Shenandoah 
Valley,  the  central  piedmont,  the  coastal 
plain,  and  the  eastern  shore. 

The  Upper-Region  Regulations 
Committee  of  the  Mississippi  Flvway 
Council  made  the  following 
recommendations  pertaining  to  special 
Canada  goose  seasons: 

In  Indiana,  expand  the  September- 
season  hunting  area  to  Statewide  with  a 
September  1-15  framework.  The 
proposed  changes  would  not  be 
experimental. 

In  Michigan,  extend  the  seasons  in  the 
northern  Lower  Peninsula  and  I.  pper 
Peninsula  for  2  additional  years  and 
expand  the  zone  in  the  t  pper  Pt  ninsula 


to  approximately  the  eastern  half  of  the 
Peninsula:  change  the  season  lenctfi  ;.t 
the  southern  part  of  the  Lower 
Peninsula  from  10  to  15  days 
(September  1-15)  for  3  years  ar.d 
include  the  southern  portions  of 
Tuscola  and  Huron  Counties  The 
proposed  changes  would  be 
experimental. 

In  Minnesota,  expand  the  Fcipii> 
Falls/Alexandria  Zone  and  extend  ih^ 
framework  for  the  10-day  season  to 
September  1-16  for  3  years.  The 
proposed  changes  would  be 
experimental. 

In  Ohio,  expand  the  Septembe.-- 
season  hunting  area  to  Statewide  w,!r,  .* 
September  1-15  framework.  The 
proposed  changes  would  not  bp 
experimental. 

In  Wisconsin,  enlarge  the  size  of  the 
Southeastern  Wisconsin  Zone  and 
continue  as  a  special  season  with  *» 
September  1-13  framework.  The 
proposed  changes  would  not  be 
experimental. 

The  Lower-Region  Regulations 
Committee  of  the  Mississippi  Flyway 
Council  requested  that  the  Service 
closely  monitor  all  Canada  goose 
seasons,  and  fully  analyze  data  from 
existing  special  or  experimente)  s»^sm).-,s 
before  expanding  seasons  that 
cumulatively  might  increase  han  eM  ol 
the  Southern  James  Bay  Population. 
Also,  current  special  seasons  should 
adhere  to  present  criteria  designed  by 
the  Service. 

The  Lower- Region  Regulations 
Committee  of  the  Mississippi  FJywty 
Council  also  requested  a  Syear 
experimental  10-day  September  CcncCH 
goose  season  be  permitted  in  the  f  r,sJi  rn 
portion  of  Tennessee. 

B.  Regular  Seasons 

The  Upper-Region  Regulatio.rjs 
Committee  of  the  Mississippi  Fiyway 
Council  recommended  that  the  ear.'y- 
season  framew  orks  provide  for  the 
opening  of  regular  goose  seasons  sn 
Wisconsin  and  the  Upper  Peninsula  ni 
Michigan  as  early  as  September  2A 

The  Lower-Region  Regulations 
Committee  of  the  Mississippi  Flyway 
Council  requested  that  the  Serv/te 
closely  monitor  all  Canada  goose 
seasons,  and  fully  analyze  data  from 
existing  special  or  experimental  !-*^ssons 
before  expanding  seasons  that 
cumulatively  might  increase  ha;vesf  of 
the  Southern  James  Bay  Population  uf 
Canada  geese. 

The  Pacific  Flyway  Council  ff  cks  a 
limited  resumption  of  cackling  Car.aila 
goose  hunting  thrbughout  their  rinp' 
and  recommends  that  the  Service 
provide  an  expedited  review*  of  their 
recommended  changes  in  c«t*lir,jr 
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regulations  that  differ  firom  these 
proposals. 

Special  circumstances  are  involved  in 
the  establishment  of  these  regulations 
which  limit  the  amount  of  time  that  the 
Service  can  allow  for  public  comment. 
Specifically,  two  considerations 
compress  the  time  in  which  the 
rulemaking  process  must  operate:  (1) 
The  need  to  establish  final  rules  at  a 
point  early  enough  in  the  summer  to 
allow  affected  State  agencies  to 
appropriately  adjust  their  licensing  and 
regulatory  mechanisms,  and  (2)  the 
unavailability,  before  mid-June,  of 
specific,  reliable  data  on  this  year's 
status  of  some  waterfowl  and  migratory 
shore  and  upland  game  bird 
populations.  Therefore,  the  Sen'ice 
believes  that  to  allow  comment  periods 
past  the  dates  specified  is  contrary  to 
the  public  interest. 

Comment  Procedure 

It  is  the  policy  of  the  Department  of 
the  Interior,  whenever  practical,  to 
afford  the  public  an  opportunity  to 
participate  in  the  rulemaking  process. 
Accordingly,  interested  persons  may 
participate  by  submitting  wTitten 
comments  to  the  Chief,  Office  of 
Migratory  Bird  Management,  U.S.  Fish 
and  Wildlife  Service.  Department  of  the 
Interior,  ms  634— ARLSQ,  1849  C  Street. 
NW.,  Washington.  DC  20240.  Comments 
received  will  be  available  for  public 
inspection  during  normal  business 
hours  at  the  Service's  office  in  room 
634,  Arlington  Square  Building.  4401  N. 
Fairfa.x  Drive.  Arlington.  Virginia.  All 
relevant  comments  received  during  the 
comment  period  will  be  considered.  The 
Service  will  attempt  to  acknowledge 
received  comments,  but  substantive 
response  to  individual  comments  may 
not  be  provided. 

NEPA  Consideration 

NEPA  considerations  are  covered  by 
the  prograimnatic  document, "Final 
Supplemental  En%'irormicntal  impact 
Statement:  Issuance  of  Aimual 
Regulations  Permitting  the  Sport 
Hunting  of  Migratory  Birds  (FSES  88- 
14)."  filed  with  EPA  on  June  9,  1988. 
Notic  e  of  Availability  was  published  in 
the  Federal  Register  on  June  16, 1988 
(53  FR  22582).  The  Service's  Record  of 
Decision  was  published  on  August  18, 
1988(53  FR  31341).  Copies  qf  these 
documents  are  available  from  the 
Service  at  the  address  indicated  under 
the  caption  ADW«SS£S 

Endangered  Species  Act  Consideration 

As  in  the  past,  hunting  regulations 
this  year  will  be  designed,  among  other 
things,  to  remove  or  alleviate  chances  of 
conflict  between  seasons  for  migratory 


game  birds  and  the  protection  and 
conservation  of  endangered  and 
threatened  species.  Consultations  are 
presently  under  way  to  ensure  that 
actions  resulting  from  these  regulatory 
proposals  will  not  likely  jeopardize  the 
continued  existence  of  endangered  or 
threatened  species  or  result  in  the 
destruction  or  adverse  modification  of 
their  critical  habitat.  It  is  possible  that 
the  findings  from  the  consultations, 
which  will  be  included  in  a  biological 
opinion,  may  cause  modification  of 
some  regulatory  measures  proposed  in 
this  document.  Any  modifications  will 
be  refiected  in  the  final  fra.Tieworks.  The 
Service's  biological  opinions  resulting 
from  its  consultation  under  section  7  are 
considered  public  documents  and  are 
available  for  public  inspection  in  the 
Division  of  Endangered  Species  and  the 
Office  of  Migratory  Bird  Management, 
U.S.  Fish  and  Wildlife  Service, 
Arlington  Square  Building,  4401  N. 
Fairfax  Drive,  Arlington,  Virginia. 

Regulatory  Flexibility  Act;  Executive 
Order  (E.O.)  12866  and  the  Paperwork 
Reduction  Act 

In  the  Federal  Register  dated  Apri'  7 
1994  (59  FR  16762),  the  Senice 
reported  measures  it  had  undertaken  to 
comply  with  requirements  of  the 
Regulatory  Flexibility  Act  and  the 
Executive  Order.  These  included 
preparing  an  Analysis  of  Regulatory 
Effects  and  an  updated  Final  Regulatory 
Impact  Analysis,  under  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq),  and 
publication  of  a  summary  of  the  latter. 
This  information  is  included  in  the 
present  document  by  reference.  This 
action  was  not  subject  to  review  by  the 
Office  of  Management  and  Budget  under 
E.O.  12865.  This  rule  does  not  contain 
any  information  collection  requiring 
approval  by  the  Office  of  Management 
and  Budget  under  44  U.S.C.  3504. 

Authorship 

The  primary  author  of  this  proposed 
rule  is  Robert  J.  Blohm,  Office  of 
Migratory  Bird  Management. 

List  of  Subjects  in  50  CFR  Part  20 

Exports,  Hunting,  Imports,  Reporting 
and  recordkeeping  requirements. 
Transportation,  Wildlife. 

The  rules  that  eventually  will  be 
promulgated  for  the  1994-95  hunting 
season  are  authorized  imder  the 
Migratory  Bird  Treaty  Act  (July  3.  1918). 
as  amended.  (16  U.S.C.  703-711);  the 
Fish  and  Wildlife  Improvement  Act 
(November  8.  1978).  as  amended.  (16 
use.  712);  and  the  Fish  and  Wildlife 
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.■\ct  of  1956  (August  8. 1956),  as 
amended.  (16  U.S.C.  742  a-d  and  e-j). 

Dated:  May  23,  1994. 

George  T.  Framplon.  Jr., 

Assistant  SfCKtary  for  Fish  and  Wildltfe  and 
Parks 
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I.  Background 
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INFORMATION: 


Register  of  May  12, 
I.  FDA  published  a 
propo^d  rulemaking,  in  the 
je  final  monograph,  lor 
Irug  products.  In 
10  (21  CFR  352.10)  of 
.  tentative  final 
R  28194  at  28295).  the 
the  following 
C  ifegory  I  (i.e.,  generally 
and  effe<;tive): 
ic  acid, 


(3)  Diethanolamine 
methoxycinnamate. 

(4)  DigalloyI  trioleate. 

(5)  Dioxybenzone. 

(6)  Ethyl  4-|bis(h5dro>ypropyl)| 
aininobenzoale, 

(7)  Glyceryl  aminobenzoate. 

(8)  Homosalate. 

19)  Lawsone  with  dihydroxyai  elone. 

(10)  Menthyl  anthraniJate. 

(11)  Octocrylene. 

(12)  Octyl  methoxycjnnamafe. 

(13)  Octyl  salicylate. 

(14)  Oxybcnzone, 
(15)PadimateO. 

(Ifi)  Phenylbenziniidf:Z()!e  «.()!fonif 
acid. 

(17)  Red  petrolatum. 

(18)  Sulisobenzone. 

(19)  Titanium  dioxide. 

(20)  Troiamine  salicylate. 

The  agency  also  stated  that,  in  order  for 
a  sunscreen  ingredient  to  h^'  included  in 
the  final  monograph,  it  wou.'d  be 
necessary  for  the  ingredient  to  be 
adequately  characterized  :iud  for  these 
standards  to  be  published  in  an  official 
(.ompendium  (58  FR  28194  at  28284). 
The  agency  noted  that  only  a  few 
Category  I  sunscreen  active  ingredients 
are  standardized  and  characterized  for 
quality  and  purity  and  are  included  in 
official  compendia  (i.e.,  aminobenzoic 
acid,  cinoxafe,  dioxybenzone, 
oxybenzone,  and  titanium  dioxide).  The 
agency  suggested  that  interested  parties 
should  develop  with  the  U.S.P. 
appropriate  standards  for  the  quality 
and  purify  of  sunscreen  active 
ingredients  that  are  not  already 
included  in  official  compendia  (i.e., 
diethanolamine  methoxycinnamate. 
digalloyl  trioleate,  ethyr4- 
|bis|hydroxypropyl)l  aminobenzoate. 
glyceryl  aminobenzoate,  homosalate, 
lawsone  with  dihydroxyacefone, 
menthyl  anthranilate,  octocrylene,  octyl 
methoxycinnamate,  octyl  salicylate, 
phenylbenzimidazole  sulfonic  acid,  red 
petrolatum,  sulisobenzone,  and 
troiamine  salicylate).  The  agency 
pointed  out  that  if  such  standards  are 
not  established,  ingredients  without 
available  public  standards  would  not  be 
included  in  the  final  monograph. 

In  letters  dated  January  13, 1994  (Ref. 
1),  the  agency  reminded  two 
manufacturers  associations 
(representing  many  OTC  dnig  and 
cosmetic  manufacturers  of  sunscreen- 
containing  drug  products)  that  all 
sunscreens  ingredients  must  have  a 
U.S.P.  monograph  before  being  included 
in  the  final  monograph  for  OTC 
sunscreen  drug  products.  FDA 
encouraged  the  associations  to  work 
with  the  U.S.P.  in  establishing  the 
ntH:essary  monographs.  Stating  that  the 
agency  believes  that  some  of  the 


proposed  Category  1  ingredients  are  no 
longer  used  for  formulating  sunscreen 
drug  products,  the  agency  questioned 
whether  manufacturers  would  be 
working  to  establish  U.S  P  standards  for 
these  ingredients.  The  agency  asked  for 
comment  regarding  which  ingredients 
companies  would  be  working  to 
establish  U.S.P.  monographs 

The  associations  replied  jointly  in  a 
letter  dated  February  15,  1994  (Ref.  2). 
The  letter  stated  that,  in  addition  to  the 
five  ingredients  FDA  i-sted  as  having 
established  U.S.P.  monographs,  a  sixth 
ingredient,  padimate  O.  also  has  a 
U.S.P.  monograph.  The  letter  lurther 
stated  that  industry  members  currently 
intend  to  work  with  U  S.P  to  devt  Jop 
compendial  monographs  for  t.he 
following  nine  ingredients: 

(1)  Diethanolamine. 

(2)  Octocrylene, 

(3)  Octyl  methoxycinnamate. 

(4)  Octyl  salicylate. 

(5)  Homosalate, 

(fi)  Menthyl  anthranilate, 
|7)  Phenylbenzimidazole  si;ikntc 
acid, 

(8)  Sulisobenzone, 

(9)  Troiamine  salicylate 

No  interest  was  expressed  in  the 
remaining  ingredients  (i.e.,  digalloyl 
trioleate,  ethyl  4-|bis(hydroxypropyl)| 
aminobenzoate,  glyceryl  aminobenzoate. 
lawsone  with  dihydroxyacetone.  and 
red  petrolatum). 

References 

(1)  Lotlors  from  W.  E.  Gilben>,o.-   FDA.  to 
).  D.  Cope,  .Nonprescription  Drug 
Manufacturers  Association,  and  E.  E. 
Kavannugh,  Cosmetic,  Toiletry  and  Fr.ig:.-,i)i  i- 
Association,  Comments  No.  LETnOand 
LETUl,  respectively,  in  Docket  No  7fiN- 
0038.  Dockets  Management  Branch. 

(2)  Letter  from  E.  E.  Kavanaugh  Co>-minM.. 
Toiletry  and  Fragrance  Association,  and  ).  D. 
('ope,  .Nonprescription  Drug  Manufacturers 
Association,  to  W.  E.  Gilbertson,  FDA. 
(xjmmenf  No.  C301,  in  Docket  \'o  78\-00:i8. 
D<x:kets  Management  Branch. 

11.  The  Agency's  Tentative  Conclusions 

Based  upon  the  apparent  lack  of 
interest  in  establishing  U.S.P. 
monographs  for  digalloyl  trioleate,  ethyl 
4-|bis(hydroxypropyl)]  aminobenzoate, 
glyceryl  aminobenzoate,  lawsone  with 
dihydroxyacefone,  and  red  petrolatum, 
the  agency  tentatively  concludes  that 
these  ingredients  will  not  be  included  in 
the  final  monograph  for  OTC  sunscreen 
drug  products  and  should  be  deleted 
from  the  tentative  final  monograph. 
Therefore,  the  agency  is  amending  the 
tentative  final  monograph  for  OTC 
sunscreen  drug  products  to  remove 
these  five  ingredients.  The  agency  is 
also  withdrawing  the  warnings  and 
directions  proposed  in  §§  352.52(c)|2) 
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and  352.52(d)(3)  for  lawsone  with 
dihydroxyacetone. 

FDA  has  examined  the  impacts  of  the 
amendment  of  the  tentative  final 
monograph  under  Executive  Order 
12866  and  the  Regulatory  Flexibility  Act 
(Pub.  L.  96-354).  Executive  Order  12866' 
directs  agencies  to  assess  all  costs  and 
benefits  of  available  regulatory 
alternatives  and.  when  regulation  is 
necessary,  to  select  regulatory 
approaches  that  maximize  net  benefits 
(including  potential  economic, 
environmental,  public  health  and  safety, 
and  other  advantages;  distributive 
impacts;  and  equity).  The  agency 
believes  that  this  amendment  of  the 
tentative  final  monograph  is  consistent 
with  the  regulatory  philosophy  and 
principles  identified  in  the  Executive 
Order.  In  addition,  the  amendment  of 
the  tentative  final  monograph  is  not  a 
significant  regulatory  action  as  defined 
by  the  Executive  Order  and.  thus,  is  not 
subject  to  review  under  the  Executive 
Order.  The  Regulatory  Flexibility  Act 
requires  agencies  to  analyze  regulatory 
options  that  would  minimize  any 
significant  impact  of  a  rule  on  small 
entities.  The  agency  is  not  aware  of  any 
currently  marketed  sunscreen  drug 
products  that  contain  any  of  the 
ingredients  being  withdrawn  from  the 
monograph.  Accordingly,  the  agency 
certifies  that  the  proposed  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Therefqre.  under  the  Regulatory 
Flexibility  Act,  no  further  analysis  is 
required. 

The  a<;ency  is  reopening  the  comment 
period  until  August  22.  1994  to  allow 
interested  persons  the  opportunity  to 
comment  ."specifically  on  the  proposal  in 
this  doc  u.ment  to  include  only  the  15 


active  ingredients  listed.  The  agency  is 
also  inviting  public  comment  regarding 
any  substantial  or  significant  economic 
impact  that  this  rulemaking  would  have 
on  OTC  sunscreen  drug  products.  Types 
of  impact  may  include,  but  are  not 
limited  to.  costs  associated  with 
reformulating,  relabeling,  or 
repackaging.  Comments  regarding  the 
impact  of  this  rulemaking  on  OTC 
sunscreen  drug  products  should  be 
accompanied  by  appropriate 
documentation.  The  agency  will 
evaluate  any  comments  and  supporting 
data  that  are  received  and  will  reassess 
the  economic  impact  of  this  rulemaking 
in  the  preamble  to  the  final  rule. 

The  agency  has  determined  under  21 
CFR  25.24(c)(6)  that  this  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  effei:t  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

Interested  persons  may,  on  or  before 
August  22,  1994.  submit  to  the  Dockets 
Management  Branch  (address  above) 
written  comments  or  objections 
regarding  this  proposal.  Written 
comments  on  the  agency's  economic 
impact  determination  may  be  submitted 
on  or  before  August  22,  1994.  Three 
copies  of  all  comments  or  objections  are 
to  be  submitted,  except  that  individuals 
may  submit  one  copy.  Comments  and 
objections  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document  and  may  be 
accompanied  by  a  supporting 
memorandum  or  brief.  Received 
comments  and  objections  may  be  seen 
in  the  office  above  between  9  a.m.  and 
4  p.m..  Monday  through.  Friday. 


List  of  Subjects  in  21  CFR  Part  352 

Labeling,  Over-the-counter  drugs.  " 
Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  it  is  proposed  that 
21  CFR  part  352  (as  proposed  in  the 
Federal  Register  of  May  12,  1993  (58  FR 
281941).  be  amended  as  follows: 

PART  352— SUNSCREEN  DRUG 
PRODUCTS  FOR  OVER-THE- 
COUNTER  HUMAN  USE 

1.  The  authority  citation  for  21  CFR 
part  352  continues  to  read  as  follows: 

Authority:  Sees.  201,  501 .  idj.  503.  505, 
510.  701  of  the  Federal  FimhI.  Daig,  and 
(Ujsmetic:  Act  (21  U.S.C.  3J1.  ilTil.  352.  353, 
■iSS.  3fi0.  371). 

§352.10    [Amended] 

2.  Section  352.10  Sunst.nji-;!  active 
ingredients  is  amended  by  removing 
paragraphs  (d),  (f).  (g).  (1).  and  (q)  and 
re.serving  them. 

§  352.20    [Amended] 

3.  Section  352.20  Permitted 
combinations  of  active  iii<;redients  is 
amended  bv  removing  paragraphs 
(a)(2)(iv),  (a)(2)(vl),  (a)(2)(vii).  (a)(2)(ix). 
and  {a)(2)(xvii)  and  reserving  them. 

§352.52    [Amended] 

4.  Section  352.52  Labeling;  of 
sunscreen  drug  products  is  amended  by 
removing  paragraphs  (( )(2)  and  (d)(3) 
and  reser\'ing  them. 

Dated:  May  18.  1994 
Michael  R.  Taylor, 

Deputy  Commissioner fcr  Poln  y 

IFK  Doc.  94-13933  Filed  ti-r-M.;.  8  45  ami 
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Pipeline  Safety  Suinrrit;  Nolice 


DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administratioi  i 

Pipeline  Safet  t  Summit 


AGENCY:  Keso.) 
Administralio 
ACTION:  Notice 


SUMMARY:  The 

Progranis  Adn 
rcpresentntivi;: 
local  gov(>rn!n< 
groups,  and  Ih 
Safety  Siinuiiit 
cptin  mci  iin^  i 
developing  a  f. 
establishes  pri 
initiatives  and 
needed  to  niak 
Summit  will  ic 
available  reson 
safety  and  env 
This  effort  will 
policies,  pro<:e 
legislation  ntili 
partnersbi|)s. 
DATE  AND 
SuMiniit  will  hi 
from  n  a.m.  unt 
Motel,  128  Fri.r 


Research  and  Spe(  iai 
nistration  (KSI'A)  invites 
of  industry,  stiilo  and 
nt,  other  interested 
public  to  a  I'ipitliiic 
The  purpose  oi  ibis 
<  to  assist  RSi'A  in 
bli(  /private  .igenda  that 
ties  for  pipeline  s.ihtly 
dentifies  the  r)ext  steps 
them  a  reality.  The 
Mitify  liovv  to  l(;viM;!g«; 
<es  to  optimize  public 
uiiiient.'il  iirolt'clion. 
explore  new  .i:ui  nniscd 
ores,  and  possililf 
'.ing  slrenglhcnecl 


in 


1  ■( 


LOCAt*ON:  Tlif  I'ipelMif  .S.itety 
lu;ld  on  June  2(1.  1!}M4, 
I  ."j  p.m..  at  the  K.idissoii 
age  Koad  iNfwaik 


ch  and  Sjnuial  Programs 
,  DOT. 
of  meeting. 


Airport),  Newark,  New  Jersey,  telephone 
(202) 690-5500. 

FOR  FURTHER  INFORMATION  CONTACT: 
Cheryl  Whetsel,  RSPA,  U.S.  Department 
of  Transportation,  room  8321,  400  7th 
Street,  S\V.,  Washington,  DC  205^0, 
telephone  (202)  3fi6-4431,  FAX  (202) 
360-7431.  To  pre-register  for  tlie 
Summit,  contact  Ms.  Whetsei  by  Jurie 
Ifi.  On-site  registration  will  begin  at 
7:30  a.m.  on  June  20. 
SUPPLEMENTARY  INFORMATION:  On  Man  h 
23,  1094,  an  interstate  natural  gas 
transmission  pipeline,  operated  by 
I'exas  Eastern  Cms  Pipeline  Company, 
exjiloded  in  Fdison,  NJ  I'relimiuary 
examination  indicated  evid(  riceof 
previously  inflicted  excavauon  damage 
to  the  pipeline.  While  the  iricident 
resulted  in  only  one  fatality  (a  heart 
attack),  it  raised  important  questions 
about  the  .safety  of  pipelines.  Following 
the  accident.  Department  of 
Transportation  Secretary  Federico  Penii 
|)roposc-d  signilicant  change:!  to  the 
federal  pipeline  safety  (irograni  for  botli 
the  short  and  the  long  terms. 

Secretary  Pefia  also  announced  that 
the  Department  would  convene  a 
Pipeline  Safety  Siunuiit,  calling  together 
experts  to  assess  the  curnmt  sVite  oi  the 
nations  pipeline  systenc  The  Summit 


will  incJude  four  panel  discussions: 
allaying  public  concerns  about  piptjliiu^ 
safety,  using  existing  and  evolving 
technologies  to  maximize  pipeline 
safety,  calculating  the  cost  of  pipeline 
safety,  and  creating  effective 
partnerships  for  reducing  pipeliiic;  risk. 
Limited  time  will  be  available  at  the  end 
of  the  day  for  the  audience  to  ask 
questions  of  I  he  panelists. 

To  help  ensure  that  all  concerned 
voices  are  heard,  RSPA  invites 
interest. ui  persons  to  submit  brie)  2  .i 
page  issue  [lapers  in  advance  for 
distribution  at  the  June  20  Sumtnit.  Ic 
reduc-e  n>productioit  costs,  please-  keep 
lht?se  papers  concise  and  targeted  u:< 
iss«ies  rehiv.int  io  luihancing  piptflim 
saf(My  and  niducing  the  risk  to  the 
environment  associ.ned  witfi  pipeinM 
fians|)o!l.ilion. 

Pa[»(Ts  should  arrive  a!  thi^  add rl^^ 
notc'd  above  by  June  IT,  l«n)4,  to  tx; 
distributed  .it  the  Summit.  RSPA  will 
aIsoac<:(;pi  pajMrrs  until  July  20  for 
inclusion  as  a(ipendi<  es  in  the  final 
report  ot  the  Summil  proceedings 
<;«*orj;i.'  VV.  Tenley.  Jr., 

Asf,<jt:iiitr  Adiuiiiistnitor  for  I'iiM.lim  ■  Safrly 
ll'K  Doi  94  i:}8:i4  r-'il(Hl  I,  7.04,  H  .i:);,!!!! 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
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50  titles  pursuant  to  44  U.S.C.  1510. 
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DEPARTMENT  OF  AGRICULTURE 

Food  and  Nutrition  Service 

7  CFR  Parts  271,  272,  273,  275,  276, 
278,  and  279 

[Amdt  No.  356] 

Food  Stamp  Program:  Technical 
Amendments  to  Various  Provisions  of 
Food  Stamp  Rules 

AGENCY:  Food  and  Nutrition  Senice, 
USDA. 

ACTION:  Final  mle. 


SUMMARY:  This  rule  is  implemonting 
technical  amendments  to  numerous 
provisions  of  the  regulations  governing 
the  Food  Stamp  Program.  These 
technical  amendments:  (Ij  Correct 
errors  in  spelling,  grammar,  regulatory 
references  and  typographical  errors:  (2) 
provide  consistency  or  conformity  with 
other  regulatory  provisions;  and  (3) 
finalize  proposed  technical  changes 
published  on  March  28,  1991.  These 
technical  amendments  do  not  change 
the  substance  of  the  affected  provisions. 
EFFECTIVE  DATE:  This  final  rule  is 
effective  Jiin»  9,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
(.Jiursiions  regarding  this  rulemaking 
should  be  addressed  to  Judith  M. 
Seyr:K)iii.  Eligibility  and  Certification 
Rogulnticn  Section,  Certification  Polu) 
Branch.  Program  Development  [Ijvisid;;. 
i-"(i()d  and  Nutrition  Service.  3101  Par*. 
Center  Drive,  Alexandria.  VA  22302  or 
FAX  (703)  30.5-24.54. 

SUPPLEMENTARY  INFORMATION 
C]a.ssincation 

Kxecutive  Order  12372 

The  Food  Stamp  P-ograni  is  listed  in 
the  Catalog  of  Federal  Domestic 
Assistance  under  No.  10..5,")1.  For  the 
reasons  set  forth  in  the  proposed  ndo 
and  related  notices  of  7  CFR  part  301.5. 
subpart  V  (48  FR  291 15),  this  Program 


is  excluded  from  the  scope  of  Executive 
Order  12372.  Vvhich  requires 
intergovernmental  consultation  with 
State  and  local  officials. 

Executive  Order  12866 

This  final  rule  has  been  determined  to 
be  not  significant  for  purposes  of 
Executive  Order  1286H  and,  therefore, 
has  not  been  reviewed  by  the  Office  of 
_    Management  and  Budget. 

Executive  Order  12778 

This  final  rule  has  been  reviewed 
under  Executive  Order  12778.  Civil 
Justice  Reform.  This  rule  is  intended  to 
have  preemptive  effect  with  respect  to 
any  State  or  local  laws,  regulations  or 
policies  which  conflict  with  its 
provisions  or  which  would  otherwise 
impede  its  full  implementation.  This 
final  rule  is  not  intended  to  have 
retroactive  effect  unless  so  specified  in 
the  "Effective  Date"  paragraph  of  this 
preamble.  Prior  to  any  judicial  challenge 
to  the  provisions  of  this  rule  or  the 
application  of  its  provisions,  all 
applicable  administrative  procedures 
must  be  exhausted.  In  the  Food  Stamp 
Program,  the  administrative  procedures 
are  as  follows:  (1)  For  program  benffif 
recipients— State  administrative 
procedures  issued  to  7  U.S.C. 
2020(e)(10)  and  7  CFR  273.15;  (2)  for 
State  agencies— administrative 
procedures  i.ssued  pursuant  to  7  U.S.C. 
2023  set  out  at  7  CFR  276.7  (for  rules 
related  to  non-quality  control  (QC) 
liabilities)  or  part  284  (for  rules  related 
to  QC  liabilities);  (3)  for  program 
retailers  and  wholesalers— " 
iidministrative  procedures  issued 
pursuant  to  7  U.S.C.  2023  set  out  at  7 
CFR  278.8. 

HeguIdtniT  FU'Mhihty  Act 

The  D(>partment  has  also  r..\  :,.n'fd 
this  final  rule  in  relation  to  lln^ 
requirements  of  the  Rcguhiiory 
Flexibility  Act  of  198!)  (Pub.  l'  9(i-.i.54, 
94  Stat.  1H)4.  September  19,  1980). 
VViliia:)!  E.  Ludvvig.  Administral.ir  of  the 
l-Kcid  and  Nutrition  .Servio-  (FNS).  has 
certified  t!i;i;  this  rule  do(!s  not  have  a 
signiiican!  economic  impac.l  on  a 
substantial  number  of  small  entities. 
State  and  hx  al  wr^If.ire  agent  ies  will  be 
the  most  atfet.ted  to  the  extent  that  :h(  y 
administer  the  Program.  The 
amendments  addressed  in  this  final  rule 
are  technical  corrections  and  do  not 
change  the  principles  nor  the  policy 
inlcri!  (if  the  provisions  affet  ted. 


Paperwork  lieduction  Art 

This  final  rule  does  not  contain 
reporting  or  recordkeeping  requirements 
subject  to  approval  by  the  Office  of 
Management  and  Budget  (OMB)  under 
the  Paperwork  Reduction  Act  (44  U  S  C 
3507). 

Public  Participation 

Those  portions  of  this  final  rule, 
which  were  not  previously  proposed  in 
5fi  FR  12857  on  March  28,  1991,  are 
being  published  without  providing  an 
opportunity  for  public  comment  and 
will  become  effective  on  the  date 
published  in  the  Federal  Register.  The 
action,  with  respect  to  those  portions 
not  previously  proposed,  is  technical  in 
nature  and  public  comment  would  not 
be  usefid  or  necessary.  The  action 
concerns  codification  of  prior  appro\  a!s 
obtained  from  OMB  of  the  information 
collection  and  recordkeeping  burdens 
contained  in  Food  Stamp  Program 
regulations.  These  approvals  were 
previously  announced  only  in  the 
preamble  section  of  the  regulations  as 
thev  were  individually  published  in  th.' 
Federal  Register  over  the  years.  For 
these  n?asons.  William  E.  Ludwig,  the 
Administrator  of  the  Food  and  Nutrition 
.Service  has  determined  that,  in 
accordance  with  5  ll.S.C.  553(b)(3)(H). 
good  cause  exists  both  for  publishing 
this  regulation  without  taking  public 
comment  and  for  making  the  rule 
effective  upon  publication.  Those 
portions  of  this  final  rule  whit  h  were 
previously  proposed  in  5fi  FR  12857  an 
.March  28,  1991  received  no  comments 
The  remaining  provisirms  of  that 
proposed  rule,  which  pertained  to  rttai! 
grocers,  are  being  withdraw:i  by  this 
riiii\ 

Background 

Ti'i  hiiii  al  Aiiirndiiwntsitnd  Cuin'itinu^ 

t)n  a  periodic  basis,  thi-  Departnii-nt 
reviews  the  Food  Stamp  Pn •gram 
regulations  to  ensure  the  t(>xt  is  « le.ir 
and  rorrer  I.  During  the  last  r(!\  iew,  the 
D(  partment  notinl  numereus  te*  hnir  ,d 
•■rrors  in  the  text  of  the  regulations  Fn 
order  to  correct  these  ermrs,  the 
Departiiient  is  making  techiiie  al 
amendments  to:  (1)  Correi  t  ennrs  in 
s|)elling.  grammar,  regulatory 
references,  and  other  typographir  al 
errors;  (2)  provide  consistency  or 
cf)nforniiIy  with  other  nigulatory 
provisions;  and  (3)  fin.ilize  propose<l 
technir  al  (  haiiges  published  on  Marr  h 
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28,  1991  (56  FR  12857).  The 
amendments  do  not  change  he 
substance  of  the  provisions  i  iffected. 
There  are  several  technical  c  mendments 
that  require  some  explanatic  n  about 
why  the  Department  is  maki  ng  these 
changes. 

On  June  29.  1982  the  Dep;  rtment 
published  a  final  regulation  it  47  FR 
28067,  "pursuant  to  the  Foo  1  Stamp  Act 
of  1977,  and  to  legislation  er  acted  on 
March  24,  1976,  approving  a  nd 
reiterating  the  'Covenant  to  1  istablish  a 
Commonwealth  of  the  North  ern  Mariana 
Islands  in  Political  Union  w  th  the 
United  States  of  America',  F  iblic  Law 
94-241  and  Public  Law  96-:  97."  That 
final  rule  added  part  284  to  I  le  food 
stamp  regulations.  Part  284  (  escribes 
the  general  terms  and  condit  ons  under 
which  a  modified  Food  Stan  p  Program 
shall  be  provided  by  the  Foo  1  and 
Nutrition  Service  (FNS)  to  th  e 
Commonwealth  of  the  North  3rn  Mariana 
Islands  (CNMI).  In  preparing  this  final 
rule,  the  Department  failed  t )  add  a 
reference  to  part  284  in  7  CF  ?  271.1(b), 
which  describes  the  scope  o;  food  stamp 
regulations.  The  Department  is  taking 
this  opportunity  to  include  a 
conforming  amendment  to  §  271.1(b)  to 
e.xplain  that  part  284  provide  s  for  a 
nutrition  assistance  program  for  CNMI. 

Current  regulations  at  7  CI  R 
273.1(e)(l)(i).  originally  pub!  ished  on 
October  17, 1978  at  43  FR  47  589,  grant 
food  stamp  eligibility  to  resic  ents  of 
federally  subsidized  housing  for  the 
elderly  built  under  either  sec  tion  202  of 
the  Housing  Act  of  1959  or  s(  ction  236 
of  the  National  Housing  Act. 
Subsequently  in  1988,  FNS  F  olicy 
Interpretation  Response  Syst  ^m  (PIRS) 
Memo  88-9,  dated  April  19.    988,  Was 
issued  to  explain  that  sectior  236  of  the 
National  Housing  Act  was  nc  longer 
effective  and  other  housing  programs  for 
the  elderly  had  been  developed  since 
§  273.1(e)(l)(i)  was  originally 
implemented.  For  this  reasor ,  the 
Department  is  removing  the  i  eference  to 
section  236  of  the  National  HDUsing  Act 
in7CFR273.1(e)(l)(i). 

The  Department  is  also  am  tnding  7 
CFR  273.17  by  removing  pare  graph  (i), 
which  discusses  the  losses  of  benefits 
that  occurred  prior  to  eliminj  tion  of  the 
purchase  requirement.  The  p  irchase 
requirement  for  food  stamps  vas 
terminated  with  the  enactment  of  the 
Food  Stamp  Act  of  1977.  The 
Department  originally  implenented 
§  273.17(i)  to  protect  househc  Ids  during 
the  change  from  the  purchase 
requirement  to  the  current  Food  Stamp 
Program  system  of  benefit  de  ivery.  The 
Department  believes  there  is  lo  further 
need  for  §  273.17(i)  at  this  tine  and  is 


removing  this  section  from  food  stamp 
regulations. 

Under  current  regulations  at  7  CFR 
273.20,  the  States  of  California  and 
Wisconsin  are  listed  as  "SSI  Cash-Out 
States".  Under  the  "SSI  Cash-Out" 
demonstration  project.  California  and 
Wisconsin  provide  recipients  of 
Supplemental  Security  Income  (SSI) 
payments  with  the  cash  value  of  their 
food  stamp  allotment,  in  lieu  of 
coupons,  by  increasing  the  SSI  grant 
award.  Residents  of  these  states  are 
considered  ineligible  for  food  stamp 
benefits. 

On  January  1.  1992.  the  State  of 
Wisconsin  officially  ended  its  "SSI 
Cash-out"  demonstration  project, 
thereby  making  SSI  recipients  eligible 
for  food  stamp  benefits.  In  order  to 
ensure  conformity,  the  Department  is 
removing  all  references  to  Wisconsin 
throughout  7  CFR  273.20. 

The  Department  is  making  several 
technical  changes  to  regulations  in  part 
278,  which  pertain  to  the  participation 
of  retail  food  stores,  wholesale  food 
concerns  and  insured  financial 
institutions.  The  Department  is  also 
adding  the  word  "accepted" 
immediately  before  the  words  "in 
accordance"  in  7  CFR  278.2(g)  which 
describes  how  firms  may  redeem 
coupons.  The  word  was  inadvertently 
omitted  from  the  regulations  when  they 
were  last  published. 

The  Department  is  deleting  the 
reference  in  7  CFR  278.6(e)  to  "FNS 
regional  offices"  being  the  agent  of  FNS 
in  disqualification  actions  taken  against 
retail  food  stores  and  wholesale  food 
concerns.  Instead,  the  regulation  will 
state  that  "FNS"  shall  take  action.  This 
change  in  wording  is  being  made  to 
reflect  the  fact  that  some  FNS  regional 
offices  have  delegated  authority  to  act  in 
these  matters  to  their  field  offices. 

Lastly,  the  Department  is  using  this 
rulemaking  to  finalize  proposed 
technical  changes  to  part  279  that  were 
originally  published  in  a  proposed  rule 
on  March  28,  1991  at  56  FR  12857.  The 
remaining  proposals  in  that  rulemaking 
(pertaining  to  authorizing  and  educating 
retail  grocers  and  assigning  penalties  to 
retailers  who  violate  program  rules) 
have  been  withdrawTi  by  the 
Department.  No  comments  were 
received  concerning  the  proposed 
technical  changes. 

The  amendments  are  being  made  to 
the  following  sections  of  7  CFR: 

271.1(b) 

27l.6(b)(l)(ii).(iii).  (vi),and(vii) 

271.7(d)(l)(ii) 

272.1(g)(7)(viii),  (o)(io).  (g)(17)(i)(B),  (g){36), 

(g)(74).  (g)(84)(i).  (g)(90) 
272.2(a)(2) 
272.6(c)(3) 


272.8(1) 

272.10(a)(2)(iii) 

273.1(c)(3)(i)and(ii),(e)(l)(i) 

273.8(i)(2)(i) 

273.11(b)(l)(ii)(A)and(B) 

273.15(r)(2) 

273.17(i) 

273.18(d)(2) 

273.20(a),  (b),  (c) 

273.22(f)(6)(iii)(A) 

275.8(a) 

275.9(c)(1) 

276.3(b)(3) 

276.7(h)(4) 

278.1(j)(l),(k)(l)(ii) 

278.2(g) 

279.2(a),  (b) 

279.3(a),  (b) 

279.7(b).  (c),(d) 

279.8(a),  (a)(1).  (b),(c).(d),(e).(f),(g) 

279.9(a),  (b) 

279.10(a) 

Effective  Date 

This  final  rule  does  not  change  the 
current  policy  under  which  State 
agencies  are  operating.  Therefore,  the 
final  rule  does  not  require  special 
implementation  procedures  by  State 
agencies.  This  rule  is  effective  upon  the 
date  of  publication. 

List  of  Subjects 

7  CFR  Part  271 

Administrative  practice  and 
procedure.  Food  stamps.  Grant 
programs — social  programs. 

7  CFR  Part  272 

Alaska,  Civil  rights.  Food  stamps. 
Reporting  and  recordkeeping 
requirements. 

7  CFR  Part  273 

Administrative  practice  and 
procedures,  Aliens,  Claims,  Food 
stamps,  Grant  programs — social 
programs.  Penalties,  Reporting  and 
recordkeeping  requirements.  Social 
security.  Students. 

7  CFR  Part  275 

Administrative  practice  and 
procedure.  Food  stamps.  Reporting  and 
recordkeeping  requirements. 

7  CFR  Part  276 

Administrative  practice  and 
procedure.  Food  stamps.  Fraud,  Grant 
programs — social  programs.  Penalties. 

7  CFR  Part  278 

Administrative  practice  and 
procedure.  Banks,  Banking,  Claims. 
Food  stamps.  General  line — 
wholesalers.  Groceries,  Groceries — 
retail.  Penalties. 

7  CFR  Part  279 

Administrative  practice  and 
procedure.  Food  stamps.  General  line — 
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wholesalers,  Groceries.  Groceries — 
retail. 

Accordingly,  parts  271,  272,  273,  275, 
276,  278  and  279  are  amended  as 
follows: 

1.  The  authority  citations  for  parts 
271,  272.  273,  275,  270,  278  and  279 
continues  to  read  as  follows: 

Authority:  7  L'.S.C.  2011-2032. 

PART  271— GENERAL  INFORMATION 
AND  DEFINITIONS 

§271.1     [Amended] 

2.  In  ^271.1,  paragraph  (b)  is 
amended  by  adding  a  new  sentence 
between  the  twelfth  and  last  sentences 
of  the  paragraph  to  read  as  follows: 

§  271.1     General  purpose  and  scope. 
»         «         «         «         » 

(b)  Scope  of  the  regulations.  *    *    * 
Part  284  provides  for  a  nutrition 
assistance  program  for  the 
Commonwealth  of  the  Northern  Mariana 
Islands  (CNMI). 

§271.6    [Amended] 

3.  In  §271.6: 

a.  Paragraph  (b)(l)(ii)  is  amended  by 
removing  the  words  "1 100  Spring  Street 
NW.  Room  200.  Atlanta,  Ga.  30367'  and 
adding  in  their  place  the  words  '•77 
Forsyth  Street  SVV.,  Suite  112,  Atlanta. 
GA  30303-3427": 

b.  Paragraph  (b)|l)(iii)  is  amended  by 
removing  the  words  "SO  East 
Washington  Street,  Chicago.  111.  60602" 
and  adding  in  their  place  the  words  "77 
West  Jackson  Blvd..  20th  Floor.  Chicago. 
IL  60604-3507"; 

c.  Paragraph  (b)(l)(vi)  is  amended  by 
removing  the  words  "33  North  Avenue. 
Burlington,  Mass.  01803"  and  adding  in 
their  place  the  words  "10  Causeway  St.. 
Boston.  MA  02222-1069"; 

d.  Paragraph  (bj(l)(vii)  is  amended  bv 
removing  the  words  "2420  West  2bth 
Avenue,  Suite  430-D,  Denver,  Colo. 
8021 1 "  and  adding  in  their  place  the 
words  "1244  Speer  Blvd.,  Suite  903, 
Denver.  CO  80204-3581". 

§271.7    [Amended] 

4.  In  §  271.7.  the  first  sentence  of 
paragraph  (d)(l)(ii)  is  amended  by 
removing  the  words  "upcoming  months 
allotments"  and  adding  in  their  place 
the  words  "upcoming  month's 
allotment". 

PART  272— REQUIREMENTS  FOR 
PARTICIPATING  STATE  AGENCIES 

§272.1    [Amended] 

5.  In  §272  1: 
a.  The  third  sentence  of  paragraph 

(8)(')(viii)  is  amended  by  adding  a 
comma  after  the  words  "Discrepanc  ics 
and  Other  Information"; 


b.  The  second  sentence  of  paragraph 
(gldO)  is  amended  by  removing  the 
word  "seperate"  and  adding  in  its  place 
the  word  "separate"; 

c.  The  second  sentence  of  paragraph 
lg)(17)(i)(B)  is  amended  by  removing  the 
words  "Secretary  of  Health.  Education, 
and  Welfare"  and  adding  in  their  place 
the  words  "Secretary  of  Health  and 
Himian  Services"; 

d.  The  second  sentence  of  paragraph 
(g)(36)  is  amended  by  removing  the 
hyphen  in  the  word  "State-wide"; 

e.  Paragraph  (g)(74)  is  amended  by 
redesignating  paragraphs  (g)(74)  (1),  (2) 
introductory  text,  (i)  and  (iij  as  (g)(74) 
(i),  (ii)  introductory  teM.  (A)  and  (B), 
respectively; 

f.  In  paragraph  (g)(84)(i)  the  second 
sentence  is  amended  by  removing  the 
words  "any  eligible  determination"  and 
adding  in  their  place  the  words  "any 
eligibility  determination"; 

g.  The  first  .sentence  of  paragraph 
(g)(90)  is  amended  by  removing  the 
words  "applying  the  provisions"  and 
adding  in  their  place  the  words 
"applying  the  provision". 

§272.2    [Amended] 

6.  In  §  272.2.  the  fifth  sentence  of 
paragraph  (a)(2)  is  amended  by 
removing  the  words  "State  Plan  of 
Operations"  and  adding  in  their  place 
the  words  "State  Plan  of  Operation". 

§272.6    [Amended] 

7.  In  §  272.6.  paragraph  (c)l3)  is 
amended  by  removing  the  words  "(iii), 
(iv)"  and  adding  in  their  place  the 
words  "(iii)  or  (iv)". 

§272.8    [Amended] 

8.  In  §  272.8.  the  heading  of  paragraph 
(i)  is  amended  by  removing  the  words 
"Plan  of  Operations"  and  adding  in 
their  place  the  words  "State  Plan  of 
Operation"  and  the  introductory  text  of 
p.-ragraph  (i)  is  amended  by  removing 
the  words  "State  Agency's  Plan  of 
Operations"  and  adding  in  their  place 
the  words  "State  Plan  of  Operation." 

§272.10    [Amended] 

9.  In  §272.10.  the  first  sentence  of 
paragraph  (;i)(2)(iii)  is  amended  by 
adding  the  word  "and"  between  the 
words  "each  planned  activity."  and 
"including  a  consideration" 

PART  273— CERTIFICATION  OF 
ELIGIBLE  HOUSEHOLDS 

§273.1    [Amended] 

10.  In  §273.1: 
a.  Paragraphs  (c)(3)  (>)  and  (ii)  are 

amended  by  removing  the  words 
"Thrifty  Food  Plan"  and  adding  in  their 
place  the  words  "maximum  food  stamp 
allotment": 


b.  Paragraph  (e)(l)(i)  is  amended  by 
removing  the  words  "or  section  236  of 
the  National  Housing  Act"  at  the  end  of 
the  paragraph. 

§273.8    [Amended] 

11.  In  §273.8.  paragraph  (i)(2)(i)  is 
amended  by  removing  the  word 
■■personnel"  and  adding  in  its  place  the 
word  "personal". 

§273.11    [Amended] 

1 2  In  §  273.1 1,  paragraphs  (b)(l )(ii) 
(A)  and  (B)  are  amended  by  removing 
ttiewords  "thrifty  fo.od  plan"  and 
adding  in  their  place  the  words 
■maximum  food  stamp  allotment". 

§273.15    [Amended] 

13.  In  §273.15,  the  first  sentence  of 
peragrnph  (r)(2)  is  amended  by  adding  a 
hyphen  between  the  words  "45"  and 
"dny". 

§273.17    [Amended] 

14.  In  §273.17,  paragraph  (i)  is 
removed. 

§273.18    [Amended] 

15.  In  §273.18,  the  last  sentence  of 
paragraph  (d)(2)  is  amended  by 
removing  the  words  "guilty  of 
misrepresentation  of  fraud"  and  adding 
in  their  place  the  words  "'guilty  of 
misrepresentation  or  fraud". 

§273.20    [Amended] 

16.  In  §  273.20,  paragraphs  (a),  (b), 
and  (c)  are  amended  by  removing  the 
word  "Wisconsin"  wherever  it  appears 

§273.22    [Amended] 

1 7.  In  §  273.22,  the  first  stmfence  of 
paragraph  (f)(6)(iii)(A)  is  amended  by 
removing  the  comma  between  the  words 
■"income"  and  "standard  ". 

PART  275— PERFORMANCE 
REPORTING  SYSTEM 

§  275.8    [Amended] 

18.  In  §  275.8,  the  last  sentence  of 
paragraph  (a)  is  amended  by  removing    " 
the  words  ""agencies  would  have  60 
days"  and  adding  in  their  plar  e  the 
words  "agencies  have  60  days" 

§  275.9    [Amended] 

19.  In  §275.9.  the  second  scntt  ntv  of  . 
paragraph  (c)(  1 )  is  amended  by 
removing  the  word*  "tu  determine  it  the 
project"  find  adding  in  their  place  the 
words  "to  d(?tormine  if  the  prnjt'(  \" 

PART  275— STATE  AGENCY 
LIABILITIES  AND  FEDERAL 
SANCTIONS 


§  276.3    [AmerKted] 

20.  In  §  276.3.  the  first  wmtent  e  in 
paragraph  (h)(3)  is  amended  by 


29714         Federal  Rej^ster  /  Vol.  59.  No.  110  /  Thursday.  June  9,  1994  /  Rules  and  Regulations 


'base 


removing  the  words 
determinations"  and 
place  "base  its  detenninat 


add!  ig 


it 

in  their 
ons". 


§  276.7    [Amended] 

21.  In  §  276.7.  the  last  sentence  in 
paragraph  (h)(4)  is  amendi  (d  by 
removing  the  words  "prio  ■  of  the 
expiration"  and  adding  in  their  place 
the  words  "prior  to  the  expiration" 

PART  278— PARTICIPATlbN  OF 
RETAIL  FOOD  STORES,  WHOLESALE 
FOOD  CONCERNS  AND  INSURED 
FINANCIAL  INSTITUTtON^ 

§278.1    (Amended] 

22.  In  §278.1: 

(a)  Paragraph  (j)(l)  is  an  ended  by 
removing  the  reference  to  'paragraphs 
(b).  (c),  (d).  and  (e)"  and  a(  ding  in  its 
place  the  reference  to  "pai  agraphs  (b). 
(c).  (d).  (e).  (0.  (g).  or  (h) 

(b)  Paragraph  (k)(l){ii)  is  amended  by 
removing  the  reference  to  'paragraphs 
(b).  (c).  (d).  or  (e)"  and  adc  ing  in  its 
place  a  reference  to  "paraj  raph  (b).  (c). 
(d).(e).(n.(g).or{h)". 


§278.2    [Amended] 
23.  In  §278.2: 

a.  The  first  sentence  of 
is  amended  by  adding  the 
"accepted"  immediately 
words  "in  accordance"; 

b.  The  last  sentence  of 
is  amended  by  removing 
"and"  from  the  words  'an 
battered  women". 


§278.5    (Amended] 

24.  fn  §  278.5.  the  fourth  sentence  of 
paragraph  (e)  is  amended  1  y  removing 
the  words  "Federal  Operat  ons  Division. 
FNS,  U.S.  Department  of  A  griculture. 
Washington.  DC  20250"  and  adding  in 
their  place  the  words  "Benefit 
Redemption  Division,  FSP  FNS.  U.S. 
Department  of  Agriculture,  3101  Park 
Center  Drive.  Alexandria,  fA  22302" 

PART  279— ADMINISTRAtlVE  AND 
JUDICIAL  REVIEW— FOOI  •  RETAILERS 
AND  FOOD  WHOLESALEI  iS 


pbragraph  (g) 

(vord 
p  eceding  the 


P' 
tie 


ragraph  (g) 
word 
shelters  for 


§279.1    (Amended] 

25.  In  §279.1.  the  first  ai 
sentences  are  amended  by 
words  "food  stamp"  and 
place  the  word  "adm 
time  they  precede  the  w 
officer". 


d  third 
emoving  the 
a(  ding  in  their 
inistn  tive"  each 
orqs  "review 


§279.2    (Amended] 
26.  In  §279.2: 

a.  The  section  heading  is  amended  by 
removing  the  words  "Food  Stamp"  and 
adding  in  their  place  the  wprd 
"Administrative"; 

b.  Paragraphs  (a)  and  (b)  ire  amendt<l 
tiy  removing  tlie  words  "fo(  >d  stamp" 


each  time  they  appear  and  adding  in 
their  place  the  word  "admini.strative". 

§279.3    (Amended] 

27.  In  §  279.3,  paragraphs  (a)  and  (b) 
are  amended  by  removing  the  words 
"food  stamp"  each  time  they  appear  and 
replacing  them  with  the  word 
"administrative". 

§279.7    [Amended] 

28.  In  §279.7: 

a.  Paragraph  (b)  is  amended  by 
removing  the  words  "food  stamp"  in  the 
first  sentence  and  adding  in  their  place 
the  word  "administrative"  and  by 
removing  the  word  "regional"  in  the  last 
sentence. 

b.  Paragraphs  (c)  and  (d)  are  amended 
by  removing  the  words  "food  stamp" 
each  time  they  appear  and  adding  in 
their  place  the  word  "administrative". 

§279.8    [Amended] 

29.  In  §279.8: 

a.  The  section  heading  is  amended  by 
removing  the  words  "food  stamp"  and 
adding  in  their  place  the  word 

"administrative"; 

b.  The  introductory  text  of  paragraph 
(a)  is  amended  by  removing  the  words 
"food  stamp"  each  time  they  appear  and 
adding  in  their  place  the  word 
"administrative"; 

c.  Paragraph  (a)(1)  is  amended  by 
removing  the  words  "FNS  regional"  and 
adding  in  their  place  the  words 
■'appropriate  FNS"; 

d.  Paragraph  (b)  is  amended  by 
removing  the  words  "food  stamp"  and 
adding  in  their  place  the  word 
"administrative"; 

e.  Paragraph  (c)  is  amended  by 
removing  the  words  "food  stamp"  each 
time  they  appear  and  adding  in  their 
place  the  word  "administrative"  and  by 
removing  the  word  "regional"  whenever 
it  appears  and  adding  in  its  place  the 
words  "appropriate  FNS"; 

f.  Paragraphs  (d)  and  (e)  are  amended 
by  removing  the  words  "food  stamp" 
each  time  they  appear  and  adding  in 
their  place  the  word  "administrative". 

g.  The  heading  of  paragraph  (f)  is 
amended  by  removing  the  word 
"regional"  and  adding  in  its  place  the 
words  "appropriate  FNS".  The  text  of 
paragraph  (f)  is  amended  by  removing 
the  words  "food  stamp"  and  adding  in 
their  place  the  word  "administrative", 
and  by  removing  the  word  "regional"; 

h.  Paragraph  (g)  is  amended  by 
removing  the  words  "food  stamp"  and 
replacing  them  with  the  word 
"administrative". 

§279.9    (Amended] 

30.  In  §  279.9.  paragraphs  (a)  and  (b) 
are  amended  by  removing  the  words 


"food  stamp"  each  time  they  appear  and 
adding  in  their  place  the  word 
"administrative". 

§279.10    (Amended] 

3Mn  §279.10.  paragraph  (a)  is 
amended  by  removing  the  words  "food 
stamp"  each  time  they  appear  and 
adding  in  their  place  the  word 
"administrative". 

Dated:  June  1, 1Q<)4. 
VVilliain  £.  Ludwig, 

Adtninistmtor. 

|FR  Doc.  94-13864  Filed  0-8-94;  8:4S  .uiil 

BILUNG  CODE  )4ia-30-U 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

12  CFR  Part  327 

RIN  3064-AB46 

Assessments 

AGENCY:  Federal  Deposit  Insurance 

Corporation. 

ACTION:  Final  rule. 

SUMMARY:  The  Board  of  Directors 
(Board)  of  the  Federal  Deposit  Insurance 
Corporation  (FDIC)  is  amending  its 
regulations  governing  computation  of  an 
institution's  assessment  base  to  provide 
for  the  subtraction  of  certain  liabilities 
arising  under  depository  institution 
investment  contracts.  The  subject 
liabilities  are  those  not  treated  as 
insured  deposits  under  section  ll(a)(81 
of  the  Federal  Deposit  Insurance  Act 
(FDI  Act).  Under  the  final  rule,  these 
liabilities  would  be  excluded  from  the 
deposit  base  on  which  deposit 
insurance  premiums  are  assessed, 
thereby  reducing  assessment  payments 
for  affected  institutions.  The  purpose  of 
the  amendment  is  to  give  effect,  by 
regulation,  to  apparent  congressional 
intent. 

EFFECnVE  DATE :  Ju  ly  1 1 .  1 994 . 
FOR  FURTHER  INFORMATION  CONTACT: 
William  Farrell,  Chief,  Assessments 
Management  Sectioi*',  Division  of 
Finance.  (703)  516-5546;  or  Gerald  J. 
Gervino.  Senior  Attorney.  (202)  898- 
3723;  Federal  Deposit  Insurance 
Corporation.  Washington  D.C.  20429. 
SUPPLEMENTARY  INFORMATION:  Prior  to 
December  1993,  liabilities  arising  under 
bank  or  thrift  investment  contracts 
(BICs)  that  qualified  as  deposits  under 
section  3(1)  of  the  FDI  Act,  12  U.S.C. 
1813(1),  were  insured  in  accordance 
with  the  statutory  and  regulatory 
provisions  governing  federal  deposit 
insurance  coverage.  Similarly,  BIG 
liabilities  that  qualified  as  deposits  were 
included  in  an  institution's  deposit  base 
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for  the  purpose  of  calculating  the 
institution's  deposit  insurance 
premiums. 

Effective  December  19.  1993.  a  new 
section  11(a)(8)  was  added  to  the  FDI 
Act  by  section  311(a)(1)  of  the  Federal 
Deposit  Insurance  Corporation 
Improvement  Act  of  1991  (FDICIA). 
Under  this  new  provision,  codified  at  12 
U.S.C.  1821(a)(8).  liabihtics  arising 
under  certain  depository  institution 
investment  contracts  are  no  longer 
treated  as  insured  deposits. 

A  companion  provision  to  the  new 
section  11(a)(8)  was  a  new  subparagraph 
(D)  added  to  section  7(b)(6)  of  the  FDI 
Act  (12  U.S.C.  1817a))(6))  bv  section 
311(a)(2)  of  FDICIA.  which  also  became 
effective  December  19.  1993.  Section 
7(b)(6)(D)  excluded  from  an  institution's 
insurance  assessment  base  any  hability 
of  the  institution  not  treated  as  an 
insured  deposit  pursuant  to  section 
11(a)(8). 

Although  section  11(a)(8)  continues  in 
force,  its  companion  provision  does  not. 
Section  7(b)(6),  as  amended  effective 
December  19.  1993.  was  superseded  as 
of  January  1.  1994.  by  a  totally  revised 
version  of  section  7(b)  that  provides  for 
a  risk-based  assessment  system.  The 
existing  section  7(b).  12  U.S.C.  1817(b), 
as  amended  by  section  302(a)  of  FDICIA. 
omits  all  provisions  of  the  superseded 
section  7(b)  that  dealt  with  the 
computation  of  an  institution's  deposit 
insurance  assessment  base.  Under  the 
existing  provisions,  definition  of  the 
assessment  base  is  to  be  determined  bv 
(he  FDIC. 

The  Board  believes  that  it  is 
appropriate  and  desirable  to  give 
continued  effect,  by  regulation,  to  die 
iijtent  of  Congress,  as  reflected  in 
superseded  section  7(b)(6).  that 
investment  contract  liabilities  not 
treated  as  insured  deposits  under 
section  11(a)(8)  of  the  FDI  Act  should  be 
excluded  from  the  universe  of  deposits 
on  which  insurance  assessments  are 
paid.  The  amendment  maintains  the 
balance  the  Board  believes  Congress 
intended  in  enacting  the  former  section 
7(b)(6)  as  a  companion  to  section 
n  (a)(8). 

The  FDIC  inviteti  comments  on  the 
proposal.  59  FR  9687  (March  1.  1994). 
Four  comments  were  received.  T\vo 
were  furnished  by  trade  associations 
and  two  by  financial  institutions.  One 
comment  letter  from  each  group 
supported  the  proposal.  One  association 
commenter  and  one  institutional 
commenter  opposed  the  proposal.  An 
association  commenter  strongly 
opposed  the  proposal,  indicating  that 
the  amendment  would  favor  larger 
banks-since.  according  to  the 


commenter,  small  banks  generally  do 
not  have  deposit  liabiUties  arising  under 
these  Investment  contracts.  It  also  asked 
that  the  change  not  be  addressed  until 
a  larger  review  of  the  assessment  base  is 
made  by  the  FDIC  Citing  congressional 
intent,  the  other  trade  association 
supported  the  proposal.  However,  they 
suggested  that  the  FDIC  make  it  clear 
that  the  exclusion  of  BICs  is  a  special 
case  and  should  not  be  construed  as 
indicative  of  other  actions  that  the  FDIC 
may  take  to  change  the  assessment  base. 

The  two  institutions  offered 
diametrically  opposed  comments.  One 
felt  that  the  exemption  should  be 
adopted  quickly  enough  to  be  used  in 
the  first  quarter  of  this  year.  The  other 
institution  was  totally  against  excluding 
BICs  from  the  insurance  assessment.  H 
felt  that  BICs  were  useful  for  large 
money  center  banks  with  the  resources 
to  enter  complicated  arrangements.  It 
felt  that  any  argument  that  BICs  should 
not  be  assessed,  if  they  are  not  insured, 
was  inappropriate.  The  commenter 
noted  that  it  pays  assessments  on  behalf 
of  customer  deposits  that  are  not 
insured  because  the  deposits  exceed 
5100,000.  In  the  commenter's  view, 
principles  of  fairness  require  that  BICs 
be  assessed  for  FDIC  insurance 
purposes. 

The  Board  has  carefully  considered 
the  comments  of  each  of  the  four 
ccimmenters.  The  Board  believes  that 
the  amendment  is  designed  to  give 
continued  effect  to  congressional  intent 
to  exclude  investment  contract 
liabilities,  that  are  not  treated  as  insured 
deposits,  from  the  deposit  base  on 
which  premiums  are  assessed.  Since  the 
amendment  is  designed  to  carry  out 
congressional  intent,  the  Board  does  not 
believe  it  is  appropriate  to  delay  the 
amendment  pending  further  study  of  the 
assessment  base.  This  amendment  does 
not  reflect  any  policy  judgment  of  the 
FDIC  relating  to  the  a.ssessment  base. 
The  Board  does  not  beUeve  that  the 
proposal  is  designed  to  favor  large 
banks.  Any  insured  institution, 
regardless  of  size,  may  deduct  deposit 
liabihties  arising  under  these 
investment  contracts  from  its 
assessment  base.  Any  bank  may 
potentially  use  the  investment  contracts 
described  in  the  regulation. 

Accordingly,  the  Board  is  amending 
its  assessments  regulation  to  exclude 
from  an  institution's  assessment  base,  as 
computed  under  §  327.4.  those 
investment  contract  habdities  not 
treated  as  insured  deposits  under 
section  1 1(a)(8)  of  the  FDI  Act. 


Papervvork  Reduction  Act  (44  U.S.C. 
3501  et  seq.)  are  contained  in  diis  final 
rule.  Con.sequently,  no  information  has 
been  submitted  to  the  Office  of 
Management  and  Budget  for  review. 

Regulatory  Flexibility  Act 

The  Board  hereby  certifies  that  the 
amendments  to  part  327  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
within  the  meaning  of  the  Regulator)' 
Flexibihty  Act  (5  U.S.C.  601  et  seq).  In 
light  of  this  certification,  the  Regulatory- 
Flexibility  Act  requirements  (at  5  U.S.C. 
603,  604)  to  prepare  initial  and  final 
regulatory  floxibilitv  analyses  do  not 
apply. 

List  of  Subjects  in  12  CFR  Part  327 

Asses.snients,  Bank  deposit  insuranu-. 
Financing  corporation.  Savings 
associations. 

For  the  reasons  stated  in  the 
preamble,  12  CFR  part  327  is  amendf-d 
as  follows: 

PART  327-{AMENDEDJ 

1.  The  authority  citation  for  part  327 
continues  to  read  as  follows: 

Authority:  12  U.S.C  1441,  1441b.  1«17- 
1819. 

2.  Section  327.4  is  amended  by 
removing  the  period  at  the  end  of 
paragraph  (b)(2)(iv)(B)  and  adding  a 
stmicolon  in  lieu  thereof,  and  by  adding 
paragraph  (b)(2)(v)  to  read  as  follows: 

§  327.4    Average  assessment  t>ase. 
•         •         •         «         . 

(b)*   *   • 

(2)  •    •    * 

(v)  Liabilities  arising  from  a 
depository  institution  investment 
contract  that  are  not  treated  as  insured 
deposits  under  section  11(a)(8)  of  the 
Federal  Deposit  Insurance  Act  (12 
U.S.C.  1821(a)(8)). 
•        •         •         •         • 

By  order  of  the  Board  of  Directors. 

Cited  at  Washington.  D.C,  this  24lh  d.iy  ot 
May  1994. 

Poderal  Deposit  Insurance  Corporution 

Robert  E.  Feldman. 

Acting  Ext'cutiiT  SitTt-tary 

UK  Doc.  94-14008  Filed  6-8-94:  H:45  ani\ 
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Paperwork  Reduction  Act 

No  collections  of  information 
pursuant  to  section  3504(h)  of  the 
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DEPARTMENT  OF  TRANS  >ORTATION 

Federal  Aviation  Adminislfation 

14CFRPart91 

[Docket  No.  27583;  Amendm4»t  91-241] 

Special  Visual  Flight  Rule^  (SVFR); 
Denver,  CO 

agency;  Federal  Aviation 
Administration  (FAA).  DO" 
ACTION:  Final  rule;  delay  oneffective 
date:  correction. 


SUMMARY:  This  document  ( 
fTror  to  a  Final  Rule,  on 
Flight  Rules  (SVFR);  Denver 
which  was  published  on 
13,  1994  (59  FR  24915).  Th! 
Amendment  number  is  inc  )rrect 
EFFECTIVE  DATE:  Mav  13.  19  94 


srrects  an 

Visual 
CO". 

ay.  May 


S  >ecial 


FOR  FURTHER  INFORMATION  i 
Ms.  Ellen  Crum,  Air  Traffic 
Branch  (ATP-230).  Airsj 
Aeronautical  Information 
Independence  Avenue  SW. 
Washington,  DC  20591.  Iol|phone  (202) 
267-8783. 


qONTACT: 
Rules 
-Rules  and 
vision,  800 


spa(  e 
Ei 


h 


SUPPLEMENTARY  INFORMATION 
94-11690,  which  was  piibl 
13.  1994  (59  FR  24915).  in 
next  to  the  "Docket  No.  27 
change  the  Amendment  mi 
"91-241". 

Donald  P.  B>Tne, 


Mannger.  Regulations  D)vi<ion 
Counsel. 


jFRDoc   94-13910  Filed 
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DEPARTMENT  OF  ENERG  f 

Federal  Energy  Regulator  f 
Commission  *" 

18  CFR  Part  284 

[Docket  No.  RM93-4-000) 


Standards  for  Electronic  Blulle 
Boards  Required  Under  P«  d 
Commission's  Regulations 


)iine3,  1994. 

AGENCY:  Federal  Energy  Re 
Commission.  Energy. 
ACTION:  Notice  of  availbbiii 
standardized  data  sets  and 
lommunication  protocols 


SUMMARY:  The  Federal  Enei  z 
Regulatory  Commission  (C( 
making  available  the  Stand 
.S«  ts  And  Communication 
providing  the  standards  for 
i]I<>i.ir()!ni  Bulletin  Boartis. 

EFFECTIVE  DATE:  |une  3.  19'fc 
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ADDRESSES:  The  document  can  be 
obtained  at:  Federal  Energy  Regulatory 
Commission,  Public  Reference  and  Files 
Maintenance  Branch,  941  North  Capitol 
Street  NE..  Washington  DC  20426. 
FOR  FURTHER  INFORMATION  CONTACT: 
Marvin  Rosenberg.  Office  of  Economic 
Policy,  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street 
NE..  Washington,  DC  20426,  (202) 
208-1283. 
Brooks  Carter,  Office  of  Pipeline  and 
Producer  Regulation,  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street  NE.,  Washington,  DC 
20426,  (202)  208-0292. 
SUPPLEMENTARY  INFORMATION:  In 
addition  to  publishing  the  full  text  of 
this  document  in  the  Federal  Register, 
the  Commission  also  provides  all 
interested  persons  an  opportunity  to 
inspect  or  copy  the  contents  of  this 
document  during  normal  business  hours 
in  room  3104,  941  North  Capitol  Street 
KE.,  Washington  DC  20426. 

The  Commission  Issuance  Posting 
System  (CIPS).  an  electronic  bulletin 
board  service,  provides  access  to  the 
texts  of  formal  documents  issued  by  the 
Commission.  CIPS  is  available  at  no 
charge  to  the  user  and  may  be  accessed 
using  a  personal  computer  with  a 
modem  by  dialing  (202)  208-1397.  To 
access  CIPS,  set  your  communications 
software  to  use  300,  1200.  or  2400  bps, 
full  duplex,  no  parity.  8  data  bits,  and 
1  stop  bit.  CIPS  can  also  be  accessed  at 
9600  bps  by  dialing  (202)  208-1781.  The 
full  text  of  this  notice  will  be  available 
on  CIPS  for  30  days  from  the  date  of 
issuance.  The  complete  text  on  diskette 
in  WordPerfect  format  may  also  be 
purchased  from  the  Commission's  copy 
contractor,  La  Dom  Systems 
Corporation,  also  located  in  room  3104. 
941  North  Capitol  Street  NE.. 
Washington  EX:  20426. 

Pursuant  to  §  284.8(b)(5)  of  the 
Commission's  regulations  (18  CFR 
284.8(b)(5)),  the  Commission  is  making 
available  the  "Standardized  Data  Sets 
And  Communication  Protocols" 
reflecting  the  standards  go-,   ruing 
pipeline  Electronic  Bulletin  Boards.' 
The  document  may  be  obtained  from  the 
Pubhc  Reference  and  Files  Maintenance 
Branch,  Federal  Energy  Regulatory 
Commission,  941  North  Capitol  Street 
NE  .  Washington  DC  20426. 

The  Standardized  Data  Sets  And 
Communication  Protocols  are  available 
in  WordPerfect  5.1  format  on  two 
diskettes  through  the  Comnussioiis 
duplication  contractor.  LaDorn  System 
Corporation  (LaDorn)  Disk  one  contains 


' The  Co-Tunission's  final  rule  in  this  dotkcl  was 
issued  or.  D-f  .•!nw».'  23.  IWIS  (50  FR  51b.  |rt!)  j.:ry 
fi,  1M941. 


the  introduction,  standardized  data  sets 
and  communication  protocols.  Disk  two 
contains  the  EDI  implementation  guide. 
The  diskettes  can  be  purchased  in  the 
following  ways: 

(1)  By  written  request  to  the 
Commission,  Federal  Energy  Regulatory 
Commission,  825  N.  Capitol  Street  NE., 
Washington.  EX:  20426,  ATTN:  Mr. 
William  McE)ermott,  Chief,  Public 
Reference  &  Files  Branch. 

Please  enclose  a  check,  payable  to 
LaDorn  System  Corporation  for  S7.00 
per  diskette  ordered  and  S4.40  to  cover 
postage  and  handling.  Allow  10-14  days 
for  processing  and  delivery. 

(2)  Directly  from  LaDorn  System 
Corporation  at  the  cashier's  window  in 
the  Commission's  Public  Reference 
Room  for  S7.00  per  diskette  plus 
applicable  sales  tax.  if  any.  The  Public 
Reference  Room  is  located  on  the  third 
floor,  941  N.  Capitol  Street  NE., 
Washington,  DC. 

(3)  By  telephone  request  to  LaDorn 
Energy  Information  Services  at  1—800- 
676-FERC.  Orders  placed  by  phone  will 
be  assessed  charges  as  follows: 

(a)  A  $25.00  processing  fee, 

(b)  S7.00  pt^r  diskette  ordered,  .in«l 

(c)  Cost  of  shipping  and  handling. 
(The  requestor  will  have  a  choice  of 
regular  mail,  2-Day  Express  Mail  or 
Federal  Express). 

Please  contact  the  Commission's 
Public  Reference  &  Files  Maintenance 
Branch  on  (202)  208-1371  or  LaDorn  (1- 
800-676-FERC)  for  information  and  the 
cost  of  purchasing  the  paper  version  of 
any  doc^iments. 

LaDorn  System  Corporation 
employees  cannot  answer  questioPiS 
regarding  the  use  of  the  record  formats 
and  software.  Any  questions  concerning 
the  application  of  the  information 
contained  in  these  documents  should  bt 
directed  to: 

Marvin  Rosenberg.  Office  of  Econoniit 
Policy.  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street 
NE..  Washington.  DC  20426.  (202) 
208-1283 

Brooks  Carter.  Office  of  Pipeline  and 
Producer  Regulation.  Federal  Enerpy 
Regulatory  Commission.  825  Noth 
Capitol  Street  NE..  VVashini;ton.  DC 
20426,  (202)  208-0292 

Lois  D.  Casbell. 

Sfcn-tiiry 

jFR  Do( .  94-i:i9"I  FilMl  U-b-M   »  AS  i>rii| 

BILLINC  COOE  e7t7-Ol-P 


Federal  Register  /  Vol.  59,  No.  110  /  Thursday.  June  9,  1994  /  Rules  and  Re.ul.tinn. 


29717 


DEPARTMENT  OF  JUSTICE 
Office  of  the  Attorney  General 
28  CFR  Part  0 

[AG  Order  No.  1884-94] 

Delegations  of  Authority;  Bureau  of 
Prisons 

AGENCY:  Department  of  Justice. 
ACTION:  Final  rule. 


SUMMARY:  This  order  amends  the 
delegations  of  authority  to  the  Director 
of  the  Bureau  of  Prisons  to  allow  for  the 
securing,  sale,  assignment,  transfer,  or 
conveyance  of  donations  on  behalf  of 
the  Bureau  of  Prisons.  This  order  is 
necessary  to  allow  for  the  more  efficient 
and  direct  handling  of  this  matter. 
EFFECTIVE  DATE:  June  9.  1994. 

FOR  FURTHER  INFORMATION  CONTACT:  Roy 
Nanovic,  Office  of  General  Counsel, 
Bureau  of  Prisons,  HOLC  Room  754,  320 
First  Street  NW.,  Washington,  DC 
20534,  telephone  (202) 307-3062. 

SUPPLEMENTARY  INFORMATION:  Section 
4044  of  Title  18,  United  States  Code. 
provides  that  the  Attorney  General  may, 
in  accordance  with  rules  prescribed  by 
the  Attorney  General,  accept  in  the 
name  of  the  Department  of  Justice  any 
form  of  devise,  bequest,  gift  or  donation 
of  money  or  property  for  use  by  the 
Bureau  of  Prisons  or  Federal  Prison 
Industries.  This  authority  had  been 
previously  delegated  to  the  Director  of 
the  Bureau  of  Prisons  by  Order  No 
1186-87  (52  FR  17951).  Additional 
authority  given  in  18  U.S.C.  4044  for 
securing  the  possession  of  such  property 
and  for  the  sale,  assignment,  transfer,  or 
conveyance  of  such  property  other  than 
money  is  herein  delegated  to  the 
Director  for  reasons  of  efficiency  of 
operation. 

This  order  is  a  matter  of  internal 
department  management.  It  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities.  It 
is  not  a  significant  regulatory  action 
within  the  meaning  of  or  subject  to 
Executive  Order  12866. 


PART  0— [AMENDED] 

1.  The  authority  citation  for  28  CFR 
part  0  continues  to  read  as  follows: 

Authority:  5  U.S.C.  301;  28  U.S.C.  509 
510.  515-519. 

2.  In  §  0.96,  paragraph  (s)  is  revised  to 
read  as  follows: 

§0.96    Delegations. 

***** 

(s)  Authority  to  accept;  in  accordance 
with  regulations  prescribed  by  the 
Director,  any  form  of  devise,  bequest, 
gift  or  donation  of  money  or  property  for 
use  by  the  Bureau  of  Prisons  or  Federal 
Prison  Industries,  and  authority  to  take 
all  appropriate  steps  to  secure 
possession  of  such  property,  and  to  sell, 
assign,  transfer,  or  convey  such  property 
other  than  money  (18  U.S.C.  4044). 
***** 

Dated:  May  31,  1994. 
Janet  Reno, 
Attorney  General. 
IFR  Doc.  94-13950  Filed  6-8-94;  8:45  ami 
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28  CFR  Part  16 
[AAG/A  Order  No.  88-«4] 

Exemption  of  System  of  Records 
Under  the  Privacy  Act 

AGENCY:  Department  of  Justice. 
ACTION:  Final  rule. 


List  of  Subjects  in  28  CFR  Part  0 

Authority  delegations  (Government 
agencies),  Government  employees. 
Organization  and  functions 
(Government  agencies),  Whistleblowing. 

Accordingly,  by  virtue  of  the 
authority  vested  in  the  Attorney  General 
by  law,  including  5  U.S.C.  301  and  28 
U.S.C.  509-510,  part  0  of  title  28  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows; 


SUMMARY:  The  Department  of  Justice, 
Drug  Enforcement  Administration 
(DEA)  amends  its  Privacy  Act 
Regulations.  First.  DEA  removes  the 
exemptions  from  subsections  (e)(4).  (G), 
(H).  (f),  and  (h)  of  the  Privacy  Act  (5 
U.S.C.  552a).  Second,  DEA  is  providing 
a  greater  degree  of  specificity  with 
respect  to  the  reasons  given  for  those 
exemptions  which  have  been  retained, 
and  with  respect  to  subsections  (j)  and 
(k)  of  the  Act  upon  which  such 
exemptions  are  based. 

The  exemptions  from  subsections 
(e)(4)(G),  (H).  and  (fj,  and  (h)  are 
removed  because  they  are  unnecessary 
in  that  DEA  complies  with  the 
provisions  thereof  The  additional 
specificity  is  provided  regarding  the 
remaining  exemptions  (and  the 
subsections  upon  which  they  are  based) 
to  provide  clarity  and  add  to  public 
understanding. 

Information  in  this  system  relates  to 
official  Federal  investigations  and 
matters  of  law  enforcement  of  the  DEA 
and  the  exemptions  are  necessary  to 
avoid  interference  with  DEA's  law 
enforcement  responsibilities.  Reasons 
for  the  exemptions  are  set  forth  in  the 
text  below. 


EFFECTIVE  DATE:  June  9,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  E.  Neely  on  (202)  616-0178. 
SUPPLEMENTARY  INFORMATION:  The 
revisions  to  28  CFR  16.98  affect  twelve 
DEA  Privacy  Act  systems  of  records, 
including  the  Investigative  Reporting 
and  Filing  System,  Justice/DEA-008.  A 
revised  description  of  that  system  is 
published  in  today's  Federal  Register. 
This  order  relates  to  individuals  rather 
than  small  business  entities. 
Nevertheless,  pursuant  to  the 
requirements  of  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601-612,  it  is 
hereby  stated  that  the  order  will  not 
have  "a  significant  economic  impact  on 
a  substantial  number  of  small  entities." 

In  addition,  pursuant  to  5  U.S.C 
553(b)(B)  and  (d)(3),  it  has  been 
determined  that  it  is  impracticable  and 
unnecessary  to  provide  for  public 
comment  and  that  it  is  not  in  the  public 
interest  to  delay  the  effective  date  of  this 
rule. 

List  of  Subjects  in  Part  16 

Administrative  practices  and 
procedure.  Courts,  Freedom  of 
Information  Act.  Government  in  the 
Sunshine  Act.  Privacy  Act. 

Pursuant  to  the  authority  vested  in  the 
Attorney  General  by  5  U.S.C.  552a  and 
delegated  to  me  by  Attorney  General 
Order  No.  793-78.  28  CFR  16.98  is 
revised  as  set  forth  below.    " 

Dated:  June  3,  1994. 
Stephen  R.  Colgate, 
Assistant  Attorney  General  for 
■  Administration. 

1.  The  authority  for  part  16  continues 
to  read  as  follows: 

Authority:  5  U.S.C.  301.  552,  552a.  552b(e) 
553;  18  U.S.C  4203(a)(1);  28  U.S.C  509.  510 
534:31  U.S.C.  3717,9701. 

2.  28  CFR  16.98  is  revised  as  set  forth 
below. 


§16.98    Exemption  of  the  Drug 
Enforcement  Administration  (DEA>— limited 
access. 

(a)  The  following  systems  of  records 
are  exempt  from  5  U.S.C.  552a(c)(3)  and 
(d): 

(1)  Automated  Records  and 
Consummated  Orders  System/Diversion 
Analysis  and  Detection  System 
(ARCOS/DADS)  (Justice/DEA-003) 

(2)  Controlled  Substances  Act 
Registration  Records  (Justice/DEA-005) 

(3)  Registration  Status/Investigatory 
Records  (Justice/DEA -01 2) 

(b)  These  exemptions  apply  only  to 
the  extent  that  information  in  these 
systems  is  subject  to  exemption 
pursuant  to  5  U.S.C.  552a(k)(2). 
Exemptions  from  the  particular 
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subsections  are  justified  for|he 
following  reasons: 

(1)  From  subsection  (c)(3)  b 
release  of  the  disclosure  ace 
would  enable  the  subject  of 
investigation  to  gain  valuab 
information  concerning  the  lature  and 
scope  of  the  investigation  ar  d  seriously 
hamper  the  regulatory  funct  ons  of  the 
DE.A. 

(2)  From  subsection  (d) 
access  to  records  contained 
systems  may  provide  the  su 
investigation  information 
enable  him  to  avoid  compji 
the  Drug  Abuse  Prevention 
Act  of  1970  (Pub.  L.  91-513 

(c)  Systems  of  records  ide  itified  in 
paragraphs  (c)(1)  through  (c|(6)  below 
are  exempted  pursuant  to 
of5U.S.C.  552a(j)(2)from 
(c)(3)  and  (4).  (d).  (e)(1),  (2) 
(e)(5).  (e)(8)  and  (g)  of  5  U.S 
addition,  systems  of  records 
in  paragraphs  (c)(1),  (c)(3),  ( 
(c)(5)  below  are  also  exem 
to  the  provisions  of  5  U.S.C. 
from  subsections  (c)(3).  (d) 
Finally,  systems  of  records  i 
paragraphs  (c)(1),  (c)(2),  (c 
below  are  also  exempted 
provisions  of  5  U.S.C.  55 
subsections  (c)(3).  (d)  and  (e 

(1)  .Air  Intelligence  Prog 
DEA-001) 

(2)  Investigative  Reporting 
System  (Ju5tice/DEA-008) 

(3)  Planning  and  Inspectioji 
Records  (Justice/DEA-010) 

(4)  Operations  Files  (Justi 
Oil) 

(5)  Security  Files  (Justi 

(6)  System  to  Retrieve 
from  Drug  Evidence  (Stride/^ 
(Justice/DEA-014) 

(d)  E.xemptions  apply  to  the 
systems  of  records  only  to  th ;  extent 
that  information  in  the  syste:  ns  is 
subject  to  e.xemption  pursuai  it  to  5 
U.S.C.  552a(j)(2),  (k)(l).  and  k)(2):  Air 
Intelligence  Program  (Justice 'DEA-001}; 
Planning  and  Inspection  Div  sion 
Records  (Justice/UEA-010);  4nd 
Securi?\  Files 

Exemptions  apply  to  the  Inv 
Reporting  and  Filing  System 
DEA-008)  only  to  Lhe  extent 
information  in  the  system  is 
exemption  pursuant  to  5  U. 
(2)  and  (k)(l).  Exemptions  a 
Operations  Files 
to  the  extent  that  inform atioi 
svbtem  is  subject  to  exemptir 
to  5  U.S.C.  552a(j)(2)  and  (k)fe) 
Exemptions  apply  to  the  Sysi  em  to 
Retrieve  Information  from  Di  jg 
Evidence  (STRIDE/Ballistics  (Justice/ 
DEA-014)  only  to  the  extent  hat 
information  in  the  system  is  ubjeit  to 
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exemption  pursuant  to  5  U.S.C. 
552a(j)(2).  Exemption  from  the 
particular  subsections  are  justified  for 
the  following  reasons: 

(1)  From  subsection  (c)(3)  because 
release  of  disclosure  accounting  would 
provide  to  the  subjects  of  an 
investigation  significant  information 
concerning  the  nature  of  the 
in\,'estigation  and  thus  would  present 
the  same  impediments  to  law 
enforcement  as  those  enumerated  in 
paragraph  (d)(3)  regarding  exemption 
from  subsection  (d). 

(2)  From  subsection  (c)(4)  to  the 
extent  that  it  is  not  applicable  because 
an  exemption  is  being  claimed  from 
suksection  (d). 

(3)  From  the  access  provisions  of 
subsection  (d)  because  access  to  records 
in  this  system  of  records  would  present 
a  serious  impediment  to  law 
enforcement.  Specifically,  it  could 
inform  the  record  subject  of  an  actual  or 
potential  criminal,  civil,  or  regulatory 
investigation  of  the  existence  of  that 
investigation;  of  the  nature  and  scope  of 
the  information  and  evidence  obtained 
as  to  his  activities;  of  the  identity  of 
confidential  sources,  witnesses,  and  law 
enforcement  personnel;  and  of 
information  that  may  enable  the  subject 
to  avoid  detection  or  apprehension. 
Similarly,  it  may  alert  collateral 
suspects  yet  unprosecuted  in  closed 
cases.  It  could  prevent  the  successful 
completion  of  the  investigation; 
endanger  the  life,  health,  or  physical 
safety  of  confidential  sources,  witnesses, 
and  law  enforcement  personnel,  and/or 
lead  to  the  improper  influencing  of 
witnesses,  the  destruction  of  evidence, 
or  the  fabrication  of  testimony;  or  it  may 
simply  reveal  a  sensitive  investigative 
technique.  In  addition,  granting  access 
to  such  information  could  result  in  the 
disclosure  of  confidential/security- 
sensitive  or  other  information  that 
would  constitute  an  unwarranted 
invasion  of  the  personal  privacy  of  third 
parties.  Finally,  access  to  the  records 
could  result  in  the  release  of  properly 
classified  information  which  would 

c  ompromise  the  national  defense  or 
disrupt  foreign  policy.  From  the 
amendment  provisions  of  subsection  (d) 
because  amendment  of  the  records 
would  interfere  with  ongoing 
investigations  and  law  enforcement 
activities  and  impose  an  impossible 
administrative  burden  by  requiring 
investigations  to  be  continuously 
reinvestigated. 

(4)  From  subsection  (e)(1)  because  the 
application  of  this  provision  could 
impair  investigations  and  interfere  with 
the  law  enforcement  responsibilities  of 
the  DEA  for  the  following  reasons: 


(i)  It  is  not  possible  to  detect 
relevance  or  necessity  of  specific 
information  in  the  early  stages  of  a  civil, 
criminal  or  other  law  enforcement 
investigation,  case,  or  matter,  including 
investigations  during  which  DEA  may 
obtain  properly  classified  information. 
Relevance  and  necessity  are  questions  of 
judgment  and  timing,  and  it  is  only  after 
the  information  is  evaluated  that  the 
relevance  and  necessity  of  such 
information  can  be  established. 

(ii)  During  the  DEA's  investigative 
activities  DE.'\  may  detect  the  violation 
of  either  drug-related  or  non-drug     • 
related  laws.  In  the  interests  of  effective 
law  enforcement,  it  is  necessary  that 
DEA  retain  all  information  obtained 
because  it  can  aid  in  establishing 
patterns  of  activity  and  provide  vahiablo 
leads  for  Federal  and  other  law 
enforcement  agencies  or  otherwise  assist 
such  agencies  in  discharging  their  law 
enforcement  responsibiUties.  Such 
information  may  include  properly     • 
classified  information,  the  retention  of 
which  could  be  in  the  interests  of 
national  defense  and/or  foreign  policy. 

(5)  From  subsection  (e)(2)  tiecause.  in 
some  instances,  the  application  of  this 
provision  would  present  a  serious 
impediment  to  law  enforcement  for  the 
following  reasons: 

(i)  The  subject  of  an  investigation 
would  be  placed  on  notice  as  to  the 
existence  of  an  investigation  and  would 
therefore  be  able  to  avoid  detection  or 
apprehension,  to  improperly  influence 
witnesses,  to  destroy  evidence,  or  to 
fabricate  testimony. 

(ii)  In  certain  circumstances  the 
subject  of  an  investigation  cannot  be 
required  to  provide  information  to 
investigators,  and  information  relating 
to  a  subject's  illegal  acts  must  be 
obtained  from  other  sources. 

(iiij  In  any  investigation  it  is 
necessary  to  obtain  evidence  from  a  . 
variety  of  sources  other  than  the  subject  ' 
of  the  investigation  in  order  to  verify  t!ie 
evidence  necessary  for  successful 
prosecution. 

(6)  From  subsection  (e)(3)  because  the 
requirement  that  individuals  supplying 
information  be  provided  a  form  stating 
the  requirements  of  subsection  (3)(3) 
would  con.stitute  a  serious  impediment 
to  law  enforcement  in  that  it  could 
compromise  the  existence  of  an  aciu:il 
or  potential  confidential  investigation, 
reveal  the  identity  of  confidential 
sources  of  information  and  endanger  the 
life,  health  or  physical  safety  of 
confidential  informants,  witnesses,  and 
investigators/law  enforcement 
personnel. 

(7)  From  subsection  (e)(5)  because  in 
the  collection  of  information  for  law 
enforcement  purposes  it  is  impossible  to 
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determine  in  advance  what  information 
is  accurate,  relevant,  timely  and 
complete.  With  the  passage  of  time, 
seemingly  irrelevant  or  untimely 
information  may  acquire  new 
significance  as  further  investigation 
brings  new  details  to  light  and  the 
accuracy  of  such  information  can  only 
be  determined  in  a  court  of  law.  The 
restrictions  imposed  by  subsection  (e)(5) 
would  restrict  the  ability  of  trained 
investigators  and  intelligence  analysts  to 
exercise  their  judgment  in  reporting  on 
investigations  and  impede  the 
development  of  criminal  intelligence 
necessary  for  effective  law  enforcement. 

(8)  From  subsection  (e)(8)  because  the 
application  of  this  provision  could 
prematurely  reveal  an  ongoing  criminal 
investigation  to  the  subject  of  the 
investigation,  and  could  reveal 
investigative  techniques,  procedures,  or 
evidence. 

(9)  From  subsection  (g)  to  the  extent 
that  this  system  is  exempt  from  the 
access  and  amendment  provisions  of 
subsection  (d)  pursuant  to  subsections 
(j)(2).  (k)(l)  and  (k)(2)  of  the  Privacy  Act. 

(e)  The  following  systems  of  records 
are  exempt  from  5  U.S.C.  552a  (d)(1) 
and  (e)(1): 

(1)  Grants  of  Confidentiality  Files 
(GCF)  (Justice/DEA-017).  and 

(2)  DEA  Applicant  Investigations 
(Justice/DEA-018). 

(f)  These  exemptioQns  apply  only  to 
the  extent  that  information  in  these 
systems  is  subject  to  exception  pursuant 
to  5  U.S.C.  552a(k){5).  Exemptions  from 
the  particular  subsections  are  justified 
for  tJie  following  reasons: 

(1)  From  subsection  (d)(1)  because 
many  persons  are  contacted  who. 
without  an  assurance  of  anonymity, 
refuse  to  provide  information 
concerning  an  applicant  for  a  grant  of 
confidentiality  with  DEA.  By  permitting 
access  to  information  which  may  reveal 
the  identity  of  the  source  of  that 
information — after  a  promise  of 
confidentiality  has  been  given— DEA 
would  breach  the  promised 
confidentiality.  Ultimately,  such 
breaches  would  restrict  the  free  flow  of 
information  which  is  vital  to  a 
determination  of  an  applicant's 
qualifications  for  a  grant. 

(2)  From  subsection  (e)(1)  because  in 
the  collection  of  information  for 
investigative  and  evaluation  purposes,  it 
is  impossible  to  determine  in  advance 
what  exact  information  may  be  of 
assistance  in  determining  the 
qualifications  and  suitability  of  a 
candidate.  Information  which  may 
appear  irrelevant,  when  combined  with 
other  apparently  irrelevant  information, 
can  on  occasion  provide  a  composite 
picture  of  an  applicant  which  assists  in 


determining  whether  a  grant  of 
confidentiality  is  warranted. 

(g)  The  following  system  of  records  is 
exempted  pursuant  to  the  provisions  of 
5  U.S.C.  552a(j)(2)  from  subsections  (c) 
(3)  and  (4).  (d).  (e)  (1).  (2)  and  (3).  (e)(5), 
(e)(8)  and  (g)  of  5  U.S.C.  552a.  In 
addition,  this  system  of  records  is 
exempted  pursuant  to  the  provisions  of 
5  U.S.C.  552a  (k)(l)  and  (k)(2)  from 
subsections  (c)(3),  (d).  and  (e)(1): 

Freedom  of  Information/Privacy  Act  Records 
(Justice/DEA-006) 

(h)  These  exemptions  apply  only  to 
the  extent  that  information  in  this 
system  is  subject  to  exemption  pursuant 
to  5  U.S.C.  552a  (j)(2).  (k)(l).  and  (k)(2). 
Exemptions  from  the  particular 
subsections  are  justified  for  the 
following  reasons: 

(1)  From  subsection  (c)(3)  for  the 
reasons  given  in  paragraphs  (b)(1)  and 

(2)  From  subsection  {c)(4)  to  the 
extent  that  is  not  applicable  because  an 
exemption  is  being  claimed  from 
subsection  (d). 

(3)  From  subsection  (d)  for  the  reasons 
given  in  paragraphs'(b)(2).  (d)(3).  and 
(f)(1). 

(4)  From  subsection  (e)(1)  for  reasons 
given  in  paragraphs  (d)(4)  and  (f)(2). 

(5)  From  subsection  (e)(2)  for  reasons 
given  in  paragraph  (d)(5). 

(6)  From  subsection  (e)(3)  for  reasons 
given  in  paragraph  (d)(6). 

(7)  From  subsection  (e)(5)  for  reasons 
given  in  paragraph  (d)(7). 

(8)  From  subsection  (e)(8)  for  the 
reasons  given  in  paragraph  (d)(8). 

(9)  From  subsection  (g)  to  the  extent 
that  this  system  is  exempt  from  the 
access  and  amendment  provisions  of 
subsection  (d)  pursuant  to  subsections 
(j)(2).  (k)(l)  and  (k)(2)  of  the  Privacy  Act. 

(PR  Doc.  94-14012  Filed  6-6-94;  8:45  ami 
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DEPARTMENT  OF  THE  INTERfOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  756 

Hopi  Tribe  Abandoned  Mine  Land 
Reclamation  (AMLR)  Plan 

agency:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM), 
Interior. 

ACTION:  Final  rule. 


SUMMARY:  The  Secretary  of  the  Interior 
concurs  with  the  Hopi  Tribe's 
certification  that  the  Tribe  has  abated  or 
reclaimed  all  coal-related  abandoned 
mine  land  problems  under  the  Hopi 


Tribe  AMLR  plan  (hereinafter,  referred 
to  as  the  "Hopi  Tribe  plan").  The  Hopi 
Tribe  made  the  certification  in 
accordance  with  the  Surface  Mining 
Control  and  Reclamation  Act  of  1977 
(SMCRA).  The  Hopi  Tribe  is  now 
authorized  to  utilize  AMLR  funds  for 
noncoal  reclamation  purposes. 
EFFECTIVE  DATE:  June  9. 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  E.  Ehmett.  Telephone:  (505) 
756-1486. 

SUPPLEMENTARY  INFORMATION: 

L  Background  on  Title  IV  of  SMCRA 

Title  IV  of  SMCRA  established  an 
AMLR  program  for  the  purposes  of 
reclaiming  and  restoring  lands  and 
waters  adversely  affected  by  past 
mining.  The  program  is  funded  by  a 
reclamation  fee  levied  on  the 
production  of  coal.  Lands  and  water 
eligible  for  reclamation  under  Title  IV 
are  those  that  were  mined  or  affected  by 
mining  and  abandoned  or  inadequately 
reclaimed  prior  to  August  3. 1977.  and 
for  which  there  is  no  continuing 
reclamation  responsibility  under  State, 
Federal,  Tribal,  or  other  laws. 

Title  IV  provides  for  State  or  Tribal 
submittal  to  OSM  of  an  AMLR  plan.  The 
Secretary  adopted  regulations  in  30  CFR 
part  870  through  888  that  implement 
Title  IV  of  SMCRA.  Under  these 
regulations,  the  Secretary  reviewed  the 
plans  submitted  by  States  and  Tribes 
and  solicited  and  considered  comments 
of  State  and  Federal  agencies  and  the 
public.  Based  upon  the  comments 
received,  the  Secretary  determined 
whether  a  State  or  Tribe  had  the  ability 
and  necessary  legislation  to  implement 
provisions  of  Title  IV.  After  making 
such  a  determination,  the  Secretary 
decided  whether  to  approve  the  State  or 
Tribe  program.  Approval  granted  the 
State  or  Tribe  exclusive  authority  to 
administer  its  approved  plan. 

Ordinarily,  under  section  405  of 
SMCRA,  a  State  or  Tribe  must  have  an 
approved  surface  mining  regulatory 
program  prior  to  submittal  of  an  AMLR 
plan  to  OSM.  However,  on  July  11, 
1987,  the  President  signed  a 
supplemental  appropriations  bill  (Pub. 
L.  100-71)  that  authorized  the  Crow  and 
Hopi  Tribes  and  the  Navajo  Nation  to 
adopt  AMLR  programs  without  approval 
of  Tribal  surface  mming  regulatory 
programs. 

Upon  approval  of  a  State's  or  Tribe's 
plan  by  the  Secretary,  the  State  or  Tribe 
may  submit  to  OSM.  on  an  annual  basis, 
an  application  for  funds  to  be  expended 
by  that  State  or  Tribe  on  specific 
projects  that  are  necessary  to  implement 
the  approved  plan.  Such  annual 
requests  are  reviewed  and  approved  by 


29720        Federal  Register  /  Vol.  59,  No.  110  /  Thursday.  June  9.  1994  /  Rules  and  Regulations 


OSM  in  accordance  with  th  ? 
requirements  of  30  CFR  par  886. 

II.  Background  on  the  Hopi  Tribe  Plan 

On  June  28, 1988,  the  Sec  retary  of  the 
Interior  approved  the  Hopi  Tribe  plan  as 
submitted  on  June  10,  1982  and  revised 
on  July  25,  1983,  and  Marcl  and  May 
1988.  General  background  i  iformation 
on  the  Hopi  Tribe  plan,  inc!  uding  the 
Secretar\''s  findings,  the  dis  position  of 
comments,  and  the  approva  of  the  Hopi 
Tribe  plan  can  be  found  in  ihe  June  28, 
1988.  Federal  Register  (53  i  R  24262). 
Approval  of  the  Hopi  Tribe  jlan  is 
codified  at  30  CFR  756.15. 
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III.  Request  for  Certificatioi  i 

By  letter  dated  February 
Chairman  and  Chief  Execut 
the  Hopi  Tribe  notified  the 
that  the  Tribe  had  satisfied 
requirements  of  SMCRA  in 
abandoned  coal  mine 
was,  therefore,  requesting 
Secretary's  concurrence  wit|i 
certification  of  completion 
coal-related  problems 
record  No.  HO-135). 

OSM  announced  receipt 
Tribe's  request  for  the 
concurrence  with  its  certi 
April  14,  1994,  Federal 
17748),  provided  an 
public  hearing  on  the  Tribe' s 
certification,  and  invited 
comments  concerning  any 
suspected  unreclaimed 
resources  on  Hopi  lands  thajl 
been  adversely  impacted 
practices  prior  to  August  3, 
for  which  there  is  no 
reclamation  responsibiUty 
Federal,  Tribal,  or  other 
(administrative  record  No. 
Because  no  one  requested  a 
hearing  or  meeting,  none 
public  comment  period  end 
16,  1994. 

rV.  Director's  Findings 

Since  the  Secretary's  appi  oval  of  the 
Hopi  Tribe  AMLR  plan,  the  Tribe  has 
conducted  reclamation  to  c<  rrect 
mitigate  the  problems  caused 
coal  mining.  The  Tribe  com 
reclamation  in  the  order  of 
forth  in  section  403(a)  of  SNiCRA 
upon  the  Hopi  Tribe's  Febn  ary 
certification,  and  the  abse 
known  unreclaimed  coal-re 
impacts,  the  Director  of  OSI 
of  the  Secretary',  concurs  wi 
Tribes  certification  that  all 
abandoned  mine  land  probl^ 
been  abated  or  reclaimed 
the  Hopi  Tribe  has  satisfied 
requirements  of  section  403 
If  a  coal  problem  occurs  or 
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in  the  future,  the  Hopi  Tribe  would  have 
to  seek  immediate  funding  to  reclaim 
the  coal-related  problem. 

Furthermore,  the  Director  finds, 
pursuant  to  30  CFR  884.14(a).  that  (1) 
the  public  was  given  adequate  notice 
and  opportunity  to  comment:  (2)  views 
of  other  Federal,  State,  and  Tribal 
agencies  were  solicited;  (3)  the  Hopi 
Tribe  has  the  legal  authority,  policies, 
and  administrative  structure  necessary 
to  implement  the  Tribe's  AMLR 
program;  (4)  the  request  for  the 
Secretary's  concurrence  with 
certification  of  completion  of  coal 
reclamation  meets  all  requirements  of 
OSM's  AMLR  program  provisions;  and 
(5)  the  certification  is  in  compliance 
with  all  applicable  State,  Federal,  and 
Tribal  laws  and  regulations. 

Because  the  Hopi  Tribe  has,  as 
discussed  above,  reclaimed  all  lands 
adversely  impacted  by  past  coal  mining, 
the  Hopi  Tribe  may  submit  annual  grant 
requests  for  AMLR  funds  to  address 
eligible  lands,  waters,  and  facilities 
impacted  by  noncoal  mining  and 
construction  of  new  facilities  in 
accordance  with  the  provisions  of 
section  411  of  SMCRA. 

V.  Summary  and  Disposition  of 
Conunents 

1.  Public  Comments 

In  accordance  with  section  411  of 
SMCRA  and  the  Federal  regulations  at 
30  CFR  884.15(a)  and  884.14(a)(2),  the 
Director  solicited  public  comments  and 
provided  an  opportunity  for  a  public 
hearing  on  the  Hopi  Tribe's  request  for 
the  Secretary's  concurrence  with  the 
Tribe's  certification  of  completion  of 
coal  reclamation.  No  public  comments 
were  received,  and  because  no  one 
requested  an  opportunity  to  testifv'  at  a 
public  hearing,  no  hearing  was  held. 

2.  Agt^ncy  Comments 

Pursuant  to  30  CFR  884.15(a)  and 
884.14(a)(2),  the  Director  soHcited 
comments  from  other  Federal,  State,  and 
Tribal  agencies  with  an  actual  or 
potential  interest  in  the  Hopi  Tribe's 
AMLR  plan.  No  agency  comments  were 
received. 

VI.  Director's  Decision 

Based  on  the  above  findings,  the 
Director,  on  behalf  of  the  Secretary, 
concurs  with  the  Hopi  Tribe's 
certification,  as  submitted  by  the  Tribe 
on  February'  2, 1994,  that  all  abandoned 
coal  mine-related  problems  have  been 
abated  or  reclaimed  under  its  AMLR 
program  in  accordance  with  Title  IV  of 
SMCRA.  The  effect  of  the  Director's 
concurrence  with  the  Tribe's 
certification  is  to  allow  the  Hopi  Tribe 


to  use  its  AMLR  funds  for  noncoal 
reclamation  and  construction  of  public 
facilities  in  areas  of  the  Hopi 
Reservation  impacted  by  coal 
development,  mining,  or  processing  as 
provided  in  section  411  of  SMCRA. 

The  Director  is  codifying  this  AMLR 
plan  decision  at  30  CFR  756.16.  This 
final  rule  is  being  made  effective 
immediately  to  expedite  the  Indian 
Tribe  AMLR  plan  amendment  process. 

VII.  Procedural  Determinations 

1.  Executive  Order  12866 

This  rule  is  exempted  from  review  by 
the  Office  of  Management  and  Budget 
(OMB)  under  Executive  Order  12866 
(Rngulatorj'  Plarming  and  Review). 

2.  Executive  Order  12778 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  2  of  Executive  Order  12778 
(Civil  Justice  Reform)  and  has 
determined  that  this  rule  meets  the 
applicable  standards  of  subsections  (a) 
and  (b)  of  that  section.  However,  these 
standards  are  not  applicable  to  the 
actual  language  of  State  or  Tribal  AMLR 
plans  and  revisions  thereof  since  each 
such  plan  is  drafted  and  promulgated  by 
a  specific  State  or  Tribe,  not  by  OSM. 
Decisions  on  proposed  State  or  Tribal 
AMLR  plans  and  revisions  thereof 
submitted  by  a  State  or  Tribe  are  based 
on  a  determination  of  whether  the 
submittal  meets  the  requirements  of 
Title  IV  of  SMCRA  (30  U.S.C.  1231- 
1243)  and  the  appHcable  Federal 
regulations  at  30  CFR  parts  884  and  888 

3.  National  Environmental  Policy  Act 

No  environmental  impact  statement  is 
required  for  this  rule  since  agency 
decisions  on  proposed  State  or  Tribal 
AMLR  plans  and  revisions  thereof  are 
categorically  excluded  from  compliance 
with  the  National  Enviroiunental  Policy 
Act  (42  U.S.C.  4332)  by  die  Manual  of 
the  Department  of  the  Interior  (516  DM 
6,  appendix  8.  paragraph  8.4B(29)). 

4.  Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  OMB  under  the 
Papenvork  Reduction  Act  (44  U.S.C. 
3507  et  seq.). 

5.  Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq).  The  Tribal  submittal 
that  is  the  subject  of  this  rule  is  based 
upon  Federal  regulations  for  which  an 
economic  analysis  was  prepared  and 
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certification  made  that  such  regulations 
would  not  have  a  significant  economic 
effect  upon  a  substantial  number  of 
small  entities.  Accordingly,  this  rule 
ivill  ensure  that  existing  requirements 
established  by  SMCRA  or  previously 
promulgated  by  OSM  wrjll  be 
implemented  by  the  Tribe.  In  making 
the  determination  as  to  whether  this 
rule  would  have  a  significant  economic 
impact,  the  Department  relied  upon  the 
data  and  assumptions  in  the  analyses  for 
the  corresponding  Federal  regulations. 

VIII.  List  of  Subjects  in  30  CFR  Part  756 

Indian  lands.  Abandoned  mine  land 
reclamation  program. 

Dated:  June  2.  1994 

Russell  F.  Price. 

Acting  Assistant  Director.  IVcstt^m  Support 
Center. 

For  the  reasons  set  out  in  the 
preamble.  Title  30.  Chapter  VII. 
Subchapter  E  of  the  Code  of  Federal 
Regulations  is  amended  as  set  forth 
below: 

PART  756— INDIAN  TRIBE 
ABANDONED  MINE  LAND 
RECLAMATION  PROGRAM 

1.  The  authority  citation  for  part  756 
continues  to  read  as  follows: 

Authority:  .30  U.S.C.  1201  et  seq  and  Pub 
I..  100-71. 

2.  Section  756. 16  is  added  to  read  as 
follows: 

§  756.16    Approval  of  AfTiendments  to  tt»e 
HopI  Trit>es  Abandoned  Mine  Land 
Reclamation  Ptan. 

The  Hopi  Tribe  certification  of 
completion  of  coal  reclamation,  as 
submitted  on  February  2.  1994.  is 
approved  effective  June  9,  1994. 

IFR  UiM    94-138.54  Filed  6-6-94;  8:45  am| 
BILUNG  COOE  «310-06-M 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Navy 

32  CFR  Part  701 

Availability  of  Department  of  the  Navy 
Records  and  Publication  of 
Department  of  the  Navy  Documents 
Affecting  the  PuWic 

AGENCY:  Department  of  the  Navy.  IXJD 
ACTION:  Final  rule. 


SUMMARY:  This  rule  sets  forth  amended 
regulations  pertaining  to  the  Department 
of  the  Navy's  Freedom  of  Information 
Act  Program.  The  rule  reflects  changes 
in  the  Secretary  of  the  Navy's 
nrocedures. 


EFFECTIVE  DATE:  June  9, 1994. 
F0«  FURTHER  INFORMATION  CONTACT:  Mrs 
Doris  M.  Lama  (N09B30F),  Office  of  the 
Chief  of  Naval  Operations.  2000  Navy 
Pentagon.  Washington,  DC  20350-2000. 
Telephone:  (703)  614-2004/2817. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  authority  cited  below,  the 
Department  of  the  Navy  amends  32  CFR 
part  701,  subparts  A,  B.  C.  and  D 
derived  fi-om  the  Secretar>'  of  the  Navy 
Instruction  5720.42  series,  which 
implements  vxnthin  the  Department  of 
the  Na\7  the  provisions  of  Department 
of  Defense  Directives  5400.7  and 
5400.7-R  series.  Department  of  Defense 
Freedom  of  Information  Act  Program  (32 
CFR  part  2861.  This  rule  is  being 
published  by  the  Department  of  the 
Navy  for  guidance  and  interest  of  the 
public  in  accordance  with  5  U.S.C. 
552(a)(lJ.  It  has  been  determined  that 
invitation  of  public  comment  on  these 
changes  to  the  Department  of  the  Navy's 
implementing  instruction  prior  to 
adoption  would  be  impracticable  and 
unnecessary-,  and  it  is  therefore  not 
required  under  the  public  rulemaking 
provisions  of  32  CFR  parts  286  and  701, 
subpart  E.  Interested  persons,  however, 
are  invited  to  comment  in  writing  on 
this  anjendment.  All  written  comments 
received  will  be  considered  in  making 
subsequent  amendments  or  revisions  to 
32  CFR  part  701.  subparts  A.  B.  C,  and 
D.  or  the  instruction  upon  which  it  is 
based.  Changes  may  be  initiated  on  the 
basis  of  comments  received.  Written 
comments  should  be  addressed  to  Mis. 
Doris  M.  Lama  (N09B30P).  Office  of  the 
Chief  of  Naval  Operations.  2000  Navy 
Pentagon,  Washington.  DC  20530-2000 
It  has  been  determined  that  this  final 
rule  is  not  a  "major  rule"  within  the 
criteria  specified  in  section  1(b)  of 
Executive  Order  12291  and  does  not 
have  substantial  impact  on  the  public. 

List  of  Subjects  in  32  CFR  Part  701 

Administrative  practice  and 
procedure  Freedom  of  Information. 
Privacy. 

Accordingly.  32  CFR  part  701  is 
amended  as  follows: 


3)"  and  adding  in  Its  place  "CMC 
(ARAD)".  wherever  those  resf)ective 

terms  appear. 

§7014    [Amended] 

3.  Section  701.3  is  amended  by 
removing  paragraph  (i). 

§701.5    [Anwnded] 

4.  Section  701.5.  paragraph  (b).  is 
amended  by  removing  "Director. 
Manpower  Management  Information 
Systems  Division  (HQMC  (Code  MI))" 
and  adding  in  its  place  "Director  of 
Administration  and  Resource 
Management  (Code  AR)". 

5.  Section  701.5.  paragraph  (e)(2)(i).  is 
amended  by  removing  "Naval 
Intelligence  Command"  and  adding  in 
its  place  "Office  of  Naval  Intelligence", 
and  is  further  amended  by  removing 
"Naval  Oceanography  Command"  and 
adding  in  its  place  "Naval  Meteorology 
and  Oceanography  Command". 

6.  Section  701.5.  paragraph 
(e)(2)(iii)(B).  is  amended  by  removing 
"Commander.  Naval  Investigative 

Ser\'ice  Command"  and  adding  in  its 
place  "Director,  Naval  Criminal 
Investigative  Scr\'ice". 

7.  Section  701.8  is  amended  by 
removing  paragraph  (k);  redesignating 
paragraphs  (I)  through  (p)  as  (k)  through 
(o),  respectively,  and  revising 
paragraphs  (b)  and  newly  designated  (k). 
to  read  as  follows: 

§  701 .8    Records  requiring  special 

handling. 

•         •         •         •         . 

(b)  Naval  Investigative  Senice  (\'ISI/ 
Naval  Criminal  Investigative  Senice 
(NCISj  reports.  The  Director.  Naval 
Criminal  Investigative  Ser\'ice.  is  tlie 
relea.se/denial  authority  for  all  NIS/ 
NCIS  reports.  Accordingly,  a  request  for 
a  NIS/NCIS  report  shall  be  promptly 
readdressed  to  NCIS  and  the  requester 
notified  of  the  referral.  Direct  liaison 
with  NCIS  prior  to  the  referral  is 
encouraged. 


PART  701— AVAILABILITY  OF 
DEPARTMENT  OF  THE  NAVY 
RECORDS  AND  PUBLICATION  OF 
DEPARTMENT  OF  THiE  NAVY 
DOCUMENTS  AFFECTING  THE 
PUBLIC 

1.  The  authority  citation  for  part  701 
continues  to  read  as  follows: 

Authority-:  .5  L'.SC.  552. 

2.  Part  701  is  amended  t>y  nsmovmg 
"(OP-09B30)'  and  adding  in  its  place 
"(N09B30)",  and  removing  "CMC  (MI- 


(k)  Naval  Nuclear  Propulsion 
Itiformatwn  (NNPI).  The  Director.  Naval 
Nuclear  Propulsion  Program  (NOON/ 
NAVSEA  08)  is  the  release/denial 
authority  for  all  information  concerning 
NNPI.  Naval  activities  receiving  such 
requests  are  responsible  for  searching 
their  files  for  responsive  records.  If  no 
documents  are  located,  tlie  naval 
activity  should  respond  to  the  requester 
and  provide  NOON  with  a  copy  of  the 
request  and  response.  If  documents  are 
located,  the  request,  responsive  records, 
and  a  recommendation  regarding  release 
should  be  promptly  readdnsssed  to  the 
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CNO  (NOON/NAVSEA  081,  who  will 
ensure  proper  coordinati^  »n  and  review. 


§701.9    [Amended] 

8.  Section  701.9.  parag  aph  (j)(2),  is 
amended  by  removing  "t  te  Records 
Disposal  Manual"  and  ac  ding  in  its 
place  "SECNAVINST  52-^2.5C  (Records 
Disposal  Manual)". 


§701.10    [Amend*>-^ 

9.  Section  701.10 
amended  by  adding  after 
"Principal  Deputy  OGC" 
Deputy  General  Counsel 

10.  Section  701.10.  par^; 
(c)(2)(ii)(H).  is  amended 
Ihe  period  at  the  end  of 
and  adding  in  its  place  " 

11.  Section  701.10  is 
adding  paragraph  (c)(2)(i 
follows: 


paragraph  (c),  is 
the  term 
the  phrase  "or 
Logistics),", 
graph 
removing 
paragraph 
and", 
aitiended  by 
)(I)  to  read  as 


ly 
the 


§  701 . 1 0    FOIA  appeat&'judjclal  actions. 

•         *         *         •         * 

(<  )  *  •  * 
(2)*  •  • 
lii)  *  *  * 
(I)  Enviionnienlal  matters 


12.  Section  701.10. 
IS  amended  by  removing 
Counsel.  Navy  Deparlme 
DC  20360-5110"  and  a 
"General  Counsel  of  the 
Jefferson  Davis  Highway 
22244-5103". 

13.  Section  701.25  is 
revising  paragraphs  (b) 
adding  paragraphs  (k)  th 
rrad  as  follows: 


§  701 .25    Exemption  (b)(3). 


eniment 

Ethics  in 
iection  207(d) 


(b)  Confidentiality  of  itfcntity  of 
f  mployee  who  complains  to  the  IG  (5 
MS.C.  App..  Inspector  General  Act  of 
1978.  section  7). 

(c)  Ethics  in  Govemmei  it  Act  of 
1978 — Protecting  Financi  d  Disclosure 
Reports  111  Special  Gov 
Emplu^-^rs  (5  U.S.C.  App 
Government  Act  of  1978 
(l)and(2)). 

(d)  Civil  Service  Rcfor 
Representation  Rights  an 
Unions,  5  U.S.C.  7114(b)( 

(e)  Authority  to  Wilhh 
Unclassified  Special  Nuc 
Informaficn,  10  U.S.C.  12fe 
prohibits  the  unauthorize  1 
dissemination  of  unclassi  led 
information  pertaining  to  security 
measures,  including  secu  ity  plans, 
procedures,  and  equipme  it  for  the 
physical  protection  of  spf  tial  niicI»Mr 
material 


rn 


K  ! 


paragraph  (d)(2). 
General 
t,  Washington, 
dc  ing  in  its  place 
riavy.  2211 
Arlington.  VA 


arpended  by 
ugh  (i)  and 
ugh  (s)  to 


thro 


r ) 


Act- 
Duties.  Labor 
) 

d 

ar  Weapons 
.  This  statute 


(0  Authority  to  Withhold  Unclassified 
Technical  Data  with  Military  or  Space 
Application.  10  U.S.C.  130." 

(g)  Action  on  Reports  of  Selection 
Boards,  10  U.S.C.  618. 

(h)  Confidentiality  of  Medical  Quality 
Records:  Qualified  Immunity 
Participants.  10  U.S.C.  IIO2! 

(i)  Confidentiality  of  Financial 
Records,  12  U.S.C.  3403. 

(j)  Communication  Intelligence,  18 
U.S.C.  798. 

(k)  Confidential  Status  of  Patent 
Applications,  35  U.S.C.  122. 

(1)  Secrecy  of  Certain  Inventions  and 
Withholding  of  Patents  (specific 
applicable  section(s)  must  be  involved. 
35  U.S.C.  181  through  188. 

(m)  Confidentiality  of  Inventions 
Information,  35  U.S.C.  205. 

(n)  Procurement  Integrity.  41  LIS.C. 
423. 

(o)  Confidentiality  of  Patient  Records. 
42  use.  290dd-2. 

(p)  Information  regarding  Atomic 
Energy:  Restricted  and  Formerly 
Restricted  Data  (Atomic  Energy  Act  of 
1954).  specific  applicable  exemptions 
must  be  invoked  (e.g.,  42  U.S.C.  2161 
through  2168). 

(q)  Protection  of  Intelligence  Sources 
and  Methods,  50  U.S.C  403(<i)(3). 

(r)  Protection  of  identities  of  US 
undercover  intelligence  officers,  agents, 
informants  and  sources,  50  U.S.C.  421. 

(s)  Examples  of  statutes  which  DO 
NOT  qualify  under  exemption  (b)(3) 
include:  5  U.S.C.  552a,  Privacy  Act;  17 
U.S.C.  101  ef  seq..  Copyright  Act;  18 
U.S.C.  793,  Gathering,  Transmitting  or 
Losing  Defense  Information  to  Aid 
Foreign  Governments;  18  U.S.C.  1905. 
Trade  Secrets  Act;  and  28  U.S.C.  1498, 
Patent  and  Copyright  Cases. 

14.  Section  701.31  is  amended  by 
revising  the  second  sentence  of 
paragraph  (d)(2);  the  first  sentence  of 
paragraph  (f);  paragraph  (g)(1); 
paragraph  (g)(3);  the  final  sentence  of 
paragraph  (h)(1);  and  paragraph  (m)(5). 
to  read  as  follows: 

§701.31    Addresses  tor  requests  tor 
Department  of  the  Navy  recoras. 

»         *         «         »         •  • 

(d)*    •    * 

(2)  *   *   *  If  unknown,  submit  requests 
for  Navy  contracts  to  the  Chief  of  Naval 
Operations  (N09B30),  2000  Navy 
Pentagon,  Washington,  DC  20350-2000, 
and  Marine  Corps  contracts  to  the 
Deputy  Chief  of  Staff  for  Installations 
and  Logistics,  Headquarters  U.S.  Marine 
Corps,  2  Navy  Anne.x.  Washington.  DC 
20380-0001." 

•         «         *         •         « 

intend  requests  for  Navy  hotline 
complaints  and  all  other  investigations 
anti  inspections  conducted  by  the 


.NAVINSGEN  to  die  Naval  hispector 
General,  Building  200,  room  100,  901  M 
Street  SE.,  Washington,  DC  20374-5006. 

•       *       * 

(g)'   *   • 

(1)  Send  requests  for  NCI.S 
investigatory  records  and  related 
matters  to  the  Director,  Naval  Criminal 
Investigative  Service,  Washington  Navy 
Yard,  Building  111.  901  M  Street  SE., 
Washington,  DC  20388-5380. 
***** 

(3)  Send  requests  for  mishap 
investigative  reports  to  Commander. 
Naval  Safety  Center,  375  A  Street. 
Norfolk.  VA  23511^399, 

(h)  *   *  *  If  unknown,  submit  to  ihi- 
General  Counsel  of  the  Navy,  2211 
Jefferson  Davis  Highway,  Arlington,  VA 
22344-5103. 

***** 

(m)  *   •   • 

(5)  Supply.  Send  requests  for 
information  on  naval  supply  matters  lo 
the  Commander,  Naval  Supply  Systems 
Command,  1931  Jefferson  Davis 
Highway,  Arlington,  VA  22341-5360, 
and  for  Marine  Corps  supply  matters  to 
the  Commandant  of  the  Marine  Corps, 
HQ  USMC.  2  Navy  Annex.  Washington, 
DC  20380-0001.  " 
***** 

15.  Section  701.31,  paragraph  (i)(5),  »s 
amended  by  removing  "Chief,  Bureau  of 
Medicine  and  Surgery.  Navy 
Department,  Washington,  DC  20372- 
5120".  and  adding  in  its  place  "Chief. 
Bureau  of  Medicine  and  Surgery.  2300 

E  Street.  NW..  Washington,  DC  20372- 
5120". 

16.  Section  701.31,  paragraph  (j){l),  is 
amended  by  removing  "Chief,  Bureau  of 
Na\  al  Personnel,  Navy  Department, 
Washington,  DC  20378-5000"  and 
adding  in  its  place  "Chief  of  Naval 
Personnel.  2  Navy  Annex,  Washington. 
DC  20370-5001". 

17.  Section  701  31,  paragraph  (k)(l).  is 
amended  by  removing  "Commanding 
Officer  Naval  Publications  and  Forms 
Center,  5801  Tabor  Avenue. 
Philadelphia,  PA  19120-5099"  and 
adding  in  its  place  "Aviation  Supply 
Office,  Naval  Publications  and  Forms 
Directorate,  Ciistomer  Service.  Code 
1013.  5801  Tabor  Avenue,  Philadelphia. 
PA  19120-5099". 

18.  Section  701.31,  paragraph  (k){2)  is 
amended  by  removi.ig  "CNO  (OP- 
09B30),  Pentagon,  Washington,  DC 
20350-2000"  and  adding  in  its  place 
"CNO  1N09B30),  2000  Navy  Pentagon. 
Washington,  DC  20350-2000". 

19.  Section  701.31.  paragraph  (k)(3).  is 
amended  by  removing  "Navy 
Department,  Washington,  DC  20380- 
0001 "  and  adding  in  its  place  "HQ 
US.MC.  2  Navy  Annex,  VVashington.  D( 
20380-0001" 
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20.  Section  701.31.  paragraph  (k)(4),  is 
amended  by  removing  "Naval 
Publications  and  Forms  Center,  5801 
Tabor  Avenue,  Philadelphia,  PA  19120- 
5099"  and  adding  in  its  place  "Defense 
Printing  Service  Detachment  Office. 
Customer  Service,  Building  4D,  700 
Robbins  Avenue.  Philadelphia,  PA 
19111-5094". 

21.  Section  701.31,  paragraph  (1),  is 
amended  by  removing  "5000"  and 
adding  in  its  place  "5660". 

22.  Section  701.31,  paragraph  {m)(l), 
is  amended  by  removing  "Naval  Air 
Systems  Command  Headquarters, 
Washington,  DC  20361-0001"  and 
adding  in  its  place  "1421  Jefferson  Davis 
Highway.  Arlington,  VA  22243-5120". 

23.  Section  701.31.  paragraph  (m)(3). 
is  amended  by  removing  "Naval  Sea 
Systems  Command  Headquarters. 
Washington.  DC  20362-5101"  and 
adding  in  its  place  "2531  Jefferson  Davis 
Highway,  Arlington.  VA  22242-5160". 

24.  Section  701.31.  paragraph  (m)(4). 
is  amended  by  removing  "Washington. 
DC  20363-5100"  and  adding  in  its  place 
"2451  Cr\'stal  Drive,  Arlington,  VA 
22245-5200". 

25.  Section  701.31.  paragraph  (n),  is 
amended  by  removing  "Director.  Naval 
Historical  Center.  Ships'  Histories 
Section.  Washington  Navy  Yard, 
Washington,  DC  20374"  and  adding  in 
its  place  "Director.  Naval  Historical 
Center.  Ships'  Histories  Branch,  901  M 
Street  SE.,  Washington  Navy  Yard, 
Washington.  DC  20374-0571". 

26.  Section  701.31.  paragraph  (q).  is 
amended  by  removing  "Chief  of  Naval 
Operations  (Code  Q9B30).  Pentagon. 
Washington.  DC  20350-2000  and 
Marine  Corps  matters  to  Commandant  of 
the  Marine  Corps.  HQMC  (Code  MI-3), 
Navy  Department,  Washington,  DC 
20380-0001"  and  adding  in  its  place 
"Chief  of  Naval  Operations  {N09B30), 
2000  Navy  Pentagon.  Washington,  DC 
20350-2000,  and  Marine  Corps  matters 
to  Commandant  of  the  Marine  Corps 
(Code  ARAD),  HQ  USMC,  2  Navy 
Anne.x,  Washington,  DC  20380-0001". 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

38  CFR  Part  3 
RIN  290(>-AG73 

Disease  Associated  With  Exposure  to 
Certain  Herbicide  Agents  (Multiple 
Myeloma  and  Respiratory  Cancers) 

AGENCY:  Department  of  Veterans  Affairs 
ACTION:  Final  rule. 


§701.51    [Amended] 

27.  Section  701.51,  paragraph  (b),  is 
amended  by  removing  "naval 
industrially  funded  (NIF)"  and  adding 
in  its  place  "Defense  Business  Operating 
Fund  (DBOF)". 

28.  Section  701.51,  paragraph  (c),  is 
amended  by  removing  "NIF"  in  the  two 
instances  where  it  appears  and  adding 
in  its  place  "DBOF". 

Dated:  June  3.  1994. 
Lewis  T.  Booker.  Jr., 

LCDR.  JAGC.  US.\.  Federal  Register  Liaison 
Officer. 

|FR  Dot.  94-13966  Filed  6-8-94:  8:45  am] 
BILLING  CODE  3810-AE-P 


SUMMARY:  The  Department  of  Veterans 
Affairs  (VA)  has  amended  its 
adjudication  regulations  concerning 
presumptive  service  connection  for 
certain  diseases  even  though  there  is  no 
record  of  the  disease  during  service. 
This  amendment  is  necessary  to 
implement  a  decision  of  the  Secretary  of 
Veterans  Affairs  under  the  authority  ' 
granted  by  the  Agent  Orange  Act  of  1991 
that  there  is  a  positive  association 
between  exposure  to  herbicides  used  in 
the  Republic  of  Vietnam  during  the 
Vietnam  era  and  the  subsequent 
development  of  multiple  mveloma  and 
respiratory  cancers.  The  intended  effect 
of  this  amendment  is  to  establish 
presumptive  service  connection  for 
those  conditions  based  on  herbicide 
exposure. 

EFFECTIVE  DATE:  This  amendment  is 
effective  on  June  9,  1994,  as  provided  by 
Public  Law  102-4. 
FOR  FURTHER  INFORMATION  CONTACT: 
Donald  England,  Chief.  Regulations 
Staff,  Compensation  and  Pension 
Service,  Veterans  Benefits 
Administration,  Department  of  Veterans 
Affairs,  810  Vermont  Avenue.  NW., 
Washington,  DC  20420,  (202)  233-3005. 
SUPPLEMENTARY  INFORMATION:  VA 
published  a  proposal  to  amend  38  CFR 
3.307(a)  and  3.309(e)  to  establish 
presumptive  service  connection  for 
multiple  myeloma  and  respiratory 
cancers  based  on  exposure  to  herbicides 
in  the  Federal  Register  of  February  3. 
1994  (59  FR  5161-63).  As  explained  in 
that  notice,  these  presumptions  of 
service  connection,  like  various  others, 
are  rebuttable  under  38  U.S.C.  1113  by 
affirmative  evidence  to  the  contrary; 
evidence  establishing  an  intercurrent, 
post-service  cause  of  the  disease;  or 
evidence  establishing  that  the  disease  is 
due  to  the  veteran's  own  willful 
misconduct.  Interested  persons  were 
invited  to  submit  written  comments, 
suggestions  or  objections  concerning  the 
proposal  on  or  before  March  7,  1994.  We 
received  one  comment  from  the  General 
Counsel  and  Director  of  Litigation  for 
the  National  Veterans  Legal  Services 
Project. 

The  commenter  suggested  changes  not 
only  to  the  proposed  rule  concerning 


multiple  myeloma  and  respiratory 
cancers  published  on  February  3.  1994. 
but  also  to  the  final  rule  effective 
February  3. 1994.  that  established 
presumptive  service  connection  for 
Hodgkin's  disease  and  porphyria 
cutanea  tarda  (See  59  FR  5106-07) 
based  on  exposure  to  herbicides,  to  the 
final  rule  published  on  October  15, 
1991,  that  established  service 
connection  for  soft-tissue  sarcoma  (See 
56  FR  51651-53)  based  on  exposure  to 
herbicides  containing  dioxin,  and  to  the 
final  rule  published  on  October  21, 
1991,  that  extended  the  period  during 
which  chloracne  must  appear  following 
exposure  to  a  herbicide  containing 
dioxin  in  order  to  establish  service 
connection  (See  56  FR  52473-74). 

To  the  extent  that  these  comments 
pertain  to  rulemaking  other  than  the 
proposed  rule  concerning  multiple 
myeloma  and  respiratory  cancers 
published  on  February  3.  1994,  the 
comments  are  beyond  the  scope  of  the 
current  rulemaking. 

The  commenter  stated  that  the 
proposal  concerning  multiple  myeloma 
and  respiratory  cancers  is  in  error  since 
it  specifies  an  effective  date  that  is  not 
consistent  with  the  Final  Stipulation 
and  Order  entered  in  Nehmer  v.  United 
States  Veterans  Administration.  C.A. 
No.  C-86-6160  (TEH)  (N.D.  Cal.),  and 
the  procedural  instructions  contained  in 
Circular  21-94-1,  Processing  of  Claims 
Based  on  Exposure  to  Herbicide  Agents 
(February  15,  1994).  The  commenter 
suggested  that  the  final  rule  should 
specify  an  effective  date  for  the  payment 
of  benefits  that  conforms  with  the 
iVe/?  ;n<?r  stipulation. 

VA  does  not  concur.  38  U.S.C. 
1116(c)(2),  which  was  added  by  the 
Agent  Orange  Act  of  1991.  Public  Law 
102-4,  clearly  and  unambiguously 
requires  that  regulations  promulgated  as 
a  result  of  a  decision  of  the  Secretary  of 
Veterans  Affairs  that  a  positive 
association  exists  between  exposure  to 
herbicides  and  a  specified  condition  or 
disease  be  effective  on  the  date  of 
issuance,  i.e..  the  date  the  final  rule  is 
published  in  the  Federal  Register.  The 
effective  date  for  this  rule  conforms  to 
that  statutory  mandate. 

Further,  the  commenter  recognized 
,that  the  effective  date  of  this  regulation 
and  the  date  of  entitlement  in  an 
individual  claim  for  benefits  are  not 
synonymous.  In  fact,  there  is  a  specific 
regulatory  framework  that  governs  the 
assignment  of  the  date  of  entitlement 
(See  38  CFR  3.400  through  3.404).  In 
addition,  the  Final  Stipulation  and 
Order  entered  in  the  Nehmer  case 
contains  provisions  governing  effective 
dates  of  entitlement  applicable  to 
certain  groups  of  claimants.  VA  is 
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bound  by  these  provisions 
merely  specifies  the  effect!  v 
regulatory  amendment  anc 
purport  to  modify  provisic  ns 
effective  dates  of  entitlemqnt 
in  regulations  or  in  the 
stipulation. 

Under  the  Nehmer  stipu 
the  Secretary  of  Veterans 
regulations  under  Public 
estabhshing  a  presumptior 
connection  for  a  disease 
herbicide  exposure.  VA  w 
herbicide-exposure  claims 
disability  or  death  resulti 
disease  which  were:  (1) 
regulations  voided  by  the 
Nehmer  and  never  finally 
under  a  valid  regulation, 
after  the  date  of  the  court's 
before  issuance  of  the  new 
Where  benefits  are  awardeti 
reviews,  the  effective  date 
will  be  based  on  the  later 
receipt  of  the  claim  or  the 
disability  or  death  occurred 
the  provisions  of  38  U.S.C 
and  {d)(l)  allowing  earlier 
dates  in  some  cases  where 
filed  within  one  year  of  sel^• 
discharge  or  death.  Under 
stipulation,  the  date  of  en 
be  based  on  the  date  of  c 
otherwise  appropriate 
whether  the  claim  was  filetl 
September  25, 1985,  the  e 
the  voided  regulations,  if  t 
denied  under  those 

As  to  the  suggestion  that 
regulation  restate  the  prov 
governing  effective  dates  o 
found  in  the  X'ehmer  slipu 
stipulation  appUes  to  a 
claimants  whose  claims  fo 
based  on  exposure  to  dioxih 
denied  on  or  after  5>eptemb  er 
or  who  have  claims  pendir  g 
of  issuance  of  regulations 
Law  102—4.  This  regulatior 
to  a  broader  class  of  veterans 
dependents,  including  th 
claims  were  denied  prior 
25.  19«.i.  and  those  who  fi 
the  fulare.  Individuals  wil 
have  specific  rights  under 
the  iVe/jmer  stipulation  anc 
necessary  to  include  them 
regulation  of  general  appli 
the  extent  that  class  rouns« 
that  class  members  are  not 
aware  of  their  rights  un 
stipulation,  the  stipulation 
class  couns<;l  with  a  means 
class  members  concerning 

For  those  reasons,  as  we 
that  the  effective  date  estah 
this  rule  is  in  accordance 
1116(c)U).VA  finds  that  it 
necessary  nor  appropriate  1 
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This  notice       requirements  affecting  a  specific  class  of 
e  date  of  the     claimants  in  a  rule  which  is  for  broader 
does  not  application, 

governing  VA  appreciates  the  comment 

contained      submitted  in  response  to  the  proposed 
rule  which  is  now  adopted  without 
change. 

The  Secretary  hereby  certifies  that 
this  regulatory  amendment  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities  as 
they  are  defined  in  the  Regulatory 
Flexibility  Act  (RFA),  5  U.S.C.  601-612. 
The  reason  for  this  certification  is  that 
this  amendment  would  not  directly 
affect  any  small  entities.  Only  VA 
beneficiaries  could  be  directly  affected. 
Therefore,  pursuant  to  5  U.S.C.  605(b), 
this  amendment  is  exempt  from  the 
initial  and  final  regulatory  flexibility 
analysis  requirements  of  sections  603 
and  604. 

These  regulations  have  been  reviewed 
by  the  Office  of  Management  and 
Budget  under  E.O.  12866. 

The  Catalog  of  Federal  Domestic 
Assistance  program  numbers  are  64.109 
and  64.110. 

List  of  Subjects  in  38  CFR  Part  3 

Administrative  practice  and 
procedure,  Claims.  Handicapped, 
Health  care,  Pensions,  Veterans. 

Approved;  April  28,  1994. 
lesse  Brown, 

Secretary  of  Veterans  Affairs. 

For  the  reasons  set  out  in  the 
preamble,  38  CFR  part  3  is  amendetl  as 
set  forth  below: 
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PART  3— ADJUDICATION 

Subpart  A— Pension,  Compensation, 
and  Dependency  and  Indemnity 
Compensation 

1.  The  authority  citation  for  part  3, 
subpart  A.  continues  to  read  as  follows; 

Authority:  38  U.S.C.  501(a).  unit-ss 
oihenvise  noted. 

2.  In  §  3.307.  pamgraph  (a)(6)(ii)  is 
revised  to  read  as  follows: 

§  3.307    Presumptive  service  connection 
for  chronic,  tropical  or  prisoner-of-war 
related  disease,  or  disease  associated  with 
exposure  to  certain  herbicide  agents; 
wartime  and  service  on  or  after  January  1, 
1947. 

(a)  *   *   * 
(6)*   *   • 
provides  (ii)  The  diseases  listed  at  §  3.309(e) 

to  contact  shall  have  become  manifest  to  a  degree 

heir  rights.        of  10  percent  or  more  at  any  time  after 

as  the  fact        service,  except  that  chloracne  or  other 
ished  by  acneform  disease  consistent  with 

th  38  U.S.C.      chloracne  and  porphyria  cutanea  tarda 
US  neither  shall  have  become  manifest  to  a  degree 

ini  lude  of  10  percent  or  more  within  a  year,  and 


n  a 

( ability.  To 
believes 
sufTiciently 


respiratory  cancers  within  30  years, 
after  the  last  date  on  which  the  veteran 
was  exposed  to  an  herbicide  agent 
during  active  military,  naval,  or  air 
service. 


§3.309    [An:>ended] 

3.  In  §  3.309(e)  in  the  listing  of 
diseases,  after  the  words  "Hodgkins 
disease"  and  before  the  words  "Non- 
Hodgkin's  lymphoma",  add  the  words 
"Multiple  myeloma";  and  after  the 
words  "Porphyria  cutanea  tarda"  and 
before  the  words  "Soft-tissue  sarcoma 
(other  than  osteosarcoma, 
chondrosarcoma,  Kaposi's  sarcoma,  or 
mesothelioma)",  add  the  words 
"Respiratory  cancers  (cancer  of  the  lung, 
bronchus,  larjnx,  or  trachea) '. 

|FR  Doc.  94-14124  Filed  6-7-94:  12:16  p.Ti| 
BILLING  CODE  S32<M)1-P 


POSTAL  SERVICE 
39  CFR  Part  241 
Discontinuance  of  Post  Offices 

agency:  Postal  Ser\'ice. 
ACTION:  Final  rule. 

SUMMARY:  The  regulations  that  govern 
the  discontinuance  of  post  office^, 
which  are  set  forth  in  the  Postal 
Operations  Manual  (POM),  are  hereby 
also  included  in  the  Code  of  Federal 
Regulations  (CFR),  in  order  to  make 
thom  more  accessible  to  the  public. 
EFFECTIVE  DATE:  June  9, 1994, 
FOR  FURTHER  INFORMATION  CONTACT: 
Kimberlv  Matalik,  (202)  268-3500,  or 
Kevin  Coleman.  (202)  268-2851. 
SUPPLEMENTARY  INFORMATION:  Fomicrly 
the  regulations  governing  the 
discontinuance  of  post  offices  were  set 
forth  in  part  113  of  the  Domestic  Mail 
Manual  (DMM),  a  publication 
incorporated  by  reference  in  the  Code  of 
Federal  Regulations  (CFR)  under  39  CFR 
111.1.  The  DMM  was  restructured  and 
revised  effective  July  1,  1993  (58  FR 
34887,  June  30.  1993),  at  which  time  the 
discontinuance  regulations  were 
published  in  the  Domestic  Mail  Mar.unl 
Transition  Book  (DMMT).  On 
September  20,  1993,  these  DMMT 
regulations  wore  revised,  reorganizoJ, 
and  moved  to  the  POM.  The  POM 
^contains  official  regulations.  39  CFR 
"221.2(a)(2).  but  is  chiefly  designed  for 
use  v.ithin  the  Postal  Ser\'ice  and  is  not 
incorporated  by  reference  in  the  CFR.  In 
order  to  ensure  the  broadest  availability 
of  these  provisions  to  the  public,  the 
Postal  Service  has  determined  also  to 
publish  them  in  the  CFR. 
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The  Postal  Service  therefore  amends 
part  241  of  title  39  of  the  CFR  to  set 
forth,  without  substantive  amendment, 
its  post  office  discontinuance 
regulations. 

List  of  Subjects  in  39  CFR  Part  241 

Organization  and  functions 
(Government  agencies),  Postal  Service. 

1.  The  authority  citation  for  part  241 
continues  to  read  as  follows: 

Authority:  39  U.S.C.  401. 

PART  241— ESTABLISHMENT 
CLASSIFICATION,  AND 
DISCONTINUANCE 

2.  The  part  heading  for  part  241  is 
revised  as  set  forth  above. 

3.  Part  241  is  amended  by  adding  new 
§  241.3  to  read  as  follows: 

§  241 ,3    Discontinuance  of  post  offices. 

(a)  Introduction— [1)  Coverage.  This 
section  establishes  the  rules  governing 
the  Postal  Service's  consideration  of 
whether  an  existing  post  office  should 
be  discontinued.  The  rules  cover  any 
proposal  to  replace  a  post  office  with  a 


community  post  office,  station  or 
branch,  consolidation  with  another  post 
office,  and  any  proposal  to  discontinue 
a  post  office  without  providing  a 
replacement  facility. 

(2)  Legal  requirements.  Under  39 
U.S.C.  404(b),  any  decision  to  close  or 
consolidate  a  post  office  must  be  based 
on  certain  criteria.  These  include  the 
effect  on  the  community  served;  the 
effect  on  employees  of  the  post  office; 
compliance  with  government  policy 
established  by  law  that  the  Postal 
Service  must  provide  a  maximum 
degree  of  effective  and  regular  postal 
services  to  rural  areas,  communities, 
and  small  towns  where  post  offices  are 
not  self-sustaining;  the  economic 
savings  to  the  Postal  Service;  and  any 
other  factors  the  Postal  Service 
determines  necessary.  In  addition, 
certain  mandatory  procedures  apply  as 
follows: 

(i)  The  public  must  be  given  60  days' 
notice  of  a  proposed  action  to  enable  the 
persons  served  by  a  post  office  to 
evaluate  the  proposal  and  provide 
comments. 


Public  Notice  of  Proposal 


(ii)  After  public  comments  are 
received  and  taken  into  account,  any 
final  determination  to  close  or 
consolidate  a  post  office  must  be  made 
in  writing  and  must  include  findings 
covering  all  the  required  considerations, 

(iii)  The  written  determination  must 
be  made  available  to  persons  served  by 
the  post  office  at  least  60  days  before  the 
discontinuance  takes  effect. 

(iv)  Within  the  first  30  days  after  the 
written  determination  is  made  available, 
any  person  regularly  served  by  the 
affected  post  office  may  appeal  the 
decision  to  the  Postal  Rate  Commission. 

(v)  The  Commission  may  only  affirm 
the  Postal  Service  determination  or 
return  the  matter  for  further 
consideration  but  may  not  modify  the 
determination. 

(vi)  The  Commission  is  required  by  39 
U.S.C.  404(b)(5)  to  make  a 
determination  on  the  appeal  no  later 
than  120  days  after  receiving  the  appeal. 

(vii)  The  following  is  a  summary  table 
of  the  notice  and  appeal  periods  under 
the  statute  for  these  regulations. 

BILLING  CODE  7710-12-P 


60 -day 
comment  period 

As  long  as  needed 

for  consioeration  of 

comments  and  internal 

review 

Public  Notice  of  Final  Decision 

30  days 

for  filing  any 

appeal 

i 

At  least 

60-day  wait 

before  closing 

post  office 

120  days 

for  appeal 

consideration 

and  decision 

BILLING  CODE  7710-12-C 

(3)  Additional  requirements.  This 
section  also  includes: 

(i)  Rules  to  ensure  that  the 
community's  identity  as  a  postal 
address  is  preserved. 


(ii)  Rules  for  consideration  of  a 
proposed  discontinuance  and  for  its 
implementation,  if  approved.  These 
rules  are  designed  to  ensure  that  the 
reasons  leading  a  district  manager. 
Customer  Service  and  Sales,  to  propose 


the  discontinuance  of  a  particular  pust 
office  are  fully  articulated  and  disclosed 
at  a  stage  that  enables  customer 
participation  to  make  a  helpful 
contribution  toward  the  final  decision. 
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(b)  Preservation  of  community 
address — (1)  Policy.  The  Postal  Service 
permits  the  use  of  a  coma  unity's 
separate  address  to  the  exi  ent 
practicable. 

(2)  ZIP  Code  assignmen  .  The  ZIP 
Code  for  each  address  fori  lerly  served 
from  the  discontinued  po<  t  office 
should  be  the  ZIP  Code  of  the  facility 
providing  replacement  sei  vice  to  that 
address.  In  some  cases,  th^  (  ZIP  Code 
originally  assigned  to  the  liscontinued 
post  office  may  be  kept,  if  the 
responsible  district  manaj  er.  Customer 
Service  and  Sales,  submit!  a  request 
with  justification  to  Addn  ss 
Management,  Postal  Servi  :e 
Headquarters,  before  the  p  roposal  to 
discontinue  the  post  office  is  posted. 

(i)  In  a  consolidation,  th3  ZIP  Code  for 
the  replacement  community  post  office, 
station,  or  branch  is  either  (A)  the  ZIP 
Code  originally  assigned  ti  >  the 
discontinued  post  office,  c  r  (B)  the  ZIP 
Code  of  the  replacement  f<  cility's  parent 
post  office,  whichever  pro  /ides  the  most 
expeditious  distribution  ai  id  delivery  of 
mail  addressed  to  the  cust  jmers  of  the 
replacement  facility- 

(ii)  If  the  ZIP  Code  is  chi  inged  and  the 
parent  post  office  covers  »  veral  ZIP 
Codes,  the  ZIP  Code  must  be  that  of  the 
delivery  area  within  whic:  i  the  facility 
is  located. 

(3)  Post  office  name  in  a  ddress.  If  all 
the  delivery  addresses  usii  ig  the  name  of 
the  post  office  to  be  discor  tinued  are 
assigned  the  same  ZIP  Cot  e,  customers 
may  continue  to  use  the  di  scontinued 
post  office  name  in  their  ai  Idresses, 
instead  of  the  new  deliver:  ng  post  office 
name. 

(4)  Name  of  facility  esta  )lished  by 
consolidation.  If  a  post  off  ce  to  be 
discontinued  is  consolidat  jd  with  one 
or  more  other  post  offices  »y 
establishing  in  its  place  a  <  ommunity 
post  office,  classified  or  contract  station, 
or  branch  affiliated  with  aj  lother  post 
office  involved  in  the  consalidation,  the 
replacement  unit  is  given  me  same 
name  of  the  discontinued  )ost  office. 

(5)  List  of  discontinued  i  ost  offices. 
Publication  65,  National  F  ve-Digit  ZIP 
Code  and  Post  Office  Direc  tory,  lists  all 
post  offices  discontinued  after  March 
14,  1977,  for  mailing  addr(  ss  purposes 
only  if  they  are  used  in  ad<  resses.  The 
ZIP  Codes  fisted  for  discor  tinued  offices 
are  those  assigned  under  tl  lis 
subsection. 

(c)  Initial  proposal — (1)   n  general.  If 
a  district  manager.  Custom  sr  Service 
and  Sales,  believes  that  th« 
discontinuance  of  a  post  o  fice  within 
his  or  her  responsibility  m  ly  be 
warranted,  the  manager: 

(i)  Must  use  the  standan  s  and 
procedures  in  §  241.3  (c)  a\  id  (d). 


(ii)  Must  investigate  the  situation, 
(iii)  May  propose  the  post  office  be 
discontinued. 

(2)  Consolidation.  The  proposed 
action  may  include  a  consolidation  of 
post  offices  to  substitute  a  community 
post  office  or  a  classified  or  contract 
station  or  branch  for  the  discontinued 
post  office  if: 

(i)  The  communities  served  by  two  or 
more  post  offices  are  being  merged  into 
a  single  incorporated  village,  town,  or 
city;  or 

(ii},A  replacement  facility  is  necessary 
for  regular  and  effective  service  to  the 
area  served  by  the  post  office  considered 
for  discontinuance. 

(3)  Views  of  postmasters.  Whether  the 
discontinuance  under  consideration 
involves  a  consolidation  or  not,  the 
district  manager.  Customer  Service  and 
Sales,  must  discuss  the  matter  vfith  the 
postmaster  (or  the  officer  in  charge)  of 
the  post  office  considered  for 
discontinuance,  and  with  the 
postmaster  of  any  other  post  office 
affected  by  the  change.  The  manager 
should  make  sure  that  these  officials 
submit  written  comments  and 
suggestions  as  part  of  the  record  when 
the  proposal  is  reviewed. 

(4)  Preparation  of  written  proposal. 
The  district  manager,  Customer  Service 
and  Sales,  must  gather  and  preserve  for 
the  record  all  documentation  used  to 
assess  the  proposed  change.  If  the 
manager  thinks  the  proposed  action  is 
warranted,  he  or  she  must  prepare  a 
document  titled  "Proposal  to  (Close) 
(Consohdate)  the  (Name)  Post  Office." 
This  document  must  describe,  analyze, 
and  justify  in  sufficient  detail  to  Postal 
Service  management  and  affected 
customers  the  proposed  service  change. 
The  written  proposal  must  address  each 
of  the  following  matters  in  separate 
sections: 

(i)  Responsiveness  to  community 
postal  needs.  It  is  the  policy  of  the 
Government,  as  established  by  law,  that 
the  Postal  Service  will  provide  a 
maximum  degree  of  effective  and 
regular  postal  services  to  rural  areas, 
communities,  and  small  towms  where 
post  offices  are  not  self-sustaining.  The 
proposal  should  (A)  contrast  the 
services  available  before  and  after  the 
proposed  change;  (B)  describe  how  the 
changes  respond  to  the  postal  needs  of 
the  affected  customers;  and  (C)  highfight 
particular  aspects  of  customer  service 
that  might  be  less  advantageous  as  well 
as  more  advantageous. 

(ii)  Effect  on  community.  The 
proposal  must  include  an  analysis  of  the 
effect  the  proposed  discontinuance 
might  have  on  the  community  served, 
and  discuss  the  application  of  the 
requirements  in  §  241.3(b). 


(iii)  Effect  on  employees.  The  written 
proposal  must  summarize  the  possible 
effects  of  the  change  on  the  postmaster, 
supervisors,  and  other  employees  of  the 
post  office  considered  for 
discontinuance.  (The  district  manager. 
Customer  Service  and  Sales,  must 
suggest  measures  to  comply  with 
personnel  regulations  related  to  post 
office  discontinuance  and 
consolidation.) 

(iv)  Savings.  The  proposal  must 
include  an  analysis  of  the  economii. 
savings  to  the  Postal  Service  from  the 
proposed  action,  including  the  cost  or 
savings  expected  ft'om  each  major  factor 
contributing  to  the  overall  estimate. 

(v)  Other  factors.  The  proposal  should 
include  an  analysis  of  other  factors  that 
the  district  manager.  Customer  Service 
and  Sales,  determines  are  necessary  for 
a  complete  evaluation  of  the  proposed 
change,  whether  favorable  or 
unfavorable. 

(vi)  Summary.  The  proposal  must 
include  a  summary  that  explains  why 
the  proposed  action  is  necessary,  and 
assesses  how  the  factors  supporting  the 
proposed  change  outweigh  any  negativi* 
factors.  In  taking  competing 
considerations  into  account,  the  need  to 
provide  regular  and  effective  service  is 
paramount. 

(vii)  Notice.  The  proposal  must 
include  the  following  notice:  "This  Is  A 
Proposal.  It  Is  Not  A  Final 
Determination  To  (Close)  (Consolidate) 
This  Post  Office." 

(A)  If  a  final  determination  is  made  f(» 
close  or  consolidate  this  post  office, 
after  public  comments  on  this  proposal 
are  received  and  taken  into  account,  a 
notice  of  that  final  determination  must 
be  posted  in  this  post  office. 

(B)  The  final  determination  must 
contain  instructions  on  how  affected 
customers  may  appeal  that  decision  to 
the  Postal  Rate  Commission.  Any  such 
appeal  must  be  received  by  the 
Commission  within  30  days  of  the 
posting  of  the  final  determination. 

(d)  Notice,  public  comment,  and, 
record — (1)  Posting  proposal  and 
comment  notice.  A  copy  of  the  written 
proposal  and  a  signed  invitation  for 
comments  must  be  posted  prominently 
in  each  affected  post  office.  The 
invitation  for  comments  must: 

(i)  Ask  interested  persons  to  provide 
written  comments  within  60  days,  to  a 
stated  address,  offering  specific 
opinions  and  information,  favorable  or 
unfavorable,  on  the  potential  effect  of 
the  proposed  change  on  postal  services 
and  the  community. 

(ii)  State  that  copies  of  the  proposal 
with  attached  optional  comment  forms 
are  available  in  the  affected  post  offices. 
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(iii)  Provide  a  name  and  telephone 
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ay  be     notice. 
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comment 
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UNITED  STATES  POSTAL  SERVICE 
Proposal  to  (^lose)(Consolidate)  the  (Name)  Post  Office  and  Optional  Comment  Form 


Attached  is  a 
economically 
carefully  and 
provided  below 
use  the  form 
Return  the  com 


pr^jposal  that  we  are  considenng  to  attempt  to  provide  your  community's  postal  service  more 
efficiently,  while  also  providing  regular  and  effective  service.  Please  read  the  proposal 
let  us  have  your  comments  and  suggestions.  If  you.  choose,  you  may  use  the  form 
Your  comments  will  De  carefully  considered  and  will  be  made  part  of  a  public  record.  If  you 

ded  below  and  need  additional  room,  please  attach  additional  sheets  of  paper, 
dieted  form  to by 


anj 
then 


pre  VI 


In  considering  ths  proposal,  if  you  have  any  questions  you  want  to  ask  a  postal  official,  you  may  call 
whose  telephone  number  is    : 


I.  Effect  on 

Please  describe 
regularity  cr 


Vour 


Postal  Services 

any  favorable  or  unfavorable  effects  that  you  believe  the  proposal  would  have  on  the 
effectiveness  of  your  postal  servce 


II.  Effect  on 

Please  describe 
community 


''our  Community 

any  favorable  or  unfavorable  effects  that  you  believe  the  proposal  would  have  on  your 
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III.  Other  Coffiments 

Please  provide  any  other  view  or  information  that  you  believe  the  USPS  should  consider  m  deciding  whether 
to  adopt  the  proposal 


(Signature  )f  Postal  Customer) 


(Date) 


(Mai  ing  Address) 


(City) 


(State) 


(ZIP  Code) 
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(3)  Other  steps.  In  addition  to 
providing  notice  and  inviting  comment, 
the  district  manager.  Customer  Service 
and  Sales,  must  take  any  other  steps 
necessary  to  ensure  that  the  persons 
ser\'ed  by  the  affected  post  office 
understand  the  nature  and  implications 
of  the  proposed  action  (e.g.,  meeting 
with  community  groups  and  following 
up  on  comments  received  that  seem  to 
be  based  on  incorrect  assumptions  or 
information). 

(i)  If  oral  contacts  develop  views  or 
information  not  previously  documented, 
whether  favorable  or  unfavorable  to  the 
proposal,  the  district  manager.  Customer 
Service  and  Sales,  should  encourage 
persons  offering  the  views  or 
information  to  provide  written 
comments  to  preserve  them  for  the 
record. 

(ii)  As  a  factor  in  making  his  or  her 
decision,  the  district  manager.  Customer 
Service  and  Sales,  may  not  rely  on 
communications  received  from  anyone 
unless  submitted  in  WTiting  for  the 
record. 

(4)  Record.  The  district  manager, 
Customer  Service  and  Sales,  must  keep 
as  part  of  the  record  for  his  or  her 
consideration  and  for  review  by  the 
senior  vice  president  of  Customer 
Service  and  Sales  all  the  documentation 
gathered  about  the  proposed  change. 

(i)  The  record  must  include  all 
information  that  the  district  manager, 
Customer  Service  and  Sales,  considered, 
and  the  decision  must  stand  on  the 
record.  No  information  or  views 
submitted  by  customers  may  be 
excluded. 

(ii)  The  docket  number  assigned  to  the 
proposal  must  be  the  ZIP  Code  of  the 
office  proposed  for  closing  or 
consolidation. 

(iii)  The  record  must  include  a 
fJironological  index  in  which  each 
document  contained  is  identified  and 
numbered  as  filed. 

(iv)  As  written  communications  are 
received  in  response  to  the  pubhc  notice 
and  invitation  for  comments,  they  are 
included  in  the  record. 

(v)  A  complete  copy  of  the  record 
must  be  available  for  public  inspection 
during  normal  office  hours  at  the  post 
office  proposed  for  discontinuance  or  at 
the  post  office  providing  alternative 
service,  if  the  office  to  be  discontinued 
was  temporarily  suspended,  beginning 
no  later  than  the  dale  on  w  hich  notice 
is  posted  and  extending  through  the 
comment  period. 

(vi)  Copies  of  documents  in  the  record 
(except  the  proposal  and  comment  form) 
are  provided  on  request  and  on  payment 
of  fees  as  noted  in  the  Administrative 
Support  Manual  (ASM)  §352  fi. 


(o)  Consideration  of  public  comments 
and  final  local  recommendation.— {1) 
Analysis  of  comments.  After  waiting  not 
less  than  60  days  after  notice  is  posted 
under  §  241.3(d)(1)  the  district  manager, 
Customer  Service  and  Sales,  must 
prepare  an  analysis  of  the  public 
comments  received  for  consideration 
and  inclusion  in  the  record.  If  possible, 
comments  subsequently  received  should 
also  be  included  in  the  analysis.  The 
analysis  should  list  and  briefly  describe 
each  point  favorable  to  the  proposal  and 
each  point  unfavorable  to  the  proposal. 
The  analysis  should  identify  to  the 
extent  possible  how  many  comments 
support  each  point  listed. 

(2)  Re-evaluation  of  proposal.  After 
completing  the  analysis,  the  district 
manager.  Customer  Service  and  Sales, 
must  review  the  proposal  and  re- 
evaluate all  the  tentative  conclusions 
previously  made  in  light  of  additional 
customer  information  and  views  in  the 
record. 

(i)  Discontinuance  not  warranted.  If 
the  district  manager.  Customer  Service 
and  Sales,  decides  against  the  proposed 
discontinuance,  he  or  she  must  post,  in 
the  post  office  considered  for 
discontinuance,  a  notice  stating  that  the 
proposed  closing  or  consohdation  is  not 
warranted. 

(ii)  Discontinuance  warranted.  If  the 
district  manager.  Customer  Service  and 
Sales,  decides  that  the  proposed 
discontinuance  is  justified,  the 
appropriate  sections  of  the  proposal 
must  be  revised,  taking  into  account  the 
comments  received  from  the  public. 
After  making  necessary  revisions,  the 
manager  must: 

(A)  Forward  the  revised  proposal  and 
the  entire  record  to  the  senior  vice 
president  of  Customer  Service  and  Sales 
for  final  review. 

(B)  Attach  a  certificate  that  all 
documents  in  the  record  are  originals  or 
true  and  correct  copies. 

(f)  Postal  Service  decision. — (1)  In 
general.  The  senior  vice  president  of 
Customer  Service  and  Sales  or  a 
designee  must  review  the  proposal  of 
the  district  manager.  Customer  Service 
ajid  Sales.  This  review  and  the  decision 
on  the  proposal  must  be  based  on  and 
supported  by  the  record  developed  by 
the  district  manager,  Customer  Service 
and  Sales.  The  senior  vice  president  can 
instruct  the  district  manager  to  provide 
more  information  to  supplement  the 
record.  Each  such  instruction  and  the 
response  must  be  added  to  the  record. 
The  decision  on  the  proposal  of  the 
district  manager,  which  must  also  be 
added  to  the  record,  may  approve  or 
disapprove  the  proposal,  or  return  it  for 
further  ncMon  as  set  forth  below. 


(2)  Approval.  The  senior  vice 
president  of  Customer  Service  and  Sales 
or  a  designee  may  approve  the  proposal 
of  the  district  manager.  Customer 
Service  and  Sales,  with  or  without 
further  revisions.  If  approved,  the  tenn 
"Final  Determination"  is  substituted  for 
•Proposal"  in  the  title.  A  copv  of  the 
Final  Determination  must  be  provided 
to  the  district  manager.  The  Final 
Determination  constitutes  the  Postal 
Service  determination  for  the  purposes 
of39  use.  404(b).  The  Final 
Determination  must  include  the 
following  notices: 

(i)  Supporting  materials.  "Copies  of 
all  materials  on  which  this  Final 
Determination  is  based  are  available  for 
public  inspection  at  the  (Name)  Po.st 
Office  during  normal  office  hours." 

(ii)  Appeal  rights.  "This  Final 
Determination  to  (close)  (consolidate) 
the  (name)  Post  Office  may  be  appealed 
by  any  person  served  by  that  office  to 
the  Postal  Rate  Commission.  Any  appeal 
must  be  received  by  the  Commission 
within  30  days  of  the  date  this  Final 
Determination  was  posted.  If  an  appeal 
is  filed,  copies  of  appeal  documents 
prepared  by  the  Postal  Rate 
Commission,  or  the  parties  to  the 
appeal,  must  be  made  available  for 
public  inspection  at  the  (name)  Post 
Office  during  normal  office  hours." 

(3)  Disapproval.  The  senior  vice 
president  of  Customer  Service  and  Sales 
or  a  designee  may  disapprove  the 
proposal  of  the  district  manager. 
Customer  Service  and  Sales,  and  return 
it  and  the  record  to  the  manager  with 
written  reasons  for  disapproval.  The 
manager  must  post  a  notice  in  each 
affected  post  office  that  the  proposed 
closing  or  consolidation  has  been 
determined  to  be  unwarranted. 

(4)  Return  for  further  action.  The 
senior  vice  president  of  Customer 
Service  and  Sales  or  a  designee  may 
return  the  proposal  of  the  district 
manager.  Customer  Sen,  ice  and  Sales, 
with  written  instructions  to  give 
additional  consideration  to  matters  in 
the  rc<:ord,  or  to  obtain  additional 
information.  Such  instructions  must  bo 
placed  in  the  record. 

(5)  Public  file.  Copies  of  each  Final 
Determination  and  each  disapproval  of 
a  proposal  by  the  senior  vice  president 
of  Customer  Ser\ice  and  Sales,  must  be 
placed  on  file  in  the  Postal  Service 
Headquarters  Library. 

(g)  Implementation  affinal 
determination— (1]  Notice  affinal 
determination  to  discontinue  post  office. 
The  district  manager.  Customer  Service 
and  .Sales,  must: 

(i)  Provide  notice  of  the  Final 
Determination  by  posting  a  copy 
prominently  in  the  affected  post  office 
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(ii)  Ensure  that  a  copy 
completed  record  is  aval 
inspection  during  norma 
hours  at  each  post  office 
Determination  is  posted 
from  the  posting  date. 

(iii)  Provide  copies  of  d 
the  record  on  request  and 
fees  as  noted  in  the  ASM 

(2)  Implementation  o^ 
not  appealed.  If  no  appeal 
pursuant  to  39  U.S.C.  404( 
official  closing  date  of  the 
published  in  the  Postal 
effective  the  first  Saturday 
the  Final  Determination 
district  iflTanager,  Custome 
Sales,  may  request  a  diffei 
official  discontinuance  in 
Office  Change  Announcer 
document  submitted  to  th 
president  of  Customer  Ser 
Sales.  However,  the  post 
be  discontinued  sooner 
after  the  posting  of  the  not 
by§241.3(gKl). 

(3)  Actions  during  appeal 
Implementation  ofdiscon 
appeal  is  filed,  only  the  s€ 
president  of  Customer  Sen 
may  direct  a  discontinuani  :e 
disposition  of  the  appeal 
post  office  may  not  be  d 
sooner  than  60  days  after 
notice  required  by  §  241. 

( i  i )  Display  of  appeal 
Classification  and  Custom4r 
Postal  Service  General 
provide  the  district  managi 
Service  and  Sales,  with 
pleadings,  notices,  orders, 
opinions  filed  in  the  appea  1 

(A)  The  district  manager 
that  copies  of  all  these  doc 
prominently  displayed  anc 
public  inspection  in  the  pc 
discontinued.  If  the  operat 
post  office  has  been  susper 
manager  must  display  cop 
affected  post  offices. 

(B)  All  documents  e.xcep 
Rate  Commission's  final 
opinion  must  be  displayed 
final  order  and  opinion  are 
final  order  and  opinion  m 
displayed  for  30  days. 

(4)  Actions  following 
decision — (i)  Determinatio,  i 
the  Commission  dismisses 
affirms  the  Postal  Service's 
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ing  must  be         determination,  the  official  closing  date 
he  posted  of  the  office  must  be  published  in  the 

Postal  Bulletin,  effective  the  first 
Saturday  90  days  after  the  Commission 
mer  Ser\ice  renders  its  opinion,  if  not  previously 

ior  vice  implemented  under  §  241.3(g)(3)(i). 

and  Sales  in         However,  the  post  office  may  not  be 

discontinued  sooner  than  60  days  after 
the  posting  of  the  notice  required  under 
§241.3(g)(l). 

(ii)  Determination  returned  for  further 
consideration.  If  the  Commission 
returns  the  matter  for  further 
consideration,  the  senior  vice  president 
of  Customer  Service  and  Sales  must 
direct  that  either  (A)  notice  be  provided 
under  §  241.3(f)(3)  that  the  proposed 
discontinuance  is  determined  not  to  be 
warranted  or  (B)  the  matter  be  returned 
to  an  appropriate  stage  under  these 
regulations  for  further  consideration 
following  such  instructions  as  the  senior 
vice  president  may  provide. 
Stanley  F.  Mires, 
Chief  Counsel.  Legislative. 
[FR  Doc.  94-14057  Filed  6-8-94;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[MD23-1-6369;  FRL-4893-9] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans; 
Maryland;  Stage  II  Vapor  Recovery  at 
Gasoline  Dispensing  Facilities 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

JVCTION:  Final  rule. 


SUMMARY:  EPA  is  approving  a  State 
Implementation  Plan  (SIP)  revision 
submitted  by  the  State  of  Maryland. 
This  submittal  consists  of  regulations 
requiring  Stage  II  gasoline  vapor 
recovery  in  the  Baltimore  ozone 
nonattainment  area  and  the  Maryland 
portion  of  the  Washington,  DC  and 
Philadelphia  ozone  nonattainment 
areas.  The  intended  effect  of  this  action 
is  to  approve  the  addition  of  Maryland's 
Stage  II  vapor  recovery  regulations  into 
Maryland's  ozone  SIP.  This  action  is 
being  taken  in  accordance  with  the  SIP 
the  Postal         submittal  and  revision  provisions  of  the 
gj^j  Clean  Air  Act  (the  Act). 

until  the  EFFECTIVE  DATE:  This  final  rule  will 

issued.  The       become  effective  on  June  10,  1994. 
be  ADDRESSES:  Copies  of  the  documents 

relevant  to  this  action  are  available  for 
public  inspection  during  normal 
affirmed.  If      business  hours  at  the  Air,  Radiation, 
the  appeal  or     and  Toxics  Division,  U.S. 

Environmental  Protection  Agency, 
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Region  III,  841  Chestnut  Building. 
Philadelphia,  Pennsylvania  19107;  the 
Air  and  Radiation  Docket  and 
Information  Center  (6102),  U.S. 
Environmental  Protection  Agencv,  401 
M  Street,  SW.,  Washington,  DC  20460; 
and  the  Maryland  Department  of  the 
Environment,  2500  Broening  Highwav. 
Bahimore,  Maryland,  21224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Maria  A.  Pino,  (215)  597-9337,  at  the 
EPA  Regional  office  listed  in  the 
Addresses  section. 
SUPPLEMENTARY  INFORMATION:  On 
November  24,  1993  (58  FR  62065),  EPA 
published  a  notice  of  proposed 
rulemaking  (NPR)  for  the  State  of 
Maryland.  The  NPR  proposed  approval 
of  the  addition  of  COMAR  26.11.24, 
Stage  II  Vapor  Recovery  at  Gasoline 
Dispensing  Facilities,  into  Maryland's 
ozone  SIP.  Maryland  formally  submitted 
COMAR  26.1 1.24  to  EPA  as  a'  SIP 
revision  on  January  18,  1993  to  comply 
with  the  Stage  II  vapor  recovery 
requirements  of  section  182(b)(3)  of  the 
Act. 

This  rulemaking  action  is  approving 
the  addition  of  COMAR  26.11.24  into 
the  Maryland  ozone  SIP.  COMAR 
26.11.24  requires  Stage  II  vapor  recovery 
at  existing  gasoline  dispensing  facilities 
which  dispense  10,000  gallons  per 
month  (gpm)  or  more,  and  at  gasoline 
dispensing  facilities  which  are  owned 
by  independent  small  business 
marketers  (ISBMs)  and  which  dispense 
50,000  gpm  or  more.  All  new  facilities 
with  storage  tank  capacity  greater  than 
2000  gallons,  for  which  the  Maryland 
Department  of  the  Environment  issued 
or  issues  a  permit  to  construct  after  11/ 
15/90.  regardless  of  ISBM  ownership, 
are  covered  by  this  regulation. 

Other  specific  requirements  of 
COMAR  26.11.24  and  the  rationale  for 
EPA's  action  are  explained  in  the  NPR 
and  will  not  be  restated  here.  No  public 
comments  were  received  on  the  NPR. 

Final  Action 

EPA  is  approving  the  addition  of 
COMAR  26.11.24,  Stage  II  Vapor 
Recovery  at  Gasoline  Dispensing 
Facilities,  which  Maryland  submitted  to 
EPA  on  January  18.  1993. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  state 
implementation  plan.  Each  request  for 
revision  to  the  state  implementation 
plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic, 
and  environmental  factors  and  in 
relation  to  relevant  statutory  and 
regulatory  requirements. 

This  action  has  been  classified  as  a 
Table  3  action  for  signature  by  the 
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Regional  Administrator  undf;r  the 
procedures  published  in  the  Federal 
Register  on  January  19.  1989  (54  FR 
2214-2225),  as  revised  by  an  October  4. 
1993  memorandum  from  Michael  H. 
Shapiro,  Acting  Assistant  Administrator 
for  Air  and  Radiation.  A  future 
document  will  inform  the  general  public 
of  these  tables.  On  January  6,  1989,  the 
Office  of  Management  and  Budget 
(0MB)  waived  table  2  and  Table  3  SIP 
revisions  (54  FR  2222)  from  the 
requirements  of  Section  3  of  Executive 
Order  12291  for  a  period  of  two  years. 
The  EPA  has  submitted  a  request  for  a 
permanent  waiver  for  Table  2  and  3  SiP 
revisions.  The  OMB  has  agreed  to 
continue  the  waiver  until  such  time  as 
it  rules  on  EPA's  request.  This  request 
continues  in  effect  under  Executive 
Order  12866,  which  superseded 
Executive  Order  12291  on  September 
30,  1993. 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action,  pertaining  to  corrections  to 
VOC  regulations  in  the  Marj^land  ozone 
SIP,  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  August  9,  1994.  Filing  a 
petition  for  reconsideration  by  the 
Administrator  of  this  final  rule  does  not 
affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection,  Air 
pollution  control.  Hydrocarbons. 
Incorporation  by  reference. 
Intergovernmental  relations,  Ozone. 
Reporting  and  recordkeeping 
requirements. 

Dated;  Muy  25,  1094 
Stanley  L.  Laskowski, 
Artinf-  Regional  Administrator,  Region  III. 

40  CFR  part  52  is  amended  as  follows 


PART  52— [AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7671q. 

Subpart  V— Maryland 

2.  Section  52.1070  is  amended  by 
adding  paragraph  {c)(l07)  to  read  as 
follows: 

§52.1070    Identification  of  plan. 


(r) 


(107)  Revisions  to  the  Maryland  State 
Implementation  Plan  submitted  on 
January  18.  1993  by  the  Maryland 
Department  of  the  Environment: 

(i)  Incorporation  by  reference. 

(A)  Letter  of  January  18,  1993  from  the 
Maryland  Department  of  the 
Environment  transmitting  additions  to 
Maryland's  State  Implementation  Plan, 
pertaining  to  volatile  organic  compound 
regulations  in  Maryland's  air  quality 
regulations.  Code  of  Maryland 
Administrative  Regulations  (COMAR) 
26.11. 

(B)  The  addition  of  COMAR  26.11.24. 
Stage  II  Vapor  Recovery  at  Gasoline 
Dispensing  Facihties.  adopted  by  the 
Secretary'  of  the  Environment  on  January 
18,  1993,  effective  February  15,  1993. 

(ii)  Additional  material. ' 

(A)  Remainder  of  the  January  18, 1993 
State  submittal  pertaining  to  COMAR 
26.1 1 .24,  Stage  II  Vapor  Recovery  at 
Gasoline  Dispensing  Facihties. 
IFR  DvX   94-14084  Filfid  6-^94:  8:45  am] 
BILLING  CODE  6S6»-60-F 


40  CFR  Part  52 
[CA-37-2-6310  FnL^«89-a] 

Approval  and  Promulgation  of 
Implementation  Plans;  California  State 
Implementation  Plan  Revision, 
Sacramento  Metropolitan  Air  Quality 
Management  District 

AGENCY:  En\  ironmental  Protection 
Agency  (EPA). 
ACTION:  Finr.l  rule. 


SUMMARY:  EPA  is  finalizing  limited 
approvals  and  limited  disapprovals  of 
revisions  to  the  California  State 
Implementation  Plan  (SIP)  proposed  in 
the  Federal  Register  on  July  26,  1993. 
This  final  action  will  incorporate  these 
rules  into  the  federally  approved  SIP. 
The  intended  effect  of  finalizing  this 
action  is  to  regulate  emissions  of 
volatile  organic  compounds  (VOCs)  in 
accordance  with  the  requirements  of  the 
Clean  Air  Act,  as  amended  in  1990 
(CAA  or  the  Act).  The  revised  rules 
control  VOC  emissions  from  gasohne 
loading  operations.  Thus,  EPA  is 
finalizing  a  simultaneous  limited 
approval  and  limited  disapproval  under 
CAA  provisions  regarding  EPA  action 
on  SIP  submittals  and  general 
rulemaking  authority  because  these 
revisions,  while  strengthening  the  SIP, 
also  do  not  fully  meet  the  CAA 
provisions  regarding  plan  submissions 
and  requirements  for  nonattainment 
areas.  As  a  result  of  this  limited 
disapproval  EPA  will  be  required  to 
impose  highway  funding  or  emission 
offM't  siinctions  under  the  CAA  unless 


the  State  submits  and  EPA  approves 
corrections  to  the  identified  deficiencies 
within  18  months  of  the  effective  date 
of  this  disapproval.  Moreover,  EPA  will 
be  required  to  proihulgale  a  Federal 
implementation  plan  (PIP)  unless  the 
deficiencies  are  corrected  within  24 
months  of  the  effective  date  of  this 
disapproval. 

EFFECTIVE  DATE:  This  final  rule  is 
effective  )uly  11,  1994. 
ADDRESSES:  Copies  of  the  rule  revisions 
and  EPA's  evaluation  report  for  each 
rule  are  available  for  public  inspection 
at  EPA's  Region  9  office  during  normal 
business  hours.  Copies  of  the  submitted 
rule  revisions  are  available  for 
inspection  at  the  following  locations: 

Rulemaking  Section  (A-5-3).  Air  and 
To.xics  Division,  U.S.  Environmental 
Protection  Agency,  Region  IX,  75 
Hawthorne  Street,  San  Francisco,  CA 
94105 

Environmental  Protection  Agency.  Air 
Docket  (6102),  401  "M"  .Street,  S\V'. 
Washington,  DC  20460 

California  Air  Resources  Board, 
Stationary  Source  Division.  Rule 
Evaluation  Section,  2020  "L"  .Street. 
Sacramento.  CA  95814 

Sacramento  Metropolitan  Air  Quality 
Management  District,  8411  Jackson 
Road.  Sacramento,  CA  95326 
FOR  FURTHER  INFORMATION  CONTACT: 
Susanne  Wong,  Rulemaking  .Section  (A- 
5-3).  Air  and  Toxics  Division,  U.S. 
Environmental  Protection  Agency, 
Region  IX.  75  Hawthorne  Street,  San 
Francisco.  CA  94105.  Telephone:  (415) 
744-1152 

SUPPLEMENTARY  INFORMATION: 

Background 

On  July  26,  1993,  in  58  FR  39717, 
EPA  proposed  granting  limited  approval 
and  limited  disapproval  of  the  following 
rules  into  the  California  SIP:  SMAQMD 
Rules  448,  Gasoline  Transfer  into 
Stationary  Storage  Containers,  and  449, 
Transfer  of  Gasoline  into  Vehicle  Fuel 
Tanks.  Rules  448  and  449  were  adopted 
by  SMAQMD  on  December  17,  1991. 
These  rules  were  submitted  by  the 
California  Air  Resources  Board  (CARB) 
to  EPA  on  June  19, 1992.  These  rules 
were  submitted  in  response  to  EPA's 
1988  SIP  Call  and  the  CAA  section 
182(a)(2)(A)  requirement  that 
nonattainment  areas  fix  their  reasonably 
available  control  technology  (RACT) 
rules  for  ozone  in  accordance  with  EPA 
guidance  that  interpreted  the 
requirements  of  the  pre-amendment  Act. 
A  detailed  discussion  of  the  backgrounil 
for  each  of  the  above  rules  and 
nonattainment  areas  is  provided  in  the 
notice  of  proposed  rulemaking  (NPRJ 
cited  above. 
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remaining  deficiencies.  Bnt 
contain  deficiencies  which 
required  to  be  corrected  pui 
.section  182(a)(2)(A)  requi 
D  of  the  CAA.  Both  niles  al 
Control  Officer  to  use  "equ 
methods  for  determining  c 
detailed  discussion  of  the 
provisions  and  evaluations 
provided  in  the  NPRs  and  i 
support  documents  (TSDs) 
EPA's  Region  LX  office  (TSr 
Februar\'  1.  1993  for  Rules 
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Response  to  Public  Comme  li 

A  30-day  public  commen 
provided  in  58  FR  39717. 
no  comment  letters  on  the 
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rPR. 
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EPA  is  finahzing  a  limito 
a.od  a  limited  disapproval  o 
referenced  mles.  The  limi 
of  these  rules  is  being  final! 
sec!i(,n  110{k)(3)  in  hght  of 
authority  pursuant  to  sect 
adopt  regulations  necessary 
air  quality  by  strengthening 
approval  is  limited  in  the 
rules  strengthen  the  SIP.  H 
rules  do  not  meet  the  ser.tio 
lS2(a)(2)(A)  CAA  requireniflnt  bt;c;ause 
of  the  rule  deficiencies  whic  h  were 
tiiscussed  in  the  KPR.  Thus  in  order  to 
strengthen  the  SIP.  EPA  is  g  anting 
limited  approval  of  these  ru  es  under 
sections  110(k){3)  and  301(a   of  the 
C.:\\.  This  action  approves  I  [k  ruUiS 
itiln  the  SIP  as  federally  enflrceable 
rules. 

At  the  same  time.  EPA  is 
the  Imiited  disapproval  of  tl 
bfcau.se  they  contain  defici 
h..ve  not  been  corrected  as  r 
.-.f.tion  182(a)(2)(A)  of  the 
-.ii'h,  the  rules  do  not  fully 
nrqa:.'^Rnients  of  Part  D  of  th 
stated  in  the  NPR,  upon  the 
date  of  this  final  rule,  the  IH 
I  Ifick  for  sanctions  and  the 
TIP  clock  will  begin.  Sectioi 
and  1 10((;).  If  the  State  does 
the  required  corrections  ant 
not  approve  the  submittal  w 
months  of  the  final  rule,  eiti 
highway  sanction  or  the  off: 
will  be  imposed  at  the  18 
It  should  be  noted  that  the  rli 
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by  this  final  rule  have  been  adopted  by 
the  SMAQMD  and  are  currently  in  effect 
in  the  District.  EPAs  limited 
disapproval  action  in  this  final  rule  dtK;s 
not  prevent  SMAQ.MD  or  EPA  from 
enforcing  these  rules. 

Nothing  in  this  action  should  be 
con.strued  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  state 
implementation  plan.  Each  request  for 
revision  to  the  state  implementation 
plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic, 
and  environmental  factors  and  in 
relation  to  relevant  statutory  and 
regulator}'  requirements. 

Regulatory  Process 

Under  section  307(b)(1)  of  the  Act. 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
CouLrt  of  Appeals  for  the  appropriate 
circuit  by  August  8.  1994.  Filing  a 
petition  for  reconsideration  by  the 
Administrator  of  this  final  rule  does  not 
affect  the  finality  of  this  mle  for  thp 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements  (see  section 
307(b)(2)). 

This  action  has  bi;i-n  classified  as  a 
Table  3  action  by  the  Regional 
Administrator  under  (he  procedures 
published  in  the  Federal  Register  on 
January  19.  1989  (54  FR  2214-2225).  A 
revision  to  the  SIP  processing  review 
tables  was  approved  by  the  Acting 
Administrator  for  Air  and  Radiation  on 
0<.tolHir4.  1993  (Michael  H.  Shapiro's 
memorandum  to  Regional 
Administrators).  A  future  document  will 
inform  the  general  public  of  theso- 
tables.  Under  the  revised  tables,  this 
action  remains  classified  as  a  Table  3 
actio.".  On  January  6,  1989.  the  Office  of 
Management  and  Budget  (OMB)  waived 
Table  2  and  Table  3  SIP  revisions  (54  FR 
■  2222)  from  the  req  uirem.ep.ts  of  siction 
3  of  E>xi:utive  Order  12291  for  2  years. 
The  EPA  has  sub.Tiitted  a  nquest  for  a 
permanent  waiver  for  Table  2  and  Table 
3  SiP  revisions.  The  OMB  has  agreed  to 
continue  the  waiver  until  such  lime  as 
it  rules  on  EPA's  request.  This  request 
continues  in  cfft^ct  under  Executive 
Order  12866  which  supe^^eded 
E.xecutJve  Order  12291  on  Sf;pteml>er 
30. 1993 

List  of  Subjects  in  40  CFR  Part  52 

Enviromnental  protection.  Air 
pollution  control.  Hydrocarbons, 
Incorporation  by  reference. 
Intergovernmental  relations.  Ozone. 


Reporting  and  recordkeeping 
requirements. 

Note:  Incorporation  by  relin;iue  nl  rho 
State  Implemeutation  Plan  for  the  Stale  of 
California  was  approved  by  the  Director  of 
the  Federal  Register  on  July  1.  10H2. 

Dated:  April  29,  1004 
David  Howekamp. 
Acting  Regional  Admin istratur 

Part  52.  title  40  of  the  Code  of  Federal 
Regulations,  is  amended  as  follows* 

PART  52— [AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  li.S.C  7401-7f,71q 

Subpart  F — California 

2.  Section  52.220  is  amended  by 
adding  paragraph  (c)  (lB8)(i)(F)  to  n-.id 
as  follows: 

§  52.220    Identification  of  plan. 

*  •  *  •  • 

(c)  •    •    • 
(188) *    •    • 

(F)  Sacramento  Metropolitan  Air 
Quality  Management  District. 

( r)  Rules  448  and  449  adoptfd  on 
Dt;ceraberl7.  1991. 

•  ft       -  *  •  * 
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BILLING  CODE  6560-50-f 


40  CFR  Part  52 

IC032-1-5417;  FRL-4894-5] 

Clean  Air  Act  Approval  and 
Promulgation  of  PM-10 
Implementation  Plan  for  Colorado 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

summary:  In  this  action,  the  EPA  is 
approving  the  State  implementation 
plan  (SIP)  submitted  by  the  State  of 
Colorado  for  tlie  purposes  of  bringing 
about  the  attainment  of  the  .National 
ambient  air  quality  standards  (!^!A.^QS) 
f(/r  particulate  matter  with  an 
aerodjiiamic  diameter  less  than  or  equal 
to  a  nominal  10  micrometers  (PM-10). 
The  SIP  was  submitted  by  the  State  on 
May  27,  1993  to  satisf>-.certain  Federal 
requirements  for  an  a[)provable 
nonattainment  area  PM-10  plan  for 
Lamar.  Colorado. 

EFFECTIVE  DATE:  This  rule  will  become 
effective  on  July  11.  1994. 
ADDRESSES:  Copies  of  the  State's 
submittal  and  other  information  are 
available  for  inspection  during  normal 
business  hours  at  the  following 


locations:  Air  Programs  Branch. 
Environmental  Protection  Agency, 
Region  VIII.  999  18th  Street,  suite  500. 
Denver.  Colorado  80202-2466;  and  Air 
Pollution  Control  Division,  Colorado 
Department  of  Health,  4300  Cherry 
Creek  Drive  South.  Denver.  Colorado 
80222-1530. 

FOR  FURTHER  INFORMATION  CONTACT: 
Vicki  Stamper,  8ART-AP, 
Environmental  Protection  Agency, 
Region  VIII,  999  18th  Street,  suite  500, 
Denver.  Colorado  80202-2466,  (303) 
293-1765. 

SUPPLEMENTARY  INFORMATION: 

Lamar.  Colorado  was  designated 
nonattainment  for  PM-10  and  classified 
as  moderate  under  sections  107(d)(4)(B) 
and  188(a)  of  the  Clean  Air  Act  (Act) 
upon  enactment  of  the  Clean  Air  Act 
Amendments  of  1990. '  (See  56  FR 
56694.  November  6,  1991;  40  CFR 
81.306  (specifying  nonattainment 
designation  for  Lamar.))  The  air  quality 
planning  requirements  for  moderate 
PM-10  nonattainment  areas  are  set  out 
in  subparts  1  and  4  of  part  D  of  title  I 
of  the  Act.  The  EPA  has  issued  a 
"General  Preamble"  describing  EPA's 
preliminary  views  on  how  EPA  intends 
to  review  SIPs  and  SIP  revisions 
submitted  under  title  I  of  the  Act, 
including  those  State  submittals 
containing  moderate  PM-10 
nonattainment  area  SIP  requirements 
(see  generally  57  FR  13498  (April  16, 
1992)  and  57  FR  18070  (April  28, 
1992)).  Because  EPA  is  describing  its 
interpretations  here  only  in  broad  terms, 
the  reader  should  refer  to  the  General 
Preamble  for  a  more  detailed  discussion 
of  the  interpretations  of  title  I  advanced 
in  this  final  action  and  the  supporting 
rationale. 

Those  states  containing  initial 
modcirafe  PM-10  nonattainment  areas 
(i.e..  those  areas  designated 
nonattainment  for  PM-10  under  section 
107(d)(4)(B)  of  the  Act)  were  required  to 
submit,  among  other  things,  the 
following  provisions  bv  November  15 
1991: 

1.  Provisions  to  assure  that  reasonably 
available  control  measures  (RACM) 
(in(.ludingsuch  reductions  in  emissions 
from  existing  sources  in  the  area  as  may 
be  obtained  through  the  adoption,  at  a 
minimum,  of  reasonablv  available 
control  technoiogy-RACT)  shall  be 
implemented  no  later  than  December 
10,  1993; 


'  The  IWJO  .•Xir.pnti.nifjjt.s  to  xhv  Cicin  A;r  .Xcl 
made  significant  r.hangRs  to  the  ,^(  I.  See  Public  l^w 
No.  101-549.  104  Stat.  2i99.  Rpfcre:)(.es  herein  are 
U>  tJie  f;;ftan  ,^ir  Act,  as  amended  Cthe  Act-).  The 
Clejii  .M[  An  is  codified,  as  iiri.i'iiiifil,  in  the  L'.S. 
Code  ,.t  42  U.S.C  7401  t-t  w./. 


2.  Either  a  demonstration  (including 
air  quality  modeling)  that  the  plan  will 
provide  for  attaiimient  as  expeditiously 
as  practicable  but  no  later  than 
December  31,  1994,  or  a  demonstration 
that  attainment  by  that  date  is 
impracticable; 

3.  Quantitative  milestones  which  are 
to  be  achieved  every  3  years  and  which 
demonstrate  reasonable  further  progress 
(RFP)  toward  attainment  by  December 
31. 1994; and 

4.  Provisions  to  assure  that  the  control 
requirements  applicable  to  major 
stationary  sources  of  PM-10  also  apply 
to  major  stationary  sources  of  PM-10 
precursors  except  where  the 
Administrator  determines  that  such 
sources  do  not  contribute  significantly 
to  PM-IG  levels  which  exceed  the 
NAAQS  in  the  area.  See  sections  172(c), 
188,  and  189  of  the  Act. 

Some  provisions  were  due  at  a  later 
date.  States  with  initial  moderate  PM- 
10  nonattainment  areas  were  required  to 
submit  a  permit  program  for  the 
construction  and  operation  of  new  and 
modified  major  stationary  sources  of 
PM-10  by  June  30.  1992  (see  section 
189(a)).  Revisions  to  satisfy  these 
requirements  were  submitted  by  the 
State  on  January  14,  1993,  and  EPA  will 
be  taking  action  on  these  requirements 
in  a  separate  Federal  Register 
document.  Such  States  were  also 
required  to  submit  contingency 
measures  by  November  15,  1993  which 
become  effective  without  fiirther  action 
by  the  State  or  EPA.  upon  a 
determination  by  EPA  that  the  area  has 
failed  to  achieve  RFP  or  to  attain  the 
PM-10  NAAQS  by  the  applicable 
statutory  deadline.  (See  section 
172(c)(9)  of  the  Act  and  57  FR  13543- 
13544.)  The  State  submitted  PM-10 
contingency  measures  for  the  Lamar 
PM-10  nonattainment  area  on  December 
9.  1993.  EPA  will  take  action  on  these 
contingency  measures  in  a  separate 
Federal  Register  document. 

On  April  6,  1994,  EPA  announced  its 
proposed  approval  of  the  Lamar. 
Colorado  PM-10  nonattainment  area  SIP 
as  meeting  those  moderate  PM-10 
nonattainment  area  requirements  due  on 
November  15,  1991  (.see  59  FR  16158- 
16162).  In  that  proposed  ndemaking 
action  and  related  Technical  Support 
Document  (TSD).  EPA  described  in 
detail  its  interpretations  of  title  I  and  its 
rationale  for  proposing  to  approve  the 
Lamar  moderate  nonattainment  area 
PM-10  SIP.  taking  into  consideration 
the  specific  factual  issues  presented. 
EPA  requested  public  comments  on  all 
aspects  of  the  proposed  rulemaking 
pertaining  to  Lamar  (see  59  FR  16162). 
No  comments  uc-e  received  on  the 
prr)posed  rulemaking. 


This  Action 

Section  llO(k)  of  the  Act  sets  out 
provisions  governing  EPA's  review  of 
SIP  submittals  (see  57  FR  13565-13566). 
On  May  27, 1993,  the  Governor  of 
Colorado  submitted  revisions  to  the  SIP 
which  were  intended  to  satisfy  those 
moderate  PM-10  nonattainment  area 
SIP  requirements  due  for  Lamar  on 
November  15.  1991.  As  described  in 
EPA's  notice  of  proposed  approval  of 
this  SIP  submittal,  the  Lamar  moderate 
PM-10  nonattainment  area  plan 
includes,  among  other  things:  (1)  A 
comprehensive  and  accurate  emissions 
inventory;  (2)  reliance  on  existing 
Federal  control  measures  that  satisfy  the 
RACM  requirement;  (3)  a  demonstration 
(including  air  quality  modefing)  that 
attainment  of  the  PM-10  NAAQS  will 
be  achieved  in  Lamar  by  December  31 , 
1994  and  maintained  through  December 
31,  1997;  (4)  an  explanation  that  the 
implementation  of  available  control 
measures  are  not  reasonably  required  for 
attainment  and  maintenance  of  the  PM- 
10  NAAQS  in  Lamar,  thus  satisfying  the 
November  15, 1994  quantitative 
milestone  and  RFP  requirements;  and 
(5)  enforceabihty  documentation.  In  that 
document,  EPA  also  proposed  to 
determine  that  major  sources  of 
precursors  of  PM-10  do  not  contribute 
significantly  to  PM-ID  levels  in  excess 
of  the  NAAQS  in  Lamar.  Please  refer  to 
EPA's  April  6,  1994  notice  of  proposed 
rulemaking  (59  FR  16158-16162)  and 
the  TSD  for  that  action  for  a  more 
detailed  discussion  of  these  elements  of 
the  Lamar  plan. 

EPA  finds  that  the  State  of  Colorado's 
PM-10  SIP  for  the  Lamar  moderate  PM- 
10  nonattainment  area  meets  the  RACM, 
including  RACT,  requirement.  Wind 
erosion  from  agricultural  lands  was 
identified  as  the  principal  contributor  to 
the  PM-10  nonattainment  problem  in 
Lamar  and.  therefore,  was  targeted  for 
control  in  the  SIP.  The  State  chose  to 
rely  on  the  soil  conservation  measures 
of  the  Federal  Food  Security  Act  (FSA) 
to  control  emissions  from  agricultural 
land  wind  erosion.  While  the  State  is 
relying  on  these  provisions  to  reduce 
PM-10  emissions  from  wind  erosion  in 
the  Lamar  area,  the  State  did  not  adopt 
these  measures  into  the  SIP  because 
these  measures  are  federally-mandated 
and  will  be  implemented  by  the  U.S. 
Department  of  Agriculture.  Further,  no 
credit  was  taken  for  these  measures 
because  of  the  difficulty  in  estimating 
the  effectiveness  of  these  measures  and 
because  no  credit  was  needed  to 
demonstrate  attainment  or  maintenance 
of  the  PM-10  NAAQS  in  Umar. 
Nevertheless.  FPA  does  bt>lieve  that  tho 
provisions  of  th<?  FS.A  will  have  a 
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significant  impact  on  the 
from  wind  erosion  from 
land  in  the  Lamar  area.  It 
appear  that  applying  hirthler 
measures  to  these  or  other 
would  expedite  attainmen  t 
believes  the  Lamar  PM-IC 
nonattainment  area  plan 
satisfied  the  RACM  (inclu 
requirement. 

A  more  detailed  discuss 
individual  source  contribi  tions 
associated  control  measun  is 
available  control  technolo  ;y) 
explanation  of  why  certaii 
control  measures  were  not 
implemented,  can  be  foun  i 
accompanying  EPA's  proposed 
of  the  Lamar  moderate  PNi-1 
nonattainment  area  SIP. 

The  Lamar  PM-10  nona 
plan  adequately  demonstrites 
Lamar  area  will  attain  the 
NAAQS  by  December  31. 
maintain  the  PM-10  NAApS 
December  31.  1997.  Thus 
the  State  has  met  all  of  the 
PM-10  nonattainment  are; 
requirements  for  the  Lama  ■ 
PM-10  nonattainment  are; 
due  to  EPA  on  November 
submitted  by  the  State  on 
By  this  action.  EPA  is  app^ 
Lamar  PM-10  moderate 
area  plan. 

In  this  document.  EPA  i 
announcing  its  determinat 
stationary  sources  of  precursors 
10  do  not  contribute  signi 
PM-10  levels  in  excess  of 
in  Lamar.  ^ 

Nothing  in  this  action  should 
construed  as  permitting  or 
establishing  a  precedent 
request  for  a  revision  to 
request  for  a  revision  to  th 
considered  separately  in 
technical,  economic,  and 
factors,  and  in  relation  to 
statutory  and  regulatory 


(missions 
icultural 
I  loes  not 

control 
sources 

Thus,  EPA 
moderate 
s  adequately 
ing  RACT) 


Final  Action 

This  document  makes  fi 
proposed  on  April  6, 1994 
16158).  As  noted  elsewhen 
action,  EPA  received  no  ^ 
comments  on  the  proposec 
direct  result,  the  Regiona 
has  reclassified  this  action 
to  Table  3  under  the  proce: 


^The  consequences  of  this  findii  g  are  to  exclude 
these  sources  from  the  applicabilit  '  of  PM-10 
nonattainment  area  control  require  nents.  Note  that 
EPA's  Tinding  is  based  on  the  cunt  nt  character  of 
the  area  including,  for  example,  th  i  existing  mix  of 
sources  in  the  area.  It  is  possible,  t  lerefore,  that 
future  growth  could  change  the  sig  liflcance.of 
precursors  in  the  area. 
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procedures  established  at  54  PR  2214, 
January  19, 1989. 

This  action  has  been  classified  as  a 
Table  3  action  by  the  Regional 
Administrator  under  the  procedures 
published  in  the  Federal  Register  on 
January  19,  1989  (54  PR  2214-2225),  as 
revised  by  an  October  4,  1993 
memorandum  from  Michael  H.  Shapiro, 
Acting  Assistant  Administrator  for  Air 
and  Radiation.  A  future  document  will 
inform  the  general  pubhc  of  these 
tables.  Oh  January  6. 1989.  the  Office  of 
Management  and  Budget  (OMB)  waived 
Table  2  and  Table  3  SIP  revisions  (54  PR 
2222)  from  the  requirements  of  Section 
3  of  Executive  Order  12291  for  2  years. 
The  EPA  has  submitted  a  request  for  a 
permanent  waiver  for  Table  2  and  Table 
3  SIP  revisions.  The  OMB  has  agreed  to 
continue  the  waiver  until  such  time  as 
it  rules  on  EPA's  request.  This  request 
continues  in  effect  under  Executive 
Order  12866  which  superseded 
Executive  Order  12291  on  September 
30, 1993.  The  OMB  has  exempted  this 
regulatory  action  from  Executive  Order 
12866  review. 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  August  8,  1994. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  file,  and  shall 
not  postpone  the  effectiveness  of  such 
rule  or  action.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Hydrocarbons, 
Intergovernmental  relations.  Nitrogen 
dioxide.  Particulate  matter.  Reporting 
and  recordkeeping  requirements.  Sulfur 
dioxide.  Volatile  organic  compounds. 

Dated:  June  1.  1994. 
Nola  Y.  Cooke. 
Acting  Regional  Administrator. 

Part  52,  chapter  I.  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows; 


PART  52— [AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7671q. 

Subpart  G — Colorado 

2.  Section  52.332  is  amended  bv 
adding  paragraph  (c)  to  read  as  follows: 


§  52.332    Moderate  PM-10  nonattainment 
area  plans. 

***** 

(c)  On  May  27. 1993.  the  Governor  of 
Colorado  submitted  the  moderate  PM- 
10  nonattainment  area  plan  for  the 
Lamar  area.  The  submittal  was  made  to 
satisfy  those  moderate  PM-10 
nonattainment  area  SIP  requirements 
which  were  due  for  Lamar  on  November 
15,  1991. 

|FR  Doc.  94-14015  Filed  6-8-94:  8:45  am] 
BILLING  CODE  6560-50-f 


40  CFR  Part  271 
[FRL-4894-6] 

New  Mexico:  Final  Authorization  of 
State  Hazardous  Waste  Management 
Program  Revisions 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Immediate  final  rule. 

SUMMARY:  The  State  of  New  Mexico  has 
applied  for  final  authorization  of 
revision  to  its  hazardous  waste  program 
under  the  Resource  Conservation  and 
Recovery  Act  (RCRA),  and  the 
Environmental  Protection  Agency  (EPA) 
has  reviewed  New  Mexico's  application 
and  decided  that  its  hazardous  waste 
program  revision  satisfies  all  of  the 
requirements  necessary  to  qualify  for 
final  authorization.  Unless  adverse 
written  comments  are  received  during 
the  review  and  comment  period 
provided  for  public  participation  in  this 
process,  EPA  intends  to  approve  New 
Mexico's  hazardous  waste  program 
revision  subject  to  the  authority  retained 
by  EPA  in  accordance  with  the 
Hazardous  and  Solid  Waste 
Amendments  of  1984.  New  Mexico's 
application  for  the  program  revision  is 
available  for  public  review  and 
comment. 

DATES:  This  final  authorization  for  New 
Mexico  shall  be  effective  August  23, 
1994,  unless  EPA  publishes  a  prior 
Federal  Register  action  withdrawing 
this  immediate  final  rule.  All  comments 
on  New  Mexico's  program  revision 
application  must  be  received  by  the 
close  of  business  July  25.  1994. 
ADDRESSES:  Copies  of  the  New  Mexico 
program  revision  application  and  the 
materials  which  EPA  used  in  evaluating 
the  revision  are  available  from  8:30  a.m. 
to  4  p.m..  Monday  through  Friday  at  the 
following  addresses  for  inspection  and 
copying:  New  Mexico  Environment 
Department,  1190  St.  Francis  Drive, 
Sante  Fe,  New  Mexico  87502  and 
USEPA,  Region  6  Library,  12th  Floor, 
First  Interstate  Bank  Tower  at  Fountain 
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Place,  1445  Ross  Avenue,  Dallas,  Texas 
B5202,  phone  (214)  655-6444.  Written 
comments,  referring  to  Docket  Number 
NM-94-1,  should  be  sent  to  Alima 
Patterson,  Region  6  AR-NM 
Authorization  Coordinator.  Grants  and 
Authorization  Section  (6H-HS),  RCRA 
Programs  Branch,  USEPA  Region  6, 
First  Interstate  Bank  Tower  at  Fountain 
Place,  1445  Ross  Avenue,  Dallas,  Texas 
75202,  (214)  655-a533. 
FOR  FURTHER  INFORMATION  CONTACT: 
Alima  Patterson,  Region  6  AR-NM 
Authorization  Coordinator.  Grants  and 
Authorization  Section  (6H-HS),  RCR.A 
Programs  Branch.  USEPA  Region  6, 
First  Interstate  Bank  Tower  at  Fountain 
Place.  1445  Ross  Avenue,  Dallas.  Texas 
75202.(214)655-8533. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

States  with  final  authorization  under 
section  3006(b)  of  the  Resource 
Conservation  and  Recovery  Act 
("RCRA"  or  the  "Act").  42  U.S.C. 
6926(b),  have  a  continuing  obligation  to 
maintain  a  hazardous  waste  program 
that  is  equivalent  to.  consistent  with, 
and  no  less  stringent  than  the  Federal 
hazardous  waste  program.  Revisions  to 
State  hazardous  waste  programs  are 
necessary  when  Federal  or  State 
statutory  or  regulatory  authority  is 
modified  or  when  certain  other  changes 


occur.  Most  commonly.  State  program 
revisions  are  necessitated  by  changes  to 
EPA's  regulations  in  40  CFR  parts  124. 
260  through  268,  and  270. 

B.  New  Mexico 

New  Mexico  received  final 
authorization  January  25.  1985  (see  50 
FR  1515),  to  implement  its  base 
hazardous  waste  management  program. 
New  Mexico  received  authorization  for 
revisions  to  its  program  on  April  10, 
1990  (see  55  FR  4604).  July  25,  1990  (see 
55  FR  28397).  and  December  4. 1992 
(see  57  FR  45717).  The  authorized  New 
Mexico  RCRA  program  was 
incorporated  by  reference  into  die  Code 
of  Federal  Regulations  (CFR).  effective 
December  13, 1993  (see  58  re  52677). 
New  Mexico  submitted  a  final  complete 
program  revision  application  for 
additional  program  approvals.  Today. 
New  Mexico  is  seeking  approval  of  its 
program  revision  in  accordaiice  with  40 
CFR  271.21(b)(3). 

EPA  reviewed  New  Mexico's 
application,  and  made  an  immediate 
final  decision  that  New  Mexico's 
hazardous  waste  program  revision 
satisfies  all  of  the  requirements 
necessary  to  qualify  for  final 
authorization.  Consequently,  EPA 
intends  to  grant  final  authorization  for 
the  additional  program  modifications  to 
New  Mexico.  The  public  may  submit 


Federal  citation 


written  comments  on  EPA's  final 
decision  until  July  25.  1994.  Copies  of 
New  Mexico's  application  for  program 
revision  are  available  for  inspection  and 
copying  at  the  locations  indicated  in  the 
ADDRESSES  section  of  this  document. 

Approval  of  New  Mexico's  program 
revision  shall  become  effective  75  days 
from  the  date  this  notice  is  published, 
unless  an  adverse  written  comment 
pertaining  to  the  State's  revision 
discussed  in  this  document  is  received 
by  the  end  of  the  comment  period.  If  an 
adverse  UTitten  comment  is  received. 
EPA  will  pubUsh  either:  (1)  A 
withdrawal  of  the  immediate  final 
decision;  or  (2)  a  document  containing 
a  response  to  the  comment  that  either 
affirms  that  the  immediate  final 
decision  takes  effect  or  reverses  the 
decision. 

New  Mexico's  program  revision 
application  includes  State  regulatory 
changes  that  are  equivalent  to  the  rules 
promulgated  in  the  Federal  RCRA 
implementing  regulations  in  40  CFR 
parts  124.  260-262.  264.  265.  266  and 
270  that  were  pubfished  in  the  Federal 
Register  through  December  4.  1992. 
This  proposed  approval  includes  the 
provisions  that  are  fisted  in  the  chart 
below.  This  chart  also  lists  the  State 
analogs  that  are  being  recognized  as 
equivalent  to  the  appropriate  Federal 
requirements. 


1.  Petroleum  Refinery  Primary  and  Secondary  OilMater/Sollds  separa- 
tion Sludge  Listings  (F037  and  F038),  November  2.  1990  (55  FR 
46354-46397),  as  amended  on  Decemt)er  17.  1990  (55  FR  51707^ 
(Checklists  81  and  81.1). 

2.  Wood  Preserving  Listings.  (55  FR  50450-50490).  December  6 
1990.  (Checklist  82). 


3.  Land  Disposal  Restrictions  lor  Third  Third  Scheduled  Wastes-  Tech- 
nicai  Amendments.  (56  FR  3864-3928).  January  31.  1991.  (Checklist 
83). 

4.  Burning  of  Hazardous  Waste  in  Boilers  and  Industrial  Furnaces  Feb- 
ruary 21,  1991  (56  FR  7134-7240).  (Checklist  85). 

5.  Removal  of  Strontium  Sulfide  from  the  List  of  Hazardous  Wastes- 
Technical  Amendment.  (56  FR  7567-7568),  Febnjary  25  1991* 
(Checklist  86).  /     v.     =-31. 

6.  Organic  Air  Emisskxi  Standards  tor  process  Vents  and  Equipment 
Leaks;  Technical  Amendment,  April  26,  1991  (56  FR  19290)  (Check- 
list 87). 

7.  Administrative  Stay  for  K069  Usting.  I^ay  1.  1991  (56  FR  19951) 
(Checklist  88). 

8.  Mining  Waste  Exclusion  III,  June  13.  1991  (56  FR  27300).  (Checklist 

9.  Wood  Preserving  Listings,  June  13.  1991  (56  FR  27332).  (Checklist 

i/    I    I. 


State  analog 


New  Mexico  Statutes  Annotated  (NMSA)  1978.  Sections  74^^A(1) 
and  74-w>-^E  (Replacement  Pamphlet  1993);  f^ew  Mexico  Hazard- 
ous Waste  Management  Regulatwns  (HWMR).  HWMR-7-  Part  II 
Section  201.  as  amended  November  20.  1992. 

NMSA  1978.  Sections  74-4-4A(l)  and  74-4-4E  (RepI  Pamp   1993)- 
HWMR-7;  PART  I.  PART  II.  PART  III.  PART  V.  PART  VI  and  PART 
IX,  Sections  101,  102.  201,  301,  501  &  502(A)  601,  602(A)(B)  901 
arxJ  902,  as  amended  November  20,  1992. 

NMSA  1978.  Sections  74^-4A  and  74-4-4E  (RepI  Pamp  1993)- 
HWMR-7  PART  I,  PART  II.  PART  V.  and  PART  VI.  and  PART  VII 
Sectwns  101.  102.  201,  501,  502.  601.  602.  and  701,  as  amended 
November  20.  1992. 

NMSA  1978.  Sections  74-4-4E  (RepJ.  Pamp.  1993);  HWMR-7  PART 
I,  PART  II,  PART  V.  PART  VI.  and  PART  VII.  Sections  lo'l  102 
201,  501.  502.  601,  602  and  701.  as  amended  November  20  1992  ' 

NMSA  1978,  Sectk>ns  74-4-4A(1)  and  74-4-JE  (Rep*.  Pamp.  1993); 
HWMR-7;  PART  II,  Section  201,  as  amended  November  20.  1992.  ' 

NMSA  1978,  Section  74-4-4A  and  74-4-4E  (RepI.  Pamp  1993V 
HWMR-7  PART  II.  PART  V,  PART  VI  and  PART  IX.  SectK)ns  20l" 
501.502,  601.602,  and  901,  as  amended  November  20  1992 

NMSA  1978,  Sections  74-4-4A(1)  and  74-^J-4E  (RepI.  Pamp.  1993) 

HWMR-7  PART  II,  Section  201,  as  amended  November  20  1992 
NMSA  1978,  Sections  74-4-4A(l)  and  74-4-4E  (RepI.  Pamp.  1993) 

HWMR-7  PART  II.  Section  201,  as  amended  November  20.  1992. 
NMSA  1978,  Sections  74-4^A(l)  and  74^-4E  (RepI.  PamfD.  1993) 

HWMR-7  PART  II  Section  201,  as  amended  November  20.  1992. 


New  Mexico  is  not  authorized  to 
operate  the  Federal  program  on  Indian 
lands.  This  authority  remains  with  FPA 


C.  Decision 

1  conclude  that  New  Mexico's 
appUcation  for  a  program  revision  meets 


the  statutory  and  regulatory 
requirements  established  by  RCRA. 
Accordingly.  New  Mexico  is  granted 
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final  authorization  to 
hazardous  waste  program 
New  Mexico  now  has  res 


oper  ite  its 

js  revised, 
ponsibihty  for 
ge,  and 
s  borders  and 
of  the  RCRA 
ised 
to  the 
Jew  Mexico 


r(  V 


subject 


permitting  treatment,  stor 
disposal  facilities  within  i 
for  carrying  out  the  aspect ! 
program  described  in  its 
program  application,  s 
limitations  of  the  HSWA. 
also  has  primary  enforcenfent 
responsibiUties.  although  iPA  retains 
the  right  to  conduct  inspec  tions  under 
section  3007  of  RCRA,  anc  to  take 
enforcement  actions  undei  sections 
3008.  3013  and  7003  of  RC  RA 


D.  Codincation  in  Part  27: 


EPA  uses  40  CFR  part  2 
codification  of  the  decisio:  i 
New  Mexico's  program  an 
incorporation  by  reference 
provisions  of  New  Mexico 
and  regulations  that  EPA 
under  sections  3008.  3013 
RCRA.  Therefore,  EPA  is 
amendment  of  40  CFR  par 
GG  until  a  later  date. 


vri 


rfservmg 
272,  subpart 


Compliance  With  Executiile  Order 
12866 

The  Office  of  Manageme  [it  and  Budget 
has  exempted  this  rule  froi  n  the 
requirements  of  section  6  qf  Executive 
Order  12866. 

Certification  Under  the  Rejgulatory 
Flexibility  Act 

Pursuant  to  the  provisio  is  of  4  U.S.C. 
605(b),  I  hereby  certify  tha  this 
authorization  will  not  hav(  a  significant 
economic  impact  on  a  sub;  tantial 
number  of  small  entities.  1  his 
authorization  effectively  suspends  the 
applicabihty  of  certain  Fee  eral 
regulations  in  favor  of  New  Mexico's 
program,  thereby  eliminating 
duplicative  requirements  f  3 
hazardous  waste  in  the  Stale 
authorization  does  not  im 
burdens  on  small  entities, 
therefore,  does  not  require 
flexibility  analysis. 


List  of  Subjects  in  40  CFR 


tioi 


Environmental  protect 
Administrative  practice  an 
Confidential  business  infoqmat 
Hazardous  materials 
Hazardous  waste.  Indian 
Intergovernmental  relation^.  Penalties, 
Reporting  and  recordkeepi 
requirements.  Water  pollution  control. 
Water  supply 


iss  led 


Authority:  This  notice  is 
authority  of  sections  2002(a). 
7004(b)  of  the  Solid  Waste  Di 
amended  42  U.S.C.  6912(a),  6926 
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Dated:  May  11,  1994. 
Allyn  M.  Davis, 

Acting  Regional  Administrator. 

|FR  Doc.  94-13960  Filed  6-8-94:  8:45  am) 

BILLING  CODE  6S60-60-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  663 

[Docket  No.  931249-3349;  I.D.  052794B] 

Pacific  Coast  Groundfish  Fishery 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS).  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Fishing  restrictions;  request  for 

comments. 

SUMMARY:  NMFS  announces  the  end  of 
the  "regular"  season  for  sablefish  taken 
with  nontrawl  gear  by  vessels  with 
limited  entry  permits,  a  72-hour  closure, 
and  reimposition  of  a  daily  trip  limit  of 
250  lbs  (113  kg)  north  of  36°00'  N.  lat. 
and  350  lbs  (159  kg)  south  of  Se'OO'  N. 
lat.  off  Washington.  Oregon  and 
California.  This  action  is  authorized  by 
the  regulations  implementing  the  Pacific 
Coast  Groundfish  Fishery  Management 
Plan  (FMP).  The  daily  trip  limits  are 
necessary  to  keep  landings  within  the 
nontrawl  harvest  guideline  for  sablefish. 
DATES:  Effective  from  0001  hours  (local 
time)  June  4, 1994,  through  December 
31,  1994.  Comments  must  be  received 
by  June  24,  1994. 

ADDRESSES:  Submit  comments  to  J.  Gary 
Smith,  Acting  Regional  Director, 
Northwest  Region.  NMFS,  7600  Sand 
Point  Way  NE.,  BIN-C15700,  Seattle, 
WA  98115-0070;  or  Rodney  Mclnnis, 
Acting  Regional  Director,  Southwest 
Region.  NMFS,  501  West  Ocean  Blvd., 
suite  4200,  Long  Beach,  CA  90802- 
4213. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  L.  Robinson  at  206-526-6140; 
or  Rodney  Mclnnis  at  310-980-4040. 
SUPPLEMENTARY  INFORMATION:  The  notice 
of  1994  groundfish  fishery 
specifications  and  management 
measures  (59  FR  685,  January  6,  1994) 
announced  that,  in  the  1994  limited 
entry  fishery,  a  daily  trip  limit  of  250  lbs 
(113'kg)  north  of  36°00'N.  lat.  and  350 
lbs  (159  kg)  south  of  36°00'  N.  lat.  for 
the  nontrawl  sablefish  fishery  would 
apply  until  the  first  72-hour  closure 
before  the  start  of  the  regular  season, 
and  again,  after  a  second  72-hour 
closure  after  the  end  of  the  regular 
season.  The  daily  trip  limits  are  re- 


imposed  on  the  date  necessary  to  extend 
the  nontrawl  allocation  for  sablefish  to 
the  end  of  the  year.  During  the  regular 
season,  the  only  trip  limit  in  effect 
applies  to  sablefish  smaller  than  22 
inches  (55.9  cm)  (total  length).  The  72- 
hour  closure  is  authorized  at  50  CFR 
663.23(b)(2).  which  also  sets  a  flexible 
starting  date  for  the  regular  season  (58 
FR  16629.  March  30,  1993). 

The  regular  season  began  on  May  15. 
1994  (59  FR  685.  January  6,  1994).  The 
best  available  data  on  May  26.  1994, 
indicate  that  1,107  mt  of  sablefish  had 
been  harvested  through  May  24.  1994, 
with  landings  averaging  120  mt  per  day 
during  the  regular  season.  At  that  rate, 
the  nontrawl  allocation  will  be  reached 
by  June  4,  1994,  if  landings  are  not 
further  curtailed.  For  these  reasons, 
NMFS  is  closing  the  limited  entry 
fishery  for  sablefish  caught  with 
nontrawl  gear  at  0001  hours  (local  time) 
June  4.  1994  (the  end  of  the  regular 
season),  and  reimposing  72  hours  later, 
the  250-lb  (113  kg)  daily  trip  limit  north 
of  36°00'  N.  lat.  and  the  350-lb  (159  kg) 
daily  trip  limit  south  of  36°00'  N.  lat.  on 
June  7, 1994.  This  action  is  intended  to 
leave  less  than  100  mt  to  be  harvested 
under  the  daily  trip  limits  for  the  rest  of 
the  year.  The  72-hour  closure  and  these 
fishing  restrictions  apply  only  to  vessels 
operating  in  the  limited  entry  fishery  off 
Washington,  Oregon,  and  California. 

Secretarial  Action 

NMFS  hereby  announces  the 
following  actions  pursuant  to  50  CFR 
663.23(b)(2)(iii): 

(1)  From  0001  hours  (local  time)  June 
4,  1994,  through  2400  hours  (local  time) 
June  6,  1994.  the  taking  and  retention, 
possession,  or  landing  of  sablefish  taken 
with  nontrawl  gear  by  a  vessel  operating 
in  the  limited  entry  fishery  is 
prohibited. 

(2)  Beginning  at  0001  hours  (local 
time)  June  7. 1994.  the  daily  trip  limit 
for  sablefish  caught  with  nontrawl  gear 
by  a  vessel  in  the  limited  entry  fishery 
is  250  lbs  (113  kg)  north  of  36°00'  N.  lat., 
and  350  lbs  (159  kg)  south  of  36°00'  N. 
lat..  through  December  31.  1994.  These 
trip  limits  apply  to  sablefish  of  any  size. 

(3)  These  restrictions  apply  to  all 
sablefish  caught  with  nontrawl  gear  by 
vessels  operating  in  the  limited  entry 
fishery  between  3  and  200  nautical 
miles  (nm)  offshore  of  Washington. 
Oregon,  and  California.  The  sablefish 
trip  limits  for  "open  access"  gear  are  not 
changed.  All  sablefish  caught  with 
nontrawl  gear  and  possessed  0-200  nm 
offshore,  or  landed  in  Washington, 
Oregon,  or  California,  are  presumed  to 
have  been  taken  and  retained  from  the 
fishery  management  area  (3-200  nm 
offshore  Washington,  Oregon,  and 
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California)  unless  otherwisf? 
demonstrated  by  the  person  in 
possession  of  thosf  fish. 
-     The  determination  to  reirnpose  the 
daily  limits  for  the  limited  entry 
nontrawl  sablefish  fishery  is  based  on 
the  most  recent  data  available.  The 
aggregate  data  upon  which  the 
determination  is  based  are  available  for 
public  inspection  at  the  Office  of  the 
Director,  Northwest  Region  (see 
ADDRESSES)  during  business  hours. 

Classification 

Because  any  delay  in  the 
implementation  of  this  action  could 
result  in  exceeding  the  nontrawl 
sablefish  fishery  allocation,  NMFS 
therefore  finds  good  cause  under  5 
U.S.C.  553(d)(3)  to  waive  the  30-day 
delayed  effectiveness  requirement  of  the 
Administrative  Procedure  Act. 

This  art >on  is  taken  under  the 
authoritv  of  50  CFR  663.23  (b)  and  (c), 
is  e.xempl  from  OMB  review  under  E.O. 
12866.  and.is  in  compliance  with  the 
Regulatory  Flexibility  Act. 

List  of  Subjects  in  50  CFR  Part  6G3 

Administrative  practice  and 
procedure.  Fisheries,  Fishing,  and 
Reporting  and  recordkeeping 
requirements. 

Authority:  16  U.S.C.  IHOI  ftsfq. 

Dated:  June  3,  19S4. 
David  S.  Creslin, 

Acting  Diri-rtnr.  Office  ofFishcrii^s 
Conservation  and Managmnrnt,  National 
Marine  Fisheries  Service. 

(PR  Doc  94-139o9  Fikfi  fi-.l-fM:  -1:31  pml 
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50  CFR  Part  675 

[Docket  No.  931100-4043;  ID.  052794E] 

Groundfish  of  the  Bering  Sea  and 
Aleutian  Islands  Area 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS).  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 
Commerce. 

ACTION:  Recision  of  a  closure. 


SUMMARY:  NMFS  is  rescinding  the 
closure  to  directed  fishing  for  Greenland 
turbot  in  the  Aleutian  Islands  subarea 
(AIj  of  the  Bering  Sea  and  Aleutian 
Islands  management  area  (BSAl).  This 
action  is  necessary  to  fully  utilize  the 
1994  total  allowable  catch  (TAG)  for 
Greenland  turbot  in  this  area. 
EFFECTIVE  DATE:  12  noon,  Alaska  local 
time  (A.l.t),  June  6.  1994,  until  12 
midnight,  A.l.t.,  December  31.  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Andrew  N.  Smoker,  907-536-7228. 
SUPPLEMENTARY  INFORMATION:  The 
groundfish  fishery  in  the  BSAI  exclusive 
economic  zone  is  managed  by  the 
Secretary  of  Commerce  according  to  the 
Fishery  Management  Plan  for  the 
Groundfish  Fishery  of  the  BSAl  (FMP) 
prepared  by  the  North  Pacific  Fishery 
Management  Council  under  authority  of 
the  Magnuson  Fishery  Conservation  "and 
Management  Act.  Fishing  by  U.S. 
vessels  is  governed  by  regulations 
implementing  the  FMP  at  50  CFR  parts 
620  and  675. 

Tlie  directed  fishery  for  Greenland 
turbot  in  the  AI  was  prohibited  on  May 
4, 1994.  under  «?  67j.20(a)(H).  (59  FR 


22762,  May  3,  1094)  to  prevent 
exceeding  the  Greenland  turbot  TAG  in 
that  subarea. 

The  Director,  Alaska  Region,  NMFS, 
has  determined  that  517  metric  tons 
remain  in  the  directed  fishing  allowance 
for  Greenland  turbot  in  this  area  as  of 
May  14,  1994.  Therefore.  NMFS  is 
rescinding  the  May  4,  1994,  closure  and 
is  reopening  directed  fishing  for 
Greenland  turbot  in  the  AI  effective 
from  12  noon.  A.l.t.,  June  6,  1994,  until 
12  midnight,  A.l.t.,  December  31 .  1994. 

Other  closures  remain  in  full  force 
and  effect,  including  the  closure  to 
directed  fishing  for  aggregate  species  in 
the  Greenland  turbot/arrowtooth 
flounder/sablefish  trawl  fishery  category 
by  vessels  using  trawl  gear  in  the  BSAI 
(59  FR  27246.  May  26,  1994). 

Classification 

This  action  is  taken  under  §  675.20 
and  is  exempt  from  OMB  review  under 
E.O.  12866. 

Authority:  16  U.S.C.  1801  et  st^. 

Dated:  June  6.  1994. 
David  S.  Creslin, 
Acting  Director.  Office  of  Fisheries 
Conser\'ation  and  Management,  National 
Marine  Fisheries  Service. 
IFR  Doc.  94-14083  Filed  6-f,-y4;  2:52  pml 
BILLfWG  CODE  3510-2J-F 


29738 


Proposed  Rules 


RE  3 


This  section  o»  the  FEDERAL 
contains  notices  to  the  pubiic  of 
issuance  of  rules  and  regulations 
purpose  of  these  notices  is  to 
persons  an  oppoftunrty  to  particij 
rule  making  prior  to  the  adoption 
ruies. 
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OFFICE  OF  MANAGEMENT 
BUDGET 

5  CFR  Part  1320 


VNO 


Controlling  Paperwork  Burdbn  on  the 
Public,  Delegation  of  Reviev  and 
Approval  Authority  to  the  M;inaging 
Director  of  the  Federal 
Communications  Commission  (FCC) 

AGENCY:  Office  of  Managemei  it  aiul 

Budyet.  Executive  Office  of  tlje 

Prt^sident. 

ACTION:  Notice  of  proposed  n|Iemaking. 


summary:  This  Notice  of  Proj  osed 
Rulemaking  seeks  comments  on  the 
proposal  to  delegate  to  the  M  inaging 
Dirertor  of  the  Federal  Comrr  unications 
Commission  (Commission)  tl  e 
authority,  under  the  Paperwo  rk 
Reduction  Act  of  1980.  as  am  ;nded  (the 
Act),  and  5  CFR  1320.9.  to  re;  uthorize 
information  collection  reques  Is, 
information  collection  requir  ments. 
and  collections  of  infonnatioi  i  in 
current  rules  conducted  or  sp  ansorrid  by 
the  Commission.  This  delegal  ion 
.'ipplies  to  collections  of  infor  nation 
that  have  been  initially  appro led  by  the 
Office  of  Management  and  Bl  dget 
(OMB)  and  have  an  annual  to  al  public 
burden  that  is  5.000  hours  or  ess  and 
aji  estimated  burden  per  respi  indent  of 
less  than  500  hours.  In  e.xerci  ing  this 
delegated  authority,  the  Comi  lission  is 
to  afford  the  public  an  opport  inity  to 
participate  in  the  reaulhorizal  ion  review 
process.  Commission-reautho  ized 
collections  of  information  wil  be 


incorporated  into  the  official 
inventory  of  currently  approv 


OMB 
Jd 


collei:tions  of  information.  A   eporl  of 
delegated  approval  for  each  ii  formation 
collection  reauthorized  by  thf 
Commission  will  be  placed  in  OMB's 
public  docket  files  uhen  that  ipproval 
IS  made.  Under  the  Act.  OMB  may  limit, 
condition,  or  rescind  this  dele  gation  at 
any  time,  but  it  is  intended  th  it  OMB 
will  exercise  this  authority  on  y  rarely 
and  in  unusual  circumstances 
DATES:  Comments  need  to  be  |eceived 
on  or  before  August  8.  1994 


Federal  Register 

Vol.  59.  No    no 

Thursday.  June  9.  1994 


ADDRESSES:  Cxsniiiienls  may  be  mailed  to 
Timothy  R.  Fain,  Policy  Analyst.  Office 
of  Information  and  Regulatorv'  Affairs, 
Room  3221  New  Executive  Office 
Building.  725  17th  Street  N.W.. 
Washington  DC  20503. 

Written  comments  will  be  available 
for  inspection  in  the  Docket  Librar>-. 
Room  3201  of  the  above  address, 
between  9.00  am  and  5.00  pm.  Monday 
through  Friday.  Call  (202)  395-6880  for 
an  appointiTient. 

FOR  FURTHER  INFORMATION  CONTACT: 
Timothy  R.  Fain.  (202)  395-7231. 
SUPPLEMENTARY  INFORMATION:  Section 
3507(e)  of  the  Paperwork  Reduction  Act 
of  1980  and  5  CFR  1320.9  authorize 
OMB  to  delegate  its  authority  to  approve 
collections  of  information  to  an  agency's 
designated  senior  official  for  paperwork 
reduction  or  to  the  agency  head  if 
certain  conditions  are  met.  The  Act  and 
OMB's  implementing  regulations 
require  OMB  to  comply  with  the  notice 
and  comment  procedures  of  title  5. 
United  States  Code,  chapter  5.  before 
providing  delegation  to  any  agency. 
OMB  has  preliminarily  determined  that 
the  FC;C  meets  all  of  the  requirements 
for  deU^ation  of  the  authority 
requested.  Accordingly.  OMB  is  seeking 
public  comment  on  this  proposal. 

The  delegation  would  oc  granted  to 
the  Commission's  Managing  Director 
who.  as  the  Commission's  designat«!d 
senior  official,  will  have  the  authority  to 
reauthorize  the  Commission's  extension 
of  collections  of  information,  subject  to 
the  Paperwork  Reduction  Act.  OMB 
approval  will  still  be  required  for  new, 
revised,  and  expired  information 
collections  or  those  collections  that 
represent  more  than  a  total  amiual 
burden  of  5.000  hours  or  an  individual 
respondent's  burden  of  greater  than  500 
hours. 

Under  the  terms  of  the  delegation. 
each  quartfir,  the  agency  clearance 
officer  will  identif>'  the  information 
collections  that  will  need  to  be 
reauthorized  during  the  next  quader 
and  notify  the  appropriate  functional 
Buredu  and  Office  (B/O)  of  the 
Commission.  Sponsoring  B/Os  will 
analyze  each  of  these  collections  and 
consider:  the  continued  need  for  the 
information,  including  the  need  for 
individual  report  items;  how  the 
Conunission  has  used  this  information 
in  the  past;  the  reporting  frequency;  and 
selection  of  the  reporting  instrument. 
The  review  will  cover  clarity  of  format 


and  instructions,  reporting  deadlines, 
costs  and  burdens,  any  public 
comments  the  Commission  received 
during  the  previous  clearance  period, 
and  other  relevant  items.  For  those 
eligible  collections  that  the  B/Os  chtxwe 
to  e.xtend,  the  reauthorization  process 
would  be  initiated  by  B/O  preparation 
of  a  "request  for  extension  of  an 
information  collection."  1  his  request, 
and  the  accompanying  supporting 
statement,  will  be  subniittecl  to  the 
agency  clearance  officer  in  the  Office  of 
the  Managing  Director.  After  screening 
by  the  agency  clearance  officer,  a 
Federal  Register  notice  and  a  FCC 
Public  Notice  v\-ill  be  issued  requesting 
public  comment  during  a  30-day  review 
period  beginning  on  the  date  of 
publication  of  the  notice.  Public 
comments  will  be  evaluated  and,  where 
appropriate,  incorporated  into  the 
collection.  The  agency  clearance  officer 
will  provide  written  responses  to  all 
public  comments.  The  Managing 
Director  will  not  reauthorize  collections 
with  substantive  changes.  Finally,  when 
appropriate,  the  Managing  Director  will 
reauthorize  the  collection  for  use  and 
submit  a  report  of  delegated  approval  to 
OMB. 

This  entire  process  will  ckxut  under 
the  general  direction  of  the  Managing 
Director  in  his  capacity  as  the 
Commission's  designated  senior  official 
for  Paperwork  Reduction.  The 
Commission's  clearance  process  will  hv 
under  the  day-to-day  supervision  and 
management  of  the  agency  clearance 
officer  who  reports  to  the  Managing 
Director  and  is  outside  and  independt^nt 
of  any  program  office  that  would 
originate  requests  to  extend  information 
collections.  The  agency  clearance  officer 
would  maijitain  administrative  control 
throughout  the  review  process 
rcjgardless  of  how  or  vviiere  the  request 
for  extension  originates.  Each  B/O  will 
designate  staff  to  act  as  liaison  with  the 
review  structure  described  above  and  to 
help  ensure  their  organization's 
adherence  to  the  paperwork  clearance 
standards  and  procedures.  The  agency 
clearance  officer  will  ensure  public 
access  to  the  Commission's  information 
collection  files  in  compliance  with 
approved  retention  and  disposition 
schedules.  Over  the  longer  term,  the 
agency  clearance  officer  will  work 
towards  making  summary  information 
available  electronically. 
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OMli  believes  that  this  roview  and 
roauthorizafion  process  ihcmUs  the 
rfiquiremcnfs  for  a  delegation  of  OMBs  , 
Papem-ork  Reduction  Act  approval 
authority.  These  requirements  and  th«- 
masons  why  OMB  believRS  that  the 
Coimnission  fully  meets  them  follow. 
(1)  The  agency  review  process  must 
e.xhibit  independence  from  program 
office  resnonsibilitv. 

Virtually  all  of  these  coilcctious  are 
ioiUained  in  rogulalory  requirements. 
The  Dj:nmi.ssiuners  generally  establish 
overall  policies  'a  ith  the  functional  &i 
Os  re.sponsible  for  th.e  dticisions  to 
initiate  or  sponsor  a  collection  of 
information.  The  Commission's 
Managing  Director  serves  as  tlie  senior 
official  for  management  and 
administrative  matters  and  is 
independent  of  and  separate  from  tho 
functional  R/Os.  The  Managing  Direaor 
will  serve  as  the  final  approval  authority 
on  all  FCC  decisions  to  reauthorize 
information  collections.  The  agency 
clearance  officer  in  the  Office  of  the 
Managmg  Director  will  review  each 
information  collection  to  determine  if 
the  original  purpose  and  intent  of  the 
coliection  warrants  its  continued 
exi.stencc.  This  review  will  also  assess 
whether  the  collection  remains 
necessary  for  the  Commission  to 
perfonn  its  duties  and  responsibilities 
8s  identified  in  the  Coinnuniications  Act 
«)f  :l?34.  as  anjended.  and  the  relevant 
parts  of  the  Code  of  Federal  Regulations 

(2)  The  agfjncy  must  have  sufijcicjit 
resourc;es  to  carry  out  paperwork 
re.sp(insihLli1ies. 

OMB  believes  that  the  Managing 
Director  has  demonstrat-'d  a 
commitment  totonduct  reviews  of 
info-'/natKin  r{;]].<:tio3s  that  include  the 
us»'  of  resouir.es  and  personnel  from  all 
areas  within  the€onu::ission.  Each 
function?!!  B.'U  having  progranmiatit. 
respo'jsibUities  will  provide  staff 
reson'c:.s  to  prepare  the  analvtica! 
rrite.ids  described  above.  The  agency 
rlttiirance  offic:er  in  the  Office  of  the 
Managing  Director  will  then  conduct  the. 
reviews  identified  above.  To  ensure  that 
the  agenc>  clearance  officer  can  perform 
an  adequate  review  of  euoh  information 
t:ollection.  the  records  rr.anagement 
di  vision  in  the  Office  of  the  .Managing 
Oue<:tor  has  Inj^n  assigned  a  staff  of  two 
senior  ana!  vsts.  These  individuals, 
under  the  direct  superusion  of  tlie 
agency  clearance  officer,  o-tch  have 
extensive  experience  in  addressing 
issues  related  to  the  Paperwork 
Reduction  Act  and  information 
collections.  Finally,  the  rfjsources  of  the 
Office  of  General  Counsel  will  be 
available  if  additional  assislaac-e  is 
needed  to  evaluate  the  necessity  of 
information  collection  in  its  current 


form.  The  Managing  Director  of  the  FCC 
has  requested  a  delegation  to  review  and 
reauthorize  collections  of  information 
that  represent  a  narrow  scope  of  the 
Commission's  collections.  We  believe 
that  the  limited  number  and  complexity 
of  these  collections  will  not  overburden 
the  ability  of  the  agency  clearance 
officer  to  perform  tiese  reviews. 

(3)  The  agency  review  process  must 
evaluate  fairly  whether  the  propo.sed 
collections  of  information  should  he 
approved. 

OMB  believes  that  the  Commission 
has  developed  a  process  that  ensures 
that  the  Office  of  the  Managing  Director 
can  fairly  evaluate  and  reauthorize 
collections  of  iiiformation.  The  OfTice  of 
the  Managing  Director  has  assembled  an 
experienced  staff  under  the  direction  of 
a  paperwork  clearance  officer  who  is 
independent  from  the  program  B/Os. 
Additional  !v,  the  Managing  Director  has 
proposed  a  process  for  reauthorizing 
extensions  to  approved  information 
collections  that  will:  maintain  public 
participation;  allow  OMB  the 
opportunity  to  consult  during  the 
review  process;  ensure  prompt 
notification  of  OMB  concerning 
dticisions  made  about  individual 
information  collections  and  anv  public 
comments  received  during  this  process, 
and  provide  OMB  with  information 
necessary  to  maintain  its  inventcn7  of 
approved  collections.  Under  the 
proposed  delegation,  the  Commission 
would  continue  to  request  OMB 
approval  for  new,  expired,  or  revised 
information  collections. 

The  Commission  recognizes  that  OMB 
can  and  will  continue  to  ha\  e  a 
consultative  role  in  the  approval 
process.  The  Commission  will  work 
closely  with  OMB  should  an  assessment 
of  the  existing  information  collection 
indicate  that  a  modification  would 
benefit  the  Commission  or  the  public 

(4)  Evidence  of  successful 
performanr;e  of  paperwork  review 
activities. 

Despite  a  dynamic  regulatory 
environment  that  has  r^^suhed  in  iht: 
creation  of  numerous  new  information 
collection  requirements,  the 
Commission  has  been  ac-tiveiy  working 
to  reduce  its  overall  paperwork  burden. 
The  FCC  has  been  working  closely  with 
the  public  to  improve  its  ability  to 
collect  and  e\  aluate  information, 
particularly  in  the  use  of  infonnation 
technology  to  reduce  or  minimize  the- 
reporting  burden  of  its  information 
collections.  Recent  FCC  innovaticms 
include:  a)  use  of  "800  "  telephone  lines 
to  provide  direct  access  to  program 
experts  who  provide  advice  on 
completing  die  collection:  b)  provi<ling 
forms  that  can  be  faxed  bv  the 


respondents  directly  to  the  program 
office  for  FCC  advice  or  action;  and  c) 
allowing  submission  of  certain  financial 
information  in  electronic  format.  The 
FCC  is  aggressively  pursuing  other 
apphcations  of  info.rmation  technolc^y 

to  reduce  the  burden  placed  on  the 
public. 

'  In  May  1 990,  the  FCC  erred  in 
implementing  the  Paperwork  Reduction 
Act  when  rules  prescribing  an 
information  collection  entitled 
"Authorization  to  Construct  a  Cellular 
Telephone  System"  ivere  found  to  have 
been  ambiguous  concerning  submission 
of  certain  documents  required  to  be 
filed  in  support  of  an  application.  The 
Commission  concurred  with  OMB's 
finding  concerning  this  ambiguity  and 
reopened  the  proceeding  involving  this 
collection.  Since  then,  the  Commission 
has  upgraded  the  training  of  both  the 
program  B/Os  and  the  Office  of  t  !ie 
Managing  Director,  and  the  Conunission 
has  been  conscientious  in  managing  its 
information  collections. 


Summarj- 

Based  on  these  facts,  OMB  propf>ses 
to  grant  the  Managing  Director  of  die 
FCC  a  delegation  to  reauthorize  its 
approved  mformation  collections 
subject  to  three  exclusions.  ' 

The  first  exclusion  would  apply  to 
changes  to  an  existing  collection.  Any 
change,  revision,  or  modification,  other 
than  non-substantive  clarifications  or 
corrections  of  spelling  or  grammatical 
errors,  would  cause  a  coliection  of 
information  to  be  submitted  to  OMB  for 
review  and  approval. 

The  second  exclusion  would  apply  to 
new  collections  of  information  or 
reauthorization  of  collections  for  which 
approval  has  lapsed.  New  or  lapsed 
collections  of  information  would 
continue  to  be  submitted  to  O.MB  for 
review  and  approval. 

The  third  exclusion  would  apply  to 
the  reauthorization  of  information 
collections  employing  statistical 
methods  Because  OMB  believes  dial  the 
agency  cleara:ice  officer  lacks  the 
resources  required  to  effectively 
evaluate  such  collections,  these 
collections  would  continue  to  be 
submitted  to  OMB  for  review  and 
approval.  Voluntarj'  customer  surveys 
will  be  treated  under  streamlined 
procedures  established  by  OMB 
Memorandum  M-93-14  dated 
September  29.  1993. 

The  Commission  will  continue  to 
follow  OMB  rules  with  respect  to 
information  collections  excluded  from 
this  delegation.  The  Commission  may 
also,  at  its  option,  request  OMB  to 
conduct  any  delegated  review. 
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Tho  r.ommissions  final 
reawthorrzafion  of  a  collet 
information  would  be 
public  has  a  reasonable  o 
( oninien)  through  notice  i 
Register  and  FCC  Public 
f.omm«M!t  period  will  exte: 
no  days  following  publica 
notice  in  the  Federal  Regi^t 
notir  (!s  will  advise  the  pu 
copy  of  comments  may  a 
submitted  to  the  OMB/Offjc 
Information  and  Regulator 
(OIRA)  desk  officer  for  the 
Sally  Katzen. 

Adinini.-tratoi.  Officffoflnft 
flp^'U  la  tory  Affairs . 

List  of  Subjects  in  5  CFR 

Reporting  and  rocordkni 
requirements,  paperwork, 
information,  delegated  rev 

For  tiu-  reasons  set  forth 
preamble,  OMB  proposes  I 
CFR  part  1320  as  follows 
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PART  1320— CONTROLLlikG 
PAPERWORK  BURDENS  ON  THE 
PUBLIC 


1.  The  authority  citation 
is  revised  to  read  as  follow 
authority  citation  at  the  en 
A  is  removed: 

Autliority:  31  l.'.S.C.  Ifl.-i  an|  nil  and  44 
I  .S.C  Ch&  21,  2').  27.  2<J,  31 


fo.'-pan  1320 
and  the 
1  of  appendix 


2.  Appendix  A  to  part  1 
amended  by  adding  a  new 
end  of  th»'  appendix  to  rea 

Appendix  A  to  Part  132 
With  Delegated  Review  an 
Authoritv 


2  The  Managing  Diret  tor  of 
CJommunications  Commission 

(a)  Authority  to  review  and 
currently  valid  (OMB-approve 
of  information,  inr  luding  col! 
infonnaiion  contained  in  exist 
have  a  total  annual  burden  of 
less  and  a  burden  of  luss  than 
respondent  is  delegated  to  the 
Director  of  t.he  Federal  Conim 
C>)mmission. 

(1)  This  delegation  does  not 
and  approval  authority  over  <i 
mllection  of  information,  any 
whose  approval  has  lapsed,  a 
or  material  modification  to  exi 
rollections,  any  reauthorizatio 
information  colle<  lions  emplo 
methods,  or  any  information  ( i 
exceed  a  total  annual  burden  c 
or  an  estimated  burden  of  500 
respondent. 

(2)  The  Managing  Disector 
OMB  review  and  approve  co 
information  covered  by  the  de 

(3)  In  exercising  delegated  a 
.Monaging  Director  will: 


action  on  the  (i)  Provide  the  public,  to  the  extent 

ion  of  possibl"!  and  appropriate,  with  reasonable 

after  the  opportunity  to  comment  on  collections  of 

information  under  review  prior  to  taking 
final  action  on  reauthorizing  an  existing 
(ollet  tion.  Reasonable  opportunity  for  public 
comment  will  include  publishing  a  notice  in 
the  Federal  Register  and  a  FCC  Public  Notice 
informing  the  public  that  a  collection  of 
information  is  being  extended  and 
announcing  the  beginning  of  a  30-day 
comment  period,  notifying  the  public  of  the 
"intent  to  extend  an  information  collection" 
and  providing  the  public  with  the 
opportunity  to  comment.  Such  notices  shall 
advise  the  public  that  they  may  also  send  a 
copy  of  their  comments  to  the  OMB/Offire  of 
Information  and  Regulatory  Affairs  desk 
officer  for  the  Commission. 

(A)  Should  the  Managing  Director 
determine  that  a  collection  of  information 
that  falls  within  the  scope  of  this  delegation 
must  be  reauthorized  quickly  and  that  public 
participation  in  the  reauthorization  process 
interferes  with  the  Commission'";  ability  to 
perform  its  statutory  obligation,  the 
Managing  Dire<:tor  may  temporarily 
reauthorize  the  extension  of  an  information 
collection,  for  a  period  not  to  exceed  90  days, 
without  providing  opportunity  for  public 
comment. 

(B)  At  the  earliest  practical  date  after 
granting  this  temporary  extension  to  an 
information  collection,  the  Managing 
Director  will  conduct  a  normal  delegated 
review  and  publish  a  Federal  Register  Notice 
soliciting  public  (iomment  on  its  intention  to 
extend  the  collection  of  information  for  a 
period  not  to  exceed  3  years. 

(ii)  Assure  that  approved  collections  of 
information  are  reviewed  not  less  £rt»quently 
than  once  every  3  years  and  that  such 
reviews  are  conducted  before  the  expiration 
dale  of  the  prior  approval.  When  the  review 
is  not  completed  prior  to  the  expiration  dale, 
the  Managing  Director  will  submit  the  lapsed 
information  collection  to  OMB  for  review 
and  reauthorization. 

(iii)  Assure  that  each  reauthorized 
collection  of  information  displays  an  OMB 
control  number  and.  except  for  those 
contained  in  regulations  or  specifically 
designated  by  OMB,  displays  the  expiration 
date  of  the  approval. 

(iv)  Transmit  to  OMB  for  incorporation 
into  OMB's  public  docket  files,  a  report  of 
delegated  approval  certifying  that  the 
Managing  Director  has  reauthorized  ea<  h 
collection  of  information  in  accordance  with 
the  provisions  of  this  delegation.  Such 
transmittal  shall  be  made  no  later  than  15 
days  after  the  Managing  Director  has  taken 
final  action  reauthorizing  the  extension  of  an 
information  collection. 

fb)  OMB  will: 

(1)  Provide  notice  to  the  Commission 
acknowledging  receipt  of  the  report  of 
delegated  approval  and  its  incorporation  into 
OMB's  public  dcK  ket  files  and  inventory  of 
c  nrrently  approved  c;ollections  of 
information, 
ask  that  (2)  Act  upon  any  request  by  the 

lions  of  Commission  to  review  a  collection  of 

egation.  information  referred  by  the  Commission  in 

thority  the  accordance  with  the  provisions  of  section 

2(aU2)  of  this  Appendix. 


15 


120 


0—  Agenci 


11.  c 


is 

ntry  at  the 
as  follows: 


es 
Approval 


the  P'ederfil 

pprove 
J)  collections 
tions  of 
ng  rules,  that 
.000  hours  or 
lOO  hours  per 
Vianaging 
I  nications 


ar  v 


r  ^ 


nclude  review- 
new 

oUections 
substantive 

ting 

I  of 

ing  statistical 

llections  that 

5.000  hours 

lours  f)er 


nray 


(3)  Periodically  as,si;ss,  at  its  discretion,  the 
Commission's  paperwork  ri'vj<;w  process  a.s 
administered  under  the  dc^lcg.Ttion.  The 
Managing  Director  will  (  ocjperate  in  carrying 
fjut  such  an  assessment.  The  M.-inaging 
Director  will  respond  to  any 
recommendations  resulting  Irnm  sue  h  ;> 
review  and.  if  it  finds  the  nTommendaticins 
to  be  appropriate,  will  either  ac;cepl  the 
rec:ommendation  or  propose  nn  alternative 
approach  to  achieve  the  intended  purpose. 

(c)  This  delegation  may,  as  provided  by  5 
CFR  1320.9(c).  be  limited,  conditioned,  or 
rc;scinded.  in  whole  or  in  part  at  any  timt. 
OMB  will  exercise  this  authority  only  in 
unusual  circumstances. 

|FR  Doc.  94-13895  Filed  6-8-94;  8:45  ami 

BILLING  CODE  31lO-01-r 


DEPARTMENT  OF  THE  TREASURY 

Office  of  the  Comptroller  of  the 
Currency 

12  CFR  Part  26 
[Docket  No.  94-11] 
RIN  1557-AB39 

Management  interlocks  Small  Market 
Share  Exemption 

AGENCY:  Office  of  the  Comptroller  of  Ihr 

Currency,  Treasury. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Office  of  the  Comptroller 
of  the  Currency  (OCC)  proposes  to 
amend  its  regulations  that  implement 
the  Depository  Institution  Management 
Interlocks  Act  (Interlocks  Act  or  Act)  as 
part  of  a  joint  initiative  by  the  Federal 
depository  institution  regulatory 
agencies.  The  Interlocks  Act  generally 
prohibits  certain  management  official 
interlocks  between  unaffiliated 
depository  institutions,  depository 
holding  companies,  and  their  affiliates. 
The  proposed  amendment  creates 
limited  exemptions  to  the  prohibition 
on  management  official  interlocks 
between  certain  depository 
organizations  located  in  the  same 
community  or  relevant  metropolitan 
statistical  area.  These  exemptions  would 
permit  management  official  interlocks 
between  depository  organizations  that 
together  control  only  a  small  percentage 
of  the  total  deposits  in  the  community 
or  relevant  metropolitan  statistical  area. 
The  exemptions  are  based  on  the  OCC's 
belief  that  management  interlocks 
between  certain  depository 
organizations  do  not  threaten  to  inhibit 
or  restrict  competition  within  a 
particular  market  and  that  the  present 
restrictions  are  not  necessary,  and  may 
actually  impede  healthy  competition. 
DATES:  Written  comments  must  be 
received  on  or  Ix^fore  August  8, 1994. 
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ADDRESSES:  Comments  may  be  mailed  to 
the  Communications  Division,  Office  of 
the  Comptroller  of  the  Currency,  250  E 
Street  SW.,  Washington,  DC  20219, 
attention:  Docket  No.  94-11.  Comments 
will  be  available  for  public  inspection 
and  photocopying  at  the  same  location 
on  business  days  between  9  a.m.  and  5 
p.m. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  W.  Templeton,  Senior 
Attorney,  Legislative,  Regulatory  and 
International  Activities  Division  (202/ 
874-5090);  Sue  Auerbach,  Senior 
Attorney,  Corporate  Organization  and 
Resolution  Division  (202/874-5300); 
Sheila  Ogilvie,  Licensing  and  Policy 
Systems,  Bank  Organization  and 
Structure  (202/874-5060);  or  Emily 
McNaughton,  Office  of  the  Chief 
National  Bank  Examiner  (202/874- 
5170). 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  general  purpose  of  the  Interlocks 
Act  (12  U.S.C.  3201  et  seq.)  is  to  foster 
competition  among  depository- 
institutions,  depository  holding 
companies,  and  their  affiliates  by 
prohibiting  certain  management 
interlocks  that  may  contribute  to 
anticompetitive  practices.  The  primary 
concern  is  that  interlocking 
management  may  enable  certain 
depository  institutions  to  control  the 
flow  and  availability  of  credit  in  the 
markets  in  which  they  operate. 

The  Interlocks  Act  prohibits,  among 
other  things,  a  management  official  of  a 
depository  organization  '  from  serving 
as  a  management  official  of  an 
unaffiliated  depository  organization  if 
an  office  of  one  of  the  depository 
organizations  (or  any  depository 
institution  affiliate  thereof)  is  located  in 
the  same  community  ^  or  metropolitan 
statistical  area  ^  as  an  office  of  the  other 
depository  organization  (or  any 
depository  institution  affiliate  thereof). 
The  RMSA  restriction,  however,  does 
not  apply  in  the  case  of  depository 
institutions  with  assets  of  less  than  $20 
million.  Section  203  of  the  Interlocks 
Act  (12  U.S.C.  3202).  Congress  included 


'  'DRpository  organization"  is  defined  to  mean  a 
depository  institution  or  a  depository  holding 
company.  12  CFR  26.2(g). 

^  ■Community"  is  defined  under  the  OCC's 
regulations  to  mean  a  city.  town,  or  village,  or 
contiguous  or  adjacent  cities,  towns,  or  villaces.  12 
CFR  26.2(c). 

'Specifically,  the  restriction  relates  to  a  primary 
metropolitan  statistical  area,  a  metropolitan 
statistical  area,  or  a  consolidated  metropolitan 
statistical  area  that  is  not  comprised  of  designated 
primary  metropolitan  statistical  areas  as  defined  by 
the  Office  of  Management  and  Budget.  These  areas 
are  referred  to  herein  as  "RMSAs".  See  12  CFR 
26.2(n). 


RMSAs  as  appropriate  regions  within 
which  to  restrict  management  interlocks 
because  RMSAs  are  "economic  trade 
areas  and  reflect  the  area  in  which 
financial  institutions  compete."  S.  Rep 
No.  323.  95th  Cong.,  1st  Sess.  14 
(1977)." 

In  the  Interlocks  Act,  Congress 
authorized  the  Federal  depository 
institutions  regulatory  agencies  (the 
Board  of  Governors  of  the  Federal 
Reserve  System,  Federal  Deposit 
Insurance  Corporation  (FDIC),  the  Office 
of  Thrift  Supervision,  the  National 
Credit  Union  Administration,  and  the 
OCC,  hereinafter  the  "Agencies")  to 
implement  rules  and  regulations  to 
carry  out  the  Act,  including  rules  or 
regulations  that  permit  service  by  a 
management  official  that  would 
otherwise  be  prohibited  by  the  Act. 
Section  209  of  the  Interlocks  Act  (12 
U.S.C.  3207).  The  legislative  history  of 
the  Act  indicates  that  the  Agencies  may 
exercise  this  rulemaking  authority  to 
exempt  management  official  interlocks 
that  otherwise  might  be  prohibited  by 
the  statute  if  they  establish  that  the 
exemption  has  a  pro-competitive  effect. 
H.R.  Rep.  No.  1383.  95th  Cong..  2d  Sess. 
15(1978). 

Pursuant  to  this  rulemaking  authority, 
the  Agencies  have  previously 
established  exemptions  for  institutions 
located  in  low-  and  moderate-income 
areas,  minority  and 

womens'organizations.  newly-chartered 
institutions,  and  institutions  facing 
conditions  endangering  their  safety  and 
soundness.  See,  e.g..  12  CFR  26.4(b). 
These  exemptions  are  available  on  a 
temporary  basis  upon  a  demonstration 
that  the  exempted  management  official 
interlock  is  necessary  to  provide 
management  or  operating  expertise  to 
the  requesting  institution. 

The  OCC  now  seeks  comment  on  a 
proposal  to  establish  an  additional 
exemption  from  the  prohibitions  of  the 
Act.  The  exemption  would  be  available 
to  depository  organizations  that  between 
them  control  a  small  percentage  of 
deposits  in  a  community  or  RMSA.  The 
exemption  would  be  available  without 
the  prior  approval  of  the  OCC.'  Each  of 
the  Agencies  is  proposing  an  identical 


■•The  prohibitions  apply  if  both  organizations  are 
depository  institutions,  each  with  an  office  in  the 
same  R.MSA:  if  offices  of  depository  institution 
affiliates  of  both  organizations  are  located  in  the 
same  RMSA;  or  if  one  organization  is  a  depository 
institution  that  has  an  office  in  the  same  RMSA  as 
a  depository  institution  affiliate  of  the  other 
organization.  The  RMSA  prohibition  does  not  apply 
to  depository  institutions  with  less  than  S20  million 
in  assets.  See  12  CFR  26.3. 

'  For  the  purpose  of  ascertaining  whether 
depository  organizations  qualify  for  the  exception, 
deposit  information  regarding  specific  communities 
and  RMS.As  will  be  available  at  the  appropriate 
Federal  Reserve  Banli. 


deposit  share  exemption  although  each 
Agency  is  publishing  its  proposal 
separately. 

The  OCC  also  proposes  an 
amendment  to  exempt  honorary  and 
advisory  directors  that  serve  institutions 
with  less  than  $100  million  in  assets 
from  the  definition  of  a  "management 
official'"  in  the  Interlocks  Act.  This 
change  brings  the  definition  in  12  CFR 
26.2  into  conformance  with  the 
statutory  definition  of  that  term.  See  12 
U.S.C.  3201(4).  The  proposal  also  makes 
certain  technical  amendments  to 
conform  the  regulation  to  the  proper 
Federal  Register  style. 

In  addition  to  the  proposed  new 
exemption,  the  OCC.  together  with  the 
other  Agencies,  is  considering  a  more 
comprehensive  revision  of  the 
regulations  implementing  the  Act.  The 
Agencies  intend  to  simplify  the 
regulations,  broaden  existing 
exemptions,  and  consider  new 
exemptions  that  would  foster 
competition  in  relevant  RMSAs  and 
communities.  These  actions  would 
reduce  unnecessary  regulatory  burdens 
while  still  fulfilling  the  requirements  of 
the  Interlocks  Act. 


II.  The  Proposal 

The  Interlocks  Act  prevents  two  or 
more  competing  institutions  from 
adversely  affecting  competition  in  the 
products  and  services  they  offer  by 
virtue  of  their  shared  management 
officials.  Where  two  depository 
institutions  dominate  a  large  portion  of 
the  market,  these  risks  are  real.  But 
when  a  particular  market  is  served  by 
many  institutions,  the  risks  diminish 
that  two  depository  institutions  with 
interlocking  management  can  adversely 
affect  the  products  and  services 
available  in  their  markets. 

The  OCC  believes  that  an  examination 
of  the  market  share  of  the  deposits  held 
by  two  institutions  provides  a 
meaningful  assessment  of  the  capacity 
of  the  two  institutions  to  control  credit 
and  related  services  in  that  market. 
Analyses  of  market  structure  and 
performance  in  banking  and  other 
industries  usually  conclude  that  a  small 
market  share  means  a  limited  ability  to 
influence  market  prices  or  terms.  This 
proposal  recognizes  that  two  depository 
institutions  with  a  small  proportion  of 
the  market  they  serve  are  not  capable  of 
exerting  sufficient  market  influence  to 
materially  restrict  the  terms  and 
availability  of  credit  in  their  market.  For 
most  institutions  located  in  an  RMSA. 
the  RMSA  constitutes  the  relevant 
market. 

The  Interlocks  Act  and  regulations 
provide  that  the  relevant  market  for 
organizations  which  are  not  located  in 
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III.  The  Small  Market  Sh 

The  proposal  would  am«n 
manage  ii't-nt  interlocks  re);  u 
(.FR  part  26)  to  permit  twc 
organizations  that  serve  thp 
to  share  management  offic 
circumstances  where  neither 
organization  controls  a  sig  li 
portion  of  the  deposits  in 
Specifically,  the  proposal 
two  competing  depository 
organizations,  each  with 
of  $20  million,  to  share  mafia 
officials  if  the  organization  s 
control  no  more  than  20 
deposits  in  the  RMSA.  Tht 
also  would  require  tJiat  the 
organizations  control  no 
percent  of  the  deposits  in 
where  they  may  compete 
through  offices  or  through 
depository  institutions. 

The  proposal  treats  management 
interlocks  between 
assets  of  less  than  $20  mill 
located  within  an  RMSA 
depository  institutions 
of  an  KM.S.A  in  a  similar 
Specifically,  the  amendment 
any  management  interlock 
depositfiry  organizations 
ciimniunity.  as  defined  by  jhe 
regulation,  if  their  combined 
the  total  deposits  in  the  co 
no  ni(jn'  than  20  percent, 
organizations  may  not  toge 
more  than  20  percent  of  lh( 
a.'iy  community  in  which  t 
depository  institution  affil 
To  illustrate  by  example, 
has  an  assumed  total  de 
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deposit  base  of  SI  00  million,  a 
depository  institution  located  in  that 
community  may  engage  in  a 
management  interlock  with  another 
institution  if  the  organizations  control 
no  more  than  $20  million  of  deposits 
between  them  in  that  community.  When 
an  interlock  is  sought  for  institutions 
that  have  offices  in  more  than  one 
RMSA  or  community,  the  same 
calculation  must  be  made  for  each  area 
in  which  both  institutions  have  an 
office. 

These  exemptions  would  only  be 
available  if  management  interlocks 
between  the  two  organizations  are  not 
otherwise  prohibited  by  the  Act.  For 
example,  the  exemption  would  not  be 
available  if  the  interlock  is  prohibited 
bv  the  major  assets  provision  of  the  Act. 
(12  U.S.C.  3203).* 

The  availability  of  the  exemption  will 
bo  determined  in  reliance  upon  the 
deposit  data  provided  by  depository 
organizations  to  their  primary  federal 
regulatory  agency  in  the  Summary  of 
Deposits  (the  "Summary").  The 
Summary  is  filed  as  an  addendum  to  the 
Report  of  Condition  and  Income  due 
from  all  insured  depository  institutions 
on  June  30  of  each  year.  As  the 
Summary  breaks  total  depnisits  out  by 
branch,  it  will  provide  the  necessary 
information  to  determine  deposit  share 
by  RMSA  and  community.^ 

For  the  purpose  of  ascertaining 
whether  depository  organizations 
qualify  for  the  exception,  deposit 
information  regarding  specific 
communities  and  RMSAs  will  be 
available  at  each  Federal  Reserve  Bank. 
Under  the  proposal,  a  national  bank 
would  request  appropriate  deposit  share 
data  from  its  Federal  Reserve  Bank 
(FRB)  and  then  determine  whether  it 
qualifies  for  the  exemption  in  reliance 
upon  this  information.  The  process 
would  involve  neither  an  application 
nor  an  approval  from  the  OCC  The 
burden  of  determining  the  applicability 
of  the  exemption  falls  upon  the 
depository  organizations.  The 
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^  section  2CM  of  ihe  Act  ptovides  that  a  depository 
in«itution  or  a  depository  holding  cxxnpany  with 
jssets  i.n  excess  of  SI  billion  (or  any  affiliate 
tiipreof)  .iijy  not  enter  into  a  management  inre.-lotk 
with  d  depository  institution  or  a  dRpositorv 
holding  company  with  assets  in  exasn  of  S500 
million  for  any  affiliate  thereof). 

'  The  Sunamary  does  not  include  t.he  deposiis 
held  bv  federally-chartered  credit  unions,  which  jje 
i.isured  by  t.ho  National  Credit  t  Inion  .Sha.-e 
Insurance  Fund,  and  state-chartered  credit  unions, 
Typiwlly,  these  credit  union  deposits  comprise 
only  a  small  part  of  Ihe  total  deposits  in  a  relevant 
market.  If  included,  the  deposit  figures  for  a 
pj.iicular  market  would  be  slightly  increased.  .As 
s'jch,  the  data  will  not  include  the  credit  union 
deposits,  but  will  still  serve  as  a  reliable 
appro.xinuilion  of  the  total  deposits  in  the  selevaril 
rriftiket. 


exemption  is  intended  to  be  self- 
implementing.  Management  is 
responsible  for  compliance  with  the 
terms  of  the  exemption  and  for 
maintaining  sufficient  supporting 
documentation. 

Upon  the  request  of  any  national 
bank,  the  FRB  will  provide  the  most 
recently  available  deposit  share  data  to 
allow  the  requesting  organizations  to 
determine  whether  they  are  entitled  to 
the  small  market  share  exemption.  The 
process  of  collecting  and  compiling  the 
deposit  share  data  takes  some  time.  In 
any  given  year,  the  FRB  may  provide  the 
deposit  share  data  compiled  for  the 
previous  year  if  the  new  deposit  share 
data  from  the  June  30  Summary  for  that 
year  has  been  collected  and  analyzed. 
When  the  current  year  data  becomes 
available,  institutions  may  request  that 
the  P'RB  provide  the  new  data. 

While  deposit  share  data  can  be  pre- 
sorted and  made  readily  available  by 
RMSA,  the  deposit  share  data  cannot  be 
pre-sorted  by  community.  For  example, 
two  national  banks  seeking  to  rely  on 
the  small  market  share  exemption  must 
first  determine  the  total  deposits  in  their 
community.  To  do  this,  the  national 
banks  must  request  deposit  share  data 
from  their  FRB  with  sufficient 
specificity  to  delineate  the  community 
defined  by  the  Interlocks  Act  that  both 
the  interlocking  institutions  will  serve. 
Only  then  can  they  determine  the 
portion  of  deposits  that  the  institutions 
would  be  deemed  to  control  in  their 
relevant  market  if  they  engage  in  the 
interlock. 

Institutions  that  determine  they  are 
entitled  to  the  small  market  share 
exemption  in  reliance  on  the  Summary 
filed  on  June  30  of  a  particular  \*ear  will 
continue  to  enjoy  that  status  until  such 
time  as  the  deposit  share  data  from  the 
June  30  Summary  for  the  following  year 
is  available  fi-om  the  FRB.  The 
institutions  must  then  determine  that 
the  required  level  of  deposits  has  not 
been  exceeded.  If  at  that  point  the  level 
of  deposits  controlled  exceeds  20 
percent  of  deposits  in  the  community  or 
RMSA  as  measured  in  the  new 
Summary,  the  depository  organizations- 
have  up  to  15  months  to  correct  the 
prohibited  interlock.  Institutions  will  Im; 
required  to  retain  records  supporting  the 
applicability  of  the  exemption. 

The  OCC  is  interested  in  receiving 
comment  on  the  effect  of  this  proposal 
on  the  geographic  markets  covered  by 
the  Interlocks  Act.  The  OCC  has 
attempted  to  determine  the  potential 
consequences  of  the  proposal  for  RMSA 
markets  by  examining  simimary  data  for 
two  very  large  RMSAs.  two  RMSAs  of 
moderate  size,  and  two  smaller  RMSAs. 
The  OCC  has  not  attempted  to  assess  the 


effect  of  the  rule  on  communities 
because  of  the  imique  delineation  of 
each  community. 

Depository  organizations  in  each  of 
the  six  RMSAs  were  ranked  by  their 
proportional  share  of  total  deposits  in 
the  market.  The  data  was  not  analyzed, 
however,  for  proportional  shares  of  total 
deposits  in  other  RMSAs  or  other 
communities  where  the  depository 
organizations  may  also  compete  against 
one  another.  Moreover,  since  the  data 
was  taken  from  the  Summary  for  June 
30, 1992,  the  data  does  not  reflect  recent 
consolidations  in  the  six  markets. 

OCC's  preliminary  analysis  indicates 
that  the  exemption  would  be  available 
to  the  great  majority  of  depository 
organizations  operating  in  markets 
where  they  have  a  limited  share  of  the 
market.  In  general,  this  exemption 
would  allow  smaller  depository 
organizations  in  the  six  RMSAs  to 
interlock  with  each  other.  Smaller 
depository  organizations  could  not 
interlock  with  larger  depository 
organizations,  however,  when  the  latter 
possesses  a  dominant  share  of  the 
market.  It  is  unlikely  that  the  larger 
organizations  in  the  six  markets  studied 
could  interlock  with  each  other  because 
of  their  large  share  of  the  deposits  in 
their  markets  or  because  of  other 
Interlocks  Act  provisions  such  as  the 
major  assets  provision.  (See  footnote  5.) 

The  purpose  of  the  proposed  small 
market  share  exemption  is  to  provide  an 
opportunity  to  a  number  of  smaller 
institutions  to  share  management  talent 
and  improve  their  ability  to  compete 
with  larger  institutions  in  their  markets. 
The  OCC's  ability  to  measure  the  actual 
effect  of  the  proposed  exemption  in  the 
RMSAs  is  limited.  A  prompt 
determination  of  the  effect  of  the 
exemption  in  a  community  is  not 
possible  because  of  the  OCC's  difficulty 
in  delineating  specific  communities.  For 
these  reasons,  the  OCC  seeks  comment 
on  whether  the  availability  of  the 
exemption  would  have  a  tietrimental 
effect  on  competition  in  the  affected 
markets. 

The  OCC  believes  that  this  proposal 
will,  on  balance,  have  a  pro-competitive 
effect.  Since  the  deposit  base  of  the 
exempted  interlocking  institutions  is 
small,  the  risk  of  anticompetitive 
cdntrol  over  the  market  is  remote.  To 
provide  to  these  particular  institutions 
this  limited  relief  fi-om  the  management 
interlocks  restrictions  enlarges  the  pool 
of  experienced  management  talent  upon 
which  they  may  draw  and  enhances 
their  operational  effectiveness.  The 
result  will  be  better  managed,  more 
competitive,  and  healthier  depository 
institutions. 


Request  for  Comment 

The  OCC  invites  comment  on  any 
aspect  of  this  proposal.  The  OCC 
specifically  requests  comment  on  the 
following: 

1.  Whether  20  percent  or  less  of  the 
deposits  of  a  community  or  RMSA  is  an 
appropriate  threshold  for  the 
exemptions,  or  whether  a  different  level 
is  more  appropriate. 

2.  Should  the  community  and  RMSA 
exemptions  rely  on  the  saine  or  a 
different  threshold  levet? 

3.  Should  the  exemption  require 
depository  organizations  to  demonstrate 
that  they  control  no  more  than  20%  of 
the  deposits  of  communities  within  an 
RMSA?  For  example,  if  two  depository 
organizations  with  more  than  $20 
million  in  assets  operate  in  a 
community  within  an  RMSA,  should 
the  exemption  require  that  the 
depository  organizations  control  no 
more  than  20%  of  the  deposits  in  the 
community  and  no  more  than  20%  of 
the  deposits  in  the  RMSA?  (Consider 
depository  organizations  that  compete 
in  several  communities  within  the  same 
RMSA.) 

4.  whether  the  proposed  procedure  to 
employ  the  deposit  data  collected  in 
connection  with  the  Report  of  Condition 
and  Income  will  permit  depository 
organizations  to  determine  easily  and 
effectively  whether  they  qualify  for  the 
small  market  share  exemption. 

5.  Whether  the  exemption  for 
community-based  institutions  will  be 
easy  to  use,  or  whether  these 
institutions  might  be  better  served  by 
another  approach  to  the  exemption. ' 

6.  Whether  the  exemption  would 
enable  depository  organizations  to 
frustrate  the  purposes  of  the  Interiocks 
Act  by  establishing  multiple  interlocks 
involving  several  individuals  and 
several  depository  organizations.  For 
example,  could  each  of  several  directors 
of  one  depository  organization  serve  as 
a  director  of  a  different  unaffiliated 
depository  organization,  facilitating 
diminished  competition  among  the 
several  depository  organizations? 

7.  Could  several  depository 
organizations  be  linked  through  a  series 
of  separate  interlocks  involving  different 
individuals?  The  OCC  seeks  comment 
on  whether  this  concern  is  justified,  and 
if  so,  whether  it  is  exacerbated  by  the 
fact  that  the  threshold  limit  for  the 
exemption  is  set  at  20  percent  of  the 
deposits  in  the  RMSA  or  community, 
rather  than  a  smaller  percentage. 

8.  Whether  the  availability  of  the 
exemption  would  have  a  detrimental 
effect  on  competition  in  the  affected 
markets. 

In  addition  to  this  proposal,  the  OCC 
plans  a  comprehensive  revision  of  the 


regulations  implementing  the  Interiocks 
Act.  The  OCC  intends  to  simplify  the 
regulation,  revise  the  interiocks 
prohibitions  and  exemptions,  and 
consider  new  exemptions  that  promote 
competition  without  fostering 
anticompetitive  practices.  The 
comprehensive  revision  will  eliminate 
unnecessary  regulatory  burden  in  a 
manner  consistent  with  the  Interlocks 
Act  and  the  stated  objectives  of  the 
OCC.  Toward  this  end,  the  OCC 
welcomes  comment  on  how  to  clarify 
and  improve  the  entire  rule  in  a  manner 
consistent  with  the  purpose  of  the 
Interlocks  Act. 

Regulatory  Flexibility  Act 

Pursuant  to  section  605(b)  of  the 
Regulatory  Flexibility  Act,  the  OCC 
hereby  certifies  that  this  proposed  rule, 
if  adopted  as  a  final  rule,  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  effect  of  the  rule,  if  adopted  as 
proposed,  would  be  slight  but 
beneficial.  The  rule  would  reduce  the 
compliance  requirements  imposed  upon 
small  entities  by  creating  a  regulatory 
exemption  to  the  prohibition  on 
management  interlocks  between  certain 
organizations.  Furthermore,  the 
proposed  rule  would  affect  the 
management  structure  of  only  a  few 
institutions. 

Paperwork  Reduction  Act 

The  collections  of  information 
contained  in  this  notice  of  proposed 
rulemaking  have  been  submitted  to  the 
Office  of  Management  and  Budget  for 
review  in  accordance  with  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3504(h)).  Comments  on  the 
collection  of  information  should  be  sent 
to  the  Comptroller  of  the  Currency. 
Legislative,  Regulatory,  and 
International  Activities,  Attention: 
1557-AB39,  250  E.  Street.  SW.. 
Washington.  DC  20219.  with  a  copy  to 
the  Office  of  Management  and  Budget, 
Paperwork  Reduction  Project,  Attention 
Treasury  Desk  Officer,  (1557-AB39) 
Washington,  DC  20503. 

The  collections  of  information  in  this 
proposed  regulation  are  in  12  CFR 
26.4(d)(2).  This  information  is  required 
by  the  OCC  to  support  a  national  bank's 
determination  that  it  qualifies  for  a 
small  market  share  exemption  to  the 
Interiocks  Act.  This  information  will  be 
used  by  the  OCC  to  assess  the  bank's 
compliance  with  Federal  law  and 
regulation. 

The  likely  respondents  are  for-profit 
institutions. 

The  estimated  annual  burden  per 
recordkeeper  will  average  three  hours. 
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Estimated  number  of  respohdents 
and/or  recordkeepers:  100. 

Executive  Order  12866 

It  has  been  determined  tha  this 
document  is  not  a  significant  regulatory 
action. 

List  of  Subjects  in  12  CFR  PaH  26 

Antitrust,  Holding  companies. 
Management  official  interlock  :s. 
National  banks. 

Authority  and  Issuance 

For  the  reasons  set  out  in  tl 
preamble,  part  26  of  chapter  1  of  title  12 
of  the  Code  of  Federal  Regula  :Jons  is 
proposed  to  be  amended  as  s^t  forth 
below: 

PART  26— MANAGEMENT  O^FICiAL 
INTERLOCKS 

1.  The  authority'  for  part  26lis  revised 
to  read  as  follOTVs: 

Authority:  12  L'.S.C  93a  and  aioi  et  seq. 

2.  In  §  26.2,  paragraph  (h)(l  (iJ)  is 
re\-ised  to  read  as  follows: 

§26.2    Dertnitions. 

*  •  *  *  • 

lh)(l)'   *  • 

(ii)  A  director  (including  an  advisory 
or  honorary  director,  exceprt  ii  i  the  case 
of  a  depository  institution  wit  i  total 
assets  of  less  than  S1G0,000.0(  O); 


3.  In  §  26.4  a  new  paragraph 
added  to  read  as  fallows: 


§  26.4    Permitted  intertoctcing  re  ationships. 


c  pntr 


't/j? 


(d)  Small  market  share  exe. 
(1)  Depository  organizations 
no  more  than  20  percent  of 
in  a  community  or  Relevant 
Metropolitan  Statistical  Area. 
management  official  may  ser\ 
unaffiliated  depository  organitati 
a  capacity  which  would  other  v 
prohibited  by  §  26.3(a)  or  (b)  i 
following  conditions  are  met 

(i)  The  interlock  is  not  proh 
§  26.3(c):  and 

(ii)  The  two  depository  orgahizat 
hold  in  the  aggregate  no  more 
percent  of  the  deposits,  as  re 
annually  in  connection  with 
Summary  of  Deposits  in  each 
Metropolitan  Statistical  Area 
community  in  which  the  dep 
organizations  have  offices  or 
depository  institution  affiliate; 
depository  organizations  are 

(2)  Confirmation  and  recon 
Depository  organizations  must 
records  sufficient  to  support 
determination  that  the 
relationship  is  exempt  under 
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paragraph  (d)  and  must  reconfirm  that 
determination  on  an  annual  basis. 

(3)  Termination.  An  interlock 
permitted  by  this  exemption  may 
continue  as  long  as  the  conditions  of 
this  paragraph  (d)  are  satisfied.  Any 
increase  in  the  aggregated  deposit 
holdings  of  the  depository  organizations 
as  reported  in  the  Summary  of  Deposits 
that  causes  the  interlock  to  become 
prohibited  will  be  treated  as  a  change  in 
circumstances  under  §  26.6. 

(The  collection  of  information 
contained  in  this  section  was  approved 
by  the  Office  of  Management  and 
Budget  under  0MB  control  number 
1557- .) 

E)ated;  April  5. 1994. 
Eugene  A.  Ludwig. 

Comptroller  of  the  Currency. 

|FR  Doc.  94-13855  Ftted  6-8-9i4;  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  94-NM-52-A0I 

Airworthiness  Directives;  Boeing 
Model  747  Series  Airplanes  Equipped 
With  General  Electric  CF6-45  or  CF6- 
50  Engines  or  Pratt  &  Whitney  JT9D 
Series  Engines 

agency:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  appUcable  to 
certain  Boeing  Model  747  series 
airplanes.  This  proposal  would  require 
installation  of  a  seal  on  the  wing  front 
spar  at  each  engine  striit.  This  proposal 
is  prompted  by  a  report  of  a  fire  that 
occurred  due  to  fuel  leakage  from  the 
fuel  line  coupling  in  the  engine  strut 
area  along  with  the  wing  front  spar 
while  the  airplane  was  on  the  ground 
after  engine  shutdown.  The  actions 
specified  by  the  proposed  AD  are 
intended  to  ensure  that  fuel  is  contained 
within  the  strut  drainage  area  and 
channeled  away  from  ignition  sources. 
DATES:  Comments  must  be  received  by 
August  3,  1994. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA).  Transport 
Airplane  Directorate.  ANM-103. 
Attention:  Rules  Docket  No.  94-NM- 
52-AD,  1601  Lind  Avenue  SW..  Renton. 
Washington  98055-4056.  Comments 


may  be  inspected  at  tliis  location 
between  9  a.m.  and  3  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Boeing  Commercial  Airplane  Group, 
P.O.  Box  3707,  Seattle.  Washington 
98124-2207.  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington. 
FOR  FURTHER  INFORMATION  CONTACT: 
G.  Michael  Collins.  Aerospace  Engineer. 
Propulsion  Branch.  ANM-140S.  FAA, 
Transport  Airplane  Directorate.  Seattle 
Aircraft  Certification  Office.  1601  Lind 
Avenue,  SW.,  Renton,  Washington 
98055-4056;  telephone  (206)  227-2689; 
fax  (206)  227-1181. 

SUPPlEMEWTARy  INfORMATIOM: 


Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  makii^  of  the 
proposed  rule  by  submitting  such 
wTitten  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  cm  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposal  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-pubUc  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  94-NM-52-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  coramenter.  Availability 
ofNPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-103,  Attention:  Rules  Docket  No. 
94-NM-52-AD,  1601  Lind  Avenue  SW., 
Renton,  Washington  98055—4056. 

Discussion 

The  FAA  has  received  a  report  of  a 
strut  fire  that  occurred  due  to  fuel 
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leakage  from  the  fuel  line  (Wiggins) 
coupling  in  the  engine  strut  area  of  a 
Boeing  Model  747  series  airplane  that 
was  on  the  ground.  Fuel  leaked  from  the 
fuel  line  coupling  and  fiowod  along  the 
wing  front  spar.  After  engine  shutdown, 
fuel  dripped  from  the  wing  onto  the 
engine  exliaust  section  and  ignited  The 
flame  also  ignited  fuel  that  was 
contained  in  the  strut.  This  condition,  if 
not  corrected,  could  result  in  a  strut  fire. 
Although  airflow  when  the  airplane  is 
in  flight  or  airflow  from  the  engine 
running  when  the  airplane  is  on  the 
ground  prevents  fuel  from  leaking  ontti 
hot  engine  surfaces,  the  FAA  has 
determined  that  a  potential  unsafe 
condition  exists  because  a  fire  can  occur 
.ifter  engine  shutdown. 

The  FAA  has  reviewed  and  approved 
Boeing  Service  Bulletin  747-28-2160. 
Revision  1,  dated  December  16,  1993. 
that  describes  procedures  for  installing 
a  .seal  on  the  wing  front  spar  at  each 
engine  strut.  Installation  of  this  seal  will 
contain  fuel  leaks  withm  the  stmt 
drainage  area  and  channel  any  leakage 
away  from  ignition  sources 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
require  installation  of  a  seal  on  the  wing 
front  spar  at  each  engine  strut.  The 
actions  would  be  required  to  be 
accomplished  in  accordance  with  the 
service  bulletin  described  previously. 
There  are  approximately  610  Boeing 
Model  747  series  airplanes  of  the 
affected  design  in  the  worldwide  fleet. 
The  FAA  estimates  that  183  airplanes  of 
U.S.  registry  woufd  be  affected  by  this 
proposed  AD,  that  it  would  take ' 
;ipproximately  14  work  hours  per 
airpl.-ine  to  accomplish  the  proposed 
actions,  and  that  the  average  labor  rate 
is  $55  per  work  hour.  Required  parts 
would  cost  approximately  $57  per 
airplane.  Based  on  these  figures,  the 
total  cost  impact  of  the  proposed  AD  on 
U.S.  operators  is  estimated  to  bo 
5151,341,  or  $827  per  airplane. 

The  total  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

The  regulations  proposed  herein 
would  not  have  substantia!  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and  . 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
1 2612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 


federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866';  (2)  is  not 
a  "significant  rule"  under  the  OUT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26.  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  posidve  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subj«:»s  in  14  CFR  Part  39 

Air  transp.'irtation.  Aircraft,  Aviation 
safety.  Safely. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  14 
CFR  part  39  of  the  Federal  Aviation 
Regulations  as  follows: 


PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  road  as  follows: 

Authority:  49  U.S.C.  App.  1354(.i),  1421 
and  1423;  49  U.S.C.  106(g):  and  14  CFR 
11.89 


§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  tlie  following  new  airworthincfss 
directive: 

Boeing:  Docket  94-NM-52-AD. 

Applicability  Model  747  series  airplunes. 
equipped  with  General  Electric  CF6-45  or 
CF6-50  engines,  or  Pratt  &  Whitney  JT'tD 
series  engines;  as  listed  in  Boeing  Ser%'ir:e 
Bulletin  747-28-2160.  Revision  1.  dated 
December  16, 1993;  certificated  in  any 
category. 

Compliance:  Required  as  indicated,  unless 
acco.Tiplished  previously. 

To  ensure  that  fuel  is  contained  within  the 
strut  drainage  area  and  channeled  away  from 
ignition  sources,  accomplish  the  following: 

(a)  Within  12  months  after  the  effective 
date  of  this  AD.  install  a  seal  on  the  wing 
front  spar  at  each  engine  strut  in  acrordanci- 
with  Boeing  Service  Bulletin  747-28-2100 
dated  July  23,  1992,  or  Revision  1.  daHtd 
December  16.  1993. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager.  Seattle 
Aircraft  Certincation  Office  (AGO),  FAA. 
Transport  Airplane  Directorate.  Operators 


shall  submit  their  requests  through  an 
appropriate  F.\A  Principal  Maintenance 
Inspector,  who  may  odd  comments  and  then 
<end  it  to  the  Manager,  Seattle  AGO 

Note:  Information  concerning  the  exisienca* 
of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any.  may  be 
obtained  from  the  Seattle  AGO. 

(( :)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airpl.nne  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Lssued  in  Renton,  Washington,  on  lune  1 
1994. 

Darrell  M.  Pederson, 

Acting  Manager.  Tmnspon  Airplaiw 
Din-ctoratc.  Aircraft  Certification  Senirr 
|FR  D(X.  94-14019  Filed  6-ft-94;  8:4.5  am| 
BILLING  CODE  4910-13-M 


14  CFR  Part  39 

(Docket  No.  94-NM-32-AD] 


Airworthiness  Directives;  Lockheed 
Model  L-101 1-385  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Notice  of  propostid  ruleinakine 
(NPRM).  ^ 


SUMMARY:  This  document  propos«>s  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Lockheed  Model  L-101 1-385 
series  airplanes.  This  proposal  would 
rt'quire  various  modifications  and 
in.sppctions  of  the  flight  controls,  doors, 
and  horizontal  stabilizers.  This  proposal 
is  prompted  by  a  recommendation  by 
the  Systems  Review  Task  Forcrc  (SKTF) 
for  accomplishment  of  certain 
modifications  and  inspecticms  that  will 
enhance  the  controllability  of  these 
airplanes  in  the  unlikely  event  of  night 
control  malfunction  or  failure.  The 
actions  specified  by  llic  proposed  AD 
are  intended  to  ensure  airplane 
sur\ivability  in  the  event  of  damage  to 
fully  powered  fiight  control  systems. 

DATES:  Comments  must  be  received  by 
August  3,  1994. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  AN.M-103, 
Attention:  Rules  Docket  No.  94-NM- 
32-AD.  1601  Lind  Avenue  SW..  Renton. 
Washington  980.'J5-4056.  Comments 
may  be  inspected  at  this  location 
between  9  a.m.  and  3  p.m..  Monday 
through  Friday,  except  Federal  holidays. 
Ti'.e  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Lockheed  Aeronautical  Systems 
Support  Company  (LAS.SC).  Field 
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Support  Department. 
0755,  2251  Lake  Park  Dr 
Georgia  30080.  This  in 
examined  at  the  FAA, 
Airplane  Directorate,  1 
SVV..  Renfon.  VVashingt 
FAA,  Small  Airplane 
Atlanta  Aircraft  Certifi 
suite  210C,  1669Phoeni 
Atlanta.  Georgia. 
FOR  FURTHER  INFORMATIOI I 
Thomas  Peters.  Aerospac 
Flight  Test  Branch,  ACE 
Small  Airplane  Direct 
Aircraft  Certification 
1669  Phoenix  Parkway. 
30349.  telephone  (404) 
(404)991-3606. 


CONTACT: 
e  Engineer. 
160A.  FAA. 
ordle,  Atlanta 
Off  ce.  Suite  210C. 
I  ktlanta,  Georgia 
9)1-3915:  fax 


SUPPLEMENTARY  INFORMAtlON: 
Comments  Invited 


u  1 


ni 


Interested  persons  are 
participate  in  the  making 
proposed  rule  by  submit 
uTitten  data,  views,  or  a 
they  may  desire.  Comm 
identify  the  Rules  Deckel 
be  submitted  in  triplicate 
specified  above.  All  com 
received  on  or  before  the 
for  comments,  specified  ; 
considered  before  taking 
proposed  rule.  The  prop< 
in  this  notice  may  be  cha  i 
of  the  comments  receiver . 

Comments  are  speci 
the  overall  regulatory 
environmental,  and  enerj  y 
the  proposed  rule.  All 
submitted  will  be  availab 
and  after  the  closing  date 
in  the  Rules  Docket  for  b 
interested  persons.  A 
summarizing  each  FAA  _ 
concerned  with  the  subsi 
proposal  will  be  filed  in 
Docket. 

Commenters  wishing  I 
acknowledge  receipt  of 
submitted  in  response  to 
must  submit  a  self-addres 
postcard  on  which  the  fol 
statement  is  made 
Docket  Number  94-NM- 
postcard  will  be  date  stanr 
returned  to  the  comment 


th- 


3  2 


Availability  of  NTRMs 

Any  person  may  obtain 
NPRM  by  submitting  a  retjuest 
FAA,  Transport  Airplane 
ANM-103.  .Attention:  Ru 
94-NM-32-AD,  1601  Lin 
Ronton,  Washington  9805$-4056 


Discussion 

In  July  1989,  a  transport  category 
airplane  was  involved  in  .-fi  accident  in 
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Sioux  City,  Iowa,  resulting  in  the  deaths 
of  110  passengers  and  one  crewmeniber. 
The  National  Transportation  Safety 
Board  (NTSB)  identified  the 
catastrophic  disintegration  of  the  stage  1 
fan  disk  of  one  of  the  engines  as  a 
probable  cause  of  the  accident.  The 
Resulting  debris  damaged  the  hydraulic 
.systems  that  power  the  flight  controls, 
resulting  in  the  loss  of  virtually  all 
control  capability. 

Following  the  accident,  the 
Administrator  of  the  Federal  Aviation 
Administration  convened  a  Systems 
Review  Task  Force  (SRTF)  to  investigate 
means  for  enhancing  airplane 
survivability  following  damage  to  fully 
powered  flight  control  systems.  The 
SRTF  formed  working  groups  to  perform 
these  investigations  for  specific  airplane 
models  to  determine  what  actions  could 
be  effective  in  protecting  other  transport 
category  airplanes  with  po'.\\'red  flight 
control  systems  from  similar  engine  or 
systems  failures. 

The  SRTF  working  group  assigned  to 
review  Lockheed  Model  1^1011-385 
series  airplanes  has  completed  its 
review  of  the  Model  L-101 1-385  design, 
including  existing  service  bulletins,  and 
has  issued  a  report  recommending 
accomplishment  of  certain 
modifications  and  inspections  described 
in  a  Lockheed  L-101 1-385  service 
bulletin.  A  copy  of  the  report  is 
contained  in  tJie  Rules  Docket  for  this 
AD  action. 

The  FAA  has  reviewed  and  approved 
Lockheed  Service  Bulletin  093-27-301 
("Flight  Controls,  Modifications  and 
Inspections,  Collector  Service  Bulletin" 
(CSB)l,  dated  June  9, 1992,  which  was 
issued  in  response  to  the  SRTF  report. 
Accomplishment  of  the  inspections  and 
modifications  specified  in  the  CSB  will 
enhance  the  controllability  of  the 
airplane  in  the  unlikely  event  of  flight 
control  malfunction  or  failure. 

The  CSB  lists  34  individual  service 
bulletins  that  describe  procedures  for 
accomplishment  of  various 
modifications  and  inspections 
recommended  by  the  SRTF.  The  FAA 
has  determined  that  the  modifications 
and  inspections  described  in  8  of  the  34 
service  bulletins  identified  in  the  CSB 
must  be  accomplished  in  order  Jo 
ensure  airplane  survivability  in  the 
event  of  damage  to  fully  powered  flight 
control  systems.  All  8  of  these  service 
bulletins  have  been  reviewed  and 
approved  by  the  FAA.  The  remaining  26 
service  bulletins  contained  in  the  CSB 
address  service  problems  and  systems 
enhancements  that  are  not  directly 
related  to  increasing  in-flight 
controllability  of  the  airplane. 

Six  of  the  eight  individual  Lockheed 
service  bulletins  discussed  previously 


describe  procedures  for  vario\is 
modifications  and  inspections  involving 
the  flight  controls  and  are  identified  as 
follows: 

1.  Alert  Service  Bulletin  093-27- 
A102.  dated  March  13,  1974,  "Flight 
Controls — Pitch  and  Roll  Disconnects. 
Inspection  of  Cable  Attachments." 

2  Service  Bulletin  093-27-178.  dated 
April  30,  1979,  "Flight  Controls- 
Horizontal  Stabilizer— Pitch  Override 
Bungee  Fasteners  Torque  Verification." 

3.  Service  Bulletin  093-27-200, 
Revision  2,  dated  September  28,  1982. 
"Flight  Controls — Aileron  and 
Horizontal  Stabilizer  Control  Systems- 
Pitch  and  Roll  Disconnect  Handle 
Support  Bosses  and  Disconnect 
Mechanism  Inspection/Modification," 

4.  Service  Bulletin  093-27-279, 
Revision  1,  dated  February  1,  1984. 
"Flight  Controls— Stabilizer  Servo 
Cross-Tie  Interlock  Bungee  Inspection/ 
Modification  and  Bracket 
Modification." 

5.  Service  Bulletin  093-27-289,  dated 
December  3,  1984.  "Control  VVha^l  Roll 
Interconnect  Inspection." 

6.  Service  Bulletin  093-27-292, 
Revision  3,  dated  March  28,  1991, 
"Flight  Controls— Horizontal  Stabilizer 
Control  System — Modification  of 

Torque  Tube  Assembly  Support    

Brackets. 

One  of  the  eight  individual  service 
bulletins  describes  procedures  for 
modification  of  the  doors  and  is 
identified  as  follows: 

7.  Service  BulleMn  093-52-061, 
Revision  1,  dated  November  1,  1974. 
"Doors — Ram  Air  Turbine  Doors — 
Modification  of  Linkage. 

The  eighth  individual  service  bulletin 
describes  procedures  for  modification  of 
the  horizontal  stabilizers  and  is 
identified  as  follows: 

8.  Service  Bulletin  093-55-030, 
Revision  1.  dated  March  20,  1991. 
"Stabilizers — Horizontal  Stabilizers- 
Left  and  Right  Pivot  Bearing 
Assembly — Replacement  of  Sefscrews 
with  Safety  Wired  Fillister  Head 
Screws. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
require  various  modifications  and 
inspections  of  the  flight  controls,  doors, 
and  horizontal  stabilizers.  The  actions 
would  be  required  to  be  accomplished 
in  accordance  with  the  CSB  described 
previously. 

There  are  approximately  236  Model 
L-101 1-385  series  airplanes  of  the 
affected  design  in  the  worldwide  fleet. 
The  ?\A  estimates  that  117  airplanes  of 
U.S.  registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
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approximately  87  work  hours  per 
airplane  to  accomplish  the  proposed 
actions,  and  that  the  average  labor  rate 
is  S55  per  work  hour.  Required  parts  for 
certain  modifications  would  be  supplied 
by  the  manufacturer  at  no  cost  to 
operators.  Required  parts  for  certain 
other  modifications  would  be  minimal 
in  cost.  Based  on  these  figures,  the  total 
cost  impact  of  the  proposed  AD  on  U.S. 
operators  is  estimated  to  be  5559,845,  or 
$4,785  per  airplane. 

The  total  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

The  number  of  required  work  hours, 
as  indicated  above,  is  presented  as  if  the 
accomplishment  of  the  actions  proposed 
in  this  AD  were  to  be  conducted  as 
"stand  alone"  actions.  However,  the  4- 
year  compliance  time  specified  in 
paragraph  (a)  of  this  proposed  AD 
should  allow  ample  time  for  the 
modifications  and  inspections  to  be 
accomplished  coincidentally  with 
scheduled  major  airplane  inspection 
and  maintenance  activities,  thereby 
minimizing  the  costs  associated  with 
special  airplane  scheduling. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612.  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
Is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulator}-  Policies  and  Procedures  (44 
FR  11034,  February  26.  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
FlexibiUty  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 


The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  14 
CFR  part  39  of  the  Federal  Aviation 
Regulations  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a).  1421 
and  1423;  49  U.S.C.  106(g);  and  14  CFR 
11.89. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Lockheed  Aeronautical  Systems  Company: 

Docket  94-NM-32-AD. 

Applicability:  Model  L-101 1-385  series 
airplanes;  as  listed  in  Lockheed  Service 
Bulletin  093-27-301  ("Flight  ConU-ols— 
Modifications  and  Inspections— Collector 
Service  Bulletin"  (CSB)).  dated  June  9. 1992; 
certificated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  ensure  airplane  survivability  in  the 
event  of  damage  to  fully  powered  flight 
control  systems,  accomplish  the  following: 

(a)  Within  4  years  after  the  effective  date 
of  this  AD.  accomplish  modifications  and 
inspections  of  the  flight  conU-ols. 
modification  of  the  doors,  and  modification 
of  the  horizontal  stabilizers,  in  accordance 
with  Lockheed  Service  Bulletin  093-27-301 
("Flight  ConUols— Modifications  and 
Inspections— Collector  Service  Bulletin" 
(CSB)),  dated  June  9, 1992  (hereinafter 
referred  to  as  the  CSB).  This  paragraph 
requires  accomplishment  of  certain  Lockheed 
service  bulletins  identified  in  the  CSB.  as 
listed  below.  Modifications  or  inspections 
accomplished  previously  in  accordance  with 
earlier  revisions  of  the  service  bulletins  listed 
below  are  acceptable  for  compliance  with 
this  AD. 


Air  transportation.  Aircraft.  Aviation 
safely.  Safety. 


Service  bulletin 

Revision 

Date  of  issu- 

No. 

level 

ance 

093-27-A102 

Original  ... 

March  13. 

(Alert  Service 

1974. 

Bulletin). 

093-27-178  .... 

Original  ... 

April  30,  1979. 

093-27-200  .... 

2  

September  28, 
1982. 

093-27-279  .... 

1  

February  1. 
1984. 

093-27-289  .... 

Original ... 

December  3. 
1984. 

093-27-292  .... 

3 

March  28, 
1991. 

093-52-061  .... 

1  

November  1 , 
1974. 

093-55-030  .... 

1  

March  20, 
1991. 

bulletins  listed  in  the  CSB  other  than  those 
identified  above. 

Note  2:  Accomplishment  of  the  actions 
described  in  Lockheed  Service  Bulletin  093- 
27-280,  dated  December  16,  1983.  is 
considered  an  acceptable  means  of 
compliance  for  accomplishment  of  the 
inspection  and  modification  described  in 
Lockheed  Service  Bulletin  093-27-279. 
Revision  1.  dated  February  1. 1984. 

(b)  An  alternative  method  of  compliance  or 
adjusunent  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Atlanta 
Aircraft  Certification  Office  (ACO),  FAA. 
Small  Airplane  Directorate.  Operators  shall 
submit  their  requests  through  an  appropriate 
FAA  Principal  Maintenance  Inspector,  who 
may  add  comments  and  then  send  it  to  the 
Manager,  Atlanta  ACO. 

Note  3:  Information  concerning  the 
e.xistence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any.  may  be 
obtained  from  the  Atlanta  ACO. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton,  Washington,  on  June  3 
1994. 

Darreil  M.  Pederson, 

Acting  Manager.  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
|FR  Doc.  94-14020  Filed  6-8-94:  8:45  am) 
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DEPARTMENT  OF  JUSTICE 
28  CFR  Part  16 

[AAG/A  Order  No.  90-44] 

Exemption  of  System  of  Records 
Under  the  Privacy  Act 

AGENCY:  Departmet  of  Justice. 
ACTION:  Proposed  rule. 


Note  1:  Paragraph  (a)  of  this  AD  does  not 
require  accomplishment  of  any  of  the  service 


summary:  The  Department  of  Justice. 
FBI.  proposes  to  e.xempt  a  Privacy  Act 
system  of  records  from  subsections  5 
U.S.C.  552a  (c)(3).  (c)(4j.  (d).  (e)(1).  (2). 
and  (3).  (e)(4)(G)  and  (H),  (e)(5).  (e)(8), 
(f)  and  (g)  of  the  Privacy  Act.  The 
system  of  records  is  the  FBI 
Counterdrug  Information  Indices 
System.  Information  in  the  system 
consists  of  automated  indices  related  to 
the  law  enforcement  activities  and 
responsibilities  of  the  FBI  regarding 
drug  law  enforcement.  These 
exemptions  are  necessary  to  avoid 
interference  with  the  law  enforcement 
functions  and  responsibilities  of  the 
FBI.  Reasons  for  the  exemptions  are  set 
forth  in  the  text  below. 

DATES:  Submit  any  comments  bv  July 
11.1994. 
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A00AESSE5:  Address  a)I  Comments  to 
Patricia  E.  Neely,  Staff  Assistant, 
Systems  PoHcy  Staff,  Inf  wTnation 
Resourres  Management,  tfstice 
Management  [hvision  ,  [  OJ. 
Washington.  DC  (Room  ^50.  WCTR 
Bldg.) 

FOR  FURTHER  INFORMATIO  \ 
Patricia  E.  Neelv,  (202 


6lfi- 


CONTACT: 
-01 7R. 

tNfORMAtiow:  In  the 
"ederal 

a  description 
formation 


idci 


1  ini 


SUPPLEMENTARY 
notice  section  of  today  s 
Register,  the  FBf  provi 
of  the  FBI  Counterdrug  I 
Indices  System. 

This  order  relates  to 
rather  than  small  bus 
Nevertheless,  pursuant 
requirements  of  the  Regi^atory 
Flexibility  Act,  5  U.S.C 
hereby  stated  that  the 
have  "a  significant  econdm 
a  substantial  number  of  s  na 


5»ne;s 


t( 


•  or(  er 


101-612,  it  is 
will  not 
ic  impact  on 
II  entities." 


List  of  Subject  in  Part  16 

Administrati%'e  Practices  and 
Procedure.  Courts,  Freed  )m  of 
Information  Act.  Govemt  lent  in  the 
Sunshine  Act.  Privacy  A(it 

Pursuant  to  the  author 
Attorney  General  by  5  U. 
delegated  to  me  by  Attor 
Order  No.  793-78,  it  is  p 
amend  28  CFR  part  16.  a 
below. 

Datrd:  (uno  3,  1994. 
Stephen  R.  Colgate, 

Assistant  Attorney  Cenf^ml  fpr 
Administration. 

1.  The  authority  for  pai  t  16  continues 
to  read  as  follows; 


o 


Authority:  5  U.S.C.  301,  5  > 
553;  18  U.S.C  4203  (aHl);  2 
534:31  U.S.Q3717.  <»701, 


2.  It  is  proposed  to 
16.96  by  adding  paragrap  i 
as  set  forth  below. 


Federaf 


§16.96    Exemption  of 
Investtgation  (FB<>— timited 


(1)  The  follmving  svster  i  of  records  is 
e.xempt  from  S  U.S.C.  55i  a  (c)(3),  (cl(4). 
(d).  (e)(1),  (2),  and  (3),  (e)i4)(G)  and  (H). 
(e)(5).  (e)(H).  (0  and  (g). 

(1)  FBI  Counterdrug  Infcrmat 
Indices  System  (CITS)  fJlJ 
016) 

(m)  These  exemptions 
the  extent  that  informatior 
system  is  subject  to  exem  )tion 
to  5  U.S.C.  5.523  (i)(2).  Exi 
the  particular  subsection; 
for  the  followirtg  reasons: 

(I)  From  subsection  (c) 
making  available  to  a  recdrd 
accounting  of  disclosures 
concerning  him/her  woulr 


FederalRegister  /  Vol.  59,  No.  110  /  Thursday,  June  9,  1994  /  Proposed  Rules 


29749 


ividuais 
entities, 
the 


y  vested  in  the 
>.C.  552a  ajid 
ey  General 
posed  to 
set  forth 


2.  S,S2a.  .S52b(t;), 

u  s.»i  5m.  sio. 


amttid  2»  CFR 
s  (/)  and  (m) 


Bureau  of 
access. 


)H)(C 

ion 
PTICE/FBI- 

pply  only  to 
in  this 

pursuant 
mptions  fi-om 
are  justified 

3)  because 

subject  the 
from  re«:;ords 
reveal 


investigative  interest  by  not  only  the 
FBI,  but  also  by  the  recipient  agency. 
This  would  permit  the  record  subject  to 
take  appropriate  measures  to  impede  the 
investigation,  e.g.,  destroy  evidence, 
intimidate  potential  witnesses  or  flee 
the  area  to  avoid  the  thrust  of  the 
investigation. 

(2)  From  subsection  ((:)(4)  to  the 
e.xtent  it  is  not  applicable  bec,ause  an 
exemption  is  being  claimed  from 
subsection  (d). 

(3)  (i)  From  subsections  (d).  (e)(4)  (G) 
and  (H)  because  these  provisions 
concern  individual  access  to  records, 
compliance  with  which  could 
compromise  sensitive  information, 
interfere  with  the  overall  law 
enforcement  process  by  revealing  a 
pending  sensitive  investigation, 
possibly  identify  a  confidential  source 
or  distilose  information  which  would 
constitute  an  unwarranted  invasion  of 
another  individual's  persona!  privacy, 
reveal  a  sensitive  investigative 
technique,  or  constitute  a  potential 
danger  to  the  health  or  safety  of  law 
enforcement  personnel. 

(ii)  In  addition,  from  paragraph  (d), 
be<;ause  to  require  the  FBI  to  amend 
information  thought  to  be  incorrect, 
irrelevant  or  untimely,  becau.se  of  the 
nature  of  the  inform^on  collected  and 
the  es.sential  length  of  time  it  is 
maintained,  would  create  an  impossible 
administrative  and  investigative  burden 
by  forcing  the  agency  to  continuously 
retrograde  its  investigations  attempting 
to  resolve  questions  of  accuracy,  etc. 

(4)  From  subsection  (e)(lj  because  it 
is  not  possible  in  all  in.stances  to 
determine  relevancy  or  necessity  of 
specific  information  in  the  early  stages 
of  3  criminal  or  other  investigation. 

(ii)  Relevance  and  nef;essity  are 
questions  of  judgment  and  timing;  what 
appears  relevant  and  necessary  when 
collected  ultimately  may  be  deemed 
otherwistt.  It  is  only  after  the 
information  is  asses.sed  that  its 
relexancy  and  necessity  in  a  specified 
investigative  activity  can  be  established. 

(iii)  In  any  investigation  the  FBI  might 
obtain  information  concerning 
violations  of  law  not  under  its 
jurisdiction,  but  in  the  interest  of 
effective  law  enforcement, 
dissemination  will  be  made  to  the 
agency  charged  with  enforcing  such 
law. 

(iv)  In  inter\iewing  individuals  or 
obtaining  other  forms  of  evidenf;e 
during  an  investigation,  information 
could  be  obtained,  the  nature  of  which 
would  leave  in  doubt  its  relevancy  and 
necessity.  Such  information,  however, 
could  be  rele\'ant  to  another 
investigation  or  to  an  investigative 


activity  under  the  jurisdiction  of 
another  agency. 

(5)  From  subsection  (eK2j  be«:ause  the 
nature  of  criminal  and  other 
investigative  activities  is  such  that  vital 
information  about  an  individual  often 
can  only  be  obtained  from  other  persor^; 
who  are  familiar  with  .such  individual 
and  his/her  activities.  Pn  such 
investigations  it  is  not  feasible  to 
principally  rely  upon  information 
furnished  by  the  individual  concerning 
h).s  own  a<:tivities. 

(6)  From  subsection  (eK3)  be<;ause 
disclosure  would  prmide  the  subject 
with  information  which  could  impede 
or  compromise  the  investigation.  The 
individual  could  seriously  interfere 
with  undercover  investigative  activities 
and  could  take  appropriate  steps  to 
evade  the  investigation  or  flee  a  spec  ifi<. 
area. 

(7)  From  subsection  (eK5)  because  in 
the  collection  of  information  for  law 
enforcement  purposes  it  is  impassible  to 
detennine  in  advance  what  information 
is  accurate,  relevant,  timely  and 
complete.  With  the  passage  of  time, 
seemingly  irrelevant  or  untimely 
information  may  acquire  new 
significance  as  further  investigation 
brings  new  details  to  UghL  The 
restrictions  imposed  by  subsection  (e)l5) 
would  restrict  the  ability  of  trained 
investigators  and  intelligence  analysts  to 
exercise  their  judgment  in  reporting  on 
investigations  and  impede  the 
development  of  criminal  intelligence 
necessary  for  effective  law  enforcement. 

(8)  From  subsection  (e)(8)  because  the 
notice  requirements  of  this  provision 
could  seriously  interfere  with  a  law 
enforcement  activity  by  alerting  the 
subject  of  a  criminal  or  other 
investigation  of  existing  investigative 
interest. 

(9>  From  subsection  (f)  to  the  extent 
that  this  .system  is  exempt  from  the 
provisions  of  .subsection  (d). 

(10)  From  subsection  (g)  to  the  extent 
that  this  system  of  records  is  exempt 
from  the  provisions  of  subsection  (d). 

IFR  Doc,  04-14014  Filed  6-8-94;  8:4'iii!r.l 
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DEPARTME^fr  OF  THE  INTERIOR 

Office  of  Surface  Mining  Rectamation 
and  Enforcenvent 

30  CFR  Part  935 

Ohio  Regulatory  Program 

AGENCY:  Office  of  Surface  iMining 
Reclamation  .ind  Enforcement  (OSM), 
Interior. 


ACTION:  Proposed  rule;  reopening  of 
public  comment  period. 


SUMMARY:  OSM  is  reopening  the  public 
comment  period  for  proposed  Program 
Amendment  Number  63  (PA  63)  to  the 
Ohio  permanent  regulatory  program  and 
AML  program  (hereinafter  referred  to  as 
the  Ohio  programs)  under  the  Surface 
Mining  Control  and  Reclamation  Act  of 
1977  (SMCRA).  Ohio  has  submitted 
additional  information  to  expand  upon 
its  original  submission  of  PA  63. 
DATES:  Written  comments  must  be 
received  by  4  p.m.,  E.D.T.,  June  24, 
1994. 

ADDRESSES:  Written  comments  should 
be  mailed  or  hand  delivered  to  Richard 
J.  Seibel,  Director,  Columbus  Field 
Office,  at  the  address  listed  below. 
Copies  of  the  Ohio  programs,  the 
proposed  amendment,  and  all  written 
comments  received  in  response  to  this 
document  will  be  available  for  public 
review  at  the  addresses  listed  below 
during  normal  business  hours,  Monday 
through  Friday,  excluding  holidays. 
Each  requester  may  receive  one  free 
copy  of  the  proposed  amendment  by 
contacting  OSM's  Columbus  Field  " 
Office. 

Richard  J.  Seibel.  Director,  Columbus 
Field  Office,  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  4480 
Refugee  Road,  suite  201,  Columbus. 
Ohio  43232.  Telephone:  (614)  866- 
0578 

Ohio  Department  of  Natural  Resources. 
Division  of  Reclamation,  1855 
Fountain  Square  Court,  Building  H-3, 
Columbus,  Ohio  43224.  Telephone: 
(614)  265-6675. 

FOR  FURTHER  INFORMATION  CONTACT: 

Richard  J.  Seibel,  Director,  Columbus 

Field  Office,  (614)  866-0578. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

On  August  16,  1982,  the  Secretary  of 
the  Interior  conditionally  approved  the 
Ohio  programs.  Information  on  the 
general  background  of  the  Ohio  program 
submissions,  including  the  Secretary's 
findings,  the  disposition  of  comments, 
and  a  detailed  explanation  of  the 
conditions  of  approval  of  the  Ohio 
programs,  can  be  found  in  the  August 

10,  1982.  Federal  Register  (47  FR 
34688).  Subsequent  actions  concerning 
the  conditions  of  approval  and  program 
amendments  are  identified  at  30  CFR 
935.11,  935.12,  935.15,  and  935.16. 

11.  Discussion  of  the  Proposed 
Amendment 

By  letter  dated  March  15,  1993 
(Administrative  Record  No.  OH-1845), 
the  Ohio  Department  of  Natural 


Resources.  Division  of  Reclamation 
(Ohio),  submitted  proposed  PA  63.  In 
that  submission.  Ohio  proposed  to 
reduce  the  staff  of  the  Ohio  programs  by 
abolishing  28  existing  positions.  Ohio 
also  proposed  to  reorganize  the 
remaining  staff  positions  to  assume  the 
existing  job  duties. 

PA  63  included  seven  attachments 
intended  to  describe  Ohio's  proposal  for 
the  staffing  reduction  and 
reorganization  and  to  provide  the 
rationale  for  those  actions.  The 
amendment  contains  no  proposed 
revisions  to  Ohio's  coal  mining  law  in 
the  Ohio  Revised  Code  or  coal  mining 
rules  in  the  Ohio  Administrative  Code. 
The  seven  attachments  to  PA  63  are 
summarized  briefly  in  the  notice  of  the 
receipt  of  the  proposed  amendment 
which  OSM  published  in  the  Federal 
Register  (55  FR  18185)  on  April  8,  1993. 
The  public  comment  period  ended  on 
May  10,  1993.  The  public  hearing 
scheduled  for  May  3. 1993.  was  not  held 
because  no  one  requested  an 
opportunity  to  testify. 

By  letter  dated  Juiie  16, 1993 
(Administrative  Record  No.  OH-1890), 
Ohio  submitted  additional  information 
concerning  the  reduction  of  staffing 
levels.  In  addition.  Ohio  included  seven 
attachments.  The  first  attachment  was  a 
chart  for  the  years  1987  through  1992 
showing  coal  production,  active  mining 
permits,  and  new  permits  issued;  the 
second  attachment  was  a  chart  showing 
the  acreage  of  Phase  I,  Phase  II,  and 
Phase  III  bond  releases  fi-om  1983 
through  1992;  the  third  attachment  was 
a  draft  policy/procedure  directive 
concerning  the  role  of  the  inspectors  in 
inspecting  forfeited  sites  and  in 
assisting  in  plan  review  and  preparation 
and  in  completing  the  paperwork 
associated  with  forfeitures;  the  fourth 
attachment  was  the  monthly 
enforcement  report;  the  fifth  attachment 
was  a  draft  policy/procedure  directive 
concerning  the  participation  of 
Abandoned  Mine  Lands  (AML)  staff  in 
small  project  designs;  the  si.xth 
attachment  was  a  description  of  the 
workload  of  the  inspection  and 
enforcement  engineer;  and  the  seventh 
attachment  concerned  engineering 
guidelines.  Through  an  oversight,  OSM 
did  not  reopen  the  comment  period  at 
that  time. 

Subsequently,  by  letter  dated 
November  2,  1993  (Administrative 
Record  No.  OH-1948),  OSM  provided 
its  questions  and  comments  to  Ohio  on 
the  March  15.  1993,  and  June  16, 1993, 
submissions  of  PA  63.  OSM's  questions 
and  comments  were  listed  under  the 
following  six  headings:  Streamlining  of 
AML  Designs;  Engineering— Bond 
Forfeitures;  Engineering — Inspection 


and  Enforcement  Issues;  Pusiliun 
Descriptions;  Bond  Forfeiture  Program- 
and  SOAP  Program. 

By  letter  dated  December  6,  1993 
(Administrative  Record  No.  OH-1971), 
Ohio  provided  its  responses  to  OSM's 
questions  and  comments  under  the  six 
headings  listed  above.  In  addition,  Ohio 
included  two  attachments.  One 
attachment  is  a  letter  addressed  to  OSM 
dated  November  5,  1993.  This  letter 
explains  organizational  responsibilities 
in  Ohio's  engineering/geotechnical 
support  group  and  the  AML  program. 

The  other  attachment  is  a  log  of 
engineering  inspection  and  enforcement 
activity. 

OSM  announced  receipt  of  Ohio's 
additional  Administrative  Record 
information  in  the  January  21,  1994, 
Federal  Register  (59  FR  3325),  and  in 
the  same  document  opened  the  public 
comment  period  and  provided  an 
opportunity  for  a  public  hearing  on  the 
adequacy  of  the  proposed  amendment. 
The  public  comment  period  closed  on 
February  7,  1994. 

In  response  to  OSM's  concerns 
regarding  engineering  practices  and 
engineering  workload,  on  April  21,  1994 
(Administrative  Record  No.  OH-2014), 
Ohio  submitted  additional  information 
on  both  of  these  items. 

III.  Public  Comment  Procedures 

OSM  is  reopening  the  comment 
period  on  the  proposed  Ohio  program 
amendment  to  provide  the  public  an 
opportunity  to  reconsider  the  adequacy 
of  the  proposed  amendment  in  light  of 
the  additional  materials  submitted. 

In  accordance  with  the  provisions  of 
30  CFR  732.17(h),  OSM  is  now  seeking 
comments  on  whether  the  proposed 
amendment  satisfies  the  applicable 
program  approval  criteria  of  30  CFR 
732.15.  If  the  amendment  is  deemed 
adequate,  it  will  become  part  of  the 
Ohio  program. 

Written  Comments 

Written  comments  should  be  specific, 
pertain  only  to  the  issues  proposed  in 
this  ndemaking.  and  include 
explanations  in  support  of  the 
commenter's  recommendations. 
Comments  received  after  the  time 
indicated  under  DATES  or  at  locations 
other  than  the  Columbus  Field  Office 
will  not  necessarily  be  considered  in  the 
final  rulemaking  or  included  in  the 
Administrative  Record. 


rV.  Procedural  Determinations 

Executive  Order  12866 

This  rule  is  exempted  from  review  by 
the  Office  of  Management  and  Budget 
(OMB)  under  Executive  Order  12866 
(Regulator)-  Planning  and  Review). 
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Expcutne  Order  12773 

The  Dspertmenl!  of  the  I:  tterior  has 
conducted  the  reviews  req  arred  by 
section  2  of  Executive  Ord  *r  12778 
(Civil  Justice  Reform)  and  las 
determined  that,  to  the  ext  ^nt  allowed 
by  law,  this  rule  meets  the  applicable 
standards  of  subsections  U )  and  fb>  of 
that  section.  However,  thei  e  standards 
are  not  applicabfe  to  the  a(  tual  language 
of  State  regulatory  progran  s  and 
program  amendments  sine ;  each  such 
program  is  drafted  and  pre  mulgated  b>' 
a  specific  State,  not  by  OS!  i.  Under 
sections  503  and  505  of  SN  [CRA  (30 
U.S.C.  1253  and  1255)  and  30  CFR 
730.11.  732.15  and  732.171  h)(10). 
decisions  on  proposed  Stai  e  regulatory 
programs  and  program  am(  ndments 
submitted  by  the  States  mi  st  be  based 
solely  on  a  determination  of  whether  the 
submittal  is  consistent  wit  i  SMCRA  and 
its  implementing  Federal  r  'gtJations 
and  whether  the  other  reqi:  irements  of 
30  CFR  parts  730,  731,  andJ732  have 
been  met. 

National  Environmental  PAlicy  Act 

No  environmental  impac  t  statement  is 
required  for  this  rale  since  section 
702(d)  of  SMCRA  [30  U.S.C  .  1292(d)l 
provides  that  agency  decisions  on 
proposed  State  regulatorv'  f  rogram 
provisions  do  not  constitut ;  major 
Federal  actions  within  the  :  ncaning  of 
section  102(2)(C)  of  the  National 
Environmental  Policy  Act  ( 12  U.S.C. 
4332(2)(C)). 

Paperwork  Reduction  Act 

This  rule  does  not  contai  i 
information  collection  rcqu  irements  that 
reqtiire  approval  by  0MB  u  ider  the 
Paperwork  Reduction  Act  (f  4  U.S.C. 
3507etspq.). 

Begulatoty  Flexibility  Act 

The  Department  of  the  In 
determined  that  this  rule  w 
a  significant  economic  im 
substantial  number  of  smal 
under  the  Regulatory 
U.S.C.  601  etseq).  Thesu 
is  the  subject  of  this  rule  is 
corresponding  Federal  regu 
which  an  economic  analysi 
prepared  and  certification 
such  regulations  would  not 
significant  economic  effect 
substantial  number  of  smal 
Accordingly,  this  rule  will 
existing  requirements  prev 
promulgated  by  OSM  will 
implemented  by  the  State, 
determination  as  to  whethei 
would  have  a  significant 
impact,  the  Department  re 
data  and  assump>tions  in  th 
the  corresponding  Federal 
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List  of  Subjects  in  3a  CFR  Part  935 

Intergovernmental  relations.  Surface 
mining.  Underground  mining. 

Dated:  June  1,  19»4. 

Robert  ].  Biggi. 

.\cting. -Assistant  Director,  Eastern  Support 
Center. 

|FR  Doc.  94-H055  Filed  6-8-<M,  8:45  am] 
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ENVIROWWENTAL  PROTECTIOH 
AGENCY 

40  CFR  Chapter » 

[Fn-4«95-1I 

Operr  Meeting  on  the  DefioitiofT  of 
Soiicf  Waste  and  Hazardous  Waste 
Req^Hng 

AG£MCY:  Environmental  Protection 
Agency. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  is  conducting  a  public 
meeting  on  revising  the  regulatory 
definition  of  solird  waste  under  the 
Resource  Conservation  and  Recovery 
Act  (RCRA).  The  revisions  are  intended 
to  simplify  the  regulations  and  to 
eliminate  disincentives  to  recycling 
while  maintaining  full  protection  of 
human  health  and  the  environment. 
They  are  also  intended  to  reduce  any 
possible  current  imderregulation  of 
hazardous  waste  recycling. 
DATES:  The  meeting  will  take  place  on 
June  23,  1994  from  8:30  a.m.  to 4:30 
p.m. 

ADDRESSES:  The  meeting  will  take  place 
at  the  Omni  Shoreham  Hotel,  2500 
Calvert  Street  NW..  Washington.  DC 
20008.  Telephone:  (202)  234-0700. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information  on  the  meeting, 
please  contact  Sharon  Brent  of  EPA's 
Office  of  Solid  Waste  at  (202)  260-4627. 
SUPPLEMENTARY  INFORMATION:  The 
Agency  has  selected  fifteen  individuals 
to  provide  technical  and  policy 
expertise  at  the  meeting.  These 
individuals  will  provide  their  opinions 
about  the  issues  of  hazardous  waste 
recycling  and  how  the  federal  solid 
waste  rules  affect  such  recycling.  The 
individuals  are: 

Dorothy  Kelly  (Ciba-Geigy  Corp.) 
John  Fognani  (Gibson.  Dunn,  and 

Crutcher) 
Harvey  Alter  (Chamber  of  Commerce) 
Jeff  Reamy  (Phillips  Petroleum  Co.) 
Jon  Jewett  (Solite  Corp.) 
Robert  Westcott  (Wesco  Parts  Cleaners) 
Richard  Fortuna  (Hazardous  Waste 

Treatment  Council) 


John  Wittenborn  (Collier,  Rill,  Shannon, 

and  Scott) 
William  CoIIinson  (General  Motors 

Corp.) 
Gerald  Ehjmas  (RSR  Corp.) 
Kevin  Igli  (Waste  Management  Inc.) 
Karen  Florini  (Consultant) 
David  Lennett  (Consultant) 
Roy  Brower  (State  of  Oregon) 
Pat  Matuseski  (State  of  Minnesota) 

EPA  participants  in  the  discussion.s 
will  be  James  Berlow,  Director  of  the 
Definition  of  Solid  Waste  Task  Force, 
and  Andy  Bellina,  EPA  Region  11.  In 
addition,  any  interested  member  of  the 
public  may  attend  the  meeting. 

Dated;  June  6, 19W. 

Deborah  Dalton, 

Deputy  Director,  Consensus  and  Dispute 
Resolution  Progran). 

IFH  Doc.  94-14077  Filed 6-8-94;  8:45  am| 
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40  CFR  Part  63 

[AD-FRL-4892-6J 
RIN  2060-AE04 

National  Emission  Standards  for 
Hazardous  Air  Pollutants  (NESHAP) 
(SecondatY  Lead  Smelters) 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  proposed  rule;  notice 
of  public  hearing. 

SUMMARY:  This  action  proposes 
standards  that  would  limit  emissions  of 
hazardous  air  polhitants  (HAP's)  from 
new  and  existing  secondary  lead 
smelters.  The  proposed  standards 
partially  implement  section  112|d)  of 
the  Clean  Air  Act  (the  Act)  as  amended 
in  November  1990,  which  requires  the 
Administrator  to  regulate  categories  of 
major  and  area  sources  of  HAP's  listed 
in  section  112(b)  of  the  Act.  The  intent 
of  the  standards  is  to  reduce  HAP 
emissions  from  secondary  lead  smelters 
to  the  maximum  degree  achievable 
through  the  application  of  maximum 
achievable  control  technology  (MACT) 
The  EPA  is  also  proposing  to  add 
secondary  lead  smelters  that  are  area 
sources  to  the  list  of  source  categories 
that  will  be  subject  to  M.^CT  standards. 
DATES:  Comrnents.  Comments  must  be 
received  on  or  before  August  8, 1994. 
Public  Hearing.  If  a  request  to  speak 
at  a  public  hearing  is  received,  the 
hearing  will  be  held  on  July  11,  1994, 
beginning  at  10  a.m.  Requests  to  speak 
at  a  public  hearing  must  be  received  by 
the  EP.^  by  June  30. 1994. 

ADDRESSES:  Comments.  Comments 
should  be  submitted  (in  duplicate,  if 
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possible)  to:  Air  and  Radiation  Docket 
and  Information  Center  (6102). 
Attention  Docket  No.  A-92— 13,  U.S. 
Environmental  Protection  Agency,  401 
M  Street,  SW..  Washington.  DC  20460. 
The  Agency  requests  that  a  separate 
copy  also  be  sent  to  the  contact  person 
listed  below. 

Public  Hearing.  If  a  public  hearing  is 
requested,  it  will  be  held  at  the  EPA 
Office  of  Administration  auditorium  in 
Research  Triangle  Park,  North  Carolina. 
Persons  interested  in  attending  the 
hearing  or  wishing  to  present  oral 
testimony  should  contact  Mary  Hinson, 
Industrial  Studies  Branch  (Mr>-13),  V.S. 
Environmental  Protection  Agency, 
Research  Triangle  Park,  North  Caroli.ia 
27711,  telephone  number  (919)  .=541- 
5601. 

Background  Information  Document. 
The  Background  Information  Dwument 
(BID)  for  the  proposed  standard  may  be 
obtained  from  the  docket  or  from  the  US 
EPA  Library  (MD-35),  Research  Triangle 
Park,  North  Carolina  27711.  telephone 
number  (919)  541-2777.  Please  refer  to 
"Secondary  Lead  Smelting — 
Background  Information  Document  for 
Proposed  Emissions  Standards,"  EPA 
No.  EPA-450/R-94-024. 

Docket.  Docket  No.  A-92-43  c;ontains 
supporting  information  used  in 
developing  the  proposed  standards.  The 
docket  is  located  at  the  U.S. 
Environmental  Protection  Agency,  401 
M  Street.  SW.,  Washington.  DC  20460  in 
room  M-1500,  Waterside  Mall  (ground 
floor),  and  may  be  inspected  from  8:30 
a.m.  to  12  p.m.  and  1  to  3  p.m.,  Monday 
through  Friday.  The  proposed 
reguk:tor>'  text  and  other  materials 
related  to  this  rule  making  arc  availabli; 
for  review  in  the  docket  or  copies  may 
be  mailed  on  request  from  the  Air 
Docket  hv  calling  (202)  260-7548.  A 
reasonable  fee  may  he  charged  for 
copyiiig  docket  materials. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
information  concerning  the  proposed 
standards  and  technical  aspects  of 
secondarj'  lead  smelting  emissions  and 
control,  contact  Mr.  George  Streit  at 
(919)  541-2364,  Industrial  Studies 
Branch.  Emission  Standards  Division 
(MD-13),  U.S.  Environmental  Protection 
Agency,  Research  Triangle  P;uk,  Nnrth 
Carolina  27711.  For  information 
conco.Tiing  the  area  source  Usting  of 
r  •    ■ni&dry  lead  smelters,  contact  Ms. 
iJi  mnc  Byme  at  (919)  541-5342, 
Pollutant  .\ssessment  Branch,  Emission 
Standards  Division  (MD-13)  at  th«> 
above  address. 

SUPPLEMENTARY  INFORMATION:  Th(f 
I'  gulatory  text  of  the  proposed  rule  is 
not  included  in  this  Federal  Register 
notice,  but  is  available  in  Do«J<et  No.  A- 


92-43  or  by  request  from  the  Air  Oorket 
(see  ADDRESSES).  If  necessary,  d  limited 
number  of  copies  is  available  from  the 
EPA  contact  persons  designated  earlier 
in  this  notice.  This  Notice  with  the 
proposed  regulatory  language  is  also 
available  on  the  Technology  Tran«;fer 
Network  (TTN),  one  of  EPA's  electronic 
bulletin  boards.  TTN  provides 
infcrmation  and  technology  exchange  in 
various  areas  of  air  pollution  control. 
The  service  is  free,  except  for  the  cost 
of  a  phone  call.  Dial  (919)  541-5742  for 
up  to  a  14,400  bps  modem.  If  more 
information  on  TTN  is  needed,  call  the 
HELP  line  at  (919)  541-5384. 

The  information  presented  in  this 
preamble  is  organized  as  follows: 

I.  Initial  List  of  Categories  of  Major  ami  Area 

Sources 

II.  Background 

A.  Regulatory  History 

B.  Description  of  Source  Category 
C  Emissions  and  Factors  Affecting 

Emissions 
D.  Adverse  Health  Effects  Finding  for  Area 
Sources 

III.  NESHAP  Decision  Process 

A.  Source  of  Authority  for  NfESHAP 
Development 

B.  Criteria  for  Development  of  NESHAP 

C.  Determining  the  MACT  Floor 

IV.  Summary  of  the  Proposed  Standards 

A.  Sources  to  be  Regulated 

B.  Proposed  Emission  Limits  for  Process 
Sources 

C.  Proposed  Standards  for  Process  Fugitive 
Sources 

D.  Proposed  Standards  for  Fugitive  Dust 
Sources 

E.  Compliance  Dates 

F.  Compliance  Test  Methods 

G.  Enhanced  Monitoring  Requiremi'nts 
H.  .Notification  Requirements 
I.  Recordkeeping  and  Reporting 

Requirements 

V.  Summary  of  Environmental,  Energy,  and 

Economic  Impacts 

A.  Facilities  Affected  by  Th;>  N'ESHAP 

B.  Air  Quality  Impacts 

C.  Water  Quality  Impacts 
U.  Solid  Waste  Imprn  ts 

E.  Energy  Impacts 

F.  Co';!  Impacts* 

G.  Economic  Impacts 

VI.  Rationale  for  Sele<1ing  t.He  Proposed 

Standards 

A.  .Selection  of  Pollutants  and  Sourte 
Category 

B.  Selection  of  Affected  vSoiincs 

C.  Selection  of  Basis  and  Level  fur  the 
Proposed  Standards  for  New  and 
Existing  Sourr:es 

U.  Selection  of  the  Forrnat  for  the  Proposed 

Standards  for  New  and  Exi.sling  Soiirtes 
E  SeIef;tion  of  Emission  Limits  and 

Equipment  and  Work  Prat.iice  Standards 
f'.  Reconstruction  Considerations 
C.  Selection  of  Compliamx-  Dates 
H.  Selection  of  Emission  Test  Methods  and 

Schedule 
I.  Selection  of  Proposed  Enhancfd 

Monitoring  Requirements 
J.  Selection  of  Notification  Requirements 


K.  Selection  of  Recordkeeping  and 

Reporting  Requirements 
L  Operating  Permit  Program 
M.  Whether  lo  Also  Regulate  Air  Eniissioas 

Under  RCRA 
N.  Solicitation  of  Comments 

VII.  Administrative  Requirements 
A.  Public  Hearing 

H.  Docket 

C  Executive  Order  12866 

D.  Paperwork  Reduction  Art 

E.  R<-gulatory  Flexibility  Act 

F.  Pollution  Prevention  Considerations 

G.  .Miscellaneous 

VIII.  Statutory  Authority 

I.  Initial  List  of  Categories  of  Major  and 
Area  Sources 


Section  1 12  of  the  Act  require.^  that 
the  EPA  promulgate  regulations 
requiring  the  rr,i:trol  of  IL^P  emibsions 
from  major  and  area  sources.  The 
control  of  HAPs  is  achieved  through 
promulgation  of  emission  standard's 
under  sections  112(d)  and  (f)  and  work 
practice  standards  under  section  112(h) 
for  categories  of  sources  Lhat  en.it 
HAPs. 

An  initial  list  of  categories  of  major 
and  area  sources  of  HAP's  selected  for 
regulation  in  accordance  with  section 
112(c)  of  the  Act  was  published  in  the 
Federal  Register  on  July  16.  1992  (57  PR 
31576).  Secondary  lead  smelters  is  one 
of  the  174  categories  of  sources  listed. 
The  category  consists  of  smelters  that 
recycle  lead-bearing  scrap  materials, 
primarily  lead-acid  batteries,  into  lead 
metal.  The  listing  was  based  on  the 
Administrator's  determination  that 
secondary  lead  smelters  may  reasonably 
be  anticipatetl  to  emit  several  of  the  180 
listed  HAP's  in  quantities  sufficient  to 
designate  them  as  major  sources. 
Information  subseqi:ently  collected  by 
the  EPA  as  part  of  this  rulemaking 
confirms  that  two-thirds  of  opcralisig 
secondary  lead  smelters  have  the 
potential  to  emit  greater  than  9.1 
niegagrams  per  year  (Mg/yr)  (10  tons  piT 
year  (tpy))  of  a  single  H.^P  or  gre.Ter 
than  22.7  Mg/yr  (25  tpy)  cf  a 
combination  of  fL\P"s  and,  then'fd,-;', 
are  major  sources. 

Section  1 12(c)(3)  directs  the 
Administrator  to  list  each  cat«>gory  of 
area  sources  lhat  the  Administrator 
finds  pre.senls  a  threat  of  adverse  .;ff.;.  !s 
to  human  health  or  the  ei;vironnient 
warranting  regulation.  The  EPA 
perfonned  an  assessment  of  the 
remaining  one-third  of  the  secondary 
lend  smelters  not  qualifying  as  majrtr 
sources  to  determine  whether  the  listing 
of  these  area  .sources  for  regulation 
under  section  112(r){3)  was  justified. 
Based  on  a  detailed  assessment  of 
emissions,  population  exposure,  and 
known  and  suspected  health  effects,  the 
Administrator  propos«?s  finding  ihM  fh«^ 
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Today .  the  EPA  is  issuing  a  notiu^  of 
pfopos!^:d  ri.demaking  for  secondary  leao 
sm»'l»eis  and  is  scliciting  remtnents  on 
t!>;-  propr.^d  rule. 

Air  e.Tissions  from  secondary  lead 
^.•c;*;Iters  may  also  potentially  l>e  siibjt'  • 
^•'  :e;.;iilatien  under  the  rules 
>t,ip!eT:.enling  RCR.\.  This  is  because 
;l.^!p.i::«;:n>tl  {f.t;ri  ina>erial  to  these 
»?ey<trs.  Tcrr-.p  it'id-acid  battenes.  is  ,-. 
ip'Ct  c-.-.r.e:;al  b.ing  reclaimed,  arid 
^  in  ••  i>  d'-fino'l  a*:  a  soliil  and  (i  y 

'U'.-cf  the  leail  content)  ha/i.rdous 
v.-in^v  [40  CFR  ^-f.!  2  (a)(2)(i).  (c)(:i).  H:,d 
r-'i  V    HPA.  9>)fi  F.  2d  n 21)  ( 11  ih  C.ir 
:<•*'.'!:;  (p.  l.JOl,  the  EPA  decided  lo 
d.i  !•■.•  Kfliv.\  standards  for  the  air 
I  ;ni.s  -iini.s  l«>ni  the.se  devices,  iji  luri;f 
{ •(  -t  b.s".aiise  the  forthcoming  Clc-an  .Mr 
.•Vt  M,\f  ;T  standards  might  aiake 
t.tr:hfr  KC!RA  controls  unnecessjip;  (56 
f  R  7142  (F.-b.  21.  1991)1  (40C;iR 
ihh.lOiifc)).  In  proposing  this  rule.  Fl'.A 
believf.'s  that  this  rule  also  satisfies  the 
^;oai-.  r.ind  objectives  of  RCR.\  so  that  imK 
furthe.-  J'CRA  regulation  of  air  emissions 
v, O.I  id  be  i;nnw:essary.  The  EPA  is 
•NpeiiincalU  .-coiiciting  comments  on  tins 
.'.ef.i>lo;t 

f>  li"scripticiti  of  Source  C'utn}>iiry 

Si!f.o:;dary  lead  smelters  are  n?cvcliii<; 
tiii;;'i{ieN  that  use  blast,  rotary, 
oiverber.i'orv.  and'or  electric  furnaces 
t'>  rtiover  lead  metal  from  lead-l)f!arin;.: 
■=;cr:ip  materials,  primarily  lead-acid 
baU»Tie-i  The  stuondary  lead  smelters 
-ioiircf-  catt^gory  does  not  include 
.r>  inciters  .u'.d  refiners  or  primary  lead 
-..'a*  iters. 

Thf;re  aa*  2J  st?condary  lead  smelttrs 
<r.  the  I'.'iiled  States,  although  only  16 
fit  thf.-n  weit;  operating  as  of  December 
I9fr!.  Smeltf-rs  of«en  close  temporaril) 
whe;!  the  price  of  lead  is  low.  .-X  (nrrent 
trf:nd  m  the  industry  is  toward  fewer 
but  larger  <T.!itfrs.  although  overall 
nv'us'ry  i  .p:r  ity  has  beun  rejiitively 
i  onst.int 

Lend-  u;id  battt-ries  represi;nt  aljout  9ti 
p«T«  etit  of  the  lead-bearing  raw 
(I'.at.'rials  .it  a  typical  seconiiary  leail 
si.'ielter  The  niajonty  of  these  batlerirs 
are  aaio.iiotive-type  batteries  and  th«- 
re:naitul»'r  are  industrial  and 
ue.mterruptible  power  supply  batteries 
The  (fther  10  percent  of  lead-bearing 
.'r.ateriais  are  battery  plant  scrap. 
defei  live  batteries.  drossf;s  from  refining 
(.ijierations,  and  other  scrap  such  a.s  lead 
pipe->  iind  roof  flashing. 

About  98  percent  of  all  lead-acid 
batteries  are  recycled  at  secondan*'  lead 
smelters.  The  remaining  2  percent  are 
either  stored  indefinitely  in  resiilential 
b.i-,e(:ifnts  and  garages,  disposed  of  as 
municipal  solid  waste,  or  dumped 
illf-gally.  .Secondary  lead  smelters, 
iioivcHer,  n-prf!sent  the  onl\  acceptable 


dispos.ij  option  for  used  l#atter;es.  and 
tlu'se  smelters  also  recovtr  or  ta-at  the 
plastic  rase  material  nz\<\  sulfuric  arid 
tnim  antoinotive-type  batteries. 

The  secondary  load  <<nie!ting  procrs, 
consists  of.  {11  Breaking  lead-acid 
battern.  s  ami  stp;:ratii;g  the  kadbcfiri'lg 
m.il»'ri-:;ls  fro.r;  the  other  materials, 
ijicl'idim;  the  plastic  case  nj'iterial  j-.'.d 
Hi  \'f  elecindyt  \  (2)  melt.ag  le:;d  Tncui'. 
tiiui  reducing  lead  compounds  to  IfVid 
metal  in  the  sxnelting  faniace.  and  ',-', 
n'fininy  a.id  al!<^ying  the  Iku;  to 
;;i:slomer  sp^jcificatinns. 

bi  ttery  lireiking  is  f:Ci  (eajjli^iu-i: 
u-..a;'  hatntiiermiils  to  cru.sh  uhu'.e 
!;attt:ries.  Snws  are  usi'd  a1  soi;:e  b'.i;.! 
furnace  •.rneUers  tu  cut  op«:ii  batteries  -.» 
ib.a.  the  le.id  grids  'rem  inside  the 
bi(t:(  ry  t:an  be  renuived  iniacl  as  wbnif 
units,  i  he  e.npty  cases  are  then  -en:  to 
a  ha.m!nenni!l  for  crushing  Following 
biilft-ry  bfeaking.  a  sink.'  ne)at  .sepant.ir  is 
ust:d  lc»  separate  the  lead-bearing 
in.iterirjis  fiom  the  polyjiropyUme 
plas«i<.  from  the  battery  cases,  which  i-. 
sold  for  rei  ycling 

The  lead-beari.'ig  components  are  then 
s»!fit  directlv  lo  a  materials  storage  and 
hcindling  area  or  are  chemically  treatetl 
to  remove  the  sulfur  in  the  lead  paste 
attar  hed  to  the  battery  grids.  The 
desniturizatit.n  step  is  performed  to 
redu(  e  sulfur  emissions  from  the 
smelting  b.inuice  ami  to  improve  furn.K  e 
efficiency 

Led<l-t«'aring  muteria'.s  are  typically 
stored  in  bins  or  enclosa.'-es  before  being 
charged  to  tb.e  smelting  hirnaces.  If  the 
storage  area  is  not  totally  enclosed,  the 
storage  piles  and  the  roadways  between 
them  are  usually  kept  wet  to  prevei-.t  the 
formation  of  dust  that  may  cause 
fugitive  emis.sions.  Materials  are 
handled  within  the  snielter  by  front-end 
loaders,  enclosed  s(  rew  convevors,  and 
fieit-  or  pan-type  conveyors 

Broken  battery  components  ar<: 
(barged  to  the  smelting  furnaces  along 
with  lead-bearing  s'ag.  dross.  Hue  dust 
re<  sr  l»  d  from  the  air  pollution  control 
tl«'VKes.  fluxing  agents  (including  iron, 
silica  suid.  and  limestone  or  soda  ash), 
and  coke.  Fluxuig  agents  are  added  to 
blast  and  rotary  furnaces  to  promott;  the 
conversion  of  lead  compounds  to  lead 
nu-tal.  C;oke  is  added  to  blast  furnaces  as 
a  fuel  and  to  rotary  and  reverberatory 
fuma«;es  as  a  fluxing  agent.  A  dr\er  may 
be  us»:d  prior  to  charging  a  reverlieratory 
furnace  to  remove  moisture  from  the; 
chm-ge  materials.  A  dr\er  is  typically  a 
large,  rotating  chamber  heated  to  about 
200  °C  (400  °F)  by  a  gas-fired  burner. 
The  exhaust  from  the  dryer  is  drawn 
directlv  into  the  reverberatory  himace. 

Smelting  is  ptirformed  in 
reverberatory.  blast,  rotary ,  or  electrit: 
smelting  furnaces.  Reverlieratory  and 


blast  furnaces  are  the  most  wjtnmon 
types  of  smelting  furnaces. 
Reverberatory  furnaces  are  always 
operated  in  conjunction  with  a  blast 
furnace  or  an  electric  furnac-e.  Blast  and 
rotary  furnaces  may  be  operated 
indepi?ndently  of  other  fumaca?  types. 
All  smelting  ftimaces  operate  at  a 
temperature  of  about  980  to  1.200  °r 
(1,800  to  2.200  •P). 

Blast  furnaces  are  vertical  shaft 
furnaces  that  use  coke  as  a  fuel  source. 
The  combustion  zone  of  the  furnace  is 
at  the  bottom  of  the  vertical  shaft,  when; 
combustion  air  is  injected  through 
tuyeres.  The  combustion  gases  then  pass 
through  n  thick  column  of  charge 
niaterial  before  being  vented  to  a  control 
•device.  Exhaust  temperatures  are 
relatively  coo),  typical) v  about  420  to 
480  "C  (800  to  900  "F).  ' 

Rotary  furnaces  f:onsist  of  a  rotating, 
refracfory-)ined  cylinder  anil  are  fired  in 
the  same  way  as  reverberatory  furnaces. 
Unlike  other  smelting  furnaces,  which 
are  operated  on  a  continuous  basis, 
rotary  furnaces  are  operated  on  a  batch 
I  yck;  (  onsLsting  of  charging,  smelting, 
anif  lapping  of  lead  and  slag. 

Blast  and  rotary  furnactjs  produ«;e 
h.irtl  and  .semi-soft  lead,  respectively,  by 
adding  soda  ash  (Na,CO,)  or  limestone 
(CaC:O0  to  the  charge  materials  as 
fliLxing  agents.  These  fluxing  agenis 
promote  the  reaction  of  lead  sulfate 
(Pb.SOj)  and  carbon  (from  coke)  lo 
retluce  the  PbS04  to  elemental  lead.  The 
fluxing  agents,  however,  also  promote 
the  reduction  of  oxides  of  alloying 
metals  to  their  elemental  forms.  The.se 
metal-  aru  lapped  from  the  furnace  witli 
Ihe  lead  in  the  form  of  a  hard  or  .si-mi- 
soft  lead  alloy. 

Reverberatory  furnaces  are 
recta. igul.-jr,  refractory-lined  furna«ts 
that  use  natural  gas-  or  propane-fireti 
j"ts  to  heat  the  walls  and  roof  of  the 
furnat  e  iind  the-  charge  materials. 
Ke\'«Tbe.rafory  furnaces  are  used  lo 
prod:;(  e  soft  (nearly  pure)  or  semi-soft 
lead  b\  reducing  lead  compounds  to 
melali.f  form,  but  at  the  same  time 
•ixidiziiig  the  alloying  elements  so  that 
Ihey  are  removed  in  the  slag.  Therefor^?, 
soda  ash  and  limestone  fluxing  agents 
are  a<lded  to  reverberatory  furnai:t;s  in 
much  smaller  quantities  than  (o  bla.st  or 
rotary  furnaces. 

Rev(!rl}eratory  furnace  slag  has  a  mm  h 
high«n-  lead  content  than  blast  or  rotary 
furnace  slag  because  of  the  lower 
reducing  conditions  of  the  furn.-ice.  This 
slag  must  bo  pmci^sed  in  a  blast  or 
elei:tric  furnace  to  recover  the  n-maining 
lead  fraction.  For  this  reason, 
reverberatory  hirnaces  arc  always 
operat«>d  in  conjunction  with  »  Wast  or 
e|(»« tiif:  funiaf:e. 


There  is  only  one  elcctrif;  furnace  in 
use  in  the  U.  S.  secondary  lead  industry. 
It  is  collocated  with  a  reverberatory 
furnace  at  one  of  three  smchers  ovvned 
by  the  same  company.  The  electric 
furnace  is  only  used  to  process 
reverberatory  furnace  slag  from  the 
furnace  with  which  it  is  collocated  and 
slag  shipped  in  from  the  company's 
other  two  smelters.  The  charge  materials 
in  the  furnace  are  heated  by  passing  an 
electric  current  through  them.  The 
electric  furnace  produces  a  hard  lead 
similar  to  that  from  a  blast  furnace. 

Blast,  rotary,  and  electric  fiimac-es 
produce  a  final  slag  that  cannot  be 
recycled  and  that  must  be  disposed  of 
as  a  solid  waste.  This  slag,  however, 
may  qualify  as  a  hazardotis  waste  and 
must  be  dispo.s«?d  of  in  an  approved 
landfill. 

The  le.id  tapped  from  smelting 
furnaces  is  refined  and  alloyed  in  open- 
top  refining  kettles  that  are  "healed  from 
underneath  by  a  gas-firo«l  burner. 
Impurities  are  removed  from  the  molten 
lead  as  drosses  that  float  on  the  surface 
of  the  lead.  Drosses  often  have  a  high 
lead  content  and  are  therefore  recycled 
to  the  smelting  furnace.  After  refining, 
lead  is  pumped  from  the  refining  kettle 
into  a  machine  for  casting  Into  ingots. 
These  ingots  are  stored  at  the  smelter 
before  being  shipped  to  a  customer  or 
transferred  to  a  collocated  battery 
manufacturing  facility. 

Flue  dust  collected  from  baghouses  at 
secondary  lead  smelters  is  recycled  to 
the  smelting  furnaces  for  recovery  of  the 
lead  content.  At  smehers  that  opt-rate 
blast  furnaces,  an  agglomerating  furnaie 
is  u.sed  to  heat  and  meh  the  flue  dusl 
so  that  it  can  be  cast  into  molds  before 
being  recycled  to  the  fiimarf^.  This  is 
flone  to  facilitate  handling  of  the  dust 
and  to  prevent  the  dust  from  clogging 
the  blast  furnace  cha.-ge  column. 


C  Emissions  and  Fnctors  Affpifitifi 
Emissions 


Hazardous  air  pollutants  are  emitted 
from  secondary  lead  smelters  as:  (1) 
Proc^'ss  emissions  contain*;:  in  the 
primary  exhaust  of  smehing  furnaces, 

(2)  process  fugitive  emissions  associaferl 
with  charging  and  tapping  of  smelting 
furnut;es  and  lead  refining  kettles,  and 

(3)  fugitive  dust  emissions  from  wind  or 
mechanically  induced  enlrainment  of 
dust  frtmi  stockpiles  and  plant  yards 
and  roadways. 

1   Pnj<ess  EmissioiLs 

Smehing  furnaces  an;  sources  of  all 
three  classes  of  HAPs:  metal,  organic, 
and  acid  gas  fchlorine  (ri.d  and 
hydrochloric  acid  (Hcl)|.  the  mix  and 
ndative  quantities  of  potential  emissions 
are  highly  tiependent  on  fum.ic  e  type 


and  use.  Metal  HAP  emissions  from 
process  sourr»»  are  produced  through 
the  volatilization  of  the  metals 
contained  In  the  feed  materials  by  the 
elevated  smelting  temperatures  or  by  the 
entrainment  of  metal-containing  PM  in 
the  furnace  exhaust.  All  smelting 
furnace  types  emit  substantial  quantities 
of  metal  compounds,  ranging  from  40  to 
100  Mg/yr  (uncontrolled).  About  70 
perc(;nt  of  metal  HAP  emissions  are  liw.l 
compoimds,  with  lesser  amounts  of 
antimony,  arsenic,  and  other  metal 
compounds.  Controlled  emissions, 
however,  are  typically  less  than  1  Mg/ 

y- 

Organic  HAP  emissions  from  smelting 
furnaces  r«  suit  from  incomplete 
combustion  of  organic-containing 
materials  (coke,  plastic  separators,  and 
hard  rubber  battery  case  material)  in  thr 
furnace  cliarge,  as  well  as  coke  .ind 
other  fuels  used  for  combustion.  The 
emissions  potential  for  organic  HAP's  is 
highly  variable.  Blast  furnaces  typjc^illy 
emit  larger  amounts  of  organic  HAP's 
than  other  fumact)  types.  A  typical 
uncontrolled  blast  furnace  can  emit  over 
100  Mg/yr  of  a  mixture  of  about  30 
organic  HAP's.  The  most  predominant 
HAP's  are  benzene,  carbon  disulfide,  l 
3-buladiene,  methyl  chloride,  and 
styrene.  Also  found  in  blast  furnace 
emissions  are  trace  amounts  of  dioxir.s/ 
fiirans.  Emissions  of  2.3,7.8- 
tetrachlorodil)enzo-p-dioxin  (2,3,7,8- 
TCDD),  which  is  a  HAP,  arc  about  0.07 
grams  per  year  from  a  typical  blast 
furnace.  Emissions  of  total  dioxin.s/ 
fiirans,  expressed  as  2,3,7.3-TCDD  toxii 
equivalents  are  about  0.3  grams  per 
year. 

Reverberatory  and  rotary  furoau-s 
have  (romparatively  low  organic  HAP 
emissions.  I 'nrontrolled  emissions  from 
a  typical  furnace  are  less  than  4  Mg/yr 
of  a  mixture  of  about  25  or  30  org..nir 
HAP's.  The  most  predominant  are 
benzene,  t-3-butadiene,  formaldehyrliv 
and  styrene.  Reverberatory  nnd  rotary 
fumac««  are  opemted  at  niut  h  higher 
flue  gas  temperatures  labout  980  to 
1 ,200  T.  (1 .800  to  2.200  "t)]  and 
turbulence  and  achieve  mnrt?  compli;!.' 
combustion  than  blast  furnaces.  As  a 
result.  reverl)eratory  and  mtary  ftiroacs 
t(!nd  lo  ha\  e  much  lower  organii.  H.M' 
emissions.  ICmissrons  of  dioxins/fiirans 
from  these  fumaf:es  an;  near  or  below 
«lete(  tirm  limits. 

The  one  elei^trir  fum,?ce  now  in 
ojM;ratiim  processes  only  slag  (whic  h 
contains  little,  if  any,  organic  material) 
and  iise.s  no  coke  or  other  fossil  fijel. 
Therefore,  organic  HAP  emissions  an- 
pnisiiined  lo  lie  very  low.  This 
pn:sumptti.n  is  confirmed  by  C(J 
emissions  of  only  1.1  kilograms  per 
hour  (kg/hr)  [2.5  pounds  per  hour  (lb/ 
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hr)|  and  a  CO  concentrati 
per  million  by  volume  (p 
according  to  the  results  o 
conducted  by  the  smelter 
(I>x;ket  A-92^3.  Item 

For  reverberatory/blast 
con  figurations,  a  substanl|[ 
level  of  organic  HAP 
possible  than  for  blast  fur 
Commingling  (blending) 
fnniace  exhaust  (tempera 
-C)  and  the  much  hotter 
furnace  exhaust  (about  1, 
contributes  significantly 
destruction  of  the  organic 
compounds  in  the  blast 
Organic  HAP  emissions 
commingled  configuratio 
iibnut  4  Mg/yr. 

All  smeuing  furnaces  t\ 
broken  batteries  are  poteii  t 
Hf.I  and  CI2  emissions 
acid  batteries  contain  pol; 
(CV'C)  plastic  separators 
b:jttery  grids,  although  th« 
plastic  as  a  separator 
discontinued  by  most  bat 
manufacturers.  Those  sep^ 
typically  not  removed  fro]  i 
hearing  parts  of  the  batter  ' 
battery  breaking  and  < 
When  the  PVC  plastic  is 
smelting  furnace,  the  chl 
n^leased  as  HCl.  CU.  and  c 
hydrocarbons. 

In  blast  furnaces  and 
MKla  ash  or  limestone  are 
fluxing  agents  to  increase 
of  luad  compounds  to  e 
These  fluxing  agents  also 
the  chlorine  in  the  charge 
ft>rm  sodium  chloride  (N 
c:alcium  chloride  (CaCl;) 
are  removed  with  the  slas 
th»;se  furnaces  have  low 
€.'missions.  typically  less 
total. 

In  reverberatory  fumact 
much  less  fluxing  agent  is 
charge  material  than  in  bl 
furnaces  in  order  to  prod 
product.  Less  of  the  chlor 
in  the  slag  and.  therefore, 
furnaces  have  higher  HCl 
emissions  than  blast  or 
about  100  Mg/yr  of  HCl 
CI,. 

The  one  electric  fumaci 
a  source  of  HCl  or  CI 
it  processes  only  slag  fronr 
reverberatory  furnace  to 
agents  are  added.  Any  chl^ 
in  ihe  slag  should  be  in 
CitCU  or  NaCl  and  cannot 
HC:l  or  Ch. 

2.  Process  Fugitive  Emissi  )ns 
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lead  refining  and  casting,  dust 
agglomerating,  and  battery  breaking. 
Process  fugitive  emissions  contain  metal 
HAPs  and.  in  some  cases,  organic 
HAPs.  Total  uncontrolled  metal  HAP 
emissions  from  all  process  fugitive 
sources  at  a  typical  smelter  range  from 
10  to  80  Mg/yr.  depending  on  smelter 
capacity.  Metal  HAP  emissions  are 
independent  of  furnace  configuration 
Controlled  metal  HAP  process  fugitive 
emissions  are  typically  less  than  1  Mg/ 

y 

Depending  on  charging  method,  hood 
di'sign.  and  ventilation  rate,  organic 
HAP's  may  be  found  in  the  process 
fugitive  emission  stream  from  blast 
furnace  charging,  flai  improper  balance 
betwetMi  the  ventilation  rate  of  the  hood 
over  the  furnace  charging  chute  and  the 
primary  exhaust  gas  off-take  can  result 
in  process  emissions  being  drawn  into 
the  process  fugitive  control  system.  The 
escaping  organic  HAP  emissions  may  be 
as  high  as  50  Mg/yr.  based  on 
measurements  made  at  one  facility  at 
whi«  h  this  problem  was  detected. 
Organic  HAP  emissions  from  a  properly 
baUuictrd  system  should  be  less  than  0.5 
Mg/yr. 

3.  Fugitivo  Dust  Emissions 

Fugitive  dust  emissions  nisult  from 
theentrainment  of  dust  due  to  material 
handling,  vehicle  traffic,  and  wind 
erosion  from  storage  piles.  Fugitive  dust 
emissions  contain  only  metal  HAP's. 
The  quantity  of  fugitive  dust  emissions 
is  dependent  on  the  size  of  the  facility 
and  th(!  fugitive  dust  controls  and 
practices  in  place.  These  emissions 
cannot  be  measured  and  can  only  be 
roughly  estimated  using  emission 
factors  and  facility-specific  data. 
Estimates  of  fugitive  dust  emissions 
from  all  smelters  range  from  1  to  19  Mg/ 
yr 

D.  Adiftse  Health  Effects  Finding  for 
Area  Sources 

A.>  stated  previously,  the  EPA  today  is 
proposing  to  add  secondary  lead 
smelters  that  are  area  sources  to  the  list 
of  so:;rce  cati>;ories  that  will  be  subject 
to  emi.ssion  standards.  In  order  to  list 
categories  of  area  sources,  the  EPA  must 
find  a  thre.nt  of  adverse  health  or 
environmental  effects  warranting 
regulation  under  section  112. 

Section  112(a)  contains  no 
accompanying  definition  of  adverse 
health  effect.  The  area  source  provisions 
of  section  112(k)  directing  regulation  of 
ar(!a  sourt;es  in  urban  areas,  however, 
are  closely  linked  to  section  1 12(c)  and 
state  that  health  effects  considered 
under  this  program  shall  include,  but 
not  be  limited  to.  carcinogenicity. 
mutagenic:ity,  teratogenicity. 
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neurotoxicity,  reproductive  dysfunction, 
and  other  acute  and  chronic  effects 
(section  112(k)(2)|.  The  term  "adverse 
environmental  effect"  is  defined  in 
section  1 12(a)  as  "any  significant  and 
widespread  adverse  effect,  which  may 
reasonably  be  anticipated,  to  wildlife, 
aquatic  life,  or  other  natural  resources, 
including  adverse  impacts  on 
populations  of  endangered  or  threatened 
species  or  significant  degradation  of 
environmental  quality  over  broad 
ureas." 

In  the  finding  for  secondary  lead  area 
sources,  quantitative  assessments  of  risk 
are  an  important  consideration  in 
assessing  significant  threats  of  adverse 
health  effects.  Quantitative  risk 
assessment,  in  this  context,  means  the 
estimation  of  a  mathematical  probability 
of  an  individual  or  population  being 
subject  to  some  adverse  health  effect, 
such  as  cancer.  The  EPA  has  historically 
developed  assessments  of  potential 
cancer  risks,  both  to  maximally  exposed 
individuals  and  populations,  as  part  of 
its  regulatory  actions  under  the  previous 
vcrsicm  of  section  112.  Population  risks 
are  expressed  in  terms  of  the  total 
number  of  cancer  cases  (i.e.,  cancer 
incidence)  that  could  be  expected  to 
r)ccur  in  a  given  time  within  a 
prescribed  area,  considering  the 
exposure  of  the  population  within  the 
area  to  modeled  ambient  concentrations 
of  toxic  air  pollutants.  In  this  finding, 
nationwide  cancer  incidence  is 
expressed  in  cases  per  year.  In  contrast, 
a  maximum  individual  "lifetime"  risk  is 
expressed  as  the  risk  of  contracting 
cancer  associated  with  the  highest 
individual's  exposure  to  the  modeled, 
maximum,  long-term  concentration  of 
the  listed  H.APs  for  an  assumed  life- 
span of  70  years.  Typically,  both  these 
cancer  risk  estimates  are  basiid  on 
upper-bound  estimates  of  cancer 
potency  and  exposure.  The  hP\  also 
considers,  where  po.ssible,  the 
prt)babilitv  of  non-cancer  effects. 

The  finding  proposed  in  today's 
notice  is  based  only  on  health  effects 
from  inhalation  e.xposures.  The  V.V.\  did 
not  consider  other  adverse 
environmental  effects.  Future  findings 
for  other  source  aitegories  may  be  bas^nl 
on  environmental  effects  as  well  as 
human  health  effects  as  the  appropriate 
information  becomes  available. 

.Section  112(c)  does  not  offer  a  "bright 
line"  test  for  the  EPA  to  use  in  making 
an  area  source  finding.  Insteail, 
considering  the  language  cited  above, 
the  EPA  believes  it  has  discretion  tf) 
consider  a  range  of  health  effect 
endpoints  and  exposure  criteria  in 
making  a  finding  of  a  threat  of  adverse; 
eff«K;ts.  In  the  finding,  the  EPA 
considers  factors  such  as  the  numb«;r  of 


sources  in  a  category,  the  quantity  of 
emissions,  the  toxicity  of  the  HAP's,  the 
potential  for  individual  and  population 
exposun;s  and  risks,  the  geographical 
di.stribution  of  the  sources,  and  the 
reasonableness  of  control  measu.'-es. 
Thus,  both  qualitative  and  quantitative 
factors  arc  considered  in  making  a 
finding. 

rh(!  EPA  recognizes  uncertainties  in 
ntrrent  estimates  of  risk  based  on 
uiodelrd  concentrations  and  the  use  of 
sevei-n]  upper-bound  risk  assumptions. 
The  EPA  acknowledges  that  current 
cancer  risk  estimates  do  not  reflect  the 
true  risk,  but  often  represent  a 
nonsi;rvative  risk  level  that  mav  be  an 
upper  bound  that  is  unlikely  to  be 
exceeded.  The  EPA  intends  to  improve 
its  risk  estimation  procedures  in 
accordcince  with  internal  guidance  and 
through  the  risk  assessment  studies 
required  under  sections  112(f).  ri2(o), 
and  303  -  f  title  III  of  the  Act. 

Todays  finding  is  based  on  six 
smelters  thit  the  E.pa  believes  fit  the 
detinition  of  an  area  source  plus  one 
other  that  it  borderline  between  major 
and  area.  The  smellers  a^e  located  in  six 
states  and  approximately  17.6  million 
[)eople  reside  within  50  kilometers 
(about  30  miles)  of  the  seven  facilities. 
These  people  are  considered  by  the  EPA 
to  be  exposed  to  HAP  emissions  from 
the  smelters. 

.Secondary  lead  smelters  emit  a  large 
number  of  pollutants.  Of  these,  EPA  has 
pi  rformed  scientific  assessments  that 
pnnide  estimates  of  the  associated 
he.ilth  risks  of  fourteen.  Ten  of  the 
compounds  have  unit  risk  estimates 
1 1 'RE  or  cancer  potency  e.stimates),  three 
(ethylbenzene,  n-hexane,  and  toluene) 
have  inhalation  reference 
concentrations  (RfC),  and  one  has  a 
NAAQS  (lead).  In  this  finding, 
fvleiiiental  lead  is  being  used  as  a 
suiTogate  for  all  lead  compounds.  The 
reason  for  tliis  is  discussed  below. 

The  health  effects  caused  bv  increasefl 
biood  le-id  levels  are  the  same, 
rcgarH!^s.s  ef  the  lead  compounds 
causii;^  ii!P  exposure.  However,  there 
are  considernbie  differences  in  the 
bioavailability  betw^een  lead 
compounds.  Unfortunately,  there  is 
little  available  literature  on  this  subject 
(Docket  No.  A-92-43,  Item  Nos.  II-I-18 
and  11-1-29).  The  literature  that  is 
available,  however,  does  indicate  that 
lead  oxide,  u  hich  accounts  for  a 
substantial  portion  of  the  lead 
compounds  emitted  from  secondary 
lead  smelters,  is  bioavailable.  This 
indicates  that  using  lead  as  a  surrogate 
lor  estimating  health  effects  fi-om  the 
lead  compounds  from  this  source 
(  ategory  should  be  appropriate. 


Lead  is  also  a  B2  carcinogen. 
However,  a  cancer  risk  factor  has  not 
been  developed  for  lead,  so  cancer  rates 
associated  with  its  exposure  can  not  he 
estimated. 

Four  of  the  ten  potential  carcinogens 
with  quantitative  assessments  are 
known  human  carcinogens  and  have 
URE's  based  on  epidemiological  data. 
These  are  arsenic,  benzene,  and  some 
chromium  and  nickel  compounds.  The 
other  potentially  carcinogenic 
compounds  have  URE's  based  on  animal 
studies  and  are  classified  as  either 
probable  or  possible  human 
carcinogens.  These  include 
acetaldehyde,  1,3-butadiene,  cadmium, 
formaldehyde,  naphdialene,  and  2  3  7  8- 
TCDD. 

A  URE  is  HAP-specific  and  equals  the 
risk  of  cancer  per  unit  of  lifetime 
pollutant  exposure.  It  represents  the 
probability  of  developing  cancer  in  a 
hypothetical  individual,  continuously 
exposed  throughout  his/her  life  to  1 
microgram  per  cubic  meter  (ng/m*)  of 
the  potential  carcinogen  in  the  air.  An 
RfC  is  also  HAP-specific  and  is  an 
estimate  of  the  daily  exposure  to  the 
human  population,  including  sensitive 
subpopulations,  that  is  likely  to  be 
without  deleterious  effects  during  a 
lifetime.  The  uncertainty  of  the  estimate 
can  span  an  order  of  magnitude  or  more. 

The  estimated  annual  cancer 
incidence  for  the  seven  sources  modeled 
is  low,  appro-ximately  0.1  incidence  of 
cancer  per  year.  However,  the  EPA 
estimates  that  the  upper-bound 
maximum  individual  lifetime  cancer 
risk  associated  with  any  one  of  the 
smelters  ranges  fi-om  4  in  10.000  to  1  in 
1,000.  Furthermore,  about  500  persons 
living  in  proximity  to  these  smelters  are 
estimated  to  be  subject  to  lifetime 
individual  risks  possibly  in  excess  of  1 
in  10,000;  over  40,000  are  possibly 
subject  to  lifetime  individual  risks 
above  1  in  100,000;  and  about  560.000 
are  possibly  subject  to  individual 
lifetime  risks  above  1  in  1  n-iliion.  The 
risks  calculated  are  due  to  a  mixture  of 
pollutants,  with  arsenic  and  1.3- 
butadiene  posing  the  highest  risks. 

In  addition  to  cancer  risk,  the  PIPA  has 
examined  the  public  health  risks 
associated  with  elevated  blood  lead 
levels.  Little  controversy  exists  that  high 
blood  lead  levels  are  associated  with 
adverse  health  effects,  but  there  is  also 
substantial  concern  regarding  health 
effects  associated  with  lower  blood  lead 
levels  as  well:  (1)  Alterations  in  Ihe 
heme  synthetic  pathway  may  affect 
multiple  organ  system  and  physiological 
functions,  (2)  children's  IQ's  may  be 
lowered,  (3)  impaired  auditory  function 
in  children  may  affect  language 
acquisition  and  learning,  and  (4)  animal 


experiments  and  human  data  have 
shown  that  lead  accumulates  and  is 
retained  in  the  brain  and  other  soft 
tissues  and  can  be  remobilized  horn 
bone  stores,  resulting  in  a  continuing 
risk  of  lead  toxicity  even  if  e>posu,-e  to 
lead  is  stopped. 

Children  may  be  particularly  at  risk  a: 
atmospheric  lead  deposits  on  soils, 
erops.  and  street  and  playground 
surfaces.  Soil  lead,  which  senes  as  a 
continuous  source  of  outdoor  and 
indoor  (household)  dusts  as  wel)  as  a 
direct  exposure  route  for  young 
children,  is  relatively  insoluble  and 
immobile  and  can  continue  to 
accumulate  indefinitely 

Approximately  250  people  are 
expected  to  be  exposed  to  lead 
(  oncentrations  that  are  above  the 
current  lead  NAAQS  of  15  ng/m*. 
calendar  quarter  average  Because  the 
level  of  the  lead  .NAAQS  has  not  bpen 
revised  since  it  was  established  in  1978. 
Ihe  EPA  also  determined  potential 
exposure  levels  below  the  NAAQS  At 
1.0  ng/m'.  the  number  of  people 
potentially  exposed  is  about  300.  rising 
to  1500at  0.5  jig/m*. 

As  stated  above,  the  EPA  did  not 
evaluate  environmental  risks  or  hestth 
risks  associated  with  non-inhalation 
exposures  because  of  a  lack  of  site- 
specific  data  and,  in  some  cases,  effects 
data.  There  is  some  potential  for 
increased  risks  due  to  expo&urt  from 
metal  compounds  and  dioxins  through 
routes  of  exposure  such  as  ingestion  of 
contaminated  soil,  ingestion  of  food  ar.d 
water,  and  dermal  contact.  In  addition, 
the  health  effects  fi-om  n  on -inhalation 
routes  of  exposure  are  not  well  known 
for  many  air  pollutants,  and  data  on 
environmental  effects  are  even  more 
scarce. 

The  EPA  is  proposing  to  reguldle 
seconda.-y  lead  .smelters  as  area  snun  ev, 
subject  to  consideration  of  public 
comment,  because  emissions  assotia:ed 
with  these  sources  may  present  a  fh.'<  ;:i 
of  adverse  health  effi^is.  The  uppi  r- 
bound,  maximum  lifetime  individ;;!:! 
risks  resulting  fro.m  exposure  to  arsf  nu 
and  l,3-bula(iiene  are  of  particular 
concern.  The  EPA,  therefore,  requi  >!v 
comments  on  the  proposal  to  regul^ie 
these  sourt:es  as  area  sources  and  t.he 
appropriate  criteria  to  be  used  in 
making  these  decisions.  In  partu  ular. 
Ihe  EPA  requests  comment  on  whether 
the  number  of  sources,  the  quantity  of 
emissions,  the  toxicity  of  the  HAPs.  the 
potential  for  individual  and  population 
exposures  and  risks,  the  geographical 
distribution  of  the  sources,  and  the 
reasonableness  of  control  measures 
justify  a  decision  to  regulate  area  ; 

sources  within  this  categor>'. 
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The  EPA  notes  that  the 
cancer  incidence,  and  th 
individual  risk  associate! 
area  sources  are  all  belov 
have  prompted  the  Adm 
designate  other  categorie 
sources  for  regulation 
relatively  low  costs  assoc  i 
regulation  and  the  small 
sources  in  this  category 
warrant  such  regulation 
requests  comment  on  \vh 
regulation  of  these  areas 
warranted. 
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III.  NESHAP  Decision  Pr  )cess 


A.  Source  of  Authority  fo 
Development 

Section  112  specificall; 
EPA  to  develop  a  list  of  a 
all  major  and  such  orea 
appropriate  emitting  one 
189  HAP's  listed  in  secti 
(section  112(c)).  Section  1 
replaces  the  previous  sy 
pcllutant-by-pollutant 
regulation  that  proved  in 
controlling  the  high  vol 
concentrations  of  HAP's 
emissions.  The  provision 
this  deficiency  be  redres 
imposing  technology 
sources  emitting  HAP's 
technology-based  standar  1 
reduced  further  to  addres 
that  may  remain  even  a 
of  technology-based  con 
source  is  any  source  that 
the  potential  to  emit  10 
HAP  or  25  tons  of  apy  co 
HAP's.  The  EPA  publishe 
of  source  categories  on  Ju 
PR  31,586).  and  may  ame 
any  tine.  (The  EPA  is 
secondary  lead  smelters  t 
area  sources  as  part  of  thi 
for  example.) 

B.  Criteria  for  Developme 

The  NESHAP  are  to  be 
control  HAP  emissions 
and  existing  sources  acco 
statutory  directives  set  cu 
1 12.  as  amended.  The 
the  standard  to  reflect  the 
degree  of  reduction  of  H.' 
that  is  achievable  taking  i 
consideration  the  cost  of 
emission  reduction,  any 
health  and  environmental 
energy  requirements. 

Emission  reductions 
acccmplished  through  a 
measures,  processes 
or  techniques,  including 
to:  ( 1 )  Reducing  the  vol 
ruiinnating  emissions  of 
pi)!lutants  through  proces; 
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substitution  of  materials,  or  other 
modifications,  (2)  enclosing  systems  or 
processes  to  eliminate  emissions,  (3J 
collecting,  capturing,  or  treating  such 
pollutants  when  released  from  a 
process,  stack,  storage,  or  fugitive 
emissions  point.  (4)  design,  equipment, 
work  practice,  or  operational  standards 
(including  requirements  for  operator 
training  or  certification)  as  provided  in 
subsection  (h).  or  (5)  a  combination  of 
the  above  (section  112(d)(2)). 

To  develop  a  NESHAP,  the  EPA 
collects  information  about  the  industry, 
including  information  on  emission 
source  characteristics,  control 
technologies,  data  from  HAP  emissions 
tests  at  well-controlled  facilities,  and 
information  on  the  costs  and  other 
energy  and  environmental  impacts  of 
emission  control  techniques.  The  EPA 
uses  this  information  to  analyze 
possible  regulatory  approaches. 

Although  NESHAP  are  normally 
structured  in  terms  of  numerical 
emission  limits,  alternative  approaches 
are  sometimes  necessary.  In  some  cases, 
for  example,  physically  measuring 
emissions  from  a  source  may  be 
impossible,  or  at  least  impractical, 
because  of  technological  and  economic 
limitations.  Section  112(h)  authorizes 
the  Administrator  to  promulgate  a 
design,  equipment,  work  practice,  or 
operational  standard,  or  a  combination 
thereof,  in  those  cases  where  it  is  not 
feasible  to  prescribe  or  enforce  an 
emissions  standard. 

If  sources  in  the  source  category  are 
major  sources,  then  a  MACT  standard  is 
required  for  those  major  sources.  The 
regulation  of  the  area  sources  in  a 
source  cat3gory  is  discretionary.  If  there 
is  a  finding  of  a  threat  of  adverse  effects 
on  human  health  or  the  environment, 
then  the  source  category  can  be  added 
to  the  list  of  area  sources  to  be 
regulated  Based  on  the  area  source 
finding  described  in  section  II. D  of  this 
preamble,  the  EPA  proposes  to  regulate 
secondarv'  lead  smelters  as  area  sources. 

C.  Determining  the  MACT  Floor 

After  the  EPA  has  identified  the 
specific  source  categories  or 
subcategories  of  major  sources  to 
regulate  under  section  112,  it  must  set 
M.ACT  standards  for  each  category  or 
subcategory.  Section  112  limits  the 
EPA's  discretion  by  establishing  a 
minimum  baseline  or  "floor"  for 
standards.  For  new  sources,  the 
standards  for  a  source  category  or 
subcategory  cannot  be  less  stringent 
than  the  emission  control  that  is 
achieved  in  practice  by  the  best- 
controlled  similar  source,  as  determined 
by  the  Administrator  (section  112(d)(3)). 


The  standards  for  existing  sources  can 
be  less  stringent  than  standards  for  new 
sources,  but  they  cannot  be  less 
stringent  than  the  average  emission 
limitation  achieved  by  the  best- 
performing  12  percent  of  e.xisiing 
sources  (e.Kcluding  certain  sources)  for 
categories  and  subcategories  with  30  or 
more  sources,  or  the  best-perforraing  5 
sources  for  categories  or  subcategories 
with  fewer  than  30  sources  (section 
112(d)(3)).  There  are  fewer  than  30 
secondary  lead  smelters,  so  the 
standards  for  existing  sources  will  be 
based  on  the  best-performing  five 
sources. 

In  developing  the  proposal,  the  EP.^ 
has  interpreted  the  term  "average"  to  be 
equivalent  to  "median"  and  the  MACT 
floor  has  been  selected  to  represent  the 
median  of  the  five  best -controlled 
sources.  The  median  of  the  five  best- 
controlled  sources  was  selected  as  the 
MACT  floor  on  the  basis  of  control 
technology  because  insufficient 
emissions  data  were  available  for 
determining  an  average  emission 
limitation.  An  emission  source  testing 
program  was  then  conducted  in  order  to 
determine  an  appropriate  limitation 
based  on  the  MACT  floor  technology. 

After  the  floor  has  been  determined 
for  a  new  or  existing  source  in  a  source 
category  or  subcategory,  the 
Administrator  must  set  MACT  standards 
that  are  no  less  stringent  than  the  floor. 
Such  standards  must  then  be  met  by  all 
sources  within  the  category  or 
subcategory. 

Section  1 12(d)(2)  specifies  that  the 
EPA  shall  establish  standards  that 
require  the  maximum  degree  of 
reduction  in  emissions  of  hazardous  air 
pollutants  *   *   •  that  the 
Administrator,  taking  into  consideration 
the  cost  of  achieving  such  emission 
reduction,  and  any  non-air  quality 
health  and  environmental  impacts  and 
energy  requirements,  determines  is 
achievable   *    *   * 

In  establishing  standards,  the 
Administrator  may  distinguish  among 
classes,  types,  and  sizes  of  sources 
within  a  category  or  subcategor) 
(section  112(d)(1)).  For  example,  the 
Administrator  could  establish  two 
classes  of  sources  within  a  category  or 
subcategory  based  on  size  and  establish 
a  different  emissions  standard  for  each 
class,  provided  both  standards  are  at 
least  as  stringent  as  the  MACT  floor  for 
that  class  of  sources. 

In  addition,  the  Act  provides  the 
Administrator  further  flexibility  to 
regulate  area  sources.  Area  sources  can 
be  regulated  by  MACT.  However, 
section  112(d)(5)  allows  the 
Administrator  to  promulgate  standards 
for  area  sources  that  provide  for  the  use 


of  "generally  available  control 
technologies  (GACT)  or  management 
practices."  Area  source  standards 
promulgated  under  this  authority 
(GACT  standards)  would  not  be  subject 
to  the  MACT  floors  described  above. 
Moreover,  for  source  categories  subject 
to  standards  promulgated  under  section 
112(d)(5).  the  EPA  is  not  required  to 
conduct  a  residual  risk  analysis  under 
section  112(f). 

At  the  end  of  the  data  gathering  and 
analysis,  the  EPA  must  decide  whether 
it  is  more  appropriate  to  follow  the 
MACT  or  the  GACT  approach  for 
regulating  an  area  source  category.  (As 
stated  previously,  MACT  is  required  for 
major  sources.)  If  all  or  some  portion  of 
the  sources  emit  less  than  9.1  Mg/yr  (10 
tpy)  of  any  one  HAP  or  less  than  22.7 
Mg/yr  (25  tpy)  of  total  HAP's,  then  it 
may  be  appropriate  to  define 
subcategories  within  the  source  category 
and  apply  a  combination  MACT/GACT 
approach:  MACT  for  major  sources  and 
GACT  for  area  sources  in  a  source 
category.  In  the  case  of  this  proposed 
rulemaking  for  secondary  lead  smelters, 
the  EPA  has  decided  to  regulate  both 
major  and  area  sources  by  applying 
MACT.  The  EPA  knows  of  no  ' 
technological  or  economic  reasons  why 
secondary  lead  smelters  that  are  area 
sources  cannot  achieve  the  same  level  of 
control  as  those  that  are  major  sources. 
The  next  step  in  establishing  MACT 
standards  is  the  investigation  of 
regulatory  alternatives.  With  MACT 
standards,  only  alternatives  at  least  as 
stringent  as  the  floor  may  be  selected. 
Information  about  the  industry  is 
analyzed  to  develop  model  plant 
populations  for  projecting  national 
impacts,  including  HAP  emission 
reduction  levels,  costs,  energy,  and 
secondary  impacts.  Several  regulatory 
alternative  levels  (which  may  be 
different  levels  of  emissions  control  or 
different  levels  of  applif  iibility  or  both) 
are  then  evaluatwl  to  splerf  the 
regulator>'  alternative  that  best  reflects 
the  appropriate  MACT  level. 

The  selected  alternative  may  be  more 
stringent  than  the  MACT  floor,  but  the 
control  level  selected  must  be 
technically  achievable.  In  selecting  a 
regulatory  alternative  that  represents 
MACT.  the  EPA  considers  the 
achievable  emission  reductions  of 
H.-\Ps  (and  possibly  other  pollutants 
that  are  co-controlled),  cost  and 
economic  impacts,  energy  impacts,  and 
other  environmental  impacts.  The 
objective  is  to  achieve  the  maximum 
degree  of  emissions  reduction  without 
unreasonable  economic  or  other  impacts 
(section  11 2(d)(2)).  The  regulatory 
alternatives  selected  for  new  and 
existing  sources  mav  be  different 
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because  of  different  MACT  floors,  and 
separate  regulatory  decisions  may  be 
made  for  new  and  existing  sources. 

The  selected  regulatory  alternative  is 
then  translated  into  a  proposed 
regulation.  The  regulation  implementing 
the  MACT  decision  typically  includes 
sections  on  appficability,  standards,  test 
methods  and  compliance 
demonstration,  monitoring,  reporting, 
and  recordkeeping.  The  preamble  to  the 
proposed  regulation  provides  an 
explanation  of  the  rationale  for  the 
decision.  The  public  is  invited  to 
comment  on  the  proposed  regulation 
during  the  public  comment  period. 
Based  on  an  evaluation  of  these 
comments,  the  EPA  reaches  a  final 
decision  and  promulgates  the  standard. 

IV.  Summary  of  the  Proposed 
Standards 

A.  Sources  To  Be  Regulated 

Standards  are  being  proposed  fo  limit 
HAP  emissions  from:  (l)  Process 
sources,  (2)  process  fugitive  sources, 
and  (3)  fugitive  dust  sources  at 
secondary  lead  smelters. 

Process  source  emissions  are 
discharged  as  the  main  exhaust  of  a 
smelting  furnace  through  a  chimney, 
flue,  or  ductwork.  For  the  purpose  of 
establishing  numerical  limits  for  pror.e<;s 
source  emissions,  smelting  furnaces 
have  been  grouped  into  the  following 
source  types:  (1)  Collocated 
reverberatory  and  blast  furnaces 
(reverberatory /blast),  (2)  reverberatory 
or  rotary  furnaces  not  collocated  with  a 
blast  furnace,  (3)  blast  furnaces  not 
collocated  with  a  reverberatory-  furnace, 
and  (4)  electric  furnaces. 

Process  fugitive  emission  sources  that 
would  be  regulated  are  smelting  furnace 
charging,  smelting  furnace  lead  and  slag 
tapping,  flue  dust  agglomerating  furnace 
operation,  and  refining  kettles. 

Fugitive  dust  emission  sources  that 
would  be  regulated  are  plant  vards  and 
roadways  subject  to  wind  and  vehicle 
traffic,  materials  handling  and  storage 
areas,  battery  breaking  areas,  and 
smelting  and  refining  areas. 


B.  Proposed  Emission  Limits  for  Process 
Sources 

Emission  limits  are  being  proposed 
for  lead  compounds,  total  hydrocarbons 
(THC),  and  HCI  and  Ch  emissions  and 
opacity  from  reverberatory,  blast, 
reverberatory/blast  furnace 
combination,  rotary,  and  electric 
furnaces.  Limits  are  being  propo.sed  for 
lead  compounds  and  THC  as  surrogates 
for  metal  HAP's  and  organic  HAP's. 
respectively. 

Lead  compound  emissions  from  all 
smelting  furnace  configurations  (both 


new  and  existing)  would  be  limited  to 
a  concentration  of  2.0  mg/dscm  (0.00087 
gr/dscf).  Total  hydrocarbon  emissions 
from  both  new  and  existing 
reverberatorj'/blast  furnace 
configurations  would  be  limited  to  20 
ppmv  [expressed  as  propane  at  4 
percent  carbon  dioxide  (COr)  to  correct 
for  dilution).  Total  hydrocarbon 
emissions  from  existing  blast  furnaces 
would  be  limited  to  360  ppmv  (as 
propane)  at  4  percent  COj.  Total 
hydrocarbon  emissions  from  new  blast 
furnaces  would  be  limited  to  70  ppmv 
(as  propane)  at  4  percent  COj.  There  is 
no  proposed  standard  for  THC 
emissions  from  reverberatory,  rotary,  or 
electric  furnaces. 

Total  HCI  and  Clj  emissions  from 
both  new  and  existing  reverberator^/ 
blast,  blast,  reverberatory.  and  r«  lary 
smelting  furnace  configurations  w<mi1»1 
be  limited  to  15  mg/dscm  (0.0065  gr/ 
dscO  at  4  percent  COj  to  correct  for 
dilution.  There  is  no  proposed  standard 
for  HCI  or  CI2  emissions  fi-om  new  and 
existing  electric  smelting  furnaces. 

The  proposed  numerical  emission 
limits  for  process  sources  are 
summarized  in  table  1. 

Table  1.— Summary  of  Proposed 
Standards  for  Process  Sources 


Furnace 
configuration 

Lead 

conv 

pounds 

(mg/ 

dscm) 

THC-f 
<ppmv) 

Total 

HCI and 

01- 

(rrig/ 

dscn) 

Reverbera- 

 1 

tory/blast  . 
Blast; 

2 

20 

•5 

Existing  ... 

New  

Reverbera- 

2 
2 

360 
70 

■5 
-  5 

tory  and 

rotary  

Electric  

2 
2 

None 
None 

•■THC  and  HCI/CI-  emissions  limits  are  s!  -5 
percent  CO.  to  correct  for  diiiftion. 

"Concentrations  (ppmv)  for  THC  are  as  pro- 
pane. 


C.  Proposed  Standards  for  Process 
Fugitive  Sources 

The  proposed  standards  for  p.'o<  •  ss 
fiigitive  sources  are  in  the  form  of 
equipment  and  operating  standard*..  Thf 
standards  apply  to  both  new  and 
existing  sources.  All  secondary  lead 
smelters  would  be  required  to  control 
process  fugitive  emission  sources  with 
capture  hoods  equivalent  in  desi.cn  and 
performance  to  those  specifit-d  i.n  the 
0<;cupational  .Saff  ty  and  IWhhh 
.Administration's  "Cooperative 
Assessment  Program  Manual  for  tht 
Sccondnrv  Lead  Industry"  (Dor ket  \c, 
A-')2-43.  Item  No.  II-I-16). 
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E.  Compliancp  Dates 

Compliance  with  the  standards  would 
be  achieved  within  24  months  of 
promulgation  for  existing  secondary 
lead  smelters,  and  upon  startup  for  new 
and  reconstructed  smelters. 

F.  Compliance  Test  Methods 

Testing  of  lead  compound  emissions 
from  process  and  process  fugitive 
emission  control  devices  would  be 
conducted  according  to  EPA  reference 
method  12  (40  CFR  part  60,  appendix 
A).  Testing  of  THC  emissions  from 
process  sources  for  reverberatory/blast 
and  blast  furnace  configurations  would 
be  conducted  according  to  EPA 
reference  method  25A  (40  CFR  part  60. 
appendix  A),  and  the  results  reported  as 
a  concentration  in  ppmv,  as  propane, 
corrected  to  4  percent  CO2  for  dilution. 
Testing  of  HCl  and  CI2  emissions  would 
be  conducted  according  to  EPA 
reference  method  26A  (59  FR  19306- 
19323),  and  the  results  reported  as  HCl 
equivalents,  in  mg/dscm.  corrected  to  4 
percent  CO2  for  dilution.  An  average  of 
three  runs  would  be  used  to  determine 
compliance  for  lead  compounds.  THC. 
and  total  HCl  and  CI2. 

Sampling  locations  for  all  compliance 
tests  would  be  determined  by  EPA 
reference  method  1.  Stack  gas  velocity 
and  volumetric  flow  rate  would  be 
determined  by  EPA  reference  method  2 
Gas  analysis  would  be  conducted 
according  to  EPA  reference  method  3  for 
CO:,  oxj-gen.  excess  air,  and  molecular 
weight  on  a  dry  basis.  The  Single  Point 
Integrated  Sampling  and  Analytical 
Procedure  of  EPA  reference  method  3B 
would  be  used  to  measure  the  CO2 
content  of  the  stack  gas  during  the  THC 
and  HCI/CI2  compliance  tests  for 
correcting  to  4  percent  CO2. 

G.  Enhanced  Monitoring  Requirements 

Continuous  opacity  monitors  (COM's) 
would  be  used  on  all  process  control 
stacks  to  monitor  compliance  with  the 
load  compoi.'nd  emission  limit.  Opacity 
(based  on  a  6-minute  average)  greater 
than  the  ma.>dmum  opacity  recorded 
during  the  initial  lead  compliance  test 
(plus  2  percent  opacity  to  allow  for 
normal  instrument  drift)  would  be  a 
violation  of  the  standard.  Process 
fugitive  and  building  ventilation 
baghouse  performance  would  be 
monitored  through  inspections  of  the 
bagliouses.  Pressure  drop  and  water 
flow  rate  would  be  monitored  for  PM 
scrubbers  used  to  control  process 
fugitive  sources. 

Compliance  with  the  THC  standard 
would  require  either  continuous 
monitoring  of  incineration  or 
afterburner  temperature  or  continuous 


THC  monitoring  for  reverberatorv /blast 
and  blast  furnace  configurations.  The 
temperature  would  be  maintained  above 
a  minimum  established  during  the 
initial  THC  compliance  test.  Operating 
at  a  lower  temperature  (based  on  a  3- 
hour  average)  would  constitute  a 
violation  of  the  emissions  standard. 
Alternatively,  a  facility  could  rrionitor 
THC  concentration  directly  with  a  THC 
continuous  emissions  monitor  (CEM)  if 
desired. 

Compliance  with  the  HCI/CI2 
standard  would  require  monitoring  of 
either:  (1)  The  addition  of  soda  ash  and 
limestone  to  furnace  charge  materials, 
(2)  scrubber  parameters  (media  pH  and 
injection  rate),  (3)  sulfur  dioxide  (SO:) 
concentration,  or  (4)  HCl  cor'.centration. 
The  quantity  of  soda  ash  and  limestone, 
the  scrubber  parameters,  or  the  SO: 
concentration  would  be  maintained 
within  allowable  ranges  established 
during  the  initial  HCI/CI2  compliance 
test.  Failure  to  maintain  these  variables 
within  the  allowable  ranges  would 
constitute  a  violation  of  the  standard. 
An  operator  wishing  to  establish  new 
allowable  ranges  would  have  to 
demonstrate  that  compliance  with  the 
HCl/Cl:  standard  is  still  achieved. 
Alternatively,  the  operator  could 
monitor  HCl  concentration  using  an  HCl 
CEM. 

All  COM's  would  be  required  to 
comply  with  Performance  Specification 

1  in  appendix  B  of  40  CFR  part  60.  If 
an  owner  or  operator  chose  to  monitor 
SO;,  the  SO2  CEM  would  be  required  to 
comply  with  Performance  Specification 

2  in  appendix  B  of  40  CFR  part  60.  All 
CEM's  would  be  required  to  comply 
with  the  Quality  Assurance  Procedures 
found  in  appendix  F  of  40  CFR  part  60. 

H.  Notification  Requirements 

The  owner  or  operator  of  a  secondary 
lead  smelter  would  be  required  to 
submit  the  notifications  described  in  the 
General  Provisions  to  part  63,  (40  CFR 
part  63,  subpart  A).  These  would 
include  the  initial  notification, 
notifications  of  performance  tests  and 
continuous  monitoring  system 
(including  COM  ar.d  CEM)  perfcrmance 
evaluations,  and  the  notification  of 
compliance  status.  In  addition,  each 
owner  or  operator  would  be  required  tD 
submit  the  SOP  manual  and  a 
liotification  to  the  Administrator 
requesting  review  and  approval  of  the 
smelter's  fugitive  dust  contrcl  SOP 
manual. 

/.  Record ke(^ping  and  Reporting 
Requirements 

The  owner  or  operator  of  a  secondarj' 
lead  smelter  would  be  required  to  retain 
for  5  years  records  of;  (1)  The  results  of 
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initial  and  subsequent  compliance  t«sts, 
(2)  the  recorded  values  for  die 
parameters  that  must  be  monitored  to 
demonstrate  continuous  compliance, 
and  (3)  records  demonstrating 
implementation  of  the  fugitive  dust 
controls  contained  in  the  smelter's  SOP 
manual. 

The  owner  or  operator  would  be 
required  to  submit  the  quarterly  excess 
emissions  and  continuous  monitoring 
perfonnance  reports,  including  the 
rosults  of  annual  and  other  ci;mpliance 
tests,  as  proscribed  in  the  General 
Provisions. 

V.  Summary  of  Environmental,  Energy, 
and  Economic  Impacts 

A .  FacHitips  Affected  by  This  NFS  HA  P 

The  proposed  standards  would  apply 
to  all  secondary  lead  smelters  in  the 
United  States,  regardless  of  whether 
they  are  classified  as  a  major  source  or 
an  area  source  under  section  112(c).  The 
EP.'\  estimates  diat  18  smelters  would 
have  lo  upgrade  controls  to  reduce 
emissions.  All  23  existing  smellers 
would  be  required  to  perform 
monitoring  and  meet  the  requirements 
for  recordkeeping  and  reporting.  It  is  not 
anticipated  that  any  new  smelters  will 
be  built  over  the  next  5  years  because 
of  the  depressed  price  of  lead  and  the 
excess  capacity  in  the  industry. 

B.  Air  Quality  Impacts 

Under  the  proposed  stajidards, 
organic  HAP  emissions  would  be 
reduced  by  approximately  1,200  Mg/yr 
(1,300  tpy).  This  represents  an 
approximately  70-percent  reduction 
from  estimated  baseline  emissions. 
Metal  HAP  emissions  would  be  reduced 
by  53  Mg/yr  (58  tpy)  through  the 
reduction  of  process  fugitive  emissions 
|29  Mo/yr  (32  tpy)]  and  fugitive  dust 
emissions  [24  Mg/yr  (26  tpy)].  This 
represents  a  20-percei)t  reduction  from 
baseline  nietal  H.\P  emissions.  There 
would  be  no  reductions  in  metal  F{AP 
emissions  from  process  soujces. 
Hydrochloric  acid  and  CI2  em.issions 
would  be  reduced  720  Mg/yr  (790  tpy), 
This  represents  a  98-percent  rofluction 
from  baseline  emissions. 

Fn  addition  to  H.'\P  reductions, 
criteria  pollutant  emissions  would  also 
be  reduced.  Emissions  of  SO2  would  be 
reduced  by  7,400  Mg/yr  (8,100  tpy)  if 
w(jt  scrubbers  were  installed  to  control 
HCl/Cl;  emissions.  Emissions  of  CO 
would  be  reduced  by  approxinintt-Iy 
83.000  Mg/yr  (91.000  tpy)  and  THC 
omissions  (including  1,200  Mg/yr  of 
organic  R,^P's)  would  be  reduced  by 
approximately  6,400  Mg/yr  (7,000  Ipy). 
Controlling  metal  HAP  emissions  would 
also  reduce  PM  emissions  (including  53 


Mg/yr  of  metal  HAP's)  by  140  Ma/vr 
(150  tpy).  ^^ 

C.  Water  Quality  Impacts 

Direct  water  quality  impacts  from  the 
proposed  standards  will  vary  depending 
on  which  control  option  smelters 
choose  in  order  to  comply  with  the 
proposed  HCI/CI2  emission  limits.  There 
would  be  no  wastewater  impact  if  all 
smelters  chose  to  eliminate  HCl/Cl. 
emissions  through  the  addition  of  ' 
fluxing  r.gents  to  the  furnace  feed 
material  and  the  removal  of  chlorides 
through  slagging,  which  is  the  least-cost 
option. 

If  wet  scrubbers  are  installed  to 
control  HCl/Clj  emissions,  about  27 
million  gallons  of  wastewater  from 
scrubber  blowdown  would  be  generated. 
This  wastewater  would  require 
neutmlization  and  settling  before  being 
discharged  to  a  publicly  owned 
treatment  works.  Evaporation  of  water 
from  these  scrubbers  would  be  about 
430  million  gallons  per  year.  The 
evaporated  water  would  require  no 
treatment.  Because  EPA  does  not  believe 
smelters  would  adopt  wet  scrubbers  as 
a  means  of  compliance,  it  is  not 
soliciting  comment  as  to  whether  the 
existing  effluent  bmitation  guidelines 
for  the  secondary  lead  industry  should 
be  amended  to  account  for  this  source 
of  wastewater. 

Use  of  water  for  wet  suppression  and 
pavement  cleaning  to  control  fugitive 
dust  emissions  could  increase  the 
amount  of  water  runoff  that  must  be 
treated  on  site.  This  incremental 
increase  in  runoff  would  represent  less 
than  1  percent  of  the  volume  of  water 
currently  treated  at  secondarj-  lead 
.smelters. 

Several  of  the  facilities  which  would 
bo  affected  by  this  rule  are  located  in 
States  adjacent  to  the  Great  Lakes. 
Because  the.se  facilities  wowld  reduce 
their  emissions  of  metals  and  organic 
HAP's,  the  indirect  water  quality 
impacts  of  this  rule  ere  expected  to  be 
positive,  albeit  difficuh  to  quantify. 


D.  Solid  Waste  Impacts 

The  addition  of  fluxing  agents  to 
•smelting  furnaces  to  eliminate  FlCI/Ch 
emissions  through  slagging  would  result 
in  a  slight  increase  in  ihe  amount  of  slag 
that  must  be  disposed  of  as  solid  waste. 
This  increase  would  represent  only 
about  5  percent  of  the  slag  currently 
generated  by  each  of  the  six  s.melters 
that  would  be  impacted. 

If  a  smelter  chose  to  install  a  scrublwir 
to  control  HCI  and  a^,  a  sohd  waste 
stream  that  would  require  disposal 
could  be  generated  if  the  smelter  also 
elected  to  control  SO2  emissions. 
Srjubbers  installed  to  control  only  HCI 


and  Clj  do  not  produce  solid  waste.  If 
two  smelters  that  do  not  currently 
perform  paste  desulfurization  installed 
scrubbers  to  control  SO2  emissions  in 
addition  to  HCI/CI2  emis.sions.  diese 
scrubbers  would  generate  as  much  as 
21,000  Mg/yr  of  solid  waste  as  scrubber 
sludge. 

Because  secondary  lead  smelters 
typically  process  hazardous  waste  that 
exliibits  the  toxicity  characteristics  for 
lead  (40  CFR  261.24),  all  of  the  residue 
generated  from  these  facilities  would 
have  to  satisfy  the  standards  for 
treatment  prescribed  in  40  C^R  part  268 
for  D008  (lead-bearing  hazardous  wa.sto) 
before  any  residue  can  be  land- 
disposed.  [Chemical  Waste  Management 
v.  EPA.  976  F.  2d  2  (D.C.  Cir.  1992). 

Flue  dust  and  sludge  generated  at 
secondary  lead  smelters  are  listed  as 
hazardous  waste  K069  under  40  CFR 
261.32,  Hazardous  Wastes  from  Specific 
Sources.  Flue  dust  collected  by 
baghouses  is  recycled  on  site  to  the 
smelting  furnace  at  all  smelters  and  is 
not  disposed  of  as  a  solid  wa.ste. 
Furthermore,  Uie  EPA  has  issued  a 
limited  administrative  stay  so  that  the 
K069  listing  does  not  apply  to  sludges 
generated  from  acid  gas  scrubber 
systems  located  at  secondary  lead 
smelters  (56  FR  19951,  May  1, 1991). 

£".  Energy  Impacts 

No  significant  increases  in  elertricity 
consumption  are  expected  as  a  resuh  of 
the  proposed  standards.  Natural  gas 
consumption  is  expected  to  increase  at 
six  of  the  smelters  with  blast  fumaco 
configurations  as  a  result  of  installing 
afterburners  or  increasing  afterburner 
temperatures.  The  total  increase  in 
natural  gas  consumption  at  these 
smelters  is  expected  to  be  about  3.7 
million  cubic  meters  (130  million  cubit: 
feet)  per  year. 

F.  Cost  Impacts 

The  estimated  nationwide  capital  and 
annualized  costs  of  the  proposed 
standards  would  be  $2,700,000  and 
52,600,000,  respoctivelv.  Thest?  costs 
wore  estimated  for  all  23  smelters, 
including  those  that  are  currently  shut 
down,  and  include  costs  for  nionitorinf^, 
rec4)rdkeeping,  and  reporting. 

The  estimated  capital  costs  of 
rf;ducing  organic  HAP  emissions  under 
the  proposed  standards  would  be 
SI. 100,000.  E.stimated  annualized  costs 
would  be  $620,000.  Ten  smelters  would 
be  impacted.  For  the  blast-furnace-only 
configuration,  costs  incurred  would  be 
for  the  installation  and  operation  of  new 
afterburners  at  four  smelters  and 
increased  natural  gas  consumption  at 
two  smelters.  For  the  collocated 
n!verbnratf)r>/blast  furnace 
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configuration,  costs  ir.cur: 
for  the  retrofit  of  addition.! 
achipve  gas  sln»am  blendir 
MTPltcrs 

The  esrirnated  ccipital  an 
cc'^.t?.  vif  reducing  metal  HA 
ivoulfi  \t*:  $^40,000  and  Si 
rf;sp?Tti\tly.  The'^c  costs 
di^iribtiJed  ov?r  an  ft^tiniii! 
srn»!!tcrs  Thv  capital  ro:,!:s 
1  s.-.»!!'a:r  to  iip^rcde  its  p'< 
en!i,ssio-i  «:f*nlro!s.  and  tor  i 
iif.il  n  othf^r^i  to  upgrridf;  il 
I  a:  A  fuxb-'-icn  controls.  Vy 
bv  ii^  thr;  fori!  of  iriiprr;vf!.i 
hou'.J  ki-epint;.  incli!  ling  '5; 
taritiAii  .suoepcrs  by  f<.\:r  t^ 
B^i_aiist;  all  smrlleri.  currr 
thfc  Ifvul  of  the  proposed  st 
rri'-t.M  HAPs,  :'u  anticipate 
f T  t  osts  are  associated  wit^ 
f'f  nieJul  HAP's  from  prortr 
No  f  dpit;i!  ( osts  to  reduc 
imissions  '.vould  be  incitrn 
proposed  standards  if  all  si 
to  control  HCl/CL-  ennssio 
flu.xirig  The  estimated  ann 
vvoMld  i)o  $ir)O.Ono.  distnb 
snielters.  for  the  purchase 
r.utiiic  agents.  If  a  saielter 
ifjstall  a  scrubber  to  control 
emi'^sioiis.  the  appro.\iniate 
would  be  $1,700,000  and  l\ 
cost  would  t»e  S850.000  for 
reverfieratory  furnace  with  ; 
•vjpacity  of  50.000  Mg/yr 

Enhanced  monitoring  am 
rH;or(lkef:ping  and  rc^portin 
would  be  incurred  by  all  211 
These  cos's  are  estimated  U 
per  smelter  per  year  and  tlic 
national  cost  is  estimated  tc 
.51,700.000  per  year.  The  or 
fusts  would  be  for COMs 
tiital  national  cost  isestirua 
>  1.400.000.  The  recordktep 
riioaiforiug  cost  estiniEte  in( 
costs  for  the  einission  tests 
tienmnstrate  compliance.  O 
for  lead  emissions  from 
sources  and  building  veiitil 
sysusms  ar»:  annual  tests,  so 
would  be  lower  after  the  ini 
f  ompliatice  den:oustration 

('  Ecorioink  Itnparti' 

The  Economic  Irnpac:t  .• 
e-.aluated:  (1)  The  ability  of 
absorb  annual  control  costs 
financing  for  capital  control 
{2)  the  market  response  to 
rf\gulittion — specifically,  iin 
indijstrj-wide  output,  empl 
revenue.  The  analysis  was  p 
iill  23  facilities  in  the  industrv 
uu:luding  facilities  that  hav 
(operations  indefinitely  but  \ 
closed  permanently 
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Because  load  is  an  internationaUy 
traded  commodity  whose  price  is 
detcr.iiincd  by  international  market 
f.ictoni.  sectmdary  lead  producers  \\h\i 
little  influence  on  price.  Therefore;,  tbt- 
^i.onoinic  analysis  assiu:ied  tluit  r.o 
y'.vx-  iaircise  would  occur  ar\d  contra! 
1  OS's  would  have  to  be  absorbed  by 
affected  facilities.  Based  on  disrassions 
w:lh  industry  experts.  EP.A  fornuiiated 
j.!';i.:i«'liaes  for  estimating  when  a  faciUU 
«v-...:ld  be  significantly  i.'i^.nacted.  A 
trfctiity  would  be  significantly  ir.ip;:.te  i 
if  either,  (l)  Total  annuali7edc('ntrol 
(••Ms  resiJt  in  more  than  a  l-it'n»i;',! 
•'..iTftose  over  br<5eline  cost  of 
prodii:.tion.  or  (2)  capital  rontroi  i.csi.- 
i.\.-.>;ed  5  percent  of  baseline  total  iissrjs 
(.1  f':r.p:;ny-widr)  and  post-.'-ef^iila'ion 
ttlal  iiabiiities  exceed  two-thirds  of 
baseline  total  assets  if  the  capit'i!  ciint;.ii 
costs  are  financed  with  debt 

The  ana'.ysis  indicates  that  up  '.<>  1 1 
facilities  would  be  significantly 
impacted,  depending  on  the  level  ot  the 
standards  and  the  amount  of  continuous 
monitoring  required.  Almost  all  of  the 
significantly  impacted  facilities  are 
owned  by  small  businesses  because  of 
economies  of  scale  and  lim.ited  access  to 
capital  resources. 

iniplementation  of  emission  controls 
eipial  to  the  MACT  floor,  the  basis  for 
the  proposed  rule,  results  in  significiant 
itnjiatts  to  two  facilities  that  are 
currently  in  operation.  Three  other 
facilities  th.at  are  currently  shut  down 
woulil  also  be  impacted  significantlv  (( 
f.ontrol  levels  are  imposed  at  levels 
abov(!  the  M.ACT  floor,  seven  facilities 
are  significantly  impacted.  Of  the  seven 
tanlities.  four  sources  are  currently  in 
operation  and  three  are  shut  down 
When  continuous  opacity  monitoring  is 
r.-quired  in  addition  to  the  MAC!  floor. 
one  additi(tnal  source  that  is  currently 
shut  down  is  significantly  impacted. 

If  the  M.Af^  r  fioor  is  considentd  with 
ciintinuous  opacity  an^'  1  HC 
monitoring,  nine  facilities  arc 
significantly  impacted.  Of  tlie  nuu- 
f.icdities.  thrt*  sources  are  f  urrentiv  ii: 
operi.itU)n  and  six  are  shut  down.  If 
continuous  monitoring  for  IICA  is  added. 
1 1  facilities  would  be  significantly 
impacted.  Of  the  11  facilities,  four 
sourcts  are  currf  ntly  in  operation  and 
stnen  are  shut  down. 

I'fider  any  of  the  regulator\ 
alternatives  considered,  industrv 
employment  and  output  is  reduced  b> 
less  than  1 -percent.  At  current  market 
conditions  (I)<!cember  1993).  no  closures 
are  expected  as  a  consf^quence  of  the 
regulation.  If  the  price  of  lead  decreast^s 
to  levels  obs«>rved  over  the  past  Near,  the 
possibility  of  closure  incn-ases  for  two 
currently  operating  major  sources, 
lirder  any  of  tho  regulatory  alternatives. 


all  smt  iters  currently  sh\:t  down  have 
addition.^il  incentive  to  no*  reope ;: 

V'l.  Rationale  for  Selecting  the  Pioposed 
Standard.s 

f  his  s'H.'ioi;  di"-cribes  t'le  rfilioiiaU- 
tor  the  decisions  rziade  bv  ttie 
-Aiiinir.istrstor  iu  .sHi^-ctifig  the  prop'ivi! 
sJonducds 

•Calt:gvry 

Sec.oMdv.f  V  ii  c.ii  siiit.*i;fr>  enul  scer-d 
oi  the  im  firtl's  listed  in  section  lt2fbj 
:tf  the  A.ct  Orcainc  HAP's  emitted  by 
secondiry  ie.id  smrlicrs  include carrKic 
•iisiifide.  1.3  butadiene,  methyl 
chloride,  benwrte.  styrone.  tolue!;":-, 
formaidehyde,  and  napluhalony.  Shi.A 
n,\P"s  emitted  include  primarily 
i;.ur.pounds  of  lead,  au'imony.  and 
arsenic,  with  lesser  quantities  of 
compuiuids  tif  chromium,  nickel, 
manganese,  mercury,  and  cadiuiurn.  In 
aildition,  secoj.darv  lead  smelters  emit 
the  HAl's  HCt  cind'Cl:.  Criteria 
poiUitantsen.itted  include  lead.  VW, 
SO...  Ct).  and  hydrocadxms 

Approximately  two-thirds  of  the 
secondary  lead  smelters  in  the  United 
States  are  major  sources  of  H,\Ps,  basud 
on  potential-lo-einit  estimates  that  take 
into  account  air  pollution  control 
measurf.'S  currently  in  place  at  each 
smelter.  Furlherinore.  as  descrilied  m 
sr<:tion  IITJ  of  this  precflnbie.  the 
Administrator  has  iiiitially  deterauneji 
that  -econdary  lead  smelttirs  that  are 
area  soiirces  of  1  l.AP's  present  a  threat  of 
adverse  effects  to  luiman  healtii 
sufficient  to  support  adding  secondary 
lead  smelters  to  the  list  of  area  sou.a:e 
categories  subject  to  regulation  i:ni!e« 
section  1 12(c)(.'t)  of  the' Ad 
Consequently,  the  standards  lusng 
proposed  would  apply  to  all  m-w  and 
existing  secondary  lead  smelters 
regardU^ss  of  soun.e  (riiajorfir  uri'iii 
designation. 

The  emission,  equipment,  and  work 
practice  staiidar«ls  being  proposed  todav 
would  substantially  lim.it  emissions  ot 
melal  flAPs.  orgcmic  HAPs.  HCl.  and 
C:L-  from  secondary  lead  smelters  The 
standards  btiing  proposed  to  address 
metal  and  organic  H.\P  emissions 
establish  limits  for  surrogates  ratlur 
than  for  individual  compounds. 

Establishing  emission  limits  for  each 
of  the  numerous  metal  and  organic  HAP 
compounils  emitted  fro.m  secondary 
lead  smelt»!rs  is  considered  impractif:al 
because  measuring  each  compound 
would  be  too  costly  and  would  posr 
unreasonable  compliance  and 
monitoring  costs  and  wt)uld  achieve 
little,  if  any.  emission  r«!duction  above 
the  surrogate  pollutant  approach.  On  the 
(•ther  blind,  strong  correlations  exist 
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between  emissions  of  the  selected 
surrogate  pollutants  and  emissions  of 
the  pollutant  classes  they  represent.  In 
addition,  the  technologies  identified  for 
the  control  of  HAP's  have  equivalent 
performance  on  the  selected  surrogates. 
Therefore,  emissions  standards 
requiring  good  control  of  the  selerf  ed 
surrogates  will  also  achieve  good 
<;ontrol  of  HAP's. 

Qindidate  surrogates  for  the  mix  of 
metal  HAP's  present,  including  lead 
compounds,  are  PM  and  lead,  both  of 
which  are  criteria  pollutants.  The 
se!(!cted  surrogate  is  lead.  Compoun<}s 
of  lead  are  the  most  prevalent  metal 
HAP  contained  in  secondary  lead 
smolter  emissions.  In  addition,  load  is 
con<»jntrated,  along  with  metal  HAP's. 
in  the  smaller  size  fractions  of  PM, 
which  are  the  most  difficult  to  control. 
Therefore,  controlling  lead  will  also 
t;ontr»)l  metal  HAP's.  Available  data  on 
the  performance  of  baghouses  usiid  to 
control  particulate  emissions  at 
secondary  lead  smelters  indicate  a  nuich 
stronger  correlation  of  metal  HAP's  with 
lead  emissions  than  with  total  PiM 
(Docket  No.  A-92-43,  Item  Nos.  IJ-A-1 
II  A-2.  lI-A-3.  II-I-l,  and  II-I-9). 
Thc^refore.  lead  is  a  better  surrogate  than 
PM.  Lastly,  there  is  a  validated  fe.st 
method  (EPA  reference  method  12)  for 
the  detennination  of  inorganic  lead 
•■missions  from  stationary  sources. 

The  surrogate  pollutant  chosi^n  for 
organic  HAP's  is  THC.  There  are  much 
data  to  demonstrate  that  the  destruction 
of  THC  through  incineration  is  strongly 
correlated  with  the  destruction  of 
organic  HAP  compounds  (Dfjckm  No. 
A-92--J.1,  Item  No.  11-1-27,  .S6  FR  715.5- 
56  (February  21,  1991)).  In  addition. 
THC  is  easily  measured  and  can  l)e 
monitored.  Carbon  monoxide,  another 
indicator  of  destruction  efficiency  for 
organic  (ompounds,  was  considered  but 
dismissed.  It  does  not  correlate  .is  well 
as  THC  with  destruction  of  organic  HAP 
compounds.  No  surrogates  are  needed 
for  HCl  .^nd  CI2  because  they  c."in  Iv? 
meas.ii'd  directly. 

The  pr-jposod  nigulalion  do»:s  not 
establish  i^xplicit  limits  for  dioxin/furjiu 
emissions  from  secondary  lt>ad  smelters 
for  st;veral  reasons.  First,  s«;cond.-iry  lead 
smelt!!is  emit  very  small  quantities  of 
dioxin.  Cuinidafive  annual  emissions 
for  the  entire  indust.i-y  are  e.stimaled  to 
be  only  1.6  grams  of  dioxin/ftiran, 
expressed  in  toxic  equivaienls  (Docket 
No.  A-92-43.  Item  No.  II-B-3.5). 
Kmission  rales  from  the  other  two 
snu'llers  (a  reverberatory/blast  smelter 
and  a  rotary  smdter)  were  an  order  of 
magnitude  lower  (Docket  No.  A-92-43. 
Item  Nos.  II-A-1  and  ll-A-3).  .Si?cond. 
the  Agency  believes  that  the  emission 
c<mfrols  ne«:e.s.sary  t«)  achieve  the 


emission  limitations  associated  with 
this  proposed  standard  would  reduce 
dioxin/furan  emissions,  particularly 
from  blast  furnaces.  Finally,  any  risks 
associated  with  dioxin  wrill  be 
addressed  in  the  residual  risk  evaluation 
required  within  eight  years  of 
promulgation  of  the  standard  pursuant 
to  section  1 12(f)  of  the  Act. 

The  Agency  currently  is  in  the 
process  of  revising  its  assessment  of  the 
risks  associated  with  the  exposure  to 
dioxin.  The  EPA  requests  comment 
whether  additional  action  is  necessary 
to  reduce  dioxin  emis.sions  from 
secondary  lead  smelters. 

Facilities  that  solely  melt  snap  or 
refined  lead  for  use  in  specific  molderl 
or  fabricated  products  would  not  be 
covered  by  the  proposed  rule  because 
they  do  not  operate  blast,  reverberatory, 
rotary,  or  electric  smelting  furnaces  and, 
therefore,  have  .subst.?ntially  different 
and  lower  emissions  potential  than  do 
.secondary  lead  smelters. 

Lead-acid  battery  manufacturing 
operations  that  may  be  collorateij  wi'h 
a  secondary  lead  smelter  and  primary 
lead  smelters  that  produce  refined  Ipad 
from  ore  concentrate  would  not  be 
covered  by  the  pniposed  nile  because 
they  are  listed  as  separate  categories  in 
the  list  of  major  sources  to  be  regulated 
by  MACT  .standards  (57  FR  31576)  in 
s«!parrtie  rulemakings. 

H.  Stilection  of  Affurtrd  Simnm 

The  proposed  standards  appiv  !o 
three  types  of  emission  sourf:es  at 
sec«mdary  lead  smelters:  (1)  Process 
sources.  (2)  process  fugitive  sources, 
and  (3)  fugitive  du.st  sojirees. 

1 .  Process  Sourc^is 

Affected  process  souro\s  include  all 
furnaces  (blast,  revertwjratory.  rotary,  or 
electric)  used  for  smelting  lead-bearing 
scrap  or  slag.  All  smelting  fumacis  are 
equipped  with  chimneys,  flues,  or 
ductwork  that  convey  exhaust  gases 
from  the  furnace.  These  exhaust  g3s»!s 
contain  varying  amounts  of  organic 
HAPs,  metal  HAP's,  HCl,  an'l  C!.- 

Blast  fumares  and  collot  ated 
reverljeratory  and  blast  fiunaces  h.ue 
potenti.illy  large  organic  HAP 
•Moissions.  Therefore,  standards  are 
being  proposed  to  limit  organic  HAP 
emissions  from  these  furnace 
configu.'-ation.s.  Rotary  furnaces,  efef.lric 
furnaces,  and  reverb«?ratory  furnaces  not 
collocited  with  blast  fiirnacrs  have 
relativtdy  low  potentials  for  organic 
HAP  emissions  and  no  standards  are 
b(!ing  proposed  to  limit  organic  HAP 
emissions  from  these  furnace 
configurations.  The  MACT  floor  for 
these  configuratifMis  do«»s  not  include 
add-on  contnils  and  the  hPA  does  not 


believe  that  there  is  any  justification  to 
be  more  stringent  than  the  MACT  floor 
because  of  the  small  amounts  of  organic 
HAP  emissions  associated  with  these 
sources. 

ColIo<,ated  reverberatory  and  bl.3sf 
furnaces  are  being  regulated  as  a  single 
source  type-because  a  greater  level  of 
control  is  achievable  when 
reverberator^'  and  blast  furnaces  are 
collocated  than  when  they  are  not. 
(3ther  furnace  combinations  have  not 
been  observed  in  this  industry. 

All  smelting  furnaces  have  "high 
uncontrolled  emissions  of  metal  HAP's 
Therefore,  emission  standards  to  limit 
lead  emissions  (as  a  surrogate  for  metal 
HAP's)  that  would  apply  to  all  s.mplfing 
furnace  types  and  configurations  are 
being  proposed. 

All  smelting  furnaces  that  proi^ss 
lead-acid  batteries  are  also  potential 
sources  of  HCl  and  CI2  emissions 
because  of  the  presence  of  P\'C  plastic 
separators  in  the  furnace  feed.  The 
amount  of  HCl  and  CI?  emitted  will  v;;ry 
substantially  depending  on  the  quantity 
of  PVC  in  th»'  feed  and  whether  nuxing 
agents  are  added  to  promote  the 
elimination  of  chlorides  through 
slagging.  However,  because  all  fiim««v 
types  (except  electric  furnaces)  are 
potential  sources,  emission  standards 
are  b<nng  proposed  lo  limit  HCl  and  CI, 
t:missions  from  all  but  electric  smelting 
fiim.ices. 

Lletnric  fiirnaces  are  not  .sourtvs  of 
HCl  or  CI.,  emissions  because  the 
chlorine  present  in  the  feed  material  is 
in  the  form  of  NaCI  or  CaC;  and  cannot 
be  released  during  smelting.  However, 
the  proposed  regulation  defines  eh^lrii 
smelting  furnaces  lo  include  only  those 
that  process  reverberatory  furnace  slap 
as  the  Ie;id-b(«ring  material  charged  to 
the  fiirnace.  No  electric  fumac  es  that 
process  otht^r  lead-be.iring  materials  an- 
currently  in  use. 

2.  I>r«M.ess  Fugitive  .Sourr;es 

The  following  prricess  fugitive  soiin  f> 
were  selected  for  regulation:  (1) 
.Smelting  furnace  and  drj'er  charging 
hoppers  and  chutes  (the  ftimjice  ami 
dryer  openings  info  which  materir.'s  im 
(  harg"d).  (2)  lend  t.ips  and  molds,  (3) 
slag  ta[!s  and  molds,  (4)  refini.ng  i-.nl 
alloying  kettles,  (5)  dryer  triuisilion 
pienes.  --.nd  (6)  flue  dust  agglomerafin}^ 
furnace  taps  and  molds.  Ail  process 
fugitive  soun:es  are  potential  rniissioii 
points  of  metal  H.AP's.  Blast  furnai  e 
ihnrging  emissions  may  also  cont.u'n 
organic  HAP's  if  there  is  leakegt,  of 
primary  exhaust  gases  into  the 
venlilatinn  hood  over  the  charging 
I  hute. 

The  KPA  is  not  proposing  stand.-irds 
f(»:  b;illi'r\'  breaking  I'quipmcnt  (e.g.. 
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rotary  hammermills.  saws 
or  lead  casting  machines 
do  not  have  add-on  contro 
MAP'S  for  these  sources  so 
MACT  floor  is  no  control, 
not  believe  there  is  any  jus 
controls  more  stringent  th 
Battery  breakers  are  small 
rnKal  HAP  emissions  |abo 
kilograms  (40  pounds)  per 
liutterj-  breaker!  compared 
sources,  and  they  emit  rela 
iKiriitles  that  settle  out  qui 
iir  in  the  batten,-  breakin<; , 
proposed  NESfJAP  would 
fugitive  dust  controls  in  th 
breaking  area  that  Wduid  c 
potential  emissions  from 
particles.  Casting  machine 
used  to  cast  refined  lead  in 
hIso  small  sources  of  metal 
fndssions  because  the  mo! 
fhe  molds  is  below  the  fum 
f»-mperature  of  lead.  There 
machines  are  not  inciliidcd 
proposed  regulation 

i  Fugitive  Dust  Sourr  es 

Fugitive  dust  sources  sel 
regulation  are  the  foUowinj 
battery  breaking  area,  (2) 
storage  and  handling  area  I 
but  not  limited  to.  areas  in 
and  flue  dust  are  stored).  (.' 
smelting  furnace  area.  (4) 
;md  casting  area,  and  (5)  pi 
roadways.  Fugitive  dust 
potential  emission  sources 
H.AP's.  but  not  organic  H.\i 
aiul  CI;.  Therefore,  the  five 
sources  will  be  covered  by 
rrgulation. 


thj 


tie 


SOI  rce 


(:.  selection  of  Basis  and  U 
Proposed  Standards  for  S'e 
Existing  Sources 

thfc  .Act 

st£  ndards  no 


mi 


Section  112(d)(.l)(D)  of 
requires  that  the  EP.A  set 
less  stringent  than  "the  av 
emission  limitation  achiev 
performing  5  sources"  for 
with  fewer  than  30  sources, 
of  control  were  determined 
the  affected  source  types  u 
consideration  for  regulation 
types  are  process  sources,  p 
fugitive  sources,  and  fugitiv 
sources.  For  process  fugitivi 
and  fugitive  dust  sources 
similar  in  character  and  e 
{lotential  across  all  secondary 
smelters,  the  entire  populat 
secondary  lead  smelters  wai 
in  determining  MACT  floor 
control.  For  process  sources 
smelting  furnaces,  smelters 
differentiated  and  divided 
t  onfigurations  based  on  the 
furnace  types  used  at  indiv  i 


and  shears)        smelters.  This  was  done  because 
Vany  smelters     smelting  furnaces  differ  substantially. 

for  metal         based  on  configuration,  in  both 
that  the  emissions  potential  (mix  and  amounts) 

'he  EPA  dues     and  achievable  control  levels  for  organic 
ification  for       HAP's.  Section  112(d)(1)  of  the  .Act 

the  floor.         gives  the  Administrator  the  authority  to 
ources  of  distinguish  among  classes,  types,  and 

(  18  sizes  of  sources  within  a  category  when 

ear  per  establishing  standards, 

o  other  Because  the  secondary  lead  smelter 

ively  large  category  com.prises  fewer  than  30 
kly  from  the  sources,  the  floor  level  of  control 
roa.  The  selected  for  existing  sources  is  based  on 

t^quire  the  median  level  of  control  achieved  by 

battery  the  best-performing  five  sources.  That 

n!rol  is.  the  fioor  level  of  contro!  reRocts  the 

;se  settled         contrfjl  technology  in  ush  by  tho  source 
that  are  positioned  third  (the  median)  among  the 

o  ingots  are       be.st-perfornung  five.  The  median  was 
HAP  selected  as  the  M.ACT  floor,  rather  than 

n  lead  in  the  mean,  because  the  MACT  fioor  is 

ng  based  on  the  control  technology  used 

)re.  casting        and  the  mean  cannot  be  detemiined. 
n  the  The  floor  for  new  sou.a.es  refiects  the 

c(j(itrol  technology  in  use  by  the  best- 
controlled  source  in  the  category. 
Emission  limits  were  then  selected 
based  on  the  performance  continuously 
achievable  by  the  proposed  M.\CT 
technology. 

I.  .Selection  of  MACT  for  Process 
Sources 

Separate  MACT  fioors  iveri; 
detennined  for  the  following  smelting 
furnace  configurations:  (1)  Collocated 
reverberator}'  and  blast  furnaces.  (2) 
blast  furnaces  not  collocated  with  a 
revurberatory  furnace.  (3)  reverberatory 
or  rotary  furnaces  not  collocated  with  a 
blast  furnace,  and  (4)  electric  furnaces. 
Only  smelters  with  a  similar  furnace 
configuration  were  used  to  establish  the 
M.\CT  floor  level  of  control  for  new  and 
existing  furnaces  within  each 
configuration.  The  four  configurations 
were  selected  based  on  differences  in 
potential  emissions  and  control  options 
anion"  the  configurations. 

U'itn  one  exception — the  blast- 
fiirnace-only  configuration — the  M.ACT 
fioor  level  of  control  was  the  onlv 
option  considorrtd  because  no  options 
more  stringent  than  the  MACT  floor  art: 
known.  For  the  blast-furnace-only 
configuration,  two  options — the  floor 
and  one  more  stringent  than  the  floor- 
were  considered. 

The  emission  reductions  and  cost 
impacts  of  the  proposed  MACT  floor 
and  more  stringent  options  are 
presented  in  more  detail  in  chapters  5 
and  6  of  the  BID.  respectively. 

a.  Reverberatory/ Blast  Furnace 
Configuration.  Control  measures 
currently  in  use  to  control  furnace 
emissions  at  collocated  reverberatory/ 
blast  fiirnace  facilities  are  combinations 
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of  afterburners,  gas  stream  blending, 
baghouses.  wet  scnibbers.  and  fluxing 
additions. 

Afterburners  used  to  control  only 
blast  furnace  emissions  are  capable  of 
achieving  about  90-percent  control  of 
organic  H.AP's.  THC.  and  CO.  Gas 
stream  blending  consists  of  mi.xing  blast 
furnace  gases  with  hotter  and  larger 
volume  reverberatory  furnace  gases  in  a 
chamber  for  incineration.  Gas  stream 
blending  provides  more  cost-effectivt? 
control  of  organic  HAP's  than  do 
afterburners  by  utilizing  the  large 
volume  of  hot  (greater  than  1,000  °C) 
exhaust  produced  by  the  reverberator) 
furnace.  Greater  than  99-percent  centrol 
of  THC  (the  surrogate  for  organic  H.AP's) 
and  98-percent  control  of  CO  have  been 
demonstrated  (Docket  i\o.  A-92-43, 
Item  No.  n-A-3). 

Baghouses  are  used  to  control  PM  a(ul 
lead.  Properly  operated  and  maintained, 
baghouses  are  capable  of  achieving 
greater  than  99-percent  control  of  P.M 
and  about  98-percent  control  of  lead  and 
other  metal  HAP  compounds  (Docket 
No.  A-92-43.  Items  li-A-1.  Il-A-2.  II- 
A-3).  Wet  scrubbers,  primarily  in  place 
to  control  SO.-,  are  capable  of  providing 
99-percent  control  of  HCl/Cj  (Docket 
No.  A-92-43,  Item  No.  II-A-3).  The 
addition  of  soda  ash  or  limestone 
fluxing  agents  to  the  furnace  feed  to 
enhance  the  removal  of  chlorides 
through  slagging  can  achieve  HCI/CI .. 
control  equivalent  to  that  of  wet 
scrubbing  (Docket  No.  A-92-43.  Items 
II-A-1.  II-A-2). 

Nine  smelters  operate  reverberatory/ 
blast  configurations.  The  best-controlled 
source  and  best-performing  five  sources 
all  blend  gas  streams  to  control  organic 
H.AP  emissioiis.  use  baghouses  to 
control  metal  HAP  emissions,  and  either 
scrub  or  flux  to  control  HCl/Cl  j 
emissions.  Consequently,  the 
combination  of  these  controls 
constitutes  MACT  floors  for  both  new 
sources  and  existing  sources. 

Because  there  are  no  control  options 
available  for  consideration  more 
strmgent  than  the  MACT  floor  cn;!trols 
for  new  or  existing  sources,  the 
technological  basis  selected  for  tfie 
proposed  standards  for  collocated 
reverberatory/blast  furnaces  is  gas 
stream  blending  to  control  organic 
H.AP's.  a  baghouse  to  control  metal 
H.\P's.  and  a  scrubber  or  flux  addition 
to  control  HCl/Cb. 

Under  this  selection  of  MACT  for 
existing  sources,  six  smelters  would 
have  to  upgrade  their  air  pollution 
controls  to  some  degree  to  meet  the 
proposed  MACT.  Physical  upgrades 
would  include  the  retrofit  of  additional 
ductwork  at  five  smelters  to  blend  the 
blast  and  reverberator)-  fiirnace  gas 
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stream  to  achieve  incineration  of 
organic  HAP's  in  the  blast  furnace 
emissions.  Other  upgrades  required  at 
four  smelters  inchide  the  addition  of 
fluxing  agents  to  the  reverberatorv 
furnace  feed  for  HCi/C)^  control.  ' 
Total  estimated  capital  costs  for 
upgrades  at  the  smelters  requiring 
additional  ductwork  would  be  about 
5330,000.  The  costs  for  purchasing 
additional  flu.xing  agents  were  included 
as  annual  costs  rather  than  capital  costs. 
Total  annualized  costs  for  all  six 
impacted  smelters  would  be  about 
Si 20.000— 540,000  for  capital  recoverv 
and  about  580,000  for  the  purchase  of" 
flu.xing  agents  (soda  ash  or  limestone)  at 
four  smelters  that  do  not  have  S0> 
scrubbers. 

Installing  the  proposed  .MACT  floor 
controls  at  smelters  with  reverberator,'/ 
blast  furnaces  would  reduce  organic 
HAP  emissions  by  640  Mg/yr  (700  tpy) 
and  HCI/CI2  emissions  bv  360  Mg/yr 
(400  tpy).  Emissions  of  THC  and  CO 
would  also  be  reduced  by  about  2. .500 
Mg/yr  (2,800  tpy)  and  47.000  Mg/vr 
(52.000  tpy),  respectively.  All  of  these 
smelters  currently  have  baghouses,  so 
there  would  be  no  reduction  in  metal 
HAP  emissions  from  process  sources 
and  no  associated  cost  impacts. 

b.  Blast  Furnace  Configuration. 
Control  measures  currently  in  use  to 
control  furnace  emissions  at  blast 
furnace-only  facilities  include 
afterburners,  baghouses,  wet  scrubbers, 
and  fluxing.  Although  installed 
primarily  for  the  combustion  of  CO. 
afterburners  also  provide  varying 
degrees  of  control  for  organic  HAP's. 
The  most  important  variable  in 
afterburner  performance,  that  is,  the 
ability  to  combust  and  destroy  organics, 
is  temperature,  although  residence  time 
and  turbulence  are  also  important. 
Temperature,  however,  is  the  most 
important  variable,  with  higher  levels  of 
destniction  achieved  at  higher 
temperatures. 

The  operating  temperature  of  the  best- 
performing  afterburner  in  this  furnace 
configurrion  is  870  °C  (1 ,600  T) 
(Docket  .\'o.  A-92-43,  Item  No.  II-D-4), 
which  represents  an  estimated  98- 
percent  organic  HAP  control  (Docket 
No.  A-92-43,  Item  iI-B-31).  The 
average  temperature  of  the  five  best- 
performing  afterburners  operating  at  the 
highest  temperatures  is  700  'C  (1,300 
°F),  which  represents  an  estimated  84- 
percent  organic  HAP  control. 
Baghouses,  wet  scrubbers,  and  fluxing 
provide  the  same  levels  of  control  for 
metal  HAP's  (98  percent)  and  HCl/Cb 
(99  percent)  for  blast  furnaces  as  for 
collocated  reverberator>'/'blast  furnaces 
The  blast  furnace-only  configuration 
encompasses  13  blast  furnaces  at  8 


smelters.  The  best-controlled  blast 
furnace  is  controlled  bv  an  afterburner 
at  870  °C  (1.600  °F)  to  control  organic 
HAP's  and  a  baghouse  to  control  metal 
HAP's.  and  performs  fluxing  with  soda 
ash  or  limestone  or  operates  an  SO-. 
scrubber  to  control  HCI/CI.  emissions. 
The  combination  of  these  controls 
constitutes  the  proposed  MACT  for  new 
sources. 

Seven  blast  furnaces  are  contrtilled  by 
an  afterburner  to  control  organic  HAPs 
and  a  baghouse  to  control  metal  HAP's. 
and  perform  fluxing  or  use  a  st  rubber  to 
«  onlrol  HCl/CI:.  The  average 
temperature  of  the  five  afterburners 
operated  at  the  highest  temperatures  is 
700  °C  (1.300  °F).  The  proposed  MACT 
floor  for  existing  sources  is.  therefore, 
an  afterburner  operated  at  700  °C  (1.300 
'F).  a  baghouse.  and  fluxing. 

To  comply  with  a  standard  based  on 
the  MACT  floor  for  existing  sources,  five 
smelters  would  have  to  upgrade  their  air 
pollution  controls.  Physical  upgrades 
would  include  the  installation  of 
afterburners  at  three  smelters.  Other 
upgrades  required  at  four  smellers 
would  be  increased  afterburner 
temperature,  which  would  require  an 
increase  in  natural  gas  consumption 
Total  estimated  capital  costs  for 
upgrades  at  the  smelters  requiring  new 
afterburners  would  be  about  S810.000. 
Total  annualized  costs  would  be 
5590,000—5120.000  for  capital  rec  overy 
and  5470.000  for  increased  fuel  costs 
and  other  operating  expenses  to  operate 
all  afterburners  at  700  °C  (1,300  "F). 

Installing  the  proposed  .MACT  floor 
controls  at  all  existing  blast  furnace 
facilities  would  reduce  organic  HAP 
emissions  by  580  Mg/yr  (640  tpv)  All 
blast  furnace  facilities  currently  have 
baghouses  and  perform  fluxing,  so  there 
would  be  no  reductions  in  metal  HAP 
or  HCI/C1.1  emissions  and  no  associated 
cost  impacts.  Emissions  of  THC  and  CO 
would  also  be  reduced  bv  about  2.700 
Mg/yr  (3,000  tpy)  and  32,000  Mg/vr 
(35.000  tpy),  respectivelv. 

There  is  one  control  option  more 
stringent  than  the  controls  in  the  floor 
for  existing  sources.  That  option  is  to 
raise  the  afterburner  temperature  f.'-om 
700  to  870  "C  (1.300  to  1 .600  T)— 
effectively  adopting  the  same  controls 
for  existing  sources  as  the  new  source 
MACT.  The  EPA  evaluated  the 
incremental  impacts  of  selecting  an 
afterburner  at  870  °C  (1.600  °F)  as  the 
technological  basis  for  controlling 
existing  sources.  Physical  upgrades 
would  include  the  installation  of  new 
afterburners  at  seven  smelters,  and  other 
upgrades  would  include  increased 
natural  gas  consumption  at  all  but  one 
smelter. 


Total  capital  a.nd  annuai/zcd  cost<  f.>r 
upgrades  at  blast  furnace  smelters 
would  nearly  triple  under  the  more 
stringent  option.  Estimated  total  csp:i.,l 
costs  would  increase  bv  Sl.700.0C0  to 
52,300,000  (at  870  'C)  relative  to  the 
floor  level  of  control,  ar.d  ar.niialized 
costs  would  increase  by  Si. 100.000  to 
51,700.000.  The  increased  cr.<;s  vvuold 
lead  to  an  increase  in  adverse  econon;»r, 
impacts.  Under  the  more  strinpent 
option,  7  blast  furnace  smelters  w  ouM 
be  significantly  impacted,  compared  to 
5  smelters  under  the  \IACT  floor 
option.  The  two  additional  smellers  that 
are  significantly  impacted  are  opersiing 
smelters. 

Under  the  more  stringent  option, 
organic  HAP  emissions  et  blast  furnat  e 
smelters  would  decrease  an  edditional 
110  Mg/yr  (120  tpy).  compared  to  an 
emissions  reduction  of  560  Mg/yr  (640 
tpy)  under  a  standard  based  on  ihe  floor. 
Emissions  of  THC  and  CO  would 
decrea.se  by  an  additional  500  Mg/vr 
(550  tpy)  and  21,000  .Mg/vr  (23  000  tpy). 
respectively,  compared  to"  initial 
reductions  of  2.700  Mg/vr  and  32.000 
Mg/yr  under  a  standard  based  on  the 
floor.  The  incremental  cost-effectuenpss 
of  organic  HAP  reductions  would  be 
SlO,000/.Mg  (S9,100/ton)  under  the  more 
stringent  option. 

In  light  of  the  cost  and  economic 
impacts  and  the  HAP  reductions 
achievable,  the  EPA  has  concluded 
(subject  to  comment)  that  adoption  of 
this  more  stringent  (above  the  MACT 
floor)  option  as  the  basis  for  standards 
for  existing  blast  furnace  smellers  is 
unreasonable.  Therefore,  the 
technological  basis  for  the  proposed 
standards  for  existing  blast  furr.aces  is 
an  afterburner  at  700  'C  (1.300  T).  a 
baghouse,  and  fluxing  or  a  scrubber. 
The  EPA  is  aware,  however,  that  this 


proposal  permits  organic  HAP 
emissions  at  the  eight  facilities  with 
blast  furnace-only  configurations  to 
remain  significantly  higher  than  the 
organic  HAP  emissions  resulting  from 
other  configurations.  Further,  the  EPA 
recognizes  that  additional  rediitticns 
are  tixhnically  feasibK:  at  these 
locations  if  the  afterburner  tempt  raturts 
are  raised.  The  EPA  requests  comment 
on  how  consideration  of  the  liilferentii-.l 
impacts  and  environmental  justice 
should  be  incorporated  in  the  final 
MACT  determination.  The  EPA 
specifically  requests  comment  0.-.  the 
decision  to  establish  proposed  standards 
at  the  MACT  fioor  for  the  blast  furnace- 
only  smelting  configuration 

c.  Rotary  and  Reverberatory  Furnaie 
Configurations.  Control  measures 
currently  in  use  to  control  furnace 
emissions  at  rotary  furnace  and 
reverberatory  furnace  facilities  are 
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is  necessary. 

Six  smelters  operate  eit 
reverberatory  furnace  con 
The  best-controlled  furnace 
performing  five  furnaces 
to  control  metal  HAP's  an 
or  fluxing  to  control  HCl/<J:i 
Consequently,  the  comb 
controls  constitutes  the  M 
both  new  source  and  exis 
Because  there  are  no  contijol 
available  for  consideratior 
stringent  than  the  control 
for  new  or  existing  source  ; 
technological  basis  selecte  d 
proposed  standards  for 
reverberatory  furnaces  is  a 
controlling  metal  HAP's 
or  P.ux  addition  for  contro 

Under  this  selection  of 
and  existing  sources,  two 
would  have  to  upgrade  th( 
pollution  controls  to  some 
increasing  the  amount  of  f 
added  to  their  furnaces.  N 
would  be  incurred;  total 
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emissions  would  be  red 
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configuration  currently  ha 
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d.  Electric  Furnace  Con 
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Consequently,  a  baghouse  constitutes 
the  floor  for  both  new  source  and 
existing  source  MACT  for  controlling 
metal  HAP's.  Because  there  are  no 
available  control  options  more  stringent 
than  a  baghouse.  the  proposed  MACT 
for  new  and  existing  sources  is  a 
baghouse.  Because  this  furnace  already 
has  a  baghouse.  no  upgrades  in  air 
pollution  controls  are  needed  a.nd  there 
would  be  no  emission  reductions  or  cost 
impacts  associated  with  the  proposed 
standard. 

2.  Selection  of  MACT  for  Proces* 
Fugitive  Sources 

Process  fugitive  sources  are  similar  in 
emissions  characteristics  and  control 
technology  across  all  secondary  lead 
smelters,  regardless  of  smelting  furnace 
configuration.  Therefore,  there  was  no 
need  to  distinguish  among  process 
furnace  configurations  when  developing 
the  standards  for  process  fugitive 
sources.  The  entire  population  of 
secondary  lead  smelters  was  used  in 
determining  MACT  floor  levels  of 
control  for  new  and  existing  sources. 

The  four  types  of  process  fugitive 
sources  being  regulated  are  smelting 
furnace  charging  and  tapping  locations, 
flue  dust  agglomerating  furnaces, 
refining  kettles,  and  dryers.  All  of  these 
are  sources  of  metal  HAP's  and  are 
typically  controlled  by  hoods  ventilated 
to  baghouses. 

The  proposed  equipment 
specifications  for  the  design  and 
operation  of  capture  hooding  and 
ventilation  for  process  fugitive  sources 
are  adapted  from  the  Occupational 
Safety  and  Health  Administration's 
(OSHA's)  "Cooperative  Assessment 
Program  Manual  for  the  Secondary  Lead 
Smelter  Industry"  (Docket  No.  A-92-43. 
Item  No.  II-I-16).  The  OSHA  manual 
specifies  that  process  fugitive  sources 
should  be  controlled  by  an  enclosure- 
type  hood  that  is  ventilated  so  that  a 
minimum  face  velocity  is  achieved. 
Face  velocity  is  the  velocity  at  which  air 
is  drawn  into  a  hood  and.  along  with 
hood  t>'pe.  is  n  primary  factor  in  hood 
capture  efficiency.  The  minimum 
recommended  face  velocity  varies  by 
source  type,  but  is  generally  about  110 
m/min  (350  fpm).  These  controls 
represent  state-of-the-art  ventilation 
practices  to  protect  workers  by 
promoting  effective  capture  and 
ventilation  of  process  fugitive 
emissions. 

The  OSHA  manual  was  developed  in 
1983  through  a  cooperative  effort  by 
government,  industry,  and  labor  in 
response  to  the  occupational  health 
standard  for  lead  (29  CFR  1910.1025). 
which  requires  that  employers  in  the 
secondary  lead  smelting  industry 


implement  controls  to  reduce  employee 
exposure  to  lead.  The  manual  was 
prepared  to  assist  employers  and 
employee;s  in  identifying  and 
implementing  the  best  controls  that 
were  recognized  as  technological  I  v 
feasible. 

Based  on  observations  at  operating 
secondary  lead  smelters,  the  EPA 
believes  that  the  capture  and  ventibtion 
systems  installed  and  operated  at 
secondary  lead  smelters  are  designed 
and  operated  in  accordance  with  the 
specifications  contained  in  the  OSHr 
cooperative  assessment  program 
manual.  These  controls  consequently 
establish  the  MACT  floor.  Therefore,  the 
EPA  is  proposing  to  incorporate  these 
specifications  into  the  proposed  M.'^CT 
for  new  and  existing  process  fugitive 
sources. 

a.  Smelting  Furnace  Charging  and 
Tapping.  Smelting  furnace  charging  anri 
tapping  are  sources  of  metal  HAP's. 
Blast  furnace  charging  can  also  be  a 
source  of  organic  HAP's.  With  one 
exception,  all  furnace  charging  and  lead 
tapping  and  slag  tapping  locations  on  44 
smelting  furnaces  are  enclosed  in  a 
hood  and  captured  emissions  are 
ventilated  to  a  baghouse  for  the  control 
of  metal  HAP's.  One  blast  furnace  has 
no  hooding  or  ventilation  on  the 
charging  chute.  Consequently,  the 
MACT  floor  for  existing  sources  is 
hooding  and  ventilation  to  a  baghouse 
for  the  control  of  metal  HAP's.  There  are 
no  control  options  above  the  MACT 
floor,  so  the  floor  is  the  proposed  MACT 
for  both  existing  and  new  sources.  The 
OSHA  manual  recommends  an 
enclosure-type  hood  with  a  minimum 
face  velocity  of  110  m/min  (350  fpm)  for 
these  emission  points.  The  manual  also 
recommends  a  similar  hood  for  tlie 
transition  piece  on  rotary  furnaces. 

The  proposed  MACT  to  control 
organic  HAP  emissions  from  blast 
furnace  charging  is  a  hood  over  the 
charging  chute  with  a  ventilation  flow 
rate'that  is  properly  balanced  against  the 
primary  exhaust  flow  rate  from  "lie 
furnace.  The  two  flow  rates  are  bdlanced 
to  minimize  the  escape  of  primary 
exhausts  and  organic  HAP's  to  the 
furnace  charging  hood. 

b.  Agglomerating  Furnaces. 
Agglomerating  furnaces  are  sources  of 
metal  HAP's.  They  are  used  at  nine 
smelters  and  all  are  hooded  and 
ventilated  to  a  baghouse.  Therefore,  the 
MACT  floor  for  existing  sources  is  a 
hood  with  ventilation  to  a  baghouse. 
There  are  no  control  options  above  the 
MACT  floor,  so  the  MACT  floor  is  the 
basis  for  the  proposed  MACT  for  both 
new  and  existing  sources.  The  OSHA 
manual  recommends  an  enclosure-type 
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hood  with  a  minimum  face  velocity  of 
110  m/min  (350  fpm). 

c.  Refining  Kettles.  Refining  kettles  are 
sources  of  metal  HAP's.  There  are  about 
170  refining  kettles  and  they  are  hooded 
and  ventilated  to  baghouses  at  all  but 
three  smelters;  three  smelters  use  wet 
scrubbers  instead  of  baghouses. 
Baghouses  typically  offer  greater  control 
of  metal  HAP's  than  wet  scrubbers. 
Therefore,  the  MACT  floor  for  existing 
sources  is  a  hood  and  ventilation  to  a 
baghouse.  There  are  no  control  options 
above  the  MACT  floor,  so  the  MACT 
floor  is  the  basis  for  the  proposed  MACT 
for  both  new  and  existing  sources.  The 
OSHA  manual  recommends  enclosure- 
type  hoods  with  minimum  face 
velocities  of  75  m/min  (250  fpm)  and 
flow  rates  of  at  least  60  m^/min  per  m^ 
(200  acfm/ft^)  of  the  surface  area  of  the 
kettle's  contents. 

d.  Dryers.  Drjers  are  sources  of  metal 
HAP's.  They  are  currently  in  use  at  six 
smelters  to  remove  moisture  from 
materials  just  prior  fo  charging  them  fo 
reverberatory  smelting  furnaces.  Each 
drjer  has  a  transition  piece  between  the 
dryer  cylinder  and  the  furnace  feed 
chute,  these  transition  pieces  on  all 
dryers  are  hooded  and  ventilated  to  a 
baghouse.  The  MACT  floor  fbr  both 
existing  and  new  dryers  is,  therefore, 
hoods  over  the  transition  pieces  with 
ventilation  to  a  baghouse.  There  are  no 
control  options  above  the  MACT  floor, 
so  the  MACT  floor  is  the  basis  for  the 
proposed  MACT  for  both  new  and 
existing  sources. 

The  OSHA  manual  does  not  contain 
recommendations  for  dryers,  but  the 
transition  piece  on  a  dryer  is  analogous 
to  the  transition  piece  on  a  rotary 
smelting  furnace,  for  which  the  manual 
recommends  an  enclosure-type  hood 
with  a  face  velocity  of  at  least  110  m/ 
niin  (;;->.■.  fpm).  The  proposed  MACT 
includes  these  specifications. 

3.  Impacts  of  Proposed  Standards  for 
Process  Fugitive  Sources 

There  are  no  controls  more  stringent 
than  those  established  by  the  MACT 
floor  described  above  for  process 
fugitive  sources.  Therefore,  the  EPA  is 
proposing  standards  for  process  fugitive 
sources  that  correspond  to  the  .MACT 
floor. 

One  smelter  would  be  required  to 
upgrade  its  process  fugitive  controls  by 
adding  a  hood  over  its  blast  furnace 
charging  chute.  The  estimated  capital 
and  annualized  costs  to  enclose  and 
ventilate  this  one  source  would  be 
S47,000  and  54,400.  respectively.  The 
estimated  pollutant  reduction  would  be 

I  -26  Mg/vr  (29  tpy)  of  metal  HAP's. 

!      Another  smelter  would  be  required  to 
balance  existing  ventilation  air  at  the 


blast  furnace  charging  chute  to  preclude 
the  inadvertent  collection  of  process 
gases  that  contain  organic  HAP's.  The 
potential  emission  reductions  at  the  one 
smelter  at  which  organic  HAP  process 
emissions  were  detected  in  the  charging 
hood  e.xhaust  air  would  be  about  50  Mg/ 
yr  (55  tpy). 

The  EPA  has  no  data  on  the 
performance  of  the  wet  scrubbers  being 
used  to  control  the  refining  kettle 
emissions  at  three  smelters.  The  MACT 
floor  for  refining  kettles  is  hooding  and 
ventilation  to  a  baghouse,  and 
baghouses  are  generally  more  efficient 
than  scrubbers  in  controlling  metal 
HAP's.  However,  refining  kettles  are 
very  similar  to  scrap  melting  operations 
at  battery  manufacturing  facilities.  Data 
from  the  latter  that  are  controlled  by  wet 
scrubbers  indicate  that  refining  kettles 
controlled  by  wet  scrubbers  should  be 
able  to  achieve  a  lead  limit  that  is  based 
on  the  performance  of  a  baghouse 
(Docket  No.  A-92-43,  Item  No.  II-A-8). 
Therefore,  it  should  not  be  necessary  to 
replace  the  existing  wet  scrubbers  with 
baghouses  and  there  should  be  no 
associated  cost  impacts. 


4.  Selection  of  MACT  for  Fugitive  Dust 
Sources 


Fugitive  dust  sources  are  similar  in 
emissions  characteristics  and  control 
technology  for  all  smelters,  regardless  of 
smelting  furnace  configuration. 
Therefore,  there  was  no  need  to 
distinguish  among  furnace 
configurations  when  developing  the 
standards  for  fugitive  dust  sources.  The 
entire  population  of  23  secondary  lead 
smelters  was  used  to  determine  the 
MACT  floors  for  new  and  existing 
fugitive  dust  sources. 

The  four  areas  of  fugitive  dust  sources 
being  regulated  are  battery  breaking 
areas,  furnace  and  refining  and  casting 
areas,  materials  storage  and  handling 
areas,  and  plant  roadways. 

Controls  for  fugitive  dust  sources 
include:  (1)  Paving  all  areas  subject  to 
vehicle  traffic  fo  facilitate  the  removal  of 
accumulated  dust,  (2)  periodic  cleaning 
of  all  paved  areas  to  remove  deposited 
dust  and  prevent  its  re-enfrainmenf  or 
transfer  to  other  areas  by  vehicle  traffic, 
(3)  vehicle  washes  at  exits  from 
materials  storage  and  handling  areas  fo 
prevent  carry-out  of  metal  H.AP-bearing 
residues  and  dust,  (4)  wetting  or  use  of 
chemical  surfactants,  binding  agents,  or 
sealers  on  storage  piles  coupled  with 
partial  or  total  enclosures  to  limit  wind 
erosion  and  the  generation  of  dust 
associated  with  materials  storage  and 
handling,  and  (5)  ventilating  total 
enclosures,  where  used,  fo  a  baghouse 
or  equivalent  device  fo  capture  airborne 
(lust. 


Total  enclosure  of  a  fugitive  dust 
source  and  ventilation  of  the  enclosure 
to  a  control  device  may  at  first  appear 
to  be  the  most  effective  means  of 
controlling  fugitive  dust  emissions 
However,  the  EPA  has  determined  fro.m 
observations  of  operating  smelters  and  a 
technical  analysis  of  fugitive  dust 
control  measures  applicable  to  this 
source  category  that  pariial  enclosures 
with  appropriate  wetting  end  pavement 
cleaning  cost  much  less  and  are  equally 
effective  in  controlling  fugitive  dust 
emissions  when  coupled  with 
monitoring  and  recordkeeping  fo  ensure 
these  activities  are  performed  (Docket 
No.  A-92-43,  Item  No.  II-B-28) 

It  should  be  noted  that  existing  Clean 
Water  Act  effluent  limitation  guidelines 
already  provide  discharge  allowances, 
based  on  technology-based  controls,  for 
pollutants  in  the  wastewater  generated 
from  facility  wash  down  and  truck 
washing.  This  proposed  regulation 
should  not  require  any  amendments  to 
those  standards.  (See  40  CFR  421. 
subpart  M). 

a.  Battery  Breaking  Area.  At  least  nine 
smelters  control  fugitive  dust  emissions 
from  the  battery  breaking  area.  Controls 
include  partial  or  total  enclosures, 
vacuum  or  powerwashing  systems,  and 
the  wetting  of  storage  piles.  Therefore, 
these  controls  are  the  MACT  floor  for 
existing  sources.  Because  there  exists  no 
more  stringent  controls  that  are 
demonstrated  for  the  battery  breaking 
area,  these  floor  level  controls  are  the 
proposed  MACT  for  existing  sources 
and  are  also  the  proposed  KVKCT  for 
new  sources.  An  equivalent  alternative 
technology  is  fo  totally  enclose  the  area 
and  ventilate  the  entire  building  or 
enclosure  volume  to  a  baghouse. 

b.  Furnace  and  Lead  Bffming  and 
Casting  Areas.  A:  least  12  smellers 
either  totally  enclose  the  furnace  and 
lead  refining  and  casting  areas  and 
ventilate  the  enclosure  fo  a  baghouse.  0; 
partially  enclose  this  area  on  at  least 
three  sides  and  vacuum  or  powerivnsh 
the  pavement.  The  remaining  s.-ne iters 
use  some,  but  not  all,  of  these 
techniques.  Therefore,  partial  enclo'iirr 
coupled  with  pavement  cleaning 
(vacuuming  or  powerwashing)  or  tofal 
enclosure  ventilated  to  a  baghouse  is  the 
MACT  floor  for  existing  source* 
Because  no  more  stringent  controls  are 
available,  these  floor  level  controls  are 
the  propo.sed  MACT  for  existing  sources 
and  are  also  the  proposed  MACT  for 
new  sources. 

c.  Materials  Storage  and  Honaiim: 
Areas.  At  least  12  smelters  have  phC. d 
the  materials  storage  and  handling 
areas,  operate  vehicle  washes  af  oits 
from  these  areas,  and  either  loially 
enclose  the  area  and  ventilate  the 
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enclosure  to  a  baghouse  o 
enclose  the  storage  piles 
wetting  or  other  dust  sup{ 
techniques  on  the  storage 
remaining  smelters  use 
all,  of  these  techniques, 
vehicle  washes,  paving, 
partial  enclosure  coupled 
suppression  or  total  encio 
baghouse  is  the  MACT  fl 
sources.  Because  no  more 
controls  are  available 
controls  are  the  proposed 
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MACT  for  new  sources 

d.  Roadways.  At  least  If 
have  paved  their  roadway 
periodically  clean  the  pav 
vacuuming  or  powerwash 
these  controls  are  the  M. 
existing  sources.  Because 
stringent  controls  are  avai 
floor  level  controls  are  the 
MACT  for  existing  source; 
proposed  MACT  for  new  s  o 

5.  Impacts  of  Proposed  Stc  adards  for 
Fugitive  Dust  Sources 

The  EPA  is  proposing 
floors  should  serve  as  the 
proposed  standards  for  fuj 
sources  because  there  are  i 
control  technologies  more 
the  MACT  floors.  Each  sm 
required  to  develop  an  SO  ' 
describes  how  it  will  use  ffl 
controls  to  limit  fugitive  d 
and  operate  according  to  t 
all  times. 

Thirteen  smelters  woulc 
to  upgrade  their  fugitive  d 
and  practices  to  meet  the 
control  in  the  proposed 
smellers  would  need  to  p 
vacuum  systems  and  a 
labor  hours  to  operate  ther  i 
snielters  that  already  oper 
would  need  to  increa.se  th« 
the  vacuum.s  to  clean  arldi 
not  currently  vacuumed  o 
implementing  some  form 
suppression  practices  in 
storage  area. 

The  capital  costs  of  ad 
proposed  standards  would 
S  190.000  for  the  purcha.se 
four  smelters.  The  total  an: 
would  be  SnO.OOO.  which 
annualized  cost  of  the  new 
operating  labor  foradditio 
vacuuming,  and  the  cost  o 
water  (including  treatment 
^  uppression.  The  estim.atoc 
reductions  would  be  23  M 
of  metal  HAPs.  The  dust  cb 
the  additional  vacuum  swt;  ■ 
nth'jr  fugitive  dust  controls 
recycled  back  into  the  sme 
to  recover  the  lead  content 
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partially  there  would  be  no  significant  costs 

use  incurred  for  the  management  of  the 

captured  fugitive  dust. 

D.  Selection  of  the  Format  for  the 
Proposed  Standards 

Several  formats  were  considered  to 
implement  the  control  techniques 
selected  as  the  basis  for  the  proposed 
standards.  These  include  emission 
standards  in  a  variety  of  format  options, 
as  well  as  design,  equipment,  work 
practice,  and  operational  standards. 
Section  112(d)  of  the  Act  requires  the 
Administrator  to  prescribe  emission 
smelters  standards  for  HAP  control  unless,  in  the 

and  Administrator's  judgement,  it  is  not 

ment  by  feasible  to  prescribe  or  enforce  emission 

ng.  Therefore,     standards. 

floor  for  Section  112(h)  defines  two  conditions 

o  more  under  which  it  is  not  feasible  to 

able,  these  prescribe  or  enforce  emission  standards: 

proposed  (1)  If  the  HAP  cannot  be  emitted 

and  also  the       through  a  conveyance  device  designed 
urces.  and  constructed  to  emit  or  capture  the 

HAP.  or 

(2)  if  the  application  of  measurement 
methodology  to  a  particular  class  of 
sources  is  not  practicable  because  of 
technological  or  economic  limitations.  If 
it  is  not  feasible  to  prescribe  or  enforce 
emission  standards,  then  the 
Administrator  may  instead  promulgate 
equipment,  work  practice,  design,  or 
operational  standards,  or  a  combination 
thereof. 

Format  options  for  numerical 
emission  standards  or  limits  include 
mass  concentration  (mass  per  unit 
volume),  volume  concentration  (volume 
per  unit  voliune).  mass  emission  rate 
(mass  per  unit  time),  process  emission 
rate  (mass  per  unit  of  production  or 
other  process  parameter),  and  percent 
reduction. 

1.  Process  Emission  Sources 

The  EPA  is  proposing  numerical 
emission  stcindards,  expressed  as  mass 
or  volume  concentrations,  for  lead. 
THC.  and  HCl/Ch  emissions  from 
smelting  furnaces.  As  noted  in  section 
II. D  of  this  preamble,  lead  and  THC 
ing  the  have  been  selected  as  surrogates  for 

be  about  metal  HAPs  and  organic  HAP's. 

f  vacuums  at     respectively, 
ualcost  Baghoases  constitute  the 

includes  the       technological  basis  for  the  MACT 
vacuums.  standards  proposed  to  limit  metal  HAP 

al  emissions  from  smelting  furnaces, 

additional         Because  of  the  physical  mechanism  bv 
fur  wet  which  baghouses  operate,  thev 

emission  characteristically  achieve  a  constant 

/yr  (25  tpyl        outlet  concentration  independent  of  the 
llected  by  inlet  concentration  or  loading. 

pers.and  Tempering  air  is  introduced  before  the 

would  be  baghouse  at  some  smelters  to  cool 

ting  furnace       furnace  process  emissions  and  control 
Therefore.         baghouse  temperature,  but  this  dilution 
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prior  to  the  baghouse  does  not  affect 
outlet  concentrations  or  baghouse 
performance.  Dilution  with  ambient  air 
between  the  control  device  and  an 
emission  monitoring  or  testing  point  is 
prohibited  under  section  63.4  of  the 
General  Provisions. 

Other  format  options  considered 
included  mass  rate  (kg/hr).  a 
production-based  emission  rate  (kg/Mg 
of  furnace  charge),  and  percent 
reduction.  The  EPA  is  not  proposing  the 
mass  emission  rate  format  (kg/hr) 
because  it  cannot  account  for 
differences  in  actual  emission  rates 
between  different  size  smelting 
furnaces.  The  production-based 
emission  rate  format  is  not  proposed 
because  production  rate  is  difficult  to 
measure  over  short  periods  and  the 
mass  emission  rate  from  a  baghouse  may 
not  correlate  well  with  production  rate 
during  an  emissions  test.  The  EPA  is  not 
proposing  the  percent  reduction  format 
because  baghouses  are  constant  outlet 
devices,  causing  removal  efficiency  to 
vary  with  inlet  loading.  In  addition,  this 
format  would  require  simultaneous 
testing  at  inlet  and  outlet  locations, 
which  would  subject  smelters  to 
unnecessary  additional  testing  costs. 
Consequently,  the  EPA  is  proposing  a 
concentration  limit  for  lead  reflecting 
performance  of  a  properly  operated 
baghouse. 

The  format  the  EPA  is  proposing  for 
the  THC  emission  standard  is 
concentration  expressed  in  ppmv  as 
propane,  corrected  to  a  constant  CO: 
concentration.  The  correction  to  a 
constant  CO2  concentration  accounts  for 
any  dilution  due  to  blending  with 
process  fugitive  emission  streams  prior 
to  discharge  to  the  atmosphere. 
Alternative  formats  that  were  evaluated 
but  not  selected  were  mass  emission 
rate,  production-based  emission  rate, 
and  percent  reduction. 

The  format  of  tiie  proposed  HCl/Cb 
standard  is  concentration  expressed  as 
mg/dscm  and  corrected  to  a  constant 
CO;  concentration  to  account  for 
dilution  from  combined  process  fugitive 
streams.  Format  options  examined  but 
not  selected  for  the  HCi.'Clj  emission 
standard  include  mass  emission  rate, 
production  based  em.ission  rate,  and 
percent  reduction. 

For  both  the  THC  and  HCI/CI2 
emission  standards,  the  kg/hr  mass 
emission  format  was  not  proposed 
because  it  does  not  account 
appropriately  for  size  differences  among 
smelting  furnaces.  The  EPA  is  not 
proposing  the  production-based 
emission  rate  format  because  of  the 
difficulty  in  establishing  relationships 
between  emissions  and  production  or 
process  parameters  during  the  short 
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time  period  of  an  emissions  test.  The 
percent  reduction  format  is  not 
proposed  because  there  is  often  no 
suitable  inlet  location  for  testing.  In 
audition,  even  if  a  suitable  test  location 
were  available,  this  format  requires 
simultaneous  inlet  and  outlet  testing, 
which  would  subject  smelters  to 
unneccssar}'  additional  testing  costs. 

The  measured  THC  and  HCl/Cl. 
concentrations  would  be  corrected  to  a 
constant  CO2  concentration  of  4  percent 
to  account  for  dilution  from  tempering 
air  or  from  combined  process  fugitive 
emission  sources.  The  measured  THC  or 
UCI/CI2  concentration  would  be 
multiplied  by  a  correction  factor 
determined  by  dividing  4  percent  COj 
by  the  CO;  measured  during  the 
compliance  test.  If  the  measured  CO2 
concentration  is  less  than  0.4  percent, 
then  a  maximum  correction  factor  of  10 
would  be  used.  A  cap  on  the  correction 
factor  was  selected  because  the  relation 
between  the  correction  factor  and  the 
measured  CO2  concentration  is  non- 
linear and  the  correction  factor  becomes 
unreasonably  high  at  a  CO2 
concentration  below  0.4  percent. 
Furthermore,  the  proposed  method  for 
measuring  CO2  (EPA  reference  method 
3B)  is  only  accurate  to  within  0.2 
percent  CO2. 

A  cap  on  the  correction  factor  will  not 
bias  compliance  calculations  towards 
less  stringent  enforcement  of  the  THC  or 
HCI/CI2  emission  standards.  It  is 
unlikely,  because  of  the  economic  cost 
of  moving  such  a  large  volume  of  air, 
^  that  any  smelter  would  attempt  to  dilute 
a  process  emission  stream  more  than  10 
times  above  the  level  needed  for  normal 
gas  stream  conditioning. 

2.  Process  Fugitive  Sources 

The  proposed  standards  for  process 
fugitive  emissions  would  require:  (1) 
Proper  capture  of  process  fugitive 
emissions,  and  (2)  control  or  de.struction 
of  ;he  captured  emissions.  Equipment 
specifications  (i.e..  requirements  for 
hoods  with  specified  face  velocities)  are 
proposed  to  ensure  that  emissions  from 
process  fugitive  sources  are  effectively 
captured  and  conveyed  into  a  duct  that 
can  be  directed  to  a  control  device. 

Numerical  emission  limits  are  being 
proposed  to  judge  the  perforniance  of' 
the  control  device.  A  numerical 
emission  limit  (mg/dscm)  for  lead 
compounds,  as  a  surrogate  for  metal 
HAP's,  is  proposed  for  the  control 
device  that  collects  the  captured  process 
fugitive  emissions  (e.g..  the  sanitary 
baghouse).  A  mass  rate  (kg/hr)  THC 
emission  limit,  as  a  surrogate  for  organic 
HAP's.  is  being  proposed  for  emissions 
from  blast  furnace  charging.  A 
concentration  THC  limit  was  considered 


but  is  inappropriate  because  of  the 
variability  among  smelters  in  the 
quantity  of  ventilation  air  applied  at 
furnace  charging  locations  and  the 
frequent  mixing  of  furnace  charging  air 
with  ventilation  air  from  other  process 
fugitive  sources,  such  as  furnace  tapping 
locations  and  refining  kettles. 

The  THC  limit  on  blast  furnace 
charging  would  apply  only  if  the 
charging  process  fugitive  emissions  are 
discharged  through  a  separate  stack 
from  the  process  emissions.  The  facility 
operator  would  not  need  to  demonstrate 
compliance  with  the  THC  emission 
standard  for  process  fugitive  charging 
emissions  if  two  conditions  exist:  (1) 
The  ventilation  air  from  the  hood  and 
the  process  exhaust  gases  are  combined 
and  discharged  through  a  common 
stack,  and  (2)  compliance  with  the  THC 
emission  limit  for  process  sources  is 
determined  dov\-nstream  from  the  point 
at  which  the  charging  ventilation  air 
and  process  source  exhaust  are 
combined.  In  this  case,  compliance  with 
the  THC  limit  for  process  sources  would 
be  sufficient  to  confirm  that  process 
emissions  are  not  escaping  into  the  blast 
furnace  charging  hood  and  that  all 
organic  HAP  emissions  are  being 
properly  controlled. 

3.  Fugitive  Dust  Sources 

Work  practice  standards  are  being 
proposed  to  control  fugitive  dust 
sources,  as  allowed  under  section  112(h) 
of  the  Act.  Because  of  their  nature, 
fugitive  dust  emissions  can  not  be 
captured  and  subsequently  discharged 
through  a  stack,  vent,  or  other 
conveyance.  Consequently,  the  use  of 
conventional  stack  sampling  methods 
are  not  practical  or  feasible.  The 
proposed  work  practice  standards 
would  also  require  the  development  of 
a  sile-speci.'lc  SOP  manual  that 
describes  the  steps  that  would  be  taken 
to  limit  fugitive  dust  emissions  f.-om  all 
affected  sources.  The  controls  included 
in  the  SOP  manual  must  be  equivalent 
to  tho.se  specified  in  the  proposed 
regulation. 

E.  Srh'"t!OTi  of  Emission  Limits  and 
Equipment  and  Work  Practice 
Standards  for  New  and  Existing  Sources 


The  proposed  emission  limits  for 
lead,  THC,  and  HCI/CI2  are  based  on 
emissions  data  collected  by  the  EPA 
primarily  through  an  emission  source 
testing  program  conducted  at  several 
well-controlled  secondary  lead  smelters. 
The  purpose  of  the  testing  program  was 
to  evaluate  the  performance  of 
candidate  MACT  systems  and  to 
establish  appropriate  and  corresponding 
limits. 


Prior  to  the  EPA  testing  program, 
compliance  test  data  and  emissions  data 
from  previous  EPA  studies  of  the 
secondary  lead  smelting  industn,'  were 
collected  and  reviewed^  These  data  were 
mostly  for  criteria  pollutants  (PM.  lead, 
and  SO:)  and  included  insufHcient  data 
for  metal  HAP's,  organic  HAPs.  or  HCl/ 
CI2  to  accurately  estimate  baseline 
emissions  and  to  establish  emission 
limits.  Therefore,  the  EPA  testing 
program  was  initiated  to  collcnrt 
additional  data  on  HAP  emissions  and 
on  surrogates  that  are  strongly 
correlated  with  HAP  emissions. 

The  EPA  testing  was  conducted  at  six 
facilities:  a  collocated  reverberator)/ 
blast  furnace  facility,  a  rotar>'  furnace- 
only  facility,  a  re verberaton,-  furnace- 
only  facility,  and  three  blast  furnace 
facilities.  These  facilities  were  selected 
for  testing  because  they  were 
representative  of  other  facilities  with 
similar  furnace  configurations  and 
because  each  facilitv  had  controls  for 
organic  HAP's,  metal  HAP's.  and  HCl/ 
CI2  that  represented  the  MACT  floor 
controls. 

Complete  results  of  the  testing 
program  and  their  analyses  are 
summarized  in  chapter  3  and  appendix 
A  of  the  BID.  The  derivation  of  the 
proposed  emission  limits  for  process 
and  process  fugitive  sources  is 
described  in  more  detail  in  Docket  No 
A-92-43.  Item  No.  II-B-32. 

1.  Process  Sources 

Emission  limits  for  process  sources 
were  developed  from  EPA  test  data  for 
lead  and  THC  (surrogates  for  metal 
HAP's  and  organic  HAP's.  respectively) 
and  for  HCl/Clj. 

a.  Lead  Emission  Limit.  The  proposed 
lead  emission  lihnit  was  selected 
primarily  on  the  basis  of  the  results  of 
EPA-sponsored  tests  of  smelting 
furnaces  controlled  by  well-maintained 
and  well-operated  baghouses.  The  EPA 
tested  three  baghousrs  used  to  control 
furnace  exhausts  from  a  blast  furnace,  a 
combined  reverberator\'/blast  furnace, 
and  a  rotar>'  furnace.  The  baghouse  on 
the  blast  furnace  also  treated  ventilation 
air  from  furnace  charging  and  lead  and 
slag  tapping.  Three  sample  rims  using  . 
EPA  reference  method  12  wc.'e 
conducted  at  the  outlet  of  each 
baghouse  to  quantify  lead  emis-iions. 

The  ave.'-age  lead  concentration  fro.m 
each  baghou.se  ranged  from  0.60  to  0  70 
mg/dsrm  (0.00026  to  0.00031  gr/'dscf). 
The  average  lead  concentration  for  all 
three  baghouses  tested  (total  of  nine 
sample  runs)  was  0.66  mg/dscm 
(0.00029  gr/dscf).  Individual  runs 
ranged  from  0.28  mg/dscm  to  1.03  mg/ 
dscm. 
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A  statistical  analysis  of  the  variability 
in  the  process  baghouse  data  was 
performed.  The  analysis  inhf  rently 
accounts  for  variability  in  enr  issions 
from  well-operated  and  well-  maintained 
baghouses  as  well  as  measurf  menf 
variability.  At  a  95-percenl  cdnfidencc 
level,  lead  emissions  me-isun  d  daring 
subsequent  tests  of  the  same  )aghouses 
could  be  as  high  as  1.3  m(,/d«  cm 
(0.00057  gr/dstf)  with  no  cha  ages  m 
baghouse  operation  or  maintt  nance. 
This  suggests  that  the  propos  !d  lead 
emission  limit  shotild  be  no  twer  than 
1.3  mg/dscm. 

Compliant  s  test  data  code 
other  operating  smelters  wer( 
examined.  These  data,  consis 
individual  compliance  tests 
emissions  from  process  bagh 
ranging  from  0.04  to  4.7  nig/( 
(0.00002  to  0.0021  gr/dscO  a 
that  the  lead  amission  limit 
higher  than  1.3  mg/dscm 

Most  of  the  data  are  distrib 
continuously  at  concentratior 
or  equal  to  1.6  mg/dscm.  The 
of  1.6  mg/dscm  were  measure  d 
smelter  just  after  it  began  ope 
1992.  Close  examination  oft 
greater  than  1.6  mg/dscm  anc 
documentation  provided  the 
comments.  Lead  emissions  of 
dscm  were  measured  in  1988 
smelter  that  has  since  upgrad 
pollution  control  systems.  Th 
emissions  data  greater  than  2. 
were  measured  at  smelters  th;  t 
currently  operating.  The  oper  it 
maintenance  quality  of  the  bafch 
these  latter  smelters  cannot,  t 
be  determined. 

These  compliance  data  ind 
the  lead  emission  limit  shoul 
greater  than  1.6  mg/dscm  but 
2.3  mg/dscm.  Based  on  this  i 
the  EPA  selected  an  emission 
2.0  mg'dscm  (0.00087  gr/dscf 
reasonable  value  between  1.6 
mg/dscm. 

A  complete  and  detailed  pn 
of  the  baghouse  test  data,  botl: 
collected  and  industry-suppli 
included  in  chapter  3  and  a 
of  the  BID.  The  analysis  per 
selecting  the  proposed  lead 
limit  is  described  in  Docket  N 
43.  Item  No.  n-B-32 

The  compliance  data  availa  lie  to  the 
EPA  show  several  smelters  wi  h  lead 
emissions  substantially  lower  han  2  0 
mg/dscm.  Those  data  may  Iea(  to  the 
conclusion  that  the  MACT  flo^  )r 
emission  limit  (based  on  the  a  /erage 
emission  limitation  achieved    y  the 
best-performing  five  sources) ;  hould 
also  be  substantially  lower  tha  n  2.0  mg/ 
dscm.  However,  it  should  be  k  spt  in 
mind  that  these  compliance  d|ta,  like 
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the  EPA  test  data,  were  collected  over  a 
brief  time  period,  i.e.,  three  1-hour  runs. 
Therefore,  these  data  represent  only  a 
"snapshot"  of  the  performance  of  each 
source  and  do  not  necessarily  represent 
an  emission  level  that  can  be 
continuously  achieved  on  a  long-term 
basis  by  the  MACT  floor  control 
technology. 

There  are  variations  in  emissions  over 
time  that  cannot  be  attributed  to 
variation  in  any  particular  furnace  or 
control  device  operating  or  maintenance 
parameter.  This  is  demonstrated,  for 
example,  by  the  variation  in  the 
measurem;mts  observed  over  the  three 
runs  during  a  single  emissions  test.  The 
EPA  took  this  variation  in  emissions 
into  account  when  developing  the 
proposed  emission  limit  of  2.0  mg/dscm 
by  examining  all  of  the  data  that  are 
available  for  smelting  furnaces 
controlled  by  well-operated  and  well- 
maintained  baghouses.  The  proposed 
2.0  mg/dscm  emission  limit  represents 
the  average  of  the  five  best-performing 
sources  adjusted  for  variability  and  it  is 
continuously  achievable  on  a  long-term 
basis  by  a  smelter  controlled  by  a  well- 
operated  and  well-maintained  baghouse. 

b.  THC  Emission  Limits.  The  EPA 
measured  controlled  THC 
concentrations  at  the  following  smelting 
furnace  configurations  with 
corresponding  MACT  controls:  (1)  A 
reverberatory/blast  furnace  combination 
controlled  by  gas  stream  blending  with 
a  combined  exhaust  temperature  of  930 
°C  (1.700  °F):  (2)  a  blast  furnace 
controlled  bv  an  afterburner  operating  at 
700  "C  (1.300  °F);  (3)  a  rotary  furnace 
with  no  add-on  organic  HAP  controls; 
and  (4)  a  reverberatory  furnace  with  no 
add-on  organic  HAP  controls. 

The  THC  concentration  at  each   ' 
smelter  was  measured  using  EPA 
reference  method  25A  and  expressed  as 
an  equivalent  concentratioii  of  propane. 
The  average  COr  concentration  was  also 
measured  as  part  of  the  gas  stream 
analysis  using  EPA  reference  method  3B 
(40  CFR  part  60,  appendix  A).  The 
results  of  this  testing  program  ure 
presented  in  more  detail  in  chapter  3 
and  appendix  A  of  the  BID.  The 
niethodology  for  the  selection  of  the 
THC  limits  is  described  in  more  detail 
in  Docket  No.  A-92-43,  Item  No.  II-B- 
32. 

The  reverberatory/blast  furnace 
configuration  tested  by  the  EPA  was 
controlled  by  blending  the  blast  and 
reverberatory  furnace  gases  and  then 
venting  the  combined  stream  to  an 
afterburner.  The  average  temperature  of 
the  combined  stream  at  the  afterburner 
inlet  was  780  "C  (1,430  °F)  and  the 
average  afterburner  outlet  temperature 
was  940  "C  (1.720  °F).  The  temperature 


range  of  the  afterburner  outlet  was  900 
"C  to  980  "C  (1,650  °F  to  1.800  T).  The 
residence  time  of  the  afterburner  was 
2.5  seconds.  In  this  configuration,  the 
fuel  input  to  the  afterburner  was 
minimal  and  most  of  the  afterburner 
temperature  increase  was  probablv  due 
to  the  fuel  value  of  the  organic 
compounds  in  the  blast  furnace  exhaust. 

At  the  reverberatory/blast  furnace 
smelter,  the  controlled  THC 
measurements  were  made  over  three  3- 
hour  sampling  runs.  The  average  THC 
concentrations  for  the  three  nms  were 
3.0  ppmv,  5.1  ppmv,  and  20  ppmv  at  4 
percent  COj.  The  average  concentration 
for  all  three  runs  was  9.4  ppmv  at  4 
percent  CO2.  The  variation  obsen  ed  in 
THC  concentrations  could  not  be 
correlated  with  any  variation  in  the 
smelting  furnaces  or  combustion 
conditions  during  the  tests  and. 
therefore,  appears  to  be  normal  for  a 
well-controlled  reverberatory/blast 
furnace  configuration.  The  THC 
emissions  limit  selected  for  collocated 
reverberatory/blast  furnaces  is  20  ppmv 
(as  propane  corrected  to  4  percent  CO;), 
which  is  the  highest  THC  concentration 
obtained  during  the  individual  3-hour 
runs.  The  EPA  selected  the  highest  run 
as  the  proposed  THC  limit  to  account 
for  normal  variation  in  THC  emissions. 

The  blast  furnace  tested  by  the  EPA 
was  controlled  by  an  afterburner  with 
an  average  operating  temperature  of  700 
°C  (1.300  "F),  although  during  the  tests 
the  temperature  varied  between  680  and 
730  "C  (1,250  and  1,350  °F),  with  a  few 
short-term  spikes  to  790  "C  (1.450  ^F). 
The  retention  time  of  the  afterburner 
was  2.5  seconds. 

At  the  blast  furnace-only  smelter,  the 
controlled  THC  emissions  were 
measured  over  two  3-hour  runs.  The 
average  THC  concentration  in  the  first 
run  was  300  ppmv  (as  propane, 
corrected  to  4  percent  CO;)  and  the 
average  THC  concentration  duri.'ig  the 
second  run  was  360  ppmv.  The  averace 
afterburner  temperature  during  both 
runs  was  700  'C  (1.300  °F).  The  20- 
percent  difference  in  THC  concentration 
between  the  two  runs  could  not  be 
attributed  to  any  other  smelting  furnace 
or  afterburner  operating  parameter,  so 
the  difference  is  expected  to  represent 
normal  variation  in  THC  emissions  from 
a  well-controlled  blast  furnace  Based 
on  these  tests,  the  EPA  is  proposing  a 
THC  emissions  limit  for  blast  furnace 
facilities  of  360  ppmv  (as  propane, 
corrected  to  4  percent  CO;),  which  is  the 
higher  concentration  from  the  two  3- 
hour  runs.  The  EPA  selected  the  higher 
concentration  to  account  for  the  nonial 
variability  in  THC  emissions  from  a 
blast  furnace  lontrolled  by  an 
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afterburner  operating  at  700  °C  (1.300 

No  data  are  available  for  the  THC 
concentration  from  a  blast  furnace 
controlled  by  an  afterburner  operating  at 
870  °C  (1.600  "F).  the  proposed  MACT 
for  new  blast  furnaces.  However, 
previous  EPA  studies  have 
demonstrated  that  afterburners 
operating  at  870  "C  and  a  minimum 
residence  time  of  0.75  seconds  are 
capable  of  achieving  a  98-percent 
destruction  efficiency  for  vent  streams 
with  organic  concentrations  greater  than 
2.000  ppmv  as  carbon  (about  700  ppmv 
as  propane)  (Docket  No.  A-92-43.  Item 
No.  II-B-31).  Based  on  a  typical 
uncontroliod  level  for  THC  of  3, .500 
ppmv  as  propane,  the  predicted  THC 
concentration  frcm  a  blast  furnace 
controlled  bv  an  afterburner  operating  at 
870  °C  (1630  °F)  is  70  ppmv.  at  4 
percent  CO2.  Therefore,  the  EPA  is 
proposing  a  THC  limit  for  new  blast 
furnace  facilities  of  70  ppmv  (as 
propa.-ie.  corrected  to  4  percent  CO:). 

The  exliaust  temperature  from  rotarv 
ar.d  reverberatory  furnaces  are 
comparable  to  the  afterburner  outlet 
temperature  of  the  reverberatory /blast 
furnace  configuration  (940  °C  [1720  °FJ), 
so  there  is  nearly  complete  combustion 
of  organic  compounds  within  the 
furnace  itself  and  no  add-on  organic 
HAP  controls  are  needed.  Rotary 
furnaces  are  operated  in  batches  lasting 
from  15  to  24  hours  in  length.  During 
charging,  the  furnace  temperature  is 
reduced  and  there  are  brief  (1-hour) 
periods  when  the  THC  level  may  reach 
as  high  as  1.500  ppmv.  The  THC  level 
drops  quickly,  however,  to  less  than  10 
ppmv  when  charging  is  completed  and 
the  furnace  is  brought  to  normal 
operatmg  temperature.  Reverberatory 
furnaces  are  operated  at  a  constant 
temperature  so  there  are  no  peaks  in 
organic  emissions  associated  with 
charging. 

None  of  the  rotary-  furnaces  in  use  at 
secondary  lead  smelters  have  add-on 
controls  for  organics  or  CO.  At  the 
rotary  furnace  smelter  tested  by  the 
EPA.  the  THC  concentration  at  the 
furnace  outlet  was  measured  over  six 
complete  batch  cycles.  Each  batch  cvcle 
lasted  from  15  to  24  hours.  The  THC 
concentration  averaged  over  the  length 
of  each  batch  cycle  ranged  from  35  to 
170  ppmv  as  propane,  corrected  to  4 
percent  CO2.  The  organic  HAP  emission 
rate  from  the  rotary  smelting  furnace 
was  only  about  0.5  kg/hr  (1  Ib/hr). 
compared  to  about  3  and  9  kg/hr  (7  and 
20  Ib/hr)  of  uncontrolled  organic  HAP 
emissions  from  the  reverberatory/blast 
and  blast  furnaces  tested  by  the  EPA. 
respectively. 


The  proposed  MACT  for  new  and 
e.xisting  rotary  furnaces  is  no  add-on 
control  for  organic  HAP's.  which  is 
consistent  with  the  MACT  floor  for 
these  furnace  types.  For  this  reason,  and 
because  of  the  low  organic  HAP 
emissions  potential  from  rotary 
furnaces,  no  THC  emissions  limit  is 
being  nroposed  for  rotary  furnaces. 

At  the  reverberatorv  furnace  smelter 
tested  by  the  EPA.  the  THC 
concentration  was  measured  at  the 
furnace  outlet  over  one  5-hour  run  and 
three  1-hour  runs.  The  average  THC 
concentration,  as  propane,  for  each  run 
ranged  from  9  to  11  ppmv.  at  4  percent 
COv  The  average  THC  concentration 
.  was  lower  tlian  for  rotary  furnaces 
because  reverberatory  furnaces  are 
operated  on  a  continuous  basis  and  the 
furnace  temperature  is  not  lowered 
during  charging.  No  add-on  or  process 
modification  organic  HAP  controls  are 
in  use  for  this  furnace  type,  and  the 
proposed  MACT  for  new  and  existing 
reverberator)-  furnaces  is  no  add-on 
control.  Therefore,  no  THC  emissions 
limit  is  being  proposed  for  reverberatory 
furnaces. 

No  THC  or  organic  HAP  emissions 
data  are  available  for  the  electric 
smelting  furnace.  However,  this  furnace 
processes  only  slag  that  is  essentially 
free  of  organic  material,  and,  therefore, 
is  not  likely  to  be  a  source  of  organic 
HAP  emissions.  This  presumption  is 
confirmed  by  CO  emissions  (which  are 
correlated  with  organic  HAP  emissions) 
that  are  similar  to  CO  emissions  from 
other  furnace  types  that  also  have  low 
organic  HAP  emissions  (Docket  No.  A- 
92-43.  Item  II-I-22). 

The  EPA  is  not  proposing  organic 
HAP  or  THC  standards  for  rotary, 
reverberatory.  and  electric  smelting 
furnaces  because  of  the  low  organic 
HAP  emission  potential  and  because  the 
MACT  floor  for  organic  HAP  controls  is 
no  control  for  these  configurations. 
Moreover,  efficient  production  of  lead 
in  these  furnace  types  requires  operating 
and  exhaust  temperatures  that  result  in 
low  organic  HAP  and  THC  emissions. 
Relatively  low  emissions,  therefore, 
should  be  ensured  even  in  the  absence 
of  an  emissions  standard  or  a 
monitoring  requirement. 

c.  HCI  and  Chlorine  Emission  Limits. 
The  EPA  measured  HCI  and  CI; 
emissions  at  the  following  smelting 
furnace  configurations  with 
corresponding.MACT  controls:  (1)  A 
reverberatory/blast  furnace 
configuration  controlled  by  the  addition 
of  soda  ash  to  the  blast  furnace  and  by 
a  wet  SO:  scrubber  on  the  combined 
blast  and  reverberatory-  furnace 
exhausts;  (2)  a  blast  furnace  controlled 
by  the  addition  of  soda  ash  to  the 


furnace  and  a  wet  SO:  scrubber;  and  (3) 
a  rotary  furnace  controlled  by  the 
addition  of  soda  ash  to  the  furnace  and 
a  wet  SO:  scrubber.  The  facilities  were 
selected  for  testing  because  they  were 
representative  of  other  facilities  with 
similar  furnace  configurations  and 
because  each  smelter  was  fitted  with  a 
wet  SO;  scrubber.  At  the  time  the 
testing  program  was  initiated,  wet  SO^ 
scrubbers  were  the  only  HCl/Clj 
controls  being  evaluated.  The  use  of 
fluxing  to  control  HCl/Ci:  emissions 
was  developed  as  a  result  of  the  EPA 
testing  program. 

Emissions  of  HCI  and  CI:  were 
measured  ahead  of  and  after  the 
scrubber  at  each  smelter  in  three  l-hour 
sample  runs  using  EPA  reference 
method  26A.  The  average  CO: 
concentration  was  also  measured  as  part 
of  the  gas  stream  analysis  using  EPA 
reference  method  3B  (40  CFR  part  60 
appendix  A). 

At  the  blast  furnace  and  rotary 
furnace  smelters,  the  total  HCl/CI: 
concentrations  and  emission  rates 
measured  ahead  of  the  scrubber  were 
less  than  1  mg/dscm  (0.0004  gr/dscf) 
and  0.05  kg/hr  (0.1  Ib/hr),  respectively. 
At  these  low  levels,  no  detectable 
incremental  control  was  observed  across 
the  scrubber  at  either  facility. 

The  reverberatory/blast  furnace  had  a 
niuch  higher  total  HCI/Cl:  concentration 
and  emission  rate  ahead  of  the  scrubber 
than  either  the  blast  and  rotary  furnaces: 
273  mg/dscm  (0.119  gr/dscf)  and  12.5 
kg/hr  (27.6  Ib/hr).  respectively.  About 
98  percent  of  these  emissions  were  HCI 
and  2  percent  were  CI:  The  scnibber 
was  measured  to  be  99.8-percent 
effective  in  reducing  total  HCl/CI: 
emissions,  and  the  controlled  emissions 
were  less  than  1  mg/dscm  (0  0004  gr/ 
dscf)  and  0.05  kg/hr  (0.1  Ib/hr). 

The  EPA  believes  that  the  very  low 
uncontrolled  HCI  emissions  observed 
are  due  to  the  use  of  soda  ash  and 
limestone  as  fluxing  agents  in  the  rotary 
and  blast  furnaces.  Both  smelters 
reported  that  soda  ash  or  limestone  were 
added  primarily  to  enhance  the 
reduction  of  lead  compounds  to  lead 
metal.  An  analysis  performed  bv  the 
EPA  indicates  that  these  fluxing  agents 
will  also  bind  chloride  ions  in  the  feed 
materia!  as  NaCl  or  CaCI:  salts  so  that 
the  chlorides  are  removed  in  the  slag 
rather  than  being  emitted  as  HCI  orCl:. 
No  fluxing  agents  were  added  to  the 
reverberatory  fiirnace  in  the 
reverberatory/bla.st  configuration  tested, 
and  uncontrolled  emissions  of  HCI 
recorded  were  substantially  higher  than 
those  recorded  at  the  blast  and  rotary 
furnaces  tested  with  fluxing.  However, 
the  wet  scrubber  was  effective  in 
reducing  the  HCl/Cl:  emissions  from  the 
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All  three  of  these  hi 
the  snii-lting  furnace  wit 
which  contains  PVC  batte 
separators.  These  separate  rs 
buriiiHi,  are  believed  to  be 
the  chiorid»'S  observed.  T\ 
ina\  be  removed  from  the 
ways,  either  in  the  form  o 
in  the  exhaust  gas  or  thev 
in  the  slag  and  subsequen 
At  both  the  blast  and  rotarj^ 
soda  ash  or  limestone  are 
charged  with  the  batterv 
compounds  react  with  the 
chlorides  to  form  salts 
which  are  stable  at  typical 
temperatures.  These  salts 
removed  from  the  furnace 
slagging.  At  the  reverberat 
furnace  combination,  neit 
nor  limestone  was  charget 
fij.'nacp  with  the  battery 
.Subsequently  the  chloride 
'eliminated  from  the  furn 
(.1:  omissions. 

Tests  were  also  conduct 
rrverberatory  furnace  at  w 
is  charged  to  the  furnace 
indicate  that  substantial 
HCl  emissions  are  possibh; 
90  percent)  by  adding  soda 
tvpe  of  furnace.  Other  faci 
operating  this  type  of  furn;  c 
soda  ash  or  limestone  to  th 
feed,  but  the  EPA  has  no  e 
on  these  furnaces.  Because 
facilities  normally  charge  f 
agents  to  the  furnaces,  it  is 
the  addition  of  these  fluxi 
havf!  no  detrimental  effect 
lead  product. 

A  relateci  method  called 
sulfurizing  also  appears  eff 
I'liniinating  emissions  of  H 
chlorides  are  eliminated  fr( 
furnace  in  ihe  slag  using  th 
chemical  mechanism  prev 
describni.  In  this  process 
paste  sn-f  f.ue  dust  are 
stjda  ash  t:;  remove  the  suli 
feedstock,  la  this  process, 
so()a  ash  remains  with  the 
paste  and  is  charged  into  t 
Data  indicate  that  resulting 
•  missions  are  very  low,  les 
mg/dscm  (Docket  No.  A-92 
Xos.  II-D-18andn-D-21) 

If  a  facility  chooses  not  tr 
fluxing  agents  to  the  furnac  ? 
related  reasons,  wet  scrubb 
ca|)able  of  achieving  the 
rates  for  ffCl/Clj. 

It  is  also  important  to  not 
EPA  believes  the  potential 
emissions  from  this  source 
be  diminishing  over  the  ne 


to  the  same 
blast  and 
ng  agents. 

types  charge 
h  battery  scrap 
y  plale 

when 
the  source  of 
ese  chlorides 
urnace  in  two 
HCl  and  CI. 
nay  be  bound 
V  removed, 
furnaces, 
ormally 

p  These 

ailable 

orCaClr). 
furnace 
re  then 
iuring 
)ryA)last 
er  soda  ash 
to  the 

P 

are 

t  as  HCl  and 


reac  ed 


thp 


Register 


/  Vol.  .59.  No.  110  /  Thursday.  June  1,  1994  /  Propo.sed  Rules 


Federal  Register  /  Vol.  5U.  No.  iiQ  /  ThufNday.  June  9.  1994  /  Proposed  Rules 


d  at  a 

ich  soda  ash 

ese  tests 

uctions  in 
(greater  than 
ash  to  this 
lies 

e  also  add 

furnace 

issions  data 
these  other 
lese  fluxing 
[relieved  that 

agents  will 
>n  the  final 


11 


ir? 


le- 

ctivt;  in 

:i/Clv  The 

m  the 
same 

lusiv 

le  battery 
with 

ir  from  the 

nreacted 
suiting 
furnace. 

HCl 

than  1..5 

-43.  Item 

add  these 
for  process- 
rs  are 
saitie  emission 


Dr 


that  the 

HCl 
ategory  will 
1  several 


years.  As  stated  earlier,  the  source  of 
chlorides  in  the  furnace  is  the  PVC 
separators.  Most  battery  manufacturers 
are  phasing  out  the  use  of  PVC 
separators  in  favor  of  other  materials 
(Docket  No.  A-92-43,  Item  No.  II-I-ll) 

Based  on  the  EPA  test  results  and 
technical  analysis,  the  EPA  is  proposing 
an  HCI/CI2  limit  of  15  mg/dscni, 
corrected  to  4  percent  CO2,  for  all 
smelting  furnace  configurations  except 
the  electric  smelting  furnace.  The  EPA 
is  proposing  an  HCl/Cb  limit  of  15  mg/ 
dscm  rather  than  1  mg/dscm,  which  was 
the  emission  concentration  measured 
during  testing,  because  EPA  reference 
method  26A  has  a  possible  negative  bias 
below  an  HCl  concentration  of  30  mg/ 
dscm  (59  FR  19306-19323).  The  margin 
between  1  mg/dscm  and  15  mg/dscm 
was  selected  to  account  for  this 
potential  bias.  The  CO2  correction  factor 
is  to  account  for  dilution  if  the  process 
emissions  at  a  facility  are  combined 
with  process  fugitive  emissions  before 
the  point  at  which  compliance  with  the 
HCI/CI1  limit  is  determined. 

No  data  are  available  for  HCl  or  CI.- 
emissions  from  the  electric  smelting 
furnace.  However,  this  furnace 
proces,ses  only  reverberatory  furnace 
slag  in  which  chlorides  are  present  in 
the  form  of  NaCl  or  CaClj  and  there  is 
a  very  low  potential  for  HCl  and  CI; 
emLssions.  Therefore,  the  EPA  is  not 
proposing  an  HCl  or  CI;  limit  for  this 
configuration. 

2.  Process  Fugitive  Sources 

Equipment  specifications  are  being 
proposed  for  process  fugitive  emission 
capture  systems.  Emission  limits  for 
lead  emissions  as  a  surrogate  for  metal 
HAPs  are  being  proposed  for  control 
devices  that  handle  captured  process 
fugitive  emissions.  Emission  limits  for 
THC  emissions  as  a  surrogate  for  organic 
HAPs  are  being  proposed  for  control 
devices  that  handle  the  gas  streams  from 
blast  furnace  charging  capture  svstems. 

a.  Equipment  Specifications.  The 
proposed  equipment  sperifirations  for 
process  fugitive  emission  cpture 
systems  were  selected  on  the  basis  of 
observations  at  operating  smelters  an«l 
the  recommendations  contained  in  the 
OSHA  Cooperative  Assessment  Program 
Manual  for  the  Secondary  Lead  Smelter 
Industry.  The  proposed  equipment 
specifications  are  described  in  niore 
detail  under  the  selection  of  MACT  for 
process  fugitive  sources  in  section  \  1  C 
of  this  preamble. 

Observations  made  during  EPA  visits 
to  operating  smelters  indicated  that 
nearly  all  process  fugitive  emission 
sources  at  all  the  smelters  visited  are 
controlled  by  enclosure-type  hoods 
consistent  with  those  recommended  in 


the  OSHA  manual.  All  of  these  ho«>ds 
were  ventilated  to  baghouses  or  wet 
scrubbers.  Face  velocities  ineasured 
with  a  hand-held  anemometer  al  one 
smelter  were  greater  than  the  minimum 
face  velocities  recommended  in  the 
OSUA  Manual.  (Docket  Nc  .A-«»2— ;3. 
Item  No.  Il-B-34). 

b.  Lead  Emission  Limit.  The  prcp)iOse(J 
lead  emission  limit  was  selected  on  the 
basis  of  the  results  of  EPA-sponsi  n  d 
tests  of  process  fugitive  sources 
controlled  by  well-maintained  r:;;i>  .vt  II- 
operated  bachouses. 

The  EPA  determined  bachouse 
performance  for  the  control  of  prtK  evs 
fiigitive  metal  HAP  emissions  by 
measuring  baghouse  outlet  lead 
concentrations  using  EPA  refrr< m  v 
method  12.  The  EPA  tested  six 
baghouses  controlling  procet^s  fi.giti\  e 
sources  at  three  smelters.  One  baghouvc 
controlled  the  refining  kettles  at  s  bl.isl 
furnace  smelter.  Another  bachouse 
controlled  the  refining  kettles  and 
furnace  charging  and  tappi.ig  at  a  rotarv 
furnace  smelter.  The  remaining  four 
baghouses  controlled  the  process 
fugitive  emissions  and  building 
ventilation  sources  at  a  reverberctory/ 
blast  furnace  smelter.  The  average  of 
three  runs  was  used  to  characterize  the 
performance  of  each  baghouse 

The  average  lead  concentration  from 
each  baghouse  ranged  from  0  33  lo  1  82 
mg/dscm  (0.00015  to  0.00080  gr/dsrf) 
The  average  lead  concentration  for  all 
six  baghouses  tested  was  0  83  mg/dscm 
(0.00036  gr/dscf).  The  baghouse  with 
the  highest  lead  emission  rate  appeared 
to  be  well  operated  and  well 
maintained,  although  removal  efficienc  v 
was  substantially  iow-er  because  the 
inlet  grain  loading  was  also  lower  than 
for  the  other  process  fugitive  baghouses. 

A  statistical  comparison  of  the 
average  emission  concentrations 
indicate  that  there  is  no  significant 
difference  in  the  controlled  lead 
emissions  from  the  process  fugitive 
baghouses  compared  to  the  process 
baghouses  at  the  5  percent  probability 
level.  A  statistical  analysis  of  the  p.or:7-,.!l 
variability  in  the  process  fugitive 
baghouse  data  (excluding  the  bfcghou.se 
with  the  lowest  efficiency!  pre(i,cled  ■•! 
the  95-percent  confidence  level  that 
lead  emissions  measured  during 
subsequent  tests  of  the  sa.'7'<e  baghouses 
could  be  as  high  as  2.0  mg/dscm 
(0.00087  gr/dscO  with  no  changes  m 
baghouse  operation  or  maintenance. 
Compliance  test  data  provided  lo  the 
EPA  by  smelter  operators  show  lead 
emissions  from  process  fugitive 
baghouses  ranging  from  0.02  to  1.1  ing/ 
dscm  (0.00001  to  0.00048  gr/dscf). 
indicating  that  all  smelters  could 
achieve  a  lead  emission  level  of  2.0  n;u. 


d.^cia.  This  emission  level  olso 
;ic(;(.mmodates  the  baghouse  with  the 
1.82  mg/d.scm  outlet  conccrntration 
tiicisiired  by  the  EPA.  Based  on  the 
citcome  of  the  EPA  testing  program,  the 
iiPA  has  selected  a  [)roposed  lead 
emissions  limit  of  2.0  mg/dsrni  (0.00087 
t^r/dsrf)  for  process  fugitive  soun:es. 

The  EPA  baghouse  data  an  presented 
li!  I  t:  :pt;;r  ,<  and  appendix  A  of  the  BID. 
The  analysis  perfomied  in  sektcting  the 
propo>.;(l  lead  emissior.  limit  isdet.uied 
It;  (>.»!  kef  No.  A-'i2-4:i.  I.'ein  No   [|-|1- 

I    UK:  Eiiii>su>n  Limit.  I  he  proposed 
rHCfaiission'i  limit  for  process  fiigitive 
f^ui-isuins  from  b!;+st  furiiace  charging 
iv.ss  selected  on  tl\.;  basis  of  the  results 
t  ;  f.PA-spon.'ior.'d  tests  of  the  i  tjargi:;g 
■-y^'"fi  at  two  blast  fiirn^ice:..  Each  blast 
t'irn.ict!  f:liargi[;g  chute  w.is  enclosed  iti 
!  tuiod.  Oi!  th;  ('ir-.i  funiafe.  the  thute 
'.'..is  ,i!s(;  fitted  with  a  dor.r  that  opmtd 
ditfin,;  (.barging.  The  flow  rate  i.f'edch 
bom!  was  balanced  against  the  f!invr.tr.- 
(•»  the  prim  iry  fiirnace  exhaust  to 
f:!'rt;;;n/e  the  escipe  of  priiiiarv  e\ha;e.t 
K  i^x-^  to  the  charging  hood 

!  !<••  THC  eiuis.sion  rate  w.i-.  meustifeil 
It:  !h>-  duct  leading  from  the  charging 
hood  using  EPA  reference  method  2.').\ 
i:  11  h  test  consisted  of  two  3-!uiur  run.'; 
i  i'e  I  HC  emission  rates  measured 
during  each  run  of  the  firs!  test  were 
(>-H-:t.  kg/hr  (0.058  Ib/hr)  and  0.035  kg/ 
hr  (0.077  Ib/hr)  (Docket  No.  A-<>2-4.!. 
INt!.  No.  II-A-5).  The  Tilt;  .•mission 
niJes  iiieasured  during  each  run  of  the 
^ec(i[id  test  were  0.11  kg/hr  (0.24  H)/hr) 
iud  0.20  kg/hr  (0.44  kg/hrj  (Doc.ket  No. 
A-«i2-43.  Item  lI-.\-<)).  Th(!  average 
'JilC  emission  rate  for  all  four  runs  w,is 
0.000  kg/hr  (0.20  !b/hrj  The  THC 
emissions  were  substantially  lower  from 
the  birnace  fitted  with  the  door,  but  it 
could  not  beconfini;ed  that  the 
(iifterence  was  due  to  the  door  or  simply 
tuiriUcd  variatif;.'^  in  emissions  from 
well-contiojicfl  charging  ventilation 
>Vsfems  The  THC  emission  rate  from 
the  high,!r  '.t  ih»:  two  soun.es  tested  w.is 
It -;s  than  1  percent  of  iheTHC; 
eu.ission.-.  from  tht'  bla.st  fiirnace 
cJiarging  chute  at  which  the  pote:iticil 
o.iiission  problem  was  first  detected. 

Based  on  th(;se  test  results,  the  EPA  is 
prfjp'.isi.  o  a  THC  emis.sions  limit  for 
blast  furnace  chirging  process  fugitivt; 
emissions  of  0.20  kg/hr  (0.44  Ib/hr). 
which  was  the  highest  THC  value 
obtained  during  the  test  runs  and  was 
selected  toaccoTuit  fornormal  variation 
in  THC  emissions.  The  EPA  THC  data 
from  blast  fiirnace  cliarging  are 
presented  in  chapter  3  and  appendix  A 
of  the  BID. 
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CI.  Fugitive  Dust  Sources 

'Ihe  proposed  standard  requires  an 
SOP  manual  for  the  control  of  fugitivi- 
(b'st  emissions  and  also  establishes  a 
lead  emissions  limit  for  building  and 
e;i(  U.sure  ventilation  systems. 

a.  SO}'  Manual.  The  EPA  is  pro|)osing 
that  each  ^nelter  develop  an  SOP 
ra.uiual  that  would  describe  the  (oiitroU 
ae.d  work  practices  that  would  in- 
iuipleti;ented  to  control  fiigitive  dust 
emission;,.  The.se  control  ,iud  work 
pn.ctites  would  he  equivalent  to  those 
sjiec  ;fi.:,i  in  tfie  proposed  nrgulation. 
The  IA'.\  .selected  the  controls  in  the 
prcfposcd  regulation  on  the  basis  of 
tibse'.v.ilions  nit^de  durii.g  visits  t(» 
s:i;f!te:-,  thut  had  alre.idy  implemented 
lugitive  dusi  (ontrf)ls  equivalent  to  the 
pripiis.-d  M.\(Tandon  thobasisofa 
te<  !i:iic,d  analysis  of  the  effectiune.ss  of 
ddierent  (.ontro!  outious  fDo>  ket  No  A- 
'tJ-4  I.  !>em  No.  II-B-28). 

T'.u-  u.-,t;  of  .1  sifH-sperifii.  SOP  ir.^mu.d 
i-.bei.-.g  proposed,  rather  than  a  list  ot 
retji.in.-d  woik  practices,  beuTUse  there 
.irfr  -.everal  equivalent  control  options 
•  '.'..u'lble  for  fiigitive  dust.  The 
n.^xiiiilitycf  the  .SOP  approach  is 
te.';(!c(i  because  the  best  control  jiption 
for  .1  partiradar  smelter  would  be 
«letermiued  by  the  physical  layout  of  the 
s(nelier  aud  \\w  control  measures  that 
.ire  already  in  place.  These  two  factors 
vary  gn-atly  among  smelters. 
■   b.  [j.-ad  E;ii!ssions  Limit.  The  EP.\  is 
proposing  a  lead  emissions  limit  f>l  2  (1 
mg'dscrn  (0.00087  gr/dscfj  for 
ventiialioii  systems  for  buildings  tlial 
eu(.lt!se  fugitive  dust  sources,  .such  as 
the  materials  storage  and  handling  area 
or  the  fiirnace  and  refining  and  (.;.s!ing 
areas  This  limit  was  selected  on  the 
b.isis  of  iH)Mtrolled  lead  emissions  from 
the  prof  ess  fugitive  baghouses  (which 
also  coutrolled  some  building 
veritilalion  emissions)  measured  during 
thi-  EPA  testing  program  and  is  the  same 
limit  that  was  selected  for  process  and 
process  fugitive  sources. 

/    tlr<  (m.-iirnrtion  Considerations 

S.-ctii.u  1 1  J!a|  of  the  Act  defines  a 
i!t;v.  source  as  a  stationary  source,  the 
c  instruction  or  reconstruction  of  which 
is  { i/iimenced  after  the  proposal  date  of 
a  rel(!vant  regulation.  An  existing  source 
is  defined  as  any  stationary  iourf:e  other 
than  .1  n.ew  .source. 

Ret onstriicled  sources  are  considered 
to  be  new  sources.  Reconstru(  tion 
means  the  replacement  of  components 
of  an  existing  source  to  such  an  extent 
that:  (1)  The  fixed  capital  cost  of  the 
new  components  exceeds  50  percent  of 
the  fixe«l  capital  cost  that  woulrl  be 
required  to  construct  a  comparable  new 
source,  and  (2)  it  is  technologically  and 


economically  feasible  for  th(! 
nKtmstnicted  source  lo  meet  all  relevant 
pr(miulgated  standards  for  new  sources. 

Some  changes  can  be  made  at 
secondary  lead  smelters  that  mav  be 
deemed  reconstructions  under  sic  tiou 
(t'.i.r>  of  the  General  Provisions. 
However.  Ihf^  proposed  standards  for 
s«r(:ondary  lead  s:nelters  are  thi;  same  for 
both  existing  and  new  sources  exc-epl  in 
Ihco'ise  of  the  THC  emission  limit  for 
blast  fiirnai  (!-ouly  configurations.  \si\ 
result,  the  designation  as  a 
Te(0!!.5tnu;tioa"  has  limitetl  practical 
signilicance.  If  a  change  ro  an  existing 
bl.ist  fiirnace  is  determined  lo  f.onstimie 
.1  reconstruction,  then  that  fiirnace 
vvniild  be  subjei.t  to  the  propo.sed  THC 
limit  fur  iu!W  blast  fiirnaces.  which  is 
more  >tringent  than  (lie  itmit  for  existii-4 
bLi-.t  fiiriMf  es.  In  o.rder  to  meet  Ihe  more 
stringent  THC  limit,  a  reconstructed 
biasl  fiimai.e  would  pntbnbly  new!  to 
iisst.il!  a  new  atierburrier  tliaf  could 
rcn  h  a  leinperature  of  870  °C  (l.tifiO  °l). 
b.isrd  on  Ihe  j)iop>;sed  MAfT  for  ni'w 
bl.ist  fiirnar.es. 

(i  StlrttionofComplianiiDiitrs 

The  proposfid  regulation  would 
re(|uire  owners  or  operators  of  exislicg 
secondary  lead  smelters  to  achieve 
coiiiphaucc  with  thtr  proposed 
standards  within  24  months  of 
protnulgation.  This  schedule  would 
allow  the  affecl(;d  sources  the  time 
necessary  to  modify  existing  processc;s 
and  coulrol  equipment;  design, 
fab:  ii  ate,  and  instail  new  control 
eeiuip.iient  as  needed:  develop  and 
implement  the  SOP  for  equipment  and 
w(,rk  practii:e  standards;  and  complete 
iiisiall.ition  of  all  required  continuous 
iiionitoriiig  systems. 

The  proposed  2-yoar  period  for 
existing  sources  to  achieve  compliance 
with  the  proposed  stendard  is  ba.sed  on 
the  estimated  time  needed  for  a  blast 
fiirnace  facility  to  have  a  new 
affeibumer  desigr.t.d.  fab.ncated. 
installed,  and  tested.  The  installation  of 
a  new  afterburner  is  the  most  sigiiificant 
upgrade  anticipated  under  the  foposed 
st.mdard.  The  EPA  believes  that  a  2-year 
period  is  realistic  and  practicjal  to 
acci<:iiplish  these  n'quired  tasks.  The 
propo.sed  standard  is  also  consistent 
with  compliance  deadlines  allowed  by 
section  1 12(i)  of  the  Act,  which  allows 
existing  sources  up  to  3  yi^ars  to  achieve 
(ompliancc. 

Owners  or  operators  of  new  seco!iiiar> 
l(!ad  smellers  would  be  required  to 
achieve;  crompliance  upon  startup  or 
pnmiulgation  of  this  NESHAP 
(whichever  is  later)  and  must  perform 
compliance  testing  within  b  months  of 
startup  or  prnmulgatifin.  pursuant  to 


29772 


FederaJ  lUigistcr  /  Vol.  59,  No.  110  /  Thursday.  June  9.  1994  /  PrtxposecT  Rules 


sections  63.6  and  63.7  of  thp 
Provjswns. 


H.  SelffrtJon  of  Emission 
and  Schedule 


Tf.it 


Testing  requirpments  are 
proposed  for  lead,  THC,  an( 
from  process,  process  fiigiti 
ftjgitive  dust  sources. 


x^ing 
HCI/CI2 
and 


I  /e 


1 .  Proc«i$s  Sourcfjs 


i?ss  emission 


Load  omissions  from  pro* 
contxol  devices  would  be  m  ^asured 
using  EPA  reference  metho<  12.  THC 
emissions  would  be  raeasur  id  using 
EPA  reference  method  25A,  and  HQ/Cli 
emissions  would  be  measur  ?d  using 


EPA  reference  method  26.^ 


General 
Mflhods 


For  all  of 


these  tests,  EPA  reference  n  ethod  1 
would  be  used  to  detenninfi  the  number 
and  locations  of  sampling  p  lints, 
motho<l  2  would  be  used  lo  letermine 
stack  gas  velocity  and  voluii  letric  flow 
ratf,  method  3  would  be  us<  d  for  flue 
gas  analysis,  and  method  4  \  would  be 
used  to  dotormine  the  volun  le  percent 
moisture  content  in  the  stac  l  gas.  For 
tho  measurement  of  THC  an  1  HCl/Clj. 
the  Single  Point  Integrated  Jampling 
aixd  Analytical  Procedure  of  method  SB 
would  be  u.sed  to  measure  C  D;  in  order 
lo  cornxl  for  excess  air  or  di  lution. 

Each  test  would  consist  o;  three  nms 
«:onducted  under  reprosenta  ive 
operating  conditions.  The  a\  erage  of  the 
three  runs  would  be  used  to  determine 
compliance.  The  test  metho<  s  selecteil 
above  were  used  by  the  EPA  to  colIe<;t 
the  data  upon  which  the  pre  josed 
omission  limits  are  based. 

The  proposed  standard  w(  uld  require 
initial  tests  of  lead  emissionii  from  all 
sources  and  annual  compliai  ice  tests  for 
process  fugitive  sources  and  building 
veotilation  systems.  Annual  t«!sts  of  the 
latter  two  sources  must  be  pi  irformed 
bi^cause  compliance  with  th<  lead 
emission  standard  cannot  be 
continuously  monitored.  Thii  proposed 
staad::.'ii  would  also  require  initial 
compliance  tests  for  THC  an^  I  HCl/CI; 
and  then  monitoring  to  dein<  irustrate 
continuo«js  compliance.  Foil  iwing  the 
initial  THC  compliance  test,  rjo  annual 
compliance  test  would  be  re<  uir^d  if  the 
facility  maintains  or  exceeds  the 
minimum  afterburner  tempe  atiirt- 
established  during  the  initial 
«!>' iplianco  test.  Following  t  le  initi.d 
HCl  compliance  lest,  no  ann  lal 
cnmpli^ance  test  would  be  nn  uireil  if  the 
fa(  ilify  maintains  the  require  tl  level  of 
fluxing,  scmbber  parameters  or  SO7 
«,onr>!nrration  establish«*d  Hn  ring  the 
initial  compliance  test  or  op«  raf<>«  and 
i)..!intain»an  HCl  monitor. 


2.  Process  Fugitive  Sources 

Ab  annual  compliance  test  for  lead 
using  the  same  methods  as  for  process 
sources  would  be  required  for  process 
fugitive  control  devices.  If  a  facility  is 
subject  to  the  THC  emission  limit  for 
Wast  furnace  charging,  then  an  initial 
test  would  be  required  that  would  use 
the  same  THC  measurement  methods  as 
for  process  sources. 

Compliance  with  the  face  velocity  and 
flow  rate  rpquirements  for  enclosure 
hoods  over  process  fugitive  emission 
sources  would  be  determined  by 
measuring  the  flow  in  the  duct  leading 
from  the  source  and  by  measuring  the 
area  of  the  openings  in  the  hood  and  the 
area  of  the  refining  kettle,  if  appropriate. 
Volumetric  flow  rate  in  the  duct  would 
be  measured  using  EPA  reference 
method  2.  Hood  face  area  or  kettle 
surfuco  area  would  be  mea.sured 
directly. 

There  are  no  EPA  reference  metJiods 
for  directly  mea.'5uring  the  face  velocity 
of  a  hood.  The  use  of  a  hand-held 
anemometer  was  evaluated,  but  this 
technique  is  not  as  accurate  or  as 
precise  as  calculating  the  face  velocity 
from  the  measured  volumetric  flow  rate 
and  face  area. 

3.  Fugitive  Dust  Sources 

Compliance  with  the  lead  erais.sion 
standard  for  building  ventilation 
emission  points  would  be  determined 
using  the  same  methods  as  for  process 
sources.  Compliance  would  be 
determined  through  an  annual  test  of 
each  emission  point,  except  in  the  rase 
of  emissions  from  identir:al  control 
devices  that  are  dist;h3rged  through 
separate  stacks. 

If  a  facility  has  two  or  more  identical 
i.ontml  devices  for  building  ventilation, 
then  (;ach  would  be  required  to  undergo 
an  initial  compliance  lest.  Sul>sequenf 
compliance  tests,  however,  could  be 
altomated  or  rotated  among  the 
identical  control  devices  so  that  not  all 
of  thorn  would  bo  tested  every  yi>ar. 
Howovor.  at  least  one  de\  it f  would  be 
tested  each  year  and  each  device  would 
be  tested  at  least  once  evory  ."5  years. 
This  provision  assum(?s  that  the 
maintenance  of  identical  units  would  be 
similar  as  a  result  of  ihe  baghouse 
inspection  and  logging  prfM:odures  in 
the  monitoring  rcquiromonts  of  the 
proposed  standard.  In  addition,  smelters 
would  only  be  allowed  to  altern.ite 
compliance  testing  as  long  as  they 
(lomonstrato  compliance  witJi  the 
baghouse  ins{)ection  and  logging 
provisions  of  the  proposed  monitoring 
loquiremcnts.  This  |>Tovision  is  being 
pmposed  to  reduce  unnecessary  testing 
rosts.  This  provvsior  would  not  apply  to 


control  devices  receiving  emissions 
from  process  or  process  fugitive  sources. 

/.  Selection  of  Proposed  Enhanced 
Xionitoring  Requirements 

Station  114(a)  of  the  Act,  as  amend«>d 
under  section  702(h)  of  title  MI  of  the 
1090  amendments,  requires  enhanced 
monitoring  and  the  submission  of 
periodic  compliance  certifrcalions  for 
all  major  stationary  sources.  Compliance 
certifications  shall  include  infonnation 
on  the  methods  used  for  determining 
compliance  status  and  statements  as  to 
whether  compliance  was  determined  on 
an  intermittent  or  continuous  basis. 

The  enhanced  monitoring 
requirements  proposed  herein  wore 
determinetl  by  examining  the  hiersn.hy 
of  monitoring  options  available  for 
specific  processes,  pollutants,  and 
control  equipment.  This  hierarchy  may 
range  from  monitoring  continuously  thi' 
emissions  of  a  specific  pollutant  or 
pollutant  class  to  the  continuous 
monitoring  of  a  related  process  or 
control  device  parameter.  Each  option 
was  evaliuited  relative  to  its  technical 
feasibility,  cost,  case  of  implementation, 
and  relevance  to  its  underlying  pro«;ess 
emission  limit  or  control  device. 

The  proposed  standards  for  se-.:ond;iry 
lead  smelters  contain  monitoring 
requirements  for  process  sources, 
process  frigitive  sources,  and  fugitive 
dust  sources.  The  proposed  standards 
require  eithi^r  pollutant  monitoring 
directly  through  the  use  of  a  CEM, 
parameter  monitoring  that  indicates 
proper  operation  and  maintenana;  of .« 
control  dtH'ice,  or  recordkeeping  to 
ensure  that  specific  work  practices  jtro 
IxMng  followed. 

1 .  Pro(.Pss  .Stiurces 

Monitoring  requirements  are  being 
proposed  to  i;nsure  control  of  metal 
HAP.  organic  PL^P,  and  HCl/Ch 
omissions  from  process  sources. 

a.  Metal  ll.Wx.  The  EPA  is  prnposm;; 
that  each  priH;ess  baghouse  be 
monitored  with  a  C(3M  and  that  u  sito- 
spet.ific  ojiat.ity  limit  bo  established  for 
each  pni(  OSS  omission  point.  The  silo- 
spocific  opacity  limit  for  an  affo;  li>d 
baghouse  would  Iw  equal  to  the 
inaximuiu  tj-niinuto  opacity  readii^g 
ri;(,i)rdoti  by  u  C(3M  during  iho  inili;)! 
compliance  tost  for  lead  emissions,  pliis 
2  port  out  opacity  to  allow  for  nonr..>l 
ilrifl  in  iho  output  from  the  COM. 
Excoodauco  f)f  the  site-specific  opacity 
limit  would  constitute  a  violation  of  thi- 
stand.ird  for  lead  omissions. 

Thi?  prfiposod  MACF  for  the  i  imrrol  of 
metal  HAP's  is  .1  baghouse  of  tho  design 
now  used  in  tho  industry  that  is 
operated  and  maintained  optimally  on  a 
roufiiiiioiis  b.isis.  Tho  facilities  at  which 


F>;derd  Register  /  Voj.  59.  No.  IIQ  /  Thursday.  June  9.  1994  /  Proposed  Rules 


29773 


haghouses  were  assfrssfd  i:i  llur  l.VA 
tf-sHi;)^'  prograrrt  had  f  oinprfherislvf . 
{•ttriodin  iiisfnH;; ion  and  iiuuntf-nancc 
pri)]L;rarns  to  f-nsurt-  proper  oj'fTc-.tKin  ct 
('\<;  {:ap,rinusos.  Hovvfvpr.  thtse 
it:r.i>crn'()ri  and  tvu:iiit,.'arfn(:r  '•runrrti-i-- 
uTc  n-lativi-!y  t.csrly  to  iiiiftf!n(?n'.  an-' 
■   '.f'f:-  :m  i«(j!iv.it  assurantif  that  the 
s.;.i!v>ic):t  Jinuiations  ir.  tfio  st.i,>da;d- 
.^n-  l.(^h}[;  iivhi>:.\'(.'d  v:  n  ( (.r.tir/.i<,tiis 
i.!..i.-.  , 

-vilh  tura:  as  i  rtTSi;!t  cf  if.cidoiiLiI  or 
i'-  ri'yJic  u[>s<.'ts  [v.i-.,  imn  hnt'-^j  and 
f'i;nii  if  wfrjf  i.r bagho'.rsf;  x.i>rp.[)«)nf'r'ts 
Ui-nir-  -Jinn  »nd  n).;ii:;k'T!rinr(.-  jin.'graaus 
.A  ill  j»rot<?c!i;ig  ar-tiijis!  slow,  (jOiUim:;:! 
('•-!■;  fiksMori  of  Saghousf;  ptirfiirtiianr o 
l.i:f  (!()  ui-<t  ct.siiru  coiitiii'aoi;soi)t'fn  (1 
«/p'Vf;iJii.:i  AltiU-jgh  ir.spocli'.r!  au.d 
(••Kiinieaar.a'  auiv  indJciii'  {!  l.r,;^!<f)Msv  i- 
t'a.t(  tioriiag  iinrriiulh .  llierfr  is  no 
<!S-iif;'.m.«,-  that  an  csinbljshKl  vivn'^i-ili,-: 
liiiiit.ifli-.n  is  h«-inp  ar  hiovt'd. 
riirt{r':rmoa',  t^usi-  prf'f'rams.  it 
s!H;.:ifntl^  i.f.iiiprrJif  nstv(;  to  eiisiifc 

'■'i'  l''f,hitusf;  is  [jerfoniiiHj^optinici'iv  t'U 

.  t  '"it.inudits  ti.->sis.  arff  latHir-inffi-sivf- 

a'mI,  as  notMl,  quite  f:o<;tK 

i  !:••  Kf'A  estirii.ites  thdt  with  ii  k<«u! 

i  -sji'^i.tida  and  lijfiirilfiuiiu  c  prdpnuii  .i 
tMghi.itsf-  may  stiU  fmit.  on  i.v(;ragf.  mi 
f.imivsion  s"(oa:n  with  an  opat  itv  of  r»  or 

10  p"!f(,,.nt.  Si-vf-ra!  thnorc'ical  and 
i\ptTi(nf!rit.i[  sSiidifs  hav«>  tircii 
( •  rfor.iifd  to  quaiuify  the  rolationi^tiiji 
!>s^t\vtH-u  th»-  I'M  tofuer-tratiori  in  an 
»-?;.i>.sions  strortu;  and  tho  opacity  i-f  ttic 

tn;,£M.  from  >iuh  a  nnatiooship 
divj.'I'ipcd  at  a  s(!t,(iiidan  lirass'ioatl 
•.■..(♦•!tf;r.  it  is  j'stiinatcd  that  t;cis(".  in  .i 
-■?  Ilk  with  ,-;  1."  tricterdianiotir 
cxhibittitg  an  upnojty  of  10  pcn.oai 
t  "il.i  cotit.i::;  .;s  tiau.ii  as  b(l  .'ii^/dM:!!! 
I'M.  tav,:'t  tJ:: '_  tho  I'M  iii.s(.ha!>^«  d  fnm; 
proiffss  U:ghoiisi'sat  sorondary  load 
-;!(f!tfrrs  typit  ally  contains  al.ciit  2". 
ptt'  (rrtt  load.  tt:o  load  con(  i'nt(ati(yi:  <i» 
':;»?  ha;;hoi:.so  diM:};ari;r  ( (irrosjionditii; 
In  !0  poff.-.ti*  opa(  ity  u'«.idil  iio  2(1  in^' 
(isi.iu.  This  IS  iO  times  tho  poikitan! 
<  oncootratioo  of  tho  projiosod  st.ctda-ci 
(f)(;>.ivor  No  A-'>J-4;i.  iJoni  N't'  U-A- 

I:;  luutiast,  ttio  uso  of  (C)Ms  offers! 
i;;ao!y.  sonsittvoand  diroi  t  indtciJiof.  (-; 
xv.i  oMsod  otnissiirris  Tho\  j;ivo  an 
i.-ntmrdiatf;  lauK.atioti  of  uJi  ucciinoiuo, 
xvh.ich  providos  for  tiiaoly  af.tion  that 
ivd!  io.uii(ai.To  tho  tluration  and. 
f!!»'r(;h.ro,  tho  einissioiis,  oi  an  njisol. 
TtiMV  can  ,ilso  addross  tho  Iong-t«!rni 
gr.idaai  (iotorioration  (.f  portc.riiiancodt 
.1  t>a};houso. 

h.  addition,  COMs  an-  cost-otiot  tivo 
A  typical,  ^oaorally  availai-lo  inoruttif 
ivirti  atuiliarios  costs  ahont  S.Hr,:in(l  t«i 
instali  and  about  $U>.."iO()  to  oporato 
:;:in.iallv.  Proper  tisa^o  r.i  a  C:()M  (an 


(T-  ure  that  the  gases  omitted  Lorn  u 
h;igho(tse  exhibit  loss  than  2  percent 
opacity  on  aior.ige o\er a  year  (Docko: 
r.u  A~n2-41.  Item  No.  11-8-^4  Th«- 
aj  provcunato  co?t-effoctivenes.s  jif 
r.  dai.Hsg  tho  average  opacity  frosr.  v„ 
t^'fc-nt  to  2  ponenl  throuj;h  tho  vi;*  t>t 
.•  lOV.  li  .S2  100  per  ton  of  lo  id.  or  S'l'-. 
t  01  !oa  of  F'M. 

Th^-  FPA  invilos  cximjnonis  o:;  d.o 
"■iv-sufsiihlff'o-s  of  incorporating  tfus 
-<'t.,U'i:,y  fur  COM  into  the  fin;.!  s{an.!«:f: 
i;  'r.n'^^ato;!  ftir  this  source  catoanry 

t    Orfi'inn  fM/'s.  Tho  fil'A  i^" 
p.iM.tt.'.;np  t'.vo  monitoring  ojttioas  (hi:: 
•■riolt-.T  oj'crator.s  may  purs-ie 
Cofi;i(Utoi<s  tnonitori.ig  systems  are 
nvaJlahiG  for  n  iC.  but  the  operating  ,t:M{ 
::■:'.•  ntu^iunio  i  osts  of  oKisiing  svstonts 
rivr.  bo  prohibitive  fu;  many  soiinos  i.i 
t;u  -  catoj;o.-> .  Auernataely;  operators 
t;:.r,  coniiniiously  moiutor aftorbiirntr 
'«-f'vha;i.>;t  stro.jm  toniporatiir( .  uhi(  h 
correlates  strongly  with  TfK!  omissioiis, 
i.tior  (•(.•jKhictinj^  an  initial  performance 
tost  to  demonstrate  (omjilia.nce  wiiti  the 
(tifislantiard 

i;ndt-r  tho  .second  uptiun.  THC  and 
'♦■(f.poraturo  would  have  to  be  Cieasurod 
sircuhai'.ooiisiy  for  three  runs  lastinf;  > 
h.(-ur  e«t;h  during  the  initial  TUC: 
<  (':;ipiiaiu.e  test.  The  average  THc; 
co.".i.(;ntratioi!  and  leniperaturc  would 
b.-  (lotormincd  for  the  total  sainplint; 
period  (.ompliance  with  the  THC 
.■-t.iruh'.rd  would  Im;  determined  on  tho 
has;-,  iif  the  av(!rago  THC  concentration 
Hi*'  frDnitnuju  allowublo  afiodfurncr  «.r 
oxiiausf  tt  nipcrature  would  («• 
(ii'!ortuiut.(i  on  die  basis  of  the  avoia;^i' 
t»r?!pe.-atiire  during  the  Kjtai  sampling 
p^n(.d.  lo  remain  in  compliance,  tlu' 
o-.vri.o:  or  op<rator  could  n(it  allow  ihr 
aveoigo  tcmperalun!  foranv  :»-hour 
ptrii'd  to  fail  mere  than  2H°i:  150  ^Tj 
t;»'tovv  tho  average  nieasiired  during  tla; 
init;.!i  nifloumpliance  test.  Allowing 
tho  .i'.f.r;,g(:  .tvrperature  to  fall  Ih.-Iow 
this  l»-'.'i«l  uuuld  constituti!  a  v  iolation  o! 
fl;o  ofnts.sio.is  standard. 

Thcproposicl  allowable  leniperaturo 
i.i:;g.-  ..t  zu  ■>(:  (:,()  -F)  for  Ili('  aherburnei 
onombniod  reverlwratoryblast  exhaust 
sfrt-anis  is  based  on  ten)j>eratnre  data 
(oUocted  during  the  organic  HAP  ami 
THC  t.  sting  iierlorn»!(l  tiy  the  KI'A 
Hiraiu  tin;  test  of  the  bla.st  furnai  e.  tl;.- 
i-ta>;n  avoriigc  tomjierature  of  the 
iitorburnor  varied  (ncra  range  f.l  rj. '(: 
('•'•'»■)  During  d;e  test  of  the 
loverberatory '"blast  furnace 
n.tifigiuatioii.  the  ;j-hoiir  average 
t»n.p»:atiire  of  thi;  combined  exhaust 
stfoam  varied  over  a  rang(r  of  2'*  ^C  (."ij 
i  !    The  pioposed  28  "c'ffiO  °\  \ 
..Ht.'.vable  lomfieratiire  range  is 
(onsisront  with  the  range  allowed  in  the 
monitoring  foquirenients  for  sourf  es 
I  (..ii.'t.ilod  i.y  afreddirners  i(i  other 


Federal  standards  (40  CFR  pqrt  60 
suhp,:irts  EF.  MM.  .SS.  7T.  WW.  IJBB 
UDJ).  ITf .  in,  \NN  QQQ.  SSS  and 
VVV). 

Another  TJlCc!»i!;pharae  (ost  woidi! 
be  re(juirf!d  d  tl.e  operator  dcsirt  s  to 
establish  a  lower  .iflerburner 
temperature  Owners  or  operatt>i«;  ahu 
bivo  the  option  of  nion;io:ini^  TliC 
i:s;:.g  •'•  CCVl  iJivtvad  of  temperature 
c.  net  end  CbloTinp  Contim:oos 
rii.i.^.iun  n-oi.i»orsar'-civaila})ip  fn.  I.'CI. 
b::!  thr-y  hr.ve  not  been  esed  in  this 
industrv.  Furthermore,  the  estimaiod 
;vipi;al  and  r.ontiai  costs  of  these  CEM  > 
f'-r  the  enlirr  indusirv  would  be 
Si.non.oOO  :,nd  $1.40'r;  000.  respectively 
Tho  ( o.^t  of  reqi.irip.;^  an  HCl  CEM 
■v'ouiu  double  the  capital  and  annual 
cos;  \mpacts  of  the  proposed  standard, 
ami  would  increase  the  number  of 
!a(  ihlies  that  are  siijnificantK  impacted. 
Other,  less  i  (.st!v  monitoring  options  an' 
.udilable.  so  the  liPA  has  delternuncd 
that  an  HCl  CGM  should  not  be  reqiiin-d 
and  several  alterr.ative  monitoring 
options  are  l)eing  included  in  the"^ 
proposed  standard.  However,  xhvsi- 
ahernaiMves  aHow  tlie  use  of  an  HCl 
(.1  M  to  fulfill  th(^  monitoring 
re(juiren;ents  for  HCl '(I.,  if  an  oper<iti>r 
(  booses  to  u.se  (»ne. 

Whert^  SO,,  si  rubbtrs  are  u.sed, 
(  onliminus  emission  monitoring  for  5»0> 
lA^iW  be  used  as  an  indicator  ol  scrubber 
performam e  Altirnativelv.  smibU^r 
ji-irameters.  im  luding  sorbent  inj(x;tion 
rate  and  \A\.  tan  also  be  monitored  as 
Hidif  ators  of  scrubber  performaiu  e 
Where  flnvtng  with  soda  ash  or 
limestone  is  used  to  proi.hide  HCl.CII.. 
emissions,  monitoring  the  use  of  th(?se 
nuving  agi-nts  vm\  ensure  tliat  sufficiimt'' 
quantities  are  being  'mUXk-iS  ((,  (.ontrni 
eniissio[\s. 

The  |;PA  is  therefort'  proposing  hmr 
altfrnative  monitnnngopiions  for 
c.ntroiof  HCI'Cl,  (\]  manual 
monitoritii.;  of  the  addition  of  soda  .ish 
and  limestone.  (2)  instrument 
monitiiringol  >(  riibhtrparameU;rs.  ('.) 
CIM  for  SO:,  or  (4)  CK.M  for  HCl  liach 
of  tiiOM;  alternatives  is  described  Ixflow 
Option  7.  Owners  or  operalnrs  <  on  Id 
monitor  the  amounts  of  .soda  ash  and 
limestontr  .idded  to  the  smelting  hirnace 
and  the  total  amount  of  charge  material 
added  dnrie.g  the  8-hour  shift  in  which 
tile  iniiia!  HCi/Clj  compliance;  test  was 
(lerhirmed.  This  ratio  of  soda  ash  and 
l.mcslone  to  tot.i!  charge  material  wimld 
fstablish  a  minimum  ratio  that  would  i»- 
m,iintain(;(l  thereafter  A  new  HCI/CI. 
(.ompliam  e  test  woidd  be  required  if  the 
operator  waidc-d  to  alter  the  amount  or 
tvpe  of  fluxing  agent  to  Ik-  used  in  the 
future.  Continiurd  compliance  would  be 
determined  on  the  basis  (.f  ifie  ratio  of 
sikI.i  ;ish  and  hmoslone  to  total  chars-e       \ 
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material  added  to  the 
each  8-hoixr  shift  thereafter 
maintain  the  same  ratio 
constitute  a  violation  of  the 
standard. 

Option  2.  The  owner  or 
facility  that  has  a  scrubber 
HCl  and  Ch  could  record 
liquid  injection  rate  and  pi 
minutes  during  the  initial 
compliance  test,  which 
1-hour  runs.  The  average 
recorded  values  for  pH  and 
injection  rate  would  be  usei 
minimum  operating 
scrubber  that  must  be  niai 
thereafter.  Failure  to 
minimum  scrubber  media 
or  minimujn  inlet  pH  woul 
a  violation  of  the  HCI/CI2 

The  media  injection  rate 
recorded  every  15  minutes 
compliance  test  and  could 
than  70  percent  of  the 
rate  demonstrated  during 
compliance  test.  No  data 
during  the  EPA  tests  on  the 
of  SOj  scrubber  media  in 
The  proposed  30-percent  a 
in  media  injection  rate  is 
the  range  allowed  in  the 
requirements  in  other 
(40  CFR  part  60,  subparts 
PPF)  for  sources  controlled 
scrubbers. 

The  standards  in  subpart 
and  PPP  are  for  control  of 
not  acid  gases.  Therefore, 
also  considering  allowing  n 
liquid  injection  rate,  but  has 
included  that  requirement  i 
proposed  regulation.  The  EF 
comment  on  the  a 
allowing  a  30-percent  drop 
injection  rate. 

The  scrubber  media  inlet 
also  be  recorded  every  15 
the  3-hour  average  could  be 
than  1.0  pH  points  below  th< 
inlet  pH  demonstrated  d 
HCI/CI2  compliance  test.  Th 
pH  range  of  10  for  the  scrul 
inlf?t  pll  is  based  on  data  col 
du.ring  the  KCl/Cl;  testirg  p 
the  EPA.  During  the  EPA  tes 
furnace,  the  3-hour  average 
sorbent  at  the  SO2  scrubber 
from  7.7  to  8.3.  a  range  of  0.< 
reverberatory/blast  furnace  t 
pH  of  the  sorbent  at  the  SO2 
outlet  showed  a  similar  pH 
allowable  pH  I'ange  of  1.0, 
0.6.  is  being  proposed  becau 
CI2  are  absorbed  more  easily 
and  control  of  HCl  and  CI2 
vary  significantly  over  a  sen 
sorbent  pH  range  of  1.0 

Option  3.  The  owner  or  o 
facility  that  operates  an  SOj 
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could  record  the  SO2  concentration 
every  15  minutes  during  the  initial  HCl/ 
CI2  compliance  test.  The  average  of 
these  recorded  values  for  SO2 
concentration  would  be  used  to 
establish  a  3-hour  average  maximum 
SO2  concentration  that  could  not  be 
exceeded  thereafter.  The  SO2 
concentration  would  be  recorded  every 
15  minutes  and  the  average  for  any  3- 
hour  period  could  be  no  more  than  200 
ppmv  above  the  average  SO2 
concentration  measured  during  the 
initial  HCI/CI2  compliance  test.  A  3- 
hour  average  SO2  concentration 
exceeding  the  maximum  SO2 
concentration  would  constitute  a 
violation  of  the  HCI/CI2  standard. 

The  allowable  SO2  range  is  based  on 
data  collected  during  the  HCI/CI2  testing 
performed  by  the  EPA.  During  the  test 
of  the  reverberatory/blast  furnace 
configuration,  the  3-hour  average  SCh 
concentration,  as  recorded  by  the 
facility's  SO2  CEM,  ranged  from  37 
ppmv  to  195  ppmv.  During  the  test  of 
the  blast  furnace,  the  3-hour  average 
SO2  concentration  ranged  from  0  ppmv 
to  50  ppmv.  An  allowable  range  of  200 
ppmv  above  the  average  SO2 
concentration  measured  during  the 
initial  HCI/CI2  compliance  test  is  being 
proposed  to  reflect  the  range  of  SO2 
concentrations  measured  and  the  fact 
that  HCl  and  CI2  are  absorbed  more 
easily  than  SO2. 

Option  4.  The  owner  or  operator 
could  also  install,  operate,  and  maintain 
an  HCl  CMS  and  demonstrate 
compliance  with  an  initial  HCI/CI2 
compliance  test  and  by  meeting  all  of 
the  requirements  for  CMS's  found  in  the 
General  Provisions.  The  CO2 
concentration  needed  to  correct  for 
dilution  would  be  determined  during 
the  initial  HCI/CI2  compliance  test  and 
would  not  need  to  be  continuously 
monitored.  To  remain  in  compliance, 
the  HCl  concentration  measured  bv  the 
CMS  and  corrected  to  4  percent  COt 
must  remain  below  an  HCl  limit  of  15 
mg/dscm. 

The  HCl  limit  of  15  mg/dscm  for 
enhanced  monitoring  was  based  on  the 
results  of  the  EPA-sponsored  HCI/CI2 
testing.  These  tests  indicated  that  about 
98  percent  of  the  chlorine  was  emitted 
as  HCl. 

2.  Process  Fugitive  Sources 

The  proposed  MACT  for  control  of 
metal  HAP  emissions  from  process 
fugitive  sources  is  an  enclosure-type 
hood  ventilated  to  a  baghouse.  When 
these  hoods  are  in  place  and  the  smelter 
has  demonstrated  compliance  with  the 
proposed  face  velocity  and  flow  rate 
requirements,  no  further  monitoring  of 
capture  efficiency  would  be  necessary. 


Similarly,  the  proposed  MACT  for 
control  of  organic  HAP  emissions  from 
blast  furnace  charging  is  proper  balance 
between  the  blast  furnace  charging  and 
primary  exhaust  ventilation  systems.  No 
monitoring  of  blast  furnace  charging 
would  be  necessary  after  compliance 
has  been  demonstrated  with  the  THC 
limit  for  blast  furnace  charging. 

As  noted  previously,  no  CMS's  are 
available  for  lead.  In  addition,  a  COM 
cannot  be  u.sed  to  monitor  process 
fugitive  baghouse  performance  becau-so 
the  opacity  of  uncontrolled  process 
fugitive  emissions  is  too  low  to  indicate 
a  control  device  failure.  Therefore,  the 
proposed  standard  would  require  daily, 
weekly,  and  monthly  inspection  of 
process  fugitive  baghouses  and  would 
r<-quire  monitoring  the  pressure  drop 
and  water  flow  rate  of  PM  scrubbers. 
Scrubbers  are  used  instead  of  baghou.ses 
at  some  smelters  to  control  process 
fugitive  sources. 

The  majority  of  smelters  already 
perform  regular  inspections  of 
baghouses  and  monitor  scrubber 
operating  parameters  as  part  of  normal 
boghouse  and  scrubber  operation  and 
maintenajice.  These  monitoring 
requirements  would  ensure  that  the 
control  devices  are  being  operated  and 
maintained  in  a  manner  consistent  with 
good  air  pollution  control  practices. 
These  monitoring  requirements  are 
being  proposed  as  separately 
enforceable  standards.  However,  a 
violation  of  the  proposed  monitoring 
requirements  could  not  be  used  to 
indicate  a  violation  of  the  proposed  If  nd 
emissions  limit  for  process  fugitive 
sources.  Therefore,  the  proposed 
standard  would  also  require  an  annual 
compliance  test  of  lead  emissions. 

The  proposed  baghouse  inspection 
program  is  the  only  monitoring  option 
available  for  process  fugitive  soun;es 
controlled  by  baghouses  at  secondary 
lead  smellers.  This  proposed 
requirement  is  not  intended  to  serve  as 
a  model  of  monitoring  requirements  for 
other  source  categories  of  particulate  or 
HAP  emissions  controlled  by  baghouses. 

3.  Fugitive  Dust  Sources 

Monitoring  of  compliance  with  the 
work  practice  controls  for  fugitive  dust 
sources  specified  in  each  smelter's  SOI' 
manual  would  be  accomphshcd  through 
recordkeeping  requirements  that  would 
also  be  specitied  in  the  SOP. 

A  COM  is  not  appUcabie  to  the 
building  and  enclosure  ventilation 
emission  points  that  are  subject  to  the 
lead  emissions  limit.  The  proposed 
standard,  therefore,  would  require  a 
baghouse  inspection  program  and  an 
annual  compliance  test  of  lead 
emissions  for  the  same  reasons  as  thu.st> 


described  above  for  process  fugitive 
baghouses. 

/.  Seiection  of  Notification  Requirements 

Owners  or  operators  of  secondary  lead 
smelters  would  be  required  to  comply 
with  all  of  the  notification  requirements 
under  section  63.9  of  the  General 
Provisions.  An  owner  or  operator  would 
be  required  to  submit  the  initial 
notification,  notifications  of 
performance  tests,  notification  of  CMS 
performance  evaluations,  and  the 
notification  of  compliance  status. 
Information  submitted  in  these 
notifications  would  confirm  that  the 
source  is  subject  to  the  standards  and 
establish  the  source's  compliance  status. 
Each  operator  of  a  smelter  would  also 
be  required  to  submit  the  fugitive  dust 
control  SOP  manual  to  the 
Administrator  or  his  or  her  authorized 
representative,  along  with  a  notification 
that  the  smelter  is  seeking  review  and 
approval  of  the  manual.  Operators  of 
existing  smehers  would  be  required  to 
submit  the  manual  no  later  than  180 
days  before  the  compliance  date  for 
existing  smelters.  Operators  of  new 
smelters  would  be  required  to  submit 
the  manual  no  later  than  180  days 
before  startup  of  the  new  smelter  but  no 
sooner  than  the  effective  date  of  the 
proposed  standard. 

Tlie  notification  of  compliance  status 
would  list  the  results  of  any 
performance  tests  and  opacity 
measurements,  methods  used  for 
determining  continuous  compliance, 
descriptions  of  the  air  pollutant  control 
equipment  and  methods  applied  at  each 
affected  emission  point,  and  a  statement 
as  to  whether  the  source  is  in 
compliance  with  all  relevant  standards 
and  provisions  of  this  subpart.  The 
proposed  regulation  would  waive  the 
requiit^ment  tlial  the  smelter  perform  an 
an.^ly'•.is  demonstrating  whether  the 
smcher  is  a  major  source  or  area  source 
since  the  regulation  would  appiv 
equally  to  all  smelters.  The  compliance 
notincation  would  also  certify  that  the 
facility  has  co.-npleted  an  SOP  manual 
for  the  control  of  fugitive  du-st  emissions 
ann  'hat  the  COP  manual  has  been 
ipproved  by  the  Administrator. 

K.  Sek-ction  of  Recordkerping  and 
Rrporting  Requirements 

The  recordkeeping  and  reporting 
require.T.ents  of  the  Gfineral  Provisions 
fur  40  CFR  part  63  would  apply  to 
seconder)'  lead  smelters  unless 
specincally  superseded  in  this  part. 

1.  Recordkeeping 

Consistent  with  the  General 
Provisions  of  part  63  and  with  the 
optrating  permit  rules  in  part  70. 


promulgated  under  title  V  of  the  Act, 
records  required  by  this  part  would  be 
retained  for  at  least  5  years.  Each 
affected  source  would  be  required  to 
maintain  records  of  the  results  of 
compliance  tests  for  each  of  the 
proposed  emission  limits,  including 
THC.  lead,  and  HCI/CI2.  These  records 
are  necessarv'  to  document  the  initial 
compliance  determination  with  these 
standards.  If  a  smelter  is  subject  to  the 
proposed  emission  standards  for  THC 
and  must  monitor  afterburner  or  exhaust 
stream  temperature  to  comply  with  the 
proposed  enhanced  monitoring 
requirements,  then  records  of  the 
afterburner  or  exhaust  stream 
temperature  would  be  maintained. 
These  records  could  be  in. the  form  of 
strip  charts  or  digital  printouts,  with  the 
period  between  measurements  not  to 
exceed  15  minutes.  A  block  average 
temperature  would  be  recorded  every  3 
hours.  These  records  would  he  used  by 
an  affected  source  to  demonstrate 
continuous  compliance  with  the  THC 
standards. 

The  source  would  be  required  to 
maintain  records  explaining  any  periods 
when  the  monitored  afterburner 
temperature  dropped  below  the 
minimum  established  during  the 
facility's  initial  THC  compliance  test. 
Maintenance  records  of  the  afterburner 
temperature  monitor  would  also  be 
required  pursuant  to  section  63.10  of  the 
Creneral  Provisions.  All  secondary  lead 
smelters  that  currently  operate 
afterburners  already  monitor  and  record 
afterburner  temperature  as  part  of 
normal  afterburner  operation  and 
maintenance.  Therefore,  the  incremental 
burden  associated  with  these  proposed 
recordkeeping  requirements  for 
temperature  are  considered  minimal 
Each  source  would  be  required  to 
maintain  records  of  opacity,  as 
measured  by  a  COM  and  in  ten-ns  of  6- 
minute  averages.  Records  would  also  be 
maintained  of  any  e.xceedances  of  the 
site-specific  opacity  limit  and  any 
corrective  actions  following  those 
exceedances.  Maintenance  records  of 
the  opacity  monitor  probes  would  also 
be  maintained,  including  records  of 
periodic  cleaning  and  replaaiments  and 
calibration  checks,  pursuant  to  section 
63.10  of  the  General  Provisions.  These 
records  would  be  used  to  demonstrate 
continuous  compfiance  with  the  opacity 
standard. 

Each  source  would  also  be  required  to 
maintain  records  consistent  with  the 
enhanced  monitoring  approach  chosen 
for  controlling  HCI/CI2  emissions  to 
ensure  that  the  source  is  in  continuous 
compliance  with  the  HCl/Cij  standard. 
If  an  owner  or  operator  choost^s  to  rely 
on  fluxing  as  a  control  for  HCl/CJ:, 


records  of  the  soda  ash  or  limestone 
added  to  the  smelting  furnace  and  the 
total  amount  of  material  charged  ivould 
have  to  be  maintained.  The  amoimt  of 
fluxing  agent  added  and  material 
charged  would  be  recorded  on  a  total 
per-shift  basis.  Most  smelters  already 
maintain  records  of  fluxing  agents 
added  to  the  furnace  and  maierial 
charged  as  a  normal  part  of  production 
and  quality  control.  Consequently,  the 
incremental  burden  associated  with  this 
recordkeeping  requirement  would  bo 
minimal. 

If  a  source  operates  an  acid  gas 
st:rubber  and  the  owner  or  operator 
chooses  to  control  HCl  and  Cl^  with  the 
scrubber  rather  than  through  fiu.xing. 
then  the  source  would  be  required  to 
either  (1)  maintain  records  of  scrubber 
media  injection  rate  and  pH.  or  (2) 
maintain  records  of  SO2  concentrations 
me.asurcd  continuously  with  a  CMS. 
Most  sources  with  scrubbers  already 
maintain  records  of  media  injection  rate 
and  pH  as  part  of  normal  scrubber 
operation,  as  well  as  CMS's  for  SO:.  If 
a  source  operates  a  CMS  for  HCl.  it 
would  maintain  records  of  HCl 
concentration. 

Records  would  also  be  maintained  of 
fiigitive  dust  control  activities,  as 
required  by  each  smeher's  SOP. 

2.  Reporting 

Owners  or  operators  of  secondary  lead 
smelters  would  be  required  to  comply 
with  all  of  the  reporting  requirements 
under  section  63.10  of  the  General 
Provisions.  They  would  be  required  to 
report  the  results  of  performance  tests 
and  CMS  performance  evaluations,  and 
to  submit  quarterly  excess  emissions 
and  CMS  performance  reports  or 
summar\-  reports. 

These  quarterly  reports  would  includ.' 
summaries  (e.g..  3-hour  averigi-)  of  the 
records  required  to  demonstrate 
continuous  compliance  with  the 
propo.sed  standards.  These  reports 
would  akso  contain  summaries  of  the 
records  that  are  required  to  demonstratf 
continuous  compliance  with  the  fugitive 
dust  control  measures  described  in  the 
source  s  SOP  manual,  including  an 
explanation  of  the  periods  u  hen  tht; 
X^procedures  outlined  in  the  SOP  were 
not  followed. 

The  -Administrator  belicnes  that 
excess  emissions  and  compliance 
pararr.fter  monitoring  reports  are  a 
critical  enforcement  tool.  Therefore.  th(! 
proposed  standa-i-d  would  require 
quarteriy.  rather  than  semi-annual 
reports.  However,  pursuant  to  section 
63.10(e)(3)(ii)offhe  General  Provisions, 
sources  may  request  to  reduce  reporting; 
frequpncy  after  they  can  demonstrate 
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period. 

L  Operating  Permit  Program 

Under  title  V  of  the  Act 
emitting  sources  would-be 
obtain  an  operating  permi 
the  emission  limits  and 
requirements  for  monitorihg 
and  recordkeeping  for  a  fa 
scattered  among  numerou 
State  Implementation 
regulations.  As  discussed 
Rile  for  the  operating  pern|it 
published  on  July  21,  199 
32295),  an  operating  perm 
new  permit  program  will 
the  requirements  that  pert 
source  in  a  single  docume 

After  a  State's  permit  program 
been  approved,  each  secor  d 
smefter  within  that  State 
and  obtain  an  operating  permit 
State  where  the  secondary 
is  located  does  not  have  an 
permitting  program,  the  ov 
operator  must  submit  the  a 
under  the  General  Prov 
part  63.  The  addrosses  for 
Regional  Offices  and  State 
in  the  Central  Provisions. 
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M.  Whether  to  Also  Regulate  Air 
Emissions  Under  RCRA 

As  noted  earlier,  air  emi;  sions  from 
secondary  lead  smelting  fu  naces  are 
also  potentially  subject  to  r  ^gulation 
under  RCRA  because  the  b;  ttery  and 
other  lead-bearing  seconda  y  feed  is 
often  classified  as  a  hazard  )us  waste 
because  of  lead  content.  Th  ese 
emissions  are  presently  exe  m 
regulation  (40  CFR  266.10fl 
EPA  is  considering  whethe 
controls  are  necessary  as  p. 
rulemaking.  The  EPA  has  a 
reexamine  the  appropriate 
exemption  as  part  of  a  settl 
agreement  in  Horscheod  /?4; 
V  Browner.  No.  92-1221.  Ti 
agreement  provides  th.^it  th« 
issue  revised  regulatory  sta  i 
the  Act  alone,  under  RCRA 
both  stafutf<;. 

The  EPA  is  proposing  to  |ontinue 
exempting  air  emissions  frc  m  secondary 
lead  smelting  furnaces  fron:  RCR.^ 
essentially  because  the  EP-'^beliines 
these  emissions  v.ill  be 
comprehensively  and  adeqi 
regulated  under  the  section 
proposed  here,  plus  the  su 
residual  risk  determination 
the  RCR.^  standard  for  regu 
may  be  necessary  to  protect 
health  and  the  environment 
section  3004  (a))  differs  fror  i 
t(  rhnology-based  regime  of 
of  the  Act.  the  EPA  does  no 
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further  RCRA  regulation  of  air  emissions 
is  necessary.  The  reasons  are  that:  (1) 
The  proposed  MACT  optimizes  control 
of  the  principal  HAP  contributed  by  the 
hazardous  waste  (i.e.  lead-bearing  feed, 
as  opposed  to  fossil  fuels)  processed  by 
the  source  by  imposing  the  best 
pollution  control  technology  for  the 
principal  HAP— lead  compounds- 
emitted  from  these  sources;  (2)  all 
secondary  lead  smelters  (both  major  and 
area  sources)  would  be  controlled  by  the 
proposed  standards;  (3)  the  proposed 
standards  control  not  only  stack 
emissions,  but  facility-wide  fugitive 
emissions;  (4)  organic  HAP's  are 
controlled  as  well,  and  emissions  of 
chlorinated  organic  HAP's  (such  as 
PCDD's  and  PCDF's)  are  minimal;  and 
(5)  HCl  and  CI2  emissions  are  controlled 
as  well.  To  the  extent  any  significant 
residual  risk  remains  after  MACT 
standards  are  implemented,  the  risk  will 
be  addressed  through  the  section  1 12(f) 
residual  risk  process.  Consequently,  the 
EPA  believes  that  RCRA  regulatiori  of 
air  emissions  from  these  sources  should 
not  be  required. 

In  this  regard,  it  is  important  to 
remember  tJiat  RCRA  section  1006 
requires  the  Agency  to  "integrate  all 
provisions  of  (RCRA)  for  purposes  of 
administration  and  enforcement  and 
*   *   *  avoid  duplication,  to  the 
maximum  extent  practicable,  with  the 
appropriate  provisions  of  the  Clean  Air 
Act*   *   *  .".The  EPA  believes  that 
imposition  of  RCRA  air  emission 
standards  for  these  sources  could  result 
in  the  types  of  unnecessary  duplication 
that  section  1006  is  intended  to  prevent. 
Accordingly,  the  Agency  is  proposing  to 
retain  the  current  regulatory  exemption 
from  RCRA  regulation  for  air  emissions 
from  secondary  lead  smelters. 

There  is  also  a  second  potential  area 
of  overlap  between  RCRA  standards  and 
the  proposed  MACT  standards.  This  is 
with  respect  to  strategy  units  that  are 
presently  regulated  under  RCRA.  The 
EPA  believes  that  the  controls  for 
fugitive  dust  emissions  proposed  in  this 
rule  (proposed  §§63.545  {c)(2)  and  (c)(5) 
in  particular)  are  consistent  with,  and 
complement,  the  existing  RCRA 
standards.  The  RCRA  standards  are 
directed  largely  at  preventing  n.'ieases  of 
waste  to  land  and  groundwater,  and  so 
would  be  complemented  by  the 
proposed  rules,  which  are  directed  to 
preventing  exposure  via  an  air  exposure 
pathway.  In  addition,  the  provisions  of 
the  RCR,-\  rules  preventing  air  emissions 
are  consistent  with  the  standards 
proposed  todav.  For  exampic. 
t:264.n01(c)(^){iv)prev(^nt.sfugiti^e 
dust  emissions  from  containment 
buildings  by  prohibiting  visible 
emissions  and  achieves  the  sa;;ie 


emission  control  objective  of  the 
fugitive  dust  control  standards  being 
proposed  today.  The  Agency  solicits 
comment,  however,  to  ensure  that  none 
of  the  requirements  for  RCRA  storage 
units  are  incompatible  with  the 
standards  proposed  today. 

N.  Solicitation  of  Comments 

The  EPA  welcomes  comments  on  all 
aspects  of  the  proposed  standards  and 
specifically  solicits  comments  on  the 
following:  (1)  The  determination  by  the 
EPA  that  area  sources  in  the  category 
present  a  threat  of  adverse  effects  to 
human  health  and  therefore  should  be 
regulated;  (2)  the  use  of  fluxing  agents 
to  eliminate  HCl  and  CI2  emissions  from 
smelting  furnaces,  including  the 
technical  feasibility  of  this  approach, 
any  adverse  impacts  on  smelting 
operations,  and  its  effectiveness  in 
reducing  HCI/CI2  emissions;  (3)  the 
feasibility  and  impacts  of  establishing  a 
THC  limit  for  existing  blast  fxu-naces 
based  on  an  afterburner  temperature 
above  that  identified  as  the  MACT  floor 
(700  °C);  and  (4)  the  proposed  enhanced 
monitoring  requirements,  including  the 
proposed  strategy  of  establishing  a  site- 
specific  opacity  limit  concurrent  with 
the  initial  lead  compliance  test. 
Comments  on  these  aspects  of  the 
standards  will  be  most  useful  if  they 
contain  specific  information  and  data 
pertinent  to  an  evaluation  of  the 
magnitude  and  severity  of  the  impactfs) 
and  suggested  alternative  courses  of 
action  that  would  avoid  the  iiTipacf(s) 

VII.  Administrative  Requirements 

A.  Public  Hearing 

A  public  hearing  will  be  held,  if 
requested,  to  discuss  the  proposed 
standards  for  secondary  lead  smelters, 
in  accordance  with  section  307(djl5)  ol 
the  Act.  Persons  wishing  to  make  an 
oral  presentation  at  a  pizblic  hearing 
should  contact  the  EPA  at  the  address 
given  in  the  ADDRESSES  section  of  this 
preamble.  Oral  presentations  v.ill  be 
limited  to  15  minutes  each.  Any 
member  of  the  public  may  file  a  v.  ritrfu 
statement  before,  during,  or  vvithin  30 
days  after  the  hearing.  Written 
statements  should  be  addressed  10  the 
Air  Docket  Section  address  given  in  the 
ADDRESSES  section  of  this  preanib!-'  and 
should  refer  to  Docket  .\'o.  A-92-43.  A 
verbatim  transcript  of  the  hearing  .iud 
written  statements  will  be  available  for 
public  inspection  and  copying  during 
normal  working  hours  at  the  EPA's  Ai; 
DockefS'Ttion  in  Washington,  DC  !-<•, 
ADDRESSES  section  of  this  preamL»!( ). 
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B.  Docket 

The  docket  is  an  organized  and 
co:nplete  file  of  ail  the  information 
submitted  to.  or  otherwise  considered 
by.  the  EPA  in  the  development  of  this 
proposed  rule.  The  principal  purposes 
of  the  docket  are  to:(l)  Allow  interested 
parties  to  readily  identify  and  locate 
documents  so  they  can  intelligently  and 
effix-.tively  participate  in  the  rulemaking 
process,  and  (2)  serve  as  the  record  in 
case  of  judicial  revieiv.  except  for 
interagency  review  materials  [.stiction 
307(d)(7)(a)  of  die  CAAj. 

C.  EKpcutive  Order  12866 

Under  Executive  Order  12866  (58  FR 
5173.  October  4.  1993),  the  EPA  must 
deter.mine  whether  a  regulatory  action  is 
"significant"  and,  therefore,  subject  to 
Office  of  Management  and  Budget 
(OMB)  review  and  the  requirements  of 
the  Executive  Order.  The  Order  defines 
"significant"  regulatory  action  as  one 
that  is  likely  to  lead  to  a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more,  or 
adversely  and  materially  affect  a  sector 
of  the  economy,  productivity, 
competition,  jobs,  the  environment, 
public  health  or  safety,  or  State,  local, 
or  tribal  governments  or  communities; 

(2)  create  a  serious  inconsistency  or 
othenvise  interfere  with  an  action  taken 
or  planned  by  another  agency;  (3) 
materially  alter  the  budgetary  impact  of 
entitlements,  grants,  user  fees,  or  loan 
programs  or  the  rights  and  obligation  of 
recipients  thereof;  or  (4)  raise  novel 
legal  or  policy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
the  principles  set  forth  in  the  Executive 
Order. 

The  proposed  regulation  presented  in 
this  notice  was  submitted  to  the  OMB 
for  review.  Any  written  EPA  response  to 
those  comments  are  included  in  the 
docket  listed  at  the  beginning  of  today's 
notice  under  ADDRESSES.  The  docket 
is  available  for  public  inspection  at 
EPA's  Air  Docket  Section,  which  is 
listed  in  the  ADDRESSES  section  of  this 
preamble. 

D.  Paperwork  Reduction  Act 

The  information  collection 
requirements  in  this  proposed  rule  were 
submitted  for  approval  to  OMB  under 
the  Paperwork  Reduction  Act.  44  U.S.C. 
3501  et  seq.  An  Information  Collection 
Request  document  was  prepared  by  the 
EPA  (ICR  No.  1686.01).  and  a  copy  may 
be  obtained  from  Sandy  Farmer. 
Information  Policy  Branch.  U.S. 
Environmental  Protection  Agency.  401 
M  Street  SW.  (2136).  Washington".  DC 
20460.  or  by  calling  (202)  260-2740. 
The  public  reporting  burden  for  this 


collection  of  information  (including 
emission  testing)  is  estimated  to  average 
1 ,200  hours  per  smelter  for  reporting  in 
the  first  year  in  which  compliance  is 
demonstrated  and  550  hours  per  year  for 
subsequent  years,  and  to  require  210 
hours  annually  per  smelter  for 
recordkeeping.  These  estimates  include 
time  for  reviev.in^  instructions, 
searching  existing  data  sources, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
the  collection  of  information. 

Send  comments  regarding  the  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden,  to 
Chief,  Information  Policy  Branch,  2136. 
U.S.  Environmental  Protection  Agency, 
'     401  M  Street.  SW..  Washington,  DC 
204R0.  and  to  the  Office  of  Information 
and  Regulatory  Affairs.  Office  of 
Management  and  Budget.  Washington. 
DC  20503.  marked  "Attention;  Desk 
Officer  for  EPA."  The  fmai  rule  will 
respond  to  any  OMB  or  public 
comments  on  the  information  collection 
requirements  contained  in  this  proposal. 

E.  Uegulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (5 
U.S.C.  601  etseq.)  requires  the  EPA  to 
consider  potential  impacts  of  proposed 
regulations  on  small  business  entities.  If 
a  preliminary  analysis  indicates  that  a 
proposed  regulation  would  have  any 
economic  impact  on  any  small  entities, 
then  a  regulatory  flexibility  a.ialvsis 
must  be  prepared. 

Present  Regulatory  Flexibility  Act 
guidelines  indicate  that  an  economic 
impwct  should  be  considered  significant 
if  it  meets  one  of  the  following  criteria: 
(1)  Compliance  increases  annual 
production  costs  by  more  than  5 
percent,  assuming  costs  are  passed  on  to 
consumers;  (2)  compliance  costs  as  a 
percentage  of  sales  for  small  entities  are 
at  least  10  percent  more  than 
compliance  costs  as  a  percentage  of 
sales  for  large  entities;  (3)  capital  costs 
of  compliance  represent  a  significant 
portion  of  crpital  available  to  small 
entities,  considering  internal  cash  flow 
plus  external  financial  capabilities;  or 
(4)  regulatory  requirements  are  likely  to 
result  in  closure  of  small  entities.  Based 
on  discussions  with  technical  support 
experts,  the  EPA  formulated  alternative 
criteria  for  the  determination  of 
significant  impacts  in  the  secondary 
lead  industry.  The  guidelines  were 
discussed  in  the  economic  impacts 
section  of  this  preamble. 

The  results  of  an  economic 
assessment  indicated  that  the  proposed 
rule  will  have  an  economic  impact  on 
small  business  entities.  However, 
adverse  economic  impacts  have  been 


niinimizexl  to  the  greatest  extent 
possible  in  this  rule  making,  and  those 
that  remain  are  unavoidable.  All  of  the 
small  entities  that  are  currently 
operatinf;  and  that  are  impacted  are 
major  sources  of  HAP's  for  which  the 
EP.'K  is  required  to  propose  MACT 
standards.  Consequently,  the  economic 
impacts  can  not  be  minimized  by 
proposing  less  stringent  standards  based 
on  GACr.  The  standards  being  proposed 
in  this  rule  making  are  ba.sed  on  MACT 
floor  controls,  and  in  no  instance  did 
the  EPA  choose  to  propose  standards 
based  en  controls  more  stringent  than 
the  floor.  The  EPA  was  also  able  to 
identify  alternatives  to  add-on  controls 
(e.g..  process  modifications  and  work 
practices)  in  the  MACT  floors  that 
offered  equivalent  levels  of  control. 

The  EPA  has  minimized  the  impacts 
associated  with  monitoring  bv  adopting 
a  surrogate  pollutant  approach  and  by 
allowing  for  alternative  monitoring 
strategies  when  available.  Finally,  the 
EPA  has  minimized  the  impacts 
associated  with  recordkeeping  and 
reporting  by  proposing  only  the 
minimum  requirements  needed  to 
document  continuous  compliance  with 
the  pro{K)sed  emission  hmits. 

F.  Pollution  Pre\ention  Considerations 

Pollution  prevention/source  reduction 
is  the  use  of  process  modifications  or 
alternative  processing  technologies  to 
reduce  air  pollutant  emissions  from  the 
source,  rather  than  through  the  use  of 
add-on  controls  Several  pollution 
prevention  and  source  reduction 
options  ivere  considered  for  application 
to  the  secondary  lead  smelter  industry 
in  this  rulemaking.  These  options  are 
described  in  more  detail  in  chapter  3  of 
the  BID 


1.  Emission  Prevention  Through 
Electrowinning 

Electrowinning  is  a  process  to  recover 
lead  metal  by  dissolving  lead 
compounds  in  acid  and  then  depositing 
lead  metal  on  a  cathode  in  an 
electrolytic  cell.  Electrowinning  is  being 
developed  as  an  alternative  to  the  use  of 
smelting  furnaces  to  reduce  lead 
compounds  to  lead  metal. 
Electrowinning  would  reduce  potential 
emissions  of  metal  HAP's,  organic 
HAPs.  and  HCl/Clj.  This  process  is  still 
experimental  and  has  not  been 
demonstrated  on  a  commercial  basis 
anywhere  in  the  world.  However,  die 
proposed  standards  would  not  prevent  a 
smelter  from  pursuing  this  technology. 
The  proposed  standards  for  prrx:ess 
sources  are  in  the  form  of  emission 
limits  and  operators  may  use  any 
technology  that  can  achieve  the 
emission  limit.  There  are  no  design. 
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Plastic  batlerv  separators 
of  organic  HAPand  HCJ/'CJ 
from  smelting  furnaces 
available  to  remove  these  n 
the  furnace  feed  material 
decrease  organic  HAP  and 
emissions.  However,  no 
available  to  confirm  such  a 
the  recycling  options  for  th 
material  are  limited.  Mate 
recycled  would  need  to  be 
as  hazardous  waste  if  it  is 
with  lead.  However,  the  pri 
standards  would  not  prever 
from  pursuing  this  option. 

3.  HCl  and  Chlorine  Emissi 
Prevention  Through  Fluxin 

Soda  ash  or  limestone  car 
to  a  smelting  furnace  to  pre 
emissions  of  HCl  and  CI: 
fluxing  agents  would  avoid 
a  wet  scrubber  and  the  soli 
wastewater  impacts  associa 
wet  scrubber.  This  practice 
in  use  in  the  secondary  lea( 
and  is  incorporated  in  the  p 
regulation 
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Chlorine  is  found  in  the 
secondary  lead  smelters  in  t 
lead  chloride.  Recycling  the 
the  smelting  furnace  causes 
to  build  up  in  the  furnace  a 
system  until  it  is  released  as 
unless  It  is  removed  in  the  s 
same  technology  that  can  be 
perform  paste  desulfurizat 
used  to  remove  chlorine  fror  i 
dust  b_\  diverting  the  flue  d 
paste  desulfurization  syste 
recycling  it  to  the  furnace, 
is  bein^  i.sed  by  at  least  one 
lead  sniFlt'T  and  it  appears  t 
effective  as  iluxing  in  the  co 
and  Clj  emissions.  The  prop 
standards  would  not  prev 
from  pursuing  this  option 

G.  Miscellantious 

In  accordance  with  section 
Act.  publication  of  this  prop 
preceded  by  consultation  w 
appropriate  advisory  comm 
independent  experts,  and  Fe 
departments  and  agencies.  T 
Administrator  welcomes  con 
all  aspects  of  the  proposed 
including  health,  economic 
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technological  issues,  and  on  the 
proposed  tost  methods. 

This  regulation  will  be  reviewed  8 
years  from  the  date  of  promulgation. 
This  review  will  include  an  assessment 
of  such  factors  as  evaluation  of  residual 
health  risks,  any  overlap  with  other 
programs,  the  existence  of  alternative 
methods,  enforceability,  improvements 
in  emission  control  technology  and 
health  data,  and  the  recordkeeping  and 
reporting  requirements. 

17/7.  Statutory  Authority 

The  statutory  authority  for  this 
proposal  is  provided  bv  sections  101, 
112.  114.  116,  and  301  "of  the  Clean  Air 
Act,  as  amended;  42  U.S. C.  7401.  7412. 
7414.  7416, and  7601. 

List  of  Subjects  in  40  CFR  Part  63 

Environmental  protection.  Air 
pollution  control,  Hazardous 
substances.  Reporting  and 
recordkeeping  requirements.  Secondary 
lead  smelters. 

Diiti'd:  May  27.  lOS-1. 
Carol  M.  Browner. 
Administrator. 

jFR  l>K    94-13667  Filed  6-M-'44   HA'i  ami 
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DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 
50  CFR  Part  17 

RtN  1018-AB 

Endangered  and  Threatened  Wildflfe 
and  Plants,  Public  Hearing  on 
Endangered  Status  for  Four  Plants  and 
Threatened  Status  on  One  Plant  From 
the  Central  Sierran  Foothills  of 
California 

agency:  Fish  and  Wildlife  .Service. 
Interior. 

ACTION:  Proposed  rule;  notice  oi  hearing. 

SUMMARY:  The  U.S.  Fish  and  Wildlffe 
Service  (Service),  pursuant  !o  the 
Endangered  Species  Act  of  197.'i.  as 
amended  (Act),  announces  a  public 
hearing  on  the  proposed  endangered 
status  for  Calystagia  stehbinsu 
(Stebbins"  morning-glory).  Ceanothus 
roderickii  (Pine  Hill  ceanothus), 
Frfinontodendron  caJifornicum  ssp. 
decumbens  (Pine  Hill  flannelbush),  and 
Galium  californicum  ssp.  sierrae  (El 
Dorado  bedstraw)  and  threatened  status 
for  Senecio  layneae  (Layne's 
butter\vecd).  During  the  public  hearing 
the  Service  will  allow  all  interested 
parties  to  present  oral  testimony  on  the 
proposed  rule  Written  comments  on  the 


proposal  will  be  accepted  untJ  Kily  15i. 
1994. 

DATES:  The  public  hearing  will  be  held 
from  6  to  8  pm.  on  Thursday,  )une  30. 
1994.  in  Sacramento,  California  The 
Service  will  accept  written  comments 
on  the  proposed  rule  until  Julv  19.  1994. 
Any  comments  received  after  the 
closing  date  may  not  be  considered  in 
the  final  decision  on  this  proposal. 
ADDRESSES:  The  public  hearing  will  h.' 
held  at  the  Radisson  Hotel,  500  Leisure; 
I^ne,  Sacramento,  California  Written 
comments  and  materials  concerning  this 
proposal  should  be  sent  to  the 
Sacramento  Field  Office,  U.S.  Fish  and 
Wildlife  Service,  2800  Cottage  Way. 
room  E-1803,  Sacramento,  California 
95825-1846.  Comments  and  materials 
received  will  be  available  for  publ;c 
inspection,  by  appointment,  during 
normal  business  hours  at  the  abovH 
address. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kirsten  Tarp  at  the  above  address 
(telephone  916/978-4866). 

SUPPLEMENTARY  INFORMATION: 

Background 

Calyste^ia  stubblnsii.  Ceojiofriii.s 
roderickii,  Frf^montodendron 
californicum  ssp.  decumbena,  Gulium 
californicum  ssp.  <;;V?rroe  and  Se.nei  m 
layneae  are  perennial  plants  that  are 
found  primarily  on  gabbroic  soils  ..mi 
occur  either  in  western  El  Dorado. 
Nevada,  or  Tuolumne  Counties  in 
northern  California.  Commercial  and 
private  development,  inadequate 
regulatory  mechanisms,  off-road  v(hi(  it- 
use,  change  in  fire  frequency,  grnding. 
road  consi ruction  and  maintena.'!!>\ 
irrigation,  herbicide  spraying,  iwv.isivp 
alien  vegetation,  susceptibility  to 
catastrophic  events,  excessive  grazing, 
dumping,  up.d  mining  variously  thn  atrn 
the.se  plants.  A  proposal  to  list  these  five 
plants  was  published  in  the  Federal 
Register  on  April  20,  1994  |.59  FR 
18774). 

Sec  ti(jn  4ib)(5)iE)  of  the  Ac!  (16  !'  S  C. 
1531  et  seq.)  requires  that  a  public 
hearing  be  held  if  it  is  requested  vvitiun 
45  (lays  of  the  publication  of  'he 
proposed  rule.  In  respon.se  to  the 
proposed  rule.  Daniel  Macon.  Dirf  i  lc;i 
of  Industry  Allairs,  California 
Cattlemen's  .Association,  and  Willi;im 
Hazeltine.  Environ.niental  Co.nsu;t;-.'il, 
Oroviile.  (California,  requested  a  pijbl« 
hearing  in  letters  dated  May  2,  1994  uiid 
April  4.  1994  (sic)  respectively.  As  a 
result  the  Service  has  scheduled  a 
public  hearing  on  Thursday.  June  30, 
1994,  from  6  to  8  pm  at  the  Radisson 
Hotel,  500  Leisure  Lane,  in  Sacran)en!<). 
California.  Parties  wishing  to  make 
statements  for  the  record  should  bring  a 


copy  of  their  statements  to  the  hearing. 
Oral  statements  may  be  limited  in 
length,  if  the  number  of  parties  pn>sent 
at  tho  hearing  necessitates  such  a 
limitation.  There  are  no  limits  to  the 
length  of  written  comments  or  materials 
pre.sented  at  the  hearing  or  mailed  tn  the 
Service.  Written  comments  carry  the 
same  weight  as  oral  comments.  The 
(  omment  period  closes  on  July  19.  1994 
Written  comments  should  be  submitted 
to  the  Service  (see  ADDRESSES). 

Author 

The  primary  author  of  this  notice  is 
Kirsten  Tarp  (see  ADDRESSES  section) 

Authority 

The  authority  for  this  action  is  the 
Fndangered  Species  Act  of  1973  (Ui 
If.S.C.  13G1-1407;  16  U.S.C.  1531-1544; 
Iti  U.S.C.  4201-4245;  Pub.  L.  99-(i25. 
100  Stat.  3500.  unless  otherwise  noted). 

naff^d:  June  .3,  1194 

Marv  in  I..  Plerert. 

Hif^iona!  Dirvctor.  U.S.  i'ish  nml  IVilJiitr 
.Scri'/fc. 

It  K  DfX  .  g4-140.;3  Filed  (.-H-'14;  H  -}'.  ,in:\ 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  630 

(Docket  No.  931078^3278;  I.D.  011394A] 
Atlantic  Swordfish  Fishery 

AGENCY;  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  .Administration  (NO.\.M. 
(Com.Tierce. 

ACTION:  Proposed  P.ile;  reopening  of 
comment  period. 

SUMMARY:  .N'MFS  is  reopening,  from  June 
6.  1994.  through  June  24,  1994.  the 
comment  period  on  the  proposed  rule  to 
implement,  on  an  e.vperimental  basis,  a 
voluntary,  pilot  program  that  would 
allow  retention  of  undersized  swordfish 
in  excess  of  the  trip  allowance  for 
donation,  through  charitable 
organizations,  to  needy  individuals. 
DATES:  Comments  on  the  proposed  rule 
will  be  accepted  from  June  r^  1994. 
tlirough  June  24. 1994. 
ADDRESSES:  Comments  on  the  petition 
should  be  directed  to:  Richard  H. 
Schaefer.  Director.  Office  of  Fishfirics 


Conservation  and  Management. 
National  .Marine  Ffsheries  Service,  133;' 
Fast-West  Highway.  Silver  Spring.  MD 
20910  (Attentioii:  Richard  Stone— F/ 
CM4).  Please  indicate  whether  your 
comments  are  in  regard  to  the  prop<i-.c(l 
rule  or  on  information-rolloction 
requirements. 

FOR  FURTHER  INFORMATION  CONTACT: 
Richard  B.  Stone.  301.'71 3-2347. 

SUPPLEMENTARY  INFORMATION:  A 
proposed  rule,  requesting  public 
comment  over  a  30-day  period,  was 
published  in  the  Federal  Register  on 
December  23.  1993.  at  58  Fk  68109 
N'.MFS  subsequently  extended  the 
comment  period  on  the  proposed  rule 
throu-h  February  9.  1994  (59  FR  3328. 
January  21.  1994;  59  FR  4265.  January 
31.  1994).  In  response  to  a  lequest  from 
the  public,  the  comment  period  on  th<' 
proposed  rule  is  again  reopened  from 
June  6.  1994,  through  June  24.  1MM4 

Oa'td.  June  .1.  T»94 
David  S.  Crestin. 

A.tinp  Dtrtrtnr.  O/ficf  of  Fi^heriv^ 
Con^cn-atinn  and Managrnifnt.  Snti'nuil 
Murinr  /■■/.•./if  r/e.s-  S'-nice. 

iFK  Doc  04-14028  Fiioil  ii-».-M4.  1 1  -|4  .,i::! 
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DEPARTMENT  OF  AGFf  CULTURE 

Forms  Under  Review  bi  Office  of 
Management  and  Biidgjt 


iiiiltiin;  has 

ii;w  the 
e  t  (.iUtrtion  of 
ovi.siimsof  the 

(44  I..S.C. 

ist  was 

pttl  into  new 
insioas.  or 
r)  coul.iins  the 

he  in  formation 

ti()!i  u>llecfii)n; 
;ippltr..'.ljliv 
fo  niation  i.s 


r  id 


I  line  :i  I'CM. 

The  Department  of  A  Jri 
siibmiftoH  to  OMB  for  njv 
following  prnposfl!  for  t 
inforni.itinn  under  the  p 
Paperwork  Reduction  Afit 
i.hapter  35)  since  the  la 
puhlished.  This  list  isgihw 
propos.il.s.  revisions,  c>  t 
rcinstatt'inents.  Each  en 
following  information: 

(1)  Ai^ent  V  proposing 
«:ij1  lection: 

(2)  Title  of  the  inform 

(3)  Form  niunber(s),  if 

(4)  Mow  often  the  in 
requested; 

(5)  Who  willberequi 
report; 

(6)  An  tJstiinale  of  the 
responses: 

(7)  An  estimate  of  the 
h<mrs  n»?eded  to  provide 
information; 

(H)  Niuiie  and  telephi 
the  a<^pii(  y  contact  persoji. 

Questions  about  the  it 
li.sting  should  be  directe 
person  najnr'd  at  the  end 
Copies  !.f  the  proposed  fi 
suppor  iig  documents  nip 
from:  lJri)anment  Clearn 
USDA.  ()IR.\1,  room  404^VV 
HldR..  VVa.shington.  DC  2 
(>'!0-211H 

Revision 

•  Foreign  Agricultural  Service 
7  CFR  part  1494— Regi  lations 

Covering  CCC's  Dair    F:;xpor1 

Incentive  Program. 
Ret ordkeeping:  On  ocilision. 
Businesses  fjr  other  for  profit;  Small 

businesses  or  organi;  ations:  H.OO.'I 

nisponses:  2.735  houj-s 
L.T.  McElvain  (202) 

•  Foreign  Agricultural  St 


or  asked  to 

iiiiihi'r  of 


)!al  numlhir  of 

lh.! 

njt'  niimiwr  ol 

1. 

nis  in  the 
to  the  agency 

of  each  entry. 

rms  atui 
y  be  obtaintrd 
( t;  Officer, 
Admin. 

2.50.  (202) 


7  CFR  part  1494— Ri^gubtions 

Covering  CCC's  Export 

Enhancement  Program. 
Recordkeeping;  On  rxjcasion. 
Businesses  or  other  for-profit;  23,724 

responses;  10,825  hours. 
L.T.  McElvain  (202)  720-6211. 

•  Agricultural  Marketing  Service 
(Grapefruit  &  Oranges  Grown  in  the 

Lower  Rio  Grande  Valley  in  Texas, 

Marketing  Order  No.  906. 
FV-81;FV-fl2;FV-a3. 
Farms;  Businesses  or  other  for-profit; 

Small  busines.ses  or  organizations; 

583  responses;  112  hours. 
Charles  L.  Rush  (202)  690-3670. 

Extension 

•  Agricultural  Marketing  .Service 
Nectarines  Grown  in  California; 

Marketing  Order  No.  916. 
FV-84  and  FV-85. 
Recordkeeping;  On  cHxasions. 
F'arms;  Businesses  or  other  for-profit; 

Small  businesses  or  organizations; 

1,148  responses;  1,085  hours. 
Mark  J.  Kreggor  (202)  720-1755. 

•  Federal  Crop  Insurance  Corporation 
Request  to  Exclude  Hail  and  Fire 

Onerage  From  Insurance  Policy. 
FCI-78. 
On  «M;casion. 
Individuals  or  households:  Farm.s; 

.54,535.000  responses:  13.634  hours. 
Bonnie  L.  Hart  (202)  254-8303. 

Reinstutemeni 

•  Cooperative  State  RewMrch  Service 
Higher  Education  Teaching  and 

Research  Grants  Programs. 
(:SR.S-711;  CSR.S-712;  CSRS-713; 
CSRS-708;  CSR.S-710:  CSR.S-662: 
and  CSR,S-663. 
Annually. 
Non-profit  institutions;  2.2in) 

responses:  15,000  ho.'s. 
Dr.  VVm.  Jay  Jackman  (2:t::j  -^01-179(1. 
Donald  E.  Hulcher, 
Deputy  Dppartmfnt  Ch  •uninm  Off  it.  it. 
IF'R  Dor  94-13067  Filiil  O-a-O-l:  8:45  ii!,)! 
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BIPARTISAN  COMMISSION  ON 
ENTITLEMENT  AND  TAX  REFORM 

Meeting  Announcement 

The  Bipartisan  Cojnmission  on 
Enlit!<-ment  and  Tax  Reform  gave  notice 
in  the  Federal  Register  on  Friday,  May 
27,  1994,  (59  FR  27529)  of  a  meeting  of 
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ThurMlay,  June  9,  1994 


its  Members  on  Monday,  June  13, 1994, 
from  1  p.m.  f  o  4  p.m.  The  meeting  will 
be  held  in  room  210  of  the  Cannon 
House  Office  Building  in  VVabhington, 
DC. 

The  mcHjting  of  the  Commission  shall 
be  open  to  the  public.  The  proposed 
agenda  includes  discussion  on  the  long- 
term  budget  picture. 

Records  shall  be  kept  of  all 
Commission  proceedings  and  shall  be 
available  for  public  inspection  in  room 
825  of  the  Hart  Senate  Office  Building, 
120  Constitution  Avenue,  NE., 
Washington,  DC  20510. 
|.  Robert  KerrHy, 
Chdirnmn. 

|ohn  C.  Danforth, 

V'jceC/io/rnia/i. 

jFR  Dor.  94-14000  Filed  6-fl-»4;  «;45  uni\ 
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COMMISSION  ON  CIVIL  RKSKTS 

Agenda  and  Notice  of  Public  Meeting 
ot  the  South  Carolina  Advisory 
Committee 

Notice  is  hereby  given,  pursuant  lo 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Commissicm  on 
Civil  Rights,  that  a  meeting  of  the  .South 
Carolina  Advisory  Committee  to  the 
Commission  will  convene  at  2  p.m.  and 
adjourn  at  5  p.m.  on  Wednesday,  June 
29,  1994,  at  the  Embassy  Suites  Hotel, 
Boardrooin,  200  Stoneridge  Drive  in 
Columbia  Drive  in  Columbia,  South 
Carolina  29210.  The  purpose  of  the 
meeting  is  to:  (1)  To  discuss  the  status 
of  the  Commission  and  SACs;  (2)  to 
discuss  civil  rights  progress  and/or 
probh^ns  in  the  State;  and  (3)  to  revifw 
and  dismiss  the  draft  report  on  "Racinl 
Tfmsions  in  South  Carolina". 

Persons  desiring  additional 
information,  or  planning  a  presentation 
fo  the  Coimnittee,  .should  contact  Bobby 
D.  Doctor,  Director  of  the  Southern 
Regional  Office,  404-730-2476  (TDD 
404-730-2481).  Hearing-impaired 
persons  who  will  attend  the  meeting 
and  require  the  services  of  a  sign 
limguage  interpreter  should  contact  the 
Regional  Office  at  least  five  (5)  working 
days  before  the  scheduled  date  of  the 
meeting. 

The  meetmg  will  be  conducted 
pursuant  to  the  provisions  of  the  ruirs 
and  regulations  of  the  Commission. 
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(.itrol-Lpc  Hurlry, 
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Agenda  and  UoUcs  of  Pubiic  Mectiiig 
of  ihe  Tennessee  Advisory  Committee 

f-ir.ltt.i;  is  li.ichv  giv.n.  5'^;r^;^;,l.M^  U.i 
U:>-  provisions  of  thv.  rilvs  -ind 

li  .;.!!,;r;rjnS  Of't.hf  I'  S.  (]i:i?!.'!liN.sif>i'.  CiX 

f -ii  (i  Kighrs.  that  a  !!i(:<.!tifi^  i>i\i>M 
T?.t:tH:s.-,f  e  Advisr;rv  CoauratU.*;  to  ihf 
''.o";iii;s\!oii  will  c.diwc^iu'  it  »i  p.m.  an-' 
..(ijoiirtt  at  9  |».tn.  on  Moaci-jy.  jn.-u'  ?7 
''>:»4,  .iful  n'canv.'n'*at  <)  a.m.  unUl  [i 
tvi:i  (.111  Tuesday.  Juik?  'ill  1!)04,  a!  ihf 
Crty  Council  Public  Hudiiic  Koo:r,.  C-* , 
HaU.  Kast  1 1th  .Strp<>l  ir.  Ch'attijiioot'ii 
Tf-unessee  .■17402.  Jho  piiipo«o  of  tfic 
Kiwting  on  Jum;  27  is  to:  (1)  Distuss 
(.ivil  rights  is.siK^s:  (2)  rt-vicw  the  statu- 
of  the  CoiniMissioii  and  tfjp  ,S\Cs;  (:!j 
(hs(:ii.s.s  a  draft  report  on  "Kck  ial 
i  t.Tisioiis  in  Twuiesseo";  (41  discuss 
pn'i»;(:t  plans.  (.5)  liear  from  tfic  gtJiicrh! 
piil)!i(;  on  tlif;  issue  of  er.fcirc.fnic;!!!  of 
i'itif  VI  in  tfu;  Chattan(K.<;a  a.-ea.  Tht: 
r:i!  fling  will  rosumo  on  Jniif  28  for  an 
i.nvitationa!  I)riefing  on  entitrcfMntnl  ot 

Tlflr-  VI. 

f'fTsons  dt.-sh-iiig  addition.i! 
i.-dorniation.  or  planning  a  pn  stmtation 
fo  t(H-  Committee,  stioidd  contact  Hof)}iv 
IJ.  Doctor,  Dir.-(.tor  of  tlie  Southern 
Ki-g!u[jal  Office,  4()4-7:;()-247fi  (TI)l> 
4t)4-7>!fi-24ai).  Hearing -unpaired 
persons  who  will  attend  the  meeting 
;uul  rerpiirt-  the  services  of  a  sign 
language  interpreter  should  ci:nt;ii.t  the 
Kegioua!  Office  at  least  h*e  (":)  uorking 
daysbeforn  tite  sr  fieduled  tiate  of  the 
rafeting. 

The  mwituig  \mI1  l)e  condiic  u d 
fKtf'-Hant  to  the  provisions  of  thi;  ride> 
I'.iul  regul.itions  of  the  C.'on:;;iission. 

i).it>-(l  at  U'asfii(i!.'tri:i,  IK:.  fi.;.'ii    i    )<»»»; 
Carol-Ij'p  Hurley, 

W  K  f)t«    94-14048  F;Ir'f!  (.-«-<).;  H  4-.  atnl 
6'Lli>jG  code  6335^^  I -P 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Extension  of  an  Import  Limit  Jor 
Certain  Wool  Textile  Products 
Produced  or  Manufactured  in  the 
Former  Yugoslav  Republic  of 
Macedonia 

)  1,;-  ;.  ls«94, 

AGENCr:  Conunittee  tor  tlie 

hnplernentation  of  Textih-  Ajrettnei't-- 

(c.rrAi. 


ACTION:  I.-^siiing  a  dijcctiie  In  the 
Comndssioner  of  C'wtcms  ostabhsliuig  a 
lin;:'. 

EfFECTIVE  DATE:  June  7.  1004 

FOa  FURTHER  !NFOSMAT!ON  CONTACT: 

.\::0>Tii  fVeeinan.  h.-ern.itioaal  Trad.- 
Spe<;ialist,  Office  oj  Textiles  and 
A/'i  au-I,  L;.S.  D-;?partia'*i\t  (,f  Coiiuu'.a.', 
(■J«'i|4fl2-4::i2.  rorinfoM.;,lioj-.  .hT  »fie 
'.;uotu  .s'.atus  of  this  Uniii.  n  k  r  to  th.' 
Qi:r;;.i  Status  Reports  posted  o:.  the 
>!.'.i'h:i:i;i  bouid?.  of  f  ri'jh  Cushnns  [.<h\  >.>: 
i.xW  n:.:!]  '>27-nB-0.  For  infon';a'ir:n  on 
vj'd>c,rj.'.t;«-  and  qur;-:!  re-f'peni,,^s.  (  -i] 
{i'OL'J  'Jo2-'<71.5. 

3U!3?L£VE?JTA.=!V  iNFCRWATiON: 

Authority:  E\.ot;a,  ^i  Ordi-i  1  H>:>1  ut  ;VV.-(  r. 
1 11;  2,  as  arrif-i:f1»'ii.  sict'.o.'!  2U\  of  tae 
Agr.f  "d'aral  At"  0}  lO'if..  as  artieadH  (7 

!;sf:  iHM) 

l\jr,snae.t  to  section  204  ol  ;tte 
Agricultural  Act  t;f  lU'tb.  asainendeii. 
iheGovornment  of  the  IJnitei!  States  is 
exteiKJing  the  current  iinut  on  (.ategor. 
44a  for  an  additional  one-year  period 
fiegutningon  June  7.  1094  and 
extending  through  June  6.  1 W.  a!  a 
level  f.f  80.800  numbers. 

A  description  of  the  tc  xtdeand 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
COKRLLATIO.N-;  Tt;.xtde  and  Apparel 
Categories  uith  the  Harnu-nized  Tariff 
Schwhde  of  the  lWiitt;d  States  (see 
Federal  Register  notice  r)B  I'K  fi-r>4r». 
published  on  November  20.  100  i).  Also 
see  5(\  PR  ailOO.  published  o;:  |ur.e  1. 
100!. 
Rila  D.  Hayes.. 

Ckaimum.  Cnunnitttf  !<•!  '.!'■■  !iii;>'-ir'.-ii\i'u:: 
rif'l'rKtilt-  A'irr-fnwtit-' 

C^ommittee  for  thp  Implenientatuai  of  (iMjlp 
At;rwmpnts 

fi;:ie  .1.  19M4 

C.tirurrassiotif;  i.i  (;usl(.ir,,s 

Ihunrttvvnt  o'  :;«•  Tr;:i:>iin.  lV.(.-/(;,ii,;i'//.  /'(. 

f)f..rC;oir.n:iss!(i.".er.  If.dir  liie  !»•;:. 1  ■  ol 
>iiti(i!i  j(,4  of  the  Agrit  idtura!  ,\(  t  n\  IT.I. 
as.i!;u-i!di-(l  (7  I'.SC.  Ih54).and  i:: 
.irci>rd?:iu:e  with  tlie  provi'iinMs  0}  lAeratjvi 
Order  lU)r»l  of  Manti  f.  1«)72.  as  ntnended 
vou  an-  directed  to  prohifiit.  efti!<  tivc  or:  ]a;»- 
7.  I<»'t4.  fiitry  into  the-  United  Suites  for 
to;!su!>i[)tion  and  ivitlidrawnl  troiii 
wareiioiise  for  c.onsumpticjn  of  cvc:c>l  t(;xti!f 
(irfidut  ts  ill  C:iitfgory  443.  produced  or 
rnaradiK  Ui.'ed  in  the  Fonner  Yugoslav 
Kepiitihc  of  Macc-donia  and  exportrd  clL:ii:!g 
tfie  twelve-month  period  begituiiiigoii  June 
7,  10<t4  and  extencling  through  lure  0.  I'l')^ 
in  excess  c.f  ttO.800  ni!t:j!)er^. 

hu port-,  charged  toQitegor\  44::  lor  the 
period  Jiiiie  7.  mo.T  through  lune  b,  lfin4. 
shall  Ur  chargc^d  against  tiiat  level  of  rcstr.iiii' 
to  the-  c-xtc-nt  of  any  unfdled  balance.  In  the 
event  the  limit  established  for  that  {Htriod  h.is 
liee-;:  enhansU-d  t>v  firciicni.-.  entries,  sucj- 


f;cTi'.i<?  .shall  W  bub;ec » tt-  tl  «•  Uvi-i  .jft  firit- 
!M  thisdirc-ctive 

^  In  c^jrrynig  on;  rhe  .ihoie  direi  fani;.  t'u- 
r.oiniiii'.-it^ntT  of  Cusicims  sh  nilci  (.on.--tnje 
e!:tr,  tnfo  the  I'nitcd  .State.,  for  c(  :isiinip!;..r 
to  ini  ladf  p,-"rv  for  cnnsi^.r.pf.i :;  ir:r.)  fhv 
Cijrtitno'.i-.vc-id]  of  Puerto  Kiro. 

I  h-!  C:o,iimin<-e  lor  ttie  Iiiip!..:n*. i.tatior  uf 
lex.ilc;  A;<c«-.rnen?s  ha.,  deli  rjiiineri  tnat  dni 
4V.:t;oa  falis  within  tht  fori;igii  -.ilfairs 
e.xc-jiUori  O;  d.e  r.;l-  ,T..-ik'.-^  nrf.  ,•.„ -i,^  .     . 

rsc.  .'".-.jfjKu 

Kli  IJ .•lay.s 

of  / :  .vf.','(  Ac;:,  •■:r.!-!rt': 

ii  Kli'i-   04-14(^4  F(i,.,i(,.  'i-M.";^-. .,  rl 

e'^LINO  COC£  3S"0-0«-M 


Announcement  of  Conversion  Factors 
for  fJon-Category  Textile  Items 


fVaeci;  Ii.ie  .1.  l')'t; 

AGENCtr:  Cornrmttoe  for  tfu 
Iinpl.-'nirntalior.  of  TextHe  Agrec-ment-. 
(CITA). 

ACTION:  Notice-. 

FOn  FURTHER  INFORMATION  CONTACT: 
.\at  Ciohen.  International  Trade 
Specialist,  Ofhce  of  Textiles  and 
Apparel.  U.S.  Departnu-nt  i.f  Cionunene 
(201:)  482-:i40() 

SUPPLEMENTARy  INFORMATION: 

.Authority:  Lxei  jiive  Order  1  H.:.l  u!  M.t,  t. 
:'.  I'ir..'  ;.>,  jtr.enriecJ.  section  L'fl4  o!  the 
Agrii  iihural  \(  t  ot  tvi.'.fi.  as  a:i:end»-c1  C 
I   SC  ih'-,41 

VVIu^n  the;  Cniguay  Round  agrin-inen* 
on  textiles  and  clothing  enters  intn 
force,  trade  undc-r  the  foilou  ing 
c:lassihcations  of  the  liarmonized  ianff 
.Schedule  of  the  (hiited  .Str.ies 
Annc<taUcl  (HTSUSA)  uil!  he  recpiircMl 
to  l>e  counted  in  square  meter 
ecjuivalonts  Thit  conversion  hut.iis 
below  will  be  used  to  ccmvert  trade  Jron. 
the  primary  unit  of  cpiantity  r»'ported  in 
the:  MTSrS.^  to  .stpiaro  meter 
cipiivalents.  The  remaining 
classifications  subject  to  the  tonus  id  tht 
agre(!mc;nt  for  te\til(;s  and  c  lothing 
undc-rthe  li'ruguay  Round  arcgroupeil 
into  textile  categories  and  take  the 
conversion  factor  applicable  to 
catc^gories  to  w  hic:h  thev  belong 

C  ion  version  factors  for  the  great 
majority  of  the  classifications  bc;low 
were  derived  by  using  the  convorsion 
factor  of  a  similar  prodiu:t  that  is 
assigned  to  a  textile  category,  lor 
in.st.ince.  the  c;onversion  facitor  hir  .silk 
Mveatcrrs  is  the  same  as  tlie  ccmversion 
fai:tor  for  the  silk  blend  swcmter  c  ategcirv 
and  the  man-made  fiber  sweater 
catttgory.  Cnnvet^ion  factors  v\ct<- 
derived  m  this  way  for  classification-: 
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representing  over  98%  )f  the  trade 
entered  in  the  classifica  Mons  beloiv. 


Square  Meter  Equi\4alent 
FOR  Non-Category 


Factors 
Textile  Items 


HTS 


3005901000  . 

3005905000  . 

5004000000  . 

5005000010. 

5006000010., 

5006001000.. 

5007103020., 

5007l030d0  .. 

5C07I03090  .. 

5007200010  .. 

5C07200020  .. 

5007200040  .. 

5007200090  .. 

5007903020  .. 

5007903040  .. 

5007903090  .. 

5110000000.. 

51130C0000  .. 

5208312000  .. 

5208321000  .. 

5208412000  .. 

5208421000.. 

5208512000.. 

5208521000  .. 

5209313000  .. 

5209413000.., 

5209513000... 

5307100000  ... 

5307200000  ... 

5310100020... 

5310100040  ... 

5310100060  ... 

5310900000  ... 

5311006000... 

5402103020  ... 

5402203020  ... 

5402410010... 

5402410020  ... 

5402410030  ... 

5402420000  ... 

5402430020  ... 

5402490010... 

540249C050  ... 

5403103020  .... 

5403310020  ... 

5403330020  .... 

5403390020  .... 

5404101000..., 

5404102020  .... 

54041020^0  .... 

5404102090  .... 

5404900000  .... 

5406003000  .... 

5-105006000  .... 

5407301000.... 

5501100000.... 

5501200000  ..„ 

55G13C000G  .... 

560190COOO.... 

5502000000  .... 

5503100000  .... 

5503200000  .... 

5503300000  

55034000CO  .... 
5503900000  .... 

5504100000  

5504900000  

5505100020  


SMEF 


0.94/S 
0.94/S 
8.50 
8.50 
8.50 
8.50 
1.C0 
1.00 
1.00 
1.G0 
1.00 
1.00 
1.00 
1.00 
1.00 
1.00 
3.70 
1.00 
1.00 
1.00 
1.00 
1.00 
1.00 
1.00 
1.00 
1.00 
1.00 
8.50 
8.50 
1.00 
1.00 
1.00 
1.00 
14.00 
20.10 
20.10 
20.10 
20.10 
20.10 
20.10 
20.10 
20.10 
20.10 
20.10 
20.10 
20.10 
20.10 
20.10 
20.10 
20.10 
20.10 
20.10 
20.10 
20.10 
1.00 
7.60 
7.60 
7.60 
7.60 
6.30 
7.60 
7.60 
7.60 
7.60 
7.60 
6.30 
6.30 
7.60 


Square  Meter  Eoi;ivalent  Factors 
FOR  Non-Category  Textile 
Items— Continued 


HTS 


5505100040 

55051 00C60 

5505200000  , 

5506100000 , 

5506200000  . 

5506300000  . 

55069000CO  . 

5507000000  . 

5601290010. 

5601300000. 

5603001090  . 

5604900000  . 

5605000010  . 

5607100000  . 

5607210000. 

5607290000  . 

5607301000. 

5607302000  . 

5607411000. 

5607491000  . 

5607901000. 

5608110010. 

5608901000. 

5608902010  . 

5608903000  ., 

5609001000  .. 

5609002000  .. 

5609003000  .. 

5609004000  .. 

5701101300  .. 

5701901010  .. 

5701901090  .. 

5701902010  .. 

5701902090  .. 

5702101000  .. 

5702109090.. 

5702201000  .. 

5702202000  .. 

5702391000  .. 

5702392090  .. 

5702491500.. 

5702492000  .. 

5702592000  .. 

5702912000  .. 

5702992000  ... 

5703900000  .., 

5705001000  ... 

5705002090  ... 

5801902010  ... 

5802200010  ... 

5802300010  ... 

580390^010  ... 

5804100010  ... 

5804290010  ... 

5804300010  ... 

5805001000... 

5305C02000  ... 

5805004090  ... 

5805103010... 

5805393010  ... 

5806400000  ... 

5807101090  ... 

5507102010  ... 

5807102020  .... 

5807102090  .... 

5807901090  .... 

5807902010  .... 

5807902020  .... 


SMEF 


7.60 
7.60 
6.30 
7.60 
7.60 
7.60 
7.60 
6.30 
14.40 
8.50 
1.00 
6.50 
6.50 
650 
6  50 
6.50 
650 
6.50 
6.50 
6.50 
6.50 
13.60 
13.60 
13.60 
13.60 
8.50 
11.10 
14.40 
3.70 
1.00 
1.00 
1.00 
1.00 
1.00 
1.00 
1.00 
1.00 
1.00 
1.00 
1.00 
1.00 
1.00 
1.C0 
1.00 
1.00 
1.00 
1.00 
1.00 
1.00 
1.00 
1.00 
1.00 

11.10 

11  10 

11.10 
1.00 
1.00 
1.00 

11.10 

11.10 

13.50 

11.10 
8.50 

14.40 

11.10 

11.10 
8.50 

14.40 


5807902090 „ n  IQ 

5808102090 I    11.10 


Square  Meter  Equivalent  Factors 
FOR  Non-Category  Textile 
Items— Continued 


HTS 

SMEF 

58C8103090  

11  10 

5808900090  

11  10 

5810920040  

14  40 

5810990090 „.... 

5811004000  

11.10 
1  00 

5903101000  

1  00 

5903101500  

1  00 

5903102010 

1  CO 

5903102090  

1  00 

5903103000  

1  00 

5903201000  

1  00 

5903201500  

1  00 

5903202000  

5903203090  

1.00 
1  00 

5903901000  

1  00 

5903901500 

1  00 

5903902000 

5903903090 

5904100000  

5904910000 

5904920000 

5905001000 _ 

5906100000  

1.00 
1.00 
1.00 
1.00 
1.00 
1.00 
13  60 

5906911000  

1  00 

5906912000  

1  00 

5906913000 

1.00 

5906991000  

1  00 

5906992000 _„ 

1  00 

5906993000  

1.00 

5908000000  

8  50 

5909001000 _ 

5909002000 

8.50 

14  40 

5910001010  

4  78 

5910001020  

32  00 

5910001030  

32  00 

5910001060  

9  50 

5910001070  

9  50 

5910001090  

13  60 

5910009000  ....: 

14.40 

5911101000  

13  60 

5911102000  ....„ 

5911201000  

13.60 
1  00 

5911202000  

1  00 

5911310010  

13  60 

5911310020  

13  60 

5911310090  

13  69 

5911320010  

13  60 

5911320020  

13  60 

5911320090  

13  60 

5911400000  

13  60 

5911900000  

13  60 

6001990010 

6002990010  

1.00 
11  10 

6101900040  

34  50 

6102900020  

34  50 

6103194060  

3  76 

6103292028  

34  50 

6103292034  

30  30 

6103292040  

14  90 

6103292052  

15  00 

6103292064  

30  80 

6103292C80  

6103392040 

6103493016  

14.40 
30.30 
14  90 

6103493039  

6104192070  

14.40 
3  76 

6104292016  

34  50 

6104292023  

6104292040 _ „„ 

6104292052  

14.90 
14.90 
12.50 
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Square  Meter  Equivalent  Factors  |  Square  Meter  Equivale 


Fon       Non-Category 
Items— Continued 


Textile 


HTS 


6"0429?062  .. 

6l04392?^0  ... 
6104490040  ... 
610453?040... 
eiO-JoSSOlD  ... 

6';o4ep30i'S ... 

6-.C5903C4C  ... 
6105902340  ... 
6-.071&0010  ... 
6lC72a4C;-0  . 
6-0799 '3:3... 
6'08-?-L  ;  J  .... 
6iCf322i.-J.O  .... 
61C2?90C10.... 
61033S2010.... 
61GS99  .JIO  .. . 
6109G0£'0:0  .... 
6iO?(9C2:?.0  .... 

eno-?oco-!5 .... 
6no&co:32 .... 

ti  10930006.... 

6-:tOjC0058 

6nC900i"?.O  .... 
fci  10900082  .... 

en-!  906010 

6n2'.t-20^Q 

6112132040  

6112^92070  

CnSOCOO'jS  ...  . 

6113000010  

!5:13000C12  

61 14 cocoes  

6114000015  

6114?!V;025 

61149GC0.'5 

61 14C00O':0 

6)1 15190030 

011?.2C0020  ....... 

6ll69^J':-,0 

6m61XoOO 

f-neiOGSjo 

fc-MbiOICCJ 

6115101510  

er.eioieio 

er.6io;?iio...... 

6ii5'f03!-;o..-.  .., 
f.no•■;•;:■■:b  

6l-.6"C'4M0 

61ifii052.CO 

CnG^C5C01  ....... 

cii:iLv.«o 

6n6i?7C-4C 

6  •1610^040 

C116C.20K'0 

6l:f9':05C0  

6116921000  

611693?r.00 

6115930500  

611G931CC.0 

6--G992CO0 :. 

G11CS93CC0  

6116993500  

61  If  ■"8040 

611^999040  

6117104000  

6117200040  

6117800040  

6117900016 

6117900028  


SMEF 


30.80 

14.40 

34.50 

37  90 

14.00 

14.40 

14.90 

15-00 

12.50 

10.40 

43.50 

42.60 

13.40 

13.40 

13.40 

43.50 

42.60 

15.00 

12.50 

SO.&O 

30.80 

1440 

14.40' 

15.0C. 
12.50 
14..:o 
3-1.50 
12.50 
14.90 
34.50 

1490. 
12.50 
14.40 
14.-0 
14.40 
14.40 
14.40 

3.50 

S.fO 


2,9-1 
2.90 
2.&7 
2  90 

rec 

2.90 
2.90. 
2  GO 
2.9C 
2:90 
2.90 
2.90 
2.90 
2.90 
2.9(i 
?90 
2.1v0 
2.90 
2.6G 
2.90 
2.90 
2  90 
2.90 
14.40 
6.60 

14.40 

30  80 
12.50 


FOR       Non-Category 
Items— Continued 


NT  Factors 

TEXT'LE 


HTS 


5117900038  . 

61179000~'8. 

6117900058  . 

5201199040., 

5201990040  .. 

6202190040  .. 

G202990040  .. 

62031 94&60  .. 

6203293010  .. 

6203293025  .. 

6203293030  .. 

6203233C50  .. 

62D3293070  ,. 

&2?3?9-i0-'0  .. 

6203-121000  .. 

6203431000... 

6.?a34930l0  ... 

62034S3035  ... 

62C3493C50  ... 

5204133C70  ... 

5204204016  ... 


D2G4234C2S  ...... 

6204294040  

62r42'-4052 

62C';.'940£4  ', 

c2043S4a?o  

5204490040 

i  6204594040  

j  620^521000  ....... 

1  G204b31000  ....... 

620-^593040 

f  20;e9jC-60 

650:.90.?0'J0 

C2C5100C40  

6207.180020 

62072S0C20  

6?079950i0  

620/9900^0  

62ua;S4Q'lO 

62C.H2C-0G2O 

62G892GC25  

e2D599'.^C10 

6i0c59e0C0 

C?t9GCJClO , 

62'9lC2i'C0 ;, 

6;-ioi040io ........ 

6210201010 

fc2lC2r;20l0 

6210.7010:0.; 

c21C302::lO 

&2vj-'C-0'0 

C2104C12210 

6.-1 0C01 010  '''^'1 

6210502010. 

6211112:30  ......... 

62l1123,JtO 

621120.C.25 

62l12G-!050 

6211320003 

6211330003  

6211390010  

6211420003 

6211430003 ; 

6211490010  

6212101030  

6212102030  

62129C0050  

6213101000  

5214101000  

5215100040 


.... 


S?.^EF 


34.50 
14.90 
14.40 
34.50 
34.50 
34.50 
34.50 
3.75 
3450 
3^.30 
1-1.90 
20.10 
-4.40 
3U.30 
14.30 
14.90 
14.40 
I -'.GO 
14.90 
3-75 

;*4.50 

14.90 

14  90 

12.10 

i-l.-lO 

34.50 

37.90 

14.90 

14,90 

14  90 

14.90 

14.40 

20. 10 

12.10 

13.40 

43.50 

42.60 

13.40 

13  40 

43  50 

13.40 

13.40 

14.40 

1-140 

14.40 

34.50 

34.50 

3-\r!J. 

34.50 

34.50 

34.50 

34  50 

34.50 

1440 

14  40 

34.50 

34.50 

8  50 

14,-30 
14.40 

850 
-4.40 
14.40 

4.00 

4.00 
14.40 

1.40 
14.40 

6.60 


Square  Meter  Equivalent  Factors 
FOR  Non-Category  Textile 
Items— Continued 


HTS 


6216000500  ... 
3215000&C0  „. 
621 6001  COO  .. 
6216001210  ... 
6216001510  ... 
5216001810  ... 
6216liC2010  .... 
5216002300.,,. 
6216002301  .... 
6216CC2540,,.. 
5216002740  .... 
6216002S40  .... 
021600.^900  .... 
6216002901  .... 
6216003005  .... 
6216003040  .... 
e2l6Cj3'40  ,... 

62150032-0  

6215003300  

6216C  03400 

6216003500  

e2iCXM300 

62i600.'4C0 

6216054600  

52lc.604/00 

6216004701  

G2!60C4Eu5  

6217103040  

6217900015  

62179r.0040 

6217900055  

62I7"00C90  

5301900020  

C3022;«:010 

63C23C-0'.r0 

6302  Oii  1000 

6304193030  

6304910060 '. 

63C40G10C0  

63L'4':925-X) 

e30->iu4u00 

6304£:3C30  

6303100000  ...... 

63C62100CO ■.. 


5306229010  .,. 
6355290000  ... 
5301-310000  ., 
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DEPARTMENT  OF  DEFEfJ  BE 


Office  o?  the  Secretary 


Dip 


Notice  of  Meeting  of  the 
De -enss  (DoD;  Commissi 
and  Missions  of  the  Arme  1 


AGENCr:  D»-prtrtm«!:U  of  [)♦■ 
ACTION:  Notice. 

SUMMARY:  Tht-  C'f)minis.siaj 
.!'!;!  Missiun'i  of  tlio  Arnicc 
bold  a  closed  njcotiiig  on  1 
21,  1")»!4.  from  1  p.m.  until 
siiir.-  1200F,  1100  Wilson 
Arlirij^ton.  Virjjinia 

The  Coniiiiission  rnortin 
of  cirfSsified  briefings  and  i 
the  future  threat  envi 
classified  operational  miss 
to  unified  and  specified  co 
vvarplanning  purposes.  In 
with  section  552b{c)(l)  of 
disclosure  of  such  classific 
would  be  contrary'  to  the  i 
national  defense;  therefore 
will  be  closed  to  the  public 

Ki>r  further  information  con 
Hurtung.  Director  for  Public  A 
t.9ri-4j.in'50. 
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Department  of  the  Air  Force 

USAF  Scientific  Advisory  3o-?rd 
Meeting 

Tli.;  SLipport:ibility  I'aiit'l  of  iiie  I  SM' 
S.:i);nt-.nc  Advisory  Botird's  HW4 
Si'ni.'iitT  Siiiily  on  "Mission  Supprirt  & 
!:-.b;)n(i'inrnf  for  Foresce.ible  .\ircraft 
{'.-ice  Sfru-  '.;-.-■■  will  meet  on  6-8  \i.i\\ 
\«'<i  JJ  H'l!  .'.i  a.  Litah  dud  Ti:-.-  R\y,b 
(iurp^.^.tion.  t-  -nln  Monica.  CA  from  8 
.1  ri!  to  5  p.m 

i'tif  purpose  of  this  moi'tip-^  uii!  be  to 
;•  ..i-ive  briefings  and  gather  information 
related  to  extending  the  service  lif"  of 
t  ■!:r(!nt  inventf)r\  aircraft  and  to  nr.sit  ,i 
piipe!  rrpurt. 

,   The  itieeiiiig  will  bo  deed  to  tin; 
public  in  accordance  with  sectiOii  ','>2\i 
of  liiie  .^.  Urn;*  d  States  Code. 
>p(!riiic.tlly  .subparagraphs  (1 !  .iiui  { i] 
tri^rofjf. 

{ i.r  fi:f:h'T  infoniia^io.n.  coi'ti^r  i  ;}ii' 
.'^i.;-;.;:tlc  A(!-.:-r;r\  Bc^irti  .Scf  leta.-iat ;.!  ("o  i) 

t'.}U\  /.  Conner. 

Air  F'-r.f  Ff'd;-':ii  F.,-i;!>l<  r  l.!(!i-u!i  Utficn 
l}K  III....  'l4-!4t).52  FiU-d  fl-«-04;  3:4'>  .ii.-ij 
e!Ll.:.'4.-.  CODE  39!0-01-P 


Oepgrtment  of  the  Navy 

intsn!  To  Prepare  an  Environmental 
Impact  Statement  for  Proposed 
Di-spcsai  and  Reuse  of  Excess 
Property  at  Naval  Air  Station  Memphis, 
Millington,  TN 

Pursuant  to  the  National 
f.nviron'ru-rita!  Policy  .'^ct.  as 
iniolem^Mited  by  the  Council  (-n 
Fnvironmental  Quality  regulations  (40 
(TK  Parts  1500-1508)'.  the  Department 
r)f  t!;e  N'avy  announces  its  intent  to 
prepdre  an  Environ.mental  impact 
Siatement  (EIS)  to  evaluate  the 
environmental  effects  of  the  disposal 
cuui  reuse  of  excess  property  at  Naval 
Air  Station  (NAS)  Memphis.  Millington. 
Tennessee. 

In  accordance  with  recommendations 
of  the  1993  Base  Closure  and 
Realignment  Commission,  the  Navy 
plans  to  realign  N.^S  Memphis.  As  part 
of  the  realignment,  air  operations 
conducted  at  NAS  Memphis  will  be 
cither  disestablished  or  transferred  to 
other  naval  facilities.  The  proposed 
action  involves  the  disposal  of  the 
majority  of  the  land,  buildings,  and 


infra  St  met  lire  associated  with  the  air 
operations  at  NAS  Memphis  including 
runways,  taxi  ways,  hangers,  etc:. 
Approximately  1.500  acres  will  b" 
declared  excess. 

Tiie  Navy  intends  to  analyze  the 
environmental  ef-^ects  of  the  di.sposal  of 
the  e.vcess  NAS  Memphis  propertv 
base*l  on  the  ie.i.sonably  foriiseeahlc 
reu.se  of  tht^  proporty.  tr-king  into 
at:c-oant  uses  identified  by  the 
Milliu'^tua  Ba.se  Reuse  Comniitt'.t; 
i!t;Urii:int;d  daring  the  scoping  process, 
it  i*;  anticipateti  that  rcus^-  of  N.-\S 
M'.Miiphis  will  include,  but  not  he 
li;n!ted  to,  aviation  uses,  educuii.in  or 
insri^uii-uia!  i:o<-'s,  conmuTciai  .jt)  li<;ht 
ii-.du.stry.  office  space,  wildlife  l,.;  .-crvi!. 
recreatioiial  use.s.  or  ■>  cr;m!iin:.;ii'in  of 
those  u.s.!S.  The  EIS  will  ovalnate 
aUernative  reuse  concepts  of  tl:e 
property,  including  th'-  "no  action" 
aitf'ruaiive.  which  would  be  retentioii  of 
the  property  by  the  N'avy  in  caretaker 
status.  However,  due  to  provisions 
found  in  the  Ba.se  Realignment  and 
Closure  Act,  selo<:tion  of  the  '"nn  a'.itinn  ' 
altt  rnntive  would  be  consid.Ted 
in-.p.ractic.il  for  the  Navy  to  impktment. 

M.'.jor  environmental  is.^ucs  that  v.ill 
bi;  .iddres.sed  in  t.he  EIS  include,  but  are 
n-jt  iiniiled  to.  air  quality.  vvat»;r  cjuality. 
wetlands,  endangered  species.  cuUuri! 
resources,  and  socio-econoiiiic  impacts 
of  thi;  reasonably  foreseeable  reusc^  nf 
the  property. 

The  Navy  is  initiating  this  scoping 
(('ociss  P>r  the  purpose  of  dcternnniug 
tht!  scope  of  issues  to  bo  addressed  and 
fi/r  ifitM'.rifying  the  significant  issu-s 
related  to  this  action.  The  Navy  will 
hold  a  public  scoping  mc^eting  on  June 
28.  1094.  beginning  at  7  p.m  .  at  the; 
B.iker  Community  Centi'r.  7942  Chore  h 
Streoi.  Millington.  Tennessee.  This 
meeting  will  be  advertised  in  Millington 
area  newspapers. 

.A  brief  presentation  will  precede 
re(]u;!si  for  public  corrmient.  Navv 
repr.;s»>itatives  will  be  available  at  this 
meeting  to  receive  comments  from  the 
public  rep'hrding  issues  of  concern  to  the 
public.  It  is  important  that  federal,  state, 
and  local  agencies  and  interested 
iitdividuals  take  this  opportunity  to 
identify  environmental  concerns  that 
should  be  addressed  during  the 
preparation  of  the  EIS.  In  the  interest  of 
available  time,  each  speaker  will  be 
asked  to  limit  oral  comments  to  five; 
minutes. 

Agencies  and  the  public  are  also 
invited  and  encouraged  to  provide 
written  comment  in  addition  to,  or  in 
lieu  of,  oral  comments  at  the  public: 
meeting.  To  be  most  helpful,  scoping 
comments  should  clearly  describe 
specific  issues  or  topics  which  the 


c.ommimtor  telieves  the  EIS  sbfMiJH 
.•>(i<irnss. 

VVritJe!!  .statements  and/or  que.stions 
r(j',;ir(Jinj^  the  scoping  pro<  ess  should  bn 
niJiiit'd  nn  hu-s  than  July  31.  lvt?)4.  to: 
Cdm-n.inding  Officer.  Souiht;m 
Division,  N'avn!  Facilities  Engineering 
Qinini.md.  P  O.  Box  19(K)10,  North 
Cli.-.rl.'ston,  SC  29419-9010  (Attn:  Mr 
I.i.iir'iis  Fi'ts.  Code  203).  felephono 
(fi03)  74i-i)H<Xi. 

Dati'd:  )iin«B.  i<>n4. 

Lewis  T  BvKiker.  Jr., 

KDH.  lACC.  iSS.  F.-./,Ta//^-w;  f.;  i;<i;v'.i 
Officf'i. 

IFK  Dm  .  '»4-140Hl  Film!  fr-K-14.  HAr,  nr.ii 
bILUNG  CODE  3S10-AE-P 


Intent  To  Prepare  a  Supplemental  Draft 
En7i'':)r>menta:  Impact  Statement  tor 
the  Proposed  Homepcrting  and  Pre- 
Accepu.sice  Trials  of  Seav/olf  Class 
Submarines  on  tha  East  Coast  of  the 
Unitevi  States 

Pursuant  to  th«  regulations 
impleniontin^j  the  procedural  provisions 
of  thi!  National  Environmentril  Po!i<  v 
Af:t.  ,-is  implenientfd  by  the  Cocncilon 
Hnvirnninental  Quality  reculatinn.s  f40 
CAR  f>ai1s  1500-1508)".  the  Deprirtrn.'nf 
ol  the  Navy  announces  its  inlt^ui  to 
prepare  n  .Supplem»^r.tul  Draft 
rCnvironme;>t.-!l  Impact  Sfalomeut 
(SDKIS)  for  the  propo.sed  homeporting 
and  Prc-Accept.-nc';  Trials  cf  ."^I.AWOIJ' 
riass  submarine';. 

On  May  10.  1991.  the  .Ndvy 
distributed  for  publn;  review  a  Draft 
Kfuiionrnental  Impad  Staterr.ent  lUlilS) 
with  fhtj  US.  Ejivir  ,nme.-ital  i'rotecfion 
Ager.t  y  for  the  proposed  dredging  of  the 
rhaiucs  River  in  support  of  tJie 
oper.'.tional  evaluation  requireinents 
(Pn-Acccptance  Trials)  of  SEA VVCJIP 
suhn-.arin;;s.  Prr;;;ram  changrvs 
n^.(,fssi!ci»yd  a  delay  in  the  LIS 
prcijiaratitin,  and  a  Final  Environuiental 
L'upiu.t  Stat'^ment  was  never  issued. 

Th(!  Navy  h-;s  rttcently  changed  the 
pr;.tjc^-.r ;  at  iion  ed.lressed  in  Ihh  DFCIS 
to  now  i.'V  hide  the  honietiortiiig 
r»i]n>K.m:,ils  oi  SEA  WOLF  class 
si;br;:aTi.'iis  Th-?  Navy  vviil  p.-cpar.:  a 
Supple;neul.jl  Dr-ift  l"i)vi.ron;ii',n:_>l 
hr,'..icl  S!-itenjer,t  iSDLIS)  addres^i^:g 
IJanicpo-iino  i,u\  Pn-Acce.jlince  Tjia! 
r-quircaiciiis  of  SL'AWGLF  c'.-iss 
f:i!U£!ji.iinKS,  The  ^Jav?,?  Sui-viarii^a  L.iso 
NeU'  I..>r.«:Gn  (SU/MSE  NLON]  has  hut.n 
idcntiilod  .IS  ?f:e  F!v..ferrcd  A!t.in>L'.ivc  to 


«];;.th!rf;i)f:i:i.uidth' 


l:o  id.), 

Navrji  .St.. Hon  Norl'.vlk  VA  (NA V-SfA 

NOKV.\j  uii.l  the  rJavfl  .'^uhnsarine  Ros»> 

Kings  Bay  CA  (;.:.[$  KH)  will  bo 

ovoluattd  iis  .liit  rri.itives  to  .SIJHA  S'-; 

Nl/)N. 


Electric  Boat  Divi.sion  of  the  General 
Dynamics  Corporation  located  in 
Groton.  Connecticut,  is  c-onsfnicting  the 
first  SEAU'OLF  submarine.  Following 
delivery  to  the  Navy,  this  submarine  (as 
well  as  those  thai  follow)  must  undergo 
extensive  op'^ratiunal  and  engineering 
evihiilions  rcfcrrt;d  to  as  Pre- 
A.  ceptance  Trials.  These  evaluations 
are  conducted  by  Submarine 
Development  Squadron  TVVFLVE 
located  at  S!  .'BASE  NLON.  The  SDEIS 
will  evaluate  these  PrcAcceptance  Trial 
and  ilomeporting  rcquin.-ments  for 
SUB  ASK  NLON.  However,  since  these 
Pre  Ac{  rptdjicc  Trial  requirements  mu.st 
be  tonducted  near  the  .SELAWOLF 
(  onfractor's  plant,  Pier  7  at  the  Naval 
1  indersea  Warfare  Center  fNL^VC)  New 
Lon.lon.  Con.-^ecficut.  will  bo  evaluated 
ifs  the  !of:ation  for  SEA  WOLF  Pro- 
Accfptanre  Trials  should  ci'h'T 
NAVSTA  NORVAor  NSB  r  B  !je 
selected  as  the  homejjort  Un  SEA  WOLF 
class  submarines.  If  SEA  WOLFs  are 
boniepr.rted  at  SLTJASE  .NLON.  Pre- 
Acc-eptance  Trials  v.iil  be  conducted 
from  SUBASE  NI..ON. 

Implementation  of  the  projmsed 
action  uouid  affect  the  natural  and 
man-made  envirtjn.'nenfs  The  principal 
i  nvironmcntal  consequencii  would 
resrdJ  from  dn  dging  of  the  Thames 
River  to  a  depth  of  41  feet  ine.an  low 
wafer  to  prnvirlc;  .safe  passage  to  the 
SUBASE  Ni.ON  for  SEA  WOLF 
subm.irines.  ApT9rf.>ximateIy  2.7  million 
cubk;  yards  of  river  sediment  would  be 
dredged  tor  proposed  disposal  at  the 
New  LnntJon  Disposal  .Site  located  in 
Li>ng  Island  Sound. 

Dredging  would  also  be  necessarv  at 
NAVSTA  NORVA  and  NSB  KB  wit'h 
quaiitities  rangiiyg  from  approximately 
22.T,000  cubic  yards  to  500,000  cubic 
yards  ri-spc-<  tively.  At  these  liK-.atinns, 
disposal  of  dredged  uinteriol  would  be 
at  upLind  disposal  sites. 

If  Pre-A.  ceptance  Triais  are  to  be 
conducted  at  NU'vV'C  NLON,  dr«;dg;ng  irt 
I'ier  7  weiil:!  \k  recjtiired. 
Approximately  1.3  million  cubic  y.irds 
wi/idd  be  removed  from  around  the  pior 
f!i;d  (he  T.'}  j.-ne.s  River  channel  frcun 
NLWc;  to  Long  island  .Soucd  Dispos.-.! 
would  be  at  the  Ncv/  Lond-.n  Disposed 
Site.  ^ 

I'be  SDF.'S  -rtiJ)  provide  a  detailed 
.in.Tly.s-s  of  dreiiging  rer-u!>\-j)c-nl.s, 
iiicluili.'uj  .S'^diment  dmrat ?8ri7iti(vns 
Hnd  d:.,nfl;>f,!  npijiins,  Jur .  ach 

cdicnK,;i.e.  (jlher  F!;./ncpo'liuj;.;n,JA;r 
l"r>:  Acc.;i'tir.;;e  Tnals  requif»'.;ncnts  fo,- 
iMch  al;er.iMiv'o  will  «l:;i)  be  adJrcsv.d 
in  •»•.')  SDLI'>. 

Due  fo  the  .size  cf  the  i.r  sv  i.i  h's 
a:   igned  fo  each  SliAWOI  F  si.bni  :rino 
.'-nd  tho  sm.iil  n>ya,]j>:r  of  scl.nari.-.cs. 
soc:io<»ronornic  impacts  .-)t  any 


alternative  locations  will  be  addressed, 
but  are  not  expected  Jo  be  significant 

hi  July  1994,  the  Navy  will  initiate  a 
public  scoping  prort^ss  for  the  purposes 
of  determining  the  scope  of  issues  lo  hf 
addr»!sspd  and  for  identifying  the 
significant  issues  relative  to  the 
Projjosed  Action.  The  Nav^  will 
conduct  scx)ping  hearings,  t«)  be 
announced  at  a  later  date,  at  all 
.■ilteniative  loc;riiions.  Spef.ific 
information  concerni.ng  date,  place  and 
time  for  i^ach  of  these  scoping  hearings 
will  be  published  in  local  area 
nnwspajwrs. 

Questions  concerning  this 
announcement  should  be  directed  to: 
Mr.  R.K.  0.stermuel!er,  Northern 
Division,  Naval  Facilities  Enginetiring 
Command.  10  Industrial  Highw.iy, 
Lester.  Pennsylvania  19113.  Attnifjulo 
202,  teJ:>.phone  610-59.5-07:59. 

D;!fed:  Jiiai!  fi.  1904. 
Lewis  T.  Booker,  jr.. 

WDIt  lAGC,  US,\.  Fedmtl  R^sr,-r  Uo,',nn 
Olficr. 

IKK  Doc.  94-14082  Fii.-d  6-^8-94;  H  4.'.  ;iip| 
BiLUNG  CODE  3810-AE-P 


Board  of  Advisors  to  the 
Superintendent,  Naval  Postgraduate 
School;  Meeting 

Notic(!  was  published  Tnursday  May 
12.  1994.  at  59  FR  24693.  that  the  Bcwrd 
of  Advisors  to  the  Superintendent. 
Naval  Posfgraijuate  School,  Monterey. 
California,  was  to  have  met  on  Vtay  25- 
26,  1904,  in  Hernnun  Hall  fBMg  220)  al 
the  S(,})ool.  Tha»  Meeting  has  bet^n 
resciu  duled  and  will  be  held  on  July  20 
21,  1994.  .Ml  ofh-r  information  in  the 
previous  notice  remains  in  effe»;t.  In 
accorfianc'>  with  5  U.S.C.  sef.Iion 
552b(eJ(2),  the  meeting  change  is 
pujjhcly  announcvd  at  the  earli<»st  fin-.v 

For  further  information  concerning 
this  meeting  contact:  CDR  Wavne  A. 
Wagner.  USN  ((><!,;  007),  Naval 
Postgradii.ite  .•School,  Mo;iten«y  lA 
9.?943-.'^n01,  Telephone  (408)  h5fi-2512 

M.IV25.  T»«;i 
Lfwi.-;  T.  BodStrr.  Jr. 
Lam.  f.UIC.  t.sA',  Fcdi'Tr,',R,-a^i^lj,}i^,m 
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Center  for  Naval  Analyses. 
Avenue.  Alexandria.  Vi 
session  will  be  closed  to  the 


401  Ford 

This 
public. 

meetihg  is  to 


irgin  a 


tha 


thj 


The  purpose  of  this 
discuss  topics  relevant  to  S$BN 
security.  The  entire  agenda 
of  classified  information 
specifically  authorized  by 
Order  to  be  kept  secret  in 
national  defense  and  is  profjerly 
classified  pursuant  to  such 
Order.  Accordingly,  the 
Navy  has  determined  in  writing 
sessions  of  the  meeting  shal 
to  the  public  because  they 
matters  listed  in  552b(c)(l) 
United  States  Code. 


vill  consist 
is 
Executive 
interest  of 


Sec  etarv 


ixecutive 
of  the 
that  all 
be  closed 
cl)ncern 
f  title  5. 


a;hi 


For  further  information 
this  meeting,  contact:  LCDR 
Pentagon.  Room  4D534.  \V 
20350.  Telephone  Number: 
7248. 

Dated:  June  3.  1994. 
Lewis  T.  Booker,  Jr. 
LCDn.  JAGC.  USN.  Federal  Register 
Officer. 
[FR  Doc.  94-13968  Filed  6-8-9* 
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Patent  Licenses;  Non-Exclusive,  or  , 
Partially  Exclusive:  Fiber  Optic 
Detectors,  Inc. 

agency:  Department  of  the  Navy.  DOD. 
ACTION:  Intent  to  grant  partially 
exclusive  patent  license;  Fiber  Optic 
Detectors.  Inc. 

SUMMARY:  The  Department  of  the  Navy 
hereby  gives  notice  of  its  intent  to  grant 
to  Fitjer  Optic  Detectors.  Inc.  a 
revocable,  nonassignable,  partially 
exclusive  license  in  the  United  States  to 
practice  the  Government-owned 
inventions  described  in  U.S.  Patents  No. 
4.981.338  entitled  "Optical  Fiber 
Refractometer"  issued  January  1.  1991 
and  4.988.863  entitled  "Optical  Fiber 
Refractometer  Launching  Light  At  A 
Non-Zero  Launch  Angle"  issued  Januarv 
29.  1991. 

Anyone  wishing  to  object  to  the  grant 
of  this  licens"  has  60  days  from  the  date 
of  this  notice  to  file  written  objections 
along  with  supporting  evidence,  if  any. 
Written  objections  are  to  be  filed  with 
the  Office  of  Naval  Research  (ONR 
00CC3),  Ballston  Tower  One.  Arlington. 
Virginia  22217-5f)60. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
R.J.  Erickson.  Sta- Patent  Attorney. 
Office  of  Naval  f<-s-^rch  (ONR  00'CC3), 


Ballston  Tower 
Street.  Arlingt( 
telephone  (70' 

Dated:  June 
Lewis  T.  Book> 

LCDR.  JAGC.  I 

Officer. 

IFR  Doc.  94-1 
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DEPARTME 
[CFDA  No.:  8- 

Cooperative  ^ 
(Manufacturi- 

AGENCY:  Dcpd 
ACTION:  Corrt- 

SUMMARY:  On 
Department  o 
the  Federal  y. 
applications 
Demonstrati- 
Technologit^- 
last  column 
transmittal  ( 
intergovernii 
The  deadlin* 
application'- 
deadline  fot 
is  Septembt- 
FOR  FURTHF 
Jackie  L.  Fr; 


"sOO  North  Quincy 
■nia  22217-5660, 
"01. 


■agister  Liaison 
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rs,*' 


;  omitt- 
>i 

The 
lal  reviev^ 

r.4CT' 

apartment  o 


Education.  400  Maryland  Avenue,  SVV., 
(room  4512-MES),  Washington,  DC 
20202-7242.  Telephone:  (202)  205- 
9071.  Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time, 
Monday  through  Friday 

Program  Authority:  20  U.S.C.  2420a. 

Dated:  )i;ne  2.  1994. 

Augusta  S.  Kappner, 

Assistant  Secretary.-Office  of  Vocational  and 
Adult  Education. 

[FR  Doc.  94-14025  Filed  6-8-94:  8:45  ami 
BILUNG  CODE  4000-01-P 

National  Board  of  the  Fund  for  the 
Improvement  of  Postsecondary 
Education;  Meeting 

AGENCY:  National  Board  of  the  Fund  for 

the  Improvement  of  Postsecondary 

Education,  Education. 

ACTION:  Notice  of  partially  closed 

meeting. 

SUMMARY:  This  notice  sets  forth  the 

proposed  agenda  of  a  forthcoming 

meeting  of  the  National  Board  of  the 

Fund  for  the  Improvement  of 

Postsecondary  Education.  This  notice 

also  describes  the  tunctions  of  the 

Board.  Notice  oi  ihis  meeung  is  required 

under  Section  10(a)(2)  of  the  Federal 

Advisor^'  Commuiee  Act 
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priorities  and  an  update  on  FIPSE 
targeted  competitions. 

On  June  27. 1994  from  9  a.m.  to  5 
p.m.,  and  June  28,  1994  from  9  a.m.  to 
12  p.m.,  the  meeting  will  be  closed  to 
the  public  for  the  purpose  of  reviewing 
and  recommending  grant  applications 
submitted  to  the  Comprehensive 
Program.  This  portion  of  the  meeting 
will  be  closed  under  the  authority  of 
Section  10(d)  of  the  Federal  Advisory 
Committee  Act  (Pub.  L.  92-463;  5 
U.S.C.A.  Appendix  2)  and  under 
exemptions  (4)  and  (6)  of  the 
Government  in  the  Sunshine  Act  (Pub 
L.  94-409,  5  U.S.C.  552b(c)  (4)  and  (6). 
The  review  and  discussions  of  the 
applications  and  Lhe  qualifications  of 
proposed  staff  to  work  on  these  grants 
are  likely  to  disclose  trade  secrets  and 
commercial  or  financial  information 
obtained  from  a  person  and  privileged 
or  confidential,  or  to  disclose 
information  of  a  personal  nature  where 
disclosure  would  constitute  a  clearly 
unwarranted  invasion  of  personal 
privacy  if  conducted  in  open  session. 

A  summary  of  the  activities  at  the 
closed  session  and  related  matters 
which  are  informative  to  the  public 
consistent  with  the  poficy  of  Title  5 
U.S.C.  552b  will  be  available  to  the 
public  within  fourteen  days  of  the 
meeting. 

Records  are  kept  of  all  Board 
proceedings,  and  are  available  for  public 
inspection  at  the  Office  of  the  Fund  for 
the  Improvement  of  Postsecondary 
Education,  room  3100,  Regional  Office 
Building  #3,  7th  &  D  Streets,  SW., 
Washington,  DC  20202  from  the  hours 
of  8  a.m.  to  4:30  p.m. 

Dated:  May  25,  1994. 

David  A.  Longanecker. 

Assistant  Secretary  for  Postsecondary 
Education. 

IFR  Doc.  94-140.50  Filed  6-8-94;  8:45  am) 

BILLING  CODE  400<M)1-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EG94-66-000,  et  al.] 

Compania  De  Electricidad  De  Puerto 
Plata,  S.A.,  et  al.;  Electric  Rate  and 
Corporate  Regulation  Filings 

May  31.  1994. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 


1.  Compania  De  Electricidad  De  Puerto 
Plata.  S.A. 

(Docket  No.  EG94-6&-000I 

Take  notice  that  Compania  De 
Electricidad  De  Puerto  Plata,  S  A. 
("CEPP")  filed  an  application  on  May 
18,  1994  for  determination  of  exempt 
wholesale  generator  status  pursuant  to 
Part  365  of  the  Commission's 
Regulations. 

CEPP  is  a  Dominican  Republic 
company  formed  to  own  two  dit  sel 
electric  generating  facilities  located  in 
Puerto  Plata,  Dominican  Republic. 
Comment  date:  June  17,  1994.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

2.  Electricidad  De  Cortes  S.  De  R.L. 

[Docket  No.  EG94-67-0001 

Take  notice  that  on  May  20.  1994, 
Electricidad  De  Cortes  S.  De  RL. 
("ELCOSA")  filed  with  the  Federal 
Energy  Regulatory  Commission  an 
application  for  determination  of  exempt 
wholesale  generator  status  pursuant  to 
Part  365  of  the  Commission's 
Regulations. 

ELCOSA  is  a  Honduras  company 
formed  to  own  an  electric  generating 
facility.  The  Facility  will  be  a  60  MVV 
electric  generating  facility  and  will 
consist  of  six  10  MW  medium  speed 
diesel  electric  generators  and  will 
include  equipment  necessary  to  deliver 
electric  energy  generated  by  the  Facility 
to  Empresa  Nacional  de  Electrica,  a 
Honduran  utility,  and  certain  Honduran 
industrial  facilities. 

ELCOSA  will  be  engaged  directly,  or 
indirectly  through  one  or  more  affiliates 
and  exclusively  in  the  business  of 
owning  or  operating,  and  selling  electric 
energy  at  wholesale,  with  the  exception 
that  ELCOSA  will  make  retail  sales  of 
electricity  to  industrial  companies 
located  in  Honduras. 

Comment  date:  ]une  13.  1994.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  this 
application. 

3.  Kansas  Qty  Power  &  Light  Co. 

(Docket  No.  ES94-1 9-001) 

Take  notice  that  on  May  20,  1994, 
KCPL  filed  an  amendment  to  expand  the 
purposes  for  which  authority  to  issue 
such  short-term  debt  instruments  was 
granted  by  adding  the  following  to 
paragraph  (h)  of  the  application:  and  (5) 
to  purchase  the  securities  of  subsidiary 
companies  of  the  Applicant,  the 


proceeds  of  ivhich  would  be  used  for 
the  working  capital  and  other  general 
corporate  purposes  of  such  subsidiary 
companies. 

Comment  date:  June  20, 1994,  m 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Dixie  Valley,  L.P. 

IDockBt  No.  QF93-1 48-0001 

On  May  27,  1994  Dixie  Vallev,  LP. 
tendered  for  filing  a  supplement  to  its 
filing  in  this  docket.  The  supplement 
pertains  to  information  relating  to  the 
ownership  of  the  facihty  and  techmcal 
aspects  of  thcqualihing  facility.  No 
determination  has  been  made  that  thf-M! 
submittals  constitute  a  complete  filing 

Comment  date:  June  14,  1994,  in  ' 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street.  NE.. 
Washington,  DC  20426,  in  accordance 
with  Rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385  211  and  18  CFR 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 

of  this  filing  are  on  file  with  the 

Commission  and  are  available  for  public 

inspection. 

Lois  D.  Cashell, 

Secretary. 

IFR  Doc.  94-13972  Filed  6-8-94;  8:45  c.-.j 

BILLING  CODE  6717-01-P 


(Docket  No.  EC94-1 6-000,  et  al.] 

Robbins  Resource  Recovery  Co.,  el  al.; 
Electric  Rate  and  Corporate  Regulation 
Filings 

)u;ie  1,  1994. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 


1.  Robbins  Resource  Recovery  Co.  and 
Robbins  Resource  Recoverv  Partners 
L.P. 

[Docket  Nos.  EC94-16-O00;  ES94-2<WJ00| 

Take  notice  that  on  May  20,  1994, 
Robbins  Resource  Recovery  Company 
(RRRC)  and  Robbins  Resource  Recovery 
Partners,  LP.  (RRRP)  filed  a  joint 
application  seeking  an  order  pursuant  to 
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ederal 
to  assign 
Lt  a  power 
mdnwealth 


sections  203  and  204  of  the 
Power  Act  authorizing  RRRi  I 
and  transfer  all  of  its  interes ; 
sale  agreement  with  Com 
Edison  Company  (RRRC  Ratt 
FERC  No.  1)  to  RRRP.  The 
also  seeks  an  order  granting 
blanket  preapproval  of  all 
securities  and  assumptions 
under  section  204  of  the  Acl 
purpose  of  developing,  own 
operating  a  resource  recov 
Cook  County,  Illinois. 

Comment  date:  June  17.  Ife94.  in 
accordance  with  Standard  P  u'agraph  E 
at  the  end  of  this  notice 
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2.  City  of  Redding,  California  v.  Pacific 
Gas  and  Electric  Co. 


[Docket  No.  EL94-67-OO0J 


15 


Take  notice  that  on  May 
City  of  Redding  California  { 
tendered  for  filing  a  document 
Complaint.  Motion  for  S 
Disposition,  Motion  for  Ex 
Consideration  and  Request 
Regulations.  Redding  states 
Gas  and  Electric  Company 
company  against  which  its 
directed.  In  its  complaint 
requests  that  the  Commissio  i 
that  PG&E  has  violated  the 
Power  Act  and  the  Commission 
regulations  in  failing  to  noti  y 
Commission  of  the  terminati  an 
Schedule  R-1.  effective  June 
grant  relief  sought  in  the  cor  i 
acknowledging  termination 
Schedule  R-1,  effective  June 
grant  Redding's  Motion  for 
Disposition;  and  grant  Reddiig 
for  E.xpedited  Consideration 

Comment  date:  July  1 
accordance  with  Standard 
at  the  end  of  this  notice 
complaint  are  also  due  on  ] 


5.  1994.  the 
edding) 
entitled 
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3.  Ohio  Power  Co. 
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I  Docket  No.  ER94-1 256-000] 

Teke  notice  that  Ohio  Po\,%fer 
Company  (OPCo),  on  May  1 
tendered  for  filing  with  the 
a  Municipal  Resale  Service 
dated  April  4,  1994,  between 
the  Village  of  Greenwich, 
The  Village  is  a  wholesale 
OPCo  pursuant  to  Service  A; 
No  003  under  OPCo's  Muni 
Electric  Tariff  MRS,  FERC  ra 
OPCo  No.  001. 

T.he  Village  has  requested 
provide  it  with  a  second  del 
for  the  deUvery  of  wholesale 
energy  under  OPCo's  Tariff 
requests  an  effective  date  of 
1994.  for  the  tendered 

OPCo  states  that  copies  of 
were  ser'ed  upon  the  Village 
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Greenwich,  Ohio,  and  the  Public 
Utilities  Commission  of  Ohio. 

Comment  date:  June  13.  1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission. 
R25  North  Capitol  Street.  NE., 
Washington,  DC  20426,  in  accordance 
with  Rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  18  CFR 
38,T.214j.  All  such  motions  or  protests 
should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Secretary. 
|FR  Doc.  94-13973  Filed  6-8-94;  8.45  am] 

BILLING  CODE  e717-01-P 

[Docket  No.  CP94-267-0(Xq 

Arkia  Energy  Resources  Co.;  Intent  To 
Prepare  an  Environmental  Assessment 
for  the  Proposed  Line  F  Replacement 
Project  and  Request  for  Comments  on 
Environmental  Issues 

June  3.  1994. 

The  staff  of  the  Federal  Energy 
Regulator)'  Commission  (FERC  or  the 
Commission)  will  prepare  an 
environmental  assessment  (EA)  that  will 
discuss  environmental  impacts  of  the 
construction  and  operation  of  facilities 
proposed  in  the  Line  F  Replacement 
Project.'  This  EA  will  be  used  by  the 
Commission  in  its  decision-making 
process  to  determine  whether  an 
environmental  impact  statement  is 
necessary  and  whether  or  not  to  approve 
the  project. 

Summary  of  the  Proposed  Project 

Arkla  Energy  Resources  Company 
(AER)  wants  Commission  authorisation 
to  replace  and  rearrange  an  existing 
mainline  pipeline,  abandon  gas  storage 
and  supply  pipelines,  and  make 
mainline  enhancements  to  its  pipeline 
system  in  Arkansas,  Louisiana,  and 


'  Arkla  Energy  Resources  Company's  application 
v.as  filed  with  the  Commission  under  section  7  of 
the  Natural  Gas  Act  and  Part  157  of  the 
Commission's  regulations. 


Texas.2  These  actions  would  improve 
the  safety,  reliability,  and  efficiency  of 
AER's  pipehne  system.  Specifically, 
AER  wants  authorization  for  the 
following: 

•  Abandon  about  87  miles  of  20-inch- 
diameter  pipeline  on  Line  F  in  Caddo, 
Bossier,  VVebster,  Claiborne,  Lincoln. 
Union,  and  Ouachita  Parishes, 
Louisiana  and  replace  it  with  about  91 
miles  of  20-inch-diameter  pipehne  in 
eight  segments  ranging  from  0.8  mile  to 
36.4  miles  in  length. 

•  Reroute  a  portion  of  Line  F 
included  in  the  above  91  miles  of 
replacement  pipe.  About  5  miles  of  pipe 
would  be  replaced  with  about  5.5  miles 
of  pipe  to  reroute  and  connect  Line  F 
directly  to  the  Ruston  Compressor 
Station  in  Lincoln  Parish.  Louisiana. 

•  Abandon  Line  1-F,  a  0.8-mile-long 
20-inch-diameter  storage  line  no  longer 
needed  after  reroute  of  Line  F. 

•  Abandon  Line  FT-5,  a  0.9-mile-long 
lO-inch-diameter  gas  supply  line,  no 
longer  needed  after  the  reroute  of  Line 
F. 

•  Reclassify  about  8.2  miles  of  Line  F 
as  a  low  pressure  gas  supply  line  and 
operate  it  as  part  of  Line  F-l-F  in 
Caddo  Parish.  Louisiana. 

•  Abandon  about  0.4  mile  of  Line  S 
in  Harrison  County.  Texas. 

•  Abandon  66  delivery  taps  installed 
to  deliver  gas  to  rural  customers  served 
by  Arkansas  Louisiana  Gas  Company. 

•  Construct  about  2.2  miles  of  20- 
inch-diameter  pipeline  (Line  ACT-4)  in 
Hot  Springs  County,  Arkansas. 

•  Install  two  2,250-horsepowerslow 
speed  reciprocal  compressor  units  at  the 
existing  Ruston  Compressor  .Station. 

•  Uprate  the  maximum  allowable 
operating  pressure  on  .'\ER's  Line  S  from 
880  pounds  per  square  inch  fpsi)  to  930 
psi. 

Some  portions  of  the  pipeline  to  be 
abandoned  would  be  removed,  others 
would  be  left  in  place.  The  general 
location  of  the  project  facilities  is  shown 
in  appendix  1.^ 

Land  Requirements  for  Construction 

The  majority  of  the  proocsed  pipeline 
would  be  built  adjacent  and  parallel  to 
existing  rights-of-way.  AER  inte.nds  to 
use  a  60-foot-wide  construction  right-of- 
way.  About  15  feet  of  *he  planned  60- 
foot  width  would  use  existing  right-of- 
way.  Consequently,  about  45  feet  of  new 


2  In  Docket  No.  CP94-541-000  filed  on  May  11. 
1994.  AER  officiaily  changed  its  name  to  Nor  Am 
Gas  Transmission  Company. 

'  The  appendices  referenced  in  this  notice  are  not 
being  printed  in  the  Federal  Register.  Copies  are 
available  from  the  Commission's  Public  Reference 
Branch,  room  3104.  941  North  Capitol  Streei,  NE. 
Washington.  DC  20426.  or  call  (202)  208-1371 
Copies  of  the  appendices  were  sent  to  all  those 
receiving  this  notice  i<i  the  mail. 


clearing  would  he  required  in  most 
areas.  Following  construction,  about  20 
feet  of  the  construction  right-of-way 
would  be  allowed  to  revert  to  its  former 
land  use. 

Additional  working  spare  would  be 
required  adjacent  to  the  planned 
construction  right-of-way  at  road  and 
•stream  crossings. 

The  EA  Process 

The  National  Environmental  Policy 
Act  (NEPA)  requires  the  Commission  to 
take  into  account  the  environmental 
impacts  that  could  result  from  an  action 
whenever  it  considers  the  issuance  of  a 
Certificate  of  Public  Convenience  and 
Necessity.  NEPA  also  requires  us  to 
discover  and  address  concerns  the 
public  may  have  about  proposals.  We 
call  this  "scoping".  The  main  goal  of  the 
scoping  process  is  to  focus  the  analysis 
in  the  EA  on  the  important 
environmental  issues.  By  this  Notice  of 
'ntent,  the  Commission  requests  public 
comments  on  the  scope  of  the  issues  it 
will  address  in  the  EA.  AH  comments 
received  are  taken  into  account  during 
the  preparation  of  the  EA. 

The  EA  will  discuss  impacts  that 
could  occur  as  a  result  of  the 
construction  and  operation  of  the 
proposed  project  tmder  these  general 
headings: 

•  Geology  and  soils 

•  Water  resources,  fisheries,  and 
wetlands 

•  Vegetation  and  wildlife 

•  Endangered  and  threatened  species 

•  Land  use 

•  Cultural  resources 

•  Air  quality  and  noise 

•  Hazardous  waste 

We  will  also  evaluate  possible 
alternatives  to  the  proposed  project  or 
portions  of  the  project,  and  make 
recommendations  on  how  to  lessen  or 
avoid  impacts  on  the  various  resource 
areas. 

Our  independent  analysis  of  the 
issues  will  be  in  the  EA.  Depending  on 
the  comments  received  during  the 
scoping  process,  the  EA  may  be 
published  and  mailed  to  Federal,  stat(!. 
and  local  ageni  ies.  public  interest 
groups,  interested  individuals,  affected 
landov.ners,  newspapers,  libraries,  and 
the  Commission's  official  service  list  for 
this  proceeding.  A  comment  period  will 
he  allotted  for  review  if  the  EA  is 
published.  Wo  will  consider  all 
(.omnu'iits  on  the  E.A  befo.re  we 
recommend  that  the  Commissii)n 
iipprove  or  not  approve  the  project. 

Currently  Identified  Environmental 
Issues 

Wo  have  already  identified  several 
issues  that  we  think  deserxc  attention 
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based  on  a  preliminary  review  of  the 
proposed  facilities  and  the 
environmental  information  provided  by 
AER.  Keep  in  mind  that  this  is  a 
preliminary  list.  The  list  of  issues  may 
be  added  to,  subtracted  from,  or 
changed  based  on  your  comments  and 
our  analysis.  Issues  are: 

•  Line  F  would  cross  85  waterbodies. 
6  of  which  are  greater  than  100  feel 
wide.  These  six  waterbodies  greater 
than  100  feet  in  width  would  be  crossed 
by  directional  drilling. 

•  Line  F  would  cross  39  wetlands.  9 
of  which  are  greater  than  500  feel  wide 
at  the  crossing  location!  Line  .^^7-4 
would  cross  one  wetland. 

•  Line  F  would  disturb  approximately 
•21  acres  of  forested  wetland  whK:h  may 
require  active  restoration  and 
compensation. 

•  Eight  residences  are  near  Line  F's 
right-of-way. 

•  Line  F  would  cross  two  waterbodies 
classified  as  Louisiana  Scenic  Rivers. 
These  waterbodies  are  both  greater  than 
100  feet  in  width  and  are  part  of  the  six 
waterbodies  mentioned  above  that 
would  be  directionally  drilled. 

•  Line  F  would  cross  about  2.3  miles 
of  the  D'Arbonne  National  Wildlife 
Refuge  in  Union  Parish,  Louisiana. 

•  Noise  from  the  proposed  Ruston 
Mainline  Compressor  Station  may  be 
above  the  acceptable  limits. 

Public  Participation 

You  can  make  a  difference  by  sending 
a  letter  addressing  your  specific 
comments  or  concerns  about  the  project. 
You  should  focus  on  the  potential 
environmental  effects  of  the  proposal, 
alternatives  to  the  proposed  (including 
alternative  routes),  and  measures  to 
avoid  or  lessen  environnienf^l  impact. 
The  more  specific  your  comments,  the 
more  useful  they  will  be.  Please  follow 
the  instructions  below  to  ensure  thai 
your  comments  are  received  and 
properly  recorded: 

•  Address  your  letter  to:  Lois  Cashell. 
Secretary,  Federal  Energy  Regulatory 
Commission.  825  North  Capitol  St..  NE.. 
Washington,  DC  20426; 

•  Reference  Docket  No.  Cpi)4-2R7- 
000: 

•  Spnd  a  ropy  of  your  letter  to:  Ms. 
Lauren  ()  Donnell.  EA  Project  Manager. 
Federal  Energy  Regulatory  Comiiussion, 
«25  North  Capitol  St..  NE.  room  7.n2. 
Washington.  DC  2(i426:  and 

•  Mail  your  comments  so  that  thev 
will  be  received  in  Washington.  DC  on 
cif  before  July  b.  199-1. 

If  you  wish  to  receive  a  copy  of  the 
FA.  you  should  request  one  from  Ms. 
ODonncll  at  the  above  addrt  ss. 


Becoming  an  Intervenor 

In  addition  to  involvement  in  thp  L'.\ 
scoping  process,  you  may  want  to 
become  an  official  party  to  the 
proceeding  or  become  an  "inter\rnor  " 
Among  other  things,  intervenors  ha\e 
the  right  to  receive  copies  of  case- 
related  Commission  dociunents  and 
filings  by  other  intenenors.  Likewise 
each  intervenor  must  provide  copies  ci 
its  filings  to  all  other  parties.  If  you 
want  to  become  an  inter\enor  you  nnjsi 
file  a  Motion  to  Intervene  according  lo 
Rule  214  of  the  Commission  s  Rules  (,i 
Practice  and  Procedure  (18  CFR 
385.214)  attached  as  appendix  2. 

The  date  for  filing  timely  motions  to 
intervene  in  this  proceeding  has  passed. 
Therefore,  parties  now  seeking  lo  file 
late  interventions  must  show  good 
cause,  as  required  by  §  385.214(b)(3). 
why  this  time  limitation  should  be 
waived.  Environmental  issues  have  bein 
viewed  as  good  cause  for  late 
intervention.  You  do  not  need 
intervenor  status  to  have  your  scoping 
comments  considered. 

Additional  information  about  the 
proposed  project  is  available  from  Ms. 
Lauren  O'Donnell.  E.A  Pro'ecJ  Mani-per 
at (202) 208-0325. 
Lois  O.  Cashell, 
Secretary. 

IFR  Do(    94-1.3076  Filed  fv-fc-f.4   8  45  i,r:,\ 
BILLING  CODE  6717-01-P 


(Docket  No.  CP94-561-000.  el  al ) 

Columbia  Gas  Transmission 
Corporation,  et  al.;  Natural  Gas 
Certificate  Filings 

May  27.  1994 

Take  notice  that  the  following  fifings 
have  been  made  with  the  Commission 

1.  Columbia  Gas  Transmission  Corp. 

IDoiki'l  No  (;P94-."i(-,l-00<)l 

Take  notice  that  on  May  20.  i9<>-i. 
Columbia  Gas  1  ransmission  Co.'poriifit;!) 
(Columbia).  1700  MacCorkle  Aven...'. 
SE..  Charleston.  West  Virginia  2551-1- 
1599.  filed  in  Docket  No.  CP94-.>bl-{J0() 
a  request  pursuant  to  ^  157.205  of  thf 
Commission's  Regulations  to  construct 
dnii  operate  facilities  to  relocate  ari 
cxi.sting  pfiint  of  delivery  to  Corr.irj; 
Natural  Gas  Corporation  (Corning)  .sr.d 
to  abandon  app:o.\;nia!ely  1  miJe  of  4- 
int.h  anri  6-inch  laterni  pipeline  iocrttci} 
in  .S|(!uben  County.  Nt:w  York  unri^r 
Oilunibia's  blanket  r  ertifirate  issued  .^ 
Docket  No.  CP83-76-000,  pu;*'.ia.-,t  to 
•-•'c  lion  7  of  the  N.itura!  Gas  Ac'  all  ;.- 
more  fully  set  forth  in  the  request  c;  i;lc 
with  the  Commission  and  open  Ji; 
j'ubiif:  inspection. 


29790 


Federa 


ocat 


e  the 
tion 

ng  located 
ind  A-3 
by 
lew 

Line  A- 
■k 
of  the 


Columbia  proposes  tu  rel 
Coopers  Plains  Measuring  St 
(Coopers  Plains)  servin<:,  Con  i 
at  the  terminus  of  Lines  A-1 
in  Stfuiben  County,  Ne^  Yorl 
constructing  and  operati 
delivery  point  for  Conning  on 
5  in  Steuben  County,  New  Yi 
.'ipproximately  163  miles  eas 
interconnection  of  Lines  .^-llaiid  A- 
Addirionaiiy.  Columbia  prop  .,-os  to 
abandon,  in  place  an<i  partial  y  oy 
remnvai.  2.787  feet  of  4-inch   )ipeline 
and  1,2J5  feet  of  6-inch  pipel  no  of  Line 
A-1,  and  1.235  fe-et  ofe-incii  pipeline 
(if  Line  A-3.  Columbia  st.ntes  hat  Lines 
A-1  and  A-3  are  in  need  of  r«  placement 
tir.L-  to  deter:cra:ing  conditio: 
Colurr.bia  states  that  the  reloctt 
replacement  of  the  mr-asuring 
and  the  retirement  of  the  pip 
a<;ri:'ed  tu  by  Coming,  is  the  !e  i 
rppliicerr.&nt  aiternalive  .ind  a  / 
f'nvi.-an.mt^ntd!  impact  .';f  a  riv 
by  either  Columbia  or  Cornin 
Columbia  indicates  that  the  r< 
of  Ccopers  Plains  invol/es  th 
rolocation  of  flow  cent;  1  and 
facilities  owned  and  opi^^'^d 
Corning.  Cclumbia  stn'vs  thaf 
pay  Corning  a  contribi'ior.  in 
construction,  of  up  to  S.:  7.000 
Ciiirning  cornpleie  th'?  relocate 
facilities.  Columbia  5t,.ues  tha 
«>st:mated  cost  of  the  abii.id'jn  7 
riciiifies  is  S60.000 

Co,r.n:pnt  dak':  July  11. 19?*.  :n 
.icco.'-dance  uith  SJandcird  Pa-isranh  C 
at  thr  end  of  this  notfc^ 

2.  Columbia  Gulf  Transmissi  Jn  Co. 

|l)';<.kel  No.  Cr'-:;4-.'5S2-f>'-,i| 

Take  notit  (•  that  en  M;:y  20 
(.pli'nibia  Gulf  Transmission  (  Y 
(Columbia  CvAf],  P.O.  Box  6F.  ,  fiousion 
Tr.xas  7700!.  filed  in  Cock.-t ' 
,if)2-000  an  2bbrev':.!te<l  i^diM 
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pursviant  to  Stxtioa  '/(b)  of  thf' 
C.a.s  Act.  as  amended,  nnd  §§ 
1.t7.18  of  the  Federa!  Lnergy 
Cion-iniissioii's  iCunm'Ssicnj : 
thfT'-under.  for  pfmiission  to 
firu'i  tian.spo'-'ation  service  foi 
.Natural  Gas  Company,  a  divt 
l^nron  Corp.  (Northern],  .il!  as 
.st;t  f'uih  in  tin*  application  wl: 
fill-  A-ith  the  Comm'ssion  ar.d 
public  inspection. 

Columbia  Calf  states  that  it 
to  ;ji  andan  a  transportation 
originally  authorized  by  Cnmi 
inch-[  issued  May  6.  197".  in  L 
CP77-8-0G0.  Columbia  Gulf  i 
that  under  the  arrangement  vv 
Noi-them,  Columbia  Gulf  wou 
•j-V^s  from  various  points  offsho 
Louisiana  into  its  e.xisting  o 
facilities  and  transport  the  gas 
Columbia  Gulfs  facilities  in  E 
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Louisiana.  Columbia  Gulf  further 
indicates  that  Northern  pays  a  monthly 
demand  charge  for  the  service 
performed  by  Columbia  Gulf.  Columbia 
Gulf  states  that  it  has  tendered  to 
Northern,  and  Northern  has  executed,  a 
service  agreement  effective  February  I, 
1994,  providing  that  the  remaining  Part 
157  service  will  be  provided  under  Part 
284.  Colusnbia  Gulf  indicates  that  no 
facilities  are  to  be  abandoned. 

Commen'  date:  lune  17,  1094,  In 
accordance  with  Standard  Paragraph  F 
at  tlie  end  of  this  notice. 

3.  Quesiar  Pipeline  Co. 

IDorket  No.  (  '  ''i-Sni-OOa) 

Take  no!-  ■  ihat  on  May  23,  1<^94. 
Qufslar  Pipeline  Company  (Qucstar 
Pipeline),  79  South  State  Strset,  Salt 
Lake  City.  L'tah  84111,  filed  in  Docket 
No.  CP94-563-000  an  application 
pursuant  to  Section  7(b]  of  the  Natural 
Gas  Act  for  permission  and  approval  to 
abaruion  natural  gas  transportation 
scrvicfs  contained  in  its  FERC  (,as 
T.inrf.  Original  V'oiunje  No.  3  loi':  (1) 
Colunibia  Gas  Transmission  Corporation 
(Columbia),  undor  Questar's  Pa;;) 
Schedule  X-23.  which  was  autiir.rized 
in  Docket  Nos.  Cr8u-7  etal.  a;:d.  (2) 
Northwest  Pipeline  Corporanon 
(Northwest),  und«;rQi.'r?slar's  Kaic 
Schfifu.le  X-19,  v.'hich  ivas  aiithnri/.od 
in  D!)cket  N-js.  CP76-fOa-00n  ai:d 
CP7ii-434-000,  all  as  m.)re  fully  si* 
forth  in  the  application  on  fiL  with  tLe 
Couinjission  and  open  to  public 
in;-;K;ct;on. 

Qucstar  Sc  ys  that  Culi-moia, 
Northwest,  and  Questar  have  ail 
mutually  agrj^ed  to  cancel  the 
tran<=j)ortafion  servicf^s  certificated  as 
Rate  S.heduU's  X-23  and  X-19.  Questar 
further  iniiirates  that  it  dues  not 
propose  to  abandon  a.-.y  fatilitiBS  iu 
conjuncti.jn  wi^h  thr;  requested 
abnpdjnniPnt. 

Coinnmnt  diitf^:  June  17,  1994.  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

4.  Texas  Eastern  Traasraission  Corp. 

1U('(  kijt  No.  Cl."34-5«>4-Oi:()i 

Trke  notice  that  on  May  23,  1  :)94, 
Te.xas  Egstern  Transmission  Corporation 
(Texas  Eastern),  5400  VVestheimer  Cou.-I, 
P.O.  Box  1642.  Houston,  Texas  77251- 
lfj42.  filed  in  Docket  No.  CPy4-564-00D 
a  rcqi'.pst  pursuant  to  ijfj  157.205  and 
157.211  of  the  Commission's 
Regulations  under  the  Natural  Gas  .Ac  t 
(18  CFR  157.205.  157.212)  for 
authiirization  to  mod^Ty  an  exis*'ing 
receipt  point  in  order  to  use  it 
additionally  for  deliveries,  under  Texas 
Eastern's  bkinket  certificate  issued  in 
Docket  No.  CP82-53 5-000  pursuant  to 


section  7  of  the  Natural  Gas  Act,  all  as 
more  fully  set  forth  in  the  request  that 
is  on  file  with  the  Commission  and  open 
to  public  inspection. 

"Texas  Eastern  proposes  to  reverse  its 
existing  check  valve  at  Louisiana 
Intrastate  Gas  Corporation's  (LIG)  meter 
station  located  on  Texas  Eastern's  Line 
No.  14  in  St.  Landry  Parish,  Louisiana. 
It  is  stated  that  this  modification  would 
enable  the  meter  station  to  be  used  for 
deliveries  of  to  LIG  as  well  as  rrceipt. 
The  cost  o(  the  proposevl  mouif'Cff'ion  is 
estimated  at  S150.  it  is  assorted  that  the 
modification  would  have  no  effect  on 
Texas  Eastern's  peak  day  or  anni^.il 
deliveries.  Texas  Eastern  .stats-:  ''■  i'  the 
propo.sed  modification  can  be 
accomplished  without  detrimen*  or 
disadvantage  to  Texas  E  litem's  other 
customers. 

Comment  date:  July  1 1 .  1994,  in 
accordance  with  Standard  Paragraph  G 
at  the  e".d  of  this  notice. 

5.  Pacifitjjas  Transmission  Co. 

[Docket  No.  CP94-566-jOCOl 

Take  noti.':e  that  on  Mav  24.  l'»94. 
Paci'ic  Gas  Transmission  Company 
(PGM'),  loO  Spear  Street,  San  Francisco, 
California  94105-1370,  fled  in  Docket 
No,  C1^94-5r-;7-000  a  request  pu,-si:ant  to 
t^=5 157  205  and  157.212  of  the 
Com.T.issiun's  Regulations  under  th;- 
Natural  Gris  Act  (18  CFR  1 57.205, 
157.2  12)  fcrauthiOri/.at'on  to  install  a 
n-'vv  u<r)  and  meter  .set  nrar  Rathdrum, 
liaho,  for  delivti-ry  of  ga-  t':;  VVashington 
Water  Power  Company  ( VVWP)  and  ^ 
upgrade  the  e.\istir.g  Ratlulrum  Meter 
S'ation  in  Rathdrum.  'dr.hn  under  PGT'^ 
blanket  certificate  issued  in  Dc-cke*  .No. 
CP.S2-5.:;n-000  pi;rsu  mt  to  section  7  of 
tlie  Na'ural  Ca-  Act.  all  .ts  .core  fuUv  se' 
forth  in  the  rcq  lest  that  ii  on  file  w:th 
the  Coinmission  and  ope-'  to  puh'it: 
inspectirin. 

PGT  propos-'-s  to  construct  a  raw  tt:p 
and  meter  .station  adjacent  to  PGT's 
exi.^ting  nieter  station  near  Rathdrum, 
Idaho  to  .servo  WWP.  PGT  stat;  s  that  it 
entered  into  an  in'.^rruptible  (ba-:khaui; 
transportation  service  agioement  with 
U'WP  on  December  15,  1993,  to  providf 
25  MMHtu  per  day  to  PGT's  existing 
deliv^vy  point  at  Rifthdruni  and  48,000 
MMEtu  per  day  fo  PGl's  proposed 
Rath.lrum  Turb-ne  Genr rating  Meter 
Station.  PGT  also  .states  that  the 
generator  would  be  used  for  peaking 
service  (approximately  10  days  p^'r 
year).  PGT  and  WWP  anticipate  that  the 
scheduled  date  for  delivery  of  gas  from 
this  new  point  would  be  September  1, 
1994. 

PGT  also  proposes  to  increase  the 
flow  capacity  of  its  existing  meter 
station  near  Rathdrum  which  serves 
VVWP.  PGT  states  that  the  current  meter 


capacity  is  1.7  MMcf  per  day;  however, 
recent  deliveries  have  been  as  high  as  2 
MMcf  per  day.  PGT  propo.ses  to  increase 
the  meter  capacity  to  5.5  .MMcf  per  (Jay. 
PGT  also  states  that  the  proposed 
changes  will  not  iinpat.t  PGT's  peak  day 
and  annual  deliveries  to  other 
cu.stomers  and  is  not  an  increase  in 
WWP's  contract  demands. 

Comment  datf::  July  11.  1994.  in 
accord.-ince  with  .Staiidarii  Paragnsph  (, 
at  the  end  of  this  notice. 

Standard  Paragraphs 

F.  Any  person  desiring  to  be  }i(!a,"(i  or 
to  make  any  protest  wit)i  referrncR  to 
said  ain!lir.iti(,n  should  on  or  before  the 
conni:  ,..  Jdle,  file  with  the  Ftnleral 
Energy  l^■gulato^y  Commission, 
Wa.'-hington.  DC  2042b,  a  motion  tr. 
intervi  ne  or  a  protest  in  accorffanct! 
with  the  requirements  of  the 
Com  .Hussion's  Rules  of  Practice  ant) 
IVocedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  .Natun! 
Gas  Act  (18  CFR  157.10).  All  p.-otesls 
filed  with  the  Commission  v.ill  l.-e 
coiLsid^^red  by  it  in  determining  the 
appropriate  action  to  lie  taken  but  wiil 
not  serve  to  make  the  prolest;nits  parties 
t.-j  the  proceeding.  Any  person  wishing 
l.v  be(  ume  a  party  to  a  procciuiing  or  to 
participate  as  a  party  in  aj;y  hearing 
therein  must  file  a  motion  io  intervi'm- 
in  ar  (;ordan(.e  with  the  Coinnii  Aicn'-. 
Kid-s. 

l";:kf'  further  notice  tliat.  pu;-.;i.int  tn 
ll:<'  autht,>rity  contained  in  and  subji  <:f  to 
the  juri.sdicfion  conferred  upon  the 
Kedc.-al  Energy  PeguLitorv  Coruniission  ' 
by  M't  ti;.Ms  7  anrl  15  of  tl^-:  Natural  Gas 
Ac!  and  the  Ccin.-ni.ss ion's  Rules  of 
i'r  It  tice  an<l  Prcredure,  a  hearing  wiil 
hn  be]  f  witiioi;?  further  nctii  r;  bcfoif  tl  i 
f.o;i»>nis',ir-n  or  its  (.'(i.Mgaee  on  tiiis 
.•n>p!i',..i'ion  if  no  LueMuj)  to  in'crvi-ne  is 
filed  wiLhin  the  tiniL-  requir»'il  hi-rein.  if 
!hi;  CointMis'ion  ou  it'< .... ,;  r  vit'w  oi 
i!  I'  in^!t'.;r  r'Ctis  ;hai ,:  •,.<:.■.'.  of  rhi! 
( ''rtifiv.ati!  and/or  pemiss.n.ii  imd 
ap;-iiov.^J  for  '.he  propr.Ecd  aban«iiii::;i-;it 
a.-e  rtCjuiK^d  by  the  publi.;  ciiiiV('ni>i!(  c 
and  !ii;r..\sKity.  If  a  m'ltion  f';r  iw.w  to 
)ut;-rvc;ie  is  iiu'rly  filed,  or  if  the 
C(>ii;i:),'..sion  on  its  own  motion  biiit  ves 
iuL'i  a  fo,-:n.>I  hearing  is  rofjuiied.  further 
niiticc  {vrsuch  honnc  will  hi'  c'lilv 


gi\rn. 

liiuicr  the  pioccdure  heirein  proviii.:d 
for,  unless  otherwise  advised,  it  v,  ill  be 
un.nece.s.sary  for  applicant  fo  appc;:!-  or 
l>e  repriisented  at  the  hearing. 

G.  ,'\ny  person  or  the  Commi.ssion  s 
^taff  may,  within  45  days  after  issu;:.'i».i; 
of  the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Ruh^s  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to 


§157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
lime  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
fi)r  filing  a  prote.st,  the  instant  request 
shall  l>e  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  Natural  G,is  Act. 
Low  D.  Cashcll, 
Si'rntory: 

UK  Do«:.  94-13974  Filfd  r>-H-'t4:  8  4.".  .in)| 
BILUNG  CODE  6717-01  P 

[Docket  No.  GP94~10-600] 

Railroad  Commission  ot  Texas,  Tight 
Formation  Determinations— Texas-1 12, 
113, 114, 115,  Vick.sburg  Fomation  (M,' 
R,  S,  &  T  Sands),  FERC  Nos.  JD53- 
C-i541T,  JD93-045a9T,  JQ93-C459CT,  & 
JD93-04591T;  Preliminary  Findi.-g 

;iii)t!  2.  ^•^^.}4. 

The  Railroad  Conimission  of  Texas 
(T.!x:,s)  separately  determin.'d  fliat  the 
M.  R.  S.  and  T  sands  of  the  Lower 
Vicbiiiirg  Formation  ("M  .sand,  "  "R 
sand,"  "S  sand,"  and  "T  sand") 
underlying  pirts  of  the  McAllen  Ranch 
Field  in  liidaigo  County,  Texas,  qualifv 
as  ligfit  formations  undor  section 
»"7(i  )(5)  of  the  Natunc  (r-.s  Policv  A.  I 
of  1 978. 

For  the  rcascjns  (]iscur.s«>'j  below,  the 
C;;u;nii,ssion  issinjs  this  Nofic  r  of 
»"','e.>itr.inar,-  Findiu)^  that  ;};•• 
iii  t.'riiiinntions  are  not  .•;iipportcil  h\ 
5  :iil»;antial  eridnif  »\ 

BcicJcground 

i  T  .\ lis "  Of .'( •anim.tioii^ 


till  Fr-hruary  lf>,  1;K'3.  the 
Comnu'ssion  receivi;:!  Texas"  nof'u.'  s 
spparaiely  civfcrniiiiing  that  thr; 
Vii  ksburg  M  R.  .S.  and  T s^ind^ 
u'iderlyirig  j^.trS  of  the  .McAP.-n  H.»i:cli 
Field  in  Hidalgo  Ctxinty.  Tt;xas.  iptalify 
as  tight  forinations.  Shell  W'V^crii  E  .^ 
P  Inc.  (.She!!)  is  the  applicant  h.-.-..re 
Texas.  Te>.;i:;'  deleiminotioiis  are 
Jimendmerts  of  an  earficr  ncrtit..?  of 
determination  (Tevas-15  Addjtiuii  :i. 
JD92-O2505T)  still  jionding  b-ff.re  the 
Commission  a'ter  th::  45-tlay  period  w.,s 
lolh^d  by  two  .staff  loiters.' 

'I'he  rt!Cominended  areas  for  the  M.  R. 
S.  and  T  Sands  consist  of  3,010  .ii  res. 
1.440  acres,  1 1,700  arjes,  and  7.320 
acres,  respectively,  with  parts  of  lh« 
four  areas  overlapping  one  another. 


Texas  concluded  that  the  sands  mt?et  the 
Commission's  permeability  guideline 
based  on  pressure  build  up  (PBU)  tests 
from  five  M  Sand  wrells.  three  R  .Sand 
wells,  27  S  Sand  wells,  and  eight  T 
Sand  wells. 2 

Texas  concluded  that  the  same  wrUs 
show  that  the  sands  meet  the 
Commission's  gas  fUiw  rate  guidelines 
based  on  calculations  usmg  .standard 
flow  equations  requiring,  among  other 
things,  the  penneabilitv  values 
calculated  from  the  wells'  PBU  tests. 

2.  Staffs  Tolling  Letter  and  Texas ' 
/ff'spon.sp 

By  letter  dated  April  2, 1993.  staff 
lolled  the  45-day  review  pcritxi  bccuisf . 
in  portinent  part,  the  reaird  did  not 
include  the  PBU  tests  upon  which  all 
four  determinations  are  bas«}d.  nor  was 
there  documf  ntation  showing  that  the 
PBU  te.sts  represented  initial  reservoir 
permeabilities  (i.e.,  prior  to  .su.stained 
produiti(jn). 

In  resj.on.sc  to  staffs  letter,  Sht>li 
requested  an  informal  conferencj?  with 
staff,  which  was  held  at  the 
Comndssion's  offices  on  May  4,  1993. 
At  that  meeting,  staff  requested  Shell  i,, 
pnnide  the  relevant  PBU  tests, 
doiuniontation  showing  that  the  d.iia 
wells  wc.-e  actually  completed  in  the 
PHI  i-te.slcd  zones,  and  goophysii  al  Will 
li>gs  show  ing  how  not  pay  thickness 
values  were  derived. 

In  its  n  ply  received  (X,tob»;r  28,  19U3. 
Texas  reaffirmed  its  dr;erminati«m>  and 
provided,  in  pertinent  part,  add:!.iin,.l 
docu'!i.:iit;,'ton  from  Shell,  including 
PBU  tests  and  portions  of  daily  drillers 
reports  for  43  data  wells,  as  well  as  a 
uana'ive  disi.ussion  of  how  net  oav 
thick;v,-ss  values  were  d:;rived. 

.7.  St(:l:'s  St  end  Tol.'ini;  L^ttrr  and 
TiKSiis'  I'lx^P'in:-!' 

By  letter  dati  (!  IVi  embiir  10,  19'J3. 
sl.df  .-.gain  lolled  the  45-iJay  review 
period  because,  in  puninont  port,  Tex.ss 
IhUibiii  28.  1993  re.sprnve  showed  ih.i! 
siiveral  perj|i;!ii|i:!jty  values  wen™ 
derived  from  PBU  te.sts  run  from  7 
months  to  12  \"ars  after  the  tested 
inler\als  were  perforaJed.  Thercfi.re 
Texas  was  requi.-ttni  to  explain  v. In  il 
believed  suf.h  |!(!nne.ihilities 
rejiresenfed  liriginal  reservoir 
conditions,  prior  fo  .sustained 
prfKJuction.  In  addition,  staif  reutmsltMl 
documenfatioii  showing  when  thftir.frd 
wells  W(!re  initially  hydr aulically 
fraf;tured  in  order  to  clarify  whether  f h<' 
pnnneabilities  and  flow  rates  rep«irted 


'  TX-)5  ,^«^(Ji;ion  3  imju(jt>>  ihp  "...trn-  forir  ».  m!v 
.1'  wmII  as  .•wveral  dUmt  Lower  Vi.  ivim;-;  s^.-ftk. 


-Thr  M  yii.'iil  uctuiilly  im.Iudvs  Ih."  .M,  \.  .,.,<)  t> 
•-irnlv.  Shrll  ri:f.vs  to  thpm  ;<s  the  M  sunil  h<".,i,T 
it  is  tht!  stiiillowiM  s,ii)if  in  a  IVrvas-ilfsi..;'  .i.J  r„.i.l 
<iinsisi;M>;iiflli.-  M.  \'.  .iiiri  r).vin<is. 
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('•I  I'Bl'  tests  repr»!seiit(!(i 
'or.riitions. 

Ill  its  n^ply  nK:eivp(l  Aj 
"Ti-xos  reaffirmed  its  dctt 
c:f>n(;urrt'd  with  additiona 
provided  by  Shell,  i/iciiu; 
fur  the  data  wells,  a  table 
pvrfordtion  and  fractiirin}. 
da?;i  vv"!Is.  a:id  ri,;rratr.( 
fif!di>;>sir.g  the  proper  dti 
•,•_*,'/*' 

Uis(:u.>>siun 

iufjiidlify  a  {;>r;i;atii<i: 
fiirnia'-iun.  § 271.70.ifc)(12i 


r  ,;  iwi;.';'!S  require.-  tr.i'  j 
i^f-nt  y  Ut  deterfiiint;  th:\l 
■ijti:  gas  permojuility  thru 
M;;!j(jn  is ().l  r.;ilii(!arc>  ( 
( Jiir  T9\  ip;v  show?  Ili.it  tlr 
'ip'sn  which  T^'xas  Ia'.  t;(i 
permeai)iiity  finding  fo:  c 
!.'u:!iuie  tests  thai  were  r  i 
nvj  Uh,s  to  twelve  years  ai 
wen-  coTplited  and  sust. 
produotiDn  ct'mmrnced.^ 
r.?-.;.>jds  show  that  pernu.M 
tiniinage  areas  dei.lipps  w 
'f  natural  gas.  Thefffdre. 
loliuwing  reasons,  we  pro 
that  the  permeability  da;a 
do  PDl  d,;nionstratt:  thai  ti 
tlif  rnpuni  isifin's  pf^rnira 
U"idi'Iine. 

In  previous  t=ght  t'urnu 
[>ru<:eeJ.ings,  we  held  tluil 
thar.'.cte.-istics  of  a  fortiiat 
on.set  of  sustained  prodii: 
fwnnatiim  must  be  eval  lat 
deterniiitc  whether  that  f( 
thi^  tajilht  formation  ^uidc! 
also  held  that  current-d.iy 
petnisability  -ind  flow  ratf 
i;haractf:fistii.s  which  art 
years  of  siistaine'l  prinim;! 
d'Hionstrate  that  a  forniui 
fornuition.*'  In  arcordaru.'; 
tlndings,  the  Q^muiission 
found  in  theTexas-fil.  Te 
Texas- 158  tight  form.ition 
t'i.jt  the  subject  forniation: 
qualify  as  tight  formation.s 
f  iirrent-day  test  values  w( 
of  sustained  prodiulion  a; 
injection  and  did  not  repr 


-I 


lfti;KK27l.70-J(c)U);:l(.\;  (I'l 
♦  \i-i;ough  the  M.  ,S.  .ind  T  s.:u: 
t'BvJ  tCils  run  stiorlly  aftt'r  tvi;!!  k 
ft-vicw  of  the  records  and  the  pan 
Add:tiun  3  record  shows  that  vvci 
(I  1  nid  following  iuslained  prodi. 
Msh>i<intidl!y  exceed  0.1  md  a!  ir.i 
W-e  63  FERC  61.067  (19931  at  ( 
CoRimission  subsequently  affirnu 
di'tprn;inalion  after  the  applicant 
shuwing  that  original  reservoir  co 
thf  (ximniission's  guidelines:  04 
(19<).!1. 
'•^7  FERC  61,129  (19911. 
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il  18.  1994, 
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(•  expoctf  tl  in 
i^hta!  ihe  pay 
;'i)  ur  lets 

I'Bl.  ie>ts 


froi'i  Si've;: 
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reservoir  conditions."  Accordingly,  we 
find  that  the  PBIJ  tests  run  from  seven 
months  to  twelve  years  after  the 
commencement  of  su.stained  production 
in  wells  do  not  sufficiently  ntpn^sent 
initial  conditions  found  throughout  the 
fr)ursimds. 

.Shell  as.-.erts  that  staff  lias  iiu.orrectiv 
defmeci  the  term  "in  situ"  ptrm-aijilitv. 
antt  that  the  term  simply  iiie;;ns    in 
pl.!fe"  pt-niieabiiity  th.at  exists  at  the 
time  that  we'.ls  are  drilled.  Shell  fiirtlier 
;-iSsert>  thit  ih'.'  initial  porueubilitiesof 
the-  sands  prior  to  sustained  jjroduciior. 
r.fe  immaierial  to  thr-  delineation  of  the 
/.'»  s.'fu  ptircii-ibil'ties.  In  lijiht  of  the 
r;ii:i;,ui->- i'.n'-i  previous  flndititjs,  as 
<lis-us>ed  >^-:.    .:.  we  find  tl  ;;t  Shyll'-. 
.i-<~t>;iio.'s  a  <•  vthout  merit.  e'^oeci.ilU 
l>ei,:to.-:->  the  rt  Lords  sh"  .v  th.at 
pertuvibiMties  deriveti  trom  tests  run 
l<!i.v,  .ttie!  pr'.dUftion  lias  commenc'-'d 
do  Vol  re-^resent  the  perniealiilities 
ex'siinglit  the  time  tin-  w.lls  wen- 
drilled. 

1  n  qtialifv  a  fDrmado'i  a.^  a  tiijlu 
fi'::::  .?ion,  2-7l.703(cj{2)(i)(B)  require^ 
the  jiifisdictional  agency  to  ,how  that 
th-.-  •••.Kpecled  pre%stimu!ation  sta.'.'iii/.ed 
r.atUi'al  g.ts  fltiw  rate,  against 
atmu.^pheric  pressure,  for  wells 
co.'t.pieted.for  production  in  the 
f.irniation  is  not  expected  to  (;xcei'd  the 
def  th-d'jpendent  maximum  flow  rated 
spi;':;fied  in  the  table  in  that  section."^ 
Onr  review  of  the  parent  Texa.s-13 
Addititm  3  record  shows  that  wells 
compdefed  in  the  f«;ur  sands  typicallv 
reat;h  -.tabilized  How  approxiiuatelv  lOi) 
days  after  iaitiai  productit)n 
coninionces.  Moreover,  tlu;  P.uW  rates 
tipon  which  Texas"  deternimaMons  art- 
based  were  caiciiatcd  with  equations 
thiit  include  the  perrneabilitv  values 
derived  from  the  PB'J  tests  described 
earlier.  Loner  permeability  values  result 
in  lo'.rer  tlov,-  rate  values.  Therefore,  wi; 
find  that  the  flow  rate  values  c;.i'.  ulated 
in  thoi^e  wtlls  where  tlie  PBIJ  tv.As  were 
run  from  seven  months  to  twelve  vears 
after  orociuction  coinme;u:ed  do  not 
rt.pri:.;ent  the  initial,  pre-;;tiii^ii!a!ion 
How  rates  prior  to  sustained  production 

In  addition,  our  review  shows  that 
many  of  rhe  M,  R,  and  S  sands  tiala 
wells  \\rr(^  either  never  fractured  or 
were  not  fractured  until  several  months 
to  v^ears  after  the  wells  were  perforated.'* 


'St-  G4  FEKC  H  til  .004  (1991).  67  KKKC  "5  61.01 1 
(IW4I.  and  67  KtKC  1161.073  (19941.  Final  orders 
wem  not  i.-.s'.:ed  in  Tox3.s-81  ar.d  TexiiS-lSG  IxfcauM- 
the  jp;.ili( ants  withdrew  the  applicatior.s.  Texas- 
158  is  -still  pending  before  the  Commission. 

■'  la  CFR  271.703(c)(2)(i)(Bl  (1993).  The  ma\iniu::i 
allowable  rates  for  the  M.  R,  S.  and  T  sands  are  600 
Mcf/day.  927  Mcf/day.  1,071  Mcf/day.  and  1.238 
Mcf/day.  res()ectivoly. 

■"For  the  M  and  R  Sands,  the  majority  of  the  data 
wells  were  no5  hydraulically  fractured  for  at  least 


Numerous  pre- fracturing  PBU  tests  in 
sitch  wells  show  flow  rates  occurring 
after  the  100-day  stabilization  dates  that 
substantially  exceed  the  stabilized  flow 
rates  upon  which  Texas'  determinations 
are  based.  Therefore,  we  find  that  the 
record  does  not  contain  substantial 
evidence  in  support  of  the  re})ortefl 
stabilized  Oow  rates  in  such  wel's.  We 
also  believe  that  'i'e.xas  siiould  examine 
the  actual,  metered  fiow  rates  at  or  near 
the  lOtJth  produc'ion  day  in  such  wells, 
sint.e  measured  tliiw  rates  a.^e  usuallv 
more  arcur.iie  than  t.A'.  ulated  fi./.v 
r,>?:-s. 

Under  2r5  202!a,l  ot  the  rf<;uLi'.i(i;, .. 
tn-.;  Corn  mission  m<\y  m::V.e  a 
[;:eliminary  finding,  bi'K)re  air-,  . 
(ietf'rfnin.iticn  bt:t:'j,iies  final.  i;:.i.  '-;•■ 
determination  is  not  supported  by 
sub-tnntial evidence  in  the  re.:Mrd 
Based  on  ihe  fore^oinc;  fact.^,  'he 
Commission  hereby  makes  a 
preifminary  finding  that  Te.xas' 
determiiiations  arc  not  supported  bv 
substantia!  evidence  in  the  records  upon 
'  ivhich  they  we;,;  made.  Tex 's  or  the 
applicant  may,  within  30  days  from  the 
tiafe  of  this  prtjlimiaary  nntiing.  submit 
'.vritren  C'linments  and  request  an 
iiiform-il  c:'r;ferenr;o  witii  tlie 
( f)ai!iii.;;>ion  pursuant  t.;.  st-c  i'!! 
275.202(51  of  the  regulations.  A  liii^l 
0)mmissit)n  order  will  b-;  issued,  wiihi.-. 
120  days  ait.jr  the  is-^uance  of  this 
prt  lin'inary  findi-ig. 

Hv  ii-rei  ti-Mt  of  t!t«:  (.'o?-;/:.issi,,!i. 
l-o'slV  Ca;.h«H, 
Sf"r'i::ry 

[VR  Unc.  'iA-\  i^'7  F;I-.t1  (.-8-'U    B  4'i  ,'I:'| 
O.LUNG  coos  6717-01-? 

[Docket  No.  CP94-555-0O3,  et  al.] 

Texas  Eastern  Transm^Gsion  Corp.,  at 
a\.;  Natural  Gas  Certificate  Filings 

!;;•■.•■  1.  !'rt4 

Take  notice  tliat  the  following  filings 
have  betMi  mail^  with  the  Commi  -oion: 

1.  Texas  F.aslern  Transmission  Corp. 

jlJoc  k.rt  No.  (;}'<l4-5f)5-(100! 

Take  notice  that  on  May  23,  1994, 
Ti!xas  Eastern  Transmission  Corporation 
(Texas  Eastern).  P.O.  Box  1642. 
Houston.  Texas  77251-1642.  filed  iti 
Docket  No.  CP94-565-G00,  an 
application  pursuant  to  section  7(b)  of 
the  Natural  Gas  Act  for  permission  and 
approval  to  abandon  certain  facilities  in 
the  Caillou  Island  and  Lake  Raccourci 
Fields,  Timbalier  Bay,  located  in 
Terrebonne  Parish,  Louisiana,  all  as 
more  fully  set  forth  in  the  application 


two  years  after  perforation.  We  believe  that  this 
i(!di',<itf>s  good  penne.itiiltty  in  the.se  sands. 


Federal  Register  /  Vol.  59.  No.  liQ  /  Thursciay.  June  9.  1994  /  Notices 


2979J 


whkh  is  on  file  with  the  Qjmmission 
an(J  open  to  public  inspection. 

Texas  Eastern  proposes  to  abarifion 
several  segments  of  pipeline  which  vary 
in  <)ian:'rtHr  from  4-inch  to  12-inch  and 
vary  in  length  from  0.22  mii-.-s  to  2.45 
mik:s,  as  well  as  ton  platforms  iiml 
ass(K  iat'hi  piping,  twonty-nim; 
incasiinni^  stations,  and  one  bar^r^ 
inount(!d  coraprp-isor. 

Texas  Piistern,  it  is  s^iid,  has 
d'  l.-rmirfd  that  then^  is  no  cnrrrnf  or 
f"'ri!;;erab!<:  future  n>>ed  for  the  suijjirct 
fr;r.:l!fiesai>d  proposes  toabaiul..<n  ih'^ 
faciliiirs  jn  cnier  to  eilniinate  ongoing 
niabttcnaiare  and  operating  f  xpt-.".  v  s 
assoii  j|j-d  with  these  facilities 

Conmurt  Jtife;  Ji;ne  22.  I'.IU ».  in 
.•.c:((:rdrnr.e  with  Standard  I'antvjniph  I- 
at  the  en(]  of  this  not ir«. 

2.  PanhandJe  Easteni  Pipe  Line  Co. 

|;>Oi  k--  \t:.  (-P9-l-5t>8-(K<»| 

Take  notice  that  on  May  2.5.  lO'.M, 
PanhaiKiir-  Eastern  Pipe  Line  Cunipanv 
{Panhandle),  P.O.  Box  1642,  Houston. 
Te>as  77251-1642,  fiUxl  in  l>o<k.-t  No. 
CI*94-.7i>8-000,  a  rccjuest  pursuant  to 
.sectior!  7  of  the  Nntural  (,as  Act.  as 
amended,  and  §§  157.205,  157.27  2  and 
157.216  (18  CFK  157.205,  l."^.?  211  and 
157.21fi)  of  tlio  Commission's 
regulations  under  the  Natural  l;.,«;  .-Xi^. 
and  Panhandle's  authonz<-)?i(in  in 
Docket  No.  C:rP,3-83-000  to:  (1) 
Abandon  the  existing  r-ieasiirement 
facjiity  for  the  Town  of  Hardesfy. 
Oklahoma,  end  construct  and  oix-rale 
new  delivery  facilities  for  the  Town  of 
Hardcsty,  and  (2)  .modifv  thJdeIi\erv 
fac  fistics  for  the  Fown  of  Taloga, 
nkiahoma.  B'i:!i  u.wusare  existing 
customers  of  Panhandle  and  these 
modifications  are  proposed  in  ordr-r  to 
pro\  i;;e  adequate  service  to  both  towns, 
ail  as  !nc>re  fully  set  forth  in  the 
Hppor.ififjn  which  is  on  tile  with  ;h.; 
(Jojrimi.ssion  and  open  fo.--  publit 
insT)»'c»;on. 

i'anhandle  sti.tes  that  the  existing 
•Irlivery  points  for  the  towns  ar.:  bleated 
on  field  gatherinp,  lines.  !f  is  stated  that 
!'!>(  ausf;  of  '^ncli'iing  v.'elihc'.id 
prMfuciion  and  pres.S!iros  on  trie^,c  liiies. 
r-diabie  Hrin  s/;.",ice .-annot  bt; 
gu.lr.,i;^ecd  for  the  lt,':)4/l);)5  heating 
s"-;j:on  vvriho'if  a  .r/odslication  to  the'' 
pbVHiral  s.ipoiy  .^oiin.e  for  thor-e 
delivery  f.icilities.  It  is  furtlier  stated 
that  in  or  !<'r  to  .servu;;;  these  customers 
f'a))h.:.\die  is  p r- );,■(>'-, i;y..  ijjj.i 
ni.-xliJica'.rjn  *o  iniercio'iiicrt  tlie 
iii:l;yery  i^:!  i;i!;;  .s  jr.to  PanhaidlL-  's 
t.np'.mjisiori  sys'efo.  Paohandle  .str-tr-- 
that  ih;i  cy:^ijrg  pipelines  that  ru; rently 
piovuje  service  !o  thr;  towns  wi!! 
continue  to  !.h>  utilised  as  field  gathering 
lin.  s;  ihcn;f((re,  Patibamlie  is  not 


proposing  the  abandonment  of  any 
pipeline  facilities. 

Comment  dote.  July  18,  1994.  in 
accordance  with  Staiidaid  Pantgrnph  (; 
at  the  end  of  this  notia;. 

3.  Texas  Eastern  Transmission  Corp. 

lijfjcket  No.  CP')4-&»i7-<KKi| 

Take  notice  that  on  May  25,  l!)'J4. 
Texas  Eapt(>ni  Transmission  Corporation 
I  re:;as  Eastern).  P.O.  Box  1642. 
Houston,  Texas  77251-:i>42,  filed  in 
Uoi:kct  No.  C:P94-5H 7-000  an 
application  pi;nsi;ant  to  section  7(h)  of 
the  Natu'-al  Cns  .^Lct,  for  permi.ssion  and 
approval  to  abandon  by  sale  to  Newfield 
Fvploralion  Company  (.Newfield)  Tex«s 
E<-.stiTn's  Line  No.  62.  a  4  «  ini.'e  non- 
t«ntigiious  lateral  locited  in  Xhr.  Eugene 
Island  Area,  offshore  I-ouisiana  t1)  .^s 
more  fully  set  forth  in  the  applica'inn 
on  file  with  the  Commission  and  op«>n 
to  jniKilic  inspection. 

It  is  stated  that  Lino  N(t.  f.2  was 
t.onsfriiCted  pursuant  to  Texas  EasNni's 
Part  157  blanket  constnidion  cnrJificate 
•md  that  Line  Ho.  62  is  wholly  <<wnnd 
by  Texas  Eastern.  It  is  further'sfafed  that 
Line  No  62  is  comprised  of  4.8  rnijes  of 
H  int  h  pipeline  and  a  rel.ited  meteiii^g 
ticiiity,  th.n  was  construt.ted  by  Te.xas 
Eastern  to  access  g.^s  re.serves  in  the 
Eugene  Island  Block  182  "'A"  area. 
Texas  Eastern  avers  that  Liiie  No.  62  is 
a  non-contiguous  lateral  which  connects 
to  Si-a  Robin  Pipeline  Qimpanys 
p.ipelinc  system  in  Eugene  Island  BI-.K.k 
197  in  ofishore  Louisiima. 

Texas  Eastern  states  that  it  en!ere«i 
into  a  gas  purchase  agreement  d.ited 
l-ebniary  28,  1G84  ((;as  Purcha.se 
Agreement),  with  Exxon  Corpoiaii.e) 
lExxon).  It  is  funher  stated  that 
J>ursuant  to  t.he  Gas  Purchase 
A.^reement.  the  natural  gas  rtiserves 
loiKited  at  or  near  Ei.tv'ne  Isliiid  Block 
182  "A"  were  de<lifjaicd  to  T'xas 
Eastern  lor  its  system  supply.  It  is  staletl 
that  on  Novemljerl.  1992.  Newfield 
acouired  from  E.xxon  the  natural  g.-is 
re^encs  in  Eugene  Island  Pl.-ck  1£2 
"A",  and  th,i»  Tcx.iS  Easter-i  and 
NewhcIJ.  subseouer.t.'y.  muti;i]!y 
agn>cd  to  terminate  the  C.is  Purt  !i..-:.e 
Agn-en.ciit  on  Ju'ie  ]6.  199:1. 

Texas  Eiste.-T  sti.ted  tf  .U  it  h;.s 
transported,  on  an  ir.'ernjptibK)  basis, 
tho  Eugene  Island  DUhJc  1.S2  "A"' 
resi  .'^•es  on  Kino  N.;.  e2  f<.r  vapoi-s 
shipp-^rs  who  piircha.^e  NJ'-.v field's 
resc-vus,  vi:;';c  tenriuafit  n  of  (be  f;.is 


Pi'fcha.sc  y\gr«r-.«>nL  ThotofniT.  Ttrxar, 
F.-:l-?rri  is  ntq-iestin-:;  pri.rrnia-.Kwi  and 
appr n;!)  to  cbaid  .■;■(  h  y  s.j'c,  1. :.-••:  No. 
62  to  rA.wfield  for  .SftSO.GOO.  h'owevfjr, 
it  is  sS.ated  that  the  Off.  r  to  Pnrirh  sii 
b4;lw'«n  Texiis  Easterj  .nnd  Ncwfi-'ld  is 
I  ontiiigent  on  Texas  iuistcrn's  rof^ript  of 


the  Qnnmisiioii  authorization  reqiM>stpd 
heniin  by  July  1,  1994. 

Texas  Ea.stem  submits  that 
abandonment  of  Line  No.  62  is  in  tb.- 
public  interest  sinc-e  such  abandonment 
by  sale  to  Newfield.  will  give  Newfield 
an  economic  alternative  to  installing 
new  and  duplicative  offshore  facilities, 
and  that  abandonment  by  sale  limits  the 
environmental  impact  aiscxiiafed  with 
d'lplicative  facilities. 

It  is  further  as.serl0{l  that  the 
a'r)andonment  by  sale  to  Newfiidd.  wdl 
also  allow  Texas  Eastern  to  avoid  i  r>sts 
asswiate.l  with  the  physical 
abandonment  of  Line  No.  62,  ami  the 
abanflonmenf  of  the  lateral  will 
eliminate  Texas  Eastern's  ongtiing 
operation  ami  maintenance  costs" 
associated  with  Line  No.  62. 

Cninmr-nt  date- June  22.  1994.  in 
accordanf  e  with  Standard  Para;4r.>ph  f 
at  the  end  of  this  notice. 

4.  Rquitrans,  Inc. 

IDoi  kt;f  N'o.  t.P'M-509-OOOl 

Take  notice  that  on  May  26.  1994, 
Equitrans,  Inc.  (Eqititrans).  3500  Park 
Lane,  Pittsburgh,  Pennsylvania  15275, 
filed  a  request  with  the  Co.T.mist:ion  in 
Docket  No.  CP94-5ri9-000  pursuant  to 
Sections  157.205  and  157.212(b)  of  the 
Commissicms  Regulations  under  the 
Natural  Gas  Act  (NGA)  for  authorization 
to  install  a  delivery  tap  under  Equiinuis" 
blanket  certificate  issueii  in  I)«x  ket  No. 
CP83-508-O00  and  a'86-676,  pursi.ai:! 
to  Section  7  of  the  NGA,  hII  as  mon; 
fully  set  forth  in  the  request  wh!«;h  is 
open  to  the  public  for  inspection 
Equitrans  proposes  to  install  a 
delivery  lap  on  its  H-106  line  hu-itwl  t.i 
the  City  of  Wayr.osburg,  Greene  Ojunty, 
Pennsylvania  EquiL'ans  states  that  the 
tap  would  \n-  instituted  for  delivi'ries  to 
Fkjuitable,  an  affiliate  of  Equitr.ms.  to 
p;;niiit  retail  gas  service  of 
apj  ruximatcfy  1  Mcf  on  a  peak  d  .y  to 
Howard  Dolin  of  VVayneshu.'^, 
Pennsylvania.  Efpiitr.iU.;  furth'-r  ..lali.-s  it 
would  ofif.r  the  proposid  .service  wiibin 
the  existing  certificatt-d  tranipc-tation 
entitlement  of  Equitabla  under 
Equitrans'  K.iie  .Schedule  FTS. 

Equitrans  statos  lh:ii  it  has  suff;!  utii 
tapacily  tortcco.mpiislj  the  pmr>orvd 
deliveries  willuwt  dclri-n'-nt  to  its  oiher 
existirg  custo.mcrs. 

C'< :/:>.>."  .i/t/are- July  1H.  1'!9t,  in 
af;i.urdan-.e  with  S(c:ndi.i«l  raragrapb  ( : 
at  i!:a  end  of  this  Dnui^. 


!>.  K  N  Infers'uie  Gas  Tri;  ir:ii.„<iii;n  (i>. 

j !  •. .  kut  iVo  f  i  '94  -  3  •  1  -« ):■  !0| 

T.i!  I  notice  that  on  M  tv  27,  T)  ;i,  K 
N  Inte«;»at:.>  C  IS  T.-rrrfmis.  ion  (ty  (K  N 
intersl.-.le),  P  ().  B:-.  2«'i;.04,  l„.ke;vo:id, 
Colorado  8022fl.  filrtl  in  i)o(  k.  t  No. 
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dj 
fi(  at 


t\e 


C:P94-571-000  a  request 
i»St  157.205  and  157.212  o 
Commission's  Regulation; 
Natural  Gas  Act  (18CFR 
157.212)  for  authorization 
operate  eight  new  deliver 
appurtenant  facilities  un 
Interstate's  blanket  certi 
Docket  No.  CP83-14a-00( 
pursuant  to  Section  7  of 
Act.  all  as  more  fully  sot  I 
rf;quest  that  is  on  file  v.i 
Clommission  and  open  to 
inspection. 

K  N  Interstate  proposes 
new  delivery  taps  in  Th 
Wichita  Counties,  Kansas 
Furnas,  Gosper  and  York 
Nebraska;  and  Fremont  Cc 
Wyoming,  under  existing 
agreement'   "tween-K  N 
KNEnerg>     nc;  K  N 
Peoples  Natural  Gas  Co.; 
Interstate  and  Northern  C 
stated  that  the  additional 
points  will  tHcilitate  the  d 
natural  gas  to  direct  retail 
is  stated  that  the  total  cost 
the  eight  delivery  taps  wil 

Comment  dote:  July  1 8 
accordance  with 
at  the  end  of  this  notice. 


{  ursuant  to 
the 
under  tlie 

7.205, 
to  install  and 

taps  and 
trKN 

e  issued  in 

etal.. 

Natural  Gas 
rth  in  the 


thithe 
ubiic 


or  las 


o  install  eight 

and 
Adams, 
(tounties. 
unty. 

ransportation 
Interstate  and 
and 
KN 
Co.  It  is 
livery 
ivery  of 
;ustomers.  It 
of  installing 
be  $148,550. 
1994.  in 
Standard  Paragraph  G 


Inte  state  j 
arid 
ft  s 
(  el 


Standard  Paragraphs 

F.  Any  person  desiring 
to  make  any  protest  with 
said  application  should  or 
comment  date,  fde  with 
Energy  Regwldtory  Com 
Washington,  DC  20426.  a 
intervene  or  a  protest  in 
with  the  requirements  oft 
Commission's  Rules  of 
Procedure  ( IH  CFR  385.21 
and  the  Revi'^'ions  under 
Gas.'Kct  (Ih  ■  ■  •?  157.10) 
filed  with  tt-    .u... mission 
cr)nsidered  t-v  it  in  detenn 
.'ippropriaip  action  to  be  ta 
not  serve  to  .nake  the 
to  the  procf'Hfiing.  Any 
to  become  r-  ,.Hiiy  to  a 
participate  ^-  n  parly  in  an 
therein  mu^   hie  a  motion 
in  accordao'  -  with  the 
Rules. 


Take  funr 
the  authon 
the  jurisdi' 
Federal  Er. 
by  Sectio' 
Act  and  tt 
Practice  «• 
be  held  v. 
Commis--. 
applicatii 
filed  wlI^ 
the  Com' 
the  mallei 


notice  that, 
ontained  in 

•  conferred 
Regulatory 

'id  15  of  the 
■  nmission's 
ocedure.  a 
'  further 
Its  designei 
o  motion  t 

•  time  requi 
n,  on  its  owT 

la  that  a  gra 


tb  be  heard  or 
reference  to 

or  before  the 
th ;  Federal 
mi:  sion. 

r  lotion  to 
aqcordance 
le 
Prafctice  and 
or  385.211) 
the  Natural 
11  protests 
will  be 
ning  the 
;en  but  will 
protdstants  parties 
per  son  wishing 
proc  eeding  or  to 
hearing 
o  intervene 
Cofimission's 


pursuant  to 
md  subject  to 
pon  the 
Commission 
Natural  Gas 
?ules  of 
1  earing  will 
no  ice  before  the 
(  on  this 
intervene  is 
ed  herein,  if 
review  of 
n»  of  the 


c 


certificate  and/or  permission  and 
approval  for  the  proposed  abandonment 
are  rt;quircd  by  the  public  convenience 
and  necessity.  If  a  motion  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  believes 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  applicant  to  appear  or 
1/0  represented  at  the  hearing. 

G.  Any  person  or  the  Commission's 
staff  may,  within  45  days  after  issuance 
of  the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  propo.sed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act 
Lois  D.  Cashell, 
Socretary. 

jFR  Doc  94-13975  f  ■>-6-94;  8:45  am) 
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Corn  Belt  Powe- 
for  Waiver 

June  3.  1994. 

Notice  is  he/ 
Belt  Power  Co 
filed  on  Mav 
§292.402  of. 
Regulation.s 
certain  obligr 
§§292.303(a. 
Commission 
292  Subpart  i 
section  210  o: 
Regulatory  P' 
(PURPA).'Co.  ■ 
implementer 
Regulations 
implementar 

Corn  Bell 
of  Boone  Vo 
Butler  Coui 
Cooperativf 
Cooperativi- 
Electric  Cot; 
Electric  Coi  . 
Rural  Elect' 
County  Rui 


erative;  Petition 


1  that  the  Corn 
(Com  Belt)  has 
ursuant  to 
sion's 

r  waiver  of 
-ed  under 

<(b)ofthe 

>  (18  CFR  Part 

plement 

Utility 

'  1978 

uly 

-sion's  PURPA 

HPA 

•iny  27,1994. 
"pr  on  behalf 
x'perative. 

V  Electric 
'■nnklin  Rural 
•Hn  Rural 
-  V  County 
Hancock 
-Mative, 


Midland  Power  Cooperative,  Humbolt 
County  Rural  Electric  Cooperative,  Iowa 
Lakes  Electric  Cooperative,  Sac  County 
Rural  Electric  Cooperative  and  Wright 
County  Rural  Electric  Cooperative 
(Members).  Specifically,  Com  Belt  seeks 
a  waiver  of  the  requirement  contained 
in  18  CFR  292.303(a)  which  would 
require  these  member  electric 
cooperatives  to  purchase  power  made 
available  from  any  qualifying  facility 
(QF)  and  of  the  obligation  in  18  CFR 
292.303(b)  which  would  require  Corn 
Belt  to  make  sales  to  any  QF.  The 
applicant  bolievcs  that  purchases  by  the 
Members  from  QFs  or  sales  by  Corn  Belt 
to  QFs  are  unnecessary  to  encourage 
cogeneration  or  small  power  production 
and  are  not  otherwise  required  bv 
section  210  of  PURPA. 

Any  person  desiring  to  be  heard  or 
objecting  to  the  granting  of  the  petition 
for  this  waiver  of  the  Commission's 
Regulations  should  file  a  m.otion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE..  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  must  be  filed  within 
30  days  after  the  date  of  publication  of 
this  notice  in  the  Federal  Register  and 
must  be  served  on  the  applicant. 
Protests  will  be  considered  by  the 
Commission  in  d«Jtermining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection. 
Lois  D.  Cashell, 
Secretary. 

|FR  Doc.  94-n(ihO  Filed  6-8-94:  8;45  am| 
BILUNG  CODE  671 T-01-M 


[Docket  No.  f^^    '-JTI-OOO] 

East  Tenne  ^'    \:  Natural  Gas  Co.; 
Report  on  '^c  -"unt  191  Trailing  Costs 
and  Revisec  <=  ccount  191  Direct  Bill 
Amounts 


Junes,  19«4 
Take  t\(>\ 
Tennes.sei- 
Tennessf-- 
costs  ano  ;^ 
191  durioj. 
through  - 
filed  Firs 
FERC  Cd^ 
Volume  .Nv 
direct  b> I' 
level  of '  f    i 
to  Accoii"^ 


I    1 


-.'  on  June  i,  1994,  East 
-li  Gas  Company  (East 
-I  report  cov  ^^r\ng  the 
.-s  recorded  in  Account 
•  "-'od  Aug">i  1993 
- 1.  East  'Trt(,. lessee  also 
;  Sheet  No.  6  of  its 
Second  Revised 
>  hich  imposed  adjusted 
:  fs  reflecting  the  revi.>Hd 
■  I  "ing  from  nHiustments 
-iiown  in  the  report. 
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East  Tennessee  requests  an  effective 
date  of  May  1,  1994. 

East  Tennessee  states  that  copies  of 
the  filing  have  been  mailed  to  all 
affected  customers  and  state  regulatory 
commissions. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  wiih  reference  to  said 
fihng  should  file  a  petition  to  intervene 
or  protest  with  the  Federal  Energy 
Regulatory'  Commission,  825  North 
Capitol  Street.  NE.,  Washington.  I3C 
20426.  in  accordance  Vkith  sections  21 1 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure,  la  CFR  38.t  211 
and  385.214.  All  such  petitions  or 
protests  should  be  filed  on  or  before 
jane  10,  1994.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  this  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  petition  to  intervene.  Copies 
of  this  fihng  are  on  file  and  availiible  for 
public  inspection. 
Lois  D.  Cashell. 
Secretory. 
[FR  Doc.  34-13982  Filed  6-6-94;  8  4.S  ami 

BILLING  CODE  6717-01-M 


[Docket  No.  RP94-266-000] 

ANR  Pipeline  Co.,  Proposed  Changes 
in  FERC  Gas  Tariff 

lime  3,  1994. 

Take  notice  that  on  May  31,  1994, 
ANR  Pipeline  Company  (ANR)  tendered 
for  filing  as  part  of  its  FERC  Gas  Tariff. 
Second  Revised  Volume  No.  1.  the 
following  tariff  sheets,  with  an  effective 
date  of  June  1. 1994: 

Fourth  Revised  Sheet  No.  9 
Fourth  Revised  Sheet  No.  13 
Fourth  Revised  Sheet  .No.  16 
Fourth  Revised  Sheet  No.  18 

ANR  states  that  the  above-referenced 
tariff  sheets  are  being  filed  pursuant  to 
the  approved  recovery  mechanism  of  its 
tariff  to  implement  recovery  of  $8.6 
million  of  costs  that  are  associated  with 
its  obligations  to  Dakota  Gasification 
Company  (Dakota).  ANR  proposes  a 
reservation  fee  surcharge  applicable  to 
its  part  284  firm  transportation 
customers  to  collect  ninety  percent 
(90%)  of  the  Dakota  costs  and  an 
adjustment  to  the  maximum  base  tariff 
rates  of  Rate  Schedule  ITS  shippers  to 
recover  the  remaining  ten  percent 
(10%).  ANR  has  requested  that  the 
Commission  accept  the  tendered  sheets 
to  become  effective  June  1, 1994. 

ANR  states  that  all  of  its  Volume  No. 
1  customers  and  interested  State 
Commissions  have  been  mailed  a  copy 
of  this  filing. 


Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE., 
Washington,  DC  20426  in  accordance 
with  rules  211  and  214  of  the 
Commission's  Rules  of  Prartice  and 
Procedure  (18  CFR  385.211  385.214). 
All  such  motions  or  protests  should  be 
filed  on  or  June  10,  1994.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  application  are  on  file  with  the 
Commission  and  area  available  for 
public  inspection. 
Lois  D.  Cashell, 
Secretnn,- 

jFR  Doc.  94-13978  Filed  6-6-U4.  8  45  am) 
BILLING  CODE  6717-01-*! 


[Docket  No.  TM94-4-32-000] 

Colorado  Interstate  Gas  Co.;  Tariff 
Filing 


)une3,  1994. 

Take  notice  that  on  June  1,  1994, 
Colorado  Interstate  Gas  Company  (CIG) 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  First  Revised  Volume  No.  1, 
Fifth  Revised  Sheet  No.  11,  reflecting  an 
increase  in  the  fuel  reimbursement 
percentage  for  Lost,  Unaccounted-For 
and  Other  Fuel  Gas  ft-om  0.49%  to 
0.78%  effective  July  1,  1994. 

CIG  states  that  copies  of  this  filing 
have  been  served  on  CIG's  jurisdictional 
customers  and  public  bodies,  and  that 
the  filing  is  available  for  public 
inspection  at  CIG's  offices  in  Colorado 
Springs,  Colorado. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE., 
Washington,  DC  20426.  in  accordance 
with  §§  385.21 1  and  385.214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  and 
385.211).  All  such  petitions  or  protests 
should  be  filed  on  or  before  June  10. 
1994.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 


available  for  public  inspection  in  the 

public  reference  room. 

Lois  D.  Cashell. 

Secretary: 

IFR  Dor  94-13979  Filed  6-8-94,  8  45  .3ri| 

BILUNG  CODE  6717-01-M 


Pocket  No.  CP94-673-000] 

East  Tennessee  Natural  Gas  Co.; 
Request  Under  Blanket  Authorization 


Juiif  3,  1994. 

Take  notice  that  on  Way  31,  1994. 
East  Tennessee  Natural  Gas  Comp.ii..\ 
(East  Tennessee),  P  O.  Box  2511, 
Houston,  Texas  77252,  filed  in  D<xke» 
No.  CP94-573-000  a  request  pursuant  to 
§§157.205  and  157.212  of  the 
Commissions'  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205, 
157.212)  for  authorization  to  establish  a 
new  delivery  point  under  East 
Tennessee's  blanket  certificate  issued  m 
■     Docket  No.  CP82^H2-000  pursuant  to 
Section  7  of  the  Natural  Gas  Act.  ail  as 
more  fully  set  forth  in  the  request  that 
is  on  file  with  the  Commission  and  open 
to  public  inspection. 

East  Tennessee  proposes  to  establish 
a  new  delivery  point  for  its  firm 
transportation  customer.  Elk  River 
Public  Utility  District  (Elk  River).  In 
order  to  establish  this  point  East 
Termessee  proposes  to  remove  an 
existing  Sewannee  Sands  meter  and 
renovate  the  existing  Sewannee  meter 
number  75-9088.  East  Tennessee  will 
install  the  necessary  cross-over  piping 
and  riser  to  deliver'gas  to  Elk  River  m 
Grundy  County,  Tennessee  and  will  be 
located  on  an  existing  East  Tennessee 
right-of-way.  East  Tennessee  will  install, 
own,  operate  and  maintain  all  facilities 
and  will  be  reimbursed  100%  for  its 
construction.  It  is  stated  that  the 
proposal  will  not  result  in  a  change  in 
authorized  quantities  of  gas  to  be 
delivered  to  Elk  River. 

Any  person  or  the  Commission  s  staff 
may.  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to 
§  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
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Federa 


authorizatioD  pursuant  to  section  7  of 
the  Natural  Gas  Act. 
Lois  D.  Cashell, 

Secretary. 

IFR  Doc.  94-13981  Filed  6-8-94;  8:45  ami 

BILUNG  CODE  6717-01-M 


[Docket  No.  RP94-259-000] 

El  Paso  Natural  Gas  Co.;  Tariff  Filing 


31 


I  St 


t'erst  s 


Fune3.  1994. 

Take  notice  that  on  May  31 
Paso  Natural  Gas  Company  (E 
tendered  for  filing  and  accept 
pursuant  to  part  154  of  the 
Energy  Regulatory  Commissic^ 
(Conunission)  Regulations 
Natural  Gas  Act  and  section 
General  Terms  and  Condition  ; 
Paso's  Second  Revised  Volump 
Tariff,  certain  tariff  sheets. 

El  Paso  states  section  31.4(d) 
tariff  provides  the  mechanism 
El  Paso  will  adjust  each  Shipj 
Monthly  Amortized  Amount 
calculated  on  the  unrecoverec 
of  its  stranded  investment  cos 
Washington  Ranch.  The  tariff 
provides  that  El  Paso  will  adj 
for  any  differences  resulting 
use  of  estimated  interest  v 
interest  and  such  differences 
added  to  or  deducted  from  tht 
uiterest  for  the  upcoming  six  ( 
period. 

El  Paso  states  that  no  adjust 
differences  in  the  estimated 
for  the  period  Januan,'  1.  1994 
June  30.  1994  is  necessary- 
interest  rate  did  not  change. 

El  Paso  states  the  Monthly  / 
Amount  has  been  adjusted 
interest.  The  estimated  interes 
calculated  pursuant  to  §  154.6 
of  the  Commission's  Regul 
period  July  1994  through 
1994,  on  the  unrecovered 
stranded  investment  costs.  El 
that  the  revised  Washington  R, 
Reser\ation  Surcharges  and 
Monthly  Billed  Amounts  are 
the  tendered  tariff  sheets. 

El  Paso  requests  that  the 
tariff  sheets  be  accepted  for  fil 
permitted  to  become  effective 
1994. 

El  Paso  states  that  copies  of 
uere  ser\'ed  upon  all  of  El  Pas 
ir.terstate  pipeline  system  tran 
customers  and  interested  state 
regulatory  commissions. 

Any  person  desiring  to  be 
protest  said  filing  should  file  a 
to  intervene  or  protest  with  th< 
Energy  Regulatory  Commissioi 
North' Capitol  Street.  NE.  Was 
DC  20426.  in  accordance  with 
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§§  385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  June  10.  1994. 

Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
public  reference  room. 
Lois  D.  Cashell, 

Secretary.  «* 

|FR  Doc.  94-13983  Filed  6-8-94:  8:45  ami 
BILLING  CODE  6717-01-M 


[Docket  No.  FP94-27(M)00] 

Equltrans,  Inc.;  Proposed  Changes  in 
FERC  Gas  Tariff 

June  3. 1994. 

Take  notice  that  on  June  1,  1994. 
Equitrans,  Inc.  (Equitrans)  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff  First 
Revised  Volume  No.  1.  the  following 
proposed  tariff  sheets,  with  a  proposed 
effective  date  of  July  1,  1994: 

Original  Sheet  No.  9 
Original  Sheet  No.  10-19 

Equitrans  states  that  it  is  proposing  to 
recover  its  Account  No.  191  costs 
attributable  to  gas  purchases  made  prior 
to  September  1.  1993.  that  were 
incurred  as  a  consequence  of  Equitrans 
providing  a  bundled  merchant  function. 
Equitrans  states  that  this  filing  is  being 
made  to  recover  known  and  measurable 
purchase  gas  costs  which  have  been 
incurred  and  booked  in  Account  No. 
191  (Account  No.  191  Costs)  as 
determined  and  allocated  in  accordance 
with  the  procedures  set  forth  in  §  27.2 
of  the  General  Terms  and  Conditions  of 
Equitrans'  FERC  Gas  Tariff  as  approved 
and  made  effective  by  the  Commission. 

Equitrans  states  that  the  total  amount 
to  be  direct  billed  by  this  filing  under 
§  27.2  (iii)  of  the  tariff  is  $4,257,231.37. 
This  amount  reflects  ail  unrecovered 
Account  No.  191  Costs  which  have  not 
been  previously  collected,  plus  interest 
calculated  in  accordance  with  §  154.305 
of  the  Commission's  Regulations  as 
detailed  in  Schedule  C2  hereto.  The 
unrecovered  Account  No.  191  Costs 
include  actual  costs  of  gas  purchased 
through  August  31, 1993,  plus 
adjustments  booked  to  Account  No.  191. 
Also  included  are  anticipated  carrying 
charges  of  $24,422.69  through  the' 
projected  payment  date  of  July  20.  1994. 

Equitrans  states  that  the  balance 
reflected  in  its  Account  No.  191.  does 
not  reflect  refunds  owed  to  Equitrans 


from  Texas  Eastern  Transmission 
Corporation  pursuant  to  the 
Commission's  ''Order  Approving 
Settlement"  issued  May  12,  1994  in 
Docket  No.  RP85-177.  et  al.  (67  FERC  Tj 
61,170),  as  well  as  certain  other  refunds 
which  are  due  to  Equitrans  from  various 
pipelines,  producers,  and  marketers 
Pursuant  to  §  27.2(ii)  of  Equitrans'  FERC 
Gas  Tariff.  Equitrans  states  that  it  will 
make  subsequent  section  4  filings  to 
flow  through  refunds  related  to  these 
matters  to  Equitrans'  former  sales 
customers  on  the  same  basis  as  Account 
No.  191  costs  are  allocated  herein. 

Any  person  desiring  to  be  heard  or 
protest  this  application  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street.  NE., 
Washington,  DC  20426.  in  accordance 
with  §§  385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  June  10. 1994.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  public  reference  room. 
Lois  D.  Cashell, 
Secretary. 
[PR  Doc.  94-13984  Filed  6-8-94:  8:45  ami 

BILLING  CODE  6717-(M-M 


[Docket  No.  RP94-275-000] 

Northern  Natural  Gas  Co.;  Proposed 
Changes  In  FERC  Gas  Tariff 

June  3.  1994, 

Take  notice  that  on  June  1,  1994. 
Northern  Natural  Gas  Company 
(Northern),  tendered  for  filing  changes 
in  its  FERC  Gas  Tariff,  Fifth  Revised 
Volume  No.  1. 

Northern  states  that  the  filing  revises 
the  current  GSR  surcharge  and 
implements  a  GSR-Reverse  Auction 
(R.A.)  surcharge,  both  of  which  are 
designed  to  recover  Northern's  gas 
supply  realignment  costs.  Therefore. 
Northern  has  filed  Eighth  Revised  Sheet 
Nos.  50  and  51  to  revise.'implement 
these  siu-charges  effective  July  1, 1994. 

Northern  states  that  copies  of  this 
filing  were  served  upon  the  Company's 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North" Capitol  Street.  N.E.,  Washington. 
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DC  20426.  in  a(  cordance  with  sections 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
AH  such  motions  or  protests  should  be 
filed  on  or  before  June  10,  1994.  Protests 
will  be  .considered  by  the  Commission 
in  determining  the  appropriate 
proceeding,  but  will  not  serve  to  make 
protestant  a  party  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  a\ailable  for 
inspection. 
Lois  0.  Cashell, 
Secretmr 

IFR  Dor..  94-13991  Filed  r>-8-94:  8:45' ami 
BILLING  CODE  6717-Ol-M 


[Docket  No.  GT94-4S-000) 

Northwest  Pipeline  Corp.;  Proposed 
Changes  in  FERC  Gas  Tariff 

Junes.  1994. 

Take  notice  that  on  May  26,  1994. 
Northwest  Pipeline  Corporation 
(Northwest)  tendered  for  filing  and 
acceptance  termination  notices  for 
terminated  service  agreements  with  the 
following  customers: 

Rate  Schedule  ODL-J  Ctif-tcmers 

Cascade  Natural  Gas  Corporation 
.Northwest  Natural  Gas  Company 
Washington  Natural  Gas  Companv 
The  Washington  Water  Power  Company 

Rate  Schedule  DS-1  Cu.s/o/jier.s 

City  of  Buc  kley.  Washington 
Greeley  Gas  Company 
Western  Gas  Supply 

Rate  Schedule  SGS-l 
Greeley  Gas  Company 

Northwest  states  that  the  Commission 
issued  an  order  on  October  1.  1993.  in 
Docket  No.  RS92-69.  ft  al..  ac  ( f  pting 
Northwest's  tariff  sheets  with 
eliminated  all  sales  service  on  \l,o 
Northwest  system.  Accordinplv. 
-Northwest  states  that  it  has  terminated 
sales  spr\ice  to  the  above  listed  Rato 
Schedules  ODL-1.  DS-1  and  SGS-l 
customers  as  of  November  1.  1993 

Northwest  stdtes  that  termination 
notices  along  with  the  actual  volume 
and  revenue  data  for  the  twelve  months 
immediately  preceding  the  date  of  each 
terminalion  of  service  hi;s  been 
included  in  its  filing. 

Northwest  states  that  a  copy  of  this 
filing  has  been  served  upon  all 
custonivrs  meiitiont.'d  above  who  W(;re 
parties  to  these  rate  schedules  and  upon 
affected  states  rogulaforv  ageniirs. 

Any  person  desiring  to  be  heard  or 
protest  said  filing  should  file  a  motion 
lo  intervene  or  protect  with  Fod-rral 


Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE..  Washington, 
DC  20426,  in  accordance  with 
§§385.214  and  395.211  of  the 
Commission's  Rules  of  Practice  and 
Procedure.  All  such  motions  or  protests 
should  be  filed  on  or  before  June  10 
1994.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  arc  on 
file  with  the  Commission  and  are 
available  for  public  insper  ticn  in  the 
public  reference  room. 
Lois  D.  Cashell, 
Si'rretary. 

IFR  Doc.  94-13992  Filed  6-8-'M:  H  45  am| 
BILLING  CODE  6717-01-M 


[Docket  No.  RP94-274-000J 

Northern  Natural  Gas  Co.;  Proposed 
Changes  In  FERC  Gas  Tariff 

)une  3,  1994. 

Take  notice  that  on  June  1,  1G94. 
Northern  Natural  Gas  Company 
(Northern),  tendered  for  filing  changes 
in  its  FERC  Gas  Tariff,  Fifth  Revised 
Volume  No.  1. 

Northern  states  that  the  filing  revises 
the  current  Stranded  Account  No.  858 
and  Stranded  Account  No.  858-R.A. 
surcharges,  both  of  which  are  designed 
to  recover  costs  incurred  by  Northern 
related  to  its  contracts  with  third-party 
pipelines.  Therefore,  Northern  has  filed 
Seventh  Revised  Sheet  Nos.  50  and  51 
lo  revise  these  surcharges  effective  |ulv 
1,1994. 

Northern  states  that  copies  of  this 
filing  were  served  upon  the  Company's 
customers  and  interested  state 
com.Tiissions. 

.\n\  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  mt/tion 
to  intervene  or  protest  with  the  !  erfpral 
Fnertiy  Regulatory  ComniisMon.  »!'=> 
North  Capitol  Street.  NE..  Washinelon. 
DC  20426.  in  accordant  e  with 
?:§:}«5.214and  385.211  of  the 
(.'nnunission's  Rules  and  Rtvculalions. 
.Ml  .-.uch  motions  or  protests  should  be 
Hied  on  or  before  June  UJ.Ki'M  Prolesls 
will  be  considered  by  the  (  (iiiinii>«'-ion 
ill  deten.iiuing  the  appropriate 
proceeding,  but  will  not  serve  to  inuke 
protestant  a  party  to  the  pr-u  eedine-i 
-Any  person  wishing  to  bei.on.e  ,i  p.:rty 
must  file  a  motion  to  intervene,  f.onjes 
of  this  filing  are  on  file  ui:h  t.^e 


Commission  and  are  available  fur 

inspection. 

Lois  D.  Cashell. 

Sccretarv. 

IFR  Doc.  94-13990  Filed  6-8-'-j  8  45  ?.~,i 
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[Docket  No.  TM94-a-8&-0(X)J 

Pacific  Gas  Transmission  Co.:  Change 
in  Rates 

June  3.  1994. 

Take  notice  that  on  June  1,  19'>4. 
Pacific  Gas  Transmission  Company 
(PGT)  tendered  for  filing  and  acceptance 
proposed  tariff  sheets  to  be  a  part  of  its 
FERC  Gas  Tariff,  First  Revised  Volume 
No.  1-A  and  Second  Revised  Volume 
No.  1.  PGT  requests  these  tariff  sheets 
become  effective  on  July  1.  1994. 

PGT  further  states  that  it  is  submitting 
these  tariff  sheets  to  comply  with 
paragraphs  37  and  23  of  the  terms  and 
conditions  of  First  Revised  Volume  No. 
1-A  and  Second  Revised  Volume  No  1. 
respectively  of  its  FERC  Gas  Tariff, 
"Adjustment  for  Fuel,  Line  Loss  anH 
Other  Unaccounted  For  Gas 
Percentages".  These  tariff  changes 
reflect  the  new  fuel  and  line  loss 
surcharge  percentage  to  become 
effective  July  1.  1994.  Also  included,  as 
required  by  paragraphs  37  and  23.  are 
workpapers  showing  the  derivation  of 
the  current  fuel  and  line  loss  percentage 
in  effect  for  each  month  the  fuel 
tracking  mechanism  has  been  in  effect. 
PGT  fiirther  states  that  a  copy  of  this 
filing  has  been  served  on  PGT  s 
jurisdictional  customers  and  interested 
state  regulatory  agencies. 

Any  person  desiring  to  be  heard  or 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street,  NE..  Washincton. 
DC  20426.  in  accordance  with 
§«5  385.214  and  385  211  njihe 
Commission's  Rules  of  Fr,>cficp  ^r.d 
Procedure.  All  such  motions  or  protests 
should  be  filed  on  or  hcfvtc  June  10. 
1994.  Protests  will  be  consuk-rtd  by  the 
(Commission  in  determiiimp.  the 
appropriate  action  to  be  l,(k"n.  but  will 
not  serve  to  make  prule.sl.,:>;s  partn-s  to 
the  proceeding,  .^iiy  p',-rsi>!,  wishing  In 
become  a  party  must  f.lc-  u  .-.lOlion  In 
intervene.  Copies  of  this  nling  t;e  on 
file  with  the  Commi.sson  and  are 
available  for  public  i:;  ;>' :  '..on  i;>  t.i. 
public  reference  room 
Lois  D.  Cashell. 
Sr(  Tftan,- 
!FR  Doc.  94-l:j'}'.t3  fi.U-i:  i  -?--'-  f-  ^'■,  „  .. 
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[Docket  No.  RP94-21 1-001) 

Pacific  Gas  Transmission  C^.;  Notice 
of  Compliance  Filing 


Jane  3.  1994. 


i[ 


Take  notice  that  on  June  1 . 
F'ar.ific  Gas  Transmission  Co 
(FGTJ  submitted  for  filing  p 
section  4  of  the  Natural  Gas 
^154.63  of  the  Comniission's 
Rej^ulutions  thereunder,  cnrt; 
li.'iff  sheets  in  compliance  \\ 
Coiiuiiis^ion's  Order  in  this  f 
fiatt-d  May  20, 1994.  PGT  stai' 
revl^.ed  taiiff  sheets  refldct  th 
Coniii-.issicn's  Order  to  add  1 
the  Trausponatior.  Ct^neral  T 
condition?  of  PCT"b  FERC  Ce 
First  Revised  Volume  No.  1- 
Rcj'easing  Shippers  an  option 
saffcting  less  stringent  credit 
criteria  for  parcels  of  one  yea 
s(;rvice  through  PGT's  C;ipaci 
Proofjm  contained  in  pHra9,r; 
PGT  requests  these  tariff  sfiet 
eJfective  on  May  21.  1994. 

PGT  stntes  thaJ  copies  af  th 
l.ns  been  served  on  PG'^"s  jii'- 
(■u.sTome.'"s  and  intarf-sted  s'.at 
commissions  and  a'l  pa'iir-c 

An}  perscT  desirir^'  to  pro 
fiiin>i  sbouni  fiie  a  prote.st  vi; 
Federal  Energv  RsgiilaV-rv  Cc 
R2.T  .North  Capitol  Street.  NE. 
^Vashinpion,  DC  204ro.  in  ar^ 
v\i'l-  §3'B5.2n  of  the  Con. n,;; 
f\iJ';-  cf  Practice  and  Prncf^ii 
snch  protests  should  bf-  fiied 
i-efor-^  /line  113. 1994.  Protests 
I  on:iidered  by  the  Conimissic 
'letermining  the  apprcoriafe  a 
t'iken.  but  v.'ili  not  serve  to  n;; 
prf)tRsl>ui>s  parties  to  the  prt;c 
t^opies  of  this  fihng  are  on  fil* 
Commission  and  are  availahit- 
inspection  in  t;ie  puliiic  refcn 
i.oib  D.  Casheli, 

IhR  f)of .  S}-13t'94  Filed  fi-H-'i-} 
B':l"'0  code  6'ir-oi-M 


1994.     ' 
pany 
liTsuant  to 
ct  and 


(Docket  Nos.  RP88-262-C22,  RP4S-2S2- 
023,  RP83-262-026,  RP88-262-(^7,  CP89- 
817-004,  and  CP89-9 1 7-000] 

Panhandle  Eastern  Pipe  Line|Co.; 
Technical  Conference 

liiFi"  3.  1994. 

Take  notice  that  a  technical 
conference  has  been  scheduleJ  in  the 
above-captioned  proceedings   ar 
Thursday.  June  16. 1394  at  10  :.m.,  in 
a  hearing  room  at  the  offices  o  the 
Fedt-ral  Energy  Regulatory  Coi  imission. 
HIO  First  Street.  NE..  Washington.  DC 
20425. 
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I II 


?.i  sr.;l 


The  purpose  of  this  conference  is  to 
allow  the  participants  to  discuss  issues 
related  to  Panhandle  Eastern  Pipe  Line 
Company's  general  refund  liabilitv  in 
Docket  No.  RP88-262,  and  its  liability 
for  refunds  arising  from  its  customers' 
conversions  from  firm  sales  serv  ice  to 
firm  transportation  service  (the  D-2 
refund  issue). 

In  particular,  the  parties  should  be 
prepared  to  discuss  Panhandle  s  draft 
revised  refund  report  circulated  to 
parties  in  this  proceeding  on  April  29. 
1994.  and  Panhandle's  rehind  liability, 
as  a  result  of  I>-2  Billing  after 
convf'rsions.  fo:  trie  period  prior  to  the 
eff:'ct;vo  dat*-  of  die  Docket  No.  RP88- 
252  rates. 

All  interested  persons  and  staff  are 
permitted  to  attend. 
Lois  D.  Cashcll. 
Secrctcin: 
|FR  Uor.  94--139v'5  Fileu  B-8-94:  8  45  am] 

BILLiNG  CODE  6717-01-M 

[Docket  No.  TV94-4-6-C00] 

Midwostsrn  Gas  Transmission 
Cortipei.ny;  Rate  Filing 

lant-'T.  ;'504 

Take  noUct:  that  on  M<:y  31,  1^":;4. 
Midwestern  G.is  Transmission  Ccnipanv 
(Midw-sterr.!.  tendered  for  fiii:-.<  dS  pari 
of  it.-.  rHkC  Ga-i  Tariff.  Snconri  RHvited 
Volu'-.a:  No.  1.  Second  Revised  Tariff 
Shef !  .No.  7  ff'-  a  proposed  ef^e  .:tive  dat'> 
of  fuly  1,  1994.  pursuant  to  ArtiJy  I  of 
the  >Stipuia.'i<in  and  Ag-eement  filed  In 
Midive-.tr^rn  in  DLscket  No.  PJ'gi-rc  and 
acce.jtod  by  the  Comrni«.-.ion  on  ^uh'  2", 

lorz 

MidwesteT.  states  that  tiiis  filin-? 
reflt^r's  revisions  in  thr  recove'-v  of  take- 
or-pov  and  cr.'ntract  refc  nnation  :;osts 
bi'licd  to  Midwestern  bv  its  upstream 
supplier,  Tennessee  Gas  Pipeline 
Company  (Te'U:essee)  pursuant  io 
section  XXX  ol  Tennessee's  General 
Terms  and  Conditions. 

Midwestern  further  states  tiiat  the 
revised  demand  surcharge  amount 
reflects  e  reJuction  to  zero  from  the 
pfc'.iously  effective  demand  si'.rchargr 
amount,  which  was  filed  on  December 
1.  U>93,  in  Do:;ket  No.  TM94-2-5.  The 
current  volum.etric  charge  will  not 
change. 

Midwestern  states  that  copies  of  the 
filing  have  been  mailed  to  all  of  its 
jurisdictional  customers  and  affected 
state  regulator>-  commissions. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
filing  show  file  a  petition  to  intervene 
or  protest  with  the  Federal  Energv 
Regulatory  Commission,  825  North 
Capitol  Street.  NE.,  Washington.  DC 


20426,  in  accordance  with  sections  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  18  CFR  385.21 1 
and  385.214.  .A.!i  such  petitions  or 
protests  should  be  filed  on  or  before 
June  10,  1994.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  fc  this  proceeding. 
Any  person  wishing  to  become  a  pariv 
must  file  a  petition  to  intervene.  Copies 
of  this  filing  are  on  file  and  available  for 
public  inspection. 
Lois  D.  Cashei'i, 
Secretary. 

IFR  Doc.  94-1"  J85  Fiied  f>-!;-tij-  k:4-^  :..ni\ 
BILLING  CODE  6717-01-M 


[Docket  No.  RPS4-26J-0C0j 

Natural  Gas  Pipeline  Ccnp^oy  of 
America;  Proposed  Chsng^ts  in  FiEHG 
Gas  Tariff 

!um>3.1994 

Take  notice  tlial  on.  May  31 ,  1994, 
Natural  Gas  Pipeiiue  Com;'anv  of 
.■\meru.a  (NatLtrrdj  teiidna-d  for  filing  as 
part  ot  its  FErCC  Gas  Tanff,  Sixth 
Revisiri!  Vnhimi;  No.  1,  Fif;h  Iu'vi.s;»d 
Sheet  No.  2'),  to  be  effective  Juiv  1, 
1994. 

Natural  states  that  the  filing  is 
submitted  to  ron'.meriic-  recoverin;'^ . 
effective  July  1.  Ifib4,  Sl.9.''J,&4n  m-: 
premium  paid  rurcya)  gasificatifi:! 
supplies  \vhich  b-  part  of  it.^.  gp.s  supph 
renii.^nxnent  prograr.i. 

Natural  reque.->u^d  whatever  waivers 
.may  be  r;ecn.->.5ary  to  pern;.!t  the  tariff 
sheet  as  saLnutted  herei;;  to  becom,? 
effective  )uly  1.  19U4.      - 

Natur.d  stales  that  cori-.;-;;  uf  In.;'  fijinii 
are  being  mailed  to  Natural's 
jurisdictional  customers  and  int-^rfsteii 
strite  rrgulatoiy  agencies. 

Natural  states  that  it  ho.-;  reached  a 
tentative  settlement  with  members  of 
the  Natural  Customer  Group  (NCG) 
regarding  recovery  from  them  of  GSR 
costs.  Natural  •■•uggests  thiit  memt)ers  of 
the  NC;G  may  preserve  their  rights  liv 
filing  an  atjbreviated  proiesi  which  mav 
be  supplemented  if  tiie  st^ttlement  is  nut 
approved. 

Any  person  desiring  to  he  lieard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Qmimission. 
825  North  Capitol  Street.  NE., 
Washington,  DC  20426,  in  accordance 
with  ^1^385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  protests  should  be  filed  on  or 
before  June  10,  1994.  Protests  will  be 
considered  by  the  Comm.ission  in 
determining  the  appropriate  action  to  Ik? 


taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  becom.e  a  party 
must  file  a  motion  to  intervene.  Copies    ' 
of  this  filing  are  on  file  with  the 
Commission  jmd  are  available  for  public 
inspection  in  the  public  reference  room. 
Lois  D.  Cashell, 
Secretary'. 

IFR  [>x-.  94-1393C  Fi;«d  f-B-V..  f,  4j  nn.l 
BILLING  CODE  C717-01-M 


[Docket  No.  CP94-j73-O00] 

NorAm  Gas  Transrrtission  Ccrrpany; 
Application 

I-.ine  .1,  1991. 

T^.ke  notice  tha,i  on  June  1.  1994, 
.NorAm  Gas  Transmission  Company 
i.NGTj,  a  Gubsidiai7  C'f  NorAm  Fi.eig> 
Coiporaticn,  whose  main  office  is 
located  at  1600  Smith  Simet,  Houston, 
Texas  77002,  filed  an  abbreviated 
application  pursuant  to  sec-ion  7(b)  of 
the  Natural  Gas  Act  (NG.A).  as  atn'^nded 
and  part,  157  of  the  Federal  Ennrev" 
Regulatory  Coi:;m;s,->ioirs  /Curnrinssion) 
Regulations  the.'-eunder  (18  CFJl  157  7 
■-!nd  157.1b),  reque.s'irf^  issui'oce  of  a 
Commission  order  authorizing  NGT 
(formerly  Arkla  Energy  Resources 
Co.mpany)  to  abandon  an  nxis'ing 
transportation  and  exchange  transaction 
with  T'^nnescGe  Gas  Pipeline  (  on: pany. 
NGT  s  p'-opcsal  i.^  mo.re  fuUv  sf^t  forth  in 
the  application  which  is  on  Vile  with  the 
C'l.iH-nis.sijn  and  open  to  puhli':: 
iu-pectinn. 

This  tro-isaclion  pro\-idf!d  Tor 
renr.es.see  to  receive  for  tlie  arcourt  of 
NGT  certain  q'.?antities  of  gas  produ.-'^d 
in  Mi.isissippi  Canyon  ij\-y  k  143. 
Otfshore  Louisiana,  and  to  frr;nsport 
such  quantities  to  r«J(;T  at  vWious  points 
ci  delivery. 

This  tr<in.;portation  and  evcliangi> 
service  was  pre-.iousiy  certificated  on 
November  15,  13C*4,  under  Docket  No 
CP84-248-000  (29  FERC  Sj  F,1.184)  and. 
according  to  NGT  end  Tennessee,  has 
been  inactive,  is  no  longer  necessary 
und  has  been  terminated  bv  the  written 
consent  of  both  parties.  No  facilities  uill 
be  abandoned  as  a  result  of  th.e 
abandonment  of  this  service.  As  such, 
{.urtificate  authorization  is  no  longer 
necessary. 

NGT  states  that,  although  the  contract 
tjetween  Tennessee  and  NGT  was  filed 
by  Tennessee  as  part  of  Tennessee's 
tariffs,  due  to  administrative  oversight 
the  contract  was  never  included  in 
NGT's  tariffs. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before  June  24, 
1 994,  file  with  the  Federal  Energy 


Regulator^-  Commission,  825  North 
Capitol  Street.  NE..  Washington,  IDC 
20426,  a  mofion  to  intervene  or  a  protest 
in  accordance  with  the  requirements  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and 
385.214)  and  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.10).  All 
protests  filed  with  the  Commission  will 
be  considered  by  it  in  determ.ining  the 
appropriate  action  to  be  taken  but'will 
not  serve  to  n:ake  the  protestants  parties 
to  the  proceedings.  A.ny  person  wishing 
to  become  a  party  to  a  proceedino  or  to 
pa.rticipate  as  a  party  in  any  hearing 
tl-eiein  must  file  a  motion  to  intervene 
in  accordance  with  the  Ccmmission's 
Rules. 

Take  furth.  r  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Commission  by  sections  7  and  15  of  the 
.N&tural  Gas  Act  and  the  Commission's 
RuI.js  of  Practice  and  Procedure,  a 
hearing  will  be  hi:id  widiout  fiirtfier 
notice  before  the  Commission  or  its 
designee  on  this  application  if  no 
motion  to  intervene  is  fi'ed  within  the 
time  required  herein  or  if  the 
Commission  on  its  own  review  of  thr? 
matter,  finds  that  a  grsnt  of  the 
certificate  for  the  proposal  is  re"uired 
by  the  public  convenience  and 
necessity.  If  the  Commission  believes 
that  a  for/nal  ht-aring  is  required,  fiirther 
notice  of  such  bcari'.^  will  be  d'.ilv 
given. 

L'ader  th-"  procedure  herein  prrj^-ided 
for.  unless  otherwi.^  ad.ised.  it  v.-i'l  be 
necessary  fcr  NGT  Is  appear  or  bc' 
repp'sented  at  the  hca.'--:n«. 
Lo;s  D.  Cashell. 

Sr'Cn-tary. 

IFK  Doc.  94-l?<?47  li'.ad  G-H-94;  HAr>  ar;I 

BILLING  CODE  c7-,r-01-M 


credit  for  the  period  January  through 
March  1994. 

Any  person  desiring  to  be  heard  or 
protest  the  proposed  tariff  sheets  should 
file  a  motion  to  intervene  or  protest  with 
the  Federal  Energy  Rr.gu!atory 
Commission,  825  No.ih  Capitol  Street, 
NE.,  Washington,  DC  20426,  in 
accordance  with  Rules  214  and  211  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (13  CFR  385.214.  383. 211). 
All  such  motions  or  protcs's  sh  ju!d  be 
filed  on  or  before  June  10,  1994  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proces  ding. 
Any  person  wishing  to  hecome  ••  ;  iriy 
must  file  a  motion  to  intervene.  C;;pies 
of  this  filing  are  on  file  with  the 
Commission  and  arg  Jivailable  fo--  public 
inspection. 
Lois  D.Ca shell, 
Socrt^'.nrv. 

\¥R  Doc.  9.:-i;^g88  Fiitd  6-8-'.4;  H  4.".  ni:.] 
BILLING  CCOE  6717-Oi-M 


[Docket  No.  RP94-272-O00] 

NorAm  Gas  Transmission  Cotrtpary; 
Filing 

io.-ii-  3.  l'.J94. 

Take  notice  that  oij  June  1,  V.i^A. 
NorAm  Gas  Transmission  Company 
(NGT)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff,  Third  Revised  Volume 
No.  1.  the  following  revised  tariff  sheets, 
with  a  proposed  effective  date  of  JuU  1 , 
1994: 

Second  Revisec  Slieet  No.  4.3 
Alternate  Second  Revjsed  Sheet  No.  4.3 

NGT  slates  that  these  revised  tariff 
sheets  ai-e  filed  in  compliance  with 
§5.7(c)(ii)(2)(B),  First  Revised  Sheet 
Nos.  107  and  108  of  NGT's  tariff. 

NGT  states  that  pursuant  to  said  tariff 
provision,  the  proposed  tariff  sheets 
adjust  NGT's  cashoul  balancing  revenue 


[Docket  No.  RP94-147-aO0] 

Nortliorn  Natural  Gas  Co.;  Tecnn.ca! 
Conference 

June  3,  1904 

In  theCommi-ssi.on's  tj-d'.n  i.jsu..d  on 
March  31,  l'.>94,  in  the  above-captioneri 
procoduini;.  tb.e  Commi.ssion  hold  that 
the  filing  raises  issues  for  v.hr-I;  a 
lechnical  conferpnc?!  is  to  be  convened. 
The  conference  to  addre.ss  the  i  ,surs  hvs 
be;;n  sthodulcd  foi  Tuesday,  June  14, 
1994,  at  1  p.m.  ii.  a  room  to  be 
desii,n.ited  at  tin;  officMS  of  the  Federal 
Energv  Rfrgi.i,-uory  Gimmissioji,  bin 
First  S;re«  L,  NE.,  \\dshingtun,  Dt:  2G42G. 

All  interested  persons  ami  S..iii  are 
permitted  to  att';nd.      - 
LoLs  D.  Cufiheli, 
S(  rrf't:ir\-. 

IFR  Dor  94-1.39,49  Fiisd  a-;j-94.  H:4=>  :>m]. 
eiLLNG  COOE  6717-C1-M 


[Docket  No.  nP94-26S-000] 

Soutliern  Natural  Gas  Co.;  GSR  Cost 
Recovery  Filing 

Jane  3,  1994. 

Take  notice  that  on  .May  31,  1994, 
Southern  Natural  G.'is  Company 
(Southe.rn)  submitted  for  filing  as  part  of 
its  FERC  Gas  Tariff,  Seventh  Revised 
Volume  No.  1.  the  following  tariff  shoots 
to  refiect  an  increa.se  in  GSR  billing 
units  effective  June  1,  1994,  due  to  new- 
transportation  commitments  under  Rate 
Schedule  FT: 

Eighth  Revised  Sht-el  No.  15 
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Eighth  Revised  Sheet  No.  17 
Sixth  Revised  Sheet  No.  29 
Sixth  Revised  Sheet  No.  30 
Sixth  Revised  Sheet  No.  .31 


si  3 


Southern  states  that  copi 
filing  were  served  upon  So 
customers  and  interested 
commissions 

Any  person  desiring  to  b 
protest  said  filing  should  fi 
to  intervene  or  protest  with 
Energy  Regulatory  Commis 
North  Capitol  Street,  NE.,  V 
DC  20426,  in  accordance  w 
and  214  of  the  Commission 
Practice  and  Procedure.  Al 
motions  or  protests  should 
orbefnn:  June  10,  1994 
considered  by  the  Commis< 
determining  the  appropriat 
taken,  but  will  not  serve  to 
protestants  parties  to  the 
Any  person  wishing  to 
must  file  a  motion  to  interv 
of  Southern's  filing  are  on  f 
Commission  and  are  avai 
inspection. 
Lois  D.  Cashell, 
St^rrptary. 
U'R  Doc.  W-13996  Filed  &-8- 

BILLING  CODE  6717-01-M 
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[Docket  No.  RP94-264-000] 

Southern  Natural  Gas  Co.,  0SR  Cost 
Recovery  Filing 

June  3.  1994. 

Take  notice  that  on  May  3|1,  1994, 
Southern  Natural  Gas 
(Southern)  set  forth  its  revi 
surcharges  and  revised  i 
rates  that  will  be  charged  in 
with  its  recovery  of  GSR  costs 
associated  with  the  paymeni 
differential  costs  under  rea 
supply  contracts  or  contract 
transactional  costs  associate  i 
continuing  realignment  effoi  t 
the  period  Febniarv  1,  1994 
April  30.  1994.  These  GSR 
arisen  as  a  direct  result  of  c 
elections  during  restructurii 
terminate  their  sales  entitlei 
Order  No.  6.J6.  Southern  ten 
filing  as  part  of  its  FERC  Ca 
Seventh  Revised  Volume  Nr* 
following  tariff  sheets,  with 
proposed  effective  date  of  ]u 

.\iruh- Revisfd  Shnet  \o.  1,5 

Kir'.t  .AlternatP  Ninth  Revised  .S.l<-t  .NO  1.". 

N'inih  Revised  Shett  No.  17 

K.rst  Alle'rnaie  Ninth  Revised  .S>Jf'-!  Nn.  I7 

.^■■•vpiith  R.'vised  S!>eet  No.  13 

First  AltiTnaie  Seventh  Revised  l>!n"t  No  IH 

Southern  .states  that  copie;  of  the 
filing  were  .served  upon  Soulicrns 


c  )St 


of  price 
gas 
auyout  and 

with 
s  during 
hrough 

s  have 
itomers' 
4  to 

ents  under 
iered  for 
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1 .  the 

le 

V  1.  19'.'4: 
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customers  and  interested  st.ite 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on 
or  before  June  10, 1994.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  .Southern's  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Casheil, 
Secretory'. 

IFR  Dot.  94-13997  Filed  6-8-94;  845  iim| 
BILLING  CODE  6717-01-M 

[Docket  No.  RP94-261-000] 

Tennessee  Gas  Pipeline  Co.,  Change 
Pursuant  to  Tariff  Adjustment 
Provisions 

June  3.  1094. 

Take  notice  that  on  May  31,  1994. 
Tennessee  Gas  Pipeline  Company 
(Tennessee)  filed  to  revise  its  recovery 
of  take-or-pay  and  contract  reformation 
costs  pursuant  to  Article  XXV  of  the 
General  Terms  and  Conditions  of 
Volume  One  of  its  FERC  Gas  Tariff.  As 
part  of  the  filing,  Tennessee  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff. 
Fifth  Revised  Volume  No.  1,  the 
following  revised  tariff  sheets  to  be 
effective  July  1,  1994: 

.Second  Revised  Sheet  Nos.  38-42 

Tennessee  states  that  the  purpose  of 
the  filing  is  to  reflect  the  recovery  of  an 
additional  568,574  of  buyout/buydown 
costs,  including  interest,  which  are  in 
the  nature  of  excess  royalty  settlement 
payments.  Tennessee  s  total  additional 
costs  of  5164,132  have  been  allocated 
under  an  equitable  sharing  formula  of 
50"'o  absorption-41,8%  demand-H  2".) 
volumetric  in  conformance  with  the 
.Stipulation  and  Agreement  approved  bv 
Order  of  the  Commission  on  June  25. 
1992.  in  Docket  Nos.  RP8b-119.  rt  ni 

Any  person  desiring  to  ije  htard  or  to 
protest  such  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Ijiergy  Regulatory  Commission,  825 
North  Capitol  Street.  NE.,  Washington, 
DC;  20426  in  accordance  with  Rules  211 
and  214  of  the  Commissions  Rules  of 
Practice  and  Procedure.  All  sat  h 


motions  or  protests  should  be  filed  on 
or  before  June  10.  1994.  Protests  will  be 
cpnsidert'd  by  the  Commission  in 
detennining  the  appropriate  action  to  U' 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedine 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  p^ibht 
inspection. 
Lois  D.  Cashell. 
Secretary. 

IFR  Doc.  ')4-riP&8  Filed  6-8-94.  6  4S  .-.r,;i 
BILLING  CODE  6717-01-J* 

[Docket  No.  RPS4-262-000] 

Texas  Eastern  Transmission  Corp.; 
Proposed  Changes  in  FERC  Gas  Tarift 

June  3,  1994 

Take  notice  that  on  May  31.  1994. 
Texas  Eastern  Transmission  Corporation 
(Texas  Eastern)  filed  a  limited 
application  pursuant  to  section  4  of  the 
Natural  Gas  Act,  15  U.S.C.  717c  (1988). 
and  the  Rules  and  Regulations  of  the 
Federal  Energy  Regulator},'  Commission 
(Commission)  promulgated  thereunder 
to  recover  gas  supply  realignment  costs 
(GSR  Costs)  incurred  as  a  consequence 
of  Texas  Eastern's  implementation  of 
Order  No.  636. 

Texas  Eastern  states  it  is  filing  to 
recover  GSR  Costs  from  customers  in 
accordance  with  the  procedures  set 
forth  in  §  15.2(C)  of  the  General  Terms 
and  Conditions  of  Texas  Eastern  s  FERC 
Gas  Tariff,  Sixth  Revised  Volume  No.  1. 
and  in  accordance  with  the 
Commission's  order  issued  Apri)  22. 
1993  (April  22  Order).  Septemb^Br  17. 
1993  (September  17  Order)  and 
December  17.  1993  (December  17  Ordi  r) 
in  Docket  Nos.  RS92-1 1-000.  RS92-11- 
003.  RS92-1 1-004,  RP88-67-O00.  et  al  . 
(Phase  I/Rates),  and  RP92-234-001 . 
Texas  Eastern  states  that  Order  No  63h 
and  the  April  22,  September  17  and 
December  17  Orders  permit  Texas 
Eastern  to  file  this  limited  Section  4 
filing  to  continue  recovery  of  its  GSR 
Costs. 

Te.xas  Eastern  states  that  the.  fiiint' 
includes  known  and  measurable  G.SR 
Costs  incurred  since  the  date  of  its 
previous  quarterly  filing,  plus  carrying 
charges  through  May  31.  1994,  totallinp 
529.414,633.  Additional  interest  of 
5676.421  at  the  current  FERC  annua) 
rate  of  6.00'."o  is  added  for  carrying 
charges  from  fune  1 ,  1994  to  the 
projected  payment  dates.  The  prnpt  v.  i; 
effective  d.ite  oj  the  filing  is  !ui>  1. 
1994. 

Ti.xas  Eastern  states  that  copies  of :;, 
filing  wei(!  siTvcd  on  fir.m  custtunt  .'s  >  . 


Texas  Eastern  and  interested  state 
commissions,  as  well  as  current 
intemiptible  customers. 

Inasmuch  as  Texas  Eastern's  global 
settlement  has  been  approved,  without 
madification,  by  the  Commission  and 
upon  its  effective  date  such  settlement 
would  resolve  any  issues  that  may  be 
presented  by  the  instant  proceeding, 
Texas  Eastern  requests  that  the 
Commission  not  establish  any 
proceedings  in  the  instant  docket  prior 
to  the  effective  date  of  Texas  Eastern's 
global  settlement. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North' Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on 
or  before  June  10, 1994.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  Eire  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Secretary. 
|FR  Doc.  94-13999  Filed  6-8-94;  8:45  ami 
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[Docket  No.  RP94-263-000] 

Texas  Eastern  Transmission  Corp., 
Proposed  Changes  in  FERC  Gas  Tariff 

June  3, 1994. 

Take  notice  that  on  May  31 ,  1994, , 
Texas  Eastern  Transmission  Corporation 
(Texas  Eastern)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff.  Sixth 
Revised  Volume  No.  1,  the  following 
tariff  sheets,  with  a  proposed  effective 
date  on  July  1,  1994: 

Original  Sheet  No.  136 

Original  Sheet  No  187 
Original  Sheet  No.  188 
Sheets  Nos.  189-199 

Texas  Eastern  states  that  the  above 
tariff  sheets  are  filed  pursuant  to  section 
15.2(B)  of  the  General  Terms  and 
Conditions  of  Texas  Eastern's  FERC  Gas 
Tariff.  Sixth  Revised  Volume  No.  1. 
Te.xas  Eastern  states  that  the  purpu.se  of 
this  filing  is  to  refund  a  net 
overrecovery  in  its  Account  No.  191 
attributable  to  gas  purchases  made  prior 
to  June  1,  1993,  the  date  of 
implementation  of  Order  No.  63G  on 
Texas  Eastern's  system.  Texas  Eastern 
:;tates  that  the  overrecovery  resulted  due 


to  a  large  refund  payment  from  Koch 
Gateway  PipeUne  Company  (Koch, 
formerly  United  Gas  Pipe  Line 
Company).  Texas  Eastern  states  that  the 
refund  payment,  totalling  $2,771,946.90 
results  in  a  credit  balance  asof  April, 
1994,  of  $2,737,007,  which  Texas 
Eastern  proposes  in  the  instant  filing  to 
refund  to  its  customers  pursuant  to  its 
FERC  Gas  Tariff,  plus  carrying  charges 
calculated  in  accordance  with  Section 
154.305  of  the  Commission's 
regulations. 

Texas  Eastern  states  that  under  the 
terms  nf  its  Order  No.  636  Global 
Settlement  in  Docket  No.  RP85-1 77- 
1 19,  et  al.  (Settlement),  approved  by 
order  issued  May  12,  1994,  it  has  agreed 
to  refund  all  amounts  collected  under 
its  account  No.  191  direct  billings  that 
exceed  a  cap  of  $121  million.  Texas 
Eastern  states  that  while  the  Settlement 
is  not  yet  effective,  the  Commission's 
approval  of  the  instant  proposal  of  a 
direct  billing  refund  will  reduce  the 
amount  of  the  refunds  payable  under 
the  Settlement  when  it  becomes 
effective,  by  providing  for  disposition  of 
the  instant  refund  amounts  at  an  earlier 
date.  Texas  Eastern  states  that  the 
allocation  methodology  for  the  instant 
direct  billing  refund  is  the  same  as 
provided  in  the  Settlement. 

Texas  Eastern  states  that  copies  of  its 
filing  have  been  served  on  all  firm 
customers  of  Texas  Eastern  and 
applicable  state  regulatory  agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE..  Washington, 
DC  20426,  in  accordance  with 
§§385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  June  10.  1994.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  a  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  public  reference  room. 
Lois  D.  Cashell, 
Secretary. 
[FR  Doc  94-14000  Filed  6-8-94:  8:45  ami 

BILUNG  CODE  6717-01-M 

(Docket  No.  MG88-47-006] 

Texas  Gas  Transmission  Corp.;  Filing 

June  3.  1994. 

Take  notice  that  on  May  24,  1994. 
Texas  Gas  Transmission  Corporation 


(Texas  Gas)  submitted  revised  standards 
of  conduct  under  Order  Nos.  497  et 
seg.i 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street,  NE.,  Washington. 
DC  20426.  in  accordance  with  Rules  211 
or  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.21 1 
or  385.214).  All  such  motions  to 
intervene  or  protest  should  be  filed  on 
or  before  June  20.  1994.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell. 
Secretary. 

[FR  Doc.  94-14001  Filed  6-8-94;  8:45  am] 
BILLING  CODE  67t7-01-4l 

[Docket  Nos.  RP93-34-006  and  RP93-34- 
007] 

Transwestem  Pipeline  Co.;  Reports  of 
Refunds 

June  3,  1994. 

Take  notice  that  on  May  27. 1994. 
Transwestem  Pipeline  Company 
(Transwestem)  tendered  for  filing  two 
refund  reports.  Transwestem  states  that 
the  reports  document  refunds  of 
amounts  pertaining  to  IT  revenue  credit 
and  firm  reservation  charges  due 
customers  under  Transwestem  s 
settlement  in  Docket  No.  RP93-34. 

Transwestem  states  that  it  is  filing  the 
refund  reports  pursuant  to  Articles  III 
and  IV  of  the  Joint  Stipulation  and 
Agreement  filed  on  November  23.  1993, 
in  the  above  referenced  docket. 
Additionally,  in  accordance  with 


'  Order  No.  497.  S3  FR  22139  (June  M,  1988).  UI 
FERC  Slats.  &  Regs.  1  30.820  (1988);  Order  No  497- 
A.  ordPTon  rehearing.  54  FR  52781  (December  22, 
1989).  Ill  FERC  Stats.  &  Regs.  30.868  (1989):  Order 
No.  497-B.  order  extending  sunset  dale.  55  FR 
53291  (December  28.  1990).  UJ  FERC  Stats  &  Rpgs. 
1  30.908  (1990);  Order  No  497-0.  order  extending 
sunset  dale.  57  FR  9  (January  2.  1992).  Ill  FERC 
Slats.  &  Reg.-;.  1 30.934  (1991).  rehearing  denied.  57 
FR  5815  (February  18.  1992).  58  FERC  161.139 
(1992);  TennetoGas  v.  FERC  (affirmed  in  part  and 
remanded  in  part).  969  F.  2d  1187(DC.  Cir.  1992). 
Order  No.  497-D.  order  on  remand  and  extendinj^ 
sunset  date.  HI  FERC  Stats.  &  Regs.  Preambles 
H  30.958  (December  4.  1992).  57  FR  58978 
(December  14. 1992);  Order  No.  497-E.  order  or) 
rehearing  and  extending  sunset  date.  59  FR  243 
(January  4.  1994).  65  FT;RC161.381  (December  23. 
1993).  Order  No.  497-F  [order  denvitig  rehearing 
and  granting  clarification).  66  FERC  1 61 .347 
(March  24.  1994). 
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§  154.67(c)|2)(iii)  of  the  Cojrunission's 
Regulations,  Transweslem 
interest  is  included  on  the 
amounts. 

Any  person  desiring  to 
filings  should  file  a  protest 
Federal  Energy  Regulatory 
825  North  Capitol  Street, 
Washington,  DC  20426,  in 
with  §385.211  oftheComiji 
Regulations.  All  such  prote  st 
fiUul  on  or  before  June  10 
will  be  considered  by  the 
in  determining  the  appropilate 
be  taken,  but  will  not  serve 
protestants  parties  to  the  pi  oceed 
Copies  of  this  filing  are  on 
Commission  and  are  avai 
inspection. 
Lois  O.  Cashell, 
Secretary. 

|FR  Doc.  94-14002  Filed  6-08|94;  845  am] 
BILLING  CCOE  6717-01-M 
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[Docket  No.  CP94-21 3-001] 

Transwestern  Pipeline  Co 
Amendment 

June  3,  1994. 

Take  notice  that  on  May 
Transwestern  Pipeline 
(Transwestern),  1400  Smith 
Houston,  Texas  77002,  su 
amendment  to  its  abbrevia 
application  filed  February  ; 
Docket  No.  CP94-2 13-000. 
Trans  western's  amendment 
authorization  for  an  aband 
sale  to  Mewboume  Oil 
(Mewbourne)  of  certain  sm 
pipelines,  meter  stations 
facilities  located  in  Lipscon  b 
Texas  and  Ellis  County,  Ok 
as  more  fully  set  forth  in  th« 
which  is  on  file  with  the 
and  open  to  public  inspect! 

Transwestern  states  that 
submitted  amendment  revi 
original  February  3,  1994 
three  respects:  (1)  Net  book 
amount  for  the  South  Hi^ 
and  the  Trenfield  facilities 
changed  from  $252,950  to 
of  December  31, 1993.  The 
application  inaccurately  sta 
sales  price  was  equal  to  the 
value  of  the  facilities.  The 
Mewbourne  will  remain  at 
Journal  entries  for  Account 
on  Exhibit  Y  of  the  original 
inaccurately  showed  the  ori 
the  facilities  to  be  $252,950 
51,123,220.  As  revised, 
feels  Exhibit  Y  is  consistent 
accounting  treatment  a^  ^ 
abandonment  by  sale  of  a 
unit  and  will  not  reflect  a 
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on  the  sale  of  these  facilities  in  its 
accounting  records;  and,  (3)  Exhibit  Z- 
1  of  the  original  appfication  incorrectly 
listed  the  Squire  No.  1  well  rather  than 
the  Squire  No.  2  well,  and  the  length  of 
pipe  of  the  subject  facilities.  With 
respect  to  the  Trenfield  facilities,  the 
following  line  and  segments  should  be 
revised  as  follows:  MC-2-02  should  be 
1,408  feet  rather  than  9.500  feet;  MC-2- 
09  should  be  10.788  feet  which  was 
previously  not  included;  and  MC-2-11 
should  be  5,600  feet  rather  than  5.131 
feet. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before  June  10, 
1994,  file  with  the  Federal  Energy 
Regulatory  Commission,  Washington, 
DC  20426,  a  petition  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211  or  385.214)  and  the  regulations 
under  the  Natural  Gas  Act  (18  CFR 
157.10).  All  protests  filed  with  the 
Commission  will  be  considered  by  ij  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
in  any  proceeding  herein  must  file  a 
petition  to  intervene  in  accordance  with 
the  Commission's  rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Commission  by  sections  7  and  15  of  the 
Natural  Gas  Act  and  the  Commission's 
Rules  of  Practice  and  Procedure,  a 
hearing  will  be  held  without  further 
notice  before  the  Commission  or  its 
designee  on  this  application  if  no 
motion  to  intervene  is  filed  within  the 
time  required  herein,  if  the  Commission 
on  its  own  review  of  the  matter  finds 
that  a  grant  of  the  certificate  is  required 
by  the  public  convenience  and 
necessity.  If  a  motion  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  believes 
that  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Transwestern  to  appear 
or  to  be  represented  at  the  hearing. 
Lois  D.  Cashell, 
Secretary. 

[FR  Doc.  94-14003  Filed  6-8-94;  8:45  am) 
BILUNG  CO0£  6717-01-M 


[Docket  No.  RP94-267-0001 

Wyoming  Interstate  Company,  Ltd.; 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

Junes.  1994. 
Take  notice  that  on  May  31,  1994. 
'  Wyoming  Interstate  Company,  Ltd. 
(VVIC),  tendered  for  filing  proposed 
changes  in  its  FERC  Gas  Tariff,  First 
Revised  Volume  No.  1  and  Second 
Revised  Volume  No.  2.  WIC  states  that 
the  proposed  changes  would  increase 
revenues  from  jurisdictional 
transportation  service  by  $3.6  million 
based  on  the  12-month  period  ending 
February  28,  1994,  as  adjusted.  WIC 
requested  an  effective  date  of  July  1. 
1994. 

VVIC  states  that  the  rates  filed 
herewith  are  designed  to  enable  WIC  to 
recover  its  jurisdictional  cost  of  service. 
WIC  states  that  copies  of  WIC's  filing 
have  been  served  on  WIC's 
jurisdictional  transportation  customers. 
Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington 
DC  20426,  in  accordance  with  385.214 
and  385.211  of  the  Commission's  Rules 
and  Regulations.  All  such  motions  or 
protests  should  be  filed  on  or  before 
June  10.  1994  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  public  reference  room. 
Lois  D.  Cashell. 
Secretary. 

jFR  Doc.  94-14004  Filed  6-8-94;  8:45  amj 
BILLING  CODE  6717-01-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-4894-5] 

Agency  Information  Collection 
Activities  Under  0MB;  Review^ 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 


SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  notice  announces  that 
the  Information  Collection  Request  (ICR) 
abstracted  below  has  been  forwarded  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  comment.  The 


Federal  Register  /  Vol.  59.  No.  110  /  Thursday.  luno  9.  1994  /  Notico.s 


29803 


ICR  describes  the  nature  of  the 
infi)rmation  collection  and  its  expected 
cost  and  burden. 

DATES:  Coniinents  must  be  submitted  on 
or  before  July  11.  1994. 

FOR  FURTHER  INFORMATION:  For  further 
information,  or  to  obtain  a  copy  of  this 
ICR.  contact  Sandy  Farmer  at  i^P.^.  (202) 
2f>0-2740. 

SUPPLEMENTARY  INFORMATION: 

Office  of  Prevention,  Pesticides  and 
Toxic  Substances 

Tiile:  Notice  of  Supplemental 
Di.stribution  of  a  Registered  Pesticide 
Product.  {EPA  ICR  No.:  0278.05;  OMB 
No.:  2070-0044).  This  is  a  request  for 
extension  of  the  expiration  date  of  a 
currently  approved  collection  with  no 
changes.  The  current  clearance  expires 
on  January  31,  1995. 

Abstract:  Under  section  3(e)  of  the 
Federal  Insecticide.  Fungicide. 
Rodenticide  Act  (FIFRA).  pesticide 
registrants  may  distribute  or  sell  their 
registered  pesticide  product  under 
another  person's  name.  Such 
distribution  and  sale  is  termed 
"supplemental  distribution".  To 
participate  in  this  program,  registrants 
must  notify  the  Agency  each  time  they 
make  their  prcduct  available  for 
supplemental  distribution.  To  notify  the 
Agency,  registrants  must  complete  and 
submit  EPA  Form  No.:  8570-5.  titled: 
"Notice  of  Supj^'emental  Distribution  of 
I  Registered  p;     'cide  Product".  The 
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Estimated  No.  of  Respondents: 
10,000. 

Estimated  No.  of  Responses  Per 
Respondent:  1 . 

Estimated  Total  Annual  Burden  on 
Respondents:  2.500  hours. 

Frequency  of  Collection:  On  occasion. 

Send  comments  regarding  the  burden 
estimate,  or  any  other  aspect  of  the 
information  collection,  including 
suggrfs'ions  for  reducing  the  burden  to: 
Sandy  Farmer.  U.S.  Environmental 

Protection  Agency,  Information  Policy 

Branch  (PM  223Y),  401  M  Street  SVV  ' 

Washington.  DC  20460. 
and 
Matthew  Mitchell.  Office  of 

Management  and  Budget,  Office  of 

Information  and  Regulatory  Affairs. 

725  17th  Street  N\V.,  Washington.  DC 

20503. 

Dated:  June  1. 
Pau!  I^pslpy, 

Director,  ncgulo 
[FR  Doc.  94-1  .-?• 
BILLING  CODE  65fi 
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records  to  comply  with  tlie  NSPS. 
Manufacturers  must  give  30  days 
advance  notice  of  scheduled 
certification  testing,  report  the  n^sults  of 
the  certification  tests,  and  submit  a 
statement  biennially  certifying  that  no 
changes  have  been  made  to  the  model 
line  that  affect  emission  performance. 
Manufacturers  must  affix  labels  to  w(mmI 
heaters  and  m.ust  prepare  an  owner's 
manual  in  accordance  with  the 
regulations.  Testing  laboratories  must 
apply  to  EPA  for  ac:rroditation  and 
report  the  results  of  the  initial  and 
annual  proficiency  tests.  Both 
manufacturers  and  laboratories  are 
required  to  keep  records  pertaining  to 
certification  tests. 

EPA  uses  the  information  supplied  by 
the  manufacturers  to  ensure  that  best 
demonstrated  technology  is  being 
applied  to  reduce  emissions  from  wood 
heaters  and  to  ensure  compliance  with 
the  certification  procedures  and 
emission  standards.  EPA  uses  the 
information  from  the  testing  laboratories 
to  grant  or  deny  accreditation  and  to 
assist  in  enfo-'cement  and  compliance 
activities.  Commercial  owners  an:; 
required  to  maintain  names  and 
addresses  of  previous  owners  of  used 
wood  heaters.  This  information  is 
necessary  to  prevent  the  sale  of  new, 
uncertified  wood  stoves  under  a  claim 
that  they  are  exempt  used  stoves. 
Burden  Statement:  The  public 
reporting  burden  for  this  collection  of 
information  is  estimated  to  average  1 
hour  per  response  for  reporting,  and  5 
hours  per  recr '  :!keeping  annually.  This 
'^s  the  time  needed  to 
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FedeiaJ 


atinn  and 
Sfrf'.'f 
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?th 


and 
Mr.  r.lirJs  Wolz.  Office  of  M  i 
and  BudfJHt,  Office  of  Inff^m 
Kt'sulatnry  Affairs,  725  1 
NVV..  Washington.  DC  20: 

V:iU-tl:  Jsinel,  1994. 
Paul  I.apsiey. 

I'lralcr.  nffiuJaUiry  Manuv^ii)it\it  lhiiiiL,ii 
IFK  D<H.  'H-13'Jr,»  Filed  «-ft  'rf  ,,  HAh  iim\ 
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(FP.L  ^394-9] 

Availability  of  FY  93  Grant 
Performance  Reports  for  Abbama. 
Florida,  Georgia,  Kentucky. 
Mississippi,  North  Carolina  South 
Carolina,  and  Tennessee 

AGENCY:  Kiivirotimfinta!  PwHt.Uoti 
A-.SH,v  (KHA). 
ACTION:  AOliceof  availaLiilit\  ofj^raiitj^e 
p«Tr()'-i:,;ii>(,e  evaluation  rept  rt.s. 
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CA>ntrol  Board,  Fl — Pinellas  County 
Department  of  Environmental 
Management,  Fl— City  of  Huntsville 
Department  oi  N.itural  Resources,  A!— 
lefferson  County  Department  of  Health. 
Al).  The.se  audits  were  conducted  to 
assess  the  agencies'  performan<  e  under 
the  grants  made  to  them  by  EPA 
pursuant  to  section  105  of  the  Clean  Air 
Act.  EP.A  Region  IV,  has  pniparwd 
rt^ports  for  the  twenty-four  agKn«:ifcs 
ideiitifitHl  above  and  these  105  rf;porls 
are  now  avaih;ble  for  public  inspection. 
ADDRESSES:  The  n-ports  may  be 
e.xamined  at  the  EPA's  Rtigion  IV  ofHce. 
345  Courfland  Street,  NE..  Atlanta. 
GeoT^ia  30.3r)5,  in  the  Air,  Pesticides, 
and  Toxics  Management  Division. 
FOR  FURT.HER  iNFOBMATlON  CONTACT: 
Linda  Thomas,  at  the  above  Region  IV 
address,  for  information  concerning 
.States  of  Alabama.  Florida.  Mississippi, 
C^orgia.  and  local  agencie-.  Vera 
Bowers,  at  the  above  Region  iV  address, 
for  information  conct  ming  the  States  of 
Kentucky.  North  Girolina.  .South 
fiirolina,  Tennessee,  an<l  local  agencies. 

D;lti'ii   M.iy  25.  1<»'t4 
Patrick  ,M.  Tobjn. 
Actiug  neginrud  Afimmistralur 
UK  Doc.  >»4-14(H,7  Filod  6-8-04;  R  4.1  aiu| 
BiLUNG  COOE  6S6&-M-P 

iFRL-^895-2] 

Science  Advisory  Board, 
Environmental  E;-:ginecr!ng 
Committee:  Open  Meeting 

Under  Public  Uw  92-463,  noli,  u  t,s 
bf'i-eby  given  that  \h.v.  Eiivironmental 
Li.'ginifering  Committee  (FEf .)  of  lh« 
Si  ience  Adviiory  Boord  will  metl  June 
2iJ-.10,  1904  in  room  3  north  of  t;»e 
confi.'rence  center  on  the  ground  Hour  ol 
the  mall  area  at  EI'A  Headquarters 
P.uildirg,  401  M  Street  SVV,  W.j.shingtoa 
I).(".  The  nieoting,  which  is  op.'n  to  the 
P'.i!)!ic.  will  stait  r.t  0:00  A.M  on  the  Juno 
2.H  and  ud'ourn  bv  4:00  c.i  ]:r.)C  .30. 

On  J  jne  28.  the  EEC  will  n;vie-vV  fhc 
T'-rhnolosy  Innovation  Strat.-qy  of  the 
I /lilted  States  Etiviromiwutal  Prnif-rtion 
A'^unry,  E/^ternal  fJiscus.sinn  D.-rift, 
lani.rr}'  l'rJ04.  The  Agen-y  plans  to 
provide  the  (Committee  witli  coinmeinls 
a'rtvidy  received  c;i  ll,e  strnitrgy.  Va.;    - 
ch.-irgu  for  tins  review  is  ?:'i'!  in  \\\n 
rr'.;oti.-,tion  proc-^ss.  On  Juno  2-).  the 
Kiif;  vdll  condii«-i  v.onsultalinnr.  on 
vv-tr.le  miniinizafio'i  iind  coeibi' -ii.).! 
i-^«^'•'^^.  fcr  ih-  OtTlc.o  of  ^-Md  \Vr:  U:  On 
Ji=:'e  30.t!)&r;.Cw;U  Ive  l^rieffd  on  li;o 
)  J;;:^  Cl;:sti;r  Scoriiir;  Sysitm,  t ' .;> 
Iiazr  -clous  WriSto  Ido.itJfiiat.'ou  Hi.;!.-, 
.-•nd  Supcr^jcd  Presuinptivo  Kt.n.edies. 
T!'o  Ct  liUniltea  will  consider  a  dr;n'f 
« finlribution  to  the  *"Re-inventi:ig  the 


.Science  Advisory  Board"  effort,  discuss 
its  contribution  to  the  Science  Advisory 
Board's  Futures  Project,  and  consider 
what  activities  it  might  usefully 
undertake  in  FT05. 

An  agejida  for  the  meeting  arid  a  <  ojiy 
of  the  charge  is  .available  from  Ms. 
Dorothy  Clark,  Staff  Secretary,  .Scien«  e 
Advisory  Bo.nrd  (1400F).  U.S. 
Environniental  Protection  Agen(.v,401 
M  Street.  SVV..  VVoshington  D.C.  2O4fi0 
(202-2f»0-G552).  Members  of  the  pubii.. 
desiring  addi'ional  inforiuation  ai)oi)l 
the  conduct  of  the  n;e(  ting  she:."!.) 
contact  .Mrs.  Kathleen  Conway, 
Designated  Fedi-ral  OfHcial,   " 
Environmental  t i:gineering  Comnntli-i' 
by  mail  at  the  address  above, 
by  ti'lephone  at  202/26f>-2.'>5a. 
by  fax  at  202 '200-71 18  or  by 
internet  at 

Conway  Kathleeneepamail.ep.i.gtjv. 

Anyonev.isiiing  to  provide  writlen 
comment  should  supply  M.^s.  Conway 
with  .'c^  copies.  A:iyone  wislujig  to 
make  hric-f  oral  comnsents  should 
cont.i.'  t  Mrs.  Ccmway  i)y  2:00  East.jrn 
Tiine  Junt;  22. 

*n,'!i .!  line  ;t,  i<t()4. 
Donald  G.  Barnes, 

Staff  Dirft:tor.  Si::(':,ce  Advisory  Boot  if 
jiK  [)..,    M4  -14n7h  Kil(\)  ft-HJ»4:  8:4'-vi.i.| 
BiLLtNG  CODE  6560-40-P 

[FRL-4894-«j 

Pennsylvania:  Final  DeterminaUon  of 
Adequacy  of  the  Corrtmonvvealth's 
Mu(^i-ipal  Solid  Waste  Permit  Program 

AGENCY;  Environmental  Proloi.tinn 
Agency  (Region  III). 

ACTION:  Notii.e  of  fina!  di-«ermin:i;it,t:  «,f 
full  prograni  adeqn.'if.y  for  the 
Conunonwc.ilth  of  Pennsylv.-'nSa'f; 
appliration. 

SUMMARY:  Sf.-tion  40O.'",(cJ(l){Li)  of  the 
Ri.>ou;:;eCcnsfirv.'.ti(>n  rnd  Recovery 
Act  (RCR.^),  as  amo:uit-d  by  the 
Hrt^ardous  and  Solid  W.islo 
A.ne.>d.'r.;.-n*s  (ilSW  \)  f;J  ITH,  rrqi;,ir»is 
slates  lO  develop  ar^d  i:nplernent  ptrmit 
[rro.'-rams  to  on-sun;  tl  at  nnr^icipa!  solid 
waste  landfills  (M.IWl.F-.)  which  uKjy 
r<J<  oi  vt:  h.-.x  .rdous  li.iu.s^ho.'d  ivc.<;te  or 
siii.il!  quantity  generator  \v...ste\vill 
c- .nply  with  the  n-vis' d  EV.d;,r;,l 
MS'VlFCritor'H  (40  O'R  )!i;rt  2:i:'). 
R*:  RA  .v.cflor  4r!ir(-  ;'.l)!i;)  roquires  iho 
F)r.'irGntn:;r,tr!.i  Prot  •r':\o;i  Age.K.v  (EP.-M 
to  deiormino  wlieli'.er  stalo.s  hav^> 
adt  ;•.l.^.le  "permit"  pi-ogv.'.rjis  for 
M.^WI.Fs.luit  does  not  nKindate 
!s:.i;.:iic--:  of  a  rule  .''or  sncli 
delcffMinations.  KPA  has  drafted  and  is 
in  the  oroces:i  of  proposing  a  ?\vAo! 
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Tribal  Iniplerr.initation  Rulo  (STIR)  that 
uil!  provide  procedures  bv  which  El'A 
will  approve,  or  partially  approve,  s'ate/ 
tribal  landfill  permit  pro<^ranis.  The 
Agency  intends  to  appro\e  adequate 
state'tribal  MSU'LF  permit  j.Tot^mms  a-, 
applications  are  subniitte.l.  Thus,  these 
ipprovnis  are  no!  d^jior.dent  on  i'inal 
[)rn:iiM!gation  of  the  ST!K.  Prior  to 
nroniulgation  of  the  STIR.  a(i(;qu.if:v 
r'f'tiiniiiiiations  will  hf?  made  ha-ed On 
til-'  sUitut;;ry  authorities  anri 
n-quii-oment.-r.  In  additii>ii,  st.ites/tri'^x--, 
Kiav  use  the  draft  SUR  as  an  niri  i:-. 
i!.t<;rpreting  tliese  requirenieiils.  Th.: 
.\  :i  nry  believes  that  ea^  jy  .;ppvova!s 
i-  u e  an  important  benf-ti!.  Approv^Hi 
st.iiC'/trihal  pern;it  programs  jnovide 
uUeiactio.i  between  the  state'tribe  <•(;;! 
ire  owner/opr;rator  repaniina  ;>i(t.'- 
■i-jwiiific  peniiil  conditifins.  Onlv  tiio-if 
•  '.Miers/operators  located  in  sta'te/tribal 
\:i-:\s  with  approved  permit  p:-o^;r;>n!H 
v.i'.n  use  the  site-specibc  fu  xibility 
provirit  (i  by  40  C.VR  part  2:58  t'j  the 
v.\'."nl  the  s»a:!,vtrib;il  porniit  prograni 
d'.o'vs  such  fiexibilit y.  H'A  notes  that 
ri;n.ird!ess  of  the  approval  status  of  a 
statf-'lribe  and  the  pennil  statu'j  of  any 
t'adlity,  the  federal  landfill  criteria  will 
.ipplv  to  all  perniiitisl  and  unpiT'uitted 
MSWLF  facilities. 

Thf  (Commonwealth  oi' P;-!:;is\iva!;ia. 
l!;r;u'.:h  the  !'e>insy!vania  Department  of 
linvirvwniental  Resources  (PADFKj 
applied  for  a  determination  of  adequatiy 
Uiider  section  4005  of  F.CR.\.  FFA  has  ' 
re-.  i"wed  Pennsylvania's  MSWLF 
u  Ti;,!!  program  application  and 
p.-';j  nsed  a  determination  on  N'ovuinber 
4.  i;'<^Jl,  fiiat  Pennsylvania'.s  MSWI.F 
pi  rrcit  program  is  adequate  to  ensun; 
(.0:nplian(.e  v.ith  tiie  re\i::.id  M^^WI.l 
!  ^ritf-.-ia.  EPA  is  today  issuing  a  fi:ial 
(Inteimiaation  that  ihc  Cnnui'.onuealtli 
■•I  Peiinsvlv^'j-.ia's  program  is  ad'.-(juate, 
EfFECTiVE  DATE:  The  deter-iiinali.iii  of 
nd'-quacy  for  the  Conr.Tno'u.eahh  of 
p.  nr.'vk-ania  shall  be  cff,  ^Jtivo  Jine  9. 

FOR  FURTHER  I.NiFOnMATiON  CONTACT: 
l!.'>{  I'A  Region  iU.  841  Chestnut 
Building,  Philadelphia,  Pennsvlvania 
lyior,  Attn:  Mr.  Andrew  Uricheck, 
maiicode  (3HW53),  t'dophone  (21 'd 
r)9  7-7936. 

SUPPLEWENTARV  INFORMATION: 

A.  Background 

On  October  9.  1991.  EPA  promul-^ated 
revised  Criteria  for  MSWLFs  (40  CFR 
part  258).  Subtitle  D  of  RCRA,  a<; 
amended  by  the  Hazardous  and  SolitI 
Waste  Amendments  of  1984  (HSWA), 
requires  states  to  develop  permitting 
programs  that  incorporate  the  Federal 
Criteria  under  40  CFR  part  258.  Subtitle 
D  also  requires  in  section  400.'^  that  EPA 


determme  the  adequacy  of  statt; 
municipal  solid  waste  iandhll  permit 
programs  to  ensure  that  facilities 
comply  witfi  the  revised  Federal 
Criteria.  To  fulfill  this  requirement,  tiie 
At^ency  has  drafted  and  is  in  the  proc'-.s 
of  proposing  a  State/Trib:il 
Impiementalion  Rule  (STIR).  Tht^  rid.- 
will  spec:ify  the  requirements  whi(  h 
state.'tribal  programs  must  satisfy  tol.>»- 
d'termined  adequate. 

LP,\  intends  to  approve  slate'trioal 
MSIVLF  pernut  programs  jirior  to  the 
pronud'^ation  of  STiR.  E['.\  iut'^rprets 
the  reqi.ureir.cnts  foir  state:;  or  tribes  to 
di,V'^!op  '"atir-quate"  proj^rams  for 
p-'rmits  Of  oLher  forms  of  pritv  apprnva!, 
asimpcsir.,  ■  vural  minimum 
n.-quinMiieii's.  rn-st.eacii  state'trdx- 
must  have  enforceable  standards  ft  r 
new  and  existing  MSWLFs  tiiat  n.'-e 
t'..chnif.aiiy  rcmparahle  to  EPA 's  revi.Mii 
MSWLF  criteria.  Next,  the  stat.\''tri»>'; 
uiust  have  the  authority  io  is'-ut;  a 
perii.it  Of  other  notice  of  prior  approval 
to  all  ne\v  and  existing  MSWLI  .s  in  its 
jurisdirtion  The  state.'tribe  also  must 
provide  for  public  participation  in 
permit  issuc.ace  and  enforc:eir.oi!»  as 
req.iircd  in  section  7004-(b)  f)f  RCRA. 
Fip.ally.  EPA  believes  that  the  .state." tribe 
nuist  shoiv  that  it  has  std'ficient 
con-piiuuce  ;uonitoring  and 
enfor;:eme(U  authorities  to  take  spi-i  iti< 
action  against  any  o\i-ner  or  operator 
that  fails  to  comply  with  ;ui  approved 
MSWLF  prfigrain. 

EPA  Regions  will  ctctfrniino  .\h<:th.-'r 
.siate/tribu!  p.-ograms  are  "adequate" 
based  on  rhe  criteria  outlined  above. 

B.  Commonwealtli  ofPennsyivania 

Clii  lulv  2'i,  ISQI.  Peniisylv mi.i 
^ubmitt(•d  an  application  Ifir  adequ.irv 
rieft!-.7iin.tti.!n  for  its  MSWLF  permit 
prr^gram.  On  November  4,  199:5.  El'A 
published  a  tentative  de'e.-mination  of 
adijquary  for  ail  portions  of 
Pcnn.sylvania's  pr(»gram.  Further 
background  en  the  tentative 
df^ermination  of  .-Hd'-quacy  a()pe-i.'-s  at 
;1K.  FR  588G2-588G4.  November  4.  VMA. 

A  public  comment  period  beg^iu  o;: 


■.■ovymber  4,  1993,  and  ended  ( 


■n 


December  22.  1993.  In  this  nt>ti(;e  of 
tentative  determination,  EPA 
announced  that  a  public  hearing  would 
be  held  on  December  22,  1993.  in 
Harrisburg.  P.A.  A  public  hearing  was 
held  on  December  22,  1993.  No  one 
requested  the  opportunity  to  speak  or 
offered  public  comments  at  the  public 
hearing. 

In  the  Commonwealth's  final 
application  for  adequacy  determination. 
Pennsylvania  proposed  non-regulator>' 
revisions  to  those  portions  of  their 
existing  program  which  did  not  hilly 
meet  the  Federal  requirements  in  EPA's 


40  C!  R  part  2,58.  EPA  tentatively 
(btennined  in  the  November 4.  1*)y:t 
Federal  Register  that  once  minor 
cha.'iges  as  described  below  were  mad"'. 
Penn.'.ylvania's  MSW  Iandhll  p<;rmiltin.' 
proijram  would  ensure  co:npliance  with 
40  CFR  part  258.  PADER  has  made  the 
changers  specihed  in  the  .N'uvember  4 
1903  Federal  Register,  ai;d  as  !i  ,t,'(i  ' 
b.'huv. 

•  Si::,i},i:1  A-~c:-:}r:vl 

Tht;  (  urre:it  P(  :m-i\iv.!n!  i 
rrq::i-em^nts  fully  co;npIv  wn!::  n  fIR 
2"tl  1  (hereinafter  rrferred  to  as 
^  2j;v.— J,  f^Tpose,  ScojM'.  .r.d 
App'.iiahility:  «»21«.2.  Definiti*.-. ..  ,.;  | 
,^  2f58.'LConsiii';r-iii(.n  of 'i'Imt  i    litv--:! 

Itl'AS. 

S'i;N/)a.T  l}—Lri.:ti{!:i  !v-bt:k  lir-i-. 

1   Tiie  curreni  Pt:i'.n>vi\  ani.i 
reqi,;iri,'!:i..nf.s  b  liy  r.o.-nnly  witii 
'^2.'5;^,11.  Flo.)dpliins;  ^^258.12. 
Wetlands: and  S258  1"..  I'n.stahle  ,:• ,., 

2.  Mrptyn  Safety  (S  258.10)  and 
Seismic  (mp:ict  Zone  («i  2.-18.I  i]  s:;,;!^- 
r -striclions  arc  addressed  by 
Pennsylvania's  revision  of  their  pirmsi 
application  forms  requiring  perniitt'  •••; 
to  comply  with  the  nt.!ificati:in 
require!i:eiiN  of  §  258.10  IPADLU  Fofsn 
D)  und  to  consider  sri'inic  i.-upacis  ;;i 
th.i'ir  dc'sign  as  stated  in  it  2"f'..  14 
(P.\L)EK  Form  24). 

3.  Fault  Areas  (5i  2.-;!;.  1 3)— 
Penns;,  lvtin!,T  has  provid.^d  .1 
ce-nifii  ati.m  from  the  Pennsyivituia 
Cec'.osir  Suney  which  stat.-s  t!ia?  :!■.••- 
ao!  no  Hoi'x:enc  FauHs  in  tin; 
Coiiunonwealth  of  Penij^-vlviiaiu,  ■aA 
therefore  tiiis  reijuin.-mtnt  is  :iot 
upplH.aMe.  EP;\  concurs  -.vitli  th.ix 
position. 

4.  ClusiJie  of  Evistijig  .MSWLF  Ij-'t-. 
(^2,i!3.1t-)— Se<.tion  23«  Hi  .vdl  "..it  b.- 
adi^pteil  by  Pennsvlvania.  simi- 
I'crnsyUania  lias  certified  that  im 
curri  ii:ly  operating  l.ardfills  are  sjt.rd  ui 
are-!s  impacting  airport  safety  (ti  2:->a.Ud, 
floodplai'is  {!J258.nj.  or  unstable  an^jis 
("^  258.13).  as  defined  in  the-.e  s^-rtions. 

Subfxirt  r.—Op,:ratin<i  Ciiterin 

I.  The  current  I'ennsylvania 
requirem'-nts  fully  comply  with: 
4;  258.20.  Hazardous  Waste  E.vclusion. 
<i  258.21.  Daily  Cover;  <i258.22.  Disease 
Vector  Control;  §  258.24.  Air  Ciriteria: 
•^  258.25.  Access  Requirements: 
^258.2H.  Run-on/Run-off;  §258.27. 
Surface  Water;  and  §  258.29,  Record 
Keoping. 

2.  Explosive  Gas  Control  (§  258.23)— 
Pennsylvania's  program  meets  tlu^sc; 
n^quirements  through  Pennsylvani.i 
Code,  title  25,  chapter  273,  section  292 
(273.292),  which  requires  regular 
passive  venting  and  monitoring  of 
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f.u;ility  structures.  If  critica 
mnthane  gas  are  reached  in 
stru(  tures  or  at  the  facihtv 
the  ov/n»r/operator  is  rcqiii 
cond'K  t  active  venting  on  t 
systt^m.  hi  the  event  of  an 
situation.  Pennsylvania  r»^q 
ownpr/op-vator  to  immcd 
imp!fij;«;nt  thi'ir  previously 
Slid  .ipproveci  contingencv 
I'a.  CiKle  sfvtion  273.30.U 
3.  I.iquivl'-  Hpstrit  tinns  («» 
!"( :i.i'-vlv,-;nia  revised  ponii 
Fonn  25  to  prtibibit  the  rcc 
irachatp  (»\i  I'pt  at  thost^  Ian 
ha\e  a  rcurposiie  iincr. 

Subpart  n—UindfUI  />.<;/i,'n 

1.  hi  .iccordancc  with  §  2 
.liid  (r.).  Pr.nnsi  ivania  has  d 
that  their  sltr rnato  liner  sv 
•  onsisting  of  a  double  synfl 
duubii'  leachutp  coilocliun  .s 
drsip;.'!  (25  Fa.  Code  s«.*ction 
2/3.258),  ensures  compli 
reqiiinments  uf  thi.s  sj^rtion 
IVnnsylvania  h.is  nadc  f!;is 
demunstration  throij;.:h  mat? 
nitxleling.  u-ing  the  Hvdn 
Evaluation  of  LandfiiJ  Ivri'i 
(HEL!')  and  .Muitii.icdia  Exp 
Assi'ssment  {.MULTIMHD)  N 
PennsylviiJiia's  mcxJ^Jing  sh 
lhi.s  h.-Tor  system  sneefs  fli.- 
pirfonnant.p  standard  unik 
nsMiiuption'-.  anywhere  in  th 
Qinmuinwualth.  Peimsylvai 
d.ila  were  urcd  r-s  input  par. 
the  njodrJs  when  aviJlabJe 
appn  uri.i'.e.  In  ndtlition,  w<,lsl  :  .m- 
{-ondilinns  Wt  re  assunied  .fojotlj- . 
paniniottTs  v.hfre  u.':ta  from 
Pennsylvania  v.vrt;  not  .^pph  :,il  ]■  ur 
avaiK)[>!n.  ~ 

IV nnsylvc-nio's  existinj;  rt'luiatiiir.?: 
BlKriaCdw  an  option  of  iii!n«  u-c  fi'ct 
ef  nauircit  (tjrfy)  material  for  l;c 
f.c  c:n>:ii  -ri,  (lov.er)  liner,  in  p  m  v.:  a 
srcond  syTithc-tic  line'.  Addi  iona! 
FADgR  modeli.ng  dwuiment;  ticn  did 
-n.>t  fiiliv  demonsuate  that  th  >  "-'tii.n 
»vf,a'ul  nvt:\  tiw  «5  258.40  per  )i;;iiina> 
s».'r,d  .rd  limlcr  worst-rasir  a.-  ..;i:i|>ti(ins 
ihEouuhoat  the  Corarrujnwea 
Ther.fur,:,  PADKR  hsi  revis 
N^SVV  pi  riii;i  application  fcri 
lu  lin.T  design  (Form  2-')  '.o 
iipplicaiit  proposing  this  op 
prT.'jfie  a  de-monsfraiion  th. 
systi'ui  meets  the  perfonnanr 
■  of  40  CFR  25a.-S0  on  a  r;;se-b 
spefiHc  basis,  through  the  us 
mafhematical  roodeling. 

Subpart  E— Ground-Water  M 
end  Corrective  Action 

1.  The  current  Pennsylvani 
nvjiiirenients  fully  comply  vv  th: 
«!  258.->0.  Applicability;  §  258  51 . 
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Ground-water  monitoring  systems;  and 
§  258.57,  Selection  of  Remedy 

2.  Cround-Water  Sampling  and 
Analysis  Requirements  (§258.53), 
Detection  Monitoring  Program  (§  258.54) 
and  Assessment  Monitoring  Prograjn 
(§25855) — Through  the  use  of  existing 
authorities  and  appropriate  permit 
conditions,  Pennsylvania  will  rer,iiire 
Appendix  1  sampUng  of  Ii-achate 
coijfcted  in  the  detectioii  zone  of  the 
liner  system.  B.-^sed  on  the  results  of  th<<t 
testing.  Pennsylvania  will  require  iho 
owner/operator  to  include  any  detected 
pa.-anioters  exceeding  the  Maximum 
Coni-tminant  Level  (MCL)  in  the  routine 
ground-water  sampling  and  analysis 
progrnni  (25  Pa.  Code  secti>  r;  273.284). 
If  .ipp'?ndix  I  MCL's  are  exceeded  in  the 
sampling  wells,  .sampling  for  all 
appendix  li  parameters  will  be  required. 
If  ground-water  degradation  has  been 
<h>tocted  in  accordance  with  25  Pa  Cede 
s(  ction  273.286,  Fennsylv.'.nia  will 
require  that  a  ground-wafer  assessment 
pl.m  Iv?  prepared  an<l  implemented. 
VViih  these  nrM'chanisms  in  place, 
through  the  revisif.ns  of  PADFR  Form?; 
8,  19.  50.  ^nd  51.  Pennsvlvania's 
program  ensures  compliance  with  thi' 
requirements  of  these  stnitions. 

3.  AssessiTicnt  of  Corrective  .Me;;surrrs 
l§  258.56)  and  Selection  of  Remeiiy 

(!;  2:-8.57>— Pennsylvania's  program  will 
ensure  compliance  with  tjiese  sections 
throu^-h  Pennsylvania's  .ibatoment  jilan 
reqtiin  rienfs  (25  Fa.  Code  Mjctiim 
273.287).  I:i  (he  event  that  an  abaie.meni 
ph-n  must  be  prepared  and 
in'tj>lenif;nted  by  an  owner  .'opera:  or. 
r<'nasy!vani:i  lecjuires  that  tJ.e  permit  bn 
un>.?i!iod.  The  permit  rr.odificaticji 
process  includes  publif  iuvoivemir-i. 

4.  !:;!p)sme.ntation  of  the  Correrii, .' 
At.litiq  Program  {§  258.58)— 
Pennsylvania  ensures  !  omr^lianr  c  vvuii 
the  requirements  of  this  SfKtin  i  liir.vjgh 
both  25  Pa.  Cede  v-ctiun  273  287  ami 
thu  Clean  Streams  l^w.  w-iich  prohibift; 
p.a!!utti'n  of  any  waters  in  th.» 
Ccmmemveahh. 

Subpcri  F~CIosuit  and  Post-CloyAire 
('or." 

^■  Closure  Criteria  (S25«.fS0)— 
Pi.-niiivlvaPiti  requires,  through  a 
revised  Form  24,  ilexibli'  membrane 
final  covers.  However,  F'enn.>;vlvania 
may  approve  a  clay  cap  in  sitiiaticits 
where  the  use  of  a  flexible  meinLrrmc 
cover  may  be  impracticable.  Jn  addition. 
Penns-ylvania  requires  the  use  of  a 
drainage  layer  to  further  limit 
inHItration  by  diverting  rainfall  from  the 
»:ap.  thus  further  ensuring  that  the  final 
f.over  system  meets  the  EPA 
performance  criteria.  Pennsylvania, 
through  Form  24,  requires  that  the  final 
cover  be  in  place  within  .six  months  of 


the  last  receipt  of  waste.  Time 
extensions  for  constniction  of  the  final 
cover  can  be  granted  by  Pennsylvania 
where  v.'eather  conditions  prohibit 
proper  cover  construction,  or  where  it  is 
technically  impractical  to  construct  a 
final  cover  within  six  months. 

2.  Post-Closure  Care  Requiremenis 
(§  258.61) — Although  Pennsylvania's 
regulations  do  not  specifically  state  th  ii 
post -closure  must  occur  for  30  years, 
Penu'^ylvania  requires  that  post-c!t;su:^• 
continue  until  leachate  generation  ends 
and  gas  collection  is  no  longer  nerer.s;:r\ 
(25  Pa.  Code  sections  271.314,  271.341 
and  271.342).  In  addition,  Pennsylvani, i 
requires  that  b(,'nds  needed  for  nn;;n(.ia! 
assurance  he  ca.lrulated  for  a  minimum 
period  of  thirty  (30)  years.  With  tiuse 
requirements  in  piace,  EP.'\  has 
di.iermined  that  Pennsylvania's  pn.grani 
ensu.'es  conphance  with  the 
requrremerits  of  this  section. 

Subiiii';  C, — Fmantiai  Arsurrmrc 

1.  The  current  Pennsylvania 
requirements  fully  cnmplv  with: 
§238.70.  Appiu.ability:and  §25.'J  7J. 
Allowabk  Mechanisms. 

2.  Financi.d  Assurance  for  Post 
Cio.sure  Care  (§258.72)  and  Finam  i,,l 
Assuranr;e  tor  Corrective  Action 

(53  2rj8.73)— Pi  nnr.ylvania  cun  .idt  s  a 
facility  to  be  tclive  until  final  duMin?  i- 
reached.  At  the  time  of  final  closure,  the 
owner/ojjeratormusl  have  a  bond  t'.at  is 
bisrd  upon  tlie  ictal  rstimated  co^'■  to 


PeiWi.sylvauia  f..r  co.mplrting  fin.d 
closure.  1  hrougfi  the  .^bove 
m(:chanisms.  Ft'A  believes  that 
Fenns'viv.'mia  s  pro:^.'-am  will  ens;-:!- 
coinpliauce  with  tl.:;sp  Mictions. 

{'.  Public  Comnitnts 

KPA  R'  i,;on  ill  received  the  fol]  'wu.i^- 
vvriiten  public  (.oju«;eiils  on  its  t>:;il.il!\e 
dctennJM.ilicai  oj  fa-i  jjjograni  adf.'jijat  v 
r.pjirov.'d  of  Ibe  P«  nni-.ylv'ania  MSW 
landfill  permitting  program. 

One  c(i!:;mentef  u.red  r.Pn  ta 
rercoiisider  iis  ap;:roin  h  in  appro'. i.iv;!'... 
FennsUvii'iia  liner  .system  on  a  ^t.i^> 
widi;  worst  case  aj>pro.'».';h,  believing 
that  thit  40  CFR  pari  258  regulalinii.v  <!.) 
nut  allov,-  sut:h  an  option,  but  o:i!y 
provide  for  a  sile-spocinc  vari.'tir.u  u> 
the  pres;,ril,.vl  (ximposite  liner.  Th!s 
same  v.riter  also  stated  thct  the  double 
geome;u!;;:m:;  liner  de.ign  propusi'd  I;; 
the  State  oi  Florida  was  found  to  f.ui 
"reasonable"  woist  case  assumptions 
.statewide,  in  an  independent  nrviev,-  h\ 
a  landfill  design  consultant. 

The  Agency" believes  that  the 
nexibility  aiforded  to  an  approved  stat" 
to  approve  an  alternate  liner  design,  as 
long  as  that  design  meets  the  design 
performance  standard,  allows  the 
application  of  a  statewide  alternate 
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design,  again  as  long  as  it  can  be 
demonstrated  that  the  standards  are  met 
on  a  statewide  basis.  There  are  at  least 
fonr  statements  in  the  October  9.  1091 
Preamble  to  the  40  CFR  part  258 
rngulafions  supporting  the  position  that 
it  vv'as  EPA's  intent  to  allow  a  statewide 
option.  The  Agency  also  has  discussed 
this  at  technical  training  semiiiars 
(br.sed  on  the  40  CFR  part  253  Technical 
Manual)  held  in  1392  for  the  EHA 
regional  staffs  and  the  state  agsncies,  the 
discussion  of  which  addressed 
alternatives  to  Idnufili  designs  in 
approved  states,  including  the  adoption 
of  a  design  standard  that  meets  the 
■  performance  standard  in  all  locations  in 
a  .^jtate. 

VVc  do  not  consider  comments  on  the 
assumptions  contained  m  ths  State  of 
Florida's  demonstration  applicable  to 
Fennsylvania.  since  we  arc  requiring  a 
Penn.sylvania-specific  demonstration  of 
r  orcpliance  to  EPA's  perfornianc!> 
-.iandard.  We  also  note  that  this 
ccmnienter  stated  that  "(the  Florida 
!  o.'isultant)  is  not  familiar  Vvith  the 
.'.ssumpticns  u'sf-d  by  the  State  of 
Pennsylvania  .  .  .". 

Another  ccmmenter  iequested  that 
i'.\DER  he  required  to  hold  a  public 
hearing  for  each  new  landfill  permitted. 
and  be  required  to  respond  to  public 
(.o:-mieat>.  rather  than  bo  ?.l!ouod  the 
option  of  doing  so  ba:;ed  on  public 
iniered.  PADER  has  authority  to  hold  :i 
public  Lrarinj;  on  every  new  lancit'ii! 
p>"rraitted  in  the  Commoi.weahh.  and  in 
rvccntyesrs.  has  held  a  public  meeti;!g 
or  iit.rt:ing  on  ail  new  l^idfilis.  PADER's 
refulalions  provide  for  public  iioiice 
ind  require  PADER  to  evaluate  aii 
comments  received  and  address 
i'plicrfble  comments  p-ior  to  a  pi-rmit 
d,'ci.^d'\n.  Comments  can  also  be" 
submi.ted  to  PADER  a?  any  time  during 
t;:?  operation  cf  the  facility.  In  rega.rd  to 
.:  rolavod  concern  tiiat  any  proposed 
(  orreclive  action  measures  be  discussed 
a'  a  public  meeting,  PADER  also  asi;ared 
EP.A  that  any  such  action  would  be 
considered  a  "major  permit 
iiMtiification".  and  thus  r.ubjcct  to 
PADER's  public  participation 
reqi'i;ements. 

This  same  commenternoted  that  EPA 
cquested  additional  modeling  and 
liuichate  data  and  narrative  information 
concerning  PADER's  documentation  of 
their  liner  system  alternative,  and  stated 
that  EPA  should  not  approve  the 
Pennsylvania  liner  system  until  this 
information  was  received.  EPA  agrees 
with  this  comment,  and  delayed  issuing 
this  Final  Determination  until  this  data 
was  submitted  and  reviewed.  This  new 
documentation  provided  additional 
support  to  PADER's  position  that  their 
double  synthetic  liner  system  meets 


EPA's  40  CFR  part  258  performance 
standards  anywhere  in  Pennsylvania.  It 
did  not  fully  demonstrate  that  the 
option  of  using  a  clay  liner  as  the 
second  (secondary)  liner  of  PADER's 
double  liner  requirem.ent  could  meet  the 
standard  an>-where  in  the  state. 
Therefore.  PADER  will  require  any 
permittee  proposing  to  choose  this 
option  to  demonstrate  that  the  E.^A 
performance  standards  are  maintained 
on  the  site-specific  basis. 

Tins  writer  opposed  the  recirculation 
of  any  leachate.  EPA  disagrees  with  this 
com.ment.  as  40  CFR  258.28(a)(2)  clearlv 
authorizes  the  recircul.ntion  of  leachate 
under  certc.-;-    :rcumstances.  Ke  also 
suggested  iUA  lADER  require  tests  for 
"all  chemicals  regulated  by  the  EPA". 
P.^EiER  has  agreed  to  a  groundwater 
monitoring  program  that  EPA  believes  is 
adnquate  to  cover  all  the  chemicals 
listed  in  appendices  I  and  II.  the  limits 
of  the  groundwater  sampling  required 
under  40  CFR  part  258. 

This  commenter  also  asked  that 
sei.nmic  impact  concerns  should  be 
considi'ied  at  all  locations  in  the 
Commonwealti!  PADFR  has  clarified 
their  slatcmt^nt  and  int:  nt  to  rnvise 
permit  apphcaticn  forms  to  insure  that 
all  permit  applicants  in  Pennsylvania 
will  be  req;;ired  to  address  seismic 
concerns. 

Two  commcrters  stated  that 
Per.nsylvanid  should  be  required  to 
adopt  a  minimum  30  year  post-closure 
care  p'^riod  for  al!  post-closure  care 
requirements,  nut  just  for  their  (existing) 
bondin??.  requirements.  EPA  believes 
that  PADER's  existing  rcquirenient  that 
post-closure  care  continue  until  leachate 
generation  ends  and  g?:s  collection  is  no 
longer  necessary-  fully  satisfies  EPA's 
concern  that  care  continue  until  the 
landfii!  v,-a.,l.-s  are  stabih>:t:d.  The 
PADER  regulations  require  the  bond  to 
be  maintained  for  at  least  10  years  after 
the  facility  reaches  finrd  closure,  which 
is  defined  as  the  date  that  no  further 
mainSennnce  is  needed  at  the  site.  We 
note  that  40  CFR  258.01(b)  allows  an 
approved  state  to  decrease  (or  increase) 
the  length  of  the  post-closure  care 
period  based  on  landfill  specific 
concerns. 

One  commenter  raised  the  issue  of 
whether  or  not  Pennsylvania  ground- 
water samples  would  be  filtered  or  not 
filtered.  40  CFR  258.53  states  that 
ground-vvater  samples  shall  not  be  field 
filtered  prior  to  laboratory  analysis.  This 
commenter  expressed  the  opinion  that 
double  samples,  one  unfiltered.  and  one 
filtered,  would  be  preferable.  PADER.  in 
fact,  requires  that  groundwater  samples 
be  both  filtered  and  unfiltered  prior  to 
analvsis. 


This  commenter  expressed  the 
opinion  that  municipal  incinerator  ash 
should  not  be  accepted  at  MSW  landfills 
in  Pennsylvania.  EPA's  position  on 
Municipal  Waste  Combustor  (MWC)  ash 
was  that  it  was  excluded  from 
regulation  as  a  hazardous  waste  under 
RCRA  Subtitle  C.  The  Supreme  Court 
decision  on  Mav  2,  1994,  however, 
ruled  that  MWC  ash  is  not  excluded 
from  Subtitle  C  hazardous  waste  rules. 
meaning  that  if  a  specific  combustor's 
ash  fails  the  EPA  prescribed  tests  and  is 
determined  hazardous,  then  that  ash 
would  not  be  allowed  in  a  MSW 
landfill.  PADER  considers  ash  a?  a 
special  handling  waste,  requiriiij 
additional  handling  and.' or  analvsis 
considerations.  In  light  of  the  recent 
Court  ruling,  and  assuming  no  new 
Federal  legislation  to  preempt  it.  PADER 
would  require  any  iMWC  ash  failing  the 
Tor-acity  Characteristic  Leaching 
Procedure  (TCLP)  tests  to  be  handh-d  in 
accordance  with  hazardous  waste 
program  requirements. 

A  commenter  expressed  concern  that 
allowing  P.A.DER  an  option  to  approve, 
on  a  site-specific  basis,  a  clav  final  c;'p 
on  steep  slcpes  (because  of  PADER's 
significant  past  experience  that  clav 
caps  en  steep  slopes  are  more  s;able 
than  fiexible  membrdnes)  would 
encourage  landfitl  operators  to  create 
steeper  than  no.'-mal  slopes,  to  take 
advantage  of  any  possible  economic 
savings.  They  feared  that  steeper  slopes 
would  le.id  to  even  higher  idiidfiils. 
thereby  c-eating  a  potential  for 
increased  runoff  problems  and  visual 
pollulion  Ei'A  d:.es  not  agree.  Fir:,t. 
depending  on  site-specific  conditions,  a 
syn.tbelic  cover  is  not  always  more 
expensive.  Secondly,  the  final  elevation 
anri'sideslopegrcmeiry  of  a  landfill  is 
set  during  the  permdtting  process  based 
on  stability  and  drainage  design 
considtj-afions,  rather  th^n  final  cover 
material. 

One  commenter  maintained  that  it 
Vv-as  premature  to  approve  the 
I'ennsylvania  program  before  the 
publication  of  the  final  SJote/Tribal 
Implementation  Rule  (STIR).  EPA 
disagrees  with  this  statement,  in  that  the 
Agency  is  not  utilizing  the  draft  STIR  as 
a  regulation  which  binds  either  the 
Agency  or  the  states.  Instead,  EPA  is 
using  the  draft  STIR  as  guidance  for 
evaluating  state  permit  programs,  and 
maintains  its  discretion  to  approve  state 
permit  programs  utilizing  the  draft  STIR 
and/or  other  criteria  which  assure 
compliance  with  40  CFR  part  258.  In 
addition,  the  public  has  the  opportunitv 
to  comment  on  the  criteria  used  bv  EPA 
to  a.ssure  the  adequacy  of  stale  MSWLF 
permit  programs  with  each  tentative 
determination  published  in  the  Federal 
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hazardous  waste  program.  These 
suggestions  exceed  the  40  CFR  part  258 
requirements,  and  are  beyond  EPA's 
authority  to  require  them.  PADER's 
regulations  require  all  facilities  to  have 
a  Commonwealth-approved  waste 
analysis  and  acceptance  plan.  As  part  of 
the  waste  acceptance  plan  and  site 
operational  plan,  the  operator  must 
identify  how  incoming  waste  are  to  be 
inspected  to  make  sure  no  regulated 
quantities  of  hazardous  waste  are 
accepted  at  the  facility.  PADER  requires 
that  a  waste  screening  plan  be 
implemented  at  all  facilities.  The  wa.-Jte 
analysis  and  acceptance  plan  approved 
at  the  facilities  addresses  the  standards 
for  accepting  residual  (nou  hazardous) 
waste. 

This  same  commenter  requested  that 
PADER  be  directed  to  conduct  research 
on  ash  treatment  options.  This  is 
beyond  the  requirements  of  40  CFR  part 
258.  The  commenter  further  suggested 
that  MSW  wastes  be  disposed  of  in 
dedicated  landfill  areas  to  facilitate 
possible  future  landfill  reclamation. 
This  is  also  not  required  by  40  CFR  part 
258.  PADER  has  taken  significant  steps 
to  prevent  landfill  disposal  of 
recyclables,  batteries,  and  yard  waste. 
They  also  require  facilities  to  keep 
records  on  where  and  when  waste  is 
disposed  so  reclamation  may  be  easier 
in  the  future. 

A  commenter  criticized 
Pennsylvania's  implementation  of 
financial  assurance  requirements  under 
the  Ptmnsylvania  Municipal  Authorities 
Act,  and  requested  that  EPA  withhold 
final  program  approval  until  the 
Commonwealth  prepares  an  approved 
plan  for  correcting  their  current 
procedures.  The  MSW  requirements  m 
Pennsylvania,  including  the  financial 
asisurance  requirements,  are 
administered  by  P.ADER  through  the 
Solid  Waste  Management  Act,  the 
Municipal  Waste  Planning,  Rec  ytling 
and  Waste  Reduction  Ac!,  and  the 
municipal  waste  regulations,  rather  than 
the  Manic  pal  Aulhorities  Act.  P.ADERs 
authority  requires  the  peiniit  applicant 
to  huve  the  appropriate  bonding  and 
^insurance  requirements  in  place  prior  to 
the  issuance  of  a  permit.  EPA  :>  satisfied 
that  IWDER's  existing  authm  .ties  .md 
procedures  fulfill  the  requir'-ments  of  40 
CFR  j..2rt  258,  subpart  G. 

A  c:immenter  suggested  thai  the 
addition  of  a  .'•equirement  to  add  a 
bentd.'-.ite  mat  underneath  the  secondarv 
liner  would  significantlv  improve  liner 
performance,  and  that  EPA  should 
thc^rcfore  require  this  statev.-Mle.  LPA 
disai^rres.  It  could  not  be  required 
unless  determined  to  be  needed  to  ij.eel 
eiihcM-  a  site-specific  performence 
standard,  or  a  statewide  .altern.itp  hnrr 


requirement.  While  this  has  not  been 
demonstrated  to  be  needed  for  PADER's 
double  synthetic  liner  system,  it  is  an 
option  for  permittees  to  evaluate  in 
performance  modeling. 

Two  commenters  objected  to  routine 
sampling  of  Appendix  II  parameters  in 
leachate  collected  from  the  leachate 
detection  system,  on  the  grounds  that  it 
is  excessive  (costl\ )  and  goes  bevond 
the  intent  of  the  groundwater 
monitoring  .screening  process  in  40  CFR 
258.  PADER  agreed  that  the  detection 
zone  leachate  system  will  only  be 
routinely  monitored  for  the  Appendix  1 
parameters.  Appendix  II  analysis  is 
required  only  in  monitoring  wells,  and 
only  if  and  when  Appendix  I  criteria  are 
exceeded  in  those  wells. 

D.  Decision  * 

Taking  into  consideration  the  public 
comments  received  as  a  result  of  our 
tentative  determination,  and  revisions 
made  to  the  PADER  program  as  a  result 
thereof,  I  conclude  that  the 
Commonwealth  of  Pennsylvania's 
application  for  adequacy  determination 
meets  all  of  the  statutory  and  regulatory 
requirements  established  by  RCRA. 
Accordingly,  Pennsylvania  is  granted  a 
determination  of  adequacy  for  all 
portions  of  its  municipal  solid  waste 
permit  program. 

Section  4005(a)  of  RCRA  provides  that 
citizens  may  use  the  citizen  suit 
provisions  of  section  7002  of  RCRA  to 
enforce  the  Federal  MSWLF  criteria  m 
40  CFR  part  258  independent  of  anv 
.State/Tribal  enforcement  program.  As 
explained  in  the  preamble  to  the  final 
MSWLF  criteria,  EPA  expects  that  anv 
owner  or  operator  complying  with 
provisions  in  a  state/tribal  program 
approved  by  EPy\  should  be  considered 
to  be  in  compliance  with  the  Federal 
Criteria.  See  56  FR  50978,  50995 
(October  9,  1991). 

Today's  action  takes  effect  on  the  date 
of  publication.  EPA  believes  it  has  good 
cause  under  section  55.1(d)  of  the 
Administrative  Proceds.'re  Act,  5  US  C 
553(d),  to  put  this  action  into  effect  less 
ih.m  .'JO  days  afier  pu'-jlicalion  in  the 
Federal  Register  All  of  the 
requirements  and  obligations  in 
Pennsylvania's  program  are  turn  ■•,!iy  in 
effect  as  a  matter-cf  Coinmonwedi'th  law. 
EPA's  action  today  does  not  impose  anv 
new  requirements  with  which  the 
regulated  comr.iunity  must  beghi  to 
comply,  nor  do  tiase  rpquirements 
become  enforceable  by  EPA  as  fed'-r.-J 
law.  Consequently,  EPA  tioes  not  f!  •<)  / 
necessary  to  gi\  e  noti(,e  prior  to  rr.hr 
its  approval  effective. 
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The  Office  of  Management  and  Budget 
has  exempted  this  notice  from  the 
requirements  of  section  6  of  Executive 
Order  12866. 

Certification  Under  the  Regulatory 
Flexibility  Act 

Pursuant  to  the  provisions  of  5  U.S.C. 
605(b).  I  hereby  certify  that  this 
approval  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  It  does  not 
impose  any  new  burdens  on  small 
entities.  This  notice,  therefore,  does  not 
require  a  regulatory  flexibility  analysis. 

Authority:  This  notice  is  issued  under  the    ' 
authority  of  sections  2002.  4005  and  4010(c) 
of  the  Sohd  Waste  Disposal  Act.  as  amended; 
42  U.S.C.  6912,  6945  and  6949(a)(c). 

Dated:  June  1,  1994. 
Peter  I{.  Kostmayer, 
Regional  Administrator. 
[FR  Doc.  94-14070  Filed  6-8-94:  8:45  am] 

BILLING  COOe  6560-50-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

[Report  No.  2014] 

Petitions  for  Reconsideration  of 
Actions  in  Rulemaking  Proceedings 

June  2, 1994. 

Petition  for  reconsideration  has  been 
filed  in  the  Commission  rulemaking 
proceedings  listed  in  this  Public  Notice 
and  published  pursuant  to  47  CFR 
1.429(e).  The  full  text  of  this  document 
is  available  for  viewing  and  copying  in 
room  239, 1919  M  Street,  NVV., 
Washington,  DC  or  may  be  purchased 
from  the  Commission's  copy  contractor 
ITS,  Inc.  (202)  857-3800.  Oppositions  to 
this  petition  must  be  filed  June  24. 1994. 
See  §  1.4(b)(1)  of  the  Commission's  rules 
(47  CFR  1.4(b)(1)).  RepHes  to  an 
opposition  must  be  filed  within  10  days 
after  the  time  for  filing  oppositions  has 
e.xpired. 

Subject:  Amendment  of  part  97  of  the 
Commission's  Rules  Concerning 
Message  Forwarding  Systems  in  the 
Amateur  Service.  (PR  Docket  No. 
93-85,  RM  Nos.  7649,  7669.  7675, 
7676, 7681,  7904) 
Number  of  Petitions  Filed:  1 . 

Federal  Communications  Commission. 

William  F.  Caton, 

Acting  Secretary. 

|FR  Doc.  94-14017  Filed  6-8-94:  8:45  am) 

BILLING  CODE  6712-01-M 


GENERAL  SERVICES 
ADMINISTRATION 

Public  Buildings  Service 

Proposed  United  States  Courthouse- 
Federal  Building,  City  of  Sacramento, 
CA;  Notice  of  Availability  for  a  Final 
Environmental  Impact  Statement 

The  U.S.  General  Services 
Administration  (GSA)  hereby  gives 
notice  that  a  Final  Environmental 
Impact  Statement  (FEIS)  has  been 
prepared  in  accordance  with  the 
National  Environmental  Policy  Act 
(NEPA)  for  a  new  U.S.  Courthouse- 
Federal  Building  within  the  downtown 
area  of  the  City  of  Sacramento, 
California.  The  site  is  bordered  by  H 
Street  to  the  North.  I  Street  to  the  South. 
5th  Street  to  the  West,  and  6th  Street  to 
the  East. 

The  FEIS  is  on  file  and  may  be 
obtained  from  U.S.  General  Services 
Administration.  Region  9,  Attn:  Lou 
Lopez,  Public  Buildings  Service. 
Planning  Staff  (9PL).  525  Market  Street, 
35th  Floor.  San  Francisco.  California 
94105-2799  ((415)  744-5253).  A  limited 
number  of  copies  of  the  FEIS  are 
available  to  fill  single  copy  requests. 
Loan  copies  of  the  FEIS  are  available  for 
review  at  the  GSA  Sacramento  Field 
Office.  650  Capitol  Mall,  suite-5515, 
Sacramento.  California. 

Written  comments  on  the  FEIS  should 
be  sent  no  later  than  Monday.  July  11. 
1994  to  Lou  Lopez  at  the  above  listed 
address. 

Dated:  May  31. 1994. 
Aki  K.  Nakao. 

Acting  Regional  Administrator  (9A). 
[FR  Doc.  94-14042  Filed  6-8-94;  8:45  am) 
BILLING  COOE  6820-23-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  the  Secretary 

[GN  #2252] 

Hearing  Procedures  for  Scientific 
Misconduct 

"AGENCY:  Office  of  the  Secretary.  HHS. 
ACTION:  Notice. 

SUMMARY:  The  Office  of  Research 
Integrity  (ORI)  is  publisliing  the  revised 
Guidelines  for  Hearings  Before  the 
Research  Integrity  Adjudications  Panel 
of  the  Departmental  Appeals  Board 
(DAB).  Publication  is  intended  to 
provide  notice  to  the  scientific 
community  and  the  general  public  of 
the  procedures  followed  by  the  DAB. 
based  on  their  experience  and 


applicable  legal  principles,  on 
conducting  hearings  on  ORI  findings  of 
scientific  misconduct.  These  hearings 
are  provided  upon  the  request  of  the 
accused  scientist  and  are  made  available 
for  scientists  who  receive  or  apply  for 
Public  Health  Service  (PHS)  support 
under  grants,  contracts,  or  cooperative 
agreements  or  who  conduct  research  in 
PHS  laboratories.  The  availability  of 
hearings  was  first  announced  by  ORI  in 
November  1992.  See  57  FR  53125.  Nov. 
6,  1992.  These  Guidelines  were  revised 
by  the  DAB  on  May  5.  1994.  and  will 
apply  to  any  request  for  a  hearing  that 
occurs  after  the  date  of  publication. 
They  are  published  below. 
FOR  FURTHER  INFORMATION  CONTACT: 
Director.  Division  of  Policy  and 
Education,  Office  of  Research  Integrity. 
5515  Security  Lane.  Rockville.  MD 
20852.  (301)443-5300. 
Lyle  W.  Bivens. 
Director.  Office  of  Research  Integrity. 

Departmental  Appeals  Board 
Guidelines.  Hearings  Before  the 
Research  Integrity  Adjudications  Panel 

/.  What  These  Guidelines  Are  for  and 
How  To  Get  More  Information 

These  guidelines  will  help  you 
understand  how  to  proceed  before  the 
Research  Integrity  Adjudications  Panel, 
which  is  part  of  the  Departmental 
Appeals  Board  in  the  Office  of  the 
Secretary  of  HHS.  The  Board  may 
modify  these  guidelines  to  fit  the  needs 
of  a  particular  case.  In  all  cases,  our 
objective  is  to  fairly  and  promptly 
develop  and  consider  a  complete  record 
of  relevant  and  material  evidence  so  that 
we  can  issue  a  sound  decision. 

These  guidelines  are  intended  for  use 
in  cases  where  HHS  (through  the  Office 
of  Research  Integrity  of  the  Pubfic 
Health  Service  or  the  Deputy  Assistant 
Secretary  for  Grants  and  Acquisition 
Management)  proposes  debarment  or 
other  administrative  actions  for 
scientific  misconduct. 

Below,  we  use  the  term  "Respondent" 
to  mean  the  person  or  organization 
which  received  a  notice  of  proposed 
findings  of  scientific  misconduct  from 
HHS.  The  Respondent  and  HHS  are  the 
"parties"  in  the  case. 

Soon  after  a  case  is  docketed  at  the 
Board,  we  will  inform  the  parties  of  the 
name  of  a  Board  staff  attorney  who  can 
respond  to  questions  about  procedures 
for  the  case.  If  you  have  general 
questions,  there  is  a  contact  listed  at  the 
end  of  these  guidelines. 

//.  Hon-  the  Review  Process  Starts:  Time 
Limits 

HHS  provides  written  notice  to  the 
Respondent  of  proposed  findings  of 
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///.  Hon  the  Dispute  Is  E 
What  the  Respondent's  He 
Must  Include 
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Adjudications  Panel  which  will  hear 
and  decide  the  case.  The  Panel  is 
assisted  by  a  staff  attorney  who  also 
fimctions  as  the  parties'  contact  for 
questions  about  case  status  and 
procedures.  The  Presiding  Panel 
Member  chairs  the  Panel,  sets 
procedures,  presides  at  the  preliminary 
conference  and  the  hearing,  and 
generally  leads  development  of  the  t.,ise. 

Dpon  request  of  either  party,  one  of 
the  other  two  Panel  Members  for  the 
case  will  be  a  scientist  or  other  expert 
from  outside  the  board.  This  req>iest 
should  be  timely  made  in  order  10  avoid 
any  delay  in  these  proceedings. 

Only  unbiased  and  disintpres:c(i 
experts  will  be  appointed. 

v.  Acknowledgement  of  Request  for 
Hearing 

The  Presiding  Panel  Memlier  will 
send  the  parties  a  written  imrii  e  that  -.ve 
received  the  hearing  reque;>,.  This 
acknowledgment  will  describe  the  next 
steps  and  may  include  special 
information  (such  as  earlier  Board 
decisions  which  may  be  relevant)  or 
requests  for  clarification.  The 
acknowledgment  will  tell  HHS  to 
promptly  notify  the  Presiding  Panel 
Member  and  the  Respondent  of  the 
name,  address  and  telephone  number  of 
HHS's  representative. 

The  acknowledgment  also  will 
tentatively  schedule  the  preliminarv 
conference  (see  VI  below),  usually  for  a 
date  and  time  within  two  weeks  of  the 
acknowledgment.  The  date  and  time  are 
tentative.  Please  advise  the  Board  staff 
attorney  immediately  whether  the 
proposed  date  and  time  are  convenient 
and  what  telephone  number  we  should 
use.  Note  that  we  will  not  permit  any 
substantial  delay,  so  that  if  the  date  is 
inconvenient,  a  party  generally  should 
request  a  postponement  of  no  more  than 
a  few  days. 

VI.  Preliminary  Conference 

The  next  step  is  the  preliminary 
conference,  which  is  designed  for  the 
Presiding  Panel  Member  to  discuss 
scheduling  and  other  matters  with  the 
parties.  Generally,  this  conference  is 
conducted  by  telephone.  The  parties 
should  be  prepared  to  discuss  anything 
that  will  enable  the  case  to  proceed 
fairly  and  efficiently,  including:  (1) 
Whether  HHS  has  sufficiently  defined 
the  findings  to  which  the  Respondent 
must  respond;  (2)  what  documents,  if 
any.  should  be  submitted  by  whom  and 
deadlines  for  submission;  (3)  the  date, 
location  and  anticipated  length  of  the 
hearing;  (4)  who  the  parties'  witnesses 
will  be  and  the  general  nature  of  their 
proposed  testimony;  (5)  specification  of 
disputes  of  fact  and  their  materiality  to 


the  findings  of  scientific  misconduct;  (6) 
whether  there  is  any  need  for  briefing  of 
issues  prior  to  hearing;  (7)  simplif>'ing. 
narrowing  and  clarifying  issues;  (8) 
stipulations  or  admissions  of 
undisputed  facts,  authenticity  of 
documents,  admissibility  of  documents, 
and  qualifications  of  expert  witnesses; 
and  (9)  any  other  matter  which  the 
Presiding  Panel  Member  finds  it 
appropriate  to  discuss. 

The  conference  w  ill  be  audiotaped.  At 
the  end  of  the  conference,  after 
consulting  the  parties,  the  Presiding 
Panel  Member  will  decide  how  the 
results  of  the  conference  will  be  noted 
for  the  record  (for  example,  we  may 
keep  a  copy  of  the  tape  in  the  record  or 
summarize  the  results  of  the  conference 
in  a  written  document  kept  in  the 
record). 

VII.  The  Right  To  A  Hearing:  Waiver 

The  Respondent  is  entitled  to  an  in- 
person  hearing. 

The  Respondent  may  choose  to  waive 
his  or  her  right  to  an  in-person  hearing 
so  that  the  Panel  will  review  and  decide 
the  case  on  the  basis  of  the  written 
record  (including  briefs  and  documents 
which  both  parties  would  be  allowed  to 
submit).  This  review  may  be 
accompanied  by  oral  presentation  by 
telephone. 

If  the  Respondent  chooses  to  proceed 
this  way.  the  Presiding  Panel  Member 
will  ask  whether  the  HHS  representative 
agrees  to  dispense  with  an  in-person 
hearing  (since  HHS  may  have  witnesses 
it  wishes  to  present).  Even  if  both 
parties  agree  to  a  review  on  the  written 
record,  the  Presiding  Panel  Member  may 
require  the  parties  to  participate  in  a 
telephone  conference  to  respond  to 
questions  about  issues  in  the  case. 

17//.  Hearing  Procedures 

The  Presiding  Panel  Member  will 
determine  the  place  and  time  of  the 
hearing  after  consulting  the  parties  in 
the  preliminary  conference  (see  VI 
above).  Generally,  hearings  are  set  at  a 
site  which  is  most  convenient  for  the 
largest  number  of  participants  and 
which  has  appropriate  facilities. 

The  Presiding  Panel  Member  will 
preside  at  the  hearing.  Other  Panel 
Members  will  attend  as  much  of  the 
hearing  as  the  Members  decide  among 
themselves;  all  Members,  of  course,  will 
have  full  access  to  the  transcript  of  the 
hearing  and  the  rest  of  the  record.  The 
hearings  will  be  as  informed  as 
reasonably  possible,  consistent  with  the 
need  to  establish  an  orderly  record. 
There  are  no  formal  rules  of  evidence 
applicable;  hovvever.  the  Presiding 
Panel  Member  may  refer  to  the  Federal 
Rules  of  Evidence  for  guidance. 


The  Presiding  Panel  Member 
generally  will  admit  documents  and 
testimony  into  the  record  unless  clearlv 
irrelevant,  immaterial  or  undulv 
repetitious,  so  the  parties  should  avoid 
frequent  objections  to  questions  and 
rlocuments. 

The  HHS  written  notice,  any  report 
(or  part  of  a  report.)  relied  on  in  the 
notice,  and  the  Respondent's  hearing 
request  will  be  included  in  the  record  in 
tiny  scientific  misconduct  hearing.  Thev 
do  not  themselves  constitute  evidence, 
but  frame  the  dispute:  the  notice  and 
report  may  also  contain  findings  which 
are  considered  admitted  because  not 
disputed  in  the  hearing  request.  (See 
section  III  above).  The  Respondent 
should  not  consider  the  written  notice 
and  report  to  be  a  comprehensive 
summary  of  all  the  evidence  that  HHS 
may  present  at  a  hearing.  HHS  may 
present  other  relevant  evidence  at  the 
hearing  if  HHS  identifies  it  in  a  timely 
manner  and  no  later  than  its  final 
witness  and  exhibit  list  (which 
generally  is  submitted  at  least  30  days 
prior  to  the  hearing),  according  to  the 
procedures  set  by  the  Presiding  Panel 
Member. 

Both  parties  may  make  opening  and 
closing  statements,  may  present 
witnesses  as  agreed  upon  in  the 
prehearing  conference  and  may  cross 
examine  opposing  witnesses.  The  Panel 
Members  may  ask  questions  as  well. 
Witnesses  will  be  warned  that  any  false 
statement  may  be  a  basis  for  criminal 
prosecution 

Hearing?      ■  open  to  the  public. 
Generally,        'vilnesses'  presence  in 
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IX.Post-  Biiefing 
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hearing  de  whether  post- 
hearing  1  be  allowed  or 
requiref  set  deadlines  for 
briefinj^ 

.V.  The  I  'cision 

Genc'  'anel  will  complete  its 

review  ,  u  wTitt^  decision 

within  ler  the  last  action  in 
the  proc 

Tne  F  dsion  will  be  the  final 

agency  remedies  specific  to 
the  Pub  Service  (such  as 

prchihiii  ice  on  advisory 


committees,  boards  or  peer  re\  iew 
groups).  On  debarment  under  45  CFR 
part  76  and  48  CFR  9.4  and  [\mA.  the 
Panel's  decision  will  be  a 
recommendation  to  the  Deputy 
Assistant  Secretary  for  Grants  and 
Acquisition  Management  (DASGAM). 
who  generally  will  make  a  final  decision 
within  thirty  days  of  the  Panel 
recommendation.  DASGAM  may  reject 
findings  of  fact  which  form  the  basis  for 
the  Panel  decision  only  if  D.ASGAM 
determines  them  to  be  arbitrarv  and 
capricious  or  clearly  erroneous. 

.\7.  Burden  of  Proof 

HHS  must  always  prove  scientific 
misconduct  by  a  preponderance  of  the 
evidence. 

AY/  Suhmitting  Material  to  Panel. 
Contacts  With  Panel 

Whenever  a  party  submits  anything  to 
the  Panel,  that  party  must  include  a 
statement  tliat  he  or  she  has  at  the  same 
time  given  a  copy  to  the  other  partv. 

Time  limits  for  filing  briefs  and 
documents  will  be  set  by  the  Presiding 
Pane!  Member.  Calculating  filing 
deadlines  is  done  in  the  same  manner 
as  for  the  request  for  hearing  (see  II 
above). 

No  party  may  engage  in  any  ex  parte 
contact  with  Panel  Members  or  any 
other  Board  staff.  This  means  that  you 
must  never  provide  v^ritten  materials  to 
the  Panel  without  tiving  a  copv  to  the 
other  party,  and  y     must  never 
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provision  on  ex 
d  in  the  Board's 
45  CFR  16.17). 
'ed  to  the  Panel 
der  these 
cd  public 
-!osed  to  any 
•ecord.  See  58 


Trough  the 
may  exercise 

ority  to  take 
lel  deem 
■ete,  and 
•f  the  case.  For 
'  refer  to  45  CFR 
)  CFR  16.13). 


lember  may 
information 


which  the  Presiding  Panel  Member 
determines  may  be  directly  relevant  and 
material  to  dispositive  issues  in  the  case 
and  likely  to  be  important  to  a  sound 
decision.  Failure  of  a  party  to  comply 
with  such  an  order  may  result  in  the 
panel  drawing  a  negative  inference  from 
the  failure  (that  is,  the  panel  may 
assume  that  the  evidence  would 
substantiate  the  proposition  for  which 
the  evidence  was  sought).  The 
Respondent  may  also  have  rights  to 
certain  information  under  the  Freedom 
of  Information  Act,  but  this  is 
independent  of  the  process  in  these 
guidelines. 
•         •        *        »        * 

Questions?  If  you  have  any  que.sticms 
about  these  procedures,  call  Andrea  M. 
Selzer.  Senior  Attorney,  at  202/690- 
6012.  In  her  absence,  please  call  the 
Departmental  Appeals  Board  at  202/ 
690-5501  and  ask  for  assistance  with 
the  Research  Integrity  Adjudications 
Panel  guidelines. 

Issuance:  September  30,  1992, 
Revised:  May  5.  1094. 
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Centers  for  Disease  Control  and 
Prevention 
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Coopera'i'  ireements  for  Active 
Varicella  r     .    ilance  and 
Epidemic    . .":  -Studies 

Introduct 

The  Cei  or  Disease  Control  and 

Preventici  C)  announces  tne 
availabilii      •    seal  year  (FY)  1994 

funds  for  ram  for  competitive 

cooperati  •  ement  applications  to 

conduct  ■  ince  and  case 

investig&  ;  r  varicella  disease 

(chicken  .  nds  will  be  provided  to 

conduct  rveillance  and 

epidemi  idies  to  monitor 

disease'  or  to  licensure  of 

varicellr  and  continuing  for  a 

periods  oe  licensure. 

The  P  .  !th  Ser\ice  (PHS)  is 

commit  eving  the  health 

promot  -ease  prevention 

objecti'    -  Ithy  People  2000,"  a 

PHS-lC'  ctivity  to  reduce 

morbid  rtality  and  to  improve 

the  qua  This  announcement 

is  relat;  lority  areas  of 

immun  ■  infectious  diseases, 

and  sur  nd  data  systems.  (For 

orderin .  "Healthy  People 

2000."  '  ion  "Where  to  Obtain 

Addition  lation.") 
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Authority 

This  program  isaiithori  ml  uiKK^r 
scf  lions  301(a)  nnd  317(k]  3)  of  tho 
IViblic  Health  Sorvirn  Art  142  MS.C. 
241(a).  247b  (k1|3)l. 

Smoke-Frce  Workplace 

The  Public  Health  Sirvi 
oiicoiiriigcs  all  grant  n  i.ipi 
provi(}o  a  smoko-free  vvorl 
promote  the  non-iiso  of  i.li 
proline's.  This  is  i  nnsisU;; 
I'fJS  mission  !o  piotecl  :mv 
physi*  id  and  mt-nt.;!  boiih'l 
Aint-rii.in  peopl<(. 

Kligibltt  Applicants 

Eligible  ,jpplir.iint.s  for  tf 
nTQ  the  official  Strife  and  Ui 
hi;alih  p^encies.  To  f  nsurp 
vaiiditv.  these  survi  illanct 
have  pooidations  of  at  leas 
provide  if  .sufficient  nuiiib* 
c:;)ses  e.;;(  h  yr-ar  during  the 
period  of  dei  lining  vari(  el 
aft»;r  vaccine  licensure  and 
wide  use  of  the  vaccine  in 

Availability  of  Funds 

Approxitiiatf:!-.  S.'OO  OfU) 

in  FY  19'J4  to  fun<l  2  to  4  c. 

agreements.  It  is  expected 

aver-ige  awarfl  will  be  $165 

frr.ni  SIOO.OCO  to  $250,000 

expci  l»!d  that  awards  will 

f;i)out  August  1.5.  1994.  and 

mad'!  for  a  12-nionth  bu(i^;e 

within  a  project  period  of  u 

landing  estimates  may  van 

sub|«Tt  lot  hange.  Continua 

within  the-  project  pencd  w 

on  the  ba.s!:;  of  .satisfactory  j 

the?  availability  nf  fun<ls.  Th 

malcning  or  cost  parti<;ipoti 

rf;fjuirements:  however,  the 

anfii.ipoted  contribution  to  i 

i)-rigra:T!  costs,  if  any.  shoul 

provided  (.n  the  application 

awarded  under  this  ronpera 

agreement  cannot  be  used  ti 

•  :\isting  .State  nxpendilures 


ivstcm  Id 
.1. 


(Mijer.tives 

1.  To  e;itablish  a  rf[)f)rT;!.>g 
uc  curat«Iy  define  the  ImsoI;; 
j;;id  cpideinioiogical  profile  fcf  varicella 
disc;  .se  prior  to  Ij.'.onsiii!;  Hr:|  v.irin  um 
cTv-.-Jriceih  varcinr-. 

2.  To mai.'itain  and  exj 


■>i.j 


r.  jic.iif.;^  r.y.ste.m  toi.bt: 
fir  a  p'.-iiod  of  iimc  .-jlter  var-: 
lit  «>-^.';ure  in  ord  !r  to  IiJentif 
cccu-rrrif;  in  thn  .:pidor-iiijlf 
v,;;'icll.i  ds.i  n.Miit  of  vact  i 
nr:d  to  asre;iain  the  i:r.inui-, 
vt  lies  of  ca.ses  and  rvaluare 
<!er.u>graphic  and  cr'iiical  p 
v.'!  I  !i;.-.ttMl  ii'id  unvnc:  inatc 


,e  slidjig.'y 

Its  to 
>la(.H  and 
!»>bac(o 

with  the 

a('\an<.e  the 

of  th<' 


s  program 
:ai  public 
s!alisti(.;d 
areas  leust 
100.000  to 
of  varif;cila 
ntit  inatffl 
I  inf:ifleni;e 
f^xpect«:d 
ulilren 


is  available 
operalive 

Ih.; 
000.  ranging 
It  is 

'in  on  or 
will  be 

p'.'riod 

to  ,S  years, 
and  are 
ion  awards 
II  be  made 

ogr'iss  and 
;r;;  a.-e  no 
n 

ipplirauts 
-,<■■  overall 

be 

Funtis 
i\'e 

suiiplanl 
1  tiiis  an;a 


t  lat 
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Purpose 

The  purpose  of  these  cooperative 
agnvments  is  to  provide  assistance  to 
Mdccted  .State,  city,  or  locid  areas  in 
developing,  maintaining  ami  evaluating 
ajtive  surveillance  systems  that  w  ill 
provide  (1)  age-,  gender-,  race-,  and 
ethn;c:ity-sp3cific  incidence  and  clinical 
informaficn  on  cases  of  varicella  disea.se 
pri»>r  to  or  at  the  limt;  of  licensuie  of 
varicella  vaccine  in  a  defined 
population:  and  (2)  siniiliu  information 
in  addition  to  imniuniz-iiion  status  of 
f  ases  following  licensure  of  varii  I'ila 
v.ii  c  ine. 

Pir>gram  Requirements 

In  condii'.ting  the  ;«;i;viti,s  lo  achieve 
the  purpose  of  this  program,  the 
rcf  ipienf  will  be  responsible  for  the 
activities  listed  undi;r  Item  A.  ((Recipient 
Activities)  and  CDC  will  h.  n-sponsible 
for  the  activities  listed  unti.T  Hem  B    . 
(CDC  Activities).  The  application 
should  be  presented  in  a  manner  that 
demonstrates  the  applii  ant's  ability  lo 
address  the  proposed  adivitios  in  a 
collaborative  manner  wiih  ( J)C 

A.  Ih\:ipknt  Activitii', 

1.  Survey  and  lie.scribe  tin- 
demography  of  health  t  am  providers, 
physicians,  schools,  and  institutions 
within  the  surveiilanco  area  or 
population  understudy  and  identify 
appropriate  reporting  and  sampling 
units  for  .surveillance  and  epiilemio!f«'!c 
studies. 

2.  Establish  maintain,  antl  evahjate 
an  active  surveil!ar'f:e  sy.ste.n  with  the 
tapscity  to  monitor  vari(;ella  dis(!sse 
trends  in  a  well-defined  population  and 
to  idt^ntify  changes  in  disease  incidence 
and  prevalence  as  a  res.dt  .,f  the  use  of 
varjt:ell3  vac/:ine 

3.  Using  this  f^'t'tvn  suu'eillanf  e 
systiim,  collect,  analyze  and  disseminate 
infoimation  that  should  int:hide  age-, 
gi  Mder-  ar.d  rei:c-  and  ethnicity  spew  ific 
incitience  of  varicella  diju.a,se;  ilinical 
d,.ta  on  n!por;»\)  atscs  thril  iiirhid':  the 
types  of  coinpIication.i,  rates  of 
ho.spiiali/.,'.tio;i,  liingths  of  stay.  a..d  use 


t)f 


se.oioglc  t  isli  to  coufin.j  the 


mf  i  !:  .nee     diagncois  nf  VGiicrJb;  d;.'tiu;ti...T  .,! 

ou:.'>ri;ak>;  and,  in  sclecind  samples  tif 
c.-scs.  incidcncfi  ofiilnei-s  in  hccsvhold 
I  oi!t;:c;s  and  infi(r:na:f;.'n  on  the  number 
of  sf.hool  days  Icjt  to  childicn  r.nd  work 
days  lost  oadidt  t^riticvtsaud  panaiis 
ofd  i!ur;.n  wi'h  vuricdhdis;.:;  e.  Su;:h 
in!"(.iin-.'!  j,v  will  Lively  r  n-ji.-o  i-i.-cifi.-. 
h:vo.!I'r.li  ,a  (hillow-up  oh:ach ' 
reptiif:.>u  <:aje  in  '.iiu  study  p.>puia:it.u). 
4.  FoiX'-.ving  lic.ii:  ur..  of;';-;  •v..c..i,u!, 
Ih^;  i.-niTi;rii2a{io:i  ^ratu.s  ■.fall  rt  p;  :!e,] 
«.;  '.!:-,  ir.cludirg  age  of  vaccinaiio.-i, 
other  vacc!:;(?s  sinndtaueof  dy 


thti 

.i!-:rd.i-a 

t.h..ii;,v:,' 

of 
?  u:^agc. 
■;'Ion 
le 
(■Icsc.f 

ililSIrS. 


administered,  etc.,  should  be 
ascertained  in  addition  to  the 
information  obtained  prior  to  lictiusme. 
as  described  in  item  3  above.  With  wide 
use  of  the  vaccine,  it  is  anticip.^ted  th.it 
the  incidensre  of  varicella  disease  will  be 
rcdut  ed  (by  5U%-90%)  to  a  level  that 
will  perniif  the  collection  of  .more 
detailed  data  for  all  cases  (e.g., 
incideiifre  of  illness  in  house.hold 
contacts,  number  of  s(  hool  davs  lost  t;. 
children  and  work  days  lost  to  adu'.t 
patien's  nm]  parents  of  children  with 
v.iricel!a  disease,  risk  of  specifii; 
complications  and  clinical  course  ol 
disease). 

5.  Participate  in  the  analysis  ol  tlafa 
writing  nf  reports  and  pR'sent.ition  of 
fintlings. 

The  timing  of  activities  following  th. 
establishment  of  an  active  survtuH.inti- 
system  will  depend  on  when  the 
vaccine  is  lii  ensed  and  how  quickly 
populations  become  vaccinated. 
Pending  the  availability  of  funds, 
rec  ipients  may  be  requested  to  perform 
the  following  adtiitional  at  tiviiis's: 

1.  Compa,-^  tren.ds  in  inrideu'i-  aiir) 
the  epidemiology  of  varicella  before  auti 
after  licensure  of  varicella  vaccine. 

a.  Thi"^.  should  intludc,  but  not  be 
limited  to,  rates  of  disease  specific  f-T 
age.  .sex.  race  nml  ethnicity,  and  if 
feasible,  other  demographic 
characterislii  s  such  as  sticioeconouiit 
status. 

b.  Detcriniiif;  the  relative  impact  of 
vaccine  use  with  respect  to  nge-spt  cif:i 
rates  of  complications  and 
hospit,iIization. 

2.  Ascertain  the  i;iiniuniz.ition  .vJ..tu.s 
of  cases  i-nd  evalu<il';  the*  demographic 
and  clinical  characteristics  of 
vaccinateti  and  uuvaixiii.ited  cas(,->. 

3.  Evaluate  the  surveillince  system  f  m 
the  purpose  of  rccomnifinding  niedjod/. 
that  ran  he  us,ed  to  cnhant.e  n.nn'ohal 
surveillance. 

fi.  Ct^nters  for  Dhfime  Control  and 
Prcvrntion  (CIXS)  Artivitiaf; 

1.  Provide  tctrhiucal  .?ss:  .fance  in  th" 
design  and  execution  of  the  p.-ujtx.t. 

2:  Provide  assistance  lo  rtx.jjsienls 
regarding  dt;velt;prni,i.t  and 
in-p;  .'in-j.'itation  ofiii  survtiljance 
acti  vines,  data  collection  ni(fiht;d.j 
in;  lydi;;-,  (H. ')  ii;vfc::tigit),Mi  f. ,r.K3,  unM 
analysis  f:fd;f.i. 

3.  Asi,ist  in  \hr.  ('>••. ulcpm,  c;j  a,..  I 
implei/ii.-nt..-iei)  t  f  d:.;.3  muiagn.'nont 
p..'xcs:-e5.  inc!  jif^iw;;  dcve]£;pn«i,iJ  ci" 
cfnipctor  pro.;n.!j.s  for  d.fa  enfry  ...d 
iruerin;  analyse-. 

4.  P;:rtit:ip«;r;i.i  J?iO  ana!}  v^s  .^dji:; 
v.riting  of  rs  ports,  precrntntitm  an<I 
puidic.stion  of  fir.i-ings,  and 
ilcviilopuieiii  and  di:;seminatioii  tif 


ii'.forniation  to  pnhanct;  luitionnl 
>urv«;illance. 

Review  and  Evaluation  Criteria 

■I   •:i!tiul  Application 

\pp!if  ations  will  he  N:vi«:v.r'(I  i-jid 
•v.ihiatjd  according  to  thi;  followi'iy 
■•■ighted  criteria: 
1.  Th'j  appliciint's  u;idfrhtrindir,g  ct 
.  .'ji  •  purpose  of  the  pn.posrd  activ  ity  u'.d 
■!•.'■?  f'Me^ibl'tty  oiaixomplisiiir.g  \h<- 
'■!':'-!r.«:s  dnscribod.  (K)",.) 
J.  The  extent  to  v  hich  bai  kgrnumi 
.t-JiT.i,  tion  and  other  <la;a  (!oim.n:)frari' 
••  :?  -bM  applicant  lias  theapprf -priito 
.-  iiniz-itionol  sirnctr.rn.  ■idiiiinistr'tU^'v 
.-.iport.  nrid  .ibility  to  a(:r>!ss 

'<.  '['he  adequdcy  (>f  ;l;c  (ii'scnptic;'.  nt 
,:ppropriat(?  pian.  and  the  fxtVm  to 
•...1  ii  ;hf!S<<  proposed  sonrcfis  of  ca;?! 
.■.■iK.irs  Hill  ci'surf;  an  adcquau?  ha;iip!c 
-:;>;  ;'.nu  repn;i:fjntativeni;ss  tjf 
populations  at  risk  for  vdricclla  !«. 
•  :iu;v  that  thoopideniiolf^gic  ariah. -.i.s 
:  &.J  imparl  of  \'ari(.i;lla  vact  in.?,  and 
'r,<>  KssessiKKnt  of  rasrs  with  re^pt'ct  to 
*.;•. I, illation  status  will  bo  appropriate 
i.ui  .staJisticaliy  valid.  (15','o)  •   " 

4. 1  he  adequacy  of  the  plan  for    • 
-.^auiiihing  the  active  survoillan;..- 
-.y-t'eni  described  under  recipit-nt 
u.tiyities  and  suppnrtinj^  ovidenc.'*  !h-.!t 
''u-  applicant  can  irriplenient  dnd 
:;   :::"t  lin  these  syilems.  (25"<:) 

")  Th,;  extent  lo  which  the  applicant 
d"!uonslrates  capacity  for  tiineiv  acr>:-,^ 
to  public  health  surveillance  di  ta  from 
"::  ■  luriidiction  or  area  under  studv.  .-wi 
■  ^  -.[jacity  to  iiUegrate  futur.- 
-   :v.;i!lan<:e  activities  into  •;\i'-;iiii^ 
::. alliance  systems.  {15"f.) 
ti.  'i'he  dc!i',ree  to  which  the  prop^isf.-t 
'liij.ictives  are  specific,  nieascnible, 
ti.Tuvphased.  and  consistent  with  the 
''.'fined  purpose  of  this  program.  ,\va\ 
\:\-:  quality  of  the  methods  and 
instruments  to  ^>i  used  to  evakiatf  th.' 
program.  (IS"'.:) 

7.  The  qualifications,  including 
tr.iining  end  experience,  of  projf'ct 
[I'^rsonnel  and  the  projected  level  of 
►•ffort  by  each  toward  accomplishment 
•'f  the  oroposed  activities.  (10%) 

In  addition,  consideration  will  In; 
,t;r.-.;;i  to  the  extent  to  which  the  hudt^c; 
is  reasonable,  clearly  justifitjd,  and 
cons><lent  with  the  intended  u'^e  of 
cooperative  agreement  fur.ds. 

f/.  Continued  Funding 

Continuation  awards  within  Ih.e 
pn;ject  period  will  be  made  on  the  ha-.is 
(if  the  following  criteria: 

I.  The  degree  to  which 
lucomplishments  in  the  prior  i»u(L;et 
period  show  that  the  applicant  is 
in'.f.!ting  its  objectives; 


2.  Tlir!  extent  to  which  objectives  ffir 
the  new  !  udget  period  are  consistrnit 
w:'!i  thff  purpose  of  the  cooperative 
ayfi'i'ment  and  are  specific.  mwi«;urabli'. 
and  time-phased. 

.{.  The  degree  to  which  the  proposed 
iiu'thcids  of  achieving  the  stated 
o')jo<tive;i  are  likeh  to  be  successful. 

<i.  The  adequacy  of  methods  and  p!.,;i.s 
!:i  e,alu._-tc!  prof^ran  activities. 

■').  The  extent  to  which  the  budget  is 
cli-arly  explained,  reasonable,  and 
consiittinl  with  the  intended  u-e  nf  ih- 
ci>  ipf-rative  a^reemont  }und>. 

Ksecuiive  Order  12372  Review 


■\ipii.-..iti;>ns  r.re  subject  tli 
In!«  rgiA  "r-:  .;^.'a!?3l  R.--.  iew  (if  i-. •.!,;] 
"  ■•■■'^ •\=^J^ned  b\  Lxecutivt 


:l 


ro;.',r.;m'i , 
Or  '..-r  12.J72.  This  order  sets  up  a 
s>  it;!;i  for  S?a!e  mid  local  reviinv  ut 
(j.'-opiis.Ht  Federal  assi^taiu:e 
apnlir.ations.  Applicants  shi.uld  cont.i.t 
thc^r  St.ite  Single  Poi:;t  of  Contact 
{.siT)C)  !.>  early  ns  possible  to  .-'iert  the;n 
to  prospective  applications  and  ret.eive 
■iny  necessary  instructions  on  the  State 
priiC(.-ss.  For  proposed  projects  ser\  Ing 
n;  're  than  one  State,  th.e  applicant  is 
ad;  ised  (o  contact  the  SI'CJC  of  each 
.-iffected  State.  A  current  list  of  SPO(\ 
is  included  in  the  application  kit  Jf 
Sl'OCs  have  any  State  recr.nmiend.-i'i.ins 
on  'ipplicdiionssubinUted  to  CDC.  thev 
slvidd  forward  them  to  the  CDG. 
At!  aiion:  Eliz:<br,;h  M.  Ta>  !or.  Giants 
M;i!!a<4emen;  Officer.  Procurement  and 
(Iran;  ;  Office,  2.'3  E.'.st  Paces  Ferry 
Ku  :d.  SE..  Mailstop  E-'.C.  .Atlanta. 
Orortjia  30  iO:l,  no  later  th m  60  days 
afiKr  the  application  de.';d!i;ie  date  Id: 
tils;  new  aivards.  The  {',i  mting  agency 
does  not  guarantee  to  "ace  om:nod;!te  or 
ev.pUiwi'"  fur  State  pror;ess 
ref;on:mendations  it  re'cives  aft'<r  thi' 
(!•:<■ 

Public  Health  Syste.ni  K«  porting 
Requirements 

This  program  is  not  suhj-.-ct  to  tiif 
Puljlii:  Health  System  R'-poptitig 
IJequir-Mne.'its. 

Catalog  of  Federal  Domestic  Assistance 
\unil)Cr 

The  Ciatalog  of  I'edtiral  I)(>;nestic 
.Assistance  Number  is  9.3.183, 
Immunization  Research,  Denu)nstration. 
Public  Information  and  Fducation. 
Training,  and  Clinical  Skills 
Improvement  Projects 

Other  Requirements 

I'aprr.vnrk  lit^duction  A(  t 

Projects  that  involve  the  collection  ol 
information  from  10  or  more  individuals 
and  funded  by  the  cooperative 
agreement  will  be  subject  to  revi(;w  b^ 
the  Office  of  Management  and  Biidtgci 


(OMH)  under  the  Paperwork  Reduction 
Act. 

.\ppiicdtion  Submission  and  Deadline 

Thi-  original  and  two  copies  of  the 
toinpletftd  application  Form  PHS-siii!- 
1  must  be  submitted  to  Elizabeth  M 
T.iyior.  Grants  Management  Officer. 
Procurement  and  Grants  Office,  Ceiiter-. 
for  Uisea.^e  Control  and  Prevention 
(CIX"-),  v-;5  Ea.st  Paces  Ferrv  Road.  .M:.. 
Ma::siop  E-IG,  At'anta.  Ct-or.ia  :<0.iO"i 
<■:;  or  ()efore  June  ;?0.  1<)'l4. 

Aj'.plicaiicns  will  he  trorsidered  t-t 
me  t  the  deadline  if  they  are: 

1    rU.'Ciiived  ';r.  or  ts'-fiire  the  stair'd 
•!i:.., '.line  date,  or, 

-:.  Sent  on  .'r  befj;,-,;  t!;e  deaii!.::e  ilat- 
and  n-.eivcd  infinie  foi  .subr;,;.-^i  -a  t'l 
the  iiideponJent  reUt  w  group. 
(.Applicants  must  re(juesi  a  legiblv  d.-j    I 
l:.S.  Po.--1j!  Service  postiuark  'To'j'a.:'. 
a  Itigibly  dated  r(ff:eipf  from  a 
coinmercit^l  carrier  or  ti:e  L'.S.  Post,!! 
S.-rvice.  Private  metered  po:;tma.'k.  Aid 
not  be  acceptable  proof  of  limilv 
mailing.) 

.Applications  which  do  not  m.>,'i  th.- 
critfiia  in  1.  or  2.  nbjve.  :ire  consid.  reu 
late  applications.  Fate  Hpp!ic:atior.s  will 
not  be  cf)nsidered  in  the  current 
compotitiun  and  will  (;<•  rtturned  tn  't;.' 
applicant. 

Where  Fo  Obtain  .Additional 
Inlorniaticn 

A  compl-jie  program  de.-i<:ription. 
iiif  innation  on  application  procedunrs. 
an  application  package,  and  business 
management  teclinifa!  assisum'  e  may 
be  obtained  from  Eddie  I,.  Wilder. 
Senior  Grants  Managoi;^ent  Specialist. 
Procurement  and  Grants  Office.  Center-; 
for  Disease  Con'rni  and  i'revention 
(fifX:),  2:35  East  Paces  Ferry  Road.  W... 
Mailstop  E-lij.  Atlanta.  Georgia  tO  103. 
lel.phone  (40-1)  fi42-(>803. 

Programmatic  technical  .n.ssistance 
may  be  obtained  fro;n  Sandra  J.  Hoiuies. 
I'h.I).,  M.H.A.,  P/.edical  Epidt^miologist. 
Surveillance.  Investigation  and  Res'arch 
Branch,  National  Immunisation 
Program,  Centers  for  fjiscase  Control 
ami  Prevention  (CDC),  Mailstop  E-til, 
.Atlanta.  CHiorgia  ;i03:i;{,  telephonic  (40-4) 
<>;t9-a237. 

Please  refer  to  .Announcement 
Number  45.3  when  requesting 
information  and  submitting  an 
application  in  response  to  this  Requ.-st 
for  .Assistance. 

Potential  applicants- ma  v  obtain  a 
copy  of  'Healthy  People  2000"  (Full 
Report;  Stock  No.  017-001-00474-0)  or 

Healthy  People  2000"  (Summarv 
Report;  Stock  No.  017-001-00473-1). 
n!ferenc(!d  in  "Introduction."  through 
the  Superintendent  of  Documents. 
Caivernment  Printing  Olfice. 
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Washington.  DC  204n2-<).- 
(202)  783-.32.38. 

Djifd:  JuPK  3,  1Q>J4. 
{.adf-ne  H.  Newton, 

Ai  tuiii .-Is.sof  iaU^DiwLti>rf:)r 
and  Opinitir.nf:,  Centers  for  D 
cm!  Prrveniion  (CDC). 
\VK  Dcx    <»4-14n21  Filed  6-« 

EtLLWG  CODE  4165-18-P 


tii:\ii<:^t::i,tti)t 
•r.:.r  (A-ntrol 


Food  and  Drug  Adminlstrption 

Advisory  Committee  Meetjno: 
Amendrr.or.l  of  Notice 

AGENCY:  '  i  i.ii  a;""J  Dri;'^  ."MlJiii.'iisiiation, 

HMS. 

action:  ,\!>::(;.r. 

£iJM.V!ARY:  Thn  Frod  aud  Diic^ 
A'.Jniini  ,tmf;un  is  aiiuouiic  nf,  an 
i-.iiitrndni'  nt  to  tho  notice;  o  a  iiifiling  of 
Ih-  BI<.'k)  Pr<)du(.fs  Adv  iso 
(>Mu;iii:po.- which  is  sthod  lied  for  Juiif 
21  nnd  22. 19'.<4.  This  rr-ent  ng  v.a« 
itnnMur.ced  in  thp  Federa!  F  r^isfi  r  of 
.'•?.->•  2U,  TjO-?  {5«J  FK  2G50fi  .Tlu- 
air.rndnn'.nf  is  b»'i:?g  made  I  ;>  iiiiiniuncc 
Ihp  agrnda  for  Jam?  22,  V.i'3  \.  Thi^rn  ani 
no  (ithor  changns.  This  ame  idincnJ  will 

UK  'if  thn 


Ix'  annoiir.f  e({  at  tho brgir: 


i-fs-i  portion  of  the  incTti:-. 
rOR  FURTHER  !\FORWAT!ON 
I  ind.t  /\.  .'imf«l!wood.  (^n!» 
Biologies  tv;i!iialJon  m-.d  K 
(.HFM-Hnuj,  Food  and  Dni^ 
AdiHini.'tr>iti«>n.  1401  Uix.k, 
Ri  rkviiii?.  MU  20h52-144.H. 
{>:t)0. 

SUPPLEMENTARY  INFOMMATiCi? 
Federal  Kcyisfpr  of  May  20. 

ijn!;oi:-ii  <d  that  a  ir.f  rting  o 

f'nt(!iit;t.s  Atlvisory  CoiTiniit; 

hild  on  }itp.t>  21  an::  22,  IfiO 

2(.50?,  C'h.Kin  1.  the  ••^^7.^ 

c.'riy  onf.-jf  /  person"  anci  th 

("•mnitii-r  di'^cuF.sion"  port 

r .  I'tinj^  arp  ;ini?r!d'il  to  nw 

ivp,  nf  adding  end  cant- 

( >,i«:ii  t.oinjniiti-e  Ui  rfii-sion 

1""4.  8h.m.  to8:30?i.M.;opi 

Iv.ui;);;  8:30  «.;n.  to  9;.iU  a.i 

fiiibiii.  partit  ipctisin  dcN  n:; 

Ii  -jj;;  ttpcn  coin.'nitlfc  di.-^c 

a. 1.1.  tM  .5:H0  p.Fu.;  .spt'n  (o::;: 

dis(.iission,  ju-ip  22,  19'.>4.  8 

a.m.;  op:-!:  p., -Mir  m-aring.  « 

U:4S  a.m..  ii.ili'.s  puLlJi;  part 

iU:".s  not  last  that  Jong;  opt-n 

dis(.iiss;c.n.  'lAh  am.  to  1:30 

public.  hi-annf».  1:30  p.m.  to  ; 

unli'ss  ))»ih;:(  pirtjcipation  ri 

Ih.il  lony;  opr-n  r;oininiftt'o  di 

:i::tn  p.;a.  toH  p.m. 

H/f-n  i.O!nm,ltt-e  discussin 
21 .  1UU4,  the  rommittce  will 
an«l  provide  rtxommendatior 
pl.isni.i  colics  led  by  aphen;si 


u.^  i 


15.  ttlcj)honr 


C  WTACT 
■  fcr 
scirrli 


lir  J'ik*-, 
:<()  !-.'>;)•}- 

10'?H.  FDA 
tb.>  Blood 

!v.;..ddb; 

On  p.i'^0. 

(  "Opt  It 
in-^'t.f  th;s 
.I'V  foll'.iv.s. 
I  i  ptrson. 
);uio  21. 
n  pijhlu: 
I..  i.:;ih;.s 
i.is!  tli.t. 
;)on.  y.iQ 
.ittcc 

.  n).  loH:!5 
!.T  fi  i:;.  ?o 


;oininitte>i 
5. in.;  open 
:30  p.m.. 
x's  not  la.st 
.( iissicin. 

I.  t)n  Jiini' 
.iiscn.ss 
s  on 


particularly  with  regard  to  infrequent 
donations  of  different  frequencies,  and 
on  autologous  blood  donation,  and  in 
the  afternoon,  will  discu<«  and  provide 
re(;oniniendr.tions  on  red  cell  loss 
during  sourc-e  plasma  coller.fion  and 
plateietpheresis,  and  will  hear  an 
informational  summary  of  regulatory 
issues  concerning  s?em  cells.  On  June 
22.  1994,  the  committee  will  discuss 
anil  provide  recommendaJions  on  issues 
rt-l.itcd  to  s;<niple  collpttion  kits  laf  M'led 
for  detection  of  human 
immunodeficienry  \\tu%  (HIV) 
infoc  tiua.  The  discussion  will 
r('-v,imin(!  the  approach  dt^rribed  in 
Fetleral  Rt-j^is'.er  notices  rf  K  hruary  17 
1989  (54  FR  7279),  and  J,  '     -;!,  \^,{)0  (?-.'?> 
FR  3ij-:-82).  to  evaluate  th"  safety  and 
effectivf^ness  of  collection  kits.  The 
nofi(.es  provn.'ed  guidance  as  to  FI").\s 
concerns  at  that  time.  However,  in  li^hi 
( I  !?uh5;ef>uent  scientific  and 
tf(  hi),  logical  dfcvci(!pn!enfs  and  the 
f  han|;ing  nature  of  the  IJiV  epidf  ;:;ic. 
FD.\  has  been  recon.sidt>r!ng  the 
infnrm.njicn  provided  in  those  notices 
.'i.id  r!:t:o!L'nizi;S  that  other  .ippro.^ches 
niay  be  usi  .''ul  in  reviewing  i  liV 
codec  tion  kit.s.  The  committee  will  also 
censidcrand  ni.ske  recommendations  on 
apprcpririte  po.st-rnarketing  studies  t.f 
novnl  s.miple  (-  .g.  dried  hK-cA  spots. 
-   urine,  nr.il  fluid)  col!:f,tion  systems 
intended  for  professiunoJ  use  ouh .    - 
Additionally,  the  discussion  will  ffx;us 
o!i  -jpecimen  col.'et.tjnn  systems 
i.'.'tended  for  uver-the-cotJi.'Jer  pui;;h.i<-e 
and  hoine  use,  which  p.TJvide  test 
ri*pidts  anonym- ;.!jsh',  along  with 
tflephn.'-.e  ro'inre;i;:g  and  irxdic  ;j| 
rv^fen..!  Thi;  question  wh;-thcr  apprsval 
of  an  HiV  home  CGllection  lest  vvciuld 
cre.ite  a  prer.eder.t  fipplicb!'.;  to  c.  isr- 
the-C'jii,i;e;  (OTC)  i^-.stinK  ff-r  oth.-.r 
serious  m'dic.'d  i  onditirins  also  may  be 
n;i-.t  (1. 

i)..ri  fl  j.jti'-  ■).  rr.'J 
I  Hi-Jj  A.  S'.jyt?ar:. 
I'.iU-ritn  Dt  jnitv  t.'i'/.-ir,';.--  itni'i  (nr  l);i  nitious. 

|i  R  n!«  vi-;-i  ♦oir.  Fiirc!  li^^v-"";  hm  ;,r-] 

C'lUKG  CODE  4ltj-0l-f 

Cff(ce  of  fnspector  General 

Statomerst  of  Organizattor',  FuncticnE, 
snd  DcJegaticns  of  Authority 

agency:  Office  of  the  Secretary.  VM.^, 
Office  of  Inspector  Ceneral. 
ACTION:  .Notice. 


SUMMARY:  This  notice  amends  Part  A 
(Office  of  the  Secretary)  of  the  .St-tement 
of  Organization,  Functions,  snd 
Delegations  of  Authority  for  the 
Department  of  Health  and  Human 
.Services  to  refletl  organizational 


changes  in  chapter  AF,  Office  of 
Inspe<:tor  Gene.ra!  (OIG). 

EFFECTIVE  DATE:  This  notice  is  effw.tive 

on  June  9   1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Joel  J.  .Sdner.  (202)  e;i9-C089. 
SUPPLEMENTARY  iSFORMATlON:  CJi^pter 
AF,  the  Of.fice  of  In.>pecfor  General's 
Statement  of  Organization,  Fimctions 
and  Del'galions  of  Authority  Chi.pter 
AF.  published  in  the  Federal  Regisler 
on  November  7,  1939  (54  FR  4o77.^),  xs 
amended  as  follows: 

1.  Sectjr.n  AF.IO,  Office  of  Inspector 
C;oneral — Orga;ii^.,ition,  i.s  revised  to 
read  as  follows: 

St'ttioii  A F  1 0    (yfiivp  of  Jn<;p>'(  for 
(hT.t'ial — C>rp,nni/ntion 

I'here  is  at  the  head  «»f  the  OIG  .j 
stat.itory  Ins{)ector  Gt:neri;l,  appo?eI<-*) 
by  the  Pn-  .idciit  .'jod  confiimed  !.>y  \].v 
Sinate  Ti:e  (Jifir^?  of  hLspactor  (>!.,ef;d 
consists  of  siv  <jrf;.,ii;.Uilionul  units: 

A.  hmnediate  O.^r.*;  of  the  Inspc.  tor 
(k'neral  {.\\'.\] 

B  Office  of  the  iV..'icipal  D.-pulv 
Iii.<p« :( !or(;::ne.r,u  (AFAi). 

COiiK  :  of  Audit  Service*;  (AFH) 

J).  Oifia;  of  hutslijyitinns  (.'^.Ff) 

F.  Office  of  Kvalcalifm  ,:nd 
ii!.sj>ei  ti'He;  (,-\rE). 

F.  Ofiii  ,1  of  C  ivil  Fr.3ud  and 
Administrative  Atl,ijdi»^tic.n  (AFL). 

2.  Se<  tio:i  AFJ  10,  Office  of 
lnvestij;:;!i.>:i:,_(jrg.,i.i>.Jtion.  is  rex.M  ij 


to  ie;id  a-,  follows: 

.  .Se.'  //on  A  FJ. .'  O     ( tff.re  of 
lnvfi,ti;^(:tion:—OTf>.arii2o:sn,t 

The  Offii.r  of  Investigations  i  (.-lUj-nM  v 
the  riiilow;.).;  components: 

.■\.  Iu!me<!i:;te  Office. 

H.  Ciiniinal  i:)yest;g.-j!ions. 

G.  tin  e.'-tigr.tiors  Folic y  an;! 
OMiisiLlht. 

.3.  SectiMi  AF).2U,  Office  of 
Jnvi'.st:i;ntiocs — runf;iion:i,  is  n-viscd  ?jv 
deictir-.g  existing  pr.rngrsph  G.,  oj,.!  by 
redesig  latiiig  existing  paragraph  D.  !n 
rf'.'jd  ;-i  t):e  new  [»sr»graph  '. ;. 

4.  A  n.-w  sc-ction  AFL.OO,  Offit.e  oi 
Givil  Fcnuj  an«.'  .Adminislrat've 
A<;ji;d;(.:;ioi)  (OGi-'A  A>— Mi.ssi»n.  i;. 
add.'d  to  n  .Kt  as  follows: 

.SVv  lion  AFL.na    ()ffi,  ;•  of  Civil  li,..;! 
csvi  Adiuinistruliw  Adjnd'niitiori 
l<K:FAA)~.\fif^f,ion 

The  Olfice  ofGivil  Fraud  and 
.-\dniin!srr;itivt;  .-Ntijudication  is 
respcmsible  for  protecting  tho 
government-funded  health  ca.n; 
programs  ar.d  deterring  fraudulent 
conduct  by  nt;alih  care  providers 
through  the  negotiation  and  imposition 
of  civil  money  penalties,  ass-'ssments 
and  progra.M)  exclusions.  It  works  with 
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various  investigative  agencies  and 
organizations  in  the  development  of 
health  care  civil  fraud  cases,  including 
qui  tarn  cases  referred  by  the 
Department  of  Justice. 

5.  A  new  section  AFL.IO,  Offi;;e  of 
Givil  Fraud  and  -Adniinir.tritive 
Adjudication— Organization,  is  added  to 
read  as  follows: 

Suction  AFL  1 0    Office  of  Civil  Fmiid 
and  Administrative  Adjudicotinn — 
Organization 

The  Office  ofGivil  Fraud  and 
Administrative  Adjuuicaliun  c(;mpriscs 
the  Assistant  Inspector  Geneial  and  an 
immediate  staff. 

().  A  new  section  AFL.20,  Office  of 
Givil  Fraud  and  Administrative 
Adjudication— Functions,  is  added  lo 
read  as  follows: 

5ec  tion  AFL.20    Office  of  Civil  Frnud 

and  Administrative  Adjudication 

Functions 

This  office  is  directed  by  the  Assistant 
Inspector  General  for  Givil  Fraud  and 
Administrative  Adjudication. 

1.  The  office  provides  policy  guidance 
and  technical  expertise  to  the 
Department,  other  Federal  agencies, 
carriers,  intermediaries,  providers  and 
private  organizations  on  civil  fraud  law 
and  regulations,  penalties,  sanctions 
aiid  other  remedies.  It  maintains  liaison 
with  the  Department  of  Justice  on  the 
civil  fraud  a.spects  of  health  care  and 
other  HHS  investigations. 

2.  The  office  coordinates  and  helps 
investigate  mat fers  arising  under  the 
Program  Fraud  Civil  Remedies  Act,  the 
Givil  Monetary  Penalties  Law,  and  the 
Medicare  and  Medicaid  Patient  and 
Program  Protection  Act,  including 
alleged  misconduct  by  health  care 
eniitios  and  nhrrs  under  Medicare  and 
the  Ltatc  health  caro  programs.  It  assists 
tha  Dep  utment  of  Justice  to  investigate 
and  evaluate  civil  fraud  lawsuits 
brought  under  the  qui  tarn  prnvisions  of 
the  Federal  False  Cldi;r,s  A<.1  and  related 
statutes. 

3.  The  office  directs  and  coordin-^tes 
medical  reviews  on  civil  money  penalty 
and  exclusion  cases  to  ensuro  that 
findings  and  conclusions  are  corriH:t  and 
supported  by  medical  records.  Jt 
evaluates  proposals  to  exclu-.le 
individuals  and  entities  from 
participation  in  the  Department  s  health 
care  programs.  It  conducts 
administrative  reviews  on  proposed 
exclusions  and  provides  written  n'ports 
incident  to  the  reviews.  It  negotiates, 
implements  and  monitors  si  ttlemcnt 
agreements  and  exclusion  requi.'iiinents 
and,  in  cases  of  defauh,  implements 
penally  provisions.  It  assists  in 
investigations  related  to  rerjuests  for 


reinstatement  by  excluded  individuals 
and  entities,  and  conducts 
administrative  reviews  in  accordance 
with  regulations,  erwl  adjudicates  the 
requests  for  reinstatement.  It  maintains ' 
indi.-cs  of  sanctioned  individuals  and 
ciitities  and  prepares  reports  of  sanction 
and  penalty  activities  for  distribution. 

Dated:  M.iy  27,  1994. 
June  Gibbs  Brown, 
Inspector  d^ncra!. 

IFK  Dor:.  94-14051  Filed  6-8-94,  8.45  anij 
BILLINiS  CODE  4150-04-*! 


Public  H?n!th  Service 

Agen.-y  for  Toxic  Substances  and 
Disease  Registry;  Statement  of 
Organization,  Functions,  and 
Delegations  of  Authority 

Part  H,  Public  Health  Service  (PHS). 
Ghapter  HT  (Agency  for  Toxic 
Substances  and  Disease  Registry),  of  Lhe 
Statement  of  Organization,  Functions, 
and  Delegations  of  Authority  for  the 
Department  of  Health  and  Human 
Services  (50  FR  25129-25130,  dated 
June  17, 1985,  as  amended  most 
recently  at  53  FR  7568,  dated  February 
8,  1993)  is  amended  to  reflect 
organizational  changes  within  tho 
Agency  for  Toxic  Substances  and 
Disease  Registry  (ATSDR)  that  will:  (l) 
Establish  the  Public  Health  Practice 
Coordination  Group  within  the  Office  of 
the  Assistant  Administrator,  ATSDR;  (2) 
revise  the  functional  statement  for  the 
Division  of  Toxicology;  and  (3)  revise 
the  functioiial  statements  for  the 
Di\ision  of  Health  Assessment  and 
Consultation  (DHAG)  and  the  Office  of 
the  Director.  DHAG.  The  revised 
functional  statements  will  provide  a 
more  accurate  de.scription  of  the 
re.sponsibilitics  of  the  Divisiui.-s. 

After  the  functional  st.itcrnent  for  the 
Office  of  Program  Operations  and 
M.-magement  (HTBl),  insert  the 
following; 

Public  Health  Practice  Coordiiiation 
CJrojp  (HTB2} 


(1)  Coordinates  follow-up  actiosis  at 
sites  evaluatcHi  by  the  Divisien  of  Health 
A.sse.ssment  and  Consultation  (public 
health  as.-:essments).  Division  of  Health 
Studies  (health  investigations).  Division 
of  Health  Education  (community  health 
education),  and  other  parts  and 
j)roorams  of  ATSDR  as  appropriate;  (2) 
coordinates  inter-divisional  community 
in\  olvement  plans  for  sites  where  more 
than  one  division  is  conducting  site 
activities;  (3)  coorrlinates  ATSDRs 
Minority  Health  Program;  (4) 
coordinates  ATSDRs  Minority  Health 


Program;  (4)  coordinates  other  sjH«dal 
projects  as  required. 

Delete  tha  functional  statements  for 
the  Division  of  Health  Assessment  and 
Consultation  (HTB6)  and  the  Office  of 
the  Director  {HTB61)  and  insert  the 
following: 

The  mission  of  ATSDR  is  to  prevent 
or  mitigate  adverse  human  health  effects 
ai.d  dimiai.ihed  quality  of  life  resulting 
fiom  exposure  to  hazardous  subi-»;,nces 
in  the  environment.  In  particular,  ll:i! 
Division  is  responsible  for  niitijiating 
the  public  health  impacts  to 
communities  resuliing  from  exp(;:,!ires 
to  hazardous  substances  in  the 
environment  and  for  undc-flaki.-.i' 
appropriate  interventions  to  prevent 
adverse  heahh  effects.  In  order  to  fulfill 
that  mission,  the  Division:  (1)  Conducts 
public  health  assessments  and  other 
related  health  activities  such  as  site 
review  updates  and  Record  of  Doci.sioa 
reviews,  to  detcnrdne  t.he  heahh 
implications  of  releases  or  threatened 
releases  of  hazardous  substances  into 
the  environment;  in  particular,  such 
activities  are  conducted  fur  Superfund, 
Resource  Conservation  and  Recovery 
Act  (RCRA),  petitioned,  and  other  sites; 
(2)  conducts  and  evaluates  exposure 
pathways  aiialy.ses  and  other  exposure 
screening  analyses  to  identify  in.paclinl 
communities,  to  include  biologic; 
sampling,  personal  monitoring  and 
health  surveys,  and  related 
environmental  assessments,  as 
appropriate;  (3)  identifies  and 
implements  appropriate  intervention  at 
impacted  communities  to  prevent 
exposures  and/or  adverse  health  effet  ts; 
(4)  provides  health  and  medical 
consultations  and  technical  support  lo 
address  public  health  hazards  at 
Superfund.  RCRA.  petitioned,  and  other 
sites  where  hazardous  matopals  have 
been  released  into  the  environment;  (."i) 
issues  public  health  advisories  uhen  a 
release  or  threatened  release  of  a 
hazardous  substance  poses  an  imminent 
health  hazard;  (6)  establishes  a  ceTiterof 
excellence  for  the  development  of 
itmovative  approaches,  applied  researcli 
methods  and  procedures  for  the  analysis 
and  use  of  health,  dcimographic,  and 
envirorimeiil.il  data,  and  community 
health  concerns. 

Office  of  the  Director  (HTB61) 

(1)  Plans,  directs.  coor«linates. 
evaluates,  and  manages  the  operations 
of  the  Division  of  Health  As.-^essmeiit 
and  Consultation; 

(2)  develops  goals  and  objectives  and 
provides  leadership,  policy  formation, 
and  guidance  in  progmm  planning  and 
development; 
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(^)  provides  program 
administrative  and  logisti 
soivices  for  the  division; 

( i)  coordinates  division 
wii.'i  other  comp<.'ni.-;!s  nl 
(ilhf?  Fo(?prol.  St£.;e  and  lo 

(CiJ  initiates  sped/ic:  ii^i,- 
mc.'^icni  acUvitJes  a>  appn 
I)i'.  ii.i'jr.'s  iiiiF5.ion  an-I  pn 

(r)  ovi;i^f'a«.  implrmtrta 
([■•].'.[]'.•'  •••ssuranco  end  tfa:i 
Tor  t).;;  Divi  i'on's  activi"  t;.« 

1 1'  1<  }f:  thn  functinp.-'i  St' 
I  !ivi.--nri  orToxJaiUjpv  (!  1 
in  ■•.:♦  the  follovving: 

(tj  Coordinates  aUcn'ivi 
i!.'.;.r)r;at;!d  with  t'»xiro';:g!< 
loxiC'ilogic  nsearch: 

(•i)Id(;ritin;-iand  palil;..! 
Ifif:  iriosi  hazardo'j'%  Kvibstn 
to  Supeirfund  rolf:n?es  i\m\ 

(3)  Provides  chemicai-sj. 
cxmsidtations  as  needod; 

(1)  Initiates  rpse.'irch  fo  i 
knowledge  of  the  relations 
o\{^.fisnn?  to  hjiKirdoiis  su' 
adverr.e  human  health  offi 
toxitologic  studies  of  h.nza 
suhstances; 

(5)  Coordinates  ATSDR  t 
.i.ttivitifts  with  the  Environ 
t'rofe<jtion  Agency,  Nation. 
Program,  and  other  approp 
St.ite,  lo<:a!.  or  public  prop 

Oated:  May  27. 1094. 
David  Salcher. 

Administrator. 

IfK  Doc  94-14024  Filt-d  «r-}',- 
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DEPARTMENT  OF  HOUSlf 
URBAN  DEVELOPMENT 


Office  of  the  Assistant  Secretary  for 
IPuisMc  and  Indian  Hcusinc 

pocket  No.  N-94-371 4;  FR-3  I97-N-04] 


ai 


WOFA  for  Public  a^d  Indi 
FafTiiiy  Investment  Centers ; 
AmendRient  and  Notice  of 
Requirements 


aceSCY:  OfHce  of  the  Assistnit 
.S«H  re^ary  for  Public  and  Uu  i;ui 
Hoiising.  HUD. 

ACTION:  Amendment  ai:d  nijtiie  of 
waiver  of  publication  reqiiii  etnents. 

SUMMARY:  This  notice  fiirth*  r  anii:nds  a 
NCJFA  th'it  was  published  h  1  the 
Federal  Register  on  Februai  y  28.  l'fKi4. 
i'-.n  FK  9592).  and  was  aicier  ded  on 
April  19,  1994  (59  FR  lR.S7f  |.  This 
ijfnendment:  (1)  Includes 
Coinprehensive  hnproveinelit 
A.ssistance  I'rogram  (CIAPI   ciuguage. 
wher«-  yppropriate;  (21  dei  rclises  the 
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G  AND 


Housing 
Waiver  of 


amount  of  funds  made  available 
cc>n<petitively  under  the  NOFA  for 
Family  Investment  Centers  (FIC)  for 
Public  and  Indian  Housing;  and  (3) 
anni.uncos  the  award  of  $2  million  to 
the  Chitag;)  Housing  A uthoritj  (CM A) 
on  an  caiiirgoncy  bcsis  for  Gli--;ib]e 
purposes,  in  ct-njunrtic;!  with  tho 
i,:in!U!nr;en:<rf'.i  of  tji.^  Lwpsd  to  thj  t;(IA. 
the  S  ,-.;i(.i,!ry  i.=!  alscj  publishing  his 
ro-j.Min.';  U-f  ivi.ivin5  tho  rtiquiruciitr.!;}  ctf 
fu:ni^:i]:b  <  (!},  {^),  a^id  (."•)  of  wcfrii 
102(al  of  the  Dtyjc:ri:;:?,rf  of  Mausiug  and 
tirlu.Mi  rX;ve!<;i;a.iaVi  Rifrrm  Art  'f  19?9. 

FOR  rjR-n-iun  ;k?sj.-".-,*a~:c"»  corrrACT: 

.Vi.iu:i  i  V  .VlariJn,  Ciilcc  of  Residi  ill 
Iititi.VuVfiS  (OKI),  o;  Do.T:  Neosi.  Directi/r. 
Dftice  of  i\';-.tive  .Anierican  Fro^rarn.s 
UJNAP).  D<:partir.cnt  of  Hour-ing  and 
(J.-'U.a  Pf.voiopmtut.  451  7th  Strer  I  .S\V  . 
W'jshinfctor.  DC  20410;  tel-^phons^ 
numbi-rl;  ORI  (202)  7C3-3611;  and 
ON.AP  (202)  708-1015  (these  are  not 
toll-ftet!  numbers).  Hearing-  or  speech- 
iaifjairfid  persons  may  use  the 
Teleconi.munications  Device  for  the  De-if 
(TDf)]  by  ct;ntacting  the  Federal 
Information  Relay  Service  on  1-800- 
877-8:;'»9  or  202-708-9300  (not  a  foil 
fn;e  nurnher)  for  information  on  thc> 
pn;grera. 

SUPPtE?«ENTARy  INFORMATION:  On 
Februjry  28,  1994,  the  Department 
pub'i.shed  its  NOFA  for  Public  and 
Indian  Housing  Family  Investment 
C^nti-rs  (59  FR  9302). 

The  NOFA  was  amended  for  the  tlrst 
time  00  April  19.  1994  (59  FR  18570) 
and  is  I»c-ing  amended  further  bv  tins 
n(»ticp.  This  amendment  clarifies  thiit 
Ci<»a!.pr»:hensive  Improvement 
A.v-iisi«nc>:;  Prrtgram  (CIAP)  languaj>.e 
W:is  indidvortently  left  out  of  th"  NOJA. 
m  the  st'ct'on.';  on  Ranking  Factors  .ind 
t:hfrcklist  of  Applicetion  Submission 
K»-qu!rpc!i»'ni.s. 

Th!'  L^:p;i-  jvent  aLso  is  aimonncing 
th.^'  (Ik' tilt!  .jsii.i  inilHon  b'.:ing  made 
ijv.iilable  under  the  NOFA.  it  intends  to 
ui  ike-$2  tniUion  available  immediately 
to  the  Chica50  Housing  Authority  (CH.A) 
for  purposes  of  demonstrating  in  public 
ho(t.,ing  comprehensive.  coortlinat(;d, 
and  i-frategic  approaches  fo 
neighborhood  revitalizatlon  and  the 
s<;r;ous  issue  of  violent  crime  reduction 
As  a  residt.  the  amount  of  funding 
available  for  competitive  awards  under 
the  NOFA  is  decreased  to  $B7  million. 

Re{:ently.  the  Department  was  charged 
by  the  President  with  determining 
effective  measures  for  addressing  the 
urgent  problems  of  violent  crime  at 
public  hmising  developments  in 
Ciiic  ,igo,  such  as  in  tlie  Robert  Taylor 
Ho{t(esand  Slateway  developments.  As 
,a  rt:sidt  of  dialogues  and  needs 
,!ssr- .  .fueiffs  undertaken  with  CM.-\  and 


local  agencies  and  service  providers, 
HUD  determined  that  comprehensive, 
long-term  efforts  would  be  most 
effective  in  addressing  the  lack  of 
educational  and  employment  traiiiing 
C'pportunilios  for  rcadi-nts  of  tho.sc 
devc-loprnents. 

The  Secretary  has  also  det«rmi:ied, 
under  section  lC-2(ajia)  oi  the- 
D<>pa.'1;nent  of  ho.iilng  and  Urb:-a 
C.i<.'c:iGpmenf  Rfefiirm  Act  cf  1033  (42 
IJ  S.C.  .•J.>45(a)j  (liUi)  :-.c:onn  A(  tj.  thni 
t!;e  Dvpartmont  *;i  F.am,:ly  l.ntv^fmoi.t 
C.:ntors  prOf;r3iTi  is  an  aj  pr',priu»i! 
emr'-jency  (a;iding  rpsoi-.n  0  to  addnjss 
tho  nngo  of  scn/jcor.  identified  by  CH.A. 
Th'^  fund.:;  wi'd  bf.  used  to:  ciordiiut.; 
services  utilizing  public  i,r,i\  oru  t;',o 
resources;  assess  and  eddresf;  per-  ('H<il 
welfare  issuer-.,  and  correliited  t;rin:e; 
expand  and  improve  the  de!iver\-  of 
support  services;  provide;  hindisig  for 
essential  training  and  ser.  ices  th;d 
cannot  otherwise  be  provided;  improve 
tlie  capacity  of  rtianagement  to  ii.^sess 
file  training  and  service  needs  of  eligible 
families;  and  coordinate  the  provision  of 
training  and  services  that  meet  such 
needs.  HUD  expects  that  this  funiting 
will  demonstrate  the  importancf:  of 
long-term  commitments  to  loci.l 
neighborhood  n;vitalization  and  to 
servicing  the  educational,  emplovnient. 
and  persona!  welfare  needs  of  public' 
housing  residents,  thereby  reducing 
crime  and  its  roctt  causes. 

In  making  his  df-termiiiation  that  the 
requirements  of  paragraphs  (l).  (2).  and 
{?.]  of  section  102(a)  of  the  HUD  Reform 
Ai:t  should  Ixi  v,/;uved  to  make  FIC  funds 
available  immydiplely  to  CM  A.  tlie 
Secretar}-  has  stated: 

n.i-re  is  an  innniidiatc  need  to  eftw  i  ttiLs 
funding  because  of  Ihe  ernerg'-nt  y  p.ovisiof.s 
which  previiil  in  CMcnRo.  A.";  yen!  kno-.v.  wi- 
i'.uvL-  niready  committed  to  ir:,>k'r 
iTiodemi'.ation  a.=isi.;tancf;  .iV,!'!:;!  1    '.  CJfA 
out  of  the  speciul  rvsi:rv(>  uridt-r  .  ■  '.■    ;  ■!4(ki 
of  ;he  19:i7  Act  (tiniiod  States  Hi>i:,v,  -.^  Act 
ot  1937,  42  U.S.C.  14371 1  tor  crner-i^rtTu  its 
rhi;  CHA  fiftiergei'.cy  includes  severe 
prohi>;ms  of  firearms  ccntroi.  dnr^s.  .nid 
youth  gangs,  all  of  wliich  haw  l)e-tn 
dp.Konstrated  in  the  recent  CHA  "siviips" 
efto.'ts.  These  same  near-siege  conriirions 
apply  to  Family  (nvestrneni  Ccrtcr  funding. 
(St!tretary'.s  Meiaoraaduni  on  Family 
Investment  Center  Emergency  Dcterrrunatiof). 
Iune3.  1004.) 

Accordingly.  FR  Doc.  94-441.1.  the 
NOFA  for  Public  and  Indiati  Huusiiig 
Family  hivestment  Centers,  published  at 
r>{)  FR  9592  (Febniary  28.  1994),  and 
amended  at  59  FR  18570  (.\pril  19, 
19^4),  is  further  amended  as  follows; 

1.  In  the  Summary  on  page  9592. 
coluiiui  1.  the  first  sentence  is  ametuled 
liy  revising  the  total  amount  of  funding 
available  under  the  NOFA  from  "Sfi^ 
million'*  to  "$(i7  million". 


2.  Under  the  heading  'Allocation 
Amounts"  on  page  9592,  in  the  third 
column,  the  first  sentence  of  the  second 
paragraph  is  amended  by  revising  the 
total  amount  of  funding  available  under 
the  NOFA  from  "569  raiUion  fo  "SB? 
million",  and  the  following  new 
sentence  is  added  to  the  end  of  the 
second  paragraph,  as  a;nended.  fo  read 
as  follows: 

Further,  the  Department  intends  to 
make  S2  milHon  available  immediately 
as  emergencj'  funds  for  the  Chicago 
Housing  Authority  (CHA),  for  purpose.-, 
of  demonstrating  in  public  housing 
developments  a  comprehensive, 
coordinated,  and  strategic  approa<,h  fo 
neighborhood  revifalization  and  the 
.serious  issue  of  violent  crime  reduction. 
3.  On  page  9596,  column  1,  paragraph 
())  of  Section  I.C(l)  is  revised  to  read  as 
follows: 

(j)  The  extent  to  whicJi  the  HA  has 
demonstrated  that  it  will  commit  to  its 
FIC  part  of  its  formula  allocation  of 
Comprehensive  Grant  Program  (CC.Pj/ 
Comprehensive  Improvement 
Assistance  Program  (QAP)  hinds  for 
CGP/aAP-eligible  activities  that  r.?s»dt 
in  empiovTTient,  training,  and 
contracting  opportunities  for  elijiibh; 
residents  (25  pointsj. 

4.  On  page  9596.  column  2.  paragraph 
(k)  of  Section  I.G(2)  is  revi.sod  lo  read  as 
follows: 

fk)  The  extent  to  which  the  HA  has 
demonstrated  that  it  will  commit  lo  its 
FIC  part  of  its  formula  allocation  of 
Comprehensive  Grant  Program  iCX'.P]/ 
Comprehensive  Improvement 
Assistance  Program  (CIAP)  funds  for 
CtiP/CIAP  eligible  activities  that  r.:sulf 
in  employment,  training,  and 
contrading  opportunities  for  eligiiile 
residents  [25  pointsj. 

5.  On  page  9597,  column  2,  panigraph 
(IH)  of  .Section  III. A  is  revised  fo  re.sd  as 
foiicw.',: 

(18)  Certification  (*f  the  extent  to 
which  the  HA  will  commit  to  its  FIC 
part  of  its  fo.'-mula  allocation  of 
Comprf-h --I'.sive  Grant  Program  (Cf  ;F')/ 
Comprehensive  Improvement 
Assistance  Program  (QAP)  funds  lor 
C(,P/CIAP-e)igib!e  activities  that  re:.i)lt 
in  employment,  training,  and 
contrac  ting  opportunities  for  eligible 
residents; 

6.  On  page  9598,  roh.-mn  I,  paragraph 
(5)  of  Section  III.B  is  nnised  to  rer.d  as 
follows: 

(5)  Certification  of  the  extent  to  which 
the  HA  will  commit  to  its  FIC  part  of  its 
formula  allocation  of  Oimprehensivo 
Grant. Program  (CGPJ/Cx;mprchensive 
Improvement  .'\ssistance  Program 
(CIAP)  funds  for  CCIVClAP-eltgible 
.Ktiviliesthat  result  in  emjfiloyment, 


training,  a.nd  contracting  opportunities 
for  eligible  residents. 

7.  On  page  9599,  column  1,  p.iragraph 
(n)  of  Section  III.C  is  reviseil  to  read  as 
follows: 

(11)  Certification  of  the  extent  to 
which  the  HA  will  commit  to  its  FIC 
part  of  its  formula  allocation  of 
Comprehensive  Grant  Program  (CfiP)/ 
Comprehensive  Improvement 
Assistance  Program  (CIAP)  funds  for 
CGP/CLAP-eligible  activities  that  n-siilt 
in  employment,  training,  and 
contracting  opportunities  for  eligible 
rt\si  dents. 

L).ifed:  June  3,  19?M. 
Joseph  Shutdiner, 

Assistanl  SrcriHnry  fm  Public  and  Iniiian 

Housing. 
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DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[NV-03O-4210-05;  NVN  57164] 

Notice  of  Realty  Action;  Recreation 
and  Public  Purposes  Act 
Classification;  Douglas  County, 
Nevada 

AGENCY:  Btm?au  of  I-tnd  Maiiagcment, 
Interior. 

ACTION:  Notice. 


SUMMARY:  The  follomng  desi  rib(;d  land, 
comprising  2.50  acres,  has  been 
examined  and  is  determined  to  bo 
suitable  for  classification  for  lease  or 
conveyance  pursuant  lo  the  authority  in 
1he  Recreation  and  Public  Purposes  A«  f , 
as  amended  (43  U.S.C.  8fi9  it  yrq): 

Mt.  Diablo  Nferidian,  Nevada 
T.  14N.,R.  20E.; 

.Ser;.  8.  SE'MSEV*r<\\K.K\\'/.,. 
tAJntaining  2..50.o«;res, 
SUPPLEMENTARY  tNFORMATION:  i  he 
public  land  is  located  two  miles  south 
of  Carson  City.  The  land  is  not  needed 
for  Federal  purposes.  Lease  or 
conveyance  is  con.sislent  with  (  urrcnf 
BLM  land  use  plarvning  and  vvi>uld  be  in 
Ihe  public  interest.  There  is  currently  an 
application  on  file  by  Douglas  County  fo 
conslHK  f  a  fire  and  sheriffs  .sf,;fion  on 
the  site. 

The  lease/patent,  when  is-^ucd,  will  be 
subject  to  tiic  provisions  of  the 
Recreation  and  Public  Put  poses  A<  f  ;.i>d 
to  ail  appli(.able  regulations  of  the 
.SccHitary  of  the  Interior,  and  the 
following  reserv-itions  fo  the  Unified 
Stales; 

1 .  A  right-of-way  thereon  for  dif « bes 
ami  canals  consinirted  by  the  authority 


of  the  United  States.  Act  of  August  30 
1890(43U.S.C.945). 

2.  All  minerals  deposits  in  the  land  S4» 
patented,  and  lo  if,  or  persons 
authorized  by  it,  the  right  to  prf)spe.i 
for,  mine  and  remove  such  deposits 
from  the  same  under  applicable  l^w  and 
reguLif  ions  to  be  established  by  the 
Se«;retary  of  the  Inferior.  Upon 
publication  of  this  notice  in  the  Federal 
Register,  the  lands  will  be  segregated 
from  all  other  forms  of  appropriation 
under  the  public  land  laws,  including 
the  general  mining  laws  but  not  the 
mineral  leasing  laws,  the  material 
disposal  Jaws,  or  the  Geofhermal  Sle;im 
Act.  The  segregation  shall  terminate 
upon  issuance  of  a  conveyance 
document  or  publication  in  the  Federal 
Register  of  an  order  specifying  the  d..le 
and  time  of  operung. 
DATES:  On  or  before  July  25, 1«)94, 
interested  parties  may  submit 
c:omnunils. 

ADDRESSES:  Written  i  ommenfs  should 
be  sent  to:  Walker  Resource  Ap>3 
Manager.  Bureau  of  Land  Management. 
1535  Hot  Springs  Road.  Suite  300, 
airs4)n  aty,  NV  89706-0638.  Any 
adverse  comments  will  be  reviewwl  by 
the  State  Director.  In  the  absence  of  any 
adverse  comments,  the  classification 
will  become  effective  60  days  from  Ihe 
•Inte  of  publication  of  this  not ic<>  in  the 
Federal  Register. 

FOR  FURTHER  INFORMATION  CONTACT: 
Charles  J.  Kihm,  Walker  Area  Ki\-)lfy 
Spe<;ialist,  Bureau  of  Land  M.inagenienf, 
1535  Hot  Springs  Road.  Suite  .100, 
Carson  CiJv,  NV  89706-0638;  (702)  ftii.-V- 
tiOOO. 

Uiilird:  ,M.iy  26,  19!M. 
|nhn  ^fatthiessen, 
W'lilki.T  /?('source  An.a  Manaj^nr. 
JFK  riot.  94-1.-SQS4  Filed  (t-8-fl4;  .S  MS.in.l 
BILLING  COOE  4JtO-HC-U 


[UT-04(>-03-4210-05,  LrrU-71137] 

Notice  of  Realty  Action;  Receation 
and  Public  Purposes  (R&PP)  Act 
Classification;  UT 

AGENCY:  Bure.iu  of  Land  M;in.!genifnf, 
Inferior. 

ACTION:  Notice  of  Realty  Action, 
recreation  and  public  purpose 
conveyance. 

SUMMARY:  The  following  desrjjk  d 
public  land  in  Garfield  Countv.  Uf.di 
has  b»>en  examined  and  foimd  sii)»,ibFe 
for  lease  or  conveyance  under  the 
provisions  of  the  K»HTeatJon  and  Public 
Piirpobes  Amendment  Act  of  198K,  (Pidi 
I..  10rMi48).  The  lands  to  be  t  onvc-yed 
and  Ihe  proposed  pafenfei-s  arr  as 
follows: 
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fcr 

fllS 


pr  jspec 


res<  r\' 


jpcr  iti 


Patentee:  Antiir.ony  Town 

Location:  Salt  Lake  Meridiai 
S..  R.  2  W..  Sec.  10.  NW'/^SE". 
(ontaining  10  acres. 

Patentee:  Boulder  Toivci. 

Lm:ation:  Salt  Lake  Meridiu 
S.,  K.  4  E..  Sec.  3.  Lol  6.  contdi 

Patentee:  E>iCdI<i(!te  Town 
l.ocat*on:  S^lt  Lake  Meridi<j( 

S..  R.  2  E..  Sec.  24.  \E"4SE''»r*: 

t  odtiiining  10  acres. 
These  lands  are  ht^rwhy  set;re|;a 

ti.fTTi^  of  appropriation  under  t 

l,.>«vi.  including  the  minini*  li\ 

The  communitiys  propos  t 
I  itids  as  solid  waste  transfe 
The  lands  are  not  needed 
purposes.  Conveyance  is  c 
i:iirreat  BLM  land  use  plani 
ivould  be  in  the  public  intf 

Tf;e  patent  when  issued 
suh)*'c;l  to  the  following  tt 
ruatfitifsns  and  reservation 

1.  All  minerals,  including 
•ihdl  be  reserved  to  »he  Uni 
t<M4f;ther  with  the  right  to 
nitcis  and  remove  the  samt: 
Vcrf.tary  of  the  Interior 
riuht  to  determine  whether 
jfu(  rh-moval  of  minerals  wi 
w'fli  the  development,  o 
f!  itntenance  of  the  fransfar 

2.  A  right-of-way  ivill  be 
ditches  and  canals  construe 
cJu^hority  of  the  l.'r.itcd  Slati 
Au^{ii=!?  JO.  1890.  2(i  Stat.  . 

;v  The  conveyance  Will  itt 
j'd  valid  rights  and  re>erva«! 
rft.ord. 

4.  Theconinuuiitie-.  li-^-'et 
i-ourneall  Habihty  for  and 
i(idu!(uiify,  and  save  harm! 
( fni'ed  States  and  its  office 
o-juesentatives.  and  e.Tiplo\ 
(hfa;;(iaf(er  referred  to  as  th 
St.t>es).  from  ail  claims.  lo>s 
aclinn-i,  causes  of  action,  ex 
liab;iity  resulting;  from,  brm 
uH  ircoimt  of.  any  personal 
threat  of  personal  uijury.  or 
d  !rnaj;;e  received  or  sustaiae 
person  or  persons  (mckidinj 
p.ttenfee's  employees)  or  prt 
gntwing  out  of.  r>ccurr!n^.  or 
of  hazardous  substances  fror  i 
itsftjd  tracts,  regardless  of  w  e 
clrt'ms  shall  be  attributable  t 
coficnrrent.  contributory,  or 
fault,  failure,  or  negligence  ri 
States,  or  (2)  the  sole  fault,  f; 
u'i4Hi4ence  of  the  United  Stat 

"S.  Provided,  that  the  title  sjia 
ill  the  United  States  upon  a 
.it>;T  notice  and  opportunity 
fu-artng.  that  the  patentee  ha 
sidistantially  developed  the 
.-.ccordance  with  the  approvt^l 
{t»-./fIf»pment  on  or  U^fVirc  th 
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years  after  the  date  of  conveyance.  No 
pfjrtion  of  the  land  shall  under  any 
circumstance  revert  to  the  United  States 
if  any  such  portion  has  been  used  for 
solid  waste  disposal  or  for  any  other 
purpose  which  may  result  in  the 
disposal,  placement,  or  release  of  any 
ha?rardous  substance. 

0.  If.  at  any  time,  the  patenttn; 
transfers  to  another  party  ownership  of 
atiy  portion  of  the  land  not  used  for  the 
purpo-ie(s)  specified  in  the  application 
and  approved  plan  of  development,  the 
patentee  shall  pay  the  Bureau  of  Land 
Matiagecneni  the  fair  market  value,  as 
determined  by  the  authorized  officer,  of 
the  transferred  portion  as  of  the  date  of 
transfer,  including  the  value  of  any 
improvetr.eniS  thereon. 
OATSS;  For  a  period  of  45  days  from  the 
da»e  ofpublication  of  this  notice  in  the 
Federal  Register,  interested  persons 
may  subn;it  comments  regarding  the 
{irouo^ed  conveyance  of  th.e  lands  to  the 
District  Manager.  Cedar  City  District 
Office.  175  D.L.  Sargent  Drive.  Cedar 
City,  litah  84720. 

Application  comments:  Inleresfed 
parties  may  submit  comments  rf-garding 
rht;  spjicific  use  proposed  in  the 
application  and  plan  of  developnifut, 
whether  the  Bl>!  followed  proper 
adnMi.islrattve  procedures  in  reachin*^ 
the  dt«ision,  or  any  other  factor  not 
direcdy  related  to  the  suitability  of  dit- 
lands  for  transfer  stations. 

Any  adverse  comments  v\  ill  l»« 
PH'ifrwed  by  the  State  Director  who  nuiv 
vacaU;  or  modify  this  realty  action  and 
issue  a  final  determination.  In  the 
abs«!i»ce  of  any  adverse  conmients.  this 
notice  will  become  the  final 
dtttermination  of  the  Department  (tf  Mu* 
Interior  on  August  8.  1904. 

FOa  FURTHER  tNFORMAnON  CONTACT ; 

Oetaih^d  inform-ntion  concerning  thi-. 
action  is  available  for  review  at  the 
Esf:a'.;inte  Resource  Area  office  by 
contacting  Gregg  Christensen.  f.  C).  B')\ 
22.5.  Escalante.  Utah  8472^  or  telephone 
(H()l)82ti-42'»l. 

I)i',(f  n:  I     :.  i<)q4. 
(iordon  R.  S?  iker, 
(h  <init  Mnnnj^T. 

if  k  ()..:.  <14-n05'-.  Filed  fi-H-<)4;  H  4  ".  ii<;:i 
8H.UNG  CODE  «JI0-OO-P 


Fisrt  and  Wildlife  Service 

Notice  of  Receipt  of  Applications  for 

Permit 

i'he  following  applicants  have 
a(>plied  for  a  permit  to  conduct  ctrrtain 
activities  with  endangered  species.  Thi>^ 
notice  is  provided  pursuant  to  Section 
Iftfc)  of  the  Rtid.mgered  .Specie's  Act  of 


1973.  as  amended  (T6  U.S.C.  1531  ef 
seq.y. 

Applicant:  U.S.  Fish  and  Wildlife 
Service,  PRT-697823.  Assistant 
Regional  Director.  Ecological 
Services,  Region  5 

The  applicant  requests  an  amendment 
to  their  cu.Tent  permit  to  include  take 
activities  for  the  following  specif^: 
Delmarva  fox  squirrel  [Sciurus  niger 
cinereus);  Roanoke  logperch  {Percinn 
rex);  duskytail  darter  [Etheostoma 
[Catonotus]  sp.);  Lee  County  Cave 
isopod  [Urceus  usdagolun);  harperella 
[PtHimnium  nodosum):  running  buffalu 
clover  [Trifoliuni  stolonifenmi): 
.sandplain  gerardia  (Agalinis  acuta): 
shalf!  barren  rock-cress  [Arahis 
serotina):  and  sniooth  coneflower 
[Echinacea  laevigata)  for  the  purpose  of 
scientific  research  and  enhancement  of 
propagation  or  survival  of  the  species  as 
p.'-escribed  by  Service  recovery 
doc:uments. 

Written  data  or  co;n;!!Pa;s  should  bn 
submitted  to  the  Regional  Director.  U.S. 
Fish  and  Wildlife  Service,  and  must  be 
received  by  the  Regional  Director  within 
150  days  of  the  date  of  this  pulilication. 

Documents  ard  other  information 
sub.atitted  with  these  applications  arr 
available  for  review,  subject  to  the 
requirements  of  the  Privacy  Act  and 
Freedom  of  Information  Act.  by  any 
party  who  submits  a  written  request  fur 
a  copy  of  such  documents  to  the 
following  office  within  30  days  of  the 
date  of  publication  of  this  notice:  U.S. 
Fish  and  Wildlife  Service.  Phone:  (4i:!) 
253-8627;  FAX:  (413)  2.'>3-84a2. 
RalfPisapia. 

/1--Mstafi/  f'ri^i/iniil  DirvfUT.  Einli'^iciti 
Sf-n'tcfi. 

UK  I)(k:.  <*4-t4();.'2  Fi!f<i  C.-ri-fU:  e:4i  .;r;'i 

SILLING  COOE  4JI0-S5-P 

Bureau  of  Land  Management 
(920-4210-06;  NMNM  022486) 

Notice  of  Proposed  Continuatioo  of 
Witfidrawa);  New  Mexico 

AGENCY:  Bureau  of  Linil  Ma:i<;i.;''iirfit. 
IntfTuir. 

ACTION:  Notice. 


summary:  The  United  States  Departn>ent 
of  Agriculture.  Forest  Service,  proposes 
that  a  1.26.5.42-acre  withdrawal  for  the 
Bear  Springs.  Bland.  La  Cueva.  Las 
Conchas.  Sulphur  Flat.  Borrego  Ranger 
Station,  and  San  Ceronimo 
.Administrative  Sites;  Cerro  Pelado 
Lookout;  Horseshoe  Springs  Recreation 
Area;  and  Paliza  Recreation  Area,  all  in 
the  Sante  Fe  National  Forest,  continue 
for  .'in  ddditiortal  20  ye .irs.  The  l.uUls 
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will  remain  closed  to  mining,  but  will 
be  opened  to  such  forms  of  disposition 
as  may  by  law  be  made  of  the  National 
Forest  System  lands,  and  have  been  and 
will  remain  open  to  mineral  leasing. 
DATES:  Comments  should  be  received  by 
.September  7.  1994. 

ADDRESSES:  Comments  should  be  .sent  to 
State  Director,  BLM  New  Mexico  State 
Office,  P.O.  Box  27115,  Santa  Fe,  New 
Mexico  87502,  505-438-7502. 
FOR  FURTHER  INFORMATION  CONTACT: 
Georgiana  E  Armijo.  BLM  Nttw  Mexico 
State  Office.  505-438-7594. 
SUPPLEMENTARY  INFORMATION:  The 
United  States  Depsrtment  of 
Agriculture,  Forest  Service,  proposes 
that  the  existing  land  withdrawal  made 
by  Public  Land  Orfler  No.  1515  be 
continued  for  a  period  of  20  years 
pursuant  to  Section  204  of  the  Federal 
Land  Policy  and  Management  A(.t  of 
1976,  43  use.  1714(1988). 
The  lands  are  described  as  follows: 

New  Mexico  Prinf.ipai  Meridian 

Sania  Fe  National  Forest 

Fdliza  Recreation  Arm  (466.19  ii<  resj 
T.  17N.,  R.  3E.. 

Sec.  9,  SV;.  oflot  1: 

Sec.  10,  SVvof  lot  1: 

Sec.  15,  lot  3  and  SW'aNVVV^: 

Sec.  16.  lot  1.  SV.NE'.4.  XE'/iSU"/., 
SVi^SWVh,  andN'/.SE'.'H: 

Sec.  21,  lots  3  and  4. 

Sulphur  Flat  Admmisirativf  Sil<^  (L'2:{.8.'j 
acres) 

T.  19N.,  R.  3E., 
Sec.  16,  lots  1.  2  end  SVVV<. 

Horseshoe  Spnnf;s  Rerri^ation  Aifn  (1  .=ii) 

ntres) 

T.  19N.,  R.  3E., 

Sec.  18,  EV.NEV.XEV^.  E'  .W'.-Nl-;>...\E'.. 

SE'aNE'aSW'aNE'A, 

.NE'aSE'aSVV'aNE'a. 

SV1:SEV,SVVV4NE>A,  SEVA'E"., 

XE'ASE'/^.  NV;i\E'/..\'W"^SE'  . 

SE'ANE'/.NWV,.SE'A,  and 

NE'ASE'ANVVV^SEV,: 
Sec.  1 7 ,  W  '.'^.\W  'A.WV  >A, 

In  CuKia  Administrative  Site  (6.5  40  .i;  res) 
T.  19N..  R.  3E., 
Ser:.  2(1,  lots  7  and  8. 

Bear  :~;"-_:nof.  Administrative  .9i7e  (130  a(.rfs) 
T.  17.\.R.  4E., 
Sec.  29,  .S'/i  of  lot  3,  lot  4. 

NE'.^SU'V^SVV'A,  NV:;SE'ASU"A. 

SEV.,SEV:.SWa.  and  W.'.SW-.SE'... 

Ims  Conchas  Administrative  Site  (59.89 
acres) 

T.  18N..R.  4E., 
Sec.  3,  lots  16  and  27. 

Cerro  Pelado  Lookout  (160  acres) 
T.  18  N.,  R.  4  E., 
Sdc.  19,  NE'A. 

Bland  Administrative  Site  {10  acres) 
T.  18  N.,  R  4  E., 
Sec.  25,  SE'aSW'aSE'aNW'A, 

SW'aSE'aSE'aNW'A, 

NE'aNVV'aNE'ASVV'a,  and 

\\V  'ANB'A  NE  'aSW  'a. 


I'he  areas  descr.b.'d  a>;g!i-^i,!p  1.26",. 42 
ii<  res  in  Sandoval  County. 

The  purpose  of  the  withdrawal  is  to 
protect  the  Bear  Springs,  Bland.  La 
Ciieva,  Las  Conchas,  Sulphur  Flat. 
Borrego  Ranger  Station,  and  San 
Ceronimo  Administrative  Sites;  Cerro 
Pelado  Lookout;  Horseshoe  Springs 
Recreation  Area;  and  Paliza  Recreation 
Area,  all  in  the  Santa  Fe  National  Forest. 
The  withdrawal  segregates  the  lands 
from  settlement,  sale,  location,  and 
entry,  including  location  and  entry 
under  the  mining  laws,  but  not  the 
mineral  leasing  laws.  No  t  hange  is 
proposed  in  the  purpose  of  the 
withdrawal,  but  the  lands  will  be 
opened  to  such  forms  of  disposition  as 
may  by  law  be  made  of  the  National 
Forest  System  lands. 

For  a  period  of  90  days  from  the  date 
of  publication  of  this  notice,  all  persons 
who  wish  to  submit  comments  111 
connection  with  the  proposed 
withdrawal  continuation  may  present 
their  views  in  writing  to  the  State 
Director  in  the  New  Mexico  State  Office. 

The  authorized  officer  of  the  Bureau 
of  Land  Management  will  und'^rlake 
such  investigations  as  are  necessarv  to 
determine  the  existing  and  potential 
demand  for  the  land  and  its  resources. 
A  report  will  also  be  prepared  for 
consideration  by  the  Secretary  of  the 
Interior,  the  President,  ami  the 
Congress,  who  will  de!ern)!ne  whether 
or  not  the  withdrawal  will  be  (  onlinue«t 
and,  if  so,  for  how  long.  The  final 
determination  on  the  continuation  of 
the  withdrawal  wi!i  be  publishctl  in  the 
Federal  Register.  1  he  existing 
withdrawal  will  continue  until  such 
final  determination  is  made. 

Dated:  May  31,  1094. 
Frank  Splendoria. 
Acting  Associate  St:>tr  Dh((  tor. 
IFR  Doc.  94-14043  Filed  0-5-94  ha'-:  ,:n,\ 

BILLING  CODE  431&-FB-M 


Office  of  Surface  Mining  Reclamation 
and  Enforcement 

Information  Collection  Submitted  to 
the  Office  of  Management  and  Budget 
for  Review  Under  the  Paperwork 
Reduction  Act 


The  proposal  for  the  collettion  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  approval  under  the 
provisions  of  the  Paperwork  Redui  tion 
Act  (44  U.S.C.  chapter  35)  Copies  of  the 
proposed  collection  of  information  and 
related  form  and  explanatory  material 
may  be  obtained  by  contacting  the 
Bureau's  clearance  officer  at  the  phone 
number  listed  below.  Comments  and 


suggestions  on  the  requirement.-  --mj::!!! 
be  made  directly  to  the  Bureau 
clearance  officer  and  to  the  Oifice  of 
Management  antl  Budget.  Paperwork 
Reduction  Project  (1029-0099). 
Washington.  DC  20503  telephone  202- 
39,5-7340. 

Title:  Maintenance  of  State  Proprawis 
and  Procedures  for  Substituting  Feri.-.vd 
Enforcement  of  .Stele  Programs  and 
Withdrawing  Approval  of  Statp 
Programs  30  CFR  Part  733. 

OMB  Xutnber:  1029-0099 

Abstract:  This  infor-Tiation  coJJet  tion 
requirement  allows  any  interested 
person  to  request  that  OSM  evrJusti'  i..-, 
approved  State  program. 

Bureau  Form  Xumber:  10L9-00^"<  ■ 

Frequency:  On  Occasion 

Description  of  Hespondenl!,:  Anv 
interested  person  (individuals, 
businesses.  iiKstitutions,  organizatio.'.vj 

Annual  Hesponsps:  3 

Annual  Burden  Hours:  495 

Estimated  Comphtion  Tune  lf>5 
hours 

Bureau  clearance  offictr  jo.^n  A 
Trelease (202)  343-1475 

Dated:  April  22.  1994  = 

Andrew  F.  DeVifo, 

Chiff.  Branch  of  Environrit-nta)  ar,.! 

Economic  Anahsis 

IFR  Dor.  94-14060  Tilrd  f-.S-i4  ^  s'l  .      ! 

BILLING  CODE  4310-05-M 


INTERNATIONAL  TRADE 
COMMISSION 

[Investigation  No.  337-TA-356) 

Certain  Vehicle  Security  Systems  and 
Components  Thereof:  Decision  Not  To 
Review  an  Initial  Determination 
Terminating  Investigation  Based  on.  3 
Summary  Determination  of  Patent 
Invalidiry  and  To  Afftrm  tne  Presiding 
Administrative  Law  Judges  Decision 
Not  To  Terminate  the  Investigation 
Based  Upon  Compiainant  s  Withdrawal 
of  its  Complaint 

AGENCY:  U.S.  IntcmsljonaJ  Trade 

Commission. 
ACTION:  Notice. 


SUMMARY:  Notice  Is  hereby  given  fh.j; 
the  U.S.  Inti^rnational  Trade 
Commission  has  determined  not  to 
review  an  initial  determination  (ID; 
(Order  No.  18)  issued  on  April  19.  )«f«>4. 
by  the  presiding  administrative  law 
judge  (AL[)  in  the  abovc-caplioned 
investigation  terminating  the 
investigation  based  on  summary 
•letermination  of  patent  invalidity.  Th«' 
Commission  also  determined  to  affirm 
the  ALj's  denial  of  complainant's 
motion  to  terminate  the  investigation 
based  upon  withdrawal  of  its  complfiir,! 
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FOR  FURTHER  INFORMATION  <  CNTACT: 
.\n(lr<'a  C.  Casson,  Esq.,  Of  ice  of  the 
Oenrnil  Counsel,  U.S.  Intel  national 
Trade  Commission,  500  E  !  treet,  SW., 
Washington.  DC  20436.  tol  phone  202- 
205-3105. 

SUPPLEMENTARY  iNFORMATIC  H:  The 
Commission  instituted  this 
investigation,  which  conce  ns 
allega'ioRS  of  violations  of  lection  337 
of  the  Tariff  Act  of  1930  in  he 
importation,  sale  for  impor  ation.  and 
sale  after  importation  of  cei  tain  vehicle 
security  systems  and  comp  ments 
thereof,  on  August  25.  lOg."; . 
Complainant  Code-Alarm,  nc.  ("Code- 
Alarm")  alleged  infringemf  nt  of  claims 
1-16  of  U.S.  Letters  Patent  >.049,867 
(the  '867  patent).  The  comp  laint  named 
four  respondents:  Audiovo: :  Corp. 
("Audiovox");  Directed  Ele  ;tronics  Inc. 
("Directed");  Magnadyne  C  irporation 
( "Magnadyne")  and  Nutek  Corporation 
(•■Nutek")'  On  January  3,  1^  94,  Code- 
Alarm  and  Audicvox  filed  <  joint 
motion  to  terminate  the  inv  ;stigation 
with  respect  to  Audiovox  o  i  the  basis 
of  a  license  agreement,  and  the  ALJ 
granted  that  motion  in  an  II  i  that  was 
not  reviewed  by  the  Commi  ssion.  59  FR 
113nfl  (March  10,  1994). 

On  September  3,  1993,  re  ipondent 
Directed  Electronics  Inc.  ("1  )irected") 
filed  a  motion  for  summary 
determination  of  the  investi  jation  on 
the  ground  that  the  '867  pat  mt  is 
invalid  under  35  U.S.C.  lOab)  by  reason 
of  an  on-sale  bar.  Kesponde  its 
Magnadyne  and  Nutek  subs  ?qucntly 
joined  in  Directed 's  motion  Code-Alarm 
and  the  Commission  investi  native 
attorney  (lA)  opposed  the  m  otion  for 
summary  determination. 

After  discovery  and  the  fi  ing  of  pre- 
hearing statements,  and  six  iays  before 
the  trial  before  the  ALJ  was  o  begin. 
Code-Alarm  filed  a  motion  \  a  terminate 
the  investigation  based  upon 
withdrawal  of  its  complaint 
Respondents  filed  an  oppos  tion  to 
Code-Alarm's  motion  to  ten  linate,  and 
the  lA  filed  a  response  supp  jrting  a 
motion  to  terminate  with  pr  sjudice. 

On  February  7,  1994,  the  ,  ^LJ  issued 
an  order  (Order  No.  16)  den  ing  the 
motion  to  terminate  as  of  thi  t  time, 
pending  resolution  of  issues  raised  by 
the  motion  for  summary  det  ;rmination 
and  other  outstanding  motic  ns.  The  AL) 
postponed  the  trial  and  a  set  schedule 
for  supplemental  briefing  re  larding 
Directed's  motion  for  summ  iry 
determination.  The  parties  t  lereafter 
filed  supplemental  documer  ts  regarding 
the  motion  for  summary  deti  irminalion, 
in  which  they  maintained  th  eir  original 
positions.  On  April  19, 1994,  the  ALJ 
denied  Code-Alarm's  motior  to 


terminate  the  investigation  based  on 
withdrawal  of  its  compltint  and  issued 
an  ID  (Order  No.  18)  terminating  the 
investigation  based  on  summary 
determination  of  invalidity  based  on  an 
on-sale  bar. 

Code-Alarm  petitioned  for  review  of 
the  ID  and  appealed  the  ALJ's  denial  of 
its  motion  for  termination  of  the 
investigation  based  on  withdrawal  of  its 
complaint.  The  I A  petitioned  for  review 
of  the  ID  granting  summary 
deter.mination.  Respondents  filed  an 
opposition  to  both  petitions. 
Respondents  and  the  l.\  filed  responses 
in  opposition  to  Code-Alarm's  appeal  of 
the  denial  of  the  motion  to  terminate 
based  upon  withdrawal  of  the 
complaint.  Respondents  also  filed  a 
motion  to  strike  Code-Alarm's  petition 
for  review  and  a  conditional  opposition 
to  notices  of  withdrawal  filed  by  Code- 
Alarm's  outside  counsel.  Respondents' 
motion  to  strike  was  denied  by  the 
Commission,  and  the  Commission 
allowed  complainant's  outside  counsel 
to  withdraw  from  representing 
complainant  notwithstanding 
respondents'  conditional  opposition. 

This  action  is  taken  under  the 
authority  of  section  337  of  the  Tariff  Act 
of  1930,  19  U'.S.C.  1337,  and  section 
210.53  of  the  Commission's  Interim 
Rules  of  Practice  and  Procedure,  19  CFR 
210.53. 

Copies  of  the  nonconfidential  version 
of  the  ID  and  all  other  nonconfidential 
documents  filed  in  connection  with  this 
investigation  are  or  will  be  available  for 
inspection  during  official  business 
hours  (8:45  a.m.  to  5:15  p.m.)  in  the 
Office  of  the  Secretar>-.  U.S. 
International  Trade  Commission,  500  E 
Street  SW.,  Washington.  EX:  20436, 
telephone  202-205-2000.  Hearing- 
impaired  persons  are  advised  that 
information  on  this  matter  can  be 
obtained  by  contacting  the 
Commission's  TDD  terminal  on  202- 
205-1810. 

Issued:  June  3.  1994. 

By  order  of  the  Commission.. 

Donna  R.  Koehjike, 

Secretary 

|FR  Doc.  94-14072  Filed  5-8-94:  8:45  am| 

BILLING  COOE  70aM)2-P 


INTERSTATE  COMMERCE 
COMMISSION 

JFinance  Docket  No.  32513) 

Missouri  Pacific  Railroad  Company- 
Trackage  Rights  Exemption- 
Northeast  Kansas  &  Missouri  Division. 
Mid-Michigan  Railroad  Company,  Inc. 

Northeast  Kansas  &  Missouri  Division. 
Mid-Michigan  Railroad  Company,  Inc., 
has  agreed  to  grant  overhead  trackage 
rights  to  Missouri  Pacific  Railroad 
Company  over  approximately  65  miles 
of  rail  line  from  miiepost  42.7  at 
Hiawatha.  KS.  to  miiepost  107.7  at 
Upland,  KS.  in  Brown.  Nemaha  and 
Marshall  Counties.  KS.  The  trackage 
rights  were  to  become  effective  on  or 
after  May  27.  1994. 

This  notice  is  filed  under  49  CFR 
1 180.2(d)(7).  If  the  notice  contains  false 
or  misleading  information,  the 
exemption  is  void  ab  initio.  Petitions  to 
revoke  the  exemption  under.49  U.S.C. 
105Q5(d)  may  be  filed  at  any  time.  The 
filing  of  a  petition  to  revoke  will  not 
stay  the  transaction.  Pleadings  must  be 
filed  with  the  Commission  and  served 
on:  Joseph  D.  Anthofer.  Qmeral 
Attomev.  1416  Dodge  Street.  Omaha. 
NE  68179. 

As  a  condition  to  use  of  this 
exemption,  any  employees  adversely 
affected  by  the  trackage  rights  will  be 
protected  pursuant  to  Norfolk  and 
Western  Ry.  Co. — Trackage  Bights — B\'. 
354  ICC.  605  (1978).  as  modified  in 
Mendocino  Coast  Rv..  Inc. — Lease  and 
Operate.  360  ICC.  653  (1980). 

Decided;  June  2.  1094. 

By  the  Commission.  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 

Sidney  L.  Strickland,  Jr., 

Secretary 

|FR  Doc.  94-14036  Filed  6-8-94;  8:45  am] 

BILLING  CODE  7035-41-P 

[Finance  Docket  No.  32512] 

Union  Pacific  Railroad  Company — 
Trackage  Rights  Exemption- 
Northeast  Kansas  &  Missouri  Division, 
Mid-Michigan  Railroad  Company,  Inc. 

Northeast  Kansas  &  Missouri  Division. 
Mid-Michigan  Railroad  Company,  Inc.. 
has  agreed  to  grant  overhead  trackage 
rights  to  Union  Pacific  Railroad 
Company  over  approximately  65  miles 
of  rail  line  from  miiepost  42.7  at 
Hiawatha,  KS,  to  miiepost  107.7  at 
Upland,  KS.  in  Brown,  Nemaha  and 
Marshall  Counties,  KS.  The  trackage 
rights  were  to  become  effective  on  or 
after  May  27,  1994. 

This  notice  is  filed  under  49  CFR 
1180.2(d)(7).  If  the  notice  contains  false 


or  misleading  information,  the 
exemption  is  void  06  initio.  Petitions  to 
revoke  the  exemption  under  49  U.S.C. 
10505(d)  may  be  filed  at  any  time.  The 
filing  of  a  petition  to  revoke  will  not  . 
stay  the  transaction.  Pleadings  must  be 
filed  with  the  Commission  and  served 
on:  Joseph  D.  Anthofer,  General 
Attorney,  1416  Dodge  Street,  Omaha, 
NE  68179. 

As  a  condition  to  use  of  this 
exemption,  any  employees  adversely 
affected  by  the  trackage  rights  will  be 
protected  pursuant  to  Norfolk  and 
Western  Ry.  Co.— Trackage  Rights— BN. 
354  I.C.C.  605  (1978),  as  modified  in 
Mendocino  Coast  Rv.,  Inc.— Lease  and 
Operate,  360  I.C.C.  653  (1980). 

Decided:  June  2,  1994. 

By  the  Commis.sion,  David  M.  Konschnik, 
Director,  Office  of  Proceedings'. 
Sidney  L.  Strickland,  Jr., 
Secretary 

[FR  Doc.  94-14035  Filed  6-8-94;  8:45  am| 
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DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Pursuant  to  the  Clean  Water  Act 

In  accordance  with  Departmental 
policy,  28  CFR  50.7,  notice  is  hereby 
given  that  a  proposed  consent  decree  in 
United  States  and  Commonwealth  of 
Pennsylvania  v.  Delaware  Regional 
Water  Quality  Control  Authoritv,  Civil 
Action  No.  91-2787,  was  lodged  on  May 
24,  1994  with  the  United  States  District 
Court  for  the  Eastern  District  of 
Pennsylvania. 

The  Consent  Decree  concerns 
violations  of  the  Federal  Water 
Pollution  Control  Act  (also  known  as 
the  "Clean  Water  Acf),  33  U.S.C.  1251 
et  seq.,  and  the  Pennsvlvania  Clean 
Streams  Law,  35  PS.  §691.2  et  seq.,  at 
the  defendant's  publicly-owned 
municipal  and  residential  wastewater 
treatment  plant  located  in  Chester, 
Pennsylvania. 

The  complaint  in  this  action  alleged 
that,  from  1986-91,  the  defendant 
discharged  pollutants  into  the  Delaware 
River  in  excess  of  several  of  the  effluent 
limitations  established  in  its  National 
Pollutant  Discharge  Elimination  system 
("NPDES")  permit;  discharged,  on 
several  occasions,  untreated  wastewater 
into  tributaries  of  the  Delaware  River: 
failed  to  operate  all  of  its  facilities  and 
equipment  as  required  by  its  permit: 
and  failed  to  comply  with  certain 
sampling  and  reporting  requirements  of 
its  permit.  The  proposed  Consent 
Decree  requi-^es  defendant  to  comply 
fully  with  all  terms  and  conditions  of  its 


NPDES  permit,  to  construct  and  operate 
an  additional  secondary  clarifier  at  its 
plant  by  May  1,  1997,  and  to  pay  a  civil 
penalty  of  5350,000.  plus  interest  that 
has  accrued  on  that  sum  .since  May 
1992. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  davs 
from  the  date  of  this  publication, 
comments  relating  to  the  proposed 
consent  decree.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General  for  the  Environment  and 
Natural  Resources  Division,  Department 
of  Justice,  Washington,  D.C.  20530,  and 
^should  refer  to  United  States  and 
Commonwealth  of  Pennsylvania  v. 
Delaware  Regional  Water  Quality 
Control  Authority  (ED.  Pa),  DOJ  Ref. 
#90-5-1-1-3445. 

The  proposed  consent  decree  may  be 
examined  at  the  office  of  the  United 
States  Attorney,  615  Chestnut  Street, 
suite  1300,  Philadelphia,  Pennsvlvairia 
19106;  the  Region  III  Office  of  the 
Environmental  Protection  Agency,  841 
Chestnut  Building,  Philadelphia," 
Pennsylvania  19107;  and  at  the  Consent 
Decree  Library,  1120  G  Street  NVV,,  4th 
Floor,  Washington,  DC  20005,  (202) 
624-0892.  A  copy  of  the  proposed 
consent  decree  may  be  obtained  in 
person  or  by  mail  from  the  Consent 
Decree  Library,  1120  G  Street  NW.,  4th 
Floor,  Washington,  DC  20005  In 
requesting  a  copy  please  refer  to  the 
referenced  case  and  enclose  a  check  in 
the  amount  of  S6.75  (25  cents  per  page 
reproduction  costs),  payable  to  the 
Consent  Decree  Library. 
John  C.  Cniden, 

Chief,  Environmental EnfoKtmfnl  St-ttion. 
Environment  and  jVaturol  Rtsonrccs  Division. 
IFR  Doc.  94-13953  Filed  6-6-94;  S.45  ami 
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Notice  of  Lodging  of  Consent  Decree 
Pursuant  to  the  Clean  Water  Act 

In  accordance  with  Departmental 
policy,  28  CFR  50.7,  notice  is  hereby 
given  that  a  proposed  consent  decree  in 
United  States  v.  City  of  Madison, 
Florida  and  State  of  Florida,  Civil 
Action  No.  TCA-94-40220,  was  lodged 
on  May  16,  1994  with  the  United  States 
District  Court  for  the  Northern  District 
of  Florida  (Tallahassee  Division). 

The  proposed  consent  deciee  resolves 
the  United  States'  civil  claims  against 
the  City  of  Madison  ("City  ")  and  the 
State  of  Florida  for  violations  of 
Sections  301  and  402  of  the  Clean  Water 
Act.  33  U.S.C.  1311  and  1342.  resuhing 
from  the  discharge  of  pollutants  from 
the  City's  wastewater  treatment  plant,  in 
violation  of  the  City's  National  Pollutant 
Discharge  Elimination  .System 


("NPDES")  Permit.  The  proposed 
consent  decree  requires  that  the  City  ' 
pay  the  United  States  SlOO.OOO  in  civil 
penalties  for  past  violations  of  the  Clean 
Water  Act  and  provides  for  stipulated 
civil  penalties  to  be  paid  for  any  failure 
by  the  City  to  comply  with  its  NPDES 
Permit  limitations  in  the  future. 
The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
comments  relating  to  the  proposed 
consent  decree.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General  for  the  Environment  and 
Natural  Resources  Division,  Department 
of  Justice,  Washington,  DC  20530.  and 
should  refer  to  United  States  v.  Citv  of 
Madison,  and  State  of  Florida,  DOJ  Ref 
#90-5-l-l-393S. 

The  proposed  consent  decree  may  be 
examined  at  the  office  of  the  United 
States  Attorney.  315  S.  Calhoun  Street, 
suite  510.  Tallahassee,  Florida  32301; 
the  Region  IV  Office  of  the 
Environmental  Protection  Agency,  345 
Courtland  Street  NE.,  Atlanta,  Georgia 
30365;  and  at  the  Consent  Decree 
Library,  1120  G  Street  NW.,  4th  Floor. 
Washington.  DC  20005,  (202)  624-0892. 
A  copy  of  the  proposed  consent  decree 
may  be  obtained  in  person  or  by  mail 
from  the  Consent  Decree  Library.  1120 
G  Street  NW.,  4th  Floor,  Washington. 
DC  20005.  In  requesting  a  copy  please 
refer  to  the  referenced  case  and  enclose 
a  check  in  the  amount  of  $5.50  (25  tents 
per  page  reproduction  costs),  p3\«ble  to 
the  Consent  Decree  Library. 
John  C.  Cruden, 

Chief.  Environment')!  Enforcemtnl  StCirr.. 
Environment  and  S'atuml  Resources  Di\  ision. 
IFR  Doc.  94-13949  Filed  6-8-94  845  f.:n| 
BILLING  CODE  4410-«>-M 


Notice  of  Lodging  of  Consent  Decree 
Pursuant  to  the  Clean  Air  Act 

In  accordance  with  Departmental 
policy.  28  CFR  50.7,  notice  is  hereby 
given  that  a  proposed  consent  decrre  in 
United  States  v.  Sun  Company.  Ini 
IR&M)  and  Atlantic  Refining  b 
Marketing  Corp.,  Civil  Action  No.  94- 
CV-3246.  was  lodged  on  May  26.  1994 
with  the  United  .States  District  Court  for 
the  Eastern  District  of  Pennsylvania 
The  Consent  Decree  settles  an  action 
brought  under  .Section  113  of  the  Clean 
Air  Act  (the  "Act"),  42  US  C.  7413, 
seeking  an  injunctiim  and  civil  pfnoilit-s 
for  defendants'  violations  of  (l) 
procedural  and  substantive 
requirements  imposed  by 
Pennsylvania's  implementation  plan 
(SIP)  enacted  pursuant  to  Section  ll!l .  I 
the  Actr42  U.S.C.  7410;  (2)  the 
Prevention  of  Significant  Detenoratic, 
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(FSD)  requirements  of  42  U.5  .C.  7470. 
et.  srq..  and  the  regulations  f  romulgated 
thereunder:  and  (3)  the  New  iource 
Performance  Standards  (NSP  5) 
promulgated  pursuant  to  42  1  J.S.C. 
7411.  Pursuant  to  the  Conser  I  Decree, 
defendants  have  agreed  to  paf  a  civil 
penalty  of  $1.4  million  and  undertake 
certain  corrective  actions  din  cted 
towards  reducing  emissions  ( f  nitrogen 
cxides,  sulfur  dioxide  and  pa  rticulate 
matter. 

The  Department  of  justice  '  kill 
receive,  for  a  period  of  thirty  30)  days 
from  the  date  of  this  publicat  on, 
comments  relating  to  the  pro  losed 
consent  decree.  Comments  sh  ould  be 
addressed  to  the  Assistant  At  omev 
General  for  the  Environment  uid 
Natural  Resources  Division,  [  epartment 
of  Justice.  Washington,  DC  20  530,  and 
should  refer  to  United  States  i.  Sun 
Company,  Inc..  et.  al..  DOJ  Ref.  #90-5-2- 
1-1744. 

The  proposed  consent  deer  ^e  mav  be 
e.vamined  at  the  office  of  the  '  Jnited 
States  Attorney,  615  Chestnu  Street, 
Twelfth  Floor.' Philadelphia,   'A  19106; 
and  at  the  Consent  Decree  Lib  rary,  1 120 
G  Street  NVV.,  4th  Floor,  Wasl  ington, 
DC  20005,  (202)  624-0892.  A  <  :opy  of  the 
proposed  consent  decree  may  be 
obtained  in  person  or  by  mail  from  the 
Consent  Decree  Library,  1120  G  Street 
NW..  4th  Floor.  Washington.   )C  20005. 
In  requesting  a  copy  please  re  er  to  the 
referenced  case  and  enclose  a  check  in 
the  amount  of  $8.50  (25  cents  per  page 
reproduction  costs),  payable  t )  the 
Consent  Decree  Library. 
)ohn  C.  Cniden, 

Cbiff.  Environmental  Enforcemer  (  Section. 
Environment  and  Natural  Resoun  es  Division. 
jFR  Doc.  94-13952  Filed  6-8-94.  8|45  am] 

eiLUNG  CODE  441(M>1-M 


(A  AG/ A  Order  No.  87-94] 

Privacy  Act  of  1974;  System* 
Records 


Pursuant  to  the  Privacy  Act  of  1974  (5 
LI.S.C.  552a),  notice  is  given  tl  at  the 
Drug  Enforcement  Administra  ion 
(DEA)  proposes  to  modify  an  Existing 
system  of  records  entitled, 
"investigative  Reporting  and  E  iling 
System  (IRFS).  Justice/DEA-0  )8. 

The  DE.\  proposes  to  moriif  ■  its  IRFS 
system  which  covers  drug  enf  ircement- 
rclated  records  to  (1)  more  cle  irly 
describe  the  categories  of  indii  iduals 
covered  by  the  system  and  iht 
categories  of  records  in  the  svitem.  (2) 
provide  specificity  with  respe  :t  to  the 
routme  uses  of  the  informatioi   in  the 
system,  (3)  remove  unnecessai  y 
exemptions,  (4)  more  accurate  y 


of 


respond  to  other  notice  captions,  in 
particular  those  captions  identified  as 
"Retrievability."  and  "Retention  and 
Disposal."  and  (5)  reflect  that  an 
automated  index,  containing  limited, 
unclassified  data,  will  be  available  to 
Federal  Law  enforcement  agencies.  The 
index  will  assist  these  agencies  in 
determining  whether  DEA  may  have  a 
more  detailed  record  which  is  relevant 
to  their  law  enforcement 
responsibilities,  and  which  may  be 
made  available  to  them  upon  request. 

Title  5  U.S.C.  552a(e)(4)  and  (11) 
provide  that  the  public  be  provided  a 
30-day  period  in  which  to  comment  on 
the  new  routine  uses  of  a  system  of 
records.  The  Office  of  Management  and 
Budget  (OMB),  which  has  oversight 
responsibility  under  the  Act,  requires 
that  it  be  given  a  40-day  period  in  which 
to  review  this  system. 

Therefore,  please  submit  any 
comments  by  July  11,  1994.  The  public. 
OMB  and  the  Congress  are  invited  to 
send  written  comments  to  Patricia  E. 
Neely,  Systems  Policy  Staff,  Justice 
Management  Division.  Department  of 
Justice,  Washington,  DC  20530  (Room 
850,  WCTR  Building). 

A  description  of  the  modified  svstem 
of  records  is  provided  below.  In 
addition,  the  Department  has  provided 
a  report  to  OMB  and  the  Congress  in 
accordance  with  5  U.S.C.  552a(r). 

Dated:  June  3,  1994 
Stephen  R.  Colgate. 

Assistant  Attorney  General  for 
Administration 

SYSTEM  NAME: 

Investigative  Reporting  and  Filing 
vSystem.  Justice/DEA-008. 

SYSTEM  LOCAT'CN: 

Drug  Enforcement  Administration; 
700  Army  Navv  Drive.  Arlington.  VA 
22202;  and  field  offices.  For  field  office 
addresses,  see  appendix  identified  as 
"DE.^  Appendix — List  of  Record 
Location  Addresses.  Justice/DEA-999." 

CATEGORIES  OF  INOiVIDUALS  COVERED  BY  THE 
SYSTEM: 

A.  Drug  offenders 

B  Alleged  drug  offenders;  and 

C.  Persons  suspected  of  drug  offenses. 

D.  Defendants. 

Such  individuals  may  include 
individuals  registered  with  DEA  and 
responsible  for  the  handling, 
dispensing,  or  manufacturing  of 
controlled. substances  under  the 
Comprehensive  Drug  Abuse  Prevention 
and  Control  Act  of  1970. 


CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 
Subpart  A: 

Subpart  A  is  (1)  a  manual  index 
(which  serves  as  a  backup  to  the 
automated  index  described  in  subpart  B) 
and  (2)  paper  case  file  records 
consisting  of:  Criminal  Investigative 
Files;  Regulatory  Audit  and 
Investigatory  Files;  and  Cjeneral 
Investigative  Files.  These  files  may 
include  investigative  and  confidential 
informant  reports  and  all  docume.nted 
findings  and  investigative  "lead" 
information  relative  to  preregistrant 
inspections,  investigations,  targeted 
conspiracies,  and  trafficking  situations, 
etc.  The  reports  pertain  to  the  full  range 
of  DEA  criminal  drug  enforcement  and 
regulatory  investigative  functions  that 
emanate  from  the  Comprehensive  Drug 
Prevention  and  Control  Act  of  1970. 

For  example,  records  in  the  Criminal 
Investigative  Case  Files  may  include  a 
systematic  gathering  of  information 
targeted  on  an  individual  or  group  of 
individuals  operating  in  illegal  dmgs 
either  in  the  United  States  or 
internationally;  reports  on  individuals 
suspected  or  convicted  of  narcotics 
violations;  reports  of  arrests; 
information  on  drug  possession,  sales, 
and  purchases  by  such  individuals;  and 
information  on  the  transport  of  such 
drugs,  either  inside  the  United  States  or 
internationally,  by  such  individuals. 
Records  in  the  Regulatory  Audit  and 
Investigatory  Files  may  include  similar 
investigative  reports  regarding  those 
individuals  specifically  identified  under 
item  C.  of  the  'Categories  of  Individuals 
Covered  by  the  System."  Records  in  the 
General  Investigative  Files  may 
generally  include  fragmentary  or  low 
priority  information  on  an  individual 
which  is  not  significant  enough  to  open 
a  case  file. 

Subpart  B: 

Subpart  B  is  an  automated  index 
containing  limited,  summary-type  data 
which  are  extracted  from  and  which 
point  to  the  case  files  described  in 
subpart  A  above.  Examples  of  such  data 
include:  Record  number;  subject  name 
(person,  business,  vessel),  aliases  and 
soundex;  personal  data;  (occupation(s). 
race,  sex.  date  and  place  of  birth,  height, 
weight,  hair  color,  eye  color, 
citizenship,  nationality/ethnicity,  alien 
status);  special  considerations  (fugitive, 
armed/dangerous);  resident  and 
criminal  address  (business. and 
personal);  miscellaneous  numbers 
(telephone,  passport,  drivers  licen.se. 
vehicles  registration,  social  security 
number,  etc.);  relevant  case  file 
numbers,  with  indicators  for  active 
investigations;  date/stamp  (event)  data 


(Subpart  B  v.rill  contain  no  classified 
information.) 

AUTHORfTY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

This  system  is  established  and 
maintained  to  enable  DEA  to  carry  out 
its  assigned  law  enforcement  and 
criminal  regulatory  fimctions  under  the 
Comprehensive  Drug  Abuse  Prevention 
and  Control  Act  of  1970  (Pub.  L.91- 
513).  Reorganization  Plan  No.  2  of  1973, 
and  Title  21  United  States  Code;  and  to' 
fiilfiU  United  States  obligations  under 
the  Single  Convention  on  Narctjlic 
Drugs. 

PURPOSE: 

The  records  in  thi.s  system  have  btiun 
compiled  for  the  purpose  of  identifying, 
apprehending,  and  prosecuting 
incfividuals  connected  in  any  way  with 
the  illegal  manufacture,  distribution,  or 
use  of  drugs. 

ROUTiNE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Relevant  records  or  any  relevant  facts 
derived  therefrom  may  be  disclosed  to: 

(1)  Other  Federal,  State,  local,  and 
foreign  law  enforcement  and  regulatory 
agencies,  and  components  thereof,  to 
support  their  role  in  the  detection  and 
monitoring  of  the  distribution  of  illegal 
drugs  in  the  United  States  or  such  other 
roles  in  support  of  counterdrug  law 
enforcement  as  may  be  permitted  by 
law;  direct,  electronic,  "read  only" 
access  by  Federal  law  enfor<:ement 
agencies  only  to  subpart  B  of  thi^  system 
of  records  may  be  permitted  to  enable 
these  agencies  to:  (i)  Identify  DE,\  law 
enforcement  information  or  activities 
which  may  be  relevant  to  their  law 
enforcement  responsibilities  and,  where 
such  information  or  activities  is 
identified,  request  access  to  the 
underlyi:)g  case  files  records  descril)ed 
in  subpart  A,  and  (ii)  ensure  appropriate 
coordination  of  such  activities  wiih 
I3EA:  (2)  Oth.jr  FrdcrnI,  State,  local,  and 
foHiiri)  liiw  enforcement  and  n-giilatory 
agencies,  and  components  thereof,  to 
the  extent  necessary  to  elicit 
information  pertinent  to  counter-drug 
law  enforcement;  (3)  Foreign  law 
enforcement  agencies  through  thu 
Department  of  State  (with  whom  DEA 
maintains  liaison),  and  agencies  of  tne 
U.S.  foreign  intelligence  coinn>:ujity  to 
further  the  efforts  of  those  agencies  with 
rcsppx:t  to  the  national  security  and 
foreign  affairs  aspects  of  intemation;:! 
drug  trafficking;  (4)  individuals  and 
organizations  in  the  course  of 
investigations  to  the  extent  neces.sary  to 
elicit  information  about  suspected  or 
known  illegal  drug  violators;  (5)  Federal 
and  state  regulatory  Bgftncae.s 


responsible  for  the  licensing  or 
certification  of  individuals  in  the  fields 
of  pharmacy  and  medicine  to  assist 
them  in  carrying  out  such  licensing  or 
certification  functions;  (6)  any  person  or 
entity  to  the  extent  necessary  to  prevent 
an  imminent  or  potential  crime  which 
directly  threatens  loss  of  life  or  serious 
bodily  injury;  (7)  news  media  and  the 
public  pursuant  to  28  CFR  50.2  un!e.ss 
it  is  determined  that  release  of  the 
specific  information  in  the  context  of  a 
particular  case  would  constitute  an 
unv^ananted  invasion  of  personal 
privacy;  (8)  a  Member  of  Congress  or 
staff  acting  upon  the  Member's  behalf 
when  the  Member  or  staff  requests  the 
information  on  behalf  of  and  at  the 
request  of  the  individual  who  is  the 
subject  of  the  record;  (9)  National 
Archives  and  Records  Administration 
and  the  General  Services 
Administration  in  records  management 
inspections  conducted  under  the 
authority  of  44  U.S.C.  2904  and  2906: 
and  (10)  to  a  court  or  adjudicative  body 
before  which  DEA  is  authorized  to 
appear  when  any  of  the  following  is  a 
party  to  litigation  or  has  an  interest  in 
Utigation  and  such  records  are 
determined  by  DEA  to  be  arguably 
relevant  to  the  litigation:  (i)  DEA.'or  any 
subdivision  thereof,  or  (ii)  any  employee 
of  DEA  in  his  or  her  official  capacity,  or 
(iii)  any  employee  of  DEA  in  his  or  her 
individual  capacity  w-here  the 
Department  of  Justice  has  agreed  to 
represent  the  emploj-ee,  or  (iv)  Uie 
United  States,  where  DEA  determines 
that  the  litigation  is  likely  to  affecl  it  or 
any  of  its  subdivisions'* 

POLIOES  AND  PR.<VCTICES  FOR  ST0ft;NG, 
RETRIEVING,  ACCESSING,  RETAINING,  AKO 
DISPOSING  OF  RECORDS  IN  THE  SYSTEW 
STORAGE: 

Records  described  in  subn.jrt  A  t.f  the 
"Categories  of  Records  in  t/'.-  Svsle.Ti" 
are  maintained  on  standard  index  cards 
and  in  standard  file  folders  at  DE.\ 
Headquarters  and  field  offices.  Rernrds 
described  in  subpart  3  are  stored  on  a 
computer  database  at  the  DEA  ar,d  on  .i 
mainframe  at  the  Department  of  ju.'Jlico 
Computer  Center. 

Hi'trjcvability: 

Information  will  l>e  retrieved  by 
accessing  either  the  manual  or 
automated  index  by  name  and  by  rross- 
referenr.ing  the  name  with  a  number 
as;dgned  to  the  ca.se  filn.  In  addition  to 
other  Federal  law  enforcement  agencies 
(reference  routine  use  a.  above),  the  law 
enforcement  components  of  the 
Department  of  Justi<«  may  have  dir«ct. 
electronic,  "read  only  '  access  (imder 
subsection  (b)(1)  of  the  Privacy  Act)  to 
subpart  B  of  the  "Categories  of  Rw^ortls 


in  the  System/"  These  data  will  assist 
DOJ  law  enforcement  components  in 
identifying  whether  there  may  be 
detailed  records  which  reside  in  subpart 
A  of  this  system  of  records  that  may  be 
relevant  to  their  law  enforcement 
responsibilities.  Where  such  records  are 
identified,  DOJ  law  enforcement 
components  may  request  access. 

Safeguards: 

Access  is  limited  to  designated 
employcos  with  a  need-to-know.  All 
records  are  stored  in  a  secure  area  of  a 
seciu-e  building.  In  addition  to 
controlled  access  to  the  building,  the 
areas  where  records  are  kept  are  either 
attended  by  responsible  DEA 
employees,  guarded  by  security  guard, 
and/or  protected  by  electronic" 
surveillance  and/or  alann  systems,  as 
appropriated.  In  addition,  paper 
records,  including  the  manual  index,  are 
in  locked  files  during  off-duty  hours  and 
unauthorized  access  to  the  automated 
index  is  also  prevented  through  state-of- 
the-art  technology  such  as  encryption 
and  multiple  user  ID's  and  passwords. 

RETENTION  AND  DISPOSAL: 

Paper  r(;cords  will  be  transferretl  to 
the  Washington  National  Records  Ceiiter 
10  years  after  date  of  last  entry:  and 
destroyed  25  years  after  date  of  last 
entry.  The  related  index  will  be  deleted 
25  years  a.fter  date  of  last  entry. 
Approval  pending  DEA  records 
management  and  the  NARA. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Assistant  Admini.strator,  Operations 
Division.  Drug  Enforcement 
Administration.  Freedom  of  Information 
.S«x  tion,  Washington,  D.C.  20537. 

NOTIFICATION  PROCEDURE: 

In(|uirics  should  be  addressed  to: 
Dr.ig  Enforcement  Administration, 
Frred'jm  of  Information  Section, 
Wj.^hington,  D.C  20537. 

RECORD  ACCESS  PROCEDURE: 

.Sa:i;e  ns  above. 

CONTESTING  RECORDS  PROCCDUrE: 
Same  .is  r:bove. 


RECORD  aDU.TCE  CATEGORIES: 

(.i)  DEA  personnel,  (b)  Confidential! 
informants,  witnesses  and  other 
cooperating  individuals,  (c)  Sui':pef:ts 
and  defendants,  (d)  Federal.  .State  and 
lo«;al  law  enforf;ement  and  regulatory 
agencies,  (e)  foreign  law  enfcrcemenl 
agencies,  (f)  business  records  by 
subpoena,  and  (g)  drug  and  chemiiujl 
companies. 
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SYSTEMS  EXaM>TEO  FROM  CERTAIN  PROVIStOMS 
Of  THE  ACT: 


Thf>  Attorney  General 
this  system  from  sub?!H:t 
(4).  (d).  (c)(1).  (2)  and  {V: 
<;iK.I  (g)  of -hs  Privacv  Ar 
r.  (J.S.C.  552a  (j)(2).  It;  r.f' 
;.)(Slom  h.is  been  oxf  rn^^t 
siihscctioiis  C<.:)(3],  id).  ...11 
puHiuanl  to  subject: r.m  i'; 
Ii'ivo  b/*ii  prcniulgcit';!  i 
wit!j  tKt.  IT:  piin;fni;?;t.i  uf 
;i'i;'.llO,  (c.j  ant'  (e)  aari  ha 
pi.bli'ihcd  in  fhf:  tedpr  j] 

IhH  [Joe.  34-1401. ■*  Filfrrl  f- 
B<UJI»G  C00€  '«1(MI» 


:i 


as  exe:iT)pteci 
>ns  (r,)('jj  a.ad 
{.-■(5)  and  (U). 
[■.nriiiant  to 
iition.  the 
from 

(1)  Riiha 
.T;rf.idHnv:f: 
i  f  F.S.C. 

b>rl;rt 

■H;  8.45  .i,n\ 


[  tAG/A  Order  No  89-941 

Privacy  Act  cf  1974;  Sy5 
Records 


vu 


ni 


V 


Pursuant  to  the  Pri"..(:v 
U.S.C.  5.52a),  notice  is  g 
Ferifiral  Bureau  of  Invtsii 
propcses  to  describe  a  so] 
of  records  entitled.  "FBI 
hifunnalion  Indices  Sv 
(Jl/STICE/FBI-Oie). 

The  newly  described  r 
reflects  that  automated  i 
containing  limited  data, 
available  to  Federal  law 
SRcncies.  The  indices  wil 
agencies  in  determining 
may  have  a  more  detailed 
is  n-Icvant  to  their  law  e'l 
responsibilities,  and  w'lu: 
rtiade  available  to  ttwm  u 

Tide  5  U.S.C.  552a(e) 
provide  that  the  public  b» 
;iO-day  period  in  which  u 
the  new  routine  uses  of  a 
i-eiords.  The  Office  of  .Ma 
Budget  (OMB),  which 
rtjsponsibility  undar  the 
that  It  be  given  a  40-iiay  p 
to  review  these  systems. 

Therefore,  please  siibrt 
comments  by  July  II.  1^" 
OMB  and  the  Congress  art 
;>end  written  comments  t( 
Neely,  Systems  Policy  Sta 
Management  Division, 
lusticc.  Washington.  DC  2 
B-IO.  WCTR  Building). 

A  description  of  the  sy 
r  s  provided  below.  In  add 
(1pp;;rtment  has  provided 
(JMB  and  the  Congress  in 
with  5  U.S.C.  552a(r) 


Act  ot  1074 !'"» 
ji>  that  th> 
•-tion  (FBI) 
araf*  systen; 
iounterdntg 
sr.tn"  (CIIS) 


^19  t 


em  of 


i  systCHi 
ices, 
ill  bo 
eliiorcfjaieia 
assist  the.se 
hether  tlie  FBI 
ret  ord  which 
orcement 
1  may  lie 
on  request 

and  (11) 
provided  a 
torament  o:i 
ysteiii  of 
dj^eiuent  ;>nd 
ersight 
roqrure:s 
iiiMj  in  '.vhiira 


41 


has  ov 

.''Ct. 


ilVy 

The  pitl'lw.*, 
invited  to 
Patricia  E 
f.  lustire 
Department  of 
".•^0  (RiMjni 

s|i!m  of  recnriJs 
ion, the 
report  to 
icv:ordanf;e 


D.:ted:  Ff.ne  3.  I<i91. 
Si<*ph€  n  R.  Colgat?, 

Asristnnt  Attorney  Cunrral  for 

Aiirrtiniifrodan. 

JUSTJC&FBi-OlS 

Vm  Qiuntordnif.;  I.>forma*ion  India; m 
.Sy;;ten.  (CFIS)  UUSTiCE/Fni-ClG) 

SySkeWLOCATiON: 

rjio  i)vpd-:\ni<Tn\  of  justice  (DO!i_ 
(.(>fn.p.;r,:r  Center.  K{x:kvi'!e.  .Mar>bnd. 
;iru1  i'lt  FP.f  ll^.-adrii-irters.  VV'ashij;i^ior» 

m:. 

CAftGORScS  Or  WDNIDUAlS  COVEREO  Br  THE 

SVSTBMC 

Individual's  who  rela'.e  in  any  mtiniit:f 
tti  official  FBI  drag  law  enforcement 
inve.st'galioris  induding.  but  not  linutt  ?1 
to.  si)hje:;fs.  susprv'ts.  victims, 
wifnes.';es,  and  c!o.se  relatives  ar.d 
a.ssoc(.^lf;S  who  are  relevant  to  an 
inver^tipation 

C-.TEGC*E3  Or  RECORDS  IN  THE  SYSTEM: 

The  records  in  the  system  will  ronsi.st 
(if  automated  indices  to  information 
located  in  drug  law  enforcement  case 
files  of  the  FBI.  Examples  of  the  case 
fikts  ir.clude  those  concerning  the 
dtstnbution  of  controlled  substance.^, 
C4>ntiraung  crindnal  enterprises, 
racketeering  enterprises.  Organized 
Crime  Drug  Enforcement  Task  Forces 
cases,  and  organized  crime-dnig 
iftteiligeas-ecases. 

These  automated  indices  contJiin 
Ufiuted  summary  typo  data  extracted 
from  the  c  ase  fi!cvThese  indices  will 
serve  as  a  potuter  .system  to  FBI  c;i.';f 
fdi>s  containing  drug  law  enforcement 
infortnafion;  but  the  system  does  nrit 
contain  the  case  files  themselves. 
Acf.e!iS  tf^  il.v  i--ise  file  infannation  mus? 
bti  gairreri  by  separate  contact  with  the 
apprt>priaie  '  HI  office,  outside  this 
system.  a*te:  .  i.^  system  has  beeei 
quehe-J.  The  sysiem  will  facilitate  hi  t'l-: 
exchange  of  drug  law  enforcement 
information  between  and  among  the  FHi 
and  OfcA,  and  such  other  law 
enforcemeot  agencies  as  may  participate 
in  lilt; touiUerdrug  investigative 
infofn;ation  sharing  program  which  th) . 
systen;  st.-r/es. 

Otdy  specified  data  fields  from  these 
acords  vvdl  be  provided.  Examples  of 
data  fielfh  included  are  name,  case  fde 
numtifrr.  r=ice,  sex,  name  identifiers 
(alias.  fru6?-name,  main,  reference. 
mdividu.ll,  non-individual),  locality 
indicators,  date  of  birth,  place  of  birth, 
ID  numljers,  addresses,  violation  codes, 
investigatii'e  classification,  and  offif;e  (»t" 
origin.  Data  Colds  from  cases  also 
include  status,  date  ca.se  was  opcneil, 
di'tte  Case  was  closed,  and  point-of- 


contact  information  such  as  squad 
assigned,  and  auxiiiar>-  office. 
Additional  point-of-contact  information 
will  he  provided  via  a  table  of  field 
or^jcesand  telephone  numbers 

*  JTHCwrry  eon  MAmreNANCE  of  the  system; 
.''KuJhon'y  for  this  svstem  is  ffHi.nd  at 
?J)  li.3X1  fM.  and  44  iJ.r.  c.  aioi. 

PU.TCSE: 

Ihc-  records  iu  tliis  system  have  been 
c.c.uipjiod  for  the  purpose  of  identify ir,g. 
a;  preiicnding,  and  prosccurii'g 
i.iit' vid^als  connected  in  any  way  with 
thi:  manufacture,  disti ibuli'jn,  and  use 
of  uifi'^al  drugs.  The  system,  by 
pjonif'tiiig  the  enhanced  sharing  of  drug 
i.Uel'ignnce.  is  intended  to  facilitate 
enhanced  cooperation  belwtH:n  ar.d 
a.Tor.g  the  FBI  and  DEA  and  such  other 
lu'.v  f  nforce.ment  agencies  a.s  may 
purt;ctp.ite  in  the  drug  law  enforcement 
information  .sharing  program  it  serves, 
eliminate  duplication  of  efforts,  and 
enhance  the  iafety  of  law  enforcement 
personnel  who  conduct  these  inherently 
dangerous  investigations. 

ROUTINE  OSES  Of  RECORDS  MAINTftiNEO  IN  THE 
SYSTEM.  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

S)stem  r&cords  or  any  pe.-tinent 
information  derived  therefrom  m  iv  b*; 
disclosed  (through  elec-tronic  or  other 
means  in  the  case  of  participating 
Fetieral  law  enforcement  agencies,  and 
thrcugli  other,  non-electronic  means  as 
appropriate  in  other  cases)  to: 

n)  Federal,  state,  local,  and  foreign 
Id'.v  enforcement  agencies,  and 
'-■umponents  ther;?of,  to  support  tlieir 
rule  in  the  detection  and  monitering  ot 
the  distribution  of  illegal  drugs  in  the 
l.'aited  States  or  such  other  roles  m 
.support  of  counterdrug  law  (!nf;irt:e;r.e:it 
;'.s  may  be  permitted  by  U.w,  direct, 
f ;«'( tronic.  "read  only"  access.  In 
Federal  law  enforcement  ag>»i;-,i.  -^  oi:!; . 
to  the  automated  indices  of  this  system 
(>'  records  may  enable  these  agenda's  to; 
{;)  Identifv'  FB!  law  enforcement 
ififormation  or  activities  which  n;av  h<r 
relevant  to  their  law  enforcement 
responsibiUties  acid,  where  such 
information  or  activities  are  identihrd. 
request  access  to  information  in  FBI 
case  files  relating  to  drug  law 
enforcement,  and  (ii)  ensure  appro,')riate 
coordination  of  such  activities  with  the 
FBI: 

(2)  Federal,  state,  local,  and  lortMgn 
law  enforcement  agencies,  and 
components  thereof,  to  the  extent 
net.essary  to  elicit  information  pertinent 
to  counterdrug  law  enforcement: 

(3)  Foreign  law  enforcement  agencies 
with  whom  the  FBI  maintains  liaison, 
a.'ul  agencies  oT  the  ILS.  foreign 
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intelligence  community  to  further  the 
efforts  of  those  agencies  with  rospect  to 
the  national  security  and  foreign  affairs 
aspects  of  intemationa!  drug  trafficking; 

(4)  Individuals  and  organizations  in 
the  course  of  investigations  to  the  extent 
necessary  to  elicit  information  pertinent 
lo  counterdmg  law  enfarcemetit; 

(5)  Any  person,  organization,  or  entity 
within  the  private  or  pubHc  sector, 
doniestic  or  foreign,  to  the  extent 
necessary  to  prevent  an  imminent  or 
potential  crime  which  couJd  or  does 
directly  threaten  l<jss  of  life,  serious 
injury,  or  serious  loss  of  property; 

(fij  The  nexvs  media  and/or  the  public 
pursuant  lo  28  CFR  50.2  unless  it  is 
dptermined  that  release  of  the  specific 
information  in  the  context  of  a 
particular  case  wouki  constitute  an 
unwarranted  invasion  of  person;d 
privacy; 

(7)  A  Member  of  Congress  or  staff 
Hcting  upon  the  Member's  bohalf,  when 
the  Member  or  staff  requests  the 
information  on  behalf  of  and  at  the 
specific  request  of  the  indivirhial  who  is 
the  subject  of  the  record; 

(H)  National  Archives  and  Rw Drds 
Administration  and  the  General 
Services  Administration  for  rernrds 
management  inspet.-tions  conducted 
under  the  authoritv  of  44  IJ.S.C,  2<K)4 
and  2906;  and 

(9)  To  a  court  or  adjudicntivi!  biidy 
before  which  the  FBI  is  authorized  to 
appear  when  any  of  the  following  is  a 
p«rty  to  litigation  or  has  an  inlcr.'sl  in 
litigiition  and  such  records  am 
di'tormined  by  the  FBI  to  l)e  arguably 
necessary  to  the  litigation:  (i)  Thi;  FHJ, 
or  any  subdivision  thereof,  or  {ii)  any 
employee  of  the  FBI  in  his  or  her  offi.  iai 
f  iipacity,  or  (iii)  any  employee  of  the 
FBI  in  his  or  her  individual  r^ip;**  ity 
where  the  DOJ  has  agreed  to  repriiscnt 
the  employees,  or  (iv'j  the  United  .Sl.il.:s. 
wh(T<!  the  F3!  del. ermines  that  iht- 
litigation  is  likely  to  affi^.t  it  <ir  ..nv  of 
its  sub()ivisions. 

POlrCIES  AND  PRACTlCtS  FOR  STORiNG. 
RETRIEvlKG.  ACCESSING,  RETAINING,  AND 
DISPO&Ki  AND  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  dirsiribcd  in  this  sys!i;m  are 
stored  on  a  mriinframeuMnpuler  at  the 
I3()|  Computer  Center,  and  on  bai  k-up 
storage  dcvir  os  at  FB!  Head(]iiart('is, 
vvhi<  li  are  at  (.essiblc  by  thf>  FBI. 

RETRIEVABILPTY: 

Infftrmalion  in  Ihi;  autonuih  d  )i!di((s 
will  be  retrieved  by  name  or  otlier 
iniiijue  identifier.  In  ud»iitiun  lo  oth.-r 
Fcder;)]  law  enforcement  agencies 
(reference  routine  use  above),  the  hiw 
enforcement  co.niponents  of  the  UOJ 
may  have  direct,  electronic,  "read  only" 


access  (under  subsaction  (b)t1)  of  the 
Privacy  Act)  to  this  system.  This  data 
will  assist  DOJ  law  enforcement 
components  in  identifying  whether 
there  may  be  detailed  records  which 
reside  in  the  case  files  of  the  FBI  that 
may  be  relevant  to  their  law 
enforcement  responsibilities.  Where 
such  records  are  identified,  DOJ  law 
enforcement  components  may  request 
access  to  them. 

SAFEGUARDS: 

Access  is  limited  to  designat»;d  ag«»nc>' 
employees  with  a  need-to-know.  All 
records  are  stored  in  a  secure  area  of  a 
secure  building.  In  addition  to 
controlled  access  To  the  building,  the 
areas  where  i^ecords  are  kept  are  either 
attended  by  responsible  employees, 
guarded  by  security  personnel,  and/or 
protected  by  electronic:  surveillance 
aiid/or  alarm  systems,  as  appropriate.  In 
addition,  unauthorized  access  to  the 
automated  indices  is  also  pr^jveuted 
through  state-of-the-art  techiwlogy  such 
as  encjyption  arwl  user  ID's  »n<I 
multiple  passwords. 


RETENTION  AND  DISPOSAL: 

The  automated  indices  in  this  syslem 
relale  to  case  files  whi<;h  are 
characterized  as  either  permar>er)l  or 
temporary,  governed  by  NAR.A  criteria 
in  making  such  assessments.  Dipimding 
on  the  nature  of  the  case  files  lo  which 
they  relate,  the  automated  indices  in 
this  system  will  be  retained 
permanently  or  disposed  of  in 
accordance  with  the  FBI  Records 
Disposition  Jicjhedule  developed  joiiitly 
by  .NARA  and  the  FBI  .ind  approve.!  by 
the  United  Stales  Distrid  Court  for  the 
District  of  Coliimbi;).  U'.ishington.  DC. 

SYSTEMS  MANAGER(S)  AND  ADDRESS: 

Director,  Federal  Bureau  of 
Investigation,  Washington.  IX:  20r}3.=i. 

NOTIFICATION  P:^OCEDURE: 

Inquires  f  hnu'd  be  addr<;.sse<'  tn: 
Federal  Bureau  of  hnestiga'ion, 
Freedom  of  Information/i'riviM  y  Acts 
.S.!.;lion,  9th  .Street  and  Pennsylvania 
Avenue,  NW..  Washington.  IX:  20.'j.l.'> 

RECORD  ACCESS  PROCEDURES: 

.Same  as  above. 

CONTESTTNG  RECORDS  PROCEDURE: 

.Same  as  aljovt;. 


SYSTEMS  EXEMPTED  FROM  CEWrAW  PACVI9IONS 
OF  THE  ACT: 

The  Attorney  General  has  exempted 
this  system  from  subsections  Ic)  (.3)  and 
(•»).  fd).  (e)  (1),  (2)  and  (3),- (e)(4)  (G)  and 
(H),  (e)  (5)  and  (8),  (f)  and  (g)  of  the 
Privacy  Act  pursuant  to  5  U.S.C.  552a 
(j)(2).  Rides  have  been  promulgated  in 
accordance  with  the  requiremwus  of  5 
U.S.C.  55.3  (b),  (c)  and  (e)  and  haw  b.^n 
published  in  the  Federal  Register. 

IFR  Do.  .  94-14011  Filed  6-«-iM;  8:45  »!„.| 
BILUNG  COOC  «4f0~02 


PeCORD  SOURCE  CATEGORfES: 

The  data  maintaineil  in  the  ;:iil<'niaie«l 
indices  in  this  system  is  derived  from 
information  in  FBI  drug  knv 
•mforcement  related  rase  fi!.«,.  uhich 
are  not  part  of  this. sysliMU. 


Antitrust  Division 

Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993  the  Compressor 
Crankshaft  Failure  Control  Stirvey 
Project 

N()tii;e  is  hen»by  given  that,  on  May 
1.3,  1994,  pursuant  to  Section  tija)  of  the 
National  Cooperative  Researrh  an<l 
Production  Act  of  1993. 15  U.S.C  4301 
pl  sff/.  ("the  Act").  Southwest  Restiarrh 
Institute  ("SwRi")  has  filed  written 
notifications  simultaneously  with  the 
Attorney  General  and  the  Federal  Tr»ile 
Commission  disclosing  (1)  the  identities 
of  the  parties  and  (2)  the  nature  and 
objectives  of  the  venture.  The 
notifications  were  filed  for  the  purpose 
of  invoking  the  Act's  provisions  limiting 
Ihe  n^covor\'  of  antitrust  plainlifTs  to 
actual  damages  under  specified 
<:ircumstaiices.  Pursuant  to  S«H.ti(>n  J)(lj) 
of  the  At;t,  the  identities  of  the  parties 
are  CNG  Trans)nissi;in  Q>rporation, 
CLirksburg,  WV;  Consumers  Power 
Company.  jacLstm,  MI;  El  Pas*}  N.ituroi 
Gas  C<mip.my,  El  Paso,  TX;  NaUu-al  G;»s 
Pil)eline  C<jmpany  of  America. 
Lonil).3rd,  IE;  .Southern  Cahfomia  («is 
C:ompany,  Los  Angeles.  CA;  Soutlwrn 
Notisral  Gas  Oimpany,  Birmingham,  AL. 
and  IVnnesMMi  Gas  Pipeline  C^)jip.my. 
Houston.  TX.  T!;e  general  area  of 
plainuMl  at;tivity  include  studying  lh«; 
industry's  experiences  in  failuies  of 
reciprociting  compressor  crank.shidts  by 
devislopinga  survey  designed  lo 
d()(  iiinent  the  cau.ses  and  costs  of  i.-i  em 
crankshaft  failures  ami  assembling 
responses  to  the  survey;  preparing  .» 
dat.iliase  b.iMHi  on  the  survey  response.s 
and  an.ilv/.ing  the  data;  and  producing 
a  ii.sl  of  potential  soIuti<ms  and  a 
technical  plan  addressing  the  prnldem 
aiul  pres<mting  the  plan  to  the  iinl'!slry 
for  iinplementati<m. 

Menibership  in  this  ve.jture  r>>)!).,i;is 
npen,  .uul  SvvRl  intends  lo  file 
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ddditional  written  noti 
disclosing  all  changes  in 
Coostaace  K.  Robinson. 

Director  of  Operations.  An 
IFR  Doc.  94-13948  F.'kd 
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Notice  Pursuant  to  itie 
Cooperative  Research 
Act  of  199a—  Ultra  Low 
Engme  Program" 
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Notice  is  hereby  given 
n.  19Q4  pursuant,  to  Sec 
Mdttoaa!  Cooperative  Re^ 
Production  Act  of  1993 
pf  sf'f?.  {"the  Acfl.  South 
Institute  ("SWRfJ  has  fil 
p.orjffcatioas  simultaneou » 
Attorney  General  and  the 
Commission  disclosing  cl 
meitibefship  arid  projot;! 
notiflcationj  were  f.ieti 
of  ettending  the  Act's  pre  i 
litnitr.ng  the  recovery  of  ai 
plaintiffs  to  actual  datnag 
-.pecified  circf.rnsJai'.cps. ; 
Stizuki  Motor  Corporalioi 
tlesign  Division  and  Toy 
Corporntion  have  withdra 
participation;  and  tht: 
pertorniance  has  been  exti 
ypar  to  September  30.  199  1 

No  other  changes  have 
either  the  membership  o 
activity  of  the  group  res<;a 
Menihership  in  this  group 
pffiiect  remains  open,  and 
to  f(ie  additional  ivritcen  r 
discloiing  all  changes  in 

On  Novembor  13,  1991 
(•rigifial  notification  pursi! 
f.{a)  of  the  Act.  The  Depar 
Justice  published  a  notice 
Register  pursuant  to  Sec?i 
Act  on  Dtfcernlie-  9.  19<^'l. 

This  last  notification  w; 
the  Department  on  April  1 
tiotita  was  publisuf^ri  ;n  tr 
Register  pursuatit  to  S*;(;f  i 
Acf  Of!  April  20.  19?  :,  ;".« 
Cunsjance  K.  Robinson, 
{hrf:torof('(»'rntiniis.  /hatw 

IKK  Uni:.  (♦•^-ITl'Sl  FiU'l!  f.-fl 
B!|.!J<«C  C00€  4410-Ol-M 
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Oaig  Enforcement  Admir  istration 

Manufacturer  of  Controlle  d 
Substances;  Notice  of  Ap  Diication; 
Correction — Lonza  River*  ide 


hi  the  Federal  Register  ( 
//'r.lVol.  59.  No.  Ci3at  p, 


I  Oii'ii/on. 
8:45  ami 


r  le 
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een  made  ii; 
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ch  projp(  t 
n'search 
SwKl  intend,, 
olification 

"iliership. 
SivRi  filed  Its 

nt  to  Section 
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n  the  Federal 
n  6(b)  of  the 
16  r  R  64276 
;  filed  with 

1993.  A 
;  Federal 
r.  6(h)  of  th.- 
K  21318. 

>t  Pii(.v;Vi/i 
fl4  8  4".  asnl 


R  J>(K..  9^ 
[■  1  '■.4.'.9, 


April  J,  1994.  controlled  substance 
Amphetamine  (1100)  should  have  been 
listed  instead  of  Methamphetamine 
(1105). 

(IdtL-d:  May  23,  1904 
Gene  R.  Haislip, 

l^-pvty  <4.vs(!.?flo(  /Ic/rnmiitrator.  Office ol 
Oii'tfrMPfi  Cpn(ml.  Dnt"  Eaforccment 
AdTri{>i  miration. 
IFR  Do<:  94-t.13f|9  Filed  6-8-04;  8:4n  ami 
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OePARTMENT  OF  LABOR 

Office  of  the  Secretary 

Agency  Recordkeeping.'Reporting 
Requirements  Under  Review  by  the 
Office  of  Management  and  Budget 
<OM8) 

Bn.7Koro!jfjrfThe  DepartimMil  of 
L.ibor,  in  carr>ing  out  its  respoiisibiiiti»;s 
under  the  Paperwork  Reduction  Act  (44 
U.S  C.  Chapter  35).  consirlers  comrtieiits 
on  the  reporting/recordkeeping 
requirements  that  will  affect  the  public 

L;Si  of  Recordkeepin^'llpponir.g 
tit^quitrmtrats  Vcdet  Haviav:  As 
nect-iidry,  the  Department  of  Labor  wU! 
publish  a  list  of  the  Agency 
re^cordktn-'ping/reporting  roquirciuen's 
under  review  by  the  Office  of 
Management  and  Budget  (C)MP.)  since 
the  last  bsf.  was  published.  The  hst  will 
have  all  entries  grouped  into  new 
collections,  revistoi-.s,  extensions,  or 
retnstateaients.  The  Departmental 
Cilcarance  Officer  will,  upon  request.  b<' 
able  to  advise  members  of  the  pi:b!ic  of 
the  nafure  of  the  particular  sulinii.ssion 
they  are  interested  in. 

Kach  entry  n\av  contain  the  foHowi^'.c; 
information 

T'r.i-  \jyiH:y  of  fv.f  Tiepaftreent  i.ssuic.i;  this 

rwxirdketpir.;<'rt^norJi!igrequireniefil. 
The  tif.fcot  the  rMorflkwp'.n£;'ri-|tofiiit'.4 

ThfeOMf.  ui'd/o:  .Ai.;^ -'.i  >  ii!«'mifi(:atioi! 

u'.eiiiMTS.  (fappUca.Me. 
How  ofa-;.  the  recordkwping'rejwrlei^ 

n!q'f<.re!tie(i>  is  needed. 
VYhe'her  Mwt'.'  '•;!^(-:i^-<;si's  fir  (•:i;,i!ii/ation.i 

are  jftei  '>■; 
A(!  irsluiiatH  oi  tht;  tcitid  :iuniber  o!  hours 

i-eedei!  tocotnply  with  tlie  n:i:ordke<:pi(!i<'' 

recHxtidt;  requiretaem.'i  aud  the  aver^iie 

hours  p*rr  respoddefit. 
The  luiml.KT  of  fartas  in  i.he  rt'Cf-ies'  fur 
,  c jivii-rtvul,  it  appltciitile. 
An  absti-.ii  t  describiag  the  tieed  tor  .i.-id  '.im  ■, 

of  fh*>  information  col!e(  tion. 

Comiue-nLi  and  Questions:  Copies  ot 
ttie  OHJord keeping/reporting 
nquirf^mont.s  may  be  obtained  by  caltnig 
the  Departmental  Clearance  Offic-f, 


Keanclh  A.  Mills  ((202)  219-509r.). 
Comments  and  questions  about  thi? 
items  on  this  list  should  be  directed  to 
-Mr.  Milts.  Office  of  Information 
Resources  Management  Policy.  U.S. 
Department  of  Labor.  200  Constitution 
Avenue,  NVV..  room  N-1301, 
Washington.  DC  20210.  Comments 
should  also  be  sent  to  the  Office  of 
Information  and  Regulatory  Affairs. 
Attn:  OMB  Desk  Officer  for  (BLS/DM/ 
LSA/ETA/OAVV/MSfiA/OSHA/PWBA/ 
VETS).  Office  of  Management  aiul 
Budget,  room  3001,  Washington,  DC 
20303  ((202)  395-7316). 

Any  member  of  the  public  who  wants 
to  comment  on  recordkeeping.'  reporting 
requirements  which  haie  I'oen 
submitted  to  OMB  shisuk!  advise  Mr. 
Mills  of  this  iaten'  at  the  e.'.rliest 
possible  date. 

E.xtension 

OSHA 

Ethylene  Ox idtf 

1218-OlO.H 

Of.  Oic^ision 

Businesses  or  other  tor  protlt;  small 
businesses  or  organizations  90 
respondents:  .09  hours  per  response; 
9  total  hours;  0  form  The  purpose  of 
this  standard  and  its  infor.mation 
crolleclion  requirimtents  is  to  provide 
protection  for  employees  from  the 
adverse  heaUh  eftV  ts  associated  with 
the  occupaiiunal  evposure  to  ethylene 
oxide  The  standard  requires 
employers  to  allow  OSH.A  to  have 
access  to  various  records  to  ensure 
that  employers  are  coq;plying  with 
disclosure  provisions  of  the  standard 

The  standard  als'i  requires  that 
employers  contact  the  National  Institute 
for  Occupational  Safefy  and  Health 
(NIOSH)  when  there  is  no  successor  U> 
n'<:eive  or  rft-un  the  records  for  the 
prescribed  period'  of  tt:ne.  Eniplovers 
may  be  requtred  to  suntnit  rheir  nxDrd-. 
to  fS'IOSH. 


Proposed 

tau'.l  burden 

tiours 

Federal  Records  Access  

8 

Federal  Records  Transfer  

1 

Totat 

9 

Extension 

{.'mployment  and  Training 

Administration 
Nonmonetary  [leterm'Ujtions  Repurt 
ij(r.-iir,n:ETA2n7 


Form 


ETA  207 
ETA  207 
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Aflected  public 


Srale  Govt 
Local  Govt 


910  lota!  nours 


Respondents 


53 
3 


Frequency 


2982: 


Avg  tinr«'^ 
pe'  response 
("n.ndes) 


244 
244 


Data  are  used  to  monitor  the  impact 
of  the  disqualification  provisions,  to 
measure  workload,  and  to  appraise 
adequacy  and  effectiveness  of  Stale  and 
Federal  nonmonetary  determination 
procedures. 

Reinstatement 

Occupational  Safely  and  Health 
Administration 


Initial  and  Renewal  Application  frr 
Training  and  Education  Grant 

1218-0020:  OSHA-1 7  7 

Ongoing 

Non-profit  institutions 

150  respondents:  56  hoi.rs  per  response 
8.400  total  hours 
The  OSHA  Form  177  is  usrd  as  the 

basis  for  the  grant  stwsid.  OSHA  staff 

selects  organizations  for  grant  awards 

which  demonstrate  in  the  application 


Requirement 

Reporting  

Recordkeeping  (recording)  ^  ^ 

Recordkeeping  (dlmg)   ^ 

118  total  hours. 


that  they  nm  effi-t  tively  carry  c.;;t  the 
objectives  of  llie  program. 

Extension 

Employment  Standards  Admjnjjtration 
29  CFR  570.35a— Work  Experienr e  rn>i 

Can;er  E.xploration  Programs 
1215-0121 
Biennially 
Individuals  or  liouseholds;  State  or  Jw  al 

governments 


Respondents 


6 

12 
12 


Numbei  0' 
responses 


1 

1 

1000 


Avg  tin-*  pel 
response 


1  rour 
1  hour. 
'■/:  mmute. 


Signed  a!  \Vr!>:,lii-,>;Tor..  DC.  ihis  .ird  (iav  of 
lune.  190-1 

Kenneth  A.  .Mills. 

Dfparlmt'mal  Clfcrnnce-  Offirtr. 

!KR  Doc.  <}-i-H0.3S  I  iled  6-8-9-J;  «.4,t  am) 
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Office  of  the  American  Workplace 

Secretary  of  Labor's  Task  Force  on 
Excellence  in  State  and  Local 
Government  Through  Labor- 
Management  Cooperation; 
Establishment 

In  accordance  with  the  provisions  of 
(he  Federal  Advisory  Committee  Act 
and  Office  of  Management  and  Budget 
Circular  A-63  of  March  1974,  and  after 
consultati',ii  uiih  GSA.  the  Secretary  of 
Labor  hfis  dot' i  mined  that  the 
establishment  of  the  Task  Force  on 
Excell'^.:;ce  in  State  and  Local 
Goveir.i;,cnt  through  Labor-Management 
Cooperation  is  in  the  public  interest. 
The  Task  Force  will  investigate  the 
current  state  of  labor-management 
cooperation  in  State  and  local 
government  and  report  back  to  the 
Secretary  in  response  to  the  following 
questions: 

1.  What,  if  any,  new  methods  or 
institutions  should  be  encouraged  or 
required  to  enhance  the  quality, 
productivity  and  cost-effectiveness  of 
public  sector  services  through  labor- 
management  cooperation  and  employee 
participation,  recognizing  the  broad  ' 
variety  of  functions  performed  by 


different  levels  of  government  and 
various  other  agencies  and  public 
organizations? 

2.  What,  if  any.  changes  to  l<>t;al 
frameworks  which  impcct  on  labor- 
management  relations,  including, 
collective  bargaining  and  civd  service 
legislation  could  be  considered  to 
enhance  cooperative  behaviors  that 
would  improve  the  delivery  of  serv  ices 
by  reducing  conflict  dupiirr.tion  and 
delays? 

3.  What,  if  any,  should  be  (ione  to 
increase  the  extent  to  which  workplace 
problems  are  resolved  directly  by  the 
parties  themselves  rather  than  through 
recourse  to  administrative  bodies  and 
the  courts? 

4.  What,  if  anything,  can  be  done  to 
improve  the  coordination  between 
appropriate  executive  and  legislative 
bodies  to  enhance  labor-manapeinent 
relations  in  the  public  sec-:  aV.d  to 
create  a  climate  where  procciivitv 
improvement,  innovation  and  risk 
taking  are  encouraged  and  rewj.rded' 

5.  What  conditions  arc  nprebs.iry  to 
enable  elected  political  lenders,  public 
managers,  public  employees  and  labor 
organizations  to  work  together  to 
achieve  excellence  in  slate  and  local 
government?  What  are  the  obstacles, 
and  how  can  they  be  overcome? 

6.  What  examples  of  successful 
<;ooperative  efforts  are  appropriate  to 
serve  as  public  sector  models?  Why 
have  some  initially  successful  efforts 
failed,  and  what  can  be  done  to  enhance 
prospects  for  success? 


The  Task  Force  will  be  compcjsed  of 
up  to  15  members  representing  the 
viewpoints  of  labor,  management, 
agencies  which  adininister  collective 
bargaining  laws  covering  State  and  local 
government  employees,  labor  relations 
neutrals  and  the  public. 

The  Task  Force  will  function  <ole!y  as 
an  advisory  body  and  in  compliance 
with  the  provisions  of  the  Federal 
Advisory  Committee  Act.  Its  charter  will 
be  filed  under  the  Act  15  cays  from  the 
date  of  this  publication 

Interested  persons  are  invited  to 
submit  comments  regarding  Ih^ 
establishment  of  the  Secretari'  of  I^bor  •- 
Task  Force  on  Excellence  in  Stale  anfl 
Local  Government  through  Labor 
Management  Cooperation.  Such 
comments  should  be  addressed  to 
Charles  Richards,  U.S.  Department  of 
Labor,  200  Constiiutiojj  Avenue  NW.. 
room  S2302.  Washington,  DC  20210 

Signed  at  Wushingion.  DC:.  T?:.<  :i;!r.  i:a\  i.) 
May  10'J4. 

Robert  B.  Reich, 

Si'cri'tiiry  of  L/ibor 

jFR  Doc.  04-140.17  Fileri  6-6-S4.  8  45  i:r,l 
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NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  HUMANITIES 

Agency  Information  Collection  Under 
OMB  Review 

AGENCY:  National  Endovvment  for  the 
Humanities. 


29828 


Feden  I  Register  /  Vol.  59.  No.  110  /  Thursday.  June  9,  1994  /  Notices 


ACTION:  Notice. 
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SUMMARY:  The  National 
t[;o  Humanities  (NEH)  has  s 
Office  of  Management  and  B 
(OMB)  the  following  proposi 
collection  of  information  un 
provisions  of  the  Paperwork 
Act  (44  U.S.C.  chapter  35). 

DATES:  Comments  on  this  in 
collection  must  be  submitter 
bf'forp)aly  11.  1994. 

ADDRESSES:  Send  comments 
Susan  Daisey.  Assistant 
Office,  National  Endowment 
Humanities,  1100  Pennsylv 
N\V.,  room  310.  Washington 
(202-606-8494)  and  Mr.  Ste\ 
Semenuk,  Office  of  Manage 
Budget.  New  Executive  Offi 
726  Jackson  Place  NVV  .  roon 
Washington.  DC  20503  (202 

FOR  FURTHER  INFORMATION 
Ms.  Susan  Daisey.  Assistant 
Grants  Office,  National  End 
the  Humanities.  1100  Penns 
Avenue  NW..  room  310.  W 
DC  20506  (202) 606-8494 
copies  of  forms  and  supporti 
documents  are  available 
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SUPPLEMENTARY  INFORMATION 
entries  are  grouped  into  new 
revisions,  extensions,  or  rei 
Each  entry  is  issued  by  NEH 
contains  the  following  info 
The  title  of  the  form;  (2)  the 
number,  if  applicable;  (3)  ho 
form  must  be  filled  out;  (4) 
required  or  asked  to  report;  ( 
form  will  be  used  for;  (6)  an 
the  number  of  responses;  (7) 
frequency  of  response;  (8)  an 
the  total  number  of  hours  ne 
out  the  form;  (9)  an  estimate 
annual  reporting  and  reco 
burden.  None  of  these  entries 
to  44  U  S.C.  3504(h). 

Category:  New  Collection. 
Title:  Generic  Clearance  Au 

the  National  Endowment 

Humanities. 
Form  Number:  Not  applicabU 
Frequency  of  Collection:  On 
Respondents:  Applicants  for 

support.  NEH  grantees.  NE^l 

and  reviewers. 
Use:  Application  for  NEH 

Programs.  Reporting  Forms 

Grantees.  Panelists  and  Review 

Program  Evaluation 
Estimated  Number  of  Respon 

73.805. 

Frequency  of  Response:  VarioLs 
Estimated  Hours  for  Responds  mts 

Provide  Information:  4.438f 

respondent. 
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Estimated  Total  Annual  Reporting  and 
Recordkeeping  Burden:  327,596 
hours. 

)uan  Mestas. 

Deputy  Chairman. 

|FR  Doc.  94-13938  Filed  6-«-q4.  8  4=>  ami 

BILLING  CODE  7S36-01-M 


Arts  in  Education  Advisory  Panel; 
Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463).  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Arts  in 
Education  Advisory  Panel  (Overview/ 
Special  Projects  Section)  to  the  National 
Council  on  the  Arts  will  be  held  on  June 
28-29.  1994.  The  panel  will  meet  from 
9:30  a.m.  to  5  p.m.  on  June  28. 1994  and 
from  9  a.m.  to  5  p.m.  on  June  29.  1994. 
This  meeting  will  be  held  in  room  M- 
07  at  the  Nancy  Hanks  Center.  1100 
Pennsylvania  Avenue.  NW.. 
Washington,  DC  20506. 

Portions  of  this  meeting  will  be  open 
to  the  public  on  June  28.  1994  from  1 
p.m.  to  5  p.m.  and  on  June  29.  1994 
from  9  a.m.  to  5  p  m.  to  review  and 
discuss  current  Arts  in  Education 
program  efforts  and  to  make 
recommendations  to  the  Arts  in 
Education  Program. 

The  remaining  portion  of  this  meeting 
from  9:30  a.m.  to  12  p.m.  on  June  28. 
1994  is  for  the  purpose  of  panel  review, 
discussion,  evaluation,  and 
recommendation  on  applications  for 
financial  assistance  under  the  National 
Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965.  as  amended, 
including  information  given  in 
confidence  to  the  agency  by  grant 
applicants.  In  accordance  with  the 
determination  of  the  Chairman  of 
February  8.  1994.  This  session  will  be 
closed  to  the  public  pursuant  to 
subsection  (c)  (4).  (6),  and  9(B)  of 
section  552b  of  Title  5,  United  States 
Code. 

Any  person  may  observe  meetings,  or 
portions  theri'of.  of  advisory  panels 
which  are  open  to  the  public,  and  may 
be  permitted  to  participate  in  the 
panel's  discussions  at  the  discretion  of 
the  panel  chairman  and  with  the 
approval  of  the  full-time  Federal 
employee  in  attendance. 

It  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  of  Special  Constituencies, 
National  Endowment  for  the  Arts.  1100 
Pennsylvania  Avenue  NW.,  Washington. 
DC  20506.  202/682-5532.  TYY  202/ 
682-5496.  at  least  seven  (7)  days  prior 
to  the  meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 


Yvonne  Sabine.  Committee  Management 
Officer.  National  Endowment  for  the 
Arts.  Washington.  DC  20506.  or  call 
202/682-5439. 

Dated:  June  3.  1994. 
Yvonne  .M.  Sabine, 

Director.  Office  of  Pane!  Opemlions.  Xcilinrir,! 
Endowments  for  the  Arts. 
[FR  Doc.  94-14039  Filed  &-8-q4:  3  45  arr.l 
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NATIONAL  SCIENCE  FOUNDATION 

Special  Emphasis  Panel  in 
Bioengineering  and  Environmental 
Systems;  Meeting 

In  accordance  with  the  Ferieral 
Advisory  Committee  Act  (Pub.  L.  92- 
463.  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting. 

Name:  Special  Emphasis  Panel. 
Bioengineering  and  Environmental  Systems. 

Date  and  Time:  June  30.  1904.  8-30  am-5 
pm. 

Place:  Conference  Room  580.  National 
Science  Foundation.  4201  Wilson  Boulevard. 
Arlington,  VA  22230. 

Type  of  Meeting:  Closed. 

Contact  Person:  Fred  G.  Heineken.  Program 
Director.  BES.  room  565,  National  Science 
Foundation.  4201  Wilson  Boulevard. 
Arlington.  VA.  22230,  Telephone:  (703)  306- 
1319. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  to  review  and  evaluate  proposals 
for  Bioengineering  and  Environmental 
Systems  as  part  of  the  selection  process  for 
group  awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary-  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries:  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C.  552b(c),  (4)  and  (6)  of  the  government 
in  the  Sunshine  Act. 

Dated:  June  6.  1994. 
M.  Rebecca  Winkler. 
Committee  Management  Officer. 
|FR  Doc.  94-14063  Filed  6-8-94;  845  ami 
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Special  Emphasis  Panel  in  Electrical 
and  Communication  Systems;  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

A/a777e;  Special  Emphasis  Panel  in 
Electrical  and  Communication  Systems 
(m96]. 

Dale  and  Time:  June  27-28,  1994.  8:30  a.m. 
to  5  p.m. 
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Place:  National  Science  Foundation,  room 
530. 

Type  of  Meeting:  Closed. 

Conioct  Person:  Dr.  Radhikishan  Baheii. 
ProgTiim  Director,  Systems  Theory,  Division 
of  Electrical  and  Communication  Systems. 
Room  530,  NSF,  4201  Wilson  Blvd., 
Arlington,  VA  22230,  Phone  (703)  306-1339. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agendo:  To  review  and  evaluate  research 
proposals  as  part  of  the  selection  process  for 
awards. 

Reason  for  Qosmg:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  within 
exemptions  4  and  6  of  5  US  C.  552b.  (c)(4) 
and  (6)  the  Government  in  the  Sunshine  Act. 

Dated:  June  6, 1994. 
M.  Rebecca  Winkler, 

Committee  Management  Officer. 

IFR  Doc.  94-14062  Filed  6-8-94;  8:45  ami 
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Special  Emphasis  Panel  in  Electrical  & 
Communication  Systems;  Notice  of 
Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 

meeting: 

Xame:  Special  EmphdMS  Panel  in 
,  Electrical  &  Communication  S\  stem 
j      Date  and  Time:  June  28-29  8  am-5  pm. 
i      Place:  .National  Science  Foundation,  4201 
Wilson  Blvd.,  Room  530.  Arlington.  Virginia 
22230. 

Contact  Person:  Dr.  George  Lea.  Program 
Director,  ECS,  room  675,  National  Science 
Foundation.  4201  Wilson  Blvd. 
I       7'e/(';;,ione;703/30&-1339. 
!       Typt;  of  Meeting  Closed. 

Purpose  of:  To  provide  advice  and 
recommendsiions  concerning  proposals. 

.Meeting:  submitted  lo  NSF  for  finanr  ial 
•support. 
I       Agenda:  To  review  concept  papors 
submitted  to  NSF  for  possible  later  proposal 
vubmissions  (National  Challenge  Groups- 
Fiscal  Year  1994). 
,       Reason  for  Closing  The  proposals  being 
reviewed  include  information  of  a 
proprietary  confidential  nature,  including 
technical  information:  financial  data,  such  iis 
salaries:  and  personal  information 
(oncerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
l'.S.C.552b(c)(4)  and  (6)  of  the  Government 
Sunshine  Act. 

Dated:  June  6.  1994. 
M.  Rebecca  Winkler. 

Committee  Management  Oificcr. 

IFR  Dor.  94-14066  Filed  6-8-94:  845  am) 
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Special  Emphasis  Panel  in  Science  & 
Technology  Infrastructure;  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463.  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

Name:  Special  Emphasis  Panel  in  Science 
&  Technology  Infrastructure. 

Date  and  Time:  June  27-29,  1994.  8:30  am- 
5  pm. 

Place:  National  Science  Foundation.  4201 
Wilson  Blvd.,  rooms  375,  380,  &  1235. 
Arlington.  Virginia  22230. 

Contact  Person:  Dr.  Nathaniel  Pitts. 
Director,  Office  of  Science  and  Technology 
Infrastructure,  room  1270,  National  Science 
Foundation,  4201  Wilson  Boulevard, 
.Arlington,  VA. 

Telephone:  703/306-1318. 

Type  o/A/eefing.  Closed. 

Purpose  of  Meeting:  To  provide'advice  and 
recommendations  concerning  proposals 
submitted  to  the  facilities  modernization 
component  of  the  Academic  Research 
Infrastructure  Program. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  confidential  nature,  including 
technical  information:  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  e.Kempt  u.-ider  5 
use.  552b(c)  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 
Dated;  June  6.  1994 
.M.  Rebecca  Winkler, 
Committee  Management  Officer. 
IFR  Doc.  94-14065  Fiied  6-8-94;  845  ami 
BILLING  CODE  7555-01-M 


Special  Emphasis  Panel  in 
Undergraduate  Education;  Meeting 

In  accordance  with  tho  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  Noti'T.al  Science 
Foundation  announces  the  ic.Mowing 
meeting: 

Name:  Special  Emphasis  Pr.n»-I  in 
Undergraduate  Education. 

Date  and  Time:  June  29  1994;  730  p  m.  to 
9  p.m.,  June  30,  1994;  8  30  a  ;r.  to  5  pm.. 
|uly  01 ,  1994;  8:30  a.m.  !o  1  p  m 

Place:  Holiday  Inn  Arlington  at  Ballston.  I- 
66  and  Glehe  Road.  4610  North  Fairfax  Drive, 
Arlington.  VA  22203. 

Type  of  Meeting:  Closed 

Contact  Person:  Dr.  James  Lsghtbou.Te. 
Program  Director,  National  Sc  lence 
Foundation,  4201  Wilson  Boulevard.. 
Arlington,  VA  22230.  Tf-Iephorie:  (703)  306- 
1667. 

Purpose  of  Meeting:  To  provide  ativK  e  and 
tfi  ommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate 
unsolicited  p.'oposals  submitted  to  the 
Mathematical  Sciences  and  Their 
Applications  Throughout  the  Currii  u!um 
((XD-MATH)  Progra.m  Panel  V.f^Ur.jt 


Reason  for  Closing:  The  proposal";  being 
reviewed  include  informatioB  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries:  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C.  552  b.  (c)(4)  and  (6)  of  the  Govern.T.tr.l 
in  the  Sunshine  Act. 

Dated:  June  6. 1994. 
M.  Rebecca  Winkler, 

Committee  Management  Officer 

IFR  Doc.  94-14064  Filed  6-8-94;  845  lt.I 
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NUCLEAR  REGULATORY 
COMMISSION 

Appointments  to  Performance  Review 
Boards  for  Senior  Executive  Service 

agency:  U.S.  Nuclear  Regulatory 

Commission. 

ACTION:  Appointment  to  Performance 

Review  Boards  for  Senior  Executive 

Service. 


SUMMARY:  The  U.S.  Nuclear  Regulatory 
Commission  (NRC)  has  announced  the 
following  appointments  to  NRC 
Performance  Review  Boards. 

The  following  individuals  are 
appointed  as  members  of  the  NRC 
Performance  Review  Board  (PRB) 
responsible  for  making 
recommendations  to  the  appointing  and 
awarding  authorities  on  performance 
appraisal  ratings  and  performance 
awards  for  Senior  Executives: 

New  Appointees 

James  L.  Blaha.  Assistant  for  Operations. 

Office  of  the  Executive  Director  for 

Operations 
Frank  J.  Miraglia,  Deputy  Direttor. 

Office  of  Nu(  tear  Rciictor  Regulation 
Stephen  G.  Burns,  Director,  Office  of 

Commission  Appellate  Adjudicaltcn 
John  B.  Martin.  Regional  Administrxtor. 

Region  III 
Elizabeth  Q.  Ten  Eyck.  Deputy  Dir<(tor 

for  Operations,  Division  of  FuelCxdi' 

.Safety  and  Safeguards,  Office  of 

Nuclear  Material  .Safety  and 

Safeguards 
Bill  M.  Morris.  Director,  Division  of 

Regulatory  Application,  Office  of 

Nuclear  Regulatory  Research 

In  addition  to  the  above  new 
appointments,  the  following  memUis 
are  continuing  on  the  PRB: 

Jesse  L.  Punches.  Deputy  Controllf-r. 

Office  of  the  Controller 
Francis  P.  Gillespie.  Director.  Pui^rhm 

Management,  Policy  Developiiunt  .v. 

Analysis  Staff  Office  of  Nucle.ir 

Reactor  Regulation 


!983n 
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Martin  Malsch.  Deputy  G*fieral 
for  Licensing  and  Regal 
of  the  General  Counsel 
Luis  A.  Reyes,  Deputy  Ad 

Region  II 
lohn  C.  Hoyle,  Assistant 
Office  of  the  Secretary 
The  following  individu 
appointed  as  members  oft 
Panel  that  was  established 
appraisals  and  make  recon 
to  the  appointing  and  awa;  d 
authorities  for  NRC  PRB  m  embe 
Karen  D.  Cyr,  Associate  Q  neral 
Counsel,  Office  of  the  G4neral 
Counsel 
lames  L.  Milhoan,  Deputy 
Director  for  Nuclear  Realtor 
Regulation,  Regional  Op 
Research,  Office  of  the 
Director  for  Operations 
In  addition  to  the  above 
appointments,  the  foUowi 
will  continue  on  the  PRB 
L.  Thompson.  Jr.,  Deputy 
Director  for  Nuclear  Materials 
Safeguards  and  Operation 
Office  of  the  Executive  Dirf 
Operations. 

All  appointments  are  m 
to  Section  4314  of  Chapter 
5  of  the  United  States  Code 
EFFECTIVE  DATE:  June  9.  1 
FOR  FURTHER  INFORMATION 
James  F.  McDermott,  Secre 
Executive  Resources  Board 
Nuclear  Regulatory  Commi 
Washington,  DC  20555 

Dated  at  Rockville.  Marylan 
of  May,  1994. 

For  the  U.S.  Nuclear  Regu 
('orfimission. 
fames  F.  McOennott, 
Secntan,'.  Executive  Reaourcci 
(FR  Doc.  94-14073  Filed  fi-8 
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OFFICE  OF  MANAGEMEN 
BUDGET 


National  Information  Infrastructure; 
Public  Meeting 

AGENCY:  Office  of  Managenfcnt  and 

Biidtjet. 

ACTION:  Notice  of  public  mdetmg. 


SUMMARY:  The  Clinton  Adnlj 
has  announced  a  public  mept 
promote  the  security,  integ 
reliability  of  information  or 
emerging  National  Informal 
Infrastructure  (Nil)  in  Wash  i 
July  15,  1994.  The  meeting 
by  the  Nil  Security  Issues  Fbru 
the  LI.S.  Advisory  Council  (Jn 
The  Forum  was  established 


Counsel     auspices  of  the  Information 
tion.  Office        Infrastructure  Task  Force  (HTF)  by  Ron 
Brown,  Secretary  of  Com.merce.  The 
public  is  invited  to  appear  before  the 
IITF  and  members  of  the  Advisory 
Council  at  this  meeting. 

DATES:  Persons  wishing  to  be  on  the 
program  should  submit  a  1-2  page 
position  statement  and  requests  to 
appear  by  June  28.  1994. 

ADDRESSES:  Position  statements  and 
requests  to  appear  should  be  sent  to  the 
Nil  Security  Issues  Forum — Public 
Meeting,  c/o  U.S.  Treasury  Department, 
3090  Annex,  Washington,  DC  20220. 
Statements  may  also  be  submitted  via 
fax  to  (202)  622-2057  or  through 
electronic  mail.  The  Internet  address  is 
NII.SECURITYT@REAS.SPRINT.COM. 
and  the  X.400  address  is 
/PN=NII.SECURITY/ 
PRMD=GOVT-t-TREAS/ 
ADMD=TELEMAIL/C=US. 

FOR  FURTHER  INFORMATION  CONTACT: 
For  further  information  regarding  the 
Public  Meeting,  contact  Mr.  Marty 
Ferris,  U.S.  Treasury  Department,  at 
(202)  622-1110.  For  information 
regarding  the  Nil  Security  issues  Forum, 
contact  Ms.  Virginia  Huth,  Office  of 
Management  and  Budget,  at  (202)  395- 
3785. 

SUPPLEMENTARY  INFORMATION:  The 
public  meeting  will  be  the  first  step  of 
a  dialogue  with  the  Administration  to 
assess  the  security  needs  and  concerns 
of  users,  service  providers,  information 
providers.  State,  local  and  tribal 
governments  and  others. 

"Americans  will  not  use  the  Nil  to  its 
full  potential  unless  they  trust  that 
information  will  go  where  and  when 
they  want  it  and  nowhere  else." 
declared  Sally  Katzen.  Administrator  of 
the  Office  of  Information  Regulatory 
Affairs  at  OVB  and  chair  of  the  Forum. 
"The  Federal  government  is  a  primary 
user  of  the  Nil  and  thus  a  catalyst  for 
change.  Yet  the  .Nil  will  be  designed, 
built,  owned,  operated,  and  used 
primarily  by  the  private  sector,  making 
it  essential  that  security  on  the  Nil  be 
considered  in  partnership  with  the 
public." 

The  Nil  is  envisioned  as  an  advanced, 
digital  network  of  networks  that  will 
allow  individuals,  businesses. 

nistration        government  services  providers,  and 
ing  to  others  to  send,  receive,  and  share 

'y.  and  information,  whether  video,  audio,  text. 

the  or  data,  when  and  where  they  want  it 

on  and  at  a  reasfmable  cost.  The  U.S. 

ngton  on  Advisory  Council  represents  industr\-. 

s  sponsored      labor,  academia,  public  interest  groups, 
m  and  and  state  and  local  governments,  and 

the  Nil.  has  identified  security  as  a  major 

under  the         concern. 
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AND 


Effective  security  will  ensure  the 
reliability  of  public  networks  especially 
during  emergencies,  the  privacy  of 
financial,  health  and  other  persona! 
transmissions,  the  protection  of 
intellectual  property,  the  ability  to  send 
authenticated  business  messages, 
protection  against  the  unauthorized 
interception  of  communications,  and 
the  integrity  of  financial  transactions. 

The  public  is  invited  to  appear  before 
the  IITF  and  members  of  the  Advisory 
Council  at  a  public  meeting  to  be  held 
July  15.  1994.  from  9  a.m.  to  4  p.m.  at 
the  Commerce  Dej>artment  Auditorium 
in  Washington,  DC.  Persons  wishing  to 
be  on  the  program  should  submit  a  1- 
2  page  position  statement  and  request  to 
appear  to  the  Nil  Security  Issues  Forum 
by  June  28. 1994. 

Position  statements  should  address 
security  needs  from  the  point  of  view  of 
a  specific  user  sector  or  application  of 
the  Nil  such  as  health  sen-ices. 
electronic  mail,  libraries,  small 
business,  education,  manufacturing, 
environmental  monitoring,  electronic 
commerce,  entertainment,  electronic 
publishing,  electronic  data  interchange, 
or  government  services. 

Position  statements  should  address 
three  principal  questions; 

1.  How  will  you  use  the  Nil? 

2.  What  security  exposures  or  risks  are 
of  concern  to  you? 

3.  What  kinds  of  approaches  should  be 
taken  to  address  these  security 
concerns? 

More  information  about  the  Clinton 
Administration's  National  Information 
Infrastnicture  initiative  can  be  obtained 
from  the  IITF  Secretariat.  Inquiries  may 
be  directed  to  Yvette  Barrett  at  (202) 
482-1835,  by  e-mail  to 
ybarrett@ntia.doc.gov.  or  bv  maii  to  U.S. 
Department  of  Commerce.  IITF 
Secretariat.  NTIA.  Room  4892. 
Washington,  DC.  20230. 

For  inquiries  over  the  Internet  to  the 
IITF  Gopher  Server,  gopher,  telnet 
(login=gopher).  or  anonymous  ftp  to 
iitfdoc.gov.  Access  is  also  available 
over  the  World-Wide-Web.  Questions 
may  be  addressed  to  nii@ntia.doc.gov. 

For  access  By  modem,  dial  (202)  501- 
1920  and  set  modem  communication 
parameters  at  no  parity,  8  data  bits,  and 
one  stop  (N,8.1).  Modem  speeds  of  up 
to  14.400  baud  are  supported. 
Sally  Katzen, 

Administrator.  Office  of  Information  and 
Regulatory-  Affairs. 
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Standards  for  the  Classification  of 
Federal  Data  on  Race  and  Ethnicity 
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and  Ethnic  Standards  for  Federal 
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and  Announcement  of  Public  Hearings 
OP.  Directive  No.  15. 
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scheduled  a  series  of  hearings,  as 
follows: 


Date/Time 


Location 


)uly  7,  U)94     Thomas  P.  O'NeiH.  Jr.  Federal 
10:00  a.m.  Buildirig  Auditorium 

10  Causeway  Street 
Boston.  Massachusetts 
(Local  arrangements  contact: 
Harold  Wood.  Bureau  of  the 
Census  Regional  Office. 
(617)424-0500) 


Jiilv  11. 
1994 
10:00  a.m. 


SUMMARY:  During  the  past  few  years. 
OMB's  Statistical  Policy  Directive  No. 
15,  Race  and  Ethnic  Standards  for 
Federal  Statistics  and  Administrative 
Reporting,  has  come  under  increasing 
criticism.  These  standards  are  used 
governmentwide  for  recordkeeping, 
collection,  and  presentation  of  data  on 
race  and  ethnicity  in  Federal  statistical 
activities  and  program  administrative 
reporting.  Since  the  standards  were  first 
issued  17  years  ago,  citizens  who  report 
information  about  themsel%-es  and  users 
of  the  information  collected  by  Federal 
agencies  have  indicated  that  the 
categories  set  forth  in  Directive  No.  15 
are  becoming  less  useful  in  reflecting 
the  diversity  of  our  Nation's  population. 
Accordingly.  OMB  currently  is 
undertaking  a  review  of  the  racial  and 
ethnic  categories  in  the  Directive.  (See 
Appendix  for  the  text  of  Directive  No. 
15.) 

ISSUES  FOR  COMMENT:  OMB  is  interested 
in  receiving  comments  uom  the  public 
on  (1)  the  adequacy  of  the  current 
categories.  (2)  principles  that  sliould 
govern  any  proposed  revisions  to  the 
standards,  and  (3)  specific  suggestions 
for  changes  that  have  been  offered  by 
various  individuals  and  organizations. 

ADDRESS:  Written  comments  on  these 
issues  may  be  addressed  to  Katherine  K. 
Wallman.  Chief,  Statistical  Policy, 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget.  725  17th  Street,  N\V.. 
Washington.  DC.  20503. 

DATE:  To  ensure  consideration,  written 
comments  must  be  provided  to  OMB  on 
or  before  September  1 .  1994. 

PUBLIC  HEARINGS:  To  provide  additional 
opportunities  to  hear  views  from  the 
public  on  Directive  No.  15,  OMB  has 


Julv  14. 
1994 
10:00  a.ni 


Stale  Capitol  Building 

Old  Supreme  Court  Chambers 

200  East  Colfax  Street 

Denver.  Colorado 

(Local  arrangements  contact: 
Jerry  O'Donneli,  Bureau  of 
the  Census  Regional  Office. 
(303)  969-7750) 

Federal  Resen.'e  Bank  of  San 

Francisco 
Interpretive  Center 
101  Market  Street 
San  Francisco.  California 
(Local  arrangements  contact: 
Vicki  Cooper-Murphy.  Bu- 
reau of  Labor  Statistics  Re- 
gional Office.  (415)  744- 
71C6) 


If  you  wish  to  present  an  oral 
statement  at  any  of  these  hearings, 
please  contact  the  Statistical  Policy 
Office  (at  the  address  below)  by 
telephone  or  fax  (do  no  use  electronic 
mail)  by  July  1.  1994,  and  provide  the 
following  information:  your  name, 
address,  telephone  and  fax  numbers, 
and  the  name  of  the  organization  which 
ycu  represent.  After  July  1.  please  call 
the  appropriate  local  arrangements 
contact  identified  above  to  be  placed  on 
the  hearing  schedule.  Persons  testifying 
are  asked  to  bring  three  (3)  copies  of 
their  statement  to  the  hearing.  Written 
statements  will  also  be  accepted  at  the 
hearings.  Dpp:rnding  on  the  number  of 
persons  who  request  to  present  their 
views,  the  hearings  in  each  location  may 
be  extended  to  the  following  day. 

ADDRESS:  Requests  to  be  placed  on  the 
hearing  schedule  should  be  directed  to 
the  Statistical  Policy  Office,  Office  of 
Management  and  Budget,  725  17th 
Street,  N.W.,  Washington,  DC.  20503. 
Telephone:  (202)  395-3093.  Fax 
number:  (202)  395-7245. 

ELECTRONIC  AVAILABILITY  AND  COMMENTS: 
This  document  is  available  on  the 
Internet  via  anonymous  File  Transfer 
Protocol  (ftp)  fwrn  ftp.census.'^ov as 
/pub/docs/ombdirlS.txt  in  ASCII  format 
(do  not  use  any  capital  letters  in  the  file 
name).  For  those  who  do  not  have  ftp 
capability,  the  document  can  also  be 
obtained  through  the  gopher  [gopher 
gopher.census.gov]  and  HTTP  servers 


(accessible  by  mosaic,  cello,  lynx.  etc.). 

or  by  sending  an  electronic  mail 
message  to  ftpmail@census.gov  with  the 
following  lines  in  the  message  area: 

open 

get/ pub/docs/omhdirt  5.txt 
quit 

Comments  may  be  sent  via  electronic 
mail  to  an  OMB  x.400  mail  address. 
which  is  /s=ombdirl5/c-us/ 
admd=teiemail/prmd-gov^eop.  The 
Internet  address  is 

ombdirl5@eop.sprint.com.  Comments 
sent  to  this  address  will  be  included  as 
pa.rt  of  the  official  record.  Do  not  use 
this  electronic  mail  address  to  have  your 
name  included  in  the  hearing  schedule. 

For  assistance  using  electronic  mail, 
ftp.  gopher,  or  HTTP,  please  contact 
your  system  administrator.  You  may 
also  want  to  send  an  electronic  message 
to  access@census.gov  with  a  subject  of 
HELP  and  nothing  in  the  message  area. 
You  will  receive  by  return  electronic 
mail  'FAQ  (Frequently  Asked 
Questions)"  and  more  information  on 
how  to  access  the  services  on 
census.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 
Suzann  Evinger,  Statistical  Policy 
Office.  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget.  Telephone; 
(202) 395-3093. 

SUPPLEMENTARY  INFORMATION: 

Background 

Development  of  Directive  No.  75.— 
Developmental  work  on  the  categories 
in  OMB's  Directive  No.  15  originated  in 
the  activities  of  the  Federal  Interagency 
Committee  on  Education  (FICE),  which 
was  created  by  Executive  Order  in  1964 
More  than  30  Federal  agencies  were 
members  or  regular  participants  in 
FICE's  work  to  improve  coordination  of 
educational  activities  at  the  Fed.  .-.il 
level.  The  FICE  Subcommittee  o;i 
Minority  Education  completed  a  report 
in  April  1973  on  higher  education  for 
Chicanos,  Puerto  Ricans,  and  American 
Indians  and  sent  it  to  then  Secretary  of 
Health,  Education,  and  Welfare  (HEW) 
Caspar  Weinberger  for  comment.  He 
showed  particular  interest  in  the  portion 
of  the  report  that  deplored  the  lack  of 
useful  data  on  racial  and  etbjiic  groups. 
Further,  he  encouraged  the 
implementation  of  the  report's  second 
recommendation  which  called  for  the 
coordinated  development  of  common 
definitions  for  racial  and  ethnic  groups, 
and  the  Federal  collection  of  racial  and 
ethnic  enrollment  and  other  educational 
data  on  a  compatible  and 
nonduplicative  basis. 

In  June  1974,  FICE  created  an  Ad  Hoc 
Committee  on  Racial  and  Ethnic 
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Definitions  whose  25  meii  ibers  came 
from  Federal  agencies  wit  i  major 
responsibilities  for  the  co  lect.  jn  or  use 
of  racial  and  ethnic  data. '  "his  Ad  Hoc 
Committee  was  charged  v.  ith 
developing  terms  and  defi  uitions  for  the 
collection  of  a  broad  range  of  racial  and 
ethnic  data  by  Federal  age  ncies  on  a 
compatible  and  nondupliotive  basis,  it 
took  on  the  task  of  determ  ning  and 
describing  the  major  grou  s  to  be 
identified  by  Federal  agen  :ies  when 
collecting  and  reporting  rr  cial  nnd 
ethnic  data.  While  the  Ad  Hoc 
Committee  recognized  tha  there  is 
frequently  a  relationship  b  etween 
language  and  ethnicity,  it  nade  no 
attempt  to  develop  a  mean  s  of 
identifj'ing  persons  on  the  basis  of  their 
primary  language.  The  Ad  Hoc 
Committee  wanted  to  ensi  re  that 
whatever  categories  the  vaious  agencies 
used  could  be  aggregated,  lisaggregated, 
or  otherwise  combined  so  hat  the  data 
developed  by  one  agency  ( ould  be  used 
in  conjunction  with  the  da  ta  developed 
by  another  agency.  In  addi  ion,  the  Ad 
Hoc  Committee  thought  thil  the  basic 
categories  could  be  subdiv  ded  into 
more  detailed  ethnic  subgs  aups  to  meet 
users'  needs,  but  that  to  mi  intain 
comparability,  data  from  o  le  major 
category  should  never  be  c  jmbined  with 
data  from  any  other  major  :ategory. 

In  the  spring  of  1975,  FICE  completed 
its  work  on  a  draft  set  of  ca  tegories,  and 
an  agreement  was  reached  rniong  OMB, 
the  General  Accounting  Of  ice  (GAO). 
the  HEWs  Office  for  Civil  lights,  and 
the  Equal  Employment  Op  )ortunity 
Commission  (EEOC)  to  adc  pt  these 
categories  for  a  trial  period  of  at  least 
one  year.  This  trial  was  un  lertaken  to 
test  the  new  categories  and! definitions 
ajid  to  determine  what  pro  >Iems,  if  any, 
would  be  encountered  in  tl  eir 
imp!?  M'-'ntation. 

At  the  end  of  the  test  per  od,  OMB 
and  GAO  convened  an  Ad  ^oc 
Committee  on  Racial/Ethni :  Categories 
to  review  the  experience  oi  the  agencies 
that  had  implemented  the  i  tandard 
categories  and  definitions  i  nd  to  discuss 
any  potential  problems  tha  might  be 
encountered  in  extending  t  le  use  of  the 
categories  to  all  Federal  age  ncies.  The 
Committee  met  in  August  1976  and 
included  representatives  of  OMB;  GAO; 
the  Departments  of  Justice,  Labor.  HEW. 
and  Housing  and  Urban  De  olopment; 
the  Bureau  of  the  Census;  a  id  the  EEOC. 
Based  upon  the  discussion  n  that 
meeting.  OMB  prepared  mi  lor  revisions 
to  the  FICE  definitions  and  circulated 
the  proposed  final  draff  for  agency 
comment.  These  revised  ca  egories  and 
definitions  became  effectiv(  in 
September  1976  for  all  com  jliance 
recordkeeping  and  reportin  ;  required  by 


the  Federal  agencies  represented  on  the 
Ad  Hoc  Committee. 

Based  upon  this  interagency 
agreement,  OMB  drafted  for  agency 
comment  a  proposed  revision  of  the  race 
and  ethnic  categories  contained  in  its 
circular  on  standards  and  guidelines  for 
Federal  statistics.  Some  agencies 
published  the  draft  revision  for  public 
comment.  Following  the  receipt  of 
comments  and  incorporation  of 
suggested  modifications,  OMB  on  May 
12,  1977,  promulgated  for  use  by  all 
Federal  agencies  the  racial  and  ethnic 
categories  now  contained  in  Directive 
No.  15.  the  text  of  which  appears  in  the 
Appendix.  This  meant  that  for  the  first 
time,  standard  categories  and 
definitions  would  be  used  at  the  Federal 
level  in  reporting  and  presentation  of 
data  on  racial  and  ethnic  groups.  While 
OMB  requires  the  agencies  to  use  these 
racial  and  ethnic  categories,  it  should  be 
emphasized  that  the  Directive  permits 
collection  of  additional  detail  if  the 
more  detailed  categories  can  be 
aggregated  into  the  basic  racial  and 
ethnic  classifications  set  forth  in  the 
Directive. 

As  demonstrated  by  this  brief  history, 
the  present  categories  were  developed 
through  a  deliberate  cooperative 
process;  participation  of  the  agencies 
that  use  the  categories  was  an  essential 
element  in  that  process. 

1988  Proposed  Revision —The 
standards  promulgated  in  1977  have  not 
been  revised  since  that  time.  OMB  did, 
however,  publish  in  the  January  20, 
1988.  Federal  Register  a  draft  Statistical 
Policy  Circular  soliciting  public 
comment  on  a  comprehensive  revision 
of  existing  Statistical  Policy  Directives. 
Among  the  proposed  changes  was  a 
revision  of  Directive  No.  15  that  would 
have  added  an  "Other"  racial  category 
and  required  classification  b ,  self- 
identification.  While  this  proposal  was 
supported  by  many  muhi-racial  and 
multi-ethnic  groups  and  some 
educational  institutions,  it  drew  strong 
opposition  from  Federal  agencies  such 
as  the  Civil  Rights  Division  of  the 
Department  of  Justice,  the  Department 
of  Health  and  Human  Services,  the 
EEOC,  and  the  Office  of  Personnf! 
Management,  and  from  large 
corporations. 

Respondents  who  opposed  the  change 
asserted  that  the  present  system 
provided  adequate  data,  that  any 
changes  would  disrupt  historical 
continuity,  and  that  the  propo.sed 
change  would  be  expensive  and 
potentially  divisive.  Some  mtunbers  of 
minority  communities  interpreted  the 
proposal  as  an  attempt  to  provoke 
internal  dissension  within  their 
communities  and  to  reduce  the  official 
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counts  of  minority  populations.  Because 
it  was  evident  from  all  of  these 
comments  that  this  proposal  would  not 
be  widely  accepted,  no  changes  were 
made  at  the  time  to  Directive  No.  15. 

1993  Hearings.— During  1993, 
Congressman  Thomas  C.  Sawyer. 
Chairman  of  the  House  Subcommiticn 
on  Census,  Statistics,  and  Postal 
Personnel,  held  a  series  of  four  hearings 
(April  14,  June  30.  July  29,  and 
November  3)  on  the  measurement  of 
race  and  ethnicity  in  the  decennial 
census.  OMB  testified  at  the  hearing  on 
July  29.  Information  on  these  hearings 
may  be  obtained  by  contacting  the 
Subcommittee  at  (202)  226-7523. 

Workshop. — As  a  first  step  in 
undertaking  its  review  of  the  racial  and 
ethnic  categories.  OMB  asked  the 
Committee  on  National  Statistics 
(CNSTAT)  of  the  National  Academy  oi 
Sciences  to  convene  a  workshop  to 
provide  an  informed  discussion  of  the 
issues  surrounding  a  review  of  the 
categories.  Convened  on  February  1 7- 
18,  1994,  the  workshop  included 
representatives  of  Federal  agencies, 
academia,  social  science  research, 
interest  groups,  private  industry,  and 
local  school  districts.  A  report  on  the 
workshop  will  be  forthcoming  from 
CNSTAT. 

Interagency  Committee.  OMB  h&s 
established  an  Interagency  Committee 
for  the  Review  of  the  Racial  and  Ethnic 
Standards,  whose  members  represent 
the  many  and  diverse  Federal  nei^ds  for 
racial  and  ethnic  data,  including 
statutory  requirements  for  such  data. 
The  Committee  will  be  an  integral  pan 
of  this  review  process,  by  assisting  OMB 
in  the  evaluation  and  assessment  nf 
proposed  changes,  for  example,  crj  the 
quality  of  resulting  data  and  costs  of 
implementation. 

Suggested  Changes  and  Criticisms 

Your  comments  are  invited  on  r:rv 
aspect  of  Directive  No.  15;  if  vcu  .ire 
satisfied  ivith  the  existing  racial  and 
ethnic  categories,  it  would  be  useful  fnr 
OMB  to  know  that  also.  You  may  also 
wish  to  comment  on  the  following 
suggestions  and  criticisms  about  the 
Directive  that  OMB  received  dun;  p  ;bi' 
recent  hearings  and  the  CNSTAT 
workshop: 

— adding  a  "multi-racial"  ca?egcr\  to 
the  list  of  racial  designations  jo  thai 
respondents  would  not  be  forced  to 
deny  part  of  their  heritage  bv 
having  to  choose  a  single  categorv: 

— adding  an  "ether"  category  for 
individuals  of  multi-racial 
backgrounds  and  those  who  wan; 
the  option  of  specifically  st.'itinc  ,-; 
unique  identification; 
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—providing  an  open-ended  question 
to  solicit  information  on  race  and 
ethnicity,  or  combining  concepts  of 
race,  ethnicity,  and  ancestry; 

—changing  the  name  of  the  "Black" 
category  to  "African  American"; 

— changing  the  name  of  the 
"American  Indian  or  Alaskan 
Native"  category  to  "Native 
American"; 

—including  Native  Hawaiians  as  a 
separate  category  or  as  part  of  a 
"Native  American"  category  (which 
would  also  include  American 
Indians,  Aleuts,  and  Eskimos), 
rather  than  as  part  of  the  "Asian  or 
Pacific  Islander"  category; 

—including  Hispanic  as  a  racial 
designation,  rather  than  as  a 
separate  ethnic  categorv;  and 

— addir.g  a  "Middle  Easterner" 
category  to  the  list  of  ethnic 
designations. 

The  critiques  of  the  current  standard 
and  the  proposals  for  change  include  as 
well  a  number  of  other  concerns.  For 
example: 

—The  categories  and  their  definitions 
have  been  criticized  for  failing  to  be 
comprehensive  and  scientific.  As 
cases  in  point,  using  the  present 
definitions  there  are  no  proper 
categories  for  the  original  Indian 
population  of  South  America  or  for 
Australian  aborigines. 

—Some  have  suggested  that  the 
geographic  orientation  of  the 
definitions  for  the  various  racial 
and  ethnic  categories  is  not 
sufficiently  definitive.  They  believe 
that  there  is  no  readily  apparent 
organizing  principle  for  making 
such  distinctions  and  that 
definitions  for  the  categories  should 
be  eliminated.  Others  disagree, 
stating  that  the  current  definitions 
of  the  racial  and  ethnic  categories 
have  served  thetr  uses  well  and 
thus  should  be  maintained. 

— The  identification  of  an  individuals 
racial  and  ethnic  "category"  often  is 
a  subjective  determination,  rather 
than  one  that  is  objective  and 
factual,  no  matter  what  the  process 
for  arriving  at  the  categories. 
Consequently,  it  has  been  suggested 
that  it  may  no  longer  be  appropriate 
to  consider  the  categories  as  a 
"statistical  standard." 

—The  issue  of  self-identification  of 
race  and  ethnicity  versus  third 
party  identification  also  has  been 
raised.  This  issue  will  merit 
increased  attention  if  multi-racial 
and/or  multi-ethnic  categories  or 


identification  procedures  are 
adopted. 

— Some  have  proposed  eliminating 
the  five-category  combined  racial 
and  ethnic  classification  in  favor  of 
separate,  mutually  exclusive,  racial 
and  ethnic  categories.  The 
combined  format  now  permitted  by 
the  Directive  is  particularly  suitable 
for  observer  identification,  and  is 
used  by  the  Department  of  Health 
and  Human  Service's  Office  for 
Civil  Rights,  the  Equal  Employment 
Opportunity  Commission,  and  the 
Office  of  Federal  Contract 
Compliance  because  it  facilitates 
aggregating  data  on  the  minority 
groups  with  which  these  agencies 
are  concerned.  The  use  of  the 
Hispanic  category  in  the  combined 
format  does  not,  however,  provide 
information  on  the  race  of  those 
selecting  it.  As  a  result,  the 
combined  format  makes  it 
impossible  to  distribute  persons  of 
Hispanic  ethnicity  by  race  and, 
therefore,  reduces  the  utility  of  the 
four  racial  categories  by  excluding 
from  them  persons  who  would 
otherwise  be  included.  Thus,  the 
two  formats  currently  permitted  by 
Directive  No.  15  for  collecting  racial 
and  ethnic  data  do  not  provide 
comparable  data. 

— The  perceived  importance  of 
historical  comparability  of  racial 
and  ethnic  data  has  been 
questioned  by  some.  Since  the 
names  of  the  categories  have 
changed  in  the  decennial  censuses, 
and  egcncies  use  different  methods 
even  internally  to  collect  the  data, 
there  is  less  continuity  in  racial  and 
ethnic  data  than  many  believed.  As 
a  result,  it  has  been  suggested  that 
this  review  of  Directive  No.  1 5 
should  have  a  more  fonvard-looking 
approach,  rather  than  being  bound 
by  past  history. 

— Some  have  suggested  that 
consideration  be  given  to  collecting 
racial  and  ethnic  data  using 
"categories  for  response"  that  can 
be  decoupled  from  "categories  for 
reporting  data."  For  example,  the 
response  categories  could  permit 
responses  reflecting  multiple 
origins;  later  these  data  would  be 
aggregated  into  reporting  categories 
following  a  set  of  standards  and 
guidelines  to  make  the  reported 
data  more  useful  for  various 
program,  administrative,  and 
statistical  purposes. 

— There  have  also  been  suggestions 
that  the  classification  of  persons  by- 
race  and  ethnicity  be  eliminated 


entirely.  Proponents  of  this  view 
assert  that  the  categories  merely 
serve  to  perpetuate  an  over- 
emphasis on  race  in  America  and 
contribute  to  the  fragmentation  of 
our  society. 

Federal  Uses  of  Racial  and  Ethnic  Data 

Given  the  broad  range  of  suggestions 
and  criticisms,  OMB  believes  that  a 
comprehensive  review  of  all  the 
categories  is  warranted.  It  is  important 
to  stress  comprehensive,  because  these 
categories  are  not  us<>d  simply  for 
statistical  purposes.  Thus,  while  the  use 
of  the  racial  and  ethnic  categories  in  the 
collection  of  decennial  census  data  is 
most  widely  known— and  has  most 
often  been  cited  in  the  1993  hearings 
and  in  the  correspondence  OMB 
receives— the  categories  are  also  used  by 
Federal  agencies  for  civil  rights 
enforcement  and  for  program 
administrative  reporting.  Some 
important  examples  of  the  Federal 
Government's  uses  of  racial  and  ethnic 
data  are: 

•  enforcing  the  requirements  of  the 
Voting  Rights  Act; 

•  reviewing  State  redistricting  plans; 

•  collecting  and  presenting 
population  and  population 
characteristics  data,  labor  force 
data,  education  data,  and  vital  and 
health  statistics; 

•  establishing  and  evaluating  Federal 
affirmative  action  plans  and 
evaluating  affirmative  action  and 
discrimination  in  employment  in 
the  private  sector; 

•  monitoring  the  access  of  minorities 
to  home  mortgage  loans  under  the 
Home  Mortgage  Disclosure  Act; 

•  enforcing  the  Equal  Credit 
Opportunity  Act; 

•  monitoring  and  enforcing 
desegregation  plans  in  the  public 
schools; 

•  assisting  minority  businesses  under 
the  minority  business  development 
programs;  and 

•  monitoring  and  enforcing  the  Fair 
Housing  Act. 

These  examples  of  statutory 
requirements  are  mentioned  to  foster 
public  awareness  and  understanding  of 
the  Federal  Government's  many 
different  needs  for  racial  and  ethnic 
data.  Appreciation  of  the  intended  uses 
of  the  data  helps  determine  what 
categories  make  sense.  Further,  these 
uses  need  to  be  taken  into  account  when 
changes  to  the  categories  are  suggested. 
In  any  event.  OMB  believes  that  it  is 
essential  for  the  Federal  agencies  to 
study  the  possible  effects  of  any 
proposed  changes  to  the  categories  on 
the  quality  and  utility  of  the  resulting 
data  for  a  multiplicity  of  purposes. 
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The  critiques  and  sugges  ions  for 
changing  Directive  No.  15   lave 
underscored  the  importanc  3  of  having  a 
set  of  general  principles  to  govern  the 
current  review  process.  Th  i  following 
principles  were  drafted  in  (  ooperafion 
with  Federal  agencies  servi  ng  on  the 
Interagency  Committee.  Co  nmenis  on 
these  principles  are  welcomed 

1.  The  racial  and  ethnic  (  ategories  set 
forth  in  the  standard  should  not  be 
interpreted  as  being  scienti 
anthropological  in  nature. 

2.  Respect  for  individual 
should  guide  the  processes 
for  collecting  data  on  race 
respondent  self-idenlincati 
facilitated  to  the  greatest  e,x  I 
possible. 

3.  To  the  extent  practical  le,  the 
concepts  and  terminology  s  lould  reflect 
clear  and  generally  underst  )od 
definitions  that  can  achieve 
public  acceptance. 

4.  The  racial  and  ethnic  (tt 
should  be  comprehensive 
and  produce  compatible, 
nonduplicated,  exchangeab  e  data 
across  Federal  agencies. 

5.  Foremost  consideratioi 
given  to  data  aggregations 
ethnicity  that  are  useful  for 
analysis,  program  administjat 
assessment,  and  enforcemei 
liiws  and  judicial  decisions 
mind  that  the  standards  are 
intended  to  be  used  to  estat  1 
eligibility  for  participation 
Federal  program. 

6.  While  Federal  data  neell 
and  ethnic  data  are  of  prim 
importance,  consideration 
be  given  to  needs  at  the  St 
government  levels,  includii 
Indian  tribal  and  Alaska  Na 
governments,  as  well  as  to 
societal  needs  for  these  dal,' 

7.  The  categories  should  ^t  forth  a 
minimim  standard:  additi 
categorw'b  should  be  permit 
they  can  be  aggregated  to  th 
categories.  The  number  of 
categories  should  be  kept  to 
manageable  size,  as  determi  i 
statistical  concerns  and  dat 

8.  A  revised  set  of  categor 
be  operationally  feasible  in 
burden  placed  upon  respom  I 
the  cost  to  agencies  and  resf 
implement  the  revisions. 

9.  Any  changes  in  the  cat 
should  be  based  on  sound 
methodological  research  an(  should 
include  evaluations  of  the  ir  ipact  of  any 
changes  not  only  on  the  use  ulncss  of 
the  resulting  data  but  also  of  the 


Review  of  the    comparability  of  any  new  categories 
with  the  existing  ones. 

10.  Any  revision  to  the  categories 
should  provide  for  a  crosswalk  al  the 
lime  of  adoption  between  the  old  and 
the  new  categories  so  that  historical  data 
series  can  be  statistically  adjusted  and 
comparisons  can  be  made. 

11.  Because  of  the  many  and  varied 
needs  and  strong  interdependence  of 
Federal  agencies  for  racial  and  ethnic 
data,  any  changes  to  the  existing 
categories  should  be  the  product  of  an 
interagency  collaborative  effort. 

The  agencies  recognize  thai  these 
principles  may  in  some  cases  represent 
competing  goals  for  the  standard. 
Through  the  review  process,  it  will  be 
necessary  to  balance  statistical  issues, 
needs  for  data,  and  social  concerns.  The 
apphcation  of  these  principles  to  guide 
the  review  and  possible  revision  of  the 
standard  ultimately  should  result  in 
consistent,  publicly  accepted  data  on 
race  and  ethnicity  that  will  meet  the 
needs  of  the  government  and  the  public 
while  recognizing  the  diversity  of  the 
population  and  respecting  the 
individual's  dignity. 
Sally  Katzen, 

A'iministralor,  Office  of  InfonnntKjn  imd 
negulalory  Affairs. 
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DIRECTIVE  NO.  15 

Race  and  Ethnic  Standards  for  Federal 
Statistics  and  Administrative 
Reporting  (as  adopted  on  May  12, 
1977) 

This  Directive  provides  standard 
cla.ssifications  for  recordkeeping, 
collection,  and  presentation  of  data  on 
race  and  ethnicity  in  Federal  program 
administrative  reporting  and  statistical 
activities.  These  classifications  should 
not  be  interpreted  as  being  scientific  or 
anthropological  in  nature,  nor  should 
they  be  viewed  as  determinants  of 
eligibility  for  participation  in  any 
Federal  program.  They  have  been 
developed  in  response  to  i.-  ids 
expressed  by  both  the  executive  branch 
and  the  Congress  to  provide  for  the 
collection  and  use  of  compatible, 
nonduplicated,  exchangeable  racial  and 
ethnic  data  by  Federal  agencies 

1 .  Dermilions 

The  basic  racial  and  ethnic  categories 
for  Federal  statistics  and  program 
administrative  reporting  are  defined  as 
follows: 

a.  American  Indian  or  Alaskan 
iVative.  A  person  having  origins  in  any 
of  the  original  peoples  of  North 
America,  and  who  maintains  cultural 
identification  through  tribal  affiliations 
or  community  recognition. 


b.  Asian  or  Pacific  Islander.  A  ptrson 
having  origins  in  any  of  the  original 
peoples  of  the  Far  East,  Southeast  Asia, 
the  Indian  subcontinent,  or  the  Pacific 
Islands.  This  area  includes,  for  example. 
China,  India,  Japan,  Korea,  the 
Philippine  Islands,  and  Samoa. 

c.  Black.  A  person  having  origins  in 
any  of  the  black  racial  groups  cf  Africa. 

d.  Hispanic.  A  person  of  Mexican. 
Puerto  Rican.  Cuban.  Centra)  or  South 
American  or  other  Spanish  culture  in 
origin,  regardless  of  race. 

e.  White.  A  person  having  origins  in 
any  of  the  original  peoples  of  Europe. 
North  Africa,  or  the  Middle  East. 

2.  Utilization  for  Recordkeeping  and 
Reporting 

To  provide  flexibility,  it  ts  preferable 
to  collect  data  on  race  and  ethnicity 
separately.  If  separate  race  and  ethnic 
categories  are  used,  the  minimum 
designations  are: 

a.  Hace: 

— American  Indian  or  Alaskan  Native 
— Asian  or  Pacific  Islander 
—Black 
—White 

b.  Ethnicity: 

— Hispanic  origin 

— Not  of  Hispanic  origin 

When  race  and  ethnicity  are  collfcted 
separately,  the  number  of  White  and 
Black  persons  who  are  Hjspa.nic  must  be 
identifiable,  and  capable  of  being 
reported  in  that  category. 

If  a  combined  format  is  used  to  colled 
racial  and  ethnic  data,  the  minimum 
acceptable  categories  are: 

— American  Indian  or  A'askan  Native 

— Asian  or  Pacific  Islander 

— Black,  not  of  Hispanic  origin 

— Hispanic 

— White,  not  of  Hisp&njt  ongm. 

The  category  which  most  closely 
reflects  the  individual's  reccgnition  in 
his  community  should  be  used  for 
purposes  of  reporting  on  persons  who 
are  of  mixed  racial  and.'or  e:hnic 
origins. 

In  no  case  should  the  provisions  of 
this  Directive  be  construed  lo  limit  the 
collection  of  data  to  the  categories 
described  above.  However,  any 
reporting  required  which  uses  more 
detail  shall  be  organized  in  such  a  way 
that  the  additional  categories  can  be 
aggregated  into  these  basic  racial/ethnic 
(ategories. 

The  minimum  standard  collection 
categories  shall  be  utilized  for  reporting 
as  follows: 

a.  Civil  rights  compliance  reporting. 
The  categories  specified  above  will  be 
used  by  all  agencies  in  either  the 
separate  or  combined  format  for  civil 
rights  compliance  reporting  and  equal 
employment  reporting  for  both  the 
public  and  private  sectors  and  for  all 


i'-.f;ls  of  governinenl.  Any  varijitton 
(•♦•({laritig  levs  detailed  data  or  data 
which  cannot  bo  agf_;n>gatf'd  into  the 
f-asic  categories  will  }i,ave  to  la- 
sptM  ificaliy  approved  by  the  OSfice  ot 
Mar.agement  and  Budget  (OMH)  for 
►  siec/itive  agencies.  M.ire  rirtaiitfd 
pr^toriirig  whic:h  uiii  he  aggregated  tf.  (!.•• 
[i.isu:  (;-itegories  rr..v/  !>»•  iistJil  at  trie 
.^edcies'  discretHKi. 

I'.  ( IfCifTul p!ofii(t(!i  (•.rlmini^lKili^f 
■titi!  y'rnnt  rt^fioct'aii.  VVi:e;nveran 
'iiyav.y  suhjef:t  U=  this  Di;e(  tive  issia -^ 
t;.-'-v  (ir  revised  aciiitie;  .trative  n-portic;; 
(If  r'^fordkeeping  rfrf|t::r«(!i«'nls  which 
if((  iixle  racial  or  ethn-i:  data.  t!ie  ag'-rsi  v 
wtU  'ISC-  the  rjiOe/erhtiii:  (.iN-gnries 
'f^-.;i  rill,  d  above.  A  variaisce  car.  b«- 
^pf'cdirally  requtj^'i^d  tro::;  OMH.  luit 
Mil  !:  ,1  v;;rictnce  ivilt  be  granted  oidv  ;l 
fhf  !'..;t  ti(.y  c:aa  dec^iitas'r.-'o  liwt  it  is  Jk-' 
(cr.tirutble  for  tfa-  pruaarv  O'lioii^Ttn 
ifr-^ertdlae  the  ra<:i,d  or  elljcic 
haf.kgrtnuid  i(t  Irntts  (if  thf  -.pecif'iod 
'.itegories.  and  that  saf.h  deleriiiinatii--! 
i:;  aot  f:riti(  ai  U.  tlu:  .idciiiustr.iJion  «if 
fhe  {■aigram  ia  ((aestion.  fa  it  thr 
-pru  ific  prograia  is  da>H  ti.-d  to  <iidv  <  ; >• 
f.r  I  lirnited  ntiiuberoi  race'ethnic 
,.;'tiups.  e.g.,  Italian  trilMl  <a  Jiutit.-s. 

c.  :<liiiifiti::nl  rt  piriui^. '!  at;  (.ate-^nru-s 
ilfscribed  in  tins  [Ji(c<  .'ivt-  u  ill  \iv  u>»d 
i(  a  aiininnia;  for  fedrrallv  sponsored 
-.^r.ti.ta al  di\U\  rol!et:tio(i  where  race 
sra'./or  ethrticif  V  is  ref  jiiired.  except 
^Aihi'tc  the  c:(»Ile(  !>ii(\  !nvfiiv»:=.  a  -.aniple 
'•;  sa;  U  size  that  >Ia;  data  on  the  sautMer 
itrgorios  vvcaild  be  itan-llahie.  or  when 
fhe  coflcrtton  etloct  foi:;iSfs  on  a 
-.tiecific  raci.i!  or  ethnic  groe.p.  A 
rei/etifive.snr\'ev  sha!!  tie  deena-d  »i« 
h.ivi  an  adequate  sacnple  si/f;  if  the 
raiial  arid  ethnic  data  can  h"  reliably 
;.;j-'regated  on  a  t.'i'rnnia!  h,:;is.  Any 
afher  viiriation  vviil  ha.i-  fc  \>v 
-pt:i  (hcally  authorized  bv  OMH  throM^^h 
tta;  reports  rU.Mr.-,."ce  prot;.>ss.  hi  those 
•.Mses  where  the  d.ita  ri-!it.(  lion  is  no! 
^.-.hjt'cf  to  the  n-p'.irtr. c-tjarance  process, 
I  dtrect  request  Kur  a  v.,rtanc"  should  be 
ceade  tuOMli 
<  FfJettive  IJutp 

The  provis-ciis  (»}  tai-  Uin-i.tiw  .la- 
-•iTectivc-  .naiiediateiy  I'ora!!  new  and 
revisK-d  recorditeeping  or  n!porting 
reqairetaontscontainu'.g  rac  ia!  and/'e-: 
erfhnic  information.  All  existing 
OToi-d keeping  or  r-^porting  rerpiin^nteaJs 
sh.ill  bf  made  consistent  witli  t!iis 
OirecttVe  at  the  tin;e  they  are  snbnntted 
for  extension,  fi-  no?  later  than  [anu.irv 
I.  IMHO. 
4.  Pivsentdtiun  ofRace/lithnic  Data 
Displays  of  racial  and  ethnic 
tonipliance  and  statistical  data  will  e.:.e 
the  category  designations  listed  above. 
The  designation  "nonwhitr*"  is  not 
acceptable  for  u.se  in  the  presentation  of 
i^^i\f:n\\  C^iverninent  data.  It  is  not  tfi  \»- 
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used  i«  u(«y  pnblic:ation  of  coinplianc:e 
or  st.it i.stical  data  or  in  the  text  of  anv 
ro'e(tiiance  or  statistical  report. 

In  (  ases  where  th.e  above  designations 
are  considered  inappropriate  for 
pnrsenfation  of  statistical  data  on 
particaUif  programs  or  for  [lartic  idar 
n-gtonal  .ireas,  rhe  sponsoring  agency 
ntay  use: 

(I!  The  designuiions  "Itlack  and  Other 
i;a(:i;s"  or  "All  ( Kher  I'.ir es."  as 
f  (.ih><^f(ve  des::r!pfions  of  minority  races 
whi-a  the  cuost  sunnnary  distinction 
tifrUvf  in  the  ctti  jorify  and  lainorilv  rMC«-. 
IS  .ijipaipriate; 

I-;  The  designations  "U  hale;."' 
■'Hull  k," .Kid  '  A!i  Other  Kates"  when 
ftieihs^ri.crioa  .inio.'it;  die  laajotijy  race. 
>i'e  [iritn  tpa;  nniuiriJy  rac»;and  otiier 
t  w:(;s  is  appfopriat*!;  or 

(  :;  (h.ecles.fcitiMtion  ota  partii  ii'ar 
«ni!a>n:y  rai  f;  or  rates,  and  die  iriclnsimi 
of  Whites"  w  irh  '  All  ()!!aT  K/aes."  if 
^la  ti  .M.oUeetivedesi  rip'ion  is 
.i;.{--o(>riate. 

tn  d.;-.rr;.jyi{ig  lieUii  i'-l  I  ill  it  irillat  11  lli 

ivhii  h  :epie;ftntsu.ro(a!»in.i'.i(jn  of  rai  •■ 
aid.  e'rancify.  the  d<;scr!ption  of  the 
dai.i  heic;g«Iisp(.iyed  must  cie.irly 
ifiiia  ..;e  !aat  b.ah  bases  ((f  classiiji  .iticn 
■  re  fieifij.;  nsed. 

VVrarri  d'e  pri(!>iry  h.rn.s  (if.i 
^tatislii  .a  (ifMirt  is  on  Iwn  or  more 
spe(.i;ii;  utentd'i.ibie  groups  in  the 
p«ip'!if,tion,  o(i«:  or  n-ori:  of  wliich  i^ 
r,a  sal  or  t;daia  ,  it  i>  acf.ept<tble  to 
('.i..p( ay  da?.!  h>r  ca^h  tsf  the  part!<:uiaf 
groari.^  s.-p.iratciy  m\i\  H>  desc  ribe  data 
re'anag  to  the  ren:aird»  r  of  the 
{'ope.l  ifiiKt  by  .T,  ippro;  ri,ae^o'i^•^.ti•.e 
ll^;■.l,!;p^:^lt^ 

liiv  (;i-.    '•t-(4(i")  (■{;<-!!  ».-r.-iu.  ;!-4".  jci'i 

S".S.'.'NG  coos  JtiG-OI-F 


OFFJCE  OF  PERSONNEL 

MANAGEiMENT 

Request  for  Rec'earance  of 
Snformation  Cciliection  0PM  Form 
2809-E21 

AGSNCY:  f  *fhi  ••  i.f  i'ersonnel 

act:gn;  Mi  •••(.■>• 

S'JMMARV:  !n  ,u  (  ordance  with  the 
I'ape ,-'.".«. rk  Kidaction  Act  of  l<)R()  (tit'i- 
44.  ( !..s.  f  Vide,  chapter  ,!a).  ihcs  notice 
aae.o'.inois  a  T'-cpiest  for  arlertrance  of 
an  Kdbrniaiiia:  collection.  OI'M  F'onii 
^Ki  )<;-{./.  I.  lnr..lln:ent  Cihange  and 
iian.ij are  Keqnest.  is  u^v-d  only  at  Open 
.^seasi.n  to  refjuest  an  enrollmeiit  ( hange. 
msiirani f  plan  brtx  hnres  and  other 
iafj.rm.lioaai  materiaLs.  If Oi'M  Form 
2H(t'i-f;/l  IS  u.sed  to  re(iut;st  plan 
bro(  hures.  an  OPM  Form  28()<l-LZ2  is 
furnished  to  the  enrollee  for  use  if  a 
plan  rhantjf;  is  desired. 


Approximately  t02.r.:fj  OJ'M  I  onus 
2HW\-V.7.\  are  conipletetl  annually.  Fach 
form  takes  approximately  .10  minutes  to 
coinp''ti>  The  annual  burden  is  St, :'.«><* 
bonis. 

Ftir  copies  ol  this  proposal,  contat  t  C: 
KonakI  Truewonhy  on  UO.'t)  9f)«-8r>.')(l. 
DATES:  C:o;ni(ients  on  this  proposal 
■.ho'dd  tie  nv  eived  fiily  11,  J9'I4. 

ADDRSSSeS:  .S.-,..d  or  delivef  coninients 
to- 

Foriain.;  l.'.  \)-Uu;\i\.  C.a.ief.  Ki'tiren»:;<.t 
>vh\  Insaiaai  e  Croup,  Oper.ttions 
Sappon  Division.  IhS  Offico  of 
I'erMinri'd  Manaf^ement.  1<>()()  I.  Stnvt. 
\U.,  ri»i:a  :  :4'i,  W.ishingtoii.  IK: 
J(»4I:-.. 

I'lseph  I  arki  V.  C  i(*M  f)e-.k  (  )fiicer. 
Odice  of  la'orfeatiioM  and  Regalatorv 
Affairs.  (ttlU  e  i.f  Manageratnt  and 
fJndget,  Ts'i-w  Fm  i.ati.eOfbie 
r.iihiing.  N'VV  .  icjom  :!(!()L'. 

vv..  .!:-r..a,,c:,i>r:;2rin(ri. 

FOR  iNFOaMATION  RSCiROING 
ADM!\;sr=tA7iVECO0fl0INftT(CN — CONTACT: 
VJafV  lielh  S.i  iili-roona"-'.  Chief,  f  urais 
An.dy  sis  ^>.:^  Design,  \li\i]  i.OfM.'fiJl. 

D'aieii*  Peisci  !(••(  M.iM.ui':;?.*  t:* 
t.urr<iJt)«-  A.  C;«iH«»i. 

/•'•:  ratf  f".*  "cr 

11  «  III,.    '.".-!  r.H'i';  ■:.<■.  •.f.-'H,»!J-.d:-.l 

ei;.UNG  CCDf  WJ5  Ol-M 


RAILROAD  rSETIHEMENT  BOARD 

Determination  of  Quartedy  Rate  of 
Exc'se  Tax  for  Railroad  Retirement 
Supp!ement2'  Annuity  Program 

In  .a.'  ord  aue  V',  idx  directions  in 
M-ctioa  yil\[^\  of  ;hii  R  alroad 
Ivairena  '!» ■la\  Act  [HS  U  S.C.,  .s.'crion 
■|;:21ic;|.  ttiK  {tiilroafl  Hi'iren  ent  Board 
ha<  de^ef:M'.n(  d  that  tia- evf.-se  tax 
ii;>.po>ed  by  saf  li  ser  fa-a  Jlliiifi  )  uu 
c;very  »;( -plojer.  with  respect  to  hai  i.ii^ 
iiulividuals  in  hi.>  eniploy,  for  cacii 
uiirk-hour  Jor  whicit  crMup'-nsation  is 
fi.i.d  'ay  ail  h  euiployi-r  for  .serv  ic"s 
readeriMl  to  him  tiaring  the  qi  .rti-r 
begi<;aing  {iily  1.  I'loa.  sholl  b,  .,;  the 
rate  oi  !Oci  nts. 

In  aciipql.Kue  with  dtr».t:!ions  in 
siH.Jion  I  afal  of  the  Kailroad  Keti.'-ement 
Act  of  I9r4.  the  K;aIroafl  Ketireinenl 
Hoard  has  detennineil  fhat  fiirthe 
quarter  bei;inning  July  1.  Ki<J4.  37.5 
percent  of  the  ta\es  col!e«  ted  under 
sections  :f,in(b)  and  XlZXk)  of  the 
Railroad  Retirement  Tax  .\ct  shall  In- 
credited  tin  the  Railroad  Ketirement 
Ac:i:ount'and  f.2.ri  percent  of  tlie  taxes 
((•llected  undc;rsuch  sections  3211(b) 
and  .I22t(c|  jilus  100  percent  of  the 
taxe-.  co',!fM.?ed  under  section  .'i221(dl  of 


the  Railroad  Retirement  Ta; ,  Act  shall  be 
credited  to  the  Railroad  Ret  remnnt 
Supplemer.tal  Account. 

Dati'd:  June  1, 1994. 

By  Authority  of  tho  noiini 
Beatrice  Ezerski, 
Serrf  f.jr>-  to  the  BtxirJ. 
|IR  Doc.  94-14040  Fiirsl  fi-fl-*^;  8  4.5  nm| 
BILUNG  CODE  79eS-01-M 


RESOLUTION  TRUST  COR  >ORATION 

Coastal  Barrier  Improvement  Act; 
Property  Availability;  Oak  yatley, 
Riverside  County,  CA 

agency:  Ros<j!iifion  Trust  Cirporation. 
ACTION:  NotiLG. 


f;' 


v«;n  I  hat 
^•illey, 

mo.sa. 

is  aff(-H;t(!d 
Barrier 
spoi.ified 

ious 
other 
of  this 
xeil  to  the 


SUMMARY:  Notice  is  hcniby 

the  properly  known  as  Oak 

)(M;ated  in-Beaiunont  and  (1 

Kiversicie  County,  Californic 

by  Section  10  of  the  Coa.stal 

liiiprovem(^nt  Act  of  1!)!)0  a.s 

Ijelow. 

DATES:  Written  notices  of  .sc 

interest  to  purchase  or  effecl 

transfer  of  all  or  any  portion 

property  may  be  mailed  or  (i 

RTC  until  September  7.  19«V 

ADDRESSES:  Copies  of  dntail(|<i 

descriptions  of  this  property  including 

maps,  can  be  obtained  fmm  )r  are 

available  for  inspection  by  c  mfartin)^ 

the  following  person:  Mr.  V.|j;n:kson 

Carney,  111.  Resolution  Trust 

Corporation,  c/o  Landmark  ll,in»i 

(lorapanies,  2500  Landmark  Drive 

LaPlace,  LA  70068,  (.S04)  4fi4-74()9;  Fax 

(.S04)H.51-6057. 

SUPPtEMENTARY  INfORMATlON 

Valley  properly  is  lociiled  io 

ctmtral  Riverside  County  noi 

the  junction  of  Interstate  10 

Route  60,  within  tlio  city  li 

Beaumont  and  Caiimesa,  Col 

site  contains  habitat  for  the  I 

bated  endangered  Least  Bell' ; 

Stephen's  kangaroo  rat.  The 

property  consists  of  dpproxii 

6,725  acres  of  undeveloped  I 

for  an  eighteen  hole  golf  con 

occupies  appro.ximately  202 

properly  is  contiguous  with 

Park,  which  is  managed  by  tl 

Beaumont  Cherry  Valley  Re( 

Park  District,  and  adjacent  to 

Park,  which  is  managed  by  tl 

('ounty  Regional  Park  and 

District.  This  properly  is  covi 

pmperty  within  the  meaning 

10  of  the  Coastal  Barrier  Im 

Act  of  1990.  Public  Law  loi 

U..S.C.  1441a-3). 

Written  notice  of  serious  iilternst  in 
the  purchase  or  other  transfoi  of  all  or 
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any  portion  of  this  property  must  be 
received  on  or  before  September  7, 
1994.  by  the  Resolution  Trust 
Corporation  at  the  appropriate  aiidress 
.stated  above. 

Those  entities  eligible  to  submit 
written  notices  of  serious  interest  are: 

1.  Agencies  or  entities  of  the  Federal 
government; 

2.  Agencies  or  entities  of  State  or  h)c;d 
government;  and 

3.  "Qualified  organizations"  pursuant  to 
section  170(h)(3)  of  the  Internal 
Revenue  Oj<le  of  1986  (26  IJ.S.C. 
170(h)(3}). 

Written  notices  of  serious  interest 
must  be  submitted  in  the  following 
form: 

Notice  of  Serious  Interest 

RE:  (insert  name  of  property! 
Federal  Register  Publication  Date: 


Federal  Register  /  VqI.  59.  No.  110  /  Thursday.  June  9.  1994  /  Notices 


2983: 


1.  Entrty  name. 

2.  Declaration  of  eligibility  to  submit 
Notice  under  criteria  set  forth  in  the 
Coastal  Barrier  Improvement  Act  of 
1990.  Public  Law  101-591,  section 
10(bK2).  (12  IJ.S.C.  1441a-3(b)(2)), 
including,  for  qualified  organizations,  a 
determination  letter  from  the  United 
States  Internal  Revenue  Service 
regarding  the  organization's  status 
under  section  501(c)(3)  of  the  U.S. 
Internal  Revenue  Code  (26  U.S.C. 
170(h)(3)). 

3.  Brief  description  of  proposed  terms 
of  purchase  or  other  offer  for  all  or  any 
portion  of  the  property  (e.g.,  price, 
method  of  financing,  expected  closing 
nitc,  etc.). 

4.  Declaration  of  entity  that  it  intends 
to  use  the  property  for  wildlife  refuge, 
sanctuary,  open  space,  recreational, 
historical,  cuittiral,  or  natural  resource 
conservation  purposes  (12  U.S.C. 
1441a-3(]i)(4)),  as  provided  in  a  clear 
written  description  of  the  n!irpo.se(s)  to 
which  the  property  will  be  put  and  the 
location  and  acreage  of  the  area  covere<l 
by  each  purpos«'(s)  including  a 
declaration  of  entity  that  it  will  accept 
the  placement,  by  the  RTC,  of  an 
easement  or  deed  restriction  on  the 
property  consistent  with  its  intended 
conservation  use(s)  as  stated  in  its 
notice  of  serious  interest. 

5.  Authorized  Representative  (Name/ 
Address/Telephone/Fax). 

List  of  Subjects 

Environmental  protection. 
I)ated:  Jun*?  2, 1094. 


Rcsoiution  Trust  Corporation. 
William  J.  Tricarico, 

Assistant  Secrt^ory. 

[FR  Do*:.  04-13045  Filed  6-8-94;  8:45  atnj 

BU.U^tC  CODE  67t4-01-M 


Coastal  Barrier  Improvement  Act; 
Propeity  Availability;  Reserve 
Residential,  St.  John  the  Baptist 
Parish,  LA;  Airline  Industrial  North,  St. 
John  the  Baptist  Parish,  LA 

AGENCY:  Resolution  Tnist  Corponjtion. 
ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given  that 
the  properties  known  as  Reserve 
Residential  and  Airline  Industrial 
North,  located  in  Reserve,  St.  John  the 
Baptist  Parish,  Louisiana,  are  affe4;to«l  by 
.Section  10  of  the  Coastal  Barrier 
Improvement  Act  of  1990  as  specified 
below. 

DATES:  Written  notices  of  simous 
interest  to  purchase  or  effect  other 
transfer  of  all  or  any  portion  of  these 
properties  may  be  mailed  or  faxe«l  to  the 
RTC  until  September  7, 1994. 
ADDRESSES:  Qipies  of  detailed 
<iescriptions  of  these  pnjperties, 
including  maps,  can  be  obtained  from  or 
are  available  for  inspection  by 
contacting  the  following  person:  Mr.  V. 
Jackson  Carney,  III,  Resolution  Trust 
Corporation,  c/o  Landmark  Land 
Companies,  2500  Landmark  Drive, 
LaPlace,  I-A  70068,  (504)  46tJ-7469;  Fax 
(504)651-6057. 

SUPPLEMENTARY  INFORMATION:  The 
Reserve  Residential  property  is  Ioi:;«!>h1 
in  the  northwest  portion  of  the 
intersection  of  Airline  Highway  (U.S. 
Hwy  6J)  and  the  Codshalk  Canal  in 
Reserve.  Louisiana.  The  site  is  subject  to 
the  .State's  Coastal  Zone  Management 
Program,  it  has  recreational  value,  and 
is  adjacent  to  St.  John  the  Baptist  City 
Park.  The  Reserve  Residential  projx;rty 
consists  of  approximstely  227.4  acres  of 
undeveloped  land.  The  site  is  bmmded 
to  the  north  by  vacant  land,  to  the  west 
by  .St.  John  the  Baptist  Parish  Airport, 
and  to  the  south  by  Airline  Highway. 

The  Airline  Industrial  North  property 
is  also  located  in  the  northwest  portion 
of  the  inters«M;tion  of  Airline  Highway 
(U.S.  Hwy  61)  and  the  Codshalk  (imal 
in  Reservi;,  Louisiana.  The  site  is  subject 
to  the  State's  Coastal  Zone  Management 
Program,  it  has  recreational  value,  and 
is  adjacent  to  St.  John  the  Baptist  City 
Park.  The  Airline  Industrial  North 
property  consi.sts  of  approximately 
122.37  acres  of  undeveloped  land.  The 
site  is  bounded  to  the  north  by  St.  John 
the  Bapti.st  Parish  Airport,  to  the  east  by 
vacant  land,  to  the  we.st  by  Terra  Haute 


pkmtation.  and  to  tlie  south  by  Airline 
Highway.  These  properties  are  covered 
pruperlies  within  the  meaning  of 
i^ction  10  of  the  Coast  d  Barrier 
hnpiovcimonf  Act  of  IQao,  Public  L-.w 
in',-^,^;i(12USC.  1441a-.U 
^  Wriur.n  noiicn  cf  Sfniou^  in(<.:u-:t  in 
tiic  c'.:.-clia.':o  or  olhor  frai.vir.^r  of :,!!  r,r 
t-ny  rr,;-iio:.  of  thi.se  prr'p-:r»!.:s  nM'>.«  W 
receiver!  on  or  before  .';ept,:nibef  7. 
YiVA.  hy  the  Re.solutinn  Tru'! 
r;»rr.O'.;i;on  at  Ihc  .ipprn[.'r!:ir(:  :,d.'fi  '^;-. 
<.u\iA  iib.').r:. 

Tlio, ';  fnitili-->s  C'.-jjibln  to  rniiirnit 
v/rittt-n  nu!ic::s  of  .S'-'rinuo  int'-.-rcst  are. 

1 .  Ar,;;ncif;5  or  entitif^  <.hf  ihe  f>d;«rf  i 
f.fivurn'.uont; 

2.  Ayi-'iicies  or  cniiiii:s  i.r,Si;.h.  or  [ci  A 
f'.'svermnuni;  and 

3.  "Quhlifiod  oig  :iiizali;i'is"  pufsujint 
tn  Koctioa  170ih)(3)  of  the;  Inltrual 
Roveniit-'  Code  of  Ut8*}  (2G  U  S  C 
170fh)(3)). 

Written  notices  of  serious  interest 
tiiust  bo  submitted  in  the  foUowirtg 

form: 

Notice  of  Serious  Interest 

KL":  (ins»;rt  name  of  property! 

f  (Hlcral  Register  Pubfication  Dat*;: 

|l:is(!rf  FtHiera!  Kygistf  r  pulilifuticn  ili«t<-| 

1.  Entity  name. 

2.  Declaration  of  cligiiijlity  to  submit 
Notice  under  criteria  set  forth  in  the 
C:oastal  Barrier  bnprovt.'me.'it  Act  of 
1M90.  P.L.  101-50!,  section  10fb!(2)  (i2 
U.S.C.  I441a-3(b)(2)).  incliuiing.  for 
rjualified  organi?:atinns.  a  deter;n:nntj».(i 
loiter  from  the  UiiiK  d  States  Internal 
Revenue  Service  regardiui;  the 
(>rganizati(  n's  status  utKicr  s»-':tioi; 
l'.OI(c)(:i)  or  the  U.S.  InttTn::!  ftevenue 
Code  ('it;  U.S.C.  170(h))(3i) 

3.  Brief  descrlpl  ion  of  pKipocd  (trnis 
fil  piirchc'.se  or  other  offer  for  ;•!!  or  ativ 
(!ortif>n  of  the  propirrf  y  [v  r;.,  price, 
iturthod  (if  iin-3ncing.  exr  ;.'»-d  ci(.  wn^ 
d-iie,  etc.). 

4.  Declaration  of  e.riiitv  tlcit  i'  t:;ttM<!s 
f.d  u.<e  the  property  fur  wildlife  refugt  , 
sanctuary,  open  space,  recreational, 
historical.  (  ultural,  or  nutijral  rcs«juf«:»- 
cor.servatinn  purposes  (12  U.S.C, 

i  44  !a-3(b)(4)).  as  provided  ir;  a  clear 
v.^ritteti  description  cf  tlie  purposefs)  to 
which  the  property  will  be  put  and  the 
(ocition  and  acreage  of  the  .,rea  (.overetl 
liy  e;ich  purpose(s)  including  a 
d(r(  laraticjn  of  entity,  that  it  will  dj.cepJ 
the  placement,  by  the  RTC,  of  an 
easeiinmt  or  deed  restriction  on  the 
property  consistent  with  its  intended 
cot'.stsrvation  usc(s)  as  slaltHl  in  its 
notice  of  serious  interest. 

r..  Authorized  Representative  (.Name' 
A(ldrf;s.s/TeIephone.'Fax) 


List  of  Subjects 

F^nvirunrue.ital  protection. 

l.);il(-d;  Iiinft  2,  1094. 
Kescilution  Trust  C:or])or?ti'>n. 
tVifJian;  |.  rricaricn, 
Ar.sr.,!vnlS..cnl,T.y. 

ff  R  M(,<..  C!{.-i:i<K'.  V\\vx\  C  -8-«4;  li  •»-,  va] 
e:l  tJKii  COLE  f.-.  14.C1-M 


S£CiiP^rrjes  Ar],o  cxr^-sANGE 

f.«.;-!erse  Ur>.  J4-3414«;  File  No.  SZ-ie-g-?! 
EDG.'\R  Rsvisitf 

/"-CENCY:  Se-jiiritie-.  and  E.xchnnge 

r^ofiiffii.^sicyi;. 

AC  nON.-  Requ',;;:t  for  oc'tr.mcnts. 

SUMMARY:  Tbe  .Secirities  and  Exchnnge 
Ci.intnissio.i  ("Coinmir.sion")  is 
recjuefiting  publir:  comment  on  tli.- 
pfrrforrucuice  of  the  oper<-<tional 
Electronic  Data  Cafhering,  Analvjis.  and 
Keti  iovai  (CDGAR)  system.  Responses 
will  be  used  ia  the  evaluation  of 
KfX'iAR's  readiness  for  and  acceplabihtv 
in  .support  of  mandated  EDG.^R  filing 
for  alt  dociestic  registrants. 
DATES:  Cr>rtunei:ts  should  be  received  on 
or  before  faly  11.  1994. 
AOORESSER:  CoiMtnents  should  be 
s'ibxriified  in  t.'-iplicate  to  Jonathan  C 
K.it/..  Secrtrtary.  .Securities  and  Exchange 
V.v.mn'if:<t')vi.  410  Fifth  Street  NW.. 
W;4shi.ij';on.  DC  20.%40.  Ail  comment 
brtter,  should  rpf«!r  to  File  No.  S7-1H- 
94  All  coniaieals  received  will  be 
rc'.iiicible  for  pubKc  inspection  and 
copyuij;  in  the  f:o.'nmis.sion's  Public 
Kef(!r(:ru:f  f<ooni,  450  I  iflh  .Street  NW  . 
W.ii^liiugtf.u  [k: i;o:-4'i. 

FOR  POfiTHEn  ISFORVATION  CONTACT: 
I».!vk!  T  f  :oi(!:ih3.'cr.  Director,  at  (2021 
94-'-fi;'.»n  '  •!';.*  of  I'l.inning. 
Adinoui^.i,(".(.(i  and  .Security.  Securities 
aad  l.\i.'uiii;;!'  CoHiinission.  450  Fifth 
Sro^r-t  N\V  .  W.isliington.  DC!  20:14'i 
SUPP,EMENTARy  iN.cORMATiON:  Tlu- 
i;it-i;t.(n;i(.  [liu.:  Ciathi  ring,  .-\nalvsi'.,  a;u! 
Kefciftv;.[  (EOf -AK)  system  is  an 
inh.riiu:fuiti  systfrn  developed  bv  the 
S«x.nrilie.s  a(ul  Exchange  Commission 
(SEC!)  to  automate  the  filing,  processing, 
a:i(l  <!issen;ii<.ation  of  more  thaji  1 1 
nullion  pages  of  registration  statement-, 
aad  uppiications  received  by  the  SEC 
e.iC-h  year.  Ijrgim  in  January  19fi9.  and 
impiecK-v.fed  for  operational  use  in  July 
1'i'>i.  the  operational  FDCAR  system 
will  lilrifuately  rt^ceive  submissions 
tVon*  over  I.'i.OdO  companies  that  an- 
n^gistc-ed  with  the  SLC. 

Currently,  some  3,400  companies  file 
leports  electronically  through  FDGAR. 
Hasffl  on  KOfilemeutation  and  o;)eratio<> 


to  date,  the  Commission  is  now 
conlomplating  expansion  of  EDGAR 
beyond  thi;.  initial  group  of  mandated 
filers,  to  include  all  domestic  registrants 
rs  well  as  moi,t  third  party  Clings  with 
respwt  to  those  registrant;,.  To  this  end. 
pul;!(i:  comment  is  souglil  on  tlio 
peiformance  an'.?  success  of  the 
OjK Mvr,i:inal  Lf.-C.AR  system  to  date. 

Kr:spf>pdent<:  are  asKra  to,  as 
.  '•/••'^•''ble: 

-  itii.ntify  li.e  j.'..-oii[:  thoy  b.>.  :(«pr»'';.-iii; 

!•<  ;;ii;lrtf/rt.  liiv:;;tfi:ciit  cut;  any,  tl.ird- 

e-c-sv  fil'T.  fiiir.;;  n;i-.;i)t.  t.raini'.igLgort. 

su(  (jiiclury  mat k(:!..r  (HiK.s.'riiinaior/siTv  ir  ,• 

iju-sraa).  ot  the  public: 
--t.i-iit^fy  liie  ycjif  Ihcy  Rr.':l  l>»^j;in  usiiig 

f'MCi'iK  (Pi!.)t  or  O|«!raiion;<l  system!; 
— K'-tiriale  the  number  of  lest  hljngs  they 

have  .--libni'ttcii  vj.n  MOGAR  .slnni  il  went 

opttratidiial  on  (iiiy  7  5,  m'J2;  .ind 
-tlstimato  tl;i;  nur:-!Lier  of  live  riliiis»s  ihey 

h:\u:  ■.ul.fiiitted  via  r^r)G.\R  since  it  went 

o;M;iaiioiial  on  July  15, 1992 

RispoucUmts  are  as!  ed  to  comment  on 
Llvr,AR  perfonnance  in  the  following 

arf^as: 

— I::'.cgrily  (.!.g.,  are  filings  processed 

t  u.'.'-of  tlyY.  are  fees  calculalud  co.T«(.tiy?. 

ilo^s  I'tt;  ciirit!;:;!  of  dissemuiiiird  filiiig.s 

Kii;;il  ivi,;it  was  siibmiltcti?); 
— K<;i.ii.ility  (e.g..  iivnilahility  of  [■:[)r:AK. 

(  j)riipii,S(Tvi:  .iiid  ciiss«mioation  sy<.!(!nisl; 
-  KesiiOi)sivf,iM-<!s  (f;  g..  sptjed  of  filing. 

Mi(e(.lH!ue,  nolincation  and  queries). 
— St.iliilil  V  ft.  K  .  lack  of  intf  rrupiions  or 

i!li;;.j.(;s); 
-vSit uriiy  (e.g..  safeguards  against 

iiuij>|iiopri;itc  acets.';.  u.sc  or  aifHlifiiation 

(.fcl;)::i!; 
--f.;.p,ii:ity  (i-.i..,  adcquaty  of  phone  linc> 

s;orvi^f.nid  proce.s.sieg()owor);  .and 
— t>sii!ility  [i-.p...  «;i-ve-ofu';p  ,-'nd  (is(t- 

triciidliiifss). 

!\e>po[idi;nts  are  also  asked  :  > 

-auiHiU  .uiy  n/.-is/in  why  th:?  SL( .  should 
nr>i  arlojit  a  rule  requi.-jng  mant!.:!ed 
'.IK.'AU  filing  by  all  domestic  ri>;istranls 
(.li  i;cll  ;is  third  parlits  makiMR  fiii^i^s  \\itti 
re  .(>i'i.l  tfi  lln«.o  rcgistrarts) 

1  bird-party  filers  are  encouraged  to 
idso  c.!ii;.!ient  on  the  experiem:e  <»f 
btMiiga  lhinl-(iarty  filer. 

Ailhodgfi  participation  is  voluntary, 
lespouses  are  encouraged  to  ensurr-  thr 
v.tlid  assessment  of  EDGAR 
perfor.'u.aice  and  culpabilities 

lJ.t!ed:/un«!2.1'|fl4. 
londthan  ('..  Kat/. 

Sfi-'.tar\' 

IFK  iu,i.  '44-r:i«»f.,l  FiU-d  ti-8-94:  8  4'-i  ami 
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Seif-Regutatory  Organizations;  Notice 
of  Filing  and  Immediate  Eft  jctiveness 
of  Proposed  Rule  Change  ky  the 
Chicago  Stock  Exchange,  I  ic,  to 
Establish  a  Policy  Relating  to  the 
Automatic  Execution  Fearv^'e  of  the 
Midwest  Automated  Execu'  ion  System 
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)  of  the 

34 
notice  is 
.  1904. the 
.  ("CHX"  or 
crurities 

e  proposed 
oms  I,  II 
ave  been 


late  ry 


luni!  3.  1944. 

Pursuant  to  section  19(b)( 
Securities  Exchange  Act  of 
(■•Act").  15U.S.C.  78s(b){l) 
hereby  given  that  on  May  3 
Chicago  Stock  Exchange,  In( 
"Exchange")  filed  with  the 
and  Exchange  Commission 
("Commission"  or  "SEC ')  t! 
rule  change  as  described  in 
and  III  below,  which  Ifems  1 
prepared  by  the  self-rogii 
organization.  The  Commissi 
publishing  this  notice  to  sol 
comments  on  the  proposed 
from  interested  persons. 

I.  Self-Regulatory  Organization 
Statement  of  the  Terms  of  Sf  bst 
the  Proposed  Rule  Change 

The  CHX  has  published  to  members  a 
policy  relating  to  the  automs  tic 
execution  feature  of  the  Mid  />' 
Automated  Execution  ("MAfi 
which,  inter  alia,  automates 
Exchange's  Guaranteed  Exefiit 
Svstem  ("BEST  System")  pu[s 
Article  XX,  Rule  37  of  the 
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C")  System 
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suant  to 
Rules.' 
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'The  policy,  which  was  incliidp(i 
Members  dated  May  31,  1994,  stales, 
bnginning  with  'he  cpenint?  on  April 
specialists  have  had  the  abihiy  to  sw 
terminals  off  dulomalic  execuiion  .:! 
posts.  This  new  functionality  is  tjpini 
lo  allow  specialists  to  timeJy  switch  ' 
execution  mode  when  a  cerldin  anal; 
broadcast  nn  cable  T.V..  if  m.irK.tt  ( ;), 
particui.-)!  ^:ock  ivarrant  it.  SpcciallKl 
sxvilch  to  manual  mode  only  whe:'  ul 
necessary  and  are  required  to  return 
automatic  execution  fu.-ictiunolity  in 
when  the  primary  market  quot'-s  .ici: 
market  conditions.  A  specialist  cann 
nwnual  mode,  under  this  pamRrsph, 
10  ini.'iules  without  securing  the  pi; 
(2)  floor  officials. 

In  all  other  instances,  when  a  s|irr 
it  is  necessary  to  be  in  a  manu.nl  exuf 
ho  or  she  must  always  setk  the  perm 
(2)  floor  officials  before  switcliing  lo 
new  functionality  cannot  be  used  me 
a  volaliic  market,  but  shall  only  be  pi 
the  primary  market  quotes  arc  in.iit  .i 
market  conditions.  For  example,  this 
functiun.i!ity  might  b«  used  if  it  beca 
thjt  the  NYSE  invoked  its  unusual  ii 


conditions  rule  (pursuant  to  Sf.C.  Rul' 
Floor  officials  must  be  satisfied  tlwi 
which  permit  putting  an  issue  on  ma 
pre>en'.  b»-i"ore  granting  a  spe».idlisf  s  i 
switch  lo  the  manual  mode  and  shall 
condtJions  which  formed  the  basis  fo 
rii!i.ision  to  ensure  that  specialists' 
3uto-exi;culion  fiwture  when  such  ».o 
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II.  Self-Regu!atcry  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
Sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

I.  Purpose 

The  M/VX  System  automates  the 
requirements  of  Rule  37  of  Article  XX 
(the  BEST  System)  which  guarantees 
executions  at  the  best  market  up  to  a 
certain  size  for  agency  orders. 
Numbered  paragraph  7  under  Rule  37  2 
allows  Specialists  and  floor  brokers  to 
seek  relief  from  the  requirements  of  the 
BEST  System  in  unusual  trading 
situations.  For  example,  on  January  26, 
1994,  the  Exchange  filed  SR-CHX-94-2 
which  set  forth  a  temporary  policy  that 
dealt  with  one  type  of  unusual  trading 
situation.  That  policy  expired  on  April 
9. 1994. J 

The  purpose  of  this  rule  filing  is  to 
publish  to  members  a  new  policy  that 
describes  procedures  to  be  followed  in 
the  event  that  unusual  trading  situations 
arise  in  the  future  which  might  require 
relief  from  the  aiiiomatic  execution 


longer  present.  .Specialists  also  havi-  'he 
respoiisibiiily.  and  are  required,  tn  ininiediatcly 
reinstate  M.^X's  automatic  executioi;  functionality 
wlien  the  prinwry  mark'l  cjuotes  accurdlcly  reflect 
m.irket  mndilioiis. 

Spocialists  a.-e  reminded  that  when  operating  in 
the  mar.u.TJ  modo  they  still  have-the  responsibility 
to  fill  cusiomor  orders  iiccording  to  CHX  rules — 
inclui'iing  the  BEST  Rule.  All  pricing  executions 
will  be  rnviewnd  for  accuracy. 

The  Exchange  and  the  Committee  on  Floor 
Proctilure  anticipate  that  this  CHpabiliiy  will  only 
be  utilized  on  an  infrrquenl  basis  and  only  in 
unusual  circumst.inres. 

2  CHX  Rule  37,  P.nr.'grapl;  7  stales  that  in  unusual 
trading  situations,  a  specia!i.st  or  floor  broker  m.iy 
si>ek  relief  from  tlio  requiremcms  of  Rule  37, 
Par.igraphs  1  through  6  from  two  membors  of  the 
Comniiliee  on  Floor  PrcKxriiire  or  a  designated 
member  of  the  Exch.ingc  staff  who  would  h.tvn 
autiiorit)  to  set  execution  prices. 

'The  temporary  policy  in  File  No.  SR-CMX-94- 
2  was  amended  by  the  Lxr.haiige  to  provide  for  a 
"sunset"  provision  whereby  the  effectiveness  of  the 
policy  would  terminate  on  April  9,  1994.  See  letter 
from  J.  Craig  Ij)ng.  Foley  &  Lardner.  to  Louis  A. 
Riindazzo.  Attorney.  Office  of  Derivative  and 
Exchange  Oversight,  SEC,  dated  February  2,  1994. 


feature  of  MAX  in  a  particular  sto<;k.'»  In 
the  event  tliat  the  automatic  execution 
feature  is  switched  to  the  manual  mode, 
the  Exchange  will  disseminate  this  fact 
to  MAX  terminals  as  an  administrative 
message,  if  time  permits. 

2.  Statutory  Basis 

The  proposed  rule  change  is 
consistent  with  section  6(b)(5)  of  the  Act 
in  that  it  is  designed  to  promote  jtist  and 
equitable  principles  of  trade,  to  remove 
impediments  and  to  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system,  and,  in 
general,  to  protect  investors  and  the 
public  intcre-^t. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition, 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  tl\e 
Proposed  Rule  Change  Received  from 
Members,  Participants  or  Others 

The  proposed  rule  change  has  been 
endorsed  by  the  Exchange's  Floor 
Procedures  Committee. 

III.  Date  of  EfTectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  constitutes 
a  stated  policy,  practice  or 
interpretation  with  respect  to  the 
meaning,  administration  or  enforcement 
of  an  existing  rule  of  the  Exchange  and 
therefore  has  become  effective  pursuant 
to  section  19(b)(3)(A)  of  the  Act  and 
subparagraph  (e)  of  Rule  19h-4 
thereunder.  At  any  time  within  60  days 
of  the  filing  of  such  proposed  rule 
change,  the  Commission  may  summarily 
abrogate  such  rule  change  if  it  appears 
to  tlie  Commi.ssion  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  maki.ig  written  submissions 
should  file  six  copies  thereof  with  tlie 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street  NW., 
Washington.  DC  20549.  Copies  of  th(; 


■"The  Coin:nission  notes  that  Ihc  poli-y  does  not 
jwriiiil  specialists  to  switch  to  manual  exectiilon 
mode  merely  beciiuse  a  certain  analyst's  report  is 
broadcast  on  cable  television.  TheComm^s.'ion 
would  Ijc  concerned  if  the  MAX  terminals  were 
switched  off  automatic  execution  in  the  absence  of 
market  i»r.ditions  that  re5ultcd  in  inarcurstc 
primary  ni.irket  qi.otes. 


submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  fro.m  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Room,  450  Fifth  Street  NW., 
Washington,  DC  20549.  Copies  of  the 
filing  wjll  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  CHX.  All  submissions 
should  refer  to  File  No.  SR-CHX-94-14 
and  should  be  submitted  bv  )une  30, 
1994. 

For  the  Commission,  by  the  Division  of 
.Market  Regulation,  pursuant  to  delegated 
authority. 

Margaret  H.  McFarland, 
Dppuly  Secretary: 

|FR  Doc.  94-14030  Filed  6-8-04;  8:45  ami 
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Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposal  Rule  Change  by 
National  Association  of  Securities 
Dealers,  Inc.,  Relating  to  Application 
for  Memljership  in  the  Association 

June  3.  1994. 

Pursuant  to  section  19(bl(l)  of  the 
Securities  E.xchange  Act  of  1934 
(  'Act"),'  notice  is  hereby  given  that  on 
May  4,  1994.  the  National  Association  of 
Securities  Dealers,  Inc.  ("NASD"  or 
"Association")  filed  with  the  Securities 
and  Exchange  Commission  ("SEC"  or 
"Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II.  and 
III  below,  which  Hems  have  been 
prepared  by  the  N.XSD.^  The 
Commission  is  publishing  this  notice  to 


'  IS  U.S.C.  78s;b)(l)  (1988) 

■^  The  NA.SD  am.ended  'he  prop.ised  rule  change 
once  subsequent  to  its  original  fding  on  N^arch  1 1 . 
1994.  This  amendment  changes  the  requirement 
that  ?.r.  applicsn!  for  membership  in  the  NASU 
SMbrnit  a  copy  of  its  'current  submission  to  the 
Securities  and  Exchange  Commission  pursuant  to 
Riile  lSbl-2ic|  under  the  Securities  Exchange  Act 
ol  1934"  to  require  that  the  applicant  .submit  "For.-;-. 
BD  Tiled  with  the  Central  Regist.-ation  Depository  " 
This  amendment  is  technical  in  nature  in  that  it 
corrects  a  deficiency  that  arose  out  of  the  1992 
a.7iendmenls  to  the  broker-dealer  registration 
[.roccss  which  deleted  Rule  15bl-2(c)  and  requires 
that  Form  BD  be  submitted  to  the  NASD.  .See 
Securities  Exchange  Act  Release  No.  3166f)  (Dec. 
26.  199i|.  58  FR  1 1  (fan.  4.  1993)  (adoption  of  rule 
amendments  to  broker-dealer  registration  and 
ie[X)rtiiig  reqyirements). 


solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  NASD  is  proposing  to  amend 
sections  1(b)  and  1(c)  to  Article  III  of  the 
NASD  By-Laws  and  Schedule  C  to  the 
By-Laws  to  modify  the  process  by  which 
an  applicant  applies  for  membership  in 
the  Association.  Below  is  the  text  of  the 
proposed  rule  change.  Proposed  new 
language  is  italicized  and  deleted 
language  is  bracketed. 

By-Laws  Article  III  Membership 

Application  for  Membership 

Sec  1.  (a)  Application  for  membership 
in  the  Corporation,  properly  signed  by 
the  applicant,  shall  be  made  to  the 
Corporation,  on  the  form  to  be 
prescribed  by  the  Corporation,  and  shall 
contain- 

(1)  An  acceptance  of  and  an 
agreement  to  abide  by.  comply  with, 
and  adhere  to,  all  the  provisions, 
conditions,  and  covenants  of  the 
Certificate  of  Incorporation,  the  By- 
Laws,  the  rules  and  regulations  of  the 
Corporation  as  they  are  or  may  from 
time  to  time  be  adopted,  changed  or 
amended,  and  all  rulings,  orders, 
directions  and  decisions  of,  and 
sanctions  imposed  by,  the  Board  of 
Governors  or  any  duly  authorized 
committee,  the  provisions  of  the  federal 
securities  laws,  including  the  rules  and 
regulations  adopted  thereunder, 
including  the  rules  of  die  Municipal 
Securities  Rulemaking  Board  and  the 
Treasury  Department,  provided, 
however,  that  such  an  agreement  shall 
not  be  construed  as  a  waiver  by  the 
applicant  of  any  right  to  appeal  as 
provided  in  the  Act; 

(2J  An  ag^^!••ment  to  pay  such  dues, 
assessments,  and  other  charges  in  the 
manner  and  amount  as  shall  from  time 
to  time  be  fixed  by  the  Board  of 
Governors  pursuant  to  these  By-Laws; 

(3)  An  agreement  that  neither  the 
Corporation,  nor  any  officer  or 
employee  thereof,  nor  any  member  of 
the  Board  of  Governors  or  of  any  district 
or  other  committee,  shall  be  liable, 
except  for  willful  malfeasance,  to  the 
applicant  or  to  any  member  of  the 
Corporation  or  to  any  other  person,  for 
any  action  taken  by  such  officer  or 
member  of  the  Board  of  Governors  or  of 
any  district  or  other  committee,  in  his 
official  capacity,  or  by  any  employee  of 
the  Corporation  while  acting  within  the 
scope  of  his  employment  or  under 
instruction  of  any  officer,  board,  or 
committee  of  the  Corporation,  in 
connection  with  the  adminisU-ation  or 


enforcement  of  any  of  the  provisions  of 
the  rules  of  the  Corporation  as  they  are 
or  may  from  time  to  time  be  adopted,  or 
amended,  or  any  ruling,  order,  directive, 
decision  of,  or  penalty  imposed  by,  the 
Board  of  Governors  or  anv  duly 
authorized  committee,  the  provisions  of 
the  federal  securities  laws,  including  the 
rules  and  regulations  adopted 
thereunder,  including  the  rules  of  the 
Municipal  Securities  Rulemaking  Board 
and  the  Treasury  Department;  and 

(4)  Such  other  reasonable  information 
with  respect  to  the  applicant  as  the 
Board  of  Governors  may  require. 

(b)  Any  application  received  by  the 
Corporation  shall  be  referred  to  the 
District  Committee  of  the  [djDistrict  in 
which  the  applicant  has  his  principal 
place  of  business,  and  if  [a  majority  of 
the  members  of)  such  District 
Committee  or  a  Subcommittee 
designated  by  such  District  Committee 
determines  that  the  applicant  has 
satisfied  all  of  the  admission 
requirements  of  the  (By-Laws) 
Corporation,  it  shall  {recommend  the 
applicant's  admission  to  the 
membership  and  promptly  notify  the 
Secretary  of  the  Corporation  of  such 
recommendation]  promptly  notify  the 
Association's  Membership  Department 
of  its  determination. 

(c)  If  (a  majority  of  the  members  of] 
such  District  Committee  or  a 
Subcommittee  designated  by  such 
District  Committee  determines  that  the 
applicant  fails  fo  satisfy  all  of  the 
admission  requirements  of  the  (By- 
Laws)  Corporation,  it  shall  promptly 
notify  the  [Secretary  of  the  Corporation 
who  shall  thereafter  take  appropriate 
action  as  of  the  date  when  posted  fo  the 
membership  roll)  Association's 
Membership  Department  of  its 
determination. 

(d)  Each  member  shall  ensurt  that  this 
membership  application  with  the 
Corporation  is  kept  current  at  all  times 
by  supplementary  amendments  to  the 
original  application 

*        «        •         •         . 

Schedule  C 


Part  I— Applications  For  Membership 

(U  Pre-Membership  Intcnirns 

(a)  An  applicant  for  membership  in 
the  Corpor.ition  shall  furnish  to  the 
District  Office  staff  for  the  District  in 
which  it  has  or  intends  to  have  its 
principal  place  of  business: 

(1)  A  copy  of  its  [current  submission 
to  the  Securities  and  E.xchange 
Commission  pursuant  to  Rule  15bl-2(c) 
under  the  Securities  E.xchange  Act  of 
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1934)  Form  BD  filed  vvi 
Registration  Depository 

(2)  Its  most  recent  tri 
balance  sheet,  support) 
computation  of  new  ci 

(3)  A  copy  of  its  uri 
procedures; 

(4)  A  list  ofdlloffic 
general  partners,  emplo 
persons  who  will  be 
at  the  time  of  admission 

(5)  A  description  of  b 
in  which  it  intends  to 

(6)  Such  other  releva 
and  documents  as  may 
the  District  Office  staff 

Unless  otherwise 
SubcommittPe  designa 
[cjCommittee,  an  appli 
respond  or  a  materially 
response  to  a  request  foi 
the  District  Office  staff 
days  of  the  request  shall 
termination  of  that  appi 
(b)  Before  an  applican 
admitted  to  membershi 
Corporation,  and  within 
period  of  time  after  rece 
foregoing  information 
Office  staff  shaU  schedu 
membership  interview  a 
responsible  personnel  o 
as  determined  by  the 
staff,  shall  personally  a 
District  Office.  At  such 
applicant  shall  demonst 
accordance  with  the 
section  (l)(c)  hereof,  the 
appropriateness  of  its  ad 
membership  in  the  Cnrpi  i 
conduct  the  type  of  busi 
in  the  manner  specified 
submission.  Unless  othe 
determined  by  a  Subco. 
designated  by  the  Distri 
an  applicant  shall  have 
months.,  from  the  date  of 
made  in  accordance  wit 
above,  to  complete  the 
review  process.  Failure  t 
requirements  for  review 
Subcomntittee  designate 
(cjCommittee  by  that  dat 
the  ter.mination  of  that  a 

(c)  The  pre-membershi 
shall  address  the  applica 
plans  to  determine  their 
consistency  with  the  fed* 
laws  and  the  rules  of  the 
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its  arrangements  for  additional  capital 
should  a  business  need  arise; 

(2)  The  applicant's  proposed 
recordkeeping  system; 

(3)  The  applicant's  proposed  internal 
procedures,  including  compliance 
procedures; 

(4)  The  applicant's  familiarity  with 
applicable  NASD  rules  and  federal 
securities  laws; 

(5)  The  applicant's  capabilitv  to 
properly  conduct  the  type  of  business 
intended  in  view  of  the: 

A.  Number,  experience  and 
qualifications  of  the  persons  to  be 
associated  with  it  at  the  time  of  its 
admission  to  membership, 

B.  Its  planned  facilities. 

C.  Arrangements,  if  any,  with  banks, 
clearing  corporations  and  others,  to 
assist  it  in  the  conduct  of  its  securities 
business, 

D.  Supervisory  personnel,  methods 
and  procedures;  and 

(6)  Other  factors  relevant  to  the  scope 
and  operation  of  its  business. 

(d)  Within  thirty  (30)  days  after  the 
conclusion  of  such  pre-membership 
interview,  or  if  further  information  and/ 
or  documents  are  requested,  within 
thirty  (30)  days  of  the  receipt  of  such 
information  or  documents,  [the  District 
Office]  a  Subcommittee  designated  by 
the  District  Committee  shaH  consider 
the  application  and  shall  notify  the 
applicant  in  writing  whether  its 
application  has  been  granted,  denied,  or 
granted  subject  to  restrictions  on  its 
business  activities,  and  provide  the 
rationale  for  such  determination. 

(e)  In  all  cases  where  restrictions  are 
placed  on  its  business  activities,  the 
applicant  shall,  prior  to  approval  of 
membership,  execute  a  written 
agreement  with  the  Corporation 
agreeing  to  abide  by  the  restrictions 
specified  in  the  determ;r.sr-o;j  and 
agreeing  not  to  modify  its  Lt.biness 
activities  in  any  way  inconsistent  with 
such  agreement  without  first  notifying 
the  Corporation  and  receiving  its 
written  approval.  These  restrictions 
shall  remain  in  effect  and  are  binding  on 
the  applicant  and  all  successors  to  the 
ownership  or  control  of  the  applicant 
until  modified  pursuant  to  [paragraph] 
section  (3)  below. 

(2)  Procedures  for  Review  by  the 
District  Committee  and  the  Board  of 
Governors 

(a)  The  (District  Offices) 
Subcommittee's  determination  shall  be 
[reviewed]  subject  to  review  by  the 
relevant  District  Committee  upon 
request  made  by  the  applicant,  filed 
within  15  calendar  days  after  the  date 
(of  receipt]  of  the  notification.  Until 
completion  of  the  District  Committee  s 
review,  an  applicant  denied 


membership  shall  not  be  admitted  to 
membership,  and  an  applicant  admitted 
to  membership  subject  to  restrictions  on 
its  business  activities  may  engage  in 
business  consistent  with  such 
restrictions  only  after  it  has  executed 
the  agreement  required  by  (paragraph] 
section  (l)(e)  hereof. 

(b)  In  connection  with  review  by  the 
District  Committee,  the  applicant  shall 
have  the  right  to  appear  before  a  Hearing 
[sJSubcommittee  of  the  District 
Committee,  or  the  Hearing 
[slSubcommittee  may  require  such 
appearance.  The  applicant  may  present 
evidence  and  be  represented  by  counsel. 
The  Hearing  |s]Subcommittee  may 
request  additional  information  to  assist 

it  in  reaching  a  determination.  A  record 
shall  be  kept  of  the  proceedings.  X'o 
member  of  the  District  Committee  who 
served  as  a  member  of  the 
Subcommittee  designated  pursuant  to 
Section  1(d)  shall  participate  in  the 
determination  by  the  District 
Committee. 

(c)  The  District  Committee,  after 
consideration  of  the  record  before  it 
developed  by  the  Hearing  Subcommittee 
and  the  criteria  contained  in  section 
(l)(c),  above,  shall  within  a  reasonable 
time  after  the  close  of  the  record,  notify 
the  applicant  in  writing  that  its 
application  has  been  granted,  denied  or 
granted  subject  to  restrictions  on  its 
business  activities  and  provide  the 
rationale  for  such  determination.  The 
District  Committee's  determination  shall 
be  made  independent  of  the 
determination  of  the  [District  Office] 
Subcommittee  designated  by  the  District 
Committee  and  shall  not  be  limited 
thereby. 

(d)  The  District  Committees 
determination  shall  be  (reviewed) 
subject  to  review  by  the  (Board  of 
Governors]  National  Business  Conduct 
Committee  (,\BCC)  upon  request  made 
by  the  applicant, /;7ec/ within  15 
calendar  days  after  the  date  (of  receipt) 
of  the  notification.  The  [Board  of 
Governors]  NBCC  may  call  for  review 
any  District  Committee  determination 
within  forty-five  calendar  days  (of)  after 
the  date  of  the  notification.  During  the 
pendency  of  such  review,  an  applicant 
denied  membership  shall  not  be 
admitted  to  membership  and  an 
applicant  admitted  to  membership 
subject  to  restrictions  on  its  business 
activities  may  engage  in  business 
consistent  with  such  restrictions  only 
after  it  has  executed  the  agreement 
required  by  (paragraph]  section  {l)(e). 
above. 

(e)  In  connection  with  review  by  the 
[Board  of  Governors]  NBCC,  the 
applicant  shall  have  the  right  to  apperi-- 
before  a  [s] .Subcommittee  of  the  (Bof.rd 


of  Governorsi  NBCC.  or  the  NBCC 
|s|Subcommittee  may  require  such 
appearance.  The  applicant  may 
supplement  the  record  developed  before 
the  District  Committee  and  be 
represented  by  counsel.  The  NBCC 
[slSubcommittee  m.ay  request  additional 
information  to  assist  the  (Board  of 
Governorsi  NBCC  in  reaching  a 
(letermination.  A  record  shall  be  kept  of 
the  proceedings. 

(0  Unless  a  matter  is  called  for 
discretionary-  revie'.v  by  the  Board  of 
Governors  (Board)  pursuant  to  Section 
I2)(g).  [Tithe  (Board  of  Governors) 
i\'BCC.  after  consideration  of  the  record 
before  it  developed  by  the  NBCC 
Subcommittee,  and  the  criteria  stated  in 
Section  (l)(c).  above,  shall  within  a 
reasonable  period  of  time  after  close  of 
the  record  before  it.  notify  the  applicant 
in  writing  that  its  application  has  been 
granted,  denied  or  granted  subject  to 
restrictions  on  its  business  activities, 
provide  the  rationale  for  such 
determination,  and  shall  constitute  final 
action  for  the  NASD  for  purposes  of 
section  (2)(b)  below.  The  [Board  of 
Governors'!  NBCCs  determination  shall 
be  made  independent  of  the 
determinations  of  the  (District  Office) 
Subcommittee  designated  by  the  District 
Committee  and  District  Committee,  and 
shall  not  be  limited  thereby.  In  the  event 
of  discretionary  review  by  the  Board  of 
Governors,  the  decision  of  the  Board 
shall  constitute  final  action  of  the  NASD 
for  the  purposes  of  section  (21(h)  beloiv 
and  the  applicant  shall  be  promptly 
notified  in  writing  that  its  application 
has  been  granted,  denied  or  granted 
subject  to  restrictions  in  its  business 
activities,  and  shall  be  provided  the 
rationale  for  such  determination. 

(g)  Determinations  of  the  NBCC  may 
be  reviewed  by  the  Board  of  Governors 
solely  on  the  request  of  one  or  more 
Governors.  Such  review,  which  may  be 
undertaken  solely  at  the  discretion  of 
the  Board,  shall  be  in  accordance  with 
resolutions  of  the  Board  governing  the 
review  of  NBCC  determinations.  In 
reviewing  any  NBCC  determination  of 
an  application  for  membership,  the 
Board  may  affirm,  reverse  of  modify  anv 
decision  to  accept,  deny  or  accept 
subject  to  restrictions,  an  applicant. 
Discretionary  review  by  the  Board  shall 
operate  as  a  stay  of  any  action  or  denial 
by  the  Subcommittee  designated  by  the 
District  Committee  and  any 
detennination  by  the  NBCC.  until  a 
decision  is  rendered  by  the  Board. 

((g))  (hjThe  applicant  may  apply  for 
review  of  the  NBCCs  or  the  Board  of 
Governors'  determination  to  the 
Securities  and  Exchange  Commission  in 
accordance  with  Section  19  of  the 
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Securities  Exchange  Act  of  1934.  as* 
amended. 

[(h))  (i)  In  any  case  where  restrictions 
have  been  placed  upon  its  business 
activities  by  the  Board  of  Governors. 
NBCC.  (or)  a  District  Committee,  or  a 
Subcommittee  designated  by  a  District 
Committee,  the  applicant  shall,  prior  to 
approval  of  membership,  execute  the 
agreement  required  by  paragraph  (l)(e). 
above. 

(3)  Removal  of  Restrictions  Imposed 

(a)  Upon  written  request  by  the 
member,  any  restrictions  on  the 
business  activities  of  a  member  shall  be 
reviewed  and  may  be  removed  or 
modified  by  a  Subcommittee  designated 
by  the  District  Committee  for  the  District 
in  which  the  member  currently  has  its 
principal  place  of  business,  when,  in  the 
(District  Committee's)  Subcommittee's 
judgement,  the  member  has 
demonstrated  that  such  action  is 
appropriate  in  light  of  the  criteria 
contained  in  section  (l){c).  above.  In 
doing  so,  the  District  Committee  shall 
consider  the  circumstances  which  gave 
rise  to  the  imposition  of  the  restrictions, 
the  operations  of  the  member  since  the 
imposition  of  the  restrictions  and  any 
new  evidence  submitted  in  connection 
with  the  member's  request. 

(b)  Any  modification  of  restrictions 
shall  be  subject  to  review  by  the  District 
Committee  and  the  NBCC  or  the  Board 
of  Governors  and  the  SEC  pursuant  to 
the  procedures  provided  in  Section  (2), 
above.  A  refusal  by  a  Subcommittee 
designated  by  a  District  Committee  to 
remove  or  modify  any  restrictions  shall 
be  similarly  reviewed  but  only  upon 
(application)  request  of  the  member 
filed  with  the  (Board  of  Governors) 
District  Committee  that  is  filed  within 
ten  calendar  days  after  the  date  of 
notification  of  such  refusal. 

(c)  Should  the  restrictions  on  a 
member's  activity  be  modified,  the 
agreement  required  by  (paragraph) 
section  (l)(e),  above,  shall  be  modified 
accordingly. 

(4)  Changes  in  Ownership  or  Control  of 
E.xisting  Members 

Should  the  ownership  or  control  of  an 
existing  member  change,  the 
Corporation  may,  in  its  discretion, 
condition  continuance  in  membership 
in  the  Corporation  on  prompt 
compliance  with  the  pre-membership 
interview  procedures  contained  in  this 
part  I. 

(5)  Notification  to  the  District  Office  of 
Certain  Events 

Members  are  required  to  notif>'  in 
writing  the  Corporation's  District  Office 
for  the  District  in  which  the  member's 


main  office  is  located  no  later  than  ten 
(10)  business  days  after  any  of  the 
following  specified  events;  (1)  Any 
merger  of  the  member:  (2)  an  acquisition 
by  the  member;  (3)  an  acquisition  of  the 
member  or  substantially  all  of  its  assets; 
and  (4)  any  change  in  the  entity 
ownership  or  partnership  capital  of  the 
member  which  results  in  one  person  or 
entity  owning  50%  or  more  of  such 
equity  ownership  or  partnership  capital. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
NASD  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statem.enis 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  NASD  has 
prepared  summaries,  set  forth  in 
sections  (A).  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

By-Laws 

Sections  1(b)  and  1(c)  to  Article  HI  of 
the  NASD  By-Laws  currently  provide 
that  any  application  for  membership  in 
the  Association  shall  be  referred  to  the 
District  Committee  of  the  NASD  district 
in  which  the  applicant  has  its  principal 
place  of  business,  and  that  such  District 
Committee  shall  make  the 
determination  as  to  whether  the 
applicant  satisfies  or  fails  to  satisfy  all 
of  the  admission  requirements  of  the 
NASD  By-Laws.  However,  the 
provisions  governing  pre-membership 
interviews  in  Schedule  C  to  the  NASD 
By-Laws  currently  contemplate  a 
possible  three-step  process  under  which 
the  initial  determination  for  Association 
eligibility  is  made  by  District  Office  staff 
with  review,  if  appropriate,  bv  the 
District  Committee  upon  request  by  the 
applicant. 

Although  the  provisions  of  Schedule 
C  contemplate  review  of  applications  for 
membership  in  the  Association  by  the 
District  Office  staff  no  District,  in  fact, 
has  ever  made  such  a  determination  at 
a  staff  level.  Additionally,  such  action 
would  be  inconsistent  with  the 
governing  By-Law  provision  that 
requires  that  the  District  Committee 
shall  make  such  an  initial 
determination.  The  proposed  rule 
change,  therefore,  would  amend  the 
NASD  By-Laws  and  Schedule  C  to 
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Office,  which  will  be  reviewed  by  the 
District  Committee  upon  request  of  the 
applicant.  Subsection  2(a)  to  part  !  of 
Schedule  C  to  the  By-Laws  is  also 
proposed  to  be  amended  to  clarify  that 
the  applicants  request  for  review  must 
be  filed  within  15  calendar  days  after 
notification  of  the  Subcommittee's 
determination. 

Subsection  2(b)  to  part  I  of  Schedule 
C  to  the  By-Laws  is  proposed  to  be 
amended  to  clarify  that,  in  connection 
with  review  by  the  District  Committee, 
an  applicant  is  entitled  to  appear  before 
a  Hearing  Subcommittee  of  the  District 
Committee  and  that  no  member  of  the 
District  Committee  who  served  as  a 
member  of  the  Subcommittee  originally 
designated  to  review  Ihe  applicant's 
submission  and  no  member  of  the 
Hearing  Subcommittee  shall  participate 
in  the  determination  resulting  from  the 
District  Committee's  review. 

Subsection  2(c)  to  part  I  of  Schedule 
C  to  the  By-Laws  is  proposed  to  be 
amended  to  clarify  that  the  District 
Committee's  determination  of  the  record 
developed  before  it  shall  be  made 
independent  of  the  determination  of  the 
Subcommittee  designated  by  the  District 
Committee. 

Subsection  2(d)  to  part  1  of  Schedule 
C  to  the  By-Laws  is  proposed  to  be 
amended  to  clarify  that  the  District 
Committee's  determination  shall  be 
subject  to  review  by  the  National 
Business  Conduct  Committee  ("NBCC") 
upon  request  made  by  the  applicant 
filed  within  15  calendar  days  after  Ihe 
date  of  notification  to  the  applicant  by 
the  District  Committee  of  its 
determination. 

Subsection  2(e)  to  part  1  of  .Schedule 
C  to  the  By-Laws  is  proposed  to  be 
amended  to  clarify  that  in  connection 
with  review  by  the  NBCC,  the  applicant 
has  the  right  to  appear  before  a 
Subcommittee  of  the  NBCC. 

Subsection  2(f)  to  part  1  of  Schedule 
C  to  the  By-Laws  is  proposed  to  be 
amended  to  clarify  that  the-  NBCCs 
detennination  of  the  record  developed 
before  it  shall  be  made  independent  of 
the  determination  of  the  Subcommittee 
designated  by  the  District  Committee, 
and  shall  constitute  final  action  for  the 
NASD  for  purposes  of  Subsection  (2)(h) 
to  part  1  of  Schedule  C  to  the  By-Laws 
unless  caHed  for  discretionary  review  by 
the  Board  of  Governors.  Subsection  2(0 
to  part  I  of  Schedule  C  to  the  By-Law  s 
is  also  proposed  to  be  am.ended  to 
clarify  that  a  decision  by  the  Board 
pursuant  to  its  power  of  discretionary 
review  shall  constitute  final  action  for 
purposes  of  Subsection  (2)(h)  lo  part  I  of 
Schedule  C  to  the  By-Laws  and  that 
such  determination  and  its  rationale 


shall  be  communicated  to  the  applicant 
in  writing. 

Proposed  new  Subsection  (2j|g)  to 
part  1  of  Schedule  C  to  Ihe  By-Laws  is 
intended  to  clarify  that  review  bv  the 
Board  of  Governors  of  NBCC 
determinations  is  discretionary  and  may 
occur  solely  on  the  request  of  one  or 
more  governors,  and  not  at  the  request 
of  the  applicant.  .Such  discretionary 
review  of  the  Board  shall  be  in 
accordance  with  the  resolutions  of  the 
Board  governing  the  review  of  NBCC 
determinations.  The  Board  may  affirm, 
reverse  or  modify  an  NBCC  decision. 
The  commencement  of  the  review  shall 
operate  as  a  stay  of  any  action  by  the 
Subcommittee  designated  by  the  District 
Committee  and  any  determination  by 
the  NBCC  until  a  decision  is  reached  by 
the  Board. 

Old  Subsection  (2){g)  to  part  1  of 
Schedule  C  to  the  By-Laws  is  proposed 
to  be  designated  Subsection  (2)(h)  and 
states  that  the  applicant  may  apply  for 
review  to  the  Securities  and  Exchange 
Commission  of  any  determination  by 
the  NBCC  or  the  Board. 

Old  Subsection  (2)(h)  to  part  I  of 
Schedule  C  to  the  By-Laws  is  proposed 
to  be  designated  Subsection  (2)(i)  and 
clarifies  that  the  requirements  of  the 
Subparagraph  apply  lo  determinations 
of  restrictions  placed  on  the  applicant 
made  by  the  NBCC  or  a  Subcommittee 
designated  by  the  District  Committee,  as 
well  as  to  such  determinations  made  by 
the  Board  or  a  District  Commitfpp. 

Sub.section  (3)(a)  lo  part  1  of  Schedule 
C  to  the  By-Laws  is  proposed  to  be 
amended  to  clarify  that  review  and 
removal  or  modification  of  restrictions 
placed  on  the  applicant  shall  be  done  by 
a  Subcommittee  designated  by  the 
District  Committee. 

Subsection  (3)(b)  to  part  I  of  Schedule 
C  to  the  By-Laws  is  proposed  to  be 
amended  to  clarify  that  modifications  of 
restrictions  shall  be  subject  to  review  bv 
the  District  Committee  and  the  NBCC.  as 
well  as  by  the  Board  and  the  SEC. 
Subsection  (3)(b)  to  part  I  of  Schedule 
C  to  the  By-Laws  is  also  proposed  lo  bt? 
amended  to  clarify  that  the  refiisal  by  a 
Subcommittee  designated  by  the  District 
Committee  to  remove  or  modify 
restrictions  shall  also  be  subject  to 
review,  but  only  upon  request  of  the 
member  filed  with  the  District 
Committee  within  ten  calendar  davs 
after  the  date  of  notificatio::  of  such 
refusal. 

The  NASD  believes  that  the  proposed 
rule  change  is  consistent  with  the 
provisions  of  section  15A(b)(8)  of  the 
Act, '  which  require,  among  other 
things,  that  the  rules  of  the  .Association 
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provide  a  fair  procedure  for  the  denial 
of  membership  to  any  person  seeking 
membership  therein  or  the  prohibition 
or  li.'uitation  by  the  Association  of  any 
person  with  respect  to  access  to  ser\ices 
offered  by  the  Association  or  a  member 
thereof,  in  that  the  proposed  rule 
clarifies  the  process  by  which  an 
applicant  for  membership  in  the 
Association  is  accepted,  denied  or 
accepted  with  limitations  and 
eliminates  any  anihiguity  in  the 
Association's  By-Laws  and  the 
St:hedules  to  the  By-Uiws  with  respect 
to  the  application  and  administration  of 
such  process. 

(Bi  Self-Rsgulator}-  Organization  s 
StatPttifint  on  Burden  on  Competition 

The  NASD  does  not  believe  that  the 
[in (posed  rule  change  will  result  in  any 
burden  on  competition  that  is  not 
!!ec»;s.sary  or  appropriate  in  furtheranct- 
of  the  purposes  of  the  Act,  as  amended 

(CI  Sdf-Regulaiory  Organization  "s 
Statr-ment  on  Comments  on  the 
Croposed  Rule  Change  Received  h'ront 
Mf.oiberc^,  Participants,  or  Others 

Written  coinmenls  were  neither 
-iolicited  nor  received. 

!!!.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commbsion  Action 

Wtfhin  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Re5i.siler  or  within  such  longer  period  (i| 
IS  the  Commission  may  designate  up  to 
MO  days  of  such  date  if  it  finds  such 
locger. period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(i()  as  to  which  the  self-regulatory 
organization  consents,  tlie  Commission 
will: 

A  Ety  order  appauu  such  propo.scd 
ntlf;  change,  or 

B.  Institute  proceedings  to  deterniim- 
wtifther  the  proposed  rule  change 
sbntdd  hi)  tlisrspprove'l 

IV.  .Sulicitalion  of  Comments 

Inrerfjsted  persons  are  invited  to 
submit  written  data,  views,  and 
trguments  concerning  the  foregoing. 
IVrsons  making  written  submis,sions 
should  file  six  copies  thereof  with  tlie 
.S»-<;refary,  Securities  and  Exchange 
Ciomrnission,  450  Fifth  Street  NVV.. 
Washington,  DC  20549.  Copies  of  the 
submisston.  all  subsequent 
.itnendments.  all  w  ritten  statements 
with  respect  to  the  proposi;d  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
comtntuiications  relating  to  the 
propo-sed  rule  change  between  the 
Conunission  and  any  person,  other  than 
those  that  may  lio  withheUl  from  thf 


public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD,  All 
submissions  .should  refer  to  file  numlx-'r 
SR-NASD-94-14  and  should  Iw 
subuiitled  by  June  30.  l']94. 

For  the  Coinmi.ssion.  by  the  Division  ol 
Market  Regulation,  pursuant  to  dfcUg.ntecl 
dutt'.firity.* 

MargaiTl  H.  McFarland. 
lh-p'.ity  Sfcri'tary. 

Iff  r»c«  .  04-1402^  Filed  f.-R-04;  8;4s  iici! 
eiCUNG  CO0£  SOI»-01-M 


[Release  No.  34^4151;  File  No.  SR-NASO- 
94-19] 

Self-Regulalory  Organizations; 
National  Association  of  Securities 
Dealers.  Inc.;  Order  Approving 
Proposed  Ruie  Change  to  Prowide  the 
NASO  With  Discretio.iary  Authority  to 
Exclude  an  Issuer  From  the  Nasdaq 
Stock  Market  or  Impose  Additional  or 
More  Stringent  Criteria  for  Inclusion  in 
the  Nasdaq  Stock  Market 

(Uilf  .1.  1M04. 

I.  Introduction 

On  April  6.  1994.  the  National 
.'\ssrK:iation  of  Sescurities  Dealers,  Im: 
("NASD"  or  "Association")  filed  with 
the  Securities  and  Exchange 
Commission  (  "SEC"  or  '•Commission  ") 
<i  proposed  rtde  change  pursuant  to 
Section  19(1)1(1)  of  the  St<:urities 
E.Kchiuige  Act  of  19.^4  ("Act") '  and  Rule 
iy|>-4  thereunder.-  Tho  rule  change 
adds  provisions  to  vSchedule  D  to  tlie 
NASf)  By-l,aw>  clarifying  the  NASD's 
discrotiontiry  authority  to  e.xcludt;  on 
issuer  from  the-  Nasdaq  Stock  Market 
("Nasdaq  ")  or  require  additional  or 
iiiorv  stria[;";it  criteria  for  inclusion  in 
Ni(sd<iC( 

Notitre  of  f'.*;  proposed  rule  change 
ffigether  with  its  terms  of  substance  wiis 
proiidi'd  by  issuance  of  a  Commission 
reK?a.Sf  and  by  publication  in  the 
Federal  Register. '  Tha-e  conunents 
wenr  received  in  response  to  tiie 
Commission  release,  one  expressing 
geiUTdl  support  and  two  opposing  tl>«' 
proposal  This  order  approves  llu- 
profiosed  rule  change 


11.  Description 

According  to  the  NASD,  it  submitted 
this  rule  filing  primarily  to  address 
concerns  about  the  increasing  number  of 
application.':  for  inclusion  in  Nasdaq  by 
companies  controlled  or  substantially 
influenced  by  persons  with  a  history  of 
securities  or  commodities  violations.-* 
The  NASD  also  indicated  that  its 
proposal  to  amejid  Sections  1  and  2  of 
Part  II  to  Schedule  D  '^  is  intended  to 
codify  certain  principles  underlying 
Nasdaq.  First,  the  NASD  states,  that  as 
operator  of  Nasdaq,  it  is  entrusted  with 
tiie  authority  to  preserve  and  strengthen 
the  quality  of  and  piiblic  confidence  in 
its  market.  Second,  Nasdaq  stands  for 
integrity  and  ethical  business  practices 
in  order  to  enhance  investor  confidemre. 
thors  by  continuing  lo  the  financial 
health  of  the  economy,  and  supporting 
the  capital  forn'.ation  process.  Third, 
inciusiim  in  Nasdaq  carries  with  it  an 
implicit  e.vpectation  that  ail  Nasdaq 
issuers,  from  new  public  companies  t«» 
coinpaau.,-*  of  international  stature, 
sli-in;  thcst!  objoctives.  The  proposal  • 

further  c  larifies  th.it  the  N.ASD,  in  j 

addition  lo  .ipplying  ihe  enu.meratiul 
(Titeria  set  forth  in  Parts  H  and  III  to 
Schedule  D.  may  eKercise  broad 
discr(!ttonary  authority  over  the  initial 
and  ccmti'iufd  inclusion  of  securities  in 
Nasdaq  ir.  ordt.T  to  maintain  the  quality 
of  and  public  confidence  in  its  market, 
tinder  this  broad  discretion,  and  in 
additi(m  to  its  authority  under 
Subsection  .T(a).  the  proposal  notes  that 
the  NASD  may  deny  initial  inclusion  or 
apply  additional  or  more  stringent 


•  I^  CiK  ZOO  ;iw-j(«t(l2)  (JMC)  ,1. 
■  l;><.i,SC.73.,((.!(l)  (19881. 

•  17  Cf'R  240.1<)tr-4  (1993I. 
•.s.-(-.u.-itic>  KxctianjiP  Act  Kt-k.isc  No.  '..•.ft'vi 

(^:•'  i;.  i'i*i*i.  •-.«  f-K  18171  (Apf.  t;..  ki'i4i 


*l/t  i:<tcti(ll.<l,  (t';.fli't!f  SMi'i;tlClirOt!f.€l  tM:(u:H.i! 
cU-fki.'n:  y  in  tlit:  \A.SDS  r.  !,f,  Tlie  [.fufXisiil 
..(MtMifN  fur'  It.  Sprriofi  1,'ul  t>f  .Sr.!.iriu!e  L»  Ui  it* 
N.\,S|)>  Ry  .I.HIVS  whu.h  curfrMiy  (>^fll•■^^■^  ihr 
N.AS!).  oi.jIrT  f.erl.iKi  ocT.iinictti!.-  fr>.  li  ijh  ihr 
,u;!r!o,-iiy  to  j;'plv  adili.'ior.^l  or  aiote  .virinpi-nl 
I  riiiT'ii  Ifir  rtif  ll;•^Ml  o :  f  Od^  iiiiiecl  tficliisiu!;  of 
(UK'liiiil.ir  s»-t  isritji!-.  or  to  v.(N;>f(;d  cir  tf  rtTiidii'.f  tUi- 
iiif  lu.'.ior  of .!  vf  ■.'■i'voihr.-wi.-.i'qi.alifit'd  for 
iiif  Ki  -uiu  ic  !Mrt-.d^.  l-df  fTuiiiy  y'l'Ca,  tlii-  N.\.S|)  h.i. 
mtiTjirirrrtt  .S»«  fiuii  ![,,!  imiu'hoiizi-  tiit-  N.\Sll  U> 
cl-iiv  i.u-.liis.i.u  of  .1  st-r:icir.y  in  Nii-Kiaq  Th':  NA.Sll 
!>clii-n-.Harrif'dr>  Uut-.-n)  laclusliin  is  iiiSnTcii!  in 
.Srtllof.  K.i,'.  oi!»Tv»i«.jl:e  N.\SLI  wo..iii  !  .• 
rw|i:!r»-d  In  uu  Iv.oli-d  vy-urity  if-  fsdMU;   .,  i.rdiT 
lo  ler!r.iri,ilo  (tit-  ^v  ..iriryS  iaciusion.  1  !:.■  N  \,SI)  fi,., 
(!i-'irT;;!t.>-il  t(i,.t  i(s,iu:lii-<-fy  tndtay  ii;i  lusionof 

(icnn  ■;!  1'  .rl  '-Ifittt'S  iri  l\:,jM.liiq  in  COti'.jpUii'.r.!-  M'itll 

Ihe  i-f,iui'.ciTrtd  pn.visiiio'.oi  Scc!iu:i  %n)  should  (•• 
sidlf'J  t)\("rf'»ty.  The  [■.■o(»ns«1  rule  f  h^nf;e, 
Itii-ffforr-.  Hmp!Kt>  tV.rf  I!.  .S^h  tion  Xn)  of  .S«.!i<:duli 
lllot.l^.dfy  ft    .-ulhority 

■  NASO  M.-f;..iai,  .VIu-duJ.-s  to  t;.;-  Ik-L.,ms. 

S(  iif.duU-  (I,  e..rt  n.  spf:s  1  A  2.  (ecu;  i^  mi  i «, 

IMM.  \,.-di:r(  ir-t  li.dc-^  iKi't  l\li<cd.,(l  S!i;rilIC..:f' 
MitfU-!  cl.^dNi•Klc!t(  N.itiofia!  Morkt !  vn  ..riiu^ 
Sit( >io(!,  1  A(\(\i  tii  l'.;rt  U otS-.fi.duU;  I)  in(  ludt- 
lt;«!t|i«ilifir,-i!ioi,  rpqiureraeo'.  fci:  dot'icsfic  iind 
iraiuidiaii  'rf.(i>rifif.fl,td  for  ni.p-r.;i.r;i„-lidn  (offline 
MK.urilies  and  A<nfrr(.»iri  I)Mj»oiiicry  Kectipts. 
reN(K'cti\fly.  Thf<)urtl<Puiiirin  r»-qulrr;m.i.ts  in 
.Swi'OMs  I  Liiid  i  01  P.'irt  II  loSffiediiif  U«(>(il\  to 
fio;fi  ifip  N.i-.(l,-.f|  .Sen.iltC.iip  M  ,rk.f*  or.d  Nisdiit) 
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criteria  for  the  initial  or 
inclusion  of  particular 
suspend  or  terminate  th 
particular  securities 
condition,  or  circumslai^* 
or  occurs  thai  makes  ini 
inclusion  of  the  securiti 
inadvisable  or  unw 
opinion  of  the  NASD,  o\ 
securities  meet  all  onti 
for  initial  or  continued  i 
Nasdaq. 

The  NASD  is  ronce 
increasf!  in  rt'c.ent  \nars 
of  applications  for  inrlu 
by  is.suers  thni  are  mana 
or  influenced  by  person- 
of  significant  seeurities 
violations.*'  In  panic  lilar 
«.onceme<l  aho'jt  issuers 
influenced  by  porsins  w 
previously  been  thr  subj 
significant  sanctii;n  fi>r\ 
.state  or  federal  securities 
regulatory  organization  | 
and  regulations,  or  the  si 
felony  convidinn  in  con 
I  he  pun  base  or  saJr*  of « 
c  onimrnlities.  The  N'.A.SfJ 
«ppli(  afions  from  fhesi 
inclusion  in  Nastlaq  rnfl 
activity  in  whir  h  fM?p;oii! 
of  securities  or  coinmodi 
seek  to  continue  th»»ir  vii 
in  the  securities  mar,li.«!ts 
management,  control  or  i 
publicly-held  compnny 
indicated  that  a  case-by 
issuer  applications  has 
rosulte<l  in  denials  of  c  < 
;<pplir:at!ons  pursi.'.Tnt  to 
provision  of  Part  II.  .S(M  fii 
.Schedule  D.' 

In  rxerirising  disi  r.Mioi: 
to  include  an  issuer  in  N. 
N.A.SD  will  form  a  r»\tsf)ii, 
Id  whether  certain  per.son 
with  an  issuer  may  lie  p.-« 
engage  in  furthur  violativi 


continued 
spcurities  or 
inclusion  of 
bas^d  on  any  event, 
;c  which  exists 
ial  or  (Continued 
in  Nasdaq 
arrarfed  in  the 

!n  though  the 
ntrated  criteria 
iclusion  in 


s<  r 


1  ;si 


i\; 


'  .V  A  r<-".ijil  of  its  «t.':i.f.-r  ~,  ii; 
NA.Sl)  Tilrtl  .<  p.'i>p<isdl  lOrtiniT,!! 
:i(rt).  .Sn, .  .  :;,:5  Ex«.h6!:t;.:  A;.l  Ko 
D.ily  9,  I.-c;,  .'.g  m  :»«15n  (Jii!y 
(<  iimni:.v'..0)i  no'.ice  of  File  \o.  ."^ 
( .one urn-iii  with  ihtj  f^li;;^  of  Iht 
llie  N.A.SU  withdrew  Kile  \».  .SR 
I  <llw  fjorn  T.  (;r,i:i!  t  jlli-y,  VU 
i  ;"iior.-il  Cjjuii.>e!.  NASD,  ;.>  M-trlt 
»:.inr.b  (.hiof,  StC  (,\pi.  I>,  IffMl 

'S«Tlio:)  :i;ii!t:l;  prc.viiii-v  ihiil 
liMV.  in  MU.ordMDci:  wilh  .Arlii  Ii' 
( Jiile  ol  l»rii<;«iiU.n!,  H\)p\y  Miii'iu 
•iJ.ingpnl  i.iilcrid  for  Iho  iiiili.il  ii 
iiii'liisiim  iif  iMrliriiin.'  stt.unlK;! 
U  i'ninuli.  III!'  iiH:!u!,ioTi  oi  ,in  oth 
M-i  uriiy  if  *    •   •  the  A.v<j)i.j.iiion 
iij  pr<:virnl  fi.>jiJu!>!iit  a.ui  .luiiip 
pmi.iinrN,  to  proinoti!  jiisl  .■mj  eij 
111  (rMfi«.  cir  to  prole<;l  illvt>^lu^^  dj 
iiitBrcs!.'   NA.SL)  Munudl,  S«:he»^>' 
.Si  biujsjie  U.  l'dH  11.  .Sw  .  al.:;13) 
(••.Sfli  tioi)  (3!.'.il(3)"). 
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contrary  to  interests  of  the  investing 
public.  In  these  cases,  the  NASD 
believes  that  the  history  of  prior 
violative  conduct  raises  concerns 
regarding  the  continuing  potential  for 
conduct  in  connection  with  the 
operation  of  the  company  or  the  market 
for  its  securities  that  would  be 
considered  fraudulent  and 
manipulative,  contrary  to  just  and 
equitable  principles  of  trade,  or 
otherwise  raise  investor  protection 
concerns. 

llie  NASD's  concern  regarding 
situations  where  a  person  with  a  history 
of  securities  or  commodities  law 
violations  manages,  controls  or 
influences  a  Nasdaq  issuer  is  heightened 
by  the  fact  that  inclusion  of  the 
securities  of  such  issuers  in  .Na.sdaq 
would  exempt  the  transactions  in  these 
securities  from  Commission  rules 
adopted  to  prevent  certain  fraud  an«l 
abuse  in  the  penny  stock  market.  In 
August  1989,  the  Commission  adopted 
Rule  15c2-6  to  adclress  sales  practice 
abuses  in  low  priced  over-the-counter 
("OTC")  securities."  In  general,  this  rule 
prohibits  broker-dealers  from  selling  a 
"designated  security"  to,  or  effecting  the 
purchase  of  a  "designated  security"  by, 
any  person,  unless  the  bnjker-dealer  has 
approved  the  purchaser's  account  for 
such  transactions  and  received  from  the 
purchaser  a  written  agreement  to  the 
transaction.''  On  April  10,  1992,  the     . 
Commission  adopted  the  Penny  .Stock 
Disclosure  Rules '»  which,  in  general, 
require  that  broker-dealers:  (1)  Furnish 
to  a  customer  a  risk  disclosure 
d(w:ument:  (2)  disclose  the  current  bid 
and  ask  quotations  and  the 
comm!s.sions;  and  (3)  provide  monthly 
updates  on  the  value  of  the  securities. 
Among  other  exemptions,  the 
Commission  exchuled  from  the  .sj  ope  of 
Rule  15c2-6  and  the  Penny  Stock 
Disclo.sure  Rules  ail  issuers  authorized 
or  approved  for  inclusion  in  Nasdaq. 
The  NASD  believes  that  continued 
vigilance  is  required  to  ensure  (hat 
inclusion  in  Nasdaq  is  not  used  as  a 
vehicle  to  avoid  compliant  •  with  the 
Penny  .Stock  Disclosure  Rui.  s  The 


"S'M  uritii'.s  Exc.hiiiii;e  Ail  KijIiiu.m;  No  :;7U>0 
lAu^.  22.  1089).  HA  KK  354li8  (An:;.  ;»,  l'm>l). 

■M7rKK240.1.V2-«(a). 

'"ThR  Penny  .Slo«;k  Sales  I'.Hrlii^'  ami  Oisrlosiirp 
Kiil.-s  of  the  Act  .ire  romprisuij  of  Rule  3a.Sl-l 
providing  di  liiiilions  ol  pi-Miiy  .sloi  k.s  iind  Rulrs 
lf>^-l  :o  lSg-(>,  15k-?<  .ind  l.-ig-?).  ill  giiiieriil.  thi; 
I'piiny  .Sfoclk  Ku]i^f  h.'vp  hi:«'i  i:ii;if.tr(l  lo  nipiire 
mori'  stritifient  rf^iilniion  of  hri)knr-f)i«!p;>  thai 
rixoininend  penny  Moi.k  trHiis-xrtions  !o  i  ostoners. 
Under  Knle  IJd'jI-l  oftlie  Act,  N.iMiaij  m-i  iirili<'<  iirr 
evi.liidfd  frofi)  the  stopc  of  ihf  Penny  .Stoi.k 
Uisf ;lo!.ii.-e  Rules.  exr*pl  that  Nii-Siloq  Sm.ill*-ip 
sucurilio-s  under  S.S.OO  .ire  defmed  fienny  .slf«.k.s-  fur 
purpases  of  .Set  tion  ).S(b)(6)  of  the  Act.  Sno. 
.Securities  Exrhan^e  Ai;:  KeiedMi  No.  W)t08  (Apr, 
20.  im2].  57  l-K  IHIKM  lApr.  2H,  V»'«2l. 


NASD  further  believes  that  prospective 
investors  in  the  securities  of  a  Nasdaq 
company  are  entitled  to  assume  that 
securities  included  in  Nasdaq  meet  tl)e 
system's  standards.^* 

III.  Comments 

As  noted  above,  the  Commission 
received  three  comment  letters  in 
response  to  the  NASD's  proposed  rule 
change.  The  Task  Force  on  Listing 
Standards  of  Self-Regulatory 
Organizations  of  the  Federal  Regulation 
of  Securities  Committee,  Section  of 
Business  Law  of  the  American  Bar 
Association  ("ABA  Task  Force") 
expressed  general  support  for  the 
NASD's  initiative,  but  indicated  conavn 
over  the  retroacrtive  application  of  the 
NASD's  nile.  In  particular,  the  ABA 
Task  Force  is  concerned  that  the  NASD 
may  exclude  a  current  issuer  based  on 
a  previously  disclosed  condition.  The 
ABA  Task  Force  believes  that  the  NASD 
should  only  apply  the  rule  riitroactivcly 
to  issuers  where  there  is  a  change  in 
control,  disclosure  of  new  material 
information,  or  other  meaningful  change 
in  circumstance. '2  a  second  commenter 
opposed  the  proposal,  asserting  that  the 
discretion  accorded  the  NASD  was 
unlimited  and  could  lead  the  NASD  lo 
exclude  an  issuer  from  Nasdaq  on  a 
basis  wholly  unrelated  to  the  legitimate 
concerns  of  administering  Nasd.iq.'-* 
Finally,  a  third  commenter  argued  that 
the  NASD's  comparison  to  the  NYSE 
and  Amex  rules  is  misplaced.  In 
particular,  tliis  commenter  aigued  th.it 
the  rules  of  these  exchanges  provii.'e 
greater  procedural  protection  to  issuers 
in  that  an  appeal  within  the  NY.SK  or 
Amex  provides  an  automatic  stay  of  the 
initial  detision  but  do«^s  ntrt  with  an 


' '  !v-e  In  the  M.iller  ol  THssHW.-jy,  Ini.,  .V->  ijr>;i»i». 
Kxi.hrtn(;e  Ai  I  Keled.%e  \o.  112U1  IMar.  13,  1975),  45 
SKC  70fi.  b  .Sh(J  IJoi  kel  427  (primary  r)mph;^^•.s 
mii.st  \^  pUi:ed  on  the  inlcrcaia  of  prosjxHjtivo 
future  invtstors"). 

"Lester  from  |ohn  F.  Olson,  Chair,  (V)i>iiT:ii)i)eoi) 
Kedernl  Regii);jlion  of  Serurilies,  ABA  .Sixrtinn  on 
Business  Liw.  inii  Rohurl  Tod.i  Lang,  f^h.^ir,  T.rk 
Fortf  on  Listing  .Sl.tnilards  of  Snli-KegtiUitory 
Orj;.-inii'..ilions,  ABA  .Set  tion  or  Bt)sines»  l,iw,  to 
jomitli.'in  (..  K»!lz.  .Si  rrelary.  .StC  (Apr.  2%  T)')J). 
Af  o)r;)inf;  to  the  letter,  it  wns  prnp-lred  by  me;nl»'rs 
of  the  AHA  Tank  Konji,  circulnted  .irnong  the 
ni'!i."l(t!t.<  and  a  substaiiti<il  nujority  of  the  mi;tiibi!rs 
Hj;ree  with  il.  Nonclhelcss,  th«  Idler  indiciled  tl»;)t 
il  lioi  s  not  iepri»M'nl  the  ofnciil  position  of  'l.e 
ABA.  the  .SeiJion  of  Business  Law,  'be  Ki'deral 
Regulation  ol  .Serurilies  CominiMee  or  the  AHA 
Trfsk  Kon  !• 

' '  l-i-!ter  from  Andrew  1.  Tels.i;y  to  )on.iHi.-i:i  ( . 
K.itz.  S.I  rrliiry,  StC  (Apr.  26,  l<jy4).  This 
<:ninii;t;nleral,so.i.s.si>rted  that  ilic  projtosa!  w.is 
Innlanroiinl  to  n  prior  restraint  on  sfjeerh  .iml  .i 
violation  of  ihe  United  States  (institution's 
(;uar«nlw  ol  free  speerh.  Tlie  (V>inniissiun  i.s 
ijjnvini.ed  that  the  proposal,  ai>  designed,  will  Imvi' 
no  sui  h  lonspquencRSi.  The  NASD's  pro|)os.i1  is 
.similar  in  mfiny  respects  to  t.bflt  of  existing 
iiutbonlv  vi>5led  in  oilier  sefiuritic*  markets. 


.  appeal  within  the  NASD  of  an  NASD 
fJocision.i* 

The  NASD  responded  to  these 
commonts  in  letters  dated  Mi\y  17  and 
May  23,  lG94.i'>  With  respect  to  tJio 
concerns  of  the  AOA  fask  Force,  the 
NASD  believes  tha»  limitinp  this 
ftuthori! y  to  prospectivr?  issuers  *.'■  to 
issuer;  nndo-poinr;  p  matrri;)!  dianre  in 
f  irciitnslance  would  inapprnnri;itelv 
restrict  iJs  (iycrs'[;ht  of  Nasdaq  nnd 
hJrr.k'r  iU;  rr.io^v  uf  in'.'Iv:  Jit:!  iss-.i.Ts 
)>(  additiot',  (he  NASD  be!i;  ve-i  tliat 
I'r'isprctivt;  i-ivcr.tc.rs  arc  entitled  to 
as.Min^e  tl;;)t  (ho  NASD  [)ro'(t:;:l;i  Use 
f;n.')li(y  nnd  iiifcjjrity  of  N',-;:.da«3.'" 

The  NASD  also  beliews  that 
iisi;erii.!ns  tb^it  the  proposed  rul;:  would 
provide  the  NASD  hoi)nd!-:;;..s  discretion 
.Tie  unwarranted  First,  the  n'lture  and 
Sf:f)pe  of  the  NASD's  discretionary 
authority  is  set  forth  in  the  pre  posed 
new  language.  In  addjtiod,  any 
(ietunnin?(tion  to  e.x::hide  an  issiior  will 
he  made  on  v,  case  by  case  basis  in 
fit:C()rdanee  with  the  procedures  set 
forth  in  Article  IX  of  the  NASDs  Code 
of  ProcediirR,"'and  an  aggrieved  party 
may  request  the  NASD  to  review  its 
initial  determination."*  In  addition,  llic 
NASD  indicated  that  an  issuer  may 
request,  or  the  NASD  may  voluntarily 
grant,  a  stay  pending  appeal  within  the 
NASI).  Indeed,  in  the  past,  the  NAvSD 


"•  teltor  from  losftph  Mil^uyti'i:;.  O.i.w.i  «, 
Wdod.  to  /onnthan  G.  Kiil/.  .Srtt>  ;;..rv.  StC  {M«v  *•• 

'*  Letters  fromT.  Grfiiii  CalUrrv.  Vif.i  i'n- .id.-.-!.- 
i"i(lGtnt?rHl  f;(jtinsf:l.  N.\SO.  to  N!,irk  I'  ajrriicui, 
r...;ri(  I,  Chief.  SKC  (M;iy  17,  n<J41  ..i.d  S'j,i.nr.c  I- 
Kntfiwoll.  A.'i,socifito(*nir;rai  Coii'-.'-r!.  N.A.SD.  to 
Marl  P  Barri.r.wi.  Brar.c.h:  Giiit- (.  SfC  (May   'S 

l'i'!4) 

"T.i  i;fiiinc(.tion  with  it>  prior  r.rf.jM.snl.  SK- 
NASl»-tt;i-:i2,  the  NASI)  .--.;:,.nric.!  to  ..  s;'i.;!„r 
ctiiiimciil  by  ttiu  A!!.A  Ts":!.-  I'orcf  l)y  •ilutit.g  tf-H' 
luniniiR  its  discrfttio.i  ir;  'ii?si.:j;8c<::i:  I  .lu.niuT 
wiiiild  iiii(ii)'.(;  flt!  arbiLiMiv  rcstric.lii,  i  on  tho 
NA.Sl)  r,  civitr;!phl  of  NfiscLq.  This.  lUt-  \.\Sl) 
{'r);iit(i.  could  iindiirinif.o  ^rjliiic  ii>nU(U:nic  ir. 
N.isdsti  arid  would  Ijc  t.omriiry  l<>  ir.;crf<.t;.  (^f  rHtaij 
find  iiisiiliiiirin.ll  inveslors,  iv^.iiTi.  liroknr-tlc.ii'-s 
•itui  IliP  ijublic  Sfif!  Securities  Kxi  iiuii^f-  Act  Ki^hvis.' 
No.  ;i:ifm')  (Apr.  12.  1»94).  5UIR  lhl71  (Apr.  II. 
I'i<i41((:ornirii:i>,ioniioli(.(!o!  lili  \t,  .Sii-NASD- 
'»4-HH.  (-il.,-  No.  SR-NASD-9.(-lJ.  A-ii.-id:p..vi*  N<. 
■/.  (l-ilf  No  .SK-NASD-'i;i-3.'  war.  -.vi'lKlrawn  h\  !»:. 
MA.SLl  c.oncuirpiit  with  tht?  fiilr.j;  of  I'dc  No  SK-- 
NA.SI)-94-l«). 

"N.\SL)MHnu>il.  CddiMif  Pioifth-Ki-.  Ai:  IX,  >i-i 

1.  ((x:H)  ^  inn.  Tlio  nasu ..Iso  cow.l  :\m  ,n i;„d,- 

(il  I'roi  cduri:  ha.";  bf:«m  .subiecl  to  piililir  iiorjco  fnid 
roirinmnt.  .Sociirilics  Kxchungp  Ai  t  RcN^aM-  No. 
I'»097  ((Jet.  4.  1082),  47  FK  44'»(l,l  '.Ch:l.  12.  1<»(>2, 
(Coinrtiis.iiori  notirn  of  SR-N.\Sl>-82-n),  .ir.d  ti,is 
l>cf;!i  ;ip|irovRd  by  the  Cni!i.ni;;..<;;oii.  S»'»:tiritic-. 
l.'.«(.h.ms(:  Act  Keiease  No.  218;i«  (Mm.  12,  \9(S).  "50 
I'K  nOX'-.  (Mar.  19.  19HS)  (Co.-iiuiiiMoi,  „|,;.rovi,l  o' 
.'';K-NAS1J-82-11).  The  NASUnl-.o  ootfd  th..r  its 
i'ctlrorify  to  cxcludf:  ail  issuer  or  to  i.iijK.se 
(iflditioaal  or  more  .striiijjei'.t  criicria  i.itdo.-  ttie 
l>rof.o..ied  rule  is  .suhstantially  si/riil.ir  to  the 
ei'thorily  it  currently  exercises  luuler  Section 
:5(;i)(5). 

'*NASIJ  Manual.  Code  of  IVoced-r-  A.t  IX 
■Vci..  i'  &  8.  (C<^;H)  n  .ilO*.  &  UOK 


has  delayed  immediate  delisting  whea 
tiic  matter  presented  novel  policy 
issues.  Finally,  if  the  aggrieved  party  is 
dissati';Red  with  a  final  determination 
of  the  NA.SD,  it  may  then  request  that 
the  Commission  slay  the  NASD's  rclioa. 
iuul  uhiioately  it  rn.iy  obtain  review  of 
Uk:  Cofi.-nussion'.s  fiord  order  in  xY.r 
Ih.ilecl  SftifesCour!  of  Appeals 

IV.  f.ff.ss.:«iss;oa 

[  Ir.der  .Sctition  VYM  of  iho  Ac  t,  thf; 
C;i):(ir!>ir.r:if:.ri  nsuiJt  approve  0  nroposf-d 
i\'A.>|}  nil.'.-f.hgrgR  -Jil  fMjfls  {},,.,» ihe 
f>iv\t/OH.iJ  is  consisteat  with  the 
revudrcrnoatsof  the  Act  and  the  riiles 
and  rreuh.tioni  (hereunder  that  gr-vrni 
(t.r  NASU.'-'  No  other  fi,i.-iiiig  i-, 
retitniod.^"  In  evaluating  a  giver? 
pro^io.'-id,  the  Conmtissif  n  must 
exaiiiifie  the  record  before  it  and  k\\ 
relevant  factars  and  necessary 
irJorniation.-'  Section  15A  of  the  ,\,.t 
aihirtsses  with  some  specificity  die 
reqiiireirif  uts  apphcablo  to  NASD  rult  ^.. 
aed  those  are  the  standards  against 
whit.h  the  Commission  must  measll^^ 
the  NASD  proposal. 2- 

The  Cjjir.mission  has  determined  to 
approve  the  NASD's  proposal.  The 
C:»»ni<iii.ssion  believes  that  the  ni!«> 
change  is  ( (insistent  with  the 
niqiti.reiuents  of  the  Act  and  the  rules 
atid  regulations  thereunder  app!ir:ible  to 
the  NASD,  including  the  requirements 
of  Swtions  VIA  (b)(6)  and  15A  (bl('J)  of 
th(r  Act.^  >  Section  15A(b)(6)  requires.  \» 
past,  that  the  rules  of  a  national 
.«.»H:urit:e:-i  association  be  designed  u» 
prevfrnt  fraudulent  and  manipulativ*.- 
ai:ts  tuui  pra(.ticcs.  to  promote  ju.st  ar.cl 
equitabh-  principles  of  trade,  and.  in 
genera!,  to  protect  investors  and  tiie 
puhlii.  intttrest.  Section  15A(h)(?») 
ifqiiac::;  that  the  NASDs  rule  not 
im[itis>?  iiiiy  burden  on  compefitioo  t;i.* 

'"'ISU.S.C  7.U'-„. 

*" The  CtwTi.KisMon's  st.iluti.ry  ri.Ie  ;•.  li.i.it.  d  r-.' 
(■v,d^-.;iini;  the  niein  pro[K>sed  aK'i'iis'  :■■■•    '.itiita.  v 
<.!rtiil.iid,-J.  .iiid  does  not  require  the  .SKO  to  pit  vi 
it^  jirMp(Ts,d  IS  the  lo.ist  burdensome  M>lii!if  ,1  t.n .. 
problctii. 

"(11  U.f  .Sei'irities  Acts  .^niendniff.s  c!  I'lr'. 
(\  i'lT'i  Aiturndfrients").  Confjiess  diree.ied  the 
t*"uitii'.;,ioii  Id  use  its  authority  uiidr.-  ;!»•  .\(  r. 
uidietoii;  lis  j.ithonly  to  approve  .SKO  ::!•• 
ch.:iij;(  ..  i(i  fo.ster  the  e.stnblishment  of «  c.ar.i.o,,; 
toiukef  .^-ieiti  «nd  promote  the  goals  of 
>■>  oiioto.i  .illy  efficient  securities  tre.isrti  ::o:,.'!.  i.j.r 
r;oii!pitil«..'.  .iiid  bisl  execution.  ( JMiR.'evs  urintwl 
theCooiiMission  "bro.id,  discrctiormrv  powers'", imI 

"m,n;iiii Ilnxibility"  to  develop  a  lutic:..!  cinM-' 

iysteii.  ;ind  to  carry  out  these  objectives 
(•iisilicttioK^.  Coni^ressgave  theComoics.o.i '  the 
powi-f  iiif  lassifv  markets,  firms,  and  seti.iilicMi 
.iiiy  in.iMicr  il  diiems  necessary  or  appuipriaie  ri 
the  public  intere'it  or  f(.r  the  proleclioii  of  i<ivest(.r . 
and  to  f.icil.ldte  thf  development  of  subNys!etn;. 
wiihi't  the  uatioual  market  system."  ii.Rep  No  7.. 
<il:l,  f  :oi,g..  tst.  .Sess..  at  7(19751 

■■H.:e  ir.  U..SC.  78t)-x 
■td  ')7fw--i(i>i(eiidj,rt((»( 


necessary  or  appropriate  in  htrtheranr* 
of  the  Act.  In  addition,  the  Commission 
believes  that  the  rule  change  will  further 
the  goals  of  Section  n  A  in  that  it  will 
iielp  preser\e  and  strengthen  the 
nation's  .securities  markets.  ==■» 

The  Commission  b*?!ieves  that 
inciusinn  of  a  sncunty  for  ;  -adiri"  in 
Nasd.nq.  like  listirg  on  nn  e.xcliange. 
should  nc<t  diipenrj  sobly  o:i  meetin" 
quantitative  critenc.  bi.t'sl^.^uld  gIso"- 
entail  an  clernmt  <.f  judgn;enf  given  (he 
'  Kpoct.:;ions  (»f  invrsto.'-s  uad  the 
imprirciuro?  listing  on  a  pr.rticulir 
n>irkr-t.^"-  Securities  h  >!ed  for  Jr;.ding  .ir 
indudwl  in  Nasdaq  ofre.i  qualify  for" 
margin  loans  and  cr;  i".\-.'-i*pt  from  many 
oj  thi!  .state  blue  sky  laws,  which  apply 
I  iincepts  of  merit  regulation  to 
determine  whelhe.'-ir.vf.-.stors  in  tli.d 
state  may  piirch;jse  th?  i.ssuer'.s 
SH<:u;  ities. 

Almost  twenty  years  ago.  the 
Coinmissicjn  held  in  In  tlw  Matter  of 
Tussaway^'-  that  the  N.'KSr}  is  vested 
with  disuretionarj'  authority  to  deny  an 
issuer's  request  tliat  its  securities  be 
hichided  in  Nasdaq.  In  that  decision, 
the  Commission  stated  that  while 
exclusion  from  Nasdaq  mpy  hurt 
cvistiiig  shareholders  the  primary 
einphasi:;  must  be  placed  on  the  interest 
i>\  jirospet.tive  public  investors  and  that 
this  l.itter  group  is  entitled  to  assume 
that  the  securities  in  Nasdaq  meet  the 
Ni^.SD  standards.  Altliough  the 
Commission  is  of  the  vif  w  that  the 
NASDs  currtrnt  rules  authorize  it  to 
exchide  an  issuer,  the  proposal  would 
clarify  tit  at  authority.  The  Commission 
beiii^'irs  that  this  rule  change  provides 
greater  protwjtiou  to  both  <!xi.sting  and 
prospective  iavcsttrrs.  This  n.de  cihango 
provides  investors  greater  assurii.-ue  thitt 
the  risk  as.'^ociated  wilti  investing  in 
N.isdaq  r>  market  nsk  rathrr  titan  the 
'iisk  «hut  tl;e  jiromoler  or  other  persoii.s 
ev  rt  ising  sub.stantial  iufluc!:'  .•  r^ivr  the 
i-;suer  is  acting  in  au  iilifual  n..iun.  r. 

i  he  rule  change  will  c.diirev.  the 
i.'.i  'caM'  of  applications  by  ivsiters  for 
un  liision  in  Nasdaq  whcn'e  a  jjerson 
witii  a  history  of  significant  securities  ctr 
I oriuuodities  law  viol.itions  is  in  .1 
piisiiion  to  manage.  cf>ntroLor  ipfliu-nci' 
till!  issuer  to  the  difriment  of  investors. 
Thf  rule  change  also  nsponds  to  the 
rel.i'td  concern  that  i:u  lusioii  of  thesi- 
si-cufiiiis  in  Na.sd^q  ivould  fAcmpt  the 


•f(/  «,rKi,-i(r)(!i(A). 

.s<e  (^i;.,  tti  Huh4aU„nifSu\,i:tSf,i'htM.nitiii 
ai-tl  Mitlit'i:  Cftripaiiy.  .Siv.rrihcs  (;xi.l;<tnKe  Act 
Keie.iseNo.  f.214(Ma.r.  18.  ('•••(Il  ('use  clttie 
t.ii:;;.rif:st.i  „  iiatioiiut  sfciirit;es.-\chtfrine  isa 
P".4iU:)>ti  imolvinj;  mi|Kiii,..ii  leipoiisibil.lits  uride; 
lit- 1  <ihaii(<e  A(  f);  In  l!u.  Miitlft  of  Ccnvlidc'i-rl 
I'/'/vf.'if.  Miiting  Co..  fvecuriiies  Kxch^ioge  A«  t 
K»  'ei.se  No.  t.l<i2  (lelj  2t..  1960!  (.s.iiiiOl 

■•■•Se,  ..rilies  R<(.b.iiiRe  A(  t  KeltMse  No.  1 1291 

{■V;.- .  I.;,  lo/s).  4r. St-:* :  •ric. c  .stt:  t)<-  Vpt  a-z? 
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transactions  in  these 
Commission  rules  ado 
certain  fraudulent  sales 
abuses  in  the  penny  stoc 
Commission  agrees  that 
the  Nasdaq  SmaiiCap  Matket 
change  furthers  the  purp(  ises 
Penny  Stock  Rules  adopt  fd 
Act.  The  rule  change  wil 
NASD  with  authority  to 
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this  exemption  when  ent 
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As  indicated  above,  om 
raised  due  process 
context  of  excluding 
Nasdaq,  the  Commission 
concerns  are  addreised  b 
and  regulatorv  authority 
of  the  NASD.  The  Act 
NASD  to  adopt  and  en 
designed,  among  other 
prevent  fraudulent  and 
acts  and  practices  and  to 
investors  and  the  public  i 
Act  further  requires  that 
niles  provide  a  fair  proce( 
prohibiting  or  limiting 
Nasdaq,^'*  which  includes 
of  the  specific  grounds  foi 
limiting  access,  providing 
opportunity  to  be  heard 
maintaining  a  record.^"  In 
with  these  obUgations,  the 
established  quantitative 
criteria  for  inclusion  in  N< 
procediu^s  to  review  deci 
or  limit  access  to  an  issuei 
determines  does  not  sati 
for  inclusion. '2  Those 
provide  an  opportunity  foi 
and,  although  not  explicit 
opportuiiity  to  request  a 
NASD  in  addition  to  fhes 
the  Act  and  Commission 
the  NASD  to  notify  the  C 
promptly  of  any  final  or  si 


■"  Sne  Lettor  from  Richard  (..  Ki 
Division  uf  Mariiel  ReRulidion.  .SE 
Hjrdimjn.  President,  NASI)  l|.in. 

»•  15  U.S.C  s<!ction  78t>-:i(h)(l,) 

'"Id.  serlion  78o-3(b)(8). 

"Id  section  78o-3lhJ(2). 

"  NASD  M,!nuai.  Scl,edulo>  to 
S.  hcdule  D.  Parts  11  A  III,  [vnv.  ? 
Ii!07-1RI3. 

'•'NASD  M.inudl,  llntte  ui  I'r'ic  i- 

.Sh;s  i-io.  ((.CM)  nn  :«u)i-:iooo  i 

te:  sununary  d.lion  prohibiting  or 
N.-i'-'iai))  anH  Art.  IX.  burs.  1-0.  lt;(tl 
:il09  (^'.^SD  procedures  re:  fin.ii , 
or  limiting  au.es* to  Nasdai)). 

I'SeeOo/.'ortv.  ,\>4oD,  Nil '.(J- 7   f,!)   1')'J4  U.S. 
Dixt.  LEXIS  3457  (S.D.N. Y.  M.ir.  2   .  TW-J)  (court 
Lii  k.s  jurisdiction  because  the  plan  tilf  did  nol 
exhaust  adruinislrativR  reniodins  ii  kI.t  th«  Ai  I); 
Dtmensional  Vismiis  v.  NASI).  7'.)^  1-   Siipp.  2<) 
(h.D.  Pa.  1992)  (same). 
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to  prohibit  or  limit  access  to  Nasdaq. 3* 
The  Act  and  Commission  rules  further 
provide  that  any  final  action  by  the 
NASD  is  subject  to  review  by  the 
Commission. 35  In  addition,  the 
Commission  may  stay  summary  action 
by  the  NASD  on  its  own  motion  or  upon 
an  application  by  the  issuer.^s  Finally, 
a  person  dissatisfied  with  a  final 
determination  of  the  Commission  may 
seek  review  of  that  decision  by  the 
United  States  Court  of  Appeal's.a' 

The  Commission  believ^es  that  this 
rule  strikes  the  appropriate  balance 
between  protecting  investors  and 
pro\'iding  a  marketplace  for  issuers 
satisfying  the  disclosure  requirements 
under  the  federal  securities  laws.  This 
rule  change  clarifies  the  NASD's  current 
practice  of  using  its  authority  under 
Section  3(a)(3)  of  Part  II  to  Schedule  D. 
The  authority  granted  under  Section 
3(a)(3)  is  discretionary  in  nature  and 
this  rule  change  will  continue  to  allow 
the  NASD  to  exercise  its  discretion  in 
applying  the  standards  of  Section  3(a)(3) 
on  a  case-by-case  basis.  The  rule  change 
will  also  provide  important  guidance  to 
the  NASD  review  process,  and  will  alert 
issuers  seeking  inclusion  in  Nasdaq,  as 
well  as  current  Nasdaq  issuers,  that  the 
NASD  considers  an  issuer's  connection 
to-a  person  with  a  history  of  significant 
securities  or  commodities  violations  in 
determining  whether  to  grant  initial  or 
continued  inclusion  of  the  .security,  and 
that  the  security  m.ay  be  subject  to' 
additional  criteria  as  a  condition  for 
initial  and  continued  inclusion  in 
Nasdaq.  The  rule  change  establishes  the 
NASD's  discretionary  authority  under 
Part  II,  Sections  1  and  2  of  Schedule  D 
to  deny  initial  inclusion  or  apply 
additional  or  more  stringent  criteria  for 


'■•  1-,  L'.S.C.  78s(d)(l).  The  Commission  rule 
promulgated  pursuant  to  15  U.S.C.  78s((i)(l) 
distinguishes  between  notice  to  the  Commission  of 
final  action  excluding  sn  isxiii.T  from  N  isd.iq  (J7 
CKR  240.19d-](e))  and  notice  to  Iho  Commission  of 
sununary  <\cx\:in  excluding  an  is.stier  from  Nasdaq 
(17  CKR  240.19d-l(i)).  With  respect  to  notice  of 
fi:i.il  action,  the  rule  requires  thai  it  be  promptly 
filed  with  the  Commission  and  include  the  name 
of  the  issuer  and  the  last  known  place  oi  busino.ss. 
the  statutory  and/or  regulatory  basis  for  oxclediiig 
the  issuer,  a  statement  describing  the  i.ssner's 
respon.se  to  the  NA.SD's  decision,  a  .I'.utement  of  the 
finding  of  facts  and  conclusions,  a  statement 
supporting  the  resolution  of  the  princl|ul  issues 
raised,  the  eftective  date  ol  the  NASfJ's  .iclion  and 
other  information  the  NASD  deems  relevant.  17 
CFR  240. 19d-l(0.  With  respect  to  notire  of 
summary  action,  the  rule  re(|uircs  that  it  be  filed 
with  till'  Commission  within  24  hours  of  tl.e 
effectiveness  of  the  ection  and  include  the  name  n( 
the  i.sbuer  and  the  las!  k-nowr.  phce  of  business,  a 
statement  describing  the  specific  .slalutorv  biisis  for 
summarily  excluding  the  issuer,  the  effective  iI.tic 
of  the  NASD's  action  and  other  inlormation  the 
NASD  deems  relevant.  17  CFR  2'10.19d-l(i). 

'MS  U.S.C.  78s(dl(2)and  J7C1K  240  l't.i-3. 

"•  15  IJ..S.C.  78r>-3lh)(3)  and  17  ChU  240.  \'i^]-2 

''Id.  section  78y(H)(]). 


the  initial  or  continued  inclusion  of 
particular  securities  or  suspend  or 
terminate  the  inclusion  of  particular 
securities  based  on  any  event, 
condition,  or  circumstance  which  exists 
or  occurs  that  makes  initial  or  continued 
inclusion  of  the  securities  in  Nasdaq 
inadvisable  or  unwarranted,  even 
though  the  securities  meet  all 
enumerated  criteria  for  initial  or 
continued  inclusion  in  Nasdaq. 
Nonetheless,  the  Commission  expects 
that  before  the  NASD  exercises  its 
discretioriary  authority  under  the  new 
rulo,  it  will  consider  as  one  of  several 
factors  the  extent  to  which  events  or 
circumstances  giving  rise  to  the 
proposed  action  were  previously 
di.sclosed. 

V.  Conclusion 

In  conclusion,  for  the  reasons  st.ited 
above,  the  Commission  finds  that  the 
rule  change  is  designed  to  prevent 
fraudulent  and  manipulative  acts  and 
practices,  to  promote  just  and  equitable 
principles  of  trade  and,  in  general,  to 
protect  investors  and  the  public  interest. 
The  Commission  therefore  finds  fh.it  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act. 

It  is  thernforn  ordered,  pursuant  to 
Section  19fb)(2)  of  the  Act,  that  the 
proposed  rule  change  SR-NASI>-y4-Tn 
be,  and  hereby  is,  approved. 

For  the  Coniinission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegafed 
authority. '" 

Margaret  H.  MrFarland, 

Dcpu  ty  Secmtnry. 

jFR  Hoc.  94-14031  Filed  6-8-94;  8:4«  ain| 
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(Release  No.  34-34137,  File  No.  Ph»x-94- 
25] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  immediate  Effectiveness 
of  Proposed  Rule  Change  by  the 
Philadelphia  Stock  Exchange,  Inc. 
Relating  to  the  Modification  of  Trading 
Hours  on  the  Big  Cap  index 

luiie  1,  1094. 

Pursuant  to  section  19(b)(1)  of  the 
.Securiticr,  Exchange  Act  of  1934 
("Act").'  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  May  6, 
I'J'Jl.  the  Philadelphia  Stock  Exchange. 
Inc.  ("Phlx"  or  "Exchange")  filed  with 
the  Securities  and  Exchange 
Commission  ("Commission")  the 
propositd  rule  change  as  de.-^cribrd  in 
items  I,  II.  and  III  below,  which  Items 
have  been  prepared  by  the  Phlx.  I'he 


■"'17CKK200.3iV3(a)(12). 
■15  II..S.C  78s(b)(  1)11988). 
•  17Cn?240.l'1tv-H1903). 


Commission  is  publishing  this  notice  to 
.solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  .Tiodify  the 
trading  hours  applicable  to  the  Phlx's 
Big  Cap  Index  ("Index"),  a  broad-based 
index.  The  trading  hours  originally 
proposed  in  connection  with  the  Index 
were  from  9:30  a.m.  to  4:10  p.m.  on 
business  days.  The  Phlx  now  proposes 
to  mndify  Phlx  Rules  101  and  1  lOlA  to 
reflect  that  the  trading  hours  of  the 
Index  f,  '.in  9:30  a.m.  to  4:15  p  m.  on 
business  days.  Because  the  Exchange 
believes  that  this  proposal  is  an 
extension  of  an  existing  policy  of  the 
Exchange  to  trade  broad-hased  indexes 
until  4:15  p.m.,  it  has  submittjjd  this 
proposed  rule  change  effetjtive 
immediately  upon  filing  so  that  die 
Index  will  be  op^;n  for  trading  unril  4:15 
p.m.  each  business  day  from  the  time  it 
co.nimcnces  trading  on  May  17,  1994. 

The  text  of  the  proposed  rule  change 
i.s  available  at  the  office  of  the  .Secretary. 
Phlx.  and  at  the  Commission. 

II.  S»':If- Regulatory  Organization's 
Statement  of  the  Purpose  Of,  and 
Statutory  Basis  For,  Lhe  Proposed  Rule 
Change 

In  its  .filing  with  the  Q^mmisrsion,  the 
si;l{-rrou!atory  organization  included 
statenicmts  concerning  the  purjxise  of 
;ind  basis  for  the  proposed  ."^.ile  change, 
and  discussed  any  comments  i!  ."-eouved 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  belr>w. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
sections  (A).  (B),  and  (C)  b»^Jow,  «.f  the 
most  significant  aspects  of  s:i(:h 
slatcments. 

I  A)  Solf-Rt-guIatcry  Orgonizntion  s 
SLitomunt  ofth^  Pmpose  Of,  ard 
Siatuwr/  Basis  For,  ilin  Prnpostd  Huh 

Qn  April  2.S,  19fJ4,  the  Q)inmissJon 
i;,st;ed  an  ordi'r  approving  the 
Exchan?,e's  jiroposal  to  list  and  trade 
options  on  the  Index.3  That  proposal 
h.d  sjwcified  that  the  trading  hours  lor 
the  Index  would  be  from  9:30  a.m.  to 
4:10  p.m.,  and  the  Commission 
approved  the  proposal  with  these 
trading  hours  in  efTect.  Howtjver,  the 
Exchange  states  that  the  trading  hours 
wen?  communicated  incorrectly  to 
Commission  staff  while  the  proposal 
was  pending.  The  Exchange  states  that 
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•  .Si-t-  .Serurifies  Exchan);*  Act  R«-i«Ki»  No.  3J071 
(April  2H.  19«Ml.  59  FH  Zi2Ai  t».tiy  5,  ITO4). 


it  intended  for  the  Index  to  be  open 
until  4:15  p.m.  on  each  business  day. 
consistent  with  ail  of  the  other  broad- 
based  indexes  listed  on  the  Exchange  (as 
well  as  all  other  broad-based  indexes 
listed  on  all  other  options  exchanges). 
Further,  the  Exchange  states  that  its 
Board  of  Governors  approved  the  Index 
with  the  infenf  ion  of  having  it  trade 
until  4:15  p.m.*  Traditionally,  it  has 
been  the  policy  of  the  Phlx,  as  well  as 
all  of  the  other  options  exchanges,  to 
trade  broad-based  indexes  until  4:15 
p.m.  Additionally,  early  materials  that 
were  distributed  to  the  public 
announcing  the  new  hidex  and  showing 
its  specific-itions  indif.ited  that  the 
Index  would  close  at  4:15  p.m.  Because 
at  the  time  this  proposal  wrds  filed  the 
Index  had  not  yet  started  trading,  the 
Exchange  does  not  expet:t  any  customer 
confusion  regarding  the  change  in  the 
closing  time  of  Index.  Accordingly,  the 
Exchange  is  .submitting  [his  filing  as  an 
extension  of  an  existing  policy  and 
practice  of  the  Exchange:  antl  requests 
that  the  filing  be  effective  immeiliately 
upon  filing  pursu.".nt  to  si'clion 
10(b)(3)(.A). 

The  Exchange  belifvos  that  the 
proposed  rule  change  is  «.o::sistent  with 
section  6  of  the  Act,  and.  in  particular, 
section  6(b)(5)  thereof,  in  ihat  it  will 
foster  cooperation  and  coordination 
with  persons  engaged  in  regulating. 
clearL^ig,  settling,  and  prorossing 
information  with  respect  to  and 
facilitating  transactions  in  seruvilics; 
remove  impediments  to  and  perfe{;t  the 
mechanism  of  a  free  and  open  m;;rket 
and  a  national  market  system:  and,  in 
general,  protect  investors  and  the  public 
interest. 

(B)  St^lf-Ht:gu!titory  Or^ar.jzfition's 
Statemnnt  on  Burden  on  Competition 

The  Phlx  does  not  lx;lit-vc  that  the 
proposed  rule  chonpc  will  impose  any 
burden  on  compclition. 

IC)  Se}f-Rp<^:thtOTy  Organisation's 
Statcnirnt  on  Comments  on  t!u} 
Proposed  Htjle  Change  Received  From 
Meniberf:,  Participants,  and  Others 

No  written  comments  were  solicited 
or  re(  eived  with  respert  to  the  propo.scd 
rule  change. 

III.  Date  of  EiTectiveness  uf  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 


Because  the  foregoing  propus«Ml  rule 
change  constitutes  a  stated  policy, 
practice,  or  interpretation  with  n>speci 
to  the  meaning,  administration,  or 


■•  I'hlx  Rule  101  stales  thdt  its  Btnud  o-'^Cuvt-nmrs 
shdil  (Irterminc  bjr  resolution  the  hours  during 
whicii  btnir.<!s.s  in»y  bf  fran«)rt,t<>  or  fhc  Exchange. 


enforcement  of  an  existing  Excbahgr 
rule,  it  has  become  effective  pursuant  tn 
section  19(b)(3)(A)  of  the  Act  and 
subparagraph  (e)  of  Rule  19b-4 
thereunder.  At  any  time  within  t>0  days 
of  the  filing  of  such  proposed  nile 
change,  the  Commission  may  sum.'narily 
abrogate  such  rule  change  if'it  appea.-s 
to  the  Commission  that  such  action  is 
n«>cessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  invt^fors. 
or  otherviiss  in  furtherance  of  the 
purposesof  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  arc  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission,  450  Fifth  Street.  NW.. 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  vvritten  statt^ments 
with  resfh'ct  to  the  proposed  rule 
change  that  a.-e  filed  with  the 
Comj!!ission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  th»! 
(Commission  and  any  person,  other  ih.m 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provision.s  of  5  U.S.C.  552.  will  he 
available  for  inspection  and  copving  in 
the  Commission's  Public  Reference 
Section.  450  Fifth  Street.  NW.. 
Washington.  DC.  Copies  of  such  liling 
also  will  be  available  for  inspection  and 
copying  at  the  principal  office  of  the 
above-mentioned  self-regulatory 
org.inization.  All  submissions  should 
refer  to  Uvn  file  number  in  the  capiion 
above  and  should  be  submitted  by  junf 
.30.  1994. 

l-o,'  the  (:(j:nnii.:sion.  hy  the  Divis-on  i,f 
M.irk.'l  Rpgii^Hfion.  pnr.si;,inl  to  Hr-l.-gni.-.-f 
.nilhor-ly. 

Jonathan  fi.  Kalz, 

Sorrel  cry. 

jF'R  Hex.  'M-13062  FU-idfJ-R-W:  R  -,•.-.. 
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(Investment  Compary  Act  Rcf.  No.  2t»33''- 
813-128) 

ABS  Employees'  Venlure  Fund  Limited 
Partneri.hip  and  Alex.  Brown 
Investments  Incorporated;  Notice  ol 
Application 


AGENCY:  Secuf ifies  and  Exchan-^i- 
Commission  (".SEC"). 
ACTION:  Notice  of  Application  fur 
Exemption  under  the  Investment 
Company  Act  of  1940  ("Act"). 
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APPLJCAMTS:  ABS  Employ 
E*'ut;d  Limited  Partnership 
Partnership")  and  Alex.  Br  > 
favestments  Incorporated  ( 
Partner"),  on  behalf  of  thf 
.(II  partnerships  identical  i 
respects  (other  than  invejit 
obji^.tiveand  strategy)  l.aa? 
(  t'fer'Mi  in  the  future  to  i]:o 
of  lavestJrs  as  tliose  inv^is! 
Vnnture  Partnership  (the  '' 
P.itriserships")  (the  V't-niii.'* 
•'I'l  t'.ie  Subsequent  P;:.^.".'? 
f.f!,;T:Lt:veiy  "the  Pditnerhhjp 
dir-T*  Of  indirect  wholiy-o 
."f    i?!iarie5  of  Alex.  Bro  vr 
Itf^porated  that  may  iie  f( 
; -"^'j  as  geaeral  partners  o 


Venture 
the  "Venture 
ivn 

he'Xrtiiierid 

ves  and 
all  material 
nt 
niay  be 
ame  class 
ig  in  the 
Lihsequfjiu 
Partnership 
hip;i, 

s")  find  iir-.v 
red 


•■':.ifii--qutnt  t  •iitiier'^hips. 
PE'-SVANT  ACT  SECTIONS:  L.x 
n  •f.i'^.st^d  undt;i  section  6il 
n !»  ^rfcvisiotis  of  the  Act  o 
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3UMM4RV  OF  APPLICATION:  A 
-^•f'v  an  order  exe.ijpting  Ih 
tdost  of  tlte  provisiciffs  of 
pKi-nattitig certain  joint  trr.' 
fJ.:ch  Pirinership  will  be  at] 
sn:.;r(ties  company  within 
«if  >frrlion  2(a)(l  i)  of  the  Ac 
f^LriNO  OATS:  The  applicatioi 
<<•<.  f.-.ruury  13,  1^94,  and 
fAt),  !7,irfQ4. 
«£A.'*  AiG  OR  NOTiFiCATlON  OF 
t'.'ri-fr  granfmg  the  applicat' 
i.ti'.'.od  unless  the  SEC  orde 
[:t'f>>."S!ed  ptersons  may  req' 
hr;  ,-;ng  by  writing  to  the 
.Shff.Pi.viry  and  serving  app'.i 
u;t>V  '.jf  the  request,  person 
tn.if'  Hearing  requests  she. 
r  ^».i  ;ed  by  the  SEC  by  o.'M 
f'tjN!  27.  l<mA.  and  should  I 
.ot  i:f.r;'.panied  by  proof  of  se 
•  irpli'^ants.  in  the  form  of  ai 
tV;f  lawyers,  a  certificate  of 
Ht-  ring  requests  shotdd  sta 
«ti  tha  writer's  interest,  th' 
r-qneit,  and  the  issues  cont 
Persons  who  wish  to  be  not 
hearing  may  request  such 
by  Vw'Tftirg  to  the  SEC's  Seer 
AOO^eSSES:  Secretary,  SEC. 
Street.  NVV..  Washington 
Applicants.  135  Ea3t  Balti 
Calttmore,  Maryland  21202 
FOR  FURTHER  INFORMATION 
Jjmf's  E.  Anderson,  Staff 
(2021  942-0573.  or  Roliert 
Branch  Chief,  at  (202)  942-( 
(Division  of  Investment  M;i 
Office  of  Investment  Com 
Re»;tdj;tlonK 
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SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the' 
application.  The  complete  application 
cnay  be  obtained  for  a  fee  from  the  SEC's 
Public  Reference  Branch. 

Applicants'  Representations 

1.  The  Venture  Partners>hip  i.-^  ^'. 
linnted  partnership  organized  under  th" 
laws  of  the  State  of  Maryland.  The 
General  Pc-.nner,  a  wholly-owned 
subsid'.d'-y  of  Alex.  Brown  Incorporate*!?. 
!•>  J  Mv*ryia?id  corporation  that  acts  .«-. 
th"  general  partner  of  the  V^nturo 
P^irtnership.  Ail  of  the  executive  atT.ceri 
-:>.ntl  dir?clurs  of  the  Cen^jral  Partn<:r  .'.nd 
tiv./  co.C'oratii'n  treated  to  serve  as 
gener  si  p-; r  :;     •  f  the  Subsofi uen ? 
P..irti»-r-.Ii:ps  •.\ii!  be  en.ployees  of  .Aii'\ 
Bi-r<wt;  itsrjyrporaled  or  its  subsidiar.ei 

2.  The  Venturt:  Partnt.rship's 
inve-?tn\,-;nt  strategy  will  be  to  invest  in 
pj-tvcidfer  securities  in  which  each  ' 
ir<d»vi<tni.l  limited  partner  has  elficted  t:> 
participate  on  a  case-by  case  basis.  The 
Crl^>e^s!  Partner  will  screen  investmef.t 
opf'ioriunities  that  come  to  its  attention 
thro'.igh  Alf  .<.  Brown  &  Sons 
Incorporated  (Alex.  Brown  ")  o."oth'T 
affdt'itesof  Al?x.  Brown,  and  will 
inforcn  the  limited  partners  of  the 
availability  of  certain  of  these 
opport'inities  for  investment  thioi;i;h 
the  Venture  Partnership.  The  Cenfral 
PiiCKnf;c  will  not  rt-commend 
infe.srn,pn{3  or  exercise  investnKmt 
discr»'f'on.  Capital  contributions  n'dvi" 
to  tl:f.."  V- nture  Partnership  by 
parti.^pating  limited  partners  will  Iw 
alirii rated  pro  rata  to  the  capital  siib- 
fccouats  reldting  to  a  particular 
invt:;?r;u nt,  and  limitt^d  partners  wvho 
eleut  not  to  pa.'ticipate  in  particular 
inves^-j.cnt  will  have  no  interest  t:if.Ti;i 

:i  I  ich  Subsequent  Partnership  will 
be  structured  as  a  limited  psrtr.crship 
Certiin  Subsequent  Partnerships  may 
have  an  investment  strategy  similar  to 
that  of  the  Venture  Partnership  and  ivill 
invest  in  securities  in  which  individ-,;:!! 
limitfrd  partners  have  electod  to 
participate  on  a  case-by-case  l;asis 
through  allocations  to  capital  sub- 
accounts Other  Subsequent 
Partnerships  may  be  operated  as  poole^l 
entities  managed  by  their  general 
partners.  The  General  Partner  is 
expected  to  serve  as  genera'  partner  for 
the  S'lbsequent  Partnerships,  although 
one  or  more  separate,  wholly-owned 
subsidiaries  of  Alex.  Brown 
Incorporated  may  be  created  to  serve  as 
general  partner  of  the  Subsequent 
Partnerships. 

4.  Each  Partnership  will  offer  limited 
partnership  interests  only  to  persons 
who  art»:  (a)  Employees  of  Alex.  Brown 
wh(i  are  present  or  former  managing 
diff'Ttors  t»r  principals  of  Alex.  Brown  (<c 


partners  of  Alex.  Brown's  pretlecessnr. 
Alex.  Brown  Partners,  or  employees 
holding  positions  equivalent  to 
managing  director  or  principal  with 
other  wholly-oivned  subsidiaries  of 
Alex.  Brown  Incorporated;  (b) 
''accredifed  investors  "  as  defined  in  rule 
f.01(a)(6)  of  regulation  D  under  the 
Secu.nties  Act  of  1933;  and  (c)  in  *'pe 
opinion  of  the  General  Partner  (nr  in  ih.e 
cas»;  of  any  Siibsequent  Parinersnip,  its 
Ej^'-nfiral  partner).  sutTicit  r.tiv 
knriwi:Higeaide,  sopiiisJicated.  in-.d 
vxper'.enrsd  in  business  and  fiudncial 
tnatters  to  !■*  c?p.«bie  of  evaluftirig  thi^ 
;r.e:its  and  risk  of  the  partneiship 
invest Tirnt,  abls  tc  btar  Ihp  ec Dfr.c  ir 
risk  ^vfsuch  invesLr.ent,  and  .liAv.  'o 
.!T?),'d  dtornpiete  loss  of  sui.h 
investment.  "The  P&rtiierships  are 
inv-nde'l  to  allow  the  participants  ti> 
f'.ivr;rs\fy  their  investments  aniX  tn  havf 
the  oppvirtunify  to  parficipate  in 
invcsMnfrni.j  that  nught  not  otherwist-  in- 
available  to  them  or  that  njight  b'^ 
iK-ycasd  thi-ir  individual  tnecns. 

5.  .Alex,  brown  Incorporated  or  Us 
jifrdiates  will  bear  all  expenses  incurred 
in  r;orine':tion  with  the  organization  of 
c«i:h  Partnership,  flie  Venture? 
Partnership  w:Il  bear  its  own  opt^raring 
expenses.  No  conspensation  will  be  paid 
ro  the  Ccrierai  Partner  for  its  services  to 
ihL*  Vt.nMre  Partnerstiip  and  the  Cen*'ral 
Partner  will  not  receive  roiniliur<.f;i!:en» 
for  its  own  expenses.  Because  the 
Crtjneral  Parmer  (vceives  no 
f:otnpf?ns3tion  for  its  services  to  ilie 
Vonturi'  Partnership,  it  will  not  r"g;s'iT 
as  an  investment  adviser  unilor  the 
Inve.stnitTit  Advisers  .Act  of  1940. 
AppiicanTs  will  consider  at  the  ti-iie  ot 
formation  of  any  Subsequent 
Parnership  whether  the  Cieneral  I'ar!n».r 
(or  any  entity  acting  as  genera)  partner 
for  such  Subsequent  Partnership)  will 
b»;  retjuired  to  register  as  an  invt;s!;ut'n( 
advis-?r. 

f>  The  C/<.T.eral  PartniT  of  each 
Partnership  will  contribute  capita!  to 
the  Partnership  in  an  amount  equal  to 
at  least  1%  of  the  aggregate  initial 
capital  contributions  of  that 
Partnership's  initial  limited  pariners. 
Each  general  partner  will  be  capitalized 
so  as  to  satisfy  existing  Internal  Revenuf- 
Service  guidelines  regarding  the 
characterization  of  an  entity  for  fede.Ml 
inc(»me  tax  purposes  as  a  partnership, 
rather  than  as  an  association  taxable  as 
a  corporation. 

7.  Each  Partnership  will  send  its 
limited  partners  an  annual  report 
regarding  its  operations  and  valuation  of 
Partnership  assets  as  carried  on  the 
Uioks  of  the  Partnership.  The  report  will 
set  out  information  with  respect  to  each 
limited  partner's  distributive  share  of 
income,  gains,  losses,  credits,  and  other 
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ilnins  for  federal  income  tax  ptirpos«s. 
Tho  annual  report  of  the  Venture 
Partnership  and  of  each  Snbsequrnt 
I'arlnoibhip  with  a  similar  invtsfmrnl 
strategy  will  contain  unaudiJwl 
financial  statomcnts  because  these 
I'.frtnerships'  assets  will  c-onsist  only  of 
initial  capital  contributions  and 
investments  selected  bv  individual 
limited  partners.  These  Partn»>rsh!ps 
will  maintain  a  Hie  cont.un.'ng  any 
finant  ial  statements  and  other 
information  ref;cived  from  the  issiuirs  of 
tho  investments  held  by  such 
Fartnt^'-ships,  and  will  make  .such  file 
avni!al>le  for  in:;pcr.tion  by  their  limited 
patntirs.  The  annual  report  of  each 
othi  r  l^^rlnership  will  contain  finnnfial 
statements  audited  by  independent 
pn'niic  accountants. 

Applicants' Legal  Analysis 

^  1.  S'  ..::on  6(b)  provides  that  the  S.KC 
shall  e»;>:mpt  employees'  stx.wiitios 
companies  from  the  provisions  of  the 
Act  to  the  extent  that  smJi  ex.ujipiion  is 
consistent  with  the  protection  of 
investors.  Section  2{aKl3)  d.;nn,>s  an 
(Nn()l(>yees'  security  company,  amf)nj> 
oth T  things,  as  any  invest;ni(jnt 
i:«)nipriny  all  of 'he  outstandinj^ 
.s(H.iiiit;t;s  of  v-hicfa  are  boneficiaily 
owned  by  the  employees  or  |)er;:ons  on 
retainer  of  a  single  employer  or 
afiiliafed  employers  or  by  former 
i'mp!u>''vs  of  such  employers. 

'2  Applicants  submit  that  the 
exemptions  requested  arc  consisti  nt 
will:  xha  protection  of  invcirfors  in  view 
i>f  the  substantial  community  of  interebf 
.unong  gH  of  th*?  parties  and  fh^  fncl  thai 
each  Partnership  is  an  '*empIoiC!\s 
ser.uritios' company"  as  deiined  in 
sec'] on  2(a)(13)  of  the  Art.  "1  he 
Pa.nnerships  are  organised  and  mainged 
by  persons  who  will  \yp  investing  in  the 
Partncrsh'j;';.  .--d  will  not  bo  promoted 
by  persons  see.vii-g  to  pro.Ht  frr.m  fees  or 
investment  advice  or  Irnm  the 
iii.stnbuJion  of  securities. 

3.  On  behalf  of  tho  Partnerships, 
.ipplicint.";  request  roIiv:f  froir;  a/'l  of  !hr> 
jirovisions  of  the  Act,  and  the 
regidations  thereunder,  except  ser.ti.'-jns 
M,  1 7  (except  for  certaiji  provisions  of 
sect.ms  17  (a),  (d),  (f),  (yj.  ii.id  (j)  ,-,s 
desr.ribod  herein),  30  f.  >i:ep)  forcvrt-un 
P'ovisions  of  section.'?  30  (a),  ft*),  (;1), 
iiiid  (p  a.!  described  b'^r-jip),  and  ;;>>.';<, 
and  the  rules  tfierf!!;.nd^r. 

4.  .•>r4u).T  17(a)  provides,  in  rrf.v.i  it 
p.nl,  that  !i  is  unlr.vful  foraiiy  sffi!;..!,  d 
pcisoii  of  a  rei^Lstcffid  iri»-c.';tmr:ni 
co!np.;iiy,  orany  iiffi.'ialed  pcrso.i  nf 
:  ucl)  person,  acti.^^  a.s  p.njicipal, 
l.iiov.ingly  to  sell  any  seci^rity  or  n;her 
proj.>erty  to  su(  1.'  registered  invesiment 
'  ompany  or  to  purchase  from  su( !) 
re  gisicred  investmonf  company  nnv 


security  or  other  property.  An 
exemption  is  requested  from  section 
1 7(a)  to  permit  the  Partnerships  to:  (a) 
Purchase  from  Alex.  Bro^vn,  or  from  an 
Alox  Brown  affiliate,  securities  or 
inte;-ests  in  properties  previously 
acquired  for  the  account  of  Alex.  Bnnvn 
or  the  Alex.  Brown  affiliate:  (b)  sell  to 
-Mex.  BrouTi  or  Alex.  Brown  affiliates 
securities  or  interests  in  properties 
pri:yiously  acquired  by  the  Partnerships; 
(c)  invest  in  companies,  partnerships,  or 
other  investment  vehirK«  offered, 
spoi-^ored,  or  managed  by  Alex.  Brown 
or  by  an  Alex.  Brown  affiliate  ("Afcx. 
Brown  Sponsored  Vehicles");  (d) 
purchase  securities  from  Ale.x. 'Brown 
Sponsored  Vehicles,  except  that  bridge 
financing  in  Aiex.  Brown  Sponsored 
Vehicles  will  be  limited  to  50%  of  the 
as.sets  of  a  Partnership;  (e)  invest  in 
.•■■ecurities  of  entities  for  v  f;,-  h  Alex. 
P.rown  or  its  affiliated  per^ins  have 
performed  investment  boiikmg  or  other 
servii  es  and  from  which  they  muy  have 
HH  ,'ived  fee:>;  (Q  purchase  interests  in  a 
c:ompany  or  other  mveslment  vehicle  in 
which  Alex.  Brown  or  Alex.  Brown 
affiliates  or  their  respective  tjmployees 
own  5%  or  more  of  thf.  voting  -.<xurities. 
or  that  is  otherwise  aftllialed  with  the 
Partn«  rship  or  Alex.  Brown;  (g) 
purchase  se<;urities  that  are 
underwritten  by  Alox.  Brown  (including 
a  member  of  a  sidling  group)  on  terms 
at  least  as  favorable  to  llie  Partnership 
as  those  offered  to  investors  otlier  than 
■■aiTiiiated  persons"  (as  denned  in  the 
Act)  of  Alex.  Brown;  (b)  participate  as 
a  selling  securityholder  in  a  public 
offering  that  is  underwritten  by  Alex. 
Brown  or  by  en  Alex.  Browm  offiii-ite  or 
in  which  Alex.  Brown  or  an  A'ex. 
Brown  affiliate  ac;ls  as  a  member  of  the 
selling  group;  (i)  invest  in  money  market 
funds  njunagvd  or  underwit'on  by  Alex. 
Brown  or  Alex.  Brown  affiliates;  (j) 
pMrt;hast}  shoi-t-term  in.strumenfs  from, 
or  soli  such  instruments  to,  Alex.  Brown 
or  Alex.  Brown  affiliates  at  market 
valsi'?;  and  (k)  enter  into  repurchase 
lr-^/!S^ctions  with  A!c.<  Bro-.vn  or  Alex. 
Brown  nffiliofos. 

5.  Any  ass.;{s  of  a  Partnrrfihip 
ii.ve>,lcd  in  a  money  market  fi?r;d 
ni.ina;:<"d  by  an  Alex.  Brown  affi.'iatfi 
will  be  invesfeii  in  or;!y  »!,o;,£^  m-jney 
mai-lcc-  funtfs  that  do  not  imnos.-  .s.-/!  js 
loads  or  red  niptlo'i  k.ts.  and  will  be 
siibjeci  only  fo  tho- ri  fees  charfjmi  to  and 
paid  Ly  persoiis  wnaffi.'ia'ei!  'i.irh  Alex. 
P.-own  in  vcsliiig  m  thai  iAT^x\. 
iuithcrmore,  a  Pflrf-:.-r--J)i;j  p  j.ch.j.-ing 
any  other  short-lorm  iii.;t;;i;7r:nl  frota 
Alex.  BrouTi  or  sn  Akx.  J?:own  ^fSliaf.' 
wi:?  p.iy  no  fee  in  cormectif.n  will-;  that 
purt:h.ise.  No  Partnership  wiii  aci,jire 
more  th.nn  :\%  f.f  the  Jotal  o:.lKtanding 


voting  stock  of  any  investment 
company. 

6.  .Section  17(d)  makes  it  unlaM  fwl  for 
any  affiliated  person  of  a  registered 
investment  company,  acting  as 
principal,  to  effect  any  transaction  in 
whit  h  the  company  is  a  joint  or  joint 
and  sever.il  participant  with  the 
affiliated  person  in  contravention  ol 
such  rules  and  regulations  as  the  Sht ; 
may  prescribe.  Rule  17^1  was 
promulgated  pursuant  to  section  17(d) 
ajid  prohibits  most  joint  tran.sactions 
unless  approved  by  order  of  the  SEC  An 
exemption  is  requested  pursuant  to 
sef.tion  17(d)  and  rule  17d-l  to  permit 
the  Partnerships  to  participate  in  joint    . 
transactions,  including  the  following:  (;i) 
An  investment  by  oi:e  or  more 
Partnerships  in  a  non-Alex.  Brown 
Sponsorfid  Vehicle,  (i)  in  which  Alex. 
Hr.nvn,  an  Ale.x.  Brown  affihato  or  .in 
affiliated  person  thereof,  an  AIijx. 
Brown  Sjionsored  Vehicle,  aii  emufoyi-.', 
officer,  or  director  of  the  General  * 
Partner,  or  certain  transferees  of  Ihr? 
aforementirmed  (collectively . 
"Affiliates")  is  a  participant  or  plan.-,  to 
bccoiiu>  a  parficipcint,  and/or  (ii)  with 
resp.M.t  to  which  Al^x.  Brown  or  a.i 
Aley.  Brovin  affiliate  is  entitled  to 
receive  placement  fees,  investment 
b.mking  fees,  brokerage  commis.sir)ns.  o! 
other  economic  benefits  or  interests:  (h) 
an  investment  by  o.ie  or  mom 
Partnerships  in  an  Alex.  Brow7i 
Sponsored  Vehicle;  and  (c)  an 
investment  by  one  or  more  Partnership', 
in  an  Alex.  Brown  Sponsort^d  V«;hiclc  in 
which  an  Affiliate  is  a  particip.">nl  or 
pLns  to  become  a  pa.'licipant'  including 
situations  in  which  an  Affjliafe  has  a 
|)artncr;hip  or  other  interest  in,  or 
compensation  anangement  with,  th«; 
Al<:\-.  Hiown  Sponsored  Vchh.de. 

7.  .Section  17(0  permits  a  r(;gist.T,>(i 
inveslmont  company  to  maintain  s«'lf 
custody  of  its  secmitics  and  similar 
investmrnls  subject  to  such  niles  and 
regulations  as  the  SEC  pres<;ril)es  for  the 
projection  of  investors.  An  exempiion  is 
requer.ted  from  section  17(f)  and  r.dif 
17f- 1  to  the  extent  necj^ssary  to  pcnnit 
Alex.  Bnr.vn  to  act  as  custodian  lor  tin: 
Partnershiyts  without  a  written  (;onir;jj;J, 

H.  Sec:j...i  17(g)  and  rule  17g-l 
gencDily  require  that  a  majority  of  tbe 
bn.ird  of  ('irecfors  oi  rm  invcoL-n: ut 
c<jn«p,;ny  wlio  are  :\o{  iriterestfjd  pejstoiN 
t.ike  ce.tain  'icMon ■:  a.id  ni.«k«  ciiil.iiii 
appro v.ils  cojiccrning  fcondiiig.  :\a 
e>;';;n|;ti(ja  j.s  rcciuoltd  to  tha"  xlcnt 
necessary  to  permit  Jie  P-irtn.-r  -.!.ip:,  -,, 
com,,!y  wi'.b  rule  i/g-l  wiihoul  t;;,.- 
iiet.ossiiy  ot  having  a  uioMjrity  oft!..; 
board  of  liiiettors  of  the  (kjj^eraj  i'li-t,;.  r 
who  are  not  "intcrt-vled  porson.s"  I.jm! 
sccb  actif/i  and  make  such  .ipfjrrvah  ,••; 
s«  ;  forth  i.i  rule  17g-1.  hx«.ept  for  rh'" 
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requirements  of  approval  by 
tnterested  directors,  the 
will  romply  with  rule  17g-l 

9.  faction  17(j)  and  rule  1 
thnt  every  registered  inves 
conipaiiy  adopt  a  written  co' 
acid  that  every  access  person 
r«gistered  investment  com 
transactions  in  any  security 
the  access  person  has,  or  by 
the  transaction  acquires,  an) 
ttultrect  beneficial  ownershi 
Applicants  request  an  exeni 
the  requirements  of  rule  17j 
exception  of  rule  17j-l(a). 
dfij  burdensome  and 
light  of  the  community  of  ir 
.uuong  the  partners  of  the  V, 

10.  Section  30  of  the  Act  ^ 
n;qaires  a  registered  invcstn 
company  to  file  quarterly  a 
reports  with  the  SEC  and  m. 
•innual  reports  to  its  stockh 
exemption  is  requested  from 
:\0[h)  and  30(b)  to  the  extent 
to  exempt  the  Partnerships 
annual  and  quarterly  report? 
SEC.  The  pertinent  informal 
would  be  contained  in  such 
niiist.  pursuant  to  the  terms 
partnership  agreements,  be « 
limited  partners  of  the  Partn 
Evemptive  relief  from  sectio  i 
necessary  to  permit  the 
report  annually,  rather  than 
annually,  to  the  limited 
Exemptive  relief  from  sect 
necessary  to  exempt  the 
and  any  other  persons  who 
deemed  to  be  members  of  an 
board  of  a  Partnership  from 
'J.  4.  and  5  under  section  16 
S<\,urities  Exchange  Act  of  1 

Applicants'  Conditions 


Part  worships 


j-l  require 
tn  ent 

e  of  ethics 
of  a 

y  report 
n  which 
eason  of 
direct  or 


c 


f  or 


)fl 


s  jnt 


Parti  ersh 


An  order  granting  the  req*  ested 
»"\eir.ptions  will  be  subject  ti  >  the 
fi'llowing  conditions  sft  'niln  in  th(^ 
application: 

1.  Each  proposed  tran^^acti  in 
fitherrtisc  prohibited  by  sect  on  17i  0  or 
Eviction  17(d)  and  rule  !7<i-l  (the 
'  i.»-tion  17  Trunsactiotis")  v  ill  he 
•:f-.i<Jed  only  if  the  CK^ncral  1  artnoi,  o* 
tf.  L^e  case  of  ary  Subsequer  t 
Partnership,  its  [;i;npral  fwrtx  r 
rtr?t«T:nines  iliat: 


.U  1 


r  »ce 


1? 


{.;)  The  terms  of  the  tracs.u  i 
^^•^t•  i.onsideralion  to  he  puid  or 
fji.-cnd  reasonable  tn  the  litnite 
.•Tid  do  not  involve  overrfachin; 
t'jrtnorship  or  its  limited  parfiitts 
of  any  person  concerned;  nnd 

[h]  The  transaction  is  copsisti; 
irsterestsof  the  li.nnited  partners 
Partnership's  organizational 
the  Partnership's  reports  to  its  1 
partners. 


I  doc  J 


non- 


tion  from 
1 .  with  the 
because  they 
unnece  isary  in 
n  erest 
a  rtnerships. 
jnerally 
ent 
annual 
senii- 
ders.  An 
sections 
necessar>' 
m  filing 
with  the 
on  that 
ilings 
the 
to  the 
rships. 
30(d)  is 
ips  to 
>emi- 
part  lers. 
tio  1  30(0  is 
Gen  jral  Partner 
ijiay  be 
advisory 
iling  Forms 
)f  the 
1  134. 


.  ir.i. hiding 
•ved. are 
,  partiier*; 
of  the 
on  the  p.irt 


It  with  th»! 
the 

meats  and 
ted 


71 


In  addition,  the  General  Partner,  and 
any  general  partner  of  any  Subsequent 
Partnership,  will  record  and  preserve  a 
description  of  such  affiliated 
transactions,  their  findings,  the 
information  or  materials  upon  which 
their  findings  are  based  and  the  basis 
therefor.  All  such  records  will  bf^ 
maintained  for  the  life  of  the 
I'artnerships  and  at  least  two  years 
thereafter,  and  will  be  subject  to 
examination  by  the  Commission  and  i{.> 
staff  All  such  records  will  be 
maintained  in  an  easily  accessible  place 
for  at  least  the  first  two  years. 

2.  In  any  case  where  purchases  or 
sales  are  made  from  or  to  an  entity 
affiliated  with  a  Partnership  by  reason 
of  a  5%  or  more  investment  in  such 
entity  by  a  director,  officer  or  employee 
of  the  general  partner  of  that 
Partnership,  such  individual  will  not 
participate  in  the  general  partner's 
detennination  of  whether  or  not  to  effect 
such  purchase  or  sale. 

3.  The  General  Partner,  and  any 
general  partner  of  any  Subsequent 
Partnership,  will  adopt,  and 
periodically  review  and  update, 
procedures  designed  to  ensure  that 
reasonable  inquiry  is  made,  prior  to  the 
consummation  of  any  section  17 
Transaction,  with  respect  to  the  possible 
involvement  in  the  transaction  of  any 
affiliated  person  or  promoter  of  or 
principal  underwriter  for  the 
Partnerships,  or  any  affiliated  person  of 
such  a  person,  promoter,  or  principal 
underwriter. 

4.  No  general  partner  of  any 
Partnership  will  invest  the  funds  of  that 
Partnership  in  any  investment  in  which 
a  "Co-Investor"  has  or  proposes  to 
acquire  the  same  class  of  securities  of 
the  same  issuer,  where  the  investment 
involves  a  joint  enterprise  or  other  joint 
arrangement  within  the  meaning  of  m\c 
17d-l  in  which  the  Partnership  and  the 
Co-Investor  are  participants,  unless  any 
such  Co-Investor,  prior  to  disposing  of 
ail  or  part  of  its  invcst.fTiont,  (aj  gives 
ihat  genaral  partner  sufficie  it,  but  not 
less  than  one  day's,  notice  of  its  intent 
to  dispose  of  its  investment,  and  (b) 
retraij'.s  from  disposing  of  iti  invostm-'nt 
unless  the  Partnership  has  the 
opportunity  to  dispose  of  the 
r'arJnership's  investment  prior  to  or 
concurrently  with,  on  the  same  terms  as, 
ar.d  pro  rata  with  the  Co-Investor.  The 
term  "Co-ln veslor"  moans  any  person 
who  is:  (a)  An  "affiliated  person"  (as 
such  term  is  defined  in  the  Act)  of  the 
Partnership;  (b)  Alex.  Brown 
Incorporated,  its  subsidiaries  and 
controlled  entities  ("Alex.  Brown 
Incorporated"):  (c)  an  employee,  officer, 
or  director  of  Alex.  Brown  Incorporated; 
(dl  Alex.  Brown  Sponsored  Vehicles;  (e) 


eny  entity  with  respect  to  which  .Alex. 
Brown  Incorporated  prov  ides 
management,  investn'.ent  managtrinent 
or  similar  services  as  manager, 
investment  manager,  or  general  partner 
or  in  a  similar  capacity,  and  for  which 
it  may  receive  compensation,  includinv; 
without  limitation,  management  fees, 
performance  fees,  carried  interests 
entitling  it  to  share  disproportionately 
in  income  and  capital  gains  or  similar 
compensation;  or  (fl  a  company  in 
which  an  officer  or  director  of  the 
Ckineral  Partner  (or  of  any  other  general 
partner  of  a  Partnership)  acts  as  an 
officer,  director,  or  general  partner,  or 
ha.s  a  similar  capacity  to  control  the  salt- 
or  other  disposition  of  the  company's 
.securities.  The  restrictions  contained  in 
this  condition,  however,  shall  not  Im' 
dcK-med  to  limit  or  prevent  the 
disposition  of  an  investment  by  a  Co- 
Investor.  (a)  To  its  direci  or  indii^i-ct 
wholly-owned  subsidiary,  to  any 
company  (a  "parent")  of  which  the  Co- 
Inveslor  is  a  direct  or  indirect  wh<jlly- 
ovvned  subsidiary,  or  to  a  direct  or 
indirM;t  wholly-owned  subsidiary'  of  its 
parent;  (b)  to  immediate  family 
members  of  the  Co-Investor  or  a  trust 
established  for  any  such  family  member; 
(c)  when  the  investment  is  comprised  of 
securities  that  are  listed  on  a  national 
securities  exchange  registered  under 
section  6  of  the  Securities  Exchange  Act 
of  1934.  as  amended  (the  "  1934  Act"); 
or  (d)  when  the  investment  is  comprised 
of  securities  that  are  national  market 
system  securities  pursuant  to  section 
llA(a)(2)  of  the  1934  Act  and  nile 
llAa2-l  thereunder. 

5.  Th?  general  partner  of  oach 
Part(:ership  will  send  to  each  limited 
partner  who  had  an  interest  in  the 
I'driuership,  at  any  time  during  tlie 
fis»"al  year  then  ended.  Pa.rtnership 
fiodocial  statements-  Such  fina;»:ial 
-ititfnier.ts  will  be  unaudited  in  the  casj- 
of  the  Venture  Partnership  nnd  each 
Siiisequent  Partnership  with  a  ^>iniil.ir 
iiu'jstment  strategy,  but  iu  the  castr  of 
a!!  oj'r.er  Pnrtnerjhip.H  will  he  audited  liv 
li.i!  Parti\ersliips'  indeiii-ruient 
acv:o'-'ntants.  At  the  end  of  each  fiscal 
yo jr.  the  gennal  partner  of  oach 
I'artiif^rship,  other  than  the  W'nturc 
Partnership  a.nd  each  Subsequent 
Partnership  with  a  similar  invcsttneat 
strategy,  will  make  an  appraisal  or  liavf? 
an  appraisal  made  of  ail  of  iho  assets  of 
the  Partnership  as  of  such  fiscal  year 
'.^nd.  The  appraisal  of  the  Partnership 
assets  may  be  by  independent  third 
parties  appointed  by  the  general  partner 
and  deemed  qualified  by  tlie  general 
partner  to  render  an  opinion  as  to  the 
value  of  Partnership  assets,  using  such 
nie'hods  and  considering  such 


Federal  Register  /  Vol.  59.  No.  liQ  /  Thursday.  June  9.  1994  /  Notices 


29851 


information  relating  to  the  investments, 
assets  and  liabilities  of  the  Partnership 
as  such  persons  may  deem  appropriate, 
but  in  the  case  of  an  event  subsequent 
to  the  end  of  the  fiscal  year  materially 
affecting  the  value  of  any  Partnership 
asset  or  investment,  the  general  partner 
may  revise  the  appraisal  as  it,  in  its 
good  faith  and  sole  discretion,  deems 
appropriate.  In  addition,  within  90  days 
after  the  end  of  each  fiscal  year  of  each 
of  the  Partnerships  or  as  soon  as 
practicable  thereafter,  its  general  partner 
shall  send  a  report  to  each  person  who 
was  a  limited  partner  at  any  time  during 
the  fiscal  year  then  ended,  setting  forth 
such  tax  information  as  shall  be 
necessary  for  the  preparation  by  the 
limited  partner  of  his  or  her  federal  and 
state  income  tax  returns  and  a  report  of 
the  investment  activities  of  the 
Partnership  during  such  year. 

6.  Each  Partnersnip  and  its  general 
partner  will  maintain  and  preserve,  for 
the  life  of  each  such  Partnership  and  at 
least  two  years  thereafter,  such 
iccounts.  books,  and  other  documents 
as  constitute  the  record  forming  the 
basis  for  the  financial  statements  and 
annual  reports  of  such  Partnership  to  be 
provided  to  the  limited  partners,  and 
agree  that  all  such  records  will  be 
subject  to  examination  by  the 
Commission  and  its  staff.  All  such 
records  will  be  maintained  in  an  easily 
accessible  place  for  at  least  the  first  two 
years. 

For  the  SEC,  by  the  Division  of  Investment 
Management,  under  delegated  authority. 
Margaret  H.  McFarland, 
Depuly  Secretary. 

IFR  Doc.  94-13961  Filed  6-8-94;  8:45  am) 
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June  27, 1994.  to  the  Secretar>', 
Securities  and  Exchange  Commission. 
Washington,  EX:  20549,  and  ser\e  a 
copy  on  the  relevant  application(s)  and/ 
or  declarant(s)  at  the  address(es) 
specified  below.  Proof  of  service  (by 
affidavit  or,  in  case  of  an  attorney  at 
law,  by  certificate)  should  be  filed  wjth 
the  request.  Any  request  for  hearing 
shall  identify  specifically  the  issues  of 
fact  or  law  that  are  disputed.  A  person 
who  so  requests  will  be  notified  of  any 
hearing,  if  ordered,  and  will  receive  a" 
copy  of  any  notice  or  order  issued  in  the 
matter.  After  said  date,  the 
application(s)  and/or  declaration(s),  as 
filed  or  as  amended,  may  be  granted 
and/or  permitted  to  become  effective. 


Indiana  Michigan  Power  Company  (70- 
6458)  ■ 


[Release  No.  35-26060] 

Filings  Under  the  Public  Utility  Holding 
Company  Act  of  1935  ("Act") 

Iune3,  1994. 

Notice  is  hereby  given  that  the 
following  filing(s)  has/have  been  made 
with  the  Commission  pursuant  to 
provisions  of  the  Act  and  rules 
promulgated  thereunder.  All  interested 
persons  are  referred  to  the  application(s) 
and/or  declaration(s)  for  complete 
statements  of  the  proposed 
transaction(s)  summarized  below.  The 
application(s)  and/or  declaration(s)  and 
any  amendments  thereto  is/are  available 
for  public  inspection  through  the 
Commission's  Office  of  Public 
Reference. 

Interested  persons  wishing  to 
comment  or  request  a  hearing  on  the 
application(s)  and/or  declaration(s) 
should  submit  their  views  in  writing  by 


Indiana  Michigan  Power  Company 
("l&M"),  One  Summit  Square.  P.O.  Box 
60,  Fort  Wayne,  Indiana  46fi01.  an 
electric  utility  subsidiary  of  American 
Electric  Power  Company,  Inc.,  a 
registered  holding  company,  has  filed  a 
post-effective  amendment  to  its 
application-declaration  under  Sections 
9|al,  10  and  12(d)  of  the  Act. 

By  orders  dated  June  11,  1980  and 
June  25, 1980  (HCAR  Nos.  21618  and 
21642,  respectively).  I&M  was 
authorized  to  enter  into  an  agreement  of 
sale  ("Agreement")  with  the  City  of 
Rockport.  Indiana  ("City")  concerning 
the  construction,  installation,  financing 
and  sale  of  pollution  control  facilities 
("Pacilities")  at  I&M's  Rockport  Plant. 
Under  the  Agreement,  the  City  may 
issue  and  sell  its  pollution  control" 
revenue  bonds  ("Revenue  Bonds ')  or 
pollution  control  refunding  bonds 
("Refunding  Bonds"),  in  one  or  more 
series,  and  deposit  the  proceeds  with 
the  trustee  ("Trustee")  under  an 
indenture  ("Indenture")  entered  into 
between  the  City  and  the  Trustee.  The 
proceeds  are  applied  by  the  Trustee  to 
the  payment  of  the  costs  of  construction 
of  the  Facilities,  or,  in  the  case  of 
proceeds  fi-om  the  sale  of  Refunding 
Bonds,  to  the  payment  of  the  principal, 
premium  (if  any)  and/or  interest  on 
Revenue  Bonds  to  be  refunded. 

I&M  was  also  authorized  to  convey  an 
undivided  interest  in  a  portion  of  the 
Facilities  to  the  City,  and  to  reacquire 
that  interest  under  an  installment  sales 
arrangement  requiring  I&M  to  pay  as  the 
purchase  price  semiannual  installments 
in  such  an  amount,  together  with  other 
monies  held  by  the  Trustee  under  the 
Indenture  for  that  purpose,  as  to  enable 
the  City  to  pay.  when  due.  the  interest 
and  principal  on  the  Revenue  Bonds. 
The  City  issued  and  sold  its  Revenue 
Bonds,  in  one  series,  in  the  aggregate 
principal  amount  of  $40  million. 


By  subsequent  orders  dated  December 
4.  1984  and  December  12. 1984  (HCAR 
Nos.  23514  and  23528,  respectively),  the 
Commission  authorized  l&M  to  enter 
into  amendments  to  the  Agreement  with 
the  City  providing  for  the  disposition 
and  acquisition  of  the  Project  in 
connection  with  the  issuance  by  the 
City  of  $110  million  principal  amount  of 
pollution  control  bonds  ("Series  1984  A 
Bonds '),  also  in  one  series,  to  finance 
the  construction  of  the  remainder  of  the 
Project. 

Then,  by  order  dated  August  2,  1985 
(HCAR  No.  23781),  the  Commission 
authorized  I&M  to  enter  into  further 
amendments  to  the  Agreement  with  the 
City  providing  for  the  issuance  and  sale 
of  an  aggregate  principal  amount  of 
$150  million,  in  three  additional  series, 
of  pollution  control  bonds  ("Series  1985 
A  Bonds"),  each  in  the  principal 
amount  of  $50  million  with  a  maturity 
of  August  1,  2014.  The  third  series  of" 
the  Series  1985  A  Bonds  were  fixed  rate 
bonds  bearing  intere.st  at  9Va%  per 
annum,  payable  semiannually,  and 
subject  to  optional  redemption 
following  an  initial  period  not  to  exceed 
ten  years  ("Fixed  Rate  Bonds").  The 
proceeds  of  the  Series  1985  A  Bonds 
were  used  to  cover  a  portion  of  the  cost 
of  construction  of  the  Project  and  to 
refund  the  outstanding  short-term  Series 
1984  A  Bonds  in  the  principal  amount 
of  $110  million. 

l&M  now  proposes  to  have  the  City 
issue  and  sell,  no  later  than  December 
31,  1995.  an  additional  series  of 
Refunding  Bonds  in  the  aggregate 
principal  amount  of  up  to  $50  million 
("Refunding  Fixed  Rate  Bonds ').  The 
proceeds  of  the  sale  of  the  Refunding 
Fixed  Rate  Bonds  will  be  deposited  with 
the  Trustee  and  applied  by  the  Trustee, 
and  used  together  with  other  funds 
supplied  by  I&M,  to  provide  for  the 
early  redemption  of  the  Fixed  Rate 
Bonds  at  a  price  of  102%  of  their 
principal  amount. 

It  is  contemplated  that  the  Refunding 
Fixed  Rate  Bonds  will  be  sold  by  the 
City  pursuant  to  arrangements  with 
Goldman,  Sachs  &  Co.  While  I&M  will 
not  be  a  party  to  the  underwriting 
arrangements  for  the  Refunding  Fixed 
Rate  Bonds,  the  Agreement  provides 
that  the  Refunding  Fixed  Rate  Bonds 
shall  have  such  terms  as  shall  be 
specified  by  I&M. 

l&M  is  advised  that  the  Refunding 
Fixed  Rate  Bonds  will  bear  interest 
semi-annually.  It  is  expected  that  the 
Refunding  Fixed  Rate  Bonds  will 
mature  at  a  date  or  dates  not  more  than 
40  years  from  the  date  of  their  issuance. 
The  Refunding  Fixed  Rate  Bonds  may 
be  subject  to  mandatory  or  optional 
redemption  under  circumstances  and 
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value  of  all  redemption  an 
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estimated  after-tax  interest 
Refunding  Fixed  Rate  Bon^s 
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North  Adams  Street,  Green  Bay. 
Wisconsin  54307,  has  filed  an 
application  requesting  an  order:  (1) 
Approving  the  direct  acquisition  by 
WPS  Resources,  under  sections  9(a)(2) 
and  10  of  the  Act,  of  all  the  outstanding 
shares  of  common  stock  of  Wisconsin 
Public  Service  Corporation  ("Wisconsin 
Public  Service"),  and,  through  such 
acquisition,  the  indirect  acquisition  of 
33.1%  of  the  outstanding  shares  of 
Wisconsin  River  Power  Company 
("Wisconsin  River  Power"),  and  (2) 
granting  WPS  Resources  and  its 
subsidiary  companies,  upon 
consummation  of  the  proposed 
transaction,  an  exemption  under  section 
3(a)(1)  of  the  Act  from  all  of  the 
provisions  of  the  Act,  except  section 
9(a)(2). 

Wisconsin  Public  Service,  a  public- 
utiUty  company  and  a  public-utility 
holding  company  exempt  from 
registration  by  order  of  the  Conuiission 
under  section  3(a)(2)  of  the  Act,*  is 
principally  engaged  in  the  production, 
transmission,  distribution  and  sale  of 
electricity  to  approximately  347,000 
customers  in  northeastern  Wisconsin 
and  upper  Michigan.  Wisconsin  Public 
Service  also  engages  in  the  purchase, 
distribution,  transportation  and  sale  of 
natural  gas  to  approximately  190.000 
customers  in  northeastern  Wisconsin 
and  upper  Michigan.  Total  operating 
revenues  for  1993  were  $680.6  milhon, 
of  which  $493.2  milUon  (72%)  was  from 
electric  service  and  $187.4  milUon 
(28%)  was  from  gas  service.  In  1993, 
Wisconsin  Public  Service  derived 
97.8%  of  its  operating  revenues  and 
98.6%  of  its  net  income  from  operations 
in  Wisconsin,  and  2.2%  of  its  operating 
revenues  and  1.4%  of  its  net  income 
from  operations  in  Michigan. 

Wisconsin  River  Power,  a  Wisconsin 
corporation,  owns  and  operates  two 
dams  and  related  hydroelectric  plants 
on  the  Wisconsin  fliver  with  an 
aggregate  installed  capacity  of  about  35 
megawatts.  The  output  of  the  plants  is 
sold,  at  the  sites  of  the  plants,  to  the 
three  companies  which  own  the 
outstanding  capital  stock  of  Wisconsin 
River  Power,  substantially  in  proportion 
to  their  stock  ownership  interests.^ 
Total  assets  of  Wisconsin  River  Power  at 
December  31, 1993  were  $6.06  miUion, 
representing  0.51%  of  Wisconsin  Pubhc 
Service's  total  assets  of  $1.2  billion. 
Wisconsin  Public  Service's  share  of 
Wisconsin  River  Power's  net  income  for 
1993  was  $310,000,  representing  0.50% 


'  Wisconsin  Public  Service  Corporation.  1  S.E.C. 
512(1936). 

'  See  Wisconsin  Public  Service  CorpomUon,  27 
S.E.C.  539  (1948)  (approving  the  acquisition  by  the 
utility  of  the  espial  stock  of  transmission  or 
distribution  facilities. 


of  Wisconsin  Public  Service's  total  net 
income  of  $62  million. 

Wisconsin  Public  Service  proposes  to 
reorganize  by  forming  a  holding 
company  over  itself.  Under  an 
Agreement  and  Plan  of  Share  Exchange 
("Plan"),  one  share  of  common  stock,  $1 
par  value,  of  WPS  Resources,  a 
corporation  organized  to  facilitate  the 
reorganization,  will  be  exchanged  for 
each  share  of  common  stock,  $4  par 
value,  or  Wisconsin  Public  Service 
outstanding  ("Exchange")  at  the 
effective  time  of  the  Plan,  and  the 
outstanding  shares  of  WPS  Resources 
common  stock  held  by  Wisconsin 
Public  Service  prior  to  the  effective  time 
of  the  Plan  will  be  canceled.  Following 
the  Exchange,  all  of  the  outstanding 
common  stock  of  WPS  Resources  will  be 
owned  by  the  former  Wisconsin  Public 
Service  common  shareholders,  and  WPS 
Resources  will  own  all  of  the 
outstanding  common  stock  of  Wisconsin 
Public  Service.  Wisconsin  River  Power 
will  remain  a  subsidiary  of  Wisconsin 
Public  Service.^  There  will  be  no 
exchange  of  the  outstanding  preferred 
stock  or  first  mortgage  bonds  of 
Wisconsin  Public  Service  in  connection 
with  the  exchange. 

The  holders  of  the  common  stock  of 
Wisconsin  Public  Service  approved  the 
Plan  at  the  annual  meeting  of 
shareholders  held  on  May  5, 1994.  The 
Wisconsin  Public  Service  Commission 
approved  the  formation  of  a  holding 
company  by  order  dated  May  31,  1994. 

The  principal  reasons  for  the 
proposed  restructuring  are:  (1)  To  create 
a  structure  which  can  more  effectively 
address  the  growing  national 
competition  in  the  energy  industry;  (2) 
to  facilitate  selective  diversification  into 
nonutility  businesses  which  are  related 
to  the  utility  business  of  Wisconsin 
Public  Service  or  energy  conservation  or 
energy  resources  or  which  otherwise 
benefit  the  service  territory  of  the 
utility;  (3)  to  separate  the  utihty  and 
nonutility  businesses;  and  (4)  to  provide 
additional  flexibility  for  financing  and 
for  maintaining  appropriate  utility 
capital  ratios. 

The  application  states  that  following 
the  restructuring,  WPS  Resources  and 
its  subsidiaries  will  meet  the 
requirements  for  an  exemption  under 
section  3(a)(1).  WPS  Resources, 
Wisconsin  Public  Ser\'ice  and  River 
Power  are  and  will  continue  to  be 
predominantly  intrastate  in  character 
and  will  continue  to  carry  on  their 


^  Wisconsin  Public  Service,  by  means  of  a  iwn- 
cash  dividend,  will  transfer  to  WPS  Resources  all 
the  outstanding  stock  of  its  nonutility  subsidiary 
companies.  WPSCommunicatioiu.  Inc.  and 
Packerland  Energy  Services,  bic 
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business  substantiaJly  in  Wisconsin,  the 
state  in  which  they  are  organized. 

Southern  Indiana  Gas  and  Electric 
Company  (70-8407) 

Southern  Indiana  Gas  and  Electric 
Company  ("SIGECO").  20  N.W.  Fourth 
Street,  Evansville,  Indiana  47741-0001. 
an  Indiana  public-utility  holding 
company  exempt  from  registration 
under  .sections  3(a)|l)  and  3ta)(2)  of  the 
Public  Utility  Holding  Company  Act  of 
1935  ("Act'  )  by  order  and  pursuant  to 
rule  2,  has  filed  an  application  under 
snctions  9(a)(2)  and  10  of  the  Act  in 
connection  with  the  proposed 
acquisition  of  all  of  the  outstanding 
common  stock  ('Lincoln  Common 
Stock")  of  Lincoln  Natural  Gas 
Company,  Inc.  ("Lincoln"),  an  Indiana 
public  utility  corporation  engaged  in  the 
gas  utilitv  business.-* 

A  wholly-owned  subsidiary  of 
SIGECO,  Spencer  Energy  Corp.,  an 
Indiana  corporation  ("Spencer"),  will  be 
merged  with  and  into  Lincoln  (the 
"Merger")  pursuant  to  an  Agreement 
and  Plan  of  Merger  among  SIGECO. 
Spencer  and  Lincoln  ("Agreement"), 
with  Spencer  ceasing  to  exist  and 
Lincoln  the  surviving  corporation. 
Spencer  was  incorporated  for  the  sole 
purpose  of  effecting  SIGECO's 
acquisition  of  the  Lincoln  Common 
Stock  and  consummating  the 
transactions  described  herein  and  is  not 
engaged  in  any  business. 

SIGECO  is  a  publicly  held  operating 
public  utility  engaged  in  the  generation, 
transmission,  distribution  and  sale  of 
electricity  and  the  purchase  of  natural 
gas  and  its  transportation,  distribution 
and  sale  in  a  service  area  which  covers 
ten  counties  in  southwestern  Indiana.^ 
At  December  31,  1993,  SIGECO  served 
118.163  electric  customers  and  supplied 
gas  service  to  100.398  customers  in 
Evansville  and  63  other  nearby 
communities  and  their  environs." 

Lincoln  is  a  closely  held  public  utility 
corporation  which  owns  and  operates  a 
gas  distribution  system  in  the  City  of 
Rockport,  Spencer  County,  Indiana,  and 
surrounding  territory.  Lincoln  serves 
approximately  1.330  customers  in 


■•SIGfc'CO  is  a  holiting  company  its  (it^nnciJ  umii-r 
section  2(a)(7i(A)  of  the  Acl  bv  virlue  of  .SKJKCO's 
ownership  of  33%  of  Ihe  capiial  slock  of 
Commiinily  Natural  Gas  Company,  Inc.,  an  Indiana 
coiporalion,  which  is  a  gas  utility  company  seizing 
customers  in  southwestern  Indiana. 

'■The  only  properly  SICECO  owns  outside  of 
Indiana  is  approximately  eight  miies  of  electric 
transmission  line  which  is  located  in  Kentucky. 
SIGECO  does  not  distribute  any  electric  energy  in 
Kentucky. 

"For  the  twelve  months  ended  December  31. 
1993.  approximately  79%  of  SIGECO's  total  utility 
operating  revenues  were  derixed  from  its  electric 
operations  and  approxin^ately  21"*  from  its  gas 
operations. 


Spencer  County  in  southwestern 
Indiana  and  owns,  operates,  maintains 
and  manages  plant,  property,  equipment 
and  facilities  used  and  useful  for  the 
transmission,  transportation, 
distribution  and  sale  of  natural  gas  to 
the  public.  Lincoln's  gas  service 
territory  is  adjacent  to  SIGECO's  gas 
service  territory. 

In  the  Merger,  the  holders  of  Lincoln 
Common  Stock  issued  and  outstanding 
immediately  prior  to  the  .Merg»»r  would 
be  entitled  to  receive  shares  of  common 
stock,  without  par  value,  of  SIGECO 
(  "SIGECO  Common  Stock")  having  a 
market  value  of  approximately 
Si, 350. 000  in  accordance  with  the 
formula  contained  in  the  Agreement, 
and  each  share  of  common  stock,  no  par 
value  ("Spencer  Common  Stock"),  of 
Spencer  issued  and  outstanding 
immediately  prior  to  the  Merger  would 
be  converted  into  one  share  of  Lincoln 
Common  Stock.  Any  shares  of  Lincoln 
Common  Stock  held  in  treasury  by 
Lincoln  at  the  effective  time  of  the 
Merger  will  be  canceled. 

The  number  of  shares  of  SIGECO 
Common  Stock  to  be  exchanged  in  the 
transactions  will  be  determined  by  their 
average  closing  market  price  over  a  five- 
day  period  before  the  relevant  closing 
date.  After  the  consummation  of  the 
Merger,  Lincoln  will  operate  as  a  gas 
utility  subsidiary  companv  of  SIGECO 
but,  if  appropriate,  SIGECO  may 
eventually  merge  Lincoln  into  itself. 

For  Ihe  Commission,  by  Ihe  Division  of 
Investment  Management,  pursii.-.n!  to 
(ielegaled  aiilhorily. 
.Margaret  H.  McFarland, 
Deputy  Surrtitnry. 

IFR  Doc.  94-14032  Filed  h-h-nA:  h-ih  cinj 
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DEPARTMENT  OF  STATE 
[Public  Notice  2017] 

International  Telecommunications 
Advisory  Committee  (ITAC) 
Standardization  Sector;  Meeting  Notice 

The  Department  of  State  announces 
that  the  United  States  International 
Telecommunications  Advisory 
Committee  (ITAC),  Telecommunications 
Standardization  Sector  Study  Group  A 
will  meet  on  June  28,  1994,  in  room 
1406  from  9:,30  a.m.  to  1:00  pni,  and 
the  Standardization  Sector  Group,  on 
June  29,  1994,  in  room  1105  from  9:30 
to  3,  at  the  U.S.  Department  of  State 
2201  "C"  Street  NVV.,  Washington,  DC 
20520. 

The  agenda  for  Study  Group  A  will 
include  a  debrief  of  the  recent  ITL'-T 
Study  Group  3  meeting  and  c  ontinue 


preparations  for  the  September  27- 
October  7.  Geneva  ITU-T  Study  Group 
1  meeting,  and  discuss  issues  related  to 
ITU-T  Study  Group  2  activities. 

The  agenda  for  the  Standardization 
Sector  meeting  (formerl\  the  CCITT 
USNC)  will  include  a  debrief  of  the 
April  meeting  of  TSAG,  the  ITU 
council-related  activities  covering 
strategic  planning,  etc. 

Members  of  the  General  Public  may 
attend  the  meetings  and  join  in  the 
discussions,  subject  to  the  instructions 
of  the  chair.  Admittance  of  public 
members  will  be  limited  to  the  seating 
available.  In  this  regard,  entrance  to  tne 
Department  of  State  is  controlled  If  you 
are  not  presently  named  on  the  mailing 
list  of  the  Telecommunications  Sector  C 
Group,  and  wish  to  attend  please  call 
202-647-0201  no  later  than  5  days 
before  the  meeting.  Enter  from  the  C 
Street  Main  lobby.  A  picture  ID  will  be 
required  for  admittance. 

Dated:  )une  1, 1994. 
Earl  S.  Barbely, 
Chairman.  U.S..  ITAC  for  ITU- 
Telecommunication  Standardtzotion  ii-dcr 
IFR  Doc.  94-14041  Filed  6-8-94:  8  45  K-r.| 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notice  of  Passenger  Facility  Charge 
(PFC)  Approvals  and  Disapprovals 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Monthly  Notice  of  PFC 
Approvals  and  Disapprovals.  In  April 
1994.  there  were  eight  applications 
approved. 


SUMMARY:  The  FAA  publishes  a  monthly 
notice,  as  appropriate,  of  PFC  approvals 
and  disapprovals  under  the  provisions 
of  the  Aviation  .Safety  and  Capacity 
Expansion  Act  of  1990  (Title  IV  of'the 
Omnibus  Budget  Reconciliation  Art  of 
1990)  (Pub.  L.  101-508)  and  pan  158  of 
the  Federal  Aviation  Regulations  (14 
CFR  part  158).  This  notice  is  published 
pursuant  to  paragraph  d  of  4;  158.29. 

PFC  Applications  Approved 

Public  Agency;  Metropolitan 
Washington  Airports  Authority. 
Alexandria,  Virginia. 

Application  Number:  94-02-1  '-00- 
DCA. 

Application  Type:  Use  PFC  RiveniH'. 

PFC  Level:  $3.00. 

Total  Approved  Net  PFC  Revenue: 
.S166, 739,071. 

Charge  Effective  Dale:  Novemhr  1 
1993. 
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Estimated  Charge  Expirat 
Novemlter  1.2000. 

Class  of  Air  Carriers  Not  I 
Collect  PFC's:  No  change  fn 
previously  approved  appli 
August  16.  1993. 

Brief  Description  of  Proje 
for  I'.-^e  Only:  Thirty-five  ga 
passongpf  terminal  comple.^ 

Drri.^ion  Date.  April  6.  1 

For  Further  Information 
Robert  Mondez,  Washingto: 
District  Office.  (703)  285-2: 

Public  .Agency;  City  of  La 
Crosse.  Wisconsin. 

Application  Number: 
LSE. 

Application  Type:  Impose 
I'FC  Reven-ue. 

PFC  level:  53.00. 

Total  Approved  Net  PFC 
5795,299. 


It  I 

t  Approved 
f  north 

*4. 
Qontact: 

-Airports 

•0. 

Hrosse.  La 

94-il-C-OO- 
and  Use 


Earliest  Charge  Effective 


I 


f  pq 


Si 


C 


1994. 

Esti'iiated  Charge  Expirat 
August  1.  1997. 

Class  of  Air  Carriers  Not 
Collect  PFC's:  None. 

Brirf  Description  of  Proje(  t 
Approved  for  Collection  an 
Planning  studies.  Runway 
equipment,  Securiiy  access 
Tdxiuay  safety  improvemei 
safety  improvements.  Land 
New  a.rc:raft  rescue  and  fire 
(ARFF)  building  and  assoc 
items. 

Decision  Date;  April  6.  ITi 

For  Further  Information 
Franklin  Benson,  Minneapo 
District  Office,  (612)  725-41 

Public  Agency:  County  of 
Marquette,  Michi';an. 

Appiication  Number:  94-i 
MQT. 

Application  Type:  Use  PF 

PFQ  Level:  $3.00. 

Tot?.l  Approved  Net  PFC 
S459.7(J0. 

Charge  Effective  Date:  Dei 
1992. 

Estimated  Charge  Expirat 
April  1.  19Q6. 

Class  of  Air  Carriers  Not 
Collect  PFC's:  No  change 
previously  approved  applic£ 
October  1,  1992. 

Brief  Description  of  Projec  t 
Approvtrd  for  Use  Only 
fencing.  Terminal  security. 

Decision  Date:  April  6.  1 

For  Further  Information 
Nitz.  Detroit  Airports  Distri 
(313)487-7300. 

Public  .Agency:  City  of  Mi 
Midland.  Texas. 

Application  Number:  94-( 
MAF. 


Fsq 

frc  Ti 


C) 

cl 


on  Date:  Application  Tvpe:  Use  PFC  Revenue. 

PFC  Level:  S3. 00. 
enuired  to  Total  Approved  Net  PFC  Revenue: 

m'  S30.372.250. 

tion  of  Charge  Effective  Date:  January  1, 

1993. 

Estimated  Charge  Expiration  Date: 
January  1.2010 

Class  of  Air  Carriers  Not  Required  to 
Collect  PFC's:  No  change  from 
previously  approved  application  of 
December  16.  1993. 

Brief  Description  of  Projects 
Approved  for  I'se  Only:  Rehabilitate 
airfield  t.:ixiways.  Reconstruct  runway  4/ 
22.  Rehahilitat^:  runway  18L/34R. 
Constr.ic'  o'"'  'erriiina!  complex. 
Deci-Mun  L'c-ie:  April  14.  1994. 
¥or  Further  Information  Contact:  Ben 
Gutte.ry,  Soutliwest  Region  Airports 
evenue:  Division,  (817)  222-5*514. 

Public  Agency:  Bert  Mooney  .\irport 
tiie:  July  1.       Authority.  Butte.  Montana. 

Appiication  Number:  94-01-C,-00- 
m  Date:  BTM. 

Ap[)lication  Type:  Impose  and  Use 
uired  to        pfC  Revenue. 

PFC  Level:  S3.00. 
Total  Approved  Net  PFC  Revenue: 
L'se:  S410.202. 

ff ty  Earliest  Charge  Effective  Date:  July  1 . 

ystem.  1994. 

s.  Runway  Estimated  Charge  Expiration  Date: 

cquisition.       Mayl.::000. 

ghting  Class  of  Air  Carriers  Not  Required  to 

•*pd  safety         Collect  F'FCs:  Nonscheduied  air  taxi/ 
commercial  operators. 
*4.  Determination:  Approved.  Based  on 

lac!;  information  submitted  by  the  public 

is  Airports       agency,  the  FAA  has  de'ermined  that 
'  the  proposed  class  accounts  for  less 

vlarquette.       than  1  percent  of  the  total  enplanements 

at  Bert  Mooney  Airport 
2-L!-00-  Brief  Description  of  Projects 

Approved  for  Collection  and  Use: 
"  Revenue.       Airport  layout  plan  update.  Runway  11/ 
29  rehabilitation.  Taxiway  C  extension, 
evenue:  -        Taxiway  D  widening.  Ta.xiways  B  and  E 

rchabiiitation.  Americans  with 
mber  1 .  Disabilities  Act  terminal  compliance. 

Modify  loading  bridge,  Rehabilitate 
)n  Date:  taxiway  A  lighting. 

Brief  Description  of  Projects 
uired  to        Approved  for  Collection  Only:  Purchase 
new  ARFF  vehicle.  Expand  ARFF  garage 
ion  of  and  update  maintenance  building.  Air 

carrier  apron  reconstruction.  Runway 
s  15/33  rehabilitation. 

Perjneter  deer  Decision  Date:  April  17.  1994. 

For  F'urther  Information  Contact: 
David  B.  Gabbert.  Helena  .'Mrports 
District  Office.  (406)  449-52171. 

Public  Agency:  Clark  County 
Department  of  Aviation.  Las  Vegas, 
land,  Nevada. 

Application  Number:  94-03-U-OO- 
2-U-OO-         LAS. 

Application  Type;  Use  PFC  Revenue. 


c  ? 


9'i4. 


ntact:  Dean 
Office. 


PFC  Level:  S3.00. 

Total  Approved  Net  PFC  Revenue: 
S944.028.500. 

Charge  Effective  Date:  June  1.  1992. 

Estimated  Charge  Expiration  Datt; 
September  1,  2014. 

Class  of  Air  Carriers  Not  Requinxl  to 
Collect  PFC's:  No  change  from 
previously  approved  applications  of 
February  24.  1992.  August  21.  1992.  and 
June  7.  1993. 

Brief  De.scrijjtion  of  Projects 
Approved  for  Use  Only;  Raiirif  :1  track 
relocation.  Runway  7L/2:R  extension — 
design  and  construction. 

Decision  Date;  April  20,  1994. 

For  Further  Information  Con'ari: 
Joseph  Rodriquez.  San  Francis*. ) 
Airports  District  Office.  (415!  8.'6-2805. 

Public  Agenry:  Outagamie  County, 
Appleton.  Wisconsin. 
Afjplication  Ni:niher:  94-01 -C-00- 

A  rw. 

Application  Type;  Impo.se  and  Use 
PFC  Revenr.e. 

PFC  Level:  S3.00. 

Total  .'\pproved  Net  PFC  Revenue: 
S3. 233.645. 

Earliest  Cliarge  Effective  Date:  July  1. 
1994. 

Estimated  Charge  Expiration  Date: 
September  1.  2000. 

Class  of  Air  Carriers  Not  Required  tti 
Collect  PFC's:  None. 

Brief  Description  of  Projects 
Approved  for  Collection  and  Use:  Land 
acquisition — parcel  42,  Security  fencint?.. 
Runway  11/29  grooving  and  airfield 
signage.  Land  acquisition — Doel! 
property.  Taxiway  D  and  G 
reconstruction.  ARFF  building 
expansion.  Snow  removal  vehicle. 
Terminal  apron  reconstruction  and 
expansion,  rrt:'neral  aviatiou  apron.  PFC. 
administration. 

Brief  Description  of  Proi.'<:;> 
Approved-in-Part  for  Collection  c:nd 
Use:  Terminal  water  litie. 

Determination;  Approved-in-piiit. 
Certain  portions  of  facilities  in  the 
terminal  are  not  Airport  Improvement 
Program  (AIP)  eligible,  and.  accordingly, 
are  not  PFC  eligible.  Airport  safely  and 
snow  removal  vehicles. 

Determination:  Approved-in-part.  The 
safety  (security)  vehicle  is  not  AIP 
eligible,  and  therefore,  not  PFC  eligible 

Brief  Description  of  Projects 
Approved  for  Collection  Only: 
Stormwater  drainage  improvements — 
phase  I.  Terminal  baggage  claim 
expansion.  Install  emergency  generator. 
Acquire  friction  testing  vehicle. 
Stormwater  drainage  improvements — 
phase  II.  Taxiway  B  reconstruction. 

Brief  Description  of  Project 
Withdrawn;  Land  acquisition — parcel 
57. 


Determination:  Outagamie  County 
requested  that  the  land  acquisition, 
parcel  ,57,  be  withdrawn  from  the  PFC 
application  by  letter  tiated  AphI  H. 
1994. 

Decision  Date;  April  25,  1994. 

For  Further  Information  Cont.ir!: 
F.'-anklin  Benson.  Minneapolis  Airport.s 
District  Office.  (612)  723-4221. 

Puliiic  Agency:  Chattanooga 
Motrtjpoljtan  Airport  Aiithoritv. 
Chattanooga,  Trnness(.(!. 

Application  Number:  03-01    C-00- 
Ch'A. 

Application  Typ«;:  Iniposf  .ux'  Use 

PFCJ^!'\«-i!-.l^. 

PFClr^v..l:S3.00. 
Total  .Approved  Net  ['FC  R<  wna-.: 
£7.177.253. 

Earliest  Charge  ErfcctivpnaU';  |uly  t. 
)'i')A. 
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Estimated  Charge  Expiration  TXiUr. 
October  1 ,  2002. 

Class  of  Air  Carriers  .Not  Required  to 
Collect  PFC's:  y\ir  carriers  operating 
under  Part  135  or  Part  298  of  the  Federal 
Aviation  Reguldtions,  on  an  on-demand, 
non-scheduling  basis,  arnl  not  r;elljng 
tickets  to  individual  passengers. 

Determination:  Approved.  Based  on 
inforn-.ation  submitted  by  the  p::blji: 
aqency.  the  FAA  h-is  determined  th.-.t 
the  pj-oposcd  class  accounts  for  less 
than  1  percent  of  the  total  cnplane.-nents 
at  (ihdttanoof-a  Metropoiitsn  Airport. 

Brief  IDescription  of  Projects 
Approved  for  Collection  and  Use:  Bag 
cl.^im  devices.  Loading  bridgrs.  .Sficurity 
sy:;lem,  MiscorarjeOlis  tfr'r.li:;!! 
improvements.  General  project  (tirrmmal 
building),  hfasti.T  plcn/Part  150  update. 
Airfield  sigj-jage,  R.Tnip  ^ecuritv  sv.stem, 
PFC  .administration. 

Amendments  to  PFC  Approvals 


Brief  Description  of  Project 
Disapproved:  Widen/strengthen 
Taxiway  A. 

Determination:  Disapproved.  The 
FAA  determined  that  the  public  agenry 
did  not  provide  justification  that  this 
pnijej.t  met  the  objectives  of  section 
158.15fa)  as  "oquircd  under  section 
15a.25(b)(7). 

Brief  Description  of  Projects 
Vi^ithdrawn:  Concourse  seating,  Airficdd 
fill  and  diainage. 

l^t^jrriination:  These  projects  wen- 
withdr.,wn  by  the  Chattanooga 
Metropolitan  Airport  Authority  by  I.-f»ir 
dated  December  27,  1993. 

I>cision  Dale:  April  26.  1^J4. 

For  Further  Information  Con!at;i: 
Cliarles  Harris.  Memphis  Airports 
District  ()fn;.e,  (<)01)  .S44-3495. 


Amendnent  No  otv,  r.tate 


92-O1-C-01-PDX,  Portland,  OR 


Arrcr~irr>ent 

approved 

cta'e 

04/12/94 


Orifjinal  ap- 
proved net  PFC 
reverux! 


Si  7.961. e50 


AmeriflPd  op- 

pi-oved  net  PFC 

tevenue 


??2C00.C00 


Origiail  esti- 
mated 
charge  exp. 
date 


C.'/0l/94 


Amended 

estimated 

ctiarge  eip 

date 


10/31/94 


hsia-d  ill  VV.ishiiijiioii.  DC,  t,<:  M,.-,  _■(». 
!  '»;.»4. 

I>uii!ia  Taylor, 

Momi^iT.  Pn^'.fn:j,"r F.ti  itity  Char-;. • ,'?. nni  h 


State,  application  No.,  arrport.  city 


CLfML'LATlVE  LiST  OF  PFC  APPLJCATIONS  PRLVtOUSLY  APPROVED 

Date  approved 


Alabama: 

92-0t-!-CO-HEv,,   Himtsviile   liitt-Carl  T.  Jones  FieW. 

Hurfsv;[!3  ' 

Q3-02'V<'0-Hzv..  H-rrtc.iCe  Inti-Carl  T.  Jones  Field^ 

Huntsvii;'3 ' 

92 -01-C-OO-Msl.,   tnuscle   Stioais   Regional,   Muscle 

Shcals  ..'. 

Ai.^ona: 

9?-0l-C-00-Flr}.,  Flagstaft,  Pc'iam,  F(aosi,»ff   

93-01-C-O-Yu'n..   Yuma    Mras/Yuma    tnterr  o!tor.<:i. 

Yuma 

Caliioroia; 

92-01 --<>00-Acv.,  Areata,  fltcaU 

93-01- O-OO-CiC.  Chi^D  Mi.T.icipaf,  Chico 

92-01 -C-CiO-lyx.,  InyoKern,  Ir.y-iheiri  

93-01-C-OO-Lgb.,  Lorg  Beach  Dau^jherty  Field,  Long 

Beach 

93-01-C-00-L3X.,  Los  Ange'es  (nternafionaf.  Los  An- 
getes 

93-01-C-OO-Mry.,  Monterey  Perunsula,  Monterey 

9^-01-C-OO-Oak.,  MeUopoMan  Oakland  Internationa" 
Oakland „ ." 

94-02-C-0&-Oa<<.,  Metropolitan  Oakland  International 
Oakland _... 

9S-0l-t-00-Ont,  Ontario  International,  Ontario 

92-01-C-OO-PspL,    Patm    Springs    Regional,    Palm 
Springs „ 

92-01-C-OO-Smt..    Sacramento    Metropolitan,    Sac- 
ramento   „ „ _ 


o?/06/-c-^:' 

06/03/ ;?P3 

02/1S/TP92 

09.'?9/t99? 

09/09/'.  9-:.3 

1 1/24/1 992 
09/29 '1C'93 
•.?/1Gn99>> 


Level 
01  PFC 


Tol;^  apofovcd  nrl 
PFC  (u venue 


f3 
3 
3 


12/3a'1993 

3 

03/26.'!  933 

3 

10/08/-!  593 

3 

06,25/1992 

3 

02/23/1  •K>4 

3 

03/25/1993 

3 

0&'25/199? 

3 

OT/26/1993 

3 

t.'^6.4  72.657 

0 

100.000 

2.463,581 

1.67&.&6-: 

18&.S0O 
1.3/.043 
12 /.MO 

3.533.766 

3M)  .000.000 
3.960.855 

12.343.000 

8.999. POG 
49,000.000 

81.888.919 

24.045.0GO 


Ear'iesl  f  haige 
ettective  Uate 


CS/t)ir<392 

09/01/1393 

00/01/1992 

12/01/1992 

12/01/1993 

02/01/1993 
Ol/OVISO-l 
03.'01/iC93 

03/01 /I  S94 

0?/01/i993 
01«1/1994 

09/01/1592 

0S«1/TO94 
07/01/1993 

10/01/1992 

04,'0t/i993 


Estimated 

ctiaig^  c«pita 

tion  date* 


11/01 '2C)0fc 
•  1'0T?00.H 
0?/0l/1&Sb 
01/01/2015 

0fi.oi.;iiC3 

OSOi/1994 
06,'0l/1997 
09.01/1995 

03/01/1938 

Ci'/0in998 
06/01/2000 

05/01/1964 

04/01 '19S.5 
07/01/1998 

11,01 /PCS? 

03/01/1995 


39856 
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Cu  ^ULATivE  LIST  OP  PFC  APPLICATIONS  PREVIOUSLY  APPROVED— Continued 


State,  aopiicatior 


J(  se 


Jtse 


,.  E3.:;C 

FonC 
.•Va'V:er 
..  Gum 


.t>tea 


92-0I-C-0&-SJC.  San 
93-02-LMX>-Sic.,  San 
93-0-1-C-OC-Sic  .  Sail  J( 
3?-0t-C-C3-St>p..      Sa 
McChssney  Fieid,  San 
92-€l-C-0O-Sts..  Sorord 
9t-3;-l-0.>-Tvi.,  La!.e 

■^2-n\-C-GQ-Ccs.  Cc 
ri'.:^  Spr'nqs    ....   ... 

?2-01-C-0O^Ovx 
92-Oi-C— C-C'-cye 
9C-'Dt-C-CC-rrt.. 
92-OI-C-OO-G::. 

■33-Oi-C-GO-Hon 

33-0 1  -C-OO-Wf, .  Mon^f n 

92-Ot-C-O'J-SDS 

Field.  Steaxiboat  Sor, 
92-01 -C-OC-Tgx..  Te^ur' 
0>'»necJicut" 

93-0t-3-^3'>-Hvn..  TAee. 

9;>-o<>-i-oa-g.'j;..  e-adiey 

9-Mi3-U-00-adi .  eradlt' 

93-Oi-C-Oa-O-at...  Oa, 

Beach  

92-0I-C-0O-R5W..    Soij; 

Fot  Pjivers 

93-02-u'-0t>-RsA,-..    So 

K'ort  Wyers 

33-OI-C-00-J3K.  Jack 

«il!e 

92-01 -C-OO-Eyw.,  Key 
5.1-01-C-OO-r^n..  Ma.-; 
92-0t-C-<X:-Mco ,  Orianjfc 
13-02-C-OO-f^cc..  Gr.,ini 
93-<:!M-0C-Pfn..     Parian 

naconal,  Pana-Tia  City.. 
'j2-GI-G-C0-Pn3 .  Per 5.1 
?2-0;-l-00-Srg..     Sa^aa 

Sarasofa .. 


or  ioo  Sp-ir.gs  \'unicpal,  ''Jnto- 


InJefnati-iai  (Ne**,  De"  c-y 
i':ns-Lov  jiai'i.  Fo'-:  Co'i  -■•< 

on  Cocity.  Gunnisori  ...    _ 
VaiJev.  Ha/3e-n  ..."..'., 

e  County,  Montrose       ^ 
Wemoriai.  P'j»bio  .  -  .  . . 
ixwt    5ofir<gj,'BtG    Aoar-^s 

:e  R€^or!a!,  TsViWKi*! 

New  hd.'or.  Tvev  {-"a.'^T  . 
me^ationa*.  Wi^sor  Loc-s 
Ipte'na'iona!,  Wtridso*-  Looks 


tofra  Baacii  Regio-ja:.  Da>tor.a 
iwest    Fionc5a    Inte-naiionai. 


lit  iwes!    Fic/^a    lnte''iTa\:or3l. 


32-(}l-4-Cf}-Tih., 


5}-02-U-OG-Tlh..  Ts'iaha 
93-Oi-C-Oa-rpa..  TaT'pa 
33-0 1 -C-OG-Pb( .    Pf^irn 

Pj'iTTi  Be.'jah  

jeo'^'jia; 

33-0!-3-<JO-C£3  .  Cc'.vrr.: 
91-01  J:M)0-Sav..  Savan/feh 
92-01-4-00-VW..  Valdosta 

93-Ot-0-OC-3'jn..  F'i>k1 
92-OI-C-OCHda..  Idaho 
94-01 -1-00-Lws..  Lewisl 

ton  

92-01 -C-OO-Twf.,    Twii 

Tvn.n  Fails 

Hlmo's;   - 

93-O1-C-0O-M(M..Ch 
93-0l-C-0O-O.-d..  Chicag) 

cago  

93-0I-MX>-Rfd..  Greater 
93-02-1-OO-Rfd..  Greater 
92-0f-»-00-Spi..  Capital. 
93-02 -U-OO-Spi..  Capital. 
93-03-1-00- Spi..  Capital, 
Iri'jiana: 

92-OI-C-OG-Fwa..    Fort 
Wayne 


iicac  D 


No.,  airpoft.  c;ty 


Internatiopal,  San  Jo^e  . . 
Inlc-rnaiic>nal.  Sa.T  Jose   ,. 
-.e  lnterr.at.f.i3i,  Sao  Jos«?     . 
Lj'3      OtMspo      Cc-j-tt/- 

«j)S  Otsi'jfsc 

2  Cou?>t/,  Santa  Rosa 

ice,  Sojtti  L^.'-'e  T.^h-:-^ 


Date  approved 


.vii'e  International.  JacKsoT- 


?Gt  !n?i?rn?tiona),  Key  West 

n,  Wa'a'hor> 

Internarcnal,  0'l3f«3o  . .  ... 

ir.re-ristiona!.  Onarxio  

i     Ci-V-B.-./     County     l.-.ter- 

'jia  Regioiai,  Pys-aixia 
;a-8radef<;on     Literpi^oiiai. 


rehasjee  Reg-ona!.  TaMahassee 
'se  Re'jional,  Talsahasoee 

internatlcnal,  Tampa 

Bench    Jn'.ernationa!.    \KeH 


ijs  Met.-cpclitan.  Co'jrr^js 
ah  Inte'naliona!.  Savannah 
Regional.  Valdosta 

in  Mertional.  Haiiey  

Us  Municipal,  ida.ho  Falls  .... 
:o|»-Nez  Perce  County.  Lewis- 


alls-S'jn    Valley    Regional. 


Mtdway.  Chicago 

O'Hare  Internatio.nal.  Chi- 


tockford,  Rockford 
lockford.  Rockford 

nngfield 

Spnngfield  

5  pringfield 


i/Vayne    Intemat-onal.    Fort 


06/11/19?? 
02/22/1993 

06.!6.';'i33 

1 1. '24/ 1992 
CZ' 19/1 593 

C5'S;/S<i2 


0^ '28/ 199?. 
CoilS'lD'-" 
Q//i't/-;9?3 

C3'2.'/:533 
03.-23/:jJi 

0.-/29/1533 
n3/1S!'}'>3 

0U15i  !°Z'3 
n/23'19?2 

09/10/19^3 
0r/09/'993 
02.'22/1994 


0-i/20'-G93 

03/31 '19S2 

05/ 10,' 993 

.  0t/2a'1S9-i 
'2'!7/;Q92 
12/17/1952 
11/27/1952 
OS.  2  i/ 1993 

12'01/:S?3 

M/^.lf^-?? 

G=S?9';992 
!1/;3'1932 

1 2 '30/ 1993 
07/ i  5' i  593 

01, •25' 1994 

10'C1't?C3 
01'2>'I992 
1 2' 23' 1 992 

06  29/1993 
10'3C/IS92 

02/03/1994 

03/ 12' 1992 

06'2S/1993 

OS'23/1993 
07/24/1992 
09  02/1993 
03-27/1992 
04/28/1993 
11/24/1993 

04.'05.'1993 


Level 
of  PFC 


Total  approved  net 
PFC  reven'je 


29,228,826 
0 

'5,2-:5,C00 

502.437 
1 10.500 

928,747 


':,622,000 

2.33C.734,C2t 

572.6C>.^ 

r'07.837 

".312.000 
702.133 
532.381 

:. 46 1.745 

1 .200.745 

1.337.337 
200.000 

2,490.450 

1?. 030 .000 

0 


7.957.835 

253.S58.5'2 

0 

!  2.258,255 

t-45.937 

153.555 

167,574.527 

12.957.000 

e.238.4Q9 
4.7 15.000 

33.715.030 

8.617.154 

0 

87.;  02, 000 

33.801.C3-3 

534.633 

39,501.502 

260,520 

18S.C00 
1.500,000 

229.5 1 0 

2  70 .000 

79.920.953 

500.418.285 

1.177.348 

0 

562.104 

0 

4.585.443 

26.563.457 


Earliest  charge 
effective  date 


09'0!/l9'i2 
05/01/1993 
08/01/1995 

02/01;  1993 
05/01/1993 
08/01/ '992 


03.'G!/f9y3 
07/0I/19J2 
C?.'01/;9S3 
tfJ/OI/tGJ.- 
04;o;/iv.;'j 
It /CI/ '393 

n.'Gi/isaa 

n/0!/l9S3 
I!/0t/!C-C-3 

04.-0:/'993 
03'0!/l993 

I2'01-;?'.l3 
10/01/1993 
C.5/0:/19-4 


07.01/1993 

:t;0'/:v^2 

t!/01/:992 

05/Gi/1994 
C3'01/t'2'53 
03/0I/1993 
02'C;/I9'}3 
!2;G!/i':'93 

02/01/1994 
02/01/IS93 

09.'C;/i9!?2 
02/0;/i9« 
02/01/1993 
10/01/1203 

04/0  V!  994 

I2'0!'-!593 
07/0  i /1 992 
03'0 1/1993 

09/0!/;  953 
0t.'01/1993 

05/01/1994 

Il.'01/t992 

09/01/1993 

C9.'01/1993 
10/01/1992 
12/01/1993 
05/01/1992 
06/01/1992 
06/01/1992 

07/01/1993 


Estimated 
charge  expira- 
tion date* 


08/01/1995 
08'01/1995 
05  01/^997 

02.'01/1995 
04/0^/1995 
03/01/ '99/" 


02.01. '995 
Ci/0'/2026 
O4'0!.1998 

'•""::' /:953 
■'  i9S3 
•-  ••  -  :/;333 
0-.  01 '1997 
02 '01/2009 
08-01 '20 10 

04  01  2012 
I '01/1997 

06/01/1999 
09/01/1995 
03  or  1595 


1tC''l999 

C:"0'  2CM 

06/0T2014 

07/0:/';  997 
1201/1995 
06/01/1995 
0^/01/1953 

02/01' 1598 

!0.'01/2007 
C4,'01/1996 

09'01'2C0d 
12-01 /I9v  8 
C6,'01;1S98 
09/01/1559 

G4G1/;SS9 

06/01, ;  5^5 
03,'0l'2004 
10'0i/19G7 

09.'01/1997 
01'01/1998 

03.'0!/1997 

05'01/1998 

08'0 1/2001 

10/01/1999 
10/01/1996 
1O'01/1996 
OZ'01/1994 
02/01/1994 
02/01/2006 

03/01/2015 
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CuMULMrvE  List  of  PFC  Applications  PREVKXiSLv  AppRovE[>-Contiru;ed 


Slate.  appficatKjn  Nio..  3it7X)rf,  c.ty 


93-01 -C-OO-lnd..  Indianapolis  Inlerr.ational,  Incfianao- 


Iowa; 

93-01-C-OO-Dsm..  Des  MOires  Miinic^pai.  Des  Moines 

92-01 -+-GO-Dbq.,  DttHtque  Regional,  Dubuque  .... 

94-02-C-00-Dtxi ,  Dubuqo-  Rogioajl,  Dubuque  

93-01-C-GO-Slix.,  Sioux  Gateway,  Sioux  City 

9^-Oi-C-OO-Aio  .  WatHfloo  Municipal,  Warerloo 
Kentucky: 

9^-0'-€-00-Cv3.,  Cincmnati/Norfhc-m  Kentucky  Inter- 
national, Co.  ington  

93-01-C-00-Lex.,  BlueGras.s.  !.e>int]ron  Z 

93-O1-C-0t>-Pah.,  Barfeley  Re^ronnf.  Paducah  ...". 

LoL/tsiar.a: 

92-01 -l-OO-Btr.,    Baton    Rouge    Metropolitan,    Ryan 

Field,  Baton  Rouge 

93-02-U-OO-Btr.,   Baton   Rouge   Metropolitan,    Ryan 

Field,  Baton  Rouge 

93-Q'-C-00-Msy..  New  Orleans  International/Molsant 

Fiei(!.  New  Orleans  

93-02~U-00-Msy.,  tiew  Orleans  International.'Moiaant 

Field,  New  Orleans 

9^-01-M)0-Shv.,  Shrever.Kjrt  Regioiial,  Shrevepoil 
Maine: 

93-01 -C-CC-Pwm.     Porll;ind     Interr.atfonal     Jetport 

PortLind ' 

Marytend: 

92-01-l-GO-BWI.,  Battifrtore-Wastiir-qton  Intornatiorvjl 
Bait-more _ 

94-01-M)(>-Cbe.,  Greater  Cumberland  Regional  C'-nv 

t>ertanil  ; 

Massachusetts:  ' "' 

S3-01-C-00-BO3..   Got>.'ii,l   Eclwaid  L.    Logan   Inter- 
national, Boston  

92-01 -C-OO-Orh.,  Worcester  Municipal,  Wotcester 

Michtgan: 

92--01-C-0(>-Dtw.,  Detroit  MetropolitarvWjyne  Counn- 
Detrcil  

92-<)1-l-00-Esc.,  D«to  Count .AEscaraba^'.'r.".'.'.";.';"''" 

9.S-01-O-00-Fnl.,  Bish  >p  Internati.-vnal,  Flirt '.. . 

92-^1 -L-OO-Grr.,    Kent    County    inter'-a'iona!.    Grand 

Papid3 ._ 

92-01-C-9f>-Cmx.,  Koughlon  County  Memorial.  H.i.n- 
cack 

9a-01-C-00-Kvd.,  Gogebic  Cotir^'.  Ironwood 

9J-01-€-00-Lati.,  Cap.tsi  Cty,  L.-.rs.ng  

92-0»-+-':-^E.'at.,  "'arf/j-.tte  Cour.ty,  M.rrqucite 

91-01  ■C--uC-r.'.;;^:    f;t:rkf.3on  Cou;-,fy.  Muskec.on  . 
S2--01-C-€r}-Mii.  PeUston  Rer<!'..r.ii--Emn^'i  CounV 

Pe*,vcn _. ; ^  ■ 

Minnesofn: "" 

93-'):-€-00-erd.    DraTneriJ-Crcw    Wing    Counfy    p-- 

ciopwl.  Cu^neid , ' 

92-01 -C-0O-?A'.p.,  K'unnearr.ils-St.  Pact  Irferpatiorj:! 

Minneaf(o!is 

MisnKsiptM; 

Sl-ai-C:-00  G!r,  Golden  Tnangl.i  R.^nn,-.)    Crlum- 
btlS 

92-01-C-<30-<^ut..  0-j;'4:<>ft-3::o.xi  Reg.opZG!;iV-3i  li- 

U'lM  

9r>-ii2-C-C0~X^pt.,  Ctirip^-BMol^i'i^nicl^':!^  G  ji'M^ 

IO<i _ ;..  „ 

<^2--'5t-C-CO-Pib.     H^;lK-Sl;»;;'jl;:ij-;"    R^i/ii'M      MJ- 

f'f  sciv;  Lauel ' 

93-01~C-^^Vll,^.,  J?ii:J«son  l'-itr;fr;:r;on.-(,  Jricksori 

92-0-1-f:  -:.'>-Mrt..  K?y  Fitkl,  ^?er!di.?^  ..  ...  ;..'.'."' 

S3-0^-v>  OL^-fVi ,  Key  Fi^'id,  Mc«'r'-..>'» 
Missouri 

93-(rl  -C-CO-Si,-f .  rp»;»ofif'o  f^i'Qujra!.  ?pi.:i.,:;-eid  . . 


Date  approved 


11/29/1993 
10^06/1992 
02^9/1994 
03/12/19-33 
03 '29/1 994 


0S;30;i994 
OP/31/1993 
12.'C2;  1-393 


09.'?8/'1P'«2 
OJ,'23/1993 

os/i^'iggs 

1i;i6/i993 
11/19/1993 

lo.'po/ivgs 

0/. '2 //1 992 
03/3C/1994 


08/21/1  C'95 
n7/.^3/1S92 


09/21/1992 
11/17/1992 

frf;;i  1/199;} 

fJ9'09/1?'^2 

(VJ.29/T:t93 
06/11/1993 
07/23/1993 
10/01/I9:r^2 
r,2/2-i'',99l 

l2/22/t^'?f)2 


Of;/2V1Py3 

onr.Bi/iS!?'/ 

('-5/03/1992 

1t/f)2/1«)0 

04/ir/i9:>2 
C2/10/1993 

oa'2i/;:02 
lO/rviopn 

oa/;KVi9n3 


Level 
of  PFC 


Total  approved  n*;t 
PFC  revenue 


117,344.7.50 

6.446.507 

148,500 

203,420 

204,465 

637,000 

20.737.000 

12,37.«?.791 

aecfK-o 

9.823,159 

'O 

/i",iJ00.372 

U 

33,050.2/8 

12I'33,7bl 

l4l,P6»i,000 
1.S0.000 


<i04.794.000 
2,301..3°2 


640  /tV  000 

158.325 

32:>96,«5-0 

12.4S0(K'X) 


iei2,9<56 

74,690 

7.3^5.4fct3 

4i9.?C..T 
5,01.^.0ft3 

440,fl/r. 


''..■',000 
l.(i)3.2T1 

119  1'j!3 

i.'-'ip.e.'.-.' 

12?,?^:'>0 

if^r>,:.'  "^ 

l.r»V.I;'.-f> 


Eariiesi  charge 
effecli.e  date 


09/01/1903 

03/01/13*^4 
01/01/1993 
C5,'01/1994 
05/01/1993 
Ce'0in294 


06/0 1/1 994 
n/'0l/i993 
03/01/1994 


12/01/1992 

12/01/1992 

06rt)in993 

0&'01/1993 
0201/1994 

02,'01/iri'<4 

1(."01.'i;*9? 
0,"'{)l/1994 


1!'01/T>33 
10/01/1992 


i/yv'-;i-02 
02/01/ 1993 
■O-i/Ci/'OSS 

12/01/199? 

tj7»'0i/-.y:53 
caouT^r-is 

10/01/19-^3 

i/'p;/Tj:;2 

05/01/ 1994 
C3/'0'/r,<93 


oa''o\'iM.J3 
ofi/ni/vj'j? 

l:i'01/l':»y:-' 

0/;f!1,'l09? 

{;<',r<!/t90;< 

O'ni.T'W',' 

11/01'1''»^ 
11/01/1 ''22 

11'0l/)l-'.'..) 


Cslif-if^.d 

charge  tipira 

ton  date' 


07^01/;^  005 

C4/01/1997 
05/01/1994 
02/01/1995 
06i'Ql/1S:f4 
0&01/1998 


C9.'01/199') 
05/01/2003 
12/0l/1ft91 


i2/0i/i'.sa 

04/0i/20f;0 

04/01/2000 
02/01,^019 

05/01/2011 

09/oi/:-0(.'; 
c/Aji/itfey 


io/oi/:un 

10/01/199/' 


0^/01, T'X'J 

c»a'0i/i9'ji; 
09/01. rptt'o 

05A)1/1C.*H 

0l/tJl/19'::5 

latji/r^t^ 

03/01 TGC.  ■ 
04/01 /I  i'-u 
05/01/ro-:) 

ri'.ni-iot.-, 


ir-l/31/l'2'3:> 

OP/Ot/lVi» 

fvi/air^^j:, 

i:voi/i;is  ( 

i'fOMv::  ■., 

ni/n*,'i;.-'  5 
C'Alvi:;   . 

(.H-'OI/lli-.J 

ifli.M/;:    :. 
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Cuf  lULATivE  Lisr  Or  PFC  Applications  Previously  Appro\/eo — Continued 


Stare.  appiicaJion 


F  alls 
f  alls 


Chat  tauqua 


9?-01-C-0O-Sfl 
Louis  

Montana: 

93-0!-C-O0-Bil.,  BillH 
93-01 -C-OO-Bzn.,  Gallatlh 
92-01 -C-OO-Gtf..  Great 
93-02-U-OO-Gtf..  Great 
92-Ol-C-00-H!n..  Helena 
93-01-C-OO-Fca  Glacier 
92-01-O-00-M30..  Missolila 
Nevadet 

9t-01-C-00-Las..  McCarfan 
93-02-G-OO-Las 
93-01-C-OO-flno 
N-?v¥  Hampshire: 

92-01-C-OO-MW. 
New  Jersey: 

92-01-C-OO-Ewr 
Nc««  York: 

93-0 l-l-OO-Alb.  Albany 
93-01-C-OO-Bgm.    Bi 

Unk  Field.  Binghamtoo 
92-01-J-OO-But .  Greater 
92-01 -M)0-lth.  Tompkin; 
92-01-C-OO-Jhw.. 

Jamestown 

92-01 -C-OO-JFK.,  John  f 

York 

92-01-C-OO-Lga..  Laguat^ia 
93-Ot-C-OO-Plb .  Cl.nton 
92-01-C-OO-Hpn..  Wesl 
iNiorth  Carolina: 

93-01 -C-OO-llm..  New  H 

ton 

fionh  Dakota; 

92-01 -C-OO-Gm,  Grand 

Forks 

93-01  -C-OO-Mot..  Minot 
Onio: 

92-01 -C-OO-Cak..  AKron-C 
92-01 -C-OO-Cle..     Clev« 

Ciaveland 

94-02-U-O&-Cle., 

Cleveland 

92-01-W)a-Cmh..   Port 

lumbus 

9.3-O2-l-00~Cmh..   Port 

lumbtis  

Si-03-U-OO-Cmh..  Pot 

lurrbtis 

91-31 -C-OO-Toi..  Toledo 
9i-0t-C-D0-Yng..     Yo 

Youngs'own 

OKMhoma: 

92-0)-C-G0-Law..  Lavnor 


Lambet-St.  Louis  International.  St. 


ngs-f-ogan  International.  8ill:ngs  .. 

Field.  Boieman 

International.  Great  Falls 
International.  Great  Falls 

Regional.  Heiena 

Park  International.  Kalispell 
Internato.^a!.  M ssouia 

International.  Las  Vegas 
McCarfcin  Internatior'al.  Las  Vegas 
Reno  Dannon  Internationa'.  Reno 

Maoctipster.  MarK^ester 

NeA/ai(  International.  Newark     


County.  Albany  

ng  lamton    Regional'Edwin    A 


Buffalo  International.  Buftato 

County.  Ithaca  

Ccunty/Jamestown, 


5:j.'  Z. 


Eend 


93-0?-U-00-Tli! 
Orecjon: 

93-0l~C-CC-Ei;q .  Mahlor 

S3-Ot-C-C0-I^tr..  Medforc 

93-OI-C-O'J-Oth..  Nortn 

'}2-01-C-0!>-PdK..  Po.-flar 

93-01-C-(jO-Rdm .  Boberis 
Pe>Tnsylvar.ia: 

92-0t-M)0-Abc;j,  ASe.-to-^n  Bett.iehem-Eas^on.  Alten 
town  

•32-01-C-OO^Aoo 

92-01 -C-OO-Eri.  Ene  InteJnationa 

93-01-C-00-%JsL.  Joh-tstoUn 
town 


No.,  airport,  at'f 


Kennedy  Intennational.  New 


.  New  York 

County.  Plansburgh 

Chester  County.  Wh=te  Plains  - 

Dover  Internationa!.  Wilm;ng- 


Forks  Internatior^al.  Grand 


Date  approved 


t  >ternational,  Minot 


i^anton  Regional.  Akron  

land-Hopkins     Irtemaiional, 


Clev«  land-Hopkins     Interra'jDnal, 


i  lolumbus  Intsmational.  Co- 


I  ;o(umbus  tntsmational,   C> 


i^oiumbus  Intsmat'O-vil.  Co- 


xpress.  Toledo  

.jtowr.— VVaren     fiegiCJal. 


Municip?.;.  La-Mof 
Intfernatioia!.  Tulsa  . 
^ul'a  'ffernationi!.  Tulsa 


Sweet  Fiela.  Euvjone  ..     . 
Jackson  County.  Moatord 
Munic-pai.  Nonn  Ber.^ 

Inter.Tatbnal.  Portfand 

Field.  Rscrr.or.d 


Attoonq-Blair  Cour.ty.  Aitoor^a  ........ 

I.  Er.e 

-Cambria  County,  Jotms- 


09/30/1992 

01/26^1994 
CS'1 7/1993 
08'28.'1992 
GS'2&'1993 
01/15/1993 
09'29/1993 
06.'12/1992 

0224/1992 
06  07/1993 
10  29'1993 

to  ia'1992 

07/2a'1992 

12/03/1993 

08/18/1993 
05/29/1992 
09/28  1 992 

03' 19/1 993 

07/23/1992 
07/23/1992 
04 '30' 1993 
11/09/1992 


!  1/02  1993 

11/16/1992 
12/15/1993 

05.- 30/ 1992 

119.01/ 1992 

02/02/ -.994 

0^/14/1992 

07/19-1993 

:0./27/t993 
06/29/1933 

C2'2a'1994 

L'S/08' 19:^2 
C5' 11/1 992 
10/18/1993 

03/31/1993 
04.'21/1993 
P. ''2  4/ 1393 
C4/03.1992 
07/02/1993 


08/28/1992 
02'03/1993 
07/21/1992 

08/31/1993 


Level 
of  PFC 


Total  approved  net 
PFC  reven.je 


84.607.850 

5.672.136 
4.198.000 
3.010.900 
0 
1.056.190 
1.211.000 
1 .900.000 

944.028.500 
36.500.000 
34.263.607 

5.461.000 

84.600.000 

40.726.364 

1 .872.254 

189.873.000 

1 .900.000 

434.822 

109.980,000 

87.420.000 

227  830 

27.883.000 


1.505.000 

1. 01 6.509 
1.559.433 

3,594.000 

34.cao.ooo 

0 

7.34:,  707 

1c..?  70,255 

0 
2.750.!i':»6 

0.71 -'.000 
0 

3,/.9.699 

1.066.142 

1 82.044 

I  ^SS  1.850 

1.191.552 


3.7,-8.111 

19rt.fDO0 

1.947.885 

307.500 


Earliest  charge 
effective  date 


12/01/1992 

0401/1994 
Oa'01/1993 
11/01/1992 
11/01/1992 
04'01/1993 
12/01/1993 
09/01/1992 

0501/1992 
06/01/1992 
01/01/1994 

01/01/1993 

10/01/1992 

03/01/1994 

11/01/1993 
08'01/1992 
01/01/1993 

05/01/1993 

10/01/1992 
10'01/1992 
07/01/1993 
02/01/1993 


02'01/T994 

02/01/1993 
03/01/1994 

09.'0!/)992 

11/01/1992 

0S'01/:994 

10/01/1992 

02/01/1994 

10/01/1992 
09'C1'1993 

C5/'01/I994 

08/0;/i99? 
0&'01/1992 
02.-'01/1994 

11/01/1993 
07,01/1993 
02/01/1994 
07/01/1992 
10/01/1993 


11/01/1992 
05/01/1993 
10/01/1992 

11/01/1993 


Estimated 
charge  expira- 
tion date* 


03'01/l99o 

0531/2002 
06'01/2005 
07,'0 1/2002 
07/01/2002 
12/01/1999 
11/01/1999 
08/01/1997 

02/01/2014 
09/01/2014 
05/01/1999 

03/01/1997 

08/01/1995 

04,01/2005 

11/01/199/ 
0a'01/202G 
01/01/199';' 

05/01/1996 

Oa'01/1995 

0801/1995 
01.01/1998 
06/01/2022 


03 '01/1997 

02  01/1997 
03'01/1999 

08  01.1996 

11  01/1995 

II  01/1995 

03'01/1994 

0901/1996 

0901/1925 
C9'01/1996 

0^/01/1996 

C4,'01/1996 
Oa  01 /1 995 
03'01,'1995 

11/01/1998 
11/01'1995 
01/01/1998 
07/01/1994 
O3.'0'/2000 


04,01/1995 
02/01/1996 
06'01/1997 

02./01/1998 
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CUMULATIVE  List  of  PFC  APPLICATIONS  PREVIOUSLY  APPROVE[>-Continued 


State,  application  No.,  airport,  city 


92-0l-l-00-Ph(..   Philadelphia   International,   Philadel- 
phia   

93-02-U-OO-Phl.,  Philadelphia  International    Philadel- 
phia   

92-01-C-Oa-Unv.,  University  Park,  State  College  '. 
93-01-C-OO-Avp .  Wilkes-Barre.'Scranton  International 

Wilkes-Barre/Scranton 

Rhode  Island: 

93-01-C-OO-Pvd.,  Theodore  F.   Green  State    Provi- 
dence-  

South  Carolina: 

93-01-C^O-Cae.,  Columbia  Metropolitan,  Columbia 
93-01-C-00-49J.,  Hilton  Head,  Hilton  Head  Island 

Tennessee: 

93-01-C-OO-Tys.,  McGhee  Tyson,  Knoxville 

92-01-l-OO-Mem.,  Memphis  International,  Memphis  .."' 
93-02-C-00-Mem.,  Memphis  International.  Memphis 
92-01-C-OO-Bna.,  Nashville  International  Nashville 
Texas: 

93-02-C-OO-Aus.,  Robert  Mueller  Municipal,  Austin  .... 
93-01-C-Oa-Crp.,  Corpus  Christi  International,  Corpus 
ChrJsti 

94-01 -C-OO-Dfw..  Dallas/Foft  Worth  International  Dak 

las/Fort  Worth  

92-01 -C-OO-lle.,  Killeen  Municipal,  Killeen'.l.l^......". 

93-0l-l-00-Lrd.,  Laredo  International,  Laredo L.'.l. 

93-0l-C-00-Lbb.,  Lubbock  International,  Lubbock 
94-02-U-OO-Lbb..  Lubbock  International.  Lubbock 
92-01-l-OO-Maf.,  Midland  International,  Midland 

93-01 -C-OO-Sjf.,  Mathis  Field,  San  Angelo 

93-01 -C-OO-Tyr.  Tyler  Pounds  Field,  Tyler 
Virginia: 

92-01-l-OO-Cho.,      Charlottesville-Albemarle      Char- 
lottesville   

92-02-U-OO-Cho.,  Charlottesville,  Charlonesviile  .' 

93-03-U-OO-Cho..     Charlottesville-Albemarle      Char- 
lottesville   

94-01-C-OO-Ric.,  Richmond  International  (Byrd  Field) 
Richmond 

93-01 -C-OO-lad..    Washington    Dulles    Internatioriai 
Washington,  DC 


93-01-C-OO-Dca..  Washington  National,  Washinatoii 

DC ^     ' 

Washington: 

93-0l-C-(X)-8li.,  Bellingham  International,  Billmgham 

93-01-C-OO-Psc.,  Tri-Cities,  Pasco 

93-01-C-OO-Clm..  William  R.   Fairchild  International 
Port  Angeles  

94-01 -C-OO-Puw..    Pullman-Moscow   Regional    Pull- 
man   

92-01-C-OO-Sea..  Seattle-Tacoma  Internationai    Se- 
attle   ; 

93-02-C-OO-Sea.,  Seattle-Tacoma  international    Se- 
attle   

93-01-C-OQ-Geg.,  Spokane  International,  Spokane 

93-01 -l-OO-Alw..  Walla  Walla  Regional,  Walla  Walla 
93-01-C-OO-Eat.,  Pangborn  Field.  Wenatchee  ... . 
92-01-C-OO-Ykm.,  Yakima  Air  Terminal,  Yakima 
West  Virginia: 

93-0l-C-00-Cn«.,  Yeager.  Charleston 

93-01-C-OO-Ckb.,  Benedum.  Clarksburg  

92-01-C-OO-Mgw.,   Morgantown   Muni- Walter   L.   Bill 

Hart,  Morgantown 

Wiscosin: 

92-0l-C-00-Grb.,  Austin  Straubel  International,  Green 
Bay 

93-01-C-OO-Msa,  Dane  County  Regional-Truax  Field 
Madison  

93-01-K)0-Cwa..  Central  WisconsinrMosinee  ."."..'..' 


Date  approved 


06/29/1992 

05/14/1993 
08/28/1992 

09/24/1993 

11/30/1993 

08/23/1993 
11/19/1993 

10/06/1993 
05/28/1992 
01/14/1994 
10/09/1992 

06/04/1993 

12/29/1993 

02/17/1994 
10/20/1992 
07/23/1993 
07/09/1993 
02/15/1994 
10/16/1992 
02/24/1993 
12/20/1993 


06/11/1992 
12/21/1992 

10/20/1993 

02/04/1994 

10/18/1993 

08/16/1993 

04/29/1993 
08/03/1993 

05/24/1993 

03/22/1994 

08/13/1992 

10/25/1993 
03/23/1993 
08/03/1993 
05/26/1993 
11/10/1992 

05/28/1993 
12/29/1993 

09/03/1992 

12/28/1992 

06/22/1993 
08/10/1993 


Level 
01  PFC 


3 

3 

5 
3 
2 

J 

3 

3 

3 
3 
3 
3 
3 
3 
3 
3 


2 

2 

2 

3 
3 
3 

3 

3 

3 

1 

3 

3 
3 
3 
3 
3 

3 
3 


Total  approved  net 
PFC  revenue 


76.169,000 

0 

1,495,974 

2.369.566 

103.885.286 

32,969,942 
1.542.300 

5,681,615 

26,000,000 

24,026,000 

143,358,000 

6,181,800 

5.540,745 

115,000.000 

243,339 

11,983,000 

10,699,749 

0 

35,529,521 

873,716 

819,733 


255,559 
0 


30,976,072 

199.752,390 

166,739,071 

366,000 
1,230,731 

52,000 

169.288 

28,847,488 

47,500,500 

15,272.000 

1.187,280 

280,500 

416.256 

3.254,126 
105,256 

55,500 

8.140,000 

6,746,000 
7.725,600 


Earliest  charge 
eflective  date 


09,'0l/l992 

08/01/1993 
11/01/1992 

10/01/1993 

02/01/1994 

11/01/1993 
02/01/1994 

01/01/1994 
08/01/1992 
04/01/1994 
01/01/1993 

11/01/1993 

03/01/1994 

07/01/1994 
01/01/1993 
10/01/1993 
10/01/1993 
05/01/1994 
01/01/1993 
05/01/1993 
03/01/1994 


09.'0i/l992 
09,'01/1992 

01/01/1994 

05.'01/1994 

01/01/1994 

11/01/1993 

07/01/1993 
n/01/1993 

08/01/1993 

06/01/1994 

11/01/1992 

01/01/1994 
06/01/1993 
11/01/1993 
08/01/1993 
02/01/1993 

08/01/1993 
04/01/1994 

12/01/1992 

03/01/1993 

09/01/1993 
11/01/1993 


208.j0 


Estimated 

ctiaige  e>piia- 

tion  dale* 


07/01/1995 

07/01/1995 
07/01/1997 

06/01 '1997 


08.'0l^0l3 

09  01/2008 
03/01/1999 

01/01/1997 
12/01/1994 
10/01/1999 
02/01/2004 

01, '01/1995 

01.01/1998 

02/01/1996 
11/01/1994 
09/01/2013 
02/01/2000 
02/01/2000 
01/01/2013 
11/01/1998 
07/01/1998 


11/01/1993 
11/01/1993 

11/01/1993 

08/01/2005 

11/01.2003 

11/01.2000 

01/01/1995 

11/01/1996 

08/01. '■'994 

01/01/1998 

O1/O1/1994 

01/01/1996 
12/01/1999 
11/01/2014 
10/01/1995 
04/01/1995 

04/01/1998 
04/01/1996 

01/01/1994 

03/01/2003 

03/01/1998 
11/01/2012 
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State,  application 


*Jo..  airport,  city 


Rhi  lelander-Oneida        County, 


93-01-C-OO-Rhi., 

Rhmelander 

Wyoming: 

93-01-C-OO-Cpr..  Natron^  County  International-,  Cas- 
per   „ 

93-01 -C-OO-Cys.,  Cheyelne, 
93-01-i-OO-Gcc..  Giliette-tampbeM 
93-0i-<~-O0-Jac..  Jacksot^ 
Guam: 

92-0'  -^  -00-Ngm.,  Agana 
93-02-. "-OO-Ngm.,  Agana 
Puerto  Rtco. 

92-01-C-i--8gn.,  Rafael 
92-01 -C-OO-Pse..  Mercedfa, 
92-01-C-r'  -ciju..  Luis  Mi^roz 

Juan 

93-02-U-OO-Sju..  Lujs  Mi^ioZ  Marin  International,  San 

Juan  „ 

Virgin  Islands: 

92-01 -K)0-Stt,  Cyry  E. 
92-01 -l-OO-Stx.,  Alexander 
Crow „...'..... 


(FR  Doc.  94-13919  Filed  6-8-9 1:  8:45  ami 
BtLUNG  CODE  4»10-13-M 


Date  approved 


Level 
of  PFC 


i.  Cheyenne 

County,  Gillette  .... 
Hole,  Jackson 

Nas,  Agana 

Nas,  Agana 

Hernandez,  Aguadilla 

,  Ponce  

Marin  International,  San 


Kng 


Charlotte  Amalie 

Hamilton,  Christiansted  St. 


08/04/1993 

06/14/1993 
07/30/1993 
06/28/1993 
05/25/1993 

11/10/1992 
02/25/1994 

12/29/1992 
12/29/1992 

12/29/1992 

12/14/1993 

12/08/1992 

12/08/1992 


Total  approved  net 
PFC  revenue 


167,201 

506,144 

742,261 

331,540 

1,081,183 

5,632,000 
258,408.107 

1.053,000 
866,000 

49.768.000 

0 

3,871,005 

2,280,465 


Earliest  ctiarge 
effective  date 


11/01/1993 

09/01/1993 
11/01/1993 
09/01/1993 
08/01/1993 

02/01/1993 
05/01/1994 

03/01/1993 

03/01/1993 

03/01/1993 
03/01/1994 
03/01/1993 
03/01/1993 


Estimated 
charge  expira- 
tion date* 


•  The  estimated  charge  expira  kxi  date  is  subject  to  change  due  to  the  rate  of  collection  and  actual  allowable  project  costs. 


04/01/1996 

10/01/1996 
08/01/2000 
09/01/1999 
02/01/1996 

06/01/1994 
06/01/2021 

01/01/1999 
01/01/1999 

02/01/1997 

02A)1/1997 

02/01/1995 

05/01/1995 


Federal  Highway  Administijation 

Environmental  Impact  Statement; 
Belknap,  Merrimack,  Rockingham,  and 
Strafford  Counties,  NH 

AGENCY:  Federal  Highway 
Administration  (FHWA).  DC  T. 
ACTION:  Revised  notice  of  inl  ent. 


summary:  The  FHWA  is  issu  ing  this 
notice  to  advise  the  pubHc  tlat  an 
Environmental  Impact  Statement  will 
not  be  prepared  for  a  propos  ;d  highway 
project  in  Belknap,  Merrimack, 
Rockingham  and  Strafford  C  )unties. 
New  Hampshire.  A  "Notice  of  Intent"  to 
prepare  an  EIS  was  publishe  1  in  the 
Federal  Register  on  June  1,  1 990. 
FOR  FURTHER  INFORMATION  CO  HTACT: 
Thomas  D.  Myers,  Assistant  Division 
Administrator,  Federal  Highway 
Administration.  279  Pleasanj  Street, 
suite  204.  Concord,  New  Hai  ipshire 
03301-2509,  Telephone:  (60: 1)  225- 
1606.  or  Wilham  R.  Hauser, 
Administrator,  Bureau  of  En'  ironment, 
New  Hampshire  Department  of 
Transportation,  P.O.  Box  483,  J.O. 
Morton  Building.  Concord,  N  ew 
Hampshire  03302-0483,  Teh  phone 
(603) 271-3226. 

SUPPLEMENTARY  INFORMATION;  The 
Federal  Highway  Administra  iion 
(FHWA),  in  cooperation  with  the  New 
Hampshire  Department  of 
Transportation  (NHIX)T),  has 


determined  that  it  will  not  prepare  an 
environmental  impact  statement  as 
previously  intended  for  a  proposed 
highway  project  to  serve  transportation 
needs  from  the  Concord  area  to  the 
Dover,  Somersworth  and  Rochester  (Tri- 
Cities)  area,  a  distance  of  about  50 
kilometers  (30  miles).  Portions  of 
twenty-one  communities,  primarily  in 
Strafford  and  Merrimack  Counties  were 
included  in  the  study.  As  consensus 
was  being  reached  on  which  alternatives 
would  be  carried  into  the  DEIS  for  full 
evaluation  it  became  apparent  based 
upon  public  input,  agency  coordination, 
constraint  evaluation  and  funding- 
availability  that  a  full  new  location 
alternative  highway  was  not  feasible. 
Consensus  was  reached  that  upgrading 
of  the  existing  US  Routes  4  and  202  and 
NH  Route  9  corridors  would  serve  the 
bulk  of  the  transportation  needs 
supplemented  with  possible  short 
bypasses  of  portions  of  the  Towms  of 
Epsom  and  Northwood. 

Further  improvements  to  these 
corridors  will  be  considered  on  a  case- 
by-case  basis,  consistent  with  this 
consensus,  in  future  development  of 
New  Hampshire's  Transportation  Plan, 
as  financial  feasibility  and  local 
commitment  are  demonstrated.  The 
National  Environmental  Policy  Act 
process  will  be  continued  as  required 
for  such  proposed  actions  that  may 
emerge  from  the  above  procedure. 
However,  this  overall  environmental 
impact  statement  process  for  a  new  50- 
kilometer  (30-mile)  facility  has  been 
terminated. 


(Catalog  of  Federal  Domestic  Assistance 
Program  Number  20.205.  Highway  Planning 
and  Construction.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovernmental  consultation  on 
Federal  programs  and  activities  apply  to  this 
program) 

Issued  on:  May  31, 1994. 
Thomas  D.  Myers, 

Assistant  Division  Administrator.  Concord, 

New  Hampshire. 

|FR  Doc.  94-14044  Filed  6-8-94;  8:45  am| 

BILLING  CODE  4910-22-M 


Environmental  Impact  Statement 
County  of  Los  Angeles,  California 

AGENCY:  Federal  Highway 
Administration  (FHWA),  DOT. 
ACTION:  Notice  of  intent. 


SUMMARY:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  an 
Environmental  Impact  Statement  will  be 
prepared  for  a  proposed  highway  project 
in  Los  Angeles  County,  California. 
FOR  FURTHER  INFORMATION  CONTACT: 
C.  Glenn  Clinton,  Chief,  District 
Operations,  Federal  Highway 
Administration,  California  Division,  980 
9th  Street,  suite  400,  Sacramento, 
California  95814-2^24,  Telephone: 
(916)551-1310. 

SUPPLEMENTARY  INFORMATION:  The 
FHWA,  in  cooperation  with  the 
California  Department  of  Transportation 
(Caltrans)  will  prepare  an 
environmental  impact  statement  (EIS) 
on  a  proposal  to  improve  Interstate 
Route  10  in  Los  Angeles  County, 
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California.  The  proposed  improvement 
would  involve  adding  one  High 
Occupancy  Vehicle  (HOV)  lane  in  (>;K:h 
direction  on  the  route,  between 
Interstate  Route  605  and  Interstate  Route 
210/State  Route  57  for  a  distance  of  18.0 
kilometers  (11.2  miles).  To  construct  the 
two  new  HOV  lanes,  this  proposed 
project  would  include  pavement 
rehabilitation,  widening  of  existing 
freeway  bridges  and  necessary  roadside 
improvements  such  as  guardrails  and 
soundwalls. 


National  Highway  Traffic  Safety 
Administration 

(Docket  No.  94-48;  Notice  l) 


Improvements  to  the  corridor  are 
considered  necessary  to  improve  the 
level  of  service  by  increasing  the  person 
carrying  capacity  of  this  section  of  I-IO, 
relieving  existing  and  anticipated 
increase  peak  period  traffic  congestion. 
The  proposed  project  is  also  an  integral 
element  of  the  1-10  portion  of  the 
proposed  regional  freeway-based  HOV 
system  in  Los  Angeles  County. 

At  this  time  two  alternatives  are  being 
considered.  Alternative  1,  widening  the 
half-width  of  the  section  to  a  total  of 
24.7  meters  (81  feet)  and  Alternative  4, 
the  no-build  alternative.  Two  other 
build  alternatives  with  wider  half- 
sections  were  considered  during  the 
scoping  process,  but  removed  from 
further  consideration  due  to  the 
minimal  benefits  to  be  derived  versus 
the  impacts  of  the  acquisition  of 
significantly  more  right  of  way  than 
Alternative  1. 

The  scoping  process  was  initiated  in 
1993  by  contacting,  by  letter  and 
newspaper  notices,  elected  officials, 
federal,  state,  regional  and  local 
agencies  as  well  as  corridor  residents. 
The  scoping  process  is  tentatively 
completed  with  a  scoping  summary 
report  prepared. 

'     To  ensure  that  the  full  range  of  issues 
related  to  this  proposed  action  are 
addressed  and  all  significant  issues 
identified,  comments  and  suggestions 
are  invited  from  all  interested  parties. 
Comments  or  questions  concerning  this 
proposed  action  and  the  EIS  should  be 
directed  to  the  FHWA  at  the  address 
provided  above. 

(Catalog  of  Fedt;ral  Domeslit  Assi.slani  u 
Program  Nimiber  20.205.  Highway  Resean  h. 
Planning  and  Construction.  The  reuulidion.'; 
implementing  Execulivu  Order  12372 
regarding  intergovernmenlal  consuli.ition  on 
Federal  programs  and  activities  apply  to  this 
program) 

I     Issiiedon:  June2, 1094. 
Douglas  Bennett, 

'  Acting  Chirf.  DiftricI  Upf  rations  -fl  '.  Fidrnil 
Higliwny  Adminifitrntjon. 
IFR  Dor.  04-140^5  Filed  6-8-0-i:  8:45  ii;v.\ 

BILLING  CODE  491(>-??-»| 


John  Russo  Industrial,  Inc.;  Receipt  ol 
Petition  for  Determination  ol 
Inconsequential  Noncompliance 

John  Ru.sso  Industrial,  Inc.  (Russo)  of 
San  Jose,  California,  has  delermini'd  that 
some  of  its  trucks  fail  to  comply  with 
requirements  of  several  Fedeiaj  motor 
vehicle  safety  standards  (FMVSS)  in  49 
CFR  part  571.  These  are  FMVSS  No. 
113,  "Hood  Latch  Systems,'  FMVSS  No. 
120.  Tire  Selection  and  Rjms  for  Motor 
Vehicles  other  than  Fassenp-r  Cars," 
FMVSS  No.  205.  -Glazing  Mati-riftls." 
and  FMV,SS  No.  207,  "Seating 
Systems."  Russo  has  filed  an 
appropriate  report  pursuant  to  49  CFR 
part  573,  "Defect  and  Noncompliance 
Reports."  Russo  has  also  petitioned  to 
be  exempted  from  the  notification  and 
remedy  requirements  of  the  National 
Traffic  and  Motor  Vehicle  Safety  Act  (15 
U.S.C.  1381  et  seq.)  on  the  basis  that  the 
noncompliance  are  inconsequential  as 
they  relate  to  motor  vehicle  safetv. 

This  notice  of  receipt  of  a  petition  is 
published  under  Section  157  of  the 
National  Traffic  and  Motor  Vehicle 
Safety  Act  (15  U.S.C.  1417)  and  does  not 
represent  any  agency  decision  or  other 
exercise  of  judgement  concerning  the 
merits  of  the  petition. 

All  noncompliances  covered  by  this 
petition  were  discovered  on  )uly  13, 
1993  during  inspection  of  vehicles  by 
NHTSA's  Office  of  Vehicle  Safety 
Compliance  (File  NCI  3288). 

1.  FMVSS  No.  113,  "Hood  Lalcb 
Systems" 

In  April  1991,  Russo  completed  one 
Command/Communications  van  (Gillig 
chassis)  and,  in  July  1991,  one 
Hazardous  Materials  van  (Spartan 
chassis).  These  vehicles  do  not  comply 
with  the  hood  latching  requiremrnls  in 
S4.2  of  FMVSS  No.  113.  in  that  their 
front  opening  hoods,  which  in  any  open 
position  partially  or  completely  obstruct 
a  driver's  forward  view  through  the 
windshield,  are  not  provided  with  a 
second  latch  position  on  the  hood  latch 
system  or  with  a  second  hood  late  h 
.system. 

Russo  supports  its  piMiiion  for 
inconsequential  noncompliance  with 
the  following: 

|4')CFR57Ml3S3|d.'r,n)tion.  ■•I)f,.(j 
means  any  movable  eMerior  hodv  par.el 
loruard  of  the  w  indshield  that  is  useii  lo 
coviM  janl  engine,  luggage,  storage,  a:  batie.-y 
(onipartnienl.'The  forvvan)  (ate  panejv  on 
nur  vehicles  are  below  the  windshjeld,  a.-.d 
are  not  used  as  (ompartinenl.  siur.--f,  fr;  ar,y 
I  riteria  to  i  Inssifv  it  as  a  hood. 


Paragraph  .S4.2  of  standard  1 1 3  state*  "A 
front  opening  hood  which,  in  any  open 
position  partially  or  completely  ohsimi  1<  .. 
drivers  forward  view  through  the  wind'h.eM 
must  be  provided  with  a  second  Jali.ti 
position  on  the  hood  latch  system  o:  wjih  ,« 
seiond  hood  iat<  h  system  "    • 

The  ac(  ess  panels  in  question  art  i.ol 
I  lassified  as  a  hood  mechanism,  Ihereixn 
Itheyl  do  not  need  to  follow  these  guidei,),.-v 
If  the  panel  were  left  open  it  would  not 
obstriK  t  the  driver's  view  eriOi;gh  to  i  .n.^  ,. 
driving  hazard. 

Our  testing  of  this  design  consivt.d  t,!  the 
air  flow  testing  of  up  to  78  mph  with  ;.  h<„d 
wind  of  14  mph  thai  brought  the  total  a.r 
•     speed  to  02  mph.  Air  flow  only  hold'  ihi^ 
ai.i  ess  panel  down  more  securely  The  pr!,i-l 
i;aiinol  lly  up  as  a  result  of  the  air  flow 

Panels  of  similar  design  are  easily  )o<ii,d  do 
hundreds  of  thousands  of  on-road  vehii  lev 
including  CIMC  Astro  9500,  Chevrolet  T.t..i, 
90,  Ford  CLT  0000,  Freight  Liner  cab  over>. 
and  many  other  vehicles  I  have  found  jii 
ri'sean  hiiig  my  response. 

riie  Hazmat  and  Command  vehji  le>  art- 
built  with  w  iiulshields  which  are  much 
larger  than  those  of  typical  van  or  cab  over 
engine  type  vehicles.  This  large  wrndshtefd 
is  provided  partially  as  a  styling  feature  di,d 
partly  to  provide  exceptional  vJsibiJily  ni  low 
s|)eed  maneuvering  situations.  The  small  an:., 
of  windshield  which  would  be  blocked  d  the 
access  panel  could  physic  ally  be  lifted  up  by 
air  flow,  would  not  even  be  in  the  field  of 
view  on  typii  al  vehicles  in  thus  class 

2.  FMVSS  No.  120,  "Tire  Selection  and 
Rims  for  Motor  Vehicles  Other  Than 
Passenger  Cars" 

From  1989  through  1991,  Russo 
rompletod  one  Command/ 
Communications  van  (Gillig  chassis) 
and  one  Hazanlous  Materials  van 
(Spartan  chassis)  and  modified  six  Ford 
F350  and  nine  F800  trucks.  These 
vehicles  do  not  have  the  label  Tpqutui] 
by  S5.3  of  FMV.SS  No.  120.  which 
includes  the  size  designation  of  the 
tires,  the  size  designation  of  tJie  rims, 
and  the  cold  inflation  pressure  of  tho 
tires.  Russo  states  that  the 
noncompliances  are  due  to  remnvrti  i>f 
labels  after  the  purchaser  took  delivery 
of  the  vehicles. 

Ru.sso  supports  its  petition  for 
inconsequential  noncompliance  with 
the  following: 

rhe  .\ii  slates  that  the  labels  muM  to-. 
installed  by  us.  \HTSA  *   *   •  says  that  Ihi 
customer  can  do  whatever  they  vvani  to  the 
vehicle  oni  e  they  gel  il.  "they  can  even  i  ul 
sealbelts  •    •   •  •  Then  we  respectively  M.ite 
thai  no  manufac  lurer  whether  Chevrolet  or 
|()hn  Russo  should  be  made  to  do  anything 
anytime  anyone  decides  to  remove  a  ••;.<  In  r 
We  are  not  Chevrolet,  we  are  a  smai) 
minority  family  business  across  Ihe  slieei 
that  jwasl  asked  lo  install  bodies  on  |the  S„;i 
lose  Fire  Department's!  chassis  umicr  their 
ttilal  supervision. 
*  •  •  »  • 

ilie  rim  width  nussiiig  will  not  aiiei ;  n  - 
-.ilety  1)1  ih..  vchu  li-  All  vehicle*  ir.volvi  o  ■  . 
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the  petition  belong  to  one  user 
redundant  data  and  all  inform;  t 
plus  all  the  resources  to  posse;  s 
information.  The  vehicle  has  t 
information.  The  user  has  al!  t 
vehicle  manuals.  The  custome 
city  fleet  and  its  own  ser\ire  d 
had  ordered  cab  and  chassis  tu 
tire  and  rim  fleet  specification 
even  got  the  contract  to  build 

When  the.se  vehicles  were  fi 
i-ngraved  labels  were  requeslec 
the  white  labels  that  we  norm;i 
This  was  done. 

When  the  new  person  took  cIlt,  yeiiow 
XTL'A  labels  were  requested.  Tr 
complied  with. 
«         V         *         *         * 

.No  ■safety  beneflt  to  anyone  Itis  come  out 
of  this. 

***** 

Without  waving  this  pet:tio;]  for  exemption 
due  to  incon.sequential  non-co;  ipliance,  we 
will  notify  the  Deputy  Chief  of  ;he  San  Jose 
Fire  Dept.  of  our  offer  to  supp!'   and  install 
new  decals  if  they  wish  in  a  co  irdinated 
veriOdble  supervised  manner. '  t'e  shall 
document  it  for  NHTSA  and  sefid  NHTSA  all 
copies  of  the  labels. 
•         •         •         * 

There  has  to  l)e  fairness  and  .   limii  to  a 
manufacturers'  accountability  (  specially  in 
view  of  the  circumstances  and   he  years  of 
service  we  have  rendered  to  thi  u.st  in  "he 
fomer  adnrinistralion.  We  cam  ot  be  held 
act()u;:table  for  situations  heyo  id  our 
control.  Those  Labels  Were  fh(  re  and  They 
Had  Been  Removed  lemphasis  iriginall 

3.  FMVA.^  No.  205. '  Giazir 
Materials" 

In  .April  1991,  Ru.sso  com  )le-ted  onn 
Comr;and/Communica»ion:  van  (GHiino 
cha.ssis)  and.  in  July  1991.  c  le 
Hazardous  Materials  van  (S  lartan 
chassis).  These  vehicles  do  lol  comply 
with  the  glazing  materials  n  arking 
requirements  in  section  6  of  FMVSS  No. 
205.  which  state  that  winds  lields  must 
be  marked  .AS-1  and  windu  vs  to  the 
right  and  left  of  the  drive-i-'s  Dosilion 
must  be  marked  AS-2.  The  ;  abject 
vF;hicles  had  no  marking  on  the 
Windshields,  and  the  markii  gs  on  the 
windows  to  the  right  and  le  1  of  the 
(i.nver's  position  were  AS-3  not  AS-2. 
Kusso  provided  a  photocop)  of  a 
purchase  order  for  AS-1  wii  idshield 
glass  which  it  claims  were  ii  5ed  for  the 
windshields.  Russo  further  |  irnvided  a 
copy  of  a  letter  from  the  sup  :)lier  of  the 
cockpit  side  windows  statin  ;  that  the 
windows  in  question  were  n  larked  AS- 
3.  These  materials  are  avaihiple  in  the 
NHTSA  Docket  Section. 

Russo  supports  its  petitioi   for 
inconsequential  noncomplit  nee  with 
the  following: 

The  windshields  that  were  in  tailed  in 
thfSf-  vehicles  were  labeled  .AS-  1 

1  he  (installers)  had  shown  us  the 
windshield  label  on  the  windsh  eld  .stock 
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The  user  has 

ion  available. 

the 
lis 
le  incomplete 

has  a  w^hole 
■part-Tient  and 
match  their 

be.*'ore  we 

bodies. 

:t  delivered. 

in  place  of 
'•v  install. 


plate  before  the  installation  and  fitting 
proi:ess.  The  San  Jose  Fire  Dept.'s  Battalion 
Chief  Master  Mechanic  was  also  shown  the 
label  at  this  time  and  he  said  this  to  Mr. 
Shifflet  (of  NHTSA's  Office  of  Vehicle  Safety 
Compliance!  during  his  visit. 

We  have  a  sample  of  the  label  that  the  glass 
company  that  supplies  the  Fire  Dept.  (ajnd 
all  of  California  had  supplied  to  show  DOT. 

The  windshield  that  was  supplied  to  us  by 
San  Jose  Class  contained  this  label- 
Laminated 
16CFR  1201  M55n 
CATT  H  AS-1 

DOT  273 

***** 

The  labelu.i  on  the  driver's  and 
pas.senger's  w  indow  is  also  inconsequential 
to  vehicle  safety  as  shown  by  supporting  data 
that  the  glass  manufacturer  uses  all  the  same 
AS-2  glass  except  for  a  ver\'  slight 
insignificant  light  transmission  in  .AS- 
certiHed  configuration. 

4.  FMVSS  No.  207,  'Seating  Systems" 

In  April  1991.  Russo  produced  a 
Command/Communications  van  (1989 
Gillig  chassis)  with  an  18,000  pound 
gross  vehicle  weight  rating.  The  vehicle 
is  a  specially  configured  portable 
meeting  room  for  use  at  the  scene  of 
disastars.  It  is  a  closed,  straight  body 
van-type  vehicle  consistii'g  essentially 
of  a  cab  for  vehicle  operation  and  a 
cargo  area  which  Russo  converted  into 
a  conference  room. 

Section  4.4  of  FMVSS  No.  207 
requires  that  al!  seats  not  designed  to  be 
occupied  while  the  vehicle  is  in  motion 
are  to  be  conspicuously  labeled  to  that 
effect.  The  seats  located  in  the  meeting 
room  area  of  this  vehicle  are  not 
designed  to  be  occupied  while  the 
vehicle  is  being  operated,  but  are  not 
labeled  as  such. 

Russo  supports  its  petition  for 
inconsequential  nonconipHance  with 
the  following: 

A  sign  in  the  cab  states  that  only  two 
people  are  to  be  seated  in  the  cab.  This  is  a 
specially  configured  port-able  meeting  room 
for  disasters.  The  vehicle  was  configurt'd  for 
a  specific  purpose  by  the  user  and  the 
construction  of  the  t)ody  layout  was  very 
clcsely  supervised  by  t.he  fire  department  to 
the  detail.  The  user  (as mentioned  to 
NHTSA)  •   *   •  stated  that  (the  vehicle]  is 
only  used  for  meatings  at  the  disaster  scene. 
Many  command  centers  are  t.'-ailers.  only  for 
use  as  scene  command. 

There  is  a  very  big  sign  on  the  vehicle 
slating  that  it  is  a  command  and 
communications  center.  Thi.s  is  an  official 
vehicle  in  ca.se  of  a  disaster,  designed  to  only 
be  occupied  by  a  driver  and  one  pas.senger 
while  in  motion. 

We  were  contracted  to  build  a  vehicle  for 
the  user  for  |aj  specific  purpose.  In  the  case 
of  a  .severe  emergency,  w  here  a  command 
station  is  required,  this  vehicle  is  called  in 
to  act  as  the  meeting  and  c:ommunications 


center.  This  vehicle  is  not  a  response  vehicle, 
and  is  only  b.'ought  to  the  scene  after  the 
situation  has  been  evaluated  by  the  on  scene 
command  team  as  critical.  The  vehicle  is 
then  used  as  a  center  and  checkpoint  to  all 
incoming  and  outgoing  personnel  at  the 
scene. 

This  vehicle  was  built  to  the  strict 
specification  of  the  City  of  San  Jose  Fire 
Department.  It  was  ordered  with  seat  belts  for 
the  driver  and  one  passenger  only  as  the  back 
communications  and  meeting  areas  (were) 
not  to  be  occupied  when  the  vehicle  was  in 
motion.  The  fire  departm.ent  is  aware  of  the 
vehicle  configuration  and  is  fullv  capable  of 
instructing  its  em.ployees  that  the  back 
sections  are  not  to  be  occupied  when  the 
vehicle  is  in  motion. 

Interested  persons  are  'nvited  to 
submit  wTitfen  data,  views,  and 
arguments  on  the  petitions  of  Russo, 
described  above.  Co.Timents  should  refer 
to  the  docket  number  and  be  submitted 
to:  Docket  Section.  National  Highway 
Traffic  Safety  Administration,  room 
5109.  400  Se'venth  Street,  SW.. 
Washington.  DC  20590.  It  is  requested 
but  not  required  that  si.x  copies  be 
submitted. 

All  comments  received  before  the 
close  of  business  on  the  cl>;sing  date 
indicated  below  will  be  considered  The 
application  and  supporting  ir.alerials. 
and  ail  comments  received  after  the 
closing  date,  will  also  be  filed  and  will 
be  considered  to  the  extent  possible. 
When  the  petition  is  granted  or  denied, 
the  notice  will  be  publish-.^l  in  the 
Federal  Register  pursuant  to  the 
authority  indicated  below. 

Comment  closing  date:  July  11.  1094. 
(15  Li.S.C.  1417;  delngations  of  authority  at 
49  CFR  1.50  and  49  CFR  501 .8) 

Issued  on  June  3.  1994 
Barry  Felrice, 

Assoriqtfi  Admini.itratorfor  RuUmakins 
(FR  Doc.  54-13f)70  Filed  0-8-04;  8:45  am) 

BILLING  CODE  4910.^»-M 


UNITED  STATES  INFORMATION 
AGENCY 

U.S.  Advisory  Commission  on  Public 
Diplomacy  Meeting 

AGENCY:  United  States  Information 

.Agency. 

ACTION:  Notice. 

SUMMARY:  A  meeting  of  the  U.S. 
Advisory  Commission  on  Public 
Diplomacy  will  be  held  on  June  15  at 
the  Voice  of  America  facilities,  Wilbur 
J.  Cohen  Federal  Building.  330 
Independence  Avenue.  SW., 
Washington.  DC  from  9:30  a.ni.-12:30 
p.m.  The  Commission  will  meet  with 
the  following  from  the  United  States 
Information  Agency's  Bureau  of 


Broadcasting  to  discuss  policies  and 
programs:  Messrs.  Goeffrey  Cowan. 
Director,  Voice  of  America;  Ch.irles  Fo.x, 
Director,  Worldnet  Television  and  Film 
Service;  Richard  Lobo,  Director.  Office 
of  Cuba  Broadcasting;  Robert  Komosa. 
Director.  VGA  Engineering;  and  Richard 
Caldwell,  director. 
Telecommunications. 
FOR  FURTHER  INFORHATION:  Please  call 
Betty  Hayes,  (202)  619-4468.  if  you  arc 
interested  in  attending  the  meeting. 
Space  is  limited  and  entrance  to  the 
building  is  controlled. 

Dated;  June  6.  1994. 
Rose  Royal, 

Management  Analyst.  Federal  Register 
Liaison. 

iF'R  Doc.  54-14061  Filed  6-»-94;  8:45  ai:ii 
eiLLING  CODE  e230-01-M 


OFFICE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

Request  for  Public  Ccmme.nt:  Possible 
Barriers  to  the  Access  for  U.S. 
Agricultural  Predicts  to  the  Korean 
Market 

agency:  Office  of  the  United  States 
Irade  Representative. 
ACTION:  Notice  of  request  for  public 
c;omment  concerning  possible  barriers  to 
tiie  access  for  U.S.  agricultural  products 
to  the  Korean  market. 


SUMMARY:  The  United  States  Trade 
Representative  (USTR)  is  seeking  public 
comment  on  problems  exporters  of  U.S. 
agricultural  products  may  bo  having 
with  respect  to  access  to  the  Korean 
market.  In  particular,  USTR  seeks 
comments  with  respect  to  77  products 
f.overed  by  a  1989  Agreement  between 
the  United  States  and  the  Republic  of 
Korea. 

DATES:  Written  comments  from 
interested  persons  arc  due  on  or  before 
July  8,  1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Peter  Collins.  Deputy  Assistant  U.STR 
for  Asia  and  the  Pacific  (202)  395-6813; 
Len  Condon.  Deputy  .-Assistant  USTR  for 
Agricultural  Affairs  (202)  395-5006;  or 
Thomas  Robertson.  Assistant  General 
Counsel  (202)  395-5800.  Office  of  the 
United  States  Trade  Representative. 

SUPPLEMENTARY  INFORMATION: 

Background 

Certain  U.S.  exporters  of  agricultural 
products  have  informed  USTR  that  their 
access  to  the  Korean  market  has  been 
limited  by  unjustifiable  regulatory 
barriers  imposed  by  the  Korean 
Government.  They  claim  that  these 
regulatory  barriers  lack  scientific  basis 


and  have  a  discriminatory  effect  on  U.S. 
agricultural  products.  In  particular,  they 
point  to  what  they  consider  to  be 
inappropriate  food  safety  regulations 
(such  as  shelf  life  limitations  that  lack 
scientific  basis  and  unnecessarily 
burdensome  "self  specification" 
requirements);  inappropriate  human. 
animal,  and  plant  health  and  safety 
regulations;  and  customs 
misclassification  problems.  USTR 
requests  all  interested  persons  to 
provide  additional  information 
concerning  these  and  othor  alleged 
barriers  that  may  be  imposed  by  the 
Korean  governm,ent. 

In  a  1989  exchange  of  letters,  the 
governments  of  the  Republic  of  Korea 
and  the  United  States  agreed,  among 
other  things,  that  Korea  would  liberalize 
import  restrictions  on  62  ^agricultural 
products,  impleme:it  tarifi" reductions 
for  seven  products,  and  subject  eight 
products  to  automatic  import  approval. 
The  two  governments  also  ag.'-eed  that 
these  commitments  would  re.main 
unimpaired  by  restrictions  or 
requirements  directly  or  indirectly 
affecting  importation  of  the  agricultural 
products.  USTR  therefore  is  particularly 
interested  in  any  restrictions  or 
requirements  directly  or  indirectly 
affecting  importation  of  the  77  products 
covered  by  the  1SC9  Agreement,  each  of 
which  is  listed  in  the  Annex  to  this 
notice. 

Requirements  for  Submissions 

Comments  must  be  in  writing,  state 
clearly  the  information  and  claims 
presented,  filed  with  20  copiesby  July 
8,  1994,  and  addressed  to:  Deputy 
Genera!  Counsel.  Office  of  the  United 
States  Trade  Representative,  room  223 
600  17th  Street,  NW..  Washington,  DC* 
20506.  Interested  persons  may,  upon 
advanced  request,  inspect  at  the  USTR 
public  reading  room  any  wri'ten 
submissions,  except  that  confidential 
business  information  will  not  be  made 
available  in  this  manner  if;  (1)  the 
person  furnishing  such  information 
certifies  in  writing  that  such 
info.nnation  is  business  confidential,  the 
disclosure  of  such  information  would 
endanger  trade  secrets  or  profitability, 
and  such  information  is  not  generally 
available;  and  (2)  the  information 
subm.itted  is  clearly  marked  -BUSI.NESS 
CONFIDENTIAL"  in  a  contrasting  color 
ink  at  the  top  of  each  page  on  each  copy, 
and  shall  be  accompanied  by  a 
nonconfidential  summary  of  the 
confidential  information.  USTR  retains 
the  right  to  deny  confidential  treatment 
of  information  if  such  information  is  not 
entitled  to  protection  under  the  law. 
The  public  file  will  be  available  for 
inspection  in  the  USTR  Reading  Room, 


room  101.  which  is  open  to  the  public 
from  10  to  12  noon,  and  from  1  pm  to 
4  pm.  Monday  thru  Friday.  An 
appointment  to  review  the  file  may  be 
made  by  calling  Brenda  W'ebb  at  (20") 
395-6186. 
Irving  Williamson, 
Deputy  General  Counsel. 

Annex 


HS.  No. 


0206.220000 
0205.300000 


0206 
0206 


.410000 
4S0000 


0206.800COO 
02C6.9C0000 
0207.100000 


0207 
0207 


.230000 
391000 


0207.431000 


0504 
0713 
0713 
0713 
0713 
0713 
0713 
C713 

0802 
0802 
0802 
0802 
0802 
C802, 
0802 


.001000 
100000 
200000 
.330000 
390000 
.400000 
500000 
.900000 

.120000 
.210000  , 
.220000 
.310000  . 
.320000  . 
.500000  . 
.909000  . 


0604 
0806 
0807 
0807 
0809 
0810, 
0810. 


.400000 
200000 
.100000 
.200000 
,200000 
100000 
400000 


0810 
1001 
1001 
1001 
1002 
1004 
1208 

1214 
1507 
1507 
1507, 
1512, 


.909000 
100000 
.901000 
.909000 
.000000 
.000000 
.100000 

.100000 
.100000 
.901000  . 
,909000  . 
,111000  . 


1512.191010 


P.'Oduc!  description 


Livers  o!  twvine  ani- 
mals, frozen. 
Edible  offals  of  swine. 

fresh/chilled 
Livers  of  swine,  frozen. 
Edi£)le  offals  o!  swine 
{pxcluti.ng  liver),  fro- 
zen. 
Other  edibie  cffal. 

frech'ch.iied. 
Other  an:mal  offal,  fro- 
zen. 
Poultry  (ducks),  not  in 
pieces,  fresh/chilied. 
Duck,  whole,  frozen. 
Poult^  cuts  (duck). 

fresh/chilled. 
Poultry  cuts  (duck),  fro 

zen. 
G  jts  of  ammais 
Peas. 
Chickpeas. 
Kidney  beans 
Other  tjeans. 
Lentils. 
Broad  bear,s. 
Other  d:  ed  leguminous 

vegetables. 
Almonds,  shelled. 
Filberts,  in  shell. 
Filberts,  s^e!led, 
Walnuts,  in  shell 
Wal.nuts,  s^.elled 
Pistachios. 
Pecans  and  naca- 

damia  nuts 
Avocados, 
PaiSins. 
Melons. 
Papayas. 
Cnernos,  ffes.n. 
StraAbemes.  fresh 
Cranberries,  biibernes 
and  othe'  fruits  of 
the  genus  vaccmium. 
fresh. 
Kiwif'uit,  fresh 
Durum  wheat. 
Meslin  v/heat 
Other  wheat 
Rye. 
Oats. 
Flour  and  meals  of 

soybeans. 
Alfalfa  p'oducts 
Soyt)ean  oil,  crude. 
Soytiean  oil.  refined. 
Soytjean  oil.  other. 
Sunflower  seed  oil. 

crude. 
Sunflower  seed  oil.  re- 
fined. 
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HS.  No. 


1515210000 
1515.29C0C0 
1601.001000 
1602  311000 
1602  391000 
1602  411000 
2007.100000 

2007.911000 


Proc  ucl  description 


Corn  dl,  crude. 

Corn  G  I,  other. 

Sausai  les 

Canne I 

Canne ) 

Canne I 

Homoc  Bi 
fions 

Jams,  ruit  jellies  and 
marr  lalades  ol  cit- 
rus. 


2007S91000  i  Jams 

2007.9993CO  

20C3  T110C0  


uit  jellies  and 
marn^alades  of  other, 
nd  pastes  ol 


Puree  J 

other 

Peanut 
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turkey. 

poultry 

pork. 

mzed  prepara- 


butler 


niMWC^ — 

-\j\ji  ninuKU 

HS    No. 

Product  description 

2008.200000    

Pineapple,  in  airtight 

containers. 

2008.400000  

Pears,  prepared-'pre- 
served. 

2008.700000  

Peaches,  m  airtight 
containers. 

2009.500000  

Tomato  juice. 

2106.109000  

Other  protein  corv 
centrales  and  tex- 

tured protein  sub- 

stances (over  48% 

protein  content). 

2106.909010  

Cottee  creamer.             ] 

2i06.909090ex  

Popccm.. 

2301.102000  

Greaves 

2302.100000  . 

Corn  Ofijlf^n  fppr* 

2304.000000  

Sotbean  cake. 

Annex— Continued 


HS.  No. 

Product  descr.p!  ort 

2309.100000  

2309.901010  

2309.901030  

Dog  and  cat  *cod. 
Mixed  leed  tor  p^gs. 
Mixed  feeds  tor  !i<:h 

2309.901090 

Mixed  animal  tpw^<; 

2309.903020  

Other 

Feed  aodtiv/es  'ch,etly 
on  the  bass  ol  vita- 
mins). 

Feed  adC.iiwes  (cr.ielly 
on  the  bas:s  ot  micro 
minerals). 

Egg  albumin 

Protein  isolates 

Wood  pancietx-c'd 

2309.903030  

3502.100000  

3504.002030  

4410.100000    . 

irt?  Doc.  04-13941  Filed  b-S-'^A   b  -i'^ ...;;. 
BILLING  CODE  319O-0l-*« 


Sunshine  Act  Meetings 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  published  under 
the  "Government  ki  the  Sunshine  Act"  (Pub. 
L.  94-409)  5  U.S.C.  552b(e)(3). 


FEDERAL  ELECTION  COMMtSStON 
"FEDERAL  REGISTER"  NUMBER:  94-13590. 
PREVIOUSLY  ANNOUNCED  DATE  AND  TIME: 
Tuesday,  June  7, 1994,  10:00  a.m. 
Meeting  Closed  to  the  Public. 

The  following  item  was  erroneously 
noted  on  the  agenda: 

Briefing  on  Allocation  Regulations. 

PREVIOUSLY  ANNOUNCED  DATE  AND  TIME: 
Thursday,  June  9,  1994, 10:00  a.m. 
Meeting  Open  to  the  Public. 

The  following  item  was  deleted  from 
the  agenda: 

Advisory  Opinion  1994-14:  Scott  Lehman  of 
Tsakanikas  for  U.S.  Congress 


The  following  item  was  added  to  the 
agenda: 

Advisory  Opinion  1994-10:  Robert  F.  Bauer 
on  behalf  of  Franklin  National  Bank 

DATE  AND  TIME:  Tuesday.  June  14. 1994 

at  10:00  a.m. 

PLACE:  999  E  Street.  N.W..  Washington, 

D.C. 

STATUS:  This  Meeting  Will  Be  Closed  to 

the  Public. 

ITEMS  TO  BE  DISCUSSED: 

Compliance  matters  pursuant  to  2  U.S.C. 

§437g. 
Audits  conducted  pursuant  to  2  U.S.C. 

§  437g.  §  438(b),  and  Title  26.  U.S.C. 
Matters  concerning  participation  in  civil 

actions  or  proceedings  or  arbitration 
Internal  personnel  rules  and  procedures  or 

matters  affecting  a  particular  employee 

DATE  AND  TIME:  Thursday,  June  16, 1994 
at  10:00  a.m. 


V 
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PLACE:  999  E  Street.  NW..  Washington. 
DC.  (Ninth  Floor.) 

STATUS:  This  Meeting  Will  Be  Open  to 
the  Public. 

ITEMS  TO  BE  DISCUSSED: 

Correction  and  Approval  of  Minutes 
Convention  Regulations:  Final  Rules  and 

Explanation  and  Justification 
Advisory  Opinion  1994-12:  James  S.  Todd 

for  the  American  Medical  Association 
Advisory  Opinion  1994-14:  Scott  Lehman  of 

Tsakanikas  for  U.S.  Congress 
Administrative  Matters 

PERSON  TO  CONTACT  FOR  INFORMATION: 
Ron  Harris.  Press  Officer.  Telephone: 
(202) 219-4155. 
Delores  Hardy, 

Administrative  Assistant. 

(FR  Doc.  94-14152  Filed  6-7-94;  11:55  am) 

BILLING  CODE  6715-01-111 
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This  section  ol  Jhe  FEDERAL  REGISTER 
contains  editorial  corrections  o  previously 
published  Presidential,  Rule,  P  oposed  Rule, 
and  Notice  documents.  These  xirrections  are 
prepared  by  the  Office  of  the  F  sderal 
Register.  Agency  prepared  cor  ections  are 
issued  as  signed  documents  ai  id  appear  in 
the  appropriate  document  catefones 
elsewhere  m  the  issue 
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DEPARTMENT  OF  AGRICULTURE 
Forest  Service 

RIN  0596-AS06 

Recreation  Residence  Authorization 
Correction 

In  notice  document  94-13323 
beginning  on  page  28713  in  the  issue  of 
Thursday,  June  2,  1994,  make  the 
following  corrections: 


On  page  28738,  in  the  •'Terms  and 
Conditions"  portion  of  the  "Forest 
Service  Handbook  2709.n--Special 
Uses,  Chapter  50,"  the  revised  permit 
clauses  were  not  printed  in  italics.  For 
the  convenience  of  the  reader.  Exhibit 
01  appearing  on  page  28737  i£  set  forth 
below  along  with  the  "Terms  and 
Conditions"  text  appearing  on  pages 
28738  through  28741  with  the  text  of 
the  revised  permit  clauses  indicated  in 
italics. 

BILLING  CODE  1505-01-0 
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EXHIBIT  01.  SEC.  54.1- -TERM  SPECIAL  USE  PERMIT 


USDA  -  Forest  Ser\-ice 

TERl'!  SPECIAL  USE 'PERi'^IT 
For  Recreation  Residences 

Act  of  March  4,  1915,  As  AiTended 
(Ref .  FSM  2710) 


FS-2700-5a  (0l/94> 
0M3  :;o.  0596-C082 
Expires  06./30/9fi 


Holder  Ho.     \    lype  Site  |  Authority 


/ 


Auth.  Type  |  Issue  Date 
5^ b /   / 


Location  Sequence  No. 


Latitude   |  Loagitude 


Expir.  Date 
•   /   / 


Stat .  Ref . 


LOS  Case 


(Holder  Ksicre) 


of 


(Billing  Address  •  1) 


(Billing  Address  -  2) 


(City) 


(State)      (Zip  Code) 


(hereafter  called  the  holder,  is  hereby  authorized  to  use  National  Forest  lands 
tor  a  recreation  residence  for  personal  recreational  use  on  the 

~7       :     : : — — National  Forest,  subiect  to 

the  provisions  of  this  pem-ic  including  ite^.s  * through  z on 

page(s)  ::^ through  z .   This  perrdt  covers  *     acres. 


Described  as;   (1!  Lot  ♦ 


of  the  * 


tract . 


(A  plat  of  which  IS  on  file  m  the  office  of  the  Forest  Supervisor.) 

OR  (2)  «  .         . 

—  — _  "3  shc-^.  c-  the  attached  r^p 

(Legal  Description) 

The  following  irr.prcveir.ents,  wnether  on  or  off  the  lot,  are  authorized  in 
addition  to  the  residence  structure: 


This  use  shall  be  exercised  at  least  15  days  each  year, 'unl-sa  otherwise 
authorized  in  writing.   it  shall  not  be  used  as  a  full-tir^  r^sid-rc-  Co  th^ 
excluGion  of  a  hcr.e  elsewhere 

THIS  Pi'aMIT  IS  NOT  TRAIISFERASLE 
e.7RCHASERS  OF  IWPROVTL^iENTS  C:;  SITES  AUTHORIZED  BY  THIS  PZP.Mir  MCJST  SECLV.S  A  KEW 

FEilMIT  PROM  THE  FOREST  SS.V/ICE . 


THIS  PSRiaT  IS  ACCEPTED  SfJBJSCT  TO  ALL  0?  ITS  TER-M3  fC.TI    CONDITIONS 


ACCEPTED:   * 


APPROVED ;   " 


JjQLg-gLEI.?  NAT^  AtTD  S  in'-'AVJ9.E 


r-r-rv 


_AUTHOP-:ZED    nFFICERlg_NAME    AJTD    SIGNATtTP " 


i    LIL:7. 


D.-TE 


fSu.ONG  CODE  1505-01  C 
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Note:  Permit  clauses  revis»?d 
fh«  r»'form»ilation  of  the  reiiva 
policy  as  iJuscribod  in  this  not: 
in  italii's. 

Terms  and  Conditions 

1.  Ati'.lwnty  And  Uin  And  1 
Authorized 


IS  a  result  of 
on  rpsidence 
r  .iri'  jirintt'ii 


Ian:  i 


II 


i;  1 


A  This  permit  is  issiuui  i; 
authority  of  the  Act  of  My 
.'!s  aiiionded  (16  XJ.S.C.  4'J7) 
(  (iiii;  of  FtHJeral  Regulation;: 
2")!. 50-251. 64.  Iirploriienti 
.S<;r\ire  policies  are  found  i 
SiTvii.p  Directivos  Svst»'m 
r.)50.  2340.  2720;  FSII  2709 
10-50)  Copies  of  ihrt  appli 
riigiilatlons  and  poiicie.s  vvil 
avail.ible  to  tho  holder  at  no 
opon  requpsf  mado  to  the  of 
For(!st  Supsn'isor. 

B.  Ti^t  authorized  of!ln'r 
poiniil  iS  ihe  Fortjst  Siipervi 
di!lcj^ate<t subordinate  uftuo 

C.  This  permit  autiiori7es 
pcrsfinal  recreation  use  of  a 
nuncommerciai  na'nre  liy  Ih 
n>en:b(.rs  of  the  holder's  in)i 
family,  and  guests.  Use  of  th 
improvtinicnts  as  a  priiu:ipal 
n'sidence  is  prohibited  snd  ■ 
grounds  for  revocation  of  thi 

D.  Unless  specifically  pro\  i 
added  provision  to  this  pt-ni 
aiuhorizafion  is  for  site  tK:cu 
does  not  provide  for  the  fnrn 
structures,  road  maintcuant.e 
pn)tection,  or  any  other  such 
a  Cuvemment  agency,  utililv 
a'^sociation,  or  individual. 

v..  Termination  at  End  of  1 
authorization  will  terminate 
'    .  (!n.s.;rt  dat,:) 

//.  Operation  and  Maintenan 

A.  The  authorized  officer 
lonsMitij.g  with  the  holder, 
a.'i  o|)eration  ajid  niainti-naiit 
which  si'.all  be  deemed  a  pa 
perniil.  Thf»  plan  will  b(!  revi 
annually  and  updated  as  dci; 
net  n.->ssry  by  the  anthorizefl  c 
will  t  over  requirenients  im  a 
f<ii!(>vving  subjects: 

1.  Maintenance  of  vej^etat.'i 
p!  intin;^,  ^nd  removal  of  du], 
tT'^'M-.  and  other  unsafe  condit 

2.  Maii.lenance  iif  the  facih 
l.  Size,  pbrenioiif  :ind  des. 

s'>:us. 

4.  Kvi'.oval  cif  gaih.ijv' 
f».  Fire  protnction 
(».  Id'.  ntiHration  of  thi 
ri's|"i()n';ible  for  imp!;,-;;'; 
provisions  of  llv;  plari,  if  t..;h 
ht.lder.  and  a  li:,t  rfmi-n:-!-,  :U 
and  pht<iio  nuRibi^n;  of  pcrsii 
cijil.it.l  in  the  event  of  an  c^in 
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Note:  Forest  Supervisors  may  incliiiie  other 
provisions  relating  to  fencing,  road 
niaint(;nanf;e,  boat  docks,  piers,  boat 
launching  ramp,  water  system,  sfwag^ri 
system,  incidental  rental,  and  the  Tract 
Asso<:iafion  Regional  Foresters  may  add 
sp<;cific  proxisior.s  that  Forest  Supervisors 
should  include  in  the  plan. 

///.  Improvements 

A.  Nothing  in  this  periait  shall  b«; 
construed  to  imply  perniissifm  to  build 
or  maintain  any  improvt  ment  not 
.specifically  named  on  the  face  of  this 
permit  orsppnjved  in  writing  by  the 
authorized  nfficnr  i)i  the  operation  and 
maintenance  plan.  Improvements 
requiring  specific  approval  .shall 
include,  but  are  not  liiuiied  to:  .Signs, 
fences,  najne  plates,  mailboxes, 
newspapirr  boxes,  boafhousos,  flocks, 
pipelines,  antennas,  and  storage  sheds. 

B.  All  pl<ms  for  devciopn)>oi.  layfHjt, 
construction,  reconstruction  or 
alteratifjn  of  improvements  on  the  lot,  as 
well  as  rKvi.sions  of  su»;h  plans,  must  bo 
prepared  by  a  licensed  engineer, 
architect,  and/or  landscape  architect  [in 
Lhose  states  in  which  such  li«-ensine  is 
requircnl)  or  other  qualified  individual 
acceptable  to  the  aiitborizcu  officer. 
Suf^h  plans  must  bo  apprf)vf!d  by  the 
authorizjid  officer  before  the 
«;ominenceincnt  of  any  work. 

IV.  Hesponsibihties  of  Holder 

A.  The  holder,  in  exercising  the 
privileges  granted  by  this  permit,  shall 
comply  with  all  present  and  fiuurc 
n\guIalions  of  the  .Secretary  of 
Agriculture  and  all  present  and  fiilure 
foflcral,  str.te,  county,  and  ncmicipal 
laws,  ordinances,  or  regulations  wliirli 
are  applicable  to  the  area  f)r  op-rations 
covered  by  thi.s  permit.  However,  the 
Purest  Service  assumes  no  respf)nsibility 
for  enffircing  laws,  regulatifms. 
ordi.nancos  and  the  tike  whif;h  .-<n;  under 
the  jurisdiction  of  other  govennnent 
bf)dies. 

B.  The  holder  siiall  c.xen.ise  tliligfjure 
in  preventing  dar:iagc  to  the  land  anfl 
propery  of  the  United  Slates.  The 
holder  shall  abide  by  all  restrictions  on 
fin.\<  whi:  h  r.w.y  be  in  effcf;!  uifliin  the 
fore.st  dt  av.y  time  and  take  ail 
rsiasonablo  pn:-cautions  to  prevent  and 
suppre.ss  forest  fires.  No  n,alcrial  shall 
be  disiJO.sed  f)f  by  b-iruing  iii  open  fi.xs 
during  a  clos*;d  hrc  sodsim  established 
by  liw  or  rtiguiation  wi'hout  W7'tfi:i) 
perniissic'i  fioui  thy  authon/'-d  olfir^i  r, 

v..  The  holdf;r  shall  prctect  the  si,>-uc 
nnd  :.>stheijc  vabiCiS  (j)  tij»;  Naliona] 
1  ores:  Sjbt  in  lanils  js  fir  as  po-^sible 
co.jsiitonf  wli'n  ihe  .iuthoriztil  y>i.', 
disriiig  coiisiruclion,  opi  raliixi,  ;;o»l 
ei.itnlenaiicc  of  the  .iiiprnv<;j.ie,)!s. 

1).  N«)  s«;il,  lref;.s.  or  oihcr  vej;tt:>.li(!u 
nay  be.  remtiveu  froTu  ij;!!  N  stional 


Forest  System  lands  without  prior 
permission  from  the  authorized  offic  er. 
l'(!rn;issi(jn  shall  be  granted  specifically. 
or  in  the  c,f)ntext  of  the  operations  and 
maintenance  plan  for  the  permit. 

K.  The  hohfer  shall  maintain  thtr 
improvements  and  premises  to 
standards  of  repair,  orderliness, 
nf»atness,  sanitation,  and  safety 
acceptable  to  the  authorized  offiu-r.  Thi- 
holder  shall  fully  repair  and  btMr  the 
expense  for  all  damage,  ttlher  than 
ordinary  wear  and  tenr,  to  Natioiial 
Forest  lands,  roads  and  trails  caused  by 
the  holder's  activitie.s, 

F.  The  holder  assumes  all  risk  of  loss 
to  the  iujprovemenfs  rcsultiiig  frf)m  atils 
of  Cod  or  catastrophic  events,  inciudijig 
but  not  limited  to,  avalanchtis.  rising 
wafers,  high  winds,  falling  limbs  or 
frees  and  other  haz.ardous  naiural 
evf.'uts.  tn  the  event  the  improvorinMils 
authorized  by  this  permit  are  tlestroycd 
or  substantially  damaged  by  act:;  of  Cod 
or  catastrophic  events,  the  authorized 
«)ffif:er  will  con«lucf  an  analysis  to 
defennine  whether  the  improveitu;nts 
c.;en  be  safely  o<cnpied  in  the  future arnf 
whether  rebuihling  should  be  ailowefl 
The  analysis  will  bo  provided  to  the 
b)M(!r  within  6  months  of  the  (svont. 

C.  The  holder  has  the  respcnsibihiy  of 
inspecting  the  site,  authorized  rights  of 
way,  antl  adjoining  area.s  for  dangerf;!:-; 
trees,  hanging  limbs,  ami  other  i  videuf.r 
of  hazardous  cnnflitio.ns  whii:h  <  <»u)d 
aff:!(.t  the  improvements  and  or  po^^c  a 
risk  of  injury  to  iiuiiviouals,  Afti-r 
securing  perfuission  from  the  autho').-.  .1 
otficer,  the  hoId(;r  sh.ill  remove  .mmIi 
hazarfls. 

If.  In  f^ise  of  chang'j  of  permanent 
adilress  or  change  in  ownership  of  the 
recreation  residence,  the  holdt-r  shall 
immodiai'.'Iy  notify  the  au!hori.'.c(l 
f»ffit;er. 

V.  'iiabiUti-  s 

A.  This  pe:mif  is  subj<!(;f  to  all  valid 
existing  rights  and  claims  outsta.nding 
in  third  parlies.  The  United  Stales  is  no! 
liable  to  the  holder  ftjr  fho  exonu?:e  of 
any  s  ich  right  cr  claim. 

jj.  T:;e  holij(-r  .shall  hold  h.urd.-s.,  (!). 
United  .Stales  in^m  any  lia'nlity  from 
fl'onage  fo  life  or  property  arising  fniiii 
the  holder's  ot:cupancy  or  use  of 
N.ilinn.d  Forest  hintls  imder  titis  penu'i 

C.  The  holder  shall  !»e  liable  for  .luy 
flainage  suffered  by  the  Uiiiti^d  States 
resultiiig  fnnn  or  .n:la'.ed  lo  use  of  Ibis 
pi  rmil,  inc.btdir.g  d-,r.:.'ges  lo  N.ifienTl 
Foroil  rosGunes  ii':d Cv-its  of  i'u-e 
suup'Ossion.  VViihout  liiniiing available 
civil  .iml  cn.ninai  reuKiiies  \vhit:h  lu.-y 
be  a-.  Milable  to  ihn  ili.i'.ed  St;:!;;:..  ..il 
lin;ber  l  uf .  ti.'.strr.yf:«i,  or  inju.nrd 
widitJC'l  authoriz^iio!-i  t hall  Iwi  p.iiti  is  r 
at  :clc:iip..ge  rates  which  apjdy  lo  l;!.' 


luiauthorized  cutting  of  timber  in  the 
Stale  wherein  the  tiinlK-r  is  located 

IT.  Fpps 

A.  Fee  Rcquiretaent:  This  special  use 
:u!(hor!zation  shall  require  paynient  in 
-'idvance  of  an  annual  rental  fee 

B.  Apprtusals: 

I   Appraisals  to  ascertain  the  fair 
uiarkKl  value  of  the  iot  will  l:<c 
'  ocitiuctttd  by  the  ForcsJ  Service  at  teas-: 
ovp-y  20  years,  'i  he  nev;t  appr£ds<d  will 

be  inip[e!;nenre.i  n\  *  _^ (ini-ert 

VH.ir). 

2.  Anpcusab  vvUt  be  cctnducfed  an.l 
reviewed  in  a  mmmer  t:onsistPi>».  vvi'h 
the  U'fuforra  Stand;irds  of  ProiV-ssiOt!;:! 
Apj»raiv'd  f*racfi!„e,  hxnv.  whicli  th»- 
ifioraisal  standards  have  been 
developed,  giving  acf  urate  an-l  carchii 
consideration  ttr  ,d!  market  fofcfs  and 
lactiKi;  which  t'-ad  to  iiin-jeuf:!'  the 
v'.i'ieot  the  iot. 

it.  it  dtss-'ttisficd  with.  u;i  .tpprais.;! 
•  ttib.Zfrd  by  the  Forest  Service  iti 
■•.-.;  •.Tfa'cuag  the  per:i;i!  iee.  thtr  luikbrr 
t:-..cy  efuploy  aru^ther  qualified  appraiser 
.it  r};?T  holder's  expense.  Tht!  authorized 
tittlcer  will  give  full  and  cunipfete 
f,:ocist  Jer^ttion  to  both  apprais^ds 
[krovided  the  hofder's  appraisal  meets 
f'oTi'st  Sr^rvlce  .standards.  If  tht;  two 
!fipn».i,sj.l.j  disagree  in  value  by  rnori- 
thin  10  percent,  the  tvv-o  appraisers  will 
be  a.-.ked  to  ^r^  i*"'*^'  reconcile  or  rednf;e 
^j.eir  differences.  If  the  appraisers 
cHuuif  agree,  the  Authorized  ()l!'ic:er 
wdl  utdize  eitb-r  or  both  appraisals  }>. 
(('•'e;ttu'ne  the  fee.  When  requested  by 
fv<^  holder,  a  third  appraisal  uiay  be 
n}>t;>:t>;rl  wilh  Lh»;  cost  shared  pfji'.dlv  bv 
fb  ?  hoUter  and  the  Forest  Service.  This 
=  :•..  i!  tpprai.sal  must  meet  th(!  .sane- 
^!.:^-idards  oi  the  tirst  an*'  s.!co  id 
ppr.:;.s,:|s  -uid  may  o.-  in:sy  ;50i  be 
^e:(:e!.'ted  by  the  .duthctrized  officei. 
C  I't'e  IVte.Tuination: 
I  The.  annufu  rc-nt'd  fee  siuiU  be 
Uei>rf!!i!(;ed  by  appraisal  ,.n(!  t>ther 
■.iiMud  busme.ss  Kiauagernent  piinctples 
( it;  CIK  251.57(a)).  The  fee  .-«iiali  be  5 
j.-Ti  ec.t  of  the  appeased  fair  market  le»' 
•;i!?;pU:  v'diie  of  the  lot  for  n-  rc.itioii 
r)>(f!eace  u.se. 

lees  will  lie  predicii*t;d  on  an 
afiprai.sa!  of  the  lot  as  a  base  value,  uiul 
that  value  will  l»e  adju.sted  in  folkaviug 
ye,;rs  by  utilizing  the  percent  of  change 
iu  the  bnplicit  Price  Oeflafor-Cross 
National  Product  (IPD-CNP)  index  as  of 
tb.e  previous  June  30.  A  fee  froiii  a  prmr 
yeiir  will  be  adjusted  upward  or 
dowfiward,  as  the  ca.se  may  be.  by  the 
percentage  change  in  the  lITMiNP, 
except  that  the  ntaxinmm  annual  he 
.ulJMstment  shall  l>e  10  percent  when  the 
IPD-CNP  index  exceeds  10  percent  in 
any  one  year  with  the  amount  in  excesy 
of  10  f»ercent  carried  fonvard  to  the  next 
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succeeding  year  where  the  IPD-C;nP 

index  IS  less  than  10  percent.  The  bast- 
rate  from  which  the  fee  is  adjusted  will 
btr  changed  with  each  new  appraisal  of 
the  kit.  rtt  tea.sl  every  20  years. 
2.  If  the  holder  has  rec;eived 
ttfitificrtlion  that  a  new  permit  will  no« 
be  issued  following  expiration  of  this 
P''r.-(ut,  the  annual  fee  in  the  tenth  y»'  •( 
wt!!  t«;  fjken  as  the  base,  and  the  fee 
ea*;h  yi:.'.r  during  the  last  IG-year  periinl 
viiU  litj  oue-tenth  of  the  base  multiplied 
by  the  ftau'.tjer  of  years  then  remain;cg 
o:i  thr  f'f  rmit.  It  a  new  term  pr-rmit 
.sh'.iuld  lat^r  fjf  issued,  the  hohh-r  sha!!. 
pay  tht-  ( 'nitcd  SjaJes  tiiv  total  anH.ar.t 
■<.-i  fV-e:.  fi.iiir  f.  for  the  most  recent  b't 
Ve..^^  pi.Hiu   :,,  which  the  hohbn-  h.;s 
brn  ti  .itl,'.v. .:   iMt  a  new  permit  v<{\\  me 
be  tssut-  ?   This  amount  may  be  paid  \v. 
(•'!  led  ctmiual  installments  over  a  Ut-i^-ir 
P'.at.Ml  tu  .'.ddirion  to  those  h;-s  h»r 
cxts;  rt^  prrf.'ifs.  Such  amounts  owkIv-, 
wili  run  M.  ah  the  projxtrty  and  will  be 
chargftrtd  uiy  .>tibsequent  pu-cha^tm' 
the  iiupcovemeat.-;. 

11  leiJi.d  Fee;  The  itu»;-d  t,;.;  r-.:d»  b- 
b.s.st.'l  iji!.  .;r  i.pproved  I'on;.-<t  Servife 
apprvusut  .:vi..^itng  at  the  time  of  this 
p^Tuut.  with  the  present  day  value 
f:a((  .'(Ufr.ti  by   ippiyir.g  the  l'Pf>-C;N'P 
indf.K  fii  the  iiiterveuint;  yars. 

F.  {■  tyment  Sshrdule:  Bfised  on  rfv,' 
t.rOe.ia  staled  herein,  the  initial 

p.iyut'nir  i.s  .-iet  at  $• p«r  ye-r 

acid  f fitr  ti.v  1-,  ibie  :ind  payable  anuualiv 
**"  *  -  .        linscrt  date).  Payments 

wdl  bf  (..d  'ut(  d  un  i;<i;  d.-.',e  r«;cei<.»:i!  iiy 
the  dcsigu.ted  coI!eclifi:t  (.-.Tit  er  or 
depiisir  inrv.(i.ie.  If  the  due dateisl  U<:: 
'.wf  '.it  fhe  .iboviT  pjyment>  or  U-e 
c*t!i:ii.'.!fuif{  ^ratemetUs  tall  on  a 
nouw'.rld.  y.  M'.e  charge ;  sbail  not  ap:i'. 
utifd  'bt: .  I'tsfftt"  busi.'u.ss  (if  d«»;  c.iAf 
wo-kd.iv  A:.;y  paymeals  not  rv.'<r«i'..ii 
wt'ii-n  SO  d  .ys  of  !he  i\iie  dare  sbaii  b. 
fle!!tiqu.--:tf. 

*'.  laien--'  lai!  I'etiabi's 
J.  A  i'.-t  n;vetl  the  Unittid  Slates  u;   -  i: 
is  •ieiifiqtiKtr  vvill  be  asses;-.e«l  iuteo  -.i 
b;(s»:(S  11(1  fill-  iiiosi  Ciirreu!  rate 
pntM  :!betl  by  the  Ignited  States 
L)t:Ot:r>, :••;,?  (it  Treasury  Financial 
Mau-i.ti  (Tf  M-r.-H020).  Inter»;st  sbaii 
icciue  f«n  fhe  dtihnquent  fee;  from  tl.t- 
date  rtie  tee  payment  was  dwe  tuid  sba;l 
remau!  fixed  during  the  durttion  of  the 
!U«tebo-dness. 

I.  iu  addition  to  interest,  ceriaiu 
pn>(  (  ssing.  handling,  and 
.idee.d'.sfr.Mive  costs  will  lie  assessed  ii<i 
delioq'iettl  accounts  and  added  to  »be 
aft'O'iiits  due. 

I.  A  penally  of  b  percent  per  ye.u 
shall  be  asiicssed  on  any  indfjbtednes-. 
owing  (Of  ntnre  than  90  days.  This 
peuahy  (l-arge  will  not  be  calculated 
until  file  •^ilst  day  of  delinquency,  but 


shall  a(:i:i-ue  from  the  date  that  the  debt 
Ijfcame  delinquent. 

4.  When  u  delinquent  account  is 
partially  paid  or  made  in  installments, 
amounts  received  shall  be  applied  first 
to  outstanding  pttnalty  and 
administrative  cost  charges.  se<  o:;d  to 
af:<  rued  intere.st,  ,;:id  third  to 
outst.iiiding  {irit>c![i.-<l. 

C  N.inp:iy:ticnt  Cocstifites  Urc.icb 
I  aduif  of  tht;  boblr.;  {(,  cuake  the  anmi.it 
pay  ine:il,  peiudty.  lutere;:'  (.:  any  other 
c.?;ar4t»s  when  due  sh  I'l  !:»•  grour;  i ,  for 
termia.Ation  ol  dn.-;  .e.-.tiuirization 
H<..vfii:r.  tio  per/iuf  wiil  .be  t»>ntu::uti'(l 
f -r  !.or<[»ityH!».fU  ol'.juy  mo'iievinwi-d  fhe 
(  :i.t->d  Sr:tfes  •iftJes.s  p.=  va;e:i»  <■!  suiii 
c  !'.:"»'s  i--  (uor^i  tft:*r;  00  d  lys  ii    ,  icirs 

li    Applic.uile  l..!.v   t»'linqt.;  :;■  .«:e.s 
.i;:(!  >''!ier  cbuf-ges  sli.dl  'ue.  subji-.t  to  itl 
'be  r.i;hls  ;!r.d  n;ruedics  alf.irde.l  the 
I  (Mr»'d  .Siate-s  piirsua-tf  to  fv;d!  ral  l.n\ 
ac.fi  i:upleu.efi':rign-:.;>:bitio:i-;  f  it 
t.".S.(;.  1711  ftn',f\ 

'%■!!  T-it;r-.f\'r,  Soii-,  tKu!  Henuil 

\  r>J>)Ut.'-:<.{is('enibi!ify:  Lxf:"pT  .is 
pr'.-.'id«Ml  in  ttit.'.  -.»( rioti,  this  pcruiH  i^ 
(.!•}  trar;st'erab!e 

II  Tr.insfj  mbittty  npi.-n  {),,'}•  o:  d-e 
Vx<\:\er. 

!    If  th'^  b'.ildcrt.ot'fius  pir.-.-:i:t  is  .i 
(;  irricil  (.miplf  and  one-  sptms,-  (ties. 
t};;>  fiernut  wid  ':ofiti{u.e  ii;  fort  »•, 
nili'i''it  Jtrifri(b.(f!tit  !>f  .-t.vis;<ir,.  i:i  ttlf. 
ouuf  of  the  -.urviviUi.;  -.pouse. 

1.  M  ilu- holdtrr-J  i';;s  prrclil  is   ,n 
:i'd;y.ib!,d  who  die-;  fUvringthe  l.^rtii  of 
tiiss  p>Tti.if  ttid  the.'t  is  {!■.;  survivitii; 
-•p'-ics,-,  ,tn  autci  il  ree.c'Wui.ie  {H-rn'.it 
•••.il)  U:  is>iu;(l,  ipKR  rt-juist.  {•>  tin- 
••\f«  viittfur  idirun.s'rator  (.'f  t!:e  bi;idf:'s 
•  •s;.i'<'.  Ujiiit;  s>.td.!i.=eat  ot  t{iee-»:t!e,  .i 
nev:  pt;niuf  iin.itf(M»f  ituig  t.uri'Mf  inr.'.^t 
.S<T\  if,.-  pittie'fs  itul  {.'i.M.cii'ire.s  e.iil  i«- 
l-si;t  d  tor  fi.i:  riJfuauider  i-l  rb.-  .I('i'!.i..i-d 
t'oidff'i'er'ti  t.i  thi-  {>n!pe;ty  dj:s;i,::,jt(.d 
b--.r  -.1  ;..  4i.iwn  by   m  inh-i  of  a  -ji  :rt, 
inii  i>!  s.'le.  or  otiier  (tvidenci-  !;r  \,f  ;{;•• 
iiv.  :.»•!  i^;'tht!  itn(>r(ivi-iaeiifs 

C   levesf.tire  (ifOwnetsliip   It  the 
bf'ii!'-;  ;.h!o';gh  wibui'ary  saU^,  'lan.-'tT. 
er'iort  fueuf  of  cfintracf.  furef  los  ire,  or 

iilbl-:  !l:i:iJ  [Uoi  e»  ding  stl.dl  i  i-.r-e  (o  l»: 
ft'.t-  i:iv;'trof  the  phV'i<:«d 
itiqirnf-nieuts,  this  [jernui  si, .ill  l.t- 
t»tni;n<i;»?d.  if  tb»?  pt:rson  to  whom  title 
ffi  s.ii(|  uupo>4>t!!uei;ts  is  transit  rrf(!  i . 
dttrmed  by  the  .ettb"nztng  obHcir  tu  b.- 
(]Maidied  a,-..!  holder,  then  siu  h  person 
to  whom  fitte  lias  been  translevn-d  will 
be  gr.uiied  a  new  permit.  Sui  b  new 
penui;  will  f>e  for  tie  ren;<ii-ul(f  of  tlie 
I'triu  (It  tht-  Of  igin.d  boiiler. 

II.  Notice  to  Pri>spf!ctive  Pur<  hcis.rs: 
VV'iten  cousidHriug  a  vobuitirv  salt;  of 
the  riHrerition  rt^sideuce,  the  hoider 
.sb.ili  pioyidea  cf.fiy  of  this  sptrciai  esi 
p»-(!;,(t  toJbe-prosfifctive  p-i,-i  b.-sjr 
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before  finalizing  the  sale 
cannot  make  binding  repre; 
the  purchasers  as  to  whi?th( 
Service  will  reauthorize  th» 
E.  Rental:  The  holder  ma 
sublet  the  use  of  imprr 
under  this  permit  only  wit 
written  permit^sion  of  the  a 
offici^r.  In  the  event  of  an  a 
rental  or  .sublet,  the  holder 
contJnue  to  be  responsible 
compliaijce  with  all  condit 
permit  by  p«^r<;oi?3  to  whom 
premises  nwy  be  sublcjt. 

VIII.  Hrvocailon 

A.  Rex'^-rntion  for  Cause: 
may  be  ifvoked  far  cause  h 
aulhorizt-d  officer  upon  bre|c 
tfie  terms  and  condition.s 
or  applicable  law.  Prior  to  s 
rt^icrntion  for  cause,  fho  ho 
given  notice  and  provide*!  - 
liine — not  'o  exceed  ninety 
within  which  to  correct  the 

B.  Revocation  in  the  Pi:f>i 
Durine  the  Permit  Tarm: 

1 . 1  nis  permit  may  br  :   v 
its  tcmi  M  the  discreiion  of 
authorized  officer  for  reas< 
public  interest.  (3u  Ci'R  2.S1 
event  of  such  revocation  in 
interest,  the  holder  shall  be 
hundred  and  eighty  (180)  d 
written  notice  to  vccite  the 
provided  that  the  aiithnri:'!'! 
prescribe  a  date  fur  a  shurtei 
wliif:h  to  vacate  ("presi.ribcf 
date)  if  the  public  interrsl 
reasonably  requires  the  h>t  i 
period  of  ti.me. 

2.  The  For<?st  Strvice  ami 
agree  that  in  the  event  t^i  a  r^ 
in  the  public  inierest.  the  hi 
be  pHJd  damages.  Rpvoccitim 
public  interest  and  p;iyn:i:nt 
is  subject  to  the  avaihibilitv  i 
appn.'priations. 

a.  Damages  in  the  event  oi 
inlen  St  revocation  shall  be  tlie  Icssr-r 
am»(\;nt  of  cither  (1)  the  co^tl^f 
rekxation  of  the  approvt  ;1 
improvements  to  anoli:er  /o/|\v 
be  authorized  for  residt-ntiiil 
(but  not  imiuding  the  costs  ■ 
incidental  to  the  rplorafinn  v 
caused  by  the  negligtjnf  e  of 
or  a  third  party),  o.'  (2)  the  n 
cnsf.s  of  the  approved  impro- 
of  the  date  of  revoculion.  Kc.[ 
tost  .shall  be  determined  bv 
St  i\  ice  utilizing  standard  ap 
pro<  edures  giving  full  (on.si* 
the  improvement's  condition 
economic  life  and  location,  ii 
the  estimated  cost  to  consfn) 
current  prices,  fl  building  wil 
equivalent  to  the  buildinj;  b** 
appr.dsed  using  UMKlem  ninti 
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current  standards,  design  and  layout  as 
of  the  date  of  revocation.  If  revocation 
in  the  public  interest  occurs  after  the 
holder  has  received  notification  that  a 
new  permit  will  not  be  issued  following 
expiration  of  the  current  pennit,  then 
the  amount  of  damages  shall  be  adjusted 
as  of  the  date  of  revocation  by 
multiplying  the  replacement  cost  by  a 
fraction  which  has  as  the  numerator  the 
number  of  full  months  remaining  to  the 
term  of  the  permit  prior  to  revocation 
(measured  from  the  date  of  the  notice  of 
revocation)  and  as  the  denominator,  the 
total  number  of  months  in  the  original 
term  of  the  permit. 

b.  The  anjount  of  the  da;:i:?:es 
detoi mined  in  accordance  wnh 
paragraph  a.  above  shall  be  fixed  by 
mutual  agreement  betv/een  the 
authorized  officer  and  the  holder  and 
shad  be  accepted  by  the  holder  in  full 
ssitisfaction  of  all  claims  against  the 
United  States  under  this  clau.se: 
Provided.  That  if  mutual  agreement  is 
not  reached,  the  authorized  officer  •Jiall 
determine  the  amount  and  if  the  holder 
is  dissatisfied  with  the  amount  to  be 
paid  may  appeal  the  determination  in 
accordance  with  the  Appeal  Regulations 
(36  CFR  251.80]  and  the  amount  as 
deiennined  on  appeal  .shall  be  final  anil 
conclusive  on  the  parties  hereto: 
Provided  further.  'F'hat  upon  the 
payment  to  the  holder  of  the  amount 
fixed  by  the  authorized  officer,  the  rit;ht 
of  the  Forest  Service  to  remove  or 
reqirire  the  removal  of  the 
improvements  shall  not  be  .stayed 
ponding  final  d.^cision  on  appeal. 

IX.  issuance  of  a  New  Pennit 

A.  Decisions  to  issue  a  new  p!?r;nil  or 
convert  the  permitted  area  to  an 
alteni:tive  public  use  upon  tenmnation 
of  this  permit  require  a  tlete.rrnination  of 
t;onsistency  with  the  Forest  Land  and 
Rescurre  .Managoinent  Plnn  (Fi.T'st 
plan). 

1.  Where  coniinued  use  is  (onsi.-jtnit 
with  the  Forest  plan,  the  authorized 
offii  <?r  ;;hall  issue  a  neu  p:}rniit.  in 
accordance  with  upplicnble 
requirements  for  envirnnnumtui 
documentation. 

2.  If,  as  a  rcsuh  of  an  amendment  or 
revision  of  the  Forest  plan,  the 
pennitted  area  is  within  an  area 
allocated  to  an  ahernati\  e  public  use, 
the  authorized  offic  er  shall  conduct  a 
site  specific  project  analysis  to 
defemiine  the  range  and  intensity  of  thu 
alternative  public  use. 

a.  If  the  project  analysis  results  in  a 
finding  that  the  use  of  the  lot  for  a 
recreation  n>sidence  may  continue,  the 
holder  shall  be  notified  in  writing,  this 
permit  shall  be  modified  as  necessary, 
and  a  new  term  fwrmil  .vliall  be  issued 


following  expiration  of  the  current 
pennit. 

b.  If  the  project  analysis  results  in  a 
decision  that  the  lot  shall  be  converted 
to  an  alternative  public  use,  the  holder 
shall  be  notified  in  writing  and  given  at 
least  10  years  continued  occupancy.  The 
holder  shall  be  given  a  copy  of  the 
project  analysis,  environmental 
documentation,  and  decision  document. 

c.  A  decision  resulting  from  a  prcjecl 
analysis  shall  be  reviewed  two  years 
prior  to  permit  expiration,  when  that 
decision  and  supporting  environmental 
documentation  is  more  than  3  yeaiv  old. 
If  this  review  indicates  that  the 
conditions  resulting  in  the  dcci.sion  art! 
unchajiiged,  then  the  decision  n7oy  btf 
implemented.  If  this  review  indic;.i!us 
that  conditions  have  changed,  a  new 
project  analysis  shaii  be  made  to 
determine  the  proper  action. 

B  !n  issuing  a  new  permit,  the 
authorized  offii  er  shall  include  terr.;s, 
conditions,  and  special  stipulations  th.it 
nilect  new  requirements  impos';d  bv 
current  Feder.d  end  State  I.jnd  u.';« 
plans.  laws,  regulations,  or  other 
manae^'Uient  decisions.  (36  CFR  2.'>i.h4) 

C.  lithe  lO-year  continued  occupancy 
given  a  holiler  who  receives  notification 
that  3  new  permit  will  not  b'.^  issued 
would  f  x'fc'ud  beyond  the  expiration 
date  of  the  current  permit,  a  new  term 
permit  shall  be  issued  for  the.  remaining 
portion  of  the  10-year  period. 

A'.  Iiiqht:i  and  P.esponsibili'ies  Upon 
Revocation  or  Notification  That  a  New 
Pe.Tiiit  Will  Not  Be  Issued  Following 
Temn/iu/yon  of  This  Permit 

.\.  Removal  of  Improvements  Upon 
Revacr.tion  or  Notification  That  A  New 
Permit  Will  Not  B«?  Issued  Foilow.'ig 
Termination  Of  This  Prirmit:  At  th-'ind 
of  the  term  of  occupancy  authori/'-d  by 
this  permit,  or  upon  abnndnnm'^iU.  or 
reviVdtion  forciRise,  Act  ofCorl, 
«:atas!ruphi(j  event,  or  in  the  public 
interest,  the  holder  shall  remove  within 
a  re.isonable  time  all  slmctun's  and 
improvements  exf  opt  those  owr.cd  by 
the  United  States,  and  shall  return  tiie 
lot  to  a  condition  approved  by  the 
authorizfnl  ofHcer  unlnss  otherwise 
agreed  to  in  writing  or  in  this  pirn.if.  It 
the  holder  fails  to  rcmiove  all  suih 
structures  or  improvenu'iits  within  .i 
reasonable  period — not  to  exceed  one 
hundred  and  eiphty  (180)  days  from  the 
date  the  authorization  of  occupancy  is 
tmdeil— the  improvements  shall  becimie 
the  property  of  the  United  .States,  but  in 
such  event,  the  holder  remains  obligated 
and  liable  for  thi;  cost  of  their  removal 
and  the  restoration  of  the  lot. 

B.  In  case  of  revocation  or  notification 
that  a  new  permit  will  not  be  issued 
following  termination  of  this  pennit. 
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except  if  revocation  is  for  cause,  the 
authorized  officer  mav  offer  an  in-lipu 
lot  to  the  permit  holder  for  building  or 
relocation  of  improvements.  Such  lots 
will  be  nonconflicting  locations  within 
the  National  Forest  containing  the 
residence  being  terminated  or  under 
notification  that  a  new  permit  will  not 
be  issued  or  at  nonconflicting  locations 
in  adjacent  National  Forests.Ar  v  in-licu 
lot  offe.red  the  holder  must  be  accepted 
within  90  days  of  the  offer  or  within  90 
d.iys  of  the  final  disposition  of  an 
appeal  on  the  revocation  or  notification 
that  a  new  permit  will  nol  be  issued 
under  the  Secretary  of  Agriculture's 
administrative  appeal  regulations, 
whichever  is  later,  or  this  opportunity 
will  terminate. 

.\7.  Misci'lUmeous  Provisions 

A.  This  permit  replaces  a  special  use 

lii'rmit  issued  to:  * __: 

(llolflerN-Hiie)  on  * (Date). 


B.  The  Forest  Service  reserves  the 
right  to  enter  upon  the  property  to 
inspect  for  compliance  w  ith  the  terms  of 
this  permit.  Reports  on  inspection  for 
compliance  will  be  furnished  to  the 
holder. 

C.  Issuance  of  this  permit  shall  not  be 
construed  as  an  admission  by  the 
Government  as  to  the  title  to  any 
improvements.  The  Government 
disclaims  any  liability  for  the  issuance, 
of  anv  permit,  in  the  event  of  disputed 
title. 

D.  if  there  is  a  conflict  between  the 
foregoing  standard  printed  clauses  and 
any  special  clau.ses  added  to  the  permit, 
the  standard  pnnted  clauses  shall 
control. 

Note:  .Xdditinti.il  provisions  may  be  added 
l)y  tt.f  iiuthorizfd  of.'itpr  (o  re  fleet  loca! 

renditions. 

Public  rrportin'j,  burden  for  this 
collet  tion  of  information,  if  requested,  is 
estiina'ed  to  average  1  hour  per 
r^■sD(1^sf•  for  annua!  financial 


information:  average  1  hour  per 
response  to  prepare  or  update  operation 
and/or  maintenance  plan:  average  j 
hour  per  respon-ye  for  inspection  reports, 
and  an  fne/«L,'e  of  1  hour  for  each 
request  that  may  include  such  thin:^s  as 
reports.  lo<is.  ficility  and  US'"- 
information,  sublease  information,  and 
other  similar  miscellaneous  information 
refjuests.  Tins  includes  the  time  for 
revieivinp,  instructions,  searchin^^ 
existinoi  data  sources,  feathering  and 
maintaining  the  data  needed,  and 
completing  and  revieiving  the  coilectiun 
of  information.  Send  i:on}nients 
regmding  this  harden  estimate  or  anv 
other  aspect  of  this  collection  ol 
information,  including  suggesteJns  fur 
reducing  this  burden,  to  Department  of 
Agriculture.  Clearance  Officer.  OIUM. 
room  4t)4-\V.  Washington.  DC  2025U: 
and  to  the  Otlice  of  Management  and 
Budget.  Paperwork  Reduftion  Project 
IO.\in  control  number  O'l'iG-OOa.'!. 
IVashington.  IXl  20'>0:i. 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Adminisl^tion 
(Docket  No.  27782] 

Proposed  Policy  Regarding  Airport 
Rates  and  Charges 


agency:  Department  of 
Federal  Aviation  Admi 
ACTION 


Trai 


Notice  of  proposed 


sportation, 
ition. 
policy. 


mistiation 


SUMMARY:  The  Department  )f 
Transportation  (DOT)  and  F  ederal 
Aviation  Administration  (F\A)  are 
publishing  for  comment  a  proposed 
policy  statement  with  respe  :t  to  fair  and 
reasonable,  and  nondiscrim  natory 
airport  rates  and  charges.  S|  lecifically, 
the  proposed  policy  statemt  nt  sets  forth 
FAA  policy  regarding  airpo:  1  practices 
that  DOT/FAA  would  consi  kr  to  be 
consistent  with  Federal  reqi  irements  for 
airport  rates  and  charges  for 
aeronautical  uses.  The  prop  )sed  policy 
statement  would  assist  airp<  rt 
proprietors  and  users  in  neg  atiating 
rates  and  charges  and  woulc  be  the 
basis  for  FAA  to  evaluate  conplaints  of 
non-compliance  with  applic  able  law 
governing  airport  rates  and  ( harges. 
DATES:  Comments  must  be  n  ceived  on 
or  before  August  8,  1994. 
ADDRESSES:  Comments  on  xY  is  notice 
should  be  mailed  in  quadruj  licate  to: 
Federal  Aviation  Administrjtion,  Office 
of  Chief  Counsel,  Attn.:  Ruks  Docket 
(AGC-10),  Docket  No.  27782 ,  800 
Independence  Ave.  SW.,  Washington, 
DC  20591.  Commenters  wish  ing  the 
FAA  to  acknowledge  receipt  of  their 
comments  submitted  in  resp  mse  to  this 
notice  must  include  a  preadc  ressed. 
stamped  postcard  on  which  Ihe 
following  statement  is  made: 
"Comments  to  Docket  No.  27782."  The 
postcard  will  be  date  stampe  i  and 
mailed  to  the  commenter. 
FOR  FURTHER  INFORMATION  CONTACT: 
John  Rodgers,  Director,  Offic  (r  of 
Aviation  Policy,  Plans  and  IV  anagement 
Analysis,  Federal  Aviation 
Administration,  800  Indepen  ience 
Avenue  SVV.,  Washington,  DC  20591, 
(202)  267-3274;  Barry  L.  Mol  ir, 
Manager.  Airports  Law  Branc  i.  Office  of 
Chief  Counsel.  Federal  Aviati  on 
Administration,  800  Independence 
Avenue  SW.,  Washington,  IX  20591 
(202) 267-3473. 

SUPPLEMENTARY  INFORMATION: 

Request  for  Comments 

Commenters  are  requested  o  identify 
recommended  changes  to  the  proposed 
policy  statement  and  to  ident  fy  legal, 
policy,  financial  or  administri  itive 
principles  or  practices  relied  i  >n  to 


support  each  modification.  Commenters 
are  also  requested  to  describe  how  each 
such  modification  will  better  comport 
with  governing  legal  requirements  and 
with  the  objectives  of  managing  and 
developing  the  nation's  air 
transportation  system  effectively  to 
promote  safety  and  efficiency  and  better 
serve  aeronautical  users,  the  traveling 
public  and  their  communities  than 
would  the  proposed  policy  statement. 
Further,  comment  is  requested  on  the 
consistency  of  the  proposed  poficy 
statement  with  practices  now  prevailing 
in^he  industry. 

The  proposed  policy  statement  would 
have  airports  use  historical  costs  as  the 
basis  for  the  aeronautical  rate  base, 
unless  the  airport  and  aeronautical  users 
agree  to  a  different  methodology.  This 
proposal  is  consistent  with  the 
prevalent  practice  in  the  airport 
industry.  Because  historical  costs 
provide  a  reliable  and  verifiable 
valuation  methodology  on  which  to  base 
rates  and  charges,  they  are  consistent 
with  the  policy  statement's  goal  of 
encouraging  local  resolution  of  disputes. 
Historic  costs  are  also  the  generally  used 
methodology  in  public  utility 
regulation.  Historic  cost  valuation 
assures  that  airport  users  will  pay  for 
the  facilities  currently  in  use,  rather 
than  for  replacement  facilities. 

Nevertheless,  we  recognize  that  there 
are  alternative  approaches  to  historic 
cost  valuation,  including  replacement 
costs  and  other  methodologies.  We 
solicit  comment  on  how  otJher  valuation 
methods  would  comport  with 
applicable  legal  requirements  and 
promote  efficient  use  of  airport 
resources.  To  facilitate  analysis  of  any 
recommended  alternatives,  the  agency  is 
particularly  interested  in  examples  in 
which  the  proposed  methodology  has 
been  used  in  comparable  circumstances 
to  establish  a  rate  base. 

All  comments  received  on  or  before 
the  closing  date  for  comments  will  be 
considered  before  adoption  and 
publication  of  a  final  policy  statement. 
The  proposed  policy  statement  may  be 
changed  in  light  of  comments  received. 
All  comments  will  be  available  in  the 
Rules  Docket  for  examination  by 
interested  persons. 

Public  Meeting 

A  public  discussion  will  be  held  in 
Washington,  DC  at  which  views  may  be 
expressed  orally.  A  notice  setting  forth 
the  location,  date  and  time  of  the 
discussion  and  procedures  for 
participation  will  be  published  in  the 
Federal  Register. 

The  Secretary  of  Transportation  and 
the  FAA  are  charged  with  promoting 
and  maintaining  a  national  aviation 


system  that  operates  safely  and 
efficiently.  The  Federal  govemmehl 
pursues  this  objective  by  investing 
Federal  funds,  via  grants-in-aid,  in 
modem  airport  facilities  sufficient  to 
handle  current  and  future  air  traffic  and 
by  facilitating  local  investment  in  such 
facilities.  Transportation  goals  are  also 
advanced  when  airport  rates  and 
charges  are  reasonable  and  consistent 
with  airport  development  needs,  and 
airport  revenues  are  employed  in  Ihe 
aviation  system. 

Traditionally,  these  goals  have  been 
pursued  effectively  at  the  local  airport 
level  through  negotiation  regarding 
operating  costs,  capital  investment 
needs  and  financing  strategies.  Airlines, 
airport  management  and  investors  in 
airport  securities  have  proven  adept  at 
striking  a  reasonable  balance.  As  a 
result,  the  public  interest  has  been 
served  in  the  establishment  of  a  safe  air 
transportation  system,  airport  rates  and 
charges  that  have  broad  acceptance, 
continued  growth  of  the  national 
aviation  system,  and  affordable  air 
travel. 

In  publishing  this  proposed  policy 
statement  and  associated  administrative 
procedures  for  review  of  airport 
compliance,  DOT/FAA  continue  to 
encoiu-age  negotiations  between  airport 
proprietors  and  aeronautical  users  as  the 
primary  means  of  setting  airport  rates 
and  charges.  Adversarial  proceedings 
are  no  substitute  for  prompt  and 
productive  negotiations  between 
directly  interested  local  parties. 

Nonetheless,  where  needed  to  ensure 
the  interests  of  airports,  their  users  and 
the  traveling  public,  the  Secretary  and 
the  Administrator  are  prepared  to  take 
a  more  active  role  in  airport-airline 
disputes.  Normally,  the  Federal  role  will 
be  to  assist  parties  unable  to  resolve  fee 
disputes  locally  to  conclude  their  own 
agreements  successfully.  In  appropriate 
circumstances,  the  Secretary  and  the 
Administrator  have  broad  legal 
authority  to  review  the  legality  of 
proposed  airport  rates  and  to  take  all 
necessary  investigatory  and  enforcement 
actions  in  aid  of  that  authority.  Where 
an  impasse  could  have  a  significant 
adverse  impact  on  air  transportation,  or 
otherwise  involves  a  significant  pohcy 
issue,  parties  directly  affected  will  have 
the  opportunity,  through  a  streamlined 
procedural  process  being  proposed 
concurrently,  to  seek  a  determination  as 
to  compliance  with  the  principles  set 
forth  in  this  proposed  policy  statement. 
In  these  proceedings,  DOT/FAA  would 
not  determine  a  specific  level  of  legally 
acceptable  rate,  but  rather  would 
determine  whether  a  rate  was  or  was  not 
in  compliance  with  requirements  that 


rat(r^  \h>  fair  and  reasonable  and  not 
unjustly  discriminatory. 

To  provide  guidance  to  parties 
i^ifjaged  in  their  own  negotiations  and 
to  make  clf^ar  the  criteria  to  which  D(JT/ 
I'.AA  would  refer  in  addressing  disputes 
tiver  dirport  rates  and  charges,  DOT/ 
f'AA  have  assembled,  in  a  single  policy 
statement,  guidelines  whose  elements 
tire  based  on  various  statutes,  judicial 
and  administrative  decisions  and 
hi.sioric  industry  practice.  The 
fundamental  requirement  is  Uiat  airport 
rates  and  charges  imposed  on 
aeronautical  users  be  fair,  roasonabit! 
and  not  unjustly  discriminatory.  This 
requirement  is  based  on  statutory 
mandates  and  obligations  assumed  by 
.lirport  owners  or  operators  (sponsors) 
iis  a  condition  for  receiving  Federal 
financial  assistance.  In  addition,  in 
accordance  with  relevant  federal 
statutory  provisions,  airport  sponsors 
tire  required  to  use  airport  rttvenue  for 
the  benefit  of  the  airport  system. 

While  iho  proposed  policy  stateujenf 
would  provide  guidance  for  many 
airport  charging  practices,  it  cannot 
address  each  issue  that  may  arise  in  tlus 
complex  and  fact-specific  area.  DOT/ 
FAA  do<!S  expect  that  the  proposed 
policy  statement  would  reduce 
unf;ertainty  and,  accordingly,  the  nw;d 
to  bring  matters  to  the  FAA  for 
rcjsolution  through  the  administrative 
process.  DOT/FAA  intend  that 
publication  of  the  policy  statement  . 
would  help  focus  airport-airline  rate 
ri6^^otiations  on  solutions  that  benefit 
airports  and  airlines  alike.  The  FAA  will 
f;t)usidor  the  challenged  rate  after 
consideration  of  all  the  circumstau».(  s  of 
tfie  particular  case  in  light  of  the  basic 
prit.dples  articulated  in  the  proposed 
policy  statement. 

DCJT/FAA  do  noi  intend  the  policy 
si-.-temeat  to  limit  unduly  thy  flexitiihty 
of  airport  proprietors  to  rosjjond  to  a 
wriif-  range  of  local  conditiciis.  In 
addition,  this  proper d  pr>licy  statcni  •£«.> 
IS  mtended  tr  j  r.-;-"rvo  the  credit  rafinj,^ 
of  tiirport  revenue  bonds  by  assuriog 
{^(pttal  luarkeLs  tisat  the  Federal 
fruuiework  mail. tains  the  nt\ib:ii!y 
tiucessary  lor  airport  practices  to  uit  it 
local  p.'ceds  and  changin^i  conditicsns  ort 
■  I  timely  basis.  Hi(.;h  credit  ratings  can 
reduce  the  cost  of  airport  infrastru(:f;in 
uu!  ultimately  of  air  transportation  by 
lowering  the  financing  costs  of  airport 
f;apital  p.'ojects.  Conversely,  lowt'r 
(.rf;dtt  ratings  can  increase  tha  fiiiar:( mt; 
costs  of  airport  infrastructure 
development. 

The  proposed  policy  statement  is 
intonded  to  assist  in  maintaining  a 
iialance  between  airport  infrastructure 
development  and  the  preservation  of 
safe  and  efficient  transportation. 


Airlines  should  benefit  from  assurancjss 
that  airport-related  costs  will  btt  fair  and 
reasonable.  Airport  operators  should 
benefit  from  being  afforded  the 
flexibility  necessary  to  tailor  financial 
management,  pricing,  and  investment 
strategies  to  meet  local  needs  and 
ctmditions.  DOT/FAA  recognize  that 
there  is  no  single  procedure  or  fixed 
methodology  for  establishing  rates  and 
charges  in  use  in  the  industry  and  that 
the  standard  of  reasonableness  does  not 
compel  a  single  approach  or  a  single  fee. 
Airport  proprietors  may  adopt 
procedures  and  methdologies  that  serv e 
their  objectives  so  long  as  they  comply 
with  applicable  Federal  requirements, 
including  the  requirement  to  keep 
airport  revenues  employed  in  the  airport 
system. 

This  proposed  policy  statement  is 
based  on  existing  statutes,  regulations, 
policies  and  j-idicial  and  administrative 
precedent.  These  sources  are  described 
below.  The  requirement  that  airport  user 
charges  be  fair  and  reasonable  and  not 
unjustly  discriminatory  is  based  in  two 
statutes,  the  Airport  and  Airway 
Improvement  Act  of  1982.  as  an.ended. 
49  U.S.C.  App.  2201  et  seq.  (AAIA)  and 
the  Anti-Head  Tax  Act.  49  US  C.  App 
15l.1(a)-(d)(AHTA). 

a.  Airport  and  Aimay  Improvement  Act 
The  AAIA  authorizes  the  Secretary  of 
Transportation  to  make  grants-in-aici  to 
airport  sponsors  to  finance  airport 
development  in  the  interests  of  safety, 
efficiency  and  capacity.  In  exchange  for 
grant  funds,  airport  sponsors  agree  to 
follow  Federal  requirements  for  tht; 
implementation  of  airport  development 
projects  and  for  operation  of  the  airport 
The  Secretary  has  delegated  the 
authority  to  administer  the  grant-in-aid 
progrum  to  the  FAA. 

Section  S 1 1  (a)  of  the  AAIA,  49  U  S.f . 
App.  221<;(a).  requires  airport  spor.sors 
to  th(;  L'ive  varitius  assurances 
satisfaf:(ory  tvi  the  Secretary  as  a 
cc'tidititm  for  receipt  of  grants,  l-'iider 
t!  0  autiiofitv  of  section  512  of  the 
AAIA.  49  U.S.C.  App.  221 1.  the  f  A.'\ 
inc.irj.oraies  fhese  assurances  as  part  o{ 
ti;e  ys'AixX  agreement  between  the 
spoiisor  arid  the  FAA. 

Of  central  importanct;  to  airport  raits 
,;.id  (:Kari;es  is  the  requirement  iu 
siction  511(a)(1)  that  airports  be  nuitle 
available  (^n  fair  and  reasonable  terms 
and  without  unjust  discrimination. 
DO'l'/F.^A  construe  this  provision  to 
include  a  requirement  that  rates  and 
charges  imposed  on  aeronautical  user.s 
be  fair  and  reasonable  and  without 
unjust  discrimination.  Also  relevant  is 
scsction  5n(a){9).  which  obligates  the 
airport  sponsor  to  maintain  a  fee  and 
rental  stnicture  that  will  make  the 


airjKtrt  as  self-su.staining  as  possible,  but 
to  exclude  the  Federal  share  of  airport 
development  from  the  airport's  rate- 
base.  In  addition,  secfioo  511(a)(12) 
obligates  the  airport  spo.^so^.  with 
certain  exceptions,  to  i:.se  airport 
revenue  on  the  capital  and  operating 
c:o,sts  of  the  airport  or  closely  related 
transportation  facilities.  Section  519  of 
the  AAIA  grants  general  authority  to  the 
FAA  to  conduct  investigations  and 
hearings  and  to  issue  orders  and 
regulations  to  carry  out  its  provisions. 
Under  section  519(b].  the  FAA  may 
withhold  approval  of  new  entitlement 
grants  and  payments  of  funds  under  all 
existing  grants  for  up  to  180  days  before 
issuing  a  final  deterounafion  regarding 
compliance. 

b.  Anti-Head  Tax  Act 

The  requirement  of  rea.sonableness  is 
also  incorporated  in  the  AHTA.  which 
is  part  of  the  FA  Act.  Sec;tion  1 1 1   (a).  49 
(ISC.  App.  1513(a).  generallv  prohibits 
State  and  local  taxation  of  air  commerce 
and  passengers  traveling  in  air 
commerce.  Section  I  irj(b)  excludes 
from  the  prohibition  reasonable  landiu'.^ 
fees  and  other  charges  to  aircraft 
operators  using  the  a:rport.  Based  on 
these  provisions,  the  courts  have 
consistently  interprefed  the  AHTA  to 
bar  unreasonable  landtag  fees  as 
prohibited  taxation.  These  provisions 
must  also  be  impiernnnted  consistent 
with  US  international  obligations 
regarding  airline  user  charges,  pursinri 
to  st'ct.on  1102(a)  of  the  F.-VAct.  49 
U.S.C.  App.  1502(a). 

Section  1 1 13(t)  contains  another 
exception  to  the  MlT.\s  general 
prohibition.  Section  lltj-(e)  authorize^ 
airport  operators  to  impCrse  a  passenger 
facility  charge  approved  •  y  the  FA.^  on 
paying  passengers  e^pla.^ed  at  the 
ai.'p.nrt  Subsection  1 1 1  "((r).;/~)(B) 
gc;!f  rally  prohibits  mclusicr.  of  the  cn^i 
(.J  ca,-ntal  projcvrts  paict  for  with  FFC 
o-.enue  in  the  v.irpnrt'y  rjtf  h.-isfn-^- 

r  f Mr.fT  Source:, 

U<  addition  to  tjiese  ;-.ta*u{ury 
iii.md.jtcs.  maiiv  airport,  have  asss.t  jed 
dif.'ol-iigation  torhari^f  f.iirand 
rtrasonable  and  fiot  uajiistl* 
d'.^r.rtmirJiitory  rates  in  conne<.;tiuii  nidi 
Iracisfers  of  Federal  proof  rty  Under  thi- 
aull'.fintv  of  the  Sitroins  Froperty  Art  t.f 
l:J44.  5C  I'.S.C.  1(>U2(^1.  th*  Federal 
gi.vernnu  nt  ha.-,  traasf'^rred  for  airport 
ti.v:  tide  to  reul  propirrt/  to  nur^Tous 
airport  o{>orators  arouac!  the  country. 

Judicial  dot:is;onsatift  administrative 
decisions  reviewing  iht-  reasonableness 
ot  airport  rates  and  chdfges.  though 
relatively  few  in  number,  have  also 
provided  guidance.  The  most  recent  is 
the  (i(K:i.sion  in  Northi^est  Airlines  v. 
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Kent  CjHiuty,  l.'.S. 

set  8o.S()')94). 

h  AA  Ktalonifintb  of  poll 
I  lit'  ii'iniiniitntiDn  of  tin- 
|)n)g/;i)n,  priucipaliy  FAA 
.^iH«).«>A.  Ai.'-porl  Ciinipli; 
Kttjiiireiiifinl.s  (Oclutn^r  !• 
:i(iit;tiuiial  Ikim's  for  some  i 
iiiMrcsso'l.  FinaiJy,  prrvii 
ri:j^ar(Jinj;-rtiht  alio*  <i!i<in, ; 
ini.i'icial  iDodi'.linj.'  .iiiil  i-c 
.11 1  i"|ih'il ;)( i,mintiii}i  piin.t 
t  uiisulniwi,  as  thfiv  ripply 
.lirpiul  ratrs. 

AflHifiiMia!  FA.\  At  liijMs  \ 
Airport  R.itos  and  Ch.irgc: 

In  addition  U)  this  pro|n  st 
r.:..tcii!.(iif.I3()T/FAA;.r.>lik 
v.iriiity  of  othci  iictinii.s  Jo 
..'iipo.'ts  t oiiiply  with  !•>«!( 
n  .piiifiiuinls  relating  to  ai 
jiiid  rh.»:>;'!S  and  the  iiso  ofta 
ri'v«!nin> 

Fijst,  JJ(3r/FAAar.M,un« 
l<o.ltl:.sliii)^  \n  th(f  Fci}i;ral 
N:  In/'  1)1  l'ropr;,sjMi  Kiiljini 
proposing  iiKW  prtx.edurai 
lor  review  of  uunplaints  rf* 
;rji  port  propiititor  coiiiplijj 
Fcidcral  oliiigatioiis.  i'iu!  pi 
rr^^idiilion  ijuJudet)  suorjiiil 
|;(in'(|iiros  for  revit'W  of « 
< ornplaiiit!)  i!)«)iit  an  ijicn; 
i.i!<>.  ii\n\  I  harg«!s.  Second. 
..uihiKJty  of  section  518  of 
li.Sr  App.  2217,  th<!  FAA 
■lirport  sponsors  to  niakt; 
pijbJii:  full  Hnancidl  stat.; 
aiidjf  rei)orts  niaintiiin«!il  h] 

•  jnin;jor.  Ihird,  under  the  a 
><:i'ion  GO/tt.jl.ljof  lhn  AA 
App  2;;06{(:J(.J),  tht;  FAA  v 
t!i('  availot/iliry  of  af.i.uinul, 
U:>'.\\  nonii«'ron;iuti(.al  activ 
!;.v  of  siu^h  surplus  in  s<Jw 
lor  funding  with  AIF  discr< 
fi!iids.  In  additioii,  th(!  FAA 

•  oi)iiiiu«  to  .scrutniizc  tin;  r:, 
in.provomcnt  jilaiLS  subniitl 
.fpplicatirms  for  pa^^scngor  f 
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I  har{!<;;.  h)  as.surr  tlial  '.]\v  ,jr 
duration  of  the  VH.  will  no 
o>venu«.'3  that  excoed  amoi 
li«  fiuana:  liie  rpecific  proje 
With  rrsjiPit  to  tijo  ivx['.,\ 
Oil-  usi;  otairp-ifl  tev(;;iU(>.s 
K:io«igtlu;ning  the  audit  pj< 
i'i;ih  in  the  i;on>ph;u-H«  .su^ 
lh'>  Miigle  audits  of  .-.tatf'  ch 
j^ovcruiniiuls  u:idt;r  tj.^;  h\h 
A<  1  Additionally,  the  FAA 
•li'wff;h>j)in)J  .T.d  iri!pl«ru.:ni; 
pi'ii  to  f:o'jriS)d  th-'wc  airpo; 
.•!•>  jjoKiulially  in  noiirou.ipli 
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wiii'a:.!.o  ouforcenicMt  acUui 
fon-iuuiiig  nont;o;np!ian(;<; 
liiiftirconripnt  u  tion.s  inay  in 
s!J!  |..!:nsiun  or  rrduUion  of. 
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discretionary  or  enJith'tnont  funds.  In 
.uiilifion.  thf^  f-'AA  is  working  do.sely 
Willi  IhoDffirc  of  Inspector  (;«>npnil  to 
adilrcss  issues  of  unlawful  rt»vi>nuo 
diversion. 

The  Proposed  Policy  SiattiinenI 

Accordingly,  DOT/FAA  propose  to 
.idopt  a  new  policy  statement  rej^.inl:n>.; 
the  establishment  of  airport  rales  and 
I !)  in;es  as  follows: 

POLICY  REGARDING  THE 
ESTABLISHMENT  OF  AIRPORT  RATES 
AND  CHARGES 

Intriuluitioii 

DOT/FAA  riulerate  here  the 
funii.iinenlal  position  that  the  issue  of 
r.ites  and  charges  is  best  addre.ssed  at 
the  ioi  A  level  !>y  a^Teonienl  hefwfen 
usiTs  and  .lirport.s.  By  providii."^ 
^'uidanre  on  standarrls  applicable  to 
airport  rates  nm\  'barges  ii-  ju-sed  for 
aeronautical  use  of  the  airport.  IXTP/ 
FAA  intend  to  facilitate  direct 
ne^oliation  between  the  propnetoi  and 
aeronatitical  u.sers  and  to  niininiij-e  the 
n(M;d  to  seek  direct  Federal  iiMenention 
to  resf)Ive  differences  over  airport  rates 
■■>n(\  r  harges.  Bccau.se  Df)T/FAA 
eiHO»ra<;e  .direct  .-e5:oIution  of  airjiort 
lee  i:-s.;ev.  |},e  FAA  does  not  generally 
monitor  practice:;  established  by 
•tgreeiucnt,  except  with  respe(  t  to 
r«'quirep:('nts  for  the  use  of  airpoit 

Principles  Applit  able  to  Airport  Rate* 
iind  Charges 

I   In  tjeneral.  fX)T/I"AA  rcjy  upon 
.lirport  proprietor.^,  aeronautu^l  users, 
.Mid  the  market  and  institution.d 
armngements  within  which  they 
opeiate.  to  ensure  ciHnplian.x'  with 
.ijjlilif  ;<h!e  legal  roquiroiiionts.  Direct 
I'ederal  intervention  will  b«i  available, 
however,  where  needed. 

2.  R  ifns.  fees,  rentals  and  othe; 
'barges  f  rates  and  charges")  i;np<ised 
on  aeronautical  users  must  be  fair  and 
reasonable. 

3  Airport  rates  and  charges  w..\y  not 
unju.-.tly  (h'-scriniinalc  ajjainst 
aeronautical  usttrs  or  user  groups. 

4.  A.'rpnrt  propriofois  must  n:airta:n 
Ki  let;  and  r.jiital  .>ii!i;  ture  that  in  the 
cjroums'ances  of  the  airport  makes  the 
.liiporl  as  fin.incially  .s-!jf-;a:staiuing  as 
prc.sib:'e 

5  In  'fccord. nice  wiJi  ic!<;v:i'it  I'ederal 
slaiulory  provisions  governing  'Ii--'  use 
of  ,iir:)ofi  .'-evenu;;,  .lirpor!  pioprjetois 
u'.iis;  K"fp  .lirport  revenue  employed  in 

t)ie  .'oca! .  irport  s'l^itvni. 

r.ot  hI  \<>goliaUon  AnA  Kesoiulion 

1   h\  general,  IKJT/FAA  rely  upon 
aiiport  nropriefors,  aeionc.uticrtl  u:ers, 
and  till-  market  an.l  io.stituliop.d 


arrangements  within  which  they 
operate,  to  ensure  compliance  with 
applicable  legal  re.quireinents.  Direct 
Fi;deral  intervention  will  be  available, 
htnvever,  where  needed. 

1.1     DOT.'FAA  encourage  direct 
rt!solution  of  differences  at  the  local 
level  between  aeronautical  users  .iud  Ihe 
.iirport  proprietor.  .Such  resolution  is 
best  af.hieved  through  adcq;pjtc  and 
tfmcly  consultation  between  the  airpo.-l 
proprietor  im(\  the  aeronauffcn|  users. 
Airport  proprietors  should  engage  in 
adequate  av\(\  fiiuely  consultation  v.rith 
aeronautical  users  about  .-;irport  rates 
and  f.ha.'-ges 

111     Airport  proprietors  shoidd 
•  onsull  with  aeron.iutical  users  well  m 
.idvan(  e  of  inlfxiuf  ing  significant 
<hang(;s  in  » barging  .systems  and 
procedures  or  in  the  level  of  charges. 
The  pioprietfir  sliould  provide  adc'quate 
ipfonnalion  to  pt;rmit  aeronautiad  iise.-s 
lo  evaluate  the  airport  proprietor's 
justifiijtion  for  the  change  awA  to  assess 
the  ressonaldeness  of  the  propos.-d.  For 
r  o.i^iil'.itions  to  b«  effective,  airport 
p."-opi  iefors  should  give  due  r»?gard  It) 
the  views  of  aeronautical  users  .iml  to 
Ihe  effect  upon  them  of  changes  in  rnU:!- 
.<nd  charges.  I,ikovvi.se,  .aeronaut i«al 
u.sers  should  give  due  regrird  to  the 
vii;ws  of  the  airport  proprietor  and  llie 
fiiMUcia!  needs  of  the  airport. 

1 . 1.2    Airport  proprietors  an«l 
aeron,iulic.)I  u.s-.irs  should  con.sider  the 
p.iblic  interest  in  establishing  airport 
r.ites  an<l  «:harges 

1. 1..1    Airport  proprietors  and 
.n^ninautical  users  should  make  a  good 
faith  rfforl  to  reach  agreement.  Absent 
agreeim^nt.  airport  pro;-i.-ietors  are  free  to 
art  ill  .icordance  w  ith  iheir  propo.sals. 
subj'-ct  tf)  review  by  the  FAA  uj)r>n 
corsipl.iint  by  the  \\^>-.  lu,  m  unusual 
cir(  uiustatiu  s,  on  DOT/JWA's 
initiative. 

1  1    Where  airp.)rt  sponsors  .iud 
aeronautical  users  have  been  un.ible, 
despif-.'  all  reii;5onah!e  effoits,  to  resolve 
disputes  between  thrni.  DOT/FAA  will 
;«  I  to  resolve  fl.-n  issues  raised  in  tlio 
disiMile 

1  2\     First.  Df )T/FAA  will  offer  its 
i,iM,d  otHcos  lo  faoilitate  parties' 
n  •iching  a  si;cc(!s,sful  '■jiitconie  in  a 
liui'^ly  nMiin';r.  Prompt  re-^olution  of 
f!;e.se  di!;p'>fe.s  is  alv.iys  rl.i.sirabi.,-  sinr  e 
ext.:n;.ive  del.iy  can  Irad  to  unoeitainfy 
for  the  ptiblic  ;rnd  a  hardening  of  ;he 
parties'  posUicns. 

1 .2.2     Pecotid.  when?  ru'>gr,(iati'tii.'; 
b.;t'.vc-e:i  the  prrt.ies  ire  unsuccessfid 
atid  a  complrnnt  is  1; k .I.'dleyng  that 
ajrport  r'ilvvs  and  rhargrs  violaf^.  an 
airpoit  .';;!or.s-;r's  federal  grjiit 
ubligatioiis,  DOT/FAA  will,  where 
WjUiantt^J,  c-xercise  tlv.-'  liroad  statutu.-y 
autliority  to  invcstig.ite  and  roview  the 


Federal  Register  /  Vol.  S9.  No.  110  /  Thursday,  funn  9.  1904  /  Notices 


29877 


legality  of  those  rates  and  charges. 
iVhem  an  impasse  could  have  a 
>tgaificant  adverse  impact  oa  air 
fransportation.  or  otherwise  invokes  a 
siguificacu  policy  issue,  parties  directlv 
uYected  will  have  the  opportm.its . 
rhrtiaoh  a  stredn;':incd  procedure! 
process,  to  r*ek  DOT/FAA's 
def.ormiaation  a?  ^o  compliance  i-.  ith  tho 
[!r;actpbs  se!:  ktrth  w.  this  prcpased 
i;.MUcy  stditemt-mt. 

1 3    A.irport' pr<i:  rie<or.s  :r.i!st  rt- tain 
lu-'  y-dily  to  CO .>j::ond  to  loci!  coiditinns 
\.v-.»r!  Ui;.>i.tbdlt.y  Jii-i  inixavatiun. 
tir)-vi'?ver,  an  airport  pr.::pritttac  £^ 
(^  i;<,.(.!ii*""(;4f;d  t,>  fichiev,:  cnnb'/i^rus  it!:t.i 
■  is-n-.-; ;uer?.{  with  its  ^irhne  t^^'nunts  bcffm- 
c-iDierueatiaga  practice  thdt  ucnid 
r.-(KCr.■,^•:lt  a  mijcr  di-jximiro  frori  tins 

-  gi'ai.isare.  Hcwevor.  th«  rrquirenionts  •>[ 
a.i^  I.-'.w.-,  ircludcng  tht>  requirerients  for 
f-;ie  use  of  airport  reveiry,  rr;Mv  no.'  \» 

■    w.'a'..'ed.  evea  by  agretn-ent  wjrh  the 
.>?fO(.,iut::c'i[  u'-i-vT"- 

iKiiir  a,id  Kp.ason.Jjie  Rales  and  Charges 

i.  Karas.  tees,  rentals  and  r.-'her 
(-(.urj^i-.'s  {"rates  and  (.harges")  in\p.';>ed 
':a  aeronauLtcai  Ui^trs  must  he  fair  and 
■r«.jsonab[fj. 

OOT/FAA  coiisidiu-  the  aeronautjad 
rise  of  aa  airport  to  be  any  activity  that 
(tivolvas,  makes  pcssihle,  is  required  for 
r^'.r*  'iiieVy  tsf  the  operations  of.  or  is 
ui.herM.';sR  directly  related  to.  the 
0{^>«:\'c!'ioa  of  aircraft.  Aeronautical  il';;- 
jnckide^  ser/ic»;s  provided  iiy  air 
>  i.irriers  reli'.ed  directly  and 
s(:bst:.inti::Uy  to  'he  tnoveinent  of 
[i>..>  .rr.;4°rs.  baggcqe.  p.uvA  and  car<;i3. 

■i  \     Rsvertue-i  froin  r'Ac^  and  cTinr;^es 
ilsraerouautica!  uses  (aeronautical 
rrvec'ue.)  niay  not  c.xc(  f'd  the  costs  tu 
fhi;  airport  proprietor  of  pro^  idinp 
airport  '>ic>/ic;e^s  and  facilities  currently 
lii.  saronautica!  use  (aeronautical  costs) 
ucdt'ss  cthenriso  agreed  to  hv  the 
■:«iT--t:i;!,d  'ierotiau'i.~al  users. 

i.lA     ALTOi'iautica!  users  may  rec-;ive 
i  cross-credit  of  no.i-aero nautical 
revenues  only  if  the  airport  proprietor 
agrees.  Agreements  providir.g  for  such 
cross-crediting  are  commonly  referred  to 
as    residual  agreements"  and  generally 
provide  a  sharing  of  non-aeronautical 
revenues  with  aeronautical  users.  The 
aeronautical  users  in  turn  agree  to 
assume  part  or  all  of  the  liability  for 
pon-aeronautical  costs  An  airport 
proprietor  may  not  require  aeronautical 
users  to  cover  losses  generated  l;v  non- 
aeronautical  facilities  except  hv 
agreement. 

2.1.2     In  other  situations,  an  airport 
proprietor  assumes  all  liability  for  non- 
aeronautical  costs  and  retains  all  non- 
aeronautical  proHts  for  its  own  use  in 
accordance  with  Federal  requirements. 
Th;s  approach  to  ;>irport  finaficim;  is 


gtmeri< ' !  v  re  ferrcd  to  as  the 
coii;pef-..;tory  approach. 

■i.1.3     Airports  frequently  adopt 
ch.  jrysng  systems  that  employ  clcmera  > 
of  both  approaches.  Federal  law  does 
nut  rtrquire  a  single  approach  to  airp'-;l 
ruiatrcins 

2.2    The  'rate  base"  is  the  total  of  all 
aen-tiaiittcal  costs  that  may  be  recovsp'd 
fron;  uercniutical  users  throLJ^ih  rates 
and  (  ha.-g'^.  Airport  proprielois  njusr 
Kfirploy  a  re-isorable,  consistent  .md 
"tractspAr":U"  (i.e..  clear  and  fully 
jusciri>,\;j  mrthod  of  estabSi.shin-4  the  r.t.'- 
b.:.sf  ar;.d  adjusting  'he  rtte b.ise  oc*  < 
t  .[ttvly  .irJ  prfc-d;i;tr.:bk  s-.;he JtdiV- 

2.'J    Cix^'i  -het  may  be  infrl.i  i.-^d  v. 
tb.f  r  Uv  b   .-  ;;  'iaw^.b',:  -..os'sj  .fr- 
bit;tt-:d  fu     ;  <  p<.rHi;;g  aiwl 
t'.Mintr-n.K'ce  efpeu.^fis  direct'.v  aiul 
mdir>.'ftly  aa-socxtttcd  with  \'vs:  provit-iKj 
c»f  <<*;runai:t;G-il  f^'.ilifJes  and  siTvices; 
^1!  «jupit.d  costs  d;re;;t!y  sssociatid  \vr.'-. . 
the  pr')i.j;-.son  of  a;  r  jniutical  fjciji?'"s 
aiid  -ervices  currnnlly  in  use;  and 
current  costs  of  pl.-uining  future 
aeninjuticd  facilities  and  serv:(x!>. 

2  '5. 1     Where  airport  projirietors  he'..' 
expeadfd  funds  from  i;on-deror.aulic.il 
sources  to  finance  cipital  investments 
for  dero;ViUt{cal  use.  the  implicit  capital 
cost  of  th-.'se  funds  may  bo*  included  in 
theacroaiutical  rate  bise  fn  addition  to 
the  cost  of  the:  asstJl.  [30T/FAA  Cviusider 
it  a^asonabh?  to  use.  as  a  mea.-.ure  of  tiie 
imp'icit  capital  cost.  Ll-.e  avcraj;e  rate  of 
ir..'ers'>t  on  a"rport  revenue  bonds 
prevarlia^j  of  similarly-sized  airports  at 
the  >ic-.e  the  fuads  v.^rs  spent  f(;r  lh«' 
capit.^l  projects. 

2-3.2     Airport  propneUirs  nu;y 
iuch.'.dt'  rcasonaGld  enviri>!inuMta!  C(>>t^ 
in  the  rate  ki,;«  to  the  e/vterU  fh;i?  Ihf 
airport  prr>pri^tor  incurs  a 
f  orrespon-.'.ing  actual  e.\pyt.se  (.in 
e.Kaaiplc  of  an  actu.il  t.-.vpfwe  is  the  com 
of  pajviding  acoustical  inoculation  for 
homes).  All  revenues  retrivj-d  bused  o.i 
the  inclusion  of  thos.?  rrnsts  m  the  rate 
base  are  subject  to  Feae.aJ  n-qtiin^ments 
on  the  use  of  a-rport  ri  vo;,ui.'. 

2.3.;j     Airport  prop:, etors  are 
encour-ged  to  establish  rates  and 
charges  with  due  regard  for  tfconomy 
and  efficiency. 

2.3.4    The  a-.rpori  prop.'-ieloi  cnav 
include  in  the  rate  bas"  amounts  needed 
to  fund  short-term  cash  reserves  to 
prot«;t  against  the  risks  of  ct'.sh-llow 
fluctuations  associated  v.  ah  normal 
airport  operatiotis. 

2.4     Airport  proprietors  must  comply 
with  the  following  practices  in 
establishing  the  rate  ba.se.  proviiled, 
however,  that  one  or  more  aeronautici*! 
users  may  agree  to  a  rate  base  that 
deviates  from  these  practices  in  the 
establishmettt  of  those  users'  rates  and 
ch.trge.s. 


2.4.1  Airport  assets  must  bo  valued 
according  to  their  historic  cost  to  the 
original  airport  proprietor.  Subsequent 
iiirport  proprietors  sh-ill  acquire  the  cost 
basis  of  the  original  airport  proprietor. 
An  airport  proprietor  may  not  emplov 
current  cost  and  repiaremeat  cost 
methods  to  value  :iirpi<rl  assets. 

2.4.2  Thrt  costs  ot  tacilittes  nut  yd 
built  and  operating  may  not  lw>  inrluclcd 
n\  the  ritf^  baSH.  Tht;  airport  proprietor 
r.-\y  include  ic  the  rate  brfse  the  co,ts 
of  l-jnd  thar  ficiir>r<ies  the  r.^i'trnt 
openitions  of  the  ,''.rporl. 

2.4.3  Ther.^rebasi-^nfaH  airp-'trt 

I  .:nnot  includt-.  cos's  .js.v;:.;.)t.'.}  with 
«i:u!iher  aiiport  u:d'*ss  (!)  th-^  r  '^''pri'::ti;r 
of  the  firs?  airptirt  is  ;!sfi  thf  ,-    ■••    it^t^jr 
OS  ti?«rfec.'}nd  dirport;  [2]  the.Nvi  .  nd 
<iiT[y>n  iscura-ntiy  in  e..>ir..!nd  (»)  the 
i-osts  of  the  secur.d  airport  u>  he 
included  in  th.^  fcrsr  .lirports  r.-Xc  Insi; 
refie{;t  die  av;,;.»t.,n  Ijenefit.s  th^.t  the 
sficor.d  airpi«rt  provides  or  is  e\pei;ttd 
tu  pnpvide  to  the  if-r'»:«.jut!-..il  i;  -ers  nf  ' 
the  first  airport- 

2.5     At  all  tirrit'S.  !u"p<.'rt  po^privtorN 
must  comply  with  the  following 
pr'tctices: 

2.5. 1     ladirt?«;r  costs  ixu.y  nut  l.-; 
included  i:i  the  r  ite  base  unless  thev  are 
Iwr-ed  Oil  ?.  reasoi;abie.  t-M;isp.:renl  cost 
a'tiocation  forrrujila  calculated 
consistently  for  ofher  uniN  or  t  o-.f 
c(:r.!efs  of  goi/f;rni:r.e;:t. 

2  ,5.2    The  v.due  of  iirpur? 
devohjpcuent  or  pi..n;i!ng  prni.n;:,  p.ci 
for  with  government  grants  and 
contributions  ind  passeng^T  f.n  ilttv 
i.::argos  (PFCd  n;  ty  tytt  b^'.  ir...I':'!.:d  in 
the  r-Hte  has?. 

2.5.2(a)     Enct  pt:itn;  to  tt:!-  !.;>-:  t.\ 
gates  and  rel.ited  arr^s.  orim'-thrr 
•ermuial  facility  ti,  ;l  is  oocf.pied  by  ■.;:  • 
or  more  c;;.rriers  on  a;;  ew  b.sivr-  or 
;.r<  feren.tial  use  basis,  the  r.ifs  ..uul 
charges  paid  to  ose  those  f  .cih't:e>  sh  ill 
ite  no  le,ss  than  the  fr,vs  charged  for 
s;n)il:»r  facilities  tU.J.  wi^re  not  fin^tiued 
with  PFC  rcveru'-- . 

Prohibilioin  on  Uniu^l  Discrimination 

3.  Airport  rates  and  chargjjs  may  not 
unjustly  discritr.in,it*»  against 
aeronautical  liseo-  or  «.;.ser  grrmps. 

3.1  Unless  aeronauiiial  users  agrff-, 
the  rates  and  cha.-ges  imposed  on  any 
aeronautical  user  or  group  of 
aeronautical  users  may  not  t:vceed  the 
costs  allocated  to  that  user  or  u.ser  group 
under  tha  cost  allocation  methodology 
adopted  by  the  airport  proprietor  that  is 
consistent  with  this  guidance. 

3.2  A  properly  structured  peak 
pricing  system  that  allocates  limited 
resources  using  price  during  periods  of 
c:ongestion  will  not  ho  considered  to  lie 
unjustly  discriminatory.  An  airport 
proprietor  may.  r:r.nsistent  with  fh»' 
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policies  oxprcssed  in  this 
sfatumenJ,  establish  rales 
that  maximize  the  effidiin 
the  airport. 

M.3  Relevant  provision 
Convention  on  hilernation 
Aviation  (Chicago  Conve 
n).-jny  bilateral  aviation  a*,' 
spedfy,  inter  alia,  that  ch 
1)11  foreign  airlines  must 
»n:;(.rinUiiator\,  must  not 
those  imposed  on  don.csti 
I  ngagofl  in  simi!-ir  internal 
s»:rvic;esa;id  cquitabty  apf 
among  catr^oiier  of  •.)<^^rs. 
•ire  inco:v  Ment  wi-h  ;hesp 
will  he  considered  nnjustl 
«iisrriminalory  or  unfair  an 
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.'{..J     Allowable  cost 
ini.h.'ded  in  the  rate  ba?re — Ji 
ai.'oci^ed  to  as^rcnai.'tical  in 
transparent,  reasonable  an* 
disf.riminakiry  njte-sef.jng 
i.ieth()do!o^:y.  The  methodi 
applied  t  (insistently  and  «; 
diff.Tenier.  must  be  d.^tcrm 
Ci'iantitativcly. 

.'J. 5.1  Common  costs  (cd 
ciirectly  attributable  to  a  sp. 
^roiip  or  ( list  renter)  must  I 
at  cor«iing  lo  a  reasonable,  t 
;;ii«l  not  unjustly  disrri.'nina 
allocalio.i  formula  tl,  i!  is  . 
•  onvi.'ift.nJlv. 
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RsquJremenf  of  Financial  S«If- 
SufTiciency 

4.  Airport  proprietors  will  m.iintain  a 
fee  and  rental  structure  that  in  the 
circumstances  of  the  airport  makes  the 
airport  as  finanr,!.:.]|y  self-sust.iiningas 
possible. 

4.1  If  market  conditions  or  demand 
for  air  service  do  not  pennit  the  airport 
to  be  financially  self-sustaining,  the 
airport  propriotor  should  establish  long- 
lenn  goals  and  targets  to  make  the 
airport  financially  self-sustaining. 

4.2  The  federei  obligation  t(j  make 
the  ai.'^jort  as  financially  self-sustaining 
as  possible  dees  net  justify  the  inclusicn 
«)f  environmental  costs  in  th.>  rate  base 
imless  an  airport  jiropriefn;  i;;f  urs 
aclu:'.l  costs. 

Requirements  (>overning  Revenue 
Application  and  Use 

.5.  In  accordanct;  wilh  rek^vant  Federal 
statutory  provisions  governing  the  use 
of  airport  revenue,  airport  proprietors 
must  keep  airport  revenue  emjiloyed  in 
t.he  local  airport  system. 

5.1     Whether  or  not  lofr,l  airixir* 
revenues  exceed  full  current  airport 

«:Osts — 

(a)  aeronautical  revenues  may  not 
e\(  eed  aeronautical  costs;  and 

(!j)  the  airport  proprietor  must  keep 
all  airport  revenue  and  assels 
(;a  ron,'iutic,!i  and  non-aeronsu'ical) 
i;mpl(jyed  in  the  local  airport  sysl-mi  in 
acconJance  with  relevant  1-ederal 
statutory  provisions  piniinnnt:;  the  ice 
of  airport  n.'vcau'\ 


5.2  The  progressive  accumulation  of 
substantial  amounts  of  airport  revenues 
may  warrant  an  FAA  inquiry  into  the 
airport  proprietor's  application  of 
revenues  to  the  local  airport  system. 

5.3  The  airport  proprietor  should 
consider  the  conversion  of  a  reasonable 
amount  of  surplus  airport  revenues  into 
airport  improvements,  which  may 
include  types  of  development  that  are 
not  eligible  for  grants  of  funds  under  f  h;' 
Airport  hnprovement  I'rsigram, 

5.4  In!iire<;t  costs  may  not  be 
included  in  the  rate  base  unless  Ihey  an" 
based  on  a  reasonable,  t-f-ansparent  co-t 
allocation  formula  calf  ulated 
consistently  for  other  units  or  cost 
cer;t(?rs  of  government. 

5.5  If  an  airport  proprietor  gen'  rates 
a  surplus  from  nou-ar;o:iautical 

sourf  (?s,  su(  h  revenue  shall  be 
expended  in  accordance  with  relevant 
Federal  statutory-  provisions  gr.'\erni:ig 
the  use  of  airport  revenue  for  the  capital 
or  cperatii-.g  costs  of  the  airport,  the 
local  .lirport  system,  or  othHr  locd 
facilities  directly  and  sul>stanlialiy 
relatt.'d  to  air  transpr.rlniion. 

Iss.iiMl  in  \V,!  ,hin;Jtf.n,  fX.",  Oil  lin:c  -.i.  l-'t'iJ 
Fr.derici!  Pen,-,, 

nuvid  R.  Hin.son, 

Ad'nini'.trrjtor,  falrnil  AvKiUnn 

AiiniiniftnitiijTi. 

V.R  r)ui     'i4-t:i')4;j  FDcri  fy-:i-\H;  4  22  )U>i| 
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DEPARTMENT  OF  TRA  hJSPORTATION 
Federal  Aviation  Admii  listration 
14  CFR  Parts  13and1( 

(Docket  No.  27783;  Notice  No.  94-18] 

RIN2120-AF^3 

Rules  of  Practice  for  Federally 
Assisted  Airport  Proce<  >dings 

agency:  Federal  Aviatitn 
Administration  (FAA).  (  30T). 
ACTION:  Notice  of  propo;  ed  rule 
(NTRM). 
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SUMMARY:  This  NPRM  p 
estahlish  rules  of  practi 
of  complaints  and  adjuc 
compliance  matters  inv 
assisted  airports.  The  ^ 
would  address  exclusive 
compliance  matters  ari 
Airport  and  Airway  Imp  ■ 
(AAIA)  of  1982,  as 
airport-related  provisio 
Aviation  Act  of  1958,  as 
Surplus  Property  Act;  as 
predecessors  to  those 
regulations.  }<rant 
documents  of  conveyr 
made  under  those  acts 
rule  is  intended  to  expec 
substantially  the  handli 
disposition  of  airport-re 
complaints,  and  to  provi 
process  for  the  agency  t 
disputes  between  air 
proprietors  regarding  wl 
fees  and  charges  comply 
requirements.  The  NPR\ 
amend  the  FAA's  existin 
and  adjudication  proced 
Part  11.  "Investigative  a 
Procedures."  to  remove 
coverage  of  part  13  the  a 
matters  that  would  be  ha 
the  new  part  16. 
DATES:  Comments  must 
or  before  August  8.  1994 
ADDRESSES:  Comments  o 
may  be  mailed,  in  dupli 
Aviation  Administration 
Chief  Counsel.  Attn.:  Ru: 
(AGC-10).  Docket  No.  27 
Independence  Avenue,  S 
Washington.  DC  20591. 
delivered  must  be  marke< 
27783.  Comments  may 
room  91 5F  weekdays  bet 
and  5  p.m.  e.xcept  on  Fed 
FOR  FURTHER  INFORMATION 
Barrv  Molar,  Airport  Lai 
610),  Office  of  the  Chief 
267-3473.  Federal  Aviat 
.administration.  800 
Avenue,  SVV..  VVashingt 
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SUPPLEMENTARY  INFORMATION: 
Conunents  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  desire.  Comments  relating  to  the 
economic  effects  that  might  result  from 
adoption  of  the  proposals  contained  in 
this  notice  are  invited.  Communications 
should  identify  the  regulatory  docket  or 
notice  number  and  be  submitted  in 
duplicate  to  the  address  listed  above. 
Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
on  this  notice  must  submit  with  those 
comments  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  27783."  The  postcard  will  be 
dated  and  time  stamped  and  returned  to 
the  commenter. 

All  communications  received  on  or 
before  the  closing  date  for  comments 
will  be  considered  by  the  Administrator 
before  taking  action  on  the  proposed 
rule.  The  proposal  contained  in  the 
notice  may  be  changed  in  light  of 
comments  received.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  substantive  public 
contact  with  DOT/FAA  personnel 
concerning  this  rulemaking  will  be  filed 
in  the  docket. 

Availability  of  NPRM 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
Federal  Aviation  Administration,  Office 
of  Public  Affairs,  Attention:  Public 
Inquiry  Center,  APA-430,  800 
Independence  Avenue  SW., 
Washington,  DC  20591,  or  by  calling 
(202)  267-34fv}.  Requests  must  identify 
the  notice  number  of  this  NPRM. 
Persons  interested  in  being  placed  on 
the  mailing  list  for  future  NPRM's  also 
should  request  a  copy  of  Advisor>' 
Circular  No.  11-2A.  Notice  of  Proposed 
Rulemaking  Distribution  System,  w^hich 
describes  application  procedures. 

Background 

In  addition  to  its  plenary 
responsibility  for  aviation  safety,  the 
Federal  Aviation  Administration  (FAA) 
is  responsible  for  administering  Federal 
laws  that  impose  certain  economic 
requirements  on  the  operation  of 
airports  in  the  National  Aviation 
Sy.stem.  These  laws  include  the  Airport 
and  Airway  Improvement  Act  of  1982, 
as  amended,  (AAIA)  which  provides  for 
Federal  grants  to  airport  sponsors  and 
imposes  conditions  on  the  grants  in  the 


form  of  assurances  by  those  sponsors; 
the  Surplus  Property  Act,  which 
provides  for  the  transfer  of  Federal 
property  to  local  governments  for 
airport  use  and,  like  the  AAIA,  requires 
specific  assurances  from  the  sponsor  for 
the  use  of  the  property;  section  308(a)  of 
the  Federal  Aviation  Act  of  1958,  as 
amended  (FAAct).  which  prohibits  an 
airport  operator  from  granting  an 
exclusive  operating  right  at  an  airport 
that  has  received  Federal  funds;  and  the 
Anti-Head  Tax  Act,  section  1113(a)-(d) 
of  the  FAAct.  which  prohibits  local 
taxes  on  air  travel  but  expressly  permits 
the  imposition  of  reasonable  fees. 
The  FAA,  concurrently  with  the 
publication  of  this  NPRM,  has 
published  for  public  commen^a  notice 
of  proposed  policy  on  the  standards  for 
determining  whether  airport  rates  and 
charges  are  "fair  and  reasonable"  within 
the  meaning  of  the  above  statutes.  The 
FAA  will  refer  to  that  policy  statement. 
as  revised  after  review  of  the  comments 
received,  in  the  implementation  of  these 
laws  and  in  adjudicating  complaints 
brought  before  the  agency  involving 
airport  rates  and  charges. 

The  Secretary  of  Transportation  and 
the  FAA  Administrator  have  the 
authority  and  responsibility  to  receive 
complaints  and  adjudicate  matters  of 
compliance  with  the.se  statutes. 
Typically,  complaints  received  by  the 
FAA  involve  an  allegation  of  economic 
discrimination  toward  an  airport  tenant 
or  a  claim  that  an  exclusive  right  has 
been  granted  by  the  airport  operator. 
However,  two  recent  disputes  between 
airlines  serving  a  major  airport  and  the 
airport  operator  indicate  that  the  FAA 
may  soon  receive  cases  involving  more 
complex  rates  and  charges  issues.  In 
both  cases,  the  airlines  filed  suit  in 
court  but  did  not  file  an  administrative 
complaint  with  the  FAA.  In  .\'nri'rnvest 
Airlines.  Inc.,  et  al.  v.  County  rf  Kt-nt. 
Michigan,  the  airline  tenants  at  the 
Grand  Rapids  Airport  challenged 
various  aspects  of  a  new  rate  structure 
at  the  airport.  The  Supreme  Court 
issued  a  decision  substantially  in  favor 
of  the  airport  operator  in  January  1994. 

U.S. 62  U.S.L.W. 

4103  (1994).  In  1993.  the  Air  Transport 
Association  and  tenant  airlines  at  Los 
Angeles  International  Airport  filed  suit 
in  U.S.  District  Court  to  challenge  a 
substantial  increase  in  landing  fees  at 
the  airport.  The  District  Court  for  the 
Central  District  of  California  dismissed 
the  airline  complaint  in  February  1994, 
citing  among  other  things  the  lack  of  a 
private  right  of  action  for  complaints 
under  the  Anti-Head  Tax  Act. 

Even  though  no  administrative 
complaint  was  filed  in  the  Los  Angeles 
case,  the  Department  of  Transportation 
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became  involved  after  the  City 
annoiiiK.ed  that  airlines  that  did  not  pay 
the  new  fees  would  be  barred  from 
operation  at  t!ie  airport.  In  November 
Iflft.l,  Secretary  of  Transportation 
Fsderico  Pena  convened  the  parties  to 
the  di.spute  in  Washington,  DC,  to  assi.st 
in  n  settlement  of  the  controversv.  The 
product  of  the  ensuing  discussions  was 
an  agreement  by  the  parties  that 
pennitted  continued  litigation  of  the 
issues  without  the  threat  of  interruption 
of  air  service  to  the  traveling  public. 

Shortly  after  the  Los  Angeles 
discu.ssions,  Secretary  Pena  issued  a 
letter,  dated  December  10,  199,1, 
outlining  the  Department's  prospective 
policy  on  involvement  in  airport-airline 
tee  disputes.  The  Secretary  noted  the 
significant  potential  impart  on  air 
travelers  and  on  the  national  air 
transportation  system  of  unresolved 
airport-airline  disputes.  While 
reaffirming  the  Department's  historic 
reliance  on  good  faith  negotiations  and 
agreement  by  the  loi:a!  parties,  the 
Secretary  announced  a  more  active  and 
engaged  approach  to  disputes  that  could 
not  be  resolved  at  the  local  level.  The 
letter  included  the  Secretary's  direction 
to  the  FAA  to  streamline  the  pro<;edural 
rules  for  handling  airport-airline  fee 
disputes.  In  keeping  with  the  approach 
announced  by  the  Secretary,  and  the 
e,\pres.sed  need  tor  a  more  effective, 
streandined  enforcement  and 
adjudication  procedure,  the  FAA 
proposes  the  adoption  of  a  revised  and 
updated  procedural  rule  adapted 
specifically  to  the  investigation  and 
adjudication  of  airport-related 
c;oniplainls  within  the  jurisdiction  of  the 
FAA. 

Existing  FAR  Part  13 

At  present,  enforcement  of  the 
requirements  imposed  on  airport 
proprietors  as  a  condition  of  the 
acceptance  of  Federal  grant  funds  or 
property  is  accompli.shed  through  the 
administrative  procedures  set  forth  in 
14  CFR  part  13.  Requirements  include, 
without  limitation:  (a)  The  obligation  to 
provide  access  to  the  airport  on  fair  and 
reasonable  terms  without  unjust 
discTimination;  (b)  the  prohibition  on 
grants  of  exclusive  rights;  (c)  the 
obligation  to  use  all  airport  revenue  on 
capital  or  operating  costs  of  the  airport, 
the  sponsor's  airport  system  or  other 
transportation  projects  directly  related 
to  air  transportation,  consistent  with  49 
U.S.C.  App.  2210(a)(12);  (d)  the 
obligation  to  make  the  airport  as  self- 
su.staining  as  possible;  (e)  the  obligation 
to  ensure  that,  to  the  maximum  extent 
practi(.able,  at  least  10  percent  of 
concession  businejisesare  small 
business  concerns  owned  and  operated 


by  socially  and  economically 
disadvantaged  businesses  (DBE's);  and 
(f)  the  obligations  pursuant  to  section 
5(J.'-)(d)  of  the  AAIA  that  at  lea.st  10 
percent  of  AIP  funds  .shall  be  expended 
with  DBE's. 

The  application  of  part  13  procedures 
to  enforcement  of  airport  grant 
agreements  began  in  1979,  largely  as  the 
result  of  the  enactment  of  a  civil  rights 
.statute.  Section  30  of  the  Airport  and 
Airway  Development  Act,  as  amended 
(ADAP).  Section  30.  reenacted  as 
section  520  in  the  AAIA.  as  amended, 
is  similar  to  Title  VI  of  the  Civil  Rights 
Act  (CRA).  but  IS  not  an  amendment  to 
the  CRA.  For  this  reason,  the  Title  VI 
administrative  process  provided  in  49 
CFR  part  21  does  not  cover  section  .'J20 
cases,  and  if  was  necessary  to  provide 
another  avenue  of  administrative 
process  for  compliance  matters. 

Accordingly,  the  F.AA  added  ADAP  to 
the  list  of  statutes  in  part  13  under 
which  the  Administrator  conducts 
inve.stigations.  In  1988.  the  FAA 
amended  the  applicability  provisions  of 
part  1 3  to  reier  to  the  Airport  and 
Airway  Improvement  Act  of  1982 
(AAIA)  and  to  the  Airport  and  Airway 
Safetv  and  Capar.it  v  Expansion  Act  of 
1987. 

While  the  scope  of  part  13  was 
thereby  enlarged  to  accommodate  a 
range  of  airport  enforcement  matters,  no 
attempt  was  made  to  revise  the 
complaint  or  hearing  procedures  to 
addres.s  the  particular  n>quirements  of 
airport  cases.  In  the  late  1980"s.  the 
number  and  f;omplexity  of  complaints 
from  aeronautical  users  regarding 
airport  sponsor  compliance  with  grant 
as.surances  and  other  F'ederal  obligations 
began  to  inc;rease.  In  1987.  an 
amendment  to  the  AAIA  compres.sed 
the  time  available  to  the  agenc;y  to  reach 
a  final  decision  in  a  case  in  which  grant 
funds  could  be  withheld.  In  effect. 
sec:tion  519  of  the  AAIA.  as  amended  in 
1987,  prohibits  the  Secretary  from 
denying  a  grant  of  entitlement  funds  or 
from  withholding  payinents  under  a 
grant  for  more  than  180  davs  without 
providing  opportunity  for  .i  hearing  and 
issuing  a  determination  of  a  violation. 
Using  the  c;omplex  formal  hearing 
procedures  of  subpart  D  of  part  13,  it 
would  be  practically  impassible  to  nmet 
the  180-day  deadline  in  the  .statute  for 
completion  of  the  entire  hearing  and 
final  decision  process.  The  diffic;ulty  of 
meeting  the  180-day  deadline  ari.ses 
from  a  number  of  characteristic:s  of  part 
13: 

•  There  are  no  expli<:it  de;»d lines  for 
conjpletion  of  the  investigative  phase 
of  a  complaint. 

•  There  is  no  guidance  or  direi.tion  on 
the  proc«.s.sing  of  complaints  that  are 


treated  as  reports  of  violations  under 
i*  13.1.  The  ab.seni:e  of  procedures  for 
proce.ssing  suc;h  c;ases  has  led  to 
delays  in  disposition  of  cases, 
confusion  as  to  the  sta! us  of  regional 
determinations  under  S  13.1  as 
judicially  appealable  final  agem  v 
orders,  and  c  onfusion  over  the 
procedures  a-id  standards  for 
cjblaining  FAA  headquarters  reviev\  ol 
regional  determinations  under  t)  13.1. 

•  The  lac:k  of  more  streamline 
adjudicatory  procedures  has  tended  to 
encourage  the  practii^e  of  submitting 
out-of-channel  appeals  and  pleas  for 
action  direc:tly  to  the  Administiator 
and  Secretary  of  Transportation.  The 
submission  (jfthe.se  requests  diverts 
agenc:y  resoun.es  from  investigations 
and  leads  to  confusion  regarding  the 
contents  of  the  administrative  n-t  orH. 

•  Some  elements  of  part  13  today  do  not 
facilitate  an  expedited  and  definilive 
lindingon  compliance.  Forexampit'. 
multiple,  potentially  duplicative  an 
drawn-out  hearings  and  the  curr.-m 
administrative  review  process  for 
hearing  officer  s  decisions  under 
subpart  D  make  timely 
decisionmaking  exceedingly  diffi(  ult 

•  FAA  experience  with  part  13 
indicates  that  some  provisions  [termil 
parties  to  prolong  litigation  oncj'  the 
FAA  has  initiated  formal  procei -dings. 
Subpart  D  of  part  13  includes,  for 
example,  open-ended  subpcx-na 
provisions,  and  permits  discovc?rv  and 
motions  practice  without  time  limit  if 
the  hearing  nfTic:er  c:hooses  to  allow  it. 
Also,  part  13  places  no  c:lear  limils 
upon  the  succ;essive  filing  of 
dispositive  motions  under  ^  13.49  by 
all  parties. 

Part  13.  in  short,  does  not  providr  a 
structure  that  regularly  facilitates  the 
final  administrative  disposition  of 
airports-related  cases  within  presc  ribed 
time  limits,  and  c:annot  be  relit^d  upon 
to  afford  expedited  resolution  of 
disputes  that  may  he  needed  in  major 
airline-airport  c  a.ses.  For  these  purposes, 
and  c:onsistent  with  the  Secretary's 
direction  for  a  more  streamlined 
proc:e.ss.  a  new  prcKedural  rule  is 
nec;essary  to  foc;us  exclusively  on  airport 
matters;  to  avoid  duplicative  and 
uiniec;e.s.sary  .steps;  and  to  offer 
expeditious  tri^atment.  e.specially  in 
c;ases  with  substantial  potential  'ini}),i(  t 
on  air  transportation.  In  support  of  these 
objec;tives,  the  rules  proposed  here 
would: 

1.  Require  parties  to  undertake  .serious 
attempts  at  informal  re.solution  of  th««ir 
dispute  prior  to  the  filing  of  a 
c:omplaint. 

2.  F'ocrus  administrative  resoun:es  as  a 
priority  on  n-snlving  c:omplaints  which, 


29882 


if  not  expeditiously  resolvet .  may  result 
in  substantial  adverse  impat :  on  air 
transportation. 

3.  Provide  for  a  single  coniplaint 
procedure,  rather  than  for  fo  mal  and 
"informal"  complaints  as  in  jart  13. 
This  will  avoid  duplicate  complaints 
and  investigations  on  the  sane  subject. 

4.  Limit  "standing"  to  pen  ons 
directly  and  substantially  affected  by 
the  specific  dispute  at  issue,  i.e.  persons 
with  a  substantial  actual  and|  present 
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interest  in  the  outcome  of  an 


is  ripe  for  decision.  Part  Ifi  ciuld  not  be 
used  to  obtain  advisory  opin  ons  on 
speculative  actions  or  acadei  lie 
questions. 

5.  Set  clear  time  limits  on  Ihe  actions 
of  all  parties,  including  the  a  ;ency,  from 
the  time  a  complaint  is  filed  hrough 
final  agency  decision. 

0.  Provide  procedural  flexibility,  e.g 
to  shorten  time  limits  and  eliminate 
procedural  steps  in  a  particu  ar 
proceeding,  consistent  with   girness  to 
those  affected,  where  circumptances 
require  special  expedition. 

7.  Promote  the  likelihood  cjf  informal 
resolution  of  cases  by  the  aff(  cted  air 
carrier  and  airport  parties  wi  hout 
expensive  formal  hearings,  b  •  rendering 
a  public  initial  agency  detern  lination  of 
compliance  in  a  short  time  fnme 

8.  Limit  the  number  of  forrial 
pleadings  and  require  that  th 
documentary  evidence  reliec  upon  by 
the  parties  be  submitted  pror  iptly  with 
the  pleadings. 

9.  Require  that  parties  serv  >  all 
pleadings  and  documents  on  each  other 
and  the  FAA.  and  use  overni  ;ht  or 
hand-delivery  when  the  neec  for 
expeditious  resolution  of  thepnatter  is 
particularly  acute. 

10.  Provide  for  an  expediteli  process 
for  investigatory  hearings  iha  vvil 
provide  a  full  record,  withou   undue 
complexity,  regarding  propof  ed 


increases  in  airport  rates  and 


cases  of  particular  significam  e. 


jres  that 


11.  Provide  hearing  proced 
permit  the  scope  of  each  hear  ing  to  be 
tailored  to  the  complexity  am 
circumstances  of  the  particul; 
and  rely  on  briefing  and  oral 
where  there  are  no  genuine  i.^iues  of 
material  fact  in  dispute. 

12.  Clearly  establish  the  bu 
each  party  must  earn,'  to  maki 

13.  Limit  amicus  participat 
filing  of  briefs. 

14.  Prohibit  interlocutory  a  jpeals  and 
requests  for  reconsideration,    nd  focus 
instead  on  an  effective  appea 

Subparts  A  through  I  of  the 
rule  set  forth  a  comprehensiv 
procedure  for  the  filing.  inve<tigation. 
and  adjudication  of  complain  :s  filed 
with  the  FAA  against  airports ,  and  for 


issue  that 


charges  in 


ir  case, 
irgumenl 


den  that 
!  its  case, 
on  to  the 


s  process, 
proposed 


appeal  of  agency  decisions  regarding 
such  complaints.  Subpart  I  of  the 
propo.sed  rule  includes  a  special 
procedure  for  the  receipt  and 
investigation  of  complaints  by  airlines 
against  an  airport  alleging  that  an 
airport  fee  increase  is  unreasonable  or 
unjustly  discriminatory. 

The  normal  complaint  procedure 
would  result  in  an  initial  determination 
by  the  agency,  within  approximately  six 
months  of  the  filing  of  a  complaint, 
whether  the  airport  was  in  violation  of 
its  Federal  obligations.  This  time  period 
would  include  two  round  of  responsive 
pleadings  by  the  complainant  and 
respondent,  and  a  reasonably 
expeditious  investigation  and 
preparation  of  decision  by  the  FAA. 

The  special  subpart  J  procedure 
would  result  in  an  initial  determination 
within  120  days  of  the  complaint. 
Typically,  this  determination  would  be 
whether  the  challenged  rate  was  fair  and 
rea.sonable  within  the  meaning  of  the 
relevant  statutes.  Under  subpart  J,  the 
agency  would  appoint  a  presiding 
officer  who  will  act  independently  to 
conduct  an  expedited  investigatory 
hearing  on  the  complaint.  The  presiding 
officer  would  then  prepare  a  report  of 
investigation  for  transmittal  to  the 
Assistant  Administrator  for  Airports, 
who  would  consider  the  hearing  record 
and  report  in  issuing  the  initial 
determination  of  compliance. 

Both  the  investigatory  hearing  under 
subpart  I  and  the  adjudicatory  hearing 
under  subpart  F  would  provide  an  open 
and  fair  process  for  efficient  and 
expedited  consideration  of  complaints 
involving  Federally  funded  airports.  In 
both  procedures,  the  time  allowed  for 
issuance  of  a  compliance  decision 
represents  a  considered  balance 
between  the  intere.st  in  expedited 
resolution  of  disputes  and  the  need  for 
adequate  time  for  investigation  and 
deliberation  before  issuing  agency 
decisions  in  these  potentially  complex 
cases.  In  subpart  J.  for  example,  the 
relatively  short  time  provided  for  an 
interim  determination  on  a  complaint  is 
sufficient  to  allow  for  oral  investigatory 
hearing. 

Within  the  constraints  imposed  by  the 
effort  achieve  expedition,  the 
investigatory  hearing  would  provide 
complainants  and  airports  the 
opportunity  to  develop  the  record  before 
the  FAA  through  streamlined 
procedures  that  permit  cross- 
examination,  adversary  process,  and 
limited  discovery.  In  the  atypical  case  in 
which  an  adjudicatory  hearing  would  be 
held  (under  section  519  of  the  AAIA  or 
section  1002  of  the  FAAct).  the 
proposed  hearing  procedures  are 
intended  to  permit  the  FAA  to  complete 


compliance  hearings  within  180  days, 
while  assuring  that  a  sponsor  receives  a 
fair  hearing  and  opportunity  to  present 
evidence  and  argument  to  support  its 
position.  That  process  would  provide 
substantial  procedural  safeguards, 
although  it  would  not  conform  in  every 
respect  to  the  provisions  of  the 
Administrative  Procedure  Act  (APA). 
The  hearings  mandated  by  section  519 
of  the  AAIA  and  section  1002  of  the 
FAAct  are  not  an  "agency  adjudication 
required  by  statute  to  be  determined  on 
the  record  after  opportunity  for  an 
agency  hearing"  within  the  meaning  of 
section  554  of  the  APA.  Accordingly, 
provisions  of  section  554  of  the  APA  do 
not  apply  to  the  adjudicatory  hearing 
proposed  in  this  rule. 

Description  of  the  Proposed  Rule 

Subpart  A — Cvneral  Provisions 

Subpart  A  would  include  provisions 
of  general  applicability  to  proceedings 
brought  under  part  16,  definitions  of 
terms  used  in  the  regulation,  and  a 
provision  on  separation  of  functions. 

The  regulation  would  apply  to 
complaints,  investigations  and 
adjudications  regarding  compliance  by 
airports  with  the  following: 

(a)  Sections  308  and  1113  of  the 
Federal  Aviation  Act  of  1958,  as 
amended,  49  U.S.C.  App.  1347  and 
1513: 

(b)  Obligations  contained  in  grant-in- 
aid  agreements  (grant  assurances)  issued 
under  airport  financial  assistance 
legislation  enacted  over  the  years,  and 
obligations  directly  imposed  by  that 
legislation  (including  obligations 
relating  to  use  of  disadvantaged 
bu.siness  enterprises);  and 

(c)  Obligations  contained  in  deeds  of 
transfer  for  property  transferred  from 
the  United  States  to  airport  proprietors 
(proposed  section  16.1(a)). 

The  proposed  regulation  would  also 
specify  that  if  a  grant  assurance 
concerns  a  requirement  that  is  within 
the  authority  of  another  Federal  agency, 
that  agency's  administrative  pru(.!'sses 
should  be  used  and  that  the  FAA  would 
defer  to  the  other  Federal  agency's 
authority  (proposed  §  16.1(b)).  For 
example,  the  grant  assurances  require 
compliance  with  the  Davis-Bacon  Act 
relating  to  the  payment  of  union-scale 
wages  on  Federally  funded  construction 
projects.  Allegations  of  violation  of  the 
Davis-Bacon  Act  would  continue  to  be 
adjudicated  by  the  Department  of  Labor, 
not  by  the  FAA  under  proposed  part  16. 

The  proposed  definitions  (proposed 
section  16.3)  are  for  the  most  part 
derived  from  the  definitions  of  like  or 
similar  terms  in  14  CFR  part  13.  The 
proposed  definition  of  agency  attorney 


would  specify  the  FAA  attorneys  who 
can  be  responsible  for  investigating  and 
prosecuting  complaint-s.  To  assure 
compliance  with  the  proposed  rules  on 
separation  of  functions  in  cases  that  go 
on  to  hearings  under  proposed  subpart 
F,  attorneys  holding  certain  positions 
and  working  in  certain  offices  of  the 
FAA  would  be  precluded  from 
functioning  as  agency  attorneys  at  any 
stage  of  the  proceedings.  Such  attomevs 
would  be  available  to  advise  the  FAA 
decisionmaker  or  (o  serv  e  as  a  hearing 
officer. 

The  proposed  definition  of  hearing 
officer  would  require  the  hearing  ofiicer 
to  be  an  attorney.  F.\A  attorneys 
holding  certain  positions  and  working 
in  specific  offices  would  be  precluded 
from  functioning  as  hearing  officers  to 
assure  compliance  with  the  propo.sed 
rule  on  separation  of  functions. 
Proposed  <}  16.5,  requiring  the 
.separation  of  prosecutorial  and 
adjudicatory  functions  in  hearings,  is 
based  on  FAR  §  13.203,  relating  to  civil 
penalty  adjudications.  Separation  of 
fiincrtions  is  not  required  by  statute 
becau.se  hearings  under  part  16  would 
not  be  subject  fo  APA  hearing 
requirements;  however,  the  separation  is 
provided  to  promote  confidence  in  the 
impartiality  and  integrity  of  decisions 
under  the  new  procedures.  Separation 
of  prosecutorial  and  adjudicatory 
functions  would  be  provided  from  the 
time  of  the  issuance  of  aj)  initial 
determination  in  all  cases  in  which  an 
opportunity  for  hearing  is  provided, 
including  cases  in  which  the  respondent 
waives  hearing  and  appeals  the  initial 
determination  in  writing  (o  the 
Administrator.  When  separation 
applies,  the  Assistant  Administrator  for 
Airports  would  be  considered  as 
performing  the  investigatory  and 
prosecutorial  function  and  would  not 
participate  in  the  decision  of  the 
Administrator  or  hearing  officer. 

Subpart  B— General  Rules  Applicable  to 
Complaints,  Proceedings,  and  Appeals 
Initiated  by  the  FAA 

This  subpart  would  apply  to  all 
phases  of  the  investigations  and 
adjudications  under  this  part. 

Proposed  §  16.11  would  provide  for 
expediting  any  portion  of  an 
investigation  or  adjudication.  While  the 
normal  procedures  in  this  proposal  are 
designed  to  be  completed  efficiently,  in 
.some  cirt:umstances  there  is  a  need  to 
resolve  an  issue  even  more  quickly.  The 
section  would  authorize  the  Assistant 
Administrator  for  Airports  to  take  a 
variety  of  steps  appropriate  to  the 
particulars  of  any  given  case.  The 
section  is  intended  to  provide  flexibility 
lo  adopt  such  special  pro(  edures  lo 


assure  sufficiently  rapid  decisionmaking 
and  procedural  fairness  in  Ihe 
circumstances  of  the  individual  case. 

The  proposed  rules  on  filing  and 
service  of  documents,  computation  of 
time,  and  motions  (proposed  §§  16.13, 
16.15,  16.17.  and  16.19),  are  based  on 
similar  provisions  in  the  Federal  Rules 
of  Civil  Procedure,  the  Department's 
Rules  of  Practice  in  Proceedings  (14  CFR 
part  302),  the  Rules  of  Practice  in  Civil 
Penalty  Actions  (14  CFR  part  13  subpart 
G),  and  the  National  Transportation 
Safety  Board's  Rules  of  Practice  in  Air 
Safety  Proceedings  (49  CFR  part  821). 
These  rules  have  been  used  for  many 
years,  are  well-know  to  the  aviation  bar, 
and  have  proven  to  be  effective. 


Subpart  C— Special  Rules  Applicable  to 
Complaints. 

Under  proposed  §  16.21,  a  potential 
complainant,  i.e.,  a  person  directly 
affected  by  the  alleged  noncompliance, 
would  be  required  lo  engage  in  good 
faith  efforts  to  resolve  the  disputed 
matter  informally  with  potentially 
responsible  respondents  before  filing  a 
complaint  with  the  FAA  under  part  16. 
Informal  resolution  may  include 
mediation,  arbitration,  use  of  a  dispute 
resolution  board,  or  other  form  of  third- 
party  assistance.  The  Department's 
preference  for  informal  resolution  in 
lieu  of  formal  complaint  lo  the  FAA  is 
clearly  stated  in  the  notice  of  proposed 
policy  statement  published  concurrently 
with  this  proposed  rule. 

Under  this  section,  it  would  be 
necessary  for  the  potential  complainant 
or  his  representative  to  certify  that  good 
faith  efforts  had  been  made  to  achieve 
informal  resolution.  To  protect  the 
parties,  and  for  consistency  with  Rule 
408  of  the  Federal  Rules  of  Evidence, 
the  certification  would  not  include 
information  on  monetary  or  other 
settlement  offers  made  but  not  agreed 
upon  in  writing. 

Section  J 6.23    Complaints,  Answers, 
and  Other  Documents 

Section  16.23  would  specify  the 
information  to  be  included  in  a 
f.omplaint,  Ihe  additional  pleadings 
allowed  and  the  information  lo  be 
contained  therein,  and  the  method  for 
filing  a  motion  to  dismiss.  In  addition, 
if  would  shift  lo  the  complainant  and 
the  respondent  the  burden  of  providinjj 
all  available  supporting  documents  on 
which  they  rely  and  serving  them  upon 
all  parties  as  specified  in  §  16.15. 

Finally,  if  would  provide  ihat  the 
F"AA  will  have  20  days  to  docket  and 
review  the  complaint.  In  the  event  that 
the  complaint  is  not  disniissed,  the  FAA 
will  notify  both  the  complainant  and 
named  respondent  in  writing  within  20 


days  after  the  complaint  is  received  Ihat 
an  answer  shall  be  filed  within  20  da\  s 
of  Ihe  date  of  service  of  the  notification. 
The  complainant's  reply  is  due  within 
1 5  days  of  Ihe  answer,  and  Ihe 
respondent's  rebuttal,  if  any,  is  due 
within  15  days  of  the  reply. 

Section  16.25    Dismissals 

Complaints  that  clearly  do  not  slate  a 
cause  of  action  that  warrants 
investigation  by  the  jurisdiction  of  the 
Administrator,  as  well  as  those  that  do 
not  come  within  Ihe  jurisdiction  of  the 
Administrator  under  Ihe  authorities  sti 
forth  in  this  part,  would  be  dismissed 
with  prejudice,  within  20  days  after 
receipt  of  the  complaint.  As  a  final  order 
of  the  agency,  a  dismissal  would  he 
appealable  lo  a  United  Stales  Court  (il 
Appeals. 

Section  16.27    Incomplete  Complaints 

Section  16.27  deals  with  a  second 
category  of  complaint — one  which  statt  s 
a  prima  facie  cause  of  action  and  falls 
within  the  juri.sdiction  of  Ihe 
Administrator  hut  is  defi(  lent  as  to  one 
or  more  of  the  filing  requirements  set 
forth  in  §  16.231b).  Incomplete 
complaints  would  be  dismissed  within 
20  days  after  Ihe  receipt  of  Ihe 
c  omplaini,  without  prejudice.  Since  the 
complainant  would  be  able  to  refile.  this 
dismissal  would  not  be  Topealable  to 
the  FAA  decision-maker  or  lo  a  United 
Slates  Court  of  Appeals. 

Section  16.29    Investigations 

Under  «>  16.29,  where  the  FAA  finds 
rea.sonable  grounds  to  investigate  the 
matters  described  in  a  complaint,  it 
would  conduct  an  investigation.  Wht-re 
there  is  little  dispute  about  factual 
matters,  or  where  documentary 
submissions  alone  are  deemed  suffii  i.'iif 
to  make  a  record  for  decision.  Ihe 
inve.stigation  may  consist  entirely  oi  .t 
review  of  the  arguments  and  materials 
submitted  by  the  parties  in  pleadings. 
i.e.,  the  complaint,  answer,  reply,  and 
rebuttal.  The  FAA  may  relv  on  this 
review  for  its  initial  determination  on 
compliance.  Because  the  FAA  could 
rely  exclusively  on  informalion  and 
doiiimentarv'  evidence  filed  with  the 
pleadings,  parties  would  be  expected  ti) 
provide  thorough  submissions  in  ordr-r 
lo  protect  their  interests. 

Alternatively,  the  FAA  could 
supplement  Ihe  submissions  by 
requesting  additional  informalion  tnnn 
a  party  or  by  field  investigation  if 
appropriate.  Further,  if  ne<essary 
information  is  not  furnished  voliintnrilv 
Ihe  FAA  could  use  its  authority  unflcr 
the  FAAct  and  the  AAIA  to  subpoei.  i 
wilnes.ses  for  deposition  and  produ:  :    in 
of  dot  uments  By  permitting  the  FA.'v  ;.j  . 
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Section  16.31    Initial  Dcti 
After  Investigations 

Section  16.31  provides  pr 
issuance  of  the  FAA's  initio 
determinations  and  orders 
issuance  of  the  final  decisio 
of  the  initial  determination 
do  not  involve  a  hearing 
.Administrator  for  Airports 
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reply  or  rebuttal),  but  the  da 
extended  for  up  to  60  days  fi 
f:ause,  or  due  to  delay  causei 
complainant.  If  there  is  no  a 
initial  determination,  it  wou 
the  final  decision  of  the  Adr 
If  a  party  adversely  affected 
initial  determination  does  n 
administrative  appeal,  the 
proposes  that  the  final  d 
not  be  judicially  reviewable. 

The  initial  determination 
to  provide  a  prompt  and  aul 
indication  of  the  agency  posit 
complaint.  Consistent  with  t 
that  local  parties  are  best  po< 
resolve  disputes,  the  initial 
d(!termination  should  provi 
to  airport  proprietors  and  ai 
in  resolving  the  matter  with( 
process.  While  the  initial  d 
can  be  appealed,  the  FAA 
in  many  instances  the  initial 
would  resolve  the  issues  rah 
complaint  to  the  satisfaction 
parlies.  In  such  cases,  the 
find  it  more  beneficial  to 
solution  based  on  the  FAA's 
position  than  to  continue  to 
matter. 
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sponsor  the  opportunity  elect  an  oral 
evidentiary  hearing  under  subpart  F. 
The  procedure  for  electing  or  waiving  a 
hearing  is  set  forth  in  Subpart  E.  If  the 
respondent  waives  hearing  and  instead 
elects  to  file  a  written  appeal  to  the 
Administrator,  a  final  decision  would  Ih' 
is,sued  by  the  Administrator  or  a 
designee  under  §  16.33. 

Subpart  D — Special  Rules  Applicable  to 
Proceedings  Initiated  by  the  FAA 

Set;tion  16.101  would  make  clear  the 
FAA's  continuing  authority  to  initiate 
its  own  investigation  of  any  matter 
within  the  applicability  of  this  part 
without  having  received  a  complaint,  as 
authorized  by  section  313  and  section 
1002  of  the  Federal  Aviation  Act  and 
section  519  of  the  Airport  and  Airwav 
Improvement  Act. 

Section  16.103  serves  three  purposes: 
(1)  To  require  a  notice  setting  forth  the 
specific  areas  of  concern  to  the  FAA. 
following  the  initiation  of  an 
investigation:  (2)  to  establish  the  time 
limit  for  a  response;  and  (3)  to 
encourage  and  provide  time  for  informal 
resolution.  In  the  event  the  issues  raised 
are  not  resolved  informally,  the  FA.A 
could  proceed  to  issue  an  initial 
determination  under  §16.31. 

Subpart  E — Proposed  Orders  of 
Compliance 

Subpart  E  is  similar  to  §13.20  of  part 
13,  but  provides  a  more  streamlined  and 
expedited  procedure  for  the  sponsor  to 
elect  to  exe.t:ise  the  option  of  requesting 
a  hearing,  in  keeping  with  the  purpose 
of  proposed  part  16.  If  the  initial 
determination  proposes  a  santition 
against  the  sponsor  subject  to  section 
,"1 19(b)  of  the  AAIA  or  section  1002  of 
the  FAAct.  the  respondent  could  file  a 
request  for  hearing  within  30  days  after 
ser\  ice  of  (he  determination.  If  the 
respondent  eleds  a  hearing,  the  agencv 
will  issue  a  hearing  order. 

Alternatively,  if  the  respondent 
waives  hearing  and  instead  files  a 
written  appeal  (within  30  days),  the 
.Administrator  would  issue  a  final 
decision  in  accordance  with  the 
procedures  set  forth  in  §  16.33. 

During  the  3()-day  period  before  an 
election  of  hearing  or  written  appeal  is 
due,  the  respondent  and  complainant 
would  be  encouraged  to  negotiate  a 
resolution  of  the  dispute  based  on  the 
initial  determination. 

If  the  respondent  fails  to  respond,  the 
initial  determination  Ijet:omes  final. 

Subpart  F — Hearings 

Proposed  subpart  F  would  state  the 
procedures  for  initiating  and  conducting 
adjudicative  hearing.s.  The  hearing 
order,  issued  by  the  Deputy  Chief 


Counsel  under  proposed  §16.201, 
would  set  the  scope  of  the  hearing  by 
identifying  the  issues  to  be  resolved,  as 
well  as  a.ssigning  the  hearing  officer. 

If  no  material  facts  that  require  oral 
examination  of  witne.sses  are  in  dispute, 
the  hearing  could  be  limited  to 
submission  of  briefs  and  oral  argument. 
If  the  hearing  follows  an  investigatory 
hearing  under  subpart  I,  the  record  from 
the  subpart  J  pro<:eeding  would  be  made 
part  of  the  adjudicative  hearing  record, 
and  the  hearing  officer  could  limit  the 
submission  of  evidence  to  avoid 
duplication  of  the  prior  proceeding. 

In  the  hearing,  the  agency  attorney 
would  represent  the  agency's  position 
before  the  hearing  officer,  and  would 
have  the  same  status  as  any  other 
representative  of  a  party. 

The  proposed  rules  include 
commonly  used  adjudicatorv' 
procedures  such  as  representation  of  the 
parties  by  attorneys,  intervention, 
participation  by  non-parties,  pretrial 
procedures  and  disc:overy,  the 
availability  of  compulson,'  process  to 
obtain  evidence,  and  pr(x:edures  for  use 
at  the  hearing.  They  are  based  on  similar 
provisions  in  the  Federal  Rules  of  Civil 
Proc;edure,  the  Department's  Rules  of 
Practice  in  Proc-.eedings  (14  CFR  Part 
302),  the  Rules  of  Practice  in  Civil 
Penalty  Actions  (14  CFR  part  13  subpart 
C),  and  the  National  Transportation 
Safety  Board's  Rules  of  Prac:tice  in  Air 
Safety  Proceedings  (49  CFR  part  821). 
These  provisions  are  intended  to 
provide  the  parties  with  a  reasonable- 
opportunity  to  prepare  their  c:ases, 
while  allowing  the  prcK-.ess  to  be 
completed  expeditiously. 

Subpart  G — Initial  Decisions.  Orders 
and  Appeals 

Proposed  subpart  G  provides 
|)rocedures  for  i.ssuanc:e  of  initial 
decisions  and  orders  by  heai  ing  officers, 
appeals  of  the  initial  decision  to  the 
FAA  decisionmaker  and  tor  the  issuance 
of  c;onsent  orders.  Proposed  §  16.241 
governing  initial  decisions  and 
administrative  appeals  is  based  on  14 
CFR  13.20(g)-(i).  However,  shorter  time 
periods  are  provided  to  accommodate 
the  time  limits  of  sec;tion  519  of  the 
AAIA.  In  addition,  the  proposed  nih; 
would  include  a  provision  for  sua 
sponfe  review  of  an  initial  dec:ision  bv 
the  FAA  decisionmakei,  consistent  with 
the  prai:tice  under  14  CFR  302.28(d). 

Proposed  §  16.243  governing  disposal 
of  cases  bv  consent  orders  is  derived 
from  14  CFR  13.13. 

Suh[)nrt  II — Judicial  Hevie^v 

Proposed  Subpart  H  would  contain 
rules  applic;able  to  judicial  review  of 
final  agenc:y  orders.  Proposed 
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§  lR.247fa)  woiilij  sol  forth  the  basic 
authority  Id  scHik  judit.ial  review.  The 
provision  is  based  on  14  CFR  13.235. 
Specific  rpfi'r«'n(.e  lo  .section  519(b)(4)  of 
the  AAIA  h:is  boen  added.  Proposed 
§  16.247(b)  wriiild  identify  FAA 
decisions  and  .utions  under  part  16  that 
the  FAA  does  not  <:onsider  to  be 
judicially  review.ihle  final  agency 
orders. 

Subpart  I — E.\  Purl,-  (omniunirntions 

The  proposed  rule  on  ex  partu 
communications  is  based  on  subpart  J  ol 
the  Rules  of  Prm  tii.(f  in  Air  Safety 
Proceedings  of  Ihi'  NTSB,  49  CFR  Part 
821,  subpart }. 

Subpart  J—AlU-iuuto  Procedure  for 
Certain  Complaints  Cnnrsrning  Airport 
Rates  and  C/)rtrt;r> 

Proposed  subpari  J  would  provide  a 
special  procedure  for  the  expedited 
resolution  of  certain  significant  disputes 
involving  the  fees  that  airport  operators 
charge  airlines.  The  procedure  would 
involve  a  formal  investigation, 
including  an  evidentiary  investigative 
hearing.  The  concept  of  tlie 
investigatory  hearing  derives  from 
subpart  F  of  part  13.  However,  spei  ial 
provisions  governing  the  conduc  t  of 
discovery,  hearing,  and  initial 
determination  in  tht?  subpart  ) 
proceeding  are  intendtd  to  assure  that 
the  investigative  prw.ess  can  be 
completed  within  the  time  frame 
provided  in  the  rule.  If  the  conditions 
for  the  use  of  subpart  J  are  met,  the 
airline  filing  the  complaint  could 
request  either  the  subpart  J  procedure  or 
the  investig.itory  procedures  under 
§16.29. 

Proposed  §  16.401  sets  forth  the 
conditions  neces.sarj'  to  request  the 
special  procedure.  A  subpart  J 
proceeding  would  be  Hvailable  only  to 
carriers  holding  authoritv  under 
sections  401,  402,  or  418"of  the  FAA(.i 
or  operating  under  an  exemption  for 
scheduled  service  under  14  CFR  |)art 
298. 

A  complaint  requesting  subpart  J 
procedures  would  have  to  meet  the 
general  requirements  of  Part  16  and  the 
complainant  would  have  to  recjuest  the 
use  of  subpart  J  procedures.  In  addition, 
subpart  I  would  only  be  available  for  a 
coniplaint  alleging  that  an  increase  in  an 
airport  rate  or  charge  is  unreasonable  or 
unjustly  discriminatory.  The  request 
would  be  granted  if  the  Assistant 
Administrator  for  Airports  determines 
that  the  complaint  involves  an  issue  that 
if  not  resolved  in  an  expedited  manner 
could  have  a  significant  adverse  impa(  t 
on  air  transportation.  The  FAA  also 
proposes  that  subpart  J  could  be  used 
when  the  Assistant  Administrator  for 


Airports  (leii-rniines  that  a  complaint 
rai.^esa  significant  policy  issue,  v.illio.ii 
regard  to  the  signifi(  ancc  ot  the 
polenti.il  iuipat.tsof  the  r'iisi'. 

The  subpart  J  proceeding  would  Ir" 
more  tlian  usually  nsoun  o-intensivo  lur 
the  agfu.y,  because  of  the  tixpedited 
.schedul.'  and  lh(>  fonna!  inv.jstigatorv 
hearing.  The  limit.ttion  of  ( omplainanis 
under  siibjiart  )  to  scheduled  air  carrit-rs 
and  the  limitation  of  the  subject  m.iltcr 
to  significant  rlisputes  over  airport  tees 
is  intended,  therefore,  to  limit  use  of 
agency  resources  for  an  evpcdiled 
hearing  proo'dure  to  tlio.se  «.as«!s  tlun 
have  the  grealfsl  potential  offect  on  t!i.. 
traveling  public. 

Section  16.403  would  establish 
requirements  for  the  filing  of  com|)l.iinls 
and  v.ould  nstablish  procedures  for 
ruling  on  the  request  for  use  of  subpart 
]  procedures.  Th(!  Administrator  would 
rule  on  the  request  for  use  of  subpari  ) 
procedures  within  se\en  flays.  If  the 
complaint  did  not  meet  the 
requirements  for  uve  of  subpart  J  but 
otherwise  satisfied  part  16,  ite 
complaint  would  be  processed  iindi:; 
subparts  B  and  C  exclusively. 

Ifthe  Assistant  Administrator  for 
Airports  determined  to  employ  subpart 
J  procedures,  the  respondents  would  be 
required  to  file  an  answer  within  21 
days  of  the  AdminislMtnr's  notice. 

Under  §  16.405,  thi;  Assist.int 
Administrator  for  Airports  would  issue 
a  notice  and  order  of  investigation 
within  seven  days  after  the  answer  is 
served.  The  notice  and  order  of 
investigation  would  identify  the 
presiding  offit.er  for  the  inve.stigation. 
the  allegations  and  scope  of 
investigation  and  the  date  by  which  the 
presiding  officer  is  diret  ted  to  issue  a 
report  of  investigation.  The  report  will 
generally  be  due  60  days  alter  the 
answer  was  filed.  Under  §  16.407,  the 
presiding  officer  may  not  be  an  agency 
attorney,  as  defined  in  subpart  A,  or  a 
person  otherwise  involved  in  the 
investigation  of  airport  compliance 
matters.  Accordingly,  while  the 
presiding  officer  could  be  an  FAA  r)r 
other  DOT  attorney,  or  another  FAA 
employee  with  experien(  e  relevant  to 
the  issue,  the  presiding  officer  would 
not  be  a  person  with  any  prior 
iijvoJvement  in  the  case  at  hand  or  a 
person  whose  regular  duties  involved 
enforcement  of  airport  compliance. 

Proposed  ^  16.41 1  sets  forth 
procedures  for  a  subpart  )  investigation, 
including  an  expedited  investigatorv 
hearing.  The  procedures  are  derived 
from  existing  part  13  and  the  hearing 
procedures  in  jiroposed  part  16.  subp.srt 
F. 

Proposed  ^  16.413  would  require  the 
preparation  of  a  ri'port  of  investigation 


whi(  h  would  hti  pr«)vided  to  the 
A-,sis?.iiii  Administrator  and  ser\i:(i  o't 
till'  p.inies.  Umi.T  proposed  tj  16.4 1>, 
till-  .>Nsist.nit  Ailministralor  would  i>s.ii} 
an  initi.J  det«>rmination  .ifter  nnicv  ot 
the  riM  ord  developed  in  tht; 
invi'siiijation.  ini  luding  the  prirsidi.i ; 
offii  I'r  s  p;j)ort    Ihe  initial 
di5tt;nniiMlion  would  Ix'  apjHMlabl,'  to 
the  .Adiiiini-jtritor  or  his  di:si!;nee  iiu-ter 
Ihi'  ptovisiotis  ol  !^  16.31. 

Proposed  <j  l().415  would  provide  l-ir 
automatic  «:usp<'nsion,  30  davs  after  tio 
initial  determination,  of  fligibilily  to 
mi  eive  new  Aiiport  Iniprovcnu'nt 
Program  gr.mls  or  paymenls  inider 
Hxistin:' grants  if  the  "initi.il 
iletennir.ation  iiiids  that  tlie  (.h.dh'uni'.l 
rale  or  chargi-  c,  unri'asi.ri.iblt!  or 
un)usilv  discrijiun.itory.  However,  tho 
sus))»'nsi(in  wocld  be  diilirreil  if  thn 
respondent  issued  an  appnipriale 
r«'scission  ol  th.'  disputed  r.ile  orch.nge 
pending  romp!. -Iton  ')f  llu'  proieedin;; 
under  part  16 

Request  for  (.'oniments 

Iii!eresle<l  priMjusan;  invited  to 
conunent  on  ,i:iv  asju'i.t  ol  thi;  proposf.l 
rules.  The  FAA  is  particularly  interest. -d 
in  comment  on  the  following  issues: 

1.  Whether  till'  proposed  rule  strikes 
the  right  bal.<i:i  (;  l)etween  |)rovidingau 
oi)portunity  ro  Ik-  heard,  fin  tin;  one 
hand,  and  prfitlucing  an  e\p(!ditioiis 
ageni  y  fleiisio?).  nn  the  oiIht. 

2.  Whether  the  fuerall  tiuu'  franuis 
provided  from  i  omplaint  to  initial 
agen«:y  determination  antl  from  appe.il 
to  final  agency  dec  ision  .ire  practical. 

3.  Whether  th"  partif.ular  time  limiJs 
provided  fort-.;-  h  [irfxn'ilur.il  step  an- 
adequate. 

4.  The  plai  ejjuM;!  f)f  n^spousibilitv  lor 
investigation,  hi-aring,  and  adjudic  ation 
of  complaints  !i?ci'ived  hv  l!ie  FAA. 

Regulatory  Kvaluation  Summary 

This  notic"  piopost.-s  to  adopt  a  new 
procedure  for  li-.i-  filing,  investigation, 
and  adjudication  of  (  omplaitits  against 
airports  for  vioiritiou  of  (crtain  statutt-s 
adminislerefi  by  ihe  F,\A.  The  new 
proci  dures  would  be  siibslituted  for 
existing  procedures  under  14  CFR  p.irt 
13.  While  the  jiroposed  rule  differs  in 
many  details  fioin  the  .existing  rule,  the 
costs  to  :i  conip.'aoiant  and  lespondt  nl 
involved  in  the  i  ompl.iint  process 
would  be  virtu, i!ly  identir  .d  to  the  <  os,> 
invf)lvi><l  under  the  fXiMling  ride. 
Afconlingly,  theexpectt-d  nconomii 
iuipacl  of  this  proposed  .imendmeni 
would  l)t;  so  minimal  that  a  full 
Regul.ilory  Fvalu.ilion  is  nut  warrantid. 

Inlernatiunai  IVdde  Impact  Statemeui 

I  his  rule  is  nut  anticipated  to  afii  1 1 
the  impr)rt  of  fori-!g!t  prod.icts  or 
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services  into  the  United 
export  of  U.S.  produc:1sor 
foreign  countries. 

Regulatory  Flexibility  Del  Tmination 


The  Regulatory  Flexibili 
of  1980  was  enacted  by 
ensure  that  small  entities 
unnece.s.sariiy  or  dispropo 
burdened  by  Government 
The  RFA  requires  a  Regul 
Flexibility  Analysis  if  a  ru 
a  sii^nificant  economic  im 
detrimental  or  beneficial, 
substantial  number  of  snia 
Based  on  the  potential  reli 
rule  will  provide  and  the 
implementing  FAA  Order 
Regulafor\'  Flexibility  Cri 
Guidance,  the  FAA  has  de 
the  rule  will  not  have  a  si 
economic  impact  on  a  su 
number  of  small  entities 
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Federalism  Implications 

The  regulations  propose 
would  not  have  substantia 
on  the  States,  on  the  relati 
between  the  nationalgov 
the  States,  or  on  the  distri 
power  and  responsibilities 
various  levels  of  government 
in  accordance  with  Execut 
12612.  it  is  determined  tha 
proposal  would  not  have  s 
federalism  implications  to 
preparation  of  a  Federaiis 


?n 


Paperwork  Reduction  Act 

This  proposed  rule  contains  no 
information  collection  requirements  that 
require  approval  of  the  Offi  ::e  of 
Ma4iagement  and  Budget  pi  irsuant  to  the 
Paperwork  Reduction  Act  tjf  1980  (44 
I'.S.C.  3507  et  seq.) 

Gonclusion 


[et 


For  the  reasons  disc  iissec 
preamble,  and  based  on  th 
the  Regulator,-  Flexibilitv 
and  the  International  Trad 
the  FAA  has  determined  th 
proposed  regulation  is  not 
significant  under  Executiv 
12H66.  However,  due  to  th^ 
interest  in  this  rulem.aking. 
[iroposed  rule  is  considerec 
under  the  Executive  Order. 
I  ertifies  that  this  proposal, 
uill  not  have  a  significant  t 
impact,  positive  or  negntivt 
substantial  number  of  smal 
under  the  criteria  of  the  Rej 
Flexibility  Act.  This  prop 
( on.sidered  significant  un 
K"gidatorv  Policies  and 
IK  110.14:  Februarv2R.  197 
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List  of  Subjects 

14CtRPart  13 

Enforcement  procedures. 
Investigations.  Penalties. 

14CFR  Fart  16 

Enforcement  procedures, 

Investigations. 

The  Proposed  Amendments 

Accordingly,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
13  and  adopt  new  part  16  of  the  Federal 
Aviation  Regulations  (14  CFR  parts  13 
and  16)  as  follows: 

PART  13— INVESTIGATIVE  AND 
ENFORCEMEf^T  PROCEDURES 

1.  The  authority  citation  for  part  13 
continues  to  read  as  follows: 

Aulhorilv:  49  I'.S.C.  106(g)  and  322:  49 
VS.C.  App.  l,354(,i)  and  (c).  1374(d).  1401- 
140fi.  142i-1432.  1471-1473,  1481.  1482. 
1484-14«9.  1523,  1655(c),  1808-1810. 
2157(el  and  (f),  2218.  2219:  16  U.S.C.  6002. 
6004:49(;FK  1.47. 

2.  Section  13.3  is  amended  by  adding 
paragraph  (d).  to  read  as  follows: 

§  13.3    Investigations  (general). 

***** 

(d)  .A  complaint  against  the  sponsor, 
proprietor,  or  operator  of  a  Federallv- 
assisted  airport  shall  be  fded  in 
accordance  with  the  provisions  of  part 
16  of  this  chapter.  Notwithstanding 
other  provisions  of  this  part, 
complaints,  investigations,  and  agencv 
decisions  involving  violations  of  the 
legal  authorities  listed  in  §  16.1  of  this 
chapter  are  governed  exclusively  bv  the 
provisions  of  part  16  of  this  chapter. 

3.  A  new  part  16  is  added  to  read  as 
follows: 

PART  1&-RULES  OF  PRACTICE  FOR 
VFEDERALLY  ASSISTED  AIRPORT 
ENFORCEMENT  PROCEEDINGS 

Subpart  A — General  Provisions 

Ih.  1     .^pplii  ability  and  description  nf  part 

l(i.3     Definitions. 

16.5    .Scparritiiin  of  functions. 

Subpart  B— General  Rules  Applicable  to 
Complaints,  Proceedings  Initiated  by  tfie 
FAA,  and  Appeals 

16.1 1     E\|)tiiition  and  other  nuidifu  atioii  (it 

pr(/f  I'ss. 
16.13    Filing  ijfdmiiments. 
16.15    .Scr\ice  of  dctcuinpnts  nn  tKr  pariirs 

and  the  ajjcncy. 
16.17    Qiir.putntion  of  tiirif 
16.19     Mijtioiis 

Subpart  C — Special  Rules  Applicable  to 
Complaints 

16.21     I'rc-toniplaint  n^solution. 
16  i;3    ("omplaints.  answers,  rrplirs. 
rfbiittals.  and  other  d(K;umf'nts. 


16  25    Dismissals. 

16.27    Incomplete  complaints. 

16.29    Investigations. 

16.31     Initial  dcterminatidns  after 

investigations. 
16.33    Final  decisions  without  hearing. 

Sut>part  D — Special  Rules  Applicable  to 
Proceedings  Initiated  by  the  FAA 

16.101     Basis  for  the  initiation  of  agency 

action. 
16.103     Notice  of  investigation. 
10.105    Failure  to  resolve  informailv. 

Subpart  E— Proposed  Orders  of 
Compliance 

16.109    Orders  terminating  eligibility  for 
grants,  cease  and  desist  orders,  and  other 
compliance  orders. 

Subpart  F — Hearings 

16.201  Notice  and  ordt^r  of  hearing 

16.202  Powers  of  a  hearing  officer. 

16.203  Appearances,  parties,  and  rights  nf 
parties. 

16.207  Intervention  and  other  participation. 

l(i.209  Extension  of  time. 

16.211  Prehearing  conference. 

16.213  Discover\'. 

16.215  Depositions. 

16.217  Witnesses. 

16.219  .Subpoenas. 

16.221  Witness  fees. 

16.223  Evidence. 

16.225  Public  disclosure  of  evidence. 

16.227  Standard  of  proof 

16.229  Burden  of  proof 

16.231  Offer  of  proof 

16.233  Record. 

16.235  Argument  before  the  hearing  officer 

16.237  Waiver  of  procedures. 

Subpart  G — Initial  Decisions,  Orders  and 
Appeals 

16.241     Initial  decisions,  orders,  and 

appeals. 
16.243    Consent  orders. 

Subpart  H— Judicial  Review 

16.247    Judicial  review  of  a  final  decision 
and  order. 

Subpart  I — Ex  Parte  Communications 

16..301     Definitions. 
16.303     Prohibittfd  ex  parte 

communications. 
It). 305     Procedures  for  handling  ex  parte 

communications. 
16.307     Requirement  to  show  caus<'  and 

imposition  of  sanction. 

Subpart  J— Alternate  Procedure  for  Certain 
Complaints  Concerning  Airport  Rates  and 
Charges 

16  401     Availability  of  alternate  complaint 

procedure 
16  403    .^nswcr  and  othcrr  documents 
16.405    .Notice  and  order  fif  investigation 
16  407    Presiding  officer. 
16.409     Parties. 

16.411     Invfistigation  prou^dures 
16  413     Report  of  investigation. 
16.415    Initial  detennination. 
16.417     Eligibility  for  grants  pending  final 
agency  decision. 
Authoritv:  49  I'.S.C.  106(g).  322:  49  l.S.C. 
1110.  nil.  and  1115;  49  I'.S.C.  App.  1349 
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(a)  and  (c).  1354  (u)  and  (( ),  1482  (a),  (b)  and 
(c),  1486,  and  1513  (a)  through  Id)  and  (0;  49 
I'.S.C.  1718(a)and{l)).  17iq.  1723.  172Band 
1727:  49  V.^.C.  App.  2204  (a),  (L).  (<).  (d)  and 
(h).  2210(a).  2211(a).  2215.  2218.  2219.  and 
2222((:1;  50  I'.S.C.  App.  Ib22(-);  49  IL.S.C. 
App.  ltt55((.);49(:FK  1.47. 

Subpart  A — General  Provisions 

§  16.1     Applicability  and  description  of  part 

(a)  General.  The  provisions  of  this 
part  govern  all  proceedings  involving 
Federally-assisted  airports,  whether  the 
proceedings  are  instituted  bv  order  of 
the  FAA  or  hy  filing  with  the  F.AA  of  a 
complaint,  under  the  following 
authorities: 

(1)  Section  .'^0H  of  the  Federal 
Aviation  Ad  of  IQ.'iS,  ns  amended.  49 
I'.S.C.  App.  1349.  prohibiting  the  grant 
ot  exclusive  rights  for  the  use  of  any 
landing  area  or  air  navigation  facilitv  on 
which  Federal  funds  have  been 
exneiKJed. 

(2)  Requirements  of  the  Anti-Head 
Ta.x  Act.  section  1113  (a)  througii  (d)  of 
the  Federal  Aviation  Act.  49  IJ.S.C. 
App.  l.S13(a)-(d). 

(3)  The  assurani;es  contained  in  gnmt- 
in-aid  agreements  issued  under  the 
Federal  Airport  Act  of  1946.  49  II.S.C 
1101  etseq. 

(4)  The  assuranc;es  contained  in  grant- 
in-aid  agreements  issued  under  the 
Airport  and  Airway  Development  .Act  of 
1970.  as  amended,'49  I'.S.C.  1701.  et 
sea. 


(.5)  The  assurances  contained  in  grant- 
in-aid  agreements  issued  under  the 
Airport  and  Airwav  Improvement  Act  of 
1982.  as  amended.'(AAIA)  49  I'.S.C. 
App.  2201  et  .feq.,  specificallv  section 
511(a).  49  U.S.C.  Anp  2210(n). 

(fi)  Section  505(dj  of  the  Airport  and 
Airway  Improvement  Aa  of  1982.  as 
amended.  49  U.S.C.  .App.  2214(d). 

(7)  Obligations  contained  in  property 
deeds  lor  property  transferred  under  to 
section  In  of  the  Federal  .Airport  Act  (49 
U,S.C.  111.'-)),  section  23  of  the  Airport 
and  Airway  Development  Act  (49  II.S.C. 
1 723).  or  .section  516  of  the  Airport  and 
.Airwav  Improvement  Act  (49  U.S.C. 
App.  2215). 

(8)  Obligations  containen  in  property 
deeds  for  property  translerred  under  the 
Surplus  Propertv  .Act  (50  U.S.C. 
1622(g)). 

(b)  Other  agencies.  Where  a  grant 
assurance  concerns  a  statute,  executive 
order,  regulation,  or  other  authority  that 
provides  an  administrative  process  for 
the  investigation  or  adjudication  of 
complaints  by  a  Federal  agenc  y  other 
than  the  FAA,  complaints  shall  use  the 
administrative  proce.ss  established  by 
tho.se  authorities.  Where  a  grant 
assurance  concerns  a  statute,  executive 
order,  regulation,  or  other  authority  that 


enables  a  Federal  agency  other  than  the 
FAA  to  iiivestigate,  adjudicate,  and 
enforce  compliance  under  those 
authorities  on  its  own  initiative,  the 
FAA  inay  defer  to  that  Federal  agency. 

(c)  Other  enforcement.  If  a  complaint 
or  action  initiated  by  the  FAA  involves 
a  violation  of  the  Federal  Aviation  Act 
or  F.AA  regulations,  except  as  .specified 
in  paragraphs  (a)(1)  and  (a)(7)  of  this 
section,  the  FAA  may  take  investigative 
and  enforcement  acti'on  under  14  CFR 
part  13,  "Investigative  and  Enforfeuient 
Procedures." 

(d)  Effective  date:  This  part  applies  to 
a  complaint  filed  with  the  FAA  on  or 
after  leffective  date  of  final  rulel. 

§  16.3    Definitions. 

Terms  defined  in  tin.-  A(,ls  are  use<l  as 
so  defined.  As  used  in  this  part: 

Act  means  a  statute  listed  in  S  16.1  of 
this  part  or  any  regulation.  agn>ement. 
or  document  of  conveyance  is.sued  or 
made  under  that  statute. 

Administrator  means  the 
Administrator  or  his  designee. 

Aff'ncy  attorney  me.nwfi  the  Deputy 
Chief  Counsel;  the  Assistant  Chief 
Coun.sel  and  attorneys  in  the  Airports/ 
Environmental  Law  Division  of  the 
Office  of  the  Chief  Coun.sel;  the 
.Assistant  Chief  Counsel  and  attorneys  in 
an  F.A.A  region  or  center  who  represent 
the  F.AA  during  the  investigation  of  a 
I  omplaint  oral  a  hearing  on  a 
complaint,  and  who  prosecute  on  behalf 
of  the  F-AA,  as  appropriate.  An  agency 
attorney  shall  not  include  the  Chief 
Counsel,  the  Assistant  Chief  Coun.sel  for 
Litigation,  or  any  attornev  on  the  staff  of 
the  Assistant  Chief  Counsel  for 
Litigation  who  advises  the  FAA 
decisionmaker  regarding  an  initial 
decision  of  the  hearing  ol'ficer  or  any 
appeal  to  the  decisionmaker  or  who  is 
supervised  in  that  action  by  a  person 
who  provides  su(  h  advice  in  an  action 
covered  by  this  part. 

Assistant  Administrator  munns  the 
Assistant  Administrator  for  Airport.s. 

Complainant  means  the  person 
submitting  a  complaint. 

Complaint  means  a  written  doc:ument 
meeting  the  requirements  of  this  part 
filed  with  the  F.AA  by  a  person  directlv 
and  substantially  affe(.led  by  anything 
allegedly  done  or  omitted  to  be  done  by 
any  person  in  contravention  of  any 
provision  of  any  Act,  as  defined  in  this 
section,  as  to  matters  within  the 
jurisdiction  of  the  Administrator. 
FAA  decisionmaker  means  the 
Administrator  of  the  FAA  or  any  person 
to  whom  the  Administrator  has 
delegated  the  authority  to  i.ssue  a  final 
decision  and  order  of  the  Administrator 
on  appeal  from  the  initial  decision  of  a 
hearing  officer. 


File  means  to  submit  written 
docimients  to  the  FAA  for  inclusion  m 
the  Enforcement  Do<;ket  or  to  a  hearina 
officer  or  presiding  officer  as 
appropriate. 

Final  decision  and  order  means  a  final 
agency  detision  on  the  disposition  of  a 
(  omplaint  or  on  a  respondent  s 
compliance  with  any  Act.  as  defined  in 
this  section,  and  directs  apprtjprinte 
action.  .A  final  decision  and  order  that 
finds  noncompliance  may  direct  any 
sanction  authorized  hy  appli«;able  laws. 

Hearing  officer  means  an  attornev 
designated  by  the  FAA  in  a  hearing 
order  to  ser\  e  as  a  hearing  officer  in  a 
hearing  under  this  part.  The  fullowing 
are  not  designated  as  hearing  olfic  ers: 
the  Chief  Counsel  and  Deputv  Chief 
CoiHisel;  the  .Assistant  Chief  Cotmsei 
and  attorne\s  in  the  F.A.A  region  or 
center  in  which  the  noncompii.uu.e  has 
aliegedlv  occurred  or  is  0(  furring:  and 
the  Assistant  Chief  Counsel  and 
attorneys  in  the  .Airports  and 
Environmental  Law  Division  of  l!;e  FAA 
Offi(  e  of  the  Chief  Counsel. 

initial  decision  means  a  decision 
made  by  the  hearing  officer  in  a  he.iring 
under  .subpart  F  of  this  jKirt. 

Initial  determination  means  a  >u>t\- 
final  agency  detision  following  an 
inve.stigation.  including  an  investigation 
by  investigative  hearing  luuier  sultpart  i 
of  this  part. 

.\1iiii  means  U.S.  first  (lass  mail;  l.'.S. 
certified  mail:  and  U.S.  Expre.ss  mail. 

^Noncompliance  means  anything  done 
or  omitted  to  be  done  by  anv  perscm  in 
contravention  of  any  provision  of  anv 
Act.  as  defined  in  this  .section,  as  In 
matters  within  the  jurisdiction  nl  the 
Administrator. 

Party  means  the  complainant(s)  and 
the  respondent(s)  named  in  the 
complaint  and.  when  an  initial 
determination  providing  an  opportuuiTv 
for  hearing  is  issued  under  t)  16.31  and 
subpart  E  of  this  part,  the  agency. 

Person  means  an  individual. 
|)rofe.ssional  or  other  association, 
business  or  other  private  organization, 
including  a  sole  proprietorship, 
partnership,  or  corporation,  ot  a  .State  nr 
any  agency  of  a  State,  such  as  a 
municipality  or  other  politiuil 
subdivision  of  a  State,  a  fax-supp«rto«l 
organization,  or  an  Indian  tribe  or 
pueblo. 

Personal  deliver}-  means  hand 
delivery  or  overnight  express  d<'li\er\ 
ser\'ice. 

Prtfsidinfi  officer  meanf,  a  person 
designated  by  the  Assistant 
Administrator  to  preside  over  the 
investigation  provided  in  subpart )  of 
this  part,  who  is  neither  an  agency 
attorney  as  defined  in  this  section  or  a 
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p(;r«ion  otherwise  engaged 
investigation  of  airport  co 

Hcspondent  means  any 
in  a  complaint  as  a  person 
for  things  done  or  omitted 
contravention  of  any  prov 
Act  as  to  matters  within  t 
of  the  Administrator. 

Sponsor  means: 

(1)  Any  public  agency  \\ 
individually  or  jointly  wit 
other  public  agencies,  has 
Federal  financial  assistanc 
development  or  planning  i 
Federal  Airport  Act.  Ai 
Development  Act  or  Air 
Improvement  Act. 

(2)  Any  private  owner  o 
airport  who  has  received 
assistance  from  the  FAA 
airport:  and 

(:{)  Any  person  to  whom 
government  has  conveyed 
airport  purposes  under  sec 
the  Surplus  Property  Act 
amended 


rpart 


po1 


lich.  either 
one  or  more 

•eceived 

i  for  airport 

nder the 
and  Airway 
and  Ainvav 


f  na 


f{r 


the  Federal 
jroperty  for 
ion  13(g)  of 
1944. as 
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§  16.5    Separation  of  functio  i 

(ai  Proceedings  under  th 
including  hearings  under  s 
this  part,  will  be  prosecu 
agency  attorney. 

(b)  Alter  issuance  of  an  i 
detHmiination  in  which  th 
provides  the  opportunity  f( 
an  agency  employee  engag 
performance  of  investigativ 
prosecutorial  functions  in 
under  this  part  will  not,  in 
a  factually  related  case,  pai 
give  advice  in  an  initial  d 
hearing  officer,  a  final  deci 
Administrator  or  designee 
appeal,  or  final  decision  b\ 
decisionmaker,  and  will  n 
counsel  or  as  witness  in  th 
proceedings,  engage  in  anv 
communication  regarding 
related  case  with  the  hearir 
Adnunistrator  on  written  a 
FA.\  decisionmaker,  or  age 
employees  advising  thosi 
that  (.anacity. 

((.)  Trie  Chief  Counsel,  th 
Chief  Counsel  for  Litigatioi 
attornev  on  the  staff  of  the 
Chief  Counsel  for  Liligatior 
FA.A  decisioinnaker  regard 
decision,  an  appeal,  or  a  fii 
regarding  any  case  brought 
part 
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Subpart  B — General  Rules  Applicable 
to  Complaints,  Proceedinc  s  Initiated 
by  the  FAA,  and  Appeals 


§  1 6. 1 1     Expedition  and  other 
of  process. 

l.iider  the  authoritv  nt  4'i 
n">4(a)aiicl  221H(a),  the  A 
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in  the  Administrator  may  conduct 

ipliance.  investigations,  issue  orders,  and  take 

)erson  named      such  other  actions  as  are  necessary  to 
responsible        fulfill  the  purposes  of  this  part, 
to  be  done  in      including  the  extension  of  anv  time 
'pn  of  any         period  prescribed  where  necessary  or 
jurisdiction      appropriate  for  a  fair  and  complete 
hearing  of  matters  before  the  agency. 
Notwithstanding  any  other  provision  of 
this  part,  upon  finding  that 
cin:umstances  require  expedited 
handling  of  a  particular  case  or 
controversy,  the  Assistant  Administrator 
may  issue  an  order  directing  anv  of  the 
following  prior  to  the  issuance  of  an 
initial  determination: 

(a)  Shortening  the  time  period  for  anv 
action  under  this  part  consistent  with 
due  pro<:ess; 

(b)  If  other  adequate  opportunitv  to 
respond  to  pleadings  is  available, 
eliminating  the  reply,  rebuttal,  or  other 
actions  prescribed  by  this  part; 

(c)  Authorizing  a  presiding  officer  to 
adopt  expedited  procedures: 

(cl)  Designating  alternative  methods  of 
ser\'ice:  or 

(e)  Directing  such  other  measures  as 
may  be  required. 

§  16.13    Filing  of  documents. 

Except  as  otherwise  provided  in  this 
part,  documents  shall  be  filed  with  the 
FA.\  during  a  proceeding  under  this 
part  as  follows: 

(a)  Filino  nddrfss.  Documents  to  be 
filed  with  the  FAA  .shall  be  filed  with 
the  Office  of  the  Chief  Counsel. 
Attention:  F.-\A  Enforcement  Docket 
(AGC-10).  Federal  Aviation 
Administration.  800  Independence 
Ave..  SW..  Washington,  DC  20.591. 
Documents  to  be  filed  with  a  hearing 
officer  shall  be  filed  at  the  address 
stated  in  the  hearing  order.  Documents 
to  be  filed  with  a  presiding  officer  shall 
be  filed  at  the  address  stated  in  the  . 
notice  ot  investigation. 

(b)  Dntt'  and  method  of  filing.  Filing 
of  any  document  shall  be  by  personal 
delivery  or  mail  as  defined  in  this  part. 
or  by  facsi.'niie  (when  confirmed  bv 
filing  (in  the  same  date  bv  one  of  the 
foregoing  methods).  Unless  the  date  is- 
shown  to  be  inaccurate  documents  to  be 
filed  with  the  FA.^  shall  be  detinied  to 
be  filed  on  the  date  of  personal  delivery. 
on  the  mailing  date  shown  on  the 
certificate  of  service,  on  the  datt;  shown 
on  the  po.stmark  if  there  is  no  certificate 
of  service,  on  the  send  date  shown  on 
the  facsimile  (provided  filing  has  been 
confirmed  through  one  of  the  foregoing 
methods),  or  on  the  mailing  date  shown 
by  other  evidence  if  there  is  no 
certificate  of  service  and  no  postmark. 

(c)  SunibtT  of  copifs.  Unless 
otherwise  sijecified.  an  exiscuted 
original  and  three  copies  of  each 
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document  shall  be  filed  with  the.FAA 
Enforcement  Docket.  Copies  need  not  be 
signed,  but  the  name  of  the  persons 
signing  the  original  shall  be  shown.  If  a 
hearing  order  or  notice  and  order  of 
investigation  has  been  issued  in  the  case 
one  of  the  three  .copies  shall  be  filed 
with  the  hearing  officer  or  presiding 
officer.  If  filing  by  facsimile,  the 
facsimile  copy  does  not  constitute  one 
of  the  copies  required  under  this 
.section. 

(d)  Fonn.  Documents  filed  with  the 
FAA  shall  be  typewritten  or  legiblv 
printed.  In  the  case  of  docketed 
proceedings,  the  do<;ument  shall 
include  the  docket  number  of  the 
proceeding  on  the  front  page. 

(e)  Signing  of  documents  and  other 
papers.  The  original  of  every  document 
filed  shall  be  signed  by  the  person  filing 
it  or  the  person's  duly  authorized 
representative.  The  signature  shall  serve 
as  a  certification  that  the  signer  has  read 
the  document  and.  based  on  reasonable 
inquiry  and  to  the  be.st  of  the  signer's 
knowledge,  information,  and  belief,  the 
document  is — 

(1)  Consistent  with  this  part: 

(2)  Warranted  by  existing  law  or  that 
a  good  faith  argument  exists  for 
extension,  modification,  or  reversal  of 
existing  law;  and 

(3)  Not  interposed  for  anv  improper 
purpo.se.  such  as  to  harass  or  to  cause 
unnecessary  delay  or  needle.ss  increase 
in  the  cost  of  the  administrative  process. 

(0  Designation  of  person  to  receive 
senice.  The  initial  document  filed  shall 
stale  on  the  first  page  the  name,  post 
office  address,  telephone  number,  and 
facsimile  number,  if  any.  of  the 
per.son(s)  to  be  served  with  documents 
in  the  proceeding.  If  any  of  the.se  items 
change  during  the  proceeding,  the 
person  shall  promptly  file  notice  of  the 
change  with  the  FA.^  Enforcement 
Docket  and  the  hearing  officer  and  shall 
serve  the  notice  on  all  parties. 

(g)  Docket  nnmhers.  Each  suliinission 
identified  as  a  complaint  under  this  part 
by  the  submitting  person  will  be 
assigned  a  docket  number. 

§16.15    Service  of  documents  on  the 
parties  and  the  agency. 

Except  as  otherwise  provided  in  (his 
part,  documents  shall  lie  served  as 
follows: 

(a)  Who  must  he  sened.  Copies  of  all 
documents  filed  with  the  FAA 
Enforcement  Docket  shall  be  served  by 
the  persons  filing  them  on  all  parties  io 
the  proceeding.  A  certificate  of  service 
shall  accompany  all  documents  when 
they  are  tendered  for  filing  and  shall 
certify  concurrent  .service  on  the  FA.-\ 
and  all  parties.  Certificates  of  service 
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shall  be  in  suh.stanljally  the  following 
form: 

1  herchy  (.i-rtify  that  I  have  this  &.\\  .scrviul 
Ihn  forcsoing  Inanicof  dcKJumpnlj  on  thn 
,    following  persons  at  thu  following  addn^sscs 
and  facsimile  numbers  (if  j.lso  servcul  by 
facsimile)  by  jspwify  method  of  ser\i(:i'|: 
(list  persons,  addresses,  facsimile  niimbersj 
D.;!i'd  this day  of .  I'j 

Isignatiia'l,  for  lpart\  1 

(I))  Method  ofsunicf.  Kxcept  as 
otherwise  agreed  by  the  parties  and  the 
hearinj^  officer,  the  method  of  service  is 
the  same  as  set  forth  in  t?  Ifi.l3(b)  for 
filing  docimienls. 

(c)  Whpre  sen  ice  shall  he  inacle. 
Service  shall  be  made  to  the  persons 
identified  in  accordance  with  t;  IB. 1.1(f). 
If  no  such  person  has  been  designated. 
servi(  e  .shall  be  made  on  the  party. 

(d)  Presumption  of  sen-ice.  There 
shall  be  a  presimiption  of  lawful 
servi(« — 

(1 )  When  acknowledgment  of  receipt 
is  by  a  person  who  customarily  or  in  the 
ordinary  course  of  business  receives 
mail  at  the  address  of  the  party  or  of  the 
person  designated  under  §  16.13(f). 

(2)  When  a  properly  addressed 
envelope,  .sent  to  the  most  current 
address  submitted  under  §  lfi.l3(0,  has 
been  returned  as  undeliverable. 
unclaimed,  or  refused. 

(e)  Date  ofsen'ice.  The  date  of  ser\'ice 
shall  be  determined  in  the  same  manner 
as  the  filing  date  under  §  16.13(b). 

§16.17    Computation  of  time. 

This  section  applies  to  any  period  of 
time  prescribed  or  allowed  by  this  par^, 
by  notice  or  order  of  the  hearing  officer 
or  presiding  officer,  or  by  an  applicable 
statute. 

(a)  The  date  of  an  act,  event,  or 
def.Tull.  aftur  which  adesignated  lime 
period  begins  to  run,  is  not  included  in 
a  computation  of  time  under  this  part. 

(b)  The  last  day  of  a  time  periorT is 
included  in  a  computation  of  time 
unless  it  is  a  Saturday.  Sunday,  or  legal 
holiday  for  the  FAA.'in  which  case,  the 
time  period  runs  until  the  end  of  the 
next  day  that  is  not  a  Saturday.  Sunday, 
or  legal  holiday. 

(c)  Whenever  a  party  has  the  right  or 
is  required  to  do  some  act  within  a 
prescribed  period  after  service  of  a 
document  upon  the  party,  and  the 
document  is  served  on  the  party  by 
mail.  5  days  shall  be  added  to  the 
prescribed  period. 

§16.19    Motions. 

(a)  Geneml.  An  application  for  an 
order  or  ruling  not  otherwise 
specifiuilly  provided  for  in  this  part 
shall  be  by  motion.  Unle.ss  otiierwise 
ordered  by  the  agency,  the  filing  of  a 


motion  will  not  stay  the  date  that  any 
action  is  permitted  or  required  by  this 
part. 

(b)  Form  and  contents.  Unless  made 
during  a  hearing,  motions  shall  be  made 
in  writing,  shall  state  with  particularity 
the  relief  sought  and  the  grounds  for  the 
relief  .sought,  and  shall  be  accompanied 
by  affidavits  or  other  evidenc-e  relied 
upon.  Motions  introduced  during 
hearings  may  be  made  orally  on  the 
record,  unless  the  hearing  officer  or 
presiding  officer  directs  otherwi.se. 

(c)  Answers  to  motions.  Except  as 
otherwise  provided  in  this  part,  or 
except  when  a  motion  is  made  during  a 
hearing,  any  party  may  file  an  answer  in 
support  of  or  in  opposition  to  a  motion, 
accompanied  by  affidavits  or  other 
evidence  relied  upon,  provided  that  the 
answer  to  the  motion  is  filed  within  10 
days  after  the  motion  has  been  served 
upon  the  person  answering,  or  any  other 
period  set  by  the  hearing  officer.  Where 
a  motion  is  made  during  a  hearing,  the 
answer  and  the  ruling  thereon  may  be 
made  at  the  hearing,  or  orally  or  in 
writing  within  the  time  set  by  the 
hearing  officer  or  presiding  officer. 

Subpart  C — Special  Rules  Applicable 
to  Complaints 

§  16.21     Pre-complaint  resolution. 

(a)  Prior  to  filing  a  complaint  luider 
this  part,  a  person  directly  and 
substantially  affected  by  the  alleged 
noncompliance  shall  initiate  and  engage 
in  gond  faith  efforts  to  resolve  the 
disputed  matter  informally  with  those 
individuals  or  entities  believed 
responsible  for  the  noncompliance. 
These  efforts  at  informal  resolution  may 
include,  without  limitation,  at  the 
parties'  expense,  mediation,  arbitration, 
use  of  a  di.spute  resolution  board. 

(h)  A  complaint  under  this  part  will 
not  be  considered  unless  the  person  or 
authorized  representative  filing  the 
complaint  certifies  that  he  or  she  has 
engaged  in  substantial  and  reasonable 
good  faith  efforts  to  resolve  the  disputed 
matter  informally  prior  to  filing  the 
complaint  and  that  there  appears  no 
reasonable  pro.spect  for  timely 
resolution  of  the  dispute.  This 
certification  shall  include  a  brief 
de.scription  of  the  party's  efforts  to 
obtain  informal  resolution  but  shall  not 
include  information  on  monetary'  or 
other  settlement  offers  made  but  not 
agreed  upon  in  writing  by  all  parties. 

§  16.23    Complaints,  answers,  replies, 
rebuttals,  and  other  documents. 

(a)  A  person  directly  and  substantially 
affected  by  any  alleged  noncomplian<.-e' 
may  file  a  complaint  with  the 
Administrator. 


(b)  Complaints  filed  under  this  part 
shall— 

(1)  State  the  name  and  address  of  each 
person  who  is  the  subje*  t  of  the 
c:omplaint  and.  with  respect  to  eac  h 
person,  the  specific  provisions  of  ea«  h 
Act  that  the  complainant  believes  was 
violated; 

[2]  Be  serve<l,  in  accordance  with 
*5 16.15  of  this  part,  along  with  all 
docurfients  then  available  in  the 
exercise  of  reasonable  diligence,  offered 
in  support  of  the  complaint,  upon  all 
persons  named  in  the  complaint  as 
persons  responsible  for  the  alleged 
actionls)  or  omission(s)  upon  whic  h  the 
complaint  is  based; 

(3)  Provide  a  concise  but  complete 
.statement  of  the  facts  relied  upon  to 
substantiate  each  allegation; 

(4)  Describe  how  the  t:omplainant  was 
directly  and  substantially  affe<,1ed  by 
the  things  done  or  omitted  to  be  done 
by  the  respondents;  and 

[5]  Comply  with  any  additional  or 
special  requirements  of  subpart  I  of  this 
part,  if  the  complaint  is  brought  imder 
subpart  I  of  this  part. 

(c)  Unless  the  complaint  is  dismissed 
pursuant  to  ^  16.25  or  tj  16.27.  the  FAA 
notifies  the  complainant  and 
respondents  in  writing  within  20  davs 
after  the  date  the  FAA  receives  the 
complaint  that  the  complaint  has  bifu 
docketed  and  that  respondents -are 
required  to  file  an  answer  within  20 

days  of  the  date  of  .service  of  the 
notification. 

(d)  The  respondent  shall  file  an 
answer  within  20  days  of  the  date  of 
service  of  the  FAA  notification. 

(e)  The  complainant  may  file  a  reply 
within  15  days  of  the  date  of  .servic.p  of 
the  answer. 

(f)  The  respondent  may  file  a  rebuttal 
within  15  days  of  the  date  of  service  of 
the  complainant's  rebuttal. 

(g)  The  answer,  reply,  and  rebuttal 
shall,  like  the  complaint,  be 
accompanied  by  supporting 
documentation  upon  which  the  parties 
rely. 

(h)  The  answer  shall  deny  or  admit 
the  allegations  made  in  the  complaint  or 
state  that  the  person  filing  the  document 
is  without  sufficient  know  ledge  or 
information  to  admit  or  deny  any 
allegation,  and  shall  as.sert  any 
affirmative  defense. 

(i)  The  answer,  reply,  and  rebuttal 
shall  each  contain  a  concise  but 
complete  statement  of  the  facts  relied 
upon  to  substantiate  the  answers, 
adrriissions,  denials,  or  averments  made. 

(j)  The  respondent's  answer  may 
include  a  motion  to  dismiss  the 
complaint,  or  any  portion  thereof,  with 
a  supporting  memorandum  of  points 
and  authoritit-i.  If  a  motion  to  dismiss 


19890 


Federal  Register  /  Vol.  59.  No.  110  /  Thursday.  June  9.  1994  /  Proposed  Rules 


lav 


IS  filed,  the  complainant  m 
part  of  its  rebuttal  notvvithstfend 
10-dav  time  limit  for  answ 
in  §  16.19(c). 


i-e  s 


§16.25    Dismissals. 

Within  20  days  after  the 
complaint,  the  Assistant  Ad 
uill  dismiss  a  complaint,  or 
made  in  a  complaint,  with 
it:  Appears  on  its  face  to  be 
jurisdiction  of  the  Administ 
the  Acts  listed  in  §  16.1:  or 
does  not  state  a  claim  that 
investigation  or  further  acti 
FAA.  The  FAA  will  advise 
who  filed  the  complaint  or 
duly  authorized  representat 
person(s)  named  in  the  com 
reasons  for  the  dismissal. 
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§16.27    Incomplete  complalntfc. 

If  a  complaint  is  not  dismi 
pursuant  to  §  16.25.  but  is 
to  one  or  more  of  the  requi 
forth  in  §16.21  or  §  16.23(b) 
Assistant  Administrator  wil 
complaint  within  20  days 
it.  Dismissal  will  be  without 
to  the  refiling  of  the  complai 
amendment  to  correct  the 
The  FAA  shall  advise  the 
filed  the  complaint  or  the 
authorized  representative  a 
person(s)  named  in  the  com 
reasons  for  the  dismissal. 
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§16.29    Investigations. 

(a)  If.  based  on  the  pleadi 
appears  to  be  a  reasonable  b 
further  investigation,  the 
investigates  the  subject  matt 
complaint. 

(b)  The  investigation  may 
or  more  of  the  following,  at 
discretion  of  the  FAA: 

(1)  A  review  of  the  written 
submissions  or  pleadings  of 
as  supplemented  by  any  infi 
investigation  the  FAA 
necessary  and  by  additional 
furnished  by  the  parties  at 
In  rendering  its  initial  det 
the  FAA  may  rely  entirely  or 
complaint  and  the  responsiv 
provided  under  this  subpart 
party  shall  file  documents 
considers  sufficient  to  preseijt 
relevant  facts  and  argument 
for  the  FAA  to  determine  w 
sponsor  is  in  compliance. 

(2)  Obtaining  additiona 
documentary  evidence  by  u 
agency's  authority  to  compel 
of  such  evidence  under  Sect 
the  Federal  Aviation  Act  and 
.")lfl  of  the  Airport  and  Airw.i 
Improvement  Act.  The  Adm 
sfatutor\'  authority  to  issue 


tern 


that 


respond  as    process  has  been  delegated  to  the  Chief 
ing  the       Counsel,  the  Deputy  Chief  Counsel,  the 

to  motions    Assistant  Chief  Counsel  for  Airports  and 
Environmental  Law.  and  each  Assistant 
Chief  Counsel  for  a  region  or  center. 
(3)  Conducting,  or  requiring  that  a 
sponsor  conduct,  an  audit  of  airport 
financial  records  and  transactions,  as 
provided  in  49  U.S.C.  2210(a)(ll)  and 
2217. 
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§16.31    Initial  detemilnations  after 
investigations. 

(a)  After  consideration  of  the 
pleadings  and  other  information 
obtained  by  the  FAA  after  investigation, 
the  Assistant  Administrator  will  render 
an  initial  determination  and  provide  it 
to  each  party  by  certified  mail  within 
120  days  of  the  date  the  last  pleading 
specified  in  §  16.23  was  due.  The  time 
for  issuing  an  initial  determination  may 
be  extended  for  a  period  of  up  to  60 
days  upon  a  written  determination  by 
the  Assistant  Administrator  that: 

(1)  The  additional  time  is  necessary 
for  investigation  and  analysis  of  the 
matters  in  the  complaint;  or 

(2)  The  investigation  has  been  delayed 
by  actions  of  a  complainant. 

(b)  The  initial  determination  will  set 
forth  a  concise  explanation  of  the 
factual  and  legal  basis  for  the  Assistant 
Administrator's  determination  on  each 
claim  made  by  the  complainant. 

(c)  A  party  adversely  affected  by  the 
initial  determination  may  appeal  the 
initial  determination  to  the 
Administrator  as  provided  in  §  16.33. 

(d)  If  the  initial  determination  finds 
the  respondent  in  noncompliance  and 
proposes  the  issuance  of  a  compliance 
order,  the  initial  determination  will 
include  notice  of  opportunity  for  a 
hearing  under  subpart  F  of  this  part.  The 
respondent  may  elect  or  waive  a  hearing 
as  provided  in  subpart  E  of  this  part. 

§  16.33    Final  decisions  without  hearing. 

(a)  The  Administrator  will  issue  a 
final  decision  on  appeal  from  an  initial 
determination,  without  a  hearing, 
where — 

(1)  The  complaint  is  dismissed  after 
investigation: 

(2)  A  hearing  is  not  required  by 
statute  and  is  not  otherwise  made 
available  by  the  FAA;  or 

(3)  The  F.^A  provides  opportunity  for 
a  hearing  to  the  respondent  and  the 
respondent  waives  the  opportunity  for  a 
hearing  as  provided  in  subpart  E  of  this 
part. 

(b)  In  the  cases  described  in  paragraph 
(a)  of  this  section  a  party  adversely 
affected  by  the  initial  determination 
may  file  an  appeal  with  the 
Administrator  within  30  days  after  the 

listrator's       date  of  sen,ice  of  the  initial 
compulsory       determination. 
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(c)  A  reply  to  an  appeal  may  be  filed 
with  the  Administrator  within  20  days 
after  the  date  of  service  of  the  appeal 

(d)  The  Administrator  will  issue  a 
final  decision  and  order  within  30  days 
after  the  due  date  of  the  reply.    . 

(e)  If  no  appeal  is  filed  within  the 
time  period  specified  in  paragraph  (b)  of 
this  section,  the  initial  determination 
becomes  the  final  decision  and  order  of 
the  FAA  without  further  action.  An 
initial  determination  that  becomes  final 
because  there  is  no  administrative 
appeal  is  not  judicially  reviewable. 

Subpart  0— Special  Rules  Applicable 
to  Proceedings  Initiated  by  the  FAA 

§  16.101     Basis  for  the  initiation  of  agency 
action. 

The  FAA  may  initiate  its  own 
investigation  of  any  matter  within  the 
applicability  of  this  part  without  having 
received  a  complaint.  The  investigation 
may  include,  without  limitation,  any  of 
the  actions  described  in  §  16.29(b). 

§  1 6. 1 03    Notice  of  investigation. 

Following  the  initiation  of  an 
investigation  under  §  16.101  of  this  part, 
the  FAA  sends  a  notice  to  the  person(s) 
subject  to  investigation.  The  notice  will 
set  forth  the  areas  of  the  agency's 
concern  and  the  reasons  therefor; 
request  a  response  to  the  notice  within 
30  days  of  the  date  of  service;  and 
inform  the  respondent  that  the  FAA 
will,  in  its  discretion,  invite  good  faith 
efforts  to  resolve  the  matter. 

§  16.105    Failure  to  resolve  Informally. 

If  the  matters  addres-sed  in  the  FAA 
notices  are  not  resolved  informally,  the 
FAA  may  issue  an  initial  determination 
under  §16.31. 

Subpart  E — Proposed  Orders  of 
Compliance 

§  16.109  Orders  terminating  eligibility  for 
grants,  cease  and  desist  orders,  and  other 
compliance  orders. 

This  section  applies  to  initial 
determinations  issued  under  §  lfi.31 
that  provide  the  opportunity  for  a 
hearing. 

(a)  The  agency  will  provide  the 
opportunity  for  a  hearing  if.  in  the 
initial  determination,  the  agency 
proposes  to  issue  an  order  terminating 
eligibility  for  grants,  an  order 
suspending  the  payment  of  grant  hinds, 
a  cease  and  desist  order,  an  order 
directing  the  refund  of  fees  unlawfully 
collected,  or  any  other  compliance  order 
issued  by  the  Administrator  to  carry  out 
the  provisions  of  the  Acts.  In  cases  in 
which  a  hearing  is  not  required  by 
statute,  the  FAA  may  provide 
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opportunity  fore  hearini.;  at  its 
discretion. 

(b)  In  a  case  in  which  the  agency 
provides  the  opportunity  for  a  hearing, 
the  initial  determination  issued  under 
§  16.31  will  include  a  statement  of  the 
availability  of  a  hearing  under  subpart  F 
of  this  part. 

(c)  Within  30  days  after  ser\  ice  of  an 
initial  determination  under  §  16.31  and 
paragraph  (b)  of  this  section,  a  person 
subject  to  the  proposed  compliance 
order  may — 

(1)  Request  a  hearing  under  subpart  F 
of  this  part; 

(2)  Waive  hearing  and  appeal  the 
notice  in  writing  to  the  .■\dministrntor. 
as  provided  in  §  16.33; 

(3)  File,  jointly  with  the  complainant, 
a  motion  to  withdraw  the  complaint  and 
to  dismiss  the  proposed  compliance 
action;  or 

(4)  Submit,  jointly  with  the  agency 
attorney,  a  proposed  consent  order 
under  §  16.243(e). 

(d)  If  the  respondent  fails  to  request 
a  hearing  or  to  file  an  appeal  in  writing 
within  the  time  periods  provided  in 
paragraph  (c)  of  this  section,  the  initial 
determination  becomes  final. 

Subpart  F— Hearings 

§16.201    Notice  and  order  of  hearing, 
(a)  If  a  respondent  is  provided  the 
opportunity  for  hearing  in  an  initial 
determination  and  does  not  waive 
hearing,  the  Deputy  Chief  Counsel 
within  10  days  after  the  respondent 
elects  a  hearing  will  issue  and  serve  on 
the  respondent  a  hearing  order.  The 
hearing  order  will  set  forth: 

(1)  The  allegations  in  the  complaint, 
and  the  chronology  and  results  of  the 
investigation  preliminary  to  the  hearing: 

(2)  The  relevant  .statutor>'.  judicial, 
regulatory,  and  other  authorities; 

(3)  The  issues  to  be  decided; 

(4)  Such  rules  of  procedure  as  may  be 
necessary  to  supplement  the  provisions 
of  this  part; 

If})  The  name  and  address  of  the 
person  designated  as  hearing  officer, 
and  the  assignment  of  authority  to  the 
hearing  officer  to  conduct  the  hearing  in 
accordance  with  the  procedures  set 
forth  in  this  part; 

(6)  The  date  by  which  the  hearing 
officer  is  directed  to  issue  an  initial 
decision. 

(b)  Where  there  are  no  genuine  issues 
of  material  fact  requiring  oral 
examination  of  witnesses,  the  hearing 
order  may  contain  a  direction  to  the 
hearing  officer  to  conduct  a  hearing  by 
submission  of  briefs  and  oral  argument 
without  the  presentation  of  testimony  or 
other  evidence. 


§  1 6.202    Powers  of  a  hearing  officer. 

In  accordance  with  the  rules  of  this 
subpart,  a  hearing  officer  may: 

(a)  Give  notice  of,  and  hold, 
prehearing  conferences  and  hearings: 

(b)  Administer  oaths  and  affirmations; 

(c)  Issue  subpoenas  authorized  by  law 
and  issue  notices  of  deposition 
requested  by  the  parties; 

(d)  Rule  on  offers  of  proof; 

(e)  Receive  relevant  and  material 
evidence; 

{fj  Regulate  the  course  of  the  hearing 
in  accordance  with  the  rules  of  this  part 
to  avoid  unnecessary  and  duplicative 
proceedings  in  the  intere.st  of  prompt 
and  fair  resolution  of  the  ninlters  at 
issue; 

(g)  Hold  conferences  to  settle  or  to 
simplify  the  issues  by  consent  of  the 
parties; 

(h)  Dispose  of  procedural  motions  and 
requests; 

(i)  Examine  witnesses:  and 

(j)  Make  findings  of  fact  and 
conclusions  of  law.  and  issue  an  initial 
decision. 

§  16.203    Appearances,  parties,  and  rights 
of  parties. 

(a)  Appeamnrtis.  Any  party  may 
appear  and  be  heard  in  person. 

(1)  Any  party  may  be  accompanied, 
represented,  or  advised  by  an  attorney 
licensed  by  a  state,  the  District  ol 
Columbia,  or  a  territory  of  the  United 
States  to  practice  law  or  appear  before 
the  courts  of  that  .state  or  territory. 

(2)  An  attorney  who  represents  a  party 
shall  file  a  notice  of  appearance  in 
accordance  with  §  16.1.5(0. 

(b)  Parties  and  agpnry  partiripntinn 

(1)  The  parties  to  the  hearing  are  the 
respondent(s)  named  in  the  hearing 
order,  and  the  agency. 

(2)  Unless  otherwi.se  specified  in  the 
hearing  order,  the  agency  attorney  will 
serve  as  prosecutor  for  the  agency  from 
the  date  of  issuance  of  the  initial 
determination  providing  an  opportunity 
forbearing. 

(3)  As  appropriate  to  the  issues  raised 
in  a  particular  case,  offices  and  services 
of  the  FAA  and  the  Office  of  the 
Secretary  may  assist  the  FAA  attorney 
<;onsistent  with  the  provisions  of  §  16.5. 

§  16.207    Intervention  and  other 
participation. 

(a)  A  person  may  submit  a  motion  for 
leave  to  intervene  as  a  party.  Except  for 
good  cause  shown,  a  motion  for  leave  to 
intervene  shall  be  submitted  not  later 
than  10  days  after  the  notice  of  hearing 
and  hearing  order. 

(b)  If  the  hearing  officer  finds  that 
intervention  will  not  unduly  broaden 
the  issues  or  delay  the  proceedings  and, 
if  the  person  has  a  property  or  financial 


interest  that  may  not  be  addressed 
adequately  by  the  parties,  the  hearing 
officer  may  grant  a  motion  for  leave  to 
intervene.  The  hearing  officer  may 
determine  the  extent  to  which  an' 
intervenor  may  participate  in  the 
proceedings. 

(c)  Other  persons  may  petition  the 
hearing  officer  for  leave  to  participate  in 
the  hearing.  Participation  is  limited  to 
the  filing  of  post-hearing  briefs  and 
reply  to  the  hearing  officer  and  the 
decisionmaker.  Such  briefs  shall  be  filed 
and  served  on  all  parties  in  the  same 
manner  as  the  parties'  post  hearing 
briefs  are  filed. 

(d)  Participation  under  this  section  is 
at  the  discretion  of  the  FAA,  and  no 
decision  permitting  participation  shall 
be  deemed  to  constitute  an  expression 
by  the  FAA  that  the  participant  has  sut :h 
a  .substantial  interest  in  the  proceeding 
as  would  entitle  it  to  judicial  review  of 
such  decision. 

§  1 6.209    Extension  of  time. 

(a)  Extension  by  oral  agreement.  The 
parties  may  agree  to  extend  for  a 
reasonable  period  the  time  for  filing  a 
document  under  this  part.  If  the  parties 
agree,  the  hearing  officer  shall  grant  one 
extension  of  time  to  each  party.  The 
party  seeking  the  extension  of  time  shall 
submit  a  draft  order  to  the  hearing 
officer  to  be  signed  by  the  hearing 
officer  and  filed  with  the  hearing 
docket.  The  hearing  officer  may  grant 
additional  oral  requests  for  an  extension 
of  time  where  the  parties  agree  to  the 
extension. 

(b)  Extension  by  motion.  A  party  shall 
file  a  written  motion  for  an  extension  ol 
time  with  the  hearing  officer  not  later 
than  7  days  before  the  document  is  due 
unless  good  cause  for  the  late  filing  is 
shown.  A  party  filing  a  written  motion 
for  an  extension  of  time  shall  serve  a 
copy  of  the  motion  on  each  party. 

(c)  Failure  to  rule.  If  the  hearing 
officer  fails  to  rule  on  a  written  motion 
for  an  extension  of  time  by  the  date  the 
document  was  due,  the  motion  for  an 
extension  of  time  is  deemed  denied. 

(d)  Efferi  on  time  limits.  If  the  hearing 
officer  grants  an  extension  of  lime  as  a 
result  of  oral  agreement  by  the  parties  as 
specified  in  paragraph  (a)  of  this  se«.tion 
or.  if  the  hearing  officer  grants  an 
extension  oftimeasa  result  of  the 
sponsor's  failure  to  adhere.to  the 
hearing  s<:hedule,  the  due  date  for  the 
hearing  officer's  initial  decision  and  for 
the  final  agency  decision  are  extended 
by  the  length  of  the  extension  bv  the 
hearing  officer,  in  accordance  w ith 
section  510(b)  of  the  AAIA,  as  amended 
in  1987. 
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§16.211.    Prehearing  conferehce. 

(a)  Prehearing  ronferenrt 
hearing  officer  schedules  a 
( onference  and  ser\'es  a 
(onference  notice  on  the 
promptly  after  being  desi 
hearing  officer. 

( 1 )  The  prehearing  confe 
specifies  the  date.  time,  pia 
manner  (in  person  or  by  teli 
the  prehearing  conference. 

(2)  The  prehearing  conft- 
niny  direct  the  parties  to  ex 
proposed  witne-ss  lists,  reqifests 
evidence  and  the  producti 
iloc;uments  in  the  possessi 
party,  responses  to  inlerrog 
admissions,  proposed  procj 
sc;hedules,  and  proposed  st 
before  the  date  of  the  preh 
(onference. 

(b)  The  prehearing  conft 
prehearing  conference  is 
telephone  or  in  person,  at 
officers  discretion.  The  pre 
conference  addresses  matte 
the  prehearing  conference 
such  other  matters  as  the 
determines  will  assist  in  a 
and  fair  hearing  of  the  issue  > 

((.)  Prehearing  conference 
the  close  of  the  prehearing 
th(!  hearing  officer  rules  on 
for  evidence  and  the  prod 
documents  in  the  possessio 
parties,  responses  to  interrotat 
admissions;  on  any  requests 
depositions:  on  any  pro 
stipulations;  and  on  any  pt; 
applications  for  subpoenas 
by  S  IB. 219.  In  addition,  the 
officer  establishes  the  scKed 
shall  provide  for  the  is.suan(  e 
initial  decision  not  later  th 
after  issuance  of  the  initial 
tietermination  order  unless 
provided  in  the  hearing  order 
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§16.213    Discovery. 

Discovery  is  limited  to  redue.sts  for 
admissions,  requests  for  proiucfion  for 
documents,  interrogatories,  md 
depositions  as  authorized  b\  §  If). 21  rj. 

§16.215    Depositions. 

(a)  General.  For  good  c<ui 
the  hearing  officer  may  orde- 
testimony  of  a  witness  may 
deposition  and  that  the  \v 
documentary  evidence  in 
with  such  testimony.  Geiierc 
order  to  take  the  deposition 
is  entered  only  if: 

(1)  The  person  whose  def. 
be  taken  would  be  unavailal 
hearing;  or 

(2)  The  deposition  is  deeirjed 
iitK.HS.sary  to  perpetuate  the 
the  witness;  or 
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(.T)  The  taking  of  the  deposition  is 
necessary  to  prevent  undue  and 
excessive  e.xpense  to  a  party  and  will 
not  result  in  undue  burden  to  other 
parties  or  in  undue  delay. 

(b)  Application  for  deposition.  Any 
party  desiring  to  take  the  deposition  of 
a  witness  shall  make  application 
therefor  to  the  hearing  officer  in  writing, 
with  a  t:opy  of  the  application  served  on 
each  party.  The  application  shall 
include: 

(IJ  The  name  and  residence  of  the 
witness; 

(2)  The  time  and  place  for  the  taking 
of  the  proposed  deposition; 

(3)  The  reasons  why  such  deposition 
should  be  taken;  and 

(4)  A  general  description  of  the 
matters  concerning  which  the  witness 
will  be  asked  to  testify. 

(c)  Order  authorizing  deposition.  If 
good  cause  is  shown,  the  hearing  officer, 
in  his  or  her  discretion,  issues  an  order 
authorizing  the  deposition  and 
specifying  the  name  of  the  witness  to  be 
depo.sed.  the  location  and  time  of  the 
deposition  and  the  general  scope  and 
subject  matter  of  the  te.stimony  to  be 
taken. 

(d)  Procedures  for  deposition.  (1) 
Witnesses  who.se  testimony  is  taken  bv 
deposition  shall  be  sworn  or  shall  affirm 
before  any  questions  are  put  to  them. 
Each  que.stion  propounded  shall  be 
recorded  and  the  answers  of  the  witness 
transcribed  verbatim. 

(2)  Objections  to  questions  or 
evidence  shall  be  recorded  in  the 
tran.script  of  the  deposition.  The 
interposing  of  an  objection  shall  not 
relieve  the  witness  of  the  obligation  to 
answer  questions,  except  where  the 
answer  would  violate  a  privilege. 

(.1)  The  written  transcript  shall  be 
subscribed  by  the  witness,  unless  the 
parties  by  stipulation  waive  the  signing 
or  the  witne.ss  is  ill  or  cannot  be  found 
or  refuses  to  sign.  The  reporter  shall 
note  the  reason  for  failure  to  sign. 

§16.217    Witnesses. 

(a)  Each  party  may  designate  as  a 
witness  any  person  who  is  able  and 
willing  to  give  te.stimony  that  is  relevant 
and  material  to  the  issues  in  the  hearing 
case,  subject  to  the  limitation  set  forth 
in  paragraph  (b)  of  this  section. 

(b)  The  hearing  officer  may  exclude 
testimony  of  witnes.ses  that  would  be 
irrelevant,  immaterial,  or  undulv 
re[)etitious. 

(c)  Any  witness  may  be  accompanied 
by  ( ounsel.  Coun.sel  representing  a 
nonparty  witne.ss  has  no  right  to 
e.xamine  the  witness  or  otherwise 
participate  in  the  development  of 
testimony. 


§16.219    Subpoenas. 

(a)  Ht'cjuest  for  subpoena.  A  party  mav 
apply  to  the  hearing  officer,  within  the 
lime  sf)ecified  for  such  applications  in 
the  prehearing  conference  report,  for  a 
subpoena  to  compel  testimony  at  a 
bearing  or  to  require  the  production  of 
documents  only  from  th(;  following 
persons: 

(1)  Another  party; 

(2)  An  officer,  employee  or  ag»iii!  ol 
another  party; 

(.'])  Any  other  person  named  in  the 
complaint  as  participating  in  or 
benefiting  from  the  actions  of  the 
respondent  alleged  to  have  violated  any 
Act;  or 

(4)  An  officer,  employee  or  agent  of 
any  other  person  named  in  the 
complaint  as  participating  in  or 
benefiting  from  the  ac:tions  of  the 
respondent  alleged  to  have  violated  any 
Act. 

(h)  Issuance  and  senice  of  subpoena. 
(1)  The  hearing  officer  issues  the 
subpoena  if  the  hearing  officer 
determines  that  the  evidence  to  be 
obtained  by  the  subpoena  is  relevant 
and  material  to  the  resolution  of  the 
issues  in  the  case. 

(2)  Subpoenas  shall  be  served  by 
personal  service,  or  upon  an  agent 
designated  in  writing  for  the  purpose,  or 
by  registered  or  certified  mail  addre.ssed 
to  such  person  or  agent.  Whenever 
service  is  made  by  registered  or  certified 
mail,  the  date  of  mailing  shall  be 
c:onsidered  at  the  time  when  service  is 
made. 

(.1)  A  subpoena  issued  under  this  part 
is  effec;tive  throughout  the  United  States 
or  any  territory  or  possession  thereof. 

(c)  \lotions  to  quash  or  modify 
subpoena.  (1)  A  party  or  any  person 
upon  whom  a  subpoena  has  been  served 
may  file  a  motion  to  quash  or  modifv 
the  subpoena  with  the  hearing  officer  at 
or  before  the  time  specified  in  the 
subpoena  for  the  filing  of  such  motions. 
The  applicant  shall  describe  in  detail 
the  basis  for  the  application  to  quash  or 
modify  the  subpoena  including,  but  not 
limited  to,  a  statement  that  the 
testimony,  document,  or  tangible 
evidence  is  not  relevant  to  the 
proceeding,  that  the  subpoena  is  not 
reasonably  tailored  to  the  scope  of  the 
proceeding,  or  that  the  subpoena  is 
unreasonable  and  oppressive. 

(2)  A  motion  to  quash  or  modify  the 
subpoena  stays  the  effect  of  the 
subpoena  pending  a  decision  by  the 
hearing  officer  on  the  motion. 

§16.221    Witness  fees. 

(a)  The  party  on  whose  behall  a 
witness  appears  is  responsible  for 
paying  any  witness  fees  and  mileage 
(;\[H>nses. 


(b)  E.xi  ept  for  employees  of  the  United 
States  Kununoned  to  testify  as  to  matters 
related  to  their  public  employment, 
witnesses  summoned  by  subpoena  shall 
be  paid  the  same  fees  and  mileage 
expenses  as  are  paid  to  a  witness  in  a 
court  of  she  Unilefi  States  in  comparable 
circunistnti'  fs. 

§16.223    Evidence. 

(a)  General.  A  party  may  submit  direi  f 
and  rebuttal  evidem.i;  in  accordan<.e 
with  this  stH.tion. 

(b)  Pe-juirement  for  written  iestimom 
and  e\  ulenre.  F.\re()t  in  the  case  of 
eviden<  e  obtained  by  subpoena,  or  in 
the  casf  of  a  special  ruling  by  the 
hearing  f)ifi(.er  to  adnut  oral  testimony, 
a  party's  direct  and  rebuttal  evidence 
shall  be  submitted  in  written  form,  in 
advanr  e  of  the  oral  he.Tring  pursuant  to 
the  schedule  established  in  the  hearing 
officer's  prehearing  conference  report. 
Written  iWrtHA  and  rebuttal  fact 
testimony  shall  be  certified  by  the 
witness  ,ns  true  and  correct.  Subject  to 
the  same  exception  (ior  evidence 
obtained  by  subpoena  or  subject  to  a 
special  nding  by  the  hearing  officer), 
oral  examination  of  a  party's  own 
witness  is  limited  to  certification  of  the 
ai.curat  y  of  written  evidence,  including 
correction  and  updating,  if  necessary, 
and  reex.unination  following  cross- 
examination  by  other  parties. 

(c)  Suhpoen'nerl  testimony.  Testimony 
of  witnesses  appearing  under  subpoena 
may  be  obtained  orallv. 

(d)  Cross-e.\uinination.  A  party  may 
conduct  cross-examination  that  may  he 
required  for  disclosure  of  the  facts,' 
subject  'o  (  ontrol  by  the  hearing  officer 
for  fairness.  exp(>dition,  and  exclusion 
ot  extraneous  matters. 

(e)  Henr.'iay  evidenie.  Hearsay 
evidence  is  admissible  in  proceedings 
governed  by  this  part.  The  fact  that 
evidence  is  hearsay  goes  to  the  weight 
of  evidence  and  does  not  affect  its 
admissibility. 

(0  Admission  of  evidence.  The 
hearing  officer  admits  evidence 
introdut.ed  by  a  party  in  support  of  its 
cd.se  in  a':<.ordance  with  this  section,  but 
may  exclude  irrelevant,  immaterial  or 
unduly  repetitious  evidence. 

(g)  Expert  or  opinion  witnesses.  An 
employee  of  the  FAA  or  DOT  may  not 
be  called  as  an  expert  or  opinion 
witness  tor  any  party  other  than  the 
agency  exi:ept  as  provided  in 
Department  of  Transportation 
regulations  at  40  CFR  part  9. 

(h)  Subpart  f  hearing.  If  an 
investigative  hearing  under  subpart  J 
was  held  on  the  r.omplaint.  the  hearing 
officer  may  limit  fact  testimony  and 
evidem  e  in  the  hearing  under  this  part 
to  genuine  issues  ol  material  fact  not 


adequafely  developed  in  the  re<:or(l  of 
the  initial  determination  or  not 
iddressed  in  the  initial  determination. 

§  16.225    Public  disclosure  o(  evidence. 

(a)  Except  as  provided  in  this  section, 
the  hearing  shall  lie  open  to  the  public. 

(b)  7  he  hearing  officer  may  order  that 
any  information  contained  in  the  rtMord 
In?  withh.'ld  from  public  disclosure.  Any 
ptjrson  may  object  to  disclosure  of 
inform  ition  in  the  rei.ord  by  filing  .i 
wri't<'n  niotion  to  withhold  specifii- 
information  with  the  hearing  officer. 
Ihe  p.fson  shall  state  specific  grounds 
for  nondis(  losure  in  Ihe  motion. 

(i )  Ihe  hearing  officer  shall  grant  the 
motion  to  withhold  information  from 
public  disclosure  if  the  hearing  offi(.er 
determines  that  di.si.losure  would  be  in 
violation  of  the  Pri\acy  Act,  would 
reve.il  tnide  se<,rets  or  privileged  or 
i;onndenli.d  commercial  or  financial 
inform.ttion,  or  is  othenvise  prohibited 
by  law. 

§  1 6. 227    Standard  of  proof. 

The  hearing  offi(.er  shall  issue  an 
initi.d  tiecision  or  shall  rule  in  a  party's 
favor  onlv  if  the  decision  or  ruling  is 
support(;d  by,  and  in  accordance  with, 
reliable,  probative,  and  substantial 
evidence  contained  in  the  ref;ord  and  is 
In  ac«;orflnnce  with  law. 

§16.229    Burden  of  proof. 

(a)  The  burden  of  proof  of 
noncompliance  with  an  Act  or  any 
regulation,  order,  agreement  or 
document  of  conveyance  issued  under 
the  authority  of  an  Act  is  on  the  agency. 

(bj  Except  as  otherwise  provided  by' 
statute  or  nile,  the  proponent  of  a 
motion,  request,  or  order  has  the  burden 
of  proof. 

(c)  A  party  who  has  asserted  an 
affirmative  defense  has  the  burden  of 
proving  the  affirmative  defense. 

§16.231     Offer  of  proof. 

A  party  whose  evidence  has  been 
excltided  by  a  ruling  of  the  hearing 
officer  may  offer  the  evidence  on  the 
record  when  filing  an  appeal. 

§  16  233    Record. 

(a)  Subpart  I  mvestigation.  If  a  special 
hearing  was  held  on  the  complaint 
under  subpart  J  of  this  part,  the 
pleadings,  tran.script  of  hearing,  all 
exhibits  received  into  evidence,  all 
motions,  applications,  requests,  and 
nilings,  and  all  documents  included  in 
the  hearing  rec;ord  and  the  report  of  the 
inve.stigalion  are  entered  into  the  record 
of  the  hearing  under  this  subpart. 

(b)  E.\chisive  record.  The  transcript  of 
all  testimony  in  the  hearing,  ail  exhibits 
re«;eived  into  evidence,  all  motions, 
applications,  roque.stsand  rulings,  and 


ail  documents  inr  luded  in  the  hearing 
record  shall  constitute  the  exclusive 
record  for  decision  in  the  proceedings 
and  the  basis  for  the  issuance  of  any 
orders. 

(c)  Examination  and  copying  of 
record.  Any  interested  person  may 
examine  the  record  at  the  Enforcement 
Docket,  Federal  Aviation 
Administration,  800  Independence 
Avenue.  SW.,  roo'm  924A,  Washington, 
DC  20591.  Any  person  may  have  a  c  opy 
of  the  record  after  payment  of 
reasonable  costs  for  search  and 
reproduf.tion  of  Ihe  record. 

§  16.235.    Argunient  before  ttie  hearinq 
officer. 

(a)  Argument  during  the  hearing. 
During  the  hearing,  the  hearing  officer 
shall  give  the  particfs  reasonable 
opportunity  to  present  oral  argument  on 
the  record  supporting  or  opposing 
motions.  obje<;tions,  and  rulings  if  the 
parties  request  an  opportunity  for 
argument.  The  hearing  officer  may 
direfjt  written  argument  during  the 
hearing  if  the  hearing  offic:er  finds  that 
submission  of  written  arguments  would 
not  delay  the  hearing. 

(b)  Posthearing  briefs.  The  hearing 
officer  may  request  or  permit  the  parties 
to  submit  posthearing  briefs.  The 
hearing  officer  may  provide  for  the 
filing  of  simultaneous  reply  briefs  as 
well,  if  such  filing  will  not  unduly  delay 
the  issuance  of  the  hearing  officer's 
initial  decision.  Posthearing  briefs  shall 
inc;lude  proposed  findings  of  fact  and 
conclusions  of  bw;  exceptions  to 
rulings  of  the  bearing  officer;  references 
to  the  record  in  support  of  the  findings 
of  fact;  and  supporting  arguments  for 
the  proposed  findings,  proposed 
conclusions,  and  exi uptions. 

§  16.237    Waiver  of  procedures. 

(a)  The  hearing  officer  shall  waive 
such  procedural  steps  as  all  parties  to 
the  hearing  agree  to  waive  before 
issuance  of  an  initial  decision. 

(b)  Consent  to  a  waiver  of  any 
procedural  step  bars  the  raising  of  this 
issue  on  appeal. 

(c)  The  parties  may  not  bv  consetit 
waive  the  obligation  of  the  hearing 
officer  to  enter  an  initial  decision  on  (he 
rec:ord. 

Subpart  G — Initial  Decisions,  Orders 
and  Appeals 

§  16.241     Initial  decisions,  orders,  and 
appeals. 

(a)  The  hearing  officer  shall  issue  an 
initial  decision  based  on  the  record 
developed  during  Ihe  proceeding  and 
shall  send  the  initial  dec:ision  to  the 
parties  not  later  than  120  days  after  tiie 
initial  detenninaticiii  h\  the  Assisinc.t 
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.administrator  unless  otherwise  " 
provided  in  the  hearing  orde  r. 

(b)  Each  party  adversely  affected  by 
the  hearing  officer's  initial  d  icision  may 
file  an  appeal  within  20  day;  of  the  date 
the  initial  decision  is  issued.  Each  party 
may  file  a  reply  to  an  appeal  within  10 
days  after  it  is  served  on  the  :)arty. 
Filing  and  service  of  appeals  and  replies 
shall  be  by  personal  delivery 

(c)  If  an  appeal  is  filed,  the  FAA 
decisionmaker  reviews  the  e  itire  record 
and  issues  a  final  agency  dec  sion  and 
order  within  30  days  after  th  i  due  date 
for  replies  to  the  appeal(s).  If  no  appeal 
is  filed,  the  decisionmaker  may  take 
review  of  the  case  on  his  or  f  er  own 
motion.  If  the  FAA  decisionr  laker  finds 
that  the  respondent  is  not  in  compliance 
with  any  Act  or  any  regulatic  n. 
agreement,  or  document  of  conveyance 
issued  or  made  under  such  Act.  the  final 
agency  order  includes  a  state  nent  of 
corrective  action,  if  appropri  ite.  and 
identifies  sanctions  for  contii  iiied 
noncompliance. 

(d)  If  no  appeal  is  filed.  an(  the  FAA 
decisionmaker  does  not  take  "eview  of 
the  initial  decision  on  the  FA  A 
decisionmaker's  own  motion  the  initial 
decision  shall  take  effect  as  t  le  final 
agency  decision  and  order  or  the 
twenty-first  day  after  the  acti  al  date  the 
initial  decision  is  issued. 

(e)  The  failure  to  file  an  ap  )eal  is 
deemed  a  waiver  of  any  right  ;  to  seek 
judicial  review  of  an  initial  d  jcision 
that  becomes  a  final  agency  c  scision  bv 
operation  of  §  16.241(d). 

(f)  If  the  F.\A  decisionmakir  takes 
review  on  the  decisionmaker  s  own 
motion,  the  FAA  decisionma  :er  issues  a 
notice  of  review  by  the  twent  -first  day 
after  the  actual  date  the  initia   decision 
is  issued. 

(1)  The  notice  sets  forth  tht  specific 
findings  of  fact  and  conciusic  ns  of  law 
in  the  initial  decision  that  art  subject  to 
review  by  the  FAA  decisionn  aker. 

(2)  Parties  may  file  briefs  o  i  review  to 
the  FAA  decisionmaker  or  re  v  on  their 
post-hearing  briefs  to  the  hea  ing  officer 
Briefs  on  review  shall  be  filec  ; 
than  15  days  after  service  of  t 
of  review. 

(3)  The  FAA  decisionmakei  i 
final  agency  decision  and  ord 
30  days  after  the  due  date  for 
review.  If  the  FAA  decisionm  iker  finds 
that  the  respondent  is  not  in  ( ompliance 
v.ith  any  Act  or  any  regulatio  i. 
agreement  or  document  of  coi  iveyance 
issued  under  such  Act.  the  fir  al  agency 
order  includes  a  statement  of 
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§16.243    Consent  orders. 

(a)  The  agency  attorney  and  the 
respondents  may  agree  at  any  time 
before  the  issuance  of  a  final  decision 
and  order  to  dispose  of  the  case  by 
issuance  of  a  consent  order.  Good  faith 
efforts  to  resolve  a  complaint  through 
issuance  of  a  consent  order  may 
continue  throughout  the  administrative 
process.  E.xcept  as  provided  in  §  16.209. 
such  efforts  may  not  serve  as  the  basis 
for  extensions  of  the  times  set  forth  in 
this  part. 

(b)  A  proposal  for  a  consent  order, 
specified  in  paragraph  (a)  of  this 
section,  shall  include: 

(1)  A  proposed  consent  order: 

(2)  An  admission  of  all  jurisdictional 
facts: 

(3)  An  express  waiver  of  the  right  to 
further  procedural  steps  and  of  ail  rights 
to  judicial  review;  and 

(4)  An  incorporation  by  reference  of 
the  hearing  order,  if  issued,  and  an 
acknowledgment  that  the  hearing  order 
may  be  used  to  construe  the  terms  of  the 
consent  order. 

(c)  If  the  issuance  of  a  consent  order 
has  been  agreed  upon  by  all  parties  to 
the  hearing,  the  proposed  consent  order 
shall  be  filed  with  the  hearing  officer, 
along  with  a  draft  order  adopting  the 
consent  decree  and  di.smissing  the  case, 
for  the  hearing  officer's  adoption. 

(d)  The  deadline  for  the  hearing 
officer's  initial  decision  and  the  final 
agency  decision  is  extended  by  the 
amount  of  days  elapsed  between  the 
filing  of  the  proposed  consent  order 
with  the  hearing  officer  and  the 
issuance  of  the  hearing  officer's  order 
continuing  the  hearing. 

(e)  If  the  agency  attorney  and  sponsor 
agree  to  dispose  of  a  case  by  issuance  of 
a  consent  order  before  the  FAA  issues 

a  hearing  order,  the  proposal  for  a 
consent  order  is  submitted  jointly  to  the 
official  authorized  to  issue  a  hearing 
order,  together  with  a  request  to  adopt 
the  consent  order  and  dismiss  the  case. 
The  official  authorized  to  issue  the 
hearing  order  issues  the  consent  order 
as  an  order  of  the  FAA  and  terminates 
the  proceeding. 

Subpart  H— Judicial  Review 

§  1 6.247    Judicial  review  of  a  final  decision 
and  order. 

(a)  A  person  may  seek  judicial  review, 
in  a  United  States  Court  of  Appeals,  of 
a  final  decision  and  order  of  the 
Administrator  as  provided  in  section 
1006  of  the  Federal  Aviation  Act  of 
1958,  as  amended,  or  section  519(b)(4) 
of  the  Airport  and  Airway  Improvement 
Act  of  1982,  as  amended.  A  partv 
seeking  judicial  review  of  a  final 
de<:ision  and  order  shall  file  a  petition 


for  review  with  the  Court  not  later  than 
60  days  after  a  final  decision  and  order 
under  the  AAIA  has  been  served  on  the 
party  or  within  60  days  after  the  entry 
of  an  order  under  the  Federal  Aviation 
Act. 

(b)  The  following  do  not  constitute 
final  decisions  and  orders  subject  to 
judicial  review: 

(1)  An  FAA  decision  to  dismi.ss  a 
complaint  without  prejudice,  as  set 
forth  in  §16.17: 

(2)  An  initial  determination  issued  by 
the  Assistant  Administrator: 

(3)  An  initial  decision  issued  bv  a 
hearing  officer  at  the  conclusion  of  a 
hearing; 

(4)  An  initial  determination  or  an 
initial  decision  of  a  hearing  officer  th.it 
becomes  the  final  decision  of  the 
Administrator  because  it  was  not 
appealed  within  30  days: 

Subpart  I — Ex  Parte  Communications 

§16.301     Definitions. 

As  used  in  this  subpart: 
Decisional  employee  means  the 
Administrator.  Deputy  Administrator, 
FAA  decisionmaker,  hearing  officer,  or 
other  FAA  employee  who  is  or  who  mav 
reasonably  be  expected  to  be  involved 
in  the  decisional  process  of  the 
proceeding: 

E\  parte  communication  means  an 
oral  or  written  communication  not  on 
the  public  record  with  respect  to  which 
reasonable  prior  notice  to  all  parties  is 
not  given,  but  it  shall  not  include 
requests  for  status  reports  on  any  matter 
or  proceeding  covered  by  this  part. 

§16.303    Prohibited  ex  parte 
communications. 

(a)  The  prohibitions  of  this  section 
shall  apply  from  the  time  a  proceeding 
is  noticed  for  hearing  unless  the  person 
responsible  for  the  communication  has 
knowledge  Uiat  it  will  be  noticed,  in 
whic:h  case  the  prohibitions  shall  applv 
at  the  time  of  the  acquisition  of  such 
knowledge. 

(b)  Except  to  the  extent  required  for 
the  disposition  of  ex  parte  matters  as 
authorized  by  law: 

(1)  No  interested  person  outside  the 
FAA  make  or  knowingly  cause  to  be 
made  to  any  decisional  employee  an  ex 
parte  communication  relevant  to  the 
merits  of  the  proceeding: 

(2)  No  FAA  employee  shall  make  or 
knowingly  cause  to  be  made  to  anv 
inlere.sted  person  outside  the  FAA  an  ex 
parte  communication  relev.int  to  the 
merits  of  the  proceeding:  or 

(3)  Ex  parte  communications 
regarding  solely  matters  of  agency 
procedure  or  practice  are  not  prohibited 
bv  this  .section. 
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§  1 6.305    Procedures  for  handling  ex  parte 
communication 

A  decisional  employt'e  who  receives 
or  who  makes  or  knowingly  causes  to  be 
made  a  communication  prohibited  by 
§  16.303  shall  place  on  the  public  record 
of  the  proceeding; 

(a)  All  such  written  communications; 

(b)  Memoranda  stating  the  substance 
of  all  such  oral  communications;  and 

(c)  All  written  responses,  and 
memoranda  stating  the  sub.stance  of  all 
oral  responses,  to  the  materials 
described  in  paragraphs  (a)  and  (h)  of 
this  .section. 

§  16.307    Requirement  to  show  cause  and 
imposition  of  sanction. 

(a)  Upon  receipt  of  a  communication 
knowingly  made  or  knowingly  caused  to 
be  made  by  a  party  in  violation  of 

*j  If). 303.  the  Administrator  or  his 
designee  or  the  hearing  officer  mav.  to 
the  extent  consistent  with  the  interests 
of  justice  and  the  policy  of  the 
u.nderlying  statutes,  require  the  partv  to 
show  cause  why  his  or  her  claim  or 
interest  in  the  proceeding  should  not  be 
dismissed,  denied,  disregarded,  or 
otherwise  adversely  affected  on  account 
of  such  violation. 

(b)  The  Administrator  may.  to  the 
extent  consistent  with  the  interests  of 
justice  and  the  policy  of  the  underlying 
statutes  administered  by  the  FAA, 
t;onsider  a  violation  of  this  subpart 
sufficient  grounds  for  a  decision  adverse 
to  a  party  who  has  knowingly 

( ommitted  such  violation  or  knovvinglv 
caused  such  violation  to  occur. 

Subpart  J — Alternate  Procedure  for 
Certain  Complaints  Concerning  Airport 
Rates  and  Charges 

§16.401    Availability  of  alternate 
procedure. 

(a)  A  scheduled  air  carrier  holding  a 
certificate  of  public  convenience  and 
necessity  under  49  U.S.C.  1371.  1372.  or 
1388  or  an  exemption  from  those 
sections  under  14  CFR  part  298.  mav 
bring  a  c;ompIaint  under  this  part  using 
ttie  procedures  in  this  subpart 

[h]  The  procedures  in  this  subpart  arc 
used  only  when  all  of  the  following 
requirements  are  met: 

(11  The  complaint  alleges  th.at  an 
increase  in  the  fee  Charged  by  an  airport 
proprietor  to  .scheduled  air  carriers  is 
unreasonable  within  the  meaning  of  49 
r.S.C.  1513  (a)  through  (d),  or  is 
unreasonable  or  unjustly  discriminatorv 
.within  the  meaning  of  49  I'SC. 
2210(c)(1): 

(2)  The  Assistant  Administrator,  in 
his  or  her  discretion,  determines  that 
the  complaint  involves  a  matter  which. 
if  not  resolved  by  expedited  procedure. 


may  result  in  a  substantial  adverse 
impact  on  air  transportation  or  that 
determines  that  the  complaint  involves 
a  significant  policy  issue: 

(3)  The  complaint  meets  the 
requirements  tor  the  filing  of  a 
complaint  .set  forth  in  subparts  B  and  Ci 
of  this  part:  and 

(4)  The  complaint  includes  an  express 
request  that  the  complaint  be  proces.sed 
under  this  subpart. 

(c)  The  Assistant  Administrator  mav 
permit  another  air  carrier  eligible  to  file 
a  complaint  under  paragraphs  (a)  and 
(b)  of  this  section  to  join  the  complaint. 
A  motion  for  joinder  shall  be  filed  on  or 
before  the  dale  the  answer  is  due  to  be 
filed. 

(dj  Other  than  joinder  of  additional 
parties  under  paragraph  (c)  of  this 
section,  participation  in  proceedings 
under  this  subpart  by  persons  other  than 
complainants  will  be  permitted  only 
through  the  filing  of  a  written  brief  "by 
a  person  with  a  substantial  interest  in 
the  proceeding  at  the  discretion  of  the 
presiding  officer  before  issuance  of  the 
report  of  investigation,  or  by  the 
Assistant  .Administrator  after  issuance 
of  the  report.  A  person  may  file  a 
motion  to  submit  a  ;vritten  brief  to  the 
presiding  officer  or  the  Assistant 
Administrator,  as  appropriate. 

§16.403    Answer  and  other  documents. 

(a)  Within  seven  calendar  days  of 
receiving  a  complainant  requesting 
processing  under  this  subpart,  the 
Assistant  Administrator  serves  on  the 
complainant  and  each  person  named  in 
the  complaint  the  agencv's 
deterniination  whether  the  (  oniplaint— 

(1)  Meets  the  other  requirements  of 
this  subpart:  and 

(2)  Meets  the  requirements  of  subparts 
B  and  C  of  this  part  for  the  filing  of 
complaints. 

(b)  If  the  Assistant  Administrator 
determines  that  the  complaint  meets  the 
requirements  for  a  complaint  under  this 
subpart,  each  respondent  shall  file  an 
answer  within  21  days  of  ser\  ice  of  the 
determination  in  paragraph  (a)  of  this 
section. 

(c:)  If  the  .Assistant  .Administrator 
determines  that  the  complaint  does  not 
meet  the  requirements  of  this  subpart 
but  does  meet  the  requirements  of 
subpart  C  of  this  part  for  the  filing  of  a 
complaint,  the  complaint  will  be 
proce.ssed  under  §  lfi.29. 

(d)  The  Assistant  Administrator  mav 
di.smiss  a  complaint  as  provided  in 

*5§  16.2,5  and  16.27. 

(e)  The  answer  and  all  documents 
filed  and  served  under  this  subpart  shall 
be  filed  and  served  by  personal  deliverv. 
.All  other  requirements  of  subpart  B  of 


this  part  apply  to  the  filing  and  ser\ii» 
of  documents  under  this  subpart. 

(0  The  Assistant  Administrator  may 
for  good  cause  grant  an  extension  of  the 
date  by  which  the  report  of  investigation 
is  due. 

§  16.405    Notice  and  order  of  investigation. 

Within  seven  days  after  the  answer  is 
served,  the  Assistant  Administrator 
issues  a  notice  and  order  of 
investigation.  The  investigation  order 
states: 

(a)  The  scope  of  the  investigation,  by 
describing  the  information  sought  in 
terms  of  its  subject  matter  or  its 
relevance  to  specified  allegations; 

(b)  A  description  of  the  remedial  or 
enforcement  actions  that  mav  he 
ordered  in  the  event  that  a  rate  or  charge 
is  found  to  be  useful,  including  those 
provided  in  §  16.109(a). 

(c)  Such  rules  of  procedure  as  may  be 
necessary  to  supplement  this  part: 

(d)  The  name  and  address  of  the 
presiding  officer  and  the  authority 
delegated  to  the  presiding  officer  to 
conduct  the  investigation  in  accordance 
with  the  procedures  set  forth  in  this 
part: 

(e)  The  date  by  which  the  presiding 
officer  is  directed  to  issue  a  report  of 
investigation,  normally  60  days  after 
filing  of  the  answer. 

§  16.407    Presiding  officer. 

(a)  The  presiding  officer  is  a  person 
designated  by  the  .Assistant 
Administrator  who  is  neither  an  agenc\ 
attorn*;y.  as  defined  in  this  part,  nor  a 
person  otherwi.se  engaged  in  the 
investigation  of  airport  compliance. 

(b)  In  accordance  with  the  rules  of 
this  part,  a  presiding  officer  mav: 

( 1 )  C;i ve  notice  of.  and  hold, 
prehearing  conferences  and 
inve.stigative  hearings; 

(2)  .Aduiinister  oaths  and  afhrm.itions: 

(3)  Issue  subpoenas  authorized  bv 
law: 

(4)  Rule  on  offers  of  proof: 

(.",)  Receive  relevant  and  material 
evidence: 

(6)  Regulate  the  course  of  the  he<iring 
in  accordance  with  the  rules  of  this  part 
to  avoid  imnece.ssary  and  duplicative 
proceedings  in  the  intert'st  of  prompt 
and  fair  resolution  of  the  matters  at 
issue; 

(7)  Hold  (.(inferences  to  settle  or  to 
simplify  [hv.  issues  by  (  onsenf  of  tht; 
parties: 

(H)  Dispose  of  proct'dural  motions  and 
r(:(iUMSts:  and 

(^9)  Fxamine  witnesses. 

(c)  The  presiding  officer  shall  issue  a 
report  of  investigation  which  shall 
include  findings  of  fact  and.  if  directed 
by  the  .As^istant  Administrator, 
proposed  conclusions  of  law. 
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§16.409    Parties. 

(a)  Parties  may  appear 
§  16.203(a)  of  this  part. 

(b)  The  parties  to  the  i 
the  comp!aiiiant(s),  and 
respondent(s). 

(c)  The  FAA  is  represeji 
agency  attorney  who,  for 
this  part,  will  be  deemed 
position  of  a  party.  Th 
agen(  y  atlorney  is  to  nssi 
development  of  a  compi 
decision  by  the  Assistan 
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§  16.41 1    Investigation  pro 

(a)  Invesiigativt'  heart 
presiding  officer  shail  h 
evidentiary  hearing  to  in 
factual  matters  identifiec 
iiivestig.3tive  order.  The 
in  person  or,  alternative 
argument  following  subn 
documentary  evidence  i 
officer  determines  that  f 
genuine  issues  of  malerir 
require  oral  examination 
and  that  do<:umentary  ev 
combination  with  oral  ar[ 
sufficient  to  develop  a  co 
Onl  proceedings  will  be 
and  a  transcript  made  avc 
parties. 

(b)  Discovery.  Discover  ' 
requests  for  admissions 
production  of  documents 
officer  may — 

(1)  Require  parties  to  st 
discovery  requests  to  the 
officer: 

(2)  Submit  requests  to  t 
modified  by  the  presidinj 
interest  of  relevance,  ecoi 
completeness  of  the  rec  or 
and 

(3)  Require  that  respon 
submitted  to  the  presidin 
service  on  other  parties. 

(c)  Witnesses.  Consisteilt 
paragraph  (a),  witnes.ses 
designated  and  appear  as 
§§16.217  and  16.221(a).' 
officer  may  ex(  lude  testir 
provided  in  §  16.221(b). 

(d)  Subpoenas.  Where 
ensure  a  complete  record 
officer  may  issue  a  subp 
a  complain.'int  or  respond 
ofticf^r,  emplovee,  or  agen 
complainant  or  responde 
to  produce  documents  at 
investigatory  hearing.  Is 
service  of,  and  motions  re 
subpoenas  shall  be  in  act 
§16.219. 

(e)  Evidence.  A  party  m 
and  rebuttal  evidence  in  r 
with  this  section. 

(1)  Requirement  for  wri 
end  evidence.  Except  in  :' 
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evidence  obtained  by  subpoena,  a 
party's  direct  and  n^bultal  evidence, 
including  testimony  of  witnesses,  shall 
be  submitted  in  written  form,  in 
advance  of  any  oral  hearing  pursuant  to 
the  schedule  established  by  the 
presiding  officer.  Written  direct  and 
rebuttal  fact  testimony  .shall  be  certified 
by  the  witness  as  trtie  and  correct.  Oral 
examination  of  a  party's  own  witness  is 
limited  to  certification  of  the  accuracy 
of  written  evidence,  including 
correction  and  updating,  if  necessary, 
and  redirect  examination  following 
cross-examination  by  other  parties. 

(2)  Cross-examination.  A  party  may 
conduct  cross-examination  needed  for 
disclosure  of  the  facts,  subject  to  the 
control  of  the  presiding  officer  for 
fairness,  expedition,  and  exclusion  of 
extraneous  matters. 

(3)  Admission  of  evidence.  The 
presiding  officer  admits  evidence  in 
accordance  with  this  section,  but  may 
exclude  irrelevant,  immaterial, 
privileged,  or  unduly  repetitious 
evidence. 

(4)  Expert  or  opinion  witnesses.  An 
employee  of  the  FAA  or  DOT  may  not 
be  called  as  an  expert  or  opinion 
witness  for  any  party  other  than  the 
agency  except  as  provided  in 
Department  of  Transportation 
regu^^t!ons  at  49  CFR  part  9. 

(f)  Public  disclosurtf  nf  evidence. 
Proceedings  under  this  part  are  open  to 
the  public.  Evidence  is  disclosed  or 
withheld  from  public  disclosure  as 
provided  in  §  16.225.  Objections  to 
public  dis<^:losure  may  be  filed  with  and 
ruled  on  by  the  presiding  officer. 

Ig)  Location  of  hearing.  The 
investigative  hearing  shall  be  conducted 
at  a  place  or  places  designated  by  the 
presiding  officer  with  due  regard  for  the 
convenience  of  the  parties  and  the 
expeditious  and  efficient  handling  of 
the  investigation. 

(h)  Offer  of  proof  A  party  whose 
evidence  has  been  excluded  by  a  ruling 
of  the  presiding  officer  may  make  an 
offer  of  the  proof  to  be  included  in  the 
record. 

(i)  Exclusive  record.  The  pleadings, 
transcript  of  the  hearing,  all  exhibits 
received  into  evidence,  all  motions, 
applications,  requests  and  rulings,  and 
all  documents  included  in  the  hearing 
record  shall  con.stitute  the  exclusive 
record  for  the  report  of  investigation. 

(j)  Argument  before  the  presiding 
officer.  During  the  hearing,  the 
presiding  officer  shall  give  the  parties 
rea.sonable  opportunity  to  present  oral 
argument  on  the  record  supporting  or 
opposing  motions,  objections,  and 
rulings.  In  addition,  the  presiding 
officer  m.iy  permit  oral  argument  on  the 
merits  of  the  rr-f.^.  The  presiding  officer 


may  request  »he  partitfs  to  submit 
proposed  findings  of  fact  and 
conclusions  of  law. 

§  1 6.41 3    Report  of  investigation. 

(a)  On  or  before  the  date  set  in  the 
notice  and  order  of  investigation,  the 
presiding  officer  shall  issue  a  written 
report  of  investigation  based  on  the 
record  developed  during  the 
investig.ition.  The  report  shall  include  a 
conci.se  summary  of  the  evidence  and 
findings  of  fact  and,  if  directed  by  the 
Assistant  Administrator,  conclusions  of 
law,  on  the  issues  set  forth  in  the  order 
of  investig.ition. 

(b)  The  presiding  officer  shall 
transmit  the  report  of  investigation  and 
the  record  to  the  Assistant 
Administrator. 

(c)  The  presiding  officer  shall  file  the 
report  of  investigation  in  the 
Enforcement  Docket  and  serve  copies  on 
the  parties. 

§16.415    Initial  detennination. 

(a)  Within  120  days  after  the 
complaint  is  filed,  unless  extended  by 
the  As.sisfant  Administrator  upon 
agreement  of  all  the  parties,  the 
Assistant  Administrator  will  render  an 
initial  determination  and  serve  it  on 
each  party  by  certified  mail,  return 
receipt  requested,  or  personal  delivery. 

(b)  The  initial  determination  will  set 
forth  a  concise  explanation  of  the 
factual  and  legal  basis  for  the  Assistant 
Administrator's  determination  on  each 
claim  made  by  the  complainant. 

(c)  A  party  adversely  affected  by  the 
initial  determination  may  appeal  the 
initial  determination  as  provided  in 

§  16.31(c)  or  16.31(d). 

§  16.417    Eiigibility  for  grants  pending  final 
agency  decision. 

(a)  Suspension  of  eligibility.  II  the 
initial  determination  under  §  16.41.'>  is 
that  the  challenged  increase  in  rates  and 
charges  is  unreasonable  or  unjustly 
discriminatory,  the  respondent's 
eligibility  to  receive  new  Airport 
Improvement  Program  grants  under  tlie 
AAIA  and  to  receive  payments  under 
existing  grants  is  suspended  effective  30 
days  after  the  issuance  of  the  initial 
determination,  unless  the  respondent 
files  a  notice  of  resolution  of  complain! 
or  a  notice  of  rescission  under  this 
section. 

(b)  Rescission  of  increase.  The 
suspension  of  eligibility  is  deferred  if. 
within  30  days  after  service  of  the  initial 
determination,  the  respondent  does  one 
of  the  following — 

(1)  Rescinds  the  increase  in  rates  or 
charges.  To  implement  the  rescission  for 
purposes  of  this  part,  the  respondent 
shall  file  a  notice  of  rescission  -n  the 
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Knforcement  Docket  and  serve  a  copy  on 
each  party. 

(2)  Resolves  the  dispute  through 
agreement  with  other  parties,  subject  to 
the  concurrence  of  the  Assistant 
Administrator.  The  respondent  shall 
indicate  resolution  by  the  filing  of  a 
joint  motion  for  dismissal  and  for 
withdrawal  of  the  complaint  in  the 
Enforcement  Docket.  In  exercising 
discretion  whether  to  grant  the  motion. 
Tfie  A.ssistant  Administrator  will 
(  onsider.  among  other  things,  whether 
.j!1  |)arties  have  joined  the  motion  and 


the  effect  of  the  proposed  resolution  on 
non-party  aeronautical  users  of  the 
airport. 

((.)  Deferral  of  the  suspension  of 
eligibility  for  grants  and  grant  payments 
under  this  section  does  not  limit  the 
FAA's  authority  to  impose  any  sanction 
or  remedy  for  the  pa.st  or  continuing 
imposition  of  an  unreasonable  or 
unjustly  discriminatory  fee,  including 
ordering  refund  with  interest  of  tees 
paid  prior  to  the  effective  date  of  the 
order. 

(d)  Notwith.standing  the  provision  for 
suspension  of  eligibility  in  paragraph  (a) 


of  this  section,  the  A.ssistant 
Administrator  may  execute  a  grant 
agreement  or  approve  payment  under  an 
existing  grant  if  necessary  to  correct  or 
prevent  an  unsafe  condition. 

Issiiod  in  VV.ishin;.;t()n.  IX:,  (in  Jiiiic  1,  1()>M 
Federico  Peiia, 
Secretary  of  Tninspnrtutinn 
David  R.  Iliason, 

Administwtor.  Fi'dt-ral  Aviation 

Administnition. 
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Labors  regulation  rel 
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Appendix  A  lists  the  d 
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of  another  office,  and 
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Appendix  A  so  that  the 
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The  document  also  add 
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Department's 
EFFECTIVE  DATE:  June  9. 
FOR  FURTHER  INFORMATION 
Mi.nam  McD.  Miller.  Cr 
Administrative  Law 
Solicitor.  U.S. 
room  N-2428,  200  Cons  I 
N\V..  Washington,  DC 
Telephone:  (202)  219-8 
SUPPLEMENTARY 
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Publication  in  Final 

The  Department  has  d 
these  amendments  need 
published  as  a  proposed 
generally  required  by  the 
Administrative  Proced 
553)(APA)  since  this  ru 
reflects  agency  organizat 
or  practice.  It  is  thus 
and  comment  by  virtue 
553(b)(A). 

Effective  Date 
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effective  date  of  a  final  rule  for  30  days 
following  its  publication.  This 
determination  is  based  upon  the  fact 
that  the  rule  is  technical  and 
nonsubstantive,  and  merely  reflects 
agency  organization,  practice  and 
procedure. 

Executive  Order  12866 

This  rule  is  not  classified  as  a  "rule" 
under  Executive  Order  12866  on  federal 
regulations,  because  it  is  a  regulation 
relating  to  agency  organization, 
management  or  personnel.  See  section 
3(d)(3)  which  exempts  this  rule. 

Regulatory  Flexibility  Act 

Because  no  notice  of  proposed 
ndemaking  is  required  for  this  rule 
under  section  553(b)  of  the  APA,  the 
requirements  of  the  Regulator^' 
Flexibility  Act  (5  U.S.C.  601)  pertaining 
to  regulatory  flexibility  analvsis  do  not 
apply  to  this  rule.  See  5  U.S'C.  601(2). 

Paperwork  Reduction  Act 

This  final  rule  is  not  subject  to  section 
3504(h)  of  the  Paperwork  Reduction  Act 
(44  use.  3501)  since  it  does  not 
contain  any  new  collection  of 
information  requirements. 

List  of  Subjects  in  29  CFR  Part  70 

Freedom  of  information. 

Accordingly,  part  70  subtitle  A  of  title 
29  of  the  Code  of  Federal  Regulations  is 
amended  as  follows: 

PART  70— EXAMINATION  AND 
COPYING  OF  DEPARTMENT  OF 
LABOR  RECORDS 

1.  The  authority  citation  for  part  70 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  301,  552,  as  amended 
by  Pub.  L.  93-502.  88  Stat.  1561;  29  U.S.C. 
9(b);  Reorganization  Plan  No.  6  of  1950-  64 
Staf.  1263  5  U.S.C.  Appendix 

Appendix  A  to  Part  70— Disclosure 
OflRcers  (Amended) 

2.  Appendix  A  to  part  70  is  amended 
by  removing  paragraph  (a)(-),  by 
redesignating  current  paragraphs  (a)(8) 
through  (a)(20)  as  new  paragraphs  (a)(7) 
through  (a)(19),  and  by  revising  the 
newly  redesignated  paragraph  (a)(12) 
(which  currently  contains  the  Office  of 
Labor-Management  Standards)  to  read 
as  follows: 

(a)*  •  * 

(12)  Office  of  the  American  Workplace 


PART  70— [AMENDED] 

3.  Part  70  is  amended  by  revising 
paragraph  (b)  of  Appendix  A  to  Part 


"0 — Disclosure  Officers  to  read  as 
follows: 

»        •        »        »        « 

(b)(1)  The  titles  of  the  responsibleofnt  lals 
of  thu  various  independent  agencies  in  the 
Department  of  Labor  are  listed  below.  This 
list  is  provided  for  information  and  to  assist 
requesters  in  locating  the  office  most  likelv 
to  have  responsive  records.  The  officials  iniiv 
be  changed  by  appropriate  designation. 
Unless  otherwise  specified,  the  mailing 
addres-^es  of  the  officials  shall  be:  U.S. 
Department  of  Labor,  200  Constitution 
.■\ venue.  NW..  Washington.  DC  20210 
Secretary  of  Labor,  Attention:  Assistant 
Secretary  for  Administration  and 
Management  (OASAM) 
Deputy  Solicitor,  Office  of  the  Solicitor 
Chief  Administrative  Law  Judge,  Office  of  thi- 

Adm.inistrative  Law  Judges  (OALIs) 
.Assistant  Secretary  for  Administration  and 

Management  (OASAM) 
Deputy  Assistant  Secretary  for 
Administration  and  Management 
(OASA.M) 
Director.  .National  C.npita!  Service  Centf>r 

(NCSC) 
Deputy  Director,  National  Qipital  Service 

Center  (.NCSC) 
Director,  Office  of  Personnel  Management 

Services  (NCSC) 
Director.  Office  of  Procurement  Servi(  o<; 

(NCSC) 
Director.  Directorate  of  Personnel 

Management  (OASAM) 
Deputy  Director,  Directorate  of  Personnt  1 

Management  (OASAM) 
Comptroller,  Office  of  the  Comptroller 

(OASAM) 
Deputy  Comptroller,  Office  of  the 

Comptroller  (OASA.M) 
Director,  Office  of  Budget  (Comptroller- 

OASA.M) 
Director,  Office  of  Accounting  (Complrolier- 

OASA.M) 
Director,  Office  of  Financial  Policv  and 

Systems  (Comptroller-OASAM)' 
Director.  Directorate  of  Administrative  and 

Procurement  Programs  (O.^SAM) 
Director.  Office  of  Facilities  .Management 

(OASAM) 
Chief.  Division  of  Security  and  Emergency 

Preparedness  (OASAM) 
Director,  Office  of  Acquisition  Infegritv 

(OASAM) 
Director.  Office  of  Safety  and  Health 

(OASAM) 
Director,  Directorate  of  Civil  Rights  (OASA.M) 
Director,  Directorate  of  Information 

Resources  Management  (DIRM-O.ASAM) 
Director,  Office  of  IR.M  Policy  (DIR.M- 

OASAM) 
Director,  DOL  Academy 
Director,  Office  of  Small  Business  and 

Minority  Affairs 
Comptroller,  Office  of  the  Comptroller 

(OASA.M) 
Director,  Office  of  Safety  and  Health 

(OASAM) 
Director.  Directorate  of  Civil  Rights  (OASA.M) 
Director,  Office  of  Employee  and  Labor- 
Management  Relations  (OASAM) 
Director,  Office  of  Employment  and 

Evaluation  (OASAM) 
Chief,  Division  of  Security  and  Emergency 
Preparedness  (OASAM) 
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Director,  Office  of  Acquisition  Integrity 
(OASAM) 

Chairperson,  Employees'  Compensation 
Appeals  Board  (ECAB) 

Deputy  Assistant  Secretary  for  Policy 

Deputy  Director.  Oftlce  of  Information  and 
Public  Affairs 

Director.  Office  of  Administrative  Appeals 

Assistant  Inspector  General,  Office  of 
Resource  Management  and  Legislative 
Assessment,  Office  of  the  Inspector  General 
(OIG) 

Director.  Office  of  Management. 
Administration  and  Planning,  Bureau  of 
International  Labor  Affairs  (ILAB) 

Assistant  Secretary  for  the  American 
Workplace  (OAW) 

Deputy  Assistant  Secretary  for  Labor- 
Management  Programs,  OAW 

Deputy  Assistant  Secretary  for  Labor- 
Management  Standards.  OAW 

Deputy  Assistant  Secretary  for  Work  and 
Te<:hiiology  Policy.  OAW 

Commissioner,  Bureau  of  Labor  Statistics 
The  mailing  address  for  responsible 

officials  in  the  Bureau  of  Labor  Statistics  is: 

Rm.  4040— Postal  Square  BIdg..  2 

Massachusetts  Ave  .  NE..  Washington.  DC 

20212-0001 

Assistant  Secretary  for  Employment 

Standards.  Employment  Standards 

Administration  (ESA) 
Director.  Office  of  Workers"  Compensation 

Programs  (OWCP),  Assistant  to  the 

Director,  OWCP.  ESA 
Director  for  Federal  Employees' 

Compensation,  OWCP,  ESA 
Director  for  Longshore  and  Harbor  Workers' 

Compensation,  OWCP.  ESA 
Director  for  Coal  Mine  Workers' 

Compensation.  OWCP.  ESA 
Administrator.  Wage  and  Hour  Division,  ES.'K 
Deputy  Administrator,  Wage  and  Hour 

Division,  ESA 
Assistant  Administrator.  Office  of  Program 

Operations,  Wage  and  Hour  Division,  ES.A 
Assistant  Administrator,  Office  of  Policy. 

Planning  and  Review.  Wage  and  Hour 

Division,  ESA 
Deputy  Assistant  Administrator,  Wage  and 

Hour  Division,  ESA 
Director.  Office  ct  Federal  Conlrat  t 

Compliance  Programs  (OFCCP).  ESA 
Director.  Division  of  Policy.  Planning  and 

Program  Development.  OFCCP.  ESA 
Director,  Division  of  Program  Operations, 

OFCCP,  ESA 
Director.  Office  of  Management. 

Administration  and  Planning.  ESA 
Director.  Division  of  Personnel  and 

Organization  Management.  ESA 
Director.  Division  of  Internal  Management 

Control.  ESA 
Director.  Equal  Emplovment  Opportunity 

Unit.  ESA 
Director.  Office  of  Public  Affairs,  ESA 
Director.  Division  of  Policy  and  Research 

Analysis.  ESA 
Assistant  Secretary'  of  Labor,  Employment 

and  Training  Administration  (ETA) 
Deputy  Assistant  Secretary  of  Labor, 
EmplojTnent  and  Training  Administration 
(ETA) 
Administrator.  Office  of  Financial  and 

Administative  Management,  ETA 
Director.  Office  of  Management  Support,  ETA 


Director,  Office  of  Human  Resources,  ETA 
Director.  Office  of  the  Comptroller,  ETA 
Director,  Office  of  Information  Resources 

Management.  ETA 
Director.  Office  of  Grants  and  Contracts 

Management.  ETA 
Chief.  Division  of  Acquisition  and 

Assistance.  ETA 
Administrator,  Office  of  Regional 

Management.  ETA 
Administrator.  Office  of  Strategic  Planning 

and  Policy  Development.  ETA 
Director.  Unemployment  Insurance  Service. 

ETA 
Director.  United  States  Emplo\Tnent  Service. 

ETA 
Chief.  Division  of  Foreign  Labor 

Certifications.  ETA 
Administrator,  Office  of  Job  Training 

Programs.  ETA 
Director.  Office  of  Employment  and  Training 

Programs.  ETA 
Director.  Office  of  Job  Corps.  ETA 
Director,  Office  of  Special  Targeted  Programs. 

ETA 
Administrator.  Office  of  Work-Based 

Learning,  ETA 
Director,  Bureau  of  Apprenticeship  and 

Training,  ETA 
Director,  Office  of  Worker  Retraining  and 

Adjustment  Programs.  ETA 
Director.  Office  of  Trade  Adjustment 

Assistance.  ETA 
Director.  Office  of  Equal  Employment 
Opportunity  Occupational  Safety  and 
Health  Administration  (OSHA) 
Director,  Office  of  Management 

Accountability  and  Performance,  OSHA 
Director.  Office  of  Information  and  Consumer 

Affairs.  OSHA 
Director,  Office  of  Field  Operations.  OSHA 
Director,  Office  of  Construction  and 

Engineering.  OSHA 
Director,  Directorate  of  Federal-State 

Operations.  OSHA 
Director.  Directorate  of  Policy,  OSHA 
Director.  Directorate  of  Administrative 

Programs,  OSHA 
Director,  Office  of  Personnel  Management. 

OSHA 
Director.  Office  of  .-Xdministrative  Ser\'iccs, 

OSHA 
Director.  OiTu  »>  of  Management  Data 

Systems.  OSHA 
Director.  Office  of  Management  Systems  and 

Organization.  OSHA 
Director.  Office  ol  Program  Budgeting. 
Planning  and  Financial  Management. 
OSHA 
Director.  Directorate  of  Technical  Support. 

OSHA 
Director,  Directorate  of  Safety  Standards 

Programs.  OSHA 
Director.  Directorate  of  Health  Standards 

Programs.  OSHA 
Director.  Office  of  Statistics.  OSHA 
Director  of  Program  Services,  Pension  and 

Welfare  Benefits  Administration 
Assistant  Secretary  for  Veterans' 

Emploj-ment  and  Training  (VETS) 
Deputy  Assistant  Secretary  for  Veterans' 

EmploNTnent  and  Training,  VETS 
Director,  Office  of  Information,  Management 
and  Budget.  VETS 
The  mailing  address  for  responsible 
officials  in  the  Mine  Safety  and  Health 


Administration  is:  4015  Wilson  Boulevard. 

Arlington.  Virginia  22203. 

Deputy  Assistant  Secretary 

Chief.  Office  of  Congressional  and  Legislative 

Affairs 
Director.  Office  of  Information  and  Public 

Affairs 
Administrator  for  Coal  Mine  Safety  and 

Health 
Chief.  Office  of  Technical  Compliance  and 

Investigation  (Coal) 
Administrator  for  Metal  and  Nonmetal  Mine 

Safety  and  Health 
Director.  Office  of  .\ssessmenls 
Director.  Office  of  Standards.  Regulations 

and  Variances 
Director  of  Program  Planning  and  Evaluation 
Director  of  .'Administration  and  Management 
DirB{:tor  of  Educational  Policy  and 

Development 

The  mailing  address  for  the  Office  of 
Administrative  Law  Judges  and  the  Benefits 
Review  Board  is.  respectively:  800  K  Street. 
NW.,  Washington.  DC  20001-8002  and 
20001-8001. 

Chief,  Office  of  Administrative  Law  Judges. 

suite  400-N. 
Chair,  Benefits  Review  Board,  suite  500-N. 

(2)  The  titles  of  the  responsible  officials  in 
the  field  offices  of  the  various  independent 
agencies  are  listed  below:  Unless  otherwise 
specified,  the  mailing  address  for  these 
officials  by  region,  shall  be: 

Region  I: 

One  Congress  Street.  11th  floor.  Boston. 
Massachusetts  02114. 

In  Region  I.  Only,  the  Mailing  Address  For 
OSHA  Is: 

1.33  Portland  Street.  1st  floor.  Boston. 
Massachu.setis  021 14. 

Region  II: 

201  Varick  Street.  .New  York.  New  York 
10014. 

Region  III: 

Gateway  Building.  353.'>  .Market  Street. 

Philadelphia.  Pennsylvania  10104. 
Region  IV: 

1375  Peachtree  Street.  NE..  Atlanfh.  Gi-orgia 

30,367. 
214  N.  Hogan  Street,  suite  1006,  Jacksonville, 

Florida  32202.  (OWCP  Only). 

Region  V: 

Kluczynski  Federal  Building,  230  South 
Dearborn  Street.  Chicago,  Illinois  00604. 

1240  East  Ninth  Street,  room  851.  Cleveland. 
Ohio  44199.  (FEC  only). 

Region  VI: 

525  Griffin  Square  Building,  Griffin  &  ^'oung 
Streets.  Dallas,  Te.xas  75202. 

Region  VII: 

Federal  Office  Building.  911  Walnut  Street. 
Kansas  City.  Missouri  04106. 

Region  VIII: 

Federal  Office  Building.  1961  Stout  Street, 

Denver,  Colorado  80294. 
and 
1801  California  Street.  Denver.  Colo.Mdo 

80202. 
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The  mailing  address  for  the 
Regional  Bureau  of  Apprenti 
in  Region  VIII  is: 
Room  465,  U.S.  Custom  Hous 

Street.  Denver,  CO  802(11' 

Region  IX: 

71  Steve.nsnn  Street,  San  Fran 
California  94105. 

Region  X; 

111  Third  Avenue,  St-iittle.  VV 

98101-3212. 
Regional  Administrator  for 

and  .Vlanagement  (OAS.-WI) 
Regional  Personnel  Officer, 
Regional  Director  for  Ir.lorma 

Affairs 
Regional  Administrator  for  K 

Training  Administration 
Regional  [)i"'f.tor.  Job  Corps 
Director.  Regional  Bure.ui  of . 

and  Training,  ETA 
Regional  Management  Analys 

Georgia 
Regional  Administrator  for  \V, 

ESA 
Regional  Director  for  Feciera!  ( 

Compliance  Programs  ESA 
Regional  Director  for  the  OiTn 

Compensation  Programs 
District  Director.  Office  of 

Compensation  Programs 


shing!on 
A(|ininii>trati6n 
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[e:  7\ 


ITA 
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ETA-Atlanta, 

gf  and  Hour. 

ontract 
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ES\ 
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room 


Wage  and  Hour  Division,  ESA 
Officials.  District  Offices 

135  High  Street,  room  31(1,  Ha 

Connecticut  06103. 
66  Pearl  Street,  room  211.  Port 

04101. 
One  Bowdoin  Square.  8th  floo 

Massachusetts  02114. 
200  Sheffield  St.,  room  102. 

New  Jersey  07092. 
3131  Princeton  Pike,  Building 

Lawrentr-  iHe,  New  Jersey 
Leo  W.  O'  Bi.en  Federal  Bldg. 

Albany,  New  York  12207. 
1967  Turnbuil  Avenue.  Bron.x 

10473. 
Ill  Weft  Huron  Street,  room  (\  1 

New  York  14202. 
825  East  Gate  Boulevard 

City.  New  York  11530. 
26  Federal  Plaza,  room  3838 

York  10278. 
159  Carlos  Chardon  Street. 

Rey,  Puerto  Rico  00918. 
Federal  Office  Building,  room 

Hopkins  Plaza.  Charles  Cent: 

Maryland  21201. 
U.S.  Custom  House,  room  238, 

Chestnut  Streets.  Philadelph 

Pennsylvania  19106. 
Federal  Building,  room  313,  1 

Avenue,  Pittsburgh.  Pennsvl 
3329  Penn  Place.  20  North 

Ave.,  Wilkes-Barre,  Pennsyl 
Federal  Building,  room  7000. 

Eighth  Sff>et.  Richmond.  Vi 
2  Hale  Strt^ :.  suite  301.  Charl 

Virginia  25301-2834. 
1375  Peachtree  St  NE.,  room 

Georgia  30367. 
Berry  Building,  suite  301.  2015 

Avenue.  Birmingham,  AIah,i 
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F(>deral  Building,  room  407.  299  East 
Broward  Boulevard.  Fort  Lauderdale. 
Florida  33301. 
3728  Phillips  Hwv.,  suite  219,  Jacksonville. 

Florida  32207.  ' 
1150  Southwest  First  Street,  room  202. 

Miami.  Florida  33130. 
Austin  Laurel  Bldg..  suite  300,  4905  W. 
Laurel  Street,  Tampa,  Florida  33607. 
Federal  Building,  room  167,  600  Martin 
Luther  King  Jr.  Place,  Louisville.  Kentucky 
40202. 
«fJO  Briar  Creek  Road,  suite  eC-412. 

Charlotte.  North  Carolina  28205. 
Somerset  Park  Building.  4407  Bland  Kd.. 

suite  260.  Raleigh.  North  Carolina  27609. 
Federal  Building,  room  1072,  1835  Assembly 

Street,  Columbia.  South  Carolina  29201. 
1  Jackson  Place.  No.  1020,  188  Ea.st  Capitol 

Street,  Jackson,  Mississippi  39210. 
1321  Murfreesboro  Road,  suite  511. 

Nashville,  Tennessee  37217. 
230  South  Dearborn  Street,  room  412. 

Chicago,  Illinois  60604-1595. 
509  West  Capitol  Avenue,  suite  205. 

Springfield,  Illinois  62704. 
46  East  Ohio  Street,  room  148,  Indianapolis, 

Indiana  46204-1919. 
River  Glen  Plaza,  suite  160.  501  East  Monroe. 

South  Bend.  Indiana  46601-1615. 
2920  Fuller  Avenue,  NE.,  suite  100,  Grand 

Rapids,  Michigan  49505-3409. 
Bridge  Place,  room  106.  220  South  .Second 
Street.  Minneapwlis.  Minnesota  55401- 
2104. 
Federal  Office  Building,  room  817,  1240  East 
Ninth  Street.  Cleveland.  Ohio  44199-2054. 
525  Vine  Street,  room  880,  Cincinnati,  Ohio 

45202-3268. 
646  Federal  Office  Building.  200  North  High 

Street.  Columbus.  Ohio  43215-2475. 
Federal  Center  Building,  room  309.  212  East 
Washington  Avenue.  Madison.  Wisconsin 
53703-2878, 
Savers  Building,  suite  611.  320  West  Capitol. 

Little  Rock,  Arkansas  72201. 
701  Loyola  Avenue,  room  13028.  New 

Orleans,  Louisiana  70113. 
Western  Bank  Bldg.,  suite  840.  505 
Marquette,  NW.,  Albuquerque.  \<!w 
Mexico  87102-2160. 
Government  Plaza  Building,  room  307.  400 
Mann  Street,  Corpus  Christi.  Texas  78401. 
Federal  Building,  room  507,  5i5  .South 

Griffin  Street,  Dallas.  Texas  75202. 
2320  LaBranch,  room  2100.  Houston.  Texas 

77004. 
Northchase  I  Office  Building,  suite  140, 
10127  Morocco,  suite  104.  San  .Antonio. 
Texas  78216. 
Fifty-One  Yale  Building,  suite  303.  51 10 
South  Square.  Tulsa.  Oklahoma  74135- 
7438. 
Federal  Building,  room  643,  210  Walnut 

Street,  Des  Moines,  Iowa  50309. 
Federal  Office  Building,  room  2900,  911 
Walnut  Street,  Kansas  City,  Missouri 
64106. 
1222  Spruce  Street,  rm.  9102B,  St.  Louis, 

Missouri  63103. 
Federal  Building,  room  715,  106  South  15th 

Street,  Omaha,  Nebraska  68102. 
Room  615,  Federal  Office  Building,  1961 
Stout  Street,  PO  Drawer  3505,  Denver, 
Colorado  80294. 
10  West  Broadway,  suite  307.  Salt  Lake  City. 
Utah  84101. 


3221  North  16th  Street,  suite  301.  Phoenix. 

Arizona  85016. 
300  South  Glendale  Avenue,  room  250. 

Glendale.  California  91205-1752. 
2981  Fulton  Avenue.  Sacramento.  CalifornM 

95821. 
211  Main  Street,  room  341.  San  Francisi  n 

California  94105. 
5675  Ruffin  Road,  suite  320.  San  Diego. 

California  92123-5378. 
Ill  SW  Columbia,  suite  1010,  Portland. 

Oregon  97201-5842. 
1111  Third  A\enue,  suite  753,  .Seattle, 

Washington  98101-3212. 

Office  of  Federal  Contract  Coinpliancf 
Progmnis.  ESA.  Responsible  Officials. 
Regional  Offices 

One  Congress  Street,  llth  floor,  Boston, 

Massachusetts  02114. 
201  Varick  Street,  room  750,  New  York,  New 

York  10014. 
Gateway  Building,  room  15340,  3535  Market 

Street,  Philadelphia,  Pennsylvania  19104. 
1375  PBa<  htrec  Street,  NE..  suite  678. 

Atlanta,  Georgia  30.167. 
Kluczynski  Federal  Building  room  570.  230 

South  Dearborn  Street,  Chicago.  Illinois 

60604. 
Federal  Building,  room  840,  525  fwiulh 

Griffin  Street,  Dallas,  Texas  75202. 
Federal  Office  Building,  911  Walnut  Street. 

room  2011.  Kansas  City.  Missouri  64106. 
1801  California  Street,  suite  935,  Denver. 

Colorado  80202. 
71  Stevenson  Street,  suite  1700.  San 

Francisco.  California  94105. 
nil  Third  Avenue,  suite  610,  Seaflic. 

Washington  98101-3212. 

Office  of  Workers'  Compensation  Programs, 
ESA.  Responsible  Officials,  District  Directors 
One  Congress  Street,  llth  Floor,  Boston, 

Massachusetts  02203,  (FECA  and  LHWCA 

only). 
201  Varick  Street,  Seventh  Floor,  New  York. 

New  York  10014,  (FECA  and  I.HVVCj\ 

only). 
3535  Market  Street.  Philadelphia, 

Pennsylvania  19104,  (FT-CA  and  LHWCA 

only). 
Fenn  Traffic  Building.  319  Washington 

.Street,  Johnstown,  Pennsylvania  15901, 

(ELBA  only). 
South  Main  Towers.  116  South  Main  Street, 

room  208,  Wilkes-Barre,  Pennsylvania 

18701.  (BLBA  only). 
Wellington  Square.  1225  South  Main  Street. 

Greensburg.  Pennsylvania  1.5601,  (BLBA 

only). 
31  Hopkins  Plaza,  room  1026.  Baltimore, 

Maryland  22201,  (LHWCA  only). 
Federal  Building,  200  Granby  Mall,  room 

212.  Norfolk.  Virginia  23510.  (LHWCA 

only). 
2  Hale  Street,  suite  304,  Charleston,  West 

Virginia  25301.  (BLBA  only). 
609  Market  Street,  Parkersburg.  West  Virginia 

26101,  (BLBA  only). 
800  North  Capitol  Street.  NW.,  Washington, 

DC  20211,  (FECA  only). 
1200  Upshur  Street,  NW.,  Washington,  DC 

20210,  (DCCA  only). 
334  Main  Street,  Fifth  Floor,  Pikeville. 

Kentucky  41501,  (BLBA  only). 
500  Springdale  Plaza,  Spring  Street.  Mt. 

Sterling.  Kentucky  40353.  (BLBA  only). 
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214  N.  Hogan  Street.  10th  Floor,  [acksonville. 

Florida  32201.  (FECA  and  LflWCA  only). 
230  .South  Dearborn  Street.  8th  floor. 

Chic  ago,  Illinois  f>0604,  (FFJCA  and 

LHWCA). 
1240  East  9th  Street.  Cleveland.  Ohio  44199 

(FECA  only). 
274  Marconi  Boulevard.  3rd  Floor, 

Columbus.  Ohio  4J215.  (BI.BA  only). 
S2'")  Griffin  Street.  Federal  Building.  Dallas. 

Texas  7.5202.  (FECA  only). 
701  Loyola  Avenue,  room  13032.  New 

Orleans,  Louisiana  70113.  (LHWCA  onlv). 
12000  North  Featherwood  Drive.  Houston. 

Texas  77034.  (LHWCA  only). 
Oil  Walnut  Street.  Kansas  Citv.  Missouri 

04100.  (FECA  only). 
IHOl  California  Street.  Denver.  Colorado 

80202,  (FECA  and  BLBA  only). 
71  Stevenson  Street,  2nd  Floor,  San 

F.rancisco,  California  9410,=i.  (FEC.^  and 

LHWCA  only). 
•401  E.  Ocean  Boulevard,  suite  720.  Long 

FJeach.  California  90802,  (LHWCA  only). 
iOO  .•Ma  Moana  Boulevard,  room  5108. 

Honolulu,  Hawaii  96850,  (LHWCA  only). 
1 11 1  3rd  Avenue,  Seattle,  Washint;ton 
•  08101-3212,  (LHWCA  and  FECA  only). 

Mintf  Safnty  Sr  Health  Administmtinn  Field 
Offices 

Chief.  Division  of  Mining  Information  Svstem 
MSHA 

I'  O.  Bo.x  25367,  DFC,  Denver,  CO  8022i- 
0307. 

Superintendent,  National  Mine  Health  and 
Safety  Academy 

P.O.  Box  1166.  Beckley.  WV  25802-1166. 

Chief.  Approval  and  Certification  Center, 
MSHA 

K.R.  Box  251,  Industrial  Park  Road. 
Triadelphia,  WV  26059. 

DIstric  t  Manager  for  Coal  Mine  S.ifetv  and 
Health 

I'enn  Place,  room  3128,  20  N.  Pen;i.sv!vania 

Avenue,  Wilkes  Bine,  FA  18701 
RKl,  Box  736,  Hunker.  PA  15639. 
^1012  .Mountaineer  Mall,  Morgantown.  WV 

20505. 
100  Uluestone  Road.  .Mt.  Hope.  WV  25880. 
P  O.  Box  560,  Norton.  V.A  24273. 
2iO  Ratliff  Creek  Road.  Pikeville.  KV  41501. 
HC  GO.  Box  1762.  Barhour\ille.  KV  40906. 
P.O.  Box  418.  Vincennes.  IN  47591. 
P.O.  Box  25367,  Denver,  CO  80225-0,367. 
100  Y.MCA  Drive.  Madisonvllle.  KY  42431- 

0019. 

District  Manager  for  Metal  and  \(;nMetal 
Mine  Safely  and  Health 

230  executive  Drive.  Mars.  FA  16040-9812. 
135  Gemini  Ci.'-cle.  suite  212.  Birmingham. 

AL  35209. 
515  W.  1st  Street.  #228.  Duluth.  .MN  55802- 

1302. 
1 100  Commerce  Street,  room  4C50.  Dallas. 

TX  75242-0499. 
P.O.  Box  25367.  Denver.  CO  80225-0367 
3333  Vaca  Valley  Parkway,  suite  600, 

Vacaville.CA  95688. 


Office  of  Labor-Management  Standards. 
Regional  Directors— District  Directors 
OLMS  Regional  Directors 

Suite  600,  1365  Peachtree  Street.  NE., 

Atlanta,  GA  30367. 
Suite  302.  121  High  Street,  Boston,  MA 

02110. 
Suite  774.  Federal  OTfice  Building.  230  S. 

Dearborn  Street.  Chicago,  IL  60604. 
Suite  831.  Federal  Office  Building.  1240  E. 

Ninth  Streel.  Cleveland.  OH  44199. 
Suite  300.  525  Griffm  Sq.  Bldg..  Griffin  & 

Young  Streets.  Dallas.  TX  75202. 
Suite  2200,  Federal  Office  Bldg..  911  Walnut 

Street.  Kansas  City.  MO  64106. 
Suite  878.  201  Varick  Street,  New  York,  NY 

10014. 
Suite  9452.  William  Green  Federal  Bldg..  6(H) 

Arch  Streel.  Philadelphia.  PA  19106. 
Suite  725.  71  Stevenson  Place,  San  Francis<.o. 

CA  94105. 
Suite  558.  Riddell  Bldg.,  1730  K  Street,  NW.. 

Washington.  DC  20006. 

OLMS  District  Directors 

Suite  1310.  Federal  Bldg.,  Ill  W.  Huron 

Street.  Buffalo.  NY  14202. 
Suite  950.  525  Vine  Street.  Cincinnati.  OH 

45202. 
Suite  940.  1801  California  Street,  Denver,  CO 

80202-2614. 
Suite  630.  Federal  Bldg..  &  Courthouse.  231 

W.  Lafavette  Street.  Detroit.  MI  48226. 
Suite  350.  Federal  Office  Bldg..  Carlos 

Chardon  Street.  Hato  Rey.  PR  00918. 
Suite  165.  401  Louisiana  Street,  Houston.  TX 

77002. 
Suite  708,  3660  Wilshire  Boulevard.  Los 

Angeles,  CA  90010. 
Suite  .503.  Washington  Square  Bldg..  Ill  NW 

183rd  Street,  Miami.  FL  33169. 
Suite  118.  517  East  Wisconsin  Avenue. 

Milwaukee.  WI  53202-4504. 
Suite  100,  Bridgeplace,  220  South  Second 

Street.  Minneapolis.  MN  55401. 
Suite  238.  233  Cumberland  Bend  Drive. 

Nashville.  TN  37228. 
.Metro  Star  Plaza,  190  Middlesex/Essex 

Turnpike,  Iselin,  .NJ  08830. 
Suite  804.  234  Church  St.-eet.  New  Haven.  CH' 

06510. 
Suite  13009.  701  Loyola  Avenue.  New 

Orleans.  L\  70113. 
Suite  801.  Federal  Office  Bldg..  1000  Lilwrlv 

Avenue.  Pittsburgh.  PA  15222. 
Suite  9109  E.  1222  Spruce  Street.  St.  Louis, 

MO  63103. 
Suite  880.  Ill  3rd  Avenue.  Seattle.  WA 

98101-3212, 
Suite  301.  4905  W  Laurel  Streel.  Tampa.  FL 

33b07 

Regional  Administrator.  Occupational  Snfetv 
and  Hrnltb  Administration  (OSHA) 
Area  Director.  OSHA 

Valley  Office  Park,  13  Branch  Street, 

.Methuen,  Massachusetts  01844. 
639  Granite  Street.  4th  Floor.  Braintree. 

Massachusetts  02184. 
279  Plea.sant  Streel.  suite  201.  Concord,  N(!W 

Hampshire  03301. 
380  Westminister  Mall,  room  243. 

Providence.  Rhode  Island  02903. 
1145  Main  Street,  room  108.  Springfield. 

.Massachusetts  01 103-1493. 


40  Wifsterji  Avenue,  room  121.  Augusta. 

Maine  04330. 
Federal  Office  Building.  450  Main  Stre«M. 
room  508.  Hartford.  Connecticut  06103. 
One  LaFayette  Square,  suite  202.  Bridgeport. 

Connecticut  00604. 
90  Churrh  Strc^et.  room  1407.  New  York.  New 

York  10(K)7. 
990  Westburv  Road.  Westbur\-.  New  York 

11590. 
42-40  Bell  Boulevard.  Bavside.  New  York 

11301. 
3300  Vikerv  Road,  North  New,  Syracuse. 

New  York  13212. 
5360  Genesee  Street.  Bowmansville.  .New 

York  14026. 
L'.S.  Courthouse  &  Federal  Office  Building. 
Carlos  Chardon  Avenue,  room  559.  Hato 
K;"y.  Puerto  Rico  00918. 
401  New  Karner  Road,  suite  300.  .Mbanv. 

New  York  12205-3809. 
Marlton  Executive  Park.  Building  2.  suite 
120.  701  Route  73  South.  .Marlton.  New- 
Jersey  08053. 
299  Cherry  Hill  Rcjad.  suite  304.  Parsippanv. 

New  lersey  07054. 
500  Route  17  South.  2nd  Floor.  Hasbrouck 

Heights.  New  lersey  07604. 
I'la/a  35.  suite  205.  1030  St.  Georges  Avenue. 

Aveiiel.  New  jersey  07001. 
660  White  Plains  Road.  4lh  Floor.  Tarrvtown. 

.New  York  10591-5107. 
i;S  C;uston)  House,  room  242.  55ec;ond  A 
Chestnut  Street.  Philadelphia. 
Pennsylvania  19106. 
One  Rodney  Square,  suite  402.  920  King 

Street.  Wihnington.  Delaware  19801. 
Federal  Building,  room  1428.  1000  Liberty 
Avenue.  Pittsburgh.  Pennsylvania  15222. 
20  North  Pennsylvania  Avenue.  Penn  Place. 
room  2005.  Wilkes-Baire.  Pennsylvania 
18701-3590. 
850  North  5th  Street,  Allenlown. 

Pennsylvania  18102. 
550  Eagan  Street,  room  206.  Charleston.  West 

Virginia  25301. 
3939  West  Ridge  Koad.  suite  Bl2.  Erie. 

Pennsylvania  10506-1857. 
Progress  Plaza.  49  .North  Progress  Street. 

Harri.sburg.  Pennsylvania  17109. 
Federal  Building,  room  1110,  Charles  Cx-nter. 
31  Hopkins  Plaza.  Baltimore.  .Maryland 
21201. 
lecleral  Offic:e  Building,  200  Cranbv  Street, 
room  835,  Norfolk,  Virginia  23510-1811, 
La  Vista  Perimeter  Office  Park,  Building  7, 

suite  110,  Tucker,  Georgia  30084. 
2400  Herodian  Way,  suite  250,  Smyrna, 

Georgia  30080. 
4.50  M.ill  Boulevard,  suite  J.  Savannah. 

Georgia  31406. 
Todd  Mall.  2047  Canvon  Road.  Binninghani. 

.Mabama  35216. 
3737  (Government  Boulevard,  suite  100. 

Mobile.  Alabama  36693. 
1835  Assembly  Street,  room  1468.  Columbia, 

South  Ciirolina  29201, 
Iac:aranda  Executive  Court.  8040  Pettirs  Road. 
Building  H-100.  Fori  Lauderdale.  Florida 
33324. 
3780  1-55  North,  suite  210.  Jack.son. 

Mississippi  39211-6323. 
.3100  Iniversity  Boulevard  South,  room  303. 

Jacksonville,  Florida  32216 
lohn  C.  Watts  Federal  Building.  330  West 
Broadway,  room  108.  Frankfort.  Kenlui  kv 
40fi01. 
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lEa^t 


P.rk 


■ii 


Idng 


2002  R).  ti.tifj  loiifts  Road,  s 

NashviUt',  Toiinessee  372 
t>nturv  .St.stion,  300  Fayett 

438,'R.tl.'if;h,  North  Carol 
SH07  Brwkenrid^e  Parkwoy 

Florid.!  33fil(). 
ItWM)  167;h  Street,  suite  12, 

IliinGi-~  ti()40') 
OUara  Laki-  PI  i^a,  2360 

siuite  1(110,  Il»>s  Plaines.  II 
344  Smokf  rriH'  Business 

Aurora.  Illinois  60542. 
Federal  OffK  -•  Building,  12 

room  8'>').  (.leveland,  Ohi 
F.'deral  OfHi  e  Building,  20C 

room  620,  ('ulumbus,  Ohi 
US  P.O.  &  Courthouse  Bui 

.Street,  nxini  423.  Inriiam 

46204. 
lo'Triangl*-  P.irk  Flrive.  Ciii' 

45246. 
2618  North  Ballard  Ko.'<i.  .\ 

VVistonsJiT  WI1.5. 
Henry  .S.  Rhi;ss  Building,  ro* 

West  Wise  onsin  Avenue. 

Wiscon-^in  53203. 
1 10  South  4th  Strt-et,  r<m'u 

MinnchDt.i  5.')401. 
234  North  Summit  Street,  n 

Ohio  43604 
HOI  South  Wavtrflv  Road,  su 

Michigan  48017-4200. 
4802  East  nrn.i«)w,iy,  Madi' 

53716. 
2918  W.  Willow  Knolls  Ro,ii 

61614. 
8344  East  K.I,  Thornton  Fn- 

Dallas,  1V>.is  75228. 
611  East  6i;i  Srre<?t,  Gran!  Hi 

303,  Austin  Texas  78701. 
Wcstbank  Bui!dii)«,  suite  82 

Avenue.  VW.,  Albuquer.ji 

87102. 
2156  Wooddale  Boulevard,  I 

suite  200.  Baton  Rouge,  1. 
Government  Plaza,  400  Man 

300,  Corpus  Christi,  Texa^ 
Federal  Offii  e  Building,  12 

room  422.  I.uhbock,  Texas 
350  North  .Sam  Houston  Par 

120,  Houston,  Texas  7706i: 
17625  El  Cami.-.o  Real,  suite 

Texas  7705H. 
420  West  Main  Place,  suite 
-  Citv,  Okl.Thoma  73102. 


ite  C-205, 
5. 

ille  Mall,  room 
na  27601. 
suite  A,  Tampa, 


"alumet  Ciiv, 


East  9th  Strei;t. 
44199. 

N.  High  Street, 
>  43215. 

,  46  East  Ohio 
is.  Indiana 


4.  Pari  7(1  is  amtnidoi 


The  Dopartmentnl 
N-2428.  FPB.  tei  {202) 
agency  coordinators  for 


Age  icy 


Office  of  the  Secretary  (O/SEf  Y) 
Otiice  of  the  Assistant 

ment  (OASAM). 
Office  of  the  Admin.  I  aw  Jud^s 
Benefits  Review  Board  (BRB) 
Office  of  the  American  Workplace 

grams  (OAW/OSP). 
Bureau  of  Labor  Statistics 
Emplovoes  Compensation  Ai)i 


(EL  5) 


Devon  Avenue, 
inois  60018. 

North 


1  o 

nnati.  Ohio 

pleton. 

in  1180,  310 
fihvaukee, 

16.  Minneapolis, 

>  mi  734,  Toledo. 

!e  306,  Liiising. 

1,  Wisconsin 

.  Peoria,  Illinois 

uay.  SI. ite  420. 

Iding,  room 

.  505  Marquette 
',  New  Mexi(  o 


o  i 


01 


oover  .-Xniiex, 

isiana  70806. 

Street,  room 

•8401. 

Texas  Avenue. 
79401. 
k^vay  Fast,  room 

00,  Houston. 

3|)0,  Oklahoma 


.North  Starr  II,  suite  430,  8713  Airport 

Freeway,  Fort  Worth,  Texas  76180-7604. 
S.3vers  Building,  suite  828,  320  West  Capitol 

Avenue,  Little  Rock,  Arkansas  72201. 
4171  North  Mesa  Street,  room  C119,  El  Paso, 

Texas  79902. 
6200  Connecticut  Avenue,  suite  100,  Kansas 
,     City,  Missouri  64120. 
911  Washington  Avenue,  room  420,  St. 

Louis,  Missouri  63101. 
210  Walnut  Street,  room  815,  Dps  Moines. 

Iowa  50300. 
300  Epic  Center,  301  North  Main,  Wichita. 

Kansas  67202. 
Overland— Wolf  Building,  room  100,  6910 

Pacific  Street,  Omaha,  Nebraska  68106. 
5709  Broadmoor,  suite  338,  Mission,  Kansas 

66202. 
19  North  25th  Street,  Billings,  Montana 

59101. 
220  E.  Rosser,  room  348,  P.O.  Box  2430. 

Bismarck,  North  Dakota  58501. 
7935  East  Prentice  Avenue,  suite  209, 

Englewood,  Colorado  80011-2714. 
1391  Speer  Boulevard,  suite  210,  Denver. 

Colorado  80204. 
1781  South  300  West.  PO  Box  65200,  Salt 

Lake  Cjty,  Utah  84165-0200. 
71  Stevenson  Street,  room  415,  San 

Francisco,  California  94105. 

300  Ala'Moana  Boulevard,  suite  5122.  PO 
Box  50072,  Honolulu,  Hawaii  96850. 

3221  North  16th  Street,  suite  100,  Phoenix 

Ari7ona  85016. 
1050  East  William,  suite  435,  Carson  Citv. 

Nevada  89701. 

301  West  .Northern  Lii^his  Boulevord,  suite 
407,  Anchorage,  Alaska  99,503. 

3050  North  Lakeharbor  Lane,  suite  134. 

Boise,  Idaho  83703. 
121  107th  Avenue,  Northeast,  room  110. 

Bellevue,  Washington  98004. 
1220  .Southwest  Third  Avenue,  room  640. 

Portland,  Oregon  97204. 

Pension  and  Welfare  Benefits  Admlnistrniian 
ArfQ  Director  or  District  Supervisor 

Area  Direcifor.  One  Bowdoin  Square.  7t!i 

Floor,  Boston,  Massachusetts  02114. 
.Area  Director,  1633  Broadway,  rm.  226.  \eu 

York,  NY  10010. 
Area  Director,  3535  Market  Street,  room 

M.300,  Gateway  Building,  Philadelphia, 

Pennsvlv.inia  19104. 


District  Supervisor,  1730  K  Street  NW..  suite 

556,  Washington,  DC  20006. 
Area  Director,  1371  Peachtree  Street  NE., 

room  205,  Atlanta,  Georgia  30367. 
District  Supervisor,  111  NW.  133rd  Street, 

suite  504,  Miami,  Florida  33169. 
Area  Di.'ector,  1885  Dixie  Highway,  suite 

210,  Ft  Wright,  Kentucky  41011. 
District  Supervisor,  231  W.  Lafayette  Street 

room  619,  Detroit,  Michigan  48226. 
Area  Director,  401  South  State  St.,  suite  840 

Chicago,  Illinois  60605. 
Area  Director,  room  1700.  911  Walnut  Street 

Kansas  City,  Missouri  64106. 
District  Supervisor,  815  Olive  Street,  room 

338,  .St.  Louis,  Missouri  63101. 
.Area  Director,  525  Griffin  Street,  room  707 

Dallas,  Texas  75202. 
.Area  Director,  71  Stevenson  Street,  suite  915, 

P.O.  Box  1902.50,  San  Francisco,  Californi.i 

94119-0250. 
District  Director,  1111  Third  Avenue,  room 

860,  Seattle,  Washington  98101-3212 
Area  Director,  3660  Wilshire  Boulevard, 

room  718,  Los  Angeles,  California  90010. 
-Area  Director,  suite  514,  790  E.  Colorado 

Blvd.,  Pasadena,  CA  91101. 

Regional  Administrators,  Veterans' 
Employnwnt  and  Training  Service  (VETS I 

Region  I:  One  Congress  Street,  11th  Floor, 

Boston,  Massachusetts  02114. 
Region  II;  201  Varick  Street,  room.  766.  \i".v 

York,  New  York  10014. 
Region  111:  U.S.  Customs  House,  room  305, 

Second  and  Chestnut  .Str^•ets,  Philadelphj;i 

Pennsylvania  19106. 
Region  IV:  1371  Peachtree  Street,  NE.,  room 

326,  Atlanta,  Georgia  30367. 
Region  V:  230  South  Dearborn,  room  1C)(>4 

Chicago,  Illinois  60604. 
Region  VI;  525  Griffin  Street,  room  205. 

Dallas,  Texas  75202. 
Region  VII:  Federal  Building,  room  803,  oi : 

Walnut  Street,  Kansas  City,  Missouri 

64106. 
Region  VIII:  1801  California  Street,  suite  0)0 

Denver,  Colorado  80202-2614. 
Region  IX:  71  ,Stevenson  Street,  suite  705. 

San  Francisco,  California  94105. 
Region  X:  1111  Third  Avenue,  suite  80(1 

.Se.ittle,  Washington  08101-3212. 


PART  70— [AMENDED] 

by  adding  an  Appendix  B  to  read  as  follows: 

/  ppendix  B  to  Part  70— Freedom  of  Information/Privacy  Act  Coordinators 

'gal  and  Administrative  Contact  is  Miriam  MrD.  Miller,  Esq.,  Office  of  the  Solicitor,  Hoo:;i 
?19-til88:  F.\X  (202) -219-6896.  For  direct  assistance,  you  may  wish  to  f:ontact  the  following 
T  Frendnni  of  Information  Act  and  the  Privacy  Act: 


tie 


Secrel  iry  for  Admin,  and  ly/lanage- 


(OALJ)  

,  Ofc  of  Stafulory  Pro- 


eals  Board  (ECAB) 


Person 


Tena  Lumpkins 
Tena  Lumpkins 


Mary  Grace  Dorsey 

Sharon  Ralliff  

Kelly  Andrews  


K.  Kurz  or  D.  Solis    . 
Mary  Ellen  McKenna 


Address 


Rm.  N-1301,  FPB 
Rm.  N-1301.  FPB 


Suite  400-N,  800  K  St.,  NW  WDC 
Suite  500-N,  300  K  St.,  NW  WDC 
RM.  h4-5411,  FPB  _ 


Rm  3255,  PSB  

Rm.  300  Reponeis  BWg. 


Telephone ' 


219-5095 
219-5095 

633-035:: 
633-75C3 
219-4473 

606-7626 

40i-i?;;r.  I 
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Agency 

Employment  Standards  Admin.  (ESA) 

Employment  and  Training  Admin.  (ETA)  

Ofc  of  the  Inspector  General  (OIG)  

Deputy  Under  Secretary  for  International   Labor  Affairs 

(ILAB). 

Office  of  Labor-Management  Standards  (OLMS) 

Mine  Safety  and  Health  Admm.  (MSHA)  

Occupational  Safety  and  Health  Admin.  (OSHA)  

Pension  and  Welfare  Benefits  Admin.  (PWBA) 

^resident's  Committee  on  the  Employment  of  Persons 

with  Disabilities  (PCEPD). 

Office  of  the  Solicitor  (OSOL)  

Veterans'  Employment  and  Training  Service  (VETS)  

'  All  numbers  are  withm  area  code  (202)  except  MSHA 


Person 

Dorothy  Chester  . 

Patsy  Files  

Pamela  Davis 

Patricia  Clark  

James  Santelli  ... 

Tom  Brown  

James  Foster  

June  Patron  

Gregory  Best 

Elizabeth  Newton 
Bernard  Wroble  .. 


Address 

Rm.  S-3013C,  FPB  

Rm.  N^671,  FPB  

Rm.  S-5506,  FPB  

Rm.  S-5303.  FPB  [. 

Rm.  N-5613,  FPB  

Rm.  605,  BT»3  Arlington,  VA 

Rm.  N-3647,  FPB  

Rm.  N-5625.  FPB 

Suite  300,  1331  F  St.,  NW  WDC 

Rm.  N-2414,  FPB  

Rm.  S-1310,  FPB  


Telephone ' 


219-8447 
219-6695 
219-6747 
219-6136 

219-7373 
(703)  235-1452 
219-6148 
219-6999 
376-6200 

219-6884 
219-6350 


Ihii Iding  Addresses 

a.  Frances  Perkins  Building.  2(Ki 
Constitution  Avenue,  NW  .  Washiiigtop..  DC 
20210. 

b.  Postal  Square  Building.  2  Massai  husetts 
.\v«  nue,  NE.,  Washington.  I»C  202 12-0001 


f .  Bdllston  Towers  \o.  3,  4015  Wilson 
Boulevard.  Arlington,  VA  22203. 

d.  Reporters'  Building.  300  7th  Street.  SW 
Washington.  DC  20024. 

e.  Tet  h  World.  800  K  Street.  NW  . 
Washington.  DC  20001-8002. 


Signed  at  W.fsliingfon.  IK!,  this  isi  d.,\  (,; 
lune.  1994. 
Robert  B.  Reich. 
Sei  retnry  oflMbor. 

IFR  I)o<,.  94-13882  Filed  6-H -94   8:45  .iml 
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SUMMARY:  The  Departm 
Human  Services  (HHS) 
the  scientific  and  ter.hni 
fnr  Federal  drug  testing 
revises  certain  standarij 
certification  of  laborntor 
urine  drug  testing  for  Fep 
EFFECTIVE  DATE:  Septom 
FOR  FURTHER  INFORMATIcfi 
Donna  M.  Bush,  Chief. 
Section,  Division  of  W 
Programs.  Substance .' 
Health  Services  Admini 
(SAMHSA),  room  9A-:i: 
Ijiue.  Rockviile.  Marvin 
(.101)443-6014. 
SUPPLEMENTARY  INFORMAL-ION 
Department  is  revising  t 
entitled  "Mandatory  Gu 
Federal  Workplace  Drug 
Programs."  (Mandatorv 
which  were  initially  pu 
Federal  Register  on  Apr  1 
FR  11979).  These  Manda 
and  the  revisions  are 
accordance  v^ith  Executi 
1 2564  dated  September 
section  ."iOS  of  Public  La 
U.S.C.  section  7301  note 
Supplemental  Approprir 
fiscal  year  1987  dated  Ju 
revisions  to  the  Mandate  y 
incorporate  changes  ba.sejd 
comments  submitted  an 
Department's  first  .5  year; 
in  implementing  and  ad 
these  Guidelines. 

BACKGROUND  AND  SUMMAfJY  OF  PUBLIC 
COMMENTS  AND  POLICIES  Of  THE  REVISED 
GUIDELINES 
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The  basic  purpose  of 
Guidelines  is  to  establish 
tei:hnical  guidelines  for 
agencies"  workplace  drug 
programs  and  to  establish 
program  for  laboratories 
urine  drug  testing  for  Federal 
The  proposed  revisions 
Federal  Register  on  Jan 
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Register  on  April  11,  1988,  but  as 
indicated  above  refined  some 
requirements  in  order  to  incorporate 
changes  based  on  the  Department's  first 
5  years  of  experience  in  implementing 
and  administering  these  Guidelines. 
The  major  changes  proposed  in  the 
notice  published  in  the  Federal  Register 
on  January  25,  1993,  are  summarized 
here  to  facilitate  the  discussion  of  the 
comments  received  during  the  public 
comment  period. 

The  Department  proposed  reducing 
the  requirement  to  collect  60  mL  of 
urine  at.the  collection  site  to  30  niL. 
This  change  was  proposed  because 
many  times  donors  have  difficulty  in 
providing  the  60  mL  of  urine.  In 
addition,  30  mL  is  adequate  to  complete 
the  required  testing  and  satisfy  other 
program  requirements. 

The  Department  proposed  to  revise 
the  specimen  collection  procedure  to 
allow  Federal  agencies  to  u.se  an 
optional  "split  specimen"  coll«;tion 
procedure.  Several  Federal  agencies 
have  been  granted  waivers  to  use  split 
specimen  collection  procedures  during 
the  past  5  years.  Establishing  a  "split 
spe(;imen"  procedure  will  ensure  that 
each  Federal  agency  will  be  using  the 
same  procedure.  The  Department 
believes  that  appropriate  guidance  mu.st 
be  provided  regarding  the  minimum 
acceptable  volumes  for  the  split 
specimens,  measuring  temperaturw 
before  a  single  donor  specimen  is 
transferred  into  two  separate  specimen 
bottles,  sending  both  split  specimen 
bottles  to  the  laboratory  at  the  same  time 
to  en.sure  that  they  are  subject  to  the 
same  shipping  and  .storage  conditions, 
and  specifying  the  procedures  for 
testing  Bottle  B  when  the  Bottle  A 
s|)ecimen  is  reported  positive. 

The  DejMrtment  proposed  to  revise 
the  collection  procedure  to  allow 
Federal  agencies  to  use  an  individual  of 
the  same  gender,  other  than  a  collection 
site  employee,  to  observe  the  collection 
of  a  specimen  whenever  there  is  reason 
to  believe  the  individual  may  have 
altered  or  substituted  the  spe<:imen. 
This  change  is  based  on  the 
understanding  that  it  is  not  always 
possible  to  have  a  collection  site 
employee  of  the  same  gender  ob.serve 
the  collection. 

The  Department  proposed  a  change  to 
allow  a  laboratory  to  use  a  certifying 
scientist  who  is  only  certified  to  review 
initial  drug  tests  which  are  negative. 
This  could  assist  in  reducing  the  cost  of 
testing  without  compromising  the 
reliability  of  drug  testing. 

The  Department  proposed  that  the 
initial  test  level  for  marijuana 
metabolites  be  reduced  from  100  ng/mL 
to  50  ng/mL.  This  change  refiects 


advances  in  technology  of  immunoassav 
tests  for  marijuana  metabolites. 

The  Department  proposed  to  a  I  low 
laboratories  to  use  multiple 
immunoassay  tests  for  the  same  drug  or 
drug  class.  This  would  allow 
laboratories  to  use  an  initial  test  and 
then  forward  all  presumptive  positives 
for  a  second  test  by  a  different 
immunoas.say  technique  to  minimize 
possible  presumptive  positives  due  to 
the  presence  of  structural  analogues  in 
the  specimen.  In  addition,  this  policv 
would  allow  a  laboratory  to  use  a 
different  immunoassay  for  specimens 
that  may  be  unteslable  with  one 
immunoassay. 

The  Department  propo.sed  that  in 
order  to  report  a  specimen  positive  for 
only  methamphetamine,  the  specimen 
mu.st  al.so  contain  the  metabolite 
amphetamine  at  a  concentration  equaj 
to  or  greater  than  200  ng/mL  by  the 
confirmatory  te.st.  This  proposed 
requirement  would  ensure  that  high 
concentrations  of  sympathomimetic 
amines  available  in  over-the-counter 
and  prescription  medications  will  not 
be  misidentified  as  methamphetamine. 
The  Department  proposed  reducing 
the  number  of  blind  samples  a  Federal 
agency  mu.st  submit  each  quarter  to  its 
contracting  laboratory  from  10%  of  all 
samples  to  a  minimum  of  3%  (with  a 
maximum  of  100  blind  samples).  This 
proposed  change  may  significantly 
reduce  the  costs  associated  with 
maintaining  a  blind  sample  program 
without  affecting  the  Federal  agency's 
ability  to  monitor  a  laboratory's 
performance. 

The  performance  testing  sample 
portion  of  the  laboratory  certification 
program  was  proposed  to  be  changed  hv 
reducing  the  performance  testing  (PT) 
challenges  for  certified  laboratories  Iron* 
6  cycles  per  year  to  4  cycles  per  year. 
Experience  in  this  and  other 
performance  testing  programs  indicates 
that  4  cycles  per  year  is  sufficient  to 
assess  a  laboratory's  ability  to  test  and 
report  results  for  performance  testing 
samples. 

Tlie  Department  proposed  restricting 
the  types  of  arrangements  that  can  exist 
between  the  Medical  Review  Officer 
(MRO)  and  the  laboratory  to  ensure  that 
a  conflict  of  interest  does  not  exist.  The 
restrictions  would  require  that  the 
agency's  MRO  not  be  an  employee  or  an 
agent  of,  or  have  any  financial  interest 
in,  the  laboratory  for  which  the  MRO  is 
reviewing  drug  testing  results. 
Similarly,  the  laboratory  would  be 
prohibited  from  entering  into  any 
agreement  with  an  MRO  that  could  be 
construed  as  a  confiict  of  interest. 

A  new  subpart  D  was  proposed  which 
provides  detailed  procedures  for  the 
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internal  review  of  a  suspension  or 
proposed  revocation  of  a  laboratory's 
certification  to  perform  drug  testing. 
These  procedures  will  ensure  and 
provide  a  timely  and  fair  review  of  all 
susoensions  or  proposed  revocations. 
The  Department  proposed  that  the 
written  notice  of  the  suspension  which 
is  sent  to  the  laboratory,  as  well  as  the 
reviewing  official's  written  decision 
upholding  or  denying  suspension  or 
proposed  revocation  under  the  review 
procedures  in  subpart  D,  would  be  made 
available  to  the  public  upon  request. 
This  provision  ensures  that  the  public 
has  acce.ss  to  the  documents  containing 
the  basis  for  HHS's  actions. 

B.  Public  Comments  and  the 
Department's  Responses 

The  Department  received  73  public 
comments  on  the  proposed  changes 
from  Federal  agencies,  individuals, 
organizations,  and  companies.  About 
50%  ofthe.se  supported  all  or  some  of 
the  proposed  changes.  All  written 
comments  were  reviewed  and  taken  into 
consideration  in  the  preparation  of  the 
revised  Mandatory  Guidelines.  The 
substantive  concerns  raised  in  the 
public  comments  and  the  Department's 
responses  to  the  comments  are  set  out 
below.  Similar  comments  are 
considered  together. 

7.  Definitions 

A  number  of  commenters  expressed 
concerns  with  the  definitions  in  .section 
1.2.  It  was  suggested  that  the  definition 
for  chain  of  custody  injlicate  that 
couriers  do  not  need  to  document  chain 
of  custody  while  the  specimens  are  in 
transit  to  the  laboratory.  The 
Department  agrees  that  the  Mandatory 
Guidelines  should  be  clarified  to 
address  that  issue.  Specimens  are  sealed 
in  packages  and  any  tampering  with  a 
sealed  specimen  would  be  noticed  by 
the  laboratory  and  documented  on  the 
specimen  chain  of  custody.  In  addition, 
as  a  practical  matter,  couriers,  express 
couriers,  and  postal  service  personnel 
do  not  have  access  to  the  specimen 
chain  of  custody  form  since  the  form  is 
inside  the  sealed  package.  Section  2.2(i) 
of  the  Mandatory  Guidelines  that 
discusses  the  transportation  of  a 
specimen  to  a  laboratory  has  been 
revised  to  clarify  this  point. 

One  commenter  recommended  that 
the  definitions  in  the  Guidelines 
conform  to  the  definitions  established 
by  the  National  Committee  for  Clinical 
Laboratory  Standards  (NCCLS)  since  the 
proposed  definitions  may  be  in  conflict 
with  the  efforts  of  that  nonprofit, 
educational  organization.  The 
Department  fully  supports  the  efforts  of 
this  committee  to  develop  standard 


definitions  since  a  common 
understanding  of  definitions  is  essential 
for  maintaining  a  high  level  of 
performance  within  laboratory  testing 
programs.  The  Department  has  revised 
the  definitions  in  section  1.2  to  ensure 
that  they  are  consistent  with  tho.se 
proposed  currently  by  NCCLS.  The 
Department  has  changed  the  propo.sed 
definitions  for  calibrator,  control,  and 
standard  as  well  as  included  new 
definitions  for  donor,  specimen,  sample, 
and  quality  control  sample.  The 
Department  also  made  appropriate 
changes  in  other  sections  of  the 
Guidelines  to  ensure  that  the  terms  used 
were  consistent  with  these  new 
definitions.  The  Department  note.s. 
however,  that  these  changes  are  not 
substantive,  but  rather  are  technical  in 
nature  to  clarify  the  definitions.  The 
Department  believes  these  changes  will 
eliminate  the  confusion  expres.sed  by 
several  other  commenters  regarding  the 
use  of  these  terms  in  other  sections  of 
the  Guidelines. 

One  commenter  believes  the  propo.sed 
definition  for  the  certif>'ing  scientist 
should  specifically  state  that  the 
individual  understands  chain  of 
custody.  The  Department  intended  that 
the  definition  of  certifying  .scienfi.st 
include  that  the  individual  have  a 
thorough  understanding  of  chain  of 
custody,  since  it  was  proposed  that  such 
individual  have  "training  and 
experience  in  the  theory  and  practice  of 
all  methods  and  procedures  used  in  the 
laboratory."  See  section  1.2.  However, 
in  order  to  prevent  any  confusion,  the 
definition  has  been  changed  to  clarify 
this  issue. 

One  commenter  suggested  that  the 
Secretary  require  a  certifying  scientist  to 
posse.ss  at  least  a  masters  degree,  so  they 
would  be  equal  to  experts  presented  by 
an  employee  who  is  contesting  the 
result  in  court  or  in  an  administrative 
proceeding.  Based  on  the  Department's 
experience,  there  are  numerous  highly 
qualified  individuals  serving  as 
certifying  scientists  who  possess 
bachelors'  degrees,  and  who  have  the 
expertise  to  testify  as  to  the  records  they 
have  certified.  These  certifying 
scientists  do  not  need  to  be  qualified  as 
experts  in  litigation,  as  the  defense  may 
qualify  someone  else  in  the  Jaboratory 
or  outside  the  laboratory  to  perform  this 
function,  if  necessary.  Further,  the 
Department  believes  that  requiring 
higher  educational  requirements  would 
place  an  unnecessary  burden  on  the 
laboratories,  as  well  as  eliminate  many 
qualified  individuals  from  serving  as 
certifying  scientists. 

One  commenter  believes  the 
requirement  to  use  an  Office  of 
Management  and  Budget  (OMB) 


approved  specimen  chain  of  custody 
form  requires  the  laboratories  to  use 
OMB  approved  laboratory  chain  of 
custody  forms.  This  interpretation  is 
incorrect.  The  Department  proposed 
that  such  forms  be  used  only  for 
specimen  chain  of  custody  forms,  not 
laboratory  chain  of  custody  forms.  The 
Department  believes  that  standard 
specimen  chain  of  custody  forms  are 
important  to  ensure  that  collection  sites 
.    have  a  consistent  form  so  as  to  reduce 
any  errors  or  incomplete  documentation 
when  filling  out  the  forms. 

One  commenter  noted  that  the 
Department's  proposed  definition  of  an 
immunoassay  test  is  ambiguous  and 
does  not  support  the  policy  that  allows 
using  a  second  immunoassay  test  for 
specimens  that  are  presumptively 
positive  for  amphetamines.  Specifically, 
the  term  "initial  test"  was  proposed  to 
be  defined  as  "[a]n  immunoassay  test  to 
eliminate  "negative"  urine  specimens 
from  further  consideration  and  to 
identify  the  class  of  drugs  that  requires 
confirmation.  "  The  Department  agrees 
with  the  commenter  that  the  definition 
is  ambiguous.  The  Department  supports 
allowing  laboratories  to  perform 
multiple  immunoassay  tests  for  the 
.same  drug  or  drug  class.  Therefore,  the 
Department  has  clarified  the  definition 
to  ensure  that  further  testing  is 
consistent  with  section  2.4(e)(4)  which 
permits  conducting  multiple  initial 
tests. 

2.  Dilution/Adulteration  Tests 

Several  commenters  concurred  with 
section  2.1(c)  which  clarifies  that 
laboratories  may  conduct  dilution/ 
adulteration  testing  to  determine  the 
validity  of  the  specimen  while  .some 
commenters  sought  to  have  the 
Secretary  define  the  specific  tests  to  be 
conducted  and  require  that  such  tests  be 
performed.  The  issue  regarding  the 
tyi>es  of  dilution/adulteration  testing  to 
be  performed  has  been  highly 
controversial  among  forensic  laboratory 
professionals  since  there  is  a  lack  of 
data  to  suggest  that  dilution/ 
adulteration  testing  can  clearly  identify 
a  donor  who  has  intentionally  taken  a 
substance  to  affect  the  outcome  of  a 
drug  test  or  has  othenvise  diluted  or 
adulterated  the  specimen.  At  this  time, 
the  Department  believes  that  such 
testing  should  remain  optional  and  the 
.selection  of  tests  to  be  conducted  for 
possible  dilution/adulteration  and  the 
cutoff  levels  for  such  tests,  if  conducted, 
should  be  determined  by  the 
laboratories  based  on  their  best 
judgment. 

Two  commenters  requested  that  the 
Department  allow  dilution/adulteration 
testing  to  be  conducted  at  the  collection 
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site.  The  Departmenf  bel 
better  able  to  monitor  the 
of  such  testing  when  it  is  c 
laboratory  personnel,  rathe 
agencies  to  monitor  such 
collection  sites.  During  the 
inspection  proce,ss.  the 
able  to  evaluate  the  laborat 
performance  of  such  testinj 
that  tests  are  performed 
of  custody  is  not  broken,  a 
contanii nation  does  not 
donor  specimen  to  another 
iinpa"i:!  the  integrity  of  a  s 
MRO  can  review  the  results 
dilution/adulteration  tests 
liifcision  on  the  basis  of  the 
his  or  her  interview  of  the 
detennine  whether  a  medi 
have  contributed  to  the  res 
testing.  In  addition,  disall 
of  dilution/adullemtion  test! 
colie^:tion  site  ensures  that 
employees  are  not  u 
to  observed  collection  and 
the  pri\acy  of  individuals  t 
maximum  e.xtent  possible 

3.  Spt^cimen  Colln-tion  Pirx 

With  regard  to  the  spe<:i 
col!ec;tion  procedure,  a  nurr 
commenters  were  highly  su 
reducing  the  required  volu 
specimen  from  fiO  mL  to  30 
in  section  2.2(0(10).  One 
however,  e.xpressed  concerr 
is  insufficient  when  dealing 
specimen  that  is  positive  foi 
one  drug.  That  may  be  the 
ca.ses.  Nevertheless,  the  nun 
specimens  that  are  positive 
than  one  drug  is  very  small 
volumes  collected  generally 
mL.  The  Department  believ 
reduced  volume  requiremen  I 
it  easier  for  an  individual  to 
urine  specimen  with  su 
on  the  tirst  attempt  rather 
the  collection  of  a  second  s 
after  drinking  a  reasonable 
liquid.  It  is  noted  that  the 
combining  additional  urine, 
drinking  a  reasonable  amou 
with  a  partial  specimen  (i.e. 
insufficient  volume  of  urine 
void)  has  been  eUminated. 
Department  believes  the 
volume  requirements  will 
.sufficient  volume  is  collected 
first  void  and  combining 
specimens  will  not  be 

One  commenter  expressec 
over  the  fact  that  the 
Guidelines  did  not  specify 
guidance  as  to  the  amount  o 
be  given  a  donor  who  could 
a  30  mL  urine  specimen.  Thi 
commenter  expressed 
regarding  the  possible  risk  o 
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ie\|es  that  it  is        intoxication  if  there  is  no  limit 

"ormarw*        established  for  the  amount  of  liquid  that 
nducted  by       can  be  provided.  The  Department 
than  require    concurs  and  has  changed  the  example 
ing  at  the        given  in  section  2.2(0(10)  to  read  "(e.g., 
aboratory         an  8  oz  glass  of  water  every  30  minutes, 
but  not  to  exceed  a  maximum  of  24  oz)." 
The  example  provided  describes  a 
reasonable  amount  of  liquid  to  be 
provided  and  the  Department  would 
cross-  expect  collet;tion  sites  to  u.se  reasonable 

from  one      care  in  its  determination  of  the  amount 
kvhich  could      of  liquid  to  provide  donors, 
imen.  The  Several  commenters  noted  that  the 

of  the  temperature  range  stated  in  the 

nd  make  a        propo.sed  revisions  did  not  agree  vvitii 
lest  and  on        the  range  stated  in  the  introductorj- 
qonor  to  di.scussion  of  the  proposed  changes.  A 

1  factor  may     notice  correcting  the  error  was 
Its  of  such        published  in  the  Federal  Register  on 
ing  the  u-ie      March  1,  1993.  The  correct  temperature 
ng  at  the  range  is  •32°-38°/90°-10O°F." 

gency  There  was  general  agreement  that  the 

ly  subject      marginally  wider  temperature  range  will 
tfius  protet:ts      not  adversely  affect  the  ability  to  detect 
the  a  donor  who  may  possibly  tamper  with 

the  specimen.  Two  commenters, 
however,  believe  that  the  lower  limit  of 
the  temperature  range  should  be 
increased.  The  Department  does  not 
agree  with  this  recommendation.  A 
urine  specimen  provided  in  a  collection 
cup  that  is  at  room  temperature  will 
cool  quickly:  therefore,  a  narrow 
temperature  range  will  significantly 
increase  the  number  of  specimens  that 
will  not  satisfy  the  temperature  range 
requirements.  This  would  cause 
numerous  unnecessary  collections  of 
second  specimens  and  falsely  raise 
suspicions  that  many  donors  have 
tampered  with  their  specimens. 

With  regard  to  the  collection  of  a 
urine  specimen  when  using  direct 
observation,  one  commenter  suggested 
that  the  employee's  agency  choose  the 
observer  if  there  is  no  collection  site 
person  of  the  same  gender  available. 
The  Department  agrees  and  sections 
2.2(0(13),  2.2(0(16).  and  2.2(0(23)  have 
been  revised  to  include  this 
requirement.  The  Department  believes 
that  the  agency  will  select  an  individual 
who  will  act  responsibly  and  reliably  so 
as  not  to  substantiate  any  allegation  to 
the  contrary  by  an  employee. 

One  commenter  beheves  that  only 
trained  collectors  should  be  involved  in 
the  collection  procedure,  especially 
when  direct  observation  is  required.  The 
Department  acknowledges  that  trained 
personnel  should  be  involved  in  the 
collection  of  urine  specimens;  however, 
it  is  not  always  possible  to  ensure  that 
a  trained  collection  site  person  of  the 
same  gender  will  be  available  when  a 
direct  observation  is  required.  Allowing 
the  agency  to  select  an  individual  to  act 
water  as  the  observer,  when  there  are  unusual 
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circumstances,  ensures  that  the 
collection  will  occur  promptly  and  as 
scheduled  rather  than  delaying  the 
collection  unne(;essarily. 

One  commenter  believed  that 
observed  collection  should  never  in- 
used  in  any  circumstances.  The 
Department  disagrees.  The  Department 
continues  to  believe  that  observed 
collection  is  justified  and  necessary 
when  there  exi.sts  reasonable  suspit  ion 
to  believe  that  the  donor  altered  or 
substituted  the  specimen.  Observed 
collections  do  not  occur  frequently. 
However,  the  Department  believes  thai 
any  invasion  of  a  donor's  privacy  is 
greatly  outweighed  by  public  health  and 
safety  concerns  in  such  cases. 

One  commenter  recommended  that 
we  refer  to  the  individual  providing  the 
urine  specimen  as  the  "donor."  The 
Department  concurs  with  the 
recommendation  and  has  replaced  the 
word  "individual,"  when  it  refers  to  the 
person  providing  a  urine  spet:imen. 
V.  ith  the  word  "donor"  throughout  the 
Guidelines.  A  definition  for  donor  has 
been  included  in  section  1.2.  In 
addition,  the  use  of  the  word  "donor" 
is  con.sistent  with  its  use  on  the 
specimen  chain  of  custody  form. 

One  commenter  suggested  that  the 
entire  collection  procedure  be  revised 
substantially  to  provide  more  specific 
guidance  to  agencies  on  the  collection 
process.  The  Department  believes  the 
procedure,  as  described,  provides 
sufficient  guidance  to  the  agencies  on 
the  collection  process,  including  factors 
to  ensure  that  urine  specimens  are 
collected  properly  and  satisfy  chain  of 
custody  requirements.  The  changes 
made  in  the  Mandatory  Guidelines  with 
regard  to  the  single  specimen  collection 
procedure  and  the  optional  split 
specimen  procedure  should  clarify  the 
procedures  and,  thereby,  address  many 
of  the  concerns  raised  by  this 
commenter  without  completely  revising 
and  expanding  the  descriptions  of  the 
collection  procedures. 

Many  commenters  concurred  with 
including  an  optional  split  specimen 
collection  procedure.  They  believed  it 
was  important  to  include  split 
specimens  since  the  Omnibus 
Transportation  Employee  Testing  Act  of 
1991,  Title  V  of  Public  Law  102-143, 
requires  using  a  split  specimen 
collection  procedure  for  industries 
regulated  by  the  Department  of 
Transportation  (DOT).  This  is 
particularly  important  since  Federal 
employees  from  a  number  of 
Departments  will  be  subject  to  both  the 
requirements  of  DOT  (49  CFR  Part  40) 
and  the  requirements  of  the  Mandatory 
Guidelines  and  Executive  Order  12564 
(September  15,  1986). 


Two  «:ommenters  suggested  allowing 
the  use  of  two  or  three  containers  to 
(ollect  split  sperjmens.  The  Department 
agrees  with  this  recommendation  and 
has  revised  the  collection  procedure  to 
indicate  clearly  that  either  a  specrimen 
bottle  or  a  specimen  container  may  be 
used  when  collecting  urine  specimens. 
However,  when  using  a  split  specimen 
co!le(.tion  procedure,  it  is  not  acceptable 
for  a  donor  to  provide  the  split 
sper.imens  by  urinating  direcflv  into 
both  Bottle  A  and  Bottle  B.  The 
spet.imen  must  be  provided  bv  urinating 
into  only  one  container  or  into  Bottle  A. 
Alter  the  temperature  is  measured,  if  the 
s|je(.im<'n  was  provided  directl>  into 
Bottle  A.  nn  appropriate  amount  is 
poured  into  Bottle  B.  If  a  specimt-n 
f.on'.ainer  was  used,  appropriate 
amounts  are  poured  from  the  specinien 
(  ontainer  into  both  Bottle  A  and  Bottle 
R.  For  split  specimen  collections,  this 
procedure  ensures  that  the  specimens  in 
Botik;  A  and  Bottle  B  are  identical,  it  is 
e;isier  to  measure  the  temperature  of  a 
single  .sijecimen  rather  than  to  measure 
the  temperature  of  two  sp(>c;imens  that 
•vvfire  (  oilec  ted  in  sepai-ate  cont.iiiiers. 
aiui  it  is  easier  for  a  donor  to  provide 
one  spwimen  in  a  single  conlainer/ 
l)0!tle  rather  than  into  two  sepnrnte 
bottlers. 

It  was  suggested  by  se\ir-il 
coriimciiters  thai  uespw  ify  the  amount 
ol  urine  to  be  poured  into  Bottle  B.  We 
troncur  with  that  rec^ommendation  and 
h;:\e  changed  section  2.2(h)(3)  uf  the 
split  specimen  pro(  edure  !o  sptn.ifv  that 
n  minimum  of  15  mL  of  urine  shall  be 
poured  into  Bottle  B.  Since  Bottle  B  will 
only  be  tested  for  a  specific 
substaiu,e(s),  15  mL  is  sufficient  to 
I  onduct  the  testing  and  to  allow  a 
sufficient  quantity  to  be  retained  frozen 
ii  Bottle  A  is  r>»ported  positive. 
Additionally,  section  2.2(h)(1)  has  been 
(hanged  to  spo(  ify  that  a  minimum  of 
45  mL  of  urine  is  required  when  using 
a  split  specimen  c  oliection  prcuedure 
rnther  than  the  30  mL  minimum  \vhen 
using  the  single  speciuu'n  (ollection 
procedure. 

One  commenter  was  concerned  with 
t1;e  handling  and  storage  of  the  split 
.specimen  (Bottle  B)  after  the  Bottle  A 
specimen  is  shipped  to  the  laboratory. 
We  agree  that  the  wording  in  .set.tion' 
2.2(h)(5)  of  the  split  .specimen  collection 
procedure  regarding  refrigerating  the 
specimens  was  confusing  and  it  has 
been  revised.  The  Department  believes 
thi.t  the  most  efficient  and  co.st  effective 
wa\  to  handle  split  specimens  is  to  send 
both  the  Bottle  A  and  Bottle  B 
specimens  to  the  laboratory  at  the  same 
time  including  the  appropriate 
specimen  (Jiain  of  custody  forms.  This 
pro*  fdurc!  will  ensure  the  integrity  of 


both  Bottle  A  and  Bottle  B.  This 
procedure  is  also  simpler  and  more  c;ost 
effec:tive  than  one  whirJi  would  require 
the  collection  site  to  retain  Bottle  B 
specimens  until  the  results  for  the  Bottle 
A  spec;imens  are  reported  by  the  MRO 
to  the  agency  and  the  agency  notifies  the 
co!lec;tion  site  to  either  disc:ard  the 
Bottle  B  specimens  or  to  ship  a  specific 
Bottle  B  specimen  to  another  certified 
laboratory.  When  both  specimens  are 
received  by  the  laboratory.  Bottle  A  is 
normally  tested  within  one  day  and.  if 
positive,  both  Bottle  A  and  Bottle  B  can 
he  placed  in  secure,  refrigerated  storage 
until  the  confirmatory  test  is  completed. 
This  procedure  will  ensure  that  both 
specimens  are  treated  e.ssc-Ml.dly  the 
same  and  subject  to  similar  stor.nge 
<.onditions  until  the  testing  is 
( ompleted. 

Several  commenters  were  c;oncerned 
with  the  impact  that-a  failed  to 
reconfirm  result  on  the  Bottle  B 
specimen  would  have  on  a  donor  since 
personnel  action  may  have  been  taken 
based  on  an  MRO  verified  positive 
result  for  Bottle  A.  Although  a  failed  to 
reconfirm  result  for  BottleB  requires  the 
MRO  to  void  the  te.st  result  for  Bottle  A 
and  an  agency  7nay  be  required  to 
rever.se  anv  personnel  action  that  may 
have  been  taken,  we  believe  f.'tiled  to" 
reconfirm  reports  will  o[:f:ur 
infrequently  and  this  possibility  should 
not  be  the  basis  for  an  agency  to  delay 
any  personnel  action.  The  Depnriment 
believes  that  removing  an  employee,  for 
(example,  from  a  safety-sensitive 
position  which  may  impact  public 
health  and  safety  outweighs  the 
minimal  possibility  that  the  testing  of 
Bottle  B  will  not  rc-confirm  the  presence 
of  a  drug  or  metanolite. 

In  view  of  the  conmients,  .set;f  ion 
2.2(h)(R)  has  also  been  clarified  lb 
indic:ate  the  MRO's  responsibility  to 
report  a  positive  result  for  Bottle  A. 
When  an  MRO  has  verified  the  te.st  of 
the  first  specimen  bottle  (Bottle  A)  as  a 
positive  result,  the  MRO  must  report  the 
result  to  the  agency  without  waiting  for 
the  donor  to  request  that  the  Bottle  B 
specimen  be  tested. 

Several  commenters  expressed 
( oncern  regarding  the  actions  taken 
when  a  second  laboratorv  fails  to 
reconfirm  the  pre.sence  of  a  drug  or 
metabolite  in  the  .second  specimen 
bottle  (Bottle  B)  in  a-split  specimen 
collection.  Since  the  Bottle  B  specinien 
is  tested  yvilhout  regard  to  the  cutoff 
levels,  the  result  reported  by  the  sec;ond 
laboratorv  is  not  reported  as  a  negative 
or  positive  result,  but  reported  a.s  either 
reconfirmed  or  failed  to  rec;onfirm  the 
presence  of  a  drug  or  metabolite.  The 
Department  agrees  that  if  this  situation 
occurs,  an  investigation  must  be 


c  onducted.  The  Department  has  added 
this  requirement  in  section  2.2(h)(H)  oi 
the  Mandatorv  Guidelines  and  has 
required  the  MRO  to  notify  the  donor  s 
agency.  In  addition,  the  Federal  agency 
must  c:ontact  the  Secretary  and  the 
Secretary  will  invRstigate'the  failed  t<i 
reconfirm  result  and  attempt  to 
determine  the  reason  for  the 
inconsistent  results  between  Bottle  A 
and  Bottle  B.  HHS  will  rc;port  its 
findings  to  the  Federal  agency  aiui 
ensure  that  appropriate  aclion  is  taken 
to  prevent  the  re(;ummce  of  the  failcil  to 
reconfirm  result. 

Some  couimenters  simply  did  not  like 
permitting  Federal  agencies  to  have  the 
option  of  a  split  specimen  proc«>dur»«. 
believing,  for  example,  that  the  u.se  of  a 
split  specimen  proc;edure  gives  the 
perception  of  a  lack  of  rontidence  in  the 
results  when  using  a  single  specimen 
c  ollection.  that  the  additional 
administrative  and  c:olie«  tion  (;osts  i,re 
-not  justified,  and  that  there  is  an 
increased  risk  of  administrative  errors. 

It  should  be  noted  that  certain  Fe<{er.il 
emplovees  are  subject  to  both  the 
.Manditorv  Guidelines  and  the  Orjuibi.s 
Transportation  Employee  Act  of  I'imj. 
Title  V  of  Publi(  Law  102-431, 
(Omnibus  Act)  which  requires  split 
spec:imens.  Therefore,  the  agencries  lai.st 
have  the  flexibilitv  to  collect  split 
specimerhs  as  required  b\  the  Omnil.i;- 
Act.  .Since  Federal  agencies  may  also 
request  a  waiver  uncier  section  1.1(e)  ol 
the  Mandatory  Guidelines  and  the 
Department  lias  provided  a  number  ot 
agencies  with  a  waiver  to  permit  split 
spe(  imens  during  the  past  5  years,  the 
Department  believes  including  an 
optional  split  specimen  collection 
proo'dure  in  the  Mandaturv  Cui(i>'lines 
will  ensure  cnnsi.stency  aiuong  nil 
agencies  currently  using  split  specunens 
and  tho.se  wanting  to  implement  split 
specimen  colle(,tions.  In  addition,  c.-,!  h 
agency  should  have  the  option  uf 
treating  its  employees  equally  rath.-r 
than  treating  its  employees  under  the 
Omnibus  .Act  differently  fiom  the 
employees  only  subjectto  the 
Mandatory  Guidelines. 

With  n;gard  to  the  perception  t!i;.:  i!.c 
results  from  a  single  specimen 
»  olI'M  tion  are  unreliable  and  not 
adeqriate  to  protecrt  employee  right> 
when  f:om  pared  to  a  split  .specimen 
collection,  the  Department  is  confident 
that  the  results  from  a  single  specimc-n 
collection  are  sc  ientificallv  and  leg.-.lly 
supportable.  This  belief  is  based  on  the 
stringent  requirements  that  have  b»»en 
establi.shed  by  the  Mandatory 
Guideline.s — that  is,  requiting  the  use  of 
rigorous  chain  of  custody  procjedures 
when  handling  i.nd  testing  specimens: 
n;quiring  laborr.lories  to  use  qualifi.-d 


29912 


Fectral  Register  /  Vol.  59.  No.  110  /  Thursday.  June  9.  1994  /  Notices 


r( 


foil) 


ti 


and  trained  personnel,  v 
analytical  testing  proced 
extensive  internal  quality 
quality  assurance  proced 
laboratories  to  participaf* 
comprehensive  certificati 
that  includes  performano 
samples  and  semi-annual 
and  using  MROs  to  ensu 
procedures  have  been 
required. 

Although  the  split  spec 
procedures  are  designed 
administrative  errors,  the 
acknowledges  that  any  ti 
are  modified  the  risk  of  a 
errors  increases.  However 
standard  specimen  chain 
form  should  minimize  s 
the  Department,  through  t 
process,  will  monitor  the 
pro(;edures  in  processing 
specimens. 

The  procedures  for  split 
are  also  designed  to  keep  t 
administrative  burden  at  a 
The  Department  believes  t 
paperwork  for  collection  s 
laboratories  will  not  incre 
since  the  collection  sites  \> 
a  seven-part  chain  of  cus 
instead  of  a  si.x-part  form  r 
both  split  specimens  to  tht 
the  same  lime  and  in  the 
container.  This  should  m 
additional  cost  and  admin 
burden  on  both  collection 
laboratories. 


idated 
Ures,  and 

control  and 
I  res;  requiring 

in  a 

in  program 

testing 

inspections: 

that 

wed  as 


men 


n  e 
r  m 


U(   1 


rm  I 
ct  rt 
rtmt  lit 


One  commenter  believe 
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4.  Certifying  Test  Results 

One  commenter  stated  that  the 
proposed  revision  to  section  2.3(b)  that 
discusses  "test  validation"  did  not  make 
it  clear  that  a  laboratory  may  use  a 
certifying  scientist  who  is  only  certified 
to  review  initial  drug  tests  which  are 
negative.  Although  this  is  the  intent  of 
this  section  and  to  ensure  that  no 
conhision  exists,  the  title  of  section 
2..1(b)  has  been  changed  to  read 
"Certifying  Test  Results"  and  that 
se<:tion  has  been  revised  to  state  clearlv 
that  a  laboratory  may  designate  a 
certifying  scientist(s)  that  is  only 
qualified  to  ceilify  results  that  are 
negative  on  the  initial  test.  We  note, 
however,  that  if  a  certifying  scientist 
certifies  confirmatory  test  results,  the 
individual  must  have  training  and 
experience  in  all  "procedures  relevant 
to  the  results  that  the  individual 
certifies."  This  includes  both  initial  test 
and  confirmatory  test  procedures. 
Changing  the  title  of  this  section  to  read 
"Certifying  Test  Results"  should  also 
ensure  that  we  are  referring  to  the 
review  and  certification  of  specimen  test 
results  rather  than  the  results  associated 
with  "validating"  an  analytical 
procedure  before  it  is  used  to  test 
specimens.  The  Department  believes 
there  was  some  confusion  associated 
with  the  former  title  of  this  section. 

5.  Security  and  Chain  of  Custody 

One  commenter  requested  that  the 
security  requirements  in  section 
2.4(a)(1).  as  proposed,  be  revised  to 
allow  emergency  personnel  access  to  all 
sections  of  the  laboratory  without 
escorts.  The  requirements  for  .security 
pertain  to  limiting  and  documenting 
access  under  normal  situations  and    ' 
providing  escorts  for  authorized  visitors, 
maintenance,  and  service  personnel.  For 
real  emergencies,  such  as  fires,  it  would 
be  inappropriate  to  require  the 
laboratory  to  provide  an  escort.  This 
section  has  been  changed  to  ensure  that 
emergency  personnel  (such  as 
firefighters)  can  have  unescorted  access 
similar  to  that  authorized  for  inspectors. 
As  suggested  by  the  commenter.  it 
would  be  acceptable  for  the  laboratory 
to  document  the  emergency  and 
include,  to  the  extent  practicable,  dates, 
time  of  entry  and  exit,  and  purpose  of 
entry  for  all  emergency  response 
personnel.  It  must  be  noted  that  this 
exception  does  not  apply  to  emergency 
"service"  personnel,  such  as 
manufacturers'  technical  representatives 
who  are  called  to  repair  an  instrument 
or  to  conduct  routine  service. 


6.  Specimen  Processing 

One  commenter  noted  that  the  w  ord 
"standards"  had  been  used  incorrectlv 
in  section  2.4(d).  as  proposed,  when 
stating  the  requirements  for  each  Initial 
and  confirmatory  batch.  The 
Department  concurs  and  has  changed 
this  section  to  state  that  each  initial  and 
confirmatory  batch  must  satisfv  the 
quality  control  requirements  in  sections 
2.5(b)  and  2.5fc).  respectively,  rather 
than  using  terms  such  as  "standards" 
and    controls."  Additionally,  the  last 
sentence  of  this  .section  has  been  deleted 
because  it  is  not  entirely  correct  Quality 
control  samples  must  be  known  to 
laboratory  technicians  c:onducling  the 
testing  while  only  blind  performance 
testing  samples  are  unknown  (i.e..  the 
location  in  the  batch,  drug  or  metabolite 
present,  and  concentration).  The 
requirements  for  laboratory  blind 
performance  testing  samples  and  agency 
blind  samples  are  discussed  in  section 
2.5. 

7.  Marijuana  Initial  Test  Level 

Many  respondents  concurred  with 
lowering  the  initial  test  level  for 
marijuana  metabolites  from  100  to  50 
ng/mL  as  proposed  in  section  2.4(e). 
However,  one  commenter  claimed  that 
the  lowered  cutoff  concentration  would 
identify  the  occasional  user.  The  intent 
of  Federal  workplace  drug  te.sting 
programs  is  to  identify-  individuals  who 
use  illegal  substances  regardless  of 
whether  they  are  regular  or  occasional 
users.  Lowering  the  initial  te.st  level 
should  increase  the  ability  to  detect  any 
use  of  marijuana. 

Another  commenter  questioned  the 
impact  that  might  result  by  the  lowered 
cutoff  concentration  for  those 
individuals  who  are  exposed  to  passive 
inhalation  (i.e..  breathing  the  smoke 
exhaled  by  another  individual  smoking 
marijuana  cigarettes).  The  Department 
does  not  believe  that  pa.ssive  inhalation 
is  a  reasonable  defense  or  that 
significant  exposure  can  occur  through 
passive  inhalation  to  cause  a  urine 
specimen  to  be  reported  positive.  A 
comprehensive  study  of  passive 
inhalation  conducted  at  the  National 
Institute  on  Drug  Abuse's  Addiction 
Research  Center  in  Baltimore  (see  Cone. 
E.J.,  et  al..  Passive  Inhalation  of 
Marijuana  Smoke:  Urinalysis  and  Room 
Air  Levels  of  Delta-9- 
Tetrahydrocannabinol.  Journal  of 
Analytical  Toxicology,  11:89-96,  1987) 
indicates  that  it  takes  extensive 
exposure  to  extremely  high 
concentrations  under  unrealistic 
conditions  to  cause  a  positive  result; 
therefore,  passive  inhalation  is  not  a 
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rea.sonable  explanation  for  a  po.sitive 
result. 

H.  Initial  and  Confirmatory  Tests 

One  commenter  believed  that  the 
wording  in  section  2.4(e)(3),  as 
proposed,  conflicted  with  the  authority 
to  conduct  dilution/adulteration  te.sts  as 
stated  in  section  2.1(c).  The  Department 
agrees  that  this  section  needs  to  be 
clarified.  A  laboratory  may  conduct 
dilution/adulteration  tests  on  all 
specimens,  whether  they  are  positive  or 
negative,  and  either  before  or  after 
<  onducting  the  initial  test.  Sertion 
2.4(e)(3)  has  been  changed  to  clarify  this 
policy. 

Several  commenters  questioned  the 
use  of  specimens  that  test  negative  on 
either  the  initial  test  or  the  confirmatory 
test  for  the  laboratory's  infernal  quality 
control  program  as  proposed  in  se<nions 
2.4(e)(3)  and  2.4(f)(3).  These 
(ommenters  were  concerned  that  the 
results  may  have  been  affected  by  such 
factors  as  medications  that  may  have 
been  taken,  the  health  of  the  donors, 
and  possible  unknown  problems  with 
confirmation,  thereby,  making  these 
specimens  unsuitable  as  quality  control 
samples.  Several  of  these  commenters 
recommended  the  u.se  of  certified 
negative  urine  or,  at  a  minimum, 
confirming  the  negative  pool  bv  GC/MS 
prior  to  its  use  in  a  quality  control 
program.  In  response  to  these  concerns, 
the  Department  notes  that  the 
laboratory's  operation  must  be 
consistent  with  good  forensic  laboratory 
practice  (see  section  3.20(c))  and  such 
practice  requires  a  laboratory  to  always 
certify  a  urine  pool  as  negative  before  it 
is  u.sed  to  prepare  negative  samples  or 
to  prepare  other  quality  ctjntrol  samples. 
If  pooled  urine  does  not  .satisfy  the 
iriteria  for  acceptability,  it  is  discarded. 
Such  certification  of  the  urine  will 
ensure  the  quality  of  a  laboratory's 
internal  qiwlity  control  program. 

y.  Multiple  Initial  Tests 

Two  commenters  supported  the  use  of 
multiple  initial  tests  as  stated  in  section 
2.4(e)(4).  as  propased,  while  several 
commenters  expressed  concern  with 
permitting  the  use  of  multiple  testing. . 
The  Department  believes  that  the  use  of 
multiple  initial  tests  may  re<lu<«  the 
luimber  of  presumptive  positives  that 
are  forwarded  to  confirmatori'  testing 
that  will  not  be  confirmed  and  may 
allow  obtaining  a  valid  analytical  resuh 
if  a  .specimen  is  untestable  on  one 
immunoassay  test.  The  use  of  multiple 
initial  tests  has  been  widely  used  with 
regard  to  testing  for  amphetamines  and 
this  policyshould  apply  to  ail  dmgs. 

In  addition,  there  are  reports  that 
various  substances,  including 


pre.scription  medications,  can  prevent 
obtaining  a  valid  initial  test  result  when 
using  one  immunoassay  test.  We  believe 
it  is  appropriate  to  use  a  different 
immunoa.ssay  test  in  order  to  obtain  a 
valid  initial  test  result  before  reporting 
the  specimen  as  "test  not  performed" 
and  including  an  appropriate  comment 
on  the  spec;imen  chain  of  custody  form. 
To  clarify  this  issue,  the  example  given 
in  section  2.4(e)(4)  has  been  changed  to 
include  the  u.se  of  a  second 
immunoa.ssay  test  for  untestable 
specimens. 

It  is  noted  that  the  last  .sentence  of 
section  2.4(e)(4),  as  proposed,  has  been 
deleted  since  it  is  redundant  with  the 
requirements  as  .stated  in  the  first 
.sentence  of  the  section. 

to.  200  ng/mL  Amphetajvine  Beporting 


Six  commenters  concurnul  with  the 
proposal  in  sections  2.4(f)(  1)  and 
2.4(g)(2)  that  require  a 
methamphetamine  positive  to  contain  at 
least  200  ng/mL  of  amphetamine  before 
reporting  the  result  as  positive.  Two 
commenters  recommended  that  the  200 
ng/mL  rule  be  dropped  entirely  because 
they  believed  it  is  no  longer  relevant 
and  the  emphasis  should  be  on 
improving  the  quality  of  the  GC/MS 
confirmatory  procedure.  Seven 
commenters  held  similar  views  that  the 
200  ng/mL  rule  is  too  conservative  and 
produces  too  many  false  negatives  and 
recommended  that  it  be  lowered  to 
either  100  or  50  ng/mL  or  at  least  equal 
to  or  greater  than  the  limit  of  detection 
for  amphetamine. 

The  Department  believes  that  the  200 
ng/mL  requirement  implemented  as  a 
temporary  polic7  since  December  22. 
1990,  is  a  necessary  one  to  prevent  false 
positive  test  results.  On  a  special  set  of 
performance  testing  samples  provided 
to  the  laboratories  by  the  program,  the 
Department  found  that  the  requirement 
adequately  controlled  all  of  the  possible 
technical  problems  based  on 
observations  of  results  reported  by  the 
laboratories  on  that  set  of  performance 
testing  samples.  The  results  indicated 
that  a  significant  number  of  laboratories 
experienced  chromatographic  resolution 
problems  when  methamphetamine  was 
present  with  ephedrine  and  2%  of  the 
performanc-e  testing  resuhs  evidenced  a 
methamphetamine  response  when 
challenged  with  high  con<»ntrations  of 
over-the-counter  medications  (e.g.. 
ephedrine,  pseudoephedrine.  or 
phenylpropanolamine).  These  results 
indicated  that  the  200  ng/mL  rule  was 
effective  in  preventing  any  false  positive 
results  and  should  be  continued.  In 
addition,  recent  information  provided 
+)y  laboratories  regarding  their  limits  of 


quantitation  and  their  results  on 
performance  testing  samples  that 
contained  very  low  concentrations  of 
amphetamine  and  methamphetamine 
indicate  that  200  ng/mL  continues  to  be 
the  lowest  concentration  that  most  of 
the  laboratories  can  reliably  identify  and 
quantitate  for  either  methamphetamine 
or  amphetamine.  For  these  reasons,  the 
Department  believes  using  a  lower 
concentration  or  eliminating  the  2(M)  ng/ 
mL  rule  would  increase  the  possibility 
for  reporting  a  false  positive 
methamphetamine  result. 

11.  Reporting  Results 

One  commenter  was  concerned  that 
.substituting  "certifying  s<;ientist"  in 
section  2.4(g)(5).  as  proposed,  for  the 
responsible  person  was  making  the 
certifying  st;ientist  responsible  for  the 
overall  laboratory  operations.  We 
believe  the  commenter  did  not 
understand  the  purpose  for  changing  the 
wording  in  this  section.  The  use  of 
"certifying  scientist"  in  this  .section 
ensures  that  the  requirement  is 
consistent  with  current  program 
practice.  The  responsible  person 
continues  to  be  responsible  for  the 
overall  operation  of  the  laboratory'  {nee 
section  2.3(a));  however,  section  ' 
2-4(g)(5)  allows  a  certifying  scientist  to 
sign  the  external  chain  of  custody  form 
that  is  sent  to  the  MRO. 

12.  Calibrators  and  Controls 

One  commenter  raised  cxincern  with 
the  materials  used  to  prepare  calibrators 
and  controls  which  as  described  in 
section  2.4(n)(2)  only  allowed 
calibrators  and  controls  to  be  prepared 
from  pure  drug  standards.  The 
commenter  corre«;tly  indicated  that 
calibrators  and  controls  were  available 
from  other  soun.es.  The  Department 
concurs  and  has  revised  the  senleni*>  to 
allow  calibrators  and  controls  to  be 
prepared  not  only  from  pure  drug 
reference  materials,  but  from  stock 
standard  solutions  obtained  from  othr-r 
laboratories,  or  from  commercial 
manufacturers.  This  change  clarifies 
that  laboratories  have  the  flexibility  to 
obtain  "standards"  used  to  prepare  the 
calibrators  and  controls  from  difft-rent 
soun:es. 

13.  Potential  Conflicts  of  Interest 

Several  commenters  supported  the 
policies  in  sections  2.4(n)(6)  and  2.6(b). 
us  proposed,  that  restricts  the  types  of 
relation.ships  between  laboratories  and 
Medical  Review  Officers  to  ensure  there 
were  no  conflicts  of  interest.  There  were 
several  comments  submitted,  however, 
stating  that  these  requirements  were  not 
necessary  since  there  is  no  evident*  tlwt 
MROs  ha\-e  not  a«led  in  the  interest  of 
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the  donor  or  that  current 
have  adversely  affected  the 
MRO  to  monitor  laboratori 
Department  does  not  quest 
dedication  and  integrity  of 
laboratories  and  the  MROs 
out  their  responsibilities  ai 
the  interests  of  the  Federal 
donors.  Nevertheless,  the 
believes  the  issue  must  be 

The  MRO  plays  an  essen 
the  Federal  drug  testing  pn 
generally  section  2.6  of  the 
Guidelines.  The  MRO  is  a 
physician  with  a  knowledj^ 
substance  abuse  disorders 
whether  the  tests  are  posit 
negative.  In  the  case  ot  a  p( 
reported  by  the  laboratory 
Mandatory  Guidelines  req 
MRO  contact  the  employee 
personally  inter\'iew  the  ei 
in-person  or  by  telephone, 
whether  alternate  medical 
would  explain  a  positive 
section  2.6(c).  During  the 
inter\'iew  and  possibly  thrc 
the  specimen  retested.  the 
identify  false  positive  test 
such  a  case,  the  MRO  is 
contact  the  Secretary  so 
Department  can  conduct  ar 
investigation  into  the  niattdr 
whatever  action  is  necessaiK 
such  a  result  from  occurrin 
future.  See  section  2.6(g). 

Because  the  MRO  plays 
essential  role,  the  Departm 
any  relationship  that  may 
as  a  potential  conflict  of  in 
sufficient  to  undermine  the 
the  program.  Every  Federal 
employee,  and  job  applii: 
complete  assurance  that  tes  t 
be  thoroughly  reviewed  an 
are  discovered,  that  the 
the  error  and  an  appropn 
investigation  and  correctiv 
be  taken 
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14.  Lahoratnry'  Quality  Con 
ReqtiireiTiKnts  for  Initio] 

There  were  several  comn 
submitted  regarding  the 
section  2.5(b).  as  proposed 
control  samples  w  hen  con 
initial  test.  The  commenter 
the  proposed  requirements 
confusing  and  suggested  us 
terms  to  de.scribe  the  types 
controls  that  mu.st  be  inclu 
initial  test  batch.  The  Depa 
concurs  that  the  quality  cor 
requirements  in  this  sectior 
confusing  and  they  have 
based  on  the  definitions  in 
It  should  be  noted  the  cha 
section  only  clarify  the  req 
quality  control  samples;  thi 
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policy  has  not  changed  from  the  original 
Mandator}'  Guidelines.  See  section 
2.5(b)  of  53  FR  11979.  11984  (April  11. 
1988).  We  have  also  revised  the  quality 
control  requirements  for  each 
confirmatory  test  batch  in  section  2.5(c) 
using  the  new  definitions  in  section  1.2 
without  changing  the  policy  as 
c;oni pared  to  the  original  Mandatory 
Guidelines.  See  section  2.5(c)  of  53  FR 
11979,  11985  (April  11,  1988). 

In  addition,  it  was  noted  that  there 
was  an  error  in  the  requirement  that 
each  initial  test  batch  must  contain  a 
minimum  of  20%  quality  control 
samples.  A  correction  stating  that  10% 
was  the  minimum  amount  was 
published  in  the  Federal  Register  on 
March  1.  1993. 

1  n.  A<>ency  Blind  Sample  Program 

A  number  of  commenters  supported 
reducing  the  requirements  for  agency 
blind  samples  from  10%  to  3%  as 
indicated  in  section  2.5(d)(2).  One 
commenter  suggested  retaining  the  10% 
minimum  and  one  commenter  suggested 
establishing  a  minimum  number  of 
blind  samples  per  quarter  for 
organizations  with  a  small  test 
population.  The  Department  believes 
the  reduced  requirement  will  not  have 
a  significant  impact  on  the  ability  of  an 
agency  to  evaluate  its  entire  drug  testing 
program;  however,  there  is  no 
prohibition  for  an  agency  to  use  a  higher 
percentage  or  a  higher  number  of  blind 
samples  to  be  submitted  with  donor 
specimens. 

The  Department  has  also  changed  the 
requirements  for  the  number  of  blind 
samples  to  be  submitted  with  donor 
specimens  during  the  initial  90-day 
period  of  any  new  contract  to  conform 
with  reducing  the  requirements  of  blind 
samples  as  provided  by  section 
2.5(d)(2).  Our  e.xperience  during  the 
past  5  years  suggests  that  it  is  not 
necessary  to  submit  large  numbers  of 
blind  samples  to  verify  the  testing 
conducted  by  the  certified  laboratories. 

76.  Feanalysis  Authorized 

Two  commenters  expressed  concern 
with  the  retesting  policy  proposed  in 
section  2.6(e)  which  provided  that  only 
the  MRO  was  authorized  to  order  a 
reanalysis  of  the  original  specimen  or 
Bottle  B  from  a  split  specimen 
collection.  One  commenter  believes  the 
donor  was  authorized  to  request  a  retest 
of  the  original  specimen.  It  is  the 
Department's  position  that  if  an  MRO 
cannot  verify  a  positive  result  for 
whatever  reason,  only  the  MRO  is 
authorized  to  request  the  retest  of  the 
original  specimen  since  the  MRO  is  the 
onlv  individual  who  has  all  the 


information  necessary  to  identify  a 
particular  specimen  in  a  laboratory. 

Another  commenter  pointed  out  an 
inconsistency  between  the  retest  policy 
proposed  in  this  section  and  the  policy 
proposed  for  testing  Bottle  B  from  a  split 
specimen  collection  as  described  in 
section  2.2(h)(6)  which  states  that  only 
the  donor  may  request  through  the  MRO 
that  the  second  specimen  bottle  (Bottle 
B)  be  tested.  The  Department  agrees  that 
there  is  an  inconsistency  in  the 
proposed  policies  because  we 
inadvertently  referred  to  the  Bottle  B 
specimen  in  section  2.6(e)  rather  than 
the  Bottle  A  specimen.  Section  2.6(e) 
has  been  changed  to  clarify  that  only  the 
MRO  may  request  the  retest  of  either  a 
single  specimen  or  a  Bottle  A  specimen 
when  using  a  split  specimen  collection. 
The  procedures  for  the  testing  of  Bottle 
B  remain  as  proposed  in  section 
2.2(h)(6) — that  is,  only  the  donor  may 
request  through  the  MRO  that  Bottle  B 
be  tested. 

1 7.  Reporting  Final  Results  to  the 
Agency 

One  commenter  suggested  that  section 
2.6(h),  as  proposed,  which  clarifies  the 
requirement  that  the  MRO  provide 
written  reports  to  the  agency  on  positive 
and  negative  drug  test  results  would 
significantly  increase  the  administrative 
costs  associated  with  the  program  and 
recommended  that  the  MRO  be  required 
to  provide  written  reports  to  the  agency 
for  positive  results  only.  The 
Department  disagrees.  Written  reports 
from  the  MRO  to  the  agency  on  all 
specimens  tested  ensures  that  all 
specimens  have  been  tested  and  the 
results  of  all  specimens  have  been 
reviewed  by  the  MRO.  In  addition,  the 
Department  believes  that  this 
requirement  for  written  reports  to  the 
agency  does  not  prevent  the  MRO  from 
reporting  several  results  on  the  same 
correspondence  sent  to  the  agency  and. 
therefore,  should  not  significantly  affect 
the  cost  associated  with  the  MRO 
review  of  drug  testing  results. 

18.  Certified  Laboratories  Notifying 
Private  Sector  Clients 

Two  commenters  were  concerned  that 
the  policy  in  section  3.4  did  not 
adequately  ensure  that  a  laboratory 
would  inform  clients  if  and  when  the 
laboratory  did  not  satisfy  the 
certification  requirements.  The 
Department  concurs  that  a  laboratory 
must  inform  its  clients  when  its 
certification  has  been  suspended.  Since 
the  program  began,  this  notification  has 
been  required  and  is  set  out  in  the 
suspension  letter  that  is  sent  to  the 
laboratory. 
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However,  the  intent  of  the 
requirement  in  section  3.4  that  certified 
labomtories  clearly  inform  clients  when 
pro<  edures  followed  do  not  conform  lo 
the  Mandatory  Guidelines  is  not  related 
to  suspension  and/or  proposed 
revocation  actions.  The  purpose  is  lo 
ensure  that  unregulated,  private  sector 
clients  are  aware  that  the  laboratory  may 
he  using  procedures  that  are  not  subject 
to  or  in  accordance  with  the  Mandatory 
Guidelines.  The  Department  believes 
that  a  certified  laboratory  nui.st  not  use 
its  certification  to  promote  itself  as  su(,h 
if,  in  fact,  it  uses  procedures  that  do  not 
comply  with  the  Mandatory  Guidelines 
for  such  clients.  This  se<.tion  has  been 
revised  to  clarify  fliis  requirement. 

}9.  PiTfnmwnce  Tffsting  Pmgrnni 

There  were  several  comments 
submitted  regarding  changing  the 
performance  testing  (PT)  program  from 
a  bimonthly  program  to  a  quarterly 
program  as  stated  in  various  sections  of 
subpart  C.  One  commenter  disagreed 
with  changing  the  performance  testing 
program  to  a  quarterly  program  because 
this  would  prolong  the  recertification 
process  and  suggested  that  a  monthlv 
PT  program  would  be  more  appropriate. 
The  Deparlnient  has  no  intention  of 
changing  the  initial  certification 
procedures  or  to  change  the  procedures 
when  a  laboratory  has  been  suspended 
and  must  successfully  analyze 
performnn(  e  testing  samples  prior  to 
having  the  suspension  lifted.  In 
addition,  the  Department  believes  a 
nionlhly  PT  program  does  not  allow 
sufficient  time  for  a  laboratory  to  rec(> 
its  results  on  a  set  of  PT  samp^les. 
analyze  its  performance,  and  initiate 
appropriate  corrective  action  before  the 
next  cycle  of  PT  samples-. 

On(;  (.omnienter  was  com  erned  that 
.idojjting  a  quarterly  PT  program 
without  changing  the  criteria  for 
determining  acceptable  performanc  e,  as 
set  out  in  section  3.19.  would  increase 
the  period  for  evaluating  a  labor.itory's 
performance  to  9  months.  The 
Department  concurs  that  the  criteria  for 
determining  acceptable  performance, 
that  is.  performance  on  3  consecutive 
quarterly  PT  cycles,  would  unduly 
lengthen  the  time  before  corrective 
action  may  be  taken.  Since  the  total 
number  of  PT  samples  in  2  (.ycles  of  the 
quarterly  PT  progranji^ill  be  essentially 
the  .same  as  those  for  3  cycles  of  the 
bimonthly  PT  program,  it  is  appropriate 
to  establish  acceptable  performance 
criteria  based  on  performance  ov(!r  2 
con.secutive  cycles  of  quarterly  PT 
samples.  All  criteria  in  section  3.10  that 
pertain  to  evaluating  the  performance  of 
•.ertified  laboratories  have  been  changed 
lo  evaluate  at ceptable  performance  over 


ive 


2  consecutive  cycles  rather  than  over  3 
(onsecutive  cycles,  whi(.h  retains  the  fi- 
month  evalu.ntion  period. 

One  commenter  agreed  with  the 
change  in  section  3.19(b)(4),  as 
proposed,  that  would  allow  a  certified 
laboratory  to  have  one  quantitative 
result  greater  than  50%  from  the  target 
value  without  requiring  program  action 
against  the  laboratory.  However,  the 
commenter  is  concerned  that  the  cause 
for  the  error  may  not  be  investigated 
sinf;e  program  action  is  not  taken 
against  the  laboratory.  The  Department 
did  not  intend  that  this  change  would 
prevent  any  investigation  into  the  cause 
for  the  error  or  that  the  lahoratorv  would 
not  be  required  by  the  Department  to 
n)ake  a  concerted  effort  to  determine  the 
cause  for  the  error  and  to  take 
appropriate  corrective  action. 

One  commenter  ijelieves  that  the 
overall  costs  for  the  certification 
program  may  be  decreased  without 
compromising  the  high  quality  of  the 
program  by  increasing  the  PT  challenges 
to  a  monthly  program  and  decreasing 
the  maintenance  inspec  tions  lo  once.a 
year.  The  Department  disagrees  with 
Ihis  proposal  because  it  is  important  to 
inspect  laboratories  at  least  everv  six 
months  to  ensure  that  the  laboratory  has 
continued  to  satisfy  the  requirements  of 
the  Mandatory  Guidelines  and  for  the 
inspectors  to  review  the  results  reported 
for  the  PT  samples.  If  corrective  action 
is  necessary,  it  will  be  more  timelv  than 
if  inspections  were  on  a  \  early  basis,  hi 
addition,  the  existence  of  a  significant 
problem  over  a  long  period  of  time 
would  possibly  jeopardize  the  results  of 
many  more  personnel  specimens. 

20.  CniTt-ctive  Action  hy  Ct'iUfird 
l.ahnrntnrh's 

.Several  commenters  expressed 
loncern  that  section  3.12(c).  as 
proposed,  would  give  the  Scic  retary  the 
authority  to  re^  iew  ail  results  and 
ac:tivities  associated  with  a  laboratory's 
testing  of  spec:in)ens  for  private  stv  tor. 
unregulated  clients.  This  was  not  the 
intent  and  the  section  has  been  changed 
to  indicate  that  the  Secretary  has 
authority  to  review  results  for 
specimens  c;oli(?cted  for  private  sector 
clients  that  were  tested  by  the  c:ertified 
laboratory  under  the  Mandatory 
Cluidelines  to  the  extent  necessary  to 
(Misure  the  full  reliabilitv  of  drug  testing 
for  Federal  agencies. 

2  7 .  nfri^rtifiratint} 

One  c;ommenter  was  concerned  witli 
the  polic:y  contained  in  sec;lion  3.ir>.  .is 
proposed,  becau.^e  the  commenter 
heliev  ed  the  proc:edure  to  regain 
certification  aftctr  the  laboratory's 
certification  has  b.-en  re\  oked  would  be 


prolonged  given  that  the  maintenanc  <> 
PT  program  has  been  reduc  ed  to  a 
quarterly  program.  The  c^ommenter 
misunderstood  that  provision.  The 
Department  has  not  changed  the  initial 
c:ertification  procedure  (section  3  Ifi) 
under  which  a  laboratory  that  had  its 
certification  revoked  must  proceed  in 
regain  (  ertificalion.  Thus,  such  a 
laboratory  will  proceed  as  in  the  past 
and  must  satisfac  torily  perform  in  eat  h 
phase  of  the  initial  certification  prot  ess 
However,  the  first  sentenc  e  of  section 
3. Ifi  has  t)een  c  hanged  to  indicate  that 
the  recertifiration  policy  applies  onlv 
when  a  laboratory  has  its  cenific  ation 
revoked. 

22  Inspnlioii  FtrfnrnmiK  e 

One  c;ommenter  was  c;onc  erned  th  d 
the  meaning  of  the  phrase  "c:onsisfenl 
with  goodtortMisic:  labor;;torv  prac  tic  e 
ill  section  3.20(c;).  as  proposed,  was  too 
suhiec;tive.  The  commenter  believes  fliat 
ciac  h  inspec  tion  team  interprets 
laboratory's  proc:edures  diflerentlv. 
thereby,  what  is  acceptable  during  one 
inspec  tion  may  be  unac  i  eptable  during 
the  next  inspec  tion.  We  do  not  com  ur" 
with  Ihis  assessment  of  the  inspec  lion 
process.  Although  there  is  some 
inherent  subjectivity  in  the  inspec  tion 
process  when  applying  certain  c  riteria 
under  the  .Mandatory  Guidelines,  the 
inspec  tors  are  provided  t  'earguidam  e 
on  what  is  to  be  inspected  and  what  is 
ac(  eptable  and  unacc  eptable.  The 
Department  requires  trained,  qualifie.t 
inspcM  tors  to  use  a  comprehensive 
(  hecklist  c;onsisting  of  some  300 
questions  to  evaluate  a  lahoratorv  s 
procedures.  They  are  asked  to  respond 
■yes"  or  "no  "  to  the  quc»stions  and  then 
provide  c:omments  if  the  answer  is 
unac  c;eplable.  This  c  hecklist  ensures 
that  each  inspector  is  reviewing 
essentially  all  of  the  seme  lahoratorv 
doc  uments  and  results    The  inspectior) 
reports  are  reviewed  by  the  Departmcn! 
lo  ensure  that  program  reqcirements 
and  polic;ies  are  applied  c  onsistentiv 
among  all  laboratories.  In  addition,  it  is 
the  responsibility  of  eac  h  lahoratorv  to 
review  the  Mandatory  Guidelines,  to  be 
aware  of  what  is  to  be  inspected  bv 
reviewing  the  (hecklist  and  other 
program  documents,  to  correct 
de!icienc;ies.  and  to  use  good  forensic 
laboratory  prac  tic  e  in  its  testing 
program. 

One  c  ommenter  suggested  that  tli.- 
word  "all  '  be  delcited  from  the  sec  one) 
sentenc  e  in  se<  tion  3.20(c).  as  proposecf. 
bee  au.se  a  laborat.ory  is  not  rc^quired  to 
c  orrect  "all"  deficiencies  identific-d  bv 
the  inspec  tors.  We  c  oncur  with  the 
comment  and  have  deleted  the  word 
"all."  The  Departments  policv  h.is 
alwavs  been  to  im  Ii.de  minor 
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I  on  form  with  the  review 
new  subpart  D  which  allovvi 
lalioratories  the  opportunity 
informal  review  of  a  prograi 
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within  30  days  of  the  date  the  laboratory 
received  the  notice,  or  if  seeking  an 
expedited  review,  within  3  davs  of  the 
date  the  laboratory  re<:eived  the  notice. 

Two  commenters  noted  that  section 
3.18(b)  referred  to  a  subset  of  PT 
samples  as  'directed  specimens  "  rather 
than  as  "retest  samples"  which  is 
{ urrent  program  terminology.  We 
(.oncnr  with  the  comment  submitted 
and  have  revised  the  .section  to  refer  to 
these  FT  samples  as  "retest  samples." 

Other  appropriate  minor  editorial 
changes  have  lieen  made  for  clarity  and 
consistcncv. 

Information  Collection  Requirements 

.'\iiy  comments  related  to  the 
Paperwork  Reduction  Act  of  1980  mav 
be  sent  to  the  HHS  Desk  Officer.  Office 
of  Information  and  Regulatory  Affairs. 
Office  of  Management  and  Budget,  room 
3001.  New  Fxecutive  Office  Building. 
Washington.  DC  20.503. 

Information  collection  and 
recordkeeping  requirements  which 
would  be  inipo.sed  on  laboratories 
engaged  in  urine  drug  testing  for  Federal 
agencies  concern  quality  a.ssurance  and 
quality  control:  security  and  chain  of 
cu.stody:  documentation;  reports: 
performance  testing;  and  inspections  as 
set  out  in  sections  3.7.  3.8.  3.10.  3.11. 
3.17.  and  3.20.  To  facilitate  ease  ofu.se 
and  uniform  r(^porting.  a  specimen 
chain  of  custody  form  has  been 
developed  as  referenced  in  sections  1.2. 
2.2((.).  and  2.2(0- 

The  information  collection  and 
recordkeeping  njquirements  contained 
in  these  Mandatory  Guidelines  have 
been  submitted  to  the  Office  of 
Management  and  Budget  for  review 
under  section  3504(h)  of  the  Paperwork 
Reduction  Act  of  1980. 

DiitMd:  F(?l)riiary  7. 1994. 
Philip  R.  Lee. 
AsfiifUml  SecTHtary  for  Health. 

Dated:  Miirch  ir>.  1994 
Oonna  E.  Shalala. 

.S'f(Tf/((rv. 

The  Mandatory  Guidelines  as  revised 
are  hereby  adopted  in  accordance  with 
F.xecutivo  Order  12564  and  .section  503 
of  Pub.  L.  100-71.  For  the  public's 
convenience  the  Mandatory  Guidelines 
as  revised  are  set  out  in  hill  as  follows: 

Mandatory  Guidelines  for  Federal 
Workplace  Dnig  Testing  Programs 

Subpart  A— General 

11     .Xppiicabiiify. 

1.2     Dcjfmitions. 

1.^     Future  Revisions. 


Subpart  B — Scientific  and  Tectinical 
Requirements 

The  Drugs. 

Sjwcimon  Ccjllf-ctioii  I'roc  fdurcs. 
Lalx>ratory  Personnel. 
Labonitory  Analysis  Procedures. 
Quiilitv  Assurance?  and  Quality  (lontrol 
Kt'pnrting  and  Review  of  Kestdts. 
Pri)t«:tii)n  of  Employw;  Rijcords. 
Individual  .Accfj.ss  to  Test  and 
.atM)r.)tor\  Ortificiition  Results 


2.1 
22 
2.;t 
2.4 
2.5 
2.h 
2.7 
2.R 


Subpart  C — Certification  of  Laboratories 
Engaged  in  Urine  Drug  Testing  for  Federal 
Agencies 

.i.l     introduction. 

:t.2    Ooals  and  Objectives  of  Certification.  — 
.i..t    Oeneral  C^iTtification  Requirements. 
■  C4    (;a[)iil)ility  to  Test  for  Five  {!!iisses  ot 

Drugs, 
.i  5    Initial  .ind  Confirmatory  t'^jpHliiiity  iit 

Same  Site;. 
l.<>    I'lTsonnid. 

i.7    Quidity  Assurance  and  Quality  {■.onlrol 
■l.H    .Security  and  Chain  of  Custody. 
'iM    One- Year  Storage  for  Confirmed 

Positives. 
:».I0    Documentiition. 
:M1     Reports. 
.t.l2    (;erfific;iition. 
:).i:t    Revocation. 
:f.l4    Suspension. 
:!.!.">    .\oti(.e. 
.l.K)    Recnrtifiration. 
.'M?     I^Tfor.^!;lnce  Testing  (IT)  Rf.'quirement 

for  (certification. 
M.  IH    Performance  Test  .Samples 

Composition. 
;t.  19    Eviduatlon  of  Perfomianre  Testing. 
:J.2()    Inspections. 

.■t.21     Results  of  Inadequate  Performance 
.'(.22     Listing  of  Certified  Labnratori«!s. 

Sul)part  D — Procedures  for  Review  of 
Suspension  or  Proposed  Revocation  of  a 
Certified  Laboratory 

4.1  Appliciibility. 

4.2  Di'finitions. 

4.:i     Limitations  on  Issues  SuLject  to  Ri.'\  iew 

4.4  Specifying  Who  Represents  the  Parties. 

4.5  The  Request  for  Informal  Review  iind 
the  Reviewing  Official's  Response. 

4.t)    Aijevunce  Agreement. 

4.7  Preparation  of  the  Revii^w  File  and 
WrittcMi  Argument. 

4.8  Opportunity  for  Oral  Presentation. 
4  9    Expculited  Procedures  for  Revif^w  ot 

ImnKuiinte  Suspension. 
4.10    E\  Parte  Communications 
4  11     Transmission  of  Written 

{^immunications  tiy  Reviewing  Offii-.ial 

and  Calculation  of  Deadlines. 
4  12    Authority  and  Responsibilities  of 

Reviewing  Official. 
411    Administrative  RiKJord. 
4  14     Written  Df!cision. 
4.15    Court  Review  of  Final  Adniinistratixe 

Action:  Exhaustion  ot  Administrativf; 

Remedies. 

Authority:  E().  12564  and  .Sec.  503  of  Pub 
1.  1(H)-71. 
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Subpart  A—Cpnfiral 

Section  1.1  Applicability. 

(a)  These  mandatory  giiidolincs  npj)ly 
to: 

(1)  Exe.'.utive  Agencies  ns  deiint'd  in 
r>  U.S.C.  105: 

(2)  The  Uniformed  Ser\  ires,  as 
defined  in  5  U.S.C.  2101  (.3)  fbut 
excluding  the  Armed  Forces  as  defined 
in  5  U.S.C.  2101(2)): 

(3)  And  any  other  employing  unit  or 
authority  of  the  Federal  Government 
except  the  United  States  Postal  Service, 
the  Postal  Rate  Commission,  and 
employing  units  or  authorities  in  the 
I'idiciai  and  Legislative  Branches. 

(h)  Subpart  C  of  these  Guidelines 
(which  establishes  laboratory 
certification  standards)  applies  to  any 
laboratory  which  has  or  seeks 
(.urtification  to  perform  urine  drug 
testing  for  Federal  agen(.ies  under  a  drug 
testing  program  conducted  under  E.O. 
12564.  Only  laboratories  certified  under 
these  standards  are  authorized  to 
perform  urine  drug  testing  for  Feileral 
agencies. 

(c)  The  Intelligence  Communifv.  as 
defined  by  Executive  Order  No.  12.']:M. 
shall  be  subject  to  these  Guidelines  only 
to  the  extent  agreed  to  by  the  head  of  the 
affet.ted  agency. 

(d)  These  Guideliiies  do  not  apply  to 
drug  testing  conducted  under  leg-il" 
authority  other  than  E.O.  12,')h-;. 
including  testing  of  persons  in  the 
criminal  justice  system,  su(.h  as 
arrestees,  detainees,  jjrobationers. 
incarcerated  persons,  or  parolees. 

(e)  Agencies  may  not  deviate  from  liie 
provisions  ofthe.se  Guidelines  without 
the  written  approval  of  the  Secretary.  In 
requesting  approval  for  a  deviation,  an 
agency  must  petition  the  Secretary  in 
writing  and  describe  the  specific 
provision  or  provisions  for  which  a 
deviation  is  sought  and  the  rationale 
therefor.  The  Secretary  may  approve  the 
request  upon  a  finding  of  good  cause  as 
determined  by  the  Sei.retary. 

(f)  Agencies  shall  purchase  drug 
testing  services  only  from  laboratories 
certified  by  HHS  or  an  HHS-recognized 
<  ertification  program  in  ac(.ordan(  e 
with  the.se  Guidelines. 

.Section  1.2    Definitions 

For  purposes  of  these  Guidelines  the 
following  definitions  are  adopted: 

Aliquot.  A  fractional  pari  of  a 
specimen  used  for  testing.  It  is  taken  as 
a  sample  representing  the  whole 
specimen. 

Calibrator.  A  solution  of  known 
toncentration  used  to  c  alihrate  a 
measurement  procedure  or  to  compare 
the  response  obtained  with  the  response 
of  a  test  specimen/sample.  The 


concentration  of  the  analyte  of  interest 
in  the  f:alibrator  is  known  within  limits 
ascertained  during  its  preparation. 
Calibrators  may  be  used  to  establish  a 
calibration  curve  over  a  range  of 
interest. 

Ccnifying  Scientist.  An  individual 
with  at  least  a  bachelor's  degree  in  the 
chemical  or  biological  sciences  or 
medical  technology  or  equivalent  who 
reviews  all  pertinent  data  and  quality 
control  results.  The  individual  shall 
have  training  and  experience  in  the 
theory  and  practice  of  all  methods  and 
procedures  used  in  the  laboratory, 
including  a  thorough  understanding  of 
chain  of  custody  procedures,  quality 
control  practices,  and  analytical 
procedures  relevant  to  the  results  that 
the  individual  certifies.  Relevant 
training  and  experience  shall  also 
include  the  review,  interpretation,  and 
reporting  of  test  results;  maintenance  of 
chain  of  custody;  and  proper  remedial 
action  to  be  taken  in  respon.se  to  test 
systems  being  cut  of  control-limits  or 
detecting  aberrant  test  or  quaiitv  control 
results. 

Chain  of  Custody.  Procedures  to 
account  for  the  integrity  of  each  urine 
specimen  by  tracking  it's  handling  and 
storage  from  point  of  specimen 
collection  to  final  disposition  of  the 
specimen.  These  procedures  shall 
require  that  an  Offi(,e  of  Management 
and  Budget  (0MB)  approved  .specimen 
chain  of  custody  form  be  used  from  time 
of  collection  to  receipt  by  the  laboratory 
and  that  upon  receipt  by  the  laboratory 
an  appropriate  laboratory  chain  of 
custody  form(s)  account  for  the 
specimens  and  samples  within  the 
laboratory.  Chain  of  cu.stody  forms  shall, 
at  a  minimum,  include  an  entry 
documenting  date  and  purpose  each 
time  a  specimen  or  sample  is  handled 
or  transferred  and  identifying  every 
individual  in  the  chain  of  custody. 

Collection  Site.  A  pla(  e  designated  by 
the  agency  where  individuals  present 
them.selves  for  the  purpose  of  providing 
a  specimen  of  their  urine  to  be  analvzed 
lor  the  presence  of  drugs. 

Collection  Site  Person.  A  person  who 
instructs  and  assists  individuals  at  a 
collection  site  and  who  receives  and 
makes  an  initial  examination  of  the 
urine  specimen  provided  by  those 
individuals.  A  collection  site  person 
shall  have  successfully  completed 
training  to  carry  out  this  function. 

Confirmatory  Test.  A  second 
analytical  procedure  to  identify  the 
pre.sence  of  a  specific  drug  or  metabolite 
which  is  independent  of  the  initial  test 
and  which  uses  a  different  technique 
and  chemical  principle  from  that  of  the 
initial  te.st  in  order  to  ensure  reliability 
and  accuracy.  (At  thi.s  time  gas 


chromatography/mass  spedrometry 
(GC/MS)  is  the  only  authorized 
confirmation  method  for  cocaine, 
marijuana,  opiates,  amphetamines  and 
phencyclidine.) 

Control.  A  sample  u.sed  to  monitor  the 
status  of  an  analysis  to  maintain  its 
performance  within  desired  limit.s. 

Donor.  The  individual  from  whom  a 
urine  specimen  is  collected. 

Initial  Test  (also  known  as  Screenuig 
Test).  An  immunoassay  lest  to  eliminate 
"negative"  urine  specimens  from  hinher 
consideration  and  to  identify  the 
presumptively  positive  specimens  thai 
require  confirmation  or  further  testing. 

Laboratory  Chain  of  Custody  Form. 
The  form(s)  used  by  the  testing 
laboratory  to  document  the  security  of 
the  specimen  and  all  aliquots  of  the 
specimens  during  testing  and  storage  by 
the  laboratory.  The  form,  which  may 
account  for  an  entire  laboratory  test 
batch,  shall  include  the  names  and 
signatures  of  all  individuals  who 
accessed  the  specimens  or  aliquots  and 
the  date  and  purpose  of  the  access. 
Medical  Review  Officer  (MROI.  A 
licen.sed  physician  responsible  for 
receiving  laboratory  results  generated  by 
an  agency's  drug  testing  program  who 
has  knowledge  of  substance  abuse 
disorders  and  has  appropriate  medical 
training  to  interpret  and  evaluate  an 
individual's  positive  test  result  together 
with  his  or  her  medical  history  and  any 
other  relevant  biomedical  information. 

Quality  Control  Sample.  A  sample 
used  to  evaluate  whether  or  not  the 
analytical  procedure  is  operating  within 
predefined  tolerance  limits.  Calibrators, 
controls,  negative  urine  samples,  and 
blind  samples  are  collectively  referred 
to  as  "qualify  control  samples"  and  ea<  h 
as  a  "sample." 

Reason  to  Believe.  Reason  to  believe 
that  a  particular  individual  may  alter  or 
substitute  the  urine  specimen  as 
provided  in  section  4(c)  of  E.O.  125fi4. 
Sample.  A  representative  portion  of  a 
urine  specimen  or  quality  control 
sample  used  for  testing. 

Secretary.  The  Secretary  of  Health  and 
Human  Services  or  the  Secretary's 
designee.  The  Secretary's  designee  may 
be  a  contractor  or  other  recognized 
organization  which  acts  on  behalf  of  the 
Secretary  in  implementing  these 
Guidelines. 

Specimen.  The  portion  of  urine  that  is 
collected  from  a  donor. 

Specimen  Chain  of  Custody  Form.  An 
OMB  approved  form  used  to  document 
the  security  of  the  specimen  from  time 
of  collection  until  receipt  by  the 
laboratory.  This  form,  at  a  minimum, 
.shall  include  specimen  identifying 
information,  date  and  location  of 
collection,  name  and  signature  of 
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(  ollector.  name  of  testing  labfcratorv 
and  the  names  and  signature:  of  all 
individuals  who  had  custody  of  the 
spe<:imen  from  time  of  collec  ion  until 
the  .specimen  was  prepared  f^r 
shipment  to  the  laboratory 

Standard.  A  reterence  mat 
icnown  purity  or  a  solution  c 
ri'ference  material  at  a  knowi 
<  oncenlration. 

.Section  1.3     Future  Rev  isioit 

In  order  to  ensure  tht  fidi  r  i;liahili!v 
and  accuracy  of  drug  assays,  he 
a( curate  reporting  of  test  resi  its.  and 
th.e  iiitetjrity  and  efficacy  of  F  uderal 
drug  testing  programs,  the  Se  irelary 
may  make  changes  to  the.se  G  lidelines 
to  reflect  improvements  in  th  ;  available 
SI  ience  and  technology.  Thes  ^  changes 
v. ;li  be  published  in  final  as  c  notice  in 
lilt!  Federal  Register. 

Subpart  B — Scientific  avd  Tt    hnical 
tifqiiircments 

.Section  2.1     The  Drugs 
(a)  The  President's  Exe<  uti 


\J.r>M  defines  "illegal  drugs 
in(  hided  in  Schedule  I  or  11  o 
Controlled  Substances  Ai:l  (C 
not  when  used  pursuant  to  a 
prescription  or  when  used  as 
authorized  by  law.  Hundreds 
are  covered  under  Schedule  I 
while  it  is  not  feasible  to  test 
tor  all  of  them.  Federal  drug  t 
programs  shall  test  for  drugs  i 

(1)  Federal  agency  applicar  t 
random  drug  testing  program; 
minimum  test  for  marijuana  r 
( (M.aine; 

{2]  Federal  agency  appliian 
random  drug  testing  progranv 
authorized  to  test  tor  fipiaU's. 
aniplu'tamines.  and  phenc:y(  I 

(  <)  When  conducting  reasoi 
suspicion,  accident,  or  un.safi 
lestiiig.  a  Federal  ngeixy  tunv 
ai'.v  (irue  listed  in  Schedule  I 
CSA 

(b)  Any  agency  (.cAcreil  t)\  i 
gurdelines  shall  petition  the 
writing  lor  approv,':!  to  iiu  lud 
trs'ing  proto*  ols  anv  drugs  (o 
drugs)  not  listed  tor  Federal  a 
testing  in  paragraph  |al  of  tbr 
.Sue !]  approval  shall  be  limite 
use  of  the  appropriate  s(  lem.e 
te(  liiiology  and  shall  not  othe 
aj^i-ncy  discretion  to  test  for  ai 
1  nvered  under  St;hedule  I  or  I 
CSA 

(( )  Trine  specimens  t  olitK.ti 
pursuant  to  E.xecutive  Order 
l'ii!)li(  Iaiw  1U()-71.  and  these 
( iiiideiines  shall  b«;  used  onlv 
ihnse  (Irugs  included  in  agenc^- 
rrce  workplace  plans  and  mav 
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not  be 


u.sed  to  conduct  any  other  analvsis  or 
test  unless  othenvise  authorized  by  law 
exr:ept  if  additional  testing  is  required  to 
determine  the  validity  of  the  spet:imen. 
Urine  that  tests  negative  by  initial  or 
confirmatory  testing  may,  however,  be 
pooled  for  u.su  in  the  laboratory's 
internal  quality  control  program. 

(d)  These  Guidelines  are  not  intended 
to  limit  any  agency  which  is  specitically 
authorized  by  law  to  include  additional 
categories  of  drugs  in  the  drug  testing  of 
its  own  employees  or  employees  in  its 
regulated  industries. 

Section  2.2     Specimen  Collection 
Prot:edures 

(a)  De.s(grin/;o/i  of  Collection  Site. 
Each  agency  drug  testing  program  shall 
have  one  or  more  designated  collection 
sites  which  have  all  necessarv 
personnel,  materials,  equipment, 
facilities,  and  supervision  to  provide  for 
the  collection,  security,  temporary 
.storage,  and  shipping  or  transportation 
of  urine  specimens  to  a  certified  drug 
testing  lalioratory. 

(b)  Security.  Procedures  shall  provide 
tor  the  designated  collection  site  to  be 
secure.  If  a  collection  site  facility  is 
dedicated  solely  to  urine  collet:tion.  it 
shall  be  secure  at  all  times.  If  a  facilitv 
cannot  he  dedicated  solely  to  drug 
testing,  the  portion  of  the  facilitv  used 
for  te.sting  shall  be  secured  during  drug 
testing. 

(c)  Chain  of  Custody.  Chain  of 
custody  .standardized  fo.'-ms  shall  tie 
|)roperly  executed  by  authorized 
cn!le<.tion  site  personnel  ujion  receipt  of 
specimens.  Handling  and  transportation 
of  urine  specimens  from  one  authorized 
individual  or  place  to  another  shall 
alwa\s  be  accomplished  through  r;!uiiii 
of  cu.stody  (irocedures.  Fvery  effort  shall 
be  made  to  minimize  the  number  of 
persons  handling  specimens. 

(d)  Access  to  Authorized  Hersonnel 
Only.  No  unauthorized  personnel  shall 
be  permilted  in  any  part  of  the 
designated  collection  site  when  urine 
specimens  are  collected  or  stored. 

(e)  Privacy.  Procedures  for  collecting 
urine  specimens  shall  allovy  individual 
privacy  unless  there  is  reason  to  believe 
that  a  particular  donor  may  alter  or 
substitute  the  spe<:imen  to  be  provided. 

(f)  Inteiirity  and  Identity  of  Specimen 
.•\gen(.ies  shall  take  precautions  to 
ensure  tiiat  a  urine  specimen  not  he 
adulterated  or  diluted  during  the 
collection  procedure  and  that 
information  on  the  urine  bottle  and  on 
the  specimen  chain  of  custody  form  can 
identifv  the  donor  from  whom  the 
specimen  was  colhH;ted.  The  following 
minimimi  precautions  shall  be  taken  to 
ensure  that  unadulterated  specimens  an- 
obtained  and  cornjctiv  identified: 


(1)  To  deter  the  dilution  of  specimens 
at  the  collection  site,  toilet  bluing  agents 
shall  be  placed  in  toilet  tanks  wherever 
possible,  so  the  reservoir  of  water  in  tin- 
toilet  fiowl  always  remains  blue.  There 
shall  be  no  other  source  of  water  (e.g.. 
no  shower  or  sink)  in  the  (jik  lostire 
where  urination  occurs. 

(2)  When  a  donor  arrives  at  the 
collection  site,  the  collection  site  [)erson 
shall  request  the  donor  to  present  fihoto 
identification.  If  the  donor  does  not 
have  proper  photo  identification,  the 
c;ollectioii  site  person  shall  contact  tht- 
supervisor  of  the  donor,  the  coordinator 
of  the  drug  t(-:>:ing  program,  or  anv  other 
agency  ofhcial  wlio  can  posilivelv 
identify  the  donor.  If  the  donor's 
identity  cannot  be  established,  the 
collection  site  person  shall  not  jiroceed 
with  the  coiiectioM. 

(.'<J  If  the  donor  fails  to  arrivi;  at  the 
assigned  time,  the  collection  site  person 
shall  contact  the  appropriate  authoritv 
to  obtain  guidaru.e  on  the  action  to  be 
takfMi. 

(4)  The  collection  site  person  shall  ask 
the  donor  to  remove  any  unnecessary 
outer  garments  such  as  a  coat  or  jacket 
that  might  conceal  items  or  substances 
that  could  be  used  to  tamper  with  or 
adulterate  the  donor's  urine  specimen. 
The  collection  site  person  shall  ensure 
that  all  personal  belongings  such  as  a 
piu-se  or  briefca.se  remain  with  the  outer 
garments.  The  donor  may  retain  his  or 
her  wallet. 

(.">)  The  donor  shall  be  instructed  to 
wash  and  dry  his  or  her  hands  prior  to 
urination. 

(r>)  .After  washing  bands,  the  donor 
shall  remain  in  the  presence  of  the 
(.ollection  site  person  and  shall  not  have 
access  to  any  water  fountain,  faucet, 
soap  dispenser,  cleaning  agent,  or  any 
other  materials  which  could  be  used  to 
adulterate  the  specimen. 

(7j  The  collection  site  person  shall 
give  the  donor  a  clean  specimen  bottlt- 
or  spef.imen  container.  The  donor  mav 
(irovide  his/her  specimen  in  the  privacv 
of  a  stall  or  otherwise  partitioned  area 
that  allov. s  for  individual  privacv. 

[H]  The  collection  site  person  shall 
note  any  unusual  behavior  or 
appearance  on  the  specimen  chain  of 
custody  form. 

(9)  In  the  e,<ceptional  event  thai  an 
agency-designatfKl  collection  site  is  r.ot 
accessible  and  there  is  an  immediate 
ie()uirement  for  spec. imen  collection 
(eg.,  an  accifient  invf»stigntion).  a  public, 
rest  room  may  be  used  ac:c  ording  to  the 
following  proc:edures:  A  person  of  the 
same  gender  as  the  donor  shall 
ac:c:ompany  the  donor  into  the  public, 
rest  room  which  shall  be  made  secure 
during  the  collection  procedure.  II 
possible,  a  toilet  bluing  agent  shall  be 


placed  in  the  bow}  and  any  acces.sible 
toilet  tank.  The  collection  site  person 
shall  remain  in  the  rest  room,  but 
outside  the  stall,  until  the  specimen  is 
collected.  If  no  bluing  agent  is  available 
to  deter  specimen  dilution,  the 
collection  site  person  shall  instruct  the 
donor  not  to  nu.sh  the  toilet  until  the 
specimen  is  delivered  to  the  collection 
site  person.  Afterlhe  collection  site 
person  has  pos.session  of  the  specimen, 
the  donor  will  be  instructed  to  flush  the 
toilet  and  to  participate  with  the 
collection  site  person  in  completing  the 
chain  of  custody  procedures. 

(10)  Upon  receiving  the  specimen 
from  the  donor,  the  collection  site 
person  shall  determine  the  volume  of 
urine  in  the  specimen  bottle/container. 

(i)  If  the  volume  is  greater  than  .10 
milliliters  (mL),  the  collection  site 
person  will  proc  eed  v\ifh  step  (11) 
below. 

(ii)  If  the  volume  is  le.ss  than  ,30  ml, 
and  the  temperature  is  within  the 
acceptable  range  specified  in  step  (1.3) 
below,  the  specimen  is  discarded  and  a 
second  specimen  shall  be  collec  ted.  The 
donor  may  be  given  a  reasmiable 
amount  of  liquid  to  drink  for  this 
purpose  (e.g..  an  8  oz  gla.ss  of  water 
every  30  min.  fjut  not  to  exceed  a 
maximum  of  24  oz).  If  the  donor  fails  for 
.-•ny  reason  to  provide  .30  mL  of  urine  for 
the  second  specimen  collected,  the 
c:ullection  si^e  person  shall  contac;t  the 
appropriate  authority  to  obtain  guidanc :e 
on  the  ar.tion  to  be  taken. 

(iii)  If  the  volume  is  less  than  :tO  i:;L 
and  the  temperature  is  outside  the 
acceptable  range  .specified  in  step  (13) 
f)elovv.  a  sec:ond  specimen  shall  be 
collected  using  the  procedure  specified 
in  step  (13)  below. 

(11)  After  the  specimen  has  been 
provided  and  submitted  to  the 
collection  site  person,  the  donor  shall  be 
allowed  to  wash  hi.s  or  her  hands. 

(12)  Immediately  after  the  specimen  is 
collected,  the  collection  site  person 
shall  measure  only  the  temperature  of 
tile  specimen.  The  temperature 
measuring  devic:e  used  must  acc;urately 
reflect  the  temperature  of  the  specimen 
and  not  contaminate  the  specimen.  The 
lime  from  urination  to  temperature 
measurement  is  critical  and  in  noca.se 
shall  exceed  4  minutes. 

(13)  If  the  temperature  of  the 
specimen  is  outside  the  range  of  ,32°-38 
°C/90'-l()0  "F,  that  is  a  reason  to  believe 
that  the  donor  may  have  altered  or 
substituted  the  specimen,  and  another 
specimen  shall  be  collected  under  direct 
observation  of  a  person  of  the  same 
gender  and  both  specimens  shall  be 
forwarded  to  the  laboratory  for  testing. 
The  agency  shall  select  the  observ  er  if 
there  is  no  collection  site  person  of  the 


same  gender  available.  A  donor  may 
volunteer  to  have  his  or  her  oral 
temperature  taken  to  provide  evidence 
to  counter  the  reason  to  believe  the 
donor  may  have  altered  or  substituted 
the  specimen  caused  by  the  specimen's 
temperature  falling  outside  the 
presc:ribed  range. 

(14)  Immediately  after  the  specimen  is 
collected,  the  collection  site  person 
shall  also  inspect  the  specimen  to 
determine  its  color  and  look  for  any 
signs  of  contaminants.  Any  unusual 
findings  shall  be  noted  on  the  specimen 
chain  of  custody  form. 

(1.5)  All  specimens  suspe«:ted  of  being 
adulterated  or  diluted  shall  he 
forwarded  to  the  laboratory  for  tasting. 

(Ifi)  When  there  is  any  reason  to 
bnlieve  that  a  donor  may  have  altered  or 
substituted  the  specimen  to  be 
provided,  another  spec;imen  shall  be 
obtained  as  soon  as  possible  under  the 
direct  observation  of  a  person  of  the 
same  gender  and  both  specimens  shall 
be  forwarded  to  the  laboratory  for 
testing.  The  agenc:y  shall  selecjt  the 
observer  if  there  is  no  collection  site 
person  of  the  same  gender  available. 

(17)  Both  the  donor  and  the  collection 
site  person  shall  keep  the  spec;imen 
botlle/e:ontainer  in  view  at  all  times 
prior  to  its  being  sealed  and  labeled.  If 
the  specimen  is  transferred  from  a 
spcicimen  container  to  a  spec;imen 
bottle,  the  collection  site  person  shall 
request  the  donor  to  observe  the  transfer 
of  the  specimen  and  the  plac:ement  of 
the  tamper-evident  seal/tape  on  the 
bottle.  The  tamper-evident  seal  may  b^ 
in  the  form  of  evidence  tape,  a  sf'lf- 
sealing  bottle  cap  with  both  a  tamper- 
evident  seal  and  unique  coding,  cap  and 
bottle  svstems  that  can  only  he.  sealed 
one  time,  or  any  other  system  that 
ensures  any  tampering  with  the 
spec:imen  will  be  evident  to  laboralo.^v 
personnel  during  the  accessioning 
proc:ess. 

(IH)  The  collection  site  person  and  the 
donor  shall  be  present  at  the  same  time 
during  procedures  outlined  in 
paragraphs  (f|{19)-(f)(22)  of  this  section. 

(19)  The  collection  site  person  shall 
plac:e  securely  on  the  spet.iraen  bottle  an 
identification  lal)el  which  contains  the 
date,  the  donor's  specimen  number,  and 
any  other  identifying  information 
provided  or  required  by  the  agency. 

(20)  The  donor  shall  initial  the 
identification  label  on  the  specimen 
bottle  for  the  purpose  of  certifying  that 
it  is  the  specimen  collected  frt'jm  him  or 
her 

(21)  The  collec;tion  site  person  shall 
enter  on  the  specim.en  chain  of  custodv 
form  all  iuformation  identifying  the 
specimen. 


(22)  The  donor  shall  be  asked  to  read 
and  sign  a  statement  on  the  specimen 
chain  of  cu.stody  form  certifying  that  the 
specimen  identified  as  having  been 
collected  ft-om  him  or  her  is  in  fa<;t  that 
spec:imen  he  or  she  provided. 

(23)  Based  on  a  reason  to  believe  that 
the  donor  may  alter  or  substitute  the 
specimen  to  be  provided,  a  higher  level 
supervisor  shall  review  and  concur  in 
advanc;e  with  any  decision  bv  a 
coIlec;tion  site  person  to  obtain  a 
specimen  under  direct  observation.  The 
person  direc;tly  observing  the  sptnamen 
collection  shall  be  of  the  same  gender 
The  agenc;y  shall  select  the  observer  if 
there  is  no  collection  site  person  of  the 
same  gtmder  available. 

(24)  The  c:ollection  site  person  shall 
complete  the  spec:imen  chain  or«;i:strMiy 
form. 

[25]  The  urine  specimen  and 
specimen  chain  of  custody  form  are  now 
ready  for  shipment.  If  the  specimen  is 
not  immediately  prepared  for  shipment, 
it  shall  be  appropria'elv  safeguarded 
during  temporary  storage. 

(2R)  While  any  p-n.-l  of  thea!)ovec  bain 
of  c:ustcdy  procedures  is  being 
performed,  it  is  essential  that  the  urine 
specimen  and  custody  documents  Im' 
under  the  c;ontrol  of  the  involved 
collection  site  person.  If  the  involved 
j:nllec;tion  site  person  leaves  his  orhtr 
work  station  mcmentarily,  the  urine 
specimen  and  specimen  chain  of 
custody  form  shall  be  taken  with  him  or 
hc^r  or  shall  be  sef.ured  After  the 
collection  site  person  returns  to  t!:e 
work  station,  the  cu.stody  process  will 
c:ontinue.  If  the  collection  site  person  is 
leaving  for  an  e.xtended  period  of  time 
the  spei:imen  shall  be  packaged  for 
mailing  before  he  or  she  leaves  the  site- 

(g)  Collection  Control.  To  the 
maximum  extent  possible,  collection 
site  personnel  shall  keep  the  donor  s 
specimen  bottle  within  sight  both  before 
and  after  the  donor  has  urinated.  AfttT 
the  spe<.imen  is  collected,  it  shall  be 
properly  sealed  and  labeled.  A 
specimen  chain  of  custody  form  shall  bi> 
used  for  maintaining  control  and 
accountability  of  each  specimen.  The 
date  and  purpose  shall  be  documenti-d 
on  a  specimen  chain  of  custodv  form 
each  time  a  specimen  is  handled  or 
transferred  and  every  individual  in  t\,e 
chain  shall  be  identiiTed.  Everv  effort 
shall  be  made  to  minimize  the  number 
of  persons  handling  spin.imens. 

(h)  Split  Specimens.  An  agency  mav. 
but  is  not  required  to.  use  a  split 
specimen  method  of  collection.  If  the 
urine  specimen  is  split  into  two 
spw;imen  bottles  (hereinafter  referreif  to 
as  Bottle  A  and  Bottle  B)  the  following 
proceciun  shall  be  usfd: 


•-   -> 
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(1)  The  donor  shall  iiri 
a  sper.imen  bottle  or  .s 
container.  The  collection 
the  presence  of  the  donor 
determining  specimen 
pours  the  urine  into  two 
bottles  that  are  labeled 
Bottle  B  or.  ifBottle  A  u 
collect  the  specimen 
appropriate  amount  into 
minimum  of  45  mL  of  uri 
when  using  a  split  speci 
i.e..  30  mL  for  Bottle  A  a 
Bottle  B. 

(2)  The  Bottle  A  speci 
a  minimum  of  30  mL  of  u 
used  for  the  drug  test.  If  t 
additional  urine  availablt 
specimen  bottle  (Bottle  B) 
specimen  bottle  (Bottle  A 
nevertheless  be  processed 

(3)  A  minimum  of  15  m 
shall  be  poured  into  the  < 
specimen  bottle  (Bottle  B) 

(4)  All  requirements  of 
be  followed  with  respect 
Bottle  B,  including  the 
that  a  copy  of  the  chain  o 
accompany  each  bottle 
split  sample  procedures 

(3)  The  collection  site  s 
split  specimens  (Bottle  A 
at  the  same  time  to  the  la 
will  be  testing  the  Bottle 

(6)  If  the  test  of  the  first 
bottle  (Bottle  A)  is  verifiec 
the  MRO.  the  MRO  shall 
result  to  the  agency.  Only 
may  request  through  the 
second  specimen  bottle 
tested  in  an  HHS-certified 
presence  of  the  drug(s)  for 
positive  result  was  obtain 
of  the  first  specimen  botth 
The  MRO  shall  honor  sue 
it  is  made  within  72  hours 
donor's  having  received 
or  she  tested  positive.  The 
test  is  transmitted  tc  the 
regard  to  the  cutoff  levels 
the  first  specimen  bottle 

(7)  Any  action  taken  by 
agency  as  a  result  of  an 
positive  drug  test  (e.g.. 
performing  a  safety-sensit 
may  proceed  whether 
not  tested. 

(8)  If  the  result  of  the 
second  specimen  bottle  (B 
to  reconfirm  the  result  re 
Bottle  A.  the  MRO  shall  v 
result  for  Bottle  A  and  the 
re-enter  the  group  subject 
testing  as  if  the  test  had 
conducted.  The  MRO  sha 
Federal  agency  when  a  fai 
reconfirm  has  occurred  an 
shall  contact  the  Secretary 
Secretary-  will  investigate 
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reconfirm  result  and  attempt  to 
determine  the  reason  for  the 
inconsistent  results  between  Bottle  A 
and  Bottle  B.  HHS  will  report  its 
findings  to  the  agency  including 
recommendations  and/or  actions  taken 
to  prevent  the  recurrence  of  the  failed  to 
reconfirm  result. 

(i)  Transportation  to  Laborcitory: 
Collection  site  personnel  shall  arrange 
to  ship  the  collected  specimens  to  the 
dnig  testing  laboratory.  The  specimens 
shall  be  placed  in  containers  designed 
to  minimize  the  possibility  of  damage 
during  shipment,  for  example,  specimen 
boxes  or  padded  mailers;  and  those 
containers  shall  be  securely  sealed  to 
eliminate  the  possibility  of  undetected 
tampering.  The  collection  site  personnel 
shall  ensure  that  the  specimen  chain  of 
custody  form  is  enclo.sed  within  each 
container  sealed  for  shipment  to  the 
drug  testing  laboratory.  Since  specimens 
are  sealed  in  packages  that  would 
indicate  any  tampering  during  transit  to 
the  laboratory  and  couriers,  express 
carriers,  and  postal  service  personnel  do 
not  have  access  to  the  chain  of  custody 
forms,  there  is  no  requirement  that  such 
personnel  document  chain  of  custody 
for  the  package  during  transit. 

Section  2.3     Laboratory  Personnel 

(a)  Day-to-Day  Management.  (1)  The 
laboratorj-  shall  have  a  responsible 
person  (RP)  to  assume  professional, 
organizational,  educational,  and 
administrative  responsibility  for  the 
laborator>''s  urine  drug  testing  facility. 

(2)  This  individual  shall  have 
documented  scientific  qualifications  in 
analytical  forensic  toxicology.  Minimum 
qualifications  are: 

(i)  Certification  as  a  laboratory 
director  by  the  State  in  forensic  or 
clinical  laboratorv'  toxicology,  or 

(ii)  A  Ph.D.  in  one  of  the  natural 
sciences  with  an  adequate 
undergraduate  and  graduate  education 
in  biology,  chemistry,  and 
pharmacology  or  toxicology;  or 

(iii)  Training  and  experience 
comparable  to  a  Ph.D.  in  one  of  the 
natural  sciences,  such  as  a  medical  or 
scientific  degree  with  additional 
training  and  laborator>7re.search 
experience  in  biology,  chemistry,  and 
pharmacology  or  toxicology;  and 

(iv)  In  addition  to  the  requirements  in 
(i),  (ii),  and  (iii)  above,  minimum 
qualifications  also  require: 

(A)  Appropriate  experience  in 
analytical  forensic  toxicology  including 
experience  with  the  analysis  of 
biological  material  for  drugs  of  abuse, 
and 

(B)  Appropriate  training  and/or 
experience  in  forensic  applications  of 
analytical  toxicology,  e.g..  publications. 


court  testimony,  re.search  concerning 
analj-tical  toxicology  of  drugs  of  abuse. 
or  other  factors  which  qualify  the 
individual  as  an  expert  witness  in 
forensic  toxicology. 

(3)  This  individual  shall  be  engaged 
in  and  responsible  for  the  day-to-day 
management  of  the  drug  testing 
laboratory'  even  where  another 
individual  has  overall  responsibility  for 
an  entire  multispeciality  laboratorv. 

(4)  This  individual  shall  be 
responsible  for  ensuring  that  there  are 
enough  personnel  with  adequate 
training  and  experience  to  supervise 
and  conduct  the  work  of  the  drug  testing 
laboratory.  He  or  she  shall  assure  the 
continued  competency  of  labonitory 
personnel  by  documenting  their 
inservice  training,  reviewing  their  work 
performance,  and  verifying  their  skills. 

(5)  This  individual  shall  be 
responsible  for  the  laboratory's  having  a 
procedure  manual  which  is  complete, 
up-to-date,  available  for  personnel 
performing  tests,  and  followed  by  tho.se 
personnel.  The  procedure  manual  shall 
be  reviewed,  signed,  and  dated  by  this 
responsible  person  whenever 
procedures  are  first  placed  into  use  or 
changed  or  when  a  new  individual 
assumes  responsibility  for  management 
of  the  drug  testing  laboratory.  Copies  of 
all  procedures  and  dates  on  which  they 
are  in  effect  shall  be  maintained. 
(Specific  contents  of  the  procedure 
manual  are  described  in  section 
2.4(n)(l)) 

(6)  This  individual  shall  be 
responsible  for  maintaining  a  quality 
assurance  program  to  assure  the  proper 
performance  and  reporting  of  all  test 
results;  for  maintaining  acceptable 
analytical  performance  for  all  controls 
and  standards;  for  maintaining  quality 
control  testing;  and  for  assuring  and 
documenting  the  validity,  reliability, 
accuracy,  precision,  and  performance 
characteristics  of  each  test  and  test 
sy.stem. 

(7)  This  individual  shall  be 
responsible  for  taking  all  remedial 
actions  necessary  to  maintain 
satisfactory'  operation  and  performance 
of  the  laboratory  in  response  to  quality 
control  systems  not  being  within 
performance  specifications,  errors  in 
result  reporting  or  in  analysis  of 
performance  testing  results.  This 
individual  shall  ensure  that  sample 
results  are  not  reported  until  all 
corrective  actions  have  been  taken  and 
he  or  she  can  assure  that  the  results 
provided  are  accurate  and  reliable. 

(b)  Certifying  Test  Results.  The 
laboratory- 's  urine  drug  testing  facility 
shall  have  a  certifying  scientist(s),  as 
defined  in  section  1.2,  who  reviews  all 
pertinent  data  and  quality  control 


results  in  order  to  attest  to  the  validity 
of  the  laboratory's  te^r  nrports.  A 
laboratory  may  designate  certifying 
scientists  that  amquaMed  to  certify 
only  resuhs  that  an  negative  on  the 
initial  test  and  certifying  .scientists  that 
are  qualified  to  certify  both  initial  and 
confirmatory  tests. 

(c)  Day-to-Day  Operations  and 
Snpen-ision  ofAnnfysts.  The 
laboratory's  urine  drug  testing  facility 
shall  have  an  individual(s)  to  be 
responsible  for  day-to-day  operation,? 
and  to  supervise  the  technicaf  analysts. 
This  individual(s)  shafJ  have  at  least  a 
bachefor's  degree  in  the  chemical  or 
biological  sciences  or  medical 
technology  or  equivalent.  He  or  she 
shall  have  training  and  experience  in 
the  theory  and  practice  of  the 
prcK;edures  used  in  the  laboratory, 
resulting  in  his  or  her  thorough 
underst.inding  of  quality  control 
practices  and  procedures;  the  review, 
interpretation,  and  reporting  of  test 
results;  maintenance  of  chain  of 
custody;  and  proper  remedial  actions  to 
be  taken  in  response  to  test  systems 
being  out  of  control  hmits  or  deteciing 
aberrant  test  or  quality  control  results. 

(d)  Other  Personnel.  Other 
technicians  or  nontechnical  staff  shall 
have  the  necessary  training  and  .skills 
for  the  tasks  assigned. 

(e)  Training.  The  laboratory's  urine 
drug  testing  program  shall  make 
available  continuing  education 
programs  to  meet  the  needs  of 
laboratory  personnel. 

(f)  Files.  Laboratory  personnel  files 
shall  include:  resume  of  training  and 
experience;  certificatfon  or  license,  if 
any;  references;  job  descriptions; 
records  of  performance  evaluation  arni 
advancement;  incident  reports;  and 
results  of  tests  which  establish 
employee  competency  for  the  position 
he  or  she  holds,  such  as  a  test  for  color 
blindness,  if  appropriate. 

Section  2.4    Lalxjratory  Aiwlvsis 
Procedures 

(a)  Security  and  Chain  of  Custody:  (1) 
Drug  testing  hboratories  shall  be  secure 
at  all  times.  They  shall  have  in  place 
sufficient  security  measures  to  control 
access  to  the  premises  and  to  ensure 
that  no  unauthorized  personnel  handle 
specimens  or  gain  access  to  the 
laboratory  processes  or  to  areas  where 
rei.ords  are  stored.  Access  to  the.se 
secured  areas  shall  be  fimited  to 
specffically  authorfzerf  individuals 
whose  authorization  fs  doaunented. 
With  the  exception  of  personnel 
authorized  to  conduct  inspections  on 
behalf  of  Federal  agencies  fer  which  the 
laboratorj-  is  enga«ed  in  urine  testing  or 
on  behalf  of  the  Secretary  or  emergency 
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personnel  (e.g.,  firefighters  and  medical 
rescue  teams),  all  authorized  visitors 
and  maintenance  and  service  personnel 
shall  be  escorted  at  all  times.  The 
laboratory  shall  maintain  a  record  that 
documents  the  dates,  time  of  entry  and 
exit,  and  purpose  of  entry  of  authorized 
visitors,  maintenance,  and  service 
personnel  acce.ssing  secured  areas. 

(2)  Laboratories  snail  use  chain  of 
custody  procedures  to  maintain  control 
and  accountability  of  specimens  from 
receipt  through  completion  of  te.sting, 
reporting  of  resuhs,  during  storage,  and 
continuing  until  final  disposition  of 
specimens.  The  date  and  purpose  shall 
be  documented  on  an  appropriate  chain 
of  custody  form  each  time  a  specimen 
is  handled  or  transferred,  and  ever>' 
individual  in  the  chain  shall  be 
identified.  Accordingly,  authorized 
technicians  shall  be  responsible  for  each 
urine  specimen  or  aliquot  in  their 
possession  and  shall  sign  and  complete 
chain  of  custody  forms  for  those 
specimens  or  aliquots  as  they  are 
received. 

(b)  deceiving.  (1)  When  a  shipment  of 
specimens  is  received,  laboratory 
personnel  shall  inspect  each  package  for 
evidence  of  po.ssible  tampering  and 
compare  information  on  specimen 
bottles  within  each  package  to  the 
information  on  the  accompanying  chain 
of  custody  forms.  Any  direct  evideru;e  of 
tampering  or  discrepancies  in  the 
information  on  specimen  bottles  and  the 
specimen  chain  of  custody  forms 
attached  to  the  shipment  shall  be 
immediately  reported  to  the  agency  and 
shall  be  noted  on  the  specimen  chain  of 
custody  forms  which  shall  accompany 
the  specimens  while  they  are  in  the 
laboratory's  possession. 

(2)  Specimen  bottles  will  normally  be 
retained  within  the  laboratory's 
acce.ssion  area  until  all  analyses  have 
been  completed.  Aliquots  and 
laboratory  chain  of  custody  forms  shall 
be  used  by  laboratory  personnel  for 
conducting  initial  and  confirmatory 
tests  while  the  original  specimen  and 
specimen  chain  of  custody  form  r»iniain 
in  secure  storage. 

(c)  Short-Term  Refrigerntud  Storage.. 
Specimens  that  do  not  receive  an  initial 
test  within  7  days  of  arrival  at  the 
laboratory  shall  be  placed  in  secure 
refrigeration  units.  Temperatures  shall 
not  exceed  6  "C  Emergency  power 
equipment  shall  be  available  in  case  of 
prolonged  power  failure. 

(d)  Specimen  Processing.  Laboratory 
facilities  for  urine  drug  testing  will 
normally  proce.ss  specimens  by 
grouping  them  into  batches.  The 
number  of  specimens  in  each  batch  may 
vary  significantly  depending  on  the  size 
of  the  laboratory  and  its  workload. 


When  conducting  either  initial  or 
confirmatory  tests,  every  batch  shall 
satisfy  the  quality  control  requirements 
in  sections  2J5  (b)  and  (c),  respectively 
(e)  InitiaJ  Test.  (1)  The  initial  test    ' 
shall  u.se  an  immunoassay  which  meets 
the  requirements  of  the  Food  and  Drug 
Administration  for  commercial 
distribution.  The  following  initial  cutoff 
levels  shall  be  used  when  .screening 
specimens  to  determine  whether  they 
are  negative  for  these  five  drugs  or 
rJa.sses  of  drugs: 


Marijuana  metatxitites 
Cocaine  metatxjiites  ... 

Opiate  metabofttes  

Ptiencyclidine  

Amptietamtnes 


Initial  test 

tevel  Cng/ 

mL) 


50 

300 

'300 

25 
1,000 


'  25  ng/mL  if  immunoassay  specific  tor  free 
mcrptiine. 


(2)  These  test  levels  are  suhject  to 
change  by  the  Department  of  Health  and 
Human  Services  as  advances  in 
technology  or  other  considerations 
warrant  identification  of  these 
substances  at  other  contentrations.  Th«*- 
agency  requesting  the  authorizatJoi>  to 
include  other  drugs  shall  submit  to  tht? 
Secretary  in  writing  the  agency's 
proposed  initial  test  niethods/testing 
levels,  and  proposed  performance  test 
program. 

(3)  Specimens  that  test  negative  04i  all 
initial  immunoa.ssay  tests  will  be 
reported  negative,  iio  further  testing  of 
these  negative  specimens  for  drugs  is 
permitted  and  the  specimens  shall 
either  be  discarded  or  pooled  for  use  in 
the  laboratory- s  internal  quality  •;ontrol 
program. 

(4)  Multiple  initial  tests  Calso  kiwnvn 
as  rescreening)  for  the  same  drug  or 
drug  t:lass  may  ba  performed  provided 
th.nt  all  t«>sts  meet  all  Gui<lelin«  cutoffc 
and  quality  control  requireonents  (see 
section  2..5(b)).  Examples;  a  test  is 
performed  by  immunoassay  lechi>i<]ue 
"A"  tor  all  drugs  using  tiie  HHS  cutoff 
levels,  but  presumptive  positive 
amphetamines  are  forwarded  for 
immunoassay  te<;hniqu€  "B"  to 
elimin.iteany  pos.sil>le  presumptive 
positives  due  to  structural  analogues;  a 
valid  analytical  re<yilt  cannot  be 
obUiined  using  immuiuiassay  technique 
"A"  and  immunoassay  technique  "B"  is 
u.sed  in  an  attempt  to  oljtaina  valid 
analytical  resulL 

(f)  Confirmatory  Test.  H)  AU 
specimens  identified  as  positive  oii  the 
initial  test  shall  be  confirnaed  for  the 
class(es)  of  drugs  sfjtiened  positive  oil 
the  initial  test  usiug  ga.s 
chromatography/mass.spectroim;try 
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(GC/MS)  at  the  cutoff  valu 
thi.s  paragraph.  All  confi 
be  by  quantitative  analysis 
Concentrations  which 
region  of  the  standard  cuT\h 
documented  in  the  laborat(  rv 
"exceeds  the  linear  range  o 


e.xct  ed 


Marijuana  metabolite ' 
Cocaine  metabolite  ^  .. 
Opiates: 

Morphine  

Codeine 

Phencyclidine  

Amptietamines: 

Amphetamine 

Methamphetamine  ^ 


icr 


su  ■) 


ations.  The 
ization  to 
mit  to  the 
s 

nethods. 


negative  on 


r; 


'  Oelta-9-tetrahydrocannabin<i-9-cartx3xylic 
acid. 

2  Benzoylecgonine. 

^  Specimen  must  also  contai^  amphetamine 
at  a  concentration  >  200  ng/mL 

(2)  These  test  levels  are  sibject  to 
change  by  the  Department  c  f  Health  and 
Human  Ser\ices  as  advance s  in 
technology  or  other  conside  rations 
warrant  identification  of  th^se 
substances  at  other  concent 
agency  requesting  the  auth 
include  other  drugs  shall .« 
Secretary  in  writing  the  ageficv 
proposed  confirmatory  test 
testing  levels,  and  proposec 
performance  test  program. 
,     (.3)  Specimens  that  test 
confirmatory  tests  shall  be 
negative.  No  further  testing 
specimens  for  drugs  is  permi 
the  specimens  shall  either  b 
or  pooled  for  use  in  the  la 
internal  quality  control 

(g)  Reporting  Results.  (1 
laboratory  shall  report  test  rfsu 
agency's  MRO  within  an  av 
working  days  after  receipt  o 
specimen  by  the  laboratory, 
test  result  is  reported  (the 
initial  tests,  confirmatory  te 
quality  control  data),  it  shal 
reviewed  and  the  test  certified 
accurate  report  by  a  certifji 
who  satisfies  the  requiremerlts 
described  by  the  definition  i  i  section 
1.2.  The  report  shall  identify  the  drugs/ 
metabolites  tested  for.  whetl  er  positive 
or  negative,  and  the  cutoff  fc  r  each,  the 
specimen  number  assigned  I  y  the 
agency,  and  the  drug  testing  laboratory 
specimen  identification  nunber. 

(2)  Except  as  othenvise  provided  bv 
this  subse<;tion,  the  laboratoi  y  shall 
report  as  negative  all  specim  jns  which 
are  negative  on  the  initial  te<  t  or 
negative  on  the  confirmatory  test.  Only 
specimens  confirmed  positi\|e  shall  be 
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reported  positive  for  a  specific  drug.  For 
amphetamines,  to  report  a  specimen 
positive  for  methamphetamine  only,  the 
specimen  must  also  contain 
amphetamine  at  a  concentration  equal 
to  or  greater  than  200  ng/mL  by  the 
confirmatory  test.  If  this  criterion  is  not 
met.  the  specimen  must  be  reported  as 
negative  for  methamphetamine. 

(3)  The  MRO  may  request  from  the 
laboratory  and  the  laboratory  shall 
provide  quantitation  of  test  results.  The 
MRO  may  not  disclose  quantitation  of 
test  results  to  the  agency  but  shall  report 
only  whether  the  test  was  positive  or 
negative. 

f4)  The  laboratory  may  transmit 
results  to  the  MRO  by  various  electronic 
means  (for  example,  teleprinters, 
facsimile,  or  computer)  in  a  manner 
designed  to  ensure  confidentiality  of  the 
information.  Results  may  not  be 
provided  verbally  by  telephone.  The 
laboratory  must  ensure  the  security  of 
the  data  transmission  and  limit  access  to 
any  data  transmission,  storage,  and 
retrieval  system. 

(5)  The  laboratory  shall  send  only  to 
the  MRO  a  certified  copy  of  the  original 
chain  of  custody  form  signed  bv  a 
certifying  scientist. 

(6)  The  laboratory  shall  provide  to  the 
agency  official  responsible  for 
coordination  of  the  drug-free  workplace 
program  a  monthly  statistical  summary 
of  urinalysis  testing  of  Federal 
employees  and  shall  not  include  in  the    • 
summary  any  personal  identifying 
information.  Initial  and  confirmation 
data  shall  be  included  from  test  results 
reported  within  that  month.  Normally 
this  summary-  shall  be  forwarded  by 
registered  or  certified  mail  not  more 
than  14  calendar  days  after  the  end  of 
the  month  covered  by  the  summary.  The 
summary  shall  contain  the  following 
information: 

Initial  Testing: 

(i)  Number  of  specimens  received; 

(ii)  Number  of  specimens  reported 
out:  and 

(iii)  Number  of  specimens  screened 
positive  for:  Marijuana  metabolites. 
Cocaine  metabolites.  Opiate  metabolites, 
Phencyclidine,  and  Amphetamines. 
Confirmatory  Testing: 

(i)  Number  of  specimens  received  for 
confirmation; 

(ii)  Number  of  specimens  confirmed 
positive  for:  Marijuana  metabolite. 
Cocaine  metabolite,  Morphine,  codeine. 
Phencyclidine.  Amphetamine,  and 
Methamphetamine.  (7)  The  laboratory 
shall  make  available  copies  of  all 
analytical  results  for  Federal  drug 
testing  programs  when  requested  by 
HHS  or  any  Federal  agency  for  which 
the  laboratory  is  performing  drug  testing 
services. 


(8)  Unless  otherwise  instructed  by  the 
agency  in  writing,  all  records  pertaining 
to  a  given  urine  specimen  shall  be 
retained  by  the  drug  testing  laboratory 
for  a  minimum  of  2  years. 

(h)  Long-Term  Storage.  Long-term 
frozen  storage  ( -  20  °C  or  less)  ensures 
that  positive  urine  specimens  will  be 
available  for  any  necessary  retest. 
Unle.ss  otherwise  authorized  in  writing 
by  the  agency,  drug  testing  laboratories 
shall  retain  and  place  in  properly 
secured  long-term  frozen  storage  for  a 
minimum  of  1  year  all  specimens 
confirmed  positive.  Within  this  l-vear 
period  an  agency  may  request  the 
laboratory  to  retain  the  specimen  for  an 
additional  period  of  time.  If  no  such 
request  is  received,  the  laboratory  may 
discard  the  specimen  after  the  end  of  1 
year,  except  that  the  laboratory  shall  be 
required  to  maintain  any  specimens 
under  legal  challenge  for  an  indefinite 
period. 

(i)  Retesting  of  a  Specimen  (i.e..  the 
reanalysis  by  gas  chromatography/mass 
spectrometry  of  a  specimen  previously 
reported  positive  or  the  te.sting  of  Bottle 
B  of  a  split  specimen  collection). 
Because  some  analytes  deteriorate  or  are 
lost  during  freezing  and/or  storage, 
quantitation  for  a  retest  is  not  subject  to 
a  specific  cutoff  requirement  but  must 
provide  data  sufficient  to  confirm  the 
presence  of  the  drug  or  metabolite. 

(j)  Subcontracting.  Drug  testing 
laboratories  shall  not  subcontract  and 
shall  perform  all  work  with  their  own 
personnel  and  equipment  unless 
otherwise  authorized  by  the  agency.  The 
laboratory  must  be  capable  of 
performing  testing  for  the  five  clas.ses  of 
drugs  (marijuana,  cocaine,  opiates, 
phencyclidine,  and  amphetamines) 
using  the  initial  immunoassay  and 
confirmatory  GC/MS  methods  specified 
in  these  Guidelines. 

(k)  Laboratory-  Facilities.  (1) 
Laboratory  facilities  shall  comply  with 
applicable  provisions  of  any  State 
licensure  requirements. 

(2)  Laboratories  certified  in 
accordance  with  Subpart  C  of  these 
Guidelines  shall  have  the  capability,  at 
the  same  laboratory  premises,  of 
performing  initial  and  confirmatory 
tests  for  each  drug  or  metabolite  for 
which  service  is  offered. 

i\)  Inspections.  The  Secretary,  any 
Federal  agency  utilizing  the  laboratory, 
or  any  organization  performing 
laboratory  certification  on  behalf  of  the 
Secretary  may  reserve  the  right  to 
inspect  the  laboratory  at  any  time. 
Agency  contracts  with  laboratories  for 
drug  testing,  as  well  as  contracts  for 
collection  site  services,  shall  permit  the 
agency  to  conduct  unannounced 
inspections.  In  addition,  prior  to  the 


award  of  a  (  ontraf:t  the  a,i;eni.v  niav 
carry  out  preaward  inspections  and 
evaluation  of  the  procedural  aspects  of 
the  laboratory's  drug  testing  operation, 
(m)  Documentation.  The  drug  te.sting 
laboratories  shall  maintain  and  make 
available  for  at  least  2  \ears 
documentation  of  all  aspects  of  the 
testing  process.  This  2-year  period  may 
be  extended  upon  written  notification 
by  HHS  or  by  any  Federal  agency  for 
which  laboratory  services  are  being 
provided.  The  required  documentation 
shall  include  personnel  files  on  all 
individuals  authorized  to  have  access  to 
specimens;  chain  of  custody  forms: 
quality  assurance/quality  control 
records:  procedure  manuals;  all  test  data 
(including  calibration  curves  and  any 
t.alculations  used  in  determining  test 
results);  reports;  performance  records  on 
performance  testing;  performance  on 
certification  inspections;  and  hard 
copies  of  computer-generated  data.  The 
laboratory  shall  be  required  to  maintain 
documents  for  any  specimen  under  legal 
challenge  for  an  indefinite  period, 
(n)  Additional  Requiremmts  for 
Certified  Laboratories. 

(1)  Procedure  Manual.  Each 
laboratory  shall  have  a  procedure 
manual  which  includes  the  principles  of 
each  lest,  preparation  of  reagents, 
standards  and  controls,  calibration 
procedures,  derivation  of  results, 
linearity  of  methods,  sensitivity  of  tlie 
methods,  cutoff  values,  mechanisms  for 
reporting  results,  controls,  criteria  for 
unacceptable  specimens  and  results, 
remedial  actions  to  be  taken  when  the 
test  systems  are  outside  of  acceptable 
limits,  reagents  and  expiration  dates, 
and  references.  Copies  of  all  procedures 
and  dates  on  which  they  are  in  effec  t 
shall  be  maintained  as  part  of  the 
manual. 

(2)  Calibrators  and  Controls. 
Laboratory  calihr.ntors  and  controls  shall 
be  prepared  using  pure  drug  reference 
materials,  stock  standard  solutions 
obtained  from  other  laboratories,  or 
standard  solutions  obtained  from 
commercial  manufacturers.  The 
calibrators  and  controls  shall  be 
properly  labeled  as  to  content  and 
concentration.  The  standards  (e.g.,  pure 
reference  materials,  stock  standard 
solutions,  purchased  standards)  shall  be 
labeled  with  the  following  dates:  When 
received  (if  applicable);  When  prepared 
or  opened;  when  placed  in  service;  and 
expiration  date. 

(3)  Instruments  and  Equipment,  (i) 
Volumetric  pipettes  and  measuring 
devices  shall  be  certified  for  accuracy  or 
be  checked  by  gravimetric,  colorimetric, 
or  other  verification  procedure. 
Automatic  pipettes  and  dilutors  shall  be 
«. becked  for  accuracy  and 


reproducibility  before  being  placed  in 
service  and  checked  periodically 
thereafter. 

(ii)  There  .shall  be  written  procedures 
for  instrument  set-up  and  normal 
operation,  a  schedule  for  checking 
critical  operating  characteristics  lor  all 
instruments,  tolerance  limits  for 
acceptable  function  checks,  and 
instructions  for  major  troubleshooting 
and  repair.  Records  shall  he  available  on 
prevenlive  maintenance. 

(4)  Remedial  Actions.  There  shall  be 
written  procedures  for  the  actions  to  be 
taken  when  .systems  are  out  of 
acceptable  limits  or  errors  are  detected. 
There  shall  be  documentation  that  these 
procedures  are  followed  and  that  all 
necessary  corrective  actions  are  taken. 
There  shall  also  be  in  place  systems  to 
verify  all  stages  of  testing  and  reporting 
and  documentation  that  these 
procedures  are  followed. 

(.">)  Personnel  Available  tn  Testify  at 
Proceedings.  A  laboratory  shall  have 
qualified  personnel  available  to  testify 
in  an  administrative  or  disciplinary 
proceeding  against  a  Federal  employee 
when  that  proceeding  is  based  on 
positive  urinalysis  results  reported  bv 
the  laboratory. 

(fi)  Restrictions.  The  laboratory  shall 
not  enter  into  any  relationship  vvith  an 
agency's  .MRO  that  may  be  construed  as 
a  potential  confiict  of  interest  or  derive 
any  financial  benefit  by  ha\  ing  an 
agency  use  a  specific  MRO. 

Section  2.5    Quality  Assurance  and 
Quality  Control 

(a)  General.  Drug  testing  laboratories 
shall  have  a  quality  assurance  program 
which  encompasses  all  aspects  of  the 
testing  process  including  but  not  limited 
to  specimen  acquisition,  chain  of 
custody,  security  and  reporting  of 
results,  initial  and  confirmatory  testing, 
certification  of  calibrators  and  controls, 
and  validation  of  analytical  procedures. 
Quality  assurance  procedures  shall  be 
designed,  implemented,  and  reviewed 
to  monitor  the  conduct  of  each  step  of 
the  testing  process. 

(b)  Laboratory  Quality  Control 
Requirements  for  Initial  Tests.  Each 
analytical  run  of  specimens  to  be 
screened  shall  include: 

(1)  Sample(s)  certified  to  contain  no 
drug  (i.e.,  negative  urine  samples): 

(2)  Positive  control(s)  fortified  with 
drug  or  metabolite; 

(3)  At  least  one  positive  control  with 
the  drug  or  metabolite  at  or  near  the 
threshold  (cutoff); 

(4)  A  sufficient  number  of  calibrators 
to  ensure  and  doc  ument  the  linearity  of 
the  assay  method  over  time  in  the 
concentration  area  of  the  cutoff.  After 
acceptable  \  nines  are  obtained  lor  the 


known  calibrators,  those  values  will  be 
used  to  calculate  sample  data; 

(5)  A  minimum  of  10  percent  ol  the 
total  specimens  and  quality  control 
samples  in  each  analyticalrun  shnll  b.» 
quality  control  samples;  and 

(B)  One  percent  of  each  run.  with  a 
minimum  of  at  least  one  sample,  shall 
be  the  laboratory's  blind  quality  t  onlrol 
samples  to  appear  as  normal  samplfs  to 
the  laboratory  analysts. 

Implementation  of  pro*  edure.<i  to 
ensure  that  carryover  does  not 
contaminate  the  testing  of  an  donor's 
specimen  shall  be  documented. 

(( )  Laboratory  Quality  Control 
Requirements  for  Confirmation  Tests. 
Each  analytical  run  of  spe«.imens  to  be 
<  onfirmed  shall  include: 

(1)  Samp!e(s)  certified  toi  oniain  no 
drug  (i.e.,  negative  urine  samples); 

(2)  Positive  calibratorls)  and  controils) 
fortified  with  drug  or  metabolite:  and 

(3)  At  least  one  positive  control  with 
the  drug  or  metabolite  at  or  near  the 
threshold  (cutoff). 

The  linearity  and  precision  of  the 
method  shall  be  periodically 
documented.  Implementation  of 
procedures  to  ensure  that  carrvovrr  does 
not  contaminate  the  testing  of  a  donor's 
specimen  shall  also  be  documented. 

(d)  Agency  Blind  Sample  Program. 

(1)  Agencies  shall  onlv  purchase  blind 
(juality  control  materiaN  that:  (a)  have 
been  (;ertified  by  immunoassay  and  GC/ 
MS  and  (b)  have  stability  data  which 
verifies  those  materials'  performance 
over  time. 

(2)  During  the  initial  QO-day  period  ol 
any  new  drug  testing  program,  each 
agenc;y  shall  submit  blind  performam  .■ 
lest  samples  to  each  laboratory  it 
contrac;ts  with  in  the  amount  of  at  least 
20  perc;ent  of  the  total  number  of 
specimens  submitted  (up  to  a  maximum 
of  200  blind  samples)  and  thereafter  a 
minimum  of  3  percent  blind  samples 
(up  to  a  maximum  of  100  blind  samples) 
submitted  per  quarter. 

(3)  Approximately  80  pcrr;e!it  of  the? 
blind  quality  c:ontrol  samples  shall  bt^ 
negative  (i.e..  c:ertified  to  contain  no 
drug)  ajid  the  remaining  samples  shall 
be  positive  for  one  or  more  drugs  per 
sample  in  a  distribution  such  that  all  the 
drugs  to  be  tested  are  included  in 
approximately  equal  frequencies  of 
c;hallenge.  The  positive  samples  shall  l>e 
spiked  only  with  those  drugs  for  vvliich 
the  agency  is  testing. 

(4)  The  agenc;y  shall  investigate  any 
unsatisfactory  blind  performanc;e  test 
sample  results  and  submit  its  findings  to 
the  Secretary.  The  Secretary  shall 
c:ontinue  the  investigation  to  ensure  that 
the  laboratory  has  correc;ted  the  cause  ol 
the  un,satisfacIory  performanc:e  test 
result.  A  report  of  the  Secretary  s 
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iiivi'stif^ative  findint^s  and  th » 
action  taken  by  the  laborator  v 
sent  to  the  agency  contracti 
The  Secretary  shall  ensure 
ot  the  finding  to  all  other  F 
aj^encies  for  which  the  labor^t 
engaged  in  urine  drug  testin 
coordinate  any  necessar\-  ac 

(5)  Should  a  false  positive 
on  a  blind  performance  test 
the  error  is  determined  to  be 
administrative  error  (clerical 
inixup.  etc.),  the  Secretary  s 
thf  laboratory  to  take  correc 
to  minimize  the  occurrence 
p;irticular  error  in  the  future 
there  is  reason  to  believe  the 
have  been  systematic,  the  Se 
also  require  review  and  rean 
previously  nin  specimens. 

(fi)  Should  a  false  positive 
on  a  blind  performance  test  « 
the  error  is  determined  to  be 
or  methodological  error,  the 
shall  submit  all  quality  conti 
from  the  batch  of  specimens 
included  the  false  positive  sf 
addition,  the  laboratorv-  .shall 
specimens  analyzed  positive 
drug  or  metabolite  from  the  t 
resolution  of  the  error  back 
of  the  last  satisfactory  perfo 
(  ycle.  This  retesting  shall  be 
documented  by  a  statement  < 
the  Responsible  Person.  The 
may  require  an  on-site  reviev 
laboratory  which  may  be-co 
unannounced  during  any  I 
operation  of  the  laboratory. 
Secretary  has  the  option  of 
(section  3.13)  or  suspending 
3.14)  the  laboratory's  («rtific 
recommending  that  no  furth 
taken  if  the  ca.se  is  one  of  les.< 
error  in  which  corrective  act 
already  been  taken,  thus 
assuring  that  the  error  will 
nyain. 
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Section  2.6 
Results 


Reporting  and  F  i-view  of 


(a)  Mfdical  Pevifw  Officfr 
Ih'vif'iv  Flesuhs.  An  essential 
drug  testing  program  is  the  fi 
of  results.  A  positive  test  resi 
automatically  identify'  an  em] 
applicant  as  an  illegal  drug  u 
individual  with  a  detailed  kn 
possible  alternate  medical  e 
is  essential  to  the  review  of 
review  shall  be  performed  by 
prior  to  the  transmission  of 
agenc.v  administrative  officia 

(b)  Medical  Review  Officer- 
Qunlifications  and  Responsj 
.MRO  shall  be  a  licensed  phys 
knowledge  of  substance  abus« 
The  MRO  may  be  an  emplov 
agency  or  a  ccoUractor  for  the 
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corrective     however,  the  MRO  shall  not  be  an 
shall  be        employee  or  agent  of  or  have  any 
officer.  financial  interest  in  the  laboratory  for 

ification        which  the  MRO  is  re%iewing  drug 

testing  results.  Additionally,  the  MRO 
shall  not  derive  any  financial  benefit  bv 
having  an  agency  use  a  specific  drug 
testing  laboratory  or  have  any  agreement 
with  the  laboratory  that  may  be 
con.strued  as  a  potential  conflict  oi 
intere.st.  The  role  of  the  MRO  is  to 
review  and  interpret  positive  test  results 
obtained  through  the  agency's  testing 
program.  In  carrying  out  this 
responsibility,  the  MRO  shall  examine 
alternate  medical  explanations  for  anv 
positive  test  result.  This  action  could 
include  conducting  a  medical  interview 
with  the  donor,  review  of  the  donor's 
medical  history,  or  review  of  anv  other 
relevant  biomedical  factors.  The  MRO 
shall  review  all  medical  records  made 
available  by  the  donor  when  a 
confirmed  positive  te.st  could  have 
resulted  from  legally  prescribed 
medication.  The  MRO  shall  not. 
however,  consider  the  results  of  urine 
specimens  that  are  not  obtained  or 
processed  in  accordance  with  these 
Guidelines. 

(c)  Positive  Test  Flesult.  Prior  to 
making  a  final  decision  to  verify  a 
positive  test  result,  the  MRO  .shall  give 
the  donor  an  opportunity  to  discu.ss  the 
test  result  with  him  or  her.  Following 
verification  of  a  positive  test  result,  the 
MRO  shall  report  the  result  to  the 
agency's  official  designated  to  receive 
results. 

(d)  Vf'rification  for  Opiates:  Re\ieu 
for  Prescription  Medication.  Before  the 
MRO  verifies  a  confirmed  positive  result 
for  opiates,  he  or  she  shall  determine 
that  there  is  clinical  evidence — in 
addition  to  the  urine  test — of  illegal  use 
of  any  opium,  opiate,  or  opium 
derivative  (e.g.,  morphine/codeine) 
listed  in  Schedule  I  or  II  of  the 
Controlled  Substances  Act.  This 
requirement  does  not  apply  if  the 
confirmatory  procedure  for  opiates 

hall  confirms  the  presence  of  6- 

)art  of  the       monoacetylmorphinc  since  the  presence 
al  review      of  this  metabolite  is  proof  of  heroin  use. 
does  not         (e)  Rennalysis  Auttiohzed.  Should  any 
loyee'  question  arise  as  to  the  ac:curacv  or 

er.  An  validity  of  a  positive  test  result,  only  the 

)wledge  of     MRO  is  authorized  to  order  a  retest  of 
lanations      a  single  specimen  or  the  Bottle  A 
r^Tilts.  This     specimen  from  a  split  specimen 

he  MRO        collection.  Such  rete.sts  are  authorized 
ults  to  only  at  laboratories  certified  under  these 

Guidelines. 

(f)  Result  Consistent  With  Legal  Drug 
ities.  The      Use.  If  the  MRO  determines  there  is  a 
ian  with      legitimate  medical  explanation  for  the 
disorders,    positive  test  result,  he  or  she  shall  take 
of  the  no  further  action  and  report  the  test 

agency;  result  a.s  negative, 
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(g)  Result  Scientificniiy  Insufficient. 
Additionally,  the  MRO,  based  on  review 
of  inspection  reports,  quality  control 
data,  and  other  pertinent  results,  mav 
determine  that  the  resuh  is  scientifically 
insufficient  for  further  action  anfl 
declare  the  test  specimen  negative.  In 
this  situation  the  MRO  may  request  a 
retest  of  the  original  specimen  before 
making  this  decision.  (The  MRO  may 
request  that  the  retest  be  performed  h\ 
the  same  la'oorntory  or,  as  provided  in 
section  2.F;{e),  that  an  aliquot  of  the 
original  specimen  be  sent  for  a  retest  to 
an  alternate  laboratory  which  is  certified 
in  accordance  with  these  Guidelines.) 
Tlie  laboratory  shall  assist  in  this  review 
process  as  requested  by  the  MRO  bv 
making  available  the  individual 
responsible  for  day-to-day  management 
of  the  urine  drug  testing  laboratory  or 
other  employee  who  is  a  forensic 
toxicologist  or  who  has  equivalent 
forensic  experience  in  urine  drug 
testing,  to  provide  specific  consultation 
OS  required  by  the  agency.  The  MRO 
shall  report  to  the  Secretary  all  negative 
findings  based  on  scientific 
insufficiency  but  shall  not  include  any 
personal  identifying  information  in  such 
reports. 

(h)  Reporting  Final  Results.  The  MRO 
shall  report  the  .final  results  of  the  drug 
tests  in  writing  and  in  a  maimer 
designed  to  ensure  confidentiality  of  the 
information.  , 


Section  2. 
Records 


Prote<:tion  oi  Frnployee 


Consistent  with  5  U.S.C.  522a(m)  nr.d 
43  CFR  24.101-24.104.  all  laboratorv 
contracts  shall  require  that  the 
contractor  comply  with  the  Privacv  Act. 
rt  U.S.C.  522a.  In  addition,  laboratory 
contracts  shall  require  compliance  with 
patient  access  and  confidentiaUty 
provisions  of  section  503  of  Public  Law 
100-71.  The  agency  shall  establish  a 
Privacy  Act  System  of  Records  or 
modify  an  existing  system,  or  u.se  anv 
applicable  Government-wide  system  of 
records  to  cover  both  the  agency's  and 
the  laboratory's  records  of  employee 
urinalysis  results.  The  contract  and  the 
Privacy  Act  System  of  Records  shall 
specifically  require  that  employee 
records  be  maintained  and  used  with 
the  highest  regard  for  employee  privacv. 

Section  2.8    Individual  Access  to  Test 
and  Laboratory  Certification  Results 

In  accordance  v\-ith  section  503  of 
Public  Law  100-71,  any  Federal 
employee  who  is  the  subject  of  a  drug 
test  shall,  upon  WTitten  request,  hax-e 
access  to  any  records  relating  to  his  or 
her  drug  test  and  any  records  relating  to 
the  results  of  any  relevant  certification. 


review,  or  n)\oc  at ion-of-«:ert ification 
proceedings. 

Subpart  C — Certification  of  Lnhoralories 
Engaged  in  Urine  Drug  Tfsting  for 
Fedenil  Agencies 

Section  ,3.1     Introduction 

Urine  drug  testing  is  a  <  riticol 
component  of  efforts  to  combat  dri.-g 
abuse  in  our  society.  Many  laho.-atories 
are  familiar  with  good  laboiatory 
practices  but  may  be  unf.miiliar  with  the 
special  procedures  required  when  drug 
test  results  are  used  in  the  eniplo\ment 
context.  Accordingly,  the  following  are 
minimum  standards  to  ceriily 
laboratories  engaged  in  urine  drug 
testing  for  Federal  agencies. 
Certification,  even  at  the  highest  level. 
Hoes  not  guarantee  accural  y  of  ea(  h 
result  reported  by  a  laboratory 
conducting  urine  drug  testiiig  for 
Federal  agencies.  Therefore,  results  from 
laboratories  certified  under  these 
Guidelines  must  be  interpreted  with  a 
complete  understanding  cf  the  total 
collection,  analysis,  and  reporting 
process  before  a  final  conclusion  is 
made. 

Section  3.2    Goals  and  Objectives  of 
Certification 

(a)  Uses  of  Urine  Drug  Testing.  Uririe 
drug  testing  is  an  important  tool  to 
identify  drug  users  in  a  variety  of 
settings.  In  the  proper  context,  urine 
drug  testing  can  be  used  to  deter  drug 
abuse  in  general.  To  be  a  useful  tool,  the 
testing  procedure  must  be  capable  of 
detecting  drugs  or  their  metabolites  at 
concentrations  indicated  in  sei  tions 
2.4(e)  and  2.4(f). 

(b)  Need  to  Set  Standards: 
Inspections.  Reliable  discrimination 
between  the  presence,  or  absence,  of 
specific  drugs  or  their  .metabolites  is 
critical,  not  only  to  achieve  the  goals  of 
the  testing  program  but  to  prote(.t  the 
rights  of  the  Federal  employees  being 
tested.  Thus,  standards  have  been  set 
which  laboratories  engaged  in  Federal 
employee  urine  drug  testing  must  meet 
in  order  to  achieve  maximum  accuracy 
of  test  results.  These  laboratories  will  be 
evaluated  by  the  Secretary  or  the 
Secretary's  designee  as  defined  in 
section  1.2  in  accordance  with  these 
Guidelines.  The  qualifying  evaluation 
will  involve  three  rounds  of 
performance  testing  plus  an  on-site 
inspection.  Maintenance  of  certification 
requires  participation  in  a  quarterly 
performance  testing  program  plus 
periodic,  on-site  inspections.  One 
inspection  following  successful 
completion  of  a  performance  testing 
regimen  is  required  for  initial 
certification.  This  must  be  follow.-d  bv 


a  second  inspection  within  3  months, 
after  which  biannual  inspections  will  be 
recjuired  to  maintain  certification, 
(c)  Urine  Drug  Testing  Applies 
Anolxiical  Forensic  Toxicology.  The 
possible  impact  of  a  positive  test  result 
on  an  individual's  livelihood  or  rights, 
together  with  the  possibility  of  a  legal 
challenge  of  the  result,  sets'this  type  of 
test  apart  from  most  clinical  laboratory 
testing.  In  fact,  urine  drug  testing  should 
be  considered  a  special  application  of 
analytical  forensic  toxicology.  That  is. 
in  addition  to  the  application  of 
appropriate  analytical  methodology,  the 
specimen  must  be  treated  as  evidence, 
and  all  aspects  of  the  testing  procedure 
must  be  documented  and  available  for 
possible  court  testimony.  Laboratories 
engaged  in  urine  drug  testing  for  Federal 
agencies  will  require  the  .services  and 
advice  of  a  qualified  forensic 
toxicologist,  or  individual  with 
equivalent  qualifications  (both  training 
and  experience)  to  address  the  spet.ific 
needs  of  the  Federal  drug  testing 
program,  including  the  demands  of 
chain  of  custody  of  specimens,  security, 
proper  documentation  of  all  records, 
.storage  of  positive  specimens  for  later  or 
independent  testing,  presentation  of 
evidence  in  court,  and  expert  witness 
testimony- 
Section  3.3    General  Certificition 
Requirements 

A  laboratory  must  meet  all  the 
pertinent  provisions  of  these  Guidelines 
in  order  to  qualify  for  and  maintain 
certification  under  these  standards. 

Section  3.4    Capability  to  Test  for  Five 
Classes  of  Drugs 

To  be  certified,  a  laboratory  must  be 
capable  of  testing  for  at  least  the 
following  five  classes  of  drugs: 
marijuana,  cocaine,  opiates, 
amphetamines,  and  phencyclidine  using 
the  initial  immunoassay  and 
quantitative  confirmatory  GC/MS 
methods  specified  in  these  Guidelines. 
The  certification  program  will  be 
limited  to  the  five  classes  of  drugs 
(sections  2.1(a)  (1)  and  (2))  and  the 
methods  (sections  2.4  (e)  and  (f)) 
specified  in  these  Guidelines.  The 
laboratory  will  be  surveyed  and 
performance  tested  only  for  these 
methods  and  drugs.  Certification  of  a 
laboratory  indicates  that  any  test  result 
reported  by  the  laboratory  for  the 
Federal  Government  meets  the 
standards  in  these  Guidelines  for  the 
five  classes  of  drugs  using  the  methods 
specified.  Certified  laboratories  must 
clearly  inform  all  unregulated,  private 
clients  when  their  specimens  are  being 
te,sted  using  procedures  that  are 
different  from  those  for  uhii  h  the 


laboratory  is  certified  (i.e.,  testing 
specimens  not  under  the  Guidelines). 

Section  3.fi    Initial  and  Confirnulorv 
Capability  at  Same  Site 

Certified  laboratories  shall  have  the 
capability,  at  the  same  laboratory  site,  of 
performing  both  initial  immunoassays 
and  confirmatory  GC/MS  tests  (sections 
2.4  (e)  and  (f))  for  marijuana,  cocaine. . 
opiates,  amphetamines,  and 
phencyclidine  and  for  any  other  drug  oi 
metabolite  for  which  agency  drug 
testing  is  authorized  (sections  2.1  (a)  (ij 
and  (2)).  All  positive  initial  test  results 
shall  be  confirmed  prior  to  report  in>j 
them. 

.S<.H;tion  3.6    Personnel 

Laboratory  personnel  shall  m»»«'t  the 
requirements  specified  in  section  2.3  nl 
these  Guidelines.  These  Guidelines 
establish  the  exclusive  standards  for 
qualifying  or  certifying  those  laboratory 
personnel  involved  in  urinalvsis  testing 
whose  functions  are  proscribed  by  these 
Guidelines.  A  certification  of  a 
laboratory  under  these  Guideliii'-s  shall 
be  a  determination  that  tiuse 
qualification  requirements  ha\e  bee;', 
met. 

Section  3.7    Quality  Assurance  and 
Quality  Control 

Drug  testing  laboratories  shall  h.n.'  „ 
quality  assurance  program  whic  h 
encompasses  all  aspects  of  the  testing 
process,  including  but  not  limited  to 
specimen  acquisition,  chain  of  custody, 
security  and  reporting  of  results,  initial 
and  confirmatory  testing,  and  validation 
of  analytical  procedures.  Quality  control 
procedures  shall  be  designed, 
implemented,  and  reviewed  to  monilor 
the  conduct  of  each  step  of  the  proi  evs 
of  testing  for  drugs  as  spec  ified  in 
section  2.5  of  these  Guidelines. 

Section  3.8    Security  and  Chain  oi 
Custody 

Laboratories  shall  meet  the  sec  uritv 
and  chain  of  custody  requirements 
provided  in  section  2.4(a). 

.Section  3.9    One- Year  Storage  lor 
Confirmed  Positives 

All  confirmed  positive  specimens 
shall  be  retained  in  acxordance  with  tin- 
provisions  of  section  2.4(h)  of  these 
Guidelines. 

.Section  3.10    Documentation 

The  laboratory  shall  maintam  ai.ct 
make  available  for  at  least  2  years 
documentation  in  ac;c:ordance  witn  the 
spec  ific  ations  in  .sec  lion  2.4(m). 
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The  laborator}'  shall  repor 
in  accordance  with  the  spec 
section  2.4(g). 

Section  3.12    Certification 
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(a)  General.  The  Secretary 
;my  laboratory'  that  meets  tht 
in  these  Guidelines  to  condu 
(irujj  testing.  In  addition,  the 
may  consider  to  be  certified  i 
laboratory  that  is  certified  by 
recognized  certification  prog 
accordance  with  these  Guidt 

(b)  Criteria.  In  determining 
(.ertifv  a  laboratory  or  to  ace 
I  ertification  of  an  HHS-recoj:  n 
<  ertification  program  in  acco 
with  these  Guidelines,  the 
shall  consider  the  following 

(1 )  The  adequacy  of  the  In 
facilities; 

(2)  The  expertise  and  expe 
the  laboratory  personnel: 

(.'!)  The  excellence  of  the  hi 
cjiiality  assurance/  quality  c 
program; 

(4J  The  performance  of  the 
(in  any  performance  tests; 

(."i)  The  laboratory's  compi 
standards  as  reflected  in  anv 
inspections;  and 

(n)  Any  other  factors  a.ffecl 
reliability  and  accuracy  of  dr 
iind  reporting  dene  by  the  lal; 

(:  )  Corrective  Action  by 
l.ahoivtories.  A  laboratory  ni 
the  pertinent  provisions  oft 
Guidelines  in  order  to  qua!if\ 
maintain  certification.  The 
l)road  discretion  to  take  app 
action  to  ensure  the  full  reli 
accuracy  of  drug  testing  and 
to  re.solve  problems  related  tc 
testing,  arvJ  to  enforce  all  sta 
forth  in  these  Guidelines.  Th 
<;hall  have  the  authority  to  is 
directives  to  any  laboratorv'  s 
the  use  of  certain  analytical  p 
when  necessary  to  protect  th( 
of  the  testing  process;  orderii 
Inboraiory  to  undertake  corre 
actions  to  respond  to  materia 
deficiencies  identified  by  an 
or  through  proficiency  testing 
any  laboratory  to  send  aliquo 
specimens  to  another  laborat 
retesting  when  necessary  to 
ai curacy  of  testing  under  the 
Guidelines;  ordering  the  review 
n.-sults  for  specimens  tested  i 
Guidelines  for  private  sector 
the  extent  necessary  to  ensun 
rt'liahility  of  drug  testing  for  1 
agencies;  and  ordering  any  ot 
necessary  to  address  deficien 
drug  testing,  analysis.  spe<; 
( ijUection,  chain  of  custodv. 
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results,  or  any  other  as{>ect  of  the 
test  results     certification  program, 
icatinnsin      Section  3.1.1    Revocation 

(a)  General.  The  Secretary  shall 
revoke  certification  of  any  laboratory 
certified  under  these  provisions  or 
accept  revocation  by  an  HHS-recognized 
certification  program  in  accordance 
with  these  Guidelines  if  the  Secretary 
determines  that  revocation  is  necessary 
to  ensure  the  full  reliability  and 
accuracy  of  drug  tests  and  the  accurate 
reporting  of  test  results. 

(b)  Factors  to  Consider.  The  Secretarv 
shall  consider  the  following  factors  in 
determining  whether  revoc:ation  is 
neces.sary: 

(1)  Unsatisfactorv'  performance  in 
analyzing  and  reporting  the  resuhs  of 
drug  tests;  for  example,  a  fal.se  positive 
error  in  reporting  the  results  of  an 

ien;:e  of  employee's  drug  test; 

(2)  Unsatisfactory  participation  in 
oratory's       performance  evaluations  or  lu!)orntory 
roi     '           inspections; 

(.1)  A  material  violation  of  a 
certification  standard  or  a  contract  term 
or  other  condition  imposed  on  the 
laboratory  by  a  Federal  agency  using  the 
lal)oratory'3  services; 

(4)  Conviction  for  any  criminal 
offense  committed  as  an  incident  to 
operation  of  the  laboratorv;  or 

{"))  Any  other  cause  which  materially 
affects  the  ability  of  the  laboratory  to 
ensure  the  full  reliability  and  accuracy 
of  drug  tests  and  the  accurate  reporting 
of  results. 

(c;)  Peri(jd  and  Terms.  The  period  aiui 
terms  of  revocation  shall  be  determined 
by  the  Secretary  and  shall  depend  upon 
the  facts  and  circumstances  of  the 
revocation  and  the  need  to  ensure 
nccurnte  and  reliable  drug  testing  of 
Federal  employees. 

Section  ,1.14     vSuspension 

(a)  Crlterin.  Whenever  the  Se(  retary 
has  rea.son  to  'nelieve  that  revocation 
may  be  required  and  that  immediate 
action  is  neces.sary  in  order  to  protect 
the  interests  of  the  United  States  and  its 
employees,  the  Secretary  mav 
immediately  suspend  a  laboratorv  "s 
certification  to  conduct  urine  drug 
ry  tor  testing  for  F'ederal  aj^encies.  The 

epsure  the        Secretary  mov  also  accept  suspension  of 
certification  by  an  HHS-recognized 
.■  of  certification  program  in  accordance 

der  the         with  the.se  Guidelines, 
lients  to  (h)  Period  and  Terms.  The  period  and 

the  full         terms  of  suspension  shall  be  determined 
ederal  by  the  Secretary  and  shall  depend  upon 

ler  action       the  facts  and  circumstances  of  the 
ies  in  sus})€nsion  and  the  need  to  ensure 

Ml  accurate  and  reliable  drug  testing  of 

)uriing  of    Federal  employees. 
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Section  3.1,5     Noti(« 

(a)  Written  Notice.  When  a  laboratory 
is  suspended  or  the  Secretary  seeks  to 
revoke  certification,  the  Se(.retary  shall 
immediately  serve  the  laboratory  with 
written  notice  of  the  suspension  or 
proposed  revocation  by  facsimile  mail. 
personal  service,  or  registered  or 
certified  mail,  return  receipt  requested. 
This  notice  shall  state  the  following: 

(1 )  The  rea.sons  for  the  suspension  nr 
proposed  revocation; 

(2)  The  terms  of  the  suspensiot;  or 
proposed  revocation;  and 

(3)  The  period  of  suspension  or 
proposed  revo<;3tion. 

(b)  Opportunity  for  Informal  Revieix 
The  written  notice  shall  state  th.at  the 
laboratory  will  be  afforded  an 
opportunity  for  an  informal  review  uf 
the  suspension  or  propo.sed  revocation 
if  it  .so  requests  in  writing  within  30 
days  of  tlie  date  the  laboratory  received 
the  notice,  or  if  expedited  review  is 
requested,  within  3  days  of  the  date  the 
laboratory  received  the  notice.  Subpart 
D  contains  detailed  procedures  to  be 
followed  for  an  informal  review  of  tbi- 
suspension  or  proposed  revocation. 

(c)  Effective  Date.  A  suspension  shall 
be  effective  imm.ediately.  A  proposed 
revocation  shall  be  effective  30  davs 
after  written  notice  is  given  or.  if  rev  ii-vv 
is  requested,  upon  the  reviewing 
onK:iars  decision  to  uphold  the 
proposed  revocation.  If  tha  reviewing 
official  decides  not  to  uphold  the 
suspension  or  proposed  revocation,  the 
suspension  shall  terminate  immediatelv 
ni.d  any  proposed  revocation  shall  not 
take  effect. 

(d)  HHS-Eerognized  Certifirntinn 
Frngrnm.  The  Secretary's  responsibility 
under  this  section  may  be  carried  nul  t)v 
an  HHS-recognized  certification 
program  in  accordance  with  ihfrse 
Guidelines. 

(e)  Public  \oticc.  Tlie  Secretary  will 
publish  in  the  Federal  Register  ttie 
name,  address,  and  telephone  number  of 
any  laboratory  that  has  its  certification 
suspended  or  revoked  under  section 
3.13  or  section  3.14.  respectively,  and 
the  name  of  any  laboratory  which  has  its 
suspension  lifted.  The  Secretary  shall 
provide  to  any  memter  of  the  public 
upon  request  the  written  notice 
provided  to  a  laboratory  that  has  its 
certification  suspended  or  revoked,  as 
well  as  the  reviewing  official's  written 
dfc<;ision  which  upholds  or  denies  the 
suspension  or  proposed  revocation 
under  4ihe  procedures  of  subpart  D 

Section  3. If)     Recertification 

Following  revocation,  a  laboratory 
may  apply  for  recertification.  Unless 
otherwise  provided  by  the  Secretarv  in 


Federal  Register  /  Vol.  59.  No.  110  /  Thursday.  June  9.  1994  /  Notices 


29927 


the  notice  of  revotatioTi  under  section 
S.l.^fa)  or  the  reviewing  official'.s 
decision  under  section  4.9(e)  or  4.14(a). 
a  laborator}'  which  has  had  its 
certification  revoked  may  apply  for 
certification  in  accordance  with  this 
sedion.  hi  order  to  be  certified,  the 
laboratory  shall  meet  the  criteria  of 
section  3.12(b),  as  well  as  al!  other 
requirements  of  these  Guidelines, 
including  the  successful  participation  in 
three  cycles  of  performance  testing 
(.sections  3.17(b)  and  3.19(a))  and  a 
laboratory  inspection  (sections  3.2(h) 
and  3.20).  Once  certified,  the  laboratory 
must  undergo  a  second  inspection 
within  three  months,  after  which 
biannual  inspections  will  lye  required  to 
"lainlain  certification  (section  3.2(b)),  as 
uell  as  participation  in  the  quarterly 
performance  testing  program  (sections 
3.1(b)  and  3.17(c)). 

■Section  3.17    Perfonnance  'I'listing  (PT) 
Requirement  for  Certification 

(n)  An  Initial  and  Continuing 
Hrqiiircmtnt.  The  PT  program^is  a  part 
of  the  initial  evaluation  of  a  laboratory 
seeking  certification  (both  PT  and 
laboratory  inspection  are  required)  and 
of  the  continuing  as,sessment  of 
iiiboratory  performance  necessarx  to 
niaintain  this  certification. 

(b)  Thrtf  Initial  Cycles  Rc-uisvd. 
Successhil  participation  in  three  cvcles 
(if  testing  shall  he  required  before  a 
Inboralory  is  eligible  to  he  considered 
for  certification. 

(c)  Four  Challenges  Per  Yt-ar.  Afh;T 
certification,  laboratories  shall  be 
(hallenged  with  at  least  10  PT  samples 
on  a  quarterly  cycle. 

(d)  Laborc'tori- Pmrcdnnts  Identical 
('If  Performance  Test  and  Ihviline 
Employee  Specimens.  AIJ  procedures 
associated  with  the  handling'and  te.sting 
of  tiie  PT  saiTiples  by  the  laboratory 
shall  to  the  grentesJ  extent  possible  be 
carried  out  in  a  manner  identical  to  that 
applied  to  routine  laboratory-  specimens, 
unless  otherwise  speriified. 

(f)  Blind  Perfonnance  Test.  Any 
certified  laboratorv'  shall  be  subject  to 
blind  PT  samples  (.see  section  2.5(d)). 
Ptrrformance  on  blind  PT  samples  shall 
he  at  the  same  level  as  for  trie  open  or 
noa-biind  PT  sampies. 

in  Be  parting—Open  Prrf'omiancc 
Test.  The  laboratory'  .shall  report  results 
of  open  PT  samples  to  4he  certifying 
organization  in  the  same  manner  as 
specified  in  section  2.4(g)(2)  for  routine 
specimens. 

Se<:tion  3.18    Perforniant:e  lest 
Samples  Compo.sition 

(a)  Description  of  the  Drugs.  VT 
samples  shall  contain  those  drugs  and 
nu'tabojites  which  each  certified 


laboratory  miwbe  prepared  to  assav  in 
concentration  ranges  that  allow 
detection  of  the  anaiytes  by  commonly 
used  immunoa.s.say  screening 
tec;hniques.  Tfiese  levels  are  generally  in 
the  range  of  concentrations  which  might 
be  expected  in  the  urine  of  recent  drug 
users.  For  some  drug  anal>1es.  the 
sample  composition  will  consist  of  fh»; 
parent  drug  as  well  as  major 
metabolites.  In  some  cases,  more  than 
one  drug  class  may  be  included  in  one 
sample,  but  generally  no  more  than  two 
drugs  will  be  present  in  any  one  .sample 
in  order  to  imitate  the  type  of  specimen 
which  a  laboratory  normally  encounters. 
For  any  particular  PT  cycle!!  the  actual 
composition  of  kits  going  to  different 
laboratories  will  vary  but,  within  anv 
annual  period,  ail  laboratories 
participating  will  have  analyzed  the 
sanie  total  set  of  .samples. 

(b)  Concentrations.  PT  samples  (as 
differentiated  from  blind  quality  control 
samples)  shall  be  spiked  with  the  dnig 
classes  and  their  met.ibolifes  that  are 
required  for  certification  (marijuana, 
cocaine,  opiates,  amphetamines,  .ind 
phencyclidine)  with  concentration 
levels  set  by,  but  not  limited  to.  one  ol 
the  following  .schema:  (1)  At  least  20 
percent  above  the  cutoff  limit  for  either 
the  initial  assay  or  the  confirmatory  test, 
depending  on  which  is  to  be  evaluated: 

(2)  below  tlie  cutoff  limit  as  retest 
s.Tmp'.es  (for  CX:/MS  quantitation);  and. 

(3)  below  the  cutoff  limit  for  special 
purpo.ses.  Some  PT  samples  may  be 
identified  forCC/MS  assay  only  (retest 
.samples).  Blanks  shall  contain  less  than 
2  ng/mL  of  any  of  the  target  drugs. 
These  concentration  and  drug  types  may 
t)e  changed  periodically  in  re.sponse  to 
factors  such  as  changes  in  detetlion 
technology  and  patterns  of  drug  use. 
Finally,  PT  samples  may  be  constituted 
with  interfenng  substances. 

Section  3.19    Evaluation  of 
Performance  Testi.ng 

(a)  Initial  Certification.  (1)  An 
ijpplicant  laborator\' shall  not  report  any 
fal.se  positive  result  during  PT  for  initial 
certification.  Any  false  positive  will 
automatically  disqualify  a  laboratory 
from  fiirther  consideration. 

(2)  An  applicant  Iaborator\'  shall 
maintain  an  overall  grade  level  of  fiO 
percent  for  the  three  cycles  of  PT 
required  for  initial  certification,  i.e..  it 
must  correctly  identify  and  confirm  90 
perr:ent  of  the  total  drug  challenges.  Any 
laboraton,-  which  achieves  a  score  on 
any  one  cycle  of  the  initial  certification 
such  that  it  can  no  longer  achieve  a  total 
grade  of  90  percent  over  the  thret; 
con.secutive  PT  cycles  will  be 
immediately  disqualified  from  further 
consideration. 


(3)  An  applicant  laboratory  shall 
obtain  quantitative  values  for  at  least  80 
percent  of  the  total  drug  challenges 
which  are  ±20  percent  or  r2  standard 
deviations  (whichever  range  is  larger)  of 
the  calculcited  reference  group  mean. 
Failure  to  achieve  80  percent  will  result 
in  disqualification. 

(4)  An  applicant  laboratory  shall  nut 
obtain  any  quantitative  values  that  differ 
by  more  than  50  percent  from  the 
calculated  reference  group  mean.  An> 
quantitative  values  that  differ  bv  tnore 
than  ,50  pen:ent  will  result  in 
disqualification. 

(5)  For  any  individual  drug,  an 
apj)licnnt  laboratorv-  shall  su(.:.e<4ully 
detect  and  quautitate  in  accordance 
with  paragraphs  (a)(2),  ia)(3).  and  (n)(4) 
of  this  section  at  least  .50  percent  of  th»- 
total  drug  challenges.  Failure  to 
successfully  quanlitate  at  least  50 
percent  of  the  challenges  for  anv 
individual  drug  will  result  in 
disqualification. 

(b)  Ongoing  Testing  of  Certified 
l^bnrntorirs.  (\)  False  Positives  and 
Procedures  for  Dealing  with  Them.  No 
false  drug  identifications  are  a(:c:eptab!e 
for  any  drugs  for  which  a  laboratory 
offers  .service.  Under  some 
circumstances  a  false  positive  te.st  ma\ 
result  in  suspension  or  revocation  of 
certification.  The  most  serious  fals*- 
positives  are  by  drug  class,  such  as 
reporting  THC  in  a  blank  specimen  or 
reporting  f:ocaine  in  a  specimen  known 
to  contain  only  opiates. 
Misidentifications  within  a  class  (e.g.. 
codeine  for  morphine)  are  also  false 
positives  which  are  unacceptable  in  an 
appropriately  controlled  laboratory,  hut 
they  are  clearly  less  serious  errors  than 
misidentification  of  a  cla.ss.  The 
following  procedures  shall  be  followed 
when  dealing  with  a  false  positive: 

(i)  The  agency  detecting  a  fal.se 
positive  error  shall  immediately  noiify 
the  laboratory  and  the  Secretary  of  an\ 
such  error. 

(ii)  The  laboratory  shall  provide  the 
Secretary  with  a  written  explanation  of 
the  reasons  for  the  error  within  5 
working  days.  If  required  by  paragraph 
(b)(l)(v)  below,  this  explanation  shall 
include  the  submission  of  all  quality 
control  data  from  the  batch  of 
specimens  that  included  the  false 
positive  specin:en. 

(iii)  The  Secretary  sliall  re\  iew  t!i»- 
laboratory's  explanation  within  5 
working  days  and  decide  what  further 
action,  if  any,  to  take. 

(iv)  If  the  error  is  determined  to  be  an 
adinini.strative  error  (clerical,  sample 
mixup,  etc.),  the  Set;retary  may  direct 
the  laboratory  to  take  corrective  action 
to  minimize  the  occurrence  of  the 
p;irti<:ular  error  in  the  future  and.  if 
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there  is  reason  to  believe 
have  been  systematic,  m. 
laboratory  to  review  and 
previously  run  specimen  ; 

(v)  If  the  error  is  detem  i 
tet:hnical  or  methodolojj 
laboratory  shall  submit 
all  quality  control  data 
of  specimens  which  incl 
positive  specimen.  In  ad( 
laboratory  shall  retest  all 
analyzed  positive  by  the 
the  time  of  final  resoluti 
back  to  the  time  of  the  la 
perfonnance  test  cycJe.  T 
shall  be  documented  by  a 
signed  by  the  laboratory' 
person.  Depending  on  f  h« 
which  caused  the  false 
retesting  may  he  limited 
or  may  include  any  drugs 
certified  under  these  Gui 
prepared  to  assay.  The  la 
immediately  notify  the 
re';ult  on  a  specimen  that 
retested  must  be  correcte 
criteria  for  a  positive  are 
The  Secretary  may  suspe 
the  laboratory's  certificat 
drugs  or  for  only  the  drj^ 
in  which  the  error  occurred 
if  the  case  is  one  of  a  less 
for  which  effective  rorre* 
already  been  made,  thus 
assuring  that  the  error  wi 
agnin,  the  Secretary  may 
no  further  action 

(vi)  During  the  time  req 
resolve  the  error,  the  labo 
remain  certified  but  shaU 
designation  indicating  Xh. 
positive  result  is  pending 
the  Secretar\'  determines 
laboratory's  certification  i 
suspended  or  revoked, th 
official  status  will  becom< 
or  "Revoked"  until  the  s 
revocation  is  lifted  or  a.iv 
process  is  complete 

(2)  Requirement  to  Idea ' 
Confirm  90  Percent  of  Tohl 
Chollenges.  In  order  to 
laboratories  must  successju 
four  cycles  of  PT  per  year 
certified  laboratory  to  ma 
of  90  percent  over  the  s 
consecutive  PT  cycles,  i.e 
flO  percent  of  the  total  d 
and  to  correctly  confirm  S 
the  total  dnig  challenges, 
suspension  or  revocation 
certification. 

(3)  Requirement  to  Qi 
Percent  of  Total  Drug  Cba 
Percent  or  ±2  Standard 
Quantitative  values  obtai 
certified  laboratory  for  at 
percent  of  the  total  drug  c 
must  be  ±20  percent  or  ±2 
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deviations  (whichever  rehge  is  larger)  of 
the  appropriate  reference  or  peer  group 
mean  as  measured  over  two  consecutive 
PT  cycles. 

(4)  Requirement  to  Quantitate  Witiiin 
50  Percent  of  Calculated  Reference 
Group  Mean.  After  achieving 
certification  a  laboratory  is  permitted 
one  quantitative  result  differing  by  more 
than  50%  from  the  target  value  within 
two  consecutive  cycles  of  PT.  More  than 
one  error  of  this  type  within  two 
consecutive  PT  cycles  may  result  in  a 
suspension  or  proposed  revocation. 

(5)  Requirement  to  Successfully  Detect 
and  Quantitate  50  Percent  of  the  Total 
Drug  Challenges  for  Any  Individual 
Drug.  For  any  individual  drug,  a 
certified  laboratory  must  successfuliv 
detect  and  quantitate  in  accordance 
with  paragraphs  (b){2).(b)(3).  and  (b)(4) 
of  this  section  at  least  50  percent  of  the 
total  drug  challenges. 

(6)  Procedures  When  Requirements  in 
Paragraphs  Ibl(2)—(b)l5)  of  this  Section 
Are  Not  Met.  If  a  certified  laboratory 
fails  to  maintain  a  grade  of  90  percent 
over  the  span  of  two  consecutive  PT 
t.ycles  after  initial  certification  as 
required  by  paragraph  (b)(2)  of  this 
section  or  if  it  fails  to  successfully 
quantitate  results  as  required  bv 
paragraphs  (b)(3),(b)(4).  or  (b)(.5)  of  this 
.section,  the  laboratory  shall  be 
immediately  infomied  that  its 
performance  fell  under  the  90  percent 
level  or  that  it  failed  to  quantitate  test 
results  successfully  and  how  it  failed  to 
quantitate  successfully.  The  laboratory 
shall  be  allowed  5  working  days  in 
which  to  provide  any  e.xplanation  for  its 
unsuccesshil  performance,  including 
adniini.strative  error  or  methodological 
error,  and  evidence  that  the  source  of 
the  poor  performance  has  been 
corrected.  The  Secretary  may  revoke  or 
suspend  the  laboratory's  certification  or 
take  no  further  action,  depending  on  the 
seriousness  of  the  errors  and  whether 
there  is  evidence  that  the  source  of  the 
poor  performance  has  been  corrected 
and  that  current  performance  meets  the 
requirements  for  a  certified  laboratory 
under  these  Guidelines.  The  Secretary 
may  require  that  additional  performance 
tests  be  carried  out  to  determine 
whether  the  source  of  the  poor 
performance  has  been  removed.  If  the 
Secretary  determines  to  suspend  or 
revoke  the  laboratory's  certification,  the 
laboratory's  official  status  will  become 
"Suspended"  or  "Revoked"  until  the 
suspension  or  revocation  is  lifted  or 
until  any  recertification  process  is 
complete. 

(c)  80  Percent  of  Participating 
Laboratories  Must  Detect  Drug.  A 
laboratory's  performance  shall  be 
evaluated  for  all  samples  for  whi<  h 


drugs  were  spiked  at  concentrations 
above  the  specified  performance  test 
level  unless  the  overall  response  from 
participating  laboratories  indicates  tha' 
less  than  80  percent  of  them  were  able 
to  detect  a  drug. 

(d)  Participation  Required.  Failure  In 
participate  in  a  PT  cycle  or  to 
participate  satisfactorily  may  result  in 
suspension  or  revocation  of 
certification. 

Section  3.20    Inspections 

(a)  Frequency.  Prior  to  laboratory 
certificatiqn  under  these  Guidelines  and 
at  least  twice  a  year  after  certification. 

a  team  of  three  qualified  inspectors,  at 
least  two  of  whom  have  been  trained  as 
laboratory  inspectors,  shall  conduct  an 
on-site  inspection  of  laboratory 
premises.  Inspections  shall  docunieni 
the  overall  quality  of  the  laboratory 
setting  for  the  purposes  of  certifit  alioii 
to  conduct  urine  drug  testing. 
Inspection  reports  may  also  contain 
recommendations  to  the  laboratory  to 
correct  deficiencies  noted  during  the 
inspection. 

(b)  Inspectors.  The  Secretary  shall 
establish  criteria  for  the  selection  of 
inspectors  to  ensure  high  quality, 
unbiased,  and  thorough  inspections. 
The  inspectors  shall  perform 
inspections  consistent  v  ith  the 
guidance  provided  by  tlu-  Secretary- 
Inspectors  shall  document  the  overall 
quality  of  the  laboratory's  drug  festinu 
operation. 

(c)  Inspection  Performance.  The 
laboratory's  operation  shall  be 
consistent  with  good  forensic  laboratorv 
practice  and  shall  be  in  compliance 
with  these  Guidelines.  It  is  the 
laboratory's  responsibility  to  correi  I 
deficiencies  identified  during  the 
inspection  and  to  have  the  knowledge, 
skill,  and  expertise  to  correct 
deficiencies  consistent  w-ith  good 
forensic  laboratory  practice.  Consistent 
with  sections  3.13  and  3.14,  deficiencies 
identified  at  inspections  may  be  the 
basis  for  suspending  or  revoking  a 
laboratory's  certification. 

Section  3.21     Results  of  Inadequate 
Performance 

Failure  of  a  laboratory  to  comply  with 
any  asped  of  these  Guidelines  may  lead 
to  revocation  or  suspension  of 
certification  as  provided  in  sections  3.1.3 
and  3.14  of  these  Guidelines. 


Section  3.22 
Laboratories 


Listing  of  Certified 


A  Federal  Register  listing  of 
laboratories  certified  by  HHS  will  be 
updated  and  published  periodically. 
Laboratories  which  are  in  the  applicant 
stage  of  HHS  certification  are  not  to  be 


«.onsidered  as  meeting  the  minimum 
requirements  in  these  Guidelines.  A 
laboratory  is  not  certified  until  HHS  has 
sent  the  laboratory  an  HHS  letter  of 
certification. 

Subpart  D— Procedures  for  Review  of 
Suspension  or  Proposed  Re\-ocntion  of  a 
Certified  Laboratory- 

Sw;tion  4.1     Applicabiiily 

These  procedures  apply  uhen: 

(a)  The  Secretary  has  notified  a 
Ifihoratory  in  writing  that  its 
certification  to  perform  urine  drug 
testing  under  these  Mandatory 
Guidelines  for  Federal  Workplace  Drug 
Fe.stlng  Programs  has  been  suspended  or 
that  the  Secretary  proposes  to  revoke 
such  certification. 

(h)  The  laboratory  has.  witfiin  30  days 
of  the  date  of  such  notification  or  within 
3  days  of  the  date  of  such  notification 
when  .seeking  an  expedited  review  of  a 
suspension,  requested  in  writing  an 
opportunity  for  an  informal  review  of 
the  .suspension  or  proposed  revocation. 

S(u:tion  4.2     Definitions 

Appellant:  Means  the  laboratorv 
u  tiich  has  been  notified  of  its 
suspension  or  proposed  revocation  of  its 
cortification  to  perform  urine  drug 
testing  and  has  requested  an  informal 
review  thereof. 

Respondent:  Means  the  person  or 
persons  designated  by  the  Secretnr\  in 
implementing  the.se  Guidelines 
(currently  the  National  Laboratory 
Certification  Program  is  located  in  the 
ni  vision  of  Workplace  Programs. 
Substance  Abu.se  and  Mental  Health 
Services  Admini.stration). 

Reviewing  Official:  Mean.s  the  person 
or  persons  designated  by  the  Secretary 
uh'.,  will  review  the  suspension  or 
proposed  revocation.  The  reviewing 
official  may  be  assisted  by  one  or  more 
of  his  or  her  employees  or  consultants 
in  assessing  and  weighing  the  scientific 
and  technical  evidence  and  other 
information  submi;ted  by  the  appellant 
and  respondent  on  the  reasons  for  the 
suspension  and  propo.sed  «.'vocation. 

St;ctinn  4.3    Limitation  on  Issues 
Subject  to  Review 

The  scope  of  review  shall  be  limiled 
to  the  facts  relevant  to  r.ny  suspension 
or  proposed  revocation,  the  necessarv 
interpretations  of  these  facts,  the 
Mandatory  Guidelines  for  Federal 
Workplace  Drug  Testing  Programs,  and 
other  relevant  law.  The  legal  validity  of 
the  Mandatory  Guidelines  shall  not  be 
s'.;l)je(.-t  to  review  under  these 
jfrocedures. 


Section  4.4     Specifying  Who 
Repre.sents  the  Parties 

The  appellant's  request  for  review- 
shall  specify  the  name,  address,  and 
phone  number  of  the  appellants 
repre.sentative.  In  its  first  written 
submission  to  the  reviewing  official,  the 
respondent  shall  specify  the  name, 
address,  and  phone  number  of  the 
respondent's  representative. 

Section  4.5     The  Request  for  Informal 
Review  and  the  Reviewing  Official's 
Response 

(a)  Within  30  days  of  the  date  of  the 
notice  of  the  suspension  or  proposed 
revocation,  the  appellant  must  submit  a 
written  request  to  the  reviewing  official 
seeking  review,  unless  .some  other  time 
period  is  agreed  to  by  the  parties.  A 
copy  must  also  be  .sent  to  the 
respondent.  The  request  for  review  must 
include  a  copy  of  the  notice  of 
suspension  or  proposed  revocation,  a 
brief  statement  of  why  the  det;ision  to 
suspend  or  propose  revocation  is  wrong, 
and  the  appellant's  request  for  an  oral 
pre.sentation.  if  desired. 

(b)  Within  5  days  after  receiving  the 
request  for  review,  the  reviewing  official 
will  send  an  acknowledgment  and 
advise  the  appellant  of  the  next  steps. 
The  reviewing  official  will  also  send  a  • 
copy  of  the  acknowledgjnent  to  the 
respondent. 

Section  4.B     Abeyance  Agreement 

Upon  mutual  agreement  of  the  parties 
to  hold  these  procedures  in  abevance. 
the  reviewing  official  will  stay  these 
procedures  lor  a  reasonable  time  while 
the  laboratory  attempts  to  regain 
c;ompliance  with  the  Mandatory 
Guidelines  for  Federal  Workplace  Drug 
Testing  Programs  or  the  parties 
otherwi.se  attempt  to  .settle  the  dispute. 
As  part  of  an  abeyance  agreement,  the 
parties  can  agree  to  extend  the  time 
period  for  requesting  review  of  the 
suspension  or  proposed  revocation.  If 
abeyance  begins  after  a  request  for 
review  has  been  filed,  the  appellant 
shall  notify  the  reviewing  official  at  the 
end  of  the  abeyance  period  advising 
whether  the  dispute  has  been  resolved. 
If  the  dispute  has  been  resolved,  the 
request  for  review  will  be  dismisstui.  If 
the  dispute  has  not  been  resolved,  the 
review  procedures  will  begin  at  the 
point  at  which  they  were  interrupted  bv 
the  abeyance  agreement  with  sucli 
modifications  to  the  procedures  as  the 
reviewing  official  deems  appropriate. 

Sw:tion  4.7    Preparation  of  the  Review 
File  and  Written  Argument 

The  appellant  and  the  respondetif 
each  participate  in  developing  the  file 
for  the  n'viewing  official  and  in 


submitting  written  arguments.  The 
procedures  for  development  of  the 
review  file  and  submission  of  written 
argument  are; 

(a)  Appellant's  Documents  and  Brief 
Within  13  days  after  receiving  the 

•  acknowledgment  of  the  request  for 
review,  the  appellant  shall  submit  to  the 
r€!viewing  official  the  following  (with  a 
copv  to  the  respondent): 

(DA  review  file  containing  the 
documents  supporting  appellant's 
argument,  tabbed  and  organized 
chronologically,  and  accompanied  by  an 
index  identifying  each  document.  Onlv 
essential  documents  should  be 
submitted  to  the  reviewing  official. 

(2)  A  written  statement,  not  to  excetd 
20  double-spaced  pages,  explaining  whv 
respondent's  decision  to  suspend  or 
propo.se  revocation  of  appellant's 
certification  is  wrong  (appellants  brief) 

(b)  Respondent's  Documents  and 
Brief.  Within  15  days  after  receiving  a 
copy  of  the  acknowledgment  of  the 
request  for  review,  the  respondent  shall 
submit  to  the  reviewing  official  the 
following  (wilfi  a  copy  to  the  appellanl): 

(1)  .\  review  file  containing 
documents  supporting  respondent's 
decision  to  suspend  or  revoke 
appellant's  ix-rtification  to  perform 
urine  drug  testing,  tabbed  and  organized 
(.hronologically.  and  accompanied  by  an 
index  identifying  each  document.  Onlv 
essential  documents  .should  be 
submitted  to  the  reviewing  official. 

(2)  .A  written  statement,  not  exoeeding 
20  double-spaced  pag(!S  in  lengtli, 
explaining  the  basis  for  suspension  or 
proposed  revocation  (respondent's 
brief). 

(c)  Reply  Briefs.  Within  5  days  after 
receiving  tlie  opposing  party's 
submission,  or  20  days  after  recfiv  iug 
ac.knowledgment  of  the  request  for 
review,  whichever  is  later.  ea<:h  panv 
may  submit  a  short  reply  not  to  exirt-ed 
10  double-spaced  pages. 

(d)  Cooperative  Efforts.  Wheiievir 
feasible,  the  parties  should  attenipt  to 
develop  a  joint  review  file. 

[v.]  Excessive  Documentotiun  The  « 
reviewing  official  may  take  any 
appropriate  step  to  reduce  excessive 
documentation,  int  luding  the  return  o) 
or  refusal  to  consider  documentation 
found  to  be  irrelevant,  redundant,  or 
unnecessarv. 

.Sec.tion  4.8     Opportiuiitv  for  Oral 
Presentation 

(a)  Electing  Oral  Presentation.  If  an 
opportunity  for  an  oral  pre.sentation  is 
de.sired,  the  appellant  shall  request  it  at 
the  time  it  submits  its  written  request 
fur  rev  iew  to  the  reviewing  official.  The 
rev  iewing  official  will  grant  the  rKpiec;  " 
if  the  official  determines  that  the 
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decision-making  pr(x;es,s 
substantially  aided  by  or  i 
and  arguments.  The  revi 
may  also  provide  for  an  c 
presentation  at  the  offici; 
initiative  or  at  the  reques 
respondent. 

(n)  Presiding  Official. 
official  or  designee  will 
official  responsible  for  ci 
oral  presentation. 
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submission  of  the  last  rep 
whichever  is  later.  The 
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determined  by  the  presid 
following  consultation  wi 

(e)  Conduct  nfthe  Oral 
(1)  General.  The  presidi 

responsible  for  conductin 
presentation.  The  presidi 
be  assisted  by  one  or  mon 
employees  or  consultants 
the  oral  presentation  and 
evidence.  While  the  oral 
will  be  kept  as  informal  a 
presiding  official  may  fak^ 
steps  to  ensure  an  orderly 

[2]  Burden  of  Proof /Sta, 
In  all  cases,  the  responder 
burden  of  proving  by  a  pn 
of  the  evidence  that  itsd 
suspend  or  propose  revoc 
appropriate.  The  appellan 
has  a  responsibility  to  res 
respondents  allegations  v 
and  argument  to  show  tha 
respondent  is  wrong 

(.1)  Admission  of  Evidei 
of  evidence  do  not  apply  i 
presiding  official  w  ill  gen 
all  testimonial  eviden(,e  u 
clearly  irrelevant,  immate 
repetitious.  Each  party  m 
opening  and  closing  slaft 
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present  witnes.ses  as  agreed  upon  in  the 
prehearing  conference  or  otherwise,  and 
may  question  the  opposing  party's 
witnesses.  Since  the  parties  have  ample 
opportunity  to  prepare  the  review  file, 
a  party  may  introduce  additional 
documentation  during  the  oral 
presentation  only  with  the  permission 
of  the  presiding  official.  The  presiding 
official  may  question  witnesses  directly 
and  take  such  other  steps  necessarv  to 
ensure  an  effective  and  efficient 
consideration  of  the  evidence,  including 
setting  time  limitations  on  direct  and 
t:ross-examinations. 

U)  Motions.  The  presiding  official 
may  rule  on  motions  including,  for 
e.xample,  motions  to  exclude  or  strike 
redundant  or  immaterial  evidence, 
motions  to  dismiss  the  case  for 
insufficient  evidence,  or  motions  for 
summary  judgment.  Except  for  those 
made  during  the  hearing,  all  motions 
and  opposition  to  motions,  including 
argument,  must  be  in  writing  and  be  no 
more  than  10  double-spaced  pages  in 
length.  The  presiding  official  will  set  a 
reasonable  time  for  the  party  opposing 
•  he  motion  to  reply. 

(.■5)  Transcripts.  The  presiding  official 
shall  have  the  oral  presentation 
transcribed  and  the  transcript  shall  be 
made  a  part  of  the  record.  Either  party 
may  request  a  copy  of  the  transcript  and 
the  reque.sting  party  shall  be  responsible 
for  paying  for  its  copy  of  the  transcript. 

(fj  Obstruction  of  Justice  or  Making  of 
Fal.'^e  Statements.  Obstruction  of  justice 
or  the  making  of  false  statements  by  a 
witness  or  any  other  person  may  be  the 
basis  for  a  criminal  pro.secution  under 
18  U.S.C.  150,5  or  1001. 

(g)  Post-hearing  Procedures.  At  his  or 
her  discretion,  the  presiding  official 
may  require  or  permit  the  parties  to 
submit  post-hearing  briefs  or  proposed 
findings  and  conclusions.  Each  party 
may  submit  comments  on  any  major 
prejudicial  errors  in  the  tran.script. 

Section  4.9    Expedited  Procedures  for 
Review  of  Immediate  Suspension 

(a)  Applicability.  When  the  Secretary 
notifies  a  laboratory  in  writing  that  its 
(.ertification  to  perform  urine  drug 
testing  has  been  immediately 
suspended,  the  appellant  may  request 
an  expedited  review  of  the  suspension 
and  any  proposed  revocation.  The 
appellant  must  submit  this  request  in 
writing  to  the  reviewing  official  within 
.3  days  of  the  date  the  laboratory 
received  notice  of  the  suspension.  The 
request  for  review  must  include  a  copv 
of  the  suspension  and  any  proposed 
revocation,  a  brief  statement  of  why  the 
decision  to  suspend  and  propose 
revocation  is  wrong,  and  the  appellant's 
request  for  an  oral  presentation,  if 


desired.  A  copy  of  the  retjuost  for  rex  ifw 
must  also  be  sent  to  the  respondent  " 

(b)  Reviewing  Official's  Response.  As 
soon  as  practicable  after  the  reqiiest  for 
review  is  received,  the  reviewing  official 
will  send  an  acknowledgment  with  a 
copv  to  the  respondent. 

(cl  Review  File  and  Briefs.  Within  7 
days  of  the  date  the  request  for  review 
is  receiv(?d.  but  no  later  than  2  davs 
before  an  oral  presentation,  ea(,h  party 
shall  submit  to  the  reviewing  official  the 
following:  (1)  a  review  file  containing 
essential  documents  relevant  to  the 
review,  tabbed,  indexed,  and  organized 
chronologically,  and  (2)  a  written 
statement,  not  to  exceed  20  double- 
spaced  pages,  explaining  the  party's 
position  concerning  the  suspension  and 
any  proposed  rtryocation.  No  reply  brief 
is  permitted. 

Id)  Oral  Presentation.  If  an  oral 
pre.sentation  is  requested  by  the 
appellant  or  otherwise  granted  bv  the 
reviewing  official,  the  presiding  ofiiciii! 
will  attempt  to  schedule  the  oral 
presentation  within  7-10  davs  of  the 
date  of  appellant's  request  for  review  at 
a  time  and  place  determined  by  the 
presiding  official  following  consultation 
with  the  parties.  The  presiding  official 
may  hold  a  pre-hearing  conference  in 
accordance  with  section  4.8(c)  and  will 
t.onduct  the  oral  presentation  in 
accordance  with  the  procedures  ol 
sections  4.8(e),  (f).  and  (g). 

(e)  Written  Decision.  The  reviewing 
official  .shall  issue  a  written  decision 
upholding  or  denying  the  suspension  or 
proposed  revocation  and  will  attempt  to 
i.ssue  the  decision  within  7-10  days  of 
the  date  of  the  oral  presentation  or 
within  3  days  of  the  date  on  which  the 
tran.script  is  received  or  the  date  of  the 
last  submission  by  either  party, 
whichever  is  later.  All  other  provisions 
set  forth  in  section  4.14  will  applv.    • 

(f)  Transmission  of  Written 
Communications.  Because  of  the 
importance  of  timeliness  for  these 
expedited  procedures,  all  written 
communications  between  the  parties 
and  between  either  party  and  the 
reviewing  official  shall  be  by  facsimile 
orovernighl  mail. 

Section  4.10    Ex  parte  Communications 

Except  for  routine  administrative  and 
procedural  matters,  a  party  shall  not 
communicate  with  theieviewing  or 
presiding  official  without  notice  to  the 
other  party. 

Section  4.1 1  Transmission  of  Written 
Communications  by  Review  ing  Ofiicinl 
and  Calculation  of  Deadlines 

(a)  Because  of  the  importance  of  a 
timely  review,  the  reviewing  ofiic.ial 
should  norniallv  transmit  written 
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communications  to  either  party  by 
facsimile  or  overnight  mail  in  which 
case  the  date  of  transmission  or  day 
following  mailing  will  be  considered  the 
date  of  receipt.  In  the  case  of 
communications  sent  by  regular  mail, 
the  date  of  receipt  will  be  considered  3 
days  after  the  date  of  mailing. 

(b)  In  counting  days,  include 
Saturdays.  Sundays,  and  holidays. 
However,  if  a  due'date  falls  on  a 
Saturday.  Sunday,  or  Federal  holiday, 
then  the  due  date  is  the  next  Federal 
working  dav. 

Section  4.12     Authority  and 
Responsibilities  of  Reviewing  Official 

In  addition  to  any  other  authority 
specified  in  these  procedures,  the  " 
reviewing  official  and-the  presiding 
official,  with  respect  to  those  authorities 
involving  the  oral  presentation,  shall 
have  the  authority  to  issue  orders; 
examine  witnes.ses:  take  all  steps 
neces.sary  for  the  conduct  of  an  orderly 
hearing;  rule  on  requests  and  motions- 
grant  extensions  of  time  for  good 
reasons;  dismiss  for  failure  to  meet 
deadlines  or  other  requirements;  order 
the  parties  to  submit  relevant 
information  or  witnesses;  remand  a  case 
for  further  action  by  the  respondent; 
waive  or  modify  these  procedures  in  a 
specific  case,  usually  with  notice  to  the 
parties;  reconsider  a  decision  of  the 


reviewing  official  where  a  party 
promptly  alleges  a  clear  error  of  fact  or 
law;  and  to  take  any  other  action 
neces.sary  to  resolve  disputes  in 
accordance  with  the  objectives  of  these 
procedures. 

Section  4.13     Administrative  Record 

The  administrative  record  of  review- 
consists  of  the  review  file;  other 
submissions  by  the  parties;  transcripts 
or  other  records  of  any  meetings, 
conference  calls,  or  oral  presentation: 
evidence  submitted  at  the  oral 
pre.sentation;  and  orders  and  other 
documents  issued  by  the  reviewing  and 
presiding  officials. 

Section  4.14    Written  Decision 
(a)  Issuance  of  Decision.  The 
reviewing  official  shall  issue  a  written 
decision  upholding  or  denying  the 
suspension  or  propo.sed  revocation.  The 
decision  will  set  forth  the  reasons  for 
the  decision  and  describe  the  basis 
therefor  in  the  record.  Furthermore,  the 
reviewing  official  may  remand  the 
matter  to  the  respondent  for  such 
further  action  as  the  reviewing  official 
deems  appropriate. 

(b)  Date  of  Decision.  The  reviewing 
official  will  attempt  to  i.ssue  his  or  her 
decision  within  15  days  of  the  date  of 
the  oral  presentation,  the  date  on  yvhich 
the  tran.script  is  received,  or  the  date  of 
the  last  submission  bv  either  party. 


whichever  is  later.  If  ther«  is  no  oral 
presentation,  the  decision  will  normally 
be  issued  within  15  days  of  the  date  of 
receipt  of  the  last  reply  brief.  Once 
issued,  the  reviewing  offif:ial  will 
immediately  communicate  the  decision 
to  each  party. 

(c)  Public  Xotice.  If  the  suspension 
and  proposed  revocation  are  upheld  the 
revocation  will  become  effective 
immediately  and  the  public  will  be 
notified  by  publication  of  a  notice  in  the 
Federal  Register.  If  the  suspension  and 
propo.sed  revocation  are  denied,  the 
revocation  will  not  take  effect  and  the 
suspension  will  he  lifted  immediately 
Public  notice  will  be  given  by 
publication  in  the  Federal  Register. 

Section  4.15    Court  Review  of  Final 
Administrative  Action;  Exhaustion  of 
Administrative  Remedies 

Before  any  legal  action  is  filed  in 
court  challenging  the  suspension  or 
propo.sed  revocation,  respondent  shall 
exhaust  administrative  remedies 
provided  under  this  subpart,  unless 
otherwise  provided  by  Federal  Law.  The 
reviewing  official's  decision,  under 
section  4.q(e)  or  4.14(a).  constitutes  final 
agency  action  and  is  ripe  for  judicial 
review  as  of  the  date  of  the  decision. 
IFK  Doc.  y4-i:(940  Fil.-(1  6-8-94;  8:45  am| 
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DEPARTMZMT  OF  TRANSPORTATION 

Federal  Aviation  Administr^ion 

14  CFR  Part  189 

[Docket  No.  27778;  Notice  No  9fl-17] 

RIN  2120-AE68 

Use  Of  Federal  Aviation  Adn^inistration 
Communications  Systems 

AGENCY:  Fi'dnral  Aviation 
Administration  (FAA).  DOT. 

ACTION:  Notice  of  proposed  ri  lemaking 
IM'RM). 
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SUMMARy:  Tho  FAA  propoM?S*o  imnhh 
part  lii't  of  the  Federal  Aviati  m 
Rpj;u).itii»iis  (FAR)  to  roniovp  )utd.-itod 
U-c  provisions  and  ser\  ices  d4si<:n;!trd 
in  111!'  rule.  Due  to  enhanced 
(oniniercial  communications 
has  dolnrr.  '    od  that  the  need 
l.ind  charge  fees  for)  messa_qG! 
address  such  topics  as  lost  ha 
hotel  reservations,  crew  assig 
and  othnr  commercial  matters 
nifs.sages)  no  longer  exists.  Tl 
proposed  (  hange  is  only  intej 
rt!mo\  e  the  outdated  fee  prov 
services  related  lo  Class  B  me 
is  not  ir.tended  to  affect  tht 
transiiiis.sion  of  messages  nla 
flight  safety,  flight  plans,  and 
(Class  A  messages)  to  alter  iht 
practice  of  relaying  mess,iges 
from  ;in  F.\.A  FSS  outside  of  t 
fonliguoiis  Stales  and  xhc  Uist 
Columbia,  or  received  from  a 
station  of  the  Aeronautical  Fi: 
Tflcromniunications  Network 
DATES:  (iomments  must  be  rec 
I  r  iit^for;;  .September  7.  1994 
ADDRESSES:  Comments  on  thi; 
should  lip  I.    iled.  in  triplicatt 
I-Vderal  .-Xviation  Administrat; 
of  Chief  Counsel,  Attention:  R 
Do(  ket  (AGC-200),  Docket  No 
800  hidopondpnce  Avenue. 
Washin.ulon.  DC  20591.  Com 
delivered  must  be  marked  Do< 
27778.  Comments  mav  be  exa 
room  015(;  weekdays  between 
aiui  .")  p.m.,  except  on  Federal 
FOR  FURTHER  INFORMATION  CONIACT 
i:!len  E.  Crum.  Air  Traffic  Rul 
ATI'-2:iO.  Airspace  Rules  an<l 
Aeronautical  Information  Divi: 
Federal  Aviation  Administratiii 
Independence  Avenue,  S\V 
Washington.  DC  20591.  teleph 
2fi7-H7H3. 


SUPPLEMEMTARY  INFORMATION: 
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by  submitting  such  written  data,  views, 
or  arguments  as  they  mav  desire. 
Comments  relating  to  the 
environmental,  energy,  federalism,  or 
economic  impact  that  might  result  from 
adopting  the  proposals  in  this  notice  are 
also  invited.  Substantive  comments 
should  be  accompanied  by  cost 
estimates.  Comments  should  identify 
the  regulatory  docket  number  and 
.should  be  submitted  in  triplicate  to  the 
Rules  Docket  address  specified  above. 
All  comments  received  on  or  before  the 
specified  closing  date  for  comments  will 
be  considered  by  the  Administrator 
befon?  taking  action  on  this  pnjposed 
rulemaking.  The  proposals  contained  in 
this  notice  may  be  changed  -.n  light  of 
comments  received.  All  conunents 
received  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  e.xamination  bv 
interested  persons.  A  report 
summarizing  each  substantive  public 
contact  w  ith  FAA  personnel  concerned 
xvi!h  this  rulemaking  will  be  filed  in  the 
dcK  ket.  Commentcrs  wishing  the  F.A.A  to 
at:knowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  include  a  preaddressed.  stamped 
po.sfcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  .No.  27778."  The  postcard  will  be 
date  stamped  and  mailed  lo  the 
lommenter. 

Availability  of  .NPRMs 

Any  person  may  obtain  a  copy  of  this 
Nr'R.M  by  submitting  a  request  to  the 
Federal  Aviation  .administration.  Office 
of  Public  Affairs.  Attention:  Public 
Inqtiirv  Center,  AFA-200.  800 
Independencp  .\venue.  S\V.. 
Washington.  DC  20591.  or  by  calling 
(202)  267-3485.  Communications  must 
identif\-  the  notice  number  of  this 
NI'R,M. 

Persons  interested  in  being  placed  on 
the  mailing  list  for  future  NPRMs 
should  request  from  the  above  office  a 
copy  of  Advisory  Circular  No.  11-2A. 
Notice  of  Proposed  Rulemaking 
Di^,tribution  System,  which  describes 
the  application  procedure. 

Background 

The  predecessor  of  pari  189.  part 
bl2 — Aeronautical  Fi.xed 
Communications,  published  in  the 
August  25.  1950.  Federal  Register. 
became  effective  on  September  1.  1950. 
It  specified  that  airlines  could  send 
certain  messages  over  specific 
Government  circuits.  The  specific 
t  ircuits  were  established  between 
several  Pacific  islands.  The  I  United 
•States  government  made  this 
communications  network  available,  at 
the  us(;rs  expense,  to  transmit  Class  B 


mes.sages  since  there  were  few  other 
communication  systems  established. 
Subsequent  amendments  to  part  B12 
accomplished  the  following:  (1) 
Expanded  the  service  to  anv  station 
serviced  by  the  integrated  international 
aeronautical  network  (now  AFTN);  (2) 
defined  the  specific  messages  that 
would  be  accepted  free  of  charge  and 
those  for  which  fees  would  be  charged. 
(3)  established  the  priority  given  to  two 
categories  of  messages;  and  (4)  limited 
the  Government's  liability  in  the 
handling  of  all  messages  accepted  under 
these  provisions. 

Concurrent  with  the  evolution  of  the 
ulxive  provisions,  similar  International 
Civil  Aviation  Organization  (ICAO) 
procedures  were  developed.  Beginnini; 
in  1951,  ICAO  procedu.-^es  were 
implemented  whereby  each  countrv 
would:  (1)  accept,  free  of  charge, 
messages  that  were  meant  for  ■■*   *    * 
ensuring  safety  of  air  navigation  and 
regularity  of  air  traffic  between 
aeronautical  fixed  stations  of  the 
different  States  *   •    *;"  (2)  accept  other 
messages  that  did  not  fall  in  the  abo\  e 
category  provided  there  was  an  ■■*   •    • 
absence  (>f  rapid  comm.ercial 
telecommunications*    *   *;"and(;>) 
determine  the  acceptability  of  messages 

Communication  systems  and  the  air 
traffic  control  system  have  improved 
greatly  in  the  last  several  decdd:js. 
CoiLsequently.  users  have  elected  to 
transmit  Class  B  messages  through 
(.ommunications  svstems  other  than  the 
FAAs. 

In  the  past,  the  F.AA  has  considered 
the  neeti  f(jr.  and  removal  of  part  189 
of  the  FAR.  In  1981.  all  FAA  Regional 
offices  wert;  queried  regarding  wh.it 
operational  effect,  if  any.  the  complete 
removal  of  part  189  would  have.  At  thai 
time,  only  the  Alaska  region  objec.ted  to 
this  action.  The  Anchorage  Internationa! 
Flight  Service  Station  (IFSS)  handled  a 
high  volume  of  Class  B  messages,  and 
the  Region  felt  strongly  that  complete 
removal  of  part  189  would  preclude 
them  from  continuing  this  service.  In 
1992.  the  Regions  were  again  queried 
regarding  their  positions  with  respect  to 
the  proposed  amendment  to  part  189. 
A\\  of  the  Regions  concurred  with  this 
proposal.  Since  the  IFSS  in  Anchorage. 
Alaska  was  decommissioned  in  1984 
aircraft  that  had  previously  utilized  its 
communications  services  are  not  using 
a  private  communications  companv; 
therefore,  the  prior  concerns  of  the 
Alaska  Region  are  no  longer  relevant 

Current  Requirements 

Part  189  stipulates  that  domestic 
FSS's  may  accept  for  transmission  onlv 
messages  related  to  distress  and  distre.ss  . 
traffic,  saft^ty  of  human  life,  flight  safet\ 
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(including  air  traffic  control  messages), 
weather,  aeronautical  administration, 
and  Notices  to  Airmen  (NOTAWs) 
(Class  A  messages).  The  acceptance  and 
t.'-ansmission  of  these  messages  is 
completed  without  charge.  The  FA.A  is 
not  proposing  to  change  this  service. 

In  addition  to  accepting  Class  A 
nipssages,  IFSS's.  and  those  FSS's 
located  outside  the  48  contiguous  Slates 
and  the  District  of  Columbia,  mav 
accept  messages  originated  bv  and 
addressed  to  aircraft  operating  agencies, 
or  their  representatives,  that  directlv 
l-H'ur  on  the  efficient  and  economic 
conduct  of  day  to  day  operationsr  Thosf! 
messages  (Class  B  messages)  include 
such  things  as  new  or  revised  passengrr 
or  cargo  rates  and  train  or  hotel 
reservations.  This  service  is  provided 
for  a  fee  of  25  cents  for  each  group  of 
10  words.  FSS  acceptance  of  these 
messages  is  based  on  the  absence  of 
.idequate  non-L'SA  communication 
facilities. 

In  recent  years  additional  means  of 
coiTimimication  have  been  developed, 
inr  hiding  satellites,  computer  networks, 
and  cellular  telephones.  Therefore,  the 
need  to  use  the  F.^A  .^FT.N  system  for 
the  transmission  of  Class  B  messages 
has  been  greatly  reduced.  In  Januarv. 
l'J88.  a  new  communication  network 
(ailed  National  Airspac:e  Data 
Interchange  Network  (N.^DIN)  was 
commissioned  in  the  Ignited  States.  The 
capability  to  segregate  Class  B  messages, 
wiiich  required  payment  from  the  user, 
u as  intentionally  omitted  from  the 
system  because  the  need  for  such  a 
capability  is  negligible.  However,  part 
189  was  not  amended  when  NADIN  was 
I  (immissioned;  consequently  it  is 
outdated  because  it  still  contains 
provisions  for  the  collection  of  fet.-s  for 
the  transmission  of  Class  B  messages 

.Annex  10.  an  International  Civil 
.\viaticjii  Org,iniz.iti->n  (ICAO) 
dor  ument.  provides  guidance  to  FSS's 
tor  handling  the  operational  aspects  of 
international  aeronautical 
telecommunications.  The  f'AA  reiavs 
(lass  A  or  B  messages  that  were 
originally  accepted  for  transmission  at 
ae  FAA  FSS  outside  of  the  48 
contiguous  S.ates  and  the  District  ot 
Ciolumbia  that  were  received  from  a 
foreign  station  of  the  AFTN.  and  that  in 
normal  routing  would  require  transit  of 
the  48  contiguous  States  or  the  District 
of  Columbia  in  order  to  reach  an 
overseas  address. 

The  I'roposal 

Elimination  of  AccHptuncn fur 
Tmnsmission  of  Class  B  Mes.sn^es 

Currently,  only  lAA  IFSSs  or  F.SS's 
lixaled  outside  the  4H  ( ontigiioiis  Stati-s 


and  the  District  of  Columbia  may  accept 
lor  transmission  Class  B  messages  when 
adequate  commercial  communication 
systems  are  not  available.  The.se 
facilities  have  not  received  any  requests 
to  accept  Class  B  messages  for 
transmission  in  over  5  years. 

Communication  systems  technology 
has  improved  and  e.xpanded  to  include 
private  data  networks,  private  line 
services,  telegrams,  satellite 
c'ommimications.  and  cellular 
t(!lephones.  Therefore,  the  need  to  usi? 
F.-\A  commuTiications  systems  for 
transmission  of  Class  B  messages  has 
diminished.  This  proposal  will  not 
restrict  or  deny  users  from  utilizing  the 
F.-\,-\  communications  systems  for  relav 
of  Class  B  messages  when  other 
adequate  communications  systems  arc; 
not  available.  Additionally,  this 
proposal  will  align  the  regulations  with 
current  practices  by  eliminating  the 
authority  of  FSS's  to  accept  for 
transmi.ssi(jn  Class  B  messages  without 
adversely  affecting  the  users. 

EHminatio-n  of  Charges  fur  Class  B 
Mfssagps    '' 

The  current  rule  requires  that  fees  he 
charged  when  Class  B  messages  are 
accfipted  for  transmission  over  F.\.-\ 
communication  systems.  However, 
current  communication  syslems  cannot 
segregate  tho.se  kinds  of  messages  that 
n.-qiiire  a  c.haige  for  transmission.  In 
fiict.  over  the  last  5  years,  there  are  no 
records  of  fees  having  been  collected  fnr 
transmission  of  Class  B  messages,  nor 
does  the  F.'\,'\  propose  to  resume  this 
practice.  This  proposed  change  uill 
remove  from  the  regulation  all 
references  to  the  collection  of  lees  and 
align  the  regulation  with  current 
practice's. 

International  Civil  Aviation 
Organization  and  Joint  Aviation 
Regulations 

In  keepiiig  with  U.S.  obligations 
under  the  Convention  on  International 
Civil  .Aviation,  it  is  FAA  policy  to 
comply  with  International  Civil 
.Aviation  Organization  Standards  and 
Recommended  Practices  (SARF)  to  thf 
maximum  extent  practicable.  Forthis 
notice,  the  F.\A  has  reviewed  the  S.ARl' 
of  .Annex  U).  The  F.AA  has  determined 
that  this  proposal,  if  adopted,  would  not 
present  any  differences. 

Economic  Summary 

This  proposed  rule  would  be  neither 
a  significant  proposed  regulatory  action 
under  Executive  Order  12Hf>r)nora 
significant  proposed  rule  undi;rthe 
Department  of  Transportation 
Regulatory  Policies  and  Procedures.  Tlie 
F.\.-\  does  not  expect  the  pro|)osal  to 


impose  a  significant  cost  on  society 
(aviation  industry,  public,  or 
government).  The  NPRM  would  not 
cause  any  diminution  of  safely. 

The  propo.sed  amendment  would 
delete  rule  language  that  allows  thf 
transfer  of  certain  data.  This  data 
includes  messages  addressing  topics 
such  as:  lost  baggage,  hotel  reservations, 
and  crew  assignments  on  international 
or  overseas  flights  (Class  B  data).  W 
present,  only  IFSSs  and  FSS's  located 
outside  the  48  contiguous  States  and  the 
Distric:t  of  Columbia  have  the  authority 
and  capability  to  accept  such 
information  for  transmission.  In 
prai:tice.  the  FAA  has  not  received 
requests  for  this  service  for  several 
years 

The  FAA  queried  FSS's  to  determine 
the  consequences  of  this  action.  The 
responses  indicated  that  this  action 
would  not  affect  any  air  carrier  operator 
.Adequate  private  communications 
facilities  are  available  to  transmit  Class 
B  data  and.  in  the  past  few  years. 
internati(mal  and  overseas  carriers  liavc 
not  chosen  to  avail  themselves  of  the 
F.AA  service.  However,  the  F.AA 
HMiognizes  a  remote  po.ssibility  that  a. 
hituie  potential  user  of  this  .service 
would  not  have  the  chance  to  do  so. 

The  FA.A  does  not  expect  the  projxisal 
to  impose  a  significant  cost,  but  rtJtpu  sts 
comment  and  information  on  the 
potential  use  of  this  service  and  on  aiiv 
impact  of  eliminating  the  ai;ceptanc:e  for 
t.'-ansmission  of  Class  B  mes.sages. 

Intel-national  Trade  Impact  Analysis 

This  proposed  rule  would  l;a\c  n.) 
effect  on  the  sale  of  foreign  products  or 
services  in  the  I'nited  Stales  The  rule 
also  does  not  affect  the  sale  of  I'nited 
States  products  or  services  in  f(jreign 
countries.  Hence,  all  foreign  and 
domestic  trade  would  be  equalh 
unaffected  by  this  proposed  rule 

Regululory  Flexibility  Act 
Determination 

The  Regulatory  Flexibility  .\(  I  of  piHIl 
(r<F.\)  ensures  that  government 
regulations  do  not  needlessly  ami 
disproportionately  burden  small 
businesses.  The  kFA  requires  the  1  .\.\ 
to  review  each  rule  that  may  have  "a 
significant  economic  impact  on  a 
substantial  number  of  small  entities." 

The  proposed  amendment  deifies  ruii- 
lani'uage  that  allows  the  transfer  of 
certain  data  because  users  have  not 
requested  this  service  for  several  years. 
Hence,  the  proposal  wcnild  not  impose 
a  significant  cost  on  a  siibstiuilial 
numlter  of  small  entitit^s. 


♦     J. 
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Fpderulisni  Implications 

The  rpgulations  propote 
not  have  substantial  effe 
States,  on  the  relationsh 
national  government  an< 
on  the  distribution  of 
responsibilities  among  t 
levels  nf  government.  THerefo 
accordance  with  Executi ; 
it  is  dett:rniined  that  this 
would  not  have  suffici 
implications  to  warrant 
of  a  Federalism  Assessm 


po  ve 


iert 

1  1 


Paperwork  Reduction  Ac  t 

In  accordance  with  th(  Paperwork 
Reduction  Act  of  1980  (Fub.  L.  96-511) 
there  are  no  requirement ;  for 
information  collection  ajFociafetl  wilh 
this  proposed  rule. 

Conclusion 


djt 


pr  3posai 


\  p 


For  the  reasons  discussed 
preamble,  the  FAA  has 
this  pioposed  regulation 
significant  regulatory  act 
Executive  Order  12866. 
FAA  certifies  that  this 
adopted,  will  not  have  a 
economic  impact,  positi 
on  a  substantial  number  |)f 
under  the  criteria  of  the  '. 
Flexibility  Act.  This  prodosa 
considered  significant  ur  d 
2100.5.  Policies  and  Proid 
Simplification,  Analysis. 
Regulations. 

List  of  Subjects  in  14  CFI 

Air  transportation. 
Telecommunications. 
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Part  189 


The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  part  189  of  the 
Federal  Aviation  Regulation  (14  CFR 
part  189)  as  follows: 

PART  18&-USE  OF  FEDERAL 
AVIATION  ADMINISTRATION 
COMMUNICATIONS  SYSTEM 

1.  The  authority  citation  for  part  189 
continues  to  read  as  follov.s: 

Authorit)-:  Sees.  30]((.).  .305.  307[b).  313(a). 
and  314,  72  Staf.  744;  49  V  S.C.  1.341(c). 
1.346.  1348(b),  1354(a),  and  1355.  and  sef . 
501,  65  Stat.  290;  31  US  C.  483a. 

2.  Section  189.1  is  revised  to  read  as 
follows: 

§  189.1     Scope. 

This  part  describes  the  kinds  of 
messages  that  may  be  transm.itted  or 
relayed  by  FAA  Flight  Service  .Stations 

3.  Section  189.3  is  amended  by 
removing  paragraph  (b):  revising  this 
section  heading  and  the  introducton. 
text  of  paragraph  (a);  adding  a  new- 
paragraph  (b)  introductory  text; 
redesignating  paragraphs  (a)i7)  and 
(a)(8)  as  new  paragraphs  (b)(1)  and  (bl(2) 
respectively;  and  in  newly  designated 
(b)(2)(i),  by  revising  the  reference 
"(a)(7)"  to  "(b)(1)".  The  changes  read  as 
follows: 

§189.3    Kinds  of  messages  accepted  or 
relayed. 

(a)  Flight  Ser\  ice  Stations  may  accept 
for  transmission  over  FA.'\ 
communication  systems  any  messages 
concerning  international  or  overseas 
aircraft  operations  descril)ed  in 


paragraphs  (a)(1)  through  (6)  of  this 
section.  In  addition,  Flight  Service 
Stations  may  relay  any  message 
describ'^d  in  this  section  that  was 
originally  ac;cepted  for  transmission  al 
an  FAA  Flight  Service  Station  outside 
the  48  contiguous  States,  or  was 
received  from  a  foreign  station  of  the 
Aeronautical  Fixed 
Telecommunications  Network  that,  in 
normal  routing,  Vvould  require  transit  of 
the  United  States  to  reach  an  oversr'as 
address. 

•  *         *         •         « 

(b)  The  following  messages  mav  oi:!\ 
be  relayed  through  the  FAA 
( ommunirafions  svstems: 

♦  •         *         *        • 

,    4.  Section  189.5  is  revised  to  rmd  as 
follows: 

§  189.5    Limitation  of  liability. 

The  United  Slates  is  not  liable  for  c.'r. 
omission,  error,  or  delay  in  transmittiiig 
or  relaying,  or  for  any  failure  to  transnii 
or  relay,  any  message  accepted  for 
transmission  or  relayed  under  this  \viT\. 
even  if  the  omission,  error,  delay,  or 
failure  to  transmit  or  relay  is  caused  b\ 
the  negligence  of  an  employee  of  the 
United  Siatf:s. 

§  189.7    [Removed] 

5.  Section  189.7  is  reir.i)\od  in  its 
entirety. 

N-^ued  in  \Vasiiin.^!oi),  DC.  on  ]i.y.^  1.  "I'l., 
Harold  \V.  Becker. 

Managt^r.  Air^fVuv  Rohs  &  AtTu.  lr,forru::i-::. 
Division. 
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DEPARTMErfT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14CFRPart71 

[Airspace  Docket  No.  93-ANE-21] 

Alteration  of  VOR  Federal  Airway  V- 
229;  CT 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 


summary:  This  action  modifies  Federal 
Airuray  V-229  located  in  Connecticut. 
This  action  is  necessary  to 
accommodate  airspace  users,  reduce  air 
traffic  control  (ATC)  coordination  and 
improve  operations.  The  description  for 
V-229  is  also  being  changed  to 
eliminate  the  exclusionary  language 
regarding  R-5002A,  R-5002E,  V-139 
and  V-308.  In  addition,  this  action  will 
correct  an  inadvertent  error  in  the 
airway  description  that  reversed  the 
Hartford  true  and  magnetic  radials. 

EFFECTIVE  DATE:  0901  u.t.c.  August  18. 
1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  P.  Crawford.  Airspace  and 
Obstruction  Evaluation  Branch  (ATP- 
24Q),  Airspace— Rules  and  Aeronautical 
Information  Division,  Air  Traffic  Rules 
and  Procedures  Service,  Federal 
Aviation  Administration,  800 
Independence  Avenue,  S\V., 
Washington,  DC  20591;  telephone:  (202) 
267-9255. 

SUPPLEMENTARY  INFORMATION: 
History 

On  November  1.  1993,  the  FAA 
proposed  to  amend  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  to  modify  V-229  between  the 
Hartford.  CT.  Very  High  Frequency 
Omnidirectional  Range/Tactical  Air 
Navigation  (VORTAC)  facility  and  the 
Gardner,  MA,  VORTAC  It  also 


proposed  to  eliminate  the  exclusionary 
language  regarding  R-5002A,  R-50Q2E. 
V-139  and  V-308  (58  FR  58312). 
Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received.  Except  for  editorial 
changes  and  the  correction  to  the 
Hartford  040°  radial,  this  amendment  is 
the  same  as  that  proposed  in  the  notice. 
Domestic  VOR  Federal  airways  are 
published  in  paragraph  6010(a)  of  FAA 
Order  7400.9A  dated  June  17. 1993.  and 
effective  September  16, 1993.  which  is 
incorporated  by  reference  in  14  CFR 
71.1  (58  FR  36298;  July  6,  1993).  The 
airway  listed  in  this  document  will  be 
published  subsequently  in  the  Order. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  modifies 
V-229  between  the  Hartford,  CT, 
VORTAC  and  the  Gardner.  MA, 
VORTAC.  Realigning  the  airvtay  will 
accommodate  the  airspace  users,  reduce 
ATC  coordination,  and  improve 
operations. 

The  airspace  designation  for  V-229 
presently  excludes  R-5002A,  R-5002E. 
V-139  and  V-308.  These  exclusions  are 
being  removed  because  the  airspace 
boundaries  of  the  restricted  areas  and 
the  airways  do  not  overlap  the  airspace 
of  V-229.  In  addition,  the  Hartford  true 
and  magnetic  radials  used  to  define  an 
intersection  on  V-229  were  reversed. 
This  action  corrects  the  description  to 
read  "INT  Hartford  040°T(053°M)." 
The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It.  therefore — (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26. 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 


List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference, 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— [AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  app.  1348(a),  1354(a), 
1510;  E.O.  10854,  24  FR  9565.  3  CFR,  195»- 
1963  Comp.,  p.  389;  49  U.S.C.  106(g):  14  CFR 
11.69. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400. 9A, 
Airspace  Designations  and  Reporting 
Points,  dated  June  17, 1993,  and 
effective  September  16,  1993.  is 
amended  as  follows: 

Paragraph  60i  0(a)— Domestic  VOR  Federal 
Airways 

•  *  •  •         • 

V-229    [Revisedl 

From  Patuxent.  MD;  INT  Patuxent  036°  and 
Atlantic  City.  NJ,  236°  radials;  Atlantic  City; 
INT  Atlantic  City  055°  and  Colts  Neck,  NJ," 
181°radials;INTColts  Neck  181°  and 
Kennedy,  NY,  209°  radials;  Kennedv:  INT 
Kennedy  053°  and  Bridgeport,  CT,  200° 
radials;  Bridgeport;  Hartford.  CT;  INT 
Hartford  040°  and  Gardner.  MA,  195°  radials; 
Gardner  Keene,  NH;  INT  Keene  336°  and 
BuHington,  VT,  160°  radials;  to  Burlington. 
The  airspace  within  R-5002B  is  excluded 
during  times  of  use.  The  airspace  below 
2.000  feet  MSL  outside  the  United  States  is 
excluded. 
•         •         »         *         • 

Issued  in  Washington,  DC,  on  May  27, 
1994. 

Harold  VV.  Becker. 

Manager.  Airspoce-Pules  and  Aeronautical 
Information  Division. 

[FR  Doc.  94-14192  Filed  6-9-94;  8:45  am| 
BttUng  Cod*  4S10.13-P 


14  CFR  Part  71 

[Airspace  Docket  No.  94-ANM-2] 

Modification  of  Class  D  Airspace; 
Pasco,  WA 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
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summary:  This  action  modi 
I'asco.  Washington,  Tri-cit 
C:iiiss  D  airspace  by  oxcludi 
airspace  overlying  the  Vistii 
Airport.  Kennewick.  Washi 
acjioii  will  allow  operation 
the  Vistd  Field  Airport  wit! 
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rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034;  February 
26.  1979);  and  (3)  does  not  warrant 
preparation  of  a  regulatorj'  evaluation  as 
the  anticipated  impact  is  so  minimal. 
Sinc:c  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule 
will  not  have  a  significant  economic: 
impact  on  a  substantial  number  of  small 
entities  under  the  criteria  of  thf 
Regidatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  nfert-iK  e. 
Navigation  (air). 

.Adoption  of  the  .\mendment 

In  consideration  of  the  fort'going.  thr 
FAA  amends  14  CFR  part  71  as  follows 

PART  71— [AMENDED] 

I.  Iht;  authority  citation  fur  14  CI  K 
pint  71  continues  to  read  as  follows: 

Authority:  4<)  i;..S.(:.  npp.  1.14H(a).  I.l.=i4(,i). 
1 5^1 10:  1-.  O   in«54.  24  FR  9bhS.  3  CFK.  I9.i<>- 
Vm:tf:onip  ,  p.  3«0;40  t:.S(;   10«.!i;):  Mf;KK 
ll.ti'l 

§711    I A  mended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400. 9.^. 
Airspace  IHfsignations  and  Reporting 
Points,  dated  June  17,  1993,  aiul 
efftutive  .September  1(>.  1993.  is 
amended  as  follows: 

I'urcf^nifili  5W(»    Cfiti-ml 


A\M  IVA  D  Fasco.  VV.\     |  Revised | 

fast  r».  Tri-(.'itij:s  Airport.  VV.^ 

(l.dt  46°1.5'.'i2'"  N.  l.ong.  1iy  07  0«    VVi 
V'l.-ita  Airport,  kunnewick.  \V.\ 
(l^x  4fri:<  14"N.  Long.  ll<l°i;i  10    U'l 
Th.al  .ti.'spai  f  extending  upwiird  from  tin- 
sin  fai.e  to  and  including  2.900  feet  .MSI. 
within  a  4.3-mile  radius  of  the  Tri-Cities 
Airport,  excluding  that  airsj.ace  within  a  2 
riiilf  radius  of  the  Vista  .'\irpoit.  This  Class 
11  airspac  e  area  is  effective  during  the 
specifiL  dates  and  times  established  in 
ad  vani.e  by  a  Notice  to  Airmen.  The  efte(  live 
date  and  time  will  thereafter  1m;  (oiitiiuioiislv 
pi. hashed  in  the  .MrfK)rt/Fa(  ililv  Directory. 
•  •  «  •  • 

Iss'ifd  Id  Sealtle.  VViishingloii.  oti  Miiy  >,',. 

IM94 

Temple  H.  {ulinson.  |r., 

MutHiiiiT.  Air  Traffic  Division.  Sortlnwsi 
Stouutain  lU%ion. 

|FR  Dm:.  94-1413.3  Filed  J-'MM;  8:4".  ami 
BILLING  CODE  4910-1»-M 
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14  CFR  Part  71 

(Airspace  Docket  No.  94-ANM-35) 

Modification  of  Class  D  Airspace; 
Mountain  Home,  10 

AGENCY:  Feileral  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  action  modifies  the  Clas.s 
1)  airspace  area  at  Mountain  Home  AFB. 
Idaho,  by  amending  the  area's  effective 
hours  to  coiiu:ide  with  the  associated 
control  tower's  hours  of  operation.  The 
intended  effect  of  this  action  is  to  clarify 
when  two-way  radio  communication 
with  the  air  traffic  control  tower  is 
required. 

DATES:  Ffh;ctivedatf-09(!1  u.t.c. 
August  18,  1994 

C:oniment  date:  Clomments  must  be 
received  on  or  before  AugusI  11.  1994 
ADDRESSES:  .Send  comments  on  the  riili 
111  tripiicatt!  to:  Manager.  System 
Management  Branch.  Air  Traffic 
Division.  .AN'M-530.  Fed(;ral  Aviation 
,-\dmini.stration.  Doc:ket  No.  94-.'\NM- 
35.  IbOl  Find  Avenue  SW.,  Rentmi. 
Washington.  98055-4056. 

The  official  docket  may  be  examined 
ill  the  Office  of  the  .Assistant  Chief 
(Counsel  for  the  Northwest  Mountain 
Region,  suite  570.  1001  Lind  Avenue 
SW..  Ronton.  Washington,  98055-405b 

An  informal  docket  may  also  be 
•  xamined  during  normal  business  hours 
at  the  addiess  listed  above. 
FOR  FURTHER  INFORMATION  CONTACT: 
lames  F.  Riley,  Airspace  and  l'r(K:edures 
Section,  System  Management  Branch. 
Air  Traffic  Division,  ANM-530,  Federal 
Aviation  Administration,  1601  Lind 
.^venue  SW..  Renton,  Washington. 
9805.5-4056;  telephone:  (200)  227-2537 

SUPPLEMENTARY  INFORMATION: 

Request  for  C;omments  on  the  Rule 

Although  this  action  is  a  final  rule, 
and  was  not  preceded  by  notice  and 
public  procedure,  comments  are  invited 
tm  the  rule.  This  rule  will  become 
effective  on  the  date  specified  in  the 
DATES  section.  However,  after  the  review 
of  any  comments,  and.  if  the  FAA  finds 
that  further  changes  are  appropriate,  it 
will  initiate  nilemaking  proceedings  to 
extend  the  effective  date  of  the  nile  or 
to  ainend  the  regulation. 

Comments  that  provide  the  factual 
basis  supporting  tlie  views  and 
suggestions  presented  are  particularly 
helpful  in  evaluating  the  effects  of  the 
I  ule.  and  in  determining  whether 
additional  rulemaking  is  required. 
Comments  are  specifically  invited  on 
the  overall  regulatory,  aeronautical. 


economic,  environmental,  and  energy- 
related  aspects  of  the  rule  which  might 
suggest  the  need  to  modify  the  rule. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  modifies  the  Class  D  airspace 
area  at  Mountain  Home  AFB,  Idaho,  by 
amending  the  area's  effective  hoiu-s  to 
coincide  with  the  associated  control 
tower's  hours  of  operation.  Prior  to 
Airspace  Reclassification,  an  airport 
traffic  area  (ATA)  and  a  control  zone 
(CZ)  existed  at  this  airport.  However. 
Airspace  Reclassification,  effective 
September  16,  1993,  discontinued  the 
use  of  the  term  "airport  traffic  area"  and 
"control  zone,"  replacing  them  with  the 
designation  '"Class  D  airspace."  The 
former  CZ  was  continuous,  while  the 
former  ATA  was  contingent  upon  the 
operation  of  the  air  traffic  control  tower. 
The  consolidation  of  the  ATA  and  CZ 
into  a  single  Class  D  airspace 
designation  makes  it  necessary  to 
modify  the  effective  hours  of  the  Class 
D  airspace  to  coincide  with  the  control 
tower's  hours  of  operation.  The 
intended  effect  of  this  action  is  to  clarify 
when  two-way  radio  communication 
with  this  air  traffic  control  tower  is 
required. 

The  coordinates  for  this  airspace 
docket  are  based  on  North  American 
Datum  83.  Class  D  airspace  designations 
are  published  in  Paragraphs  5000  of 
FAA  Order  7400.9A  dated  June  17, 
1993,  and  effective  September  16,  1993, 
which  is  incorporated  by  reference  in  14 
CFR  71.1  (58  FR  36298;  July  6,  1993). 
The  Class  D  airspace  designation  listed 
in  this  document  will  be  published 
subsequently  in  the  Order.  Under  the 
circumstances  presented,  the  FAA 
concludes  that  there  is  an  immediate 
need  to  modify  this  Class  D  airspace 
area  in  order  to  promote  the  safe  and 
efficient  handling  of  air  traffic  in  this 
area.  Therefore,  I  find  that  notice  and 
public  procedures  under  5  U.S.C.  553(b) 
are  impracticable  and  contrary  to  the 
public  interest. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  legulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26,  1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 


is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  The  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— {AMENDED] 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  app.  1348(a).  1354(a), 
1510;  E.O.  10854.  24  FR  9565.  3  CFR  1959- 
1968  Comp.,  p.  389;  49  U.S.C.  106(e):  14  CFR 
11.69. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400. 9A, 
Airspace  Designations  and  Reporting 
Points,  dated  June  17,  1993,  and 
effective  September  16,  1993.  is 
amended  as  follows: 


Paragraph  5000— General 
***** 

ANM  ID  D  Mountain  Home.  ID    | Revised) 

Mountain  Home  AFB.  ID 
(Lat.  43°02'37"  N..  Long.  115''52'21'  W.) 
That  airspace  extending  upward  from  the 
surface  to  and  include  5,500  feet  MSL  within 
a  5.9-mile  radius  of  the  Mountain  Home  AFB 
This  Class  D  airspace  area  is  effective  during 
the  specific  dates  and  times  established  in 
advance  by  a  Notice  to  Airmen.  The  effective 
date  and  lime  will  thereafter  be  continuously 
published  in  the  Airport/Facility  Directory. " 
•         *         «         •         • 

Issued  in  Seattle.  Washington  on  Mav  26. 
1994. 

Temple  H.  Johnson, 

Manager.  Air  Traffic  Division,  .Vort/iiv<',v/ 
Mountain  Region. 

IFR  Doc.  94-14132  Filed  &-»-94:  8:45  am| 
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14  CFR  Part  71 

[Airspace  Docket  No.  93-ANE-19J 

Update  of  Class  D  and  Class  E 
Airspace  in  the  New  England  Region 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule;  technical 
amendment. 


SUMMARY:  This  action  amends  certain 
Class  D  and  Class  E  airspace  published 
in  a  final  rule  in  the  Federal  Register  on 


March  11,  1994.  That  final  rule  updated 
Class  D  and  Class  E  airspace  areas  in  the 
New  England  Region  based  on  a  region- 
wide  review  of  Class  D  and  Class  E 
airspace  for  conformity  with  the 
requirements  of  the  United  States 
Standards  for  Terminal  Procedures 
(TERPS).  This  aciion  amends  technical 
errors  in  the  classification  and 
description  of  certain  airspace  areas 
contained  in  FAA  Order  7400. 9A, 
Airspace  Designations  and  Reporting 
Points. 

EFFECTIVE  DATE:  0901  u.t.c,  June  23. 
1994. 

FOR  FURTHER  INFORMATION  CONTACT:  Karl 
D.  Anderson,  System  Management 
Specialist.  System  Management  Branch. 
ANE-53G,  Federal  Aviation 
Administration.  12  New  England 
Executive  Park,  Burlington,  MA  01803- 
5299;  Telephone:  (617)  238-7530; 
Facsimile:  (617)  238-7560. 

SUPPLEMENTARY  INFORMATION: 
History 

On  July  26.  1993.  the  FAA  publishetl 
a  Notice  of  Proposed  Rulemaking 
(NPRM)  to  amend  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
update  certain  control  zones  and 
transition  areas  in  the  New  England 
Region  (58  FR  39693).  That  NPRM  was 
prompted  by  a  region-wide  review  of 
control  zones  and  transition  areas  for 
conformity  with  the  United  .States 
Standards  for  Terminal  Procedures 
(TERPS).  That  review  revealed  a  need  to 
make  revisions  to  many  of  those 
airspace  areas  in  the  New  England    . 
region. 

After  publication  of  that  NPRM.  all 
airspace  areas  in  the  United  States  were 
reclassified  according  to  the  standards 
adopted  by  the  International  Civil 
Aviation  Organization  (ICAO).  (Sec, 
Airspace  Reclassification  final  rule,  56 
FR  65638.)  Airspace  Reclassification, 
effective  on  September  16,  1993, 
discontinued  the  use  of  the  terms 
"ccmtro!  zone"  and  "transition  area." 
and  reclassified  those  areas  respectively 
as  either  Class  D  or  Cla.ss  E  airspace. 

The  P'AA  published  the  final  rule  to 
revise  airspace  areas  in  the  vicinity  of 
airports  in  the  New  England  region  on 
March  11,  1994  (59  FR  11535).  That 
final  nile  contained  airspace 
descriptions  of  the  former  "control 
zones"  and  "transition  areas"  translated 
into  Class  D  and  Class  E  classifications. 

The  Amendment 

The  final  nile,  however,  contained 
minor  errors  introduced  during  the 
process  of  translating  the  descriptions 
into  Class  D  and  Class  E  classifications. 
Specifically,  three  airspace  areas  with 
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(HI  operating  airport  traffic 
(ATCT)  wore  listed  Class  [: 
(;iass  L";  Augusta.  ME,  Hon 
I'n-sque  Isle.  ME.  One  arra 
Class  D  instead  of  as  a  Clas 
to  a  Class  D  area;  Brunswi 
Cilass  K  areas,  listed  as  exti 
Class  D  areas,  require  corre 
of  the  changes  made  to 
<ifea.s;  Hartford,  CT.  Portsm 

In  addition,  this  action 
t^enerai  revisions  to  the  de 
<  ertain  airspace  areas,  whi 
Linfjuiii^e  introduced  into 
(l»scriptions  during  the  trar 
pr(K:ess.  Some  descriptions 
transition  areas,  now  C:iass 
«  niitaiHed  language  that  exc 
those  areas  airspace  definf 
1  lass  airspace.  This  langua 
iiMiuer  needed  because  of  t 
rule  of  airspace  classificati* 
ICAO  standards  that  higher 
.iirspiite  always  takes  prece 
lurther.  when  modified  to 
.iirspace  classifications  and 
niKl'S  requirements,  certai 
(l»'scri(itions  no  longer  usc^d 
iiirway  facilities,  therefore 
definitiem  and  location  of 
faciiitit^  is  no  longer  neede 
airspace  description.  Lastly 
com-cts  the  description  of 
.iirspace  defined  as  extcnsic 
(lass  airspace  by  deleting  al 
limits,  not  needed  because  c 
general  rule  that  Cla.ss  E  air 
extends  upward  to  the  ba.se 
overlying  airspace.  Finally, 
(tiiikes  minor  typographical 
This  document  reprints  tl 
.iifspdc:e  description  for  th 
needing  correction.  This  act 
netessary  to  corr(K:t  errors  ii 
descriptions  of  certain  Class 
I.  .iirspace  areas  in  the  New 
ffijinn. 

The  FAA  has  determined 
ngulation  only  involves  an 
body  of  technical  regulation 
frequent  and  routine  amend 
necessary  to  keep  them  ope 
current.  It,  therefore — (1)  is 
"significant  regulatory  actioi 
Executive  Order  1286(1;  (2)  i; 
"significant  nde"  under  DO' 
Regulatory  Policies  and  I'roc 
KK  1 10.14:  February  26.  197^1 
tio»'s  not  warrant  preparatioi 
regulatory  evaluation  as  \\w 
impact  is  so  minimal.  Since 
routine  matter  that  will  only 
traffic  procedures  and  air  na 
is  certified  that  this  rule  will 
a  significant  economic  imp. 
substantial  number  of  small 
under  the  criteria  of  the  Keg 
Ftexibilitv  Act. 


:ontrol  tower        This  action  clarifies  the  existing  rule 
instead  of         cind  does  not  place  any  new  restriction 
on,  ME  and      or  rijquirements  on  the  public, 
was  listed  as      Furthermore,  the  FAA  finds  that  this 
E  extension      cunendnient  does  not  invf)lve  a  change 
ME.  Two        in  the  dimensions  or  operating 
isions  to  requirements  of  the  airspace  listings 

lion  because     incorporated  by  reference  in  part  71. 
Class  D  These  errors  are  insignificaht  in  nature 

uth.  NH  and  impact  and  inconsequential  to  the 

kes  thret^  industry  and  public.  Therefore,  notice 

:riptions  of       and  public  procedure  under  5  U.S.C. 
delete  553fl()  are  unnecessary.  Additionally,  in 

consideration  of  the  immediate  need  to 
advise  pilots  of  the  corrections  to  the 
classification  and  description  of  certain 
airspace  artsas.  the  FAA  finds  good 
caust!.  pursuant  to  5  U.S.C.  .553(d).  for 
making  this  amendment  effective  in  less 
than  30  days  in  order  to  promote  the  ' 
safe  operation  of  aircraft  in  this  area. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace.  Incorporation  bv  reference. 
Navigation  (Air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  tlu; 
Federal  A\  iation  Administration 
amends  part  71  (14  CFR  part  71)  as 
follows 
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PART  71— {AMENDED] 

1.  The  authority  citation  for  part  7 1 
jMintiiHies  to  rttad  as  follows: 

Authority:  40  U.S.C.  apj).  lM8(.i).  I.t54(ii). 
liKl.  to.  10854.  24  FR  9565.  ^  CVR,  1959- 
IMf.n  Conip  .  p.  389:  49  U.S.C    l(M.(g):  14  Ct  K 
11. (.9 

§71.1     (Amended] 

2. 1  he  incorporation  by  refj.-rente  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400. 9A, 
.Airspace  Designations  and  Reporting- 
Points,  dated  June  17.  1993.  and 
effective  September  16.  1993.  is 
amended  as  follows: 

Subpart  D — Class  D  Airspace 

r<iriii:n!f>h  5001)    Gt-nnml 


A.\K  M.\  D Beverly.  M.\     jKeviMcll 

tU-verlv  Municipal  .\irjMirt.  M.\ 
(l.at  '4J°3.5U3"  N.  Long.  70'.->5 OV  W] 
Tliat  iiirsfiate  extending  upwurd  fruiii  V.iv 
surtate  to  Olid  including  2.(i(«)  feet  .MSI. 
w  ithiri  d  4.5-milp  radius  of  Heverly 
MiitiK  ipal  .\irporl;  excluding  ihat  nirspate 
VMthiii  the  Boston  CMass  B  .Mrspacr.  TUi'i 
C:liiss  D  airspace  is  effeitive  during  the 
spec  iTic  dates  and  times  established  in 
iidvaiK  e  l)y  .i  Notice  to  .Xinnen  (.\OT.\M) 
1  he  eftective  dates  and  times  will  ihe.'eatie! 
Ivcoatinuotssly  published  in  the  .Mrpcr?. 
I'.n  iiilv  Hi.-ectorv. 


ANE  MA  D  VYestfield,  MA    (Revised) 

VVestfield.  Barnes  Municipal  Airport.  M.-\ 
(Lat.  42°09'28  "  N.  Long.  72''42'56"  W) 
That  airspace  extending  from  the  surface  to 
and  including  2.800  feet  MSL  within  a  4.3- 
niile  radius  of  Barnes  Municipal  .Xirjiort  from 
the  Barnes  Municipal  Airport  341°  bearing 
criockwise  to  the  Barnes  Municipal  Airport 
288°  bearing,  and  within  a  7.5  mile  radius 
from  the  Barnes  Municipal  Airport  288° 
bearing  clockwise  to  the  Barnes  Municipal 
Airport  341°  bearing,  and  within  1.6  miles  on 
each  side  of  the  Barnes  Munici[)al  Airport 
009°  bearing  extending  from  the  4.3-mile 
radius  to  4.9  miles  north  of  the  Barnes 
Municipal  Airport,  and  within  2.5  miles  on 
each  side  of  the  Barnes  Municipal  Airport 
175°  beiiring  extending  from  the  4.3-mile 
radius  to  5.8  miles  south  of  the  Barnes 
Municipal  Airport:  excluding  that  airspace 
within  the  Springfield/Chicojxie.  M.^  Class  i) 
Airspace  during  the  dates  and  times  it  is 
effective,  and  that  airspace  wiihin  the; 
Windsor  Lo<;ks  Class  C  Airspace.  This  C:iass 
D  airspac:e  is  effective  during  the  sptrcific 
dates  and  times  established  in  advance  by  a 
Notice  to  Airmen  (NOTAM).  The  effective 
dates  and  times  will  thereafter  be  published 
in  the  Airport/Facility  Oirc^rtory 

•  •  •  •  » 

ANfc  ME  D  Brunswick.  ML     |  Kevisetl | 

Brunswick  NAS,  ME 
(Lat.  43°53'32"  N,  Long.  (iOT.tilO  '  VV) 
That  airspace  extending  upward  from  the 

surface  to  and  including  2,000  feet  MSL 

ivithin  a  4  3-mile  radius  of  Ilrimswick  N.\S 

•  *  •  «  » 

ANE  NH  U  Lebanon,  NM     (Kevi.sedl 

Lebanon  Municipal  Airport.  Ml 

(Lat.  43°37-35  ■  N.  Long.  72"18'15-  VV| 
That  airspace  extending  upward  from  the 
surface  to  and  including  3,100  feet  M.SI. 
within  a  6.7-mile  radius  of  Lt^banon 
Municipal  Airport.  This  Class  I)  airspace  are.i 
is  effective  during  the  spcjt  ific  dates  and 
times  established  in  advance  by  a  .Notice  to 
Aimien  The  effective  date  and  time  will 
thereafter  be  continuously  published  in  the 
.•\irport/Facility  I)irec!orv. 

ANE  NH  D  Nashua.  NH     (Kevisedl 

Nashua.  Hoire  Field,  .\U 

(Lat.  42°46'54"  N,  Long.  71';i()  f,:)'  VV) 
Manchester  VOKTAC 

(Ul.  42=52'06"  N.  l,oiig.  71'.'2  10'  W) 
Lawrence!  VOR/DML 

(l.at.  42°44'25"  .N.  Long.  71''n.")4r'  \V| 
SjKJrts  Center  Airport.  Fepperell 

(l.at.  42=4T45"  N.  Ung.  71°33'03  '  VV) 

That  airspace  extending  upward  from  the 
surface  to  and  including  2.700  fc^et  MSL 
w  ithin  a  6-mile  radius  of  Boin-  Field,  and 
that  airspace  extending  upward  from  the 
surfat  e  within  1.1  miles  on  eac  h  side  of  the 
Manchester  VORTAC  231°  radial  extending 
from  the  6-mile  nidius  to  1.3  miles  southwest 
of  the  Manchester  VORT.XC.  and  wiihin  3.7 
miles  on  each  side  of  the  I^iwrenie  V'OK/ 
DML  277°  radial  extending  from  the  fc-mile 
radius  to  6.9  miles  east  of  Hoinr  Field: 
excluding  that  airspace  within  a  2-mile 
racliits  of  Sports  Center  .Airjiort.  Feppereli. 
.i::d  that  airspace  within  the  Manchester 


Class  C  Airspace  This  Class  D  airspace  is 
effective  during  the  specific  dates  and  times 
established  in  advance  by  a  Notice  to  Airmen 
(.\OTAM).  The  effective  dates  and  times  will 
thereafter  be  continuously  published  in  the 
Airport/Facility  Directory. 


Subpart  E — CIjss  E  Airspace 


Paragraph  6002     Class  E  airspacn  an;as 
designated  as  a  surface  area  for  an  airport 

*  •  •  »  * 

ANE  ME  E2  Augusta,  ME     IRevisod) 

Augusta  .State  Airport,  WE 

(Lat.  44°19'14'  N.  Long.  69°47'50'  VV) 
Dunns  LOM 

(Lat.  44°24'39'  N.  Long.  6'.)°5r39'  VV) 
Augusta  VORTAC 

(Lat.  44°19'12"  N,  Long.  69°47-48'  VV) 

Within  a  4.1-mile  radius  of  Augusta  State 
Airport,  and  wiihin  3.5  miles  on  each  side  of 
the  Augusta  State  Airport  333°  bearing 
extending  from  the  4.1-mile  radius  to  10 
miles  northwest  of  the  Dunns  LOM,  and 
within  2.5  miles  on  each  side  of  the  Augusta 
Slate  Airport  156°  bearing  extending  from  the 
4.1-mile  radius  to  7  miles  southeast  of  the 
Augusta  VORTAC. 

ANEMEE2HouIton,  ME     IRevised) 

Moulton  International  Airport,  .MK 
(Lat.  46°07'25"  N.  Long.  67°47'32'  VV) 
That  airspace  extending  upward  from  the 

surface  within  a  6.5-mile  radius  of  Houlton 

International  Airport  excluding  the  airspace 

outside  of  the  United  States. 


ANE  ME  E2  Presque  Isle,  ME     (Revised] 

Northern  .Maine  Regional  Airport  at  Presque 
Isle,  ME 

(Lat.  46°41'20"  N,  Long.  68''024r-  VV) 
EXCAL  LOM 

(Lat.  46°36'37'  N,  Long.  r.8°0T08"  VV) 
Rogers  Airport 

(Lat.  46°37'30"  N.  Long.  07''.56'10"  VV) 

That  airspac:e  extending  upward  from  the 
surface  within  a  6.8-mile  radius  of  Northern 
Maine  Regional  Airport  at  Presque  Isle,  and 
within  2.5  miles  on  each  side  of  the  Northern 
Maine  Regional  Airport  at  Presque  Isle  165° 
bearing  extending  from  the  6.8-mile  radius  to 
8.2  miles  southeast  of  the  EXCAL  LOM: 
excluding  that  airspace  within  a  1-mile 
radius  ot  the  Rogers  Airport.  This  Class  E 
airspace  is  effective  during  the  spticific  dates 
and  times  established  in  advance  bv  a  Notice 
to  Airmen  (NOTAM).  The  effective'dale  and 
time  will  thereafter  be  continuously 
published  in  the  Airport/Facility  Directory. 


Paragraph  6003     Class  E  airspace  areas 
designated  as  an  extension  to  a  Class  C 
surface  area. 


ANE  CTE3  Windsor  Locks,  CT    (Revised) 

Windsor  Locks.  Bradley  International.  CT 

(Lat.  41°56'20"  N,  Long.  72°40'59"  VV) 
Bradley  VORTAC 


ILat.  41°56'27"  N,  Long.  72°4ri9'  VV) 
That  airspace  extending  upward  from  the 
surfac;e  within  2.2  miles  on  each  side  of  the 
Bradley  VORTAC  314°  radial  extending  from 
a  5-mile  radius  of  Bradley  International 
Airport  to  6.4  miles  northwest  of  the  Bradley 
VORTAC,  and  within  2.2  miles  on  each  side 
of  the  Bradley  VORTAC  218°  radial 
extending  from  the  5-mile  radius  to  5.0  miles 
southwest  of  the  Bradley  VORTAC. 

ANE  ME  E3  Bangor,  ME    (Revised) 

Bangor  International  Airport,  ME 

(Lat.  44°48'27"  N,  Long.  68°49'41"  VV) 
Bangor  VORTAC 
(Lat.  44°50'30"  N.  Long.  68°5226'  VV) 
That  airspace  extending  upward  from  the 
surface  within  1.5  miles  on  each  side  of  the 
Bangor  VORTAC  135°  radial  extending  from 
a  5-mile  radius  of  Bangor  International 
Airport  to  9.4  miles  southeast  of  the  Bangor 
VORT.AC.  and  wiihin  3.1  miles  on  eac  h  side 
of  the  Bangor  VORTAC  318°  radial  extending 
from  the  5-mile  radius  to  7.2  miles  northwest 
of  the  Bangor  VORTAC. 

ANE  NH  E3  Manchester,  NH     jRevised) 

Manchester  Airport,  NH 

(Lat.  42°,56'00"  N,  Long.  71°2616  '  VV) 
Manchester  VORTAC 
(Lat.  42°52'07"  N,  Ix)ng.  71°2210'  VV) 
Thai  airspace  extending  upward  from  the 
surface  within  1.1  miles  on  each  side  of  the 
.Nf.3nche.ster  VORTAC  325°  radial  extending 
from  a  5-mile  radius  of  the  Manchester 
Airport  to  5.6  miles  northwest  of  the 
Manc:hester  Airport.  This  Class  E  airspac  e  is 
effective  during  the  specific:  dales  and  timc?s 
established  in  advance  by  a  Notice  to  Airmen 
(NOTAM).  The  effective  dales  and  timers  will 
thereafter  be  continuously  publishedin  the 
A irporf /Facility  Directory. 

ANE  RI  E3  Providence.  RI     |Revised| 

Provicfence,  Theodore  Francis  Green  Stale 
Airport,  RI 
(Lat.  41°43'30"  N.  Long.  71°25'40  "  W) 
Providence  VORTAC 
(Lat.  41°43'28"  N,  Long.  71°25'47'  VV) 
That  airspace  extending  upward  from  the 
surface  within  3  3  miles  on  each  side  of  the 
Providenc:e  VORTAC  132°  radial  extending 
from  a  5-mile  radius  of  Providence,  Theodore 
Francis  Green  Slate  Airporl,  to  8.4  miles 
southeast  of  the  Providence  VORTAC,  and 
within  3.8  miles  on  each  side  of  the 
1  heodore  Francis  Green  State  Airport  21 1° 
bearing  extending  from  the  5-mile  radius  to 
15  miles  .southwest  of  the  Theodore  Francis 
Green  State  Airport:  excluding  that  airspac  e 
^^  ithin  the  North  Kingstown  Class  D  airspace 
during  the  dates  and  times  that  it  is  i>.ifective. 

A  NE  VT  E3  Burlington.  VT    |  Revised  1 

Burlington  International  Airporl,  VT 

(Lat.  44°28'17"  N,  Long.  73°09'10"  VV) 
Burlington  VORTAC 
(Lat.  44°23'50"  N,  Long.  73°10  .>7'  VV) 
That  airspace  extending  upward  from  the 
surface  within  2.4  miles  on  each  side  of  the 
Burlington  VORT.AC  201°  radial  extending 
from  a  5-mile  radius  of  the  Burlington 
International  Airport  to  7  miles  soutliwesi  of 
the  Burlington  VORTAC.  and  that  airsp.u  e 
extending  upward  from  the  surface  within 
18  miltis  on  eac  h  side  of  the  Burlington  . 


International  Airport  302°  bearing  extending 
from  the  5-mi|e  radius  to  5.4  miles  northwest 
of  the  Burlington  International  Airport. 


Paragraph  6004  Class  E  airspace  arfas 
designated  as  an  extension  to  a  Class  D 
surface  area 


ANE  CT  E4  Hanford.  CT    | Removed) 
«         •         •         »         • 

ANE  MA  E4  Beverly,  MA     (Revised) 

Beverly  Municipal  Airport.  MA 

(Lat.  42°3503"  N.  Long.  70°55  01'  W) 
Topsfield  NDB 

(Lat.  42°37'10"  N.  Long.  70''57'25  '  VV) 
That  airspac;e  extending  upward  from  the 
surface  wiihin  3.2  miles  on  each  side  of  the 
Topsfield  NDB  317°  bearing,  extending  from 
a  4.5-mile  radius  of  Beverly  Munic  ipal 
Airport  to  7  miles  northwest  of  the  Topsfield 
NDB.  This  Class  E  airspace  is  effective  durins 
the  specific  dates  and  times  established  in 
advance  by  a  Notice  to  Airmen  (NOTAM). 
The  effective  dales  and  limes  will  thereaiter 
be  c:ontinuously  published  in  the  Airport/ 
Fncilitv  Direc  lory. 


ANE  ME  E4  Brunswick.  ME    jRevissd) 

Brun.swick  NAS.  ME 

(Lat.  43°53'32'  N,  Long.  69°56  19  '  VV) 
Brunswick  Navy  TACAN 

(Lat.  43°54'09  '  N.  Long.  69°56  43  '  VV) 
That  airspace  extending  upward  from  Hie 
surface  wiihin  1.8  miles  on  eac  h  side  of  th.- 
Brunswick  Navy  TACjAN  166°  radial 
extending  from  a  4.3-mile  radius  of 
Brunswick  NAS  to  7  miles  southeast  of  the 
Brunswic  k  Navy  TACAN  and  within  1.8 
miles  on  eac:h  side  of  the  Brunswick  Navy 
TACAN  015°  radial  extending  from  the  4  3 
mile  radius  to  8.6  miles  northeast  of  the 
Brunswic;k  Navv  TACAN. 


ANE  NH  E4  Lebanon.  NH     (Revised! 

Lebanon  Municipal  Airporl.  NM 

(Lat.  43°37'35'  N.  Long.  72°18  15  '  VV) 
BU'RGROM 

(Lat.  43°4  3'57"  N.  Long.  72°20'0O"  VV) 
Hanover  NDB 
(Lat.  43°42'08"  N.  Long.  72°10'39"  VV) 
That  airspace  extending  upward  from  the 
surfac;e  within  3.3  miles  on  each  side  of  the 
BURGR  OM  352°  bearing  extending  from  a 
6.7-mile  radius  of  Lebanon  .Munic  ipal 
Airport  to  8  miles  north  of  the  BURCJR  OM. 
and  within  2.4  miles  on  each  side  of  the 
Hanover  NDB  051°  bearing  extending  from 
the  6.7-mile  radius  to  7  miles  northeasi  of 
Hanover  NDB. 

ANE  NH  E4  Nashua,  NH    (Revised) 

Nashua,  Boire  Field,  NH 

(Lat.  42°46'54  "  N,  Long.  71°30'53  '  W) 
C:HERN  NDB 

(Lat.  42°49  24  '  N,  Ixing.  7r36'08"  W) 

That  airspace  extending  upward  from  the 
surfac;e  within  2.6  miles  on  each  side  of  the 
CHERN  NDB  303°  bearing  extending  from  a 
6-mile  radius  of  Boire  Field  to  7  miles 
northwest  of  the  CHERN  NDB.  This  Class  E 
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airspace  is  effective  during  the 
and  times  established  in  advan 
to  Airmeri  (NOTAM).  The  effec  t 
timijs  will  thereafter  be  tontin 
published  in  the  Airport/Fatili 


spec,  i  fie  dales 
e  by  a  Notice 
ive  dates  and 
Jously 
y  Directory. 

Revised) 

Tradeport, 


ANE  NH  E4  Portsmouth.  NH 

Portsmouth.  Pease  Internationa 
NH 
(Lat.  43''04'40"  N.  Long.  70°4^'24'  W) 
Pease  VORTAC 
(Lat.  4n''05'04"  N.  Long  7()'=4b'55"  \V) 
That  airspace  extending  upw  ird  from  the 
surface  within  1.8  miles  on  eac  i  side  of  the 
extended  centerlLne  of  Runway  16  at 
Portsmouth,  Pease  Internationa  Tradeport 
(Pease)  extending  from  a  4.5-mi  e  radius  of 
Pease  to  6.4  miies  southeast  of  I  'ease,  and 
within  1.8  miles  on  each  side  v  the  Pease 
VOKT.\C  146"  radial  extending  from  a  4  5- 
mile  radius  of  Pease  to  7  miles  i  outheast  of 
the  Pease  VORTAC,  and  within  1.8  miies  on 
each  side  of  the  Pease  VORTAC  3,18°  radial 
extending  from  a  4.5-mi!e  nidiu ;  of  Pease  to 
7  miles  northwest  of  the  Pease  ^  ORT.AC 


r 
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ANE  CT  E5  Bridgeport.  CT    jRi 

Bridgeport,  Igor  I.  Sikorsky  Me 
Airport,  CT 

(Lat   41°09'48"  N,  Lo.ig  73 
.Stratford.  Sikorskv  Heliport,  CT 

(Lat.  41''14'57"  N.Long.  73 
Bridgeport  VOR 

(Lat.  41°09'39"  N,  Long.  73°0 

That  airspace  extending  upw 
feet  above  the  surface  within  a 
of  the  Igor  I.  Sikorsky  Memorial 
the  Sikorsky  Airport  245°  bearii 
(o  the  Sikorsky  Airport  070°  bea 
within  a  6.5-mile  radius  from  th 
Airport  070°  bearing  clockwise 
Sikorsky  Airport  245°  bearing,  a 
miUrs  on  each  side  of  the  Bridge 
041°  radial  extending  from  the 
to  14.8  miles  northeast  of  Bridge  y 
and  within  a  8.5-mile  radius  of 
Heliport. 

ANE  CT  E5  Chester.  CT    | Revised 

Chester  Airport,  CT 

(Lat.  41°23'02"  N.  Long,  72°30|21-  VV) 
That  airspace  extending  upwa  d  from  700 
feet  above  the  surface  within  a  9  1-mile 
radius  of  Chester  Airport,  and  w  thin  4  miles 
west  and  5.4  miles  east  of  the  Ch  ?ster  Airport 
339°  bearing  extending  from  the  >  3-mile 
radius  to  17.3  miles  northwest  ojchesfpr 
Airport. 


ANE  CT  E5  Danbury.  CT    J  Revised  1 

Danbury  Municipal  Airport.  CT 

(Lat,  41°22'17"  N.  Long  73°28lif.-  W) 
C:armel  VORTAC 

(Lat.  41°16'48"N.  Long  7.3°,34 

That  airspace  extending  upwa 

feet  above  the  surface  within  a  1 

radius  of  Danbury  Municipal  Ai 

the  Danbury  Airport  320°  benrin 
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ti 


1"  VV) 
from  700 
5-miIe 
rt)ort  from 
clockwise 


to  the  Danbury  Airport  010°  bearing,  and 
within  a  10-mile  radius  from  the  Danbury 
Airport  010°  bearing  clockwise  to  the 
Danbury  Airport  320°  bearing,  and  within  3 
miles  on  each  .side  of  the  Carmel  VORTAC 
218°  radial  extending  from  the  10-mile  radius 
to  10  miles  southwest  of  the  Carmel 
VORTAC.  and  within  4  miles  north  and  S.5 
miles  south  of  the  Danbury  Airport  255° 
bearing  extending  from  the  10-miie  radius  to 
16  miles  west  of  the  Danbury  Airport; 
e.\(  luding  that  airspace  within  the  White 
Plains.  NY,  and  Poughkeepsie,  NY,  Class  E 
Airspace. 


ANE  CT  E5  Crolon,  CT    IRevisedj 

Croton-New  London  Airport.  CT 

(Lat.  41°19'48"  N.  Long.  72°02  42"  VV) 
Gmton  VOR 

(Lit.  41°19'49"  N.  Long.  72°0307"  VV) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  7.5-mile 
radius  of  Groton-.New  London  Airport,  and 
within  1.3  miles  on  each  side  of  the  Groton 
VOR  048°  radial  extending  from  the  7.5-mile 
nidius  to  15.6  miles  northeast  of  the 
GROTON  VOR;  excluding  that  airspace 
within  the  Westerly,  RI  Class  E  Airspace. 

ANE  CT  E5  Hartford,  CT    [Revised! 

Hartford-Brainard  Airport,  CT 

(Lat.  41°44  lO'N.  Long.  72°3900"U') 
East  Hartford.  Rentschler  Airport.  CT 
(Lat.  41°45'15"  N.  Long.  72°37'28"  VV) 
That  airspace  extending  upward  from  /Ofi 
feet  above  the  surface  within  a  n.5-miie 
radius  of  Hartford-Brainard  Airport,  and 
within  a  11.9-mile  radius  of  the  Rentschler 
Airport;  excluding  that  airspace  within  the 
Windsor  Leaks.  CT  and  Chester.  CT,  C:iass  fc 
Airspace 
«  •  •  »  • 

ANE  CT  E5  Meriden.  CT     IReviscd) 

Meriden  Markham  Municipal  Airport.  CI 

(Lat.  41°30'31"  N.  Long.  72°49'46"  VV) 
.Madison  VOR/DME 

(Lat.  41°18'50"N.  Long.  72°4r32"VV) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  10.8-mile 
radius  of  Meriden  Markham  Municipal 
Airport,  and  within  4  miles  on  each  side  of 
the  Madison  VOR/DME  332°  radial  extending 
from  the  10.8-mi!e  radius  to  0.6  miles 
northwest  of  the  Madison  VOR/DME: 
excluding  that  airspace  within  the 
Bridgeport.  Cf .  Madison,  CT.  Chester,  CI. 
and  Hartford.  CT.  Class  E  Airspace. 

ANE  CT  E5  New  Haven.  CT    IRevised] 

Ni'u  Haven.  Tweed-New  Haven  Airport.  CT 
(I.iit.  41°15'49"N,  Long.  72°53'12"VV) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  9-mile  radius 
of  Tweed-New  Haven  Airport;  exfhiding  that 
airspace  within  the  Bridgeport.  CT.  Meriden, 
CT.  Chester.  CT.  and  Madison,  CT.  Class  E 
."Mrspjue. 


ANE  CT  E5  Windsor  Locks,  CT    IRevisedj 

Wind.sor  Locks,  Bradley  International  Airport 

(Lat.  41°56'20"  N.  Ix5ng.  72°40'59"  VV) 
Bradley  VORTAC 


(Lat.  41°56'27"  N,  Long.  72°4ri9 "  VV) 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  10.9  mile 
radius  of  Bradley  International  Airport. 

ANE  MA  E5  Boston,  MA    IRevised) 

Boston,  General  Edward  Lawrence  Logan 
International  Airport 
(Lat.  42°2r51"N.  Long.  71°0018"\V) 
That  airspace  extending  upward  from  7(i0 

feet  above  tlie  surface  within  that  area 

bounded  by  a  line  beginning  at  Lat.  42°30'00" 

N.  Long.  76°47'58"  VV  and  running  to  Lat. 

42°43'00"  N,  Long.  70=39'28"  VV.  then  to  Lat. 

42°55'00"  N.  Long.  70°57'58"  VV,  then  to  Lat. 

42°5600"  N,  Long.  71°1528"  VV.  then  to  Lat. 

42°42'00"  N,  Long,  71°17'58"  VV,  then  to  Ut. 

42°32'00"  N.  Long.  71°40'58"  VV,  then  to  Lat. 

42°2r00"  N,  Long  71°41'58"  VV,  then  to  Lat. 

42°2000"  N.  Long.  71=24'28"  VV,  then  to  Lat. 

42''05'00  '  N.  Long  71°22'30"  VV,  then  to  Lat. 

42  04  00"  N.  Long.  71°]r58"  VV.  then  to  Lat. 

41^^6■00"  N.  Long.  71-06'58"  VV.  then  to  Lat. 

4r.5900"  N.  Long.  70°56'28  '  VV.  then  to  Lat 

42°12'00"  N.  Long.  70°36'28"  W.  then  to  the 

point  of  beginning. 

ANE  MA  E5  Fall  River.  MA    (Revised) 

Fall  River  Municipal,  \\.\ 
(Lat.  4r45-18'N.  Long.  7r06  36"VV) 
Tiiat  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  7.4-mile 
radius  of  Fall  River  Municipal  Airport: 
excluding  that  airspace  within  the  New 
Bedford.  M.-\,  Providence.  RI.  and  North 
Kii-gstown.  RI.  Cl.iss  E  Airspace 

ANE  MA  E5  Falmouth.  MA     I Revisedl 

Falmouth.  Otis  ANGB.  MA 

(Lat.  41°39'30  '  N  Long.  70'3ri7"  VVl 
Barnstable  Municipal  Airport-Boardman' 
Polando  Field 

(Lat  41°40-09"  N.  Long.  70°16'49 "  VV) 
Chatham  Municipal  Airport 

(Lat.  41°4ri8"N,  Long.  f)9°5'.)  22"  VV) 
Martha's  Vineyard  Municipal  Airport 

(Lat.  41°23'35"  N.  Long.  70=.'1f.52"  VV) 
Martha's  Vineyard  VOR/DME 

(Lat.  41°23'46"  N.  Long  70-3646"  VV) 
BOGEY  LOM 

(Lat.  41°42'5a"VV,  Long.  70°12]rVVs) 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  12.2-mile 
radius  of  Otis  ANGB.  and  within  a  6.7-mile 
radius  of  Barnstablf-  Municipal  Airport,  and 
within  3  miles  on  each  side  of  the  BOGEY 
LOM  050°  bearing  extending  from  the  6.7- 
mile  radius  to  lOmiies  northeast  of  the 
BOGEY  LOM.  and  within  a  6  3-mile  radius 
of  the  Chatham  Municipal  .Airport,  and 
within  a  6.5-mile  radius  of  Martha's  Vineyard 
Municipal  Airport,  and  within  5.1  miles  on 
each  side  of  the  052°  radial  of  the  Martha's 
Vineyard  VOR/DME  extending  from  the  6.5- 
mile  radius  to  14  miles  northeast  of  Martha's 
Vinevard  VOR/DME. 


ANE  .MA  E5  Hopedale,  MA     IRevised) 

Hopedale  Industrial  Park  .■\irport,  .MA 
(Lat.  42°06-23"  N.  Long.  71°30'36"  VV) 

Putnam  VOR/DME 
(Lat.  41°57'20"  N.  Long.  71°50  39"  VV) 
That  airspace  extending  upward  from  700 

feet  above  the  surface  within  a  7.3-mile 


radius  of  Hopedale  Industrial  Park  Airport, 
and  within  4  miles  on  each  side  of  t)ie 
Putnam  VOR/D.ME  059°  radial  extending 
from  the  7.3-mile  radius  to  the  Putnam  VOR/ 
DME;  excluding  that  airspace  within  the 
Boston.  MA,  Danielson,  CT,  and  Pawtucket, 
RI,  Class  E  Airspace, 

ANE  MA  E5  .Mansfield.  MA    [Revised] 

Mansfield  Munii  ipal  Airport.  MA 
(Lat.  42°00'00'  N.  Long.  71°ir48  "  VV) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  8.3-mile 
radius  of  Mansfield  Municipal  Airport; 
excluding  that  airspace  within  the  Boston, 
MA,  Hopedale,  MA.  Fall  River.  MA.  North 
Kingstown.  RI.  and  Pawtucket.  RI.  Class  E 
Airspace. 


ANE  MA  E5  Northampton.  .MA    |  Revised) 

.Northampton  Airport,  MA 
(Lat.  42°10'41"  N,  Long.  72°.36'41"  VV) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  13.3-mile 
radius  of  Northampton  Airport;  excluding 
that  airspace  within  the  Springfield/ 
Chicopee.  MA,  Keene.  NH.  and  Windsor 
Locks,  CT.  Class  E  Airspace. 

ANE  MA  E5  Palmer.  MA    [Revised] 

Palmer.  Metropolitan  Airport,  MA 

(Lat,  42°13'24  '  N,  Long.  72°18'41"  VV) 
Palmer  NDB 
(Lat.  42°13'34  ■  N.  Long.  72°18'41 'VV) 
That  airspat.e  extending  upward  from  700 
feet  above  the  surface  within  a  6.3-mile 
radius  of  Metropolitan  Airport,  and  within 
3.9  miles  on  each  side  of  the  Palmer  NDB 
201°  bearing  extending  from  the  6.3-mile 
radius  to  13.3  miles  southwest  of  the  Palmer 
NDB;  excluding  that  airspace  within  the 
Springfield/Chicopee,  MA,  Northampton. 
MA.  and  Windsor  Lo«  ks,  (71'.  Class  E 
Airsfjace. 
•         •         *         •         * 

ANE  MA  E5  Springfleld/Chicopee.  MA 
IRevised] 

Springfield/Chi(  opee.  VVestover  ARI3/ 
I  Metropolitan  Airport.  MA 

j      (Lat,  42''11'52"  N.  Long.  72°31'48'  VV) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  7,4-mile 
radius  of  VVestover  ARB;  excluding  that 
Hirspace  within  the  Westfield,  MA  Class  E 
Airspai  e. 

ANE  MA  E5  Taunton.  MA    jRevi.sed) 

Taunton  Municipal  Airport.  MA 

(Lat.  41°52'28"  N,  Long.  71°0r01  "  VV) 
That  airspace  extending  upward  from  700 
IM'A  above  the  surface  within  a  7.3-mile 
radius  of  Taunton  Municipal  Airport; 
excluding  that  airspace  within  the  Boston, 
MA.  Fall  River.  MA,  New  Bedford.  MA,  and 
Mansfield.  MA.  Class  E  Airspace. 

ANE  MA  E5  Westfield.  MA     IRevised) 

Westfield.  Barnes  Municipal  Airport,  MA 
(Lat.  42°09'28  '  N.  Long.  72°42"56"  VV) 
That  airspace  extending  upward  from  700 

feet  above  the  surface  within  a  12.8-mil« 

radius  of  Barnes  .Muni<;ipal  Airport; 

•'x»  hiding  that  airspace  within  the 


Northampton.  MA,  Palmer.  MA,  and  Windsor 
Locks,  CT,  Class  E  Airspace. 
•         •         •         •         » 

ANE  ME  E5  Bangor.  ME    [Revised] 

Bangor  International  Airport.  ME 

(Lat.  44°48'27  '  N.  Long.  68°49'41"  W) 
Bangor  VORTAC 
(Lat.  44'50'30"  N,  Long.  68°52'26  '  VV) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  10-mile  radius 
of  Bangor  International  Airport,  and  that 
airspace  within  6.5  miles  south  and  4  miles 
north  of  the  Bangor  International  Airport 
136°  b«;.iring  extending  from  the  lO-mile 
radius  to  16.7  miles  southeast  of  the  Bangor 
International  Airport,  and  that  airspace 
within  3.7  miles  on  each  side  of  the  Bangor 
VORTAC  318°  radial  extending  from  the  10- 
mile  ri»dius  to  8.8  miles  northwest  of  the 
Bangor  VORTAC;. 


ANE  ME  E5  Brunswick.  ME    IRevised) 
BninswifkNAS,  ME 

(Lat.  43°53'32"  N.  Long.  69°56'19'  VV) 
Brunswic  k  Naw  TACAN 

(Lat.  43°5409"  N.  Long.  69°56'43"  VV) 
VViscasset  Airport,  ME 

(Lat.  43°57'dO"  N,  Long.  69°42*48'  VV) 

That  airspace  extending  upward  from  700 
l»!el  above  the  surface  within  a  7.8-milu 
radius  of  Brunswick  NAS,  and  within  1.8 
miles  on  each  side  of  the  Brunswick  Navy 
TACAN  166°  radial  extending  from  the  7  8- 
mile  radius  to  10.4  miles  south  of  the 
Brunswic  k  Navy  'FACAN,  and  within  a  8.4- 
mile  radius  of  VViscasset  Airport,  and  within 
4  miles  south  and  6  miles  north  of  the  Navy 
Brunswick  TACAN  070°  radial  extending 
from  the  8.4-mile  radius  to  25.5  miles  east  of 
the  Naw  Brunswick  TACAN. 


ANE  ME  E5  Frjeburg.  ME    IRevised] 

Frveburg,  Eastern  Slopes  Regional  Airport, 
ME 
(Lat,  43°59'2R"  N,  Long,  70°,56'49  '  VV) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  2.3-mile 
radius  of  Eastern  Slopes  Regional  Airport 
from  the  Eastern  Slopes  Air|)or'  197°  bearing 
clockwise  to  the  Eastern  Slopes  Airport  295° 
bearing,  and  that  airspace  within  a  10.3-mile 
radius  of  Eastern  Slopes  Regional  Airport 
from  the  Eastern  Slopes  Airport  295°  bearing 
( lockwise  tt)  the  Eastern  Slopes  Regional 
Airport  197°  bearing. 


ANE  ME  E5  Machias.  ME    [Revised) 

Ma(  bias  Valley  Airport,  ME 
(Lat.  44°42'11"  N,  Long.  67°28'41  "  VV) 
That  airspace  extending  upward  from  700 

feet  above  the  surface  within  a  8.3-mile 

radius  of  Mac  bias  Valley  Airport. 

•  «  »  *  « 

ANE  ME  E5  Old  Town.  ME    (Revised) 

Old  Town,  Dewilt  Field.  Old  Town 
Munic  ipal  Airport.  ME 

(Lat.  44°57'10"  N,  Long.  68°40'25  '  W) 
Bangor  VC3RTAC 

(Lat.  44°50'30"  N.  Long.  68°52"20  '  VV) 
Old  Town  NDB 


(Lat.  45°00'24"  N.  Long.  68»38'00  "  W) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  7-mile  radius 
of  Dewitt  Field.  Old  Town  Municipal 
Airport,  and  within  2.8  miles  on  each  side  of 
the  Old  Town  NDB  029°  bearing  extending 
from  the  7-mile  radius  to  9  miles  northeast 
of  the  Old  Town  NDB.  and  within  4  miles  on 
each  side  of  the  Bangor  VORTAC  050°  radial 
extending  from  the  7-mile  radius  to  25  miles 
northeast  of  the  Bangor  VORTAC;  excluding 
that  airspace  within  the  Bangor,  ME  Class  E 
Airspace. 


ANE  ME  E5  Portland.  ME    [Revised] 

Portland  International  Jetport,  ME 

(Lat.  43°38'46"  N,  Long.  70°18'31  '  VV) 
ORHAM  LOM 
(Lat.  43°39'O0"  N,  Long.  70°26'28  "  VV) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  8.7-mile 
radius  of  the  Portland  International  )etport, 
and  within  3  miles  on  each  side  of  the 
ORHAM  LOM  275°  bearing  extending  from 
the  8,7-mi)e  radius  to  10  miles  west  of  the 
ORHAM  LOM;  exc:luding  that  airspai  e 
within  the  Biddeford,  ME  Class  E  Airspac  e, 

ANE  ME  E5  Presque  Isle.  ME    (Revised) 

Northern  Maine  Regional  Airport  at  Presque 
Isle,  ME 

(Lat.  46°41'20  '  N.  Long.  68°02'4r'  VV) 
Presque  Isle  VORTAC 

(Lat.  46°46'27"  N,  I^ng.  68°05'40  '  W) 
EXCAL  LOM 

(Lat.  46°36'37"  N.  Long.  68°01'08  '  VV) 
(Caribou  Municipal  Airport,  ME 

(Lat.  46°52'17"  N.  Long.  68°01  04    W) 
l.oring  Air  Force  Base 

(Lat.  46°57'0r'  N,  Long,  67°S3'08  "  VV) 

That  airspac:e  extending  upward  from  700 
feet  above  the  surface  within  an  11-mile 
radius  of  Northern  Maine  Regional  Airport  at 
Presque  Isle,  and  within  3  miles  on  eai  h  side 
of  the  EXCAL  LOM  165°  bearing  extending 
from  the  1 1-mile  radius  to  9.2  miles  south  of 
the  EXCAL  LOM,  and  within  4  miles  east  and 
8  miles  west  of  the  Presque  Isle  VORTAC 
340°  radial  extending  from  the  11-mile  radius 
to  16  miles  northwest  of  the  VORTAC,  and 
within  a  8,5-mile  radius  of  Caribou 
Municipal  Airport,  and  within  an  8.5-mile 
radius  of  Loring  Air  Force  Base;  excluding 
that  airsp.i<:e  outside  of  the  United  .States. 
•  •  •  •  • 

ANE  ME  E5  .Sanford.  ME    IRevised) 

Sanford  Municipal.  ME 

(Lat.  43°23'38"  N,  Long.  70°42'29'  VV) 
Kennebunk  VORTAC 

(Ut.  43°25'33"  N,  Long.  -0°36'49"  VV) 
SANFD  LO.M 

(Lat.  43°20'04  '  N,  Long.  70°50'04  '  VV) 

That  airspace  extending  upward  from  7tK) 
feet  above  the  surface  within  10.7  miles  of 
.Sanford  Municipal  Airport  from  the  Simford 
Airport  253°  bearing  clockwise  to  the  Sanford 
Airport  073°  bearing,  and  within  6.7  miles  of 
the  Sanford  Municipal  Airport  from  the* 
Sanford  Airport  073°  bearing  clcx  kwise  to  ihi; 
.Sanford  Airport  253°  bearing,  and  within  4 
miles  north  and  5  miles  south  of  the  .SANFD 
I.OM  238°  bearing  extending  from  the  6.7- 
mile  r.ndiiis  to  10  miles  southwest  of  the 
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S.-WFO  LOM,  and  within  4  milts  north  and 
5  miles  south  of  the  Kennebunk  VORTAC 
064"  radial  extending  from  6.7-i  :iile  radius  to 
9  miles  northeast  of  the  Kennebink 
VORTAC;  excluding  that  airspa  :e  within  the 
Portsmouth.  NH.  Kennebunkpo  1.  ME.  and 
Biddeford,  ME,  Class  E  Airspaci 


ANE  NH  E5  Concord.  NH    | Rei  ised 

Concord  Municipal  Airport.  NH 

(Lat.  43°12'12"  N.  Long.  71°:u  O?'  \V) 
EPSOM  NDB 

(Lat.  43°07'07"  N.  Long.  71''2:T»9"  W) 
Concord  VORTAC 

(Lat.  43''13'n "  N,  Long.  71''3-#31 "  VV) 
That  airspace  extending  upw£  rd  from  700 
feet  above  the  surface  within  a  1 2-mile  radius 
of  Concord  Municipal  Airport,  a  nd  within  4 
miles  on  each  side  of  the  EPSON  I  NDB  156° 
bearing  extending  from  the  12-n  ile  radius  to 
9.6  miles  south  of  the  EPSOM  N  )B.  and 
within  8  miles  south  and  15  mil  is  north  of 
the  Concord  VORTAC  300°  radii  1  extending 
from  the  12-mile  radius  to  20  mi  es 
northwest  of  the  Concord  VORT  VC 


d 


ANE  NH  E5  Manchester.  NH    Ifcvisedl 

Manchester  Airport.  NH 
(Lat  42°5600"N.  Long.  71°26tl6 
That  airspace  extending  upwa 

feet  above  the  surface  within  a  2: 1 

of  the  Manchester  Airport;  exclu 

airspace  within  the  Boston.  MA. 

NH.  Concord,  NH.  Portsmouth. 

NH.  Newbur\port.  MA.  Cla.ss  E 


VV) 
from  700 
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jnd  Keene, 
Nashua, 
irspace. 


^H 
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ANE  NH  E5  Nashua.  NH    (Revi 

.Nashua.  Boire  Field.  NH  ' 

(Lat.  42°46'54"  N.  Long.  71030 
CHERN  NDB 

(Lat  42°49'24"  N.  Long.  7r.36' 
That  airspace  extending  upw  „ 
feel  above  the  surface  within  a  7- 
of  Boire  Field,  and  within  that  _ 
by  a  line  beginning  at  Lat.  42°53 
71°30'47"  W  then  to  Lat.  43'02'i 
71°13'28'  W.  then  to  Lat.  42°35  1 
7r()6'58'  VV.  then  to  Lat.  42°38';i 
71°21'48"  W,  then  to  Lat.  42'='40' 
71°27'03",  and  within  4  miles  on 
of  the  CHERN  NDB  303°  bearing 
from  the  7-mile  radius  to  10  mi 
of  the  CJIERN  NDB:  excluding 
within  the  Portsmouth.  NH.  Fort 
M.\.  and  Boston,  MA.  Class  E  ,\\ 


a 


lei 
th 


IRiv 


ANE  NH  E5  Portsmouth.  NH 

Portsmouth,  Pease  Inteniiitionai  1 
NH 
(Lat.  43''04'40"  N..  Long.  70°4f) 
That  airspace  extending  upwan 
feet  above  the  surface  within  that 
bounded  by  a  line  beginning  at 
N..  Long.  71''13'00  "  VV.  and  rurin 
43'27'00"  N..  Long.  70°56  00"  W 
43''25'0O"  N.,  Long  70°48'0O'  VV 
43°1400"  N..  Long.  70''3600'  VV 
43°l)000"  N..  Long.  70°3600'  VV 
42°,S4'00"  N..  Long.  70''5200  •  VV 
42°49'00"  N  .  Long.  7l°09O0'  VV 
42''53  00    N..  l^ng.  71''12'00  •  W 
43°03-00  •  N..  Long  71°0500-  VV 
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point  of  beginning;  excluding  that  airspace 
within  the  Newburyport.  MA.  and  Boston. 
M.'K.  Class  E  Airspace. 


A.\E  RI  E5  Newport.  Rl    IRevisedj 
Newport  State.  Rl 

(Lat.  41''3r56"  N..  Long.  71<'16-53"  W.) 
Providence  VORTAC 
(Lat.  41°43'28"  N..  Long.  71''25'47'  VV.) 
That  airspace  extending  upward  from  70(1 
feet  above  the  surface  within  a  6.3-mile 
radius  of  Newport  State  Airport,  and  within 
2.2  miles  on  each  side  of  the  Providence 
VORT.AC  150"  radial  extending  from  the  6  3- 
mile  radius  to  5.6  miles  southeast  of  the 
Providence  VORTAC,  and  within  4  miles 
northwest  to  6  miles  southeast  of  Newport 
State  .Airport  025°  bearing  extending  from  the 
6  3-mile  radius  to  16.2  miles  northeast  of  the 
Newport  State  Airport;  e.xduding  that 
airspace  within  the  New  Bedford.  MA.  and 
Fall  River.  MA.  Class  E  Airspace. 

ANE  RI  E5  North  Kingstown,  RI    IRevisedj 

North  Kingstown,  Quonset  State  Airport.  RI 

(Lat.  41°35'48"  N.,  Long.  71'>24'43"  W.) 
Providence  VORTAC 
(Lat.  4T'43'28"  N..  Long.  71°25'47  •  VV.) 
That  airspace  extending  upwai-d  from  700 
feet  above  the  surface  within  a  9.3-niile 
radius  of  Quonset  State  Airport,  and  within 
6.5  miles  east  to  4.5  miles  west  of  the 
Quonset  Stale  Airport  145°  bearing  extending 
from  the  9.3-mile  radius  to  16.3  miles 
southeast  of  the  Quonset  State  Airport,  and 
within  5  miles  east  to  8  miles  west  of  the 
Providence  VORTAC  355°  radial  extending 
from  the  9.3-mile  radius  to  14.5  miles  north 
of  the  Providence  VORTAC;  excluding  that 
airspace  within  the  Newport,  RI,  and  New 
Bedford,  MA,  Class  E  Airspace. 

ANE  RI  E5  Pawtucket.  RI     IRevisedj 

Pavvtut  ket.  North  Central  State.  Rl 

(Lat  41°5514"  N..  Long.  71°29'29-  VV  | 
Providence  \%kTAC 

(Lat.  41°43'28"  N..  Long.  71°2S  47'  VV  ( 
Putnam  VOR/DME 

(Lat.  41°57-20'-  N.,  Long.  71°50'39  ■  VV.) 
That  airspa'  e  extending  upward  from  700 
feet  alxjve  the  surface  within  a  6.6-milp 
radius  of  North  Central  State  Airport,  and 
within  2  miles  on  each  side  of  the  .North 
Central  Slate  Airport  032°  bearing  extending 
from  the  6.6-mile  radius  to  13.4  miles 
northeast  of  the  North  Central  State  Air[>orl, 
and  within  4.5  miles  east  and  6.5  miles  west 
of  the  North  Central  State  Airport  212" 
bearing  extending  from  the  6.6-mile  radius  to 
16  miles  southwest  of  the  North  Central  .Stdte 
Airport,  and  within  3.6  miles  on  each  side  of 
the  Putnam  VOR/DME  097°  radial  extending 
from  the  6.6-mile  radius  to  6.8  miles  east  of 
the  Putnam  VOR/DME.  and  within  3.8  miles 
on  each  side  of  the  Providence  VORTAC  347'= 
radial  extending  from  the  6.6-miie  radius  to 
0.8  mile  north  of  the  Providence  VORTAC; 
excluding  that  airspace  within  the  North 
Kingstown.  Rl.  Danielson.  CT.  and  Boston. 
M.^.  Class  E  Airspace. 

ANE  RI  E5  Providence.  Rl     j  Revised] 

Providence.  Theodore  Francis  Green  St.itt- 
Airport,  Rl 


(I.at.  4r43-25"  N..  Ung.  71°25-36'  VV.) 
i'rovidence  VORT.AC 

(Lat.  4r43'28"  N..  Long.  71°25-47"  VV.) 
That  airspac*  extending  upward  from  7(MI 
feet  above  the  surface  within  an  8  8-mile 
radius  of  Theodore  Francis  Green  Slate 
Airport,  and  within  4  miles  northwest  to  4.5 
miles  southeast  of  the  Providence  VOKT.AC 
211°  radial  extending  from  the  8.8-mile 
radius  to  16.7  miles  .southwest  of  the 
Providence  VORTAC,  and  within  4  milts  on 
eath  side  of  the  VORTAC  330"  radial 
extending  from  the  8.8-mile  radius  to  15.4 
miles  northwest  of  the  Providence  VORIAC. 
and  within  2.9  miles  on  each  side  of  the 
Providence  VORTAC  132°  radial  extending 
from  the  8.8-mile  radius  to  9.6  miles 
southeast  of  the  Providence  VORT,'\t;, 
excluding  that  airspace  within  the  North 
Kingstown.  Rl,  Pawlui  ket.  Kl.  Newport   Kl. 
and  Fall  River,  MA.  Class  E  Airspace 

•  •  *  •  » 

ANE  RI  E5  Westerly.  Rl     IRevisedj 
Westerly  State  Airport.  Kl 

(Lat.  41°20'5«"N..  Long.  71'4H1_''  VV  ) 
Westerly  NDB 

(Lat.  41°20'40"N.,  Long.  7r4H-52-  VV.) 
That  airspace  extending  upward  from  71)0 
feet  above  the  surface  within  an  8..5-mile 
radius  of  Westerly  State  Airport,  and  v\ithin 
2.9  miles  on  each  side  of  the  Westerly  NDH 
222°  bearing  extending  from  the  8.5-mile 
radius  to  9.4  miles  southwtist  of  Westerly 
NDB;  excluding  that  airspace  within  the 
Block  Island,  RI,  Class  E  Airspace 

•  ♦  *  »  • 

ANE  VT  E5  Burlington.  VT    | Revised) 

Buriington  International  Airport.  VT 
(Lat.  44°28'17"N  ,  Long.  73°09-10    VV  ) 
That  airspace  extending  upward  from  7(H) 
feet  above  the  surface  within  a  23-mile  radius 
of  Burlington  International  .Airport; 
excluding  that  airspace  within  the 
Plattsburgh,  NY.  Class  E  Airspace. 

•  •  «         •         • 

Issued  in  Burlington,  .Massac  huM'tls,  on 
lune  1,  1994. 

Francis  J.  |ohns, 

Monnfiar.  Air  Traffic  Division.  Siw  Eii-ihiml 
Rtgion 

IFK  Doc:.  94-14134  Filed  6-?«-94;  H:4S  am] 
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14CFRPart71 

[Airspace  Docket  No.  94-AWP-4] 

Establishment  of  Class  E  Airspace; 
South  Lake  Tahoe,  CA 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT 
ACTION:  Final  rule. 

summary:  This  action  establishes  Class 
E  airspace  at  South  Lake  Tahoe.  C.^.  A 
Localizer  Type  Directional  Aid  (LDA)/ 
Distance  Measuring  Equipment  (DMF) 
standard  in.strument  approach 
prf.c«;dure  (SlAP)  has  been  developed 


for  the  South  Lake  Tahoe  Municipal 
.Mrport.  Controlled  airspace  extending 
upward  from  the  surface  is  needed  for 
aircraft  executing  the  approach.  The 
establishment  of  Class  E  airspace  will 
provide  adequate  airspace  for 
instrument  flight  rules  (!FR)  operations 
at  South  Lake  Tahoe  Municipal  Airport 
The  area  will  be  depicted  on 
aeronautical  charts  to  provide  a 
reference  for  pilots  operating  in  the  area. 
EFFECTIVE  DATE:  0901  u.t.c.  I>cember  8, 
1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Scott  Speer.  Sy.stein  Management 
Branch.  A\VP-530.  Air  Traffic  Division. 
Western-Pacific  Region.  Federal 
.Aviation  Administration.  15000 
Aviation  Boulevard.  Lawiuhile. 
California.  90261:  telephone  (:t10)  297- 
0697. 

SUPPLEMENTARY  INFORMATION: 

History 

On  March  15.  1994.  the  F.-\A 
proposed  to  amend  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  7!)  to  establish  a  Class  E  .Airspace 
area  at  South  Lake  Tahoe.  CA.  (59  FR 
14804).  An  SIAP  was  being  developcul 
for  the  South  Lake  Tahoe  Municipal 
Airport  at  South  Lake  Tahoe.  CA.  This 
will  add  controlled  airspace  extending 
from  the  surface  for  IFR  operations  at 
South  Lake  Tahoe  Municipal  Airport. 
Interested  parties  were  invited  to 
participate  in  this  nilemaking 
proceedings  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  objections  were  received  conctTning 
this  proposal.  The  coordinates  in  the 
proposal  were  based  on  North  American 
Datum  83.  Class  E  airspace  designations 
lor  airspace  areas  extending  upward 
from  the  surface  designated  as  an 
extension  to  a  Class  D  surface  area  are 
published  in  Paragraph  6004  of  FAA 
Order  7400.9A  dated  June  17,  1993.  and 
effective  September  16.  1993.  which  is 
incorporated  by  reference  in  14  CFR 
71.1  (58  FR  36298;  July  6.  1993).  The 
Class  E  airspace  designation  listed  in 
this  document  will  be  published 
subsequently  in  tliis  Order. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulation  establishes 
Class  E  airspace  at  South  Lake  Tahoe. 
CA.  This  action  will  provide  adequate 
Class  E  airspace  for  IFR  operators 
executing  the  LDA/DME-1/2 
approaches  at  South  Lake  Tahoe,  CA. 

The  FAA  has  determined  that  this 
n;gulation  only  involves  an  established 
body  of  technical  regulations  for  v.hich 
frequent  and  routine  amendments  are 
iu!cessary  to  keep  them  operntionally 


current.  It.  therefore.  (1)  is  not 
"significant  regulatory  action""  under 
Executive  Order  12866;  (2)  is  not  a 
""significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26.  1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
im.pact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  tht;  criteria  of  the  Regulatory 
Flexibility  Act. 

Li.st  of  Subjects  in  14  CFR  Part  71 

Airspace.  Incorporation  by  rt^fenMu:*-. 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— (AMENDED] 

1 .  The  authority  citation  for  part  7 1 
c  c)ntinu(!s  to  read  as  follows: 

Authority:  49  l!.S.C.  app.  1348(.i|.  !;)fi4(.il. 
1510;  E.O.  108.^4,  24  FR  95^5.  3  CFR.  19.S«)- 
1903  C:onip..  p  389;  49  I'.S  C:   lOf.(g);  14  CFK 
n.f.9 

§71.1    (Amended] 

2.  The  incorporation  by  refercMice  in 
14  CFR  71.1  of  Federal  Aviation 
.-Xdininistration  Order  7400. 9A, 
Airspace  Designations  and  Reporting 
Points,  dated  June  17.  1993.  and 
effective  September  16.  1993.  is 
amended  as  follows: 

Ponigrapb  tHH)4  Class  E  tiirspati  anas 
designated  as  an  extt-nsion  to  a  Class  I) 
surface  area 


AWP  CA  E4  Siiuth  Lake  Tahoe.  V.\     |Npw| 

Lake  Tahoe  Airport.  C,\ 

(Lat.  .38'>53'38"  N,  Long.  n9''=i<r43-  VV) 
That  airspac:e  extending  upward  frimi  the 
surface  within  1.8  miles  each  side  of  the 
South  Lake  Tahoe  LD.\/DME  south  c  ourse 
extending  from  the  4.3-mile  radius  of  South 
Lake  Tahcje  Airport  to  9.8-miles  north  of  the 
airport.  This  Class  E  airspace  is  effective 
during  the  specific:  dates  and  limes 
established  in  advance  by  a  Notice  to 
.Mrnien.  The  efftH:tive  date  and  time  will 
IhtTtafter  be  continuously  published  in  the 
AirpoH.'Fac  ility  Directory 
•  •  •  •  • 

Issued  in  Los  Angeles,  Ciililornia.  on  Mav 

20.  19<M. 

Richard  R.  Lien. 

M(inc<;fr.  Air  Traffic  Di\isn>i\.  Western  I'ai  ific 
liegion 

II  K  t)cK:  M4-m:i.'".  Filed  (^9-i)4.  8  4.'.  ami 

BILLING  CODE  4910-13-M 


14  CFR  Part  71 

[Airspace  Docket  No.  93-ANM-46] 

Amendment  of  ^lass  E  Airspace;  Idaho 
Falls,  ID 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 


SUMMARY:  This  action  amends  the  Idaho 
Falls,  Idaho.  Class  E  airspace. 
Controlled  airspace  extending  from  700 
feet  above  ground  level  (,\CL)  is 
necessary  to  accommodate  an 
amendment  to  an  instrument  approach 
proccnlure  for  the  Fanning  Field  .Airport. 
Idaho  Falls,  Idaho.  Airspace 
reclassification,  in  effect  as  of 
September  16.  1993.  has  discontinued 
the  use  of  the  term  "transition  area." 
replacing  it  with  the  designation  "Class 
F  airspai:e."  The  airspace  will  be 
dt'pic:ted  on  aeronautical  charts  for  pilot 
reference. 

EFFECTIVE  DATE:  0901  u  t.c   ,  August  IH. 
1994. 

FOR  FURTHER  INFORMATION  CONTACT; 
James  E.  Riley.  ANM-537.  Federal 
.Aviation  Administration.  Docket  No 
93-ANM-46,  1601  Lind  Avenue  SVV.. 
Renton,  Washington  98055^056; 
Telephone:  (206)  227-2537. 

SUPPLEMENTARY  INFORMATION: 
History 

On  April  1 1 ,  1994.  the  FA.A  proposed 
to  amend  part  71  of  the  Federal  .\viatioii 
Regulations  (14  CFR  part  71)  by 
amending  the  Idaho  Fails.  Idaho,  Class 
F  airspace  (59  FR  17055).  Interested 
purti«;s  were  invited  to  participate  in 
this  rulemaking  prcH;«!ecli:ig  bv 
submitting  written  comments  on  llie 
{iroposal  to  the  FA.A.  No  conwneuts 
were  received. 

Airspac:e  r(K:lassifi<:alion,  in  rUecl  as 
of  .September  16.  1993,  has  discontinued 
the  u.se  of  the  term  "transition  arcja." 
and  certain  airspac:e  areas  extending 
upward  from  700  feet  or  mori;  above  the 
surf,it:e  of  the  earth  are  now  Cilass  F 
airspace  areas.  Class  E  airspac:e 
designations  for  airspace  areas 
ext(!nding  700  f{H;t  or  more  above  the 
surface  of  the  earth  are  (lublished  in 
Paragraph  6005  of  FAA  Order  7400  9A 
dated  June  17.  1993.  and  effective 
September  16,  1993.  wliic:h  is 
incorporated  by  referenc:e  in  14  CFR 
71.1  (58  FR  36298;  July  6.  1993).  The 
Class  E  airspace  designation  listed  in 
this  document  will  be  published 
subsirquently  in  the  Order 

The  Rule 

This  amcmdinent  to  part  71  of  tin; 
I  c-(leral  .Aviation  Regulations  amends 
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the  Class  E  airspace  at 
Idaho.  This  action  is 
accommodate  an  amendmdnt 
instrument  approach  proced 
Fanning  Field  Airport,  Idali 
Idaho. 

The  FAA  has  determinec 
regulation  only  involves  an 
body  of  technical  regulati 
frequent  and  routine 
necessary  to  keep  them 
current.  It.  therefore — (1)  is 
"significant  regulatory  acti 
Executive  Order  12866;  (2) 
"significant  rule"  under 
R(;gulatorv  Policies  and  Frc|ced 
FR  11034;  February  26,  1 
does  not  warrant  preparatic  n 
regulator)'  evaluation  as  the 
impact  is  so  minimal.  Since 
routine  matter  that  will  onl 
traffic  procedures  and  air  n 
is  certified  th.it  this  rule  wi 
a  .significant  economic  im 
substantial  number  of  smal 
under  the  criteria  of  the  Re; 
Flexibility  Act. 
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List  of  Subjects  in  14  CFR 

Airspace,  Incorporation 
Navigation  (air). 

Adoption  of  the  Amendmei^ 

In  consideration  of  the  fo 
Federal  Aviation  Admi 
amends  14  CFR  part  /I  as 


going,  rhe 
nistr^tion 
lows 


ff  I 


PART  71— {AMENDED] 

1.  The  authority  citation  tLi  part  7\ 
continues  to  read  as  follows 


n* 


Authority:  49  t  .S.C.  app.  1 
1510;  t.O.  10H54.  24  FR  ^hiih.  2 
1^03  Con,;).,  p  389;  40  I'-SC 
11.69. 


§71.1    [Amended] 

2.  Th»"  incorporation  bv  n 
14  CFR  7 11  of  the  Federal  / 
Administration  Order  7400. 
Airspace  Designations  and 
Points,  dated  June  17,  1993. 
effective  September  16,  199:: 
amended  as  follows: 


Paragraph  6005  Class  E  airspite  areas 
vxtrnding  upward  from  700  fi^nl  or  innw 
nhovn  thr  surface  of  the  varlh 
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Idaho  Falls  VOR/DME 

(Lat.  4.3°31  08"  N.  Long.  112°! 

That  airs|)a(  e  I'xtentling  npwa 
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northwest  and  4.3  miles  southeast  of  the 
Idaho  Falls  VOR/DME  036°  and  216°  radials 
extending  from  27.2  miles  northeast  to  16.1 
miles  southwest  of  the  VOR/DME,  and 
within  7.9  miles  southeast  and  5.3  miles 
northwest  of  the  029°  radial  of  the  Pocatello 
VORTAC  extending  fix)m  20.1  to  40.9  miles 
northeast  of  the  VORTAC;  that  airspace 
extending  upward  from  1200  feet  above  the 
surface  bounded  by  a  line  beginning  at  the 
intersection  of  Long.  112°30'03  "  W,  and  the 
south  edge  of  V-298,  extending  east  along  V- 
298  to  the  west  edge  of  V-465,  southwest  on 
V-465  to  the  intersection  of  V-465  and  Long. 
112°00'00'  VV,  south  along  112°00  00  "  W  to 
the  north  edge  of  V-4  west  on  V-4  to  the  24.4 
mile  radius  of  the  Burley  VORTAC,  thence 
counter-clockwise  via  the  24.4  mile  radius  to 
the  south  edge  of  V-269,  then  east  along  the 
south  edge  of  V-269  to  the  25.3  mile  radius 
of  the  Pocatello  VORTAC,  thence  clot  kwise 
via  the  25.3  mile  radius  to  Lat.  43°05'46  "  N. 
Long.  113°08'15  "  VV;  to  Lat.  43°20'30"  N. 
Long.  112°45'33  "  VV;  to  Lat.  43°32'00  "  N, 
Long.  112°3503  "  VV;  to  Lat.  43°50'20'  N. 
Long  112°30'03"  VV,  then  direi :t  to  the  poini 
of  beginning;  excluding  that  airspace  within 
Federal  Airways,  the  Jackson  Hole  Airport. 
Wyoming,  and  the  Rexburg/Madison  County 
Airport.  Idaho,  Class  E  airspace  areas 
*  •  »  ♦  ♦ 
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14  CFR  Part  71 

(Airspace  Docket  No  94-ANM-9] 

Establishment  of  Class  E  Airspace. 
Sandpoint  ID 

agency:  Federal  Aviation 
Administration  (FAA).  DOT 
ACTION:  Final  rule. 

summary:  This  action  establishes  the 
.Sandpoint,  Idaho.  Class  E  airspace.  This 
action  is  necessary  to  accommodate 
arrival/departure  aircraft  transitioning 
between  the  enroute  and  terminal  areas 
in  western  Idaho.  The  area  will  be 
depicted  on  aeronautical  charts. 
EFFECTIVE  DATE:  0901  u.t.c.  Augu.st  18. 
1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
James  Riley.  ANM-537.  Federal 
Aviation  Administration,  Docket  No. 
94-ANM-9,  1601  Lind  Avenue  SVV.. 
Renton.  Washington  98055-4056; 
telephone  number:  (206)  227-2537 

SUPPLEMENTARY  INFORMATION: 

History 

.     On  April  4,  1994,  the  FAA  proposed 
tn  amend  part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  part  71)  to  establish 


the  Sandpoint,  Idaho,  Class  E  airspace 
area  (59  FR  15669).  This  action  is 
necessary  to  accommodate  arrival/ 
departure  aircraft  transitioning  between 
the  enroute  and  terminal  areas  in 
western  Idaho.  The  area  will  be 
depicted  on  aeronautical  charts  for  pilot 
reference.  Interested  parties  were 
invited  to  participate  in  the  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal.  No 
comments  were  received.  This  action  is 
the  same  as  the  proposal  except  for  a 
typographical  error  discovered  (and 
corrected  herein)  in  the  coordinates  of 
the  airspace  description  for  Fairchild 
AFB.  Washington.  The  coordinates  for 
this  airspace  docket  are  based  on  North 
American  Datum  83.  Class  E  airspace  is 
published  in  Paragraph  6006  of  FAA 
Order  7400.9A  dated  June  17. 1993,  and 
effective  September  16.  1993.  which  is 
incorporated  by  reference  in  14  CFR 
71.1  (58  FR  36298;  July  6.  1993).  The 
Class  E  airspace  designation  listed  in 
this  document  will  be  published 
subsequently  in  the  Order. 

The  Rule 

This  amendment  to  part  71  of  Federal 
Aviation  Regulations  establishes  Class  E 
airspace  at  Sandpoint,  Idaho.  The  FAA 
has  determined  that  this  regulation  onK 
Mivolves  an  established  bodv  of 
technical  regulations  for  which  frequent 
-ind  routine  amendments  are  necessarv 
to  keep  them  operationally  current.  It. 
therefore.  (1)  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866;  (2)  is  not  a  -signincani 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034;  February 
26.  1979);  and  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation  as 
the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  rcferencf. 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
FAA  amends  14  CFR  part  71  a.s  follows: 

PART  71— [AMENDED] 

1.  The  authority  citation  for  14  C.VR 
part  71  continues  to  read  as  follows: 

Authority:  49  C.S.C.  app.  1348(a),  1354(.i), 
1510;  E.O.  10H54.  24  FR  9.565,  3  CFR.  19.59- 
1963  Comp..  p.  389;  49  I'.S.C.  106(g);  14  CFK 
11.69. 


Federal  Reoislcr  /  Vo!.  59.  No.  Ill  /  Friday.  June  10.  1994  /  Rules  and  Regulations  29947 


§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
.Administration  Order  7400. 9A. 
Airspace  Designations  and  Reporting 
('•jints,  dated  June  17.  1993.  and  • 

I'ffoctive  September  16,  1993,  is 
amended  as  follows: 

Pnrngmph  0006     Ei.mntr  r/or.-c-fir  nirspiuf 
(in -lis 


.WM  !D  E6  Sandpoint.  m    INew] 

t  <iiri  hild  AFB.  WA 

{l.;!t.  47^3fr54"N..  Long    n7°.1!):;<)    W  ) 
That  airspace  extending  ,.[>w;ircl  from 
»..=)(>()  fept  MSL  boL!nded  on  the  ncirth  bv  !..it 
48   iO  00"  .\.,  on  the  east  by  the  Idaho/ 
.Montaiia  state  boundary,  n.n  the  south  b\  the 
r.irlh  ecige  of  V-IL'O.  on  the  west  bv  the  4.=>  '!• 
r.uU;  radius  of  Fnirchild  .XFB  ;ind  the  east 
e,!g.-  of  V-n2;  e.\t  ludi;ig  iederai  .:irwavs 
.H.d  that  iurspatie  below  1.200  feet  Af',!. 
•  •  •  •  • 

Issued  iii  Seattle.  VVasiunnlr!!;  cr.  Mav  L'"> 

M'!4 

Temple  H.  John.son.  Jr., 

\A;.-j«i,'<r.  AirTraffk  fJ/v/sro?:.  \orttn\i-st 
MiHiriUiiii  lirgion. 
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14  CFR  Part  71 

[Airspace  Docket  No.  94-AGL-3] 

Modification  of  Class  E  Airspace; 
Warroad.  MN 

AGENCY:  F'jderai  Aviation 
.\'ii!Uiiistration  (FAA).  DO! 

action:  Final  rule. 

SUMMARY:  This  action  modifies  Class  E 
i'.irspaceat  Warroad  InU^rnational- 
Sv\t!de  Carlson  Field.  Warroad.  M.\'.  to 
accommodate  an  Instrument  Landing 
Sv.stom  (ILS)  Runv.-'v  .il.  and 
.Xondirection.-ii  Beacon  (NDB)  Runway 
il  Standard  Instrument  Approach 
(SIAF).  Controlled  airspace  extending 
upward  from  700  to  1200  feet  above 
.ground  level  (AGL|  is  needed  for  aircraft 
executing  the  approach.  The  inteiuied 
( ffect  of  this  action  is  to  provide 
sci^regation  of  aircraft  using  instrument 
ajjproach  procedures  in  instrument 
(.onditions  from  other  aircraft  operating 
in  visual  weather  conditions 

EFFECTIVE  DATE:  0901  u.t  (   .  August  18. 
1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Koh^Tt  J.  Woodford,  .^ir  Traffic  Division. 
System  Management  Branch.  AGL-53(), 
Federal  .Aviation  Administration.  2100 
l.tist  D»aon  Avenue.  Des  Flaines.  Illinois 
(.0018.  telephone  (708)  294-7.-)(i8. 


SUPPLEMENTARY  INFORMATION: 
History 

On  Tuesday.  March  29,  1994,  the  F.A.-\ 
proposed  to  amend  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  to  modify  Class  E  airspace  at 
Warroad  International-Swede  Carlson 
Field,  Warroad,  M.N  (59  FR  14574).  The 
proposal  was  to  modify  Class  E  airspace 
to  accommodate  Instrument  Landing 
System  (ILS)  Runway-31.  and 
N'oiulircc<ional  Beacon  (NDB)  Runway 
31  Standard  Instrument  Approach 
(SI.\F).  Interested  parties  were  iiivitod 
to  participate  in  this  rulemakmg 
proceeding  by  submitting  written 
comments  on  the  propo.sal  to  the  F.\.A 
.\o  C4<mments  objecting  to  the  proposal 
uere  received. 

The  coordinates  for  this  airspaco 
docket  are  based  on  North  .•\:neric:aii 
Datum  83.  Class  E  airspace  designations 
are  published  in  Paragraph  6005  of  F.A.A 
Order  7400.9 A  dated  June  17.  1993.  and 
elfeclive  September  16.  1993.  uhich  is 
incorporated  by  reference  in  14  CFR 
71.1  (58  FR  36298:  July  6.  1993).  The 
Class  E  airspace  desig:>.ation  listed  ui 
this  document  will  be  published 
SLibsequently  in  tho  Order. 

The  Rule 

This  amendment  to  par!  71  of  the 
Fed(>ral  Aviation  Regulations  to  nuuiif\ 
Class  E  airspace  at  Warroad 
International-Swede  Carlson  Field. 
Warroad.  M.N',  to  accommodate 
IiLstrument  Landing  System  (ILS) 
Runway  31,  and  Nondirectional  Beacon 
(N'DB)  Runway  31  Standard  Instrument 
Approach  (SLAP).  Controlled  airspace 
extending  from  700  to  1200  feet  .ACL  is 
needed  to  contain  aircraft  executing  the 
apprtiach. 

■Aeronautical  maps  and  charts  will 
reflect  the  defined  area  whiib  will 
enable  pilots  to  circumnavigate  th<!  area 
in  order  to  comply  with  applicable 
visiuil  flight  rule  requirements. 

The  FA.A  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current,  h.  therefore — (1)  Is  not  a 
"significant  regulatory  action'"  imder 
Executive  Order  12866;  (2)  is  imt  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Proccd.ires  (44 
FR  11034:  February  26.  1979):  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigatuin,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  numl)er  of  small  entitios 


under  the  criteria  of  the  Regulatory 
Flexibility  .Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace.  Incorporation  by  reference. 
Navigation  (air). 

.Adoption  of  the  Amendment 

In  consideration  of  the  foregfiing.  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— [AMENDED] 

1  The  authority  c  itation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Auttiority:  49  i:.S.C.  app   i:t4K(al.  U.=»4(a). 
1310:  F  O.  10854.  24  FR  Q.SH.S.  T!  CIR.  n3>»- 
l«tf.:iC'.r:;p..  p.  :i8<l.  491  ".SC    lOf.Ji;):  14C.rK 
I1J)<) 

§71.1    [Amended]       • 

2.  The  incorporation  In  reterence  in 
14  CFR  71.1  ol  the  Federal  Aviation 
.Administration  Order  7400. 9.A. 
.Airspace  Designations  and  Reporting 
Points,  dated  June  17.  1993,  and 
effective  Sepiember  Ifi.  1993,  is 
amended  as  follows: 

Pdt.iymph  (ioor,     Class  E  airspaa-  f.Teds 

lislf'd  hdoH  f\tenJ  iipwardtfrmu  7(10  trt-t 
<■!  more  alir.vf  thp  ^urlnct-  of  thr  cnrlli 

•  ♦  •  »  . 

AGL  .N!\  E5  Warrodd.  MN     | R<>vispd| 

WaiToad  Interii.ilioi:al-.Suede  CirUon  Field 
(l..tt.  48^^C■26  ■  \.  Long,  95-20  48    W] 
Thai- airspace  extending  e.pward  fiom  700 
teet  above  the  sitrfaf  e  within  a  7-(iiile  radius 
..»  the  Warroad  International-Swede  Carlson 
1  leid.  eM.kiding  that  area  north  of  Lat 
4'i()U  (K)-  .\  (Canadiaa-l"S  boundary) 

*  •  •  •  » 

Nsued  in  [Vs  PIcines.  I!iinoi>  on  \1av  2(>, 

l')<»4 

Roger  Wall. 

.\/(.'.'if;,t;er.  ,4ir  Traffic  Dn  i^mn 

If  K  Dor   ^4-141  !8  Filed  f.-')-M4.  8  4-.  a;:il 
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14  CFR  Part  71 

[Airspace  Docket  No.  94-ANM-8] 

Amendment  of  Class  E  Airspace;  La 
Grande,  OR 

AGENCY:  Federal  Aviation 
Aiii.iinistration  (FA.A),  DOT 
ACTION:  Final  rule. 


SUMMARY:  This  action  amends  the  La 
Grande.  Oregon,  Class  E  airspace.  This 
action  is  necessary  to  accommodate 
arrival/departure  aircraft  transitioning 
between  the  en  route  and  terminal  areas 
in  southeastern  Oregon.  The  area  will  \w 
depicted  on  aeronautical  charts. 
EFFECTIVE  DATE:  0901  u  t  c  .  Aueust  18. 
1994 
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CONTACT: 


F  ideral 

Docket  No. 
\|eniie  S\V., 


FOR  FURTHER  INFORMATION 

lames  Riley.  ANM-537 
Aviation  .Administration. 
94-AN.M-8.  1601  Lind  A 
Renton.  Washington  9805t-4056 
telephone  number:  (206)  :i27-2.S3/ 

SUPPLEMENTARY  INFORMATlt)N: 
History 

On  April  4.  1994,  the  vAa  proposed 
to  amend  part  71  of  the  Fe  ieral  Aviation 
Regulations  (14  CFR  part  :  1)  to  provide 
additional  airspace  to  acre  mniodate 
arrival/departure  aircraft  t  ansitioniny 
between  the  en  route  and  1  erminal  areas 
in  southeastern  Oregon  (5<  FR  1.5670). 
Airspace  reclassification,  i  i  effect  as  of 
,Septembt;r  16.  1993,  has  d  scontinued 
the  use  of  the  term  "transil  ion  area, 
and  certain  airspac^  areas  'xtonding 
upward  from  700  feet  or  m  :)re  above  the 
surface  of  the  earth  are  no\  •  Class  E 
airspa(  e  areas.  The  area  wil  be  depicted 
on  aeronautical  charts  for  lilot 
reference.  Interested  parties  were 
invited  to  participate  in  fhi   rulemaking, 
proceeding  by  submitting  \  .ritten 
comments  on  the  proposal 
comments  were  received. '  his  action  is 
the  same  as  the  proposal  ei  cept  for  a 
typographic  al  error  discove  red  and 
corrected  herein  in  (he  roo 
La  Grantle/Union  Couuiv  /'  i 
coordinates  for  this  airspac  ;  do(  ket  are 
based  on  North  American  I  latum  83. 
r.lass  E  airspace  is  publish(  d  in 
Paragraph  6005  of  FAA  On  er  740().<1A 
dated  June  17.  1993,  and  ef  ective 
.September  16,  1993.  which 


incorporated  by  reference  i  i  14  CFR 


71.1  (58  FR  36298;  lulv  6.  1 


;^)93).  Th«; 


Class  E  airspace  designatioi  i  listed  in 
this  document  will  be  publ  shed 
subs«;quently  in  the  Order. 


The  Rule 

This  amendment  to  part 
Aviation  Regulations  amen 
airspace  at  La  Grande,  Oreg 
has  determined  that  this 
involves  an  e.stablished  bocj^ 
technical  regulations  for  wl 
and  routine  amendments  ar 
to  keep  them  operationallv 
therefore,  (1)  Is  not  a  "signi 
regulatory  action"  under 
Order  12866;  (2)  is  not  a  "si 
rule"  under  DOT  Regulator' 
and  F'rocedures  (44  FR  1 1 
26.  1979);  and  (3)  dws  not 
preparation  of  a  regulatory 
the  anticipated  impact  is  so 
Since  this  is  a  routine  matte 
only  afft^ct  air  traffic  proced 
navigation,  it  is  certified  tha 
will  not  have  a  significant 
unpad  on  a  substantial  m; 
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dinates  for 
irport.  The 


entities  under  the  criteria  of  the 
Regulatory  Flexibility  Ac  t. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace.  Incorporation  b\  reference. 
Navigation  (air). 

Adoption  uf  the  Amendment 

In  consideration  of  the  foregoing,  the 
FA.A  amends  14  CFR  part  71  as  folfows; 

PART  71— [AMENDED] 

1.  The  authority  citation  for  14  CFR 
j)art  71  ccmtinues  to  read  as  follows; 

Authority:  49  I'SC.  app.  134«(i!).  ur>4(;,). 
1/ilO;  E.O.  'l»«.'i4.  24  FR  950.'. .  ^  CFK,  19.M>- 
l'»63  Consp..  p.  ,18'1:  49  l'..S.(:.  U)h{'j,]:  14  CFR 
ll.fil. 

§71.1     [Amended] 

2.  The?  incorporation  bv  refc'rence  in 
14  CFR  71.1  of  the  Fedciral  Aviation 
Administration  Order  7400. 9,A, 
Airspace  Designations  and  Reporting 
Points,  dated  June  17.  1993,  and 
effective  .September  16.  1993.  is 
amended  as  follows: 

Pcmnraph  tiOOf)     Class  E  uirspoi  r  anuiy 

t^xtrnding  upward  frnm  700  fi-ot  or  innrf 
iihnvc  the  surface  of  thr  I'linli 


IS 


1  of  Fcideral 
Is  Class  E 
•n.  The  F'AA 
dation  onlv 
of 

ch  frequent 
?  necessarv  ' 
urrenf.  It, 
cant 
cuti\e 
nificant 
Policies 
;  F-ebruary 
arrant 
ablation  as 
minimal, 
that  will 
res  and  air 
this  rule 


efonomic 

r  of  smull 


n  be; 


ANM  OR  E5  La  Grande,  OR     jRevise.ll 

l.i»(;raiuli;/l!nion  County  Airp'irt.  OR 
(Lilt.  4.'>'l-'2.=>"  N.,  Long.  118°()()'L'ti    \V.) 
I  iuit  airspace  extending  upwiini  iron)  700 
f'lM  nbovi;  the  surface  bouncied  on  the  north 
b\  a  line  beginning  at  Lat.  4.'>°.18'.Vf  N  . 
Long.  118°O204"  W..ext»;n.iingeiisl\viircilv  to 
l.,it.  4.5°37'(M)'  N.,  Long.  117''4434  '  VV  ,  on 
Ilie  cast  b\  a  line  extending  to  Lai.  4.i^l.=i'20  ' 
N  .  LoiiR  n7°4904-  W.,  on  the  south  bv  n 
liiif  extending  to  Lat.  45°17'29"  N..  Long. 
118^)7  04  ■  W.,  on  the  west  by  a  line 
extending  to  the  point  of  beginning,  aiu! 
v\ithin  a  4..3-miie  radius  of  the  La  Crane).-/ 
I  nion  County  Airport;  that  airspac  e 
Hvtending  upward  from  1.200  feet  above  the 
s.irfac  e  bounded  by  a  line  beginning  at  Lat. 
45':i8.'>9"  \.,  Long.  n8°02'04"  \V.,  fxtcnulin^ 
northwest  along  V-.3,S7  to  the  Walla  Walla 
VOK/DML  lfi.f)-niile  radius;  thenc  e  north 
alon^lhe  Walla  Walla  VOR/D.ME  IfiJi-niile 
radius  until  iiiterc c-pting  Lat  4r>"IH)(«)"  N.. 
thenc  e  eastward  along  Lat.  46^00 OO"  N  .  to 
Lung.  1 17=0200  "  W.;  thence  south  alon^ 
Lnng.  117°02'0O"  W.,  until  intercepting  V- 
2'»H.  thnnc  t;  vvestw.ird  along  V-298  to  Lat. 
4S°2:j-.30"  N..  Lons.  117°47'10"  W.;  to  Lit. 
4-,'37-0<)'  N.,  Long.  117°44':}4'  W.;  thi-nc  i-  10 
thi?  point  of  beginning,  excluding  th.it 
airspac  c  within  Fi>(l;!ral  Airwavs. 
*  «  *  »  • 

l.ssiicd  in  .Seatllf.  Washington,  on  M,i\  2.S. 
1994 

Temple  tL  Johnscin,  Jr., 

Manafiir.  Air  Tniffir  nivisioii.  .Von/iiws/ 
Mounlain  Hrtiion. 

|FR  I)o(  .  94-141  :J9  Filiul  r>-')-94:  K  4.'i  aiul 
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14  CFR  Part  71 

[Airspace  Docket  No.  94-ANM-5] 

Establishment  of  Class  E  Airspace; 
Cascade  Range,  WA 

AGENCY:  F'ederal  Aviation 
A(ln:inistralicin  (FAA).  DOT 
ACTION:  Final  rule. 


SUMMARY:  This  ac;tion  establishes  th.> 
Casc;ade  Range,  Washington,  Class  E 
airspac :c?.  This  action  is  necc^ssary  to 
ac  c;onimodat<;  arrival/departure;  aire  r.tli 
tr;insitic)ning  between  the  en  routc>  and 
terminal  art;as  e.ast  of  .Seattle, 
Washington.  The  area  will  be  ciepic  ted 
on  aeronautical  charts. 

EFFECTIVE  DATE:  0901  CTC,  August  18. 
1994. 

FOR  FURTHER  INFORMATION  CONTACT; 
janies  Kilcn,  A\M-537,  Federal 
.Aviation  Administralicin,  Do(;ket  No. 
*94-ANM-5.  1(>01  Find  Avenue  SW  . 
Rentcm.  Washington.  98055-405li; 
telephone  numb(;r:  (206)  227-2.")37 

SUPPLEMENTARY  INFORMATION: 

History 

On  April  4,  T)')4,  the  FAA  propos.-ei 
toamcmd  |)art  71  of  the;  Federal  Aviation 
Regulaticms  (14  f:FR  part  71)  to  establish 
the  Cascade!  Rui'ge.  Washington.  Class  F 
airspac;e  area  (59  FR  15671).  This  ac  Iiod 
is  neccissary  to  ac:c:ommodate  arrival/ 
departure  aircraft  transitioning  be^lwecn 
the  en  route  and  terminal  area  east  of 
.Se>attle.  Washington.  The  ar»;a  will  be 
depicted  cm  a«>ronautic  al  charts  for  pilot 
reference.  Inte>r(;sted  part ic»s were 
invited  to  participate  in  the  rulc;inaking 
procecjciing  by  submitting  written 
commcMits  on  the  proposal.  No 
commemts  were  rec;eived.  This  action  is 
the  same  as  the  proposal  except  for  a 
typographic;al  etrror  discovered  and 
offered  hc'rein  in  the  coordinali^s  of  the 
airspac;e  des(;ription.  The  cocjrdinales 
for  this  airspace  ckx^ket  are  based  on 
North  Amc;ric:an  Datum  83.  Class  E 
airspac:c!  is  published  in  Paragraph  6006 
of  FAA  Ordcir  7400, 9A  dated  June  17. 
1993,  and  effective  Septcimber  16,  1993, 
which  is  inc;orporated  bv  reference;  in  14 
CFR  71.1  (58  FR  36298;  July  6,  1993). 
The  Class  E  airspac;e  de;signaticm  listed 
in  Ibis  eic)c;ume;nt  will  Fje  published 
subsequently  in  the  Order. 

The  Rule 

rhisamenclme;nt  to  part  71  of  Federal 
Aviation  Ke;gulations  established  Class  E 
airspace;  at  Casc:ade  Range,  Wa.shinglon. 
The  FA.A  has  dc;te;rminecf  that  this 
regulation  only  involves  an  establishe-d 
body  of  tec;hnic  al  rc^gulations  for  whic  h 
fn;que;nt  and  routine  amendments  are 
ni!«:f^ss;iry  to  kecjp  them  operationally 
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current.  It.  therefore,  (1)  is  not  a 
"significant  regulatory  action"  undvt 
Executive  Order  12866:  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulator}'  F'olicies  and  Procetlures  (44 
IR  1 1034:  February  26.  1979);  and  {:J) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  numl)er  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

.\irspace.  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
F.\A  amends  14  CFR  part  71  as  follows: 

PART  71— [AMENDED] 

1.  The  authority  citation  for  14  CFK 
part  71  continues  to  read  as  follows: 

Aulhorily:  49  U.S.C.  ap(>.  i:i4H(.i).  i;i54{.ii. 
1510;  K.O.  10854.  24  FR  9'^C>5.  A  CFR.  19,i9- 

i'Hi.3  Coijip.,  p.  .180. 4<i  I'.s.c  u)(.^^!:  !4  c:fk 

!l.f/).  .  ' 

§71.1    (Amended] 

2.  The  incorporation  l)v  rctierence  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400. 9A, 
Airspace  Designations  and  Reporting 
Foints.  dated  June  17.  199:J.  and 
effective  September  16.  199:t,  is 
amendf^d  as  follows: 

l\ira<iniph  donii    r.r.rciitr  thnutstu  airspm  v 
arf■lI^ 


.\NM  VVA  t6  Cascade  Ranse.  W.\     |.\ew| 

'Ih.it  airspace  exteiulin.iJ  lijtwtird  from 
\.H)0  feet  AGL  boundfd  on  the  north  h\  the 
^outh  edge  of  V-120.  on  the  east  hv  Lo!i>;. 
120nK)  00"  \V..  on  the  south  h\  \\\v  north 
'•dge  of  V'-204.  and  on  the  wc,;  nv  Lon;.; 
12l'35'04'  VV.,ex(:iudiiiu  Fedir;*!  iiirvvav!.. 
VV«-riat(:heo.  Ellen.'it.;ir'<.  and  ^xkiir.ii  C;l,iss  I! 
airspace  areas. 
•  *  ft  *  * 

Ns'.ifd  ie  Seattle,  \Vi!shii:;;u.M.  on  Muv  2'>. 
l't')4 

Temple  11.  |uhn.son.  Jr.. 

ManagjiT.  AirTrafJif.  Divi'.iou.  \<T:!mr-! 
MounUiin  Itegion. 

IFKDoc.  <I4-14141  i  i led  (.-<Mi4 :(.-(-.  a:;ii    . 

BILLING  CODE  4910-1 3-M 


14  CFR  Part  71 

[Airspace  Docket  No.  94-ANM-7] 

Amendment  to  Class  E  Airspace; 
Kaljspell,  MT 

AGENCY:  Federal  Aviation 
Administration  {FA.-\).  DOT. 
ACTION:  Final  rul(^ 


SUMMARY:  This  action  amends  the 
Kalispell.  Montana.  Class  E  airspace. 
This  action  is  necessary  to 
accommodate  arrival/departure  airc;raft 
transitioning  between  th«!  en  route  and 
terminal  areas  in  western  Montana. 
Airspace  reclassification,  in  effect  as  of 
Septesnber  16.  1993.  has  dis<:onlinued 
the  use  of  the  term  "transition  area." 
replacing  it  with  the  designation  "Class 
E  airspace  "  The  area  will  be  depicted 
on  aeronautical  charts. 
EFFECTIVE  DATE:  0901  UTC.  August  18 
1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
lames  Riley,  A\'M-537.  Federal 
Aviation  Administration.  Docket  No. 
94-A.\'M-7.  1601  Lind  Avenue.  S\V.. 
Renton.  Washington.  98055—1056: 
telephone  number:  (206)  227-2337. 

SUPPLEMENTARY  INFORMATION: 

History 

On  March  21.  1994.  the  E.\.\ 
proposed  to  amend  part  7\  of  tht< 
Federal  Aviation  Regulations  (14  CFK 
part  71)  to  amend  the  Kalispell. 
Montana.  Class  E  airspace  area  (59  FR 
13263).  This  action  is  necessary  to 
acconmiodate  arrivaf-'departure  aircraft 
tran.sitioning  between  the  en  route  and 
terminal  area  in  western  Montana.  The 
area  will  be  depicted  on  aeronautical 
charts  for  pilot  reference.  Interested 
parties  were  invited  to  participate  in  the 
rulemaking  proceeding  by  submitting 
written  conmients  on  the  proposal.  No 
comments  were  received.  Airspace 
reclassification,  in  effect  as  of 
September  16.  1993.  has  discontinu«rd 
the  use  of  the  term  "transition  area." 
and  certain  airspace  areas  extending 
upward  from  700  feet  or  more  above  thi- 
surfac:e  of  the  earth  are  now  Class  F 
airspace  areas.  The  coordinates  for  this 
airspa(  e  docket  are  based  on  North 
American  Datum  83.  Clas.,  F  airspai:e  is 
|)ub!ished  in  Paragraph  6005  of  F.\A 
Order  ~400.9A  dated  lune  17.  1993.  and 
effective  September  16.  1993.  which  is 
iiu:orporated  bv  reference  in  14  CFR 
71.1  (58  FR  36298:  |uly  6,  1993).  The 
Class  F  airspace  designation  listed  in 
this  document  will  be  published 
su!)s<'cjii(-itly  in  the  Order. 

The  Rule 

This  aHicn(hue:i!  to  part  71  ot  the 
I  VuiT.i!  .\viation  Regulations  amends 


Class  E  airspace  at  Kalispell.  Montana. 
The  FAA  has  determined  that  this 
regulation  only  involves  an  establishcil 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessiiry  to  keep  them  operationally 
current.  It.  therefore,  (1)  Is  not  a 
"significant  regulatory  action"  uikUt 
Fxecutive  Order  12866:  (2)  is  not  a 
"significant  rule"  under  IX)T 
Regulatory  Policies  and  Pror«'dures  (44 
FR  1 1034:  February  26.  1979):  and  (3) 
does  nol  warrant  preparaticm  of  a 
regulatory  evaluation  as  the  anticipate*! 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
tratfic  procedures  and  air  navigation,  it 
is  certified  that  this  ruh;  will  not  have 
a  significant  economic  impat.t  on  a 
substantial  lunnber  of  small  entitie.s 
under  the  f  riteria  of  the  Ri«gulatorv 
Flexibility  .Act. 

l.ist  of  Subjects  in  14  CFR  Pari  71 

Airspace.  Incorporation  by  reference. 
Navigation  (air). 

.Adoption  of  the  .Amendment 

111  t  (<nsiiler«Uion  of  the  foregoing,  the 
F.\A  amends  14  CFR  part  71  as  fo'lli.vvs 

PART  71— [AMENDED] 

1.  The  authority  citation  for  14  CI  K 
part  71  continues  to  read  as  follows: 

Authority:  4')  I   S.C.  app.  n48(a).  i:i.'-.4!al. 
l.SUi;  F.C)   10H,-.4.  24  FK  9505.  :t  CIK.  l<.t.-.9- 
I'U.KIomp  .  p.  .IH0;4flC.S.(:.  l(M.(i;);  14  CFK 
lll.'l 

§71.1    (Amended] 

2.  Tlu!  inciirporation  bv  relen-iKc  in 
14  CFR  71.1  of  Federal  Aviation 
.Administration  Order  7400. 9.\. 
Airspace  Designations  anti  Reporting 
Points,  dated  June  17.  1993.  ami 
effective  Sept«!mber  16.  1993.  is 
amended  as  follows: 

I'iiiii^^raph  bOur,     Chiss  i: (iirsfuur  tin-a- 

t\trndiiiii  iifiwani  from  7(tO  fi-rt  <<r  vur- 
tiliiHf  t!tf:^i!it<i<f(if  thf  iiirtli 


WW  MT  K5  Kalispell.  MT    jRiviMtlj 

K.ilivpfll.  C;!a(  iff  Park.  inteniutioiK.!  .MriHii!. 
.MT 

(l.at.  48'l(.4r\.  l.r)i:j;   lli'l.-,  UiVVI 
.Si:iilh  Lake  M)H 

(l.at  48'0<.:t0    \,  Long    1 14  J7  40-  VV) 

'llial  airspace  fxlt-nd I ng  upward  from  7(Mi 
'eel  aldivo  the  surface  vvittiii)  n  7-milc  r.idius 
of  the(;lac  icT  Park  Interiuitioiia!  .Mr|>ort.  and 
v\  illtin  4.8  miles  enc  h  side  c>f  the  (i.l.")''  and 
21f.^  fHvriiig  from  the  Smith  l-ikc-  .\I)U 
cAttiuling  from  the  7-niile  radius  to  10  :'i 
miles  soulhkvc-st  of  the  \I)H.  that  a.rspair 
evii'ndi:!f>  upward  from  1,2(K)  fiti  .\{.!. 
ho'.iiiclfd  liy  a  line  Ix-ginning  at  Lit.  47M(i(Hl ' 
\.  I.onj;.  iri':UlO:r\V.:loLal.4»i  .ttrtMlN.. 
1..I  1-.  nnM(iO:r  W..  west  alonj;  Lit. 
4!r  ■.(ion  •  \  .  Ill  thcf  Monlana/Idalio  slat.- 
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boundary,  south  along  rhe  Moli tana/Idaho 
state  boundary  until  intersecfi  ig  Lat. 
47°30'00"  N..  then  to  the  point  of  beginning; 
excluding  Federal  airways. 

*         *         •         *         * 

Issued  in  Seattle,  Washingtoh.  on  May  25, 
1994. 

Temple  H.  Johnson,  |r., 

Manager.  Air  Traffic  Division,  ^.'orthwest 
Mountain  Region. 

(FR  Doc.  94-14140  Filed  6-9-*4;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administr^on 

21  CFR  Parts  16  and  1270 
[Docket  No.  93N-0453] 

Public  Workshop  on  Humai  Tissue 
Intended  for  Transplantatjqn 


AGENCY:  Food  and  Drug  Ad 
HHS. 


ACTION:  Interim  rule;  noti 
public  workshop. 
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SUMMARY:  The  Food  and 
Administration  (FDA),  Cent 
Biologies  Evaluation  and 
(CBER),  is  holding  a  public 
discuss  specific  topics  re 
interim  rule  on  human  ti 
for  transplantation  that 
Federal  Register  of  December 
DATES:  The  public  worksho 
held  on  Monday,  June  20,  1 
5  p.m.  Submit  comments 
information  on  issues  a 
workshop  by  August  20,  1 
ADDRESSES:  The  public  w 
be  held  at  the  Holiday  Inn 
2  Montgomery  Village  Ave. 
Gaithersburg,  MD.  To  registt  r 
workshop,  contact  April  We 
Corp.,  1010  Wayne  Ave.,  su 
Silver  Spring.  MD  20910. 
1591;  or  FAX  301-495-941 
Registration  will  also  be  ace 
workshop. 

Submit  written  comments 
the  workshop  to  the  Dockets 
Management  Branch  (HFA- 
and  Drug  Administration,  rn 
12420  Parklawn  Dr..  Rockvi 
10857. 

FOR  FURTHER  INFORMATION  COHTACT: 
Joseph  Wilczek,  Center  for  B 
Evaluation  and  Research 
Food  and  Drug  Admini 
Rockville  Pike,  suite  200N 
MD  20852-1448,  301-594-6 
SUPPt-EMENTARY  INFORMATION 
Federal  Register  of  Decembe  r 
(58  FR  65514).  FDA  publish*! 
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interim  rule  on  human  tissue  intended 
for  transplantation.  This  interim  rule 
requires  certain  infectious  disease 
testing,  donor  screening,  and 
recordkeeping  to  help  prevent  the 
transmission  of  acquired 
immunodeficiency  syndrome  (AIDS) 
and  hepatitis  through  human  tissue 
used  in  transplantation.  The  regulations 
set  forth  in  the  interim  rule  became 
effective  upon  publication.  Interested 
persons  were  given  until  March  14, 
1994.  to  comment  on  the  interim  rule. 

The  objective  of  this  public  workshop 
is  to  discuss  practical  concerns 
expressed  in  received  public  comments 
relating  to  the  implementation  of  the 
interim  rule.  The  following  topics  will 
be  discussed: 

1.  Experience  with  the  interim  rule; 

2.  Management  of  testing  relative  to 
hemodilution; 

3.  Experience  with  test  kit 
performance  on  cadaveric  blood 
samples;  and 

4.  Management  of  current  inventories 
in  regard  to  testing  for  human 
immunodeficiency  virus  (HIV)  and 
hepatitis  C  virus  (HCV). 

Discussion  of  these  topics  will  be 
considered  by  FDA  in  the  development 
of  any  future  rulemaking. 

FDA  is  reopening  the  comment  period 
to  the  interim  rule  so  that  interested 
persons  may  submit  comments  on  the 
workshop.  Persons  who  wish  to  provide 
additional  materials  for  consideration 
should  file  these  materials  with  the 
Dockets  Management  Branch  (address 
above). 

Interested  persons  may,  on  or  before 
August  20,  1994,  submit  to  the  Dockets 
Management  Branch  (address  above), 
written  comments  regarding  this 
document.  Two  copies  of  any  comments 
are  to  be  submitted,  except  that 
individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Received 
comments  may  be  seen  in  the  office 
above  between  9  a.m.  and  4  p.m., 
.Monday  through  Friday. 

Dated:  June  6,  1994. 
Michael  R.  Taylor, 
Deputy  Commissioner  for  Policy. 
|FR  Doc.  94-14212  Filed  6-7-94;  4:36  pml 
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DEPARTMENT  OF  STATE 
Bureau  of  Political-Military  Affairs 
[Public  Notice  2018] 
22  CFR  Parts  123, 124,  and  126 

Amendment  to  ttie  International  Traffic 
in  Arms  Regulations  (ITAR) 

AGENCY:  Department  of  State. 
ACTION:  Final  rule. 

SUMMARY:  On  July  22,  1993,  the 
Department  published  a  major  revision 
to  the  International  Traffic  in  Arms 
Regulations  (ITAR)  (58  FR  39280).  After 
being  in  use  by  government  agencies 
and  industry  for  several  months,  certain 
issues  were  identified  which  required 
revision.  The  revisions  made  in  this 
final  rule  are  viewed  by  the  Department 
of  State  as  beneficial  for  U.S.  persons 
and  industry. 

EFFECTIVE  DATE:  June  10,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Information  regarding  this  notice  may 
be  obtained  firom  Department  of  State, 
Office  of  Defense  Trade  Controls.  Rose 
Marie  Bianeaniello,  Deputy  Director  for 
Licensing,  or  Glenn  Smith,  Licensing 
Officer,  may  be  reached  by  phone  at  703 
875-6643  or  fax  at  703  875-6647. 
SUPPLEMENTARY  INFORMATION:  On  July 
22,  1993,  the  Depa.tment  published  a 
major  revision  to  the  International 
Traffic  in  Arms  Regulations  (ITAR)  (58 
FR  39280).  After  several  months  of 
implementation  and  various  training 
seminars  with  other  government 
agencies  and  with  industry,  several 
issues  have  been  identified  which  merit 
regulatory  or  procedural  changes.  This 
final  rule  is  being  published  to  address 
three  (3)  of  the  issues.  Section  123.16(a) 
is  revised  to  exclude  significant  military 
equipment  from  the  exemption  stated  in 
§  123.16.  This  change  was  deemed 
necessary  in  order  to  ensure  compliance 
with  the  Department's  congressional 
notification  requirements  and  the  ITAR 
requirement  for  nontransfer  and  use 
certification  for  defense  articles  which 
are  defined  in  part  120  of  the  ITAR  as 
"significant  military  equipment'*.  In 
addition,  §  124.10  is  amended  by 
removing  the  requirement  that  a  signed 
DSP-83  be  submitted  with  proposed 
agreements.  Compliance  with  this 
requirement  has  proven  to  be  difficult, 
and  of  insufficient  benefit  to  the 
Department  to  merit  continuation  of  the 
requirement.  Finally,  §  126.5  is 
smiended  by  deleting  the  exception  to 
the  Canadian  exemption  which  requires 
a  license  for  the  export  to  Canada  of 
unclassified  technical  data  directly 
related  to  a  classified  defense  article. 


The  Department  of  Stale  views  these 
rhanges  as  beneficial  for  US  person', 
and  industry  and  has  der;ided  to 
implement  them  immetliatelv  bv 
publication  of  a  final  rule. 
Notwithstanding  this  finn!  rule.  puMji 
comment  is  welcomed. 

This  amendment  involves  a  fon-igu 
.({fairs  function  of  the  United  States.  U 
lb  exempt  from  review  under  E.O.  12806 
and  has  been  reviewed  intemallv  by  the 
[>cparlment  of  State  to  ensurt- 
(:(msistency  with  the  purposes  thereof  It 
i.s  also  exdufied  from  the  procedures  nf 
1  U..S.C.  553  and  .'•..'i4 

l.isi  of  Subjects 

JJClRPart  12  t 

Arms  and  munitions.  Fxpfirts 

i:JCH\I'ai1  124 

Anns  and  inunitmns.  lixporis. 
Technical  assistance 


22  cm  Part  120 

Anns  and  munitions,  txpori.s 
Accordingly,  for  the  reasons  ,srt  Jorlh 

in  the  preamble.  22  CFR  subchapter  M. 

parts  123,  124  and  126  are  ainendeil  .ts 

follows- 

PART  123— LICENSES  FOR  THE 
EXPORT  OF  DEFENSE  ARTICLES 

1.  The  authority  citation  for  22  CFK 
{i.irt  123  continues  to  read  as  follows: 

Authority:  Sw:s  2  and  38.  Huh.  I.  9(M>20. 
■II)  .Stat   744  (22  U.S.C.  2752,  2778);  f.O. 
1 1958.  42  FR  4:111.  3  CFR  1077  Cf.nip.  7\\ 
M  If  S.tl  2058 

2.  Section  123.16  is  anieiuled  by 
revising  paragraph  (a)  to  read  as  follows; 

§  123.16    Exemptions  ot  general 
applicability. 

(a)  The  following  e.\einplioiis  apply  to 
exports  of  unclassified  defeii.se  articles 
for  which  no  approval  is  needed  from 
the  Office  of  Defense  Trade  CJontrols 
These  exemptions  do  not  apply  to: 
l'rf>scribed  destinations  under  §  126  1  of 
this  subchapter;  exports  for  which 
Congressional  notification  is  required 
(see  §  123.15  of  this  sulichapter);  MTCR 
articles;  Significant  Military  Equipment 
(SME):  and  may  not  be  used  by  persons 
who  are  generally  ineligible  as 
described  in  §  120. 1(c)  of  this 
subchapter.  All  shipments  of  defensf 
articles,  including  those  to  and  from 
C;anada,  require  a  Shipper's  Export 
Declaration  (SED)  or  notification  letter 
If  the  export  of  a  defense  article  is 
exempt  from  licensing,  the  SED  must 
cite  the  exemption.  Refer  to  §  123.22  for 
Shipper's  Export  Declaration  and  letter 
notification  requirements. 


PART  124— AGREEMENTS,  OFF- 
SHORE PROCUREMENT  AND  OTHER 
DEFENSE  SERVICES 

.'i.  Ihe  authority  citation  for  22  Cl'K 
part  124  continues  to  read  as  follows: 

Authority:  Stjc.s.  2.  M.  and  71. 1'ub  I..  Po  - 
<.29.  m  .Stat.  744  (22  I'.S  C.  2752.  2778. 
2797);  i:.0  11958.  42  FR4;ni::!(;iR  Tl77 
Conip  p  79;  22  I;  .S  r.  2(i58. 

4.  .Sociioii  124.10  is  revised  to  n-ad  as 
follows: 

§  124.10    Nontransfer  and  use  assurances 

(a)  7i7;£s  of  agrccmrnts  rrquirino 
ussurancas.  With  respect  to  anv 
manufacturing  license  agreement  or 
technical  a.ssistance  agreement  which 
relates  to  significant  military  equipment 
or  classified  defense  articles,  including 
classified  technical  data,  a  Nontransfer 
and  Use  Certificate  (Form  DSl'-fl3)  (see 
«>  12.1.10  of  this  subchapter)  signed  bv 
the  applicant  and  the  foreign  party  must 
be  submitted  to  the  Office  of  Defense 
Trade  Controls.  With  respect  to  all 
agreements  involving  classified  articles, 
including  classified  technical  data,  an 
authorized  representative  of  the  foreign 
government  must  sign  the  DSP-83  (or 
provide  the  same  assurances  in  the  form 
of  a  diplomatic  note),  unless  the  Office 
of  Defense  Trade  Controls  has  granted 
an  exception  to  this  requirement.  Th(; 
Office  of  Defense  Trade  controls  mav 
require  that  a  DSP-83  be  provided  iii 
conjunction  with  an  agreement  that 
does  not  relate  to  significant  military 
equipment  or  classified  defense  articles 
The  Office  of  Defense  Trade  Controls 
may  also  require  with  respect  to  any 
agreement  that  an  appropriate  authority 
of  the  foreign  party's  government  also 
sign  the  DSP-63  (or  provide  the  same 
a.ssurances  in  the  form  of  a  diplomatic 
note). 

(b)  Timing  of  submission  of 
assurances.  Submission  of  a  Form  USP- 
8.1  and/or  diplomatic  note  must  occur  as 
follows: 

(1)  .Agreements  which  have  been 
signed  by  all  parties  before  being 
submitted  to  the  Office  of  Defense  Tnide 
Controls  may  only  be  submitted  along 
with  any  rtjquired  r)SP-83  and/or 
diplosnatic  note. 

(2)  If  an  agreement  has  not  been 
signed  by  all  parties  befon;  being 
submitted,  the  required  DSP-83  aiid'or 
diplomatic  note  must  be  submitted 
along  with  the  signed  agnsement. 

Note:  In  no  case  may  a  transfer  o<:nir 
!it;fore  a  rtiqaired  DSl'-83  and/or  diploinalii 
note  has  t>een  submitted  to  the  Office  of 
O'fensf  Trade  Controls. 


PART  126— GENERAL  POLICIES  AND 
PROVISIONS 

5.  The  authority  citation  for  22  CIH 
part  126  continues  to  read  as  follows- 

Authority:  Se<  s  2.  .18,  40  42,  and  71.  Ar:.;-. 
Kvport  Control  ,\i  t,  Piih.  L.  9f»-f.j9.  \k>  S:,ik 
744  (22  I  i.s  C.  27.'-.2,  2778.  2780,  2791  ajal 
2707);  Et)   nO.'-.8.42FR4Jll.i:()   1  livz 
H2FR  119;22lI.S.C..  265H, 

6.  Section  126.1  is  revised  to  read  as 
follows: 

§126.5    Canadian  exemptions. 

(a)  District  Directors  of  Customs  and 
postmasters  shall  permit  th(!  permanent 
or  temporary  export  or  temporary 
import  without  a  license  of  any 
unrla.ssified  equipment  or  uncla.ssified 
tiH.hnical  data  to  Canada  for  end  use  in 
(Canada  by  Canadian  citizens  f)r  return 
to  the  United  States,  or  from  Canada  for 
end  use  in  the  United  States  or  return 
to  a  Canadian  citizen  in  Canada,  with 
the  e.xception  of  (he  defense  articles, 
defense  services  or  mlat(;d  te<;hni(.al 
data. 

(b)  t-Ktrptions.  The  exemptions  of  this 
section  do  not  apply  to  the  following 
d(!fense  articles,  defense  servic:(!S.  or 
related  technical  data: 

(1)  Fully  automatic  firearms  and 
c  omponents  and  parts  therefor  in 
Category  1(a)  which  are  not  for  end  iisr 
by  the  Fed(;ral  Ciovcrnment.  or  a 
Provincial  or  Municipal  Government  o! 
(Canada; 

(2)  Nuclear  weapons  strategic  delivery 
systems  and  all  components,  parts, 
accessories,  attachments  sp«:ifi(:alls 
designed  for  such  systems  and 
associated  equipment;  » 

(3)  Nuclear  weapon  design  and  teM     1 
equipment  listed  in  Category  XVI:  , 

(4)  Naval  nuclear  propulsion  ' 
<;quipment  listed  in  Categorv  Vl(e); 

(5)  Aircraft  listed  in  Category  VIII{a), 

(6)  Submersible  and  oceanographic 
vessels  and  related  articles  listed  in 
Category  XX  (a)  through  (d). 

(7)  Defense  articles,  defense  services, 
or  related  teclinical  data  for  usv  bv  a 
foreign  national  other  than  a  Canadian. 

(c)  Related  requirements.  The 
foregoing  exemption  from  obtaining  an 
export  license  cloes  not  exempt  an 
ex])orter  from  complying  with  the 
requirements  set  forth  in  §  123. 15  of  this 
subchapter  or  from  filing  the  Shipper's 
Export  Declaration  or  notification  letter 
requircul  by  §  123.22  of  this  subchapter 

(d)  Pari  124  agreements.  The 
requirements  of  part  124  of  this 
subchapter  nmst  be  complied  with  in 
the  situations  contemplated  in  that  part 
For  e.xample.  the  exemptions  of  this 
.sMjtion  may  not  be  used  for  the 
provision  of  defense  servicer  except 
pursuant  to  an  approved  manufjKluri.ng 
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license  agreement  or  techni  cal 
assistance  agreement. 

Dated:  May  13, 1994. 

Lynn  E.  Davis, 

Under  Secretary  of  State  for  In^rnationa] 
Security  Affairs. 

|FR  Doc.  94-13944  Filed  6-9-04;  8:45  ami 
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DEPARTMENT  OF  DEFENCE 

Office  of  the  Secretary 

32  CFR  Part  367 
[DoD  Directive  5136.1] 


Assistant  Secretary  of 
Health  Affairs 


Deft  nse 


agency:  Office  of  the  Secretary 
action:  Final  rule. 


of  the 
for 

principal 
Health 
nder 

and 
Section  903 


( le 


SUMMARY:  This  document  re|i'ises  the 
responsibilities,  hinctions, 
relationships,  and  authorities 
Assistant  Secretary  of  Defen  5e 
Health  Affairs  ASb(HA).  Tht 
revision,  the  assignment  of 
Affairs  functions  under  the 
Secretary  of  Defense  for  Personnel 
Readiness  is  consistent  with 
of  the  FY  1994  Defense  Authorization 
Act. 

EFFECTIVE  DATE:  May  27,  19S(4. 
FOR  FURTHER  INFORMATION  CQNTACT: 

G.  Meiners.  (703)  697-1142. 

SUPPLEMENTARY  INFORMATION : 

List  of  Subjects  in  32  CFR  F^rt  367 

Organization  and  function^ 
(Government  agencies). 

Accordingly,  32  CFR  part  $67  is 
revised  to  read  as  follows: 

PART  367— ASSISTANT  SEtfiETARY 
OF  DEFENSE  FOR  HEALTH  AFFAIRS 


for 
DoD. 


Purpose. 

Applicability. 

Responsibilities  and  functions. 

Relationships. 

Authorities. 


Sec. 

367.1 

367.2 

.367.3 

,367.4 

367.5 

Authority:  10  U.S.C  113  and  ^38. 

§367.1     Purpose. 

Pursuant  to  the  authority  viested  in  the 
Secretary  of  Defense  by  10  LJ  S.C.  113 
and  138,  this  part  updates  th  ( 
responsibilities,  functions 
relationships,  and  authorities  of  the 
ASD(HA),  as  prescribed  here  n. 

§367.2    Applicability. 

This  part  applies  to  the  Of  i 
Secretary  of  Defense  (OSD), 
Departments,  the  Chairman 
Chiefs  of  Staff,  the  Unified 


ce  of  the 

Military 
the  Joint 
Cimbatant 


tiel 
cfl 


Commands,  the  Office  of  the  Inspector 
General  of  the  Department  of  Defense, 
the  Defense  Agencies,  and  the  DoD 
Field  Activities  (hereafter  referred  to 
collectively  as  "the  DoD  Components"). 

§  367.3    Responsibilities  and  functions. 

The  Assistant  Secretary  of  Defense  for 
Health  Affairs,  as  the  principal  staff 
■    assistant  and  advisor  to  the  Under 
Secretary  of  Defense  for  Personnel  and 
Readiness  (USD(P&R))  and  the  Secretary 
and  Deputy  Secretary  of  Defense  for  all 
DoD  health  policies,  programs,  and 
activities,  shall  effectively  execute  the 
Department's  medical  mission,  which  is 
to  provide,  and  to  maintain  readiness  to 
provide,  medical  services  and  support 
to  members  of  the  Armed  Forces  during 
military  operations,  and  to  provide 
medical  services  and  support  to 
members  of  the  Armed  Forces,  their 
dependents,  and  others  entitled  to  DoD 
medical  care. 

(a)  In  carrying  out  these 
responsibilities,  the  ASD(HA)  shall 
exercise  authority,  direction,  and 
control  over  the  medical  personnel, 
facilities,  programs,  funding,  and  other 
resources  within  the  Department  of 
Defense,  including,  but  not  limited  to: 

(1)  Establishing  policies,  procedures, 
and  standards  that  shall  govern  DoD 
medical  programs. 

(2)  Serving  as  program  manager  for  all 
DoD  health  and  medical  resources. 
Preparing  and  submitting  in  the 
Department's  planning,  programming, 
and  budgeting  system  (PPBS)  a  unified 
medical  program  and  budget  to  provide 
resources  for  all  medical  activities 
within  the  Department  of  Defense. 
Consistent  with  applicable  law,  all 
funding  for  the  DoD  medical  program, 
including  operation  and  maintenance, 
procurement,  and  the  Civilian  Health 
and  Medical  Program  of  the  Uniformed 
Services,  but  excluding  funds  for  active 
and  reserve  medical  military  personnel, 
shall  be  accounted  for  in  a  single 
defense  medical  appropriations  account. 
Funds  for  medical  facility  military 
construction  shall  be  in  a  separate, 
single  appropriations  account. 

(3)  Presenting  and  justifying  the 
unified  medical  program  and  budget 
throughout  the  PPBS  process,  including 
representations  before  the  Congress. 

(4)  Co-chairing  with  the  Director, 
Defense  Research  and  Engineering,  the 
Armed  Services  Biomedical  Research 
Evaluation  and  Management  Committee, 
which  facilities  consideration  of  DoD 
biomedical  research. 

(5)  Performing  such  other  functions  as 
the  USD(P&R)  and  the  Secretary  of 
Defense  may  prescribe. 

(b)  The  ASD(HA)  may  not  direct  a 
change  in  the  structure  of  the  chain  q^ 


command  within  a  Military  Department 
with  respect  to  medical  personnel  and 
may  not  direct  a  change  in  the  structure 
of  the  chain  of  command  with  respect 
to  medical  personnel  assigned  to  that 
command. 

§367.4    Relationships. 

(a)  In  the  performance  of  assigned 
responsibilities  and  functions,  the 
ASD(HA)  shall  serve  under  the 
authority,  direction,  and  control  of  the 
USD(P&R)  and  shall: 

(1)  Report  directly  to  the  USD(P&R). 

(2)  Exercise  authority,  direction,  and 
control  over: 

(i)  The  Director,  Office  of  Civilian 
Health  and  Medical  Program  of  the 
Uniformed  Services. 

(ii)  The  Director,  Defense  Medical 
Programs  Activity. 

(iii)  The  Director,  Armed  Forces 
Institute  of  Pathology. 

(iv)  The  President,  Uniformed 
Services  University  of  the  Health 
Sciences  (USUHS),  pursuant  to  the 
authority  vested  in  the  Secretary  of 
Defense  by  10  U.S.C.  Chapter  104, 
except  that  the  authority  to  appoint  the 
President  of  the  USUHS  is  reserved  to 
the  Secretary  of  Defense. 

(v)  Such  other  subordinate  officials  as 
may  be  assigned. 

(3)  Consult,  as  appropriate,  with  the 
Comptroller  of  the  Department  of 
Defense  (C,  DoD)  and  the  Director, 
Program  Analysis  and  Evaluation,  to 
ensure  that  medical  planning, 
programming,  and  budgeting  activities 
are  integrated  with  the  DoD  PPBS.  The 
C,  DoD,  shall  allocate  and  reallocate  the 
funds  in  the  Defense  Health  Program 
account  and  the  medical  facility 
military  construction  account  among  the 
DoD  Components  in  accordance  with 
ASD(HA)  instructions,  as  coordinated 
with  the  USD(P&R),  and  applicable  law. 

(4)  Obtain  through  the  Chairman  of 
the  Joint  Chiefs  of  Staff,  submissions  of 
the  operational  and  other  needs  of  the 
Commanders  of  the  Unified  Combatant 
Commands,  and  obtain  submissions 
from  the  Secretaries  of  the  Military 
Departments  of  their  proposed  elements 
of  the  medical  unified  program  and 
budget,  and  integrate  those  submissions 
as  appropriate. 

(5)  Coordinate  and  exchange 
information  with  other  OSD  officials 
and  the  Heads  of  DoD  Components 
having  collateral  or  related  functions. 

(6)  Use  existing  facilities  and  services 
of  the  Department  of  Defense  and  other 
Federal  and  non-Federal  Agencies, 
whenever  practicable,  to  achieve 
maximum  efficiency  and  economy. 

(b)  Other  OSD  officials  and  the  Heads 
of  the  DoD  Components  shall  coordinate 
with  the  ASD(HA)  on  all  matters  related 
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to  the  responsibilities  and  functions  in 
§367.3. 

§  367.5    Authorities. 

The  ASD(HA)  is  hereby  delegated 
authority  to: 

(a)  Issue  DoD  Instructions.  DoD 
publications,  and  one-time  directive- 
type  memoranda,  consistent  with  DoD 
5025.1-M '.  that  implement  policy 
approved  by  the  Secretary  of  Defense  in 
assigned  fields  of  responsibility. 
Instructions  to  the  Military  Departments 
shall  be  issued  through  the  Secretaries 
of  those  Departments.  Instructions  to 
Unified  Combatant  Commands  shall  be 
communicated  through  the  Chairman  of 
the  Joint  Chiefs  of  Staff. 

fb)  Obtain  reports,  information, 
advice,  and  assistance,  consistent  with 
DoD  Directive  8910.1  ^  as  necessary  to 
carry  out  assigned  functions.  . 

(c)  Communicate  directly  with  the 
Heads  of  the  DoD  Components. 
Communications  to  the  Commanders  of 
the  Unified  Combatant  Commands  shall 
be  coordinated  through  the  Chairman  of 
the  Joint  Chiefs  of  Staff. 

(d)  Make  determinations  on  the 
uniform  implementation  of  laws  on 
separation  from  the  Military 
Departments  due  to  physical  disability 
as  prescribed  in  DoD  Directive 
1332.183. 

(e)  Develop,  issue,  and  maintain 
regulations,  with  the  coordination  of  the 
Military  Departments,  as  necessary  and 
appropriate  to  fulfill  the  Secretary  of 
Defense's  responsibilitv  to  administer 
10  use.  Chapter  55.  ' 

(0  Establish  arrangements  for  DoD 
participation  in  nondefense 
governmental  programs  for  which  the 
ASD(HA)  has  been  assigned  primary 
cognizance. 

(g)  Communicate  with  other 
Government  officials,  representatives  of 
the  legislative  branch,  members  of  the 
public,  and  representatives  of  foreign 
governments,  as  appropriate,  in  carrying 
out  assigned  functions. 

Dated:  June  6. 1994. 
L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 

Officer.  Department  of  Defense. 

|FR  Doc.  94-14085  Filed  6-9-94;  8:45  ami 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[IN31 -1-5934;  FRL-4888-21 

Approval  and  Promulgation  of 
Implementation  Plan;  Indiana 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Final  rule. 


'  Copies  may  be  obtained,  al  cost,  from  the 
National  Technical  Information  Servic-e.  5285  Port 
Roya!  Road.  Sprlngrield.  VA  22161 

-See  footnote  1  to  § 367.5(a). 

^See  footnote  1  to  §367  5(al 


SUMMARY:  The  United  States 
Environmental  Protection  Agency 
(USEPA)  is  approving  the  State 
Implementation  Plan  (SIP)  revision 
request  adopted  by  the  Indiana 
Pollution  Control  Board  on  July  21, 
1993,  and  formally  submitted  by  the 
state  of  Indiana  on  January  6,  1994.  for 
the  purpose  of  implementing  an 
emission  statement  program  for 
stationary  sources  within  the  ozone 
nonattainment  counties  of  Clark. 
Elkhart.  Floyd.  Lake.  Marion,  Porter,  St. 
Joseph,  and  Vanderburgh.  The 
implementation  plan  was  submitted  by 
the  state  to  satisfy  the  Federal 
requirements  for  an  emission  statement 
program  as  part  of  the  SIP  for  Indiana. 
EFFECTIVE  DATE:  This  final  rule  will  be 
effective  August  9,  1994  unless  notice  is 
received  by  July  11.  1994  that  someone 
wishes  to  submit  adverse  comments.  If 
the  effective  date  is  delayed,  timely 
notice  will  be  published  in  the  Federal 
Register. 

ADDFIESSES:  Comments  on  this  action 
should  be  addressed  to:  J.  Elmer  Bortzer, 
Chief,  Regulation  Development  Section. 
Regulation  Development  Branch  (AR- 
18J).  U.S.  Environmental  Protection 
Agency.  77  West  Jackson  Boulevard, 
Chicago.  Illinois  60604. 

Copies  of  the  requested  SIP  revision, 
technical  support  documents  and  public 
comments  received  are  available  at  the 
following  address:  U.S.  Environmental 
Protection  Agency.  Region  5.  Air  and 
Radiation  Division.  77  West  Jackson 
Boulevard  (AR-18J).  Chicago.  Illinois 
60604. 

FOR  FURTHER  INFORMATION  CONTACT: 
Hattie  Geisler,  Regulation  Development 
Section  {AR-18).  Regulation 
Development  Branch.  U.S. 
Environmental  Protection  Agency.  77 
West  Jackson  Boulevard.  Chicago. 
Illinois  60604.  (312)  886-3199.  Anyone 
wishing  to  come  to  Region  5  offices 
should  contact  Hattie  Geisler  first. 
Reference  File  IN31-1-5934. 

A  copy  of  this  revision  to  the  Indiana 
SIP  is  available  for  in.spection  at:  Office 
of  Air  and  Radiation  (OAR).  Docket  and 
Information  Center  (Air  Docket  6102). 
room  M1500,  U.S.  Environmental 


Protection  Agency.  401  M  Street.  SW.. 
Washington.  DC  20460.  (202)  260-7548 

SUPPLEMENTARY  INFORMATION: 

I.  Summary  of  State  Submittal 

On  July  21.  1993.  the  Indiana 
Pollution  Control  Board  adopted  and  on 
January  0.  1994.  the  Indiana  Department 
of  Environmental  Management  (IDEM) 
formally  submitted  to  the  USEPA  a 
request  to  approve  the  July  21,  1993. 
,    adopted  emission  statement  regulations, 
codified  as  326  lAC  2-6.  This 
submission  addresses  the  emission 
statement  requirements  which  are  found 
in  section  182(a)(3)(B)  of  the  Clean  Air 
Act  (Act),  as  amended  (1990 
Amendments). 

Section  182(a)(3)(B)  of  the  Act  states 
that,  within  2  years  after  the  enactment 
of  the  Act,  states  with  ozone 
nonattainment  areas  (classified  as 
marginal  or  worse)  must  submit 
revisions  to  their  SIPs  to  require  the 
owners  or  operators  of  stationary 
sources  of  Volatile  Organic  Com'poimds 
(VOC)  or  Oxides  of  Nitrogen  (NOx)  to 
provide  the  states  with  statements,  in  a 
form  acceptable  to  the  USEPA,  showing 
actual  emissions  of  NOx  and/or  VOC 
from  the  sources.  The  first  emission 
statements  must  be  submitted  within  3 
years  of  the  enactment  of  the  Act. 
Subsequent  statements  are  to  be 
submitted  annually  thereafter.  These 
statements  must  contain  certifications  of 
accuracy 

Section  182(a)(3)(B)(ii)  of  the  Act 
specifies  that  the  states  mav  waive  the 
requirements  for  emission  statements 
for  any  class  or  category  of  sources 
which  emit  less  than  2.5  tons  per  year  if 
the  states,  through  the  submission  of 
base  year  emission  inventories  or 
periodic  emission  inventories  (required 
to  be  submitted  to  the  USEPA  every 
three  years),  provide  for  the  rt-porting  of 
the  emissions  from  the  exempted  source 
classes  or  categories  and  emissions  are 
determined  using  emission  factors 
acceptable  to  the  USEPA. 

II.  Analysis  of  State  Submittal 

The  criteria  used  to  review  the 
submitted  SIP  revisions  are  fotind  in 
USEPA's  draft  Guidance  on  the 
Implementation  of  an  Emission 
Statement  Program,  (July  1992).  It 
should  be  noted  that  this  guideline  has 
not  been  finalized,  but  does  provide 
current  USEPA  guidance  on  the 
contents  of  emission  statements  and  on 
the  states*  use  of  emission  statements. 
For  this  reason,  the  July  1992  draft 
guidance  has  been  used  for  the  technical 
review  of  this  submission.  It  should  be 
noted  that  the  USEPA  intends  to 
incorporate  the  guidelines  contained  in 
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the  July  1992  guidance  in  to  the  Code  of 
Federal  Regulations  in  thi !  near  future. 
The  July  1992  guidance  describes  the 
following  requirements  fc  r  emission 
statement  SIP  revisions: 

1 .  Regardless  of  what  n  inimum 
emission  reporting  level  i  >  established, 
if  either  VOC  or  NOx  is  einitted  at  or 
above  the  established  mir  imum 
reporting  level,  the  emiss  ons  of  both 
VOC  and  NOx  should  be  i  eported; 

2.  The  emission  statemc  nts  should,  at 
minimum,  include  the  fol  owing  data: 

a.  Certification  of  data  a  [:curacy;  to  be 
made  by  an  officer  of  the  i  eporting 
company  who  will  take  le  jal 
responsibility  for  the  accu  racy  of  the 
reported  data; 

b.  Source  identification  information; 

c.  Operating  schedules; 

d.  Emissions  information,  including 
both  annual  and  typical  o;  :one  season 
daily  emissions; 

e.  Control  equipment  in  ormation; 
and 

f.  Process  data. 

3.  States  must  incorporate  the 
omission  statement  data  ii  to  an  annua! 
point  source  emissions  su  )mittal  to  the 
USEPA.  This  annual  emis  ;ions 
submittal  is  first  due  to  th !  USEPA  by . 
July  1,  1993; 

4.  In  addition  to  the  sub  niftal  of 
emission  statements  and  t  le  annual 
point  source  emissions  re{  ort,  the 
USEPA  is  also  requesting  I  hat  states 
submit  an  Emissions  State  Tient  Status 
Report  (ESSR)  beginning  hv  July  1, 
1993.  The  ESSR  is  to  be  su  smitted 
quarterly  each  year  until  a  1  applicable 
sources  have  submitted  en  ission 
statements.  The  ESSR  should 
individually  list  the  source  facilities 
that  are  delinquent  in  subi  litting 
emission  statements.  The  ttSSR  should 
also  include  the  total  annual  and  typical 
ozone  season  day  emissior  s  from  all 
source  facilities  submitting  emission 
statements  prior  to  the  ESi  R  submittal; 

5.  States  are  required  to  ise  the  data 
collected  through  the  emission 
statement  program  to  annually  update 
the  facility-specific  data  contained  in 
the  Acrometric  Informatioi  i  Retrieval 
System  (AIRS)  by  July  1st  (if  each  year; 
and 

6.  States  must  commit  to  retain 
emission  statement  data  an  d  submittals 
for  a  period  of  at  lea.st  thre<  years. 

Indiana's  submittal  conti  ins  the 
adopted  regulations  that  w  11  apply  to 
source  facilities  and  that  s]  ecify  what 
data  arc  to  be  submitted.  T  le  remainder 
of  this  technical  review  wi  1  be 
dedicated  to  reviewing  the  contents  and 
t»x:hnical  merits  of  the  stat<  's  adopted 
regulations  and  the  accomj  anying  state 
commitments. 


As  noted  above,  the  emission 
statement  regulations  are  codified  as 
326  lAC  2-6.  The  provisions  of  the 
regulations  are  outlined  as  follows: 

Applicability 

The  emission  statement  regulations 
are  applicable  to  all  sources  of  VOC  or 
NOx  with  the  potential  to  emit  10  tons 
per  year  or  more  of  VOC  or  NOx  in  the 
Counties  of:  Clark,  Elkhart,  Floyd,  Lake. 
Marion,  Porter,  St.  Joseph,  and 
Vanderburgh.  The  regulations  are  also 
applicable  to  sources  of  Carbon 
Monoxide  (CO),  VOC,  NOx.  Particulate 
Matter  (PM),  and  Sulfur  Dioxide  (SO;) 
which  have  the  potential  to  emit  100 
tons  per  year  or  more  and  to  sources  of 
Lead  (Pb)  which  have  the  potential  to 
emit  5  tons  per  year  or  more  in  the  State 
of  Indiana.  If  the  emissions  from  a 
facility  surpass  the  emission  cutoff  for 
any  of  these  pollutants,  the  emissions  of 
all  the  named  pollutants  must  be 
addressed  in  the  submitted  emission 
statement. 

Definitions 

The  definitions  in  326  lAC  2-6 
applicable  to  the  emission  statement 
regulations  and  of  greatest  relevance  to 
the  emission  statement  regulations  are 
summarized  here. 

Actual  emissions  means  the  actual 
rate  of  emissions  of  a  pollutant  from  an 
emissions  unit  for  the  calendar  year  or 
seasonal  period. 

Annual  process  rate  means  the  actual 
or  estimated  annual  fuel,  process,  or 
solid  waste  operating  rate  in  an 
emission  statement  operating  year. 

Certifying  individual  means  the 
individual  responsible  for  the 
completion  and  certification  of  the 
emission  statement,  such  as  an  officer  of 
the  company  or  an  employee,  who  will 
take  legal  responsibility  for  the  accuracy 
of  the  emission  statement. 

Control  efficiency  means  the  actual 
emission  control  efficiency  achieved  by 
the  applicable  emission  control 
device(s)  during  the  emission  statement 
operating  year.  The  control  efficiency 
must  reflect  control  equipment 
downtime,  operation  with  diminished 
effectiveness,  and  any  other 
malfunctions  that  occurred  while  the 
emission  source(s)  were  in  operation.  If 
the  actual  control  efficiency  during  the 
emission  statement  operating  year  is 
unknown  or  cannot  reasonably  be 
predicted  from  available  data,  then  the 
efficiency  designed  by  the  manufacturer 
may  be  used.  When  the  actual  control 
efficiency  is  unknown,  it  should  be 
clearly  indicated  that  the  design 
efficiency,  and  not  the  actual  efficiency, 
is  being  reported. 


Control  equipment  identification  code 
means  the  AIRS  or  AIRS  Facility 
Subsystem  (AFS)  code  which  defines 
the  equipment  used  to  reduce  by 
destruction  or  removal  the  amount  of  air 
pollutant  in  an  air  stream  prior  to 
discharge  to  the  ambient  air. 

Downtime  means  the  period  of  time 
when  the  control  device  is  not 
operational  during  the  corresponding 
period  of  the  process. 

Emission  factor  means  an  estimate  of 
the  rate  at  which  a  pollutant  is  released 
to  the  atmosphere  as  the  result  of  some 
activity,  divided  by  the  rate  of  that 
activity,  such  as  production  rate  or 
throughput. 

Emission  statement  operating  year 
means  the  12  consecutive  month  time 
period  starting  December  1  and  ending 
November  30  for  those  sources  located 
in  Clark,  Elkhart,  Floyd,  Lake,  Marion, 
Porter,  St.  Joseph,  or  Vanderburgh 
Counties  with  the  potential  to  emit  VOC 
or  NOx  into  the  ambient  air  at  levels 
equal  to  or  greater  than  10  tons  per  year, 
or  the  12  consecutive  month  time  period 
starting  January  1  and  ending  December 
31  for  all  other  sources  to  which  the 
emission  statement  regulations  apply 
(see  the  discussion  of  applicability 
above). 

Estimated  emissions  method  code 
means  a  one  position  (one  character) 
AIRS  or  AFS  code  which  identifies  the 
estimation  technique  used  in  the 
calculation  of  estimated  emissions. 

Fugitive  emission  means  releases  to 
the  air  that  are  not  emitted  through 
stacks,  vents,  ducts,  pipes,  or  any  other 
confined  air  stream.  Fugitive  emissions 
include  equipment  leaks,  evaporative 
losses  from  surface  impoundments,  and 
releases  from  building  ventilation 
systems. 

Peak  ozone  season  means  the 
contiguous  three-month  period  of  the 
year  from  June  through  August. 

Percentage  annual  throughput  means: 

1.  The  weighted  percent  of  yearly 
activity  for  those  sources  located  in 
Clark,  Elkhart,  Floyd,  Lake,  Marion, 
Porter,  St.  Joseph,  or  Vanderburgh 
Counties  with  the  potential  to  emit  VOC 
or  NOx  into  the  ambient  air  at  levels 
equal  to  or  greater  than  10  tons  per  year 
and  for  the  following  periods: 

a.  December  through  February; 

b.  March  through  May; 

c.  June  through  August;  and 

d.  September  through  November. 

2.  The  weighted  percent  of  yearly 
activity  for  all  other  sources  to  which 
the  emission  statement  regulations 
apply  for  the  following  periods: 

a.  January  through  March; 

b.  April  through  June; 

c.  July  through  September;  and 

d.  October  through  December. 
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Plant  means  the  total  facilities 
available  for  production  or  service. 

Point  means  a  physical  emission 
point  or  process,  such  as  a  distinct 
building  or  a  portion  of  a  building, 
within  a  plant  that  resuhs  in  pollutant 
emissions. 

Process  rate  means  a  quantity  per  unit 
of  time  of  any  raw  material  or  process 
intermediate  consumed,  or  product 
generated  through  the  use  of  any 
equipment,  source  operation,  or  prot:ess. 
For  a  stationary  internal  combustion 
unit  or  any  other  fuel  burning 
equipment,  this  term  means  the  quantity 
of  fuel  burned  per  unit  time. 

Stiiment  means  components  of  an 
emissions  point  or  process,  at  the  level 
that  emissions  are  calculated. 

S!Ccode  means  the  standard 
industrial  classification  code. 

Stack  means  a  (smokej  stack  or  vent 
within  a  plant  where  emissions  are 
intrrxiucod  into  the  atmcisphere. 

Stationary  source  means  any  building, 
structure,  facility,  or  installation  which 
emits,  or  may  emit,  any  air  pollutant 
subject  to  regulation  under  Indiana 
Code  13-1-1  (IC  13-1-1). 

Typical  ozone  season  day  means  a 
day  typical  of  that  period  of  the  year 
during  the  peak  ozone  season. 

Compliance  Scbedult- 

The  owner  or  operator  of  any  source 
facility  located  in  Clark.  Elkhart.  Floyd. 
Lake,  Marion,  Porter.  St.  Jcrseph.  or 
Vanderburgh  Counties  with  the 
potential  to  emit  VOC  or  NO.x  into  the 
ambient  air  at  levels  equal  to  or  greater 
than  10  tons  per  year  nuist  annually 
submit  an  emission  statement  to  the 
Connnissioner  (of  IDEM)  by  April  15. 
The  owners  or  operators  of  other 
sources  to  which  the  emission  statement 
regulations  apply  must  annualtv  submit 
an  emission  statement  to  the 
Connnissioner  by  |uly  1.  The  submittals 
must  cover  the  time  periods  covered 
under  the  definition  of  "emission 
statement  operating  year." 

Requirements 

The  emission  statement  submitted  bv 
each  applicable  facility  must  contain  th(! 
following  information: 

1.  Certification  that  the  information 
contained  in  the  emission  statement  is 
accurate  to  the  best  knowledge  of  the 
individual  certifying  the  emission 
statement.  The  certification  must 
include  the  full  name,  title,  signature, 
date  of  signature,  and  telephone?  number 
of  the  certifying  individual.  The 
certifying  individual  shall  be  emploved 
by  the  company  and  shall  take  legal 
responsibility  for  the  accuracy  of  the 
emission  statement: 


2.  Source  identification  information 
including;  (a)  The  full  name,  physical 
location,  and  mailing  address  of  the 
facility;  (b)  source  latitude  and 
longitude:  and  (c)  SIC  code(s); 

3.  Operating  data,  to  include  llie 
following: 

a.  Hercenl  annual  throughput  by 
quarter: 

i.  For  those  sources  of  VOC  or  N0\ 
with  the  potential  to  emit  equal  to  or 
more  than  10  tons  per  year  of  VOC  or 
NOx  in  the  Counties  of;  Clark:  Elkliart. 
Floyd:  Lake;  Marion;  Porter:  St.  Joseph; 
and  Vanderburgh,  the  quarters  are 
defined  as  follows; 

(AA)  December  through  Februar\  : 

(BFJ)  March  through  May; 

(CC)  June  through  August. 

(DO)  September  through  Novemijer: 

ii.  For  all  other  sources  subject  to  the 
emission  statement  rule,  the  quarters  are 
defined  as  follows; 

(A.\)  January  through  Mart;h; 

(BB)  Anril  through  June; 

(CC)  July  through  September; 

(DD)  October  through  December; 

b.  For  those  sources  of  VOC  or  NOy 
with  the  potential  to  emit  equal  to  or 
great(>r  than  10  tons  per  vear  of  VOC  or 
NOx  in  the  Counties  of;  Clark;  Elkhart: 
Floyd:  Lake;  Marion;  Porter;  St.  Joseph; 
and  Vanderburgh,  the  days  per  week  on 
both  the  normal  operating  schedule  and 
on  a  typical  ozone  season  week,  if 
different  from  the  normal  operating 
schedule.  The  peak  ozone  season  for 
Indiana  is  June  through  August; 

c.  For  all  other  sources  (other  than 
those  in  (b)  above)  subject  to  the 

.emission  statement  rule,  the  days  per 
week  of  the  normal  operating  schedule; 

d.  Hours  per  day  during  the  normal 
operatmg  schedule; 

e.  Hours  per  year  during  the  normal 
operating  schedule: 

f  For  tnose  sources  of  VOC  or  NOx 
with  the  potential  to  emit  equal  to  or 
greater  than  10  tons  per  year  of  VOC  or 
NO.v  in  the  Counties  of:  Clark:  Elkhart, 
Floyd,  Lake;  Marion;  Porter:  Si.  Joseph; 
and  Vanderburgh,  the  weeks  of 
optTation  during  the  peak  ozone  season; 

g.  Anniiiil  tuei  or  process  weighl  and 
units  used; 

4.  Kmissujus  information  including 

a.  For  those  sources  of  VOC  or  NOy 
with  the  potentfal  to  emit  e([ual  to  or 
greater  than  10  tons  per  year  of  VOC  or 
NOx  in  the  Counties  of;  Clark;  Elkhart. 
Floyd;  Lake:  Marion:  Porter:  St.  Joseph: 
and  Vanded)urgh.  the  estimated  actual 
VOC  and  NOx  emissions  at  the  segmenl 
level,  in  tons  per  year  for  an  annual 
emi.ssion  rate  and  pounds  per  day  for  a 
typical  ozone  season  dav.  Actual 
emission  estimates  must  inchidt;  upsets, 
downtime,  and  fugitive  emissions: 

b.  For  all  other  sources  (othiT  than 
thosi!  i^i  (a)  above)  subject  to  the 


emission  statement  rule,  the  estimated 
actual  VOC.  NOx.  CO.  502.  Pb,  or  PM 
emissions  at  the  segment  level,  in  tons 
per  year  for  an  annual  emission  rate. 
Actual  emission  estimates  must  include 
upsets,  downtime,  and  fugitive 
emissions; 

c.  AIRS  facility  subsystem  esnimated 
emissions  method  code; 

d.  Calendar  year  for  the  emissions; 
e  Emission  factor  if  used.  If  the 

emissions  weie  calculated  using  an 
emission  factor,  the  emission  factor 
must; 

i.  Be  one  established  in  AP-42. 
"Compilation  of  Air  Pollutant  Emission 
Fiictors".  Volume  1.  Fourth  Edition. 
September  1985;  or 

it.  in  the  alternative,  the  source  may 
substitute  site  specific  values  for  those 
listed  in  AP-42  if  these  site  specific 
values  are  accepted  bv  the  IDEM  and  the 
USEPA; 

f  Source  Classification  Code  number; 

&.  Control  equipment  information 
including;  (a)  Current  primary  and 
secondary  AFS  control  equipment 
identification  codes:  and  (b)  current 
control  equipment  efficiencies  reflecting 
the  total  control  efficiencies  from  all 
control  equipment  and  including  the 
effects  of  downtime  and  maintenance 
degradation.  If  the  control  efficiency  is 
unavailable,  the  design  control 
efficiency  or  the  control  efficiency  lim.it 
imposed  by  a  permit  must  be  specified; 

6.  Process  rate  data  (in  units 
prescribed  in  the  AIRS  facility 
subsystem  source  dassificaticm  code 
table)  including; 

a.  Annual  process  rates;  and 

b.  For  those  sources  of  VOC  or  NOy 
with  the  potential  to  emit  equal  to  or 
greater  than  1 0  tons  per  year  of  VOC  or 
NOx  in  the  Counties  of;  Clark;  Elkhart; 
Floyd;  Lake:  Marion;  Porter;  St.  Jo.seph; 
and  Vanderburgh,  peak  ozone  season 
daily  proctjss  rates. 

In  addition  to  the  requireinents  of  thi- 
emission  statement  nigulations,  Iho 
emission  statement  SiP  revision 
submittal  al.so  contains  IDF^M 
cfjnunitmenls  to  the  folkiwiii.; 

1.  IDEM  will  update  the  AlKS  facility 
subsystem  using  the  annual  t-tnissions 
report  data.  The  data  required  bv  the 
Act  will  be  filtered  into  AlKS  by  Julv  1st 
each  year.  The  data  required  bv  40  CFR 
part  51  will  be  updated  into  AIRS  by 
September  1  of  each  year. 

2   [DEM  will  retain  the  annual 
emi.ssion  reports  on  file  for  at  least  3 
years. 

3.  IDEM  will  develop  and  submit  to 
the  I'SEPA  a  status  report  that  outlines 
the  degnre  of  compliance  with  the 
eniis.sif)n  statement  program.  IDEM  will 
report  quarterly  to  the  I'SEP.X,  the  tot;d 
nurnbor  of  sources  affected  bv  the 


29956  Federal  Register  /  Vol.  59,  No.  Ill  /  Friday.  June  10,  1994  /  Rules  and  Regulations 


iccl 


emission  statement  regulations 
number  of  sources  that  ha 
with  the  emission  stateme  it 
and  the  number  of  sources 
not.  The  status  report  will 
the  total  annual  and  typi 
season  day  emissions  from 
VOC  and  NOx  sources  loc.  ted 
Elkhart,  Floyd,  Lake,  Marian 
Joseph,  and  Vanderburgh 
corrected  and  non-correc 
effectiveness.  Sources  that 
delinquent  in  submitting  t 
statements  will  be  indivi 
they  emit  500  tons  per  yeai 
VOC  or  2,500  tons  per  yeai 
NOx-  The  quarterly  status 
be  submitted  July  1,  October 
1,  and  April  1  of  each  year 

III.  Final  Action 
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IDEMs  adopted  annual 
njporting  regulations  su 
January  6.  1994,  are  accept 
section  182(a)(3)(B}  of  the  .' 
I'SEPA's  draft  guidelines. 

Because  USEPA  conside 
action  noncontroversial  an 
are  approving  it  today  wi 
proposal.  The  action  will 
effective  on  August  9,  1994 
we  receive  notice  by  July  1 
someone  wishes  to  submit 
comments,  then  II.SEPA  wi 
A  document  that  withdraw 
and  (2)  a  document  that  bej 
action  by  proposing  the  act 
establishing  a  comment 

Nothing  in  this  action "sh 
construed  as  permitting,  al 
establishing  a  precedent  foi 
roquest  for  revision  to  any 
shall  consider  each  reque,st 
to  the  SIP  in  light  of  .specif! 
economic,  and  environmen 
and  in  relation  to  relevant « 
regulatory  requirements. 

This  has  been  classified 
action  by  the  Regional  Adm  i 
under  procedures  publishec 
Federal  Register  on  Januarv 
l'.4FR  2214-2225).  as  revi 
(Jctobor  4.  1993,  memoran 
Michael  H.  Shapiro,  Acting 
Administrator  for  Air  and 
fiitun;  document  will  infor 
public  of  these  tables.  On  J 
TJ89.  the  Office  of  Managiu 
Budget  (OMB)  waived  Tabli 
3  SIP  revisions  (54  FR  2222 
requirements  of  section  3  of 
Order  12291  for  2  years.  Th 
submitted  a  request  for  a 
v.aiver  for  Table  2  and  Tubl 
revisions.  The  O.MB  has  ; 
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request  continues  in  cffet:t  ii 
Executive  Onlor  12806  whir 
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superseded  Executive  Order  12291  on 
.September  30,  1993. 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  et  seq.,  USEPA  must' 
prepare  a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  propo.sed  or 
final  rule  on  small  entities.  (5  U.S.C.  603 
and  604.)  Alternatively.  USEPA  may 
certify  that  the  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
include  small  businesses,  small  not-for- 
profit  enterprises,  and  government 
entities  with  jurisdiction  over 
populations  of  less  than  50,000. 

SIP  approvals  under  section  1 10  and 
subchapter  I,  part  D  of  the  Act  do  not 
create  any  new  requirements,  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Federal  SIP  approval  does 
not  impose  any  new  requirements,  I 
certify  that  it  does  not  have  a  significant 
i.npact  on  any  small  entities  affected. 
Moreover,  due  to  the  nature  of  the 
Federal-State  relationship  under  the 
Act,  preparation  of  a  regulatory 
flexibility  analysis  would  constitute 
Federal  inquiry  into  the  economic 
reasonableness  of  State  action.  The  Act 
forbids  the  USEPA  to  base  its  actions 
concerning  SIPs  on  such  groun«is. 
Union  Electric  Co.  v.  USEPA  427  U.S. 
246,  256-66  (S.Ct.  1976);  42  U.S.C. 
7410(a)  (2). 

Under  section  307(b)(1)  of  the  Act, 
petitions  for  judicial  review  of  this 
ai.tion  must  be  filed  in  the  United  Slates 
('ourt  of  Appeals  for  the  appropriate 
circuit  by  August  9,  1994.  Filing  a 
petition  for  reconsideration  by  the 
Administrator  of  this  final  rule  does  not 
affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  po.stpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
b(!  challenged  later  in  proceedings  to 
eufon:e  its  retiuiremeiils.  (.See  section 
307(b)(2)) 

List  of  Subjects  in  40  CFK  Part  52 

Environmental  protection,  Air 
j)ollufion  control.  Incorporation  by 
reference,  Intergovernmental  relations. 
Carbon  mono.xide.  Volatile  organic 
compounds.  Particulate  matter,  Sulfur 
dioxide. 

n-^'.^'il.  April  2»i.  1994. 
Rutiert  .Springer, 
Al  tin^  Ih'gional  Administrator. 

For  the  reasons  staled  in  the; 
jireamble,  chapter  I,  title  1  of  the  Co<ie 
of  Federal  Regulations  is.iiiiended  as 
it  >l  lows: 


PART  52— [AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7671q. 

Subpart  P— Indiana 

2.  Section  52.770  is  amended  by 
adding  paragraph  (c)(91)  to  rend  its 
follows: 

§  52. 770    Iden  tit ication  of  plan. 

***** 

U.)  *  •  * 

(91)  On  January  6,  1994,  the  Stale  of 
Indiana  submitted  a  requested  revision 
to  the  Indiana  .State  Implementation 
Plan  (.SIP)  intended  to  satisfy  the 
requirements  of  section  182(a)(3)(B)  of 
the  Clean  Air  Act  as  amended  in  1990 
Included  were  State  rules  establishing 
procedures  for  the  annual  reporting  of 
emissions  of  volatile  organic  material 
(VOM)  and  oxides  of  nitrogen  (NOx)  as 
well  as  other  regulated  air  pollutants  by 
stationary  sources  in  ozone 
nonattainment  areas. 

(i)  Incorporation  by  reference. 

(A)  Title  326  of  the  Indiana 
Administrative  Code  (3261AC)  2-<> 
which  was  adopted  by  the  Indiana  .-Nir 
Pollution  Control  Board,  effective 
December  13,  1993. 

|KR  Doc.  94-14078  Filed  6-9-94:  8:4^  i.T:,| 
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40  CFR  Part  52 
(DE10-1-6433;  FRL-4893-1] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans;  State  ol 
Delaware;  Stage  II  Vapor  Recovery 
Regulations  for  Gasoline  Dispensing 
Facilities 

AGENCY:  Environmental  PfoIw  tiou 
Agency  (EPA). 
ACTION:  Final  rule. 


SUMMARY:  EPA  is  approving  a  Slate 
Implementation  Plan  (SIP)  revision 
submitted  by  the  State  of  Delaware.  This 
revision  establishes  and  requires  .Stage  II 
Vapor  Recovery  Reg\ilations  for 
Ca.soline  Dispensing  Facilities 
throughout  the  .Slate  of  Delaware.  The 
intended  effect  of  this  action  is  to 
approve  these  regulations  to  satisfy  the 
n^quinMnents  of  the  Clean  Air  Act  (the 
Act). 

EFFECTIVE  DATE:  This  final  rule  will 
l)e( ome  eff<n:tive  on  July  11.  1994. 
ADDRESSES:  Copies  of  the  d(x:umenls 
relevant  to  this  action  are  available  for 
public  inspection  during  normal 
business  hours  at  the  Air,  Radiation, 
and  Toxics  Division,  U.S. 
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Knvironmental  Protection  Agency. 
Region  III.  841  Chestnut  Building. 
Philadelphia,  Pennsylvania  19107;  the 
Air  and  Radiation  Docket  and 
hiformation  Center.  U.S.  Environnienta 
Protection  Agency.  401  M  Streiit.  S\V.. 
Washington,  DC  20460;  and  Delawar*- 
Department  of  Natural  Resources  & 
Environmental  Control.  89  Kings 
Highway.  P.O.  Bo.x  1401.  Dover. 
Delaware  19903. 

FOR  FURTHER  INFORMATION  CONTACT: 
Catherine  L.  Magliof:chetti.  (21.S)  597- 
6863. 

SUPPLEMENTARY  INFORMATION:  On 
Fehruary  11.  1994  (59  FR  C608).  EPA 
published  a  notice  of  proposed 
rulemaking  (NPR)  for  the  State  of 
Delav\are.  The  NPR  pruposeti  approval 
of  the  addition  of  section  36  and 
appendix  ]  to  Regulation  No.  24.  Stage 
II  Vapor  Recovery  Regulations,  into 
Delaware's  ozone  SIP.  Delaware 
fonnally  submitted  se<:tion  36  and 
appendix  J  of  Regulation  No.  24  to  EPA 
as  a  SIP  revision  on  January  11.  1993. 
to  comply  with  the  Stage  II  vapor 
recovery  requirements  of  section 
182(b)(3)  of  the  Act. 

This  rulemaking  action  is  approving 
the  addition  of  section  36  and  appendix 
I  into  the  Delaware  ozone  SIP.  Section 
36  and  appendix  J  requires  Stage  II 
vapor  recovery  at  gasoline  dispensing 
facilities  which  dispense  10.000  gallons 
per  month  (gpm)  or  more.  Further 
discussion  of  the  applicability  of  this 
rt;gulation,  as  well  as  the  compliance 
schedule  for  Delaware's  three  counties 
are  outlined  in  the  NPR. 

Other  specific  requirements  of  the 
Stage  II  Vapor  Recover)'  Regulations  for 
Gasoline  Dispensing  Facilities  and  the 
rationale  for  EPA's  proposed  action  are 
explained  in  the  NPR  and  will  not  be 
restated  here.  No  public  conmients  were 
received  on  the  NPR. 

Final  Action 

EPA  is  approving  the  Sli'  revision  to 
add  Section  36-Stage  II  Vapor  Recovery 
and  Appendix  J,  Procedures  for 
Implementation  of  Regulations  Coien'n<,' 
Stage  U  Vapor  Recovery  Systems  for 
Gasoline  Dispensing  Facilities  to 
Regulation  No.  24.  '-Control  of  Volatile 
Organic  Compound  Emissions" 
submitted  by  the  State  of  Delaware  on 
lanuary  11,  1993. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
rt^quest  for  revision  to  any  state 
implementation  plan.  Each  request  for 
revision  to  the  state  implementation 
plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic, 
and  environmental  factors  and  in 


relation  to  relevant  statutory  and 
regulatory  requirements. 

This  action  had  been  classified  as  a 
Table  2  action  for  signature  by  the 
I      Regional  Administrator  under  the 
procedures  published  in  the  Federal 
Register  on  January  19,  1989  (54  FR 
2214-2225).  However,  in  an  October  4. 
1993  memo,  the  Acting  Assistant 
Administrator  for  Air  and  Radiation. 
Michael  H.  Shapiro,  revised  these  SIP 
tabltis  so  that  Table  2  final  actions  on 
which  no  adverse  comments  were 
received  on  the  proposed  rule  ma\  br 
delegated  to  Table  3  actions.  No 
comments  were  received  concerning 
this  action,  therefore,  under  the  nevv 
guidelines  this  final  action  may  b<! 
classified  as  a  Table  3  action.  On 
lanuary  6.  1989.  the  Office  of 
Management  and  Budget  (OMB)  waived 
Table  2  and  Table  3  SIP  revisions  from 
the  requirements  of  section  3  of 
Executive  Order  12291  for  a  period  of 
two  years.  The  EPA  has  submitted  a 
request  for  a  permanent  waiver  for  Table 
2  and  3  SIP  revisions.  The  OMB  has 
agreed  to  continue  the  waiver  until  such 
time  as  it  rules  on  EPA's  request.  This 
request  is  still  applicable  under 
Executive  Order  12866,  which 
superseded  Executive  Order  12291  on 
September  30.  1993. 

Under  section  307(b)(1)  of  the  Clean 
Air  Act.  petitions  for  judicial  review  of 
this  approval  of  Stage  II  Vapf)r  Recovery 
Regulations  for  Gasoline  Dispensing 
Facilities  in  the  State  of  Delaware  must 
be  filed  in  the  United  States  Court  of 
Appeals  for  the  appropriate  circuit  bv 
August  9.  1994.  Filing  a  petition  for  " 
reconsideration  by  the  Administrator  of 
this  final  rule  does  not  affect  the  finality 
of  this  rule  for  the  purposes  of  judicial ' 
review  nor  does  it  extend  the  time 
within  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  set:tion 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Hydrocarbons. 
Incorporation  by  reference. 
Intergovernmental  relations.  Ozone. 
Reporting  and  recordkeeping 
requirements. 

Uatfcl:  .May  25.  1994. 
Stanley  L.  Laskowski, 

Actinfi  Ri'gional  Administrator.  Hc^iion  111 
40  CFR  part  52  is  amendetl  as  follows: 


Authority:  42  U.S  C  7401-707 1(| 

Subpart  I— Delaware 

2.  Section  52.420  is  amended  b> 
adding  paragraph  (c)(50)  to  rj>atl  a;, 
follows; 

§  52.420    Identification  of  plan 
•         •         •         •         . 

(c)*    •    • 

(50)  Revisions  to  the  Dtilaware  State 
Implementation  Plan  submitted  tin 
January  11.  1993  by  the  Dt'laware 
Department  of  Natural  Resourc<-s  & 
Environmental  Control: 

(i)  Incorporation  by  ruferenct;. 

(A)  Letter  of  January  11.  1993  from  th»: 
Delaware  Department  of  Natural 
Resources  &  Environmental  Control 
submitting  and  requesting  approval  of 
Stage  11  Vapor  Recovery  Regulations  h.r 
Gasoline  Dispensing  Facilities 

(B)  Addition  of  Section  3(i-Stage  (I 
Vapor  Recovery  and  Ap()endix  J- 
Procedures  for  Implementation  of 
Regulations  Covering  Stage  II  Vapor 
Recovery  Systems  for  Casolinr 
Dispensing  Facilities  to  Regulaium  \.. 
24.  "Control  of  Volatile  Organic 
Compound  Emissions."  Section  J(»  an»t 
.Appendix  J  have  an  effective  dale  of 
lanuarv-  11.  1993. 

(ii)  Additional  inat»;:ials. 

(A)  Delaware  Secretary's  Order  Ni. 
93-00078.  issued  January  11.  1993. 
adopting  Stage  II  Vapor  Recovery 
Regulations  in  the  State. 

(B)  Remainder  of  the  January  1 1.  t9M  i 
State  submittal  pertaining  to  Set  tion  3fi 
anti  Appendix  J  of  Regulation  No  24. 
Stage  II  Vapor  Recovery  at  Gasoline 
Dispensing  Facilities. 

IFR  Ikx    Q4-14()fi8  rileil  (MMU:  H  4r.  .icil 
BILLING  CODE  6S60-60-f 


40  CFR  Part  52 

[MD-21 -1-6265;  FRL-4888-3] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans;  State  of 
Maryland-Oxygenated  Gasoline 
Program 

AGENCY:  finvirtnuiuwital  Protef:titMi 
Agent:y(EPA). 

ACTION:  Final  rule 


PART  52— [AMENDED] 

1.  The  authority  citation  for  part  52 
cf)ntinues  to  read  as  folltms: 


SUMMARY:  EPA  is  approving  a  Slate 
Implementation  Plan  (SIP)  revision         * 
submitted  by  the  Statt?  of  Maryland 
This  revision  establishes  antI  requin-s 
the  implementation  tif  an  Oxygenated 
Gasoline  PrtJgram  in  thre(M:f)ntrol  areas 
as  follows:  tht;  Northeast  Oxvgenateti 
GastilineC'tintrol  Area — ctmiprised  of 
Cetil  County  which  is  part  of  the 
Philadelphia  Ctmsolidatetl  Melrnpoliiun 
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Statistical  Area  (CMSA); 
Oxygenate  Gasoline  Contri)l 
comprised  of  Baltimore 
counties  of  Anne  Arundel 
Carroll,  Harford.  Howard. 
Anne's,  all  of  which  are 
Baltimore  Metropolitan  St 
(MSA);  and  the  Wasbingt 
Gasoline  Control  Area 
the  counties  of  Calvert, 
Frederick,  Montgomery. 
George's,  which  comprise 
portion  of  the  Washington 
The  intended  effect  of  this 
approve  these  regulations 
requirements  of  the  Clean 
amended  by  the  Clean  Air 
Amendments  of  1990  (the 
action  is  being  taken  undei 
of  the  Clean  Air  Act. 
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EFFECTIVE  DATE:  This  final 

become  effective  on  July  1 

ADDRESSES:  Copies  of  the  documents 

relevant  to  this  action  are  a  mailable  for 

public  inspection  during  n  )rmal 

business  hours  at  the  Air,  F  adiation, 

and  Toxics  Division,  U.S. 

Environmental  Protection  i  Lgency, 

Region  III,  841  Chestnut  Btilding, 

Philadelphia,  Pennsylvania  19107;  Air 

and  Radiation  Docket  (610: ),  U.S. 

Environmental  Protection  Agency,  401 

M  Street,  SVV..  Washington  DC  20460; 

and  the  Maryland  Departmi  snt  of  the 

Environment,  2500  Broenirg  Highway, 

Baltimore.  Maryland  21224 

FOR  FURTHER  INFORMATION  CONTACT: 

Catherine  L.  Magliocchetti.  (215)  597- 

6863  at  the  EPA  address  in(|icated  in  the 

ADDRESSES  section. 

SUPPtEMENTARY  INFORMATIojc  On 

December  14,  1993.  (58  PR  55309).  EPA 

published  a  notice  of  propo  jed 

rulemaking  (NPR)  for  the 

Maryland.  The  NPR  proposed 

of  an  Oxygenated  Gasoline 

the  State  of  Maryland.  A 

revision  was  submitted  by 

Maryland  on  November  13. 

Specific  requirements  of 

Oxygenated  Gasoline  Progrim 

rationale  for  EPA's  propose< 

explained  in  the  NPR  and 

restated  here.  No  comments 

received  on  the  NPR 
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Final  Action 

EPA  is  approving  the  SIP 
submitted  by  the  State  of  M 
■November  13,  1992,  which 
an  Oxygenated  Gasoline 
State.  The  SIP  revision  cons 
revisions  to  Code  of  Marylai 
Regulations  (COMAR)  03.03 
COMAR  26.11.13  and  new 
codified  at  COMAR  03.03.0e 
COMAR  26.11.20.  Nothing 
should  be  construed  as 
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allowing  or  establishing  a  precedent  for 
any  future  request  for  revision  to  any 
state  implementation  plan.  Each  request 
for  revision  to  the  state  implementation 
plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic, 
and  environmental  factors  and  in 
relation  to  relevant  statutory  and 
regulatory  requirements. 

This  action  was  originally  classified 
as  a  Table  2  action  for  signature  by  the 
Acting  Regional  Administrator  under 
the  procedures  published  in  the  Federal 
Register  on  January  19.  1989  (54  PR 
2214-2225).  However,  in  an  October  4, 
1993  memorandum,  the  Acting 
Assistant  Administrator  for  Air  and 
Radiation,  Michael  H.  Shapiro,  revised 
these  SIP  tables  so  that  Table  2  final 
actions  on  which  no  adverse  comments 
were  received  on  the  proposed  rule  may 
be  delegated  to  Table  3  actions.  No 
comments  were  received  concerning 
this  action;  therefore,  under  the  new 
guidelines,  this  final  action  may  be 
classified  as  a  Table  3  action.  On 
January  6. 1989.  the  Office  of 
Management  and  Budget  (OMB)  waived 
Table  2  and  Table  3  SIP  revisions  from 
the  requirements  of  section  3  of 
Executive  Order  12291  for  a  period  of 
two  years.  The  USEPA  has  submitted  a 
request  for  a  permanent  waiver  for  Table 
2  and  3  SIP  revisions.  The  OMB  has 
agreed  to  continue  the  waiver  until  such 
time  as  it  rules  on  USEPA's  request. 
This  request  is  still  applicable  under 
Executive  Order  12866,  which 
superseded  Executive  Order  12291  on 
September  30,  1993. 

Under  section  307(b)(1)  of  the  Clean 
Air  Act.  petitions  for  judicial  review  of 
this  action  to  approve  Maryland's 
Oxygenated  Gasoline  Program  must  be 
filed  in  the  United  States  Court  of 
Appeals  for  the  appropriate  circuit  by 
August  9, 1994.  Filing  a  petition  for  " 
reconsideration  by  the  Administrator  of 
this  final  rule  does  not  affect  the  finality 
of  this  rule  for  the  purposes  of  judicial 
review  nor  does  it  extend  the  time 
within  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2)  of  the  Clean  Air  Act.) 

List  of  Subjects  in  40  CFR  part  52 

Environmental  protection.  Air 
pollution  control.  Carbon  monoxide, 
Incorporation  by  reference. 
Intergovernmental  relations.  Reporting 
and  recordkeeping  requirements. 


Dated:  May  13,  1994. 
Stanley  L.  Laskowski, 

Acting  Regional  Administrator.  Region  III. 
40  CFR  part  52  is  amended  as  follows: 

PART  52— {AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7671q. 

Subpart  V— Maryland 

2.  Section  52.1070  is  amended  by 
adding  paragraph  (c)(101)  and  by 
removing  and  reserving  paragraph 
(c)(88)  to  read  as  follows: 

§52.1070    Identification  of  plan. 

»        •        •        *        »  . 

(c)  *   *   • 

(101)  Revisions  to  the  State  of 
Maryland  Regulations  Oxygenated 
Gasoline  Program  regulations  submitted 
on  November  13,  1992  by  the  Maryland 
Department  of  the  Environment. 
Effective  date  October  26.  1992. 

(i)  Incorporation  by  reference. 

(A)  Letter  of  November  13.  1992  from 
the  Maryland  Department  of  the 
Environment  transmitting  Oxygenated 
Gasoline  Program  regulations. 

(B)  The  following  State  of  Maryland 
regulations  effective  October  26,  1992: 

{1)  Amendments  to  COMAR 
26.11.13.01  (Control  of  Gasoline  and 
Volatile  Organic  Compound  Storage  and 
Handling). 

(2)  Deletion  of  Regulation  .06  under 
COMAR  26.11.13  (Control  of  Gasoline 
and  Volatile  Organic  Compound  Storage 
and  Handling). 

[3]  New  Regulation  COMAR 
26.11.20.03  (Mobile  Sources). 

(4)  COMAR  03.03.05.01.  .01-1,  02-1. 
.05,  .08,  and  .15  (Motor  Fuel 
Inspection). 

(5)  COMAR  03.03.06.01  through  .06 
(Emissions  Control  Compliance). 

(ii)  The  remainder  of  the  November 
13, 1992  submittal. 
(FR  Doc.  94-14071  Filed  &-9-94;  8:45  asnl 

BILLING  CODE  65S0-S0-F 


40  CFR  Parts  144,  264,  and  280 
(FRL-4894-3] 

Standards  Applicable  to  Owners  and 
Operators  of  Hazardous  Waste 
Treatment,  Storage,  and  Disposal 
Facilities,  Underground  Storage  Tanks, 
and  Underground  Injection  Control 
Systems;  Financial  Assurance;  Letter 
of  Credit 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Final  rule;  amendment. 


SUMMARY:  V.VA  is  auKMuliiig  the 
ovulations  related  t<i  financial 
as.v!in;nce  promulgated  under  .Subtitlis 
(•  (iiul  I  of  the  Resource  Conservation 
.ind  Kecoxtry  Act  (KC;RA).  Those 
rejii;lalions  cito  tlse  "Unilortii  Cusloins 
.itid  Practice  for  Docuitionlary  CTodits," 
{<ubli.sh»Hl  by  the  Intoniationiil  Chanibtir 
of  Conunorce.  This  notice  inserts  the 
words  "aad  copyrighted"  into  the  Uiitcr 
nJ  r Tfdit  instrument  to  clarify  that  the 
!nti'.-iuitional  Chanibi;r  of  Conuui-rce 
i'ii!i!i!;ation  is  copyrightud  nial(!rial.  As 
ci  Hsult  of  this  notice,  owners  and 
opr.'alors  UJing  the  letter  of  credit 
uistriiment  to  demonstrate  financial 
as-.urance  must  include  this  afklitional 

EFFECTIVE  DATE:  August  <).  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
ioiii  Gorman  at  (202)  MtO-'iXiU.  (.Hiu,- 
ot Cenoral-Counsel.  U.S.  FinvironnienCii 
Crotection  Agency.  401  M  St   SW.. 
U■.lshin^ton,  DC  2()4(.n 

SUPPLEMENTARY  INFORMATION: 

1.  Authority 

Ihis  aniendinenl  is  pronuiltiated 
iukI'T  the  authority  of  .Sections  2n02(a). 
!f)04.  noO.'i.  and  3000  of  th«!  Rirsource 
tlonscrvation  and  Recovery  Act.  as 
iniended.  42  U.S.C.  6912.  6«)24.  (i92.'.. 
(•926.  and  6991.  and  under  the  authority 
(if  the  Safe  Drinking  Water  Act.  42 
!    SC.  300fet  seq 

II  iiackground 

( Jwners  and  operators  of  haziirdous 
naste  treatment,  storage;,  and  dispo.sal 
facilities  must  demonstrate  financial 
assurance  for  costs  of  ( losure.  post- 
(ioMire  care,  third-party  liability  and 
corrective  action  associated  with  their 
taciUties.  In  subpart  H  of  40  CFR  part 
264.  the  Agency  has  established 
regulations  regarding  financial 
d.ssurance  for  closure,  post-closure  (.arc 
and  third  party  liability.  Section 
2f)4.151  provides  wording  for  the 
various  financial  instruments  thai 
owners  and  operators  may  use  to 
demonstrate  financial  assurancf!. 
Su<:lion  264.151(d)  providiis  wording;  for 
a  letter  of  credit  to  demonstrate 
financial  assurance  for  closure  ami  po.st- 
closure  care,  and  tj  264.1 51  (k)  provides 
wording  for  a  letter  of  credit  to 
demonstrate  financial  assurance  for 
third-party  liability. 

The  RCRA  regulations  in  40  CFK  part 
280  impose  similar  requirenu;nts  on 
owners  and  operators  of  underrground 
storage  tanks.  Under  those  provisions, 
owners  and  operators  of  underground 
storage  tanks  must  demonstrate 
financial  assurance  for  taking  corrective 
action  and  for  third  party  liability.  Tii.* 
regulations  then  establish  a  series  of 


luechanisms  tliat  owners  and  operators 
ran  use.  Section  280.99  provides  the 
wording  for  a  letter  of  credit,  which  is 
one  of  those  allowable  mechanisms. 

Fuially.  the  regulations  at  40  CFR  p.irt 
144.  subpart  F  for  the  Underground 
Injection  Control  Program  contain 
specific  requirements  for  finaniifii 
responsibility  for  Class  I  hazardous 
waste  inj(»<;tion  wells.  Class  I  w(>lls 
inject  indu.strial  and  nuinic:ipal  wastes, 
including  RCRA  hazardous  wastes, 
below  the  lowermost  undergronml 
source  of  drinking  water  (UiSDW).  4(i 
CFK  part  141.  subpart  F,  is  dinK  tly 
applicable  to  owners  and  operators  «if 
all  Class  !  hazardous  waste  iinei  lion 
wells 

III.  Puq)ose  of  This  Notice 

(lie  wording  of  the  letter  f>f(r<'(iit 
instrtiinent  in  §§  144.70(d),  264.1,">1  (<i) 
and  (k).  aiul  §  280.99  includes  a 
refe.-ence  to  the  "Uniform  Customs  ar:d 
Practice  for  Documentary  Credits." 
pub!isiu!d  by  the  Interna'tioiial  Chamber 
of  Comm(;rce.  However,  the  languag" 
does  not  make  it  clear  that  the 
Inteniational  Chamber  of  Co-nin-H.r 
publication  is  copyrightetl  material 

This  correction  notice  aineiuis  thf 
letter  of  credit  instrument  in 
?;?;  144.70(d).  264.151  (d)  and  (kj.  and 
2H0  99  to  clarify  that  the  International 
Chamber  of  Commerce  publication  is 
cupyrighted  material  by  including  th.- 
words  "and  copyrighted"  in  the 
wording  of  the  letter  of  credit 
instnmient.  As  a  result  of  this  t  hange  to 
Die  regulations,  owners  and  opc^nitors 
who  obtain  a  letter  of  tiredit  lo 
demonstrate  financial  assurance  nuist 
use  the  revised  language  in  S  264.151(d), 
264.151(k),  or  280.99(b).  whir  h  inf  liules 
th<r  words  "and  copyright! ;]. 

IV.  Effect  on  State  Authority  To 
Administer  Federal  Programs 

Since  this  amendment  only  revises 
the  description  of  the  document,  and 
does  not  impose  new  duties  on  owners 
or  o{)erators  that  choose  to  relv  on 
letters  of  credit,  EPA  will  not  require 
states  to  adopt  this  change  as  part  of 
their  approved  UlCand  US  I"  programs 
or  authorized  RCR,\  programs. 
Therefore,  owners  and  operate irs  in 
authorized  states  that  do  not  adopt  this 
change  will  not  be  affected  by  this  rule 
However,  EPA  encourages  states  to 
adopt  this  cfiange. 

In  states  that  adopt  this  change  and  in 
states  without  approved  \UC.  or  UST 
programs  or  stattss  not  authorized  for  tiie 
RCR.A  program,  new  letter  of  credit 
instruments  will  have  to  include  this 
new  ianfjuage. 


V.  Administrative  Procedures  Act 
Requirements 

Under  r-,  U.S.C.  55;i(b)(;t)(B),  a  nil.;  is 
e.M'injit  from  notice  and  public 
c:omment  requirements  "when  the 
agency  torgf)od  cause  finds  (and 
incorporates  the  finding  and  a  brief 
sl:!lei:iPnt  of  reasons  thentfore  in  the 
ruU;s  issues)  that  notice  and  public 
procedures  thert'on  are  impractical, 
iinniH:Hssary,  or  contrary  to  ihe  public 
interest."  FPA  believes  that  conunent  is 
unnecessary  because  this  amemlment 
makes  only  a  (hange  in  the  -.vording  of 
the  i(;lter  of  credit  inslrnnienl.  but  docs 
not  change  the  requirements  for  usiny 
du:  letter  of  credit  insf  I  ument  to 
ch-monstrate  financial  assurance 
Therefore,  EPA  believes  there  is  good 
i-iuse  to  make  todav's  nile  effective  on 
August  9.  1994 

List  of  Subjects 

■iOCnWart  144 

Environmental  prolcctnin. 
Administrative  practice  and  pnK.ednn- 
C:onf;dential  Business  Inforiuation. 
Hazardous  waste.  Indian — lands. 
Reporting  and  rt^cordkeejjing  • 
requirements.  Suretv  bonds.  IV.dci 
supply. 

4(1  CHI  Part  2li4 

Environmental  proleition.  Air 
pollution  control.  Hazardous  waste. 
Insurance.  Packaging  and  container. 
Reporting  and  recordkeeping 
ritquirenu'nts.  Securit\  me.isnres.  Surety 
bonds. 

40  CfH  Part  2H0 

Environmental  jirotection.  Hazanloi.s 
substances.  Insurance.  Oil  pollution 
Reporting  and  recordkeeping 
requinmuints.  Surety  bonds.  Water 
pollution  control.  Water  supply. 

Diiti'il:  .^pril  15,  10<)4 
Flliott  Laws. 

f\ssi-,Uiiil  Adiut{ii!,trator.  Ollii  <■<:>  Solid  llii.,.v 
nnd  fjiivrgrnry  Hrspoii\c 

D.ili-ri:  April  2.5,  I'tO^ 
Koberl  Perciasepe. 
Ai.^ii-tant  Administrator.  ( >lfincl  i\'<iu-: 

PART  144— UNDERGROUND 
INJECTION  CONTROL  PROGRAM 

1.  The  authority  citation  fur  part  144 
t  ontinues  to  read  as  follows: 

Authority:  .Scfe  Drinkinj;  U'aUi  A< !.  iZ 
I    S.C.  MWf  ft  seq..  KesourteConsiTv.itioc; 
,iuf!  Recovery  Act.  42  I'.S.C  fi'H)!  ot  st-q 

1.  In  §  144.70.  the  last  sentcsnce  in 
panigraph  ((i)  is  revised  to  reail  as 
follows: 

§  144.70    Wording  of  ttie  instruments. 
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Pn  ict 


(d)  •  *  •  This  credit  is 
(insert  "the  most  recent 
Uniform  Customs  and 
Documentary  Credits 
copyrighted  by  the  Intemjational 
Chamber  of  Commerce 
Uniform  Commercial 


pu ) 


,  Cot  e 


subject  to 

^ition  of  the 

ice  for 

lished  and 


)r  "the 
•1. 


PART  264— STANDARDS  FOR 
OWNERS  AND  OPERATORS  OF 
HAZARDOUS  WASTE  TREATMENT. 
STORAGE.  AND  DISPOSAL 
FACILITIES 


1.  The  authority  citatioi  i 
continues  to  read  as  foil 


Authority:  42  U.S.C.  6905 
and  6925. 

2.  In  §264.151,  the  last 
paragraphs  (d)  and  (k)  is 
as  follows: 


for  part  264 
s: 

6912(a).  6924, 


O' vs: 


sentence  in 
rpvised  to  read 


§264.151    Wording  of  the  ir  struments. 


(d)  •   *   •  This  credit  is 
(insert  "the  most  recent 
Uniform  Customs  and  Prafctice 
Documentary  Credits,  putl 
copyrighted  by  the  Intern. 
Chamber  of  Commerce, 
Uniform  Commercial  Codi  ( 


(k)  •   *   •  This  credit  is  lubject  to 
(insert  "the  most  recent  ec  ition  of  the 
Uniform  Customs  and  Prai  ;tice  for 
Documentary  Credits,  pub  ished  and 
copyrighted  by  the  Interna  lional 
Chamber  of  Commerce."  or  "the 
Uniform  Commercial  Cod( 


PART  280— TECHNICAL  STANDARDS 
AND  CORRECTIVE  ACTION 
REQUIREMENTS  FOR  OWNERS  AND 
OPERATORS  OF  UNDERGROUND 
STORAGE  TANKS  (UST) 


ubject  to 
edition  of  the 
for 

ished  and 

tional 
dr  "the 


1.  The  authority 
continues  to  read  as  follow  s 


citation  for  part  280 


Authority:  42  U.S.C.  6912. 
6991b,  6991c,  6991d.  6991e, 
6991  h. 


(991,6991a, 
(1991  f,  and 


2.  In  §  280.99,  the  last  sehtence  of 
paragraph  (b)  is  revised  to  -ead  as 
follows: 

§  280.99    Letter  of  credit 


(b)  *   •   *  This  credit  is  s  ibject  to 
(insert  "the  most  recent  ed  tion  of  the 
Uniform  Customs  and  Prac  iice  for 
Documentary  Credits,  publ  ished  and 
copyrighted  by  the  Internal  ional 


Chamber  of  Commerce,"  or  "the 
Uniform  Commercial  Code"].. 


IFR  Doc.  94-14171  Filed  6-9-94;  8:45  ami 
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NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Parts  1801,  1802, 1804, 1805, 
1807, 1809.  1815, 1822,  1823, 1825, 
1839,  and  1852 

[NASA  FAR  Supplement  Directive  89-15] 

RIN  2700-AB36 

Acquisition  Regulation;  Miscellaneous 
Amendments  to  NASA  FAR 
Supplement 

AGENCY:  Office  of  Procurement, 
Procurement  Policy  Division,  National 
Aeronautics  and  Space  Administration 
(NASA). 

action:  Final  rule. 

SUMMARY:  This  document  amends  the 
NASA  Federal  Acquisition  Regulation 
Supplement  (NFS)  to  reflect  a  number  of 
miscellaneous  changes  dealing  with 
NASA  internal  or  administrative 
matters,  such  as  redesignation  of  NASA 
offices  and  delegation  of  authority 
within  NASA. 

EFFECTIVE  DATE:  June  30,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  David  K.  Beck,  (202)  358-0482. 

SUPPLEMENTARY  INFORMATION: 

Availability  of  NASA  FAR  Supplement 

The  NASA  FAR  Supplement,  of 
which  this  rule  is  a  part,  is  available  in 
its  entirety  on  a  subscription  basis  from 
the  Superintendent  of  Documents, 
Government  Printing  Office, 
Washington,  DC  20402,  telephone 
number  (202)  783-3238.  Cite  GPO 
Subscription  Stock  Number  933-003- 
00000-1.  It  is  not  distributed  to  the 
public,  either  in  whole  or  in  part, 
directly  by  NASA. 

Dryden  Flight  Research  Center  and 
Space  Station  Program  Office 

The  following  sections  are  changed  as 
a  result  of  the  establishment  of  the 
Dryden  Flight  Research  Center  and 
Space  Station  Program  Office:  1802.101, 
1804.7102-J(a),  1804.7103-2, 1805.207, 
1805.303-71  (b)(1),  1807.7102(b), 
1815.807-71,  1822.103-4,  1839.7003-5, 
and  1852.103. 

Waiver  of  Certified  Cost  and  Price  Data 
for  Canadian  Commercial  Corporation 

An  existing  waiver  in  1815.804  is 
extended.  Subparagraph  1815.804- 


3(e)(4)  is  removed.  It  required  NASA 
personnel  to  report  use  of  the  waiver  to 
NASA  Headquarters. 


Delegation  of  Authority  for  Small 
Foreign  Purchases 

Changes  to  1825.7003  and  1825.7004 
delegate  authority  and  describe  internal 
procedures  within  NASA. 

Reversion  of  Domestic  Preference  to 
Buy  American  Act 

Subpart  1825.71  and  clauses  at 
1852.225-74  and  1852.225-75  are 
removed  because  an  appropriation  act 
requirement  for  domestic  preference 
was  not  extended  beyond  Fiscal  Year 
1991  funding.  The  domestic  preference 
required  by  the  Buy  American  Act,  as 
implemented  in  (FAR)  48  CFR  Subparts 
25.1  and  25.2  and  (NASA  FAR 
Supplement)  48  CFR  Subparts  1825.1 
and  1825.2,  remains  in  effect. 

Additional  Changes 

Section  1815.805-5(b)  is  revised  in 
order  to  complete  an  incomplete 
sentence.  Section  1815.970-3(b)  is 
revised  in  order  to  correct  a  cross- 
reference.  A  reference  is  corrected  in 
1822.870  regarding  contractor  EEO 
reports.  A  reference  to  Code  FO  is 
changed  to  Code  UO  and  the  division 
title  is  changed  (section  1823.7002(c)). 
Section  1852.209-71  is  revised  in  order 
to  correct  two  cross-references.  In 
addition,  section  references  and  subpart 
headings  are  revised  to  reflect 
corresponding  changes  in  the  Federal 
Acquisition  Regulation. 

Impact 

NASA  certifies  that  this  regulation 
will  not  have  a  significant  economic 
effect  on  a  substantial  number  of  small 
entities  under  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  etseq.). 

List  of  Subjects  in  48  CFR  Parts  1801, 
1802. 1804, 1805, 1807.  1809, 1815, 
1822, 1823, 1825. 1839,  and  1852 

Government  procurement. 

Tom  Luedtke, 

Depu  ty  A  ssocia  te  A  dministrator  for 
Procurement. 

Accordingly,  48  CFR  parts  1801, 1802, 
1804. 1805, 1807,  1809,  1815,  1822, 
1823, 1825, 1839,  and  1852  are 
amended  as  follows. 

1.  The  authority  citation  for  48  CFR 
parts  1801, 1802. 1804, 1805,  1807. 
1809. 1815. 1822, 1823, 1825, 1839,  and 
1852  continues  to  read  as  follows: 

Authority:  42  U.S.C  2473(c)(1). 
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PART  1801— PURPOSE,  AUTHORITY. 
ISSUANCE 

2.  The  title  of  subpart  1801.6  is 
revised  to  read  as  follows: 

Subpart  1801  .&— Career  Development, 
Contracting  Authority,  and 
Responsibilities 

PART  1802— DEFINITIONS  OF  WORDS 
AND  TERMS 

3.  In  section  1802.101,  the  term  "field 
installation"  is  revised  to  read  as 
follows: 

1802.101     Definitions. 


Field  installation  means  Ames 
Research  Center,  Dryden  Flight 
Research  Center,  Goddard  Space  Flight 
Center,  John  F.  Kennedy  Space  Center, 
Langley  Research  Center,  Lewis 
Research  Center,  Johnson  Space  Center, 
George  C.  Marshall  Space  Flight  Center, 
Space  Station  Program  Office,  John  C. 
Stennis  Space  Center,  or  any  other  field 
installation  established  by  NASA  in  the 
future. 


PART  1804— CONTRACT  REPORTING 

4.  Section  1804.7102-4  is  amended  in 
paragraph  (a)  by  removing  the  entry  for 
'Space  Station  Procurement  Office"  and 
adding  the  following  entries  in 
alphabetical  order  in  the  table  as 
follows: 

1804.7102-4    Assigned  contract  or 
agreement  prefixes. 

(a)  *   •   * 


Installation 


Prefix 


Dryden  Flight  Research  Center NAS4 


Space  Station  Program  Office NAS15 


5.  Section  1804.7103-2  is  amended  by 
removing  the  entry  for  "Space  Station 
Procurement  Office"  and  adding  the 
following  entries  in  alphabetical  order 
in  the  fable  as  follows: 

1804.7103-2    Assigned  purchase  order  or 
request  prefixes. 


Installation 


Prefu 


PART  1805— PUBLICIZING  CONTRACT 
ACTIONS 

6.  Section  1805.207  is  amended  in 
paragraph  (a)  by  adding  the  following 
entries  in  alphabetical  order  in  the  table 
as  follows: 

1805.207    Preparation  and  transmittal  of 
synopses. 

(a)  *  *   * 

Dryden  Flight  Research  Center    8022 

***** 

Space  Station  Program  Office    8025 

***** 

7.  Section  1805.303-71  is  amended  in 
paragraph  (b)  by  revising  the 
introductory  text  and  in  paragraph  (b)(1) 
by  republishing  the  first  sentence  and 
revising  the  second  sentence  to  read  as 
follows: 

1805.303-71    Public  Affairs  Office 
notification. 

(a)*   *   * 

(b)  Definitive  conlracts  and 
supplemental  agreements. 

(1)  This  paragraph  (b)(1)  does  not 
pertain  to  supplemental  agreements 
covering  overruns  or  incremental 
funding  actions  or  to  contracts  or 
supplemental  agreements  that  require 
approval  of  the  Associate  Adm.inistrator 
for  Procurement  pursuant  to  1804.7203. 
It  does  pertain  to  contracts, 
supplemental  agreements,  and  the 
execution  of  options  that  are  in  an 
amount  of  $10,000,000  or  over  for  the 
Dryden  Flight  Research  Center,  Stennis 
Space  Center,  Headquarters  Acquisition 
Division,  and  the  NASA  Management 
Office— JPL  and  $25,000,000  or  over  for 
Ames  Research  Center,  Goddard  Space 
Flight  Center,  Johnson  Space  Center, 
Kennedy  Space  Center,  Langley 
Research  Center,  Lewis  Research  Center, 
Marshall  Space  Flight  Center,  and  Space 
Station  program  Office.  •   *   » 


Dryden  Flight  Research  Center E 

•  •  •  . 

Space  Station  Program  Office K 


PART  1807— ACQUISITION  PLANNING 

8.  Section  1807.7102  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

1807.7102    Applicability. 

(a)  *   *   * 

(b)  The  following  are  monetary 
limitations  under  the  Master  Buy  Plan 
procedures: 

(1)  $10,000,000 

(i)  Dryden  Flight  Research  Center 
(ii)  John  C.  Stennis  Space  Center 
(iii)  NASA  Management  Office— JPL 
For  the  purpose  of  the  initial  Master 
Buy  Plan  submission  only,  any  of  the 
above  installations  not  having  any 
procurements  at  or  above  the  $10 
million  limitation  shall  submit  the  three 
largest  procurements  over  $5  million. 


(2)  $25,000,000 
(i)  Ames  Research  Center 
(ii)  Goddard  Space  Flight  Center 
(iii)  Headquarters  Acquisition 
Division 
(iv)  Johnson  Space  Center 
(v)  Kennedy  Space  Center 
(vi)  Langley  Research  Center 
(vii)  Lewis  Research  Center 
(viii)  Marshall  Space  Flight  Center 
(ix)  Space  Station  Program  Office 


PART  1809— CONTRACTOR 
QUALIFICATIONS 

9.  The  title  of  subpart  1809.5  is 
revised  to  read  as  follows: 

Subpart  1809.5— Organizational  and 
Consultant  Conflicts  of  Interest 

PART  1 81 S-CONTR ACTING  BY 
NEGOTIATION 

10.  Section  1815.804-3  is  amended  by 
revising  the  second  sentence  in 
paragraph  (e)(3)  to  read  as  follows  and 
removing  paragraph  (e)(4): 

1815.804-3    Exemptions  from  or  waiver  of 
submission  of  certified  cost  or  pricing  data.  ' 

***** 

(e)*   •   * 

(3)  •   *   *  Therefore.  NASA  has 
waived  the  requirement  for  certification 
of  cost  or  pricing  data  submitted  by  the 
CCC  during  the  period  April  1, 1990 
through  March  31,  1996.  •   •   • 

11.  Section  1315.807-71  is  amended 
by  revising  the  first  sentence  fa  read  as 
follows: 

1815.807-71    Installation  reviews. 
Each  contracting  activity  shall 
establish  a  formal  system  for  the 
prenegotiation  review  of  any  proposal 
over  $250,000  ($100,000  at  Dryden 
Flight  Research  Center,  .Stennis  Space 
Center,  Jet  Propulsion  Laboratory,  Space 
Station  Program  Office,  and 

Headquarters  Acquisition  Division). 

*   *   * 

12.  Section  1815.970-3  is  amended  in 
paragraph  (b)  by  revising  the  sixth 
sentence  to  read  as  follows: 

1815.970-3    Facilities  capital  cost  of 
money. 

(a)  *  *   * 

(b)  *   *   *  This  total  represents  the 
estimated  facilities  capital  cost  of 
money  amount  for  the  contract  and  is 
the  figure  to  be  used  to  calculate  the 
prenegotiation  position  memorandum 
objective  cost  and  to  reduce  the  profit 
objective  in  accordance  with  1815.970- 
3(a).  *   *   • 
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PART  1822— APPLICA  ION  OF  LABOR         17.  Section  1825.7004  is  amended  hv 

LAWS  TO  GOVERNMENT 

ACQUISITIONS 


13.  Section  1822.103 
nvising  the  fifth  senten 
follcAVs: 


1822.103-4    Approvals. 

*    *   '  Dffsignations  tt 
i)\.ertinie  shall  be  in  vv 
not  be  delegated  under 
supervision  below  the 
Officer,  except  that  delt 
made  to  the  head  of  a 
function  at  geographica 
branch  facilities  (e.g.. 
IVicilitv)  without  power 

14.  .Section  1822.870  I 
paragraph  (a)  by  revisin 
sentence  to  read  as  foil 


approve 
ingand  shall 

e  first  level  of 
ociirement 
Ration  may  be 
Kiirement 
reuiote 
ops  Flight 
of  redelegatioii. 

amended  in 

the  Krf:ond 

s: 


ri 

h 
Fr 


pu, 

ly 

Wall 


1822.870    Reports  and  Oliver  required 
information. 

(a)  '   *   •  Such  a  repojt  by  the  prime 
or  subcontractor  is  rwiui  retl  by  41  C.VK 
00-1.7  and  paragraph  (b  (7)  of  the 
clause.  Equal  Opportunijv.  at  (FAR)  48 
CFR  52.222-26. 


PART  182:^— ENVIRONMENT. 
CONSERVATION,  OCCl  IPATIONAL 
SAFETY,  AND  DRUG-FREE 
WORKPLACE 


15.  .Section  1823.7002 
revising  paragraph  (c)  to 

1823.7002    Responsibility 


s  ajiiended  by 
rend  as  follows: 


(c)  I hadquuricm  occu 
t))ficiul.  At  installations 
and  environmental  healt 
other  designated  respon; 
are  not  available  to  assisi 
formulation  of  occupati 
and  environmental  healt 
a  contract,  the  Director. 
Health  and  Medicine  Di 
Headquarters  (Code  UO) 
this  responsibility 


PART  182S— FOREIGN  f  CQUISITiON 


Iti.  Suction  1825.7003 
revising  the  first  sentenc 
follows: 

1825.7003    Assignment  of 
for  contract  negotiation. 

The  Headquarters  Acqi 
Division  (Code  H\V).  in 
with  the  International  Re 
Division  (Code  IRD)  and  i 
deneral  Counsel,  is  respo 
ni^otiating  and  executing 
e,xceeding  525,000  with 
governments  and  privatt 
organizations.  •   •    * 
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4  is  amended  by 
e  to  read  as 


Hitiona]  Iwiilth 
•here  medical 
1  officers  or 
hie  officials 
with  the 
uifial  m(!dicine 
1  provisions  of 
( )<.cupational 
vjision,  NASA 
shall  assume 


s  amended  bv 
to  read  as 


esponsibility 


isition 

-tion 
at  ions 
le  Office  of 
isible  for 
contracts 

ign 
oreign 


f  ir( 


revising  the  first  sentence  to  read  as 
follows: 

1825.7004    Procedure. 

A  Headquarters  or  field  installatimi 
technical  office  requiring  a  foreign 
contract  acquisition  shall  submit  a 
properly  approved  procurement  retjuist 
(including  (a)  statement  of  work/ 
specification,  (b)  budget  estimate 
including  shipping  and  duty  charges,  if 
ap;)licable,  (c)  justification  for  Other 
Than  Full  and  Open  Competition,  (d) 
period  of  perforn:ance,  and  (e)  deiiverv 
schedule)  through  channels  to  the 
Head(juarters  Acquisition  Division 
(Code  HVV)  for  action.  *    *    * 

Subpart  1825.71— [Removed  and  Reserved] 
18.  Subpart  182.'j.71  is  removed  and 

res('rv(;d. 

PART  1839— ACQUISITION  OF 
FEDERAL  INFORMATION 
PROCESSING  RESOURCES 

1<J.  S«!ction  1839,7003-5  is  amended 
by  revising  paragraph  (a)(2)  to  rj^ad  as 
follows: 

1839.7003-5    APR  submission. 

(a)  *    •    • 

(2)  The  cognizant  IPOs  for  this  ~ 
purpose  are:  The  Office  of  Space  Flight 
(Attn:  Code  MIC)  for  Johnson  S{)ace 
Center.  Kennedy  Space  Center.  Marshall 
Space  Flight  Center,  Stcnnis  Space 
Center,  and  the  Space  Station  Program 
Office;  the  Office  of  Aeronautics  (Attn: 
Cndp  KI)  for  Ames  Research  Center, 
Dr>'den  Flight  Re.search  Center.  Langlcy 
Rese^irch  Center,  and  Lewis  Research 
CtMiter;  and  the  Offif:e  of  Space  Science 
(Attn:  C:ode  SP)  For  Goddard  Space 
Flight  Center.  For  Headquarters 
acquisitions  the  Director,  Headquarters 
Acquisition  Division  (Code  HW).  shall 
submit  .^PK■s  directly  to  the  Office  of 
Managemeni  .Systems  and  Facilities 
(Attn:  Code  )T)  after  concnirrenc :e  bv  the 
SIIO  in  Code  I. 


PART  1852— SOLICITATION 
PROVISIONS  AND  CONTRACT 
CLAUSES 

20.  .Section  1852.103  is  amended  in 
paragraph  {a)(l)  by  revising  the  seccmd 
sentence  to  read  as  follows: 

1852.103    Identification  of  provisions  and 
clauses. 

(a)  *    *    * 

(1)  •    '    •  The  prefix  shall  Im:  an 
alphabetical  abbreviation  of  the 
installation  name  (e.g.,  ARC,  DFRC:. 

(;sFc,  HVV.  j.sc.  Ksc,  LARC.  i.i:kc. 

M.SFC,  S.SC.  orS.SPO).  •    *    • 


21.  Section  1852.209-71  is  amended 
by  revising  the  introductory  text  to  read 

as  follows 

1852.209-71    Limitation  of  future 
contracting. 

As  prescribed  in  1809.507-2,  the 
contracting  officer  may  insert  a  clau.se 
sub.stantialiy  as  follows  in  solicitatioiis 
and  contracts,  in  compli.Tnc e  with  (FAK) 
48f.FRn.507-2: 


1852.225-74  and  1852.225-75    (Removed] 

22.  .Sections  1852.225-74  and 
IH52. 225-75  iivv  ri^movcd. 

UK  I)(j(..  04-l,}818  Filed  f.-fl-<i-»:  mr>  i,ii;i 

8I1.UNG  CODE  7510-01-M 

48  CFR  Parts  1807  and  1810 

RIN  2700-AB54 

Acquisition  Regulation;  Addition  of 
Coverage  to  the  NASA  FAR 
Supplement  on  Perfomnance-Bjsed 
Contracting 

AGENCY:  Office  of  Procurement. 
Procurement  Policy  Division,  National 
Aeronautic  sand  Space  Administration 
(NASA). 

ACTION:  Final  rule. 

SUMMARY:  This  rule  sets  forth  the 
policies  U)T  using  performance-based 
contracti.ng  techniques  and  addnjssing 
this  i.ssue  as  an  item  in  pro(  urenient 
[)lans. 

EFFECTIVE  DATE:  Jun(!  30.  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dave  Heck.  Telephone:  (202)  358-^)482. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  regulation  wasdevelojx d  to 
implement  OMB's  request  tlin!  N'A.SA 
make  greater  use  of  perfor.niance  i)ased 
contracting  techniques.  It  holds 
requiring  activities  responsible  for 
stating  specifications,  purchase 
descriptions,  and  statements  of  work,  o:i 
the  basis  of  performance,  wht:re 
practical,  so  that  a  variety  of  products  or 
services  may  apply.  The  regulation  also 
ensures  thai  contract  files  include  a 
statement  on  consideration  or  use  of 
performance-based  contracting 
techniques. 

Availability  of  .NASA  FAR  Supplement 

The  NASA  FAR  Supplement,  of 
which  this  regulation  will  bcx:ome  a 
part,  is  codified  in  48  CFR,  Chapter  18. 
and  is  available  in  its  entirety  on  a 
subscription  basis  from  the 
Superintendent  of  Documents. 
Oovcimment  Printing  Office. 


Washington.  DC  20402.  Cite  GPO 
Subscription  Stock  Number  933-003- 
00000-1.  It  is  not  distributed  to  die 
public,  whether  in  whole  or  in  part, 
directly  by  NASA. 

Executive  Order  12866 

The  Office  of  Information  and 
Regulatory  Affairs  has  determined  that 
this  rule  is  significant  under  E.O.  12866. 
This  regulation  is  needed  because 
greater  use  of  performance-based 
contracting  techniques  will  give 
contractors  more  freedom  to  innovate 
and  economize,  and  also  hold  them 
more  accountable  for  the  end  results. 
The  regulation  meets  that  need  by 
requiring  performance-based 
specifications,  purchase  descriptions 
and  statements  of  work,  where  feasible, 
to  (i)  describe  the  work  in  terms  of  the 
required  output;  (ii)  place  full 
responsibility  for  quality  performance 
on  contractors  with  formal,  measurable 
performance  standards  and  surveillance 
plans  used  to  assess  contractor 
performance;  and  (iii)  avoid  relying  on 
cumbersome  and  intrusive  prcx:ess- 
oriented  inspection  and  oversight 
programs  to  assess  contractor 
performance. 

The  potential  costs  and  benefits  of  the 
regulatory  action  are  supported  by  OFPP 
Policy  Letter  91-2.  Service  Contracting. 
The  regulation  is  NASA's  internal 
implementation  of  OFPP  Policy  Letter 
91-2.  NASA  has  benefited  using 
performance-oriented  launch  service 
contracts  that  balance  the  assignment  of 
positive  and  negative  performance 
incentives  with  a  meaningful  system  of 
financial  rewards  and  penalties.  The 
statements  of  work  are  broad  in  scope 
and  general  in  nature,  focusing  on  the 
successful  defivery  of  the  undamaged 
and  operational  spacecraft  to  the  proper 
trajectory  and  orbital  conditions  without 
violating  mission  parameters.  Some  of 
these  contracts  provide  for  (ij  mission 
success  pools  that  incentivize  the 
contractor  to  deliver  payload  safely  and 
into  correct  orbit  and  (ii)  liquidated 
damages  relative  to  timely  and  effective 
performance. 

Regulatory  Flexibility  Act 

NASA  certifies  that  this  rule  will  not 
have  significant  economic  impact  on  a 
substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601.  et  seq.J. 

Paperwork  Reduction  Act 

This  rule  does  not  impose  any 
reporting  or  recordkeeping  requirements 
subject  to  the  Paperwork  Reducrtion  Act. 


List  of  Subjects  in  48  CFR  1807  and 
1810 

Government  procurement. 
Tom  Luedtke. 

Deputy  Associate  Administrator  for 
Procurement. 

Accordingly,  48  CFR  parts  1807  and 
1810  are  amended  as  follows: 

1.  The  authority  citation  for  48  CFR 
parts  1807  and  1810  continues  to  read 
as  follows: 

Authority:  42  U.S.C.  2473(r}(l) 
PART  1807— ACQUISITION  PLANNING 

2.  Part  1807  is  amended  as  set  forth 
below: 

a.  In  section  1807.170-1,  paragraphs 
(b)(1)  (iv)  and  (v)  are  revised  and  a  new 
paragraph  (b)(l)(vi)  is  added  to  read  as 
follows: 

1807.170-1     Procurement  plans 
requiring  approval  by  NASA 
Headquarters. 


(b)  •    *   * 

(D*   *   * 

(iv)  An  identification  of  any  later 
phases  if  the  procurement  is  to  be  a 
phased  procurement  including  the 
estimated  cost  thereof; 

(v)  A  statement  as  to  whether  the 
contractor  will  be  required  to  comply 
with  detailed  specifications,  meet 
performance  requirements,  perform  a 
mission,  or  furnish  a  level  of  effort;  and 

(vi)  A  statement  on  consideration  or 
use  of  performance-based  contracting 
techniques. 
»         »        «         •         » 

b.  Section  1807.170-2  is  revised  to 
read  as  follows: 

1 807. 1 70-2    Procurement  plans 
requiring  approval  at  the  installation 
level. 

Procurement  plans  prepared  for 
installation-level  approval  shall  be 
prepared  in  accordance  with  1807.170- 
1  or  in  the  format  prescribed  by  the 
installation.  Installation  prescribed 
formats  shall  ensure  that  the 
consideration  or  use  of  performance- 
based  contracting  techniques  required  at 
1807.1 70-1  (b)(l)(vi)  and  all  contract 
management  considerations  enumerated 
at  1807.170-l(c)  are  addressed. 

PART  1810— SPECIFICATIONS, 
STANDARDS,  AND  OTHER  PURCHASE 
DESCRIPTIONS 

1810.002-71     [Added] 

3.  Section  1810.002-71  is  added  to 
read  as  follows: 


1810.002-71     Performance-based 
contracting 

Use  of  performance-based 
specifications,  where  feasible,  is  the 
preferred  method  for  establishing 
contract  requirements.  Requiring 
activities  shall,  to  the  maximum  extent 
practicable,  use  performance-based 
specifications,  purchase  descriptions 
and  statements  of  work  in  order  to  give 
contractors  freedom  to  innovate  and 
economize,  and  to  hold  contractors 
accountable  for  the  end  results. 

IFR  Doc.  94-13819  Filed  6-9-94;  8:45  am) 
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48  CFR  Parts  1843  and  1852 

[NASA  FAR  Supplement  Directive  89-15] 

Amendments  to  Interim  Rules  on 
Undefinitized  Contract  Action  and 
Deviation  From  FAR  31.205-18 

AGENCY:  Office  of  Procurement. 
Procurement  Policy  Division,  National 
Aeronautics  and  Space  Administration 

(NASA). 

ACTION:  Interim  rule. 


SUMMARY:  The  section  numbers  for  the 
interim  rule  on  Undefinitized  Contract 
Action  are  redesignated  in  order  to 
conform  to  the  numbering  style  for  the 
Federal  Acquisition  Regulation  System. 
In  the  interim  rule  on  Deviation  From 
FAR  31.205-18  a  cross-reference  is 
corrected. 

EFFECTIVE  DATE:  June  30,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  David  K.  Beck,  (202)  358-0482. 

SUPPLEMENTARY  INFORMATION: 

Editorial  changes 

This  document  amends  two  interim 
rules  (59  FR  22521,  May  2,  1994.  and  59 
FR  23802.  May  9,  1994).  Because  the 
changes  are  not  substantive,  the 
deadlines  for  submission  of  comments 
are  unchanged. 

Impact 

NASA  certifies  that  this  regulation 
will  not  have  a  significant  economic 
effect  on  a  substantial  number  of  small 
entities  under  the  Regulator>-  Flexibility 
Act  (5  U.S.C.  601  etseq). 

List  of  Subjects  in  48  CFR  Parts  1843 
and  1852 

Government  procurement. 
Tom  Luedtke. 

Deputy  Assoc  iate  Administrator  for 
Procurement. 

Accordingly,  48  CFR  parts  1843  and 
1852  are  amended  as  follows.  ' 
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1.  The  authority  citati 
parts  1843  and  1852  con 
as  follows; 


(  n 


Auth«M-it>:  42  USC  247.-|<  |(1) 

PART  1843— CONTRAC 
MODIFICATIONS 

2.  Subpart  1843.1  is  refusignatod  and 
ntitlcd  as  follows: 

SUBPART  1843.7&-UNIPEF1NITIZED 
CONTRACT  ACTION 


iH4J.Wl  through  \84:i. 
Illfdi'signatpcil 


1  ). 


3.  Sections  1843.101  fl;  rough 
1843.105  are  redesignate;!  as  follows: 


Old  section 

New  section 

1843.101   

184: 

184; 
184; 
184; 
184; 

7001 

1843.102  

7002 

1843.103 

7003 

1843.104  

7004 

1843.105  

7005 

PART  1852— SOLICITAT  ON 
PROVISIONS  AND  CONTlRACT 
CLAUSES 


4.  Tht;  introductory  lex 
1852.21t>-a9  is  revi.sed  to 
follows: 

J852.2W-ii»     Alloiuihir 
PaMui'tit. 


As  pri;s(rit)ed  at  18Ui.;(  )7-70(h). 
insert  the  following  claus  •: 


IFR  Doi .  fi4-rj«l7  KiUcI  (>-< 
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for  48  CFK 
inues  to  read 


of  se<;lion 
read  as 

U>sl  and 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  675 

IDocket  No.  931 100-4043;  I.D.  0606948] 

Groundtish  of  the  Bering  Sea  and 
Aleutian  Islands  Area 

agency:  National  Marine  Fisheries 
Service  (NMFS).  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 
Commerce. 
ACTION:  Closure. 

-SUMMARY:  NMFS  is  prohibiting  directed 
fi.shing  for  Atka  mackerel  in  the  Central 
Aleutian  District  of  the  Bering  Sea  and 
Aleutian  Islands  Management  Area 
(BSAI).  This  action  is  necessary  to 
prevent  exceeding  the  total  allowable 
catch  (TAC)  of  Atka  mackerel  specified 
for  this  District. 

EFFECTIVE  DATE:  12  noon.  Alaska  local 
time  (A.l.t.).  June  7.  1994.  until  12 
midnight.  A.l.t..  December  31.  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Andrew  N.  Smoker,  907-586-7228. 
SUPPLEMENTARY  INFORMATION:  The 
groundfish  fishery  in  the  BSAI  exclusivf; 
(economic  zone  is  managed  by  the 
Secretary  of  Commerce  according  to  the 
Fishery  Management  Plan  for  the 
Croundfish  Fishery  of  the  BSAI  Area 
(FMI'J  prepared  by  tfie  North  Pacific 
Fishery  Management  Council  under 
authority  of  the  Magnuson  Fishery 
Conservation  and  Management  Act. 
Fishing  by  U.S.  vessels  is  governed  by 
regulations  implementing  the  FMP  at  50 
C;FR  p.irts(.20and  G75. 


In  accordance  with  §675.20{a)(7)(ii). 
the  Atka  mackerel  TAC  for  the  Central 
Aleutian  District  was  established  by  th(! 
final  1994  initial  specifications  of 
groundfish  for  the  BSAI  (59  FR  7656. 
February  16.  1994)  as  37.846  mtftric  tons 
(mt). 

The  Director  of  the  Alaska  Region, 
NMFS  (Regional  Director),  has 
detennined,  in  accordance  with 
§  675.20(a)(8),  that  the  Atka  mackerel 
TAC  specified  for  the  Central  Aleutian 
District  soon  will  be  reached.  Therefon\ 
the  Regional  Director  has  established  a 
directed  fishing  allowance  of  37.346  mt 
after  determining  that  500  mt  will  be 
taken  as  incidental  catch  in  directed 
fishing  for  other  species  in  the  Central 
Aleutian  District.  The  Regional  Director 
has  determined  that  the  directed  fishing 
allowance  has  been  reached. 
Consequently,  NMFS  is  prohibiting 
directed  fishing  for  Atka  mackerel  in  the 
Central  Aleutian  District,  effective  from 
12  noon.  A.l.t..  June  7.  1994,  until  12 
midnight.  A.l.t.,  December  31,  1994. 

Directed  fishing  standards  for 
applicable  gear  types  may  be  found  in 
the  regulations  at  §  675.20(h). 

Classification 

This  action  is  taken  under  §675.20  • 
and  is  exempt  from  OMB  n^view  under 
E.G.  12866. 

Authority:  ir.  l!  S.C.  IHOl  rt  scq 
Dati'd:  )iintr..  19!)4. 
David  S.  Crestin. 

Acting  Director.  Offici-  ofFisliiTiis 
Cnnatnation  and  Mnnastniciit.  XntmiKil 
Mannr  Fisheries  Sen-ice. 
H-K  !)<>(    04-14098  Filed  fM.-'»4.  4  0!)  piiil 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


NUCLEAR  REGULATORY 
COMMISSION 


10  CFR  Part  52 

R!N3150-AE42 

Combined  Licenses;  Conforming 
Amendments;  Supplementary  Post- 
Promulgation  Comment  Period 

AGENCY:  Nuclear  Regulato.ry 
Commission. 

ACTION:  Final  rule:  Supplementary  post- 
promulgation  comment  period. 

SUMMARY:  The  Nuclear  Regulatory 
Commission  (Commission)  is  providing 
a  supplementary  post-promulgation 
comment  opportunity  on  a  portion  of  its 
final  rule  amending  its  regulations  to 
conform  to  the  provisions  of  Title 
XXVm  of  Public  Law  102-486.  the 
"Energy  Policy  Act  of  1992,"  signed  into 
law  on  October  24,  1992.  This  notice  is 
necessary  to  inform  the  public  of  the 
comment  opportunity. 
DATES:  The  final  rule  became  effective 
Januarv'  22.  1993.  Comments  are  due  30 
days  after  the  date  of  publication  of  this 
notice. 

FOR  FURTHER  INFORMATION  CONTACT: 
Crace  H.  Kim,  Office  of  the  General 
C;ounsel,  U.S.  Nuclear  Regulatory 
C^ommission,  Washington,  DC  20555, 
telephone  301-504-3605. 

SUPPLEMENTARY  INFORMATION: 

Background 

In  l!i92  Congress  passed,  and  th(! 
President  signed,  the  Energy  Policy  .'\(  t 
of  1992  (Pub.  L.  102-486,  106  Stat! 
2776).  Title  XXVIII  of  that  Act  amend(.-d 
in  part  the  nuclear  power  plant 
licensing  provisions  of  the  Atomic 
Energy  Act  to  authorize  explicitly  the 
issuance  of  combined  construe;tion  ami 
operating  licenses  for  nuclear  power 
plant.s.  The  new  legislation  largtily 
codified  the  Commission's  existing 
regulat!«)ns  in  10  CFR  part  52  with 
respect  to  such  combined  licenses.  i)ul 
also  made  several  changes  to  the 
licensing  process  established  umU'.r 
those  regulations.  On  Deceinlxtr  2;t. 


1992,  the  Commission  issued  a  final 
rule  amending  part  52  in  light  of  the     ■ 
now  legislation  (57  FR  60975).  Finding 
prior  public  comment  on  the  part  52 
amendments  unnecessary  because  the 
changes  were  limited  to  incorporating 
the  language  of  the  Energy  Policy  Act 
into  the  regulations,  the  Conunission 
established  a  60-day  post-promulgation 
comment  period.  Id. 

On  February  18,  1993.  the  Nuclear 
Information  and  Resource  Service 
(NIRS),  which  did  not  submit  post- 
promulgation  comments,'  petitioned  the 
United  States  Court  of  Appeals  for  the 
District  of  Columbia  Circuit  for  review 
of  the  Commission's  final  rule.  DC 
Circuit  No.  93-1164.  Recently,  however, 
the  NIRS  voluntarily  requested 
dismissal  of  its  petition  for  review 
(which  the  court  granted)  after  obtaining 
the  Commission's  agreement,  in  the 
interest  of  judicial  economy,  to  provide 
the  NIRS  another  opportunity  for  post- 
promulgation  comment  on  the  final 
rule's  treatment  of  the  so-called 
".Sholly"  procedure  applicable  to 
combined  licenses.  The  "Sholly  ' 
procedure,  which  the  Commission  made 
applicable  to  combined  licenses  in  the 
final  rule  in  accordance  with  the  Energy 
Policy  Act  (see  57  FR  at  60976;  10  CFR" 
52.97(b)(2)(ii)),  allows  the  Commission 
to  make  an  amendment  to  a  combined 
license  immediately  effective  [i.p..  prior 
to  a  hearing)  if  it  makes  a  finding  that 
there  are  no  significant  hazanis 
considerations. 

In  light  of  these  .specific 
circumstances,  the  Conmiission  is 
providing  another  opportunity  for  post- 
promulgation  comment.  Any  interested 
member  of  the  public  may  submit 
comments  on  the  Commission's 
treatment  of  the  "Sholly"  procedure  in 
the  final  rule  (see  id.]  within  30  days  of 
the  (late  of  publication  of 'his  notice. 
Pursuant  to  10  CFR  2.804(f).  the 
Commission  will  publish  in  the  Federal 
Register  an  evaluation  of  the  significant 
c<miments  and  any  revisions  of  the  rule 
made  as  a  result  of  the  conmients  and 
thfnr  evaluation. 

Li.sl  of  Subjects  in  10  CFR  Part  52 

Administrative  practi«:e  and 
procedure.  Antitrust,  Backfitfing. 
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Combined  license,  Early  site  permit, 
Emergency  planning.  Fees,  Inspection. 
Limited  work  authorization.  Nuclear 
power  plants  and  reactors.  Probabilistii; 
risk  assessment.  Prototype,  Reactor 
siting  criteria.  Redress  of  site.  Reporting 
and  recdrdkeeping  requirements. 
Standard  design.  Standard  design 
certification. 

Dated  at  Rockville.  Maryland  ihis  filti  tiny 
of  June,  1994. 

For  the  Nudfiar  Regulatory  Commission 

John  C.  Hoyle, 

At:ting  Secretary  of  the  Commission. 

IFR  [>k:.  94-14122  Filed  f>-»-94;  8  45  ain| 
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'I  Ik;  only  po.sl-jjroii.iiln.iliori  (<iiiiniiM.l  lt..il  tbr 
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Assessments;  Forms,  Instructions, 
and  Reports 

AGENCY:  Federal  Depositlnsurance 

("orporation. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Board  of  Directors 
(Board)  of  the  Federal  Deposit  Insuranie 
Corporation  (FDIC)  is  proposing  to 
amend  its  nigulation  on  assessments  to 
provide  for  the  quarterly  collection  of 
a.ssessments  by  means  of  FDIC- 
originated  direct  debits  through  the 
Automated  Clearing  House  (ACH) 
network,  based  on  invoices  prepared  by 
the  FDIC  using  data  reported  by  insun-d 
institutions  in  their  quarterly  reports  of 
condition.  The  FDIC  believes  that  the 
proposed  amendments  would  result  in  a 
more  efficient  collection  process,  to  the 
benefit  of  the  deposit  insurance  hmds 
and  insured  institutions,  and  would 
reduce  the  reguLitory  burden  on  insun-d 
institutions.  The  Board  is  further 
proposing  to  amend  the  assessments 
regul.ttion  to  clarify  the  obligation  of 
nt.quiring  institutions  to  pay 
assessnunts  on  deposits  assumed  froni 
institutions  terminating  their  insured 
status;  to  delete  from  the  assessments 
regulation  the  existing  referenn;s  to 
experi(!n(  e  factors,  which  are  not 
availiible  for  u.se  after  1994;  and  to 
include  such  amendments  to  the  FDICs 
regulation  im  forms  as  are  necessitated 
by  th(!  proposed  changes  to  the 
assessiiKMits  regulation. 
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DATES:  Written  comments 
received  by  the  FDiC  on  or 
August  9,  1994. 

ADDRESSES:  Written  comme 
addressed  to  the  OfHce  of  th 
Secretan,'.  Federal  Deposit  I 
Corporation.  550 — 17th  St 
Washington,  DC  20429. 
be  hand-delivered  to  room 
F  Street.  NW..  Washington 
on  business  days  between  8: 
5  p.m.  (FAX  number.  (202) 
Comments  will  be  available 
inspection  in  room  7118.  55 
Street,  NW.,  Washington.  DC 
a.m.  and  4:30  p.m.  on  b 
FOR  FURTHER  INFORMATION 
Connie  Brindle.  Chief.  Asse.s ; 
Operations  Section.  Divisio 
(703)  516-5553.  or  Martha 
Counsel.  (202)  893-734H.  rt; 
collection  improvement  pro_ 
William  Farreil,  Chief,  ,^sses ; 
Maniigement  .Section.  Divis 
Finance.  (703)  516-5546.  or 
Bernard.  Counsel.  (202)  898- 
regarding  assessment  obligat 
acquiring  institutions:  Feder 
Insurance  Corporation.  Wash 
20429. 
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SUPPLEMENTARY  INFORMATION: 

I.  Collection  Improvement  Pdoposai 

A.  Existing  Statutory-  and  Re^  ulaton- 
Provisions 

Section  7(c)  of  the  Federal 


f  le; 
ft):  n 


Insurance  Act  (FDI  Act),  12  I 
1817(c),  requires  that  each  in 
d«!pf<sitory  institution  pav  a  5 
assessment  to  the  FDiC.  Payn 
assessment  is  to  be  made  in  t 
and  at  the  time(s)  prescribed 
Board.  Each  institution  is  to 
certified  statement  in  such 
containing  such  information 
requires.  An  officer  of  the  ins  i 
must  certify  that  the  statenien 
correc:t.  and  com.plete.  and  in 
accordance  with  the  statute  a 
regulations. 

At  present,  the  FD.'Cs 
regulations,  vvhich  are  based 
version  of  section  7  of  the  FD, 
require  the  payment  of  a.ssess 
twice  a  year.  The  amount  of  tl 
semiannual  paj-ment  is  comp 
institution.  The  computation, 
resulting  assessment  amount, 
on  the  certified  statement  filet 
institution,  which  is  af;coni, 
check  for  the  full  amount  of 
assessment.  The  payment  m 
postmarked  no  later  than  Jan 
the  first  semiannual  period  o 
(lanuary  through  June),  and  [u 
the  second  semiannual  perini 
through  December). 
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B  Purpose  of  the  Proposal 

The  FDIC  believes  that  the  e.xisting 
assessment  collection  process  can  be 
improved  substantially  by  utilizing  an 
electronic  payment  process,  to  the 
benefit  of  insured  depository 
institutions  and  the  federal  deposit 
insurance  funds.  BecatiseThafxisting 
process  is  paper-based,  it  is  more  time 
consuming  and  less  efficient— both  for 
insured  institutions  and  for  the  FDIC— 
than  an  improved  collection  process 
making  fuller  use  of  advanced  payment 
technology. 

The  proposed  rule  introduces  a  more 
efficient  collection  process  using  the 
Automated  Clearing  House  (ACH) 
network.  Funds  for  assessment 
payments  would  be  directly  debited  bv 
the  FDIC  from  accounts  designated  by 
insured  depository  institutions  for  that 
purpose.  This  procedure  would 
substantially  improve  the  efficiency  of 
the  collection  process,  in  such  ways  as 
eliminating  paperwork  costs  and 
allowing  the  FDIC  to  monitor 
assessment  receipts  electronically. 

In  connection  with  this  improvement 
in  the  collection  process,  the  FDIC 
believes  that  it  is  highly  desirable  to 
reduce  the  regulatorv-  burden  imposed 
on  insured  depositor>-  institutions  by 
shifting  to  the  FDIC  the  responsibility  of 
computing  each  institution's 
assessment.  To  facilitate  this  process, 
the  FDIC  is  also  proposing  a  move  to 
quarterly  assessment  payments.  The 
FDIC  believes  that  this  change  would 
have  other  benefits  as  well,  both  for  the 
FDiC  and  for  insured  institutions. 

A  quarterly-pavment  schedule  is  a 
straightforward  means  of  minimizing 
inefficiencies  in  the  assessment 
collection  process  that  would  not  be 
addressed  by  other  elements  of  the 
proposal.  For  example,  it  would 
simplify  the  assessment  computation  by 
basing  each  quarterly  installment  on  o.ne 
quarterly  report  of  condition  rather  than 
two.  It  would  also  resolve  a  timing 
problem  resulting  from  a  statutor>- 
rpquiren:ent.  Under  section  7(a)  of  the 
FDI  Act,  12  U.S.C.  1817(a).  the  certified 
statements  filed  by  each  institution  for 
a  particular  semiannual  assessm.ent 
period  must  be  based  on  the  two  reports 
of  condition  '  to  be  filed  by  the 
institution  for  the  prior  semiannual 
period.  The  report  dates  set  pursuant  to 
section  7(a)  are  March  31.  June  30. 
.September  30.  and  December  31.  The 
June  30  and  December  31  report  dates 


'  For  brtriks.  the  report  of  co.ndition  i.s  called  thi- 
Kcport  of  Income  aud  Condition:  for  thrift 
insijiiiiions.  the  Thrift  Financial  Report;  and  for 
in^urpd  branches  of  foreign  Iwnks.  the  Report  of 
.Assets  .ind  Liabilities  of  U.S.  flranches  ami 
.•\gfnci.is  of  Koreion  B<inks. 


precede  by  only  one  day  the  beginning 
of  the  semiannual  assessment  periods 
for  which  they  provide  the  basis  for 
assessment  computation.  As  a  result,  the 
report  data  needed  by  the  institution  for 
its  assessment  computation  are  not 
complete  until  the  beginning  of  the 
semiannual  period.  £md  are  not  required 
to  be  subm.itted  by  the  institution  until 
the  end  of  the  first  month  of  the 
semiannual  period.  If,  as  under  the 
existing  collection  process,  the  payment 
due  date  falls  early  within  the 
semiannual  period,  it  is  necessary  for 
each  institution  to  compute  its  own 
assessment,  since  there  is  not  sufficient 
time  before  the  due  date  for  the  FDIC  to 
receive  the  relevant  report  data  from  the 
institution  and  to  prepare  and  edit  an 
assessment  statement  based  on  the  data. 
Under  the  e.xisting  collection  process, 
any  subsequent  amendment  of  the 
reported  data  on  which  the  assessment 
is  ba.sed  can  potentially — and  often 
does — necessitate  recalculation  of  ihe 
institution's  assessment. 

A  possible  solution  to  this  timing 
problem  would  be  to  move  the 
semiannual  assessment  dun  date  to  a 
later  date  during  the  semiannual  period, 
for  example  to  the  end  of  the  first 
quarter  of  the  period  (that  is,  to  March 
31  and  September  30).  This  would  be 
preferable  to  the  existing  system  in  that 
it  would  provide  the  additional  time 
necessary  for  the  FDIC  to  receive  the 
requisite  data  from  insured  institutions 
and  to  initiate  a  direct  debit  for  the 
assessment  amount  due.  However,  it 
would  not  permit  other  improvements 
that  would  result  from  the  quarterly- 
collection  proposal,  such  as  simplifving 
the  assessment  computation,  reducing 
the  data-refinement  and  billing- 
adjustment  co.mplications  associated 
with  semiannual  collection,  and 
eliminating  the  risk  of  nonpayment  fur 
insurance  coverage  provided  for  some 
portion  of  the  assessment  period  in  the 
ca.se  of  an  institution  that  fails  prior  to 
the  payment  due  date.  Thus,  the  FDIC 
believes  that  the  quarterly-collection 
proposal  is  preferable  to  delayed 
sem.iannual  collection. 

Under  the  quarterly-collection 
proposal,  institutions  would  be  invoiced 
for  an  initial  quarterly  payment  for  the 
first  quarter  of  each  semiannual 
assessment  period  (for  example,  the 
period  beginning  January  1) 
approximately  one  month  before  the 
beginning  of  the  period  (in  this 
example,  on  November  30),  based  on  the 
report-of-condition  data  for  the  first 
quarter  of  the  preceding  semiannual 
period  (in  this  example,  Septemfjer  30). 
Although  the  due  date  for  this  first 
quarterly  payment  (December  30)  would 
fall  approximately  one  month  earlier 


than  the  due  date  for  the  semiannual 
payment  required  under  the  existing 
regulations,  the  quarterly  payment 
would  be  for  only  a  portion  (roughly 
one-half,  assuming  minimal  changes  in 
the  rate  of  deposit  growth  across 
quarters)  of  the  full  semiannual 
assessment  amount.  The  balance  of  the 
semiannual  assessment — based  on  the 
report  of  condition  for  the  last  day  of  the 
second  quarter  of  the  prior  semiannual 
period  (in  the  above  example,  December 
31) — would  be  due  approximately  3 
months  into  the  semiannual  period 
(March  30),  about  two  months  later  than 
the  existing  single  semiannual  payment 
date  (January  31). 

Based  on  FDIC  estimates,  the 
proposed  quarterly-payment  plan 
should  not  resuh  in  a  material  financial 


loss  either  to  the  FDIC  or  to  insured 
depository  institutions. 

It  is  currently  anticipated  that,  if 
adopted,  the  proposal  would  be 
implemented  for  the  semiannual 
assessment  period  beginning  July  1. 
1995. 

C.  Additional  Description  of  the 
Proposal 

1 .  Quarterly  Invoices. 

Under  the  proposal,  the  FDIC  would 
provide  to  each  insured  depository 
institution  a  quarterly  invoice  based  on 
the  quarterly  report  of  condition  most 
recently  due  from  the  institution.  In 
addition,  the  invoice  would  reflect 
adjustments  from  previous  quarters, 
such  as  adjustments  resulting  from 
amendments  to  earlier  reports  of 


condition  or  from  assessment  audits  by 
the  FDIC. 

The  invoices  would  be  provided  no 
later  than  30  days  before  the  due  dale 
of  the  quarterly  as.sessment  payment.  As 
the  following  table  indicates,  first- 
quarter  invoices  would  be  distributed  by 
the  preceding  November  30  for  the 
period  beginning  January  1,  and  by  the 
preceding  May  30  for  the  period 
beginning  July  1.  The  respective 
payment  dates  ^  for  these  invoices 
would  be  December  30  and  June  30. 
Second-quarter  invoices  would  be 
distributed  by  February  28  for  the  then- 
current  semiannual  period,  with  a 
payment  (debit)  date  of  March  30,  ami 
by  August  30  for  the  then-cummt 
semiannual  period,  with  a  payment  tlale 
of  September  30. 


Semiannual  assessment  period  covered 


Jan.-June 
July-Dec  .. 


Quarter 


Invoice 
date 


Nov.  30 
Feb.  28 
May  30 
Aug.  30 


Payment 
date 


Dec.  30 
Mar.  30' 
June  30 
Sept.  30 


Report  of 
condition 
used  lor 
prepara- 
tion 


Sept  30. 
Dec.  31 
Mar.  31 
June  30. 


The  proposal  would  eliminate  the 
existing  process  of  averaging  the  two 
assessment  bases  derived  from  the  two 
quarterly  reports  of  condition  for  the 
preceding  semiannual  period.  Instead, 
as  indicated  above,  each  quarterly 
payment  would  be  based  separately  on 
the  single  most  recent  report  of 
condition.  For  institutions  whose 
deposits  are  increasing,  this  change 
could  result  in  slightly  lower  payments 
in  earlier  quarters  and  higher  payments 
in  later  quarters,  while  the  converse 
would  apply  to  an  institution  whose 
deposits  are  decreasing.  On  the  whole, 
however,  whether  on  an  institution-by- 
institution  or  industry-wide  basis, 
elimination  of  averaging  is  expected  to 
simplify  the  assessment  process  without 
having  a  significant  impact  on  Ihe 
amount  of  assessments  paid. 

2.  Assessment  Computation  Review 
Procedure. 

I     The  assessment-base  data  reflected  on 
an  institution's  quarterly  invoices 
would  be  copied  from  data  reported  by 
the  institution  in  its  reports  of 
condition.  Given  the  source  of  the  data 
and  the  mechanical  nature  of  the 
assessment  computation,  it  is 
anticipated  that  there  would  be  only 
limited  occasion  for  institutions  to 


disagree  with  the  invoices.  However,  a 
procedure  for  resolving  any  such 
disagreeWients  is  included  in  the 
proposal^ 

Tne  new  procedure  would  apply  only 
to  disagreements  expressly  identified  in 
§  327.3(h)  of  the  proposed  regulation, 
such  as  where  the  institution  believes 
the  rate  multiplier  applied  by  the  FDIC 
is  inconsistent  with  the  assessment  risk 
classification  assigned  to  the  institution 
for  the  semiannual  period  for  which  the 
payment  is  due.  The  new  procedure 
would  not  apply  to  disputes  regarding 
the  appropriateness  of  the  assessment 
risk  classification  assigned  to  the 
institution;  such  disputes  would 
continue  to  be  covered  by  the  risk 
classification  review  procedure  in  the 
existing  regulations. 

Under  the  proposed  new  pro<:edure, 
the  period  within  which  an  institution 
could  file  a  request  for  revision  of  an 
invoice  would  generally  terminate  60 
days  from  the  date  of  the  invoice. 
However,  where  the  revision  would 
result  from  an  institution-initiated 
amendment  to  its  report  of  condition, 
the  filing  deadline  for  the  request  for 
revision  would  be  60  days  from  the  date 
on  which  such  amendment  is  filed. 
Such  amendment  of  the  report  of 
condition  would  not  automatically 


trigger  an  assessment  adjustment. 
Instead,  institutions  would  need  to 
utilize  the  new  procedure  to  provide 
notice  to  the  FDIC  of  the  requested 
revision  resulting  from  the  amendment. 

3.  Certified  Statements 

Under  the  proposed  rule,  institutions 
would  no  longer  be  required  to  compute 
their  assessments.  However,  pursuant  to 
section  7(c)  of  the  FDI  Act.  each 
institution  would  still  be  required  to  file 
a  semiannual  certified  statement.  For 
the  proposed  system,  the  FDIC  would 
provide  a  certified  statement  form 
reflecting  both  first-  and  second-quarter 
invoice  data.  The  form  would  show  a 
semiannual  assessment  amount  based 
on  the  two  quarterly  reports  of 
condition  on  which,  by  statute,  the 
certified  statement  is  to  be  based.  Each 
institution  would  be  required  to  certify 
its  agreement  with  the  assessment 
computation  shown  on  the  form  as 
received  from  the  FDIC  or,  alternatively, 
its  agreement  with  that  computation  as 
amended  in  a  manner  specified  by  Ihe 
institution. 

In  connection  with  amendment  of  Ihe 
assessments  regulation,  the  certified- 
statement  element  of  the  proposal 
includes  incidental  amendments  to  pjirt 
304  of  the  FDIC's  regulations  ("Fonns. 


'Under  the  proposal,  if  a  specifiijd  payjiieiil  d<i!c 
foils  on  a  day  that  is  not  a  business  day.  the 
pMymenl  date  t>e<:omes  the  previous  businps.s  day. 
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Instructions,  and  Reports"  (12  CFR  part 
304),  for  such  purposes  as  ■evising  the 
description  of  the  certified  statement 
fonnsin  §304.3. 

4.  Designated  Deposit  Acc<  unt 

A  necessary  component  i  if  the 
proposed  direct-debit  payn  ent  system  is 
the  designation  by  each  ins  ured 
institution  of  a  deposit  accdunt  to  be 
dtbited  by  the  FDIC  Undei  the 
proposal,  each  institution  vrould  be 
required  to  give  timely  noti  ce  to  the 
FDIC  of  the  account  design,  ited  by  the 
institution  for  that  purpose  In  addition, 
each  institution  would  be  r  squired  to 
take  any  action  necessary  t(i  enable  the 
FDIC  to  direct-debit  assessr  jent 
payments  from  the  account  and  to 
ensure  that  the  account  has  sufficient 
funds  to  cover  the  assessme  nt  amount 
on  the  FDIC  invoice.  Failurs  on  the  part 
of  the  institution  to  take  an    such  action 
or  to  provide  sufficient  fun<  ing  in  the 
designated  account  would  t  e  deemed  to 
constitute  nonpayment. 

5.  Semiannual  Noti(«  of  As  e.ssnient 
Risk  Classification 

Under  the  proposal,  the  d  ite  of  the 
notice  of  an  institution's  as;  essment  risk 
classification  currently  desc  ribed  in 
§  327.3(r)  would  be  changec  to  coincide 
with  the  date  of  the  first-qu<  rterly 
invoice.  The  FDIC  believes  I  lat 
combining  the  notice  and  th  j  invoice 
would  result  in  operational  jfficiencies 
both  for  the  FDIC  and  for  in:  ured 
depository  institutions. 

Comment  was  requested  I  y  the  FDIC 
on  a  similar  operational  chaige  in 
connection  with  an  assessment 
rulemaking  proceeding  last    ear.  The 
change  on  which  com.ment )  tas  sought 
at  that  time  was  the  consolic  ation  of  the 
assessment  rate  notice  and  t  le  certified 
statement  form  in  a  single  mailing.  A 
consolidated  mailing  was  su  sported  by 
each  of  the  six  comment  lett  rs  that 
addressed  it.  See  58  FR  343.'i7,  34365 
(June  25,  1993). 

6.  Payment  of  Interest  on  Ov  jrpayments 
and  Underpayments. 

Under  §  327.7  of  the  existi  ig 
assessments  regulations.  theFDIC  pays 
interest  to  insured  institutioi  s  for  any 
timely  overpayments  of  assei  sments. 
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from  the  time  the  assessment 


until  the  date  a  refund  or  ere  iit  is  given 


for  the  overpayment  amount 


institutions  are  required  to  p  ly  interest 
oa  underpayments  from  the  i  ssessment 
due  date  to  the  date  of  pavm<  nt  of  the 
shortfall. 

Because  of  inefficiencies  it  herent  in 
the  existing  paper-based  syst  im.  and  in 
tlie  semiannual  collection  pn  »cedure 
that  allows  very  little  time  fo  •  the 


is  due 


Similarly, 


refinement  of  report-of-condition  data 
before  it  is  used  in  assessment 
computations,  it  typically  takes  in 
e.xce.ss  of  three  to  five  months  from  the 
assessment  due  date  to  identify,  verify, 
and  pay  or  collect  overpayment  or 
underpayment  amounts  resulting  from 
miscomputations  or  similar  errors. 

The  proposed  rule  contemplates  a 
"rolling"  correction  process  in  which 
any  necessary  adjustments  in  the 
assessment  amount  are  made  on  a 
quarterly  basis.  Under  this  proposal,  the 
FDIC  would  pay  or  collect  interest  on 
overpayments  and  underpayments, 
respectively,  on  a  full-quarter  basis. 
Interest  would  be'due  for  the  period 
beginning  the  day  after  the  payment 
date  on  which  the  institution  overpaid 
or  underpaid  and  ending  on  the 
payment  date  for  the  quarterly  invoice 
refletJting  the  corresponding  adjustment. 
Thus,  even  if  an  underpayment  were 
identified  early  in  the  quarter,  the  FDIC 
would  not  collect  the  balance  due  until 
the  next  quarterly  assessment  payment 
date,  and  would  impose  interest  for  the 
entire  quarter.  The  converse  would 
apply  to  overpayments;  that  is,  the 
amount  of  the  overpayment,  together 
with  interest  through  the  next 
assessment  payment  date,  would  be 
credited  to  the  institution  on  the  invoice 
for  the  next  quarterly  payment  after  the 
overpayment  is  discovered. 

The  FDIC  believes  that  this  approach 
would  not  have  a  detrimental  impact  on 
insured  institutions.  Significantly, 
approximately  75  percent  of  incorrect 
assessment  payments  result  from  errors 
made  by  institutions  in  filling  out  their 
certified  statement  forms.  Such  errors 
would  be  virtually  eliminated  under  the 
proposed  procedure.  Moreover,  it  is 
anticipated  that  any  remaining 
adjustments  would  be  processed  more 
quickly,  and  that  institutions  would 
actually  pcy  less  interest  from 
underpaym.ent  errors— and  would 
receive  credit  for  overpayments  more 
quickly— than  under  the  existing 
arrangement. 

7.  Fail-Safe  Payment  Flan 

Because  the  proposed  payment 
procedure  relies  on  computerized 
sy.stems.  it  seems  pnident  to  provide  for 
a  back-up  plan  to  be  triggered  in  the 
event  of  a  system  failure  or  similar  but 
less  global  circumstances.  The  fail-safe 
plan  incorporated  into  the  proposed 
rule  provides  that  any  institution  that 
does  not  receive  its  quarterly  assessment 
invoice  by  the  beginning  of  the  month 
in  which  payment  is  due  is  to  promptly 
notify  the  FDIC.  It  is  anticipated  that,  in 
most  ca.ses,  the  FDIC  would  provide  a 
duplicate  invoice  to  the  institution. 
However,  in  the  event  that  could  not  be 


done,  the  institution  would,  as  a 
preliminary  matter,  make  its  quarterly 
payment  in  the  amount  shown  on  its 
assessment  invoice  for  the  preceding 
quarter.  Any  necessary  adjustments  to 
that  payment  would  be  reflected  on  the 
next  quarterly  invoice. 

II.  Mergers  Resulting  in  the 
Termination  oflnsured  Status 

A.  Assessment  Base  Adjiislmfnta 

Proposed  §  327.6(a)  sets  forth  the 
rules  for  computing  i.'-.stitutions' 
assessment  bases  when  one  institution 
(a  seller)  transfers  its  deposits  to  one  or 
more  other  institutions  (buyers),  and 
then  goes  out  of  business.  Transactions 
of  this  kind  (transfers)  can  take  many 
forms:  they  include  statutory  mergers, 
consolidations,  statutory  assumptions, 
and  contractual  arrangements  in  which 
buyers  purchase  assets  and  assume 
deposits  from  a  seller. "Proposed 
«?  327.6(3)  would  cover  all  such  cases. 
But  it  would  not  cover  coses  where  the 
seller  continues  to  survive  (such  as 
cases  in  which  a  seller  only  sells  some 
but  not  all  of  its  branches).  Nor  would 
it  cover  cases  in  which  buyers  assume 
deposits  from  the  receivership  for  a 
failed  in.stitution. 

Sometimes  the  buyers  complete  a 
transfer  (or  related  series  of  transfers)  in 
the  first  quarter  of  a  semiannual  period 
(January  through  March,  or  July  through 
September).  In  that  case,  the  buyers 
assume  all  the  .seller's  deposits  before 
the  end  of  the  quarter.  The  buyers  report 
the  transferred  deposits  in  their  first- 
quarter  reports  of  condition.  Under  the 
proposed  rule,  the  second-quarter 
payments  made  by  the  buyers  would  be 
based  (in  part)  on  the  tra.nsferred 
deposits. 

But  many  transfers  take  place  in  the 
.second  quarter  of  a  semiannual  P' riod 
(April  through  June,  or  OctoU  i  '..''rough 
December).  A  seller  still  has  deposits  at 
the  end  of  the  first  quarter,  and  reports 
the  deposits  in  its  first-quarter  report  of 
condition.  Under  the  proposed 
quarterly-payment  schedule  described 
herein,  an  institution  continuing  in 
busine.ss  would  make  a  second-quarter 
payment  based  on  these  deposits,  and 
that  payment  would  repre.sent  an 
installment  on  the  assessment  for  the 
upcoming  semiannual  period. 

However,  where  a  seller  has  gone  out 
of  business  before  the  start  of  the 
upcoming  semiannual  period,  there  may 
be  a  risk  that  neither  the  seller  nor  the 
buyers  would  pay  any  a.ssessments  on 
these  deposits  under  the  proposed 
quarterly-payment  plan.  The  buyers 
would  not  have  included  the.se  deposits 
in  their  first-quarter  reports  of 
condition,  and  would  not  have  (ounted 
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the  deposits  in  their  first-quarter 
assessment  bases.  The  net  effect  could 
be  that  neither  the  seller  nor  the  buyers 
would  compensate  the  FDIC  for  insuring 
these  deposits. 

Proposed  §  327.6(a)  would  clarify  the 
assessment  obligation  for  these 
transfers.  Section  7  of  the  FDI  Act  says 
the  FDIC  must  base  an  institution's 
assessment  on  the  probability  that  the 
appropriate  deposit  insurance  fund  will 
incur  a  loss  with  respect  to  the 
institution.  Section  7  further  specifies 
that  the  FDIC  must  take  into  account  the 
likely  amount  of  any  such  loss.  12 
U.S.C.  1817(b)(1).  Accordingly, 
proposed  §  327.6(a)  would  call  for  the 
buyers— the  institutions  that  would 
present  a  continuing  insurance  risk  to 
the  FDIC  for  the  deposits — to  pay 
assessments  that  reflect  that  risk. 

Proposed  §  327.6(a)  would  achieve 
this  goal  by  adjusting  the  buyers' 
assessment  bases  upward.  The  proposed 
rule  would  call  for  each  buyer's 
assessment  base  to  be  increased  by  that 
buyer's  "pro  rata  share"  of  the  seller's 
first-quarter  assessment  base:  that  is,  by 
the  ratio  of  the  deposits  that  the  buyer 
assumes  from  the  seller  to  the  seller's 
total  quarter-end  deposits.  The  proposed 
regulation  would  correspondingly 
reduce  the  seller's  assessment  base.' 

This  formula  is  designed  to  he 
relatively  simple,  and  to  be  satisfactory 
for  most  cases.  A  seller  generally 
transfers  all  its  deposits  at  the  same 
lime,  even  when  several  buyers  assume 
the  deposits.  In  a  few  cases,  a  seller  may 
transfer  its  deposits  to  several  buyers 
over  an  interval:  but  even  then,  the 
interval  tends  to  be  short,  and  the  seller 
tends  to  decline  in  size  (if  it  changes  in 
size  at  all).  The  formula  would  function 
properly  under  these  conditions. 

But  the  formula  would  not,  on  its 
own,  accommodate  cases  in  which  a 
seller's  volume  of  deposits  increases 
between  the  end  of  the  quarter  and  the 
date  of  the  transfer.  In  that  event,  the 
buyers  would  assume  more  deposits 
than  the  seller  reported  in  its  report  of 
condition.  The  formula  would  cause  the 
buyers'  collective  assessment  bases  to 
increase  by  an  amount  greater  than  the 
seller's  quarter-end  assessment  base. 
Proposed  §  327.6(a)  addresses  this 
difficulty  by  putting  a  cap  on  the 
aggregate  amount  by  which  the  buyers' 


'This  Utter  provision  m.iy  .soeni  supertluous.  In 
virtually  all  such  cases  the  seller  would  cease  to 
exist  before  the  end  of  the  transfer  period. 
Sometimes,  however,  a  related  series  of  transfers 
tould  extend  beyond  the  end  of  a  semiannual 
period.  In  that  case,  the  seller  would  still  be  in 
existence  at  the  start  of  the  following  period.  The 
seller  would  make  a  second-quarter  payment  based 
on  its  first-quarter  asse.s,smenl  liase.  Absent  this 
latter  provision,  the  FDIC  would  in  effect  be 
assessing  the  same  deposits  twice. 


assessment  bases  could  be  increased. 
The  FDIC  considers  that  it  would  be 
justified  in  collecting  an  aggregate 
assessment  based  on  the  seller's  quarter- 
end  assessment  base,  because  the  seller 
itself  would  pay  such  an  assessment  if 
the  seller  remained  in  existence.  But,  by 
the  same  token,  the  FDIC  would  not  be 
justified  in  collecting  an  aggregate 
assessment  based  on  a  higher  amount. 
Nor  would  the  formula,  on  its  own, 
accommodate  more  elaborate  deposit- 
transfer  arrangements.  For  example,  a 
buyer  may  be  acting  merely  as  an 
intermediary,  or  a  transfer  may  be  only 
incidental  to  other  mergers  or  deposit- 
assumptions.  In  such  cases,  the  formula 
might  not  accurately  reflect  the  likely 
amount  of  the  loss  that  the  buyer — or 
the  other  institutions— ultimately  pose 
to  their  insurance  funds  in  the 
upcoming  period. 

The  FDIC  does  not  believe  it  is 
possible  to  foresee  all  the  special 
situations  that  might  arise  in  complex 
cases.  Proposed  §  327.6(a)  accordingly 
would  give  the  FDIC  a  limited  flexibility 
to  adjust  a  buyer's  or  seller's  assessment 
base.  The  proposed  rule  would  specify 
that  the  FDIC  may  use  this  authority 
only  to  bring  an  institution's  assessment 
base  into  line  with  the  true  magnitude 
of  the  likely  amount  of  the  loss  that  the 
institution  poses  for  the  upcoming 
quarter— that  is,  with  the  institution's 
true  deposit-base  at  the  beginning  of 
that  quarter. 

It  must  be  emphasized  that  proposed 
§  327.6(a)  would  only  apply  to 
institutions  that  participate  directly  in  a 
transfer  (or  related  series  of  such 
transactions),  or  that  participate  in 
transactions  directly  related  to  such  a 
transaction  (for  example,  an  institution 
that  assumes  deposits  from  a  buyer). 
Furthermore,  the  authority  would  not 
mean  that  the  FDIC  could  consider  other 
risk  factors — ones  unrelated  to  the 
volume  of  deposits  transferred — in 
determining  the  likely  amount  of  the 
loss. 

B.  Examples 

The  following  examples  apply  the 
proposed  rule.  For  the  sake  of 
convenience,  amounts  in  the  examples 
are  rounded  to  the  nearest  million. 

Exam  pit;  1 —Partial  transfer  of  deposits; 
transferor  remains  in  business.  Institution  A 
reported  SlOO  million  worth  of  deposits  in  its 
report  ofcondition  as  of  Decemljer  31.  On 
January  15,  Institution  B  agrees  to  acquire  a 
branch  ofrice  of  Institution  A  that  held  S5 
million  worth  of  deposits  reported  in 
Institution  As  December  31  report  of 
condition.  Institution  A  continues  to  lie  an 
insured  institution.  Institution  A's  Februar>' 
:f!8  assessment  invoice  that  will  be  collected 
on  March  30  will  be  based  on  the  reported 


$100  million  worth  of  deposits,  in 
accordance  with  normal  processing. 

Institution  A  remains  responsible  for  the 
assessment  liability  on  January  1  based  on 
the  December  31  report  ofcondition.  The 
February  invoice  represents  the  second 
installment  payment  of  the  January  through 
June  semiannual  assessment  period.  The 
FDIC  expects  that  Institutions  A  and  B  may 
well  have  dealt  with  any  question  of 
allocating  the  cost  of  the  assessment 
premium.  But  Institution  A  must  still  make 
the  payment  to  the  FDIC. 

Example  2 — Partial  transfer  of  deposits; 
transferor  remains  in  business.  Institution  A 
reported  $100  million  worth  of  deposits  in  its 
report  ofcondition  as  of  September  30.  On 
October  1,  Institution  B  agrees  to  acquire  a 
branch  office  of  Institution  A  that  held  $10 
million  worth  of  deposits  reported  in 
Institution  A's  September  30  report  of 
condition.  Institution  A  continues  to  be  an 
insured  institution.  Institution  As  November 
30  as.sessment  invoice  that  will  be  collected 
on  December  30  will  be  based  on  the  SlOO 
million  worth  of  deposits,  in  accordance  with 
normal  processing. 

Institution  A  remains  responsible  for  the 
assessment  liability  established  on  October  1 
based  on  the  September  30  report  of 
condition.  The  November  invoice  represents 
the  first  installment  payment  for  the  next 
semiannual  assessment  period  (January 
through  June).  The  FDIC  expects  that 
Institutions  A  and  B  may  well  have  dealt 
with  any  question  of  allocating  the 
assessment  premium.  But  Institution  A  must 
still  make  the  assessment  payment  to  the 
FDIC. 

Example  3 — Transfer  of  deposits; 
transferor  ceases  to  exist.  Institution  A 
reported  $100  million  worth  of  deposits  in  its 
report  ofcondition  as  of  September  30.  Its 
assessment  base  (deposits  less  deductions)  is 
$90  million.  On  October  15.  Institution  A 
transfers  all  its  deposits  to  Institution  B  and 
goes  out  of  business.  Institution  A  has  only 
$98  million  in  deposits  at  the  time  of  the 
transfer.  The  FDIC  will  increase  Institution 
Bs  September  30  assessment  base  to  reflect 
its  pro  rata  share  of  Institution  A's 
assessment  base.  That  is.  Institution  B's 
assessment  base  will  be  increased  by  $88 
million,  determined  as  follows:  $9»  million 
deposits  acquired  divided  by  $100  million 
deposits  reported  by  Institution  A  on  its 
September  30  report  ofcondition  multiplied 
by  $90  .million  assessment  base  (98/100  x  $90 
million),  or  $88  million.  Institution  B  would 
receive  rredit  for  any  assessment  payments 
attributable  to  the  transferred  deposits  that 
have  already  been  made  by  Institution  A. 

Institution  B's  payment  represents  the  first 
installment  for  the  Januar>'  through  June 
assessment  period.  The  FDIC  considers  that 
the  deposits  transferred  in  bulk  to  Institution 
B  continue  to  pose  a  risk  to  the  insuranie 
fund.  Accordingly,  it  is  appropriate  to  adjust 
Institution  B's  asse.ssment  base  fo  reflect  that 
risk. 

Example  4 — Multiple  transfers  of  drposits, 
transferor  o^ses  to  exist.  Institution  A 
reported  $100  million  worth  of  deposits  in  its 
report  ofcondition  as  of  September  30:  its 
a.s.sessment  base  is  $90  million.  On  October 
\f}  it  transfers  $33  million  of  its  deposits  in 


29970 


Federbl  Rrgister  /  Vr.l.  59.  No.   Ill  /  Fiiday,  Jum;  10.  1004  /  Proposud  Rulf-s 


S  0 


K 


f  0 


r  -1 


bulk  to  Institution  B.  Instir 
Nhrink.<;  in  size  from  S67  n; 
iTiillion.  and  on  November 
remaining  deposits  to  !nsti 
will  increase  the  Stptembei 
of  Institutions  B  and  C.  by 
$4S  million,  respectively.  T 
calculation  shows:  Institut 
in  deposits  acquired  by  In-^t 
by  SlOO  million  depo'sils  re 
In.stjiution  A  on  the  Septein 
condition  multiplied  bv  S?lf 
as.s»-ssment  base  of  Institii 
from  the  report  of  condition 
.Se[itember;tl)  r^pcirt  of  com 
I'. — Sr>(i  million  in  deposits 
Instilurion  A  divided  bv  Si 
ili'posits  reporfi'cJ  bv  ln.';!itu 
.S<-ptcniber  report  of  t  ondiii 
the  S90  million  assessment 
.■\  determined  from  its  njpor 
1  he  FDIC  believes  ihal  tin 
methodology  pre'e.nted  pro^ 
continued  risk  in  the  insurai 
presented  by  tlie  deposits  l!i 
trri.n  Instilulion  A  to  Inslliiil 
The  iiisurai'.ce  luiui  will  bra 
ilr'posits  that  are  not  transfi 

H\amftlf  5 — Muhipic  trail 
imnsferor  ceases  to  exist  Tl 
p.^eM-nted  in  Exampit;  4  n-in 
tliis  example,  except  that  tin 
acquired  by  Iristitutiuiis  I)  ar 
niillion  and  SfiO  million,  res] 
siti:ation.  the  total  deposits  ! 
e\ce»'d  the  deposits  reported 
A's  September  .'JO  report  of  c 
<  ase.  ea»  h  institution's  pro  r; 
determined  by  dividing  the  a 
institution's  acquired  depusi 
deposiis  transferred  in  bulk  I 
disapiM-aringmstitution  \'\  If 
I  bus,  the  Sep!enil'/t,r  :U)  assr 
Instiliilion  B  would  be  in(.rei 
million  (S"iO  million  deposit" 
divided  b>  Si  10  million  tola 
transferred  by  In.stitution  A  ( 
(juarter  multiplifd  by  the  S'M 
Institution  A's  assessment  ba 
Institution  C.'s  September  :!0 
will  \h-  ini  reased  by  S4U  mill 
deposits  acquired  divided  by 
total  deposits  transferred  dur 
muliiplieil  by  the  SW)  miMifu 
h,is«'  of  Institution  A). 

Exiitnple  r, — flesolution  of  i 
institution.  Iiisiitutiun  .\  rep< 
million  worth  c»f  deposiis  in  i 
rj-port  of  condition.  InstiUiIio 
jil.K  ed  into  receivership  effe( 
riie  n-solution  of  In-ititution  , 
includes  the  transfer  of  all  dc 
Institution  B.  Tfje  a-solution  ( 
h.is  presumplAiily  taken  into 
assessn;ent  amount  that  woul 
invoiced  by  the  FDIf :  on  \ov 
coilii  !fd  on  Decin.ixT  30.  In 
not  owu  any  nddilional  asse 
deposits  a(quin;d  from  Insliii 
The  nilCfwIieves  that  tke 
cil  the  n.ssels  and  liabilities  of 
insiiUitioa  A  included  and  sa 
.is^»>ssmei!t  amount  to  U;  invi 
<in  the  assrsscnent  b,'sf  tleten 
S4'pteinl>»*r  tO  r«'(Kirt  of  conilii 
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The  r.\isting  rule  requires  the  sc^lk-r  to 
file  a  final  cotlified  statement  and  gives 
the  buyer  the  option — but  does  not 
imp(j.se  the  duty — of  making  the  filing 
on  behalf  of  the  seller.  The  proposed 
rule  would  do  away  with  final  certified 
stati^ments  in  the  case  of  transfers,  on 
the  ground  that  final  certified 
.statements  would  not  be  needed  in  tht; 
new  assessment  plan.  As  a  collateral  but 
incidental  matter,  the  proposed  rule 
would  fofinally  elin-.inate  Form  0420' 
11. 

l'ndt;r  the  proposed  rule,  in  order  lo 
determine  the  buyer's  first-quarter 
as-sessriitMit  base  for  use  in  computing  its 
second-quarter  assessment  payment,  the 
FDK;  would  need  to  know  the  amount 
of  deposits  that  the  buyer  has  assumed. 
The  f'DIC  does  not  believe,  howevtjr, 
that  it  is  necessary  lo  set  forth  a  fonnal 
reporting  requirement  in  the  propos<>d 
regulation.  The  FDIC  e.xpects  that  the 
existing  reports  that  buyers  must  make 
lo  their  primary  supervisors  would 
.s(!rve  this  purpose. 

An  institution's  second-quarter 
payment  would  be  due — in  hill,  and 
<:omputed  with  reference  to  the 
institution's  assc^.ssment  ba.se  as 
determined  pursuant  to  proposed 
*)  .3'J7.f«(a)(2) — on  the  regularly- 
-scheduled  payment  date.  An  institution 
that  underpaid  this  assessment  would 
have  to  pay  interest  on  the  shortfall  at 
the  rate  prescribed  by  proposed  §  ,327.7 
('I'ayment  of  interest  on  assessment 
uiidf  rpayinents  and  overpayments"). 
.Accordingly,  a  buyer  might  well  find  it 
convenient  to  estimate  the  deposits  it 
planned  to  assume,  and  to  relay  the 
estimate  to  the  FDIC.  If  the  payment 
exceeded  the  amount  properly  due,  the 
buyer  would  be  entitled  to  an 
adjustment  on  its  next  payment  for  the 
exce.ss  amouiil  so  paid  (plus  int(;rest) 

If  the  FDK;  were  to  receive  the 
estimates  early  enough,  it  could  use  the 
information  when  preparing  the  invoice 
for  the  buyer's  second-quarter  payment. 
If  not.  the  FDIC  could  i^ither  ,send  out  a 
supplemental  invoice  as  soon  as 
practicable  reflecting  the  amendments 
to  the  buyer's  as,sessment  base,  or  could 
make  an  appropriate  adjustment  to  th»! 
buyer's  m!xt  assessment  payment. 

III.  Deletion  of  References  to 
Experience  Factors 

The  FDIC's  assessments  regulations 
currently  permit  the  use  of  "experitmcc 
factors"  in  the  computation  of  an 
institution's  assessment  base,  for  the 
purpose  of  quantifying'unpo.sted  debits 
and  credits.  However,  under  the  existing 
regulations,  the  use  of  experience 
factors  will  no  longer  l)e  permitted  for 


asM'ssments  i\uv.  after  1094. 
Accordingly,  the  FDIC  proposes  lo 
delete  all  references  to  experience 
factors  from  the  regulations. 

IV.  Paperwork  Reduction  Act 

The  proposed  rule  contains  a  revision 
to  an  existing  collection  of  information. 
The  revision  has  been  submitted  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  and  approval 
pursuant  to  the  Paperwork  Reductimi 
.\cX  of  1980  (44  U.S.C.  3501  et  set].). 
Comments  regarding  the  accuracy  of  the 
burden  estimate,  and  suggestions  for 
reducing  the  burden,  should  be 
addressed  to  the  Office  of  ManagemtMit 
and  Budget.  Paperwork  Rednctiim 
Project  {MiiA-0057).  Washington.  DC 
20503.  with  copies  of  such  coniinents 
.sent  to  Steven  F.  Hanft.  Assistant 
tixecutive  Secretary  (Adniinistratiou), 
Federal  Deposit  Insurance  Clorpontion. 
room  F-40n.  550  17th  St..  NW.. 
Washington,  DC  20429. 

At  prt;sent,  f;ach  insured  depositor) 
institution  is  required  to  comjuiJe  its 
own  semiannual  assessment.  Under  thr 
proposed  rule,  assessments  would  be 
( <)!iiput(;d  by  the  FDIC  using 
information  reported  by  the  institution 
in  its  quarterly  reports  of  condition.  Tlu; 
institution  would  be  required  to  certifv 
its  agreement  with  the  assessment 
computation  shown  on  Ihe  certified 
'.tatement  form  as  received  from  the 
FDIC  or.  alternatively,  its  agreement 
with  that  computation  as  amendtid  in  a 
iiumner  specified  by  the  institution,  ll  is 
»!xpec  ted  that,  prior  to  certification,  an 
institution  would  compare  the 
information  on  the  form  with  its  own 
re<:ords — which  it  collects  and 
maintains  for  purposes  of  filing  its 
reports  of  condition — and.  if  necessary, 
indicate  any  amendments.  This  process 
should  constitute  a  substantiallv  smaller 
burden  for  the  institution  than 
preparing  and  reporting  its  own 
assessment  computation.  The 
requirements  concerning  the  certifit.'d 
statement  are  found  in  §  :t27.2  of  th(! 
proposed  rule. 

The  estimated  annual  reporting 
burden  for  the  collection  of  information 
requirement  in  this  proposed  rule  is 
summarized  as  follows: 

Approximate  Number  of 
liespondents:  KiAOO. 

X'niiiher  of  licsponses  per 
liesj)ondent:  2. 

Total  Approximate  Aimual 
Kesponses:  26,800. 

Average  Time  per  Hespoiise:  30 
minutes. 

Total  AviratiP  Atiniinl  Harden  Hoars: 
1.1.400. 
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V.  Regulatory  Flexibility  Act 

The  Board  hereby  certifies  that  the 
proposed  rule  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.). 

Under  the  proposal,  the  FDIC  would 
compute  the  assessment  payments  due 
from  each  depository  institution,  a  task 
currently  required  of  the  institution. 
Thus,  the  proposal  would  reduce  an    ' 
existing  burden.  Moreover,  to  the  extent 
any  burden  would  remain,  the  FDIC 
believes  that  it  would  be  proportionate 
to  the  size  of  the  institution  and, 
accordingly,  that  the  proposal  would 
not  have  a  disparate  impact  of  the 
nature  contemplated  by  the  Regulatory 
Flexibility  Act. 

VI.  Request  for  Public  Comment 

The  Board  hereby  requests  comment 
on  all  aspects  of  the  proposed  rule.  The 
Board  particularly  invites  comment  on 
the  proposal  to  collect  assessments  by 
means  of  direct  debits  initiated  by  the 
FDIC  and  on  the  impact  of  the  quarterly 
collection  of  assessments  on  insured 
depository  institutions.  Interested 
persons  are  invited  to  submit  written 
comment  during  a  60-day  comment 
period. 

Comments  are  not  requested  in  this 
proceeding  as  to  what  measure— 
whether  total  deposits  or  another 
measure— should  be  used  as  a  basis  for 
determining  an  institution's  as.sessment 
base.  The  Board  expects  to  seek  public 
comment  on  that  subject  in  the  near 
future,  in  a  separate  proceeding. 

List  of  Subjects 

12  CFR  Part  304 

Bank  deposit  insurance.  Banks, 
banking.  Freedom  of  information, 
Reporting  and  recordkeeping 
requirements. 

U  CFR  Port  327 

Asse.ssments.  Bank  deposit  insurance. 
Financing  corporation,  Savings 
associations. 

For  the  reasons  stated  in  the 
preamble,  the  Boerd  proposes  to  amend 
12  CFR  parts  304  and  327  as  follows: 

PART  304— FORMS,  INSTRUCTIONS 
AND  REPORTS 

1.  The  authority  citation  for  part  304 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  552;  12  U.S.C.  1817. 
1818,  1819,  1820;  Public  I^w  102-242.  105 
Stat.  2251  (12  U.S.C.  1817  note). 

2.  Section  304.3  is  revised  to  read  as 
follows: 


§304.3    Certified  statements. 

The  certified  statements  required  to 
be  filed  by  insured  depository 
institutions  under  the  provisions  of 
section  7  of  the  Federal  Deposit 
Insurance  Act  as  amended  (12  U.S.C. 
1817)  shall  be  filed  in  accordance  with 
part  327  of  this  chapter.  The  applicable 
forms  are  as  follows: 

(a)  Form  6420/07:  Certified  Statement. 
Form  6420/07  shows  the  computation  of 
the  semiannual  assessment  due  to  the 
Corporation  from  an  insured  depository 
institution.  As  provided  for  in  part  327 
of  this  chapter,  the  form  will  be 
furnished  to  insured  depository 
institutions  by  the  Corporation  twice 
each  calendar  year  and  the  completed 
statement  must  be  returned  to  the 
Corporation  by  each  institution,  except 
that  newly  insured  institutions  must 
submit  their  first  certified  statement  on 
Form  6420/10. 

(b)  Form  6420/10:  First  Certified 
Statement.  Form  6420/10  shows  the 
computation  of  the  semiannual 
assessment  due  to  the  Corporation  from 
an  institution  in  the  first  semiannual 
period  after  the  semiannual  period 
during  which  the  institution  becomes  an 
insured  depository  institution,  as 
provided  for  in  part  327  of  this  chapter. 

Appendix  A  to  Part  304— [Amended] 

3.  Appendix  A  to  part  304  is  amended 
by  removing  the  entries  for  FDIC  6400/ 
01,  Consolidated  Statement  Amending 
Certified  Statements,  and  FDIC  6420/11. 
Final  Certified  Statement. 


PART  327— ASSESSMENTS 

1.  The  table  of  contents  for  part  327 
is  revi.sed  to  read  as  follows: 

Subpart  A— in  General 

Sec. 

327.1  Purpose  and  scope. 

327.2  Ortified  statements. 

327.3  Payment  of  semiannual  assessments. 

327.4  Annual  assessment  rate. 

327.5  Assc-ssment  base. 

327.6  Termination  of  insurance: 
Assessments,  certified  statements,  and 
notices  to  depositors. 

327.7  Payment  of  interest  on  assessment 
underpayments  and  overpayments. 

327.8  Definitions. 

327.9  Assessment  rate  schedules. 

Subpart  &— Insured  Depository  Institutions 
Participating  in  Section  5((1)(3)  Transactions 

327.31  Scope. 

327.32  Computation  and  payment  of 
assessment. 

2.  The  authority  citation  for  part  327 
continues  to  read  as  follows: 

Aulhority:  12  U.S.C.  1441.  1441b,  1817- 
1819. 

3.  Section  327.2  is  revised  to  read  as 
follows: 


§327.2    Certified  statements. 

(a)  Required.  Each  insured  depository 
institution  shall  file  a  certified 
statement  during  each  semiannual 
period. 

(b)  Time  of  filing.  Certified  statements 
for  any  semiannual  period  must  be  filed 
no  later  than  the  second-quarterly 
payment  date  specified  in  §  327.3(d)(2). 
Certified  statements  postmarked  on  or 
before  such  date  are  deemed  to  be 
timely  filed. 

(c)  Form.  The  Corporation  will 
provide  to  each  insured  depositor>' 
institution  a  certified  statement  form 
showing  the  amount  and  computation  of 
the  institution's  semiannual  assessment. 
The  president  of  the  insured  depository 
institution,  or  such  other  officer  as  the 
institution's  board  of  directors  or 
trustees  may  designate,  shall  review  the 
information  shown  on  the  form. 

(d)  Certification— {\)  Form  accepted. 
If  such  officer  agrees  that  to  the  best  of 
his  or  her  knowledge  and  belief  the 
information  shown  on  the  certified 
statement  form  is  true,  correct  and 
complete  and  in  accordance  with  the 
Federal  Deposit  Insurance  Act  and  the 
regulations  issued  thereunder,  the 
officer  shall  so  certi^. 

(2)  Form  amended— [i)  In  general.  If 
such  officer  determines  that  to  the  best 
of  his  or  her  knowledge  and  belief  the 
information  shown  on  the  certified 
statement  form  is  not  true,  correct  and 
complete  and  in  accordance  with  the 
Federal  Deposit  Insurance  Act  and  the 
regulations  issued  thereunder,  the 
officer  shall  make  such  amendments  to 
the  information  as  he  or  she  believes 
necessary.  The  officer  shall  certify  that 
to  the  best  of  his  or  her  knowledge  and 
belief  the  information  shown  on  the 
form,  as  so  amended,  is  true,  correct  and 
complete  and  in  accordance  with  the 
Federal  Deposit  Insurance  Act  and  the 
regulations  issued  thereunder, 
(ii)  Request  for  revision.  The 
certification  and  filing  of  an  amended 
form  under  paragraph  (d)(2)  of  this 
section  does  not  constitute  a  reque.st  for 
revision  by  the  Corporation  of  the 
information  shown  on  the  form.  Any 
such  request  to  the  Corporation  for 
revision  of  the  information  .shown  on 
the  form  shall  be  submitted  separately 
from  the  certified  statement  and  in 
accordance  with  the  provisions  of 
§  327.3(h). 

(iii)  Rate  multiplier  The  rate 
multiplier  shown  on  the  certified 
statement  form  shall  be  amended  only  if 
it  is  inconsistent  with  the  assessment 
risk  classification  assigned  lo  the 
institution  in  writing  by  the  Corporationr 
for  the  current  semiannual  period 
pursuant  to  §  327.4(a).  Agreement  with 
the  rate  multiplier  shall  not  be  deemed 
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In  constitute  agreement  wit 
iissessment  risk  classificati 

§  327.5    [Removed] 

.!a.  Section  327.3  is  mmo 


§§  327. 3  and  327.4    {Redesig  liated  as 
§§327.4  and  327.5] 

4.  Sections  327.3  and  ;!27l4  an 
redesignated  as  §§  327.4  an  I  327. .S. 
respectively,  and  a  now  tj  3^7.3  is  addod 
to  read  as  follows: 


iri 


lot  ic: 


§  327.3    Payment  of  semiannual 
assessments. 

(a)  Hequirvd — (1}  /n  };pni 
provided  in  paragraph  (b)  o 
.section,  each  insured  depos 
institution  shall  pay  to  the 
in  two  quarterly  payments, 
semiannual  assessment  d 
accordance  with  this  part  3 
(2)  Notice  of  designated  c 
account.  For  the  purpose  of 
such  payments,  each  insure 
institution  shall  designate  a 
account  for  direct  debit  by  t 
Corporation.  No  later  than 
to  the  next  payment  date  sp 
paragraphs  (c)(2)  and  (d)(2) 
section,  each  institution  sha 
vvTitten  notice  to  the  Corpc 
account  designated,  inciudi 
information  and  authorizat 
by  the  Corporation  for  direc 
account.  After  the  initial  n 
designated  account,  no  furtl 
required  unless  the  instituti 
(hrsignates  a  different  accoui 
as.sessment  debit  by  the  Co 
which  case  the  requirement 
preceding  sentence  apply. 

(b)  Newly  insured  instHut 
newly  insured  institution  sh 
required  to  pay  an  assessnu 
semiannual  period  during  w 
becomes  an  insured  instituti 
.semiannual  period  following; 
during  which  it  becomes  an 
institution,  it  shall  pay  its  fu 
s*'miannual  assessment  at  tl 
in  the  manner  provided  for  i 
(d)  of  this  section,  in  an  amt 
the  product  of  its  assessment 
tlie  prior  semiannual  period, 
provided  for  in  §327.5(f:),  mi 
one-half  of  the  annual  asse 
corresponding  to  the  assessni 
classification  assigned  to  the 
pursuant  to  §  327.4(a).  For  Ih 
of  making  such  payment,  the 
shall  provide  to  the  Corporat 
than  the  payment  date  speci 
paragraph  (d){2)  of  this  sectif^ 
notice  required  by  paragra[)h 
this  s(!C.tion. 

(c)  First-quarterly  payment 
Invoice.  No  later  than  30  day 
the  payment  date  specified  ii 
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(c)(2)  of  this  section,  the  Corporation 
will  provide  to  each  insured  di;positorv  / 
institution  an  invoice  showing  the 
amount  of  the  assessment  payment  due 
from  the  institution  for  the  first  quarter 
of  the  upcoming  semiannual  period,  and 
the  computation  of  that  amount.  Subject 
to  paragraph  (g)  of  this  section  and  tti 
subpart  B  of  this  part,  the  invoiced 
amount  shall  be  the  product  of  the 
following:  The  assessment  base  of  the 
institution  for  the  preceding  September 
30  (for  the  semiannual  period  beginning 
the  following  January  1)  or  March  31 
(for  the  semiannual  period  btjginning 
the  following  July  1)  computed  in 
accordiince  with  §  327.5;  multiplied  by 
one-quarter  of  the  annual  assessm«.'nt 
rate  corresponding  to  the  assessment 
risk  classification  assigned  to  the 
institution  pursuant  to  §  327.4(a). 

(2)  Payment  date  and  manner.  On 
DtJcember  30  (for  the  semiannual  period 
l>eginning  the  following  January  1)  and 
on  June  30  (for  the  semiannual  period 
beginning  the  following  July  1),  the 
Corporation  will  cause  the  amount 
stated  in  the  applicable  invoice  to  be 
directly  debited  from  the  deposit 
account  designated  by  the  insured 
deoository  institution  for  that  purpose 

(d)  Second-quarterly  payment — (1 ) 
Invoice.  No  later  than  30  days  prior  to 
tht>  payment  date  spec:ified  in  paragraph 
(<1)(2)  of  this  section,  the  Corporation 
will  provide  to  each  insured  depository 
institution  an  invoice  showing  the 
amount  of  the  assessment  payment  due 
from  the  institution  for  the  second 
quarter  of  that  semiannual  period,  and 
the  computation  of  that  amount.  Subject 
to  paragraph  (g)  of  this  section  and  to 
subpart  B  of  this  part,  the  invoiced 
amount  shall  be  the  product  of  the 
following;  The  assessment  base  of  the 
institution  for  the  preceding  December 
31  (for  the  semiannual  period  beginning 
the  following  January  1)  or  June  30  (for 
the  semiannual  period  b«>ginning  the 
following  July  1)  computed  in 
accordance  with  §  327.5;  multiplied  by 
one-quarter  of  the  annual  assessment 
rate  corresponding  to  the  assessment 
risk  classifi(  otion  assigned  to  the 
institution  pursuant  to  §327. 4(a). 

(2)  Payment  date  and  manner.  On 
March  30  (for  the  semiannual  period 
beginning  the  preceding  January  1)  and 
on  September  30  (for  the  semiannual 
period  beginning  the  preceding  July  1). 
the  Corporation  will  cause  the  amount 
stilted  in  the  applicable  invoice  to  be 
directly  debited  from  the  deposit 
account  designated  by  the  insured 
d('oosilor>-  in.stitution  for  that  purpose. 

(e)  Necessary  action,  sufficient 
funding  by  institution.  Each  insunnl 
depository  institution  shall  take  all 
actions  necessary  to  allow  the; 


Corporation  to  debit  assessments  from 
the  institution's  designated  deposit 
account  and.  prior  to  each  payment  date 
indic:ated  in  paragraphs  (c)(2) "and  (d)(2) 
of  this  section,  shall  ensure  that  funds 
in  an  amount  at  Icsast  equal  to  the; 
invoiced  amount  are  available;  in  tlw; 
designated  account  for  dir(!c:t  dc^bit  by 
the  Corporation.  Failure  to  take;  any 
such  action  or  to  provide  such  funding 
of  the  account  shall  be  deemed  to 
constitute  nonpayment  of  the 
assessment. 

(f)  Business  days.  If  a  payment  dale 
spcjcified  in  paragraph  (c)  or  (d)  of  this 
section  falls  on  a  day  that  is  not  a 
busin<;ss  day,  the  applicable  date  sliail 
be  the  previous  businciss  day. 

(g)  Payment  adjustments  in 
succeeding  quarters.  Thv  quarterly 
assessment  invoices  provided  by  ihe 
Corporation  may  reflect  adjustrncnis 
resulting  from  such  factors  as 
amendments  to  prior  quarterly  reports 
of  condition,  retroactive  revision  of  an 
institution's  assessment  risk 
classification,  and  revisions  of 
assessment  computations  for  prior 
C]uarters. 

(h)  Bequest  for  revision  of 
computation  of  quarterly  assessment 
payment — (l)  In  general.  An  iiistilution 
may  submit  a  request  for  revision  of  the 
computation  of  the  institution's 
quarterly  assessment  paynujut  as  shown 
on  the  quarterly  invoice.  Such  revision 
may  be  requested  in  the  following 
circumstanccjs: 

(i)  The  institution  disagrees  with  the 
computation  of  the  assessmciut  base  as 
stated  on  the  invoice; 

(ii)  The  institution  dtJtermimis  that  the; 
rate  multiplicir  applied  by  thi; 
Corporation  is  inconsist(>nt  with  the 
assessment  risk  classification  assigncHl 
to  the  institution  in  writing  by  the 
Corporation  for  the  semiannual  period 
for  which  the  paym«;nt  is  due;  or 

(iii)  The  institution  believcjs  that  the 
invoice  does  not  fully  or  accurately 
rciflect  adjustments  provid(;d  for  in 
paragraph  (g)  of  this  sec;tion. 

(2)  inapplicability.  This  para-^raph  (h) 
is  not  applicable  to  requests  for  ri;vif!w 
of  an  institution's  assessment  risk 
classification,  which  are  covered  by 

«j  327.4(d). 

(3)  Requirements.  Any  such  request 
for  revision  must  be  submitted  within 
()0  days  of  the  date  of  the  quarterly 
assessment  invoice  for  which  revision  is 
requested,  except  that  requests  for 
revisicm  resulting  from  detection  by  the; 
institution  of  an  error  or  omission  for 
which  the  institution  files  an 
amendment  to  its  quarterly  report  of 
condition  mu.st  be  submittcid  within  GO 
days  of  the  filing  date  of  the  amendment 
to  th<>  quarteriy  report  of  condition.  The; 


request  for  revision  shall  be  submitted 
to  the  Chief  of  the  Assessment 
Operations  Section,  and  shall  provide 
documentation  sufficient  to  support  the 
revision  sought  by  the  institution.  If 
additional  information  is  requested  by 
the  Corporation,  such  information  shall 
be  provided  by  the  institution  within  21 
days  of  the  date  of  the  Corporation's 
request  for  additional  information.  Any 
institution  submitting  a  timely  request 
for  revision  will  receive  written  notice 
from  the  Corporation  regarding  the 
c  'Jtc;ome  of  its  request.  Upon 
completion  of  a  review,  the  Chief 
Financial  Officer  (or  his  or  her  designee) 
shall  make  a  determination  as  to 
whether  the  requested  revision  is 
wnrrnnted  and  shall  promptly  notify  the 
institution  in  writing  of  the 
determination. 

(i)  Assessment  notice  not  received. 
Any  institution  that  has  not  rec^eived  an 
a.ssessment  invoice  for  any  quarterly 
payment  by  the  fifteenth  day  of  the 
month  in  which  the  quarterly  payment 
is  due  shall  promptly  notify  the 
Corporation.  Failure  to  provide  prompt 
notice  to  the  Corporation  shall  not  affect 
the  institution's  obligation  to  make  hill 
and  timely  assessment  payment.  Unless 
otherwise  directed  by  the  Corporation, 
the  institution  shall  preliminarily  pay 
the  amount  shown  on  its  assessment 
iiivoice  for  the  preceding  quarter, 
subject  to  subsequent  ccjrrection. 
5.  Newly  designated  §  327.4  is 
amended  by  revising  the  section 
hr>ading;  removing  paragraphs  (a) 
through  (r);  redesignating  paragraphs 
(d),  (f),  and  (g)  as  new  paragraphs  (g), 
(c),  and  (d).  respectively;  removing  the 
heading  of  paragraph  (e);  redesignating 
paragraphs  (e)(1)  and  (e)(2)  as  new- 
paragraphs  (a)  and  (b),  respectively,  and 
r.;vising  them;  revising  newly 
d(!signated  paragraph  (g);  and 
redesignating  paragraphs  (h)  and  (i)  as 
new  paragraphs  (f)  and  (e),  respectively, 
to  read  as  follows; 

1 327.4    Annual  assessment  rate. 

(a)  Assessment  risk  classification.  For 
the  purpose  of  determining  the  annual 
assessment  rate  for  BIF  members  under 
§  327.9(a).  and  the  annual  as.sessment 
rate  for  SAIF  members  under  §  327.9(c), 
each  insured  depository  institution  will 
be  assigned  an  "assessment  risk 
classification".  Notice  of  the  assessment 
risk  classification  applicable  to  a 
particular  semiannual  period  will  be 
provided  to  the  institution  with  the 
first-quarterly  invoice  provided 
pursuant  to  §  327.3(c)(2).  Each 
institution's  assessment  risk 
classification,  which  will  be  compo.sed 
ot  a  group  and  a  subgroup  assignment. 
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will  be  based  on  the  following  capital 
a;ul  supervisory  factors: 

(1)  Capital  factors.  Institutions  will  be 
assigned  to  one  of  the  following  thrc;e 
capital  groups  on  the  basis  of  data 
reported  in  the  institution's  Report  of 
Income  and  Condition,  Report  of  Assets 
and  Liabilities  of  U.S.  Branches  and 
Agencies  of  Foreign  Banks,  or  Thrift 
Financial  Report  c:ontaining  the 
necessary  capital  data,  for  the  report 
date  that  is  closest  to  the  last  day  of  the 
seventh  month  preceding  the  current 
semiannual  period. 

(i)  Well  capitalized.  For  assessment 
risk  classification  purposes,  the  short- 
form  designation  for  this  group  is  "1". 
(A)  Except  as  provided  in  paragraph 
(.))(l){i)(B)  of  this  section,  this  group 
cnnsists  of  institutions  satisfying  each  of 
the  following  capital  ratio  standards: 
Total  risk-based  ratio,  10.0  percent  or 
greater;  Tier  1  risk-based  ratio,  6.0 
l)erc;ent  or  greater;  and  Tier  1  leverage 
ratio,  5.0  percent  or  greater.  New 
in.sured  depository  institutions  coming 
into  existence  after  the  report  date 
specified  in  paragraph  (a)(1)  of  this 
s.icfion  will  be  included  in  this  group 
for  the  first  semiannual  period  for 
which  they  are  required  to  pay 
assessments, 

(B)  For  purposes  of  assessment  risk 
classification,  an  insured  branch  of  a 
foreign  bank  will  be  deemed  to  Ix^  "well 
capitalized"  if  the  insured  branch 
maintains  the  pledge  of  as.sets  required 
under  12  CFR  346  19,  and  maintains  the 
eligible  assets  prescribc^d  under  12  CFR 
346.20  at  108  percent  or  more  of  the 
average  book  value  of  the  insured 
branch's  third-party  li.ibilities  for  the 
quarter  ending  on  the  report  date 
specified  in  paragraph  (a)(1)  of  this 
section. 

(ii)  Adequately  capitalized.  For 
assessment  risk  classification  purposes. 
tiie  short-form  designatirm  for  this  group 
is  "2". 

(A)  Except  as  provitfed  in  (a)(l)(ii)(Bj 
of  this  section,  this  group  consists  of 
institutions  that  do  not  .satisfy  the 
standards  of  "well  capitalized"  under 
this  paragraph  but  which  satisf\  each  of 
the  following  capital  ratio  standards: 
Total  risk-based  ratio,  8.0  percent  or 
greater;  Tier  1  risk-based  ratio,  4.0 
psrceni  or  greater;  and  Tier  1  leverage 
ratio,  4.0  percent  or  greater. 

(B)  For  purposes  of  assessment  risk 
classification,  an  insured  biani  h  of  a 
foreign  bank  will  be  deemed  to  l)e 
"adequately  capitalizeii"  if  the  insured 

branc:h: 

( 1 )  Maintains  the  pledge  of  a.ssels 
r.'ouired  under  12  CFR  346.19; 

(2)  Maintains  the  eligible  assets 
prescjribed  under  12  CFR  346.20  at  106 
p(;rcenf  or  more  of  the  a\ « rage  book 


value  of  the  insured  branch's  third-party 
liabilities  for  the  quarter  ending  on  the 
report  date  specified  in  paragraph  (a)(1) 
of  this  section;  and 

(.1)  Does  not  meet  the  definition  of  a 
well  c:apitalized  insured  branch  of  a 
foreign  bank. 

(iii)  Undercapitalized.  For  asscssnuMit 
risk  classification  purposes.  Ihe  short- 
form  designation  for  this  group  is  "3". 
1  his  group  consists  of  institutions  that 
do  not  qualify  as  either  "well 
capitalized"  or  "adequately  capilaliz4-d 
under  paragraphs  (a)(1)  (i)'and  (ii)  of 
this  .section. 

(2)  Supenisory  risk  factors.  Within  its 
capital  group,  each  institution  will  be 
assigned  to  one  of  three  subgroups 
based  on  the  Corporation's 
consideration  of  supervisory  evaluations 
provided  by  the  institution's  primary 
federal  regulator.  The  supen  isory 
evaluations  include  the  results  of 
examination  findings  by  the  primary 
federal  regulator,  as  well  as  other 
.information  the  primary  federal 
regulator  determines  to  be  relevant   In 
addition,  the  Corporation  will  take  into 
consideration  such  other  information 
(such  as  state  examination  findings,  if 
appropriate)  as  it  determines  to  be 
relevant  to  the  institution's  financ  iai 
condition  and  the  risk  posed  to  the  HIF 
or  SAIF.  Authority  to  set  dalc;s 
applic  able  to  the  determination  of 
supervisory  subgroup  assignments  is 
diilegated  to  the  Corporation's  Direc  lor 
of  the  Division  of  Supervision  (or  his  or 
her  designee).  The  Ihrise  supervisory 
subgroups  are: 

(i)  Subgroup  "A'.  This  subgroup 
consists  of  financially  sound 
institutions  with  only  a  fcnv  minor 
weaknesses; 

(ii)  Subgroup  'fl'.  This  subgroup 
ccmsists  of  institutions  that  demonsfrati' 
wf!akntrsses  which,  if  not  correc:ted, 
could  result  in  significant  deterioration 
of  the  institution  and  increased  risk  of 
loss  to  the  BIF  or  SAIF;  and 

(iii)  Subgroup  "C".  This'subgroup 
consists  of  instituticms  thai  po,se  a 
substantial  probability  of  loss  to  Ihe  BIF 
or  SAIF  unle.ss  effective  corrective 
action  is  taken. 

(b)  Payment  of  assi^ssment  at  rate 
assigned.  Institutions  shall  make  limi  Iv 
payment  of  assessments  based  on  the 
assessmc;nt  risk  classification  assigned 
in  Ihe  notic;e  providc;d  to  Ihe  institiitioii 
pursuant  to  paragraph  (a)  of  this  sec  lion 
Timely  payment  is  required 
notwithstanding. any  request  for  rev  icw 
filed  pursuant  to  paragraph  (d)  of  this 
secticm.  An  institution  for  which  Ihe 
as.sessment  risk  c:lassifica!ion  cannot  \>v 
dt;termined  prior  to  an  invoic:c  dalf 
specified  in  §  327  3  (c)(1)  or  (<!)(! )  sh.ill 
preliminarily  p.iy  on  thai  invoice  nl  the 
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assessment  rate  applicable  U 
classification  designated  "2/ 
appropriate  rate  schedule  sel 
?j  327.9.  If  such  institution  is 
subsequently  assigned  for  th 
semiannual  period  an  r.s 
classification  other  than  that 
as  ■■2A",  or  if  theclassificnti 
to  an  institution  in  the  noiici 
subsequently  changed,  any 
as.sessment  paid  by  the  instit 
be  credited  by  the  Corporuti 
inferpst.  and  any  additional 
owed  shall  be  paid  by  the  in.' 
with  interest,  in  the  next 
assossment  payment  after  su 
subsequent  assignment  or  ch 
Interest  payable  under  this  p 
shall  be  determined  in 
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(g)  Lifaline  accounts.  Notw  tii.standing 
any  other  provision  of  tiiis  pi  rt  327.  the 
portion  of  an  institution's  ass  j'isrnent 
base  that  is  attributable  to  de  losits  in 
lifeline  accounts  pursuant  to  he  Bank 
Enterprise  Act.  12  U.S.C.  183^.  will  be 
assessed  at  such  rale  as  may 
established  by  the  Corporatio 
to  12  U.S.C.  1834  and  section 
of  the  Federal  Deposit  Ins 
amended.  12  U.S.C.  1817(b){i 

6.  Newly  designated  tj  327. 
amended  by  revising  the  secti 
heading,  removing  paragraph 
redesignating  paragraphs  (h)  < 
new  paragraphs  (a)  and  (b),  n,  i 
revising  newly  designated  p^i  a 
introductory  text,  revising  nn 
designated  paragraphs  (b)(1) 
introductory  text  and  (b){l)(i; 
removing  newly  designated  piraj^raphs 
(b)(l)(iii)  and  (b)(l)(iv).  and  a^  ding  a 
new  paragraph  (c).  to  reed  as  fr.llows: 

§  327.5    Assessment  base. 

(a)  Con:putation  o/a,sseis;j?  'nt  Lafip. 
Except  as  provided  in  paragra  )h.(c)  of 
this  section,  the  assessment  bi  se  of  an 
insur'id  depositor/  institution  for  any 
dati;  on  which  the  institution  s  requirt^d 
to  file  a  quarterly  report  of  co;  dition 
shall  be  computed  by. 
«         *         •         •         • 

(!))  Mfithods  of  reporting  unhot.ted 
credits  and  unposted  debits—  1 ) 
Unposted  credits.  Each  insure  1 
depository  institution  shall  re  if.rt 
unposted  credits  in  quarterly   eports  of 
condition  for  addition  to  the  assessment 
ba'-c  in  the  following  manner: 


(ii)IftJ 


e  institution's  recfirc 


the  total  actual  amount  of  unp 
credits  but  do  not  segregate  fh 
as  stated  in  paragraph  {b)(1)(i) 
section,  the  institution  must 
total  actual  amount  of  the  unphsted 
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credits  for  addition  to  time  and  savings 
deposits. 

*         *         *         ft         * 

(c)  :Vf?iWy  insured  institutions.  In  the 
case  of  a  newly  insured  institution,  the 
assessment  base  for  the  last  date  for 
which  insured  depository  institutions 
are  required  to  file  quarterly  reports  of 
condition  within  the  semiannual  period 
in  which  the  newly  insured  institution 
became  an  insured  institution  shall  be 
deemed  to  be  its  assessment  base  for 
that  semiannual  period.  If  llie 
institution  has  not  filed  such  a  report  by 
th(i  due  date  for  such  reports  from 
insured  depository  institutions,  it  shall 
promptly  provide  to  the  Corporation 
such  information  as  the  Corporation 
may  require  to  prepare  the  certified 
statement  form  for  the  institution  for  the 
current  semiannual  period. 

7.  Section  327.6  is  amended  by 
revising  the  section  heading  and 
paragraph  (a)  to  read  as  follows: 

§  327.6    Termination  cf  insurance: 
Assessments,  certified  statements,  and 
notices  to  depositors. 

(a)  Deposit  transfers — (1)  Assessment 
base  computation.  If  a  deposit-transfer 
transaction  occurs  at  any  time  in  the 
second  ouarter  of  the  transfer  period — 

(i)  Eacn  acquiring  institution's 
assessment  base  for  the  first  quarter  of 
the  transfer  period  (as  computed 
pursuant  to  §  327.5)  shall  be  increased 
by  an  amount  equal  to  such  institutions 
pro  rata  share  of  the  transferring 
institution's  assessment  base  for  such 
first  quarter;  and 

(ii)  The  transferring  institution's 
assessment  base  for  such  first  quarter 
shall  be  reduced  by  an  amount  equal  to 
the  following  product:  the  transferring 
institution's  assessment  base  for  that 
quarter;  multiplied  by  the  sum  of  the 
pro  rata  shares  of  all  acquiring 
institutions  participating  in  deposit- 
transfer  transactions  occurring  during 
the  second  quarter  of  the  transfor 
period. 

(2)  For  pu'ijoses  of  paragraph  (a)(1)  of 
this  sectio-:.  ;he  phrase  "pro  rata  sha-i-e" 
means  a  f.'-action  the  numerator  of  which 
is  the  deposits  assumed  by  an  acquiring 
institution  from  the  transferring 
institution  during  the  second  quarter  of 
the  transfer  period,  and  the  denominator 
of  which  is  the  total  deposits  of  the 
transferring  institution  as  required  to  bt- 
reported  in  the  quarterly  report  of 
condition  for  the  first  quarter  of  the 
transfor  period. 

(3)  Otner  assessment-base 
adjustments— [])  In  general.  The 
Corporation  may  in  its  discretion  make 
such  adjustments  to  the  assessment  base 
of  an  institution  participating  in  a 
deposit-transfer  transaction,  or  in  a 


related  transaction,  as  may  be  necessary 
properly  to  reflect  the  hkely  amount  of 
the  loss  presented  by  the  institution  to 
its  insurance  fund. 

(ii)  Limitation  on  adjustments.  The 
total  amount  by  which  the  Corporation 
may  increase  the  assessment  bases  of 
acquiring  or  other  institutions  under 
paragraph  (a)(2)(i)  of  this  section  shall 
not  e.xceed.  in  the  aggiegate.  the 
transferring  institution's  assessment 
ba:>e  as  reported  in  its  quartorlv  report 
of  condition  for  the  fi,-st  quarter  of  the 
transfer  period. 
*         »         »        *        ft 

8.  Section  327.7  is  amended  by 
revising  the  section  heading  and 
paragraph  (a),  to  read  as  follows; 

§  327.7    Payment  of  interest  on  assessment 
underpayments  and  overpayments. 

(a)  Pcynwnt  of  interest — (1)  Payment 
by  institutions.  Each  insured  depository- 
institution  shall  pay  intere.st  to  the 
Corporation  on  any  underpayment  of 
the  institution's  assessment. 

(2)  Payment  by  Corporation.  The 
Corporation  will  pay  interest  to  an 
insured  depositor)-  institution  on  any 
overpayment  by  the  institution  of  its 
assessment. 

(3)  Accrual  of  interest.  Interest  shall 
accrue  under  this  section  from  the  day 
following  the  due  daW.  as  provided  for 
in  §  327.3(c)  and  (d),  of  the  quarterly 
assessment  amount  that  was  overpaid  or 
underpaid,  through  the  payment  date 
applicable  to  t.he  quarterly  assessment 
invoice  on  which  adjustment  is  made  bv 
the  Corporation  for  the  underpayment 
or  ovi^qoayment.  proiided.  however, 
that  interest  shall  not  begin  to  accrue  c:i 
any  overpayment  until  the  dav 
following  the  date  such  overpavineiit 
was  received  by  the  Cfirporation. 

*         *        •         ft        • 

9.  vSection  327.8  is  amended  iiy 
revising  paragraph  (d)(2)  and  by  adding 
a  new  paragraph  (h).  to  read  as  follows: 

§327.8    Definitions. 

«  «         ♦         •         ft 

(dj   *   *   * 

(2)  Current  semiannual  period.  The 
t(;rm  current  semiannual  period  means, 
with  respect  to  a  certified  statement  or 
an  assessm.ent.  the  se.miannual  periorl 
within  which  such  certified  statement  i,-, 
required  to  be  filed  or  for  which  sue  h 
assessment  is  required  to  be  paid. 
»         *         ft         ft         ft 

(h)  As  used  in  §  327.6.  the  following 
ternss  are  given  the  following  meanings: 

(1)  Acquiring  institution.  The  term 
acquiring  institution  means  an  insured 
depository  institution  that  assumes 
some  or  all  of  the  deposits  of  a 
transferring  ii-istitution  in  a  particular 
deposit-transfer  transaction. 


(2)  Transferring  institution.  The  term 
transferring  institution  means  an 
insured  depository  institution  the 
deposits  of  which  are  assumed  by  an 
acquiring  institution  in  a  particular 
deoosit-transfer  transaction. 

(3)  Deposit-transfer  transaction.  The 
term  deposit-transfer  transaction  means 
the  assumption  by  one  insured 
depository  institution  of  another 
insured  depository  institution's  liability 
for  deposits,  whether  by  way  of  merger, 
consolidation,  or  other  statutory 
assumption,  or  pursuant  to  contract, 
when  the  transferring  institution's  status  < 
as  an  insured  institution  has  terminated 
or  is  expected  to  terminate  either  as  a 
result  of  the  particular  deposit-transfer 
transaction  or  as  a  result  of  a  related 
series  of  such  transactions.  The  term 
deposit-transfer  transaction  does  not 
refer  to  the  assumption  of  liability  for 
deposits  from  the  estate  of  a  failed 
institution. 

(4)  Transfer  period.  The  term  transfer 
period  means  the  semiannual  period, 
consisting  of  two  calendar  quarters, 
during  which  a  deposit-transfer 
transaction  occurs. 

§§  327.1 1  and  327.12    [Removed] 

10.  Sections  327.11  and  .327.1 2  are 
removed. 

§  327. 13    [Redesignated  as  §  327.9] 

11.  Section  327.13  is  redesignated  as 
«j  327.9,  transferred  to  subpart  A,  and 
amended  by  revising  the  section 
heading,  removing  paragraphs  (a)  and 
(b).  redesignating  paragraphs  (c)  and  (d) 
as  new  paragraphs  (a)  and  (b), 
respectively,  revising  newly  designated 
paragraph  (a),  amending  newly 
designated  paragraph  (b)  by  removing 
the  word  "asse.ssment"  in  the  first 
sentence,  and  adding  a  new  paragraph 
(<;)  to  read  as  follows: 

§  327.9    Assessment  rate  schedules. 

(a)  BIF  members.  Subject  to  §  327.4(c). 
the  annual  assessment  rate  for  each  BIF 
member  other  than  a  bank  specified  in 
<i  327.31(a)  shall  be  the  rate  designated 
in  the  following  rate  schedule 
applicable  to  the  assessment  risk 
cla.ssification  assigned  by  the 
Corporation  under  §  327.4(a)  to  that  BIF 
member  (the  schedule  utilizes  the  gi-oup 
and  subgroup  designations  specified  in 
t}  327.4(a)): 


(c)  Si4/f/nemfcers.  Subject  to 
§  327.4(c),  the  annual  asse.ssment  rate 
for  each  SAIF  member  shall  be  the  rate 
designated  in  the  following  schedule 
applicable  to  the  assessment  risk 
classification  assigned  by  the 
Corporation  under  §  327.4(a)  to  that 
SAIF  member  (the  schedule  utilizes  the 
group  and  subgroup  designations 
specified  in  §  327.4(a).): 

Schedule 


Schedule 


Capital 

Supervisory  subgroup 

group 

A 

B 

C 

1  

2  

3  

23 
26 
29 

26 
29 
30 

29 
30 

31 

Capital 

Supervisory  sut)group 

group 

A 

B 

C 

1 

2  

3  

23 
26 
29 

26 
29 
30 

29 
30 
31 

§§327.21-327.24    [Removed] 

12.  Sections  327.21,  327.22,  327.23. 
and  327.24  are  removed. 

§327.32    [Amended] 

13.  Section  327.32  is  amended  by 
removing  paragraph  (a)  and 
redesignating  paragraphs  (b)  and  (c)  as 
new  paragraphs  (a)  and  (b),  respectively. 

§327.33    [Removed] 

14.  Section  327.33  is  removed. 

15.  Part  327  is  amended  by  removing 
subparts  B  and  C,  redesignating  subpart 
D  as  new  subpart  B,  and  in  the  list 
below,  for  each  section  in  subpart  A  and 
newly  designated  subpart  B,  remove  the 
reference  indicated  in  the  middle 
column  everywhere  it  appears  and  add 
the  reference  indicated  in  the  right 
column: 


Section 


327.4(c) 


327.4(d)  

327.4(e) 

327.5(a){1)(i)  . 

327.5(a)(1)(ii) 

327.5(a)(2)(iii) 

327.5(a)(2)(iv) 

327.5(b)(2)  

327.31(a)  

327.31(b) 

327.32(a)(1)(i) 


Remove 


327.32(a)(2)(i) 
327.32(a)(2)(ii) 
327.32(a)(3)  ... 


327.32(a)(4) 


327.13(c)(2) 
327.23(d)(2) 

(e)(1) 

(e)(1) 

(c)(1)  

(c)(1) 

(b)(1)(i)  

(c)(2) 

(b){1)(ii) 

(c)(2) 

(c)(1) 

Sut>part  D  .. 
Subpart  D  .. 

(b)(2)(i)  

(b)(2)(ii) 

327.3  

Subpart  D  . 

(b)(l)(i) 

Subpart  C   . 

(b)(l){i)  

Subpart  B 

(b)(3){iii) 

(b)(3)(i)  

(b)(3)(ii) 

(b)(3)(i)  

(b)(4)(.i) 


Add 


327.9(a). 

327.9(c). 

(a). 

(a). 

(b)(1). 

(b)(1). 

(a)(1)(i). 

(b)(2). 

(a)(i)(ii). 

(b)(2). 

(b)(1). 

Sufc)part  B 

Subpart  B 

(a)(2)(i). 

(a)(2)(ii). 

327.4. 

Subpart  B 

(a)(l)(i). 

Sutjpan  A. 

(a)(1)(i). 

Sutjpart  A. 

(a)(3)(in). 

(a)(3)(i). 

(a)(3)(ii). 

(a)(3)(i). 

{a)(4)(ii). 


Section 


327.32(a)(5) 
327.32(b)  .... 


Rerrwve 


(b)(4) 

Subpart  D 
Subpart  B 


Add 


(a)(4). 
Subpart  B. 
Subpart  A. 


By  order  of  the  Board  of  Directors. 
Dated  at  Washington,  DC.  this  24th  dav  of 
May.  1994. 

Federal  Deposit  Insurance  Corporation. 

Robert  E.  Feldman, 

Acting  Executive  Secretary. 

IFR  Doc.  94-13368  Filed  6-»-94;  8:45  ami 

BILUNG  CODE  6714-01-P 


DEPARTMENT  OF  THE  TREASURY 
Office  of  Thiift  Supervision 
12  CFR  Parts  563b  and  575 
[No.  94-106] 
RIN  1550-AA74 

Conversions  From  Mutual  to  Stock 
Form;  Mutual  Savings  and  Loan 
Holding  Companies 

AGENCY:  Office  of  Thrift  Supervision. 
ACTION:  Proposed  rule;  extension  of 
comment  period. 

StJMMARY:  The  Office  of  Thrift 
Supervision  (OTS)  is  extending  the 
comment  period  until  July  18,  1994  (or 
its  proposed  rule  regarding  conversions 
from  mutual  to  sto«.k  form  and  mutual 
savings  and  loan  holding  companies 
that  was  published  on  May  3,  1994. 
DATES:  Comments  must  be  received  by 
July  18.  1994. 

ADDRESSES:  Interested  parties  are 
invited  to  submit  written  comments  on 
this  proposal  to:  Director,  Information 
Services  Division,  Public  Affairs,  Office 
of  Thrift  Supervision,  1700  G  Street. 
NW.,  Washington,  DC  20552,  Attention: 
Docket  No.  94-49.  These  submissions 
may  be  hand-delivered  to  1700  C  Street. 
NW.,  from  9:00  a.m.  to  5:00  p.m.  on 
business  days,  or  may  be  sent  by 
facsimile  transmission  to  FAX  number 
(202)  906-7755.  Comments  will  be 
available  for  inspection  at  1700  G  Street. 
NW.,  from  1:00  p.m.  until  4:00  p.m.  on 
busine.ss  days.  Visitors  will  be  escorted 
to  and  from  the  Public  Reference  Room 
at  established  intervals. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  P.  Vallely.  Senior  Attornev 
(202)  906-6241,  Kevin  A.  Con:oran. 
Assistant  Chief  Counsel,  (202)  906- 
6962,  Corporate  and  Securities  Division, 
Chief  Counsel's  Office;  Diana  L. 
Garmus,  Deputv  Assistant  Director. 
(202)  906-.5683',  Corporate  Activities 
Division,  Office  of  Thrift  Supervision 


va ; 


( avi 


0  1 


1 700  G  Street.  NW.Washi 
20552. 

SUPPLEMENTARY  INFORMATIC^J 
proposed  rule,  published  i 
Register  on  May  3. 1994  (5< 
indicated  that  public  comn  ents 
be  submitted  to  the  OTS  nc 
luly  17,  1994.  This  date  w 
properly  calculated  by  the 
Federal  Register.  The  requ 
date  for  comments  was  45 
date  of  publication,  or  June 
correction  was  published 
1994  (59  FR  29480).  Howev^; 
to  afford  the  public  adequa 
comment,  the  OTS  has  detejTTi 
closing  date  in  the  original 
should  be  used.  The  OTS  b 
there  has  been  sufficient  le; 
confusion  about  the  closingjdate 
warrant  reinstating  the  late: 
Therefore,  the  comment 
hereby  extended  until  July 
July  17  is  not  a  business  da 

Haled  June  8.  1994. 

Hy  the  Ofrice  of  Thrift  .Super 
Jonathan  L.  Fiechter. 
A(  ting  Director. 

|FR  Doc.  94-14.107  Filed  6-'>-9  \ 
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DEPARTMENT  OF  TRANSP|ORTATiON 

Federal  Aviation  Administr^on 

14  CFR  Parts  27  and  29 

Airworthiness  Standards;  rtscal  Year 
1997  Rotorcraft  Research  aid 
Development  Initiative,  Proi  |ram 
Identification 


AGENCY:  Federal  Aviatiuii 
Administration.  DOT. 
ACTiON:  Call  for  Part  27  and 
and  Development  Progranj 


:  annou  ices 


Derel 
m ! 


proj  ram 


ird 


SUMMARY:  This  notice 
for  proposals  that  will  define 
Federal  Aviation  Administra  [ 
Aircraft  Certification  Service 
Directorate  Research  and 
(RE&D)  initiative  for  Fiscal 
1997  by  defining  and  docu 
specific,  potential  READ  . 
proposals.  The  call  for  prop( 
focus  on  Aircraft  Certificati 
programs  that  support  activi 
FAR  Farts  27.  29.  and  associ 
operations  Farts.  Other  FAA 
requirements  such  as  flight 
air  traffic,  or  airway  facilities 
addressed.  The  FAA  is  solii 
public  sector  to  ensure  that  , 
Rotorcraft  RE&D  requiremen 
relevant,  practical  applicatio 
be  cost  effective. 


lOl 
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DATES:  The  call  for  proposals  will  be 
open  until  close  of  business  July  11. 
1994. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration.  (FAA).  Mr.  Mike 
Mathias.  Rotorcraft  Standards  Staff,  Fort 
Worth,  Texas  76193-0111. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Mike  Mathias.  Aerospace  Engineer. 
Rotorcraft  Standards  Staff.  FAA. 
Rotorcraft  Directorate.  Fort  Worth, 
Texas  76193-0111;  telephone  (817) 
222-5123. 

SUPPt-EMENTARY  INFORMATION:  Each  FY 
the  FAA  prepares  an  RE&D  program 
plan  that  includes  new  (and  amended) 
RE&D  proposals.  The  Aircraft 
Certification  Service's  Rotorcraft 
Directorate  is  responsible  for  preparing 
its  part  of  the  overall  FAA  submittal. 

The  philosophy  of  the  RE&D  process 
is  to  create  an  atmosphere  that  will 
promote  the  identification  of 
requirements  by  any  person  or 
organization  in  the  government  or 
private  sector.  This  makes  the  RE&D 
process  more  responsive  to  public  sector 
needs.  Within  the  Aircraft  Certification 
Service,  the  RE&D  process  places 
increased  emphasis  on  FAA  Aircraft 
Certification  Directorate  and  Division 
level  participation  in  identifying  new 
requirements  and  in  sponsoring  and 
monitoring  the  resulting  RE&D  projects. 
Therefore,  as  part  of  the  overall  FAA 
and  Aircraft  Certification  initiative,  the 
FAA's  Rotorcraft  Directorate  is 
undertaking  a  directly-related  initiative 
specifically  for  the  rotorcraft 
community.  It  has  the  same  basic 
mission,  goals,  and  procedures  as  the 
agency-wide  initiative. 

The  Rotorcraft  Directorate  will 
implement  its  segment  of  the  FY-97 
submittal  by  identifying,  describing, 
evaluating.  cTid  cataloging  potential 
RE&D  requirements  (i.e..  proposals)  for 
potential  sponsorship  and  incorporation 
into  the  overall  FAA  FY-97  RE&D 
submittal.  This  will  result  in  a  - 
coordinated  FY-97  rotorcraft 
requirements  package  that  will  be 
assigned  to  the  appropriate  FAA  RE&D 
provider  organizations  when  approved 
and  when  funds  are  allocated  by  the 
budget  process. 

It  should  be  stressed  that  the 
proposals  that  are  evaluated  as  a  result 
of  this  notice,  if  accepted,  will  not  be 
funded  until  the  overall  FAA  FY  97 
RE&D  submittal  is  funded,  (i.e.,  at  least 
two  (2)  years  after  their  original 
submittal  on  10/15/94)  and  that 
reprogramming  of  limited  RE&D 
resources  before  then  is  highly  unlikely. 
Also,  the  accepted  proposals  will  have 
to  compete  for  resources  with  other 


requirements  identified  for  RE&D  by 
other  FAA  activities.  Nonetheless,  the 
need  clearly  exists  to  identify  Rotorcraft 
Certification  RE&D  needs  to  compete  for 
the  agency's  RE&D  resources. 

As  a  matter  of  information,  there  are 
four  primary  FAA  RE&D  supplier 
organizations:  (1)  The  Technical  Center 
(ACD)  in  Atlantic  City.  New  Jersey;  (2) 
the  Research  and  Development  Service 
(ARD)  in  Washington.  DC;  (3)  the  Office 
of  Environment  and  Energy  (AEE)  in 
Washington.  DC;  and  (4)  the  Office  of 
Aviation  Medicine's  Civil  Aeromedical 
Institute  (AAM/CAMI)  in  Oklahoma 
City.  Oklahoma.  These  organizations 
perform  the  RE&D  on  programs  that  are 
approved  and  funded  through  the 
process. 

Although  not  mandatory,  the  format 
of  Figure  1  for  RE&D  proposals  is 
preferred: 

Figure  1.— FY-97  Rotorcraft  Directorate 
RE&D  Program  Description  Form  I.D. 
No.  (FAA  will  fill  in) 

Originator 

(In.sert  Name.  Address.  Phone  Number, 
and  Fax  Number) 

Proposed  RE&-D  Program  Descriptions  &■ 
Objectives 

(Insert  Brief  Description  of  the  proposal 
program  and  its  major  goals  and 
objectives) 

Note:  A  more  detailed  description  may  be 
attached  in  addition  to  this  summar\'  but  is 
not  mandatory  at  this  time. 

How  Would  You  Accomplish  This 
Program? 

(Insert  Brief  Description  of  your 
recommended  method  of 
accomplishing  the  proposed  RE&D 
program) 

Justification/History: 

(If  appropriate,  furnish  data  snrh  as  a 
concise  accident/incident  history 
and  any  other  relevant  statistics  or 
information  that  would  show  that 
the  proposed  research  is  needed, 
cost-effective,  and  applicable  to 
developing  a  solution  to  the 
proposed  RE&D  project.  This 
hi.story/justification  input  data  will 
be  used  to  aid  in  as.sessing  the 
relative  value  of  the  proposed  RE&D 
project.) 

Anticipated  Benefits/Products  and 
Beneficiaries 

(Insert  Brief  Description  of  anticipated 
benefits/products,  who  would 
benefit,  and  how) 
If  an  RE&D  proposal  has  been 
submitted  previously,  dien  (unless  a 
major  change  or  update  has  been  made) 
it  is  on  file  and  need  not  be  resubmitted 
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Copies  of  this  notice  are  being  mailed 
to  all  known  interested  parties.  Any 
interested  party  who  desires  but  has  not 
received  a  copy  of  this  notice  by  July  4. 
1994,  should  request  a  copy  from  Kathy 
Jones,  FAA  Rotorcraft  Standards  Staff. 
ASVV-110.  Fort  Worth,  TX  76137-4298. 
telephone  (817)  722-5110. 

Issued  in  Fort  Worth.  Texas,  on  Juin;  3 
1994. 

Wayne  J.  Barbini, 

Actir.f;  Manafier.  Boloccraft  Standards  Staff. 
Aircraft  Certification  Senice. 
|FR  Doc.  94-14148  Filed  6-S-<)-J;  8  4.S  ami 
BILLING  CODE  4910-t3-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Chapter  I 

The  Use  of  Immunohistochemical 
Devices  in  the  Clinical  Care  of 
Patients;  Notice  of  Public  Workshop 

AGENCY:  Food  and  Drag  Administration 
MHS. 

ACTION:  Notice  of  public  workshop. 

SUMMARY:  The  Food  and  Drug 
.Administration  (FDA)  is  armounciiig  a 
public  workshop  to  discuss  the  use  of 
immunohistochemical  devices  in  the 
clinical  care  of  patients.  In  addition. 
FDA  is  interested  in  obtaining 
coinn;ents  on  the  regulation  of  products 
used  in  immunohistochemical  tests. 
DATES:  The  public  work.shop  will  be 
held  on  June  28  and  29,  1994.  from  8  30 
a.m.  to  5  p.m.  Those  interested  in 
making  a  formal  presentation  must 
submit  a  written  request  by  June  20 
1994. 

ADDRESSES:  The  public  workshop  will 
i>e  h'^ld  at  the  Caithersburg  Hiltun  Holt 
H20  Ferry  Pkwy..  Caithersburg,  MD. 
There  is  no  registration  fee,  but 
interested  persons  should  call  the 
contact  person  listed  below  to 
preregister.  Public  participation  is 
welcomed.  Anyone  wishing  to  make  a 
formal  presentation  for  inclusion  in  the 
workshop  should  submit  a  requi^st 
accompanied  by  an  outline  of  comments 
to  Max  Robinowitz  (address  listed 
below). 

FOR  rURTHER  INFORMATION  CONTACT:  Max 
Robinowitz,  Center  for  Devices  and 
Radiological  Health  (HFZ-440),  Food 
and  Drug  Administration,  1390  Piccard 
Dr.,  Rfxrkville,  MD  20850,  301-594- 
3084.  FAX  301-594-2360. 
SUPPLEMENTARY  INFORMATION: 
Developments  in  the  use  of  monijclon^tl 
antibodies  in  immunohistochemical 


devices  which  are  used  as  an  aid  in  the 
diagnosis  and  management  of  a  variety 
of  disea.ses,  including  neoplasms,  make 
it  appropriate  to  reassess  FDA's 
regulation  of  these  devices.  Among  the 
major  topics  .scheduled  for  di.scussion 
are:  (l)  The  role  of 
immunohistochemical  products  in 
cancer  diagnosis;  (2)  problems 
associated  with  the  use  of  monoclonal 
antibodies  in  iramunohi.stochemical 
techniques:  (3)  the  role  of  training  and 
proficif  ncy:  (4)  proposed  role  of  the 
Biological  Stain  Commission  in 
technical  certification  of 
im.'nunohistochemical  antibodies;  (5) 
discussion  on  a  proposal  for  the 
classification  of  immunohistochemical 
antibodies  as  class  11  medical  devices; 
and  (6)  draft  points  to  consider  and 
guidance  for  the  regulation  of 
immunohistochemical  antibodies. 

DaiL'd:  Juiiu  7.  1904. 
Michael  R.  Taylor, 
Deputy  Commissioner  far  Policy 
IFR  Doc.  94-14213  Filed  f>-7-94;  4:  16  J).;!| 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  52  and  81 

[V/V24-1-6423,  WV24-2-6424  FRL-^95-6] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans; 
Designation  of  Areas  for  Air  Quality 
Planning  Purposes;  Redesignation  of 
the  Parkersburg,  WV  Ozone 
Nonattainment  Area  to  Attainment  and 
Approval  of  the  Area's  Maintenance 
Plan 

AGENCY:  Environment;.!  Protfction 
Agency  (EP.A). 
I      ACTION:  P.-  ;..•.(.(!  rul^. 


SUM-MARY:  On  .November  13.  1992.  the 
West  Virginia  Department  of  Commerce 
Labor  &  Environmental  Resources; 
Division  of  Environmental  Protection. 
Office  of  Air  Quality  (VV\'OAQ) 
subiiMiied  a  request  to  EP.A  to 
redesignate  the  Parkersburg  moderate 
ozone  nonattainment  area  from 
nonattainment  to  attainment.  On 
November  13,  1992,  the  VVVOAQ  also 
suhi.iitted  a  maintenance  plan  for  the 
P-nrkcrsbiirg  area  as  a  revision  to  the 
U',;st  Virginia  State  Implementation 
I'lan  (SIP).  On  Febniary  28.  1994.  West 
Virgi.nia  submitted  an  update  to  its 
November  13.  1994  submittal.  Th<;  EPA 
is  proposing  ;o  redesignate  the 
Parkersburg  ozone  nonattainment  ansa 
from  nonattainment  to  attainment  and 
proposing  to  approve  the  maintenance 


plan  submitted  by  the  WVOAQ  as  a 
revision  to  the  West  Virginia  .SIP 
because  the  relevant  rcquin'menis  set 
forth  in  the  Clean  Air  Act-,  as  amended 
in  1990,  have  been  met.  This  proposal 
to  approve  the  redesignation  is 
contingent  upon  West  Virginia's 
submittal  of  a  revision  to  its 
maintenance  plan's  provisions  for 
implementation  of  contingency 
measures.The.se  actions  are  being  taken 
in  accordance  with  the  Clean  .Mr  Act. 
The  approved  maintenance  plan  will 
become  a  federally  enforceable  part  of 
the  SIP  for  the  Parkersburg  area. 
DATES:  Conunents  must  he  received  on 
|uly  11,  1994. 

ADDRESSES:  Written  comments  should 
be  sent  to  Thomas  J.  Maslany,  Director, 
.Air.  Radiation,  and  Toxics  Division. 
IJ.S.  Environmental  Protection  .Agency. 
Region  III.  841  Chestnut  Building, 
Philadelphia,  Pennsylvania  19107.  Tlie 
state  submittal  and  EPA's  Technical 
Support  Document  (TSD)  prepared  on 
these  propo.sed  actions  is  available  for 
public  review  at  the  above  address  and 
at  t!ie  West  Virginia  Division  of 
Environmental  Protection,  Offux!  of  Air 
Quality  Ij.^H  Washington  Street.  East    • 
Charleston,  West  Virginia,  2531  1-2599: 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Duboweat  (215)  597-1109, 
Todd  Eiisworlh  at  (215)  S97-2906. 

SUPPLEMENTARY  INF0RMATK5N: 

I.  Background 

The  Clean  .Air  Act,  as  amendetl  in 
1977  (1<)77  .Act),  required  areas  that 
were  designated  nonattainment  based 
on  a  failure  to  meet  the  ozone  national 
ambient  air  quality  standard  (NAAQS) 
to  develop  SlPs  with  sufficient  control 
measures  to  expeditiously  attain  and 
maintain  the  standard.  (1977  Act. 
sections  110(a)(1)  and  172.)  Tii^; 
ParkersburT,  West  Virginia 
nonattainment  art;a  was  de;-.i};ri.,!,>il 
liuder  section  107  of  the  1977  , ".it  as 
ncmattainment  with  respect  to  the  ozone 
NAAQS  on  September  12,  1978.  (40 
CFK  81.347)  In  accordance  with  s«!c;tion 
1 10  of  the  1977  Act.  West  Virginia 
sul)mitted  a  part  D  ozone  SIP  on 
Nc-vembcr  15,  1079  which  EP,A 
approved  as  meeting  the  requirements 
of  .section  110  and  part  D  of  the  1977 
Act.  In  its  SIP,  the  State  of  West  Virginia 
projected  that  the  Parkersburg,  West 
Virginia  nonattainment  area  would 
attain  the  ozone  standard  by  December 
31.  1982.  The  area  failed  to  attain  the 
standard. 

On  November  15,  1990,  the  Clean  Air 
Ac:t  Amendments  of  1990  (heniaft.fr  the 
Act)  were  enacted.  Public  Law  101-549. 
104  .Stat.  2399,  codified  at  42  U.S.C. 
7401-7()71q.  The  nonattaimiii-nt 
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designation  of  the  Parkersbi  rg.  West 
Virginia  area  continued  by  c  peration  of 
law  according  to  section  10>  (d)(l)(C)(i) 
of  the  Act,  furthermore,  it  wjs  classified 
by  operation  of  law  as  mode  rate  for 
ozone  pursuant  to  section  1(  1(a)(1)  of 
the  Act.  See  56  PR  56694  (N  )vember  6. 
1991)  and  57  FR  56762  (Nov.  30. 1992). 
codified  at  40  CFR  81.347. 

The  Parkersburg,  West  Vii  ^inia  ozone 
nonattainmeiit  area  more  recently  has 
attained  the  ozone  NAAQS.  jased  on  air 
quality  data  from  1989  through  1991.  In 
an  effort  to  comply  with  the  Act  and  to 
ensure  continued  attainmeni  of  the 
NAAQS.  on  November  13,  1  )92  the 
WVOAQ  submitted  an  ozom 
maintenance  plan  for  the  Pai  kersburg 
West  Virginia  area  as  a  revisi  on  to  the 
West  Virginia  SIP. 

On  November  13,  1992.  th  ;  State  of 
West  Virginia  also  requested  that  EPA 
redesignate  the  Parkersburg,  West 
Virginia  area  to  attainment  w  ith  respect 
to  the  ozone  NAAQS.  In  add  tion,  on 
February  28.  1994.  West  Virj  inia 
submitted  an  update  to  its  Ni  ivember  13. 
1992  submittal,  collectively  leferred  to 
hereafter  as  the  "State  of  Wei  t  Virginia's 
redesignation  request." 

II.  Evaluation  Criteria 

According  to  section  107(c  )(3){E)  of 
the  Act,  five  specific  requirenents  must 
be  met  in  order  for  EPA  to  rei  lesignate 
an  area  from  nonattainment  t  j 
attainment: 

1.  The  area  must  have  attai  led  the 
applicable  NAAQS; 

2.  The  area  has  met  all  rele  .ant 
requirements  under  section  110  and  part 
Dof  the  Act; 

3.  The  area  has  a  fiilly  appr  aved  SIP 
under  section  llO(k)  of  the  A  :t; 

4.  The  air  quality  improver  lent  must 
be  permanent  and  enforceabl  ;;  and 

5.  The  area  must  have  a  ful  y 
approve.]  maintenance  plan  f  ursuant  to 
section  175 A  of  the  Act. 

III.  Review  of  West  Virginia"!  Submittal 

i      The  State  of  West  Virginia": . 
redesignation  request  for  the 
Parkersburg,  West  Virginia  ar  ;a 
included  information  and 
documentation  sufficient  for  iPA  to 
determine  that  the  five  requir  mients  of 
section  107,  noted  above  have  been  met. 
Following  is  a  brief  descriptic  n  of  how 
the  each  ol"  these  requirement ;  has  been 
fulfilled.  Because  the  mainterance  plan 
is  a  critical  element  of  the  redesignation 
request,  EPA  will  discuss  its  f  valuation 
of  the  maintenance  plan  unde  r  its 
analysis  of  the  redesignation  icquest.  A 
Technical  Support  Document  (TSD)  has 
also  been  prepared  by  EPA  on  these 
rulemaking  actions.  That  TSD  is 
available  for  public  inspector  at  the 


EPA  Regional  Office  listed  in  the 
ADDRESSES  section  of  this  document. 

1.  Attainment  of  the  Ozone  NAAQS 

The  submittal  contains  an  analysis  of 
ozone  air  quality  data  which  is  relevant 
to  the  maintenance  plan  and  to  the 
redesignation  request.  Ambient  ozone 
monitoring  data  for  1989  through  1991 
show  attainment  of  the  ozone  NAAQS 
in  the  Parkersburg,  West  Virginia  area. 
See  40  CFR  50.9  and  appendix  H.  The 
State  of  West  Virginia"s  redesignation 
request  included  documentation  that 
the  Parkersburg,  West  Virginia  ozone 
nonattainment  area  has  complete, 
quality-assured  data  showing  attainment 
of  the  standard  over  the  most  recent 
consecutive  three  calendar  year  period. 
Therefore,  the  Parkersburg,  West 
Virginia  area  has  met  the  first  statutory 
criterion  for  redesignation  to  attainment 
of  the  ozone  NAAQS  found  at  section 
107(d)(3){E)(i)oftheA(:t. 

It  is  important  to  note  that  EPA  has 
also  reviewed  the  ozone  data  monitored 
during  the  1992  and  1993  ozone  seasons 
in  the  Parkersburg  area  and  determined 
that  no  violations  of  the  standard  were 
monitored  during  those  years. 
Therefore,  there  have  been  no  violations 
of  the  ozone  standard  monitored  in  the 
Parkersburg  area  since  the  19.S8  ozone 
season. 

2.  Meeting  Applicable  Heifuirements  of 
Section  110  and  Part  D 

As  previously  stated,  EPA  fully 
approved  the  State  of  West  Virginia  SIP 
for  the  Parkersburg,  West  Virginia  area 
as  meeting  the  requirements  of  section 
110(a)(2)  and  part  D  of  the  1977  Act. 
The  amended  Act,  however,  modified 
section  110(a)(2)  and,  under  part  D, 
revised  section  172  and  added  new 
requirements  for  all  nonattainment 
areas.  Therefore,  for  purpos*  s  of 
redesignation,  EPA  has  reviewed  the  SIP 
to  ensure  that  it  contains  all  measures 
that  were  due  under  the  Act  as  of 
November  13,  1992.  the  date  the  State 
of  West  Virginia  submitted  its 
redesignation  request. 

2. A.  Section  110  Requirements 

Although  section  110  of  the  1977  Act 
was  amended  in  1990.  the  P.-irkersburg. 
West  Virginia  SIP  meets  the 
requirements  of  section  110(a)(2)  of  the 
amended  Act.  A  number  of  the 
requirements  did  not  change  in 
substance  and.  therefore.  EPA  believes 
that  the  pre-amendment  SIP  met  these 
requirements.  As  to  those  requirements 
that  were  amended.  vSee  57  FK  279.36 
and  23939  (June  23.  1993).  many  are 
duplicative  of  other  requirements  of  the 
Act. 


EPA  has  analyzed  the  SIP  and 
determined  that  it  is  consistent  with  the 
requirements  of  section  110(a)(2)  of  the 
Act.  It  contains  enforceable  emission 
limitations,  it  requires  monitoring, 
compiling,  and  analyzing  am.bient  air 
quality  data,  it  requires  preconstruction 
review  of  new  major  stationary  sources 
and  major  modifications  to  existing 
ones,  it  provides  for  adequate  funding, 
staff,  and  associated  resources  necessary 
to  implement  its  requirements,  and 
requires  stationary  source  emissions 
monitoring  and  reporting. 

2.B.  Part  D  Requirements 

Before  the  Parkersburg,  West  Virginia 
ozone  nonattainment  area  may  be 
re<lesignated  to  attainment,  it  al.so  must 
have  fulfilled  applicable  requirements 
of  part  D  due  as  of  the  date  of  the  States 
redesignation  request.  Under  part  D,  an 
area's  classification  indicates  the 
requirements  to  which  it  will  be  subject. 
Subpart  1  of  part  D  sets  forth  the  basic 
nonattainment  requirements  applicable 
to  all  nonattainment  areas,  classified  as 
well  as  nonclassifiable.  Subpart  2  of  part 
D  establishes  additional  requirements 
for  nonattainment  areas  classified  undirr 
table  1  of  section  181(a).  The 
Parkersburg,  West  Virginia  ozone 
nonattainment  area  was  classified  as 
moderate.  (See  56  FR  56694,  codified  al 
40  CFR  81.347.)  Therefore,  in  order  to 
be  redesignated  to  attainment.  West 
Virginia  must  meet  the  applicable 
requirements  of  subpart  1  of  part  D— 
specifically  sections  172(c)  and  176— as 
well  as  the  applicable  requirements  of 
subpart  2  of  part  D — due  as  of  the  date 
of  the  State"s  November  13.  1992  n?quest 
for  redesignation.  EPA  interprets  section 
107(d)(3)(E)(v)  to  mean  that  for  a 
redesignation  request  to  be  approved, 
the  State  has  met  all  requirements  that 
applied  to  the  subject  area  prior  to  or  at 
the  time  of  the  submission  of  a  complete 
redesignation  request.  Requirements  of 
the  Act  that  come  due  subsequently 
continue  to  be  applicable  to  the  area  at 
those  later  dates  (see  section  175A(c)) 
and.  if  the  redesignation  of  the  an;a  is 
disapproved,  the  State  remains 
obligated  to  fulfill  those  requirements. 

2.B.I.  Subpart  1  of  Part  D— Section 
1 72(cl  Provisions 

Under  section  172(1)),  the  s«^:tion 
1 72(c)  requirements  are  applicable  no 
later  than  3  years  after  an  area  has  been 
dt;signated  as  nonattainment  under  the 
Act.  EPA  has  detennined  that  these 
requirements  were  not  applicable  to 
ozone  nonattainment  areas  on  or  befon? 
November  13,  1992,  the  date  the  State 
of  West  Virginia,  submitted  a  complete 
redesignation  request  and  maintenaiK  i- 
plan  for  Parkersburg.  Therefore,  the 
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St.it'!  of  West  Virginia  is  not  required  to 
meet  triese  requirements  for  purposer.  of 
rodesignation.  West  Virginia  has. 
however,  completed  and  siibmittt=d  a 
1990  base  year  emissions  inventory  for 
it,-;  ozone  ncnattainmer.t  areas 
{including  the  Farkersburg  area)  in 
ac;;ordance  v/ilh  EPA's  g.iidante.  It  is 
also  important  to  note  that  upon 
redesignation  to  attainment,  the 
preccnstruction  new  soiii'ce  review 
requirements  for  prevention  of 
sif;n;!icant  detcrioratioi)  (P-SD)  would 
apply  in  the  Parkcrsbuig  area.  EPA 
approved  Wt-t  Virginias  FSD  SIP 
prcj^ram  on  April  1 1,  i93ti  (:"il  FK 
12-)  17). 

2.B.2.  Subpr.rt  1  rfPart  fX-Sertian  176 
Ccnf-jcmily  Provjsjons 

S.xlicn  176ii.)  of  the  Ai.t  r.-|iiiri!s 
States  to  revise  their  SIPs  to  establish 
criteria  r.nd  procedures  to  ensure  that 
I'i  Jsrsl  action.s,  L.-furj  they  ■''re  Inken. 
conf'jrm  to  the  eir  quality  planning 
goals  in  the  applicable  State  SIP.  The 
requirement  to  determine  conformity 
applies  io  tranripoitation  plans, 
programs  and  projects  developed, 
fur.ded  or  approved  under  title  2.3 
use.  or  the  Federal  Transit  Act 
("transportation  conformity"),  as  well  as 
to  all  other  Federal  actions  ("general 
conformity").  Section  170  farther 
provides  that  th°  conformity  revisions 
to  bn  submitted  by  States  must  be 
ccns;  =lent  with  Federal  conformity 
regulations  that  the  Act  required  EPA  to 
pronrilgale.  Congress  provided  for  the 
State  revisions  to  bo  sulimitted  one  year 
after  the  date  for  promulgation  of  final 
EPA  conformity  regulations.  When  that 
date  passed  without  si.ch  promulgation. 
USEPA's  Gene.-al  Pre.mjbie  for  the 
Imph-rientation  of  title  1  informed 
States  that  its  conformity  regulations 
would  establish  a  submittal  dyte  (see  57 
I  R  1.34G8.  l.K-.:?  (April  lb.  1992)), 

The  USEPA  promulgated  final 
tranrportation  conformity  regulations  on 
Novf'mber  24,  1993  (58  FK  6213b)  and 
gtmeral  conformity  reg'dalions  on 
November  30,  1993  fSS  FR  6321 4). 
These  conformity  rules  require  that 
States  adopt  both  transportation  and 
general  conformity  pryvi.si-)ns  in  the  SIP 
for  areas  designated  nonattainient  or 
subiect  !o  a  maintt-nance  plan  approved 
un.-JerCAA  section  175 A,  P!:.-suan!  to 
fi  51.396  of  tlic  transportation 
;,-,nif;rmity  rule  and  §  5  l,8ril  cf  the 
general  conformity  rule,  thi;  State  o!" 
West  Virginia  is  required  to  submit  a 
SIP  revision  containing  trf.nsportation 
conformity  criteria  and  pi-ocedures 
c  onsistent  with  those  established  in  the 
Federal  rule  by  .\'oveniber  25.  1994, 
Similarly.  West  Virginia  is  rrquired  to 
submit  a  SIP  revision  containing  gtincral 


tonformity  criteria  and  procedures 
consistent  with  those  established  in  the 
Federal  rule  by  December  1,  1994, 
Because  the  deadlines  for  these 
submi;;.als  have  not  yet  come  due,  they 
arc  not  applicable  requirements  undor 
section  107(d)(3)(E)(v)  and,  thus,  do  not 
affect  approval  of  this  redesignation 
request. 

2.n.3.  Subpart  2  of  Part  D— Section  182 
Provisions  for  Ozone  Nonaitainment 

Areas 

The  Parkcrsburg.  West  Virginia 
nonaMainment  area  is  classified  as 
moderate  and  is  subject  to  the 
requirements  of  section  182(b)  of  the 
Ant.  As  of  November  13,  1992.  the  dale 
Wen  Virginia  submitted  a  complete 
rodesignation  request  for  the 
Parkcrsburg.  West  Virginia 
non^ttainment  area,  the  Parkersburg. 
VVe';t  Virginia  aiea  was  required  to  meet 
the  prcvi'dons  of  section  l'82(a](2)(A)  to 
correct  its  Reasonably  Avadable  Control 
Technology  (R.\CT)  rcquiremciits  in 
eff.-ct  prior  to  enactm.ent  of  the  1990 
amendments  to  the  Act.  The  State  of 
West  Virginia  submiitted  those  RACT 
f:orr.'Ctions  as  SIP  rr visions  to  iWW  on 
June  ^..  1S91 .  A  notice  of  final 
rulemaking  aj-proving  these  P„\C.T 
corrections  was  published  on  September 
17.  1992  (57  FR  42895). 

On  Janucry  15.  1993.  EPA  notified  the 
Governor  cf  West  Virginia  that  it  had 
m?i(ie  a  finding  that  West  Virginia  had 
failed  to  submit  either  a  full  or 
committal  SIP  revision  for  a  basic 
inspection  and  ma.ntenance  (I/M) 
program  for  its  ozone  no.iattainment 
areas.  On  January  18.  1994,  EPA  notified 
the  Gr)verncr  of  IVest  Virginia  that  it 
had  made  a  finding  that  West  Virginia 
had  failed  to  .--ubmit  a  15%  rate  of 
progress  plan  SIP  revision  for  its  ozone 
ne:--;''.aininerxt  ar:;as.  Tpnn  the  effective 
ilhic  .,f  a  final  approval  by  EFA  of  V^'est 
Virginia's  redesignation  reque.-.;.  these 
find;n;.;s  will  be  autcmatically  rescinded 
in  the  Parkersburg  nor.attainment  area. 

3.  Fuilv  Af'orcved  SIP  Under  Serticn 

i:C;kl  ::ftf,>-Arl 

As  stated  previou.sly.  FPA  iias 
app-^OvH  the  RACT  c'crreclions  noted 
above.  Therefore,  the  State  of  West 
Virginia  has  a  fuliy  approved  Sip  undfr 
section  llO(k).  v.hich  also  mo»-ls  the 
applicable  requirements  of  section  1 10 
and  p-irt  I)  as  discussed  above. 
Therefore,  thi-;  redesignation 


requirement  of  section  107(d)!3){E)fii! 
has  l?ecn  met.  ^ 

4.  hnprcneniifnt  in  Air  Quality  /)i;e  to 
Permanent  and  Eufara-JAe  Mrnmires 

lln.ier  the  1977  Act.  EPA  approved 
the  Si.ito  ,-,f  West  Virginia  SIP  control 


strategy  for  the  Parkershurg.  West 
Virgiida  nonattainment  a.j^  EP;\ 
determined  that  the  niles  and  the 
emission  reductions  achieved  as  a  result 
of  those  rules  were  enfo.'-c«:ab;e.  Since 
enactment  of  the  1990  annndrnfrnts,  the 
State  of  West  Virginia  submitted 
corrections  to  its  RACT  re-^u'atinns  as 
identified  above.  EPA  find's  thnt  these 
addition.ii  measures -contMbiite  to  the 
pe:i;ir;!;"nce  and  enforceability  of 
reductions  in  ambient  oz.-'ne  levels  in 
the  Paikorsburg.  West  Vi-j.inia  area. 

Between  198S  and  19'JO.  because  of 
perniar.^mt  and  enforceable  s-ite  and 
fedf  r-  ]  provi,>ions.  emis^.icns  of  volatile 
organic  co.mpounds  (VQC^)  were 
reduced  by  2.23  tons/da.,  and  emissions 
of  n.t'.jgen  oxides  (NOx)  we.-e  r.  duc-^d 
by  1  0  t'Jis/day  in  Parkcrjburg.  .Most  of 
trie  r-iiuf  tions  ca;ne  fron;  mobile 
sources  and  gasoline  markoting-relaled 
activities.  The  Roid  Vapor  Pfessurr; 
(RVPJ.  ol  grisoline  maikeled  for  use  in 
the  I  ;::kf-r.sburg.  West  Virginia  area 
(iec TO   -,  d  from  10.5  RVP  to  9.5  RVP  in 
1990  -vrd  was  reduced  to  9  0  in  l'J92.  In 
ad'ditier,  due  to  autnmcbiie  fieet 
turnover,  ther.i  we",  an  increase  in  the 
perc(  .it  of  automnbile  rnercted  in  the 
Parkcfsliurg  area  me<  ting  more  stringent 
emis.':ion  i,tand-..rds  as  required  by  the 
Federal  Motor  Vehicle  Coi:trol  Program 
(FNlVCiP}.  It  mu.st  be  not'^ri  here  that 
since  1992  the  fcd-'rrd  RVP  requirement 
of  9.0  h'ls  been  the  applicp.ble  standa.-d 
in  thi-  Parkersbiu-g.  West  Virginia  ana. 

The  State  uf  West  Virginia 
irainlciiance  pi.m  ^"qui••■■,^  :he 
(ontir.uation  of  the  federal  KVP 
pruL'ram.  These  redi:rfioTis  dee  to  lower 
RVP  and  more  stringent  t-iilpipe 
standards  resulting  from  llie  Fede::,! 
Motor  V.ihicle  Comrid  rr..;:,ra:n  were 
determined  usi;!g  the  i..cbi!e  emission 
inventory  model  MOBILE  5  Oa  and  the 
relevant  vehicle  miles  ;  avf  led  data. 

PeriP.anent  and  en  force  ubje  dscn:as«rs 
in  VOCs  ;;t  stationary  sources 
cnntriijutt  d  a  smrdl  amnmt  to  the  total 
\'(X~.  reduction  in  the  Pn;;.ersburg.  West 
Virgin;.!  area.  In  association  with  its 
emission  inventrrv.  the  .St?.;"  c!  Went 
Virginia  demonstrated  t'.s-it  p.;.  -.i  .source 
\(X;  emissions  were  net  3i!:'~:>  iallv  low 
due  to  local  econoiric  dowmurn  during 
the  period  in  which  the  .'^srkersburg. 
West  Virginia  area's  ambient  .it  q-iHiity 
(.ame  ir'.o  i.tta.T.me'.t.  P.  duct'ons  due  to 
decreases  in  production  ie\.!ls  or  from 
other  urienforceable  '-ccnarios  such  as 
voluntary  reductions  were  not  inciuded 
in  the  detemiinaticp  of  the  eu'dssion 
r.'>diic!ir/ns. 

EP.\  finds  that  the  combination  of 
nieasures  contained  in  Ihf  SIP  and 
federal  Pleasures  h.-ve  re.ndted  in 
permanent  and  enforcoehlc  reductions 
in  ozrjne  precursors  that  have  allowe<I 
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the  Parkersburg,  West  Virg  i 
attain  the  NAAQS,  and  fhf 
the  redesignation  criterion 
107(d)(3)(EKiii)  has  been 

5.  FuUy  Approved  Mainteiiance  Plan 
Under  Section  175 A 


We;t 


ei 


EPA  is  proposing  apf>ro\i3 
State  of  West  Virginia  mai 
for  the  Parkersburg,  West  ^ 
because  EPA  finds  that 
submittal  meets  the  requi 
Foction  175A  of  the  Act.  If 
(ietermines  after  notice  aiu 
that  it  should  give  final  ap 
maintenance  plan,  the  Par 
West  Virginia  iionattainm 
li^ve  a  fully  approved  ma; 
in  accordance  with  SHction 
Act. 

Section  l/ij.^  of  the  Act 
('lemoiits  of  a  mjintfinance 
areas  seeking  redesignatioi 
nonattainmont  to  attainme4t 
must  demonstrate  confinuf 
nf  the  Epplicable  NAAQS 
years  after  the  area  is  redes 


Icf  the 
tenance  plan 
irginia  area 
Virginias 
rtfments  of 

:pa 

commnnt 
rova!  to  the 
rirsburg, 
t  nrira  will 
ijtenan(  e  plan 
175Aofthe 


Eight  years  after  the  redesi; 


ets  forth  the 
j'.un  for 
from 

Thii  plan 
'  attainment 
r  at  Inasf  ten 
gnaled. 
nation,  the 
maintenance 
tainment  for 
nitia!  ten- 


f( 


f.tate  m!;;.t  submit  a  revised 
pir.n  which  dr^monstrates  a 
the  ten  years  following  the 
year  period. 

To  provide  for  the  possib  lity  of  future 
NAAQS  violations,  the  mai  itenance 
plan  must  contain  continge  icy 
measures,  with  a  schedule   df 
implementation,  adequate  t  >  assure 
prompt  correction  of  any  ai   qu.iHtv 
problems. 

5. A.  Einissions  Inventor\'—^ast^  Year 
Inventorv 


1 


n  ob 


occur  ed 


On  November  13, 1992.  t 
West  Virginia  submitted  co 
inventories  of  VOC  and  NO  i 
f.'om  area,  stationary,  and 
1 990  as  the  base  year  for  ca 
(iemonstrate  maintenance 
VOC  inventory  is  considere 
representative  of  atiainmon 
because  no  violations 
r.nd  it  reflects  the  tvpical  in 
the  three  vL-ar  period  dem.oi 
attainment  of  the  standard. 

The  State  of  West  Virgini 
contains  detailed  inventory 
summaries  by  source  catego 
State  of  West  Virginia  subm 
cimtains  information  relatec 
comported  with  EPA's  guid 
model  and  emission  factors 
(note  MOBILE  5.0a  was  usee 
Vehicle  Miles  Travelled 
g'?nerated.  what  RVP  was 
the  bast!  year,  and  other  tec 
information  verifying  the  v, 
Parkersburg,  West  Virginia 
inventory. 
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The  State  of  West  Virginia  submdttal 
contains  the  detailed  inventor*  data  and 
s'lmmaries  by  source  category.  This 
inventory  was  prepared  in  accordance 
with  EPA  guidance.  A  summary  of  the 
base  year  and  projected  maintenance 
year  inventories  are  shown  in  the 
Killowing  six  tables.  The  TSD  which  has 
been  prepared  for  this  action  contains 
n.ore  in-depth  details  regarding  the  base 
y^ar  for  the  Parkersburg  area. 

Summary  of  Emissions  From  The 
Parkersburg  Nonattainment 
Area  for  1990 


S  jurc«  coregofy 

VOC 
(tpd) 

CO 

(tpd) 

NO, 

(tpd) 

Area  

Point 

h  ghway  Wcbite 

10.2 

34.9 

8.0 

29.0 

3.1 

63  6 

6.1 

13.9 
6.9 

Total  Emis- 
sions   

53.2 

95.7 

25.9 

Summary  of  Emissions  Frc.m  The 
Parkersburg  NorjAiTAiNMENT 
Area  for  1S93 


Source  category 


A:ea  

Point 

Highway  Mobile 

Total  Emis- 
sions   


VOC 
(tpd) 


10.5 

33.7 

66 


50.3 


CO 
(Uxl) 


29.3 

3.0 

539 


86.2 


NO, 
(tpd) 


6.1 

13.4 

6.7 


26.2 


All  Emissions  in  Tons  Per  Day  (tpd). 

Summary  of  Emissions  From  The 
Parkersburg  Nonatta:nment 
Area  for  1996 


Source  category 

VOC 

(tpd) 

CO 

(tpd) 

NO. 

(tpd) 

Area  

Paint 

K. ghway  mobile 

9.9 

32.6 

6.3 

297 

2.9 
50.1 

6.1 

13.0 

6.5 

Total  emis- 
sions   

48.8 

82.6 

25.5 

Summary  of  Emissions  From  The 
Parkersburg  Nonattainment 
Area  for  1939 


Source  category 

VOC 
(tpd) 

CO 

(tpd) 

NO, 

(tpd) 

Area  

Point 

H  ghway  mobile 

10.2 

31.5 

6.1 

30.3 
2.8 

4  7.5 

62 

12.6 

6.3 

Total  emis- 
sic^is  

47.8 

80.7 

25.1 

All  Emissions  in  Tons  Per  Day  (tpd). 


Summary  of  Emissions  From  The 
Parkersburg  Nonattainment 
Area  for  2002 


Source  category 

VOC 
(tpd) 

CO 

(tpd) 

NO. 
(tpd) 

A:ea  

Point 

Highway  mobile 

10.4 

31.0 

60 

30.6 

2.7 

47.5 

62 

12.4 

6.2 

Total  emis- 
sions   

47.3 

80.8 

24.8 

Summary  of  EMissiONS  From  The 
Parkersburg  Nonahainment 
Area  FOfi  2005 


Source  ca'eipry 

VOC 
(tpd) 

CO 

(tpd) 

NO, 
(tpd) 

Area  

10.6 

30  0 

60 

31.2 

2.6 

49.1 

6.3 

12.0 

64 

Point 

Highway  n:ufiie 

Total  krr.iz- 

sions  

45.7 

82.9 

24  7 

.All  Emissions  in  Tons  Per  Day  (tpd). 

r>  B.  Demonstration  of  Maintenance — 
Projected  I rAentories 

In  addition  to  the  continued  use  of 
lower  RVP  r.n.soline  (7.8)  and  fleet 
turnover  to  automobiles  meeting  more 
stiingent  eiii.ssion  standards,  mobile 
source  emi.^sion  projections  are 
dependent  upo.i  the  implementation  of 
ti.e  federal  it;formulat(;d  gasoline 
piogram.  Total  V(X^  and  NO,  emissions 
were  projected  from  the  1990  base  year 
to  year  2005.  These  projected 
inventories  were  prepared  in 
a,  cordance  with  EPA  guidance.  The  . 
prnjection.s  demonstrate  that  the  ozon*' 
standard  will  be  maintained  i  e.. 
emissions  are  not  expected  to  excet^d 
the  level  of  the  base  year  inventory 
during  this  time  period.  EPA  believes 
tliat  the  emissions  projections 
d'.'monstrale  that  the  area  will  continue 
t>  maintain  the  ozone  NAAQS  b(u :au<^^e 
tills  area  achieved  attainment  through 
VCX^  controls  and  reductions. 

5C.  Verification  of  Continued 
Attainment 

ronlin!;(Hl  attainment  of  the  ozone 
N.AAQS  ill  the  Parkersburg,  West 
Virginia  area  depends,  in  part,  on  the 
State  of  West  Virginia  effort  toward 
tracking  indicators  of  continued 
attainment  during  the  maintenance 
period.  The  State  of  West  Vir5^;inia  will 
t.ack  the  status  and  effectiveness  of  the 
n;aintenance  plan  by  periodically 
updating  the  emissions  inventorv  every 
three  years.  The  WVOAQ  has 
committed  to  perform  this  tracking  on 
a:i  annual  basis  in  order  to  enable  the 
State  of  West  Virginia  to  implement  the 
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contingency  measures  of  its 
maintenance  plan  as  expeditiously  as 
possible. 

The  State  of  West  Virginia  annual 
update  will  indicate  new  source  growth, 
as  indicated  by  annual  emission 
statements.  The  State  of  West  Virginia 
will  continue  to  monitor  ambient  ozone 
levels  by  operating  its  ambient  ozone  air 
quality  monitoring  network  in 
accordance  with  40  CFR  part  5H. 

5D.  Contingency  Plan 

The  level  of  VOC  and  NO.  emissions 
ill  the  Parkersburg  area  will  largely 
determine  its  ability  to  .stay  in 
compliance  with  the  ozone  NAAQS  in 
the  future.  Despite  the  State  of  West 
Virginia's  best  efforts  to  demonstrate 
continued  compliance  with  the  NAAQS. 
the  Parkersburg  area  may  exceed  or 
violate  the  NAAQS.  The'relore.  West 
Virginia  has  provided  contingency 
measures  with  a  schedule  for 
implementation  in  the  event  of  future 
ozone  air  quality  problems.  In  the  event 
that  exceedances  of  the  ozone  NAAQS 
are  measured  such  that  nonottainment  is 
indicated  in  any  of  the  areas  or  in  the 
event  that  periodic  emission  inventory 
updates  or  major  permitting  activity 
reveals  that  excessive  or  unanticipated 
growth  in  ozone  precursor  emissions 
has  occurred  or  will  occur,  West 
Virginia  will  accordingly  select  and 
adopt  measures  including  the  following 
to  assure  continued  attainment: 

1.  Extend  the  appiicabilitv  of 
45CSR21  (VOC/RACr  rul.Oto  include 
source  categories  previously  exclude 

2.  Revised  new  source  permitting 
r<'quirements  requiring  more  stringent 
emi.ssions  control  technology  and/or 
emissions  offsets. 

.T.  NO.  RACT  requirements,  if  such 
requirements  are  not  alre'adv  applicable 

4.  Stage  II  Vapor  Recovery 
Regulation.^ 

.").  Regulations  to  establish  plant-wide 
iinission  caps  (potentially  with 
emissions  trading  provisions). 

6.  Implementation  of  basic  (or 
enhanced)  programs  for  motor  vehicle 
inspection  and  maintenance. 

One  or  more  of  these  regulatory 
revisions  would  be  selectetl  within  three 
(.1)  months  after  verification  of  a 
monitored  ozone  standard  violation  and 
n  draft  rule  submitted  to  the  WVOAQ. 
Quality  assurance  procedures  mu.st 
confirm  the  monitored  violation  within 
4')  days  of  occur.rence.  The  WVOAQ 
will  be  requested  to  adopt  the  control 
measure{sj  as  emergency  ru!e{s)  which 
will  be  implemented  within  six  (n) 


months  after  adoption.  EPA"s  approval 
of  West  Virginia's  redesignation  re-quest 
is  contingent  upon  West  Virginia 
promulgating  a  revision  to  its 
contingency  plan  that  includes  a 
s<;hedule  for  the  mandatory 
implementation  of  the  selected 
contingency  measures. 

.7£.  Suhsuqiient  Maintttnancf  Han 
Revisions 

In  accordance  with  Section  175A(bJ  of 
the  Act.  the  State  of  West  Virginia  has 
agreed  to  submit  a  revised  maintenance 
SIP  eight  years  after  the  area  is 
redesignated  to  attainment.  Such 
re\  ised  SIP  will  provide  for 
maintenance  for  an  additional  \vu  years. 
FPA  has  determined  that  the 
maintenance  plan  adopted  by  (he  State 
of  West  Virginia  and  submitted  to  EPA 
on  November  13.  1992  meets  the 
reqmrements  of  section  175 A  of  the 
CAA.  Therefore.  EPA  is  proposing  to 
approve  the  maintenance  plan 
submittal.  In  addition.  EPA  has 
determined  that  upon  final  approval  of 
the  maintenance  plan  the  provisions  of 
section  in7(d)(3)(E)(iv)  for  redesignation 
will  have  been  met. 

Proposed  Action 

hPA  proposes  to  approve  the  ozone 
maintenance  plan  for  the  Parkersburg. 
West  Virginia  area  submitted  by  the 
State  of  West  Virginia  on  November  l.T. 
1992  as  a  revision  to  the  West  Virginia 
SIP  because  it  meets  the  requin;ments  of 
section  175A.  In  addition.  EPA  is 
proposing  to  redesignate  the 
Parkersburg.  West  Virginia 
nonattainment  area  to  attainmeiil. 
subject  to  final  approval  of  the 
maintenance  plan,  because  the  Agenc:y 
has  determined  that  the  provisions  of' 
section  107(d)(3)(E)  of  the  Act  for 
redesignation  of  nonattainment  areas  to 
attainment  have  been  met. 

LPA  is  soliciting  public  conuuents  on 
this  notice  and  on  issues  relevant  to 
EPA's  proposed  action.  Comments  will 
be  considered  before  taking  final  action 
Interested  parties  may  participate  in  the 
federal  rulemaking  procedure  by 
submitting  written  comments  to  the 
person  and  address  listed  in  the 
ADDRESSES  section  at  the  beginning  of 
this  notice. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  SIP.  Each 
request  for  revision  to  the  SIP  shall  be 
considered  separately  in  light  of  specific 
te(:hni<:al.  economic,  and  environmental 


•  factors  and  in  relation  to  relevant 
statutory- and  regulatory  re-quirements. 
Ozone  State  Implemeniation  Plans 
(SIPs)  are  designed  to  .satisfy  the 
requirements  of  part  D  of  the  Clean  Air 
Act  and  to  provide  for  attainment  and 
maintenance  of  the  ozone  NAAQS. 
Today's  proposed  redesignation  action 
should  not  be  interpreted  as  authorizing 
the  State  of  We.st  Virginia  to  delete, 
alter,  or  rescind  any  of  the  VOC 
emission  limitations  and  restrictions 
contained  in  the  currently  approved 
ozone  SIP.  Changes  to  the  ozone  SIP'.s 
regulations  rendering  them  less 
stringent  than  those  contained  in  the 
EPA  approved  plan  caimot  be  made 
unless  a  re'vised  plan  forattainmeiil  and 
maintenance  is  submitted  to  and 
approved  by  EPA.  Unauthorized 
relaxations,  deletions,  and  changt^s 
could  result  iti  both  a  finding  of 
nonimplenientation  undcsr  .section 
173(b)  of  the  Act  and  in  a  SIP  deficiency 
call  made  pursuant  to  .section  no(k)(.'i)! 
Under  the  Regulatory  I  iexibililv  Act. 
f)  U.S.C.  600  ft  seq..  EPA  nuisl  pn-pare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  .'3  U.S.C.  603 
and  604.  Alternatively.  fcPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  sub.stantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-proht 
enterprises,  and  governnuint  (MUilies 
with  jurisdictio.i  over  popidations  of 
le.ss  than  .SO.OOO.  SIP  approvals  under 
section  1 10  and  sub<:hapler  I.  part  U  of 
the  CAA  do  not  create  any  new 
requirements,  but  simply  approve 
requirements  that  the  State  is  already 
imposing.  Therefore,  because  the  federal 
SlP-approval  dotJS  not  impose  any  new 
requin-ments.  it  does  not  have  any 
(Hjonomic  i.nipact  on  any  small  entities. 
Redesignation  of  an  area  lo  attainnu;nl 
under  .section  107(d)(3)(E)  of  the  Act 
does  not  impose  any  new  retpiirements 
on  small  entities.  Redesignation  is  an 
action  that  affects  the  status  of  a 
geographical  area  and  dot;s  not  iinpo.se 
any  regulatory  requirements  on  .soi!n:es. 
Accordingly.  I  certify  tliat  EPA's 
approval  of  We.st  Virginia's  n^quest  to 
redesignate  the  Parkersburg  ozone 
nonattainment  area  to  attainment  and 
the  associated  maintenance  plan  will 
not  have  an  impact  on  any  small 
entities. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
require-ments  of  section  6  of  Executive 
Order  12866. 
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List  of  Subjects 

40  CFR  Part  52 


Air  pollution  control,  H  y^drocarbons, 
Intergovernmental  relatioi  is.  and  Ozone.         Authority:  42  U.S.C.  740l-767i<). 


iSS 


394 


40  CFR  Part  81 

Air  pollution  control.  National  Parks, 
Wilderness  areas. 


Dated:  March  28, 1994. 
Stanley  L.  Laskowski. 

Acting  Pegional  Administrator.  Region  III. 
jFR  Doc.  94-14172  Filed  6-9-94;  8:45  ami 
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This  section  of  the  FEDERAL  REGISTER 
contains  ctocuments  ottier  ttian  rules  or 
proposed  rules  that  are  applicable  to  the 
public.  Notices  of  hearings  and  investigations, 
committee  meetings,  agency  decisions  and 
rulings,  delegations  of  authority,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  tJocuments  appearing  in  this 
section. 


DEPARTMENT  OF  AGRICULTURE 

Federal  Crop  Insurance  Corporation 

Availability  of  the  1995  Standard 
Reinsurance  Agreement 

AGENCY:  Federal  Crop  Insuriincc 
Cjjpporation,  USDA. 

ACTION:  Notice  of  iivaihihility  of 
documents. 


SUMMARY:  The  Federal  Crop  Insurance 
C;nrporation  (FCICJ  publishes  this  notice 
to  advise  all  interested  parties  that  the 
lfl<1">  Standard  Reinsurance  Agreement 
is  available  for  consideration  by  |)rivat<( 
sector  insurance  companies, 

ADDRESSES:  For  information  on  the 
Standard  Reinsurance  Agreement. 
(  ontact  Hey  ward  Baker.  Dirtnjtor, 
l)(!livery  System  Services,  federal  Crop 
Insurance  Corporation.  U.S.  Department 
of  Agriculture.  Washington.  DC,  20250, 
telephone  (202)  254-8245. 

SUPPLEMENTARY  INFORMATION:  Tin; 
.Standard  Re  iti  sura  nee  Agreement 
«'Stablishes  the  terms  and  conditions 
under  which  FCIC  provides  premium 
subsidy,  expense  reimbur.sement,  and 
reinsurance  on  multiple  peril  crop 
insurance  policies.  The  Standard 
Reinsurance  Agreement  is  a  cooperative 
financial  assistance  agreement  between 
FCIC  and  private  insurance  companies 
to  deliver  the  multiple  peril  crop 
insurance  program  under  the  authoritv 
of  the  Federal  Crop  Insurance  Act.  as 
amended.  (7  U.S.C,  1501  ct  seq.). 

Done  in  Washington.  W".  on  Mhv  24.  1*»'M 
Kenneth  D.  Ackcmian. 

Manager,  Federal  (,'n;p  Insnranif 
Corponition. 

IK  Dim;.  5^4-14201  Filed  (^9  -«»4;  8:4.^.  ainl 
8ILUNG  CODE  341(M>8-M 


DEPARTMENT  OF  COMMERCE 
Foreign-Trade  Zones  Board 
[Order  No.  691] 

Grant  of  Authority  for  Subzone  Status; 
Corteico  USA,  Inc.  (Telephone  and 
Computer  Equipment)  Corinth,  MS 

f'ursuanl  to  its  authority  under  the 
ForiMgn-Trnde  Zones  Act  of  June  Ifl. 
in.14.  as  amended  (19  U.S.C.  81a-Kln). 
the  Foreign-Trade  Zones  Board  (the 
Board)  adopts  the  following  Order; 

Whcmas.  by  an  Act  of  Congre.ss 
approveti  June  18.  1934.  an  Act  "To 
provide  for  the  establishment  *   *   *  ol 
foreign-trade  zones  in  ports  of  entrv  of 
the  United  States,  to  expedite  and 
en(  ourage  foreign  commerce,  and  for 
other  purposes."  as  amended  (19  U.S.C. 
aia-Hlu)  (the  Act),  the  Foreign-Trade 
Zones  Board  (the  Board)  is  authorized  to 
grant  to  qualified  corporations  the 
privilege  of  establishing  foreign-trade 
zones  in  or  adjacent  to  U.S.  Customs 
ports  of  entry; 

WluTccis.  the  Board's  regulations  (15 
CFR  part  400)  provide  for  the 
establi.shment  of  special-purpose 
subzones  when  e.xisting  zone  facilities 
cannot  stirxe  tfie  specific  use  involved: 

IVbrn^as.  an  application  from  the 
Vicksburg/Jackson  Foreign  Trade  Zone. 
Inc  .  grantee  of  Foreign-Trade  Zone  158. 
for  authority  to  establish  a  special- 
purpose  subzone  for  the  telephone  and 
computer  equipment  manufacturing 
plant  of  Corteico  USA.  Inc..  in  Corinth. 
Mississippi,  was  filed  by  the  Board  on 
.May  17,  1993,  and  notice  inviting  public 
comment  was  given  in  the  Federal 
Register  (FTZ  Docket  20-93.  58  I  R 
313fi2.  6/2.'ri3);and. 

IVhcn'as.  the  Board  has  found  tlial  the 
requirements  of  the  Act  and  Board's 
regulations  is  satisfied,  and  that 
approval  of  the  appliuntion,  subject  to  a 
restri»;tion  on  foreign  color  cathode  rav 
tulies.  is  in  the  public  interest; 

.Volt.  Thvrefore,  the  Board  herebv 
authorizes  the  establishment  of  a 
subzone  (Subzone  158A)  at  the  Corteico 
US.^  {)iant  in  Ciorinth.  Mississippi,  at 
the  lo<;alion  descrifn-d  in  the 
application,  subject  to  the  VTV.  A«;t  anil 
the  Board's  rt^gulations.  including 
5}  400.28,  and  subject  to  a  restriction  that 
requires  Corteico  to  elect  privileged 
foreign  status  (19  CFR  §  146.41)  on 
foreign  color  cathodt;  ray  tul)es  adtnitted 
to  the  sufizone. 


Signed  iit  W.i.shiiigton.  DC,  this  1st  d.iy  of 
liuic  19?<4. 

Sasan  G.  Esserman, 

Asvislant  Svcrftary-  o)  Cominenv  for  Import 
Administmtion.  Cliainiian.  Comniitleoof 
MtiTiuites  FonionTmdf  Znncs  lioarH 

.Attest: 
|nhn  J.  Da  Ponle,  |r., 
F.\(;cii  tii't'  Secretary. 

|(  ;<  Dih:  '14-1  420:i  iiled  «>-«  <»4:  HA'^  ..,11]  * 
BILLING  CODE;  3S10-OS-P 


(Docket  53-93] 

Foreign-Trade  Zone  38— Spartanburg 
County,  Application  for  Expansion; 
Amendment  of  Application 

The  pending  application  of  the  .Soulh 
Qirolina  State  Ports  Authority,  grantee 
of  FTZ  38.  retiue.sf  ing  authority  to 
expand  its  zone  in  Spartanburg  Countv. 
South  Carolina  (Docket  53-93.  filed  10/ 
29/93.  5H  FR  59230.  11/8/93)  has  bcfiii 
amended  to  include  an  additional 
propo.sed  site  located  at  the  Iligiuvav 
290  Commerce  Park  (111  arri^s). 
Highway  290  and  River  Ridge  Road, 
.some  5  miles  southeast  of  the  Citv  of 
Duncan,  and  to  restore  zone  status  to  a 
parcel  (17  acres)  that  was  previouslv 
deleted  from  Site  1  (U.S.  Highway  29 
and  1-85.  Spartanburg  County).  The  t;\o 
pro|>f)sed  sites  will  be  operated  bv 
CInrolina  Trade  Zone.  Inc. 

The  conunent  period  is  reopened 
until  July  25.  1994. 

The  application  and  amcMidment 
material  are  available  for  public 
inspection  at  the  following  Io(.alions: 

Office  of  the  Port  Din'ctor.  U.S.  Customs 
Service.  150-A  West  Phillips  Road. 
Creer.  South  Ciarolina  29050. 

Office  of  the  L',\e<:utive  Secretary. 
Foreign-Trad(!  Zones  Board.  U.S, 
Department  of  Commerce,  14th  .Street 
and  Pennsylvania  Avenue  N\V.,  room 
371(i,  Washington.  DC  20230, 

Diitid:  May  27,  1W4 
luhn  J,  Da  Poiite.  |r.. 

t"v('(  nine  Sfi  retary 

H-KDcK.  ?»4-142()4  f-ilr(l(>  <l  •)4:«.4^.  .ii:!| 
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InteiTiatJonal  Trade  Administration 
(A-588-831) 

Antidumping  Duty  Order:  (Jrain- 
Oriented  Electrical  Steel  Fnom  Japan 

AGENCY:  Import  Administra  ion, 
International  Trade  Admini  ;tration, 
Department  of  Commerce. 
EFFECTIVE  DATE:  June  10,  19!  14. 
FOR  FUnrHER  INF0RMATK5N  CONTACT: 

Mike  Ready  or  Paul  Kuilmai  i.  Office  of 
Antidumping  Duty  Inve.stig;  lions. 
Import  Administration,  U.S,  Department 
of  Commerce.  14fh  Street  ard 
Constitution  Avenue,  NVV.,   Vashington, 
DC  20230:  telephone  (202) A B2-2613  or 
(202)  482-1279.  respectively . 

Scope  of  Order 

The  product  covered  Ijy  If  is  order  is 
grain-oriented  electrical  stet  I,  whicli  is 
a  flat-rolled  alloy  steel  prodict 
containing  by  weight  at  leasi  0.6  percent 
of  silicon,  not  more  than  0  0  $  percent  of 
carbon,  not  more  than  1.0  ptrcent  of 
aluminum,  and  no  other  elei  lent  in  an 
amount  that  would  give  the   teel  the 
characteri.stics  of  another  all  )y  steel,  of 
a  thickness  of  no  more  than  1 1.56 
millimeters,  in  coils  of  any  v  idth,  or  in 
straight  lengths  which  are  of  a  width 
measuring  at  least  10  ti.mes  t  le 
thickness,  as  currently  classi  7able  in  the 
Harmonized  Tariff  Schedule  of  the 
United  States  ("HTS")  undei  item 
subheadings  7225.10.0030, 
7226.10.1030,  7226.10.5015  md 
7226.10.5065.  Although  the  ^TS 
subheadings  are  provided  fo 
convenience  and  cu.stoms  pt  rposes,  our 
written  description  of  the  .sc<  pe  of  this 
proceeding  is  dispositive. 

Antidumping  Duty  Order 

In  accordance  with  section  735(d)  of 
the  Act.  on  April  25,  1994,  th  e 
Department  of  Commerce  (D«  partment) 
published  in  the  Federal  Register  its 
final  determination  that  grait  -oriented 
electrical  steel  from  Japan  is  )eing  sold 
.-it  less  than  fair  value  (59  PR  19693).  On 
June  2,  1994,  in  accordance  vith  section 
735(d)  of  the  Act.  the  U.S.  Inl  ernational 
Trade  Commission  (ITC)  noti  led  the 
Department  that  imports  of  gi  ain- 
oriented  electrical  steel  from  apan 
materially  injure  a  U.S.  Indus  try. 

Suspension  cf  Liquidation 

In  accordance  with  section  736  of  the 
Act,  the  Department  will  direct  U.S. 
Customs  officers  to  asse.ss,  up  on  further 
advice  by  the  administering  a  jthority 
pursuant  to  section  736(a)(1)  )f  the  Act, 
antidumping  duties  equal  to  Iro  amount 
by  which  the  foreign  market  >  alue  of  the 
merchandise  exceeds  the  Uni  ed  States 


price  for  all  entries  of  grain-oriented 
electrical  steel  from  Japan.  These 
antidumping  duties  will  be  assessed  on 
all  unliquidated  entries  of  grain- 
oriented  electrical  steel  from  Japan 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  February  9, 
1994,  the  date  on  which  the  Department 
published  its  preliminary  determination 
notice  in  the  Federal  Register  (59  PR 
5990). 

On  or  after  the  date  of  publication  of 
this  notice  in  the  Federal  Register,  U.S. 
Customs  officere  must  require,  at  the 
same  time  as  importers  would  normally 
deposit  estimated  duties,  the  following 
cash  deposits  for  the  subject 
merchandise: 


Manufacturer/producer/ex- 
pofter 

Weighted-av- 
erage margin 
percentage 

Kawasaki  Steel  Corporation  . 

Nippon  Steel  Corporation 

All  Ottiers 

31.08 
31.08 
31  08 

This  notice  constitutes  the 
antidumping  duty  order  with  respect  to 
grain-oriented  electrical  steel  from 
Japan,  pursuant  to  section  736(a)  of  the 
Act.  Interested  parties  may  contact  the 
Central  Records  Unit,  Room  B-099  of 
the  Main  Commerce  Building,  for  copies 
of  an  updated  list  of  antidumping  duty 
orders  currently  in  effect. 

This  order  is  published  in  accordance 
with  section  736(a)  of  the  Act  and  19 
Cn?  353.21. 

Dated:  June  6, 1994. 
SiLsan  G.  Esserman, 

Assistunl  Secrefon',  for  Import 

Administration. 

jFR  Doc.  94-14205  Filed  6-9-94;  8:45  an:I 
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[0^307-702] 

Certain  Electrical  Conductor  Aluminum 
Redraw  Rod  From  Venezuela; 
Preliminary  Results  of  Countervailing 
Duty  Administrative  Review 

AGENCY:  International  Trade 

Administration/Import  Administration 

Department  of  Commerce. 

ACTION:  Notice  of  preliminary  results  of 

countervailing  duty  administrative 

review. 

SUMMARY:  The  Department  of  Commerce 
is  conducting  an  administrative  review 
of  the  countervailing  duty  order  on 
certain  electrical  conductor  aluminum 
redraw  rod  from  Venezuela  for  the 
period  January  1,  1992  through 
December  31,  1992.  There  are  no  known 
entries  in  the  review  period.  Therefore, 
we  preliminarily  determine  that  the 


cash  deposit  rate  of  estimated 
countervailing  duties  will  be  0.50 
percent  od  valorem,  the  rate  established 
in  the  final  results  of  the  last 
administrative  review  of  this  order  (57 
FK  36063;  August  12, 1992).  We  invite 
interested  parties  to  comment  on  these 
preliminary  results. 
EFFECTIVE  DATE:  June  10,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gayle  Longest  or  Kelly  Parkhill,  Office 
of  Countervailing  Compliance, 
International  Trade  Administration. 
U.S.  Department  of  Commerce, 
Washington,  DC  20230:  telephone:  (202) 
482-2786. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  August  3,  1993,  the  Department  of 
Commerce  (the  Department)  published  a 
notice  of  "Opportunity  to  Request 
Administrative  Review"  (58  PR  41239) 
for  the  countervailing  duty  order  on 
certain  electrical  conductor  aluminum 
redraw  rod  from  Venezuela  (53  PR 
31904;  August  22, 1988).  We  received  a 
request  for  review  from  Southwire 
Company,  the  petitioner.  We  initiated 
the  review,  covering  the  period  January 
1,  1992  through  December  31.  1992,  on 
September  30.  1993  (58  PR  51053).  The 
Department  is  conducting  this  review  in 
accordance  with  section  751  of  the 
Tariff  Act  of  1930,  as  amended  (the  Act). 
The  final  results  of  the  last 
administrative  review  of  this  order  were 
published  in  the  Federal  Register  on 
September  14,  1992  (57  PR  41918). 

Scope  of  Review 

Imports  covered  by  this  review  are 
shipments  of  certain  electrical 
conductor  aluminum  redraw  rod  from 
Venezuela,  which  is  wTought  rod  of 
aluminum  that  is  electrically  conductive 
and  contains  not  less  than  99  percent  of 
aluminum  by  weight.  This  merchandise 
is  currently  classifiable  under  item 
numbers  7604.10.3010,  7604.10.3050. 
7604.29.3010,  7604.29.3050, 
7605.11.0030,  7605.11.0090, 
7605.19.0000,  7605.21.0030. 
7605.21.0090  and  7605.29.0000  of  the 
Harmonized  Tariff  Schedule  (HTS).  The 
HTS  item  numbers  are  provided  for 
convenience  and  Customs  purposes. 
The  written  de.scription  remains 
dispositive.  The  review  period  is 
January  1, 1992  through  Def:ember  31. 
1092. 

In  its  questionnaire  response,  the 
Government  of  Venezuela  reported  no 
.shipments  of  the  subject  merchandise  to 
the  United  States  during  the  review 
period.  On  April  7, 1994,  Southwire 
Company  submitted  factual  information 
regarding  po.ssibIe  shipments  of  subjoci 
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mercliandise  during  the  review  period. 
We  subsequently  confirmed  through 
various  Customs.  Census,  and  Import 
Administration  sources  that  there  were 
no  known  entries  of  the  subject 
merchandise  during  the  review  period. 
See  Memorandum  to  the  File  dated  May 
19. 1994;  Certain  Electrical  Conductor  ' 
Aluminum  Redraw  Rod  from  Venezuela 
No  Shipment  Search,  which  is  on  file  in 
the  Central  Records  Unit  (room  B099  of 
the  Main  Commerce  Building). 

Preliminary  Results  of  Review 

As  a  result  of  our  review,  we 
preliminarily  determine  that  there  are 
no  known  entries  of  the  subject 
merchandise  exported  to  the  United 
States  in  the  period  January  1.  19Q2 
through  December  31. 1992.  Therefore, 
we  preliminarily  determine  the 
estimated  net  subsidy  to  be  0.50  percent 
nd  valorem,  the  cash  deposit  rate 
established  in  the  final  results  of  the  last 
administrative  review  (57  FR  360fi3: 
August  12. 1992). 

It  the  final  results  of  this  review 
remain  the  same  as  these  preliminary 
results,  as  provided  by  section  751(a)(1) 
of  the  Act.  the  Department  intends  to 
instruct  the  Customs  Service  to  collect 
a  cash  deposit  of  estimated 
countervailing  duties  of  0.30  percent  ot 
the  f  o.b.  invoice  price  on  ail  shipments 
of  the  subject  merchandise  from 
Venezuela  entered,  or  withdrawn  from 
warehouse,  for  consumption  on  or  after 
the  date  of  publication  of  the  final 
results  of  this  review. 

hiteresfed  parties  may  reque.st  a 
liearing,  not  later  than  10  days  after  the 
date  of  publication  of  this  notice. 
Interested  parties  may  submit  written 
:.rgi:ments  in  case  briefs  on  these 
preliminary  results  within  30  days  of 
the  date  of  publication  in  accordance 
vnth  19  CFR  355.38(c).  Rebuttal  briefs, 
limited  to  arguments  raised  in  case 
briefs,  may  be  submitted  seven  days 
after  the  time  limit  for  filing  the  case 
brief  Any  hearing,  if  requested,  will  be 
lield  seven  days  after  the  scheduled  date 
for  submission  of  rebuttal  briefs.  Copies 
ofca.se  briefs  and  rebuttal  briefs  must  be 
.served  on  interested  parties  in 
accordance  with  19  CFR  3."r).38(e). 
Repre.sentatives  of  parties  to  the 
proceeding  may  reque.st  di«:losure  of 
proprietar)-  information  under 
administrative  protective  order  no  later 
than  10  days  after  the  representative's 
client  or  employer  becomes  a  party  to 
the  proceeding,  but  in  no  event  later 
than  the  date  the  case  briefs  are  due. 

The  Department  will  publish  the  final 
results  of  this  administrative  review 
including  the  results  of  its  analysis  of 
issues  raised  in  any  case  or  rebuttal  brief 
or  at  a  hearing. 


This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Act  (19  U.S.C.  1675(a)(1))  and  19 
CFR  355.22. 

Dated:  June  1. 1994. 
Susan  G.  Esserman. 

Assi.\t(int  Secretary  for  Import 

Administration. 

IFK  Doc.  94-14207  File<l  6-9-94;  B:45  ami 
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[C-61 4-503] 

Lamb  Meat  From  New  Zealand; 
Request  for  Revocation  of  the 
Countervailing  Duty  Order 

AGENCY;  International  Trade 
Administration/Import  Administration/ 
Department  of  Commerce. 

ACTION:  Notice  of  Request  for  Revoc-itiun 
of  the  Countervailing  Duty  Order. 

SUMMARY:  The  Department  of  Commerte 
has  received  a  request  from  the 
Government  of  New  Zealand  for 
revocation  of  the  countervailing  duty 
order  on  lamb  meat  from  New  Zealand 

EFFECTIVE  DATE:  October  18.  1993. 

FOR  FURTHER  INFORMATION  CONTACT: 

Gayle  Longest  or  Kelly  Parkhill.  Office 
of  Countervailing  Compliance. 
Inter,i,ational  Trade  Administration. 
U.S.  Department  of  Commerce, 
U'ashi.ngton,  DC  20230:  telephone:  (202) 
482-2786. 

SUPPLEMENTARY  INFORMATION: 
Background 

On  September  30,  1993,  the 
Governmenl  of  New  Zealand  subnijttwl 
a  request  fur  revocation  of  the 
counter\ailing  duty  order  on  lamb  meat 
from  New  Zealand  (50  FR  37708; 
September  17,  1985).  This  request  will 
be  considered  by  the  Department  in 
conjunction  with  the  administrative 
review  of  this  order  initiated  on  October 
18,  1993.  (See  Initiation  of  Antidumping 
and  Connten-oiling  Duty  Administrative 
Hrvif'ws:  Recision  of  Initiation.  (58  FR 
53710;  October  18,  1993)).  This  notice  is 
i.ssued  pursuant  to  19  CFR 
353.25(c)(2)(!)(1992). 

Dateit:  |unp  ,1.1994. 
Joseph  A.  SpeJrini. 

Of  piity  Ast,istant  Secrttar}' for  Compliance 
IFK  Doc  94-142()fi  Filed  G-9-94:  8A^  ami 
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National  Institute  of  Standards  and 
Technology 

(Docket  No.  930521-4076] 

RIN  0693-A818 

Approval  of  Federal  Information 
Processing  Standards  Publication 
173-1,  Spatial  Data  Transfef  Standard 
(SOTS) 

AGENCY:  National  Institute  of  Standards 
and  Technology  (NIST),  Comment. 
ACTION:  Notice. 

SUMMARY:  The  purpose  of  this  notice  is 
to  announce  that  the  SecTetary  of 
Commerce  has  approved  a  revised 
.standard,  which  will  be  published  as 
FIFS  Publication  173-1,  Spatial  Data 
Transfer  Standard  (SDTS).  This  revision 
adds  Part  4.  Topological  Vector  Profile 
(TVP)  to  the  specifications  adopted  by 
the  Spatial  Data  Transfer  Standard  and 
makes  minor  changes  and  clarifications 
to  the  Parts  1  and  3  of  the  SDTS. 

On  July  26.  1993.  notice  was 
published  in  the  Federal  Register  (58 
FR  39792)  that  a  revision  to  Federal 
Information  Processing  Standard  173. 
SDTS.  was  being  proposed  for  Federal 
use. 

NIST  reviewed  written  comments 
submitted  by  interested  parties  and 
other  available  material.  On  the  basis  of 
this  review.  NIST  recommended  that  the 
Secretary  approve  the  revised  standard 
as  a  Federal  Information  Processing 
Standard  (FIPS),  and  prepared  a 
detailed  justification  document  for  the 
Secrelary's  review  in  support  of  that 
recommendation. 

The  detailed  justifitation  document 
vvliich  was  pre.sented  to  the  Secretary, 
and  which  includes  an  analysis  of  the 
written  comments  received,  is  part  of 
the  public  record  and  is  available  for 
inspection  and  copying  in  the 
Department's  Central  Reference  and 
Records  Inspection  Facility.  Room  6020. 
Herbert  C.  Hoover  Building.  14lh  Street 
betwet;n  Pennsylvania  and  Constitution 
Avenues,  N\V..  Washingotn,  DC  20230. 
This  FIPS  contains  two  sections:  (1) 
An  announcement  section,  which 
provides  information  concerning  the 
applicability,  implementation,  and 
maintenance  of  the  .standard;  and  (2)  a 
specifications  .section,  which  deals  witti 
the  tw;hnical  requirements  of  the 
standard.  Only  the  announcement 
section  of  the  standard  is  provided  in 
this  notice. 

EFFECTIVE  DATES:  This  revised  standard 
becomes  effective  December  30.  1994. 
ADDRESSES:  Interested  parties  may 
purchase  copies  of  this  revised 
standard,  including  the  technical 
specifications  ser;tion,  from  the  National 
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FOR  FURTHER  INFORMATION  CONTACT 
Mr.  Henry  Tom.  (301)  975- 
Computer  Systems  Laboratc|ry 
Institute  of  Standards  and 
Gaithersburg,  MD  20899. 

Ddt.'d:  IiineB,  1994. 
Samuel  Kramer. 
Associatf;  Director. 

Federal  Information  Processing  Standards 
Publication  17^1, 

luno  10.  1994. 

Announcing  the  Standard  for  Spatial  Data 
Transfer  Standard  (SDTS). 

Federal  Information  Processi 
Publications  (FIPS  PL'BS)  are  i 
National  Institute  of  Standards 
Tpchnol(}gy  after  approval  by  tl 
Commerce  pursuant  to  Section 
Federal  Property  and  Admin 
Act  of  1949  as  amended  bv  the 
Security  Act  of  1987.  Public  La 

J.  Name  of  Standard.  Spatial 
Standard  (SDTS)  (FIPS  PUB  17: 

2.  Category  of  Standard.  .Soft' 
Standard,  Information  Interchai  gi 

3.  Explanation.  This  sfandarq 
specifications  for  the  organizati 
structure  of  digital  spatial  data 
definition  of  spatial  features  an 
data  transfer  encoding,  and  topi 
profile.  The  purpose  of  the  stan 
promote  and  facilitate  the  trans 
spatial  data  between  dissimilar 
systems. 

Work  on  a  national  spatial  dc 
standard  was  initiated  by  the  .N 
Committee  for  Digital  Cartograp 
Standards,  American  Congress  f 
and  Mapping  in  1982  to  develo 
comprehensive  .set  of  data  exc 
standards  for  the  profession.  In 
Standards  Working  Group  of  the 
Interagency  Coordinating  Comn: 
Digital  Cartography  also  began 
sputial  data  exchange  standards. 
1987.  the  results  of  these  parallf 
merged  by  the  Digital  Cartograp 
Standards  Task  Force  into  the 
Digital  Cartographic  Data  Stand 
published  as  a  sptecial  issue  of 
Cartographer  in  January  1988. 

Subsequent  testing,  modificat 
refining  of  the  specifications  we 
the  Spatial  Data  Transfer  Stand.; 
Review  Board.  These  efforts  resJl 
approval  and  issuance  of  the  Sp, 
Transfer  Standard  (SDTS)  as  Fe 
Information  Processing  Standan 
Publication  1 73  consisting  of  th 
1— Logical  Specifications,  Part  2 
Features.  Part  3— ISO  821 1  Encn  I 
n;vision  of  this  standard  adds  Ps  rt 
Topological  Vector  Profile  (TVPi 
a  limited  subset  of  SDTS  specific  at 
the  transfer  of  vector  data,  it  alsr 
several  changes  and  clarification  > 
aud  3  of  SDTS.  They  are  as  folio  ^ 
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a.  many-to-many  and  many-to-one 
relationships  between  spatial  objects  and 
attributes  are  permitted  (Section  5.3); 

b.  composite  objects  which  do  not  contain 
component  objects  are  permitted  (Section 
5.4): 

c.  the  Entity  Authority  and  Attribute 
Authority  subfields  in  the  Data  Dictionary/ 
Schema  module  may  contain  a  maximum  of 
8  characters;  if  Part  2  of  the  SDTS  is  the 
source  of  a  definition  the  subfield  shall 
contain  "SDTS-USA";  a  provision  for 
standard  feature  registers  of  other  countries 
has  been  added  (Section  5.12); 

d.  the  Attribute  Authority  subfield  in  the 
Data  Dictionary/Domain  and  Data  Dictionary/ 
Definition  modules  may  have  a  maximum 
length  of  8  characters  (Sections  5.13  and 
5.14); 

e.  the  External  Spatial  Reference  subfield 
in  the  Conformance  field  in  the  Identification 
module  shall  have  a  null  value  meaning 
"undefined,  not  relevant"  when  used  in  a 
transfer  containing  only  a  master  data 
dictionary;  it  is  acceptable  to  specify  this  by 
omitting  this  subfield  (Section  A. 2. 2): 

(.  in  the  Point-Node  module,  the  Attribute 
ID  field  is  not  mandatory  for  objects  "NE" 
and  "NL  '  (Section  5.5.4); 

g.  in  the  Line  module.  Annex  D  allows  the 
simultaneous  use  of  both  the  Chain 
Component  ID  and  Spatial  Address  subfields 
(.Section  D.6.2);  and 

h.  the  ISO  8211  tag  for  the  primary  Field 
of  the  Arc  module  shall  be  ARCC  (Section 
D.7.2). 

SDTS  supports  the  transfer  of  vef;tor  data 
with  geometry  and  topology,  raster  data, 
graphic  representation  modules,  and 
geometry-only  vector  data.  The  SDTS 
Topological  Vector  Profile  sup|>orts  only 
geographic  vector  data  with  geometry  and 
topology. 

An  SDTS  application  profile,  not  requiring 
the  full  functionality  of  SDTS,  defines 
requirements  for  a  specific  type  of  data  and/ 
or  application.  A  SDTS  profile  simplifies  the 
implementation  of  SDTS  while  maximizing 
the  probability  of  successful  data       > 
interchanges  between  dissimilar  computer 
systems. 

4.  Approving  Authority.  Secnrtao'  of 
(ximmerce. 

5.  Maintenance  Agency.  V.S.  Department 
of  Interior,  United  States  Geological  Survey 
(U.S(iS),  National  Mapping  Division. 

6".  Related  Documents,  a.  Federal 
Information  Resources  Management 
Regulations  (FIRMR)  subpart  201.20.303. 
•Standards,  and  subpart  201.39.1002.  Federal 
Standards. 

b.  A  list  of  references  is  contained  in 
section  1.3  and  Annex  F  of  Part  1  of  the 
specifications. 

7.  Objectives.  The  objectives  «)f  the  SDTS 
are  to: 

—provide  a  common  mechanism  fur 
transferring  digital  spatial  information 
between  dissimilar  computer  systems, 
while  preserving  information  meaning,  and 
minimizing  the  need  for  information 
external  to  this  standard; 

—provide,  for  the  purpose  of  transfer,  a  stM 
of  clearly  specified  spatial  objects  and 
relationships  to  represent  real  world 
spatial  entities,  and  to  specify  the  ancillary 


information  necessary  to  accomplish  the 
transfer; 
—provide  a  transfer  model  that  will  facilitate 
the  conversion  of  user-defined  to 
standardized  set  of  objects,  relationships, 
and  information. 

8.  Applicability,  a.  This  standard  is 
intended  for  use  in  the  acquisition  and 
development  of  government  applications  and 
programs  involving  the  transfer  of  digital 
spatial  data  b<itween  dissimilar  computer 
systems. 

b.  The  use  of  the  FIPS  SDTS  applies  when 
the  transfer  of  digital  spatial  data  occurs  or 

is  likely  to  occur  within  and/or  outside  of  the 
Federal  government. 

c.  The  use  of  the  FIPS  SDTS  does  not  apply 
to  the  transfer  of  digital  spatial  data  files 
which  are  not  intended  to  represent  spatial 
entities  as  digital  geographic  or  cartographic 
features. 

d.  FIPS  SDTS  is  not  intended  to  facilit.ite 
product  distribution  of  spatial  data  in  a  fonn 
designed  for  direct  access  by  application 
software  specific  to  a  particular  data 
structure,  cla.ss  of  computer  platform,  or 
distribution  media. 

e.  Nonstandard  features  should  be  used 
only  when  the  needed  operation  or  function 
cannot  be  reasonably  implemented  with 
standard  features  alone.  Although 
nonstandard  features  can  be  very  useful,  it 
should  be  recognized  that  the  use  of  these  or 
any  other  nonstandard  elements  may  make 
the  interchange  of  digital  spatial  data  and 
future  conversions  more  difficult  and  costiv 

{.  Use  of  this  standard  or  a  FIPS  approvod 
SDTS  application  profile,  such  as  the  SDTS 
TVP,  is  required  for  Federal  Government 
implementations  of  this  standard.  FIPS  SDTS 
implementations  not  requiring  full 
functionality  are  designated  as  application 
profiles.  Application  profiles,  requiring  all 
three  parts  of  the  FIPS  SDTS,  are  limil<'d 
subsets  designed  for  use  with  a  specific  Ivpi- 
of  data  and/or  application.  The  SDTS 
Topological  Vector  Profile  (TVP)  is  an 
application  profile. 

9.  Specifications.  The  FIPS  SDTS.  in  four 
parts,  provides  specifications  for  the 
organization  and  stnicture  of  digital  sputi.il 
data  transfer,  definition  of  spatial  featur«;s 
and  attributes,  data  transfer  enco<iing,  and 
Topological  Vector  Profile. 

Specifications  of  this  FIPS  have  the 
following  characteristics: 

a.  ability  to  transfer  vector,  raster,  grid  and 
attribute  data  and  other  ancillarv 
information; 

b.  common  stU  of  terminology  and 
definitions  for  spatial  features; 

c.  internal  description  of  the  data  types, 
formats,  and  data  structures  such  thai  the 
information  items  can  be  readily  identified 
and  proce.ssed  in  the  recipient  system:  and 

d.  media  independence  and  extendibilify 
to  encompass  new  spatial  informatitm  as 
nwuled. 

JO.  Implementation.  The  implemeiitalion 
of  this  standard  involves  three  areas  of 
(onsideration:  acquisition  of  FIPS  .SDTS 
implementations,  validation,  and 
interpretations  of  the  standard. 

J  0. 1    Acquisition  of  FIPS  SDTS 
Implementations.  This  revised  standard 
l)e<:omes  (effective  Dect;mlx;r  30,  1994. 
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10.2    VLj//rffi/ion.  Confomianco  to  FIP.S 
.SDTS  is  npplirable  whether  implementations 
arc  dcvcl(.p«'d  internally,  acquired  as  part  nf 
iin  automated  data  processing  (ADP) 
pa>curcn)ent,  acquired  by  separate 
procurenient,  used  under  an  ADP  leasing 
•irniiigiraent.  or  specified  for  use  In  contracts 
'(If  programming  services. 

Conformance  crite-ia,  based  vn  application 
profiles,  will  be  developed  for  use  in 
validating  the  conforn;ance  of  FIt'K  .SDTS 
unplomontdtions.  Validation  o! 
iniplenivntations  for  confomiarne  to  FIl'S 
SDT.S  conformance  criteria,  polu.v.  and 
pnx.odures  arc  under  (he  autho.-ity  of  the 
I  II'.S  progr-'im. 

U)..l    Inteqjretatinu  of  FIPS  SDTS. 
Ki'solution  of  questions  n?garding  this 
staiuiard  will  be  provid»!d  by  NI.ST. 
Questions  concerning  the  content  and 
s()n(:ification  should  Ik)  addressed  to: 
Director.  Computer  Systems  Laboratory 
ATTN:  FiPS  SDT.S  Interpretation.  National 
Institute  of  Standards  and  T<s:.hnology. 
CiithtTsbiirg.  MD  208«9.  Telephone: '(.'iOl ) 
M7.'-)-:J271. 

;  J.  rtVj/VfcTS.  Under  certain  exceptional 
( ircumstances,  the  heads  of  FfKieral 
departments  and  agencies  may  approve 
waivers  to  Federal  Information  PriKessing 
Standards  (FIPS).  The  head  of  such  agency 
n)ay  rodeleg:ite  such  authority  only  to  a 
senior  official  designated  pursuant  to  section 
r)06(l))  of  Title  44.  U.S.  Q^le.  Waivers  shall 
lie  granted  only  when: 

a.  C:oinpliance  with  a  .standard  would 
.i(iv(!rsely  affect  the  accomplishment  of  the 
mission  of  an  operator  of  a  Fcd(rnil  computer 
system,  or 

I).  Cause  a  major  adverse  finaTxial  impact 
I  11  the  operator  which  is  not  offst.'t  liy 
(ioviTnmentwide  .savings. 

.'\,i;en<  y  heads  may  act  upon  a  written 
waiver  request  containing  the  information 
ilctaiied  above.  Agency  heads  may  also  ad 
without  a  written  waiver  mquc'it  when  the> 
determine  that  conditions  for  meeting  the 
•^t.nul.ird  cannot  be  met.  Agency  heads  may 
approve  waivers  only  by  a  written  decision 
which  explains  the  basis  on  whir  h  the 
.i.^i.ncy  head  made  the  required  rinriing(s)  A 
copy  of  each  such  decision,  with 
procurement  sensitive  or  classified  portions 
(learly  identified,  shall  be  sent  to:  .National 
Institute  of  .Standards  a.iri  T<;;  hnoiogy; 
A1T.\:  FIF'S  Waiver  Decisions.  Technoiof^v 
Buildins;.  Room  B-1.54.  Cailhershurg.  MD 
-■OH'M). 

In  addition,  notice  of  each  v\ar.er",'-;ii,ie(; 
.ind  each  delegation  of  autho'ity  '.r,  ,t"|'ij>n)ve 
waivers  shall  be  seiit  pro.T.pih  lo  t.he  ' 
Committee  on  C.ovcrnment  Operations  of  the 
House  of  Representatives  and  the  Committee 
on  Covcrnmental  Affairs  of  the  .Senate  and 
'.h.ill  be  published  promptly  in  the  Federal 
Register. 

When  the  dctenr.ination  on  a  waiver 
applies  to  the  procurement  of  equipment 
.'nd/or  services,  a  notice  of  the  waiver 
determination  must  be  published  in  the 
Commerce  Business  Daily  as  a  part  of  the 
notice  of  solicitation  for  offers  of  an 
iicquisition  or,  if  the  waiver  determination  is 
made  after  that  notice  is  published,  by 
. intendment  of  such  notice. 

A  copy  of  the  waiver,  any  supjxirting 
diKuments.  the  document  approving  tfie 


waiver  and  any  supporting  and 
accompanying  d(K:umcnts.  with  such 
deletions  as  the  agency  is  authorized  and 
decides  to  make  under  5  U.S.C.  Sec.  552(b). 
shall  be  part  of  the  procurement 
d(K;unientation  and  retained  by  the  agency. 

J2.  IV^en?  to  Obtain  Copies.  Copies  of  this 
pubiicalion  are  for  sale  by  the  National 
Tf!(  hnical  Information  Service,  U..S. 
Department  of  Qimmerce.  Springfield.  VA 
22l(il.  (Sale  of  the  includt:d  specifications 
document  is  by  arrangement  with  the  United 
States  Ceological  Survey  (USGS).)  Whe:i 
ordering,  refer  to  Federal  Information 
Processing  Standards  Publication  173-1 
(FI!'SI'IJB173-1 ).  and  title.  Payment  may  be 
made  by  chwlc,  money  order,  or  dep<jsit 
account. 

(FR  Doc.  94-1 42(W  Fih;d  6-9-«4;  «:45  am] 
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National  Oceanic  and  Atmospheric 
Administration 

[I.D.  0531 94A] 

Gulf  of  Mexico  Fishery  Management 
Council;  Public  Workshop 

AGENCY:  Notional  Marine  Fisherie.s 

Sei-vice  (NMFS)  National  Oceanic  and 

Atmospheric  Administration  (NOA.M, 

Commerce. 

ACTION:  Notice  of  public  workshop. 


SUMMARY:  The  Special  Management 
Zone  Monitoring  Team  (SMZMT)  of  the 
Gulf  of  Mexico  Fishery  Management 
Council  (Council)  will  hold  a  fact- 
finding workshop.'scoping  meeting  on 
proposals  by  the  Alabama  Department 
of  Conservation  and  Natural  Resources 
(ADCNIi)  to  establish  Special 
Management  Zones  (SMZs)  in  the 
e.xciusive  economic  zone  (EEZ)  off 
Alabama.  A  framework  procedure  of  the 
Fishery  Management  plan  for  the  Reef 
Fish  Fishery  of  the  Gulf  of  Me.xico.  as 
amended,  provided  that  the  SMZMT 
will  evaluate  such  requests  to  establisfi 
SMZs  and  will  prepare  a  report  for 
future  consideration  by  the  Council  and 
its  Scientific  and  Statistical  Committee, 
its  Advisory  .\inel.  and  the  public  at 
hearings.  The  purpo.se  of  the  woikshoj) 
is  to  provide  the  affected  fishermen  and 
the  public  an  opportunity  to  provide 
information  to  the  SMZMT  on  the 
proposed  establishment  of  SMZs  and  on 
fishing  activities  occurring  in  the  area 
affected  that  may  be  included  in  this 
report. 

DATES:  June  20.  1994.  from  6  p.m.  to  If) 
p.m. 

ADDRESSES:  This  workshop  wiii  be  held 

at  the  Orange  Beach  Community  Center, 

272.1,'j  Canal  Road.  O.-ange  Beach. 

Alabama. 

FOR  FURTHER  INFORMATION  CON.  aCT: 

Wayne  E.  Swingle.  Exec;utive  Director. 


Gulf  of  Mexico  Fisher>-  Management 
Council.  5401  West  Kennedy  Boulevard. 
Suite  .131,  Tampa.  Florida:  telephone: 
81.3-228-2815. 

SUPPLEMENTARY  INFORMATION:  This 
meeting  is  physically  accessible  to 
people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to  Julie 
Krebs  at  the  Council  office  bv  June  22 
1994. 

Dat(!(i:  Iune6,  1494. 
David  S.  CresJin, 

A(:tin'4  Director.  Offiie  of  Fislwrlfs 
Consenvtion  and  Management.  National 
Marine  Fisheries  Senice. 
IFR  D<K  .  <)4-l4121  Fil(;d  6-»-'M:  8:43  ami 
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[I.D.  C52734D] 

Endangered  Species;  Permits 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS).  National  Oceanic  and 
Atmospheric  Administmtion  (NOA.A). 
Cornmerc:e. 

ACTION:  Issuance  of  Permit  924 
(P772#Rr)).  and  Issuance  of 
Modifications  to  Permits  802  (F.ol2)  and 
Hll  (I',-,.34). 


On  March  29.  1994.  notice  was 
published  (59  FR  14612)  that  an 
application  had  been  filed  by  NMFS. 
Soiithyvest  Regional  Office  (P772«66),  to 
conduct  scientific  research  on  listed  sea 
turtles,  including  those  taken 
incidentally  by  the  Hawaiian  longline 
fishery,  as  authorized  bv  the 
Endangered  Species  Act  of  197.1  (ESA) 
(Ifi  II.S.C.  1531-1543)  and  the  NMFS 
regulations  governing  li.sted  fish  and 
wildlife  permits  (50CFR  parts  217-222). 
Notice  is  hereby  given  that  on  June  2. 
1994,  as  authorized  by  the  provisions  of 
the  ESA.  NMFS  issued  Permit  Nuniber 
924  (P772#f>6).  for  the  above  taking, 
subjtfct  to  certain  conditions  set  forth 
therein. 

Notice  is  hereby  given  that  on  M.iy  2.S. 
1994.  N.MFS  issued  a  second 
modihijation  to  Permit  Number  802 
(P512)  to  Texas  A&M  I  University  to  take 
sea  turtles  for  tagging  and  biological 
sampling  as  authorized  by  the  ESA. 
subject  to  certain  conditions  set  forth 
therein. 

Notice  is  hereby  given  that  on  May  1(1, 
1994,  NMFS  issued  a  modification  to 
Permit  Number  811  (P534)  tn  Hubbs  Sea 
World  to  take  leatherback  sea  turtles 
{Dennorhflys  coriacen)  for  the  purpose 
of  conductiiig  migration  studies,  as 
authorized  by  the  ESA,  subject  to 
certain  conditions  set  forth  therein. 
Issuance  of  this  permit  and  these 
modifications,  as  required  by  the  ES.A, 
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were  based  on  findings  tiat  such  permit 
and  modifications:  (1)  W  ;re  applied  for 
in  good  faith;  (2)  will  not  operate  to  the 
disadvantage  of  the  liste<  species  which 
are  the  subject  of  this  per  mif  and  these 
modifications;  (3)  are  cor  sistent  with 
the  purposes  and  policie:  set  forth  in 
section  2  of  the  ESA.  Thi  i  permit  and 
these  modifications  were  also  issued  in 
accordance  with  and  are  lubject  to  parts 
217-222  of  Title  50  CFR.  I  he  NMFS 
regulations  governing  listed  species 

permits. 
The  appiicujtions,  perm  ts. 

modifications,  and  supporting 

documentation  are  avaija  )le  for  review 

by  interested  persons  in  t  le  following 

offices,  by  appointment: 
Office  of  Protected  Resc  urces,  NMFS, 

1335  East-West  Highway,  Silver  Spring 

MD  20910-3226  (301-71:  -2322);  and 
Southeast  Region,  NMF  5,  NOAA, 

9721  Executive  Center  Dr  ve,  St. 

Petersburg.  FL  33702-243  2  (813-893 

3141):  or 
Director,  Southwest  Rej  ion,  NMFS, 

NOAA,  501  West  Ocean  E  Ivd..  Suite 

4200,  Long  Beach.  CA  90f  02^213 

(310-980-401B). 

Dattsd:  June  2, 1994. 
William  W.  Fox,  Jr.. 

nirec.tnr.  Office  of  Protected  Ft  ^sources 

I^'otional  Stcrine  Fisheries  Sei  vice 

|FR  Dor.  94-140y9  Filed  6-9494:  8;4.5  ami 

BILUNG  CODE  35ia-22-F 
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n.D.051794C] 
Marine  Mammals 

AGENCY:  National  Marine 

Senice  (NMFS),  National 

Atmospheric  Administrati 

Commerce. 

action:  Modification  No. 

nisearch  permit  no.  846 


(Pi3 


dfSc 


isti 


summary:  Notice  is  hereby 
request  for  modification 
Research  Permit  No.  846 
Dr.  Randall  W.  Davis,  Dep 
Marine  Biology,  Texas 
has  been  gran  led. 
ADDRESSES:  The  modificat 
nlated  do<;uments  are  ava 
review  upon  written  requ 
appointment  in  the  follow 

Permits  Division,  Office 
Resources,  NMFS,  1335 
Silver  Spring.  MD  20910 
2289):  and 

Director.  Alaska  Region. 
Box  21668,  Juneau.  AK 
7221). 

SUPPLEMENTARY  INFORMATIoJj 
19,  1994,  notice  was  publi 
Federal  Register  (59  FR  1 

modification  of  Permit  No 


e:.t 


Ea  1 


:  99fl  [) 


isheries 
Oceanic  and 
)n  (NOAA), 


to  sc  ientific 
A). 


given  that  a 

ientific 
bmitted  by 
rtment  of 
A&M  University. 

ian  and 
able  for 
or  by 
i  ig  office(s): 
)f  Protected 
West  Hwy. 
/71.3- 


(3  31 


vJMFS,  P.O. 
2 (907/586- 


On  April 
Sled  in  the 
8!  23)  that  a 
J46,  issued 


June  7.  1993  (58  FR  32913),  had  been 
requested  by  the  above-named 
individual  to  increase  the  number  of 
Steiler  sea  lion  pups  taken  annually 
from  40  to  60,  change  location  of  take 
from  Chirikof  to  Marmot,  and  attach 
subcutaneous  transmitters  to  5  pups  and 
5  adult  females.  The  requested 
modification  has  been  granted  under 
authority  of  the  Marine  Mammal 
Protection  Act  (MMPA)  of  1972  (16 
U.S.C.  1361-e/  seq.),  the  Endangered 
Species  Act  (16  U.S.C.  1543  et  seq.)  and 
implementing  regulations. 

Issuance  ofthis  modification,  as 
required  by  the  Endangered  Species  Act 
of  1973.  was  based  on  a  finding  that 
such  permit:  (1)  Was  applied  for  in  good 
faith;  (2)  will  not  operate  to  the 
disadvantage  of  the  endangered  species 
which  is  the  subject  ofthis  permit;  and 
(3)  is  consistent  with  the  purposes  and 
policies  set  forth  in  Setrtion  2  of  the 
Endangered  Species  Act. 

Dated:  June  3. 1994. 
William  W.  Fox.  Jr., 

Director.  Office  of  Protected  Resourcea 
\iitional  Marine  Fisheries  Sen.  ice. 
irK  Doc.  94-14 1 1 7  Filed  6-9-94:  8:45  ;im| 
BILLING  CODE  3510-22-^ 


National  Technical  Information  Service 
NTIS  Advisory  Board  Meeting 

AGENCY:  National  Technical  Information 
Serxice.  Technology  Administration. 
L'.S.  Department  of  Commerce. 
ACTION:  Notice  of  partially  closed 
meeting. 

SUMMARY:  Pursuant  to  the  Federal 
Advisory  Committee  Act,  5  U.S.C.  app. 
2.  notice  is  hereby  given  that  the 
National  Technical  Information  Service 
Advisory  Board  (the  "Board")  will  meet 
Oil  Monday,  July  11.  1994.  from  9  a.m. 
to  4  p.m.  and  on  Tuesday,  July  12,  1994, 
from  9  a.m.  to  12  p.m.  The  afternoon 
session  on  July  11,  1994  will  be  closed 
to  the  Public. 

The  Board  was  established  under  the 
authority  of  15  U.S.C.  3704hi(,),  and  was 
chartered  on  September  15,  1989.  The 
Board  is  composed  of  five  members 
appointed  by  the  Secretary  of  Commerce 
who  are  eminent  in  such  fields  as 
information  resources  management, 
information  technology,  and  library  and 
information  services.  The  purpose  of  the 
meeting  is  to  review  and  make 
recommendations  regarding  general 
policies  and  operations  of  its  services. 
The  agenda  will  include  a  progress 
rtport  on  NTIS  activities,  an  update  on 
NTIS  plans  to  assist  Depository 
Libraries,  an  update  on  the  progress  of 
FedWorld.  and  a  discus.sion  of  NTIS' 


long  range  plans.  The  closed  session 
discussion  is  scheduled  to  begin  at  1 
p.m.  and  end  at  4  p.m.  on  July  11,  1994. 
The  session  will  be  closed  because 
premature  disclosure  of  the  information 
to  be  discussed  would  be  likely  to 
significantly  fru.strate  implementation  of 
NTIS'  business  plan. 
DATES:  The  meeting  will  convene  on 
July  11,  1994  at  9  a.m.  and  adjourn  at 
4  p.m.  and  convene  again  on  July  12, 
1994  at  9  a.m.  and  adjourn  at  11:45  a.m. 
ADDRESSES:  The  meeting  will  be  held  in 
room  2029,  U.S.  Department  of 
Commerce,  National  Technical 
Information  Ser\'ice,  5285  Port  Royal 
Road,  Springfield,  VA  22161. 
PUBLIC  PARTICIPATION:  Except  for  the 
closed  session  from  1  to  4  p.m.  on  July 
11,  1994.  the  meeting  will  be  open  to 
public  participation.  Approximately 
thirty  minutes  each  day  will  be  set  aside 
for  oral  comments  or  questions  as 
indicated  in  the  agenda.  Seats  will  be 
available  for  the  public  and  for  the 
media  on  a  first-come,  first-served  basis. 
Any  member  of  the  public  may  submit 
written  comments  concerning  the 
Board's  affairs  at  any  time.  Copies  of  the 
minutes  of  the  meeting  will  be  available 
within  thirty  days  of  the  meeting  from 
the  address  given  below. 
FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  Higgins,  NTIS  Advisory  Board 
Secretary,  National  Technical 
Information  .Service,  5285  Port  Royal 
Road,  Springfield,  Virginia  22161. 
Telephone:  (703)  487-1612;  Fax  (703) 
487-4093. 

Dat»ui:  Jiini.'S,  1994. 
Donald  R.  lohnson, 

Dt'piity  Director. 

IFR  Dw;.  94-14087  Filed  6-9-94:  8:45  iimj 

BILLING  CODE  351(M)1-M 


COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BLIND  OR 
SEVERELY  DISABLED 

Procurement  List  Additions 

AGENCY:  Committee  for  Purcha.se  From 
People  Who  Are  Blind  or  Severely 
Dis.ibled. 

ACTION:  Additions  to  the  procurement 
list. 


SUMMARY:  This  action  adds  to  the 
Procurement  List  military  resale 
commodities  and  a  service  to  be 
furnished  by  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities. 
EFFECTIVE  DATE:  July  11,  1994. 
ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
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Disabled.  Crystal  Sqiian?  3.  suite  403. 
1735  Jefferson  Davis  Highway. 
Arlington.  Virginia  22202-3461. 

FOR  FURTHER  INFORMATION  CONTACT: 

Beverly  Milkman  (703)  603-7740. 
SUPPLEMENTARY  INFORMATION:  On  April 
15.  1994.  the  Committee  for  F'urthase 
From  People  Who  Are  Blind  or  Severely 
Disabled  published  notice  (.59  FR  18104 
of  proposed  addition.s  to  the 
Prorjurement  List. 

After  consideration  of  the  matt^rial 
presented  to  it  concerning  capability  of 
qualified  nonprofit  agencies  to  provide 
the  military  resale  commodities  and 
service,  fair  market  price,  and  impact  of 
the  additions  on  the  currttnt  or  most 
recent  contractors,  the  Conunittee  has 
determined  that  the  military  resale 
commodities  and  service  listed  below 
nre  suitable  for  procurement  bv  the 
Federal  Government  under  411]. S.C. 
4R-48C  and  41  CFR  51-2.4. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
military  re.sale  commodities  and  service 
to  the  Government. 

2.  The  action  does  not  appear  to  have 
a  severe  economic  impact  on  current 
contractors  for  the  military  resale 

( ommodities  and  service. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
military  resale  commodities  and  service 
to  the  Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  ot  the  |avits-VVagner- 
ODay  Act  (41  H.S.C.  4(>-48c)  in 
connection  with  the  military  resale 
commodities  and  ser\  ice  proposed  for 
addition  to  the  Procurement  List. 

Accordingly,  the  following  military 
resale  commodities  and  serxice  are 
lujreby  added  to  the  Procurement  List: 

Military-  Resale  Coiiutinclitivs 

Pad.  Replacement.  Handle  Scrubber 
MR.  540 
MR.  545 
M.R.  546 

Senicn 

Janitorial/Grounds  Maintenance, 
fkiffumville  Lake  and  Hodges  Village 
Dam.  Oxford.  Massachusetts 

This  action  does  not  affect  current 
contracts  awarded  prior  to  the  effective 


date  of  this  addition  or  options 
exercised  under  those  contracts. 
Beverly  L.  Milkinan. 

Exvctitive  Director. 

jFK  D(K..  94-14154  Filed  6-?»-94.  «:4^.  .iriil 

BILLING  CODC  6820-33-P 


Procurement  List  Proposed  Addition 

AGENCY:  Committee  forPurcha.se  From 

People  Who  Are  Blind  or  Severely 

Disabled. 

ACTION:  Proposed  addition  to 

procurement  list  . 


SUMMARY;  The  Committee  has  received  a 
proposal  to  add  to  the  Procurement  List 
a  service  to  be  furnished  by  nonprofit, 
agencies  employing  persons  who  are 
blind  or  have  other  severe  disabilities. 
COMMENTS  MUST  BE  RECEIVED  ON  OR 
BEFORE: July  11, 1994. 
ADDRESSES:  Committee  for  Purchase 
Fro.m  People  Who  Are  Blind  or  Severely 
Disabled.  Crystal  Square  3,  suite  403, 
1735  Jefferson  Davis  Highway. 
Arlington.  Virginia  22202-3461. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Milkman  (703)  60.3-7740. 
SUPPLEMENTARY  INFORMATION:  This 
notice  is  published  pursuant  to  41 
U.S.C.  47(a)(2)  and  41  CFR  51-2-3.  Its 
purpo.se  is  to  provide  interested  persons 
an  opportunity  to  submit  comments  on 
the  po.ssible  impact  of  the  proposed 
actions. 

If  the  Conunittee  approves  the 
proposed  addition,  all  entities  of  the 
Federal  Crovernment  (except  as 
otherwise  indicated)  will  be  required  to 
procure  the  service  iLsted  below  from 
nonprofit  agencies  employing  persons 
who  are  blind  or  have  other  severe 
disabilities. 

I  certify  that  the  follov.ing  action  will 
not  have  a  significant  impact  on  a 
substantial  tiumber  of  small  entities. 
The  major'factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  r»norting.  re<;ordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
service  to  the  Government. 

2.  The  action  does  not  appear  to  have 
a  severe  economic  impact  on  current 
contractors  for  the  service. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
.ser\ice  to  the  Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-^8c)  in 
i;onnection  with  the  service  proposed 
for  addition  to  the  Procurement  List. 


Comments  on  this  certification  are 
invited.  Commenters  should  identify  the 
statement(s)  underlying  the  certification 
on  which  they  are  providing  additional 
information. 

The  following  serv ice  has  l)een 
proposed  for  addition  to  Procurement      j 
List  for  production  by  the  nonprofit  1 

agency  listed:  Janitorial/Custodial.  VA 
Outpatient  Clinic.  4600  Broadway. 
Sacramento.  California. 

NPA:  Easter  Seal  Society  of  Superior 
Cnilifornia.  Sacramento,  California. 
Beverly  L.  Milkman, 
Exccutiw  DirtKtor. 

U'R  D<>(.  y4-141.S5  I  ilril  »,-<4-<M;  H:45  ,„„] 
BILtING  CODE  6e20-33-P 


Procurement  List;  Additions 

AGENCY:  Committ«;e  for  Pun  base  From 
People  Who  Are  Blind  or  Severely 
Disabled. 

ACTION:  Additions  to  the  prcHiunimenl 

list. 

SUMMARY:  This  action  adds  to  the 
Procua-ment  List  shipping  boxes  lo  Ik; 
fiirnished  by  nonprofit  agencies 
employing  persons  who  are  blind  (jr 
have  other  severe  disabilities. 
EFFECTIVE  DATE;  July  11.  1994. 
ADDRESSES:  Committw  for  Purchast; 
From  People  Who  Are  Blind  or  Severelv 
Disabled.  Crystal  Square  3.  suite  403, 
1735  Jefferson  Davis  Highway. 
Arlington.  Virginia  22202-3461. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Milkman  (703)  603-7740. 
SUPPLEMENTARY  INFORMATION:  On  March 
11.  1994.  the  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled  published  notice  (59  FR  11579} 
of  proposed  addition  to  the  Procurement 
List. 

Comments  were  received  from  the 
current  contractor  for  the  boxes  in 
response  to  a  request  for  sales  data.  The 
contractor  indicated  that  addition  of  the 
boxes  to  the  Procurement  List  would 
cause  one  or  more  of  four  events  ;o 
occur:  Loss  of  sales  for  the  contractor, 
loss  of  jobs,  loss  of  profit  for  the 
contractorbecau.se  of  an  inability  lo 
purf:hase  raw  materials  in  volume,  and 
increased  cost  to  the  Government  on 
future  procurements  conducted  under 
the  Committee's  program. 

The  contractor  did  not  furnish  any 
information  to  support  its  claims  about 
loss  of  profit  and  increased  cost  to  the 
Government.  Nonprofit  ag«Micies 
participating  in  the  Committee's 
program  are  required  to  sell  to  the 
Government  at  a  fair  market  price  set  by 
the  Committw.  .so  there  is  little 
possibility  of  a  substantial  increaw;  in 
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price  to  the  Government  when  an  item 
i.s  added  to  the  Procurement  List. 

The  contract  value  for  he  boxes  is 
such  that  loss  of  sales  wi  1  represent 
only  a  very  small  percen  age  of  the 
contractor's  .sales.  The  Cdmmittee  does 
not  believe  that  a  sales  Ic  f>s  of  this  size 
constitutes  severe  advers  j  impact  on  the 
contractor. 

The  contractor  provide  d  a  range  of 
numbers  of  jobs  which  m  ight  be  lost  if 
the  boxes  are  added  to  th  i  Procurement 
List  and  did  not  indicate  specifically 
whether  any  jobs  would  le  lost  because 
of  the  Committee's  actior .  However, 
addition  of  the  boxes  to  t  le 
Procurement  List  will  de  initely  create 
jobs  for  blind  people,  wh  )  traditionally 
have  unemployment  rate: ;  far  above 
those  of  people  without  s  ivere 
disabilities.  ConsequentI]  ,  the 
Committee  believes  that  t  lis  definite 
creation  of  jobs  for  blind  )eople 
outweighs  the  possible  lo  ;s  of  jobs  by 
the  contractor's  employee  s. 

After  consideration  of  I  le  material 
presented  lo  it  concemin|  capability  of 
qualified  nonprofit  agenc  es  to  provide 
the  commodities,  fair  maiket  price,  and 
impact  of  the  addition  on  the  current  or 
most  recent  contractors,  t  le  Committee 
has  determined  that  the  c  )mmodities 
listed  below  are  suitable  far 
procurement  by  the  Fedeial  Government 
under  41  U.S.C.  46-48c  ai  id  41  CFR  51- 
2.4. 

1  certify  that  the  following  action  will 
not  have  a  significant  imp  act  on  a 
substantial  number  of  smi  11  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  n  suit  in  any 
additional  reporting,  reco  dkeeping  or 
other  compliance  requirenents  for  small 
entities  other  than  the  smi  ill 
organizations  that  will  fyr  nish  the 
commodities  to  the  Cover  iment. 

2.  The  action  does  not  a  )pear  to  have 
a  severe  economic  impact  on  current 
contractors  for  the  commc  dities. 

3.  The  action  will  result  in 
authorizing  small  entities  !o  furnish  the 
commodities  to  the  Cover  iment. 

4.  There  are  no  known  r  jgulatory 
alternatives  which  would  iccomplish 
the  objectives  of  the  Javits  Wagner- 
O'Day  Act  (41  U.S.C.  46  -  t8c)  in 
connection  with  the  comn  odities 
proposed  for  addition  to  t^e 
Procurement  List. 

Accordingly,  the  following 
commodities  are  hereby  a(  ded  to  the 
Procurement  List: 

Box,  Shipping 
8115-00-134-3655 
8115-00-134-3656 
8115-01-006-7257 
8115-01-010-8956 
8115-00-516-0251 


This  action  does  not  affect  current 
contracts  awarded  prior  to  the  effective 
date  of  this  addition  or  options 
exercised  under  those  contracts. 
Beverly  L.  Milkman, 
Executive  Director. 
jFR  Doc.  94-14 156  Filed  6-9-94;  8  45  ami 

BILUNG  C00£  682a-33-P 


DEPARTMENT  OF  DEFENSE 
Office  of  the  Secretary 
Notice  of  Closed  Meeting 

AGENCY:  Defense  Iritelligence  Agency 
Scientific  Advisory  Board. 
SUMMARY:  Pursuant  to  the  provisions  of 
Subsection  (d)  of  Section  10  of  Public 
Law  92-463,  as  amended  by  Section  5 
of  Public  Law  94-409,  notice  is  hereby 
given  that  a  closed  meeting  of  the 
Defense  Intelligence  Agency  Scientific 
Advisory  Board  has  been  scheduled  as 
follows: 

DATES:  Tuesday  and  Wednesday  28-29 
June  1994  (0830-1600). 
ADDRESSES:  The  Defense  Intelligence 
Agency,  Boiling  AFB,  Washington,  DC 
20340-5100. 

FOR  FURTHER  INFORMATION  CONTACT: 
Dr.  W.S.  Williamson,  Executive 
Secretary,  DIA  Scientific  Advisory 
Board,  Washington,  DC  20340-5100, 
(202) 373-4930. 

SUPPLEMENTARY  INFORMATION:  The  entire 
meeting  is  devoted  to  the  discussion  of 
classified  information  as  defined  in 
Section  552b(c)(I),  Title  5  of  the  U.S. 
Code  and  therefore  will  be  closed  to  the 
public.  The  Panel  will  receive  briefings 
on  and  discuss  several  current  critical 
issues  and  advise  the  Direcior  Defense 
Intelligence  Agency  on  related  matters. 

Dated:  June  7,  1994. 
Patricia  L.  Toppings, 
Alternate  OSD  Federal  Register  Liaison 
Officer.  Deportment  of  Defense. 
[FR  Doc.  94-14131  Filed  6-9-94;  8:45  am] 

BtLLING  CODE  SOOCMM-M 


Defense  Information  School  Board  of 
Visitors  Meeting 

AGENCY:  Department  of  Defense.  Office 
of  the  Assistant  to  the  Secretary  of 
Defense  for  Public  Affairs,  American 
Forces  Information  Service. 
ACTION:  Notice  of  meeting. 

A  meeting  of  the  Defense  Information 
School  Board  of  Visitors  will  be  held  to 
review  the  status  of  consolidation  of  the 
Defense  Information  School,  the  Defense 
Photography  School,  and  the  Defense 
Visual  Information  School,  the  Defense 


Photography  Sciiool.  and  the  Defense 
Visual  Information  School  into  a  single, 
joint-Service  training  facility.  The 
meeting  is  open  to  the  public. 

Dates  and  Times:  June  21,  1994—9 
a.m.  to  11:15  a.m.  (first  session);  1:10 
p.m.  to  2  p.m.  (second  session);  2:30 
p.m.  to  4:45  p.m.  (third  session);  June 
22,  1994—8  a.m.  to  12  noon  (fourth 
session), 

ADDRESSES:  The  first,  third  and  fourth 
.sessions  will  be  conducted  in  room  355, 
601  North  Fairfax  Street,  Alexandria, 
VA  22314.  The  second  session  will  be 
conducted  at  the  Joint  Combat  Camera 
Center,  room,  5A518,  Pentagon. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Wallace  N.  Guthrie,  Jr..  Training 
Directorate,  American  Forces 
Information  Service,  601  North  Fairfax 
Street,  room  370.  Alexandria,  VA  22314. 
Telephone  (703)  274-4897. 

Dated  June  6,  1994. 
L.  M.  Bynum 

Alternate  OSD  Federal  Register  Liaison 

Officer,  Department  of  Defense. 

|FR  Doc.  94-14086  Filed  6-9-94;  8:45  amj 

BtLLING  COOE  5000-04-M 


DEPARTMENT  OF  ENERGY 

Draft  Feasibility  Study/Proposed  Plan- 
Environmental  Impact  Statement  for 
Remedial  Action  at  Operable  Unit  4, 
Fernald  Environmental  Management 
Project 

AGENCY:  Department  of  Energy  (DOE). 
ACTION:  Extension  of  public  comment 
period. 

SUMMARY:  DOE,  in  response  to  public 
comments  received  to  date,  has  decided 
to  extend  the  public  comment  period  on 
the  Feasibility  Study/Proposed  Plan- 
Draft  Environmental  Impact  Statement 
for  remedial  action  at  Operable  Unit  4, 
Fernald  Environmental  Management 
Project  (DOE/EIS-0195D,  EPA  EIS  No. 
940066) to  June  19,  1994. 
DATES:  Comments  on  the  Fea.sibility 
Study/Proposed  Plan-Draft 
Environmental  Impact  Statement  should 
be  postmarked  by  June  19,  1994,  lo 
ensure  consideration.  Comments 
postmarked  after  that  date  will  be 
considered  to  the  extent  practicable. 
ADDRESSES:  Comments  should  be 
addressed  to:  Mr.  Gary  Stegner,  Public 
Information  Officer,  U.S.  Department  of 
Energy,  Fernald  Field  Office.  P.O.  Box 
398705,  Cincinnati,  OH  45239-8705, 
(513)  648-3131  Fax:  (513)  648-3073. 
FOR  FURTHER  INFORMATION  CONTACTfFor 
further  information  on  the  Fernald 
Environmental  Management  Project, 
contact  Gary  Stegner  at  the  above 


addn.'ss.  For  further  information  on 
DOE'S  National  Environmental  Policy 
Art  (NEPA)  procedures,  ctmtact:  Carol 
l3orgstrom.  Director,  Office  of  NEPA 
Oversight  (EM-25),  U.S.  Department  of 
i-inrrpy,  1000  Indrpendonce  Avcnuo. 
SW,  VVashington.  DC  20585.  Telephone: 
(202)  586-4600  or  L-ave  a  message  at 
f«00)  472-2750.  For  further  information 
on  IX)E's  Comprehensive 
Envirnnmental  Response, 
Crimpnn.sution.  and  Liability  Act 
(CERCI.A)  procedures,  contact:  .Aiuln-w 
l.;'wronce.  Acting  Director,  Office  of 
i^iivironmental  Compliance  (EH-22). 
U.S.  Department  of  Energy.  lUOO 
In(!e{.(;ndence  Avenue,  SW.. 
Washington,  DC  20385.  Telephone 
(202)  5VS-AA40. 

SUPPLEMENTARY  INFORMATION:  On  Man  h 
4.  1994,  the  Envirnnmental  Protection 
Agttricy  published  a  notice  in  the 
Federal  Register  (59  FK  10381) 
iinnouncing  the  availaSilitv  of  th<! 
FoHsibility  Study/Proposed  I'ian-Urafl 
Lnvironmental  Impact  Staleniont  (DOE/ 
i:i.S-0195D,  EPA  EIS  No.  OAmCb]  and 
the  I  lose  of  the  public  comment  p«>rin<| 
scheduled  for  April  20.  1994.  DOEs 
F»-asibility  Study/Proposed  Plan-Draft 
Environmental  Impad  Statenjont  for  th»; 
I'(;rna!d  Site  integrates  NEPA  values 
with  the  procodural  and  documentatidji 
requirements  of  CERCLA,  whenever 
practicable  pursuant  to  DOE  Order 
5400.4.  In  response  to  requests  from  tlie 
State  of  Nevada  and  the  public:  to  extend 
the  comment  period,  and  after 
consultation  with  EPA  Region  V,  in  an 
effort  to  ensure  that  all  interested  parties 
have  the  opportunity  to  comment,  DOE 
is  extending  the  conunent  period  to  June 
19,  1994.  Comments  .should  be 
postmarked  by  June  19.  1994.  to  ensure 
consideration;  comments  postmarked 
after  that  date  will  be  considered  to  the 
extent  practicable. 

Issued  in  Washington.  IX.,  on  Iiuie  7.  I'I'H. 
.Steven  Calson, 

Actmfi  Assistant Srrretarx:  Kmironnn-nt. 
Safety  and  Health. 

UK  Uof .  94-14189  Filed  f^-0-<i4:  8:4'-|  am] 

BILLING  COOE  64S0-01-P 


Kansas  City  Support  Office;  Non- 
Competitive  Financial  Assistance 
Award  to  the  American  Council  for  an 
Energy  Efficient  Economy 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  Noncompetitive 
I'inancial  Assistance  Award. 

SUMMARY:  The  Department  of  Encrgv 
(DOE),  Kansas  City  Support  Office. " 
iinnounces.  pursuant  to  the  fX)E 
Financial  Assistance  Rules  10  CFR 
''no.7(b)(2)(i)(B)  it  intends  to  award  a 
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Cooperative  Agreement  to  the  American 
Council  for  An  Energy  Efficient 
Economy  (ACEEE).  ACEEE  will 
investigate  options  for  stimulating  the 
use  of  more  efficient  electric  motor 
sy.stems  and  influencing  the 
development  and  marketing  of  more 
efficient  rnotor-driven  equipment. 
SUPPLEMENTARY  INFORMATION:  Tin- 
proposed  project  meets  the  criterion  f(;r 
noncompetitive  financial  assistance 
specified  in  10  CFR  600.7(b)(2)(i)(B)  in 
that  the  activities  are  being  or  would  he 
conducted  by  the  applicant  using  its 
own  re.iources  or  those  provided  hy 
third  parties.  This  award  will  further  the 
objectives  of  the  DOE,  Industrial  IMectric 
Motor  Systems  Program  to  promote  the 
use  of  efficient  electric  motor  .systems. 
The  application  is  being  accepteti 
because  DOE  knows  of  no  other 
opportunity  to  conduct  such  a  {)roje«  t 
by  any  other  organization  or  entif. . 
PROJECT  PERIOD;  The  project  period  f(jr 
this  award  is  one  year  and  is  expecti-ii 
to  begin  June  1994.  DOE  pl.ms  to 
provide  fimding  in  the  amount  o! 
apprtiximately  §26,538. 
FOR  FURTHER  INFORMATION  CONTACT: 
Chi  is  Cockrill,  Technology  N!;.rkelinj4 
Division,  U.S.  Department  of  Energy. 
Kansas  City  Support  Office,  'ill  Walnut 
Street.  Kansas  City.  MO  64106-2024 
(816)426-4772. 
John  W.  Me«ker. 

(:hi,-f.  I'rm-nrfmtr.t  Ti.am.  Golden  l-iriil 
Office 

(FK  DiiL.  !J4-141<K)  Filed  6-?(-'M:  H  ir,  i,.n| 
BILLING  CODE  MS<n)1-M 


Financial  Assistance  Award;  Intent  To 
Award  Grant  to  the  American 
Statistical  Association 

AGENCY:  Depju-tnient  of  Ener 
ACTION:  Notice  of  intent. 


.;)OK) 


SUMMARY:  1  he  Department  of  Energv 
announces  that  pursuant  to  10  CFR 
600. 6(a)(5),  it  is  making  a  discretionary 
financial  assistance  award  based  r)n  the 
criterion  set  forth  at  10  CFR 
600.7(b)(2i(i)(B)  to  the  American 
Statistical  Association  (ASA). 
Alexandria.  Virginia,  under  Cirant 
Number  DE-FC01-94EH8945H.  The 
rXJE  intends  to  make  a  none  (>inp«!titi\  e 
financial  assistance  award.  The  purpose 
of  the  proposed  grant  is  to  supj)()rt  ,i 
conference  entitled.  "Eleventh 
Confenmce  on  Radiation  and  He.iltli  " 
This  effort  will  have  a  total  estimated 
cost  of  $92,000.  which  is  currently 
allo(  ated  as  follows:  SO  (0.0"^o)  fr(nn  the 
ASA.  $50,000  (54.4%)  from  the  DOi;. 
$20,000  (21.7%)  from  other  Federal 
agencies,  and  522,000  {23.n"i.)  froiii 
no:!-Federal  sources. 


FOR  FURTHER  INFORMATION  CONTACT: 
Please  write  the  U.S.  Depa.rtment  of 
Energy.  Office  of  Placement  and 
Administration,  ATTN:  Jeffrey  R 
Dulherg,  HR-531.24,inU0 
Independence  Avenue,  SW.. 
Wasiiinj^ton,  DC  20585. 
SUPPLEMENTARY  INFORMATION:  Th.; 
prop(,.st!d  grant  will  provide  funding  to 
the  AS.A  to  organize  and  conduct  its 
"Eleventh  Conference  on  Ratiiation  and 
Health."  The  theme  of  the  conferenra;  is 
"Radiation  Dosimetry  and  Risk 
As.iessment."  The  conference  is 
scheduled  to  be  held  from  June  2ti 
through  July  1,  1994,  in  Nantucket, 
Massachusetts.  The  conference  is 
planned  to  be  a  forum  for  dir.ict  and 
efficient  information  tnuisfer,  bcith 
"  ithin  the  United  StaKss  and 
internationally,  among  biostatistici-uis. 
health  physicists,  epidemiologists, 
public  health  researchers,  the  gener.il 
public,  and  to  governmental  entities. 
The  project  will  allow  internationally 
recognized  researchers  to  re;  lew  and 
consider  methods  and  inforinalioii 
about  radiation  and  h<'allh  in  a 
multi<liscip!inary  approach.  The 
primary  benefit  to  be  derived  from  this 
conference  is  to  bring  a  broader  and 
more  complete  understanding  of  state- 
of-the-art  research  to  both  established 
investigators  and  those  new  to  tH'e 
research  area.  It  is  hoped  that  from  this 
understanding  will  come  new  resenrt  h 
initiatives  and  (:ollaboratic<ns  and  that 
new  researchers  will  be  recruited  to  the 
field.  The  requested  DOE  support  will 
enhance  the  public  benefit  to  t»e  (h;riv(!d 
by  expanding  the  AS.\"s  c  urrent  efforts 
to  obtain  the  wide.st  range  of  worldwide 
expertise  for  the  conference. 

The  project  is  meritoricnis  becau.se  of 
its  relevance  to  the  accomjilishment  rtf 
an  important  public  purpose — providing 
an  international  forum  for  the 
dissemination  of  the  l.itest  inlornuilion 
on  radiation  dosimetry  and  risk 
a.ssessment.  Issues  related  to  human 
health  effects  and  exposure  to  ionizing 
and  non-ionizing  radiation  generatt; 
intcin.se  public  concern.  .Some  of  thesi- 
i:oncerns  include  the  risk  of  cancer  in 
nuclear  workers,  the  risk  of  di.sease  in 
children  due  to  parental  exposure  to 
radiation,  and  the  risks  as.sociated  to 
electric  and  magnetic  fields  (from  power 
lines  and  everyday  electric  applianc:i;s). 
Nuclear  workers,  the  public,  and 
Federal.  State,  and  local  g«ivernment 
officials  constantly  seek  out  information 
( oncerning  cancer  risk  as  it  relates  to 
nuclear  energy  and  technology.  The 
proj)(ised  conference  will  review  current 
issues  related  to  the  potential  health 
risks  associated  with  these  »'xi»osiires.  Il 
is  anticii)al«Ml  that  there  would  be 
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several  significant  scientific  and 
technical  advancements  froi  n  such  a 
meeting  which  would  be  shiired  not 
only  with  the  participants  b  Jt  also  with 
the  scientific  community  an  i  the 
interested  public  through  pi  blication  of 
the  proceedings.  This  infoni  ation  can 
he  used  by  epidemiologists,  lealth 
physicists,  and  other  public  health 
officials  to  estimate  radiatioi  i  exposure 
and  potential  health  risks.  As  a 
supplement  to  other  Federal  assistance 
in  the  amount  of  $20,000  ph  s  $22,000 
in  non-Federal  funding,  the  150.000 
requested  from  the  DOE  willenhance 
the  public  benefit  to  be  deriv  ed  by 
expanding  the  ASA's  curren  efforts  to 
obtain  the  widest  range  of  w  )rldwide 


expertise  for  the  conference. 


The  DOE 


knows  of  no  other  entity  wh  ch  is 


conduct 


conducting  or  is  planning  to 
such  an  activity. 

Based  on  the  evaluation  oi  i 
to  the  accomplishment  of  a  public 
purpose,  it  is  determined  tha  I  the 
proposal  represents  a  benefi(  iai  method 
and  approach  to  publicly  disseminate 
information  on  radiation  dosjr 
risk  assessment. 


Issued  in  Washington.  DC,  on  une  2, 1994. 
Scott  SheGHeld, 
Director,  Headquarters  Operatioks  Division 
B.  Office  of  Placement  and  Admi  listration. 
jFR  Doc.  94-14196  Filed  6-9-94  8:45  ami 

BILLING  COOE  S4S(M>1-P 


Golden  Field  Office;  Grant  Ajward  to 
Minnesota  Department  of  Pijblic 
Service 

AGENCY:  Department  of  EnerA'  (DOE). 
ACTION:  Notice  of  noncompetitive 
financial  assistance  award. 


t  ie 


an 


SUMMARY:  DOE  Golden  Field 
through  the  Chicago  Support 
announces  that,  pursuant  to 
Financial  Assistance  Rules  1( 
fi00.7(b)(2)  it  intends  to  avva 
the  Minnesota  Department  of 
Service  (DPS)  to  continue  to  .< 
renewable  energy  resource 
program  by  expanding  data  c 
and  analysis  of  potential  win 
the  southwestern  part  of  Min 
ADDRESSES:  Questions  regarding 
announcement  may  be  addre^ed 
U.S.  Department  of  Energy. 
Support  Office,  9800  South  C  i 
Avenue,  Argonne,  Illinois  eo-?  39 
Attention:  Mark  Burger,  Enerj  y 
Conservation  Programs  Spoci 
708/2.52-2193.  The  Contract! 
is  Diane  Rovve. 

SUPP1.EMENTARY  INFORMATION 
designated  State  Energy  Offi 
responsible  for  conducting  ac 


:)a  I 


relevance 


metry  and 


Dffice, 
Office, 

DOE 
CFR 

a  grant  to 
Public 
.<upport  a 
assessment 
llection 
energy  in 
esota. 

this 
to  the 
icago 
ss 


'g 


list,  at 
Officer 


DPS  is  the 
ivities 


under  the  State  Energy  Conservation 
Program.  DPS  has  been  extensively 
involved  in  efforts  to  facilitate  the  use 
of  renewable  energy  electricity 
generation,  which  is  an  initiative 
encouraged  by  DOE's  Office  of  Energy 
Efficiency  and  Renewable  Energy.  This 
award  will  further  the  aim  of  renewable 
energy  electricity  generation  by  the 
continued  monitoring  of  designated 
sites  in  southwestern  Minnesota  where 
wind  energy  data  is  being  gathered.  This 
will  permit  a  more  accurate  way  to 
determine  the  energy  potential  that  large 
numbers  of  wind  electric  conversion 
systems  (VVECS)  have  on  the  present 
electricity  supply  in  Minnesota.  This 
work  is  being  conducted  in  cooperation 
with  Northern  States  Power  Company, 
which  presently  has  WECS  installed 
and  operating  in  the  region.  Therefore, 
the  grant  application  is  being  accepted 
because  DOE  knows  of  no  other 
organization  that  is  conducting  or 
planning  to  conduct  this  type  of  effort. 
The  project  period  for  the  grant  award 
is  24  months,  with  the  second  year 
expected  to  begin  on  July  1,  1994.  DOE 
plans  to  provide  funding  in  the  amount 
of  $15,000  for  this  budget  period. 
Christine  A.  Phoebe, 

Director.  Administrative  Division,  Golden 
Field  Office. 

|FR  Doc.  94-14191  Filed  6-9-94;  8:4.')  ami 

BILLING  COOE  645(M)1-M 


Financial  Assistance:  Cooperative 
Agreement 

AGENCY:  U.S.  Department  of  Energy 
(DOE). 

ACTION:  Notice  of  intent. 

SUMMARY:  The  U.S.  Department  of 
Energy.  Idaho  Operations  Office 
announces  that  pursuant  to  (he 
Financial  Assistance  Rules  10  CFR 
600.7,  it  intends  to  award  a  cooperative 
agreement  resulting  from  an  unsolicited 
research  proposal  offered  by  Montana 
State  University.  The  objective  of  the 
work  that  Montana  State  University  will 
be  performing  is  as  follows:  (1)  To  study 
and  develop  rea.sonable  Data  Quality 
Objectives  (DQO)  approaches  and 
proce.sses  to  obtain  only  the  data 
necessary  for  effective  decision  making 
relative  to  remediation  site  .sample 
characterizations  and  (2)  to  improve  the 
substance  and  objectivity  of  the  national 
debate  on  nuclear  waste  and 
remediation  issues  by  providing  a 
quantitative  evaluation  of  the  risks 
as.sociated  with  the  cleanup  process. 
FOR  FURTHER  INFORMATHDN  CONTACT: 
Gary  A.  Johnson.  U.S.  Department  of 
Energy,  850  Energy  Drive,  MS  1221, 


Idaho  Falls,  Idaho  83401-1563,  (208) 
526-0982.  ^ 

SUPPLEMENTARY  INFORMATION:  The 
statutory  authority  for  the  proposed 
award  is  the  Department  of  Energy 
Organization  Act  (Pub.  L.  95-91),  as 
amended.  The  proposal  meets  the 
criteria  for  "non-competitive"  financial 
assistance  as  set  forth  in  10  CFR  Part 
600.7(b)(2)(i)(A).  The  applicant  is  a  state 
institution  of  higher  education.  To  date 
DOE  and  the  EPA  have  provide 
approximately  $2,400,000  (over  a  six 
year  period)  to  MSU's  research  and 
development  programs  in  the  areas  of 
environmental  restoration  and  waste 
management.  Under  these  earlier 
awards  MSU  has  initiated  several  major 
research  studies,  including  one  focused 
on  enhancing  the  DQO  process.  These 
studies  are  ongoing  and  will  build  upon 
progress  already  made  by  MSU  in 
previous  awards. 

The  anticipated  total  project  period  to 
be  awarded  is  three  years.  DOE  will 
provide  $1,050,000  over  this  three  year 
period.  $350,000  is  proposed  for  FY 
1995.  Montana  State  University  will 
share  approximately  ten  (10)  percent  of 
the  total  project  costs. 

David  W.  Newnam, 

Acting  Director.  Procurement  Services 
Division. 

|FK  D(x;.  94-14192  Filed  4-9-94;  8:4.5  am] 

BILLING  COOE  6450-01-M 


Golden  Field  Office 

Award  Based  on  Acceptance  of  an 
Unsolicited  Application  Activities  to 
Enhance  the  Transfer  of  Pollution 
Prevention  Research  Information 
Among  Funders  and  Researchers 
Throughout  North  America 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  Noncompetitive 
Financial  Assistance  Award. 

SUMMARY:  The  Department  of  Energy 
(DOE),  Golden  Field  Office,  through  the 
Seattle  Support  Office,  announces  that 
pursuant  to  DOE  Financial  Assistance 
Rules  10  CFR  600.14(0.  DOE  intends  to 
award  a  grant  to  Pacific  Northwest 
Pollution  Prevention  Research  Center 
(PPRC)  for  Activities  to  Enhance 
Researchers  Throughout  North  America. 
The  anticipated  overall  objective  is  to 
support  specific  industry-related 
activity  in  the  areas  of  pollution 
prevention  research. 

SUPPLEMENTARY  INFORMATION:  PPRC 
proposes  to  build  a  public-private 
partnership  with  the  U.S.  Department  of 
Energy  to  support  specific  industry- 
related  activity  in  the  areas  of  pollution 
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prevention  research.  The  specific 
objectives  of  the  PPRC  are: 

(1)  To  develop  and  maintain  a 
national  clearinghouse  for  Requests  for 
Proposals  (RFPs)  on  pollution 
prevention  research  in  order  to  attract 
more  qualified  researchers  in  the  field. 

(2)  To  conduct  a  detailed  analysis  of 
funding  organizations,  to  better  educate 
both  funders  and  grant  seekers  on 
organizational  priorities  and  current 
activities. 

(3)  To  expand  the  PPRC  databa.se  of 
current  and  recent  research  projects  in 
order  to  avoid  wasteful  duplication  of 
research  efforts  and  stimulate  interest  in 
project  results. 

(4)  To  publish  and  disseminate  a 
comprehensive  resource  guide  to 
pollution  prevention  research  funding, 
to  encourage  proposals  and  publicize 
funding  programs. 

Therefore,  the  grant  application  is 
being  accepted  because  DOE  knows  of 
no  other  organization  that  is  conducting 
or  planning  to  conduct  this  type  of  effort 
in  pollution  prevention. 

The  projed  period  for  the  grant  award 
is  12-months,  expected  to  begin  in  June 
1994.  DOE  plans  to  provide  funding  in 
the  amount  of  $4.'i.OOO  for  this  project 
period. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ro.xanne  Dempsev,  U.S.  Department  of 
Energy,  Seattle  Support  Office,  800  Fifth 
Avenue,  suite  39.50,  Seattle,  VVA  98104, 
(206)  55.3-2155. 

Issiifd  in  Golcien,  C.oluiado  on  |ur.(!  1 
1094. 

John  W.  Meeker, 

Contracting  Officer.  Golden  Field  Office. 
jFR  Dor.  94-14193  Filed  6-!)-94;  8:45  rfr.i| 
BILLING  COOE  6450-OI-M 


Pittsburgh  Energy  Technology  Center; 
Unsolicited  Financial  Assistance 
Award 

AGENCY:  U.S.  Department  of  Energy. 
ACTION:  Acceptance  of  an  unsolicited 
proposal  application  of  a  grant  award 
with  Ti'xas  A&M  University. 


SUMMARY:  The  Department  of  Energy 
(DOE)  announces  that  pursuant  to  10 
CFR  600.14.  it  intends  to  award 
financial  assistance  (grant)  through  the 
Pittsburgh  EneiTgy  Technology  Center  To 
Texas  A&M  University  for  a  research 
effort  entitled  "  Investigation  of  the 
Effect  of  Coal  Particle  Sizes  on  the 
Interfacial  and  Rheological  Properties  of 
Coal-U'nter  Slurry  Fuel.s.". 
ADDRESSES:  Department  of  Energy. 
Pittsburgh  Energy  Technology  Center. 
Acquisition  and  Assistance  Division,  P. 
O.  Box  10940.  MS  921-188,  Pittsburgh. 
PA  15236. 


FOR  FURTHER  INFORMATION  CONTACT: 

Cynthia  Y.  Mitchell,  Contract  Specialist 
(412) 892-4862. 

SUPPLEMENTARY  INFORMATION:  Grant 
Number:  DE-FG22-94PC94120. 

Title  of  Research  Effort 

"Investigation  of  the  Effect  of  Coal 
Particle  Sizes  on  the  Interfacial  and 
Rheological  Properties  of  Coal-Water 
Slurry  Fuels." 
Awardee:  Texas  A&M  University. 
Ttrm  of  Assistance  Effort:  Twenty- 
four  (24)  months. 

Grant  Estimated  Total  Value: 
599,670.00. 

Objective:  Based  upon  the  authority  of 
10  CFR  600.14,  the  objective  of  this 
grant  is  for  Texas  A&M  University  to 
determine  the  effect  coal  particle  size  on 
the  surface  properties  and  rheology  of 
coal  water  slurry  (CWS)  fuels  containing 
different  surfactant.  Coal  powder 
samples  of  different  size  ranges  will  be 
obtained  from  a  single  source  of  coal 
through  sieving.  CWS  mixtures  to  be 
tested  will  be  prepa.-^d  from  thes^i 
individual  samples  with  known  particle 
sizes.  Properties  of  the  CWS  fuel 
samples  to  be  measured  will  include  the 
apparent  viscosity,  st^ic  and  dynamic 
surface  tensions.  In  order  to  correlate 
the  measured  surface  properties  and 
rheological  data  with  the  atomization 
characteristics,  a  cross-injected  spray 
into  convective  air  stream  will  be  tested. 
Detailed  characteristics  of  the  spray 
development  will  also  be  investigated 
using  a  high-speed  photographic 
recording  technique.  The  resuhs  of 
these  investigations  will  provide 
comprehensive  information  on  the  spray 
development  and  atomization  behaviors 
that  are  known  to  depend  to  an 
uncertain  degree  on  the  surface 
properties  and  rheology.  This  effort  will 
also  contribute  to  developing  guidelines 
for  CWS  fuel  preparation  technology. 
The  potential  to  achieve  the  stated 
objectives  is  very  high.  Therefore  the 
proposed  effort  will  present  a  unique 
opportunity  to  expand  the  fundamental 
understanding  of  slurry  atomization. 

Dated:  May  26.  1994. 
Dale  A.  Siciliano. 
Contracting  officer. 
IFR  Doc.  94-14194  Filed  6-9-94:  8:45  ami 
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SUMMARY:  The  Department  of  Energy 
announces  that,  pursuant  to  10  CFR 
600.6(a)(5).  it  is  making  a  discretionary 
financial  assistance  award  based  on  the 
criteria  set  forth  at  10  CFR 
600.7(b)(2)(i)(H)  to  Tulane  University  of 
Louisiana  under  Cooperative  Agreement 
Number  DE-FGG1-94EW54102.  The 
subject  Cooperative  Agreement  will  be 
for  a  two  year  project  period  and  a  total 
estimated  amount  of  $23,000,000. 

Under  this  Cooperative  Agreement 
Tulane  will  initiate  a  comprehensive 
risk  evaluation  program  that  will  focus 
on  identifying  urgent  human  health 
risks,  including  worker  safety,  that  exist 
at  and  around  the  nation's  major 
hazardous  and  mixed  waste  facilities 
and  sites;  and  provide  a  mechanism  for 
the  systematic  evaluation  of  hazards  to 
health  and  the  environment  that  will 
facilitate  near-term  decision-making, 
consistent  with  the  goals  of  the  nation's 
environmental  cleanup  initiative.  The 
Tulane/Xavier  Center  for 
Bioenvironmenta!  Research  has 
extensive  experience  in  environmental 
and  occupational  health  and  safety 
research,  which  provides  the  critical 
foundation  for  the  rapid  initiation  and 
completion  of  an  unbia.sed, 
comprehensive  study  that  will  have  a 
high  degree  of  credibility  with  all 
stakeholders. 

The  Department  of  Energy  has 
determined  in  accordance  with  10  CFR 
600.7(b)(2)(i)(H),  that  the  award  of  this 
non-competitive  Cooperative  Agreement 
to  Tulane  University  is  in  the  public 
interest. 

FOR  FURTHER  INFORMATION  CONTACT:  U.S. 
Department  of  Energy,  Office  of 
Placement  and  Administration,  Attn: 
Kristin  Wright.  HR-531.24,  1000 
Independence  Avenue,  SW.. 
Washington,  DC  20585. 

Issued  in  Washington.  DC  on:  June  2.  1094. 
Scott  Sheffield. 

Director.  Headquarters  Operations  Division 
B.  Office  of  Placement  and  Administration. 
IFR  Dor.  94-14197  Filed  6-9-94:  8:45  ami 
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Golden  Field  Office;  Grant  Award  to 
University  of  Wisconsin 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  noncompetitive 
financial  assistance  award. 


Financial  Assistance  Award:  Intent  to 
Award  a  Cooperative  Agreement  to 
Tulane  University 

AGENCY:  Department  of  Energy. 

ACTION:  Notice  of  non-competitive 
financial  assistance  award 


summary:  The  U.S.  Department  of 
Energy  (DOE),  pursuant  to  the  DOE 
Financial  Assistance  Rules,  10  CFR 
600.7,  is  announcing  its  intention  to 
award  a  grant  to  the  University  of 
Wisconsin  for  continuing  researcii 
efforts  in  support  of  the  DOE  Office  of 
Building  Energy  Research  programs. 
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The  Wisconsin  project 
nnd  improve  solar  heatin 
systems  for  building  appi 

ADDRESSES:  Questions  re; 
announcement  may  be 
U.S.  Department  of  Energ 
Field  Office.  1617  Cole  Bl 
Colorado  80401,  Attentioi 
Lewis.  Contract  Special!? 
4739.  The  Contracting  Off 
Meeker. 

SUPPLEMENTARY  INFORMATION 

proposed  basic  research 
to  the  DOE  mission  by  as.s|st 
development  of  solar  heat 
cooling  technologies  for  u 
buildings.  Successful  conil) 
research  would  advance 
commercialization  of  sola 
cooling  .systems.  Deplovir 
technologies  will  reduce 
buildings  which,  in  the  U 
for  about  40%  of  annual  n 
consumption. 

The  proposed  reseanb 
major  objectives:  (1)  Provi 
the  Solar  Rating  and  Certi 
Commission  (SRCC):  (2) 
the  TRNSYS  program  to  i 
of-the-art  solar  component 
investigate  new  and  innov 
heating  systems;  and  (4)  i 
capabilities  of  TRNSYS  an 
current  base  of  TRNSYS  u 

DOF.  has  perfonned  a  re\ 
acf:ordance  with  10  CIFR 
detern'.ined  that  the  activi 
funded  is  net;essary  to  sat 
complete  the  current  resea  c 
funding  for  the  Grant  is  est 
S273.ono  and  the  aniicipa 
performance  is  twelve  (12) 

Issucil  in  C'.oldoii.  Coloradr 
1W4. 

John  W.  Meeker. 

Chiff.  Prociircint^nt  Tuim.  (.V>/ 
OfPie. 

\VR  Doc  94-14195  Filed  (.-'i 
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Secretary  of  Energy  Advisory  Board 

AGENCY:  Department  of  Er 
ACTION:  Notice  of  open  meeli 


pro 
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visions  of 

ttee  Act 

J),  notice  is 

g  advisory 


SUMMARY:  Pursuant  to  the 
the  Federal  Advisory  Com 
(Pub.  L.  92^63.  86  Stat.  77 
hereby  given  of  the  follovvi 
committee  meeting: 

Name:  Secretary  of  EnerjA  Advisorv 
Hoard. 

Datvand  Tmie.ThursdaNJ.  June  30. 
19<)4.  l:30am-4  pm. 

Place:  Lawrence  Berkele>  Lalwratorv. 
I  Cyclotron  Road.  Building  BB 
Auditorium.  Berkeley.  Calitrnio  94720. 
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FOR  FURTHER  INFORMATION  CONTACT: 

fake  VV.  Stewart.  Designated  Federal 
Officer.  1000  Independence  Avenue. 
SW..  Washington.  DC  20.'J85.  (202)  586- 
7092. 

SUPPLEMENTARY  INFORMATION:  Purpose  of 
the  Committee:  The  Secretary  of  Energy 
Advisory  Board  was  established  to  serve 
as  the  Secretary  of  Energy's  primary 
mechanism  for  long-range  planning  and 
analysis  of  major  issues  facing  the 
Department  of  Energy.  The  Board  will 
advise  the  Secretary  on  the  research. 
deve!o[)ment.  energy  and  national 
defense  responsibilities,  activities,  and 
operations  of  the  Department  and 
provide  expert  guidance  in  these  areas 
to  the  Department. 

Tentative  Agenda 

1:30  pm-2:30pm— Task  Fon:e  Updates 

2:30  pm-2;45  pm— Break 

2:4")  pni-3:45  pm — Open  Discu.ssion 

3:43  pni-4:00  pm— Public  Comment 

4  pm — Chairman's  closing  rw-mr.rks/ 
Adjourn 

A  final  agenda  will  be  available  at  the 
meeting. 

Public  Participation:  The  Chairman  of 
the  Board  is  empowered  to  conduct  the 
meeting  in  a  fashion  that  will,  in'the 
Chairman's  judgment,  facilitate  the 
orderly  conduct  of  business.  Due  to  the 
limited  time  available  to  discuss  Board 
Activities,  public  comment  will  be 
limited  to  a  15  minute  period.  The 
Board  requests  that  comments  be 
submitted  in  writing  to  the  Exec;utiv(; 
Director.  Secretary  of  Energy  of 
Advisory  Board.  HR-2.  1000 
Independence  Avenue.  SW., 
Washington.  DC  20585.  In  order  to 
insure  that  Board  members  have  the 
opportunity  to  review  written  comments 
prior  to  the  meeting,  comments  should 
-be  re<,eived  by  Friday,  June  24. 1994. 

Minutes:  Minutes  and  a  transcript  of 
the  meeting  of  the  meeting  will  be 
available  for  public  review  and  copying 
approximately  30  days  following  the 
meeting  at  the  Freedom  of  Information 
Public  Reading  Room.  lE-190  Forrestal 
Building.  1000  Independence  Avenue. 
SW.  Washington,  DC.  between  9  am  and 
4  pm.  Monday  through  Friday  except 
Federal  holidays. 

Issued  at  Washington.  DC  on  |unc-  7.  1994 
Marcia  MorrLs, 

Dfptitv  Advisorv  Committee  Monagt^iDenl 
Officer. 

IFK  D<H..  94-14198  Filed  6-9-94:  8:45  anil 
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Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER93-702-000.  et  al.] 

PECO  Energy  Company,  et  al.;  Electric 
Rate  and  Corporate  Regulation  Filings 

Jimc  :).  1994 

Take  notice  that  the  following  filings 
have  been  made  w  ith  the  Commission: 

l.PKCO  Energy  Co. 

|D(K;ket  No.  EK93-702-(HM)| 

Take  notice  that  on  May  19.  1904. 
PECO  Energy  Company  (PECO) 
tendered  for  filing  an  Amendnumt  lo  its 
June  8,  1993  filing,  in  which  PECO  has 
submitted  a  Supplemental  .Agreement 
dated  April  3.  1993  to  the 
Interconnection  Facilities  Agreement 
dated  February  19.  1965  between  PECO 
and  Pennsylvania  Power  &  Light 
Company  (PL).  The  Amendment  to  the 
Filing  provides  a  new  Supplemental 
Agreement  dated  April  15,  1994.  PECO 
requests  waiver  of  the  Commission's 
notice  requirements  and  asks  that  the 
Commission  allow  the  Supplemental 
Agreement  to  become  effective  on 
Augu.st  12.  1993.  whii;h  is  the  date  the 
Supplemental  Agreement  would  have 
become  effective  under  the  initial  filing. 

Co;ii/ji»'nf  (/n/r:  June  16.  1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Allegheny  Power  Service 
Corporation  on  behalf  of  West  Penn 
Power  Co.  Monongahela  Power  Co. 
Ohio  Edison  Co.  and  Pennsylvania 
Power  Co. 

IDocl^rl  No.  EK94-1()(.4-(«H)| 

Take  notice  that  on  May  13,  1994. 
.Allegheny  Power  Ser\'ice  Corporation, 
on  behalf  of  West  Penn  Power 
Company.  Monongahela  Power 
Company.  Ohio  Edison  Company  and 
Pennsylvania  Power  Company,  filed 
Supplement  .No.  1  to  Amendment  No. 
13  to  the  Interchange  Agreement  dated 
October  17,  1968.  The  parties  filed  this 
supplement  to  the  Interchange 
Agreement  in  af:cordance  with  stall 
reconmiendations.  transmitting 
documents  to  complete  the  filing 
requirements  for  Docket  No.  ER94- 
1064-000. 

Copies  of  the  filing  were  .served  u|)Oii 
the  public  Utility's  relevant  .state  public 
regulatory  commi.ssions. 

Comment  date:  June  16,  1994.  \p 
accordance  with  Standard  Paragraph  E 
al  the  end  of  this  notice. 

3.  Wisconsin  Electric  Power  Co. 

IDiM  kct  No  Ei;94-lL'2.'i-(KK)| 

Take  notice  that  Wisconsin  Elei:trii: 
Power  Company  (Wisconsin  Electric)  on 


May  3. 1994.  tendered  for  filing  a 
Service  Voltage  Coordination 
Agreement  between  itself  and  the  City 
of  Kiel,  Wisconsin  (Kiel).  The  agreement 
sets  forth  the  details,  of  the  voltage 
arrangements  at  the  Kiel  Switching 
Station. 

Wisconsin  Electric  respectfully 
requests  an  effective  date  of  sixty  days 
after  filing. 

Copies  of  the  filing  have  been  served 
on  Kiel,  and  the  Public  Service 
Commission  of  Wisconsin. 

Comment  date:  ]une  16,  1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  New  England  Power  Service 

IDockef  No.  ER94-1 207-0001 

Take  notice  that  on  May  20,  1994, 
New  England  Power  Service  tendered 
for  filing  a  Notice  of  Termination  of 
Supplement  No.  8  to  Rate  Schedule 
FERC  No.  323  between  New  England 
Power  Company  and  the  Massachusetts 
Wholesale  Electric  Company. 

Comment  date:  ]une  16,  1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Gulf  Power  Co. 

IDocket  No.  ER94-1 289-0001 

Take  notice  that  on  May  17,  1994, 
Gulf  Power  Company  tendered  for  filing 
documents  relating  to  supplemental 
agreements  for  West  Florida  Electric 
Cooperative  Association  at  the  Altha 
delivery  point,  which  receives 
transmission  service  under  Supplement 
No.  1  to  FERC  Rate  Schedule  No.  82 
(Service  Schedule  T  of  the  Gulf/AEC 
Interconnection  Agreement). 

Comment  date:  ]une  16,  1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Portland  General  Electric  Co. 

IDocket  No.  ER94-1 295-000) 

Take  notice  that  on  May  27, 1994, 
Portland  General  Electric  Company 
(PGE)  tendered  for  filing  a  supplement 
to  its  filing  by  letter  dated  May  23,  1994, 
regarding  Service  Agreements  Under 
FERC  Electric  Tariff,  Original  Volume 
No.  1  (PGE-1)  with  Enron  Power 
Marketing,  Inc.  and  Electric 
Clearinghouse,  Inc. 

Comment  date:  ]une  16,  1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


7.  San  Diego  Gas  &  Electric  Co. 

IDocket  No.  ER94-130O-0O0J 

Take  notice  that  on  May  25, 1994,  San 
Diego  Gas  &  Electric  Company  (SDG&E) 
tendered  for  filing  and  acceptance  an 
Interchange  Agreement  (Agreement) 
between  SDG&E  and  Eugene  Water  & 
Electric  Board  (Eugene). 


SDG&E  requests  that  the  Commission 
allow  the  Agreement  to  become  efTective 
on  the  1st  day  of  August,  1994  or  at  the 
earliest  possible  date. 

Copies  of  this  filing  were  served  upon 
the  Public  Utilities  Commission  of  the 
State  of  California  and  Eugene. 

Comment  date:  ]une  17,  1994.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Entergy  Power,  Inc. 

IDocket  No.  ER94-1 301-000) 

Take  notice  that  Entergy  Power,  Inc. 
(Entergy  Power),  on  May  26,  1994, 
tendered  for  filing  a  unit  power  sale 
agreement  between  Entergy  Power  and 
East  Texas  Electric  Cooperative,  Inc. 
Entergy  Power  requests  waiver  of  the 
Commission's  cost«Bupport 
requirements  undei' Section  35.12  or 
35.13  of  the  Commission's  Regulations, 
to  the  extent  they  are  otherwise 
applicable  to  this  filing. 

Comment  date:  June  16,  1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Entergy  Services,  Inc. 

IDocket  No.  ER94-1 302-000) 

Take  notice  that  on  May  25,  1994, 
Entergy  Services,  Inc.  (Entei^y 
Services),  as  agent  of  Mississippi  Power 
&  Light  Company  (MP&L),  tendered  for 
filing  two  letters  setting  forth  the  terms 
for  a  long-term  bulk  power  transmission 
service  transaction  pursuant  to 
Paragraph  140.21(a)  of  Service  Schedule 
I  to  the  Interconnection  Agreement 
between  Municipal  Energy  Agency  of 
Mississippi  and  MP&L  effective  as  of 
July  1, 1984,  as  amended.  Entergy 
Services  requests  waiver  of  the  notice 
requirements  of  the  Federal  Power  Act 
and  the  Commission's  regulations  to 
permit  the  service  to  become  effective  as 
of  June  1, 1994.  To  the  extent  necessary, 
Entergy  Services  also  requests  waiver  of 
the  requirements  of  Section  35.13  of  the 
Commission's  regulations. 

Comment  date:  June  17, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


10.  Southern  California  Edison  Co. 

IDocket  No.  ER94-1 304-000) 

Take  notice  that  on  May  27, 1994, 
Southern  California  Edison  Company 
(Edison)  tendered  for  filing  Amendment 
No.  2  to  the  Letter  Agreement  Between 
Southern  California  Edison  Company 
and  Southern  California  Water 
Company  (SCWC)  to  Obtain  Licenses 
and  Permits,  Conduct  Environmental 
Studies,  and  Provide  Preliminary 
Engineering  for  New  Electrical  Facilities 
to  Serve  the  Big  Bear  Lake  Area 
(Amendment  No.  2). 


Amendment  No.  2,  executed  on  April 
27,  1994,  (i)  increases  the  maximum 
total  project  costs  Edison  is  obligated  to 
incur  and  the  maximum  total  amount 
for  which  SCWC  is  obligated  to 
reimburse  Edison  to  cover  additional 
project  development  costs;  (ii)  extends 
the  date  for  completion  of  installation  of 
the  new  facilities  and  establishment  of 
a  new  point  of  delivery;  and  (iii) 
provides  for  further  negotiations  for  an 
alternative  wholesale  rate  arrangement. 

Copies  of  this  filing  were  served  upon 
the  Public  Utilities  Commission  of  the 
State  of  California  and  all  interested 
parties. 

Comment  date:  June  17,  1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Ohio  Edison  Co. 

(Docket  No.  ER94-1 308-000) 

Take  notice  that  on  May  27,  1994, 
Ohio  Edison  Company  filed  revisions  to 
Appendices  A  and  B  to  its  Service 
Agreement  for  Full  or  Partial 
Requirements  Service  with  American 
Municipal  Power-Ohio,  Inc.  which 
reflect  the  addition  of  a  new  138  Kv 
delivery  point  for  the  Hudson  municipal 
electric  system.  The  effect  of  the 
revision  is  to  lower  the  annual  bill  for 
service  to  American  Municipal  Power- 
Ohio,  Inc. 

Ohio  Edison  requests  that  the 
revisions  to  Appendices  A  and  be 
permitted  to  become  effective  as  of 
April  18,  1994,  as  it  relates  to  loss  factor 
application,  and  June  1.  1994  as  it 
relates  to  application  of  an  additional 
customer  charge. 

Copies  of  this  filing  have  been  served 
on  Hudson,  Ohio,  American  Municipal 
Power-Ohio,  and  the  Public  Utilities 
Commission  of  Ohio. 

Comment  date:  June  17.  1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal-Energy  Regulatory  Commission, 
825  North  Capitol  Street.  NE.. 
Washington,  DC  20426,  in  accordance 
with  Rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  18  CFR 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
ofthis  filing  are  on  file  with  the  I 
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Lois  D.  Cashell. 

Sf\'rftory. 

|FK  Doc.  94-14108  Filt.d  h- 
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al)le  for  public     authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act. 
Lois  D.  Cashell. 
.S'eiTe/ory. 
^94:  «  4.^.  ami  |FK  Doc.  94-141 10  Fiird  ft-»-94:  8:45  iim| 
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[Docket  No.  CP94-572-000] 

ANR  Pipeline  Co.;  Request  Under 
Blanket  Authorization 


rcit 


th? 


for  th 


custo  ner 


lime  6. 1994. 

Take  notice  that  on  Ma 
ANR  Pipeline  Company  ( 
Renaissance  Center.  Del 
48243.  filed  in  Docket  No 
noo  a  request  pursuant  to 
157.205  and  157.211  of 
Commission's  Regulation 
Natural  Gas  Act  (18  CFR 
157.211)  for  authoriration 
operate  facilities  which 
pursuant  to  section  311  o 
Gas  Policy  Act  of  1978 
of  gas  Joan  existing 
Wisconsin  Gas  Company 
ANR's  blanket  certificate 
Docket  No.  CP82-480-00( 
section  7  of  the  Natural 
more  fully  set  forth  in  the 
is  on  file  with  the  Commis 
to  public  inspection. 

ANR  proposes  to  operat 
jurisdictional  facility  a  ho 
was  installed  under  sect 
which  was  limited  to  secti 
activities.  It  is  stated  that 
use  the  tap  for  the  deliver) 
transported  under  part  28-: 
Commi.ssion's  Regulations 
to  100  dt  equivalent  of  gas 
U'GC  for  residential  c 
town  of  Saxevitle,.Ayiscon 
ANRs  Rate  Schedule  ETS 
that  the  volumes  to  be  deli 
be  within  WGC's  existing  ( 
from  ANR. 


27. 1994. 
VNR).  500 
Michigan 

CP94-572- 
?ections 


WGC).  under 

sued  in 

pursuant  to 
Act.  all  as 
request  that 

ion  and  open 


i>s 


G;  s 
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nter\  ene 


Any  person  or  the  Com 
may.  within  45  days  after 
the  instant  notice  by  the  O 
file  pursuant  to  Rule  214  o 
Commission's  Procedural 
385.214)  a  motion  to  i 
of  intervention  and  pursu 
157.205  of  the  Regulations 
Natural  Gas  Act  (18  CFR  1 
protest  to  the  request.  If  no 
filed  within  the  time  allow 
the  proposed  activity  shall 
be  authorized  effective  the 
time  allowed  for  filing  a 
protest  is  filed  and  not  wi 
within  30  days  after  the  ti 
for  filing  a  protest,  the  i 
shall  be  treated  as  an  appli 
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(Docket  Nos.  ER94-1062-000  and  EL94-6&- 
000) 

Montaup  Electric  Company,  Newport 
Electric  Corporation;  Initiation  of 
Proceeding  and  Refund  Effective  Date 

Iune6.  1994. 

Take  notice  that  on  May  20.  1994,  the 
commi.ssion  issued  an  order  in  the 
above-indicated  dockets  initiating  an 
investigation  in  Docket  No.  EL94-68- 
000  under  section  20fi  of  the  Federal 
Power  Act. 

The  refund  effective  date  in  Docket 
No.  EL94-r.H-000  will  be  60  days  after 
publication  of  this  notice  in  the  Federal 
Register. 
Lois  D.  Cashell, 
Secrftiiry 

jFK  Doc.  94-14123  Filed  6-9-94;  8:45  u.-ui 
BILLING  COOE  6717-01-M 


[Docket  No.  CP93-618-001] 

Pacific  Gas  Transmission  Co.; 
Amendment 

luneb,  1994. 

Take  notice  that  on  May  31.  1994. 
Pacific  Gas  Transmission  Company 
(PGT).  160  Spear  Street.  San  Francistjo. 
California  94105-1570,  filed  in  Docket 
No.  CP93-618-001  an  amendment  to  its 
application  filed  on  August  5.  1993.  The 
amendment  was  filed  pursuant  to 
section  7(c)  of  the  Natural  Gas  Act 
(NGA).  PGT  now  seeks  a  Certificate  of 
Public  Convenience  and  Necessity 
authority  it  to  build  and  operate  only 
two  extensions  of  its  mainline  faciliiies 
and  to  provide  transportation  service 
over  tho.se  extensions.  All  other  requests 
in  the  August  5.  1993.  filing  have  been 
withdrawn  and  .some  of  the  terms  of  the 
service  on  the  extensions  have  been 
changed.  The  two  mainline  extensions 
would  serve  customers  in  Oregon,  all  as 
more  fully  set  forth  in  the  request  that 
is  on  file  with  the  Commission  and  open 
to  public  inspection. 

PGT  seeks  authorization  to  construct 
and  operate  two  pipeline  extensions  or 
laterals,  along  with  new  metering 
facilities  on  the  extensions.  The  first  one 
is  the  Medford  Extension  which  will 
begin  near  PGTs  Station  14  at  Bonanza. 
Oregon  and  interconnect  with  the 
facilities  of  VVP  Natural  Gas  (an 
operating  division  of  The  Washington 
Water  Power  Company)  (WP  Natural),  at 


Klamath  Falls.  Kenoand  Medford, 
Oregon.  The  Medford  Extension  will  In; 
about  86  miles  long  and  will  be  made 
of  12-iiu;h  pipe.  The  cost  of  the  Medford 
Extension  is  estimated  to  be  $37.9 
million  in  "as-spent  dollars".  PGT 
proposes  to  transport  16,400  MMBtu  per 
day  on  an  annual  basis  and  15,000 
MMBTii  per  day  on  a  winter-only  basis 
for  WP  Natural  over  the  Medford 
Fiixtension. 

The  second  pipeline  e.xtension  is  the 
Coyote  Springs  Extension  which  will 
begin  at  milepost  No.  304  on  PGT'S 
mainline  (.south  of  Stanfield.  Oregon), 
and  connect  to  Portland  General  Electric 
Company's  (Portland  General)  proposed 
electric  generation  facility  near 
F5oardman.  Oregon.  Tlic  Coyote  Spring.s 
E.xtension  will  be  about  IH  miles  long 
and  will  l)e  made  of  12-inch  pipe.  The 
cost  of  the  Coyote  Springs  Extension  is 
estimated  to  be  S8.1  million  in  "as-spent 
dollars".  PGT  propo.ses  to  transport 
41.000  MMBtu  per  day  on  an  amiual 
basis  for  Portland  General  over  the 
Covote  Springs  Extension. 

PGT  states  that  WP  Natural  and 
Portland  General  will  be  responsible  for 
arranging  for  gas  supply  and  any  other 
related  authorizations.  PGT  will  receive 
gas  requested  by  these  shippers  at 
various  n^ceipt  points,  primarily  the 
International  Boundary  with  Canada, 
and  will  deliver  gas  on  their  behalf  at 
various  delivery  points  al.so  nominated 
by  these  shippers. 

PGT  proposes  to  provide  .service  to 
VVP  Natural  and  Portland  G<;neral  under 
its  existing  Part  284  Blanket  Certificat<!. 
The  transportation  will  be  under  the 
terms  and  conditions  of  PGT's  FTS-l 
rate  schedule.  PGT  will  charge  VVP 
Natural  and  Portland  CnMieral  its 
applicable  part  284  rate  for  the  mainline 
haul  and  proposes  to  add  surcharges  for 
deliveries  on  the  Medford  and  Coyote 
Springs  Extensions.  Illustrative  rates  for 
the  proposed  Medford  and  Coyote 
Springs  Extension  surcharges  are  shown 
in  Exhibit  P  of  PGT's  amendment. 
PGT  has  included  an  Applicant 
Prepared  Environmental  As.sessment 
showing  its  view  of  the  environmental 
impacts  and  mitigation  measures  for  its 
construction  of  the  Medford  and  Coyote 
Springs  Extensions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  amendment  should  file  a 
motion  to  intervene  or  prote.st  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  CapitoJ  Street  NE.. 
Washington.  DC  20426.  in  accordance 
with  §§385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  should  be  ' 
filed  on  or  before  June  27.  1994.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
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be  taken,  but  will  not  serve  fo  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene. 
Lois  D.  Cashcll. 
Secmtarv. 

0- 

jFR  Doc.  94-14109  Filed  6-*-94;  8:4:'.  ,in)| 
BILLING  COOe  S717-01-M 


Office  of  Hearings  and  Appeals 

Proposed  Implementation  of  Special 
Refund  Procedures 

AGENCY:  Office  of  Hearings  and  Appeals 
EKjpartmenf  of  Energy. 
ACTION:  Notice  of  Proposed 
Implementation  of  Special  Refund 
Procedures. 

SUMMARY:  The  Office  of  Hearings  and 
Appeals  (OHA)  of  the  Department  of 
PInergy  !DG£)  announces  the  propo.sed 
procedures  for  disbursement  of  the  total 
amount  of  $2,226,782.70  in  crude  oil 
overcharges  obtained  by  the  DOE  under 
the  terms  of  a  Con.senf  Order  that  Mf. 
Airy  Refining  Company  (Mt.  Airy)  and 
its  former  shareholders,  William  P. 
Bosweil,  VV.  Luke  Boswell,  Lindsay  B. 
McLean,  David  P.  Boswell,  P.  VVil.soii 
Boswell  II  and  Ellen  VV.  Boswell, 
entered  into  with  DOE  on  November  14. 
1990.  Case  No.  LEF-0121.  OHA  has 
tentatively  determined  that  the  funds 
will  be  distributed  in  accordance  with 
DOE's  Modified  Statement  of 
Restitutionary  Policy  in  Crude  Oil 
Cases. 

DATE  AND  ADDRESS:  Comments  nuist  be 
filed  in  duplicate  by  July  11,  iqqa  .ind 
should  be  addressed  to  the  Offic  e  o( 
Hearings  and  Appeals,  Department  of 
Energy,  1000  Independenn-  Avenue, 
SVV..  Washington,  DC  205«r).  All 
comments  should  display  a  reference;  to 
Case  Number  LEF-0121. 
FOR  FURTHER  INFORMATION  CONTACT:  Kim 
L.  Hargrove,  Staff  Attorney,  Office  of 
Hi;arings  and  Appeals,  1000 
Independence  Avenue,  SW., 
Washington,  DC  20585  (202)  5»f,-240(). 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  10  CFR  205.282(b), 
notice  is  hereby  given  of  the  issuance  of 
the  Proposed  Decision  and  Order  .set  out 
below.  The  Proposed  Decision  sets  forth 
the  procedures  that  DOE  has  tentatively 
formulated  to  distribute  the  total 
amount  of  52.226,782.70  obtained  under 
the  terms  of  a  Consent  Order  that  DOE 
entered  into  with  Mt.  Airy  Refining 
Company  and  its  former  shareholders 
on  November  14,  1990.  The  Consent 
Order  settles  claims  by  DOE  that  Ml. 
Airy  had  violated  reporting  provisions 
of  the  Mandatory  Petroleum  Allocation 
Regulations  and  the  Administrative 


Procedures  and  Sanctions  Regulations 
with  regard  to  its  sale  of  crude  oil. 

OHA  proposes  to  distribute  the  Mt. 
Airy  Consent  Order  funds  in  accordance 
with  DOE'S  Modified  Statement  of 
Re.stitutionary  Policy  in  Crude  Oil  Cases 
(the  MSRP).  51  FR  27899  (August  4, 
1086).  Under  the  MSRP,  crude  oil 
oven;harge  monies  are  divided  between 
the  Federal  government,  the  states,  and 
injured  purchasers  of  refined  petroleum 
products.  Refunds  to  the  states  are 
distributed  in  proportion  to  each  state's 
consumption  of  petroleum  products 
during  the  price  control  period.  Refunds 
to  eligible  purchasers  are  based  on  the 
total  volume  of  petroleum  products 
purchased  and  the  degree  to  which  they 
can  demon.strate  injury. 

Any  member  of  the  public  may 
submit  written  comments  regarding  the 
proposed  refund  procedures. 
Commenting  parties  are  requested  to 
forward  two  copies  of  their  submissions, 
within  .30  days  of  publication  of  this 
notice  in  the  Federal  Register,  to  the 
address  set  forth  at  the  beginning  of  this 
notice.  Comments  so  received,  will  be 
made  available  for  public  inspection 
bntvveen  the  hours  of  1  p.m.  and  5  p.m.. 
Monday  through  Friday,  except  Federal 
holidays,  in  the  PublicReference  Room 
lh-2.'14,  1000  Independence  Avenue, 
SW.,  Washington.  DC  20585. 

n.ilt'd:  June  3.  1994. 
George  B.  Breznay, 
DirHctnr.  Office  ofHearin-is  and  Appfuh. 

Proposed  Decision  and  Order  of  the 
IX-partment  of  Energy 

linplfmcntntion  ofSpecml  Rffiiiid 
PtiHvdurfs 

Nome  of  Finn:  Ml.  Atr\'  KnfminRO.miwny. 
Ofjff?  .v/Fj7;njq:  Fobrii;ir\' 3.  1994. 
Case  Xiimhur:  LEF-pi21. 

Dated:  June  3.  1994. 

(Jii  February  3.  1994.  the  Ewjnoniic 
Kc^iiliitory  Administration  (ERA)  of  the 
Department  of  Energy  filed  a  Petition 
ri;questing  that  the  Office  of  Hearings  and 
Appeals  (OHA)  formulate  and  implement 
Siil)part  V  special  refund  proceedings  for 
rrulie  oil  overcharge  funds.  Under  DOE 
pro<  ed'iral  regulations,  spef.ial  refund 
priK.eudings  may  be  implemented  to  refund 
monies  to  persons  injured  by  violations  of 
DOE  petroleum  price  and  allocation 
regulations,  provided  DOE  is  unable  to 
HMdily  identify  such  persons  or  a.scertain  the 
riifund  amount  each  person  should  re(  eive. 
10  CFK  205.280.  Wc  have  considered  ERAs 
request  to  formulate  refund  procedures  for 
the  di.sbursement  of  S2. 226.782. 70  remitted 
by  .Mt.  Airy  Refining  Company  (Mt.  AinO  and 
its  former  shareholders.  William  P.  Boswell, 
VV.  Luke  Boswell.  Lindsay  B.  McLean.  David 
P.  Boswell.  P.  Wilson  Boswell  II  and  Ellen  W. 
Boswell.  in  connection  with  a  Con.sent  Order 
Mt.  Air>'  and  its  former  shareholders  iMiterr-d 
into  with  DOE  and  have  determined  that 
such  procedures  are  appropriate. 


The  Mt  Airv  Qmscnt  Order  fiinds  wen; 
remitted  fo  DOE  to  remedy  the  firms  alleged 
violation  of  the  Mandatory  Petroleum 
Allo<;ation  Regulations  published  at  10  CFR 
part  211  and  the  provisions  of  the 
Administrative  Prweduresand  Sanctions 
Regulations  set  forth  at  10 CFR  part  205. 
These  hinds  are  being  held  in  an  escrow 
account  established  with  the  United  States 
Treasury  pending  a  detemiination  of  their 
proper  distribution.  This  Decision  sets  forth 
OHA's  tentative  plan  to  distribute  those 
funds.  The  specific  application  requirements 
appear  in  .Section  III  of  this  Decisicm. 
Because  these  pro(  edures  are  set  forth  in 
proposed  form,  refund  applications  should 
not  be  filed  at  this  time.  Comments  are 
solicited. 

I.  Jurisdiction  and  Authority 

The  general  guidelines  that  govern  OHA's 
ability  to  formulate  and  implement  a  pl.m  lo 
distribute  n;fuiids  are  set  forth  at  10  CFR  part 
205.  subpart  V.  These  procedures  apply  in 
situations  where  DOE  cannot  readily  identifv 
persons  Injured  as  a  result  of  actual  or 
ali'-ged  violations  of  its  r»>giilations  or 
ascertain  ihe  refund  amount  each  person 
should  receive.  For  a  more  detailed 
discussion  of  subpart  V  and  OHA's  authorilv 
to  fashion  pro<:edures  to  distribute  refunds 
sei;.  Officf  of  Enfon  finent.  9  DOE  1  82.508 
(1981)  and  Office  of  Enforcement.  8  DOE 
182.597(1981). 

II.  Background 


Mt.  Airy  operated  a  refinery  in  Mt.  .Mry. 
Louisiana  from  the  date  of  its  incorporation 
under  the  laws  of  the  state  of  Ohio  in  1977 
until  its  dissolution  on  August  11.  1983  It 
\v,)s  therefore  a  "refiner"  as  that  term  has 
beim  defined  in  the  federal  pcU-oli;um  prite 
and  allocation  n-gulations.  As  such,  Mt  Air\ 
w  .is  subject  to  the  jurisdiction  of  DOE 

In  accordance  with  ihe  reporting 
refjuirements  found  at  10  CFR  211.b6(b)(h). 
Mi.  Airy  was  required  to  submit  a  "Refiners 
Monthly  Report  "  detailing  its  crude  oil 
receipts,  mns  to  stills  and  volume  of  crude 
oil  processed.  DOE  reviewed  .Mt.  Air\'s 
compliance  with  those  regulator^'  prov  isions. 
as  well  as  provisions  set  forth  aX  ser  tion 
211.67,  during  the  course  of  an  .luditof  Mt 
Airy's  principal  business  operations.  The 
audit  was  conducted  riurin<;  the  period 
beginning  on  Januan'  1.  1977  rind  endinp  on 
Januan.'  27.  1981.  On  Ju!v  25,  19K6,  ERa' 
issued  a  Proposed  Remedial  Order  (PRO) 
which  found  that  .Mt.  Airy  had  improperlv 
reported  its  crude  oil  receipts  fo.-  the  period 
beginning  July  1977  anJ  ending  Novrmb^-r 
1977.  by  approximately  300,O^W  barrels  of 
controlled  cruiieoil. 

U<A  am.ended  that  Proposed  Remedial 
Onleron  M;iv  27.  1987  (the  M.iy  1987  PRO) 
fo  include  additional  enfiilemeni  reporting 
violations  by  Mt.  Airy.  In  its  May  1987  PRO 
ERA  found  that  Mt.  Airy  under  reported  its 
crude  receipts  by  a  total  of  (i)  1.018.905 
barrels  of  controlled  crude  oil.  or  (ii)  718.905 
barrels  of  controlled  crude  oil.  in  the  cve.nt 
0H.\  found  that  Mt.  Airy  was  not  required 
to  report  the  300,000  barrels  identified  in  the 
original  PRO.  The  May  1987  PRO  directs  Ml. 
Airy  to  refund  the  am.ount  of  its  violation, 
plus  infemsf.  The  PRO  fiirth«  r  states  that  Ml. 
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incurred  before  dissolution  Se 

DOE  1  83.007  at  85.058  (1989) 

Its  former  shareholders  vigorou  > 

the  May  1987  PRO  in  proceed! 

Ofl.A.  Nonetheless,  without  a 

violations,  they  agreed  to  enter 

Ckinsent  Order  with  DOE  to  set 

violations.  The  Consent  Ordr-r  i 

in  proposed  form  in  the  Federa 

Novenitwr  26.  1990  (the  Noven 

Order).  55  FR  49104.' 
According  to  the  November 

.Mt.  Airy's  alleged  violations  re- 

rvi  eipt  of  S2.059.649.94  in  entii 

vvhii:h  it  was  not  authorized  to 

ni.i\imum  potential  liability,  w 

vv.is  estimated  by  ERA  as  rough 

million.  Id.  After  a.ssessing  a  nu 
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the  resolution  of  the  matters 

I'roixised  Consent  Order  for  the 

sum  of  S2.COO.000  was  both  an 
settlement  and  in  the  public  i 
In  accordance  with  the  Nov« 
Order,  Mt.  Airy  and  its  former 
(1)  paid  the  principal  sumof  tw 
dollars  (52,000.000.00).  plus  int 
and  final  settlement  of  all  matte 
the  Order;  and  (2)  agreed  to  reta 
.Airy's  records  evidencing  sales 
for  each  product  subject  to  contiols.  during 
the  period  covered  by  the  audit 
Airy's  customers'  names  and  ad  I 
November  1990  Order  requires  I 
rt:tain  the  records  described  abo 
period  of  thirty  (30)  days  follow 
final  distribution  of  the  Mt.  Airy 
Order  funds  or  lanuary  1.  2000. 
occurs  earlier.  Mt.  Airy  shall 
information  available  to  DOE,  if 
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in.  The  Proposed  Refined  Prodilct 
Procedures 

A  Cntdc  Oil  Rvfund  Policy 

The  Mt.  Airy  Consent  Order  fi  nds  will  be 
distributed  in  accordance  with  E  OE'.s 
Moilitled  Statement  of  Restitu;ic|iar%'  Policy 
in  Crude  Oil  Cases  (MSRP).  See 
(August  4, 1986).  This  policy  ha; 
utilized  in  all  subpart  V  proceed  ngs 
invf.lving  alleged  crude  oil  viola  ions. 
Order  Implementing  the  MSRP. 
(Au3u.>.t  20. 1986).  Under  the  M^P.  40 
percent  of  the  crude  oil  overchar  je  funds  will 
be  refunded  to  the  Federal  gover  iment. 
another  40  percent  to  the  states,  i 
20  percent  may  initially  be  rcsen 
payment  of  claims  by  injurtKi  pai  :ics.  The 
MSRP  also  specified  that,  after  al  valid 
diiims  by  injured  purchasers  are  paid,  any 
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'  On  )Hnuar>'  17.  1991,  ERA  ptit)lish  d  a  notice 
nuking  the  Proposed  Con.sent  Order  a  final  IK)E 
Or<ier  pursuant  lo  lOCFR  205  199)  sj  FR  1804. 


remaining  monies  will  be  disbursed  to  the 
F-ederal  government  and  to  the  states  in  equal 
amounts.  For  a  more  detailed  discussion  of 
the  MSRP  see.  In  re:  The  Department  of 
Energy  Stripper  Well  Exemption  Litigation. 
653  F,  Supp.  108  (D.  Kan).  6  Fed.  Energy 
Guidelines  1 90.509  (1986)(the  Stripper  Well 
Settlement  Agreement). 

In  its  April  10.  1987  Notice.  OHA  stated 
that  Subpart  V  claimants,  anticipating  filing 
refund  applications  for  crude  oil  monies, 
would  generally  be  required  to  (1)  document 
the  volume  of  petroleum  products  they 
purchased  from  August  19.  1973  to  January 
27. 1981;  and  (2)  prove  they  were  injured  by 
the  alleged  crude  oil  overchai^ges.  End-users 
of  petroleum  products  whose  businesses  are 
unrelated  to  the  petroleum  industry  are 
presumed  injured  by  the  alleged  crude  oil 
overcharges  and  therefore  need  not  submit 
additional  proof  of  injury.  End-users  need 
only  document  the  volume  of  their  p(-troleum 
purchases  in  order  to  be  eligible  to  receive  a 
refund.  See  Citv  of  Columbus,  Georgia.  16 
DOE  185.550  (1987). 

Ii.  Refund  Claiir.s 

We  propose  that  standard  DOE  proctMiiires. 
us  set  forth  in  the  MSRI^  govern  the 
distribution  of  the  S2. 226. 782. 70  in  crude  oil 
monies  obtained  from  Mt.  .Airy.  We  have 
chosen  initially  to  reserve  20  percent  of  the 
fund  (S445.357.00)  for  direct  refunds  to 
applicants.  We  propose  that  refund 
applications  in  the  Mt.  Airy  proceeding  be 
evaluated  in  exactly  the  same  manner  as 
refund  applications  submitted  in  other  cmde 
oii  proceedings.  Applicants  generally  will  be 
required  to  document  the  volume  of 
petroleum  products  they  purchased  and 
prove  that  they  were  injured  as  a  result  of  the 
alleged  violations.  We  will  adopt  a 
presumption  that  the  alleged  crude  oil 
overcharges  were  absorbed  rather  than 
passed  on.  by  applicants  who  were  (1)  end- 
users  of  petroleum  prtiducts.  (2)  unrelated  to 
the  petroleum  industry,  and  (J)  not  subject  to 
the  regulations  pmmulgated  under  the 
Emergencv  Pctmleuin  Allocation  Act  of  1973 
(EI'AA).  15  I'.S.C.  751-760h.  In  order  to 
reccMve  a  refund,  end  user  applicants  need 
only  document  the  volume  of  petroleum 
products  they  purchased.  See  Shell.  17  DOE 
1  85.204  (1988).  Petroleum  retailer,  reseller 
and  refiner  applicants  will  be  required  to 
submit  detailed  evidence  of  injury.  They  mav 
not  rely  upon  the  injury  presumptions 
utilized  in  some  refined  product  refund 
cases.  Id. 

As  has  t)een  stated  in  prior  Decisions,  a 
crude  oil  refund  applicant  will  only  be 
required  to  submit  one  application  for  its 
share  of  all  available  crude  oil  overcharge 
funds.  See  e.g.  A.  Tanicone.  Inc.,  15  DOE 
185.495  (1987).  A  party  that  has  already 
submitted  a  claim  in  any  other  crude  oil 
refund  proceeding  implemented  by  the  DOE 
need  not  file  another  claim.  The  prior 
application  will  be  deemed  to  be  filed  in  all 
crude  oil  refund  proceedings  implemented 
by  DOE.  Any  applicant  who  has  executed 
and  submitted  a  valid  waiver,  pursuant  to 
one  of  the  escrow  accounts  established  by  the 
Stripper  Well  Settlement  Agreement,  has 
waived  his  right  to  file  an  application  for 
Subpart  V  crude  oil  refund  monies.  See  Mid- 


America  Dairymen  v.  Henington.  878  F.2d 
1448  (Temp.  Emer.  Ct.  App.).  3  Fed.  Energy 
Guidelines  1  26.617  (1989);  In  re:  Department 
of  Energy  Stripper  Well  Exemption  Litigation. 
707  F.  Supp.  11267  (D.  Kan).  3  Fed.  Energy 
Guidelines  1  26.613  (1987). 

The  current  deadline  for  filing  an 
Application  for  Refund  is  June  30.  1994.  All 
cnide  oil  refund  claims  filed  before  June  JO. 
1994.  will  be  paid  at  the  rate  of  S.0008  per 
gallon.  We  anticipate,  however,  that 
applicants  who  filed  their  claims  by  June  30. 
1988.  will  receive  a  supplemental  refund 
payment.  We  will  decide  in  the  future 
whethtT  applicants  that  filed  applications 
after  that  date  should  receive  additional 
refunds.  Applicants  may  be  required  to 
submit  additional  information  to  support 
their  claims  for  future  amounts.  Notice  of  any 
such  additional  amounts  will  be  published  in 
the  Federal  Register. 

C.  Payments  to  the  States  and  Federal 
Government 

llnder  the  terms  of  the  MSRP.  wv  propose 
that  the  remaining  80  percent  of  thi.  alleged 
crude  oil  violation  amounts  subject  to  ihis 
Proposed  Decision  or  SI. 781, 426.00  in 
principal,  plus  accrued  interest,  should  be 
disbursed  in  equal  shares  to  the  states  and 
F(;deral  government  for  indirect  restitution. 
Refunds  to  the  states  will  be  in  proportion  lo 
the  consumption  of  petrol(;um  products  in 
each  state  during  the  period  of  price  controls. 
The  share  or  ratio  of  the  funds  allocated  to 
each  state  is  contained  in  Exhibit  H  of  the 
Stripper  Well  Agreement.  When  disbursed, 
these  funds  will  be  subject  to  the  same 
limitations  and  reporting  requirements  that 
apply  to  any  other  crude  oil  funds  received 
by  the  states  in  accordance  with  the  Stripper 
Well  Agreement. 

It  Is  Therefore  (Jrdered  That: 

The  S2.226.782. 70  refund  amount  remitted 
to  the  Department  of  Energy  by  Mt.  Airy  and 
its  former  shart^holders  pursuant  to  the 
Consent  Order  finalized  on  January  17,  1991 
will  be  distributed  in  accordance  with  the 
foregoing  Decision. 

jFR  Doc.  94-14199  Filed  6-9-94;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-4997-2J 

Title:  Acid  Rain  Program:  Notice  of 
Draft  Compliance  Plans  and  Public 
Comment  Period 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  draft  compliance  plans 
and  public  comment  period. 

SUMMARY:  The  U.S.  Environmental 
Protection  Agency  (EPA)  is  issuing  for 
comment  5-year  nitrogen  oxides  (NOx) 
compliance  plans  for  18  utility  units 
vk-hich  amend  previously  issued  draft  or 
final  Phase  I  Acid  Rain  Permits,  in 
accordance  with  the  Acid  Rain  Program 
regulations  (40  CFR  part  76). 


DATES:  Comments  on  draft  NOx 
compliance  plans  must  be  re<.eived  no 
Inter  than  30  days  after  the  date  of  this 
notice  or  the  publication  date  of  a 
similar  notice  in  local  newspapers. 
ADDRESSES:  Admini.strative  Records. 
The  administrative  record  for  draft  NOx 
compliance  plans,  e.xr.ept  information 
prote<:ted  as  confidential,  may  be 
viewed  during  normal  operating  hours 
at  EPA  Region  7,  726  Minne.sota  Ave., 
Kansas  City,  KS  66101. 

Comments.  Send  comments,  requests 
for  public  hearings,  and  requests  to 
receive  notice  of  future  actions 
concerning  a  draft  NOx  compliance  plan 
to  EPA  Region  7,  Air  and  To.xics 
Division,  .AUn:  Jon  Knodel  (address 
above). 

Submit  all  comments  in  duplicate  and 
identify  the  NOx  compliance  plan  to 
which  the  comments  apply,  the 
commenter's  name,  addre.ss,  and 
telephone  number,  and  the  commenter's 
interest  in  the  matter  and  affiliation,  if 
any,  to  the  owners  and  operators  of  all 
luiits  covered  by  the  NOx  compliance 
plan.  All  timely  comments  will  be 
considered,  except  comments  on  aspects 
of  the  permit  other  than  the  NOx 
compliance  plan  and  other  comments 
not  relevant  to  the  NOx  compliance 
plan. 

Hearings.  To  reque.st  a  public  hearing, 
.state  the  issues  propo.sed  to  be  raised  in 
the  hearing.  EPA  may  schedule  a 
hearing  if  EPA  finds  that  it  will 
contribute  to  the  dHcision-mnkir.g 
process  by  clarifying  significant  issues 
affecting  the  NOx  compliance  plan. 
FOR  FURTHER  INFORMATION  CONTACT: 
Contact  Jon  Knodel,  (91.1)  531-7622, 
EPA  Region  7  (address  above)  for  more 
information  about  ihe  draft  permits. 
SUPPLEMENTARY  INFORMATION:  EPA 
proposes  to  approve  NOx  compliance 
plans  under  which  units  will  comply 
with  the  applicable  emission  limitations 
for  NOx  under  40  CFR  76. .5  (referred  to 
as  "standard  emission  limit  ")  or  other 
indicated  compliance  options  for  NOx 
for  the  following: 

Region  7 

Burlington  unit  1  in  Iowa  will  cornplv 
with  a  NOx  averaging  plan  for  199,5- 
1999.  For  each  year  under  the  plan,  this 
unit's  ac  tual  annual  average  emission 
rale  for  NOx  shall  not  exceed  the 
alternative  contemporaneous  annua! 
emission  limitation  of  0.348  llis/.MMBtu, 
and  this  unit's  actual  annual  heat  input 
shall  not  be  less  than  the  annual  heat 
input  limit  of  10,998,000  MMBtu.  The 
other  unit  designated  in  this  plan  is 
Prairie  Creek  unit  4.  The  designated 
representative  is  Roger  Lessly. 


Milton  L.  Kapp  unit  2  in  Iowa  will 
meet  the  standard  emission  limit  of  0.45 
Ibs/MMBtu.  The  designated 
representative  is  Michael  R.  Chase. 
Prairie  Creek  unit  4  in  Iowa  will 
comply  with  a  NOx  averaging  plan  for 
1995-1999.  For  each  year  under  the 
plan,  this  unit's  actual  annual  average 
emission  rate  for  NOx  shall  not  e.xceed 
the  alternative  contemporaneous  annual 
emission  limitation  of  0.638  Ibs/MMBfu. 
and  this  unit's  actual  annual  heat  input 
shall  not  be  greater  than  the  annual  heat 
input  limit  of  8,095,000  MMBtu.  The 
other  unit  designated  in  this  plan  is 
Burlington  unit  1.  The  designated 
representative  is  Roger  Lessi. . 

Riverside  unit  9  in  Iowa  will  meet  the 
standard  emission  limit  of  0.45  lbs/ 
MMBtu.  The  designated  representative 
is  Stephen  E.  Shelton. 

Quindaro  unit  2  in  Kansas  will  meet 
the  standard  emission  limit  of  0.50  lbs/ 
MMBtu.  The  designated  representative 
is  Lawrence  M.  Adair. 

Hawthorn  unit  5  in  Mi.s.souri  will 
meet  the  standard  emission  limit  of  0.45 
Ibs/MMBtu.  The  designat(?d 
representative  is  Marcus  Jack.son. 
James  River  units  3,  4.  and  5  in 
Mis.souri  will  each  meet  the  standard 
emission  limit  of  0.50  Ibs/MMBtu.  The 
designated  repre.sentative  is  G.  Duane 
Calloway. 

Labadie  units  1,  2,  3.  and  4  in 
Mi.ssouri  will  each  meet  the  standard 
emission  limit  of  0.45  lb.s/M,MBtu.  The 
designated  representative  is  Jerrel  D. 
Smith. 

Montrose  imits  1.  2,  and  3  in  Missouri 
will  oach  meet  the  standard  emission 
limit  of  0.45  Ibs/MMBtu.  The  designated 
n!|)re.sentative  is  Marcus  Jackson. 

Southwest  unit  1  in  Missouri  will 
meet  the  .standard  emi.ssion  limit  of  0.50 
Ibs/MMBtu.  The  designated 
reprf!sentative  is  G.  Duani;  Galloway. 
Thomas  Hill  unit  MB3  in  Missouri 
will  meet  the  .standard  emission  limit  of 
0.30  Ib.s/MMBtu.  The  designated 
representative  is  Gary  L.  Fiilks. 

Datird:  June",  1994. 
Brian  J.  Mcl«an. 

Dui-i  Inr.  .Acid  Rain  nivisinii.  Office  of 
Atmospheric  Prognims,  Office nf .Mr and 
Riidititinn. 

\\H  Dim  .  94-14168  Fili-d  6-9-94:  K:4.5am| 
BILLING  CODE  6560-«M> 

[OPPTS-1 40222;  FRL-4869-4] 

Access  to  Confidential  Business 
Information  by  Labat-Anderson,  Inc. 

AGENCY:  Environmental  Protec.lion 
Agency  (EPA). 
ACTION:  Notice. 


SUMMARY:  EPA  has  authorized  its 
contractor,  Labat-Anderson,  Inc.  (LAI)  of 
Arlington,  Virginia  for  access  to 
information  which  has  been  submitted 
to  EPA  under  all  se<:tions  of  the  Toxic 
Substances  Control  Act  (TSCA)  Some  of 
the  information  may  be  claimed  or 
determined  to  be  confidential  business 
information  (CBI). 

DATES:  Access  to  the  confidential  data 
submitted  to  EP.^  will  occur  no  sooner 
than  June  24,  1594 
FOR  FURTHER  INFORMATION  CONTACT: 
Susan  B.  Hazen,  Director,  TSCA 
Environmental  Assistance  Division 
(7408),  Office  of  Pollution  Prevention 
and  Toxi(;s.  Environmental  Protection 
Agency,  Rm.  E-545.  401  M  St.,  SW.. 
Washington,  DC  20460,  (202)  554-1404 
TDD:  (202)  554-0,551. 
SUPPLEMENTARY  INFORMATION:  Under 
contract  number  68-W4-00697, 
(xjntractor  LAI,  of  2200  Clarendon  Blvd  . 
Suite  900,  Arlington,  VA  22201.  will 
assist  the  Office  of  Pollution  Prevention 
and  Toxics  (OPPT)  in  managing  and 
operating  the  TSCA  Confidential  and 
Nonconfidential  Busine.ss  Information 
Centers.  EPA  is  issuing  this  notice  lo 
extend  LAIs  af;cess  to  TSCA  CBI  under 
this  contract,  whi<;h  is  an  extension  of 
contract  number  68-W 9-0052. 

In  accordance  with  40  CFR  2.30(>(i). 
EPA  has  determined  that  under  EPA 
contract  number  68-W4-00697.  LAI 
will  require  access  lo  CBI  submitted  to 
EPA  under  all  sections  of  TSCA  to 
perform  successfully  the  duties 
specified  under  the  contract.  LAI 
personnel  will  be  given  acc:e.ss  to 
information  submitted  lo  EPA  uiidtT  ..II 
sections  of  TSCA.  Some  of  the 
information  may  be  claimed  or 
determined  to  be  CBI. 

EPA  is  issuing  this  notice  lo  inlorm 
all  submitters  of  information  under  nil 
sections  of  TSCA  that  EPA  may  pro\  idi- 
LAI  access  lo  these  CBI  materials  on  a 
m>ed-to-know  basis  only.  Access  to 
TSCA  CBI  will  lak.!  place  at  EPA 
Headquarter:;  and  al  I^I's  leased  fa(  ilitv 
al  EPA  Headquarters. 

In  a  previous  notice  published  in  the 
Federal  Register  of  November  10.  1992 
(37  FR  53501).  LAI  was  authorized  for 
access  to  CBI  submitted  to  EPA  under 
all  sections  of  TSCA.  L.AI  is  (  urrently 
authorized  access  lo  TSCA  GBI  al  its 
facility  under  the  EPA  TSCA 
Cnnfldcntinl  Riisim"is  Informatinn 
Srrnrity  .Mniiiinl.  EPA  has  ensured  that 
the  facility  is  in  (ompliance  with  the 
manual.  Upon  completing  review  of  the 
CBI  maff!rials.  LAI  will  return  all 
transferred  materials  to  EPA. 

Clearaiu  e  for  access  to  TSCA  CBI 
under  this  conlrrK  I  mav  continue  until 
July  31.  1995. 
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List  of  Subjects 

Environmental  protection, 
(onfidential  business  inform 
Dated:  Junel.  1994 

George  A.  Bonina, 

Acting  Diivctor.  Information  Mm 
Division.  Office  of  Pollution  Pnv 
Toxics. 

If'K  Di>r  94-14181  Filed  h-9-i)4 
BILLING  CODE  6M0-S0-F 
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Environmental  Impact  Stateriients  and 
Regulations;  Availability  of  QPA 
Comments 


ujl 


tit 
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Availability  of  EPA  conmie 
prepnred  May  23.  1994  thro 
1994  pursuant  to  the  Environ 
Review  Pro<:ess  (ERP),  under 
.T09  of  the  Clean  Air  Act  and  : 
102(2)(C)  of  the  National  Env 
Policy  Act  as  amended.  Requ 
copies  of  EPA  comments  can 
to  the  Office  of  Fedenil  Activi 
(202)  2f.O-5f)76. 

An  explanation  of  the  ratin 
to  draft  environmental  impact 
stntnments  (EISs)  was  publish 
dnted  April  8.  1994  (.^9  FR  Ifi 

Draft  EISs 

t:riP  No.  [>-BL\l-Eb5044-n 
EC2.  Florida  I^nd  and  Resour 
.Maiinuement  Flan,  Implemen 
Split-Estate  Federal  Mineral 
(FMO),  several  counties.  FL. 

Sumitiary:  EPA  supported  a 
2.  hut  expressed  environments 
concerns  regarding  the  potenti 
wetland  and  wading  bird  imp; 

LHP  No.  D~FH\V-K4U202-C.  \ 
E02.  CA-.58— Mojave  Freewa\ 
(Construction  from  (J.I  mile  eaf 
Cache  Creek  Bridge  to  .5.0  mil 
the  town  of  Mojave.  Funding, 
Section  404  Permit  and  Right-( 
Accjuisition.  Kern  County.  CA 

Summary:  EPA  expres.sed 
environmental  objections  due 
and  fragmentation  of  habitat  fc 
desert  lortoi.se,  a  species  listed 
threatened  under  the  Endange 
Species  Act.  The  preferred  a 
affects  the  most  desert  tortoise 
despite  the  US  Fish  &  U'ildli 
strong  recommendation  to  av 
loss  and  fragmentation.  EPA's 
objection  was  the  failure  of  the 
Jo  addre.ss  the  requirements  of 
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red  to  sign     Water  Act  Section  404  or  its  regulations, 
will  be        The  preferred  alternative  had  the  most 
impact  to  waters  of  the  United  States, 
according  to  the  draft  EIS.  The  Final  EIS 
needs  to  address  the  project's 
consistency  with  Section  404 
requirements,  including  impact 
mitigation. 

ERP  No.  D-FHW-L401H9-WA  Rating 
EC2.  VVA-525/Paine  Field  Boulevard 
Project.  Improvements,  between  WA-99 
to  VVA-.=")26,  Funding  and  COE  Section 
404  Permit.  City  of  Mukitteo. 
Snohomish  County.  WA. 

Summary:  EPA  expressed 
environmental  concerns  about  the 
potential  II"-  iulverse  impacts  on  water 
quality,  wetlands  and  fisheries 
resources.  EPA  had  requested  additional 
information  on  effects  of  the  estimated 
annual  pollutant  load  on  water  quality, 
effectiveness  of  mitigation,  and 
potential  impacts  on  natural  resources 
from  indirect  effects,  secondary  and 
cumulative  impacts. 

ERP  No.  D-NPS-K6U28-CA  Rating 
EC2.  Santa  Rosa  Island  Development 
Concept  Plan.  Implementation  and 
Funding.  Channel  Islands  National  Park. 
Santa  Barbara  County,  CA. 

Summary:  EPA  expressed 
environmental  concerns  regarding 
potential  adverse  impacts  to  water 
quality  from  the  project,  particularly 
con.struction-related  impacts.  The  final 
EIS  should  clcsely  examine  potential 
proje<:t  impacts  to  water  quality  and 
water  quality  mitigation  measures 
which  may  prove  necessary  under  the 
Clean  Water  Act  (siormwater  permitting 
from  construction  actions,  consistency 
with  California's  nonpoint  source 
management  program).  The  final  EIS 
should  provide  details  on  hazardous 
substances  which  could  have  emanated 
from  a  defunct  air  force  base  on  the 
Island. 

Final  EISs 

ERP  No.  F-AFS~Kb7U21-NV.  Jerritt 
Canyon  Cold  Mine  Expansion  Project. 
Implementation.  Plan  of  Operation  and 
COE  Section  404  Permit.  Humboldt 
National  Fore.st.  Mountain  City  Ranger 
Di.strict.  Elko  County.  NV. 

Summary:  EPA  expressed 
environmental  concerns  about  the  new 
information  in  the  final  EIS  on  the  acid 
potential  of  waste  rock  at  the  project 
site.  EPA  had  serious  concerns 
regarding  waste  rock  characterization, 
handling  and  disposal. 

ERP  No.  F-DOE-L05204-WA . 
Tenaska — Washington  II  Generation 
Electric  Power  Plant  Construction. 
Operation  and  NPDES  Permit.  Pierce 
County,  WA. 

Summary:  EPA  had  a  lack  of  objection 
to  the  proposed  project. 
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ERP  No.  F-FAA-L51014-WA.  Seattle- 
Tacoma  International  Airport 
Improvement,  South  Aviation  Support 
Area.  Airport  Layout  Plan,  Airport 
Master  Plan,  Funding.  Section  10  and 
404  Permits  and  NPDES  Permit.  Port  of 
Seattle.  King  County.  WA. 

Summary:  EPA  expressed 
environmental  concerns  based  on 
potential  effects  to  wetland  and  aquatic 
resources.  EPA  recommended  the 
development  of  a  wetland  plan  that  is 
an  enforceable  condition  of  a  404 
permit.  Mitigation  measures  to  deal 
with  flow  attenuation  in  Des  Moines 
Creek  remain  inadequate.  EPA 
recommended  that  the  types  and 
amountsof  pollutants  that  will  er.ter 
Puget  Sound  be  documented  in  the 
Record  of  Decision. 

ERP  No.  F-IBR-K390J2-CA.  All- 
American  Canal  (AAC)  Lining  Project, 
Construction  and  Operation,  Lining  a 
2.3-mile  Canal  from  Pilot  Knob  to  Drop 
4,  Controlling  Water  Seepi?ge,  Imperial 
Irrigation  District,  Imperial  County,  CA. 

Summary:  EPA  had  no  objection  to 
the  proposed  action. 

Datod:  )une  7.  1994. 

Marshall  Cain. 

Senior  Ufgal  Advisor.  Office  of  Federal 
Activitie.<i. 

|FK  D(k:.  94-14186  Filed  6-9-94.  8:45  ami 
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Environmental  Impact  Statements; 
Availability 

Rasponsibit;  Agency:  Office  of  Federal 
Activities.  General  Information  (202) 
2fi0-5076  OR  (202)  260-5075.  Weekly 
receipt  of  Environmental  Impact 
Statements  Filed  May  30. 1994  Through 
June  03.  1994  Pursuant  to  40  CFR 
1506  9. 

EIS  No.  940204.  Draft  EIS.  AFS.  ID, 
Grays  Range  Timber  Sales. 
Implementation.  Caribou  National 
Forest.  Soda  Springs  Ranger  District. 
Caribou  County.  ID.  Due:  Augu.st  03, 
1994,  Contact:  Faye  Krueger  (208) 
236-7576. 

EIS  No.  940205.  Final  EIS.  SEW.  OR. 
Hart  Mountain  National  Antelope 
Refuge  Comprehensive  Management 
Plan,  Implementation,  Lake  County. 
OR.  Due:  July  11.  1994,  Contact:  Barry 
Reiswig  (503)  947-3315. 

EIS  No.  940206.  Draft  EIS.  NFS.  WV. 
Gauley  River  National  Recreation 
Area,  Implementation,  General 
Management  Plan  and  Land 
Protection  Plan,  Nicholas  and  Fayette 
Counties,  WV,  Due:  August  08.  1994. 
Contact:  Joe  Kennedy  (304)  465-0508. 

EIS  No.  940207.  Final  EIS.  COE.  OR. 
Barney  Reservoir  Expansion  Project. 


Increasing  Municipal  Water  Supply 
on  the  Middle  Fork  of  the  North  Fork 
Trash  River  and  COE  Section  404 
Permit  Issuance,  Washington  County, 
OR,  Due:  July  11. 1994.  Contact: 
David  Kurkaski  (503)  326-6094. 
EIS  No.  940208.  Draft  EIS.  FHW.  MN. 
US  14/52  Transportation  Corridor. 
Reconstruction  between  Olmsted 
CSAH  14  (75th  Street  NW)  and  TH- 
63  (Broadway)  Funding,  COE  Section 
404  Permit  and  NPDES  Permit,  City  of 
Rochester,  Olmsted  County,  MN.  Due: 
July  25.  1994,  Contact:  Craig  Lenz 
(507) 285-7124. 
EIS  No.  940209.  Draft  EIS,  BLM,  CA. 
Southeast  Regional  Wastewater 
Treatment  Plant  and  Geysers  Effluent 
Pipeline  Injection  Project, 
Improvements.  Funding.  COE  Section 
404  Permit  and  NPDES  Permit.  City  of 
Clearlake,  Lake  County.  CA.  Due:  July 
26.  1994..  Contact:  Rich  Estabrook 
(707)  468^000. 
EIS  No.  9402  JO,  Final  EIS,  AFS.  NV, 
East  Shore  Land  and  Resource 
Management  Plan.  Implementation, 
Lake  Tahoe  Basin  Management  Unit 
.    (LTBMU),  Washoe  and  Douglas 
Counties,  NV,  Due:  July  11, 1994. 
Contact:  Scott  Parsons  (916)  573- 
2600. 
EIS  No.  940271.  Final  EIS.  COE.  NC. 
Fairfield  Bridge  Replacement  Project, 
Implementation,  Atlantic  Intracoa-Stal 
Waterway,  Hyde  County.  NC.  Due: 
July  11.  1994,  Contact:  Hugh  Heine 
(910)  251^070. 
EIS  No.  940212,  Draft  EIS.  AFS,  OR. 
Washington  Analysis  Area/Baker  City 
Municipal  Watershed  Project. 
Implementation.  Wallowa-Whitman 
National  Fore.sf .  Baker  Ranger  District. 
Baker  County,  OR,  Due:  July  29, 1994, 
Contact:  Joanne  Britton  (503)  523- 
1929. 
EIS  No.  940213.  Final  Supplement, 
VAD.  IL.  Northeastern  Illinois  Area. 
National  Cemetery  Development, 
Construction  and  Operation,  Updated 
Information  Concerning  New  Site 
Selection,  Joliet  Grant  Park  or  Cissna 
Park,  Possible  COE  Section  404 
Permit,  Kankanka.  Iroquois  or  Will 
County.  IL,  Due:  July  11.  1994, 
Contact:  Scott  Gebhardlsbaur  (202) 
233-7204. 
EIS  No.  940214.  Final  EIS.  USA.  MI. 
Camp  Grayling  Army  National  Guard 
Training  Site,  Mission  Expansion  and 
Multiple  Construction. 
Implementation,  Crawford,  Otsego 
and  Kalkaska  Counties,  MI.  Due:  July 
11,  1994,  Contact;  Gregory  N. 
Huntington  (517)  48.3-5646. 
EIS  No.  940215.  Final  Supplement, 
FHW.  MN.  TH-610  Construction.  1-94 
in  Maple  Grove  to  TH-252  in 
Brooklyn  Park,  Additional  Fundip" 


and  COE  Section  404  Permit. 
Hennepin  County.  MN.  Due:  July  11. 
1994.  Contact:  James  McCarthy  (612) 
290-3230. 

EIS  No.  940216,  Final  EIS,  UAF.  AZ. 
Williams  Air  Force  Base  (AFB) 
Disposal  and  Reuse,  Implementation, 
Permit  and  Approval.  City  of  Mesa, 
Maricopa  County.  AZ,  Due:  July  11. 
1994.  Contact:  Ltc.  Gary  Baumgartel 
(210) 536-3869. 

EIS  No.  94021 7,  Final  EIS.  EPA,  FL. 
Tampa  Electric— Polk  1150  Megawatt 
Power  Station  Construction,  and 
Operation,  NPDES  and  COE  Section 
404  Permits,  Polk  County,  FL,  Due: 
July  11,  1994,  Contact:  Heinz  J. 
Mueller  (404)  347-3776. 

EIS  No.  940218,  Final  EIS,  AFS,  CA, 
North  Vuba  Trail  Con.struction 
Project,  between  Rocky  Rest  in  Indian 
Valley  to  Goodyears  Bar,  Tahoe 
National  Forest,  Downieville  Ranger 
District,  Sierra  County,  CA,  Due:  July 
11.  1994.  Contact:  Mary  Furney  (916) 
4788-6253. 

D.ifcd:  hino  7.  1994. 
Marshall  Cain, 

Senior  Lepfil  Advisor,  Office  of  Federal 
Activities. 

[FK  Doc.  94-14137  Filed  6-9-94:  8:45  ami 
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Toxics  Data  Reporting  Subcommittee 
of  The  Environmental  Information  and 
Assessments  Committee;  National 
Advisory  Council  For  Environmental 
Policy  and  Technology;  Public  Meeting 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  Under  the  Federal  Advisory 
Committee  Act.  EPA  gives  notice  of  a  2- 
day  meeting  of  the  Toxics  Data 
Reporting  subcommittee  of  the  National 
Advi.sory  Council  for  Environmental 
Policy  and  Technology.  This  will  be  the 
sixlli  meeting  of  the  Toxics  Data 
Reporting  subcommittee,  vvho.so  mi.ssion 
is  to  provide  advice  to  EPA  regarding 
the  Agency's  Toxics  Release  Inventorv 
(TRI)  Program. 

DATES:  The  public  meeting  will  take 
place  on  July  7,  1994.  from  8:30  a.m.  to 
5  p.m.,  and  July  8,  1994  from  8:30  a.m. 
to  3  p.m.  Members  of  the  public  wishing 
to  make  comments  at  this  meeting 
should  submit  their  comments,  in 
writing,  by  July  1,  1994. 
ADDRESSES:  The  public  meeting  will  be 
held  at  the  Bellevue  Hotel,  Lexington 
Room,  15  E  Street,  Northwest, 
Washington,  DC  20001  (202-638-0900). 
Written  comments  must  be  submitted 


to:  U.S.  Environmental  Prote<;tion 
Agency,  401  M  St.,  SW.,  Washington. 
DC  20460.  Attn:  Sam  Sasnett.  7408. 
FOR  FURTHER  INFORMATION  CONTACT: 
Cassandra  Vail.  Environmental 
Assistance  Division.  U.S.  Environmental 
Prote<;fion  Agency.  Mail  Stop  7408.  401 
M  St.,  SW.,  Washington.  DC  20460: 
Telephone:  202-260-0675. 
SUPPLEMENTARY  INFORMATION:  The 
sub<;ommittee  is  likely  to  discuss  the 
following  subjects:  Expansion  of  the 
facilities  subje<:t  to  reporting  under  TRI, 
development  of  comprehensive 
modifications  to  the  TRI  reporting  Form, 
progress  in  developing  final  guidance 
for  meeting  the  mandate  of  the  Pollution 
Prevention  Act.  The  agenda  for  the  two 
days  will  focus  on  these  and  other 
potential  topics. 

Dntcd:  )une6,  1994. 
Morris  Allschulcr, 

Actinfi  nin-ctnr,  Office  of  Cooperative 

Environnienlal  Management. 

IFR  Doc.  94-14178  FiU^I  6-9-94;  8:4'-)  iin.| 
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Bypass  601  Groundwater 
Contamination  Site,  Concord,  NC; 
Proposed  De  Minimis  Settlement 

AGENCY:  Environmental  Proltjciidu 
Agency. 

ACTION:  Notice  of  Proposed  De  Minimis 
Settlement. 


SUMMARY:  Under  section  122(r)  of  the 
Comprehensive  Environmental 
Resjionse,  Compensation  and  Liability 
Act  of  1980  (CERCLA),  as  amended  42 
use.  96(11  et  seq.,  the  United  States 
Environmental  Protection  Agent y  (EPA) 
has  agreed  to  settle  claims  lor  response 
costs  at  the  Bypa.ss  601  Groundwater 
Contamination  Site,  Concord,  North 
Carolina,  with  seventy  eight  parties. 
EPA  will  consider  public  comments  on 
the  proposed  dr  minimis  .seftlemciil  for 
thirty  (30)  days.  EPA  may  withdraw 
from  or  modify  the  proposed  de  minimis 
settlement  should  .such  comments 
disclose  fads  or  considerations  whi«  li 
indiuTte  the  propo.sed  de  minimis 
settlement  is  inappropriate,  improper, 
or  inadequate.  Copies  of  the  proposed 
de  minimis  settlement  and  a  listing  of 
.settling  parties  are  available  from:  Ms. 
Cannen  J.  .Santiago-Ocasio,  Enfon.i  ment 
Project  Manager,  Waste  Programs 
Branch,  Waste  Management  Division, 
U.S.  EPA,  Region  IV,"  345  Court  land 
Street,  NE.,  Atlanta,  Georgia  30365. 
404-347-5059  ext.  6170. 

Written  comments  must  be  submitted 
to  the  person  above  by  thirty  days  from 
the  date  of  publication. 
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Office  of  Emergency  anc 
Response  Availability  of 
Congress  on  Progress  Tbward 
Implementing  Superfund 
1991 


Remedial 
Report  To 


Fiscal  Year 


AGENCr:  Enviruiimeiitiil  Pt-otw:ti()ii 
Ageni;y  (KPA) 

ACTION:  Notice  of  availabi  itv- 


ali 


SUMMARY:  This  (loticf  an 
iivaiiability  of  tlio  A^eiu  y 
Toward  Inipienientinj^  Sii 
Fistui!  Year  1991  which  is 
swtioii  3U1(h)  of  the  Com 
fiiuiroiuiieiital  Response. 
Clompensation.  and  l.iahil 
(CERCLA)  as  amended  by 
Amendments  and  Reaiilh 
of  1986.  The  Report  to  Co 
I  onlains  information  on  o 
progress,  and  includes  tht 
four  categories  of  inform,' 
specifically  requested  in  5 
ofCERCLA:(l)  Feasibility 
remedial  and  enforcemeut 
an  evaluation  of  newly  de 
feasible  permanent  treatm 
letJinologies;  (3)  progress 
the  number  of  facilities  sii 
review  under  se<:tion  121| 
and  (4)  an  estimate  of  reso 
by  tiio  federal  government 
C.ERCL/\"s  implementntior 
al>o  in*  k'des:  information 
section  105(0  of  CERCl.A 
partic;ipation  of  minority 
Superfund  contracting:  an 
Inspector  General  audit  re 
bv  section  301(h)(2)  of  CT-; 


h 


esoft.he 

the  public. 
I  Information 
Royal  Road, 
1 (703) 487- 


ADDRESSES:  Published  cop 
Report  may  be  purchased 
from  the  National  Technic 
Sen.  ice  (NTIS)  at  52H5  Por 
Springfield.  VA..  22iril  (c 
4050). 

Diitcd:  lunu.iry  J 7.  I'l<t4 
Carol  M.  Browner. 
Administrator. 

|FK  1>H  .  94-14175  Filed  «i-«)-J»4:  8:45  ;u!i| 
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FARM  CREDIT  A  DMINISTRATION 

Statement  of  Policy  on  System 
Institution  Activities  Involving  the 
Potential  for  Nonexclusive  Territories; 
Extension  of  Comment  Period 

AGENCY:  Farm  Credit  Administration. 
ACTION:  Proposed  statement  of  policy; 
comment  period  extension. 

SUMMARY:  The  Farm  Credit 
Administration  (FCA)  Board  published 
for  comment  a  proposed  "Statement  of 
Policy  on  System  histitution  Activities 
Involving  the  Potential  for  Nonexclusive 
^Territories"  in  the  Federal  Register  on 
April  13.  10<»4  (59  FR  17543).  The 
comment  period  is  .scheduled  to  expire 
on  June  13.  1994.  The  FCA  Board 
hen-by  gives  notice  that  the  original 
comment  period  is  extended  to  (ulv  13. 
1994 

DATES:  The  period  for  receipt  of  written 
«:omments  is  hereby  extendi^  to  luly  13. 
1994 

ADDRESSES:  Comments  should  be 
mailed  or  delivered  (in  triplicate)  to 
Kenneth  D.  Smith.  Executive  Assistant 
to  FCK  Board  Member  Gary  C.  Byrne. 
Farm  Credit  Admini.stration.  1501  Farm 
Credit  Drive.  McLean.  Virginia  22102- 
509t).  Copies  of  all  comments  received 
will  be  available  for  examination  by 
interested  parties  in  the  offices  of  the 
Farm  Credit  .Administration.  1501  Farm 
Oeclit  firive,  McLean.  Virginia. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kenneth  D.  Smith.  Executive  Assistant 
to  FCA  Board  Member  Gary  C.  Byrne. 
Farm  Credit  Administration.  1501  Farm 
Cn.ilit  Orive,  McLean,  Virginia  22102- 
509(1,  (703)  H8.3-4000.  TDD  (703)  88.3 - 
4444. 

SUPPLEMENTARY  INFORMATION:  The  197  1 
Act  authorizes  tlie  FCA  to  issue  and 
amend  the  charters  of  Sy.stem 
institutions  and  regulate  the  exerci.se  of 
their  powers.  Included  in  this  authority 
is  tho  ability  for  the  FCA  to  issue  or 
amend  charters  or  promulgate 
regulations  that  would  result  in 
increased  competition  among  System 
institutions.  The  issue  of  competition 
among  System  institutions  arises, 
typically,  in  two  types  of  situations. 
First,  charters  could  be  issued 
authorizing  two  or  more  System 
in.stitutions  to  extend  the  .same  types  ol 
credit  services  to  the  same  types  of 
customers  in  the  .same  geographic 
territories;  such  charters  have  typically 
been  issnied  as  a  result  of  mergers  or 
other  chartering  actions  requested  by 
institutions.  Second,  institutions  could 
be  authorized  by  regulation  to  engage  in 
certain  activities  outside  of  their 
chartered  territories. 


The  FCA  Board  has  detemiined  tliai 
an  extended  comment  period  wouii!  ii  • 
beneficial  in  order  to  ensure  that  rsH 
interested  parties  have  an  opportui!i:\ 
to  comment  on  the  proposed  statemt  nt 
of  policy  on  System  institution  act:\    i.-s 
involving  the  potential  for  nonex(.liiv;ve 
territories. 

Datctl:  June  7,  mM4. 
Curtis  M.  Anderson, 

St^rctiir):  Farm  Credit  Adiiiiniatrtition  iiniid 
IFK  Dor.  94-14202  Filed  Ji-q-94:  8:45  ami 
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FEDERAL  MARITIME  COMMISSION 

Ocean  Freight  Forwarder  License 
Applicants 

Notice  is  hereby  given  that  the 
following  applicants  have  filed  with  the 
Federal  Maritime  Commission 
applications  for  licenses  as  ocean  frt;ight 
forwarders  pursuant  to  section  19  of  the 
Shipping  Act  of  1984  (46  U.S.C.  npp 
1718  and  46  CFR  part  510). 

Persons  knowing  of  any  reason  why 
any  of  the  following  applicants  should 
not  receive  a  license  are  requested  to 
contact  the  Office  of  Freight  Forwanlers. 
Federal  Maritime  Conmiission. 
Washington.  DC  20;'i73. 
Hi-Tech  Air  Shipping.  Inc..  7006  N.VV. 

46  Street.  Miami,  FL  33166.  Officcirs: 

Robert  E.  Booth,  President,  i'iorella 

I5ooth.  General  Manager 
Fortune  Cargo.  Ca..  7555  Angeton  Drive. 

San  Diego.  CA  92126.  Alfredo  T. 

Fspanta  and  Ruben  C.  Magtolo  and 

Kmilliano  C.  Magtoto  (a  partnership) 
Joyce  Logistics.  Inc..  313  Glen  Echo 

Road.  Philadelphia.  P.\  191 19. 

Officer:  David  M.  Joyce.  President 
Josephine  D.  Mina-Saito.  29360  N. 

Begolinias  Lane.  Qnnyon  (U)iintrv.  C.X 

91351.  Sole  Proprietor 
Professional  Services  International. 

3041  Magnolia  Court.  Edgewood.  K^ 

41017.  Pamela  S.  Staplelon.  Sole 

Proprietor 
Seven  Seas  Freight  Forwarding  .S»;rvices. 

1 1335  Parkridge  Drive.  Fontana.  CA 

92337,  Roger  Wang.  Sole  Proprietor 
Thor  Air  Freight  Corp..  147-05  Guy  R. 

Brewer  Blvd.,  Jamaica.  NY  11434. 

Officers:  Michael  M.  Ono.  Prc'sident/ 

Director.  Andrew  M.  Ono.  Vice? 

President.  Numzio  Mastromarino. 

Secretary /Treasurer/Dirf!Ctor 
Navigo  International  Inc.,  3103 

McKinney,  Hou.ston.  TX  77003. 

Officers:  Allen  William  White. 

President.  Veronica  vSandra 

McFadden.  Vice  President 
Cargoza  Fonvarding  Corporation.  7220 

N.W.  79th  Terrace,  Miami,  FL  33166, 

Officer:  Franci.sco  Zamora.  President 
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Export  NW.  845  NE  Arrington. 
Hillsboro,  OR  97124,  Lori  A.  Wren. 
Sole  Proproprietor 

F.P.  International.  Corporation.  5775 
Blue  Lagoon,  suite  380.  Miami.  FL 
33126,  Officer:  Maria  A.  Fullana, 
President.  Norman  C.  Baez.  Vice 
President 

Dated:  June  7,  1994. 

By  the  Federal  Maritime  Commission. 
Joseph  C.  Polking. 
Secretary. 

IFR  Doc.  94-14115  Filed  6-9-94:  8:45  ain| 
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FEDERAL  RESERVE  SYSTEM 

ABN  AMRO  Holding  N.V.;  Notice  of 
Application  to  Engage  de  novo  In 
Permissible  Nonbanking  Activities 

The  company  listed  in  this  notice  has 
filed  an  application  under  §  225.23(a)(1) 
of  the  Board's  Regulation  Y  (12  CFR 
225.23(a)(1))  for  the  Board's  approval 
under  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanldng 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  imfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 


indicated  or  the  offices  of  the  Board  of 

Governors  not  later  than  June  29,  1994. 

A.  Federal  Reserve  Bank  of  Chicago 

(James  A.  Bluemle,  Vice  President)  230 
South  LaSalle  Street.  Chicago,  Illinois 
60690: 

1 .  ABN  AMRO  Holding  N.  V. , 
Amsterdam,  The  Netherlands;  Stichting 
Adminjstratiekantoor  ABN  AMRO 
Holding,  Amsterdam,  The  Netheriands; 
Stichting  Prioriteit  ABN  AMRO 
Holding,  Amsterdam,  The  Netheriands; 
ABN  A.MRO  Bank  N.V..  Amsterdam, 
The  Netherlands;  to  engage  de  novo 
through  Lease  Plan  (U.S.A.)  Inc.. 
Atlanta,  Georgia,  in  leasing  of  personal 
or  real  property  or  acting  as  agent, 
broker,  or  advisor  in  high  residual  value 
leasing  of  such  property  in  which  Lease 
Plan  relies  on  an  estimated  residual 
value  of  the  property  in  excess  of  25 
percent  pursuant  to  §  225.25(b)(5)  of  the 
Board's  Regulation  Y. 

Board  of  Governors  of  the  Federal  Reser\'e 
System,  June  3,  1994. 

Jennifer  J.  Johnsoa, 

Associate  Secretary  of  the  Board. 

IFR  Doc.  94-14100  Filed  6-9-94;  8:45  am) 
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Atlantic  B^corp,  Inc.,  et  al.; 
Formations  of;  Acquisitions  by;  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and  § 
225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act 
(12  U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  vmting  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  apphcation  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice 
in  lieu  of  a  hearing,  identifying 
specifically  any  questions  of  fact  that 
are  in  dispute  and  simmiarizing  the 
evidence  that  woLdd  be  presented  at  a 
hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  apphcations 
must  be  received  not  later  than  July  5, 
1994. 


A.  Federal  Reserve  Bank  of  Boston 

(Robert  M.  Brady.  Vice  President)  600 
Atlantic  Avenue.  Boston,  Massachusetts 
02106: 

1.  Atlantic  Bancorp,  Inc.,  Portland, 
Maine;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of 
the  voting  shares  of  Citibank  (Maine) 
N.A.,  South  Portland,  Maine. 

B.  Federal  Reserve  Bank  of  Atlanta 
(Zane  R.  Kelley,  Vice  President)  104 
Marietta  Street,  N.W.,  Atlanta,  Georgia 
30303: 

1.  First  Bankshares.  Inc..  East  Point, 
Georgia;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of 
the  voting  shares  of  First  Bank  of 
Creorgia,  East  Point.  Georgia. 

2.  Southwest  Banks,  Inc.,  Naples, 
Florida:  to  acquire  100  percent  of  the 
voting  shares  of  Cape  Coral  National 
Bank,  Cape  Coral,  Florida,  a  de  novo 
bank. 

C.  Federal  Reserve  Bank  of  St.  Louis 
(Randall  C.  Sumner.  Vice  President)  411 
Locust  Street.  St.  Louis,  Missouri  63166: 

1.  First  Banks,  Inc.,  Clayton,  Missouri, 
to  acquire  at  least  65.16  percent  of  the 
voting  shares  of  BancTEXAS  Group. 
Inc..  Dallas.  Texas,  and  thereby 
indirectly  acquire  BankTEXAS  N.A.. 
Houston.  Texas. 

2.  Midwest  Bancshares,  Inc.,  Poplar 
Bluff,  Missouri;  to  acquire  100  percent 
of  the  voting  shares  of  First  Southern 
Missouri  Bancshares.  Inc.,  Poplar  Bluff, 
Missouri,  and  thereby  indirectly  acquire 
Carter  County  State  Bank,  Van  Buren, 
Missouri. 

D.  Federal  Reserve  Bank  of  Dallas 
(Genie  D.  Short.  Vice  President)  2200 
North  Pearl  Street,  Dallas,  Texas  75201- 
2272: 

1.  South  Texas  Capital  Group.  Inc., 
San  Antonio,  Texas;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  Plaza 
International  Bank.  N.A..  San  Antonio, 
Texas. 

E.  Federal  Reserve  Bank  of  San 
Francisco  (Kenneth  R.  Binning, 
Director,  Bank  Holding  Company)  101 
Market  Street,  San  Francisco,  California 
94105: 

1 .  San  Mateo  County  Bancorp,  San 
Mateo,  California;  to  acquire  100 
percent  of  the  voting  shares  of  Mid- 
Peninsula  Bank,  Palo  Alto,  California. 

2.  Vancouver  Bancorp,  Vancouver, 
Washington;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of 
the  voting  shares  of  Bank  of  Vancouver, 
Vancouver,  Washington. 

Board  of  Governors  of  the  Federal  Reserve 
System,  June  6,  1994. 
Jennifer ).  Johason. 
Associate  Secretary  of  the  Board. 
[FR  Doc.  94-14157  Filed  6-9-94;  8:45  «mj 
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Ralph  C.  Carlson,  et  al.;  Change  in 
Bank  Control  Notices;  Aaquisitionsof 
Shares  of  Banks  or  Bank  Holding 
Companies 

The  notificants  listed  bt  low  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  181  7(j))  and  »? 
22.S.41  of  the  Board  s  Regi  lation  Y  (12 
CFR  225.41)  to  acquire  a  h  ink  or  bank 
holding  company.  The  fac  ors  that  are 
(on.sidered  in  acting  on  th  .■  notices  are 
set  forth  in  paragraph  7  ofjthe  Ad  (12 
II.S.C.  1817(j)(7)). 

The  notices  are  availabli  for 
immediate  inspection  at  tl  e  Federal 
Keser\e  Bank  indicated.  Oice  tht 
notices  have  been  acceptei    for 
{)ro<;essing.  they  will  also  le  available 

;  of  the  Board 
rsons  may 
ng  to  the 
that  notice 


tor  inspection  at  the  office 
of  Governors.  Interested  p« 
f  xpa*ss  their  views  in  writ 
Reserve  Bank  indicated  foi 
or  to  the  offices  of  the  Boai  d  of 


t  Ih!  received 


(lOvemors.  Comments  mu< 
not  later  than  June  29.  IM  k 

A.  Federal  Reserve  Bant 

(Randall  C.  Sumner.  Vice  f  resident)  411 
(.<M:ust  Street.  St.  Louis.  M  ssouri  63166: 

/  lialph  C.  Carlson.  Mar  on. 
.\rkansas;  to  acquire  an  adi 
percent  of  the  voting  share 
Bancshares.  Inc..  West  Mer  i 
Arkansas,  for  a  total  of  27.; 
<md  thereby  indirectly  acqi  i 
National  Bank  of  West  Mci 
Memphis.  Arkan.sas. 

B.  Federal  Reserve  Banklof 
.Minneapolis  (James  M.  Lye  n.  Vice 
President)  250  Marquette  A  venue. 
Minneapolis.  Minnesota  .5.';4HO 


/.  Duncan  Fomilv  Trust, 


Duncan  and  Juell  L  Dunca  i.  Trustees 
Neche.  North  Dakota;  to  ua 
pen:ent;  and  Douglas  M.  Ta  ylor. 
individually  and  as  person; 
representative  of  the  Leslie 


R.  Tavlor 


Lstate.  F'embina.  North  Dakota,  to 


.icquire  no.68  percent  of  th« 
shares  of  Pembina  County  I 
ltd..  Cavalier.  North  DakotJ 
thereby  indirectly  acquire  ( 
Bank  of  Pembina  County.  CJivalier. 
North  Dakota. 

C.  Federal  Reserve  Bank 
City  (.Stephen  E.  McBride,  / 
Vice  President)  925  Grand  Avenue. 
Kansas  City.  Mi.s.souri  6419i  I: 

;.  William  D.  6- Jcant-tli 
.Maryville.  Missouri;  to  acqi 
percent  of  the  voting  shares 


Northwe.st  Missouri  Bancsh  ires.  Inc. 


Craig.  Mis.souri.  and  therebj 
acquire  Bank  of  Craig.  Craig 


of  St.  Louis 


itional  7.1.1 
of  Carlson 
iphis. 

percent, 
ire  Fidelity 
•.phis.  West 


ames  H. 


uire  2.5.11 


voting 
ankshares. 
and 
itizens  State 


of  Kansas 

ssistanf 


Whitf^d. 
ire  69.0 
of 


indirectly 
Missouri. 


Board  of  Covrrnors  of  the  Fndoral  Kf'sir\c 
.System.  June  3.  1994. 

Jennifer  1.  loknson. 

AsscHialc  Secretary  of  the  Boiird 

|FR  Doc.  94-14101  Filed  6-9-94;  8:45  ani| 
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FDH  Bancshares,  Inc.,  et  al.; 
Acquisitions  of  Companies  Engaged  in 
Permissible  Nonbanking  Activities 

The  organizations  listed  in  this  notice 
have  applied  under  §  225.23(a)(2)  or  (f) 
of  the  Board's  Regulation  Y  (12  CFR 
225.23(a)(2)  or  (f))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  ^i  225.21(a)  of  Regulation 
Y  (12  CFR  225  21(a))  to  acquire  or 
control  voting  securities  or  a.s.sets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

Eacn  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
propo.sal  can  "reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience.  increa,sed 
competition,  or  gains  in  efficiency,  that 
outweigh  po.ssible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  for  the  application  or  the 
offices  of  the  Board  of  Governors  not 
later  than  June  23,  1994. 

A.  Federal  Reserve  Bank  of  St.  Louis 
(Randall  C.  Sumner,  Vice  President)  411 
Locust  Street,  St.  Louis,  Mi.ssouri  63166: 

1.  FDH  Bancshares.  Inc.,  Little  Rock, 
Arkansas;  to  acquire  Grant  Federal 
5>avings  Bank.  Sheridan.  Arkansas,  and 
then^by  engage  in  opemting  a  federaliv- 


charlered  savings  bank  pursuant  to  § 
225.25(b)(9)  of  the  Board's  Regulation  Y. 
These  activities  will  be  conducted  in 
Pulaski  County,  Grant  County,  and 
Saline  County,  Arkan.sas. 

B.  Federal  Reserve  Bank  of 
Minneapolis  (James  M.  Lyon.  Vice 
President)  250  Marquette  Avenue, 
Minneapolis.  Minnesota  55480: 

J.  Nonvest  Corporation,  Minneapolis. 
Minnesota;  to  acquire  the  mortgage 
originationa  and  servicing  business  of 
LaPorte  Bank  and  Trust  Company. 
LaPorte,  Indiana,  and  thereby  engage  in 
originating  and  servicing  mortgages 
pursuant  to  §  225.25(b)(1)  of  the  Board's 
Regulation  Y.  These  activities  will  be 
conducted  in  LaPorte  County,  Indiana. 
Comments  on  this  application  must  be 
received  by  July  1.  1994. 

Board  of  (Jovernors  of  the  IVdcr.il  KcsiTVf 
System.  lune  ;i.  1994. 

lennifer ).  |ohn.son. 

Associate  Secretary  ofthr  lUxird. 

ir-'K  Doc.  94-14102  Filed  (MM14;  H:A'>  .imj 
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First  Bankshares,  Inc.,  et  al.; 
Formations  of;  Acquisitions  by;  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and  § 
225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  arc 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  .^ct 
(12  U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Re.serve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Re.serve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice 
in  lieu  of  a  hearing,  identifying 
specifically  any  questions  of  fact  that 
are  in  dispute  and  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than  July  5. 
1994. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Zane  R.  Kelley.  Vice  President)  104 
Marietta  Street.  N.Vv..  Atlanta,  Georgia 
.30.303: 


1.  First  Banksharf^s,  Inc.,  East  Point, 
Georgia;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of 
the  voting  shares  of  First  Bank  of  East 
Point,  Ea:U  Point.  Georgia. 

B.  Federal  Reserve  Bank  of  Kansas 
City  (Stephen  E.  McBride,  Assistant 
Vice  President)  925  Grand  Avenue, 
Kansas  City,  Missouri  64198: 

1.  Dt^nver  Bankshares,  Inc  ,  Dtmver. 
Colorado;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of 
t?ie  voting  .shares  of  Bank  of  Denver. 
Denver,  Colorado 

C.  Federal  Reserve  Bank  of  Dallas 
(Gunie  D.  Short,  Vice  Preside:it)  2200 
North  Pearl  Street.  Dallas,  Texas  75201- 
2272: 

1.  Nortlu  nst  Bonrsharv.s.  Inc.. 
Mesquite.  Texas;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  Northeast 
HancslMres-Delaware.  Inc..  Wilmington. 
Delaware,  and  thereby  indirectly 
acciuire  Northeast  National  Bank. 
Ciarland.  Texas.  In  connection  wilii  tliis 
■ippiication,  Northeast  Bancsliare.s- 
Delaware,  Inc..  Wilmington,  Delaware, 
has  applied  to  become  a  bank  holding 
company  by  acquiring  100  percent  of 
llie  voting  shares  of  Northeast  National 
Pank,  Garland,  Texas. 

BoHrd  (if  Covornors  of  th(!  Ifdcnil  Kist^nn 
.SystiMl!.  Jmii'!  .1.  1994. 
Jennifer  |.  Johnson, 
A.<so(  idle  .Sf( Tflory  of  the  linarrl 
UK  Do(..  94-1410.3  Filed  b-9-94:  H  4.5  amj 
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Jay  Gober,  et  at.;  Change  in  Bank 
Control  Notices;  Acquisitions  of 
Shares  of  Banks  or  Bank  Holding 
Companies 

The  notificants  listed  below  have 
ii!)plied  under  the  Change  in  Bank 
Control  A(,t  (12  U.S.C.  1817(j))  and  § 
225.41  of  the  Board's  Regulation  Y  (12 
C  PR  225.41)  to  acquire  a  bank  or  bank 
l.olding  f  ompany.  The  factors  that  are 
(onsidered  in  acting  on  the  notices  are 
St  forth  in  paragraph  7  of  the  Af;t  (12 
U.S.C.  lH17(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Feciural 
Koserve  Bank  indicated.  Once  the 
r.otices  have  been  accepted  for 
processing,  they  will  also  be  available 
for  inspection  at  the  offices  of  the  Board 
cl  Governors.  lntere.sted  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that  notice 
or  to  the  offices  of  the  Board  of 
Governors.  Comments  must  be  received 
not  later  than  June  30,  1994. 

A.  Federal  Reserve  Bank  of  Dallas 
(Genie  D.  Slio.-t,  Vice  President)  2200 


North  Pearl  Street.  Dallas,  Texas  75201- 
2272: 

J.  lay  Gober,  Graham,  Texas,  to 
acquire  an  additional  1.96  percent  for  a 
total  of  1 1.15  percent;  Charles  Gober, 
rhrockmorton,  Texas,  to  acquire  an 
additional  1.96  percent,  for  a  total  of 
10.13  percent;  and  Gober  Oil  & 
Investments,  Inc.,  Graha.m,  Texas,  to 
acquire  an  additional  3.21  percent  for  a 
total  of  5  0  percent  of  the  voting  shares 
of  Woodson  Banc;sharos,  Inc.,  Graham, 
Texas,  and  thereby  indirectly  acquire 
First  State  Bank,  Graham,  Te.xas. 

Board  of  Covernors  of  ttu>  Fedentl  Kc-mtvi" 
.System.  Itine  fi.  1994. 

Jennifer  J.  Johnson, 

A-:-.oi  ialf  Secretary  of  the  Hntirri. 

IFR  Doc.  94-141.58  Filed  6-9-94;  «  4.-.  ami 
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Golden  Triangle  Bancshares,  Inc.; 
Notice  of  Application  to  Engage  de 
novo  in  Permissible  Nonbanking 
Activities 

rhe  company  li.sted  in  this  notice  has 
filed  on  application  under  §  225  23(a)(1) 
of  the  Board's  Regulation  Y  (12  CFR 
225.23(a)(1))  for  the  Board's  approval 
under  .section  4(c)(8)  of  the  Bank 
Holding  Colnpanv  Act  (12  U.S.C. 
1843(c)(8))  and  §"225.21(3)  of  Regulation 
Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
ai  ti\  ity  that  is  listed  in  t?  225.25  of 
Regulation  Y  as  closely  related  to 
b.ioki.ig  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  sufh  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
innnediate  inspection  at  the  Federal 
Ki'serve  Bank  indicated.  Once  the 
aiiplication  has  been  accepted  for 
processii.g.  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
expi-ess  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expe<;ted  to 
produce  beriefils  to  the  public,  such  as 
g-'^iater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
b.inking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
ar  companied  by  a  statement  of  the 
rea.sonsa  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 


c;ommcnting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  appli«;ation 
r.nist  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  ol 
Governors  not  later  than  June  30,  1994 

A.  Federal  Reserve  Bank  of  St.  Louis 
(Randall  C.  Sumner,  Vice  President)  411 
Locust  Stre<!t.  St.  Louis.  Missouri  63166: 

1.  Golden  Triangle  Bancshares,  Inr  . 
Campbellsburg,  Kentucky;  to  engage  de 
n;iio  through  its  subsidiary.  Citizens 
P. ink.  New  Liberty,  Kentucky,  in  the 
sale  of  credit  insu.'^ance  pursuant  to  *> 
225.25{b)(8)(i)  of  the  Board's  Regulation 
Y.  Th(!se  activities  will  be  (.ondu(  ted  in 
the  State  of  Kentucky. 

Boiird  of  (Jovernors  of  the  Federal  Kev.  r\i- 
S'.stem,  June  6.  1994 
Jennifer  J.  Johnson. 
Assoi  iiite  .Se(ri'taiy  oftljf  Huani. 
UK  Dof .  94-141.S9  Filed  (,-9-94:  8:4.5  .imj 
BILLING  CODE  621(«1-F 

Norwest  Corporation;  Acquisition  of 
Company  Engaged  in  Permissible 
Nonbanking  Activities;  Correction 

This  notice  cornjct.-,  a  notice  (FR  Do( 
94-13153)  published  on  p.ige  28105  of 
the  i.ssue  for  Tuesday,  May  31,  1994. 

Under  the  Federal' Reserve  Bank  of 
Minneapolis  heading,  the  entry  for 
Norwest  Corporation  is  corrected  In  read 
as  follows; 

Norwest  (Corporation,  M•n^eapoll^. 
Minnesota;  to  acquire  through  Norwest 
Mortgage,  Inc.,  .Minneapolis,  Minnesota, 
th.e  mortgage  business  of  American 
National  Bank  of  Silver  City,  Silver  Cilv. 
New  Mexico,  and  thereby  engage  in 
originating  and  servicing  mortgages 
pursuant  to  §  225.25(b)(1)  of  the  Board  s 
Regulation  Y.  These  activities  will  be 
conducted  in  Silver  Citv,  New  Mexico. 

Comments  on  this  applic;ation  must 
be  received  by  June  24,  ir!n4. 

Board  of(;overnors  of  the  F.-deral  Kevir\<' 
Svsteni.  )uil(!6.  1994. 
Jennifer  J.  Johnson. 
Assn<  itite  Si'rretary  of  the  Hoord. 
\\R  Doc.  94-141bn  Filcfd  6-9-94.  H.4.5  ami 
BILLING  CODE  621tW)1-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  on  Aging:  Statement  of 
Organization,  Functions,  and 
Delegations  of  Authority 

This  notic;e  amends  Part  B  of  the 
Statement  of  Organization.  Functions, 
and  Delcjgations  of  Authority  of  the 
Department  of  Health  and  Human 
S('rvic:es  ("HHS").  Administration  on 
Aging  ("AoA"),  as  tollows:  Continues 
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the  Office  of  the  Assistant 
Aging;  establishes  two  new 
Office  of  the  Deputy  Assis 
for  Program  Operations  and 
Intergovernmental  Affairs 
Office  of  the  Deputy  Assistar  t 
for  Program  Development  an 
Rights  Programs:  places  all 
AoA,  except  the  Office  of  Fi 
Operations,  the  Regional 
Office  of  Administration  and 
Management,  under  the  two 
Offices:  establishes  a  new  Of 
Eldbr  Rights  Protection;  retit 
Division  of  Research.  Demon 
and  Training  and  the  Divi< 
Dissemination  and  Utilizat 
Office  of  Research,  Demonst 
Training  and  the  Office  of 
Di.ssemination  and  Utilizatio 
respectively;  retitles  the  Divi 
Eidercare  Ser\ice  Implement 
Division  of  Community-Base( 
establishes  a  new  Division  of 
Information  Resources  Manaj  e 
within  the  Office  of  Adminis 
Management;  and  abolishes  t 
External  Affairs.  The  languj 
implement  these  changes  is 

Part  B.  Chapter  B.  "The 
Administration  on  Aging,"  as 
in  the  Federal  Register  on 
13,  1991  (56  FR  46620); 
December  24,  1992  (57  FR  61 
further  amended  on  March  2. 
FR  12040)  is  amended  as  folic 
Delete  B.OO  and  replace  wi 
following: 

BOO  Mission.  The  Admini 
Aging,  an  Operating  Division 
Department  of  Health  and  Hu 
Services,  is  the  principal  age 
designated  to  carry  out  the  , 
the  Older  Americans  Act  ("b; 
"The  Act")  of  1965.  as  amen 
U.S.C.  3001  et  seq.  Serves  as  t 
effective  and  visible  advocate 
persons  within  the  Departmer  I 
+Iealth  and  Human  Services  a 
other  Federal  departments  an( 
Directly  assists  the  Secretary  i 
matters  pertaining  to  problem 
aging.  Advocates  for  the  need 
persons  in  progr^im  planning 
development  within  the  Depa 
and  in  other  Federal  agenci 
priority  to  older  persons  in 
economic  or  social  need.  Deve 
standards  and  issues  best  prac 
guidelines;  disseminates  infor 
provides  technical  assistance; 
initiates  policy  related  to  ser\'i 
funded  by  the  Department  and 
to  older  persons.  Advises  the 
Department  components  and  . 
Federal  departments  and  agenc 
the  characteristics,  circumstan 
needs  of  older  people  and  dev« ! 
policies,  plans  and  programs 
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to  promote  their  welfare;  under  Title  III 
of  the  Act  (45  CFR  part  1321) 
administers  a  program  of  formula  grants 
to  States  to  establish  State  and 
community  programs  for  older  persons; 
administers  a  program  of  grants  to 
Amerif  an  Indians.  Alaskan  Natives  and 
Native  Hawaiians  to  establish  programs 
for  older  Native  Americans  under  Title 
VI  of  the  Act  (45  CFR  parts  1326  and 
1.128).  Provides  policy  and  procedural 
direction,  advice  and  assistance  to 
States  and  Native  American  grantees  to 
promote  the  development  of  State  and 
Native  American  administered, 
community-ba.sed  systems  of 
comprehensive  social  servic:es  for  older 
persons.  Administers  long  term  care 
ombudsman  and  protective  services 
programs,  legal  services  development 
programs,  and  outreach,  counseling  and 
assistance  programs  for  older  people 
under  Title  '»1I  of  the  Act.  Approves  or 
disapproves  State  plans  and  Native 
American  funding  applications. 
Administers  programs  of  training, 
research  and  demonstration  under  Title 
IV  of  the  Act.  Administers  national 
centers  for  service  development  and 
assistance,  and  information 
dissemination  benefitting  older  persons. 
Promotes  through  the  State  and  Area 
Agencies  on  Aging  and  Indian  Tribal 
Organizations  a  national  community- 
based  long  term  care  program  for  older 
persons.  Develops  and  issues  program 
designs,  guidelines,  standards  and 
assistance  to  State  and  Area  Agencies. 
Indian  Tribal  Organizations  and 
nutrition  providers  to  support  Titles  III 
and  VI  nutrition  services  and 
dis.seminate  nutrition  education  ^ 
material. 

Delete  B.IO  and  replace  with  the 
following; 

B.IO  Organization.  The 
Administration  on  Aging  is  headed  bv 
the  .Assistant  Secretary  for  Aging  and 
consists  of: 

Office  of  the  Assistant  Secretary 
Office  of  Field  Operations 
Regional  Offices 
Office  of  Administration  and 
Management 
Division  of  Budget  and  Finance 
Division  of  Management  Systems 
Division  of  Grants  Management 
Division  of  Information  Resources 
Management 
Office  of  the  Deputy  Assistant  Secretar>- 
for  Program  Operations  and 
Intergovernmental  Affairs 
Executive  Secretariat 
Office  of  State  and  Community 

Programs 
Division  of  Program  Management  and 

Analysis 
Division  of  Community-Based 


Ser\'ices 
Office  for  American  Indian.  Alaskan 
Native  and  Native  Hawaiian 
Programs 
Office  of  Policy  Coordination  and 
Analvsis 
Office  of  the  Deputy  Assistant  Secretary 
for  Program  Development  and  Elder 
Rights  Programs 
Office  of  Research.  Demonstration  and 

Training 
Office  of  Dissemination  and 

Utilization 
Office  of  Elder  Rights  Protection 
Delete  B.20.  A-I.  and  replace  with  the 
following: 

B.20.  Functions.  A.  Office  of  the 
Assistant  Secretary-  (BA)  The  Office  of 
the  Assistant  Secretary  serves  as  the 
focal  point  forOAA  programs  tlirough 
the  development,  coordination  and 
administration  of  those  programs 
nationwide.  Serves  as  the  effertiv  e  and 
visible  advocate  within  the  Federal 
government  to  ensure  the  rights  and 
entitlements  of  the  elderly.  Conducts 
active  public  education  of  officials, 
citizens,  and  the  aged  to  ensure  broad 
understanding  of  the  needs  and 
capabilities  of  the  aged. 

Sets  national  policies,  establishes 
notional  priorities,  en.su res  policy 
consistency,  and  directs  plans  and 
programs  conducted  by  AoA.  Advises 
the  Se(  retary.  HHS  agencies,  and  other 
Federal  departments  and  agencies  on 
the  characteristics,  circumstances,  and 
needs  of  older  people  and  on  policies, 
plans  and  programs  designed  to 
promote  their  welfare.  The  Principal 
Deputy  Assistant  Secretary  is  the 
A.ssistant  Secretary's  primary  as.sociate 
in  carrying  out  the  mi.ssion  of  tlie 
agency,  particularly  in  the  advo<:a(:v  and 
policy  negotiation  role  within  the 
Federal  government. 

Serves  as  an  advocate  for  older  people 
with  voluntary  and  private 
organizations.  Collaborates  with  other 
Federal  agencies  to  assist  older  persons 
by  the  development  and 
implementation  of  interagency 
agreements.  Coordinates  joint  intertrsts 
and  initiation  of  projects  with  other 
Federal  agencies  and  State  and  local 
government  entities.  Provides  liaison 
with  the  Federal  Council  on  the  Aging 
and  other  Federal  advisory  committees 
focused  on  the  aging.  Works  with 
national  aging  organizations, 
professional  societies,  and  academic 
organizations  to  identify  mutual 
intere.sts  and  plan  voluntary  and  funded 
approaches  to  meet  the  needs  of  older 
persons.  Ensures  affirmative  action 
throughout  the  Aging  Network  in 
employment  and  services  delivery. 

Oversees  the  international  liaison  and 
coordination  functions  of  AoA. 
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Stimulates  and  coordinates  AoA 
international  activities  and  coordinates 
AoA  international  activities  with 
Departmental  and  other  Federal 
agencies  concerned  with  international 
affairs. 

Coordinates  all  liaison  activities  with 
Congress  and  with  the  print  and 
electronic  media.  Manages  AoA's  media 
relations  and  legislative  development 
activities. 

Develops  legislative  proposal.s, 
testimony,  background  .statements,  and 
other  policy  documents  for  use  by  the 
Assi.stant  Secretary  in  activities  related 
to  legislation.  In  coordination  with  the 
Office  cf  ihe  Assistant  Secretary  for 
Legislation,  analyzes  proposed  and 
tMiacled  legislation  related  directly  or 
indirectly  to  older  people,  including 
legislation  directly  affecting  OAA 
programs.  Through  an  automated 
legislative  information  system  tracks 
bills  related  to  the  aging.  Develops  and 
issues  status  reports  regarding  key 
legislative  developments  to 
fleadquaners  and  Regional  Office  staff. 
Ihe  network  of  State  and  .Area  Agencies 
on  Aging,  and  Indian  Tribal 
Organization.s. 

Coordinates  with  the  Office  of  the 
Assistant  Secretary  for  Public  Affairs, 
including  planning  and  implementing 
strategy  for  relations  with  the  news  and 
other  information  media;  initiates  media 
oiitrea(;h  activities  and  responds  to  all 
media  inquiries  concerning  AoA 
programs  and  related  issues. 

B.  Office  nfFinld  Opt^rations  (B.Al) 
Headed  by  the  Director,  Office  of  Field 
Operations,  who  reports  to  the  Principal 
Deputy  Assistant  Secretary  for  Aging. 
Provides  leadership  and  technical 
guidance  to  the  Regional  Ol'fices  as  thev 
implement  the  national  programs  of  the 
OAA.  Keeps  the  .Assistant  Set  reiary 
apprised  of  Regional  Offices'  progress  in 
carrying  out  their  responsibilities. 
Represents  Regional  Office  concerns  to 
Central  Office  program  units,  as  well  as 
the  concerns  of  Central  Office  program 
units  relative  to  the  operations  of  field 
programs.  Serves  as  the  focal  point  for 
all  communications  flowing  to  Regional 
Offices  from  Central  Office  and  from 
Regional  Offices  to  Central  Office. 
Ensures  that  clear  and  consistent 
guidance  is  given  to  all  Regional  Offices 
on  program  and  policy  directives. 
Serves  as  a  clearinghouse  for  the 
exchange  of  innovative  program  models 
and  ideas  among  the  Regional  Oftu:es. 

Issues  substantive  operating 
procedures  to  guide  Regional  staff  of 
AoA  in  the  conduct  of  their 
responsibilities;  establishes  .standards 
for  performance  plans  in  Ihe  Regional 
Offices;  regularly  asse.sses  the 
performance  of  AoA  Regional  Office- 


staff  against  the  established  standards. 
In  consultation  with  the  AoA  Office  of 
Administration  and  Management 
COAM")  and  the  HHS  Office  for  Civil 
Rights,  provides  guidance  to  AoA 
Regional  staff  on  a  variety  of  civil  rights 
issues,  including  such  areas  as 
contracting  with  minority  organizations, 
age  discrimination  in  employment  and 
.services  provision  and  discrimination 
again.st  persons  with  disabilities. 
Maintains  information  on  the 
professional  development  and  technical 
capacity  of  Regional  staff,  and  identifies 
training  needs  and  recommends  training 
(  ourses  to  ensure  an  AoA  Regional  staff 
capacity  for  responding  to  enierging  ■ 
program  and  management  demands. 

Provides  day-to-day  guidance  on  all 
program  and  administrative 
management  activities  for  which  the 
AoA  Regional  Offices  are  responsible. 
Determines  support  and  resource  levels 
of  Regional  AoA  staff. 

C.  Rt^gional  Offices  on  Aging  (BD-1  to 
Bl)-X}    Regional  Offices  on  Aging  are 
headed  by  a  Regional  Administrator 
C'RA")  who  is  responsible  to  the 
Assistant  Secretary  for  Agiiig  through 
the  Director.  Office  of  Field  Operations, 
who  gives  day-to-day  guidance  and 
coordination. 

Serve  as  the  focal  point  for  the 
development,  coordination  and 
administration  of  OAA  programs  within 
the  designated  HHS  region.  Represent 
the  Assistant  Secretary  for  Aging  within 
the  region,  and  provide  information  for. 
and  contribute  to  the  development  of, 
national  policy  dealing  with  the  elderly. 
Based  on  national  policy  and  prioritie.s. 
establish  regional  program  goals  and 
objectives. 

Serve  as  the  effective  and  visible 
advocates  for  the  elderly  to  Federal 
agencies  in  their  geographic  jurisdiction 
to  ensure  the  rights  and  entitlements  of 
the  elderly;  advise,  consult  and 
cooperate  with  each  Federal  agency 
proposing  or  administering  programs  or 
.services  related  to  the  aging:  coordinate 
and  assist  in  the  planning  and 
development  by  public  (including 
Federal,  State.  Tribal  and  local  agen<:ies) 
and  private  organizations  of 
comprehensive  and  coordinated 
services  and  opportunities  for  older 
individuals  in  each  communitv  of  the 
nation;  conduct  active  public  education 
of  officials  and  citizens  and  the  aged  to 
ensure  broad  understanding  of  the 
needs  and  capabilities  of  the  aged. 

Monitor,  a.ssi.st  and  evaluate  State 
Agencies  on  Aging  administering 
programs  supported  under  Titles  H,  III 
and  VII  of  the  OAA,  and  Indian  Tribal 
Organizations  administering  projects 
under  Title  VI.  Review  OAA  State  Plans 
on  Aging  and  approve  acceptable  plans 


or  re<:ommend  disapproval  to  the 
Assistant  Secretary  for  Aging,  as 
appropriate.  Recommend  approval  or 
disapproval  of  Title  IV  applications  to 
the  Assistant  Sei:retary.  Review 
applications  and  recommend  approval 
or  disapproval  of  Title  VI  applications 
to  the  Assi.stant  Secretary. 

Advise  the  Assistant  Secretary  of 
problems  and  progress  of  programs 
through  the  Director.  Office  of  Field 
Operations;  recommend  to  the  Assistant 
Secretary  changes  that  would  impro\  e 
OAA  operations;  evaluate  the 
effectiveness  of  OAA  and  related 
programs  in  the  Region  and  recommend 
to  the  Assistant  Secretary  or  take 
positive  action  to  gain  improvement; 
and  guide  agencies  and  grantees  in 
applications  of  policy  to  specific 
operational  issues  requiring  resolution. 
Facilitate  interagency  cooperation  at  the 
Federal,  Regional,  State  and  Tribal 
levels  to  enhan(;e  resources  and 
assistance  available  to  the  elderiv. 
Coordinate  with  the  HHS  Regional 
Director  as  needed  on  matters  of  an 
administrative  or  cro-sscutting  nature. 
Disseminate  and  provide  technical 
assistance  regarding  nutrition  guidelines 
and  developments  to  State  and  Area 
Agencies.  Indian  Tribal  Organizations 
and  nutrition  .service  providers. 

Monitor  and  assist  State  and  Area 
Agencies  and  Indian  Tribal 
Organizations  in  the  implementation 
and  e.xwaition  of  the  long-term  care 
ombudsman,  elder  abuse  prevention, 
elder  rights  and  legal  assistance 
development,  and  outreach,  counseling 
and  assistance  programs,  and  the 
implementation  of  elder  rights  under 
Title  VII  of  the  OAA. 

D.  Office  of  Administration  and 
Management  (BE)  reports  to  the 
Principal  Deputy  Assistant  Secretary  lor 
Agir.g.  Advises  the  Assistant  Sei:retar\ 
in  the  areas  of  internal  administration 
and  management  of  AoA.  In  response  to 
Federal  statutes,  regulations  and 
Departmental  policies  and  instructions, 
provides  leadership,  policies  and 
procedures  for  effective  and  efficient 
management  throughout  AoA.  including 
.such  areas  as  budget,  finance,  grants 
administration,  personnel 
management, procurement,  materiel  and 
facilities  management,  management 
systems,  information  resources 
management,  tele<:ommunications  and 
similar  administrative  management 
facilitation  services.  Responsible  for  all 
management  and  administrative 
reviews,  analy.ses  and  controls  within 
.Ao.A  required  by  statutes  or  regulation, 
such  as  the  Federal  Managers  Financial 
Integrity  Act.  The  Director,  0AM,  serves 
as  the  AoA  Chief  Financial  Officer 
(  CFO")  and,  on  behalf  of  the  Assistant 
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Secretary  for  Aging,  perform ; 
assigned  to  AoA  under  the 
Financial  Officers  Act  of  1 
including  the  development 
5-year  plan  and  status  report, 
carries  out  the  respcnsibiliti 
by  the  Government 
Results  Act  of  1993.  Cond 
management  analysis  and  a 
systems  development  activit 
and  sen-es  as  the  principal 
examining  the  Ao.\  orgqniza 
Provides  technical  assistance 
guidance  to  Headquarters 
Office  units  in  the  developm 
implementation  and  main 
administrative  and  grants  m 
systems  and  audit  resolution 

Division  of  Budget  and 
provides  and  coordinates 
support  services  involving 
formulation  and  execution, 
financial  management.  In 
with  AoA  program  officas 
and  presents  budget  estimate;: 
apportionment  documents;  p 
directs,  and  coordinates  fma 
budgetar>'  programs  of  AoA. 
guidance  to  AoA  program 
preparing  budgets,  justifi 
other  budgetary  materials, 
budget  documents  on  behalf 
Assistant  Secretary  for 
Departmental  management,  t 
Management  and  Budget 
Congress.  Assists  in  planning 
presenting  the  budget  before 
the  Congress.  Solicits,  obtain 
consolidates  information  and 
other  AoA  offices  for  testimo 
hearings  before  the.se  bodies 
coordination  with  the  Immed 
of  the  Assistant  Secretary.  A 
budget  as  approved  by  the 
apportioned  by  OMB,  obtains 
from  program  offices  and  re( 
for  the  Assistant  Secretary's 
financial  plan  for  its  execufio  i 
allowances  to  AoA  offices  wi 
guidelines  of  the  approved  fi 
plan.  Develops  and  maintains 
system  of  budgetary  controls 
observance  of  established  ceil 
both  program — including  all  I 
and  discretionary  grants  acco 
S&E  funds:  maintains  admini< 
control  of  funds  against  allot 
allowances,  and  certifies  fun 
avaiidbiiity  for  all  AoA  accou 
Prepares  requests  for  apport 
appropriated  funds.  Maintain 
of  allotted  funds  against 
obligations,  and  maintains « 
financial  operating  plans  for 
Regional  offices.  Prepares  spe 
plans  and  status-of-funds 
Assistant  Secretary 
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organizational  units  on  policy  and 
regulatory  issues  involving  travel 
management,  develops  and  interprets 
.AoA  policies  on  travel,  and  provides 
support  services  to  AoA  components  for 
travel  management. 

Provides  analysis  and  coordinates 
accounting  reports  for  AoA.  Manages 
funds  for  salary  and  expense  accounts 
Tracks  financial  status  of  all  AoA 
program  and  salary  and  expense  fimds. 

In  meeting  the  Assistant  Secretary-'s 
priorities  and  instructions,  with 
appropriate  input  from  AoA 
organizational  units,  develops  financial 
operating  procedures  and  manuals, 
including  directing  the  implementation 
within  AoA  (headquarters  and  regions) 
of  Departmental  and  other  Federal  fiscal 
policies  and  procedures.  Participates  in 
program  development  and 
implementation  plans  where  there  are 
budgetary  implications;  ser\es  as  the 
AoA  liaison  with  the  Office  of  the 
Secretary  and  OMB  on  all  budgetary 
matters. 

Division  of  Management  Systems 
(BE2)  initiates  and  develops  AoA 
administrative  and  human  resources 
management  policies,  procedures  and 
in.structions.  Plans,  organizes  and 
(:onducts  management  studies  of  the 
AoA  program,  .staff  and  organization 
Plans,  organizes  and  conducts  in- 
depth  studies  of  organization  structures, 
functional  statements,  jobstaicture. 
staffing  patterns,  management  and 
administrative  information  systems, 
relevant  legislative  and  regulator)- 
authorities  and/or  workloads  to  analyze 
staff,  equipment,  and  syi>tems  resources 
and  needs  and/or  to  determine  and 
measure  work  elements.  Recommends 
to  the  Assistant  Secretary  organization 
changes:  alternate  staffing  patterns:  job 
structure  and/or  functional  statement 
modifications:  and  staff,  workload  and 
equipment  distribution. 

Manages  the  AoA  management 
improvement  program.  Assesses  AoA  s 
management  methods  and  recommends 
improvements  to  the  A.ssistant 
Secretary.  Monitors  Ao.A's  progress 
toward  approved  goals. 

Consistent  with  relevant  OMB 
Circulars,  develops,  defines  and 
implements  management  analysis  and 
reporting  .systems  to  provide  for  better 
informed  management  decisions  and 
more  equitable  distribution  of  resources, 
and  through  the  Division  of  Information 
Resources  Management  implements 
these  within  the  AoA  automated 
information  system;  manages  official 
AoA  administrative  oversight  systems, 
such  as  the  personnel  data  base  and  the 
admini.strative  i.ssuance  process. 
Performs  assessments  of  paperwork 


processing,  reporting,  and  other  systems 
needs  in  AoA. 

Plans,  organizes  and  conducts 
management  reviews  under  the  Federal 
Manager's  Financial  Integrity  Act 
C'FMFIA').  OMB  Circular  A-123 
(Internal  Control  Reviews  ("ICR")). 
Develops  protocols  for  each  ICR 
segment;  develops  and  evaluates  ICR 
self-assessment  models;  and 
recommends  corrective  actions. 
Monitors  AoA's  compliance  with 
FMFI.A  instructions  and  findings.  Acts 
as  the  AoA  liaison  with  ASMB  on 
FMFIA  matters.  Prepares  the  AoA 
annual  FMFIA  report  to  the  .Secretary. 
Develops,  implements  and  as  -tsses 
strategies  on  use  of  human  re.scuri:es 
and  the  assignment  of  FFE  ceilings. 
Develops  and  administers  the  AoA 
Position  Management  Plan  and 
fimctional  .statements.  Acts  as  liai.son 
with  ASMB  and  ASPER  in  coordinating 
preparation  of  organizational  proposals 
requiring  approval  by  the  Secretary. 
Maintains  official  organizational, 
functional  statement  and  delegation 
files  for  AoA.  Develops  formal  program, 
administrative  and  personnel 
delegations  of  authority  for  AoA  Iwsed 
on  continuing  management  assessment 
and  on  review  and  analysis  of 
legislation  and  regulations. 

Provides  technical  assistance  and 
guidanc:e  to  AoA  managers  and  staff 
regarding  personnel  management 
matters.  Reviews  proposed  requests  for 
personnel  action  and  recommends 
approval/disapproval  of  such  requests. 

Developes  and  monitors  the  annual 
.-\oA  employee  training  strategy  and 
budget,  assuring  that  the  common 
training  needs  of  AoA  employees  are 
identified  and  implemented. 
Coordinates  Presidential  Management 
Intern,  Federal  Women's  and  other 
developmental  programs  with  high 
.'\oA/HHS  priorities.  Oversees  AuA 
training  contracts. 

Develops,  manages,  and  assesses  the 
elTertiveness  of  AoA  employee 
performance  management,  inc  (;ntive 
and  award  systems.  Provides  training 
and  technical  assistance  on  current  and 
demonstration  systems. 

Serves  as  the  AoA  records  manager, 
providing  guidance  and  assistant.e  to 
both  Headquarters  and  Regional  staff 
regarding  filing  practices,  retention  and 
disposition  of  records. 

Acts  as  AoA's  focal  point  with  the 
Office  of  the  Secretary,  other  Federal 
agencies,  and  Ao.A  organizational  units 
on  policy  and  regulatory  issues 
involving  real  and  personal  property, 
space  management,  occupational  safety 
and  health,  materiel  management, 
telecommunications,  postal 


management,  and  forms  and  records 
management. 

Provides  oversight  and  direction  to 
meet  the  administrative  needs  of  AoA 
components.  Ser\'es  as  liaison  with  the 
Office  of  the  Secretary,  the  General 
Ser\'ices  Administration  ("GSA")  and 
outside  vendors  to  provide  facilities 
services  including  acquisition  of 
facilities  and  equipment,  personal 
property  management,  inventory 
control,  and  labor  services.  Administers 
AoAs  personal  and  capitalized  property 
management  program,  including  the 
establishment  and  maintenance  of 
property  accountability  systems,  the 
storing  and  di.stribution  of  supplies,  and 
Ihe  movement  of  furniture  and 
equipment  associated  with  the 
relo<:ation  of  offices.  Develops  and 
implements  AoA's  plans,  guidelines  and 
activities  for  space  and  facilities 
rnanageinent,  including  identification  of 
Ihe  negotiations  for  space,  and  planning 
and  design  of  office  layouts. 
Responsible  for  the  acquisition, 
disposition,  allocation,  and  budgeting  of 
space  for  AoA. 

Provides  telet.ommunicalions 
planning,  budgeting  and  management 
tor  .^oA  Headquarters"  facilities, 
including  pro<:urement.  installation, 
alterations,  and  niaiTilenance.  Provides 
liaison  with  HHS  and  GSA  on 
telecommunications  matters,  and 
[)rovidesa.ssistance  to  An,^  components 
to  identify  teleconnnunicatioiis  needs 
and  to  use  comnuinications  equipment 
and  systems. 

Division  of  Grants  Management  (BF3) 
serves  as  AoA's  focal  point  for 
management,  leadersb.ip  and 
administration  of  dist.retionary  and 
formula  grants,  and  cooperative 
agreements.  Provides  national  policy 
oversight  and  development  for  grant 
man:;v 
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Hi  anu  administration 
matters.  Ensures  that  all  grant  awards 
conform  with  applicable  statutes, 
regulations,  and  policies.  Maintains 
liaison  and  coordination  with 
appropriate  AoA  and  f  IHS  organizations 
to  ensure  con.sistency  between  AoA 
discretionary  and  formula  grant  award 
activities,  and  the  Department's  various 
|)ayment  systems  for  grants. 

For  discretionary  grants,  ensures  that 
the  administrative  and  financial 
management  aspects  of  grants 
administration  are  carried  out  and 
monitors  grantee  performance  in  these 
areas.  Provides  support  for  and 
processes  all  discretionary  grant  award 
documents  and  negotiates  grant  budgets, 
and  makes  ail  awards  for  AoA 
Headquarters  and  Regional  Offices. 
Reviews  discretionary  grants  after  input 
lor  AoA  program  offices,  and 
coordinates  AoA  grantet;  finani.ial 


management  matters  as  necessary  with 
appropriate  HHS  and  AoA  units. 

Issues  and  maintains  control  over 
formula  grant  awards  under  the  OAA. 
and  makes  adjustments  to  previously 
issued  formula  grant  awards. 

In  coordination  with  all  AoA 
Headquarters  and  Regional  Offices 
having  grant  administrative 
responsibilities:  reviews  and  assesses 
AoA  formula  grant  award  procedures; 
directs  and/or  coordinates  management 
initiatives  to  improve  formula  grant 
programs  in  financial  areas;  develops 
proposals  for  improving  the  efficiency 
in  awarding  grants  and  coordinating 
financial  operations  among  AoA 
programs;  e.Niablishes  priorities  and 
develops  procedures  for  grantee 
financial  monitoring;  and,  reviews 
activities  at  the  regional  level  for  all 
AoA  discretionary  and  formula  grant 
programs. 

Following  consultation  with  all 
Headquarters  and  Regional  Offices 
having  grant  administrative 
responsibilities,  and  with  the  approval 
of  the  Assistant  Secretary,  develop  AoA 
instructions  and  procedures  for  the 
administration  of  all  discretionary  and 
formula  grants,  including  those 
approved  in  AoA  Regional  Offices 
Provides  training  and  technical 
assistance  to  Ao.^  staff  regarding  grants 
and  provides  overall  guidance, 
monitoring,  and  assistance  to  Regional 
Offices  in  ail  areas  of  administrative  and 
fina.'icial  management  of  grants. 
Mas  primary  responsibility  for 
developing  policy  issuances  for  grants 
management  in  AoA,  and  reviews  all 
proposed  AoA  instructions  and  policy 
issuances  pertaining  to  grant  matters 
vvhiih  are  derived  from  Departmental. 
.  OMB  or  other  government-wide 
issuances  to  ensure  consistent  policy 
and  interpretation  with  AoA  concerning 
grants  management. 

Functions  as  AoA  liaison  with  the 
General  Accounting  Office  ("GAO").  the 
HHS  Office  of  the  Inspector  General  and 
the  Department's  Office  of  Grants  and 
Acquisition  Management  on  grant 
matters.  Assists  at  discretionary  and 
formuj.i  grant  hearings  before  the 
Departmental  Appeals  Board  in 
response  to  disallowances  and  other 
financial  claims  by  AoA  or  State 
Agencies  on  Agin.g  and  other  grantees. 

For  formula  grant  activities,  develops 
financial  management  standards  for 
State  and  Area  Agencies  and  provides 
guidance  on  and  interpretation  of  45 
CFR  parts  74  and  92  to  AoA  staff.  Based 
on  formula  grants  management  policies 
and  prfK:edures  approved  by  the 
Diipartment,  reprograms  formula  grant 
hinds  as  required  under  the  OAA. 


Responds  to  audit  issues  raised  by 
Department  and  General  Accounting 
Office  audit  reviews  and  ensures  the 
proper  analysis  and  resolution  of  audit 
findings  by  Regional  Offices  for  final 
action  by  the  Assistant  Secretary. 

Division  of  Information  Resources 
Management  {BE4)  manages  AoA's 
information  resources  management 
(  "IRM")  program  and  develops  policies, 
plans,  budgets,  standards  and 
procedures  related  to  it.  Flans,  manages, 
maintains  and  operates  Ao.^■s 
automated  information  system, 
including  the  LAN,  personal  computers, 
software,  and  support  systems  and 
servic.es.  Provides  guidance  and 
technical  assistance  on  all  conifcnents 
of  the  system  and  coordinates  lite 
preparation  of  manuals  and  policy 
issuances  required  to  meet  the 
instructional  and  informational  needs  of 
users  of  the  system.  Provides  or 
contracts  for  training  of  users  in  all  AoA 
systems,  hardware  and  .software.  In 
coordination  with  the  Office  of  the 
Deputy  Assistant  Secretary  for  Program 
Operaiions  and  Intergovernmental 
Affairs  CD/ASPOIA").  carries  out  the 
activities  required  under  the  Paperwork 
Reduction  Act  of  1980,  as  amended,  as 
the  Federal  Information  Resources 
Management  Regulations,  other  Federal 
regulations  and  Executive  Orders  and 
DHHS/OS  policies  and  procedures 
apply  the  Paperwork  Reduction  .Act  to 
automated  information  re.sources 
management.  Represents  AoA  on  the  OS 
IRM  Policy  and  Planning  Board. 

Responsible  for  IRM  reviews;  Federal 
Information  Processing  resources 
retirement  and  disposal;  and  conducting 
and  reporting  of  information  resource 
inventories. 

Acts  within  the  overall  .strategy, 
annual  workplan  and  budget  approved 
by  the  AoA  Information  Resources 
Management  Board,  conjposed  of 
management  representatives  from  each 
component  of  AoA. 

Asse.s.ses  the  need  for,  and  defines  the 
specifications  for  prm  urement  of  all 
Headquarters  and  Regional  Office  IRM 
hardware  and  software.  Reviews  and 
recommends  to  the  Director,  OAM,  the 
decision  for  Headquarters  and  Regional 
requests  for  Automatic  Data  Processing 
(  "ADP")  equipment  and  services. 
As.sesses,  recommends  and  defines  the 
need  to  share  ADP  .services  through 
inter-government,  inter-department  and 
interagentiy  agreements.  Surveys 
specifications  and  other  literature, 
initiates  requests  for  services,  and 
defines  AoA's  need  for  support  .services 
from  private  ADP  vendors. 

Recommends  strategies,  provides  for. 
and  maintains  systems  integration  in  the 
Ao,^  corporate  data  enterprise.  Designs 
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and  institute.s  procedure.s  or  the 
protection,  security  and  inlegrity  of  the 
AoA  data,  hardware  and  suftware. 

E.  Office  of  the  Deputy  Asi  Lsinnt 
Secretary  for  Program  Ope.  nations  and 
Intergovern.nental  Affairs  BB) 

Reports  to  the  Assistant  secretary  for 
Aging.  Plans,  directs  and  eialuate.s 
agency  program  operation; ,  including 
the  development  and  impl  ;mentation  of 
a  comprehensive,  coordincted  system  of 
services  for  older  Americai  is. 
Coordinates  all  AoA  cross-  :utling 
progrnm  activities  and  init  atives. 
Responsihle  for  policy  dev  »!opment 
concerning  programs  and  <  srvices  under 
the  OA.\,  including  long-tt  rm  care 
initiatives,  services,  and  pc  licy.  Assures 
internal  coordination  of  pr  )grams,  and 
develops  and  maintains  effjctive 
relationships  with  govemn  ent  entities 
at  the  Federal,  State  and  lo  :al  levels  to 
successfully  achieve  a  com  iiunity-based 
approach  to  aging  and  long  term  rare. 

Provides  leadership  on  b  !half  of 
Titles  III  and  VI  of  the  OA/  .  and  those 
parts  of  Title  11  of  the  OAA  for  which 
the  Office  is  responsible.  P  ans,  directs 
and  evaluates  the  programs  under  the 
O.^A  designed  to  provide  planning, 
coordination  and  services  t  )  older 
Americans  through  grant  pi  ograms 
authorized  under  Titles  III  i  ind  VI  of  the 
OAA.  Assures  the  successfi  I  collection 
of  data  and  its  analysis  to  d  mionstmte 
jirogram  effectiveness.  Assi  res  that 
p 'ogram  and  service  inforn:  jtion  and 
trends  are  disseminated  to  i  dvotales  tor 
older  persons.  Provides  tec  nical 
assistance  to  and  education  for  Stale 
and  Area  Agencies  on  Agin  ;  and  Tribal 
Grantees  in  the  developmer  t  of  plans, 
goals,  and  sy.stem  deveiopn  ent 
activities.  Serves  as  the  agei  cys 
program  regulations  clearar  ce  officer  for 
AoA  programs  mandated  ur  der  the 
OAA.  Assur>;s  that  slatutor], 
r^^quirements.  regulations,  policies,  and 
ic.stnictions  are  implements  d  for  Titles 
III  and  VI,  and  for  the  fundi  ons  under 
Title  II  fur  which  the  Office  is 
responsible. 

Performs  the  following  fu  ictions 
under  Title  II:  I,s.sues  and  en  brces 
regulations  regarding  conflii  ts  of 
intere.st  in  arranging  the  pro/ision  of 
sen.ices  under  the  Act,  inch  ding 
prohibiting  such  conflicts  oi  i  the  part  of 
Area  Agencies  on  Aging;  prcivides 
dire^.tion  to  service  providei  s  to 
improve  data  collection  and  analysis; 
designs  uniform  data  collection 
procedures;  assists  Slate  anc  Area 
Agency  volunteer  coordinat  irs,  as 
necessary,  and  encourages  tie  effective 
use  and  training  of  voluntee  s.  consults 
with  Stale  and  Area  Agencie  s  and  Tribal 
;;rante<;s  in  the  developmenfjof  goals. 


regulations,  instructions  and  polii:ies; 
oversees  the  Nutrition  Officer  who 
provides  technical  assistance  and 
guidance  to  Regional  Offices,  States. 
Area  Agencies  on  Aging  and  service 
providers;  establishes  and  convenes  a 
iHitrition  guidance  council  to  a.s.sess 
program  effectiveness  and  to  promote 
nutrition  and  dietary  standards;  and 
assures  planning  for  and  completion  of 
studies  and  evaluations. 

Provides  liaLson  with  OMB  for  the 
management  of  the  agency  paperwork 
burden  reduction  program.  Coordinates 
clearance  of  OAA  Titles  11,  III.  IV,  VI 
and  VII  program  regulations  within  AoA 
and  with  appropriate  HHS  cffices.  and 
review  of  those  regulations  by  OMB. 
Prepares  and  processes  clearance  for 
collection  of  information,  and  assures 
compliance  with  related  standards, 
pro<:edures  and  policies. 

Directs  intergovernmental  affairs 
ai  tivities  and  develops  and  maintains 
effective  relationships  with  other 
governmental  departments  and 
agencies.  Plans,  negotiates,  facilitates, 
and  updates,  as  appropriate, 
memoranda  of  understanding  with  other 
departments  and  agencies  to  promote 
agreements  and  cooperative 
relationships  and  ventures  that  address 
policies  and  services  affec  ting  the  aging 
population. 

Provides  program  expt'rti,se  to  the 
A.ssistant  Secretary  for  policy 
developmeut,  advo<,acy  and  program 
initiatives. 

Executive  Secretariat  serves  as  the 
(ommunications  center  for  AoA, 
ensuring  that  issues  requiring  the 
attention  of  the  Assistant  Secretary. 
Principal  Deputy  Assistant  Secretary  of 
AoA  Executive  Staff  are  identified  on  a 
li.'uely  and  coordinated  basis.  Monitors 
the  rtisponse  of  other  AoA  units  in 
developing  necessary  dot  uments  for  the 
Assistant  .Secretary's  review  and 
provides  assistance  to  staff  on  th(- 
content  and  style  of  special 
assignments.  Operates  the  agency-wide 
correspondence  and  assignment 
tracking  and  control  sy.slem  and 
provides  technical  assistance  on 
standards  for  control  of  correspondence 
and  memoranda.  Manages  the  clearance 
system  and  reviews  documents  for 
consistency  with  the  Assistant 
Secretary's  and  the  Se<;retary's 
assignments,  previous  decisions  on 
related  matters,  and  editorial  standard.s. 
Refers  unprcHiedented  policy  questions 
to  the  Office  of  Policy  Coordination  and 
Analysis. 

Maintains  official  copies  of  all  poli<:y 
and  information  issuances  and  data 
collection  instruments;  en.sures  they 
proper  clearance  before  issuan(.e  and 
annually  reviews  then)  for  curren«.y  and 


compliance  with  law  and  regulations. 
Reviews  all  materials  prepared  for 
Federal  Register  publication  and 
ensures  their  compliance  with 
guidelines.  Serves  as  AoA's  liaison  with 
the  Executive  Secretariats  in  the  Office 
of  the  Secretary  and  other  HHS  units 
regarding  AoA  program,  policy  and 
special  administrative  matters.  Receives 
and  sorts  internal  mail  for  AoA 
headquarters  components. 

Serves  as  liaison  with  the  Office  of  the 
General  Counsel  and  the  General 
Accounting  Office  on  all  program 
matters  other  than  those  related  to 
grants  or  procurement  management. 
Reviews  reque.sts  for  information  under 
the  Freedom  of  Information  Act  and 
arranges  for  appropriate  responses,  in 
coordination  with  the  HHS  Freedom  of 
Information  Act  Officer. 

E.  1     Office  of  State  and  Communil\ 
Programs  (BBl)  serves  as  the  focal  poiiit 
with  AoA  for  the  operation, 
administration,  management  and 
as.ses.sment  of  the  programs  authorized 
under  Title  III  of  the  OAA.  Also  carries 
out  the  following  responsibilities  of 
Title  I!:  oversees  development  of  more 
responsive  service  systems  through 
intergovernmental  and  private  sector 
initiatives  and  partnerships  to  address 
age-related  issues  and  concerns; 
encourages  and  a.ssisfs  in  the  provision 
of  information  to  older  people-ttilh  the 
need  for  Supplemental  Security  Incomi;, 
Medicaid  and  Food  Stamps;  implements 
and  oversees  the  supportive  services 
and  nutrition  programs;  implements  and 
oversees  the  uniform  data  collection 
procedures  lor  States;  implements  and 
oversees  the  responsibilities  for 
(  onsulfalion  with  the  other  Federal 
.igencies  and  with  State  and  Area 
Agencies  on  Aging. 

Implements  Title  III  of  the  OAA 
through  the  development  of  regulation.s. 
policies  and  guidance  governing  the 
developmeiil  and  enhancement  of 
comprehensive  and  coordinated  home 
and  community-based  care  service 
delivery  systems  by  State  and  Area 
Agencies  on  Aging.  Provides  guidance 
regarding  State  Plan  processing  and 
approval,  the  process  and  criteria  for 
approval  of  States'  Intrastate  Funding 
Formulas  for  the  allocation  and 
targeting  of  resources  within  Slates,  ar.d 
implementation  of  the  Interstate 
Funding  Formula  for  distribution  of 
Title  III  fimds  among  .States.  In  the  fiehl. 
implements  Tille  III  through  the 
provision  to  Regional  Office  staff  ol 
guidance  and  information  concerning 
AoA  programs,  and  interpretation  of 
Title  III  program  regulations  and  polit.y 
I;i  addition,  fosters,  oversees,  and 
rissesses  the  implementation  of  Title  III 
by  .Stales  and  Area  Agencies  through 
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}^uidaru:e  and  direction  to  Regional 
Olfice  .staff  regarding  program  reviews, 
compliance  monitoring,  program  and 
system  development  and  enhancements 
Designs  and  provides  training  and 
t(.'clinif:al  a.ssistance  for  program 
compliance,  effectiveness,  and 
enhancement. 

Drneiops  and  designs  the  criteria  for 
i;ollecting,  analyzing  and  distributing 
prof'.ram  pftrformance  data  on  State  and 
Area  Agencies'  implementation  of  OAA 
programs,  and  prepares  that  data  for 
reporting  to  Congress,  the  public  and 
ths  National  Aging  Information  Center, 
Provides  specialized  input  on  Title  II 
and  III  programs  to  long-range  planning, 
operational  plans  and  the  budget 
process.  Develops  program  plans  and 
instructions  for  AoA  Regional  Offices 
and  State  and  Area  Agencies  to  improve 
Title  III  programs  and  to  ensure  that  the 
objectives  of  the  0.\A  in  fostering 
independence  and  life  with  dignity  are 
met. 

Division  of  Program  Management  and 
Analysis  (BBll)  develops  policies, 
guidance  and  technical  assistance  to 
State  and  Area  Agencies  on  Agi.ng  with 
respect  to  programs  under  Title  III  of  the 
OAA,  including  the  development  and 
implementation  of  comprehensive  and 
coordinated  systems  for  supportive 
services,  congregate  and  home-delivured 
nutrition  services,  the  development  and 
operation  of  multipurpose  senior 
centers  and  the  delivery  of  legal 
assi.stance;  provides  guidance  and 
technical  assistance  to  Ao.A  Regional 
Staff  in  the  effective  implementation  of 
programs  under  Title  II!  of  OAA; 
designs,  implements  and  provides 
guidance  and  technical  a.ssistance  to 
State  and  Area  Agencies  and  Aging  and 
sen,i(  e  providers  on  data  collection  and 
analysis  (Section  202(b)(28))  and  on 
uniform  data  collij.t'un  procedures  for 
State  Units  on  Aj^ing  (Section 
2()2(b)(29));  consults  with  Slate  and 
Area  Agencies  on  Aging,  .service 
[;roviders  and  other  appropriate 
stakeholders  in  tlie  development  of 
goals,  regulations,  program  instructions 
and  policies  regarding  comprehensive 
and  coordinated  supportive  and 
nutrition  .systems  of  services  for  older 
individuals. 

Develops  regulations  for  use  by  State 
.ind  Area  Agencies  on  Aging  and  local 
service  providers  responsible  for 
programs  under  Title  III  of  the  OAA. 
Carries  out  the  functions  of  the 
designated  nutrition  officer,  who 
coordinates  nutritional  services  under 
the  Act  and  develops  the  regulations 
and  guidelines,  and  provides  technical 
assistance  regarding  nutrition  to  the 
AoA  Regional  Offices,  State  and  Area 
Agencies,  nutrition  service  providers. 


and  other  organizations;  serves  as  the 
liaison  to  the  United  States  Department 
of  Agriculture  and  other  Federal 
agencies  and  organizations  related  to 
nutrition  policy  and  program  issues. 
Administers  the  State  plan  hearing 
process  required  by  Section  307(c)  of 
the  OAA  and  provides  the  analysis  and 
reco.mmendations  for  the  Assistant 
Secretary's  decision  resulting  from  the 
hearing. 

Provides  timely  and  accurate 
responses  to  reque.sts  for  policy 
interpretation  and  technical  assistance 
fiom  Congress,  Siate  and  Area  Agencies 
on  Aging,  and  the  genera!  public. 

Develops  and  operates  a  National 
Aging  Program  Information  System 
focused  on  the  information  needs  of 
AoA  and  the  Network  on  Aging  to  both 
manage  and  advocate  for  the  delivery  of 
effective  and  efficient  services  to  the 
elderly.  Coordinates  and  conducts 
operational  studies,  program  analyses, 
and  evaluations  on  special  issues  of 
concern  to  the  Secretary,  the  Assistant 
Se(.retary,  Regional  Offices,  and  State 
and  Area  .^gencies  on  Aging.  Prepares 
reports  on  program  operations  under 
Title  III  for  the  Assistant  Secretary, 
other  Ao.-K  offices,  the  Secretary,  the 
President.  Congress  and  the  public. 

Through  the  analysis  of  State  Plans, 
evaluation  findings  and  other  relevant 
material,  identifies  potential  Title  III 
program  and  management  issues  and 
develops  recommendations  to  the 
A.ssistant  Secretary  on  possible 
solutions. 

Division  of  Community-Based 
Services  (BB12)  carries  out  the  Title  II 
responsibilities  related  to  facilitating  the 
continuing  development,  expansion  and 
improvement  of  home  and  community- 
ha.sed  service  systems  to  be  more 
responsive  at  the  community  level  to 
meet  the  social  and  human  service 
needs  of  the  elderly.  Develops  and 
iinple.ments  special  initiatives  at  the 
national  level  for  building  strong 
interagency,  intergovernmental  and 
private  sector  partnerships  to  address 
age-related  issues  and  concerns  and 
promotes  these  initiatives  throughout 
the  network  of  agencies  involved  with 
older  Americans. 

At  all  levels,  from  national  to  the  local 
service  delivery  level,  develops  methods 
and  relationships  to  articulate  the 
problems  and  concerns  of  the  elderly  to 
organizations  beyond  the  traditional 
network  of  agencies  and  works  with 
these  organizations  to  be  more  sensitive 
and  responsive  to  age-related  needs  and 
issues. 

Directs  and  assesses  the  development 
under  Title  III  of  the  OAA  of  State- 
administered,  home  and  community- 
ba.sed  long-ter.m  aire  systems,  and  social 


and  supportive  services  for  the  elderly. 
Initiates  and  encourages  expansion  of 
the  capacities  of  home  and  community- 
based  social  service  and  health  care 
systems  to  deliver  comprehensive 
services  to  the  elderly.  Strengthens  and 
extends  the  developrnent  of  the 
continuum  of  (are  principle  in  lo<al 
community  based  social  services 
systems  for  the  elderly.  Provides 
technical  and  subject  matter  expertise 
for  the  development  of  these  syst'.ms. 
targeted  at  enhancing  the  capabilities  of 
State  and  Area  Agencies  and  local 
service  delivery  programs  to  improve 
their  service  to  older  people. 

Assi.sts  State  and  Area  Agencies  and 
local  service  delivery  agencies  to 
analyze  program  trends  and  project 
needs  of  the  aging  population,  an.l  to 
develop  strategies  and  specific 
implementation  plans  to  enable  ail 
levels  of  the  Aging  Network  to 
anticipate  and  adapt  to  comnun  '  y 
program  needs  in  the  future.  De\  "lops 
policies,  guidance  and  technical 
assistance  to  the  Aging  Network  cf 
States,  Area  Agencies,  service  providers, 
national  organizations,  state 
organizations,  local  organizations  and 
academia.  Fo<;uses  primarily  on  the 
dtvelopment  of  systems  of  care  at  the 
community  or  local  level.  Coordinates 
with  the  Division  of  Program 
Management  and  Analysis  to  achieve  a 
fully  integrated  approach  for  the 
enhancement  of  .syste.ms  of  care 
throughout  the  nation. 

F.  2     Office  for  American  Indian. 
Alaskan  Native,  and  Native  Hawaiian 
Programs  (BB2)  on  behalf  of  individuals 
who  are  older  Native  Anieriians,  serves 
as  the  effective  and  visible  advoc.ite 
within  the  Department,  with  other 
Departments  and  agencies  of  the  I'ederal 
Government,  and  with  State,  local  and 
tribal  governments  regarding  all  Federal 
policies  affecting  Native  American 
elders.  Additionally,  advocates  and 
promotes  linkages  among  national 
Indian  organizations,  national  agiig 
organizations,  and  national  jirovii'.er 
organizations  with  the  goal  of  enhancing 
the  interests  of  and  services  to  Native 
American  elders. 

Recommends  to  the  Assistant 
Secretary  policies  and  priorities  with 
resp{H;t  to  the  development  and 
operation  of  p.^ogranis  and  activities 
relating  to  individuals  who  are  okler 
Native  Ameri':ans.  Tiie  Offit;e 
coordinates  activities  among  other 
Federal  departments  and  agencies  to 
ensure  a  continuum  of  improved 
services  through  memoranda  of 
agreements  or  through  other  appropriate 
means  of  coordination.  Carries  out  the 
following  responsibilities  of  Title  II: 
Evaluates  the  outreach  under  Title  III 
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Serves  as  the  AoA  focal  point  for  the 
administration  and  assessment  of  the 
programs  authorized  under  Title  VI  and 
the  Native  American  Organization 
provisions  of  Title  VII-B  of  the  OA.A, 
including  administering  grants, 
cooperative  agreements  and  contracts. 
Implements  the  American  Indian, 
Alaskan  Native  and  Native  Hawaiian 
programs  in  the  field  through  provision 
of  program  and  policy  direction, 
training  and  oversight  to  the  Regioiial 
Offices  in  the  execution  of  the  Native 
American  components  of  their  Title  II, 
Title  VI  and  Title  VII-B  responsibilities. 
Oversees  the  Regional  Offices' 
monitoring  of  Title  VI  grantees. 
Arranges  for  and  manages  on-going 
training  and  tei  hnical  assistance  for 
Title  VI  grantees.  Coordinates  additional 
training  and  technical  assistance  with 
01  her  projects  managed  by  the  Office  of 
Research,  Demonstration,  and  Training. 

E.  3     Office  of  Policy  Cooidinntinn 
and  Analysis  (BB3)  analyzes  and 
interprets  issues  related  to  AoA  program 
policy;  develops  and  interprets  AoA 
goals,  priorities,  and  strategies;  performs 
analy,ses  related  to  the  aging.  Performs 
ail  functions  with  appropriate  input 
from  the  AoA  units  with  subject  matter 
rnsponsibility. 

Conducts  policy  studies  on  a  wide 
range  of  issues  affecting  AoA  programs 
and  the  elderly;  solicits  policy  and 
strategy  input  from  a  wide  spectrum  of 
organizations  concerned  with  the  aging. 
Prepares  the  AoA  long-  and  short-range 
plans;  provides  interpretation  and 
guidance  for  implementation  of  these 
plans  to  all  AoA  units;  and  reviews  all 
now  and  changed  polity  documents  for 
(.onsistency  with  AoA  long-range  goals 
and  strategies.  Coordinates  with  the 
Office  of  the  A.ssistant  Secretary  and  all 
AoA  units,  and  Departmental  .staff 
officL'son  policy,  planning  and 
evaluation  issues  and  development. 

Coordinates  with  the  Office  of 
Administration  and  Management  in  that 
Office's  translation  of  the  long-  and 
short-range  plans  into  procedural 
guidance  for  AoA  units  concerning 
employee  performance  appraisal 
planning,  work  planning  and  budget 
preparation.  By  means  of  this  system, 
coordinates  the  development  of 
implementation  strategies  and 
subsidiary  plans  as  well  as  processes  for 
monitoring  progress  toward  .staled 
objectives. 

Develops  AoA  plans  and  priorities  for 
evaluation  of  programs,  with  subject 
matter  input  from  appropriate  units. 
Manages  contracting  for  mandated 
evaluation  projects  and  performs 
intramural  evaluation  studies.  Prepares 
reports  of  the  results  of  program  and 
impa(.t  evaluations  conducted  by  and 


for  AoA,  with  technical  input  from 
other  AoA  units. 

Assesses  the  need  for,  develops 
strategies  and  priorities  about,  and 
conducts  activities  for  the  development 
of  adequate  knowledge  for  improving 
the  circumstances  of  older  people. 

A.ssis1s  in  the  colle<:tion  and  analysis 
of  demographic  and  socio-economic- 
information  related  to  the  aging. 

F.  Office  of  the  Deputy  Assistant 
Si^cretary  for  Program  Development  and 
Elder  Rights  Programs  (BC)  reports  to 
the  Assistant  Secretary  for  Aging.  Plans. 
directs  and  evaluates  activities 
authorized  under  Titles  IV  and  VII  of 
the  OAA.  Conducts  activities  for  the 
development  of  adequate  knowledge  for 
improving  the  circumstances  of  older 
pi.ople  and  develops  a  knowledge  ba.si- 
for  policy  decisions  and  program 
development  and  coordination  through 
support  of  a  wide  range  of  research, 
demonstration,  and  training  activities. 
Elicits  new  knowledge  and  techniques 
to  improve  the  circumstances  of  older 
Americans. 

Promotes  coordination  of  research, 
demon.st ration,  and  training  activities. 
Prepares  the  planning  documents  for, 
and  coordinates  the  development  of,  the 
aimual  discretionary  funds  program 
announcement.  Oversees  the  grant  ami 
contract  activities  designed  to  carry  out 
research,  demonstration,  and  training 
a(  tivities,  and  develops  AoA  policies 
and  criteria  for  monitoring  grants  and 
contracts  supported  through  the  Offi(  i; 
of  the  Deputy  A.ssistant  Secretary  for 
Program  Development  and  Elder  Rights 
( "D/ASPDER").  Assesses  results  of  these 
activities  to  develop  utilization 
strategies. 

Implements  strategies  for  improving 
the  quality  of  facilities,  programs,  and 
services  for  the  nation's  older 
population.  Maintains  information  on 
programs  in  other  Federal  agencies  and 
national  voluntary  agencies  which  havr 
potential  for  relating  fo  the.se  strategies. 
Collects  and  disseminates  information 
related  to  problems  of  the  aged  .-mcl 
aging.  Manages  AoA's  public 
information  and  public edmuifion 
a(  tivities. 

As  the  Office  designated  in  Title  II  of 
the  OAA  as  the  Office  of  Long  Term 
Care  Ombudsman  Programs,  develops 
and  carries  out  the  Ombudsman,  elder 
abu.se  prevention,  legal  assistance 
development,  and  benefits  outreach, 
counseling  and  assistance  provi.sions  ol 
Titles  II  and  VII  of  the  OAA  throughout 
the  Aging  Network,  including 
administration  of  the  National 
Ombudsman  Re.source  Center  and  the 
National  Center  on  Elder  Abuse,  and 
advising  the  Assistant  Secretary  on  the 
operation  of  those  Centers.  The  Depulv 
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Assistant  Secretary  carries  out  the 
functions  of  the  Director  of  the  Office  of 
Long-Term  Care  Ombudsman  Programs 
established  in  Section  201(d)(3)  of  the 
OAA.  Reviews  State  Plans  to  determine 
eligibility  for  funding  under  Sec.  705  of 
the  OAA  and  recommends  approval  or 
disapproval  to  the  Assistant  Secretary. 
Implements  Title  VII  in  the  field 
through  provision  to  Regional  Office 
staff  of  guidance  and  information 
concerning  AoA  programs,  and  the 
development  and  interpretation  of  Title 
Vll  program  regulations  and  policy; 
ensures  the  implementation  of  guidance 
and  instructions  concerning  long-term 
<:are  ombudsman,  prevention  of  elder 
abuse,  elder  rights  and  legal  assistance 
development  and  outreach,  counseling 
and  assistance  programs. 

Serves  as  the  effective  and  visible 
advocate  within  the  Department  and 
with  other  departments  and  agencies  of 
the  Federal  Government  regarding  all 
Federal  policies  affecting  older  residents 
of  long  term  care  facilities;  reviews 
Federal  legislation,  regulation,  and 
policy  respecting  long-term  care 
ombudsman  programs  and  makes 
rt!commendations  to  the  Secretary  and 
Assistant  Secretary;  coordinates  the 
activities  of  AoA  with  other  Federal. 
Slate  and  local  entities  relating  to  long- 
term  care  ombudsman  programs; 
prepares  an  annual  report  to  Congress 
on  the  effectiveness  of  services  provided 
by  State  long-term  care  ombudsman 
programs;  investigates  the  operations  of 
any  Federal  law  administered  by  HHS 
that  may  adversely  affect  the  health, 
safety,  welfare,  or  rights  of  older 
individuals;  and  establi.shes  standards 
for  the  training  of  State  long-term  care 
ombudsman  staff. 

Provides  technical  assistance  to  the 
Headquarters  and  Regional  Offices, 
State  and  Area  Agencies  on  Aging,  and 
other  organizations  on  their  statistical 
data  needs,  uses  of  data,  and  methods  of 
collecting  the  data. 

F.  1     Office  Research.  Demonstration 
and  Training  (BCl)  administers  the 
programs  of  research,  demonstration 
and  training  authorized  under  Title  IV 
of  the  OAA,  including  proposing 
strategies,  developing  concept  papers 
and  carrj'ing  out  all  implementation 
activity  for  the  program.  Provides 
technical  input  for  Congressional  and 
budget  presentations  related  to  the 
research  and  demonstration  program. 
Evaluates  research,  demonstration  and 
training  grant  and  contract  proposals; 
and  recommends  approval/disapproval, 
monitors  progress,  gives  technical 
guidance  to  and  evaluates  the 
performance  of  grantees  and  contractors. 
Analyzes  and  interprets  project  results 
and  reH:ommends  technical  applications. 


Promotes  coordination  of  research  and 
demonstrations  with  other  national, 
regional  and  local  programs  related  to 
aging. 

Within  overall  AoA  strategy  and  long 
range  plans,  conducts  continuing 
studies  and  periodic  reviews  of 
personnel  needs  and  resources  in  the 
field  of  aging.  Plans  and  assesses  AoA's 
activities  to  ensure  trained  staff  for 
programs  serving  older  Americans. 
Develops  and  monitors  a  national  plan 
for  increasing  these  resources,  and 
prepares  reports  thereon  for  AoA,  the; 
Federal  Council  on  the  Aging,  the 
Secretary,  the  President  and  Congress. 

Administers  a  program  through  grants 
and  contracts  for  developing  curricula 
and  providing  training  related  to 
preparation  for  professional,  teaching, 
research,  and  paraprofessional  careers 
in  the  field  of  aging.  Makes  grants  for 
planning,  developing,  and  operating 
multidisciplinary  centers  of  gerontology 
designed  to  serve  the  purposes  set  forth 
under  Title  IV  of  the  OAA,  including 
the  monitoring  of  such  grants  on  a 
continuing  basis. 

Develops  standards,  optional  models, 
and  "best  practice"  suggestions  on 
services  to  the  elderly  for  use  by  the 
Regional  Offices,  and  State  and' Area 
Agencies  on  Aging.  Develops  technical 
assistance  material  and  in-senice 
training  curricula  concerning  these 
standards,  models,  and  best  practice 
suggestions. 

Provides  technical  input  on  research, 
demonstration  and  training  programs  to 
the  .AoA  planning  and  policy 
development  activities,  legislative 
activities  and  the  annual  budget 
development  cycle.  Participates  in 
Departmental  and  inter-departmental 
activities  which  concern  health  and 
social  services;  reviews  and  comments 
on  Dtipartmentai  regulations  nnd 
policies  regarding  health  programs  and 
institutional  and  non-institutional  long 
term  care  services. 

F.  2     Office  of  Dissemination  nnd 
Utilization  (BC2}  manages  a  program  for 
the  collection,  analysis,  and 
dissemination  of  information  related  to 
the  needs  and  problems  of  older 
persons.  Develops  and  coordinates 
initiatives  with  older  Federal  agencies, 
national  aging  organizations  and 
universities  to  fill  gaps  in  information  in 
the  field  of  aging.  Funds  and 
administers  the  National  Aging 
Information  Center,  which  compiles, 
publishes  and  disseminates  information 
on  programs  funded  under  the  Act,  as 
well  as  demographic  data  on  the  elderly 
population  and  data  from  other  Federal 
agencies  on  the  health,  social  and 
economic  status  of  older  persons,  and 
provides  technical  assistance  and 


training  to  State  and  area  agencies  and 
to  serv  ice  providers  on  State  and  local 
data  collection  and  analysis. 

Reviews  all  products  from  AoA,  the 
OAA  network,  and  other  sources  of 
information  on  aging  to  identify  new 
findings  which  will  be  useful  to  older 
people  and  professionals  operating  in 
the  field  of  aging,  concentrating 
particularly  on  research,  demonstration 
and  evaluation  findings.  Determines  the 
relative  utility  of  each  product,  its 
potential  users,  and  the  most  effective 
way  to  disseminate  information  to  users. 
Plans  and  manages  special 
di.ssemination  projects. 

Assesses  results  of  these  activitiijs  to 
develop  utilization  strategies.  Promotes 
information  dissemination  in 
professional  fields.  Develops  and 
manages  AoA  information 
clearinghouse  to  ensure  disseminatijjn 
of  information  such  as  best  practice 
models,  to  exchange  program 
experience  with  the  network  of  Stale 
and  Area  Agencies  on  Aging,  and  to 
coordinate  information  dissemination 
requirements  with  other  national 
organizations  in  the  field  of  aging 
Maintains  a  knowledge  of  ojita 
generated  by  a  wide  range  of 
organizations;  provides  liaison  with  the 
Federal  Task  Force  on  Aging  Statistics; 
in  support  of  planning  and  program 
requirements,  performs  routine  and 
special  statistical  analyses  of  data  for 
AoA  offices,  other  Federal  and  non- 
Federal  organizations,  and  the  general 
public. 

In  conjunction  with  the  Immediate 
Office  of  the  Assistant  Secretary, 
develops  and  implements  public  affairs 
strategies  for  Headquarters  and  Regional 
Offices  to  achieve  AoA  program 
objectives  in  coordination  with  other 
AoA  units;  develops  and  distributes 
publications  and  audiovisual  materials 
about  older  people  and  prepares  and 
issues  brochures,  fact  sheets,  news 
releases,  exhibits  and  films  on  the  needs 
and  concerns  of  older  persons  and 
measures  to  improve  the  circumstances, 
available  services,  and  environment  for 
the  older  population. 

Develops  and  implements  a  public 
erlucation  strategy  for  AoA  in  response 
to  the  Assistant  Secretary's  initiatives 
and  goals.  Edits  and  produces  Aging 
Magazine  aimed  at  professionals  and 
constituents  in  the  field  of  aging. 
Develops  special  information  campaigns 
to  inform  older  people  and  the  general 
public  about  issues,  problems  and 
benefits  important  to  older  people. 
Fosters  the  annual  Older  Americans 
Month,  and  plans  and  coordinates  other 
ceremonies  and  celebrations  related  to 
the  elderly.  Prepares  the  AoA  Annual 
Report  to  the  President  and  Congress 
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and  other  reports  such  as 
"Developments  In  Aging". 

Responds  to  written,  phoAe  and 
personal  inquiries  from  all  sources 
dealing  with  services  and  n^eds  of  the 
aging. 

F.  3     Office  of  Elder  Righ 
(BC3I  develops  and  execute; 
ombudsman  provisions  of 
throughout  U^  Aging  Netw 
as  the  focal  point  within 
operation  and  assessment  of 
programs  authorized  under 
of  the  OAA.  In  response  to 
Titles  II  and  VII-A,  oversees 
development  of  more  respon  s 
ombudsman,  protection,  leg 
and  counseling  systems  thro 
intergovernmental  initiative; 
private  sector  partnerships  t 
issues  of  the  rights  and  proteJ[;t 
older  people. 

Implements  Title  VII-A  in 
the  provision  to  Regiona 
guidance  and  information 
the  ombudsman,  elder  abuse 
prevention,  legal  assistance 
development,  and  benefits  oiitreach, 
counseling  and  assistance  pr  )visions  of 
Titles  II  and  VII-A  of  the  OA  ^.  and 
interpretation  of  regulations .  ind  policy 
implementing  those  program  :.  Fosters, 
oversees,  assists,  and  assesse  ;  the 
development  of  State-admini  ;tered  long 
term  care  ombudsman,  elder  pbuse 
preverition,  legal  assistance 
development,  and  benefit  coi  nseling 
programs  for  the  elderly  as  ai  thorized 
under  Title  VII-A  of  the  OA/ 
Establishes,  administers  and  tvaluates 
the  National  Ombudsman  Re:  ources 
Center  and  the  National  Center  on  Elder 
Abuse. 

Provides  sjjecialized  input  bn  Title 
Vll-A  programs  to  long  range  planning, 
operational  plans  and  the  buc  get 
process.  Responsible  for  the 
implementation  of  regulation  ;  and 
policy  on  Title  VII-A  of  the  QAA. 
Develops  program  plans  and 
instructions  for  AoA  Regiona  Offices 
and  State  and  Area  Agencies  i  o  improve 
the  Title  VII-A  protection  anc 
representational  programs  fuijded  under 
the  OAA. 

Dated:  May  30,  1994. 
Donaa  E  Shalala, 
Secretary. 
|FR  Dor.  94-14114  Filed  6-9-94;  ^:45  ami 
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Centers  for  Disease  Control  and 
Prevention 

Board  of  Scientific  Counselors, 
National  Institute  for  Occupational 
Safety  and  Health:  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  the  Centers  for  Disease 
Control  and  Prevention  (CDC) 
announces  the  following  meeting: 

Name:  Board  of  Scientific  Counselors, 
National  Institute  for  Occupational  Safety 
and  Health  (NiOSH). 

Times  and  Dates:  1  p.m.-5  p.m.,  June  27, 
1994.  9  a.m.-5  p.m.,  June  28,  1994. 

Place:  The  Washington  Court  Hotel.  Ash 
Room  525  New  Jersey  Avenue,  NVV. 
Washington,  D.C.  20001. 

Status:  Open  to  the  public,  limited  only  by 
the  space  available. 

Purpose:  The  board  reviews  research 
activities  to  provide  guidance  on  tlie  quality, 
timeliness,  and  efficacy  of  the  Institute's 
programs. 

Matters  to  be  Discussed:  The  agenda  will 
include  the  NIOSH  Director's  report;  a  report 
from  the  Deputy  Director:  the  NIOSH  role  in 
health  care  reform;  a  review  of  the  new 
research  facility  in  Morgantown,  West 
Virginia;  a  review  of  the  strategic  planning 
process;  an  extramural  research  review;  a 
training  review;  discussion  of  special 
projects;  and  the  Board  of  Scientific 
Counselors'  charter.  Agenda  items  and 
subject  to  change  as  priorities  dictate. 

Contact  Person  for  Additional  Information: 
Richard  A.  Lemen,  Ph.D.,  Executive 
Secretary.  Office  of  the  Director,  NIOSH, 
CDC,  1600  Clifton  Road,  NE.  Mailstop  D-35, 
Atlanta,  Georgia  30333.  telephone  404/63*- 
3773. 

Dated:  June  6. 1994. 
Ladene  H.  Newton. 

Acting  Associate  Director  for  Management 
and  Operations  Centers  for  Disease  Control 
and  Prevention  (CDC). 

[FR  Doc  94-14164  Filed  6-9-94;  8:45  am) 
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[Announcement  Number  465] 
RIN  0905-2A67 

Nelghbortiood-Based  Childhood  Lead; 
Primary  Prevention  Program; 
Availability  of  Funds  for  Fiscal  Year 
1994 

Introduction 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  announces  the 
availability  of  grant  funds  in  fiscal  year 
(FY)  1994  for  the  initiation  of  primary 
prevention  activities  that  demonstrate  a 
neighborhood-based  approach  to 
preventing  and  eliminating  lead 
exposure  for  children  living  in  high-risk 
housing.  This  primary  prevention 
program  is  funded  by  CDC  with  support 
from  the  U.S.  IDepartment  of  Housing 


and  Urban  Development  (HUD),  Office 
of  Lead-Based  Paint  Abatement  and 
Poisoninc  Prevention  (OLBPAPP). 

The  Public  Health  Service  (PHS)  is 
committed  to  achieving  the  health 
promotion  and  disease  prevention 
objectives  of  Healthy  People  2000,  a 
PHS-led  national  activity  to  reduce 
morbidity  and  mortality  and  improve 
the  quality  of  life.  This  announcement 
is  related  to  tlie  priority  area  of 
Environmental  Health.  (For  ordering  a 
copy  of  Healthy  People  2000,  see  WHERE 
TO  OBTAIN  ADDITIONAL  INFORMATION 
section.) 

Authority 

This  program  is  authorized  under  sections 
301(a)  (42  use.  241(a))  and  31 7A  (42  IJ.S.C 
247b-l)  of  the  Public  Health  Ser\'icc  Act,  as 
amended,  and  section  lOll(a-f)  of  Title  X  (42 
ll.S.C.  4851  etseq.)  of  the  Residential  Lead- 
Based  Paint  Hazard  Reduction  Act.  Program 
regulations  are  set  forth  in  Title  42.  Code  of 
Federal  Regulations,  Part  51b. 

Smoke-Free  Workplace 

The  Public  Health  Service  strongly 
encourages  all  grant  recipients  to 
provide  a  smoke-free  workplace  and 
promote  the  non-use  of  all  tobacco 
products.  This  is  consistent  with  the 
PHS  mission  to  protect  and  advance  the 
physical  and  mental  health  of  the 
American  people. 

Eligibie  Applicants 

Eligible  applicants  are  the  37  current 
recipients  of  CDC  grant  funds  for  State 
and  Community-based  Childhood  Lead 
Poisoning  Prevention  Programs  that 
meet  both  of  the  following  requirements 
(prior  to  the  grant  award  being  made): 

1.  At  the  time  of  the  grant  application, 
an  applicant  must  have  an  approved 
Comprehensive  Housing  Affordability 
Strategy  (CHAS)  under  section  105  of 
the  National  Affordable  Housing  Act 
(NAHA),  (42  U.S.C.  12705)  that  includes 
a  lead-hazard  control  element.  Current 
CHAS  regulations  are  set  forth  in  title 
24,  Code  of  Federal  Regulations, 

§  576.31.  (Applicants  are  permitted  to 
use  an  abbreviated  housing  strategy,  as 
set  forth  in  §  91.25  of  the  CHAS 
regulations.) 

2.  By  September  1, 1994,  applicants 
must  have  State  enabling  legislation  and 
promulgated  regulations  in  place  to 
establish  a  State  Certification  and 
Accreditation  Program  for  contractors, 
inspectors,  workers,  and  others  engaged 
in  lead  hazard  control  activities.  The 
State  Certification  Program  shall  be 
consistent  with  the  currently  identified 
elements  of  the  U.S.  Environmental 
Protection  Agency  (EPA)  Model  State 
Plan  being  developed  under  Title  IV, 
sections  402  and  404,  of  the  Toxic 
Substances  Control  Act  (see  Appendix  E 


of  the  HUD  NOFA).  (For  ordering  a  copy 
of  the  HL'D  NOFA,  see  WHERE  TO  OBTAIN 
ADDITIONAL  INFORMATION  section.) 

The  applicant  must  furni-sh  copies  of 
the  enabling  legislation  and/or 
promulgated  regulations,  as  well  as 
other  appropriate  documentation,  as 
proof  of  the  program. 

Availability  of  Funds 

Approximately  $2,500,01)0  will  hv. 
.ivailable  to  fund  up  to  two 
neighborhood-based  childhood  lead 
poi.soning  primary  prevention  programs. 
Awards  for  the  first  budget  year  will 
range  from  $750,000  to  $1,250,000  each. 
Awards  are  expected  to  begin  on  or 
about  September  1,  1994.  and  will  be 
made  for  a  12-month  budget  period 
within  project  periods  not  to  exceed  3 
years.  Funding  estimates  may  vary  and 
are  subject  to  change  based  on  the  actual 
availability  of  funds. 

These  grants  are  intended  to  develop. 
expand,  or  improve  collaboration  among 
childhood  lead  poisoning  prevention 
programs,  community  housing  agencies, 
and  neighborhood  groups  to  ensure  the 
identification  and  reduction  of  lead 
hazards  in  neighborhoods  with  a  la.-^e 
proportion  of  demonstrated  high-risk 
housing,  and  with  a  high  percentage  of 
young  children  living  in  these  houses. 
Grant  awards  cannot  supplant  existing 
funding  for  childhood  lead  poisoning 
prevention  programs  or  hazard 
n;duction  activities.  Eligible  applicants 
may  enter  into  contracts,  including 
consortia  agreements,  as  ne<;essary.  to 
meet  the  requirements  of  the  program 
and  strengthen  the  overall  applic.ntion. 
Nole 

•  Not  more  than  10  p^^rciMit  of  any  grant 
may  l>e  obligatrtd  for  administrative  costs. 

•  HUD  funds  under  this  aiiiiouncemont 
should  targnt  "priority  housing" — dnfinod  iis 
housing  that  qualifies  as  nffordable  housinj- 
under  .section  215  (appendix  C  of  HUD 
NOFA)  of  the  Cranston-tlonzalcz  National 
.Affordable  Housing  Act  (42  V.S.C  12745).- 
Priority  housing  does  not  include  public 
housing  (whether  Federal  or  locally 
supported),  federally  owned  housing,  or  anv 
federally  assisted  housing  except  tenant- 
based  housing  that  receives  assistance  under 
Mictions  8(b)  or  8(o)  of  the  Unitnd  States 
Housing  Act  of  1937(42  tl.S.C.  14:)7f(h)or 
('.)). 

•  Applicants  are  advised  that  an 
oporational  State  Certification  and 
Accreditation  Program  is  an  (essential 
prerequisite  for  implementing  lead  hazard 
reduction  activities. 

Purpose 

Historically,  most  approaches  to 
childhood  lead  poisoning  have  been 
reactive.  After  a  child  has  been 
identified  as  poi.soned.  action  may  be 
takftn  to  inve.stignte  the  home 


environment  to  identify  and  address 
lead  hazards.  This  approach  provides 
epidemiologic  and  some  preventive 
benefits  by  identifying  and  providing  for 
the  control  of  demonstrated,  immediate 
hazards  to  which  the  same  children, 
their  siblings,  and  playmates  might 
subsequently  be  exposed.  However, 
relying  solely  on  the  presence  of 
poisoned  children  to  identify  housing 
that  contains  lead  hazards  is  considered 
to  be  ".secondary  prevention."  in  that  it 
po.stpones  action  until  after  a  child  is 
exposed  to  lead.  Moreover,  the  reactive, 
<:hild-by-child  and  house-by-house 
approach  is  an  inefficient  use  of 
resources  in  the  long  run.  A  "primary 
prevention"  approach  emphasizes 
identifying  and  correcting  lead  hazards 
in  the  neighborhood  before  children  art- 
poisoned,  shifting  the  focus  from  the 
poisoned  child  to  the  environmental 
exposure  source— most  often,  the  c:hild  s 
home. 

This  joint  CDC/HUD  grant  program 
will  provide  financial  assistance  and 
support  to  State  and  local  government 
agencies  to  develop  and  implement  a 
comprehensive  neighborhood-based, 
holistic  approach  to  ensure  lead  hazard 
control  in  a  small,  well  defined 
neighborhood  with  a  high  percentage  of 
high  risk  housing.  These  "Primarv' 
Prevention"  demonstration  projects  im- 
intended  to  bring  together 
representatives  from  public  health,  the 
medical  community,  housing  and 
rehabilitation.  Community-based/ 
Neighborhood-based  Organizations 
(CBOs),  business  and  labor  interests, 
and  other  organizations  interested  in 
developing  or  expanding  neighborhood- 
based  lead  poisoning  primary 
prevention  projects  in  targeted 
communities.  The  goal  ofthe.se  projects 
will  be  to  develop  or  enhance 
neighborhood-based  efforts  to  j)revtMit 
and  eliminate  lead  exposure  for 
children  living  in  high-risk 
neighborhoods. 

Essential  Components  of  the  Primary 
Prevention  Project  Include 

1.  Identifying  a  high-risk 
neighborhood. 

2.  Establishing,  expanding,  or 
improving  environmental  investigations 
to  identify  sources  of  lead  for  children 
in  the  selet;ted  neighborhood. 

.  3.  Characterizing  and  prioritizing  lead 
hazards  in  neighborhoods. 

4.  Ensuring/providing  effective  rapid 
rtiduction,  control,  and  abatement  of 
lead  hazards  throughout  the 
neighborhood.  Priority  for  activities 
should  be  given  to  reducing  and 
controlling  lead  hazards  posing  an 
immediate  threat  to  children. 


5.  Plaiming  hazard  reduction,  control, 
and  abatement  activities  to  take 
advantage  of  economies  of  .scale  for 
labor  and  materials. 

6.  Utilizing  "opportunity  points" 
when  environmental  intervention  is 
especially  convenient  and/or  timely 
(e.g.,  unit  turnover,  planned 
weatherization.  remodeling,  or 
renovation). 

7.  Ensuring/providing  inUjrim  lead- 
safe  housing  for  families  during  hazard 
reduction. 

H.  Enhancing  primary  prevention 
knowledge  and  skills  for  residents, 
owners,  landlords,  etc..  in  high-risk 
neighborhoods  through  training  and 
other  methods.  This  includes  planning 
and  implementing  a  neighborhood 
education  campaign. 

9.  Building  coalitions  and  ensuring 
neighborhood  participation  in  all 
components  of  this  project,  including 
the  planning  process. 

10.  Training  of  staff  and  neighboriumd 
residents  to  plan,  implement,  maintain 
and  evaluate  all  a.spects  of  the  primarv 
prevention  strategv 

Program  Requirements 

The  following  are  requirenients  for 
llie  Primary  Prevention  Projects: 

A.  A  full-time  director/coordinator 
with  authority  and  responsibility  to 
carry  out  the  requirements  of  this 
primary  prevention  program.  Then; 
mu.st  be  sufficient  grantee  capabilitv  Id 
|)lan.  implement,  coordinate,  and 
maintain  all  aspects  of  the  primarv 
[)revention  stratl^gy. 

B.  A  plan  to  identify  lead  hazards  in 
the  neighborhood  in  a  sy.stematic 
manner  and  to  oversee  the  sale  and 
effective  lead  hazard  reduction  and 
control. 

C.  A  plan  to  ensure  that  jiriniary 
prevention  activities  are  also  directt.-d  at 
neighborhood  properties  not  specifically 
eligible  under  the  definition  of  "prioritv 
housing". 

D.  A  plan  to  identify  and  ensure 
participation  of  neighborhood  groups 
that  have  an  interest  in  providing  lead- 
safe  housing,  and  a  lead-safe 
neighborhood. 

E.  Assurances  of  compliance  uitli 
HUD/EPA  or  other  appropriate 
certification  and  training  niquiruments. 
as  well  as  other  regulations  relating  to 
hazard  reduction  and  worker  siifety. 

F.  Information  which  describt^s  why  a 
certain  neighborhood  was  selected  for 
this  primary  prevention  activity, 
including  information  on  housing  ' 
conditions,  income,  other 
socioeconomic  factors,  and  jjonious 
surveys  or  screening  activities  for 
childhood  lead  poisoning  prevention. 
The  si^lected  neighboriiood  must  be  a 
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defined  geographic  area  of 
blocks. 

G.  Assurances  and  doc:u 
that  activities,  services,  an 
materials  provided  by  the 
endorsed  by  neighborhooc 
representatives  of  the  inter  ded  target 
neighborhood. 

H.  A  comprehensive  plaii  for  program 
evaluation.  Applicants  should  develop 
plans  for  evaluating  program  activities 
in  two  ways:  Process  Evalu  ations  should 
be  included  for  each  comp  )nent  of  the 
Program  Plan.  Process  Evaluations 
should  determine  whether 
activities  were  actually  car 
planned.  An  overall  Outco 
Evaluation  for  the  program 
described  separately.  The  C  Outcome 
Evaluation  should  be  de.sig  led  to 
measure,  to  the  extent  feasi  ile,  the 
impact  of  the  program  on  t  e 
neighborhood  environmen 
.status  of  children. 

Evaluation  Criteria 

CDC  will  u.se  the  followi 
I  riteria  to  rate  and  rank  opp 
rtjceived  in  response  to  thi 
Announcement.  The  review 
applications  will  be  conduf 
objective  review  committee 
review  the  quality  of  the  a 
based  on  the  strength  and 
of  the  plan  submitted.  The 
justification  will  be  u.sed  to 
well  the  technical  plan  is  li 
carried  out  using  the  availa 
resources.  The  total  numbei 
the  rating  factors  is  100  poi 
1.  Strategy  nnd  Technical 
total  points) 

The  quality  of  the  techni 
in  carrying  out  t!)e  proposec 
The  Strategy  and  Technical 
should  include: 

(a)  Desf:ription  of  the  . 
neighborhood  and  the  need 
activities.  (10  points) 

(b)  Plan  for  including  nei 
residents  in  planning,  deve 
implementing  program  acti 
addition,  there  should  he: 

•  Plan  for  conducting  a  neij^h  xirhrxxJ- 
wide  assessment  to  id(;nt:f>  iinfjcontrol  lead 
hazards.  (5  points) 

•  Plan  to  identify',  train,  and 
ncighlwrhood  residents  in 
(5  points) 

•  Plan  to  direct  health  educ, 
to  neighborhood  residents.  (5  pi 
2.  Collaboration  (25  total  po  nts) 

(a)  Extent  to  which  the  a. 
demonstrates  that  proposed 
are  being  conducted  in  conji 
with,  or  through,  organizati 
known  and  established  ties 
identified  neighborhood.  Ev 
support  and  participation  frctn 
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appropriate  community-based  or 
neighborhood-based  organizations  in 
the  form  of  memoranda  of 
understanding  or  other  agreements  of 
collaboration.  (15  points) 

(b)  Extent  to  which  the  applicant 
documents  established  collaboration 
with  appropriate  governmental  agendes 
responding  to  childhood  lead  poisoning 
prevention  issues  such  as 
environmental  health,  housing,  medical 
management,  etc.  through  specific 
commitments  for  cxinsultation, 
employment,  or  other  activities,  as 
evidenced  by  the  names  and  proposed 
roles  of  these  participants  and  letters  of 
commitment.  Absence  of  letters 
describing  specific  participation  will 
result  in  a  reduced  rating  under  this 
factor.  (10  points) 

3.  Applicant  Capability  and 
Commitment  to  Lead  Hazard  Control 
(25  total  points) 

Capability  of  the  applicant  to  initiate 
and  carry  out  the  lead-based  paint 
testing  and  hazard-reduction  and 
control  program  successfully  within  the 
time  frames  set  forth  in  the  application. 
Proposed  staff  skills  must  match  the 
proposed  program  of  work  described. 
Elements  to  consider  include: 

(a)  Demonstrated  knowledge  and 
experience  of  the  proposed  project 
director  or  manager  in  planning  and 
managing  large  and  complex 
interdisciplinary  programs  involving 
housing  rehabilitation,  public  health, 
and  environmental  management.  The 
percentage  of  time  the  project  manager 
will  be  devoted  to  this  project  is  a 
significant  factor,  and  must  be 
indicated.  (10  points) 

(b)  Demonstrated  knowledge  and 
experience  of  the  staff  assigned  to  this 
project  in  carrying  out  these 
undertakings,  including  the  percentage 
of  time  each  person  will  devote  to  the 
project.  (5  points) 

(c)  Institutional  capacity, 
demonstrated  by  the  experience  and 
continuing  capability  of  the  jurisdiction 
to  initiate  and  implement  similar 
environmental  and  housing  projects. 
Applicant  should  describe  previous 
related  efforts  and  the  current  capacity 
of  its  agencies.  (10  points) 

4.  Evaluation  Plan  (20  total  points) 
The  applicant's  plan  that  de.scribes 

the  evaluation  of  each  program 
component  and  the  overall  strategy  in 
evaluating  the  impact  of  the  primary 
prevention  effort. 

5.  State  Certification  and  Accreditation 
Program  (5  total  points) 

Applicants  are  advised  that  an 
operational  State  Certification  and 
Accreditation  Program  acceptable  to 
HUD  and  EPA  is  an  essential 


prerequisite  for  implementing  lead 
hazard  reduction  activities.  States  and 
eligible  applicants  within  States  that 
have  an  operational  State  Certification 
and  Accreditation  Program  will  be 
awarded  FIVE  points. 
6.  Budget  Justification  and  Adequacy  of 
Facilities  (Not  Scored) 

The  budget  will  be  evaluated  for  the 
extent  to  which  it  is  reasonable,  clearly 
justified,  and  consistent  with  the 
intended  use  of  grant  funds. 

Executive  Order  12372  Review 

Applications  are  subject  to 
Intergovernmental  Review  of  Federal 
Programs  as  governed  by  Executive 
Order  (E.O.)  12372.  E.O.  12372  sets  up 
a  system  for  State  and  local  government 
review  of  proposed  Federal  assistance 
applications.  Applicants  should  contact 
their  State  Single  Point  of  Contact 
(SPOC)  as  early  as  possible  to  alert  them 
to  the  prospective  applications  and  to 
receive  any  necessary  instructions  on 
the  State  process.  For  proposed  projects 
serving  more  than  one  State,  the 
applicant  is  advised  to  contact  the  SPOC 
of  each  affected  State.  A  current  list  of 
SPOCs  is  included  in  the  application 
kit.  If  SPOCs  have  any  State  process 
recommendations  on  applications 
submitted  to  CDC,  they  should  send 
them  to  Henry  S.  Cassell.  Ill,  Grants 
Management  Officer,  Grants 
Management  Branch,  Procurement  and 
Grants  Office,  Centers  for  Disease 
Control  and  Prevention  (CDC),  255  East 
Paces  Ferry  Road,  NE..  Atlanta,  GA 
30305,  no  later  than  60  days  after  the 
application  deadline.  The  Program 
Announcement  Number  and  Prog.-am 
Title  should  be  referenced  on  the 
document.  The  granting  agency  does  not 
guarantee  to  "accommodate  or  explain" 
State  process  recommendations  it 
receives  after  that  date. 

Public  Health  System  Reporting 
Requirement 

This  program  is  subject  to  the  Public 
Health  System  Reporting  Requirements. 
Under  these  requirements,  all 
community-based  nongovernmental 
applicants  must  prepare  and  submit  the 
items  identified  below  to  the  head  of  the 
appropriate  State  and/or  local  health 
agency(s)  in  the  program  area(s)  that 
may  be  impacted  by  the  proposed 
project  no  later  than  the  receipt  date  of 
the  Federal  application.  The  appropriate 
State  and/or  local  health  agency  is 
determined  by  the  applicant.  The 
following  information  mu.st  be 
provided: 

A.  A  copy  of  the  face  page  of  the 
application  SF  424. 

B.  A  summary  of  the  project  that 
should  be  titled  "Public  Health  System 


Impact  Statement"  (PHSIS).  not  to 
exceed  one  page,  and  include  the 
following: 

1.  A  description  of  the  population  to 
be  served; 

2.  A  summary  of  the  ser\ices  to  be 
provided;  and 

3.  A  description  of  the  coordination 
plans  with  the  appropriate  State  and/or 
local  health  agencies. 

If  the  State  and/or  local  health  official 
should  desire  a  copy  of  the  entire 
application,  it  may  be  obtained  from  the 
State  Single  Point  of  Contact  (SPOC)  or 
directly  from  the  applicant. 

Catalog  of  Federal  Domestic  Assistance 
Number 

The  Catalog  of  Federal  Domestic 
Assistance  number  is  93.197. 

Application  Submission  and  Deadline 

The  program  announcement  and 
application  kit  were  sent  to  all  eligible 
applicants  in  May  1994. 

Where  to  Obtain  Additional 
Information 

A  complete  program  description, 
information  on  application  procedures 
am  contained  in  the  application 
package.  Business  management 
technical  assistance  may  be  obtained 
from  Lisa  Tamaroff,  Grants  Management 
Specialist.  Grants  Management  Branch, 
Procurement  and  Grants  Office,  Centers 
for  Disease  Control  and  Prevention 
(CDC),  255  East  Paces  Ferry  Road.  NE,. 
room  300,  Mailstop  E-13,  Atlanta.  GA 
30305,  telephone  (404)  842-6796  . 

Please  refer  to  Announcement 
Number  465  when  requesting 
information  and  submitting  an 
application. 

Technical  assistance  may  be  obtained 
from  David  L.  Forney,  Chief,  Program 
Services  Section.  Lead  Poisoning 
Prevention  Branch.  Division  of 
Environmental  Hazards  and  Health 
Effects,  National  Center  for 
Environmental  Health.  Centers  for 
Disease  Control  and  Prevention  (CDC). 
4770  Buford  Highway.  NE..  Mailstop  F- 
42.  Atlanta.  GA  30341-3724.  telephone 
(404) 488-7330. 

Potential  applicants  may  obtain  a 
copy  of  Healthy  People  2000  (Full 
Report,  Stock  No.  017-001-00474-0)  or 
Healthy  People  2000  (Summary  Report. 
Stock  No.  017-001-00473-1)  through 
the  Superintendent  of  Documents. 
Government  Printing  Office, 
Washington.  DC  20402-9325.  telephone 
(202) 783-3238. 

Potential  applicants  may  obtain  a 
copy  of  the  HUD  NOFA  "Lead-Based 
Painf  Hazard  Control  in  Priority 
Housing"  through  the  Program 
Management  Division.  Office  of  Lead- 


Based  Paint  Abatement  and  Poisoning 
Prevention,  room  B-133.  451  Seventh 
Street  SVV..  Washington.  DC  20410. 
telephone  (202)  755-1822. 

Dated:  )une  3. 1994. 
Ladene  H.  Newton. 

Acting  Associate  Director  for  Management 
and  Operations.  Centers  for  Disease  Control 
and  Prevention  (CDC). 

IFR  Doc.  94-14118  Filed  6-9-94;  8:45  am) 

BILLING  CODE  4I«3-1»-P 


Food  and  Drug  Administration 

Advisory  Committees;  Filing  of  Annual 
Reports 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice. 


summary:  The  Food  and  Drug 
Administration  (fUA)  is  announcing 
that,  as  required  by  the  Federal 
Advisory  Committee  Act.  the  agency  has 
filed  with  the  Library  of  Congress  the 
annual  reports  of  those  FDA  advisory 
committees  that  held  closed  meetings. 
ADDRESSES:  Copies  are  available  from 
the  Dockets  Management  Branch  (HFA- 
305).  Food  and  Drug  Administration, 
rm.  1-23, 12420  Parklawn  Dr., 
Rockville.  MD  20857.  301-443-1751 
FOR  FURTHER  INFORMATION  CONTACT: 
Donna  M.  Combs,  Committee 
Management  Office  (HFA-306),  Food 
and  Drug  Administration,  5600  Fishers 
Lane.  Rockville.  MD  20857.  301-443- 
2765. 

SUPPLEMENTARY  INFORMATION:  Under 
section  13  of  the  Federal  Advisory 
Committee  Act  (5  U.S.C.  app.  2)  and  21 
CFR  14.60(c).  FDA  has  filed  with  the 
Library  of  Congress  the  annual  reports 
for  tlie  following  FDA  advisory 
committees  that  held  closed  meetings 
during  the  period  October  1. 1992, 
through  September  30, 1993: 
Center  for  Biologies  Evaluation  and 
Research:  Allergenic  Products 
Advisory  Committee,  Biological 
Re.sponse  Modifiers  Advisory 
Committee.  Blood  Products  Advisory 
Committee,  Vaccines  and  Related 
Biological  Products  Advisory 
Committee. 
Center  for  Drug  Evaluation  and 
Research:  Anesthetic  and  Life  Support 
Drugs  Advisory  Committee,  Anti- 
Infective  Drugs  Advisory  Committee. 
Antiviral  Drugs  Advisory  Committee. 
Arthritis  Advisory  Committee. 
Cardiovascular  and  Renal  Drugs 
A.dvisory  Committee.  Dennatologic 
Drugs  Advisory  Committee.  Drug 
Abuse  Advisory  Committee. 
Ga.strointestinal  Drugs  Advisory 


Committee.  Generic  Drugs  Advisory 
Committee,  Medical  Imaging  Drugs 
Advi.sory  Committee.  Nonprescription 
Drugs  Advisory  Committee,  (formerly 
ore  Drugs  Advisory  Committee) 
Oncologic  Drugs  Advisory  Committee. 
Pulmonary-Allergy  Drugs  Advisory 
Committee. 
National  Center  for  Toxicological 
Research:  Science  Advisory  Board  to 
the  National  Center  for  Toxicological 
Re:>earch. 

.'\nnual  reports  are  available  for 
public  inspection  at:  (1)  The  Library  of 
Congress.  Madison  Bldg..  Newspaper 
and  Current  Periodical  Reading  Room. 
rm.  133.  101  Independence  Ave.  SE.. 
Washington,  DC;  and  (2)  the  Dockets 
Management  Branch  (HFA-305),  rml- 
23.  Food  and  Drug  Administration, 
12420  Parklawn  Dr.,  Rockville,  MD 
20857.  between  9  a.m.  and  4  p.m.. 
Monday  through  Friday. 

Dated:  June  3.  1994. 
Linda  A.  Suydam. 

Intfrim  Deputy  Commissioner  for  Ofterations 
IFR  Doc.  94-14090  Filed  6-9-94:  845  am| 

BILLING  COO€  4160-01-F 


Health  Resources  and  Services 
Administration 

(PN  2243) 

RIN  0905-2A  63 

Special  Projects  of  National 
Significance 

AGENCY;  Health  Resources  and  St;rvit;es 

.Administration. 

ACTION:  Notice  of  availabilitv  of  funds. 


SUMMARY:  The  Health  Resources  and 
Services  Administration  (HRSA) 
announces  the  availability  of  up  to 
$10.5  million  in  fiscal  year  (FY)  1994 
hinds  to  be  awarded  as  cooperative 
agreements  under  the  Special  Projects  of 
National  Significance  (SPNS)  program. 
The  SPNS  program,  authorized  by 
section  2618(a)  of  the  Public  Health 
Ser\  ice  Act,  receives  its  appropriation 
of  funds  through  Public  Law  103-1 12. 
Project  periods  can  be  from  three  to  five 
years,  subject  to  Congressional 
reauthorization  in  FY  1996  of  the  Ryan 
White  CARE  Act.  This  announcement 
solicits  two  types  of  applications:  (1) 
HIV  ser\ice  delivery  model 
demonstration  projects,  or  (2)  HIV 
service  delivery  model  demonstration 
projects  in  conjunction  with  an 
evaluation  and  dissemination  center. 
The  SPNS  program,  in  collaboration 
with  the  evaluation  and  dissemination 
center(s).  will  sponsor  multi-site 
program  evaluation  studies.  All  HIV 
ser\'ice  delivery  model  demonstration 
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The  SPNS  program  is 
demon,strate  and  evaluate 
and  potentially  replicable 
delivery  models.  The 
logislation  specifies  three 
objectives:  (1)  To  support 
development  of  innovati 
HIV  care;  (2)  to  evaluate  t 
effectiveness  of  innovative 
designs;  and  (3)  to  promolb 
of  effective  models.  There 
factors  in  appraising 
HIV  service  delivery  mod4l 
demonstration  projects  wi 
applicant's  plan  forcondi 
evaluation  of  the  model,  t 
potential  to  improve  acces  s 
coordination  of.  and  qual 
service  delivery,  and  a  pi 
disseminating  findings  ab 
model's  effectiveness. 

Becau.se  of  the  complex 
program,  a  cooperative 
mechanism  is  being  utili 
substantial  Federal  program 
participation  in  the  condu 
program,  and  to  facilitate 
communication  and  coord 
overall  implementation 
of  the  program.  A  steering 
will  be  established  to  facil 
coordination  and  cooperal 
service  demonstration 
evaluation  and  disseminat 
and  to  oversee  the  coopera 
agreements. 

DATES:  Applications  for  th 
announced  cooperative 
must  be  received  in  the 
Management  Office  by  the 
business  July  20.  1994,  to 
for  competition.  An  adva 
the  application  deadline 
Special  Projects  of  Nationa 
for  FY  1994  was  published 
Federal  Register  on  April  : 
VR  21769.  Applications  wi 
deadline  if  they  are  either 
on  or  before  the  deadline 
postmarked  on  or  before  th 
date,  and  received  in  time 
submission  to  the  objective 
panel.  A  legibly  dated 
commercial  carrier  or  U.S 
Ser\'ice  will  be  accepted  in 
postmark.  Private  metered 
shall  not  be  accepted  as 
mailing.  Applications  rece 
deadline  will  be  returned 
ADDRESSES:  Grant  applic 
guidance  materials,  and  ad 
information  regarding  busi 
administrative  and  fiscal  i 
to  the  awarding  of  grants  u 


of  grant 
studies, 
ieve 

diversity, 
d  jsigned  to 
innovative 
HIV  service 

zing 
SPNS  program 
the 
models  of 


program 
replication 
ore,  crucial 
prop  Ksals  for  the 


include  the 

ing  an 
e  programs 

to, 
y  of.  HIV 

for 
ut  the 


ity  of  this 
agieement 


an  J 


pro|  ^c 


rece  pt 


pn  of 


licati  )ns 


to  allow  for 
matic 
t of  the 


nation  in  the 
evaluation 

:;ommittee 

tate 

on  among  the 
;ts  and  the 

on  center(.s), 

ive 


(  se 


agiBcments 


Gr  nt 


le 
n(e 
di  t 


(1) 
dit 


s 
lose  of 
considered 
notice  of 
e  for  the 
Significance 
in  the 

6.  1994  at  59 
I  meet  the 

Received 
!e  or  (2) 
deadline 


or 


review 

from  a 
ostal 
lieu  of  a 
)ostmarks 

of  timely 
.'ed  after  the 


SI  u 


itionnl 
ess, 

es  riilated 
der  this 


Notice  may  be  requested  from  Ms. 
Glenna  Wilcom.  Grants  Management 
Officer,  Bureau  of  Health  Resources 
Development.  Health  Resources  and 
Services  Administration.  5600  Fishers 
Lane,  room  7-15.  Rockville.  MD  20857. 
The  telephone  number  is  (301)  443- 
2280  and  the  FAX  number  is  (301)  594- 
6096.  Applicants  for  grants  will  use 
Form  PHS  5161-1,  approved  under 
OMB  Control  No.  0937-0189. 
Completed  applications  should  be  sent 
to  the  Grants  Management  Officer. 

FOR  FURTHER  INFORMATION  CONTACT: 
Additional  technical  information  may 
be  obtained  from  Mr.  George  Sonsel  or 
Mr.  Russell  Brady.  SPNS  Branch,  Office 
of  Science  and  Epidemiology,  Bureau  of 
Health  Resources  Development,  Health 
Resources  and  Services  Administration, 
5600  Fishers  Lane,  room  7A-19, 
Rockville.  MD  20857.  The  telephone 
number  is  (301)  443-9976  and  the  FAX 
number  is  (301)  594-2511. 

SUPPLEMENTARY  INFORMATION: 

Background  and  Objectives 

The  SPNS  program  endeavors  to 
advance  knowledge  and  skills  in  HIV 
service  delivery,  stimulate  the  design  of 
innovative  models  of  care,  and  support 
the  development  of  effective  delivery 
systems  for  these  services.  SPNS 
accomplishes  its  purpose  through 
funding  and  technical  support  of 
innovative  HIV  service  delivery  models. 
For  purposes  of  this  announcement, 
models  seeking  SPNS  support  must 
address  at  least  one  of  the  four  (4)  new 
service  delivery  system  categories 
described  below.  Additional  funding 
will  be  provided  to  one  or  more 
interested  grantees  to  establish,  either 
on  si'e  or  by  subcontract,  evaluation  and 
di.ssemination  center(s)  to  provide 
technical  assistance  to  grantees  in  the 
design  and  implementation  of 
evaluation  studies  and  dissemination 
activities,  in  collaboration  with  the 
SPNS  program  and  the  funded 
applicants. 

In  establishing  the  current  special 
project  categories,  consideration  was 
given  to  the  priority  service  areas 
identified  in  the  concept  paper,  "Future 
Diredions:  Increasing  Knowledge  about 
Health  and  Support  Service  Delivery  to 
People  with  HIV  Disease."  This 
document  was  developed  through 
interviews  with,  and  written  comments 
from,  key  HRSA  staff  and  experts  in.side 
and  outside  the  U.S.  Public  Health 
Service,  and  through  a  review  of 
relevant  HIV-related  .service  delivery, 
research,  evaluation,  policy,  and 
planning  do<:uments. 


Descriptions:  HIV  Service  Delivery 
Model  Categories 

The  Special  Project  Categories  for  FY 
1994  will  support  the  implementation 
and  evaluation  of  innovative  HIV 
service  delivery  models.  SPNS  funds 
cannot  be  used  for  expenses  related  to 
the  provision  of  medical  care; 
supportive  services;  or  any  other 
expenses  currently  reimbursed, 
subsidized  or  eligible  for  reimbursement 
through  third  party  payors,  grants 
awarded  under  Titles  I-IV  of  the  Ryan 
White  CARE  Act.  or  other  grant  and 
foundation  sources.  Applicants  may  not 
submit  proposals  for  more  than  one 
subcategory  in  a  category. 

Proposals  will  be  accepted  for  HiV 
service  delivery  model  projects  that 
demonstrate  and  evaluate: 

(1)  Comprnbensive  primary  core 
service  delivery  systems  for  people  ivith 
HIV  within  one  of  the  distinct 
environments  or  settings  described  in 
the  six  following  sub-categories. 

(a)  Develop  and  evaluate  the 
effectiveness  of  including  new  or 
existing  support  services  as  part  of  the 
basic  benefits  of  a  managed  care  plan  or 
a  comprehensive,  coordinated  care 
system. 

Because  one  of  the  potential  strengths 
of  managed  care  plans  or  coordinated 
cnre  systems  is  their  capacity  to 
coordinate  the  services  of  several 
providers,  the  proposed  service  deliverv 
model  must  test  its  ability  to  meet  the 
wide  range  of  .service  needs  required  bv 
individuals  with  HIV.  These  service 
needs,  in  addition  to  primary  care,  may 
include,  but  are  not  limited  to,  specialty 
medical  care,  mental  health  services. 
substance  abuse  treatment,  and/or 
assistance  with  locating  housing, 
transportation,  child  care,  etc.  Grantees 
must  evaluate  changes  in:  (1)  Patient 
adherence  to  medical  treatment  plans: 
(2)  access  to  and  use  of  medical  and 
support  services;  (3)  costs  per-palient  ol 
providing  both  medical  and  support 
services;  and  (4)  patient  satisfaction 
with  services. 

(b)  Te.st  the  feasibility  of  providing 
comprehensive  HIV  services  under  a 
capitated  reimbursement  system 
(including,  but  not  limited  to,  Ryan 
White  CARE  Act  Title  I  and  Title  II 
funds). 

Grantees  must  evaluate  patterns  of 
utilization  of  medical  and  support 
services  under  a  capitated  system, 
compare  the  costs  of  delivering  services 
under  a  capitated  reimbursement  system 
with  a  fee-for-service  system,  and 
evaluate  client  satisfaction. 

(c)  Add  primary  care  services  to  an 
intermediate  level  of  care.  i.  e.. 
subsidized  housing,  residential  care. 


shelter,  partial  hospitalization,  or  other 
type  of  "step  down"  setting,  for 
individuals  with  HIV  disease. 
Grantees  must  evaluate  the 
effectiveness  of  primary  care  services 
provided  in  this  environment  on 
reducing  dependence  on  inpatient 
hospitalization,  increasing  the 
continuity  of  medical  care,  and 
improving  client  satisfaction. 

(d)  Develop,  in  a  geographically 
defined  rural  area,  a  comprehensive 
continuum  of  care  for  the  purpose  of 
increasing  accessibility  and  quality  of 
primary  and  specialty  medical  care  to 
its  residents  with  HIV  disease. 

Grantees  must  explain  how  the 
proposed  model  accommodates  the 
needs  of  the  residents  with  HIV  disease 
in  relation  to  the  health  service  delivery 
system  characteristics  of  the  area.  Ba.sed 
on  the  needs  of  the  area,  models  that 
supplement  primary  medical  care  with 
case  management,  psychosocial  support, 
and  other  non-medi(al  support  services 
are  encouraged. 

(e)  Develop  a  service  delivery  model 
for  adolescents  and  voung  adults  (up  to 
age  25)  with  CDC-defined  Stage  III  or  IV 
HIV  di.sease  that  effectively  manages 
their  medical  and.  when  appropriate, 
substance  abuse  treatment  needs. 

Grantees  should  evaluate  the  model's 
effectiveness  in  meeting  the  full  range  of 
physical,  psychological,  social,  and 
spiritual  needs  of  adolescents  and 
young  adults  who  are  seriously  or 
terminally  ill. 

(0  Develop  a  service  delivery  model 
for  women  with  HIV  disease  that 
emphasizes  the  coordination  of  services 
from  outreach,  counseling  and  HIV 
testing,  including  expanded  counseling 
and  testing  during  pregnancy,  through 
early  intervention  and  care,  including 
appropriate  therapeutic  drug  regimens, 
fora.symptomatic  and  symptomatic 
disease,  and  for  prevention  of 
Iratisniission  of  HIV  during  pregnancy 
and  delivery. 

Grantees  must  describe  how  the 
proposed  model  is  using  innovative 
features  to  reach  pregnant  women  and 
women  at  high  risk  (e.g..  substance 
abusing  women)  who  have  been 
reluctant  to  become  engaged  in 
traditional  counseling/testing  services, 
and  how  these  women  will  be  engaged 
and  retained  in  care  systems  for 
themselves  during  and  after  pregnancy. 
Priority  will  be  given  to  applicants  in 
States  or  cities  which  have  made  the 
decision  to  "routinely  recommend"  that 
women  (during  pregnancy  and/or 
whenever  they  receive  primary  care 
services)  learn  their  HIV  infection  status 
for  the  purposes  of  improving  their  own 
care  and  health  status:  preventing 
transmission  to  their  infants  during 
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pregnancy:  and  preventing  transmission 
during  breastfeeding.  The  funds  will  he 
used  primarily  to  support  system 
development  and  organizing  and 
training  providers.  The  intent  of  this 
sub-category  is  to  foster  systems  of  care 
for  women  with  HIV;  to  encourage  more 
women  to  know  their  infection  status;  to 
encourage  States  and  cities  to  develop 
plans  for  accomplishing  this;  and  to 
assess  the  reasons  for  and  impact  of  the 
various  de<:i>;ions  women  make 
regarding  HIV  testing,  use  of  AZT 
during  pregnancy,  and  adherence  to 
follow-up  care  decisions  made  jointly 
with  providers. 

(2)  Coordinated  delivfry  of  HIV  health 
and  support  services  to  specific  mobile 
populations  in  the  United  States, 
ensuring  the  delivery  of  continuous 
senices  throughout  the  course  of  HIV 
disease. 

For  the  purposes  of  this  categorv. 
mobile  populations  ore  defined  as 
border  populations;  populations  with 
migration  patterns  primarily  between 
the  continental  United  States  and  its 
territories  and  commonwealths  and 
between  the  United  States  and  other 
countries:  migrant  farm  labor  workers; 
and.  undocumented  workers  and 
residents.  Examples  of  .services  needed 
by  these  populations  include  primary 
medical  care,  mental  health  services! 
and  advocacy  or  other  legal  support 
ser\ices  that  address  AIDS 
di.scrimination  and  access  to  uire. 
Special  attention  must  be  paid  to 
ensuring  and  documenting  continuity  of 
care  for  clients  that  receive  care  from 
providers  located  in  different 
geographical  locations.  SPNS  is  seeking 
innovative  methods  of  interagency 
communication  and  for  tracking 
referrals  between  providers  so  that 
longitudinal  follow-up  of  clients  from 
provider  to  provider  will  be  possible. 
Grantees  must  evaluate  their  success  at 
ensuring  continuity  of  medical  care  and 
access  to  needed  support  sen-ices. 

(3)  Reduction  of  cultural,  linguistic, 
and/or  organizational  barriers  to  care  in 
a  geographically  defined  area  (e.g., 
neighborhood,  community,  region, 
state). 

Grantees  must  have  the  capacity  to 
analyze  reductions  in  organizational 
barriers  to  accessing  care.  AIDS  service 
providers  and  other  community-based 
organizations  located  in  the  geographic 
area  and  staffed  by  the  cultural  and/or 
linguistic  group  to  be  served  by  the 
proposed  service  delivery  model  are 
encouraged  to  apply  under  this 
category.  Grantees  submitting  a  proposal 
under  Category  #3  must  address  one  of 
the  following  four  populations: 

(a)  An  unaerserved  population  group 
experiencing  significant  barriers  to  care 


(e.g..  men  of  color.  HIV  infetted  women. 
AIDS  survivors,  etc.)  by  addressing  their 
access  to  care  issues  through 
organizational  collaboration  and 
inclusion  in  policy  development 
The  grantee  chooses  the  target 
population  in  this  sub-categorv  ba.sed  on 
documented  evidence  that  this 
population  affected  by  HIV  disease  is 
not  receiving  services'.  At  a  minimum, 
collaboration  among  providers  must 
include  all  Ryan  White  CARE  Act- 
funded  grantees  in  the  area  that  serve 
the  targeted  population. 

(b)  An  ethnic  group  facing  both 
linguistic  and  cultural  barriers. 

A  critical  component  of  a  propo.sed 
model  in  this  sub-category  must  be  the 
involvement  of  individuals  and/or 
community-based  organizations  with 
established  service  relationships  with 
the  targeted  special  population. 

(c)  Active  substance  abusers  utilizing 
priman,'  care  on  an  intermittent  basis  or 
uhodo  not  adhere  to  their  treatment 
regiment. 

Models  for  expanding  enrollment  and 
enhancing  retention  of  HIV  infected 
substance  users,  particularly  active 
users,  in  primary  care  may  include 
methods  of  increasing  primary  care 
providers"  knowledge.  receptivenes.=!. 
and  skill  in  treating  this  population. 

(d)  Individuals  or  special  populations 
e.xperiencing  HIV-based  discrimination 
in  health  care,  employment,  and/or 
housing,  that  inhibits  their  receipt  and/ 
or  utilization  of  health  care  services 

Grantees  must  demonstrate  and 
evaluate  how  innovative  advocacy 
services  targeting  HIV  discrimination 
impacts  access  to  and  utilization  of 
appropriate  health  care  for  people 
whose  needs  are  already  complicated  by 
cultural,  linguistic  or  organizational 
issues. 

(4)  Provider  training  and  education 
models  that  develop,  test,  and  evaluate 
strategies  for  increasing,  improving  or 
updating  knowledge  about  HIV  disease 
and  its  treatment  for  providers  in  rural 
areas,  correctional  facilities  or  mental 
health  services  programs  and  facilities. 

Grantees  should  collaborate,  when 
feasible,  with  existing  AIDS  Education 
and  Training  Centers  (AETC)  and  other 
training  centers  already  providing 
education  ser\'ices  to  a  wide  variety  of 
health  care  providers.  Adoption,  or 
adaptation  to  local  conditions,  of 
existing  training  models  with  outcome 
oriented  evaluation  is  encouraged.  The 
project's  evaluation  must  specify  the 
extent  to  which  providers  incorporate 
new  skills  and  knowledge  into  their 
practices,  and  if  there  are  any  changes 
in  numbers  of  people  with  HIV  disease 
.served  by  the  provider.  Evaluation 
designs  comparing  the  results  between 
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different  levels  or  inten.sjtv  of  training 
are  encouraged. 

Review  Criteria:  HIV  Servi  :e  Delivery 
Models 

All  applications  for  HIV  ;  ;.?rvi(  e 
Delivery  Model  cooperativi  agreements 
described  under  Category  (  )  through  (4] 
above  and  submitted  to  the  SPNS 
program  will  be  reviewed  a  id  rated  bv 
an  objective  review  panel.  I  actors  for 
the  technical  review  of  app  icationsare 
as  follows: 

Factor  1  1 10  points).  Ade<  uacv  of 
justification  of  need  within   he 
community  and  target  popu  ation  for 
the  propo.sed  program. 

Factor  2 125  points).  The  easibility. 
clarity  of  the  description, 
appropriateness,  innovative  qualitv,  and 
potential  for  replication  ant 
dissemination  of  the  proposed  model. 

Factor  3  (15  points). 
Compn^hen.sivene.ss  of  the  p  -ogram  plan 
as  descriixid  in  clearly  statei   goals, 
time-limited  and  measurabli  objectives 
for  each  goal,  activities  for  e  ich 
objective,  and  a  time  line  th;  t  shows  the 
scheduled  production  of  ma  uriais  that 
corresponds  to  milestones  slated  in  the 
objectives  and  program  eval  lation. 

Factor  4  (20  points).  Thou  ughness, 
feasibility  and  appropriateni  ss  of  the 
project's  capability  to  condu  ;t  and 
collaborate  on  a  comprehen.'-ive 
evaluation  design  and  a  plan  for 
dissemination  of  the  project';  findings. 
Factor  5  (15  points).  Comf  etenc  v  of 
the  applicant  organization  ir  fisc:ai  and 
program  management  as  evi(  enced  by 
(a)  the  consistency  between  I  he  . 

proposed  level  of  effort  and  I  le  budget 
ju.stification;  (b)  skill  level  ar  d  time 
commitment  required  in  the  personnel 
specifications;  (c)  the  level  o  resources 
being  proposed  to  conduct  a  [juality 
evaluation  of  the  project;  anc  (d) 
appropriate  confidential  ban  llingof 
medical,  social  service,  and 
epidemiological  data  of  clien  :s  served. 

Factor  6(15  points).  Exten:  iveness  of 
coordination  and  collaboratidn  with 
related  HIV  activities  within  he 
project's  catchment  area  as  d  )cumented 
by  the  applicant. 

Additional  Funding  for  SPN!  1 
Evaluation  &  Dissemination  i  :enter(s) 

In  addition  to  the  funds  pmvided  to 
successful  applicants  for  devi  ilopment 
of  service  delivery  model  demonstration 
projects,  additional  funds  wii  he 
provided  to  one  or  more  succ  jssful 
applicants  to  establish,  either  o 
by  subcontract,  evaluation  an  i 
dissemination  center(s)  to  wo-k  with  all 
of  the  SPNS  grantees  funded  i  mder  the 
HIV. Service  Delivery  Models 
HI  through  (41.  The  Center(s) 
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on  site  or 


"ategories 
.vill  have 


two  primary  respon.sibilifies:  (1)  to 
provide  technical  assistance  to  SPNS 
grantees  in  designing  and  implementing 
evaluation  studies  and  di.ssemination 
3'  tivities  for  their  individual  projects; 
and.  (2)  to  develop  and  coordinate  the 
ini[)lementation  of  cross-cutting 
t'valuntions  within  groups  of  similar 
projects.  HRSA  staff  will  offer  advice 
and  guidance  and  participate  in  each  of 
these  areas  as  well  as  monitor  the 
Center's  work  to  assure  its  progress  is  in 
accordance  with  program  objectives  and 
Federal  requirements.  HRSA  staff  may 
accompii.sh  this  task,  in  part,  through  an 
advisory  panel  composed  of  Federal 
employees  and  e.xlernal  consultants. 

Inclusion  of  a  request  for  additional 
funding  for  the  SPNS  Evaluation  and 
Di.ssemination  Center  is  not  a 
mandatory  requirement  of  the 
application.  Those  applications  not 
requesting  this  additional  funding  will 
be  given  equal  consideration  forser\ice 
riolivery  model  funding.  All 
applications,  regardless  of  inclusion  of  a 
request  for  evaluation  center  funding, 
will  be  scored  first  only  on  the 
applicant's  proposal  for  the  service 
delivery  model.  Service  delivery  model 
applications  which  are  approved  for 
funding  will  then  be  reviewed  for 
interest  in  the  additional  funding.  Only 
then  will  proposals  for  an  evaluation 
and  dissemination  be  reviewed  and 
scored  according  to  the  following. 

Review  Criteria:  Additional  Funding 
for  SPNS  Evaluation  &  Dissemination 
Centerfs) 

Those  successful  service  delivery 
model  applications  which  include  a 
request  for  funding  for  the  SPNS 
Evaluation  and  Dissemination  Center 
(Part  B)  will  be  eligible  for  review  and 
rating  by  an  objective  review  panel  of 
that  part  of  the  application. 
Applications  will  be  considered  for 
funding  on  the  basis  of  overall  technical 
merit  as  determined  through  the  review 
prcK;ess.  and  the  proposed  center's 
suitability  for  working  with  the  funded 
SPNS  projects.  Factors  for  the  technical 
review  of  Part  B  of  the  applications  will 
include  the  following: 

Factor  1  (25  points).  Qualifications 
and  experience  of  the  principal 
investigator,  the  proposed  staff  and 
consultants  in  designing  and  conducting 
health  service  evaluation  studies, 
disseminating  study  findings  and  in 
providing  technical  assistance  on 
evaluation  and  dissemination  issues. 
Factor  2  (30  points).  Adequacy  of 
plans  for  providing  technical  assistance 
to  SPNS  grantees  on  program  evaluation 
and  information  dissemination. 

Factors  (25  points).  Adequacy  of 
plans  for  designing  and  implementing 


cross-cutting  evaluations  within  groups 
of  similar  projects  and  for  assuring  data 
quality. 

Factor  4  (20  points).  Appropriateness 
of  budget,  staffing  plans,  facilities  and 
information  management  resources,  and 
time  frame  for  implementing  the 
project's  operational  and  programnintic 
objectives. 

Role  of  Federal  StaiT  in  Cooperative 
Agreements 

The  cooperative  agreement 
mechanism  allows  for  substantial  post- 
award  programmatic  participation  by 
SPNS  staff  in  the  projects'  operations.  In 
addition  to  the  project  officer's 
monitoring  function.  SPNS  .staff  will  be 
active  participants  in  the  op'^rations  of 
the  HIV  service  deliverv  model 
demonstration  projei;ts  and  the  SPNS 
evaluation  and  dissemination  center. 
SPNS  .staff  will  facilitate  the  exchange  of 
relevant  information  among  the  HIV 
service  delivery  model  projects  and 
provide  support  for  training  and 
consultation.  SPNS  staff  will  also 
monitor  the  function  and  activities  of 
the  center,  assuring  satisfactory  progress 
and  timely  reporting. 

"Substantial  programmatic 
participation"  means  that  SPNS  staff 
will  provide  guidance  and  coordination 
for  certain  programmatic  activities  to  a 
degree  beyond  their  cu.stomary 
stewardship  responsibilities  in  grants 
administration.  This  may  include,  but  is 
not  limited  to,  the  following: 
participating  in  the  design  and  direction 
of  activities  to  develop  cro.ss-cutting 
evaluation  studies;  a.ssisting  in  the 
selection  of  project  dire<;tor  and/or  other 
key  staff;  assisting  in  the  selection  of 
contractors;  participating  in  the  analvsis 
of  data;  coordinating  or  providing 
training  of  project  staff;  participating  in 
selection  and  approval  of  analysis 
mechanisms;  participating  in  selection 
of  results  for  publication;  and  providing 
assistance  in  the  management  and 
technical  performance  of  the  project's 
activities. 

Availability  of  Funds 

Section  2B18.  subsection  (a)  of  the 
Public  Health  Service  Act,  "Special 
Projects  of  National  Significance." 
permits  the  Secretary  to  alIot:ate  up  to 
ten  percent  of  the  funds  provided  for 
-Part  B  of  Title  XXVI  to  award  grants 
directly  to  public  and  non-profit  private 
entities  to  promote  the  statute's 
objectives.  Approximately  S9.7  million 
is  available  in  FY  1994,  to  fund  25  HIV 
service  delivery  model  demonstration 
projects  estimating  an  average  annual 
project  budget  of  $.350,000.  The 
evaluation  and  dissemination  center 
budget  will  be  ba.sed  on  the  availabilitv 


of  funds  in  relation  to  the  objective 
review  panel's  recommendations. 
Approximately  5600,000  is  available  in 
FY  1994  for  this  Center.  The  budget  and 
project  periods  for  approved  and  funded 
projects  will  begin  October  1.  1994. 

Project  periods  may  be  requested  for 
lip  to  five  years.  However, 
recommended  support  beyond  the  third 
year  is  subject  to  a  determination  by  an 
objective  review  panel  in  conjunction 
with  ;m  assessment  by  the  SPNS  staff  of 
the  project's  progrt^ss  to  date.  All  grants 
to  support  projects  beyond  the  first 
budget  year  will  be  contingent  upon  th<! 
availability  of  funds.  Congressional 
reauthorization  of  Ryan  White  CARI- 
Act  funding  within  the  sjT.ond  project 
year,  and  satisfactory  progress  each  year 
in  meeting  the  jprojecfs  objectives. 

All  grantees  funded  to  support  HIV 
service  delivery  model  demonstration 
proj(!Cts  under  this  Notice  are 
encouraged  to  secure  and  show 
evidence  of  non-SPNS  funding  support 
equal  to  20  percent  of  the  approved 
project  budget  by  the  fourth  projec;t 
year,  and  equal  to  40  percent  of  the 
approved  project  budget  by  the  fifth 
year.  Applicants  arc  required  to  submit, 
in  the  initial  application,  budgets  for 
«'ach  proposed  proj<>t;t  vear. 

Eligible  Applicants 

The  statute.  Section  2618  (a)  (1). 
specifies  that  grants  may  be  awarded  to 
public  and  non-profit  private  entities  to 
fund  special  programs  for  the  care  and 
treatment  of  people  with  HIV  disease. 
Eligible  entities  may  include,  but  are  not 
limited  to.  State,  local,  or  tribal  public 
health,  mental  health,  or  substance 
abuse  departments;  public  or  non-profit 
hospitals;  community-based  service 
organizations  (e.g..  AIDS  service 
organizations,  primary  health  care; 
clinics,  family  planning  centers.  AIDS 
discrimination  and  advocacy 
nrgar.izntions,  hemophilia  centers. 
I  oinmunity  mental  health  centers, 
substance  abuse  treatment  centers, 
urban  Indian  health  centers,  migrant 
health  centers,  Ryan  White  CARE  Act 
Title  Illb  clinics,  etc.);  institutions  of 
higher  education;  and  national  service 
provider  and/or  policy  development 
associations/organizations. 

Allowable  Costs 

The  basis  for  determining  allocable 
and  allowable  costs  to  be  charged  to 
PHS  grants  is  set  forth  in  45  CFR  part 
74,  Subpart  Q  and  45  CFR  part  92  for 
State,  local  or  tribal  governments.  The 
four  separate  sets  of  cost  principles 
prescribed  for  public  and  private  non- 
profit recipients  are:  OMB  Circular  A- 
87  for  State,  local  or  tribal  governments 
OMB  Circular  A-21  for  institutions  of 


higher  education;  45  CFR  part  74, 
Appendix  E  for  hospitals;  and  OMU 
Circular  A-122  for  nonprofit 
organizations. 


fieporting  and  Other  Requirements 

A  successful  applicant  under  this 
notice  will  submit  semi-annual  activity 
summar>'  reports  in  accordance  with 
provisions  of  the  general  regulations 
which  apply  under  45  CFR  Part  74. 
Subpart  J,  "Monitoring  and  Reporting  of 
Program  Performance."  with  the 
exception  of  State  and  local 
governments  to  which  45  CFR  Part  92. 
Subpart  C  reporting  requirements  apply. 
As  a  condition  of  all  awards  funded 
under  this  Notice,  grantees  will  be 
required  to  cooperate  with  HRSA  and 
the  SPNS  Evaluation  and  Dissemination 
center(s)  in  any  multi-site  evaluation 
studies  sponsored  by  the  SPNS  Program 

Healthy  People  2000  Objectives 

The  Public  Health  Scr\'ice  urges 
applicants  to  address  a  specific 
objective  of  the  Healthy  People  2000  in 
their  work  plans.  Potential  applicants 
may  obtain  a  copy  of  Healthy  People 
2000  (Full  Report:  Stock  No.  017-001- 
00473-0)  or  Healthy  People  2000 
(Summary  Report;  Stock  No.  017-001- 
0047.3-1)  through  the  Superintenflent  of 
Documents.  Cjoveniment  Printing 
CJffice.  Washington.  DC  20402-9325 
(Telephone:  (202)  783-3238) 

Federal  Snwke-Free  Compliance 

The  Public  Health  Ser\ice  strongly 
»;ncourages  all  grant  recipients  to 
provide  a  smoke-free  workplace  and 
promote  the  non-use  of  all  tobacco 
products.  This  is  consistent  with  the 
PHS  mission  to  protect  and  advance  the 
physical  and  mental  health  of  the 
.American  people. 

Public  Health  System  Reporting 
Requirements 

This  program  is  subject  to  the  Public; 
Health  System  Reporting  Requirements 
which  have  been  approved  by  the  Office 
of  Management  and  Budget  under  No. 
937-0195.  Under  these  requirements, 
any  community-based,  non- 
governmental applicant  must  prepare 
and  submit  a  Public  Health  System 
Impact  Statement  (PHSIS).  The  PHSIS  is 
intended  to  keep  State  and  local  health 
officials  apprised  of  proposed  health 
services  grant  applications  submitted 
from  within  their  jurisdictions. 

Community-based,  non-governmental 
applicants  are  required  to  submit,  no 
later  than  the  Federal  due  date  for 
receipt  of  the  application,  the  following 
information  to  the  administrator  of  the 
State  and  local  health  agencies  and  to 
the  State  and  local  AIDS  program 


din<;tor  in  the  arca(s)  to  be  impacted  by 
the  proposal:  (1)  a  copy  of  the  face  page 
of  the  application  (SF  424);  and.  (2)  a 
summar>-  of  the  project,  not  to  exceed 
one  page,  which  provides:  (a)  a 
description  of  the  population  to  be 
served;  (b)  a  summary  of  the  services  to 
be  provided;  and,  (c)  a  description  of  the 
coordination  planned  with  the 
appropriate  State  or  local  health 
agencies.  Copies  of  the  letters 
forwarding  the  PHSIS  to  these 
authorities  must  be  contained  in  the 
application  materials  submitted  to  thi.s 
program. 

Executive  Order  12372 

The  Special  Projects  of  National 
Significance  Grant  Program  has  betMi 
determined  to  be  a  program  subject  to 
the  provisions  of  Executive  Order 
12372,  concerning  intergovernmental 
review  of  Federal  Programs,  a,; 
implemented  by  45  CFR  Part  VM  Under 
urgent  conditions,  the  Secretary  may 
waive  any  provision  of  this  regulation. 
(See  45  CFR  part  100.13.)  The  Secretary 
has  waived  45  CFR  Part  100  due  to  the' 
compelling  netid  to  get  hinds  to 
grantees. 

The  OMB  Catalog  of  Federal  Domrstir 
Assistance  number  for  the  Special 
Projects  of  National  Significance  is 
93.928. 

Dated:  May  3.  1994. 
|nhn  H.  Kelso, 

.'\ctinf'  Administrator. 

IFR  Do<:.  94-14008  Filed  0-9-94:  8:4.'i  ani| 

BILLING  CODE  4160-1 S-P 


Public  Health  Service 

Notice  Regarding  Section  602  of  the 
Veterans  Health  Care  Act  of  1992; 
Manufacturer  Audit  Guidelines  and 
Informal  Dispute  Resolution 

agency:  Public  Health  Servic:e.  HHS 
ACTION:  Notice. 


SUMMARY:  Section  602  of  Public  Law 
102-585,  the  "Veterans  Health  Care  Act 
of  1992"  (the  "Act"),  enacted  section 
340B'of  the  Public  Health  Service  Act 
("PHS  Act"),  "Limitation  on  Prices  of 
Drugs  Purchased  by  Covered  Entili(!s." 
Section  340B  provides  that  a 
manufacturer  who  sells  covered 
outpatient  drugs  to  eligible  entities  must 
sign  a  pharmaceutical  pricing  agreement 
(the  "Agreement")  with  the  Secretary  of 
Health  and  Human  Services  (the 
"Secretary")  in  which  the  manufacturer 
agrees  to  charge  a  price  for  covered 
outpatient  drugs  that  will  not  exceed  an 
amount  determined  under  a  statutory 
formula. 
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DATES:  The  public  is  invi 
comments  on  the  proposei  i 
guidelines  and  dispute 
process  by  July  11,  1994 
consideration  of  the  comr 
submitted,  PHS  will  issue 
guidelines  and  the  dispute 
process. 

ADDRESSES:  Submit 
Alvarez  at  the  address  not 
FOR  FURTHER  INFORMATION 
Marsha  Alvarez.  R.  Ph.,  Di 
of  Drug  Pricing,  Bureau 
Health  Care,  4350  East 
West  Towers.  lOlh  Floor, 
20814.  Tel:  (301)  594-435^ 

SUPPLEMENTARY  INFORMATK  N 

Manufacturer  Audit  Guidrlines 
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with  respect  to  drugs  of  the 
manufacturer.  Manufacturer  audits  must 
be  conducted  in  accordance  with 
guidelines  developed  by  the  Secretary 
as  required  by  section  340B(a)(5)(C). 
This  notice  does  not  include  the  audit 
guidelines  to  be  used  by  Government 
auditors  where  the  Government 
performs  the  audit  of  the  records  of  the 
covered  entity's  compliance  with  the 
requirements  of  section  340B(a)(5)  (A) 
and  (B). 

The  following  is  the  proposed 
"Compliance  Audit  Guide"  concerning 
manufacturer  audit  guidelines  as 
developed  by  the  Secretary  pursuant  to 
section  340B(a)(5)(C): 

/.  General  Guidelines 

A  manufacturer  shall  conduct  an 
audit  only  when  the  Office  of  Drug 
Pricing  determines  that  there  is 
reasonable  cause  to  believe  a  violation 
of  section  340B(a){5)  (A)  or  (B)  has 
occurred.  The  manufacturer  must 
submit  a  request  for  an  audit  of  a 
covered  entity  to  the  Office  of  Drug 
Pricing.  [See  section  II  for  audit  steps). 
Auditors  have  an  ethical  and  legal 
responsibility  to  perform  quality  audits 
conducted  in  accordance  with 
Government  Auditing  Standards, 
Current  revision,  developed  by  the 
Comptroller  General  of  the  United 
States.  Patient  confidentiality 
requirements  must  also  be  observed. 
Audit  reports  must  be  prepared  at  the 
completion  of  the  audit.  Copies  of  the 
audit  report  shall  be  prepared  in 
accordance  with  the  reporti-ng  standards 
for  performance  audits  in  Government 
Auditing  Standards.  Current  Revision. 
The  cost  of  a  manufacturer  audit  will  be 
borne  by  the  manufacturer,  as  provided 
by  section  340B{a)(5)(C)  of  the  PHS  Act. 

(a)  Number  of  Audits 

Consistent  with  Government  auditing 
standards,  the  organization  performing 
the  audit  shall  coordinate  with  other 
auditors,  when  appropriate,  to  avoid 
duplicating  work  already  completed  or 
that  may  be  planned.  Only  one  audit 
will  be  permitted  at  any  one  time.  When 
specific  allegations  involving  the  drugs 
of  more  than  one  manufacturer  have 
been  made  concerning  an  entity's  failure 
to  comply  with  section  340B(a)(5)  (A) 
and  (B).  the  Office  of  Drug  Pricing  will 
determine  whether  an  audit  should  be 
performed  by  the  (1)  Government  or  (2) 
the  manufacturer. 

(b)  Scope  of  Audits 

The  manufacturer  must  submit  an 
audit  workplan  describing  the  audit  to 
the  Office  of  Drug  Pricing  for  review. 
The  workplan  will  be  reviewed  for 
reasonable  purpose  and  scope.  Further, 


a  determination  will  be  made  that  only 
those  records  of  the  covered  entity  that 
directly  pertain  to  the  potential 
violation(s]  will  be  accessed  including 
those  systems  and  processes  (e.g.. 
purchasing,  distribution,  dispensing. 
and  billing)  that  would  assist  in 
identifying  a  violation. 

(c)  Duration  of  Audits 

Audits  shall  be  performed  in  the 
minimum  time  necessary  with  the 
minimum  intrusion  on  the  covered 
entity's  operations. 

n.  Audit  Steps 

(a)  The  manufacturer  shall  notify  the 
covered  entity  in  writing  when  it 
believes  the  covered  entity  has  violated 
provisions  of  section  340B.  The 
manufacturer  and  the  covered  entity 
shall  have  at  least  30  days  from  the  date 
of  notification  to  attempt  in  good  faith 
to  resolve  the  matter. 

(b)  The  manufacturer  has  the  option 
to  proceed  to  the  informal  dispute 
resolution  process  described  later  in  the 
notice  without  an  audit,  if  it  believes  it 
has  sufficient  evidence  of  a  violation 
absent  an  audit.  If  the  matter  is  not 
resolved  and  the  manufacturer  desires 
to  perform  an  audit,  the  manufacturer 
must  file  a  request  for  a  covered  entity 
audit  with  the  Office  of  Drug  Pricing. 
[See  section  'FOR  FURTHER  INFORMATION  ' 
for  address.)  The  request  must  set  forth 
a  clear  description  of  the  reasonable 
cause  to  believe  that  a  violation  of 
section  340B(a){5)  (A)  or  (B)  has 
occurred,  along  with  sufficient  facts  and 
evidence  in  support  of  the  request.  In 
addition,  the  manufacturer  shall  provide 
copies  of  any  do<:uments  supporting  its 
claims. 

(c)  The  Office  of  Drug  Pricing  will 
conduct  a  preliminary  review  of  the 
documentation  submitted  to  determine 
if  reasonable  cause  exists.  If  the  Office 
of  Drug  Pricing  finds  that  there  is 
reasonable  cause  to  believe  that  a 
violation  of  section  340B(a){5)  (A)  or  (B) 
has  occurred,  the  audit  will  be 
permitted,  and  the  manufacturer  will  be 
notified  accordingly.  In  cases  where  the 
Office  of  Ehrug  Pricing  determines  that 
the  audit  shall  be  performed  bv  the 
Government,  the  Office  of  Drug  Pricing 
will  so  advise  the  manufacturer  and  the 
covered  entity. 

(d)  The  filing  of  a  request  for  an  audit 
does  not  affect  any  statutory  obligations 
of  the  parties  as  defined  in  section  340B 
of  the  PHS  Act.  During  the  audit 
process,  a  manufacturer  must  continue 
to  sell  covered  outpatient  drugs  at  or 
below  the  section  340B  ceiling  price  to 
the  (X)vered  entity  being  audited. 

(e)  Upon  approval  of  the  request  for 

a  covered  entity  audit,  the  manufacturer 


shall  then  submit  an  audit  vvorkplan  to 
the  Office  of  Dnig  Pricing  for  approval. 
The  Office  of  Drug  Pricing,  after 
(  onsiiitation  with  the  PUS  Office  of  Cost 
and  Audit  Management,  will  evaluate 
the  manufacturer's  workplan,  and 
approval  will  be  based  on  criteria  set 
iorlh  in  the  Audit  Program  section. 
Fi«'ld  Work  Standards  for  Performance 
Audits.  Government  Audit  Standards, 
Current  Revision.  The  audit  vvorkplan 
sliall  describe  in  detail  the  following: 

ID  Audit  objectives  (whHt  th«»  iuulit  is  t<» 
.iccomplish).  scopr  (type  of  diita  tn  he 
rcvicwfid.  systr.Tih  and  proc  i-d'.ircs  to  l«' 
I'XrtiniiKui.  ofntials  of  the  covered  (Mititv  to  in- 
iiilervicwod.  iind  oxpc*  fed  lim-  frann-  for  the 
.iii(lit),  and  mothodolOf^y  (prcj;  t-sscs  uscii  to 
KiitlitT  .111(1  analyze  data  and  to  provide 
'•videncf  to  n-Hi.h  conriiisioiiN  and 
ii-commendations); 

{2)  Skill  and  knowledge  of  the  audit 
'irfjanization's  personncd  to  staff  the 
as-;iginiu;nt.  their  supervision,  and  the 
intended  use  of  conssdtants.  experts,  and 
^j)^■(  iaiists: 

(  !]  Tests  and  pro<:(ulures  to  he  used  to 
asse.ss  the  covennl  enti!>  's  svstcni  of  intern,!! 
i.oiitrois: 

(4)  I'nK.edures  to  Ih;  used  lo  determine  the 
.iinounts  to  Im!  questiotied  should  violations 
of  se<.ti(.n  ;i40B(a|(S!  (.M  and  IB)  t)e 
di.s<  overud;  and 

(r>)  t'r(K:e(lures  to  he  used  in  pro!e(  t  p.iticnl 
Mi!itid<-n!iality 

(0  When  the  audit  workplan  has  been 
•jpproved.  the'Office  of  Drug  Pricing 
shall  notify  the:  (1)  Manufacturer  of  the 
approval  of  the  audit,  and  (2)  covered 
etitity  of  a  pending  maiuifacturer  audit. 
Thec.overed  entity  will  have  at  lea.sl  1:") 
<l,iys  from  the  date  of  receipt  of  the 
notice  to  prepare  for  the  audit. 

(g)  Suggested  audit  procedures 
UK. hide  the  following: 

(1)  Review  theiov^red  en!il>'s  polii  les 
.in(i  proLedurf^s  regarding  lite  proc  urenieiu. 

uveiiti.ry.  distribution,  dispensing,  and 
billing  for  covered  outpatient  drugs. 

(2)  Ass(rss  internal  (.ontrols  applicable  lo 
tin-  policies  and  pnx  edures  identified  aliovr 
i«I)  when  ne..ev;a,-v  to  satisfy  thenadit 
tiliji-clives. 

(I)  Review  thecoven-d  entity's  policies 
.ind  priM.edures  to  prevt^nl  the  nrsaleor 
rr.iiisfer  of  drugs  to  a  person  or  |)ersons  who 
arc  not  patients  of  the  covered  entity. 

(4)  T(;st  compliance  with  the  policies  and 
procedunts  identified  above  (»:i)  when 
ne(  e^sary  to  satisfy  the  audit  obj'-ctivtrs. 

(f))  Review  the  covered  entity's  nrcords  ot 
drug  pr(K:urement  and  distribution  and 
deti'rniino  whr-ther  the  covered  entity 
obtained  a  discount  only  for  those  programs 
•luthorized  to  rw;eivn  discounts  bv  wction 
!40noftlie»'HSAct. 

((i)  If  a  covered  entity  iIim^s  not  usi;  an  all   ■ 
iii<  lusive  billing  sy.stem  (per  encounter  or 
visit),  but  instead  bills  out[iati(mt  drugs  usinn 
.1  (.list  based  billing.sy.stem.  determine 
whi!lher  the  covenni  entity  has  provid(;d  its 
Medii  aid  provider  ntmilHT  to  the  Offii  e  of 
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Drug  Pricing  and  billed  Medicaid  at  the 
actual  acquisition  cost. 

(hi  Where  the  manufacturer's  auditors 
conclude  that  there  has  been  a  violation 
of  the  requirements  of  section  34()B(a){.S) 
{.A)  or  (B).  the  maiuifacturer's  auditors 
shall  identify  (1)  the  procedures  or  lack 
of  adherence  to  existing  procedures 
which  caused  the  violation,  and  (2)  the 
dollar  amounts  involved. 

(i)  Following  completion  of  the  audit 
field  work,  the  manufacturer's  auditors 
shall  provide  a  verbal  briefing  of  the 
audit  findings  to  the  covered  entity  to 
ensure  a  full  understanding  of  the  facts. 

(j)  An  audit  report  must  be  prtjpared 
at  tlur  completion  of  the  audit  in 
accordani «;  with  reporting  stanilards  for 
perforniance  audits  of  the  Government 
.-\udi!ing  Standards.  Current  Revision. 
The  manufacturer  shall  submit  a  copv  of 
the  audit  report  to  the  covered  entity" 
The  <:overed  entity  shall  provide  its 
response  lo  the  manufacturer  on  the 
audit  re()ort's  findings  and 
re<:ommendations  within  GO  days  from 
the  date  of  receipt  of  the  audit  report. 
When  the  covered  entity  agnn-s  with  the 
audit  report's  findings  and 
recommendations  either  in  hill  or  in 
part,  the  covered  entity  shall  include  in 
its  response  to  the  manufacturer  a 
descrij)tion  of  the  actions  plainied  or 
taken  to  address  the  audit  findings  and 
recommendations.  When  the  cov«!red 
entity  does  not  agree  with  the  audit 
rejiort's  findings  and  recommendations, 
the  covered  entity  shall  provide  its 
rationale  for  the  disagreement  to  the 
luanufacturer. 

(k)  Informational  copies  of  the  audit 
report  shall  also  be  submitted  to  the 
Office  of  Drug  Pricing  (see  section  For 
Further  information  Contact  for  the 
address),  the  Office  of  Inspector 
General.  Office  of  Audit  Services.  PHS 
Audits  Division  at  room  1-30,  Park 
BuiMiitg.  12420  Parklavvn  Drive. 
Kockville,  .MD  208.i7.  and  the  PHS  Cost 
and  Audit  Man.agement  Branch,  room 
17A-.10.  Parklawn  Building,  ,5600 
Fishers  Une,  Rockville.  MD  208.57. 

(I)  If  a  dispute  concerning  the  audit 
findings  and  recommendations  arises, 
the  parties  may  file  a  request  for 
informal  dispute  resolution  with  the 
Office  of  Drug  Pricing.  All  dispute 
resolution  procedures  developed  by  the 
Office  of  Drug  Pricing  shall  be  followed. 

Informal  Dispute  Resolution 

The  Office  of  Drug  Pricing  is 
proposing  an  informal  process  for  the 
resolution  of  certain  disputes  between 
manufacturers,  covered  entities,  and 
PHS  concerning  compliance  with  the 
provisions  of  section  340B  of  the  PHS 
Act.  PHS  expe<:ts  parties  to  utilize  this 


informal  process  before  resorting  to 
other  remedies  which  may  be  available. 

/  Typt's  of  Disputes  Covered 

Disputes  resolved  by  these  procedures 
include: 

(a;  A  manufacturer  believes  a  covered 
entity  is  in  violation  of  the  prohibition 
against  resale  or  transfer  of  a  covered 
outpatient  drug  provided  in  section 
34()B(a)(,S)(B)  of  the  PHS  Act.  or  the 
prohibition  against  duplicate  discounts 
or  rebates  provided  in  section 
340B(a)(.'i)(A)ofthePHSAct; 

(b)  A  covered  entity  believes  that  a 
manufacturer  is  charging  a  price  for  a 
covered  outpatient  drug  that  cxi  et-ds  the 
ceiling  price  as  determined  bv  section 
340B{a)(l)ofthePHSAct: 

(c)  A  manufacturer  is  conditioning  the 
.sale  of  covered  outpatient  drugs  to  a 
covered  entity  on  the  entity's  provision 
of  assurances  or  other  compliant  e  with 
the  manufacturer's  requirements  that  are 
based  upon  section  340B  provisions: 

(d)  .\  manufacturer  has  riifused  to  sell 
a  covered  outpatient  drug  to  a  covered 
entity  at  or  below  the  ceiling  price  as 
determined  by  section  340n(a)(  1 )  of  the 
PHS  Act: 

(e)  A  manufacturer  Indieves  that  a 

(  overed  entity  is  dispensing  a  covered 
outpatient  drug  in  an  una-.ilhorized 
.service  (eg.,  inpatient  sen  ices  or 
ineligible  clinics  vv:thin  the  same  health 
system): 

(f)  A  mamifatturer  believes  that  a 

•  overed  entity  has  not  complied  with 
the  audit  requirements  under  .section 
340B(a)(,T)(C)  of  the  PHS  Act.  or  the 
auditors  of  the  manufacturer  have  not 
abided  by  the  approved  workplan  or 
audit  guidelines. 

//.  Review  Prnccus 

Prior  to  the  filing  of  a  rfijuest  for 
review  with  the  Office  of  Drug  Pricing, 
the  parties  must  attempt,  in  good  faith, 
to  resolve  the  dispute.  All  parties 
involved  in  the  dispute  nm.st  maintain 
written  documentation  as  evidence  of  a 
good  faith  attempt  to  resolve  the 
dispute.  Such  evidence  includes 
documentation  of  meetings,  letters,  or 
telephone  calls  between  the  disputing 
parties  that  concern  the  dispute. 

If  the  dispute  has  not  been  resolvt^l 
after  a  good  faith  attempt,  a  party  may 
submit  a  written  request  for  a  review  of 
the  dispute  to  the  Director  of  the  Office 
of  Drug  Pricing.  (See  address  in  "For 
Further  Information  Contact"  section). 
The  party  requesting  the  n^view  mav 
not  rely  only  upon  allegations  but  is 
roquired  to  .set  forth  specific;  facts 
showing  that  there  is  a  genuine  and 
substantial  issue  of  material  fact  in 
dispute  that  requirtrs  a  rfview. 
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The  request  for  review  i  hall  include 
a  clear  description  of  the  lispute,  shall 
identify  all  the  issues  in  t  le  dispute, 
and  shall  contain  a  full  sti  tement  of  the 
party's  position  with  respi  set  to  such 
issue(s}  and  the  pertinent  acts  and 
reasons  in  support  of  the    arty's 
position.  In  addition  to  th  s  required 
statement,  the  party  shall  jrovide  copies 
of  any  documents  support  ng  its  claim 
and  evidence  that  a  good    aith  effort  was 
made  to  resolve  the  dispu'  e.  These 
materials  must  be  tabbed  <  nd  organized 
chronologically  and  accompanied  by  an 
indexed  list  identifying  ea  .h  document. 

The  filing  of  the  dispute  does  not 
affect  any  statutory  obligal  ions  of  the 
parties  as  defined  in  sectic  n  340B  of  the 
PilS  Act.  During  the  revit'  v  process,  for 
example,  a  manufacturer  r  lust  continue 
to  sell  covered  outpatient  Irugs  at  or 
below  the  section  340B  ce  ling  price  to 
all  covered  entities,  incluc  ing  the 
covered  entity  involved  in  the  dispute. 

The  Director,  Bureau  of  'rimary 
Health  Care,  shall  appoint  a  committee 
to  review  the  documentati  »n  submitted 
by  the  disputing  parties  an  i  to  make  a 
proposed  determination.  A  minimum  of 
three  individuals  shall  be  i  ppointed 
(one  of  whom  shall  be  desi  ^nated  as  a 
chairperson)  either  on  an  a  d  hoc,  case- 
by-case  basis,  or  as  reguJar  members  of 
the  review  committee.  The  chairperson 
shall  be  from  the  Office  of  Drug  Pricing 
and  the  committee  membe  s  shall  be 
from  other  sections  of  PHS  (eg.,  chief 
pharmacist,  auditor). 

lipon  receipt  of  a  reques  for  a  review, 
the  chairperson  of  the  revij  w  committee 
will  send  a  letter  to  the  par  v  alleged  to 
have  committed  a  violation.  The  letter 
will  include  (1)  the  name  o  the  party 
making  the  allegation(s).  (3  the 
allegution(s),  (3)  document;  tion 
supporting  the  party's  posi  ion.  and  (4) 
a  request  for  a  respon.se  to  <  r  rebuttal  of 
the  allegations  within  30  Cc  lendar  days 
of  the  receipt  of  the  letter.  ;  days  frorn 
the  date  of  the  postmark  of  he  letter 
will  be  allowed  for  mailing  and 
pro(.e.ssing  through  the  orgj  nization 

Upon  receipt  of  the  respr  nse  or 
rebuttal,  the  review  commi  tee 
chairperson  will  review  all 
documentation.  The  reques  and 
rebuttal  information  will  he  reviewed 
for  (1)  evidence  that  a  good  faith  effort 
was  made  to  resolve  the  dis  jute.  (2) 
(ompleteness,  (."))  adequate 
documentation  supporting  he  issues, 
and  (4)  the  reasonableness  <  f  the 
alleg.itions.  If  the  documeni  ation  is 
adequate,  the  review  comm  ttee  will  be 
convened  to  consider  the  m  itter. 

The  reviewing  committee  may,  at  its 
di.scretion.  invite  parties  to  liscus.s  the 
pertinent  issues  with  the  conmittee  and 


to  submit  such  additional  information 
as  the  committee  deems  appropriate. 

The  reviewi.Tg  committee  will 
propose  to  di.smiss  the  dispute,  if  it 
conclusively  appears  from  the  data, 
information,  and  factual  analyses 
contained  in  the  request  for  a  review 
and  rebuttal  documents  that  the.'-e  is  no 
genuine  and  substantial  issue  of  fact  in 
dispute.  This  proposed  finding  of  the 
committee  will  be  submitted  to  the 
Director  of  the  Office  of  Drug  Pricing  for 
consideration  and  approval.  A  written 
decision  of  dismissal  will  be  sent  to 
each  party  and  will  contain  the 
Director's  findings  and  conclusions  in 
detail  and  reasons  why  the  request  for 
a  review  did  not  raise  a  genuine  and 
substantial  issue  of  fact. 

With  all  other  proposed  findings,  the 
review  committee  will  prepare  a  written 
document  containing  the  findings  and 
detailed  reasons  supporting  the 
proposed  decision.  The  document  is  to 
be  signed  by  the  chairperson  and  each 
of  the  other  committee  members.  The 
(hairperson  will  submit  the  proposed 
findings  to  the  Director  of  the  Office  of 
Drug  Pricing  for  consideration  and 
approval.  The  Director's  written 
decision  will  be  sent  with  a  transmittal 
letter  to  both  parties. 

If  the  covered  entity  or  the 
manufacturer  does  not  agree  with  the 
Office  of  Drug  Pricing's  determination, 
the  covered  entity  or  the  manufacturer 
may  appeal  within  .30  days  after 
rwieiving  such  a  determination  to  the 
Administrator  of  the  Health  Resources 
and  Services  Administration  who  will 
appoint  a  re\iew  official  or  coniniitt(?e. 

///.  Penalties 

If  the  final  determination  is  that  a 
manufacturer  has  violated  the 
provisions  of  section  3408  of  the  PHS 
A(.t  or  the  PHS  pharmaceutical  pricing 
agreement,  the  manufacturers 
agreement  with  PHS  could  be 
terminated  or  other  actions  taken  as 
d(!emed  appropriate.  If  the  final 
determination  is  that  an  entity  has 
violated  .section  340B  prohibitions 
a;4ainst  resale  or  transfer  of  covered 
outpatient  drugs,  the  prohibition  against 
duplicate  discounts  and  rebates  (or 
billing  Medicaid  more  than  the  actual 
acquisition  cost  of  the  drug),  or  other 
statutory  prohibitions,  the  entity  shall 
be  liable  to  the  manufacturer  of  the 
covered  outpatient  drug  that  is  the 
subject  of  the  violation  in  an  amount 
equal  to  the  reduction  in  the  price  of  the 
drug  for  the  period  of  the  violation,  as 
provided  by  section  340B(a)(.5)(D)  of  the 
PHS  Act.  The  entity  may  also  be 
excluded  from  the  drug  discount 
program,  if  the  conduct  warrants  such  a 
sanction. 


After  tiie  dispute  is  resolved,  any 
disputt  d  .mounts  plus  the  rate  of 
interest  -uust  be  paid  or  credited  to  an 
accourii  unlance  no  later  than  30  days 
followi-;-;  a  final  determination.  Interest 
will  ber,  .1  io  accrue  from  the  time  the 
manufu.  turer  is  deemed  to  have  been 
out  of  cumpliance  with  section  340B  (or 
provisions  of  the  PHS  Pharmaceutical 
Pricing  Agreement)  or  the  entity  is 
deemed  to  have  violated  prohibitions  of 
section  34r)B.  The  interest  rate  will  be 
based  upon  an  annual  rate  established 
by  the  Secretary  of  the  Treasury  after 
considering  private  consumer  rales  of 
interest  prevailing  at  the  time  of  the 
violation.  This  rate,  utilized  by  the 
Department  of  Health  and  Human 
.Services  (HHS)  in  the  collection  of  debts 
owed  to  the  United  States,  may  be 
revised  quarterly  by  the  Secretary  of  the 
Treasury  and  is  published  by  the  HHS 
Assistant  Secretary  for  Management  and 
Budget  in  the  Federal  Register.  See  4.'j 
CFR  30.13  Parties  will  appiv  the  interest 
rate  for  the  quarter  in  which  the 
\  iolation  ocTum;d,  and  this  rate  will 
remain  fixed  for  the  duriilion  of  the  time 
in  which  interest  accnies. 

(The  reporting  rpquiromf^nts  of  this  (lo<.imi(!ni 
are  siibjcT.t  to  Office  of  M;iniigemciit  iiini 
Budget  (OMB)  c.lc;aranc,t!  iiiiciiT  the 
Piiperwork  Keiluction  Ac  t  of  1980.  44  I'.SC 
;j.S01-;)52f).  and  will  not  Ix;  iniplcimi'iili-d 
until  siif;h  cilenranco  has  hern  yhlaiacd) 

DiitPii:  June?  6.  T)q4. 
l.iro  V.  Sumaya, 

Adiuinistnitor,  Hf>ilt)t  Re^inin  ts  and Srniies 
Arlministnition. 

ii  K  DcM  .  94-14089  Pilcnl  6-'>-94.  RAF,  ami 

BILLING  CODE  4160-1S-P 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Community  Planning  and 
Development 

[Docket  No.  N-94-1917;  FR-3350-N-871 

Federal  Property  Suitable  as  Facilities 
To  Assist  the  Homeless 

agency:  Offic;e  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development,  HUD. 

ACTION:  Notice. 


SUMMARY:  This  Notice  identifies 
unutilized,  underutilized,  excess,  and 
surplus  Federal  property  reviewed  by 
HUD  for  suitability  for  possible  use  to 
assist  the  homele.ss. 

ADDRESSES:  For  further  information, 
contact  Barbara  Richards,  room  72R2, 
Department  of  Housing  and  Urlwn 
Development,  4.51  Seventh  Street  S\V., 


Washington.  DC  20410;  telephone  (202) 
708-4300;  TDD  number  for  the  hearing- 
inid  speetjh-impaired  (202)  708-2565 
(these  telephone  numbers  are  not  toll- 
free),  or  call  the  toll-free  Title  V 
information  line  at  1-800- i)2 7-75 »i5. 

SUFPLEMENTARV  INFORMATION:  h\ 
accordance  with  5fi  FR  237^9  (May  24. 
H191)  and  section  501  of  the  Stewart  B. 
Mi.Kinnev  Homeles.s  Assistance  Act  (42 
use.  11411),  as  amended.  HUD  is 
publishing  this  Notice  to  identify 
Federal  buildings  and  other  real 
property  that  HUD  has  reviewed  for 
suitability  for  use  to  assist  the  homeless. 
The  propcmies  were  reviewed  using 
information  provided  to  HUD  by 
Federal  landholding  agencies  regording 
unutilized  and  underutilized  building.s 
and  real  property  controlled  by  such 
agencies  or  by  GSA  regarding  its 
inventory  of  excess  or  surplus  Federal 
property.  This  Notice  is  also  publisiied 
in  order  to  comply  with  the  December 
12.  1988  Court  Order  in  Xational 
Cnalition  for  the  Hnnwht^K  v.  Vntt^rniis 
Administration.  No.  88-2S03-OG 
(D.D.C.). 

Properties  reviewed  are  listed  in  this 
Notice  according  to  the  following 
categories:  Suitable/available,  suitable/ 
unavailable,  suitable/to  be  excess,  and 
unsuitable.  The  properties  li.sfed  in  the 
three  suitable  categories  have  been 
reviewed  by  the  landholding  agencies, 
and  each  agency  has  transmitted  to 
HITJ:  (1)  Its  intention  to  make  the 
property  available  for  use  to  a.s.si.st  the 
homeless,  (2)  its  intention  to  declare  the 
property  cxce.ss  to  the  agency's  needs,  or 
(3)  a  statement  of  the  reasons  that  the 
property  cannot  be  declared  excess  or 
made  available  for  use  as  facilities  to 
assist  the  homeless. 

Properties  listed  as  suitable/available 
will  be  available  exclu.sively  for 
homele.ss  use  for  a  period  of  60  da>s 
from  the  date  of  this  Notice.  Homeless 
assistance  providers  interested  in  any 
such  property  .should  send  a  written 
expression  of  interest  to  HHS.  addressed 
to  Judy  Breitman,  Division  of  Health 
Facilities  Planning,  U.S.  Public  Health 
Service,  HHS,  room  17A-10,  5600 
Fishers  Lane.  Rockville,  MD  20857; 
(301)  443-2265.  (This  is  not  a  toll-free 
number.)  HHS  will  mail  to  the 
intere.sted  provider  an  application 
packet,  which  will  include  in.structions 
for  completing  the  application.  In  order 
to  maximize  the  opportunity  to  utilize  a 
.suitable  property,  providers  should 
submit  their  written  expressions  of 
interest  as  soon  as  possible.  For 
complete  details  concerning  the 
processing  of  applications,  the  reader  is 
encouraged  to  refer  to  tiie  interim  rule 
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governing  this  program.  !>6  FR  23789 
(May  24, 1991). 

For  properties  listed  as  suiiablp/lo  be 
excess,  that  property  may.  if 
subsequently  accepted  as  e.vcess  by 
GSA.  be  made  available  for  use  by  the 
homele.ss  in  accordance  with  applicable 
law,  subject  to  screening  for  other 
Federal  use.  At  the  appropriate  lime. 
HUD  will  publish  the  property  in  a 
Notice  showing  it  as  either  suitable/ 
available  or  suitable/unavailable. 

For  properties  li.sted  as  suitable/ 
unavailable,  the  landholding  agencv  has 
dw.ided  that  the  property  cannot  be 
declared  excess  or  made  available  for 
use  to  assist  the  homeless,  and  the 
property  will  not  be  available 

Properties  listed  as  unsuitable  wdl 
not  be  made  available  for  anv  other 
purpose  for  20  days  from  the  date  of  th.is 
Notice.  Homeless  assistance  providers 
interested  in  a  review  by  HUD  of  the 
determination  of  unsuitability  should 
call  the  toll  free  information  line  at  1- 
800-927-7588  for  detailed  instructions 
or  write  a  letter  to  Barbara  Ri(.hards  at 
the  address  listed  at  the  beginning  of 
this  Notice,  hicluded  in  the  reque.st  for 
review  should  be  the  property  address 
(including  zip  ( ode),  the  date  of 
publication  in  the  Federal  Register,  the 
landholding  agency,  and  the  property 
number. 

For  more  information  regarding 
particular  properties  identified  in  this 
Notice  (i.e.,  acreage,  floor  plan,  existing 
sanitary  facilities,  e.xact  street  address), 
providers  should  contact  the 
appropriate  landholding  agencies  at  the 
following  addres.ses:  U.S.  Navy:  John  J. 
Kane.  Deputy  Division  Director,  Dept.  of 
Navy.  Real  Estate  Operations.  Naval 
Facilities  Engineering  command,  200 
Stovall  Street,  Alexandria,  \'A  22332- 
2300;  (703)  325-0474;  GSA:  Leslie 
Carrington,  Federal  Property  Resources 
Services.  GSA,  18th  and  F  Streets  N\V. 
Washington,  DC  20405;  (202)  208-0619: 
Dept.  of  Interior:  Lola  D.  Knight, 
Property  Management  specialist,  Dept. 
of  Interior,  1849  C  St.  NW.  Mailstop 
5512-MIB,  Washington,  DC  20240;  (202) 
208-4080;  U.S.  Army:  Elaine  Sims. 
CECPW-FP.  U.S.  Army  Center  for 
Public  Works.  7701  Telegraph  Road, 
Alexandria,  VA  22310-3862;  (703)  355- 
3475;  Dept.  of  Energy:  Tom  Knox, 
Acting  Team  Leader,  Facilities  Planning 
and  Acquisition  BrancJi,  FM-20. 
Forrestal  BIdg.,  Room  6H-058, 
Wa.shington,  IX!  20585;  (202)  ,586-1191; 
(These  are  not  toll-free  numbers). 


Dat.'d:  liinc  3.  1994. 
Jacquie  M.  Lawtn^. 

Ot^piily  AssistdiU  Sei  rftanforEcnnonur 
Dwclopny^nt. 

TITLE  V,  FEDERAL  SURPLUS  PRQOERTY 
PROGRAM  FEDERAL  REGISTER  REPORT 
FOR  06/10:94 

Suitable/Available  Properties 

B-i,htin^s  lt:y  Stiiti  I 

3  bUiiis. 

Formor  IS.  Fort-st  .Scrviji-  A.lmin  Silt- 

Fox  Liiiio 

Bcifuhih  Ct.:  Piu'tilo  CO  8102:)- 

L.!n(ilu)l.iing  .^(^oncy:  dSA 

ProjKTly  Numbi-r:  549330002 

.Stiitiis:  E.xf.css 

(.onui.cnt-  1100  sq.  ft.  2-st«(ry  h<ms«'  »i(K»  stj 
ft.  1 -story  hoii<;e  and  13(HJ  sq.  fi.  fiAmfif 
most  recent  iisi- — i.i.issnxim  ftoMyc 
rt^si<l(!iicp 

CSANiimhr  /-CK-CO-SJ.S 

Ijind  lliy  SUiUI 
Kans.is 

I'iiri.cis  «2  Hiui  at 

r.iU  River  L.ikf 

.Sc(.iinns  25  Hnd  2h  Co  (irccnvimKi  K.S 

L.in(ih()l()ing  Aijcnt  y  (J.SA 

I'roptTtv  Number  aiWKHMib 

Status:  Excess 

("ommcnt;  b4.24  acres,  nio.sl  receiil  »s«— 

u'l  real  ion 
CSA  Niimlwr  --I)-K.S-^).'il3 

PlIiTto  Kko 

I'arc  d  C 

Naval  StalKin.  K(«iscvpli  Komis 

Vioqufs  I'K  007H.S- 

Laiiiiholding  A^itk  y:  (;SA 

Property  Nunilier:  5493400(M 

Status:  Excess 

Comment;  96.41  acres,  .subject  to  water /.sewer 

easement,  access  restri<;tions.  most  re<  eiit 

use — l)uffer  zone 
CSA  NumlK'r:  2--N-PK-4Kfi 

Suitable.'L'navailable  Pruperlies 

Lind  (l)y  Statfl 

Arizona 

QuartermastiT  D«'pof 

4th  .Avenue  and  ( ioloradii  Kiver 

Yuma  (>):  Yuma  AZ  85364- 

Landhohiing  Agency;  Interior 

Property  NumlM-r:  619420001 

Status;  Unutilized 

Comment:  Less  than  1  a(.re.  dirt  and 

shru!)lMT\'  along  the  river,  leas*: 

restrictions.  histori<:al  site 

Unsuitable  Properties 

Ihiildings  ll>y  Stdtfl 

Alal)ama 

BIdR.  402-C 

Alabama  Army  Ammunition  Plant 

(,"hildersburgQ»;  Talladega  AL  35044- 

Landholding  Agenc-y;  Army 

Prop<Tfy  Number:  219420124 

Status;  Unutilized 

Reason:  Secured  Area 

BIdg.  233.  Fori  M(Clellan 

Aniiiston  Co:  Cjjlhoun  AL  .3h20.^)-.S(MK) 
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Landholding  Agency:  Army 

Property  Number  2194201^ 

Status.  Unutilized 

Reason:  Extensive  deterioraion 

BIdg.  283,  Fort  McClellan 

Anniston  Co:  Calhoun  AL  3*205-5000 

Landholding  Agency:  Army 

Property  Number:  21942012b 

Status:  Unutilized 

Reason:  Extensive  deterioraion 

Bldg.  686,  Fort  McClellan 

Anniston  Co:  Calhoun  AL  34205-5000 

Landholding  Agency:  Army 

Property  .Number:  21942012F 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Facility  731,  Fort  McClellan 

Anniston  Co:  Calhoun  AL  3(  205-5000 

Landholding  Agency:  Army 

Property  Number:  21942012  I 

.Status:  Unutilized 

Reason:  Extensive  deteriorat 

Bldg.  732.  Fort  McClellan 

Anniston  Co:  Calhoun  AL  33205-5000 

Landholding  Agency:  Army 

Property  Number:  21942012'  I 

Status:  Unutilized 

Reason:  Extensive  deteriorat 

Bldg.  733.  Fort  McClellan 

Anniston  Co:  Calhoun  AL  3tl205-5000 

Landholding  Agency:  Army 

Property  Number:  219420131 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  1386.  Fort  McClellan 

Anniston  Co:  Calhoun  .AL  3ffi05-50OO 

Landholding  Agency:  Army 

Property  Number:  21942013 

Status:  Unutilized 

Reason:  Extensive  deterioratjin 

'\rkansas 

Bldg.  251.  Fort  Chaffi;e 
Ft  Chaffee  Co:  Sebastian  .^R 
Landholding  Agency:  Army 
Property  Number:  21942013; 
Status:  Unutilized 
Reason:  Extensive  deteriorat 
Bldg  1095.  Fort  Chaffee 
Ft.  Chaffee  Co:  Sebastian  AR 
Landholding  Agency:  Army 
Property  Number:  21942013; 
Status:  U'nutilized 
Reason:  Extensive  deteriorati 
Bldg.  1185,  Fort  Chaffee 
Ft.  Chaffee  Co:  Sebastian  AR 
Landholding  Agencv:  A.^mv 
Property  Number:  219420134 
Status:  Unutilized 
Reason:  Extensive  deteriorati 

Bldg.  1342,  Fort  Chaffee 
Ft.  Chaffee  Co:  Sebastian  AK 
Landholding  Agency:  Army 
Property  Number:  219420135 
Status:  LInutilized 
Reason:  Extensive  deteriorati 
Bldg.  1590,  Fort  Chaffee 
Ft.  Chaffee  Co:  Sebastian  AR 
Landholding  Agency:  Army 
Property  Number:  219420136 
Status:  Unutilized 
Reason:  Extensive  deteriorati 
Bldg.  1680.  Fort  Chaffee 
Pt.  Chaffee  Co:  Sebastian  AR 


72905-5000 


I  )n 


72905-5000 


2905-5000 


'2905-5000 


2905-5000 


I  n 


2905-5000 


Landholding  Agency:  Army 
Property  Number:  219420137 
Status:  Unutilized 
Reason:  Extensive  deterioration 
Bldg.  12-600 
Pine  Bluff  Arsenal 

Pine  Bluff  Co:  Jefferson  AR  71602-9500 
Landholding  Agency:  Army 
Property  Number:  219420138 
Status:  Unutilized 
Reason:  Secured  Area,  Extensive 
deterioration 

Bldg.  12-610 

Pine  Bluff  Arsenal 

Pine  Bluff  Co:  Jefferson  AR  71602-9500 

Landholding  Agency:  Army 

Property  Number:  219420139 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  16-^20 

Pine  Bluff  Arsenal 

Pine  Bluff  Co:  Jefferson  AR  71602-9500 

Landholding  Agency:  Army 

Property  Number:  219420140 

Status:  Unutilized 

Reason:  Secured  Area,  Extensive 

deterioration 
Bldg.  16-430 
Pine  Bluff  Arsenal 

Pine  Bluff  Co:  Jefferson  AR  71602-9500 
Landholding  Agency:  Army 
Property  Number:  219420141 
Status:  Unutilized 
Reason:  Secured  Area,  Extensive 

deterioration 
Bldg.  16-450 
Pine  Bluff  Arsenal 

Pine  Bluff  Co:  Jefferson  AR  71602-9500 
Landholding  Agency:  Army 
Property  Number:  219420142 
Status:  Unutilized 
Reason:  Secured  Area,  Extensive 

deterioration 

Colorado 

Bldg  T-200.  Fort  Carson 

Colorado  Spring  Co:  El  Paso  Co  8091 3- 

Landholding  Agency:  Army 

Property  Number:  219420143 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Ceorgia 

Bldg.  34603,  Fort  Gordon 

Ft.  Gordon  Co:  Richmond  GA  .30905- 

Landholding  Agency:  Army 

ProptTty  Number:  219420144 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  51201.  Fort  Gordon 

Ft.  Gordon  Co:  Richmond  GA  30905- 

Landholding  Agency:  Army 

Property  Number  219420145 

Status:  llnutilized 

Reason:  Extensive  deterioration 

Bldg.  P-133 

Hunter  Army  Airfield 

Savannah  Co:  Chatham  GA  31409- 

Landholding  Agency:  Armv 

Property  Number:  219420146 

Status:  L^nutilized 

Reason:  Extensive  deterioration 

Bldg.  T-220 

Hunter  Army  Airfield 

Savannah  Co:  Chatham  GA  31409- 


Landholding  Agency;  Army 

Property  Number  219420147 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  T-422 

Hunter  Army  Airfield 

Savannah  Co:  Chatham  GA  3140&- 

Landholding  Agency:  Army 

Property  Number:  219420148 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  T-708 

Hunter  Army  Airfield 

Savannah  Co:  Chatham  GA  3140&- 

Landholding  Agency:  Army 

Property  Number  219420149 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  T-1007 

Hunter  Army  Airfield 

Savannah  Co:  Chatham  GA  31409- 

Landholding  Agency:  Army 

Property  Number:  219420150 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  S-1200 

Hunter  Army  Airfield 

Savannah  Co:  Chatham  GA  31409- 

Landholding  Agency:  Army 

Property  Number:  219420151 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  917 

Hunter  Army  Airfield 

Savannah  Co:  Chatham  GA  31409- 

Landholding  Agency:  Army 

Property  Number:  219420152 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  8667 

Hunter  Army  Airfield 

.Savannah  Co:  Chatham  GA  31409- 

Landholding  Agency:  Armv 

Property  Number:  219420153 

Status:  Unutilized 

Reason:  Within  airport  runway  clear  zone 

Bldg.  08.  Fort  Stewrart 

HincsvilleCo:  Liberty  GA  31314- 

Landholding  Agency:  Army 

Property  Number:  219420155 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  T153.  Fort  Stewart 

HinesvilleCo:  Liberty  GA  31314- 

Landholding  Agency:  Army 

Property  Number:  2194201,56 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  156,  Fort  Stewart 

Hinesville  Co:  Liberty  GA  31314- 

Landholding  Agency:  .Armv 

Property  Number:  219420157 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  339,  Fort  Stewart 

HinesvilleCo:  Liberty  G A  31314- 

Landholding  Agency:  Army 

Property  Number:  219420158 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  T-369,  Fort  Stewart 

HinesvilleCo:  Liberty  GA  31314- 

Landholding  Agency:  Armv 

Property  Number:  219420159 
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St.'itiis:  Unutilized 
Reason:  Extensive  deterioration 
ni.ig.  T-372,  Fort  Stewart 
HincsvilloCo;  Liberty  CA  31314- 
Liindh'jldins  Agency:  Arniv 
Property  Number:  219420160 

Status:  Unutilized 

Koason:  Extensive. deter ior.ition 

Bl<ig.  6;;5,  Fort  Stewart 

fMsTrsviiloCo:  Liberty  CA  31314- 

Laiulholding  Agency:  Army 

Property  Number:  219420161 

Status:  Unutilized 

K(;;isun:  Extensive  deterioration 

Bltig.  701,  Fort  Stewart 

HinesvillnCo:  Liberty  (lA  313!4- 

Landholding  Agency:  Arniv 

Property  Number:  219420162 

Slati.s:  Unutilized 

Pvcason:  Extensive  deterioration 

Bldg.  70H,  Fort  Stewart 

HiiicsviileCo:  Liberty  CA  31314- 

Landholding  Agency:  /\rmv 

Pro]5(!rty  Numlxjr:  219420163 

Stalus:  Unutilized 

K'iiison:  Extensive  d(>ti;ri()nition 

P.idg.  927.  Fort  Stewart 

Hincsville  Co:  Liberty  GA  31314- 

Landholding  Agency:  Armv 

Property  Nunibcir:  219420164 

Stalus:  Unutilized 

Reason:  Extensive-detHrioration 

BIdg.  1008,  Fort  .Stewart 

Hinesvill(;C():  Liberty  (;A  31314- 

Landliolding  Agency:  Army 
Property  Number:  219420165 
Status:  U'nutilized 
Reason:  Extensive  deterioration 
Bldg.  1310.  Fort  .Stewart 
HinesvilleCo:  Liberty  (i.A  31314- 
Landholding  Agency:  Anny 
I'roperty  Numbiir:  219420166 
Status:  Unutilized 
Reason:  Extensive  deterior;itiiin 
Bldg.  1312,  Fort  Stewart 
Hinesville  Co:  Liberty  llA  31314- 
Landholding  Agency:  Army 
Property  Number:  219420167 
Status:  Unutilized 
Reason:  Extensive  deterioration 

Bldg.  8021.  Fort  Stewart 

I  iinesville  Co:  Liberty  CA  31314- 

Landholding  Agency:  Army 

Prop<!rty  NumlH;r:  219420168 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  19721,  Fori  Stewart 

Hinesville  Co:  Lib(!rty  CA  31314- 

LandhoiuD.g  Agency:  Army 

Prop«:rtv  Numl)er  219420169 

Status:  Unutilized 

Reason:  Other 

C;omment:  Detached  latrine 

Hawaii 

Bldg.  P-1,519A/B 

Schofield  Bamicks.  Hauula  Loop 

Wahiawa  HJ  96786- 

Landholding  Agency:  Army 

Prop(>rty  Number  219420154 

Status:  Unutilized 

Reason:  Extensive  dcterionition 

Illinois 
Bldg.  103 


Chartiis  Melvin  Price  Support  Center 
Cranite  City  Co:  Madison  IL  62040- 
Uindholding  Agency:  Army 
Property  Number:  219420182 
Status:  Unutilized 
Reason:  Secured  Area.  ExKmsive 

deterioration 
Bldg.  114 

Charels  .Melvin  Price  Support  Center 
OaniteCity  Co:  Madison  IL  62040- 
Landhoiding  Agency:  Army 
Property  Number:  219420183 
Status:  Unutilized 
Reason:  .Secured  Area.  Extensivn 

deterioration 
Bldg.  417 

Charles  Melvin  Price  Support  Ctmtr-r 
Cranite  City  Co:  Madison  IL  62040- 
Landholding  Agency:  Army 
Property  Number:  219420184 
.Status:  Unutilized 
Reason:  Secun:d  .^rca.  Exten.sivt; 

diiterioration 

Indiana 

Bldg.  TC:i24 

Indiana  Army  Ammuniti<m  Plant 

Charlestown  Co:  Clark  IN  471 1 1- 

Landholding  Agency:  Army 

Property  NumL-er:  21 9420170 

Status:  Unutilized 

Reason:  Within  2{K)0  ft.  of  tlimmabli!  or 

explosive  material.  .Secure.)  ,'\rea 
Bldg.  738 

Indiana  Army  Ammunition  Pl.iui 
Ch;irl(!stown  Co:  Clark  IN  47111- 
Landholding  Agency:  Armv 
Property  Number:  219420171 
Status:  Unutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material,  .Secured  An;a 
Bldg.  739 

Indiana  .^^my  Ammunition  Plant 
Charlestown  Cat.  Clark  IN  47111- 
Landholding  .'\gency:  Army 
Property  Number:  219420172 
Status:  Unutilized 
R.MSon:  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  ,\rea 
Bldg.  741 

Indiana  Army  Ammunition  Plant 
Cliarl.;stown  Qi:  Clark  IN  47111- 
Landholding  Agency:  Army 
Property  Number:  219420173 
Status:  Unutilized 
Reason:  Within  20(K)  ft.  of  flammable  or 

explosive  material.  Secured  An^a 
Bldg.  1503 

Indiana  Army  Ammunition  J'iaiil 
Charlestown  Qi:  Clark  IN  471 11- 
Landholding  Agency:  Armv 
Property  Number:  219420174 
Status:  linutilized 
Reason:  Within  2000  ft.  of  flammabl.'  or 

(explosive  material,  Secured  Anta 
Bldgs.  1516,  1517 
Indiana  Army  Ammunition  Plant 
Charlirstown  Co:  Clark  IN  47111- 
I-mdholding  Agency:  Armv 
Pro|)erfy  Number:  2194201 75 
Status:  Unutilized 
Reason:  Within  2000  h.  of  flammable  or 

explosive  material,  .Se<  ured  .^rea 
11  Bldgs. 
Indiana  Army  Ammuoilion  Plant 
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Charlestown  Co:  Clark  IN  471 1 1- 
L<M.ation:  «2701,  2703-2704.  2706.  27(l<i 

2713.  2716-2718.  2722.  2730,  2735 
Landholding  Agency:  Armv 
Prop<-rty  Numl)or:  219420176 
Stalus:  Unutilized 

Reason;  Within  20(K)  ft.  of  nanmiabl.  ..i 
explosiv  i>  material,  Se<,urod  Area 
.       5  Bi.lgs. 

Indiana  .'Krmy  .Ammunilifm  I'lant 
Charlestown  Co:  Clark  IN  47111- 
LiM:ation:  #2708.  2725.  2728.  2732-2 
Liindholding  Agency:  Army 
ProjMTtv  Number:  219420177 
Status:  Imulilizcd 
Reason:  Within  2000  ft.  of  fl.inimabli 

exjilosive  material.  .Si!f.unMl  Ansi 
Bldg.  2731 

Indiana  Army  Aminunilion  Plant 
Charl.'stown  Co:  Clark  IN  47111- 
bmdholding  Agenc  y:  Army 
Properly  Number:  219420178 
Stalus;  Unutilized 
Reason:  Within  2000  ft.  of  llaiiunal/li 

explosive  malerial,  Sccu.'ed  Area 
Bldgs.  2740,2747,2749 
Indiana  .^rmv  Ammunition  Plant 
Charlestown  Co:  Clark  IN  47111- 
Liuidholding  Agency:  Army 
Pidperty  .Numhi^r:  219420179 
Sl:ttus;  I  inutiiized 
RiMson:  Within  20<H)  ft.  r.f  flammable 

explosive  material.  .SiH.ured  ArrM 
Bldgs.  3056.  3059.  3062-3067 
Indiana  Armv  Ammunition  I'Irtnl 
Charlestown  Co:  Clark  L\  471 1 1- 
Umdholding  .Agency:  Armv 
Propi'rty  .NumlMJr:  219420180 
Status:  i^nuldized 
Reason;  Within  2000  ft.  of  fl.immabie 

exi)losive  malerial,  .Sei  uri'il  Area 
Bldg  6(i66 

Indiana  Army  Ammunition  Plant 
Charlestown  C;o:  Clark  IN  47111- 
Landholding  Agency:  Armv 
Property  NumlM^r:  219420181 
Stalus:  i.!nuliliz('d 

Reason;  Within  2000  ft.  of  namnwbb 
explosivi!  mall-rial.  .S«!cured  An-a 

Kansas 

Bblgs.  133-1.  133-2.  134 

Sunflower  Army  .Ammunition  Plant 

DcSoto  Co;  |ohn.son  KS  66018- 

Ljmdholding  Agency;  Army 

Prop<!rty  Numlwr;  219420185 

Stalus:  Unutilized 

Reason:  Wilhin  2000  ft  of  flammable  or 

explosive  material.  FhKMiwav,  .Sc*  nn-d 

Area 

Bldgs   136.  137 

Sunflower  Armv  Ammunition  Plant 

De.SotoO);  Johnson  KS  66018- 

Landholding  Agency:  Armv 

Prop(!rty  Numljen  219420186 

Status:  U'nutilized 

Reason:  Wilhin  2(MW  ft.  of  flammable  or 

explosive  malerial,  FliMidwav,  .Securi-<1 

Area 

Bldgs.  154-4  &  A.  B.C.  F 
Sunflower  Army  Ammunition  Pinnl 
De.Soto  Co:  Johnson  KS  66018- 
Limdholding  Agency;  Army 
Prop«!rty  Number  219420187 
.Status:  Unutilized 
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Reason:  Within  2000  ft.  of  flamnjable  or 
explosive  material,  Floodway,|Secured 
Area 

BIdg.  T-991.FortRilev 

Ft.  Riley  Co:  Geary  KS'66442- 

Landholding  Agency:  Armv 

Property  Number:  219420188 

Status:  Unutilized 

Reason:  Within  2000  ft.  of  flamnfcble  or 

explosive  material.  Secured  Aipa 

Extensive  deterioration 
Bldg.  T-992,  Fort  Riley 
Ft.  Riley  Co:  Geary  KS  66442- 
Landholding  Agency:  Army 
Property  Number;  219420189 
Status:  Linutilized 
Reason:  Within  2000  ft.  of  flammfcble  or 

explosive  material.  Secured  .Aria 

Extensive  deterioration 
Bldg.  T-1975,  Fort  Rilev 
Ft.  Riley  Co:  Geary  KS  66442- 
Landholding  Agency:  Army 
Property  .Number:  219420190 
Status:  Unutilized 
Reason:  Extensive  deterioration 
Bldg.  T-1984,  Fort  Riley 
Ft.  Riley  Co:  (ieary  KS  66442- 
Liiiidholding  Agency:  Army 
Property  Number:  219420191 
Status:  Unutilized 
Reason:  Extensive  deterioration 

Kentucky 

Bldg.  A6932.  Fort  Campbell 

Ft.  Campbell  Co:  Christian  KY  42123- 

Landholding  Agiincy:  Army 

Property  Number:  219420192 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  A7008.  Fort  Campbell 

Ft.  r-Tmpl)eil  Co:  Christian  KY  42}23- 

Landholding  Agency:  Army 

Property  Number:  219420193 

Status:  U'nutdized 

Reason:  Extensive  deterioration 

Bldg  06861.  Fort  Campbell 

Ft.  Clampbell  Co:  Christian  KY  42^23- 

Landholding  Agency:  Army 

Property  Numb<;r:  219420194 

Status:  Linutilized 

Reason:  Extensive  deterioration 

Minnesota 

Bldg.  119A 

Twin  Cities  Army  Ammunititm  Pfent 

New  Brighton  Co:  Ramsey  MN  55112- 

Landholding  Agency:  Army 

Property  Number:  219420195 

Status:  Unutilized 

Reason:  Within  2000  ft.  of  flamma  )le  or 

explosive  material.  Secured  Are 

Extensive  deterioration 
Bldg.  119B 

Twin  Cities  Army  Ammunition  PI  mt 
New  Brighton  Co:  Ramsey  MN  551 12- 
Landholding  Agency:  Army 
Property  Number:  219420196 
Status:  U'nutilized 
Reason;  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Are  i. 

Extensive  deterioration 
Bldg.  119C 

Twin  Cities  Army  Ammunition  PI  int 
\fw  Brighton  Co  Ramsev  M.N  55fl2- 
L<tni-ihi)i(ling  Agency.  Arm\ 
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Property  .Numljer:  219420197 
Status:  Unutilized 

Reason;  Within  2000  ft.  of  flammable  or 
explosive  material.  Secured  Area. 
Extensive  deterioration 
Bldg.  119H 

Twin  Cities  Army  Ammunition  Plant 
New  Brighton  Co:  Ramsey  MN  55112- 
Landholding  Agency:  Army 
Property  Number;  219420198 
Status;  Unutilized 

Reason;  Within  2000  ft.  of  flammable  or 
explosive  material.  Secured  Area, 
Extensive  deterioration 
Bldg  119P 

Twin  Cities  .Army  Ammunition  Plant 
New  Brighton  Co:  Ramsey  MN  551 12- 
Landholding  .Agency;  Army 
Property  Numljer;  219420199 
Status:  Unutilized 

Reason:  Within  2000  ft.  of  flammable  or 
explosive  material.  Secured  Area, 
Extensive  deterioration 
Bldg.  119R 

Twin  Cities  Army  Ammunition  Plant 
New  Brighton  Co:  Ramsey  MN  55112- 
Landholding  .Agency:  Army 
Prf)perty  Number:  219420200 
Status;  Unutilized 

Reason:  Within  2000  ft.  of  flammable  or 
explosive  material.  Secured  Area. 
Extensive  deterioration 
Bldg  119S 

Twin  Cities  .Army  .Ammunition  Plant 
New  Brighton  Co:  Ramsey  MN  55112- 
Limdholding  .Agency:  Army 
Property  Number;  219420201 
Status:  Unutilized 

Reason:  Within  2000  ft.  of  flammable  or 
explosive  material.  Secured  Area. 
Extensive  deterioration 
Bldg  119T 

Twin  (wties  .Army  Ammunition  Plant 
New  Brighton  Co;  Ramsey  MN  55112- 
Landholding  Agency:  Army 
Property  Numl>er;  219420202 
Status;  Unutilized 

Reason:  Within  2000  ft.  of  flammable  or 
explosive  material,  Secured  Area, 
Extensive  deterioration 
Bldg.  119U 

Twin  Cities  Army  Ammunition  Plant 
New  Brighton  Co;  Ramsey  MN  55112- 
Landholding  .Agency;  Army 
Priijwrty  Number:  219420203 
Status;  Unutilized 

Reason;  Within  2000  ft.  of  flammable  or 
explosive  nii;terial.  Secured  Area. 
Extensive  deterioration 
Bldg.  121B 

Twin  Cities  Army  Ammunition  Plant 
New  Brighton  Co;  Ramsey  MN  55112- 
Landholding  Agency;  Army 
Property  Number:  219420204 
Status:  Unutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area 
Bldg.  121A 

Twin  Cities  Amiy  Ammunition  Plant 
New  Brighton  Co:  Ramsey  MN  55112- 
Landholding  Agency:  Army 
Property  Number:  219420205 
Status;  Unutilized 

Reason:  Within  2000  ft.  of  flammable  or 
explosive  material.  Secured  Area 


Bldg.  125 

Twin  Cities  Army  Ammunition  Plant 

New  Brighton  Co;  Ramsey  MN  55112- 

Landholding  Agency:  Army 

Property  Number;  219420206 

Status:  Unutilized 

Reason;  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area 
Bldg.  126 

Twin  Cities  Army  Ammunition  Plant 
New  Brighton  Co;  Ramsey  MN  55112- 
Landholding  Agency:  Army 
Property  Number:  219420207 
Status:  Unutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area 
Bldg.  127 

Twin  Cities  Army  Ammunition  Plant 
New  Brighton  Co:  Ramsey  MN  55112- 
Landholding  Agency:  Armv 
Property  Number:  219420208 
Status;  Unutilized 
Reason;  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area 
Bldg.  128 

Twin  Cities  Army  Ammunition  Plant 
New  Brighton  Co;  Ramsey  MN  55112- 
Landholding  Agency;  Army 
Property  Numl»er;  219420209 
Status;  Unutilized 
Reason;  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area 
Bldg.  129A 

Twin  Cities  Army  Ammunition  Plant 
New  Brighton  Co:  Ramsey  MN  55112- 
Landholding  Agency;  Army 
Pi-operty  Number:  219420210 
Status;  Unutilized 
Reason;  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area 
Bldg.  129B 

Twin  Cities  Army  Ammunition  Plant 
New  Brighton  Co;  Ramsey  MN  55112- 
Landholding  Agency:  Army 
Property  Number:  219420211 
Status:  Unutilized 
Reason;  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area 
Bldg.  130 

Twin  Cities  Army  Ammunition  Plant 
New  Brighton  Co;  Ramsey  MN  55112- 
Landholding  Agency:  Army 
Property  Number:  219420212 
Status:  Unutilized 
Reason;  Secured  Area,  Extensive 

deterioration 
Bldg.  131 

Twin  Cities  Army  Ammunition  Plant 
New  Brighton  Co:  Ramsey  MN  55112- 
Landholding  Agency:  Army 
Property  Number:  219420213 
Status;  Unutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area 
Bldg.  132A 

Twin  Cities  Army  Ammunition  Plant 
New  Brighton  Co;  Ram.sey  MN  55112- 
Landholding  Agency;  Army 
Property  Number:  219420214 
Status;  Unutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area 
Bldg.  I32B 
Twin  Cities  Army  Ammunition  Plant 


New  Brighton  Co;  Ramsey  MN  551 12- 
Landholding  Agency:  Army 
Property  Number:  219420215 
Status:  Unutilized 
Reason:  Within  2000  ft.  of  nammabl.-  or 

explosive  material,  Secured  .Arta 
Bldg.  135 

Twin  Cities  Army  Ammunition  Pkini 
Ni'w  Brighton  Co:  Ramsey  MN  55112- 
Landholding  Agency:  Army 
Property  Number;  219420216 
St.itiis:  Unutilized 
Kciison:  Within  2000  ft.  of  fl.imm.iblc  or 

explosive  nuiterial,  Securi'd  .Area 
Bl.ig.  136 

Twin  Cities  Army  Aminuiii;iun  Plant 
New  Brighton  Co;  Ramsev  M.\  5511 2- 
Lar.dhoiding  Agency:  .Armv 
Property  Number:  219420217 
Status:  Unutilized 
Reason:  Within  2000  ft.  oin.j.Tim.ible  oi 

explosive  material,  Se<  un'd  .Area 
Bldg.  137 

Twin  Cities  Army  Ammunition  Pl.mi 
New  Brighton  Co:  Ramsey  MN  551 12- 
Lai;(iholding  Ageni  y;  Army 
Property  Number:  219420218 
St.itus:  Unutilized 
KViison:  VVithin  2000  ft.  ui  n,inim,il>!e  m 

rxplc.siM!  material 
Bldg.  138A 

Twin  (Cities  Anny  Aninuiii;tii)n  Plinit 
Now  Brighton  Co;  Ramsey  .MN  55112- 
Liindliolding  Agency:  Army 
JVoperty  Number:  219420219 
Status:  Unutilized 
Reason:  Within  2000  ft.  of  fliimiiidijle  or 

explosive  material.  Secured  .Area 
Bldg.  138B 

Twin  Cities  Anny  Ammunition  Pliint 
.New  Brighton  Co:  Ramsey  MN  55112- 
Landholding  Agency;  Army 
Property  Number;  219420220 
Status:  U'nutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material.  .Secured  .Area 
Bldg.  1.38C 
.    Twin  Cities  Anjiy  Amnuinition  PI,ini 
New  Brighton  Co:  Ram.sey  MN  551 12- 
l.andholding  Agenf.y:  Army 
l*ro)ierty  Number:  219420221 
,Slatus:  Unutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material.  ,Secured  .Area 
Bldg.  139A 

Twin  Cities  .Army  Ammunition  Pi.inl 
New  Brighton  Co;  Ramsey  MN  551 12- 
Landholding  Agency;  Armv 
Property  Number:  219420222 
Status:  L'nutilized 
Reason:  VVithin  2000  ft.  of  flammabie  or 

explosive  material.  .Secured  .Area 
Bldg.  139B 

Twin  Cities  Army  Ammunition  Plant 
New  Brighton  Co:  Ramsey  ,MN  551 12- 
Landholding  Agency;  .Army 
Property  Number;  219420223 
Status:  IJnutilizcd 
Reason:  Within  2000  ft.  of  flammable  ur 

explosive  material.  .Secured  .Area 
Bldg.  139C 

Twin  Cities  .Army  Ammunition  Plant 
New  Brighton  Co:  Ramsey  MN  551 12- 
Landholding  Agency;  Armv 


Property  Number:  219420224 

.Stattis;  Unutilized 

Reason:  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area 
Bldjg.  139D 

Twin  Cities  Army  Ammunition  Plant 
New  Brighton  Co:  Ramsey  MN  55112- 
Landholding  Agency:  Armv 
Property  Number;  219420225 
Status:  Unutilized 
Reason:  Within  2000  ft.  of  fldmmable  or 

explosive  material.  Secured  .Area 
Bldg.  140A 

Twin  Cities  Anny  Ammunition  Plant 
New  Brighton  Co:  Ramsey  MN  55112- 
Landholding  Agency:  Armv 
Prop(-rty  Number:  21942022fj 
.Status:  Unutilized 
Reason;  Within  2(X)0  ft.  of  nammabli-  or 

explosive  material,  Seture<J  Area 
Bid".  140B 

Twin  laities  .Aniiy  .Ammuiinion  i'l.ii-t 
N-nv  Brighton  Co:  R:UTisey  MN  55112- 
Landholding  Agency:  Army 
Property  Number;  219420227 
Status:  Unutilized 
Reason:  2000  ft.  of  flanimi.bt.'  or  .-xplLMx.- 

material.  Sec  uied  .Area 
Bldg.  140C 

Twin  Cities  Anny  Ammunitmn  Plant 
New  Brighton  Co:  Ramsey  MN  55112- 
Landholding  Agency:  Army 
Property  Number;  219420228 
.Status:  Unutilized 
Reason;  2000  ft.  of  flammable  or  iAploM\e 

material,  Secured  .An'a 
Bldg,  141A 

Twin  Cities  Anmy  Ammunition  Plant 
New  Brighton  Co:  Ramsey  .MN  55112- 
Landholding  Agency:  Army 
Property  Numb(;r:  21 9450229 
Status:  Unutilized 
Reason:  2000  ft.  of  flammable  or  explosive 

material,  Sec  nn-d  Area 
Bldg.  141B 

Twin  Cities  Army  Ammunition  Pldnl 
New  Brighton  Co:  Ramsey  MN  55112- 
Landholding  Agency:  Army 
Property  Number;  219420230 
.Status:  l'nutilized 
Reason:  2000  ft.  of  flammable  .ir  explosive 

material.  Secured  .Area 
Bldg.  142 

Twin  Cities  .Anny  Ammunition  Plant 
New  Brighton  Co:  Ramsey  MN  55112- 
Landholding  Agency:  Ar.my 
Pro|>>rty  Number;  2194  20231 
.Status:  Unutilized 
Reason:  2000  ft.  of  flammable  or  .'xplosn  e 

material,  Secured  Area 
Bldg.  143 

Twin  Cities  Army  Ammunititjn  Plant 
New  Brighton  Co:  Ramsey  ,MN  55112- 
Landholding  Agency:  Army 
Property  Number:  219420232 
Status;  Unutilized 
Reason;  2(XX)  ft.  of  flammabl.-  or  -  xplosivi- 

material.  Secured  Area 
Bldg.  144A 

Twin  Cities  Army  Ammunition  Plant 
New  Brighton  Co;  Ramsey  M.N  551 12- 
Landholding  Agency:  Army 
Property  Number;  219420233 
.Status:  UnutilizeiJ 


Reason:  2000  ft.  of  flammable  or  explosive 

material,  Se«:ureil  Area 
Bldg.  144C 

Twin  Cities  Army  Ammunition  Plant 
New  Brighton  Co;  Ramsey  MN  55112- 
Landholding  .Agency:  Army 
Property  Number:  219420234 
.Status:  Unutilized 
Reason;  2000  ft.  of  flammable  or  exploMv.- 

material,  .Secunvi  .Area 
Bldg.  144D 

Twin  Cities  Annv  -Ammunition  Plant 
N(!w  Brighton  Co:  Ramsey  MN  55112- 
Landholding  .Agenc  y;  .Annv 
Pro|K!rty  Number:  219420235 
.Status:  Unutilized 
Re:ison:  2000  ft.  of  flamm.ible  orexpl(.s;w 

material,  .Secured  .Area 
Blilg.  144E 

Twin  (;ities  Armv  .Ammunition  Plant 
Ninv  Brightcm  Co;  Ramsev  MN  55112- 
Lmdholding  Ageni  y;  Armv 
Property  Numlier:  219420236 
Slaliis:  Unutilized 
Reasiin;  2000  ft.  of  flammable  .ir  ••xplosive 

nii.liTi.il,  .Secured  Area 
Bldg   144F 

Twin  Cities  Ani<y  AmmunilMii)  i'iani 
New  Brighton  dr.  Rams«>y  MN  55112- 
Lamlliolding  Agency;  Armv 
Propeily  NumlKT:  219420237 
.Status:  Unutilized 
Re.ison;  2000  ft.  of  llamniiible  or  expl.isrv, 

material.  Sec. un'd  .Area 
Bldg.  144(; 

Twin  Cities  Anny  -Ammunittcn  Plant 
New  Brighton  Co:  Ramsey  MN  55112- 
Liindl'olding  AgcMic  y:  Army 
Pro|«;rty  Numljer;  219420238 
Status:  Unutilized 
Reason:  2000  ft.  of  flammable  or  exp!o<i\. 

m.iterial,  .Si;»  ured  Ar^a 
Bldg.  I44H 

Twin  Cities  ,Aniiy  Ainmunitiun  Pl.tnl 
Ncnv  Brighton  Co;  R,imsey  MN  55112- 
Landholding  Agency:  Anny 
Pn)pc!rty  Numlxrr:  219420239 
Sidtus;  lliuitilizcrd 
RiMson;  2000  ft.  of  flammabli"  cr .  xplo-ive 

ni.iieriaK  .Sc;c. ured  .Area 
Bldg.  149A 

Twin  Cities  Armv  Ammunition  Plant 
Nc-w  Brighton  Co:  Ramsey  MN  55112- 
Landholding  Agcvicy:  Army 
Propijrty  Numlx;r;  219420240 
.Status;  i  ^nutilizcNl 
Rivison:  2000  ft.  of  fl.mimabl.- or  expl.>v,v. 

m.iterial.  Sec  ured  Area 
Bldg.  149B 

Twin  Cities  Army  Ammunition  Plant 
New  Brighton  Co:  Ramsey  MN  551 12- 
Umclliolding  Agcjiic  v;  Army 
F*n))V!rty  Numl)i!r:  219420241 
Status:  linutilized 
Ri>a.son:  20tKI  ft.  of  flamm.ibli'  ur  .xplijvac 

mali;rial,  ,Sc«, ured  An-a 
Bldg.  14!K: 

Twin  Citi<«s  Army  .Ammunition  Plant 
New  Brighton  Co:  Ramsey  MN  55112- 
Landliolding  Agc!iic  y;  Armv 
Prc)|)(!rty  Numlxir:  219420242 
Status:  Unutilized 

Reason;  2000  ft.  of  flamm.ible  or  .xp'oMX  i- 
material,  Sc^curiHl  .Area 
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Hl.ig.  149D 

Twin  Cities  Army  Ammunition 

New  Brighton  Co:  Kiimscy  M\'  "i 

L<ii!(lh(jlding  Agency:  Anny 

l'rf)|iorty  Numb«,T:  2194J(l24;i 

Sliitus:  Unutilized 

Krason:  200(J  ft.  of  flammiiblc  or 

ntatcriHl.  Sfcured  Am* 
ni.ig.  149E 

Twin  Cjties-Aimy  Aniniiinition 
New  Brighton  Co:  Kiinis«!y  MM  51 
Laiidholding  Agtmcy:  Armv 
I'rojx-rty  Nunibor:  219420::4-; 
Stiitiis:  linutilizrd 
K'iison:  2000  ft.  of  flan.ni.iliif  o: 

ni.itfriid.  Scciirc'd  Arc;' 
fildg   149F 

Twin  Cities  Amiy  Aianuir.ihdii 
New  Brighton  Co:  Kiim.sry  M\  fi 
l-.imlholding  Agenc.y:  Army 
l'ropi!rty  Number:  219420245 
Stii!us:  I'nutilizfrd 
H.Msnn:  20<)0  ft.  of  flamm.ihlc  ..[ 

ni;i;(-rial.  .S»'i.iin;d  Area 
fi!(i;4.  149C 

Twin  Citie.s  Army  Ammuiiiiioii  I 
Ni'w  Brighton  Co;  Kamscy  MN  .'i 
[.andholding  Agency:  Arniy 
I'ropi'rty  Number:  219420241' 
St.ifns:  I'nutilizod 
Kr,i>(>n:  2000  ft.  of  nanimahtf  or 

Miatcrial.  St^curi.-d  Area 
U\i\':,.  149H 

Tk".  Ml  (jties  .\miy  Amniuiiitjun  i 
New  Brighton  dy.  Hanisey  M\  'i: 
l.;i!i(iholding  Agenr.v:  Armv 
I'roperty  Number:  21942024' 
Stains:  t 'nutilizcd 
Reason:  Within  2!H)0  ft  ol  narr.ni 

explosive  material.  Set  iired  Ar 
H!dg.  1491      _ 

Twin  Cities  Army  Amiiuinilion  1 
\ew  Brighton  Co;  Ramsey  M.N  'i" 
i.aiidliulding  Agency:  .^rllu■ 
Property  NumlM^r:  21942024.4 
Slatus:  I  Inutilized 
KiMson:  Within  20(M1  ft  of  Ranim 

explosive  material,  S(r(  lirecl  A 
Hldg.  149J 

Twin  Cities  Amiy  Ainmue.ltiop.  I 
.New  Brighton  Co:  Ramsey  MN'  .' 
Laiidholding  Agencv:  Ar:ny 
I'n.oerty  Number:  219420-49 
Status:  Inufilized 
KeaM-n;  Within  2000  fl.  id  fiammjt'ie  or 

explosive  material.  Se<.i:red  .Ni 
BIdg.  149K 

Tw  In  Cities  Army  Ammuniti<»n  I 
Niw  Brighton  Co:  Kams«  y  MN  Sf 
l.andholding  Agency:  Armv 
l'ro(w'rty  Numbi'r:  2194202.30 
S:ati:s:  Tnutiiized 
Reasi>n:  Within  2000  ft  of  ilainm 

explosive  material.  Se<  ured  .Ar 
Bldg.  149L 

Tw  ill  Cities  Army  Amnuiiiition  I 
Nfw  Brighton  Co;  Ramsey  MN"  5 
l-aniiholdrng  Agency:  Armv 
Property  Number:  21942025! 
.Stilus:  Unutilized 
Reason:  Within  2000  ft.  of  tlainini^ 

explosive  material.  Sn«:iired  .\i{ 
f:'ig.  149M 
1  i\  n  Cities  Armv  Ammunition  P|i:it 
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New  Brighton  Co:  Ramsey  MN  S5112- 
Landholding  Agency:  Army 
Property  Number:  219420252 
Status;  Unutdized 
Reason:  Within  2000  ft.  of  ilammable  or 

explosive  material.  Secured  An^a 
Blilg   149N 

Twin  Cities  .■\rmy  Ammunition  Plant 
New  Brighton  C<i:  Ramsey  MN  55112- 
Laiidhulding  Agency;  Armv 
Proix.-rty  Numl)er:  21942025:1 
.Status;  I'nutilized 
Reason:  Within  20(H)  ft.  of  flammable  <ir 

explosive  material.  .Secured  .Area 
Hldg.  159 

Twin  Cities  An7iy  Ammunition  Plant 
New  Brighton  (;o:  Ramsey  MN  55112- 
Laiidholding  .\gency:  Army 
Property  Numlwr:  219420254 
Slatus:  I'nutilizod 
Rea.son:  Within  2000  ft   of  flammable  or 

ex[)losive  material 
Bidg.  :h5 

Twie.  (;ities  .Army  .Amnuiniti.ta  Plant 
New  Brighton  CIo:  Ramsey  MN  551 1 2- 
Landholding  Agency:  Army 
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Property  Number:  219420255 

Status:  I  Unutilized 

Reason:  Within  2(KK1  ft.  of  flanwnabte  or 

explosivf!  material.  .Sf!<:ured  Area 
BIdg.  177 

Twm  Cities  .-Xnny  Anmuinition  Plant 
New  Brighton  Co;  Ramsey  MN  551 12- 
Landholding  .Agency:  Army 
Proi^-rty  Number;  219420258 
Status:  Unutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive;  maloriHl.  Strcured  Area 
BIdg   180 

Twin  Cities  .Xnny  Ammunition  Plant 
New  Brighton  Co:  Ramsey  MN  551 12- 
Landholding  Agency;  Army 
Property  Number;  219420257 
.Status:  I'nutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material.  .Secured  .Area 
BIdg.  191 

Tw  in  Cities  Anny  Ammunition  Plant 
.New  Brighton  Co:  Ramsey  MN  55112- 
Landholding  .Agency:  .Army 
Prowrty  Numlier:  219420258 
.Status;  I'nutili/.'-d 
Rea.son:  Within  2000  ft.  of  flanmiable  oi 

explosive  material.  Secured  Area. 

Lxtensive  deterioration 
BIdg.  in2A 

TwinCaties  Anny  .Ammunition  Plant 
New  Brighton  Co:  Ramsey  MN  551 12- 
L.infiholding  Agent  v:  Army 
Property  Number:  219420259 
Slatus:  I'iuitilized 
Reason:  Within  2000  ft.  of  ilummable  or 

explosivir  material.  Se<;iired  .Ahm 
BIdg   192B 

Twin  Cities  .Army  Ammunition  Plant 
New  Brighton  Co:  Ramsey  MN  551 12 
Landh<)l:iing  .Agency:  .Army 
Property  Number:  2194202W) 
Status:  Unutilized 
Reason:  Within  2(M)0  ft.  of  flammable  or 

»!xp!osive  material.  Secured  Area 
BIdg.  195 

rwin  Cities  ,A.^l!y  Am.munilion  Plant 
New  Brighton  Co;  R.imsey  MN  551 12 


Laiidholding  Agency:  Armv 
Property  Number;  219420261 
Status:  Unutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material.  .Secured  .Area 
BIdg.  196 

Twin  C'ities  Army  Ammunition  Plant 
New  Brighton  Co:  Ramsey  MN  55112- 
Lnndholding  .Agency:  Army 
Prr)perfy  Number;  219420262 
Status:  Unutilized 
Reason;  Within  2000  ft.  of  flammable  f.r 

explosive  material.  Secured  Ansa 
Hldg.  199 

Twin  Cities  Army  Ammunition  Plant 
New  Brighton  Co:  Ramsey  MN  55112- 
Landholding  Agencv:  Armv 
Property  Number:  2'l942026:i 
Status:  Unutilized 
Reason:  Within  2000  ft.  of  ttammabli'  or 

(explosive  material.  .Secured  .Area 
BIdg.  :i0.1 

Twin  (;ities  .Anjiy  Anmninilion  Plant 
New  Brighton  Co:  Ramsey  MN  55112- 
L;indholding  Agency:  Armv 
I'roix-rty  Number;  219420264 
Status:  Unutilized 
Rea.son:  Within  2000  ft.  of  flammable  or 

exjjlosive  material.  .Secured  Area 
BIdg.  ,104 

Twin  Cities  .Army  .Ammunition  Plant 
New  Brighton  Co;  fJamsf^y  MN  55112- 
L.iiidholding  Agency:  Army 
Propt^rty  Number:  219420265 
.Status;  L'nutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material.  Se(  ured  .Arisi 
BIdg.  314 

Twin  (aties  Army  Ammunition  Plant 
New  Brighton  Co:  Ramsey  MN  5511 2- 
Landhoiding  Agency:  Army 
Property  Number:  21942026() 
St.itus;  Unutilized 
Rea:son;  Within  2000  ft.  of  flammable  or 

explosive  material,  .Sec:urffd  Ari'a. 

Fixtensivir  deteriora'ion 
BIdg.  315 

Twin  Cities  .Army  .Ammunition  Pl.int 
Nt!W  Brighton  Co;  Ramsey  MN  55112 
Landholdiiig  Agency:  Army 
Property  .Number:  219420267 
States;  I  lnutiliz(rd 
Ri;as(;n:  Within  2(Kt()  ft.  (d  flammable  or 

explosive  material.  .St^cured  Area 
BIdg.  :127 

Twin  (lities  Army  Ammunition  Pi. ml 
Ni'w  Brighton  Co:  Ranisey  MN  551 12- 
l.andholding  Agency;  Army 
Property  Number:  21942026H 
.Status:  Unutilized 
Reason:  Within  2000  ft.  ol  fl.immable  or 

explosive  material.  Secured  An-.! 
Bldj.  :)28 

Twin  ("ities  .Army  Ammunition  Plant 
\iw  Brighton  Co:  Ramsey  .MN  551 12- 
L;indh.olding  Agency:  Army 
Property  Niimb«'r:  2194202'6') 
.Status:  Unutilized 
Reason:  Within  2000  ft.  of  Tiammable  or 

(explosive  material.  .Secun^d  Area 
BIdg.  ;t29 

Twin  Cities  .Army  Ammunition  Pl.int 
New  Brighton  Co:  Ranisey  MN  55112 
Landliolding  Agency:  Armv 


Property  Number:  219420270 

Status;  Unutilized 

Reason:  Within  2000  ft.  of  flammable  or 

explosive  material,  .Secured  Area 
BIdg.  330 

Twin  Cities  Anny  Ammunition  Plant 
New  Brighton  Co:  Ramsey  MN  55112- 
Landholding  Agent  y;  Army 
Property  Number:  219420271 
Status:  i  'nutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area 
Bldjg.  338B 

Twin  Cities  .Army  Ammunition  Plant 
New  Brighton  Co:  Ramsey  MN  551 12- 
Landholding  .Agencv:  Army 
Property  Number:  219420272 
Status:  IJnutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area 
BIdg.  338(: 

Twin  Cities  Am;y  Ammunition  Plant 
New  Brighton  Co:  Ramsey  MN  55112- 
Landholding  .Agency:  .Army 
Property  Number:  219420273 
Status;  Unutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  materi.il.  Secured  Area 
BIdg.  338D 

Twin  Citiis  Army  .Ammunition  Plant 
New  Brighton  Co:  Ramsey  MN  55112- 
Landholding  .Agency:  .Army 
Property  Number;  219420274 
Status:  Unutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  .Area 
BIdg.  372 

Twin  Cities  Amiy  Ammunition  Plant 
New  Brighton  Co;  Ramsey  MN  55112- 
Landholding  Agency:  .Army 
Property  Number:  219420275 
Slatus;  Unutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  n-.aterial.  Secured  .Area 
BIdg.  51 9B 

Twin  Cities  .Anny  .Ammunition  Plant 
New  Brighton  Co:  Ramsey  MN  55112- 
Landholdiiig  .Agi;;;(,\.  Army 
Pr(!perty  Nviiiib'er;  219420276 
Status;  I'nutilized 

Reason:  Within  20IM)  ft.  of  flammable  or 
explosive  material.  .Secured  A.'ea. 
Extensive  di-terioration 
BIdg.  530 

Twin  Cities  Anny  Ammunition  p;,..-it 
New  Brighton  Co;  Ramsey  MN  551 12 
Landholding  Agency:  Army 
Property  Nunil)(;r:  219420277 
Status:  Unutilized 
Reason:  Secured  .Area 
BIdg.  701 

Twin  Cities  .Army  Ammunition  Plant 
New  Brighton  Co:  Ramsey  .MN  55112- 
Landholding  .Agency:  Army 
Property  Number:  219420278 
Status:  Unutil'zed 
Reason:  .Secured  Area,  Extensive 

deterioration 
BIdg.  908 

Twin  Cities  .Anny  Ammunition  P)a:-,l 
New  Brighton  Co:  Ramsey  MN  551 12- 
Landholding  Ageni  v:  Army 
Property  Number:  219420279 
.Status:  U'nutiliziMi 


Reason:  Within  2000  ft.  of  flammable  or 
explosive  material.  Secured  Area, 
Extensive  deterioration 

BIdg.  91 7C 

Twin  Cities  Army  Ammunition  Plant 

New  Brighton  Co:  Ramsey  MN  55112- 

Landholding  Agency:  Anny 

Profierty  Number:  219420280 

Statu.s:  Unutilized 

Reason:  Within  2000  ft.  of  flammable  or 
explosive  material.  Secured  Area, 
Extensive  deterioration 

BIdg   1190 

Twin  Cities  Army  Ammunition  Plant 

New  Brighton  Co:  Ramsey  MN  55112- 

Lantihoidiiig  Agency:  Army 

Property  Number:  219420280 

Status:  Unutilized 

_Reason:  Within  2000  ft.  of  flammable  or 
explosive  material,  Secured  Area, 
Extensive  deterioration 

BIdg.  1490 

Twin  Cities  Army  Ammunition  Plant 

New  Brighton  Co:  Ramsey  MN  55112- 

Landholding  Agency:  Army 

Property  Number:  219420282 

•Status:  Unutilized 

Reason:  Within  2000  ft.  of  Ilammable  «)r 

explosive  material.  Secured  Area 
BIdg.  51.54 

Twin  Cities  Army  Ammunition  Plant 
New  Brighton  Co:  Ramsey  MN  55112- 
Landholding  Agency:  Army 
Property  Number:  219420283 
Status;  Unutilized 
Reason;  Within  2000  ft.  of  flammable  or 

explosive  material,  Sei  ured  Area 
Housing  Area 

Twin  Cities  Army  Ammunition  Plant 
New  Brighton  Co:  Ramsey  MN  55112- 
Landholding  Agency:  Army 
Property  Number:  219420284 
Status:  Unutilized 

Reason:  Within  2000  ft  of  flammable  or 
explosive  material 

New  'Vork 

BIdg.  3008,  Stewart  Gardens 

Stewart  Army  Subpost 

New  Windsor  Co:  Orange  NY  12553- 

l-indholding  Agency:  Army 

Property  Number:  219420285 

Status;  Unutilized 

Reason:  Extensive  deterioration 

BIdg.  195 

71  Princeton  Avenue 

Upton  Co:  Suffolk  NY  1 1973- 

Landholding  Agency:  En(!rgv 

Property  Number;  219420004 

Status:  Excess 

Reason:  Extensive  deterioration 

BIdg.  196 

31  S.  Grove  Street 

Upton  Co:  Suffolk  NY  1 1973- 

Landholding  Agency:  Energy 

Prop(;rty  Number:  41942(K)05 

Status:  Excess 

Reason:  Extensive  deli;rior,iiion 

BIdg.  562B  (Silo) 

11  N.  Fifth  Street 

t  Ipton  Co:  Suffolk  NY  1 1973- 

Landholding  Agency:  Kn(!rgy 

Property  Number:  419420006 

.Status;  Excess 

Reason:  Extensive  deterior.ilioi) 


North  Orolina 

BIdg.  2-1150.  Fort  Bragg 

Ft.  Bragg  Cm:  Cumberland  NC  28307- 

Landholding  Agency:  Army 

Property  Number:  219420286 

Status:  Unutilized 

Re.ison:  Extensive  deterioration 

BIdg.  2-1152,  Fort  Bragg 

Ft.  Bragg  Co:  Cumberland  NC  28307- 

Landholding  Agenr:y:  Army    ^"^ 

Prop<;r1y  Numlier:  219420287 

Status;  Unutilized 

Reason:  Extensive  deterioration 

BIdg.  2-2823,  Fort  Bragg 

Ft.  Bragg  Co:  Cumberland  NC  28.307- 

Landholding  Agency:  Army 

Property  Number:  219420288 

Status:  Unutiliztid 

Reason:  Extensive  deterioration 

BIdg.  8-3053,  Fort  Bragg 

Ft.  Bragg  Q):  Cumberland  NC  28307- 

Ljndholding  Agency;  Army 

Property  Number:  219420289 

Status:  Unutilized 

Reason:  Extensive  deterioration 

BIdg.  8-3755,  F'ort  Bragg 

Ft.  Bragg  Cn.  C;umberland  NC  28.307- 

Landholding  Agency:  Army 

Property  .Number:  219420290 

.Status:  Unutilized 

Reason:  Extensivt;  deterioration 

BIdg  8-4545.  Fort  Bragg 

Ft.  Bragg  Co;  Cumberland  NC  28307- 

Landhnlding  Agency;  Army 

Property  Number:  219420291 

Status:  Unutilized 

Reason:  Extensive  deterioration 

BIdg.  8-4643,  Fort  Bragg 

Ft   Br.?gj5  Co:  Cumberland  NC  28.307- 

Liindliolding  Agency:  Army 

Property  Niimlxrr;  219420292 

Status:  Unutiliztid 

Reason:  Extensive  dtjierioration 

BIdg  A-2031,Fort  Bragg 

Ft.  Bn.'i^  Co:  Cumberland  Ni;  28307- 

Landholding  Agency:  Army 

Properly  Number:  219420293 

.Status:  Unutilized 

Reason;  ExtiMisive  deterioration 

BIdg.  A-2033,  Fort  Bragg 

Ft.  Bragg  Co:  Cumberland  NC  28307- 

■..•mdholding  Agency:  Army 

PmiKTty  Numljer:  219420294 

Status:  Unutiliziid 

Reason:  Extensive  deterioration 

Bl(ig.  A-2762,  Fort  Bragg 

Ft.  Bragg  Co:  Cumberland  NC  28.307- 

Landholding  Agency:  Army 

Property  Numlxir:  219420295 

Status:  Unutilized 

Reason:  Extensive  deterioration 

BIdg.  A-4069,  Fort  Bragg 

Ft.  Bragg  Co:  Cumberland  NC  28307 

Laiidholding  Ageii<:y:  Army 

Property  Numlwr:  219420296 

Status:  i  .'nutilized 

Reason:  Extensive  deterioration 

Bl<ig  U-2538.  Fort  Bragg 

Ft.  Bragg  (>i:  Cunilxirland  NC  28.307- 

Uiiiilholding  Agency:  Army 

Property  Number:  219420297 

Status:  U'liutilized 

Reason:  Exiivisive  deterioration 
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Bldg.  H-5889.  Fort  Bragg 

Ft.  Bnigg  Co:  Cumberland  NC  2|;hi7- 

Landholding  Agencv:  Armv 

Property  Number:  219420^98 

Status:  Unutilized 

Reason:  Extensive  deterionition 

Bldg.  H-5979.  Fort  Bragg 

Ft.  Bragg  Co:  Cumberland  NC  2|.t07 

Landholding  Agency:  Army 

Property  Number:  219420299 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  H-5981,  Fort  Bragg 

Ft.  Bragg  Co:  Cumberland  NC  2fJ.U>"- 

Landholding  Agency:  Armv 

Property  Number:  219420.1t)0 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  H-6177.  Fort  Bragg 

Ft.  Bragg  Co:  Cumberland  \C  :;>tt()7 

Landholding  Agrnr.v:  Armv 

Property  Number;  219420.101 

Status:  Unutilized 

R(!ason:  Extensive  deterioration 

Bldg.  M-1934.  Fort  Bragg 

Ft.  Bragg  Co:  Cumberland  NC  2«|tn7- 

Landholding  Agency:  Amiy 

Projx;rty  Number:  219420302 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  O-9024.  Fort  Bragg 

Ft  Bragg  Co:  Cumberland  NC  28  t(l7- 

Landholding  Agency:  Armv 

Pniperty  Number:  219420.10:1 

Status:  Unutilized 

Reason:  Extensive  det(!rioration 

Bldg.  79 

.Marine  (;orps  Air  Station 

Mavelock  Qj:  Craven  NC  285,i:t- 

Landholding  Agency:  Navy 

PropiTty  Number:  77942(K)()H 

Status:  Excess 

Reason:  Secured  Area 

Bldg.  281 

Marine  Corps  Air  Station 

Hav(!kK  k  (k):  Craven  NC  2853.»- 

Landholding  Agency:  Navy 

Property  Number:  779420009 

Status:  Excess 

Reason:  Secured  .^rea.  Extensive 

dt:teri()ration 
Hldg.  282 

Marine  Q)rps  Air  Station 
Mavelock  Co:  Craven  NC  285.'t:t- 
Umciholding  Agency:  Navy 
Property  Number:  77942001 0 
Status:  Excess 
Reason:  Secured  Area.  Extensive 

deteri(»ration 
Bldg.  88 

Marine  (;orps  Air  Station 
Havelo<:k  (^o:  Craven  NC  28.S;i3- 
Latidholding  Agency:  Navv 
Property  Number  779420011 
Status:  Excess 
Reason:  St;cured  Area.  Exti'iisive 

(ieti-rioration 
Bldg.  98 

Marine  (lorps  Air  Station 
tl.ivi-l(K.k  Co:  Craven  NC  28.S33- 
Landholding  Agency:  Navy 
Property  Number  779420012 
Status:  Excess 
Ki:;iNon:  Secured  Area.  Extensive 

deterioration 


Bldg.  99 

Marine  Corps  Air  Station 

Haveloc;k  (k):  Craven  NC  285,13- 

Landholding  Agency:  Navy 

Property  Number:  779420013 

Status:  Excess 

Reason:  Secured  Area.  Extensive 

deterioration 
Bldg.  1234 

Marine  Corps  Air  Station 
Havelock  Qj:  Craven  NC  28533- 
Landholding  Agency:  Navy 
Property  Number:  779420014 
Status:  Excess 
Reason:  Secured  Area,  Extensive 

deterioration 
Bldg.  1235 

Marine  Corps  Air  Station 
HavelfMjk  Co:  Craven  NC  28533- 
Landholding  Agency:  Navy 
E'roperty  Number:  779420015 
Status:  Ex(.ess 
Reason:  Secured  Area.  Extensive 

deterioration 
Bldg.  1246 

Marin(!  florps  Air  Statfon 
Havelock  Co:  Craven  NC  28533- 
L.indholding  Agency:  Navy 
Property  Number  77942001fi 
Status:  Excess 
Reason:  Secunid  Area,  Extensive 

deterioration 
Bldg.  1390 

Marine  Corps  Air  Station 
Havelock  Co:  Craven  NC  28533- 
Landholding  Agency:  Navy 
I'roperty  Number  779420017 
Status:  Excess 
Reason:  Secured  Area.  Extensive 

deterioration 
Bldg.  1710 

Mariiu!  Clorps  Air  Station 
Havelock  Co:  Craven  NC  28533- 
Lindholding  Agency:  Navy 
Property  Number:  779420018 
Status:  Excess 
Reason:  Secured  Area.  Extensive 

deterioration 
Bldg.  1742 

Marine  Corps  Air  Station 
Havelock  Co:  Craven  NC  28533- 
Landholding  .Agency:  Navv 
ProjK'rty  Numlwr:  77943*019 
Status:  Excess 
Reason:  Secured  Area.  E.xtensive 

deterioration 
Bldg.  1743 

Marine  Corps  Air  Station 
Havelock  Cxv.  Craven  NC  28,'")33- 
Ljmdholding  Agency:  Navy 
Property  Number:  779420020 
Status:  Excess 
Reason:  Secured  Area.  Extensive 

dt'terioration 
Bldg.  1744 

Marine  iUnps  Air  Station 
Havelock  i'xr  Craven  NC  28533- 
Landholding  .Agency:  Navy 
Property  Number:  779420021 
.Status:  Excess 
Reason:  Secured  Area.  Extensive 

deterioration 
Bldg.  1745 
.Marine  Cor])s  .-Mr  Station 


Havelock  Co;  Craven  NC  28533- 
Landholding  Agency:  Navy 
Property  Number:  779420022 
.Status;  Excess 
Reason;  Secured  Area.  Extensive 

deterioration 
Bldg.  3450 

Marine  Corps  Air  Station 
Havelock  Co:  Craven  NC  28533- 
Landholding  Agency:  Navv 
Property  Number:  779420023 
.Status:  Excess 
Reason:  Secured  Area.  Extensive 

deterioration 
Bldg.  8067 

Marine  Corps  Air  Station 
Hav(!lock  Co:  Craven  NC  2853.3- 
Landholding  Agency:  Navy 
Property  .Number:  779420024 
.Status:  Excess 
Reason:  Secured  Area,  E.xtensive 

deterioration 
Bldg.  3546 

Marine  Corps  Air  Station 
Havelo(  k  Co:  Craven  NC  28533- 
Landholding  Agency:  Navy 
Pro))erty  Number:  779420025 
.Status:  Excess 
Reason:  Secured  Area.  Extensive 

di^terioration 

Pimnsylvania 

Bldg  T-3-109 

Fort  Indiantown  Gap 

AnnvilleCx):  Lebanon  P.A  17(M)3-.5011 

Landholding  Agency:  Army 

Property  Number  2194201 18 

.Status:  Excess 

Reason:  Extensive  deterioration 

Bldg.  T-13-117 

Fort  Indiantown  Cap 

AnuvilleCo:  Lebanon  PA  17003-.50n 

Landholding  Agency;  Armv 

Pro|>erty  Number  219420119 

.Status:  Excess 

Reason:  Extensive  deter-iorution 

Bldg.  T-14-319 

Fort  Indiantown  Gap 

AnnvilleCo:  Lebanon  l\\  17()03-r)()1 1 

Landholding  Agency:  Army 

Property  Number  219420120 

Status:  Excess 

Reason:  Other 

C^onimrint:  Detached  Latrine 

Bldg.  T-14-520 

Fort  Indiantown  Gap 

AnnvilleCA):  Lebanon  PA  17003-5011 

Landholding  Agency:  Army 

Property  Number:  219420121 

.Status:  Excess 

Reason;  Other 

Comment;  Detached  Liitrine 

Bldg.  T-1 4-575 

Fort  Indiantown  Giip 

Annville  Ca3:  Lebanon  PA  17003-5011 

Landholding  Agency:  Army 

Property. Number  :  219420122 

Status:  Excess 

Reason:  Other 

C;oinni(!nt:  Detai  hed  Latrine 

Bldg.  T-14-576 

F'ort  Indiantown  Gap 

.Annville  Qi:  Lebanon  PA  17(K)3-.501 1 

Landholding  Agency:  Army 

Property  Number  ;  219420123 
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Status;  Excess 
Reason;  Other 
('omment:  Detached  Latrine 

Tennessee 

Bldg.  309-3 

Volunteer  Army  Ammunition  Plant 

Chattanooga  Co;  Haniillon  TN  37422- 

Landholdiiig  Agency:  Amiv  " 

Property  Number  ;  219420304 

Status;  linutilized 

Reason:  Within  2.000  ft.  of  flammable  or 
explosive  material.  Secured  .Area. 
Extensive  deterioration 

Bldg.  T-1048 

Vo!unti:er  .Army  .Amraunitinsi  Pl.cit 

Chattanooga  Co;  Hamilton  TN  37422- 

Landholding  .Agency:  .Amy 

Property  Number  :  219420305 
Siiitus:  I  nutilizrd 

Reasim:  Secured  .Area.  Extensive 

deterioration 
Bldg.  T-i071 

VViluiueer  A.nr.y  .Anmiumlion  Pl.int 
(.haltancKjga  C^o;  Hamilton  T.Ni  37422- 
Lai'.dliohling  .\g(!;?cy;  Army 
Property  Number:  219420.306 
Status:  Unutilized 

Resons:  Secured  Area  EAte;isi\f  dilirjnr.i'ion 
BKlg.  T-1 074 

Volunteer  Aniiy  Ammunition  Plant 
Chattanooga  Co:  Hamilton  TN  37422- 
Landholding  .Agency:  Armv 
Projierty  .Number  :  219420307 
Status:  Unutilized 
Reason:  Secured  Area.  ExtiMisive 
dijteriorntion 

Tex.is 

Bldg.  F'-4200 

Fort  .Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-.'i<MMl 

Landholding  Agency:  Armv 

Property  Number  :  219420309 

Status:  I'nutilized 

Reason:  Extensive  deterioration 

Bldg.  P-4202 

Fort  .Sam  Houston 

.San  Antonio  Co:  Bexar  TX  78234-.5(MK) 

Landholding  Agency:  Army 

Property  .Number  :  219420310 

Status:  Unutilized 

Reason;  Extensive  deterioration 

Bldg.  F'-4217 

Fort  Sam  Houston 

San  Antonio  Co;  Bexar  TX  78234-.5(K)f) 

Landholding  Agency:  Army 

ProjM!rty  Number  :  219420311 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  P-4298 

Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-.5«(K) 

Landholding  Agency;  Army 

Pmperty  Number :  219420312 

Status;  Unutilized 

Reason;  Extensive  deterioration 

Bldg.  P-4299 

Fort  Sam  Honston 

San  Antonio  Q);  Bexar  TX  78234-5«XH) 

Landholding  Agency:  Army 

Property  Number :  219420313 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  399 


Red  River  Army  Depot 

Texarkana  Co:  Bowie  TX  75507-.5000 

Landholding  Agency;  Army 

Property  Number  219420314 

Status:  I'nutilized 

Reason;  Secu.ned  .Area  Extensive  d«-tenoratii>n 

Bldg  4.50 

Red  River  .Ar.Tiy  Depot 

Tex.irkana  Co:  Bowie  TX  75507-5000 

Landholding  Agency:  Antiv 

Pro|)erty  Number  :  219420315 

Status:  Unutilized 

Reason:  .Secured  Area.  Extensive 

deterioration 
Bldg.  460 

Red  River  Army  De[>oi 
Texarkana  Co:  Bowie  TX  75507-.->l«Kr 
Landholding  Agency:  Armv 
F'ropeity  Number  ;  21 94203 l(i 
Status:  Unutilized 
R(!a.son:  Secured  Area 
Bldg.  501 


Red  River  .Arniy  De])ot 

Texarkana  Co:  Bowie  TX  r:>.S()7 --iiKK) 

Landholding  AgcMicy:  .Armv 

F'roperty  Number  ;  219420317 

.Status:  U'nutiiized 

Reason:  Secured  Area.  EvIi'Dsivr 

deterioration 
nidg.  507 

Red  River  Army  Depot 
T>'xark.ina  Co;  Bowie  TX  755()7-.5()l)0 
Landholding  Agency:  Army 
I'roperty  Number  :  219420318 
Status;  Unutilized 
Reason:  Secured  An-a  Extensile 

dt!terioration 
Bldg.  .509 

Ri;d  River  Army  Di^pol 
T.xarkana  0»;  Bowie  TX  75507- SIMM) 
Landholding  Agency;  Army 
Property  Number  :  219420319 
Status:  Unutilized 
RtNison:  .Secured  An^a.  Extensive 

deterioration 
Bldg.  510 

R('d  River  Army  Depot 
Texarkana  Co:  Bowie  TX  75507-5000 
Landholding  Agency:  Army 
Pro|)erty  Number  :  219420320 
.Status:  Unutilized 
Reason:  Secured  Area.  Extensive 

deterioration 
Bhig.  526 

Red  River  Army  Depot 
Texarkana  Co:  Bowie  TX  7550"-.S()O0 
Landholding  Agency:  Army 
Property  Number :  219420321 
Status;  Unutilized 
Reason;  Secured  Area,  Extensive 

deterioration 
Bldg.  532 

Red  River  Army  Depot 
Texarkana  Co:  Bowie  TX  75607-5000 
Landholding  Agency;  Army 
I'roperty  Number:  219420322 
.Status:  Unutilized 
Reason:  Secured  Area.  Extensive 

deterioration 
Bldg.  567 

Red  River  Army  Depot 
Texarkana  Co:  Bowie  TX  75507-50W) 
Landholding  Agency:  Army 
Property  Number:  219420323 


Status;  Unutilized 

Reason;  Secured  Area.  Exle^nsive 

deterioration 
Bldg  575 
Reri  River  Armv  Depot  Texarkana  Co:  Boww 

TX  75507-5000 
Landholding  Agemrv:  Army 
Property  Numlx-r:  219420324 
Sl.itus:  I'nutilized 
R<>ason:  Set  u red  .Area..Exfen.sive 

deti  rior.ition 
Bldg.  586 

Red  Ri\er  Armv  Di:pol 
Tex.irkana  Co;  Bowie  TX  755«)7-5tXM) 
Landholding  Agencv :  Army 
F'rcperty  Nun;l}er;  219420325 
Stains'  Unutilized 
Ri^ason:  Set  iip-d  ,Are^.  Lxiensive 

deterioration 
Bldg.  5«7 

Red  River  Anny  Depot 
Texarkana  Cai:  Bowie  TX  75.507-.50(KI 
Laiidholilieg  .Agi^ncy:  .Army 
Propi  rty  Nunibcr;  219420326 
.Status- 'UiiitiK.red 
Reason:  Sei  ured  Area.  Lxtensivi- 

deterinration 
Bldg.  67.1 

Red  Rivi'r  Arrnv  Depot 
Texarkana  Ct)  Bowie  TX  75.507-.5(MM) 
Landholding  Agi:n(y:  Anny 
Pro|W'rty  Number:  219420327 
Status:  Unutilized 
Reason:  Sei  uri-d  .Ar«;i  Fxii-ncive 
deterior.ilinn 

Utah 

Bldg.  604') 

Dugvvay  Proving (iround 

Dugway  Co:  ToiM-le  IT  84i)22 

Landlioiding  Agency:  .Army 

I'roperty  Number:  2 194 203 2H 

.Status:  Uniitilizi'd 

Reason:  Secured  Area.  Ext'-nsive 

<ieterioration 
Bldg.  7885 

Dugway  Proving  Ground 
Dugvvay  Co:  TixMile  I T  84022- 
Landholding  Agency;  Armv 
Pro|M;rly  Numlxir:  219420.129 
Status:  Unutilized 
Reason:  .Si't  ured  Area.  Extensive 

deterioration 

Virginia 

N.itl.  .\tarine  Fisheries  Lab 

(Jreenbac  kville  Co;  A(  comack  V,A  233.56- 

Location:  Off  of  (xjunty  Roud  679.  Adjaccut 

an<l  south  of  Marv  land-Virginia  .SUIe  LiiK:. 

east  of  (Jreenbackvillc 
F-andhol<ling  Agency;  ViSA 
Property  Number:  549420005 
.Status:  Excess 
Reason;  Other 

(iomment:  .Structural  damage 
GSA  Numl)en  4-C-VA-«54(A| 

Uindlliy  Statf) 

Texas 

Land— Approx.  50  acres 
Lone  .Star  Army  Ammunition  Plant 
Texarkana  (k):  Bowie  TX  75504-9HH> 
Landholding  Agency:  Armv 
Prxjp<;rtv  Number  219420308 
.Status:  Unutilized 
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Reason:  Secured  Area 

|FR  Doc.  94-14005  Filed  6-9-9|;  8;45  am) 

BN.LINQ  CODE  421»-2*-«fl 


DEPARTMENT  OF  THE  INT  :RIOR 
Bureau  of  Land  Manageme  it 

[NV-050-83-4370-03] 

Hearing  to  Discuss  ttre  Use  of 
Helicoptefs  and  Motorized  )  'ehicles  to 
Gattier  Wild  Horses 

AGENCY:  Bureau  of  Land  Mai  agement. 

Interior. 

ACTION:  Public  hearing  to  di.s  :uss  the 

use  of  helicopters  and  motor  zed 

vehicles  to  gather  wild  horse  s  during  FY 

94. 


SUMMARY:  In  accordance  wit  i  Public 
Law  92-195,  as  amended  by  'ublic  Law 
94-579  and  Public  Law  95-514,  this 
notice  sets  forth  the  public  h  jaring  date 
to  obtain  public  input  into  the  use  of 
helicopters  and  motorized  vehicles  to 
gather  wild  horses  on  public  lands 
within  the  Las  Vegas  District  during  FY 
94.  The  hearing  will  convene  at  2  p.m. 
on  Friday,  July  1,  1994.  in  th  ; 
Conference  Room  of  the  Las  /egas 
District  BLM  Office.  4765  Ve  jas  Drive, 
Las  Vegas.  Nevada.  The  hear  ng  is  open 
to  the  public.  Interested  persons  may 
make  oral  or  written  statemei  its.  Anyone 
wishing  to  make  oral  comme  its  should 
contact  Gary  McFadden.  Las  C'egas 
District  Wild  Horse  Specialis  ,  bv  July 
1994  at  (702J  647-5000.  Writ  en' 
statements  must  be  received  )y  this  date 
also  and  may  be  submitted  tc  the 
District  Manager,  Las  Vegas  I  istrict. 
P.O.  Box  26569,  Las  Vegas,  N:!vada. 
FOR  FURTHER  INFORMATION  COI ITACT 
Gary  McFadden  (702)  647-5(J00. 

Dnted:  .May  27.  1994. 
Gary  Ryan, 

Acting  District  Mnnager. 

IFR  Doc.  94-141 1 1  Filed  6-9-94|8;45  ami 
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[NM-940-4 110-03;  OKNM  5677< 

Proposed  Reinstatement  of 
Oil  and  Gas  Lease;  New  Mexico 


AGENCY:  Bureau  of  Land  Man 

Interior. 

ACTION:  Notice. 


rei  1 

=  6 


SUMMARY:  Under  the  provisio 
Law  97^51,  a  petition  for 
of  Oil  and  Gas  Lease  OKNM 
Alfalfa  County,  Oklahoma,  w 
filed  and  was  accompanied  b 
required  rentals  and  royaltieslaccruing 
from  October  1,  1993.  the  dat(  of 


erminated 

CO 

gement. 


{  s 


s  of  Pubic 
statement 
774, 
timely 
all 


termination.  No  valid  lease  has  been 
issued  affecting  the  land.  The  lessee  gas 
agreed  to  new  lease  terms  for  rentals 
and  royalties  at  rates  of  $5.00  per  acre 
or  fraction  thereof  and  16%  percent, 
respectively.  Payment  of  a  $500.00 
administrative  fee  has  been  made. 
Having  met  all  the  requirements  for 
reinstatement  of  the  lease  as  set  out  in 
section  31  (d)  and  (e)),  the  Bureau  of 
Land  Management  is  proposing  to 
reinstate  the  lease  effective  October  1. 
1993.  subject  to  the  original  terms  and 
conditions  of  the  lease  and  the 
increased  rental  and  royalty  rates  cited 
above,  and  the  reimbursement  for  cost 
of  publication  of  this  notice. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dolores  L.  Vigil.  BLM,  New  Mexico 
State  Office.  (505)  438-7580. 

Dated:  May  31.  1994. 
Dolores  L.  Vigil. 
Chief,  Adjudication  Section. 
IFR  Doc.  94-14182  Filed  6-9-94;  8:45  ami 
BILUNG  COOE  «310-FB-M 


Fish  and  Wildlife  Service 

Endangered  and  Threatened  Wildlife 
and  Plants;  Notice  of  availability  of 
Final  Florida  Panther  Habitat 
Preservation  Plan 

AGENCY:  Fish  and  Wildlife  Service. 
Interior. 


ACTION:  Notice. 


SUMMARY:  The  Florida  Panther 
Interagency  Committee  (FPIC), 
composed  of  representatives  from  the 
U.S.  Fish  and  Wildlife  Service  (Service). 
National  Park  Service,  Florida  Game 
and  Fresh  Water  Fish  Commission,  and 
the  Florida  Department  of 
Environmental  Protection,  approved  the 
final  Florida  Panther  Habitat 
Preservation  Plan  (Plan)  January  3, 
1994.  The  constituent  elements  of  the 
Plan  include:  (1)  A  characterization  and 
identification  of  occupied  and  potential 
Florida  panther  habitat  (grouped  into  11 
ecological  units)  in  10  south  Florida 
counties  (Charlotte.  Collier,  Dade, 
DeSoto.  Glades.  Hendry.  Highlands,  Lee, 
Manatee,  and  Sarasota);  (2) 
identification  of  threats  to  occupied  and 
potential  Florida  panther  habitat  in 
south  Florida,  and  (3)  identification  of 
23  possible  Florida  panther  habitat 
preservation  options.  The  overall  goal  of 
the  Plan  is  to  ensure  a  sustainable 
population  of  Florida  panther  in  south 
Florida. 

The  Plan  is  available  in  paper  and 
electronic  formats.  Copies  of  the  Plan 
can  be  obtained  by  making  requests  to 
the  address(es)  below. 


SUPPLEMENTARY  INFORMATION:  The 
following  is  a  brief  chronology  and 
update  on  the  Plan.  A  Habitat 
Preservation  Working  Group,  comprised 
of  U.S.  Fish  and  Wildlife  Service. 
National  Park  Service,  Florida  Game 
and  Fresh  Water  Fish  Commission,  and 
Florida  Department  of  Environmental 
Protection,  began  drafting  the  Plan  April 
10, 1991.  A  Federal  Register  Notice 
announced  the  draft  Plan  was  available 
for  public  review  and  comment  on 
February  19,  1993.  The  Florida  Panther 
Technical  Advisory  Council  reviewed 
the  draft  Plan  on  April  8. 1993.  and 
provided  technical  comments  under 
existing  Service  policy  regarding 
panther  issues.  The  comment  period 
closed  on  April  30.  1993.  Thirty-one 
letters  of  support  and  33  letters  of 
opposition  to  the  draft  Plan  were 
received  before  the  comment  period 
closed.  Three  hundred  and  thirteen 
letters  of  support  and  96  letters  of 
opposition  were  received  after  the 
comment  period  closed.  All  comments 
were  taken  into  consideration  in 
subsequent  revisions  of  the  Plan.  The 
Plan  was  approved  by  the  FPIC  on 
January  3.  1994.  The  FPIC  chairman  and 
Technical  Subcommittee  members 
presented  the  final  Plan  to  the  public  at 
a  town  meeting  on  February  3.  1994,  in 
Ft.  Myers,  Florida,  as  requested  by  the 
Florida  Farm  Bureau.  As  of  this  date, 
approximately  900  copies  of  the  final 
Plan  have  been  distributed. 

Copies  of  Plan,  as  well  as  a  set  of 
maps  depicting  more  detailed 
information  on  areas  of  Panther  habitat, 
have  been  deposited  at  the  main  branch 
of  each  of  the  following  county  libraries: 
Charlotte,  Collier,  Dade,  DeSoto,  Glades. 
Hendry.  Highlands.  Lee,  Manatee,  and 
Sarasota.  Additional  copies  of  the  Plan 
are  available  from  the  U.S.  Fish  and 
Wildlife  Service  free  of  charge  (see 
ADDRESSES  below).  FPIC  representatives 
are  available,  upon  written  request,  to 
meet  with  special  interest  groups  or 
individuals  to  di.scuss  the  Plan  and 
answer  questions. 

For  a  paper  copy  of  the  Plan,  or  for 
more  information  concerning  anv  of  the 
information  presented  in  this  notice, 
please  contact:  Mr.  Andrew  C.  Eller,  Jr.. 
U.S.  Fish  and  Wildlife  Ser\'ice. 
Assistant  Florida  Panther  Coordinator. 
3860  Tollgate  Blvd..  Suite  37,  Naples, 
Florida  33942,  telephone:  813/353- 
2814. 

Florida  Stale  University  has  made  the 
Plan  (Volume  I)  available  to  Internet 
users.  Graphics  are  not  included.  The 
system  is  case  sensitive  and  commands 
should  be  typed  in  lower  case  only. 
There  are  three  commands:  (1)  Telnet 
freenet.fsu.edu;  (2)  visitor;  and  (3) 
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panther.  For  more  details  contact  Mr. 
Hillv  Levitz  at  Email:  levitz  ©ci.fsu.edu. 

The  Florida  Game  and  Fresh  Writer 
Fish  Commission  has  made  data  and 
maps  used  in  the  development  of  the 
Plan  available  on  an  electronic  database. 
For  more  information  contact  Mr.  Randy 
Kautz,  Office  of  Environmental  Services, 
620  South  Meridian  Street,  Tallahassee. 
Florida  32399-1600,  telephone:  904/ 
48H-6661. 

Dated;  May,  27,  1994. 
Warren  T.  Old.s,  }t.. 

Acting  Peoionol  Dirfntor. 

IFK  Doc.  94-14163  Filed  6-?>-f)4:  H;45  ami 
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Hart  Mountain  National  Antelope 
Refuge,  OR;  Environmental  Statements 

agency:  Fish  and  Wildlife  Service.  U.S. 
Department  of  the  Inferior. 
ACTION:  Notice  of  availability. 

SUMMARY:  This  notice  advises  the  public 
that  the  Final  Environmental  Impact 
Statement  (FEIS)  on  the  proposed 
comprehensive  management  plan  for 
Hart  Mountain  National  Antelope 
Refuge,  Lake  County,  Oregon,  is 
available  for  pubHc  review.  Five 
alternatives  are  being  considered, 
including  the  Preferred  Alternative. 
This  notice  is  being  furnished  pursuant 
to  section  102(2)(Q  of  the  National 
Environmental  Policy  Act  of  1969. 
DATES:  The  review  period  ends  on  July 
11,  1994  (30  days  from  the  publication 
of  this  noti<;e  in  the  Federal  Register). 
ADDRESSES:  Written  comments  should 
be  addressed  to:  Refuge  Complex 
Manager,  Sheldon-Hart  Mountain 
Refuge  Complex,  P.O.  Box  111. 
Lakeview,  OR  97630. 

Copies  of  the  FEIS  may  be  inspected 
at  locations  listed  hi  Supplementary 
Information. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ruth  Anne  Miller,  Outdoor  Recreation 
Planner,  Sheldon-Hart  Mountain  Refuge 
Complex,  P.O.  Box  111,  Lakeview, 
Oregon  97R30,  (503)  947-331.5. 
SUPPLEMENTARY  INFORMATION:  The 
Service  developed  and  analyzed  five 
alternatives  for  the  management  of 
wildlife,  habitat,  and  public  use  of  Hart 
Mountain  National  Antelope  Refuge. 
The  purpose  of  this  FEIS  is  to 
recommend  a  course  of  action  that 
would  best  guide  the  management  of  the 
Refuge's  resources. 

The  FEIS  analyzes  five  alternative 
approaches  to  re.solving  the  Refuge's 
core  problems,  which  are:  (1) 
Unnaturally  high  densities  of  shrubs 
and  junipers  throughout  Refuge 
uplands,  and  lack  of  periodic  fire  in 


these  habitats;  (2)  eroded  stream 
channels  and  deficiency  of  riparain 
vegetation  along  a  majority  or  Refuge 
streams;  and  (3)  insufficient  resources 
and  inadequate  facilities  to  manage  the 
increasing  number  of  Refuge  visitors. 
The.se  problems  are  the  underlying 
factors  currently  preventing  Refijge 
goals  from  being  achieved,  and  thus 
provide  a  focal  point  for  the  propost>d 
comprehensive  management  plan. 

The  five  alternatives  being  considered 
are:  (1)  Baseline  Management,  which 
continues  emphasis  on  a  livestock 
grazing  program  as  the  primary  means 
of  managing  Refuge  vegetation:  (2) 
Featured  Species  Management,  which 
combines  the  uses  of  livestock  grazing, 
prescribed  burning  and  herbicides  to 
manage  vegetation;  (3)  Habitat 
Restoration  Alternative,  which  would 
emphasize  restoration  of  Refuge 
habitats,  although  not  to  the  extent 
proposed  by  the  Ecosystem  Management 
Alternative;  (4)  Native  Community 
Restoration  (Preferred  Alternative), 
which  proposes  an  ecosystems 
management  approach  to  restoration  of 
Refuge  habitats  and  natural  processes; 
and  (5)  Custodial  Maintenance,  which 
emphasizes  the  total  exclusion  of 
human  intervention. 

The  Preferred  Alternative,  if 
implemented,  would  (1)  reduce  shrub 
and  juniper  cover  on  22,000  to  40.000 
acres  within  15  years  following 
implementation  of  the  comprehensive 
management  plan,  primarily  through 
pre.scribed  burning;  (2)  allow  riparian 
areas  to  restore  pas.sively,  except  in 
limited  areas  where  prescribed  burning, 
willow  plantings,  and  check  dams 
would  be  u.sed;  (3)  discontinue  the  use 
of  livestock  on  Refuge  lands  during  the 
next  15  years;  (4)  redesign  one  of  the 
existing  campgrounds  and  close  the 
other;  (5)  create  three  additional 
camping  areas  as  mitigation;  (6) 
maintain  162  miles  of  roads  open  to  the 
public;  (7)  continue  limited  quality 
hunts  for  pronghom,  mule  deer,  and 
bighorn  sheep;  and  (8)  recommend 
80,541  acres  for  further  studv  for 
potential  wilderness  designation,  and 
1 1,276  acres  for  further  study  for 
potential  Re.search  Natural  Areas 
designation. 

Copies  of  the  FEIS  may  be  vievvtKl  at 
the  following  locations: 
U.S.  Fish  and  Wildlife  Service,  Div.  of 
Refuges  &  Wildlife,  Third  Hoor,  911 
NE.  11th  Avenue.  Portland,  Oregon 
97232-4181 
Sheldon-Hart  Mountain  Refuge 
Complex.  18  South  g.  Street.  Third 
floor,  Lakeview.  Oregon  97630 
I-ake  County  Library.  513  Center  Slret;t 
Lakeview.  Oregon  97630 


Harney  County  Library.  80  West  I) 

Street,  Burns,  Oregon  97720 
Klamath  County  Library,  126  South  3rd 

Street,  Klamath  Falls.  Oregon,  97601 
Deschutes  County  Library.  507  NW  Wall 

Street,  Bend,  Oregon  97701 
Kerr  Librarv',  Oregon  State  University. 

Corvallis,  Oregon  97331 
Central  Library,  Multnomah  Co«ii.ly 

Library  System,  801  SW  10th  .Sire*;!. 

Portland  brc»gon  97205. 

Individuals  desiring  a  copy  of  the 
FEIS  for  review  should  immediately 
contact  the  individual  in  the  For  FurthiT 
Information  Contact  Section.  Copies 
have  been  sent  to  all  agencies  and 
individuals  who  participated  in  the 
.scoping  process  and  were  added  to  lh»' 
mailing  list,  and  to  those  people  that 
reque.sted  to  be  added  to  the  mailini' 
list.  ^ 

Diilitd:  Mrtv  2.S,  1994. 

Thomas  J.  Dwyer, 

Acling  np'^iomil  ninvtnr.  Rtf^inn  1.  PurlUinii. 
(Jrcgnn. 

IFK  Dim.  '.J4-1:J.370  Fi!i«d  ft-«^-94;  SAS  i.n.l 
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Minerals  Management  Service 

Availability  of  Outer  Continental  Shell 
Official  Protraction  Diagrams 

AGENCY:  Minerals  Management  .Sir\.ii  c. 
Interior. 

ACTION:  Publication  of  New  North 
American  Datum  (NAD)  83  Outer 
Continental  Shelf  (OC:S)  Official 
Protraction  Diagrams. 


Notice  is  hereby  given  that  effective 
with  this  publication,  the  following 
NAD  83-based  outer  continental  shull 
(OCS)  Official  Protraction  Diagrams 
(OPD's)  for  the  Cook  Inlet/Shelikof 
Strait  area  are  on  file  and  available  in 
the  Ala.ska  OCS  Region  office. 
An(  borage,  Alaska.  They  refiect  (.urr«-tif 
baseline  and  boundar>'  information 
portrayed  on  a  metric  NAD  83  cadastre. 
These  OPD's  should  be  used  for  the 
Offshore  Program  within  the  Cook  Inh-t/ 
Shelikof  Strait  area. 


Description 


NO  4-6. 
NO  5-1, 
NO  5-2, 
NO  5-3, 
NO  5-4, 
NO  5-5. 
NO  5-8, 


Ugastiik  ..,. 

Iliamna  

Seldovia  ... 
Mt.  Katmai 

Afognak 

Kariuk..„ 

Kenai 


Date 


Jan.  3,  1994 
Jan.  3.  1994 
Jan.  3,  1994 
Jan.  3,  1994 
Jan.  3.  19S4 
Jan.  3,  1994 
Jan.  3,  1994. 


ADDRESSES:  Copies  of  these  OPD's  may 
be  purchased  for  S2.00  each  from  the  " 
Library,  Minerals  Management  Service, 
Alaska  OCS  Region,  949  East  3hth 
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Avenue,  Anchorage.  Alaska 
4302.  (907)  271-64.15. 

Technical  comments  or 
pertaining  to  these  maps  s 
directed  to  Leasing  and  Environment 
Chief.  Leasing  Activities  Sej:tion.  (907) 
271-6691. 

Dated:  lunel.  1994 
Robert  J.  Brock. 

Acting  Regional  Dim:tor.  Alask^ 
[FR  Doc.  94-14167  Filed  6- 
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National  Park  Service 

Weir  Farm  National  Histori<  Site, 
Wilton  and  Ridgefield,  CT- 
Amendment  Notice  to  the  praft 
General  Management  Plan  i  Draft 
Environmental  Impact  Statement  and 
Notice  of  Availability  and  Public 
Comment  Period 


OCS  Region. 
;  8:45  am] 


This  is  to  append  the  notiie 
May  6.  1994  (FR  Voi.59/#97 
clarify  that  the  Draft  Enviror^menta 
Impact  Study/Draft  General 
Management  Flan  (DEIS/DGMP) 
duly  filed  with  the  Environm 
Protection  Agency  (EPA).  Phiase 
the  customary  Environmenlc  1 
Agency  listing  of  such  actior  s 
will  appear  in  the  Friday.  June 
Friday,  June  17,  1994  editior 
notice  will  initiate  a  si.xty 
period  for  the  DEIS/DGMP. 

At  the  midpoint  of  the  rev 
the  National  Park  Service  w 
public  meeting  in  the  iinmecjiate 
Weir  Farm  National  Historic 
Wilton/Ridgefield  area  of  Cojinect 
Please  watch  out  for  time  an 
the  meeting  which  will  be 
the  local  media. 

During  the  comment  perioi 
interested  persons  may  revie  v  the 
document  and  provide  writtt  n 
comments  to  the  Superinten(  ent.  Weir 
Farm  National  Historic  Site,  735  Nod 
Hill  Road,  Wilton,  CT  06897 
June  3.  1994. 
Robert  W.  Mclniosh. 
Deputy  Regional  Director. 


of  Friday. 
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INTERNATIONAL  TRADE 
COMMISSION 

Ceiling  Fans  From  the  Peopl^ 
Republic  of  China;  Request 
Comments  Concerning  the  I 
of  a  Section  751(b)  Review 
Investigation 

AGENCY:  United  States  international 
Trade  Commission.     • 


8:4  Sam  I 
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ACTION:  Request  for  comments  regarding 
the  institution  of  a  section  751(b)  review 
investigation  concerning  the 
Commission's  affirmative  determination 
in  investigation  No.  731-TA-473 
(Final),  Certain  Electric  Fans  from  the 
People's  Republic  of  China  (China). 

SUMMARY:  The  Commission  invites 
comments  from  the  public  on  whether 
changed  circumstances  exist  sufficient 
to  warrant  the  institution  of  an 
investigation  pursuant  to  section  751(b) 
of  the  Tariff  Act  of  1930  (19  U.S.C. 
1675(b))  (the  Act)  to  review  the 
Commission's  affirmative  determination 
in  the  above  investigation.  The  purpose 
of  the  proposed  review  investigation  is 
to  determine  whether  an  industry  in  the 
United  States  would  be  materially 
injured,  or  would  be  threatened  with 
material  injury,  or  the  establishment  of 
an  industry  in  the  United  States  would 
be  materially  retarded,  by  reason  of 
imports  of  ceiling  fans  from  China  if  the 
existing  antidumping  order  on  such 
merchandise  were  to  be  modified  or 
revoked.'  Ceiling  fans  are  provided  for 
in  subheading  8414.51.00  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States. 

FOR  FURTHER  INFORMATION  CONTACT:  Vera 
Libeau  (202-205-3176).  Office  of 
Investigations,  U.S.  International  Trade 
Commission,  500  E  Street  SW. 
Washington.  DC  20436.  Hearing- 
impaired  persons  can  obtain 
information  on  this  matter  by  contacting 
the  Commission's  TDD  terminal  on  202- 
205-1810.  Persons  with  mobility 
impairments  who  will  need  special 
assistance  in  gaining  access  to  the 
Commission  should  contact  the  Office 
of  the  Secretary  at  202-205-2000. 
Information  can  also  be  obtained  by 
calling  the  Office  of  Investigations' 
remote  bulletin  board  system  for 
personal  computers  at  202-205-1895 
(N.8,1). 

SUPPLEMENTARY  INFORMATION: 

Background 

On  October  25.  1991.  the  Department 
of  Commerce  gave  notice  that  imports  of 
certain  electric  fans  (including  ceiling 
fans)  from  China  were  being  sold  in  the 
United  States  at  less  than  fair  value 
(LTFV)  within  the  meaning  of  section 
731  of  the  Act  (19  U.S.C.  1673)  (an 
amendment  to  its  determination, 
modifying  the  margins  accorded  to 
specific  companies,  was  published  in 
the  Federal  Register  on  December  9, 


'  .Mthough  Ihe  scope  of  the  Commerce's 
investigation  included  both  ceiling  fans  and 
oscillating  fans,  the  Commission  found  these  fans 
to  be  separate  like  products  of  separate  industries 
and  dptprmined  accordingly  on  the  question  of 
injury. 


1991  (56  F.R.  64240)),  and  on  December 
2. 1991.  the  Commission  determined, 
pursuant  to  section  735(b)(1)  of  the  Act 
(19  U.S.C.  1673d(b)(l)),  that  an  industry 
in  the  United  States  was  materially 
injured  by  reason  of  imports  of  ceiling 
fans.-  Commerce  thereby  ordered  that 
dumping  duties  be  imposed.  On  March 
2,  1994,  however,  Commerce  published 
in  the  Federal  Register  a  revision  to  its 
original  dumping  determination, 
effectively  excluding  one  of  the  Chinese 
producers  from  the  order  and  reducing 
the  margin  for  non-specified  firms  (59 
FR  9956).  Consequently,  on  May  4, 
1994,  counsel  for  Encon  Industries.  Inc.. 
an  importer  of  the  subject  merchandise, 
filed  a  request  with  the  Commission  to 
review  its  earlier  affirmative  injury 
determination  pursuant  to  section 
751(b)  of  the  Act  (19  U.S.C.  1675(b)). 

Written  Comments  Requested 

Pursuant  to  section  207.45(b)(2)  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (19  CFR  207.45(b)(2)).  the 
Commission  requests  comments 
concerning  whether  the  alleged  changed 
circumstances,  brought  about  by 
Commerce's  revision  of  its  dumping 
order,  are  sufficient  to  warrant 
institution  of  a  review  investigation. 

Written  Submissions 

In  accordance  with  section  201.8  of 
the  Commission's  rules  (19  CFR  201.8). 
the  signed  original  and  14  copies  of  all 
written  submissions  must  be  filed  with 
the  Secretary  to  the  Commission,  500  E 
Street,  SW..  Washington,  DC  20430.  All 
comments  must  be  filed  no  later  than  30 
days  after  the  date  of  publication  of  this 
notice  in  the  Federal  Register.  Any 
person  desiring  to  submit  a  document 
(or  portion  thereof)  to  the  Commission 
in  confidence  must  request  business 
confidential  treatment  under  section 
201.6  of  the  Commission's  rules  (19  CFR 
201.6).  Such  requests  should  be  directed 
to  the  Secretary  to  the  Commission  and 
must  include  a  full  statement  of  the 
reasons  why  the  Commission  should 
grant  such  treatment.  Each  sheet  must 
be  clearly  marked  at  the  top 
"Confidential  Business  Information." 
The  Commission  will  either  accept  the 
submission  in  confidence  or  return  it. 
All  nonconfidential  written  submissions 
will  be  available  for  public  inspection  in 
the  Office  of  the  Secretary. 

Copies  of  the  request  for  review  of  the 
injury  determination  and  any  other 
documents  in  this  matter  are  available 
for  public  inspection  during  regular 


^The  Commission  also  determined  that  an 
industry  in  the  United  States  was  materially  injured 
by  reason  of  LTFV  imports  of  oscillating  fans: 
however,  that  determination  is  not  at  issue  in  the 
petition. 


business  hours  (8:45  a.m.  to  5:15  p.m.) 
in  the  Office  of  the  Secretary  to  the 
Commission;  telephone  202-20.5-2000. 

Isisucil:  June?.  1994. 

By  ordnr  of  the  (Commission. 
Doiuia  R.  Koehnke, 
Secret  an,'. 

IFK  Doc  94-1415.1  Filed  6-9-94.  H:45.!ii.| 
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INTERSTATE  COMMERCE 
COMMISSION 

[Finance  Docket  No.  32507] 

Cen-Tex  Rail  Link,  Ltd.— Acquisition 
and  Operation  Exemption— Certain 
Lines  of  The  Atchison,  Topeka  and 
Santa  Fe  Railway  Co. 

Cen-Tt'x  Rail  Link,  Ltd.  (Cen-Tex),  ;i 
noncarrier,  has  filed  a  notice  of 
exemption  to  acquire  and  operate 
.ipproximntely  131  miles  of  rail  line 
owned  by  The  Alchi.son,  Topeka  and 
Santa  Pe  Railway  Companv  (ATSF)  as 
follows:  (1)  Between  Fort  Worth,  TX 
(approximately  inilepost  1  +  1.541  feet 
on  ATSF's  Dublin  Subdivision)  and 
Rickt'r,  TX  (approximately  134-1-2,17] 
feet  on  AFSF's  Dublin  Subdivision),  and 
between  a  point  on  the  foregoing 
segment  near  Cresson.  TX 
(approximately  nu'Iej)ost  18  +  133  fetM 
on  ATSF's  Cressoti  Subdivision),  and 
Cleburne.  TX  (approximately  milepost  0 
-t-  i. 167.1  feet  on  ATSF's  Cre.sson 
Subdivision).' 

This  proceeding  is  related  to  a 
petition  for  exemption  filed 
concurrently  in  Joel  T.  Williams.  III.  Hoy 
C.  Coffee.  Jr..  Rafael  Fernandez- 
Macgregor,  Bristollnvestment  Co.. 
Inc.—Conlinunnce  in  Control 
Exemption— Cen-Tex  Rail  Link.  Ltd.  and 
Sonth  Orient  Railroad  Company.  Ltd..  in 
Fiiiaiu  e  Docket  .N'o.  32478.  wherein  Joel 
T.  Williams,  III  e!  al.  have  concurrently 
filed  a  petition  for  exemption  to 
continue  in  control  of  Cen-Tex  and 
South  Orient  Railroad  Company,  Lid. 
when  the  former  becomes  a  rail  carrier 
upon  consunmiation  of  the  transaction 
described  in  this  notice. 

Cen-Tex  will  also  acquire  incidental 
overhead  trackage  rights:  (i)  On  the 
ATSF  line  between  Ricker,  TX 
(approximafelv  milepost  1.34  +  2,171 
feet  on  ATSF's  Dublin  Subdivision)  and 
San  Angelo  Junction,  TX  (approximately 
milepo.st  0  -t-  330  feet  on  ATSF's  San 
Angelo  Subdivision),  (ii)  on  the  ATSF 
line  between  milepost  1  +  1,541  feet 
(ATSF  Dublin  Subdivision)  and 


'   ATSF  will  ri»lain  limited  overhead  lrai:l.iigo 
ri>;hts  b(»tween  Fort  Worlh  and  Ricker.  TX.  whiU'. 
Ir.insfprring  .ill  oiher  rights  on  thn  line  to  (>n-Tn)> 


milepost  368.5  (ATSF  Fort  Worth 
Subdivision)  for  certain  infermodal 
produce  shipments,  and  (iii)  on  the 
ATSF  line  between  milepost  1  ■^  1.541 
feet  and  milepost  0  -t-  4.752  feet  on 
ATSF's  Dublin  Subdivision,  to  reach 
other  carriers  in  Ft.  Worth.  TX.  Cen- 
Tex's  acquisition  of  the  properties  is 
expected  to  be  consummated  and 
operations  to  begin  upon  or  soon  after 
the  effective  date  of  this  exemption. - 

Any  comments  mu.st  be  filed  with  the 
(Commission  and  served  on:  Kevin  M. 
Shevs,  Oppenheimer  Wolff  &  Donnelly 
1020  19th  St..  NW.,  Suite  400. 
Washington.  DC  20036. 

This  notice  is  filed  under  4'.)  CFR 
1 130.31.  If  the  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  ]0305[d) 
may  be  filed  at  any  time.  The  filing  of 
a  petition  to  revoke  will  not 
automatically  .stay  the  traiisai.tion. 

Dt!(.idfd:  junti  3.  ^m■i. 

By  tht!  Commission,  Diivii)  M  Konsi  hnik. 
n:ri!(  tor,  Offui'  of  Proi  ccilinjis 

.Sidney  L.  Strickland.  ]r.. 

.s>.  rftiin,. 

\VR  Doc.  ')4-14l2'lFil.Hlh-^t->)4.  K4.->,ii:)| 

BILLING  CODE  7035-01-P 

[Docket  No.  AB-157(Sut>-No.  1121X)] 

Consolidated  Rail  Corporation- 
Abandonment  Exemption— In  Clark 
County,  OH 

Consolidated  Rail  Corporation 
(Conrail)  has  filed  a  notice  of  exemption 
under  49  CFR  1152  Subpart  V— Exempt 
.abandonments  to  abandon 
approximately  8.1  miles  of  rail  line  from 
approximately  milepost  124. 5-t-  in  Clen 
Echo  to  approximately  milepost  132. Fi±  ' 
in  Springfield,  Clark  County,  OH 


■  Siionly  after  consiiinni.ition.  OnTi'x  wi;i  soil 
iho  subject  rail  lines  (but  not  the  incKii'ii'.il  irrf.  Ii.-j;, 
rishls  and  other  .isscls)  Ii>  Ihe  Onlex  Riirfll  R,tii 
Transportalion  District.  However,  On- Tex  wiil 
retain  all  of  its  common  carrier  oporaiinR  rif;hts  od 
the  lines  umii-ra  pern;anoiit  freight  railroad 
operations  easement. 

'(;rand  Trunk  Western  R.ii!ro,Hl  ((.FW)  n-,aintains 
overhead  trackage  rifthls  over  a  portion  of  the  line 
from  milepost  129.1  to  niile))oM  1  J2.6.  We  ii.ierpn-l 
ihis  to  mean  that  (/fVV  h.is  no  loi  „l  ir.ickdge  rights 
on  ihis  portion  ol  ihe  line.  Ii>  ,\<i..v)un  I'ur.  R  Cn  — 
Atxin. — Osnge  fr  Morris  Coiinl..  KS.  9  ).(:.(:.2d  1 228 
(1993)  {Missouri  Pur  ),  the  Commission  held  ihal  a 
railroail  ihat  certifies  that  there  h.is  been  no  lof.d 
traffic  on  the  line,  including  that  of  the  railroad 
with  trackage  rights,  can  u.se  the  exnmpiion 
pro(  ediires  to  a()andon  the  line  without  the  holder 
of  trackage  rights  receiving  disconliniiant  e 
.mthority  subject  to  certain  conditions. 

Accordingly,  because  of  GTW's  existing  lr.«  k.ige 
rights.  Conrail  may  only  discontinue  service  at  thi> 
lime.  The  effectiveness  of  this  noiice  as  to  ihe 
.ibandonmeni  will  tie  contingent  upon:  |1)(,T\V 
obtaining  Commission  approval  or  exemption  to 
discontinue  it.s  lrai;ksgn  rights:  and  l2tf.onr.iil 


Conrail  has  certified  that:  (l)  No  local 
traffic  has  moved  over  the  line  for  al 
least  2  years;  (2)  there  is  no  overhead 
traffic  on  the  line;  (3)  no  formal 
complaint  filed  by  a  user  of  rail  servit  e 
on  Ihe  line  (or  by  a  State  or  local 
government  entity  acting  on  behalf  of 
such  user)  regarding  cessation  of  service 
over  the  line  either  is  pending  with  the 
Commission  or  with  any  U.S.  District 
Court  or  has  been  decided  in  favor  of 
the  complainant  within  the  2-year 
period;  and  (4)  the  requirements  at  49 
CFR  1105.7  (environmental).  49  CFR 
1105. 8  (historic  requirement).  49  CFR 

1105.11  (transmittal  letter),  49  CFR 

1 105.12  (newspaper  publication)  and  4!i 
C:FR  1152..50(d)(1)  (notice  to 
Kovernmental  agencies)  have  been  n.el 

As  a  condition  to  use  of  this 
exemption,  any  employee  adversely 
affected  by  the  abandonment  shall  he 
protected  under  Oregon  Short  Line  R 
Co.— Abandonment — Goshen.  360  ICC 
91  (1979).  To  address  whether  this 
I  ondition  adequately  protects  affe<  ted 
employees,  a  petition  for  partial 
revocation  under  49  U.S.C.  10505(d) 
must  be  filed. 

Provided  no  formal  expressions  of  . 
intent  to  file  an  offer  of  financial 
assistance  (OFA)  has  been  ret:eived.  lhi^ 
exemption  will  be  effective  on  July  1(». 
l(i<i4.  unless  stayed  pending 
reconsideration.  Petitions  to  stay  that  tin 
not  involve  environmental  i.ssues.- 
fornial  expressions  of  intent  to  file  an 
OFA  under  49  CFR  1 152.27(c)(2).'  and 
trail  use/rail  banking  statements  under 
49  CFR  11.52.29-'  must  be  filed  by  June 
21,  1994.  Petitions  to  reopen  or  rerpiesls 
for  public  use  conditions  under  49  CFR 
11 32.28  must  be  filed  by  June  30.  1994 
with:  Office  of  the  Secretary.  Case 
Control  Br3nt;h,  Interstate  Commene 
('ommission,  Washington.  DC  2042.3. 

A  (opy  of  any  petition  filed  with  the 
Commission  should  be  sent  to 
iipplii  ant's  repre.sentatives:  Robert  S. 


in(iirniinj;rtny  p,irl\  ri>i|iicsl,iig  publn  .iM-..r  ir.,.l 
use  if  .ind  when  suih  trackage  righis  are 
di.sconlinued.  .Se<e  Missouri  For  .  fui'm  Ri><).m:v(s  f..i 
public  use  or  trail  use  rnnditions  wili  not  be  .,c)e.: 
upon  unlil  C.TVV  has  reimijiiished  its  lr,»i  k..>.i- 
rights. 

•A  stay  will  !>•  roiiliiielv  is^iueri  l)y  Ihe 
(  onimis.s;on  in  ;hose  priHei>illngs  w.here  an 
informed  decision  on  envirnnmental  issih-n 
(whether  rai.sed  by  a  (Mnv  or  bv  irie  ComniisMon  >■ 
Section  of  tnvininniental  Anaiv'.is  :n  its 
independent  investigation)  c.mnol  be  m.iije  prior  in 
theeffei  lixe  itate  of  the  noliic  of  exrmpiion.  Sif 

t'xomplion  of  (hilof-Srr\iLe  Hail  Lints.  5  ICC.^.f 
377  ( 1989).  Any  entity  seeking  a  Slav  iinnlvmg 

environmental  loni  erns  is  encouraged  to  file  its 

rei]iiest  as  soon  as  possible  in  order  to  jiermil  Ihe 

Commission  to  review  and  ai  I  cm  the  reiji.rn  tM^for.- 

ihe  effective  date  of  ihis  exemption. 

'St'e t'\r.iuiii.  of  Rtiil  AtMiniioniiiriU—i>t!ri-<  ol 

I  mini  Assist .  4  J  C(;.2d  lli-l  (19H7). 
'The  Commission  will  airepl  a  lale  fiii-d  ir.ii  .,m 

r(i;i,esl  as  long  as  it  retains  ;iirisdj«liiin  t.wlosii 


roL 


Njtaiini,  Two  Commerce  Sq 
Market  Street.  P.  O.  Box  41 
Philadeiphia.  PA  19101-14 

If  the  notice  of  exemption 
fnl;;e  or  misleading  informal 
exemption  is  void  ab  initio. 

Conrail  has  filed  an  envi 
report  which  addresses  the 
nhandonment.  if  any,  on  the 
tMuironment  and  historic  re; 
Section  of  Environmental  A 
(SKA)  will  issue  an  enviroi; 
jss^'ssment  (EA)  by  June  15, 
Iiitt'iested  persons  may  ohla 
the  EA  by  writing  to  SEA  (R 
interstate  Commerce  Commi 
U'  ishington,  DC  20423)  or  b 
Kiaine  Kaiser,  Chief  of  SEA 
127-6248.  Comments  on  en 
and  historic  preservation  ni.'i 
be  filed  within  15  days  nfter 
available  to  the  public. 

Environmental,  historic  p 
public  u.se,  or  trail  use/rail  b 
conditions  will  be  imposed, 
appropriate,  in  a  subswjueiit 
Decided:  June  3,  1994. 

Hv  the  Qmimi.ssion.  D<i\  iil  M 
r)ip>!,ri)r.  Office  of  PriM  i>f<li!)^s 
Sidney  L.  Strickland.  |r.. 
Sf.  ri-tcry. 
|1"K  D«k;.  94-14130  FiU-tl  6-'» 

BIL1.ING  CODE  7035-01-P 
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DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Adminisfation 

Village  Drug  Revocation  of 
Registration 

On  March  18.  1994.  the  Debuty. 
Assistant  Administrator.  Offi  ;e  of 
Diversion  Control.  Drug  Enfo  cement 
.Administration  (DEA).  issuej  an  Order 
to  Show  Cause  to  Village  t3ri 
(Respondent),  of  El  Segundo. 
f4ro[)osing  to  deny  Responde 
nppli(.ation  for  a  DEA  Certif 
Kegistnition  as  a  practitioner 
to  Show  Cause  alleged  that 
Respondent's  registration  w 
inconsistent  with  the  public 
that  term  is  used  in  21  II.S.C 

Specifically  the  Order  to  SI 
alleged  that:  Respondent's  pi:  a 
license  as  well  as  the,  pharnia 
license  of  Bernard  P.  Kastiga: 
Kastigar),  the  owner/operator 
Respondent,  were  suspeiided 
days  and  placed  on  three  vea  s 
probation  in  1985  by  the  Boaid 
Phamacy.  Department  of  Co 
.\rfnirs.  State  of  California  (PI 
Board):  in  1988.  based  upon  \ 
of  the  Pharmacy  Board's  prohpt 
trder,  Mr.  Ka.stigar's  phnrma( 
AJis  again  suspended  for  thL-l ; 
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placed  on  probation  for  an  additional 
three  years;  between  1991  and  1993.  Mr. 
Kastigar  dispensed  Percodan,  a 
Schedule  II  controlled  substance,  and 
anabolic  steroids.  Schedule  III 
controlled  substances,  to  several 
individuals  without  a  valid  phvsician's 
authorization;  on  October  21 .  1993.  Mr. 
Kastigar  pled  guilty  to  and  was 
convicted  of  one  count  of  unlavvfullv 
furnishing  a  controlled  substance,  in  the 
Municipal  Court  for  the  South  Bay 
Judicial  District.  County  of  Los  Angeles. 
State  of  California;  and  Mr.  Kastigar 
materially  falsified  an  application  for  a 
DEA  Certificate  of  Registration, 
submitted  on  June  4, 1993.  by  indicating 
on  such  application  that  he  had  never 
surrendered  a  DEA  Certificate  of 
Registration,  when  in  fact  Respondent's 
DEA  Certificate  of  Registration  had  been 
surrendered  on  April  27.  1993,  and  by 
also  indicating  on  the  application  that 
he  had  never  had  a  .state  license 
suspended  or  placed  on  probation, 
when  in  fact  his  pharmacist's  license  as 
well  as  Respondent's  license  had  been 
.suspended  and  placed  on  probation  by 
the  Pharmacy  Board. 

The  Order  to  Show  Cause  was  .sent  to 
Respondent  by  registered  mail.  More 
than  thirty  days  have  passed  since  the 
Order  to  Show  Cause  was  received  by 
Respondent  and  the  DEA  has  received 
no  response  thereto.  Pursuant  to  21  CFR 
11301.  54(d)  and  1301.54(e). 
Respondent  is  deemed  to  have  waived 
his  opportunity  for  a  hearing. 
Accordingly,  the  Deputy  Administrator 
now  enters  his  final  order  in  this  matter 
without  a  hearing  and  ba.sed  upon  the 
investigative  file.  21  CFR  1301.57. 

In  1983.  the  Pharmacy  Board  filed  an 
n(.cusation  against  Respondent 
pharmacy  and  Mr.  Kastigar  alleging, 
intrraHa.  that  an  audit  revealed 
significant  shortages  for  a  number  of 
controlled  sufjstances  and  that  Mr. 
Ka.sJigar  filled  numerous  controlled 
substance  presc:riptions  issued  under 
circumstances  in  which  he  knew  or 
should  have  known  that  such 
prescriptions  were  not  issued  lor  a 
legitimate  medical  rea.son.  Based  upon  a 
con.sent  decree,  Respondent  and  Mr. 
Kastigar  admitted  the  allegations.  Both 
agreed  to  a  thirty  day  suspension  and  a 
three  vear  probationary  term,  effective 
June  28.  1985. 

On  Ot;tober  20.  1987.  the  Pharnun:y 
Board  i.ssued  another  accusation  against 
Mr.  Ka.stigar  ba.sed  upon  allegations  that 
he  dispen.sed  propoxyphene,  a  Schedule 
IV  controlled  substance,  to  an 
individual  without  a  valid  physician's 
authorization.  Mr.  Kastigar  entered  into 
a  .second  consent  decree  with  the 
Pharmacy  Board.  Again,  he  admitted  to 
the  accusations  and  his  pharmacist's 


license  was  suspended  for  another  thirty 
days  and  placed  on  probation  for 
another  three  years,  effective  June  24. 
1988. 

Subsequent  inve.stigation  bv  the 
California  Bureau  of  Narcotics 
Enforcement  revealed  that  Mr.  Ka.stigar 
dispensed  Percodan,  a  Schedule  II 
t:ontrolled  substance,  and  anabolic 
steroids,  a  Schedule  III  controlled 
substance,  to  several  individuals 
without  a  physician's  authorization 
between  January  1991  and  April  1993. 
A  search  warrant  was  served  on 
Respondent  pharmacy  on  March  25, 
1993.  Mr.  Kastigar  was  interviewed  at 
that  time  and  admitted  some  of  the 
allegations  concerning  the  unlawful 
dispensing  of  the  Percodan  and  anabolit; 
steroids. 

On  April  26.  1993.  Mr.  Kastigar  was 
charged  in  the  Municipal  Court  for  the 
South  Bay  Judicial  District,  County  of 
Los  Angeles,  State  of  California,  with 
eleven  counts  of  the  unlawful 
furnishing  of  controlled  substances  and 
two  counts  of  dispensing  controlled 
substances  without  a  medical  purpose. 
On  September  23.  1993.  Mr.  Kasiigar 
entered  into  a  plea  agreement  whorebv 
he  agreed  to  plea  no  contest  to  one 
felony  count  of  the  unlawful  hirnisuing 
of  a  controlled  s'.ibstance  and  agreed  to 
a  sentence  of  throe  years  probation.  Tlie 
conditions  of  the  probation  included. 
inter  alia,  250  hours  of  community 
service,  a  $15,000  fine,  the  surrender  of 
his  [)harmaci.st's  license  and  surrender 
of  medicare  and  medicaid  privileges.  On 
October  21.  1993.  Mr.  Kastigar  entered 
the  plea  pursuant  to  the  agreement  and 
was  convicted  and  sentenced  pursuant 
to  the  plea  agreement. 

Mr.  Kastigar  voluntarily  surrendered 
Respondent  pharmacy's  previous  DEA 
Certificate  of  Registration.  AK2083119. 
on  April  27.  1993.  On  June  4.  1993.  Mr. 
Kastigar  submitted  an  application  to 
obtain  a  new  DEA  Certificate  of 
Registration  for  Respondent  pharnKu:y. 
On  this  application,  he  indicated  that  he 
had  never  surrendered  a  DEA  Certificate 
of  Registration.  He  also  indicated  on  this 
.application  that  he  never  had  a  state 
professioiud  license  suspended  or 
placed  on  probation,  notwithstanding 
that  the  California  Pharmacy  Board  had 
taken  action  against  both  Respondent 
and  its  owner  in  1985  and  1988,  as 
noted  above. 

In  evaluating  whether  Respondent's 
registration  by  the  Drug  Enforcement 
Admini.sfration  would  be  inconsistent 
with  the  public  interest,  the  Deputy 
Administrator  considers  the  factors 
enumerated  in  21  U.S.C.  823(0.  They 
are  as  follows: 


(1)  The  recommendation  of  the 
appropriate  State  licensing  board  or 
professional  disciplinary  authority. 

(2J  The  applicant's  experience  in 
dispensing,  or  conducting  research  with 
respect  to  controlled  substances. 

(3)  The  applicant's  conviction  record 
under  Federal  or  State  laws  relating  to 
the  manufacture,  distribution,  or 
dispensing  of  controlled  substances. 

(4)  Compliance  with  applicable  State, 
Federal  or  local  laws  relating  to 
controlled  sub.stances. 

(5)  Such  other  conduct  which  may 
threaten  the  public  health  and  safety. 

In  determining  whether  a  registration 
would  be  inconsistent  with  the  public 
interest,  the  Deputy  Administrator  is  not 
required  to  make  findings  with  respect 
to  each  of  the  factors  listed  above. 
Instead,  he  has  the  discretion  to  give 
each  factor  the  weight  he  deems 
appropriate,  depending  upon  the  facts 
and  circumstances  of  each  case.  See 
David  E.  Trawick,  D.D.S..  Docket  No. 
88-69,  53  FR  5326  (1988). 

In  this  proceeding  factors  one,  two. 
three,  and  five  apply.  Factor  one  is 
applicable  based  upon  the  California 
Board  of  Pharmacy's  suspensions  and 
probation  terms  imposed  on  the  licenses 
of  Respondent  pharmacy  and  the 
pharmacist's  license  of  Mr.  Kastigar  in 
1985  and  1988.  Factor  tv.o  applies 
because  Respondent  dispen.sed 
controlled  substances  without  a 
physician's  authorization  or  for  no 
legitimate  medical  reason  on  a  number 
of  occasions  between  1983  and  1993. 
Factor  three  is  applicable  based  upon 
the  conviction  of  Mr.  Kastigar  in  the 
Municipal  Court  for  the  South  Bay 
Judicial  District,  County  of  Los  Angeles. 
State  of  California,  of  one  count  of 
imlawfully  furnishing  controlled 
substances.  Factor  five  applies  because 
Mr.  Kastigar  made  two  material 
falsifications  on  the  application  he 
submitted  for  a  new  DEA  Certificate  of 
Registration  on  June  4, 1993. 

No  evidence  of  explanation  or 
mitigating  circumstances  has  been 
offered  by  Respondent,  rherefore,  the 
Deputy  Administrator  concludes  that 
Respondent's  application  for  a  DEA 
Certificate  of  Regi.stration  must  be 
denied. 

Accordingly,  the  Deputy 
Administrator  of  the  Drug  Enforcement 
Administration,  pursuant  to  the 
authority  vested  in  him  by  21  U.S.C.  823 
and  824  and  28  CFR  0.100(b)  and  0.104. 
hereby  orders  that  the  application 
executed  by  Village  Drug,  on  June  4. 
1993,  for  a  DEA  Certificate  or 
Registration  as  a  retail  pharmacy,  bo, 
and  it  hereby  is,  denied.  This  order  is 
effective  June  10,  1994. 


Dated:  June  3, 1994. 
Stephen  H.  Greene, 

Deputy  Administrator. 

IFR  Doc.  94-14161  Filed  6-9-94:  8:45  am| 
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DEPARTMENT  OF  LABOR 

Employment  Standards  Administration 
Wage  and  Hour  Division 

Minimum  Wages  for  Federal  and 
Federally  Assisted  Construction; 
General  Wage  Determination  Decisions 

General  wage  determination  decisions 
of  the  Secretary  of  Labor  are  issued  in 
accordance  with  applicable  law  and  are 
based  on  the  information  obtained  by 
the  Department  of  Labor  from  its  study 
of  local  wage  conditions  and  data  made 
available  from  other  sources.  They 
specify  the  basic  hourly  wage  rates  and 
fringe  benefits  which  are  determined  to 
be  prevailing  for  the  described  classes  of 
laborers  and  mechanics  employed  on 
construction  projects  of  a  similar 
character  and  in  the  localities  specified 
therein. 

The  determinations  in  these  decisions 
of  prevailing  rates  and  fringe  benefits 
have  been  made  in  accordance  with  29 
CFR  part  1,  by  authority  of  the  Secretary 
of  Labor  pursuant  to  the  provisions  of 
the  Davis-Bacon  Act  of  March  3, 1931, 
as  amended  (46  Stat.  1494.  as  amended. 
40  U.S.C.  276a)  and  of  other  Federal 
statutes  referred  to  in  29  CFR  part  1. 
Appendix,  as  well  as  such  additional 
statutes  as  may  from  time  to  time  be 
enacted  containing  provisions  for  the 
payment  of  wages  determined  to  be 
prevailing  by  the  Secretary  of  Labor  in 
accordance  with  the  Davis-Bacon  Act. 
The  prevailing  rates  and  fringe  benefits 
determined  in  these  decisions  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimum  wages  payable  on  Federal  and 
federally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
specified  classes  engaged  on  contract 
work  of  the  character  and  in  the 
localities  described  therein. 

Good  cause  is  hereby  found  for  not 
utilizing  notice  and  public  comment 
procedure  thereon  prior  to  the  issuance 
ofthc.se  determinations  as  prescribed  in 
5  U.S.C.  553  and  not  providing  for  delay 
in  the  effective  date  as  prescribed  in  that 
section,  because  the  necessity  to  i.ssue 
current  con.struction  indu.stry  wage 
determinations  frequently  and  in  large 
volume  causes  procedures  to  be 
impractical  and  contrary  to  the  public 
interest. 

General  wage  determination 
decisions,  and  modifications  and 


supersedeas  decisions  thereto,  contain 
no  expiration  dates  and  are  effective 
from  their  date  of  notice  in  the  Federal 
Register,  or  on  the  date  written  notice 
is  received  by  the  agency,  whichever  is 
eariier.  The.se  decisions  are  to  be  used 
in  accordance  with  the  provisions  of  29 
CFR  parts  1  and  5.  Accordingly,  the 
applicable  decision,  together  with  any 
modifications  issued,  must  be  made  a 
part  of  every  contract  for  performance  of 
the  described  work  withiivthe 
geographic  area  indi(  ated  as  re<|uired  by 
an  applicable  Federal  prevailing  wage 
law  and  29  CFR  part  5.  The  wage  rates 
and  fringe  benefits,  notice  of  which  is 
published  herein,  and  which  are 
contained  in  the  Government  Printing 
Office  (GPO)  document  entitled 
'"General  Wage  Determinations  Issueii 
Under  the  Davis-Bacon  and  Related 
Acts,"  shall  be  the  minimum  paid  by 
contractors  and  sulxontractors  to 
laborers  and  mechanics. 

Any  person,  organization,  or 
governmental  agency  having  an  interest 
in  the  rales  determined  as  panailing  is 
encouraged  to  submit  w.ige  rate  and 
fringe  benefit  information  for 
consideration  by  the  DepartmiMit. 
Further  information  and  self- 
explanatory  forms  for  the  purpose  of 
submitting  this  data  may  be  obtained  by 
writing  to  the  U.S.  Department  of  Libor, 
Employment  Standards  Administration. 
Wage  and  Hour  Division.  Division  of 
Wage  Determinations.  200  Constitution 
Ave,  NW.,  room  8-3014.  Washington. 
DC  20210. 

Withdrawn  General  Wage 
Determination  Decision 

This  is  to  advise  all  interested  parties 
that  the  Department  of  Labor  is 
withdrawing,  from  the  date  of  this 
notice.  General  Wage  Determination 
Nos.  VA940045  and  VA940055  dated 
February  11, 1994. 

Agencies  with  construction  projects 
pending,  to  which  these  wage  decisions 
would  have  been  applicable,  should 
utilize  Wage  Decision  VA940029. 
Contracts  for  which  bids  have  been 
opened  shall  not  l>e  affected  by  this 
notice.  Also,  consistent  with  29  CFR 
l-6(c)(2)(i)(A).  when  the  opening  of  bids 
is  less  than  ten  (10)  days  from  the  dale 
of  this  notir:e,  this  action  shall  l)e 
effective  unless  the  agency  finds  thai 
there  is  insufficient  time  to  notify 
bidders  of  the  change  and  the  finding  is 
documented  in  the  (  onlrn(,f  file. 

New  General  Wage  Determination 
Decisions 

The  numbers  of  tin-  decisions  add"d 
to  the  Government  Printing  Office 
dof;iimenl  entitled  "(General  Wage 
Determinations  Issui^d  Under  the  Davis- 
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Bacon  and  Related  Acts"  are  isted  by 
Volume  and  State. 

Volume  111 

Tonnessec 

TN940053  (Fun.  10.  1994) 
TN'940054  (Jun.  10.  1994) 
T\940055  (Jun.  10.  1994) 
T\940056  (Jun.  10,  1994) 

.Modification  to  General  Wag  > 
Determination  Decisions 

f(ed 


d  )c 


in  the 
ument 
inations 

and 

are  li.sted 


The  number  of  decisions  ii 
Crovemment  Printing  Office 
entitled  '"General  Wage  Detenii 
Is.sued  Under  the  Davis-Bacor 
Kelated  Acts"  being  modified 
by  Volume  and  State.  Dates  o 
publication  in  the  Federal  Register  are 
in  parentheses  following  the  qt-cisions 
being  modified. 

VolllltW  I 

Miissjichuselts 

MA940001  (Feb.  11,  1994) 

.MA9400O2  (Feb.  11.  1994) 

MA940003  (Feb.  11.1994) 

.MA940005  (Feb.  11.  1994) 

.M.A940O07  (Feb.  11,  1994) 

MA940008  (Feb.  11,  1994) 

MA940009  (Feb.  11,  1994) 

MA940013  (Feb.  11.  1994) 

,MA940O15(Feb.  11.1994) 

\Y940002  (Feb.  11.  1994) 

NY940003  (Feb.  11,  1994) 

NY940004  (Feb.  11.  1944) 

\Y940005(Feb  11.  1994) 

\Y940006  (Feb.  11.  1994) 

NY940007  (Feb.  11,  1994) 

\Y940008  (Feb.  11,  1994) 

.\Y940010(Feb.  11.  1994) 

NY940011  (Feb.  11.  1994) 

NY940012(Feb.  11,  1994) 

.\Y940013  (Feb.  11.  1994) 
NY940014  (Feb.  11.  1994) 
NY940015(Feb.  11.  1994) 
.\Y940016  (Feb.  11.  1994) 
NY940017(Feb.  11.  1994) 
NY940018  (Feb.  11,1994) 
NY940019(Feb.  11.  1994) 
NY940020  (Feb.  11,  1994) 
\'Y940021  (Feb.  11,  1994) 
NY940022  (Feb.  11.  1994) 
NY940025  (Feb.  11,  1994) 
\Y940026  (Feb.  11,  1994) 
NY940031  (Feb.  11,  1994) 
\Y940032  (Feb.  11,  1994) 
NY940033  (Feb.  11,  1994) 
NY940034  (Feb.  11,  1994) 
NY940036  (Feb.  11,1994) 
NY940037  (Feb.  11.  1994) 
NY940038(Feb.  11.  1994) 
.\Y940()39  (Feb.  11,  1994) 
\V940040(Feb.  11,  1994) 
NY940041  (Feb.  11,  1994) 
\Y<M(K)42  (Feb.  11,  1994) 
NY940O43  (Feb.  11,  1994) 
.\Y94()044  (Feb.  11.  1994) 
NY940045  (Feb.  11.  1994) 
NY940046  (Feb.  11.  1994) 
NY94C047  (Fc)).  11.1994) 
NY940048  (Feb.  11.1994) 
.NY94O049(Feb.  11.  1994) 
NY940050  (Feb.  11,  1994) 
NY940O51  (Feb.  11.  19M) 
I'liorto  Rico 


PR940002  (Feb.  11,1994) 
Volume  11 

Virginia 
VA940029  (Feb.  11.1994) 

Volume  III 

Florida 
FL940()01  (Feb.  11.1994) 
FL940009  (Feb.  11,  1994) 
FL940015  (Feb.  11,  1994) 
FL940017(Feb.  11,1994) 
FL940032  (Feb.  11,  1994) 

(Jeorgia 
C;A940003  (Feb.  11.  1994) 
C  A  940031  (Feb.  11,  1994) 

Tennessee 
TN940001  (Feb.  11.  1994) 
TN  940041  (Feb.  11.  1994) 


Volume  IV 

Indiana 
1N940001  (Feb.  11, 
IN940002  (Feb.  11, 
IN940003(Feb.  11, 
IN940004  (Feb.  11. 
IN'940005  (Feb.  11. 
IN940006  (Feb.  11. 
IN940016  (Feb.  11, 
l\'940017(Feb.  11, 
IN940018(Feb.  11. 

VnluirtflV 

Kansas 

K.S940(K)6  (Feb.  1 1 . 

K.S 940009  (Feb.  11. 

K.S940012(Feb.  11. 

KS940()2.S  (Feb.  11. 
Nebraslca 

NE940001  (Feb.  11. 

NE940003  (Feb.  11. 

NE940O05  (Feb.  11, 

NE940009  (Feb.  11. 

NE940010  (Feb.  11. 

NE940()11  (Feb.  11. 

Volume  VI 

(loiorado 
(;()940005(Feb.  n 
C;()940009  (Feb.  1 1 
a3940010(Feb.  11 
C:O94001 1  (Feb.  1 1 
CO940018(Feb.  11 
(:()940020(Feb.  11 
(;O940021  (Feb.  11 
C:O940022  (Feb.  11 
(:O940023  (Feb.  1 1 
t:O940024  (Feb.  11 

Idaho 
ID940003  (Feb.  11, 


1994) 
1994) 
1994) 
1994) 
1994) 
1994) 
1994) 
1994) 
1994) 


1994) 
1994) 
1994) 
1994) 

1994) 
1994) 
1994) 
1994) 
1994) 
1994) 


, 1994) 
,  1994) 
.  1994) 
, 1994) 
,  1994) 
,  1994) 
,1994) 
,  1994) 
, 1994) 
.  1994) 

1994) 


General  Wage  Determination 
Publication 

General  wage  determinations  issued 
under  the  Davis-Bacon  and  related  Acts, 
including  those  noted  above,  may  be 
found  in  the  Government  Printing  Office 
(GPO)  document  entitled  "General  Wage 
Determinations  Issued  Under  The  Davis- 
Bacon  And  Related  Acts".  This 
publication  is  available  at  each  of  the  50 
Regional  Government  Depository 
Libraries  and  many  of  the  1.400 
Government  Depository  Libraries  across 
the  country.  Subscriptions  may  be 


purchased  from:  Superintendent  of 
Documents,  U.S.  Government  Printing 
Office.  Washington.  DC  20402,  (202) 
783-3238. 

When  ordering  subscription(s).  be 
.sure  to  specify  the  State(s)  of  interest, 
since  subscriptions  may  be  ordered  for 
any  or  all  of  the  six  separate  volumes, 
arranged  by  State.  Subscriptions  include 
an  annual  edition  (issued  in  January  or 
February)  which  includes  all  current 
general  wage  determinations  for  the 
States  covered  by  each  volume. 
Throughout  the  remainder  of  the  year, 
regular  weekly  updates  will  be 
■  distributed  to  subscribers. 

Signed  at  Washington.  DC.  this  .Ird  dav  of 
lime  1994. 

Alan  L.  Moss. 

Dimctor,  Division  of  Wage  Determinations. 
(FK  Doc.  94-13896  Filed  6-9-94;  8:4,5  am] 
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Pension  and  Welfare  Benefits 
Administration 

[Prohibited  Transaction  Exemption  94-43; 
Exemption  Application  No.  D-9282,  et  al.] 

Grant  of  individual  Exemptions; 
Fidelity  Management  Trust  Company, 
etal. 

AGENCY:  Pension  and  Welfare  Benefits 

Administration.  Labor. 

ACTION:  Grant  of  individual  exemptions. 

SUMMARY:  This  document  contains 
exemptions  issued  by  the  Department  of 
Labor  (the  Department)  from  certain  of 
the  prohibited  transaction  restrictions  of 
the  Employee  Retirement  Income 
Security  Act  of  1974  (the  Act)  and/or 
the  Internal  Revenue  Code  of  1986  (the 
Code). 

Notices  were  published  in  the  Federal 
Register  of  the  pendency  before  the 
Department  of  proposals  to  grant  such 
exemptions.  The  notices  set  forth  a 
summary  of  facts  and  representations 
contained  in  each  application  for 
exemption  and  referred  interested 
persons  to  the  respective  applications 
for  a  complete  statement  of  the  facts  and 
representations.  The  aplicaitons  have 
been  available  for  public  inspection  at 
the  Department  in  Washington,  DC.  The 
notices  also  invited  interested  persons 
to  submit  comments  on  the  reque.sted 
exemptions  to  the  Department.  In 
addition  the  notices  stated  that  any 
interested  person  might  submit  a 
written  request  that  a  public  hearing  be 
held  (where  appropriate).  The 
applicants  have  represented  that  they 
have  complied  with  the  requirements  of 
the  notification  to  interested  persons. 
No  public  comments  and  no  requests  for 


a  hearing,  unless  otherwise  stated,  were 
received  by  the  Department. 

The  notices  of  proposed  exemption 
were  issued  and  the  exemptions  are 
being  granted  solely  by  the  Department 
because,  effective  December  31, 1978, 
section  102  of  Reorganization  Plan  No. 
4  of  1978  (43  FR  47713,  October  17. 
1978)  transferred  the  authority  of  the 
Secretarj'  of  the  Treasury  to  issue 
exemptions  of  the  type  proposed  to  the 
Secretary  of  Labor. 

Statutory  Findings 

In  accordance  with  section  408(a)  of 
the  Act  and/or  section  4975(c:){2)  of  the 
Code  and  the  procedures  set  forth  in  29 
CFR  part  2570,  subpart  B  {55  FR  32836, 
32847,  August  10,  1990)  and  based  upon 
the  entire  record,  the  Department  makes 
the  following  findings: 

(a)  The  exemptions  are 
administratively  feasible: 

(b)  They  are  in  the  interests  of  the 
plans  and  their  participants  and 
beneficiaries;  and 

(c)  They  are  protet;tive  of  the  rights  of 
the  participants  and  beneficiaries  of  the 
plans. 

Fidelity  Management  Trust  Company 
Located  in  Boston,  Massachusetts 

jl'roliiljited  Transaction  Exemption  94-4:t; 
Exemption  .^pplicatinn  N'o.  D-9282! 

Exrinption 

The  restrictions  of  sections 
40f>(a)(l)(A)  and  406(b)(2)  of  the  Act  and 
the  sanctions  resulting  from  the 
application  of  section  4975  of  the  Code, 
by  reason  of  section  4975(c)(lj(A)  of  the 
Code,  shall  not  apply  to  the  cross- 
trading  of  securities  by  Fidelity 
Management  Trust  Company  (Fidelity) 
on  behalf  of  employee  benefit  plan 
accounts  for  which  Fidelity  acts  as 
fiduciary. 

Part  I — General  Conditions 

(A)  Each  Plan  participating  in 
Fidelity's  cross-trading  program  has 
assets  of  at  least  S25  million; 

(B)  A  Plan's  participation  in  the  c-oss- 
trade  program  is  subject  to  a  written 
authorization  executed  in  advance  bv  a 
fiduciary  with  respect  to  each  such 
Plan; 

(C)  The  authorization  referred  to  in 
section  (B)  of  this  Part  I  is  terminable  at 
will  without  penalty  to  such  Plan,  upon 
receipt  by  Fidelity  of  written  notice  of 
such  termination; 

(D)  Before  an  authorization  is  made, 
the  authorizing  Plan  fiduciary  must  be 
furnished  with  any  reasonably  available 
information  necessary  for  the 
authorizing  fiduciary  to  determine 
whether  the  authorization  should  be 
made,  including  (but  not  limited  to)  a 
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copy  of  this  exemption,  an  explanation 
of  how  the  authorization  may  be 
terminated,  a  detailed  disclosure  of  the 
procedures  implemented  in  Fidelity's 
cross-trade  practices,  and  any  other 
reasonably  available  information 
regarding  the  matter  that  the  authorizing 
fiduciary  requests; 

(E)  tlach  cross-trade  transaction 
involves  only  securities  for  which  there 
is  a  generally  recognized  market; 

(F)  Each  cross-trade  tran.saction  is 
effected  at  the  current  market  value  for 
the  security  on  the  date  of  the 
transactions,  which  shall  be.  for  equity 
securities,  the  closing  price  for  the 
security  on  the  date  of  the  tran.saction. 
and  for  debt  securities,  as  determined  in 
accordance  with  paragraph  (b)  of  Rule 
17a-7  issued  by  the  Securities  and 
Exchange  Commission  (SEC)  under  the 
Investment  Company  Act  of  1940; 

(G)  Fidelity  will  not  charge  any  Plan 
affected  by  a  cross-trade  transaction  any 
fee  or  connnission  for  such  transaction; 

(H)  At  least  every  three  months,  and 
not  later  than  45  days  following  the 
period  to  which  it  relates.  Fidelity  will 
furnish  the  authorizing  Plan  fiduciary 
with  a  report  disclosing  (1)  a  list  of  all 
cress-trade  transactions  engaged  in  on 
behalfofthe  Plan,  and  (2)  with  resp«'<  t 
to  each  cross-trade  transiiction.  the 
highest  and  lowest  prices  at  which  the 
.securities  involved  in  the  tran.saction 
were  traded  on  the  date  of  such 
transaction; 

(I)  The  authorizing  Plan  fiduciary  will 
be  furnished  with  a  summary  of  certain 
additional  information  at  least  once  per 
year.  The  .summary  mu.st  be  furnished 
within  45  days  after  the  end  of  tlie 
period  to  which  it  relates,  and  must 
contain  the  following:  (1)  A  description 
of  the  total  amount  of  Plan  a.s.sets 
involved  in  cross-trade  tran.sactions 
during  the  period,  (2)  a  description  of 
Fidelity's  cross-trade  practices,  (3)  A 
statement  that  the  Plan  fiduciary's 
authorization  of  cro.s.s-trade  transactions 
may  be  terminated  upon  receipt  by 
Fidelity  of  the  fiduciary's  written  notice 
to  that  effect,  and  (4)  a  statement  that 
the  Plan  fiduciary's  authorization  of  the 
cross-trade  transaction  will  continue  in 
effect  unless  it  is  terminated;  and 

(I)  The  Accounts  involved  in  cross- 
trade  transactions  will  not  include 
as.sets  of  any  Plan  established  or 
maintained  by  Fidelity  or  its  affiliates. 

Part  II — Specific  Conditions 

(A)  Index  Ai:counts 

(1)  The  index  of  the  Account  is  ha.sed 
on  an  index  which  represents  the 
investment  performance  of  a  specific 
segment  of  the  public  market  for  equitv 
or  debt  securities  in  the  United  States 


and/or  foreign  countries.  The 
organization  creating  and  maintaining 
the  index  must  be  (a)  engaged  in  the 
business  of  providing  financial 
information,  evaluations,  advice  or 
securities  brokerage  services  to 
institutional  clients,  (b)  a  publisher  of 
financial  news  or  information,  or  (c)  a 
public  stock  exchange  or  assot:iation  of 
securities  dealers.  The  index  must  be 
created  and  maintained  by  an 
organization  independent  of  Fidelity 
and  its  affiliates.  The  index  must  be  a 
generally  accepted  standardized  index 
of  securities  which  is  not  specifically 
tailored  for  the  use  of  Fidelity  or  its 
affiliates. 

(2)  The  transaction  takes  place  within 
three  business  days  of  the  •triggering 
event"  giving  rise  to  the  cross-trade 
transaction.  A  triggering  event  is 
defined  as: 

(<0  A  change  in  thr  composition  or 
weighting  of  the  index  underlying  an  Index 
Account,  or 

(I))  A  (:liaiij;e  in  the  tiverall  levt^l  of 
investment  in  an  Index  Account  as  a  result 
of  investments  and  withdrawals  made  on  the 
Index  Acconnt's  opj-ning  date  (the  n-gularlv- 
s(  heduled  date  on  which  investments  in  or 
withdniwals  from  afi  Index  .Arc mint  iiuiy  he 
made). 

(3)  Fidelity  maintains  or  causes  to  lx« 
maintained  for  a  period  of  six  years 
from  the  date  of  the  transaction  the 
records  necessary  to  enable  the  persons 
described  in  section  (4)  of  this  Part  II  (A) 
to  determine  vvhetiu^r  the  conditions  of 
this  exemption  have  been  met,  except 
th.it  a  prohibited  transaction  will  not  be 
considered  to  have  occurred  if.  due  to 
circumstances  beyond  the  control  of 
Fidelitv  or  its  affiliates,  the  records  are 
lost  or  destroyed  prior  to  the  end  of  the 
six-year  period. 

(4)  (a)  Except  as  provided  in 
subsection  (b)  of  this  section  [A]  and 
notwithstanding  any  provisions  of 
subsections  (a)(2)  and  (b)  of  section  504 
of  tlie  Act.  the  records  referred  to  in 
section  (3)  of  this  Part  II  are 
unconditionally  available  at  their 
customary  location  for  examination 
during  normal  business  hours  by— 

(1)  .Any  duly  authorized  emjiloveeor 
representative  of  the  DepartnuMit  or  the 
Internal  Revenue  Service, 

[2]  Any  fidui  iary  of  a  Plan  parti(,i(>atlns  i/i 
an  Index  .AccfMUit  who  has  authorilv  to 
acfjuire  or  dispose  of  the  interests  of  the  I'lan 
or  any  dulv  auihorizfrd  employee  or 
rejin^sentative  of  such  fiduciary. 

(3)  Any  contributing  employer  to  anv  I'lan 
participating  in  an  Index  Account  or  any 
duly  authorized  iiniployee  or  n-presentative 
of  such  emjiloyer.  ami 

(4)  Any  parti(  ijiaiit  or  beneficiary  of  aii\ 
I'l.iii  pariicipatinj;  in  an  Ind(!X  Account,  or 
any  duly  authorised  emiilo\ee  or 
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repres«?nlative  of  such  partiri  )ant  or 
benefit-iarv. 

(b)  None  of  the  persons  iescribed  in 
paragraphs  (2)  through  (4)  of  subsection 
(a)  of  tliis  section  (4)  shall  3e  authorized 
to  examine  trade  secrets  o  Fidelity,  anv 
of  its  affiliates,  or  commer  :ial  or 
financial  information  \vhi(  h  is 
privilogi'd  or  confidential. 

(B)  ManagiKl  Accounts 

(1)  An  independent  fidi  :iary  of  each 
Plan  must  specifically  aut  lorize  each 
cross-trade  tran.saction  in  i  ccordance 
\vith.tht;  following  procedi  ire: 

(a)  No  more  than  three  b  jsiness  days 
prior  to  the  exe<;ution  of  ai  y  cross-trade 
transa(.tion.  Fidelity  must  nform  an 
independent  fidudary  of  e  ich  Plan 
involved  in  the  cross-trade  transaction 
that  Fidelity  proposes  to  bi  ly  or  sell 
specified  securities  in  a  en  ss-trade 
transat:tion  if  an  appropria  e 
opportunity  is  available,  th  e  current 
trading  price  for  such  secu  ities.  and  the 
total  number  of  shares  to  b !  acquired  or 
sold  by  each  such  Plan. 

(b)  Prior  to  each  cross-tr£  de 
transaction,  the  tran.sactior  must  be 
authorized  either  orally  or  n  writing  by 
the  independent  fiduciary  )f  each  Plan 
involved  in  the  cross-trade  transaction; 

(c)  If  a  cro.ss-trade  transa  :tion  is 
authorized  orally  by  an  inc  ependenf 
fiduciary.  Fidelity  will  pro  ^de  written 
confirmation  of  su<.h  authc  rization  in  a 
manner  rea.sonably  ( alcula  ed  to  be 
received  by  such  independent  fiduciary 
within  one  business  day  frdm  the  date 
of  such  authorization; 

(d)  The  authorization  refi  irred  to  in 
this  Part  11(B)  will  be  effect  ve  for  a 
period  of  thrw  business  da  ^s;  and 

(e)  No  more  than  ten  day  ;  after  the 
completion  of  a  cross-trade  transaction, 
the  independent  fiduciary  i  uthorizing 
the  cross-trade  transaction  nust  be 
provided  a  written  confirm  ition  of  the 
transaction  and  the  price  at  which  the 
transaction  was  executed; 

(2)  A  cros.s-trade  transact  on  will  be 
effected  only  where  the  trai  saction 
involves  less  than  five  perc  mt  of  the 
aggregate  average  daily  trad  ing  volume 
for  the  securities  involved  i  i  the 
tran.saction  for  the  week  im  nedialely 
preceding  the  authorizatior  of  the 
transaction.  A  cross-trade  tonsaction 
may  exceed  this  limit  only  ly  express 
authorization  of  independe  it  fiduciaries 
on  behalf  of  Plans  affected  I  y  the 
transaction;  and 

(3)  The  cross-trade  transa  tion  is 
effected  at  a  price  which  is  vithin  ten 
percent  of  the  closing  price  of  the 
security  on  the  day  before  t  le  date  on 
which  Fidelity  receives  aut  lorization  by 
the  independent  Plan  fiduc  ary  to 
engage  in  the  ( ross-lrade  t.-.  nsa«.tion. 


Part  III— Definitions 

(A)  "Account"  means  an  account 
holding  assets  of  one  or  more  employee 
benefit  plans  which  are  subject  to  the 
A»i  (the  Plans),  for  whi(Ji  Fidelity  or  an 
affiliate  of  Fidelity  acts  as  a  fiduciarv; 

(B)  "Affiliate"  means  any  person, 
tiirm  tly  or  indirectly  through  one  or 
more  intermediaries,  controlling, 
controlled  by,  or  under  common  control 
with  Fidelity; 

\(.)  'Cro.ss-?rade  transaction"  means  a 
purchase  and  sale  of  securities  between 
KRLSA  Accounts  or  between  an  ERIS.^ 
Account  and  a  non-ERISA  account  for 
which  Fidelity  or  an  affiliate  of  Fidelity 
acts  as  a  tnistee  or  investment  manager; 

(D)  "hidex  Account"  means  an 
Account  for  which  Fidelity  and  the  Plan 
sponsor  or  other  named  fiduciary  have 
agreed  that  the  investment  of  the  assets 
in  question  will  be  designed  to  replicate 
the  capitalization-weighted  composition 
of  a  sto«:k  or  bond  index;  and 

(E)  "Managed  Account"  means  an 
Account  for  which  Fidelity  and  the  Plan 
sponsor  or  other  named  fidu<;iar\'  have 
agreed  that  the  investment  of  the  assets 
in  question  will  be  managed  actively  at 
the  dist:retion  of  Fidelity,  pursuant  to 
written  guidelines  as  to  which  types  of 
s<M;urities  to  buy  or  sell  for  the  Account. 

Written  Comments:  The  Department 
received  one  written  comment  and  no 
requests  for  a  hearing.  The  comment 
was  submitted  by  the  applicant.  Fidelity 
Management  Trust  Company.  The 
applicant  addresses  two  matters  which 
are  summarized  as  follows: 

(1 )  The  applicant  notes  a 
typographical  error  in  Part  III  of  the 
proposed  exemption:  Within  the 
definition  of  "Cross-trade  tran.saction", 
the  word  "account"  should  not  he 
capitalized.  The  applicant  represents 
that,  as  described  elsewhere  in  the 
Notice  of  Proposed  Exemption,  cross- 
trade  transactions  covered  by  the 
proposed  exemption  may  occur  between 
an  account  holding  assets  of  one  or 
more  employee  benefit  plans  which  are 
subjei.t  to  the  Act  ("Account")  and  a 
non-ERISA  account  managed  by  the 
applicant  or  an  affiliate  ("account"). 

(2)  The  applicant  wLshes  to 
supplement  the  summary  of  facts  and 
representations  of  the  notice  of 
proposed  exemption  (the  Summary),  by 
clarifying  and  revising  its  explanation  of 
the  manner  in  which  opportunities  for 
cros.s-trading  transactions  are  allocated 
among  accounts  under  its  management, 
which  is  found  in  section  10  of  the 
Summary.  The  applicant  represents  that 
subsequent  to  the  publication  of  the 
Summary,  it  determined  that  its  cross- 
trading  program  will  be  effected 
pursuant  to  a  non-discretionary  pro-rata 


allocation  system.  For  example,  in  the 
event  that  the  number  of  shares  of  a 
particular  security  which  an  Account 
proposes  to  sell  on  a  given  day  is  less 
than  the  number  of  shares  of  such 
security  which  other  Fidelity-advised 
accounts  propose  to  buy  on  that  date, 
the  direct  cross-trade  opportunity  will 
be  allocated  among  potential  buyers  on 
a  pro-rata  basis.  A  similar  procedure 
would  apply  where  the  number  of 
shares  of  a  particular  security  to  be  sold 
by  Fidelity-advised  accounts  is  less  than 
the  number  of  such  shares  which  an 
Account  and  one  or  more  other  Fidelity- 
advised  accounts  proposes  to  buy  on 
that  date.  Thus,  the  Accounts 
participating  in  Fidelity's  cross-trade 
program  will  have  opportunities  to 
participate  on  a  proportional  basis  in  all 
cross-trade  transactions  during  the 
operation  of  the  cross-trade  program. 
The  applicant  represents  that  this  aspect 
of  Fidelity's  cross-trading  program  is 
among  the  information  which  will  be 
disclosed  in  writing  to  the  fiduciaries  of 
the  pension  plans  which  invest  in  the 
Accounts. 

After  careful  consideration  of  the 
entire  record,  the  Department  has 
determined  to  grant  the  exemption,  as 
supplemented  by  the  applicant's 
comment. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Deportment's  decision  to  grant  this 
exemption,  refer  to  the  notice  of 
proposed  exemption  published  on 
December  10,  199.3  at  58  FR  64978. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ronald  Willett  of  the  Department, 
telephone  (202)  219-8881.  (This  is  not 
a  toll-free  number.) 

Lone  Star  Industries,  Inc.  Master 
Retirement  Trust  (the  Master  Trust) 
Located  in  Chicago,  Illinois 

(Pruhibitod  Transacfiun  Excimption  No.  9-?- 
44;  Application  No,  D-929.'j1 

Exemption 

Section  I — Transactions 

Effective  September  10,  1990,  the 
restrictions  of  sections  406(a),  406(b)(1) 
406(b)(2),  and  407(a)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason 
of  section  4975(c)(1)  (A)  through  (E)  of 
the  Code,  shall  not  apply  to: 

(a)  The  lease  (the  Lea.se)  by  the  Master 
Trust  of  a  certain  parcel  of  real  property 
(the  Property)  located  in  Rancho 
Cordova,  California,  to  RMC  Lonestnr 
(RMC),  a  party  in  interest  with  respe«;l 
to  pl.ins  participating  in  the  Master 
Tnisf  (the  Plans); 

(b)  The  obligations  and  guarantees  lo 
the  M.istfT  Tni.st  by  i,oiie  Star 
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Indimtries.  Inr.  (LSI),  a  party  in  interest 
with  respect  to  the  Plans,  arising  under 
the  terms  of  the  Lease  on  the  Property, 
subsequent  to  the  assignment  by  LSI  of 
its  leasehold  interest  in  the  Property  to 
RMC;  and 

(c)  The  payment  in  the  amount  of 
SB.OOO.OOO  by  LSI  to  the  Master  Trust  in 
exchange  for  a  release  of  LSI's  obligation 
to  perform  under  the  terms  of  a  certain 
yield  guarantee  agreement  signed 
December  18,  1992,  by  LSI  and  the 
.Master  Trust;  provided  that  the 
conditions  set  forth  in  .section  I!  jjelow 
are  met.' 

Section  11 — Conditions 

This  exemption  is  conditioned  upon 
the  adherence  to  the  material  facts  and 
representations  described  herein  and  in 
the  application  for  exemption  and  upon 
the  satisfaction  of  the  following 
renuirements: 

(a)  The  Bankruptcy  Court  for  the 
Southern  District  of  New  York  {the 
Bankruptcy  Court)  enters  and  order 
confirming  the  modified  amended 
consolidated  plan  of  reorganization  filed 
by  LSI  and  its  affiliates,  pursuant  to 
Chn^Mer  11  of  the  Bankruptcy  Code; 

(hj  The  obligations  and  guarantees  of 
LSI  to  the  Master  Trust  under  the  Lease 
are  assumed  by  LSI  and  continue  after 
tlie  plan  of  reorganization  is  confirmed 
by  the  Bankrupt:  v  Court; 

(c)  LSI  pays  tiie  $6,000,000  in  a  single 
lump-sum  payment  in  cash  to  the 
Ma.^ter  Trust,  not  later  than  sixty  (fiO) 
dovs  following  the  later  of  (1)  the  date 
of  the  order  of  the  Bankruptcy  Court 
approv  ing  the  payment,  or  (2)  the  date 
the  grant  of  this  exemption  is  published 
in  the  Federal  Register, 

(d)  Morrison,  Karsten,  Rrnnizy  Ik 
.Arthur.  Inc.  (MKRA).  acting  as' 
iinlcpendent  qualified  fiduciar>'  on 
behalf  of  the  Master  Trust  (ihe  1/F),  has 
negotiated,  reviewed,  and  approved  the 
transactions,  and  has  determined  liiat 
the  t.-tinsactions  were  feasible,  in  the 
inlerest  of,  and  protective  of  the 
participants  and  beneficiaries  of  the 
Pii.ns  invested  in  the  Master  Trust,  as  of 
the  eifective  date  of  this  exemption; 

(e)  MKRA  at  the  time  of  its 
ajipointment  was  unrelated  to  LSI, 
RMC,  and  any  other  parties  involved  in 
the  Lea.se  and  will  at  all  times  remain 
independent  of  such  parties; 

(0  The  provisions  of  the  amendment 
to  the  Lease,  executed  in  December  1992 
(the  First  Amendment)  become  effective 
on  the  dale  that  the  grant  of  this 
exemption  is  published  in  the  Federal 
Register; 


'  lor  purpost'S  of  l.his  oxomptid.-.  rcfcriiiK.ii.s  to 
^p•■^.ific  provisions  of  Tille  I  of  the  Act.  iiniftss 
oihrrwisH  specified.  reftT  .ilso  to  the  cnrespnndiiig 
.•vnisiiins  of  iheCJjde. 


(g)  The  terms  of  the  Lease,  as 
modified  by  the  First  Amendment,  are 
at  least  as  favorable  to  the  Master  Trust, 
the  Plans,  and  their  participants  and 
beneficiaries,  as  those  which  could  have 
been  obtained  by  the  Master  Trust  in  an 
arnfi's  length  negotiation  with  an 
unrelated  third  party  under  similar 
circumstances; 

(h)  From  S<;ptember  10, 1990,  to  June 
1, 199.3,  the  Northern  Trust  Company 
(the  Trustee),  an  independent  party  with 
respect  to  LSI,  RMC,  and  their  affiliates, 
managed  the  Property  on  behalf  of  the 
Ma.ster  Trust  and  monitored  and 
enforced  the  terms  of  the  Lease; 
(i)  From  June  1,  1993,  MKR.\ 
managed  the  Property  on  behalf  of  tlie 
Master  Trust  and  monitored  and 
enforced  the  terms  of  the  Lease,  and 
MKR.'X  or  its  successors,  will  act  as  I/F 
with  respet:t  to  the  Property  and  will 
monitor  and  enforce  the  provisions  of 
the  Lease  as  long  as  such  Property  is 
leased  to  a  party  in  intere.st; 

(j)  MKRA  or  its  successors  will 
monitor  the  fair  market  value  of  the 
Master  Trust  in  order  to  insure  that  the 
fair  market  value  of  the  Property  will  at 
no  time  exceed  twenty  percent  "(20%)  of 
the  total  fair  market  value  of  the  assets 
of  the  Master  Trust; 

(k)  LSI  has  either  paid  dire<;t!y  or 
reimbursed  the  Master  Trust  for  any 
fees,  other  than  trustee  and  investment 
management  fees,  incurred  in 
connection  with  the  transactions  with 
respect  to  the  ownership  of  the  Property 
by  the  Master  Trust,  and  in  the  future, 
the  Master  Trust  will  incur  no  fees  in 
connection  with  the  transactions,  other 
than  fees  paid  to  the  trustee  and  to  the 
investment  manager;  and 

(I)  LSI  has  filed  Forms  5.1.10  and  paid 
the  excise  taxes  with  respect  to  the 
Lease  of  the  Property  for  years  1987- 
1989  and.  LSI,  not  later  than  sixty  (fiO) 
days  after  the  date  the  grant  of  this 
exemption  is  published  in  the  Federal 
Register,  will  file  Forms  .5330  and  will 
pay  tlie  excise  taxes  for  the  period  after 
December  31.  1989,  and  before  the 
effective  date  of  this  exemption. 
EFFECTIVE  DATE:  This  exemption  will  be 
effe<.tiveas  of  .September  10.  1990. 

Written  Comments 

In  the  Notice  of  Proposed  Fxemption 
(the  Notice),  the  Department  invited  all 
interested  persons  to  submit  written 
comments  and  any  requests  for  a 
hearing  on  the  proposed  exemption 
within  forty-five  (45)  days  from  the  dale 
of  the  publication  of  the  Notice  in  the 
Federal  Register.  All  written  comments 
and  requests  for  a  hearing  were  to  have 
been  received  by  the  Department  by 
April  22.  1994. 


•  As  of  the  close  of  the  com'ment 
period,  the  Department  had  re<;eivetl 
eight  (8)  letters  from  interested  persons 
commenting  on  the  proposed  exemption 
in  addition  to  comment  letters  from  the 
appli(;ant.  In  this  regard,  the  Department 
forwarded  copies  of  the  commentators" 
letters  to  the  applicant  and  requested 
that  the  applicant  address  in  writing  the 
conc:erns  raised. 

In  a  letter  dated  May  4  1994.  the 
applicant  responded  to  the 
commentators,  as  requested  by  the 
Department.  In  this  regard,  the  applicant 
staled  that  in  general  the  concerns  of  the 
commentators  did  not  identify  any 
factual  issues  or  express  any  direct 
objection  to  the  e.xemption.'  The 
comments  from  the  commentators  on 
the  proposed  exemption  were 
summarized  by  the  applicant  as  follows: 
(1)  Some  of  the  comment  letters  were 
generally  opposed  to  anything  that 
would  adversely  affect  their  pension;  (2) 
others  of  the  comment  letters  expressed 
general  concerns  regarding  the  effect  of 
the  e.xemption  on  pension  benefits;  and 
(3)  one  comment  letter  supported  the 
exemption. 

In  the  opinion  of  the  applicant  the 
one  favorable  comment  letter  would 
appear  to  need  no  response.  In  response 
to  the  adverse  comment  letters,  the 
applicant  notes  that  the  granting  of  the 
exemption  in  and  of  it.self  does  not 
affect  the  .security  of  pensions  pavahle 
from  the  Plans  participating  in  the 
Master  Trust.  In  this  regard,  the 
applicant  maintains:  (1)  That  the 
granting  of  the  exemption  does  not 
rechu.e  the  obligation  to  pay  benefits  of 
any  of  the  Plans  participoting-in  the 
Master  Tnist;  (2)  that  the  exeiuption 
does  not  affect  the  duty  of  the 
sponsoring  employer  to  comply  with  the 
funding  requirements  of  applicable  law; 
(S)  that  the  I/F  has  determined  that  the 
ternis  of  the  agreement  re,i(  bed  with  LSI 
result  in  an  overall  transaction  that  is 
equal  to  or  superior  to  transactions  that 
could  be  negotiated  with  u^^e!.^fed  third 
parties:  (4)  that  the  terms  of  the 
agreement  provide  for  LSI  to  pay  Sfi 
million  to  the  Master  Trust;  (5)  that 
based  on  the  'erms  agreed  to  and  the 
rei;eipt  of  the  SB  million  dollar  payment, 
the  I/F  has  determined  that  the  .Master 
Trust  is  assured  an  internal  rate  of 
return  in  exce.ss  of  11%  on  the  Property, 
and  (fj)  that  the  terms  of  the  agreement 
provide  the  Master  Trust  with 
significant  opportunity  to  obtain  an 
advantageous  investment  return  with 
very  litlle  downside  risk.  Hased  on  these 
(.(iusiderations,  the  applicant  maintains 
that  no  adverse  effet;t  on  pension 
benefits  payable  by  the  Plans 
participating  in  the  Master  Tnt.st  sheuld 
occur  if  the  extiuiption  is  gr.uited. 
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Two  of  the  commenta  tor<;  requested 
that  the  Department  schedule  a  hearing 
on  the  matter,  in  accord mce  settion  29 
CFR  2570.46  of  the  Dep;  irtment's 
regulations  which  provides  that  the 
Department  in  its  discrelion  mav 
convene  a  hearing  if  req  jested  bv  any 
interested  persons  who  nay  be 
adversely  affected  by  thi  (  exemption  and 
where  such  exemption  { roposes  to  grant 
relief  from  section  406(b )  of  the  .Act.  In 
response  to  this  request  or  a  hearing. 
the  applicant  points  out  that  the 
commentators  do  not  ob  ect  to  any 
specific  issue  in  connec  ion  with  the 
grant  of  the  exemption,   lut  expresses 
only  general  concern  for  how  the 
exemption  might  affect  i  ealth 
insurance,  life  insurance,  and  monthly 
pension  benefits. 

The  Department's  regi  lations 
regarding  the  right  to  a  h  taring  state  that 
a  request  for  hearing  mu  t  include  "a 
statement  of  the  issues  t(  be  addressed 
and  a  general  descriptioi  of  (he 
evidence  to  be  presentee  at  the  hearing. 
Further,  the  regulations  :  tate  thai  the 
Department  will  grant  a  equest  for 
hearing  "where  a  hearini  is  necessarv  to 
fully  explore  material  fac  tual  i.ssues 
identified  by  the  person   equesting  the 
hearing"  or  may  decline  o  hold  a 
hearing  "where  the  factu  d  issues 
identified  can  be  fully  ex  }lored  through 
the  submission  of  evidnn  ;e  in  written 
form."  The  Department  Y  as  concluded 
that  the  issues  identified  ay  the 
commentators,  who  requ  isted  a  hearing, 
have  been  full  explored  i  i  the  case 
record  including  the  mati  -rial  submitted 
by  the  applicant  in  respo  ise  to  the 
comments.  Accordingly,  he  Department 
has  determined  not  to  ho  d  a  public 
hearing. 

In  addition  to  the  abovi  ■  comments 
and  request  for  a  hearing  received  from 
interested  persons,  the  af  plicanl 
informed  the  Department  in 
submissions  dated  April  I,  1994,  and 
April  22,  1994,  of  certain  factual 
changes  to  the  informatioi  contained  in 
the  application  and  tet.hn  ical 
«;larifications  to  the  langu  Jge  of  the 
Notice.  The  following  itei  is  represents  a 
summary  of  the  comment  i  submitted  to 
Ihe  Department  by  the  ap  )licant 
subsequent  to  the  publico  ion  of  the 
Notice: 

11)  LSI  informed  Ihe  De  jartment  that 
Jlie  Bankruptcy  Court  hac  entered  an 
order  on  March  31,  1994,  hat  approved 
the  S6  million  dollar  payr  lent  by  LSI  to 
Ihe  Master  Trust.  Subseqi  ently,  the 
Department  was  informec  that  on  April 
14,  1994,  LSI  emerged  fro  n  bankruptcy 
protection  and  that  in  coniection  with 
such  emergence,  LSI  madi  i  the  Sfi 
million  payment  to  the  M  isler  Trust 
that  is  a  condition,  as  set    3rth  in 


Section  11(c),  of  this  exemption.  In  this 
regard,  such  condition  provides  that  LSI 
pay  "•   •   •  the  $6,000,000  in  a  single 
lump-sum  payment  in  cash  to  the 
Master  Trust,  not  later  than  sixty  (60) 
days  following  the  later  of  (1)  the  date 
of  the  order  of  the  Bankruptcy  Court 
approving  the  payment,  or  (2)  the  date 
the  grant  of  this  exemption  is  published 
in  the  Federal  Register."  In  the  opinion 
of  LSI,  since  the  condition  of  the 
exemption  states  that  the  pdyinent  be 
made  no  later  than  a  specified  date,  that 
LSIs  payment  of  the  56  million  dollars 
before  the  publication  of  (he  final 
exemption  complies  with  the  condition 
for  grant  of  the  exemption.  The 
Department  agrees  with  the  position  as 
expres.sed  by  LSI; 

(2)  LSI  commented  on  (he  language 
concerning  the  condition  of  the 
exemption,  as  set  forth  in  Section  11(g), 
which  states  that  "the  terms  of  the 
Lease,  as  modified  by  the  First 
Amendment,  are  at  least  as  favorable  to 
the  Master  Trust,  the  Flans,  and  their 
participants  and  beneficiaries,  as  those 
which  could  have  been  obtained  by  the 
Master  Trust  in  an  arm's  length 
negotiations  with  an  unrelated  third 
party  under  similar  circumstances." 
With  respect  to  the  language  in  this 
sentence  from  Section  11(g),  the 
Department  w  i.shes  to  correct  a 
typographical  error  in  that  the  word, 
"negotiations,"  written  in  the  plural 
should  read  "negotiation, "  in  the 
singular.  Accordingly,  the  Department 
has  made  this  change  in  the  language  of 
Section  11(g)  in  the  granted  exemption. 
Further  in  the  language  quolecT in  the 
paragraph  above  from  Section  11(g),  LSI 
points  out  that  the  I/F's  opinion 
regarding  the  transaction,  including  the 
Lease  of  the  Property,  is  that  the  overall 
transaction,  taking  into  account  all  of  its 
provisions  including  the  $6  million 
dollar  payment,  is  equal  to  or  superior 
to  transactions  that  could  be  negotiated 
with  unrelated  third  parties.  To  the 
extent  the  inclusion  of  the  language  in 
Section  11(g)  referring  to  "under  similar 
i:ircumstances"  is  intended  to  include 
the  other  term  of  the  overall  transaction, 
LSI  states  that  the  condition  is  accurate 
as  it  relates  to  opinions  provided  by  the 
I/F.  The  Department  concurs  with  LSI's 
position; 

(3)  LSI  requested  modification  of  the 
language  in  Section  IKk)  which 
provides,  in  part  that,  "LSI  has  either 
paid  directly  or  reimbursed  the  Master 
Trust  for  any  fees,  other  than  trustee  and 
inve.stnient  management  fees,  incurred 
with  respe«;t  to  the  ownership  of  the 
Property  by  the  Master  Trust."  In  the 
opinion  of  LSI  the  quoted  language  in 
the  sentence  above  implies  that  the 
Master  Trust  has  paid  no  fees  in 
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connexion  with  ownership  of  the 
Property  other  than  trustee  or 
investment  manager  fees.  LSI  believfs 
that  this  language  is  over  broad,  k-c  ause 
it  is  not  limited  to  those  fees  incurred 
in  connection  with  the  transactions.  For 
this  reason,  LSI  suggests  adding  after  the 
word,  "incurred,  "  the  phrase,  'in 
connection  with  the  transactions."  The 
Department  has  no  objection  to  LSI's 
proposed  modification,  and  accordingly. 
has  amended  the  language  of  Sei  tion 
nik); 

(4)  LSI  proposes  clarification  of  the 
language  of  Section  11(1)  which  states 
that  "LSI  has  filed  Forms  5330  and  paid 
the  excise  taxes  with  respect  to  the 
Lea.se  of  the  Property  for  the  years  l«t87- 
1989  and  will  file  Forms  5330  and  pay 
the  excise  taxes  for  the  period  after 
December  31,  1989,  and  before  the 
effective  date  of  this  exemption.  " 
Because  the  effective  date  of  this 
exemption  is  September  10,  1990.  LSI 
believes  that  this  provision  should  be 
revised  to  clarify  that  the  excise  taxes 
for  the  period  after  December  31 ,  1989. 
must  be  paid  w  ithin  sixty  (60)  d.ays  of 
the  date  the  grant  of  this  exemption  is 
published  in  the  Federal  Register.  For 
this  reason,  LSI  suggests  adding  before 
the  words,  "will  file,"  the  phrase.  "LSI 
not  later  than  sixty  (60)  days  after  Ihe 
date  the  grant  of  this  exemption  is 
published  in  the  Federal  Register.  "  The 
Department  has  no  objection  to  LSI's 
proposed  modification,  and  accordingly, 
has  amended  Ihe  language  of  Section 
Nil); 

(5)  LSI  requests  modification  of  the 
language  in  the  third  sentence  of 
paragraph  number  one  in  the  Summarv 
of  Facts  and  Representations  in  the 
Notice  which  states  that,  "In  addition. 
LSI  is  a  major  source  of  ready-mixed 
concrete  and  precast  concrete  products 
and  is  a  leading  importer  of  cement  and 
clinker."  In  this  regard,  LSI  has  brought 
to  the  Department's  attention  a  more 
current  description  of  LSI's  business. 
Accordingly,  LSI  requests  that  the 
sentence  be  amended  to  read  "In 
addition,  LSI  is  a  leading  producer  of 
cement,  ready-mixed  concrete,  sand  and 
gravel,  crushed  stone,  and  construction 
materials."  The  Department  has  made 
the  requested  change  to  the  description 
of  LSI;  and 

(6)  LSI  requests  modification  of  Ihe 
representation  in  the  fourth  sentence  in 
Ihe  fourth  full  paragraph  of  paragraph 
number  six  of  the  Summary  of  Facts  and 
Representations  which  states  thai.  "It  is 
represented  that  the  royalty  payments 
actually  made  by  RMC  have  exceeded 
the  minimum  guaranteed  royally 
amounts  for  the  years  1989  through 
1992.'  In  this  regard,  LSI  has  informed 
the  Department  that  the  date  1992 


should  be  corrected  to  read  1991.  The 
Department  has  made  this  change  as 
requested  by  LSI. 

As  the  Department  concurs  with  the 
requested  the  modifications  and 
clarifications  to  the  language  of  the 
proposed  exemption,  such  changes  are 
hereby  incorporated  into  the  exemption, 
as  granted.  Accordingly,  after  giving  full 
consideration  to  the  record,  including 
the  comments  by  interested  persons  and 
the  responses  of  the  applicant,  the 
Department  has  determined  to  grant  the 
exemption,  as  described  herein.  In  this 
regard,  the  comments  submitted  to  the 
Department  have  been  included  as  part 
of  the  public  record  of  the  exemption 
application.  The  complete  application 
file,  including  all  supplemental 
submissions  received  by  the 
Department,  is  made  available  for  public 
inspection  in  the  Public  Documents 
Room  of  the  Pension  Welfare  Benefits 
Administration,  room  N-5507,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue  NW.,  Washington,  DC  20210. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption  refer  to  the  Notice  published 
on  March  8,  1994,  59  FR  10832. 

FOR  FURTHER  INFORMATION  CONTACT: 
Angelena  C.  Le  Blanc,  of  the 
Department,  telephone  (202)  219-8883. 
(This  is  not  a  toll-free  number.) 

General  Motors  Hourly-Rate  Employees 
Pension  Plan;  General  Motors 
Retirement  Program  for  Salaried 
Employees;  Saturn  Individual 
Retirement  Plan  for  Represented  Team 
Members;  and  Saturn  Personal  Choices 
Retirement  Plan  for  Non-Represented 
Team  Members  (Collectively,  the  Plans) 
Located  in  New  York,  New  York 

[Prohibited  Transaction  Exemption  94-45; 
Application  Nos.  D-8402  and  D-84051 

Exemption 

Section  I — Transactions 

The  restrictions  of  section  406(a)  of 
the  Act  and  the  sanctions  resulting  from 
the  application  of  section  4975  of  the 
Code,  by  reason  of  section  4975(c)(1)  (A) 
through  (D)  of  the  Code,  shall  not  apply 
to  the  following  transactions  if  the 
conditions  set  forth  in  Section  II  below 
are  met: 

(a)  The  acquisition  or  sale  of  a  net 
profits  interest  (NPI),  a  royalty  interest 
(Royalty),  or  a  production  payment 
contract  (Production  Payment),  in  oil 
and  gas  properties  (the  Properties) 
between  the  Plans  and  oil  and  gas 
companies  or  their  affiliates  that  are 
parties  in  interest  with  respect  to  the 
Plans  (collectively,  the  Companies); 


(b)  Any  loan  by  the  Plans  to  the 
Companies  where  such  loans  are 
secured  by  interests  in  the  Properties, 
including  loans  with  conversion  rights 
to  acquire  a  NPI,  Royalty,  or  Production 
Payment  in  the  Properties; 

(c)  The  acquisition  or  sale  between 
the  Plans  and  the  Companies  of  any 
stock  or  debt  securities  which  are 
convertible  into  such  stock,  issued  by 
the  Companies  (Company  Securities); 
and 

(d)  The  acquisition  or  sale  between 
the  Plans  and  the  Companies  of  any 
interests  in  certain  limited  partnerships 
which  invest  in  such  Properties  where 
the  Company  is  a  general  partner  and/ 
or  operating  owner  for  the  Properties 
(Company  Partnership  Interest),  or 
interests  in  certain  joint  ventures  which 
invest  in  such  Properties  where  the 
Company  is  a  joint  venturer  and/or 
operating  owner  for  the  Properties 
(Company  Venture  Interest). 

Section  II — Conditions 

(a)  A  "qualified  oil  and  gas 
investment  manager"  (as  defined  below) 
fully  reviews  each  transaction  before 
recommending  the  transaction  to  the 
Pension  Investment  Committee  of 
General  Motors  Corporation  (the  PIC)  or, 
as  of  December  1,  1992,  to  the  General 
Motors  Investment  Management 
Corporation  (GMIMCo).  fiduciaries  of 
the  Plans.  The  decision  to  enter  into  the 
transaction  is  made  by  the  PIC  or 
GMIMCo.  which  retains  final  approval 
authority  over  the  transaction.  The 
"qualified  oil  and  gas  investment 
manager"  negotiates  the  transaction  and 
manages  the  oil  and  gas  investmtnts  for 
the  Plans,  in  its  capacity  as  a  fiduciary 
for  the  Plans,  and  monitors  all 
transactions  on  behalf  of  the  Plans  in 
order  to  take  any  appropriate  action 
necessary  to  safeguard  the  interests  of 
the  Plans. 

(b)  The  Companies  and  their  affiliates 
are  independent  of  and  unrelated  to: 
(i)  The  General  Motors  Corporation 
(CMC); 

(ii)  Any  person  directly  or  indirectly 
controlling,  controlled  by,  or  under 
common  control  with  CMC; 

(iii)  Any  officer  or  director  of  CMC  or 
any  of  its  subsidiaries  or  affiliated 
companies; 

(iv)  Any  partnership  in  which  CMC  is 
a  10  percent  or  more  (directly  or 
indirectly  in  capital  or  profits)  partner; 
and 

(v)  Any  "qualified  oil  and  gas 
investment  manager"  which  acts  for  the 
Plans  with  respect  to  an  oil  and  gas 
transaction  covered  by  the  exemption, 
or  any  other  person  who  exercises 
discretionary  authority,  responsibility  or 
control  or  who  provides  investment 


advice  for  the  investment  of  the  Plans' 
assets  involved  in  oil  and  gas 
transactions. 

(c)  In  any  transaction  where  the  Plans 
acquire  a  NPI,  Royalty.  Production 
Payment.  Company  Security,  Company 
Partnership  Interest,  or  Company 
Venture  Interest  from  the  Companies, 
the  Plans  pay  a  purchase  price  which  is 
no  greater  than  the  fair  market  value  of 
such  interests  or  securities  based  on  an 
appraisal  developed  by  the  Plans' 
fiduciaries  or  an  independent,  qualified 
appraiser  selected  by  the  Plans' 
fiduciaries. 

(d)  In  any  transaction  where  the  Plans 
sell  a  NPI,  Royalty,  Production  Payment, 
Company  Security,  Company 
Partnership  Interest,  or  Company 
Venture  Interest  to  the  Companies,  the 
Plans  receive  a  price  which  is  no  less 
than  the  fair  market  value  of  such 
interests  or  securities  based  on  an 
appraisal  developed  by  Ihe  Plans' 
fiduciaries  or  an  independent,  qualified 
appraiser  selected  by  the  Plans' 
fiduciaries. 

(e)  In  instances  involving  the 
acquisition  of  the  Properties  by  a 
Company  from  a  third  party  with  a 
simultaneous  sale  of  a  NPI,' Royalty,  or 
Production  Payment  by  the  Company  to 
the  Plans,  the  Plans  pay  a  purchase 
price  which  reflects  the  fair  market 
value  of  the  interest  as  agreed  to  by  the 
Plans'  fiduciaries  in  arms-length 
negotiations  directly  involving  the 
Plans,  the  Company,  and  the  third  party 
seller. 

(f)  In  instances  involving  the  .sale  of 
a  NPI.  Royalty,  or  Production  Payment 
by  the  Plans  to  a  Company  in 
connection  with  the  Company's 
simultaneous  sale  of  a  WI  in  ihe 
Properties  to  a  third  party,  the  Plans 

.  receive  a  sales  price  which  refiects  the 
fair  market  value  of  the  interest  as 
agreed  to  by  the  Plans'  fiduciaries  in 
arm's-length  negotiations  directly 
involving  the  Plans,  the  Company,  and 
the  third  party  buyer. 

(g)  In  any  loan  by  the  Plans  to  a 
Company  in  connection  with  an  oil  and 
gas  investment,  the  Plans  obtain  terms 
which  include:  (1)  An  interest  rate  that 
is  commensurate  with  the  prevailing 
market  rate  for  such  loans  at  the  time  of 
the  transaction,  as  determined  by  the 
Plans'  fiduciaries  in  accordance  with 
rates  quoted  by  established  commercial 
lenders  offering  similar  loans;  and  (ii)  a 
security  interest  in  designated  oil  and 
gas  inve.stment  interests  in  the 
Properties,  which  have  a  fair  market 
value  that  equals  at  least  150%  of  the 
amount  loaned  by  the  Plans  throughout 
the  duration  of  such  loan,  based  on  an 
apprai.sal  of  such  interests  developed  by 
the  Plans'  fiduciaries  or  by  an 


30048 


lederal  Rejjister  /  Vol.  59.  No.  Ill  /  Friday.  June  10,  1994  /  Notices 


fiJ 


SI 


r; 


e 


hei 


CX( 


indepiiiuleiit,  qualified 
.selected  by  the  Plans" 

(h)  All  other  terms  of 
Iransactio;:  ..re  not  less 
Plans  than  the  terms  ge 
in  an  ami's-length  tr3n^ 
unrelated  parlies. 

(ij  The  amount  of  eac 
assets  involved  in  all  t 
the  Companies  represer  I 
lh^l^e  percent  (3%)  of  si 
assets  as  of  the  date  of 
transa<:tion  by  the  PIC 

(j)  .N'o  investment 
advisory  fee.  underwrit 
brokerage  or  sales  comn 
.similar  compen.salion  is 
Compcinies  by  the  Plans 
the  tran.sactions. 

(k)  CMC  maintains  fo 
tMch  transaction  and  for 
tiiereafter  records  neo 
persons  described  below 
(1)  to  determine  wheth 
of  this  exemption  have 
that  (1)  a  prohibited  tra 
be  considi-.  ed  to  have 
to  circumstances  heyon 
CMC  or  an  affiliate,  the 
or  destroyed  prior  to  the 
year  period,  and  (2)  no 
other  than  CMC  and  its 
be  subjed  to  the  civil 
l)e  assessed  under  sect! 
Act  or  to  taxes  imposed 
49-.';(a)and(b)ofthe 
records  are  not  maintain 
available  forexaminatioi 
subsec;tion  (1)  below;  an 
(l)(l)  Ex«:ept  as  provid 
(11(2)  and  notwifhstand 
provisions  of  section  .504 
the  Act,  the  re<.ords  re 
subsection  (k)  are  uncon 
available  at  their  custom 
examination  during 
hours  by — 

(i)  Any  ri'ily  authorize 
representui.ve  of  the  Dep  i 
Internal  Revenue  Service 
(ii)  Any  participant  or 
the  PInns  or  duly  authori 
repre.sfiiiative  of  such 
beneficiary. 

(2)  None  of  the  person?^ 
subse<.1ion  (l)(l)(ii)  shall 
to  examine  trade  secrets 
Companies  or  any  com 
financial  information  wh 
privih^ed  or  confidentia 

Section  III— Definitions 
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affiliates,  and  various  Plan  fiduciaries 
described  in  Section  11(a)  above. 

(b)  The  term  "affiliate"  of  a  Company 
means  any  entity  directly  or  indirectly, 
through  one  or  more  intermediaries, 
controlling,  controlled  by,  or  under 
common  control  with  the  Company. 

(c)  The  term  "control,"  for  purpo.ses 
of  the  above  definition,  means  the 
poiver  to  exercise  a  controlling 
influence  over  the  management  or 
poIir;ies  of  an  entity. 

(d)  The  term  "qualified  oil  and  gas 
investment  manager"  means  a  fiduciary 
as  defined  in  section  .3(21)  of  the  Act 
which:  (i)  Is  independent  of  and 
unrelated  to  any  of  the  Companies  and 
their  affiliates  (as  defined  above);  (ii)  is 
a  financial  in.stitution  orbusine.ss 
organization  that  in  the  normal  course 
of  business  advises  institutional 
inve.stors  regarding  oil  and  gas 
inve.sfments;  (iii)  acknowledges  in 
writing  to  the  Plans  that  is  will  manage 
specific  oil  and  gas  investments  on 
behalf  of  the  Plans,  in  its  capacity  as  a 
fiduciary  of  the  Plans,  as  designated  by 
the  PIC  or  GMIMCo;  and  (iv)  .satisfies 
the  definition  of  "qualified  professional 
as.set  manager"  (QPAM)  under  Section 
V(a)  of  Prohibited  Transaction 
Exemption  84-14  (PTE  84-14,  49  FR 
9494,  March  1.3,  1984),  except  for  the 
fact  that  either  the  PIC  or  GMIMCo 
retains  final  approval  authority  for  all 
oil  and  gas  investments  recommended 
by  such  fiduciary. 

(e)  The  term  "Property  "  or 
"Properties"  means  any  oil  and  gas 
properties  such  as  long-term  leasehold 
infere.sts  in  oil  and  gas  producing  fields 
and  the  oil  and  gas  in  place  on  the 
properties.  Such  "Property"  may 
include  an  interest  in  the  oil  and  gas 
wells,  platforms,  wellheads,  piping,  as 
well  as  the  gas  gathering  .system  or 
processing  facility  through  which  gas 
produced  from  the  wells  is  either 
transported  to  the  gas  pipeline  for 
shipment  to  various  end  users  or  treated 
before  delivery  lo  the  end  users. 

For  a  more  complete  stafenient  of  the 
facts  and  representations  sujjporting  the 
Department's  de<;ision  to  grant  this 
exemption,  refer  to  the  notice  of 
proposed  exemption  publi<;hed  on 
December  29.  1993  at  58  FR  68958. 

EFFECTIVE  DATE:  The  effective  date  of 
this  exemption  is  May  8.  1990. 

TEMPORARY  NATURE  OF  EXEMPTION:  This 
exemption  will  be  effective  for  all 
transactions  described  herein  which 
have  been  entered  into  by  the  Plans  and 
the  Companies  since  May  8,  1990. 
However,  this  exemption  will  not  apply 
to  any  transactions  which  are  entered 
into  with  the  Companies  after  five  years 


from  the  date  on  which  this  exemption 
is  published  in  the  Federal  Register. 
NOTICE  TO  INTERESTED  PERSONS:  The 
applicant  represents  that  it  was  unable 
to  notify  interested  persons  within  the 
time  period  specified  in  the  Federal 
Register  notice  published  on  December 
29,  1993.  The  applicant  states  that  all 
interested  persons  were  notified,  in  the 
manner  agreed  upon  between  the 
applicant  and  the  Department,  by 
January  28, 1994.  Interested  persons 
were  advised  that  they  had  until 
February  28,  1994  to  comment  on  the 
proposed  exemption. 
WRITTEN  COMMENTS  AND  MODIFICATIONS: 
The  applicant  submitted  a  comment 
letter  which  requests  that  certain 
modifications  be  made  to  the  notice  of 
proposed  exemption  (the  Proposal). 
The  applicant  states  that  the  Plans 
covered  by  the  exemption  should 
include  the  Saturn  Individual 
Retirement  Plan  for  Repre.sented  Team 
Members  and  the  Saturn  Personal 
Choices  Retirement  Plan  for  Non- 
Represented  Team  Members  (the  Saturn 
Plans),  whose  assets  are  now  included 
in  the  trusts  which  hold  the  assets  of  the 
other  Plans  sponsored  by  CMC  and  its 
subsidiaries  or  affiliated  companies.  The 
applicant  has  confirmed  ihat-^he 
participants  of  the  Saturn  Plan^  received 
notice  of  the  proposed  exemption  in  the 
.same  manner  and  during  the  same  time 
period  as  the  other  participants  of  the 
Plans.  Therefore,  the  Department  has 
modified  the  Proposal  to  include  su(  h 
Plans. 

With  respect  to  the  Summary  of  Facts 
and  Representations  in  the  Proposal  (the 
Summary),  the  applicant  wishes  to  add 
the  following  additional  information  for 
purpo.ses  of  clarification: 

First.  Paragraph  lof  the  Summary 
.should  state  that  Mellon  Bank.  N.A. 
(.Mellon),  in  addition  lo  Bankers  Trust 
Company,  is  a  tru.stee  of  the  Plans. 
However,  Mellon  does  not  have  any 
discretionary  authority  over  the 
investment  management  of  the  assets 
held  in  the  Plans  relating  to  the  subject 
transactions. 

Second,  Paragraph  6  of  the  Summarv 
.should  be  clarified  to  reflect  the 
following: 

(a)  The  Company  may  receive 
additional  compensation,  in  the  form  of 
operating  fees,  if  the  Company  operates 
.some  or  all  of  the  Properties  pursuant  to 
agreements  with  the  Plans  which  allow 
the  Company  to  operate  the  Properties 
(Operating  Agreements).  In  addition,  a 
conveyance  of  a  NPI  (the  Conveyance) 
may  allow  the  Company  to  recxjup 
certain  general  or  administrative 
expenses  incurred  by  the  Company  as 
WI  owner  of  the  Properties.  Such 
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operating  fees  or  expenses  are  disclosed 
in  detail  in  the  Operating  Agreement 
and  the  Conveyance,  respectively,  and 
are  not  subject  to  arbitrary  changes  by 
the  Company.  The  applicant  states  that 
increases  in  any  operating  fees  generally 
involve  expenses  related  to  the 
operation  of  a  Property  and  are  not 
related  to  any  element  of  operation 
within  the  Company's  control,  such  as 
the  ability  to  increase  the  level  of 
production  on  a  Property.  The  nature 
and  extent  of  any  operating  fees  under 
an  Operating  Agreement,  and  any 
general  or  administrative  expenses 
under  a  Conveyance,  will  be  reviewed, 
approved  and  monitored  by  the 
'qualified  oil  and  gas  investment 
manager"  acting  for  the  Plans.2 
.   (b)  The  Company's  annual  report 
provided  to  the  Plans  containing 
detailed  information  on  the  Company's 
activities  with  respect  to  the  Properties 
during  the  preceding  year  is  not 
"audited"  by  the  "qualified  oil  and  gas 
investment  manager"  each  year,  but  is 
"audited"  at  intervals  recommended  by 
the  investment  manager  and  authorized 
by  GMIMCo.  However,  the  "qualified  oil 
and  gas  investment  manager"  will 
review  the  information  throughout  the 
year  for  problems  or  mistakes  which 
will  be  corrected  by  the  Company. 

Paragraph  10  of  the  Summary  should 
be  clarified  to  reflect  the  fact  that,  as 
previously  noted,  the  Company  may 
receive  additional  compensation  for 
operating  the  Properties  in  the  form  of 
operating  fees  pursuant  to  an  Operating 
Agreement  and  may  recoup  certain 
general  or  administrative  expenses  as 
permitted  by  the  Conveyance. 

Paragraph  12  of  the  Summary  should 
be  clarified  to  refiect  the  fact  that 
GMIMCo  has  appointed  other  "qualified 
oil  and  gas  investment  managers"  for 
the  Plans,  in  addition  to  RPI 
Institutional  Services.  Inc.,  and  such 
managers  have  met  all  the  requirements 
of  Section  Ill(d)  of  the  Proposal. 

Paragraph  14  of  the  Summary  should 
be  clarified  to  reflect  the  correct  NPI 
sharing  percentages  of  the  May  8.  1990 
NPI  transaction  with  Qillon  Offshore 
Production  Inc.  (Gallon).  The  applicant 
states  that  although  the  Plans  did  in  fact 
pay  98%  of  the  $28  million  purchase 
price,  the  Plans  received  a  98%  NPI  in 
the  Properties  which  will  continue  until 
the  Plans  recoup  their  entire  share  of  the 


■^The  applicani  .stales  ihat  any  fees  or  expenses 
received  by  a  Company  for  operation  of  a  Properly 
in  connection  with  a  NPI  owned  bv  the  Plans  will 
meet  section  408(b)(2)  of  the  Act.  However,  the 
Department  is  providing  no  opinion  as  to  whether 
payment  of  any  fees  or  expenses  lo  a  Company 
under  the  circumstances  described  herein  would 
meet  section  40B(b)(2)  of  the  Act  and  the 
regulations  thereunder  (see  29  CFR  2550.408b-2). 


purchase  price.  After  the  Plans  receive 
their  entire  investment  in  the  NPI 
acquisition,  there  will  be  a  reversion  to 
an  88%  NPI  for  the  Flans  at  that  point 
in  time.  The  applicant  believes  that  this 
clarification  is  important  because  the 
Plans  will  receive  all  of  their  investment 
in  the  Properties  before  Gallon  is  able  to 
collect  from  its  additional  NPI 
percentage. 

The  Department  also  received  eleven 
comment  letters  from  participants  in  the 
Plans  regarding  the  Proposal.  Two  of  the 
commenters  were  opposed  to  the 
granting  of  the  exemption.  One  of  these 
commenters  was  concerned  that  the  oil 
and  gas  transactions  are  risky 
investments  for  the  Plans  and  that  any 
appraisal  of  such  assets  by  the  Plans  ' 
may  be  overvalued.  The  other 
commenter  stated  that  he  was  opposed 
to  the  exemption  because  CMC  may 
either  knowingly  or  unknowingly 
exercise  a  controlling  influence  over 
various  oil  and  gas  suppliers  when  it 
buys  oil  and  gas  to  meet  its  own  energy 
needs  and  that  such  influence  may  be  to 
the  detriment  of  the  Plans'  oil  and  gas 
investments.  This  commenter  also 
stated  that  CMC's  oil  and  gas 
purchasing  power  could  be  used  to 
affect  certain  local  markets.  Many  of  the 
Commenters  stated  that  they  supported 
the  granting  of  the  exemption,  but  only 
if  GMC  offers  an  "early  retirement 
package"  to  all  salaried  employees, 
regardless  of  job  classification,  that  meet 
certain  age  and  .service  criteria.  Some  of 
these  commenters  noted  that  notices 
regarding  the  Proposal  were  posted  late 
and  that  interested  persons  were  not 
given  enough  time  to  reply. 

By  letter  dated  March  18. 1994.  the 
applicant  responded  to  these  comments. 

First,  with  respect  to  the  comment 
that  oil  and  gas  transactions  are  risky 
investments  for  the  Plans  and  that 
appraisals  of  such  assets  may  be 
overvalued,  the  applicant  states  that  the 
subject  transactions  under  the  terms  and 
conditions  described  in  the  Proposal  are 
in  the  best  interests  of  the  Plans  and 
their  participants  and  beneficiaries.  The 
applicant  represents  that  oil  and  gas 
investments  can  be  reasonable  and 
appropriate  for  a  large  pension  plan, 
such  as  the  Plans,  and  that  the  subject 
transactions  have  been  and  will 
continue  to  be  carefully  monitored  by 
GMIMCo.  The  oil  and  gas  transactions 
by  the  Plans  under  the  requested 
exemption  will  represent  only  a  small 
percentage  of  each  Plan"s  total  as.sets 
(see  Section  II(i)  above)  and  the  existing 
investments  have  yielded  the  Plans  a 
high  rate  of  return  (see  Paragraph  11  of 
the  Summary).  The  applicant  states  that 
any  activity  by  GMI.MCo  or  the 
"qualified  oil  and  gas  investment 


manager"  acting  for  the  Plans  that  is 
outside  the  scope  of  activity  described 
to  the  Department  in  the  Proposal, 
including  any  methods  for  overvaluing 
the  fair  market  value  of  proposed  or 
existing  oil  and  gas  assets  of  the  Plans, 
would  be  a  breach  of  fiduciary  duty  in 
violation  of  the  Act.  In  addition,  such 
activity  would  be  outside  the  scope  of 
the  conditions  of  the  Proposal  and 
would  not  be  subject  to  the  prohibited 
transaction  relief  which  would  be 
afforded  by  the  exemption. 

Second,  regarding  the  comment  that 
GMC  may  exercise  a  controlling 
influence  over  various  oil  and  gas 
suppliers  when  GMC  buys  oil  and  gas 
to  meet  its  own  energy  needs  and  that 
such  influence  may  be  to  the  detriment 
of  the  Plans'  oil  and  gas  investments, 
the  applicant  states  that  the  comment  is 
without  merit  and  is  inconsistent  with 
the  facts  and  representations  contained 
in  the  Proposal.  The  applicant 
maintains  that  GMC  has  a  de  minimus 
involvement  with  any  oil  and  gas 
suppliers  when  acquiring  oil  and  gas  to 
run  its  own  operations.  With  respect  to 
CMC's  relationship  to  any  such 
suppliers  in  the  subject  oil  and  gas 
transactions  by  the  Plans,  the  applicant 
states  that  the  definition  of  "Company" 
in  Sedion  Ill(a)  of  the  Proposal  excludes 
any  operating  company  or  partnership 
which  is  related  to  GMC  or  its  affiliates. 
In  addition,  the  oil  and  gas  investments 
covered  by  the  Proposal  involve  the 
Plans'  in  a  passive  investment  role,  with 
very  limited  control  over  the  actual  sale 
or  distribution  of  oil  and  gas  obtained 
from  the  Properties. 

Third,  with  respect  to  whether 
notification  of  interested  persons  was 
adequate  and  timely,  the  applicant 
states  that  all  notices,  together  with 
copies  of  the  Proposal  a.s  published  in 
the  Federal  Register  on  Defjember  29. 
1993,  were  posted  and  distribulcd  by 
GMC  in  all  primary  business  Km  .iiions 
on  or  prior  to  January  28.  1994.  In 
addition,  each  of  the  appropriate  unions 
received  copies  of  the  notices  and  the 
Proposal.  These  notices,  a  copy  of 
which  has  been  submitted  to  the 
Department  by  the  applicant,  informed 
interested  persons  of  their  right  to 
comment  on  the  Proposal  in  writing  to 
the  Department  on  or  before  February 
28,  1994.  An  authorized  re[)resentative 
of  GMC  has  provided  the  Deportment 
with  a  declaration  under  penalty  of 
perjury  attesting  to  the  truth  of  the 
information  regarding  CMC's  notice  to 
interested  persons  as  required  by  the 
Department's  regulations  (sne  29  CFR 
2570.43).  Thus,  the  applicant  represents 
that  GMC  has  complied  with  the 
Department's  exemption  procedures 
regarding  notifif:ation  of  interesled 
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persons  in  the  manner  agre  jd  to 
between  the  applicant  and  [he 
Department. 

Fourth,  with  respect  to  c^m 
which  linked  the  Proposal 
providing  tn  early  retireni 
package  to  its  employees,  t 
states  that  matters  conce 
eligibility  of  Flan  participa 
benefits  are  totally  unrela 
Proposal.  Since  the  Propos, 
involves  investing  as.sets  of 
specific  oil  and  gas  investm  e 
nothing  to  do  with  any  earl 
benefits  for  CMC  employee 
applicant  requests  that  the 
not  link  the  granting  of  an 
any  requirement  that  CMC 
retirement  lonefits  for  its  _ 

The  Depu.tment  agrees  w  t 
cpplicant  that  the  merits  of 
exemption  for  the  subject  o 
investments  by  the  Pkns  sh  > 
i-idged  independent  of  any 
C;MC  regarding  the  eligibilit 
[larticipants  to  certain  bene 
the  terms  of  the  Plans.  In  ad 
Department  believes  that  th 
has  adequately  addressed  a! 
i-ssues  raised  by  the  comniei 
that  the  subject  oil  and  gas  t 
under  the  terms  and  condili 
described  herein,  are  in  the 
and  protective  of  the  Plans  : 
participants  and  beneficiaries 

Accordingly,  after  considt  ration  of 
the  entire  record,  the  Depart  nent  has 
determined  to  grant  the  exf;;  iption  as 
modified. 

FOR  FURTHER  INFORMATION  CC^NTACT: 
Mr.  E.F.  Williams  of  the 
(20:i)219-.'-o4.  (This  is  not 
number.) 

Aiberici  Companies  RetireiHenI  Plan 
(the  Plan)  Located  in  St.  I^uis,  Missouri 

U'r«hil)it<:'i  Transact  inn  Exempt  on  94^16; 
Appliciiliup.  No.  D-96331 

Exemption 

The  restrictions  of  section; 
406  (b)(1)  and  (b)(2)  of  the 
sanclions  resulting  from  the 
of  .section  4975  of  the  Code 
of  section  4975(c)(1)  (A) 
the  Code  shall  not  apply  to 
(the  Sale)  by  the  Plan  of 
Policy  No.  CA-336.3  (the  GA 
by  the  New  England  Life 
Company  (New  England  Life 
Aiberici  Corporation,  the  PI 
and  a  party  in  interest  with 
the  Plan;  provided  that  the 
conditions  are  satisfied:  (1)  1 
a  one-time  t.jnsaction  for  {.a 
Plan  re<;eives  no  less  than  tht 
market  value  of  the  GAP  at  t 
the  Sale  or,  the  cost  of  the  _ 
Plan,  whichever  is  greater;  (3 


Dep  art 


throjgh 
tie  I 
Groip 


Insi  ra 


a  1 


fo  1 


s  V, 


G/>P 


rtment  at 
toll-fn^e 


Act 


ly 


406(a), 

and  the 
pplication 

reason 
(E)of 

cash  sale 

Annuity 
)  issued 

nee 
to 

spon.sor 
r^spe<-.t  to 
owing 
le  Sale  is 

(2)  the 
fair 
;  time  of 

to  the 
the  Plan 


does  not  suffer  any  loss  nor  incur  any 
expenses  in  connection  with  the 
transaction;  and  (4)  the  Trustees  of  the 
Plan  have  determined  that  the  proposed 
transaction  is  appropriate  for  and  in  the 
best  interests  of  the  Plan  and  its 
participants  and  beneficiaries. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  deci.sion  to  grant  this 
exemption,  refer  to  the  notice  of 
proposed  exemption  published  on  April 
22,  1994  at  59  FR  19254. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Virginia  J.  Miller  of  the  Department, 
telephone  (202)  219-8971.  (This  is  not 
a  toll-free  number.) 

Laney  &  Duke  Terminal  Warehouse  Co.. 
Inc.  Profit  Sharing  Plan  and  Trust  (the 
Plan)  Located  in  Jacksonville.  Florida 

ll'rohibittd  Tninsattion  Exninptiun  94-48: 
Exi!inption  Appl)(  ation  No.  D-9.S52| 


Exemption 

The  restrictions  of  sections  406(a), 
406  (b)(1)  and  (b)(2)  of  the  Act  and  the 
.sant.fions  resulting  from  the  application 
of  section  4975  of  the  Code,  bv  reason 
of  section  4975(c)(1)  (A)  through  (E)  of 
the  Code,  shall  not  apply  to  the  sale  of 
two  adjacent  commercial  buildings 
(«;ollectively;  the  Building.s)  by  the  Plan 
to  Laney  &  Duke  Terminal  \Van;hoiise 
Co.  Inc.  (the  Employer),  the  Plan 
sponsor  and  a  party  in  interest  with 
respect  to  the  Plan;  provided  that  the 
following  conditions  are  satisfied: 

(1)  The  Plan  will  receive  the  greater 
of:  (1)  $1,958,000.  representing  the 
Plan's  total  investment  in  the  Buildings; 
or  (2)  the  aggregate  fair  market  value  of 
the  Buildings  as  determined  at  the  time 
of  the  sale  by  an  independent,  qualified 
appraiser; 

(2)  The  sale  will  be  a  one-time 
tran.saction;  and 

(3)  The  Plan  will  pay  no  costs  or 
commissions  as  a  result  of  this 
tran.saction. 

For  a  more  complete  .statement  of 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption  refer  to  the  notice  of 
proposed  exemption  published  on  April 
22,  1994  at  59  FR  19252/19253. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ekaterina  A.  Uzlyan  of  the  Department, 
telephone  (202)  219-«8a3.  (This  is  not 
a  toll-free  number.) 


Atlanta  Consulting  Group,  Inc. 
Retirement  Plan  (the  Plan)  Located  in 
Atlanta,  Georgia 

H'rohibitod  Transaction  E.xemption  94-49 
Exemption  .Appiirafion  No  rMl638| 

Exeniption 

The  restrictions  of  section  40f.(a).  406 
(b)(1)  and  (b)(2)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  .section  4975  of  the  Code,  by  reason 
of  section  4975(c)(1)  (A)  through  (E)  of 
the  Code,  shall  not  apply  to  the  cash 
sale  (the  Sale)  of  certain  shares  of  stO(  k 
(the  Stock)  from  the  Plan  to  Atlanta 
Consulting  Group,  Inc..  a  party  in 
interest  with  respect  to  the  Plan. 

This  exemption  is  conditioned  upon 
the  following  requirements:  (1)  All 
terms  and  conditions  of  the  Sale  are  at 
least  as  favorable  to  the  Plan  as  those 
obtainable  in  an  arm's-length 
transaction;  (2)  the  Sale  is  a  one-time 
cash  tran,sa(  tion;  (3)  the  Pl.nn  is  not 
required  to  pay  any  commissions,  costs 
or  other  expen.ses  in  connection  with 
the  Sale;  and  (4)  the  Plan  receives  a 
sales  pric:e  equal  to  the  greater  of;  (a) 
The  fair  market  value  of  the  Stock  on 
the  date  of  the  Sale;  or  (b)  the  Stock's 
original  acquisition  price  of  $25,000. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  tht- 
Department's  decision  to  grant  this 
e.xemption  refer  to  the  Notice  published 
on  April  22,  1994  at  59  FR  19260. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kalhryn  Parr  of  the  Department, 
telephone  (202)  219-8971.  (This  is  not 
a  toll-free  number.) 

General  Information 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code  does  not  relieve 
a  fiduciary  or  other  party  in  interest  or 
disqualified  person  ft-om  certain  other 
provisions  to  which  the  exemption  does 
not  apply  and  the  general  fiduciary 
responsibility  provisions  of  section  404 
of  the  Act,  which  among  other  things 
require  a  fiduciary  to  discharge  his 
duties  respecting  the  plan  solely  in  the 
interest  of  the  participants  and 
beneficiaries  of  the  plan  and  in  a 
prudent  fashion  in  accordance  with 
section  404(a)(1)(B)  of  the  Act;  nor  does 
it  affect  the  requirement  of  section 
401(a)  of  the  Code  that  the  plan  mu.st 
operate  for  the  exclusive  benefit  of  the 
employees  of  the  employer  maintaining 
the  plan  and  their  beneficiaries; 

(2)  These  exemptions  are 
.supplemental  to  and  not  in  derogation 
of,  any  other  provisions  of  the  Act  and/ 


or  the  Code,  including  statutory  or 
ridministrative  exemptions  and 
transactional  rules.  Furthermore,  the 
fact  that  a  transaction  is  subject  to  an 
administrative  or  statutory  exemption  is 
not  dispositive  of  whether  the 
transaction  is  in  fact  a  prohibited 
transaction;  and 

(3)  The  availability  of  these 
exemptions  is  subject  to  the  express 
<:ondition  that  the  material  facts  and 
representations  contained  in  each 
application  are  true  and  complete  and 
accurately  described  all  material  terms 
of  the  transaction  which  is  the  subject 
of  the  exemption.  In  the  case  of 
continuing  exemption  transactions,  if 
any  of  the  material  facts  or 
representations  described  in  the 
application  change  after  the  exemption 
is  granted,  the  exemption  will  cease  to 
apply  as  of  the  date  of  such  change.  In 
the  event  of  any  such  change, 
application  for  a  new  exemption  may  be 
made  to  the  Department. 

Signed  at  Washington,  DC.  this  7th  dav  of 
|ii!i(!l994. 

Ivan  Stra.sfeld. 

Uiifctor  of  E\nmption  Detemiinalions. 
Pension  and  Welfare  Benefits  Adminislnilion. 
I  '.S.  Department  of  Labor. 
H'K  Doc.  94-14169  Filed  6-9-94;  8:45  am] 
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[Application  No.  D-9681,  et  al.] 

Proposed  Exemptions;  NatWest 
Securities  Corporation,  Inc. 

AGENCY:  Pension  and  Welfare  Benefits 

Administration.  Labor. 

ACTION:  Notice  of  Propo.sed  Exemptions. 


SUMMARY:  This  document  contains 
notices  of  pendency  before  the 
Department  of  Labor  (the  Department)  of 
proposed  exemptions  from  certain  of  the 
prohibited  transaction  restriction  of  the 
Lmployee  Retirement  Inrame  Security 
Act  of  1974  (the  Act)  and/or  the  Internal 
Rf- venue  Code  of  1986  (the  Code). 

W  ritten  Comments  and  Hearing 
Requests 

Unless  otherwise  stated  in  the  Notice 
of  Proposed  Exemption,  all  interested 
persons  are  invited  to  submit  written 
comments,  and  with  respect  to 
exemptions  involving  the  fiduciary 
prohibitions  of  section  406(b)  of  the  Act. 
requests  for  hearing  within  45  days  from 
the  date  of  publication  of  this  Federal 
Register  notice.  Comments  and  request 
for  a  hearing  should  state:  (1)  The  name, 
addre.ss.  and  telephone  number  of  the 
person  making  the  comment  or  request, 
and  (2)  the  nature  of  the  person's 
interest  in  the  exemption  and  the 


manner  in  which  tlie  person  would  be 
adversely  affected  by  the  exemption,  A 
request  for  a  hearing  must  also  state  the 
issues  to  be  addressed  and  include  a 
general  description  of  the  evidence  to  be 
presented  at  the  hearing.  A  request  for 
a  hearing  must  also  state  the  issues  to 
be  addressed  and  include  a  genera! 
description  of  the  evidence  to  be 
presented  at  the  hearing. 

ADDRESSES:  All  written  comments  and 
request  for  a  hearing  (at  least  three 
copies)  should  be  sent  to  the  Pension 
and  Welfare  Benefits  Administration. 
Office  of  Exemption  Determinations, 
room  N-5649.  U.S.  Department  of 
Labor.  200  Constitution  Avenue,  NW., 
Washington,  DC  20210.  Attention: 
Application  No.  stated  in  each  Notice  of 
Proposed  Exemption.  The  applications 
for  exemption  and  the  comments 
received  will  be  available  for  public 
inspection  in  the  Public  Documents 
Room  of  Pension  and  Welfare  Benefits 
Administration.  U.S.  Department  of 
Labor,  room  N-5507.  200  Constitution 
.  Avenue.  NW..  Washington,  DC  20210. 

Notice  to  Interested  Persons 

Notice  of  the  proposed  exemptions 
will  be  provided  to  all  intere.sted 
persons  in  the  manner  agreed  upon  bv 
the  applicant  and  the  Department 
within  15  days  of  the  date  of  publication 
in  the  FederafI  Register.  Such  notice 
shall  include  a  copy  of  the  notice  of 
proposed  exemption  as  published  in  the 
Federal  Register  and  shall  inform 
interested  persons  of  their  right  to 
comment  and  to  request  a  hearing 
(where  appropriate). 

SUPPLEMENTARY  INFORMATION:  The 
proposed  exemptions  were  requested  in 
applications  filed  pursuant  to  section 
40R(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code,  and  in 
accordance  with  procedures  set  forth  in 
29  CFR  part  2570,  subpart  B  (55  FR 
32836.  32847.  Augu.st  10.  1990). 
Effective  December  31.  1978.  section 
102  of  Reorganization  Plan  No.  4  of 
1978  (43  FR  47713.  October  17.  1978) 
transferred  the  authority  of  the  Secretary 
of  the  Treasury  to  issue  exemptions  of 
the  type  requested  to  the  Secretary  of 
Labor.  Therefore,  these  notices  of 
propo.sed  exemption  are  issued  solely 
by  the  Department. 

The  applications  contain 
representations  with  regard  to  the 
proposed  exemptions  which  are 
summarized  below.  Interested  persons 
are  referred  to  the  applications  on  file 
with  the  Department  for  a  complete 
statement  of  the  fa<:ts  and 
representations. 


NatWest  Secyrities  Corporation,  Inc. 
(NatWest)  Located  in  New  York.  New 
York 

I  Application  No.  D-9681 1 

Proposed  Exemption 

I.  Transactions 

A.  Effective  December  22,  1993,  the 
restrictions  of  sections  406(a)  and  407(a) 
of  the  Act  and  the  taxes  imposed  by 
section  4975(a)  and  (b)  of  the  Code' by 
reason  of  section  4975(c)(1)(A)  through 
(D)  of  the  Code  shall  not  apply  to  the 
following  transactions  involving  trusts 
and  certificates  evidencing  interests 
therein: 

(1)  The  direti  or  indirect  sale, 
exchange  or  transfer  of  certificates  in  the 
initial  issuance  of  certificates  between 
the  sponsor  or  underwriter  and  an 
employee  benefit  plan  when  the 
sponsor,  servicer,  trustee  or  insurer  of  a 
tnist,  the  underwriter  of  the  certificates 
representing  an  interest  in  the  trust,  or 
an  obligor  is  a  party  in  interest  with 
respect  to  sudi  plan; 

(2)  The  direct  or  indire<:t  acquisition 
or  disposition  of  certificates  by  a  plan  in 
the  secondary  market  for  such 
certificates;  and 

(3)  The  continued  holding  of 

<  ertificales  acquired  by  a  plan  pursuant 
to  subsedion  I.A.(l)  or  (2). 

Notwithstanding  the  foregoing, 
section  I. A.  does  not  provide  an 
exemption  from  the  restrictions  of 
.sections  406(a)(1)(E),  406(a)(2)  and  407 
for  the  acquisition  or  holding  of  a 
certificate  on  behalf  of  an  Excluded  Plan 
by  any  person  who  has  discretionary 
authority  or  renders  investment  advice 
with  respect  to  the  assets  of  that 
Excluded  Plan." 

B.  Effective  December  22,  1993,  the 
restrictions  of  .sections  406(b)(1)  and 
4()6(b)(2)  of  the  Act  and  the  taxes 
inipo.sed  by  section  4975(a)  and  (b)  of 
the  Code  bv  reason  of  .section 
4975((:)(1)(E)  of  the  Code  shall  not  apply 
to: 

(1)  The  direct  or  indirect  .sale, 
exchange  or  transfer  of  certificates  in  the 
initial  issuance  of  certificates  bt^tween 
the  sponsor  or  underwriter  and  a  plan 
when  the  per.son  who  has  discretionary 
authority  or  renders  investment  advice 
with  respect  to  the  investment  of  plan 
assets  in  the  certificates  is  (a)  an  obligor 
with  respect  to  5  percent  or  less  of  the 
fair  market  value  of  obligations  or 
ret:eivables  contained  in  the  trust,  or  (b) 
an  affiliate  of  a  person  described  in  (a); 
if: 


'  .S(i:i!(iii  I. .A.  p.riiv  ides  no  relief  Inmi  m«  jiciiis 
4()(i(,i!(l)(fc:),  4m.(a)(J)aii<i4()r  for.iiu  (uTMin 
r.•nlleriIT^  inveslinent  advice  to  an  Lxi.lnded  I'l.iii 
wilhin  ihenieaninRdf  serlion  :l(-l)(.\l(iil  .uid 
reniil.iliun  2!U:iR  ;!S10  V2  l(<  1. 
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(i)  The  plan  is  not  an 
(ii)  solely  in  the  case 
of  certificates  in  connect 
initial  issuance  of  the 
least  50  percent  of  each 
certificates  in  which  pi 
invested  is  acquired  by  ^ 
independent  of  the  mem 
Restricted  Group  and  at 
of  the  aggregate  interest  i 
acquired  by  persons  i 
Restricted  Group; 

(iii)  A  plan's  investme 
of  certificates  does  not 
percent  of  all  of  thecerti 
class  outstanding  at  the 
acquisition;  and 

(iv)  Immediately  after 
of  the  certificates,  no  mo 
percent  of  the  assets  of  a 
respect  to  which  the 
discretionary  authority  o 
investment  advice  are  in 
certificates  representing 
trust  containing  assets  so 
by  the  same  entity.-  For  p 
paragraph  B.(l)(iv)  only, 
not  be  considered  to  serv 
conlained  in  a  trust  if  it  i; 
subservicer  of  that  trust; 

(2)  The  direct  or  ind 
or  disposition  of  certifica 
the  secondary  market  for 
i:ertificales,  provided  that 
set  forth  in  paragraphs  B. 
(iv)  are  met;  and 

(.1)  The  continued  hold 
certificates  acquired  by  a 
to  subsection  1.8.(1 )  or  (2) 

C.  Effective  December 
restrictions  of  sections 
and  407(a)  of  the  Act.  and 
imposed  by  section  4975 
the  Code  by  reason  of  sect 
the  Code,  shall  not  apply 
in  connection  with  the  se; 
management  and  operati 
provided: 

(1)  Such  transactions  an 
in  accordance  with  the 
binding  pooling  and  servi 
arrangement;  and 

(2)  The  pooling  and  si 
agreement  is  provided  to, 
in  all  material  respects  in 
or  private  placement 
provided  to,  inve.sting  plai 
purchase  certificates  issue  1 
trust. 3 
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'  In  the  case  of  a  private  placpn 
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Notwithstanding  the  foregoing,  section 
I.e.  does  not  provide  an  exemption  from 
the  restrictions  of  section  406(b)  of  the 
Act  or  from  the  taxes  imposed  by  reason 
of  section  4975(c)  of  the  Code  for  the 
receipt  of  a  fee  by  a  servicer  of  the  trust 
from  a  person  other  than  the  trustee  or 
sponsor,  unless  such  fee  constitutes  a 
"qualified  administrative  fee"  as 
defined  in  section  III.S. 

D.  Effective  December  22, 1993,  the 
restrictions  of  sections  406(a)  and  407(3) 
of  the  Act,  and  the  taxes  imposed  by 
sections  4975  (a)  and  (b)  of  the  Code  by 
reason  of  sections  4975(c)(1)  (A)  through 
(D)  of  the  Code,  shall  not  apply  to  any 
transactions  to  which  tho.se  restrictions 
or  taxes  would  otherwise  apply  merely 
because  a  person  is  deemed  to  Ikj  a  party 
in  interest  or  disqualified  person 
(including  a  fiduciary)  with  respect  to  a 
plan  by  virtue  of  providing  services  to 
the  plan  (or  by  virtue  of  having  a 
relationship  to  such  service  provider 
described  in  section  3(14)  (F),  (G),  (H)  or 
(I)  of  the  Act  or  section  4975(e)(2)  (F). 
(G),  (H)  or  (I)  of  the  Code),  solely 
because  of  the  plan's  ownership  of 
certificates. 

II.  General  Conditions 

A.  The  relief  provided  under  pnrt  I  is 
available  only  if  the  following 
conditions  are  met: 

(1)  The  acquisition  of  certific;ates  by  a 
plan  is  on  terms  (including  the 
certificate  price)  that  are  at  lea.st  as 
favorable  to  the  plan  as  they  would  be 
in  an  arm's  length  transaction  with  an 
unrelated  party; 

(2)  The  rights  and  interests  evidenced 
by  the  certificates  are  not  subordinated 
to  the  rights  and  interests  evidenced  by 
other  certificates  of  the  same  tru.st; 

(3)  The  certificates  acquired  by  the 
plan  have  received  a  rating  at  the  time 
of  such  acquisition  that  is  in  one  of  the 
three  highest  generic  rating  categories 
from  either  Standard  &  Poor's 
Corporation  (S&P's).  Moody's  Investors 
Service,  Inc.  (Moody's),  Duff  &  Phelps 
Inc.  (D&P)  or  Fitch  Investors  Service, 
Inc.  (Fitch); 

(4)  The  trustee  is  not  an  affiliate  of 
any  member  of  the  Restricted  Group. 
However,  the  trustee  shall  not  be 
considered  to  be  an  affiliate  of  a  servicer 
solely  because  the  trustee  has  succeeded 
to  the  rights  and  responsibilities  of  the 
servicer  pursuant  to  the  terms  of  a 
pooling  and  servicing  agreement 
providing  for  such  succession  upon  the 


memorandum. 
ibvfar.!i:illv  the 


same  information  that  would  be  disclosed  in  a 
pro.spectus  if  the  offering  of  the  certificates  were 
made  in  a  registered  public  offering  under  the 
.Securities  Act  of  1933.  In  the  Department  s  view, 
the  private  placement  memorandum  must  contain 
sufficient  information  to  permit  plan  fiduciaries  to 
make  informed  investment  derisions. 


occurrence  of  one  or  more  events  of 
default  by  the  servicer; 

(5)  The  sum  of  all  payments  made  to 
and  retained  by  the  underwriters  in 
connection  with  the  distribution  or 
placement  of  certificates  represents  not 
more  than  reasonable  compensation  for 
underwriting  or  placing  the  certificates; 
the  sum  of  all  payments  made  to  and 
retained  by  the  sponsor  pursuant  to  the 
assignment  of  obligations  (or  interests 
therein)  to  the  trust  represents  not  more 
than  the  fair  market  value  of  such 
obligations  (or  interests);  and  the  sum  of 
all  payments  made  to  and  retained  by 
the  servicer  represents  not  more  than 
reasonable  compensation  for  the 
servicer's  services  under  the  pooling 
and  servicing  agreement  and 
reimbursement  of  the  servicer's 
reasonable  expenses  in  connection 
therewith;  and 

(6)  The  plan  investing  in  such 
certificates  is  an  "accredited  investor"' 
as  defined  in  Rule  501(a)(1)  of 
Regulation  D  of  the  Securities  and 
Exchange  Commission  under  the 
Securities  Act  of  1933. 

B.  Neither  any  underwriter, 
placement  agent,  sponsor,  trustee, 
servicer,  insurer,  or  any  obligor,  unless 
it  or  any  of  its  altilintes  has 
discretionary  authority  or  renders 
investment  advice  with  respect  to  the 
plan  assets  used  by  a  plan  to  acquire 
certificates,  shall  be  denied  the  relief 
provided  under  P.irt  I,  if  the  provirsion 
of  subsedion  Il.A.(r))  above  is  not 
.satisfied  with  respect  to  acquisition  or 
holding  by  a  plan  of  such  certificates, 
provided  that  (1)  such  condition  is 
disclosed  in  the  prospectus  or  private 
placement  memorandum;  and  (2)  in  the 
case  of  a  private  placement  of 
certificates,  the  tni.stee  obtains  a 
representation  from  each  initial 
purc;haser  which  is  a  plan  that  it  is  in 
compliance  with  such  condition,  and 
obtains  a  covenant  from  each  initial 
purchaser  to  the  effect  that,  so  long  as 
such  initial  purcha?ver  (or  any  transferee 
of  such  initial  purcha.ser's  certificates)  is 
required  to  obtain  from  its  transferee  a 
representation  regarding  compliance 
with  the  Securities  Act  of  1933,  any 
such  transferees  will  be  required  to 
make  a  written  representation  regarding 
compliance  with  the  condition  set  forth 
in  subsection  II.A.(f>)  above. 

III.  Definitions 

For  purposes  of  this  exemption; 

A.  Certificate  means: 

(1)  A  certificate 

(a)  That  represents  a  beneficial 
ownership  interest  in  the  assets  of  a 
tru.st;  and 

(h)  That  entitles  tin;  holder  to  pass- 
through  payments  of  principal,  interes!. 


and/or  other  payments  made  with 
respect  to  the  assets  of  such  trust;  or 
(2)  A  certificate  denominated  as  a 
debt  instrument — 

(a)  That  represents  an  interest  in  a 
Real  Estate  Mortgage  Investment 
Conduit  (REMIC)  within  the  meaning  of 
.section  860D(a)  of  the  Internal  Revenue 
Code  of  1986;  and 

(b)  That  is  is.sued  by  and  is  an 
obligation  of  a  trust;  with  respect  to 
certificates  defined  in  (1)  and  (2)  for 
which  NatVVe.st  or  any  of  its  affiliates 
which  is  subject  to  the  juri.sdiction  of 
the  United  States  courts  is  eith'jr  (i)  the 
sole  underwriter  or  the  manager  or  co- 
manager  of  the  underwriting  syndicate, 
or  (ii)  a  selling  or  placement  agent.  For 
purposes  of  this  exemption,  references 
to  •certificates  representing  an  interest 
in  a  trust"  include  certificates 
denominated  as  debt  which  are  issued 
by  a  trust.  ' 

B.  Tnj.sf  means  an  investment  pool. 
the  corpus  of  which  is  held  in  trust  in 
thi'  United  States  and  consists  solely  of- 

{!)  Either 

(a)  Secured  consumer  receivables  that 
hear  interest  or  are  purchased  at  a 
discount  (including,  but  not  limited  to, 
home  equity  loans  and  obligations 
secured  by  shares  i.ssued  by  a 
cooperative  hou.sing  as.socialion): 

(h)  Secured  credit  instruments  that 
bear  interest  or  are  purchased  at  a 
discount  in  transactions  by  or  between 
business  entities  (including,  hut  not 
limited  to,  qualified  equipmetit  notes 
secured  by  lea.ses.  as  defined  in  .section 
ni,T): 

(( )  Obligations  that  btnir  interest  or  an' 
purchased  at  a  discount  and  which  are 
secured  by  single-family  residential, 
multi-family  residential  and  commercial 
rt^ai  property,  (including  obligations 
secured  by  leasehold  intertists  on 
(omniercial  real  property); 

(d)  Obligations  that  bear  intere.stor 
are  purchased  at  a  discount  and  which 
are  .secured  by  motor  vehicles  or 
eqiiipniont,  or  qualified  motor  vehicle 
lenses  (as  defined  in  section  III.U): 

(t'j  "Guaranteed  governmental 
inort-;at;e  pool  certificates."  as  defined 
in  29CrR2510.3-101(i){2); 

(f)  Fractional  undivided  inlere.sts  in 
any  of  the  obligations  described  in 
clau.sos  (a)-(e)  of  this  section  B.(l): 

(2)  Property  which  had  secured  any  of 
the  obligations  dest.ribed  in  siihst'ction 
B.(l): 

(3)  Undistributed  cash  or  temporary 
investments  made  therewith  maturing 
no  Inter  than  the  next  date  on  which 
distributions  are  to  be  made  to 
certificateholders;  and 

(4)  rights  of  the  trustee  under  the 
()oolii!g  and  .servicing  agreement,  and 
rights  under  any  insurance  policies. 


third-party  guarantees,  contracts  of 
suretyship  and  other  credit  support 
arrangements  with  respect  to  any 
obligations  described  in  subsection 
B.(l). 

Notwithstanding  the  foregoing,  the  term 
"trust"  does  not  include  any  investment 
pool  unless:  (1)  The  inve.stment  pool 
consists  only  of  assets  of  the  type  which 
have  been  included  in  other  investment 
pools,  (ii)  certificates  evidencing 
interests  in  such  other  investment  pools 
h.-ive  been  rated  in  one  of  the  three 
highest  generic  rating  categories  by 
S&P's.  Moody's.  D&P,  or  Fitch  for  at 
lea.st  one  year  prior  to  the  plan's 
acquisition  of  certificates  pursuant  to 
this  exemption. 

C.  Vnderwritvr  means: 
(DNatWest; 

(2)  Any  person  directly  or  indirectly, 
through  one  or  more  intermediaries, 
controlling,  controlled  by  or  under 
common  control  w  ith  NatWest;  or 

(3)  Any  mt;mbt!r  of  an  underwriting 
syndicate  or  selling  group  of  which 
NatWest  or  a  person  described  in  (2)  is 

a  manager  or  co-manager  with  resped  to 
the  certificates. 

D.  Spnn.'ior  means  the  entity  that 
organizes  a  trust  by  depositing 
obligations  therein  in  exchange  for 
certifif:fites. 

E.  Master  Senirp  means  the  entity 
that  is  a  party  to  tlie  pooling  and 
servicing  agreement  relating  to  tru.st 
assets  and  is  fully  responsible  for 
.servicing,  directly  or  through 
subser\icers.  the  as.sefs  of  the  lru:>t. 

F.  Siibser\-ict:r  mean%  an  entity  which, 
under  the  supervision  of  and  o.n  behalf 
of  the  m.:ister  .servicer,  .services 
receivables  c;onfained  in  the  trust,  but  is 
not  a  party  to  the  pooling  and  servicing 
agreement. 

G.  SVn/ci^r  means  any  entity  which 
services  receiv.nbles  conl.iined  in  the 
trust,  including  the  master  servicer  and 
any  sub.servicer. 

H.  Trustee  means  the  trustee  of  the 
tru.st.  and  in  the  case  of  certificates 
which  are  denominated  as  debt 
in.struments.  al.so  means  the  trustee  of 
the  indenture  tru.st. 

I.  Ir.siirer  means  the  insurer  or 
guarantor  of,  or  provider  ofutlu-r  credit 
support  for.  a  trust. 

Notwithstanding  the  foregoing,  a  person 
is  not  an  insurer  solely  because  it  holds 
.securitj(?s  representing  an  intere.st  in  a 
trust  whi<:h  are  of  a  class  subordinated 
to  c:ertifi(.ates  repnssenting  an  interest  in 
tite  same  trust. 

).  Obligor  means  any  person,  other 
than  the  insurer,  Ih.-.t  is  obligated  to 
make  payments  with  respect  to  any 
obligation  or  rej;eivable  included  in  the 
Imsf.  \Vher«'a  trust  coiitainsqualifiefl 


motor  vehicle  leases  or  qualified 
equipment  notes  secured  by  leases. 
nbligor  shal\  also  include  aiiy  owner  of 
property  subject  to  any  lease  included 
in  the  trust,  or  subject  to  any  lease 
securing  an  obligation  included  in  the 
trust. 

K.  Excluded  Plan  means  any  plan 
with  respect  to  which  any  meml)er  of 
the  Restricted  Group  is  a  "plan  sponsor" 
within  the  meaning  of  section  3(lfi)(B) 
of  the  Act. 

I..  Hestricted  Group  with  respwi  to  a 
class  of  certifi«ates  means: 

(1)  Each  underwriter; 

(2)  Each  insurer; 

(3)  The  sponsor: 

(4)  The  trustee; 

(5)  Each  servicer; 

(ti)  Any  obligor  with  resped  to 
<)blij;atioiis  or  rei,-eivables  included  in 
the  trust  constituting  more  than  5 
percent  of  the  aggregate  un.iuiorti/itd 
principal  balance  of  the  assets  in  the 
trust,  determined  on  the  date  of  the 
initial  issuance  of  certificates  by  the 
trust:  or 

(7)  Any  affiliate  of  a  p<Tson  described 
in  (1)-(r,j  above. 

M.  AJfilinte  of  another  [)ers()ii 
includes: 

(1)  .^ny  person  directly  or  incJireitlv. 
tlirough  one  or  more  intermediarit^. 
controlling,  controlled  by.  or  under 
common  control  with  such  other 
person; 

(2)  .'\ny  officer,  director,  partner. 
empioy«;e.  relative  (as  defintid  in  section 
3(1.'))  of  the  Act),  a  brofhtjr.  a  sister,  or 

a  spouse  of  a  brother  or  sisttT  of  such 
other  person;  and 

(3)  Any  corporation  or  partnership  ol 
whit.h  siK.h  other  person  is  an  officer, 
director  or  partner, 

N.  Control  means  the  power  to 
exercise  a  ( ontrolling  influence  over  the 
niDiiagement  or  policies  of  a  person 
other  than  an  individual, 

O.  .\  person  will  be  "independent  "  of 
.mother  person  only  if: 

(1)  S;;(.h  person  is  not  an  affiliate  of 
that  other  person;  tind 

(2)  The  olhtT  person,  or  an  nifiliale 
thereof,  is  not  a  fiduciary  who  has 
investment  management  authority  or 
renders  investment  advice  with  respect 
to  any  assets  of  such  person. 

P.  Sale  includes  tlie  en*,ranr;e  into  a 
for.vard  delivery  commitment  (as 
defined  in  section  Q  below),  provided: 

(1)  The  terms  of  the  forward  delivery 
commitment  (including  any  fee  paid  to 
the  investing  plan)  are  no  less  favorable 
to  th^  plan  than  they  would  be  in  an 
arm's  length  transaction  with  an 
unrelated  party; 

(2)  The  prospectus  or  private 
placement  memorandum  is  provided  to 
an  investing  plan  prior  to  the  time  the 
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plan  enters  into  the  fon  ard  delivery 
commitment;  and 

(3)  At  the  time  of  the  Jelivery,  all 
conditions  of  this  exem  )tion  applicable 
to  sales  are  met. 

Q.  Forward  delivery  c  viimitment 
means  a  contract  for  the  purchase  of  sale 
of  one  or  more  certificat  is  to  be 
delivered  at  an  agreed  future  settlement 
date.  The  term  includes  both  mandatory 
contracts  (which  conten  plate  obligatory 
delivery  and  acceptance  of  the 
t.ertificates)  and  optiona  contracts 
(which  give  one  party  th  e  right  but  not 
the  obligation  to  deliver  certificates  to, 
or  demand  delivery  of  cfrtificates  from, 
the  other  partvl. 

R.  Rfasonoble  cnmpm  'satinn  hos  the 
same  meaning  as  that  te  m  is  defined  in 
29  CFR  2550.408C-2. 

S.  Qunlified  Administ  ative  Fee 
means  a  fee  vvhie.h  meet  ;  the  follouiiig 
criteria: 

(1)  The  fee  is  triggerec  by  an  at  t  or 
f.Tilure  to  act  by  the  obli]  or  other  than 
the  normal  timely  paym  'nl  of  amounts 
owing  in  respect  of  the  t  bligations: 

(2)  The  servicer  may  nut  charge  the 
fee  absent  the  act  or  failijre  to  act 
referred  to  in  (1); 

(.1)  The  ability  to  charJe  the  fee.  the 
iJrcumslances  in  which   he  fee  may  be 
i;harged,  and  an  explana  ion  of  how  the 
fee  is  calculated  are  set  f  irth  in  the 
pooling  and  servicing  ag  eement;  and 

(4)  The  amount  paid  t(  i  investors  in 
the  trust  will  not  be  redi  ced  by  the 
amount  of  any  siich  fee  a  /aived  by  the 
servicer. 

T.  Qualified  Eqiiipme!  t  Mote  Secured 
By  A  Lease  means  an  eqi  ipment  note: 


(a)  Which  is  secured  b 


u  hi(  h  is  leased; 

(b)  Which  is  secured  bl-  the  obligation 
of  the  lessee  to  pay  rent  i  nder  the 
equipment  lease;  and 

(c)  With  respect  to  whi:h  the  trust's 
security  interest  in  the  e(  uipmeni  is  at 
least  as  protective  of  the   ights  of  the 
.rust  as  the  trust  would  have  if  the 
equipment  note  were  set  jred  onlv  bv 
tile  equipment  and  not  tl  e  lease. 

U.  Qualified  Motor  V'e,  tide  Lease 
means  a  lea.se  of  a  motor  vehicle  where: 

(n)  The  trust  holds  a  st"|:urity  interest 
in  the  lease; 

(b)  The  trust  holds  a  sei.urity  interest 
in  the  leased  motor  vehii  le;  and 

(c)  The  fnist's  security  interest  in  the 
lea.sed  motor  vehicle  is  a   lea.st  as 
prott^:ti  ve  of  the  trust's  ri  ?hts  as  the 
trust  would  receive  unde  •  a  motor 
vehicle  installment  loan    ontract. 

V.  Pooling  and  Senirii  g  Agreement 
mea.is  the  agreement  or  <■  greements 
among  a  sponsor,  a  servic  er  and  the 
trustee  establishing  a  tru<  t.  In  the  case 
of  certificates  which  are  (  enominated  as 
debt  instruments,  "Poolii  g  and 


equipment 


Servicing  Agreement  '  also  includes  the 
indenture  entered  into  by  the  trustee  of 
the  trust  issuing  such  certificates  and 
the  indenture  trustee. 
EFFECTIVE  DATE:  This  exemption,  if 
granted,  will  be  effective  for 
transactions  occurring  on  or  after 
December  22.  1993. 

Summary  of  Facts  and  Representations 

1.  NatWest  is  a  corporation 
incorporated  under  the  laws  of  the  State 
of  New  York  on  March  28,  198S. 
NatWest,  together  with  its  affiliate 
NatWest  Internationa!  Securities,  Inc. 
(NatWest  International)  is  a  broker- 
dealer  registered  as  such  under  the 
Securities  and  Exchange  Act  of  1934,  as 
amended.  NatWest  is  an  indirect 
wholiy-cwned  subsidiary  of  National 
Westminster  Bank  Pic  (NatWest  Pic 
U.K.),  an  English  banking  in.stitution. 
NatWest  Pic  U.K.  operates  in  the  United 
States  through  NatWest  Bank  Pic.  NY. 
Branch  (NatWest  Bank  Pic),  which  is  a 
New  York  State  licensed  branch  of 
NatWest  Pic  U.K.  It  derives  its  basic 
powers  from  the  New  York  Banking  law 
and  is  subject  to  the  supervision  of  the 
New  York  Banking  Department. 

NatWest  CapitalMarkets  Ltd. 
(NatWest  Capital)  and  NatWest 
Securities  Ltd.  (NatWest  Securities)  are 
registered  and  authorizpd  as  broker- 
dealers  in  the  United  Kingdom.  NatWest 
Pic  U.K.,  through  its  vaiious  affiliates, 
maintains  a  long-standing  investment 
banking  presence  in  key  financial 
centers  around  the  world,  and  is  active 
on  a  global  basis  in  dealing,  making 
markets  and  distribution  of  a  broad 
range  of  debt  and  equity  securities  of 
both  governmental  and  private  issuers, 
and  has  capabilities  worldwide  in 
corporate  finance,  financial  advisor>'. 
foreign  exchange  transactions  and  asset 
securitization. 

NatWest  Pic  U.K.,  NatWest  Bank  Pic, 
and  their  non-U. S.  affiliates  are  active  in 
structuring  as.sef  securitization 
transactions,  both  within  the  U.S.  and 
overseas,  which  can  involve  facilitating 
or  providing  credit  enhancement  or 
placement  agent  services,  in  connection 
with  the  issuance  and  placement  of 
asset-backed  instruments  in  the  form  of 
medium-term  notes,  commercial  paper 
or  hank  syndicated  loans. 

The  U.K. -based  NatWest  alTilioles 
have  participated  outside  the  U.S.  in  the 
underwriting  or  placement  of  mortgage- 
backed  securities  relating  to  U.K. 
mortgage  loans. 

Within  the  U.S.,  the  underwriting  and 
distribution  activities  of  the  NatWest 
affiliates  have  been  limited  to  acting  in 
a  pure  brokerage  capacity  for  its  U.S. 
institutional  client  base,  and  (through 
NatWest  Bank  Pic)  acting  as  placement 


agent.  NatWest  Bank  Pic  is  authorized 
under  section  200  of  the  New  York 
Banking  to  act  as  placement  agent  with 
respect  to  mortgage-backed  and  asset- 
backed  securities  (as  well  as  other  debt 
and  equity  securities).  With  respect  to 
mortgage-backed  or  asset-backed 
securities  transactions.  NatWest  Bank 
Pk  acted  on  December  22,  1993,  as  'he 
placement  agent  of  certain  privately 
placed  mortgage-backed  pass-through 
certificates  for  SWP  Mortgage  Securitie'^ 
Trust  1993-A,  the  assets  of  which 
consisted  of  multifamily  apartment 
building  mortgage  loans  sold  by  SUP 
Depositor,  Inc.  to  the  trust.  NatWest 
requests  that  the  exemption  proposed 
herein  apply  to  any  and  all  transactions 
relating  to  the  sale,  holding  and  transfer 
of  the  pass-through  certificates  issued 
by  that  trust  and  the  operation  of  that 
trust,  ini  i'.iding  the  servicing  of  its 
assets. 

With  respect  to  distributions  or 
placements  within  the  U.S..  NatWest 
Capital  and  NatWest  Securities  may  ad 
as  placement  agent  or  underwriter 
(through  the  U.S. -based  NatWest 
affiliates  a<  ting  in  an  agency  capacity  or 
as  brokers)  with  respect  to  mortgage- 
backed  and  asset-backed  securities  (as 
well  as  other  debt  and  equity  securities), 
consistent  with  the  Federal  Reserve 
Board's  Regulation  K  (12  CFR  section 
211)  and  relevant  U.S.  sc    jrities  laws 
and  regulations.  NatWest  and/or 
NatWest  International  may  in  the  future 
be  making  application  to  the  Fedora) 
Reserve  Board  for  authority  (Section  20 
Authority)  and  bank  regulator^'  approval 
to  act  as  placement  agent  and  to 
underwrite  and  deal  in  mortgage-backed 
and  asset-backed  securities  (as  well  as 
other  debt  and  equity  securities)  under 
Section  20  of  the  Glass-Steagall  Act  (12 
use.  at  377).  In  the  event  that  NatWesI 
and/or  NatWest  International  make  such 
application  to  the  Federal  Reserve  Board 
and  receive  Section  20  Authority, 
NatWest  requests  that  the  exemption 
proposed  herein  apply  to  the  private 
placement  and  underwriting  activities 
of  NatWest  and/or  NatWest 
International. ■* 

NatWest  represents  that  any  of  its 
affiliates  which  acts  as  underwriter  or 
placement  agent  with  respect  to  a 
tran-saction  for  which  the  exemption 
proposed  herein  would  be  relied  on  will 
be  subject  to  the  jurisdiction  of  the 
United  States  courts  (either  because  it  is 
a  U.S.  entity,  or,  in  the  event  that  a 
foreign  affiliate  acts  as  underwriter  or 
placement  agent  with  respect  to  any 
such  transaction,  because  the  foreign 


'  As  flt».<.i,ribed  herein,  the  term    i*  atWest"  n-li  i 
to  NdtWes,!  .ind  it.s  afHIUles  unless  ihf  ciinirvt 
iilhenvisp  requires. 


affiliate  will  consent  to  personal 
jurisdiction  in  the  U.S.  courts.  NatWest 
represents  that  in  the  event  a  foreign 
affiliate  of  NatWest  acts  as  underwriter 
or  placement  agent,  any  sales  of 
certificates  to  a  plan  will  be  effected 
through  a  U.S.  entity  (including 
NatWest  or  an  affiliate)  acting  as  an 
agent  or  broker.  Further.  NatWest 
represents  that  all  sales  of  certificates 
that  are  effected  in  reliance  on  the 
exemption  proposed  herein  will  comply 
with  applicable  federal  and  state  law. 

Trust  Assets 

2.  NatWest  seeks  exemptive  relief  to 
permit  plans  to  invest  in  pass-through 
certificates  representing  undivided 
interests  in  the  following  categories  of 
trusts:  (1)  Single  and  multi-family 
residential  or  commercial  mortgage 
investment  trusts;  ^  (2)  motor  vehicle 
receivable  investment  trusts;  (3) 
consumer  or  commercial  receivables 
investment  trusts;  and  (4)  guaranteed 
governmental  mortgage  pool  certificate 
investment  trusts.^ 

3.  Commercial  mortgage  investment 
trusts  may  include  mortgages  on  ground 
leases  or  real  property.  Commercial 
mortgages  are  frequently  secured  by 
ground  leases  on  the  underlying 
property,  rather  than  by  fee  simple 
interests.  The  separation  of  the  fee 
simple  interest  and  the  ground  lease 
interest  is  generally  done  for  tax 
reasons.  Properly  structured,  the  pledge 
of  the  ground  lease  to  secure  a  mortgage 
provides  a  lender  with  the  same  level  of 
security  as  would  be  provided  by  a 
pledge  of  the  related  fee  simple  interest. 
The  terms  of  the  ground  leases  pledged 
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'The  Department  notes  that  Prohibited 
Transaction  Exemption  (PTE)  83-1  (48  FR  895, 
January  7.  1983)  a  class  exemption  for  mortgage 
pool  inve.Mment  trusts,  wc.ild  generally  apply  to 
trusts  containing  single-family  residential 
mortgages,  provided  that  the  applicable  conditions 
of  HTE  83-1  are  met.  NatWest  and  its  affiliates 
request  relief  for  single-family  residential  mortgages 
in  this  exemption  because  it  would  prefer  one 
exemplion  for  all  trusts  of  similar  structure. 
However,  NatWest  and  its  affiliates  have  stated  that 
they  may  still  avail  themselves  of  the  exemptive 
relief  provided  by  PTE  83-1. 

»  Guaranteed  governmental  mortgage  pool 
certificates  are  mortgage-backed  securities  with 
respect  to  which  interest  and  principal  payable  is 
guaranteed  by  the  Governmental  National  Mortgage 
Association  (GNMA),  the  Federal  Home  Loan 
Mortgage  Corporation  (FHLMC),  or  the  Federal 
National  Mortgage  A.^ociation  (FNMA).  The 
Department's  regulation  relating  to  the  definition  of 
plan  assets  (29  CFR  2510.3-101(1))  provides  that 
where  a  plan  acquires  a  guaranteed  governmental 
mortgage  pool  certificate,  the  plan's  assets  include 
the  certificate  and  all  of  its  rights  with  respect  to 
such  certificate  under  applicable  law,  but  do  not, 
solely  by  reason  of  the  plan's  holding  of  such 
certificate,  include  any  of  the  mortgages  underlying 
such  certificate.  The  applicant  is  requesting 
exemptive  relief  for  trusts  containing  guaranteed 
governmental  mortgage  pool  certificates  because  the 
certificates  in  the  trusts  may  be  plan  as.«ets. 


to  secure  leasehold  mortgages  will  in  all 
cases  be  at  least  ten  years  longer  than 
the  term  of  such  mortgages.' 

Trust  Structure 

4.  Each  trust  is  established  under  a 
pooling  and  servicing  agreement 
between  a  sponsor,  a  servicer  and  a 
trustee.  The  sponsor  or  servicer  of  a 
trust  selects  assets  to  be  included  in  the 
trust.  These  assets  are  receivables  which 
may  have  been  originated,  in  the 
ordinary  course  of  business,  by  a 
sponsor  or  servicer  of  the  trust,  an 
affiliate  of  the  sponsor  or  servicer,  or  by 
an  unrelated  lender  and  subsequently 
acquired  by  the  trust  sponsor  or 
servicer. 

On  or  prior  to  the  closing  date,  the 
sponsor  acquires  legal  title  to  all  assets 
selected  for  the  trust,  establishes  the 
trust  and  designates  an  independent 
entity  as  trustee.  On  the  closing  date, 
the  sponsor  conveys  to  the  trust  legal 
title  to  the  assets,  and  the  trustee  issues 
certificates  representing  fractional 
undivided  interests  in  the  trust  as.sets. 
NatWest.  or  one  or  more  broker-dealers 
(which  may  include  NatWest),  acts  (or 
may  act  in  the  future)  as  underwriter  or 
placement  agent  with  respect  to  the  sale 
of  the  certificates.  In  addition.  NatWest 
anticipates  privately  placing  certificates 
on  both  a  firm  commitment  and  an 
agency  basis. 

Certificateholders  are  entitled  to 
receive  monthly,  quarterly  or  semi- 
annually installments  of  principal  and/ 
or  interest,  or  lease  payments  due  on  the 
receivables,  adjusted,  in  the  case  of 
payments  of  interest,  to  a  specified 
rate — the  pass-through  rate— which  may 
be  fixed  or  variable. 

When  installments  or  payments  are 
made  on  a  semi-annual  basis,  funds  are 
not  permitted  to  be  commingled  with 
the  servicer's  assets  for  longer  than 
would  be  permitted  for  a  monthly-pay 
security.  A  segregated  account  is 
established  in  the  name  of  the  trustee 
(on  behalf  of  certificateholders)  to  hold 
funds  received  between  distribution 
dates.  The  account  is  under  the  sole 
control  of  tfie  trustee,  who  invests  the 
account 's'assets  in  short-term  securities 
which  have  received  a  rating 
comparable  to  the  rating  assigned  to  the 
certificates.  In  some  cases,  the  servicer 
may  be  permitted  to  make  a  single 
deposit  into  the  account  once  a  month. 
When  the  servicer  makes  such  monthly 
deposits,  payments  received  from 
obligors  by  the  servicer  may  be 
commingled  with  the  servicer's  assets 


during  the  month  prior  to  deposit.  In  no 
event  will  the  period  of  time  between 
the  receipt  of  funds  by  the  servicer  and 
deposit  of  these  funds  in  a  segregated 
account  exceed  45  days.  Furthermore,  in 
those  cases  where  distributions  are 
made  semi-annually,  the  ser\'icer  will 
furnish  a  report  on  the  operation  of  the 
trust  to  the  trustee  on  a  monthly  basis. 
At  or  about  the  time  this  report  is 
delivered  to  the  trustee,  it  will  be  made 
available  to  certificateholders  and 
delivered  to  or  made  available  to  each 
rating  agency  that  has  rated  the 
certificates. 

5.  Some  of  the  certificates  will  be 
multi-class  certificates.  NatWest 
requests  exemptive  relief  for  two  types 
of  multi-class  certificates:  "Strip" 
certificates  and  "fasf-pay/slovv-pay" 
certificates.  Strip  certificates  are  a  type 
of  .security  in  which  the  stream  of 
intere.st  payments  on  receivables  is  split 
from  the  flow  of  principal  payments  and 
separate  classes  of  certificates  are 
established,  each  representing  rights  to 
disproportionate  payments  of  principal 
and  interest.* 

"Fast-pay/slow-pay"  certificates 
involve  the  issuance  of  classes  of 
certificates  having  different  .stated 
maturities  or  the  .same  maturities  with 
different  payment  schedules.  Intere.st 
and/or  principal  payments  received  on 
the  underlying  receivables  are 
distributed  first  to  the  class  of 
certificates  having  the  earliest  slated 
maturity  of  principal  and/or  earlier 
payment  schedule,  and  only  when  thai 
class  of  certificates  has  been  paid  in  full 
(or  has  received  a  specified  amount) 
will  distributions  be  made  with  respect 
to  the  second  class  of  certificates. 
Di-stributions  on  certificates  having  later 
stated  maturities  will  proceed  in  like 
manner  until  all  the  certific;ateholders 
have  been  paid  in  full.  The  only 
difference  between  this  multi-cla.ss  pass- 
through  arrangement  and  a  single-class 
pa.ss-through  arrangement  is  the  order  in 
which  distributions  are  made  to 
certificateholders.  In  each  case, 
certificateholders  will  have  a  beneficial 
ownership  interest  in  the  underlying 
assets.  In  neither  case  will  the  rights  of 
a  plan  purchasing  certificates  be 
subordinated  to  the  rights  of  another 


'Trust  assets  may  also  include  obligations  that 
are  secured  by  leasehold  interests  on  residential 
real  property.  See  PTE  90-32  involving  Prudential 
Bache  Securities.  Inc.  (55  FR  23147.  |une  6.  1990) 
at  23150. 


"It  is  the  Departmenis  understanding  that  where 
a  plan  invests  in  REMIC  "residpntial"  interest 
certifi(.ales  to  which  this  exemption  applies.  «jmp 
of  the  income  received  by  the  plan  as  a  result  of 
such  investment  may  be  considered  unrelated 
business  taxable  income  to  the  plan,  which  is 
subject  to  income  tax  under  the  Code.  The 
Department  emphasizes  that  the  prudence 
requirements  of  .section  404(a)91  )(B)  of  the  Act 
would  require  plan  fiduciaries  to  carefully  consider 
this  and  other  tax  consequences  prior  to  causing 
plan  as.sels  to  be  invt?sled  in  certificates  pursuant 
to  this  exemption. 
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Parties  to  Transactions 

7.  The  originator  of  a 
entity  that  initially  lend 
borrower  (obligor),  such 
tiomeowner  or  automob 
leases  property  to  a  lessi  e 
originator  may  either  re|a 
in  its  portfolio  or  sell  it 
.such  as  a  trust  sponsor. 
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8.  The  sponsor  will  be 
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corporation  unaffiliated 
5»rvicer,  (ii)  a  special 


•'  If  .1  trust  issue  .subordinate  _ 
of  such  sulmrdinate  certificates 
amount  dislribiitpd  on  a  pro  rati 
Ueparlment  notes  that  the 
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•  ibordinated  certificates 
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corporation  affiliated  with  the  servicer, 
or  (iii)  the  servicer  itself.  Where  the 
sponsor  is  not  also  the  servicer,  the 
sponsor's  role  will  generally  he  limited 
to  acquiring  the  receivables  to  be 
included  in  the  trust,  establishing  the 
tru.st,  designating  the  trustee,  and 
a.ssigning  the  receivables  to  the  trust. 

9.  The  trustee  of  a  trust  is  the  legal 
owner  of  the  obligations  in  the  trust. 
The  tru.stee  is  also  a  party  to  or 
beneficiary  of  all  the  documents  and 
instruments  deposited  in  the  trust,  and 
as  such  is  responsible  for  enforcing  all 
the  rights  created  thereby  in  favor  of 
certificateholders. 

The  trustee  will  be  an  independtjjnt 
entity,  and  therefore  will  be  unrelated  to 
NatWest,  the  trust  sponsor  or  the 
servicer.  NatVVest  represents  that  the 
trustee  will  be  a  substantial  financial 
institution  or  trust  company 
experienced  in  trust  activities.  The 
trustee  receives  a  fee  for  its  services, 
which  will  be  paid  by  the  sponsor  or 
servicer.  The  method  of  compensating 
the  trustee  will  be  specified  in  the 
pooling  and  servicing  agreement  and 
disclosed  in  the  prospectus  or  private 
placement  memorandum  relating  to  the 
offering  of  the  certificates. 

10.  Tne  serv/cer  of  a  trust  administers 
the  receivables  on  behalf  of  the 
certificateholders.  The  servicer's 
functions  typically  involve,  among  other 
things,  notifying  borrowers  of  amounts 
due  on  receivables,  maintaining  records 
of  payments  received  on  receivables  and 
instituting  foreclosure  or  similar 
proceedings  in  the  event  of  default.  In 
cases  where  a  pool  of  receivables  has 
been  purchased  from  a  number  of 
different  originators  and  deposited  in  a 
trust,  it  is  common  for  the  receivables  to 
be  "subserviced"  by  their  respective 
originators  and  for  a  single  entity  to 
"master  service"  the  pool  of  receivables 
on  behalf  of  the  owners  of  the  related 
series  of  certificates.  Where  this 
arrangement  is  adopted,  a  ret«ivable 
continues  to  be  serviced  from  the 
perspective  of  the  borrower  by  the  local 
subservicer,  while  the  investor's 
perspective  is  that  the  entire  pool  of 
receivables  is  serviced  by  a  single, 
central  master  servicer  who  collects 
payments  from  the  local  subservicers 
and  passes  them  through  to 
certificateholders. 

Receivables  of  the  type  suitable  for 
inclusion  in  a  trust  invariably  are 
serviced  with  the  a.ssistance  of  a 
computer.  After  the  sale,  the  servicer 
keeps  the  sold  receivables  on  the 
computer  sy.stem  in  order  to  continue 
monitoring  the  accounts.  Ahhough  the 
records  relating  to  sold  receivables  are 
kept  in  the  same  master  file  as 
receivables  retrained  by  the  originator. 


the  sold  receivables  are  flagged  as 
having  been  sold.  To  protect  the 
investors'  interest,  the  servicer 
ordinarily  covenants  that  this  "sold 
flag"  will  be  included  in  all  records 
relating  to  the  sold  receivables, 
including  the  master  file,  archives,  tape 
extracts,  and  printouts. 

The  sold  flags  are  invisible  to  the 
obligor,  and  do  not  affect  the  manner  in 
which  the  servicer  performs  the  billing, 
posting  and  collection  procedures 
relating  to  the  sold  receivables. 
However,  the  servicer  uses  the  sold  flag 
to  identify  the  receivables  for  the 
purpose  of  reporting  all  activity  on 
tho.se  receivables  after  their  sale  to  the 
investors. 

Depending  on  the  type  of  receivable 
and  the  details  of  the  servicer's 
computer  systtjm,  in  some  cases  the 
servicer's  internal  reports  can  be 
adapted  for  investor  reporting  with  little 
or  no  modification.  In  other  ca.ses,  the 
.servicer  may  have  to  perform  spe«;ial 
calculations  to  fulfill  the  investor 
reporting  responsibilities.  These 
calculations  can  be  performed  on  the 
servicer's  main  computer,  or  on  a  small 
computer  with  data  supplied  by  the 
main  system.  In  all  cases,  the  numl>ers 
produced  for  the  investors  are 
reconciled  to  the  servicer's  books  and 
reviewed  by  public  accountants. 

The  undfnvriti^r  wiW  be  registered 
broker-dealer  that  acts  as  underwriter  or 
placement  agent  with  respect  to  the  sale 
of  the  certificates.  Public  offerings  of 
certificates  are  generally  made  on  a  firm 
commitment  or  agency  basis.  Private 
placements  of  certificates  may  be  made 
on  a  firm  commitment  or  agency  basis. 

It  is  anticipated  that  the  lead  or  co- 
managing  underwriter  will  make  a 
market  in  certificates  offered  to  the 
public. 

In  some  cases,  the  originator  and 
servicer  of  receivables  to  be  included  in 
a  trust  and  the  sponsor  of  the  trusi 
(though  they  themselves  may  be  related) 
will  be  unrelated  to  NatWest.  In  other 
cases,  however,  NatWe.st  (directly  or 
through  one  or  more  of  its  U.S.  banking 
affiliates)  may  originate  or  service 
receivables  included  in  a  trust,  or  may 
sponsor  a  tru.st. 

Certific:ate  Price,  Pas.s-Through  Rate  and 
Fees 

11.  In  some  cases,  the  sponsor  will 
obtain  the  receivables  from  various 
originators  pursuant  to  existing 
contracts  with  such  originators  under 
which  the  sponsor  will  purchase  the 
receivables  at  fair  market  value  from 
originator  or  a  finance  company 
pursuant  to  a  purchase  and  sale 
agreement  related  to  the  specific 
offering  of  certificates.  In  other  r:as«>s. 


the  sponsor  will  originate  the 
receivables  itself. 

As  compensation  for  the  receivables 
transferred  to  the  trust,  the  sponsor 
receives  cash,  or  certificates 
representing  the  entire  beneficial 
interest  in  the  trust.  The  sponsor  sells 
some  or  all  of  these  certificates  for  cash 
to  investors  or  securities  underwriters. 
12.  The  price  of  the  certificates,  both 
in  the  initial  offering  and  in  the 
secondary  market,  is  affected  by  market 
forces  including  investor  demand,  the 
pass-through  interest  rate  on  the 
certificates  in  relation  to  the  rate 
payable  on  investments  of  similar  types 
and  quality,  expectations  as  to  the  effect 
on  yield  resulting  from  prepayment  of 
underlying  receivables,  and 
expectations  as  to  the  likelihood  of 
timely  payment. 

The  pass-through  rate  for  certificates 
is  equal  to  the  interest  rate  on 
receivables  included  in  the  trust  minus 
a  specified  servicing  fee.i"  This  rate  is 
generally  determined  by  the  same 
market  forces  that  determine  the  price  of 
a  certificate.  The  price  of  a  certificate 
and  its  pass-through,  or  coupon  rate, 
together  determine  the  yield  to 
investors.  If  an  investor  purchases  a 
certificate  at  less  than  par,  that  discount 
augments  the  stated  pass-through  rate: 
conversely,  a  certificate  purchased  at  a 
premium  yields  less  than  the  stated 
coupon. 

13.  As  compensation  for  performing 
its  servicing  duties,  the  servicer  (who 
may  also  be  the  sponsor  or  an  affiliate 
thereof,  and  receive  fees  for  acting  as 
sponsor)  will  retain  the  difference 
between  payments  received  on  the 
receivables  in  the  trust  and  payments 
payable  (at  the  pass-through  rate)  to 
certificateholders.  e.xcepl  that  in  some 
cases  a  portion  of  the  payments  on 
receivables  may  be  paid  to  a  third  party, 
such  as  a  fee  paid  to  a  provider  of  credit 
support.  The  ser\-icer  may  receive 
additional  compensation  by  having  the 
use  of  the  amounts  paid  on  the 
receivables  bfitween  the  time  they  are 
received  by  the  servicer  and  the  time 
they  are  due  to  the  trust  (which  time  is 
set  forth  in  the  pooling  and  servicing 
agreement).  The  ser\'icer,  typically  will 
be  required  to  pay  the  administrative 
expenses  of  servicing  the  trust, 
including  in  some  cases  the  trustee's 
fee,  out  of  its  servicing  compensation. 
The  ser\  icer  is  also  compensated  to 
the  extent  it  may  provide  credit 
enhancement  to  the  trust  or  otherwise 
arrange  to  obtain  credit  support  from 
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'"The  passlhrough  rate  on  certificates 
representing  interests  in  trusts  holding  leases  is 
determined  by  breaking  down  lease  payments,  into 
"principal"  and  "interest"  components  based  on  an 
implicit  interp.st  rate. 


another  party.  This  "credit  support  fee" 
may  be  aggregated  with  other  servicing 
fees,  and  is  either  paid  in  a  lump  sum 
at  the  time  the  trust  is  established,  or 
out  of  the  interest  income  received  on 
the  receivables  in  excess  of  the  pass- 
through  rate. 

14.  The  servicer  may  be  entitled  to 
retain  certain  administrative  fees  paid 
by  a  third  party  usually  the  obligor. 
These  administrative  fees  fall  into  three 
categories:  (a)  prepayment  fees;  (b)  late 
payment  and  payment  extension  fees: 
and  (c)  expenses,  fees  and  charges 
associated  with  foreclosure  or 
repossession,  or  other  conversion  of  a 
secured  position  into  cash  proceeds, 
upon  default  of  an  obligation. 

Compensation  payable  to  the  servicer 
will  be  set  forth  or  referred  to  in  the 
pooling  and  servicing  agreement  and 
described  in  reasonable  detail  in  the 
prospectus  or  private  placement 
memorandum  relating  to  the  certificates. 

15.  Payments  on  receivables  may  be 
made  by  obligors  to  the  servicer  at 
various  times  during  the  period 
preceding  any  date  on  which  pass- 
through  payments  to  the  trust  are  due. 
In  some  cases,  the  pooling  and  servicing 
agreement  may  permit  the  ser\'icer  to 
place  these  payments  in  non-interest 
bearing  accounts  in  itself  or  to 
commingle  such  payments  with  its  own 
funds  prior  to  the  distribution  dates.  In 
these  cases,  the  servicer  would  be 
entitled  to  the  benefit  derived  from  the 
use  of  the  funds  between  the  date  of 
payment  on  a  receivable  and  the  pass- 
through  date.  Commingled  payments 
may  not  be  protected  from  the  creditors 
of  the  servicer  in  the  event  of  the 
servicer's  bankruptcy  or  receivership.  In 
those  instances  when  payments  on 
receivables  are  held  in  non-interest 
bearing  accounts  or  are  commingled 
witli  the  servicer's  own  funds,  the 
servicer  is  required  to  deposit  the.se 
payments  by  a  data  specified  in  the 
pooling  and  servicing  agreement  into  an 
account  from  which  the  trustee  makes 
payments  to  certificateholders. 

16.  The  underwriter  will  receive  a  fee 
in  connection  with  the  securities 
underwriting  or  private  placement  of 
certificates.  In  a  fir  commitment 
underwriting  this  fee  would  consist  of 
the  difference  between  what  the 
underwriter  receives  for  the  certificates 
that  it  distributes  and  what  it  pays  the 
sponsor  for  those  certificates.  In  a 
private  placement,  the  fee  normally 
takes  the  form  of  an  agency  commission 
paid  by  the  sponsor.  In  a  best  efforts 
underwriting  in  which  the  underwriter 
would  sell  certificates  in  a  public 
offering  on  an  agency  basis,  the 
underwriter  would  receive  an  agency 
commission  rather  than  a  fee  based  on 


the  difference  between  the  price  at 
which  the  certificates  are  sold  to  the 
public  and  what  it  pays  the  sponsor.  In 
some  private  placements  the 
underwriter  may  buy  certificates  as 
principal,  in  which  case  its 
compensation  would  be  the  difference 
between  what  it  receives  for  thp 
certificates  that  it  sells  and  what  it  pays 
the  sponsor  for  these  certificates. 

Purchase  of  Receivables  by  the  Servicer 

17.  The  applicant  represents  that  as 
the  principal  anriount  of  the  receivables 
in  a  trust  is  reduced  by  payment,  the 
cost  of  administering  the  trust  generally 
increases,  making  the  .servicing  of  the 
trust  prohibitively  expensive  at  some 
point.  Consequently  the  pooling  and 
servicing  agreement  generally  provides 
that  the  servicer  may  purchase  the 
receivables  included  in  the  trust  when 
the  aggregate  unpaid  balance  payable  on 
the  receivables  is  reduced  to  a  specified 
percentage  (usually  between  5  and  10 
percent)  of  the  initial  balance. 

The  repurchase  price  for  such  an 
option  is  set  at  a  level  such  that  the 
certificateholders  will  receive  the  full 
amount  on  all  of  the  receivables  held  by 
the  trust  plus  the  accrued  interest  at  the 
pass-through  rate  plus  the  full  amount 
of  property,  if  any,  that  has  been 
required  by  the  trust  through  collections 
on  or  liquidations  of  the  receivables. 

Certificate  Ratings 

18.  The  certificates  will  have  received 
one  of  the  three  highest  ratings  available 
from  either  S&P's.  Moody's.  D&P  or 
Fitch.  Insurance  or  other  credit  support 
(such  as  overcol lateralization,  surety 
bonds,  letter  of  credit  or  guarantees)  will 
be  obtained  by  the  trust  sponsor  to  the 
extent  necessary  for  the  certificates  to 
attain  the  desired  rating.  The  amount  of 
this  credit  support  is  set  by  the  rating 
agencies  at  a  level  that  is  a  multiple  of 
the  worst  historical  net  credit  lo.s's 
experience  for  the  type  of  obligations 
included  in  the  issuing  trust. 

Provision  of  Credit  Support 

19.  In  some  cases,  the  master  servicer, 
or  an  affiliate  of  the  master  .sen'icer. 
may  provide  credit  support  to  the  trust 
(i.e.,  act  as  an  insurer).  In  these  cases, 
the  master  servicer,  in  its  capacity  as 
servicer,  will  first  advance  funds  to  the 
full  extent  that  it  determines  that  such 
advances  will  be  recoverable  (a)  out  of 
late  payments  by  the  obligors,  (b)  from 
the  credit  support  provider  (which  may 
be  itselfl  or,  (c)  in  the  case  of  a  trust  that 
issues  subordinated  certificates,  from 
amounts  otherwise  distributable  to 
holders  of  subordinated  certificates,  and 
the  ma.ster  servicer  will  advance  such 
funds  in  a  timely  manner.  In  some 
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The  pooling  and  servicing 
will  require  the  master 
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(monthly,  quarterly,  or  semi-annually  as 
set  forth  in  the  pooling  and  servicing 
agreement),  the  master  servicer  is 
required  to  report  to  the  independent 
trustee  the  amount  of  all  pa.st-due 
payments  and  the  ainuunf  of  all  servicer 
advances,  nlong  with  other  current 
information  as  to  collections  on  the 
receivables  and  draws  upon  ihe  credit 
support.  Further,  ihe  master  .servicer  is 
required  to  deliver  to  the  trust(?e 
annually  a  certificate  of  an  executive 
ofilcer  ct  the  m.isfer  servicer  stating  that 
a  review  of  th*;  servicing  activities  has 
been  made  under  such  officer's 
supervision,  and  either  stating  that  the 
master  servicer  has  fulfilled  all  of  its 
obligations  under  the  pooling  and 
servicing  agreement  or,  if  the  master 
servicer  has  defaulted  under  any  of  its 
obligations,  specifying  any  such  default. 
The  master  servicer's  reports  are 
reviewed  at  least  annually  by 
independent  accountants  fo  ensure  that 
the  master  servicer  is  following  its 
normal  servicing  standards  and  that  the  • 
master  servicer's  reports  conform  fo  the 
nia.ster  servicer's  internal  accounting 
records.  The  results  of  the  independent 
accountants'  review  are  delivered  to  the 
trustee; 

(d)  The  credit  support  has  a  "fioor" 
dollar  amount  that  protects  investors 
against  the  possibility  that  a  large 
number  of  credit  losses  might  occur 
towards  the  end  of  the  life  of  the  trust, 
whether  due  to  servicer  advances  or  any 
other  cause.  Once  the  floor  amount  has 
been  reached,  the  master  servicer  lacks 
an  incentive  to  postpone  the  recognition 
of  credit  losses  because  the  credit 
support  amount  becomes  a  fixed  dollar 
amount,  subject  to  reduction  only  for 
actual  draws.  From  the  time  that  the 
fioor  amount  is  effective  until  the  end 
of  the  life  of  the  trust,  there  are  no 
proportionate  reductions  in  the  credit 
.support  amount  caused  by  reductions  in 
the  pool  principal  balance.  Indeed, 
since  the  floor  is  a  fixed  dollar  amount, 
the  amount  of  credit  support  ordinarily 
increases  as  a  percentage  of  the  pool 
principal  balance  during  the  period  that 
the  floor  is  in  effect.  The  protection 
provided  by  a  floor  dollar  amount  to  the 
credit  support  applies  particularly 
where  the  master  servicer  and  the 
insurer  are  affiliated  or  are  the  same 
entity.  (An  entity  should  not  be 
considered  as  insurer  solely  becau.se  it 
holds  subordinated  certificates.) 

Disclosure 

20.  In  connection  with  the  original 
issuance  of  certificates,  the  prospectus 
or  private  placement  memorandum  will 
be  furnished  to  investing  plans.  The 
prospectus  or  private  placement 
memorandum  will  contain  information 


ni.'iterial  to  a  fidut  iary's  decision  to 
inve.st  in  the  certificates,  including: 

(a)  Information  roiicerning  the 
payment  terms  of  the  certificates,  the 
rating  of  the  certificates,  and  any 
material  risk  factors  with  respect  to  thr* 
certificates: 

(b)  A  description  of  the  trust  as  a  legal 
entity  and  a  de.scripfion  of  how  the  tni.st 
v/as  formed  by  the  seiler/se.'^'icer  or 
other  sponsor  of  the  ti-nnsaction; 

(c)  Identification  of  the  independent 
tru.'itee  for  the  Irust; 

(d)  A  description  of  the  receivabl(;s 
contained  in  the  trust,  including  tl-e 
types  of  receivables,  the  diversification 
of  the  receivnbles,  their  principal  terms 
and  their  material  legal  aspects; 

(e)  A  description  of  the  spon.sorand 
servicer: 

(0  A  description  of  the  pooling  and 
servicing  agreement,  including  a 
description  of  the  seller's  principal 
representations  and  warranties  as  to  the 
tnist  assets  and  the  trustee's  remedy  for 
any  hrench  thereof;  a  description  ol  tho 
procedures  for  collection  of  payments 
on  receivables  and  for  making 
disfribtitions  to  investors,  and  a 
description  of  the  accounts  into  which 
such  payments  are  deposited  and  from 
which  such  distributions  are  made; 
identification  of  the  servicing 
compensation  and  any  fees  for  credit 
enhancement  that  arc  deducted  from 
payments  on  receivables  before 
distributions  are  made  to  investors;  a 
description  of  periodic  statements 
provided  to  the  trustee,  and  provided  to 
or  made  available  to  investors  by  the 
trustee;  and  a  description  of  the  events 
that  constitute  events  of  default  under 
the  pooling  and  servicing  contract  and 
a  description  of  the  trustee's  and  the 
inve.stors'  remedies  incident  thereto; 
(g)  A  description  of  the  credit  support: 
(h)  A  general  discussion  of  the 
principal  federal  income  tax 
con.sequences  of  the  purchase, 
ownership  and  disposition  of  the  pas.s- 
through  securities  by  a  typical  investor 
(i)  A  description  of  the  underwriters' 
and/or  placement  agent's  plan  for 
distributing  the  pass-through  securitifrs 
to  inve.stors;  and 

(j)  Information  about  the  scope  and 
nature  of  the  secondary  market,  if  any, 
for  the  certificates. 

21.  Reports  indicating  the  amount  of 
payments  of  principal  and  interest  are 
provided  to  certificateholders  at  least  as 
frequently  as  distributions  are  made  to 
certificateholders.  Certificateholders 
will  also  be  provided  with  periodic 
information  statements  setting  forth 
material  information  concerning  the 
underlying  assets,  including,  where 
applicable,  information  as  to  the  amount 


and  number  of  delinquent  and  defaulted 
loans  or  receivables. 

22.  In  the  case  of  a  trust  that  offers 
and  sells  certificates  in  a  registered 
public  offering,  the  trustee,  the  servicer 
or  the  sponsor  will  file  such  periodic 
reports  as  may  be  required  to  be  filed 
under  the  Securities  Exchange  Act  of 
1934.  Although  some  trusts  that  offer 
certificates  in  a  public  offering  will  file 
quarterly  reports  on  Form  10-Q  and 
Annual  Reports  on  Form  10-K,  many 
trusts  obtain,  by  application  to  the 
Securities  and  Exchange  Commission,  a 
complete  exemption  from  the 
requirement  to  file  quarterly  reports  on 
Fonn  10-Q  and  a  modification  of  the 
disclosure  requirements  for  annual 
reports  on  Form  10-K.  If  such  an 
exemption  is  obtained,  these  trusts 
normally  would  continue  to  have  the 
obligation  to  file  current  reports  on 
Form  8-K  to  report  material 
developments  concerning  the  trust  and 
the  certificates.  While  the  Securities  and 
Exchange  Commission's  interpretation 
of  the  periodic  reporting  requirements  is 
subject  to  change,  periodic  rtjports 
concerning  a  trust  will  be  filed  to  the 
extent  required  under  the  Securities 
Exchange  Act  of  1934. 

23.  At  or  about  the  time  distributions 
are  made  to  certificateholdnrs,  a  report 
will  be  delivered  to  the  trustee  as  to  the 
stntur,  of  the  trust  and  its  as.sets, 
iiiciiiding  underlying  obligations.  Sutlv 
report  will  typically  contain  information 
regarding  the  tnist's  assets,  payments 
received  or  collected  by  the  .servicer,  the 
amount  of  prepayments,  delinquencits;, 
servicer  advances,  defaults  and 
foreclosures,  the  amount  of  any 
payments  made  pursuant  to  anv  credit 
support,  and  the  amount  of 
compensation  payable  to  the  servicer. 
Such  report  ai.so  will  be  delivered  to  or 
made  available  (o  the  rating  agency  or 
agencies  tJiat  have  rated  the  trust's 
certificates. 

In  addition,  promptly  after  each 
distribution  date,  certificateholders  will 
receive  a  statement  prepared  by  the 
trustee  summarizing  information 
regarding  the  trust  and  its  assets.  Such 
.statement  will  include  information 
regarding  the  trust  and  its  assets, 
including  underlying  receivables.  Such 
statement  will  typically  contain 
information  regarding  payments  and 
prepayments,  delinquencies,  the 
remaining  amount  of  the  guaranty  or 
other  credit  support  and  a  breakdown  of 
paj'ments  between  principal  and 
inte-est. 

Forward  Delivery  Commitments 

24.  NatVVest  represents  that,  to  date,  it 
has  not  entered  into  any  forward 
delivery  commitments  in  connection 
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with  the  offering  of  pass-through 
certificates.  However,  NatVVest  states 
that  it  may  contemplate  entering  into 
.such  commitments.  NatWest  notes  that 
the  utility  of  forward  delivery 
commitments  has  been  recognized  with 
respect  to  the  offering  of  similar 
certificates  backed  by  pools  of 
residential  mortgages.  As  such.  NatWast 
states  that  it  may  find  it  desirable  in  the 
future  to  enter  into  such  commitments 
for  the  purchase  of  certificates. 

Secondary  Market  Transactions 

25.  NatWest,  to  the  extent  it  obtains 
Section  20  Authority  (see  rep.  1,  above) 
would  normally  attempt  to  make  a 
market  for  .securities  for  which  it  is  lead 
or  co-managing  underwriter  in  the 
future.  It  is  also  NatWe.sfs  general 
policy  to  facilitate  sales  by  investors 
who  have  purchased  certificates  if 
NatWest  has  acted  as  placement  agent  in 
the  original  placement  of  the  certifiiates 
and  if  such  investors  request  NatWest  s 
as.si.stance.  Such  policy  is  in  effect  for 
the  transaction  entered  into  on 
December  22,  1993.  as  to  which 
NatWest  Bank  Pk:  acted  as  placement 
agent. 

Retroat;tive  Relief 

20.  NatWest  represents  that  it  has 
engaged  in  one  transaction  related  to 
mortgage-backed  and  asset-backed 
securities  (see  rep  1,  above),  ba.sed  on 
the  assumption  that  retroactive  relief 
would  not  be  granted.  NatVVest 
repre.sents  that  the  transaction  was 
entered  into  in  conformance  with  the 
exception  contained  in  the  Department's 
regulation  relating  to  the  definition  of 
plan  asse»s  (29  CFR  Z  JlO.3-101)  which 
applies  where  equity  participation  by 
benefit  plan  investors  is  not  . 
"significant".  However,  it  is  difficult  to 
monitor  whether  the  percentage  inten^st 
of  plans  in  a  tru.st  is  at  all  times  not 
"significant"  for  purposes  of  that 
regulation.  A(x:ordingly,  relief  is 
requested  for  transactions  which  have 
-occurred  on  or  after  December  22.  1993. 

Summary 

27.  In  summary,  the  applicant 
represents  that  the  tran.sactions  for 
which  exemptive  relief  is  requested 
satisfy  the  statutory  criteria  of  section 
408(a)  of  the  Act  due  to  the  following; 

(a)  The  trusts  contain  "fixed  pools"  of 
a.s.sbts.  There  is  little  di.st:retion  on  the 
part  of  the  trust  sponsor  to  substitute 
receivables  contained  in  the  trust  once 
the  trust  has  been  formed; 

(b)  Certificates  in  which  plans  invest 
will  have  been  rated  in  one  of  the  three 
highest  rating  categories  by  S&P's, 
Moody's,  DAP  or  Fitch.  Credit  .support 


will  be  obtained  to  the  extent  necessary 
to  attain  the  desired  rating; 

(c)  All  transactions  for  which  NatVVest 
seeks  exemptive  relief  will  be  governed 
by  the  pooling  and  servicing  agreemenl. 
which  is  made  available  to  plan 
fiduciaries  for  their  review  prior  to  the 
plan's  investment  in  certificates; 

(d)  Exemptive  relief  from  sections 
406(b)  and  407  for  sales  to  plans  is 
substantially  limited;  and 

(e)  NatVVest  anticipates  that  it  will 
make  a  secondary  market  in  t«rtificales 
with  respe<:t  to  which  it  a«;ts  as  an 
underwriter  in  the  future. 

Discussion  of  Proposed  Exemption 

I.  Differeni;es  Between  Proposed 
E.xemptinn  and  Class  Exemption  PTL 
8:^-1 

The  exemptive  relief  proposed  herein 
is  similar  to  that  provided  in  PTE  81- 
7  (4fi  FR  7520.  January  23.  1981).  Clns-s 
Exemption  for  Certain  Tran.sartions 
Involving  Mortgage  Pool  Investment 
Trusts,  amended  and  restated  as  PTF 
83-1  (48  FR  895.  January  7, 1983). 

ITE  83-1  applies  to  mortgage  pool 
investment  trusts  consisting  of  inlpr«;st- 
bearing  obligations  secured  by  first  or 
.set  ond  mortgages  or  deeds  of  trust  on 
single-family  residential  property.  1  h" 
exemption  provides  relief  from  Mrclimts 
4()*)(a)  and  407  for  the  sale,  excrhanj^e  or 
transfer  in  the  initial  issuance  of 
mortgage  pool  certificates  between  ih.- 
trust  sponsor  and  a  plan,  when  the 
sponsor,  trustee  or  insurer  of  the  tnist  is 
a  par!y-in-interesi  with  respect  to  lli.; 
plan,  and  the  continued  holding  of  mu  h 
certificates,  provided  that  tlie  conditifnis 
.set  f')rth  in  the  e.xemption  are  met.  I'TK 
83-1  also  provides  exemptive  n-linf 
from  section  406  (b)(1)  and  (b)(2)  of  liu; 
Act  for  the  above-described  transactions 
whtm  the  sponsor,  trustee  or  insurer  of 
the  trust  is  a  fiduciary  with  respect  to 
the  plan  assets  invested  in  such 
certificates,  provided  that  additional 
«;onditions  set  forth  in  the  exemptio.i 
are  met.  In  particular,  section  406(h) 
relief  is  conditioned  upon  the  appro\;il 
of  the  transaction  by  an  indepencter't 
fiduciary.  Moreover,  the  total  value  of 
certifii.ntes  purt;hased  by  a  plan  must 
not  e.xcoed  25  percent  of  the  amount  of 
the  issue,  and  at  least  50  percent  of  l.he 
•iR'^''';gate  amount  of  the  issue  must  he 
acquired  by  persons  independent  of  thr 
trust  sponsor,  trustee  or  in.surer.  Fin.Jlv. 
fit;  83-1  provides  conditional 
exemptivR  relief  from  scH.lion  406  (a) 
and  (h)  of  the  Ad  for  transactions  in 
conni'ction  with  the  servicing  and 
operation  of  the  mortgage  trust. 

Under  PTE  83-1,  exemptive  relit;f  fur 
the  above  tran.sactions  is  c;onditio!icd 
upon  the  sponsor  and  the  trustee  of  the 
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mortgage  trust  maintaining 
insuring  or  otherwise 
pooled  mortgage  loans  and 
securing  such  loans,  and 
indemnifying  certificate 
reductions  in  pass-through 
due  to  defaults  in  loan 
property  damage.  This  sys 
provide  such  protection 
indemnification  up  to  an 
less  than  the  greater  of  one 
the  aggregate  principal 
trust  mortgages  or  the  pri 
of  the  largest  mortgage. 
The  exemptive  relief 
differs  from  that  provided 
1  in  the  following  major 
The  proposed  exemption 
individual  exemptive  relie 
class  relief:  (2)  The  proposed 
covers  transactions  involvi 
containing  a  broader  range 
single-family  residential  m 
Instead  of  requiring  a  sys 
insuring  the  pooled  receiv 
proposed  exemption  cond 
upon  the  certificates  havin 
one  of  the  three  highest  rat 
from  S&P's.  Moody's.  D&P 
(insurance  or  other  credit  s 
would  be  obtained  only  to 
necessary  for  the  certificat 
the  desired  rating):  and  (4) 
proposed  exemption  provi 
limited  section  406(bj  and 
relief  for  sales  transactions. 

II.  Rating  of  Certificates 

After  conside.-ation  of  th( 
representations  of  the  appli 
information  provided  by  S 
■Moody's,  D&P  and  Fitch,  t 
Department  ha.s  decided  to 
exemptive  relief  upon  the  c 
having  attained  a  rating  in 
three  highest  generic  rating 
from  S&P's.  Moody's.  D&P 
Department  believes  that 
condition  will  permit  the  a 
flexibility  in  structuring  tru 
containing  a  variety  of  mori 
other  receivables  while  ens 
the  interests  of  plans  invest 
certificates  are  protected. 
Department  also  believes 
are  indicative  of  the  relativ 
investments  in  trusts  contai  i 
receivables.  The  Departmen  t 
conditioning  the  proposed 
relief  upon  each  particular 
backed  security  having  beo 
one  of  the  three  highest  rati 
for  at  least  one  year  and  hnv 
sold  to  investors  other  than 
least  one  year." 
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III.  Limited  Section  406(b)  and  Section 
407(a)  Relief  for  Sales 

NatWest  represents  that  in  some  cases 
a  trust  sponsor,  trustee,  servicer, 
insurer,  and  obligor  with  respect  to 
receivables  contained  in  a  trust,  or  an 
underwriter  and/or  placement  agent  of 
certificates  may  be  a  pre-existing  party 
in  interest  with  respect  to  an  investing 
plan. '2  In  these  cases,  a  direct  or 
indirect  sale  or  certificates  by  that  party 
in  interest  to  the  plan  would  be  a 
prohibited  sale  or  exchange  of  property 
under  section  406(a)(1)(A)  of  the  Act." 
Likewise,  issues  are  raised  under 
section  406(a)(1)(D)  of  the  Act  where  a 
plan  fiduciary  causes  a  plan  to  purchase 
certificates  where  trust  funds  will  be 
used  to  benefit  a  party  in  interest. 

Additionally,  NatWest  represents  that 
a  trust  sponsor,  servicer,  trustee, 
insurer,  and  obligor  with  respect  to 
receivables  contained  in  a  trust,  or  an 
underwriter  and/or  placement  agent  of 
certificates  representing  an  interest  in  a 
trust  may  be  a  fiduciary  with  respect  to 
an  investing  plan.  NatWest  represents 
that  the  exercise  of  fiduciary  authority 
by  any  of  these  parties  to  cause  the  plan 
to  invest  in  certificates  representing  an 
interest  in  the  trust  would  violate 
section  406(b)(1),  and  in  some  ca.ses 
section  406(b)(2),  of  the  Act. 

Moreover,  NatWest  represents  that  to 
the  extent  there  is  a  plan  asset  "look 
through"  to  the  underlying  assets  of  a 
trust,  the  investment  in  certificates  by  a 
plan  covering  employees  of  an  obligor 
under  receivables  contained  in  a  tnisl 
may  be  prohibited  by  .sections  4()B(a) 
and  407(a)  of  the  Act. 

After  consideration  of  the  issues 
involved,  the  Department  has 


"types"  of  receivables,  such  as  single  family 
residential  mortgages,  multi-family  residential 
mortgages,  commercial  morlf;dges,  home  equity 
loans,  auto  loan  receivables,  installment  obligations 
for  consumer  durable  secured  by  purchase  money 
security  interests,  etc.  The  DcpsrtmeRt  inlands  this 
condition  to  require  that  certificates  in  which  a  plan 
invests  are  of  the  type  that  have  been  rated  (in  one 
of  the  th-i-ee  highest  generic  r.-iting  categories  by 
S&P's.  nSkP.  Fitch  or  Moody's)  and  purchased  by 
investors  other  llian  plans  for  at  least  one  vear  prior 
to  the  plan's  investment  pursuant  to  the  f  ropcsed 
exemption.  In  this  regard,  the  Department  does  not 
intend  to  require  that  the  particular  assots 
contained  in  a  trust  must  have  been  "seasoned" 
(e.g..  originated  at  least  one  year  prior  to  the  plan's 
investment  in  the  trust). 

'-In  this  regard,  we  note  lh;il  the  exemptive  relief 
proposed  herein  is  limited  to  certificates  with 
respect  to  which  NatWest  or  any  of  its  affiliates  is 
either:  (a)  The  sole  underwriter  or  manager  or 
comanager  of  the  underwriting  syndicate,  or  (b)  a 
selling  or  placement  agent. 

"The  applicant  represents  that  where  a  trust 
sponsor  is  an  affiliate  of  NatWest.  sales  to  plans  by 
the  sponsor  may  be  exempt  under  PTE  75-1.  part 
II  (relating  to  purchases  and  .sales  of  securities  by 
broker-dealers  and  their  afrdiales),  if  NatWest  is  not 
a  fiduciary  with  respect  to  plan  assets  to  be  invested 
in  certificates. 


determined  to  provide  the  limited 
sections  406(b)  and  407(a)  relief  as 
specified  in  the  proposed  exemption. 
FOR  FURTHER  INFORMATION  CONTACT:  Gary 
H.  Lefkowitz  of  the  Department, 
telephone  (202)  219-8881.  (This  is  not 
a  toll-free  number.) 

General  Information 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code  does  not  relieve 
a  fiduciary  or  other  party  in  interest  of 
disqualified  person  from  certain  other 
provisions  of  the  Act  and/or  the  Clude, 
including  any  prohibited  transaction 
provisions  to  which  the  exemption  does 
not  apply  and  the  general  fiduciary 
responsibility  provisions  of  section  404 
of  the  Act.  which  among  other  things 
require  a  fiduciary  to  discharge  his 
duties  respecting  the  plan  solely  in  the 
interest  of  the  participants  and 
beneficiaries  of  the  plan  and  in  a 
prudent  fashion  in  accordance  with 
section  404(a)(1)(b)  of  the  act:  nor  does 
it  affect  the  requirement  of  section 
401(a)  of  the  Code  that  the  plan  must 
operate  for  the  exclusive  benefit  of  the 
employees  of  the  employer  maintaining 
the  plan  and  their  beneficiaries: 

(2)  Before  an  exemption  may  be 
granted  under  section  408(a)  of  the  Act 
and/or  section  4975((:)(2)  of  the  Code, 
the  Department  must  find  that  the 
exemption  is  administratively  feasible, 
in  the  interests  of  the  plan  and  of  its 
participants  and  beneficiaries  and 
protective  of  the  rights  of  participants 
and  beneficiaries  of  the  plan: 

(3)  The  proposed  exemptions,  if 
granted,  will  be  supplemental  to,  and 
not  in  derogation  of,  any  other 
provisions  of  the  Act  and/or  the  Code, 
including  statutory  or  administrative 
exemptions  and  transitional  rules. 
Furthermore,  the  fact  that  a  transaction 
is  subject  to  an  administrative  or 
statutory  exemption  is  not  dispositive  of 
whether  the  transaction  is  in  fact  a 
prohibited  transaction:  and 

(4)  The  proposed  exemptions,  if 
granted,  will  be  subject  to  the  expre.ss 
condition  that  the  material  facts  and 
representations  contained  in  each 
application  are  true  and  complete  and 
accurately  describe  all  material  terms  of 
the  transaction  which  is  the  subject  of 
the  exemption.  In  the  case  of  continuing 
exemption  transactions,  if  any  of  the 
material  facts  or  representations 
described  in  the  application  change 
after  the  exemption  is  granted,  the 
exemption  will  cease  to  apply  as  of  the 
date  of  such  change.  In  the  event  of  any 
such  change,  application  for  a  new 
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exemption  may  be  made  to  the 
Department. 

Signed  at  Washiagton,  DC.  this  7th  day  of 
June,  1994. 

Ivan  StrasTeld, 

Dimctor  of  Exemption  DetermJnations. 
Pension  and  Welfare  Benefits  Adwinistnition. 
U.S.  Department  of  Labor. 
IFR  Doa  94-14170  Filed  6-9-94;  fl:45  am) 

BtLUNO  CODE  4S10^29-M 


LEGAL  SERVICES  CORPORATION 

Grant  Award  for  Legal  Service  State 
Support  Center  m  the  District  of 
Coiumtna  and  the  Virgin  Islands 

AGENCY:  Legal  Services  Corporation. 
ACTION:  Announcement  of  intention  to 
award  grants. 


SUMMARY:  The  Legal  Services 
Corporation  hereby  announces  its 
intention  to  award  one-time, 
nonreciu-ring  grants  to  the 
Neighborhood  Legal  Services  Program  of 
the  District  of  Columbia  and  Legal 
Services  of  the  Virgin  Island.s,  Inc.  for 
the  purpose  of  planning  for  the 
establishment  of  a  support  program  for 
their  respective  jurisdictions.  The 
Corporation  plans  to  award  grants  in  the 
amount  of  $20,000  to  each. 

These  one-time  grants  will  be 
awarded  pursuant  to  authority  conf(,>rrod 
by  section  1006(a)(3)  of  the  Legal 
Services  Corporation  Act  of  1074,  as 
amended.  This  public  cotice  is  issued 
with  a  request  for  comments  and 
recommendations  within  a  period  of 
thirty  (30)  days  from  the  date  of 
publication  of  this  noti(«.  The  grant 
award  will  ni»f  become  effective  and 
grant  funds  will  not  be  distributed  prior 
to  expiration  of  this  30-day  fHsriotl. 
DATES:  All  comments  and 
recommendations  must  be  re<»Mved  by  .5 
p.m.  on  or  before  July  10,  in94. 
ADDRESSES:  Comments  should  im  sent  to 
Ihe  Office  of  Program  Sen,it:es,  Legal 
Services  Corporation,  7.50  First  Stniel, 
NE.,  11th  Floor,  Washington,  DC  20002- 
4250. 

FOR  FURTHER  INFORMATION  CONTACT: 
Phyllis  Doriot,  Office  of  Program 
Services,  (202)  336-8825. 
SUPPl^MENTARY  INFORMATION:  The  Legal 
Services  Corpf^ration  is  the  national 
organization  charged  with  3dmini.sJering 
federal  funds  provided  for  civil  legal 
service  to  the  poor.  Both  programs  are 
recipients  of  LSC  funding  for  providing 
direct  legal  services  to  their  service  area. 
The  amount  of  the  1994  support  grants 
is  consistent  with  the  1994  LSC 
Appropriations  Act. 


Dated:)unc6,  1994. 
lohii-A.TuU, 

Director,  Office  ofPmgram  Senicrv. 

\VR  Doc.  94-14162  Filed  fr-9-94;«:45  ami 

BILLMG  COOE  7«0-«t-P 


NATIONAL  CREDIT  UNION 
ADMINISTRATION 

Public  information  CoAection 
Requirement  Submitted  to  OMB  for 
Review 

May  31.  1994. 

The  National  Credit  Union 
Administration  submitted  the  following 
public  information  co!!e<:tion 
requirement  to  OMB  for  review  and 
clearance  under  the  Paperwork 
Reduction  Act  of  1980,  Public  Law  96- 
511.  Copies  of  the  submission  may  be 
obtained  by  calling  the  NCLA  Clearance 
Officer  listed.  Comments  regarding 
information  collections  should  be 
addressed  to  the  OMB  re\'iewer  listed 
and  to  the  NCUA  Clearance  OfTicx-r, 
NCUA,  Office  of  Administration,  room 
5107. 1775  Duke  Street,  Alexandria,  VA 
22314-3428. 

National  Credit  Union  Administration 

OMB  Niinihrr:  3133-0015. 

Form  Nuinht'r:  NCUA  40(X),  4001 . 
4008, 4012, 4015, 4016. 9500.  9600  and 
4401. 

Type  nfBf'vmw:  Review  of  n'vised 
collection. 

Tith:  Federal  Credit  Union  Charter 
Application  and  Field  of  Membershij) 
Amendments. 

Description:  Croups  interested  in 
establishing  a  federal  credit  union  must 
submit  an  application  to  NCU.\.  This 
collodion  provides  inform.ition 
regarding  federal  credit  unions, 
procedures  for  organizing  a  federal 
credit  union,  and  information 
requirements.  Also,  this  collection 
providtrs  guidance  to  existing  credit 
unions  for  amending  their  field  of 
membership. 

Respondents:  Federal  fTedit  unions 
and  groups  organizing  a  fed^y^al  cnsdit 
union. 

Estimntvd  Number  of  Bestumdeiits- 
5,725. 

Estimated  Burden  Hours  per 
Response:  3.6  fiours. 

Frequency  of  FU.'sponse:  On  oi.«;nsion. 

Estimated  Total  Report in^;  Burden- 
20.303  hours. 

Clearance  Officer:  VVi liner  i\.  Tlieard 
(703)  518-6410.  National  Credit  Union 
Administration,  room  5107.  1775  Duke 
Street,  Ahixandria,  VA  22314-3428. 

OMB Rexrewer: Gaiy  Waxman  (202) 
39.5-7340.  Office  of  Managenuinl  and 


Budget,  room  3208,  New  Executive 

Office  Building.  Washington,  DC  20503. 

Bedcy  Baker. 

SecrHiiry  oftiw  XCl  'A  Board. 

IFR  D<k;.  94-14107  Filed  6-9-94;  8:45  ani| 

BILLING  COOE  7535-01-M 


NATIONAL  ENDOWMENT  FOR  THE 
ARTS 

Expansion  Arts  Advisory  Panel,  Panel 
Meeting  Cancellation;  Amended  Notice 
of  Meeting 

ACTION:  Noti«;e  of  corretnion  to  Federal 
Register  Notice  regarding  the  Overview 

Section  of  the  Kxpansion  Arts  Advisory 
Panel  to  the  Naticmal  Council  on  the 
Arts. 


SUMMARY:  This  notice  to  announce  the 
caiicellation  of  the  above  panel  meeting 
previously  .siiheduled  to  meet  on  Jiino^ 

16.  1994  and  published  in  Federal     V 

Register  59  FK  28567  on  June  2,  1994. 
EXPLANATION:  Current  new  guidelines 
cover  a  two-year  period,  then-fore  then* 
will  be  no  opportunity  for  field  input 
thiss(;ssion.  Additionally,  the 
Kxpansion  Arts  Program  has  no 
significant  field  data,  new  initiatives,  or 
p(>rsonn«!l  action  to  report.  Cancellation 
is  dif'mt>d  both  prudent  and  cosl-.saviitg 
at  this  lime. 

Diili'd:  liiiir  li.  I'.(<»4. 

Yvonne  M.  Sabine. 

Din-dnr.  Office ofPnntl Opfmtunts.  MaltottuJ 
t'ltdow  ment  for  Arts. 

II-K  n.M  .  't4-14()'>:t  Filed  6-9-94:  H:4.S  i,ui\ 

BILLING  COOe  14M3-M 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

National  Endowment  for  the  Arts 

Theater  Advisory  Panel;  Panel  Meetirig 
Postponement 

ACTION:  Notice  of  c  ornH.linn  lo  Federal 
Register  .Notit:e  n>garding  the  (Overview 
.Section  of  the  Theattir  Advisorj'  Pane]  to 
Ihi;  national  Council  on  the  Art.s. 

SUMMARY:  This  noticj^  is  to  announce  the 
|)nslponenienl  of  the  alx)ve  panel 
ineeling  previously  scheduled  tom»i't 
on  June  1.3-14.  1994  and  published  in 
the  Fedi-ral  Register  59  FR  27.^)86  on 
.M.iy  27.  1994. 

EXPLANATION:  T.'ie  Theater  Prr.gnim  is 
entering  a  |)tTiod  of  extensive  r<!senn;h. 
anal\sis  and  pl.inning.  This  meetin;'  has 
been  jMistponed  until  the  program  is 
farther  along  in  the  planning  pro(.e:,s. 
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Dated:  June  7.  1994. 
Yvonne  M.  Sabine, 

Director.  Office  of  Panel  Open 
Endowment  for  the  Arts. 

[FR  Doc.  94-14278  Filed  6-9-^4 
BILUNG  COOC  7$37-01-M 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  030-19747  Licence  No.  52- 
21082-01  lA  94-013] 


In  the  Matter  of  Guiilermo 
M.D.  San  Juan,  PR 

Confirmatory  Order 

I 

Guiilermo  Velasquez,  M 
i.s  the  holder  of  expired  Bv 


l/elasquez, 


D.  (Licen.see) 
iroduct 
Materials  License  No.  52-21082-01 
(license)  issued  by  the  Nuc  ear 
Regulatory'  Commission  (N  ?C  or 
Commission)  pursuant  to  1 )  CFR  parts 
30  and  35  on  September  3,  1982.  The 
license  authorized  the  use  i  if  strontium- 
90  for  ophthalmic  radiothe  apy  in 
accordance  with  the  conditions 
specified  therein.  The  license  was 
renewed  in  its  entirety  on  August  21 
1987.  and  expired  on  Augu  A  31, 1992 
The  byproduct  material  ren  lained  in  the 
pcssession  of  the  Licensee  intil  it  was 
transferred  to  an  authorize; 
January  7,  1994  pursuant  tc 


recipient  on 
an  NRC 
Order  to  Transfer  Byprodu(jt  Material  to 
an  Authorized  Recipient  (E  fective 
Immediately)  and  Demand  or 
Information  issued  July  21,  1993. 

11 

The  Licensee  did  not  sub  nit  an 
application  for  renewal  oft  le  license 
prior  to  its  expiration,  as  re  juired  by  10 
CFR  30.37,  nor  did  the  Lice  i.see  notify 
the  Commission  in  writing, 
10  CFR  30.36,  of  a  decision 
the  license.  Therefore,  on  September  11, 
1992.  NRC  Region  II  issued 


a  Notice  of 
Violation  (Notice)  to  the  Lie  ensee  for 
failure  to  request  renewal  p  ior  to 
expiration  of  the  license  or  o  file  a 
notice  of  non-renewal  or  tra  nsfer  of  the 
byproduct  material.  The  let  er 
forwarding  the  Notice  direc  ed  the 
Licensee  to  place  the  stronti  um-90  in 
storage  and  to  discontinue  i  se  of  the 


material  until  he  obtained  a 


pursuant  to 
not  to  renew 


new  NRC 


license.  In  the  alternative,  tie  Licensee 
was  directed  to  transfer  the  naterial  to 
an  authorized  recipient  if  ac  equate 
storage  was  not  available,  oi  to  submit 
an  NRC  Form  314  to  the  NR  :  if  the 
Licensee  chose  to  dispose  o  the 
byproduct  material.  During  j  December 
4,  1992  telephone  conversation  between 
a  Region  II  inspector  and  thi ;  Licensee, 
the  Licen.see  stated  that  the  source  was 


locked  in  storage  and  that  the  Licensee 
had  not  used  the  source.  The  Licensee 
responded  to  the  Notice  on  December  4, 

1992,  by  requesting  renewal  of  the 
license.  Because  the  Licensee  failed  to 
provide  the  appropriate  licensing  fee,  no 
action  was  taken  by  the  NRC  to  renew 
the  license  and  the  Licensee  was 
notiTied. 

The  NRC  performed  a  routine 
inspection  of  the  Licensee's  facility  in 
Rio  Piedras,  Puerto  Rico  on  February  24, 

1993.  One  purpose  of  this  inspection 
was  to  determine  the  status  of  the 
strontium-90  source.  The  inspection 
revealed  that  the  Licensee  had 
continued  to  use' the  material:  (1)  After 
expiration  of  the  license;  (2)  after  receipt 
of  the  NRC  letter  and  Notice  dated 
September  11. 1992,  which  directed  the 
Licensee  to  place  the  material  in  storage 
and  to  disc(;ritinue  use  of  the  material 
until  a  new  license  was  obtained:  and 
(3)  after  the  December  4, 1992  telephone 
conversation  with  the  Region  II 
inspector  when  the  inspector  explained 
that  the  source  could  not  be  used  and 
the  Licensee  had  stated  the  source  was 
in  locked  storage  and  not  being  used. 

In  April  and  May  1993,  the  NRC 
Office  of  Investigations  conducted  an 
investigation  of  the  circumstances 
surrounding  the  Licensee's  apparent  use 
of  the  source  after  the  license  had 
expired  and  after  receiving  notification 
from  the  NRC  to  discontinue  use  of  the 
material  until  a  new  license  was 
obtained.  As  a  result  of  this 
investigation,  it  was  determined  that  on 
20  occasions,  between  October  9,  1992, 
and  February  19. 1993,  the  Licensee, 
with  the  full  understanding  that  use  of 
the  source  was  prohibited,  deliberately 
used  the  strontium-90  source  for  patient 
ophthalmic  radiotherapy,  in  violation  of 
10  CFR  30.3.  In  addition,  the 
investigation  confirmed  that  the 
Licensee  deliberately  provided  false 
information  to  the  NRC  inspector  during 
the  December  4, 1992  telephone 
conversation  and  during  the  inspection 
conducted  at  the  Licensee's  facility  on 
February  24,  1993.  Specifically,  the 
Licensee  told  the  NRC  inspector  that  the 
strontium-90  source  had  not  been  used 
for  ophthalmic  radiotherapy  since 
receipt  of  the  Notice  which  was  issued 
on  September  11. 1992,  when  in  fact  the 
Licensee  had  used  the  strontium-90 
source  at  least  20  times  between  October 
9, 1992  and  February  19, 1993,  which 
was  as  recently  as  five  days  before  the 
inspection.  This  deliberate  submission 
of  materially  false  information 
constitutes  violations  of  10  CFR  30.9 
and  30.10. 


Ill 

Based  on  the  NRC  inspection  and  the 
subsequent  investigation,  the  NRC 
determined  that  the  Licensee,  by 
continuing  to  use  licensed  material  after 
being  notified  of  the  expiration  of  the 
license  which  authorized  that  use  and 
by  deliberately  providing  false 
information  to  an  NRC  inspector,  had 
demonstrated  an  unwillingness  to 
comply  with  Commission  requirements. 
The  Commission  must  be  able  to  rely  on 
its  licensees  to  provide'  complete  and 
accurate  information.  Willful  violations 
are  of  particular  concern  to  the 
Commission  because  they  undermine 
the  Commission's  reasonable  assurance 
that  licensed  activities  are  being 
conducted  in  accordance  with  NRC 
requirements.  Therefore,  on  July  21, 
1993,  the  NRC  issued  an  Order  to  the 
Licensee  requiring  the  transfer  of  the 
strontium-90  source  to  an  authorized 
recipient  within  45  days  of  the  date  of 
the  Order.  The  NRC  also  issued  a 
Demand  for  Information  with  the  Order 
requiring  the  Licensee  to  submit  a 
written  statement,  under  oath  or 
affirmation,  stating  why  the  NRC  should 
have  confidence  that  in  the  future  the 
Licensee  would  comply  with  NRC 
requirements  or  provide  complete  and 
accurate  information  to  the  NRC. 

The  Licensee  responded  to  the  Order 
in  letters  dated  September  7  and  13, 

1993,  and  in  telephone  conversations 
with  the  NRC  Region  II  staff  on 
September  10  and  20,  1993.  During 
these  communications,  the  Licensee 
indicated  that  he  was  making  a  good 
faith  effort  to  transfer  the  byproduct 
material  to  an  authorized  recipient. 
Based  on  this  good  faith  effort,  the  NRC 
by  letter  dated  October  15.  1993, 
extended  the  strontium-90  transfer  date 
to  December  6, 1993.  On  January  24, 

1994.  the  Licensee  submitted  a 
completed  NRC  Form  314  notifying  the 
NRC  that  the  strontium-90  source  had 
been  transferred  to  an  authorized 
recipient  and  provided  the 
documentation  required  by  the  Order  to 
demonstrate  that  the  source  was  tested 
for  leakage  prior  to  the  transfer  and  that 
the  transfer  had  taken  place. 

On  September  13. 1993.  the  Licensee 
responded  to  the  Demand  for 
Information  indicating  that  he  did  not 
intend  to  perform  licensed  activities  or 
to  use  the  strontium-90  source  in  his 
possession,  or  one  in  anyone  else's 
possession.  Further,  in  a  telephone 
conversation  on  June  2. 1994.  with  Mr. 
Charles  M.  Hosey  of  the  NRC  Region  II 
office,  Dr.  Velasquez  agreed  to  the 
provisions  and  to  the  issuance  of  this 
Confirmatory  Order.  I  find  that  the 
Licensee's  commitments  as  set  forth  in 
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that  conversation  are  acceptable  and 
neces.sary  and  conclude  that  with  the.se 
commitments  the  public  health  and 
safety  are  reasonably  assured.  In  view  of 
the  foregoing,  I  have  determined  that  the 
public  health  and  safety  require  that  the 
Licensee's  commitments  in  the 
telephone  call  of  June  2,  1994  he 
confirmed  by  this  Order. 

]V 

Accordingly,  pursuant  to  Sections  81, 
161b,  161i,  160o,  182  and  186  of  the 
Atomic  Energy  Act  of  19.'>4,  as  amended, 
and  the  Commission's  regulations  at  10 
CFR  2.202  and  10  CFR  parts  .30  and  3,5, 
it  is  hereby  ordered  that: 

1.  For  a  period  of  three  years  from  the 
date  of  this  Confirmatory  Order, 
Guillermo  Velasquez,  M.D.,  shall  not 
supervise  or  engage  in  any  way  in  NRC- 
licen.sed  activities.  NRC-licensed 
activities  are  those  activities  which  are 
conducted  pursuant  to  a  specific  or 
general  license  issued  by  the  NRC, 
including,  but  not  limited  to,  those 
activities  of  Agreement  State  licen.sees 
conducted  pursuant  to  the  authority 
granted  by  10  CFR  1. "50.20. 

2.  For  a  period  of  three  years  from  the 
date  of  this  Order,  Dr.  Velasquez  shall 
provide  a  copy  of  this  Order  to  any 
prospe<:tive  employer  who  engages  in 
NRC-licensed  activities  (as  defined  in  1. 
above)  prior  to  his  acceptance  of 
employment  with  such  prospective 
employer.  The  purpose  of  this 
requirement  is  to  ensure  that  the 
employer  is  aware  of  Dr.  Velasquez' 
prohibition  from  engaging  in  NRC- 
licensed  activities. 

3.  The  first  time  Guillermo  Velasquez. 
M.D.,  is  employed  in  NRC  licen.sed 
activities  following  the  three  year 
prohibition,  he  shall  notify  the  Regional 
Administrator,  NRC  Region  II,  101 
Marietta  Street,  NW.,  suite  2900, 
Atlanta,  Georgia  30323,  prior  to 
engaging  in  NRC  licensed  activities 
including  activities  under  an  Agreement 
State  license  when  activities  under  that 
license  are  conducted  Jn  areas  of  NRC 
jurisdiction  pursuant  to  10  CFR  1,50.20. 
The  notice  shall  include  the  name, 
address,  and  telephone  number  of  the 
NRC  or  Agreement  State  licensee  and 
the  location  where  licensed  activities 
will  be  performed. 

The  Regional  Administrator,  NRC 
Region  II,  may,  in  writing,  relax  or 
rescind  any  of  the  above  conditions 
upon  a  showing  by  the  Licensee  of  good 
cause. 


request  for  a  hearing  shall  be  .submitted 
to  the  Secretary,  U.S.  Nuclear 
Regulatory  Commission,  Attn:  Chief, 
Docketing  and  Service  Section, 
Washington,  DC  20555.  Copies  shall  be 
sent  to  the  Director,  Office  of 
Enforcement,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555,  to 
the  Assistant  General  Counsel  for 
Hearings  and  Enforcement  at  same 
address,  and  to  the  Regional 
Administrator,  NRC  Region  II,  101 
Marietta  Street,  NW.,  suite  2900, 
Atlanta,  Georgia  30323  and  to  the 
Licensee.  If  such  a  person  requests  a 
hearing,  that  person  shall  .set  forth  with 
particularity  the  manner  in  which  his 
interest  is  adversely  affected  by  this 
Order  and  shall  address  the  criteria  set 
forth  in  10  CFR  2.714(d). 

If  a  hearing  is  requested  by  a  person 
whose  interest  is  adversely  affected,  the 
Commission  will  i.ssue  an  Order 
designating  the  time  and  place  of  any 
hearing.  If  a  hearing  is  held,  the  issue  to 
be  considered  at  such  hearing  shall  be 
whether  this  Confirmutory  Order  should 
be  sustained. 

In  the  absence  of  any  request  for 
hearing,  the  provisions  spe<;ified  in 
section  V  above  shall  be  final  20  days 
from  the  date  of  this  Order  without 
further  order  or  proceedings. 

For  the  Nuclear  RpoulHtory  r;ommission. 
Dated  at  Rockville.  Mar\  iaml  this  :iu\  ilay 
of)unel994. 

lames  Lieberman, 

Director.  Office  of  Enforcement. 

IFR  Doc.  94-14208  Filed  6-9-94;  8:45  am! 
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OFFICE  OF  PERSONNEL 
MANAGEMENT 

Notice  of  Request  for  Reclearance  of 
Forms  OPM  1496  and  0PM  1496A 

AGENCY:  Office  of  Personnel 

Management. 

action:  Notice. 


Any  person  adversely  affected  by  this 
Confirmatory  Order,  other  than  the 
Licensee,  may  request  a  hearing  within 
20  days  of  the  dale  of  its  issuance.  Anv 


SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1980  (title 
44,  U.S.  Code,  chapter  35),  this  notice 
announces  a  request  for  reclearance  of 
two  information  collections.  OPM 
Forms  1496,  Application  for  Deferred 
Retirement  (Separation  before  October 
1,  1956),  and  1496A,  Application  for 
Deferred  Retirement  (Separation  on  or 
after  October  1,  1956),  are  used  by 
eligible  former  Federal  employees  to 
apply  for  a  deferred  Civil  Service 
annuity.  Two  forms  are  needed  because 
there  was  a  major  revision  in  the  law 
effective  October  1,  1956;  this  affects  Ihe 
general  information  provided  with  the 
forms. 


Approximately  3,000  deferred 
retirements  are  processed  annually;  2i>i) 
of  these  are  submitted  on  OPM  Form 
1496  and  2,800  are  on  OPM  Form 
1496A.  Both  forms  take  approximatelv 
60  minutes  to  complete.  The  combined 
annual  burden  is  3,000  hours. 

F"or  copies  of  this  proposal,  conla«.l  C. 
Ronald  Trueworthy  on  (703)  908-8550. 
DATES:  Comments  on  this  proposal 
should  be  re<:eived  within  30  calendar 
days  from  the  date  of  this  publication  on 
or  about  July  11,  1994. 

ADDRESSES:  Send  or  deliver  comments 
to— 

Lorraine  E.  Dellman,  Chief,  Operations 
Support  Division  Relireinetil  and 
Insurance  Group.  U.S.  Office  of ' 
Personnel  Management.  1900  E  Strtit. 
NW.,  Room  3349.  Washington.  Df: 
20415 

and 

Joseph  Lackey,  OPM  Desk  Officer. 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Hudget,  New  Executive  OHlce 
Building,  NW.  Room  3002. 
Washington,  DC  20503. 
FOR  INFORMATION  REGARDING 
ADMINISTRATIVE  COORDINATION— CONTACT: 
Mary  B»Mh  Smilh-Tooniey.  Chief.  Forms 
Analysis  &  Design  Section  (202)  606- 
0623. 

1).>S.  Office  of  Personnel  .M.iii.ij;>'nienl 

Lorraine  A.  Green, 

Deputy  Director. 

IFR  Doc.  94-140:j:)  Filcii  h-'>-  94.  8:45  .iii.j 
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Federal  Prevailing  Rate  Advisory 
Committee  Open  Committee  Meeting 

According  to  the  provisions  of  sei  tion 
10  of  the  Federal  Advisory  Commitlce 
Act  (Pub.  L.  92-463),  notice  is  herebv 
given  that  meetings  of  the  Federal 
Prevailing  Rate  Advisory  Commitlfc 
will  be  held  on — 

Thursday,  )uly  7.  1994 
Thursday,  July  21.  1994 
Thursday,  Aug.  11,  1994 
Thursday,  Aug.  25, 1994 

The  meetings  will  start  at  10:45  jt.m. 
and  will  be  held  in  Room  5A06A.  Oflii  .• 
of  Personnel  Management  Building. 
1900  E  Street,  NW..  Washington,  DC. 

The  Federal  Prevailing  Rate  Advi^w 
Connnittee  is  composed  of  a  Chairm.in. 
five  representatives  from  labor  unions 
holding  exclusive  bargaining  rights  for 
Federal  blue-collar  employiHJS.  and  li\i; 
representatives  from  Federal  agt-ncics. 
Entitlement  to  menibership  on  the 
Conimiltee  is  provided  for  in  5  U.S.C. 
5347. 
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The  Committee's  prima 
responsibility  is  to  review 
Rate  System  and  other 
to  establishing  prevailing 
subchapter  IV,  chapter  53 
amended,  and  from  time  t 
the  Office  of  Personnel  Mr 

These  scheduled  met^t 
open  session  with  both  la 
management  representativ 
During  the  meeting  either 
members  or  the  mana 
may  caucus  separately  wit 
Chairman  to  devise  stnite 
.  formulate  positions.  Prem 
di.sclosure  of  the  matters  d 
these  caucuses  would  una<|( 
impair  the  ability  of  the 
reach  a  consensus  on  the 
considered  and  would  dis 
substantially  the  dispositi 
business.  Therefore,  these 
be  closed  to  the  public  bee  i 
determination  made  by  th 
the  Office  of  Personnel 
under  the  provisions  of  su( 
the  Federal  Advisory  Con 
(Pub.  L.  92-463)  and  5  U.S 
.'i.52b{(:)(9)(B).  The.se  caucu 
depending  en  the  issues  i 
constitute  a  substantial  po 
meeting. 

Annually,  liii;  Committe* 
for  the  Office  of  Personnel 
the  President,  and  Congres 
comprehensive  report  of  p. 
discussed,  concluded  reco 
and  related  activities.  The? 
available  to  the  public,  upc 
request  to  the  Committee's 

The  public  is  invited  to  f 
material  in  writing  to  the 
Federal  Wage  System  pay 
be  deserving  cf  the  Commi 
attention.  Additional  in 
these  meeting;-,  may  be  obt 
contacting  the  Committee' 
Office  of  Perse  nnel  Mana 
Federal  Prevailing  Rate  Ad 
Committee,  Room  1340,  19l)0 
N\V.,  Washington.  DC  204 Ip 
1500. 

Dated:  June  2, 1994 
Anthony  F.  Ingras.sia. 

Chdinnnn.  Federal PrexaiUnji 
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Committee. 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-34157;  File  Nos.  SR-Amex- 
92-35,  SR-CBOE-93-59,  SR-NYSE-94-17, 
SR-PSE-94-07,  and  SR-Phlx-94-10] 

Self-Regulatory  Organizations;  Order 
Approving  Proposed  Rule  Changes 
and  Notice  of  Filing  and  Order 
Granting  Accelerated  Approval  of 
Proposed  Rule  Changes  and 
Amendments  Thereto  by  the  American 
Stock  Exchange,  Inc.,  Chicago  Board 
Options  Exchange,  Inc.,  New  York 
Stock  Exchange,  Inc.,  Pacific  Stock 
Exchange,  Inc.,  end  Philadelphia  Stock 
Exchange,  Inc.,  Relating  to  Narrow- 
Based  Index  Options  Listing 
Standards. 

Juno  3.  1994. 
I.  Introduction 

Pursuant  to  .section  19ib)(l)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  and  Rule  19b-^  thereunder.^ 
on  September  23. 1992,  December  22, 
1993,  May  4.  1994,  March  3,  1994.  and 
January  31, 1994,  the  American  Stock 
E.xchange,  Inc.  ("Amex"),  the  Chicago 
Board  Options  Exchange,  Inc. 
C'CBOE  •),^  the  New  York  Stock 
Exchange,  Inc.  ("NYSE")."*  the  PaciHc 
Stock  Exchange.  Inc.  ("PSE").^  and  the 
Philadelphia  Stock  Exchange,  Inc. 
("Phlx").''  respectively  (each 
individually  referred  to  herein  as  an 
"Exchange"  and  two  or  more 
collectively  referred  to  as  "Exchanges"), 
submitted  to  the  Securities  and 
Exchange  Commission  CCommission") 
proposed  rule  changes  to  e.?tabli.sh 
generic  listing  standards  for  options  on 
narrow-based  indexes,  and  to  adopt 
streamlined  procedures  for  introducing 
trading  in  options  that  satisfy  these 
listing  standards. 


'  15  U.S.C.  7ti!.(b)(l)  (1988). 

-■17C:FR240.19b-4(i993). 

'Op.  Dprember  14.  1992.  the  CBOE  submitted  a 
fiiir.K  (.SR-CBOE-92-39)  covering  the  same  siibjet:! 
m.ittor  of  the  present  filing.  The  CBOE  withdrew  the 
filing  on  April  1.  1994. 

••On  January  22.  1993.  the  NYSE  submitted  a 
filmg  (SR-NYSE-93-05)  covering  the  same  subject 
matter  of  the  present  filing.  The  NYSE  withdrew 
SK-NYSE-93-05  on  May  4.  1994.  upon  its 
submission  of  the  present  filmg. 

■■On  lune  15.  1993.  the  PSE  submitted  a  fding 
(SR-PSE-93-1 1)  covering  the  same  subject  matter 
of  the  present  filing.  The  PSE  withdrew  SR-PSE- 
93-11  on  April  20.  1994.  See  Letter  from  David  P. 
.Semak.  Vice  President.  Regulation,  PSE.  to  Sharon 
I.aw.son.  Assistant  Director.  Division  of  Market 
Regulation.  Commission,  dated  April  20.  1994. 

•On  lune  21.  1993.  the  Phlx  submitted  a  filing 
(SR-Ph!.x-93-01)  covering  the  same  subject  m.attor 
of  the  present  filing.  The  Phlx  withdrew  SR-Phlx- 
93-01  on  January  31.  1994,  upon  its  si;bnii.ssitin  of 
the  present  filing. 


On  January  5. 1994  and  May  25,  1994, 
the  Amex  filed  Amendment  Nos.  1  ^  and 
2.8  respectively;  on  April  8, 1994,  the 
CBOE  filed  Amendment  No.  l;**  on 
April  19, 1994.  the  PSE  filed 
Amendment  No.  1;  i"  and  on  April  22, 
1994,  the  Phlx  filed  Amendment  No. 
1."  to  their  respective  proposals 
(collectively,  "Exchange 
Amendments"). 

The  Amex  and  CBOE  proposals  were 
published  for  comment  in  the  Federal 
Register  on  November  25, 1992  and 
Feiiruary  25,  1994,  respectively. '^  Jsjo 
comments  were  received  on  these 
propo.sed  rule  changes.  This  order 
approves  the  Exchanges'  proposals  and 
the  Exchange  Amendments. 

II.  Description  of  Proposals 

The  Exchanges  have  submitted 
substantively  identical  proposals  to  the 
Commission  to  amend  their  respective 
rules  1'^  to  e.stablish  generic  listing 


'  in  Amendment  No.  1.  the  A.-nex  sutistantially 
amended  the  substance  of  its  original  filing  to 
con.^irm  its  proposal  to  the  CBOE's  proposal. 

"In  Amendment  No.  2,  the  Amex  provided  the 
proposed  text  of  the  rule  change,  and  amended  its 
projHJsal;  (1)  To  provide  that  a  narrow-based  index 
that  is  calculated  using  .->n  equal-dollar  weighted 
methodology  will  be  rebalanced  quarterly:  and  {21 
to  provide  ttiat  If  a  narrow-based  index  is 
maintained  by  a  broker-dealer,  the  index  will  be 
calculated  by  a  third  party  that  is  not  a  brnkw- 
dealor. 

"In  Amendment  No.  1.  the  CBOE:  (1)  Clarified  in 
the  text  of  the  proposed  rule  change  that  its 
propos.i!  would  apply  to  options  on  narrow  b.ise(l 
indexes  only;  and  (2)  stated  that  the  pro<;ndures 
proposed  in  its  filing  pertaining  to  the  listing  of 
new  narrow-based  index  options  would  applv  to  oil 
narrow-based  index  options  permitted  under  the 
CBOE's  riMas.  including  options  with  terms  from  12 
to  36  months  ("long-term  options")  that  satisfy  the 
rtCjuirements  of  CBOE  Rule  24.9(b).  See  Letter  from 
Michael  L.  Meyer.  Schiff  Hardin  &  Waits,  to 
Michael  A.  Walinskas.  Chief.  Options  Branch. 
Pivi.sion  of  Market  Regulation.  Commission,  dated 
April  7.  1994. 

'"In  Amendment  No.  1.  the  PSE  stated  thalTTie 
procedures  in  its  proposal  pertaining  to  the  listing 
of  new.  narrow-based  index  options  would  apply  to 
all  narrow-based  index  options  permitted  under  the 
PSEs  rules,  including  long-term  options  that  satisfv 
the  requirements  of  PSE  Rule  7.8.  See  Letter  from 
Michael  D.  Pierson.  Senior  Attorney.  Market 
Regulation.  PSE.  to  Thomas  N.  McManus.  Division 
of  Market  Regulation.  Commission,  dated  .\pril  11. 
1994. 

"In  Amendment  No.  1.  the  Phlx:  (l)  Amended 
the  proposed  rule  text  to  clarify  that  the  proposed 
rule  would  apply  to  options  on  narrow-ba.sed 
indexes  only:  and  (2)  to  stale  that  if  the  Phlx 
determines  to  list  long-term  options  or  reduced- 
value  long-term  options  on  any  new  indexes  filed 
pursuant  to  the  proposed  rule,  they  would  be  listed 
in  accordance  with  existing  Phlx  rules  governing 
long-term  options.  See  Letter  from  Michele  R. 
VVeisbaum.  Associate  General  Counsel.  Phlx.  to 
Michael  Walinskas.  Branch  Chief,  Division  of 
Market  Regulation.  Commission,  dated  .^pril  19. 
1994. 

'-See  Securities  Exchange  Act  Release  Nos. 
31474  (November  17.  1992).  57  FR  55605 
(November  25.  1994)  (Amex):  and  33636  (February 
17.  1994).  59  FR-92G2  (February  25,  1994)  (CBOE). 

"  Amex  Rule  90lC:  CBOE  Rule  24.2:  NYSE  Rule 
715:  PSE  Rule  7.3:  and  Phlx  Rule  1009A. 
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standards  for  options  on  narrow-based 
indexes  (also  known  as  sector  or 
industry  indexes)  and  procedures 
designed  to  expedite  the  approval  of 
trading  of  such  products.  Currently,  an 
Exchange  must  submit  a  proposed  rule 
change  to  the  Commission  for  review  in 
accordance  with  section  19(b)(2)  of  the 
Act  ("section  19(b)(2)"),  and  Rule  19b- 
4  thereunder,  in  order  to  list  for  trading 
options  on  a  particular  index.  The 
Exchanges'  proposed  rule  changes 
would  permit  an  Exchange  to  list  classes 
of  options  on  a  particular  narrow-based 
index  "•  that  satisfy  specified  generic 
listing  standards,  pursuant  to  a  filing 
submitted  to  the  Commission  for 
effectiveness  immediately  upon  filing 
under  section  19(b)(3)(A)' of  the  Act 
(••section  19(b)(3)(A)").i5  Under  the 
streamlined  procedures,  trading  in 
options  on  the  narrow-based  index 
could  commence  30  days  from  the  date 
of  filing  of  the  proposal  to  list  such 
options. 

A.  Listing  and  Mointenance  Listing 
Standards 

In  order  to  qualify  for  the  streamlined 
listing  procedures,  the  particular 
narrow-based  index  underlying  the 
proposed  narrow-based  index  options 
must  satisfy  all  of  the  following  initial 
listing  standards,  and  continue  (o  satisfy 
the  following  maintenance  listing 
criteria.'*' 

1.  Standards  Relating  to  Component 
Stocks 

The  proposed  initial  listing  and 
maintenance  listing  standards  require 
that  all  component  stocks  be  deemed 
■■repoited  securities,"  as  that  term  is 
defined  in  Rule  llAa3-l  under  the 
Act.'^  Upon  the  initial  listing  of  narrow- 


''This  order  approvn;;  generic  listing  stanciiirds 
and  sirfiamlined  procedures  for.ipprovdl  with 
respect  to  options  on  narrow-based  indexob  only. 
The  proposed  rule  chdiigos  approved  herein  do  not 
perlrtin  to  the  lislipgof  opiions  on  brortd-basod 
indexes. 

'^In  the  event  thai  proposed  narrow-based  index 
options  do  not  qualify  for  expedited  approval  under 
these  new  standards,  the  Exchr^nges  will  not  be 
foreclosed  from  filing  a  proposed  rule  change  for 
Commission  review  pursuant  to  section  19(b)(2). 

"•Those  .standards  were  established  in  a 
coordinated  effort  with  r»!presentalivcs  of  the 
Exchanges,  and  are  consistent  with  many  of  the 
criteria  that  are  currently  utilized  by  the 
Commission  in  its  review  of  options  on  nnrrow- 
based  stock  indexes. 

"See  17CFR  240.11Aa3-l.  A  "reported 
security"  is  defied  in  paragraph  (a)(4)  of  this  rule 
as  "any  listed  equity  security  or  Nasdaq  security  for 
which  transaction  reports  are  required  to  be  made 
on  a  real-time  basis  pursuant  to  an  effective 
transaction  reporting  plan."  A  "transaction 
reporting  plan"  is  defined  in  paragraph  (a)(2)  of  this 
rule  as  "any  plan  for  collecting,  processing,  making 
available  or  disseminating  transaction  reports  with 
respect  to  tran.sactions  in  reported  securities  filed 
with  the  (iimmission  pi;rsuant  in.  .md  mwting  the 


based  index  options  approved  for 
trading  pursuant  to  the  procedures 
contained  in  this  order,  the  underlying 
index  must  include  at  least  ten 
component  stocks.  Thereafter,  the  index 
must  contain  at  least  nine  component 
stocks  at  all  times.  In  addition,  the 
number  of  component  sto<.ks  may  not 
increase  or  decrease  by  a  number 
exceeding  33  V3  percent  of  the  number  of 
stocks  comprising  the  index  at  the  time 
of  its  initial  listing. 

Both  initial  ana  maintenance  listing 
standards  require  that  the  component 
stocks  comprising  the  top  90  percent  of 
the  index,  by  weight,  must  have  a 
minimum  market  capitalization  of  $75 
million.  In  addition,  the  component 
stocks  constituting  the  bottom  10 
percent  of  the  index,  by  weight,  must 
have  a  minimum  market  capitalization 
of  $50  million. 

The  listing  and  maintenance  listing 
standards  also  include  trading  volume 
requirements.  The  component  stocks 
comprising  the  top  90  percent  of  the 
index,  by  weight,  must  have  a  monthly 
trading  volume  of  at  least  one  million 
shares  per  month  over  the  six  months 
preceding  the  filing  of  the  index  with 
the  Commission;  thereafter,  the 
component  stocks  must  maintain 
monthly  trading  volume  of  at  least 
500,000  shares  per  month.  The  trading 
volume  for  the  component  stoc;ks 
con.stituting  the  bottom  10  percent  of 
the  index,  by  weight,  must  have  been  at 
least  500,000  shares  over  the  same 
period;  thereafter,  they  must  mainLiin 
an  average  monthly  trading  volume  of  at 
least  400,000  shares  per  month.  If  the 
index  is  capitalization-weighted,  and  it 
contains  15  or  more  component  stocks, 
the  top  five  weighted  component  stocks 
each  must  have  an  average  monthly 
trading  volume  over  the  six  months 
preceding  the  filing  of  the  index  with 
the  Commission  of  at  least  two  million 
shares;  thereafter,  it  must  maintain  an 
average  monthly  trading  volume  over 
the  prior  six  months  of  at  lea.st  one 
million  shares.  If  a  capitalization- 
weighted  index  contains  less  than  15 
component  stocks,  those  component 
stocks  comprising  the  top  30  percent  of 
the  total  number  of  stocks  in  the  index 
each  must  have  an  average  monthly 
trading  volume  over  the  six  months 
preceding  the  filing  of  the  index  with 
the  Commission  of  at  least  two  million 
shares;  thereafter,  it  must  maintain  an 
average  monthly  trading  volume  over 
the  prior  six  months  of  at  least  one 
million  shares. 


Initially  and  thereafter,  r|o  inidividual 
component  sto<;k  in  the  index  may 
represent  more  than  25  percent  of  the 
weight  of  the  index.  In  addition, 
initially  and  thereafter,  where  an  index 
is  comprised  of  less  than  25  stocks,  the 
top  five  highest  weighted  stocks  may 
not  constitute  more  than  60  percent  of 
the  weight  of  the  index;  and  where  an 
index  is  comprised  of  25  slocks  or  n)ore, 
the  top  five  highest  weighted  stocks  may 
not  represent  more  than  50  percent  of 
the  weight  of  the  index. 

At  alltimes.  at  least  90  percent  of  the 
stocks  in  the  index,  by  weight,  and  80 
percent  of  the  total  number  of  stocks 
comprising  the  index,  individually  must 
satisfy  the  particular  Exchange's  rules 
governing  the  listing  and  maintenance 
of  listing  of  options  thereon. 

Both  initial  and  maintenance  listing 
standards  require  that  no  more  than  20 
percent  of  the  securities  in  the  index,  by 
weight,  may  be  comprised  of  foreign 
securities  or  American  depositary 
receipts  ('•ADRs')  overlying  foreign 
securities  that  are  not  subject  to 
comprehensive  surveillance  sharing 
agreements  between  the  particular  U.S 
options  Exchange  and  the  primary 
exchange  on  which  the  foreign  security 
underlying  the  ADR  is  traded. '8 

2.  Standards  Relating  to  the  Index  and 
Options  Thereon 

A  narro-.v-ba.sed  index  subject  to  the 
requirements  of  this  order  must  be  cfish- 
settled.  The  index  value  may  be 
calculated  only  pursuant  to  a 
capitalization,  price,  or  equal-dollar 
weighted  methodology.'s  The  index 
value  must  be  disseminated  at  least 
once  every  15  seconds  during  the 
trading  hours  of  the  index.  The 
settlement  value  of  expiring  index 
options  must  be  based  upon  the  opening 
prices  of  the  component  securities  on 


requirements  of,  this  section."  Accordinijiy,  a 
proposed  narrow-based  index  currently  tiin  only  be 
comprised  of  exchange-listed  and  Nasd.'.q  Nalioi-aJ 
Market  sei  urilins. 


'".See  e.g..  Securities  Exchange  Art  Releas*  No. 
31529  (November  27. 1992).  57  FR  57248 
(December  3. 1992)  ("Release  No,  34-31529").  lo 
the  extent  thai  at  least  50  percent  of  the  world  wide 
trading  volume  of  the  underlying  security  o«.curs  in 
the  U.S.  ADR  market,  the  Commission  has 
permitted  the  Exchanges  to  list  options  ihereoo 
without  the  existence  of  such  a  comprehensive 
surveillance  sharing  agreement.  Following  such 
initial  listing,  at  least  30  percent  o(  the  world-wid.- 
Irading  volume  must  continue  to  occur  in  the  US 
trading  market.  See,  e.g.,  Securities  Exchange  Act 
Release  No.  33555  (January  31.  1994).  59  PR  5619 
(February  7,  1994)  ("Release  No.  33555"). 
Accordingly,  because  no  comprehensive 
surveillance  sharing  agreement  is  required  with 
respect  to  ADRs  satisfying  the  50  percent  volume 
requirement,  and  the  30  percent  maintenanr* 
volume  requirement,  such  ADRs  may  be  excludwf 
in  determining  whether  the  20  percent  restriction 
has  been  exceeded.  See  Release  No.  33555.  to 
determine  how  to  calculate  the  50  percent  and  30 
percent  world-wide  trading  volume  requirements. 
'•An  index  whose  value  is  calculated  pursuant 
to  an  equal  dollar  weighted  methodology  must  im 
rebalanceil  at  least  oni»  every  calendar  quarter, 
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the  primary  exchange  on  whiqh  thev  are 
traded  (or  on  the  Nasdaq  Nati 
Market)  (otherwise  known  as 
settlement")  on  the  applicabit 
e.xpiratioii  date.^° 

If  a  narrow-based  index  is  n 
by  a  broker-dealer,  it  shall  be  (  a 
by  a  third  party  that  is  not  a  bi  oker- 
dealer.  Further,  appropriate  piocedi 
must  be  established  by  the 
and  the  brcker-dealer  to  ensur ; 
broker-dealer  will  not  po.=:sess 
to  misuse  any  informational  ai 
with  respect  to  changes  in  the 
composition  cr  the  ieve!  of  sui 
Such  procedures  mu.st  includt 
example,  the  establishment  of 
appropriate  informational  ban 

The  streamlined  prot;edures 
herein  pertaininj<  to  the  listing 
narrow-ba.sed  index  options  w 
appiv  to  all  narrow-based  indtjc 
permitted  under  the  rules  of 
F;!xchanges.  includinjj  lor. 
and  reduced-value  long-term 
that  otherwise  satisfy  the  parti 
Exchanges  ruU«;  governing  I 
options  and  reduced-value  Ion 
options.'! 

In  the  event  that  a  class  ot  n 
bast;d  index  options  listed  on  ; 
Exchange  pursuant  to  the  stre.-fn 
li.sting  procedures  described  h 
to  .satisfy  one  or  more  of  the  re 
maintenance  cr  leria.  the  Exc:h 
responsible  for  that  index  optii 
notify  the  Commis.sion  staff 
immediately  upon  di.scoven,-  o 
failure.  Further,  the  Exchange 
open  for  trading  any  additiona 
options  on  that  class  unless  th( 
ExchangK  determines  that  sucf 
not  significant,  and  tiie  Comm 
affinnativeiy  concurs  in  that 
determination,  or  unless  the 
Conmii.ssion  specifically  apprc 
continued  listing  of  that  ( lass 
options  pursuant  to  a  proposal 
accordance  with  Section  lfl(ii)|i). 

B.  Hf\iciv  Procediirt' 

If  a  particular  iiarri HA -based  lidex 
(and  options  thereon)  proposec  by  an 
Exchange  satisfy  the  foregoins;  ;eneric 
li.sting  standards,  then  such  Ex  ;hange 
may  vial  it.self  of  certain  .sirean  lined 
listing  procedures.  The  procedi  ires 
proposed  in  the  Exchanges'  fili  igs  are 
desii;iied  to  allow  them  t;;  li.-it  r  arrcw- 


-"in  Ihi"  event  iha:  «  conipuiienl  st:  u  Jl-.  did  not 
(n(!i.  !i)r  Irddinp  cm  iheexpiralion  dalf  c  fa. series 
of  \i\ue\  options,  the  la.<:l  mAv  price  for  t  i.il  .sccuritv 
shiill  1m-  used  in  Uiicuialitij;  ihe  index  v.  ine. 

-n  hi'  CHOt"  has  rrpre.wntcd  thai,  if  i   proptises 
10  iisi  rrdiif  p(i-valiie  i<)r.>;-lerni  options  :  n  ,i  narrow- 
Ixised  index  piirsuani  t(. seclion  lOiidlli  Al  in 
act  (irciiince  with  this  ord.-fr.  il  wouid  iiw  iidr  as  a 
part  of  lis  rule  Tilins  an  amendment  to  tl  r  list  of 
indexes  on  which  rediicpd-vaiue  lon}<lf  tti  options 
,i.-e  tr.ided.  as  ,spt  forlh  in  C.HOL  Hide  :'4.  t!!))!-'l(AI 
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based  index  options  without  undergoing 
the  formal  process  of  review  and 
approval  by  the  Commission  pursuant 
to  section  19(b)(2).  An  Exchange  would 
be  required  to  submit  its  proposal  in 
draft  form  to  Commission  staff  at  least 
one  week  prior  to  the  Exchange's  formal 
filing  of  the  rule  change  proposal.  The 
Exchange  would  then  submit  its  formal 
rule  change  proposal  for  effectiveness 
immediately  upon  filing,  pursuant  to 
.section  19(b)(3)(A).  However,  to  allow 
the  Commission  adequate  opportunitv 
to  verify  the  representations  made  bv 
the  Exchange  in  its  proposal  and  review 
and  address  any  concerns  raised  by  the 
propo.sal  or  by  commenters,  the 
Exchange  would  be  allowed  to  e.stablish 
a  trade  date  for  the  commencement  of 
trading  of  options  on  the  index  no 
earlier  than  30  days  from  the  date  of  the 
formal  filing  of  the  proposal. 

If  the  Commission  determines  that  the 
Exchange  proposal  does  not  satisf)'  the 
generic  standards,  or  if  the  Commission 
deems  it  necessary  or  appropriate  in  the 
public  interest  or  for  the  protection  of 
investors,  the  Commission,  pursuant  to 
section  19(b)(3)(C)  of  the  Act,  has  HO 
days  from  the  date  of  the  filing  of  the 
Exchange's  proposal  to  abrogate  the 
Exchange's  rule  change  and  require  that 
the  Exchange  refile  the  proposed  rule 
change  for  formal  Commission  review 
pursuant  to  section  19(b)  (1)  aiid  [2]. 

III.  Commission  Findings  and 
Conclusions 

A.  Genfiric  Listing  Standards 

The  Conimi.ssion  finds  that  the 
proposed  rule  changes  .ire  consistent 
with  the  requirements  of  section  6(b)(5) 
of  the  Act  and  the  niles  and  regulations 
thereunder  applicable  to  a  national 
securities  exchange.  Specifically,  the 
Commission  finds  that  the  Exchange's 
proposals  to  establish  generic  listing 
standards  for  narrow-based  index 
options  strike  a  reasonable  balanr:e 
between  the  Commission's  mandates 
under  section  6(b)(5)  to  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system,  while 
protecting  investors  and  the  public 
intere.st.  "Thus,  the  Commission  finds 
that  the  listing  by  an  Exchange  of 
options  on  particular  narrow-ba.sed 
indexes,  in  accordance  with  the 
requirements  .stated  herein,  will 
con.stitute  a  stated  policy,  practice,  or 
interpretation  with  respect  to  the 
admini.slration  of  an  exi.sting  Exchange 
rule,  pursuant  to  section  19(b)(3)(A), 
relieving  the  Exchange  of  the  former 
requirement  of  obtaining  specific 
Commission  approval  of  such  narrow- 


ba.sed  index  options  pursuant  to  section 
19(b)(2). 

The  Commission  believes  that  trading 
options  on  an  index  (including  a 
narrow-ba.sed  index)  of  securities 
permits  investors  to  participate  in. the 
price  movements  of  the  index's 
underlying  securities,  and  allows 
investors  holding  positions  in  some  or 
all  of  such  securities  to  hedge  the  risks 
associated  v.ith  their  portfolios.  The 
Commission  further  believes  that 
trading  options  on  an  index  provides 
investors  with  an  important  trading  and 
hedging  mechanism  that  is  designed  to 
reflect  accurately  the  overall  movement 
of  the  component  .stocks. 

Currently,  when  nn  exchange  intends 
to  list  options  on  an  index  of  securities 
which  the  Commission  has  not 
specifically  approved  previously  for  the 
listing  and  trading  of  such  index 
options,  the  Exchange  must  submit  n 
proposed  rule  change  to  the 
Commission  pursuant  to  .section  19(b)(1) 
of  the  Act  and  Rule  19b-4  thereunder. 
Pursuant  to  section  6(b)(5)  of  the  Act. 
the  Commission  must  find,  among  other 
things,  that  trading  in  options  on  the 
particular  index  will  serve  to  protect 
inve.stors  and  contribute  to  the 
maintenance  of  fair  and  orderly  markets. 
In  this  regard,  the  Commission  must 
predicate  approval  of  any  new  option 
proposal  upon  a  finding  that  the 
introduction  of  such  derivative 
instrument  is  in  the  public  interest. 
Such  a  finding  would  be  difficult  for  a 
derivative  instrument  that  sensed  no 
hedging  or  other  economic  function, 
because  any  benefits  that  might  be 
derived  by  market  participants  likely 
would  be  outweighed  by  the  potential 
for  manipulation,  diminished  public 
confidence  in  the  integrity  of  the 
markets,  and  other  valid  regulatory 
concerns. 

Accordingly,  before  approving  an 
Exchange  proposal  to  list  options  on  a 
particular  index,  and  consistent  with  its 
legislative  mandate,  the  Commission 
must  conclude  that  the  Exchange  has 
addressed  several  i.vsiies  pertaining  to 
the  particular  index,  including  the 
design  and  structure  of  the  index, 
customer  protet;tion,  surveillance,  and 
market  impact.  Specifically,  with 
respect  to  index  design  and  structure, 
the  Commission  takes  into  account, 
among  other  things,  the  number  of 
securities  comprising  the  index,  the 
market  capitalizations  of  the  component 
.securities,  their  relative  weightings  in 
the  index,  their  trading  volume,  and  the 
extent  to  which  the  component 
.securities  individually.  satisf\'  the 
Exchange's  requirements  for  the  listing 
of  equity  options  thereon.  It  is  with 
respect  to  these  criteria,  among  others. 
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thai  this  order  establishes  generic 
standards  whidi,  if  satisfied,  would 
allow  an  Exchange  to  file  a  proposed 
rule  change,  effective  immediately  upon 
filing,  to  list  and  trade  options  on  a 
particular  narrow-based  index  30  days 
from  the  filing  date." 

The  Commission  believes  that  the 
listing  and  maintenance  listing 
standards  set  forth  herein  are  consistent 
with  the  criteria  currently  utilized  in  the 
Commission's  case-by-case 
consideration  of  narrow-based  index 
option  proposals,  and  are  reasonably 
designed  to  ensure  the  protection  of 
investors  and  the  public  interest. 
Specifically,  the  Commission  finds  that 
the  generic  standards  covering 
minimum  capitalization,  monthly 
trading  volume,  and  relative  weightings 
of  component  stocks  are  designed  to 
ensure  that  the  trading  markets  for 
component  stocks  are  adequately 
capitalized  and  sufficiently  liquid,  and 
that  no  one  stock  or  stock  group 
dominates  that  index.  Thus,  tlie 
Commission  believes  that  the 
sr.tjsfaclion  of  these  requirements 
significantly  minimizes  the  potential  for 
manipulation  of  the  index. 

Two  other  important  requirements  are 
that  at  least  90  percent  of  the 
component  stocks,  by  weight,  must  be 
eligible  individually  for  options  trading, 
and  Iha!  no  more  than  20  percent  of  the 
index  may  be  comprised  of  ADRs  which 
are  not  subject  to  a  comprehensive 
Eur\'eillance  sharing  agreement.  The 
Commission  beiieves  that  these 
Ffandards  art  necessary  to  ensure  that 
index  options  are  not  used  as  surrogate 
instrumi-nts  lo  trade  options  on  slo<;ks 
and/or  ADRs  that  otherwise  are  not 
rligihle  for  options  trading., 

The  Commission  also  believes  that  the 
number  of  securities  required  to 
constitute  the  narrow-based  index  is 
large  enough  to  ensure  that  an  index  is 
nol  i.reated  for  (he  purpose  of  obtaining 
more  favorable  regulatory  treatment, 
e.g..  with  respe«J  to  position  and 
exercise  limits,  as  compared  with  the 
trading  of  options  in  the  underlying 
stocks. 

The  Commission  also  finds  the 
requirenienLs  that  all  securities 
comprising  the  index  be  "reported 
.securities,"  as  defined  in  Rule  llAa.l- 
1  under  the  Act,  and  that  the  index 
value  be  di.sseminated  at  least  once 
every  15  seconds  during  trading  hours 
of  the  index,  will  contribute 
significantly  to  the  transparency  of  the 


market  for  such  index  options.'*  The 
Commission  further  believes  that  basing 
the  settlement  value  of  expiring  index 
options  upon  the  opening  prices  of  the 
component  securities  on  the  primary 
exchange  on  which  they  are  traded  (or 
on  the  Nasdaq  National  Market)  may 
help  contain  the  volatility  of  related 
markets  upon  their  expiration. 

The  Commission  rwtesthat  an 
Exchange  which  lists  options  pursuant 
to  this  order  must  notify  the 
Commission  immediately  upon 
discovering  that  such  options  have 
failed  to  satisfy  the  maintenance  listing 
standards  described  herein,  and  is 
prohibited  from  listing  any  additional 
series  of  such  options  unless  the 
Exchange,  with  the  affirmative 
concurrence  of  the  Commission, 
determines  that  such  failure  is 
insignificant.  The  Commission  believes 
that  this  requirement  helps  to  ensure  the 
continued  compliance  of  such  new 
option  producis  with  the  standards  set 
forth  in  this  order,  and  confirms  the 
obligation  of  the  Exchanges  to  monitor 
all  series  of  options  listed  thereon  to 
ensure  that  they  continue  to  satisfy  the 
maintenance  listing  standards 
prescribed  in  their  respective  rules.  On 
the  other  hand,  this  r«jquirement  will 
allow  the  Commission  to  provide 
fiexibiiity  on  the  issue  of  continued 
listing,  where  the  failure  to  meet  a 
particular  standard  is  insignificant  and 
will  not  hinder  the  protection  of 
inve.stors  or  cause  the  index  to  be 
sus<^:eptible  to  manipulation. 

The  Commission  further  notes  (hat 
each  of  the  Exchanges'  rules  that  are 
applicable  to  narrow-based  index 
options,  including  provisions 
addre.ssing  sales  practices,  fioor  trading 
procedures,  position  and  exerci.se 
limits,^''  margin  requirements,  and 
trading  halts  and  suspensions,  will 
continue  to  appiy  to  any  narrow-'nased 
index  listed  pursuant  to  the  streamlined 
approval  procedures  described  herein. 

Finally,  the  Commis.sion  generally 
believes  that  a  surveillance  sharing 
agreement  between  an  Exchange 
proposing  to  list  a  stock  index 
derivative  product  and  the  exchange(s) 
trading  the  s(ocks  underlying  the 
derivative  produc-t  is  an  important 
measure  for  surveillance  of  the 
derivative  and  underlying  securities 
markets.  Such  agreements  ensure  the 
availability  of  information  necessary'  to 
detect  and  deter  potential 
manipulations  and  other  trading  abuses. 


thereby  making  the  stock  index  product 
less  readily  susceptible  to  manipulation. 
In  this  regard,  all  of  the  Exchanges,  as 
well  as  the  National  Association  of 
Securities  Dealers,  Inc.  {"NASD"),  are 
members  of  the  Intermarket 
Surveillance  Group  ("ISG"),  which 
provides  for  the  exchange  of  all 
necessary  surveillance  information."  In 
light  of  the  Exchanges'  membership  in 
the  ISG,  and  the  fact  that  the  generic 
listing  and  maintenance  listing 
standards  ensure  that  all  stocks  (and 
ADRs)  comprising  a  narrow-based  index 
being  added  pursuant  to  this  order 
would  be  listed  on  a  U.S.  exchange  (or 
quoted  on  and  traded  through  the 
Na.sdaq  National  Market),  the 
Commission  is  satisfied  that  the  ISG 
Agreement  would  cover  investigations 
and  inquiries  regarding  trading  activity 
in  options  on  narrow-based  indexes  and 
(heir  underlying  component  securi(ies. 
In  addidon,  the  Commission  finds  that 
(he  requirement  (hat  no  more  (ban  20 
per(:en{  of  the  weight  of  (he  index  may 
be  comprised  of  ADRs  (hat  are  not 
subject  to  a  comprehensive  surveillance 
sharing  agreement  between  the 
particular  U.S.  exchange  and  the 
primary  market  of  the  undeHying 
security  will  continue  to  ensure  that  the 
Exchanges  have  (he  abili(y  to  adt^ur.(i-ly 
surveil  trading  in  the  narrow'-based 
indi;x  options  and  the  ADR  components 
of  (he  index.-" 

B.  Coinmiy.sinn  lirvii-w  of  Exrhun;^!' 

fro/'o.sa.'s 

The  C4jmn:ission  finds  th.n(  (he  review 
procedures  provide  the  Commission 
with  sufficient  opportuni(y  to  examine 
(he  representations. made  by  an 
Exchange  in  connec(ion  with  i(K  listing 
of  options  on  a' narrow-based  index 
pursuant  (o  sei.1ion  19(b)(.3)(A). 
Specifically,  the  Commission  I)clieves 
t.'.at  the  .seven  day  prefiling  requirement 
gives  the  Commission  staff  an 


■'-The  Cominission  reitprales  ihal  an  EMrhingi? 
would  nol  t>e  foredosfld  from  [nirsuing  lonnal 
Commission  rtn-iew  of  a  proposal  to  list  t>|i!ionf  on 
a  narrow-based  index  that  do  nol  <]ualif\  Jur 
effectiveness  upon  filing  undnr  wfclinn  i9!Lili;i)(A). 
.Sfl«  supra  note  l.S. 


^■Currently,  only  ox-hange-tradcd  sw.urilies  and 
Na.sdaq  National  Market  seciiriliex  qualify  i.s 
"reported  securities."  Sec  supra  nolc  17. 

-■•In  its  section  19(b)(3)(A)  filing,  an  txt.hanse 
must  specify  the  applicable  pn.sitinn  limits  for 
nplicins  on  ihe  naTTciw-hascnl  in<li'\ 


-■'The  l.SC.  was  formed  on  |iilv  14.  19h3.  dn>ii!i); 
olher  ihinRs.  In  cooidipsie  moit-  p.'fectlvely 
surveillance  and  investigative  information  .•wfuirinj; 
arrangenienls  in  ihe  stock  and  options  .-.larkcls.  .S.i- 
Intermarknl  Survf^illance  Group  Axreemenl.  (i.iird 
|uly  14.  1983.  TIh"  most  recent  anvrndment  In  ihi- 
l.'iC  Agreement,  which  imarporales  tho  ori^m.il 
.ig'iiemenl  and  dll  amenilmi^n's  made  itienafler. 
was  signed  by  I.SG  members  on  l.muury  2>l,  ri'.iii 
.Sec  .Second  .Amendmeni  to  the  iiilermarkel 
.Surveilldn':e(;n>i!p  Agreement.  da1i>d  (aniihrx  29. 
1990. 

■"^^s  noted  above,  comprehensive  survrilLiuj- 
sharing  agreements  must  lie  in  pljce  w  ilh  (he 
markets  uiiderKing  ,M)Rs  representing  at  l-a.-t  l«) 
pert:ent  of  the  weight  of  the  index  unless  the  AflK 
meets  the  50  [lerccnl  U.S.  trading  volume  Ifsi  l.ind 
the  30  perc-»?nl  m.iinlenanre  volume  test).  .Si  e  supra 
note  IH.  In  addition,  by  virtue  of  Itie  bxchangesaiid 
Ihe  NA.SD's  menitxT^ship  in  tlfe  ISC.  thi'  Lx<.h..O(;es 
would  have  the  ability  lo  olilain  siirvoiibiii:e 
informatinn  regarding  trading  in  the  AU.K.  *wi 
KeliMM:  Nil.  iW-ill.'iJU.  supra  niile  18. 
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opportunity  to  discuss  with 
Exchange  whether  its 
and  trade  particular  n 
options  properly  qualifies 
effectiveness  upon  filing.  Ir 
the  Commission  finds  that 
delay  in  the  commencemer  t 
of  proposed  narrow-based 
will  provide  a  meaningful 
for  public  comment  prior  tc 
commencement  of  trading, 
providing  the  Exchanges  w 
opportunity  to  inform  m 
participants  in  advance  of  t 
trade  date  for  a  new  index 
accordance  with  section  19 
the  Act.  if  the  Commission 
that  the  rule  change  propos 
inconsistent  with  the  requi 
the  Act  and  the  rules  and 
thereunder,  the  30  day  dela 
allow  the  Commission  to  a 
rule  change  before  trading 
which  will  minimize  disru 
market  participants.  This  ai 
could  be  utilized  if.  for  exa 
determined  that  the  pro 
based  index  option  does  no 
applicable  generic  listing  st 

The  Commission  notes 
to  review  an  Exchange's 
submitted  under  the  procedu 
outlined  herein  would  not 
be  limited  to  determining 
proposed  narrow-based  ind 
satisfy  the  generic  standard 
Commission  will  have  an  o 
determine  whether  the  pro 
options  raise  other  regulatory 
that  should  be  addressed  be 
commences.  For  example 
Commission  will  have  an  o 
determine  whether  the  lisfi 
trading  of  options  on  the  n 
based  index  will  have  an  a 
on  the  underlying  securities 

In  summary,  if  the  Comm 
determines  that  a  proposed 
product  does  not  complete! 
generic  listing  standards,  or 
the  foregoing  consideration 
appears  to  the  Commission 
necessary  or  appropriate  in 
interest  or  for  the  protection 
investors,  the  Commission, 
days  of  the  Exchange's  filin 
summarily  abrogate  the  E 
change  and  require  that  the 
proposal  be  filed  with  the 
pursuant  to  sections  19(b)  (1 
the  Act.  Although  the  pu 
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-'An  Exchange,  in  conjunclion  w  Ih  a  section 
19(b)(3)(A)  rule  filing  to  list  options  jn  a  narrow- 
based  index,  must  provide  the  Comi  li.ssion  with 
written  representations  ihjt  both  thf  Exchange  and 
the  Options  Price  Reporting  Aulhori  y  have  the 
necessary  systems  capaLily  to  suppo  1  those  new 
series  of  options  to  be  generated  by  I  le  narrow- 
oat^d  index. 


Streamlining  the  review  of  new  narrow- 
based  index  options  by  creating  generic 
standards  is  to  facilitate  the  Exchanges' 
ability  to  list  such  new  products  as  the 
demand  for  them  arises,  the 
Commission  believes  nevertheless  that 
its  authority  to  abrogate  such  a  rule 
change  proposal  supplies  a  significant 
regulatory  check  on  the  Exchanges  to 
ensure  that  these  new  standards  are 
implemented  properly. 

C.  Accelerated  Approval  of  Proposed 
Rule  Changes  and  Exchange 
Amendments 

The  Commission  finds  good  cause  for 
approving  the  proposed  rule  changes 
filed  by  the  NYSE,  PSE.  and  Fhlx.  and 
the  Exchange  Amendments,  prior  to  the 
thirtieth  day  after  the  date  of 
publication  on  notice  of  filing  thereof  in 
the  Federal  Register.  The  rule  changes 
proposed  by  the  NYSE.  PSE,  and  Phlx, 
and  Amex  Amendment  Nos.  1  and  2, 
conform  their  proposals  to  the  CBOE's 
proposal.  Further,  the  CBOE's  proposal 
was  published  for  the  full  21-day 
comment  period,  and  no  comments 
were  received.  With  the  exception  of 
Amex  Amendment  Nos.  1  and  2,  the 
E.xchange  Amendments  clarify,  but  do 
not  change,  the  proposed  rule  changes. 
The  Commission  finds,  therefore,  that 
no  new  regulatory  issues  are  rai.sed  by 
the  foregoing  proposed  rule  changes  and 
the  Exchange  Amendments. 
Accordingly,  the  Commission  believes  it 
is  consistent  with  sections  19(b)(2)  and 
6(b)(5)  of  the  Act  to  approve  the  NYSE. 
PSE,  and  Phlx  proposed  rule  changes 
and  Exchange  Amendments  on  an 
accelerated  basis. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  NYSE,  PSE, 
and  Phlx  proposed  rule  changes  and 
Exchange  Amendments.  Persons  making 
written  submissions  should  file  six 
copies  thereof  with  the  Secretary, 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  NW..  Washington.  DC 
20549.  Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  foregoing 
that  are  filed  with  the  Commission,  and 
all  written  communications  relating  to 
the  foregoing  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552,  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section, 
450  Fifth  Street.  NW..  Washington.  DC. 
Copies  of  such  filings  also  will  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above- 


mentioned  self-regulatory  organizations. 
All  submissions  should  refer  to  the 
appropriate  file  number(s)  in  the 
caption  above  and  should  be  submitted 
by  July  1.1994. 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act.^e  that  the 
proposed  rule  changes  (File  Nos.  SR- 
Amex-92-35,  SR-CBOE-93-59.  SR- 
NYSE-94-17.  SR-PSE-94-07.  and  SR- 
Phlx-94-10),  as  amended,  are  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.^" 

Jonathan  G.  Katz,    . 

Secretary. 

IFR  Doc.  94-14096  Filed  6-9-94:  8:45  am| 
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[Release  No.  34-34166;  File  No.  SR-DTC- 
94-01] 

Self-Regulatory  Organizations;  The 
Depository  Trust  Company;  Order 
Approving  a  Proposed  Rule  Change  to 
Add  a  Standing  Instruction  Database 
to  the  Institutional  Delivery  System 

June  6,  1994. 

On  January  31. 1994.  The  Depository 
Trust  Company  ("DTC")  filed  with  the 
Securities  and  Exchange  Commission 
( 'Commission")  a  proposed  rule  change 
(File  No.  SR-DTC-94-01)  under  Section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act")  1  to  implement  the 
standing  instruction  database  feature  of 
the  enhanced  institutional  delivery 
("ID")  system. 2  Notice  of  the  proposal 
was  published  in  the  Federal  Register 
on  March  4. 1994.3  The  Commission 
received  three  comment  letters 
supporting  implementation  of  the 
proposal.*  The  Commission  also 
received  one  comment  letter  that 
discussed  the  structure  of  current  .self- 


-^»  15  U.S.C.  78,sa))(2)  (1988). 

■^■'  17  CFR  200.30-3(a)(12)  (1993). 

'15  U.S.C.  78(b)(1)  (1988). 

'The  Comniis.sion  recently  approved  the  overall 
concept  of  the  enhanced  ID  .system.  Securities    . 
Exchange  .Act  Release  No.  33466  (January  12.  1994). 
59  KR  3139  (File  No.  SR-DTC-93-07|.  The  approval 
order  sets  forth  a  description  and  discussion  of  the 
enhancements  being  made  to  the  ID  system  and 
requires  DTC  to  submit  for  each  principal  new 
feature  the  finalized  rules  and  procedures  in  a 
proposed  rule  change  filing  und'r  Section  19(b)(2l 
of  the  Act. 

'Securities  Exchange  Act  Release  No.  33679 
(February  24.  1994).  58  FR  59283. 

*  Letters  from  John  Zupan.  Chairperson.  Bank 
Depository  User  Group,  to  Secretary.  Commission 
(April  28. 1994).  from  George  J.  Minnig.  Chairriidn. 
Securities  Operations  Division,  Regulatory  & 
Clearance  Committee  of  the  Securities  Iniiu.stry 
As.socialion.  to  Jonathan  G.  Katz.  Secrctarv. 
Commission  (April  29,  1994),  and  from  Lawrence 
Morillo.  Senior  Vice  President,  Pershing,  Division 
of  Donaldson,  I.ufkin  &  Jenrette  Securities 
Corporation,  to  Jonathan  G.  Katz.  Secretory. 
Ci)mmi.>ision  (Mav  12,  1994). 
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regulatory  organization  ("SRO") 
confirmation/acknowledgement  rules 
and  a  response  to  the  comment  letter 
from  DTC*  For  the  reasons  discussed 
below,  the  Commission  is  approving  the 
proposed  rule  change. 

I.  DescriptioD 

The  standing  instruction  database  is  a 
central  repository  for  customer  account 
and  settlement  information  furnished  by 
instit\itions,  agents,  and  broker-dealers.' 
The  information  contained  therein 
includes  items  such  as  the  agent  for  an 
institutional  customer,  the  agent's 
internal  account  number  for  the 
institutional  customer,  and  interested 
parties.  Using  the  standing  instruction 
database,  a  broker-dealer  can  link  its 
internal  account  numbers  for  its 
institutional  customers  with  the 
institutional  customers'  internal  account 
numbers.  When  entering  trade  data  info 
the  ID  system,  a  broker-dealer  can 
simply  refer  to  its  internal  account 
number  in  the  standing  instruction 
database,  and  the  ID  system  will  extrati 
the  necessary  ioformation  (such  as 
customer  name,  agent,  interested 
parties,  and  seltl^ent  related 
information)  from  the  databa.se  and 
automatically  will  add  the  information 
to  the  confirmation.  The  standing 
instruction  database  will  eliminate  the 
need  for  the  broker-dealer  to  provide 
such  information  each  time  that  the 


Mn  its  comment  letter,  Thom.son  Kinanci.il 
Services  rxhomson")  agreed  that  DTCs  proposol  is 
consisJenl  with  Section  17A  trf  the  Aa  but  also 
asserts  that  the  cnrrenl  self-i^ulatorv  organizatiun 
rules  that  require  the  use  of  the  facilities  of  a 
registered  securities  depo.sitory  for  the  connrmation 
and  acknowledRemewt  of  all  depository  eligible 
transactions  a»d  DTCs  itetus  as  a  registwed 
.securities  deposaory  preclude  vcidors  from 
competing  with  DTC  in  supplying  electronic  trade 
confinnalinn  .services,  teener  from  Ur.  Keith  B. 
Jiirrett  President.  Thonuon  Trading  Scr\»ces.  Inc. 
(A  Thomson  Kirwncial  Services  Compan\).  to 
(oiialhan  A.  (sic)  Katz,  Secretarv,  Dmmission 
(March  Z*).  vJ9-li  ("Thomson  letlnr"]. 

DTCs  response  »o  the  Thomson  letter  disputed 
the  statement  that  DTC's  status  as  a  registered 
securities  depository  creates  ;m  anticom|)<!litive 
envimnmonl  and  precludes  Thomson  from 
providing  electronic  trade  confirmation  sorvice!.. 
DTC  also  stressed  that  the  Commis.'sinn's  review  of 
the  standing  instruction  datalwse  fe.iiure  of  ihi' 
enhanr*d  ID  system  *ras  not  the  proper  forum  for 
the  initial  considecat  ion  of  the  propriety  of.SKO 
rules  that  require  the  use  of  a  regislcrnd  .securities 
depository  for  the  confirmation  and 
acknowledgment  of  transiclions  in  de4iosilor>' 
eligible  securities.  I.elter  from  ( jrl  U.  llrLst.  Uoputy 
(k;neral  Counsel  and  Vice  Pre.sident.  DTC.  to 
Jonathan  V..  iUlz.SBcrc1arv.O>mmLvsion.  (April  ll 
l'J94)("mx:'s  response").' 

The  Oimmission  believes  that  the  issui-s  r.ii.MMJ 
by  the  Thomson  letter  and  DTC's  respon.se  mnul  not 
lie  resolved  prior  to  the  approval  of  the  standing 
in.struction  database  feature  of  the  cniiamrd  lU- 
system.  The  Commission  understand.v  that 
discussions  regarding  Thomson's  concerns  are 
underway  among  Thomson.  DTC.  ,imi  the  .SecurMies 
Iniluslrv  ,\s.s«)cialion. 


broker-dealer  enters  trade  data  into  the 
ID  system. 

The  standing  instruction  database  is 
an  account  level  optional  feature  for  ID 
users.  A  broker-dealer  with  many 
institutional  accoimtscan  designate  that 
only  specified  accounts  access  the 
standing  instruction  database.  If  an 
account  is  not  designated  to  access  the 
standing  instruction  database,  the 
broker-dealer  will  provide  the  ID  system 
with  the  type  of  information  that  is 
contained  in  the  database.  However, 
once  a  broker-dealer  links  its  internal 
customer  account  number  with  account 
information  furnished  to  the  database  by 
the  institutional  customer,  the  data  will 
be  used  for  certain  fields  in  ID  system 
processing  when  the  broker-dealer 
submits  trade  data  for  that  institutional 
customer's  trades  regardless  of  whether 
the  broker-dealer  submits  data  for  those 
field.s.  Participants  will  have  the  ability 
to  enter  a  standing  instruction  databa.se 
change  with  a  specific  effective  date  by 
specifying  on  which  date  the  addition, 
change,  or  deletion  .should  take  effect. 

II.  Discussion 

Section  17A(b){3)(F)  of  the  Act 
requires  that  the  rules  of  a  clearing 
agency,  such  as  DTC.  be  designed  to 
promote  the  prompt  and  accurate 
clearance  and  settlement  of  se<;urities 
transactions.*  As  discussed  below,  the 
Commission  believes  that  DTC's 
proposed  rule  change  is  consistent  with 
this  obligation. 

The  institutional  delivery  system 
provides  an  effective  electronic 
communication  network  that  replaces 
the  written  documents  that  used  to  be 
passed  among  broker-dealers, 
investment  managers,  and  custodian 
banks  in  order  for  these  parties  to  settle 
transactions  within  the  regular-way  (five 
business  day)  settlement  cycle.  In  order 
to  facilitate  timely  settlement  of 
institutional  trades,  which  f;onstituIe  a 
significant  percentage  of  all  market 
trades,  several  self-regulatory 
organizations  amended  their  ruh:s  in 
1982  to  require  broker-dealers  that 
extend  delivery  versus  pnynient  (;n>dit 
privileges  on  transactions  in  dttpositorj' 
eligible  .securities  to  use  the  fat  ilititis  of 
a  registered  securities  deposi lory  for  the 
confirmation,  affirmation,  and 
settltmient  of  these  transactions. ^  Tliost; 
changes  were  designed  to  fat.iiilale 
routine  trading  volurai;  of  100  niiiiioii 
shares.  In  the  twelve  years  sine*;  (he  use 
of  a  registered  securities  depository  for 


generating  confirmations  and 
affirmations  became  mandatory,  the 
U.S.  securities  markets  have  handled 
unprecedented  volume  and  rovitinely 
settle  trading  of  300-400  million  shares 
daily. 

DTC's  proposal  expands  the  ran^e  of 
functions  available  to  users  of  the  ID 
system.  In  particular,  the  proposal  will 
allow  broker-dealers,  institutions,  and 
agents  to  lea\e  with  DTC  certain  trade 
settlemCTit  information  that  routinely 
appears  on  eatii  confirmatioo  and  to 
draw  on  that  information  quickly  when 
formatting  confirmations.  This  will 
promote  the  prompt  and  accurate 
clearance  and  settlement  of  securities 
transactions  consistent  with  Section 
17Aof  the  Act. 

During  the  last  twelve  years,  private 
vendors  have  offered  servitjes  that  are 
based  on  the  ID  system  and  emxMnpass 
some  of  the  features  that  DTC  now 
proposes  to  offer  its  participants.  One 
such  .service  provides  database  features 
which  allow  institutions  to  advise 
broker-dealers  how  to  allocate  trades 
among  institutional  clients  and  which 
supply  that  data  to  DTCs  ID  system  to 
be  used  in  generating  confirmation  and 
affirmations.  The  Commission  is 
satisfied  that  these  private  vendors  will 
be  ahle  to  continue  to  provide  tliese 
servit;es  and  supply  data  to  ID. 

The  .standing  instruction  databases, 
along  with  the  other  enhan<;ements  to 
DTCs  ID  system,"  also  will  facilitate  the 
industry's  conversion  to  a  three 
business  day  settlement  c>t;le  which 
will  be  the  standard  settlement  time  for 
nicsi  hioker-dealer  trades  beginning 
lime  1,  laqf).*" 

III.  Conclusion 

On  the  basis  of  the  forej.;oing,  the 
Cioiiunission  finds  that  the  proposed 
riilt:  (  h^inge  is  consistent  with  tiie 
n;(|iiir«>meiilsof  the  AcJand  in 
p.-irtit  iilar  willi  the  requirements  of 
SiM.lioi)  17A  of  the  Act  and  the  rules  and 
rt;i>ii!alitjns  thttreundor. 

//  /.s  th.i'ii'forf  nnipvd.  pursuant  to 
S<!(  liciii  ]:»lh)(2)()f  the  AtJ.'u  that  (ht* 
pn)(.(jMsl  rule  r.-hange  (File  No.  SR- 
Drc;-')4-()l)  he.  and  l..;reby  is, 
approved. 

Tor  liiir  Cdiiiiiiissioil  hy  llio  DiviKititi  «jj 
Marki'I  Ki'i'.iihiliiin,  purMiiiiit  to  drk^^jli-ij 
imlliiirilv." 


'ISU.S.C.  7fl<]-i(b)(:f)(l-). 

'  Kor  a  <li.scu.sunn  oitjje  netesvi^v  <il  such  .SKtJ 
rules,  sec  .Securities  Exchai;ge  Act  Kei&is*'  Nets. 
vrzn  (November  U.  I'm:;).  47  IK  .'ilC.'iU  .Mid  .llCilS 
(laiiiiary  24.  ISM).  MJ  W.  4?H,'i  (onlers-spprming 
pni|K>M>d  rule  changes). 


"Siijini  niAf  I. 

■'I- or  a  i!i'l.:ilei!  dcsi  ri|)t,:in  and  disctrhsior.  olthe 
niMM'rsii.n  III  a  tbn*  bu^ilH•»^  dev  KPTtienHvil  c>4.ic 
•>'•(•  Si'i  unties  lixichangp  Ad  Krleakr  No.  33023 
(C).  i.idcr  13.  I'CJS).  58  l-K  5;:M'J1  |Kile  No.  .S7-5-'J3| 
(.iilnplingCommisMon  Rule  I5rl>-1). 

"'l-il'  .SC.  7Hs(b)(2) 

"  17  (IK  :;rM).3(>- :iiu )().;)  (i'jS3|. 
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lonathan  G.  Katz, 

Secretary. 
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[Release  No.  34-34163;  Interjiational  Series 
Release  No.  670;  File  No.  SR 1-1500-34-2] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rul^  Change  by 
International  Securities  Clearing 
Corporation  Relating  to  an  Amendment 
to  the  Linkage  Agreement  With  Japan 
Securities  Cleaming  Corporation 

June  6. 1994. 

Pursuant  to  Section  19(hJ(l)  of  the 
Securities  Exchange  Act  ol  1934 
("Act"),'  notice  is  hereby  j  iven  that  on 
May  26,  1994,  Internationa   Securities 
Clearing  Corporation  ("ISCC")  filed 
with  the  Securities  and  Exi  hange 
Commission  ("Commissioi  ")  the 
proposed  rule  change  as  df  scribed  in 
Items  I,  II,  and  III  below,  w  lich  Items 
have  been  prepared  by  ISC  Z.  The 
Commission  is  publishing  his  notice  to 
.solicit  comments  on  the  pr  )pQsed  rule 
change  from  interested  per  ions. 

I.  Self-Regulatory  Organizi  lion's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

ISCC  is  filing  the  propos(  d 
change  to  amend  its  linkagi 
with  the  Japan  Securities  C  c 
Corporation  ("JSCC")  to  al 
provide  JSCC  access,  throu 
the  National  Securities  Cle;  r 
Corporation  ("NSCC")  New 
Window  ("NYW")  services 


rule 

agreement 
earing 
Hv  ISCC  to 
;h  ISCC,  to 
ring 

York 


II.  Self-Regulatory  Organi:^! 
Statement  of  the  Purpose  o 
Statutory  Basis  for,  the 
Change 

In  its  filing  with  the  Comhn 
ISCC  included  statements 
the  purpose  of  and  basis  foi 
proposed  rule  change  and 
comments  it  received  on  th 
rule  change.  The  text  of 
may  be  examined  at  the  pi 
in  Item  IV  below.  ISCC  has 
summaries,  set  forth  in  sect 
C  below,  of  the  most  signifi 
of  such  statements. 

A.  Self-Hegulatory  Organizdtion's 
Statement  of  the  Purpose  o)  and  the 
Statutory  Basis  For.  the  Pro  wsed  Rule 
Change 


c  1 


"  the  le 


:ar 


(a)  ISCC  is  a  wholly  owneid 
of  NSCC  and  is  a  member  o 
the  purposes  of  obtaining  „ 
NSCC  services  on  behalf  of 
financial  institutions  with  vf 


'i5n.s.c:.7Bs(b)(i). 
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enters  into  linkage  agreements.  JSCC  is 
a  wholly  owned  subsidiary  of  the  Tokyo 
Stock  Exchange  and  provides  clearing 
services  for  securities  listed  on  stock 
exchanges  in  Japan.  JSCC  acts  as  the 
central  depository  for  foreign  shares, 
including  U.S.  shares,  listed  on  slock 
exchanges  in  Japan  for  the  benefit  of  the 
beneficial  owners  thereof.  It  appoints 
local  custodians  with  respect  to  non- 
Japanese  securities.  In  1988,  ISCC  and 
JSCC  entered  into  a  linkage  agreement 
which  permitted  JSCC  to  obtain  access 
through  ISCC  to  certain  services  of  the 
Depository  Trust  Company  ("DTC")  for 
U.S.  shares  listed  on  stock  exchanges  in 
Japan  and  included  in  JSCC's  central 
depository  clearing  system  for  foreign 
shares.  ISCC  and  JSCC  are  entering  into 
an  amendment  to  the  linkage  agreement 
which  will  permit  JSCC  to  obtain  access 
through  ICC  to  NSCC's  NYW  services 
for  initial  public  offerings  of  U.S. 
securities  listed  on  exchanges  in  Japan 
until  such  time  as  such  securities  are 
eligible  for  deposit  at  DTC.  The  services 
provided  through  the  NYW  will  be 
similar  to  that  which  JSCC  obtains 
through  ISCC  from  DTC  for  DTC  eligible 
securities.  Deliveries  and  receives  of 
these  securities  would  be  free  of 
payment  and  would  be  initiated  based 
on  instructions  received  from  JSCC.  The 
securities  held  by  NSCC  would  be  used 
as  the  basis  for  the  bookkeeping  entries 
at  JSCC.  At  such  time  as  these  securities 
become  eligible  at  DTC  they  would  be 
deposited  at  DTC  for  credit  to  the 
account  of  JSCC.  At  that  time,  the 
services  that  ISCC.  At  that  time,  the 
services  that  ISCC  provides  to  JSCC  for 
these  issues  will  be  the  services  covered 
under  the  terms  of  the  original  linkage 
agreement. 

(b)  The  proposed  rule  changes  fosters 
cooperation  and  coordination  with 
persons  engaged  in  the  clearance  and 
settlement  of  securities  transactions  and 
as  such  is  therefore  consistent  with 
Section  17Aofthe  Act. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

ISCC  does  not  believe  that  the 
proposed  rule  change  imposes  any 
burden  on  competition. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

ISCC  has  received  no  written 
comments.  ICC  will  notify  the 
Commission  of  any  written  comments 
received  by  ISCC. 


III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action. 

Within  thirty-five  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period: 
(i)  As  the  Commission  may  designate  up 
to  ninety  days  of  such  date  if  it  finds 
such  longer  period  to  be  appropriate 
and  publishes  its  reasons  for  so  finding 
or  (ii)  as  to  which  the  self-regulatory 
organization  consent,  the  Commission 
will: 

A.  By  order  approve  the  proposed  rule 
change,  or 

B.  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretar}',  Securities  and  Exchange 
Commission,  450  Fifth  Street.  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the' 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  NW.. 
Washington,  DC,  20549.  Copies  of  such 
filing  also  will  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  above-mentioned  self- 
regulatory  organization. 

All  submissions  should  refer  to  File 
No.  SR-ISCC-94-2  and  should  be 
submitted  by  July  1,  1994. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Jonathan  G.  Katz, 

Secretory. 

jFR  Doc.  94-14126  Filed  6-9-94;  8:45  am] 
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[Release  No.  34-34162;  File  No.  SR-MSRB- 
94-7] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
the  Municipal  Securities  Rulemaking 
Board;  Relating  to  Recordkeeping  and 
Record  Retention  Requirements 
Concerning  Gifts  and  Gratuities 

|un(>6,  1904. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  19.14 
("Act"),  15  U.S.C.  78s(b)(l).  notice  is 
hereby  given  that  on  May  26,  1994,  the 
Municipal  Set:urities  Rulemaking  Board 
("Board"  or  "MSRB")  filed  with  the 
Securities  and  Exchange  Commi.ssion 
("Commission")  a  proposed  rule  change 
as  described  in  Items  I.  II,  and  III  below, 
which  Items  have  been  prepared  by  the 
self-regulatory  organisation.  The 
purpose  of  the  proposed  rule  change  is 
to  require  municipal  securities  dealers 
to  keep  records  of  gifts  and  gratuities 
given  to  others,  including  issuer 
officials  and  employees,  in  relation  to 
municipal  .securities  activities.  The 
Commi.ssion  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Board  is  filing  amendments  to 
rule  G-8  and  G-9,  on  recordkeeping  and 
record  retention,  that  relate  to  rule  G- 
20,  on  gifts  and  gratuities  concerning 
suitability  of  recommendations.  The 
proposed  rule  change  requires  dealers  to 
keep  records  of  gifts  and  gratuities  given 
to  others,  including  issuer  officials  and 
employees,  in  relation  to  municipal 
securities  activities.  The  Board  is 
requesting  that  the  rule  change  become 
effective  30  days  after  approval  by  the 
Commission. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  Of,  and 
Statutory  Basis  For,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Board  included  .statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discu.ssed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  self-regulatory 
organization  has  prepared  summaries, 
set  forth  in  sections  (A),  (B),  and  (C) 
below,  of  the  mo,st  significant  aspects  of 
such  statements. 
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A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  Of,  and 
Statutory  Basis  For,  the  Proposed  Rule 
Change 

Rule  G-20  is  intended  to  prevent 
commercial  bribery.  The  rule  has  three 
basic  parts.  First,  rule  G-20(a)  prohibits 
dealers  from,  directly  or  indirectly, 
giving  or  permitting  to  be  given  any 
thing  or  ser\ice  of  value  in  excess  of 
$100  per  year  to  any  person,  other  than 
to  an  employee  or  partner  of  the  dealer, 
in  relation  to  municipal  securities 
activities  of  the  person's  employer.'  All 
gifts  given  by  a  dealer  and  its  as.so<;ialed 
persons  are  u.sed  to  compute  the  $100 
limitation.  The  $100  limitation  applies 
to  gifts  and  gratuities  to  customers, 
individuals  as.sociated  with  issuers,  and 
employees  of  other  dealers.  In  addition, 
based  on  the  rule's  "directly  or 
indirectly"  language,  if  a  third  party 
(e.g.,  a  consultant  hired  by  a  dealer) 
gives  a  gift  to  any  such  person  at  the 
reque.st  of  the  dealer,  the  value  of  the 
gift  would  be  included  in  the  $100 
limitation. 

Second,  rule  G-20(b)  exempts  certain 
payments  from  the  $100  annual  limit  set 
forth  in  paragraph  (a).  These  payments 
are  termed  "normal  busine.ss  dealings" 
and  are  defined  as  occasional  gifts  of 
meals  or  tickets  to  theatrical,  sporting, 
and  other  entertainments,  as  well  as  the 
sponsoring  of  legitimate  business 
functions  that  are  recognized  by  the  IRS 
as  deductible  business  expenses,  and 
gifts  or  reminder  advertising.  However, 
the  rule  also  provides  that  such  gifts 
cannot  be  .so  frequent  or  so  expensive  as 
to  raise  a  suggestion  of  unethical 
conduct. 

Finally,  rule  G-20(c)  provides  that 
contracts  of  employment  with  or 
compensation  for  services  rendered  are 
not  considered  gifts  or  gratuities  subject 
to  the  $100  limitation.  Such 
arrangements,  however,  must  be  in 
writing  and  mu.sl  include  the  nature  of 
the  proposed  services,  the  amount  of  the 
proposed  compensation,  and  the  written 
con.sent  of  such  person's  employer. 
In  1993,  the  municipal  .securities 
market  came  under  increased  scrutiny 
because  of  concerns  that  municipal 
securities  dealers  were  influencing 
municipal  securities  issuers  to  hire  such 
dealers  for  municipal  securities 
business  through  the  payment  of 
political  contributions  and  other  monies 
to  persons  with  infiuence  over  the 


'  "Person"  h.is  Ijocn  intcrprelcil  bv  Ihc  Hiwrd  in 
the  cnnlcxi  of  rule  (5-20  lo  apply  only  to  naliiritl 
pprsons  tx-caii.se  (tie  inle.nl  of  ihc  rule  i.s  lo 
(lisijoiiragp  doalers  from  inducing  ineiividu.il 
employocs  lo  act  in  a  manner  inronsislenl  xviih 
ihcir  oblig.ilions  lo.  or  (.onlrary  lo  itie  inlcresl.s  of. 
lhriremplr)vi'rs.  M.SKB  Inlprprrlalion  of  .Mnnh  10 
1980.  M.SKli  M.inMiil  ICCII)  %  ii.-iri  2-1 


dealer  selection  process.  While  the 
Board  addre.ssed  the  issue  of  political 
contributions  through  rule  G-37.  the 
Board  was  concerned  that  other 
activities,  such  as  excessive  gifts,  also 
might  be  viewed  as  infiuencing  the 
dealer  sele<;tion  process. 

The  proposed  rule  change  requires 
dealers  to  keep  and  retain  spet;ific 
records  of  all  gifts  and  gratuities  subjecl 
to  paragraph  (a)  of  the  rule.-  The 
propo.sed  rule  change  also  requires 
dealers  to  keep  and  retain  records  of  all 
contracts  of  employment  or  agreements 
for  compensation  for  services  and  all 
compensation  paid  as  a  result  of  Ihos.- 
agreements.  These  amendments  asii, 
consistent  with  the  rules  of  othe'Kfelf- 
regulatory  organizations.  The  Bo^>4^ 
believes  that  the  amendments  to  the\ 
recordkeeping  and  record  retention 
requirements  related  to  gifts  and 
gratuities  will  facilitate  dealer 
compliance  with  rule  G-20,  and  a.ssist 
enfon:ement  agencies  in  monitoring  f<jr 
compliance  with  the  rule. 

The  Board  believes  that  the  proposed 
rule  change  is  consistent  with  se(  lion 
15B(b)(2)(C)  of  the  Act,  which  provides 
that  the  Board's  rules  shall  be  designed 
lo  prevent  fraudulent  and  manipulative 
acts  and  practices,  to  promote  just  and 
equitable  principles  of  Irnde,  to  foster 
cooperation  and  coordination  with 
persons  engaged  in  regulating,  clearing, 
settling,  processing  infonnation  with 
respect  to.  and  facilitating  transactions 
in  municipal  securities,  to  remov« 
impediments  to  and  perfect  the 
me«;hanism  of  a  free  and  open  market  in 
municipal  securities,  and,  in  general,  to 
protect  investors  and  the  public  inlen-sl 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Comprlituvi 

The  Board  does  not  believe  that  the 
proposed  rule  change  imposes  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtheram.i! 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization  \ 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants,  or  Others 

In  January  1994,  the  Board  published 
for  comment  the  proposed  rule  change.' 
The  Board  received  one  comment  letter 
that  supported  the  proposed 
amendments  to  rules  G-8  and  G-9  to 


•The  proposod  rule  clianRO  also  ( I.irifii-s  ihnl 
di-alers  complying  with  Rule  17a-3  of  the  Ai  I  .ui- 
re<)uired  lo  m.iiiildin  Ihis  information. 

'M.SRH  Keporl.<i,  Vol.  M.  No.  1  llanuarv  I't'W),,! 
11-12.  The  r»'(|i)e.sl  for  tommeni  also  re()in'sli'd 
information  and  comment  on  a  number  ol  ^pci  iiu 
i|ueslionN  ri'i;irdliiR(le„;i;,),v  with  is.v.i.r  iiffii  i.,|s 
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III.  Date  of  EfTectiveness  of 
Proposed  Rule  Change  and 
Commission  Action 
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Register  or  within  such  Ion 
(i)  As  the  Commission  may 
to  90  days  of  such  date  if  it  i 
longer  period  to  be  appropri 
publishes  its  reasons  for  so  f 
(ii)  as  to  which  the  self-regu 
orj^anization  consents,  the 
will: 

■  (A)  By  order  approve  such 
rule  change,  or 

(B)  Institute  proceedings  t 
whether  the  proposed  rule  c 
should  be  disapproved. 

IV.  Solicitation  of  Comment; 
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Interested  persons  are  invi 
submit  written  data,  views  a 
arguments  concerning  the  fo 
Persons  making  written  sub 
should  file  six  copies  thereo 
Setjretary.  Securities  and  E 
Commission.  450  Fifth  Stree 
Wnshington.  DC  20549.  Copi 
submi.ssion,  all  subsequent 
nmendinents,  all  written  stat 
with  respect  to  the  proposed 
change  that  are  filed  with  tlu 
Commis.sion.  and  all  written 
communications  relating  to  t 
proposed  rule  change  betw 
Commission  and  any  person 
those  that  may  be  withheld 
public  in  accordance  with  th 
provisions  of  5  U.S.C.  552.  w 
available  for  inspection  and  ( 
the  Commission's  Public  Ref( 
Room.  Copies  of  the  filing  wi 
available  for  inspection  and 
the  principal  office  of  the 
mentioned  self-regulatory 
All  submissions  should  refer 
number  in  the  caption  above 
be  submitted  by  July  1,  1994. 

For  the  Ci)mmissi<)n  by  the  Di\ 
.Vliirkot  Rogulation.  pursuant  U>  d 
Hiithofifv.  17  CFR  200.10-3(H)ir. 
lonaihan  G.  Katz. 
StHTHlary. 
|FK  D(H.  94-14127  Filed  6-9- W 
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[Release  No.  34-34159;  InternatlonaJ  Series 
Release  No.  669;  File  No.  SR-NASD-94- 
33] 

Self-Regulatory  Organizations; 
National  Association  of  Securities 
Dealers,  Inc.;  Notice  of  Filing  and 
Immediate  Effectiveness  of  Proposed 
Rule  Change  Relating  to  the 
Termination  of  the  Nasdaq-London 
Stock  Exchange  Linkage 

June  3.  1994. 

Pursuant  to  .section  19fb){l)  of  th(; 
Securities  Exchange  Act  of  1934 
("Act").'  notice  is  hereby  given  that  on 
May  2fi,  1994.  the  National  A.s.sociation 
cf  Securities  Dealers,  Inc.  ("NASD"  or 
"Association")  filed  with  the  Securities 
and  E.xchange  Commission 
("Commission"  or  "SEC")  the  proposed 
rule  change  as  described  in  Items  I,  II. 
and  III  below,  which  Items  have  been 
prepared  by  the  NASD.  The 
Comm.i.ssion  is  publishing  this  notice  to 
.solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Scif-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

Pursuant  to  section  19(b)(1)  of  the 
Act,  the  NASD  hereby  files  this 
proposed  rule  change  to  accelerate  to 
June  30, 1994  the  termination  date  of 
the  experimental  quotation  linkage 
between  the  London  Stock  Exchange 
("I^E  ■)  and  The  Nasdaq  Stock  Market 
("Nasdaq"),  a  subsidiary  of  the  NASD. 
The  linkage  had  been  sc:heduled  to 
terminate  on  October  31.  1994. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  Of,  and 
Statutory  Basis  For.  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
NASD  included  statements  concerning 
the  purpo.se  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  NASD  has 
prepared  summaries,  set  forth  in 
sections  (A),  (B),  and  (C)  beiow,  of  the 
m.ost  significant  aspects  of  such 
statements. 

A.  Sflf-Rtgiilatory  Orgnnization's 
Statrment  of  the  Purpose  Of.  ond 
Statutory-  Basis  For,  the  Proposed  RuU' 
Change 

On  October  2. 1987,  the  SEC  issued  an 
order  approving  operation  of  an 
experimental  market  linkage  between 
Nasdaq  and  LSE  (formerly,  the 
International  Stock  Exchange  of  The 


United  Kingdom  and  the  Republic  of 
Ireland)  for  a  pilot  term  of  two  years.^ 
This  linkage  supports  an  interchange  of 
quotation  information  ('linkage 
information")  on  about  740  securities 
("linkage  .securities");  of  that  total,  each 
marketplace  has  designated 
approximately  half  as  its  "pilot  group" 
of  linkage  securities.  NASD  and  LSE 
members  that  function  as  market  makers 
in  one  or  more  of  a  subset  of  linkage 
securities  that  are  quoted  in  both  the 
Nasdaq  and  LSE  dealer  markets 
("common  issues")  are  entitled  to  access 
linkage  information  without  paying  a 
.separate  charge  to  receive  it.  Operation 
of  the  linkage  in  this  fashion  comports 
with  the  terms  of  the  Commission's 
October  1987  Order. 

Most  recently,  the  Commission 
authorized  an  extension  of  this  pilot 
linkage  through  October  31,  1994  bv 
approving  File  No.  SR-NASD-94-23. ' 
The  Litter  also  stated  that  the  linkage 
would  terminate  on  or  about  October  31. 
1994.  Subsequently,  the  LSE  advised 
Nasdaq  that  it  will  switch 
communication  carriers  at  the  end  of 
June  and  that  Na.sdaq  would  have  to 
bear  the  costs  of  new  communication 
lines  to  its  processors  in  Trumbull, 
Connecticut  and  Rockville,  Maryland. 
After  reviewing  the  specific 
communication  requirements  and  costs. 
Nasdaq  determined  to  forgo  the  added 
communication  costs  and  terminate  the 
Nasdaq-LSE  linkage  on  June  .U),  1994. 
Therefore,  the  sole  purpo.se  of  this  rule 
change  is  to  accelerate  the  termination 
date  for  the  Nasdaq-LSE  linkag;?  to  June 
30.  1994. 

The  NASD  believes  that  the  proposed 
rule  change  is  consistent  with  the 
provisions  of  .section  15A(b)(5)  and 
1.5A(b)(ll)  of  the  Act.  Section  15A(1))(5) 
requires  that  the  NASD's  rules  provide 
for  the  equitable  allocation  of  leasonable 
dues,  fees,  and  other  changes  among 
members  or  others  using  any  facility  or 
system  that  the  NASD  operates  or 
controls.  Section  15A(b)(ll)  authorizes 
the  NASD  to  adopt  rules  governing  the 
form  and  content  of  quotations 
disseminated  by  member  firms. 
Termination  of  the  Na.sdaq-LSE  linkage 
on  June  30.  1994  will  obviate  the 
imposition  of  additional  communication 
costs  (which  could  not  be  readily 
recovered)  to  support  a  service  th.Tt  is 
infrequently  used  by  eligible  NASD 
members  and  that  duplicates  market 
data  offerings  by  commercial  vendors. 
Similarly.  LSE  members  that  wish  to 


'ISU.SC. -B.<i(l))(l)(iqt)B). 
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receive  comprehensive  quotation  and 
transaction  information  from  Nasdaq 
can  easily  do  so  by  subscribinj^  to  an 
appropriate  vendor  service.  From  either 
perspective,  a  vendor-sponsored  service 
will  provide  access  to  more  maiket 
information  than  that  which  is 
accessible  throu^,h  the  Nasdaq-I.SK 
linkage. 

B.  Sulf-Regiilatory  Organization 's 
Statt-mant  on  Burden  on  Competition 

The  NASD  believes  that  the  rule 
change  will  not  result  in  any  burden  on 
competition  that  is  not  necessary  or 
appropriate  in  furtherance  of  the 
purposes  of  the  Act. 

e.  Self-Regulatory  Orginizntion'.-^ 
Stntcinent  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Comments  were  neither  solicited  nor 
received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  For 
Commission  Action 

The  foregoing  rule  change  has  become 
effective  pursuant  to  section  19ib)(,l)(A) 
of  the  Act  and  subparagraph  (e)  of  Rule 
19l>-4  thereunder  because  the  proposal 
constitutes  a  stated  policy,  practice,  or 
interpretation  concerned  solely  with  the 
administration  of  a  pi!:,t  system  whose 
operation  had  been  extended,  on  an 
interim  basis,  by  numerous  rule  changes 
filed  by  the  NASD.  In  this  regard,  the 
establishment  of  a  revised  date  for 
terminating  this  experimental  system  is 
an  administrative  matter  that  does  not 
involve  the  enforcement  or 
interpretation  of  any  NASD  rules. 

At  any  time  within  60  days  of  the 
filing  of  such  rule  change,  the 
Commission  may  summarily  abrogate 
the  rule  change  if  it  ajipears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  Fde  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street.  N\V., 
Washington.  DC  20549.  Copies  of  the 
submissions,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  fded  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 


Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  aI.so  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  file  number 
SR-NASD-94-3.3  and  should  be 
submitted  by  July  1,  1994. 

For  the  Commission,  by  [Iw.  Division  «)f 
Market  Rf?uiilatioii.  pursuant  to  diHogatwi 
authority.* 
Jonathan  G.  Katz, 
Secretary. 

jFR  Doc.  94-14097  Filed  6-<f-94;  8:45  am| 
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Self-Regulatory  Organizations;  New 
York  Stock  Exchange,  Inc.;  Order 
Approving  Proposed  Rule  Change 
Relating  to  the  Same-Day  Comparison 
of  initial  Trade  Data  in  Listed  Stocks 
Through  the  NYSE's  On-Line 
Comparison  System 

Jmie  3,  1994. 

On  March  10.  1994  the  New  York 
Stock  Exchange,  Inc.  ('NYSE")  filed 
with  the  Securities  and  Ext  hange 
Commission  ("Commission")  a 
propo.sed  rule  change  (File  No.  SR- 
NYSE-94-08)  under  .section  19(b)  of  the 
Securities  Exchange  Act  of  19.34 
(  "Ac;t").'  Notif.e  of  the  proposed  rule 
change  was  published  in  the  Federal 
Register  on  May  18,  1994.  to  solicit 
comments  from  interested  persons.^  No 
comments  were  received  by  the 
Commission.  This  order  approves  the 
proposal. 

I.  Description  of  the  Proposal 

The  proposed  rule  change  will  allow 
the  NYSE  to  implement  its  On-Line 
Comparison  System  ("OCS  ').  With 
OCS.  NYSE  clearing  members  will  be 
able  to  submit  trade  data  on  iLsted 
stocks  to  NYSE  on  trade  date  for  initial 
r;omparison.  Implementation  of  NYSE's 
same-day  comparison  will  be  in  a 
phased-in  approach  similar  to  that 
which  was  used  to  implement  next-day 
("T+l")  comparison  of  NYSE 
transactions.^  The  NYSE's  target  date  for 


full  implementation  of  trade-date 
<;oniparison  is  June  30.  1995.  The  NYSE 
filed  this  proposal  with  the  Commissici 
to  provide  the  NYSE  community  with 
almo.st  eighteen  months  advance  notice 
in  order  to  afford  them  time  to  plan  and 
implement  the  operational  changes  ti.rit 
may  be  ne<.essary.* 

Beginning  on  June  1. 1994,  the  NYSE 
will  require  its  member  clearing  firms  to 
submit  to  it  periodic;ally  during  the 
trading  day  trade  data  for  transactions  in 
listed  stocks,  rights,  and  warrants 
effected  on  the  NYSE  for  "regular 
way,"  '•  "next  day,""  "cash,"  ^  and 
■'.seller's  option"  setllement.s  Trade  dal.. 
for  transactions  in  listed  stocks  traded 
on  an  "issued,"  "when  issued.""  and 
"when  distributed"  >»  basis  also  will 
have  to  be  submitted  periodically 
during  the  trading  day.  The  NYSE's 
existing  Overnight  Comparison  Syste.-ii 
will  be  the  main  processor  of  the  data 
submitted  for  initial  comparison. 
Accordingly,  the  NYSE  has  changed  ih.-.l 
system's  name  to  the  On-Line 
Comparison  System  and  will  continue 
to  use  the  same  acronym  of  OCS. 
Compared  trades  will  be  submiltcf)  l)v 
the  NYSE  to  a  "qualified  clearing 
agency"  • '  to  complete  the  clearance 
and  set  I  lenient  process. 

Implementation  of  trade-date 
(.omparison  will  require  clearing  firms 
to  niifet  three  general  re(i  jirements. 
First,  they  will  have  to  suppress  (.crt.iiii 
compaiison  data  submissions  to 


■•17(;KR200..if>-3f.l)(12). 

'15U..S.C  78.s(b)(l')881. 

-Sncurities  Exchange  Ai.t  Kclr,)sc  No.  :i4l)23  (.M.iv 
(j.  1094).  59  KK  25U7'J. 

'In  Miirc  h  1989.  ihe(,'omniissii/n  djjprovnl  ihe 
NYSE's  K.ile  130.  Thai  rule,  whii  h  was  iisrd  lo 
implement  overnight  coinpari.son  over  Ihe  eighJi-rij 
months  following  ils  approval,  Rst,it)lish»(|  ihi; 


prin(.ip!c  ih.tl  "reguldr  way"  IransatliDnN  m  ii^i.'.; 
slo(.ks.  ^i^■,hK,  .md  warrants  musl  be  coniiwrfil  nr 
closi'd  o:il  within  one  bii.siness  day  after  ihr  kmw 
dale.  .Si><  iirilie.s  Exchange  Act  Relea.ie  No.  ,:!>(> J7 
(Mart  h  14,  1989)  54  IR  11470  jKilc  No.  .'-R-NVSl,- 
8«-:»(>|  toidr.r  approving  proposed  rule  c  hi,ny,f\ 

'  The  NYSE  has  distributed  to  its  memlxT'.  .t' 
I  irt  iilar.  ildit-H  January  29.  1994.  dr.strihint; 
.n)plrino;,iii;;on  of  trade  date  comparison. 

■■rhe  tiTin  "n-gutar  »vay"  .s<'llleniep.t  ni.rtiiv 
M>lt!>mionl  on  T+5.  NY.SE  Rule  64(3). 

'•"Next  day"  soltlemeni  means  settlininit  on  i  ■•  I 
NY.SE  HnW-  MU). 

'  "Cash  '  spliVnient  mMns  settlement  i.n  i:.  if> 
il..le.  NY.SE  Riilc  04(1). 

"".Seller's  option"  settlement  means  seiiVii^'nl 
within  the  lime  speiifled  in  Ihe  rontracl.  NYSE 
r.4(4). 

■'A  'whi'ii  issued"  stock  refers  lo  a  stor  k  wIim  h 
trades  after  the  date  of  issue  but  before  the 
I  «!rtifl(  ales  have  been  issued.  NY.SE  Rule  44011  li.. 
I)  Scott,  Wall  Streel  Words  385  (1988). 

'"A  "when  distributed"  stock  refers  to  a  sIih  k 
whic  h  Ir.ides  i.f'er  the  date  of  issue  but  Ix'fore  ii,e 
certificai.^s  have  been  issued.  NYSE  Rule  44011.  Id. 
I).  S(0tt.  Wall  .Slr(?el  Words  .385  (1988). 

"For  this  piir|X)sc.  Ihe  term  "qualified  i  !l■..^.n^■ 
aK"ncy"  means  a  clearing  ageni  y  that  is  registeri'i) 
under  the  Act.  that  maintains  facilities  lhroii^;h 
whir  h  NYSE  Ir.ides  may  be  compared  or  settled, 
th.tt  has  agreed  lo  supply  Ihe  NYSE  with  daia  in 
connection  with  the  NYSE's  complianre  duties 
under  the  Act,  and  that  has  agreed  lo  establish  .'  .!•■' 
and  procedures  to  farililale  r.om|>arison  (.f 
Ir.insai  tions  as  provided  in  NYSE  Rule  I'iO.  NYSi. 
Rules  130.  Supplementary  MaliTl.Tl    10,  ard  1  u 
Siippleiiii'iil.irv  M.ilerirtI   10 
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qualified  clearing  agencies  as 
locks-in  additional  trades, 
will  have  to  submit  their  com 
data  to  the  NYSE  for  com 
than  to  a  qualified  clearing 
Third,  they  will  have  to  subm 
all  comparison  data  to  the 
fhe  trading  session  rather  than 
close  of  trading.'^ 

As  mentioned  above,  the 
implementation  of  trade  date 
comparison  will  use  a  phased 
approach,  which  the  NYSE 
successful  in  implementing  T 
overnight  comparison.  Beginn 

I,  1994,  NYSE  clearing  mum 
required  to  submit  trade  data 
OCS  within  two  hours  of  trade 
execution.  In  August  or  Septe 
1994,  clearing  members  will  1m 
to  submit  trade  data  within  on 
execution.  In  October  of  1994, 
members  will  be  required  to 
line,  real  time  submissions  of 
These  time  frames  are  flexible 
be  altered  by  the  NYSE  as  it  ev 
clearing  firms'  abilities  to  com 
NYSE  intends  to  monitor  closf 
implementation  of  each  phase 
not  implement  a  new  phase  u 
satisfied  that  no  significant  op 
problems  exist. 

II.  DiscusMon 
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For  the  reasons  discussed  be 
Commi.ssion  believes  the 
consistent  with  the  Act.  Sectio 
of  the  Act  states  that  exchange 
should  be  designed  to  foster  c 
and  coordination  with  persons 
in  regulating,  clearing,  settling 
processing  information  with 
securities  tran.sa(.1ions:  to  remol- 
impediments  to  a  free  and  oper 
and  to  protect  investors  and  th 
in(';rest.^^ 

The  risks  posed  by  uncompa 
trades  and  by  the  long  span  of ; 
between  trade  execution  and  t 
comparison  (i.e.,  as  long  as  five 
days)  came  under  intense  scrut 
the  Market  Break  of  October  1 
leading  studies  of  the  Market  B 
1987  identified  uncompared 
major  stress  point  in  post-trade 
proc:essing  which,  together  will 


tr.'d 


'^  Wliile  the  NYSE's  iilliiridlf  rim!  is  Ic 
trades  ele<,ironically  and  to  have  all  trad 
compared  durinp  the  trading  sc.vsicn.  as 
mailer,  there  will  be  trades  at  lh<»  ilcse  ci 
immediately  before  or  after  the  tlnst-  tha 
submitted  for  comparison  during  the  trai 
session.  Tnis  will  be  especially  true  in  tit 
sldK'^s  of  the  proposal's  implEmenlation 
Convf  rsalion  between  Harry  F.  I)av.  Coi 
Kejiulalioii.  NYSE:  Stanley  jacoliy.  Trade 
Cjjmparlsoii  Spe!,ialisl.  Post  Trade  Senii  es.  N^.'Sl;: 
ami  !  Iinmas  C.  E'.ler.  )r..  Attorney.  Hivisi  m  nf 
MiVet  Ke>?idation.  Com.-njssion  (Mav  2T  1<W4I. 
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unprecedented  trading  volume  and  the 
unprecedented  price  volatility  during 
the  Market  Break,  posed  an 
unacceptable  threat  to  the 
marketplace.!'*  The  Commission,  in  its 
recommendations  to  Congress  in 
Februar)'  of  1988,  proposed  that  markets 
accelerate  their  efforts  to  compare  all 
trades  on  trade  date.'* 

Since  1988,  the  NYSE,  among  others, 
has  sought  to  improve  clearing 
operations  and  to  reduce  exposure  to 
los,ses  associated  with  market  volatility 
oticurring  during  the  period  between 
execution  and  settlement.  The  NYSE 
reduced  its  comparison  cycle  in  stocks 
first  from  T+5  in  1990.'''  t+1 
comparison  also  was  made  applicable  to 
NYSE  listed  options  in  1992  ''  and  to 
NYSE  listed  bonds  in  1993. !«  Currently, 
according  to  the  NYSE,  more  than 
seventy-five  percent  of  all  trades 
executed  on  the  NYSE  trading  floor  are 
captured  and  locked-in  electronically. 
The  NYSE  views  the  electronic  capture 
of  the  remaining  twenty-five  percent  of 
its  trades,  which  primarily  occur  in 
trading  crowds  on  its  trading  floor,  as  a 
major  goal  of  OCS. 

The  NYSE's  main  objectives  as  it 
moves  toward  complete  implementation 
of  OCS  include:  (1)  Increasing  the 
percentage  of  electronically  locked-in 
trades:  (2)  maintaining  a  low  rate  of 
uncompared  trades  rate  during  the 
various  phases  of  the  project:  (3) 
electronic  capture  and  comparison  of 
trades,  especially  trading  crowd 
transactions,  that  currently  are  not 
captured  by  any  electronic  order  entry 
.system;  and  (4)  elimination  of  any 
redundant  comparison  processing. 
Significantly,  as  the  NYSE  moves 
through  its  various  implementation 
pha.ses  of  OCS.  its  current  Rule  130  will 
remain  in  operation.  That  rule  requires 
that  each  transaction  effected  on  the 
NYSE  be  compared  or  closed  out  by 
NYSE's  clo.se  of  business  on  T+1. 


'■•Sep  .Securities  Exchange  .Ac!  Rele.:so  No.  2M>c7 
(Man  h  14.  1980).  54  FR  1  !47n  jFilc  No.  .SR-NYSE- 
88-3Hi  (order  approving  proposed  rule  changi)  and 
Division  of  Market  Regulation.  Market  AnaKsis  nf 
(Mober  13  and  16.  1989.  117-129  (December  1990). 

■'  Teslimopy  on  the  Securities  and  Exchange 
Commission's  Rocominendalions  Regarding  ihe 
October  1987  Market  Break  delivered  by  David  S. 
Ruder.  Chairman.  Commission,  before  the  Senate 
Committee  on  Banking.  Ho'ising  .inri  Urtwn  Affairs 
at  23-24  (February  3,  1988). 

"  Scciiiilies  Exchange  Act  Relea.st  No.  2828r. 
duly  30.  1'jOO).  55  FR  31030  [File  No.  SR-NY.St- 
90-21)  (order  approving  propo.sed  rule  ch.inge). 

'"For  a  discussion  of  T+1  comjiari'on  or  i  lose- 
out  for  options,  refer  to  Securities  Exchange  .\a 
RrU'a.se  N..  30293  (Januarv  27.  1992).  57  FR  4229 
IFile  No.  SR-NYSE-91-3(,|. 

"■For  a  di.scussion  of  T+I  comparison  of  closi- 
out  for  bonds,  reter  to  Securities  Exchange  Ma 
Kelea.s*>  No.  31826  (Februarv  4.  1!W3).  5»l  FK  KOri 
jl'ilc  No.  SK-NYSE-92-32i; 


The  required  changes  may  affect 
numerous  clearing  and  non-clearing 
firms'  operations,  including  such  things 
as  trading  floor  operations,  purchase 
and  sales  department  procedures, 
clearing  operations,  and  internal 
account  balancing  and  reconciliation 
procedures.  Because  of  these  significant 
clianges,  the  NYSE  has  established  two 
committees,  a  steering  comm.ittee  and  a 
working  group,  to  advise  it  on  the  best 
methods  by  which  trade-date 
comparison  may  be  achieved. 
Additionally,  this  program  of  trade-date 
comparison  is  being  implemented  in 
conjunction  with  the  National  Securities 
Clearing  Corporation  and  the  American 
Stock  E.xchange,  Inc. 

As  stated  above,  the  Co.mini.ssion 
believes  that  the  proposed  rule  change, 
by  shortening  the  NYSE  comparison 
c:ycle  from  T+1  to  trade  date,  will  make 
NYSE's  comparison  process  safer  in 
terms  of  the  risks  resulting  from  market 
price  volatility  and  more  efficient  in 
terms  of  the  time  and  expense  involved 
in  post-trade  proce.ssing.  The 
Commission  believes  that  the  proposal 
will  offer  additional  protection  to 
investors,  brokers,  and  other  persons 
that  safeguard  investors'  hinds  and 
facilitate  inve.stor.-'  transactions.  In  the 
Commission's  view,  this  proposal  will 
provide  fundamental  and  important 
improvements  to  the  marketplace. 

III.  Conclusion 

For  the  reasons  discussed  above,  the 
Commission  finds  that  the  pr(;posed 
rule  change  is  consistent  with  the  Act. 
particularly  with  sec:tions  6(b)(.5)  of  the 
Act,  and  the  rules  and  regulations 
thereunder. 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,  that  the 
above-mentioned  propo.sed  rule  chan'^e 
(File  No.  SR-NYSE-94-08)  be.  and 
hereby  is,  approved. 

For  the  Commission,  by  tlie  Divi.-iion  of 
Miirkt't  KogulHtion.  pursu.int  t<i  (l«li-gato(1 
authority.''' 

Jonathan  G.  Katz. 

SfcreUir}'. 

|FK  Doc.  94-14128  Filed  6-9-04:  8:45  ,mi| 
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[Release  No.  34-34154;  Pile  No.  SR-PTCV- 
94-01] 

Self-Regulatory  Organizations; 
Participants  Trust  Company;  Order 
Approving  Proposed  Rule  Change 
Relating  to  the  Eligibility  of  Certain 
Securities  Guaranteed  by  the 
Government  National  Mortgage 
Association 

June  3.  1994. 

On  April  4  1994.  the  Participants 
Trust  Company  C'PTC")  filed  with  the 
Securities  and  Exchange  Commission 
f  "Commission")  a  proposed  rule  change 
(i-'ile  No.  SR-PTC-94-01)  pursuant  to' 
section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934  ("Act").'  The 
proposed  rule  change  allows  PTC  to 
designate  certain  securities  guaranteed 
by  the  Government  National  Mortgage 
As.sociation  (■•GNMA")^  as  "eligible 
securities"  as  permitted  by  PTC's  Rules. 
The  Commission  published  notice  of  the 
[jfoposed  rule  change  in  the  Federal 
Register  on  April  2G.  1994.  *  No 
comments  were  received.  For  the 
reasons  discussed  below,  the 
Commission  is  approving  the  proposed 
rule  change. 

I.  Description 

The  proposed  rule  change  allows  PTC 
to  designate  certain  securities 
guaranteed  by  GNivIA  and  eligible 
securities  as  permitted  by  Article  I.  Rule 
2  of  PTC's  Rules.  PTC  currently  acts  as 
depository  for  single-class  GNMA  I  and 
GNMA  II  MBS  and  REMIC  securities  * 
guaranteed  by  the  Department  of 
Veterans  Affairs  ("VA").''' 

GNMA  is  now  establishing  a  GNMA 
REWIC  program  under  which  GNM.^ 


'ISIi.S.C.  78s{bt(1)(1988). 
•'GNM.^  is  a  whoily-owricd  corpur.fle 
iiis;.';:—.i'nlility  o(  thu  U.nili'ci  Strt'es  wilhiti  Ihi' 
I)e[iii.-t:r<:n.  of  tiousing  and  Urban  Devflopment 
(■■|  •'  "')    1  hrough  its  single-r.lgss  G^'M.^  !  and 
CNMA  II  niortgage-iM-ked  sei  urities  (  .MBS") 
pri)i;r.i!ii.':.  GNMA  giJi«rar):<<c,s  the  limcly  paymfnl  of 
l)rin<:!i>r'l  and  inr'\o5!  on  sPcuriliRs  issi'ed  by 
priv.ilt!  iiisliiulions  and  barked  by  pooLs  of  fi^dnrally 
in.sured  or  guaranteed  monjiiige  loans.  Tlip  GNMA 
giiaranSft'  is  backed  by  the  full  fnilh  and  crtidit  of 
the  United  States. 

'Swuritips  Exchansc  .\(  I  Release  No.  ."JlOa? 
(April  iq,  1994),  59  KR  21794. 

••Kfci.VlIC  is  an  acronym  for  "real  estate  mortgage 
investment  conduit,"  as  pass-tl.roiigh  vehicle 
creatf;(l  under  the  Tax  Rt-fori.j  Act  of  19Rf,  to  issue 
tnulticlass  mortgage-backed  securities 

'■As  of  December  31.  1993.  PTC  had 
approximately  260.000  pools  of  GNM.\  single-class 
securities  on  deposit.  represcTting  Stt50  billion  in 
par  v'iilue  (9,5%  of  total  GNMA  single-cii'ss 
securities  par  value  outstanding),  and  71  tranches 
(jf  \.\  REMIC  securities,  representing  $4.6  billion  in 
par  value,  f.-om  a  total  of  5  Ri;.\;iC  tran.sactions 
(100%  of  all  VA  REMIC  par  value  outstanding). 

For  a  more  detailed  description  of  ITC's  V,^ 
RtMlC  program,  see  Securitii-s  Exchanjje  Act 
Keli'dse  Nos.  30792  (June  10.  1992).  57  KR  2740J. 
.no  ll'lM  (Kebruarv  24.  1993).  58  KR  12295 


will  guarantee  multi-class  securities 
issued  by  REMIC  trusts.  The  GNMA 
REMIC  securities  will  be  issued  through 
single-purpose  trusts  created  by  GNMA- 
approved  sponsors  which  willassemble 
GNMA-guaranteed  single-class 
mortgage-backed  securities  to  constitute 
the  corpus  of  the  REMIC  trust.  The 
spon.sors  will  be  private-sector  entities 
such  as  investment  bankers.  Upon 
issuance,  the  General  Counsel  of  HUD 
will  render  an  opinion  that  GNMAs 
obligations  under  the  GNMA  guarantee 
of  its  REMIC  securities  will  constitute 
absolute  and  unconditional  general 
obligations  of  the  United  States,  for 
which  the  f-:!l  faith  and  credit  of  the 
United  States  is  pledged. 

The  authorizing  Federal  statute'* 
provides  that  the  GNMA  RE.MIC 
program  be  implemented  by  GNMA's 
publication  of  a  notice  in  the  Federal 
Register,  and  that  GNMA  subsequently 
publish  regulations  within  twelve  moths 
of  the  publication  of  the  initial  notice, 
based  upon  the  comments  received  and 
the  experience  of  GNMA  in  carrying  out 
the  program. 

GNMA  will  implement  its  REMIC 
program  in  two  stages.  During  the  initial 
stf'ge,  GNMA  will  restrict  participation 
in  the  RE.MIC  program  to  a  small 
number  of  participants  (consisting  of 
sp.:)nsors.  co-sponsors,  trustees,  trust 
counsel,  and  accounting  firms)  and  a 
limited  number  of  REMIC  issuances. 
The  initial  stage  will  commence  upon 
tht;  closing  of  the  first  transaction,  after 
publication  of  the  notice  in  the  Federal 
Register,  and  is  expected  to  last  several 
months,  during  which  time  GNMA  will 
establish  standard  documentation,  and 
guidelines  and  procedures  applicable  to 
the  full  implementation  of  the  REMIC 
program.'' 

While  GNMA  has  not  yet  determined 
the  characteristics  of  theGNMA  REMIC 
tranches,  for  processing  purposes  it  is 
assumed  that  the  GNMA  REMIC  classes 
will  have  the  same  basic  processing 
requirements  as  the  VA  REMICs,  which 
PTC  has  had  on  deposit  for 
approximately  the  ia.st  two  years.  It  is 
assumed  that,  as  in  the  case  with  the  VA 
RE.MIC  securities,  all  classes  of  the 
GNMA  REMIC  securities  e.xcept  the 
residual  class  will  be  established  and 
maintaii^ed  in  hook-entrv  form  through 
the  facilities  of  PRTC.  although  holders 
will  have  the  right  to  request  certificated 
securities. 


••Section  30(.(g)  of  the  National  Housing  Act.  12 
l.'.S.C.  1721(g).  as  amended  by  sec.  3004  of  the 
Omnibus  Budget  Reconciliation  Act  of  1993.  1(17 
Stat.  339. 

"c;\MA  has  not  yet  announced  the  date  im 
wliich  the  iuili.il  stage  of  the  REMIC  program  will 
lominrni.e. 


II.  Discussion 

The  Commission  believes  that  PTC's 
prnpo.sed  nile  change  is  consistent  with 
section  17A  of  the  Act,"  and  in 
particular,  section  17A(b)(3)(F)  of  the 
Act.  Section  17A{b)(3)(F)  requires  that 
the  rules  of  a  clearing  agency  be 
designed  to  remove  impediments  to  and 
perfect  the  mechanism  of  a  national 
system  for  the  prompt  and  accurate 
clearance  and  settlement  of  securities 
transactions.  The  Commission  believes 
that  PTC's  propo.sal  to  designate  certain 
securities  guaranteed  by  GNMA  as 
eligible  securities  for  deposit  with  PTC 
is  consistent  with  this  goal. 

As  previously  stated.  REMIC 
issuances  will  be  limited  during  the 
initial  stage  of  the  program.  Once  th«! 
REMIC  program  is  fully  established, 
however,  GNMA  anticipates  that  a 
substantial  percentage  of  its  annual 
production  of  GNMA  single-class 
securities  will  be  securitized  in  GNMA 
REMICs.  GNMA  has  stated  they 
anticipate  approximately  $73  billion  is 
thf  av(!rag(!  deal  size,  this  will  result  in 
approximately  150  REMIC  deals  issued 
each  year. 

It  is  anticipated  that  each  class  of  the 
GNMA  REMIC  securities  will  be  issued 
initi.iliy  in  the  form  of  one  or  more 
physical  certificates  registered  in  the 
name  of  MlJSCC  &  Co.,  nominee  for 
PTC,  and  held  in  physical  form  by 
PTC's  custodian,  with  participants 
receiving  and  delivering  REMiC 
securities  by  bouk-entr>'  on  PTC's  books. 
KEMIC  securities  may  be  held 
subsequent  to  original  issuance  in  either 
ceriificated  form,  outside  of  PTC,  or  on 
PTCrs  book-entry  svstcm,  as  is  currently 
the  case  with  the  GNMA  I  and  GNMA  " 
11  single-class  MBS  and  the  VA  KEMIC 
securities  on  deposit  at  PTC.  PTC's 
currijut  custody  agreement  with  its 
custodian.  Chemical  Bank, 
accommodates  the  deposit  of  GMNA 
REMIC  securili(!s  with  the  cu.stoilian. 

The  REMIC  securities  will  be 
supporied  entirely  by  the  cash  flows  on 
the  underlying  GMA-guaranteed  GN.MA 
I  MBS.  REMIC  trustees  will  be  required 
to  pay  principal  and  interest  ("P*l")  on 
thp  RE.MIC  securities  in  same  day  funds 
on  the  leth  day  of  the  month,  or  the  first 
business  day  thereafter  if  the  Kiih  is  not 
a  business  day.  RI-MIC  P&I  will 
thrndore  be  paid  to  REMIC  holdt.Ts  on 
th(!  same  day  that  the  PSI  on  the 
underlying  MBS  is  paid  to  MBS  holders. 
ITC  will  pass  through  the  REMiC 
paymi^nt  on  the  same  dav  as  receive^!. 
Not  later  than  the  14th  day  of  each 
month,  the  tru.stce  will  deliver  to  PTC 
and  Ch'!mical  Bank  the  factor 


'15  CSf.".  7Mi|-l  (19H8). 
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information  for  paymen 
securities.  PTC  will  foil 
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III.  Conclusion 

On  the  basis  of  the 
Commission  finds  that  t? 
rule  change  is  consistent 
and  in  particular  with 
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the  act,  and  with  the  rules  and 
regulations  thereunder. 

It  Is  Therefore  Ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,"  that  the 
proposed  rule  change  (File  No.  SR- 
PTC-94-01)  be,  and  hereby  is. 
approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation.  piirsiiSnt  to  delegated 
authority.'^ 

Jonathan  G.  Katz, 

Secretary. 


[Release  No.  34-34158;  File  No.  SR-Phlx- 
94-30] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
the  Philadelphia  Stock  Exchange,  Inc. 
Adopting  Rule  1015,  Quotation 
Guarantees,  Including  a  Trade  or  Fade 
Provision 

June  3,  1994 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),  15  U..S.C.  78s(b)(l),  notice  is 
hereby  given  that  on  June  1,  1994,  the 
Philadelphia  Stock  Exchange,  Inc. 
("Phlx"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("SEC"  or  "Commission")  the  proposed 
rule  change  as  described  in  Items  I,  II, 
and  III  below,  which  Items  have  been 
prepared  by  the  self-regulatory 
organization.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and  the 
Statutory  Basis  for  the  Proposed  Rule 
Change 

The  Phlx,  pursuant  to  Rule  19l>-4  of 
the  Act,  proposes  to  adopt  Phlx  Rule 
1015  relating  to  quotation  guarantees,  to 
mirror  the  text  of  Floor  Procedure 
Advice  ("Advice")  A-11.  with  the 
addition  of  a  "trade  or  fade  '  provision.' 

II.  Self-Regulatory  Organization's 
Statements  Regarding  the  Proposed 
Rule  Change 

In  its  filing  with  the  Commission,  the 
self-regulator>'  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 


"  15CFR  78s(b)(12)(1988). 
'M7CFR200.30(a!(12). 
'  .See  .SR-Phlx-')l-45,  as  amended,  for  text  of 
Advice  A-11. 


sections  (A),  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for  the  Proposed  Rule 
Change 

Currently,  Rule  1033(a)  .states  that  all 
bids/offers  i.n  Phlx  equity/index  options 
are  deemed  to  be  for  one  contract, 
unless  otherwise  specified;  in  addition, 
specialists  and  Registered  Options 
Traders  ("ROTs")  are  required  to  fill 
public  orders  to  a  minimum  depth  of 
ten  contracts  at  the  best  quoted  bid/ 
offer.  Consequently,  orders  for  public 
customers  are  provided  with 
preferential  treatment  not  afforded  to 
other  types  of  orders. 

The  Phlx  proposes  to  adopt  a  "trade 
or  fade"  provision  comparable  to  the 
proposals  of  the  other  options 
exchanges  for  the  handling  of  orders 
other  than  public  customer  orders. 

Specifically,  when  a  non-public  order 
is  represented  in  the  trading  crowd  at 
the  displayed  market  on  the  Exchange, 
the  trading  crowd  would  be  required  to 
either  satisfy  the  order  at  that  price  or 
better,  or  fade  (withdraw)  to  a  newly 
disseminated  price.  If  th;e  quote  is  faded, 
immediate  re-display  of  the  previously 
disseminated  quote  without  a  change  in 
market  conditions  to  warrant  such 
action  would  be  considered  conduct 
inconsistent  with  just  and  equitable 
principles  of  trade,^  which  could  result 
in  an  Exchange  disciplinary  proceeding. 
For  purposes  of  this  rule,  non-public 
orders  include  broker-dealer  orders  and 
that  portion  of  customer  orders 
exceeding  the  contract  size  guaranteed 
by  the  respective  crowd. 

The  proposed  rule  is  similar  to 
proposals  of  other  option  exchanges  in 
that  it  would  expressly  require  the 
members  of  an  options  trading  crowd  to 
respond  to  non-public  orders 
represented  in  that  trading  crowd  by 
either  satisfying  the  order  or  updating 
the  market  in  that  option  series. 

The  proposed  rule  change  is 
consistent  with  Section  6  of  the  Act  in 
general,  and  in  particular,  with  Section 
6(b)(5),  in  that  it  is  designed  to  promote 
just  and  equitable  principles  of  trade, 
prevent  fraudulent  and  manipulative 
acts  and  practices,  to  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system,  as  well  a^ 
to  protect  investors  and  the  public 
interest. 
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B.  Sf'lf-Fegulatory  Organization  "s 
^tntrnient  on  Burden  on  Competition 

The  Phlx  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
inappropriate  burden  on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  were  either 
solicited  or  received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
;is  the  Co.Timission  may  designate  up  to 
HO  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
puiilishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  Phlx  consents,  the 
Commission  will: 

(A)  by  order  approve  such  proposed 
rule  change,  or. 

(B)  institute  proceedings  to  determine 
whether  the  proposed  nde  change 
should  be  disapproved. 

!V.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
■submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NVV. 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
(.hange  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  provisions  of 
5  U.S.C.  552,  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section, 
450  Fihh  Street,  NW,  Washington.  DC 
20=549.  Copies  of  such  filing  will  al.so  be 
available  for  inspection  and  copviiig  at 
the  principal  office  of  the  Pf.!x.  All 
submissions  should  refer  to  File  No. 
SR-Phl.x-94-30  and  should  he 
submitted  by  July  1,  1094. 

For  thn  Commission  by  fho  Division  fjf 
.Miirk(!t  Regulation,  pursuant  to  df;lnf>atod 
authority.  17  CFR  200.30- :i(<i)(] 2). 
lonathan  G.  Kalz, 
Secretary. 

\l-R  Doc.  94-14095  FIImI  »i-^>-94;  «:45  anr| 
BILLING  CODE  8010-01-M 


SMALL  BUSINESS  ADMINISTRATION 

Reporting  and  Recordkeeping 
Requirements  Under  0MB  Review 

action:  Notice  of  Reporting 
Requirements  Submitted  for  Review. 


SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35).  agencies  are  required  to 
submit  proposed  reporting  and 
recordkeeping  requirements  to  0MB  for 
review  ar;d  approval,  and  to  publish  a 
notice  in  the  Federal  Register  notifying 
the  public  that  the  agency  has  made- 
such  a  submission. 

DATES:  Comments  should  be  sul)mitted 
within  30  days  of  this  publication  in  the 
Federal  Register.  If  you  intend  to 
comment  but  cannot  prepare  comments 
promptly,  please  advise  the  OMB 
Reviewer  and  the  Agency  Clearanix- 
Officer  before  the  deadline. 
COPIES:  Request  for  clearance  (S.F.  tn). 
supporting  statement,  and  other 
documents  submitted  to  OMB  for 
review  may  be  obtained  from  the 
Agency  Clearance  Officer.  Submit 
comments  to  the  Agency  Clearance 
Officer  and  the  OMB  Reviewer. 
FOR  FURTHER  INFORMATION  CONTACT: 
Agency  Clearance  Officer:  Cleo 

Verbillis.  Small  Business 

Admini.slration,  409  3RD  Street.  SW.. 

5th  Floor.  Washington.  DC  20410; 

Telephone:  (202)  205-()R29. 
OMB  Reviewer:  Donald  Arbuckle.  Oflice 

of  Information  and  K»gulator>'  Affairs. 

Office  of  Management  and  Budget. 

New  Executive  Office  Building. 

Washington.  DC  20501. 
Title:  National  Training  Participant 

Evaluation  Questionnaire. 
Form  No.:  SBA  20. 
Frequency:  On  occasion. 
Description  of  Respondents:  Individuals 

receiving  SBA  training  and 

counseling  assistance. 
Annual  Responses:  26.000. 
Annual  Burden:  6,500. 

Dnted:  Juno  2.  1994. 
Cleo  Verbillis, 

Chief  Administrative  Inforinalion  Branch. 
|FR  Doc.  94-14720  Fili.'d  6-9-94;  8:45  am) 

BILLING  CODE  802S-01-M 


[License  No.  01/01-0327] 

Advent  Atlantic  Capital  Company,  L.P.; 
Notice  of  Surrender  of  License 

Notice  is  hereby  given  that  Advent 
Atlantic  Capital  Company,  L.P..  75  State 
Street.  Suite  2500.  Boston. 
Mas.sachusetts  02109  has  surrendered 
its  license  to  operate  as  a  small  business 
investment  company  under  the  Small 


Business  Investment  Act  of  1958.  as 
amended  (the  Act).  Advent  Atlantic 
Capital  Company,  L.P.,  was  licen.sed  by 
the  Small  Business  Administration  on 
November  28,  1983. 

Under  the  authority  vested  by  the  Act 
and  pursuant  to  the  Regulations 
promulgated  thereunder,  the  surrender 
was  accepted  on  February  9,  1994,  and 
accordingly,  all  rights,  privileges,  and 
franchises  derived  therefrom  have  been 
terniinated. 

(Ciitalo^  of  Fedora!  Domestic  .^ssistitnct- 
I'nipram  No.  59.011.  Smiili  Business 
investinciit  Qiiiipanies) 

Dated:  June  1.  1994 
Robert  0.  Slillman. 

Assnridtf  Adiiiiiii:<triitnr  for  Investnwiit. 
jFR  Dot .  94-14 119  Filed  H-9-94:  8:45  ami 
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DEPARTMENT  OF  STATE 

[Public  Notice  No.  2020] 

Shipping  Coordinating  Committee; 
Notice  of  Meeting 

The  Working  Group  on  l-ifesaving. 
Search  and  Rescue  of  the  Subcommittee 
on  Safety  of  Life  at  Sea  {SOL/\S)  will 
conduct  an  open  meetiiig  at  9:30  a.m.  on 
Friday.  June  17,  1994  in  room  1103  at 
Coast  Guard  Heaciqiiarters.  2100  Second 
Street  SW..  Washiiigton,  DC. 

The  purpo.se  of  the  meeting  is  to 
review  the  outcome  of  the  2.'.th  Scs.sion 
of  the  International  Maritime 
Organization  (IMO)  Sub-Committee  on 
Lifesaving.  Search  and  Re.scue  (I.SR). 
held  April  11-15.  1994,  at  the  IMO 
Headquarters  in  London,  and  to  begin 
planning  of  action  items  for  the  next 
session.  Specific  items  to  be  discussed 
include: 

—Amendments  to  SOL.\S  Chapter  111 
approved  by  the  LSR  Sub-Committee 
for  forwarding  to  the  Maritime  Snfetv 
Committee  (MSC)  for  adoption 

—Draft  revisions  to  the 
Recommendation  on  Testing  and 
Evaluation  of  Life-Saving  Appliances, 
including  new  sections  on  marine 
evacuation  systems  and  "anti- 
exposure  suits."  and  a  d.raft  proposal 
for  inflatable  liferaft  fabric 
requirements 

—Amendments  to  MSC  Circular  fil?  on 
Guidelines  for  Passengfsr  Safotv 
Instructions,  and  a  working  paper  on 
guidelines  for  emergency  escape 
arrangements  on  pas,sengcr  ships 

— Information  concerning  the  European 
free  Trade  Association  (EFTA) 
"Scheme  for  the  Reciprw  al 
Recognition  of  Tests  and  Inspe(  lions 
carried  nut  Ships'  Equipment" 
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The  IMO  LSR  Sub-Con 
to  develop  Internationa 
guidelines,  and  standards 
and  Rescue  and  for  iifesa\ 
equipment  installed  on 
ships.  Because  of  the  pot 
the  Sub-Committee's  wor 
regulations  and  standards 
SOLAS  Working  Group  5 
excellent  forum  for  the  U 
industry  to  express  their  i 
areas  under  the  Sub-Comifi 
purview.  Members  of  the 
attend  this  meeting  up  to 
capacity  of  the  room.  Due 
administrative  delays,  the 
meeting  is  being  publishe  i 
Committee  apologizes  for 
inconvenience. 

For  further  information 
Kurt  J.  Heinz  at  (202)  267- 
Coast  Guard  Headquarters 
1404).  2100  Second  Street 
Washington.  DC  20.")9.1 

DHtnd:  Iuni'6,  1994. 
(jeoffrey  Odgen, 

C.hiiirman.  Shipping  Coordiih 
iFR  Dor  94-14229  Filed  6-7 
BILLING  CODE  4710-07-M 
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DEPARTMENT  OF  TRAN*  PORTATtON 

Federall  Aviation  Adminiitration 

Notice  of  Proposed  Modilication  of 
Airport  Improvement  Proj  tram  Grant 
Assurances 
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AGENCY:  Federal  Aviation 
Administration  (FAA) 
SUMMARY:  The  FAA 
the  standard  grant  assura 
of  a  sponsor  receiving  a 
Airport  Improvement 
This  modification  is  due  t 
existing  legislation.  The 
Transportation  is  required 
notice  in  the  Federal 
opportunity  for  the  public 
upon  proposals  to  modify 
to  require  any  additional 
under  AIP  pursuant  to  su 
of  the  Airport  and  Airway 
Act  of  1982.  as  amended. 
DATES:  These  proposed  m 
the  Grant  Assurances  will 
July  11,  1994.  Comments 
submitted  on  or  before  Ju 
ADDRESSES:  Comments 
or  mailed  to  the  FAA.  Air 
Financial  Assistance  Divi 
500,  room  615,  800  Indep 
SW..  Washington.  DC  20.= 
FOR  FURTHER  INFORMATION 
Ms.  Leslie  S.  Haener  (Man 
Program  Analyst)  Teleph 
5879. 
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1444,  U.S. 
(G-MVI-3/ 
SW.. 
1. 
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SUPPLEMENTARY  INFORMATION:  The 
Secretary  must  receive  certain 
assurances  from  a  sponsor  (applicant) 
under  the  Airport  and  Airway 
Improvement  Act  of  1982,  as  amended. 
These  assurances  are  submitted  as  part 
of  a  sponsor's  application  for  Federal 
Assistance  and  are  incorporated  in  all 
grant  agreements.  The  current 
assurances  were  published  on  February 
3. 1988.  at  53  FR  3104  and  amended  on 
September  6. 1988.  at  53  FR  34361.  and 
on  August  29, 1989,  at  54  FR  35748.  As 
need  dictates,  these  assurances  are 
modified  from  time  to  time  to  reflect 
new  Federal  requirements.  Notice  of 
such  proposed  modifications  are 
published  in  the  Federal  Register  and 
an  opportunity  provided  for  comment 
by  the  public.  FAA  is  planning  to 
modify  the  assurances  currently  in  use 
to  reflect  some  changes  in  the  general 
requirements. 

FAA  uses  three  separate  sets  of 
standard  assurances:  Airport  Sponsors 
(owners/operators);  Planning  Agency 
Sponsors;  and  Nonairport  Sponsors 
Undertaking  Noise  Compatibility 
Program  Projet;ts  (herein  after  referred  to 
as  Nonairport  Sponsor  A.ssurances). 

Assurance  1,  General  Federal 
Requirements,  of  the  Airport  Sponsor 
A.ssurances  and  Nonairport  Sponsor 
Assurances  is  modified  to  add  Executive 
Order  12699— Seismic  Safety  of  Federal 
and  Federally  Assisted  New  Building 
Construction,  to  the  Executive  Orders 
section  of  both  sets  of  assurances. 
Further,  Assurance  1  is  modified  to  add 
49  CFR  part  41,  Seismic  safety  of 
Federal  and  federally  assisted  or 
regulated  new  building  construction,  to 
the  Federal  Regulations  .section  of  both 
sets  of  assurances. 

Assurance  1  is  also  modified  to  add 
49  CFR  Part  20.  New  re.strictions  on 
lobbying,  to  the  Federal  Regulations 
section  of  all  three  sets  of  assurances. 
The  addition  of  this  regulation  will 
alleviate  the  need  for  project  sponsors  to 
file  with  the  FAA.  a  separate 
certification  stating  that  they  have  not 
made,  and  will  not  make,  any  payment 
prohibited  by  paragraph  (a),  §  20.100  of 
49  CFR  part  20.  A  disclosure  of  lobbying 
activities  form,  however,  must  .still  be 
filed  with  the  FAA  if  required  by 
paragraph  (c).  §  20.100  of  49  CFR  part 
20. 

Assurance  1  of  all  three  .sets  of 
a.ssurances  is  also  modified  to  correct 
the  titles  of  certain  Federal  Regulations. 

Assurance  9  of  the  Airport  Sponsor 
Assurances  has  been  rewritten  to 
incorporate  the  provision  of  Public  Law 
102-581.  which  requires  the  spon.sor  to 
certify  that  the  airport  management 
board  either  has  voting  representation 
from  the  communities  where  the  project 


is  located  or  has  advised  the 
communities  that  they  have  the  right  to 
petition  the  Secretary  concerning  a 
proposed  project. 

A.s.surance  23  of  the  Airport  Sponsor 
Assurances  has  been  rewritten  to  bring 
this  assurance  into  conformance  with 
section  511(a)(2)  of  the  Airport  and 
Airway  Improvement  Act  of  1982,  as 
amended. 

Assurance  26  of  the  Airport  Sponsor 
Assurances  has  been  rewritten  to 
incorporate  the  provision  of  Public  Law 
102-581.  which  requires  that  the  airport 
sponsor  assure  that  a  report  of  the 
airport  budget  is  available  to  the  public 
at  reasonable  times  and  places. 

Assurance  31  of  the  Airport  Sponsor 
Assurances,  and  Assurance  20  of  the 
Nonairport  Sponsor  Assurances,  titled 
Disposal  of  Land,  have  been  rewritten  to 
incorporate  the  provisions  of  Public 
Law  101-236,  which  relaxed  the 
requirement  that  an  airport  sponsor 
must  dispose  of  land  which  was 
originally  acquired  with  Federal  grant 
funds  for  airport  development  purpo.ses 
but  is  no  longer  needed  for  such 
purposes. 

Assurance  36  of  the  Airport  Sponsor 
Assurances,  Assurance  13  of  the 
Planning  Agency  Sponsor  Assurances, 
and  Assurance  22  of  the  Nonairport 
Spon.sor  Assurances  have  been  deleted. 
The  grant  applicant's  requirements  for 
compliance  are  set  forth  in  the  Drug- 
Free  Workplac  e  Act  of  1988 — 41  U.S.C. 
702  through  706  and  49  CFR  Part  29— 
Govemmentwide  debarment  and 
suspension  (non-procurement)  and 
govemmentwide  requirements  for  drug- 
free  workplace  (grants),  which  are 
included  in  Assurance  1.  Therefore  a 
separate  assurance  detailing  these 
requirements  is  unnecessary. 

Issued  in  Washington.  LK"  on  May  13. 
1994. 

Paul  L.  Galis, 

Director,  (Office  of  Airport  Plnnninn  tmtl 
Proj>rnmniing. 

Airport  Improvement  Program  Grant 
Assurances 

1.  The  Airport  Sponsor  As.surances 
are  amended  as  follows: 

a.  Assurance  C.l.  is  revised  as 
follows: 

C.l.  General  Federal  Requirements 


Executive  Orders 

Executive  Order  12699— Seismic  Safety 
of  Federal  and  Federally  Assisted  New 
Building  Construction 

Federal  Regulations 

f.  49  CFR  Part  29— Govemmentwide 
debarment  and  suspension  (non- 
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procurement)  and  govemmentwide 
requirements  for  drug-free  workplace 
(grants). 

i.  29  CFR  Part  3— Contractors  and 
subcontractors  on  public  building  or 
public  work  financed  in  whole  or  part 
by  loans  or  grants  from  the  United 
States. 

m.  49  CFR  Part  41— Seismic  safety  of 
Federal  and  federally  assisted  or 
regulated  new  building  construction. 

n.  49  CFR  Part  20— New  restrictions 
on  lobbying, 
b.  Assurance  9  is  revised  to  read: 
9.  Public  Hearings.  In  projects 
involving  the  location  of  an  airport,  an 
airport  runway,  or  a  major  runway 
extension,  it  has  afforded  the 
opportunity  for  public  hearings  for  the 
purpose  of  considering  the  economic, 
social,  and  environmental  effects  of  the 
airport  or  runway  location  and  its 
consistency  with  goals  and  objectives  of 
such  planning  as  has  been  carried  out 
by  the  community  and  it  shall,  when 
requested  by  the  Secretar>'.  submit  a 
copy  of  the  transcript  of  such  hearings 
to  the  Secretary.  Further,  for  such 
projects,  it  has  on  its  management  board 
either  voting  representation  frbm  the 
communities  where  the  project  is 
located  or  has  advised  the  communities 
that  they  have  the  right  to  petition  the 
Secretary  concerning  a  proposed 
project. 
c.  Assurance  23  is  revised  to  read: 
23.  Exclusive  Rights.  It  will  permit  no 
exclusive  right  for  the  use  of  the  airport 
by  any  person  providing,  or  intending  to 
provide,  aeronautical  services  to  the 
public. 

For  purposes  of  this  paragraph,  the 
providing  of  the  services  at  an  airport  by 
a  single  fixed-based  operator  shall  not 
be  construed  as  an  exclusive  right  if 
both  of  the  following  apply: 

a.  It  would  be  unreasonably  costly, 
burdensome,  or  impractical  for  more 
than  one  fixed-based  operator  to  provide 
such  services,  and 

b.  If  allowing  more  than  one  fixed- 
based  operator  to  provide  such  services 
would  require  the  reduction  of  space 
leased  pursuant  to  an  existing 
agreement  between  such  single  fixed- 
based  ooerator  and  such  airport. 

It  further  agrees  that  it  will  not.  either 
directly  or  indirectly,  grant  or  permit 
any  person,  firm,  or  corporation,  the 
exclusive  right  at  the  airport  to  conduct 
any  aeronautical  activities,  including, 
but  not  limited  to  charter  flights,  pilot 
training,  aircraft  rental  and  sightseeing, 
aerial  photography,  crop  dusting,  aerial 
advertising  and  surveying,  air  carrier 
operations,  aircraft  sales  and  services, 
sale  of  aviation  petroleum  products 
whether  or  not  conducted  in 
conjunction  with  other  aeronautical 


activity,  repair  and  maintenance  of 
aircraft,  sale  of  aircraft  parts,  and  any 
other  activities  which  because  of  their 
direct  relation.ship  to  the  operation  of 
aircraft  can  be  regarded  as  an 
aeronautical  activity,  and  that  it  will 
terminate  any  exclusive  right  to  conduct 
an  aeronautical  activity  now  existing  at 
such  an  airport  before  the  grant  of  any 
assistance  under  the  Airport  and  Airway 
Improvement  Act  of  1982. 
a.  Assurance  26  is  revised  to  read: 
26.  Reports  and  Inspections.  It  will 
submit  to  the  Secretary  such  annual  or 
.special  financial  and  operations  reports 
as  the  Secretary  may  reasonably  request. 
A  report  of  the  airport  budget  will  be 
available  to  the  public  at  reasonable 
times  and  places.  For  airport 
development  projects,  it  will  also  make 
the  airport  and  all  airport  records  and 
documents  affecting  the  airport, 
including  deeds,  leases,  operation  and 
u.se  agreements,  regulations  and  other 
instruments,  available  for  inspection  by 
any  duly  authorized  agent  of  the 
Secretary  upon  reasonable  request.  For 
noise  compatibility  program  projects,  it 
will  also  make  records  and  documents 
relating  to  the  project  and  continued 
compliance  with  the  terms,  conditions, 
and  assurances  of  the  grant  agreement 
including  deeds,  leases,  agreements, 
regulations,  and  other  instruments, 
available  for  inspection  by  any  duly 
authorized  agent  of  the  Secretary  upon 
reasonable  request. 

e.  Assurance  31  is  revised  to  read: 

31.  Disposal  of  Land. 

a.  For  land  purchased  under  a  grant 
for  airport  noise  compatibility  purposes, 
it  will  dispose  of  the  land,  when  the 
land  is  no  longer  needed  for  such 
purposes,  at  fair  market  value,  at  the 
earliest  practicable  time.  That  portion  of 
the  proceeds  of  such  disposition  which 
is  proportionate  to  the  United  States' 
share  of  acquisition  of  such  land  will,  at 
the  discretion  of  the  Secretary,  (1)  be 
paid  to  the  Secretary  for  deposit  in  the 
Trust  Fund,  or  (2)  be  reinvested  in  an 
approved  noise  compatibility  project  as 
prescribed  by  the  Secretary. 

b.  (1)  For  land  purchased  under  a 
grant  for  airport  development  purposes 
(other  than  noise  compatibility),  it  will, 
when  the  land  is  no  longer  needed  for 
airport  purpo.ses.  dispose  of  such  land  at 
fair  market  value  or  make  available  to 
the  Secretary  an  amount  equal  to  the 
United  States'  proportionate  share  of  the 
fair  market  value  of  the  land.  That 
portion  of  the  proceeds  of  such 
disposition  which  is  proportionate  to 
the  United  States'  share  of  the  cost  of 
acquisition  of  such  land  will,  (a)  upon 
application  to  the  Secretary,  be 
reinvested  in  another  eligible  airport 
improvement  project  or  projects 


approved  by  the  Secretary  at  that  airport 
or  within  the  national  airport  system,  or 
(b)  be  paid  to  the  Secretary  for  deposit 
in  the  Trust  Fund  if  no  eligible  project 
exists. 

(2)  Land  shall  be  considered  to  be 
needed  for  airport  purposes  under  this 
assurance  if  (a)  it  may  be  needed  for 
aeronautical  purposes  (including 
runway  protection  zones)  or  serve  as 
noise  buffer  land,  and  (b)  the  revenue 
from  interim  uses  of  such  land 
contributes  to  the  financial  self- 
sufficiency  of  the  airport.  Further,  land 
purchased  with  a  grant  received  by  an 
airport  operator  or  owner  before 
December  31,  1987,  will  be  con.sidered 
to  be  needed  for  airport  purposes  if  the 
Secretary  or  Federal  agency  making 
such  grant  before  December  31.  1987, 
was  notified  by  the  operator  or  owner  of 
the  uses  of  such  land,  did  not  object  to 
such  use.  and  the  land  continues  to  be 
used  for  that  purpose,  .such  use  having 
commenced  no  later  than  December  15 
1989. 

c.  Disposition  of  such  land  under  (a) 
or  (b)  will  be  subject  to  the  retention  or 
reservation  of  any  interest  or  right 
therein  necessary  to  ensure  that  such 
land  will  only  be  used  for  purposes 
which  are  compatible  with  noise  levels 
associated  with  operation  of  the  airport. 

f  Assurance  36  is  deleted: 

36.  Drug-Free  Workplace.  It  will 
provide  a  drug-free  workplace  at  the  site 
of  work  specified  in  the  grant 
application  in  accordance  with  49  CFR 
part  29  by  (1)  publishing  a  statement 
notifying  its  employees  that  the 
unlawful  manufacture,  distribution, 
dispensing,  po.ssession  or  u.se  of  a 
controlled  substance  is  prohibited  in  the 
sponsor's  workplace  and  specifying  the 
action  that  will  be  taken  against  its 
employees  for  violation  of  such 
prohibition:  (2)  establishing  a  drug-free 
awareness  program  to  inform  its 
employees  about  the  dangers  of  drug 
abuse  in  the  workplace  and  any 
available  drug  coun.seling. 
rehabilitation,  and  employees' 
assistance  programs;  (3)  notifying  the 
FAA  within  10  days  after  receiving 
notice  of  an  employee  criminal  drug 
statute  conviction  for  a  violation 
occurring  in  the  workplace;  and  (4) 
m.aking  a  good  faith  effort  to  maintain  a 
dnig-free  workplace. 

2.  The  Planning  Agency  Sponsor 
Assurances  are  amended  as  follows: 

a.  Assurance  C.l.  is  revised  as 
follows: 

C.  1.  General  Federal  Requirements 
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Federal  Regulations 

d.  49  CFR  Part  29— Go\-dmmentwide 
debarment  and  suspension  (non- 
procurement)  and  govemnlentwide 
requirements  for  drug-free  workplace 
(grants). 

n.  49  CFR  Part  20— New  restrictions 
on  lobbying. 

b.  Assurance  13  is  delete  d: 

13.  Drug-Free  Workplaa  .  It  will 
provide  a  drug-free  workpl  see  at  the  site 
of  work  sf)ecified  in  the  gn  nt 
application  in  accordance  vith  49  CFR 
part  29  by  (1)  publishing  a  statement 
notifying  its  employees  fha  I  the 
unlawful  manufacture,  di.slribution, 
di.spensing,  possession  or  i  se  of  a 
controlled  substance  is  pro  libited  in  the 
sponsor's  workpla<»  and  s|  ecifying  the 
actions  that  will  be  taken  a  jainst  its 
employees  for  violation  of  ;uch 
prohibition:  (2)  establishin  ;  a  drug-free 
awarenf-ss  program  to  infoi  m  its 
employees  about  the  dange  s  of  drug 
abuse  in  the  workplace  anc  any 
available  drug  counseling, 
rehabilitation,  and  employees' 
assistance  programs;  (3)  no  ifying  the 
FAA  within  10  days  after  n  ceiving 
notice  of  a"  "employee  crim  nal  drug 
statute  conviction  for  a  viol  jtion 
o<;curring  in  the  workplace:  and  (4) 
making  a  good  faith  effort  t|  maintain  a 
drug-free  workplace. 

3.  The  Nonairport  Sponscr 
Assurances  are  amended  as  follows: 

a.  A.ssurance  C.l.  is  revisf  d  as 
follows: 


C.l.  General  Federal  Requirements 


jniic  Safety 
i.sled  New 


ni 


mentwide 
on- 
vvide 
vjorkplace 


Executive  Orders 

Exe<;utive  Order  12699— Se  s 
of  Federal  and  Federally  As ; 
Building  Con.struction 

Federal  Regulations 

{.  49  CFR  Part  29— Goven 
debarment  and  suspension 
procurement)  and  government 
requirements  for  drug-free 
(grant.s). 

i.  29  CFR  Part  3— Contra( 
sub<:ontractors  on  public  bu 
public  work  financed  in  w 
by  loans  or  grants  from  the 
States. 

m.  49  CFR  Part  41— SeisnJic  safety  of 
Federal  and  federally  assisted  or 
regulated  new  building  cons  truction. 

n.  49  CFR  Part  20— New  restrictions 
on  lobbying. 

b.  As.surance  20  is  revised 

20.  Dispo.sal  of  Land. 

a.  For  land  purchased  uncfcr  a  grajit 
for  airport  noise  compatibili  y  purposes. 
it  will  dispose  of  the  land,  w  hen  the 
land  is  no  longer  needed  for^uch 


ors  and 
Iding  or 

e  or  part 

ited 


/b)l 


Un 


to  read: 


purposes,  at  fair  market  value,  at  the 
earliest  practicable  time.  That  portion  of 
the  proceeds  of  such  disp>osition  which 
is  proportionate  to  the  United  States' 
share  of  acquisition  of  such  land  will,  at 
the  discretion  of  the  Secretary,  1)  be 
paid  to  the  Secretary  for  deposit  in  the 
Tru.st  Fund,  or  2)  be  reinvested  in  an 
approved  noise  compatibility  project  as 
prescribed  by  the  Secretary. 

b.  Disposition  nf  such  land  under  (a) 
will  be  subject  to  the  retention  or 
reservation  of  any  interest  or  right 
therein  necessary  to  ensure  that  such 
land  will  only  be  used  for  purposes 
which  are  compatible  with  noise  levels 
associated  with  operation  of  the  airport. 

c.  Assurance  22  is  deleted. 

22.  Drug-Free  Workplace.  If  will 
provide  a  drug-free  workplace  at  the  site 
of  work  specified  in  the  grant 
application  in  accordance  with  49  CFR 
part  29  by  (1)  publishing  a  statement 
notifying  its  employees  that  the 
unlawful  manufacture,  distribution, 
dispensing,  po.ssession  or  use  of  a 
controlled  substance  is  prohibited  in  the 
sponsor's  workplace  and  .specifying  the 
actions  that  will  be  taken  again.st  its 
employees  for  violation  of  such 
prohibition;  (2)  establishing  a  drug-free 
awareness  program  to  inform  its 
employees  about  the  dangers  of  drug 
abuse  in  the  workplace  and  any 
available  drug  cxjunseling. 
rehabilitation,  and  employees' 
a.ssistance  programs;  (3)  notifying  the 
FAA  within  10  days  after  receiving 
notice  of  an  employee  criminal  dnig 
statute  conviction  for  a  violation 
occurring  in  the  workplace;  and  (4) 
making  a  good  faith  effort  to  maintain  a 
drug-free  workplace. 

jFK  Doc.  94-14149  Filed  6-9-«>4;  8:45  ani| 

BILUNG  CODE  4910-1»-M 


Federal  Aviation  Administration 

Receipt  of  Revision  No.  2  to  Approved 
Noise  Compatibility  Program  and 
Request  for  Review;  Phoenix  Sky 
Harbor  International  Airport,  Phoenix, 
AZ 

AGEMCY:  Federal  Aviation 
Administration.  DOT. 
ACTION:  Notice. 


SUMMARY:  The  Federal  AviaUon 
Adjninistration  (FAA)  announces  that  it 
is  reviewing  a  propcsed  second  revision 
to  the  approved  noise  compatibility 
program  that  was  submitted  for  Phoenix 
Sky  Harbor  Airport  under  the  provisions 
of  Title  I  of  the  Aviation  Safety  and 
Noise  Abatement  Act  of  1979  (Pub.  L. 
90-193)  (hereinafter  referred  to  as  "the 
Act  ")  and  14  CFR  part  130  by  the  City 


of  Phoenix.  Arizona.  The  Noise 
Compatibility  program  was  submitted 
subsequent  to  a  determination  by  FAA 
that  associated  noise  exposure  maps 
.submitted  under  14  CFR  part  150  for 
Phoenix  Sky  Harbor  Airport  were  in 
compliance  with  applicable 
requirements  effective  November  17, 
1988.  The  Noise  Compatibility  Program 
for  Phoenix  Sky  Harbor  International 
Airport  was  approved  by  the  FAA  on 
April  2, 1990.  Revision  No.  1  to  the 
approved  Noise  Compatibility  Program 
was  approved  by  the  FAA  on  August  14, 
1992.  The  proposed  second  revision  to 
the  approved  noise  compatibility 
program  will  be  approved  or 
disapproved  on  or  before  November  23 
1994. 

EFFECTIVE  DATE:  The  effective  date  of  thu 
start  of  FAA's  review  of  the  revision  to 
the  approved  noise  compatibility 
program  is  May  27.  1994.  The  public 
comment  period  ends  July  26.  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  B.  Kessler,  Airport  Planner, 
Airports  Division,  AWP-611.2.  VVasteni- 
Pacific  Region,  Federal  Aviation 
Administration,  P.O.  Box  92007, 
VVorldway  Postal  Center.  Los  Angeles, 
California  90009-2007.  Telephone:  310/ 
297-1534.  Comments  on  the  proposed 
second  revision  to  the  approved  noise 
compatibility  program  should  al.sobe 
submitted  to  the  above  office. 
SUPPLEMENTARY  INFORMATION:  This 
notice  announces  that  the  FAA  is 
reviewing  a  proposed  second  revision  to 
the  approved  noise  compatibility 
program  for  Phoenix  Sky  Harbor 
International  Airport  which  will  be 
approved  or  disapproved  on  or  before 
November  23, 1994.  This  notice  also 
announces  the  availability  of  this 
revision  for  public  review  and 
comment. 

An  airport  operator  who  has 
submitted  noise  exposure  maps  that  are 
found  by  FAA  to  be  in  compliance  with 
the  requirements  of  Federal  Aviation 
Regulations  (FAR)  part  150, 
promulgated  pursuant  to  Title  I  of  the 
Act,  may  submit  a  noise  compatibility 
program  for  FAA  approval  which  sets 
forth  the  measures  the  operator  has 
taken  or  proposes  for  the  reduction  of 
existing  noncompatible  uses  and  for  the 
prevention  of  the  introduction  of 
additional  noncompatible  uses. 

The  FAA  has  formally  received  the 
second  revision  to  the  approved  noise 
compatibility  program  for  Phoenix  Sky 
Harbor  International  Airport,  effective 
on  May  27,  1994.  It  was  requested  that 
the  FAA  review  this  material  and  that 
the  noise  mitigation  measures,  to  be 
implemented  jointly  by  the  airport  and 
surrounding  communities,  be  approved 
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as  a  noise  compatibility  program  under 
section  104(b)  of  the  Act.  On  April  2, 
1990.  the  FAA  approved  the  noise 
compatibility  program  for  Phoenix  Sky 
Harbor  International  Airport.  An 
announcement  of  FAA's  approval  of  the 
noise  compatibility  program  was 
published  in  the  Federal  Register  on 
May  1,  1990.  Revision  Number  1  to  the 
approved  noise  compatibility  program 
was  approved  by  the  FAA  on  August  14, 
1992.  An  announcement  of  FAA's 
approval  of  the  Revision  Number  1  was 
published  in  the  Federal  Register  on 
September  14,  1992.  Preliminary  review 
of  the  submitted  material  for  the  second 
revision  indicates  that  it  conforms  to  the 
requirements  for  the  submittal  of  noise 
compatibility  programs,  but  that  further 
review  will  be  necessary  prior  to 
approval  or  disapproval  of  the  program. 
The  formal  review  period,  limited  by 
law  to  a  maximum  of  180  days,  will  be 
completed  on  or  before  November  23. 
1994. 

The  FAA's  detailed  evaluation  will  be 
conducted  under  the  provisions  of  14 
CFR  part  150,  §  1.50.33.  The  primar>' 
considerations  in  the  evaluation  process 
are  whether  the  proposed  measure  may 
reduce  the  level  of  aviation  safety, 
create  an  undue  burden  on  interstate  or 
foreign  commerce,  or  be  reasonably 
consistent  with  obtaining  t.he  goal  of 
reducing  existing  nonronipatible  land 
uses  and  preventing  the  introduction  of 
additional  nonconipatible  land  uses. 

Interested  persons  a.-e  invited  to 
comment  on  the  propo.sed  revision  with 
specific  reference  to  these  factors.  All 
comments,  other  than  those  properly 
addressed  to  local  land  use  authorities, 
will  be  considered  by  the  FAA  to  the 
extent  practicable.  Copies  of  the  noise 
exposure  map.s,  the  FAA's  evaluation  of 
the  maps,  and  the  proposed  second 
revisiun  to  the  approved  noise 
compatibility  program  are  available  for 
examination  at  the  following  locations: 

Federal  Aviation  Administration.  800 
Independence  Avenue,  SVV.,  room 
617.  Washington.  DC  20591. 

Federal  Aviation  Administration. 
Western-Pacific  Region.  Airports 
Division,  room  3012. 15000  Aviation 
Boulevard,  Hawthorne,  California 
90261. 

City  of  Phoenix,  Aviation  Department, 
3400  Sky  Harbor  Boulevard,  Phoenix, 
Arizona  85034-4420. 

Questions  may  be  directed  to  the 
individual  named  above  under  the 
heading,  FOR  FURTHER  INFORMATION 
CONTACT. 


Issued  in  Hawthorne,  California,  on  May 
27.  1994. 

Herman  C.  Bliss, 

Manager,  Airports  Division.  AWP-600, 
Western-Pacific  Region. 
IFR  Doc.  94-14143  Filed  6-9-94;  8:45  am) 
BILLING  CODE  491fr-1»-M 


Approval  of  Noise  Compatibility 
Program;  Seattle-Tacoma  International 
Airport;  Seattle,  WA 

AGENCY:  Federal  Aviation 
Administration.  DOT. 
ACTION:  Notice. 


SUMMARY:  The  Federal  Aviation 
Administration  (FAA)  announces  its 
findings  on  the  noise  compatibility 
program  submitted  by  the  Director  of 
Aviation  Planning  for  Seattle-Tocoma 
International  Airport  under  the 
provisions  of  Title  I  of  the  Aviation 
Safety  and  Noise  Abatement  Act  of  1979 
(Pub.  L.  96-193)  and  14  CFR  part  150. 
These  findings  are  made  in  recognition 
of  the  description  of  Federal  and  non- 
Federal  responsibilities  in  Senate  Report 
No.  96-52  (1980). 

On  April  15.  1993,  the  FAA 
determined  that  the  noise  exposure 
maps  submitted  by  the  Director  of 
Aviation  Planning  under  Part  150  were 
in  compliance  with  applicable 
requirements.  On  May  18.  1994.  the 
Assistant  Administrator  for  Airports 
approved  the  Seattle-Tacoma 
International  Airport  noise 
compatibility  program.  All  of  the 
program  elements  were  approved. 
EFFECTIVE  DATE:  The  effective  date  of  the 
FAA's  approval  of  the  Seattle-Tacoma 
International  Airport  noise 
compatibility  program  is  May  18.  1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Dennis  G.  Ossenkop;  Federal  Aviation 
Administration;  Northwest  Mountain 
Region;  Airports  Division,  ANM-611; 
1601  Lind  Avenue.  SW..  Renton. 
Washington,  98055-4056.  Documents 
reflecting  this  FAA  action  may  be 
reviewed  at  this  same  locatioii. 
SUPPLEMENTARY  INFORMATION:  This 
notice  announces  that  the  FAA  has 
given  its  overall  approval  to  the  noise 
compatibility  program  for  SealUe- 
Tacoma  International  Airport,  effective 
May  18,  1994.  Under  Section  104(a)  of 
the  Aviation  Safety  and  Noi.se 
Abatement  Act  of  1979  (hereinafter 
referred  to  as  "the  Act",  an  airport 
operator  who  has  previously  submitted 
a  noise  exposure  map  may  svibmit  to  the 
FAA  a  noise  compatibility  program 
which  sets  forth  the  measures  taken  or 
proposed  by  the  airport  opentor  for  the 
reduction  of  existing  noncori.patibility 


land  uses  and  prevention  of  additional 
noncompatibile  land  uses  within  the 
area  covered  by  the  noise  exposure 
maps.  The  Act  requires  such  a  progra;n 
to  be  developed  in  consultation  with 
interested  and  affected  parties  including 
the  state,  local  communities, 
.    government  agencies,  airport  users,  and 
FAA  personnel. 

Eacn  airport  noise  compatibility 
program  developed  in  accordance  with 
Federal  Aviation  Regulation  (FAR)  Part 
150  is  a  local  program,  not  a  Federal 
program.  The  FAA  does  not  substitute 
its  judgment  for  that  of  the  airport 
proprietor  with  respect  to  which 
measures  should  be  recomme'ided  for 
action.  The  FAA's  appioval  or 
disapproval  of  FAR  Part  150  program 
recommendations  is  measured 
according  to  the  standards  expressed  in 
Part  150  and  the  Act  and  is  limited  to 
the  following  determinations: 

a.  The  noise  compatibility  program 
was  developed  in  a.xordance  with  the 
provisions  and  procedures  of  F.^R  Part 
150: 

b.  Program  measures  are  reasonably 
consistent  with  arhieving  the  goals  of 
reducing  existing  noru  ompatible  land 
uses  around  the  airport  and  preveiiti  ig 
the  introduction  of  additional 
nonconipatible  land  uses; 

c.  Program  measures  would  not  rri:ate 
an  undue  burden  on  interstate  or  for  jign 
commerce,  unjustly  discriminrite  agiinst 
types  of  classes  of  aeronautical  use's, 
violate  the  terms  of  airport  grant 
agreements,  or  intrude  into  areas 
preempted  by  the  Federal  Coveniment: 
and 

d.  Program  measures  relating  to  the 
use  of  flight  procedures  can  be 
implemented  within  the  p^-ricd  (•>.'  red 
by  the  program  without  derogating 
safety,  adversely  affecting  the  t  iricitnt 
use  and  management  of  the  nnvigab'e 
airspace  and  air  traffic  control  svste  ns. 
or  adversely  affe«:ting  oilier  powers  ind 
responsibilities  of  the  Administrator 
prescribed  by  law. 

Specific  limitations  with  respect  to 
FAA's  approval  of  an  airport  noise 
compatibility  program  are  delineated  in 
Far  part  150,  §  150.5.  Approval  is  nnt  a 
determination  concerning  the 
acceptability  of  land  u.ses  under  Feceral. 
state,  or  local  law.  Approval  does  not  by 
itself  constitute  an  FAA  impleniHiilmg 
action.  A  request  for  Federal  action  or 
approval  to  implement  specifir:  nois,; 
compatibility  measures  may  be 
required,  and  an  FAA  decision  or.  tl:3 
request  may  require  an  envirunnwiiil.J 
as.ses.sinent  of  the  proposed  h  M.in. 
Approval  does  not  constitute  a 
commitment  by  the  FAA  to  fi'-iin<.iiii'y 
assi.st  in  the  implementatirm  of  d/e 
program  nor  a  determiiialiu;j  :),ui  nil 
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measures  covered  by  the  p  •ograrri  are 
eligible  for  grant-in-aid  fur  ding  from  the 
FAA.  Where  Federal  fundi  ig  is  sought, 
requests  for  project  grants  nust  be 
submitted  to  the  FAA  Airp  oris  District 
Office  in  Seattle,  Washingtin. 

The  Port  of  Seattle  subm  tted  to  the 
FAA  the  noise  exposure  m  ips, 
descriptions,  and  other  doc  umentation 
produced  during  the  noise  compatibility 
planning  study  conducted  it  Sealtle- 
Tacoma  International  Airport.  The 
Seattle-Tacoma  Internal  ion  ill  Airport 
noise  exposure  maps  were  determined 
by  FAA  to  be  in  complianc ;  with 
applicable  requirements  or  April  15, 
199.3.  Notice  of  this  determination  was 
published  in  the  Federal  R  agister  on 
April  27,  1993. 

The  Seattle-Tacoma  Intej  national 
Airport  noi.se  compatibility  program 
contains  a  propored  noise  <  ompatibility 
program  c:  uprised  of  actio  ns  designed 
for  phased  implementation  bv  airport 
management  and  adjacent  j  jrisdictions 


from  the  date  of  study  com 


vear  1996.  It  was  requested  that  the  FAA 

evaluate  and  approve  this  i  loterial  as  a 

noise  ( ompatibility  progrr.i 

described  in  Setrtion  104(b) 

The  FAA  began  its  review  c 

program  on  November  19,  1  993  and  was 

required  by  a  provision  oft  le  Act  to 

approve  or  disapprove  the  |  rogram 

Within  lau  days  (other  than  I 

new  flight  procedures  for  m  • 

Failure  to  approve  or  disap 

program  within  the  130-dai 

be  deemed  to  be  an  approv; 

program. 

The  submitted  program  c  intamed  10 
p.-opo.sed  actions  for  noise  r  litigation  on 
and  off  the  airport.  The  FAJ  . 
its  review  and  dal<;rmin.'itio  i 
procedury!     .d  substantive 
ts'quiroments  of  the  Act  anc 
have  N.^n  satisfied.  The  ovt  rail 
program,  therefore,  was  app  -oved  by  the 
Assistant  Administrator  for 
effective  May  18,  1994. 

These  determinations  are 
-detail  in  a  Record  of  Appro\ 
by  the  Assistant  Administra 
Airports  on  May  18,  1994. 1 
of  Approval,  as  well  as  othe 
materials  and  the  document 
ccmpiising  that  submitta  . 
for  review  al  the  FAA  offic:e 

and  at  the  administrative  of  ... 

Seattle-Ta(  oma  Internationa  Airport. 

Issiifd  in  Kpntfin.  Washingtor  .  oii  Mav  25 
m'»4. 

David  Field, 

Actinti  Mar.:>j>er.  Airports  Dnisi 

Mountain  Bp.gion. 

|FR  D«>c.  94-14144  Filed  ti-<Ml 
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Aviation  Ruiemaking  Advisory 
Committee;  Transport  Airplane  and 
Engine  Issues 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  establishment  of  the 
Braking  Systems  Harmonization 
Working  Group. 

SUMMARY:  Notice  is  given  of  the 
establishment  of  the  Braking  Systems 
Hannonization  Working  Group  by  the 
Aviation  Rulemaking  Advisory 
Committee  (ARAC).  This  notice  informs 
the  public  of  the  activities  of  the  ARAC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  H.  Borfitz,  Assistaiii  Executive 
Director,  Aviation  Rulemaking  Advisory 
Committee,  Transport  Airplane  and 
Engine  Issues.  FAA  Engine  &  Propeller 
Directorate,  12  New  England  Executive 
Park.  Burlington,  Ma.ssachusetts  01803; 
telephone  (617)  238-7110,  fax  (617) 
238-7199. 

SUPPLEMENTARY  INFORMATION:  On 
January  22.  1991  (56  FR  2190).  the 
Federal  Aviation  Administration  (FAA) 
established  the  Aviation  Rulemaking 
Advisory  Committee  (ARAC).  The 
committee  provides  advice  and 
recommendations  to  the  FAA 
Admini.strator,  through  the  Associate 
Administrator  for  Regulation  and 
Certification,  on  tiie  full  range  of  tlu} 
FAA's  rulemaking  activities  with 
resp'jct  to  aviation-related  issues. 

In  order  to  develop  such  advice  and 
recommendations,  the  ARAC  may 
choose  to  establish  working  groups  to 
which  specific  tasks  are  assigned.  Such 
working  groups  are  comprised  of 
experts  from  tho-^.e  organizations  having 
an  interest  in  the  assigned  tasks.  A 
wo.'-kfng  group  member  need  not  be  a 
representative  of  the  full  committee. 
Recently  the  ARAC  established  the 
BrakifTg  Systems  Harmonization 
Working  Group. 

The  FAA  announced  at  the  Joint 
Aviation  Authorities  (lAA)-Federai 
Aviation  Administration  (FAA) 
Harmonization  Conference  in  Toronto, 
Canada  June  2-5,  1992  that  it  would 
consolidate  within  the  ARAC  structure 
an  ongoing  objective  to  "harmonize"  the 
Joint  Aviation  Requirements  (JAR)  and 
the  Federal  Aviation  Regulations  (FAR). 

Tasks 

The  Braking  Systems  Harmonization 
Working  Croup  is  charged  with 
recommending  to  the  ARAC  new  or 
revised  requirements  for  approval  of 
brakes  installed  on  transport  category 
airplanes.  The  product  of  this  exerci.se 
is  intended  to  be  a  harmonized 
standard,  acceptable  to  both  the  FAA 


and  the  Joint  Aviation  Authorities 
(JAA). 

Reports 

The  Braking  Systems  Harmonization 
Working  Group  should  develop  and 
present  to  the  ARAC: 

1.  A  recommended  work  plan  for 
completion  of  the  task,  including  the 
rationale  supporting  such  plan,  for 
consideration  at  the  meeting  of  the 
ARAC  to  consider  transport  airplane 
and  engine  issues  held  following 
publication  of  this  notice; 

2.  A  detailed  conceptual  presentation 
on  the  proposed  recommendation{s), 
prior  to  proceeding  with  the  work  stated 
in  item  3.  below; 

3.  A  draft  Notice  of  Proposed 
Rulemaking  (NPRM),  with  supporting 
economic  and  other  required  analyses, 
and/or  any  other  related  guidance 
material  or  collateral  documents  the 
working  group  determines  to  be 
appropriate;  or.  if  new  or  revised 
requirements  or  compliance  methods 
are  not  recommended,  a  draft  report 
.stating  the  rationale  for  not  making  sucii 
recommendations;  and 

4.  A  status  report  at  each  meriting  of 
the  ARj'^C  held  to  consider  transport 
airplane  and  engine  issues. 

Participation  in  Working  Group  Task 

An  individual  who  has  expertise  in 
the  siibjoct  maHer  .ind  wishes  to  become 
a  member  of  the  working  group  should 
write  to  tiie  person  listed  under  the 
«  a  pi  ion  FOR  FURTHER  INFORMATION 
CONTACT  expressing  that  desire, 
describing  his  or  her  interest  in  the  task 
and  stating  the  expertise  he  or  she 
would  bring  to  the  working  group.  The 
request  will  be  reviewed  w;th  the 
as.sistant  chainnan  and  v.'orking  group 
leadfir.  and  the  individual  will  be 
advised  whether  or  not  the  request  c.tu 
be  accommodated. 

The  Secretary  of  Transportation  has 
determined  that  the  information  and  use 
of  the  Aviation  Rulemaking  Advisory 
Committee  are  neces.sary  in  the  public 
interest  in  connection  with  the 
performance  of  duties  imposed  on  the 
FAA  by  law.  Meetings  of  the  Aviation 
Rulemaking  Advisory  Committee  will 
be  open  to  the  public,  except  as 
authorized  by  sec;tion  10(d)  of  the 
Federal  Advisory  Committee  Act. 
Meetings  of  the  working  group  will  not 
be  open  to  the  public,  except  to  the 
extent  that  individuals  with  an  interest 
and  expertise  are  selected  to  participate. 
No  public  announcement  of  working 
group  meetings  will  be  made. 


Issued  in  Washington,  DC.  on  |une  3, 1994. 
Chris  A.  Christie, 

Exfviitive  Director.  Aviation  nulemuking 
Advisory  Committee. 

|FR  Doc.  94-14146  Filed  B-9-94:  8:45  am] 
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Aviation  Rulemaking  Advisory 
Committee;  Transport  Airplane  and 
Engine  Issues 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 

ACTION:  Notice  of  new  task  assignments 
for  the  Aviation  Rulemaking  Advisory 
Committee. 

3UVMARY:  Notice  is  given  of  new  ta.sk 
assignments  for  the  Loads  and 
Dynamics  Harmonization  Working 
Group  of  the  Aviation  Rulemaking 
Advi.scry  Committee  (AR.'\C).  This 
notice  informs  the  public  of  the 
activities  of  the  ARAC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  H.  Borfitz,  Assistant  Executive 
Director.  Aviation  Rulemaking  Advisory 
Committee,  Transport  Airplane  and 
Engine  Issues,  FAA  Engine  &  Propeller 
Directorate,  12  New  England  Executive 
Park,  Burlington,  Mas.sachu.seUs  01803: 
telephone  (617)  238-7110.  fax  (fil7) 
238-7199. 

SUPPLEMENTARY  INFORMATION:  Oil 
January  22.  1991  (5^  FR  2190).  tha 
Federal  Aviation  Administration  (FAA) 
established  the  Aviation  Rulemnking 
Advi.-iory  Committee  (AR.\C).  The 
committee  provides  advice  and 
recommendations  to  the  FAA 
Administrator,  through  the  Associate 
Administrator  for  Regulation  and 
Certification,  on  the  full  range  of  the 
FAA's  rulemaking  activities  with 
ruspoct  to  aviation-related  issues.. 

In  order  to  develop  such  advice  and 
recommendntions,  the  ARAC  may 
choo.se  to  establish  working  groups  to 
which  specific  tasks  are  assigned.  Such 
working  groups  are  comprised  of 
experts  from  those  organizations  having 
an  interest  in  the  a.ssigned  ta5,ks.  A 
working  group  member  need  not  be  a 
representative  of  the  full  committee. 
One  of  the  working  groups  established 
by  the  ARAC  is  the  Loads  and  Dynamics 
Harmonization  Working  Group. 

The  FAA  announced  at  the  Joint 
Aviation  Authorities  (JAA)-Federal 
Aviation  Administration  (FAA) 
Harmonization  Conference  in  Toronto, 
Canada  June  2-5.  1992.  that  it  would 
con.solidate  within  the  ARAC  structure 
an  ongoing  objective  to  "harmonize"  the 
Joint  Aviation  Requirements  (J.^R)  and 
the  Federal  Aviation  Regulations  (F,\R). 
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Tasks 

The  Loads  and  Dynamics 
Harmonization  Working  Group's  tasks 
are  as  follows: 

Task  J— Interaction  of  Systems  and 
Structure:  Review  existing  special 
conditions  for  fly-by-wire  airplanes  and 
existing  requirements  for  control 
sy.stems,  including  automatic  and/or 
power-operated  systems,  and 
recommend  to  the  ARAC  any  new 
revised  general  requirements  needed  for 
flight  control  systems  and  structures 
affected  by  those  systems  {§§  25.302, 
25.671,  25.1329,  part  25  appendix  K). 

Task  2— Continuous  Turbulence 
Loads:  Revi-jw  the  requirement  for  the 
continuous  turbulence  standard  in  light 
of  the  ARAC  proposal  for  a  tuned 
discrete  gust  requirement  in  order  to 
determine  whether  the  continuous 
turbulence  requirement  should  be 
revised  or  removed  from  the  FAR-'JAR 
for  belter  consistency  with  the  new 
proposed  tuned  discrete  gust  criteria 
(§  25.305(d)). 

Toik  3— Strength  and  Deformation: 
Review  the  recent  requirements  adopted 
in  the  FAR  by  Amendment  25-77  (for 
the  design  of  transport  airplanes  again.st 
buffet  and  forced  structural  vibrations) 
and  consider  appropriate  changes  lor 
the  JAR  and  FAR  to  harmonize  these 
rules  (§S  25.305(e)  and  (f)). 

Task  4~D('S!gn  Flap  Speeds:  Review 
the  current  flap  design  loads 
requirements  to  resolve  di.''ferences  in 
interpretation  between  the  FAA  and 
JAA  concerning  the  structural  design 
stall  speeds  on  which  the  flap  design 
speeds  are  ba.sed.  Recent  measurements 
of  gu.st  speeds  at  low  altitudes,  where 
flaps  are  normally  extended,  indicate  a 
more  severe  gust  environment  may  be 
present.  Review  all  aspects  of  the  flap 
design  load  requirements,  including  the 
design  airspeeds,  vertical  and  head-on 
design  gust  criteria,  and  the  effects  of 
automatic  retraction  and  load  relief 
.systems  {§  25.335(e)). 

Task  S — Residual  Strength  Loads  for 
Damage  Tolerance:  Review  the 
differences  in  residual  strength  design 
load  requirements  between  the  FAR  and 
JAR  and  resolve  differences  to 
harmonize  this  rule.  Prepare  a  Notice  of 
Proposed  Rulemaking  or  make 
recommendations  to  other  ARAC  efforts 
concerning  FAR  §25.571.  so  that  they 
can  be  included  in  rulemaking  that  may 
be  forthcoming  from  those  efforts 
(S  25.571(b)). 

Task  6 — Shock  Absorption  Tests: 
Revieiv  the  changes  recently  introduced 
into  the  JAR  that  have  resulted  in 
differences  between  the  FAR  and  JAR  in 
regard  to  the  requirement  for  shock 
ab.sorption  tests.  Review  tho.se  changes 


in  view  of  harmonizing  the  FAR  and 
JAR  ({?  25.723(a)). 

Task  7— Rough  Air  Speed:  The  ARAC 
has  proposed  a  new  §25.1517 
concerning  rough  air  speed  design 
standards  in  its  proposal  for  a  tuned 
discrete  gust  requirement.  This  action  is 
harmonized  with  the  current  JAR 
25.1517;  however,  further  changes  in 
the  rough  air  speed  requirement  may  \ie 
needed  in  both  the  FAR  and  JAR. 
Review  JAR  25.1517  and  the  new 
proposed  FAR  25.1517  to  determine  if 
further  changes  are  needed.  If  so. 
prepare  a  Notice  of  Proposed 
Rulemaking,  or.  if  po.ssible,  coniiiine 
these  changes  with  other  rulem.nking 
efforts  (§25.1517). 

Task  8— Taxi.  Takeoff  and  Landing 
Roll:  Prepare  an  advisory  circ;ular  that 
establishes  criteria  that  may  be  used  to 
calculate  rough  runway  and  tnxiwav 
loads,  as  required  by  §§  25.491,  25.235. 
and  25.305. 

Task  9 — Braked  Roll  Conditions: 
R(;view  the  provisions  of  §25.493  of  the 
FAR  and  JAR  concerning  the  braked  roll 
condition  and  finalize  a  harmonized 
Notice  of  Propo.sed  Rulemaking. 

Reports 

For  each  task  li.sted.  the  Loads  ami 
Dynamics  Harmonization  Working 
(.roup  should  develop  and  pre.sent  to 
the  ARAC:   ' 

1.  A  recommended  work  plan  for 
completion  of  the  task,  including  the 
niliouale  supporting  such  plan,  for 
consideration  at  the  meeting  of  the 
AR.\C  to  consider  transport  airpkuie 
and  engine  issues  hcsld  following 
[uiMication  of  this  notice; 

2.  A  detailed  conceptual  presentation 
Oil  the  propo.sed  rtH;onimendalion(s), 
prior  to  proceeding  with  the  work  .stated 
in  item  3.  below; 

3.  A  draft  Notice  of  Propo.sed 
Riiiciiiaking.  with  supporting  economic: 
and  other  required  analyses,  and/or  any 
other  related  guidance  material  or 
collateral  doc  uments  the  working  group 
determines  to  be  appropriate:  or,  il  new 
or  revised  requirements  or  compliance 
methods  are  not  recoinmend»;d.  a  draft 
report  stating  the  rationale  for  not 
m.Tkiiig  snc:h  rec:oniinendatiuns;  and 

4.  A  status  report  at  each  meeting  of 
IIh'  ARy\C  held  to  consider  transport 
airplane  and  engine  issues. 

Parlicipatiun  in  Working  Group  Task 

All  individual  who  has  expertise  in 
the  subjec;t  matter  and  wishes  to  bec;onie 
a  member  of  the  working  group  should 
write  to  the  person  listed  uiidiT  the 
c:apti;)r!  FOR  FURTHER  INFORMATION 
CONTACT  expressing  that  d«;sirt;, 
desc;ribing  his  or  her  interest  in  the 
Insk(s).  and  stating  the  expertise  he  or 
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she  would  bring  to  the 
The  request  will  be  revi 
assistant  chairman  and 
leader,  and  the  individ 
advised  whether  or  not 
be  accommodated. 

The  Secretary  of  Tran 
determined  that  the  in 
of  the  Aviation  Rulemal^ing 
Committee  are  necessa 
interest  in  connection 
performance  of  duties 
FAA  by  law.  Meetings  o 
Rulemaking  Advisory 
be  open  to  the  public, 
authorized  by  section  l(. 
Federal  Advisory  Com 
Meetings  of  the  workin 
be  open  to  the  public, 
extent  that  individuals 
and  expertise  are  selects  d 
No  public  announcemer  t 
group  meetings  will  be 

Issuwl  in  Washington.  D( 
Chris  A.  Christie, 
Execulive  Director.  Aviatio 
Advisory  Committee. 
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Air  Traffic  Procedures  ^dvisory 
Committee 


AGENCY:  Federal  Aviali 
Administration  (FAA), 
ACTION:  Notice  of  meetinb 


S!  u 


n 


SUMMARY:  The  FAA  is  i 
to  advise  the  public  that 
the  Federal  Aviation  Ad 
Traffic  Procedures  Adv 
(ATPAC)  will  be  held  to 
air  traffic  control  proccd 
practices  for  standardise 
clarification,  and  upgrad 
terminology  and  procedi 

DATES:  The  meeting  will 
July  11  through  July  14, 
a.m.  to  5  p.m.  each  day. 

ADDRESSES:  The  meeting 
the  Helicopter  Associati 
International,  1635  Prin 
Alexandria,  VA 

FOR  FURTHER  INFORMATIOf 
Mr.  VV.  Frank  Price,  Exec 
ATPAC,  Air  Traffic  Rule 
Pro(  edures  Service,  800 
Avenue,  SVV.,  VVashingt 
telephone  (202)  267-372 
SUPPLEMENTARY 
to  serf  ion  10(a)(2)  of  the 
Advisory  Committee  Act 
463m;  ,5U.S.C.  App.2), 
given  of  a  meeting  of  the 
held  from  July  11  througli 
at  the  Helicopter  As.soci.'j 
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CONTACT: 
itive  Director, 
and 

dependence 
.DC  20591. 


INFORMA-qiON:  Pursuant 
"ederal 
(Pub.  L.  92- 

ice  is  hereby 
^TPAC  to  be" 
July  14.  1994, 
i.on 


n  )t 


International,  1635  Prince  Street, 
Alexandria.  VA. 

The  agenda  for  this  meeting  will  cover 
a  continuation  of  the  Committee's 
review  of  present  air  traffic  control 
procedures  and  practices  for 
standardization,  clarification,  and 
upgrading  of  terminology  and 
procedures.  If  will  also  include: 

1.  Approval  of  Minutes. 

2.  .Submission  and  Discusbion  of  Areas  of 

Concern. 
Discussion  of  Potential  Safety  Items. 
Report  from  Execulive  Director. 
Items  of  Interest. 
Discussion  and  agreement  of  location  and 

dates  for  subsequent  meetings. 

Attendance  is  open  to  the  interested 
public  but  limited  to  the  space 
available.  With  the  approval  of  the 
Chairperson,  members  of  the  public  may 
present  oral  statements  at  the  meeting. 
Persons  desiring  to  attend  and  persons 
desiring  to  present  oral  statements 
should  notify  the  person  listed  above 
not  later  than  July  8,  1994.  The  next 
quarterly  meeting  of  the  FAA  ATPAC  is 
planned  to  be  held  from  October  17-20, 
1994,  in  Washington.  DC.  Any  member 
of  the  public  may  present  a  written 
.statement  to  the  Committee  at  any  time 
at  the  address  given  above. 

Issued  in  VVasliint'lon.  DC.  on  June  3, 1994. 
W.  Frank  Price. 

Executive  Director.  Air  Traffic  Procedures 
Advisory  Committee. 

jFR  D;k:.  94-14150  Filed  6-9-94;  8;45  .iml 
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Aviation  Rulemaking  Advisory 
Committee;  Transport  Airplane  and 
Engine  Issues 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  new  task  a.ssignment 
for  the  Aviation  Rulemaking  Advisory 
Committee. 

SUMMARY:  Notice  is  given  of  new  task 
assignments  for  the  Flight  Test  Working 
Group  of  the  Aviation  Rulemaking 
Advisory  Committee  (ARAC).  This 
notice  informs  the  public  of  the 
activities  of  the  ARAC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  H.  Borfitz,  Assistant  Executive 
Director.  Aviation  Rulemaking  Advisory 
Committee,  Tran.sport  Airplane  and 
Engine  Issues,  FAA  Engine  &  Propeller 
Directorare,  12  New  England  Executive 
Park,  Burlington,  Massachusetts  01803; 
telephone  (617)  238-7110,  fax  (617) 
238-7199. 

SUPPLEMENTARY  INFORMATION:  On 
January  22,  1991  (56  FR  2190),  the 
Federal  Aviation  Administration  (FAA) 


established  the  Aviation  Rulemaking 
Advisory  Committee  (ARAC).  The 
committee  provides  advice  and 
recommendations  to  the  FAA 
Administrator,  through  the  Associate 
Administrator  for  Regulation  and 
Certification,  on  the  full  range  of  the 
FAA's  rulemaking  activities  with 
respwjt  to  aviation-related  issues. 

In  order  to  develop  such  advice  and 
recommendations,  the  ARAC  may 
choose  to  establish  working  groups  to 
which  specific  tasks  are  assigned.  Such 
working  groups  are  comprised  of 
experts  from  those  organizations  having 
an  interest  in  the  assigned  task.  A 
working  group  member  need  not  be  a 
representative  of  the  full  committee. 
One  of  the  working  groups  established 
by  the  ARAC  is  the  Flight  Test  Working 
Group. 

The  FAA  announced  at  the  Joint 
Aviation  Authorities  (JAA)-Federal 
Aviation  Administration  (FAA) 
Harmonization  Conference  in  Toronto. 
Canada  June  2-5,  1992,  that  it  would 
consolid.ite  within  the  ARAC  structure 
an  ongoing  objective  to  "harmonize"  the 
Joint  Aviation  Requirements  (JAR)  and 
the  Federal  Aviation  Regulations  (FAR). 

Task 

The  Flight  Test  Working  Groups  tasks 
are  as  follows: 

Task  1 — Gate  Requirements  for  High 
Lift  Devices:  Recommend  to  the  ARAC; 
simplified  and  clarified  requirements 
related  to  gated  positions  on  the  control 
used  by  the  pilot  select  the  position  of 
an  airplane's  high  lift  devices. 

Task  2— Flight  Characteristics  in  Icin:^ 
Conditions:  Recommend  to  the  AR,^C 
new  or  revised  requirements  and 
compliance  methods  related  to  airplane 
performance  and  handling 
(haracteri.stics  in  icing  conditions. 

Rp|M)rts 

For  each  task  listed  above,  the  Flight 
Te.st  Working  Group  should  develop 
and  present  to  the  ARAC: 

1.  A  recommended  work  plan  for 
completion  of  the  task,  including  the 
rationale  supporting  such  plan,  for 
consideration  at  the  meeting  of  the 
ARAC  to  consider  transport  airplane 
and  engine  issues  held  following 
publication  of  this  notice; 

2.  A  detailed  conceptual  presentation 
on  the  proposed  recommendation(s). 
prior  to  proceeding  with  the  work  stated 
in  item  3.  below; 

3.  A  draft  Notice  of  Proposed 
Rulemaking  (NPRM).  with  supporting 
economic  and  other  required  analyses, 
and/or  any  other  related  guidance 
material  or  collateral  documents  the 
working  group  determines  to  be 
appropriate;  or,  if  new  or  revised 
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requirements  of  compliance  methods 
are  not  recommended,  a  draft  report 
stating  the  rationale  for  not  making  such 
recommendjtion.s;  and 

4.  A  status  report  at  each  meeting  of 
the  ARAC  held  to  consider  traiisport 
airplane  and  engine  issues. 

Participation  in  Working  Group  Task 

An  individual  who  has  expertise  in 
the  subject  matter  and  wishes  to  become 
a  member  of  the  working;  group  should 
write  to  the  person  listed  under  the 
caption  FOR  FURTHER  INFORMATION 
CONTACT  expressing  that  de.'^ire. 
describing  his  or  h(  r  inteitst  in  the  task 
and  stating  the  e.xpertise  he  or  she 
would  bring  to  the  working  group.  The 
request  will  be  reviewed  with  the 
assistant  chairman  and  working  group 
leader,  and  the  individual  will  be 
advised  whether  or  not  the  recjuest  can 
be  accommodated. 

The  Secretary  of  Transportation  has 
determined  that  the  information  and  Use 
of  the  Aviation  Rulemaking  Advisory 
Committee  are  necessary  in  tiu;  public 
interest  in  connection  with  the 
performance  of  duties  imposed  on  the 
FAA  by  law.  Meetings  of  the  Aviation 
Rulemaking  Advi.sor\-  Conunittee  will 
be  open  to  the  public,  except  as 
authorized  by  section  10(dJ  of  the 
Federal  Advisc.-y  Committee  Act. 
Meetings  of  the  working  group  wiil  not 
be  open  to  the  public:,  except  to  the 
extent  that  individuals  with  an  interest 
and  experti.sc  are  selected  to  participate. 
No  public  announcement  of  working 
group  meetings  will  he  made. 

N-iuc,-'  in  Wiishin;;ton.  IX:.  ijii  |ui;c  ;i.  1>)<)4. 
('hris  A.  Christie, 

txHi-mivf  Director.  Avictinn  Ihilf making 
Advisory  Committee. 
|i  K  Due.  94-14145  I'ilef!  b-H-iil;  K:4.'-)  am] 

BILUN3  CODE  4910-1J-M 


Passenger  Faciliry  Charge  (PFC) 
Approvals  a^^d  Disapprovals 

AGFNCY:  Federal  Aviation 
Ad  ninistration  (FAA).  DOT. 
ACTION:  Monthly  Noli(;e  of  PFC 
Approvals  and  Disapprovals.  In  May 
1994,  there  were  six  applications 
approved. 


SUMMARY:  The  FAA  publishes  a  monthly 
notice,  as  appropriate,  of  PFC  approvals 
and  disapprovals  under  the  provisions 
of  the  Aviation  Safety  and  C^opacity 
Fxpansion  Act  of  1990  (Title  IV  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1990)  (Pub.  L.  101-508)  and  part  \T->H  of 
(he  Federal  Aviation  Regulations  (14 
C;FR  part  158).  This  notice  is  published 
pursuant  to  paragraph  d  of  §  158.29. 


PFC  Applications  Approved 

Public  Agency:  City  of  Boise,  Idalio. 
Application  Number:  94-01 -C-00- 
BOI. 

Application  Typo:  Impose  and  Use 
PFC  Revenue. 
PFCU-vel:S:i.Oti. 
Total  Aoprovrd  Nvt  PRC Hf venue 
Sfi.857,774. 

Cl:nriie  Effective  Date:  AugusX  1,  1994. 
F.-;ti mated  Charge  Expiration  Date: 
Ociober  1.  1998. 

Clas.'i  of  Air  Carriers  Not  Required  To 
Collect  PFC's:  Part  135  air  taxi.' 
comniercial  cperators  who  conduct 
operations  in  air  commerce  carryiiig 
persons  for  compensation  or  hire. 
ex(  ept  air  taxi/comrnercial  operators  of 
public  or  private  charters  in  aircraft 
with  a  seating  unpacity  of  10  or  more. 
Delermination:  App'roved.  Based  on 
inform  ition  submitted  by  the  public 
agency,  the  FAA  has  determined  that 
the  proposed  class  accounts  for  less 
than  1  percent  of  the  total  enplanenients 
at  Boi^e  Air  Terminal. 

Brief  Description  of  Projects  Approved 
For  Collection  and  L'.se:Taxiwav  safety 
iinprovements.  Aircraft  re.scue  and 
firefighting  (ARFF)  improvements. 
Terminal  safety  improvements.  Air 
carrier  capacity  improvement.s.  Land 
acquisition  and  (perimeter  road.  Snow 
removal  equipnufiil  sifety 
improvements. 

Brief  Description  of  Project  Approved - 
In-Port  For  Collection  and  Use:  Planning 
studies. 

Determination:  Approved  in  part.  The 
financial  plan  duplicates  work  already 
accomplished  in  the  master  plan  update 
completed  in  1993;  therefore,  the  FAA 
has  determined  that  this  element  of  the 
project  does  not  meet  any  of  the  pr  ;;;^ct 
eligibility  criterion  set  forth  in  section 
158.15(a). 
Decision  Date:  May  13,  1994. 
For  Further  Information  Contort: 
Sandra  M.  Simmons.  Seattle  Airports 
District  Office.  (206)  227-2656. 

PuW/r/^gcnrv'.- Metropolitan  Airports 
Commission.  Minneapolis,  Minnesota. 

Application  Number:  94-02-C-OO- 
MSP. 

Application  Tv/w;  Impo.se  and  Use 
PFC  Revenue. 

/'FC/>ev(?/.$3.00. 

7'o/f;/  Approved  Net  PRC  Revenue: 
SI  13,084.000. 

Earliest  Charge  Effective  Date:  August 
1.  1994. 

Estimated  Charge  Expiration  Date: 
June  1.1998. 

Class  of  Air  Carriers  Not  Required  To 
Collect  PFC's:  Air  taxi/conmien:ial 
operators  filing  FAA  Form  1800-31. 

D<.'/fcTr7)/nntion;  Approved.  Ba.sed  on 
information  submitted  by  the  public 


agency,  the  FAA  has  determined  that 
the  proposed  class  accounts  for  less 
than  1  perf:ent  of  the  total  enplanenients 
at  Minneapolis-St.  Paul  International 
Airport. 

Brief  Description  of  Projects  Approved 
For  Collection  and  t'.se.  Airport  noise 
and  o[)erations  monitoring  sv.stem. 
Centennial  School  noise  abatement — 
phase  3.  Airside  electrical 
modifications.  Airfield  drainage 
adjustments.  MHH  remote  apron  blast 
tence,  Home  insulation/home  buvouls— 
I'art  150  sound  insulation  projei:ts.  1993 
airlield  guidance  signage.  1993  airside 
bituminous.  New  Ford  Town/Rich 
Acres  acquisition.  Airport  security 
system  modifications,  Airside 
bituminous  construction.  Apron  lighting 
upgrade.  Security  checkpoints 
reio<;alion.  Pavement  religbililation— 
aprons,  taxiways.  and  others.  Pavement 
reiiabiliiation— nmways  4/22  and  11R/ 
29L  intersection.  Airfield  drainage  strip 
ret;onstruction.  School  noisi;  abjiteinent 
projects— Part  15,)  sound  insulation. 
Pavement  rehabi I itatioti— runway  IIR/ 
29L.  Pavement  rehabilalion— runv.av 
llI./29Rsegment  2. 

Brief  Desciption  of  Project  Approved- 
InPart  For  Collection  and  I'se: 
Lindl)ergh  terminal  chiller  repl.icement. 

De/crm/nof/on;  Approved  in  part. 
This  chiller  serves  both  eligible  and 
im^ligible  areas.  PRC  approval  is  limited 
to  th.e  eligible  volume  of  spate  served  by 
tliet.h.iller. 

Decision  Date:Ma\  13.  1994. 

For  Further  Information  Contact: 
Franklin  Benson.  Minneapolis  Airports 
District  Office.  (fil2J  725-4221. 

Public  Agency:  Muscle  Shoals 
Regional  Airport  Authority.  Muscle 
Shoals.  Alabama. 

Application  Nuniher:  94-02-C-OO- 
MSl,. 

Application  Type.  Impo.se  and  Use 
PFC  Revenue. 

PtC  Level:  S.:\.m. 

Total  Approved  Net  PFC  Revenue 
.?r,0,t)0(). 

Estimated  Charge  Effective  Date: 
February  1.  1995. 

Estimated  Charge  Expimtion  Dote  Fur 
This  Approval:  February  1.  1997. 

Class  of  Air  Carriers  Not  Reipnred  To 
Collect  PECS:  None. 

Brief  Description  of  Projects  Approved 
For  Collection  and  I  '.sf  •.  Purchase  ARFF 
vehicle.  Complete  f:onstru(;tion  of 
taxiway  B,  Install  security  fem.ing.  .Seal 
air  carrier  ramp. 

Decision  Date:  May  17.  1994. 

For  Further  Information  Contact: 
FIton  F.  )av.  lacksnn  Airjiorts  District 
Office,  (601)96,5-4628. 

Public.  Agency:  Fort  Smith  Airport 
Commission,  Fort  Smith.  Arkansas. 
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approved 


etf  nil 


Application  Number 
FSM. 

Application  Type:  Im 
Revenue. 

PFC  Level:  $3.00 

Total  Approved  Net 
$4,040,076. 

Charge  Effective  Dale 

Estimated  Charge 
April  1,2007. 

Class  of  Air  Carriers  N 
Collect  PFCS:  Unschedu 
taxi  and  charter  operator 
with  12  seats  or  less. 

Determination:  A 
information  submitted  h^ 
agency,  the  FAA  has  d 
the  proposed  class  accou 
than  1  percent  of  the  tota 
at  Fort  Smith  Regional  A 

Brief  Description  of  Pnj/i 
For  Collection  Only:  PFC 
Airport  Improvement 
proje<:ts:  Land  acquisitio 
compatibility,  Reconstru 
portion  of  general  aviati 
Reconstruction  of  west 
general  aviation  ramp,  N 
and  noise  study  update, 
west  portion  of  taxiway  / 
and  taxiway  F,  Construct 
portion  of  taxiway  A.  Di 
pas.senger  lift.  Acquire 
Overlay  and  marking  of 
Overlay  of  taxiway  B,  Ov 
marking  of  runway  1/1 
Airport  master  plan  upda ; 
area  development  plan, 
complex  development 
parking  apron.  Terminal 
parking  lot  and  access  ro 
airfield  pavement,  Install 
condition  scanner  Isenso 
2.'>,  Install  security  impro 
Purchase  maintenanc 
equipment  [blower  unit  r 
spreader). 

Brief  Description  o^ 
Disapproved:  Extend  ru 
parallel  taxiway  with  ho 
relocate  instrument  land 
visual  approach  slope  in 
approach  lights. 

Determination:  Di.sa 
FAA  determined  that  fhei 
not  meet  the  requirement ; 
§158.25(b)(14)(i);  there 
is  not  PFC  eligible.  The  fi 


^-Ol-I-OO- 
PFC 


pjsel 


PI  C  Revenue: 

\ugust  1,  1994. 
Expi  'ation  Date: 

>t  Required  To 
ed  part  135  air 
using  aircraft 


e/sr  ow 


m 


State,  applicafron 


Alabama: 

92-01 -l-OO-HSV.    Hunt 

Huntsville  

93-02-U-OO-HSV.   Hun|sv 

Huntsville  


Based  on 
the  public 
ined  that 
ts  for  less 
enplanements 
rport. 

ects  Approved 
reimbursable 
ram  (AIP) 
for  noise 
tion  of  east 
ramp, 
ion  of 
ise  monitoring 
Construction  of 
,  taxiway  E, 
on  of  east 
bled 
er  sweeper, 
nway  7/2.5. 
rlay  and 

end, 
eand  terminal 
rminal 
rminal 
lutomohile 
d.  Rehabilitate 
surface 

I  on  runway  7/ 
/ements, 

removal 
d  liquid  urea 


Prcg 


01 

p  irt 


SI 

p(  w 

r  J 


9-  -south  I 


/  Prr  jects 

ay  7/2.5  and 
ing  apron; 
ig  .system 
icator's,  and 


n  V 
M 


e 


ppioved.  The 
projects  do 
of 

;,  this  proje<;t 
nding  for  this 


project  relies  heavily  upon  AIP 
discretionary  funds.  The  Fort  Smith 
Airport  Commission  did  not  submit  an 
nltemate  funding  plan  which  shows  that 
the  project  can  be  accomplished  without 
AIP  discretionary  funds.  Remove 
hangars  at  terminal  area. 

Determination:  Disapproved.  This 
project  is  not  AIP  eligible  because 
section  513(c)(2)  of  the  Airport  and 
Airway  Improvement  Act,  as  amended, 
generally  prohibits  funds  to  be 
expended  on  hangar  relocation  or 
demolition. 

Decision  Date:  May  18,  1994. 

For  Further  Information  Contact:  Ben 
Guttery,  Southwest  Region  Airport 
Divi.sion,  (817)  222-5614. 

Public  Agency:  Town  of  Harrietstown, 
Saranac  Lake,  New  York. 

Application  Number:  94-01-C-OO- 
SLK. 

Application  Type:  Impose  and  Use 
PFC  Revenue. 

PFC  Leve/:  53.00. 

Total  Approved  Net  PFC  Revenue: 
5121,952. 

Earliest  Charge  Effective  Date:  August 
1,1994. 

Estimated  Charge  Expiration  Date: 
January  1,  2003. 

Class  of  Air  Carriers  Not  Required  To 
Collect  PFCS:  None. 

Brief  Description  of  Projects  Approved 
For  Collection  and  Use:  Prepare  PFC 
application.  Purchase  snow  removal 
equipment.  Runway  5/23  crack  repair 
and  drainage  improvements.  Airport 
beacon  rehabilitation,  Airline  terminal 
building  expansion,  Airfield  signage 
improvements,  Construct  ARFF  vehicle/ 
snow  removal  equipment  building 
rehabilitation  and  expansion. 

Brief  Description  of  Project 
Disapproved:  Runway  9/27  crack  repair. 

Determination:  The  FAA  determined 
that  this  project  did  not  meet  the 
eligibility  criteria  as  stated  in  paragraph 
521(c)  of  FAA  Order  5100.38A,  AIP 
Handbook,  for  additional  runways. 
Runway  5/23  is  the  main  runway  which 
provides  the  necessary  wind  coverage 
for  the  Adirondack  Regional  Airport. 
Paragraph  521(c)  states  that  AIP 
participation  in  runway  developnient 
will  be  limited  to  a  single  runway  at  an 
airport  unless  additional  runways  can 
be  justified  using  stated  criteria. 


Decision  Date:  May  18. 1994. 

For  Further  Information  Contact: 
Philip  Brito,  New  York  Airports  District 
Office.  (718)  553-1882. 

Public  Agency:  City  of  Modesto. 
California. 

Application  Number:  94-01-C-OO- 
MOD. 

Application  Type:  Impose  and  Use 
PFC  Revenue. 

PFC  Level:  $3.00. 

Total  Approved  Net  PFC  Revenue: 
.5.300,370. 

Charge  Effective  Date:  August  1, 1994. 

Estimated  Charge  Expiration  Date: 
August  1.  2000. 

Class  of  Air  Carriers  Not  Required  To 
Collect  PFCS:  Air  taxi/commercial 
operators. 

Determination:  Approved.  Based  on 
information  submitted  by  the  public 
agency,  the  FAA  has  determined  thai 
the  proposed  class  accounts  for  less 
than  1  percent  of  the  total  enplanements 
at  Modesto  City-County  Airport — Harry 
Sham  Field. 

Brief  Description  of  Projects  Approved 
for  Collection  and  Use:  Airfield  sign 
upgrade.  Pavement  rehabilitation — cap 
.seal  and  pavement  overlay,  conslruc.tion 
of  taxiway,  Pa.s.senger  Tift  vehicle, 
Airport  Way  resurfacing  and  extension. 
General  aviation  apron  slurry  seal, 
Passenger  terminal  parking  lot,  General 
aviation  and  terminal  security  lighting 
upgrade,  Rew  ire  runway  and  taxiway 
light  circuits. 

Brief  Description  of  Projects  Approved 
for  Collection  Only:  Airport  perimeter 
security  upgrade.  Widen  air  carrier  and 
transient  apron,  Runway  10L/28R 
holding  bays,  Taxiway  B  and 
miscellaneous  general  aviation  area 
pavement  rehabilitation  and  air  carrier 
apron  expansion,  runway  10R/28L 
pavement  overlay.  Relocate  runway 
10Ry28L  edge  lights. 

Decision  Date:  May  23,  1994. 

For  Further  Information  Contact: 
Joseph  Rodriquez.  San  Francisco 
Airports  District  Office.  (415)  876-2805. 

Issued  in  Wnshington.  DC  on  June  3.  im)4. 
Donna  Taylor, 
Manager,  Passenger  Facility  Charge  Hram:h 


Cumulative  List  of  PFC  Applications  Previously  Approved 


numtjer.  airport,  city 


ville   Intl-Carl   T   Jones   Field, 
(lie  Intl-Carl  T  Jones  Field, 


Date  approved 


03/06/1992 
06/03/1993 


Level 
01  PFC 


S3 
3 


Total  approved  net 
PFC  revenue 


536,472.657 
0 


Earliest  ctiarge 
eftective  date 


06/01/1992 
09/01/1993 


Estimated 
charge  expira- 
tion date* 


11/01/2008 


11.01/2C95 
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Cumulative  List  of  PFC  Applications  Previously  Approved— Continued 


State,  application  number,  airport,  city' 


Muscle   Stioals   Regional.    Muscle 


92-01 -C-OO-MSL. 

Shoals 

Arizona: 

92-01-C-OO-FLG.  Flagstaff  Pulliam.  Flagstaff 
93-01-C-OO-YUM.    Yuma    MCASA'uma    Internationai 

Yuma 

California: 

92-01-C-OO-ACV.  Areata,  Areata  

93-01 -C-OO-CIC.  Ctiico  Municipal,  Cfiico  ... 

92-01 -OOO-IYK.  Inyokern.  Inyokern  

93-01 -C-OO-LGB.  Long  Beacti-Daugherty  Field,  Lona 
Beach „ 

93-01-C-OO-LAX.  Los  Angeles  International,  Los  Anae- 
les  ^ 


Date  approved 


Metropolitan  Oakland  International, 


Colorado  Springs  Municipal,  Colo- 


93-01 -C-00-f.lRY.  Monterey  Peninsula,  Monterey 

92-01 -C-OO-OAK.  Metropolitan  Oakland  International 

Oakland 

94-02-C-OO-OAK 

Oakland 

93-01 -l-OO-ONT.  Ontano  International,  Ontario 

92-01-C-OO-PSP.     Palm     Springs     Regional,     P^m 

Springs 

92-01-C-OO-SMF.     Sacramento     Metropolitan,     Sac- 
ramento   

92-01 -C-OO-SJC.  San  Jose  International,  San  Jose  ..... 
93-02-U-OO-SJC.  San  Jose  International,  San  Jose 
93-03-C-OO-SJC.  San  Jose  International,  San  Jose 
92-01-C-0O-SEP.  San  Luis  Obispo  County-McChesney 

Fie,  San  Luis  Obispo 

92-01-C-OO-STS.  Sonoma  County,  Santa  Rosa 
91-01-l-OO-TVL.  Lake  Tahoe,  South  Lake  Tahoe  . . 
Colorado: 

92-01-C-OO-COS 

rado  Springs  

92-01 -C-OO-DVX.  Denver  International  (New),  Denver  ' 

93-01-C-OO-EGE.  Eagle  County  Regional,  Eagle 

93-01 -C-OO-FNL.  Fort  Collins-Loveland,  Fort  Collins 

92-01-C-0O-<5JT.  Walker  Field.  Grand  Junction  

93-01-C-OO-GVC.  Gunnison  County,  Gunnison 

93-01-C-OO-HDN.  Yampa  Valley,  Hayden 

93-01 -C-OO-MTJ.  Montrose  County.  Montrose 
93-01 -C-OO-PUB.  Pueblo  Memorial,  Pueblo 
92-01-C-OO-SBS.     Steamboat     Springs/Bob     Adams 

Field,  Steamboat  Springs  

92-01-C-OO-TEX.  Telluride  Regional,  Tellunde  ZZ  7 
Connecticut: 

93-01-C-OO-HVN  Tweed-New  Haven,  New  Haven 
93-02-l-OO-BDL.  Bradley  International,  Windsor  Locks  . 
94-03-U-OO-BDL.  Bradley  International,  Windsor  Locks 
Florida: 

93-01 -C-OO-DAB 

Beach  

92-01 -C-OO-RSW.  Southwest  Florida  International,  Fort 
Myers  

93-02-U-OO-RSW.  Southwest  Florida  Internationai.  Fort 
Myers  

93-01 -C-OO-JAX.  Jacksonville  International,  Jackson- 
ville   

92-01 -C-OO-EYW.  Key  West  International,  Key  We^^^ 

92-01-C-OO-MTH.  Marathon,  Marathon  

92-01 -C-OO-MCO.  Orlando  International,  Orlando 

93-02-C-OO-MCO.  Orlando  International,  Orlando 

93-01-I-00-PFN.  Panama  City-Bay  County  Inter- 
national, Panama  City  

92-01 -C-OO-PNS.  Pensacola  Regional,  Pensacola  "."." 

92-01-l-OO-SRQ.  Sarasota-Bradenton  International, 
Sarasota 

92-01-l-OO-TLH.  Tallahassee  Regional,  Tallahassee  "'' 

93-02-U-OO-TLH.  Tallahassee  Regional,  Tallahassee  ... 

93-01-C-00-TPA.  Tampa  International,  Tampa  


Daytona  Beach  Regional,  Daytona 


02/18/1992 

09/29/1992 

09/09/1993 

11/24/1992 
09/29/1993 
12/10/1992 

12/30/1993 

03/26/1993 
10/08/1993 

06/26/1992 

02/23/1994 
03/26/1993 

06/25/1992 

01/26/1993 
06/11/1992 
02/22/1993 
06/16/1993 

11/24/1992 
02/19/1993 
05/01/1992 


12/22/1992 
04/28/1992 
06/15/1993 
07/14/1993 
01/15/1993 
08/27/1993 
08/23/1993 
07/29/1993 
08/16/1993 

01/15/1993 
11/23/1992 

09/10/1993 
07/09/1993 
02/22/1994 


04/20/1993 

08/31/1992 

05/10/1993 

01/28/1994 
12/17/1992 
12/17/1992 
11/27/1992 
09/24/1993 

12/01/1993 
11/23/1992 

06/29/1992 
11/13/1992 
12/30/1993 
07/15/1993 


Level 
of  PFC 


Total  approved  net 
PFC  revenue 


100,000 

2,463,581 

1.678,064 

188,500 
137,043 
127,500 

3,533,766 

360,000,000 
3,960,855 

12.343,000 

8,999,000 
49.000,000 

81,888.919 

24.045,000 

29.228,826 

0 

16,245,000 

502.437 
110,500 
928.747 


5,622,000 

2,330,734,321 

572,609 

207.857 

1,812,000 
702,133 
532,881 

1,461.745 

1 ,200,745 

1 ,887,337 
200,000 

2,490,450 

12.030,000 

0 


7,967,835 

253,858,512 

0 

12,258,255 

945,937 

153.556 

167,574.527 

12.957,000 

8.238,499 
4,715,000 

38,715,000 

8.617,154 

0 

87,102,000 


Earliest  charge 
effective  date 


06/01/1992 

12/01/1992 

12/01/1993 

02/01/1993 
01/01/1994 
03/01/1993 

03/01/1994 

07/01/1993 
01/01/1994 

09/01/1992 

05/01/1994 
07/01/1993 

10/01/1992 

04/01/1993 
09/01/1992 
05/01/1993 
08/01/1995 

02/01/1993 
05/01/1993 
08/01/1992 


03/01/1993 
07/01/1992 
09/01/1993 
10/01/1993 
04/01/1993 
11/01/1993 
11/01/1993 
11/01/1993 
11/01/1993 

04/01/1993 
03/01/1993 

12/01/1993 
10/01/1993 
05/01/1994 


07/01/1993 

11/01/1992 

11/01/1992 

05/01/1994 
03/01/1993 
03/01/1993 
02/01/1993 
12/01/1993 

02,01/1994 
02/01/1993 

09/01/1992 
02/01/1993 
02/01/1993 
10/01/1993 


Estimated 
ctiarge  expira- 
tion date* 


02/01/1995 

01/01/2015 

06/01/2003 

05/01/1994 
06/01/1997 
09/01/1995 

03/01/1998 

07/01/1998 
06/01/2000 

05/01/1994 

04/01/1995 
07/01/1998 

11/01/2032 

03/01/1996 
08/01/1995 
08/01/1995 
05/01/1997 

01/01/1995 
04/01/1995 
03/01/1997 


02/01/1996 
01/01/2026 
04/01/1998 
06/01/1996 
03/01/1998 
03/01/1998 
04/01/1997 
OZ'0 1/2009 
08/01/2010 

04/01/2012 
11/01/1997 

06/01/1999 
09/01/1995 
09/01/1995 


11/01/1999 
06/01/2014 
06/01/2014 

07/01/1997 

12/01/1995 
06/01/1995 
02/01/1998 
02/01/1998 

10O1/2C07 
04/01/1995 

09/01/2005 
12/01/1998 
06/01/1998 
09/01/1999 
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State,  application  nu  Tiber,  airpoil,  ciTy 


93-01 -C-OO-PBL  Palm  Be^  International.  West  Palm 
Beac^  


Regional,  Valdosta 


Hailey 


-alls-Sun    Valley    Regional, 


Vayne    International.    Fort 


Municipal,  Waterloo  

mati/Northern        Kerrtucky 


Georgia. 

93-01-C-OO-CSG.  CoJumbjjs  l^tropdilan.  Columbus 
91-01-C-OO-SAV.  Savanna  h  International,  Savannah 
92-01 -l-OO-VLO.  VaJdosta 
Idaho: 

93-01-C-Oa-SUN.  Friedmah  Memoral 
92-01 -C-OO-IDA.  Idaho  Falls  Municipal,  Idaho  Falls 
94-01-I-LWS.  Lewiston-Ne;  Perce  County,  Lewisfon 
92-01 -C-OO-TWF.    Twin 

Twin  Falls 

Illinois: 

93-01 -C-OO-MOW.  Chicagi  Midway,  Chicago 
93-01 -C-OO-ORD.  Chicag^  O'Hare  International.  Chi- 
cago   

92-01-l-OO-RFD.  Greater  F4xkto«d.  Rockford 
93-02-V-OO-RFD.  Greater  I  Rockford,  Rockford 
93-01-l-CO-SPI.  Capital,  SprmgdeW 
93-02-U-OO-SPI.  Capital,  S(>nngf.eW 
93-03-l-OO-SPI.  Capital.  Sp  rmgfieW 
IrKJiana: 

92-01 -G-OO-FWA.     Fort 

Wayne 

93-01 -C-OO-JND.  IndtanaptSs  International,   Indianap- 
olis   

Iowa: 

93-01 -C-OO-DSM.  Des  Moi^s  Municipal,  Des  Moines 
92-01-l-OO-DBQ.  Dubuque  pegKina),  Dubuqwe 
94-02-C-00-D8Q.  Dubuquei  Regionai,  Dubuque 
93-01 -C-OO-SUX.  Svxix  Gateway,  Sioux  City 
94-01 -C-OO-ALO.  Waterloo 
Kentucky: 

94-01-C-OO-CVG.        Cinci 

Interna,  Covington  ... 
93-01 -C-OO-LEX.  Bkte  Grads 
93-01 -C-OO-PAH.  Earkley  F  egtonal,>aducah 
Louisiana: 

92-01 -l-OO-BTR.     Baton 

Field,  Baton  Rouge 

93-02-U-OO-BTR.    Baton 

Field,  Baton  Rouge 

93-01 -C-OO-MSY.   New  Oifeans  International/Moisant 

Fi,  New  Orleans 

93-02-U-OO-MSY.   New  Orleans  Intemational'Moisant 

Fi,  New  Orleans 

93^-01 -l-OO-SHV.  Stireveporl 
Maine: 

93-01 -C-OO-PWM.  Portland 

land  

Maryland: 

92-01-l-OO-BWI.    BaUimorfrjV^ashmglon 
Baltimore 

94-01-I-00-CBE.  Greater  cimbefland  Regional.  Cimv 

tjerlarxj 

Massachusetts: 

93-01 -C-OO-BOS.    General 

national,  Boston 

92-01 -C-OO-ORH.  Worcesfei 
Mictiigan: 

92-01 -C-OO-DTW.  Detroit  ivttropolitan- Wayne  Countv 

Detroit  : 

92-01-t-OO-ESC.  Delta  Couny,  Escariata 
93-01 -C-OO-FNT.  Bishop  Inti  rnational 
92-01-l-OG-GRR.    Kent    County 

Rapids 

92-01-C-OO-CMX.   Houghtor 

cock 

93-01 -C-OO-IWD.  Gogebic  ctunty,  Ironwood 
93-01 -C-OO-IAN.  Caprtal  Cit  .  Lansing 


Lexington 


F  ouge    Metropolitan,    Ryan 


( louge    Metropolitan,    Ryan 


Regional.  Shreveport  

International  Jetport.  Port- 


International, 


Edward   L.    Logan   Inter- 


MumapaJ,  Worcester 


Flint 

lnterr«tional, 


Grand 


County  Memorial.  Han- 


Date  approved 


01/26/1994 

10/01/1993 
01/23/1992 
12/23/1992 

06/29/1993 
10/30/1992 
02/03/1994 

08/12/1992 

06/28/1993 

06/28/1993 
07/24/1992 
09/02/1993 
03/27/1992 
04/28/1993 
11/24/1993 


04/0S'1993 

06-'28/1993 

n. '29/1 993 
10/06/1992 
02/09/1994 
03/12/1993 
03/'29/1994 


03/30/1994 
Oa/31/1993 
12y'02/1993 


09/28/1992 

04,'23/1993 

03/19/1993 

11/16/1993 
11/19/1993 

10/29/1993 

07/27/1992 
03/30/1994 


0&'24/1993 
07/2a'1992 


09/21/1992 
11/17/1992 
06/11/1993 

09/09/1992 

04.'29/1993 
05/11/1993 
07/23/1993 


Level 
of  PFC 


Total  approved  net 
PFC  revenue 


38.801.096 

534,633 

39,501.502 

260,526 

188,000 

1.500,000 

229.610 

270,000 

79.920.958 

500,418.285 

1.177.348 

0 

562,104 

0 

4.585,443 

26,563.457 

117,344,750 

6,446,507 
148.500 
203,420 
204,465 
637.000 


20,737.000 

12,378,791 

386,550 


9.823,159 

0 

77,800.372 

0 
33,050,278 

12.233,751 

141.856,000 
150.000 


604.794.000 
2,301.382 


640.707,000 

158.325 

32.296.450 

12.450.000 

162,986 

74.690 

7.355,483 


Earliest  charge 
effective  date 


04/01/1994 

12/01/1993 
07/01/1992 
03/01/1993 

09/01/1993 
01/01/1993 
05/01/1994 

11/01/1992 

09/01/1993 

09/01/1993 
10/01/1992 
12/01/1993 
06/01/1992 
06/01/1992 
06/01/1992 


07/01/1993 

09/01/1993 

03A)1/1994 
01/01/1993 
05/01/1994 
06/01/1993 
06/01/1994 


06/01 /1 9S4 
11/01/1993 
03/01/1994 


12/01/1992 

1^'01/1992 

06/01/1993 

06/01/1993 
02/01/1994 

02/01/1994 

10/01/1992 
07/01/1994 


11/01/1993 
10/01/1992 


12/01/1992 
02/01/1993 
0a«01/1993 

12/01/1992 

07/01/1993 
08A)1/1993 
10/01/1993 


Estimated 
charge  expira- 
tion date' 


04/01/1999 

06/01/1995 
03/01/2004 
10/01/1997 

09«)1/1997 
01/01/1998 
03«)1/1997 

05/01/1998 

08«)1.'2001 

10/01/1999 
10(«01/1996 
10/01/1996 
02/^1/1994 
02/01/1994 
02«  1/2006 


03/01/2015 

07/01/2005 

04/01/1997 
05/01/1994 
02/01/1996 
06/'0l/1994 
06/01/1998 


09/01/1995 
05/01/2003 
12*01/1998 


12A)1/1998 
12;'01/1998 
04/01/2000 

04/01/2000 

02/01. -20 19 

05/01,'20O1 

09/01/2002 
07,'01/1999 


10/01/2011 
10/01/1997 


06/01/2009 
08/01/1996 
09/01/2030 

05/01/1998 

01/01/1996 
ia*0l/1998 
03«)1/2002 
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Slate,  application  number,  airport,  city 


Minneapolis-St   Paul    International. 


92-01-l-OO-MQT.  Marquette  County,  Marquette  .. 

94-02-U-OO-MQT.  Marquette  County.  Marquette 

94-01-C-OO-MKG.  Muskegon  County,  Muskegon 

92-01-C-OO-PLN.  Peilston  Regional-Emmet  County 

Pellston  '■ 

Minnesota: 

93-01-C-OO-BRD.    Brainerd-Crow   Wing    County    Re- 
gional, Brainerd 

92-01 -C-OO-MSP 

Minneapolis 

Mississippi: 

91-01-C-OO-GTR.  Golden  Triangle  Regional,  Columbus 

92-01-C-0&-GPT.  Gulfport-Biloxi  Regional.  Gulfport-Bi- 
loxi 

93-02-C-OO-GPT.  Guifport-Biloxi  Regioriai.'Guiifport-Bi- 
loxi 

92-01 -C-OO-PIB.  Hattiesburg-Laurel  Regional.  Hatties- 

burg-Laurel 

93-01-C-OO-JAN.  Jackson  International.  Jackson 

92-01 -C-OO-MEI.  Key  Field.  Meridian 

93-02-C-OO-MEI.  Key  Field.  Meridian  

Missouri: 

93-01-C-OO-SGF.  Springfield  Regional,  Springfield 
92-01 -C-GO-STL.  Lamberl-St.   Louis  International.  St 
Louis  

Montana: 

93-01 -C-OO-BIL.  Billings-Logan  International,  Billinqs 
93-01-C-0O-eZN.  Gallatin  FiekJ,  Bozeman 

94-01 -C-OO-BTM.  Bert  Mooney,  Butte  

92-01 -C-OO-GTF.  Great  Falls  International,  Great  Fails 
93-02-U-OO-OTF.  G.-eat  Falls  International,  Great  Falls 

92-01-C-OO-HLN.  Helena  Regional.  Helena  

93-01 -C-OO-FCA.  Glacier  Park  International.  Kalispell  .. 
92-01 -C-OO-MSO.  Missoula  International.  Missoula 

Nevada: 

91-01 -C-OO-Las.  Mc  Carran  International.  Las  Vegas  ... 

93-02-C-OO-LAS.  Mc  Carran  International,  Las  Vegas 

94-03-U-00-LAS.  Mc  Carran  International.  Las  Vegas  .. 

93-01 -C-OO-R NO.  Reno  Cannon  International  Reno 
New  Hampshire: 

92-01 -C-GO-MHT.  Manchester,  Manchester 
New  Jersey; 

92-01-C-00-EV;R.  Newark  International,  Newark 
New  York: 

93-01 -l-OO-ALB.  Albany  County,  Albany 

93-01-C-OO-BGM.  Oinghamton  Regional/Edwin  A  L.inl< 

Fie,  Binghamton 

92-91-l-OO-BUF.  Greater  Buffalo  International,  Buffalo 

92-01-l-OO-ITH.  Tompkins  County.  Ithaca  

92-01-C-OO-JHVV.      Chautauqua     County/Jamestown 

Jamestown 

92-01 -C-OO-JFK.  John  F.  Kennedy  International   New 
York 

92-01-C-OO-LGA.  LaGuardia,  New  York" 

93-01-C-00-PLB.  Clinton  County.  Plattsburgh 
92-01 -C-OO-HPN.  Westchester  County.  White  Plains  "" 
North  Carolina: 

93-01-C-OO-ILM.  New  Hanover  International.  Wilminq- 
ton 


North  Dakota: 

92-01 -C-OO-GFK.    Grand    Forks    International.    Grand 


Ohio: 


Forks 
93-01-C-00-MOT.  Minot  International,  Minot 


92-01-C-OO-CAK.  Akron  Canton  Regional.  Akron 
92-01-C-OO-CLE.      Cleveland-Hopkins      International 

Cleveland 

94-02-U-OO-CLE. 

Cleveland 

92-Ol-l-OO-CMH.  Fort  Columbus  International.  Coiurtv 
bus  


Cleveland-Hopkins      International, 


Date  approved 


10/01/1992 
04/06/1994 
02/24/1994 

12/22/1992 


05/25/1993 

03/31/1992 

05/08/1992 

04/03/1992 

11/02/1993 

04/15/1992 
02/10/1993 
08/21/1992 
10/19/1993 

08/30/1993 

09/30/1992 

01/26/1994 
05/17/1993 
04/17/1994 
08/28/1992 
05/25/1993 
01/15/1993 
09/29/1993 
06/12/1992 

02/24/1992 
06/07/1993 
04/20/1994 
10/29/1993 

10/13/1992 

07/23/1992 

12/03/1993 

08/18/1993 
05/29/1992 
09/28/1992 

03/19/1993 

07/23/1992 
07/23/1992 
04/30/1993 
11/09/1992 


11/02/1993 

11/16/1993 
12/15/1993 

06/30/1992 

09/01/1992 

02/02/1994 

07/14/1992 


Level 
of  PFC 


Total  approved  net 
PFC  revenue 


3 
3 
3 
3 
3 
3 
3 
3 

3 
3 
0 
3 

3 

3 

3 

3 
3 
3 


459,700 

0 

5.013,088 

440,875 


43,000 

66,355.682 

1,693,211 

390,595 

607,817 

119.153 

1.918,855 

122,500 

155,223 

1 ,937.090 

84.607.850 

5.672.136 
4,198,000 
410,202 
3,010,900 
0 
1,056.190 
1,211.000 
1 ,900,000 

944,028,500 

36,500.000 

0 

34.263.607 

5.461,000 

84,600.000 

40.726.364 

1,872.264 

189,873,000 

1.900,000 

434,822 

109,980,000 

87.420.000 

227,830 

27,883,000 

1.505.000 


1,016,509 
1 ,569,483 

3,594,000 

34.000,000 

0 

7,341,707 


Earliest  charge 
effective  date 


12/01/1992 
07/01/1994 
05/01/1994 

03/01/1993 


08/01/1993 

06/01/1992 

08/01/1992 

07/01/1992 

07/01/1992 

07/01/1992 
05/01/1993 
11/01/1992 
11/01/1992 

11/01/1993 

12/01/1992 

04/01/1994 
08/01/1993 
07/01/1994 
11/01/1992 
11/01/1992 
04/01/1993 
12/01/1993 
09/01/1992 

06/01/1992 
06/01/1992 
07/01/1994 
01/01/1994 

01/01/1993 

10/01/1992 

03/01/1994 

11/01/1993 
08/01/1992 
01/01/1993 

06/01/1993 

10/01/1992 
10/01/1992 
07/01/1993 
02/01/1993 

02/01/1994 

02/01/1993 
03/01/1994 

09/01/1992 

11/01/1992 

05/01/1994 

10/01/1992 


Estimated 
charge  expira- 
tion date* 


04/01/1996 
04/01/1996 
05/01/2019 

06/01/1995 


12/31/1995 

08/01/1994 

09/01/2006 

12,'01/1993 

12/01/1995 

01/01/1998 
04/01/1995 
06/01/1994 
08/01/1996 

.    10'0l/1996 

03/01/1996 

05/31/2002 
06/01/2005 
05/01/2000 
07/01/2002 
07/01/2002 
12/01/1999 
11/01/1999 
08/01/1997 

OZ'01/2014 
09/01/2014 

05/01/1999 

03/01/1997 

08/01/1995 

04/01/2005 

11/01/1997 
03/01/2026 
01/01/1999 

06/01/1996 

08/01/1995 
08/01/1995 
01/01/1998 
06/01/2022 

08/01/1997 

02/01/1997 
03/01/1999 

Oa'01/1996 

11/01/1995 

11/01/1995 

03/01/1994 
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Stale,  appfcation  n  unber.  aKport,  city 


Johnslc  wn-Cambri; 


93-02-l-OO-CMH.  Fort 

bus  

93-03-U-OO-CMH.  Fort 

bus  

93-01-C-OO-TOL  Toledo 
94-01 -C-OO-YNG 

Youngstown  

Oklahoma: 

92-01-C-CO-LAW.  Lawtor 
92-01-l-OG-TUL.  Tulsa 
93-02-U-OO-TUL.  Tulsa 
Oregon: 

93-C1-C-00-EUG.  Mahlor 
93-C^-O-OO-MFR 
93-01-C-OO-OTH.  North 
92-01-C-OO-PDX.  Portlan.1 
93-01-C-CO-RDM.  Robert! 
Pennsylvania: 

92-01-l-OO-ABE. 

town  

92-01 -C-00- ADD 
92-01-C-OO-ERI.  Erie 
93-01-C-OO-JST 

town  

92-01 -l-OO-PHL. 

phia  

S5-02-U-00-PHL.    Ptii 

phia  

93-01-C-OO-UNV 
93-01 -C-OO-AVP.   W.i 
W:lkes-Barre/Scran{jn 
Rt  ode  Island: 

93-01-C-OO-PVD.  T.neocicje 
St  jth  Carolina: 

9i-01-G-00-CAE.  ColufTil 
93-01-C-00-49J.  HiRon  H^ad, 
'lennessee: 

93-Ol-C-OO-CHA.  Luvell 
93-01 -C-OO-TYS.  McGhee 
92-01-l-OO-MEM.  Memphi 
93-C2-C-00-MEM.  Merrpr 
92-01 -C-OC-BNA  NasK'JI 
Texas; 

93-02-C-OO-AVS.  Robert 
93-01 -C-0&-CRP.  Corpus 

Chnsti  

94-01 -C-OO-DFW.  Dai 

Ias;Fort-Worti  

92-01 -C-CO-ilE.  Kiileen 
93-01 -(-00-LRD.  Laredo  ! 
S3-01-C-00-LBB.  Lubbock 
94-02-U-OO-LBB.  LubbocK 
92-01 -l-OO-MAF  Midland  i 
94-02-U-Oa-MAF.  Midland 
93-01-C-OO-SJT.  Mamis  F 
93-01-C-OO-TYR.  Tyler 
VrgiOia; 

92-01 -l-OO-CHO.  Charlottefev! 

ville 

92-02-U-00-CHO. 

lottesville  

9S-03-U-0O-CHO. 

tottesville  

94-01-C-OO-RIC.  RIchmorvl 

Richmond 

93-01 -C-OO-I  AD.     Washim 

Washington.  DC 
93-01 -C-OO-DCA.   Washir 
DC 


C<)lunnbus  international,  Colum- 
Cblumbus  International,  Cdum- 


Express,  Toledo  

You  tgstown — Warren     Regional, 


Municipal,  Lawton 
Infernational,  Tulsa  .... 
Ir  temational.  Tulsa  .. 


Sweet  Field,  Eugene  

Medtorb- Jackson  County,  Medford  .. 
E  end  Municipal,  North  Bend  ... 

International,  Portland  

Field,  Redmond  


Allento>  rn-Bethleherri-Eastcn,   Allen- 


Alloopa  Blair  County,  Altoona 

Intcfnalional,  Erie 

ia  County,  Johns- 


Philade  jhia    International,    Philado!- 
Iad€  phia  International.   Philadel- 


Univers  ty  Park,  State  College 

ikes-parre/Scranlon  Inlernational, 


rib  a 


Fe 


ri 
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Date  approved 


F  Green  State,  Providence 


Metropolitan,  Columbia 
Hilton  Head  island  .  .. 


d,  Chattanooga  

Tyson,  Kncxville 

internatonal,  Memphis  .. 
s  International,  Memphis 

ntemational.  Nashv:l!e  . 


uefcr  Municipal,  .Aus::n  

Chfict'  International.  Corpus 


las/f  ort  Worth  International,  Dal- 


M  inicipal,  Killeen  

n  emational,  Laredo 

Inierr^ational,  Lubbock 
nternational,  Lubbock 
tternational.  Midland  .. 
nternational.  Midland  . 

d,  San  Angelo 

Poinds  Field,  Tyler  


Charli  ittesvilte-Albemarle, 


lle-Albemarle,  Charlottes- 
Charllttesville-Albemarle,      Char- 

Char- 

International  (Byrd  Field), 

^ton     Dulles     International, 

National.  Washington, 


TV  ton 


07/19/1993 

10/27/1993 
06/29/1993 

02/22/1994 

05/08/1992 
05/11/1992 
10/18/1993 

0a31/1993 
04/2 1-/1 993 
11/24/1993 
04/08/1992 
07/02/1993 


08/23/1992 
02/03/1993 
07/21 /I  S92 

0&'31/1993 

06/29/1992 

05/14/1993 
0&28/1992 

09/24/1993 

11/30/1993 

08/23/1993 
11/19/1993 

04/26/19S4 
10/06/1993 
05/2a'1392 
01/14/19S4 
10/09/1992 

06/04/1993 

12/29/1993 

02/1 7/1 S94 
10/20/1992 
07/23/1993 
07/09/1993 
02/15/1994 
10/16/1992 
04/14/1S94 
02/24/1993 
12/20  1993 

06/11/1992 
12'21/1992 
10/20/1993 
02/04/1994 
10/19/1993 
08/16/1993 


Level 
olPFC 


3 

3 
3 

3 

3 

3 
3 

3 

3 

3 
3 

3 
3 
3 
3 
3 

3 

3 

3 

3 

3 

3 

3 

3 

3 
-J 

3 

2 
2 
2 
3 
3 
3 


Total  approved  net 
PFC  revenue 


16,270.256 

0 

2,750,896 

351,180 

482,135 

9,717,000 

0 

3,729,699 

1,066,142 

182.044 

17,961,850 

1,191.552 


3,778,111 

198,000 

1,997,335 

307,500 

76,169.000 

0 

1,495.974 

2,369,556 

103,885.286 

32.9C9  942 
1.542  300 

7,177,253 

5.651,615 

26,000,000 

2-1  cve.uoo 

143,358,000 
6.1  Si, SCO 

5,540.r-;:j 

115.0G0,00U 

243,339 

11,933,000 

10,699,749 

0 

35,529  521 

0 

873.716 

819,733 

255  559 

0 

0 

30,976,072 

199.752,390 

166.739,071 


Earliest  charge 
effective  date 


02/01/1994 

10/01/1992 
09/01/1993 

05/01/1994 

0&'01/1992 
08/01/1992 
02/01/1994 

11/01/1993 
07/01/1993 
02/01/1994 
07/01/1992 
10/01/1993 


11,/01/1992 
05/01/1993 
10/01/1992 

11/01/1993 

09.''01/V992 

08/01/1993 
11,'01/1992 

12.-01/1993 

02/01/1994 

11/01/1993 
02/01/1994 

07/01/1994 
01/01/1994 
03/01/1992 
04/01/1994 

C1/'01/1293 

11/01/^293 

C3,'0 1/1994 

07/01/1994 
01/01/1993 
10/01/1993 
10/01/1993 
05/01/1994 
01/01/1993 
07/01/1994 
05/01/1993 
03/01/1994 

09/01/1992 
09/01/1992 
01/01/1994 
05/'01/19S4 
01/01/1994 
11/01/1993 


Estimated 
charge  expira- 
tion date* 


09/01/1996 

09/01/1996 
09/01/1996 

07,'01/1906 

04/01/1996 
08/01/1995 
08/01/1995 

11/01/1998 
11/01/1995 
01/0171993 
07/01/1994 
03/01/2000 


04/01/1995 
02/01/1996 
06.'01/1997 

02/01/1998 

07/01/1995 

07/01/1995 
OT/XII/igg? 

06/01 '1^37 

08/01/2013 

C9/01,'2O08 
03/0 1  .'1909 

10/01/2002 
01/01/1997 
12.01/1994 
lO/d/l^&g 
02/01/2004 

01/01/15S5 

01/91/1993 

02.01/1906 
11/01/1994. 
09/01/2013 
02/01/2000 
02/01,-2000 
01. '01/201 3 
01/01,2013 
11/01/1998 
07,'0l/19S8 


11/01/1993 
11/01/1993 
11/01/1993 
Oa0 1,2005 
11/01^003 
11,-01 2000 


CUMULATIVE  LIST  OF  PFC  APPLICATIONS  PREVIOUSLY  APPROVED-Continued 


State,  apptk^ation  number,  airport,  city 


Washington  National,  Washington, 


94-02-U-OO-DCA. 

DC 

Washington: 

93-01-C-Oa-BLI.  Bellingham  International.  Bellinqham 
93-01-C-OO-PSC.  Tri-Cities,  Pasco 
93-01 -C-OO-CLM.   William   R.    Fairch^W   Intemationai,' 
Port  Angeles  

94-01-C-OO-PUW.  Pullnian-Moscow  Regional,  PuUrnan' 
92-01 -C-OO-SEA.  Seattie-Tacoma  Intemationai,  Seattle 
93-02-C-OO-SEA.  Seattie-Tacoma  Internatior^l,  Seattle 
93-01-C-OO-GEG.  Spokane  Internationa!,  Spokane 
93-01 -l-OO-ALW.  Walla  Walla  Regional,  Waila  Walla  . 
93-01-C-OO-EAT.  Pangbom  Field,  Wenatchee 
92-01 -C-OO-YKM.  Yakima  Air  Terminal,  Yakima 

West  Virginia; 

93-01-C-OO-CRW.  Yeaqer.  Charleston 

93-01-C-OO-CKB.  Ber>edum,  Clarksburg  ..'''""" 

92-01-C-OG-MGW     Morgantown    Muni-Walter    L.    Bill 
Hart,  Morgantown  

Wisconsin: 

94-01 -C-OO-ATW.  Outagamie  County,  Applefon 
92-01-C-OO-GRB.  Austin  Sfraubel  International   Green 
■     Bay 

94-01 -C-OO-LSE.  La  Crosse  Municipal,  La  Crosse  "!!."" 
93-01-C-OO-MSN.  Dane  County  Regional-Tnrax  Field 

Madison  

93-01-I-0G-CWA.  Central  Wiscorisin,  Mcsinee 

93-01 -C-OO-RHI.         Rhinelander-Oneida         County 

Rhinelander 

Wyoming; 

93-01 -C-OO-CPR.  Natrona  County  International    Cas- 
per   

93-0l-C-0a-CYS.  Cheyenne.  Cheyenne 

93-01 -l-OO-GCC.  GtHetfe-Campbell  County,  Giilette 

93-01 -C-OO-JAC.  Jackson  Hole.  Jackson 

Guam: 

92-01 -C-OO-NGM.  Agana  Nas.  Agana 

93-02-C-OO-NGM.  Agana  Nas.  Agana 

Puerto  Rico; 

92-01 -C-OO-BQN.  Rafael  Hernandez,  Aguadilla 

92-01-C-OO-PSE.  Mercedila.  Ponce  

92-01-C-00-SJU.  Luis  Munoz  Marin  Intemationai   San 
Juan  

93-02-U-OO-SJU.  Luis  Munoz  Marin  International   San 

Juan  

Virgin  Islands: 

92-G1-I-O0-STT.  Cynl  E  King.  Charlotte  Amalie  .... 
92-01 -l-OO-STX.  Alexander  Hamilton,  Chnstiansted  St 
Croix 


Dale  approved 


04/06/1994 

04/29/1993 
08/03/1993 

05/24/1993 
03/22/1994 
08/13/1992 
10/25/1993 
03/23/1993 
08/03/1993 
05/26/1993 
11/10/1992 

05/28/1993 

12/29/1993 

09/03/1992 

04/25/1994 

12,-28/1992 
04/06/1994 

06/22/1993 
08/10/1993 

08-04/1993 


06/14/1993 
07/30/1993 
06/28/1993 
05/25/1993 

11/10/1992 
02/25/1994 

12/29/1992 
12/29/1992 

12/29/1992 

12/14/1993 

12/08/1992 

12/08/1992 


Level 
of  PFC 


3 
3 

3 
1 
3 
3 
3 
3 
3 
3 

3 
3 

3 

3 

3 
3 

3 
3 


3 
3 
3 
3 

3 
3 

3 

3 

3 
3 
3 
3 


Total  approved  net 
PFC  reverHje 


366,000 
1.230.731 

52.000 

169.288 

28,847.488 

47,500,500 

15.272.000 

1,187,280 

280,500 

416,256 

3.254,126 
105.256 

55.500 

3.233.645 

8,140,000 
795.299 

6.746,000 
7.725,600 

167.201 


506.144 

742.261 

331,540 

1.081,183 

5.632.000 
258.408.107 

1.053,000 
866.000 

49.768.000 

0 

3,871.005 

2.280.465 


Eariiesf  ctiarge 
effective  date 


07/01/1994 

07/01/1993 
11/01/1993 

08/01/1993 
06/01/1994 
11/01/1992 
01/01/1994 
06/01/1993 
11/01/1993 
0&'01/1993 
OZ'01/1993 

03/01/1993 
04/01/1994 

12/01/1992 

07/01/1994 

03/01/1993 
08/01/1994 

09/01/1993 
11/01/1993 

11/01/1993 


ogz-oi/iggs 

11/01/1993 
09/01/1993 
08/01/1993 

02/01/1993 
05/01/1994 

03/01/1993 
03/01/1993 

03/01/1993 

03/01/1994 

03/01/1993 

03/01/1993 


•The  estimated  charge  exp^atwn  date  s  sub,ect  to  change  due  to  the  rate  of  collectKjn  and  actual  allowable  project  costs. 


Estimated 

ctiarge  expira- 
tion date' 


11/01/2000 

01,-01/1995 
n/01/1996 

08/01/1994 
01/01/1998 
01/01/1994 
01/01/19% 
12-01/1999 
11/01/2014 
1G«)1/1995 
04/01/1995 

04,'0r-1998 

04/01/1996 

01.'01/1994 

0a«1/2000 

03/01/2003 
08/01/1997 

03/01/1998 
11/01/2012 

04/01/1996 


10/01/1996 
08/01,-2000 
09/01/1999 
02/01/1996 

06/01/1994 
06,-01.-2021 

01/01/1999 
01/01/1999 

02/01/1997 

02A)1/1997 

02A)1/1995 

05/01/1995 


IFK  D.K..  94-14151  Filed  6-9-94;  fl:4.5  am) 
BILUNG  CODE  4910-13-M 


Federal  Highway  Administration 

Environmental  Impact  Statement- 
Carroll,  Lafayette,  and  Saline  Counties, 
Missouri 

AGENCY:  Federal  Highway 
Administration  (FHVVA).  DOT. 
ACTION:  Notice  of  intent. 


SUMMARY:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  an 


environmental  impact  statement  will  be 
prepared  for  a  proposed  project  in 
Carroll,  Lafayette,  and  Saline  Counties, 
Missouri. 

FOn  FURTHER  INFORMATtON  CONTACT:  Mr. 
Donald  Neumann.  Federal  Highway 
Administration,  P.O.  Box  1787,  Jefferson 
City,  MO  65102,  Telephone  Number 
314-63B-7104;  or  Mr.  Bob  Sfreddo, 
Design  Engineer.  Missouri  Highway  and 
Transportation  Department,  P.O.  Box 
270,  Jefferson  City,  MO  65102. 
Telephone  Number  314-751-2876. 
SUPPLEMENTARY  INFORMATtON:  The 
FHWA,  in  cooperation  with  the 


Missouri  Highway  and  Transportation 
Department  (MHTD),  will  prepare  an 
environmental  impact  statement  (ELSJ 
on  a  proposal  to  improve  U.S.  Route  B."? 
in  Carroll.  Lafayette,  and  Saline 
Counties,  Missouri. 

1.  The  proposed  improvement  would 
involve  the  reconstruction  of  U.S.  Route 
65  from  immediately  south  of  Marshall 
to  just  north  of  CarroUton.  The  projei:t 
would  be  approximately  54.7  kilometers 
(34  miles)  long.  Improvements  in  the 
corridor  are  considered  necessary  to  (1) 
provide  additional  capacity  in  the  U.S. 
Route  65  regional  corridor  betwetin  the 
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Iowa  and  Arkansas  state  lines  to 
accommodate  increasing  paffic.  and  (2) 
improve  regional  mobilit; '  and 
connections  to  major  linkages  within 
the  corridor.  The  U.S.  route  65  corridor 
is  the  only  mid-state,  con  inuous.  north- 
south  corridor  across  Mis  louri.  This 
proposal  also  includes  th(  replacement 
of  a  functionally  obsolete  aridge  across 
the  Missouri  River. 

2.  Alternatives  under  c(  nsideration 
include  (1)  a  "no  build"  o  Jtion;  (2) 
using  alternative  travel  m  >des;  (3) 
phased  construction  of  a  lour-lane 
freeway,  with  fully  contrc  lied  access, 
substantially  parallel  to  th  e  existing 
route;  (4)  phased  construe  tion  of  a  four- 
lane  freeway  substantially  parallel  to  the 
existing  route  on  a  new  lo:ation;  and  (5) 
phased  construction  of  a  f  lur-lane 
freeway  in  an  alternative  (  orridor 
between  Carrolllon  and  M  arshall. 

3.  To  date,  preliminary  nformation 
has  been  issued  to  local  o:  ficials  and 
other  interested  parties.  T  le  scoping 
process  has  been  initiated  with  Federal. 
State,  and  local  agencies,   "ormal  agency 
and  public  scoping  meetir  gs  will  be 
held.  In  addition,  public  V  earings  will 
be  held.  Public  notice  wili  be  given  in 
advance  of  the  date  and  ti;  le  of  each 
meeting.  The  draft  EIS  wil  be  available 
prior  to  the  public  hearing  for  public 
review  and  comment.  To  e  nsure  that  the 
full  range  of  issues  related  to  this 
proposed  action  are  addrei  sed  and  all 
significant  issues  identifie  1.  comments 
and  suggestions  are  invite<   from  all 
interested  parties.  Any  cor  iments  or 
questions  concerning  this  )roposed 
action  and  the  EIS  should  )e  directed  to 
the  FHW  or  the  Missouri  l  ighway  and 
Transportation  Departmen  at  the 
address  provided  above. 

Issued  on:  May  25.  1994. 
Donald  Neumann, 

Program  Review  Engineer.  Jefj  Tson  City. 
[FR  Doc.  94-14183  filed  6-9-<  4:  8:45  am] 

BILLING  CODE  4910-22-M 


Environmental  Impact  Stalement:  Clark 
and  Lewis  Counties,  Missouri 

AGENCY:  Federal  Highway 
Administration  (FHVVA),  D(DT. 
ACTION:  Notice  of  intent. 


iss  uing 


SUMMARY:  The  FHW  A  is 
notice  to  advise  the  public 
environmental  impact  statement 
prepared  for  a  proposed  pn  iject 
and  Lewis  Counties.  Misso  iri 
Hemy  and  Lee  Counties.  laJA/a. 


this 
;hat  an 

will  be 
in  Clark 
and 


FOR  FURTHER  INFORMATION 
Donald  Neumann.  Federal 
Administration.  P.O.  Box  1 
City.  MO  65102.  Telephonf 


C  ONTACT:  Mr. 

•iighway 
^87.  Jefferson 
Number 


314-636-7104;  or  Mr.  Bob  Sfreddo. 
Design  Engineer,  Missouri  Highway  and 
Transportation  Department.  P.O.  Box 
270,  Jefferson  City.  MO  65102. 
Telephone  Number  314-751-2876. 
SUPPLEMENTARY  INFORMATION:  The 
FHWA,  in  cooperation  with  the 
Missouri  Highway  and  Transportation 
Department  (MHTD),  will  prepare  an 
environmental  impact  statement  (EIS) 
on  a  proposal  to  improve  a  portion  of 
U.S.  Route  61  (the  Avenue  of  the  Saints 
roadway)  in  Clark  and  Lewis  Counties. 
Missouri,  and  Henry  and  Lee  Counties. 
Iowa. 

1.  The  proposed  improvement  would 
provide  a  four-lane  highway  from 
Canton,  Missouri,  to  approximately  1.61 
kilometers  (1  mile)  south  of  Moimt 
Pleasant,  Iowa.  The  project  is 
approximately  90  kilometers  (56  miles) 
long.  The  Missouri  Section  would  be  an 
expressway  on  expressway  right  of  way. 
with  freeway  and  interchange  right  of 
way  purchased  at  major  state  routes.  It 
would  run  for  37  kilometers  (23  miles) 
along  the  corridor  of  existing  portions  of 
U.S.  61.  U.S.  136  Spur.  U.S.  136.  and 
Missouri  Route  B.  The  Iowa  section 
would  be  designed  to  expressway 
standards  and  would  generally  follow 
U.S.  218  and  Iowa  394  for  53  kilometers 
(33  miles).  The  corridor  crosses  the  Des 
Moines  River  and  includes  the  crossing 
now  occupied  by  Iowa  394  and  Missouri 
Route  B.  However,  the  new  crossing  will 
be  at  a  different  location.  Several 
wetland  areas  associated  with  rivers  and 
streams  will  be  crossed. 

2.  In  Missouri,  alternatives  under 
consideration  include  (1)  a  "no  build" 
option.  (2)  improvement  of  the  existing 
alignment,  and  (3)  two  alternatives  on 
new  alignments. 

The  first  Missouri  alternate  on  new 
alignment  would  begin  north  of  the 
junction  on  U.S.  61  and  Missouri  16. 
just  west  of  Canton,  and  would  extend 
along  a  new  alignment  west  of  U.S.  61 
and  generally  west  of  U.S.  136  Spur.  It 
would  provide  a  western  bypass  around 
VVayland.  Missouri,  and  continue 
northwest  to  Missouri  Route  B.  St. 
Francisville.  Missouri,  would  be 
bypassed  on  the  west. 

The  second  Missouri  alternative  on 
new  alignment  would  also  begin  north 
of  the  U.S.  61  and  Missouri  16  junction 
and  would  extend  north  on  an 
alignment  east  of  U.S.  61  and  U.S.  136 
Spur.  It  would  bypass  Wayland  and 
continue  north  to  Missouri  Route  B. 
South  of  St.  Francisville.  it  would  cross 
Route  B  and  bypass  St.  Francisville  to 
the  east.  Within  Missouri,  combinations 
of  build  alternatives  are  possible. 

In  Iowa,  alternatives  being  considered 
include  (1)  a  "no  build"  option.  (2) 


improvement  of  the  existing  alignment, 
and  (3)  a  construction  alternative  that 
includes  some  sections  on  new 
alignment  combined  with  upgrading  the 
existing  alignment.  This  alternative 
consists  of  improving  existing  two-lane 
sections  of  U.S.  218  and  Iowa  394  to 
foiu--lane  expressway  standards  with 
eastern  bypasses  of  the  communities  of 
Donnellson  and  Argyle. 

3.  To  date,  preliminary  information 
has  been  issued  to  local  officials  and 
other  interested  parties.  The  scoping 
process  was  initiated  with  Federal. 
State,  and  local  agencies  in  September 
of  1993.  Formal  agency  and  public 
scoping  meetings  were  held  on  October 
12,  1993,  in  Donnellson,  Iowa.  A 
meeting  with  local  government  officials 
and  community  leaders  was  held  in 
Wayland.  Missouri,  on  February  8. 
1994.  On  February  24,  1994.  a  second 
public  information  meeting  was  held 
near  Wayland  to  gain  public  input  about 
alternatives  being  considered  for  the 
project.  In  addition,  public  hearings  will 
be  held.  Public  notice  will  be  given  in 
advance  of  the  date  and  time  of  each 
meeting.  The  draft  EIS  will  be  available 
prior  to  the  public  hearing  for  public 
review  and  comment.  To  ensure  that  the 
full  range  of  issues  related  to  this 
proposed  action  are  addressed  and  all 
significant  issues  identified,  comments 
and  suggestions  are  invited  from  all 
interested  parties.  Any  comments  or 
questions  concerning  this  proposed 
action  and  the  EIS  should  be  directed  to 
the  FHWA  or  the  Missouri  Highway  and 
Transportation  Department  at  the 
addresses  provided  above.  Missouri  is 
the  lead  state  for  the  proposed  action. 

Issued  on:  June  1. 1994. 
Donald  Neumann, 

Program  Review  Engineer,  Jefferson  City. 
[FR  Doc.  94-14184  Filed  6-9-94:  8:^5  ami 
BILUNG  CODE  4910~22-M 


National  Highway  Traffic  Safety 
Administration 

[Docket  No.  94-47;  Notice  1] 

Program  Plan  for  Evaluating  ttie 
Effectiveness  of  Existing  Regulations, 
1994-98 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA).  DOT. 
ACTION:  Request  for  comments. 


SUMMARY:  This  notice  announces  the 
publication  by  NHTSA  of  its  Evaluation 
Program  Plan  for  1994-98.  The  report 
describes  the  agency's  ongoing  and 
planned  evaluations  of  its  existing 
Federal  Vehicle  Safety  Standards  [49 
CFR  part  571]  and  its  other  safety  and 
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consumer  programs.  It  also  summarizes 
the  results  of  completed  evaluations. 
The  agency's  evaluation  program 
responds  to  Executive  Order  12856, 
which  provides  for  Government-wide 
review  of  existing  significant  Federal 
regulations.  This  notice  solicits  public 
review  and  comment  on  the  evaluation 
plan.  Comments  received  will  be  ased 
to  improve  the  plan. 

DATES:  Comments  must  be  received  no 
later  than  August  9, 1994. 

ADDRESSES:  Report:  Interested  persons 
m.ay  obtain  a  copy  of  the  report  free  of 
charge  by  sending  a  self-addressed 
mailing  label  to  Ms  Glorious  Harris 
(N.-MJ-Sl,  National  Highway  Traffic 
Safety  Administration,  400  Seventh 
Street  SVV.,  Washington,  DC  20590. 
Comments:  All  comments  should 
refer  to  the  docket  and  notice  number  of 
this  notice  and  be  submitted  to:  Docket 
section,  room  5109,  Nassif  Building.  400 
Seventh  Street.  SW.,  Washington  DC 
20590.  IDocket  hours,  9:30  a.m.-4  p.m., 
Monday  through  Friday.)  It  is  requested 
but  not  required  that  10  copies  of 
comments  be  submitted. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Frank  Ephraim,  Chief,  Evaluation 
Division.  Office  of  Strategic  Planning 
and  Evaluation,  Plans  and  Policy, 
National  Highway  Traffic  Safety 
Administration,  room  5208,  400 
Seventh  Street,  SW.,  Washington,  DC 
20590  (202-336-1574). 
SUPPLEMENTARY  INFORMATION:  NHTSA 
has  rigorously  evaluattxi  its  major 
programs  as  a  matter  of  policy  since 
1970.  The  evaluation  of  the 
effectiveness  of  the  Federal  Motor 
Vehicle  Safety  Standards  (FMVSS) 
began  in  1975.  Executive  Order  12866, 
issued  in  October  1993,  is  tlie  formal 
government-wide  requirement  for 
Federal  agencies  to  evaluate  their 
existing  regulations  and  programs.  Since 
the  mid-1970's  NHTSA  was  a  leader 
among  Federal  agencies  in  evaluating 
the  effectiveness  of  its  regulations. 
There  are  large  data  bases  of  motor 
vehicle  accidents  which  can  be 
analyzed  to  find  out  what  vehicle  and 
traffic  safety  programs  works  best. 
This  five-year  plan  presents  and 
discusses  the  programs,  regulations,  and 
related  areas  NHTSA  proposes  to 
evaluate,  and  it  summarizes  the  findings 
of  past  evaluations.  Depending  on 
scope,  evaluations  typically  fake  a  year 
or  more,  counting  initial  planning, 
contracting  for  support.  Office  of 
Management  and  Budget  clearance  for 
surveys,  internal  review,  approval, 
report  publication  for  comment,  and  the 
last  phase  of  preparing  options  for 
subsequent  agency  action. 


Most  of  NHTSA 's  crashworthiness 
and  several  crash  avoidance  standards 
have  been  evaluated  at  least  once  since 
1975.  A  number  of  consumer-oriented 
regulations,  e.g.,  bumpers,  thefi 
protection,  and  fuel  economy,  have  also 
been  evaluated.  The  plan  for  the  next 
five  years  includes  evaluations  of  new 
and  existing  safety  and  consumer 
information  and  protection  regulations, 
plus  assessments  of  specific 
enforcement  and  highway  safety 
programs. 

NHTSA  welcomes  public  review  of 
the  plan  and  invites  the  reviewers  to 
comment  about  the  selection,  priority, 
and  schedule  of  the  regulations  to  be 
evaluated.  The  agency  is  interested  in 
learning  of  any  additional  data  that  may 
be  useful  in  the  evaluations.  The  plan 
will  be  periodically  updated  in  response 
to  public  and  agency  needs,  with  a 
complete  revision  scheduled  very  four 
years. 

Those  persons  desiring  to  be  notified 
upon  receipt  of  their  comments  in  the 
rules  docket  should  enclose,  in  the 
envelope  with  their  comments,  a  self- 
addressed  stamped  postcard.  Upon 
receiving  the  comments,  the  dorJcet 
supervisor  will  return  the  postcard  by 
mail. 

(15  U.S.C.  1392.  1401.  1407;  deUigatkm  of 
authority  at  49  CFR  1.50  and  501.fi) 

Issued  on:  June  3,  1994. 
Donald  C.  BischofT, 

Associate  Administrator  for  Plans  and  Policy 
jFR  Do<;.  94-14091  F ilod  6-9-94;  8:45  a.nil 
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Research  and  Special  Programs 
Administration 

international  Standards  on  the 
Transport  of  Radioactive  Materials; 
PubHc  Meeting 

AGENCY:  Research  and  Special  Programs 
Administration  (RSPA),  Department  of 
Transportation. 

ACTION:  Notice  of  public  meeting. 


SUMMARY:  This  notice  is  to  ijJvise 
interested  persons  that  RSPA  will 
conduct  a  public  meeting  to  discuss 
issues  to  be  considered  at  the 
International  Atomic  Energy  Agency 
(IAEA)  Technic-al  Committee  Meeting 
(TCM)  during  June  27-July  1,  1994.  A 
TCM  is  a  meeting  of  experts  from 
member  nations  assembled  to  address 
the  technical  aspects  of  a  particular 
proposal. 

DATES:  June  15,  1994  at  9:30  am. 
ADDRESSES:  Room  8442,  Nassif 
Building.  400  Seventh  Street  SW.. 
Washington,  DC  20590. 


FOR  FURTHER  INFORMATION  COWTACT: 

George  Brown,  Chief,  Radioactive 
Materials  Branch,  Office  of  Hazardous 
Materials  Tran.sportation,  Department  of 
Transportation,  Washington,  DC  20590- 
(202) 366-4545. 

SUPPLEMENTARY  INFORMATION:  This 
meeting  will  be  held  to  discuss  several 
issues  being  considered  for 
incorporation  into  the  next  publi(UJlioii 
of  international  regulations.  The  IAEA 
meeting  will  be  held  in  Vienna,  Austria, 
June  27-July  1,  1994.  Topics  to  be 
covered  include: 

1.  The  impad  of  the  new 
recommendations  proposed  by  the 
International  Council  on  Radiologital 
Protection  (ICRP)  and  the  draft  of  the 
IAEA  Basic  Safety  Standards  on  the 
"Regulations  for  Safe  Transport  of 
Radioactive  Material."  IAEA  Safety 
Series  #6. 

2.  Review  status  of  changes  to  the  "Q" 
System.  The  "Q"  system  is  an  index  of 
the  relative  hazards  of  eji«-h 
radionuclide,  and  is  the  basis  for 
determining  such  issues  as  Type  A  and 
Type  B  quantities. 

3.  Exemption/Exception  criteria.  The 
issue  is  to  investigate  the  merits  of 
replacing  the  current  g»^neric 
radioactivity  threshold  of  .002  uCi/g  of 
any  radionuclide  with  a  threshold  based 
on  each  individual  radionuclide. 

4.  Minimum  weight  limit  for  packages 
labeled  "Radioactive  Yellow  III*.  The 
proposal  is  to  require  a  minimum 
weight  of  10  kg  for  these  packages. 

The  public  is  invited  to  attend 
without  prior  notification. 

Documents 

Copies  of  documents  related  to  the 
issues  to  be  covered  at  the  tenth  meeting 
of  SAGSTRAM  may  be  obtained  from 
RSPA.  Documents  may  be  ordered  by 
contacting  RSPA's  Dockets  Unit  (202- 
366-4453).  For  more  information  on  the 
use  of  the  HMIX  system,  contact  the 
HMIX  information  center.  1-800- 
PLANFOR  (752-6367);  in  Illinois,  1- 
800-367-9592;  Monday  through  Friday, 
8:30  a.m.  to  5  p.m.  Central  time. 

Issued  in  Washington.  DC,  on  Juno  7. 1994. 
Robert  A.  McGuire. 

Deputy  Associate  Adminktrotorfor 
Hazardous  MateriaJs  Safely. 
IFK  D<M  .  94-14214  Filed  6-«-»4;  8:45  ;im| 
BILUNG  CODE  4910-C(MM 


DEPARTMENT  OF  THE  1  REASURY 

internal  Revenue  Servic  > 

Commissioner's  Advisoi  y  Group: 
Public  Meeting 

agency:  Internal  Revenu^  Service  (IRS). 
Treasury. 

ACTION:  Notice  of  Public  lileeting  of 
Commissioner's  Advisor)  Group. 


Ffcc  e 


SUMMARY:  Public  meetin 
Commissioner's  Advisor) 
held  in  Washington,  DC 
DATES:  The  meeting  will 
16.  1994. 

FOR  FURTHER  INFORMATION 
Patricia  Andrews,  PC:E.  1 
Constitution  Avenue,  N\V 
Washington,  DC  20224 
(202) 622-5026,  (not  a  tol 

Notice  is  hereby  given 
section  10(a)(2)  of  the 
Committee  Act,  5  U.S. C. 
that  a  public  meeting  of  t) 
Commissioner's  Advisory 
held  on  June  16.  1994,  in 
beginning  at  8:30  a.m..  m 
Revenue  Service  Building 
Constitution  Avenue,  NW 
DC  20224. 

The  agenda  will  includi 
topics: 

IRS  Small  Business  Study 
Commercial  Return  Prepa 
Conference  on  Professionc 
Protecting  Privacy  and  Se( 
Legislative  Update 
Business  Master  Plan  Ov 
Compliance  Subgroup  Sta 
FY  1995  Compliance  Initi 
Recommendations  for  ~ 

Strategy 
Ta.xlink  Update 

Note:  Last  minute  changes 
order  of  topic  discu.ssion  are 
c  ould  prevent  effective  adv 

The  meeting,  which  wil 
the  public  will  be  in  a 
accommodates  approxima 
people,  including  member; 
Commissioner's  Advisory 
IRS  officials.  Due  to  the  lii 
conference  space,  notificat 
to  attend  the  meeting  must 
V.  ith  Patricia  Andrews,  Se 
Analyst,  no  later  than  June 
Andrews  can  be  reached 
5026  (not  toll-free). 

If  you  would  like  to  hav 
committee  consider  a  wri 
please  call  or  write:  Ms 
Andrews,  Strategic  Planni 
Communications,  PC:E. 
Revenue  Service,  1111 
Avenue,  NW.,  room  1311 
DC  20224. 
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FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  Andrews.  Program  Analyst, 
(202)  622-5026  (not  toll-free). 
Margaret  Miiner  Richardson, 

Commissioner. 

IFR  Doc.  94-14185  Filed  6-9-94;  8:45  am] 
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UNITED  STATES  INFORMATION 
AGENCY 

Educational  Advising  Program  for 
International  Students  From  Hong 
Kong 

ACTION:  Notice — Request  for  proposals. 


SUMMARY:  The  Bureau  of  Educational 
and  Cultural  Affairs  of  the  United  States 
Information  Agency  (USIA)  seeks 
applications  from  non-profit  applicants 
willing  to  establish  and  maintain  an 
educational  advising  center  in  Hong 
Kong.  The  advising  center  will  facilitate 
international  educational  exchange 
through  overseas  educational  advising, 
orientation,  and  information  services  for 
international  students  and  scholars 
seeking  information  on  opportunities  in 
U.S.  higher  education. 

USIA  anticipates  awarding  up  to 
S90,000  for  the  implementation  and 
coordination  of  the  advising  center. 
Grants  will  only  be  awarded  to  eligible 
applicants  with  at  least  four  years  of 
experience  in  conducting  international 
exchange  programs. 

Announcement  Name  and  Number 

Ail  communications  with  USIA 
concerning  this  announcement  should 
refer  to  the  above  title  and  reference 
number  E/ASA-94-04. 
DATES:  Deadline  for  proposals:  All 
proposals  mu.st  be  received  at  the  U.S. 
Information  Agency  by  close  of  business 
(5  p.m..  Eastern  Standard  Time)  Friday, 
July  14, 1994.  Faxed  documents  will  not 
be  accepted,  nor  will  documents 
po.stmarked  on  July  14,  1994,  but 
received  at  a  later  date. 

Duration 

The  duratio:i  of  the  grant  should  be 
from  October  1.  1994  through 
September  30, 1995.  Programs  may 
begin  no  earlier  than  October  1.  1994. 
No  funds  may  be  expended  until  the 
grant  agreement  is  signed. 
ADDRESSES:  A  total  of  fifteen  copies  of 
the  application  should  be  submitted  to 
the  office  below.  Three  copies  (one  a 
signed  original)  should  include  the 
completed  application,  including  tabs 
A-U:  the  other  12  copies  should  include 
tabs  A-D. 
U.S.  Information  Agency,  Reference 

number:  E/ASA-94-04.  Grants 


Management  Division,  E/XE,  301  4th 
Street  SW.,  room  336,  Washington. 
DC.  20547. 

FOR  FURTHER  INFORMATION  CONTACT: 
Interested  U.S.  applicants  should 
contact  Alexandra  Hattemer  at  tlie 
United  States  Information  Agency.  301 
4th  Street  SW.,  Advising  and  Student 
Services  Branch  (E/ASA),  Room  349. 
Washington,  DC.  20547,  202-619-5434 
to  request  detailed  application  packets, 
which  include  award  criteria  additional 
to  this  announcement,  all  necessary 
forms,  and  guidelines  for  preparing 
proposals,  including  specific  budget 
preparation  information. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  Bureau's  authorizing  legislation, 
programs  must  maintain  a  non-political 
character  and  should  be  balanced  and 
representative  of  the  diversity  of 
American  political,  social,  and  cultural 
life. 

Overall  authority  for  this  program  is 
contained  in  the  Mutual  Educational 
and  Cultural  Exchange  Act  of  1961,  as 
amended.  Pub.  L.  87-256  (Fulbright 
Hays  Act).  The  purpose  of  the  Act  is  to 
"enable  the  Government  of  the  United 
States  to  increase  mutual  understanding 
between  the  people  of  the  United  States 
and  the  people  of  other  countries:  to 
strengthen  the  ties  which  unite  us  with 
other  nations  by  demonstrating  the 
educational  and  cultural  interests, 
developments,  and  achievements  of  the 
people  of  the  United  States  and  other 
nations  and  thus  to  assist  in  the 
development  of  friendly,  sympathetic 
and  peaceful  relations  between  the 
United  States  and  other  countries  of  the 
world."  Programs  and  projects  must 
conform  with  all  Agency  requirements 
and  guidelines  and  are  subject  to  final 
review  by  the  USIA  contracting  officer. 

Overview 

An  ideal  program  would  provide  a 
state-of-the-art  advising  center 
dedicated  to  providing  information, 
orientation,  and  advice  to  international 
students  in  Hong  Kong  interested  in 
studying  in  the  U.S. 

Guidelines 

The  proposal  should  he  presented  in 
three  parts. 

/.  Applicant's  Background  and  CX'enieiv 

The  first  part  should  contain  an 
overview  of  the  applicant's  history  and 
purpose.  Evidence  of  previous 
experience  with  advising  or  educational 
exchange  of  international  students  and 
scholars  should  be  included.  The 
overview  should  indicate  the  total 
amount  of  funding  requested  with  a 
justification  as  well  as  a  budget 


presentation  outlining  the  total  project 
co.sts. 

A  listing  of  names,  titles,  addresses, 
and  telephone  numbers  of  Uie  executive 
officer(s)  and  of  the  person(s)  ultimately 
responsible  for  project,  must  be 
included  in  the  proposal.  Resumes  or 
vitae  of  key  personnel  must  be 
provided.  USIA  also  recomniends  the 
inclusion  of  brochures  and  general 
information  concerning  the  applicant, 
e.g.  organizational  charts,  job 
de.scriptions.  the  names  of  board 
members  (or  similar  group),  the  number 
of  employees,  etc. 

//.  Advising  Center  Opernlinr.nl  and 
Services 

The  second  part  of  the  proposal 
'    should  contain  details  on  the  advi.sing 
center's  proposed  location  and  hours  ol 
operation,  proposed  .staffing  pattern 
(including  the  percentage  of  time  each 
employee  will  devote  to  advising 
activities  and  a  description  ot  their 
fiinctionsand  responsibilities),  budget. 
and  advising  servicer,  to  be  provided.  A 
resume  or  brief  narrative  explaining  the 
quolilit  alions  of  the  person  or  persons 
who  will  have  primary  responsibility  for 
conducting  advising  and/or  providing 
oversight  of  the  advising  center  staff 
should  be  included.  The  proposal 
should  demonstrate  the  center's  ability 
to  provide  the  following  educational 
advising  services  to  inlernation.il 
students  and  .scholars: 

1.  Information  and  guidance  on  U.S. 
educational  institutions,  systems, 
tuition  and  related  co.sts,  fields  of  study. 
spe<;iali7ed  training,  etc; 

2.  Information  and  advice  on  U.S. 
standardized  tests,  e.g.  TOEFL.  GRE, 
GMAT.  FMGEMS,  etc..  to  include  the 
provision  of  registration  application 

•forms,  maintenance  of  bulletins  and 
te.sting  schedules; 

3.  Information  and  research  on  short- 
term  institutional  training  in  let  hnical 
and  professional  fields; 

4.  Informjlicn  on  English  language 
training  programs  in  the  U.S.: 

5.  Group  and  imiividual  advising 
sessions,  pre-departure  orientation  and 
reentry  programs,  as  appropriate. 

The  center  will  also  h;  required  to 
monitor  the  status  of  the  eduf:ationaI 
system  in  Hong  Kong  and  to  share  that 
information  with  USIA  and  United 
States  Information  Serviie  (USIS)  office 
at  the  American  Consulate.  The 
applicant  should  he  willing  to  assist  ami 
support  educational  outreach  activities 
of  the  USIS  post  abroad  by  developing 
a  network  of  contacts  with  the  local 
Ministry  of  Education,  universities,  and 
other  appropriate  institutions. 

The  center  should  al.so  he  willing  to 
serve  as  an  information  resource  for 
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overseas  educational  advising  center^  in 
the  People's  Republic  of  China.  The 
proposal  should  address  the  applicant's 
ability  to  do  so. 

///.  Provision  of  Resource  Materials. 
Equipment  and  Training 

The  third  part  of  the  proposal  should 
address  the  extent  to  which  the  U.S. 
headquarters  office  will  support  its 
advising  center  abroad  through  the 
provision  of  educational  advising 
resource  materials  and  professional 
development  activities  and  training. 

Student  access  to  a  comprehensive 
university  catalog  collection,  in  print 
and/or  microfiche  or  computer  software 
programs,  and  an  extensive  collection  of 
current  references  on  U.S.  educational 
institutions  and  programs,  through  print 
or  computer  networks,  is  an  integral 
component  of  an  educational  advising 
center  and  the  applicant's  ability  to 
provide  such  should  be  made  clear  in 
this  se<;lion. 

Office  equipment  that  facilitates  the 
processing  of  inquiries,  such  as 
electronic  mail,  facsimile  machines,  and 
telexes,  would  be  regarded  as  an  a.sset 
to  the  advising  function  and  mention  of 
such  equipment  should  be  made  in  the 
proposal.  The  Agency  expects  the 
advi.sing  center  to  be  equipped  with 
audio  visual  aids  for  students'  use. 
Videos  on  U.S.  stud\  and  life  .should 
complement  the  presentation  and 
materials  offered  at  group  and 
individual  advising  sessions. 

Proposed  Budget 

Applicants  must  submit  ,i 
comprehensive  line-item  tjudget  for 
which  specific  details  are  available  in 
the  applir.ation  packet.  The  budget 
should  not  exceed  SOO.OOO. 

Cost-sharing  is  cmcouraged.  Cost- 
sharing  may  be  in  the  form  of  allowable 
direct  or  indirect  costs.  The  recipient 
must  maintain  written  records  to 
support  all  allowable  c;o,sfs  which  are 
t:laimed  as  being  its  c:ontrihution  fo  ccjst 
participation,  as  well  as  c  ost  to  be  paid 
by  the  Federal  governnu'nt.  Such 
rcjcords  are  suhjec  t  fo  audit.  The  basis 
for  determining  the  value  of  c:ash  and 
in-kind  <  ontrihiitions  must  he  in 
accordanc:e  with  OMH  ("ire  ular  Alio. 
Attachment  E.  Cost  sharnig  and 
matching  should  be  described  in  the 
propo.sai.  In  the  event  the  recipient  does 
not  provide  the  minimum  aniounl  of 
cost-sharing  as  stipulated  in  the 
r«?cipient's  budget,  the  Agenc:y's 
c:ontrihution  will  be  reduced  in 
proportion  to  the  recipient's 
contribution. 

The  recipient's  proposal  shall  inc. hide 
Ihecrost  of  an  audit  that:  (1)  Complies 
with  the  requiremcMits  olOMB  Cin  idar 


No.  A-133,  Audits  of  Institutions  of 
Higher  Education  and  Other  Nonprofit 
Institutions;  (2)  complies  with  the 
requirements  of  American  Institute  of 
Certified  Public  Accountants  (AICPA) 
Statement  of  Position  (SOP)  No.  92-9; 
and  (3)  includes  review  by  the 
recipient's  independent  auditor  of  a 
recipient-prepared  supplemental 
schedule  of  indirect  cost  rate 
computation,  if  such  a  rate  is  being 
proposed. 

Tlie  audit  costs  shall  be  identified 
separately  for;  (1)  Preparation  of  b.isic; 
financial  statements  and  other 
accounting  servic:es;  and  (2)  preparatinii 
of  the  supplenicmlal  reports  and 
sc;hedules  requi.-ed  by  OMB  Circuir.r  N'o. 
A-133.  AICPA  SOP  92-9.  and  the 
review  of  the  supplemental  schedui-  cjf 
indirect  cost  rate  computation. 

Applic:ants  should  refer  to  the 
applir.ation  package  for  a  list  of 
allowable  c:o.sts. 

Review  Process 

USIA  will  ai  knowledi;e  receipt  ol  .i!l 
proposals  and  will  review  them  for 
techiuCal  eligibility.  Proposals  will  h(> 
deemed  ineligible  if  they  do  not  fully 
adhere  to  the  guidelines  established 
herein  and  in  the  applic  ation  packet. 
Eligible  proposals  will  he  forwarded  to 
panels  of  USIA  officers  for  advisory 
review.  All  eli^;ible  proii(K.ils  will  a.'so 
be  reviewed  by  Ihe  appropriate 
geographic;  are.i  offic;e,  and  the  USl  \ 
budget  and  c;onlracts  officios.  Propos;Hs 
may  also  be  nn  iewed  bv  the  Agen<  \  "s 
Office  of  General  Counseh  Funding 
dec:isions  are  .it  the  disc  reiion  of  tli-' 
Associate  Diro  tor  for  Edn.ational  .n.ii 
Cultural  Affairs.  Final  tei  linical 
authority  for  gr.mt  awards  resides  v.  i;l) 
I'SIA's  contr.ic  ling  officer. 

Review  Criteria 

lechnically  eligible  applic;ations  will ' 
be  c  ompetitiveiy  reviewed  ac;cording  to 
the  following  criteria: 

a.  Quality  of  progrnm  plan:  Pro|>civ„!s 
shruld  exhibit  ,i  thorough  kiujwled.cf 
and  understanding  of  the  needs  of 
students  from  Hong  Ko:i;_;  .nid  exhibil 
originality,  sul.'slanc:e,  and  rigor. 

b.  Program  i>lnnning:  I'rciposals  mkjsI 
iiic:lude  a  detailed  agenda  and  relevar,! 
workpinn  of  piogram  ac  tivities.  The 
agenda  should  adhere  to  the  program 
overview  and  guidelines  desc.ribwi 
above. 

«;  Ability  to  ni  hieve  pro-iraiu 
ohjiTtives/inslitiitlonal  cnpnritv: 
Propo.sed  perscmnel  and  iiistitutioi:..! 
resourc  es  should  be  adequate  and 
appropriate  lo  achieve  the  program 
goals  and  adhere  to  the  gindelincfs 
dc;.sc  rihed  above.  The  applicant  sho,.:  I 
dcMiionstr.'ite  an  abilitv  to  rec :ruit  ar.u 
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successfully  accomplish 
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d.  Multiplier  effect/ imp(A:t 
activities  should  be  design  ;d 
long-term  mutual  understa  iding 
between  citizens  of  the  Un 
and  Hong  Kong 

e.  Institution's  track  recdti 
Proposals  should  demonsti  at 
nnord  of  successful  progra  n 
rfjspnnsible  fiscal  rnanagen  en 
compliance  with  all  report  ng 
requirements  for  Agency  gi  mts.  The 
Agency  will  consider  the 
performance  of  prior  grant^s  and  the 
demonstrated  potential  of 
applicants. 

f.  Evaluation  plan:  Pro 
provifie  a  plan  for  evaluati 
grantee  institution,  includi  i 
progress  reports. 

g.  Cost-effectiveness:  The 
and  administrative  com 
grants,  as  well  as  salaries  aj 
should  be  kept  as  low  as 
other  items  should  be 
appropriate. 

h.  Cost-sharing:  Proposal 
maximize  cost-sharing  th 
private  sector  support  as  w 
institutional  direct-fimding 
contributions.  Evidence  of 
sharing  should  be  detailed 
proposal. 
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Notice 

The  terras  and  conditiim 
in  the  RFP  are  binding  and 
modified  by  any  USIA  repr^sentat 
E.xplanatory  information 
the  Agency  that  contradicts 
language  will  not  be  bindin 
of  the  RFP  does  not  constitijt 
commitment  on  the  part  of 
riovernment.  Final  awards 
made  until  funds  have  been 
appropriated  by  Congress, 
and  committed  through  interna 
proctidures. 

Notification 


h 


.-\il  applicants  will  be  nt)t 
results  of  the  review  proces! 
September  15,  1994.  Funde< 
will  be  subject  to  periodic  n 
evaluation  requirements 

Dated.  June  6.  1994 
|ohn  P.  Loiello, 

.  \ssociate  Director.  Burrau  ofEi 
end  Cultural  Affairs. 
jFR  Doc.  94-14166  Filed  6-9-9  I 
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Educational  Advising  Program  for 
Intematiortal  Studerrts  From  Mexico 
and  a  Regional  Educational  Advising 
Consultancy  for  Overseas  Educational 
Advising  Centers  Throughout  Central 
America 

ACTION:  Notice — Request  for  proposals. 

SUMMARY:  The  Bureau  of  Educational 
and  Cultural  Affairs  of  the  United  States 
Information  Agency  (USIA)  seeks 
applications  from  non-profit  applicants 
willing  to  establish  and  maintain  an 
educational  advising  center  in  Mexico 
City  which  would  also  serve  as  the 
Regional  Educational  Advising 
Consultancy  (REAC)  for  overseas 
educational  advising  centers  throughout 
Mexico  and  Central  America.  The 
advising  center  will  facilitate 
international  educational  exchange 
through  overseas  educational  advising, 
orientation,  and  information  services  for 
international  students  and  scholars 
seeking  mformation  on  opportunities  in 
U..S.  higher  education. 

USI.A.  anticipates  awarding  up  to 
S130,000  for  the  implementation  and 
coordination  of  the  advising  center  and 
the  REAC.  Grants  will  only  be  awarded 
to  eligible  applications  with  at  least  four 
years  of  experience  in  conducting 
international  exchange  programs. 

Announcement  Name  and  Number 

All  communications  with  USiA 
concerning  this  announcement  should 
refer  to  the  above  title  and  reference 
number  E/ASA-94-03. 
DATES:  Deadline  for  proposals:  All 
proposals  must  be  received  at  the  U.S. 
information  Agency  by  close  of  business 
(5  p.m..  Eastern  Standard  Time)  Friday. 
July  14,  1994.  Faxed  documents  will  not 
be  accepted,  nor  will  documents 
postmarked  on  July  14.  1994,  but 
received  at  a  later  date. 

Duration 

The  duration  of  the  grant  should  be 
from  October  1,  1994  through 
September  30,  1995.  Programs  may 
begin  no  earlier  than  October  1,  1994. 
No  funds  may  be  expended  until  the 
grant  agreement  is  signed. 
ADDRESSES:  A  total  of  fifteen  copies  of 
the  application  should  be  submitted  to 
the  office  below.  Three  copies  (one  a 
signed  original)  should  include  the 
completed  application,  including  tabs 
A-U;  the  other  12  copies  should  include 
tabs  A-D 

U.S.  Information  Agency,  Reference 
number:  E/ASA-94-03,  Grants 
Management  Division.  E/XE.  301  4th 
Street  S\V..  room  336.  Washingtcm. 
DC  20547. 


FOR  f  URTHER  »NFORMATK)N  CONTACT: 

Interested  U.S.  applicants  should 
contact  Alexandra  Hattemer  at  the 
United  States  Information  Agency.  301 
4th  Street  SW.,  Advising  and  Student 
Services  Branch  (E/ASA),  room  349. 
Washington.  DC  20547,  202-619-5434 
to  request  detailed  application  packets. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  Bureau's  authorizing  legislation, 
programs  must  maintain  a  non-political 
character  and  should  be  balanced  and 
representative  of  the  diversity  of 
American  political,  social,  and  cultural 
life. 

Overall  authority  for  this  program  is 
contained  in  the  Mutual  Educational 
and  Cultural  Exchange  Act  of  1961.  as 
amended.  Pub.  L.  87-256  (Fulbright 
Hays  Act).  The  purpose  of  the  Act  is  to 
"enable  the  Government  of  the  United 
States  to  increase  mutual  understanding 
between  the  people  of  the  United  States 
and  the  people  of  other  countries;  to 
strengthen  the  ties  which  unite  us  with 
other  nations  by  demonstrating  the 
educational  and  cultural  interests, 
developments,  and  achievements  of  the 
people  of  the  United  States  and  other 
nations  and  thus  to  assist  in  the 
development  of  friendly,  sympathetic 
and  peaceful  relations  between  tiie 
United  States  and  the  other  countries  of 
the  world."  Programs  and  projects  must 
conform  with  all  Agency  requirements 
and  guidelines  and  are  subject  to  final 
review  by  the  USIA  contractin^officer. 
Overview 

An  ideal  program  would  provide  a 
state-of-the-art  advising  center 
dedicated  to  providing  information, 
orientation,  and  advice  to  international 
students  in  Mexico  interested  in  study 
in  the  U.S.  and  would  also  serve  as  a 
well  informed  resource  on  U.S. 
education  to  overseas  educational 
advisers  throughout  Mexico  and  Central 
America.  ' 

Guidelines 

The  proposal  should  be  presented  in 
four  parts. 

/.  Applicant's  Background  and  0\■er\ie^^ 

The  first  part  should  contain  an 
over\iew  of  the  applicant's  hi.storv  and 
purpose.  Evidence  of  previous 
experience  with  advising  or  educational 
exchange  of  international  students  and 
scholars  should  be  included.  The 
overview  should  indicate  the  total 
amount  of  funding  requested  with  a 
justification  as  well  as  a  budget 
presentation  outlining  the  total  project 
costs. 

A  listing  of  names,  titles,  addresses, 
and  telephones  numbers  of  the 
e.xecutive  officer(s)  and  of  the  person(s) 
ultimately  responsible  for  project,  must 
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be  included  in  the  proposal.  Resumes  or 
vitae  of  key  personnel  must  be 
provided.  USIA  also  rtnommends  the 
inclusion  of  brot;hures  and  general 
information  conceming  the  applicant, 
e.g.  organizational  charts,  job 
de.scriptions,  the  names  of  board 
members  (or  similar  group),  the  number 
of  employees,  etc. 

//.  Advisint;  ConUtr  Operation  and 
Seri'icos 

The  second  jurt  of  the  proposal 
should  confaii)  dotails  on  the  advising 
center's  proposed  location  and  hours  of 
operation,  proposed  staffing  pattern 
(including  the  percentage  of  time  each 
employee  will  devote  to  advising 
activities  and  a  description  of  their 
functions  and  responsibilities),  budget, 
and  advising  services  to  be  provided.  A 
resume  or  brief  narrative  explaining  the 
qualifi<;ations  of  th»!  person  or  persons 
who  will  have  primary  responsibility  for 
conducting,  advising  and/or  providing 
oversight  of  the  advising  center  staff 
should  be  inr  ludi;d.  The  propo.sal 
should  demonstrate  the  center's  ability 
to  provide  the  toiluvving  educational 
advising  services  to  international 
students  and  scholars: 

1.  Information  and  guidance  on  U.S. 
educational  in.slitutions.  sy.stems, 
tuition  and  related  costs,  fields  of  study, 
spet  iaiized  training,  etc; 

2.  Information  and  advice  on  U.S. 
staiuiardizec)  tests,  e.g.  TOEFL,  GRE, 
GMAT.  I'MGMMS,  etc.,  to  include  the 
provision  of  registration  application 
forms,  maint«in.iiice  of  bulletins  and 
testing  sch(!dules; 

3.  Intormalion  and  research  on  short- 
term  institutional  training  in  technical 
and  professional  fields; 

4.  Information  on  Knglish  language 
training  prograsns  in  the  U.S.; 

.'i.  (.roup  and  individual  advising 
.sessions,  [)re-departure  orientation  and 
reentry  programs,  as.  appropriate. 

The  center  will  also  be  required  to 
monitor  the  status  ol  the  educational 
system  in  Mexico  and  to  share  that 
information  with  U.SIA  and  United 
States  Inlormation  .Service  (USIS)  office 
at  the  Anierir.an  Fmbassy.  The  applicant 
should  also  be  willing  to  assist  and 
support  educational  outreach  a.:tivities 
of  the  USIS  post  abroad  by  developing 
a  network  of  contacts  with  the  local 
Ministry  of  Hducation,  universities,  and 
other  a{)propriare  institutions. 

///.  Provision  of  Ht^soiirce  Materials, 
Eqiiipnwnt  and  Training 

The  third  |)art  of  the  proposal  should 
address  \\w  extent  to  which  the  U.S. 
headqu.irtcTs  office  will  support  its 
advising  c  enter  abroad  through  the 
provision  of  educ:ational  advising 


resoun;e  materials  and  professional 
development  activities  and  training. 

Student  access  to  a  comprehensive 
university  c;atalog  collection,  in  print 
and/or  microfic;he,  and  an  extensive 
<;ollection  of  cnirrent  references  on  U.S. 
educational  institutions  and  programs  is 
an  integral  component  of  an  educational 
advising  center  and  the  applicant's 
ability  to  provide  such  should  be  made 
c:lear  in  this  sec;tion. 

Oflic  c!  equipment  that  facilitate  the 
processing  of  inquiries,  such  as 
eliH:tronic  mail,  fac^similo  machines,  and 
telex»!s,  would  be  regarded  as  an  asset 
to  the  advising  function  and  mention  of 
suc;h  ecpiipment  should  be  made  in  the 
proposal.  The  Agency  expects  the 
advising  center  to  be  equipped  with 
audio  visual  aids  for  students'  use. 
Videos  on  U.S.  study  and  life 
complemcMit  the  presentation  and 
materials  offered  at  group  and 
individual  advising  sessions. 

IV.  fit;}>ional  Educational  Advising 
(^onsiilionry 

The  fourth  part  of  the  propo.sal  should 
c;ontain  details  on  the  Regional 
Educational  Advising  Consultancy 
(REAC)  for  Mexico  and  Central  Amc:ricja. 
Funding  for  the  REAC  should  be 
containc^d  within  the  ."5130,000  budget. 
The  Agenc:y  rec:ommends  that  the 
person(s)  dcJdicated  to  the  REAC  work  a 
minimum  of  20  hours  per  week.  The 
REAC  would  service  overseas 
educ;ational  advising  centers  in  Mexico 
and  Central  America.  The  objective  of 
the  REAC  is  to: 

1.  Attain  widespread  rec:ognilion  as 
the  rcfgional  resource  center  for 
educational  advising; 

2.  Enc^ourage  regional  communic:ation 
and  networking  among  Mexican  and 
Central  Americ;an  advising  centers; 

3.  Foster  information  sharing  through 
suc;h  mt-ans  as  the  development  and 
sharing  of  materials  (i.e.,  advising 
handouts),  a  regional  newsletter, 
workshops,  electronic  mail,  Internet, 
etc;.; 

4.  Proviclit  advic;e  to  advising  c;enters 
on  how  to  c:onduct  regional  and  in- 
country  workshops,  pre-admi,ssion  and 
pre-departure  orientation  sessions, 
outreach  activities,  etc. 

5.  Provide  needs  assessments, 
training,  and  professional  developmcMit 
for  the  educational  advisers  in  the 
rcigion  as  necessary. 

Please  note  that  travel  within  the 
region  for  needs  assessments  and 
consultations,  must  be  arranged  by 
means  of  an  annual  request  (via  c:able) 
to  the  educ;ational  advising  c;enters  \ia 
the  USIS  office  in  each  r:ountry. 


Proposed  Budget 

Applicants  must  submit  a 
comprehensive  line-item  budget  for 
whic:h  specific  details  are  available  in 
the  application  packet.  The  budget 
should  not  exceed  $130,000.  including 
the  REAC.  The  applicant  should  submit 
separate  line-item  budgets  for  the 
Educ;ational  Advising  Center  in  Mexic:o 
City  and  for  the  REAC. 

Cost-sharing  is  encouraged.  Cost- 
.sharing  may  be  in  the  form  of  allowable 
direct  or  indirec:t  costs.  Tlie  recipient 
must  maintain  written  rec^ords  to 
support  all  allowable  costs  which  are 
claimed  as  being  its  contribution  to  c;ost 
participation,  as  well  as  c;ost  to  be  paid 
by  the  Federal  government.  Such 
records  are  subjec;t  to  audit.  The  basis 
for  determining  the  value  of  cash  and 
in-kind  contributions  must  be  in 
accordance  with  0MB  Circular  AlH), 
Attac;hment  E.  Cost  sharing  and 
matching  should  be  described  in  the 
proposal.  In  the  event  the  recipient  does 
to  provide  the  minimum  amount  of  c;ost- 
sharing  as  stipulated  in  the  recipients 
budget,  the  Agency's  contribution  will 
be  rc;duc;ed  in  proportion  to  the 
recipient's  contribution. 

The  recipient's  proposal  shall  inc  lude 
thec:ost  ofan  audit  that:  (l)Complii;s 
with  the  requirements  ofOMB  Cin  ular 
No.  A-133,  Audits  of  Ii.sijlutions  of 
Higher  Educ;alion  and  Other  Nonprofit 
Institutions;  (2)  complies  with  the 
requirements  of  Americ;an  Institute  ot 
Certified  Public  Accountants  (AICPA) 
Statement  of  Position  (SOP)  No.  92-!»; 
and  (3)  includes  review  by  the 
recipient's  independent  auditor  of  a 
recipient-prepared  supplemental 
schedide  of  indirect  c;osl  rate 
computation,  if  suc;h  a  rate  -s  being 
proposed. 

Ihe  audit  costs  shall  be  identified 
separately  for:  (1)  Preparation  of  basi« 
financial  statements  and  other 
ac:counting  services;  and  (2)  pre  paration 
of  the  supplemental  reports  and 
sc:hedules  required  by  OMFt  Circ  cdar  No 
A-133,  AICPA  SOP  92-9.  and  the 
review  of  Ihe  supplemental  sc.hedsile  -.A 
indirect  c;ost  rate  c;omputalion. 

Applicants  should  refer  to  the 
application  pac  kage  for  a  list  of 
allowable  c;osis. 

Review  Process 

USIA  will  ac  knowledge  rw.eipt  ol  ail 
prcjjjosals  and  will  review  thcjtn  for 
technical  eligibifity.  Projxjsals  will  be 
deemed  ineligible  if  they  do  not  hilly 
adhcjre  to  the  guidelines  established 
herein  and  in  Ihe  application  pac;kel. 
Eligible  proposals  will  be  forwarded  to 
panels  of  USIA  officers  for  advisory 
review.  All  eligible  [troposals  will  .-ilso 
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be  reviewed  by  the  approprial  s 
geographic  area  office,  and  th( 
budget  and  contracts  offices, 
may  also  be  reviewed  bv  the  / 
Office  of  General  Counsel, 
decisions  are  at  the  discretion 
Associate  Director  for  Educatibn 
Cultural  Affairs.  Final  techn 
authority  for  grant  awards  resides  with 
USIA's  contracting  officer. 

Review  Criteria 

Technically  eligible  applica  ions  will 
be  competitively  reviewed  act  ording  to 
the  following  criteria: 

a.  Quality  of  program  plan 
should  exhibit  a  thorough  kn 
and  understanding  of  the 
students  from  Mexico  and  Cer  tral 
America  and  exhibit  originalit  y' 
substance,  and  rigor. 

b.  Program  planning:  Proposals  must 
include  a  detailed  agenda  and  relevant 
workplan  of  program  activities .  The 
agenda  should  adhere  to  the  p  ograni 
over\iew  and  guidelines  de.scibed 
above. 

c.  Ability  to  achieve  progran 
objectives/ institu  tional  capaci 
Proposed  personnel  and  in.stiti 
resources  should  be  adequate  i 
appropriate  to  achieve  the  pro| 
goals  and  adhere  to  the  guidoi 
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described  above.  The  applicant  should 
demonstrate  an  ability  to  recruit  and 
maintain  a  professional  staff  to 
successfully  accomplish  the  goals  of  the 
program. 

d.  Multiplier  effect/ impact:  Program 
activities  should  be  designed  to  foster 
long-term  mutual  understanding 
between  citizens  of  the  Cnited  States 
and  Central  America  and  Mexico. 

e.  Institution 's  track  record/ability: 
Proposals  should  demonstrate  a  track 
record  of  successful  programs,  including 
responsible  fiscal  management  and  full 
compliance  with  all  reporting 
requirements  for  Agency  grants.  The 
Agency  will  consider  the  past 
performance  of  prior  grantees  and  the 
demonstrated  potential  of  new 
applicants. 

f.  Evaluation  p/arj.  Proposals  should 
provide  a  plan  for  evaluation  by  the 
grantee  institution,  including  periodic 
progress  reports. 

g.  Cost-effectiveness:  The  overhead 
and  administrative  components  of 
grants,  as  well  as  salaries  and  honoraria, 
.should  be  kept  as  low  as  possible.  All 
other  items  should  be  necessary  and 
appropriate. 

h.  Cos/-s/inr;7?g.  Proposals  should 
maximize  cost-sharing  through  other 
private  sector  support  as  well  as 


institutional  direct-funding 
contributions.  Evidence  of  such  cost 
sharing  should  be  detailed  in  the 
proposal. 

Notice 

The  terms  and  conditions  published 
in  the  RFP  ate  binding  and  may  not  be 
modified  by  any  USIA  representative. 
Explanatory  information  provided  by 
the  Agency  that  contradicts  published 
language  will  not  be  binding.  Issuance 
of  the  RFP  does  not  constitute  an  award 
commitment  on  the  part  of  the 
Government.  Final  awards  cannot  be 
made  until  funds  have  been  fully 
appropriated  by  Congress,  and  allocated 
and  committed  through  internal  USIA 
procedures. 

Notification 

All  applicants  will  be  notified  of  the 
results  of  the  review  process  on  or  about 
September  15,  1994.  Funded  proposals 
will  be  subject  to  periodic  reporting  and 
evaluation  requirements. 

Dated;  June  6, 1994. 
lohn  P.  Loiello, 

Associate  Director.  Btirciiii  of  Educational 

and  Cultural  Affairs. 

IFK  Doc.  94-141fi,S  Filed  6-9-94:  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  o(  meetings  published  under 
the  "Government  in  the  Sunshine  Act"  (Pub 
L.  94-409)  5  U.S.C.  552b(e){3). 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Notice  of  Agency  Meeting 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  13 
n.S.C.  552b),  notice  is  hereby  given  that 
the  Federal  Deposit  Insurance 
Corporation's  Board  of  Directors  will 
meet  in  open  session  at  10:00  a.m.  on 
Tuesday.  Jime  14.  1994.  to  consider  the 
following  matters: 

Siiinmr.ry  Af>fn(l(i 

No  sub.stuntivf-  (iis(  iission  of  tht-  following 
iluni.s  is  anti(  ipaicil.  Thi^so  matters  will  Iw 
ri'solv(i(i  witli  a  singl--  voto  unh^ss  a  mi>mbiT 
of  the  Board  of  Directors  n^quests  that  an 
iinn  Im"  moved  to  the  dis(  ussion  agenda. 

Disposition  of  minutes  of  previous 
meeliijgs. 

Reports  of  a(  tions  approved  by  the 
standing  (ommitti!(!s  ot  the  i:orporatio.n  and 
by  officers  of  the  Corporation  pursuant  to 
a'.ithorit>  delegated  by  the  Bo.ird  of  Directors'. 

Discussion  Agenda 

Ivleniorandiim  and  n-sohition  re:  Proposed 
revision  to  Part  :J36  of  the  Ckirporation's  nilos 
and  regulations,  entitled  "Employees 
Responsibilities  and  Conduct,"  which  would 
remove  the  standards  of  conduct  regulations 
at  sections  33(). 1-336. 23  and  336.29-37  and 
the  Appendix  to  such  part  and  would 
promulgate  similar  regulations  as  a 
supplement  to  regulations  on  "Standards  of 
Ethical  Conduct  for  Employees  of  the 
Exftciitive  Branch"  issued  by  the  Office  of 
(;overn:ritnt  Ethics. 

Memorandum  and  resolution  re:  Proposed 
amendments  to  iiie  Corporation's  rules  and 
regulations  in  the  form  of  a  new  Part  366, 
entitled  "Contractor  Conflicts  of  Interest," 
which  would  be  applicable  to  private  sector 
contractors,  including  law  firms,  which 
submit  offers  to  provide  services  to  the 
Corj^oration  or  which  enter  into  contracts  to 
provide  services  to  the  Corporation:  would 
govern  conflicts  of  interest,  ethical 
responsibilities,  and  the  use  of  confidential 
information  by  such  contractors:  and  would 
provide  guidance  to  Corporation  contracting 
personnel. 

The  meeting  will  be  held  in  the  Board 
Room  on  the  sixth  floor  of  the  FDIC 
Building  located  at  550— 17th  Street, 
N.W.,  Washington,  DC. 

The  FDIC  will  provide  attendees  with 
auxiliary  aids  (e.g.,  sign  language 
interpretation)  required  for  this  meeting. 
Those  attendees  needing  such  assistance 


should  call  (202)  942-3132  (Voice); 
(202)942-3111  (TTY).tomake 
necessary  arrangements. 

Requests  for  further  information 
concerning  the  meeting  may  be  directed 
to  Mr.  Robert  E.  Feidman.  Acting 
Executive  Secretary  of  the  Corporation 
at  (202)  898-6757. 

Dated:  )une  7,  1994. 
Federal  Deposit  Insurance  Oirixir.Hion. 
Robert  E.  Feidman, 
Acting  Exp<  titn-p  .S'wretcry. 
IFR  Doc.  94-14243  Filed  6-7-94;  8:4.^  iimj 

BILUNG  CODE  6714-0-M 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Notice  of  Agency  Meeting 

Pursuant  to  the  provisions  of  the 
'Government  in  the  Sun.shine  Act"  (5 
U.S.C.  552b),  notice  is  hereby  given  that 
at  10:03  a.m.  on  Tuesday,  June  7.  1994, 
the  Board  of  Directors  of  the  Federal 
Deposit  Insurance  Corporation  met  in 
closed  .session  to  consider  the  following: 

Reports  of  the  Office  of  Inspe«:for  General. 

.Matters  relating  to  the  probable  failure  of 
a  certain  insured  depository  institution. 

Matters  relating  to  the  Corporation's 
corporate  and  supervi.sory  activities. 

Application  of  Community  Federal  .Savings 
Bank.  Tupelo.  .Mississippi,  a  proposed  new 
federally  chartered  stock  savings  bank,  for 
Federal  deposit  insurance. 

In  calling  the  meeting,  the  Board 
determined,  on  motion  of  Director 
Jonathan  L.  Fiechter  (Acting  Director. 
Office  of  Thrift  Supervision),  seconded 
by  Mr.  Stephen  R.  Steinbrink,  acting  in 
the  place  and  stead  of  Direi  Inr  Eugene 
A.  Ludwig  (Comptroller  of  the 
Currency),  concurred  in  by  Acting 
Chairman  Andrew  C.  Hove,  Jr.,  that 
Corporation  business  required  its 
consideration  of  the  matters  on  less  than 
seven  days'  notice  to  the  public;  that  no 
earlier  notice  of  the  meeting  was 
practicable;  that  the  public  intere.st  did 
not  require  consideration  of  the  matters 
in  a  meeting  open  to  public  ob.servation; 
and  that  the  matters  could  be 
considered  in  a  closed  meeting  by 
authority  of  subsections  (c)(2),  (c)(4), 
(c)(6),  (c)(8),  (c)(9)(A)(ii),  (c)(9)(B).  and 
(c)(10)  of  the  "Government  in  the 
Sunshine  Act"  (5  U.S.C.  552b(c)(2). 
{c)(4),  (c)(6),  (c)(8),  (c.)(9)(A)(ii),  (c)(9)(B). 
and  (c)(10)). 

The  meeting  was  held  in  the  Board 
Room  of  the  FDIC  Building  located  at 
550— 17th  Street,  NVV.,  Washington.  DC. 
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Dated:  June  7.  1994. 
Federal  Deposit  Insurance  Oirpurat ion. 
Patti  C.  Fox. 

A<ting  Dfputy  Expcuiivf  St.-cretory. 
IFR  Do(    94-14208  Filed  fi-8-94;  11:37  iim| 
BILUNG  CODE  671 4-01 -M 


SECURITIES  AND  EXCHANGE  COMMISSION 
Agency  Meeting 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  Government  in  the 
Sunshine  Act,  Pub.  L.  94^09,  that  the 
Securities  find  Exchange  Commission 
will  hold  the  following  meeting  during 
the  week  of  June  13,  1994. 

A  clo.sed  meeting  will  be  held  on 
Tuesday,  June  14,  1994,  at  2:00  p.m. 

Commissioners,  Counsel  to  the 
Commissioners,  the  Secretary  to  the 
Commission,  and  recording  secretaries 
will  attend  the  closed  meeting.  Certnin 
staff  members  v\ho  have  an  interest  in 
the  matters  may  also  be  present. 

The  General  Counsel  of  the 
Commission,  or  his  designee,  has 
certified  that,  in  his  opinion,  one  or 
more  of  the  exemptions  set  forth  in  5 
U.S.C.  552b(c)(4),  (8),  (9)(A)  and  (10) 
and  17  CFR  200. 402(a)(4),  (8),  (9)(i)  and 
(10),  permit  consideration  of  the 
scheduled  matters  at  a  closed  meeting. 

Commissioner  Roberts,  as  duty 
officer,  voted  to  consider  the  items 
listed  for  the  closed  meeting  in  a  clo.sed 
session.  ^ 

The  subject  matter  of  the  clostul 
meeting  scheduled  forTuesdav,  June  14. 
1994,at  2:00  p.m.,  will  be: 

Institution  of  injunctive  actions. 

Institution  of  adminisfr.ifive  pr(K  «i«lings  of 
an  enforcement  nature. 

Settlement  of  injunctive  action. 

.S«;ttlement  of  administrative  priKiH-dlngs 
of  an  enfon.ement  natunv 

At  times,  changes  in  Commission 
priorities  require  alterations  in  the 
.scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any,  matters  have  been  added,  deleted 
or  po.stponed,  please  contad:  John 
Ramsay  (202)  942-07r)0. 

Dated:  Junes.  1994. 
Jonathan  G.  Katz, 

.Secretary. 

IFR  D(m;.  94-14327  Filctd  b-8-94;  3:40  anij 

BILLING  CODE  8010-01-M 
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SECURITtES  AND  EXCHANGE  C  3MMISSI0N 


Agency  Meeting 


1;9 


OF 

FR  29324, 


"FEDERAL  REGISTER"  CITATION 
PREVIOUS  ANNOUNCEMENT: 
June  6,  1994). 

STATUS:  Closed  meeting. 

PLACE:  450  Fifth  Street.  NV\ 
Washington.  DC. 

DATE  PREVIOUSLY  ANNOUNCe|):  June  6. 
1994. 


hd 


CHANGE  IN  THE  MEETING:  Ad( 

The  following  item  will  hp 
at  a  closed  meeting  schedu 
Thursday.  June  9.  1994. 

Litigation  matter. 

Commissioner  Roberts,  a<  duty 
officer,  determined  that  Cor  imission 
business  required  the  above  change  and 


itional  Item. 

considered 
for 


that  no  earlier  notice  thereof  was 
possible. 

At  times,  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any.  matters  have  been  added,  deleted 
or  postponed,  please  contact:  Carrie 
Dwyer  at  (202)  942-0100. 

Dated:  June  7, 1994. 
fonathan  G.  Katz. 

Secretary. 

[FR  Doc.  94-14269  Filed  6-8-94;  11:39  ami 

BILUNC  CODE  8010-01-M 


UNITED  STATES  ENRICHMENT  CORPORATION 
BOARD  OF  DIRECTORS 

TIME  AND  DATE:  8:00  a.m..  Tuesday.  June 
14, 1994. 


PLACE:  USEC  Corporate  Headquarters, 
6903  Rockledge  Drive,  Bethesda. 
Maryland  20817. 

STATUS:  The  meeting  will  be  closed  to 
the  public. 

MATTERS  TO  BE  CONSIDERED: 

•  Review  of  commercial,  rmancia!  and 
internal  personnel  issues  of  the  Corporation. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Barbara  Arnold.  301-564-3354. 

Dated:  June  7, 1994. 
William  H.  Timbers,  Jr., 

President  and  Chief  Executive  Officer. 

(FR  Doc.  94-14267  Filed  6-8-94: 11:35  ami 

BILLING  CODE  8720-01-M 


Friday 

June  10,  1994 


Part  II 


Department  of  the 
Treasury 


Internal  Revenue  Service 


26  CFR  Parts  1,  20,  25,  and  602 
Valuation  Tables  and  Actuarial  Tables 
Exceptions;  Final  Rule  and  Proposed 
Rule 
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DEPARTMENT  OF  THE  TREASURY 

Intemat  Revenue  Service 

26  CFR  Parts  1, 20,  25,  ar^l  602 

[10  8540] 

RIN  1545-AM81 


Valuation  Tables 

AGENCY:  Internal  Revenue 

Treasury. 

ACTION:  Final  regulations. 


Service  (IRS), 


(  ontains  final 
valuation  of 
or  terms  of 
re  'ersionary 
plicable  tax 
>031  of  the 
anec  us  Revenue 
i  Dns  will 
guidance 
Act. 
effective 
plicability 
EFFECTIVE 
SUPPLEMENTARY 


thii 


aei 
an 


SUMMARY:  This  document 
regulations  relating  to  the 
annuities,  interests  for  life 
years,  and  remainder  or 
interests.  Changes  to  the  a 
law  were  made  by  section 
Technical  and  Miscell 
Act  of  1988.  These  regulat 
provide  the  public  with 
needed  to  comply  with  th 
DATES:  These  regulations 
May  1,  1989.  For  dates  of 
of  these  regulations,  see  th 
DATES  portion  under 
INFORMATION. 
FOR  FURTHER  INFORMATION  (lONTACT: 
William  L.  Blodgett,  (202)  ^22-3090 
(not  a  loll-free  number). 

SUPPLEMENTARY  INFORMATICIj: 

Paperwork  Reduction  Act 

The  collection  of  infori: 
contained  in  these  fina 
been  reviewed  and  approv 
Office  of  Management  and 
accordance  with  the  Pape 
Reduction  Act  (44  U.S.C 
control  number  1545-1343 
estimated  annual  burden  p 
varies  from  30  minutes  to 
depending  on  individual 


i< 


rej;u 
<d 


with  an  estimated  average 


minutes. 

Comments  concerning 
this  burden  estimate  and 
reducing  this  burden  shoul  I 
the  Internal  Revenue  Servi 
Reports  Clearance  Officer. 
Washington.  DC  20224.  anc 
Office  of  Management  and 
Desk  Officer  for  the 
Treasury.  Office  of  Informa 
Regulatory  Affairs,  Washin 
20503. 


Background 

On  November  2.  1992,  th4  IRS 
published  in  the  Federal  Rj  gister 
proposed  amendments  to  ths  income  tax 
regulations  (26  CFR  part  1)  i  mder 
sections  170,  642,  664.  and  '520  of  the 
Internal  Revenue  Code  (Coc  b),  and  to 
the  estate  and  gift  tax  regule  tions  (26 
CFR  part  20  and  part  25)  un  ler  sections 


n/ 


tion 
jlations  has 

by  the 
Judget  in 
ork 

i04(h))  under 
The 

r  respondent 
hour, 
circumstances. 
(f45 


one 


th  ;  accuracy  of 
sii  ggcstions  for 
be  sent  to 
Attn:  IRS 
:FP. 
to  the 

udget.  Attn: 
Departijient  of  the 
on  and 
DC 


ce, 
I C: 


lie 


i  ton. 


2031.  2512,  and  7520  of  the  Code. 
Conforming  changes  were  proposed  for 
regulations  under  other  sections  of  the 
Code.  On  February  3. 1993,  the  IRS 
published  in  the  Federal  Register 
certain  corrections  to  the  proposed 
regulations.  This  project  finalizes  those 
amendments.  Written  comments 
responding  to  the  Notice  of  Proposed 
Rulemaking  were  received.  No  public 
hearing  was  requested,  and  none  was 
held.  After  consideration  of  all  of  the 
comments  received  regarding  the 
proposed  regulations,  those 
amendments  are  adopted  by  this 
Treasury  decision  with  revisions  in 
response  to  those  comments.  A 
summary  of  the  principal  comments 
received  and  revisions  made  in  the  final 
regulations  in  response  to  those 
comments  is  provided  below. 

Explanation  of  Provisions 

The  notice  of  proposed  rulemaking 
included  estate  tax  regulations  that 
described  the  implementation  of  the 
new  valuation  standard,  including  an 
explanation  of  the  general  effective  date 
of  May  1.  1989  (§20.7520-1).  an 
explanation  of  the  special  elections  for 
charitable  interests  (§20.7520-2),  a 
listing  of  Code  provisions  that  are  not 
subject  to  section  7520  (§  20.7520-3). 
and  a  description  of  transitional  rules 
for  income,  estate,  and  gift  tax 
valuations  (§  20.7520-4).  In  the  final 
regulations,  the  substance  of 
§§  20.7520-1  through  20. 7520-4  has 
been  incorporated  into  analogous 
provisions  for  the  Income  Tax 
Regulations  (§§  1.7520-1  through 
1.7520-4)  and  the  Gift  Tax  Regulations 
(§§25.7520-1  through  25.7520-4). 

In  response  to  comments,  several 
editorial  changes  were  made  to  clarify 
certain  of  the  formulas  contained  in  the 
proposed  regulations.  These 
clarifications  principally  involve  the 
insertion  of  additional  parentheses  or 
brackets  in  order  to  make  the  formulas 
easier  for  the  reader  to  understand  and 

apply- 
Also  in  r-'^ponse  to  comments, 
§  1.170A-12(b)  was  updated  in  a 
correction  io  the  proposed  regulations 
that  was  published  in  the  Federal 
Register  on  February  3,  1993.  The 
update  includes  a  formula  for  the 
computation  of  the  special  factor  to 
value  a  remainder  interest  following  one 
life  where  the  property  is  subject  to 
exhaustion,  wear  and  tear,  or 
obsolescence.  A  similar  formula  in 
§  1.170A-12(e),  which  is  applicable  to 
the  valuation  of  a  remainder  interest 
following  two  lives,  was  also  updated. 
The  change  in  formulas  avoids  the  need 
to  include  lengthy  commutation  factor 
tables  in  the  regulations. 


Clarifying  amendments  have  been 
made  in  the  final  regulations  concerning 
the  meaning  of  "valuation  date"  for 
purposes  of  an  election  to  value  a  | 

transfer  to  a  charitable  remainder  trust.    ' 
In  the  case  of  an  election  under  section 
7520  to  compute  the  present  value  of       I 
the  charitable  interest  by  use  of  the 
interest  rate  component  for  either  of  the 
2  months  preceding  the  month  in  which 
the  transfer  is  made,  the  month  so 
elected  is  the  valuation  date  for 
purposes  of  determining  the  interest  rate 
and  mortality  tables.  Sections  1.664-2(c) 
and  1.664-4(e)(4)  of  the  final  regulations 
have  been  revised  accordingly. 

Comments  were  received  pertaining 
to  the  rule  in  the  proposed  regulations 
under  section  7520  concerning  the 
transfer  of  more  than  one  partial  interest 
in  the  same  property  at  different  times. 
In  response  to  these  comments,  the 
regulations  have  been  amended  to  make 
it  clear  that,  generally,  each  separate 
transfer  is  valued  with  the  interest  rate 
applicable  in  the  month  of  the  transfer. 
The  proposed  regulations  provide  for 
making  the  election  to  use  a  prior 
month's  interest  rate  in  the  case  of  a 
transfer  to  charity.  Comments 
questioned  the  need  for  requiring  the 
filing  of  detailed  information  as  part  of 
a  prior-month  election.  This  information 
is  already  required  to  be  filed  with  the 
tax  return  for  certain  situations 
involving  charitable  interests  that  are 
subject  to  measuring  lives.  See,  for 
example,  §20.2055-2(0(5).  This 
requirement  is  now  explained  in  the 
regulations  under  section  7520. 
Comments  also  raised  a  question  about 
the  revocability  of  the  election  and  the 
time  for  making  the  election.  The  final 
regulations  provide  that  the  taxpayer 
makes  the  prior-month  election  by  so 
stating  on  the  return  and  identifjing  the 
elected  month.  The  failure  to  include 
with  the  return  other  information  that  is 
required  to  describe  the  transfer, 
whether  or  not  the  election  is  made,  will 
ordinarily  not  invalidate  the  election. 
For  elections  made  on  or  before  June  10, 
1994.  a  reasonable  attempt  to  mnke  the 
election  and  submit  the  required 
information  will  be  treated  as  a  valid 
election.  The  final  regulations  also 
provide  that  the  election  is  generally 
made  on  a  timely  filed  tax  return  for  the 
year  of  the  transfer.  However,  the 
election  may  also  be  made  or  changed 
on  an  amended  or  supplemented  return 
that  is  made  within  24  months  after  the 
original  return  is  filed. 

Comments  were  received  concerning 
whether  the  five  percent  de  minimis  test 
(i.e..  a  transfer  to  charity  of  at  least  five 
percent  of  the  value  of  the  interest)  set 
forth  in  the  proposed  regulations  should 
be  applied  in  determining  if  the 
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taxpayer  may  elect  to  use  an  alternative 
prior  month  interest  rate.  The  final 
regulations  delete  this  de  minimis  test. 
Comments  were  received  concerning 
the  application  of  these  regulations  in 
situations  where  an  individual  is 
expected  to  die  prematurely  or  where 
two  individuals  die  simultaneously. 
See,  for  example.  Rev.  Rul.  80-80, 
1980-1  C.B.  194,  which  holds  that,  in 
cases  where  the  individual's  death  is 
imminent,  the  standard  actuarial  tables 
prescribed  by  the  regulations  are  not  to 
be  used.  See.  also.  Carter  v.  United 
States,  291  F.2d  63  (5th  Cir.  1991). 
\vhere  the  court  refused  to  ascribe  value 
to  an  income  interest  for  purposes  of  the 
section  2013  credit  where  the  death  of 
the  transferee  was  simultaneous  with 
the  death  of  the  transferor.  Comments 


were  also  received  concerning  the  scope 
of  these  regulations  in  light  of  O'Reilly 
v.  Commissioner,  973  F.2d  1403  (8th. 
Cir.  1992),  rem'd,  T.C.M.  1994-61.  In 
O'Reilly,  the  Circuit  Court  held  that  the 
standard  actuarial  tables  were  not 
applicable  to  a  situation  in  which  the 
application  of  those  tables  would  have 
produced  an  unreasonable  result.  In  that 
case,  the  property  held  in  trust 
produced  an  extraordinarily  low  rate  of 
return.  A  similar  result  was  reached  by 
the  Tax  Court  in  Frob  v.  Commissioner. 
100  T.C.  1  (1993).  dealing  with 
depletable  property.  Consistent  with 
these  comments,  the  .Service  and 
Treasury  are  contemporaneously 
proposing  an  amendment  to  these 
regulations  that  defines  the 
circumstances  in  which  the  section 


7520  tables  would  not  apply  in  valuing 
a  transferred  interest.  That  Notice  of 
Proposed  Rulemaking  is  published 
elsewhere  in  this  issue  of  the  Federal 
Register. 

Notice  89-60,  1989-1  C  B.  700, 
announced  a  method  for  determining 
the  deemed  yearly  rate  of  return  for  nrw 
pooled  income  funds.  This  method 
defined  the  deemed  rate  ss  the  highest 
annual  average  section  7520  interest  rate 
for  the  preceding  three  years,  reduced 
by  one  percentage  point.  The  proposnl 
regulations  would  have  defined  the 
deemed  rate  as  the  highest  annual 
average  section  7520  interest  rate  for  the 
preceding  three  years,  multiplied  by  90 
percent.  Both  methods  produced  the 
same  result  for  each  of  the  years  aftf-r 
the  enactment  of  section  7520; 


First  year  o*  pooled  income  fund 


Notice  89-60  method 

Proposed  regulation  method 


5/1/89  to 
12/31/89 


9.4 
9.4 


1990 


98 
9.8 


1991 


9.8 
9.8 


1992 


9.8 
9.8 


1993 


94 
9.4 


84 
84 


Commentato.-s  have  indicated  a  strong 
preference  for  the  method  announced  in 
Notice  89-60,  because  they  view  the 
computation  as  simpler  than  that  set 
forth  in  the  proposed  regulations.  In 
response  to  these  comments,  the  final 
regulations  adopt  the  !:iethod  desc.'-ibed 
in  Notice  89-60  for  determining  the 
deemed  yearly  rate  of  return  for  new 
pooled  income_ funds. 

Comments  were  received  concerning 
whether,  in  valuing  transfers  to  a  new 
pooled  income  fund,  the  same  deemed 
rate  of  return  would  be  used  throughout 
the  entire  three-year  period.  The  final 
regulations  provide  that  the  deemed  rate 
of  return  for  transfers  to  a  new  pooled 
income  fund  is  recomputed  each 
calendar  year  using  the  monthly  section 
7520  rates  for  the  three-year  period 
immediately  preceding  the  calendar 
year  in  which  es'^h  transfer  to  the  fund 
is  made  upiil  the  fund  has  been  in 
existence  for  three  taxable  years  and  can 
compute  its  highest  rate  of  return  for  the 
three  taxable  years  immediately 
preceding  the  taxable  year  in  which  the 
transfer  of  property  to  the  fimd  is  made. 

A  commentator  suggested  that,  with 
respect  to  the  interpolation  method  for 
valuing  transfers  to  pooled  income 
funds  and  charitable  remainder 
unitrusts,  a  taxpayer  be  permitted  to 
elect  a  more  exact  method  of  computing 
the  appropriate  interest  rate.  The 
method  prescribed  in  the  proposed 
regulations  has  been  in  use  for  many 
years  and  is  prescribed  by  the  Internal 
Revenue  Service  in  Publication  1457, 
"Actuarial  Values,  Alpha  Volume,"  (8- 
89)  and  Internal  Revenue  .Service 


Publication  1458,  "Actuarial  V.dues, 
Beta  Volume,"  (8-89).  The  IRS  and 
Treasury  believe  that  any  change  from 
the  method  prescribed  in  these 
publications,  which  are  in  current  use. 
would  create  undue  confusion  for 
taxpayers.  Consequently,  the 
Lonmientator's  suggested  change  is  not 
being  adopted  at  this  time. 

Comments  were  received  inquiring 
about  the  application  of  section  7520  to 
the  valuation  of  annuities  issued  by 
certain  organizations  other  than 
insurance  companies.  In  response  to 
these  comments,  the  final  regulations 
explain  that  the  section  7520  tables  are 
to  be  used  in  valuing  these  annuities. 
This  is  an  application  of  the  principle 
adopted  in  Rev.  Rul.  84-162,  1984-2 
C.B.  200,  for  transfers  after  November 
23,  1984.  A  different  method  of 
valuation  condnues  to  apply  for 
purposes  of  computing  the  exclusion 
ratio  in  reporting  the  annuity  payments 
under  section  72.  These  clarifications 
have  been  made  by  updating  §1.101- 
2(e)(l)(iii)(6)  and  Example  8  of 
§1.1011-2(c). 

Comments  were  received  concerning 
the  presumption  in  the  proposed 
regulations  under  section  664  that,  if  a 
governing  instrument  for  a  charitable 
remainder  unitrust  does  not  prescribe 
when  the  distribution  is  made  during 
the  period,  the  distribution  is  presumed 
to  be  made  on  the  first  day  of  the  period. 
Unitrusts  have  traditionally  been 
regarded  as  providing  for  distributions 
at  the  beginning  of  each  period  unless 
the  governing  instrument  provides  to 
the  contrary.  This  presumption  has  been 


rofiecled  in  unitrust  factors  prescribi  d 
in  the  regulations  under  section  664 
since  the  enactment  of  that  section 
Therefore,  the  presumption  that 
distributions  are  made  on  the  first  dav 
of  the  period,  if  not  otherwise  provi(i((i 
for  in  the  instrument,  is  continued  in 
the  final  regulations. 

EtTective  Dates 

These  regulations  are  generally 
effective  in  the  case  of  annuities, 
interests  for  life  or  terms  of  years,  and 
remainder  or  reversionary  interests 
created  after  April  30,  1989.  The 
regulations  provide  certain  transitional 
rules  intended  to  alleviate  any  adverse 
consequences  resulting  from  the 
statutory  amendments.  Several  principal 
provisions  of  the  regulations  were 
announced  in  Notice  89-24,  1989-1 
C.B.  660  (which  announced  the  change 
from  the  10  percent  fixed  rate  of  interesi 
to  the  section  7520  floating  ral.^  of 
interest),  and  Notice  89-60  (which 
announced  the  change  in  mortaliiv 
tables)  (See  §601.601{d)(2)(ii)(b)  of  the 
Statement  of  Procedural  Rules)  A 
transitional  rule  in  the  final  rf'gulatirins 
provides  that,  for  valuation  dates  of 
transfers  after  April  30,  1989,  and  before 
June  10,  1994,  a  transferor  can  relv  on 
Notice  89-24  or  Notice  89-60  in  valuing 
the  transferred  interest.  For.gi/t  tax 
purposes,  a  transitional  rule  in  the  final 
regulations  provides  that  if.  after 
December  31, 1988,  but  before  May  1. 
1989,  a  donor  transferred  an  interest  in 
property,  retaining  an  interest  in  the 
same  property,  and  the  donor  later 
transferred  the  retained  interest  in  th' 
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may  I 


k'hiche  rer 


property  after  April  30. 1981 1 
January  1.  1990.  the  donor 
value  the  transfer  of  the  reta  i 
under  either  the  10  percent 
section  7520  tables  (w 
beneficial).  For  estate  tax 
transitional  rule  in  the  final 
provides  that  the  estate  of  a 
incompetent  decedent  may 
value  die  property  interest 
the  gross  estate  under  the 
and  interest  rate  in  effect  at 
decedent  became  mentally 
or  the  mortality  table  and  in 
in  effect  on  the  decedent's 
if  the  decedent  was  under  a 
incapacity  that  existed  on 
and  continued  uninterrupte( 
decedent's  death.  For 
determining  the  value  of  the 
interest  in  a  testamentary  ch  i 
remainder  unitrust  or  annul 
transitional  rule  in  the  tlnal 
provides  that  the  mortahty 
percent  interest  rate  in 
1 .  1989.  or  the  mortality  tabl^ 
interest  rate  under  section 
used  if  the  decedent  was 
incompetent  on  May  1, 1989 
such  incompetency  continue  d 


pu  rposes. 


and  before 
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dite  I 
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ti  ble , 
effect  before 
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;  me  ita 


Section 


second 


sec  and 


1  52-1  (f)  

1  iC1-2(e)(2)  Example  (im 
l.l70A-4(d)  Example  9,  third  seAence 
1 .  i70A-5(b)  Example  5,  fifth  senjence 

M70A-€(c)(3)(i) 

1.170A-6(c)(3){iii)  Example  1 
1 . 1 70A-6(c)(3Miii)  Example  2 
1.170A-€(c)(3)(iii)  Example  3  fhirh 
1 . 1 70A-6(c)(3)(ii!)  Example  3  foufth 
1.l70A-6(c)(4)  second  sentence 
1.170A-6(C)(5)  Example  1  sixth 
1.170A-6(c)(5)  Example  2{b)  .... 
1 . 1 70A-6(c)(5)  Example  3{b)  .... 

1.l70A-7(c)thifd  sentence  

1. 170A-I2(a)<3)  fourth  sentence 


1 . 1 70A-12(c)  first  and  third  sente  ices 


1.170A-12(c)  Example,  fourth 
1. 4 14(c>-2(b)(2)(ii)  second 


sentef  ce 


l.4i4(c)-4(b)(3)(i)  last  sentence 


sec(  nd 


ientences  .... 
sentence 


1 .642(c)-6(d)(2)  third  and  fifth  seiltences 
1.642(c)-€(d)(2)  fourth  sentence 
1.642(c)-7(d)(2)  first  and  second 
1.664-1  (a)(6)  Example  (6){\\) 
1.664-4(b)(2)  second  sentence 
1.664-4(b)(2)  last  sentence  .... 

1 .664-4(b)(3)  first  sentence  

1.664-4  (b)(3)  third  and  sixth  sent4nces 
1.664-4(b)(3)  fifth  sentence 
1.l0i4-5(a)(3)  first  sentence 
l.l0l4-5(c)  Example  (1)  fourth  sentence 
1.1014-5(0)  Example  (2)  second  ;  entence 
1.1014-5(c)  Example  (3)  sixth  ser  fence 
1.1014-5(0)  Example  (4)  third  ser  lence 
1.1014-5(0  Example  r5;(a)  fifth  sentence 
M0l4-5(c)  Example  (6)  fourth  sentence 
20.i?O31 -7(a)(2)  first  and  second  ientences 


uninterrupted  imtil  death,  or  (2)  the 
decedent  died  within  90  days  of  first 
regaining  competency  after  April  30. 
1989. 

Special  Analyses 

It  has  been  determined  that  this 
Treasury  decision  is  not  a  significant 
regulator}'  action  as  defined  in  EO 
12866.  Therefore,  a  regulatory 
assessment  is  not  required.  It  also  has 
been  determined  that  section  553(b)  of 
the  Administrative  Procedure  Act  (5 
U.S.C.  chapter  5)  and  the  Regulatory 
Flexibility  Act  (5  U.S.C.  chapter  6)  do 
not  apply  to  these  regulations,  and, 
therefore,  a  Regulatory  Flexibility 
Analysis  is  not  required.  Pursuant  to 
section  7805(f)  of  the  Internal  Revenue 
Code,  the  notice  of  proposed  rulemaking 
preceding  these  regulations  was 
submitted  to  the  Small  Business 
Administration  for  comment  on  its 
impact  on  small  business. 

Drafting  Information 

The  principal  author  of  these 
regulations  is  WilUam  L.  Blodgett, 
Office  of  Chief  Counsel  (Passthroughs 
and  Special  Industries),  IRS.  However, 


other  personnel  from  the  IRS  and 
Treasury-  Department  participated  in 
their  development. 

List  of  Subjects 

26  CFR  Part  1 

Income  taxes.  Reporting  and 
recordkeeping  requirements. 

26  CFR  Part  20 

Estate  taxes.  Reporting  and 
recordkeeping  requirements. 

26  CFR  Part  25 

Gift  ta.xes,  Reporting  and 
recordkeeping  requirements. 

26  CFR  Part  602 

Reporting  and  recordkeeping 
requirements. 

Adoption  of  Amendments  to  the 
Regulations 

Accordingly.  26  CFR  parts  1.  20,  25. 
and  602  are  amended  as  follows: 

Paragraph  1.  In  the  list  below,  for 
each  section  indicated  in  the  left 
column,  remove  the  language  in  the 
middle  column  and  add  the  language  in 
the  right  column: 


sentence 

sentence 

sentence  .... 

sentence  . 


s  ;ntence 


ser  tence 


Remove 

or  20.2031-10.  whictiever  is  appropriate 

paragraph  (0  of  

Tabte  B  of  §20.2031-l0(f) 

TaWe  A(l)  in  §20.2031-10(f)  

or  §202031-10.  whichever  is  appropriate 

Table  B  in  §20.2031-10(f) 

Table  B  in  §20.2031-10(0 

§20.2031-10(6) 

Table  B  in  §20.2031 -10(f)  

or  §20.2031-10,  whichever  is  appropriate. 

Tabte  B  in  §20.2031-10(1)  

§  1 .664-4(b)(5)  

§20.2031-10(0 

or  §20  2031-10,  whichever  is  appropriate  

paragraph   (d)  of  §25.2512-5  or  25.2512-9 

whichever  is  appropnate. 
paragraph  (d)  in  §25.2512-5  or  25.2512-9  .... 

Table  B  of  §25.2512-9<0 

or    §20.2031-10    (Estate   Tax    Regulations), 

whtchever  is  appropriate, 
or   §20.2031-10    (Estate    Tax    Regulations), 

whichever  is  appropriate. 

paragraph  (d)(2)  

paragraph  (a)(2)  of  this  section 

paragraph  (b)(2)  of : 

§1.664-4(b)(2)  

paragraph  (a)(4)  of  this  section 

paragraph  (a)(3)  of  this  section 

paragraph  (b)(5)  

paragraph  (b)(3)  

paragraph  (a)(4)  of  this  section 

or  §202031-10,  whichever  is  applicable  

Table  A(2)  in  paragraph  (0  of  §20.2031-10  ... 
Table  A(2)  in  paragraph  (f)  of  §20  2031-10  ... 
Table  A(1)  in  paragraph  (f)  of  §20.2031-10  ... 
Tat)te  A(1)  in  paragrajjh  (f)  of  §20.2031-10  ... 
Tat»te  A(1)  in  paragraph  (f)  of  §20.2031-10  ... 
Tabte  A(2)  in  paragraph  (f)  of  §20.2031-10  ... 
paragraph  (0 


Add 


or,  for  certain  prior  periods,  20.2031 -7A 

§20.2031-7A(c) 

§20.2031-7A(c) 

or,  for  certain  prior  periods,  20.2031 -7A 

§202031-7A(c) 

§  20.203 1-7A(c) 

§  20.2031 -7A(c) 

§  20.2031 -7A(c) 

§20.203l-7A(c) 
§  1 .664-^A(c) 
§20.2031-7A(c) 

§25.2512-5  (or,  for  certain  prior  per.oos, 
§  25.251 2-5A) 

§25.2512-5  (or,  for  certain  prior  periods. 
§  25.251 2-5A) 

§  25.251 2-5A(o) 

or,  for  certain  prior  periods,  §  20.2031 -7A  (Es- 
tate Tax  Regulations) 

or,  for  certain  prior  periods,  §  20.2031 -7A  (Es- 
tate Tax  Regulations) 

paragraph  (d)(3) 

§1.642(c)-6(b) 

§  1 .664-4A(c) 

§1.664-4  (a) 

§  1 .654^(b) 

paragraph  (d)(6) 

paragraph  (d)(4) 

§1.664-4(b) 

or,  for  certain  prior  periods,  §20.2031-/A 

§  20.2031 -7A(c) 

§20.2031-7A(c) 

§20.2031-7A(c) 

§  20.203 1-7A(c) 

§20203l-7A(c) 

§20.2031-7A(c) 

paragraph  (d)(6) 
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Section 


20.2031-7(a)(2)  

20.2031-7(b)(1)  

20.2031-7(b)(2)  

20.2031-7(b)(2)  (in  the  Example)  ... 

2O.2O31-7(b)(3)(0  

202031-7{b)(3)(i) 

20.2031 -7(b)(3)(i)  (in  the  Example) 

20.2031-7(b)(3)(ii) 

20.2031-7(c) 

20.2031 -7(d)  : 

20.2031-7(6)  

20.2032-1(0(1)  fourth  sentence 

202039-2(c)(1)(viii) 

20.2039-5(c)(1)  

20.2039-5(c)(2)  

20.2055-2(0(2)(iv)  

20.2056(b)-4(d)  fourth  sentence 

25.251 1-1  (h)(6)  


Remove 


252511-1  (h)(7) 


25.2512-5(a){2)  first  and  second  sentences  .... 

25.2512-5(a)(2)  third  sentence 

25.251 2-5(b)(1)  third  sentence  

25.2512-5(b)(2)  last  sentence  

25.2512-5(b)(2)  (in  the  Example)  

25.2512-5(b)(3)(i) 

25.2512-5(b)(3)(i)  last  sentence  

25.2512-5(b)(3)(iO  

25.2512-5(0) 

25.2512-5(d)  

25.251 8-3(a)(1)(iv)(A)  

252522(c)-3(d)(2)(iv)  first  sentence 

25.2522(c)-3(d)  (2)(iv)  Example  1  second  sen- 
terx;e. 

-3(d)(2)(iv)  Example  2  second  sen- 


25.2522(0) 
tence. 

25.2522(c)-3(d)(2)(iv)    Example   3  third   sen- 
tence. 

25.2f.22(o)-3(d)(2)(iv)  Example  3  fourth  sen- 
tence. 

25.2523(a)-l(d)  second  sentence  

25.2523(a)-1(d)  third  sentence 

25.2523(a)-1(d)  fourth  sentence 


25.2523(a)-1(d)  fifth  sentence  

25.2523(o)-1(o)  Example,  tenth  sentence 


paragraph  (e) 

paragraph  {b)(1)  ^ 

paragraph  (b)(2)  

paragraph  (b)(1)  

paragraphs  (b)(1)  or  (2)  '. 

paragraph  (b)(3)(i) 

paragraph  (b)(2)  

paragraph  (b)(3)(ii)  

paragraph  (c) 

paragraph  (d) 

paragraph  (0 „ 

§202031-7  

through  20.2031-10  

through  20.2031-10  

through  20.2031-10  

or  20.2031-10.  whichever  is  appropriate 

paragraph  (e) 

paragrapti  (e)  of  §25.2512-5  or  paragraph  (e) 

of  §25.2512-9,  whichever  is  applicable, 
paragraph  (e)  of  §25.2512-5  or  paragraph  (e) 

of  §252512-9,  whichever  Is  applicable. 

paragraph  (0 

paragraph  (e) 

paragraph  {b)(1 )  

paragraph  (b)(2)  ' 

paragraph  (b)(1)  

paragraphs  (b)(1)  or  (2) 

paragraph  (b)(3)  (0  

paragraph  (b)(3)(ii)  

paragraph  (c) 

paragraph  (d) 

§20.2031-10  Z.. 

or  252512-9.  whichever  is  appropriate 

Tabte  B  in  §25.2512-9(0  


Add 


paragraph  (d)(5) 

paragraph  (d)(2)(i) 

paragraph  (d)(2)(ii) 

paragraph  (d)(2)(i) 

paragraphs  (d)(2)(i)  or  (iO 

paragraph  (d)(2)(iii)(A) 

paragraph  (d)(2)(ii) 

paragraph  (d)(2)(iii)(B) 

paragraph  (d)(3) 

paragraph  (d)(4) 

paragraph  (d)(6) 

§  202031 -7A(d) 

or,  for  certain  prior  periods.  §20  2031-7A 

or,  for  certain  prior  periods,  §20.2031-7A 

or,  for  certain  prior  periods,  §20.203 1-7 A 

or,  for  certain  prior  periods.  §  20.203 1-7A 

paragraph  (b) 

§25.2512-5 


§252512-5 


paragraph 
paragraph 
paragraph 
paragraph 
paragraph 
paragraph 
paragraph 
paragraph 
paragrapti 
paragraph 
§20.2031- 


(d)(6) 
<d)(5) 
(d)(2)(i) 

(d)(2)(iO 

(d)(2)(i) 

(d)(2)(i)  or  (ii) 

(d)(2)(iii)(A) 

(d)(2)(iii)(B) 

(d)(3) 

(d)(4) 

7 


Table  B  in  §252512-9(0 


§25.2512-9(6) 

Tabte  Bin  §252512-9(0 


or  25.2512-9,  whichever  is  appropriate 

(d)  of  §25.2  512-5  or  25.2512-9,  whichever  is 
appropriate. 

(see  §25.2512-5(6)  or  25.2512-9(e),  which- 
ever is  appropriate). 

(e)  or  25.2512-9(6),  whichever  is  appropriate  . 
(70,000  X  .708919,  as  found  in  Table  II  of 

§252512-5). 


§25.2512-5A(c) 

§252512-5A(c) 

§  25.251 2-5A(c) 

§252512-5A(c) 

or,  for  certain  prior  periods,  §  25.251 2-5A. 
(d)  of  §25.2512-6. 


(d)  or,  for  certain  prior  periods,  §  25.251 2-5A 
as  determined  under  §  25251 2-5A(c) 


PART  1— INCOME  TAXES 

Par.  2.  The  authority  citation  for  part 
1  is  amended  by  adding  an  entry  in 
numerical  order  to  read  as  follows: 

Authority:  26  U.S.C.  7805  *  *  * 

Section  1.170A-12  also  issued  under  26 
U.S.C.  170(0(4).  *   *   * 

Section  1.642(c)-6  also  issued  under  26 
U.S.C  642(c:)(5). 

Section  1.642(c)-6A  also  issued  undtjr  26 
U.S.C.  642(c)(5). 

Section  1.664-1  also  issued  under  26 
U.S.C.  664(a). 

Section  1.664-2  also  issued  under  26 
U.S.C.  664(a). 

Section  1.664-3  also  issued  under  26 
U.S.C.  664(a). 

Section  1.664-4  also  issurd  under  26 
U.S.C.  664(a). 


Section  1.664-4A  also  issued  under  26 
U.S.C.  664(a).  *   *   * 

Section  1.7520-1  also  issued  under  26 
U.S.C.  7520(c)(2). 

Section  1.7520-2  also  issued  under  26 
U.S.C.  7520(c)(2). 

Section  1.7520-3  also  issued  under  26 
U.S.C.  7520(c)(2). 

Section  1.7520-4  also  issued  under  26 
U.S.C  7520(c)(2). 

Par.  3.  Section  1.101-2  is  amended  as 
follows: 

1.  Paragraphs  (e)(l)(iii)(h)  (7)  and  (2) 
are  revised. 

2.  Paragraph  (e)(l)(iii)(6)(3)  is 
removed. 

3.  The  revised  provisions  read  as 
follows: 

§  1.101-2    Entployees'  death  benelits. 


(e)  •   *    * 
(1)  *   *   * 
(iii)  •    •   • 
(6)  •   •   • 

(J)  In  the  case  of  an  annuity  paid  by 
an  insurance  company  or  by  an 
organization  (other  than  an  insurance 
company)  regularly  engaged  in  issuing 
annuity  contracts  with  an  insurance 
company  as  the  coinsurer  or  reinsurer  of 
the  obligations  under  the  contract,  by 
use  of  the  discount  interest  rates  and 
mortality  tables  used  by  the  insurance 
company  involved  to  determine  the 
installment  benefits;  and 

[2]  In  the  case  of  an  annuity  issued 
after  November  23, 1984,  to  which 
paragraph  (e)(l)(iii)(/))(l)  of  this  sei  timi 
is  not  applicable,  by  use  of  the 
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appropriate  tables  in  §  20.20^1-7  of  this 
chapter  (Estate  Tax  Regulatiofis). 

»        •        •        «        • 

Par.  4.  Section  1.170A-12  Is  amended 
as  follows: 

1.  In  paragraph  (a)(3).  a  sentence  is 
added  between  the  fourth  aii(j  fifth 
sentences. 

2.  Paragraphs  (b).  and  (e)  (1   and  (2) 
are  revised. 

3.  Paragraph  (f)  is  removed 

4.  The  authority  citation  at  khe  end  of 
the  section  is  removed. 

5.  The  added  and  revised  provisions 
road  as  follows: 

§  1.170A-12    Valuation  of  a  remainder 
interest  in  real  property  for  contributions 
made  after  July  31, 1969. 

c|ed  in 
or 

after 
ue  of  the 
under 
use  of  the 
date  tlie 
election 


red 


(3)  *   •   *  Except  as  provi 
«j  1 .7520-3(b)  of  this  chapter 
transfers  of  remainder  interests 
.^pril  30.  1989,  the  present  va 
remainder  interest  is  determi 
«i  25.2512-5  of  this  chapter  by 
interest  rate  component  on  thi  i 
interest  is  transferred  unless 
is  made  under  section  7520 
«i  1 .7520-2  of  this  chapter  to 
the  present  value  of  the  intere  ;t 
transferred  by  use  of  the  interest 
component  for  either  of  the  2 


lan 
I  ar  d 
c  impute 


n 


rate 
onths 


preceding  the  month  in  which  the 
interest  is  transferred.  *   *   • 

(b)  Valuation  of  a  remainder  interest 
following  only  one  life — (1)  General  rule. 
The  value  of  a  remainder  interest  in  real 
property  following  only  one  life  is 
determined  under  the  rules  provided  in 
§  20.2031-7  (or  for  certain  prior  periods, 
§  20.203 1-7A)  of  this  chapter  (Estate 
Tax  Regulations),  using  the  interest  rate 
and  life  contingencies  prescribed  for  the 
date  of  the  gift.  See.  however.  §  1.7520- 
3(b)  (relating  to  exceptions  to  the  use  of 
prescribed  tables  under  certain 
circumstances).  However,  if  any  part  of 
the  real  property  is  subject  to 
exhaustion,  wear  and  tear,  or 
obsolescence,  the  special  factor 
determined  under  paragraph  (b)(2)  of 
this  section  shall  be  used  in  valuing  the 
remainder  interest  in  that  part.  Further, 
if  any  part  of  the  property  is  subject  to 
depletion  of  its  natural  resources,  such 
depletion  is  taken  into  account  in 
determining  the  value  of  the  remainder 
interest. 

(2)  Computation  of  depreciation 
factor.  If  the  valuation  of  the  remainder 
interest  in  depreciable  property  is 
dependent  upon  the  continuation  of  one 
life,  a  special  factor  must  be  used.  The 
factor  determined  under  this  paragraph 
(b)(2)  is  carried  to  the  fifth  decimal 


place.  The  special  factor  is  to  be 
computed  on  the  basis  of  the  interest 
rate  and  life  contingencies  prescribed  in 
§  20.2031-7  (or  for  certain  prior  periods, 
§  20.2031-7A}  of  this  chapter  (Estate 
Tax  Regulations)  and  on  the  assumption 
that  the  property  depreciates  on  a 
straight-line  basis  over  its  estimated 
useful  life.  For  transfers  for  which  the 
valuation  date  is  after  April  30, 1989. 
special  factors  for  determining  tlie 
present  value  of  a  remainder  interest 
following  one  life  and  an  example 
describing  the  computation  are 
contained  in  Internal  Revenue  Service 
Publication  1459,  "Actuarial  Values. 
Gamma  Volume,"  (8-89).  This 
publication  is  no  longer  available  for 
purchase  from  the  Superintendent  of 
Documents.  However,  it  may  be 
obtained  by  requesting  a  copy  from: 
CC:DOM:CORP:T:R  (IRS  Publication 
1459),  room  5228,  Internal  Revenue 
Service,  POB  7604,  Ben  Franklin 
Station,  Washington.  DC  20044.  See, 
however,  §  1.7520-3(b)  (relating  to 
exceptions  to  the  use  of  prescribed 
tables  under  certain  circumstances). 
Otherwise,  in  the  case  of  the  valuation 
of  a  remainder  interest  following  one 
life,  the  special  factor  may  be  obtained 
through  use  of  the  following  formula: 


1- 


x-H*! 


■x    J 


J-_0 

2n     n^ 


Where: 

n=the  estimated  number  of  yej  rs  of 
useful  life, 

i=the  applicable  interest  rate  u  nder 
section  7520  of  the  Intern. 
Revenue  Code, 

v=l  divided  by  the  sum  of  1  p  us  the 
applicable  interest  rate  unier 
section  7520  of  the  Internf 
Revenue  Code, 

x=the  age  of  the  life  tenant,  ani 

ix=number  of  persons  living  at  i  ^ 
set  forth  in  Table  80CNSN'  T^of 
§  20.2031-7  (or,  for  prior  f  eriods,  in 
§  20.2031-7A)  of  this  chaf^ter. 
(3)  The  following  example  il 

the  provisions  of  this  paragrap  i  (b): 

Example.  In  June  1992.  A.  who  i ;  62. 
donates  to  Y  University  a  remaindi  r  interest 
in  a  personal  residence,  consisting 
and  land,  subject  to  a°  reserved  life 
A.  At  the  time  of  the  gift,  the  land   las  a  value 
of  .S30.000  and  the  house  has  a  val  e  of 
SlOO.OOO  with  an  estimated  useful 
years,  at  the  end  of  which  the  valui  of  the 
hou.se  is  expected  to  be  S20.000.  Tl  e  portion 


age  X  as 


ustrates 


of  the  property  considered  to  be  depreciable 
is  S80.000  (the  value  of  the  house  (SlOO.OOO) 
less  its  expected  value  at  the  end  of  45  years 
(520.000)).  The  portion  of  the  property 
considered  to  be  nondepreciable  is  S50,000 
(the  value  of  the  land  at  the  time  of  the  gift 
(520,000)  plus  the  expected  value  of  the 
house  at  the  end  of  45  years  (520,000)).  The 
interest  rate  prescribed  under  section  7520 
for  June  1992  is  8.4  percent.  Based  on  an 
interest  rate  of  8.4  percent,  the  remainder 
factor  for  Sl.OO  prescribed  in  §  20.2031-7  of 
this  chapter  for  a  person  age  62  is  0.29567. 
The  value  of  the  nondepreciable  remainder 
interest  is  514,783.50  (0.29567  times 
550.000).  The  value  of  the  depreciable 
remainder  interest  is  517,387.20  (0.21734, 
computed  under  the  formula  described  in 
paragraph  (b)(2)  of  this  section,  times 
580,000).  Therefore,  the  value  of  the 
remainder  interest  is  S32. 170.70. 
»         *         *         •         • 

(e)  *   •   * 

(l)(i)  If  the  valuation  of  the  remainder 
interest  in  the  real  property  is 
dependent  upon  the  continuation  or  the 
termination  of  more  than  one  life  or 
upon  a  term  certain  concurrent  with  one 


or  more  lives,  a  special  factor  must  be 
used. 

(ii)  The  special  factor  is  to  be 
computed  on  the  basis  of — 

(A)  Interest  at  the  rate  prescribed 
under  §  25.2512-5  (or,  for  certain  prior 
periods,  §  25.2512-5A)  of  this  chapter, 
compounded  annually; 

(B)  Life  contingencies  determined 
from  the  values  that  are  set  forth  in  the 
mortality  table  in  §  20.2031-7  (or,  for 
certain  prior  periods,  §  20.203 1-7A)  of 
this  chapter;  and 

(C)  If  depreciation  is  involved,  the 
assumption  that  the  property 
depreciates  on  a  straight-line  basis  over 
its  estimated  useful  life. 

(iii)  If  any  part  of  the  property  is 
subject  to  depletion  of  its  natural 
resources,  such  depletion  must  be  taken 
into  account  in  determining  the  value  of 
the  remainder  interest. 

(2)  In  the  case  of  the  valuation  of  a 
remainder  interest  following  two  lives, 
the  special  factor  may  be  obtained 
through  use  of  the  following  formula: 
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1  +  -    _ 


n-l 


Iv- 


'x+l*l 


X      / 


'y+i+l 


y    ) 
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*    / 


( 


1_.1IL 


2n     n 


Whore: 

n=fhe  estimated  number  of  years  of 

useful  life, 
i=the  applicable  interest  rate  under 

section  7520  of  the  Internal 

Revenue  Code, 
v=l  divided  by  the  sum  of  1  plus  the 

applicable  interest  rate  under 

section  7520  of  the  Internal 

Revenue  Code, 
X  and  y=the  ages  of  the  life  tenants,  and 
Ix  and  ly=the  number  of  persons  living 

at  ages  x  and  y  as  set  forth  in  Table 

80CNSMT  in  §20.2031-7  (or.  for 

prior  periods,  in  §  20.2031-7A)  of 

this  chapter. 

§1.170A-13    [Amended] 

Par.  5.  Section  1.170A-13  is  amended 
by  removing  the  authority  citation 
immediately  following  paragraph  (d)(3). 

Par.  6.  Section  1.170A-14  is  amended 
l)y: 

1.  Revising  the  tliird  and  fourth 
sentences  of  paragraph  (h)(4).  Example 
2.  as  set  fortii  below. 

2.  Removing  the  fifth  sentence  of 
paragraph  (h)(4).  Example  2. 

§1.170A-14    QuaJIfJed  conservation 
contributions. 

•        *        *        *        » 

(h)  •  •  * 
(4)  *   *   * 

Example  2.   *   *   *  Under  §  1.1 70A-1 2(b), 
the  value  of  a  remainder  interest  in  real 
property  following  one  life  is  determined 
under  §  25.2512-5  of  this  chapter  (Gift  Tax 
Regulations).  (See  §25.2512-5A  of  this 
chapter  with  respect  to  the  valuation  of 
annuities,  interests  for  life  or  term  of  years, 
and  remainder  or  reversionary  interests 
transferred  befort^  Deiember  1.  1983.) 
»  *  *  •  » 

Par.  7.  Immediately  following 
r5 1.643(d)-2.  an  undesignated  center 
heading  and  §  1.642(c)-6A  are  added  to 
read  as  follows: 

Pooled  Income  Fund  Actuarial  Tables 
Applicable  Before  May  1. 1989 

§  1 .642(c)-6A    Valuation  of  charitable 
remainder  interests  for  which  the  valuation 
date  is  before  May  1, 1989. 

(a)  Valuation  of  charitable  remainder 
interests  for  which  the  valuation  date  is 
before  January  1.  1952.  There  was  no 
provision  for  the  qualification  of  pooled 
income  funds  under  section  642  until 
1969.  See  §20.2031-7A(a)  of  this 
chapter  (Estate  Tax  Regulations)  for  the 
determination  of  the  present  value  of  a 
charitable  remainder  interest  created 
before  January  1,  1952. 


(b)  Valuation  of  charitable  remainder 
interests  for  which  the  valuation  date  is 
after  December  31.  1951.  and  before 
January  1.  1971.  No  charitable 
deduction  is  allowable  for  a  transfer  to 
a  pooled  income  fund  for  which  the 
valuation  date  is  after  the  effective  dates 
of  the  Tax  Reform  Act  of  1969  unless 
the  pooled  income  fimd  meets  the 
requirements  of  section  642(c)(5).  See 
§20.2031-7A(b)  of  this  chapter  (Estate 
Tax  Regulations)  for  the  determination 
of  the  present  value  of  a  charitable 
remainder  interest  for  which  the 
valuation  date  is  after  December  3 1 . 
1951.  and  before  January  1,  1971. 

(c)  Present  value  of  remainder  interest 
in  the  case  of  transfers  to  pooled  income 
funds  for  which  the  valuation  date  is 
after  December  31,  1970.  and  before 
December  1,  1983.  For  the 
determination  of  the  present  value  of  a 
remainder  interest  in  property 
transferred  to  a  pooled  income  fund  for 
which  the  valuation  date  is  after 
December  31,  1970,  and  before 
December  1,  1983.  see  §  20.2031-7A(c) 
of  this  chapter  (Estate  Tax  Regulations) 
and  former  §  1.642(c)-6(e)  (as  contained 
in  the  26  CFR  part  1  edition  revised  as 
of  April  1,  1994). 

(d)  Present  value  of  remainder  interest 
dependent  on  the  termination  of  one  life 
in  the  case  of  transfers  to  pooled  income 
funds  made  after  November  30,  1983. 
for  which  the  valuation  date  is  before 
May  1,  1989— [1)  In  general.  For 
transfers  to  pooled  income  funds  made 
after  November  30,  1983,  for  which  the 
valuation  date  is  before  May  1,  1989,  the 
present  value  of  the  remainder  interest 
at  the  time  of  the  transfer  of  property  to 
the  fund  is  determined  by  computing 
the  present  value  (at  the  time  of  the 
transfer)  of  the  life  income  interest  in 
the  transferred  property  (as  determined 
under  paragraph  (d)(2)  of  this  section) 
and  subtracting  that  value  from  the  fair 
market  value  of  the  transferred  property 
on  the  valuation  date.  The  present  value 
of  a  remainder  interest  that  is  dependent 
on  the  termination  of  the  life  of  one 
individual  is  computed  by  use  of  Table 

G  in  paragraph  (d)(4)  of  this  section.  For 
purposes  of  the  computation  under  this 
section,  the  age  of  an  individual  is  to  be 
taken  as  the  age  of  the  individual  at  the 
individual's  nearest  birthday. 

(2)  Present  value  of  life  income 
interest.  The  present  value  of  the  life 
income  interest  in  property  transferred 
to  a  pooled  income  fund  shall  Ik; 
computed  on  the  basis  of: 


(i)  Life  contingencies  determined  from 
the  values  of /.v  that  are  set  forth  in 
Table  LNof§  20.203  l-7A(d)(6)  of  this 
diapter  (Estate  Tax  Regulations);  and 

(ii)  Discount  at  a  rate  of  interest, 
compounded  annually,  equal  to  the 
highest  yearly  rate  of  return  of  the 
pooled  income  fund  for  the  3  taxable 
years  immediately  preceding  its  taxable 
year  in  which  the  transfer  of  property  to 
the  fund  is  made.  For  purposes  of  this 
paragraph  (d)(2).  the  yearly  rate  of 
return  of  a  pooled  income  fund  is 
determined  as  provided  in  §  1.642(c)- 
6(c)  unless  the  highest  yearly  rate  of 
return  is  deemed  to  be  9  percent.  For 
purposes  of  this  paragraph  (d)(2),  the 
first  taxable  year  of  a  pooled  income 
fund  is  considered  a  taxable  year  even 
though  the  taxable  year  consists  of  less 
than  12  months.  However,  appropriate 
adjustments  must  l)e  made  to  annualize 
the  rate  of  return  earned  by  the  fund  for 
that  period.  Where  it  appears  from  the 
facts  and  circumstances  that  the  highest 
yearly  rate  of  return  for  the  3  taxable 
years  immediately  preceding  the  taxable 
year  in  which  the  transfer  of  property  is 
made  has  been  purposely  manipulated 
to  be  substantially  less  than  the  rate  of 
return  that  would  otherwise  be 
reasonably  anticipated  with  the  purpose 
of  obtaining  an  excessive  charitable 
deduction,  that  rate  of  return  may  not  be 
used.  In  that  case,  the  highest  yearly  rate 
of  return  of  the  fund  is  determined  by 
treating  the  fund  as  a  pooled  income 
fund  that  has  been  in  existence  for  less 
than  3  preceding  taxable  years  If  a 
pooled  income  fund  has  been  in 
existence  less  than  3  taxable  years 
immediately  preceding  the  taxable  year 
in  which  the  transfer  of  property  to  the 
fund  is  made,  the  highest  yearly  rate  of 
return  is  deemed  to  be  9  percent. 

Par.  8.  Section  1.642(c)-6  is  amended 
as  follows: 

1.  The  section  heading  is  revised. 

2.  Paragraphs  (a)  and  (b)  are  revised. 

3.  Paragraph  (c)(1)  is  revised. 

4.  Paragraphs  (d)(2)  and  (d)(3)  are 
redesignated  as  §  1.642(c)-€A. 
paragraphs  (d)(3)  and  (d)(4). 
respectively. 

5.  Paragraph  (d)(1)  is  redesignated  as 
paragraph  (d)  and  revised. 

6.  Paragraph  (e)  is  revised. 

7.  The  authority  citation  at  the  end  of 
the  section  is  removed. 

8.  Paragraph  (f)  is  added. 

9.  The  added  and  n;vised  provisions 
road  as  follows: 
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§  1 .642(c)-6    Valuation  of  a  ^«nialnder 
interest  in  property  transfenfed  to  a  pooled 
income  fund  after  April  30, 1J989. 

(a)  In  general.  (1)  For  pi  rposcs  of 
sections  170.  2055,  2106,  and  2522.  the 
fair  market  value  of  a  rem,  linder  interest 
in  property  transferred  to  i  pooled 
income  fund  is  its  present  value 
determined  under  paragra  )h  (d)  of  this 
section. 

(2)  Tht>  present  value  of  a  remainder 
interest  at  the  time  of  the  I  ransfer  of 
property  to  the  pooled  inc  ime  fimd  is 
determined  by  computing  the  present 
value  (at  the  time  of  the  Xi\  nsfer)  of  the 
life  income  interest  and  s'.:  btracting  that 
value  from  the  fair  market  value  of  the 
transferred  property  on  th(  i  valuation 
date.  The  fact  that  the  incc  me 
beneficiary  may  not  receiv  s  the  last 
income  payment,  as  provii  ed  in 
paragraph  (b)(7)  of  §  1642  c)-5,  is  not 
taken  info  account  for  pur  >oses  of 
determining  the  value  of  tie  life  income 
interest.  For  purposes  of  \\  is  section, 
the  valuation  date  is  the  d,  te  on  which 
property  is  transferred  to  t  le  fund  by 
the  donor  except  that,  for  \  urposcs  of 
section  2055  or  2106,  it  is  I  he  alternatf 
valuation  date,  if  elected,  i  nder  the 
provisions  and  limitations  set  forth  in 
section  2032  and  the  regul  itions 
thereunder. 

(3)  Any  claim  for  a  dedu  ;tion  on  any 
retiun  for  the  value  of  the  i  smainder 
interest  in  property  transfe  Ted  to  a 
pooled  income  fund  must  >e  supported 
by  a  statement  attached  to  he  return 
showing  the  computdtion  (  f  the  present 
value  of  the  interest. 

(b)  Actuarial  computaUo  ns  by  the 
Internal  Uevenue  Senice. '  he 
regulations  in  this  and  in  r  ilated 
sections  provide  tables  of  a  ::tuarial 
factors  and  examples  that  i  lustrate  the 
use  of  the  tables  in  determi  ling  the 
value  of  remainder  interest ;  in  property- 
Section  1.7520-l(c)(2)  refe  s  to 
government  publications  tl  at  provide 
additional  tables  of  factors  md 
examples  of  co.mputations  or  more 
complex  situations.  If  the  c  amputation 
requires  the  use  of  a  factor  hat  is  not 
provided  in  this  section,  th  ) 
Commissioner  may  supply  iie  factor 
upon  a  request  for  a  ruling.  A  request  for 
a  ruling  must  be  accompan  ed  by  a 
recitation  of  the  facts  inclu(  ing  the 
pooled  income  fund's  high<  st  yearly 
rate  of  return  for  the  3  taxal  le  years 
immediately  preceding  the  Jate  of 
transfer,  the  date  of  birth  of  each 
measuri.ng  life,  and  copies  t  f  the 
relevant  documents.  A  requ  Bsffor  a 
ruling  must  comply  with  th  ? 
instructions  for  requesting  ;  ruling 
published  periodically  in  tl  e  Internal 
Revenue  Bulletin  (see  §§601.201  and 
601.601(d)(2)(ii)(6)  of  this  c  lapter)  and 


include  payment  of  the  required  user 
fee.  If  the  Commissioner  furnishes  the 
factor,  a  copy  of  the  letter  supplying  the 
factor  should  be  attached  to  the  tax 
return  in  which  the  deduction  is 
claimed.  If  the  Commissioner  does  not 
furnish  the  factor,  the  taxpayer  must 
furnish  a  factor  computed  in  accordance 
with  the  principles  set  forth  in  this 
section. 

(c)  Compulation  of  pooled  income 
fund's  yearly  rate  of  return.  (1)  For 
purposes  of  determining  the  present 
value  of  the  life  income  interest,  the 
yearly  rate  of  return  earned  by  a  pooled 
income  fund  for  a  taxable  year  is  the 
percentage  obtained  by  dividing  the 
amount  of  income  earned  by  the  pooled 
income  fund  for  the  taxable  year  by  an 
amount  equal  to — 

(i)  The  average  fair  market  value  of 
the  property  in  such  fund  for  that 
taxable  year;  less 

(ii)  The  corrective  term  adjustment. 
•         *        *        •         • 

(d)  Valuation.  The  present  value  of 
the  remainder  interest  in  property 
transferred  to  a  pooled  income  fund 
after  April  30, 198!>.  is  determined 
under  paragraph  (e)  of  this  section.  The 
present  value  of  the  remainder  interest 
in  property  transferred  to  a  pooled 
income  fund  for  which  the  valuation 
date  is  before  May  1.  1989,  is 
determined  under  the  following 
sections: 


Valuation  dates 

Applicable 

After 

Before 

regulations 

12-31-51  

12-31-70  

11-30-83  

01-01-52 
01-01-71 
12-01-83 
0&-01-89 

1.642(c)-6A(a) 
1.642(c)-6A(b) 
1.642(c)-6A(c) 
1.642(c)-6A(d) 

(e)  Present  value  of  the  remainder 
interest  in  the  case  of  transfers  to  pooled 
income  funds  for  which  the  valuation 
date  is  after  April  30,  1989— (1)  In 
general.  In  the  case  of  transfers  to 
pooled  income  funds  for  which  the 
valuation  date  is  after  April  30,  1989, 
the  present  value  of  a  remainder  interest 
is  deteniiined  under  this  section.  See, 
however,  §  1.7520-3(b)  (relating  to 
exceptions  to  the  use  of  prescribed 
tables  under  certain  circumstances).  The 
present  value  of  a  remainder  interest 
that  is  dependent  on  the  termination  of 
the  life  of  one  individual  is  computed 
by  the  use  of  Table  S  in  paragraph  (e)(5) 
of  this  section.  For  purposes  of  the 
computations  under  this  section,  the  age 
of  an  individual  is  the  age  at  the 
individual's  nearest  birthday.  If  the 
valuation  date  of  a  transfer  to  a  pooled 
income  fund  is  after  April  30, 1989,  and 
before  June  10, 1994,  a  transferor  can 


rely  on  Notice  89-24,  1989-1  C.B.  660, 
or  Notice  89-60,  1989-1  C.B.  700,  in 
valuing  the  transferred  interest.  (See 
§  601.601  (d)(2)(ii)(6)  of  this  chapter.) 

(2)  Present  value  of  a  remainder 
interest.  The  present  value  of  a 
remainder  interest  in  property 
transferred  to  a  pooled  income  fund  is 
computed  on  the  basis  of — 

(i)  Life  contingencies  determined  from 
the  values  of /x  that  are  set  forth  in 
Table  80CN.SMT  in  §  20.2031-7(d){6)  of 
this  chapter  (Estate  Tax  Regulations); 
and 

(ii)  Discount  at  a  rate  of  interest, 
compounded  annually,  equal  to  the 
highest  yearly  rate  of  return  of  pooled 
income  fund  for  the  3  taxable  years 
immediately  preceding  its  taxable  year 
in  which  the  transfer  of  property  to  the 
fund  is  made.  For  purposes  of  this 
paragraph  (e),  the  yearly  rate  of  return 
of  a  pooled  income  fund  is  determined 
as  provided  in  §  1.642(c)-6(c)  unless  the 
highest  rate  of  return  is  deemed  to  be 
the  rate  described  in  paragraph  (c)(3)  of 
this  section  for  funds  in  existence  less 
than  3  taxable  years.  For  purposes  of 
this  paragraph  (e)(2)(ii),  the  first  taxable 
year  of  a  pooled  income  fund  is 
considered  a  taxable  year  even  though 
the  taxable  year  consists  of  less  than  12 
months.  However,  appropriate 
adjustments  must  be  made  to  annualize 
the  rate  of  return  earned  by  the  fund  for 
that  period.  Where  it  appears  from  the 
facts  and  circumstances  that  the  highest 
yearly  rate  of  return  of  the  fund  for  the 
3  taxable  years  immediately  preceding 
the  taxable  year  in  which  the  transfer  of 
property  is  made  has  been  purposely 
manipulated  to  be  substantially  less 
than  the  rate  of  return  that  would 
otherwise  be  reasonably  anticipated 
with  the  purpose  of  obtaining  an 
excessive  chcuitable  deduction,  that  rate 
of  return  may  not  be  used.  In  that  case, 
the  highest  yearly  rate  of  return  of  the 
fund  is  determined  by  treating  the  fund 
as  a  pooled  income  fund  that  has  been 
in  existence  for  less  than  3  preceding 
taxable  years. 

(3)  Pooled  income  funds  in  existence 
less  than  3  taxable  years.  If  a  pooled 
income  fund  has  been  in  existence  less 
than  3  taxable  years  immediately 
preceding  the  taxable  year  in  which  the 
transfer  is  made  to  the  fund  and  the 
transfer  to  the  fund  is  made  after  April 
30,  1989,  the  highest  rate  of  return  is 
deemed  to  be  the  interest  rate  (rounded 
to  the  nearest  two-tenths  of  one  percent) 
that  is  1  percent  less  than  the  highest 
annual  average  of  the  monthly  section 
7520  rates  for  the  3  calendar  years 
immediately  preceding  the  calendar 
year  in  which  the  transfer  to  the  pooled 
income  fund  is  made.  The  deemed  rate 
of  return  for  transfers  to  new  pooled 


Federal  Register  /  Vol.  59,  No.  Ill  /  Friday.  June  10.  1994  /  Rules  and  Regulations          30107 

income  funds  is  recomputed  each  section  are  contained  in  Table  S  in  Factor  at  9  4  oercent  for  ^. 

calendar  year  using  the  monthly  section  Internal  Revenue  Service  Publication  55                ^                ^ 

7^)20  rates  for  the  3-year  period  1457.  "Actuarial  Values.  Alpha  Fartor'aTg'e  percent  for  age 

immediately  preceding  the  calendar-  Volume."  (8-89).  A  copy  of  this  55  .              ^                  ^               ,8322 

year  in  which  each  transfer  to  the  fund  publication  may  be  purchased  from  the  '■ 

IS  made  until  die  fund  has  been  in  Superintendent  of  Documents  United  Difference .oo463 

existence  for  3  taxable  years  and  can  States  Government  Printing  OfRce 

compute  Its  highest  rate  of  return  for  the  Washington.  DC  20402.  For  other  '  Interpolation  adjustment: 

3  taxable  years  immediately  preceding  situations,  see  §  1.642(c)-6(b)  If  die 

the  taxable  year  in  which  die  transfer  of  vearlv  rate  of  return  is  a  percentage  that  9.47% -9.4%              x 

property  to  die  fund  is  made  in  is  between  die  yearly  rates  of  return  for  'i^^ "   1^;^, 

accordance  widi  the  rules  set  forth  in  which  factors  are  provided,  a  linear  ^'^^^                '^^^ 

thejirst  sentence  of  paragraph  (e)(2)(ii)  interpolation  must  be  made.  The  present  x  =  .001 62 

.iSbsJa^'S^-^-  dJe^SSS  L  'T.l-^..^1-.              ... 

determining  the  present  value  of  a  =!on 'dTtel  X^p^^ ^  "^^^  '"'-^'"°"  "*---  —^ 

th^trmrn^H^n'n^^^^  remainder  factor^his  para^aph  may  be  •".erpolated  factor ,,,2^ 

he  termination  of  the  life  of  one  illustrated  bv  the  following  example  P'-*««"»  value  of  remainder  in- 

mdividual  is  die  factor  from  Table  S  in                           "         '"""wuig  «xdiiipie.  ^^^^^^ 

paragraph  (e)(5)  ofthis  section  under              fvamp/e.  A,  who  will  be  55  years  old  on  (SlOOOOOx  18623)  Si8  623n« 

the  appropriate  yearly  rate  of  return  May  8. 1 990.  Lransfers  $100,000  to  a  pooled  .  ^-j  "«• 

opposite  the  number  that  corresponds  to  '^^f^^^  ^^'^  »"  lanuary  1. 1990.  and  retains  (5)  Actuarial  tables.  In  the  case  of 

the  age  of  die  individual  upon  whose  V'^^  '"*"-°""?  '"'^""^l '"  '^«  property.  The  transfers  for  which  the  valuation  date  is 

life  the  value  of  die  remainder  interest  a .'S^./r''-^''  "*^  of  return  earned  by  the  after  April  30.  1989.  the  present  value 

is  based.  The  tables  in  paragraph  (e)(5)  f^^'J    n  TaE  thf  eTainderTct'or'  ''  "^  '  "''"^^^^^  '"'^'■^«'  dependent  on 

of  dus  section  include  factors  for  yearly  o7r"Se  55  yi^tde/H  pe'en^^^^^  '^^  termination  of  one  life  in  the  case  of 

rates  ot  return  from  4.2  to  14  percent.  and  under  9.6  percent  is  .18322  The  present  ^  transfer  to  a  pooled  income  fund  is 

Many  actuarial  factors  not  contained  in  value  of  the  remainder  interest  is  .SIB  623  00  determined  bv  use  of  the  following 

the  fables  in  paragraph  (e)(5)  ofthis  ccmpu'ed  as  follows:                          "           '  tables: 

Table  S.— Based  on  Life  Table  80CNSMT  Single  Life  Remainder  Factors 

[Applicable  after  April  30,  1989) 


Age 


0  . 

1  . 
2 

3  . 

4  . 

5  . 

6  . 

7  . 

8  . 

9  . 
10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 

25  , 

26  . 
27 

28  . 

29  . 

30  . 

31  . 

32  . 

33  . 

34  . 


Interest  rate 


4.2% 


.07389 

.06494 

.06678 

.06897 

.07139 

.07401 

.07677 

.07968 

.08274 

.08597 

.08936 

.09293 

.09666 

.10049 

.10437 

,10827 

.11220 

.11615 

.12017 

.12428 

.12850 

.13282 

.13728 

.14188 

.14667 

.15167 

.15690 

.16237 

.16808 

.17404 

.18025 

.18672 

.19344 

.20044 

.20770 


4.4% 


.06749 
.05832 
.05999 
.06200 
.06425 
.06669 
.06928 
.07201 
.07489 
.07794 
.08115 
.08453 
.03807 
.09172 
.09541 
.09912 
.10285 
.10661 
.11043 
.11434 
.11836 
.12248 
.12673 
.13113 
.13572 
.14051 
.14554 
.15081 
15632 
.16208 
.16808 
.17436 
.18090 
.18772 
.19480 


4.5% 


.06188 

.05250 

.05401 

.05587 

.05796 

.06023 

.06255 

.06521 

.06792 

.07079 

.07383 

.07704 

.08040 

.08337 

.08738 

.09090 

.09445 

.09802 

.10165 

.10537 

.10919 

.11311 

.11717 

.12136 

.12575 

.13034 

.13517 

.14024 

.14555 

.15110 

.15692 

.16300 

.16935 

.17598 

.18287 


4.8% 


.05695 

.04738 

.04874 

.05045 

.05239 

.05451 

.05677 

.05918 

.06172 

.06443 

.06730 

.07035 

.07354 

.07684 

.08017 

.08352 

.08689 

.09028 

.09373 

.09726 

.10089 

.10462 

.10848 

.11248 

.11667 

.12106 

.12569 

.13056 

.13567 

.14104 

.14665 

.15255 

.15870 

.16514 

.17185 


5.0% 


.05261 

.04287 

.04410 

.04567 

.04745 

.04944 

.05156 

.05381 

.05621 

.05876 

.06147 

.06436 

.06739 

.07053 

.07370 

.07688 

.08008 

.08330 

.08656 

.08992 

.09337 

.09692 

.10059 

.10440 

.10839 

.11259 

.11703 

.12171 

.12662 

.13179 

.13721 

.14291 

.14888 

.15513 

.16165 


5.2% 


.04879 

.03889 

.03999 

.04143 

.04310 

.04494 

.04692 

.04903 

.05129 

.05370 

.05626 

.05900 

.06188 

.06487 

.06788 

.07090 

.07394 

.07699 

.08009 

.08327 

.08654 

.08991 

.09341 

.09703 

.10084 

.10486 

.10910 

.11359 

.11831 

.12329 

.12852 

.13403 

.13980 

.14587 

.15221 


5.4<; 


04541 

.03537 

.03636 

.03768 

.03922 

.04094 

.04279 

.04477 

.04639 

.04917 

05159 

.05419 

.05693 

.C5977 

.06263 

.06551 

.06839 

.07129 

.07422 

.07724 

08035 

.08355 

.08686 

.09032 

09395 

.09778 

.10184 

.10614 

.11968 

.11547 

.12051 

.12584 

.13142 

.13730 

.14345 


5.6% 


.04243 

.03226 

.03314 

.03435 

.03578 

.03738 

.03911 

.04097 

.04297 

.04511 

.04741 

.04988 

.05248 

.05518 

.05791 

.06064 

.06337 

.06612 

.06890 

.07177 

.07471 

.07775 

.08090 

.08418 

.08764 

.09130 

.09518 

.09930 

.10366 

.10827 

.11313 

.11827 

.12367 

.12936 

.13533 


5.8% 


.03978 
.02950 
.03028 
.03139 
.03271 
03421 
.03583 
.03757 
.03945 
.04148 
.04365 
.04599 
.04847 
05104 
.05364 
.05623 
.05883 
.06144 
.06408 
.06679 
.06959 
.07247 
.07546 
.07858 
.08187 
08536 
08907 
.09302 
.09720 
.10163 
.10631 
.11127 
.11650 
.12201 
12780 


6.0% 


03744 

.02705 

.02773 

.02875 

02998 

.03137 

.03289 

.03453 

.03630 

03821 

.04027 

.04250 

.04486 

.04731 

.04978 

.05225 

.05472 

.05719 

.05969 

.06226 

.06492 

.06765 

.07049 

.07345 

.07659 

.07991 

.08346 

.08724 

.09125 

.09551 

.10002 

.10480 

.10985 

.11519 

.12080 
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Table  S.— Bjivsed  on  Life  Table  80CNSMT  Single  Life  Remainder  Factors— Continued 

[Applicable  after  April  30,  1989] 


Age 


35 

36 

37 

38 

39 

40 

41 

42 

43 

44 

45 

46 

47 

48 

49 

50 

51 

52 

53 

54 

55 

56 

57 

58 

59 

60 

61 

62 

63 

64 

65 

66 

67 

68 

69 

70 

71 

72 

73 

74 

75 

76 

77 

78 

79 

80 

81 

82 

83 

84 

85 

86 

87 

88 

89 

90 

91 

92 

93 

94 

95 

96 

97 

98 

99 

100 

101 

102 

103 


4.2% 


.21522 
.22299 
.23101 
.23928 
.24780 
.25658 
.26560 
.27486 
.28435 
.29407 
.30402 
31420 
32460 
.33521 
.34599 
.35695 
.36809 
37944 
39098 
40269 
41457 
42662 
43884 
45123 
.46377 
.47643 
.48916 
.50196 
.51480 
.52770 
.54069 
55378 
56697 
.58025 
.59358 
.60689 
62014 
.63334 
.64648 
.65961 
67274 
.68589 
.69903 
.71209 
.72500 
.73768 
.75001 
.76195 
.77346 
.78456 
.79530 
,80560 
.81535 
.82462 
.83356 
.84225 
.85058 
.85838 
.86557 
.87212 
.87801 
.88322 
.88795 
.89220 
.89612 
.89977 
.90326 
.90690 
.91076 


Interest  rate 


4.4% 


20215 

20974 

.21760 

.22572 

.23409 

.24273 

.25163 

.26076 

.27013 

.27975 

.28961 

2S970 

.31004 

.32058 

.33132 

34224 

.35335 

.36468 

37622 

38794 

.39985 

.41194 

.42422 

.43668 

.44931 

46206 

47491 

48783 

50081 

.51386 

.52701 

.54029 

55368 

56717 

.58072 

59':27 

60778 

62123 

.63465 

64806 

66149 

67495 

.68841 

70182 

71507 

.72809 

74077 

75306 

.76491 

77636 

78743 

.79806 

.80813 

81771 

82694 

83593 

84455 

.85263 

.86009 

.86687 

87298 

.87838 

.88328 

88769 

89176 

.89555 

89917 

90294 

.90694 


4.6% 


.19005 

.19747 

.20516 

.21311 

.22133 

.22982 

.23858 

.24758 

.25683 

26633 

.27608 

.28608 

.29632 

30679 

31745 

.32833 

.33940 

35070 

.36222 

37393 

38585 

.39796 

41028 

.42279 

.43547 

.44830 

46124 

.47427 

48736 

50054 

51384 

.52727 

.54084 

.55453 

.56828 

.58205 

.59578 

.60948 

.62315 

63682 

65054 

.66429 

67806 

.69179 

.70537 

71872 

.73173 

74435 

75654 

.76831 

.77971 

79065 

.80103 

.81090 

.82043 

82971 

.83861 

84696 

85467 

.86169 

86801 

.87360 

.87867 

.88323 

.88745 

.89136 

.8951 1 

.89901 

.90315 


4.8% 


.17884 

.18609 

.19360 

.20139 

20945 

.21778 

.22639 

.23525 

.24436 

.25373 

26337 

27326 

.28341 

.29379 

.30438 

.31518 

.32619 

.33744 

34892 

36062 

.37252 

.38464 

.39697 

.40951 

.42224 

43513 

.44614 

.46124 

.47444 

.48773 

.50115 

51472 

52845 

.5^231 

.55624 

.57021 

.58415 

.59808 

.61198 

.62590 

.63987 

.65390 

.66796 

.68199 

.69588 

.70955 

.72288 

.73582 

.74832 

.76041 

77212 

.78337 

.79404 

.80420 

.81401 

.82357 

.83276 

.84137 

.84932 

.85657 

.86310 

86888 

.87411 

.87883 

.88318 

.88722 

.89110 

.89513 

.89940  I 


5.0% 


.16346 

.17552 

.18286 

19048 

19837 

.20654 

21499 

.22370 

.23268 

.24191 

.25142 

.25120 

.27123 

.28151 

.29201 

.30273 

.31367 

.32486 

.33629 

.34795 

.35983 

37193 

38426 

39682 

.40958 

42250 

.43556 

.44874 

46201 

47540 

48892 

.50262 

.51648 

53049 

.54459 

.55874 

.57287 

.58700 

.60112 

.61527 

.62948 

.64377 

.65811 

.67242 

.68660 

70058 

71422 

.72746 

.74026 

.75265 

.76466 

.77621 

.78717 

.79760 

.80769 

81753 

.82698 

.83585 

.84405 

.85152 

.85825 

.86420 

.86961 

.87447 

.87895 

.88313 

.88712 

.89128 

.89569 


5.2% 


.15883 

.16571 

.17288 

.18032 

.18804 

.19605 

.20434 

.21289 

22172 

23081 

.24019 

24983 

.25975 

.26992 

.28032 

.29094 

.30180 

31292 

.32429 

33590 

34774 

.35981 

37213 

.38468 

.39745 

.41040 

42350 

43672 

45006 

.46362 

.47713 

.49093 

.50491 

51905 

.53330 

54762 

.56193 

.57624 

.59056 

.60492 

.61936 

63390 

64849 

.66307 

.67754 

.69180 

.70573 

.71926 

.73236 

.74503 

75733 

.76917 

78041 

.79111 

.80147 

81157 

.82129 

.83040 

.83884 

.84653 

.85345 

.85959 

.86515 

.87016 

.87478 

.87908 

88318 

88746 

.89200 


5.4% 


.14989 

.15660 

.16358 

.17085 

.17840 

.18624 

.19436 

.20276 

.21143 

.22038 

22962 

23913 

.24892 

25397 

.26926 

.27978 

.29055 

.30158 

.31288 

.32442 

33621 

34824 

.36053 

37307 

.38584 

.39880 

41192 

.42518 

43856 

.45208 

.46577 

.47965 

49373 

.50800 

.52238 

53683 

.55131 

56579 

.58029 

59485 

.60950 

.62427 

.63910 

.65393 

.66867 

.68320 

.69741 

.71123 

72460 

.73756 

.75014 

.76225 

.77375 

.78472 

.79533 

.80570 

.81567 

.82503 

.83370 

.84160 

.84872 

.85502 

.86074 

.86589 

.87064 

.87506 

.87929 

.88369 

.88835 


5.6% 


.14159 

.14812 

.15492 

.16201 

.16939 

.17706 

.18502 

.19326 

.20177 

.21057 

.21966 

.22904 

.23870 

.24862 

.25879 

.26921 

.27987 

.29081 

.30203 

.31349 

.32522 

.33720 

.34945 

.36196 

37471 

.38767 

.40080 

.41408 

.42749 

.44105 

.45480 

.46876 

.48293 

.49729 

.51179 

.52638 

.54100 

.55563 

.57030 

.58504 

.59990 

.61487 

.62993 

.64501 

.65999 

.67479 

.68926 

.70335 

.71699 

.73021 

.74306 

.75544 

.76720 

.77842 

.78929 

.79991 

.81013 

.81973 

.82862 

.83673 

.84404 

.85051 

.85639 

.86167 

.86656 

.87109 

.87543 

.87995 

.88474 


5.8% 


.13388 
14022 
.14685 
.15377 
.16097 
.16847 
.17627 
.18434 
19270 
.20134 
.21028 
.21951 
.22904 
.23883 
.24888 
25918 
.26973 
.28057 
.29170 
30308 
.31474 
.32666 
.33885 
.35132 
.36405 
.37699 
.39012 
.40340 
.41684 
43043 
.■^4422 
.45824 
.47248 
.48694 
.50154 
.51524 
.53099 
.54577 
.56059 
57550 
.59053 
.60570 
62097 
.63628 
.65151 
.66655 
.68128 
.69562 
.70952 
.72300 
.73611 
74875 
.76076 
.77223 
78334 
.79420 
.80466 
.81449 
.82360 
.83192 
.83941 
.84605 
.85208 
85750 
.86251 
.86716 
.87161 
.87624 
.88116 


6.0% 


.12670 
.13287 
.13933 
.14607 
15310 
.16043 
.16806 
.17597 
18415 
19265 
.20144 
.21053 
.21991 
.22957 
23949 
.24966 
.26010 
.27083 
28186 
.29316 
30473 
31658 
.32872 
.34114 
35383 
.36674 
.37985 
.39314 
40658 
.42019 
.43401 
.44808 
46238 
.47691 
.49160 
.50641 
.52125 
.53617 
55113 
.56520 
.58140 
.59676 
.61223 
.62775 
.64321 
.65849 
.57345 
.68304 
.70219 
71592 
.72928 
.74216 
.75442 
.76612 
77747 
78857 
.79927 
.80933 
.81865 
.82717 
.83484 
.84165 
.84782 
.85337 
.85850 
.86327 
86783 
,87257 
.877CC 
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Table  S.— Based  on  Life  Table  80CNSMT  Single  Life  Remainder  Factors— Continued 

[Applicable  atter  April  30,  1989) 
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.90415 
.90996 
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.92977 
.94814 
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.90058 
.90658 
.91506 
.92707 
.94611 
.97619 

.89704 
.90322 
.91197 
.92438 
.94409 
.97529 

.89354 
.89939 
.90890 
.92170 
.94208 
.97438 

.89006 
.89659 
.90586 
.91905 
.94008 
.97348 
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.89331 
.90284 
.91641 
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.97170 

Age 


Table  S.— Based  on  Life  Table  80CNSMT  Single  Life  Remainder  Factors 

[Applicable  after  April  30,  1989] 


Interest  rate 


6.2% 


.03535 

.02486 

.02547 

.02640 

.02753 

.02883 

.03026 

.03180 

.03347 

.03528 

.03723 

.03935 

.04160 

.04394 

.04629 

.04864 

.05099 

.05333 

.05570 

.05814 

.06065 

.06325 

.06594 

.06876 

.07174 

.07491 

.07830 

.08192 

.08577 

.08986 

.09420 

.09881 

.10369 

.10885 

.11430 

.12002 

.12602 

.13230 

.13887 

.14573 

.15290 

.16036 

.16810 

.17614 

.18447 

.19310 

.20204 

.21128 

22080 

.23059 

.24063 

.25095 

.26157 

.27249 


6.4% 


.03349 

.02292 

.02345 

.02429 

.02535 

.02656 

.02790 

.02935 

.03092 

.03263 

.03449 

.03650 

.03865 

.04088 

.04312 

.04536 

.04759 

.04932 

.05207 

.05438 

.05677 

.05922 

.06178 

.06446 

.06729 

.07031 

.07355 

.07702 

.08071 

.08464 

.08882 

.09327 

.09797 

.10297 

.10824 

.11380 

.11963 

.12574 

.13214 

.13883 

.14583 

.15312 

.16071 

.16858 

.17675 

.18524 

.19402 

.2031 1 

.21249 

.22214 

23206 

24225 

.25275 

.26357 


6.6% 


.03183 

.02119 

.02164 

.02241 

.02339 

.02453 

.02578 

.02714 

.02863 

.03025 

.03201 

.03393 

.03598 

.03811 

.04025 

.04238 

.04451 

.04662 

.04875 

.05095 

.05321 

.05554 

.05797 

.06051 

.06321 

.06609 

.06918 

.07250 

.07603 

.07981 

.08383 

.08812 

.09267 

.09750 

.10261 

.10800 

.11366 

.11961 

.12584 

.13237 

.13920 

.14633 

.15375 

.16146 

.16948 

.17780 

.18644 

.19538 

.20462 

.21413 

.22391 

.23398 

.24436 

.25505 


6.8% 


.03035 

.01953 

.02002 

.02073 

.02163 

.02269 

.02387 

.02515 

.02656 

.02810 

.02977 

.03160 

.03356 

.03560 

.03764 

.03968 

.04170 

.04370 

.04573 

.04781 

.04996 

.05217 

.05447 

.05688 

.05945 

.06219 

.06515 

.06832 

.07171 

.07534 

.07921 

.08335 

.08774 

.09241 

.09736 

.10259 

.10809 

.11387 

.11994 

.12630 

.13297 

.13994 

.14720 

.15475 

.16261 

.17078 

.17926 

.18806 

.19716 

.20653 

.21617 

.22610 

.23636 

.24694 


7.0% 


.02902 

.01824 

.01857 

.01921 

.02005 

.02105 

.02215 

.02336 

.02469 

.02615 

.02774 

.02949 

.03136 

.03331 

.03527 

.03721 

.03913 

.04104 

.04296 

.04494 

.04638 

.04907 

.05126 

.05355 

.05599 

.05861 

.06142 

.06446 

.06772 

.07120 

.07492 

.07891 

.08315 

.08767 

.09246 

.09754 

.10288 

.10850 

.11441 

.12061 

.12712 

.13393 

.14103 

.14842 

.15613 

.16414 

.17247 

.18112 

.19007 

.19930 

.20881 

.21861 

.22874 

.23919 


72% 


.02783 

.01699 

.01727 

.01785 

.01863 

.01956 

.02060 

.02174 

.02300 

.02438 

.02590 

.02757 

.02936 

.03123 

.03311 

.03496 

.036Z9 

.03861 

.04044 

.04231 

.04424 

.04523 

.04831 

.05048 

.05281 

.05530 

.05799 

.06090 

.06402 

.06736 

.07095 

.07479 

.07888 

.08325 

.08790 

.09282 

.09800 

.10347 

.10922 

.11527 

.12162 

.12827 

.13522 

.14245 

.15000 

.15787 

.16604 

.17454 

.18335 

.19244 

.20180 

21147 

.22147 

.23180 


7.4% 


.02676 

.01587 

.01609 

.01662 

.01735 

.01822 

.01919 

.02027 

.02146 

.02278 

.02423 

.02583 

.02755 

.02934 

.03113 

.03290 

.03466 

.03638 

.03812 

.03990 

.04173 

.04362 

.04559 

.04766 

.04987 

.05224 

.05481 

.05759 

.06059 

.06380 

.06725 

.07095 

.07491 

.07913 

.08363 

.08841 

.09344 

.09876 

.10436 

.11025 

.11644 

.12294 

.12973 

.13682 

.14421 

.15192 

.15995 

.16830 

.17696 

.18591 

.19514 

.20466 

21453 

.22474 


7.6% 


.02579 

.01486 

.01504 

.01552 

.01619 

.01700 

.01792 

.01894 

.02007 

.02133 

.02271 

.02424 

.02589 

.02761 

.02933 

.03103 

.03270 

.03434 

.03599 

.03769 

.03943 

.04122 

.04309 

.04505 

.047^5 

04941 

.05187 

.05454 

.05740 

.06049 

.06331 

.06733 

.07120 

.07529 

.07964 

.08428 

.08917 

.09433 

.09S78 

.10553 

.11157 

.11792 

.12456 

.13149 

.13873 

.14630 

.15418 

.16238 

.17090 

.17970 

.18879 

.19818 

.20791 

21799 


7.8% 


.02492 

.01395 

.01408 

.01451 

.01514 

.01590 

.01677 

.01773 

.01881 

.02000 

.02133 

.02^79 

.02438 

.02603 

.02768 

.02930 

.03090 

.03247 

.03404 

.03555 

.03731 

.03901 

.04078 

.04265 

.04465 

.04680 

.05915 

.05170 

.05445 

.05742 

.05061 

.06405 

.06774 

.07170 

.07592 

.08041 

.03516 

.09018 

.095''.9 

.10109 

.106?8 

.11318 

.11967 

.12645 

.13355 

.14096 

.14870 

.15676 

.16513 

.17379 

.18274 

.19199 

.20159 

.21154 


8.0% 


.02413 

.01312 

.01321 

.01361 

.01418 

.01490 

.01572 

.01664 

.01763 

.01880 

.02006 

.02147 

.0229-3 

.02458 

.02617 

.02773 

.02926 

.03075 

.03225 

.03378 

.03535 

.03697 

.03855 

.04042 

.04233 

.04438 

.04562 

.04905 

.05170 

.05458 

.05763 

.06095 

.06451 

.06834 

.07243 

.07679 

.08140 

.08628 

.09145 

.09690 

.10255 

.10871 

.11505 

.12169 

.12864 

.13591 

.14350 

.15141 

.15964 

.16816 

.17697 

.18609 

.19556 

.20537 
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TABLE  S.— ^ED  ON  LIFE  TABLE  80CNSMT  SINGLE  Ufe  REMAINDER  FACTORS— Continued 

[Applicable  atter  Aprt  30, 1989J 


Age 


6.2% 


.2836! 

.295K 

.3069! 

.31902 

.3313J 

.34402 

.35690 

.3699? 

.3832e 

.3966S 

.41031 

.424  ie 

.43825 

.45260 

.46720 

.48197 

.49686 

.51182 

.52685 

.54194 

.55714 

.57250 

.58803 

.60369 

.61942 

.63508 

.65059 

.66579 

.68061 

.69499 

.70896 

.72256 

.73569 

.74818 

.76011 

.77169 

.78302 

.79395 

.80423 

.81377 

.82247 

.83033 

.83729 

.84361 

.84929 

.85454 

.85942 

.86408 

.86894 

.87408 

.87980 

.88684 

.89685 

.91117 

.93414 

.97081 


Age 


0 
1 
2 
3 


8.2% 


.02341 
.01237 
.01243 
.01278 


Interest  rate 


6.4% 


27466 

.28605 

2S774 

.30973 

.32203 

.33461 

.34745 

.36050 

.37374 

.38717 

.40078 

.41464 

.42876 

.44315 

.45779 

.47263 

.48760 

.50265 

.51778 

.53298 

.54832 

.56382 

.57951 

.59535 

.61126 

.62713 

.64285 

.65827 

.67332 

.68793 

.70213 

.71596 

.72931 

.74204 

.75419 

.76599 

.77755 

.78870 

.79920 

.80894 

.81784 

.82586 

:83298 

.83944 

.84525 

.85062 

.85561 

.86037 

.86634 

.87060 

.87644 

.88363 

.89388 

.90858 

.93217 

.96992 


6.6% 


.26604 
.27734 
.28893 
.30084 
.31306 
.32558 
.33836 
.35137 
.36458 
.37799 
.39159 
.40545 
.41958 
43399 
.44868 
.46357 
47861 
.49374 
.50896 
.52426 
.53972 
.55536 
57120 
.58720 
.60329 
.61935 
.63527 
.65090 
.66616 
.68099 
.69541 
.70947 
.72305 
73599 
.74836 
.76037 
.77215 
.78352 
.79423 
.80417 
.81325 
.82145 
.82872 
.83532 
.84126 
.84674 
.85184 
.85670 
.86177 
.86714 
.8731 1 
.88046 
.89095 
.90600 
.93022 
.96904 


6.8% 


25782 

26900 

.28050 

29232 

.30446 

.31691 

.32963 

.34259 

.35576 

.36913 

.38272 

.39656 

.41070 

.42513 

.43985 

.45478 

.46988 

.48508 

.50033 

.51578 

.53134 

.54710 

.56308 

.57923 

.59549 

.61174 

.62785 

.64368 

.65914 

.67418 

.68881 

.70308 

.71688 

.73003 

.74261 

.75484 

.76683 

.77842 

.78933 

.79946 

.80873 

.81709 

.82451 

.83124 

.83730 

.84290 

.84810 

.85306 

.85823 

.86371 

.86980 

.87731 

.88804 

.90344 

.92828 

.96816 


7.0% 


24995 

.26103 

.27242 

.28415 

.29621 

.30859 

32124 

.33414 

.34726 

.36060 

.37415 

.38798 

.40211 

.41655 

.43129 

.44625 

.46140 

.47666 

.49203 

.50751 

.52317 

.53904 

.55515 

.57144 

.58787 

.60428 

.62058 

.63659 

.65226 

.66749 

.68233 

.69681 

.71081 

.72417 

.73695 

.74938 

.76158 

.77337 

.78449 

.79481 

.00425 

.81278 

82034 

.82721 

.83339 

.83910 

.84440 

.84946 

.85473 

.86032 

.86653 

.874 1S 

.88514 

.90089 

.92634 

.96729 


7.2% 


.24244 

25341 

26469 

27632 

.28829 

.30059 

.31317 

.32601 

.33907 

.35236 

.36588 

.37968 

.39380 

.40824 

.42299 

.43798 

.45316 

.46847 

.48390 

.49946 

.51520 

.53118 

.54740 

.56383 

.58040 

.59698 

.61345 

.62965 

.64550 

.66092 

.67595 

.69063 

.70484 

.71839 

.73137 

.74400 

.75640 

.76840 

.77971 

.79022 

.79983 

.80852 

.81622 

.82322 

82952 

.83534 

.34074 

.84589 

.85126 

.85695 

.86328 

.87108 

.88226 

89836 

.92442 

.96642 


7.4% 


.23526 
24611 
.25728 
.26881 
.28069 
.29290 
.30540 
.31817 
.33117 
.34441 
.35789 
.37166 
.38576 
.40019 
.41494 
.42995 
.44516 
.46051 
.47599 
.49161 
.50744 
.52351 
.53984 
.55639 
.57310 
.58983 
.60646 
.62283 
.63886 
.65447 
.66969 
.68456 
.69896 
.71271 
.72588 
.73870 
.75129 
.76349 
.77499 
.78568 
.79547 
.80431 
.81215 
.81927 
.82569 
.83161 
.83711 
.84236 
.84782 
.85362 
.86005 
.86800 
.87940 
89584 
.92250 
.96555 


7.6% 


.22839 

.23912 

.25019 

.26161 

27339 

.28550 

29792 

.31062 

.32356 

.33674 

.35016 

.36390 

.37797 

.39233 

.40713 

.42215 

.43738 

.45276 

.46829 

.48397 

.49986 

.51601 

.53245 

.54912 

.56596 

.58283 

.59961 

.61615 

.63235 

.64813 

.66353 

.67859 

.69318 

.70711 

.72046 

.73347 

.74625 

.75864 

.77033 

.78120 

.79115 

.80014 

.80812 

.81537 

.82190 

.82792 

.83352 

.83886 

.84442 

.85031 

.85686 

.86494 

.87656 

.89334 

.92060 

.96468 


7.8% 


Table  ^.— Based  on  Ufe  Table  80CNSMT  Single  Life  Remainder  Factors 

(Applicat))e  after  April  30.  1989] 


Interest  rate 


8.4% 


.02276 
.01170 
.01172 
.01203 


8.6% 


.02217 
.01108 
.01107 
.01135 


8.8% 


.02153 
.01052 
.01048 
.01073 


9.0% 


.02114 
.01000 
.00994 
.01016 


9.2% 


.02069 
.00953 
.00944 
.00964 


9.4% 


.02027 
.00910 
.00899 
.00916 


9.6% 


.01989 
00871 
00857 
.00872 


.22181 

.23243 

.24338 

.25469 

.26637 

.27839 

.29073 

.30334 

.31621 

.32933 

.34270 

.35639 

.37043 

.38482 

.39956 

.41458 

.42983 

.44523 

.46079 

.47652 

.49247 

.50870 

.52522 

.54200 

.55896 

.57597 

.59290 

.60959 

.62595 

.64191 

.65748 

.67271 

.63748 

.70159 

.71512 

.72831 

.74128 

.75385 

.76572 

.77677 

.78688 

.79602 

.80414 

.81151 

.81815 

.82427 

.82997 

.83539 

.84104 

.84703 

.85369 

.86191 

.87374 

.89085 

.91870 

.96382 


8.0% 


.21552 

.22601 

23685 

.24805 

.25962 

.27155 

.28379 

.29633 

.30912 

.32217 

.33548 

.34912 

.36312 

.37749 

.39221 

.40722 

.42248 

.43790 

.45349 

.46926 

48527 

.50156 

.51817 

.53504 

.55212 

.56925 

58632 

.60316 

.61968 

.63579 

65153 

66693 

.68188 

.69616 

.70986 

.72323 

.73638 

.74913 

.76118 

.77239 

.78266 

.79195 

.80019 

.80769 

.81443 

.82066 

82644 

.83196 

.83770 

.84378 

.85054 

.85890 

.87094 

.88830 

.91681 

.96296 


9.8% 


.01954 
.00834 
.00819 
.00832 


10.0% 


.01922 
.00801 
.00784 
.00795 
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TABLE  S.— BASED  ON  UFE  TABLE  80CNSMT  SINGLE  LIFE  REMAINDER  FACTORS-Continued 

[Applicable  atter  April  30,  1989) 
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Age 


Interest  rate 


8.2% 


.01332 
.01400 
.01477 
.01563 
.01660 
.01770 
.01891 
.02026 
.02173 
.02326 
.02478 
.02628 
.02774 
.02917 
.03059 
.03205 
.03355 
.03509 
.03669 
.03837 
.04018 
.04214 
.04428 
.04662 
.04915 
.05189 
.05485 
.05805 
.06149 
.06520 
.06916 
.07339 
.07787 
.08262 
.08765 
.09296 
.09858 
.10449 
.11069 
.11718 
.12399 
.13111 
.13856 
.14633 
.15442 
.16280 
.17147 
.18045 
.18979 
.19947 
.20950 
.21986 
.23058 
.24167 
.25314 
.26497 
.27712 
.28956 
.30228 
.31525 
.32851 
.34209 
.35604 
.37037 
^38508 
.40008 
.41533 
.43076 
.44638 


8.4% 


.01253 

.01317 

.01390 

.01472 

.01564 

.01669 

.01785 

.01915 

.02056 

.02204 

.02351 

.02495 

.02635 

.02772 

.02907 

.03046 

.03188 

.03334 

.03487 

.03646 

.03819 

.04006 

.04210 

.04434 

.04677 

.04941 

.05226 

.05535 

.05867 

.06226 

.06609 

.07020 

.07455 

.07917 

.08407 

.08925 

.09472 

.10050 

.10656 

.11291 

.11958 

.12656 

.13387 

.14150 

.14945 

.15769 

.16622 

.17507 

.18427 

.19383 

.20372 

.21397 

.22457 

.23554 

.24690 

.25863 

.27068 

.28304 

.29567 

.30857 

.32176 

.33528 

.34918 

.36347 

.37815 

.39313 

.40838 

.42382 

.43945  I 


8.6% 


.01182 

.01241 

.01310 

.01389 

.01477 

.01577 

.01688 

.01814 

.01950 

.02092 

.02234 

.02372 

.02507 

.02637 

.02767 

.02899 

.03035 

.03173 

.03318 

.03470 

.03634 

.03812 

.04008 

.04223 

.04456 

.04709 

.04984 

.05282 

.05603 

.05950 

.06322 

.06720 

.07143 

.07593 

.08069 

.08574 

.09109 

.09673 

.10265 

.10887 

.11540 

.12224 

.12941 

.13690 

.14471 

.15281 

.16121 

.16993 

.17899 

.18842 

.19819 

.20831 

.21879 

.22965 

.24090 

.25252 

.26448 

.27674 

.28929 

.30211 

.31522 

.32868 

.34253 

.35678 

.37142 

.38638 

.40162 

.41705 

.43269  I 


8.8% 


.01116 

.01172 

.01238 

.01312 

.01396 

.01492 

.01599 

.01720 

.01852 

.01989 

.02126 

.02259 

.02388 

.02513 

.02637 

.02763 

.02892 

.03024 

.03162 

.03306 

.03463 

.03633 

.03820 

.04025 

.04249 

.04493 

.04757 

.05045 

.05356 

.05692 

.06052 

.06439 

.06850 

.07287 

.07751 

.08243 

.08765 

.09316 

.09895 

.10503 

.11143 

.11814 

.12516 

.13252 

.14020 

.14816 

-.15643 

.16501 

.17394 

.18324 

.19288 

.20288 

.21324 

.22399 

.23512 

.24664 

.25849 

.27067 

.28312 

.29586 

.30890 

.32229 

.33609 

.35028 

.36489 

.37982 

.39504 

.41047 

.4261 1 


9.0% 


.01056 

.01109 

.01171 

.01242 

.01322 

.01414 

.01517 

.01634 

.01761 

.01895 

.02027 

.02155 

.02279 

.02399 

.02517 

.02637 

.02760 

.02886 

.03017 

.03154 

.03303 

.03465 

.03644 

.03841 

.04056 

.04291 

.04546 

.04824 

.05124 

.05449 

.05799 

.06174 

.06573 

.06999 

.07451 

.07931 

.08440 

.08978 

.09544 

.10140 

.10766 

.11423 

.12113 

.12835 

.13589 

.14373 

.15186 

.16030 

.16911 

.17828 

.18779 

.19767 

.20791 

.21854 

.22956 

.24097 

.25272 

.26480 

.277M 

.28982 

.30278 

.31610 

.32983 

.34398 

.35854 

.37344 

.38864 

.40405 

.41969 


9.2% 


.01001 
.01051 
.01110 
.01178 
.01254 
.01342 
.01442 
.01555 
.01678 
.01807 
..01935 
.02058 
.02178 
.02293 
.02406 
.02521 
.02638 
.02758 
.02882 
.03013 
.03155 
.03309 
.03481 
.03670 
.03876 
.04102 
.04348 
.04616 
.04906 
.05221 
.05560 
.05925 
.06313 
.06727 
.07167 
.07635 
.08132 
.08658 
.09212 
.09794 
.10407 
.11052 
.11728 
.12438 
.13179 
.13949 
.14749 
.15580 
.16448 
.17352 
.18291 
.19266 
.20278 
.21329 
.22420 
.23550 
.24716 
.25913 
.27141 
.28397 
.29685 
.31010 
.32377 
.33786 
.35237 
.36724 
.38241 
.39780 
.41344 


9.4% 


.00951 

.00998 

.01054 

.01118 

.01192 

.01276 

.01372 

.01481 

.01601 

.01726 

.01850 

.01969 

.02084 

.02194 

.02302 

.02412 

.02524 

.02638 

.02757 

.02881 

.03016 

.03164 

.03328 

.03509 

.03708 

.03925 

.04162 

.04421 

.04702 

.05007 

.05336 

.05690 

.06068 

.06470 

.06899 

.07356 

.07841 

.083.55 

.08896 

.09466 

.10067 

.10699 

.11362 

.12059 

.12787 

.13544 

.14331 

.15150 

.16004 

.16896 

.17822 

.18785 

.19785 

.20824 

.21904 

.23023 

.24178 

.25366 

.26584 

.27832 

.291 1 1 

.30429 

.31788 

.33191 

.34638 

.36120 

.37634 

.39171 

.40733 


9.6% 


.00904 

.00949 

.01002 

.01064 

.01134 

.01216 

.01308 

.01414 

.01529 

.01651 

.01771 

.01886 

.01997 

.02103 

.02207 

.02312 

.02419 

.02527 

.02640 

.02759 

.02888 

.03029 

.03186 

.03360 

.03550 

.03760 

.03988 

.04238 

.04510 

.04806 

.05125 

.05469 

.05836 

.06228 

.06646 

.07092 

.07565 

.08067 

.08596 

.09154 

.09743 

.10362 

.11013 

.11697 

.12412 

.13157 

.13931 

.14737 

.15579 

.16458 

.17372 

.18322 

.19310 

.20338 

.21407 

.22515 

.23659 

.24837 

.26045 

.27284 

.28555 

.29865 

.31217 

.32614 

.34055 

.35533 

.37043 

.38578 

.40138 


9.8% 


.00862 

.00904 

.00954 

.01013 

.01081 

.01159 

.01249 

.01351 

.01463 

.01582 

.01698 

.01810 

.01917 

.02018 

.02118 

.02218 

.02320 

.02424 

.02532 

.02644 

.02767 

.02902 

.03052 

.03219 

.03403 

.03604 

.03825 

.04067 

.04329 

.04616 

.04926 

.05260 

.05617 

.05999 

.06407 

.06841 

.07303 

.07794 

.08312 

.08858 

.09434 

.10042 

.10680 

.11352 

.12055 

.12767 

.13546 

.14342 

.15172 

.16038 

.16940 

.17878 

.18854 

.19870 

.20927 

.22024 

.23158 

.24325 

.25524 

.26754 

.28016 

.29317 

.30663 

.32053 

.33488 

.34961 

.36468 

.38000 

.35558 


10.0% 

.00822 

.00862 

.00910 

.00966 

.01031 

.01107 

.01194 

.01293 

.01402 

.01517 

.01630 

.01738 

.01842 

.01940 

.02035 

.02131 

.02229 

.02328 

.02430 

.02538 

.02655 

.02784 

.02928 

.03088 

.03264 

.03458 

.03671 

.03905 

.04160 

.04438 

.04738 

.05063 

.05411 

.05783 

.06180 

.06604 

.07055 

.07535 

.08041 

.08576 

.09141 

.09736 

.10363 

.11022 

.11713 

.12433 

.13182 

.13963 

.14780 

.15635 

.16524 

.17450 

.18414 

.19419 

.20464 

.21551 

.22674 

.23831 

.25020 

.26240 

.27493 

.28787 

.30124 

.31508 

.32937 

.34405 

.3590/ 

.37436 

.36991 


30112  Federal  R -gister  /  Vol.  59,  No.  Ill  /  Friday,  June  10.  1994  /  Rules  and  Regulations 


Table  S.- 


Age 


73  . 

74  .. 

75  .. 

76  .. 

77  .. 

78  .. 

79  .. 

80  .. 
8*  .. 

82  .. 

83  .. 

84  .. 

85  .. 

86  .. 

87  .. 

88  .. 
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91  ... 
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99  ... 

100  . 

101  . 

102  . 

103  . 

104  . 

105  . 

106  . 

107  . 

108  ., 

109  ., 


8.2<X 


.46518 
.478  23 
.49^)59 
.51127 
.528  23 
.54511 
.562  57 
.579  37 
.596  35 
.613)1 
.629 '8 
.645)7 
.661  >5 
.676  56 
.69011 
.704  a 
.718  :i 
.731;  ,3 
.744  7 
.756(!9 
.768(17 
.77a  9 
.7871  2 
.796;  0 
.803^1 
.810: 
.817(19 
.8225  6 
.828;  6 
.e34v8 
.640£6 
.£47-3 
.855$  1 
.86816 
.8355  2 
.914£3 
.96211 


Age 


0 
1 
2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 


10.2% 


.01891 
.0077) 
.00751 
.0076) 
.0078! 
.00821 
.008611 
.0092;  I 
.009®  i 
.0105!! 

.0114;: 

.012311 

.01341 1 

.0145;' 

.0156;' 

.0167;' 

.0177; 

.0186< 

.01951 

.0205< 

.0214; 

.0223< 

.0233( 


Based  on  Ufe  Table  80CNSMT  Single  Life  Remainder  Factors— Continued 

[Applicable  after  April  30.  1989] 


Interest  rate 


8.4% 


.45527 

.47137 

.48777 

.50452 

.52157 

.53885 

.55621 

.57354 

.59065 

.60746 

.62387 

.63992 

.65565 

.67092 

.68554 

.69957 

.71326 

.72676 

.73986 

.75225 

.76379 

.77437 

.78394 

.79244 

.80016 

.80712 

.81354 

.81950 

.82518 

.83110 

-83737 

.84433 

.85295 

.86540 

.88348 

.91306 

.96125 


8.6% 


.44854 
.46466 
.48112 
.49793 
.51505 
.53242 
.54989 
.56733 
.58457 
.60151 
.61806 
.63426 
.65014 
.66557 
.68034 
.69453 
.70838 
.72204 
.73532 
.74787 
.75957 
.77030 
78001 
.78863 
.79646 
.80352 
.81004 
.81609 
.82185 
.82785 
.83420 
.84127 
.85001 
.86266 
.88105 
.91119 
.96041 


8.8% 


.44197 

.45812 

.47462 

.49148 

.50867 

.52613 

.54369 

.56125 

.57860 

.59567 

.61236 

.62869 

.64472 

.66030 

.67522 

.68956 

.70357 

.71739 

.73083 

.74354 

.75540 

.76627 

.77611 

.78485 

.79280 

.799% 

.8065/ 

.81270 

.81654 

.82462 

.83106 

.83822 

.84709 

.85993 

.87863 

.90934 

.95956 


9.0% 


.43556 

.45173 

.46826 

.48517 

.50243 

.51996 

.53762 

.55527 

.57274 

.58993 

.60675 

.62321 

.63938 

.65511 

.67018 

.68466 

.69882 

.71280 

.72640 

.73927 

.75127 

.76229 

.77226 

.78112 

.7891? 

.79643 

.80313 

.80934 

.81526 

.82142 

.82795 

.83621 

.84419 

.86723 

.87623 

.90749 

.95872 


9.2% 


.42931 

.44549 

.46205 

.47900 

.49632 

.51392 

.53166 

.54941 

.56699 

.58429 

.60123 

.61783 

.63413 

.65000 

.66520 

.67983 

.69414 

.70827 

.72202 

.73504 

.74719 

.75836 

.76845 

.77742 

.78559 

.79294 

.79972 

.80602 

.81201 

.81826 

.82487 

.83221 

.84132 

.85454 

.87384 

.90566 

.95788 


9.4% 


.42321 

.43940 

.45598 

.47297 

.49033 

.50800 

.52582 

.54366 

.56134 

.57875 

.59581 

.61253 

.62896 

.64496 

.66031 

.6750/ 

.68952 

.70379 

.71770 

.73087 

.74317 

.75446 

.76468 

.77377 

.78203 

.78948 

.79635 

.80273 

.80880 

.81512 

.82181 

.82924 

.83846 

.85187 

.87147 

.90383 

.95704 


9.6% 


.41725 

.43345 

.45004 

.46706 

.48447 

.50220 

.52009 

.53802 

.55579 

.57331 

.59047 

.60731 

.62387 

.64000 

.65548 

.57037 

.68495 

.69938 

.71343 

.72674 

.73918 

.75061 

.76096 

.77015 

.77852 

.78606 

.79302 

.79947 

.80561 

.81200 

.81878 

.82630 

.83563 

.84922 

.86911 

.90201 

.93620 


9.8% 


.41143 

.42763 

.44424 

.46129 

.47873 

.49662 

.51448 

.53248 

.56035 

.56796 

.58523 

.60218 

.61885 

.63511 

.65071 

.65574 

.68045 

.69502 

.70921 

.72267 

.73624 

.74680 

.75727 

.76657 

.77504 

.78267 

.78971 

.79624 

.80245 

.80892 

.81577 

.82338 

.83282 

.84659 

.86676 

.90020 

.95537 


Tabl^  S.— Based  on  Life  Table  80CNSMT  Single  Life  Remainder  Factors 

[Applicable  after  April  30,  1989] 


Interest  rate 


10.4% 


.01864 
.00741 
.00721 
.00728 
.00752 
.00788 
.00832 
.00883 
.00943 
.01014 
.01095 
.01189 
.01292 
.01401 
.01608 
.01610 
.01707 
.01798 
.01886 
.01974 
.02064 
.02154 
.02247 


10.6% 


.01838 

.00715 

.00693 

.00699 

.00721 

.00755 

.00796 

.00846 

.00904 

.00972 

.01061 

.01142 

.01243 

.01349 

.01453 

.01552 

.01646 

.01734 

.01818 

.01903 

.01989 

.02075 

.02164 


10.8% 


.01814 
.00690 
.00667 
.00671 
.00692 
.00724 
.00764 
.00811 
.00867 
.00933 
.01009 
.01098 
.01197 
.01300 
.01402 
.01498 
.01589 
.01674 
.01755 
.01837 
.01919 
.02002 
.02087 


11.0% 


.01791 
.00667 

00643 
.00646 
.00665 
.00695 
.00733 
.00779 
.00833 
.00897 
.00971 
.01057 
.01154 
.01255 
.01354 
.01448 
.01536 
.01618 
.01697 
.01775 
.01854 
.01933 
.02014  I 


11.2% 


11.4% 


.01770 

.01760 

.00646 

.00626 

.00620 

.00600 

.00622 

.00600 

.00639 

.00616 

.00668 

.00643 

.00705 

.00678 

.00749 

.00720 

.00801 

.00771 

.00863 

.00831 

.00935 

.00901 

.01019 

.00983 

.01113 

.01075 

.01212 

.01172 

.01309 

.01267 

.01400 

.01356 

.01486 

.01439 

.01566 

.01516 

.01641 

.01590 

.01717 

.01662 

.01793 

.01735 

.01868 

.01807 

.01946 

.01882 

1 1 .6% 


.01732 

.00608 

.00580 

.00679 

.00594 

.00620 

.00654 

.00694 

.00743 

.00801 

.00869 

.00950 

.01040 

.01135 

.01227 

.01314 

.01396 

.01470 

.01541 

.01611 

.01681 

.01750 

.01821 


11.8% 


.01715 

.00690 

.00562 

.00660 

.00573 

.00598 

.00630 

.00669 

.00716 

.00773 

.00840 

.00918 

.01007 

.01100 

.01190 

.01276 

.01354 

.01427 

.01495 

.01563 

.01630 

.01696 

.01764 


10.0% 


.40575 

.42196 

.43856 

.45563 

.47311 

.49094 

.50897 

.52705 

.54499 

.56270 

.58007 

.69713 

.61392 

.63030 

.64602 

.66117 

.67601 

.69071 

.70604 

.71864 

.73135 

.74303 

.75362 

.76303 

.77160 

.77931 

.78644 

.79304 

.79932 

.80586 

.81279 

.82048 

.83003 

.84397 

86443 

.89840 

.95456 


12.0% 


.01698 

.00574 

.00544 

.00641 

.00564 

.00578 

.00608 

.00646 

.00692 

.00747 

.00812 

.0)889 

.00975 

.01067 

.01165 

.01238 

.01315 

.01386 

.01452 

.01517 

.01682 

.01646 

.01711 
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Table  S.— Based  on  Life  Table  80CNSMT  Single  Life  Remainder  Factors— Continued 

[Applicable  after  April  30.  1989) 


23 

24 

25 

26 

27 

28 

29 

30 

31 

32 

33 

34 

-^5 

36 

37 

38 

39 

40 

41 

42 

43 

44 

45 

46  . 

47  . 

48  . 

49  . 

50  . 

51  . 

52  . 

53  . 

54  . 

55  . 

56  . 

57  . 

58  . 

59  . 

60  . 

61  . 

62  . 

63  . 

64  . 

65  .. 

66  .. 

67  .. 
58  .. 

69  .. 

70  .. 

71  .. 

72  .. 

73  .. 

74  .. 

75  .. 

76  .. 

77  .. 
73  .. 

79  .. 

80  .. 

81  .. 

82  ... 

83  ... 

84  ... 

85  ... 

86  ... 

87  ... 

88  ... 
39  ... 

90  ... 

91  ... 


Age 


Interest  rate 


10.2% 


.02438 

.02550 

.02673 

.02811 

.02965 

.03134 

.03322 

.03527 

.03753 

.04000 

.04269 

.04561 

.04877 

.05215 

.05578 

.05965 

.06379 

.06820 

.07288 

.07784 

.08308 

.08861 

.09445 

.10060 

.10707 

.11386 

.12094 

.12831 

.13600 

.14405 

.15247 

.16124 

.17039 

.17991 

.18984 

.20018 

.21093 

.22206 

.23353 

.24532 

.25742 

.26987 

.28271 

.29601 

.30978 

.32101 

.33863 

.35361 

.36886 

.38439 

.40021 

.41639 

.43301 

.45009 

.46761 

.48548 

.50356 

.52171 

.53974 

.55753 

.57500 

.59216 

.60906 

.62555 

.64139 

.65666 

.67163 

.68646 

.70093 


10.4% 


.02345 

.02451 

.02569 

.02701 

.02849 

.03013 

.03193 

.03391 

.03610 

.03849 

.04111 

.04394 

.04702 

.05031 

.05384 

.05761 

.06165 

.06596 

.07054 

.07539 

.08052 

.08594 

.09167 

.09770 

.10406 

.11073 

.11769 

.12494 

.13251 

.14044 

.14875 

.15740 

.16642 

.17583 

.18564 

.19587 

.20652 

.21753 

.22890 

.24059 

.25260 

.26495 

.27771 

.29093 

.30462 

.31879 

.33336 

.34829 

.36349 

.37899 

.39479 

.41096 

.42758 

.44467 

.46221 

.48013 

.49826 

.51647 

.53457 

.55245 

.57001 

.58726 

.60428 

.62088 

.63683 

.65221 

.66730 

.68226 

.69686 


10.6% 


.02257 

.02359 

.02472 

.02698 

.02741 

.02898 

.03072 

.03264 

.03475 

.03707 

.03961 

.04236 

.04535 

.04856 

.05200 

.05568 

.05962 

.06383 

.06832 

.07306 

.07808 

.08340 

.08901 

.09494 

.10119 

.10774 

.11458 

.12172 

.12917 

.13698 

.14517 

.15370 

.16261 

.17190 

.18160 

.19172 

.20225 

.21316 

.22442 

.23601 

.24793 

.26019 

.27286 

.28800 

.29961 

.31371 

.32822 

.34310 

.35826 

.37373 

.38950 

.40565 

.42226 

.43937 

.45693 

.47488 

.49306 

.51133 

.52950 

.54745 

.56510 

.58245 

.59956 

.61627 

.63233 

.64783 

.66304 

.67812 

.69285 


10.8% 


.02176 

.02273 

.02381 

.02502 

.02639 

.02790 

.02958 

.03143 

.03348 

.03573 

.03819 

.04087 

.04378 

.04690 

.0^025 

.05385 

.05770 

.06181 

.06620 

.07085 

.07576 

.08097 

.08548 

.09230 

.09843 

.10487 

.11160 

.11862 

.12596 

.13366 

.14172 

.15014 

.15893 

.16811 

.17769 

.18770 

.19812 

.20893 

.22009 

.23158 

.24339 

.25556 

.26815 

.28120 

29474 

.30877 

.32322 

.33804 

.35316 

.35858 

.38432 

.40046 

.41706 

.43417 

.45175 

.46973 

.48795 

.50628 

.52451 

.54254 

.56026 

.57770 

.59492 

.61173 

.62790 

.64350 

.65882 

.67402 

.68888 


11.0% 


.02099 

.02192 

.02295 

.02411 

.02543 

.02689 

.02851 

.03030 

.03228 

.03446 

.03685 

.03946 

.04229 

.04533 

.04860 

.05211 

.05587 

.05989 

.06418 

.06873 

.07355 

.07865 

.08406 

.08977 

.09579 

.10213 

.10874 

.11565 

.12288 

.13046 

.13841 

.14671 

.15539 

.16445 

.17392 

.16382 

.19414 

.20483 

.21589 

.22728 

.23900 

.25107 

.26357 

.27654 

.29000 

.30396 

.31835 

.33311 

.34818 

.35356 

.37927 

.39538 

.41198 

.42908 

.44667 

.46468 

.48294 

.50132 

.51961 

.53771 

.55551 

.57304 

.59034 

.60725 

.62352 

.63923 

.65466 

.66998 

.68496 


11.2% 


.02027 

.02115 

.02214 

.02326 

.02452 

.02593 

.02750 

.02923 

.03115 

.03326 

.03558 

.03812 

.04087 

.04384 

.04703 

.05045 

.05412 

.05806 

.06226 

.06671 

.07143 

.07644 

.08174 

.08735 

.09327 

.09949 

.10600 

.11280 

.11991 

.12738 

.13522 

.14341 

.15198 

.15092 

.17029 

.18007 

.19028 

.20087 

.21182 

.22311 

.23473 

.24671 

.25912 

.27200 

.28539 

.29927 

.31359 

.32830 

.34332 

.35866 

.37433 

.39042 

.40699 

.42410 

.44170 

.45972 

.47802 

.49644 

.51479 

.53296 

.55083 

.56844 

.58583 

.60284 

.61921 

.63502 

.65055 

.66599 

.68108 


11.4% 


.01959 

.02044 

.02138 

.02246 

.02367 

.02503 

.02654 

.02821 

.03008 

.03213 

.03438 

.03685 

.03953 

.04242 

.04553 

.04888 

.05247 

.06631 

.06042 

.06479 

.06941 

.07432 

.07953 

.08503 

.09085 

.09697 

.10337 

.11006 

.11706 

.12442 

.13215 

.14023 

.14668 

.15752 

.16677 

.17645 

.18655 

.19703 

.20788 

.21907 

.23060 

.24248 

.25480 

.26760 

.28090 

.29471 

.30896 

.32361 

.33858 

.35387 

.36950 

.38556 

.40212 

.41921 

.43682 

.45486 

.47319 

.49166 

.51006 

.52828 

.54623 

.56391 

.58139 

.59849 

.61495 

.63086 

.64650 

.66204 

.67725 


11.6% 


.01895 

.01976 

.02067 

.02170 

.02287 

.02418 

.02564 

.02726 

.02907 

.03105 

.03325 

.03565 

.03826 

.04108 

.04411 

.04738 

.05089 

.05465 

.05868 

.06295 

.06748 

.07230 

.07741 

.08281 

.08853 

.09455 

.10084 

.10743 

.11432 

.12157 

.12919 

.13717 

.14551 

.15423 

.16338 

.17295 

.18294 

.19332 

20407 

.21515 

.22658 

23837 

25059 

26331 

.27653 

29027 

.30445 

.31903 

.33394 

.34919 

.36478 

.38081 

.39734 

.41443 

.43203 

.45009 

.46845 

.48695 

.50541 

.52369 

.54170 

.55945 

.57702 

.59420 

.61076 

.62675 

.64249 

.65814 

.67347 


11.8% 


.01835 

.01913 

.01999 

.02098 

.02211 

.02338 

.02479 

.02635 

.0281 1 

.03004 

.03217 

.03451 

.03706 

.03980 

.04276 

.04595 

.04939 

.05307 

.05701 

.06119 

.06564 

.07036 

.07538 

.08068 

.08530 

.09222 

.09842 

.10490 

.11169 

.11883 

.12635 

.13421 

.14244 

.15106 

.16010 

.16956 

.17945 

.18972 

.20037 

21135 

.22268 

.23438 

.24651 

.25913 

.27227 

.28593 

.30005 

.31457 

.32942 

.34461 

.36016 

.37616 

.39267 

.40974 

.42734 

.44541 

.46379 

.48233 

.50083 

.51917 

.53724 

.55506 

.57270 

.58997 

.60661 

.62270 

.63854 

.65430 

.66973  I 


12.0% 


.01778 

.01853 

.01936 

.02031 

.02140 

.02262 

.0239a 

.02550 

.02720 

.02907 

.03115 

.03342 

.03591 

.03859 

.04148 

.04460 

.04795 

.05155 

.05541 

.05952 

.06387 

.06851 

.07343 

.07865 

.08417 

.08999 

.09609 

.10247 

.10915 

.11619 

.12360 

.13136 

.13948 

.14799 

.15692 

.16628 

.17606 

.18624 

.19678 

.20767 

21890 

.23050 

.24254 

.25507 

.26813 

.28171 

.29576 

.31021 

.32500 

.34015 

.35565 

.37161 

.38809 

.40514 

.42274 

.44082 

.45922 

.47779 

.49633 

.51472 

.53285 

.55074 

.56845 

.58580 

.60255 

.61871 

.63463 

.65049 

.66604 
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Table  s|— Based  on  Life  Table  80CNSMT  Single  Life  Remainder  Factors— Continued 

[Applicable  after  April  30, 1989] 


Age 


Age 


92 

93 

94 

95 

96 

97 

98 

99 

100 

101 

102 

103 

104 

105 

106 

107 

108 

109 


10 


?% 


.71466 
.7>750 
.7  J931 
.7)001 
.7  )953 
.7>819 
.7 '599 
.7(319 
.7 1987 
.71622 
.81 1283 
.81983 


.8 


a  726 


.8 


8  21 

81660 

9J372 


TAfeLE  S.— Based  on  Life  Table  80CNSMT  Single  Life  Remainder  Factors 

[Applicable  after  April  30.  1989] 


12^% 


.01 


.01. 1 


.01m74 
.011^7 
.011  98 
.01160 
.01:  25 
.01;  96 
.01(76 
.01!  67 
.02(72 


.02 


.02 '22 
.02^  69 
.02(34 
.02(16 
.03(18 
.032  39 
.03^82 
.037  43 
.04C26 
.042  30 
.046  S8 
.050 1 1 
.053  39 


Interest  rate 


10.4% 


760 


137 
1 


.71073 

.72370 

.73562 

.74644 

.75606 

.76481 

.77270 

.77998 

.78673 

.79315 

.79983 

.80690 

.81475 

.82451 

.83879 

.85981 

.89481 

.95290 


10.6% 


.70684 

.71994 

.73198 

.74291 

.75262 

.76147 

.76944 

.77680 

.78362 

.79010 

.79685 

.80399 

.81192 

.82178 

.83623 

.85751 

.89304 

.95208 


10.8% 


.70300 
.71622 
.72838 
.73941 
.74923 
.75816 
.76621 
.77365 
.78054 
.78708 
.79390 
.80111 
.80912 
.81907 
.83368 
.85523 
.89127 
.95126 


11.0% 


.69920 
.71254 
.72481 
.73595 
.74586 
.75489 
.76302 
.77053 
.77748 
.78409 
.79097 
.79825 
.80633 
.81638 
.83115 
.85297 
.88950 
.95045 


11.2% 


.69545 

.70890 

.72129 

.73253 

.74253 

.75165 

.75986 

.76744 

.77446 

.78113 

.78807 

.79541 

.80357 

.81371 

.82863 

85071 

.88775 

.94964 


11.4% 


:69173 

.70530 

.71780 

.72914 

.73924 

.74844 

.75672 

.76437 

.77146 

.77819 

.78519 

.79260 

.80083 

.81106 

.82614 

.84847 

.88601 

.94883 


11.6% 


.68806 
.70174 
.71434 
.72579 
.73598 
.74526 
.75362 
.76134 
.76849 
.77528 
.78234 
.78981 
.79810 
.80843 
.82366 
.84624 
.88427 
.94803 


11.8% 


.68444 
.69822 
.71093 
.72247 
.73275 
.7421 1 
.75054 
.75833 
.76555 
.77239 
.77951 
.78705 
.79541 
.80582 
.82119 
.84403 
.88254 
.94723 


Interest  rate 


.01583 
.0C559 
.0C528 
.00524 
.00  536 
.00  558 
.00  588 
.00  524 
.00)68 
.CO '22 
.00 '85 
.00J61 
.00)46 
.01  )35 


12.4% 


22 


.01:  !03 

.01:!79 
.01;  (47 


11 


90 


.01669 

.00544 

.00513 

.00508 

.00519 

.00540 

.00569 

.00604 

.00646 

.00699 

.00761 

.00835 

.00918 

.01006 

.01091 

.01171 

.01244 

.01311 

.01373 

.01434 

.01494 

.01553 

.01613 

.01674 

.01742 

.01819 

.01907 

.02008 

.02122 

.02249 

.02392 

.02552 

.02729 

.02926 

.03142 

.03378 

.03633 

.03909 

.04207 

.04528 

.04873 

.05244 


12.6% 


.01655 

.00531 

.00499 

.00493 

.00503 

.00523 

.00550 

.00584 

.00626 

.00677 

.00737 

.00810 

.00891 

.00978 

.01061 

.01140 

.01211 

.01276 

.01336 

.01396 

.01454 

.01510 

.01568 

.01627 

.01692 

.01765 

.01850 

.01948 

.02057 

.02181 

.02319 

.02475 

.02647 

.02838 

.03048 

.03279 

.03628 

.03798 

.04089 

.04403 

.04741 

.05104 


12.8% 


.01642 

.00518 

.00485 

.00479 

.00488 

.00507 

.00533 

.00566 

.00606 

.00656 

.00715 

.00786 

.00866 

.00951 

.01034 

.01110 

.01181 

.01244 

.01302 

.01359 

.01415 

.01470 

.01525 

.01581 

.01644 

.01714 

.01796 

.01890 

.01996 

.02116 

.02250 

.02401 

.02558 

.02755 

.02960 

.03185 

.03428 

.03692 

.03977 

.04284 

.04615 

.04971 


13.0% 


.01630 

.00506 

.00473 

.00465 

.00473 

.00492 

.00517 

.00549 

.00588 

.00636 

.00694 

.00764 

.00843 

.00927 

.01007 

.01082 

.01151 

.01213 

.01270 

.01325 

.01379 

.01432 

.01485 

.01539 

.01599 

.01666 

.01745 

.01836 

.01938 

.02054 

.02184 

.02331 

.02494 

.02675 

.02875 

.03095 

.03333 

.03591 

.03869 

.04170 

.04495 

.04844 


13.2% 


.01618 

.00494 

.00461 

.00453 

00460 

.00477 

.00502 

.00532 

.00570 

.00617 

.00674 

.00743 

.00820 

.00903 

.00982 

.01056 

.01123 

.01184 

.01239 

.01293 

.01345 

.01396 

.01446 

.01498 

.01556 

.01621 

.01696 

.01784 

.01883 

.01996 

.02122 

.02264 

.02423 

.02600 

.02795 

.03009 

.03242 

.03494 

.03767 

.04061 

.04379 

.04721 


13.4% 


.01607 

.00484 

.00449 

.00441 

.00447 

.00464 

.00487 

.00517 

.00554 

.00600 

.00655 

.00723 

.00799 

.00880 

.00958 

.01031 

.01097 

.01156 

.01210 

.01262 

.01313 

.01361 

.01410 

.01460 

.01515 

.01577 

.01650 

.01735 

.01831 

.01940 

.02062 

.02201 

.02355 

.02528 

.02718 

.02928 

.03156 

.03401 

.03668 

.03957 

.04269 

.04604 


13.6"/ 


.01596 

.00473 

.00439 

.00429 

.00435 

.00451 

.00473 

.00502 

.00538 

.00583 

.00637 

.00704 

.00779 

.00859 

.00936 

.01007 

.01072 

.01130 

.01182 

.01233 

.01282 

.01329 

.01375 

.01423 

.01476 

.01536 

.01606 

.01688 

.01781 

.01887 

.02006 

.02140 

.02291 

.02459 

.02645 

.02850 

.03072 

.03313 

.03574 

.03857 

.04163 

.04492 


13.8°/ 


.01586 

.00464 

.00428 

.00419 

.00423 

.00439 

.00460 

.00488 

.00523 

.00567 

.00620 

.00686 

.00760 

.00839 

.00914 

.00985 

.01048 

.01104 

.01155 

.01205 

.01252 

.01298 

.01343 

.01388 

.01439 

.01497 

.01565 

.01644 

.01734 

.01836 

.01952 

.02083 

.02229 

.02393 

.02575 

.02775 

.02992 

.03228 

.03484 

.03762 

.04061 

.04384 


^2.(yA> 


.68085 

.69474 

.70755 

.71919 

.72955 

.73899 

.74750 

.75535 

.76263 

.76953 

.77671 

.78430 

.79273 

.80322 

.81874 

.84182 

.88081 

.94643 


14.0% 


.01576 

.00454 

.00419 

.00408 

.00412 

.00427 

.00448 

.00475 

.00509 

.00552 

.00604 

.00668 

.00741 

.00819 

.00894 

.00963 

.01025 

.01081 

.01130 

.01178 

.01224 

.01268 

.01312 

.01355 

.01404 

.01460 

.01525 

.01601 

.01689 

.01788 

.01900 

.02028 

.02170 

.02331 

.02508 

.02704 

.02916 

.03147 

.03398 

.03570 

.02964 

.04;'P' 
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42 

43 

44 

45 

46 

47 

48 

49 

50 

51 

52 

53 

54 

55 

56 

57 

58 

59 

60 

61 

62 

63 

64 

65 

66 

67 

63 

69 

70 

71  . 

72 

73 

74 

75 

76  . 

n  . 

78  . 

79  . 

80  . 

81  . 

82  . 

83  . 

84  . 

85  . 

86  . 

87  . 

88  . 

89  . 

91  . 
92 

93  . 

94  . 

95  . 

96  . 

97  . 

98  . 

99  . 
100 
101 
102 
103 
H)4 
105 
106 
107 
108 
109 


Age 


Interest  rate 


12.2% 


.05791 
.06219 
.06673 
.07157 
.07669 
.08212 
.08784 
.09384 
.10013 
.10671 
.11365 
.12095 
.12850 
.13653 
.14503 
.15385 
.16311 
.17279 
.18286 
19330 
.20409 
.21522 
22672 
.23867 
.25112 
.26409 
.27760 
.29157 
.30596 
.32069 
.33578 
.35123 
.36715 
.38360 
.40064 
.41823 
.43632 
.45473 
.47333 
.49191 
.51034 
.52852 
.54648 
.53426 
.53169 
.59850 
.61476 
.63078 
.64674 
.6C238 
.67730 
.69130 
.70421 
.71594 
.72638 
.73590 
.74448 
.75240 
.75974 
.76669 
.77393 
.78158 
.79007 
.80065 
.81631 
.83963 
.87910 
.94563 


12.4% 


.05638 
.06057 
.06503 
.06978 
.07481 
.08015 
.08578 
.09169 
.09787 
.10436 
.11120 
.11840 
.12595 
.133C6 
.14217 
.15089 
.16004 
.16951 
.17958 
.18992 
.20061 
.21165 
.22306 
.23491 
.24727 
25016 
.27359 
.28748 
.30181 
.31648 
.33151 
.34591 
.36279 
.37921 
.39623 
.41381 
.43189 
.45032 
^6894 
^8755 
.50603 
.52427 
.54228 
.55013 
.57764 
.59452 
.61086 
.62697 
.54302 
.65877 
.67379 
.68789 
.70090 
.71272 
.72325 
.73285 
.74149 
.74948 
.75687 
.76388 
.77117 
.77888 
.78743 
.79809 
.81389 
.83745 
.87739 
.94484 


12.6% 


.05491 

.05902 

.06340 

.06806 

.07301 

.07826 

.08380 

.08961 

.09570 

.10209 

.10883 

.11593 

.12338 

.13120 

.13940 

.14801 

.15706 

.16654 

.1 7640 

.18665 

.19724 

.20818 

.21949 

.23125 

.24353 

.25633 

.26968 

.28350 

.29775 

.31236 

.32733 

.34269 

.35852 

.37491 

.39190 

.40947 

.42755 

.44599 

.46463 

.48328 

.50179 

.52008 

.53815 

.55606 

.57354 

.59060 

.60702 

.62321 

.63935 

.65520 

.67032 

.68452 

.69762 

.70954 

.72014 

.72982 

.73853 

.74658 

.75403 

.76109 

.76844 

.77620 

.78482 

.79556 

.81149 

.83529 

.87569 

.94405 


12.8% 


.05350 
.06754 
.06184 
.06642 
.07128 
.07645 
.08190 
.08762 
.09361 
.09991 
.10655 
.11355 
.12090 
.12862 
13672 
.14523 
.15418 
.16355 
.17332 
.18347 
.19396 
.20480 
.21602 
.22769 
.23988 
.25260 
.26586 
27961 
.29379 
.30833 
.32325 
.33855 
.35434 
.37069 
.38765 
.40521 
.42329 
.44173 
.46040 
.47907 
.49752 
.51595 
.53407 
.55205 
.56970 
.58673 
.60322 
.61950 
63573 
.65167 
.66589 
.68119 
.69438 
.70639 
.71707 
.72682 
.73560 
.74371 
.75121 
.75833 
.76573 
77355 
.78222 
.79304 
.80911 
.83313 
.87400 
.94326 


13.0% 


.05216 

.05612 

.06034 

.06484 

.05962 

.07470 

.08006 

.08570 

.09160 

.09780 

.10435 

.11126 

.11851 

.12613 

.13413 

.14254 

.15139 

.16066 

.17033 

.18033 

.19078 

.20152 

21265 

.22423 

.23632 

.24896 

.26214 

.27581 

.28992 

.30440 

.31925 

.33450 

.35024 

.36656 

.38349 

.40103 

.41910 

.43755 

.45623 

.47493 

.49351 

.51189 

.53006 

.54810 

.56581 

.56291 

.59S47 

.61583 

.63215 

.64819 

.66350 

.67789 

.69118 

.70326 

.71403 

.72385 

.73269 

.74085 

.74842 

.75559 

.76304 

.77091 

.77964 

.79054 

.80674 

.83099 

.87232 

.94248 


132% 


.05086 

.05475 

.05890 

.06332 

.06802 

.07302 

.07830 

.08384 

.08966 

.09577 

.10222 

.10904 

.11619 

.12372 

.13162 

.13994 

.14868 

.15786 

.16743 

.17738 

.18768 

.19833 

.20937 

.22085 

.23286 

.24541 

.25851 

.27211 

.28614 

.30055 

.31535 

.33054 

.34623 

.36250 

.37941 

.39692 

.41499 

.43344 

.45213 

.47085 

.48947 

.50783 

.52510 

.54420 

.56197 

.57913 

.59577 

.61220 

.62861 

.64474 

.66014 

.67463 

.68800 

.70017 

.71101 

.72090 

.72981 

.73805 

.74566 

.75287 

.76037 

.75830 

.77709 

.78805 

.80438 

.82886 

.87064 

.94170 


13.4% 


.04962 

.05344 

.05752 

.06186 

.06649 

.07140 

.07660 

08206 

.08779 

.09381 

.10017 

.10689 

.11396 

.12138 

.12919 

.13741 

.14606 

.15514 

.16462 

.17447 

.18467 

.19523 

.20617 

21757 

.22948 

.24195 

.25497 

.26849 

.28245 

.29679 

.31152 

.32666 

.34230 

.35853 

.37540 

.39290 

.41095 

.42940 

.4481 1 

.45684 

.48549 

.50394 

.52221 

.54035 

.55818 

.57541 

.59212 

.60862 

.6251 1 

.64133 

.65682 

.67140 

.68486 

.69712 

.70803 

.71799 

.72696 

.73525 

.74292 

.75018 

.75773 

.7G571 

.77455 

.78559 

.80204 

.82674 

.86897 

.94092 


13.6% 


.04844 

.05218 

.05619 

.06046 

.06501 

.06984 

.07496 

.08034 

.08598 

.09192 

.09819 

.10482 

.11179 

.11912 

.12683 

.13496 

.14352 

.15250 

.16168 

.17164 

.18175 

.19221 

.20306 

21437 

.22619 

23857 

.25151 

26495 

27884 

29312 

.30778 

.32266 

.33845 

.35464 

.37148 

.38895 

.40698 

.42543 

.444 1 4 

.46290 

.48157 

.50006 

.51636 

.53056 

.55445 

.57174 

.58851 

.60508 

.62165 

.63795 

.65354 

.66620 

.68175 

.69409 

.70507 

.71510 

.72414 

.73248 

.74020 

.74751 

.7551 1 

.76313 

.77203 

.78314 

.79972 

.82463 

.86731 

.94014 


13.8% 


.04729 

.05098 

.05491 

.0591 1 

.06358 

.06834 

.07338 

.07868 

.08424 

.09009 

.09628 

.10282 

.10970 

.11694 

.12456 

.13259 

.14105 

.14994 

.15922 

.16889 

.17891 

.18928 

.20003 

21125 

.22299 

.23528 

.24814 

.26150 

.27532 

.28952 

.30412 

.31914 

.33468 

.35082 

.36762 

.36507 

.40309 

.42153 

.44025 

.45902 

.47772 

.49623 

.51458 

.53282 

.55076 

.5681 1 

.58494 

.60159 

.61323 

.63462 

.65029 

.66504 

.67867 

.69109 

.70215 

.71224 

.72134 

.72974 

.73751 

.74486 

.75251 

.76058 

.76953 

.78071 

.79741 

.82254 

.86566 

.93937 


14.0% 


.04620 

.04981 

.05368 

.05781 

.06221 

.06690 

.07186 

.07708 

.08256 

.06832 

.09442 

.10088 

.10767 

.11482 

.12235 

.13029 

.13866 

.14745 

.15664 

.16622 

.17614 

.18642 

.19708 

.20821 

21986 

.23206 

.24484 

.25812 

.27187 

28600 

.30054 

.31550 

.33098 

.34708 

.36384 

.38126 

.39926 

.41770 

.43642 

.45520 

.47392 

.49246 

.51084 

.52913 

.54713 

.56153 

.58142 

.59813 

.61485 

.63132 

.64708 

.66191 

.67563 

.68812 

.69925 

.70941 

.71856 

.72702 

.73484 

.74223 

.74993 

.75805 

.76705 

.77829 

.79511 

.82045 

.8640] 

.93860 
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(0  Effective  date.  This 
effective  as  of  May  1 , 

Par.  9.  Section  1.642(cJ-6A 
amended  by  revising  the 
Table  G  in  newly  designs 
(d)(4)  to  read  as  follows: 


iection  is 


is  further 
leading  for 
ted  paragraph 


§  1 .642(c)-6A    Valuation  o1 
remainder  interests  (or  whi^h 
date  is  before  May  1, 1989. 


(d)  Present  value  ofrerhainder 
dependent  on  the  termim  \tion 
in  the  case  of  transfers  to 
funds  made  after  November 
for  which  the  valuation 
Mov  1,  t989. 


dite 


(4)  •    •    * 

Table  G 

Table  G — Single  Life,  Uni 
Showing  the  Present  W 
Remainder  Interest  in 
Transferred  to  a  Pooled 
Having  the  Yearly  Rate 
Shown — Applicable  foi 
After  November  30,  1 
Mav  1,  1989 


i  iC\ — Table 
3rth  of  the 

F  roperty 
Income  Fund 
of  Return 
Transfers 
and  Before 


9(3 


Far.  10.  Section  1.664- 
as  follows: 

1.  Paragraph  (a)(5)(ii)(6 

2.  Paragraphs  (a)(5)(iv) 
arc  revised  and  paragraph 
added. 

3.  Paragraph  (a)(6).  the  |n 
text,  is  revised. 

4.  The  authority  citatioi 
the  section  is  removed. 

5.  The  added  and  revisfjd 
read  as  follows: 


rar  s 


or' 


M  ly 


ess  I 


§  1.664-1    Charitable  remainder  trusts 

(a)  *    •   * 

(5)-   *    • 

(ii)*    *    * 

(ft)  (J)  In  the  case  oft: 
after  November  30, 1983 
valuation  date  is  before 
factor  equal  to  1.000000 
under  the  appropriate 
rate  in  column  2  of  Table 
4A(d)(6)  opposite  the  n 
column  1  between  the  dat 
the  decedent  and  the  date 
of  the  death  of  the  last  rec 
last  day  of  such  taxable  v 

[2]  In  the  case  of  transfe^ 
the  valuation  date  is  after 
1989,  a  factor  equal  to  1 
factor  under  the  appropria 
payout  rate  in  Table  D  in 
opposite  the  number  of  ^ 
1  between  the  date  of  deat 
decedent  and  the  date  oft! 
the  death  of  the  last  recip 
day  of  such  taxable  year, 
appropriate  adjusted  payo 


:  ye  irs 


charitable 
the  valuation 


interest 
of  one  life 
pooled  income 
30.  1983. 
is  before 


is  amended 

is  revised. 
a)  through  (c) 
(a)(5)(iv)(rf)  is 

troductory 

at  the  end  of 

provisions 


fers  made 
which  the 
1.  1989,  a 
the  factor 
adjijsted  payout 
in  §1.664- 
unfjer  of  years  in 
of  death  of 
af  the  earlier 
pient  or  the 
epr. 

for  which 
iipril  30, 
OqOOOO  less  the 
e  adjusted 
1.664-4(e)(6) 
in  column 
of  the 
e  earlier  of 
nl  or  the  last 
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Tie 


determined  by  using  the  appropriate 
Table  F  contained  in  §  1.664-4(e)(6)  for 
the  section  7520  rate  for  the  month  of 
the  valuation  date. 

(3)  If  the  number  of  years  between  the 
date  of  death  and  the  date  of  the  earlier 
of  the  death  of  the  last  recipient  or  the 
last  day  of  such  taxable  year  is  between 
periods  for  which  factors  are  provided, 
a  linear  interpolation  must  be  made. 
•        *        •        »        • 

(iv)*   *   • 

[a]  The  section  7520  rate  for  the 
month  in  which  the  valuation  date  with 
respect  to  the  transfer  is  (or  one  of  the 
prior  two  months  if  elected  under 

§  1.7520-2(b))  after  April  30.  1989; 

[b]  10  percent  for  instruments 
executed  or  amended  (other  than  in  the 
case  of  a  reformation  under  section 
2055(e)(3))  on  or  after  August  9, 1984. 
and  before  May  1,  1989.  and  not 
subsequently  amended; 

[c]  6  percent  or  10  percent  for 
instruments  executed  or  amended  (other 
than  in  the  case  of  a  refunnation  under 
section  2055(e)(3))  after  October  24, 
1983,  and  before  August  9, 1984;  and 

[dj  6  percent  for  instruments  executed 
before  October  25, 1983,  and  not 
subsequently  amended  (other  than  in 
the  case  of  a  reformation  under  section 
2055(e)(3)). 

(6)  Examples.  The  application  of  the 
rules  in  paragraphs  (a)(4)  and  (a)(5)  of 
this  section  require  the  use  of  actuarial 
factors  contained  in  §  1.664— 4(e). 
§  1.664-4A(d),  and  former  §  1.664-4(d) 
(as  contained  in  the  26  CFR  Part  1 
edition  revised  as  of  April  1. 1994)  and 
may  be  illustrated  by  use  of  the 
following  examples: 
•         •        «        *        * 

Par.  11.  Section  1.664-2  is  amended 
as  follows: 

1.  Paragraph  (c)  is  revised  as  set  fortli 
below. 

2.  The  authority  citation  at  the  end  of 
the  section  is  removed. 


§1.654-2 
trust. 


Charitable  remainder  annuity 


t  rate  is 


(c)  Calculation  of  the  fair  maiket 
value  of  the  remainder  interest  of  a 
charitable  remainder  annuity  trust.  For 
purposes  of  sections  170,  2055,  2106, 
and  2522.  the  fair  market  value  of  the 
remainder  interest  of  a  charitable 
remainder  annuity  trust  (as  described  in 
this  section)  is  the  net  fair  market  value 
(as  of  the  appropriate  valuation  date)  of 
the  property  placed  in  trust  less  the 
present  value  of  the  annuity.  For 
purposes  of  this  section,  valuation  date 
means,  in  general,  the  date  on  which  the 
property  is  transferred  to  the  trust  by  the 
donor  regardless  of  when  the  trust  is 
created.  In  the  case  of  transfers  to  a 


charitable  remainder  annuity  trust  for 
which  the  valuation  date  is  after  April 
30, 1989,  if  an  election  is  made  under 
section  7520  and  §  1.7520-2(b)  to 
compute  the  present  value  of  the 
charitable  interest  by  use  of  the  interest 
rate  component  for  either  of  the  2 
months  preceding  the  month  in  which 
the  transfer  is  made,  the  month  so 
elected  is  the  valuation  date  for 
purposes  of  determining  the  interest  rate 
and  mortality  tables.  For  purposes  of 
section  2055  or  2106,  the  valuation  date 
is  the  date  of  death  unless  the  alternate 
valuation  date  is  elected  in  accordance 
with  section  2032,  in  which  event,  and 
within  the  limitations  set  forth  in 
section  2032  and  the  regulations 
thereunder,  the  valuation  date  is  the 
alternate  valuation  date.  If  the 
decedent's  estate  elects  the  alternate 
valuation  date  under  section  2032  and 
also  elects,  under  section  7520  and 
§  1.752a-2{b),  to  use  the  interest  rate 
component  for  one  of  the  2  months 
preceding  the  alternate  valuation  date, 
the  month  so  elected  is  the  valuation 
date  for  purposes  of  determining  the 
interest  rate  and  mortality  tables.  The 
present  value  of  an  annuity  is  computed 
under  §  20.2031-7(d)  of  this  chapter 
(Estate  Tax  Regulations)  for  transfers  for 
which  the  valuation  date  is  after  April 
30,  1989.  or  under  §  20  -031-7A  (a) 
through  (d)  of  this  chap;...-,  whichever  is 
applicable,  for  transfers  for  which  the 
valuation  date  is  before  May  1, 1989 
.See,  however.  §  1.7520-3(1))  (relating  to 
exceptions  to  the  use  of  prescribed 
tables  under  certain  circumstances)  If 
the  valuation  date  of  a  transfer  to  a 
charitaWe  remainder  annuily  trust  is 
after  April  30,  1989,  and  before  June  10. 
1994,  a  transferor  can  rely  on  Notice  89- 
24,  1989-1  C.B.  6fc.O.  or  Notice  89-€0. 
1989-1  C.B.  700  (See 
^601.601(d)(2)(ii)(6)  of  this  chapter),  in 
valuing  the  transferred  interest. 

Par.  12.  Immediately  following 
§  1.664—4  an  undesignated  center 
heading  and  §  1.664-4A  are  added  to 
read  as  follows: 

IJnitrust  Actuarial  Tables  Applicable 
Before  May  1, 1989 

§  1.664-^A    Valuation  of  charitable 
remainder  interests  (or  which  the  valuation 
date  is  before  May  1, 1989. 

(a)  Valuation  of  charitable  remainder 
interests  for  which  the  valuation  date  is 
before  January  1,  1952.  There  was  no 
provision  for  the  qualification  of  a 
charitable  remainder  unitrust  under 
section  664  until  1969.  See  §20.2031- 
7A(a)  of  this  chapter  (Estate  Tax 
Regulations)  for  the  determination  of  the 
present  value  of  a  charitable  interest  frr 
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which  the  valuation  date  is  before 
January  1. 1952. 

(b)  Valuation  of  charitable  remainder 
interests  for  which  the  valuation  date  is 
after  December  31,  1951,  and  before 
January  1,  1971.  No  charitable 
deduction  is  allowable  for  a  transfer  to 
a  unitrust  for  which  the  valuation  date 
is  after  the  effective  dates  of  the  Tax 
Reform  Act  of  1969  unless  the  unitrust 
meets  the  requirements  of  section  664. 
See  §  20.2031-7A(b)  of  this  chapter 
(Estate  Tax  Regulations)  for  the 
determination  of  the  present  value  of  a 
charitable  remainder  interest  for  which 
the  valuation  date  is  after  December  31. 
1951.  and  before  January  1. 1971. 

(c)  Valuation  of  charitable  remainder 
unitrusts  having  certain  payout 
sequences  for  transfers  for  which  the 
valuation  date  is  after  December  31, 
1970.  and  before  December  1,  1983.  For 
the  determination  of  the  present  value 
of  a  charitable  remainder  unitrust  for 
which  the  valuation  date  is  after 
December  31. 1970.  and  before 
December  1.  1983.  see  §  20.2031-7A(c) 
of  this  chapter  (Estate  Tax  Regulations) 
and  former  §  1.664-4(d)  (as  contained  in 
the  26  CFR  part  1  edition  revised  as  of 
April  1.  1994). 

(d)  Valuation  of  charitable  remainder 
unitrusts  having  certain  payout 
sequences  for  transfers  for  which  the 
valuation  date  is  after  November  30. 
1983,  and  before  May  1,  1989— (\]  In 
general.  Except  as  otherwise  provided 
in  paragraph  (d)(2)  of  this  section,  in  the 
case  of  transfers  made  after  November 
30,  1983.  for  which  the  valuation  date 

is  before  May  1. 1989.  the  present  value 
of  a  remainder  interest  that  is  dependent 
on  a  term  of  years  or  the  termination  of 
the  life  of  one  individual  is  determined 
under  paragraphs  (d)(3)  through  (d)(6)  of 
this  section,  provided  that  the  amount 
of  the  payout  as  of  any  payout  date 
during  any  taxable  year  of  the  trust  is 
not  larger  than  the  amount  that  the  trust 
could  distribute  on  such  date  under 
§  1.664-3(a)(l)(v)  if  the  taxable  year  of 
the  trust  were  to  end  on  such  date.  The 
present  value  of-the  remainder  interest 
in  the  trust  is  determined  by  computing 
the  adjusted  payout  rate  (as  defined  in 
paragraph  (d)(3)  of  this  section)  and 
following  the  procedure  outlined  in 
paragraph  (d)(4)  or  (d)(5)  of  this  section, 
whichever  is  applicable.  The  present 
value  of  a  remainder  interest  that  is 
dependent  on  a  term  of  years  is 
computed  under  paragraph  (d)(4)  of  this 
section.  The  present  value  of  a 
remainder  interest  that  is  dependent  on 
the  termination  of  the  life  of  one 
individual  is  computed  under  paragraph 
(d)(5)  of  this  section.  See  paragraph 
(d)(2)  of  this  section  for  testamentary 
transfers  for  which  the  valuation  date  is 


after  November  30.  1983.  and  before 
August  9.  1984. 

(2)  Rules  for  determining  the  present 
value  for  testarnentary  transfers  where 
the  decedent  dies  after  November  30. 
1983.  and  before  August  9,  1984.  For 
purposes  of  section  2055  or  2106,  if— 

(i)  The  decedent  dies  after  November 
30,  1983.  and  before  August  9.  1984;  or 

(ii)  On  December  1. 1983.  the 
decedent  was  mentally  incompetent  so 
that  the  disposition  of  the  property 
could  not  be  changed,  and  the  decedent 
died  after  November  30,  1983.  without 
regaining  competency  to  dispose  of  the 
decedent's  property,  or  died  within  90 
days  of  the  date  on  which  the  decedent 
first  regained  competency,  the  present 
value  determined  under  this  section  of 
a  remainder  interest  is  determined  in 
accordance  with  paragraph  (d)(1)  and 
paragraphs  (d)(3)  through  (d)(6)  of  this 
section,  or  §  1.664-4A(c),  at  the  option 
of  the  taxpayer. 

Par.  13.  Section  1.664-4  is  amended 
as  follows: 

1.  Paragraph  (a)  is  revised. 

2.  Paragraphs  (b)(2)  through  (b)(5)  are 
redesignated  as  paragraphs  (d)(3) 
through  (d)(6)  of  §  1.664-4A. 
respectively. 

3.  Paragraph  (b)(1)  is  redesignated  as 
paragraph  (bj  and  revised. 

4.  Paragraphs  (c)  and  (d)  are  revised. 

5.  The  authority  citation  at  the  end  of 
the  section  is  removed. 

6.  Paragraphs  (e)  and  (f)  are  added. 

7.  The  revisions  and  additions  read  as 
follows: 

§  1 .664-4    Calculation  of  the  fair  market 
value  of  the  remainder  Interest  In  a 
charitable  remainder  unitrust 

(a)  Rules  for  determining  present 
value.  For  purposes  of  sections  170. 
2055,  2106,  and  2522,  the  fair  market 
value  of  a  remainder  interest  in  a 
charitable  remainder  unitrust  (as 
described  in  §  1.664-3)  is  its  present 
value  determined  under  paragraph  (d)  of 
this  section.  The  present  value 
determined  under  this  section  shall  be 
computed  on  the  basis  of — 

(1)  Life  contingencies  determined  as 
to  each  life  involved,  from  the  values  of 
Ix  set  forth  in  Table  80CNSMT 
contained  in  §20.2031-7(d)(6)  of  this 
chapter  (Estate  Tax  Regulations)  in  the 
case  of  transfers  for  which  the  valuation 
date  is  after  April  30.  1989,  or  column 
2  of  Table  LN,  of  §  20.2031-7A(d)(6)  of 
this  chapter  in  the  case  of  transfers 
made  after  November  30,  1983.  for 
which  the  valuation  date  is  before  May 
1. 1989.  See  §20.2031-7A  (a)  through 
(c)  of  this  chapter,  whichever  is 
applicable,  for  transfers  for  which  the 
valuation  date  is  before  December  1, 
1983; 


(2)  Interest  at  the  section  7520  rate  in 
the  case  of  transfers  for  which  the 
valuation  date  is  after  April  30,  1989.  or 
10  percent  in  the  case  of  transfers  to 
charitable  remainder  unitrusts  made 
after  November  30,  1983.  for  which  the 
valuation  date  is  before  May  1. 1989. 
See  §  20.203 1-7A  (a)  through  (c)  of  this 
chapter,  whichever  is  applicable,  for 
transfers  for  which  the  valuation  date  is 
before  December  1. 1983;  and 

(3)  The  assumption  that  the  amount 
described  in  §  1.664-3(a)(l)(/)(a)  is 
distributed  in  accordance  with  the 
payout  sequence  described  in  the 
governing  instrument.  If  the  governing 
instrument  does  not  prescribe  when  the 
distribution  is  made  during  the  period 
for  which  the  payment  is  made,  for 
purposes  of  this  section,  the  distribution 
is  considered  payable  on  the  first  day  of 
the  period  for  which  the  payment  is 
made. 

(b)  Actuarial  Computations  by  the 
Internal  Revenue  Service.  The 
regulations  in  this  and  in  related 
sections  provide  tables  of  actuarial 
factors  and  examples  that  illustrate  the 
use  of  the  tables  in  determining  the 
value  of  remainder  interests  in  property. 
Section  1.7520-l(c)(2)  refers  to 
government  publications  that  provide 
additional  tables  of  factors  and 
examples  of  computations  for  more 
complex  situations.  If  the  computation 
requires  the  use  of  a  factor  that  is  not 
provided  in  this  section,  the 
Commissioner  may  supply  the  factor 
upon  a  request  for  a  ruling.  A  request  for 
a  ruling  must  be  accompanied  by  a 
recitation  of  the  facts  including  the  date 
of  birth  of  each  measuring  life,  and 
copies  of  the  relevant  documents.  A 
request  for  a  ruling  must  comply  with 
the  instructions  for  requesting  a  ruling 
published  periodically  in  the  Internal 
Revenue  Bulletin  (See 
§601.601(d)(2)(ii)(fc)  of  this  chapter)  and 
include  payment  of  the  required  user 
fee.  If  the  Commissioner  furnishes  the 
factor,  a  copy  of  the  letter  supplying  the 
factor  should  be  attached  to  the  tax 
return  in  which  the  deduction  is 
claimed.  If  the  Commissioner  does  not 
furnish  the  factor,  the  taxpayer  must 
furnish  a  factor  computed  in  accordance 
with  the  principles  set  forth  in  this 
section. 

(c)  Statement  supporting  deduction 
required.  Any  claim  for  a  deduction  on 
any  return  for  the  value  of  a  remainder 
interest  in  a  charitable  remainder 
unitrust  must  be  supported  by  a  full 
statement  attached  to  the  return 
showing  the  computation  of  the  present 
value  of  such  interest. 

(d)  Valuation.  The  fair  market  value  of 
a  remainder  interest  in  a  charitable 
remainder  unitrflst  (as  de.scribed  in 


30iia 
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§  1.664-3)  for  transfers  for  vhich  the 
valuation  date  is  after  Apri  30.  1989,  is 
its  present  value  determined  under 
paragraph  (e)  of  this  section.  The  fair 
market  value  of  a  remainder  interest  in 
a  charitable  remainder  unil  rust  (as 
described  in  §  1.664-3)  for  transfers  for 
which  the  valuation  date  is  before  May 
1.  1989.  is  its  present  value  determined 
under  the  following  seciior  s: 


Valuation  dates 


After 


12-31-51 
12-31-70 
11-30-83 


Betore 


01-01-52 
01-01-71 
12-01-83 
05-01-89 


ISl  2 


ni)t 


Irusi 


S<e 


(e)  Valuation  ofchcritabl 
unitrusts  having  certan 
sequences  for  transfers  for 
valuation  date  is  after  Apri. 
[l]  In  general.  Except  -js 
provided  in  paragraph  (c)(2 
section,  in  the  case  of  Iran 
which  the  valuation  date  is 
30.  1989,  the  present  value 
remainder  interest  is  det 
paragraphs  (e)(3)  through  (e 
section,  provided  that  the 
payout  as  of  any  payout  dat(  t 
taxable  year  of  the  trust  is 
than  the  amount  that  the 
distribute  on  such  date  und^r 
3(a)(l)(v)  if  the  taxable  year 
were  to  end  on  such  date. 
§1.7520-3(b)  (relating  to 
Ihe  use  of  the  prescribed 
certain  circumstances). 

(2)  Transitional  rules  for 
charitable  remainder 
valuation  date  of  a  transfer 
charitable  remainder  unitru 
April  30.  1989,  and  before  , 
1994,  a  transferor  can  rely  u 
89-24.  1989-1  C.B.  660.  or 
60.  1989-1  C.B.  700.  in  va 
transferred  interest.  (See 
§601.601(d)(2)(ii)(6)ofthis 

(ii)  For  purposes  of  sections 
2106.  or  2624,  if  on  May  1. 
decedent  was  mentally  incor  i 
that  the  dicposition  of  the 
could  not  be  changed,  and 
died  after  April  30,  1989. 
having  regained  competency 
of  the  decedent's  property,  o; 
decedent  died  wiUiin  90  day 
date  that  the  decedent  first 
competency  after  April  30. 
present  value  of  a  remainder 
determined  under  this  sectiop 
determined  as  if  the  valuati 
respect  to  the  decedent's  gros  s 
either  before  May  1,  1989.  or 
30.  1989,  at  the  option  of  the 
executor. 


?  remainder 


■  unitru.  ts 
to 


June 


Applicable 
regulations 


664^A(a) 
664-^A(b) 
664-4A(c) 
664-4A((j) 


pajfout 

hich  the 
30,  1989— 
otherwise 
of  this 
rs  for 
ifter  April 
a 
emtmed  under 
(6)  of  this 
aijiount  of  the 
during  any 
larger 
could 
§1.664- 
jf  the  trust 
however, 
exceptions  to 
tab  es  under 


V  iluation  of 
(i)  If  the 
a 

is  after 

10. 

»on  Notice 

ice  89- 

the 


^  oti 
lung 


chapter.) 
2055, 
1089,  the 

petent  so 
prbperty 
th  B  decedent 
wil  lout 

to  dispose 
the 
of  the 
regained 
1^89.  the 
interest 
is 

date  wixh 
estate  is 
after  April 
decedent's 


(3)  Adjusted  payout  rate.  For  transfers 
for  which  the  valuation  date  is  after 
April  30,  1989,  the  adjusted  payout  rate 
is  determined  by  using  the  appropriate 
Table  F.  contained  in  paragraph  (e)(6)  of 
this  section,  for  the  section  7520  interest 
rate  applicable  to  the  transfer.  If  the 
interest  rate  is  between  4.2  and  14 
percent,  see  paragraph  (e)(6)  of  this 
section.  If  the  interest  rate  is  below  4.2 
percent  or  greater  than  14  percent,  see 
§  1.664-4(b).  The  adjusted  payout  rate  is 
determined  by  multiplying  the  fixed 
percentage  described  in  §  1.664- 
3(a)(l)(i)(o)  by  the  factor  describing  the 
payout  sequence  of  the  trust  and  the 
number  of  months  by  which  the 
valuation  date  for  the  first  full  taxable 
year  of  the  trust  precedes  the  first 
payout  date  for  such  taxable  year.  If  the 
governing  instrument  does  not  prescribe 
when  the  distribution  or  distributions 
shall  be  made  during  the  taxable  year  of 
the  trust,  see  §  1.664-4(a).  In  the  case  of 
a  trust  having  a  payout  sequence  for 
which  no  figures  have  been  provided  by 
the  appropriate  table,  and  in  the  case  of 
a  trust  that  determines  the  fair  market 
value  of  the  trust  assets  by  taking  the 
average  of  valuations  on  more  than  one 
date  during  the  taxable  year,  sefe 
§1.664^(b). 

(4)  Period  IS  a  term  of  years.  If  the 
period  described  in  §  1.664-3(a)(5)  is  a 
term  of  years,  the  factor  that  is  used  in 
determining  the  present  value  of  the 
remainder  interest  for  transfers  for 
which  the  valuation  date  is  after  April 
30.  1989.  is  the  factor  under  the 
appropriate  adjusted  payout  rate  in 
Table  D  in  paragraph  (e)(6)  of  this 
section  corresponding  to  the  number  of 
years  in  the  years.  If  die  adjusted  payout 
rate  is  an  amount  that  is  between 
adjusted  payout  rates  for  which  factors 
are  provided  in  Table  D.  a  linear 
interpolation  must  be  made.  The  present 
value  of  the  remainder  interest  is 
determined  by  multiplying  the  net  fair 
market  value  (as  of  the  appropriate 
valuation  date)  of  the  property  placed  in 
trust  by  the  factor  determined  under  this 
paragraph.  For  purposes  of  ihis  section, 
the  valuation  date  is.  in  the  case  of  an 
inter  vivos  transfer,  the  date  on  which 
the  property  is  transferred  to  the  trust  by 
the  donor.  However,  if  an  election  is 
made  under  section  7520  and  §  1.7520- 
2(b)  to  compute  the  present  value  of  the 
charitable  interest  by  use  of  the  interest 
rate  component  for  either  of  the  2 
months  preceding  the  month  in  which 
the  date  of  transfer  falls,  the  month  so 
elected  is  the  valuation  date  for 
purposes  of  determining  the  interest  rate 
and  mortality  tables.  In  the  case  of  a 
testamentary  transfer  under  section 
2055.  2106.  or  2624.  the  valuation  date 


is  the  date  of  death,  unless  the  alternate 
valuation  date  is  elected  under  section 
2032.  in  which  event,  and  within  the 
limitations  set  forth  in  section  2032  and 
the  regulations  thereunder,  the 
valuation  date  is  the  alternate  valuation 
date.  If  the  decedent's  estate  elects  the 
alternate  valuation  date  under  section 
2032  and  also  elects,  under  section  7520 
and  §  1.7520-2(b).  to  use  the  interest 
rate  component  for  one  of  the  2  months 
preceding  the  alternate  valuation  date, 
the  month  so  elected  is  the  valuation 
date  for  purposes  of  detennining  the 
interest  rate  and  mortality  tables.  If  the 
adjusted  payout  rate  is  between  4.2  and 
14  percent,  see  paragraph  (e)(6)  of  this 
section.  If  the  adjusted  payout  rate  is 
less  than  4.2  percent  or  greater  than  14 
percent,  see  §  1.664-^(b).  The 
application  of  this  paragraph  may  be 
illustrated  by  the  following  example: 

Example.  D  transfers  $100,000  to  a 
charitable  remainder  unitrust  on  January  1, 
1990. 1  he  uust  instrument  requires  that  the 
trust  pay  8  percent  of  Ihe  f?ir  market  value 
of  the  trust  assets  as  of  January  1st  for  a  term 
of  12  years  to  D  in  quarterly  payments 
(March  31.  June  30,  September  30,  and 
December  31).  The  section  7520  rate  of 
January-  1990  is  9.6  percent.  Under  Table 
F(9.6).  the  appropriate  adjusUnent  factor  is 
.944628  for  quarterly  payments  payable  at  the 
end  of  each  quarter.  The  adjusted  payout  rale 
is  7.557  (8%x.944628).  Based  on  the" 
remainder  factors  in  Table  D,  the  present 
value  of  the  remainder  interest  is  S38.950.30, 
computed  as  follows: 
Factor  at   7.4   percent   for   12 

years ..-)97495 

Factor  at   7.6   percent   for   12 

years .387314 


Difference 


.010181 


Interpolation  adjustment: 
7.557% -7.4%  X 


0.2% 


.01018! 


X  =  .007992 

Factor  at   7.4   percent   for   12 

years .397495 

Less:  Interpolation  adjustment  .007992 

Interpolated  factor .389503 

Present  value  of  remainder  in- 
terest: 
($100,000x389503) 538,950.30 

(5)  Period  is  the  life  of  one  individual. 
If  the  period  described  in  §  1.664-3(a)(5) 
is  the  life  of  one  individual,  the  factor 
that  is  used  in  determining  the  present 
value  of  the  remainder  interest  for 
transfers  for  which  the  valuation  date  is 
after  April  30, 1989,  is  the  factor  in 
Table  U(l)  in  paragraph  (e)(6)  of  this 
section  under  the  appropriate  adjusted 
payout.  For  purposes  of  the 
computations  described  in  this 
paragraph,  the  age  of  an  individual  is 
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the  age  of  that  individual  at  the  value  of  the  ^st  assets  as  of  January  1st  (6)  Actuarial  tables  for  transfers  for 

individual's  nearest  birthday.  If  ihe  during  A  s  life.  The  section  7520  rate  for  which  tho  ^nl„nt;r.r,  rir,t^  :.  „u,.    a      i 

adjusted  payout  rate  is  an  amount  that  January  1990  is  9.6  percent.  Under  Table  .ntJl^nl^^^^^^              flT 

is  between  adjusted  payout  rates  for  ^^^■^^-  *«  "PPropriate  adjustment  factor  is  ^^•.  ^f  »•  ^or  transfers  for  which  the 

which  factors  are  provided  in  the  S^®"'  fo^.^'ni^nn^al  payments  payable  at  valuation  date  is  after  April  30  1989. 

o.,r^,„„..;o».,»„ui^  -  I-         •  »        I  .•  the  end  of  the  semiannual  period.  The  the  present  value  of  a  charitable 

S  h^lnf  Tho  n         J    T^     f  !r  ""^^''"^  P^y°"' "'« ''  8.4M  (9%x.933805).  remainder  unitrust  interest  that  is 

must  be  made.  The  present  value  of  the  Based  on  the  remainder  factors  in  Table  U(l),  dependent  on  a  term  of  veare^or  thP 

remainder  interest  is  determined  by  the  present  value  of  the  remainder  interest  is  ^^P^."^^"'  °"/  \«"".  °'  y«^"  "^  the 

multiplying  the  net  fair  market  value  (as  Si  1.098.00,  computed  as  follows:  termination  of  a  life  interest  is 

of  the  valuation  date  as  determined  in  Factor  at  8.4  percent  at  age  45 moe  determined  by  using  the  section  7520 

paragraph  (e)(4)  of  this  section)  of  the  ^^^^°^  at  8.6  percent  at  age  45 .10683  rate  and  the  tables  set  forth  below.  See. 

property  placed  in  trust  by  the  factor  Difference                                            oMf-K  ^o^^^er.  §1.7520-3(b)  (relating  to 

determined  under  this  paragraph  (e)(5).  exceptions  to  the  use  of  prescribed 

If  the  adjusted  payout  rate  is  between  t,        ,  ,•        .•  tables  under  certain  circumstances). 

4.2  and  14  percent,  see  paragraph  (e)(6)  interpolation  adjustment:  Many  actuarial  factors  not  contained  in 

of  this  section.  If  the  adjusted  payout  8.404%  -  8  4%             x  ^^  following  tables  are  contained  in 

rate  is  below  4.2  percent  or  greater  than                 — '■ =  Internal  Revenue  Service  Publication 

14percent.  see§1.664-4(b).  The  0.2%                .00423  1458.  "Actuarial  Values.  Beta  Volume." 

application  of  this  paragraph  may  be  _    r^r^r^c,  (8-89).  A  copy  of  this  publication  may 

illustrated  by  the  following  example:  "  ""  -^^^^^o  be  purchased  from  the  Superintendent 

Example.  A.  who  will  be  45  years  old  on  ^^"inlfnlf  r^"'^"'  T  ^^  '            l)^  "^  Documents.  United  States 

Februarir  19.  i990,  transfers  Slbo.OOO  to  a  ^^"  Interpolation  ad,ustment .             00008  Government  Printing  Office. 

charitable  remainder  uniUust  on  January  1.  Interpolated  Factor .11098  VVashington.  DC  20402. 

1990.  The  trust  instrument  requires  that  the  Present  value  of  remainder  in- 
trust pay  to  A  semiannually  (on  June  30  and  terest: 
December  31)  9  percent  of  the  fair  market  (S100.000x.li098)  511,098.00 

Table  D.— Showing  the  Present  worth  of  a  Remainder  Interest  Postponed  for  a  Term  Certain  in  a 

Charitable  Remainder  Unitrust 

(Applicable  after  April  30.  1989] 


Years 


1 
2 
3 
4 
5 
6 

7  . 

8  . 

9  . 
10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 


Adjusted  payout  rate 


4.2% 


.958000 

.917764 

.879218 

.842291 

.806915 

.773024 

.740557 

.709454 

.679657 

.651111 

.623764 

.597566 

.572469 

.548425 

.525391 

.503325 

.482185 

.461933 

.442532 

.423946 


4.4% 


.956000 
.913936 
.873723 
.835279 
.798527 
.763392 
.729802 
.697691 
.666993 
.637645 
.609589 
.582767 
.557125 
.53261 1 
.509177 
.486773 
.465355 
.444879 
.425304 
.406591 


4.6% 


.954000 

.910116 

.868251 

.828311 

.790209 

.753859 

.719182 

.686099 

.654539 

.624430 

.595706 

.568304 

.542162 

.517222 

.493430 

.470732 

.449079 

.428421 

.408714 

.389913 


4.8% 


.952000 
.906304 
.862801 
.821387 
.781960 
.744426 
.708694 
.674677 
.642292 
.611462 
.582112 
.554170 
.527570 
.502247 
.478139 
.455188 
.433339 
.412539 
.392737 
.373886 


5.0% 


.950000 
.902500 
.857375 
.814506 
.773781 
.735092 
.698337 
.663420 
.630249 
.598737 
.568800 
.540360 
.513342 
.487675 
.463291 
.440127 
.418120 
.397214 
.377354 
.358486 


5.2% 


.948000 
.898704 
.851971 
.807669 
.765670 
.725855 
.688111 
.652329 
.618408 
.586251 
.555766 
.526866 
.499469 
.473496 
.448875 
.425533 
.403405 
.382428 
.362542 
.343690 


5.4% 


.946000 

.894916 

.846591 

.800875 

.757627 

.716716 

.678013 

.641400 

.606765 

.573999 

.543003 

.513681 

.485942 

.459701 

.434878 

.411394 

.389179 

.368163 

.348282 

.329475 


5.6% 


.944000 
.891136 
.841232 
.794123 
.749652 
.707672 
.668042 
.630632 
.595317 
.561979 
.530508 
.500800 
.472755 
.446281 
.421289 
.397697 
.375426 
.354402 
.334555 
.315820 


5.8% 


.942000 

.887364 

.835897 

.787415 

.741745 

.698724 

.658198 

.620022 

.584061 

.550185 

.518275 

.488215 

.459898 

.433224 

.408097 

.384427 

.362131 

.341127 

.321342 

.302704 


6.0% 


.940000 
.883600 
.830584 
.780749 
.733904 
.689870 
.648478 
.609569 
.572995 
.538615 
.506298 
.475920 
.447365 
.420523 
.395292 
.371574 
.349280 
.328323 
.308624 
.290106 


Table  D.— Showing  the  Present  Worth  of  a  Remainder  Interest  Postponed  for  a  Term  Certain  in  a 

Charitable  Remainder  Unitrust 

(Applicable  after  April  30,  1989] 


Years 

Adjusted  payout  rate 

6.2% 

6.4% 

6.6% 

6.8% 

7.0% 

7.2% 

7.4% 

7.6% 

7.8% 

8.0% 

1  

.938000 

.936000 

.934000 

.932000 

.930000 

.928000 

.926000 

.924000 

.922000 

.920000 

2  

.879844 

.876096 

.872356 

.868624 

.864900 

.861184 

.857476 

.853776 

.850084 

.846400 

3  : 

.825294 

.820026 

.814781 

.809558 

.804357 

.799179 

.794023 

.788889 

.783777 

.778688 

4 

.774125 

.767544 

.761005 

.754508 

.748052 

.741638 

.735265 

.728933 

.722643 

.716393 

5  

.726130 

.718421 

.710779 

.703201 

.695688 

.688240 

.680855 

.673535 

.666277 

.659082 

6  

.681110 

.672442 

.663867 

.655383 

.646990 

.638687 

.630472 

.622346 

.614307 

.606355 

7  

.638881 

.629406 

.620052 

.610817 

.601701 

.592701 

.583817 

.575048 

.566391 

.557847 

8  

.599270 

.589124 

.579129 

.559282 

.559582 

■  .550027 

.540615 

.531344 

.522213 

.513219 
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Table  D.— Showin<J  the  Present  Worth  of  a  Remainder  Interest  Postponed  for  a  Term  Certain  in  a 

Charitable  Remainder  Unitrust— Continued 

[Applicable  after  April  30,  1989] 


Years 


9  . 

10 
11 
12 
13 

14 
15 
16 
17 
18 
19 
20 


6.2% 


.562115 
.52726  4 
.49457  4 
.46391 D 
.4351-^3 
.40816  9 
.38286  2 
35912  5 
.3368£3 
.31597* 
.29638  J 
.27&90  3 


Table  D.— Showing 


Years 


1 

2 

3 

4 

5 

6 

7 

8 

9  . 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 


8.2% 


.91800) 

.84272  1 

.77362 

.710181 

.651941 

.59848!  I 

.54941:1 

.50436 

.463001 

.42503 

.39018 

.35818  1 

.32881 

.30185 

.27710; 

.254381 

.23352 

.214371 

.19679- 

.18065 


Table  D.— Showing 


Years 


1  

2  

3  

4  

5  

6  

7  

8  

9  

10  ..... 

11  ..... 

12  .._. 

13  

14  

15  „_. 

16  


10.2% 


.89a00( 
.80640^ 
.724151 
.650287 
.58395( 
.52439^ 
.470906 
.422874 
.379741 
.341007 
.306224 
27498S 
.246941 
.221753 
.199134 
.178822 


Adjusted  payout  rate 


64% 


.551420 
.516129 
.483097 
.452179 
.423239 
.396152 
.370798 
.347067 
.324855 
.304064 
.284604 
266389 


6.6% 


.540906 
.505206 
.471863 
.440720 
.411632 
.384465 
.359090 
.335390 
.313254 
.292579 
.273269 
.255233 


6.8% 


.530571 
.494492 
.460866 
.429527 
.400320 
.373098 
.347727 
.324082 
.302044 
.281505 
.262353 
.244522 


7.0% 


.520411 
.483982 
.450104 
.4185% 
.389295 
.362044 
.336701 
313132 
.291213 
.270828 
.251870 
.234239 


7.2% 


.510425 
.473574 
.439570 
.407921 
.378550 
.351295 
.326002 
.302529 
.280747 
.260533 
.241775 
.224367 


7.4% 


.500609 
.463564 
.429280 
.397495 
.368081 
.340843 
.315520 
292264 
270637 
.250610 
232065 
.214892 


7.6% 


.490962 
.453649 
.419171 
.387314 
.357879 
.330680 
.305548 
.282326 
.260870 
.241044 
.222724 
.205797 


7.8% 


.481480 
.443925 
.409298 
.377373 
.347938 
.320799 
295777 
272706 
.251435 
231823 
213741 
.197069 


.472161 
.434388 
399637 
.367666 
.338253 
.311193 
286297 
.263394 
.242322 
.222936 
.205101 
.188693 


the  Present  Worth  of  a  Remainder  Interest  Postponed  for  a  Term  Certain  in  a 
Charitable  Remainder  Unitrust 

[Applicable  after  April  30.  1989) 


Adjusted  payout  rate 


8.4% 


.916000 
.839056 
.768575 
.704015 
.644878 
590708 
.541089 
.495637 
.454004 
.415867 
.380934 
.348936 
.319625 
.292777 
.268184 
.245656 
.225021 
.206119 
.188805 
.172946 


8.6% 


.914000 
.835396 
.763552 
.697886 
.637368 
.583012 
.532873 
.487046 
.445160 
.406876 
.371885 
.339902 
.310671 
.283953 
.259533 
237213 
218813 
.198167 
181125 
.165548 


8.8% 


.912000 

.831744 

.753551 

.691798 

.630920 

.575399 

.524764 

.478585 

.436469 

.398060 

.363031 

.331084 

.301949 

.275377 

.251144 

.229043 

.208887 

.190505 

.173741 

.158452 


9.0% 


.910000 
.828100 
.753571 
.685750 
.624032 
.567869 
.516761 
.470253 
.427930 
.389416 
.354369 
.322475 
.293453 
.267042 
.243008 
.221137 
.201235 
.183124 
.166643 
.151645 


9.2% 


.908000 
.824464 
.748613 
.679741 
.617205 
.560422 
.508863 
.462048 
.419539 
.380942 
.345895 
.314073 
.285178 
.258942 
235119 
213488 
.193847 
.176013 
.159820 
.145117 


9.4% 


.906000 
.820836 
.743677 
.673772 
.610437 
.553056 
.501069 
.453968 
.411295 
.372634 
.337606 
.305871 
277119 
251070 
.227469 
206087 
.186715 
.169164 
.153262 
.138856 


9.6% 


.904000 
.817216 
.738763 
.667842 
.603729 
.545771 
.493377 
.446013 
.403196 
.364489 
.329498 
.297856 
269271 
.243421 
.220053 
.198928 
.179830 
.162567 
.146960 
.132852 


9.8% 


.902000 
.813604 
.733871 
.661951 
.597080 
.538566 
.485787 
.438180 
.395238 
.356505 
.321567 
290054 
.261628 
235989 
212862 
.192001 
.173185 
.156213 
.140904 
.127096 


10.0% 


.900000 
.810000 
.729000 
.656100 
.590490 
.531441 
.473297 
.430467 
.367420 
.348678 
.313811 
.282430 
.254187 
.228768 
.205891 
.185302 
.166772 
.150095 
.135085 
.121577 


THE  Present  Worth  of  a  Remainder  Interest  Postponed  for  a  Term  Certain  in  a 
Charitable  Remainder  Unitrust 

[Applicable  after  April  30.  1989] 


Adjusted  payout  rate 


10.4% 


.896000 
.802816 
.719323 
.644514 
.577484 
.517426 
463613 
.415398 
.372196 
.333488 
.298805 
.267729 
239886 
.214937 
.192584 
.172555 


10.6% 


.894000 
.799236 
.714517 
.638778 
.571068 
.510635 
.456418 
.408038 
.364786 
.326118 
.291550 
.260645 
.233017 
.208317 
.186236 
.166495 


10.8% 


.892000 
.796664 
.709732 
.633081 
.564708 
.503720 
.449318 
.400792 
.357506 
.318896 
.284455 
.253734 
.226331 
.201887 
180083 
.160634 


11.0% 


.890000 
.792100 
.704969 
627422 
.558406 
.496981 
.442313 
.393659 
.350356 
.311817 
.277517 
.246990 
219821 
.195641 
.174121 
.154967 


11.2% 


.888000 
.788544 
.700227 
.621802 
.552160 
.490318 
.435402 
.386637 
.343334 
.304881 
.270734 
.240412 
213486 
.189575 
.168343 
.149488 


11.4% 


.886000 
.784996 
.695506 
.616219 
.545970 
.483729 
.428584 
.379726 
.336437 
.298083 
.264102 
.233994 
.207319 
.183684 
.162744 
.144191 


11.6% 


.884000 
.781456 
.690807 
.610673 
.539835 
.477214 
.421858 
.372922 
.329663 
.291422 
257617 
.227734 
.201317 
.177964 
.157320 
.139071 


11.8% 


.882000 
.777924 
.686129 
.605166 
.533756 
.470773 
.415222 
.366226 
.323011 
.284896 
.251278 
221627 
.195475 
.172409 
.152065 
.134121 


12.0% 


.880000 
.774400 
.681472 
.599695 
.527732 
.464404 
.408676 
.359635 
.316478 
278501 
.245081 
215671 
.189791 
.167016 
.146974 
.129337 
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Table  D.— Showing  the  Present  Worth  of  a  Remainder  Interest  Postponed  for  a  Term  Certain  in  a 

Charitable  Remainder  Unitrust— Continued 

(Applicable  after  April  30,  1989] 


Years 

Adjusted  payout  rate 

10.2% 

10.4% 

10.6% 

10.8% 

11.0% 

112% 

11.4% 

11.6% 

11.8% 

12.0% 

17  

.160582 
.144203 
.129494 
.116286 

.154609 
.138530 
.124123 
.111214 

.148846 
.133069 
.118963 
.106353 

.143286 
.127811 
.114007 
.101694 

.137921 
.122750 
.109247 
.097230 

.132746 
.117878 
.104676 
.092952 

.127754 
.113190 
.100286 
.088853 

.122939 
.108678 
096071 
.084927 

.118295 
.104336 
.092024 
.081166 

18  

113817 

19  

.100159 

20  

.088140 
077563 

Table  D.— Showing  the  Present  Worth  of  a  Remainder  Interest  postponed  for  a  Term  Certain  in  a 

Charitable  Remainder  Unitrust 

[Applicable  after  April  30,  1989) 


Years 


1 
2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 


Adjusted  payout  rate 


12.2% 


.878000 
.770884 
.676836 
.594262 
.521762 
.458107 
.402218 
.353147 
.310063 
.272236 
239023 
.209862 
.184259 
.161779 
.142042 
.124713 
.109498 
.096139 
.084410 
.074112 


12.4% 


.876000 

.767376 

.672221 

.588866 

.515847 

.451882 

.395848 

.346763 

.303764 

.266098 

.233102 

.204197 

.178877 

.156696 

.137266 

.120245 

.105334 

.092273 

.080831 

.070808 


12.6% 


.874000 

.763876 

.667628 

.583507 

.509985 

.445727 

.389565 

.340480 

297579 

.260084 

.227314 

.198672 

.173640 

.151761 

.132639 

.115927 

.101320 

.088554 

.077396 

.067644 


12.8% 


.872000 

.760384 

.663055 

.578184 

.504176 

.439642 

.383368 

.334297 

.291507 

.254194 

.221657 

.193285 

.168644 

.146971 

.128158 

.111754 

.097450 

.084976 

.074099 

.064614 


13.0% 


.870000 

.756900 

.658503 

.572898 

.498421 

.433626 

.377255 

.328212 

.285544 

.248423 

.216128 

.188032 

.163588 

.142321 

.123819 

.107723 

.093719 

.081535 

.070936 

.061714 


13.2% 


.868000 

.753424 

.653972 

.567648 

.492718 

.427679 

.371226 

.322224 

.279690 

.242771 

210725 

.182910 

.158766 

.137809 

.119618 

.103828 

.090123 

.078227 

.067901 

.058938 


13.4% 


.866000 

.749956 

.649462 

.562434 

.487068 

.421801 

.365279 

.316332 

.273944 

.237235 

.205446 

.177916 

.154075 

.133429 

.115550 

.100066 

.086657 

.075045 

.064989 

.056280 


13.6% 


.864000 

.746496 

644973 

.557256 

.481469 

.415990 

.359415 

.310535 

.268302 

.231813 

.200286 

.173047 

.149513 

.129179 

.111611 

.096432 

.083317 

.071986 

.062195 

.053737 


13.8% 


.862000 

.743044 

.640504 

.552114 

.475923 

.410245 

.353631 

.304830 

.262764 

226502 

.195245 

.168301 

.145076 

.125055 

.107798 

.092922 

.080098 

.069045 

.05S517 

.051303 


14.0% 


860000 

.739600 

.636056 

.547008 

.470427 

.404567 

.347928 

.299218 

.257327 

221302 

.190319 

.163675 

.140760 

.121054 

.104106 

.089531 

.076997 

.066217 

.05C947 

.048974 


Table  F(4.2).— With  Interest  at  4.2  Percent,  SnowiNG  Factors  for  Computation  of  the  Adjusted  Payout 

Rate  for  Certain  Valuations 

[Applicable  after  April  30,  1989) 


1 

Number  of  months  by  vwhich  tfie  valuation  date 
for  the  first  full  taxable  year  of  the  trust  pre- 

2 
Factors  for  payout  at  the  end  of  each  period 

cedes  the  first  payout 

At  least 

But  less  than 

Annual  period 

Semiannual  period 

Quarterly  period 

Monthly  period 

1 

1.0Q00G0 

.989820 

.984755 

.981389 

1 

2 

.996577 

.986432 

.981385 

.978030 

2 

3 

.993166 

.983056 

.978026 

3 

4 

.989767 

.979691 

.974679 

4 

5 

.986380 

.976338 

5 

6 

.983004 

.972996 

6 

7 

.979639 

.969666 

7 

8 

.976286 

8 

9 

.972945 

- 

9 

10 

.969615 

10 

11 

.966296 

11 

12 

.962989 

12 

.959693 

30122  Federal  Register  /  Vol.  59,  No.  Ill  /  Friday.  June  10,  1994  /  Rules  and  Regulations 


Table  F(4.4).— With 


1 

Number  of  months  by  which  the  valuation  date 


Federal  Register  /  Vol.  59.  No.  ill  /  Friday.  June  10.  1994  /  Rules  and  Regulations 


30123 


NTEREST  AT  4.4  PERCENT,  SHOWING  FACTORS  FOR  COMPUTATION  OF  THE  ADJUSTED  PAYOUT 

Rate  for  Certain  Valuations 

(Applicable  after  April  30,  1989] 


Table  F(4.8).-With  Interest  at  4.8  Percent,  Showing  Factors  for  Computation  of  the  Adjusted  Payout  Rate 

for  Certain  Valuations— Continued 

(Applicable  after  ApriJ  30.  1989] 


for  the  first  full  taxatde  year 


cedes  the  first  pi  yout 


Df  the  trust  pre- 


At  least 


1 
2 
3 

4 

5 

6 

7 

8 

9 

10 

11 

12 


M  less  than 


Table  F{4.6).— With  Interest  at  4.6  Percent.  Showing  Factors  for  Computation  of  the  Adjusted  Payout 

Rate  for  Certain  Valuations 

(Applicatile  after  April  30,  1989] 


1 
Number  of  months  by  which  th 
for  the  first  full  taxable  year  o 
cedes  the  first 


pay  )ut 


At  least 


1 
2 

3 
4 
5 
6 

7 

8 

9 

10 


Factors  for  payout  at  the  end  of  each  period 


1 


Annual  period 


1 
2 

3 

4 
5 
6 

7 

8 

9 

10 

11 

12 


1.000000 
.996418 
.992849 
.989293 
.985749 
.982219 
.978700 
.975195 
.971702 
.968221 
.964753 
.961298 
.957854 


Semiannual  period 


.989350 
.985806 
.982275 
.978757 
.975251 
.971758 
.968277 


Quarteriy  period 


.984054 
.980529 
.977017 
.973517 


Monthly  period 


Number  of  months  by  which  ttie  valuation  date 
for  the  first  full  taxable  year  of  the  trust  pre- 
cedes the  first  payout 


At  least 


.980533 
.977021 


11 
12 


But  less  than 


12 


Annual  period 


.957934 
.954198 


Factors  for  payout  at  the  end  of  each  period 


Semiarmual  period 


Ooarterty  period 


Monthly  period 


TABLE  F(5.0).-WITH  INTEREST  AT  5.0  PERCENT,  SHOWING  FACTORS  FOR  COMPUTATION  OF  THE  ADJUSTED  PAYOUT 

Rate  for  Certain  Valuations 

[Applicable  after  April  30,  1989] 


1 
Numt)er  of  months  by  which  tt 
for  tfie  first  full  taxable  year  c 

e  valuation  date 
f  the  trust  pre- 
out 

2 

Factors  for  payout  at  the  end  of  each  period 

cedes  the  first  paj 

Annual  period 

At  least 

B 

Lit  less  than 

Semiannual  period 

Quarterly  period 

Monthly  period 

1 

1.000000 

.988882 

.983354 

.979680 

1 

2 

.996259 

.985183 

.979676 

.976015 

2 

3 

.992532 

.981498 

.976011 

3 

4 

.988820 

.977826 

.972360 

4 

5 

.985121 

.974168 

5 

6 

.981436 

.970524 

6 

7 

.977764 

.966894 

7 

8 

.974107 

8 

9 

.970463 

9 

10 

.966832 

10 

11 

.963216 

11 

12 

.959613 

12 

.956023 

Table  F(4.8).— With  lnte|rest  at  4.8  Percent,  Showing  Factors  for  Computation  of  the  Adjusted  Payout  Rate 

for  Certain  Valuations 

(Applicable  after  April  30,  1989] 


valuation  date 
the  trust  pre- 


Bi  t  less  than 


1 
2 
3 

4 
5 
6 

7 

8 

9 

10 

11 


Factors  for  payout  at  the  end  of  each  period 


Annual  period 


1.000000 

.996101 

.992217 

.988348 

.984494 

.980655 

.976831 

.973022 

.969228 

.965448 

.961684 


Semiannual  period 


.988415 
.984561 
.980722 
.976898 
.973089 
.969294 
.955515 


Quarteriy  period 


.982657 
.978825 
.975008 
.971206 


Monthly  period 


.978830 
.975013 


1 

Number  of  months  by  which  the  valuation  date 

for  the  first  full  taxable  year  of  the  trust  pre- 

2 
Factors  for  payout  at  the  end  of  each  period 

cedes  the  first  payout 

Annual  period 

Semiannual  period 

Quarterly  period 

At  least 

But  less  than 

Monthly  penod 

1 
2 
3 

1 

1.000000 

.987950 

.981961 

.977982 

2 
3 

.995942 
.991901 

.983941 
.979949 

.977977 
.974009 

.974014 

4 

.987877 

.975973 

.970057 

. 

4 

5 

.983868 

.972013 

5 

6 

.979876 

.968069 

6 

7 

.975900 

.964141 

7 

8 

.971940 

8 

9 

.967997 

9 

10 

.964069 

10 

11 

.960157 

11 

12 

.956261 

12 

.952381 

Table  F(5.2).-With  Interest  at  5.2  Percent.  Showing  Factors  for  Computation  of  the  Adjusted  Payout 

Rate  for  Certain  Valuations 

[Applicable  after  April  30,  1989] 


Number  of  months  by  which  the  valuation  date 
for  the  first  full  taxable  year  of  the  trust  pre- 
cedes the  first  payout 


At  least 


But  less  than 


1 

2 

3 

4 

5 

.   6 

7 

8 

9 

10 

11 

12 


1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 


Factors  for  payout  at  the  end  of  each  period 


Annual  period 


1.000000 
.995784 
.991587 
.987407 
.983244 
.979099 
.974972 
.970862 
.966769 
.962694 
.958636 
.954594 
.950570 


Semiannual  period 


.987486 
.983323 
.979178 
.975050 
.970940 
.966847 
.962771 


Quarteriy  period 


.981268 
.977132 
.973012 
.968911 


Monthly  period 


.977137 
.973018 
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Table  F(5.4).— With 


IjlTEREST  AT  5.4  PERCENT,  SHOWING  FACTORS  FOR  COMPUTATION  OF  THE  ADJUSTED  PAYOUT 

Rate  for  Certain  Valuations 

[Applicable  after  April  30.  1989] 


1 
Number  of  months  by  wfiicti  th 
for  tfie  first  full  taxable  year  o 

!  valuation  date 
tfie  trust  pre- 

3Ut 

2 

Factors  for  payout  at  ttie  end  of  eacti  period 

cedes  ttie  first  pay 

Annual  period 

Semiannual  period 

Quarterly  period 

At  least 

B 

1  less  tfian 

Monttily  period 

1 

1.000000 

.987023 

.980577 

.976295 

1 

2 

.995627 

.982707 

.976289 

.972026 

2 

3 

.991273 

.978409 

.972019 

3 

4 

.986938 

.974131 

.967769 

4 

5 

.982622 

.969871 

5 

6 

.978325 

.965629 

6 

7 

.974047 

.961407 

7 

8 

.969787 

, 

8 

9 

.965546 

9 

10 

.961323 

10 

11 

.957119 

11 

12 

.952934 

12 



.948767 

Table  F(5.6).— With  Interest 


1 

Number  of  monttis  by  wtiich  the 
for  the  first  full  taxatjie  year  of 
cedes  the  first 


payout 


valuation  date 
the  trust  pre- 


At  least 


1 
2 
3 

4 
5 
6 

7 

8 

9 

10 

11 

12 


Bu  less  than 


Table  F(5.8).— With  Interest 


AT  5.6  Percent,  Showing  Factors  for  Computation  of  the  Adjusted  Payout 
Rate  for  Certain  Valuations 

(Applicable  after  April  30.  1989] 


1 
2 
3 
4 

5 

6 

7 

8 

9 

10 

11 

12 


Factors  for  payout  at  the  end  of  each  period 


Annual  period 


1.000000 
.995470 
.990960 
.986470 
.982001 
.977552 
.973124 
.968715 
.964326 
.959958 
.955609 
.951279 
.946970 


Semiannual  period 


.986562 
.982092 
.977643 
.973214 
.968805 
.964416 
.960047 


Quarterly  period 


.979888 
.975449 
.971029 
.966630 


Monthly  period 


.975455 
.971036 


AT  5.8  Percent.  Showing  Factors  for  Computation  of  the  Adjusted  Payout 
Rate  for  Certain  Valuations 

[Applicable  after  April  30,  1989] 


1 

Number  of  months  by  which  the 
for  the  first  full  taxable  year  of  t 

valuation  date 
ie  trust  pre- 
t 

2 

Factors  for  payout  at  the  end  of  each  period 

cedes  the  first  payoi 

Annual  period 

Semiannual  period 

Quarterly  period 

At  least 

But 

ess  than 

Monthly  period 

1 
2 
3 

1 

1 .000000 

.986102 

.979201 

.974618 

2 

.995313 

.981480 

.974611 

.970050 

3 

.990647 

.976879 

.970043 

4 

.986004 

.972300 

.965496 

4 

5 

.981382 

.967743 

5 

6 

.976782 

.963206 

6 

7 

.972203 

.958692 

7 

8 

.967646 

8 

9 

.9631 1 1 

9 

10 

.958596 

10 

11 

.954103 

11 

12 

.949631 

12 



.945180 
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TABLE  F(6.0).-WITH  INTEREST  AT  6.0  PERCENT,  SHOWING  FACTORS  FOR  COMPUTATION  OF  THE  ADJUSTED  PAYOUT 

Rate  for  Certain  Valuations 

[Applicable  after  April  30.  1989J 


1 

Number  of  months  by  which  the  valuation  date 

lor  the  first  full  taxable  year  of  the  trust  pre- 

2 

Factors  for  payout  at  the  end  ol  each  penod 

cedes  the  first  payout 

Annual  period 

Semiannual  period 

Quarterly  per  od 

Monthly  period 

■^ 

At  least 

But  less  than 

1 
2 
3 

1 

1.000000 

.985643 

978516 

973784 

— 

2 
3 

.995156 

980869 

973775 

969067 

.990336 

976117 

969059 

4 

.985533 

971389 

964365 

4 

5 

.980764 

966684 

5 

6 

.976014 

962001 

6 

7 

.971286 

957341 

7 

8 

.966581 

8 

9 

.961899 

9 

10 

.957239 

10 

11 

.952603 

11 

12 

.947988 

12 

.943396 

_ 

TABLE  F(6.2).-WlTH  INTEREST  AT  6.2  PERCENT.  SHOWING  FACTORS  FOR  COMPUTATION  OF  THE  ADJUSTED  PAYOUT 

Rate  for  Certain  Valuations 

[Applicable  after  Apnt  30.  1989) 


Number  of  months  by  which  the  valuation  date 
(or  the  first  full  taxable  year  of  the  trust  pre- 
cedes the  first  payout 


At  least 


Factors  for  payout  at  the  end  of  each  period 


But  less  than 


1 

1 
2 

2 

3 

3 

4 

4 

5 

5 

6 

6 

7 

7 

8 

8 

9 

9 

10 

10 

11 

11 

12 

12 

Annual  period 


Semiannual  period 


1.000000 
.995000 
.990024 
.985074 
.980148 
.975247 
.970371 
.965519 
.960691 
.955887 
.951107 
.946352 
.941620 


.985185 
980259 
.975358 
.970481 
.965628 
.960799 
.955995 


Quarterly  period 


.977833 
972944 
.968079 
963238 


Monthly  period 


972952 
968087 


TABLE  F(6.4).-WITH  INTEREST  AT  6.4  PERCENT.  SHOWING  FACTORS  FOR  COMPUTATION  OF  THE  ADJUSTED  PAYOUT 

Rate  for  Certain  Valuations 

[Applicable  after  April  30,  1989) 


1 

Number  of  months  by  which  the  valuation  date 

for  the  first  full  taxable  year  of  the  trust  pre- 

2 

Factors  for  payout  at  the  end  of  each  period 

cedes  the  first  payout 

Annual  period 

Semiannual  period 

Quarterly  period 

At  least 

But  less  than 

Monthly  period 

1 

1.000000 

.984729 

977152 

972122 

2 

2 

3 

.994844 
.989714 

979652 
.974600 

972114 
967101 

967110 

3 

4 

.984611 

.969575 

.962115 

4 

5 

.979534 

964576 

5 

6 

.974483 

959602 

6 

7 

.969458 

.954654 

7 

8 

.964460 

8 

9 

.959487 

9 

10 

954539 

10 

11 

.949617 

30126 

Table  F(6.4).— With  Interest  at  6.4  Percent.  Showing  Factors  for  Computation  of  the  Adjusted  Payout 

Rate  for  Certain  Valuations— Continued 

[Appiicabte  after  April  30,  1989] 


Number  of  months  by  which  Hie 
for  the  first  iuU  taxable  year  of 
cedes  the  first  payoul 


valuation  date 
trust  pre- 


tre 


At  least 


11 
12 


But  \i  !ss  than 


TABLE  F(6.6).— With  Interest 


1 

Number  of  nronths  by  which  the  viluation  date 
lor  the  first  full  taxable  year  of  th^  trust  pre- 
cedes the  first  payout 


At  least 


1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 


But  U  ss  than 


Table  F{6.8).— With  Inte  ?est 


Number  of  months  by  which  the  va 
for  the  first  full  taxable  year  of  the 
cedes  the  first  payout 


At  least 


1 
2 
3 

4 

5 

6 

7 

8 

9 

10 

11 

12 
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12 


Factors  for  payout  at  the  end  ©♦  each  period 


Table  f(7.0).-With  Interest  at  7.0  Percent,  Showing  Factors  for  Computation  of  the  Adjusted  Payout 

Rate  for  Certain  Valuations 

[Applicable  after  April  30,  1989) 


Annual  period 


-944721 
.S39850 


Semiannual  period 


Quarterly  penod 


Monthly  period 


AT  6.6  Percent.  Showing  Factors  for  Computation  of  the  Adjusted  Payout 
Rate  for  Certain  Valuations 

(Applicable  after  April  30,  1989) 


Factors  for  payout  at  the  end  of  each  period 


Annual  period 


1.000000 
994688 
.989404 
.984149 
.978921 
.973721 
968549 
.963404 
.958286 
.953196 
.948132 
.943096 
.938086 


Semiannual  penod 


.984274 
.979046 
.973845 
.968672 
.963527 
.958408 
953317 


Quarterly  penod 


.976473 
.971286 
.966127 
.960995 


Monthly  period 


.971295 
.966136 


1 

Number  of  months  by  which  the  valuation  date 

for  the  first  full  taxable  year  of  the  trust  pre- 

2 

Factors  for  payout  at  the  end  of  each  period 

cedes  the  first  payout 

Annual  period 

Semiannual  period 

Quarterly  period 

At  least 

But  less  than 

Monthly  period 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

1.000000 
.994378 
.S88787 
.983228 
.977700 
.972203 
.966736 
.961301 
.955896 
.950522 
.945178 
.939864 
.934579 

.983368 
.977839 
.972342 
.966875 
.951439 
.956033 
.950658 

.975122 
.969639 
.964187 
.958766 

.969649 
.964198 

AT  6.8  Percent,  Showing  Factors  for  Computation  of  the  Adjusted  Payout 
Rate  for  Certain  Valuations 

(Applicable  after  April  30,  1989) 


uation  date 
trust  pre- 


Factors  for  payout  at  the  end  of  each  period 


Table  F(7.2).-With  Interest  at  7.2  Percent,  Showing  Factors  for  Computation  of  the  adjusted  Payout 

Rate  for  Certain  Valuations 

[Applicable  after  April  30.  1989) 


Number  of  months  by  which  the  valuation  date 
for  the  first  full  taxable  year  of  the  trust  pre- 
cedes the  first  payout 


At  least 


But  le  ;s  than 


2 


1) 
II 
1> 


Annual  period 


1 .000000 
.994533 
.989095 
.983688 
.978309 
.972961 
.967641 
.962351 
.957089 
.951857 
.946653 
.941477 
.936330 


Semiar\nual  period 


.983821 
.978442 
.973092 
.967772 
.962481 
.957219 
.951985 


Quarleriy  period 


.975796 
.970461 
.965156 
.959879 


Monthly  period 


.970471 
.965165 


1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 


But  less  than 


1 
2 
3 
4 
5 
6 
7 
8 
9 
10 
11 
12 


Factors  for  payout  at  the  end  of  each  period 


Annual  period 


1.000000 
.994223 
.988479 
.982769 
.977091 
.971446 
.965834 
.960255 
.954707 
.949192 
.943708 
.938256 
.932836 


Semiannual  period 


.982917 
.977239 
.971593 
.965980 
.960400 
.954851 
.949335 


Quarterty  period 


Monthly  period 


.974449 
.968819 
.963222 
.957658 


.968830 
.963233 


TABLE  F(7.4).— With  Interest  at  7.4  Percent.  Showing  Factors  for  Computation  of  the  Adjusted  Payout 

Rate  for  Certain  Valuations 

[Applicable  after  April  30,  1989) 


Number  of  months  by  which  the  valuation  date 
for  the  first  full  taxable  year  of  the  trust  pre- 
cedes the  first  payout 


At  least 

But  less  than 

1 

1 

2 

2 

3 

3 

4 

4 

5 

5 

6 

6 

7 

7 

8 

8 

9 

9 

10 

10 

11 

Factors  for  payout  at  the  end  of  each  period 


Annual  period 


1.000000 
.994068 
.988172 
.98231 1 
.976484 
.970692 
.964935 
.959211 
.953521 
.947866 
.942243 


Semiannual  period 


.982467 
.976640 
970847 
.965088 
.959364 
.953673 
948017 


Quarterly  period 


.973778 
.968002 
.%2260 
.956552 


Monthly  period 


.968013 
.962271 
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Table  F(7.4).— Wtth  JnJerest  at  7.4  Percent.  Showing  Factors  for  Computation  of  the  Aejjusted  Payout 

Rate  for  Certain  Valuations— Continued 

(Appiicabte  after  April  30.  1989] 


valuation  date 


Number  of  months  by  which  the 
tof  ttie  «if St  1ii«  taxable  year  of  tie  trust  pre- 
cedes the  first  payow 


At  least 


11 
12 


But 


Table  F(7.6).— With  Interest 


Number  of  months  by  wtiich  the 
for  the  first  full  taxable  yeai^of 
cedes  the  first  payoi  t 


aluation  date 
trust  pre- 


t>e 


At  least 


1 
2 
3 

4 

5 

6 

7 

S 

9 

10 

11 

12 


But 


Table  F(7.8).— With  Intj  rest 


NumtJer  of  months  by  which  the  viluatJon  date 
for  the  first  full  taxat)le  year  of  th  i  trust  pre- 
cedes the  first  payoul 


At  least 


1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 


less  than 


12 


Factors  for  payout  at  the  erxl  of  each  penod 


Annual  period 


.936654 
.931099 


Semiarmua)  period 


Quarterly  fjeriod 


Monthly  period 


AT  7.6  Percent,  Showing  Factors  for  Computation  of  the  Adjusted  Payout 
Rate  for  Certain  Valuations 

[Applicable  after  April  30.  1989) 


ess  than 


Factors  for  payout  at  the  end  of  each  period 


Annual  p)€riod 


1 

2 

3 

4 

& 

6 

7 

8 

9 

10 

It 

12 


1 .000000 
.993914 
.987866 
.981854 
.975879 
.969940 
.964037 
.958171 
.952340 
.946544 
.940784 
.935058 
.929368 


SemiarKiual  period 


.982019 
.976042 
.970103 
.964199 
.968331 
.952499 
.946703 


Quarterly  period 


.973109 
.967187 
.961301 
.955451 


Monthly  period 


967199 
.961313 


AT  7.8  Percent.  Showing  Factors  for  Computation  of  the  Adjusted  Payout 
Rate  for  Certain  Valuations 

[Applicable  after  April  30.  1989) 


But  I  (ss  than 


Factors  tor  payout  at  the  end  of  each  period 


Annual  period 


1 
2 
3 

4 
5 
6 

7 
8 
9 

10 

II 
12 


1.0000000 
.993761 
.987560 
.981398 
.975275 
.969190 
.963143 
.957133 
.951161 
.945227 
.939329 
.933468 
.927644 


Semiannual  period 


.981571 
.975447 
.969361 
.963312 
.957302 
.951329 
.945393 


Quarterly  period 


.972442 
.966374 
.960345 
,954353 


Monthly  penod 


.966387 

.960357 
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Table  F(8.0).— With  Interest  at  8.0  Percent.  Showing  Factors  for  Computation  of  the  Adjusted  Payout    , 

Rate  for  Certain  Valuations 

(ApplicaUe  alter  April  30.  1989) 


1 
Number  of  months  by  which  the  valuation  date 
for  the  first  fu«  taxable  year  ot  the  trust  pre- 
cedes the  first  payout 

2 

Factors  for  payout  at  the  end  of  each  period 

Annual  period 

At  least 

But  less  than 

SemtarKHial  penod 

Quarterly  period 

Monthly  period 

1 

1.000000 

.961125 

.971777 

.965578 

1 

2 

.993607 

.974853 

.965564 

.959405 

2 

3 

.987255 

.968621 

.959392 

3 

4 

980944 

962429 

953258 

4 

5 

.974673 

.956276 

5 

6 

.968442 

.950162 

6 

7 

.962250 

.944088 

• 

7 

8 

.956099 

8 

9 

.949987 

9 

10 

.943913 

10 

11 

.937879 

11 

12 

.931883 

12 

.925926 

Table  F(8.2).— With  Interest  at  8.2  Percent.  Showing  Factors  for  Computation  of  the  Adjusted  Payout 

Rate  for  Certain  Valuations 

[Applicatjle  after  April  30,  1S89] 


1 

Number  of  months  by  which  ttie  valuation  date 
lor  the  first  fuH  taxable  year  of  the  trust  pre- 
cedes the  first  payout 

2 
Factors  tor  payout  at  the  end  of  each  penod 

Annual  penod 

Semiannual  period 

Quarterly  period 

At  least 

But  less  than 

Monthly  period 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

1.000000 
.993454 
.986951 
.980490 
.974072 
.967695 
.961361 
.955068 
.948816 
.942605 
.936434 
.930304 
.924214 

.980680 
.974261 
.967883 
.961547 
.955253 
.949000 
.942788 

.971114 
.964757 
.958441 
.952167 

.964771 
958455 

Table  F(8.2).— With  Interest  at  8.2  Percent,  Showing  Factors  for  Computation  of  the  Adjusted  Payout 

Rate  for  Certain  Valuations 

(Applicable  after  April  30,  1 989] 


1 
Numtjer  of  months  by  which  the  valuation  date 
for  the  first  fuH  taxatde  year  of  the  trust  pre- 
cedes the  first  payout 

2 

Factors  for  payout  at  the  end  of  each  period 

Annual  period 

Semiannual  penod 

Quarterly  period 

At  least 

But  less  than 

Monthly  period 

1 
2 

3 
4 
5 
6 

7 

8 

9 

10 

11 

12 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

1.000000 
.993301 
.986647 
980037 
.973472 
.966951 
.960473 
.954039 
.947648 
.941300 
.934994 
.928731 
.922509 

.980237 

.973670 
.967148 
.960669 
.954233 
.947841 
.941491 

.970453 
963952 
.957494 
.951080 

.963966 
.957509 

30130 
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Table  F(8.6).— With 


1 
Number  of  months  by  which 
for  the  first  full  taxable  year 

he  valuation  date 
of  the  trust  pre- 
lyout 

2 
Factors  for  payout  at  the  end  of  each  period 

cedes  the  first  pi 

Annual  period 

At  least 

But  less  than 

Semiannual  period 

Quarterly  period 

Monthly  period 

1 

1.000000 

.979794 

.969794 

.963164 

1 

2 

.993148 

.973081 

.963149 

.956565 

2 

3 

.986344 

.966414 

.956550 

3 

4 

.979586 

.959793 

.949996 

4 

5 

.972874 

.953217 

5 

6 

.966209 

.946686 

6 

7 

.959589 

.940199 

7 

8 

.953014 

8 

9 

.946484 

-   9 

10 

.940000 

10 

11 

.933559 

11 

12 

.927163 

12 

.920810 

Table  F(8.8).— WITH  llfTEREST  AT  8.8  PERCENT.  Showing  Factors  for  Coiviputation  of  the  Adjusted  Payout 

Rate  for  Certain  Valuations 

(Applicable  after  April  30.  1989] 


Table  F(9.0).— With 


Number  of  months  by  which 
for  the  first  full  taxatHe  year 
cedes  the  first 


th; 


o 


At  least 


1 
2 
3 

4 
5 
6 

7 

8 

9 

10 

11 

12 
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Interest  at  8.6  Percent.  Showing  Factors  for  CofwiPUTATiON  of  the  Adjusted  Payout 
Rate  for  Certain  Valuations 

(Applicable  after  April  30.  1989] 


Table  F(9.2).— With  Interest  at  9.2  Percent.  Showing  Factors  for  Computation  of  the  Adjusted  Payout 

Rate  for  Certain  Valuations 

(AppKcabte  after  April  30,  1989) 


1 

Numt)er  of  months  by  which  tl 
lor  the  first  full  taxable  year  i 

le  valuation  date 
if  the  trust  pre- 
^out 

2 

Factors  for  payout  at  the  end  of  each  period 

cedes  the  first  pa 

Annual  period 

Semiannual  period 

Quarterly  period 

At  least 

E 

ut  less  than 

Monthly  period 

1 

1.000000 

.979353 

.969136 

.962364 

1 
2 

2 

.992996 

.972494 

.962349 

.955624 

3 

.986041 

.965683 

.955609 

3 

4 

.979135 

.958919 

.948916 

4 

5 

.972278 

.952203 

5 

6 

.965468 

.945534 

6 

7 

.958706 

.938912 

7 

8 

.951992 

8 

9 

.945324 

9 

10 

.938703 

10 

11 

.932129 

11 

12 

.925600 

12                      

.919118 

1 

Number  of  months  by  which  the  vafuation  date 

for  ttie  first  full  taxable  year  of  the  trust  pre- 

2 
Factors  for  payout  at  the  end  of  each  period 

cedes  the  first  payout 

Annual  period 

Semianruiai  period 

Quarterly  period 

At  least 

But  less  than 

Monthly  period 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

1 
2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

1.000000 

.992693 

.9aM39 

.978238 

.971089 

.963993 

.956949 

.949956 

.943014       , 

.936123 

.929283 

.922492 

.915751 

S78474 
.971324 
.964226 
.957180 
.950186 
.943242 
.936350 

.967827 
.960755 
.953734 
.946765 

960772 
.953752 

Table  F  (9.4).— With  Interest  at  9.4  Percent.  Showing  Factors  for  Computation  of  the  Adjusted  Payout 

Rate  for  Certain  valuations 

(Applicable  after  April  30.  198^ 


IJITEREST  AT  9.0  PERCENT.  SHOWING  FACTORS  FOR  COMPUTATION  OF  THE  ADJUSTED  PAYOUT 

Rate  for  Certain  Valuations 

(Applicable  after  April  30.  1989] 


;  valuation  date 
the  trust  pre- 


pay JUt 


Bi  It  less  than 


Factors  for  payout  at  the  end  of  each  period 


Annual  period 


1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 


1.000000 
.992844 
.985740 
.978686 
.971683 
.964730 
.957826 
.950972 
.944167 
.937411 
.930703 
.924043 
.917431 


Semiannual  period 


.978913 
.971908 
.964954 
.958049 
.951193 
.944387 
.937629 


Quarterly  period 


.968481 
.961551 
.954670 
.947839 


Monthly  period 


.961567 
.954686 


1 

Nut  liber  of  months  by  which  itw  valuation  date 

for  the  first  full  taxable  year  of  the  trust  pre- 

2 
Factors  for  payout  at  the  end  of  each  penod 

- 

cedes  the  first  payout 

At  least 

But  less  than 

Annual  period 

Semiannual  period 

Quarterly  period 

Monthly  period 

1 

1.000000 

.978037 

.967176 

.959980 

1 

2 

.992541 

970742 

.959962 

.952820 

2 

3 

.985138 

963501 

.952802 

3 

4 

.977790 

.956315 

.945695 

4 

5 

.970497 

.949182 

5 

6 

.963258 

.942102 

6 

7 

.956074 

.936075 

7 

8 

.948942 

8 

9 

.941865 

9 

10 

.934839 

10 

n 

.927867 

11 

12 

.920946 

12 

.914077 

Table  F(9.6).— With  Interest  at  9.6  Percent,  Showing  Factors  for  Computation  of  the  Adjusted  Payout 

Rate  for  Certain  valuations 

[Applicable  after  April  20.  X^Q] 


1 

Numt)er  of  months  by  which  the  valuation  date 

for  the  first  full  taxable  year  of  the  trust  pre  ■ 

2 
Factors  for  payout  at  the  end  of  each  period 

cedes  the  first  payout 

Annual  period 

Semiannual  period 

Quarterly  pericxJ 

At  least 

But  less  than 

Monthly  period 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

t 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

1.000000 
.992390 
.984838 
.977344 
.969906 
.962526 
.955201 
.947932 
.940718 
.933560 
.926455 
.919405 
.912409 

.977600 
.970161 
.962778 
.955452 
.948181 
.940965 
.933805 

.966526 
.959171 
.951872 
.944628 

.959190 
.951890 

i 
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Table  F(9.8).^With  In 

erest  at  9.8  Percent.  Showing  Factors  for  Cof^puTATiON  of  the  Adjusted  Payout  Rate 

FOR  Certain  Valuations 

lApplicable  after  April  30.  1989] 

1 

Number  of  months  by  which 
for  the  first  full  taxable  year 

he  valuation  date 
of  the  trust  pre- 
yout 

2 

Factors  for  payout  at  the  end  of  each  period 

cedes  the  first  pi 

Annual  period 

Semiannual  period 

Quarterly  period 

At  least 

M  less  than 

N^onthly  penod 

1 

1.000000 

.977165 

.965878 

.958402 

1 

2 

.992239 

.969582 

.958382 

.950964 

2 

3 

.984539 

.962057 

.950945 

3 

4 

.976898 

.954591 

.943565 

4 

5 

.969317 

.947183 

5 

6 

.961795 

.939832 

6 

7 

.954331 

.932539 

7 

8 

.946924 

8 

9 

.939576 

9 

10 

.932284 

10 

11 

.925049 

11 

12 

.917870 

12 

.910747 

1 

Table  F(1  0.0) .—With 

Interest  at  10.0  Percent,  Showing  Factors  for  Coi^putation  of  the  Adjusted  Payout 

Rate  for  Certain  Valuations 

[Applicable  after  April  30.  1989] 

1 

Number  of  months  by  which  tf 
for  the  first  full  taxable  year  < 

e  valuation  date 
f  the  trust  pre- 
out 

2 
Factors  for  payout  at  the  end  of  each  period 

cedes  the  first  pa 

At  least 

E 

ut  less  than 

Annual  period 

Semiannual  period 

Quarterly  period 

f^onthly  period 

1 

1 .000000 

.976731 

.965232 

.957616 

1 

2 

.992089 

.969004 

.957596 

.950041 

2 

3 

.984240 

.961338 

.950021 

3 

4 

.976454 

.953733 

.942505 

4 

5 

.968729 

.946188 

5 

6 

.961066 

.938703 

6 

7 

.953463 

.931277 

7 

8 

.945920 

8 

9 

.938436 

9 

10 

.931012 

10 

11 

.923647 

11 

12 

.916340 

12 

.909091 

Table  F(  10.2).— With  Ir 

TEREST  AT  10.2  PERCENT,  SHOWING  FACTORS  FOR  COMPUTATION  OF  THE  ADJUSTED  PAYOUT 

Rate  for  Certain  Valuations 

(Applicable  after  April  30.  1989] 

1 

Numtjer  of  months  by  which  th 
for  the  first  full  taxable  year  o 

'  valuation  date 
the  trust  pre- 
but 

2 
Factors  for  payout  at  the  end  of  each  period 

cedes  the  first  pay 

Annual  period 

Semiannual  period 

Quarterly  period 

At  least 

Bi 

t  less  than 

Monthly  period 

1 
2 

1 

1 .000000 

.976298 

.964588 

.956833 

2 

.991939 

.968428 

.956812 

.949120 

3 

.983943 

.960622 

.949099 

3 

4 

.97601 1 

.952878 

.941448 

4 

5 

.968143 

.945196 

5 

6 

.960338 

.937577 

6 

7 

.952597 

.930019 

7 

8 

.944918 

8 

9 

.937301 

9 

10 

.929745 

10 

11 

.922250 

11 

12 

.914816 

12 

.907441 

- 
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Table  F(1  0.4).— With  Interest  at  10.4  Percent.  Showing  Factors  for  Computation  of  the  Adjusted  Payout 

Rate  for  Certain  Valuations 

[Applicable  after  Apnl  30.  1989) 


1    . 
Number  of  months  by  wfiich  the  valuation  date 
for  the  first  full  taxable  year  o)  the  trust  pre- 

2 

Factors  for  payout  at  the  end  of  each  period 

cedes  the  first  payout 

Annual  period 

Semiannual  period 

Quarterly  period 

At  least 

But  less  than 

Monthly  penod 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

1000000 
.991789 
.983645 
.975568 
.967558 
.959613 
.951734 
.943919 
.936168 
.928481 
.920858 
.913296 
.905797 

975867 
967854 
959907 
952025 
944208 
936455 
928765 

963946 
956031 
.948181 
940395 

956052 
948202 

Table  F(1  0.6).— With  Interest  at  10.6  Percent.  Showing  Factors  for  Computation  of  the  Adjusted  Payout 

Rate  for  Certain  Valuations 

[Applicable  after  April  30,  1989) 


Numt)er  of  months  by  which  the  valuation  date 
for  the  first  full  taxable  year  of  the  trust  pre- 
cedes the  first  payout 


At  least 


1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 


But  less  than 


Factors  for  payout  at  the  end  of  each  period 


Annual  period 


1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 


1.000000 
991639 
.983349 
975127 
.966974 
.958890 
.950873 
.942923 
935039 
927222 
.919470 
.911782 
.904159 


Semiannual  period 


975436 
.967281 
959194 
951174 
.943222 
935336 
.927515 


Quarterly  penod 


963305 
.955252 
947265 
939345 


Monthly  period 


955274 
947PS7 


Table  F(1  0.8).— With  Interest  at  10.8  Percent.  Showing  Factors  for  Computation  of  the  Adjusted  Payout 

Rate  for  Certain  Valuations 

[Applicable  after  April  30,  1989) 


Number  of  months  by  which  the  valuation  date 
for  the  first  full  taxable  year  of  the  trust  pre- 
cedes the  first  payout 


At  least 


1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 


Factors  for  payout  at  the  end  of  each  period 


But  less  than 


1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 


Annual  penod 


1.000000 
.991490 
.983052 
.974687 
966392 
.958168 
.950014 
.941930 
.933914 
.925966 
918086 
.910273 
.902527 


Semiannual  period 


975007 
966710 
958483 
950327 
942239 
934221 
926271 


Quarterly  period 


962667 
954475 
946352 
938299 


Monthly  period 


954498 

946375 


fOL 
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ITEREST  AT  1 1 .0  PERCENT.  SHOWING  FACTORS  FOR  COMPUTATION  OF  THE  ADJUSTED  PAYOUT 

Rate  for  Certain  Valuations 

(ApplicaWe  after  April  30,  1989J 

59 

1    ^ 

Number  of  months  by  which  th 

for  the  first  full  taxable  year  o 

cedes  the  first  pay 

1  valuation  date 
the  trust  pre- 

3Ut 

2 
Factors  for  payout  at  the  end  of  each  period 

ISS 

Annual  period 

Semiannual  period 

1                               1 

At  least 

B 

t  less  than 

Quarterly  period 

Monthly  period 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

1.000000 

.991341 

.982757 

.974247 

-965811 

.957449 

.949158 

.940939 

.932792 

924715 

.916708 

.908770 

.900901 

.974579 
.%6140 
.957774 
.949481 
.941260 
.933109 
.925029 

.962030 
.953700 
.945442 
.937255 

.953724 
.945466 

1 

i 

1 
1 

TableF(11.2).— WiTH  In 

FEREST  AT  1 1 .2  PERCENT.  SHOWING  FACTORS  FOR  COMPUTATION  OF  THE  ADJUSTED  PAYOUT 

Rate  for  Certain  Valuations 

(ApplicaWe  after  April  30.  1989) 

1 
Number  of  rrxjnths  by  which  the 
for  the  first  full  taxable  year  of 
cedes  the  first  payo 

valuation  date 
he  trust  pre- 
jt 

2 
Factors  for  payout  at  the  end  of  each  period 

Annual  period 

Semiannual  period 

Quarterly  penod 

Monthly  period 

At  least 

Bu 

less  than 

J  E 
1  0 

1 
2 
3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

1.000000 

.991192 

.982462 

.973809 

.965232 

.956731 

.948304 

.939952 

.931673 

.923467 

.915333 

.907272 

.899281 

.974152 
.965572 
.957068 
.948638 
.940283 
.932001 
.923792 

.961395 
-952927 
.944534 
.936215 

.952952 
.944559 

_■ 

■n 

394 

Table  F(l  1.4).— With  Ini 

■ — — — 1_. 

r 

erest  at  1 1.4  Percent.  Showing  Factors  for  Computation  of  the  Adjusted  Payout 
Rate  for  Certain  Valuations 

(Applicable  after  April  30.  1989] 

1 

1 

Number  of  months  by  which  the 
for  the  first  full  taxable  year  of  t 
cedes  the  first  payoi 

aluation  date 
le  trust  pre-     - 

1 

2 

Factors  for  payout  at  the  end  Of  each  pefiod                                                            | 

Annual  period 

Semiannual  period 

Quarterly  period 

Monthly  period 

At  least 

But 

ess  than 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

-  1.000000 
.991044 
.982168 
.973372 
.964654 
.956015 
.947452 
.938967 
.930557 
.922223 
.913964 
.905778 
.897666 

.973726 
.965005 
.956363 
.947798 
.939309 
.930896 
.922559 

.960762 
.952157 
.943630 
.935178 

.952183 
.943655 

Ml 

1 _                        , 
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Table  F{1  1.6).— With  Interest  at  11.6  Percent,  Showing  Factors  for  Computation  of  the  Adjusted  Payout 

Rate  for  Certain  Valuations 

[Applicable  after  April  30.  1989) 


1 

Numtier  ot  months  by  which  the  valuation  date 
for  the  first  full  taxable  year  of  the  trust  pre- 
cedes the  first  payout 

2 

Factors  for  payout  at  the  end  of  each  period 

Annual  period 

Semiannual  period 

Quarterly  period 

At  least 

But  less  than 

Monthly  period 

1 
2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

1.000000 
.990896 
.981874 
.972935 
.964077 
.955300 
.946603 
.937985 
.929445 
.920984 
.912599 
.904290 
.896057 

.973302 
.964440 
.955660 
.945959 
.938338 
.929795 
.921330 

.960130 
.951389 
.942728 
.934145 

.951416 
.942754 

Table  F(l  1.8).— With  Interest  at  i  1.8  Percent,  Showing  Factors  for  Computation  of  the  Adjusted  Payout 

Rate  for  Certain  Valuations 

[Applicable  after  April  30.  1989] 


1 
Number  of  months  by  which  the  valuation  date 
for  the  first  full  taxable  year  of  the  trust  pre- 
cedes the  first  payout 

2 
Factors  for  payout  at  the  end  ol  each  period 

Annual  period 

Seminannual  period 

Quarterly  period 

At  least 

But  less  than 

Monthly  period 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

1.000000 
.990748 
.981582 
.972500 
.963502 
.954588 
.945756 
.937006 
.928337 
.919748 
.911238 
.902807 
.894454 

.972878 
.963877 
.954959 
.946124 
.937370 
.928698 
.920105 

.959501 
.950624 
.941828 
.933114 

.950651 
.941855 

Table  F(12.0).— With  Interest  at  12.0  Percent,  Showing  Factors  for  Computation  of  the  Adjusted  Payout 

Rate  for  Certain  Valuations 

[Applicable  after  April  30,  1989] 


1 
Number  of  months  by  which  the  valuation  date 
for  the  first  full  taxable  year  of  the  trust  pre- 
cedes the  first  payout 

2 
Factors  for  payout  at  the  end  of  each  period 

Annual  period 

Seminannual  period 

Quarterly  period 

At  least 

But  less  than 

Monthly  period 

1 
2 

3 
4 
5 
6 

7 

8 

9 

10 

11 

12 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

1.000000 
.990600 
.981289 
.972065 
.962928 
.953877 
.944911 
.936029 
.927231 
.918515 
.909882 
.901329 
.892857 

.972456 
.963315 
.954260 
.945290 
.936405 
.927603 
.918884 

.958873 
.949860 
.940932 
.932087 

949888 
.940%0 

rOL 


394 
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Table  F(12.2).— With  In' 

EREST  AT  1 

2.2  PERCENT.  Showing  Factors  for  Computation  of  the  Adjusted  Payout 

Rate  for  Certain  Valuations 

[Applicable  after  April  30.  1989] 

1 

Number  of  months  by  which  the 
for  ttie  first  full  taxable  year  of 

valuation  date 
he  trust  pre- 
it 

2 
Factors  for  payout  at  the  end  of  each  period 

cedes  the  first  payo 

Semiannual  period 

At  least 

Bui 

less  than 

Annual  penoa 

Quarterly  penod 

Monthly  period 

1 

1.000000 

.972034 

.958247 

.949128 

1 

2 

.990453 

.962754 

.949099 

.940067 

2 

3 

980997 

.953563 

.940038 

3 

4 

971632 

.944460 

.931063 

4 

5 

.962356 

.935443 

5 

6 

.953168 

.926512 

6 

7 

.944069 

.917667 

7 

8 

.935056 

8 

9 

.926129 

9 

10 

917287 

10 

11 

.908530 

11 

12 

.899856 

12 



.891266 

Table  F{12.4).— With  Int 

EREST  AT  12.4  PERCENT,  SHOWING  FACTORS  FOR  COMPUTATION  OF  THE  ADJUSTED  PAYOUT 

Rate  for  Certain  Valuations 

[Applicable  after  April  30.  1989) 

1 

Number  of  months  by  which  the 
for  the  first  full  taxable  year  of  t 

valuation  date 
le  trust  pre- 

f 

2 

Factors  for  payout  at  the  end  of  each  period 

cedes  the  first  payoi 

Annual  period 

At  least 

But 

ess  than 

Semiannual  period 

Quarterty  period 

Montly  penod 

1 

1 .000000 

.971614 

.957623 

.948370 

1 

2 

.990306 

.962195 

.948340 

.939176 

2 

3 

.980706 

.952868 

.939147 

3 

4 

.971199 

.943631 

.930043 

4 

5 

961785 

.934484 

5 

• 

6 

.952461 

.925425 

6 

7 

.943228 

.916454 

7 

8 

.934085 

8 

9 

.925030 

1 

9 

10 

.916063 

10 

11 

.907183 

" 

11 

12 

.898389 

f 

12 



.889680 

TABLE  F(12.6).— With  Ini 

1 

EREST  AT  12.4  PERCENT,  SHOWING  FACTORS  FOR  COMPUTATION  OF  THE  ADJUSTED  PAYOUT                          1 

~ 

Rate  for  Certain  Valuations 

[Applicable  after  April  30.  1989] 

1 
Number  of  nr>onths  by  which  the  v 
for  the  first  full  taxable  year  of  tf 

iluation  date 
e  trust  pre- 

2 
Factors  for  payout  at  the  end  of  each  period 

cedes  the  first  payou 

Annual  period 

At  least 

buti 

iss  than 

Semiannual  period 

Ouarlerty  period 

Monthly  period 

1 

1.000000 

.971195 

.957000 

.947614 

1 

2 

.990159 

.961638 

.947583 

.938289 

2 

3 

.980416 

.952175 

.938258 

3 

4 

.970768 

.942805 

929025 

4 

5 

.961215 

.933527 

5 

6 

.951756 

.924341 

6 

7 

942390 

.915245 

7 

8 

.933117 

8 

9 

.923934 

9 

10 

.914842 

10 

11 

.905840 
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TABLE  F(12.6).— With  Interest  at  12.4  Percent,  Showing  Factors  for  Computation  of  the  Adjusted  Payout 

Rate  for  Certain  Valuations— Continued 

[Applicable  ^er  April  30.  1989] 


1 
Number  of  months  by  which  the  valuation  date 
for  the  first  full  taxable  year  of  the  trust  pre- 
cedes the  first  payout 

2 

Factors  for  payout  at  the  end  of  each  perKxl 

Annual  penod 

Semiannual  period 

Ouarlerly  perKxl 

At  least 

but  less  than 

Monthly  perKXl 

11 
12 

12 

.896926 
.888099 

Table  F(12.8).— With  Interest  at  12.8  Percent.  Showing  Factors  for  Computatipn  of  the  Adjusted  Payout 

Rate  for  Certain  Valuations 


[Applicable  after  Apnl  30,  1989] 


"<t 


1 

Number  of  months  by  which  the  valuation  date 
for  the  first  full  taxable  year  of  the  trust  pre- 
cedes the  first  payout 

2 

Factors  for  payout  at  the  end  of  each  period 

Annual  period 

Semiannual  period 

Quarterly  period 

At  least 

but  less  than 

Monthly  penod 

1 

2 

3 

4 

5 

6 

7 

8 

9 
10 

11     . 
12 

1 
2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

1.000000 
.990013 
.960126 
.970337 
.960647 
.951053 
.941554 
.932151 
.922842 
.913625 
.904501 
.895468 
.886525 

.970777 
.961082 
.951484 
.941981 
.932574 
.923260 
.914040 

.956379 
.946828 
.937372 
.92801 1 

946860 

.937403 

Table  F(  13.0).— With  Interest  at  13.0  Percent.  Showing  Factors  for  Computation  of  the  Adjusted  Payout 

Rate  for  Certain  Valuations 

[Applicable  after  April  30,  1989] 


1 
Numt)er  of  months  by  which  the  valuation  date 
for  the  first  full  taxable  year  of  the  trust  pre- 
cedes the  first  payout 

2 

Factors  lor  payout  at  the  end  of  each  period 

Annual  penod 

Semiannual  period 

Quarterly  penod 

At  least 

But  less  than 

Monthly  pericx) 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

1 .000000 
.989867 
.979836 
.969908 
.960079 
.950351 
.940721 
.931188 
.921753 
.912412 
.903167 
.894015 
.884956 

.970360 
.960528 
.950795 
.941160 
.931623 
.922183 
.912838 

.955760 
.946075 
.936489 
.926999 

.946108 
.936521 

fOL 
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Table  F(1  3.2).— With  In 

EREST  AT  13.2  Percent,  Showing  Factors  for  Coi^putation  of  the  Adjusted  Payout 

Rate  for  Certain  Valuations 

(Applicable  after  April  30,  1989J 

1 

Number  of  months  by  which  the 

lor  the  first  full  taxable  year  of 

cedes  the  first  payo 

valuation  date 
he  trust  pre- 
jt 

2 

Factors  for  payout  at  the  end  of  each  period 

Semiannual  period 

Quarterly  period 

At  teast 

Btx 

less  than 

Monthly  period 

1 

1.000000 

.%9945 

955143 

.945359 

1 

2 

.989721 

.959975 

.945325 

.935641 

2 

3 

.979548 

.950107 

.935608 

3 

4 

.969479 

.940341 

.925991 

4 

5 

.959514 

.930675 

5 

6 

.949651 

.921109 

6 

7 

.939889 

.911641 

7 

8 

.930228 

8 

9 

.920667 

9 

10 

.911203 

10 

11 

.901837 

11 

12 

.892567 

12 

.883392 

TABLE  F(1 3.4).— With  Ini 

EREST  AT  1 3.4  PERCENT,  SHOWING  FACTORS  FOR  COMPUTATION  OF  THE  ADJUSTED  PAYOUT 

Rate  for  Certain  Valuations 

[Applicable  after  April  30,  1989] 

1 
Number  of  months  by  which  the 
for  the  first  full  taxable  year  of  i 
cedes  the  first  payoi 

/aiuation  date 
ie  trust  pre- 
it 

2 

Factors  for  payout  at  the  end  of  each  period 

Annual  period 

Semiannual  period 

At  least 

But 

less  than 

Quaterly  penod 

Monthly  penod 

1 

1.000000 

.969530 

.954527 

.944611 

1 

2 

.989575 

.959423 

.944577 

.934764 

2 

3 

.979260 

.949422 

.934730 

3 

4 

.969051 

.939524 

.924986 

4 

5 

.958949 

.929730 

5 

6 

.948953 

.920038 

6 

7 

.939060 

.910447 

7 

8 

.929271 

8 

9 

.919584 

9 

10 

.909998 

10 

11 

.90051 1 

11 

12 

.891124 

12 



.881834 

Table  F(13.6).— With  Ini 

EREST  AT  13.6  Percent,  Showing  Factors  for  Computation  of  the  Adjusted  Payout 

Rate  for  Certain  Valuations 

(Applicable  after  April  30,  1989] 

1 

Number  of  months  by  which  the 
for  the  first  full  taxable  year  of  t 
cedes  the  first  payoi 

aluation  date 
le  trust  pre- 
1 

2 

Factors  for  payout  at  the  end  of  each  period 

Annual  period 

At  least 

But 

ess  than 

Semiannual  period 

Quaterly  penod 

Monthly  period 

1 

1.000000 

.969117 

-953913 

.943866 

1 

2 

.989430 

.958873 

.943831 

.933890 

2 

3 

.978972 

.948738 

.933854 

3 

4 

.968624 

,938710 

.923984 

4 

5 

.958386 

.928788 

5 

6 

.948256 

.918971 

6 

7 

.938233 

.909257 

7 

8 

.928316 

8 

9 

.918504 

9 

10 

.908796 

10 

11 

.899190 

11 

12 

.889686 

12 

.880282 

- 
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Table  F(1  3.8).— With  Interest  at  13.8  Percent,  Showing  Factors  for  Computation  of  the  Adjusted  Payout 

Rate  for  Certain  Valuations 

(Applicable  after  April  30.  1989] 


1 
Numtier  of  montfis  by  which  the  valuation  date 
for  the  first  full  taxatjie  year  of  the  trust  pre- 
cedes the  first  payout 

2 

Factors  for  payout  at  the  end  of  each  period 

Annual  period 

Semiannual  period 

Quarterty  period 

At  least 

But  less  than 

Monthly  period 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

1.000000 
.989285 
.978685 
.968199 
.957824 
.947561 
.937408 
.927364 
.917428 
.907598 
.897873 
.888252 
.878735 

.968704 
.958325 
.948056 
.937898 
.927849 
.917907 
.908072 

.953301 
.943087 
.932982 
.922985 

.943123 
.933018 

1 m 1 

Table  F(l 4.0).— With  Interest  at  14.0  Percent.  Showing  Factors  for  Computation  of  the  Adjusted  Payout 

Rate  for  Certain  Valuations 

[Applicatjie  aftef  April  30,  1989] 


1 
Number  of  months  by  which  the  valuation  date 
for  the  first  rull  taxable  year  of  the  trust  pre- 
cedes the  first  payout 

2 

Factors  for  payout  at  the  end  of  each  period 

Annual  period 

Semiannual  period 

Quarterty  period 

Monthly  period 

At  least 

But  less  than 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

1000000 
.989140 
.978399 
.967774 
.957264 
.946858 
.936586 
.926415 
.916354 
.906403 
.896560 
••  .886824 
.877193 

.968293 
.957778 
.947377 
.937088 
.926912 
.916846 
.905889 

.952691 
.942345 
.932111 
.921989 

.942382 
.932148 

Table  U(l).— Based  on  Life  Table  80CNSMT  Unitrust  Single  Life  Remainder  Factors 

[Applicable  After  April  30.  1989] 


Age 


0 
1 
2 
3 
4 

5  . 

6  . 

7  . 

8  . 

9  . 
10 
11 
12 
13 
14 
15 


Adjusted  payout  rate 


4.2% 

4.4% 

4.6% 

4.8% 

5.0% 

5.2% 

5.4% 

5.6% 

5.8% 

6.0% 

.06797 

.06181 

.05645 

.05177 

.04768 

04410 

.04096 

.03820 

.03578 

.03364 

.05881 

.05243 

.04686 

.04199 

.03773 

03400 

.03072 

.02784 

.02531 

.02308 

.06049 

.05394 

.04821 

.04319 

.03880 

.03494 

.03155 

.02856 

.02593 

.02361 

.06252 

.05579 

.04990 

.04473 

.04020 

.03621 

.03270 

.02961 

02688 

.02446 

.06479 

.05788 

.05182 

.04650 

.04183 

.03771 

.03408 

.03087 

.02804 

.02553 

.06724 

06016 

.05393 

.04845 

.04363 

.03937 

.03562 

.03230 

02936 

02675 

.06984 

.06257 

.05618 

.05054 

.04557 

.04117 

.03729 

03385 

.03080 

02809 

.07259 

.06513 

.05866 

.05276 

.04764 

.04310 

.03909 

03552 

.03236 

.02954 

.07548 

.06784 

.06109 

.05513 

.04985 

.04517 

04102 

.03733 

.03405 

.03113 

.07854 

.07071 

.06378 

.05765 

.05221 

.04738 

.04310 

.03928 

.03588 

.03285 

.08176 

.07374 

.06663 

.06033 

.05473 

.04976 

.04533 

.04138 

03786 

.03471 

.08517 

.07695 

'   .06966 

.06319 

.05743 

.05230 

.04772 

.04364 

.04000 

03673 

.08872 

.08031 

.07284 

.06619 

.06026 

.05498 

.05026 

.04504 

.04227 

03889 

.09238 

.08378 

.07612 

.06929 

.06320 

.05776 

.05289 

.04853 

.04453 

.04113 

.09608 

.08728 

.07943 

.07243 

.06616 

.06056 

.05554 

05104 

04701 

04338 

.09981 

.09081 

.08276 

.07557 

.06914 

.06337 

.05820 

.05356 

04938 

.04503 
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16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

32 

33 

34 

35 

36 

37 

38 

39 

40 

41 

42  . 

43 

44  . 

45  . 
46 
47 
48 

49  . 

50  . 

51  . 

52  . 

53  . 

54  . 

55  . 

56  . 

57  . 

58  . 

59  . 

60  . 

61  . 

62  . 

63  . 

64  . 

65  . 
66 
67 
68 
69  . 
70 

71  . 

72  . 

73  . 

74  .. 

75  .. 

76  .. 

77  .. 

78  .. 

79  . 

80  . 

81  . 

82  .. 

83  .. 

84  . 


Table  U(1).— Bas^d  on  Life  Table  80CNSMT  Unitrust  Single  Life  Remainder  Factors— Continued 

(Applicable  After  April  30,  1989] 


Age 


4.2% 


.10355 
.1073  3 
.111U 
.1150) 
.1191  J 
.1232) 
.1275  J 
.1319) 
.1365) 
.1413) 
.1464) 
.1516> 
.15721 
.1629) 
.16901 
.1753 
.18181 
1886) 
.19571 
.20311 
.21071 
.2186;  I 
.22671  i 
.235111 
.2437!  I 
.25271 1 
.2618- 
.2712;  1 
28091 
.2907; ' 
3008; 
.31111 
.3217 
.3324; 
3433) 
3544< 
3658; 
3773( 
3890< 
4009< 
4130J 
.4253f 
.4378' 
.4504: 
.4631« 
47602 
4889' 
.501 9C 
.51 4*1 
5280f 
.5413^ 
55471 
5682C 
.58172 
.59526 
.60874 
62218 
63557 
.64896 
.66237 
67581 
.68925 
.70263 
.71585 
72885 
.74150 
.75376 
76559 
.77700 


Adjusted  payout  rate 


4.4% 


.09435 
.09792 
.10155 
.10526 
.10908 
.11300 
.11705 
.12125 
.12563 
.13022 
.13504 
.14011 
14542 
15097 
.15678 
.16287 
.16921 
17584 
.18273 
.18990 
.19732 
.20501 
21296 
22118 
22967 
.23842 
.24742 
25666 
.26616 
.27591 
28591 
.29616 
.30663 
31730 
.32816 
33923 
35053 
.36205 
37376 
38568 
.39779 
41011 
.42262 
.43530 
44813 
46107 
47410 
48720 
50038 
.51368 
.52711 
54068 
55437 
56812 
58190 
.59564 
60934 
62301 
63669 
65040 
.66416 
67793 
.69166 
.70525 
71860 
.73162 
.74425 
-75643 
76821 


4.6% 


.08612 
.08949 
.09291 
.09642 
.10003 
.10375 
.10758 
.11156 
.11573 
.12010 
.12471 
.12956 
.13465 
.13999 
.14559 
.15146 
.15759 
.16401 
.17070 
.17767 
.18490 
.19239 
.20016 
.20820 
.21652 
.2251 1 
.23395 
24305 
.25241 
26203 
27191 
28204 
.29241 
.30300 
.31379 
.32479 
.33603 
.34751 
.35921 
.37111 
38322 
39555 
.40810 
.42083 
.43372 
44674 
.45986 
47306 
.48636 
.49980 
.51338 
52712 
.54100 
55495 
56894 
58291 
.59685 
.61078 
.62472 
63872 
65279 
66688 
.68093 
.69486 
.70856 
.72193 
.73490 
.74744 
75955 


4.8% 


.07874 
.08192 
.08515 
.08847 
.09188 
.09539 
.09902 
.10279 
.10675 
.11091 
.11530 
.11994 
.12482 
.12994 
.13533 
.14099 
.14691 
.15312 
.15961 
.16637 
.17340 
.18071 
18828 
.19614 
.20428 
21270 
22137 
23031 
.23952 
.24901 
25875 
26877 
27902 
.28950 
30020 
.31112 
32230 
33372 
.34537 
35724 
.36934 
.38167 
39422 
.40698 
.41992 
43299 
.44617 
.45946 
.47286 
.48641 
.50013 
.51401 
.52805 
.54219 
55637 
57055 
.58471 
59887 
.61307 
.62733 
.64168 
.65606 
67044 
.68468 
.69872 
71242 
.72572 
.73859 
.75104 


5.0% 


.D7213 
.07513 
07817 
.08130 
.08452 
.08784 
09127 
09484 
.09860 
.10255 
.10674 
.11117 
.11583 
.12075 
.12592 
.13137 
.13709 
14309 
.14937 
15593 
.16276 
.16987 
.17725 
.18492 
.19288 
.20112 
.20962 
.21840 
.22745 
23678 
24639 
.25626 
.26640 
27676 
28735 
.29818 
30927 
.32063 
.33221 
.34404 
.35610 
.36841 
38096 
39373 
.40668 
41979 
43303 
44638 
.45986 
.47350 
48733 
.50134 
.51552 
52982 
54417 
.55854 
57291 
.58728 
60171 
61622 
63083 
.64550 
.66016 
.67471 
68906 
.70308 
.71671 
72989 
.74265 


5.2«/o 


.06619 
.06902 
.07189 
.07484 
.07788 
.08101 
.08426 
08763 
.09119 
09495 
09893 
10316 
10762 
.11233 
11729 
.12254 
12804 
.13384 
13992 
14628 
.15291 
15982 
16701 
17448 
18225 
.19031 
19864 
-20724 
.21613 
.22530 
23476 
24449 
25449 
26473 
27521 
.28593 
.29692 
.30819 
31970 
33146 
34348 
35575 
36828 
38104 
39400 
40713 
42039 
43379 
44733 
.46104 
47496 
.48908 
.50339 
51783 
53234 
-54687 
.56143 
-57600 
59064 
60538 
.62023 
.63516 
65010 
-66495 
67959 
.69392 
.70785 
.72134 
73441 


5.4'; 


06086 
.06353 
.06623 
-06901 
07188 
07483 
07789 
08109 
.08446 
.08802 
.09181 
09584 
.10010 
.10461 
10937 
.11441 
.11972 
.12531 
13119 
13735 
14377 
.15049 
15748 
16476 
17234 
18021 
18836 
19679 
-20551 
-21452 
22381 
-23340 
-24326 
-25336 
26371 
-27431 
28520 
-29637 
.30780 
.31949 
33143 
34366 
35615 
36888 
.38183 
.39497 
40825 
42168 
-43526 
44903 
46302 
47723 
-49165 
50620 
-52086 
53554 
55026 
.56501 
.57985 
59480 
60988 
62506 
64026 
65538 
.67031 
68492 
.69915 
.71293 
72629 


5.6% 


.05607 
05858 
.06113 
.06375 
06645 
06923 
.07212 
.07514 
07833 
.08171 
.08531 
-08915 
09322 
-09753 
10210 
10694 
11205 
11744 
12312 
12908 
.13531 
.14182 
14862 
.15571 
.16310 
17078 
17875 
.18700 
.19554 
.20438 
.21352 
22295 
23265 
.24262 
25283 
26331 
.27408 
28514 
29647 
30807 
.31994 
33210 
34454 
35724 
37017 
38329 
39657 
-41001 
42362 
43743 
45148 
-46577 
48027 
49494 
50971 
52453 
53939 
-55431 
56932 
58447 
59977 
61517 
63062 
64600 
.66120 
67609 
69059 
70466 
.71831 


5.8% 


.05176 
05413 
05652 
-05899 
-06154 
.06416 
06688 
06973 
.07274 
-07595 
07937 
.08302 
.08691 
.09104 
09541 
-10006 
10497 
-11017 
-11565 
-12142 
12745 
13377 
14037 
14727 
15447 
16197 
16975 
17782 
.18618 
.19485 
20382 
.21309 
.22264 
23246 
24253 
25287 
26352 
-27446 
-28569 
29719 
-30898 
32106 
.33344 
.34609 
35898 
37207 
38534 
39878 
41240 
.42624 
44033 
.45467 
-46925 
.48401 
49889 
51382 
52882 
.54389 
.55906 
57439 
.58989 
60551 
.62119 
63681 
65227 
66742 
68219 
.69652 
,71044 


60% 


04767 
05010 
05236 
05469 
05708 
05955 
06212 
06481 
06766 
07069 
.07394 
07742 
08112 
08507 
08926 
09372 
09844 
.10345 
10874 
11431 
12016 
12628 
13269 
.13940 
.14641 
15372 
16132 
16921 
1/739 
18589 
19468 
.20379 
21318 
.22285 
23277 
24297 
25349 
26431 
27542 
28681 
29851 
31051 
.32281 
33540 
34824 
36129 
37454 
38796 
40158 
41544 
42956 
44394 
45858 
47341 
48838 
50342 
51854 
53373 
.54906 
56455 
58023 
59605 
61195 
62780 
64350 
65890 
67393 
68852 
.702  7r 
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TABLE  U(1).-BASED  on  LIFE  TABLE  80CNSMT  UNITRUST  SINGLE  LIFE  REMAINDER  FACTORS-Continued 

(Applicable  After  April  30, 1989] 


Age 


85 

86 

87 

88 

89 

90 

91 

92 

93 

94 

95 

96 

97 

98 

99 

100 

101 

102 

103 

104 

105 

106 

107 

108 

109 


Adjusted  payout  rate 


4.2% 


.78805 

.79866 

.80870 

.81825 

.82746 

.83643 

.84503 

.85308 

.86052 

.86729 

.87338 

.87877 

.88365 

.88805 

.89210 

.89588 

.89949 

.90325 

.90724 

.91167 

.91708 

.92470 

.93545 

.95239 

.97900 


4.4% 


.77961 

.79056 

.80094 

.81081 

.82035 

.82963 

.83854 

.84689 

.85460 

.86163 

.86795 

.87354 

.87861 

.88318 

.88739 

.89131 

.89506 

.89897 

.90311 

.90770 

.91333 

.92126 

.93246 

.95016 

.97800 


4.6% 


.77130 

.78258 

.79329 

.80348 

.81332 

.82291 

.83212 

.84076 

.84875 

.85602 

.86257 

.86836 

.87362 

.87835 

.88271 

.88678 

.89066 

.89471 

.89900 

.90376 

.90959 

.91 782 

.92948 

.94792 

.97700 


4.8% 


.76311 

.77472 

.78574 

.79623 

.80638 

.81627 

.82578 

.83470 

.84295 

.85046 

.85723 

.86323 

.86867 

.87356 

.87807 

.88227 

.83629 

.89047 

.89491 

.89983 

.90587 

.91440 

.92650 

.94569 

.97600 


5.0% 


.75505 

.76697 

.77829 

.78908 

.79952 

.80971 

.81950 

.82870 

.83721 

.84496 

.85195 

.85814 

.86375 

.86880 

.87347 

.87780 

.88195 

.88627 

.89085 

.89593 

.90217 

.91100 

.92353 

.94346 

.97500 


5.2% 


.74711 

.75933 

.77095 

.78202 

.79275 

.80322 

.81330 

.82276 

.83152 

.83951 

.84672 

.85309 

.85888 

.86409 

.86890 

.87337 

.87764 

.88209 

.88681 

.89205 

.69848 

.90760 

.92057 

.94123 

.97400 


5.4% 


.73929 

.75180 

.76370 

.77506 

.78606 

.79681 

.80716 

.81689 

.82590 

.83412 

.84153 

.84809 

.85405 

.85941 

.86436 

.86896 

.87336 

.87794 

.88279 

.88819 

.89481 

.90422 

.91 762 

.93900 

.97300 


5.6% 


.73158 

.74438 

.75656 

.76818 

.77945 

.79047 

.80109 

.81107 

.82033 

.82877 

.83639 

.84313 

.84926 

.85477 

.85986 

.86459 

.86911 

.87381 

.87880 

.88435 

.89116 

.90085 

.91467 

.93678 

.97200 


.72399 

.73707 

.74951 

.76139 

.77292 

.78420 

.79509 

.80532 

.81481 

.82348 

.83129 

.83822 

.84450 

.85016 

.85539 

.86024 

.86488 

.86971 

.87484 

.88053 

.88752 

.89749 

.91173 

.93456 

.97100 


Table  U(1).— Based  on  Life  Table  80CNSMT  Unitrust  Single  Life  Remainder  Factors 

(Applicat)le  After  April  30.  1989) 


Age 


Adjusted  payout  rate 


6.2% 


.03176 

.02110 

.02156 

.02233 

.02330 

.02443 

.02568 

.02704 

.02852 

.03014 

.03190 

.03381 

.03585 

.03798 

.04012 

.04225 

.04436 

.04647 

.04860 

.05079 

.05304 

.05537 

.05779 

.06032 

.06302 

.06589 

.06897 

.07228 

.07582 

.07958 

.08360 

.08788 

.09242 

.09724 

.10234 


6.4% 


.03009 

.01936 

.01974 

.02043 

.02132 

.02237 

.02353 

.02480 

.02619 

.02772 

.02938 

.03119 

.03313 

.03515 

.03718 

.03919 

.04120 

.04319 

.04519 

.04725 

.04938 

.05157 

.05385 

.05623 

.05878 

.06150 

.06442 

.06757 

.07094 

.07454 

.07838 

.08249 

.08685 

.09149 

.09641 


6.6% 


.02861 

.01781 

.01812 

.01875 

.01956 

.02054 

.02162 

.02280 

.02411 

.02554 

.0271 1 

.02883 

.03068 

.03260 

.03453 

.03644 

.03833 

.04021 

.04210 

.04404 

.04604 

.04811 

.05025 

.05250 

.05491 

.05748 

.06025 

.06325 

.06646 

.06990 

.07357 

.07751 

.08170 

.08617 

.09091 


6.8% 


.02730 

.01644 

.01669 

.01725 

.01800 

.01890 

.01990 

.02102 

.02224 

.02360 

.02508 

.02672 

.02847 

.03030 

.03213 

.03395 

.03574 

.03752 

.03930 

.04113 

.04301 

.04495 

.04698 

.04910 

.05136 

.05380 

.05643 

.05928 

.06234 

.06562 

.06913 

.07291 

.07694 

.08124 

.08581 


7.0% 


.02613 

.01522 

.01541 

.01591 

.01660 

.01743 

.01837 

.01941 

.02057 

.02184 

.02325 

.02481 

.02648 

.02822 

.02997 

.03169 

.03339 

.03507 

.03675 

.03847 

.04025 

.04208 

.04398 

.04598 

.04812 

.05042 

.05292 

.05563 

.05854 

.06167 

.06504 

.06866 

.07252 

.07666 

08107 


7.2% 


.02509 

.01413 

.01427 

.01471 

.01535 

.01612 

.01700 

.01798 

.01906 

.02027 

.02160 

.02308 

.02468 

.02635 

.02801 

.02965 

.03126 

.03285 

.03443 

.03606 

.03773 

.03945 

.04125 

.04313 

.04515 

.04733 

.04969 

.05227 

.05504 

.05804 

.06125 

.06472 

.06844 

.07242 

.07667 


7.4% 


.02416 

.01316 

.01325 

.01364 

.01422 

.01494 

.01576 

.01668 

.01770 

.01885 

.02012 

.02153 

.02305 

.02464 

.02623 

.02779 

.02932 

.03082 

.03232 

.03386 

.03543 

.03705 

.03874 

.04052 

.04242 

.04448 

.04673 

.04917 

.05182 

.05468 

.05775 

.06108 

.06465 

.06848 

.07257 


7.6% 


.02333 

.01229 

.01234 

.01268 

.01322 

.01389 

.01465 

.01552 

.01648 

.01756 

.01877 

.02012 

.02157 

.02310 

.02462 

.02611 

.02756 

.02898 

.03040 

.03185 

.03333 

.03486 

.03645 

.03812 

.03992 

.04187 

.04400 

.04632 

.04884 

.05157 

.05452 

.05771 

.06113 

.06482 

.06876 


7.8% 


.02258 

.01150 

.01152 

.01182 

.01231 

.01293 

.01365 

.01446 

.01537 

.01640 

.01755 

.01884 

.02023 

.02170 

.02315 

.02457 

.02595 

.02730 

.02864 

.03001 

.03141 

.03285 

.03435 

.03592 

.03762 

.03946 

.04148 

.04369 

.04609 

.04870 

.05152 

.05457 

.05786 

.06141 

.06521 


6.0% 


.71652 

.72985 

.74255 

.75469 

.76647 

.77801 

.78915 

.79963 

.80935 

.81823 

.82624 

.83334 

.83979 

.84559 

.85095 

.85593 

.86069 

.86564 

.87089 

.87673 

.88391 

.89414 

.90880 

.93234 

.97000 


8.0% 


.02191 

.01080 

.01078 

.01105 

.01149 

.01208 

.01275 

.01351 

.01437 

.01535 

.01645 

.01768 

.01902 

.02042 

.02181 

.02317 

.02449 

.02577 

.02703 

.02833 

.02965 

.03101 

.03242 

.03390 

.03550 

.03725 

.03916 

.04126 

.04355 

.04604 

.04874 

.05167 

.05483 

.05824 

.0619^ 
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Table  U(l).— Bas|d  on  Ufe  Table  80CNSMT  Unitrust  Single  Ufe  Remainder  Factors— Continued 

[Applicable  After  April  30.  1989] 


Age 


35 

36 

37 

38 

39 

40 

41 

42 

43 

44 

45 

46 

47 

48 

49 

50 

51 

62 

53 

54 

55  . 

56  . 

57  . 

58  . 

59  . 

60  . 

61  . 

62  . 

63  . 

64  . 

65  . 

66  . 

67  . 

68  . 

69  . 

70  . 

71  . 

72  . 

73  . 

74  . 

75  . 

76  . 

77  . 

78  . 

79  . 

80  .. 

81  .. 

82  . 

83  . 

84  .. 

85  „ 

86  .. 

87  .. 

88  .. 

89  .. 

90  .. 

91  .. 

92  .. 

93  .. 

94  .. 

95  .. 
%  .. 

97  .. 

98  .. 

99  .. 
100 
101 
102 
103 


6.2% 


.10771 

.113^1 

.1193: 

.1255- 

.1320< 

.138a 

.1460 

.1534; 

.1611; 
.1691; 

.1774; 

.1860( 

.19501 

2042J 

.2137' 

22351 

2335t 

.24396 

2546i 

.26563 

J27692 

2885C 

.30041 

.31263 

.32515 

UJ3793 

.35093 

.36414 

.37754 

.39115 

.40500 

.41914 

.43356 

.44824 

.46313 

.47818 

.49331 

.50853 

.52384 

.53930 

.55495 

.57079 

.58680 

.60291 

.61898 

.63491 

.65054 

.66582 

.68065 

.69508 

.70915 

.72274 

.73569 

.74807 

.76010 

.77189 

.78327 

.79399 

.80394 

.81303 

.82124 

.82851 

.83512 

.84106 

.84655 

.85165 

.85652 

.86169 

.86697 


Adjusted  payout  rate 


6.4% 


.10161 

.10708 

.11283 

.11887 

.12521 

.13184 

.13878 

.14601 

.15353 

.16136 

.16951 

.17796 

.18673 

.19579 

.20514 

21476 

22467 

23490 

.24545 

25631 

26747 

27895 

29076 

.30288 

.31532 

.32803 

.34098 

.35414 

.36750 

.38108 

.39493 

.40906 

.42350 

.43822 

.45316 

.46827 

.48348 

.49879 

.51421 

.52979 

.54557 

.56157 

.57775 

.59405 

.61032 

.62647 

.64234 

.65784 

.67291 

.68758 

.70190 

.71573 

.72892 

.74154 

.75381 

.76584 

.77746 

.78841 

.79858 

.80788 

.81628 

.82372 

.83048 

.83656 

.84218 

.84740 

.85238 

.85757 

.86307 


6.6% 


.09594 
.10122 
.10680 
.11265 
.11880 
.12526 
.13201 
.13906 
.14640 
.15406 
.16202 
.17030 
.17890 
.18780 
.19698 
.20644 
21620 
.22628 
.23670 
.24742 
.25846 
26982 
.28152 
29355 
.30590 
.31863 
.33141 
.34451 
.35783 
.37137 
.38519 
.39932 
.41376 
.42851 
.44348 
.45864 
.47391 
.48930 
.50482 
.52050 
.53641 
.55256 
.56890 
58537 
.60184 
.61819 
.63427 
.65000 
.66530 
.68020 
.69475 
.70882 
.72224 
.73509 
.74759 
.75985 
.77171 
.78289 
79328 
.80278 
.81136 
.81897 
.82588 
.83210 
.83785 
.84318 
.84827 
.86358 
.85920 


6.8% 


.09066 

.09577 

.10117 

.10685 

.11282 

.11909 

.12567 

.13254 

.13970 

.14718 

.15497 

.16308 

.17150 

.18024 

.18926 

.19856 

20816 

21809 

22836 

23895 

24986 

.26109 

27267 

28460 

29685 

.30940 

.32220 

.33524 

.34850 

.36200 

.37579 

.38990 

.40434 

.41909 

.43409 

.44929 

.46461 

.48007 

.49566 

.51145 

.52747 

.54374 

.56024 

.57687 

.59353 

.61007 

.62636 

.64229 

.65781 

.67293 

.68770 

.70200 

.71565 

.72872 

.74144 

.75394 

.76603 

.77743 

.78803 

.79773 

.80649 

.81426 

.82132 

.82767 

.83354 

.83899 

.84419 

.84960 

.85535 


7.0% 


.08575 
.09070 
.09592 
.10142 
.10722 
.11332 
.11972 
.12641 
.13340 
.14070 
.14832 
.15625 
.16451 
.17308 
.18193 
.19107 
20051 
21030 
.22042 
23086 
.24164 
.25275 
.26421 
27602 
.28817 
.30062 
.31335 
.32631 
.33951 
.35296 
.36670 
.38079 
.39521 
.40996 
.42498 
.44020 
.45557 
.47108 
.48674 
.50261 
.51873 
.53513 
.55176 
.56855 
.58537 
.60210 
.61858 
.63472 
.65044 
.66577 
.68076 
.69528 
.70915 
.72243 
.73537 
.74809 
.76040 
.77202 
.78283 
79272 
.80166 
.80959 
.81679 
.82328 
.82927 
.83483 
84013 
.84566 
.85152 


7.2% 


.08119 
.08597 
.09102 
.09636 
.10198 
.10791 
.11414 
.12066 
.12747 
.13460 
.14204 
.14981 
.15790 
.16630 
.17499 
.18396 
.19325 
20288 
21285 
.22315 
.23379 
.24476 
25610 
26780 
27984 
.29219 
.30483 
.31771 
.33084 
.34422 
.35792 
.37197 
.38636 
.40111 
.41613 
.43137 
.44677 
.46233 
.47805 
.49399 
.51020 
.52670 
.54346 
.56040 
.57738 
59428 
.61094 
.62727 
.64319 
.65872 
.67392 
.68865 
.70273 
.71622 
.72937 
.74230 
.75484 
.76667 
77768 
.78776 
.79687 
.80496 
.81230 
.81892 
.82503 
.83070 
.83611 
.84174 
.84771 


7.4% 


.07694 

.08156 

.08645 

.09162 

.09708 

.10284 

.10890 

.11525 

.12189 

.12885 

.13612 

.14372 

.15164 

.15987 

.16840 

.17721 

.18634 

.19581 

.20563 

21579 

22628 

.23712 

24833 

25991 

27184 

.28409 

.29663 

.30942 

.32247 

.33579 

.34943 

.36343 

.37780 

.39252 

.40754 

.42279 

.43821 

.45380 

.46957 

.48557 

.50187 

.51847 

.53534 

.55241 

.56954 

.58660 

.60344 

.61994 

.63605 

.65178 

66718 

.68212 

.69639 

.71009 

.72344 

.73659 

.74933 

.76137 

.77258 

.78284 

.79213 

.80036 

.80785 

.81459 

.82082 

.82660 

.83210 

.83784 

.84392 


7.6% 


.07298 
.07744 
.08217 
.08719 
.09249 
.09808 
.10398 
.11016 
.11663 
.12342 
.13053 
.13796 
.14571 
.15378 
.16214 
.17080 
.17976 
.18908 
.19875 
.20876 
.21911 
.22981 
24089 
.25234 
.26416 
.27630 
.28873 
.30144 
.31440 
.32765 
.34122 
.35517 
.36950 
.38419 
.39919 
.41445 
.42988 
.44550 
.46130 
.47736 
.49372 
.51041 
.52739 
.54458 
.56185 
.57907 
.59606 
.61274 
.62903 
.64495 
.66054 
.67567 
.69014 
.70403 
71758 
.73093 
.74388 
.75613 
76753 
.77797 
.78742 
79581 
.80343 
.81030 
.81664 
.82252 
.82813 
.83397 
.84016 


7.8% 


.06928 

.07360 

.07818 

.08304 

.08818 

.09361 

.09935 

.10537 

.11168 

.11830 

.12525 

.13251 

.14010 

.14800 

.15620 

.16470 

.17350 

.18267 

.19218 

20204 

21225 

.22281 

.23376 

.24508 

.25677 

.26880 

.28113 

.29374 

.30661 

.31978 

.33328 

.34717 

.36145 

.37611 

.39109 

.40634 

.42177 

.43741 

.45324 

.46934 

.48577 

.50253 

.61960 

.53691 

.56431 

.57167 

.58882 

.60566 

.62212 

.63821 

.65399 

.66931 

.68397 

.69805 

.71179 

.72534 

.73850 

.75093 

.76252 

.77315 

.78276 

.79129 

.79905 

.80604 

.81249 

.81848 

.82418 

.83012 

.83642 


8.0% 

.06583 

.07001 

.07444 

.07915 

.08414 

.08942 

.09499 

.10086 

.10701 

.11347 

.12025 

.12735 

.13478 

.14252 

.15056 

.15890 

.16755 

.17655 

.18592 

.19562 

20568 

21611 

22691 

23811 

24968 

.26159 

.27381 

.28631 

.29910 

.31217 

.32560 

.33943 

.35365 

.36827 

.38322 

.39845 

.41388 

.42952 

.44538 

.46152 

.47799 

.49483 

.51 198 

.52940 

.54691 

.56441 

58170 

.59870 

.61532 

.63158 

.64754 

.66304 

.67788 

.69214 

.70607 

.71981 

.73316 

.74579 

.75757 

.76837 

.77814 

.78682 

.79471 

.80181 

.80837 

.81446 

.82026 

.826(30 

.83270 
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TABLE  U(1  ).-BASED  on  LIFE  TABLE  80CNSMT  UNITRUST  SINGLE  LiFE  REMAINDER  FACTORS-Cont.nued 

(Applicable  After  April  30,  1989) 


0  . 

1  . 

2  . 

3  . 

4  . 

5  . 

6  . 

7  . 

8  . 

9  . 
10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 
26 

27  . 

28  . 

29  , 

30  . 

31  . 

32  . 

33  . 

34  . 

35  . 

36  . 

37  . 

38  . 

39  . 

40  . 

41  . 

42  . 

43  . 

44  .. 

45  .. 

46  .. 

47  .. 

48  .. 

49  .. 

50  .. 

51  .. 

52  .. 

53  .. 


Age 

Adjusted  payout  rate 

. 

6.2% 

6.4% 

6.6% 

6.8% 

7.0% 

7.2% 

7.4% 

7.6% 

7.8% 

8.0% 

104  

.87295 
.88030 
.89081 
.90588 
.93013 
.96900 

.86919 
.87672 
.88749 
.90296 
.92791 
.96800 

.86544 
.87315 
.88418 
.90005 
.92570 
.96700 

.86172 
.86959 
.88088 
.89715 
.92350 
.96600 

.85802 
.86605 
.87760 
.89425 
.92129 
.96500 

.85434 
.86253 
.87433 
.89137 
.91909 
.96400 

.85068 
.85903 
.87106 
.88849 
.91689 
.96300 

.84704 
.85554 
.86782 
.88561 
.91469 
.96200 

.84341 
.85207 
.86458 
.88275 
.91250 
.96100 

105  

106  

.83981 
.84861 

107  

.86135 

108  

.87989 

109 

.91031 

.96000 

TABLE  U(1).— BASED  ON  LIFE  TABLE  80CNSMT  UNITRUST  SINGLE  LiFE  REMAINDER  FACTORS 

[Applicat)(e  after  APRIL  30,  1989] 


Age 


8.2% 


.02130 

.01017 

.01011 

.01035 

.01076 

.01130 

.01193 

.01265 

.01347 

.01440 

.01544 

.01662 

.01791 

.01926 

.02059 

.02189 

.02315 

.02436 

.02556 

.02679 

.02804 

.02932 

.03065 

.03204 

.03356 

.03520 

.03702 

.03902 

.04120 

.04358 

.04616 

.04897 

.05200 

.05529 

.05883 

.06262 

.06665 

.07094 

.07550 

.08034 

.08547 

.09090 

.09661 

.10260 

.10891 

.11553 

.12247 

.12974 

.13732 

.14520 

.15338 

.16187 

.17072 

.17993 


Adjusted  payout  rate 


8.4% 


.02075 

.00960 

.00951 

.00971 

.01009 

.01059 

.01119 

.01187 

.01264 

.01353 

.01453 

.01566 

.01690 

.01820 

.01948 

.02072 

.02192 

.02308 

.02422 

.02537 

.02656 

.02776 

.02902 

.03033 

.03176 

.03332 

.03504 

.03695 

.03902 

.04129 

.04376 

.04646 

.04938 

.05254 

.05595 

.05961 

.06351 

.06766 

.07208 

.07678 

.08177 

.08704 

.09260 

.09844 

.10459 

.11106 

.11784 

.12496 

.13238 

.14011 

.14812 

.15646 

.16516 

.17422 


8.6% 


.02025 

.00908 

.00897 

.00914 

.00948 

.00996 

.01051 

.01116 

.01189 

.01274 

.01369 

.01478 

.01597 

.01722 

.01846 

.01965 

.02080 

.02190 

.02298 

.02408 

.02519 

.02633 

.02751 

.02876 

.03010 

.03158 

.03321 

.03502 

.03700 

.03917 

.04154 

.04413 

.04693 

.04998 

.05326 

.05680 

.06057 

.06459 

.06888 

.07344 

.07b28 

.08341 

.08882 

.09451 

.10051 

.10683 

.11346 

.12042 

.12769 

.13526 

.14312 

.15130 

.15985 

.16876 


8.8% 


.01980 

.00861 

.00848 

.00862 

.00894 

.00938 

.00990 

.01051 

.01121 

.01201 

.01293 

.01398 

.01513 

.01634 

.01752 

.01867 

.01977 

.02082 

.02184 

.02288 

.02394 

.02501 

.02613 

.02730 

.02857 

.02997 

.03152 

.03324 

.03513 

.03720 

.03947 

.04195 

.04465 

.04758 

.05075 

.05417 

.05781 

.06171 

.06586 

.07029 

.07499 

.07998 

.08525 

.09080 

.09666 

.10282 

.10930 

.11611 

.12323 

.13064 

.13836 

.14639 

.15478 

.16353 


9.0% 


.01939 

.00819 

.00803 

.00815 

.00843 

.00885 

.00934 

.00992 

.01058 

.01135 

.01223 

.01324 

.01435 

.01552 

.01667 

.01  m 

.01882 

.01982 

.02080 

.02178 

.02278 

.02380 

.02485 

.02595 

.02716 

.02848 

.02995 

.03159 

.03339 

.03537 

.03754 

.03993 

.04252 

.04534 

.04840 

.05170 

.05523 

.05900 

.06303 

.06733 

.07190 

.07675 

.08188 

.08729 

.09300 

.09902 

.10536 

.11202 

.11899 

.12625 

.13381 

.14169 

.14993 

.15854  I 


9.2% 


.01901 

.00780 

.00762 

.00771 

.00798 

.00836 

.00883 

.00938 

.01001 

.01075 

.01159 

.01257 

.01364 

.01477 

.01588 

.01694 

.01795 

.01891 

.01983 

.02077 

.02172 

.02268 

.02367 

.02471 

.02585 

.02710 

.02350 

.03006 

.03178 

.03367 

.03575 

.03804 

.04053 

.04325 

.04620 

.04939 

.05280 

.05646 

.06037 

.06454 

.06898 

.07371 

.07870 

.08397 

.08954 

.09542 

.10161 

.10813 

.11495 

.12207 

.12948 

.13721 

.14531 

.15377 


9.4% 


.01867 

.00745 

.00725 

.00732 

.00756 

.00792 

.00836 

.00888 

.00948 

.01019 

.01101 

.01195 

.01298 

.01408 

.01515 

.01617 

.01714 

.01806 

.01894 

.01983 

.02073 

.02164 

.02258 

.02356 

.02463 

.02582 

.02714 

.02863 

.03027 

.03208 

.03408 

.03627 

.03867 

.04130 

.04414 

.04723 

.05053 

.05407 

.05766 

.06191 

.06623 

.07083 

.07569 

.08083 

.08626 

.09201 

.09806 

.10443 

.11111 

.11809 

.12535 

.13294 

.14088 

.14920 


9.6% 


.01835 

.00712 

.00690 

.00696 

.00718 

.00752 

.00793 

.00842 

.00900 

.00968 

.01046 

.0113/- 

.01238 

.01344 

.01448 

.01547 

.01640 

.01728 

.01812 

.01897 

.01982 

.02068 

.02157 

.02249 

.02351 

.02463 

.02589 

.02730 

.02887 

.03061 

.03251 

.03463 

.03693 

.03946 

.04221 

.04520 

.04839 

.05182 

.05550 

.05943 

.06363 

.06811 

.07284 

.07785 

.08316 

.08876 

.09468 

.10091 

.10745 

.11429 

.12141 

.12885 

.13665 

.14482 


9.8% 


.01806 

.00683 

.00659 

.00663 

.00683 

.00714 

.00754 

.00800 

.00856 

.00921 

.00997 

.01085 

.01182 

.01285 

.01386 

.01481 

.01572 

.01656 

.01736 

.01817 

.01898 

.01979 

.02063 

.02150 

.02246 

.02352 

.02472 

.02607 

.02757 

.02923 

.03106 

.03309 

.03531 

.03775 

.04040 

.04329 

.04638 

.04971 

.05327 

.05709 

.06116 

.06553 

.070:5 

.07503 

.08021 

.08568 

.09146 

.09756 

.10397 

.11066 

.11765 

.12495 

.1326'  _ 

.14Lc4  I 


10.C% 


.01779 

.00655 

.00630 

.00632 

.00650 

.00680 

.00717 

.00762 

00815 

00877 

.00950 

0!036 

.01131 

.01231 

.01328 

.01421 

.01508 

.01589 

.01665 

.01742 

.01819 

.01896 

.01976 

.02058 

.02149 

02249 

.'.2363 

.02492 

.02635 

.02794 

.02969 

03165 

.03378 

.03614 

.03870 

.04149 

04449 

.04771 

.05118 

.05489 

.05886 

.06310 

.06760 

.07236 

.07741 

.C8276 

.C884I 

.C9438 

.1")065 

.10721 

.1-405 

.iri2i 
.1:373 

.1^362 
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54 

55 

56 

57 

58 

59 

60 

61 

62 

63 

64 

65 

66 

67 

68 

69 

70 

71 

72 

73 

74 

75 

76  . 

77  . 

78  . 
79 

80  . 

81  . 

82  . 

83  . 

84  . 

85  . 

86  . 

87  . 

88  . 
89 

90  .. 

91  .. 
92'.. 

93  .. 

94  .. 

95  .. 

96  .. 

97  .. 

98  .. 

99  .. 
100 
101 
102 
103 
104 
105 
106 
107 
108 
109 


Table  U(i).— Bas^d  on  Life  Table  80CNSMT  Unitrust  Single  Ufe  Remainder  Factors— Continued 

(Appljcabte  after  APRIL  30.  1989] 


Age 


8.2% 


Adjusted  payout  rate 


.1894J 

.1994( 

2096i 

220X 

.23142 

2428e 

25465 

26676 

27916 

.29184 

.30483 

.31817 

.33192 

.34609 

.36C66 

.37558 

.39078 

.40620 

.42184 

.43771 

.45387 

.47039 

.48729 

.50452 

52203 

.53966 

.55728 

.57471 

.59186 

.60863 

.62505 

.64118 

.65685 

.67187 

.68631 

.70042 

.71434 

.72789 

.74070 

.75266 

.76363 

.77356 

.78237 

.79039 

.79762 

.80429 

.81047 

.81636 

.82250 

.82900 

.83622 

.84517 

.85814 

.87704 

.90812 

.95900 


8.4% 


Table  U(1).— 


Age 


0 
1 
2 
3 


10.2% 


.01754 
.00630 
.00604 
.00604 


.18362 
.19339 
.20353 
21406 
22499 
.23630 
24797 
.25996 
27225 
.28483 
.29772 
.31098 
.32466 
.33876 
.35328 
.36815 
.38332 
.39872 
.41435 
.43023 
.44641 
.46296 
.47991 
.49722 
.51481 
53254 
.55028 
56784 
.58512 
.60204 
.61862 
.63491 
.65075 
.66594 
.68054 
.69483 
.70894 
.72266 
.73567 
.74780 
75893 
.76901 
77797 
.78512 
.79345 
.80023 
.80651 
.81249 
.81872 
.82532 
.83266 
.84174 
.854  S4 
.87420 
.90593 
.95800 


8.6% 


.17801 
.18763 
.19762 
.20802 
21881 
.23000 
.24154 
.25341 
.26559 
.27806 
.29085 
.30402 
.31762 
33164 
.34610 
.36093 
.37606 
.39144 
.40706 
.42293 
.43912 
.45570 
.47269 
.49006 
.50773 
.52556 
54340 
.56109 
.57850 
.59556 
.61228 
.62873 
.64473 
.66008 
.67485 
.68930 
.70359 
.71750 
.73068 
.74298 
.75428 
.76451 
.77360 
.78187 
78932 
.79620 
.80258 
-80865 
.81497 
.82167 
.8291 1 
.83833 
.85175 
.87136 
.90375 
.95700 


8.8% 


.17264 
.18212 
.19196 
20222 
21287 
.22393 
.23534 
.24710 
25916 
27152 
.28421 
.29729 
.31079 
.32474 
.33914 
.35391 
.36900 
.38435 
.39994 
.41581 
.43201 
.44861 
.46563 
.48305 
.50079 
.61870 
53665 
.55445 
.57199 
.58918 
.60604 
.62263 
.63879 
.65430 
.66923 
.68384 
.69830 
.71239 
.72574 
.73821 
.74967 
.76005 
.76927 
.77766 
78522 
.79220 
.79867 
.80483 
.81124 
.81804 
.82558 
.83494 
.84857 
.86853 
.90156 
.95600 


9.0% 


.16750 
.17683 
.18654 
.19665 
20717 
21809 
.22938 
.24101 
.25295 
.26520 
.27779 
.2907", 
.304  !b 
.31805 
.33238 
.34709 
.36213 
.37744 
.39301 
.40886 
.42505 
.44167 
.45872 
.47619 
.49399 
.51198 
.53002 
.54792 
.56558 
.58289 
.59989 
.61663 
.63294 
.64859 
.66367 
.67845 
.69307 
.70733 
.72085 
.73348 
.74510 
.75562 
.76497 
.77348 
.78115 
78823 
79479 
.80104 
80754 
.81442 
.82207 
83156 
.84540 
.86571 
.89939 
.95500 


9.2% 


.16258 

.17176 

.18132 

.19129 

.20168 

.21247 

.22363 

.23513 

.24695 

.25909 

.27157 

.28444 

.29777 

.31156 

.32581 

.34045 

.35545 

.37071 

.38625 

.40207 

.41826 

.43488 

.45196 

.46946 

.48732 

.50538 

.52351 

54151 

.55927 

.57671 

.59383 

.61070 

.62716 

.64296 

.65818 

.67311 

.68790 

.70232 

.71601 

.72880 

.74057 

.75123 

.76071 

.76934 

.77711 

.78429 

79094 

79727 

.80386 

.81083 

.81858 

.82819 

.84225 

86290 

.89721 

.95400 


9.4% 


.15787 

.16690 

.17632 

.18615 

.19640 

.20705 

21808 

.22946 

24117 

.25319 

.26555 

.27832 

.29155 

.30525 

.31943 

.33400 

.34894 

.36415 

.37965 

.39545 

.41163 

.42824 

.44534 

.46287 

.48078 

.49891 

.51712 

.53521 

.55307 

.57062 

.58786 

.60486 

.62145 

.63739 

.65276 

.66784 

.68278 

.69736 

.71121 

.72417 

.73608 

.74688 

.75648 

.76523 

.77310 

.78038 

.78712 

.79352 

.80020 

.807P6 

.81510 

.82485 

.83911 

.86009 

.89504 

.95300 


9.6% 


.15335 
.16224 
.17162 
.18121 
.19132 
20184 
21274 
.22399 
.23557 
.24748 
.25973 
.27240 
.28552 
.29913 
.31323 
.32773 
.34260 
.35776 
.37322 
.38899 
.40514 
.42175 
.43886 
.45642 
.47437 
.49255 
.51083 
.52901 
.54697 
.56462 
.58198 
.59911 
.61583 
.63190 
.64740 
.66262 
.67772 
.69246 
.70647 
.71957 
.73163 
74257 
.75229 
.76115 
.76913 
.77649 
.78332 
.78981 
.79656 
.80371 
.81165 
.82151 
.83598 
.85729 
.89286 
.95200 


9.8% 


.14902 

.15777 

.16691 

.17646 

.18643 

.19682 

.20759 

21871 

.23017 

.24196 

.25409 

.26665 

.27968 

.29319 

.30720 

.32163 

.33643 

.35153 

.36694 

.38267 

.39881 

.41541 

.43251 

.45009 

.46808 

.48632 

.50466 

.52292 

.54097 

.55872 

.57618 

.59343 

.61027 

.62647 

.64211 

.65747 

.67271 

.68760 

.70176 

.71502 

.72722 

.73829 

.74813 

.75710 

.76518 

.77264 

.77955 

.78611 

.79295 

.80018 

.80821 

.81820 

.83286 

.85450 

.89070 

.95100 


3ASED  ON  Life  Table  80CNSMT  Unitrust  Single  Life  Remainder  Factors 

[Applicable  after  APRIL  30.  1989J 


Adjusted  payout  rate 


10.4% 


.01731 
.00607 
.00579 
.00578 


10.6% 


.01710 
.00585 
.00557 
.00554 


10.8% 


.01690 
.00565 
.00536 
.00532 


11.0% 


.01671 
.00547 
.00516 
.00511 


11.2% 


.01654 
.00530 
.00498 
00492 


11.4% 


.01638 
.00514 
.00481 
.00474 


1 1 .6% 


.01622 
.00499 
.00465 
.00458 


11.8% 


.01608 
.00485 
.00451 
.00442 


10.0% 

.14486 
.15348 
.16247 
.17189 
.18172 
.19198 
20262 
21361 
.22495 
.23661 
24863 
.26108 
27400 
.28742 
.30134 
.31569 
.33042 
.34547 
.36082 
.37651 
.39261 
.40920 
.42630 
.44389 
.46191 
.48019 
.49860 
.51692 
.53506 
.55290 
.57047 
.58/83 
.60479 
.62112 
.63688 
.65237 
.66775 
.68280 
.69711 
.71051 
.72285 
.73405 
.74401 
.75308 
76126 
.76881 
.77580 
.78244 
.76936 
.79657 
.80479 
81489 
82975 
.85171 
.88853 
.95000 


12.0% 


.01594 
.00472 
.00437 
.00427 
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TABLE  U(1).-eAS£D  ON  LIFE  TABLE  80CNSK4T  UNITRUST  SINGLE  LiFE  REMAINDER  FACTORS-Continued 

[Appbcabte  after  APRIL  30.  1969] 


».   . 

9  . 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28  , 

29  , 

30  . 

31  . 

32  . 

33  . 

34  . 

35  . 

36  . 

37  . 

38  . 

39  . 

40  . 

41  . 

42  . 

43  ., 

44  .. 

45  .. 

46  .. 

47  .. 

48  .. 

49  .. 

50  .. 

51  .. 

52  .. 

53  .. 

54  .. 

55  .. 

56  .. 

57  .. 

58  ... 

59  ... 

60  ... 

61  ... 

62  ... 

63  ... 

64  ... 

65  ... 
56  ... 

67  ... 

68  ... 

69  ... 

70  ... 

71  ... 

72  .... 


Age 


Adjusted  payout  rate 


10.2% 


.00621 

.00648 

.00684 

.00726 

.00777 

.00837 

.00908 

.00991 

.01083 

.01181 

.01275 

.01365 

.01449 

.01526 

.01600 

.01673 

.01747 

.01820 

.01895 

.01972 

.02058 

.02154 

.02262 

.02385 

.02521 

.02673 

.02842 

.03030 

.03235 

.03463 

.03711 

.03981 

.04271 

.04584 

.04920 

.05280 

.05667 

.06080 

.06518 

.06982 

.07475 

.07998 

.08550 

.09134 

.09748 

.10391 

.11062 

.11764 

.12503 

.13278 

.14088 

.14936 

.15621 

.16749 

.17719 

.18731 

.19782 

.20869 

.21990 

.23144 

.24335 

.25568 

.26850 

.28182 

.29565 

.30991 

.32467 

.33955 

.35485 


10.4% 


.00593 

.00619 

.00653 

.00693 

.00742 

.00800 

.00868 

.00949 

.01039 

.01134 

.01226 

.01313 

.01394 

.01469 

.01539 

.01609 

.01679 

.01748 

.01819 

.01893 

.01974 

.02064 

.02167 

.02284 

.02415 

.02561 

.02723 

.02903 

.03101 

.03321 

.03561 

.03822 

.04103 

.04407 

.04733 

.05083 

.06459 

.05861 

.06289 

.06742 

.07223 

.07733 

.08273 

.08845 

.09446 

.10076 

.10734 

.11423 

.12146 

.12909 

.13706 

.14540 

.15412 

.16326 

.17282 

.18281 

.19319 

.20393 

.21502 

.22644 

.23823 

.25045 

.26316 

.27637 

.29011 

.30429 

.31887 

.33378 

.34902 


10.6% 


.00568 

.00692 

.00624 

.00663 

.00709 

.00765 

.00832 

.00910 

.00997 

.01090 

.01180 

.01264 

.01343 

.01415 

.01482 

.01550 

.01616 

.01682 

.01749 

.01818 

.01896 

.01981 

.02079 

.02191 

.02316 

.02455 

.02611 

.02784 

.02976 

.03188 

.03419 

.03672 

.03945 

.04239 

.04556 

.04897 

.05263 

.05655 

.06071 

.06513 

.06983 

.07481 

.08010 

.08569 

.09158 

.09775 

.10420 

.11096 

.11807 

.12556 

.13339 

.14159 

.15018 

.15918 

.16862 

.17847 

.18872 

.19934 

.21029 

.22159 

.23326 

.24537 

.25797 

.27108 

.28472 

.29882 

.31332 

.32816 

.34333 


10.8% 


.00544 

.00567 

.00597 

.00634 

.00679 

.00733 

.00797 

.00874 

.00959 

.01049 

.01137 

.01219 

.01295 

.01365 

.01430 

.01494 

.01557 

.01620 

.01683 

.01749 

.01822 

.01903 

.01996 

.02103 

.02222 

.02357 

.02506 

.02673 

.02857 

.03062 

.03286 

.03531 

.03796 

.04081 

.04389 

.04721 

.05077 

.05459 

.05864 

.06296 

.06754 

.07242 

.07758 

.08306 

.08882 

.09487 

.10120 

.10783 

.11481 

.12216 

.12966 

.13793 

.14639 

.15526 

.16456 

.17429 

.18440 

.19489 

.20573 

.21690 

.22845 

.24044 

.25293 

.26594 

.27949 

.29349 

.30791 

.32267 

.33778 


11.0% 


.00522 

.00544 

.00572 

.00608 

.00651 

.00703 

.00765 

.00840 

.00923 

.01012 

.01097 

.01177 

.01251 

.01318 

.01380 

.01442 

.01502 

.01562 

.01622 

.01684 

.01753 

.01830 

.01919 

i)2021 

.02136 

.02264 

.02407 

.02568 

.02746 

.02944 

.03161 

.03396 

.03655 

.03932 

.04231 

.04554 

.04901 

.05272 

.05668 

.06089 

.06537 

.07014 

.07519 

.08055 

.08619 

.09212 

.09832 

.10483 

.11168 

.11891 

.12648 

.13442 

.14274 

.15148 

.16065 

.17025 

.18023 

.19060 

.20131 

.21236 

.22379 

.23566 

.24804 

.26095 

.27439 

.28830 

.30264 

.31732 

.33236 


11.2% 


.00502 

.00522 

.00549 

.00583 

.00624 

.00675 

.00736 

.00808 

.00890 

.00976 

.01060 

.01138 

.01209 

.01274 

.01334 

.01393 

.01451 

.01508 

.01565 

.01624 

.01689 

.01762 

.01847 

.01944 

.02063 

.02177 

.02315 

.02470 

.02641 

.02833 

.03043 

.03273 

.03522 

.03791 

.04082 

.04396 

.04733 

.05096 

.05482 

.05893 

.06330 

.06796 

.07290 

.07815 

.08368 

.08949 

.09557 

.10195 

.10868 

.11578 

.12322 

.13103 

.13923 

.14784 

.15688 

.16634 

.17621 

.18644 

.19703 

.20796 

.21927 

.23103 

.24329 

.25609 

.26943 

.28325 

.29750 

.31210 

.32707 


11.4% 


.00483 

.00502 

.00528 

.00560 

.00600 

.00649 

.00708 

.00779 

.00858 

.00943 

.01025 

.01101 

.01171 

.01233 

.01291 

.01348 

.01403 

.01457 

.01511 

.01567 

.01629 

.01698 

.01779 

.01872 

.01977 

.02095 

.02227 

.02377 

.02543 

.02728 

.02931 

.03154 

.03396 

.03657 

.03940 

.04246 

.04575 

.04928 

.05305 

.05706 

.06133 

.06588 

.07072 

.07586 

.08128 

.086S7 

.09293 

.09919 

.10581 

.11278 

.12009 

.12778 

.13584 

.14433 

.15324 

.16258 

.17231 

.18242 

.19289 

.20370 

.21489 

.22653 

.23868 

.25137 

.25461 

.27833 

.29249 

.30701 

.32190 


11.6% 


.00465 

.00483 

.00507 

.00539 

.00577 

.00625 

.00682 

.00751 

.00829 

.00912 

.00992 

.01066 

.01134 

.01 195 

.01251 

.01305 

.01368 

.01409 

i)146l 

.01514 

.01572 

.01638 

.01715 

.01804 

.01904 

.02018 

.02146 

.02290 

.02450 

.02629 

.02826 

.03042 

.03277 

.03531 

.03806 

.04103 

.04424 

.04768 

.05136 

.05528 

.05945 

.06390 

.06864 

.07367 

.07898 

.08456 

.09041 

.09656 

.10304 

.10989 

.11709 

.12464 

.13258 

.14094 

.14973 

.15894 

.16855 

.17854 

.18887 

.19956 

.21063 

.22216 

.23420 

.24678 

.25991 

.27354 

.28760 

.30204 

.31686 


11.8% 


.00448 

.00465 

.00489 

.00518 

.00555 

.00602 

.00657 

.00725 

.00801 

.00883 

.00961 

.01034 

.01100 

.01159 

.01213 

.01265 

.01316 

.01365 

.01414 

.01464 

.01519 

.01582 

.01655 

.01740 

.01836 

.01946 

.02058 

.02207 

.02352 

.02535 

.02726 

.02936 

.03164 

.03411 

.03679 

.03968 

XI4280 

.04617 

.04975 

.06358 

.05766 

.06202 

.06665 

.07157 

.07678 

.08225 

.08798 

.09401 

.10039 

.10712 

.11419 

.12163 

.12944 

.13768 

.14634 

.15543 

.16491 

.17477 

.18499 

.19556 

.20651 

.21791 

.22984 

.24231 

.25534 

.26887 

.28284 

.29719 

.31193 


12.0% 


00433 

.00449 

.00471 

.00499 

.00635 

.00580 

.00634 

.00700 

.00775 

.00855 

.00932 

.01003 

.01068 

.01126 

.01177 

.01227 

.01276 

.01323 

.01369 

.01417 

.01469 

.01529 

.01599 

.01680 

.01772 

.01877 

.01996 

.02130 

.02279 

.02447 

.02632 

.02836 

.03057 

.03297 

i)3558 

.03840 

.04144 

.04472 

.04822 

.05196 

.05595 

.06021 

.06474 

.06967 

.07467 

.08003 

.08666 

.09158 

.09784 

.10445 

.11141 

.11872 

.12642 

.13453 

.14306 

.15203 

.16139 

.17113 

.18123 

.19167 

.20250 

.21379 

.22560 

.23797 

.25089 

.26432 

.27820 

29246 

.30711 
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73 
74 
75 
76 
77 
78 
79 
80 
81 
82 

83  . 

84  . 

85  . 

86  . 

87  . 

88  . 

89  . 

90  . 

91  . 

92  . 

93  . 

94  . 

95  . 

96  . 

97  . 

98  . 

99  . 
100 
101 
102 
103 
104 
105 
106 
107 
108 
109 


Table  U(1).-^/>|sed  on  Life  Table  80CNSMT  Unitrust  Single  Life  Remainder  Factors— Continued 

(Applicable  after  APRIL  30,  1989] 


Age 


10.2<=D 


.37(  49 
.38(56 


.40' 


.42C  22 
.437  82 
.45^86 
.47^  18 
.49iB4 
.51133 
.52£  25 
.54718 
.564  34 
.582  J1 
.599  39 
.615  J3 
.631  n 
.647  J3 
.662  J5 
.678)4 
.692)0 
.706)4 
.71812 
.729  W 
.7391  \2 
.749  0 
.757;  17 
.7651 II 
.77216 
.778  9 
.785;  9 
.793  8 
.801;  9 
.811(  1 
.826(  5 
.848<3 
.886:7 
.949(0 


Age 


0 

1 

2 

3. 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 


12.2% 


.015«1 

.00453 

.0042K 

.0041 

.0041 

.0043& 

.00451 

.0048? 

.0051  5 

.0056  3 

.0061  ) 

.0067^ 

.00751 

.0082 ) 

.0090 ) 

.00971 

.0103' 

.0109;; 

.0114  1 

.0119;' 

.0123!! 
.0128  I 
.01321 1 


Adjusted  payout  rate 


12 


10.4% 


.36461 

.38064 

.39717 

.41426 

,43187 

.44992 

.46828 

48679 

.50524 

.52352 

.54154 

55930 

.57686 

.59405 

.61061 

.62661 

.64235 

.65801 

.67334 

.68793 

.70162 

.71422 

.72567 

.73586 

.74514 

.75351 

.76123 

.76838 

.77517 

.78224 

.78971 

.79801 

.80834 

.82357 

.84616 

88421 

.94800 


10.6% 


.35887 

.37485 

.39136 

.40842 

.42603 

.44410 

.46248 

.48103 

.49954 

.51789 

.53598 

.55383 

.57149 

.58878 

.60545 

.62156 

.63742 

.65321 

.66868 

.68341 

.69723 

.70997 

.72154 

.73183 

.74122 

.74967 

.75748 

.76471 

.77157 

.77871 

.78626 

.79464 

.80508 

.82049 

.84340 

.88205 

.94700 


10.8% 


.35326 

.36920 

.38566 

.40271 

.42031 

.43839 

.45679 

.47538 

.49394 

.51235 

.53051 

.54844 

.56619 

.58358 

.60035 

.61658 

.63255 

.64847 

.66407 

.67893 

.69288 

.70575 

.71744 

.72784 

.73733 

.74587 

.75376 

.76107 

.76800 

.77521 

.78283 

.79129 

.80184 

.81743 

.84064 

.87989 

.94600 


11.0% 


.34778 

.36366 

.38009 

.39711 

.41470 

.43278 

.45120 

.46982 

.48843 

.50690 

.52512 

.54313 

.56096 

.57845 

.59532 

.61165 

.62774 

.64377 

.65950 

.67450 

.68858 

.70156 

.71337 

.72388 

.73346 

.74209 

.75007 

.75745 

.76444 

.77173 

.77942 

.78796 

.79861 

.81438 

.83789 

.87774 

.94500 


11.2% 


.34242 

.35825 

.37464 

.39163 

.40920 

.42728 

.44572 

.46436 

.48301 

.50153 

.51981 

.53789 

.55581 

.57339 

.59035 

.60678 

62298 

.63913 

.65498 

.67011 

.68431 

.69742 

.70934 

.71995 

.72963 

.73835 

.74640 

.75385 

.76092 

.76827 

.77604 

.78465 

.79540 

.81134 

.83515 

.87559 

.94400 


11.4% 


.33719 

.36296 

.36930 

.38625 

.40380 

.42188 

.44033 

.45900 

.47768 

.49624 

.51459 

.53273 

.55072 

.56839 

.58545 

.60196 

.61827 

.63453 

.65050 

.66575 

.68008 

.69331 

.70534 

.71605 

.72582 

.73463 

.74276 

.75028 

.75741 

.76483 

.77266 

.78136 

.79220 

.80831 

.83241 

.87344 

.94300 


11.6% 


.33207 

.34778 

.36407 

.38099 

.39851 

.41658 

.43503 

.45372 

.47243 

.49104 

.50943 

.52764 

.54571 

.56346 

.58060 

.59721 

.61361 

.62998 

.64607 

.66144 

.67589 

.68923 

.70137 

.71218 

.72205 

.73093 

.73914 

.74673 

.75392 

.76141 

.76931 

.77808 

.78902 

.80530 

.82969 

.87129 

.94200 


11.8% 


.32707 

.34272 

.36895 

.37583 

.39332 

.41138 

.42983 

.44853 

.46727 

.48591 

.50436 

.52262 

.54076 

.55858 

.57581 

.59251 

.60900 

.62548 

.64169 

.65718 

.67174 

.68519 

.69744 

.70835 

.71830 

.72727 

.73555 

.74321 

.75046 

.75801 

.76598 

.77482 

.78585 

.80229 

.82696 

.86915 

.94100 


Table  U(1)|-Based  on  Life  Table  80CNSMT  Unitrust  Single  Life  Remainder  Factors' 

[Applicable  after  April  30,  1989] 


Adjusted  payout  rate 


12.4% 


.01569 

.00448 

.00412 

.00401 

.00404 

.00418 

.00439 

.00465 

.00498 

.00541 

.00592 

.00655 

.00728 

.00805 

.00879 

.00947 

.01009 

.01063 

.01112 

.01159 

.01204 

.01246 

.01288 


12.6% 


.01557 

.00437 

.00400 

.00389 

.00391 

.00405 

.00424 

00449 

.00481 

.00523 

.00573 

.00635 

.00706 

.00782 

.00854 

.00921 

.00982 

.01034 

.01082 

.01127 

.01170 

.01211 

.01251 


12.8% 


.01546 

.00426 

.00389 

.00377 

.00379 

.00391 

.00410 

.00434 

.00465 

.00505 

.00555 

.00615 

.00685 

.00760 

.00831 

.00897 

.00956 

.01007 

.01053 

.01097 

.01139 

.01178 

.01216 


13.0% 


.01536 
.00417 
.00379 
.00366 
.00368 
.00379 
.00397 
.00420 
.00450 
.00489 
.00537 
.00597 
.00666 
.00739 
.00809 
.00874 
.00932 
.00982 
.01027 
.01069 
.01109 
.01147 
.01183 


13.2% 


.01526 

.00407 

.00369 

00356 

.00357 

00368 

.00384 

.00407 

.00436 

.00474 

.00521 

.00580 

00647 

.00719 

.00789 

.00852 

.00909 

00958 

.01001 

.01043 

.01081 

.01117 

.01152 


13.4% 


.01516 

.00399 

.00360 

.00346 

.00347 

.00357 

.00372 

.00394 

.00422 

.00459 

.00505 

.00563 

.00629 

.00701 

.00769 

.00831 

.00887 

.00935 

.00977 

.01017 

.01055 

.01089 

.01122 


13.6% 


.01507 

.00390 

.00352 

.00337 

.00337 

.00346 

.00361 

00382 

.00410 

.00446 

.00491 

.00547 

.00613 

.00683 

.00750 

.0081 1 

.00866 

00913 

.00954 

.00993 

.01029 

.01063 

.01094 


13.8% 


.01499 
.00382 
.00343 
.00328 
.00327 
.00336 
.00351 
.00371 
.00397 
.00433 
.00477 
.00532 
.00597 
.00666 
.00732 
.00793 
.00846 
.00892 
.00933 
.00970 
.01005 
.01037 
.01067 


12.0% 


.32218 

.33776 

.35394 

.37077 

.38823 

.40627 

.42472 

.44343 

.46219 

.48087 

.49936 

.51767 

.53588 

.55377 

.57108 

.58786 

.60444 

.62103 

.63735 

.65295 

.66762 

.68119 

.69354 

.70454 

.71458 

.72363 

.73198 

.73971 

.74702 

.75463 

.76267 

.77157 

.78270 

79930 

.82425 

.86701 

.94000 


14.0% 


01490 

00375 

.00336 

.00320 

.00319 

.00327 

.00341 

.00360 

.00386 

.00420 

00463 

.00518 

.00581 

.00650 

.00715 

00775 

.00827 

.00873 

00912 

.00949 

.00983 

.01013 

.010^2 
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Table  U(l).— Based  on  Ufe  Table  80CNSMT  UwrrRusT  Single  Life  Remainder  FACTOfls-Continued 

(Applicable  after  April  30.  19891 


23 

24 

25 

26 

21 

28 

29 

30 

31  ' 

32 

33 

34 

35 

36 

37 

38 

39 

40 

41 

42 

43 

44 

45 

46 

47 

48  , 

49  . 

50  . 

51  . 

52  . 

53  . 

54  . 
"55  . 

56  . 

57  . 

58  . 

59  . 

60  . 

61  . 

62  . 

63  . 

64  . 

65  . 

66  . 
67 

68  . 

69  . 

70  . 

71  ., 

72  .. 

73  .. 

74  .. 

75  .. 

76  .. 

77  .. 

78  .. 

79  .. 

80  .. 

81  .. 

82  .. 

83  .. 

84  .. 

85  .. 

86  .. 

87  .. 

88  .. 

89  .. 

90  .. 

91  .. 


Age 


Adjusted  payout  rate 


12.2% 


.01372 

.01422 

.01479 

.01545 

.01623 

.01712 

.01813 

.01927 

.02066 

.02201 

.02363 

.02543 

.02741 

.02956 

.03189 

.03443 

.03718 

.04015 

.04335 

.04677 

.05042 

.06432 

.05849 

.06292 

.06765 

.07265 

.07791 

.08343 

.08924 

.09539 

.10189 

.10872 

.11592 

.12350 

.13148 

.13990 

.14875 

.15799 

.16761 

.17758 

.18791 

.19862 

.20979 

.22149 

.23374 

.24656 

.25988 

.27367 

.28784 

.30241 

.31740 

.33291 

.34903 

.36581 

.38324 

.40126 

.41970 

.43842 

.45719 

.47590 

.49443 

.51279 

.53106 

.54902 

.56640 

.58326 

.59994 

.61662 

.63305 


12.4% 


.01331 

.01378 

.01432 

.01495 

.01570 

.01655 

.01752 

.01862 

.01987 

.02127 

.02284 

.02458 

.02651 

.02859 

.03087 

.03334 

.03602 

.03891 

.04204 

.04538 

.04894 

.05276 

.05684 

.06118 

.06581 

.07071 

.07587 

.08129 

.08699 

.09303 

.09942 

.10614 

.11322 

.12068 

.12855 

.13685 

.14557 

.15469 

.16419 

.17404 

.18425 

.19484 

.20590 

.21748 

.22962 

.24234 

.25556 

.26925 

.28333 

.29781 

.31272 

.32817 

.34422 

.36095 

.37835 

.39634 

.41476 

.43348 

.45228 

.47101 

.48957 

.50798 

.52630 

.54434 

.56178 

.57872 

.59548 

.61226 

.62879 


12.6% 


.01292 

.01336 

.01388 

.01448 

.01520 

.01601 

.01695 

.01801 

.01922 

.02057 

.02209 

.02378 

.02565 

.02768 

.02990 

.03230 

.03491 

.03774 

.04079 

.04405 

.04754 

.05127 

.05526 

.05952 

.06405 

.06886 

.07392 

.07923 

.08483 

.09076 

.09704 

.10365 

.11062 

.11796 

.12572 

.13389 

.14250 

.15150 

.16088 

.17062 

.18071 

.19118 

.20212 

.21359 

.22562 

.23822 

.25134 

.26493 

.27892 

.29332 

.30815 

.32352 

.33951 

.35619 

.37354 

.39150 

.40992 

.42864 

.44744 

.46619 

.48478 

.50324 

.52161 

.53971 

.55722 

.57423 

.59107 

.60794 

.62457 


12.8% 


.01254 

.01297 

.01346 

.01404 

.01472 

.01551 

.01641 

.01743 

.01859 

.01990 

.02138 

.02302 

.02484 

.02681 

.02897 

.03131 

.03386 

.03662 

.03959 

.04278 

.04619 

.04984 

.05375 

.05792 

.06237 

.06708 

.07204 

.07726 

.08276 

.08858 

.09475 

.10126 

.10811 

.11534 

.12298 

.13104 

.13953 

.14841 

.15768 

.16729 

.17726 

.18762 

.19845 

.20960 

.22172 

.23422 

.24724 

26073 

.27462 

.28893 

.30368 

.31897 

.33490 

.35152 

.36883 

.38676 

.40515 

.42387 

.44267 

.46145 

.48007 

.49856 

.51698 

.53514 

.55271 

.56979 

.58671 

.60367 

.62040 


13.0% 


.01219 

.01260 

.01306 

.01362 

.01427 

.01503 

.01589 

.01688 

.01801 

.01927 

.02071 

.02230 

J)2407 

.02599 

.02809 

.03037 

.03285 

.03655 

.03846 

.04157 

.04491 

.04848 

.05231 

.05639 

.06075 

.06537 

.07024 

.07536 

.08076 

.08648 

.09255 

.09894 

.10569 

.11281 

.12033 

.12828 

.13665 

.14542 

.15457 

.16407 

.17392 

.18417 

.19487 

.20612 

.21792 

.23031 

.24323 

.25662 

.27042 

.28464 

.29930 

.31452 

.33038 

.34694 

.36420 

.38210 

.40047 

.41918 

.43799 

.45677 

.47542 

.49394 

.51241 

.53062 

.54826 

.56541 

.56240 

.59944 

.61627 


13.2% 


.01186 

.01225 

.01269 

.01322 

.01385 

.01457 

.01541 

.01635 

.01745 

.01863 

.02007 

.02162 

JD2333 

i)2520 

.02725 

.02948 

.03190 

.03453 

.03737 

.04042 

.04363 

.04718 

.05092 

.05492 

.05920 

.06373 

.06851 

.07354 

.07884 

.08446 

.09043 

.09672 

.10335 

.11036 

.11777 

.12561 

.13387 

.14253 

.15156 

.16094 

.17068 

.18081 

.19140 

.20253 

.21423 

22661 

.23932 

25261 

.26631 

.28044 

.29602 

.31016 

.32596 

.34245 

.36966 

.37752 

.39587 

.41456 

.43337 

.45217 

.47084 

.48939 

.50790 

.62616 

.54386 

.56107 

.57813 

.59526 

.61217  I 


13.4% 


.01155 

.01191 

.01233 

iJ1284 

.01344 

.01414 

.01494 

.01686 

.01692 

.01811 

.01946 

.02096 

.02264 

.02446 

.02645 

.02862 

.03099 

.03355 

.03633 

.03931 

.04250 

.04593 

.04960 

.05362 

.05771 

.06216 

.06686 

.07178 

.07699 

.08261 

.08838 

.09456 

.10110 

.10800 

.11530 

.12303 

.13118 

.13972 

.14864 

.15791 

.16763 

.17754 

.18802 

.19904 

21062 

.22280 

.23561 

.24870 

.26230 

.27634 

.29084 

.30589 

.32161 

.33805 

.35520 

.37302 

.39135 

.41002 

.42883 

.44764 

.46632 

.48490 

-.50345 

.52176 

.53951 

.56678 

.67391 

.59112 

.60812 


13.6% 


i)1125 

.01160 

.01200 

.01248 

.01306 

.01373 

.01451 

.01539 

.01642 

.01757 

.01888 

.02034 

.02197 

.02374 

.02669 

.02781 

.03011 

.03262 

.03534 

.03825 

.04138 

.04473 

.04832 

.05217 

.05628 

.06064 

.06525 

.07009 

.07520 

.08064 

.08640 

.09249 

.09892 

.10571 

.11291 

.12053 

.12856 

.13700 

.14680 

.15496 

.16447 

.17437 

.18474 

.19564 

.20712 

21919 

.23179 

.24488 

.25839 

.27233 

28674 

.30171 

.31735 

.33373 

.36083 

.36861 

.38690 

.40556 

.42436 

.44317 

.46187 

.48048 

.49906 

.51741 

.53521 

.55254 

.56973 

.58702 

.60411 


13.8% 


.01097 

.01130 

.01168 

.01214 

.01270 

.01334 

.01409 

.01495 

.01594 

.01 706 

.01833 

.01976 

.02134 

.02307 

.02496 

.02703 

.02928 

.03173 

.03439 

.03724 

.04030 

.04358 

.04710 

.05087 

.06491 

.05919 

.06371 

.06847 

.07349 

.07883 

.08450 

.09049 

.09682 

.10350 

.11060 

.11811 

.12604 

.13436 

.14305 

.15210 

.16150 

.17129 

.18154 

.19233 

20370 

21566 

.22816 

.24115 

.25456 

.26841 

.28273 

.29762 

.31318 

.32949 

.34654 

.36427 

.38253 

.40117 

.41996 

.43877 

.45748 

.4761 1 

.49473 

.51312 

.53097 

.54834 

.56560 

.58296 

.60013 


14.0% 


.01070 
.01101 
.01138 
.01182 
.01235 
X11298 
.01370 
.01452 
.01548 
.01657 
.01781 
.01919 
.02073 
.02242 
.02427 
.02628 
.02849 
.03088 
.03348 
.03627 
.03926 
.04248 
.04693 

.04!:>63 

.05359 

.05779 

.06223 

.06690 

.07183 

.07708 

.08266 

.06855 

.09478 

.10137 

.10836 

.11576 

.12359 

.13180 

.14039 

.14932 

.15861 

.16829 

.17843 

.18911 

20037 

21222 

.22461 

.23750 

.25082 

.26467 

27880 

29361 

.30909 

.32533 

.34232 

.36001 

.37823 

.39685 

.41562 

.43443 

.45315 

.47180 

.49045 

.50888 

.52677 

.54420 

.56152 

.67894 

59619 
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TABLE  U(1).— B(ftSED  ON  LIFE  TABLE  80CNSMT  UNITRUST  SINGLE  LIFE  REMAINDER  FACTORS- 

[Applicable  after  April  30.  1989] 


Age 


92 

93 

94 

95 

96 

97 

98 

99 

100 

101 

102 

103 

104 

105 

106 

107 

108 

109 


12.J  % 


netvly 

4)  is  revised. 


(0  Effective  date.  This  lection  is 
effective  as  of  May  1,  198  9. 

Par.  14.  Section  1.664-|4A  is  further 
amended  as  follows: 

1.  The  fifth  sentence  ol  i 
designated  paragraph  (d) 

2.  Newly  designated  piragraph  (d)(5) 
is  amended  by: 

a.  Revising  the  first  an(|  fifth 
sentences. 

b.  Removing  the  reference  "(b)(4]"  in 
both  places  it  appears  anc  adding 
"(b)(5)"  in  each  place.      I 

3.  The  heading  for  newly  designated 
paragraph  (d)(6)  is  reviseA. 

4.  The  headings  for  Tat  le  D,  Table  E, 
and  Table  F(l)  in  newly  c  esignated 
paragraph  (d)(6)  are  revis  td. 


-Continued 


Adjusted  payout  rate 


.6-876 
.6(355 
.6;  722 
.6(967 
.7(  076 
.71089 
.72  001 
.75  844 
.72  523 
.74  361 
.75128 
.7t  938 
.76B35 
.77  356 
.79532 
.82154 
.86187 
.93  WO 


12.4% 


.64461 
.65950 
.67328 
.68583 
.69701 
70722 
.71642 
.72492 
.73278 
.74021 
.74794 
.75610 
.76514 
.77643 
.79334 
81884 
.86274 
.93800 


12.6% 


5.  The  revisions  read  a; 


§  1 .664-4A    Valuation  of  chlaritable 
remainder  Interests  for  whi^h  the  valuation 
date  is  before  May  1, 1989. 

»         *         »         »         • 

(d)*  *  • 

(4)  Period  is  a  term  ofy  ^ars.  *  *  "  If 
the  adjusted  payout  rate  i  ;  greater  than 
14  percent,  see  §  1.664-4(  j) 


cne 


I  e 


(5)  Period  is  the  life  of 
If  the  period  described  in 
(a)(5)  of  §1.664-3  is  the  1 
individual,  the  factor  that 
determining  the  present 
remainder  interest  is  the 
the  appropriate  adjusted 
column(2)ofTableEin 
(d)(6)  of  this  section 
number  in  column  (1)  tha 
to  the  age  of  the  individua  1 
measures  the  jjeriod.  * 
adjusted  payout  rate  is 
percent,  see  §  1.664-4(b) 


I  oppo  iite 


great 


follows; 


individual. 
Daragraph 

of  one 
is  used  in 
ue  of  the 

or  under 


vil 
fict 
I  aye 


out  rate  in 
pjaragraph 
the 
corresponds 
whose  life 
If  the 
er than  14 


.64050 
.65550 
.66938 
.68203 
.69330 
.70359 
.71286 
72143 
.72935 
.73684 
.74463 
.75284 
.76194 
77332 
.79038 
.81615 
.86061 
.93700 


12.8% 


.63643 
.65153 
.66551 
.67825 
.68961 
.69998 
.70933 
.71796 
.72594 
.73349 
.74133 
.74961 
.75877 
.77023 
.78743 
.81346 
.85848 
.93600 


13.0% 


.63239 
.64759 
.66167 
.67451 
.68595 
.69640 
.70582 
.71452 
.72256 
.73016 
.73806 
.74639 
75561 
.76714 
78449 
.81079 
.85635 
93500 


13.2% 


.62839 
.64369 
.65786 
.67079 
.68231 
.69284 
.70233 
.71110 
.71920 
.72685 
73480 
74319 
.75246 
76408 
.78157 
.80811 
.85423 
.93400 


13.4% 


(6)  Actuarial  tables  for  transfers  for 
which  the  valuation  date  is  after 
November  30,  1983.  and  before  May  1, 
1989. 


Table  D 

Table  D — Term  Certain — Table  Showing 
the  Present  Worth  of  a  Remainder 
Interest  Postponed  for  a  Term  of  Years 
in  a  Charitable  Remainder  Unitrust 
Having  the  Adjusted  Payout  Rate 
Shown — Applicable  for  Transfers 
After  November  30.  1983,  and  Before 
May  1,  1989 


Table  E 

Table  E— Single  Life,  Unisex— Table 
Showing  the  Present  Worth  of  the 
Remainder  Interest  in  Property 
Transferred  to  a  Unitrust  Having  the 
Adjusted  Payout  Rate  Shown — 
Applicable  for  Transfers  After 
November  30,  1983.  and  Before  May 
1,1989 


Table  F(l) 

Table  F(l)— 10  Percent— Table  Showing 
Factors  for  Computations  of  the 
Adjusted  Payout  Rate  for  Certain 
Valuations  and  Payout  Sequences — 
Applicable  for  Transfers  After 
November  30,  1983,  and  Before  May 
1, 1989 


Par.  14a.  An  undesignated  center 
heading  is  added  immediately  before 
§  1 .665(a)-0A  to  read  as  follows: 


.62443 
.63983 
.65409 
.66711 
.67871 
.68931 
69887 
.70770 
.71586 
.72356 
.73157 
.74000 
.74934 
.76102 
.77865 
.80545 
.85210 
.93300 


13.6% 


.62051 
.63600 
.65035 
.66345 
.67513 
.68581 
.69544 
.70433 
.71254 
.72029 
.72835 
.73684 
.74623 
75798 
.77575 
80279 
.84998 
.93200 


13.8% 


.61662 
.63220 
.64664 
65983 
.67158 
.68234 
.69203 
.70098 
.70924 
71704 
.72515 
73369 
.74313 
.75496 
.77285 
80014 
.84787 
.93100 


140% 


61277 
62843 
64296 
65623 
66806 
67888 
68864 
69765 
70597 
.71382 
72198 
73056 
74005 
.75195 
76997 
79750 
.84575 
93000 


Treatment  of  Excess  Distributions  of 
Trusts  Applicable  to  Taxable  Years 
Beginning  on  or  After  January  1, 1969 

Par.  14b.  The  undesignated  center 
heading  immediately  preceding 
§  1.665(a)-0  is  revised  to  read  as 
follows: 

Treatment  of  Excess  Distributions  of 
Trusts  Applicable  to  Taxable  Years 
Beginning  Before  January  1, 1969 

Par.  15.  Section  1.1011-2,  paragraph 
(c).  Example  (8)(b)  is  amended  by 
adding  the  following  three  sentences  at 
the  end  of  the  paragraph. 

§  1.1011-2    Bargain  sale  to  charitable 
organization. 

***** 

(c)*   *   * 

Example  (8). 

***** 

(b)  *   *   •  See  Rev.  Rul.  84-162,  1984- 
2  C.B.  200,  for  transfers  for  which  the 
valuation  date  falls  after  November  23, 
1984.  (See  §601.601{d){2)(ii)(6)ofthis 
chapter).  For  the  applicable  valuation 
tables  in  connection  therewith,  see 
§20.2031-7(d)(6)  of  this  chapter.  See. 
however,  §  1.7520-3(b)  (relating  to 
exceptions  to  the  use  of  standard 
actuarial  factors  in  certain 
circumstances). 
*        *        *        *        « 

Par.  16.  Immediately  following 
§  1.7519-3T,  an  undesignated  center 
heading  and  §§1.7520-1  through 
1.7520-4  are  added  to  read  as  follows: 
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General  Actuarial  Valuations 

§  1.7520-1  Valuation  of  annuities,  unitrust 
interests,  interests  for  life  or  terms  of  years, 
and  remainder  or  reversionary  interests. 

(a)  General  actuarial  valuations.  (1) 
Except  as  otherwise  provided  in  this 
section  and  in  §  1.7520-3  (relating  to 
exceptions  to  the  use  of  prescribed 
tables  under  certain  circumstances),  in 
the  case  of  certain  transactions  after 
April  30, 1989,  subject  to  income  tax, 
the  fair  market  value  of  annuities, 
interests  for  life  or  for  a  term  of  years 
(including  unitrust  interests), 
remainders,  and  reversions  is  their 
present  value  determined  under  this 
section.  See  §  20.2031-7(d)  (and.  for 
certain  prior  periods,  §  20.2031-7A)  of 
this  chapter.  Estate  Tax  Regulations,  for 
the  computation  of  the  value  of 
annuities,  unitrust  interests,  life  estates, 
terms  for  years,  remainders,  and 
reversions,  other  than  interests 
described  in  paragraphs  (a)(2)  and  (a)(3) 
of  this  section. 

(2)  For  a  transfer  to  a  pooled  income 
fund  after  April  30. 1989,  see  §  1.642(c)- 
6(e)  (or.  for  certain  prior  periods, 

§  1.642(c}-6A)  with  respect  to  the 
valuation  of  the  remainder  interest. 

(3)  For  a  transfer  to  a  charitable 
remainder  annuity  trust  after  April  30, 
1989,  see  §  1.664-2  with  respect  to  the 
valuation  of  the  remainder  interest.  See 
§  1.664-4  (or,  for  certain  prior  periods. 
§  1.664-4A)  with  respect  to  the 
valuation  of  the  remainder  interest  in 
property  transferred  to  a  charitable 
remainder  unitrust. 

(b)  Components  of  valuation — (1) 
Interest  rate  component — (i)  Section 
7520  Interest  rate.  The  section  7520 
interest  rate  is  the  rate  of  return, 
rounded  to  the  nearest  two-tenths  of  one 
percent,  that  is  equal  to  120  percent  of 
the  applicable  Federal  mid-term  rate, 
compounded  annually,  for  purposes  of 
section  1274(d)(1).  for  the  month  in 
which  the  valuation  date  falls.  In 
rounding  the  rate  to  the  nearest  two- 
tenths  of  a  percent,  any  rate  that  is 
midway  between  one  two-tenths  of  a 
percent  and  another  is  rounded  up  to 
the  higher  of  those  two  rates.  For 
example,  if  120  percent  of  the 
applicable  Federal  mid-term  rate  is 
10.30,  the  section  7520  interest  rate 
component  is  10.4.  The  section  7520 
interest  rate  is  published  monthly  by  the 
Internal  Revenue  Service  in  the  Internal 
Revenue  Bulletin  (see 

§601.601(d)(2)(ii)(6)  of  this  chapter). 

(ii)  Valuation  date.  Except  as 
provided  in  §  1.7520-2,  the  valuation 
date  is  the  date  on  which  the  transaction 
takes  place. 

(2)  Mortality  component.  The 
mortality  component  reflects  the 


mortality  data  most  recently  available 
from  the  United  States  census.  As  new 
mortality  data  becomes  available  after 
each  decennial  census,  the  mortality 
component  described  in  this  section 
will  be  revised  periodically  and  the 
revised  mortahty  component  tables  will 
be  published  in  the  regulations  at  that 
time.  For  transactions  with  valuation 
dates  after  April  30, 1989,  the  mortality 
component  table  (Table  80CNSMT)  is  ' 
contained  in  §  20.2031-7(d)  of  this 
chapter  (Estate  Tax  Regulations).  See 
§  20.2031-7A  for  mortality  component 
tables  applicable  to  transactions  for 
which  the  valuation  date  falls  before 
May  1.  1989. 

(c)  Tables.  The  present  value  on  the 
valuation  date  of  an  annuity,  life  estate, 
term  of  years,  remainder,  or  reversion  is 
computed  by  using  the  section  7520 
interest  rate  component  that  is 
described  in  paragraph  (b)(1)  of  this 
section  and  the  mortality  component 
that  is  described  in  paragraph  (b)(2)  of 
this  section.  Actuarial  factors  for 
determining  these  present  values  are 
included  in  tables  in  these  regulations 
cuid  in  publications  by  the  Internal 
Revenue  Service.  If  a  special  factor  is 
required  in  order  to  value  an  interest, 
the  Internal  Revenue  Service  will 
furnish  the  factor  upon  a  request  for  a 
ruling.  The  request  for  a  ruling  must  be 
accompanied  by  a  recitation  of  the  facts, 
including  the  date  of  birth  for  each 
measuring  life  and  copies  of  relevant 
instruments.  A  request  for  a  ruling  must 
comply  with  the  instructions  for 
requesting  a  ruling  published 
periodically  in  the  Internal  Revenue 
Bulletin  (see  Rev.  Proc.  94-1,  1994-1 
I.R.B.  10,  and  subsequent  updates,  and 
§§601.201  and  601.601(d)(2)(ii)(6)  of 
this  chapter)  and  include  payment  of 
the  required  user  fee. 

(1)  Regulation  sections  containing 
tables  with  interest  rates  between  4.2 
and  14  percent.  Section  1.642(c)-6(e)(4) 
contains  Table  S  used  for  determining 
the  present  value  of  a  single  life 
remainder  interest  in  a  pooled  income 
fund  as  defined  in  §  1.642(c)-5.  Section 
1.664-4(e)(6)  contains  Table  D  (actuarial 
factors  used  in  determining  the  present 
value  of  a  remainder  interest  postponed 
for  a  term  of  years).  Table  U(l)  (actuarial 
factors  for  one  life),  and  Table  F  (payout 
factors)  used  in  determining  the  present 
value  of  a  remainder  interest  in  a 
charitable  remainder  unitrust  as  defined 
in  §  1.664-3.  Section  20.2031-7(d)(6)  of 
this  chapfer  (Estate  Tax  Regulations) 
contains  Table  S  (actuarial  factors  for 
one  life).  Table  B  (actuarial  factors  used 
in  determining  the  present  value  of  an 
interest  for  a  term  of  years).  Table  K 
(annuity  end-of-interval  adjustment 
factors).  Table  J  (term  certain  annuity 


beginning-of-interval  adjustment 
factors),  and  Table  80CNSMT  (mortality 
components)  used  in  determining  the 
present  value  of  annuities,  life  estates, 
remainders,  and  reversions.  The 
regulations  will  be  revised  periodically 
to  include  new  mortality  component 
tables  and  new  tables  of  factors. 

(2)  Internal  Revenue  Service 
publications  containing  tables  with 
interest  rates  between  2.2  and  26 
percent.  The  following  documents  (with 
the  exception  of  Publication  1459)  have 
been  published  for  sale  by  the 
Superintendent  of  Documents,  United 
States  Government  Printing  Office, 
Washington,  DC  20402: 

(i)  Internal  Revenue  Service 
Publication  1457,  "Actuarial  Values, 
Alpha  Volume,"  (8/89).  This 
publication  includes  tables  of  valuation 
factors,  as  well  as  examples  that  show 
how  to  compute  other  valuation  factors, 
for  determining  the  present  value  of 
annuities,  life  estates,  terms  of  years, 
remainders,  and  reversions,  measured 
by  one  or  two  Hves.  These  factors  may 
also  be  used  in  the  valuation  of  interests 
in  a  charitable  remainder  annuity  trust 
as  defined  in  §  1.664-2  of  this  chapter 
and  a  pooled  income  fund  as  defined  in 
§  1.642(c)-5  of  this  chapter. 

(ii)  Internal  Revenue  Service 
Publication  1458,  "Actuarial  Values. 
Beta  Volume."  (8/89).  This  publication 
includes  term  certain  tables  and  tables 
of  one  and  two  life  valuation  factors  for 
determining  the  present  value  of 
remainder  interests  in  a  charitable 
remainder  unitrust  as  defined  in 
§  1.664-3  of  this  chapter. 

(iii)  Internal  Revenue  Service 
Pubhcation  1459.  "Actuarial  Values. 
Gamma  Volume,"  (8-89)  is  no  longer 
available  for  purchase  from  the 
Superintendent  of  Documents. 
However,  it  may  be  obtained  by 
requesting  a  copy  from: 
CC:DOM:CORP:T:R  (IRS  Publication 
1459),  room  5228.  Internal  Revenue 
Service.  FOB  7604.  Ben  Franklin 
Station,  Washington,  DC  20044.  This 
publication  includes  tables  for 
computing  depreciation  adjustment 
factors.  See  §1.170A-12  of  this  chapter. 

(d)  Effective  date.  This  section  is 
effective  as  of  May  1, 1989. 

§  1 .7520-2    Valuation  of  charitable 
interests. 

(a)  In  general— [\)  Valuation.  E.xcept 
as  otherwise  provided  in  this  section 
and  in  §  1.7520-3  (relating  to  exceptions 
to  the  use  of  prescribed  tables  under 
certain  circumstances),  the  fair  market 
value  of  annuities,  interests  for  life  or 
for  a  term  of  years,  remainders,  and 
reversions  for  which  an  income  tax 
charitable  deduction  is  allowable  is  the 
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present  value  of  such  inteijests 
detenniaed  under  §  1.7520-1. 

(2)  Prior-month  electionrule.  If  any 
part  of  the  property  intere^  transferred 
qualifies  for  an  income  taxlcfaaritable 
deduction  under  section  170(c),  the 
taxpayer  may  elect  (under  paragraph]  (b) 
of  this  section)  to  compute  the  pxesent 
value  of  the  interest  transforred  by  use 
of  the  section  7520  interest!  rate  for  the 
month  during  which  the  interest  is 
transferred  or  the  section  7520  interest 
rate  component  for  either  qf  the  2 
months  preceding  the  month  during 
which  the  interest  is  transf  trred. 
Paragraph  (b)  of  this  sectioi  i  explains 
how  a  prior-month  election  is  made. 
The  interest  rate  for  the  month  so 
elected  is  the  applicable  s&  iion  7520 
interest  rate.  If  the  actuarial  factor  for 
either  or  both  of  the  2  months  preceding 
the  month  during  which  the  interest  is 
transfared  is  based  on  a  mortality 
experience  that  is  different  from  the 
mortality  experience  at  the  date  of  the 
transfer  and  if  the  taxpayer  elects  to  use 
the  section  7520  rate  for  a  arior  month 
with  the  different  mortality  experience, 
the  taxpayer  must  use  the  actuarial 
factor  derived  from  the  mortality 
experience  in  effect  during  ihe  month  of 
the  section  7520  rate  elected.  All 
actuarial  computations  relai  ing  (o  the 
transfer  must  be  made  by  aj  plying  the 
interest  rate  component  and  the 
mortality  component  of  the  month 
elected  by  the  taxpayer. 

(3)  Transfers  of  more  thai  one  interest 
in  the  same  property.  If  a  ta;  [payer 
transfers  more  than  one  inte  rest  in  the 
same  property  at  the  same  l:  me,  for 
purposes  of  valuing  the  tran  sferred 
interests,  the  taxpayer  must  use  the 
same  interest  rate  and  mortality 
component  for  each  interest  in  the 
property  transferred.  If  more  than  one 
interest  in  the  same  propert  j  is 
transferred  in  two  or  more  s«parale 
transfers  at  different  times,  I  le  value  of 
each  interest  is  determined  1  y  the  use 
of  the  interest  rale  componei  »t  and 
mortality  component  in  effect  during 
the  month  of  the  transfer  of  I  hat  interest 
or.  if  applicable  under  parag^ph  (a)(2) 
of  this  section,  either  of  theflwo  months 
preceding  the  month  of  the  ti-ansfer. 

(4)  Information  required  w  ith  tax 
return.  The  following  information  must 
be  attached  to  the  income  tax  return  (or 
to  the  amended  return)  if  the  taxpayer 
claims  a  charitable  deduction  for  the 
preseut  value  of  a  temporary  or 
remainder  interest  in  properly — 

(i)  A  complete  description  of  the 
interest  that  is  transferred,  including  a 
copy  of  the  instrument  of  transfer: 

(ii)  The  valuation  date  of  tl  le  transfer; 


(iii)  The  names  and  identification 
numbers  of  the  beneficiaries  of  the 
transferred  interest; 

(iv)  The  names  and  birthdaies  of  any 
measuring  lives,  a  description  of  any 
relevant  terminal  illness  condition  of 
any  measuring  liie,  and  (if  applicable) 
an  explanation  of  how  any  terminal 
illness  condition  was  taken  into  account 
in  valuing  the  interest;  and 

(v)  A  computation  of  the  deduction 
showing  the  applicable  section  7520 
interest  rate  that  is  used  to  value  the 
transferred  interest. 

(5)  Place  for  filing  returns.  See  section 
6091  of  the  Internal  Revenue  Ckxle  and 
the  regulations  thereunder  for  the  place 
for  fihng  the  return  or  other  document 
required  by  this  section. 

(o)  Ejection  of  interest  rate 
componen  t — ( 1 )  Time  for  making 
election.  A  taxpayer  makes  a  prior- 
month  election  under  paragiaph  (a)(2)  of 
this  section  by  attaching  the  mforraation 
described  in  paragraph  (b)(2]  of  this 
section  to  the  taxpayer's  income  tax 
return  or  to  an  amended  return  for  that 
year  that  is  filed  within  24  months  after 
the  later  of  the  date  the  original  return 
for  the  year  was  filed  or  the  due  date  for 
filing  the  return. 

(2)  Manner  of  making  ejection.  A 
statement  that  the  prior-month  election 
under  sectitm  7520(a)  of  the  internal 
Revenue  Code  is  being  made  and  that 
identifies  the  elected  month  must  be 
attached  to  the  income  tax  return  (or  to 
the  amended  return). 

(3)  Revocability.  The  prior-month 
election  may  be  revoked  by  filing  an 
amended  return  within  24  months  after 
the  later  of  the  date  the  original  return 
of  tax  for  the  year  was  filed  or  the  due 
date  for  filing  the  return.  The  revocation 
must  be  filed  in  the  place  referred  to  in 
paragraph  (a)(5)  of  this  section, 

(c)  Effective  dates.  Paragraph  (a)  of 
this  section  is  effective  as  of  May  1. 
1989.  Paragraph  (b)  of  this  section  is 
effective  for  elections  made  after  June 
10, 1994. 

§1.7520-3    Limitation  on  the  application  of 
section  752a 

(a)  Internal  Revenue  Code  sections  to 
which  section  7520  does  not  apply. 
Section  7520  of  the  Internal  Revenue 
Code  does  not  apply  for  purposes  of — 

(1)  Part  L  subchapter  D  of  subtitle  A 
(section  401  et.  seq.),  relating  to  the 
irtcome  tax  treatment  of  certain 
qualified  plans.  (However,  section  7520 
does  apply  to  the  estate  and  gift  lax 
treatment  of  certain  quafified  plans  and 
for  purposes  of  determining  excess 
accumulations  under  section  4980A); 

(2)  Sections  72  and  101(b),  relating  to 
the  income  taxation  of  hfe  insurance, 
endowment,  and  annuity  contracts. 


unless  otherwise  provided  for  in  the 
regulations  under  sections  72, 101,  and 
1011  (see,  particularly,  §§1.101- 
2(e)(ll(iiiKfc)(2),  and  1.101  l-2(c). 
Example  8); 

(3)  Sections  83  and  451,  unless 
otherwise  provided  for  in  the 
regulations  under  those  sections; 

(4)  Section  457,  relating  to  the 
valuation  of  deferred  compensation, 
unless  otherwise  provided  for  in  the 
regulations  under  section  457; 

(5)  Sections  3121  (v)  and  3306(r), 
relating  to  the  valuation  of  deferred 
amounts,  unless  otherwise  provided  for 
in  the  regulations  under  those  sections: 

(6)  Section  6Q5&,  relating  to  valuation 
statements  evidencing  compliance  with 
quahfied  plan  requirements,  unless 
otherwise  provided  for  in  the 
regulations  under  section  6058; 

(7)  Section  7872.  relating  to  income 
and  gift  taxation  of  interest-free  loans 
and  loans  with  below-market  interest 
rates,  unless  otherwise  provided  for  in 
the  regulations  under  secticm  7872:  or 

(8)  Section  2702(a)(2)(A),  relating  to 
the  value  of  a  nonquahfied  retained 
interest  upon  a  transfer  of  an  interest  in 
trust  to  or  for  the  benefit  of  a  member 
of  the  transferor's  family;  and 

(9)  Any  other  sections  of  the  Internal 
Revenue  Code  to  the  extent  provided  by 
the  Internal  Revenue  Service  in  revenue 
rulings  or  revenue  procedures.  (See 
§§601.201  and  601.601  of  this  chapter). 

(b)  Other  limitations  on  the 
application  of  section  7520.  (Reserved) 

(c)  Effective  date.  Section  1.7520-3(a) 
is  effective  as  of  May  1, 1989. 

§  1.7520-4    Transitional  rules. 

(a)  Reliance.  If  the  valuation  date  is 
after  April  30. 1989,  and  before  June  10. 
1994.  a  taxpayer  can  rely  on  Notice  89- 
24,  1989-1  C.B.  660.  or  Notice  89-60. 
1989-1  C.B.  700  (See 
§601.601(d)(2)(ii)(b)  of  this  chapter),  in 
valuing  the  transferred  interest. 

(b)  Effective  date.  This  section  is 
effective  as  of  May  1, 1989. 

PART  20-€STATE  TAX;  ESTATES  OF 
DECEDENTS  DYING  AFTER  AUGUST 
16,  1954 

Par.  17.  The  authority  citation  for  part 
20  is  revised  to  read  as  follows: 

Authority:  26  VJS.C  7805. 
Section  20.^31-7  also  issued  under  2R 

U.S.C.  7520(c)(2). 
Section  20.2031-7A  also  issued  under  28 

U.S.C.  7520(c)(2). 
Section  20.7520-1  also  issued  under  26 

use.  7520(c)(2). 
Section  20.752O-2  also  issued  under  26 

U.S.C.  7520(c)(2). 
Section  20.7520-3  also  issued  tjndrr  26 

U.S.C.  7520(c)(2). 
Section  20.7520-4  also  issumI  under  26 

U.S.C.  7520(tK2). 
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Par.  18.  Section  §20.2013-4  is 
amended  by: 

1.  Revising  the  second  sentence  of  the 
introductory  text  of  paragraph  (a). 

2.  Revising  the  fourth  sentence  in 
Example  (2)  of  paragraph  (a). 

3.  The  revisions  read  as  follows: 


§20.2013-4 
transferred. 


Valuation  of  property 


(a)  •   *   *  If  the  decedent  received  a 
life  estate  or  a  remainder  or  other 
limited  interest  in  property  that  was 
included  in  a  transferor  decedent's  gross 
estate,  the  value  of  the  interest  is 
determined  as  of  the  date  of  the 
transferor's  death  on  the  basis  of 
recognized  valuation  principles  (see 
§§  20.2031-7  (or,  for  certain  prior 
periods,  §20.2031-7A)  and  20.7520-1 
through  20.7520-4).  *    *   * 

•  *         •         *         • 

Example  (2).  *   *   *  The  part  of  that  value 
attributable  to  the  life  estate  is  544,688  and 
the  part  of  that  value  attributable  to  the 
remainder  is  S55..'!12  (see  §  20.203 1-7 A(b)). 

*  *  •  «  • 

Par.  19.  Section  20.2031-0  is  added  to 
read  as  follows: 

§  20.2031  -0    Table  of  contents. 

This  section  lists  the  section  headings 
and  undesignated  center  headings  that 
appear  in  the  regulations  under  section 
2031. 

§2031-1     Definition  of  gross  estate: 
valuation  of  property. 

§20.2031-2     Valuation  of  stocks  and  bonds. 

§20.2031-3     Valuation  of  interests  in 
businesses. 

§20.2031-4     Valuation  of  notes. 

§20.2031-5     Valuation  of  cash  on  hand  or 
on  deposit. 

§  20.2031-6     Valuation  of  household  and 
personal  effects. 

§20.2031-7     Valuation  of  annuities, 
interests  for  life  or  term  of  years,  and 
remainder  or  reversionary  interests  for 
estates  of  decedents  for  which  the 
valuation  date  of  the  gross  estate  is  after 
April  30.  1989. 

§20.2031-8     Valuation  of  certain  life 
insurance  and  annuity  contmcts;  valuation 
of  shares  in  an  open-end  investment 
company. 

§20.2031-9     Valuation  of  other  property. 

Actuarial  Tables  Applicable  Before  May  1, 
1989 

§20.2031-7A     Valuation  of  annuities, 
interests  for  life  or  term  of  years,  and 
remainder  or  reversionary  interests  for 
estates  of  decedents  for  which  the 
valuation  date  of  the  gross  estate  is  before 
May  1.  1989. 

Par.  20.  Immediately  following 
§  20.2046-1  an  undesignated  center 
heading  and  §  20.2031  -7A  are  added  to 
read  as  follows: 


Actuarial  Tables  Applicable  Before 
May  1,1989 

§  20.2031 -7A    Valuation  of  annuities, 
interests  for  life  or  term  of  years,  and 
remainder  or  reversionary  interests  for 
estates  of  decedents  for  which  the 
valuation  date  of  tt>e  gross  estate  is  before 
May  1, 1989. 

(a)  Valuation  of  annuities,  interests 
for  life  or  term  of  years,  and  remainder 
or  reversionary  interests  for  estates  of 
decedents  for  which  the  valuation  date 
of  the  gross  estate  is  before  January  1 . 
1952.  Except  as  otherwise  provided  in 
§20.2031-7(b),  if  the  valuation  date  of 
the  decedent's  gross  estate  is  before 
January  1.  1952,  the  present  value  of 
annuities,  life  estates,  terms  for  years, 
remainders,  and  reversions  is  their 
present  value  determined  under  this 
section.  If  the  valuation  of  the  interest 
involved  is  dependent  upon  the 
continuation  or  termination  of  one  or 
more  lives  or  upon  a  term  certain 
concurrent  with  one  or  more  lives,  the 
factor  for  the  present  value  is  computed 
on  the  basis  of  interest  at  the  rate  of  4 
percent  a  year,  compounded  annually, 
and  life  contingencies  as  to  each  life 
involved  from  values  that  are  based  on 
the  Actuaries'  or  Combined  Experience 
Table  of  Mortality,  as  extended.  This 
table  and  related  factors  are  described  in 
former  §81.10  (as  contained  in  the  26 
CFR  Part  81  edition  revised  as  of  April 
1.  1958).  The  present  value  of  an 
interest  measured  by  a  term  of  years  is 
computed  on  the  basis  of  interest  at  the 
rate  of  4  percent  a  year. 

(b)  Valuation  of  annuities,  interests 
for  life  or  term  of  years,  and  remainder 
or  reversionary  interests  for  estates  of 
decedents  for  which  the  valuation  date 
of  the  gross  estate  is  after  December  31. 
1951,  and  before  January  1,  1971. 
Except  as  otherwise  provided  in 
§20.2031-7(b).  if  the  valuation  date  for 
the  decedent's  gross  estate  is  after 
December  31. 1951.  and  before  January 
1,  1971,  the  present  value  of  annuities, 
life  estates,  terms  of  years,  remainders, 
and  reversions  is  their  present  value 
determined  under  this  section.  If  the 
valuation  of  the  interest  involved  is 
dependent  upon  the  continuation  or 
termination  of  one  or  more  lives,  or 
upon  a  term  certain  concurrent  with  one 
or  more  lives,  the  factor  for  the  present 
value  is  computed  on  the  basis  of 
interest  at  the  rate  of  3  Vz  percent  a  year, 
compounded  annually,  and  life 
contingencies  as  to  each  life  involved 
are  taken  from  U.S.  Life  Table  38.  This 
table  and  related  factors  are  set  forth  in 
former  §  20.2031-7  (as  contained  in  the 
26  CFR  Part  20  edition  revised  as  of 
April  1,  1984).  Special  factors  involving 
one  and  two  lives  may  be  fotji^  in  or 


computed  with  the  use  of  tables 
contained  in  the  pubhcation  entitled 
"Actuarial  Values  for  Estate  and  Gift 
Tax."  Internal  Revenue  Service 
Publication  Number  11  (Rev.  5-59). 
This  publication  is  no  longer  available 
for  purchase  from  the  Superintendent  of 
Documents.  However,  it  may  be 
obtained  by  requesting  a  copy  from: 
CC:DOM:CORP:T:R  (IRS  Publication 
11).  room  5228.  Internal  Revenue 
Service.  FOB  7604.  Ben  Franklin 
Station.  Washington,  DC  20044.  The 
present  value  of  an  interest  measured  by 
a  term  of  years  is  computed  on  the  basis 
of  interest  at  the  rate  of  3  V2  percent  a 
year. 

(c)  Valuation  of  annuities,  interests 
for  life  or  term  of  years,  and  remainder 
or  reversionary  interests  for  estates  of 
decedents  for  which  the  valuation  date 
of  the  gross  estate  is  after  December  31, 
1970,  and  before  December  1,  1983. 
Except  as  otherwise  provided  in 
§  20.2031-7(b).  if  the  valuation  date  of 
the  decedent's  gross  estate  is  after 
December  31.  1970,  and  before 
December  1,  1983.  the  present  value  of 
annuities,  life  estates,  terms  of  years, 
remainders,  and  reversions  is  their 
present  value  determined  under  this 
section.  If  the  valuation  of  the  interest 
involved  is  dependent  upon  the 
continuation  of  or  termination  of  one  or 
more  lives  or  upon  a  term  certain 
concurrent  with  one  or  more  lives,  the 
factor  for  the  present  value  is  computed 
on  the  basis  of  interest  at  the  rate  of  6 
percent  a  year,  compounded  annually, 
and  life  contingencies  are  determined  as 
to  each  male  and  female  hfe  involved, 
from  values  that  are  set  forth  in  Table 
LN.  Table  LN  contains  values  that  are 
taken  from  the  life  fable  for  total  males 
and  the  life  table  for  total  females 
appearing  as  Tables  2  and  3. 
respectively,  in  United  States  Life 
Tables:  1959-  1960.  published  by  the 
Department  of  Health  and  Human 
Services.  Public  Health  Service.  Table 
LN  and  related  factors  are  set  forth  in 
former  §  20.2031-10  (as  contained  in  the 
26  CFR  part  20  edition  revised  as  of 
April  1.  1994).  Special  factors  involving 
one  and  two  lives  may  be  found  in  or 
computed  with  the  use  of  tables 
contained  in  Internal  Revenue  Service 
Publication  723,  "Actuarial  Values  I: 
Valuation  of  Last  Survivor  Charitable 
Remainders."  (12-70).  and  Internal 
Revenue  Service  Publication  723A. 
"Actuarial  Values  II:  Factors  at  6 
Percent  Involving  One  and  Two  Lives." 
(12-70).  These  publications  are  no 
longer  available  for  purchase  from  the 
Superintendent  of  Documents. 
However,  a  copy  of  each  may  be 
obtained  from:  CC :DOM:CORP;T :R  (IRS 
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Publication  723/723A).  roo  n  5228, 
Internal  Revenue  Service,  POB  7604. 
Ben  Franklin  Station.  \Vash(ing«an.  DC 
20044. 

Par.  21.  Section  20.2031-17  is 
redesignated  as  §  20.2031-/  A, 
F>aragrapb  (d)  and  amended  as  follows: 

1.  The  following  redesign  stion  table 
indicates  the  old  CFR  unit  r  umbers  for 
§  20.2031-7  and  the  corresp  onding  new 
CFR  unit  numbers  for  §  20.^03 1-7 A(d): 


Old  CFR  unit  No.  in 
§20.2031-7 


§20-2031-7  heading  . 

(a)  

(a)(1) 

(a)(2)  .._ 

(a)(3) 

(b)  

(b)(1) 

(b)(2)  ...._ 

(b)(3)  ..._ 

(b)(3)(i) „ 

(b)(3)(ii) 

(c)  through  (f)  


Corre  iponding  new 
No.  in§  20.2031 -7A 


_L 


Paragr^  (d)  bead- 
le 

(d)(1). 
(d)(1)(i, 

(d)(i)(ii 

{d)(2). 

(d)(2)(i: 

(d)(2)(i. 

(d)(2)(i.  I 

(d)<2)(u  <A). 

(d)(2)(ii  (B) 

(d)(3)  tf  rough  (d)(6). 


2.  The  paragraph  heading 
paragraph  (d)  is  revised. 

3.  Paragraphs  (d](l)(i)  and 
revised. 

4.  Paragraph  (d)(5).  third  ; 
sentences  are  revised  and  a 
soiitence  is  added  after  the  fi 
sentence. 

5.  Paragraph  (d)(6).  the  h 
T..bles  A.  B,  and  LN  are  rev 

6.  TYie  added  and  revised 
rt;ad  as  follows: 


For 

(iii)are 

1  mi  fourth 
I  levv 
lirth 


Pi 


dings  for 

ed. 

(revisions 


§  20.2031 -7A    VaJuation  of  anriurties. 
interests  fof  life  or  term  of  year  j.  artd 
remainder  or  reversionary  Inter  BSts  (or 
estates  of  decedents  for  which  the 
valuation  date  cf  the  gross  estate  is  t>etore 
May  1,1989. 


v'o 


(d)  Valuation  of  annuitits, 
for  life  or  term  of  years,  and 
or  reversionary  interests  for 
decedents  for  which  the  \ 
of  the  gross  estate  is  after  Nt 
J  983.  and  before  May  1.  198. 
genera],  (i)  Except  as  otherw^ 
provided  in  §20.2031-7(b).  i 
decedent  died  after  Novem 
and  the  valuation  date  for  th« 
estate  is  before  May  1.  1989, 
market  value  of  annuities, 
terms  of  years,  remainders, 
reversions  is  their  present  va 
determined  under  this  sectioi  i 
decedent  died  after  Novenibc  r 
and  before  August  9,  1904.  oi 
whe.'-o  the  valuation  date  of 
decedent's  gross  estate  is  befdre 
1989.  if,  on  December  1.  198: 
decedent  was  mentally 
that  the  disposition  of  the 


^biT 


hfi! 

ail 


interests 
emainder 
dstates  of 
aluifition  date 
■ember  30, 
(1)  In 


the 

30,  1983, 

grass 
he  fair 

estates, 

d 
ue 

Ifihe 

30,  1983, 

in  cases 

May  1, 
.the 
incon  peteni  so 
s 


de«  edent' 


property  coiuld  not  be  changed,  and  the 
decedent  died  on  or  after  December  1 , 
1983,  without  having  regained 
competency  to  dispose  of  the  decedent's 
property,  or  if  the  decedent  died  within 
90  days  of  the  date  on  which  the 
decedent  first  regained  competency,  the 
fair  market  value  of  annuities,  life 
estates,  terms  for  years,  remainders,  and 
reversions  included  in  the  gross  estate 
of  such  decedent  is  their  present  value 
determined  under  either  this  section  or 
§  20.2031-7A(c).  at  the  opUon  of  the 
taxpayer.  The  value  of  annuities  issued 
by  companies  regularly  engaged  in  their 
sale,  and  of  insurance  policies  on  the 
lives  of  persons  other  than  the  decedent, 
is  determined  under  §20.2!iJ  1-8.  The 
fair  market  value  of  a  remainder  interest 
in  a  charitable  remainder  unitrust,  as 
defined  in  §  1.664-3  of  this  chapter,  is 
its  present  value  determined  under 
§  1.664—4  of  this  chapter.  The  fair 
market  value  of  a  life  interest  or  term  for 
years  in  a  charitable  remainder  unitrust 
is  the  fair  market  value  of  the  property 
as  of  the  date  of  valuation  less  the  fair 
market  value  of  the  remainder  interest 
on  such  date  determined  under  §  1.664- 
4  of  this  chapter.  The  fair  market  value 
of  the  interests  in  a  pooled  income  fund, 
as  defined  in  §  1.642(c)-5  of  this 
chapter,  is  their  value  determined  under 
§  1.642(c)-6  of  this  chapter. 
•         •         »         »         • 

(iii)  In  all  examples  set  forth  in  this 
section,  the  decedent  is  assumed  to  have 
died  on  or  after  August  9.  1984.  with  the 
valuation  date  of  the  decedent's  grcjss 
estate  before  May  1,  1989.  and  to  have 
been  competent  to  chajige  tlie 
disposition  of  the  properly  on  December 
1,1983. 
***** 

(5)  Actuarial  computations  by  the 
Internal  Revenue  Service.  *   •   •  Table 
LN  contains  values  of  Ix  taken  from  the 
life  table  for  the  total  population 
appearing  as  Table  1  of  United  States 
Life  Tables:  1969-71.  published  by  the 
Department  of  Health  and  Human 
Services,  Public  Health  Service.  Many 
special  factors  involving  one  and  two 
lives  may  be  found  in  or  computed  with 
the  use  of  the  tables  contained  in 
Internal  Revenue  .Service  Publication 
723E,  "Actuarial  Values  H:  Factors  at  10 
Percent  Involving  One  and  Two  Lives," 
(12-83).  This  publication  is  no  longer 
available  for  purchase  from  the 
Superintendent  of  Documents. 
However,  it  may  be  obtained  by 
requesting  a  copy  from; 
CC:DOM:CORP:t:R  (IRS  Publication 
723E),  room  5228,  Internal  Revenue 
Service.  POB  7604,  Ben  Franklin 
Station,  Washington,  DC  20044. 

(6)  •    •   • 


Table  A 

Table  A— Single  Life,  Unisex,  10 
Percent — Table  Showing  the  Present 
Worth  of  An  Annuity,  of  a  Life  Estate, 
and  a  Remainder  Interest — Applicable 
for  Transfers  After  November  30, 
1983,  and  Before  May  1,  1989 

•        *        •         »        * 

Table  B 

Table  B — Term  Certain,  Unisex,  10 
Percent — Table  Showing  the  Present 
Worth  of  an  Annuity  for  a  Term 
Certain,  of  an  Income  Interest  for  a 
Term  Certain,  and  of  a  Remainder 
Interest  Postponed  for  a  Term 
Certain — Applicable  for  Transfers 
After  .November  30,  1983,  and  before 
May  1,  1989 

***** 

Table  LN 

Table  LN — Applicable  for  Transfers 
After  Novemlx^r  30. 1083,  and  Before 
May  1.  1989 

«         •         •         *         • 

Par.  22.  New  §  20  2031-7  is  ridded  to 
read  as  follows: 

§  20.2031-7    Valuation  of  annuities, 
interests  for  life  or  term  of  years,  and 
remainder  or  reversionary  interests  for 
estates  of  decedents  for  which  the 
valuation  date  of  the  gross  estate  is  after 
April  30, 1989. 

(a)  In  general.  Except  as  olherwi.stf 
provided  in  paragraph  (b)  of  this  section 
and  §  20.7520-3(b)  (p<:rtaiiiing  to  certain 
limitations  on  the  u^«  of  prescribed 
tables),  the  fair  market  value  of 
annuities,  life  estates,  terms  of  years, 
remainders,  and  reversionary  interests 
for  estates  of  decedents  is  the  present 
value  of  such  interests,  determined 
imder  parag.'-aph  (d)  of  this  section.  The 
regulations  in  this  and  in  related 
sections  provide  tables  with  standard 
actuarial  factors  and  examples  that 
inu.strate  how  fo  use  the  tables  to 
compute  the  present  value  of  ordinary 
annuity,  life,  and  remainder  interr?sts  in 
property.  These  sections  also  refer  to 
standard  and  special  actuarial  factors 
that  may  be  necessary  to  compute  the 
present  value  of  similar  interests  in 
more  unusual  fact  situations. 

(b)  Commercial  annuities  and 
insurance  contracts.  The  value  of 
annuities  issued  by  companies  regularly 
engaged  in  their  sale,  and  of  insurance 
policies  on  the  lives  of  persons  other 
than  the  decedent,  is  determined  und«jr 
§20.2031-8.  See  §  20.2042-1  with 
re.spect  to  insurance  policies  on  the 
decedent's  life. 

(c)  Actuarial  valuations  before  May  J. 
1989.  The  present  value  of  annuities, 
life  estates,  terms  of  years,  remainders, 
and  rcversicms  for  estates  of  decedents 
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for  which  the  valuation  date  of  the  gross 
estate  is  before  May  1,  1989,  is 
determined  under  the  following 
sections: 


Valuation  date 


After 


12-31-51 
12-31-70 

11-30-83 


Before 


01-01-52 
01-01-71 
12-01-G3 
05-01-39 


(d)  Actuarial  valuations  after  April 
30.  19ti»—[\)  In  general  Except  as 
othfirwise  provided  in  parsgraph  (h)  of 
this  section  and  §  20.7520-3fb) 
(pertaining  to  certain  limitations  on  the 
use  of  prescribed  tables),  if  the  valuation 
date  for  the  gross  estate  of  the  decedent 
is  after  April  30, 1989,  the  fair  market 
value  of  annuities,  life  estates,  terms  of 
years,  rerrainders,  and  reversionary 
interests  is  their  present  value 
determined  by  use  of  standard  or  spedal 
section  7520  actuarial  factors.  These 
factors  are  derived  by  using  tJie 
appropriate  section  7520  interest  rate 
and,  if  applicable,  the  mortality 
component  for  the  valuation  date  of  the 
interest  that  is  being  valued.  See 
§§20.7520-1  through  20.7520-4. 

(2)  Specific  Interests— [i]  Charitable 
Remainder  Trusts.  The  fair  market  value 
of  a  remainder  interest'  in  a  pooled 
income  fund,  as  defined  in  §  1.642(c)-5 
of  this  chapter,  is  its  value  determined 
under  §  1.612(c)-6(e)  of  diis  chapter. 
The  fair  maiket  value  of  a  remainder 
interest  in  a  charitable  remainder 
annuity  trust,  as  defined  in  §  1.6e4-2(a) 
of  this  chapter,  is  its  present  value 
determined  under  §  1.664-2(c)  of  this 
chanter.  The  fair  market  value  of  a 
roiuaindcr  interest  in  a  charitable 
re.Tiaiu'.'dr  unitru.'it,  as  defined  in 
§  1.654-3  of  this  chapter,  is  its  present 
value  determined  under  §  1.664-4(1:)  of 
this  chapter.  Th^  Jair  market  value  of  a 
life  interest  or  term  of  years  in  a 
ch.iri table  lernainder  uiiitrust  is  the  fair 
m.irkot  value  of 'he  prop>;>rty  as  of  the 
d.'jte  ^•f  v'-j'uafion  less  tLe  *3ir  mark:t 
value  of  the  rtniainrior  inti^r^-;-  cii  fh:il 
date  detcnnined  un'!!;.-  §  l.rfi}-4iV.)  rjf 
this  fJvapter. 

(i.)  Crdtncr/  .'r;;iia:r-ti-\-i\iJ 
rfiverslonnry  inh'cestr,.  If  ihe  int.^n-?,!  to 
he  va.uod  is  to  take  e'ft;(.i  after  a  deHnifo 
nurr.her  of  years  cr  F.ft.jr  the  de.ith  of  one 
iiidivio'uoJ,  iYi'i  present  v  a  I  li.^  of  .'he 
interest  i3  compufed  by  inuitiply:,';^  the 
v.ilue  rif  the  property  by  the  apprf)r-.r;.ite 
Hiniaijider  interest  actuarial  facter'lth.it 
corresponds  to  the  applicable  section 
7520  interest  rate  and  remainder  interest 
period)  in  Table  B  (for  a  form  certain)  or 


Table  S  (for  one  measuring  lifej.  as  tlie 
case  niay  be.  Tables  B  and  S  are 
included  in  paragraph  (d!(6)  of  this 
seciion  and  in  Internal  Revenue  Service 
Publicati.sn  1437.  For  infi.TmaLion  about 
obtair.i.ng  actuarial  factors  for  other 
types  of  remainder  interests,  see 
paragraph  (d)(4)  of  this  section. 

(iii)  Ordinary  ter.j^-nf.yenrs  and  Ufa 
interf^sts.  If  the  interest  to  be  valued  is 
the  right  of  a  person  to  receive  the 
income  of  i:ertain  property,  or  to  use 
certain  nonincome-producing  property, 
for  a  term  of  years  or  for  the  life  of  one 
individual,  the  present  value  of  the 
interest  is  computed  by  multiplying  the 
value  of  the  property  by  the  appropriate 
term-of-years  or  life  interest  actuarial 
factor  (that  corresponds  to  the 
applicable  section  7520  interest  rate  and 
term-of-years  or  life  interest  period). 
Internal  Revenue  Service  Publication 
1457  includes  actuarial  factors  for  an 
interest  for  a  term  of  years  in  Table  B 
and  for  the  life  of  one  individual  in 
Table  S.  However,  term-of-years  and  life 
interest  actuarial  factors  are  not 
included  in  Table  B  or  Table  S  in 
§  20.2031-7(d)(6)  of  this  chapter.  If 
Internal  Revenue  Service  Publication 
1457  (or  any  other  reliable  source  of 
term-of-years  and  life  interest  actuarial 
factors)  is  not  conveniently  available,  an 
actuarial  factor  for  tlie  ir.torcsl  may  be 
derived  mafhematicaUy.  This  act  ia.-ial 
fi-.ctnr  may  be  dr-rived  by  subtracting  tho 
coinlative  n.nuir.dnr  fa'cor  (th-if 
corre.spcnds  to  the  arplicsLle  section 
7.')20  ;nfrr;?st  r-ilt'  .-j.;.-!  rhe  fr;rm  cf  y!.:;:rs 
or  the  life)  ir;  T  Tfis  5  (;".)r  a  Jonn  of 
ye...'..)  or  in  Tdfc'o  S  (icr  the  hfe  of  one 
ind.viduai)  in  §  ^'0  2(i:il-7UiiH],  .is  t.:  • 
t:<'.se  in.jy  Jc.  fr<».-n  l.Cr:(jrJC;o.  Tor 
irror.n-jtiin  about  oitiinlrq  ac?  isi;.;! 
factors  for  '->:her  typts  of  }K.'iii'^f-y'-;rs 
and  li.^e  icl-v,T;'-:Ls.  '•.ee  pvirng.r:jph  {dj(  i)  f*f 
this  sec'icn. 

(ivj  Annu:Uc<\  [A)  If  ih;?  intc.-e.st  U?  be 
valued  KS  the  ripi.t  vA a  p't  rscn  to  receive 
an  ar.nuity  lh:,t  15  p-iyabJe  ul  tha end  cf 
each  year  for  a  t»;nn  of  jssrs  or  fcr  the 
l:fp  of  one  individual,  the  present  value 
of  the  interest  is  computed  by 
multiplying  the  aggregate  anoimt 


Applicable  section 


2C.2C31-7A<a) 
20.2C3i-7A(b) 
20.203l-7A(c) 
20.2031 -7A(d) 


payable  annually  by  t.he  appropriate 
annuity  actuarial  factor  (thst 
ccrre.>ponds  to  tha  app!;c3;,'le  section 
7520  interest  rate  and  annuity  period). 
Internal  Revenue  Pubiicaacn  1457 
includ.cs  aclu.aial  factors  in  Table  B  (for 
an  annuity  payable  for  a  term  cf  years) 
and  in  Table  S  (fcr  an  annuity  payable 
for  the  fife  of  one  individual).  However, 
annijity  actuarial  factors  are  not 
included  in  Table  B  or  Table  S  in 
paragraph  (d)(6)  of  diis  section.  If 
Internal  Revenue  Service  Publication 
1457  (or  any  other  reliable  source  of 
annuity  actuarial  factors)  is  not 
conveniently  available,  a  required 
annuity  factor  for  a  term  of  years  or  for 
one  life  may  be  mathematically  derive*). 
This  annuity  factor  may  be  derived  by 
subtracting  the  apphcable  remainder 
factor  (that  corresponds  to  the 
applicable  section  7520  interest  rate  and 
annuity  period)  in  Table  B  (in  the  case 
of  a  term-of-years  annuity)  or  in  Table 
S  (in  the  case  of  a  one- life  annuity)  in 
paragraph  (d)(6)  of  this  section,  as  the 
case  may  be,  from  1.000000  and  then 
dividing  the  result  by  the  apphcable 
section  7520  interest  rate  expressed  as  a 
decimal  number. 

(B)  If  the  annuity  is  payable  at  the  end 
of  semiannual,  quarterly,  monthly,  or 
weekly  periods,  the  product  obtained  by 
multiplying  the  annuity  fact  or  by  the 
aggregate  amount  payable  &rjiiia]!y  is 
then  multiplied  by  the  3ppl=r.ible 
adi;is:mrnt  factor  set  fcnh  in  Tab'eK  f'.;r 
payments  made  at  the  end  of  the    • 
spt^ified  pcri.>.5.s.  The  urci'itioni  of  this 
parnpnph  !d)(2)('v)(S;  are  iiiustr.trd  by 
the  lol'Gwing  ex.unpl..': 


£.*:;••, V 


.  Af  'h  ■ 


re  ci'nt 


deatli  ■:.  J.in'.:a.-7  (i5<^j,  the  rr-.  7j.. 

iseiiiitlpd  io  r«»t.i>i' «  jn  in.-  ■.'..'» 

a  y.,'i,r  for  ii'e  paviM.f  in  i'  ■  .,  .,y 

in$i?<li.TH'nls  ai  di'?  »;-.d  of  <-u  .Ii ;.  Tit.!!.  Ihi 
El.  .:!.•;)  7.'>20  r^'  .■  r-.r  j.J.K.-.ry.'  .;•^is  !.„ 
pcrriMil.  I  I!.'..-  Tithhi S. thd  rLir.:<nd.r  im tr.i 
at  r<.ti  (vt.'iTPnt  fjf  JD  iiidjvi.fj,  I  c'^-fd  71  'S 
AU\  18.  )1y  03.T*  f  ;-»;:i;  the  fer.iti.n'Kf  hcXiff  lo 
sn  s:;7>uify  fai  tcr.  ns  drscrii^ed  tbovr,  tin.* 
onnuily  f.irtor  at  o.(>  jwrw:.-;!  for  an  iitdlvidi.;;! 
amid  72  is  6.2:i3fi  (1  UCOCO  ininr.s  4()5.in. 
divided  by  .090).  Lrdi;r  T.i!  !e  K.  the 
adjiistmeiit  factor  under  tlie  (.fiJL'.Tn!  for 
pavmi-'its  inadn  s\\  the  ond  of  mlIj  r;:ii!i:!,lv 
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ptTiod  at  the  rate  of  9.6  pe 
The  ag^re^ate  annual  amot)nt 
multiplied  by  the  factor  6 
prodiiit  multiplied  by  l.(>433 
value  of  the  annuity  at  the 
decedent's  death  is.  thsref; 
(S15.(«X)xG  2355x1.0433) 


ppt  is  1.04:^3. 
.$15,000.  ir: 
356  and  the 

The  presefif 
Jate  of  the 
$'.r.5R4  «il' 


1  MS 


vsl 


at? 


qui.  (Xf 


oti  ij 


thR 


maile 


t  le , 
2  I 


(C)  If  an  ar.nuit y  is  pi 
Ifffgif.ning  of  annual.  s< 
f^'iiirferly.  nionthly,  nr  v 
Tor  a  term  of  yt;ars,  tht 
Jiiinuity  is;  computed  by 
t»S)>rrgate  amaunt  payob 
ihwarsriuity  factor  dpscr; 
p.jirdi;niph  (d)(2)(iv)(A 
nnti  tht;  product  so  olitai 
muiiiplied  by  the  adjust 
T.thl»;  J  at  the  appropri 
coniponent  for  payment  ; 
bftginning  uf  specified  p 
annuity  is  payable  at  thf 
tinnual,  senuannual 
or  w«jkly  periods  for 
thf  value  of  the  annuity 
the  first  payment  plus 
of  d  similar  annuity,  the 
of  which  is  not  to  be 
of  thif  payment  period. 
r>r<!vided  in  this  paragra 

( v)  Annuity  and  unitn 
a  term  of  yean  or  until 
of  an  individual.  See  § 
litdKiKv)  of  this  chapter 
c;xplaining  how  to  comp 
value  of  an  annuity  or 
ihrtt  i.s  payable  until  the 
lapse  of  a  specific  nu 
ihe  death  of  an  individu 

())  Transitional  rule.  ( 
\<aluation  date  is  after  Aj 
and  before  June  10.  1994 
rely  on  Notice  8«»-24,  1 
or  Notice  0*MiO.  19Rt»-l 

(ill  U' a  decedent  dies  a 
lyH9.  andifonMoy  1.  I 
d^cfrtieiit  was  mentally  i 
th;it  ihe  disposition  of  th 
fjrf'.p'rrty  could  not  bf^cft 
decedent  dies  without  h 
'.ompt^tf^ncy  to  cH.spost:  o 
liropfrrty  or  dies  withui 
' f-ittr  na  "which  fhe  de<.t>il 
i:(irrip»ttnncy,  ihe  fair  fanr 
fri.i'uries.  life  Hst-ites,  t<:i- 
f  iiii>ind'.Ts.  aiid  r^-versi 
1 1 ii;  j^ra.sij  c.'itate  of  tit^f  'U. : 
|ift«>(:nt  u.due  dftkTm:n.yt 
i  tn.j  isectunt  or  under  the 
'ici;Tiona[)pliCfiblt-  at  th»f 
'teo/lcnt  beciunH  mental 
;>t  ihe  option  of  the  diiu-c 
l-Vjf  ^:>tataple.  s«."  ^  2CJ.<iO' 

('»)  Puhlicatioits  and 
r  iinfiutntions  hy  tlw  (at 
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Service.  Many  standard  actuarial  factors 
not  included  in  paragraph  (d)(6)  of  this 
3€'Ction  are  included  in  Internal  Revenue 
Ser.'ice  Publication  1457.  'Actuarial 
Values,  Alpha  Volume,"  (H-89) 
Publication  1457  also  includes 
examples  that  illusfraie  h  iw  to  conipute 
mur.y  special  factors  for  :.-iore  unasual 
iituations.  A  copy  of  this  pubiicafuui 
nay  he  purchased  frorfi  the 
Superintendb-nt  of Documtrns.  linitf..! 
Stifes  Ctivemment  Printing  Office, 
JVai^hington.  DC  20402  If  a  sj.ecidl 
f'iCtor  is  required  i!i  tho  c.isf  of  an  actu.«! 
decedent,  the  .Service  timy  furnish  the 
fat  lor  to  the  ex'.-cator  upo.t  a  reque-jt  for 
a  ruling.  Thii  request  for  a  ruling  must 
be  accompanied  by  a  recitation,  of  the 
facJs  including  a  statement  of  the  date 
of  birth  for  each  measuring  life,  the  datv 
of  the  decedent's  death,  any  othtr 
f'.pplicable  dates,  and  a  copy  of  the  will. 
fmst.  or  other  relevant  dm:umon«s.  A 
request  for  a  ruling  must  cuinply  with 
f  he  instructions  for  requesting  a  ruling 
published  periodically  in  the  Internal 
Revenue  Bullwin  (see  »;§  601.201  and 
601  601(d)(2KuK6)  of  this  chapJer)  and 
include  paym-or;t  of  the  n'quin^d  't_-.er 
fee 

1 5)  Exaatpie^  The  provisions  of  this 
itrction  are  illustrated  by  the  follrtwiiig 
-examples. 

Example  I  Hemiitnder  payable  at  nr 
t'ndividual'x  death.  The  deti-derit.  or  >he 
decedent's  estate,  was  etititled  to  rw:eive 
certiun  pfopert>  worth  $50,000  ufn>a  fh** 
death  of  the  de'„f  dent's  elder  sisJer.  to  *vhoni 
rKe  ini.onie  was  fiequeathed  for  hfe  Ttie 
decfrdent  died  iii  February  19?H    A»  the  ruae 
of  tlifc  dM;edent's  death,  the  elder  si.ster  was 
4^  yf!di-s  5  months  old  t.t  PVtipjary  iu«l0.  the 
SHitior-  7520  rdt*'  wjs  <4  H  fiero-rit   Under 
Table  .S  m  pacattfiiph  (dl(f.)  oi  fhis  secnorr. 
the  rem.nruler  facr-»r  at  9  ft  p»rrf  r-ct  tor 
detenu  in  f(K  tne  preser't  Vdhteuf  the 
i-en  iinder  ir.t'-res^  due  at  ttie  dt  jth  ttt .; 
per.sor.  at>d  *':  rhe  aurx'.fier  !>}"  yfrifs  t:ear*es> 
fl^.e  elder  si     ■;  ,  ;..  ta;i[  j-^e  jt  >|.e  d«x:edetif- 
'lejth.  is   l'i.^^l    The  pcerient  vilufi.f  th- 
rtNTwiruier  iat«r>^st  hc  the  d.!r»'  '.<L"t(if- 
de':f-r}f-rifs  d«^;t't-  . «.  tSicretO'i-  ti.f.'^*.  ))«i 

Er'jrnple  2  ioc^fm^  pay^.h!"  /i  >r  iit: 
i.nlijuiuidshff  A's  pa.v!!t  tfi:-(.  tfcjihrd  -.n 
iru.oti)e  ififf-rpst  »r;  pir'>perty  f:,  K  tor  (tt»-.  \ni''\ 
!  !■  h  rH;iiair»der  rrutr^si  fja.ssir  (.;  f,  H  it  \'  i 
lU.  !f  h   A.t  the  fa<ie  ot  the  p.-.Teff*  d»--,fti  in 
r>  tf>i..t;r  tWi.  t!i»:  '.AjltiK  ft  fhi^  f.-r«.{i«,r*y  w,:.  > 
iSO.fKKj  ;tnd  A  wus  30  yy.irs  tO  trsixith-.  old 
Ihe  s«ctu>a  7520  ntte  m  fU  to>;+-r  t'>rt>»  w,!> 
t*»  1  percent  Under  Table  S  in  inratjraph 
(d)(Moffhis  ifffi'iti,  the  rem.'iK'.e:  t«;tur  . 
Ill  i  (lerrwit  f.'ir  deterrnui'na  tS,-  pffsf-nt 
'  ilui-  ui  the  rerdijn Jer  tritM,).i*?  ,(i^,j.  jf  x\\^■ 
'leath  ot  a  tK.Tsoti  .i|;Kd  M.  ttie  (tu.-olier  ot 
/'■■■irs  '.i'>,(;<.t  to  A-i  rt);e  .it  rh**  df-v.>^dfnt's 


death,  is  .03753.  Converting  this  remainder 
t'cic,"or  to  an  income  factor,  as  descritied  m 
paragniph  (d)(2Kiii)  of  this  settiou.  the  factor 
for  determining  the  present  value  of  an 
iJHOiP.e  iatereil  for  the  life  of  a  {XT.son  sged 
31  i»  9f.2«7.  The  present  value  of  A's  intere.st 
i'.T  the  tune  of  the  parent's  death  is,  thi^refore, 
'?A>J.123.50  ($50.iX»x.<)6247) 

ty.r,tr,plc  J.  Av.nuily  payciNe  for  an 
ir'liidtint'yl'fc  A  puf<  based  an  .iri':ui(y  t.;i 
ihe  f»enefit  of  both  A  ij..d  F^  Ui\d.:rtftt  iernis 
v:  ihe  annuity  con;ru(t.  <!  As  deiiili.  e» 
sji.n/iv-.»r  ar.nutty  of  $10,000  .j  ynnr  p.iyati'e  i:i 
e«]ua)  -srniianaual  iiistallniints  ru-tde  at  the- 
end  of  each  iritfcrv£r  is  payable  to  H  for  life 
A  dirtj  in  Septeisit-er  l^nh.  f'oi  SeplenibtT 
I'ift'i,  the  section  7520  rait,  was  y.(.  percent 
.\t  As  death.  R  was  45  years  7  nionihs  old. 
I  'ndef  7 able  S  in  paragraph  (<'.;{fi)  of  this 
Sc:t!ion.  the  factor  at  9.6  [>er(,ent  for 
deterfnining  the  f-reseat  value  (;f  the 
renairder  interest  at  the  death  of  a  (>trrsori 
a^e  46  (the  nuir.ber  of  years  nearest  H's  actual 
ngel  is  1 1013.  By  i:onverting  the  fa(  tor  to  an 
annuity  factor,  as  des*.ribed  iti  paragraph 
fdl(2)(!i)  of  this  se'ttion,  the  f.u;tor  for  the 
prt;sent  value  of  an  annuity  payable  until  the 
death  of  a  person  age  46  is  9.2695  (1  OOCKMI 
minus  .11013,  d:v  ided  by  .09f)l  The 
adiust.-iient  factor  from  Table  K  in  parugrapti 
(d)(6|  of  this  section  at  an  interest  rate  of  9  fi 
percent  for  stmian.iual  annuity  payments 
made  at  the  end  of  the  period  is  1  0235  The 
present  value  of  the  annuity  at  the  dite  of  A'^ 
death  is.  therefore.  $94,873  33 
I S  10,000x9  2695X 1 .0235) 

LKample4.  Annuity  payable  for  a  tf-an  of 
yettrs  I  he  decedent,  or  the  decedent  s  estate, 
was  entitled  to  ret.eive  a.t  annuity  ot  $10,000 
a  year  payable  in  equal  quarterly  in.>ta!lments 
at  'he  end  of  each  quarter  throughout  <i  term 
ceraut  The  det^deut  died  in  February  19<MI 
for  f-ebruaty  lOW.  the  set  tio:;  7520  rate  was 
9  8  peri  eat  A  quarterly  puyrnent  had  just 
been  made  prior  to  the  decedent's  drath  and 
payments  were  to  'ontinue  for  5  more  ye.irs 
Uider  Table  B  in  pamgr.-ph  (d)(6)  f>t  this 
section  for  the  interest  rate  of  9  H  pertenl.  Sfiv 
*"a'.  tor  for  tl-.e  present  value  of  .i  ref!ini:i.!er 
i:i<erest  dut- ;  f:«  r  ^  term  ot  5  years  ;>  tr26597 
Oinierjif^;  the  factor  lo  an  anrnr'v  '  » Mit.  :x> 
desi  r:fied  iH  p-jHtgraph  Id)|2)iii;  <>:(;..> 
sfctiun,  the  fb<  tor  for  th»;  present  value  uf  itti 
c'i!i'.;'.iity  for  a  t??rftt  ot  5  years  is  3  f;  102  The 
adjuvtr.eat  f  ,■  rt-r  f-orr.  Tabie  K  k;  pa.'-at;rjpb 
(d)fr«i  (it  th's  •.cr».rii)rt  .if  an  irts':>-.t  r.ite  of 'I  »i 
f'TiVi'if  for  qa::!^erly  'j."ni.':!y  pavui^'Sits  rri.sdr- 
if  ihe  r(  d  of  i-h»-  perwd  is  t.»)':»iO.  Tiie 
\.c*.-^fv.t  i;^!u«;  r.f  t(,f  :!fTt(:.;:fv  i.>.  fheret; •'.>■, 
:?    •4  4'!  f."  '$(f5.0f5»W1  AWi^.'X  0!*,Ct) 

(tij  A:tu".ct(d  Tatited^.  Lxctpt  js 
proyidf'i  in  ^  ^0  7ri2(>- J'b!  (pertaimnt; 
Ni  cert:t*n  lut.tte,hor;s  or.  th.e  use  of 
pr»?scrib««t  table.sj,  the  following  tiiblcs 
c;iust  be  used  it;  t»ieapt,ltc.tt!on  of  th.*- 
pruvis:i»ns  (»f  thi.s  tectum  when  the 
s^^Uiot!  7''.if)  itrterest  rate  com ponetd  i> 
|r»-rw»,t-ci  4  2  »nd  14  {lercent 
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"'"^^'-^  B.— TERM  CERTAtN  REMAfNDER  FACTORS  APPLICABLE  AFTER  APRfL  30.  1989 


Interest  rate 


4.2% 


.959693 
.921010 
.883887 
.848260 
.814069 
.781257 
-749766 
.719545 
.690543 
.662709 
.635997 
.6102£2 
.585750 
.562150 
-539491 
.517746 
-496877 
.476849 
.457629 
.433163 
.421481 
.404492 
.238 '.88 
372542 
.357526 
.343115 
.329285 
.3160-2 
303275 
.291051 
279319 
.268061 
-257256 
246887 
.236935 
227385 
.218220 
.209424 
-200983 
.192882 
•!85107 
177646 
.170486 
.1636^4 
.1?7019 
.1506S0 
.1446-iS 
13*737 

.12/824 
.122672 
.11772B 
1''.i'G82 
1GR;23 
.  ^  n4Q:"8 

.0wT5>o 

.cc;-:t!i. 

.C5471I) 


4.4% 


.957854 
.917485 
878817 
841779 
.806302 
772320 
.739770 
.708592 
.673728 
650122 
622722 
596477 
571339 
547259 
.524195 
.502102 
.430941 
46G671 
.441256 
.422659 
.4CMS46 
.387783 
371440 
.355785 
340791 
.326428 
312670 
299493 
286870 
.274780 
263199 
-252106 
.241481 
-2.31304 
221556 
212218 
.2C3274 
194707 
186501 
178641 
171112 
.l€39f;0 
--.^•6992 
15C376 
.1':4C3S 
137S68 
.i321.'~3 
12&585 
12-248 
1l6":i8 
1 1  '.243 
106^:55 
1020c4 
CS/76.3 

.f}"'?V-!.'>5 


4.6% 


966023 
.913980 
873786 
.835359 
798623 
763501 
.729925 
697825 
667137 
637798 
.609750 
.582935 
.557299 
5527S0 
509360 
.436960 
465545 
.445C71 
426498 
406786 
386897 
.371794 
.355444 
33S813 
-324869 
.310682 
296E23 
-283666 
271332 
259447 
-248038 
.237130 
.226702 
.216732 
207201 
-198089 
13S377 
181049 
.173087 
165475 
-158-98 
151241 
144590 
.138231 
132152 
.1263-10 
120754 
.r.5.4?3 
11C3S5 
1Cf£40 

icc-:.%3 

.G964£1 

c>'-4:  .■:-6 


4.8% 


.954198 
.910495 
.868793 
.829001 
.791031 
.754801 
.720230 
-687242 
.655765 
.625730 
.597071 
.569724 
543630 
518731 
494972 
.472302 
.4506/0 
.430028 
.410332 
.391533 
-373605 
356494 
.340166 
324566 
-309719 
.295633 
.2819S8 
-269C82 
.256757 
-244S97 
.233776 
.223C69 
-212852 
2Q3103 
193801 
.184924 
.176454 
.168373 
160661 
.15?30:? 
-.46281 
.13S:;3l 
.133133 
127088 
.121267 
.115713 
.110-113 
-lOcsIf,'? 
.1X530 
CS59.?6 
.09153? 
.C87:-1G 

0.  y.in 
*:•:-  '-'^ 
c*^c.'r '. 


5.0% 


.952381 

-907029 
863838 
.822702 
.783526 
.746215 
-710681 
-676839 
.644609 
613913 
584679 
-556837 
.530321 
505068 
.481017 
.458112 
.4362i:7 
415521 
395734 
.376389 
358942 
341860 
.325571 
.31CC68 
.295303 
-281241 
.267348 
.255094 
.242946 
.231377 
-220359 
:209eC5 
.19S873 
.190355 
181290 
-172657 
.164436 
-1566£» 
.149148 
-142045 
135282 
-120840 
-122/04 
116861 
.1112^7 
.1059S7 
IOCS  19 
09614? 
0£1.':64 
.'37224 
.C>«riC51 
-C?'K''?6 

.0/174; 

.c6c:l?6 
.o-:::;jy3 

06197  3 


5.2% 


■"•-•31? 


.950570 
-903584 
.858920 
.816464 
.776106 
.737744 
.701277 
.666613 
.633663 
.602341 
572568 
.544266 
.517363 
.49-790 
.467481 
.444374 
.422408 
.401529 
381681 
.362315 
.344881 
327834 
.31^529 
2S6225 
.281^83 
2S7564 
254-134 
.241857 
.225902 
.218533 
.207736 
-197463 
.187707 
17S4J^9 
169609 
-161225 
.153266 
-145681 
138460 
-131635 
.115128 
.118943 
.113C64 
.107475 
1Ci'1S3 
097113 
.C*i?3',2 
.C8r749 
083412 
079:89 
.f,  7.370 
.C7H:-44 
Cfxl^C3 
064737 

.Cf./'}495 

CariC4 


5.4% 
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.948767 
.900158 
.854040 
.810285 
.768771 
.729384 
.692015 
.655561 
622923 
-591C'09 
.560729 
.532001 
504745 
.476:65 
454350 
.431072 
4089S7 
368033 
.368153 
.349291 
3313S6 
.314417 
.298309 
.283C25 
263i25 
264768 
241715 
-22S331 
217582 
.209434 
.195358 
185823 
176303 
167270 
158701 
.150670 
142856 
.I35c3r 
1205S3 
.122004 
-1157.54 
10S823 
104197 
CS6853 
C93793 
.C8£988 
C84429 
08C.103 
07i999 
072106 
-C6341 1 
-C64r-07 

rsiisi 
r:>842s 

-Lf  5-^33 

f  t.£  ■•  03, 

c-isne 

W.312 

.G4.1SVJ 


Tf-ni  A-P' 


5.6% 


.946970 
896752 
849197 
804163 
761518 
721135 
.662893 
.646679 
612385 
.579910 
W9157 
.520035 
.492458 
466343 
441512 
418134 
.396017 
.375015 
355129 
.330296 
318462 
301574 
285581 
270437 
256C96 
.242515 
229654 
.217475 
205943 
195C21 
.184679 
174886 
165&12 
156829 
148512 
140637 
133179 
126116 
.119428 
1i3C95 
1C7C98 
iai4;6 
.C96040 
09C947 
.086124 
.081!:  57 
077232 
C73136  I 

065565 
!;62i07 
CtCicl3 

recta's 

Ki7-51 

C439s.1 

:4;7S7 
X.-A-^A^'' 

r  ■  ■     .' 


5.8% 


.945180 

.893364 

.844390 

.798100 

.754348 

.712994 

.673908 

.635964 

6C2045 

.569041 

537845 

.508361 

.480432 

454151 

429255 

.406723 

.383481 

.362458 

.342538 

.323807 

306056 

.289278 

-273420 

258431 

211263 

220873 

.218216 

.206253 

.194947 

.184260 

-174158 

-164611 

.155587 

.147058 

.130936 

-131376 

.124174 

-117367 

.110933 

.104651 

-C'99103 

.033670 

.088535 

.CS3632 

.0790S4 

.074753 

07C660 

Co6756 

.C£3125 

.C556o5 

.fj56354 

C5C'.''C'2 

.05r::.?!3 

C47c13 

.04  i>:.'? 

.C4:.i-.5i 

.r4i'i-C3 


963 


Ye.;-? 


-541520 
886647 

a3-.i,''5 


0.4  ■ 


r.82317 

8riClt'5 


Ir. 

7.f'A 

-.^. .-    ._       _ 

6  6  's 

e.s-'i 

/,2':'o 

74--"^. 

7  r.% 

7 1", 

*    -    ^ 

— •  — — . 

.B3{-C55 

.•J36.?0 

93"i/-j'^ 

■!.C536 

9.5;;^:-y 

'y.\-:,jz 

&r7'>;.j 

.ii'occe 

.376713 

873439 

67ijlc3 

Z^r-.K, 

r-o:;r25 

86(.v.^ 

G:'5r-2i 

.£.':C892 

3152^^3 

f-n7:;a 

807" •.  \ 

502/18 

is!'?':":sj 

6.0% 


.943396 
889996 
839619 
.792094 
747258 
704961 
.665057 
.627412 
.591893 
558395 
.526788 
.456969 
.468839 
.442301 
417265 
393646 
.371364 
.350344 
.330513 
3118C5 
.294755 
2775C5 
.261797 
.246379 
.232993 
219810 
-2073C8 
195630 
184557 
.174110 
164255 
154957 
146186 
137912 
130105 
122741 
1 15793 
10&239 
103056 
-037222 
.CS1719 
.06652/ 
.OeioCO 
.077009 
.072650 
.Ce£558 
to4653 
.060593 
05/5:^ 
f.'5-:2S3 

r.sisi'i 

U->3'5 

.c-;x'ji 

.C"t36/ 

fcrrri 
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Table  B  —  I 

ERM  CESrAIM  REMAJNOER  FACTORS  ApPLICA 

BLE  AFrER  APRJL  30 

I9S&— Continued 

Inferos?  fate 

Years 

62^ 

6.4'K, 

6  ^v„ 

6  3% 

7  IP , 

7  2°.'r, 

7.4% 

7  6% 

/S'^'o 

SC^:. 

I 

/•g*7! 

*4 

.-30249 

TT%%\Q 

768626 

762325 

/572f3 

/5!593 

746021 

740500 

7.35030 

^ 

'iOi 

-5 

.-333!  7 

7,26464 

7! 9687 

7(2935 

706350 

699303 

593323 

635920 

530533 

1 

597l 

il 

•33S203 

S3t4S6 

573864 

6f?6342 

6S39!3 

65! 590 

644357 

6372'/ 

630170 

'.I'iri.: 

39 

647752 

639292 

530959 

622750 

5 1456 2 

605594 

59i345 

59!!!'! 

533490 

J 

5 '3.: 

:2 

':n3739 

'r}971 ' 

590/36 

5e2;)0'9 

5/33.^9 

5.«>4392 

.5S5'3-47 

.543340 

5  '3259 

• 

5.=  !' 

;2 

572170 

56258! 

553! 70 

5*2934 

'534963 

525S7; 

.5 1 723/ 

5G36&4 

5CG249 

fii 

'ii': 

:-3 

5377^4 

■      527750 

5(79.53 

508349 

496944 

433731 

43n.J-C4 

471359 

453193 

'( 

if  ■5'; 

'/ 

5C540'J 

415(J75 

434972 

.4. -■5*593 

465433 

455037 

446750 

437717 

42c3-:3 

'1 

1^5; 

;4 

i75.]';-7 

'i644:3 

4540-93 

4  4413!  2 

434:73 

424569 

.4;5i96 

4060 46 

397- 14 

1 

-iSA! 

rO 

iiii35 

415fvS9- 

.     425fS? 

4'4-J64 

4053:2 

3953! 3 

3.353.^0 

375566 

3o7693 

.'  I 

410/ 

!: 

4^?ia2 

4GUS95 

3'>8;09 

-373 !  7 

377310 

363:73 

.3'536t5 

34'3.4t2 

34:MF,  i 

:'i 

i.J->: 

i2 

2^4J:i4 

3(1339! 

:;72762 

](-i,2445 

352424 

342717 

333235 

322 r 30 

3:5242 

'■h 

VjiC 

;i 

37CK24 

]'5'}6;y4 

349023 

.133735 

223763 

3!9:03 

339745 

3.30677 

•    291390 

■  r 

j';i'". 

;i 

y--"  JO  • 

yirjM 

326305 

..3!6574 

:0o532 

.297?  1 7 

237367 

276.J2' 

27U269 

■  \ 

Yt^.'r: 

5 

327379 

3!6493 

3GS997 

29536 i 

.255:]34 

2/5645 

.25 --534 

253739 

250244 

'  J 

' '  ■2.:^ 

:  5 

307=^7 

•2:369(}2 

?3;5.5!4 

276'-:'}3 

266370 

257534 

2i':^53£ 

?4(>.:?3 

23i/;2 

:'! 

".1 .;"  "^ 

•3 

23  "J  f  .'g 

2735.^0 

2'53272 

2'5.34:9 

243946 

239336 

23ra."6 

222651 

2:4543 

!( 

■?Mr 

3 

27f.''S5 

25!  2.^6 

25 1  (9  f 

•    .24!5(3 

2  J.??  2  5 

22331? 

2 •4755 

20654! 

:9365'-: 

1 » 

3662 

•2 

.255:37 

245«}9'} 

235! 97 

2257; 3 

2-5523 

20.^925 

: 99583 

•9:536 

--1334! 

>1 

2Vj5 

■9 

240073 

329924 

220222 

2  (.354/ 

202073 

t 93593 

135439 

!  ///•A3 

:  70315 

:•* 

•^36i] 

h4 

225632 

2(5fi89 

.2(]520l 

t97;4/ 

•c-c5Q6 

'3.3259 

17233/ 

:  54373 

:  5  7699 

J-i                      

22^2 

3 

2(2060 

2>:ui?A 

f930/2 

(34249 

175845 

157839 

160211 

152943 

(4601  a 

:h 

20<»2 

i7 

i9'i3G5 

(39307 

(30779 

!.'2!55 

(64033 

156275 

143893 

1 41377 

13520? 

i;* 

f^ro 

3 

1373!/ 

(7f}056 

! 69269 

160930 

!52a}1/ 

!455C7 

!  -j3379 

131611 

(2518/ 

ij 

(855 

■2 

1 760-;9 

f6703( 

!  53491 

'504G2 

i  42740 

!  35-82 

1 23605 

•■iKih.^ 

(15911 

j'4 

1 7f,7 

9 

•165460 

(56690 

!434C0 

!40'.36.3 

:3.3t53 

!  26-47 

!!952' 

\  13255 

10/323 

ii) 

tS-.4i 

•  ' 

155307 

'  i(i989 

(3395! 

!3!ie7 

'242;0 

117455 

1 1 tG79 

105060 

099377 

It 

~'!549 

2 

(16^54 

'37233 

(30104 

•22773 

M5-3S3 

! 09362 

'03233 

09/453 

092016 

V. 

1453 

7 

(37362 

'23351 

!2t320 

(i474l 

:0SC65 

101827 

09S942 

09C406 

085200 

:i 

'373 

0 

!  29^00 

'2!342 

114064 

(07235 

'006?6 

094811 

039 165 

083865 

0/3339 

u         

!2-53 

0 

I2IJ35 

;(33ao 

(06802 

!0U2!9 

C94054 

0382/8 

032867 

077/9/ 

073045 

i.'i        

121/ 

8 

! 14036 

'■mrii2 

((XI0C1 

.093663 

037/37 

082196 

07/014 

C/2168 

06 7635 

]6 

l!46 

8 

'07(77 

'00171 

0936:34 

087535 

081844 

0'S532 

071574 

066946 

062625 

(^ 

t079 

2 

;X»730 

093969 

087673 

C3I309 

0/634/ 

0/1259 

066519 

062102 

05  7936 

H 

tOI& 

8 

094571 

038151 

032090 

076457 

07:219 

066349 

06132! 

05/609 

0536=^0 

JJ 

095/ 

I 

038977 

032693 

076864 

071455 

066436 

061778 

05/454 

C53440 

049713 

^■1                   ... 

09011 

1 

033625 

07/573 

G7!970 

Q66780 

0619/4 

057521 

053396 

049573 

046031 

tt                         . 

ae-isi 

/ 

0735'j5 

.C72770 

087387 

0624 f 2 

05781 1 

053558 

049625 

045987 

042621 

%.l 

0799 

1 

073367 

063265 

•363097 

053329 

053929 

049363 

046120 

042659 

039464 

^^ 

0/52 

4 

069424 

064038 

059079 

0545(3 

05030/ 

046432 

!>42362 

039572 

03654 1 

■H 

G/O* 

0 

065243 

060074 

0553! 3 

0'5ty946 

046928 

043233 

039335 

036709 

023834 

VJ 

066/ 

> 

G6I3L'3 

-•356:354 

,051796 

0-76! 3 

043776 

040254 

037021 

034063 

0.31323 

tn 

0<523- 

5 

0576:15 

052S'55 

048493 

044499 

040836 

037430 

U34406 

031589 

029007 

ir 

059! 

5 

l54!33 

043592 

0454:0 

04(587 

C33093 

034.998 

03(976 

029303 

0.26.339 

w 

055/ 

2 

05,39:0 

046522 

042519 

033867  i 

C35535 

G32493 

029:  1  7 

027133 

G24S69 

Vi 

0'524i 

9 

0473 '8 

'34364 1 

a.3'58!2 

016324 

033 '48 

030255 

02 '6 -3 

025216 

02302/ 

'5'J 

C)49i( 

^ 

•744970 

340939 

037277 

033943 

030922 

0231  70 

025(568 

023392 

02:321 

'51 

0-i5-5. 

I 

»342265 

0.33405 

G34903 

03! 7? 7 

023345 

026229 

023355 

021699 

01974? 

■5-: 

0:38: 

5 

039722 

036027 

032531 

G2'?65» 

026907 

024i22 

u22t70 

020 129 

018280 

'•A 

04  r  2' 

B 

037333 

033796 

'JX-eOO 

0277-1 

025:00 

022/39 

020604 

G13673 

CI 6925 

'H 

t}338. 

3 

:}35']37 

03! 704 

023652 

025.399 

02Vt!4 

021! 72 

019(49 

.017322 

01567? 

'S'l 

0365: 

i 

332977 

']?974  f 

-:5823 

C242C4 

02(842 

0!97f4 

017796 

016068  ' 

0-451 1 

■-;n 

0.344: 

7 

■:jij9:-3 

'j279a0 

:.5T9 

0226? ! 

0203/5 

013355 

01 5539 

014906  ; 

013436 

>' 

IV:,.24: 

7 

':29r29 

026! 7? 

:J3520 

02f !i! 

0:9G06 

C17C91 

015.3-^1 

0!3327 

01244t 

3^ 

;j303 

1 

027377 

024552 

02.2023 

0(9-53 

G'7730 

n'59!3 

01 4285 

012827 

01 1519 

';  > 

fi2fl--' 

* 

G  25730 

023032 

a2'3t20 

o;'i3.'V 

0;34b5 

rj'5'5.39 

G'45;7 

013276 

.01!  399 

0 1  -0666 

'-•() 

02  ro-^ 

} 

024(33 

021506 

Q!7257 

015.428 

.013796 

012335 

0MQ33 

009376 

iAopiic-j&i-e  at»j'  Af).'"  ]tj.  (939: 


tfife^es?  rate 


3.2s. 

'224214 
354;. -2 
739438 
7:'O6i0 


3  t'Vi 

922509 
351023 
783077 
7' 4241 


3  6% 

9.2!18tG 
.347892 
730747 
7I3920 


33-:-, 
919113 

844777 
7/5450 

ri3RiQ 


9  0°o 

9:7431 
34! 680 
772! S3 
7na4:''i 


9.2'"i 

9 1575  ■ 
3386C0 
767943 
70:?25n 


T  94% 


9:407/ 
83.5536 
763744 
698121 


9  61-n 


912409 
832490 
759671 
6'i.3039 


9  3% 

910/4/ 
829460 
755428 
638003 


leo'-'o 


909091 
326446 
751315. 
6.33013 
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Table  B.— Term  Certain  Remainder  Factors— Continued 

(Appltcabie  after  April  30,  I9fc9) 


5  . 

6  . 

7  . 

8  . 

9  . 
10 

n 

12 
13 
14 
15 
16 
17 
18 
19 

20 

21 

22 

23 

24 

25 

26 

27 

28  . 

29  . 

30  . 

31  . 

32  . 

33  . 

34  . 

35  . 
36 

37  . 

38  . 

39  . 

40  . 

41  ., 

42  .. 

43  .. 

44  .. 

45  .. 

46  .. 

47  . 

48  .. 

49  .. 
'50  .. 

51  .. 

52  .. 

53  .. 

54  ... 

55  ... 

56  ... 

57  ... 

58  ... 

59  ... 

60  ... 


Years 


Irte'est  rale 


82% 


674316 
623213 
575982 
.532331 
.491988 
.454703 
.420243 
388394 
353960 
331756 
.306613 
.283376 
.261901 
.242052 
.223708 
.206754 
.191085 
.176604 
.163220 
.150850 
.139418 
.128852 
.119087 
.110062 
.101721 
.094012 
086887 
080302 
.074216 
068592 
.063394 
058589 
.054149 
.050045 
.046253 
.042747 
.039508 
.036514 
033746 
.031 189 
.028825 
.025641 
024622 
.022756 
.021031 
019437 
.017964 
.016603 
.015345 
.014182 
.013107 
.012114 
.011196 
010347 
009563 
008838 


8  4% 


668119 
616346 
.568585 
.524524 
.483879 
446383 
411792 
.379882 
.350445 
.323288 
.298236 
275126 
.253806 
.234139 
.215995 
.199257 
.183817 
.169573 
.156432 
.144310 
.133128 
.122811 
.113295 
.104515 
.096416 
.088945 
.082053 
.075694 
.069829 
.064418 
.059426 
.054821 
.050573 
046654 
.043039 
-039703 
.036627 
.033789 
.031170 
028755 
026527 
.024471 
022575 
.020825 
.019212 
017723 
.016350 
.015083 
.013914 
.012836 
.011841 
.010923 
.010077 
.009296 
.008576 
.00791 1 


86% 


661989 
609566 
561295 
516846 
.475917 
.438230 
.403526 
371571 
342147 
315052 
290103 
.267130 
245976 
.226497 
.208561 
.192045 
.176837 
.162834 
149939 
.138065 
.127132 
.117064 
.107794 
.099258 
091398 
.084160 
.077495 
.071358 
.065708 
.060504 
.055713 
.051301 
.047239 
.043498 
.040053 
.036881 
.033961 
.031271 
.028795 
.026515 
.024415 
.022482 
.020701 
019062 
.017552 
.016163 
014883 
.013704 
.012619 
.011620 
.010699 
.009852 
.009072 
.008354 
.007692 
.007083 


8.8% 


655927 
602874 
.554112 
509294 
468101 
.430240 
.395441 
.363457 
334060 
307040 
282206 
.259381 
238401 
.219119 
201396 
.185107 
.170135 
.156374 
.143726 
.132101 
.121416 
.111596 
102570 
.094274 
.086649 
079640 
073199 
067278 
.061837 
056835 
-052238 
.048013 
.044130 
.040560 
.037280 
.034264 
.031493 
028946 
026605 
.024453 
.022475 
020657 
.018986 
.017451 
.016039 
.014742 
.013550 
.012454 
.011446 
.010521 
.009670 
.008888 
.008169 
.007508 
.006901 
.006343 


9  0% 


.649931 
596267 
.547034 
501866 
.460428 
422411 
387533 
355535 
326179 
299246 
.274538 
251870 
.231073 
.211994 
.194490 
178431 
163698 
.150182 
.137781 
.126405 
.115968 
106393 
097608 
08S548 
082155 
.075371 
.069148 
.063438 
.056200 
.053395 
.048986 
-044941 
.041231 
.037826 
,034703 
031838 
.029209 
026797 
024584 
022555 
.020692 
.018984 
,017416 
015978 
.014659 
013449 
-012338 
011319 
010385 
0C9527 
C0S741 
CC180-9 
007367 
006749 
006192 
005681 


9  2% 


644001 
589745 
540059 
494560 
452894 
414738 
379797 
347799 
318497 
291664 
267092 
244589 
223983 
205113 
187832 
.172007 
157516 
144245 
132093 
120964 
110773 
101441 
092894 
085068 
077901 
071338 
065328 
059824 
064784 
050168 
045942 
042071 
038527 
035281 
032309 
029587 
027094 
024811 
022721 
020807 
01S054 
017449 
015978 
-014632 
013400 
012271 
011237 
010290 
0CS423 
008629 
007902 
007237 
006627 
006069 
005557 
005089 


9.4% 


638136 
.583305 
533186 
487373 
445496 
.407218 
372228 
.340245 
.311010 
.284287 
.259860 
.237532 
.217123 
.198467 
.181414 
.165826 
.151578 
.138554 
.126649 
.115767 
.105820 
-096727 
.088416 
-080819 
073875 
067527 
-061725 
.056422 
-051574 
.047142 
.043092 
.039389 
036005 
.03291 1 
-030083 
-027498 
-025136 
-022976 
-021002 
.019197 
.017548 
.016040 
.014662 
.013402 
012250 
.011198 
.010236- 
009356 
-008552 
.007817 
007146 
006532 
005971 
005458 
004989 
004560 


9.6% 


.632335 
576948 
.526412 
480303 
.438233 
399848 
.364824 
332869 
303713 
.277110 
252838 
.230691 
.210485 
-192048 
-175226 
.159878 
.145874 
.133097 
121439 
.110802 
101097 
092241 
-084162 
-076790 
.070064 
-063927 
058327 
.053218 
048557 
.044304 
.040423 
036882 
.033652 
.030704 
.028015 
.025561 
.023322 
.021279 
.019415 
017715 
-016163 
-014747 
.013456 
012277 
.011202 
.010221 
-009325 
-008508 
.007763 
.007083 
.006463 
-005897 
-005380 
-004909 
-004479 
.004087 


9  8^. 


5265S7 
570671 
519737 
473349 
43n0i 
392624 
357581 
325666 
296599 
.270127 
246017 
224059 
2O4061 
185848 
169260 
154153 
.140395 
127864 
116452 
106058 
096592 
087971 
.080119 
.072968 
066456 
.060524 
.055122 
050202 
045722 
041641 
037924 
034639 
.031457 
02864^ 
,026092 
.023763 
021642 
,019711 
017951 
016349 
.014890 
C13561 
012351 
011248 
.010244 
.009330 
008497 
007739 
007048 
006419 
005846 
.005324 
.004849 
004416 
004022 
003663 


•"OO"^' 


Table  B.— Term  Certain  Remainder  Factors  Applicable  After  April  30,  1989 


52C!92l 
564474 
6131S8 
466507 

4;40§8 

386543 

3504 S4 

318631 

289664 

263331 

-239392 

217629 

197845 

179859 

163503 

148644 

135131 

122S46 

111678 

101526 

092296 

083905 

076278 

069343 

063039 

057309 

062099 

047362 

043057 

039143 

035584 

032349 

C29408 

026735 

024304 

C22C95 

020086 

018260 

01660O 

015091 

013719 

012472 

011338 

010307 

C09370 

003519 

C0774-J 

C07040 

0C640O 

005818 

C05289 

C04809 

C04371 

C03974 

003613 

003284 


■    Years 

Irieresi  rate 

10.2% 

10.4% 

10.6% 

10.8% 

n.0% 

11-2% 

11.4% 

1 1  -6% 

118% 

^2(y^o 

1  

.907441 
.823449 
.747232 
.678069 
.615307 

.905797 
.820468 
.743178 
.673168 
.609754 

.904159 
.817504 
.739153 
.668312 
,604261 

.902527 
.814555 
.735158 
.663500 
.598827 

900901 
811622 
.731191 
.658731 
.593451 

899281 
808706 
.727253 
654005 
.588134 

-897666 
805804 
.723343 
.649321 
,582873 

.896057 
802919 
.719461 
.644679 
.577669 

.894454 
.800049 
.715607 
.640078 
.572520 



2  

892657 

3  

797194 

4  

711780 

5    

635518 

567427 
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Table  B.— Term  Certain  Remainder  Factors  Appucable  After  April  30. 1989— Continued 


Years 


6  . 

7  . 

8  . 

9  . 
10 
11 
12 
13 
14 
15 
16 
17 
18 
19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

32  . 

33 

34  . 

35  . 

36  . 

37  . 

38  . 

39  . 

40  . 

41  . 

42  . 

43  . 

44  . 

45  . 

46  . 

47  .. 

48  . 

49  ., 

50  .. 

51  .. 

52  .. 

53  .. 

54  .. 

55  .. 

56  .. 

57  .. 

58  .. 

59  .. 

60  .. 


Table  B 


Years 


1 
2 
3 
4 
5 
6 
7 
8 


12.2% 


.891266 
.794354 
.707981 
.630999 
.562388 
.501237 
.446735 
.398160 


Interest  rate 


10.2% 


.558355 

.506674 

.459777 

.417221 

.378503 

.343560 

.311760 

.282904 

.256719 

.232957 

.211395 

.191828 

.174073 

.157961 

.143340 

.130073 

.113033 

.107108 

.097195 

.088198 

.080035 

.072627 

.065905 

.059804 

.054269 

.049246 

.044688 

.040552 

.035798 

.033392 

.030301 

.027497 

.024952 

.022642 

.020546 

.018645 

.016919 

.015353 

.013932 

.012642 

.01 1472 

.010410 

.009447 

.008572 

.007779 

.007059 

.006406 

.006813 

.005275 

.004786 

.004343 

.003941 

.003577 

.003246 

.002945 


10.4% 


.552313 

.500284 

.453156 

.410467 

.371800 

.336775 

.305050 

.276313 

.250284 

.226706 

.205350 

J  86005 

.168483 

.152612 

.138235 

.125213 

.113418 

.102733 

.093056 

.084289 

.076349 

.069157 

.062642 

.056741 

.051396 

.046554 

.042169 

.038196 

.034598 

.031339 

.028387 

.025712 

.023290 

.021096 

.019109 

.017309 

.015678 

.014201 

.012864 

.011652 

.010554 

.009560 

.008659 

.007844 

.007105 

.006435 

.005829 

.005280 

.004783 

.004332 

.003924 

.003554 

.003220 

.002916 

.002642 


10.6% 


.546348 

.493985 

.446641 

.403835 

.365131 

.330137 

.298496 

.269888 

.244022 

.220634 

.199489 

.180369 

.163083 

.147453 

.133321 

.120543 

.108990 

.098544 

.089100 

.080560 

.072839 

.065858 

.069547 

.053840 

.048680 

.044014 

.039796 

.035982 

.032533 

.029415 

.026596 

.024047 

.021742 

.019658 

.017774 

.016071 

.014531 

.013138 

.011879 

.010740 

.009711 

.008780 

.007939 

.007178 

.006490 

.005868 

.005306 

.004797 

.004337 

.003922 

.003546 

.003206 

.002.°99 

.002821 

.002370 


10.8% 


.540457 

.487777 

.440232 

.397322 

.358593 

.323640 

.292094 

.263623 

.237927 

.214735 

.193804 

.174914 

.157864 

.142477 

.128589 

.116055 

.104743 

.094533 

.085319 

.077003 

.069497 

.062723 

.056609 

.051091 

.046111 

.041617 

.037560 

.033899 

.030595 

.027613 

.024921 

.022492 

.020300 

.018321 

.016535 

.014923 

.013469 

.012156 

.010971 

.009902 

.008937 

.008065 

.007279 

.006670 

.005929 

.005351 

.004830 

.004359 

.003934 

.003551 

.003205 

.002892 

.002610 

.002356 

.002126 


11.0% 


.534641 

.481658 

.433926 

J90925 

.352184 

.317283 

.285841 

.257514 

.231995 

.209004 

.188292 

.169633 

.152822 

.137678 

.124034 

.111742 

.100669 

.090693 

.081705 

.073608 

.066314 

.059742 

.053822 

.048488 

.043683 

.039354 

.035454 

.031940 

.028775 

.025924 

.023355 

.021040 

.018955 

.017077 

.015384 

.013860 

.012486 

.011249 

.010134 

.009130 

008225 

.007410 

.006676 

.006014 

.005418 

.004881 

.004397 

.003962 

.003569 

.003215 

.002897 

.002610 

.002351 

.002118 

.001908 


11.2% 


.528897 

.475627 

.427722 

.384642 

.345901 

.311062 

.279732 

.251558 

.226221 

.203436 

.1829^5 

.164520 

.147950 

.133048 

.119648 

.107597 

.096760 

.087014 

.078250 

.070369 

.063281 

.056908 

.051176 

.046022 

.041386 

.037218 

.033469 

.030098 

.027067 

.024341 

.021889 

.019684 

.017702 

.015919 

.014316 

.012874 

.011577 

.010411 

.009362 

.006419 

.007571 

.006809 

.006123 

.005506 

.004952 

.004453 

.004005 

.003601 

.003238 

.002912 

.002619 

.002355 

.002118 

.001905 

.001713 


11.4% 


.523225 

.469682 

.421617 

^78472 

.339741 

.304974 

.273765 

.245749 

.220601 

.198026 

.177761 

.159570 

.143241 

.128582 

.115424 

.103612 

.093009 

.033491 

.074947 

.067278 

.060393 

.054213 

.048665 

.043685 

.039214 

.035201 

.031599 

.028365 

.025463 

.022857 

.020518 

.018418 

.016533 

.014841 

.013323 

.011959 

.010735 

.009637 

.008651 

.007765 

.006971 

.006257 

.005617 

.005042 

.004526 

.004063 

.003647 

.003274 

.002939 

.002638 

.002368 

.002126 

.001908 

.001713 

.001538 


11.6% 


.517625 
.463821 
.415610 
.372411 
.333701 
.299016 
.267935 
.240085 
.215130 
.192769 
.172732 
.154778 
.138690 
.124274 
.111357 
.099782 
.089410 
.080117 
.071789 
.064327 
^57641 
1051650 
•^^046281 
.041470 
.037160 
.033297 
.029836 
.026735 
.023956 
.021466 
.019235 
.017236 
.015444 
.013839 
.012400 
.011111 
.009956 
.008922 
.007994 
.007163 
.006419 
.005752 
.005154 
.004618 
.004138 
.003708 
.003322 
.002977 
.002668 
.002390 
.002142 
.001919 
.001720 
.001541 
.001381 


11.8% 


.512093 

.458044 

.409700 

.366458 

.327780 

.293184 

.262240 

.234561 

.209804 

.187661 

.167854 

.150138 

.134291 

.120117 

.107439 

.096100 

.085957 

.076884 

.068770 

.061511 

.055019 

.049212 

.044018 

.039372 

.035216 

.031500 

.028175 

.025201 

.022541 

.020162 

.018034 

.016131 

.014428 

.012905 

.011543 

.010325 

.009235 

.008260 

.007389 

.006609 

.00591 1 

.005287 

.004729 

.004230 

.003784 

.003384 

.003027 

.002708 

002422 

.002166 

.001938 

.001733 

.001550 

.001387 

.001240 


—Term  Certain  Remainder  Factors  Appucable  After  Aprjl  30, 1989 


Interest  rate 


12.4% 


.889680 
.791530 
.704208 
.626520 
.557402 
.495909 
.441200 
.392527 


12.6% 


.888099 
.788721 
.700462 
.622080 
.552469 
.490648 
.435744 
.386984 


12.8% 


.886525 
.785926 
.696743 
.617680 
.547589 
.485451 
.430364 
J81529 


13.0% 


.884956 
.783147 
.693060 
.613319 
.542760 
.480319 
.425061 
.376160 


13.2% 


.883392 
.780382 
.689383 
.608996 
.537982 
.475249 
.419831 
.370876 


13.4% 


.881834 
.777632 
.685742 
.604711 
.533255 
.470242 
.414676 
.365675 


13.6% 


.880282 
.774896 
.682127 
.600464 
.528577 
.465297 
.409592 
.360557 


13.8% 


878735 

.772175 
.678536 
.596254 
.523949 
.460412 
.404580 
.355518 


12.0% 


.506631 

.452349 

.403883 

.360610 

.321973 

.287476 

.256675 

.229174 

.204620 

.182696 

.163122 

.145644 

.130040 

.116107 

.103667 

.092560 

.082643 

.073788 

.065882 

.058823 

.052521 

.046894 

.041869 

.037383 

.033378 

.029802 

.026609 

.023758 

.021212 

.018940 

.016910 

.015098 

.013481 

.012036 

.010747 

.009595 

.008557 

.007649 

006830 

.006098 

.005445 

.004861 

004340 

.003875 

.003460 

.003089 

.002758 

.002463 

.002199 

.001963 

.001753 

.001565 

001398 

.001248 

.001114 


14.0% 


.877193 
.769468 
.674972 
592080 
.519369 
.455587 
.399637 
.350559 


9  .. 

10 

It 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27  . 

28  . 

29  . 

30  . 

31  . 

32  . 

33  . 

34  . 

35  . 

36  . 

37  . 

38  . 

39  . 

40  . 

41  . 

42  . 

43  .. 

44  . 
45-.. 

46  .. 

47  . 

48  .. 

49  .. 

50  .. 

51  .. 

52  .. 

53  .. 

54  .. 

55  .. 

56  .. 

57  .. 

58  .. 

59  ... 

60  ... 
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Table  B.- Term  Certain  Remainder  Factors  Applicable  After  April  30.  1989— Continued 


Years 


Interest  rate 


12.2% 


.354866 

.316280 

.281889 

.251238 

.223920 

.199572 

.177872 

.158531 

.141293 

.125930 

.112237 

.100033 

.089156 

.079462 

.070821 

.063121 

.056257 

.050140 

.044688 

.039829 

.035498 

.031638 

.028198 

.025132 

.022399 

.019964 

.017793 

.015858 

.014134 

.012597 

.011227 

.010007 

.008919 

.007949 

.007084 

.006314 

.005628 

.005016 

.004470 

.003984 

.003551 

.003165 

.002821 

.002514 

.002241 

.001997 

.001780 

.001586 

.001414 

.001260 

.001123 

.001001 


12.4% 


.34^9223 

.310697 

.276421 

.245926 

.218795 

.194658 

.173183 

.154077 

.137080 

.121957 

.108503 

.096533 

.085883 

.076408 

.067979 

.060480 

.053807 

.047871 

.042590 

.037892 

.033711 

.029992 

.026684 

.023740 

.021121 

.018791 

.016718 

.014873 

.013233 

.011773 

.010474 

.009319 

.003291 

.007376 

.006562 

.005838 

.005194 

.004621 

.004111 

.003658 

.003254 

.002895 

.002576 

.002292 

.002039 

.001814 

.001614 

.001436 

.001277 

.001136 

.001011 

.000900 


12.6% 


.343680 

.305222 

.271068 

.240735 

.213797 

.189873 

.168626 

.149757 

.132999 

.118116 

.104899 

.093161 

.082736 

.073478 

.065255 

.057953 

.051468 

.045709 

.040594 

.036052 

.032017 

.028435 

.025253 

.022427 

.019917 

.017689 

.015709 

.013951 

.012390 

.011004 

.009772 

.008679 

.007708 

.006845 

.006079 

.005399 

.004795 

.004258 

.003782 

-003359 

.002983 

.002649 

.002353 

.002089 

.001856 

.001648 

.001463 

.001300 

.001154 

.001025 

.000910 

.000809 


12.8% 


.338235 

.299853 

.265827 

.235663 

.208921 

.185213 

.164196 

.145564 

.129046 

.114403 

.101421 

.089912 

.079709 

.070664 

.062646 

.055537 

.049235 

.043648 

.038695 

.034304 

.030411 

.026960 

.023901 

.021189 

.018785 

.016653 

.014763 

.013088 

.011603 

.010286 

.009119 

.008084 

.007167 

.006354 

.005633 

.004993 

.004427 

.003924 

003479 

.003084 

.002734 

.002424 

.002149 

.001905 

.001689 

.001497 

.001327 

.001177 

.001043 

.000925 

.000820 

000727 


13.0% 


.332885 

.294588 

.260698 

.230706 

.204165 

.180677 

.159891 

.141496 

.125218 

.110812 

.098064 

.086782 

.076798 

.067963 

.060144 

.053225 

.047102 

.041683 

.036888 

.032644 

.028889 

.025565 

.022624 

.020021 

.017718 

.015680 

.013876 

.012279 

.010867 

.009617 

.008510 

.007531 

.006665 

.005898 

.005219 

.004619 

.004088 

.003617 

.003201 

.002833 

.002507 

.002219 

.001963 

.001737 

.001538 

.001361 

.001204 

.001066 

.000943 

.000835 

.000739 

.000654 


13.2% 


327629 
.289425 
.255675 
225862 
199525 
.176258 
.155705 
.137549 
.121510 
.107341 
094824 
.083767 
073999 
065370 
.057747 
.051014 
.045065 
.039810 
.035168 
.031067 
027444 
024244 
.021417 
018920 
.016714 
014765 
013043 
.011522 
010178 
008992 
C07943 
007017 
C'06199 
005476 
004637 
.004273 
003775 
003335 
002946 
002602 
002299 
002031 
001794 
.001585 
001400 
001237 
001093 
00C965 
C00853 
000753 
.000665 
000588 


13.4% 


.322465 
284361 
250759 
.221128 
.194998 
171956 
.151637 
.133718 
.117917 
.103984 
.091696 
.080861 
.071306 
.062880 
.055450 
.048898 
.043119 
.038024 
.033531 
.029569 
.026075 
.022994 
.020277 
.017881 
.015768 
.013905 
.012261 
.010813 
.009635 
.008408 
.007415 
.006538 
.005766 
005085 
.004484 
003954 
003487 
.003075 
00271 1 
002391 
.002108 
,001859 
.001640 
001446 
001275 
.001124 
000991 
000874 
.000771 
000680 
000600 
000529 


13.6% 


.317391 
.279394 
245945 
216501 
.190582 
167766 
.147681 
.130001 
.114438 
.100737 
.088677 
.078061 
068716 
.060489 
.053247 
.046873 
.041261 
.036321 
.031973 
.028145 
.024776 
.021810 
.019199 
.016900 
.014877 
.013096 
.011528 
.010148 
.008933 
.007864 
.006922 
.006093 
.005364 
.004722 
.004157 
.003659 
.003221 
.002835 
-002496 
.002197 
001934 
.001702 
.001499 
.001319 
.001161 
.001022 
000900 
000792 
000697 
000614 
000540 
.000476 


13.8% 


.312406 
.274522 
.241232 
.211979 
.186273 
.163685 
.143835 
.126393 
.111066 
097598 
.085762 
.075362 
066224 
.058193 
.051136 
.044935 
.039486 
.034698 
.030490 
.026793 
023544 
.020689 
.018180 
.015975 
.014038 
.012336 
010840 
.009525 
.008370 
.007355 
.006463 
.005679 
004991 
004386 
.003854 
003386 
.002976 
.002615 
.002298 
002019 
.001774 
.001559 
001370 
.001204 
.001058 
000930 
.000817 
.000718 
000631 
.00055-4 
.000487 
.000428 


140<;'o 


.307508 
269744 
236617 
207559 
.182069 
159710 
.140096 
122892 
107600 
.094561 
.082948 
.072762 
.063826 
055988 
049112 
043081 
.037790 
.033149 
.029078 
025507 
.022375 
.019627 
017217 
015102 
.013248 
011621 
010194 
.008942 
007844 
006880 
.006035 
.005294 
.004644 
004074 
003573 
003135 
002750 
002412 
002116 
001856 
001628 
001428 
001253 
001099 
000964 
000846 
000742 
000651 
0C0571 
000501 
000439 
OG0385 


Table  J.— Adjustment  Factors  for  Term  Certain  Annuities  Payable  at  the  Beginning  of  Each  interval 

Applicable  After  April  30. 1989 

[Frequency  of  paynnenisj 


Interest  rate 


42 

4.4 
4.6 
4.8 
5.0 
5.2 
5.4 
56 
5.8 


Annually 


1.0420 
1.0440 
1.0460 
1.0480 
10500 
10520 
1.0540 
1.0660 
1.0580 


Senni 
annually 


1  0314 
1.0329 
1  0344 
1  0359 
1  0373 
1  0388 
1  0403 
1  0418 
V0433 


Quarterly 


1.0261 
1  0274 
1.0286 
1.0298 
1.0311 
1 .0323 
1  0335 
1  0348 
1.0360 


Monthly 


1.0226 
1.0237 
1.0247 
1.0258 
1.0269 
1.0279 
1  0290 
1.0301 
1  0311 


Weet>ly 


10213 
10223 
1  0233 
1  0243 
1  C253 
1  0263 
1  01^73 

rOTsa 

1  025  "i 
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Table  J.— Adjustm£i«|t  Factors  for  Term  Certain  Annuities  Payable  at  the  Beginning  of  Each  Interval 

Applicable  After  April  30.  1989— Continued 

[Frequency  of  payments] 


im  ;rest  rate 


6.0. 

62. 

6.4  . 

6.6  . 

6.8. 

7.0  . 

7.2  . 

7.4  . 

7.6.. 

7.8  . 

8.O.. 

8.2.. 

8.4  .. 

8.6  .. 

8.8.. 

9.0  .. 

9.2  .. 

9.4.. 

9.6.. 

9.3.. 

10.0 

10.2 

10.4 

10.6 

10.8 

11.0 

112. 

11.4 

11.6. 

11.8. 

12.0. 

122. 

12.4. 

12.6. 

12.8. 

13.0. 

13.2  . 

13.4  . 

13.6  . 

13.8  . 

14.0  . 


Table  K.— Adjustment 


4  2 

4.4 

4.6 

4.8 

5.0 

5.2 

5.4 

5.6. 

5.8 

60. 

6.2  . 

6  4  . 
6.6. 
6.8. 
70. 
7.2. 

7  4  . 
7.6. 


Annually 


1.0600 
1.0620 
1.0640 
1.0660 
1.0680 
1.0700 
1.0720 
1.0740 
1.0760 
1.0780 
1.0800 
1.0820 
1.0840 
1.0860 
1.0880 
1.0900 
1.0920 
1.0940 
1.0960 
1.0960 
1.1000 
1.1020 
1.1040 

i.toeo 

1.1060 
1.1100 
1.1120 
1.1140 
1.1160 
1.1180 
1.1200 
1.1220 
1.1240 
1.1260 
1.1280 
1.1300 
1.1320 
1.1340 
1.1360 
1.1380 
1.1400 


Semi 
arvuially 


1 .0448 

1.0463 

1 .0478 

1.0492 

1 .0507 

1 .0522 

1.0537 

1 .0552 

1.0567 

1.0581 

1.0596 

1.0611 

1.0626 

1.0641 

1.0655 

1.0670 

1 .0685 

1.0700 

1.0715 

1.0729 

1 .0744 

1.0759 

1.0774 

1.0788 

1.0803 

1.0818 

1.0833 

1.0847 

1.0862 

1.0877 

1.0892 

1.0906 

1.0921 

1.0936 

1.0950 

1.0965 

1.0980 

1.0994 

1.1009 

1.1024 

1.1039 


Quarterly 


1.0372 

1.0385 

1 .0397 

1.0409 

1.0422 

1.0434 

1.0446 

1.0458 

1.0471 

1.0483 

1.0496 

1.0507 

1.0520 

1.0532 

1.0544 

1.0556 

1.0569 

1.0581 

1.0593 

1.0605 

1.0618 

1.0630 

1.0642 

1.0654 

1.0666 

1.0679 

1.0691 

1.0703 

1.0715 

1 .0727 

1 .0739 

1.0752 

1.0764 

1.0776 

1.0788 

1.0800 

1.0812 

1.0824 

1.0836 

1.0849 

1.0861 


Monthly 


1.0322 

1.0333 

1.0343 

1.0354 

1.0365 

1.0375 

1.0386 

1.0396 

1.0407 

1.0418 

1.0428 

1.0439 

1.0449 

1.0460 

1.0471 

1.0481 

1.0492 

1.0502 

1.0513 

1.0523 

1.0534 

1 .0544 

1.0555 

1.0565 

1.0576 

1.0586 

1.C597 

1.0607 

1.0618 

1.0628 

1.0639 

1.0649 

1.0660 

1.0670 

1.0681 

1.0691 

1.0701 

1.0712 

1.0722 

1.0733 

1.0743 


Weekly 


1.0303 

1.0313 

1.0323 

1.0333 

1.0343 

1.0353 

1.0363 

1.0373 

1.0383 

1.0393 

1.0403 

1.0413 

1.0422 

1.0432 

1.0442 

1.0452 

1.0462 

1.0472 

1.0482 

1.0492 

1.0502 

1.0512 

1 .0521 

1 .0531 

1.0541 

1.0551 

1.0561 

1.0571 

1 .0581 

1.0590 

1.0600 

1.0610 

1.0620 

1.0630 

1.0639 

1.0649 

1.0659 

1.0669 

1.0679 

1.0688 

1.0698 


F  ACTORS  For  Annuities  Payable  At  The  End  Of  Each  Interval  Applicable  After  April 

30,  1989  . 

(Frequency  of  Payments] 


Inter  jst  Rate 


AnnuaUy 


1.0000 
1.0000 
1.0000 
1.0000 
1.0000 
1.0000 
1.0000 
1.0000 
1.0000 
1.0000 
1.0000 
1.0000 
1.0000 
1.0000 
1.0000 
1.0000 
1.0000 
1.0000 


Semi 
annually 


1.0104 
1.0109 
1.0114 
1.0119 
1.0123 
1.0128 
1.0133 
1.0138 
1.0143 
1.0148 
1.0153 
1.0158 
1.0162 
1.0167 
1.0172 
1.0177 
1.0182 
1.0187 


Quarterly 


1.0156 
1.0164 
1.0171 
1.0178 
1.0186 
1.0193 
1.0200 
1.0208 
1.0215 
1.0222 
1.0230 
1.0237 
1.0244 
1.0252 
1.0259 
1.0266 
1.0273 
1.0281 


Monthly 


1.0191 
1.0200 
1.0209 
1.0218 
1.0227 
1.0236 
1.0245 
1.0254 
1.0263 
1 .0272 
1.0281 
1.0290 
1.0299 
1.0306 
1.0317 
1.0326 
1.0335 
1.0344 


Weekly 


1.0205 
1.0214 
1.0224 
1.0234 
1.0243 
1.0253 
1.0262 
1.0272 
1.0282 
1.0291 
1.0301 
1.0311 
1.0320 
1.0330 
1.0339 
1.0349 
1.0358 
1.0366 
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Table  K.— AwusTMErjT  Factors  For  Annuities  Payable  At  The  End  Of  Each  Interval  Applicable  After  April 

30,  1989— Continued 
[Frequency  of  Payments} 


Age 


Interest  Rate 


7.8  , 

80, 

8.2. 

8.4  . 

86. 

8.8. 

90. 

9.2  . 

S.4  . 

3.6  . 

9.8. 

10.0 

10.2 

10.4 

10.6 

10.8 

11.0 

112 

11.4 

11  6 

11.8 

12.0 

12.2 

12.4 

12.6 

12.8 

13.0 

13.2 

13.4 

13.6 

13.8 

14.0 


Annually 


1.0000 
1.CC00 
1.0C00 
1.0000 
1.0000 
1.00G0 
1.0000 

1  rooo 

1.C00O 
1.0000 
1.0000 
1.0000 
1.0000 
1.0CC0 
1.0000 
1.0000 
1.0C00 
1.0000 
1.0000 
1.0000 
1.0000 
T.COCO 
1.0000 
1.0000 
1.0O00 
1.0000 
1.0000 
1.0000 
1.0000 
1.0000 
1.0000 
1.0000 


Semi 
annually 


1.0191 

1  0196 

1 .0201 

1.0206 

1.0211 

1.0215 

1.0220 

1 .0225 

1.0230 

1.0235 

1.0239 

1 .0244 

1.0249 

1 .0264 

1 .0258 

1 .0263 

1 .0268 

1 .0273 

1.0277 

1 .0262 

1.0287 

1 .0292 

1.0296 

1.0301 

1.0306 

1.0310 

1.0315 

1.0320 

1.0324 

1.0329 

1.0334 

1.0339 


Quarterly 


1.0288 

1.0295 

1 .0302 

1.0310 

1.0317 

1.0324 

1.0331 

1.0339 

1.0346 

1.0353 

1.0360 

1.0368 

1.0375 

1.0382 

1.0389 

1.0396 

1.0404 

1.0411 

1.0418 

1.0425 

1.0432 

1.0439 

1.0447 

1.0454 

1.0461 

1.0468 

1 .0475 

1.0482 

1.0489 

1.0496 

1.0504 

1.0511 


Monthly 


1.0353 

1.0362 

1.0370 

1.0379 

1.0388 

1.0397 

1.0405 

1.0415 

1.0424 

1.0433 

1.C442 

1.0450 

1.0459 

1.0463 

1.0477 

1.0-;S6 

1.0495 

1.0503 

1.0512 

1.0521 

1.05.30 

1.0539 

1.0548 

1.0556 

1.0565 

1.0574 

1.0583 

1.0591 

1.0600 

1.0609 

1.0618 

1.0626 


Table  S.— Based  on  Ufe  Table  80CNSMT  Single  Life  Remainder  Factors 

(Applicable  after  April  30,  1989] 


0 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

15 

17 

13 

19 

20 

21 

22 

23 

24 

25 

26 

27 


Interest  rata 


4.2% 


.07389 
.06494 
.06678 
.06897 
.07139 
.07401 
.07577 
.07968 
.08274 
.C8537 
.OeS'jo 

.C3:;-33 

.CS?:65 

.i:c--9 

.1043/ 

.ice;";' 

.11?20 

.11^10 

.12017 
.12428 
.12CS0 
.13282 
.13723 
.14188 
.14667 
.15167 
.15690 
.16237 


4.4% 


.06749 
.05832 

.05999 
.06200 
.06425 
.06669 
.06923 
.07201 
07489 
.07794 
.08 '15 
.03453 
CS''>07 
.09172 
.rS541 
.C99!2 
1D;'^C5 
.ICftSI 
.1-!C43 
.114i4 
.113.'>6 
.12245 
.12673 
.13' 13 
.13572 
.14051 
.14554 
.15081 


4.6% 


.06188 
.05250 
.05401 
.05537 
.05  7% 
.06023 
.06265 
.0652 1 
.06792 
.C7r,79 
.0r3e3 
.07704 
.CoC40 

.C-7-ifi 
.0909C 
.rC-445 
.C'-?.02 
-Kl-jfj 
.iCoV 
.1C9'9 
.11311 
.117:7 
.12133 
.12575 
.13034 
.13517 
.14024 


4.8% 


.05695 
.04738 
.04874 
.050-:5 
.05239 
.05451 
.C5677 
.05918 
.061 72 
.C6443 
06^30 
.C^^35 
.C.''254 
.07o84 
.0*017 
.C?352 
.CG529 
.C0028 
.C9373 
.CC726 
.ICC'O 

.in-o2 
.ioe-i3 

.1;2-'3 
.11567 
.12106 
.12569 
.13056 


5.0% 


.05261 
.04287 
.04410 
.04567 
.047 '.G 
.049.14 
.05156 
053^1 
05621 
05376 
06-17 
06436 
C67B3 
C7:>5:i 
i:'3/0 
07.5  ia 

C3.-V3G 
,C;Pfj  /3 
OSC-92 
C'i'2o7 
00632 
1C059 
10440 
108C9 
11259 
11703 
12171 


5.2% 


.04879 
.03889 
.03999 

.04143 
.043-0 
.04494 
.04602 
C45C3 
.05129 
.C5:v70 
.05626 
.GcC'OO 
.06188 
.C64S7 
.0.~73B 
.07090 
.07294 
.C/5Sr5 

.oeccij 

.08357 

.C3€54 
0896 1 

.09703 
.10C84 
.10486 
.10310 
.11359 


5.4% 


.04641 

.03537 

.03636 

.C37F.S 

.03022 

0^004 

04279 

.04477 

.0-4659 

.04'il7 

.05110 

.05419 

.C5€03 

.059  77 

.C62'3 

.rC55l 

.OeS'iS 

.071 29 

.07.122 

.077::  4 

.0^035 

.0a5'36 

.03666 

.09C32 

.09395 

.09778 

.10184 

.1061-1 


5.6% 


.04243 
.03226 
.03314 
.03435 
.03578 
.03733 
.03911 
.04097 
.04297 
.C'461 1 
.04/'Al 

.C5215 
-OsHlS 
.057  VI 
.&t'i64 
.C6337 
.06612 
.(VTiOO 
.071 '7 
.07171 
.07/75 

.cao9o 
ofijie 

.f>3/64 
.00130 
.09518 
.09930 


5.8% 


.03978 
.02950 
.03028 
.03 '39 
.03271 
.03421 
.03583 
.03757 
.03945 
.04116 
.04>^-*"'" 
.C4Vj3 
.0484? 

.c-:ic4 

.05023 
.06141 

oe-ic^ 
.Oos?-:' 

.or  95  J 
.0/247 
.Cl'546 

.07<55a 

.oe-fl7 

.08636 
.08907 
.09502 


Weekly 


1.0378 
1.0367 
1.0397 
1.0406 
1.0416 
1.0425 
1.0435 
1.0444 
1.0454 
1.0463 
1.0473 
1.04S2 
1  0492 
1.0501 
1.0511 
1.0520 
1.0530 
1.0539 
1  0549 
1 .0558 
1.0568 
1.0577 
1.0587 
1.0596 
1.0605 
1.0615 
1.0624 
1.0634 
1.0643 
1.0652 
1.0662 
1.0671 


6.0% 


.03744 
.02705 
.02773 
.02875 
.02SS3 
.03137 
.03239 
.03453 
.03630 
03521 

.aiC2/ 

.04250 
.C-4fb 
.  .04731 
.04073 
C'5^:'i 
.05-*  ,'2 
.(5719 
.05969 

.064C2 

.C67c5 
.C7049 
.07.345 
.07669 
.07991 
D8346 
08724. 
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Table  S 


Age 


28 
23 

no 

z\ 

32 
33 
14 
35 

rv 

38 
S9 
40 
4t 

42  . 

43  . 

44  . 

45  . 

46  . 
4/  , 
4J3  . 
49  . 

m  . 

152 
53  . 
;i4 
bb  . 
56  . 
5-^  . 
'38  . 

59  . 

60  . 
9t   . 
G2 
fi3  ., 
64  . 

m  . 

67  . 

68  .. 

ra  . 

n. 
n  . 
n 

Ti 


hi 

H4 

f*4 


4,2<L 


!cM)8 

.  1 ;  t04 

in25 
f(;>r2 

^4 
)44 
0 
•22 
-39 
0) 
23  123 
.24 


'0 


5.58 


.26 


.2/  188 
.28  35 
■.29'  ^7 

30  02 

31  20 

32  60 
331  21 
34199 
.35<95 
361  09 
37144 
.39(98 
40;  69 
.41. 


42(62 

43(84 

45 
.46:77 
.'JA43 
.48!i  16 
.50196 

51^80 
.52:^  70 

54Cd9 
552  78 
.56€3 

.5ac:6 

59i  58 
60e  J9 
S20I4 
6X1  W 
346:8 


8.'5Si 


.5af 


.  --it 

7h,\ 


>,2  -^ 

-.'95  W 
8C3  iO 


2 
S3S  >o 


S3 
342: 
85CSd 
358  8 
.865: 
.872 
373( 
983:2 


-Based  on  Life  Table  80CNSMT  Single  Life  Remainder  Factors— Continued 

fAppiicabte  after  April  30,  1989] 


5: 
62 
8^ 
23 


S  if! 
i3 
;.» 


Interest  rate 


4  4% 


1 55,^2 
18208 
tr^203 
f  "J36 
rdOOO 

Ta772 
.134&0 
r02i5 
.20974 
2 1  ,-50 
.22572 
23409 
24273 
25163 
26076 
27013 
27975 
23961 
.23970 
31004 
32058 
33132 
34224 
35335 
.36468 
.37622 
38794 
.39983 
41194 
.42422 
47668 
44931 
.46206 
47491 
48783 
50C8? 
51386 
.52701 
54029 
.55368 
56717 
-53072 
59427 
60773 
62123 
63465 
64806 
66  (di? 

67^95 

73r32 
.7rie7 
72803 

T$f:7' 


4-5% 


14555 

.15 '10 
;5592 
>J.'-QO 

.Uis?35 
•7533 
-323'' 

.  f':'747 

.2Qo16 
21311 
22133 
.22932 
.23858 
247.58 
P-5683 
26633 
27603 
'23603 
59632 
30679 
31746 
.32833 
.33940 
35070 
36222 
.37393 
13535 
:j3.'96 
41028 
42279 
43547 
44830 
46124 
47427 
43736 
'V3054 
5;  334 
52^27 
54034 
'i5453 
.'33828 
.■53205 

60948 
62315 
33632 
S'5G'34 
65«29 
'v8C6 
'•-i5t7^ 
"ij'5J7 
7 '372 


75306 

Ttt:\.i 

73i9' 

."3'--54 

77i>36 

.'■:}>«! 

73743 

^r^T\ 

79€36 

7.y;65 

33813 

i']r(rj 

A\77\ 

■tvy-m 

S2654 

:?<04:} 

33533 

42S7f 

84453 

4Jo6f 

85263 

34656 

66009 

fti457 

86687 

.'35139 

872S8 

36301 

97S33 

37T60 

45% 


13537 
!4104 
14665 
.•5255 
15870 
16514 
17185 
17684 
13609 
19360 
23139 
20945 
21778 
22639 
.23525 
24436 
.25373 
.26337 
.27326 
28341 
29379 
.30438 
31518 
-32619 
.33744 
.34892 
36062 
37252 
38464 
39697 
40951 
42224 
.43513 
.44814 
46124 
47444 
43773 
.50115 
51472 
52845 
54231 
55624 
57021 
58415 
59808 
;P98 
o2590 
53987 
65390 
66796 
53;99 

-:353a 

■'0955 
^^2238 
73582 

74832 
73041 
.'7212 
73337 
-9404 
33i20 
3; -01 
32357 
33278 
34137 
34932 
556.57 
36310 
86888 


5  0^'3 


.12662 
13179 
7  3721 
1  '1291 
?4883 
'5513 
15165 
f£34G 
!  7552 
18266 
19043 
19537 
20654 
21499 
.22370 
23268 
24191 
25142 
26120 
27123 
28151 
.29201 
30273 
31367 
32486 
.33629 
34795 
35983 
37193 
38426 
39682 
.40958 
.42250 
43556 
44874 
46201 
47540 
48892 
5C262 
51648 
53049 
54459 
.55874 
57287 
5S700 
.60112 
61527 
62S48 
.543. '■7 
6581  \ 
67242 
63660 
7X58 
7*422 
72746 
74026 
75265 
^6465 
'.'621 
73717 
.70760 
30769 
8!  753 
82698 
33535 
34405 
35152 
85825 
86420 


5.2% 


i;33i 

12329 

(2852 


1: 


:4U3 

i:.P8o 

;4t.37 
:5221 
13883 
i5571 
1 7288 
18032 
18804 
!£605 
2C434 
21289 
.22172 
23G81 
24019 
24983 
25975 
25992 
28032 
29094 
30180 
31292 
32429 
33590 
34774 
35981 
37213 
38468 
39745 
41040 
42350 
43672 
45006 
46352 
47713 
.49093 
50491 
5!  905 
53330 
54762 
i=i:93 
37624 
'59056 
63492 
3 '936 
.63390 
6484'i 
563Q'' 
67  7*5  4 
69130 
■"0573 
'^9.25 
'1236 
74503 
'57.:i3 
■'39:7 
'3Q41 
.'9111 
30  ■'47 
3(157 
=?2t29 
83040 
31884 
.84653 
85345 
35959 


5.4% 


.11068 

11547 

.!2051 

'2534 

■  J'42 

1373G 

.14345 


56% 


.10366 
.10827 
M3I3 
11827 
12367 
.12936 
'3.533 


149S3 

1.4159 

;5Deo 

14812 

'6358 

15492 

'  7085 

15201 

17340 

16939 

.13524 

17705 

.'9438 

18502 

20276 

.19326 

21143 

20177 

.22038 

-21057 

223S2 

21966 

23912 

22904 

24892 

23870 

25897 

24862 

.26926 

.25879 

27978 

.26921 

29055 

27987 

30158 

29081 

31263 

30203 

.32442 

31349 

33621 

32522 

34824 

33720 

36053 

.34945 

37307 

36196 

.38584 

37471 

39380 

38767 

41192 

40080 

-42518 

41408 

43856 

42749 

45203 

44105 

46577 

45480 

47965 

46876 

■43373 

48293 

'50800 

43729 

52238 

51 179 

53633 

.52638 

55131 

54100 

3r/o73 

5556-3 

53Q2'3 

37030 

59435 

'53504 

'5C35G 

'39990 

62427 

31457 

'':33'3 

62993 

5-:  393 

54501 

■::.367 

55999 

'i.i3.320 

67479 

^39741 

68923 

.^T'2) 

"0335 

'2460 

71699 

'3756 

7302? 

7';.ii4 

74.-306 

'6.225 

75544 

'-375 

76720 

■'94 '2 

77842 

79533 

7.^929 

30570 

7-9991 

31 '567 

31013 

32503 

8(973 

33370 

32862 

^!60 

83673 

84872 

34404 

85502 

85051 

5  8% 


.09720 
.10163 
.1063! 
.11127 
11653 
12201 
12780 
1 3388 
14022 
14585 
15377 
16097 
16847 
17627 
-18434 
19270 
20134 
21028 
21951 
22904 
23883 
24888 
25918 
.26973 
28057 
.29170 
30308 
.31474 
32666 
.33885 
35132 
.36405 
.37699 
39012 
40.340 
41684 
43043 
-44422 
45824 
47248 
48694 
50154 
5 '624 
53099 
,54577 
56059 
57550 
53053 
':057G 
62097 
63628 
55i51 
.55655 
63 '28 
69562 
'0'^52 
72300 
73611 
'4375 
76076 
'7223 
73334 
79420 
30486 
3:449 
82360 
83192 
33941 
84605 


BO-l-c 


.09125 
.09551 
.10002 
10450 
10935 
11519 
12080 
.12670 
'3287 
13933 
.'4607 
T53I0 
.16043 
16606 
17597 
18416 
19265 
.20144 
.21053 
2I99I 
22957 
23949 
24966 
26010 
27083 
28185 
29316 
30473 
31658 
32872 
34114 
35333 
36674 
37985 
39314 
40658 
42019 
43401 
44808 
46238 
47691 
.49 '60 
50641 
52;?6 
53617 
55113 
565;^0 
53140 
596  .'6 
61223 
,62775 
54321 
65349 
5734i 
36604 
70214 
7;S92 
72923 
'4215 
'5442 
^66 1 2 
'7747 
73357 
-7992^ 
80933 
-81885 
32717 
83484 
e4l5'i 


Federal  Register  /  Vol.  59.  No.  ill  /  F^riday,  June  10,  1994  /  Rules  and  Regulations  301b^ 


Table  S.— Based  on  Life  Table  SOCNSm-  Single  Life  Remainder  Factors— Continued 

(Apphcaole  after  April  30.  1989] 


Age 


97 

98 

S9 

100 

101 

102 

103 

104 

105 

106 

107 

10S 

109 


Interest  rate 


4.2% 


.88795 
.89220 
.89612 
.89977 
.90325 
-90690 
.91076 
.91504 
.92027 
.92753 
.93799 
.95429 
.97985 


4.4% 


.88328 
.88769 
.89176 
.89555 
.89917 
.90294 
.90694 
.91138 
.9-681 
.92445 
93523 
.95223 
.97893 


4.6% 


.87867 
.88323 
.88745 
.89136 
89511 
.89901 
.90315 
.90775 
91S37 
92130 
.93249 
.95018 
.97801 


4.8% 


.87411 
.87883 
.88318 
.83722 
.89110 
.89513 
.89340 
.9&'J-,5 
.90996 
.91316 
92977 
.94814 
.97710 


5.0% 


.86961 
.87447 
.87895 
.88313 
.88712 
.89128 
89569 
.90058 
.90658 
.91506 
.92707 
-94611 
-97619 


5.2% 


.86515 
.87016 
87478 
87908 
.88318 
.88746 
.89200 
89704 
.90322 
.91197 
.92438 
.94409 
.97529 


5.4% 


86074 

86589 

87054 

87506 

87S29 

88359 

8883ft 

89354 

83989 

90890 

92170 

S4208 


5.6% 


.85639 
.86167 
66656 
87109 
.87543 
.8/995 
.86474 
.89006 
.89659 
.90586 
.91905 
.94008 
.97348 


5.8% 


85208 
.85750 
.86251 
66716 
.87161 
.87524 
.88116 
.88561 
63331 
.90284 
-91G41 
.93809 
.97259 


Table  S.— Based  on  Life  Table  80CNSMT  Single  Life  Remainder  Factors 

[Applicabte  after  April  30.  1969] 


6.0Sfc 


.84782 
85337 
85850 
86327 
.86783 
.67257 
.87760 
88319 
8P006 
.89983 
91373 
93611 
S7170 


Interest  rate 

Age 

6.2% 

6.4% 

6.6% 

6.8% 

7.0% 

7.2% 

7.4% 

7.6% 

7.8% 

80% 

0  

.03535 

.03349 

.03183 

.03035 

.02902 

-02783 

.02675 

02579 

.02492 

02413 

1   

.02486 

02292 

02:19 

.01963 

01824 

.01659 

01537 

.01486 

.01395 

01312 

2  

.02547 

.02345 

-02164 

.02002 

.01857 

.01727 

.01609 

01504 

.01408 

01321 

3  _ 

.02640 

.02429 

02241 

.02073 

.01921 

.01785 

.01662 

-01552 

.01451 

01361 

4  

02753 

02535 

.02339 

.02 -res 

.02005 

01863 

01735 

-01619 

01514 

.01418 

5  

02383 

.02656 

02453 

.02269 

.02105 

.01956 

.01822 

.01700 

.01550 

.01490 

6  

.03026 

.C27S0 

-02578 

02387 

.02215 

.02060 

.01519 

.01792 

01677 

01572 

7  

.03180 

-02935 

.02714 

.02515 

02335 

.02174 

.02027 

01894 

-01773 

.01664 

8  

.03347 

-03092 

02863 

.02656 

02469 

.02300 

.02146 

.02007 

-01881 

01765 

9  

.03528 

-03263 

.03025 

.02810 

.02615 

.02438 

.02278 

02133 

02000 

01880 

10  

.03723 

.03449 

.03201 

.02977 

.02774 

.02530 

.02423 

.02271 

02133 

02006 

11    

.03935 

.03550 

.03393 

.03160 

.02945 

.02757 

.02583 

02424 

.02279 

-02147 

12  

.04160 

.03865 

03593 

03356 

.03136 

.02936 

02755 

.02589 

02438 

02299 

13  

.04394 

.04033 

-03811 

.03550 

03331 

03123 

.02934 

C2761 

.02603 

0245C 

14    •. 

.04629 

.04312 

-C4G25 

.03754 

03527 

03311 

.03113 

02933 

fi276a 

02617 

15 

.04864 

.04536 

-04238 

-03968 

03721 

.03496 

.03290 

C31C3 

.02^0 

02773 

16  

.05099 

.04759 

04451 

.04170 

.039-.  3 

.03679 

03466 

.03270 

03090 

02926 

17  

.05333 

-  .04982 

04662 

04370 

.04104 

.03361 

03633 

.03^34 

C3247 

.03075 

18  

.05570 

.05207 

.04875 

-04573 

.04?'--5 

.04C44 

.03812 

03509 

.03404 

03225 

19  

.05814 

.05438 

05095 

C4781 

,04.-,Ci4 

04231 

03390 

.03769 

.03565 

03373 

20  

.06065 

05G77 

.05.321 

-04996 

.04«,98 

-04424 

.04-73 

03943 

03/31 

.fcL35 

21    

06325 

05922 

.05554 

05217 

04 '^07 

04623 

04362 

04122 

.03501 

035&7 

.06534 

.06178 

05^97 

05447 

.05126 

-04831 

.04  %3 

0-'.o09 

-04078 

02665 

23     

.06876 

06446 

-06051 

-056-33 

05355 

05048 

04765 

.04.->05 

-04265 

0-;042 

"iA     -  - 

.0/174 

.06729 

-C6321 

05945 

05630 

.05281 

.043t(7 

.047  55 

.0-'  :e5 

C>4233 

25  

07431 

0'031 

.06(509 

G6219 

0f.8c: 

K'530 

.05.>24 

r4S4i 

046.'-.'0 

0-:438 

25 

.0.&30 

07355 

06313 

06515 

-06^42 

Of,"  799 

.C51S1 

65-87 

.04915 

C-;562 

27   

ri'"''? 

07702 

G/2'X 

06.?3'> 

.06^46 

oerco 

.C:.759 

05454 

C5170 

G-iSCG 

28  , 

ca%'7 

-ceon 

.C7603 

071/1 

06?  .' 

.Ct4r2 

.00059 

06  .'40 

Cl'44^ 

0:;^^U 

£9  

P  .^..,- 
„»  ^ 

.084.>1 

Gr'-ni 

.07?.34 

07  ::• 

.C6735 

O-v/.O 

-W.C'-'-; 

'C'>742 

Of-S^.G 

30    

.004,' 0 

-oe«?.«2 

0C;i.f3 

.07':-?i 

.0~4"::? 

.07095 

0672^. 

Of-;:?.'>; 

.OtCo! 

l'7&-3 

31    

O'iH?.-. 

C'-32? 

pj^ti  tO 

C3:-35 

.O7';oi 

.0.479 

■     LllfA 

rj7.K 

.C&4C5 

OCOs'j 

32 

.i.r-riS 

.C?7-.7 

0U2?7 

C8V74 

-WHO 

.C7iiS 

07;91 

'j'-2'i 

CC??-^ 

r^-J.-i  1 

r^-. _..- 

lorr.-i 

.1C2^'7 

.c--^r>:. 

0-r241 

Co7b/ 

.D8a?5 

L/O-? 

-:/'>.i 

?'/•;•  'i 

ZA    ;..;, 

.i1-,3J 

/.'_-.^r4 

-.,Vfi1 

-o^.'-e 

C124f 

-Ci's'O 

f.H^c.^ 

079«^< 

;l'L-  ^ 

''      ,    -  ^ 

35  .• ....:.... 

A?\:-f;. 

1  "'•-'^ 

IC-cCO 

.102S5  i 

c:<  '••« 

.C^-.-"' 

CiK-M 

o>':'3 

0^141 

Z^. ,..- 

Wdi?. 

11.?Cd 

1'^^C^ 

lf)2>-3 

.0'?--:L.'^ 

.0'i'-4 

i'.^C-'.' 

r-tir' 

37     

i3.":l' 

.1.:574 

.\M'.\ 

.Ul'Ci 

lOfcr^a 

iaS;7 

C^o7:> 

.0'-i4.;ri 

•:  018 

Wil.  1 

■:?.«  

:3.2.^;;' 

.!3?11 

A-iiA 

-ll-'V-; 

1144 -V 

.•C&22 

104:6 

'■''i57i> 

23  ,. 

1  ---N.^ 

•2583 

i."i:7 

.  I.??0 

.'.':■  ^■: 

\  Mil 

11K5 

.a-.'o'j 

1 

A') 

.U..-VU  i 

ii-;3 

1LG-0 

1i2l7 

12/1? 

I.>ii2 

7  I'.,.:,— 

1 1  \H 

1^.^^;:^  1 

**  1 

■:%':6 

l.:.'i12 

1  V,.-,3 

.13V<^4 

132«3 

n&n? 

I.'!?!-". 

11 /i2 

ll'Jj 

iG.3:: 

15071 

'S.:/6 

.i4r.-o 

.VHI.i 

i:--;v 

■•"•■j;3 

1?  !5^ 

1V>.-/ 

t  V  '  ■ 

'53  .  . 

MZ-i. 

IGEiS 

.leno 

.1i4?5 

i4rM^ 

142  45 

l-'x.3? 

1''49 

v.'-y^b 

^^?^V:. 

•;-i    

-8447 

17575 

-.er?jp 

1526-1 

■;a>:3 

ii-.f:o 

1-1''21 

12fi/3 

.iS'cAS 

n'%4 

45  _ 

.-■i310 

1862-5 

177CO 

17078 

ic;j4  j 

1576/ 

V^"dt2 

i4f;30 

1^'^So 

13."jl 

46          ,.._ 

2Q2C4 

1?4C2 

18644 

17D25 

rnv  \ 

15604 

l5'Vj5 

L'-'tE 

14670 

i4o- . 

iJllM           Federal  R( 

?islef  /  Vol.  5'J.  No 
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Table  S  - 

Basso  on  Life  TabilS 

SOCNSMT  Single  Ufe  REMAir^OER  FACroRS— Continued 

[Applicable  after  Aprrl  30 

19891 

Ai^fi 

\r\\e< 

est  rale 

6  2*^0 

j      6  i'j 

15 15"-.) 

Be?'! 

7.3% 

7  2yo 

7  4v;, 

7  m. 

7.8'K, 

8  0*7 

l7 

2?C 

3          .203! 
3           21 2  i' 

rg.'iJi          .!3306 
»            .2C-462           .t971Q 

'3;»2           ,17454 
.'Xi07            1333: 

;'53€ 

1            (15232 
f  7C'9C 

I          .!5676 
!55!3 

.f5l4f 

'5'^S4 

^* 

.;3': 

^          .22-2 :  -1 

.2i4;] 

>          .206S3 

,r^'S3r 

)           .'3241 

'85?  t 

t79.'0 

i  7379 

. 15315 

T  '597 

i!j 

240 

3           .2020-: 

2,2  Jlf 

2!6!7 

23-331 

.23:3.] 

.1^514 

t33'9 

.182 '4 

3SG 

5           2422S 

ZWi-i 

.226!  I] 

2:331 

.2!  14-' 

2tlij?6 

.19.313 

.!9!99 

:3Pa'r 

it 

J  J 

.31 

2 '2 

'           25275 

2443^! 

2.3536 

246i;4 

2Z374 

239  r'i 

22.-47 

.23 '.3*? 

2145  3 
12474 

2073/' 
2f7S:j 

20!  59 

.21154 

.  •  3556 
^053  7 

i           27  ^'A 

i           58^05 

5            >3.'74 

3-3^7  3 

.3J-:.5- 

2!56']i 
277,j.l 

25732 
2'5300 

.23r'5i) 
29232 

-    .24995 
26  :C3 
2-'242 
'•3^ '  5 

24244 

.:534f 

234'j-.( 
.27632 

2:525 
2^;! 

.22339 
.239  !£ 

,2313! 

22'3t 

.232-3 
.243:5 

25469 

2f55r' 

2251J  t 
.23535 
2i.335 

i  i 

3  ""j'fS 

3iM4S 
3!  83! 

2'i'52! 
3.i35'J 

.2.3323 

2W,:4 

-  .2X233 

535^3 
,3:3:7 
33t'7 
3.44.:  I 

3573) 

273H 

2n350 

26637 
27339 

.'5?52 
■-7|S'j 

>i::5 
3737  i 

.o87t7 

.  j  13."^ 
.-T:f3' 

37,'i'3 

i:363 
3J2j9 
355 'S 
3^;9I3 
33272 

..32:24 
334 : 4 
34726 
36.^60 
37415 

.V.-S\7 
•  .3263  f 
33907 
.35236 
35533 

29743 
31062 
32356 
31574 
j5(ii6 

2 '373 
3-3334 
3!621 
32933 
34270 

.23 17'i 
•24553 
..30912 

xir^  7 

3'^  543 

■■12-1  r 

«?37o 

4f!'>45 
.4!  958 

.39653 
4!  070 

33798 

4G2!! 

37963 
39330 

37fr:3 
33575 

36330 
37797 

356^9 
37043 

,343!  2 
353  f  -» 

452? 

443 ''5 

.43.B'J 

42513 

4f655 

40.92  i 

^00:3 

33233 

33432 

37749 

5? 

''J         . 

ri 
'J 

^T 

-■;  2 

<;577j 

472S3 

.4-t8fi3 
.45357 

43985 

,454  .'3 

43(29 

.44625 

42229 
43793 

4f494 
42995 

4Q7f3 
i.7?  f  ■■y 

39955 
4;458 

3922! 

437>'> 

5:1= 

5266 

50265 
51778 

47JV3( 
49  ] '4 

'5'J3'96 

-45933 
4.3503 
500:38 

io140 
I7c66 
49203 

453-6 

46347 
48390 

445  .'3 
4635 1 
47599 

43738 
43276 
43329 

42933 
44523 
46079 

■12243 
43730 
4Sn49 

557 1 
.5725' 

5880. 

52'?'5 
54632 
56382 
5795 ; 

5312s 
3  33  7  J 
55'5i6 
57(20 

51578 
53134 
547!0 
56308 

5G75! 
52317 
5.3904 

555!  5 

.49945 
51520 
531^3 
54740 

4915; 

50744 
52351 

53984 

48297 
49986 
51601 
53245 

47552 
49247 
5C870 
52522 

46926 

.48527 
3n!55 
5(3i7 

•*y           

■V         

44               

i.i               

•w 

•1.'}         

6Gob' 

5S535 

58720 

57923 

57)44 

56333 

.5:5639 

549(2 

54200 

'^  V5(34 

.6 '94 
635(M 

.6n28 
.627?  3 

5i}i2'i 
6f'}35 

59549 

6tt74 

58^37 
60423 

S3040 

.59698 

.573:0 
.53933 

55596 
5.3233 

55896 
57597 

55212 
5H'-i?'-i 

55C5< 

64235 

S3527 

62785 

62053 

61345 

3054Q 

59951 

59290 

■^•"-632 

665  7< 
6806 
S9-i9' 

r225e 

7356^ 
7.:87f 
760: .' 

65827 
67332 
.63793 
702  ?3 
7!596 

72--^3: 

742C  i 
7>;!9 

55090 
356!  3 

39'54  i 
70947 
.72:305 
.  73559 
748:J6 

6436S 

85914 
67418 
53681 
70308 
71588 
73003 
74261 

F.3659 
35226 
667<S9 
33233 
.6968' 
7!08' 
72417 
73695 

52965 
34550 
560:32 
5^595 
63063 
70434 
7 '339 

.52283 
53336 

65447 
56969 
,5.3456 
59393 
-'27t 
.  '2'538 

61615 
53235 

543:3 
56353 
57,359 
693!  3 

rn7)\ 

72046 

60959 
.62595 
S419! 
55743 
67271 
63748 
70' 59 
715' 2 

50316 

.S!963 
67^379 

.55!  53 
56693 
68!  33 

5  35i5 
7u'i?*.5 

'  7;b? 

77755 

,76037 
.772 1 5 

75434 
76683 

74938 

76!58 

74400 

75^-40 

7.35  .'0 
7'5r:>j 

7:k147 
74525 

72831 
74:23 
75335 
76572 
77577 

72323 

7?JGt 
80'J23 

75370 

30894 

'83.52 
79423 

.3a-4t7 

77342 
73933 
'29^5 

77337 
'31^9  1 
7948'  j 

.76840 
77971 
79022 

.'3568 

'5.364 
7-''']  33 
73!  2a 

74913 

7r>!-f8 
77^^39 

322-4y 

8 !  7^4 

32533 

3ir25 
82;  45 

•    873 
i!709 

.30425 
812'3 

79933 
303S2 

'■9'>i7 
334  3! 

79:15 
.30014 

.^3'-:  33  ; 
7'3532 

•8255 

79!  95 

i--^-r3 

32372 

32«5f 

320.24 

3:622 

312I5 

mvz 

BC'4i4 

c'''0.'4 

■3-;  36; 

535*-i 

3.1.'-:.i2 
34f::6 

33i24 
33730 

3272' 
32339 

3232i 

.32S52 

3:92? 
•:2':-69 

iViZ7 
32  .'-W 

3-15! 
3-8I5 

3", ■•59 
rf/44j 

'Of 

CD 
1 1)4 

359-12 

•f!68SJ 

87403 

i.^8-t 

3ijG2 
"?55.6- 
8oC37 
8--534 

31574 
35134 
35570 
35!  77 

.34290 
■M8I0 
.35306 
35823 

339:0 

a4.40 

.349:6 
35473 

33534 

8^074 

.34539 

35:26 

33 '6' 

33 7 f  ( 
34233 
34732 

P.17-il 

33;:52 

3.3i>36 

..3444,2 

32427 
32937 
33639 
34:04 

32055 
32644 
.33196 
83770 

37QoO 

357  f  4 

3337! 

36G32 

35695 

35.1H2 

3503 ! 

.34703 

S4378 

H}ft 

*e363 
89339 

37  J  i  t 

3H;j4(3 
3'>i}95 

35930 
37731 
33804 

36553 

37413 
38514 

.35323 

37133 
.38223 

^5005 
36300 
379'40 

35685 
834,94 
S7655 

85.i69 
36!9i 
37374 

,=5:354 
35.390 
37394 

tOfl 

9703; 

•33 -J  f  7 
'4€992 

'i<J60() 

'm344 

90089 

39835 

39584 

S9334 

890:35 

38838 

M)!i 

98%4 

'i2823 

96816 

92634 

96729 

'72442 
96642 

92230 
96555 

92(]6C 
36468 

9(870 
96382 

9168! 

^ 

• 

■! 
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Table  S.— Based  on  Life  Table  80CNSMT  S^^gle  l^fe  Remainder  Factors 

(Applicable  after  April  30.  1569) 


Age 


0  

1  

2  

3  

4  

5  

6  

7  .... 

8  

9  

10  ... 

11  .... 

12  .... 

13  .... 

14  .... 

15  .... 

16  .... 

17  .... 

18  .... 

19  .... 

20  .... 
2i   .... 

22  .... 

23  .... 

24  .... 

25  

26  .... 

27  

28  

29  

30  

31  

32  

33  

34 

35  

36  

37  

38  

39  

40  

41  

42  

43  

44  

45  

46  

47  

48  

49  

50  

51  

52  

53  

54  

55  

56  

57  

58  

59  

60  

61  

62  

63  

64  

65  

65  

67  

68  


Inieresi  tale 


8.2% 


.02341 
01237 
01243 
.01278 
01332 
.01400 
.01477 
01563 
.01660 
.01770 
.01891 
.02026 
02173 
.02326 
.02478 
.02628 
.02774 
.02917 
03059 
.03205 
.03355 
.03509 
.03669 
.03837 
.04018 
.04214 
.04428 
04662 
.04915 
.05189 
.05485 
.05805 
.06149 
.06520 
.06916 
.07339 
.07787 
.08262 
.08765 
09296 
.09858 
.10449 
.11069 
.11718 
.12399 
.13111 
.13856 
14633 
15442 
16280 
.17147 
.18045 
18979 
.19947 
.20950 
.21986 
.23058 
.24167 
.25314 
.26497 
.27712 
.28956 
.30228 
.31525 
.32851 
.34209 
.35604 
.37037 
.38508 


8.4% 


02276 
01170 
01172 
01203 
01253 
01317 
.01390 
01472 
01564 
01669 
01785 
01915 
.02056 
02204 
02351 
.02495 
.02635 
02772 
02907 
03046 
03188 
03334 
.03487 
.03646 
.03819 
04006 
04210 
04434 
04677 
04941 
05226 
05535 
.05867 
06226 
06609 
07020 
07455 
.07917 
08407 
.08925 
09472 
10050 
10656 
.11291 
.11958 
.12656 
13387 
.14150 
.14945 
.15769 
.16622 
17507 
18427 
.19383 
20372 
21397 
22457 
.23554 
24690 
.25863 
.27068 
.28304 
.29567 
.30857 
.32176 
.33528 
.34918 
.36347 
.37815 


8.5% 


.02217 
.01108 
.01107 
.01135 
.01182 
.01241 
.01310 
.01389 
.01477 
.01577 
01688 
.01814 
.01950 
.02092 
.02234 
.02372 
.02507 
02637 
02767 
.02899 
03035 
.03173 
.03318 
.03470 
.03634 
.03812 
.04008 
.04223 
04456 
.04709 
04984 
.05282 
.05603 
.05950 
06322 
.06720 
.07143 
.07593 
.08069 
.08574 
.09109 
.09673 
.10265 
10887 
.11540 
.12224 
.12941 
13690 
.14471 
.15281 
.16121 
.16993 
.17899 
.18842 
.19819 
.20831 
.21879 
.22965 
.24090 
.25252 
.26448 
.27674 
.28929 
.30211 
.31522 
.32868 
.34253 
.35678 
.37142 


8.8% 


.02163 
01052 
.01048 
.01073 
.01116 
.01172 
.01238 
.01312 
.01396 
.01492 
.01599 
.01720 
.01852 
.01989 
.02126 
.02259 
.02388 
02513 
02637 
.02763 
.02892 
.03024 
03162 
.03306 
.03463 
.03633 
.03820 
.04025 
.04249 
04493 
.04757 
.05045 
05356 
.05692 
.06052 
.06439 
.06850 
07287 
.07751 
.08243 
.08765 
.09316 
.09895 
10503 
11143 
11814 
.12516 
13252 
.14020 
.14816 
.15643 
.16501 
.17394 
18324 
19288 
.20288 
.21324 
.22399 
23512 
.24664 
.25849 
.27067 
.28312 
.29586 
.30890 
.32229 
.33609 
.35028 
.36489  J 


9o«;b 


.02114 
01000 
.00994 
01015 
01066 
01109 
01171 
.01242 
01322 
01414 
.01517 
.01634 
.01761 
01895 
02027 
.02155 
02279 
02399 
.02517 
02637 
02760 
.02885 
.03017 
03154 
03303 
03465 
03644 
03841 
04056 
04291 
04546 
04824 
.05124 
05449 
05799 
06174 
06573 
06999 
07451 
.07931 
08440 
08978 
09544 
.10140 
10766 
11423 
•!2113 
.12835 
13559 
14373 
.15166 
.16030 
.16911 
.17823 
18779 
19767 
2C791 
21854 
22956 
24097 
25272 
26480 
.27717 
28982 
.30278 
31610 
.32983 
.34398 
.35854 


92% 


C2069 
00953 
C0944 
00964 
01001 
01051 
OHIO 
01178 
01254 
0t342 
01442 
01555 
01678 
01807 
01935 
02058 
02178 
C2293 
02406 
02521 
02638 
02758 
C2£82 
03013 
03155 
03309 
03481 
03670 
03876 
04102 
C4348 
04616 
04906 
05221 
05560 
06925 
06313 
06727 
07167 
07635 
08132 
08658 
09212 
C9794 
10407 
11052 
11728 
12438 
13179 
13949 
14749 
15580 
164^8 
17352 
18291 
19266 
20278 
21329 
22420 
23550 
24716 
25913 
27141 
28397 
29685 
31010 
.32377 
33786 
35237 


9.4% 


.02027 
00910 
.00899 
00916 
.00951 
.00998 
.01054 
01118 
01192 
01276 
01372 
01481 
01601 
.01726 
.01850 
01969 
.02084 
.02194 
02302 
.02412 
.02524 
02638 
.02757 
02881 
03016 
.03164 
03328 
03509 
03708 
.03925 
04162 
04421 
.04702 
.05007 
.05336 
.05690 
.06068 
.06470 
06899 
07356 
07841 
.08355 
08896 
.09466 
.10067 
.10699 
.11362 
12059 
12787 
.13544 
.14331 
.15150 
.16004 
.16896 
17822 
18785 
19785 
.20824 
.21904 
.23023 
.24178 
.25366 
26584 
.27832 
.29111 
.30429 
.31788 
.33191 
.34638 


9.6% 


.01989 
.00871 
.00857 
.00872 
.00904 
.00949 
.01002 
.01064 
01134 
.01216 
.01308 
.01414 
.01529 
.01651 
.01771 
.01886 
01997 
02103 
.02207 
.02312 
.02419 
.02527 
02640 
.02759 
02888 
.03029 
.03186 
.03360 
.03550 
03760 
.03988 
.04238 
.04510 
.04806 
05125 
.05469 
05836 
.06228 
.06646 
.07092 
.07565 
08067 
.08596 
.09154 
.09743 
.10362 
.11013 
.11697 
.12412 
.13157 
.13931 
.14737 
.15579 
.16458 
.17372 
18322 
.19310 
20338 
.21407 
.22515 
23659 
.24837 
.26045 
.27284 
.28555 
.29865 
.31217 
.32614 
.34055 


9  8^' 


01954 

00834 

OO819 

00632 

C0862 

00904 

00954 

01013 

01081 

01159 

01249 

01351 

01463 

01582 

01698 

01810 

01917 

02018 

02118 

02218 

02320 

02424 

02532 

02644 

02767 

02902 

03052 

03219 

03403 

03604 

03825 

04067 

04329 

04616 

04926 

05260 

05617 

05999 

06407 

05S41 

073C3 

07794 

.08312 

08858 

09434 

10042 

10680 

11352 

12055 

12787 

13546 

-.4342 

15172 

16038 

16940 

17878 

18854 

19870 

20927 

22024 

23158 

24325 

25524 

26754 

.28016 

.29317 

.30663 

.32053 

33488 


100% 


C1922 

0080 1 

00784 

00795 

C0822 

00862 

00910 

00966 

01031 

01107 

01194 

01293 

01402 

01517 

01630 

01738 

01842 

01940 

02035 

02131 

02229 

02328 

02430 

02538 

02655 

02784 

02928 

03088 

03264 

03458 

03671 

03905 

04160 

04438 

04738 

05063 

05411 

05783 

06180 

06604 

07055 

07535 

08041 

08576 

09141 

09736 

1C363 

11022 

11713 

12433 

13182 

13963 

14780 

15635 

16524 

17450 

18414 

19419 

20464 

21551 

.22674 

23831 

.25020 

26240 

27493 

.28787 

.30124 

.31506 

3293- 
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69 

70 

71 

72 

73 

74 

75 

76 

77 

78 

79 
80 
81 
82 
83 
84 
85 
86 
87 
88 
89 

90  . 

91  . 
92 
93  , 
94 

95  . 

96  . 

97  . 
98 
99  . 
100 
101 
102 
103 
104 
105 
106 
107 
108 
109 


Table  S.HBased  on  Life  Table  80CNSMT  Sih4GLE  Life  Remainder  Factors— Continued 

(Applicabte  after  April  30,  1989] 


Age 


Age 


8.2% 


.400(8 
.415:3 
.430-6 
.446:3 
.4621  8 
.4782  3 
.494f  9 
.511J7 
.5282  3 
.54541 
.56267 
.5798 1 
.5968  5 
.6135 
.6297} 
.6456' 
.6612) 
.6763) 
.6908 
.70461 
.7182 
.73151 
.7444  ■ 
.7566'  I 
.7680 
7784(1 
.7879;' 
.7963(i 
.8039 
.8107< 
.8170< 
8229e 
.828K 
.8343f 
.8405f 
.8474: 
.85591 
.868ie 
.88592 
.9149G 
.96211 


Table 


0 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 


10.2% 


.01891 
.00770 
.00751 
.00760 
.00786 
.00824 
.00869 
.00923 
.00986 
.01059 
.01142 
.01239 
.01345 
.01457 
.01567 
.01672 
.01772 
.01866 
.01958 


Interest  rate 


8.4% 


.39313 

.40838 

.42382 

.43945 

.45527 

.47137 

.48777 

.50452 

.52157 

.53885 

.55621 

.57354 

.59065 

.60746 

.62387 

.63992 

.65565 

.67092 

.68554 

.69957 

.71326 

.72676 

.73986 

.75225 

.76379 

.77437 

.78394 

.79244 

.80016 

.80712 

.81354 

.81950 

.82518 

.83110 

.83737 

.84433 

.85295 

.86540 

.88348 

.91306 

.96125 


8.6% 


.38638 

.40162 

.41705 

43269 

.44854 

.46466 

.48112 

.49793 

.51505 

.53242 

.54989 

.56733 

.58457 

.60151 

.61806 

.63426 

.65014 

66557 

.68034 

.69453 

.70838 

.72204 

.73532 

.74787 

.75957 

.77030 

.78001 

.78863 

.79646 

.80352 

.81004 

.81609 

.82185 

.82785 

83420 

.84127 

.85001 

.86266 

.88105 

.91119 

.96041 


8.8% 


.37982 
.39504 
.41047 
.4261 1 
.44197 
.45812 
.47452 
.49148 
50867 
.52613 
.54369 
.56125 
57860 
59567 
.61236 
.62869 
.64472 
.66030 
.67522 
.68956 
70357 
.71739 
73083 
.74354 
.75540 
.76627 
.77611 
.78485 
.79280 
.79996 
.80657 
.81270 
.81854 
.82462 
.83106 
.83822 
.84709 
.85993 
.87863 
.90934 
.95956 


9.0% 


37344 

38364 

.40405 

.41969 

.43556 

.451 73 

.46826 

48517 

.50243 

51996 

.53762 

.55527 

.57274 

.58993 

60675 

.62321 

.63938 

.6551 1 

.67018 

.68466 

.69882 

.71280 

.72640 

.73927 

.75127 

.76229 

77226 

.78112 

.78917 

.79643 

.80313 

.80934 

.81526 

.82142 

.82795 

.83521 

.84419 

.85723 

.87623 

.90749 

.95872 


9.2% 


.36724 

.38241 

.39780 

.41344 

.42931 

.44549 

.46205 

.47900 

.49632 

.51392 

.53166 

.54941 

.56699 

.58429 

.60123 

.61783 

.63413 

.65000 

.66520 

.67983 

.69414 

.70827 

.72202 

.73504 

.74719 

.75835 

.76845 

.77742 

.78559 

.79294 

.79972 

.80602 

.81201 

.81826 

.82487 

.83221 

.84132 

.85454 

.87384 

.90566 

.95788 


9.4% 


.36120 

.37634 

.39171 

.40733 

.42321 

.43940 

.45598 

.47297 

.49033 

.50800 

.52582 

.54366 

.56134 

.57875 

.59581 

.61253 

.62896 

.64496 

.66031 

.67507 

.68952 

.70379 

.71770 

.73087 

.74317 

.75446 

.76468 

.77377 

.78203 

.78948 

.79635 

.80273 

.80880 

.81512 

.82181 

.82924 

.83846 

.85187 

.87147 

.90383 

.95704 


9.6% 


.35533 

.37043 

.38578 

.40138 

.41725 

.43345 

.45004 

.46706 

.48447 

.50220 

.52009 

.53802 

.55579 

.57331 

.59047 

.60731 

.62387 

.64000 

.65548 

.67037 

.68495 

.69938 

.71343 

.72674 

.7391  £f 

.75061 

.76096 

.77015 

.77852 

.78606 

.79302 

.79947 

.80561 

.81200 

.8 1 878 

.82630 

.83563 

.84922 

.86911 

.90201 

.95620 


9.8% 


.34961 
.36468 
.38000 
.39558 
.41143 
.42763 
.44424 
.46129 
.47873 
.49652 
.51448 
.53248 
.55035 
.56796 
.58523 
.60218 
.61886 
.63511 
.65071 
.66574 
.68045 
.69502 
.70921 
.72267 
.73524 
.74680 
75727 
.76657 
.77504 
.78267 
.78971 
.79624 
.80245 
.80892 
.81577 
.82338 
.83282 
.84659 
.86676 
.90020 
.95537 


S.— Based  on  Life  Table  80CNSMT  Single  Life  Remainder  Factors 

[Applicat>le  after  April  30.  1989] 


Interest  rate 


10.4% 


.01864 

.00741 

.00721 

.00728 

.00752 

.00788 

.00832 

00883 

.00943 

.01014 

.01095 

.01189 

.01292 

.01401 

.01508 

.01610 

.01707 

.01798 

.01886 


10.6% 


.01838 

.00715 

.00693 

.00699 

.00721 

.00755 

.00796 

.00846 

.00904 

.00972 

.01051 

.01142 

.01243 

.01349 

.01453 

.01552 

.01646 

.01734 

.01818 


10.8% 


.01814 

.00690 

.00667 

.00671 

.00692 

.00724 

.00764 

.00811 

.00867 

.00933 

.01009 

.01098 

.01 197 

.01300 

.01402 

.01498 

.01589 

.01674 

.01755 


11.0% 


.01 791 
00667 
.00643 
.00646 
.00665 
.00695 
.00733 
.00779 
.00833 
.00897 
.00971 
.01057 
.01154 
.01255 
.01354 
.01448 
.01536 
.01618 
.01697 


1 1 .2% 


.01770 
.00646 
.00620 
.00622 
.00639 
.00668 
.00705 
.00749 
.00801 
.00863 
.00935 
.01019 
.01113 
.01212 
.01309 
.01400 
.01486 
.01566 
.01641 


11.4% 


.01750 

.00626 

.00600 

.00600 

.00616 

.00643 

.00678 

,00720 

.00771 

.00831 

.00901 

.00983 

.01075 

.01172 

.01267 

.01356 

.01439 

.01516 

.01590 


11.6% 


.01732 
.00608 
.00580 
.00579 
.00594 
.00620 
.00654 
.00694 
.00743 
.00801 
.00869 
.00950 
.01040 
.01135 
.01227 
.01314 
.01396 
.01470 
.01541 


11.8% 


.01715 

.00590 

.00562 

.00660 

.00573 

.00598 

.00630 

.00669 

.00716 

.00773 

.00840 

.00918 

.01007 

.01100 

.01190 

.01275 

01354 

.01427 

.01495 


10.0% 


.34405 

.35907 

.37436 

.38991 

.40575 

.42195 

.43856 

.45563 

.4731 1 

.49094 

.50897 

.52705 

.54499 

.56270 

.58007 

,59713 

.61392 

.63030 

.64602 

.66117 

.67601 

.69071 

.70504 

.71864 

.73135 

.74303 

.75362 

.76303 

.77160 

.77931 

.78644 

.79304 

.79932 

.80586 

.81279 

.82048 

.83003 

.84397 

.86443 

.89840 

.95455 


12.0% 


.01698 

.00574 

.00544 

.00541 

.00554 

.00578 

.00608 

.00646 

.00692 

.00747 

.00812 

.00889 

.00975 

.01067 

.01155 

.01238 

.01315 

.01386 

.01452 


Federal  Register  /  Vol.  59.  No.  ill  /  Friday.  June  10,  1994  /  Rules  and  Regulations 


30167 


Table  S.- 


-Based  on  Life  Table  80CNSMT  Single  Life  Remainder  Factors— Continued 

(Applicable  after  April  30,  1989) 


19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

32 

33 

34 

35 

36 

37  . 

38  . 

39  . 

40  . 

41  . 

42  . 

43  . 

44  . 

45  . 

46  . 

47  . 

48  . 

49  . 

50  . 

51  . 

52  . 

53  . 

54  .. 

55  .. 

56  .. 

57  .. 

58  .. 

59  .. 

60  .. 

61  .. 

62  .. 

63  .. 

64  .. 

65  .. 

66  .. 

67  .. 

68  .. 

69  .. 

70  .. 

71  .. 

72  ... 

73  ... 

74  ... 

75  ... 

76  ... 

77  ... 

78  ... 

79  ... 

80  ... 

81  ... 

82  ... 
83... 

84  ... 

85  ... 

86  ... 

87  ... 


Age 


Interest  rate 


10.2% 


.02050 
.02143 
.02238 
.02336 
.02438 
.02560 
.02673 
.0281 1 
02965 
.03134 
.03322 
.03527 
.03753 
.04000 
.04269 
.04561 
.04877 
.05215 
.05578 
.05965 
.06379 
06820 
.07288 
.07784 
.08308 
.08861 
.09445 
.10060 
.10707 
11386 
.12094 
.12831 
.13600 
.14405 
.15247 
.16124 
.17039 
.17991 
.18984 
.20018 
.21093 
.22206 
.23353 
.24532 
.25742 
.26987 
.28271 
.29601 
.30978 
.32401 
.33863 
.35361 
.36886 
.38439 
.40021 
.41639 
.43301 
.45009 
.46761 
.48548 
.50356 
.52171 
.53974 
.55753 
.57500 
.59216 
.60906 
.62555 
.64139 


10.4% 


.01974 

.02064 

.02154 

.02247 

.02345 

.02451 

.02569 

.02701 

.02849 

.03013 

.03193 

.03391 

.03610 

.03849 

.04111 

.04394 

.04702 

.05031 

.05384 

.05761 

.06165 

.06596 

.07054 

.07539 

.08052 

.08594 

.09167 

.09770 

.10406 

.11073 

.11769 

.12494 

.13251 

.14044 

.14875 

.15740 

.16642 

.17583 

.18564 

.19587 

.20652 

.21753 

.22890 

.24059 

.25260 

.26495 

.27771 

.29093 

.30462 

.31879 

.33336 

.34829 

36349 

.37899 

.39479 

41096 

42758 

44467 

46221 

48013 

49826 

.51647 

.53457 

.55245 

.57001 

.58726 

.60428 

.62088 

.63683 


10.6% 


.01903 
.01989 
.02075 
.02164 
.02257 
.02359 
.02472 
.02598 
.02741 
.02898 
.03072 
.03264 
.03475 
.03707 
.03961 
.04236 
.04535 
04856 
.05200 
.05568 
.05962 
.06383 
.06832 
.07306 
.07808 
.08340 
.08901 
.09494 
.10119 
.10774 
.11458 
.12172 
12917 
.13698 
.14517 
.15370 
.16261 
17190 
18160 
.19172 
.20225 
.21316 
.22442 
.23601 
24793 
.26019 
27286 
28600 
.29961 
.31371 
.32822 
.34310 
.35826 
.37373 
.38950 
.40565 
42226 
.43937 
.45693 
.47488 
.49306 
51133 
.52950 
.54745 
.56510 
.58245 
.59956 
61627 
63233 


10.8% 


.01837 

.01919 

.02002 

.02087 

.02176 

.02273 

.02381 

.02502 

.02639 

.02790 

.02958 

.03143 

.03348 

.03573 

.03819 

.04087 

.04378 

.04690 

.05025 

.05385 

.05770 

.06181 

.06620 

.07085 

.07576 

.08097 

.08648 

.09230 

.09843 

.10487 

.11160 

.11862 

.12596 

.13366 

.14172 

.15014 

.15893 

.16811 

.17769 

.18770 

.19812 

.20893 

.22009 

.23158 

.24339 

.25556 

.26815 

.28120 

.29474 

.30877 

.32322 

.33804 

.35316 

.36858 

.38432 

.40046 

.41706 

43417 

45175 

46973 

.48795 

.50628 

.52451 

.54254 

.56026 

57770 

59492 

.61173 

.62790 


11.0% 


.01775 
.01854 
.01933 
.02014 
.02099 
.02192 
.02295 
.02411 
.02543 
.02689 
.02851 
.03030 
.03228 
.03446 
.03685 
.03946 
.04229 
.04533 
.04860 
.05211 
.05587 
.05989 
.06418 
.06873 
.07355 
.07865 
.08406 
.08977 
.09579 
.10213 
.10874 
.11565 
.12288 
13046 
13841 
.14671 
.15539 
.16445 
.17392 
18382 
.19414 
.20483 
.21589 
22728 
.239C0 
.25107 
.25357 
.27654 
.29000 
.30396 
31835 
.33311 
.34818 
.36356 
37927 
.39538 
.41198 
42908 
44667 
46468 
.48294 
50132 
51961 
53771 
.55551 
57304 
.59034 
.60725 
.62362 


11.2% 


.01717 
01793 
.01868 
.01946 
.02027 
.02115 
.02214 
02326 
.02452 
02593 
.02750 
.02923 
.03115 
.03326 
.03568 
.03812 
04087 
.04384 
04703 
.06045 
.05412 
.05806 
06226 
.06671 
.07143 
07644 
08174 
.08735 
.09327 
09949 
.10600 
11280 
11991 
.12738 
13522 
14341 
15198 
16092 
17029 
18C07 
.19028 
2C087 
21182 
22311 
.23473 
24671 
25912 
27200 
28539 
29927 
.31359 
.32830 
.34332 
.35866 
37433 
39042 
40699 
42410 
44170 
46972 
47802 
49644 
61479 
53296 
56083 
66844 
.68683 
.60284 
61921 


11.4% 


.01662 

.01735 

.01807 

.01882 

.01959 

.02044 

.02138 

.02246 

.02367 

.02503 

.02654 

.02821 

.03008 

.03213 

.03438 

.03685 

.03953 

.04242 

.04553 

.04888 

.05247 

.05631 

.06042 

.06479 

.06941 

.07432 

.07953 

.08503 

.09085 

.09697 

.10337 

.11006 

.11706 

.12442 

.13215 

.14023 

.14868 

.15752 

.16677 

.17645 

.18655 

.19703 

.20788 

.21907 

23060 

.24248 

25480 

.26760 

.28090 

.29471 

.30896 

.32361 

.33858 

.35387 

.36960 

38556 

.40212 

.41921 

43682 

.45486 

47319 

49166 

.61006 

.62828 

.64623 

.66391 

.58139 

.69849 

.61495 


11.6% 


.01611 
.01681 
.01760 
.01821 
.01895 
.01976 
.02067 
.02170 
.02287 
.02418 
.02564 
.02726 
02907 
03105 
.03325 
.03565 
03826 
.04108 
.04411 
.04738 
.05089 
.05465 
.05868 
.06295 
.06748 
.07230 
.07741 
.08281 
.08853 
.09455 
.10084 
.10743 
.11432 
.12157 
.12919 
.13717 
.14551 
.15423 
.16338 
.17295 
18294 
.19332 
20407 
21515 
22658 
.23837 
.26059 
.26331 
27663 
29027 
30445 
31903 
33394 
.34919 
.36478 
.38081 
.39734 
.41443 
43203 
45009 
.46845 
.48695 
.50541 
.52369 
64170 
.56946 
.57702 
.59420 
.61075 


11.8% 


.01563 
01630 
.01696 
.01764 
.01835 
.01913 
.01999 
.02098 
02211 
.02338 
02479 
.02635 
.0281 1 
.03004 
.03217 
.03451 
.03706 
.03980 
04276 
04595 
.04939 
.06307 
.05701 
.06119 
.06564 
.07036 
07538 
08068 
.08630 
09222 
.09842 
.10490 
11169 
.11883 
12635 
.13421 
.14244 
.15106 
16010 
.16956 
17945 
18972 
.20037 
.21135 
22268 
.23438 
.24651 
25913 
27227 
28693 
30005 
31457 
32942 
34461 
.36016 
37616 
39267 
40974 
42734 
44541 
46379 
46(?33 
50083 
51917 
.53724 
.65506 
.57270 
58997 
60661 


12.0% 


.01517 
.01582 
.01646 
.01711 
.01778 
.01853 
.01936 
.02031 
02140 
.02262 
.02398 
.02650 
.02720 
02907 
.03115 
.03342 
.03591 
03869 
.04148 
04460 
04795 
.05155 
.05541 
.05952 
.06387 
06851 
.07343 
07865 
.08417 
.08999 
.09609 
10247 
10915 
.11619 
12360 
13136 
13948 
.14799 
15692 
16628 
17606 
18624 
.19678 
20767 
21890 
.23060 
24264 
25507 
.26813 
^8171 
29576 
31021 
32500 
34015 
36565 
37161 
38809 
40514 
42274 
44082 
45922 
47779 
.49633 
51472 
63286 
65074 
66846 
686&J 
60262 
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Table  S.—  Based 


Age 


10.2% 


88 

89 

90 

91 

92 

93 

94 

95 

96 

97 

98 

99 

100 

101 

102 

103 

104 

105 

106 

107 

108 

109 


Age 


.656(6 

.671(3 

.686^6 

.700«3 

.714(6 

.7275  D 

.739G1 

.750C1 

.7595  3 

.76819 

.7759  3 

.7831} 

.7898  r 

.7962? 

.8028} 

.8098  J 

.8176) 

.8272 ) 

.8413' 

.8621 

.8966(f 

.9537: 


Table 


12.2% 


.0168: 

.005a 

.0O52£ 

.0052'( 

.0053C 

.00558 

.00588 

.00624 

.00668 

.00722 

.00785 

.00861 

.00946 

.01035 

.01122 

.01203 

.01279 

.01347 

.01411 

.01474 

.01537 

.01598 

.01660 

.01725 

.01796 

.01876 

.01967 

.02072 

.02190 

.02322 

.02469 

.02634 

.02816 

.03018 

.03239 

.03482 

.03743 

.04026 


ON  Life  Table  80CNSMT  Single  Ufe  Remainder  Factors— Continued 

[AppJicaWe  after  April  30.  1989) 


Interest  rate 


10.4% 


.65221 

.66730 

.68226 

.69686 

.71073 

.72370 

.73562 

.74644 

.75606 

.76481 

.77270 

.77998 

.78673 

.79315 

.79983 

.80690 

.81475 

.82451 

.83879 

.85981 

.89481 

.95290 


10.6% 


.64783 
.66304 
.  .67812 
.69285 
.70684 
.71994 
.73198 
.74291 
.75262 
.76147 
-76944 
.77680 
.78362 
.79010 
.79685 
.80399 
.81192 
.82178 
.83623 
.85751 
.89304 
.95208 


10.8% 


.64350 

.66882 

.67402 

.68888 

.70300 

.71622 

.72838 

.73941 

.74923 

.75816 

.76621 

.77365 

.78054 

.78708 

.79390 

.80111 

.80912 

.81907 

.83368 

.85523 

.89127 

.95126 


11.0% 


.63923 

.65466 

.66998 

.68496 

.69920 

.71254 

.72481 

.73595 

.74586 

.75489 

.76302 

.77053 

.77748 

.78409 

.79097 

.79825 

.80633 

.81638 

.83115 

.85297 

.88950 

.95045 


11.2% 


.63502 

.65055 

.66599 

.68108 

.69545 

.70890 

.72129 

.73253 

.74253 

.75165 

.75986 

.76744 

.77446 

.78113 

.78807 

.79541 

.80357 

.81371 

.82863 

.85071 

.88775 

.94964 


11.4% 


.63086 

.64650 

.66204 

.67725 

.69173 

.70630 

.71780 

.72914 

.73924 

.74844 

.75672 

.76437 

.77146 

.77819 

.78519 

.79260 

.80083 

.81106 

.82614 

.84847 

.86601 

.94883 


1 1 .6% 


.62675 

.64249 

.65814 

.67347 

.68806 

.70174 

.71434 

.72579 

.73598 

.74526 

.75362 

.76134 

.76849 

.77528 

.78234 

.78981 

.79810 

.80843 

.82366 

.84624 

.88427 

.94803 


11.8% 


.62270 

.63854 

.65430 

.66973 

.68444 

.69822 

.71093 

.72247 

.73275 

.74211 

.75054 

.75833 

.76555 

.77239 

.77951 

.78705 

.79541 

.80582 

.82119 

.84403 

.88254 

.94723 


S.— Based  on  Life  Table  80CNSMT  Single  Life  Remainder  Factors 

[Applicabte  after  April  30,  1989] 


Interest  rate 


12.4% 


.01669 

.00644 

.00513 

.00508 

.00519 

.00540 

.00569 

.00604 

.00646 

.00699 

.00761 

.00835 

.00918 

.01006 

.01091 

.01171 

.01244 

.01311 

.01373 

.01434 

.01494 

.01553 

.01613 

.01674 

.01742 

.01819 

.01907 

.02008 

.02122 

.02249 

.02392 

.02552 

.02729 

.02926 

.03142 

.03378 

.03633 

.03909 


12.6% 


.01655 

.00531 

.00499 

.00493 

.00503 

.00523 

.00650 

.00584 

.00626 

.00677 

.00737 

.00810 

.00891 

.00978 

.01061 

.01140 

.01211 

.01276 

.01336 

.013% 

.01454 

.01510 

.01568 

.01627 

.01692 

.01765 

.01850 

.01948 

.02057 

.02181 

.02319 

.02475 

.02647 

.02838 

.03048 

.03279 

.03528 

.03798 


12.8% 


.01642 

.00518 

.00485 

.00479 

.00488 

.00507 

.00533 

.00566 

.00606 

.00656 

.00715 

.00786 

.00866 

.00951 

.01034 

.01110 

.01181 

.01244 

.01302 

.01359 

.01415 

.01470 

.01525 

.01581 

.01644 

.01714 

01796 

.01890 

.01996 

.02116 

.02250 

.02401 

.02568 

.02755 

.02960 

.03185 

.03428 

.03692 


13.0% 


.01630 

.00506 

.00473 

.00465 

.00473 

.00492 

.00517 

.00549 

.00588 

.00636 

.00694 

.00764 

.00843 

.00927 

.01007 

.01082 

.01151 

.01213 

.01270 

.01325 

.01379 

.01432 

.01485 

.01539 

.01599 

.01666 

.01745 

.01836 

.01938 

.02054 

.02184 

.02331 

.02494 

.02675 

.02875 

.03095 

.03333 

.03581 


13.2% 


.01618 

.00494 

.00461 

.00453 

.00460 

.00477 

.00502 

.00532 

.00570 

.00617 

.00674 

.00743 

.00820 

.00903 

.00982 

.01056 

.01 123 

.01184 

.01239 

.01293 

.01345 

.01396 

.01446 

.01498 

.01556 

.01621 

.01696 

.01784 

.01883 

.01996 

.02122 

.02264 

.02423 

.02600 

.02795 

.03009 

.03242 

.03494 


13.4% 


.01607 

.00484 

.00449 

.00441 

.00447 

.00464 

.00487 

.00517 

.00554 

.00600 

.00655 

.00723 

.00799 

.00880 

.00958 

.01031 

.01097 

.01156 

.01210 

.01262 

.01313 

.01361 

.01410 

.01460 

.01515 

.01577 

.01650 

.01735 

.01831 

.01940 

.02062 

.02201 

.02355 

.02528 

.02718 

.02928 

.03155 

.03401 


13.6% 


.01596 

.00473 

.00439 

.00429 

.00435 

.00451 

.00473 

.00502 

.00538 

.00583 

.00637 

.00704 

.00779 

.00859 

.00936 

.01007 

.01072 

.01130 

.01182 

.01233 

.01282 

.01329 

.01375 

.01423 

.01476 

.01536 

.01606 

.01688 

.01781 

.01887 

.02006 

.02140 

.02291 

.02459 

.02645 

.02850 

.03072 

.03313 


13.8% 


.01586 

.00464 

.00428 

.00419 

.00423 

.00439 

.00460 

.00488 

.00523 

.00567 

.00620 

.00686 

.00760 

.00839 

.00914 

.00985 

.01048 

.01104 

.01155 

.01205 

.01252 

.01298 

.01343 

.01388 

.01439 

.01497 

.01565 

.01644 

.01734 

.01836 

01952 

.02083 

.02229 

.02393 

.02575 

.02775 

.02992 

.03228 


12.0% 


.61871 

.63463 

.65049 

.66604 

.68085 

.69474 

.70755 

.71919 

.72955 

.73899 

.74750 

.75535 

.76263 

.76953 

.77671 

.78430 

.79273 

.80322 

.81874 

.84182 

.88081 

.94643 


14.0% 


.01576 

.00454 

.00419 

.00408 

.00412 

.00427 

.00448 

.00475 

.00509 

.00552 

.00604 

.00668 

.00741 

.00819 

.00894 

.00963 

.01025 

.01081 

.01130 

.01178 

.01224 

.01268 

.01312 

.01355 

.01404 

.01460 

.01525 

.01601 

.01689 

.01788 

.01900 

.02028 

.02170 

.02331 

.02508 

.02704 

.02916 

.03147 
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Table  S.— Based  on  Life  Table  80CNSMT  Single  Life  Remainder  Factors— Continued 

(Applicable  after  Apfil  30.  1989) 
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88  .. 

89  .. 

90  .. 

91  .. 
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93  .. 

94  .. 

95  .. 

96  .. 

97  .. 

98  .. 

99  .. 

100  . 

101  . 

102  . 

103  . 

104  . 

105  . 

106  . 


Age 


Interest  rate 


12.2% 


.04330 

.04658 

.05011 

.05389 

.05791 

.06219 

.06673 

.07157 

.07669 

.08212 

.08784 

.09384 

.10013 

.10671 

.11365 

-.12095 

.12860 

.13663 

.14503 

.15385 

.16311 

.17279 

.18286 

.19330 

.20409 

.21522 

.22672 

.23867 

.25112 

.26409 

.27760 

.29157 

.30596 

.32069 

.33578 

.35123 

.36715 

.38360 

.40064 

.41823 

.43632 

.45473 

.47333 

.49191 

.51034 

.52852 

.54648 

.56426 

.58169 

.59850 

.61476 

.63078 

.64674 

.66238 

.67730 

.69130 

.70421 

.71594 

.72638 

.73590 

.74448 

.75240 

.75974 

.76669 

.77393 

.78158 

.79007 

.80065 

.81631 


124% 


.04207 

.04528 

.04873 

.05244 

.05638 

.06057 

.06503 

.06978 

.07481 

.08015 

.08578 

.09169 

.09787 

.10436 

.11120 

.11840 

.12595 

.13386 

.14217 

.15089 

.16004 

.16961 

.17958 

.18992 

.20061 

.21165 

.22306 

.23491 

.24727 

.26016 

.27359 

.28748 

.30181 

.31648 

.33151 

.34691 

.36279 

.37921 

.39623 

.41381 

.43189 

.45032 

.46894 

.48755 

.50603 

.52427 

.54228 

.56013 

.57764 

.59452 

.61086 

.62697 

.64302 

.65877 

.67379 

.68789 

.70090 

.71272 

.72325 

.73285 

.74149 

.74948 

.75687 

.76388 

.77117 

.77888 

.78743 

.79809 

.81389 


12.6% 


.04089 

.04403 

.04741 

.05104 

.05491 

.05902 

.06340 

.06806 

.07301 

.07826 

.08380 

.08%1 

.09570 

.10209 

.10883 

.11593 

.12338 

.13120 

.13940 

.14801 

.15706 

.16654 

.17540 

.18665 

.19724 

.20818 

.21949 

.23125 

.24353 

.25633 

.26968 

.28350 

.29775 

.31236 

.32733 

.34269 

.35852 

.37491 

.39190 

.40947 

.42755 

.44599 

.46463 

.48328 

.50179 

.52008 

.53815 

.55606 

.57364 

.59060 

.60702 

.62321 

.63935 

.65520 

.67032 

.68452 

.69762 

.70954 

.72014 

.72982 

.73853 

.74658 

.75403 

.76109 

.76844 

.77620 

.78482 

.79556 

.81149 


12.8% 


.03977 

.04284 

.04615 

.04971 

.05350 

.05754 

06184 

06642 

.07128 

.07645 

.08190 

.08762 

.09361 

.09991 

.10655 

.11355 

.12090 

.12862 

.13672 

.14523 

.15418 

.16355 

.17332 

.18347 

.19396 

.20480 

.21602 

.22769 

.23988 

.25260 

.26586 

.27961 

.29379 

.30833 

.32325 

.33855 

.35434 

.37069 

.38765 

.40521 

.42329 

.44173 

.46040 

.47907 

.49762 

.51595 

.53407 

.55205 

.56970 

.58673 

.60322 

.61950 

.63573 

.65167 

.66689 

.68119 

.69438 

.70839 

.71707 

.72682 

.73560 

.74371 

.75121 

.75833 

.76573 

.77355 

.78222 

.79304 

.80911 


13.0% 


.03869 

.04170 

.04495 

.04844 

.05216 

.05612 

.06034 

.06484 

.06962 

.07470 

.08006 

.08570 

.09160 

.09780 

.10435 

.11126 

.11851 

.12613 

.13413 

.14254 

.15139 

.16066 

.17033 

.18038 

.19078 

.20152 

.21265 

.22423 

.23632 

.24896 

.26214 

.27581 

.28992 

.30440 

.31925 

.33450 

.35024 

.36656 

.38349 

.40103 

.41910 

.43755 

.45623 

.47493 

.49351 

.51189 

.53006 

.54810 

.56581 

.58291 

.59947 

.61583 

.63215 

.64819 

.66350 

.67789 

.69118 

.70326 

.71403 

.72385 

.73269 

.74086 

.74842 

.75559 

.76304 

.77091 

.77964 

.79054 

.80674 


13.2% 


.03767 

.04061 

.04379 

.04721 

.05086 

.05475 

.05890 

.06332 

.06802 

.07302 

.07830 

.08384 

.08966 

.09577 

.10222 

.10904 

.11619 

.12372 

.13162 

.13994 

.14868 

.15786 

.16743 

.17738 

.18768 

.19833 

.20937 

.22085 

.23286 

.24541 

.25851 

.27211 

.28614 

.30055 

.31535 

.33054 

.34623 

.36250 

.37941 

.39692 

.41499 

.43344 

.45213 

.47085 

.48947 

.50788 

.52610 

.54420 

.56197 

.57913 

.59577 

.61220 

.62861 

.64474 

.66014 

.67463 

.68800 

.70017 

.71101 

.72090 

.72981 

.73805 

.74566 

.75287 

.76037 

.76830 

.77709 

.78805 

.80438 


13.4% 


.03668 

.03957 

.04269 

.04604 

.04962 

.05344 

.05752 

.06186 

.06649 

.07140 

.07660 

.08206 

.08779 

.09381 

.10017 

.10689 

.11396 

.12138 

.12919 

.13741 

.14606 

.15514 

.16462 

.17447 

.18467 

.19523 

.20617 

.21757 

.22948 

.24195 

.25497 

.26849 

.28245 

.29679 

.31152 

.32666 

.34230 

.35853 

.37540 

.39290 

.41095 

.42940 

.4481 1 

.46684 

.48549 

.50394 

.52221 

.54035  1 

.55818 

.57541 

.59212 

.60862 

.6251 1 

.64133 

.65682 

.67140 

.68486 

.69712 

.70803 

.71799 

.72696 

.73525 

.74292 

.75018 

.75773 

.76571 

.77455 

.78559 

.80204 


13.6% 


.03574 

.03857 

.04163 

.04492 

.04844 

.05218 

.05619 

.06046 

.06501 

.06984 

.07496 

.08034 

.08598 

.09192 

.09819 

.10482 

.11179 

.11912 

.12683 

.13496 

.14352 

.15250 

.16188 

.17164 

.18175 

.19221 

.20306 

.21437 

.22619 

23857 

.25151 

.26495 

.27884 

.29312 

.30778 

.32286 

.33845 

.35464 

.37148 

.38895 

.40698 

.42543 

.44414 

.46290 

.48157 

.50006 

.51836 

.53656 

.55445 

.57174 

.58851 

.60508 

.62155 

.63795 

.65354 

.66820 

.68175 

.69409 

.70507 

.71510 

.72414 

.73248 

.74020 

.74751 

.7551 1 

.76313 

.77203 

.78314 

.79972 


13.8% 


.03484 

.03762 

.04061 

.04384 

.04729 

.05098 

.05491 

.0591 1 

.06358 

.06834 

.07338 

.07868 

.08424 

.09009 

.09628 

.10282 

.10970 

.11694 

.12456 

.13259 

.14105 

.14994 

.15922 

.16889 

.17891 

.18928 

.20003 

.21125 

.22299 

.23528 

.24814 

.26150 

.27532 

.28952 

.30412 

.31914 

.33468 

.35082 

.36762 

.38507 

.40309 

.42153 

.44025 

.45902 

.47772 

.49623 

.51458 

.53282 

.55076 

.56811 

.58494 

.60159 

.61823 

.63462 

.65029 

.66504 

.67867 

.69109 

.70215 

.71224 

.72134 

.72974 

.73751 

.74486 

.75251 

.76058 

.76953 

.78071 

.79741 


14.0% 


.03398 

.03670 

.03964 

.04281 

.04620 

.04981 

.05368 

.05781 

.06221 

.06690 

.07186 

.07708 

.08256 

.08832 

.09442 

.10088 

.10767 

.11482 

.12235 

.13029 

.13866 

.14745 

.15664 

.16622 

.17614 

.18642 

.19706 

.20821 

.21986 

.23206 

.24484 

.25812 

.27187 

.28600 

.30054 

.31550 

.33098 

.34708 

.36384 

.38126 

.39926 

.41770 

.43642 

.45520 

.47392 

.49246 

.51084 

.52913 

.54713 

.56453 

.58142 

.59813 

.61485 

.63132 

.64708 

.66191 

.67563 

.68812 

.69925 

.70941 

.71856 

.72702  - 

.73484 

.74223 

.74993 

.75805 

.76705 

.77829 

.79511 
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Table  S. 


Jased  on  Life  Table  80CNSMT  Single  Life  Remainder  Factors— Continued 

(Applicable  after  April  30.  1989) 


Age 


107 
108 
109 


12.2% 


.8396$ 
8791 
.9456  I 


Age  X 
0) 


0  . 

1  . 

2  . 

3  . 

4  .. 

5  .. 

6  .. 

7  .. 

8  .. 

9  .. 
10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
2y  . 

22  . 

23  . 

24  . 

25  . 

26  . 

27  . 

28  . 

29  . 

30  . 

31  . 

32  . 

33  . 

34  . 

35  . 

36  . 


(e)  Effective  date.  This  secfon  is 
effective  as  of  May  1,  1S89. 

§20.2031-10    [Re.-novedJ 

Par.  23.  Section  20.2031-lD  is 
removed. 

Par.  24.  Section  20.2055-2Jis 
amended  by  revising  paragra  )h  (0(4)  to 
read  as  follows: 

§  20.2055-2    Transfers  nol  exc^siwely  for 
charitable  purposes. 
•         »         »         .         » 

(0  '  •  • 

(4)  Other  decedents.  The  plesent 
value  of  an  interest  not  descr  bed  in 
paragraph  (f)(2)  of  this  sectio  i  is  to  be 


Interest  rate 


12.4% 


.83745 
.87739 
94484 


12.6% 


83529 
.87569 
.94405 


12.8% 


.83313 
.87400 
.94326 


13.0% 


.83099 
.87232 
.94248 


13.2% 


.82886 
.87064 
.94170 


13.4% 


.82674 
.86897 
.94092 


13.6% 


.82463 
.86731 
.94014 


13.8% 


.82254 
.86566 
.93937 


Table  80CNSMT.—  Applicable  After  April  30.  1989 


1(x) 
(2) 


100000 
98740 
98648 
98584 
98535 
98495 
98459 
98426 
98396 
98370 
98347 
98328 
98309 
98285 
98248 
98196 
98129 
98047 
97953 
97851 
97741 
97623 
97499 
97370 
97240 
97110 
96982 
96856 
96730 
96604 
96477 
96350 
96220 
96088 
95951 
95808 
95655 


Age  X 
(1) 


37 

38 

39 

40 

41  . 

42. 

43  . 

44  . 
45. 
46. 
47  . 
48. 
49. 
50. 
51  . 
52. 
53. 
54  . 
55. 
56. 
57. 
58  . 
59. 

60  . 

61  . 
62. 
63 
64  .. 
65.. 
66.. 
67.. 
68.. 
69  . 
70.. 
71  .. 
72.. 
73.. 


1(>) 
(2) 


95492 

95317 

95129 

94926 

94706 

94465 

94201 

93913 

93599 

93256 

92882 

92472 

92021 

91526 

90986 

90402 

89771 

89087 

88348 

87551 

86695 

85776 

84789 

83726 

82581 

81348 

80024 

78609 

77107 

75520 

73846 

72082 

70218 

68248 

66165 

63972 

61673 


Age  X 
(1) 


74 

75 

76 

77 

78 

79. 

80 

81  . 

82. 

83. 

84  . 

85  . 
86. 
87. 
88. 
89. 
90. 

91  . 

92  . 
93. 
94  . 
95. 

96  . 

97  . 
98. 
99. 

100., 

101  .. 

102  .. 
103.. 

104  .. 

105  .. 

106  .. 
107.. 
108.. 
109.. 
110  .. 


determined  under  §20.2031-7(d)  in  the 
case  of  decedents  where  the  valuation 
date  of  the  gross  estate  is  after  April  30, 
1989,  or  under  §  20.2031-7A  in  the  case 
of  decedents  where  the  valuation  date  of 
the  gross  estate  is  before  May  1,  1989. 
*         »        »        »        • 

Par.  25.  Immediately  following 
§  20.7101-1,  an  undesignated  center 
heading  and  §§20.7520-1  through 
20.7520-4  are  added  to  read  as  follows: 


14.0^/0 


82045 
86401 
.93860 


M>) 
(2) 


59279 
56799 
54239 
51599 
48878 
46071 
43180 
40208 
37172 
34095 
31012 
27960 
24961 
22038 
19235 
16598 
14154 
11908 
9863 
8032 
6424 
5043 
3884 
2939 
2185 
1598 
1150 
815 
570 
393 
267 
179 
119 
78 
51 
S3 
0 


General  Actuarial  Valuations 

§  20.7520-1    Valuation  of  annuities, 
unitrust  interests,  interests  for  life  or  term 
of  years,  and  remainder  or  reversionary 
interests. 

(a)  General  actuarial  valuations.  (1) 
Except  as  otherwise  provided  in  this 
section  and  in  §  20.7520-3  (relating  to 
exceptions  to  the  use  of  prescribed 
tables  under  certain  circumstances),  in 
the  case  of  estates  of  decedents  with 
valuation  dates  after  April  30,  1989,  (he 
fair  market  value  of  annuities,  interests 
for  life  or  for  a  term  of  years  (including 
unitrust  interests),  remainders,  and 
reversions  is  their  present  value 
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determined  under  this  section.  See 
§20.2031-7{d)  (and.  for  certain  prior 
periods.  §  20.2031-7A)  of  this  chapter 
for  the  computation  of  the  value  of 
annuities,  unitrust  interests,  life  estates, 
terms  of  years,  remainders,  and 
reversions,  other  than  interests 
described  in  paragraphs  (a)(2)  and  (a)(3) 
of  this  section. 

(2)  In  the  case  of  a  transfer  to  a  pooled 
income  fund  with  a  valuation  date  after 
April  30.  1989.  see  §  1.642{c)-6(e)  (or. 
for  certain  prior  periods.  §  1.642(c)-6A) 
of  this  chapter  (Income  Tax  Regulations) 
with  res{>ect  to  the  valuation  of  the 
remainder  interest. 

(3)  In  the  case  of  a  transfer  to  a 
charitable  remainder  annuity  trust  with 
a  valuation  date  after  April  30.  1989.  see 
§  1.664-2  of  this  chapter  with  respect  to 
the  valuation  of  the  remainder  interest. 
See  §  1.664-4  (or,  for  certain  prior 
periods.  §  1.664-4A)  of  this  chapter 
with  respect  to  the  valuation  of  the 
remainder  interest  in  property 
transferred  to  a  charitable  remainder 
unitrust. 

(b)  Components  of  valuation— [l] 
Interest  rate  component — fi)  Section 
752G  Interest  rate.  The  section  7520 
interest  rate  is  the  rate  of  return, 
rounded  to  the  nearest  two-tenths  of  one 
percent,  that  is  equal  to  120  percent  of 
the  applicable  Federal  mid-term  rate, 
compounded  annually,  for  purposes  of 
section  1274(dKl),  for  the  month  in 
which  the  valuation  date  falls.  In 
rounding  the  rate  to  the  nearest  two- 
tenths  of  a  percent,  any  rate  that  is 
midway  between  one  two-tenths  of  a 
percent  and  another  is  rounded  up  to 
the  higher  of  those  two  rates.  For 
example,  if  120  percent  of  the 
applicable  Federal  mid-term  rate  is 
10.30.  the  section  7520  interest  rate 
component  is  10.4.  The  section  7520 
interest  rate  is  published  monthly  by  the 
Internal  Revenue  Service  in  the  Internal 
Revenue  Bulletin  (See 
§601.601(d){2){ii)(6)  of  this  chapter). 

(ii)  Valuation  date.  Generally,  the 
valuation  date  is  the  date  on  which  the 
transfer  takes  place.  For  estate  tax 
purposes,  the  valuation  date  is  the  date 
of  the  decedent's  death,  unless  the 
executor  elects  the  alternate  valuation 
date  in  accordance  with  section  2032,  in 
which  event,  and  under  the  limitations 
prescribed  in  section  2032  and  the 
regulations  thereunder,  the  valuation 
date  is  the  alternate  valuation  date.  For 
special  rules  in  the  case  of  charitable 
transfers,  see  §  20.7520-2. 

(2)  Mortality  component.  The 
mortality  component  reflects  the 
mortahty  data  most  recently  available 
from  the  United  States  census.  As  new 
mortality  data  becomes  available  after 
each  decennial  census,  the  mortality 


component  described  in  this  section 
will  be  revised  periodically  and  the 
revised  mortality  component  tables  will 
be  published  in  the  regulations  at  that 
time.  For  decedents'  estates  with 
valuation  dates  after  April  30. 1989,  the 
mortality  component  table  (Table 
80CNSMT)  is  included  in  §  20.2031- 
7(d)(6).  See  §  2Q.2031-7A  for  mortality 
component  tables  applicable  to 
decedent's  estates  with  valuation  dates 
before  May  1.  1989. 

(c)  Tables.  The  present  value  on  the 
valuation  date  of  an  annuity,  lifie  estate, 
term  of  years,  remainder,  or  reversion  is 
computed  by  using  the  section  7520 
interest  rate  component  that  is 
described  in  paragraph  (b)(1)  of  this 
section  and  the  mortality  component 
that  is  described  in  paragraph  (b)(2)  of 
this  section.  Actuarial  factors  for 
determining  these  present  values  are 
included  in  tables  in  these  regulations 
and  in  publications  by  the  Internal 
Revenue  Service.  If  a  special  factor  is 
required  in  order  to  value  an  interest, 
the  Internal  Revenue  Service  will 
furnish  the  factor  upon  a  request  for  a 
■  ruling.  The  request  for  a  ruhng  must  be 
accompanied  by  a  recitation  of  the  facts, 
including  the  date  of  birth  for  each 
measuring  life  and  copies  of  relevant 
instruments.  A  request  for  a  ruling  must 
comply  with  the  instructions  for 
requesting  a  ruling  published 
periodically  in  the  Internal  Revenue 
Bulletin  (see  Rev.  Proc.  94-1.  1994-1 
I.R.B.  10.  and  the  fu^t  Rev.  Proc. 
published  each  year,  and  §§601.201  and 
601.601(d)(2)(iiK6)  of  this  chapter)  and 
include  payment  of  the  required  user 
fee. 

(1)  Regulation  sections  containing 
tables  with  interest  rates  between  4.2 
and  14  percent.  Section  1.642(c)-6(e)(4) 
of  this  chapter  contains  Table  S  used  for 
determining  the  present  value  of  a 
single  life  remainder  interest  in  a  pooled 
income  fund  as  defined  in  §  1.642(c)-5 
of  this  chapter  (Income  Tax 
Regulations).  Section  1.664-4{e)(6)  of 
this  chapter  contains  Table  D  (actuarial 
factors  used  in  determining  the  present 
value  of  a  remainder  interest  postponed 
for  a  term  of  years).  Table  U(l)  (actuarial 
factors  for  one  Ufe).  and  Table  F  (payout 
factors)  used  in  determining  the  present 
value  of  a  remainder  interest  in  a 
charitable  remainder  unitrust  as  defined 
in  §  1.664-3  of  this  chapter.  Section 
20.2031-7(d)(6)  contains  Table  S 
(actuarial  factors  for  one  life).  Table  B 
(actuarial  factors  used  in  determining 
the  present  value  of  an  interest  for  a 
term  of  years).  Table  K  (annuity  end-of- 
interval  adjustment  factors).  Table  J 
(term  certain  annuity  beginning-of- 
interval  adjustment  factors),  and  Table 
80CNSMT  (mortality  components)  used 


in  determining  the  present  value  of 
annuities,  life  estates,  remainders,  and 
reversions.  The  regulations  will  be 
revised  periodically  to  include  new 
mortality  component  tables  and  new 
tables  of  factors. 

(2)  Internal  Revenue  Service 
publications  containing  tables  with 
interest  rates  between  2.2  and  26 
percent.  The  following  documents 
(except  for  Publication  1459)  have  been 
published  for  sale  by  the 
Superintendent  of  Documents,  United 
States  Government  Printing  Office, 
Washington,  DC  20402: 

(i)  Internal  Revenue  Service 
Pubhcation  1457.  "Actuarial  Values. 
Alpha  Volume."  (8/89).  This 
publication  includes  tables  of  valuation 
factors,  as  well  as  examples  that  show 
how  to  compute  other  valuation  factors, 
for  determining  the  present  value  of 
annuities,  life  estates,  terms  of  years, 
remainders,  and  reversions,  measured 
by  one  or  two  Uves.  These  factors  may 
also  be  used  in  the  valuation  of  interests 
in  a  charitable  remainder  annuity  trust 
as  defined  in  §  1.664-2  of  this  chapter 
(Income  Tax  Regulations)  and  a  pooled 
income  fund  as  defined  in  §  1  642{c)-5 
of  this  chapter. 

(ii)  Internal  Revenue  Service 
Publication  1458.  "Actuarial  Values, 
Beta  Volume."  (8/89).  This  publication 
includes  term  certain  tables  and  tables 
of  one  and  two  life  valuation  factors  for 
determining  the  present  value  of 
remainder  interests  in  a  charitable 
remainder  unitrust  as  defined  in 
§  1.664—3  of  this  chapter. 

(iii)  Internal  Revenue  Service 
Publication  1459.  "Actuarial  Values. 
Gamma  Volume."  (8-89)  is  no  longer 
available  for  purchase  from  the 
Superintendent  of  Documents. 
However,  it  may  be  obtained  by 
requesting  a  copy  from: 
CCJX)M:CORP:T:R  (IRS  Publication 
1459).  room  5228,  Internal  Revenue 
Service,  POB  7604,  Ben  Franklin 
Station,  Washington,  DC  20044.  This 
publication  includes  tables  for 
computing  depreciation  adjustment 
factors.  See  §  1 . 1 70A-1 2  of  this  chapter 
(Income  Tax  Regulations). 

(d)  Effective  date.  This  section  is 
effective  as  of  May  1. 1989. 

§  20.7520-2    Valuation  of  charitable 
interests. 

(a)  In  general— [1]  Valuation.  Except 
as  otherwise  provided  in  this  section 
and  in  §  20.7520-3  (relating  to 
exceptions  to  the  use  of  prescribed 
tables  under  certain  circumstances),  the 
fair  market  value  of  annuities,  interests 
for  life  or  for  a  term  of  years, 
remainders,  and  reversions  for  which  an 
estate  tax  charitable  deduction  is 


30172  Federal  Re  »ister  /  Vol.  59.  No.  Ill  /  Friday,  June  10,  1994  /  Rules  and  Regulations 


allowable  is  the  present  va  ue  of  such 
interests  determined  undei  §20.7520-1. 

|2)  Prior-month  election  ule.  If  any 
part  of  the  property  inferes  transferred 
qualifies  for  an  estate  fa.x  c  larifable 
deduction  under  section  2(  55  or  2106. 
the  executor  may  compute  he  present 
value  of  the  transferred  int(  rest  by  use 
of  the  section  7520  interest  rate  for  the 
month  during  which  the  in  erest  is 
transferred  or  the  section  7  20  interest 
rate  for  either  of  the  2  moni  is  preceding 
the  month  during  which  th^ ;  interest  is 
transferred.  Paragraph  (b)  o  this  section 
explains  how  a  prior-montl  election  is 
made.  The  interest  rate  for  I  le  month  so 
elected  is  the  applicable  see  tion  7520 
interest  rate,  if  the  executor  elects  the 
alternate  valuation  date  unc  er  section 
2032  and  also  elects  to  use  I  he  section 
7520  interest  rate  for  either  jf  the  2 
months  preceding  the  mont  i  in  which 
the  interest  is  transferred,  tl  e  month  so 
elected  (either  of  the  2  mon  hs 
preceding  the  month  in  whi:h  the 
alternate  valuation  date  falli )  is  the 
valuation  date.  If  the  actuari  al  factor  for 
either  or  both  of  the  2  mentis  preceding 
the  month  during  which  the  interest  is 
transferred  is  based  on  a  mo  lalify 
experience  that  is  different  1  om  the 
mortality  experience  al  the  <  ate  of  the 
transfer  and  if  the  executor  <  lects  to  use 
the  section  7520  rate  for  a  pi  ior  month 
with  the  different  mortality  i  ixperience. 
the  executor  must  use  the  ac  luarial 
factor  derived  from  the  mort  dity 
experience  in  effect  during  I  le  month  of 
the  section  7520  rate  elected  Ail 
actuarial  computations  relat  ng  to  the 
transfer  must  be  made  by  ap  )lying  the 
interest  rate  component  and  ihe    ' 
mortality  component  of  Ihe  nonth 
elected  by  the  executor. 

(3)  Transfers  of  more  than  one  interest 
in  the  same  property.  If  a  de<  edent's 
estate  includes  the  transfer  o  more  than 
one  interest  in  the  same  prop  erty,  the 
executor  must,  for  purposes  i  if  valuing 
the  transferred  interests,  use  he  same 
interest  rate  and  mortality  co  -nponentb 
for  each  interest  in  the  prope  ty 
transferred. 

(4)  Information  required  u  th  tax 
Ti'turn.  The  following  inform  ition  must 
be  attached  to  the  estate  tax  r  ;turn  (or 
be  fded  subsequently  as  supp  lemental 
information  to  the  return)  if  t  le  estate 
<:Iaims  a  charitable  deductior  for  the 
present  value  of  a  temporary  jr 
remainder  interest  in  propcrt  i — 

(i)  A  complete  description  \  »f  the 
interest  that  is  transferred,  im  luding  a 
copy  of  the  instrument  of  trar  sfer; 

(ii)  The  valuation  date  of  th  e  transfer; 

(iii)  The  names  and  identification 
numbers  of  the  beneficiaries  (  f  the 
transferred  interest, 


(iv)  The  names  and  birthdates  of  any 
measuring  lives,  a  description  of  any 
relevant  terminal  illness  condition  of 
any  measuring  life,  and  (if  applicable) 
an  explanation  of  how  any  terminal 
illness  condition  xvas  taken  into  account 
in  valuing  the  interest;  and 

(v)  A  computation  of  the  deduction 
showing  the  applicable  section  7520 
interest  rate  that  is  used  to  value  the 
transferred  interest. 

(5)  Place  for  fihng  returns.  See  section 
6091  of  the  Internal  Revenue  Code  and 
the  regulations  thereunder  for  the  place 
for  filing  the  return  or  other  document 
reouired  by  this  section. 

(d)  Election  of  interest  rate 
component— m{1)  Time  for  making 
election.  An  executor  makes  a  prior- 
month  election  under  paragraph  (a)(2)  of 
this  section  by  attaching  the  information 
described  in  paragraph  (b)(2)  of  this 
section  to  the  decedent's  estate  tax 
return  or  by  filing  a  supplemental 
statement  of  the  election  information 
within  24  months  after  the  later  of  the 
date  the  original  estate  tax  return  was 
filed  or  the  due  date  for  filing  the  return. 

(2)  Manner  of  making  election.  A 
statement  that  the  prior-month  election 
under  section  7520(a)  of  the  Internal 
Revenue  Code  is  being  made  and  that 
identifies  the  elected  month  must  be 
attached  to  the  estate  tax  return  (or  by 
subsequently  filing  the  statement  as 
supplemental  information  to  the  return). 

(3)  Revocability.  The  prior-month 
election  may  be  revoked  by  filing  a 
statement  of  supplemental  information 
within  24  months  after  the  later  of  the 
date  the  original  return  of  tax  for  Ihe 
decedent's  estate  was  filed  or  the  due 
date  for  filing  the  return.  The  revocation 
must  be  filed  in  the  place  referred  to  in 
paragraph  (a)(5)  of  this  section. 

(c)  Effective  dates.  Paragraph  (a)  of 
this  section  is  effective  as  of  May  1 . 
1989.  Paragraph  (b)  of  this  section  is 
effective  for  elections  made  after  June 
10,  1994. 

§  20.752&-3    Limitation  on  the  application 
ot  section  7520. 

(a)  Internal  Revenue  Code  sections  to 
which  section  7520  does  not  apply. 
.Section  7520  of  the  Internal  Revenue 
Code  does  not  apply  for  purposes  of: 

(1)  Part  I,  subchapter  D  of  subtitle  A 
(section  401  et.  seq.),  relating  to  Ihe 
income  lax  treatment  of  certain 
qualified  plans.  (However,  section  7520 
does  apply  to  the  estate  and  gift  tax 
treatment  of  certain  qualified  plans  and 
for  purposes  of  determining  excess 
accumulations  under  section  4980A); 

(2)  Sections  72  and  101(b),  relating  to 
the  income  taxation  of  life  insurance, 
endowment,  and  annuity  contracts, 
unless  otherwise  provided  for  in  the 


regulations  under  sections  72.  101.  and 
1011  (see,  particularly,  «>§  1  101- 
2(e)(l)(iii)(6)(2),andi.l011-2|(), 
Example  8)\ 

(3)  Sections  83  and  451,  unless 
otherwise  provided  for  in  Ihe 
regulations  under  those  sections; 

(4)  Section  457.  relating  to  Ihe 
valuation  of  deferred  compensation, 
unless  otherwise  provided  for  in  Ihe 
regulations  under  section  457; 

(5)  Sections  3121(v)  and  3306(r). 
relating  to  the  valuation  of  deferred 
amounts,  unless  otherwise  provided  for 
in  the  regulations  under  those  sections; 

(6)  Section  6058,  relating  to  valuation 
statements  evidencing  compliance  with 
qualified  plan  requirements,  unless 
otherwise  provided  for  in  the 
regulations  under  section  6058; 

(7)  .Section  7872,  relating  to  income 
and  gift  taxation  of  interest-free  loans 
and  loans  with  below-markel  interest 
rates,  unless  otherwise  provided  for  in 
the  regulations  under  section  7872;  or 

(8)  Section  2702(a)(2)(A),  relating  to 
the  value  of  a  nonqualified  retained 
interest  upon  a  transfer  of  an  interest  in 
trust  to  or  for  the  benefit  of  a  member 
of  the  transferor's  family;  and 

(9)  Any  other  sections  of  the  Infernal 
Revenue  Code  to  the  extent  provided  by 
Ihe  Internal  Revenue  Service  in  revenur; 
rulings  or  revenue  procedures.  (See 
*}§  601.201  and  601.601  of  this  chapter). 

(b)  Other  limitations  on  the 
application  of  section  7520.  j Reserved) 

(c)  Effective  date.  Section  §  20  7520- 
3(a)  is  effective  as  of  May  1, 1989. 

§20.7520-4    Transitional  rules. 

(a)  Reliance.  If  the  valuation  dale  is 
after  April  30, 1989,  and  before  June  10. 
1994,  an  executor  can  rely  on  Notice 
89-24,  1989-1  C.B.  660,  or  Notice  89- 
60,  1989-1  C.B.  700  (See 
§601.601(d)(2)(ii)(6)oflhis  chapter),  in 
valuing  the  transferred  interest. 

(b)  Effective  date.  This  section  is 
effective  as  of  May  1.  1989. 

PART  25— GIFT  TAX;  GIFTS  MADE 
AFTER  DECEMBER  31,  1954 

Par.  26.  The  authority  citation  for  pari 
25  is  revised  to  read  as  follows: 
Authority:  26  U.S.C.  7805. 

Section  25.2512-5  also  issued  under  26 

U.S.C.  7520(c)(2). 
Section  25.251 2-5A  also  issued  unc!tr  26 

use.  7520(c)(2). 
.Section  25.7520-1  also  issued  under  26 

use.  7520(.:)(2). 
.Section  25.7520-2  also  issued  under  26 

U.S.C.  7520(c)(2). 
Section  25.7520-3  also  issued  under  26 

U.S.C.  7520(c)(2). 
.Se<;tion  25.7520-4  also  issued  under  26 

use.  7520(c)(2). 

Par.  27.  Section  25.2512-0  is  added  fo 
read  as  follows: 
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§25  25112-0    Table  o>  contents. 

Th::i  section  lis*.s  the  section  headings 
hif  apppar  in  the  r*?gu!.ition,>  under 

^f^.hCKi.  ^5 12. 

i-'Z^l2-l     ValuaUcp  (if  prifir'^!,-:  (ft  \ 

::i  J'v'  f-^    St.ocky  and  tMU'.th 

»  .'  •  l':!.i~l     Va'i'nttfift  if  iC'.f'r';-'.-:  If! 

'  i'.'r/rt.-.'.-e.'; 
y  J7  i'>Vi-4     Valivittno  '}fr,.:;.'-> 

I  'I, r^:-;-,t: ,  tritf-'rfrfif.s  fr,r  'iff  or  ti-fii  af  ya-: : r>, 
!"'f.  r>:;inuiRd!^cnr  ry., f  -.-.toaary  {•.•?--«  -j?- 
•:■■  rrr.frrn'ff  otter  A^jrti  -IO  i">'V 
-'■  ':'m-fr    Valijccio'''  >^f  t.f-'^cct  '(■■'• 
'-■■■•'r'lru:"  dad rtarriMt'y  ft  f.y.;i.:,,^tii.' 
■'  -huif--':  in  tin  ■>(■'■■■  -"'l ;.  .-»'.f.:>vi;-n.' 
■    -  ■'iijiun^i 
.:  ''•    '-'  f  Z -7     Eff-^'f.  rifp- 4 »  f -,-  {; r < 

/  >--rijf:;)n 

■■•'■' ••«"'.•  if  iyiin-rr:  ;?,>,  j(7?"0'-?-  fnrfif^'  r-r'r  r;:> 
'i' y '')!'<'■'.  imd  maunniU-r  or  u'v^'T^-.ov'.'ry 
'i,f-  ■-.--■'ii-'i  tr'iasfffrr>--r(  h^-i'tirn  May  t,  f^-Sv 

iPjir.  28,.  [au'CdrKUsf.oly  fo'.lmvi.'-.t; 
.  -''  :')Ul-3  an  r:adts;griatt"l  cvntt>r 

:■•  'l  j\  ff»U(i\/v-. 

:Vit:u anal  Tables  Applicaljlp  Before 

May  11.  9«J«9 

■§  25  2.5'2-(5A    Vafydlion  o<  annu'lJes. 
UirtsTT'j'Si!  iifiteiTesSs.  Snteresis  for  life  or  xerm 
3«  'jfa.3/5,  .and  ire'Tiaindef  or  ;^v*»r5io.ia»7 
■sajests  Jramsferred  before  May  1, 1989. 

!■  •(■  li.}'^  oc  term  O;  ypars.  and  returtinHrT 
>r irfft^r-narcny  tniffOfsts  Imnsji^rrpd 
'■I'-ft'C-'  faauo.ry  I.  19')2  rj<c«'p>  as 
•>fi:eri.virie  provided  tn  ^ 'J5.'J.5i::-S(}-l, ;! 
■•!-.*:'  fr.:Ti;ir>fe,r  wds  nrad*.  hs:  foro  January  1. 
f^'1*:,  fhff  pa'sent  i.'aiuf!  of  annuitu's,  firV- 
-,if.ifas,  femi.s  of  years,  rpir.ainf!*;:-..  vaA 
.~-\,ers;i>n.s  i.>  thrtu- prt-si'r.t  i'a!-.if; 
;..  i-(-rt.'ua«d  undt^r  fhis  sf<,fion.  If  ^h-- 
.•l!.m  ;i:iua  f»t"Kie  tcUere-ii  iiuolvf-d  is 
f'*r'»c:'Lat  u^oa  fhe  tundnniT.idr.  or 
''-•iwo.'.f-rCi'io.  a'''ur.t»  Of  rr'.orR  lisrs  or  '-.;?« m 
•  •■(-»rui  certi'.n  CTKicucrt-nt  with  tir.>>  r-r 
'.,•!(„>-  (tvrf.'-i.  fhe  ft»»;;t»jr  {V>r  ».';♦'  prxspt'.? 
.  it'j.')  c.^  cocnpi  str-d  on  {hi<  hasi>  i.t" 
.•.cJ-f-a-.-sf.  uf  the  roife  r;f  4  p^^-^.en'  b  v--  •'. 
'.^■■■->.ijfjt,'.ci.ff.pd  dan:..:!'.;', .  '-lid  l:ff' 
i-.oiioj^'N-f.cie?  fort-jarh  iife  i'V.ctJi'?^; 
."'n--'.  •:<  ilaH.s  that  are  bawtl  upon  tht- 

t'-ji'-^-iXiir.i'  Of  Cor?*.b;nt'd  F.xpfTi'-'tw  -■ 
T  if  .it;  o^'  Mortality,  as  ex';'-!5'.!«'d,"  Thi- 
'.i!:.U'  iitd  ni.aay  addifcinHi  f.K;:n,'N  .(r>; 
'  ; -.(.chtel  in  form;.*!  i;i 80. V)  (..< 

•  '.f : Kwd  in  rhe  J6  Cf "K  !'ar!  8 1    li-.-.s-i: 
••■i.'i-h-a  is  of  Aprd  J,  !9.';.S|   Th- prf's»-nj 
^'  *.[•'.'.-  (if  an.  i.nfyr-'Sl  au'cisi.t-d  by  a  t»Tni 
•>t  y^.trs  ts  conipiLited  oa  the  ha-iis  of 
t  it'^rrsf  at  th«  rate  of  4  porcent  .-i  veoc 

n»{  Valuation  nf  a(iiiuitit'-<.  iV.'.\"resf> 


or  ri^er-iionary  interests  tran^ftrred 
a[cer  D^cecnher  3t.  195t.and  before 
lanunsy  1.  1971.  Except  as  otherwise 
provided  m  ^  25.25 12-5(b).  the  present 
vaJue  of  anniuities.  life  estates.  »er»i>of 
>»Mrs,  remainders,  and  reversions 
t.-ii'.jrtrred  aft^r  Oeteniher  31.  1951.  jf.d 
h»-}nr*r  Janui-y  1,  19^1.  is  tht-  prt>nnt 
••  jiu:'  iif  iarh  iri't;re.sts  <:»-;ernv;n<.d 
un-iir  this^  »r..-ction.  If  the  vilue  of  »h  • 
:n*t?rr?-.t  inv^.Ur.d  iv.  dr^vndyn-  upon  tr-.* 
f.-jf  t;r.u?.t:oa  or  term.?  ::^'i  sn  of  ir.e  or 
::Mf-*  iive.s,  ?:he  factor  f-T  th»  juvssiaf 
Vtilu"'  .s  ojt-t^uced  on  'he  b  is's  nf . 
<u-:r-.-;  it.rhe  cato  of  :»'••:  p<?-r.vr.l  \  S'-.r. 
i.u::-.f>f.  .a  ib'^  <snr.fj^,'?y,  \vA  h? 
I  (j.\*-.;ii,vf»xivs  f'jrt-Hch  ';%  :n'.:.  !'.     ! 
:>),•;!  I' S  l.'.''?T3btfc  Irt.Thi.sUo!.' 
v:.';i'/  ii.c.^n<p,r''.ytrt!4  fac-:»rs  are  ■;."  r.  r"  : 
:  .  ''..-cuer  ■^  sJS  2512-'*  i  ii-s  ron'-siiied  ;n 
t;  ?;  ^».  Cf  i<  f  ^rt  c5  ?i:i»tc;n  ro^ised  i;st.f 
.^4>r;i  J,  l9-i4J.;Spec(ri5  'cic'ors  involvv!*-^ 
(>:•.-  ir.d  tivo  kv«s  ni:.y  h-;  fvarul  in  ••>: 
co.up  s"»'d  A'i.h  the  (>>>>  of  "-ihies 
( oiif  tt.-i^M  en  tv.ti'rn-i!  Reveiiae  Sf-rvii  • 
f'idiJ'.cattoa  Niur.bf.-  11,  ■Acfaariil 
Va!-..-'s  'W  estate  ard  Gift  Tax.""  (R.-.   1- 
"i'l).  This  pahuf..''.ticiin  is  no  lijr^er 
.!va:'.i'!!e  fur  part:hd.^ii'  from  the 
.S-.'.p»T!:i?.?.\v'ien(  of  D ocsnients 
HoW'-itT.  If  may  bt;  obJ-iin»Hl  bv 
rvuu>"sf;;ig  u  cooy  fr«tm: 
CiC.OOMCORi'T.R  (!RS  Pnbltr.^;;..-.. 
111.  rooni  'i228.  Internal  Revenu*- 
S'jfvto;-,  IXiB  7504,  B.  n  frai;k.lin 
Slitton.  IV  ishington,  OC:  20044.  Th.- 
prestMl  M  Aii*\  of  an  interest  nie;isiirtd  t»\ 
a  tt'r.!>  of  years  is  computed  on  the  twsi^; 
of  i;!»«'i-es.'  A  the  rate  of  V'.-  p»Tr»!nt  u 

{<.|  I'afcaffon  of  antwities.  ifitf!f^t> 
!"r  i.-r-  or  term  of  years,  urd  nr.'nind'^' 
or r-ii.'-'rifcciary  interests  trar,sUin<id 
(iftr^r  [Mre::iher  11.  1970.  and  hufoir 
V'^r.^dihiT  I.  19A3.  Except  as  orhen.vi«..- 
prov;d»<i  1,1  '^  i5.2'!l2-5fbi.  \\n)  pn-.s'-nT 
\  i\\'.".  ot  mnu'.ties.  I;fe  estates,  terms  'if 
y".'\ri.  r«  n'.ainders,  and  rever«-ions 
traiVitVirft-tl  ifftjr  Def:e.':-.her  11.  1M70.  ,i;;xl 
h-r-r..  Orttntber  I.  iq«T.  (s  fh--  iifvv;«..t 
v.d.i  •  iif  sKih  [.".'erects  detern'.in»;d 
un'^e,- th!<   '^ition.  If  the  ialnre^f  to':- 
valiv-ti  is  u-  -,  ndent  i.;pon  th»- 
<:<>n:in'.!jt;(!nor»ern;ii:dt!on  of  (.n-  nc 
[:;o>»  IvJv.s  or  opon  a  tf!T«<  terJ/iin 
CJJK.U'.'reC'.l  With  one  or  nutf"  ! •;>•»!,  '(>• 
fiirtc-r  for  the  present  v^'.-ie  i^^  coji'pu''-"^ 
<in  ihe  b.ss;>  of  tntep'st  j.-  »};.^'  r.4;i;  of  »> 
p>n:'T/  »  7»--;r.  c.onipo-.;nded  annudfy. 
'."id  !:te  o.nringencies  .de;«.r.".\ned  fo*- 
uach  niilerind  female  life  tn'.'';Kc»d, 
fr-isf  ^he  •-  i!u»'s  th'-t  are  s>^t  fiirth  in 
T.i-j'v  IS"-,  fable  L\  co-fa;n^  i\ii.:es  -h  .' 
aft.-  f  A'a  tVo.rk  the  life  tab'.e  lor  tr'tal 
n-.i!e-i  and  the  life  table  for  tot  1!  f«!H  sU-. 
;ppe  >r!nk4  '.sT.d>les  2  .inr'  ;«, 
r>.?>pe<.f{velv.  m  United  States  I  sje 
r  .'•!»■,   r'4V!-f;i.  p,,bbsh^-d  J>v  d- 


Department  of  Health  and  Ho.nan 
Svr^ices.  Public  Health  Service.  Table 
L\  o.nd  iccocnpanying  factors  are  set 
fo.-th  tn  former  ^  25.25 12-9  {as 
cor'uir.f'd  tn  the  26  CFR  Part  25  editton 
r.v:sed  .-s  of  Aprd  I.  irt<»4).  Spec;i  d 
f.ictors  i-rr.o! .  ..og  one  .i:v\  two  lives  iv.  «v 
^'o  foun'.J  in  •»:  'wnrputed  with  the  :•.»• 
'f  ;a;i(-sr.i>«?^t.r.^vi  m  (ntrrnal  Rpwr-i- 
Snr-.  ;v..-  P'/  '.;-;H(on  721.  entUled 
■■.Acta  I'-iJ  V'^iuei  |:  Vauiation  of  L.v- 
.vi.-M'.  T  Ch..r;r,.bl.;  Rern?.i:-ders"  ( 1 2- 
7'j).  i."d  !;i':=>rn.:rRft'.».nue5»*Tvit.i» 
I'-'-  '  ' V  •  \  -xri:!".^  - Atf:^;n.Lt 

^  :•  •  !*  *j  I'erten.f  Invttl;  :;'ii 

On-  .v:'*.  t  WM  ;a.-«s"  li 2-70J.  Th-  '•« 
••    •'■     '.  a-  ..:;-*  i,<i  lon>;»*r  jv.Kla:tIe  f  r 

t'.->:"! '(■*■•  S'.'.p'c;".!>*i'.dn;;?  f»f 
i>"'  .  •.;  •  "  .ovof-j-'-h 

CtWj^irxV'x'T  K  .J«S  P  -.^iuiali..- 

72  5-  71  i\).  ro...-;.  5j2'1.  !ntern:d  R-v  . 
S-  rvifH.  t  GG  ■•;:^4,  S-;;  Frar.klia 
S-  i'iun.  \\  ishir  4^on.  W  2i«)-;4.  ft.- 
pr-i  ■;•'  ;v.lwii;    r\  tti{,«r"Nt  i;.fa.vi.-tf!  c'y 
I  t-rrn  of  >trsri  is  conipnted  nn  ih»»  Vf.:-. 
'•f  i:  '•':v>f  it  the  :  »f.'  of  fi  pe.-x.-^nf  a  •,e.«r 

Far.  ^'S.  s-.f-on  2525 12--)  is 
r>.,.)"s^ga3'c-d  is  p.iCagraph  (it)  uf 
>  25  25  j  2-5 A  an.fl  anu-c'ded  .1.-  foUi:;is 

1  Th»  tbllcvuuis  r'?d»*s;jj;ii.fion  f./tlt- 
in.!;<  It'"-;  tht.  old  CFR  onit  n;;nib.  rs  f  .r 
5}  25  2512-5  JlS'A  fh.TCorr'Sponditii:  new 
f  I  ;<  unit  uunirftTv  for  |»  25  2512-5.A!d| 


OiC  C-3 '.i-ikt  No    n 
S?5  25'?<^ 


§25.25' 

2-5  r 

:a) 

'3i(I)  .. 

..... 

iaj(!Hil 

ia):i)(ii) 

.... 

.'a)(l>.:>,t.A)     . 

(a)i!/t'f! 

8) 

(^!('!;-ai 

<a)(M;!>ii 

<Ai 

<3M  ■)"••: 

8> 

;a;:2) 

'.?.i(3' 

•.b)   

**.:; 

'o;>2t  . 

;o.!3i . 

■tj;.."-.^ 

iti.--5   .. 

.0  . 

i4ac:.Mg 


Corfespo.'Kl.nq  ne-* 

rio  in  §25.2512- 

5A(c!) 


Paragraph  (aj  h*M- 

lOg. 
.'Ci)(1). 
^dji1)li) 
(d.vlHi.iA) 
'd)(i»(ii;8) 
(a;;?((i'i'B)(0 
.c:ii;»((,l8«..2» 
',d,:-:.Wi)':C) 
(d;{i>f-::C)i/) 

■:ci;{i)(Mi 

(•3!il»':i!) 

IdH'::'). 

'Cl'2j(i| 

!ai;2:i.it) 

(ai.'2M«'; 

;c.  2j'i:i;(A) 


1' 


id^ 


•d  ■?)' 

'G    *^: 


wi8t 


2  The  fj  «r -u,-  .>tA  h^'^i'J.rs;  t-K 
;'  ^."  !-:;raph  (dl  is  rr-kts^I 

J.  Nf- 'A tv  d»"--.t4nat'r-<l  p'-aK.Mph 
)^;!!  l.'iiJrAj  IS  .-(f.-Ktaed  by  nnstcii;  fht- 
\'.v>x  s>-c{t!.'m  e  .ind  fn«»v.  :ny'lu'f;:uhfb. 
!;;«i  I  *st  Tf-p.ttTUt-s 
°<t. !:» ;MH,{y  designated  panij^rapb 

•!!.'!.'[•;* (i),  thef.,-.r!'  I'tfliay  tf'\»  iS 


a 
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amended  by  revising  the  (rst  full 
sentence. 

5.  In  newtv  designated 
(d)(l)(i)(C).  the  conchidin^ 
amended  by  revising  the 
second  fuJl  sentences. 

6.  Newly  designated  paragraph 
(di(1)(iii)  is  revised. 

7.  New]y  designated  paragraph 
is  amended  by  revising  th 
third  sentences. 

8.  Newly  designated  pa^graph  (d)lB) 
is  revised. 


nragraph 

text  is 
irst  and 


|dM5) 
second  and 


y.  The  revisions  read  as 


follows 


S  25.251 2-5A    VafuatJon  of 
unitrust  interests,  interests 
of  years,  and  reni3ir>def  or 
interests  transferred  tjefore 


^nuities, 

We  or  term 
r^werstorsary 
Kay  1.1989. 


ard 
tnn. 


t  n< 


t  ed 


a  id 


(d)  Valuation  ofannuitu  s 
for  life  or  term  of  years, 
or  nversionnry  interests 
aftrr  Sovembfv  30.  1 963. 
May  I.  1989— H)  In  genen: 
Except  as  otherwise  provi 
§25  2512-5(b)andjnthis 
IdMlMiMA).  the  fair  .-narket 
annuities,  life  estates,  tenr  s 
remainders,  and  reversion: 
after  November  30, 1983, 
May  1,  19«3,  is  the  pn>sern 
such  interests  deiermiiieti 
section.  •    •    • 

(BJ*    •   • 

*  *   *  The  donor  may  el 
lioth  interests  transferred  ii 
§25.25t2-5.A{c)asifsiich 
applied  to  all  transfers  m.- 
Januarj- 1, 1984,  or  the  donjjr 
to  have  both  interests  trans 
under  this  section.  *  *  * 

[C] '   *   • 

•  *   *  The  donor  niav  rl 
the  interest  transferred  in 
^2.5.2512-5.A(c)asifsuch 


,  in 'crusts 
remainder 
sferrrd 
i  before 

im) 

rn 
paragraph 
valiie  of 
of  years, 
transfemnl 

before 
value  of 
)nder  this  . 


ia(  f; 


Ailer 


C'fc.  31.  1951 
Dec.  3:  i97Q 
Dec.  SC   .  ?83 


:iO,  ]!i8:j—[\)  In  s,er.fin!.  E> 
iiiin  rwire  providfil  in  nar 
th:^  t;i  rSirn  and  ^23.752r 
!•  <  fxc  cptif.rif.  to  iho  u.se  cTj 
t.if'fi'S  und:r  r.t-rt£.:n  c  .'r.,r;n 
tJi'.f  -Lu!i:r;t"cr.  dat."  for  hi  ;.',; 
Ap.  :i.>0.  r.'iJl- 


■■  'airir.;f 


11: 


.'liu:  .it:',"S.  U'e  ostites,  *t  ni 
ri^:.jii.deni  f-.r  I  rpv»-r.-.,ons 
.>fi-:f  April  30.  Iftay,  iy.  iht  , 
».'  Sill  h  int'-rests  determine* 
s!anii;ird  orr.p>e«.!n?  srctirHii 


set  to  value 
1983  under 

;f;ction 
before 
may  elect 

erred  valued 


1  to  value 
ltB4  under 
^;tion 


ei 


applied  to  all  transfers  made  before 
January  1, 1985,  « the  donor  may  elecl 
to  have  the  transfer  valued  under  this 
sertion.  If  the  donor  elects  to  value  the 
interest  transferred  in  1984  under 
§  25.2512-5A(c),  the  donor  shall 
indicate  that  the  election  is  being  made 
by  attaching  a  statement  to  the  donor's 
gift  tax  return  for  1984.  •   •   • 
•         •        «        •        • 

(iii)  In  all  examples  set  forth  in  this 
section,  the  interest  is  assumed  to  have 
be«;n  transferred  after  November  :tO, 
1983.  and  before  May  1, 1989. 

«         »         •         «         » 

(5)  *   *   *  The  fatior  is  to  be  computeil 
on  Lhc  basis  of  interest  at  the  rate  of  10 
percent  a  year,  compounded  annually, 
and  life  contingencies  are  determined 
for  each  person  involved  from  the 
values  of  Ax  that  are  set  forth  in  f:olunm 
2  of  Table  LM  in  §  20.2031-7A(d){ft)  of 
this  chapter.  Table  LN  contains  values 
of  be  taken  from  the  hfe  table  for  the 
total  population  appearing  as  Table  1  in 
United  States  IJfe  Tables:  1969-71, 
published  by  the  Department  of  Heahh 
and  Human  Services.  Public  Health 
.Service. 

«         •         •         *         * 

(6)  Tables,  (i)  For  actuarial  factors 
showing  the  present  worth  at  10  percent 
of  a  .single  life  annuity,  a  life  interest, 
and  a  remainder  interest  postponed  for 
a  single  life,  see  §  20.2031-7A[d)f5)  of 
this  chapter,  Table  A.  of  the  Estate  Tax 
Regulations. 

(ii)  For  actuarial  factors  showing  the 
present  worth  at  10  percent  of  an 
annuity  for  a  tenn  certain,  an  income 
interest  for  a  term  certain,  and  a 
remainder  infen  st  postponed  for  a  term 
certain,  see  (i20.2031-7A(d){6l  of  this 


chapter.  Table  B,  of  the  Estate  Tax 
Regnlatitms. 
Par.  30.  New  §  25.2512-5  is  added  to 

read  as  follows: 

§  25.2512-6    Vatuatfon  of  annufties, 
unitrust  Jnterssts,  Interests  for  life  or  term 
of  years,  and  remainder  or  reversionary 
Interests  transferred  after  April  30,  %989. 

(a)  In  general.  Except  as  otherwise 
provided  in  paragraph  (b)  of  this  section 
and  §  25.7520-3(b),  the  fair  market 
value  of  annuities,  unitrust  interests,  life 
estates,  terms  of  years,  remainders,  snd 
reversions  transferred  by  gift  is  the 
present  value  of  the  interests 
determined  under  paragraph  (d)  of  this 
section.  Section  20  2031-7  of  this 
chapter  (Estate  Tax  Rt>igulations)  and 
related  sections  provide  tables  with 
standard  actuarial  factors  and  exa:np!i!s 
that  illustrate  how  to  use  the  tables  to 
compute  tho  pres*;nt  value  of  ordin;>ry 
annuity,  life,  and  remainder  interests  in 
property.  These  sections  also  refer  to 
standard  and  special  actuarial  fcrtors 
that  may  be  necessary  to  f;onipute  the 
present  value  of  similar  !nfere.sts  in 
more  unusual  fact  situations.  Thes»; 
factors  and  examples  are  also  generally 
applicable  for  gift  tax  purposes  in 
computing  the  values  of  taxable  gihs. 

(b)  Commercial  annuities  and 
insurance  contracts.  The  value  of  Iif»; 
insurance  contracts  and  contrac  ts  fur  fhi- 
payment  of  annuities  issued  by 
companies  regularly  engaged  ia  their 
sale  is  determined  under  §  25.2.=j12-*i. 

(r;)  Actuarial  valuations  before  May  i . 
1989.  The  present  value  of  annuit!r:s, 
unitrust  interests,  hfe  estates,  levins  ef 
years,  remainders,  and  reversions 
transferred  by  gift  before  May  1,  198'). 
is  doterminetl  under  the  foHowio^ 
sections; 


Transfers 


Betcre 


Jan.  1, 1S52 
■Jan.  1.  1971  . 
Dec.  1.  1S83 
May  1,  1389. 


Reguiatrfins 


—     fip^'if.-ibie 


25.2512-5A{3) 
25  2512-5A(b) 
25.2512-5A(c) 
25.'^5l2-5a{dl 


flfi  April 

'•pt.is 
r.M,'^"(!)l()f 
-'■j  UelBtir::^ 
n:scri?ji-'d 
.J."af  K.s^,  if. . 
T  is  -ifter 
eJ  V  j!.-p  It} 
f.'f  yfc^ir-, 

■  r.sftLT'-i'. 
j,|r€-sen}  value 

by  UU--  i.i 
.-i23 


.-i«.tu:ir  al  fartt)!-.;.  Tbnre  f:!!:t.iifs  ;ir'.; 
d..rivf:d  f:-y  using  'he  apvirouria'.i  set  lUin 
752!'  ii>t»a<p-:!  rai) snd,  if  apphiahk,  the 
w.i'.T^j^'iy  »,'■;"  o^ip.f.ii  for  the  i  jsIuKti:.!! 
dare  v^\Yfi  ;r*-:es!  thot  -.s  '^ein-^  vVi.'uti! 
.Sw  ^3:i.':.7'52i}-'!  ihrrvLyn  :;5  7";.':-4. 
Thsj  l:\:x  n;'ijkf:»  \-ihy:.  Cif  r:  f;!;3U?;::d 
;}r:..ui*y  >:it»;r'?>t  d'^fchhcd  i.i  ^iV.^  n 
2:vrAV.\\)  >.,A  a  qn;,-in.'d  ii:r!rn-  ' 
hii*;--  ',t  «biA.fi!;ed  i.c  :;ef.:;i;n  27\y2\^  \{2) 
is  the  prt;>t!nt  'ia'ue  of  sueh  tn^.ern'.'t.s 
«lrl.«riniiit'd  unri:'r  r,  25.7.5  JO-  X[iX 


(2)  tiiit:i:iiinitiii'Tes.bi.  Wh«-i»  tj.-nJi)  ••. 
tr.ti'sfp'^  j;rfiperty  in  tm-t  nr  «>'^  -nvise 
a:i'.!  re'.auit;  Sii  Jnl<  rrtl  thcrrir., 
g'':jer5i.'y,  tiie  value  oi  the  pi''tk  the 
Vi<]!;«  1,1  Jh^i  ;^'!>jpt;i-?y  trsi-.-sff  rrwi  l;-,s  •' 
v.:.li'.^  oi  the  dn:Jor>  7»;fiir.«  d  jr/<.'!f>i. 
!:'.:vrv.:VT,  if  the  d^-ncr  rr«ns."=^r?>  vr-jf-  fy 
af'T  f  K::  .'b<T  3.  Vim,  to  r:r  for ;;..; 
Lerif  n?  of  ..J  .TMn-.hezid  'hothmorN 
fahiilyvthe  V'jiuc  of  ihegilt  is  ilf*-  v;;);.: 
'of  the  pr.iparty  traiisf.  r.T:d  It-ss  the  vdi;.- 
•if  ihe  di..vui-'.i  ret.'i,rji.Hi  jmeietl  as 
d<  ;.'>nv>ir.r>d  under  sertfnn  27f!2.  fiihi- 
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d(»nor  Cissigns  or  relinquishes  an 
."inatttty,  life  estate,  remainder,  or 
aversion  that  the  ditnr.r  ht)ld5  by  virtue 
(»f  .1  transfer  prsviosi^ly  made  by  the 
ili>ni>r  cir  another,  the  vcihie  of  Ihr.  gifr 
f  <  th<>  value  of  the  tntc>ri!S»  trpusfcrred. 
Ikiwftver,  see  section  2'>19  fur  a  sfietaal 
nil"  in  the  case  of  the  a  :.if;::r»:<M)t  ('fan 
iHt:t>('>t^  interest  by  a  pf.TNOn  wl»» 
rM.eiv<;vl  the  interest  fro'n  a  ■^poii'^f 

(«}  Chahta'jh-  n.rnhndertn^^t.s   ib.v 
f:»ir  ttiurliftt  value  of  a  fitnaindor  ir.tertjst 
'■■A  a  pooled  incoa'e  fiuid.  >is defined  in 
^;  \^:A2{v.)-5  of  this  ch-ipter  (Income  T.-.' » 
Rj'g  ilations).  is  its  value  determined 
^ndf^r  S  ^fi42{c)-«(e)  of  tfis  chapter 
rhf:  f.ur  market  value  of  a  remainder 
in»ert.-st  in  a  charitable  remainder 
itrmitity  trust,  as  described  in  §1.664- 
-;(a)  f>f  this  chofiter,  is  its  present  value 
fW'it^rmiried  under  §  l.r>R4-2(cl  of  this 
ciispi^er.  The  fair  market  value  of  a 
renuunder  interest  in  a  chanfable 
(•♦•insinder  unitrust,  as  defined  in 
^  1  K64-3  of  this  chapter,  is  its  present 
vrfli'.e  determined  under  §  1.0fi4-4(e)  of 
ttiis  chapter.  The  fair  markt^t  vhliie  of  a 
UK;  at»erest  or  term  for  years  in  a 
cbaritf  ble  remainder  undmst  is  the  fair 
market  value  of  the  property  as  of  the 
(bJe  (if  transfer  less  the  fr-ir  market  value 
(;f  tfte  remainder  interest,  detennined 
a:rier  4)  1.664-4{e)  of  this  rhaptt-r 

( ii!  Ordinary  renxair.dcr u ua 
:^'vi-:r>iipnary  interests  If  the  interest  to 
h.e  waUied  is  to  take  effect  afier  a  definite 
r.umher  of  years  or  after  the  death  of  one 
individual,  the  present  value  of  the 
uttf^rest  is  computed  by  multiplying  llu' 
Valuf.ofthe  property  b\  the  appropriate 
■'•rtiatnder  interest  actuarial  factor  (that 
iirrfr';>ponds  to  the  applicable  stH:tion 
''720  interest  rate  and  rerr.ainder  interest 
pf-riud)  ill  Table  B  (for  ,i  term  certain)  or 
T.ihle  S  (for  one  measunfj;  lite),  as  th*^ 
( :(Sf:  ci.'iy  be.  Tables  B  ac.d  .S  o.r*; 
itn.  hated  m  §20  20;n-~(dKn)  at  fhis 
-.opter  (Estate  Jax  Kegulation*;;  and  tn 
;''>r.vi' Revs  r.ue  Service  Paf'iicaiton 
1 4  <7  Fur  iafomation  atKint  t>bJ;unin»; 
■  fiutrul  factors  for  csrh'-r  types  of 
-./nuiinder  interesrs,  -f«e  p;,.-.ii;rr!{)h  (d!f4; 
»t"th'.s  section. 

i.url  fkiUnan,'  ttTcof  y--',-^  ,  tul  hfr 
■'.■tf-'n'stj-,  Cf  the  interest  ro  }w  Vii!i;».?«  i-, 
:h':r  rij^tit  of  a  person  to  rece.ve  tlu- 
t  tcocTif^  of  certain  prc.p«^TU',  f^r  fu  u^^■ 
..►;ff.iin  noamcnn'.e-prod'tc.r.g  property, 
r.\i-  ,i  ft;rc".  of  yen.-s  or  tcr  the  life  of  on." 
.{fdLuidual.  the  present  v-ilae  <!f  f;i.' 
.!ift!i--vit  ts  ccmptited  by  v:  ^jltiplying  th" 
•  w(tt^  of  the  propt>rty  by  fn^r  t;ppropri.'>»'- 
^  rcri-uf-year-i  or  hfe  inlf-resl  dctMiiria! 
t  >':rf  r  (fh.it  corresponds  fu  d:e 
ippftcable  section  7520  ir!tere~.t  ratt;  .avi 
^Tntiif  years  or  life  uiterest  piTiod) 
tfUt-rnal  Revenue  Service  I'ublicatnin 
;4.'>7  includes  actuarial  factors  for  an 
..-O'Tf-st  for  ,1  terra  of  yf>-\T<  \i\  T  »ble  B 


and  for  the  life  of  one  individual  in 
Table  S.  However,  term  of- years  8t:d  litVr 
intere:?t  actuarial  factors  are  not 
inr  ii/ded  in  Table  B  or  Table  S  in 
?i  2f5  20'il-7fd)f6)  of  this  chapter.  It 
i:>tenr;l  Revenue  Syr\ice  Publxatiun 
1457  (or  any  other  reliable  source  of 
N  rra-of-y^ars  and  life  ir.to.'est  actu.iriiil 
t^.ch.rs)  IS  not  conve'ueally  avaitaide.  an 
f<c;».iarial  factor  for  the  IiUcr.Mt  ni-.y  \k- 
fi:frtv!:d  niathematically.  Tins  :;(.tuari.'l 
f.M.'cr  ni.iy  be  derived  by  subtrac:tif!g  \\x 
{:<<rro!ati 'e  rei.nainder  factor  {th.:t 
ccrrosponds  to  the  applicable  mtIm  i; 
7520  li.iercst  rate  and  the  terni  f;f  year, 
ur  th(>  lift)  in  Table  B  (for  a  term  ot 
ypHrs)  f.r  in  Table  S  (for  the  [if,-  of  on  • 
individucii)  in  §  20.203 l-7(dl(r.;,  as  tb- 
case  may  te,  from  l.OOOOOtJ.  For 
i.-:?"orrridtion  about  obtaining  actu.mi4l 
factors  for  other  types  of  term-of-years 
iutl  life  interests,  see  paragrjiph  (d)(4}  of 
this  .sot:tion. 

(iv)  Annuitifs.  (A)  !f  the  intun-st  ro  be 
►  ilued  is  the  right  of  a  person  to  rt?ce;\e 
;'a  annuity  that  is  payable  at  the  fsid  of 
each  year  for  a  term  of  years  or  for  the 
life  of  one  individual,  the  prf;sent  val"*- 
of  the  interest  is  computed  by 
.;iultiply;ng  the  aggregate  amount 
payable  annually  by  the  appropriate 
^•nnujty  actuarial  factor  (that 
corresponds  to  the  applicable  s«x;tioa 
7520  interest  rate  and  anninty  period) 
Internal  Revenue  Service  Publication 
1457  uicludes  actuarial  factors  in  TaHv 
B  (for  an  annuity  payable  for  a  t<;nn  c4' 
years)  and  in  Table  S  (for  an  annuity 
payable  for  the  life  of  one  imiividaalj 
However,  annuity  actuarial  factors  iirr- 
cot  included  in  Table  B  or  Table  S  in 
?i20  2n:«l-7(d)(6)  of  this  chapter.  If 
Ffiteri'al  Revenue  Ser.ice  Publication 
1 4"i7  (iir  tiiy  other  reliable  source  of 
a:!n'.nty  nciaarial  factors)  is  not 
v.oiivenienlly  availt.bie.  an  arauuly 
tac'iir  for  <;  rvr:n  of  years  or  for  one  i;tf 
-::ay  t)e  cei.^ed  mathenatically  This 
•innuity  fjctor  may  be  derived  by 
i'ibtf<^.r.ti;ig  the  applicable  refTi.iim?  • 
t.u.?<ir  (that  corresponds  lo  th" 
.ipplicihle  section  7^20  intere-v!  rntr-  i-:..\ 
.:u'  !'?•/  per!i»d)  m  Table  8  tin  the c iS' 
o:  a  'ernjoc  wears  arnu'.ty)  or  in  Tab!.- 
S  f  ii>.  fhe  cas^  af  a  cne-hfe  c'.nr.i:>.y)  ic 
«;  'iM-iOJ  t-r(d)fr,).  as  >he  cas*!  m  ty  h  . 
fri.  a  1.000000  and  thei\  dividi:-,'^  the 
r>  siU  by  the  iippiicable  section  73^i' 
I  ;:?•!.-»«!:  r.>te  e.vprf-.sse;',  as  a  dtirima! 
::L.t;»ier.  See  ;;  20.20  ^l-7(dl(2)nv)  of  rt.;-> 
.  h  'pter  tiir  an  example  th.d  dlus'-cires 
-b.r'  c:»;nput;»tioR  of  fh**  pr<>5ein  v^Iup  .  f 
:.;:  uiiiut?y 

13J  Jf  th:?  trutttUy  is  payable  a  »h«H-i,! 
iA  se^t;.'rtnnrial,  quarterly,  numthly.  or 
wetfkly  pt  riods,  the  prcKiui:t  obta!n»>d  by 
niuif  (plying  the  annuity  fjictor  by  th»- 
iggnrgate  amount  payable  afinually  t-. 
rh'-n  rri'dnplipd  by  flip  fpplicaf'b- 


idj'i-.tment  factor  set  forth  in  Table  K  ni 
§  2'  .20:tl -7(d)(6)  of  this  chapter  at  the 
ajipn  priate  interest  rate  compoaenf  for 
.'ayiaents  made  at  the  end  of  the 
^^ecified  pei iods.  The  provisions  ».t  this 
•taragcaph  (d)(2)(iv)(B)  are  ilb'strateil  by 
M:e  foUovving  example- 

f.Kitr.iph.  On  Fu'y  1.  1985  the  <lunor  agiw^ 
o  [>.*y  the  .iniuiitdiit  the  siiin  of  StCfx"!  jn:r 
year,  ^-ayiible  in  fiq;  al  semiannual 
■'tis;'  iiifi.eiits  ut  the  end  of  j-ach  pfr.(  <":  Tin 
«t  iiir-r.nuui  iiistalirrent:;  nrt  to  f»>  tt  a>l<-  or; 
ti ;  h  nisM:t:-.iher  3tst  nvA  Juno  !l)t!'.  Thi- 
ir..i(!l:\  i?  pay.Vr.lf  until  the  an-iaituaf s 
^••.I'h.  O  :  July  1.  1909.  xhv  aiinuitait  i-  i.i\ 
yto'-s  jml  *■«  months  old.  1  hu  fioii«f 
fc.  ••:iit;i*.:t'«  .lae  IS  taken  as  t.H  for  pi\rfK:s-s  i>t 
'0'.!j..itir!g  thp  present  vhIiu-  of  Ilie  r»r;.!lninl 
anrii'ity.  fhf  section  7520  r^'e  for  f.ily  l'4K<» 
'.  10  r.  p»r.  pr.t  Under  Table  S.  the  factor  ;it 
to  <>  ('crf  f  nt  tor  deterniifitng  the  prt-sent 
wlneof  a  r»nminder  inltn-st  pay.'<l>If  at  fh. 
•i«vi»h  of  an  individual  agfd  08  is  .113.'! 
Cor  k-»Ttinf»  the  remaindf^r  fac.'or  to  an 
aaiu.iv  factor.  «s  descrilK-d  abovf .  the 
ra-.nii'.ty  factor  f<»r  detRnninmg  the  prt«t>it 
v.'iiie  of  an  finnuity  transferred  to  »ii\ 
•;idivitfa»l  age  M  is  6.4744  ( I  0<MMXJ  ntiiins 
.:)  I  sT  1  divided  hy  W  6).  Hie  dd)ii.^tnienr 
till  tor  trom  [able  K  in  the  column  for 
pyyiuerits  nu.de  at  the  end  of  each 
serai.'un  jal  period  at  the  rate  of  10  «•  (mti  »nt 
is  1  MZf>t>  1  lie  aggreRate  a;iiuial  .>niO'.int  ot 
'he  a>u;uity.  SlO.tXMi.  is  miiltipl.od  by  the 
tut  "or  6  4744  and  the  prodiii  t  multiplied  by 
1.02f«t{.  The  present  value  of  the  annuity 
!)ernticiary"s  interest  is.  then  toT.  S«iH.414 
'.S!0.(K)0v6  4744x1  02581, 

fCl  ii  an  a:inuity  is  pavable  ut  thi- 
in^gicning  of  annual,  semiannual, 
quarterly,  monthly,  or  weekly  pttrioiK 
tor  :i  term  of  years,  the  value  of  the 
-inniuty  is  computed  by  niultip!ying  the 
.iggrej.;  ire  amount  payable  dnnua'.Iv  by 
•ills  ar^nuity  factor  described  in 
paragraph  tdl(21(u'){A)  of  this  s.t'Cttori, 

itMl  the  pr(»duct  so  obraia»:d  is  then 
cudc.plied  Ify  the  adjastmeiit  tacmr  i*: 
I  .it)ie  J  m  §  20.20  tl-7(dt(»))  .,f  r\\..s 
cfv.pferjl  the^'.pprupri.;le  inici-!  c.t.- 
toniputuc'.t  fu." pavmeiits  rr.ade at  rhi- 
ij»v;:-.n{n£irtfsp»Kifieti  per  f-is  if.tu 
anr.uif  V  I.-.  p,:iy,tb!e ;«;  the  b»-gtn.".uig  ot 
an;uial,  s»HTuaanua[,  cu.irt»u'ty,  c:<<'Uhly. 
or  -.vHtkly  ^liriodi-  for  one  ur  nut.".*  i'u»-s. 
i-i»'  I  i!..ie-(if  the  •i.-.'uuty  is  i..>!  <xnu  iit 
t'.t  ttrs?  p,kyrn.ent  pkzsrhe  pr»!.s»>a>  vabt-' 

t  4  s{f;i!Lrat'.i:;.;d!y.  the  fir"  p.tvmint 
«il  •-vhiiih  IS  nut  '(I  be  niattt;  •.tuil  the  ef.'.t 
■■::  •.:;«•  p-tynient  period.  d-'iiT::un»Hl  .cs 
priA:»J.vi  u!  p.a.g-aph  AV  iWr^VW)  «»>  ' 
■:i;s  v*":ri.<>:'. 

('. )  /\n"::,ny  aid  :;r,i:r'i<t  :ri,-n^t>.  fcr 
■1  ?"rrr»  •jfynci  it  'jr.tH  ;/ •»•  pr:or  di "•.th 
nf  111  ivdividuid — (*)  \:in,'.tty iaUrf'%t^ 
Th»-  po  s'.at  vi^lup  of  an  antutity  (n»»-n'>.t 
that  IS  p  lyabie  nr'ai  the  earl-er  to  in.cur 
»>t  the  lapse  of  a  sp«<;ific  ncndM-r  of 
years  or  the  dedth  of  an  individual  may 
♦>.'f«>ffi.p'ited  (Afith  '-abies  troiti  'i^,e  i.ibles 
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in  20  2031-7(d)(6)  as  desc^bed  in  the 
following  example: 

Example.  On  January  1, 19il.  the  donor 
transfers  $100,000  into  a  tmsl  and  retains  the 
right  to  receive  an  annuity  fir  u  the  trust  in 
the  amount  of  S6.000  per  yen ,  payable  in 
equal  semiannual  installment  i  at  the  end  of 
each  peric<l.  The  se.-niannual  nstallments  are 
to  be  made  on  each  June  30th  and  December 
31st.  Theannuity  is  payable  f  ir  10  years  or 


Prescrnt  value  of  a.inuily  be: 
inierest: 
(56,000x5.7662x1  02.3"))   .... 


efiiiary's 

S35.424.07 


I  d:  c; 


(B)  Uriitrust  intcrssts.  The  . 
a  un.frjst  interest  that  is  payal  1 
earlier  to  occur  of  the  lapse  of 
number  of  years  or  the  death  c 
mAv  be  computed  with  values 
in  §  1.654-l(e](6)  as  described 
following  example: 

Example.  The  donor  who.  as 
birthday,  is  60  years  old  transfi 
to  a  uniirust  on  January  1, 199 
instmment  requires  that  each 
pay  to  the  donor,  in  equal  sem:  a 
installments  on  June  30th  and 
31st.  6  percent  of  the  fair  markit 
trust  as.sets,  valued  as  of  Januai  y 


iSL-nt  value  of 

e  until  the 

specific 

an  individual 
lom  the  tables 

n  the 


of  the  nearest 
rs  5100,000 

The  tru'st 
5  ear  the  trust 
nnual 
)ecemb<;r 

value  of  the 

1st  eat-h 


Factor  at  5.4  percent,  age "60  . 
Plus:     Intcrpolaiion     adjust- 
ment   ,. 

Interpolated  Factor  

Present     value    of    unitrust 

heneficia.-v's  iniern-sf. 

l'S:no.ncc>.4f:}S5) 


S3^: 


(:;]  Trcnrit-c-':! rule.  {[)  ?flhe 
vf<!aatirr]  .da'e  of  a  transfer  < 
in  proper?;/  by  gift  is  .ifter  A 
IGba,  and  b<;fcr^  June  10,  19 
i.an  reiy  en  t.ctice  S9-2?,  U 
i  bO.  or  Notire  89-60,  1989- 
in  va.'ijing  the  transferred  ii: 
§  eor? f-' l[d\{2y.u\{b]  of  th:s  ■ 

(ii)  If  a  dcnor  tran.5ferr«?ci  a 
in  property  bv  gift  alter  Dece 
ions,  aitd  b*;fore  May  1. 198 
an  interest  in  the  same  prci 
aft»;r  April  30, 1989.  arrd  beft 
1,  \mo,  transferred  the  relai 


until  the  donor's  prior  death.  On  )anuary  1. 
1991 ,  the  donor  is  59  years  and  6  months  old. 
The  donor's  age  is  taken  as  60  for  purposes 
of  computing  the  present  value  of  the 
retaii>ed  annuity.  The  section  7520  rate  for 
January  1991  is  9.8  percent.  The  present 
value  of  the  annuity  benenciary's  inlerst  is 
S35.424.00,  determined  as  follows: 

Tcble  S  value  at  9.3  percent, 
age  60  _ 23158 


Table  S  value  at  9.8  percent, 

age  70  _ 36468 

Table  80CNSMT  value  at  age 

70  68248 

Table  SOCNSMT  value  at  age 

60  83726 

Table  B  value  at  9.8  percent,  10        _ 

years  302624 

Table  K  value  at  9.8  percent,  ...        1.0239 

Factor  for  atmuity  beneficiary's  interest  at 
9.8  percent: 
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.«mO-.2i\5S)-  (.392624  x  (68248  /  33726)  x  (1.000QO-.36468))  =  5.7662 

.098 


year,  for  10  years  or  until  the  prior  death  of 
the  donor.  The  section  7520  rate  for  January 
19^\  is  9.8  percent.  Under  Table  F,'3.fl),  the' 
appropriate  adjustme.ot  factor  is  .932339  for 
stmisnnua!  payments  pay-oble  at  ;he  end  of 
the  semiannual  period.  The  adjusted  payout 
rate  is  5.595  percent  (6%  x  .932539).  The 
present  vuluo  of  the  unitrust  benefici.'ir/'s 
interest  is  $40,495.00  determined  as  follows: 

Table  U(l)  value  at  5.6  percent, 

age  60  37017 

Table  U(l)  value  at  5.6  percent, 

age  70  50971 

Table  SOCNSMT  value  at  age 

70  „ 68248 

Table  SOCNSVfT  value  at  age 

60  83726 

Table  D  value  at  5.6  percent, 

10  years  561979 


Factor  for  liie  unitrust  beneficiary's  interest 
at  5.6  percent: 

(l.(.«0000-.37017)-(.56197Sx(6.3248/ 
83726)x(1.0OO00O-.5G971J)=.40523 
Table  U(l)  value  at  5.4  peirent. 

ogeeo  38183 

Table  U(l)  value  at  5.4  percent, 

age  70  ,.„ 52036 

Table  80GNSMT  value  at  age 

70  68248 

Table  80CNSMT  value  at  age 

60 83726 

Table  D  value  at  5.4  percent, 

10  years  573999 

Factor  for  the  unitrust  beneficiary's  interest 
at  5.4  percent: 


(l.))00000-.38183)-(.573999x(68248/83726x(1.00(XXX)-.52086))  =  . 39399 

Difference...  .01124 

Interpolation  adjustment: 

5.595%  -  5.4%    _        X 
0.2*^  .01124 

X  =  .01096 

in  property,  the  donor  may,  at  the 
option  of  the  do.ior,  value  the  transfer 
of  the  retp.;:ied  interest  under  this 
SR;':linn  or  under  §  25.2512-.5.\(ii;. 

(4)  Publications  and  actuarial 
CdP.r.utaiiors  by  the  Internal  Hf^venve 
Srnlcp.  M;inv  stand:'rd  .-^r.?;!  iri.-jl  far.tors 
not  iric'uded  ip.  §  20.2031-7{-J)(«^)  of  this 
rhaplor  are  includ'^d  in  I;:!r;rral 
R*>vea'je  Ser  ice  Pi.bticit'rjn  14.57. 
".'\rtu?.rial  V-»lues.  Alpha  Vnl-jir..'},"  (R- 
89).  In'.errial  Peve  ivrs}  Ser/ica 
PiiLli.-.r':-.:.  1457  .ilso  i -.chides 
e.x.arrplr<;  ihat  ilius'jele  hew  to  cornpuie 
ntany  special  factors  for  mere  ur.\:iial 
situftlicris.  A  ropy  oi  this  piil)!:c?.'.ii:n 
nay  be  purch5>:d  *Tom  .Le 
Sup^rntendent  of  Oocumeu's,  lj;,::;;-.i 
States  Gov«irnment  Printing  Office. 
Washington,  DC  20402.  If  a  special 
factor  is  required  in  the  case  of  a 
completed  gift,  the  Servit:e  may  furnish 


.39399 

m09G 
.40495 

.'?40.4i».'i.O;! 


::n  ;n?€rest 
ril  5'\ 

'4.  9  fl'ii'.or 

:::.B. 

C.3.  700, 
T^'.^.t.  (See 
h.ip!?r.^ 
1  'n'ernst 
b"r:n, 
regaining 
y,  and 
re  January 
ed  interest 


ut  rt 


the  factor  to  the  donor  upon  ^a  request 
for  a  ruling.  The  request  for  a  ruling 
must  be  accompanied  by  a  recitaiiiuj  of 
the  facts  i.ncluding  a  statement  of  l.he 
date  of  lirth  for  each  maa.surir.g  hfe,  the 
dato  of  the  gift,  any  other  cpplicuble 
d;ifes,  end  a  copy  of  Ihe  v-iji',  trust,  or 
other  rcievnnl  doru.mcnis.  A  fi.qL!':st  for 
a  ruling  mu.it  {:r.inp!y  wt::i  the 
instructions  I'or  requesting  a  ruliiig 
piibh^hcd  poriodicaliy  in  the  intemai 
Revenue  Bulietin  fs^^i  &-^ti01.2Ql  and 
601.R01(d)l2j(iij[:))  cf  this  chjptorj  ;:n.l 
include  payrMTit  of !.':•;>  rr>n,iir:rl  u<rr 
fe*^. 

(i;)  Efffriivij  date.  This  ^erlion  it. 
effective  as  of  May  1,  1939. 

§25.2512-3    [Removed] 

Par.  31.  Section  2.0.2512-9  is 
remove*!. 


Par.  32.  Section  25.2515-2.  paragraph 
(c)  is  amended  by  revising  the  first  and 
last  sentences  to  read  as  follows: 

§  25.251 5-2    Tenancies  by  the  entirety; 
transfers  treated  as  gifts;  manner  of 
election  and  valuation. 

*        «        *        «        » 

(c)  Factors  representing  the  respective 
interests  of  the  spouses,  under  a  tenancy 
by  the  entirety,  at  their  attained  ages  at 
the  time  of  the  transaction  may  be 
readily  computed  based  on  the  method 
described  in  §25.2512-5.  *   *   *  See 
§  25.2512-5(d)(4)  for  the  procedure  for 
obtaining  special  factors  from  the 
Internal  Revenue  Service  in  appropriate 
cases. 

•  •  *  *  *     : 

Par.  33.  Section  25.2522(a)-2(a)  is 
amended  by  revising  the  fifth  sentence 
to  read  as  set  forth  below,  and  by 
remioving  the  fourth  sentence. 

§  25.2522(a)-2    Transfers  not  exclusively 
for  charitable,  etc.,  purposes  In  the  case  of 
gifts  made  liefore  August  1, 1969. 

(a)  *   *   *  If  the  interest  involved  is 
such  that  its  value  is  to  be  determined 
by  a  special  computation,  see  §  25.2512- 
5(d)(4).  •   *   • 

«         *         •         *         » 

Par.  34.  Section  25.2522(c)-3. 
paragraph  (d)(3)  is  revised  to  read  as 
follows: 

§  25.2S22(c)-3    Transfers  not  exclusively 
for  charitable,  etc.,  purposes  In  the  case  of 
gifts  made  after  July  31, 1969. 

•  •         •         *         » 

Id)  *   V 

(3)  Other  transfers.  The  present  value 
of  an  interest  not  described  in  paragraph 
(d)(2)  of  this  section  is  to  be  determined 
under  §25.2512-5. 

•  •         •         •         • 

Par.  35.  Immediately  following 
§25.7101-1,  an  undesignated  center 
heading  and  §§  25.7520-1  through 
25.7520—4  are  added  to  read  as  follows: 

General  Actuarial  Valuations 

§  25.7520-1    Valuation  of  annuities, 
unitrust  interests,  interests  for  life  or  term 
of  years,  and  remainder  or  reversionary 
interests. 

(a)  General  actuarial  valuations.  (1) 
E.xcept  as  otherwise  provided  in  this 
section  and  in  §25.7520-3{b)  (relating 
to  e.xceptions  to  the  use  of  prescribed 
tables  under  certain  circumstances),  in 
the  case  of  gifts  made  after  April  30, 
1989,  the  fair  market  value  of  annuities, 
interests  for  life  or  for  a  term  of  years 
(including  unitrust  interests), 
remainders,  and  reversions  is  their 
p.'tisent  value  determined  under  this 
section.  See  §  20.2031-7(d)  (and.  for 
certain  prior  periods,  §  20.2031-7A)  of 


this  chapter.  Estate  Tax  Regulations,  for 
the  computation  of  the  value  of 
annuities,  unitrust  interests,  life  estates, 
terms  of  years,  remainders,  and 
reversions,  other  than  interests 
described  in  paragraphs  (a)(2)  and  (a)(3) 
of  this  section. 

(2)  In  the  case  of  a  gift  to  a  beneficiary 
of  a  pooled  income  fund  after  April  30, 
1989,  see  §  1 .642(c}-6(e)  (or.  for  certain 
prior  periods.  §  1.642(c)-6A)  of  this 
chapter  (Income  Tax  Regulations)  with 
respect  to  the  valuation  of  the  remainder 
interest. 

(3)  In  the  case  of  a  gift  to  a  beneficiary 
of  a  charitable  remainder  annuity  trust 
after  Aprd  30. 1989.  see  §  1.664-2  of 
this  chapter  with  respect  to  the 
valuation  of  the  remainder  interest.  See 
§  1.664—4  (or.  for  certain  prior  periods. 

§  1 .664-4A)  of  this  chapter  (Income  Tax 
Regulations)  with  respect  to  the 
valuation  of  the  remainder  interest  in 
property  transferred  to  a  charitable 
remainder  unitrust. 

(b)  Components  of  valuation— {'[] 
Interest  rate  component —  (i)  Section 
7520  Interest  rate.  The  section  7520 
interest  rate  is  the  rate  of  return, 
rounded  to  the  nearest  two-tenths  of  one 
percent,  that  is  equal  to  120  percent  of 
the  applicable  Federal  mid-term  rate, 
compounded  annually,  for  purposes  of 
section  1274(d)(1),  for  the  month  in 
which  the  valuation  date  falls.  In 
rounding  the  rate  to  the  nearest  two- 
tenths  of  a  percent,  any  rate  that  is 
midway  between  one  two-tenths  of  a 
percent  and  another  is  rounded  up  to 
the  higher  of  those  two  rates.  For 
exam.ple.  if  120  percent  of  the 
applicable  Federal  mid-term  rate  is 
10.30,  the  section  7520  interest  rate 
component  is  10.4.  The  section  7520 
interest  rate  is  published  monthly  by  the 
Internal  Revenue  Service  in  the  Internal 
Revenue  Bulletin  (See 
§601.601(d)f2)(ii)(b)  of  this  chapter). 

(ii)  Valuation  date.  Generally,  the 
valuation  date  is  the  date  on  which  the 
gift  is  made.  For  gift  tax  purposes,  the 
valuation  date  is  the  date  on  which  the 
gift  is  complete  under  §  25.251 1-2.  For 
special  rules  in  the  case  of  charitable 
transfers,  see  §  25.7520-2. 

(2)  Mortality  component.  The 
mortality  component  reflects  the 
mortality  data  most  recently  available 
from  the  United  States  census.  As  new 
mortality  data  becomes  available  after 
each  decennial  census,  the  mortality 
component  described  in  this  section 
will  be  revised  periodically  and  the 
revised  mortality  component  tables  will 
be  published  in  the  regulations  at  that 
time.  For  gifts  with  valuation  dates  after 
April  30.  1989.  the  mortality  component 
table  (Table  SOCNSMT)  is  contained  in 
§  20.203  l-7(d)  of  this  chapter  (Estate 


Tax  Regulations).  See  §  20.2031-7A  of 
this  chapter  for  mortality  component 
tables  applicable  to  gifts  before  May  1. 
1989. 

(c)  Tables.  The  present  value  on  the 
valuation  date  of  an  annuity,  life  estate, 
term  of  years,  remainder,  or  reversion  is 
computed  by  using  the  section  7520 
interest  rate  component  that  is 
described  in  paragraph  (b)(1)  of  this 
section  and  the  mortality  component 
that  is  described  in  paragraph  (b)(2)  of 
this  section.  Actuarial  factors  for 
determining  these  present  values  are 
included  in  tables  in  these  regulations 
and  in  publications  by  the  Internal 
Revenue  Service.  If  a  special  factor  is 
required  in  order  to  value  an  interest. 
the  Internal  Revenue  Service;  will 
furnish  the  factor  upon  a  request  for  a 
ruling.  The  request  for  a  ruling  must  be 
accompanied  by  a  recitation  of  the  facts, 
including  the  date  of  birth  for  each 
measuring  life  and  copies  of  relevant 
instruments.  A  reqiiest  for  a  ruling  must 
comply  with  the  instructions  for 
requesting  a  ruling  published 
periodically  in  the  Internal  Revenue 
Bulletin  (see  Rev.  Proc.  94-1.  1994-1 
I.R.B.  10.  and  subsequent  updates,  ano 
§§601.201  and  601.601(d)(2)(ii)(6)  of 
this  chapter)  and  include  payment  of 
the  required  user  fee. 

(1)  Regulation  sections  containing 
tables  with  interest  rates  between  4.2 
and  14  percent.  Section  1.642(c)-6(e)(4) 
of  this  chapter  contains  Table  S  used  for 
determining  the  present  value  of  a 
single  life  remainder  interest  in  a  pooled 
income  fund  as  defined  in  §  1.642(c)-5 
of  this  chapter  (Income  Tax 
Regulations).  Section  1.664-4(e)(G)  of 
this  chapter  contains  Table  D  (actuarial 
factors  used  in  determining  the  present 
value  of  a  remainder  interest  postponed 
for  a  term  of  years).  Table  U(l)  (actuarial 
factors  for  one  life),  and  Table  F  (payout 
factors)  used  in  determining  the  present 
value  of  a  remainder  interest  in  a 
charitable  remainder  unitrust  as  defined 
in  §  1.664-3  of  this  chapter.  Section 
20.2031-7(d)(6)  of  this  chapter  (Estate 
Tax  Regulations)  contains  Table  S 
(actuarial  factors  for  one  life).  Table  B 
(actuarial  factors  used  in  determining 
the  present  value  of  an  interest  for  a 
term  of  years).  Table  K  (annuity  end-of- 
interval  adjustment  factors).  Table  J 
(term  certain  annuity  beginning-of- 
interval  adjustment  factors),  and  Table 
SOCNSMT  (mortality  components)  used 
in  determining  the  present  value  of 
annuities,  life  estates,  remainders,  and 
reversions.  The  regulations  will  be 
revised  periodically  to  include  new 
mortality  component  tables  and  new 
tables  of  factors. 

(2)  Internal  Revenue  Service 
publications  containing  tables  \\ith 
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month  during  which  the  gift  is  made  or 
the  section  7520  interest  rate  for  either 
of  the  2  months  preceding  the  month 
during  which  the  gift  is  made. 
Paragraph  (b)  of  this  section  explains 
how  a  prior-month  election  is  made. 
The  interest  rate  for  the  month  so 
elected  is  the  applicable  section  7520 
interest  rate.  If  the  actuarial  factor  for 
either  or  both  of  the  2  months  preceding 
the  month  during  which  the  gift  is  made 
is  based  on  a  mortality  experience  that 
is  different  from  the  mortality 
experience  at  the  date  of  the  gift  and  if 
the  donor  elects  to  use  the  section  7520 
rate  for  a  prior  month  with  the  different 
mortality  experience,  the  donor  must 
use  the  actuarial  factor  derived  from  the 
mortality  experience  in  effect  during  the 
month  of  the  section  7520  rate  elected. 
All  actuarial  computations  relating  to 
the  gift  must  be  made  by  applying  the 
interest  rate  component  and  the 
mortality  component  of  the  month 
elected  by  the  donor. 

(3)  Gifts  of  more  than  one  interest  in 
the  same  property.  If  a  donor  makes  a 
gift  of  more  than  one  interest  in  the 
same  property  at  the  same  time,  the 
donor  must,  for  purposes  of  valuing  the 
gifts,  use  the  same  interest  rate  and 
mortality  components  for  the  gift  of 
each  interest  in  the  property.  If  the 
donor  has  made  gifts  of  more  than  one 
interest  in  the  same  property  at  different 
times,  the  donor  must  determine  the 
value  of  the  gift  by  the  use  of  the 
interest  rate  component  and  mortality 
component  in  effect  during  the  month  of 
that  gift  or,  if  applicable  under 
paragraph  (a)(2)  of  this  section,  either  of 
the  two  months  preceding  the  month  of 
the  gift. 

(4)  Information  required  with  tax 
return.  The  following  information  must 
be  attached  to  the  gift  tax  return  (or  to 
the  amended  return)  if  the  drmor  claims 
a  charitable  deduction  for  the  present 
value  of  a  temporary  or  remainder 
interesl  in  property — 

(i)  A  complete  description  of  the 
interest  that  is  transferred,  including  a 
copy  of  the  instrument  of  transfer; 
(ii)  The  valuation  date  of  the  transfer; 
(iii)  The  names  and  identification 
numbers  of  the  beneficiaries  of  the 
transferred  interest; 

(iv)  The  names  and  birthdates  of  any 
measuring  lives,  a  description  of  any 
relevant  terminal  illness  condition  of 
any  measuring  life,  and  (if  applicable) 
an  explanation  of  how  any  terminal 
illness  condition  was  taken  info  account 
in  valuing  the  interest;  and 

(v)  A  computation  of  the  deduction 
showing  the  applicable  section  7520 
interest  rate  that  is  used  to  value  the 
transferred  interest. 


(5)  Place  for  filing  returns.  See  section 
6091  of  the  Internal  Revenue  Code  and 
the  regulations  thereunder  for  the  place 
for  filing  the  return  or  other  document 
required  by  this  section. 

(b)  Election  of  interest  rate 
component — (1)  Time  for  making 
election.  A  taxpayer  makes  a  prior- 
month  election  under  paragraph  {a)(2)  of 
this  section  by  attaching  the  information 
described  in  paragraph  (b)(2)  of  this 
section  to  the  donor's  gift  tax  return  or 
to  an  amended  return  for  that  year  that 
is  filed  within  24  months  after  the  later 
of  the  date  the  original  return  for  the 
year  was  filed  or  the  due  date  for  filing 
the  return. 

(2)  Manner  of  making  election.  A 
statement  that  the  prior-month  election 
under  section  7520(a)  of  the  Internal 
Revenue  Code  is  being  made  and  that 
identifies  the  elected  month  must  be 
attached  to  the  gift  tax  return  (or  to  the 
amended  return). 

(3)  Revocability.  The  prior-month 
election  may  be  revoked  by  filing  an 
amended  return  within  24  months  after 
the  later  of  the  date  the  original  return 
of  tax  for  that  year  was  filed  or  the  due 
date  for  filing  the  return.  The  revocation 
must  be  filed  in  the  place  referred  to  in 
paragraph  (a)(5)  of  this  section. 

(c)  Effective  dates.  Paragraph  (a)  of 
this  section  is  effective  as  of  May  1 , 
1989.  Paragraph  (b)  of  this  section  is 
effective  for  elections  made  after  June 
10,  1994. 

§  25.7520-3    Limitation  on  the  application 
of  section  7520. 

(a)  Internal  Revenue  Code  sections  to 
which  section  7520  does  not  apply. 
Section  7520  of  the  Internal  Revenue 
Code  does  not  apply  for  purposes  of— 

(1)  Part  I.  subchapter  D  of  subtitle  A 
(section  401  et.  seq.),  relating  to  the 
income  tax  treatment  of  certain 
qualified  plans.  (However,  section  7520 
does  apply  to  the  estate  and  gift  lax 
treatment  of  certain  qualified  plans  and 
for  purposes  of  determining  excess 
accumulations  under  section  4980A); 

(2)  Sections  72  and  101(b),  relating  to 
the  income  taxation  of  life  insurance, 
endowment,  and  annuity  contracts, 
unless  otherwise  provided  for  in  the 
regulations  under  sections  72,  101,  and 
1011  (see,  particularly,  §§1.101- 
2(e)(l)(iii)(6)(2),  and  1.1011-2(c), 
Example  8]; 

(3)  Sections  83  and  451,  unless 
otherwise  provided  for  in  the 
regulations  under  those  sections; 

(4)  Section  457,  relating  to  the 
valuation  of  deferred  compensation, 
unless  otherwise  provided  for  in  the 
regulations  under  section  457; 

(5)  Sections  3121(v)  and  3306(r). 
relating  to  the  valuation  of  deferred 
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amounts,  unless  otherwise  provided  for 
in  the  regulations  under  those  sections; 

(6)  Section  6058.  relating  to  valuation 
statements  evidencing  compliance  with 
qualified  plan  requirements,  unless 
otherwise  provided  for  in  the 
regulations  under  section  6058; 

(7)  Section  7872,  relating  to  income 
and  gift  taxation  of  interest-free  loans 
and  loans  with  below-market  interest 
rates,  unless  otherwise  provided  for  in 
the  regulations  under  section  7872;  or 

(8)  Section  2702(a)(2)(A).  relating  to 
the  value  of  a  nonqualified  retained 
interest  upon  a  transfer  of  an  interest  in 
trust  to  or  for  the  benefit  of  a  member 
of  the  transferor's  family;  and 

(9)  Any  other  section  of  the  Internal 
Revenue  Code  to  the  extent  provided  by 
the  Internal  Revenue  Service  in  revenue 
rulings  or  revenue  procedures.  (See 
§§601  201  and  601.601  of  this  chapter). 

(b)  Other  limitations  on  the 
tpplication  of  section  7520.  (reser\'ed| 

(c)  Effective  date.  Section  25.7520- 
3(a)  is  effective  as  of  May  1.  1989. 

§  25.7520-4    Transitional  rules. 

(a)  Reliance.  If  the  valuation  date  is 
after  April  30.  1989.  and  before  June  10. 
1994,  a  donor  can  rely  on  Notice  89-24. 
1989-1  C.B.  660.  or  Notice  89-60.  1989- 
1  C.B  700  (See  §601.601(d)(2)(ii)(6)  of 


this  chapter),  in  valuing  the  transferred 
interest. 

(b)  Transfers  in  1989.  If  a  donor 
transferred  an  interest  in  property  by 
gift  after  December  31.  1988.  and  before 
May  1.  1989.  retaining  an  interest  in  the 
same  property  and.  after  April  30.  1989, 
and  before  January  1.  1990.  transferred 
the  retained  interest  in  the  property,  the 
donor  may,  at  the  donor's  option,  value 
the  transfer  of  the  retained  interest 
under  either  §  25.25 12-5(d)  or 
§25.2512-5A(d). 

(c)  Effective  date.  This  section  is 
effective  as  of  May  1 ,  1989. 

PART  602— OMB  CONTROL  NUMBERS 
UNDER  THE  PAPERWORK 
REDUCTION  ACT 

Par.  36.  The  authority  citation  for  part 
602  continues  to  read  as  follows: 

Authority:  26  U.S.C  7805. 

Par.  37.  Section  602.101  (c)  is 
amended  by  adding  entries  in  numerical 
order  to  the  table  to  read  as  follows: 

§  602.101     OMB  Control  numbers. 

*         «         •         •         « 

(c)'   •    • 


CFR  part  or  section  where 
identified  and  descrit)ed 


Current 
OMB  Con- 
trol No. 


1  7520-1  1545-1343 

1-7520-2  1545-1343 

1  7520-3  1545-1343 

1-7520-4  1545-1343 

♦  •  •  •  . 

20.7520-1 1545-1343 

20.7520-2  1545-1343 

20.7520-3 1545-1343 

20.7520-4  1545-1343 

•  •  •  .  , 

25.7520-1  1545-1343 

25.7520-2 1545-1343 

25.7520-3  1546-1343 

257520-4  1545-1343 


Margaret  Milner  Richardson, 

Commissioner  of  Internal  Revrnuf. 

Approved:  March  28.  1994. 
Leslie  Samuels, 

Assistant  Secretary  of  the  Treason- 
IFR  Doc    94-12294  Filed  6-9-94;  8  45  ami 
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DEPARTMENT  OF  THE  tREASURY 
Internal  Revenue  Servici 
26  CFR  Parts  1,  20,  and  45 

[PS-26-93J 

RIN  1545-AR56 

Actuarial  Tables  Excepti(  ins 

AGENCY:  Internal  Revenutj Service  (IRS). 

Trea.sury 

ACTION:  Notice  of  proposefl  rulemaking. 
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SUMMARY:  This  document 
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DATES:  Written  comments 
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Explanation  of  Provisions 

Section  7520(a),  which  is  effet;tive 
after  April  30. 1989.  provides  that  the 
value  of  annuities,  interests  for  life  or  a 
term  of  years,  and  remainder  or 
reversionary  interests  is  to  be 
determined  under  tables  published  by 
the  IRS  based  on  an  interest  rate  equal 
to  120  percent  of  the  applicable  Federal 
mid-term  rate  (rounded  to  the  neare.sf 
two-tenths  of  one  percent)  in  effect 
under  section  1274(d)(1)  for  the  month 
in  which  the  valuation  date  falls. 
Section  7520(b)  provides  that  section 
7520  shall  not  apply  for  purposes  of  any 
provision  specified  in  regulations.  The 
Conference  Report  to  the  Technical  and 
Miscellaneous  Revenue  Act  of  1988. 
H.R.  Conf.  Rep.  No.  1104. 100th  Cong., 
2d  Sess.  113  (1988),  1988-3  C.B.  603. 
explains  that  section  7520  does  not 
apply  to  ".situations  specified  in 
Treasury  regulations." 

The  IRS  has  never  attempted  to 
include  in  the  regulations  all  of  the 
different  actuarial  factors  that  could 
apply  to  the  many  different  kinds  of 
vested  and  contingent  annuity,  income, 
and  remainder  interests  that  can  ari.se  in 
tax  administration.  The  actuarial  tables 
that  have  been  set  forth  in  the 
regulations  from  time  to  time  have  listed 
only  those  factors  that  are  most 
frequently  needed  by  taxpayers. 
Generally,  these  actuarial  tables  have 
included  the  one-life  annuity,  income, 
and  remainder  factors  for  ages  0  through 
109  and  the  term-certain  annuity, 
income,  and  remainder  factors  for 
periods  of  1  through  60  years.  These 
one-life  and  term-certain  factors  are 
often  referred  to  in  this  notice  of 
propo.sed  rulemaking  as  "standard 
a<;tuarial  factors"  or  ".standard  section 
7.520  aituarial  factors." 

Other  standard  actuarial  factors  that 
are  less  frequently  needed  by  taxpayers 
are  included  in  tables  that  have  been 
separately  published  by  the  IRS  from 
time  to  time  and  that  may  be  purchased 
from  the  Government  Printing  Office. 
The  tables  in  these  books  inciude  two- 
life  actuarial  factors,  as  well  as  many 
one-life  factors  and  term-certain  factors 
not  found  in  the  regulations  tables. 
These  publications  also  include  a 
number  of  examples  that  illustrate  how 
to  compute  special  section  7520 
actuarial  factors  such  as  (he  annui(y, 
income,  or  remainder  factor  for  a  period 
limited  to  (he  lesser  of  a  (erm  certain  or 
a  lifedme.  Special  ac(uarial  factors  have 
for  many  years  been  referred  to  as  such 
in  the  regulations.  See,  fdrexampl»> 
ti  20.2055-2(0(5). 

Other  special  section  7520ai  tuarial 
factors  that  may  apply  to  more  unusual 
situations  may  be  computed  by  the 


taxpayer  or.  upon  request,  by  the 
Internal  Revenue  Service  for  the 
taxpayer,  by  using  actuarial  methods 
consistent  with  those  used  to  compute 
the  standard  section  7520  actuarial 
factors  that  appear  in  the  tables  in  the 
regulations  and  in  the  Services 
publications.  Examples  of  these  more 
unusual  situations  include  an  annuity 
payable  for  more  than  two  lives,  a  right 
to  income  for  a  term  certain  or  until  the 
prior  death  of  the  first  to  die  of  (wo 
individuals,  and  (he  right  to  receive  a 
remainder  after  a  term  certain  if  an 
individual  survives  the  term. 

In  calculating  a  standard  section  7520 
actuarial  factor,  certain  assumptions  are 
made.  For  all  standard  section  7520 
actuarial  factors  in  the  single-life  and 
term-certain  tables  in  §  20.2031-7(d). 
the  interest  rate  for  enjoyment  or  the 
po.stponement  of  enjoyment  is  the 
applicable  section  7520  rate.  In  the  ca.se 
of  a  life  annuity,  income,  or  remainder 
factor,  the  basis  for  mortality  rates  for 
measuring  lives  is  the  data  in  Table  HO 
CNSMT.  However,  in  unusual 
situations,  where  special  section  7520 
actuarial  factors  must  be  computed,  one 
or  more  alternative  assumptions  m.ny  be 
appropriate.  For  example^  if  the  actual 
income  is  known  to  be  below  applicable 
standards,  the  section  7520  intere.st  rate 
may  not  be  u.sed  to  project  the  trust 
income  yield.  Similarly,  if  a  measuring 
life  is  c;lassified  as  terminally  ill,  the 
.standard  mortality  data  fro.m  Table  80 
CNSMT  may  not  be  used  as  the 
mortality  basis.  But.  even  though  one  or 
both  of  these  exceptions  is  applicable  in 
a  case,  the  section  7520  interest  rate  will 
ordinarily  be  used  to  discount  the  value 
of  the  right  to  any  postponed  enjoyment. 

In  cases  requiring  the  valuation  of 
ordinary  annuities,  income  interests, 
and  remainder  and  reversionary 
interests,  the  courts  have  consistently 
recognized  the  need  to  use  the  standard 
actuarial  factors  prescribed  by  the 
regulations.  See  Ithaco  Trust  v.  Unilrci 
States,  279  U.S.  151  (1929). 

However,  the  courts  have  recognized 
that  the  use  of  the  standard  actu.nrial 
factors  is  inappropriate  in  c;f;rtain  cases. 
Hohinftte  v.  Helvering,  318  U.S.  184 
(1943)  (reversionary  interest  with 
several  interdependent  contingencies): 
Stnrk  v.  United  States.  477  F.2d  131  (81  h 
Cir.  1973),  cert,  denied,  414  U.S.  975 
(1973)  (closely  held  stock  that  was  not 
publicly  traded  and  paid  no  dividends); 
O'Beillv  v.  Commissioner.  973  F  2d 
1403  (Hth  Cir.  1992),  remd.  T  CM. 
1994-61  (disparity  between  .2  pen  enl 
yield  and  10  percent  tables  produced 
unrealistic  and  unreasonable  result): 
and  Commissioner  v.  Estate  of 
Sternherger.  348  U.S.  187  (195.5) 
(charitable  bequest  that  would  occur 


irJy  if  decedent's  unmarried  daughter 
>K!^d  witliouf  [Mue  surviving  her  and 
htjr  mother).  £tt  addiHon,  the  courts  have 
irn.^id  rhat  the  standard  actuarial  factors 
•icinat  be  used  if  the  measuring  life  is 
i>;rmu:f.a[(y  ilf.  E .ta(e  of  MrLeucion  v. 
0->rtrmb!iiaatr.  T.C  M.  19Q3-4',q:  Estate 
■'fhaavigs  v..  Cnr:i:;iis.-iiorH'r.  10  T.C. 
vn  (194.:^];  and  E^tat^'  ofD-.-abigh  v. 
C  <r:-t:ni'i!iioaer,  7  T  C.  ?.t\7  (1946).  S>'ii 
P..-V.  Rij.L  m)-<1(l.  V-)m-\  C.B.  1CI4,  vvhi<  h 
Ufi3<;tdfi'<  th;.it,  in  Cises  wliere  the 
"■r.-fi(;idLi..}l.'.s  Lfwith  Jssnin'.ineiit .  5h>; 
•  (-itp-iyec  (Tuiv  not  use  stuudard  ai.tuiirial 
i:..:::i"nrj  [ireiifjcitted  by  the  rfgiiijiions.^  . 
■    i-Yn  .-il.^a.  Carter  v.  Lu:(ed  States.  921 
r.2'1  fl.i.  (5l:h.  Cif-  t'^91j.  ivhea'  the  court 
-■:'f'.i:wd  to  a.scdf'if  v.due  ^o  an  inconu; 
iffHtr^r  For  pur|.'o.ses  of  the  .section  201.i 
D-dLr  ttiineri di-;;,rh  ofthw  fiii'-nsurini!  i-i:<' 
w  I.;  'virruiltaneous  M.'i;h,  >:h.:i{  oMiie 

ta  Shapird  v.  C'7ai;^f:si>!0!it;r.  T.C". 
-Vfemo  I9fn-48J  (liin.i),  ,'he  i'jix  Court 
if.l;ii«ed  the  i:;{i(.p.->yer  tu  improperly 
vilrw  aft  atiafirty  >.v5th  a  stvindaal  oiie- 
uiV  lanuity  arttiariai  fafitor  from  T-ihl»' 
h  iv.  (jza.ZU.4t-7(}l  m  a  situation  in 
avhicti  the  aaamry  j;ou!d  have 
••<.h;:;t:>i-ed  the  fnad  from  wiii(.!)  tUv 
j^rftuty  was  to  be  [.taid  heibre  tlie  death 
.•'•>he  .aitauitaat..  The  hueriial  Revenue 
.v)rvr..:H  helievf-;r»  tFiai  the  annuitv  f:'(:tor 
'Imj  rjhould  have  been  used  in  this  case 
« -.  i  .'ific^tdl  aanmty  fcutor  for  the  right 
•o  r-;(K(va  .inrtUcS?  {wytuents  for  4  years 
■vrrj.nt.t  the  prior  death  of  the  annuitant 
S^  Rfc(7,  RuL  77-4-»4.  1977-2  C.R.  :ini 
si*  il.-io  MotJtftt  V.  ConiniLssHirwr.  l(i<\ 
f  Id  7 IH  (4tti  Ctr.  19>')).  and  VnUtcl 
Sr:nt(-;.i  w   0^(7.  224  f.2d  26  (1st  Cir. 
C-l'^'.'".)  Therefore,  the  Service  will  not 
t,-»ir.-iut/  the  resi.d.{  tji  S'uif.'i'n 
.  .S-Jctioa.s  t  7;i2tt-1(a),  ■J).:''".2ti-:»(al. 
irici  2:1  752CJ-3(,s)  set  ff.rfh.  spe<.ihc  Ccnle 
•>i-"s:tioris  th.Jt  are  e\ejnpt  trocrt  th*- 
>.ih.iatioft  rules  of -si-ctjion  7")  20.  'Clu- 
rjrofjosed  reguhituinscont-raned  hi  this 
i'inri(.f-/l(.:,-:.-,bH  other  areas  in  u'hirh  ih.'- 
«.  Ji^itiari  rtiethndoiftgy  apjiiicahle  tfi 
-:t  utcl.ird  and  r>ije<  :a!  stijion  7f.2i! 
'I  fiiaridF  fa(;tors  is  nut  to  Ik-  i-<i\ 
'>rier,'.Hv.  if  the  itiJerest  in  prtipsTf^  <\-,{ 
■  >  to  hr,'  uiiinwi  (•a  itot  ;i:'.  ordinjiri, 
tiniiiiry.  iiicome  iftfen-s?,  or  renjcinuter 
Mii'.-re.ir.  the  standard  Oiinuiiv.  :tu  «)?:■•• 
•I'd  a-tm.;i.iiKler  fa?  fc.n  ic  the't  (hie>  nf 
i.|r.t(>r.s  sfit  foitli  ui  tl-  re*^;'!n!iui;s  .■.ti.-l 
flr'S  piibhc'ition,-:  t  .tr.j'ot  Ih-  tistr-!,  I,--; 
^"iriirci.je.';  in  vi/hif:h  the  standard 
t.r.tors  froin  the  reguU-tons  .ind 
l'f»bhf:;(tiori.s  t^M^■:i  '.ait;;ot  he  us.-ii  ., 
'P'-'^  iiil  htc.tor  niay  het.rifopiUfrd  hy  tht- 
r  ixp.tyer  or  by  ttie  S».f.  ice  tipon  ihe 
rein»rst'oi;  the  t,ix;iavt;r.  In  other  <  ..n.-s 
i/i/hf;i-e  :.ttiaf!ard  or  sprt  i.i!  hut?  rs  n(.:v 
Milt  he  usf-,'d.  the  pnfpt-rfy  interest  ri;,iv 
Ik;  vjilued  n.<<irig  (tther  i.duatitin 
iei:briir(nes  J)f:pf'n(l<iio  nou;:  »h»-  ).h  t-. 


and  circumstances,  a  property  interest 
that  cannot  be  vahied  using  the  standard 
or  spwiial  section  7520  factors  ninv  have 
no  as«:ertainahle  value. 

The  proposed  regulatioiis  esiuhlish 
_  two  pru'iary  tests  to  determine  whether 
the  fair  fnarket  vaUte  of  the  interest  is 
ron:p;(ted  by  use  of  the  =:landard  section 
'510  jctuid j'l  factors  found  in  the 
re{j{dqr!oa>  -.ad  [RS  puhlirations.  Ttu- 
t.rst  t'^s?  i>  ?Ahether  the  instrucienl  of 
transtyr  provides  the  heneficinry  uith 
the  d:  t{ri.->'  of  bfeni^f^cQl  eainvinen*  that 
is  co^■.^:.^•*e,:.t  wtrh  th»  tvoe  of  prcij'frl v 
inte:v,-,»  tUit  th^^  ,r::>''.ri.3fd  vniuation 
tahh's  ^c-:  df.stf4tied  to  n-.>ja.-^ur».-.  in  th-s 
r!:!J-i.rd,  tt.t  rich's  of  an  nanuitv 
hi;;;-^r;i-i,.»-y  fttnst  fc^-  adeqiiuteis  d'-fhied 
Had.  it  the  .ictnutty  cs  payable  front  a 
^ro?)p  cit\:.ssets,  the  v.jli;e  nf  the  assets 
e.iust  btj  suffjcie^it  to  support  a!!  of  fh.e 
annnity  p.yiKer.r ;.  .Smidarly.  the  rights 
of  3.1  inLtn'tu-r'  be«:;-^;"<ei;irv  rjiust  he 
<:o;!si-;!n<i;t  widi  the  rigfitsuf  an  ontr:.v.;ht 
ouner  of  dft'  property  iatert^st  for  the 
san.e  perjod  of  titite.  tnd  the  rights  of  a 
a;;;:  iiad^ror  revers-onaiy  beneJitiarv 
nuisi  h-;  protected  against  invasiiin  or 
erosion  of  the  corpus^ 

The  ^ei;fi(id  test  in  trie  projioswl 
r>:>^ulj5«or(S  aridr>'sses  the  niortality 
cunjpo!;..ft?  of  the  trartsft-rred  inleresc 
The  hite;:!  d  Revenue  Servint- 
priHiiJusly  Jsddres.sed  this  issue  in  Kev. 
Kul  f.»i--i(i7.  l<)fifi-2  C.B.  42't.  and  Rev 
Kul  t<(l-H<l.  Rev.  Rid.  Hr.-l{l7  set  forth 
the  ride  that  the  value  of  a  lih?  or 
rensainder  interest  tvoidd  Im^  determine. I 
by  taking  into  account  the  health  of  the 
hie  lonant  if  it  was  known  on  die 
valuation  d.Ue  that  t.he  lift-  tenant  vv.is 
aftii^.ri-d  with  a  fatal  and  incurable 
dise  isf  in  its  ad'.an.ed  sta>;»'s  and  that 
the  liff-  ten  !(» (  ould  not  snriive  for 
rnorj-  than  a  brief  period  of  time  Kev 
Ku:  Hit~^:u  :!arifled  the  '  brit-t  period" 
tes;  (!•  ili-j.  i^d  r,H-:U7.  and  stat.d  ih.n 
thr  stacal.ird  I  feact'.iarjd  factors  are  !o 
h.-  .ipplitd  fo  V  il;ie  fhe  iiiti'.-est  unless 
dt-ath  IS )  harly  itarainent  In  the  vieu 
of  th»-  S'Tvu  b,  U cs'ise  die  'est  hir 
fh>ti.r'!!i,'u.(it;  M.t•^•d(er^'eath  i^  iinn;i:i.i(' 
->♦;?  f'Tth  ■■(  ' '   /  Kul.  (.(x-t{\7  and  R-\ 
K*:i.  -ili-K-    •   ••>  not  sat.^hii  tf.nh 
tjita:;fi>y  thf,- v^.^oft,(bd it yol  diMth 
ixcijrncTy' within  !  year  from  tlte 
v.ilii.iti'  '.•'  ilih';  dus  tfst  t'.uv.  {wnnit  »?!•• 
i.sfuf  st.ifH'lard  actuarial  f.«.?«.irs  i<: 
ii;>;ppr<,.pri  itc'.-.it'.kittons   Tht-str 
r»>^:d  sbiifis  pt-npose  to  e\pii'  :tiv 
i(  laiiMJy  *h«;,<pp(i.;ablesL::id.tnl  tor 
;inrp^ls^•^ilF.l|:.ply,f|^  this  test 

liii..hT  die  prfipdsed  ntiidat'i.in-!,  sS  ao 
tiid.'iah.i  d  whii  is  » rmvisiir.ii^  |;t,.  fif  {},',. 
in^sesi  ti^-tiic;  tr.ifiNturred  i-,  kruHvn  iob*- 
•••rf:'.;i.-!ly  ill.  the  nmrtahty  U-s!  of  tfif 
[ia.po,fc-d  rfgntations  i.s  rtof  ,.iJishcd  and 
.1  .spes.i.si  si.-ction  7502  .icfijjria!  f..i  lur 
r;»b>-.-rt,,-ri   !  ^^:^ld.■;rd  ,'ii.>T.iri!:'  |,,i  tci 


must  he  used  in  valuing  the  interest 
Terniinal  illness  is  defined  in  the 
proposed  regulatioti.s  as  an  incurable 
illness  or  other  deteriorating  physical 
cnnditioa  th^^  wo'^ld  s^fislantially 
reduce  a  p^rior's  life  e\pw  »at:<  y  to  lhr> 
extent  that  the'-e  i.sat  l^'ast  a  "itl  (»en.ent 
prob.ihdiry  ►hat  the  Individca!  wd(  iifrf 
survive  for  otare  than  I  year  fro:n  thf 
valuation  dife.  E*cep;f;ons ar*>  nude  in 
tf.e  ret;».'.!atit>A.-!  for  -pet  la!  s'tu'^'ions 
und  TSritfoc'.s  2iHt,  2i;';7,  and  2il4J 

hi  thi:!t  i-seof  the  !iinm(;j(Teoesd«Mtb 
ul  the  tra;j.ifi;rtir  ind  m  mdiid  j..;!  wh  > 
is  (he  n':K.";.;..iri;rb,'  hi-f  oi  j  pru^K-rfv 
in:..'ns:,,  rh^  pr.-,pfi,<-fd  iv^uLjt.-uis 
speci f:(.al ly  f'  "^•'  '-<'^'*  "->•  of  ?h''  -'  i 

fac.tors  in  thr  t.ihl»?s  to  laluf  te  • 
.  i;i''-.*r».st.  Thi.>  i.s  pvrt  c;e'',t  in 
de'frnia.<ig  fttr  pne;/;oii-.!y  ij\r-ti 
nioi-.e'-ly  t,c\;itit  uridtrset.tion  2(M  :  ■.:;•[ 
n-dtinus  the  pn;,ituiti  of  tb-  j-if'h 
(!iri:ud  \u  thi-?  Cartt^t  ut,'- 

Sj)w  iai  .And1\-.>^s 

h  ha>h.-c£i  ilt'ttrrcnm-rd  iltU  thistiocn.^- 
ot  {irupnsi-d  mlerrtakin.^  is  not  1 
s!gn:;ii.af(t  o-'s-idatory  acMon  asdf?it[,.d 
in  t(J  llHCh.  Ttd-reforf".  j  n-\;ii!.irory 
assfsstiittit  (>  t!oF  i>-»4uir>.'d.  It  also  hi-. 
U-en  d.:ter:mfiyd  that  sti.fion  I'.'.  !(bf..t 
till-  .\d-t;'ni.str  itive  Pr<»c»:d'in-  .\i  i  ('"• 
U  S.C. «  h.ipter  ■"•)  .if'il  rhe  Re^fd/.tiry 
f  h!\ibili{y  Ait('-.  e;SC  chapter f.)  do 
not  'H'l''y  '''  tbese  ref^idations,  ;».d. 
thervfonvan  mdial  KeL;idatory 
f'ie\ibiht>  Aoalys!:-.  is  not  r»f|t!nvd 
I'ursiiant  ro  vcrn.n  7H(»rifn  o»  the 
Internal  Keverme  Cide.  this  notici'  nt 
propovd  rutenuii-  '.ng  will  f»-s.ib.f:in,Ml 
to  th»- Chief  Ccurcsel  for  Advoc.ii  v  '»>  tb>- 
Siriali  Ihisint-ss  Adiuunstration  tor 
<.o'iiTi»-nl  rn  if.;  ii';p.ni  i.m  ^-r!:!! 
tnisin»"»-. 

C^iiminMUs  dn4  D(it|ues)s  for  a  ll*ohh« 
Hearing 

Ji-'tiir'- ftn'.-Mp;  pf(.(..fis|fd  t■^^^;M'..^'  •'. : .   .■'• 
■  idopted  IS  hti.il  n;g(datio;(s, 
(ocsult-rafifin  will  fK!giy»'ji  to.it.y 
UTifti'ii  i.'irnrrte'.^-.  that  itf  sidinif'*-'! 
time!',  fffTPtrr.ibly  .1  si(.'ri«d  .,/••...•   ,1  .,f:,t     • 
••!j.'ht  (.opu^.j  to  tb»'fi>tt:rf;.ii  •;  .      . 

S.'rv<i»v  tti  p,irti':.dar  tbf  ,S.r»-,  ■ 
%'-\i.'>->  I  ufum  'it.>f'r!  w't.i'thf-r  rh" 
pr<.po>ed  detiri;iio(i  ot  f»rn,i>u  \l  lUn--,. 

aihfjC.(ti;Iy  (br.,I.,  wvrth  !  tr-t.iin  din  '^Sfrs 

th.ii  :ir»- kti.jwii  (^a  i.,!u-i»- d'-idi  ui  ;  Jiort 
p»'riMl  ot  ^^rrl^^  but   in-  (  ttj-f  dl  .t;((0  .'-d 
niortr  rti.in  !  vf-,irh.i  lor>-dri?b  M 
(  o(n;!'«'r-t-,  will  tie  ,iu:!d.«b'»-  trirp-iKii 

(:is;i»1f!ort    ;ud  i:opying    A  piih'n 

f;fMr:(i;^  r'l  .y  t.<'  ■.chei.lu'fd  tt  r»ijn<--Jr'.( 
11:  •.\;;ti.'ij^  by  1  per>i»ri  tb.4?  I;(nelv 
•.nbnvi''  wrrttcfi  i.ornrnenN.  (I  .•  pufihc 
h»'a:!r;g  i^  schitclult-jd.  tt, itiifr  fit  di»-  fl,l^.•. 
tif.ii-.  .jfid  pliJi  e  for  fhe  be.-inng  wi'l  bf 
f  ;b'.  .bt-d  11.  flic  Fecler;»l  R«^'isl»T 
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Drafting  Informatioa 

The  principal  author  ot  these 
proposed  regulations  is  V  William  L. 
Blodgett,  Office  of  Assist;  int  Chief 
Counsel  (Passthroiighs  ar  d  Special 
Industries),  Internal  Reveiue  Ser\'ice. 
However,  other  personne  from  the  IRS 
and  Treasury  Department  parli«  ipated 
in  their  devcLopment. 

List  of  Subjects 

26  CFR  Part  J 

Income  taxes,  ReiJortiti4  anil 
recordke«;ping  reqiiireni:>Jts. 

2H  CFR  P.'irl  21) 

E.st<-ite  taxes.  Reporting  Ind 
recordkeepin^  n-quiremeits. 

2f;  CFR  Pnn  25 

Gift  faves,  Reportii^<;.in 
n-i  ordkeeping  refiij(re;7ier  ts. 

Proposed  Amendnienis  lu  the 
Regulations 

Accordingly,  26  CFR  pills  1   21)  and 
2.")  are  prop«s»'d  to  h«»  ain»iiried  „s 
follows: 


PART  1— INCOME  TAXES 

Paragraph  1.  The  authc 
for  part  i  (  oiiiinues  to  re.-j 
follows: 

Authority:  L'b  I!  .S.C.  7W).^, 

Par.  2.  Section  1.752()-.' 
Ijy  adding  the  text  of  p, 
read  as  follows: 


§  1.7520-3    Limrlatlon  on  ttw 
section  7520. 


|h)  Otbfr  limitations  on  hi: 
r.iip.'irntion  of  y.itition  THJi  i—  (l)  /« 
t^:nHral—{i]  Ordinary  hrni  ':rial 
»/j«p;/».s-.',s.  For  pii.-po.si's  of  I  lis  .set.tioii: 

(A)  An  ordinary  nnnaity  interpst  is  the 
right  to  re(4>:vK  a  fixed  doi  ;ir  .-.mount  at 
the  end  of  rach  year  durin    odh  or  more 
measuring  lives  or  f<>r.-:<j;ri  :  other 
lit  lined  period.  A  st.tnti.-irc  se«  tiun  7.520 
;unuif  !u' tor  foran  ordin  rv  annuity 
iitfcre\t  r':vTi;.-,ents  the  pr.v-  ti*  uorth  oi 
thf  righi  to  receive  5500  p  r  vj^ar  for  a 
•I  'tins-d  period,  usi.^g  the  i  ,tt;r<.>sf  rnte 
ppscnbed  <  eider  section  T  .a\  for  the 
.;,.jircii;rj^:e,  mt>n:h.  If  a;)  .i:  uul';' 
i'lfu-e.M  is  p,-iy.>tj;e  more  c!    ti  i  j.Tii 
.i«»...r.!y  or  i^  p.jyatileaf  i!  ?  ,Seg.inii,r,g 
ofencii  pt -iod.asprtiiiil  ,f  ;;•.*.  nen J 
ciL-M  Ije  ,n  iiiii  in  any  coir.p  .tatJon  wii!i 
a  .-ta'via.-d  >t:ci't)ir  7.'>2f)  a/ii  .i.iy  f;:t,}or. 
[v-] ,'» :i  'lu'iiinry  int  <>/i,>'  /  :!rrt;t  i.s  the 
tf>  (c-tj-tv<>  the  lii.-iMfie  rv 
i;s*^  Ot,  ^;^•;fle^ty  diiripj^onc  t  r  n'ors; 
r.:i:.i.miiii>;4  live.s  or  for  :»cMi»  «)rhi-r 
dtnincfi  pvrifd.  Asljuidard  M:(.-ion  7.S2ti 
/;  :irise  t.iiior  Inrcn  onii!;!-.'  iiuonn* 


it\  citation 
ill  uarl  as 


is  amended 
ra!|r;iph  (h)  to 


application  of 


interest  represents  the  present  worth  of 
the  right  to  receive  the  income  from 
$1.00  for  a  defined  period,  using  the 
interest  rate  prescribed  under  se<:tion 
7520  for  the  appropriate  month. 
(C)  An  ordinary  remainder  or 
reversionary  interest  is  the  right  to 
receive  an  interest  in  property  at  the  end 
of  one  or  more  measuring  lives  or  for 
some  other  defined  period.  A  standard 
section  7520  remainder  fador  for  an 
ordinary  remainder  or  reversionary 
interest  represents  the  present  worth  of 
the  right  to  receive  $1.00  at  the  end  of 
a  defined  period,  using  the  inlere.st  rate 
presj;ribed  under  section  7.520  for  the 
appropriate  month. 

(ii)  Cfrtain  restricted  iyeneficitil 
interest';.  A  restricted  beneficial  interest 
is  an  annuity,  income,  remainder,  or 
reversionary  interest  that  is  subject  to  a 
contingency,  power,  or  other  restridion, 
whether  the  restriction  is  provided  for 
by  the  terms  of  the  trust,  will,  or  other 
governing  instrument  or  is  caused  by 
other  circumstances.  In  general,  a 
standard  sef;tion  7520  annuity,  income, 
or  remainder  factor  may  not  be  used  to 
value  a  restricted  beneficial  interest. 
However,  a  spe«;ial  sedion  7520 
annuity,  income,  or  remainder  factor 
may  be  u.sed  to  value  a  restricted 
beneficial  interest  under  some 
cin;um.stances.  See  Example  2  in 
§  l-7520-3(b)(4),  which  illustrates  a 
situation  where  a  special  se<;tion  7520 
actuarial  factor  is  needed  to  take  into 
account  the  .shorter  life  expectancy  of 
the  terminally  ill  measuring  life.  See 
«j  1.7520-l(c)  for  requesting  a  spe*  iai 
fador  from  the  Internal  Revenue 
Service. 

(iii)  Other  beneficial  interests.  If, 
under  the  provisions  of  §  1.752!)-3(h). 
the  into.'-e.st  rate  and  mortality 
components  pres«  ril)ed  under  section 
7520  are  not  applicable  in  determining 
the  v.iiue  of  any  annuity,  income, 
remainder,  or  reversionjiry  interest,  the 
nctui.l  fair  market  value  of  !l)e  iiiforefl 
(determined  without  njgafd  to  section 
7.''>2t;)  is  based  on  all  oi  'he  iactsand 
i:ircums».;nros  it  and  to  ti."  e\r.':-.f 
periiiitled  by  the  Inteni.-'l  Iv.  r.tSiue  Code 
provision  applicable  to  She  properly 
interest. 

(2)  Prcvhiorri  of  fiDvern-ng  instrt:^!  nt 
'.".'•«/  tiihar  I'ur.itniic.ns  on  i^cirnr  .-if 
liny,nc:it—i',)  Ajtmjiues.  A  standard 
f^ttiMon  7.^20  ar.r!?r}(y  La  ,or  is  /.<-t  to  be 
u  .ed  Jo  liete^mirje  riie  i..i.^se;il  vaii.e  cl 
i'li  aniiijirv  tor  a  -"'peci.'ied  litrrp,  of  yecrs 
CI  thft  iiie  oi  en*:  or  jncre  ir.divklu.iis 
iifde--.s  :ho  o'Ut.i  ot"thf»  Irust,  w  id,  or 
other  i;overning  M'«tn;:i»frnt  is  to  <  •  e-.'re 
li.at  the  in.:;ii:y  w;)]  he  paid  ?(:r  ;ho 
cptirc  defiiied  ,)■  nod.  lu  ihe  <-;?:;<>  (,f  ;si( 
annuity  p.-}yable  from  a  ?rnsi  or  oti-er  - 
li:ii:t.'d  fund.  Iheannuifv  is  iu>l 


considered  payable  for  the  entir« 
definad  period  if,  considering  the 
applicable  sedion  7520  interest  rate,  the 
annuity  is  expected  to  exhaust  the  fund 
before  the  last  possible  annuity  payment 
is  made  in  full.  For  this  purpo.se,  it  must 
be  assumed  that  it  is  possible  for  each 
measuring  life  to  survive  until  age  110, 
because  every  standard  section  7520  life 
annuity  fador  is  calculated  on  the  basis 
of  that  assumption.  If  it  is  determined 
that  the  trust  or  other  fund  from  which 
an  annuity  is  to  be  paid  may  exhaust 
before  the  end  of  the  defined  period  of 
the  annuity,  it  will  be  nef;essary  to 
calculate  a  special  section  7520  annuity 
factor  that  takes  into  account  the  fads 
and  circumstances  that  may  exhaust  the 
tnist  or  fund. 

(ii)  Income  and  similar  interests — (A) 
Beneficial  enjoyment.  A  standard 
seiiion  7520  income  fador  for  an 
ordinary  income  interest  is  not  to  be 
u.sed  to  determine  the  present  value  of 
an  income  or  similar  interest  in  trust  for 
a  term  of  years  or  for  the  life  of  one  or 
more  individuals  unless  the  effect  of  the  ■ 
trust,  will,  or  other  governing 
instrument  is  to  provide  the  income 
beneficiary  with  that  degree  of 
beneficial  enjoyment  of  ^he  property 
during  the  term  of  the  income  interest 
that  the  principles  of  the  law  of  iru.sis 
accord  to  a  person  who  is  unqualifiedly 
designated  as  the  income  beneficiary  of 
a  tnisl  for  a  similar  period  of  tinic-This 
degree  of  benefi(,ial  enjoyment  i.-; 
provid;;d  only  if  it  was  the  fransteror's 
intent,  as  manifested  by  the  provisions 
of  the  governing  in.strumeni  and  the 
surrounding  circumstances,  that  the 
trust  provide  an  income  interest  for  the 
income  beneficiary  during  the  spet.ified 
period  of  ti.me  that  is  cxjn.si.stent  with  ti:e 
value  of  the  trust  corpus  and  with  its 
preservation.  In  determining  whether  a 
trust  arrangement  evidences  that 
intention,  ihe  tre.iinient  required  or 
pcmiitlcd  xvith  re:>ped  to  individual 
items  must  be  considered  in  ndc'ion  U) 
the  erttire  system  providrd  for  in  the 
ddi!)ini.<;trat;un  of  the  Siihjed  trust. 
Similarly,  in  determining  the  pnsi  i,i 
value  of  the  right  to  use  tangible 
pro[.erJy  (w  hefher  or  not  in  tru;u)  for 
one  or  more  mcr.s  :rng  Uvcs  or  other 
spe«;idc:d  period  oi  iime,  llie  iiiten-st   ,. 
component  prcstrdnd  under  .■^ecJio  t 
752;)  ;5f;d  §  1.7,")J!>-1  >?;  rc!  to  b^  t«-.<.'<i 
uii!.:ss.  liiirfrg  ill!'  specined  peri.>J,  i!;e 
bciitficiary  \i  enliiitd  to  ;h.;!  d«^ree  of 
use,  pns.vission,  and  enioy;iifc»;Mjf  ioj 
p.njpertv  diaf  nn  outrigJii  o.vn;*r  v.oHid 
be  i=.iMiti"d  r.o  e.>e.ri  I'-e  during  a  .«-in:i!.r 
period  cfiiniH. 

(Ii)  Di\er.:ir,:js  of  rvcoric  and cncpfi^.. 
A  st.ind.ird  ::ec;:on  7.'j20  incon;c  lacti-r 
fcrna  orditia.ry  income  jr.ferest  is  iiui  Jo 
be  used  to  vrdjn  nn  inconve  (!'','r»;.sf  or 


Federal  Register  /  Vol  j%  No.  m  /  Friday.  Juno  10,  1994  /  Proposed  Rules 


30183 


simUar  interest  in  property  for  a  t*'rm  of 
Vfars-  or  for  one  or  motv  mea^Jurinc  live:= 

if- 

( ?i  The  taist.  will,  ot  other  fjovernint; 
wtsfrntT.f.nt  requires  or  perrr'its  the 
bf-uf>frf;Iory'3  inf,orn«.-  or  other  fujoymerif 
fa  l«>  withheld,  dive'-ted,  or 
.L:  c  urDulated  for  anofhcf  pcrsyp's 
hfncfit  v/iihout  the  t  ows'Ttt  of  thf> 
I '  u;o rn fj  b-.tn'afif;iar>';  or 

(2)  The  governing  irtsfrufie,-!:  reqi!ii>M 
^r  pe;fmits  tiois*  corpiis  to  be  withdrftwa 
ffotn  the  trust  for  oijother  perron's 
bfTK-fil.  during  the  ir.rorcir  benefii:iar}'\- 
tv.nv  of  Rnjoyraent  vvj'boiit  the  cor.'Jer't 
of  and  aricoirntabihty  to  the  incorjt*- 
ii-Tif-riciary  for  such  diversion 

(ill)  Eemctindes  and  rcvcrsum-iry 
fritt-;rt:'it;i.  A  standard  section  7r>2() 
>-^  riiiiader  interest  fatter  for  an  ordina-\ 
leriLiuider  Of  reversionary  interest  is  nor 
to  be  used  to  determine  the  present 
v;:hie  of  a  remainder  or  reversinnar>' 
I  ?;h;re.'it  (whether  in  trnst  or  other.visel 
untfc-srn  consistent  with  the  preservatio.'; 
^iU(i  protecfion  that  the  law  of  tnists 
would  provide  for  a  person  who  is 
rwiqualifiediy  desigrsated  as  the 
rt-mainder  beneficiary  of  a  tnist  for  a 
sfmilar  duration,  the  effect  of  the 
fdrninistrative  and  dispositive 
provisions  for  the  interest  or  in»eri'sls 
fhat  precede  the  remainder  or 
i-eversionary  interest  is  to  assure  that  the 
p  opfrrty  will  be  adequately  preserved 
■  irtd  protected  froni  erosion,  invasion. 
depletion,  or  damage  until  the 
i-wnuilnder  or  reverstoaary  interest  takes 
effeci-  in  possessiOiT  aad  enjoyment.  This 
ffegrtjf^  of  preservatjon.  and  protection  is 
provided  only  if  it  v«ss  the  transferor's 
;:iterit.  as  manifested  by  the  provisions 
of  the  arrangement  tind  the  surrounding 
n:f»-c;u.m.'vt.i.n,(:eR„  that  the  entire 
disposition  provide  the  retnaindfr  O'- 
riyr-  '.Tionfiry  beneficiary  with  an 
rultrtiinished  mr»frt-st  ir:  the  property 
iransftMTed, 

iv/neril,  pooled  incoir^e  f!::u"l=:  are 
-^<ttwrf  and  adminisf;.-rvd  'o  nf:hieve.-. 
•,'r'»f:i.'il  rate  of  return,  A  lier.efici:!! 
'  arfv-rest  in  a  pooled  inconie  h:nd  is  r»'-,» 
v.-rdin;>.n'i.y  valued  uku'.",?  sNirtdard 
s-:f;Kun.  Z'lZO  i.nt:oi'nf- 'or  i>:.:!:a:;idi:T 
i.;  tv(-;:i'(  [rictof.  -The  pcsea?  ^u!ue  ot  i 
hs'iiefujial  latenist  m  a  pooled  ificorne 
fund  ).s  detennined  acciordui^  to  rnles 
Mn.d  sfM-a-.'i:}.].  nimaindec  factors  prr«scr:U-i 
uf.  *»  T..fi4Z(f:)-e., 

[li]  Mortality  coriif'norc.l  The 
i;.'virti>-lii"y  GGmponent  pres«:r<Jied  und":- 
.•*-?«;tuni.  752(1  is  not  to  be  u  ••ed  to 
drirfjcrnine  the  present  val-.ie  of  an 
.;tuiutty.  income  interest,  recunnder 
interest,  or  reversionary  interest  if  on 
individual  who  is  a  measurin'^  life  for 
the  interest  dies  or  is  terminally  ill  at 
the  time  of  the  transaction.  For  p'.irpo^> 


of  this  p?,rsgraph  (b)(3).  an  individ'aa! 
w  I'.o  is  Known  to  have  an  incurable 
iHitess  or  other  deteriorating  physical 
cotditio-?  in  considered  ternunaliy  ill  if 
there  is  at  Jeast  a  50  percent  probahditv 
that  the  if.d.!',  (dual  will  die  within  1 
rear 

{■A  f'x'Unp'y-:  Tht  pfOv;.sioi!<of  this 
p>  t  ifjcaph  (h)'are  illastrafod  hy  ^he 
r«)(f  ;i  v.ving  e  varnples: 

i  .riisifih'  l.—Ann:'i:yfr.riiU-d  »tli, 
'I.  pu'«f«i(  t/Vf  inr.perty.  The  taxpay.  r 
tf,avsf«*rs  corporation  sti)ck  wurtii  S I  .OiH'.lXH' 
f'.-  H  tr..st  The  trus'.  provides  for  a  f.  (H-rcrr; 
1i(it!,(K'(!>  pcT  yeiir)  anruiity  in  cjsh  or  othpr 
pr.ifrcrty  to  be  paid  to  a  charitable 
t..V.hHu;it!!>fi  fttr  tS  year*  and  for  tite 
rtfR!(!:ult*r  U>  tie  distributed  to  tt^e  donors 
child  Tin;  trll^t  specintally  aistlior izes.  tio' 
iU-'.s  ni.i  requirn.  the  trustee  to  n-Lun  tne 
'^hrttivi  of  slot  ik..  Ttie  section  7520  i(Itcn^st  r„*t 
tw  the  Monrh  of  the  transfer  is  8.i  jK-rcent 
The  CiKpoartlct!  has  paid  no  dividf  .ids  «»p 
this  st(H  k  during  the  past  5  year.-:,  and  thf  rt 
IS  (i(i  itdicatiori  that  this  polity  vvili  ciianjii 
'U  tHf  ne«r  future.  Under  appliuable  stnte 
I  tvv.  ttii>  cofporat-.on  is  considered  to  U  a 
MK.nd  inv(?<Jttnent  for  a  trust  with  diversija  n 
^rvtstfueiits  bec;atise  the  (orjMiration's 
fff,\c  tice  ot  i-etaining  its  earrsifigs  has  i  .n.s»il 
the  value  of  the  corporation  stock  to  jirow 
io.Ttnieasurately  each  year  C.onsideriti';  •he  b 
(it^fceaf  annuity  payout  rate  and  itie  8.2 
f  ( rrstat  .section  7520  interest  rate,  the  trus? 
c  cfrrKs  IS  considered  suffuient  to  pay  this 
-ii'iitiitv  for  th«  entire  25-year  term  of  ttie 
tf  .!^t.  or  even  indefmitely  Thus,  though  tte 
trus*  r-ssets  not  likely  to  earn  divderd 
t-:(.ont'j  d..'rmg  the  term  of  the  tn;st.  the 
asseN  would  b»?  assumed  to  appret  tate  .it  riv.' 
i-ati-  ct  rt..^  fiercent  per  year  if  there  wt  re  no 
.'r.tun.t    I  ltt!fefore.  the  trust's  si>le  inve'<tc'.en' 
ir.  ttiis  ci^fjMirKtuin  is  not  evpecttd  to 
.!i;w\' rifiy  affect  the  intf-n'st  of  either  tt:t 
<c;:i-..Ltunt  or  ttie  remainder  benefit  iirv 
A!ihou;.:h  li.  rip[»ears  that  neiiherbenefuMfv 
weft;  tnr  .bte  to  ctrmpel  the  friistee  to  ni.ikt! 
^t;e  tri'.st  corpus  produce  investment  incnfi-.t 
tnt-  aanaity  lateri'st  in  this  ca.se  t.s  i  c>risidf;>'ti 
t..  ti*"  .,o  c'fduiary  annuity  mteasl.  and  tht^ 
••f.i'ulari!  .-.»•;  r  .•.;•(  "520  annuity  tacioi  riiav  i>- 
.1  v:d  i(  i\i-iM  ...wH-  the  p.f^seiit  v.'U;e  of  l?\" 
i.,:u!iiy.  iu  Jr.ii  t.ase.  the  section  Tij.u 
.n.fi;i:!'y  fcifor  'Ai.u'd  rt^present  tni  r^ht  b. 
'«•■  c'vt:  S;  (Ki  (ir;!-  yi>ar  for  a  tenri  of  2'".  v.t-. 

4-.^.>!ii^'/(  :s  — Twrr.'cff.'/ dfffrs>.  The 
•  ••.Mw  fn:^■,fc^^s  prnperfy  »>.'<>rtti  St.tMHOMX/. 
:    a  (.;'-.tfiri:f'ie  rcmauifliir  uaitrust  (!rs»..-.ti«'<i 
,.  rf'.f«.uW;4;d)(;i)anitsi.Ww-;  Thetr.;N 
;  rxn.':,tli'~  tin'  a  fi«nd-pefi.er.tAg«-  ."  p''(.i.;(ii 
..•;'.'^n-.v  ti«.Ti»;rit  (r^ch  cinm.dl  p.iv.iw  r.*  i.. 
>:;(i-..e  t<«  ^  prr>.f;nt  of  the  tn^sr  avs-rs  i-.s 
>  «;".•.■•{  a:  r'le  U;^icnin(;  :rf  racti  yearS  to  !>• 
liHiit  «i  .jCtf.r'y  to  an  indivUki.it  txu'.'t^iiirv 
t-'c  W':   i.-nS  for  the  rfmauutfr  to  U* 
r,:.*.';ti-.tri;ti  rn  «•  ch:.-.rit;tb(e  oq;ani.7atio(;  A' 
*h'" time rhf! Tirst  is cn^atesi.  tic-  ciduidu-t; 
k.en»'tr..i.iry  is  age  60  umi  tias  ln\u  di;.pnos.  d 
•■sitb.  in  tacur.:l)ic  lUiics, ,ind  thfrr  is.it  Uv,' 
■<  f'U  (wrcevt  protjiiliiUry  of  thi-  if'dnidi.al 
ti,  .c»^  withui  I  year  Bw.au  >e  tfieie  is  at  U\f' 
;.•  -^0  p»rr<;eat  [>roU.h;lity  that  this  ttecetu  iarv 
witl  dj-  withm  I  year,  the  standard  set  lion 
/'•iO  uuitfust  n^mainder  factor  for  a  imtmip 
rip,»'f.o  fffi.n  the  vatn3tion  taiilf-  n'iiv  not  h--- 


.  f^'d  todetcrmiirf  the  prcs.»nt  vakic  •>{  the 
t:haritaMe  remainder  intercr.t.  Instead,  a 
sp<»r;ia!  ufiitnist  remainder  factor  must  In- 
!  -.'mputed  that  is  basr  d  on  the  scrfion  7520 
.r.f.f^rest  ni'c  Hr>d  that  takt^s  into  art:t)ur.t  the 
i;roi»'cfto[;  of  fif-  iadividu  .1  tM-nefi«.;.irv-; 
..r.iua!  iitefxpoctancy. 

I  "I  Addilionu!  timitntiott'-  Scctiort 
r'iiii  d.'.'ts  not  apply  to  the  extent 
provided  by  the  Internal  Revenue 
Service  in  reverue  ruli'.iijs  or  revenc^- 
pro<  ■.•dure.';. 

[f']  hff'xV.ve  daU  The  pro .  is-ot! ;  of 
part<gr;ip'.  (b)  of  this  .section  are  effet  tive 
vv.'Sh  respect  to  transactions  after  the 
date  tliese  regulations  are  puf^iished  as 
luud  t>«i,btions  in  the  Federal  Rppistcr 

PART  20— ESTATE  TAX.  ESTATES  OF 
DECEDENTS  DYING  AFTER  AUGUST 
16,  1954 

Par.  "J.  fh.e  authority  ciiatU'ii  for  parr 
JO  tontirmes  to  read  in  part  as  follows 

Aulharily  2I>  1.1  S  C.  7805  *  *  • 

Par.  4.  Section  20  7520-  J  is  aiiif  tided 
b>  adding  the  te\t  ot  paragraph  (bj  »u 
read  ;<*  ftdlows 

§  20. 7520-3    Limitation  on  the  application 
ot  section  7520. 

<         *         #         *         • 

(hi  iXtter  iitinUidons  ot:  ','»• 
af.if:lir,itton  nf  section  T'',2(l — |U  h. 
t>entrnl — .[i)  Ocdtnnry bcnffirio! 
ui/f.'ots  For  purposes  of  this  sectuin 

( Al  An  ordimtry  anruiity  inturt-st  is  the 
rifjht  to  nn  eive  a  fixed  dollar  amount  at 
the  end  of  each  year  during  one  or  mnre 
tneascring  lives  or  for  some  other 
defined  period  A  standard  -setiicn  Ty^o 
anniiity  hcu.r  for  an  ordicr.ry  antuufy 
inten-.s?  represent.s  the  present  worth  ot 
the  r-sht  to  rei.etve  $1  00  per  yeiir  for  a 
d**Ji'ied  period,  using  the  intenr^st  r.a*- 
pn'scnVd  under  sei.t(on  7',^0  for  thf 
cippropriaie  nicath  If  an  aneuitw 
interest  is  payable  rnorn- often  t'  iif 
ijun'r.diy  or  is  piiyahle  ;<?  thf  hf;,inn;ri^ 
of  e.i«  h  prrr.f>d,  a  spKii!  .idi>.,st;n»,ni 
nui  it  ts*"  tti.->rtt?  to  any  ro^fpufjt-on  with 
a  stand-.. '-d  section  7S^0  .ir^'uiitv  i-itor 

i  til  An  nrdi  mvy  ifr'-tvt'r'  tr '?t'.--i/  ts  th»« 
rij^ht  Uf  rK.-i.ve  the  inctfne  t'ti!:'.  or  th»- 

1.>C  f.'t  fr'.ir;trrfy  d(.) -'.n)4  H>te  !"».'  tcor" 

fnejsu'-.Tii«;  [i  ves  or  for  S(ki.»-  other 
tlefined  frf-Tiod  A  sf jadard  srt.tioc  '^'VZ'-' 
ii:(OTt.:e  fuitnc  lor  an  en  he..", -y  income 
itilrfest  r^[>rMS»'i'itsrti.e  preier^l  tvor^ti  m* 
th.e  riyti?  to  ivcfcrtve  the  ::u  orne  frotn 
SJ  .<»o  for  a  dv'dt.ed  peri, id.  ml'.i^  ihf 
i.'WifO.'S!  f.'.r'-  pre;>t.rdtfd  t.nder  Sf-^tio" 
73^(5  t.jc  't.K  .ippropriat-.-  rnnfrth 
(Cj  An  i»rf///(r;<y  remnr/irffTor 
rci'fr-sionc/ri/  rr/tf.-rp.st  is  ihe  r.^ht  to 
ri.i:e;ve.Kt  tnferest  m  prtij>"r»y  it  thet'nd 
of  o.'ie  or  n-ore  measuring  liv*-s  or  hir 
.sunn-  other  dehned  period   A  statulard 
sH:!i'.i:f  7'Vif>  reni.iifider  hit  tor  frt<'  .jn 
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ordinary  remainder  or 
interest  represents  the  p 
the  right  to  receive  Sl.OC 
a  defined  period,  using  t 
prescribed  under  sectior 
appropriate  month. 

(ii)  Certain  restricted 
interests— A  restricted 
interest  is  an  annuity,  in 
remainder,  or  reversi 
is  subject  to  any  contini> 
other  restriction,  whethi 
is  provided  for  by  the  ic 
will,  or  other  governing  i 
caused  by  other  circums 
general,  a  standard  sect! 
annuity,  income,  or  rema 
may  not  be  used  to  value 
beneficial  interest 
section  7520  annuity,  i.. 
remainder  factor  may  be 
a  restricted  beneficial  inf 
some  circumstances.  See 
§20.7520-3(b)(i:](iv)and 
§  20.7520-3(b)(4).  which 
situations  where  special 
actuarial  factors  are  need 
account  limitations  on 
interests.  See  §20.7520-1 
requesting  a  special  factoi 
Internal  Revenue  Service 
(iii)  Other  beneficial  in 
under  the  provisions  of  § 
the  interest  rate  and  morfj^l 
components  prescribed  u. 
7520  are  not  applicable  in 
the  value  of  any  annuity,  i^ 
remainder,  or  reversionar\ 
actual  fair  market  value  of 
(determined  without  re„_ 
7520)  is  based  on  all  of  ^h« 
cin:umstances  if  and  to  th 
permitted  by  the  Code 
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(2)  Provisions  of  go 
mid  other  limitations  on 
payment— {i]  Annuities. 
section  7520  annuity  facto 
used  to  determine  the 
an  r.nnuity  for  a  specified 
or  the  life  of  one  or  more  i 
ciiiess  the  effect  of  the  tru: 
other  goverr.ing  inst.-ism.^p 
lliitt  l!ie  'nnijity  will  he  pa 
entire  detlrifid  pcriotl.  In  t.* 
iii-.nui'y  pnyal'lc  from  a  tru 
iiiiiit^-d  fund, ;]«  anr.ijitv  : 
iiin<\'Jir^{i  p.tyjbie  for  lli;- 
tJe.'ined  period  if,  con-  idei 
.'•pplicnblc  section  7.520  in 
ntinuity  i.s  expected  to  ex! 
(■t-rurc  the  !;!<;t  possible  nn 
i:-  m.idein  l-ill.  For  this  p. 
i  <•  iii=>:ui)iLd  that  It  is  poss 
i-irc.-»urinf>,  ii^w  lo  survive  u 
h(.c.ii;.st!  every  stand.nrd  s»;< 
.••nnuity  factor  is  cilculateti 
of  that  a.ssumption.  If  it  is 
th.ii  the  tni.st  or  other  fund 
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an  annuity  is  to  be  paid  may  exhaust 
before  the  end  of  the  defined  period  of 
the  annuity,  it  will  be  necessary  to 
calculate  a  special  section  7520  annuity 
factor  that  takes  into  account  the  facts 
and  circumstances  that  may  exhaust  the 
trust  or  fund. 

(ii)  Income  and  Similar  Merest^— {A) 
Beneficial  enjoyment.  A  standard 
section  7520  income  factor  for  an 
ordinary  income  inters-st  is  not  to  ba 
used  to  determine  the  present  value  of 
an  income  or  similar  interest  in  trust  for 
a  term  of  years,  or  for  the  life  of  one  or 
more  individuals,  unless  the  effect  of 
the  trust,  will,  or  other  governing 
instrument  is  to  provide  the  income 
beneficiary  with  that  degree  of 
benefi'-.ial  cnjoym.ent  of  the  property 
during  the  term  of  the  income  interest 
that  the  principles  of  the  law  of  trusts 
accord  to  a  person  who  is  unqualifiedly 
designated  as  the  income  beneficiary  of 
a  trust  for  a  similar  period  of  time.  This 
degree  of  beneficial  enjoyment  is 
provided  only  if  it  was  the  transferor's 
intent,  as  manifested  by  the  provisions 
of  the  governing  insfjument  and  the 
surrounding  circumstances,  that  the 
trust  provide  an  income  interest  for  the 
income  beneficiary  during  tbe  specified 
period  of  time  that  is  consistent  with  the 
value  of  the  trust  corpus  and  with  its 
preservation.  In  determining  whether  a 
trust  arrangement  evidences  that 
intention,  the  treatment  required  or 
permitted  with  respect  to  individual 
items  must  be  considered  in  relation  to 
the  entire  system  provided  for  in  the 
administration  of  the  subjed  trust. 
Similarly,  in  determining  the  present 
value  of  the  right  to  uise  tangible 
property  (whether  or  not  in  trust)  for 
one  or  more  measuring  lives  or  other 
specified  period  of  time,  the  interest  rate 
component  prescribed  under  section 
7520  and  §  20.7520-1  is  not  to  be  used 
unless,  during  the  sp«icified  period,  the 
beneficiary  is  entitled  to  thoi  degree  of 
use.  possH?;sicn,  and  enjoyment  of  the 
property  that  an  outright  owner  would 
be  entitled  to  exercise  dviriiig  a  simiIv^r 
period  of  lime. 

(fl)  Divf:tsions  of  incaire  and  corpus. 
A  sMiuiard  section  7520  im.oine  factor 
for  .nn  ordinary  income  interest  is  not  to 
be  used  to  valu'.  lu  income  init-rest  or 
siipilar  interest  in  properly  For  a  te?ri!  of 
vears,  or  for  one  or  inore  mer.surinij 
lives,  if — 

( /)  1  he  trust,  will,  or  other  go-,  .^rtiirg 
instrument  requires  or  pomius  the 
hrnefi'.iar,'s  inccnie  or  other  enjovment 
to  be  withnnitl.  diVt;rtod.  or 
accunuiiated  feranothi-r  person "s 
benefit  without  the  consent  ol  the 
income  beneficiary;  or 

(2)  The  governing  instrument  requires 
or  permits  trust  corpus  to  be  withdniwn 


from  the  trust  for  another  person's 
benefit  without  the  consent  of  the 
income  beneficiary  during  the  income 
beneficiary's  term  of  enjoyment  and 
without  accountability  to  the  income 
beneficiary  for  such  diversion. 

(iii)  Remainder  and  reversionaiy 
interests.  A  standard  section  7520 
remainder  interest  factor  for  an  ordinary 
remainder  or  reversionary  interest  is  not 
to  be  used  lo  determine  the  present 
value  of  a  remainder  or  reversionary 
interest  (whether  in  trust  or  otherv/ise) 
unless,  consistent  with  the  preservation 
and  protection  that  the  law  of  trusts 
would  provide  for  a  person  who  is 
unqualifiedly  designated  as  tlie 
remainder  beneficiary  of  a  trust  for  a 
similar  duration,  the  effect  of  the 
administrative  and  dispositive 
provisions  for  the  interest  cr  interests 
that  precede  the  remainder  or 
reversionary  interest  is  to  assure  tliat  lh.e 
property  will  be  adequately  preserved 
and  protected  from  erosion,  invasion, 
depletion,  or  damage  until  the 
remainder  or  reversionary  interest  takes 
effect  in  possession  and  enjoyment.  This 
degree  of  preservation  and  protection  is 
provided  only  if  it  was  the  transferor's 
intent,  as  manifested  by  the  provisions 
of  the  arrangement  and  the  surrounding 
circumstances,  that  the  entire 
dispo.sition  provide  the  remainder  or 
reversionary  beneficiary  with  an 
undiminished  interest  in  the  property 
transferred. 

(iv)  Pooled  income  fund  interests.  In 
general,  pooled  income  funds  are 
created  and  administered  to  achieve  a 
special  rate  of  return.  A  beneficial 
intere.st  in  a  pooled  income  fund  is  not 
ordinarily  valued  using  a  standard 
section  7520  income  or  remainder 
interest  factor.  The  present  value  of  a 
beneficial  interest  in  a  pooled  income 
fund  is  detennined  according  to  rales 
and  special  remainder /actors  pre.srjribcd 
in  §  1.642(c)-fi  of  this  chapter  (Income 
Tax  Regulations). 

(v)  Exiimpltr.<.  The  provisions  of  this 
prtragraph  {h){'i}  are  iii;jstra»ed  by  the 
fallowing  eyamplns: 

Example  l.—i'uprr.iUic}!vfprn<,f;1y.  Tiic 
<.'.:u»(!!,'i)!'s  will  provides  for  a  bf:<int'M  of 
r(j-:?<,r,-ti-;o  .;lj<.X  Uj ;.  trij";t  under  the  tt^rnvj 
iif  whi'.h  .ill  of  the  fru.;t  inci:rne  isniiynbio 
to  i.hp  «l,ir,(ii  nfb  !.!ii),j  for  iif.».  Aiti-r  tl„,> 
death  ol  ihfi  Hfe  !n.;,ime  bf.r.t,n-A»ry.  ihc  i.nihl 
is  ?o  fcmiir-ili!  .;p,|  th-  tnist  pn;per!v  is  to  in; 
liislrilititid  t;i  lh<:  dnrndfnt's  "raru.'c'hiM.  T.'  • 
trjM  ::jv>.  ificaliv  «i;!ht)ri.-cs,  liUt  .{(ws  iiot 
:<•'), i:e.  till-  !n;-,f.-.:  ;o  ro^^jin  !.he  shrjrrs  of 
.s!o(.k.  The  uiq-.orAUm  tid.s  p,jio  :io  divifir;.<l-, 
i,t\  this  sirjtk  duri.'ig  the  pa^t  5  veiirs,  and 
thrrc  is  iin  indicafiim  tliat  thi-i  policy  will 
(hiinj^c  it)  the  near  fufere.  Uiuh-.r  apDiicabl.i 
st.ntp  law,  the  ',:orpf>rntion  is  consideVwl  lo  Ik 
.-in  ndnqiiatoly  sound  g.^owth  investment  for 
a  trust  with  divcrsir.ed  invest.-nenfs  l)ri:.iiise 
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the)  corporation '.s  practice  of  retaining  its 
naminKs  has  t.aused  the  value  of  the 
cjorporotion  s'ock  to  increase 
«.on)niensuratc!y  each  year.  Tlic  facts  .ind 
cirriumstanres,  inchiding  applicable  stale 
law.  iniiicate  that  the  life  income  bennriciary 
wculd  n'.t  be  able  to  compel  fiic  trustee  fr» 
make  the  tnist  corpu;;  produ-.tive  in 
rnnfoii^i'ly  with  the  nKjuircmoJits  for  a 
lifetime  tmst  income  interest  under 
applicable  Icca!  law.  Th-rofore,  tJie  life 
incci.Tie  interest  in  this  case  is  c^xisideied 
n()iipr:;;iuctivo.  (jjni:en'.ienrly,  the  incoire 
inte.'x.jt  may  not  be  valued  actiiaii  illv  v.wU't 
Ibis  sef.tion. 

trnst  nmdiictive.  The  fact?  are  fht;  .sninf  .w  in 
E>i:wp)e  I.  except  thut  the  tn'.st(?i;  is  !:ct 
spec.ificiiav  luthorized  to  ictain  the  hh,-,n-s  of 
stock,  rufiber,  the  temi.s  lA  the  tr.ist 
specifi.'.»;iv  provide  that  the  life  income 
beneficiary  jr.ay  require  the  t.-uslee  to  n)ako 
the  tnis!  co-pi;s  productive  consi.steo!  ivilb 
inco;r.e  yield  .•.tTPdurnr  for  fnir.is  ur;d<  r 
iipplicable  st:>re  !r>v.  IJ.ider  th.»t  !av^.  ll):- 
mi.iiniiim  r;!»eo!  ;,icc:;Tte  that  a  prod:i(trve 
Irtist  fiiijy  produce  is  subst,:r:tial!v  W-wv  the 
section  7wm  ir.'ercst  rate  for  the  iecnih  of  the 
de«  ed<!iii's  death.  In  this-  iv;oe,  becn;!se  ihc 
ir.corr,e  S  n  ;t".c:iiry  has  trie  right  to  corrrp.;! 
tij"  tr.istc;  to  i:);ike  ihe  Ir:;;;;  p:;.iiu:.;;vH  U:t 
purposes  of  app:i,;uble  local  Kiw  du.'-ie.j'.  ti;..- 
L»-.;).tru  i;;-y  s  lir'/.imfl,  trie  inctinie  iiu-r.^M  fs 
cons!..';';cd  :in  i)r.iieary  inr ome  i.TtenM  for 
pyn*f>s<^^:  of  this  ppragn.ph.  and  the  -^irnJaid 
s'  •,  {ion  ?'■,•.,{)  ijf,,  income  inti.-rcsf  fs'.  tor  t75;>y 
l>e  used  to  t.'i-termine  the  present  v.:>!h>  (rf  the 
in!!,  f)«  interest. 

(■'.rp'..::.  The  dixjidrrit  tn!n.sf>;!s  pre  ,wr;.  to  h 
fr:j.,t  tir.der  the  tei.-its  of  which  a!/  n!  th  f!n>l 
ii:co.r:e  is  lo  \^  paid  to  iite  dec^-'-iiis  s  lidd 
for  !:.r  ij'ic"  ;hc  re;naindcr  of  the  tnisi  is  to 
be  d.slrvbu:ed  to  a  g.'-a ridel il Id.  The  it;i.-.t  . 
ai.thdrizi  .s  tiii:  Ini^'ee  witli'ia  re;:;»i'  iion  to 
diMj.btiic  corpus  to  the  tlcci-  }«,-nts.si»ivivirj; 
spt  1  's    ff ,f  I Jip  -.poiiSe's  co:r.frj.-t  r'tid 
h.jjipint  .<.«.  Ir;  tbisr  ase,  l;ef_,j....-<.  the  ir.iv'tc's 
pffwr  to  invrtdo  fn  ;-t  coipu:;  ;■?  unr-^lr^ciw!, 
tnc  '-in  isc  of  th"  pf>weri.<n*!frrf;sc!s  \r-  f''i; 
;   lu  .  :'.;■;:■>  (it  ri,.:  ii)0<:-.::i' interest  ;t!  -.r-j 
y-  :■<■.  I-,.:— j-'f'.itjv.  (hr  \u.nr\A:  infen^t  ;•: 
!•< !  I  tin.'ido.eri  an  ordi  .ary  inrdme  inierJ-sl 
hi-:  p"j-p,--:  :"i  oJ  >h;s  parsi^rfiph  a.'.d  •:  -.y  rtct    ■ ' 
l.e  v;,i...d  .:.•  tuariaJiy  under  ibis  secit<!.x 

n.\t,ir.pU:  4. — Liir.ittji'  inv.sina  i}f:-.;:tis 
■f\'  >'.'  culcnt  b.qcca'hs  pfop!;nv  r;.  .i  iVosI 
ivMie.-  th,  ter.-ns  .,f  whit  h" ;;')  of  ::ii:  trust 
in-;  0-.  e  is  to  bi>  paid  to  the  dccv.!ej.i's  child 
for  ■■{,•  and  t.he  re.-::ainder  i<--  to  !:.■  (ii>trib,.le(l 
fu  the  ifi^  "dejit'si'ra.Ki.  hiid.  The  rr.;-.l 
...'thjr.'.es  the  child  to  withd'-nv  ,;j)  to 
S.'i.'JtK)  per  year  from  the  fpjst  corcos  in  i;.,s 
I  ase,  tlie  ihilds  power  to  invade  in;rt  corpos 
i.s  liiniit  d  to  an  ascertainable  amouni  each 
y<ar.  Aiinu.d  ii.vasions  ol  .jny  amc.ii.>:t  uoiill 
Ik-  '••<i)e:  t>(i  to  pro»niSsively  dimin:vh  the 
pro;-.Tty  from  which  the  (  hilil's  ioco/r.t'  is 
p:j)  1.  (lonM'fjuently.  the  iiicoitie  ini- n  st  is 
ri.t  cojisidered  an  «)rdinan,-  income  irlcrest 
(■■:  p.'rp'.'ses  of  this  paragnipb,  ard  the 
standard  s«!<  tion  7.'>20  income  infen^sf  factor 
may  not  h:-  used  to  determine  the  present 
value  «if  til!!  income  interest.  Ncvertheh'ss, 
the  (jresont  value  of  the  chdri's  iriu)me 
i:iicii!st  is  a.s<;ertainable  by  making  a  sp«^  i:il 


actuarial  calculation  that  would  take  into 
account  not  only  the  initial  vaiuc  of  the  trust 
torpus.  the  section  7520  interest  rutc  for  the 
month  of  the  transfer,  and  the  mortality 
c.imponent  for  the  chdd's  age,  but  also  the 
a.s:;>ij:iption  that  the  trust  corpus  will  decline 
at  the  rate  of  S.S.CMJO  each  year  during  the 
child's  lifetime.  The  child's  right  to  niceive 
an  amount  not  in  excess  of  3f>.!)00  per  year 
may  Ik-  sep-irately  v.-jlued  in  this  instance 
end.  assuming  the  trist  corpus  woold  not 
exhtest  before  the  child  would  attain  age 
110,  would  tjecoi'siderfid  an  orriin.iry 
annuity  inter<:.;t. 

Example  5. — Povjrr  to  roinnme.  f  tie 
fjccedeiit  devises  a  !if  -  est,ite  in  A  parcels  ol 
r-al  estate  t(t  the  survivinf  spouse  with  the 
remainder  to  a  child,  i  he  ttecodent  also 
(  opters  upon  tiic  spouse  ;;i  ti:;.(  ■  iriaed 
power  to  consume  the  pt  'lertv,  which 
includes  the  right  to  se)i  ^-.,.,-1  cr  ail  of  th.- 
property  ar>;i  to  i:se  the  [Mw.e<:<is  for  tlie 
sp/iMSe's  .siipport.  (.oi,-..'ort,  happini-ss.  and 
ether  purpo?*;::.  Any  pur^i'.n  of  the  property 
or  its  Side  piix-eeds  rr  maiiir.g  at  the  death  of 
the  surviving  .-;poiiS':  is  It  ve.4  by  oporntion- 
of  I,.-.v  in  the  child  at  th;  f  'in^r.  in  this  case. 
tic  ?or.'iviig  s-p(iu^e"s  po-f-'  fomnsume  the 
corj-us  is  unrcstj-icr-d.  ;•-;'  ih"  e^'.^rt  Ise  of  the 
power  co-ild  enti  » 'y  exlwi,st  tht;  r.-maimfi-r 
int!;re.-t  (itirirg  ibfijifi  ol  ilir^  six.usc. 
(:op.se:j;t;;o;ly,  the  remaind.-r  interest  is  !i«;l 
c-o;!sid«rcd  an  ordinary  rti  ni^.d^iT  ir.ter- st  fur 
puru>scs  of  tliis  paiiigraoh  and  may  no!  Ik; 
vchied  artoarially  i::ukr  tii,.s  si  cI::hi. 

{3;  Mortnlity  .:;;mpr^ni    /— fi)  T^milntif 
il!n"ss  c:fi:,!f:.  h\(  '..pt  a^  jiruvicK  d  hi 
paragropli  (hJf^JOi)  of  this  sec; ion,  (l-i 
moila'ity  i.o!!!joP'!..:  pmstnl  •  I  oii'i.-.f 
J^cdiuii  7520  if,  .urd  to  be  usfr]  fo 
c'cferniino  tlio  pro.scr.l  vahwof  in 
.•:rp:iity,  it-.c  r.ivjH  ii.tr^rort,  r-ntninu-!!- 
iriterc-f  or  rovcrs.ionary  intort^-s!  if  an 
indivUiu.?!  vvbo  i.s  :•  niett.sunng  Iji'c  ilif  . 
or  is  t;:f;ni„;jny  ill  r,\  ?h,;  ^i^:e^,^t^;^ 
li^ja.iio:;;'.-^  ds  .u!i.  For  pijip(?\c-.?  »5f  li;j«j 
{•3rr-^r,->ph  (b)(:-!).  ;,;i  intiivitluaJ  wfin  is 
k:!rv,  n  to  ha\ ."  un  ir.t  '.iu.hU  Uiiy.^s  or 
other  fi;'!(:r;tratij;^  pj;  /si-  ;■?  ( t-sufon  is 
,  ronsfdtv-d  Jiiri.-i;t3lty  i!|  .fii-on:  i:;  ij 
lo;iSt  a  r?:  jM;r;:«-;-t  jJroKr*,!*;!,  i'.r  f  lut; 
J!-'div!  ?i,i,!  v.t;i  r!if,  u-ilhfn  ly<  ;r. 

(ii)  r.x'jepunr.s  11,  in  \hv  f:.c;e  of  ;!v,; 
-■liiortanco  <  ♦  tl,*'  (.-edit  for  l;ix  on  a  piiui 
lrnn:;fcr  Uiid'M  s»j(  ti'/O  T.n^  lh«  i.-x  in 
l.'i.j  l.'PMsierors  r..s-f.(te  ivos  li.c;illy 
<)pl,  r:riiii;-rj  vvithoul  rcinrd  iotbi^  in(.! 
tliai  civ;  o»  more  :ti".-isuririK  livi::;  vvero 
leraiinaiiy  ill  a;  the  ii)::e  of  iho 
tr-i  i.sitiror's  (icuth,  Ibo  v.tluo  of  nny 
tn-iTisferred  inlnrost  depicui'  iJ  »,n  anv  wi 
Jlioso  lives  slinil  be  detKniiincd  for 
p.uposes  of  siH.lion  ZOl.l  vvillioot  rej^;.id 
!o  the  fact  fhnt  those  roo.-isorinfj  lives 
v.crti  tL'njiinally  ill.  in  addition,  iho 
value  of  a  decfjdent's  roversionarv 
interest  under  section  20.37(b)  or  2042(2) 
shall  be  delerniiiied  wilhool  regard  lo 
the  pliysical  condition  of  the  dtHodent 
irnm»;dia{vdy  before  death. 


(4)  Examples.  The  provision.s  of 
paragraph  (b)(3)  of  this  section  are 
jilustm'ed  by  the  following  examples: 

Exmr.plf  l.—SinuiHani;ous  dmlh^i  The- 
d(!cedent's  will  establishes  a  trust  to  pay 
income  fo  the  de;  edcnfs  s!:r\'i-ving  spousi- 
for  life.  The  wil!  prcn-ides  that,  upon  the 
spo'.jse's  death  or  if  the  spoi..-.-e  fads  to 
survive  the  deciMlent.  the  trust  prt^pirrty  is  to 
pass  to  the  decedent's  children.  The  di-<.ii»(-ni 
and  the  decedent's  sp<iuse  die 
simultaneously  In  an  acf  id.mt  under 
r  iicum.stances  in  which  it  was  imp<;ssii,!.  to 
d(-!»  naine  who  -urv,  ived  the  oth.^r. 
AppHonble  st:>;e  l.iw  presurn-.s  thu  the 
decedent  died  f..st  with  the  result  that  l.'.e 
property  interrs!  is  considcreii  to  have 
pas-i  d  in  Inis!  f«;r  the  benefi;  of  the  spouse 
for  !.!:•  after  whir  h  the  r.-r.-ai.nder  is  to  \a^ 
distribuli.ii  lo  the  dif;edent's  <  hildri'n. 
Thf^n  f.tn-.  the  spousi^'s  lo'e  income  in;er"vS 
ma.-  F)t»t  be  vali)ed  iinder  this  Motion. 
E\  iir.plf! ;/. — 'icrminni  iilnc-.s.  Thf? 
<i.H,!:dcij|  bHjui'Ottis  $l.C-{r..(ViC'  in  a  Inist 
ii!u!;;r  the  ierias  of  which  the  Irusui;  i.s  to  p..-, 
St03.!!'H/  per  y«:iir  !o  a  cbarii.olc  ori;:!i,t/u.tioi. 
tfiirinj.'  the  life  of  the  de(4nlv;;if.s  cnild. « ijni  i 
t.'.n  dr..;h  of  :bo  liuiti,  llti-  ren^.^i.tdur  in  die 
ll.-  i  is  to  !«>  dis?r.!,i!fT(i  fo  tba  dccd.n'  .-,• 
g.^■".•  i-  hdd.  T r."  I  hild.  vbc  i;  wr-  ()t>. !;;.;; 
be.;n  .li;:gnc»sed  with  an  in"iriib'e  iib.evs. 
ai.d  !h-!re  is  it  !r  asl  a  r>!)  piir.;-nt  p!ob:.:..!i;v 
ol  tb.i  I  hild  dvin;.'.  within  1  ycr.  The  >.  i  oi.n 
7;>::!j  interest  rt;  r  for  ihe  n  on'.a  of  c-!- 

dnvdent  s  (i.:a;h  is  lO.ti  ;i.-i.;('lt.  Th'.! 

.s!ii:.<:.irJ  life  aimoity  lacior  for  a  person  agi- 
t'U  (7.42;iO)  ;swy  siot  ix;  used  lo  Uetc-mipc-  li.e 
p.:-s»M;i  va!  je  of  the  i  liiuVirbie  ur>^;,ni^.,;i<!;  s 
annuity  inlen-st  l^c.iuse  tin  re  is  at  I-..-;.:.:  a  : :» 
p.  r:  I'.-.l  p,-«bii|  iilty  !hat  'he  rr.'.^:.-,uf;n^  lif,;  " 
v.ili  dii:  within  1  yc.ir.  Iiis!-?d,  a  s-)Vi  >  ,| 
.s:t  •;e-.!i  7r>20atini.iiy  f.ict  »,  n;;st  \^ 

Cf'mpR'ed    !lv    ;    '.lIc-.C    i;.;;,   ;.,    i,,,     ,;|    jfj,. 

(.•t.j.-i  ti.in  of  tbf  c':iiirs  -u.-.-il  Ui,r 
I  »)•'  c'  ei'v. 

I';)  Ai.fditimi't  l.r.nllniUn^s  Scr  \U  n 
7;>J()  il.ji'S  r.fi!  •',''';!*'  if,-  Jhe  ('yle  ?f 
p,c-.  JdoJ  by  ;K.-  '".It:  .'T -jI  R;».<':Jtjo 
&»rv  ice  in  re-.cj^tii!  nH"*.  ;s  or  ri-;t'.»:ji« 
|;!i..  (•-•'t.riS- . 

t  i!  y:rvt,\-  ('r.i:;.  The  p-yvisJc  ^^  «•! 
I'ii-  I'JiiJitrupn  t;))arr't  itt;t  live  i.t!* 
rcsj-w  1  To  c.;r-ii*'s  of  (kt;cd{:-^!s  i*v"ii-i> 
aOoi-  thed.dc  i!:ost:  riHjitl.-!  ansa:  - 
n;:r;li:,liod  is  (h:ri=  re;.^j!.iljt..!r:  L:l  I:  • 
Ki'< ?'-;=!  Kf;i;M'.:r. 

r-AHl  ?s— GjVr  7,'.X.-  Gins  WATc 
AFTLH  Df.CL-»/a£R  31,  l.SJ 

1*.  r.  ."».  Til'  aulhnrr!^-  e  I'alio'i  i:.r  r  ..rl 

I'l  I  .■■.i:li.)0!,s  fo  r.jnd  in  yrn  ;;.s  [uiioiv.-,: 
Auihority:  2()  .  I  .S.(!  /tiVf)  •   •    « 

i'ar.  6.  Section  liS-z.-SiO-a  is  ainc!ic:cil 
ly  addi;!,q  the  texl  of  p.-ragiaj/li  (Id  to 


p  Hii  iis  foliovvs: 

§  25.7520-3    Lirnttation  on  the  application 

of  section  7520. 

•         •         •         •         • 

(b)  Othvr  lituildtions  on  thi: 
nppl.irntinn  nf  serf  inn  7520— [I]  In 
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^tfOf^ral — (()  Ordinary 
"  intun'sts.  For  purposes 

(rVI  An  ordinary  ann: 
'•lyhr  fo  fvceivea  fiit-d  < 
flT-  i^nd  of  each  year  du 
■■rie.isuring  lives  or  for  s 
t^i-inud  period.  A  ^fatic 
■.nci-ji'-y  f,i;:ror  for  an  or( 
i  rrfi-;rv>r  rftpresenls  ti::«  ^ 
•"ht?  n^h!:  to  r»K;eive  $1  0 
•t'.'h'fitfd  period,  ustny  f 
:in-fSf  nh(#d  under  se<:ti 
Mipf'jpriate  mcnth.  if  it 
•'iffjrwv  IS  payable  niotv 
•■•'lu  itty  oris  payable  ii 
^  -•  ii  h  period,  a  -ipet.;  * 
:f,;ist-bt'  rF.'.ide  in  any  t.r. 
:  ■irrirniiirrl 'wcrion  7520 

'81  An  n  ait  nary  I  art '{ 
C'i^hf  to'receiiVr>  fhs  ir^-O 
■ .  ;m  of  property  dur.Eiy 
i';-f.i oirtf'i^  (ivei  or  i'jc  -a 
^•^ii.ntii  period  A  stind 
1  •'■.(inie  factor  for  an  ord 
I'li'^re.-!!"  represents  fhe 
■•he  rri;fif  to  rw.'Hti/e  *ti*; 
S{  tifi  ftira  det7a«d  pertc 
■if  ri-\,r  r.tte  prestxiht  d 
'"■i'.i  for  the  appft'pric!»» 
t^iiwever.  m  the  ( ri-ie  o? 
aiide  jfter  Oc.tobtH-  H.  1* 
{.i«.,  not  retitift  a  qualifi 
Mfiitrust,  or  rever8ioft:ir\ 
u  due  of  any  interest  r>'t- 
■i'lfutr  us  cofi'Cjer^fd  to  h 
r-ff,!  jirirter  bi;cteft;.i;<r>'  is 
"'i  'dufior'.s  K-i,Tul.y.  Se*^  * 
■C)  A.. I  ordirut-y Cr:tn<v. 
"■'iwc<i7aiy  irtii-r^fsl  is  t 
■  •'  '}i«ft  III  iriterys?  it;  dti; 
-  uii^  or  more  nie:isur:<i 

V  !.•(..-  <;.r!ter  dt^fiaeJ  p-ri: 

V  ■  rf-m  7*72(1  rf^maiiider 

uo-iry  remainder  or  > 

1  f"r.-;t  rep«.\>ent.s  tho  p 

'iK  nj^hf  fo  r'^(::-:ive.5l  Of 

'  -itined  pftnod,  u»i':;s  * 

••v  rd»:d  artder  se<.-::"-' 

■r>r  ipnate  asonlh. 

I'l  '^■■•rfinrr  rfjtricffti  t 
■  "(•<-..if ,  A  r^'itactcd  bf 

■>  in  innmty,  t.!u:oiT**.  rv 
--'vi.tritoiiary  irite-jjst  fhd 

;.,./  rcmtiaxeufy-  pO'.ver, 
-"•iirifi-s'jn.  whether  tht  > 
ijC'i^'.d'-:d  for  hy  the  fenn 
wdl.  (ir  otlter  jjoverninq 

i'ji«:f<{  by  other  csa-iuris 
.:;;->(:er,d,  a  srjnd;«rd  sectif 
ifiriKiry,  trK;onie,  or  ren;: 
ifiav  I'ui:  be  u.sed  to  valufc 
bef*efifiai  interest.  Hot^' 
iet.tfOJi  7520  annuity,  ifu 
•■?f<i  iittder  fas.:tor  may  fie 
.(  rnstricted  beneficial  idf 
-.u.'iie  !.:irf;unistarK:es.  See|£.KOfr 
md  1  in  s  Z5.75Z(>- UbH 
fTlKa'ttpltf  in  §  23.752t>-3|4)( 
illfistrrirff  sitfi.tfions  in  wt 


fif'tirud 
>f  this  set;;ion. 
(iT  ititfTf'it  IS  the 
(ill.ir  i-TiOunt  a» 
if.jj  oneor  ntori; 

ne  other 
;rd  <=■<  {ion  7.'-j2i! 
N-ary  i<rtr.U(ty 
resenf  uorth  of 
/  per  ytor  for  t 

<t;'.efe-»t  ratt^ 

^■',J.U  tor  th>. 

innuity 
often  than 

tf.e  trtjinntdiJ 

id;.:  >;ir.e;(» 
I'.put-i'ion  wtfh 
jdtiuity  fa!:tor 
^•.frfert-s?i.s  th<- 
r.-r:  frocn  orth> 

t*  or  mor-; 
.•(>e  other 
.*d  -it'Otion  7'Viii 
Hdry  i.iiionie 

•ti?  wrorth  c'f 
»v;(Tie  from 
d,  lisit'.^  the 
(;der.seM('it'. 
(i.oath. 
erfa-.n  v^i'cly 
•(J,  jf  the  dofcjr 

anfinify. 
i;;'t-rest,  tht- 
!-if.d  f'y  th^> 

/erotftne 
(i  f:;^.:jif»er  ot 

t'  right  to 

pv,-UoMbtfeCld 
;•  ii  ■.!•:>  or  for 
i   A  s'.'iftdTrd 
i.t.jr  for  r<fj 
er-toc5.jry 
•si'Cit  wjrfb  ot 
:<••  theetidof 
e  (Hfer^-st  raf^ 
"ilO  f'-.rth'- 


;.:':.'.der.  or 
ts  subject  (!, 
or  other 
strict  ton  !s 
oftJ'e5ru>t, 
islruniet:*  or  i > 
Mices  Irs 
n  752(» 
jidtT  factor 
J  reslri(;t«d 
.'er.  a  spec?.-*! 
Dfr.e.  or 
ised  to  vdlfjf 
res?  under 

^phs  J,  4, 
(iv)  aiid  the 
4).  which 
i«  ft  sp»K;i.jl 


e 


sf>otion  7520  actnari.-.i  faf:»ors  are  needed 
to  take  into  account  limitations  on 
beneftcial  interests.  See  i!i25-7ft2()-t((:l 
for  request!f!g  a  spetjal  fnc»or  from  the 
kiterpal  Revenue  Service 

(mi  Odii^r  bt'n^firird  intf: .-^(^  [f. 
'j-cider  the  Decisions  of  ^  25 TS^O-tihs 
^'^e  ir!fvre.st  rate  and  mortality 
'.oritpoaenls  p-ascrihed  under  .^■t:tiut; 
7'.^0  a'-e  not  applicah'e  in  detemi(nini4 
the  -alueof  any  annuiry,  i.icome. 
^(Tiaiader,  or  rtverstui-.^ry  interest,  th^- 
j-.tua!  fair  niartcet  value  ot  the  interest 
'detemurted  without  rf  oard  to  se'.:tior! 
7'i2{!I  iS  based  on  alf  of  the  facts  and 
-  trct.tfiStancss  if  and  to  the  extent 
j'^rrr-.ttted  byl.b??  fnte-c.?!  Revynue  C  i  .^• 
proviv.or.  ,  :^  !i.:»h!e  ")  fi.e  property 
rntere.st 

1 2)  Prrn'< , .  I/;,;  nfj^ovfrn'ng  f.'j>t,--"Tv-;.- 
■uad  otttrx  //>ififa/»r»ns  on  -."rfrre  nf 
pnj,(r.r'rit—i,i]  Annuities.  A  standard 
>«.~.ioii  712(.'  arnuily  factor  is  not  tr,  bi- 
;!=ied  to  dfcterrr,ii;e  the  present  vaUie  of 
■  an  anauit/  for  a  specified  term  of  years 
or  the  Irfe  of  o;r.e  or  more  iadivtduaU 
iide>s  the  effect  of  the  trust,  will,,  or 
other  f^oveatint;  «nstran>ent  is  to  easu:-- 
'bat  the  annui»y  wM  be  paid  for  the 
■:nf.i'-i!  deHned  L>eriod.  Kn  the  cas<-.?  of  rsn 
^nnu-fy  pjy;>ble  from  -?  trust  or  ofh-rr 
i-mttfcd  fluid,  the  annuity  is  not 
;:on  -jidered  p..<y-.Sie  for  the  entire 
di^fia-wi  pH,-rad  d".  considennj;  tho> 
df.pUcaWe  section  7'"20  iateri'st  ntt,-,  ib-i 
■'.P;i..t:ty  is  ex.p'ii.tt;r{  (q  e.ihai's*  the  hiod 
b-^t'u^•  ttif?  Iiv^t  po.ss.ble  arnuity  p.tiymeut 
•>  a^uds-  u(  fuli.  For  thi.>  p .irnose,  it  n.-r^f 
be  =>i-.i.'r..ed  thjf  jt  is  po.^s.nie  foreach 
m^',><.;ri;(^  bfe  to  >um/K  '.m*'.i  at^^  I  Ut. 
b".j;j!Vf  %</ery  standard  section  75'i'J 
':      ly  factor  i.sraJf.ubted  on  the  b'si  ^ 
^t  f-i,>t  />ssup-Tptioa.  If  it  i.-;  dtt'iaatfed 
"•'.i.sr  Che  r-ast  or  ether  furid  frori  whii'-h 
jc.  ifuiiitty  IS  to  be  paid  inay  e.\l;,i(.r.sir 
y-^in:cti  fbe  end  of  thy  d«^rt{;ed  perit.-d  of 
*.h?  ina'.itty,  it  wilJho  ri^:«;s8nry  to 
.■.ilc(if.7.t^  J  4p,?r'.  ;i»  .se!:t:oa  r'iiO  ia;:rat.-v 
tV." ir  thr^t  fikt?s  into  a?;  o;.r.t  the  tacts 
nd  ;;r<:am.^rj!m:es  th.^t  may  irxha'ist  thrf 
•- isrorfynd. 

'  ic)  LiccjfitR  and  ^truibsr  mcuKsf: i  A  5 

^rctf-fmn!  erjoymtnt.  A  ^;-.s(»d.;-d 
itjction  7520  income  fai  tor  for  an 
irdinary  (n:.jme  interest  js  not  to  ftrr 
a*a  to  de»ern-.ine  the  present  value  of 
m  la-.Gme  or  similar  interest  in  trust  for 
z  te-ai  of  years,  or  tor  the  life  of  one  or 
caocv  indv^idtial.s.  unless  the  effect  of 
d;e  tru.-.t,  will,  or  other  governintj 
initrumettt  is  to  provide  the  infrome 
Tenetlcian/  vt^ith  that  degree  of 
oeneftcial  enjoyment  of  the  propcTfy 
durittf*  the  te-rn  of  the  income  interest 
diat  the  principles  of  the  law  of  trusts 
iccord  to  a  person  who  is  unqualifiedly 
desrgnited  as  the  income  befieficiary  of 
a  trust  for  a  similar  period  of  time  This 
degree  of  beneficial  enjoyment  is 


provided  only  if  it  was  tfie  transhrror's 
latent,  as  manifested  by  the  provisions 
-»f  the  gov';rning  instrument  and  the 
surrounding  (.ircumstances.  th-it  the 
trust  provide  an  mcome  uitearst  for  th^v 
tncome  beafcfir.iacy  during  the  spei.ifi'jd 
period  uf  time  that  is  consistent  with  thi-t 
vtilue  of  the  tmst  corpus  and  wid-  its 
preservation  in  detern'.irnug  wh».-rhf;r  i 
fruit  arrangement  c-viden-j.es  that 
intention,  the  treatment  rtqaired  or 
permitted  ./uith  respetit  to  iridividi'-al        '• 
Uern:»  must  be  considered  in  reiatsun  '".: 
fb^  entire  sysfv3rn  provided  for  ;n  th- 
idauui.stratuifi  of  the  subJK.t  trusr 
y.iKiujdy.  in  determining  the  prese.!? 
■■nb»-  of  the  right  to  use  f  angir.t*- 
prop^-ty  f  whether  or  not  in  tr^ ,;   :  .r 
'jC':;  or  mor^  ars;.a.-iuring  lives  ar  •.^■...er 
>p>rcd7i-sj  period  of  time,  the  ititerest  r;rf» 
'.locapantat  prescribed  under  sec?io{i 
r';20  and  'Jl  25.7520-1  is  not  to  he  used 
'unless,  durmg  :he  specit't-d  period  thw 
beneft'.tjry  is  entitled  to  that  degree  -it 
•ise,  possession,  and  enjoyment  of  the 
property  that  an  outright  ovirier  would 
be  entitled  to  exercise  dsjfing  a  s..::';!;ir 
p'-r"'id  oftiniM. 

[ii)  Da'pr:i)na>  ofrncoi'ir'  a-'  d  -r-rp'tiy 
A  standard  seritioa  7520  in'-.oiae  factor 
for  an  ordins'-g  income  inti>re,st  is  not  tn 
be  a-atd  to  v'lJite  ;tf:  incotite  m/erest  or 
iimihr  laterest  w  property  for  i  term  ot 
y-M.-s  nr  for  ofte  or  nice  mt-as'iritig 
[•«es,  if — 

ill  The  tru.,f,  wiEl,  or  utber  j^jover-ninn 
in.strument  wquires  or  permits  th^; 
bert^^!r.i,-iry's  iri<';ctm>'  or  odicr  "ctjfiytrri-'rii- 
'o  ht?  ywithheld.  divtir+f-d,  or 
-iccf.uimlau-jd  for  another  persit.-f.; 
ne:.etff  without  tf'j?  con  vat  fif  t[?i-' 
•acoctif?  b^^hefif.iary;  or 

(^l  I  he  governing  in:=cr,i;nfni'  rt'-jjir.-, 
sr  permitj  f.nj.-,i  carpus  to  be  vjirhd-nwt'. 
fr«m  ti;'7  tmst  f >r  another  peison's 
kht-iifi.*  Without  the  »;;onsent  of  Iht 
_i::':c?cntfbenef;c(ary  during  the  irrcuut.  • 
b»,*n^;'i'.:i;r/'s  form  of  enjoy  tnent  ;u(d 
^.Vithiiut  icr'Guntibdity  tc'the  r;;;  .irr:- 
^•ii'.i-tivuary  for  s; .'jh  diversion. 

(tit}  Rtnit'.irrd'^r  nnd ravir^i'mar/ 
ivttrrt^fiiii.  A. standard  section  7520 
rbCE.raiader  interest  factor  for  -an  ord'.f.iry 
^■?;tn ;uuder  or  reversionary  interest  is  n-jt 
•  J  be  u  «:d  to  determine  the  present 
'.aJue  of  a  remainder  or  reversionary 
mtefest  (whedter  in  trust  or  otherwise) 
urdess,  consistent  with  the  preservafi'it; 
^r.d  prot'st;tion  rhat  rhe  law  of  Iru.sts 
would  provide  for  a  person  who  ts 
unqualifiedly  designated  as  the 
remainder  beneficiary  of  a  tatst  for  i 
similar  duration,  the  effect  of  the 
administrative  and  dispositive 
provisions  for  the  interest  or  interests 
that  precede  the  remainder  or 
reversionary  interest  is  to  assure  that  die 
property  will  be  adequately  preserved 
aid  proter ted  from  erasion,  invasion. 
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di-|'i!i:j'on.  or  flnmaw  i>r!t'!  the 


!;rr).;;- 
l'ff;i:;. 


r';i);!;;!(it;r«r  rrfvers-r-nory  inii^r«'.,r  !r-k«!s 
'  )T"  t  in  i_>(;<i'H:-;;!on  anH  !:ii;(>y;n<  i;!.  This 
i'  ,:■■••     ■'^5.>rr^';orval''-)ii  a.'id  !ir!'.i»v:t<.:)n  »s 
ti  oiiy  if  it  v»'3:s  i!;e  tr,:;js(i.!c-"s 
>,  :i.:)i)iff.;<(r.J  h-/  ihe  provj-icns 

■  ■'■   -      ■  'n:/;S,  tl.rt  thf  ;-i;r-f! , 

•'    ,         ''H  ptovH('th:-.'r*fa!:!^;i<{.:i  .  - 

i;:H}:^;Hris!H;(i  irt'-i"  ••:♦  in  V.H  propctv 

.!!>•;  Pl^'--l'(!  ]r.'\  :-.}-■  fit v,:j  Uit-T'.-t-  .  i:) 

j.":;if>j\.l.  pnoi'id  ir.fxniK  fi;!Kl<;  qri; 
I  a*alt;(i  pikI  r.ri!i>:iiis!e'rf.J  Ui  .k  Ii,i<'v  '  ; 
spt^i  i.:i  mte  r.l  rcfiira.  A  l)w>Kf!f,!«i 
i  jlcrt'st  in  n  poolud  inronio  rit:?d  is  nt»t 
I'ifiijuTily  vjlu!:;d  usin^  n  sf.jndr^rd 
MNiioti  7,,J0  infon^e  or  nimalrtdt  r 
i:itt;rpst  f?H,Ior.  Thu  pre.st^nt  vnhie  o:  a 
beiiufit.ial  intrirest  in  a  pooled  iiii  oine 
fi.nd  is  d  •'iirniinc-i.i.uonJi!!;-  {u  rules 
|uu!  S!  • .     i  rf'-HiiitKicr  factors  prest  rii^i?d 
in  i?  1.H4^((,Hj  of  this  <  !:npti!r|rt!'  Dint- 
Tax  Riimilations}. 

(v)  Iv-.r/mplrs.  'Yho.  provisions  of  ;!iis 
para^rnph  fl))(2)  are  illiistntfd  by  l.'ic 
foilovviiigcxojiip'os: 

/:\(;;jjp/.'  l.—Unprcfhitnc  i^rci^rriv  1  h.- 
di.nor  fransf.-s  coqidratiun  stixli  !jih  tr,!--! 
cndcr  fbp  Mrms  ol  which  .-ill  of  the  trust 
iiii  ii:j-  is  !)«>'«!)!(!  fo  a  (ii.l;!  for  lifo.  A'lrr  IIm- 
«i'  <i'!i  of  l!i(!  iifi!  ir!(  o>nc  boncfuJarv.  th-,i  fnr  } 
is  to  K.Tmi.Mti;  dn«i  lh->  tn;st  propi-iiy  is  to  !h: 
<)istr;!}iiu;i]  to  a  grandchild.  Th«  tr:..-*t 
KiXt  ;t!(..,!fy  aiithurizc?  bnl  tiia:^  j)<tf  n.-ijoin-, 
»f)o  frustf!c  to  rctJiiii  thi;  sh.-)r<!:;  of  st<).:k.  Th'= 
corpuioti!)!)  has  pa:;!  no  dividt-jids  on  tiiis 
stock  diirinu'  the  past  5  yiMrs,  and  rhiin)  is  'lo 
ir.iiii  ;it;on  Irmt  this  policy  wdl  ch.'rgi!  in  tho 
lisM.-  fvituii;.  tfndtjr  applic.,!)!:;  stntc-  law.  tho 
f  C'ri)'ir,it.u!i  is  oonsid-rod  'o  hi;  ;ia  ailixmi.tcly 
sou.'id  gr.>vv»h  Invr<;tni.;:it  for  ,i  f>u;l  w,th 
o'.vi  (;.il~,rd  itivostmrnts  biM  jnsc  ihe 
(.(.rp:ir.i'r.))i's  pra(  ti; .;  of  rc-taini!)^  i:s 
i;.irnii-.gs  his caw.sod  the  viduir  of  tho 
corjjorrtSlon  st<v;k  tti  ini.riMMi 
«;omni,::is,irnfely  rath  year.  Th<-  ftuls  i,i,<i 
c.irciin^st.incf's,  im  li"!;n[»  ..npliciiiiU;  slat'? 
I.nv.  indi.  riti!  th.it  the  i..C'>in>j  ;,■  :;firiiirv 
woKid  not  havtt  th(!  irj^ai  .  '-ht  Ui  c;;mnnl  tin- 
fiiist!;!-  to  mdkfj  i|K!  t.-us»  en  mis  pnxhjctiv; 
it»  (  or.ffiniiity  v%ifh  (h;;  rrqiii:..!ri.r:>i's  f.-r  ;j 
li!.!im('  tr  isJ  ir,i:oin«  ititorest  under 
;i!)p!ic,tl)!c  lt>  dl  \nw.  1  horcfoie,  «h<;  iifi- 
licomr  cili  rest  in  this  f:.is«  is  coo'si  !i  red 
norijirodiictiv.!.  ("Miisrqi'cntly,  tho  inoMtn; 
in!i'.r>.sl  r.Uiy  not  ho  valued  ;,i  tii.-iri.diy  ;irdcr 
ihis  s;;.:i.i;n. 

Kx'iinfifii  i'.-  UumfLiary's  ihbi  h,  mukc 
trijs!  (jiodndivK.  The  fucts  an;  the  sunjt'  vm  in 
K.miiii.L:.  i,  cxci'i  t  (n-it  tie  Jiustre  is  not 
sp:ii;it(  -illy  auchtjiiiicd  to  jc-;;)!!)  f!-f  .-■;);•:►■>'  :■/> 
co'pi>;;it>in  s!o(.k.  Fur*!..'.,  the  •  ;n'n:  of  if-; 
l.'is;  Sij-.-.^caUy  |5:..v;.;<:  *h.i(  ili.i  iifo  ]•;<  .,u".- 
U'.?<ui  .'.'fyin-y  rcquiru  the  tn-sific  V)  :r).-k't 
liic  irssf  r.orpus  |;r.,dtJCUVH  consislnu  wi'jj 
inc5)!:;i;  y  :f;!.i  standards  for  t^^^l■;  urdi^r 
.•ip.p-i:-:  liiK.  -taiy  l:i-.v.  ("ndor  XhaX  i-;\v,  ;hi! 
mijiiip.-.m  nify  of  inctno  fhaf  a  pr<id,jciiv; 
In::  t  ii-.;!v  prodiu.o  i:;  ■.i;l)Sii..ifi;il!y  !)'-liiw  tli.> 
sedion  /f.^O  intcTfst  rcitr.  oj»  ih..>  vaii::it!;,:i 
•iatrt.  In  this  rniic.  lxH;aii«:o  th!:  inccinc 


U;ii"fi{:rary  1ms  thn  right  to  c  nip.'!  the 
{.-'•  :-o..'  f«  make  Iht'  trust  pr?jdi;(  tivo  f«ir 
tiorpc-  -s  of  .ippii!:ahl<;  lot^d  law  di.ring  thu 
l;Oiic(i(:iary's  lifftinnv,  th-^  iiu/mn!  ininn  ^t  is 
'  <»..Md«,<  d  ,tn  (iidin*-!  V  iintjirp  inir.-pjbi  for 
.  p>.K:.;««U.!Phis  n.:':f>^^;p:,./Tui  tho  it..!j,Uid 
S'-.-;:  ,H  7',U)  !i';'  iti.  .njfi  f;;i.i,,r  mav  ft"  :i.-'.;d 
to  dttimii'iC  »hn  vph:e',f  •!„>  incij-i'   n   . ,) 
II  '>■;••. f!j,  ill  ihtj. (a-(;')f  j/jltf  n,.''i 
r)-..-|jl«T'a.  Vj^'ii.  if -hk'  d'l"')!  -.»-:•.  . 
i:i.  .,ii>.-  bciicfl.  iury  »!,..  i-.dVi,;  of 'I .!  hvki.A: 
I  ;».  ri--,t  -.you.'d  tx:  •jnjsiferd  ;!i  J-o  z'.?fi!  a 
<l'ts  sitij.\li.)ii.  iU'.t  fi  1  i  27?.'u-2. 

«';,;  /•;:•/«/  lh;ijj:;p^-;y,  1  );„  ,p...,  ^   -^  .,„  ,^ 
.rp'm  *'.!  .  l-;-r  r.orv?..,.i!ion  ;!i«kviO(th 
SI  LU'i.lH'O  t,,  a  iriist.  TIm   l/::::t  v.iil  j-.y  J  ,, 

p;!-o:t|s^;>on(ir,.r>r-ai;yrr:;.i;-.  ,iic.;sh..i- 
o'h'.r  propi-f"  (..  tlv d.ri-r  fcr  !•} ynais cr 
iH.iii  thn  d-in:  .rs  pr>..r  .1.-  ,th.  I  Ipi.n  lh<! 
l-rinir.vJionofdiotrti:';.  IhtTtn  si  prup-.rfv  . : 
fo  »)!!  dislribiHird  t-.  th(;  do;i.,!'s  j.irh«.  TK> 
s'^vtio::  7520  ro'*i  fV)r  tin;  n;.)i:th  of  :hr'  traiisS-r 
i:  8.2  p'-rr-,;nt.  TiitM:i>rpoi.;'ion  h;!s  paid  r.o 
d;vi,l..i)i!s  on  tii<;  stock  duri.ia  dv:  pWf  5 

<  <ars.  ar.d  th<Tu  is  no  indi(.afiori  that  this 
piil!(  V  'Aill  chanuf  i^i  th';  nc.u  fi;lurc!.  l'iit!<  r 
i!pp!i(..ah!(;  stat.;  law,  iln;  coqjorati.di  Is 

<  o;-,sid!T,'.i  to  t)t?  a  sound  invrstmtinf  for  a 
tr;!St  with  divnrsiiicd  iiiv<.'s'rD"nls  l)C(.,.isi' 
f..?'  corporation's  pr;;(  tiin  of  rctaiiiinj'  its 
<-.!rf)ini;s  has  caiisod  tin;  valup  of  the 
I  orporation  stock  to  j^rovv  (:oni(jion«iira'''iv 
tM!  Ji  yoar.  (>)nsld.'rin)>  t!;o  fi  pjnr.  prit  aniijiity 
pi;yucit  r,!lt:  asMJ  the  3  2  pcrt.cnt  suction  7:,20 
ir'.T.^M  rate,  th"  trust  corpus  is  cmsidcrf^d 
s-  nfif.iw.t  to  pay  this  annujtv  lor  tho  .>}itifo 
10-v<?iT  tijriTi  of  thi;  tiust.  or  .-vpn  iiui.-rinili  !\ 
Thiis.  thoiT/i  thf.  trust  .-ivsofs  not  lik.dv  to 
<vni  dividop.d  income  during  th<!  ti-nn  of  Iho 
triisf,  till'  asso'.s  would  be  asMimi'd  to 
lippr'icisfo  at  thu  rato  of  fi.2  p'wcnt  per  yi:.:r 
if  thi^ri;  woa-  no  inconjc.  ■nu;r(;for.->.  (hr^  trust  s 
s.-de  iini!itm(!iU  in  this  cotiiorntion  is  not 
irspcclijd  ioadvnts.!l\  affoct  the  !nl<Tr«;t  of 
I'iriicr  the  annuit-'  i)c'n<rii:;,.Ty  or  the 
rcni.iinder  h-^noRci^  ry.  Th,;  tnist  spec iti.  ally 
ac.tiiorizcs  but  docs  :;ot  ;';niJir';  ;hf  tnisri;i! 
to  r^'fain  !hr  sharos  of  stock*.  AithouKh  it 
appA-ars  that  n..ifhor  bene  ficiaiy  would  Ik' 
able  to  coinpid  th(>  tnj-  tcv  to  n:";;k«  the  In.si 
co.'-pus  produ-t;  invcsinvjtit  i'jojm.-r.  thi' 
iiiinuiiy  inti^-i!st  in  thisc.j>;n  is(oiisid'r<-.i  to 
ho  a:i  c; ,.')!. aiy  annuity  Jriti-rcst,  and  .'.  vr»  tiiat 
7~j;',0  annuity  factor  n;ay  hi!  o?:.!  tii 
d-'-'-miiw  tho  present  v.d  i.'  of  ihi;  an  .uity. 
Ill  thi«  cis.!.  'ho  sc(  c:on  /"iJOanntdly  factor 
wiild  rnprcy-nt  thn  rinht  to  n.f."ivc-  .SI  iW  n.  r 
y<  ..r  lor  a  tc-nn  of  ?0  years  or  the  pi  ioi  .i/;;,:li 
of  .<  i>;rscr,i  aj;*;  60. 

E>:amp}o  4. — Ihvtmst  funthJ  w.l'j 
iin}j,  ■'ii:'  iivi:  frafjtrty.  fhft  facts  arc  t!n; 
sa;;)-^  as  in  Ex-iuq^^c  .V.  ox.  cj;f  thai  die  doiicf 
has  nitaih-nd  a  unicust  :r.1<!r.;sl  fr;;;  d  t')  7 
pi."  i')|t  of  d:f:  vai.!'.-.  #»i  f.'otni.sj  projimtv, 
vai'jt.:  .'SMf  il!»;b.;^,i:j.:ir,};oi  c:i  fi  y«Mr. 
Al'ho'jtjh  til!'.  Snjst  i^'rp'js  is  t}>vi;:;t.tit»-.. 
pi'.d!'  i!-;'.  the  pw.~, —^  vil  IK  of  tiic  done-:  s 
r'j!ni:r;d  un'trfst  inl':r:st  ri.iy fn! d'J.:.rrTi;-..-d 
by  usi.r>3  »h.!  Sfction  7-">2»»  iir.r.nj.sl  hit.  .r  f.ir 
a  '(■:  in  oi  vcjfs  or  a  p-:.-T  licaiii. 

Aa(j/;)/.',',-  .5.— ^.,'.',  •;;,/.i; '.Y.Tp.',.s  in  en  u.tc,t..iv 
lj.i.--t   I  hi!  do^iur.  wl.i,  IS  ,i^|.  f,o  MjiJ  iij  nc:ii:.d 
h;  .Htii  traiiv'.rrs  p.'op"r:>  '.voitii  .S i .OiJO.fiOi) 
!c  a  trast.  T:.!.-  tru^t  va','.  pay  hH)  pcrcc;:! 
(5100  nw  per  vca; )  .-rniiiiifv  to  a  chr.iitaldt! 


'.(.;iC!,Aiiio!i  foi  ;hc  i.fcoftl  odoi!i,r,  aii.-  .■.■\ 
r:-n:aiii,tcr  is  1;.  h,-  .!■  r'rlh.'cd  'u  )h,;  ,P-,»oJ  s 
child  T*-."  s.i.iio.i  7.'20  n'c  for  d.c  .r,!:;:,!i>  t  f 
Ihcctr.iiisf..-;  is  i>a  ;-nrf.->;;i.  B.vjiiisc  ;}  e  ifl 
p<!fc«.:!t  .-'unuity  j)ayi,.it  raJo  es<  .x-i.  i.'u; ;.  'i 
p-.-onit -iKowK! ui,tJ gi'iwili  r.,ie  i' 
isi  xpcilod  uu;v^.- ,  Hjitc  :-.u  h  • 
annuity  puy-.tui  sn.i;:,!  )  . 
pr-nressiV(,{v  I  i.ijir  »:• 
uicri-^t  r.!'.-(.!(ifi  jV., 
«if  ?TJO  oDO  |K!r  v'u  V, . 

Si  l»<K).nt,0  .rii"f  f  ,,r;,us  -.a  IH  \.-,itv.  -i;.;.  •  ,    ; 
pa>  ■■:.,■:■,'.  iit  !.»-(■  ;!ii.!  :•■?  t.hr:  tH-.h  yi.M  -.v,;! 
<'.-?s:::t  (.?  araiia!  p.:y/n'tiit  oi  ■«<2.7I/ 
I'dd.  ■  V,..  lion  r.v'(i.  shr  str.tia.ird  lif.' ,,  •.   .; y 
ia.,!':--s an; t'Tscd  on  thi; .!ss.;inpijf.,-.  d.i!  .triv 
p<v.-!.:u  !:,i,y  .a;r,i>c  i.-i.Ti!  .•gr.  ItCI.  Thi: 
ir-  .ns  ihal  ti:,;  ,t  i.vhwd  Nfi-  a.n.jiJy  ft-  s.r 
for  .me  ff')  (!>  af)**-))  (nki's  inio  acc.faiiij  •»!.! 
soji.iratc  pr.jijahdiii.;:-  tii.it  a  person  ;<>■,*' '''» 
iii.-.y  -iin'ivc  to  r-(  .;•.  ;  .:..,,h  of  50  ditti-rr  :.l 
u;!!,aity  jj-.tymi-i'ts.  fjowci.ir.  in  tho  pr'..v:tii 
1  a^f.  ;,•<>(  .-i.iSK  oi  :h.!  c  roding  •urp^.s,  (i)i> 
p''r> nr.  a^r  ()(>  can  be  as>um"d  to  .-ottrj .,.  i.,, 
morr  :han  17  .S10!;.()C()  annuity  pay!j:<'ni.s, 
n-i-ardii'ssof  h.w  i.,ii«  that  -w  rsonii:i>>hf 
«urvivf.  1  h>-r.  Ion:,  fn»;  .stand..rd  Ido  ar..-i:ii!\ 
f.'ctor  fo-  a  p.T-;oh  ap.>  m  ('!.B535)  is  r.ttt 
app!i(  „li!.!  in  this  ( .cic.  .■:r,(l  special  s-'ction 
7r).;'(l  r.ctuiily  fai.ti.rs  d.at  lako  into  at  counl 
tho  Ut-v.ar  liinitotion  on  th.;  annuity  payou! 
nii.si  !m;  i>s'>d.  Thi-  sp.cia!  annuity  {.-((.i.ir  r.,r 
the  pscscnt  valu!-  ol  ;!!■>  tijjhl  t<i  nsc-.i;  $hki 
per  VIM."  for  17  yi-ars  or  until  Iho  prior  death 
of  a  p.-rson  aR.-  fit)  is  S3.t,1 2 1 ,  and  th.-  «.)).•<  ,..) 
fac  tor  for  tht'  |).'t>--.-nf  valjc  of  the-  rij^ht  !  i 
r<'c.-ivrSl.tK)  in  1H  years  if  a  p'T^-«n  i-e  r,!i 
surviMjs  is  S.ia.Ki.  Ti,t;  pn'senl  vah..-  ui  tlu- 
chariLiiiii-  anii'iifv  inl'-o-st  is  S.-l()V  JWJ 
(SltJ!;.iHI()X(ib!2I  phis  S)^,712  X  .lit  jt,| 

(.0  MnrtnUtyihmpoat'nt.  Tin- 
i'iurtalJivcoin|)oiii'nt  prr-scrilwd  nvjin 
Sf;(:tic>n  7.520  is  not  to  be  iist;d  to 
d<d(;rn);i!(?  C;^  proscnt  value  of  an 
situiuity,  iiicoma  iiilcTiJsf,  roniairid.  r 
ifitorf'st,  or  revifpsionary  in'orost  ii  ao 
individ!!  d  who  is  a  nit^.-'sJirinn  life  die 
or  i.s  I.Miiiiiially  ill  a!  the  ti  no  tlu!  ^cfi 
i.-:  <  oi-.ipletod.  For  piirpo-sos  of  this' 
pTtKiaph  (bjO),  an  individual  who  is 
kuuw'i  fo  havo  ,t:;  i.icurablo  illness  or 
rtbcr  viricrioratinx  phydi-o!  f.oiidifiuu  i  , 
«;o;!si(!"n!(i  ieniiiiia.i;.  ill  if  {hc'c  is  al 
least  a  ."^O  peri;cid  prohaiidity  Ibaj'tt!.- 
ip.df  vidijal  will  Hit;  vvithin  1  yc.i-. 

(4)  Lxainp'f.  1  !>>•  provtsiocs  af 
p;.r.-:grapit  (b)(.1)  rd  Ibi.s  softion  at'! 
iliu-^trr..-v;d  by  f'u'  f-dlowini' fixa'opl.- 

>;.V'i;;?p/.'.—  T'-iv.uuil  /;,'.}» s.s.  T\-r  ,{,..„„ 
I-:::;:  i'.;r.  pioji-ity  v.ivt-i  SJ.<X.H),0:;t; !,. ., 
ctiild  i'.  e>ici'atU'>:fo;  il- cliiM's  p-  ■  ■        c 
|:.-.y  If:    Onr.i.-SK!  I  f;jlt.  ;,■'.!  •,'.  :r  j? 
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DEPARTMErrr  OF  EDUCA-npN 

Direct  Grant  Programs  and  fellowship 
Programs 

AGENCY:  Department  of  Educ|tion 
ACTION:  Notice  inviting  appli 
new  awards  for  fiscal  year 
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SUMMARY:  The  Secretary  invi 
applications  for  new  awards 
year  (FY)  1995  under  some  o 
Department's  direct  grant  anc 
fellowship  programs  and 
deadline  dates  for  the  transm 
applications  under  these 
combined  application  notice 
fiscal  and  programmatic  in 
potential  applicants  under  th 
Department's  programs  ann 
this  issue  of  the  Fedoral 
notice  also  lists  FY  1995 
previously  announced  in  the 
Register. 

DATES:  The  chart  for  each  pri 
office  (Charts  1  through  6)  in 
following  dates  for  each  progia 
competition:  the  date  on  whi 
applications  will  be  available 
deadline  for  submission  of  a 
and — for  programs  subject  to 
Order  (EO)  12372  (I 
Review  of  Federal  Programs) 
deadline  date  for  transmittal 
Process  Recommendations  by 
Single  Points  of  Contact 
comments  by  other  interested 
ADDRESSES:  For  Applications 
Information:  The  address  and 
number  for  obtaining  applicat 
or  further  information  about, 
are  in  the  application  notice 
program. 

For  Users  of  TDD  or  FIPS: 
who  use  a  telecommunication  > 
for  the  deaf  (TDD)  may  call  th 
number,  if  any,  listed  in  the  i 
application  notices.  If  a  TDD 
not  listed  for  a  given  program, 
individuals  who  use  a  TDD  m 
Federal  Information  Relay  Ser- 
(FIRS)  at  1-800-877-8339  bet 
a.m.  and  8  p.m..  Eastern  time, 
through  Friday. 

For  Intergovernmental  Pevit 
address  for  transmitting 
recommendations  and  com 
intergovernmental  review  is  ir 
appendix  to  this  notice.  The  a 
also  contains  the  addresses  of 
individual  SPOCs. 

For  Electronic  Access  to  Infc 
Information  about  the  Depart 
funding  opportunities,  includ 
of  application  notices  for  d 
grant  competitions,  can  be  vief- 
the  Department's  electronic 
board  (ED  Board),  telephone 
9950;  or  on  the  Internet  Goph 
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at  GOPHER.ED.GOV  (under 
Announcements,  Bulletins  and  Press 
Releases).  However,  the  official 
application  notice  for  a  discretionary 
grant  competition  is  the  notice 
published  in  the  Federal  Register. 
SUPPLEMENTARY  INFORMATION:  The 
Department's  first  combined  application 
notice  was  published  in  September 
1989.  It  was  based  on  the  idea — 
subsequently  affirmed  by  numerous 
parties  in  the  educational  community — 
that  placing  as  many  application  notices 
as  possible  in  a  single  notice  would 
assist  potential  applicants  in  planning 
projects  and  activities.  In  the 
intervening  years,  other  issues  affecting 
the  application  and  grant  award 
processes  were  identified,  including  the 
view  of  a  number  of  potential  applicants 
that  the  Department's  schedule  for  grant 
awards  did  not  allow  grantees  sufficient 
time  to  implement  departmentally 
assisted  projects  before  the  start  of  the 
academic  year. 

As  part  of  the  Administration's  goal  to 
"reinvent"  the  Federal  Government,  a 
departmentwide  Quality  Improvement 
Team  examined  the  Department's  grant 
procedures  and  how  these  procedures 
affect  the  timely  award  of  grants.  The 
team's  recommendations,  which  have 
been  adopted  by  the  Secretary,  will 
result  in  a  number  of  changes  in  the  way 
the  Department  announces  and  awards 
grants  under  the  Department's 
programs. 

'  In  order  to  announce  and  award 
grants  to  accommodate  the  academic 
year,  the  Secretary  determined  that 
grants  should  be  awarded  during  the 
preceding  spring,  to  the  maximum 
extent  possible.  To  allow  applicants 
more  time  to  prepare  applications  and 
the  Department  the  necessary  time  to 
process  those  applications,  the  Secretary 
further  determined  that  application 
announcements  should  be  published  in 
the  spring  preceding  the  year  in  which 
the  grants  will  be  awarded. 

Thus,  it  is  the  Secretary's  intent  to 
publish  the  Department's  annual 
coml)ined  application  notice  in  the 
spring  rather  than  in  September,  as  has 
been  the  case  until  now.  This  policy 
will  take  full  effect  with  the 
announcement  of  grants  for  FY  1996. 
For  this  transition  year  the  combined 
notice  for  FY  1995  is  being  published  in 
two  sections — one  now,  announcing  as 
many  programs  and  competitions  as 
possible  at  this  time,  and  the  other  in 
September,  announcing  the  remainder 
of  the  Department's  programs  and 
competitions. 

Thus,  this  notice  contains  those 
application  announcements  that  the 
Department  is  able  to  publish  at  this 
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time,  and  references  application  notices 
for  FY  1995  that  were  published  beforfi 
this  combined  notice.  Readers  should 
note  that,  unlike  previous  combined 
notices,  this  notice  does  not  list — or  give 
estimated  dates  for — programs  and 
competitions  for  which  application 
notices  are  to  be  published  at  a  later 
date.  Those  programs  and  competitions 
will  be  listed  in  the  September 
combined  notice. 

Among  the  programs  and 
competitions  omitted  from  this  notice 
are  those  governed  by  statutes  that  are 
undergoing  congressional 
reauthorization.  These  include  programs 
administered  by  the  Office  of  Bilingual 
Education  and  Minority  Languages 
Affairs  and  the  Office  of  Elementary-  and 
Secondary  Education,  and  some 
program.s  of  the  Office  of  Educational 
Research  and  Improvement. 

Also  omitted  from  this  notice  are 
programs  and  competitions  to  be 
governed  by  new  regulations  or  funding 
priorities  that  have  not  yet  been  issued 
in  final  form.  In  addition,  this  notice 
does  not  contain  programs  and 
competitions  that  will  use  application 
forms  not  yet  approved  by  the  Office  of 
Management  and  Budget  under  the 
Paperwork  Reduction  Act  of  1980. 

The  Secretary  anticipates  that  most  of 
the  Department's  remaining  application 
notices  for  new  awards  for  FY  1995  will 
be  included  in  the  second  section  of  the 
combined  notice,  to  be  issued  in 
September  1994,  or  published  as 
separate  application  notices  before  then. 
The  September  document  will  reference 
all  programs  and  competitions 
announced  in  this  notice,  as  well  as  any 
for  which  application  notices  will  have 
been  published  in  the  interim. 

VVitnin  the  next  month  the  Secretary 
intends  to  publish  in  the  Federal 
Register  amendments  to  the  Education 
Department  General  Administrative 
Regulations  (EDGAR)  that  will  change 
how  the  Department  makes  non- 
competing  continuation  discretionary 
grant  awards  for  multi-year  projects. 
The  amendments  will  eliminate  the 
requirement  that  a  recipient  submit  an 
application  for  a  continuation  award. 
Instead,  the  due  dates  for  performance 
reports  will  be  adjusted  so  that  they  can 
be  used  to  determine  whether  the 
recipient  has  met  the  criteria  for 
receiving  the  continuation  award.  This 
action  is  being  taken  to  improve  the 
effectiveness,  integrity,  and  quality  of 
the  grant  award  process  and  the  projects 
that  the  Department  funds. 

The  amendments  will  affect  the 
information  that  an  applicant  must 
submit  to  the  Department  when  it 
applies  for  a  new  grant  for  a  muhi-year 
project.  Specifically,  the  applicant 


would  submit  a  detailed  budget  for  the 
entire  project  period,  rather  than  for 
only  the  first  budget  period  of  the 
.  project.  This  combined  application 
notice  announces  the  amount  the 
Secretary  intends  to  award  for  only  the 
first  budget  period  of  a  muhi-year 
project.  In  the  application  package  for 
an  individual  program  or  competition, 
applicants  will  receive  information 
about  the  amount  the  Secretary  intends 
to  make  available  for  each  year  of  a 
multi-year  project.  That  will  enable  an 
applicant  to  provide  a  detailed  budget 
foreoi.h  >ear  of  the  grant,  as  will  be 
required  by  the  amended  regulations. 

Organi/ation  of  Notice 

Each  principal  program  office  is 
assigned  a  separate  chart  as  follows 

Chart  1— Office  of  Bilingual 
Education  and  Minority  Languages 
Affairs. 

Chart  2— Office  of  Educational 
Research  and  Improvement. 

Chart  3— Office  of  Elementary  and 
Secondary  Education. 

Chart  4— Office  of  Post.secondary 
Education. 

Chart  5— Office  of  Special  Education 
and  Rehabilitative  Services. 

Chart  6— Office  of  Vocational  and 
Adult  Education. 

Each  of  the  charts  that  lists  individu.il 
programs  or  competitions  contains  the 
following  information: 

•  The  CFDA  number  and  the  name  of 
each  affected  program. 

•  The  date  of  availability  of 
applications. 

•  The  deadline  date  for  transmitting 
applications. 

•  For  any  program  subjei  t  to  the 
rt-quirements  of  EO  12372  and  the 
regulations  in  34  CFR  part  79.  the 
deadline  date  for  transmitting  comnipnts 
under  inlergovernmental  review. 

•  Theeslimaff^d  range  of  awards. 

•  The  estimated  a ver.ige  size  ol 
awards. 

•  The  estimated  number  of  awards 
For  programs  or  competitions  that 

have  already  published  in  the  Federal 
Register  application  notices  for  FY  190.T 
grants,  the  chart  references  the  d.ile  and 
pr:ge  number  of  the  noti(e. 

Following  the  (hart  for  eai  h  prnnipal 
program  ofiice  are  additional  details  for 
each  aliectod  program  with  an 
application  notice  in  this  <  ombined 
notice,  including — 

•  A  brief  statement  ot  the  piirpnM-  of 
the  program; 

•  A  list  of  eligible  applicants: 

•  A  list  of  regulations  applicable  to 
the  program; 

•  Intormation  regarding  priorities,  ii 
any; 

•  Supplemental  infor.Ti.'fiioii.  d 
nccess.'.ry,  regarding  selei  tinn  ( riferia. 


any  fiscal  matters  peculiar  to  the 
program  or  competition,  or  other 
matters; 

•  The  project  period  in  months: 

•  The  name,  address,  and  telephone 
number  of  the  person  or  office  at  the 
Department  to  contact  for  applications 
or  information;  and 

•  A  citation  of  the  statutory  or  other 
legal  authority  for  the  program. 

In  addition,  some  programs  have 
listed  an  estimated  award  date. 

Available  Funds 

The  Congress  has  not  vet  enacted  a 
fiscal  year  1995  appropriation  for.the 
Department  of  Education.  However,  the 
Department  is  publishing  this  notice  in 
order  to  give  potential  applicants 
adequate  time  to  prepare  applications. 
Estimates  of  the  amount  of  funds 
available  for  these  programs  are  based  m 
p.)rt  on  the  President's  1995  budget 
request  and  in  part  on  the  level  of 
funding  available  for  fiscal  year  1994. 
The  Department  of  Edu<:ation  is  not 
Bound  by  any  of  the  E.sfimntes  in  this 
Notice. 

National  Education  Goals 

On  March  31,  1994,  the  President 
signed  into  law  the  Goals  2000:  Edutxife 
America  Act  (Pub.  L.  10.3-227).  The  Ai  I 
enunciates  eight  National  Education 
Goals  for  the  year  2000: 

•  All  children  in  America  will  start 
school  ready  to  learn. 

•  The  high  school  graduation  rate 
will  increase  to  at  least  90  percent. 

•  All  students  will  leave  grades  4.  H. 
and  12  having  demonstrated 
competency  in  challenging  subject 
matter.  im;iuding  English,  mathematics, 
science,  foreign  languages,  ci\  i<;s  and 
government,  economics,  arts,  history, 
and  geography;  and  e\ery  school  in 
America  will  ensure  that  all  students 
learn  lo  use  their  minds  well,  so  they 
may  be  prepared  for  responsible 
citizenship,  fiirther  learning,  and 
productive  uinploymenl  m  our  N;-.ti{ins 
modern  economy. 

•  I  'nitcKl  Slates  students  will  he  fir.vl 
in  the  world  in  matliemalics  .ind  m  ii-;',i  ^■ 
achievement. 

•  livery  adult  American  vvilf  be 
literate  and  will  possess  the  k.'.owkijp- 
aiid  skills  nt.ce.ssary  to  compete  in  a 
^iloli.il  (!(  onomy  and  excri.ise  l|,e  rii;hls 
and  res|)onsibilities  of « ilizenship 

•  Every  .school  in  the  I'nited  .Slates 
will  he  tree  of  drugs,  violent  e.  :nui  the 
iiMOUthorized  presence  of  fir»;!rn:s  and 
all  ohol  and  w\ll  olfer  a  discip!M,ed 
environment  c^iducive  to  learcint. 

•  The  Nat/on's  teaching  Ion  e  vmII 
hitve  access  to  programs  lor  liie 
I  (ii)linued  improvement  of  then 
profession;.!  skills  and  the  «ipj.f,r?in;;lv 


to  acquire  the  know  ledge  and  skills 
needed  to  instruct  and  prepare  all 
American  students  fo/  the  next  century. 

•  Every  school  will  promote 
partnerships  that  will  im  rease  partnt.d 
involvement  and  prirti(.ipation  in 
promoting  the  social,  emotional,  and 
academic  growth  of  children. 

In  developing  this  combined 
application  noti(«  the  Deparlmtnl  h.'.s 
sought  to  ensure  that  programs 
awarding  grants  during  FY  1995  will 
further  achievement  of  the  National 
Education  Goals.  The  Secretary 
encourages  applicants  under  these 
programs  to  consider  the  National 
Education  Goals  in  developing  their 
applications. 

Applicability  of  Section  5301  of  the 
Antj-Drug  Abuse  Act  of  1988 

Some  programs  included  in  this 
combined  application  notic  e  may 
provide  that  a  grant,  fellowship, 
traineeship.  or  other  monetary  bem-hl 
may  be  awarded  to  an  individual  This 
award  may  be  made  to  the  individual 
either  directly  by  the  Department  or  by 
a  grantee  that  receives  Federal  funds  for 
the  piirpo.se  of  providing,  for  example, 
fellowships,  trainee.ships,  or  other 
awards  to  individuals. 

Section  5301  of  the  Anli-Druj;  Abuse 
Act  of  19HH  (Pub.  L.  100-690: 
redesignated  as  section  421  of  Ihe 
Controlled  Substances  Act.  21  V  St.. 
Hfi2)  provides  that  a  sentencing  i  nuri 
may  deny  eligibility  fori.ertr.in  Federjj 
benefits  to  an  iiuiividtinl  (  nnvicfed  of 
drug  trafficking  or  pos.session  Thus,  j.-i 
individual  who  applies  for  a  gram, 
fellowship,  or  other  monetary lK-ni-J,l 
iiiider  a  program  covered  by  "this  nolic  e 
should  understfliid  that,  if  convHted  o( 
drug  trafficking  or  possession,  he  nr  s!,|. 
is  subject  lo  denial  of  eligibility  lor  !h,>l 
benefit  if  the  senteni  ing  court  iisipovi-v 
such  a  s.inction. 

This  denial  applies  whether  tlie 
Federal  beiiefil  is  provided  lo  Ihe 
individu.'il  directly  by  the  Dep;.rt)i..-;il  rr 
IS  provided  through  a  grant.  Ii'ikivvst,,j,. 
traineeship.  or  ollit  r  a\\a.r«l  m.-ide 
Jivail.ible  with  Federal  hinds  f;v  .-, 
grantee. 

Anv  persons  di-leriuineii  lo  hi 
ineligible  tor  Federal  bi'iicfils  umU:  ii.e 
provisions  of  section  .')301  are  listed  id 
the  (;eneral  .Servi(  es  Admimslralif.u  •> 
"Lists  of  Parties  Lvi  hided  Iron,  Fe<!i  r.jl 
IVoctirenienl  or  .Nniiprfu  uremeni 
Progranis." 

Applicability  of  the  Federal  ttfbl 
Collw  tion  Proccdun-s  A«  I  uf  ]!»«»0 

The  programs  .iiuiouni  ed  in  this 
noti(.»!  make  discretionary  .-ivvaids 
subject  Id  the  eligihility  re(:uirtniej;!v  , 
Ihe  Feder.il  Deht  Collecfion  Prnied.-J.- 
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Act  of  1990  (Pub.  L.  101-6- >7:  28  U.S.C. 
3201).  The  Act  provides  th^t  if  there  is 
a  judgment  lien  against  a  debtor's 
property  for  a  debt  to  the  United  States, 
the  debtor  is  not  eligible  tareceive  a 
Federal  grant  or  loan,  except  direct 
payments  to  which  the  debtor  is  entitled 


Char   1.— Office  of  Bilingual  Education  and  Minority  Languages  Affairs 


CFDA  No.  and  r  ame 


Application  notices  tor  all 
li  shed  at  a  future  date  .. 


pro(  rams  will  tie  pub- 


CFDA  No.  and  n  ime 


Library  programs; 

Application  notices  for  an 
published  at  a  future  dati  i 
Fund  for  the  improvement  and 
and  teaching  (FIRST): 
Application  notices  for  all 
pubdshed  at  a  future  date 
OHice  of  research: 

Application  notices  for  aH 

published  at  a  future  dati 

Programs  for  the  improvement 

Application  notices  for  aU 

put)iished  at  a  future  date 

National  center  for  education 

Application  notices  for  ail 

published  at  a  future  date 


(t 


CFDA  No.  and  Ni  me 


Application  notices  for  all 
lished  at  a  futue  date  ... 


CFDA  No.  and  Ni  me 


and  studies  pro- 


research  abroad 


84.016A    Undergraduate     intenational     studies 
and  foreign  language  program 

84017A    lntemat«)nal  research 
gram 

84.019A    FufbngtTt-Hays  faculty 
program 

84.021  A    Fulbright-Hays  group 
program  

84.022A    Futbhgtrt-Hays  doctoral  dissertation  re 
search  abroad  program  ... 

84.031G    Endowment  challenge 

84.055A    Cooperative    educaticjn    program— ad- 
ministration, part  a  projects 


as  beneficiary,  until  the  judgment  is 
paid  in  full  or  otherwise  satisfied. 

Intergovemmeatal  Review  of  Federal 
Programs 

Certain  programs  in  this  notice  are 
subject  to  the  requirements  of  EO  12372 
and  the  regulations  in  34  CFR  part  79. 


These  programs  are  identified  in  Charts 
1  through  6  with  a  date  in  the  column 
headed  "Deadline  for  intergovernmental 
review."  For  further  information,  an 
applicant  under  a  program  subject  to  the 
Executive  order  and  other  parties 
interested  in  that  program — are  directed 
to  the  appendix  to  this  notice. 


Applications 
available 


Application 

deadline 

date 


Deadline  for 
intergovern- 
mental re- 
view 


Estimated  range 
of  awards 


Estimated 

avg.  size  of 

awards 


Estinuted 

number  of 

awards 


Chart  2.— Office  of  Educational  Research  and  Improvement 


programs  wrill  be 
reform  of  schools 
programs  will  be 

programs  will  tie 


practice: 
programs  will  be 


statistics: 

programs  will  be 


Applications 
available 


Application 

deadline 

date 


Deadline  for 
intergovern- 
mental re- 
view 


Estimated  range 
of  awards 


Estimated 

avg.  size  of 

awards 


Estimated 

number  of 

awards 


Chart  3.— Office  of  Elementary  and  Secondary  Education 


progiams  will  be  pub- 


Applicalions 
available 


Application 

deadline 

date 


Deadline  for 
intergovern- 
mental re- 
view 


Estimated  range 
of  awards 


Estimated 

avg.  size  of 

awards 


Estimated 

number  of 

awards 


Chart  4.— Office  of  Postsecondary  Education 


projects  abroad 


grant  program 


Applications 

available 


8/2a'94 

9,'2/94 

8/12/94 

8/26/94 

8/12/94 
4/17/95 

10/21/94 


Application 

deadline 

date 


11/4/94 

11/4/94 

10/28/94 

t0,'21/94 

10/28/94 
6l^6/95 

1/6/95 


Deadline  for 
intergoverrv 
mental  re- 
view 


1/3/95 
N/A 
N/A 
N/A 

N/A 

N/A 


Estimated  range 
of  awards 


S30.000-85.000 

30.000-140.000 

17.000-75.000 

30.000-70.000 

9,000-72.000 
50.000-500.000 

25.000-300.000 


Estimated 

avg.  size  of 

awards 


562.000 

95.588 

38.000 

52.000 

•  29.000 
350.000 

78,125 


Estimated 

nurvber  oi 

awards 


31 

15 

22 

25 

?61 
20 

18 
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Chart  4.— Office  of  Postsecondary  EDucATioN-Continued 


CFDA  No.  and  Name 


/Vpplications 
available 


84.055B  Cooperative  education  program- -dem- 
onst.-ation  projects  

84  055C  Cooperative  education  pi  ogram— re- 
search projects  

t>4.055D  Cooperative  education  prograrrt— train- 
ing and  resource  center  Projticts  

S4  055 E  Cooperative  education  piogranv- ad 
minisfration.  par!  5  proj'^cfs 

W.097A    Law  school  clii'iicnl  expenertcs  program 

84.120  Minor.Iy  sc!snv,s  iTiproverrent  prograirv- 
institutional,  design,  special,  and  c-^cperative 
prcje.'s ; 


84  153A    Business  and  iniema!:onal  eujca!;or 

pfc-g'am  ..  ; 

&4  r02A  Grants  to  institutions  and  ccnsortia  to 
eix-ouiage  women  ancJ  minoiity  purlicrpaton  :n 
<.;  .-iu^te  education  p'ograrn  

W  irTOA  Centers  (or  inter •■;a-.,on£i;  bui.iriess  edu- 
CPJicCi  program 

W  2(7l     Dwight  D.  Eisenhower  leadership  devel 


10,21  ^"94 

10/21/94 

10/21/94 

10/21/94 
127tZ'94 

8/1 2/9-. 


Application 
deadline 
date  ■ 


Deadline  for 
intergovern- 
mental re- 
view 


cpfnent  oiogtam 

^  Per  Jtl'ow- 

•  Iiid'viclua!  fsilo.vshrps 
-  InsJittilion-al  projects 

*  L>es)qr:  Dro;ects. 
■  Si-'jciuI  f^ojects. 
''Gccpt.-.jii'.'e  p.Gjec;o 


8/25."54 

8-3,94 

8/22/04 

:  1/21. '94 


1/6/95 

1/6/'95 

1/6/95 

1/6/95 
2/28/95 

10/-,  494 


3/6/95 

a'6/95 

3/695 

3/5/95 
4/28/95 

12/14.'9.S 


Estimated  range 
cf  awards 


••J^ lli'^L-  J  1''^0/i55 


1 1/7,94 
tC,;S/94 

n.;G."j4 

U2QJ3L 


Estimated 

avg.  size  of 

awards 


l'9/9b 

12/1fe-L'4 


20.000-153,000  100,000 

20,000-150,000  100.000 

20.000-150,000  100.000 

1. 000-75,000  15.000 

:^7  '^.00-250,000  125,000 


'100.000-  1200CO 

.?co,oya 

':  6.000-20,000  18  000 

-20,000-150.000  25,000 

^•200.000-  1/5.000 
500.000 

f  0.000 -100,000  80,C00 


;;o.G!;.'r>-ioc.ooo  eo,oc»o 

-.50,900-360.000  27C.000 

[0<:.,00J-2^j.OOoJ  162,500 


Estimated 

numbei  of 
awards 


2 

2 

2 

60 
13 

13 


10 

18 

50 
12 
16 


FUND  FOR  THE  ib^ROVrWEtn  OP  POSTSECONOARY  EDUCAT'ON  (FIP-Sc)- 


C'DA  I'io  an;!  iJa'T:p 


f4lltf  l^and  t.ji  t,v  irr^j.'ev£ir.ent  of  pcsl- 
'JiTon^-?;?.-/  €-<j'ucat-o=>-i-.iicwat!-,/e  pr&jetic  fc; 
co^'-nv.-.iti'«^jfv,C«  ..:.:. ;. 


AppS-c3iions 
available 


■!'''-/14,-94 


App'/.atiori 

rteac!i::« 

da:e 


ir7i'0-Tj4 


Cf-adl.'nG  lOf 
i:ir&ryciv:rr> 
mi""'Ml  re- 
view 


;^.'2ai;5 


'•:r>X''->J  .-.irxje 
of  .v.y.irds 


S.I  S.OOa-  7.5,000 


Eitim-iied 

avg.  Sij  :^  cf 

awards 


"O.OO'i 


Frflmrjted 
njmbei  of 

5*ttld3 


iLi,t[,  //.'.'( r;».of;rjtio/ 


I 


jttS.  G.*i 

Puipi.-;f  of  Prc.-^^rnm:  To  prdv; .. 
>;.';ii'is  ;-;<  :;»rn;.i:iben  ami  iniiiro.  <> 
isnd,TQrarlu.ite  irisli  uctic-n  in 
ititi..';i:;tinji,T!  -.tn-.iie.s  :>w\  foniij-n 
In?-;mingcs  in  \\y.>.  Uiiite^d  Sta'r'.s. 

hHi^ihli:  (ipfVirnnts:  In.<;tifiitii)ns  oi 
hlghrr  ed!it;atifjn;  cr/rnbl'i.-.lion.s  of 
itiPlitiitiC'^-i  of  !:ij^!'«rr  'iiJucat^cn;  and 
pi)hI;i;,Tr,fi  nonproiil  privatu  .-ij',i-nri«i9. 
.-:',-i  orconizrii'ij.or,.  im  liidinjj 
profession.'il  and  .scholariv  associations. 

Apptirnhli'  rfpi:Intioi}s:  (n)  The 
FdiK  ation  Department  (A-neral 
AdniiniK'mtive  Regulations  (KLK^AKj  in 
34  CFK  parts  74,  75.  77,  79,  82,  85  and 
H6;  and  (b)  The  regulations  for  this 
program  in  34  CFR  parts  655  and  658, 
as  amended  in  the  Federal  Register  on 
June  10.  1993  (58  FR  32574). 


'■'■'i  Ci  K(.."a.;i.';.  .T.u;  ;.('i:t;;n»  f.t>4.0;i-j»  :.i 
ti'U:  V!  c.f  thii  Hh.'hx  Fdii?;y!;«i,?  Art .  1 
l»:r,,  as  :!:iif;uNH}  by  thi:  Hij;!u  r 
niJiiK.itio  1  Auit'.nti'!i.-nts  of  1!?  ;2.  !!.;• 
St'.i  .-f'tr.rv  M".  (;s  pr-.^jroiH  t;  hi 
.■|;»piu;.-iiion.^  ilirjl  r.u.'A  the  iul:ii\\''>iiu 
cn.oij.f  litive  prioii'y.  Tile  St;r:r/,-J;ry 
.■.•.var';.<;  iivt?  ;;oints  to  an  ^pplii  't.v;n  l'-,;<t 
ini,«>i.s  thi.s  r;ijmp»tiiiv!?  priorilv  in  .•> 
p-:ir*iri!!i)r!y  vfier  five  way.  Th«-s(>  pr.in's 
arf;  iji  sdiiilioii  foany  poir.l<i  the 
applii  atioti  TOfiis  iindfr  fhv  s"i:if:fior! 
« riu'ria  for  ti.e.proi'r.iiii: 

Apuiit.ntioiis  from  iiislitiitions  of 
hi>;lKrr  education  or  <:omhinatinns  of 
ir.slit'.itions  tii.it — 

(a)  Require  entering  studt!nts  to  have 
successfully  compioled  at  least  two 
years  of  secondary  school  foroij^n 
langu.igo  instnK:tion; 


III/  ;\«.Hj,t;ff.  ,s„  :-;  ji.-.'jd.iittirjj  sl;;fK;ni  1(. 

(-.;rn  t'.vo  vrars  ')rpo%;=«,'-:r,n:l,-.ry  cr:  iJii 
i.'i  .i  f«;n:ig,n  b!>g;i.'ij-e  or  hi.vu 
ri  iri.m.str.ift-d  t«j<i  i;  lent  e:oir!p(:;4  .i<  i'  i  , 
lii'f  li'it-ij,;!  ioiit;;ri}^t,  or 

|i:}  !n  the  casir  of  a  Uvrj-year  degn.'s; 
f;r.in:tng  inslitwfo,),  ofiV-r'two  yivsrs  ol 
pojf'.((..jii(i,iry  ccrdil  in  a  f.>rf;;;n 

SiipiiIf.iiH-  >ti:i-,  nifi,iiiKnion:  ,\:i 
liiMitiitiuiial  j:r;iiilcu  shnil  pay  a 
p.'iiiiinuai  of  50  penx-iit  of  the  cost  tif 
111'"  |iro)0(.t  lurriM.h  fisf;al  vsar. 

Prrjt^  t  prrind.  24  to  3f>  nion'hs. 

For  Applications  orlnfnnniitinn 
Coii'.cii  t:  (..'hristine  Corny,  U.S. 
Department  of  Fdiic.nfin::,  400  Mai)  l.nid 
AveniiH.  SW.,  VVashini^lon.  DC  2()2'.;2- 
5332.  Ti'lephonit:  (202)  732-6061. 

Prrtiinim  AiithnrUy:  20  U.S.C.  1124. 


J0194 


tFe 


H4.017A    Internationa 
^t'idif!S  Program 

Purpose  of  Program 
grants  to  conduct  resea 
ro  irftprove  and  streng?! 
niadfcm  foreign  langua 
"  ind  other  international 
I'all  understanding  of 
ivhich  the  foreign  !a 
:onifnon!y  used. 

Eligible  Applicants:  I 
^i^^vate  agencies,  ortjiKi 
'-ii  iiufions;  and  indivi 
Ap  pi  I  cable  flegulctio 
Education  Dtp-irtnient 
cXrtniJnistrative  Ri'gti!y.t 
:*CFRparts74.  75,  77 
■^Vt,  aad  (h)  The  regulaf": 
prfjgran!  in  34  CFR  port 
is  atnended  \n  the  Fedc 
■  uiM  10. 1993  158  FR  ^^ 

pr  inn  ties:  Under  34 
■;..>!  ij(t;.  and  34  CFR  6h! 
fb.a  Secretary  gives  preft 
-tppiications  that  niee? 
roUowing  competitive  p 
S':<:rtifary  awards  five  p- 
}p[jik.jtiort  that  meets e 
;'inipfjtitive  priorities  it 
'ttective  way.  These  po 
-jddiHon  to  any  point.s  tl 
virr.s  under  the  select ;o 
urobjnini; 

la}  Studies  and  sur-.i  >, 

■tt-t^d.i  tor  incrtra.set!  or  i; 

fn  ;tnictiOn  in  foreign  lii 

.ttitjins.  or  Other  ii'.ttra.i 

i>(i:!ud!ngi[iedemarii!  fi 

'  •n>.;uaga.iirea.  aad  tiitf: 

ipw;iali:;ts  in  goi'trnrf!«-f 

:td  th-j  private  se^.tor 

(i^)  Stii'diesand  SL.r^ 

rs-,«  oi  graduates  of  prog: 

.  ucjl<.;r  title  VI  otthfiHig' 

'V:f.  rji  amendetf.  t)y  gr  •- 

-  tu'.:itional.  and  priv-j^** 

jc^inli^iiioos:  anffoth'.T 

i-v^vimg  tha  oi'tf.oaiKS  i, 

-tl-i  itii/ene.i.s  of  prrji^r,);;; 

.ndijrtt'ie  Vr 

Pmif'rt  PtTiod.  \Z  to  A- 

tor  Applicattorn  or  li 

"oritnrt:  josa  L.  Mijnir.'j 

Oeprjrttnent  of  Education 

^verirje.  SW..  Washirigj 

i  ft  t  Telephone:  (202)  r 

Pro'^cam  Autlmnty:  20 

•aat'JA    FulhrightH,-y 
f^fieacch  Abroad  Pro<-mi 


Hfifnrrb  and 

To  provide 
ch  and  studie-i 
en  (n.<;trurtiun  t: 
t  es.  area  studies. 
fields  to  pr^y-'-Ah 
places  in 


■ii022A     Fulbngbt-Uo} 
Ovishctation  Research  At< 

Purpose  of  Progmir.  <:  ( 
Kt;s»*art;h  Abroad  Progran 
opportaniti&s  to  faculty  ri 
higher  education  for  rest 
iu  tnodem  foreign  longtui 
Viiidies  (h)  Tiie  DncJoral 
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lgl|K:«.'S  in^ 

itiKt,  2,-id 

litiuns,  •:i".(f 

ua's. 

s  (.alTh.- 
Jns  (ROGARj  £:; 
BO.  H.i.8'5,.Ki'.i 
;;s  tor  ftiis 
65r>  ind  ma. 
al  Register.:. 
'74) 

.  U  astd  Ulnii.i'i, 
t  rmce  to 
ther  of  ttitf 
!0-:f!e.>.  Th- 
in! s  to  an 
ti'crof  f.he>>; 
)  parti:i.!,:jcf. 
if-,  ^re  in 
e  itpp!uattO(« 
r-r't-.-M  fiirrhr- 

jjni.^d 
o;'rtl  fieW-i, 

.-itiutui' 

lij  -J'-if-i  fhi-- 

;!i-i  ■it.rppcirt»i-1 
rT  Ldut:dttia 

.i-i-f!»r 

id 

V.;pp:.^.t-.! 


^n 


o 


>rf.'",'t!r'ic: 
US. 

4i!0  Mary  !..■%; 
!,[X:202f!i- 
i:-H(t72- 

r.S,c:.  !i2. 


Dociorcil 
nnd  Pro^ro  in 

I  The  Faful'y 
offers 
t.nbers  of 
rcti  and  stud-, 
;es  and  arpn 
-.frt.ifinri 


) 


Research  Abroad  Felloivship  Prograni 
provides  opportunities  for  gradiwte 
ifudents  to  engige  in  full  tunc- 
dis.sertalion  research  abroad  in  modwrct 
foreign  langua^;';s  and  area  studies, 

SItgibfe  AppUcnnbi  (nstif -jtions  -ti 
f:.gher  education. 

Appftcahie  Rngu;ai-o:i\:  {u)  T''-.- 
Edu;:atiOfi  DeL>artnteni  C;«neral 
Adr:ur.:str.itv.e  Kfg(.,!atiotis  (EDCAKJ. 
34  CFR  p.3rts  74.  7i.  77,  Hi,  Hi,  Hi  snd 
Hi',  i'xd  (t^j  Tht*  retjulaiior.s  for  these 
pr'>^ri<-'.5  m  .14  CFR  p.^n:i  f,6^  and  fift.5 

f'aaaices:  Under  34  CFR  7t  lu.llcli  li, 
.4  CtlR 663..i^U:{  (High-i-  Fcim.aioM 
'?r:v^cM:::i  ^t».  Mottt-m  Fi."-p:g-:;  l.iU!t;..:.?t;^ 
Tt-auuni;  and  .A.rea  S;!jd=','s — Faculty 
^^.o-itT'inh  A-.: -o.id  Fe'.lovv'-,htp  Frog-iTnl, 
i'.vi  ii  C^R  i-<>J.32l{:»  i^  !i^h<ir,edu<:uUO(! 
PccHc.-'As  m  Mudern  Forest,:!  LiicgM  !g<- 
Fri  tuagand  Area  Stua-.^s — D<j'.tort! 
O.s^v.-totioii  Research  A^ri»ad 
F-itovvshtp  P-'o^raTi)  ?heSecreJar>  mv-> 
an  ibsoiufe  preference  to  ipphuttiocis 
chj»  (neet  the  foilowirg  prlonry.  The 
-  >e':nerary  fucds  only  appiir^anons  :h.j: 
:u^?t  fh:s  abMjhite  prior* tv. 

P.tv?-arch  projects  th  n  tixius  oi<.  ito.  or 
tc.r.Ti.  «A  the  I'oiiowinsJ:  .Mi  iui.  tur.t  Asi  i. 
^outhe  .St  Asia  a;id  it-,:'  F.'is::tu..  .So-a'h 
Ai;u.  the  Near  East.  East  Oatr  il  Europe- 
lad  Eurasia,  arid  the  U'»'>h m 

i\«**<e:  Appliti:;-i..»c.s  tU-i'  fiftjM..,-  p^t>|,-.  f, 

Prnjr   t  Pn'y-d: Thr--;,^  '.0  •'.  1  t(K;i;ihs  Kir 
F.'ix-Xfy  Re.'ie-r.nh  Abrc  -.d;  .ifd  R  "i  \i 
-!tc.'!.  ^  far  D.i.:»ur.il  D  ,.;>'-•?.-'•:  i;: 
Rr-:.i-).h  Ahr.jad. 

F'yf  Applirrttiitas  C'r  (r.!rr"uuin" 
Q'Xif.-t  Tnr\:?.'.u\Xy  Resean:h  Ahro?  { 
Pro4'  .t:;  EI^z"  W3shufgrr;:i,  U.S 
0; j.  -tnit nt  cf  F.d(icatio;i,  4iso  M iry  '..••- i 
.\veni.«.  SW.,  Wri.shingtor',  DC  'IViim- 
■  J  i ;   T^'ephoiit;:  {i02J  7'i2->'.i:7S. 

i^'^r  Do<:':ort!:  Di? :.^"-^i^•^^:^  R,^s»'  ir;  \: 


Miir-Svi  Progr-inr  Kar'.a  Ver  t^'y.■^.  B!  ■■.  k, 
US  D-*;.jrtrr.*'r;tofFd.   .it.on.  4:Hi 
':^.;iry  l.ip.d  Ai'^••".!i^  SW  .  VVash:ri«:tr,n.    • 
CX:  C«!2'):-=:i  '1  Telep^on^r:  f2'i£!  7  i  •- 

Pmt,,';j'rf  .H'lrfio.^K'y;  ij  U.S.f: 

ri4.f!JlA     FidbrightiU'.y-,  fiantfi 
PrnjWt-.  Abroad  Program 

P.  rp^'^e  of  Program:  To  p.-oiule 
grants  to  support  overse.is  projtrfit.-;  in 
traecuui^,  resear<:h.  and  curriculum 
d^-'/tlopment  in  niodrii-n  foreitii^ 
! -uiguages  -and  area  studies  bv  teach-rs. 
>tud^nts,  and  faculty  engaged  in  a 
common  end*^avor.  Projects  us  -y  im. h:dH 
short-terni  seminars,  cirriiuluru 
deveJopa'ent.  group  resea nh  or  sUidy. 
or  advanced  intensive  langit.tue  projei.ts 

Ebgibie  Applicants:  InsJitutions  o» 
t!;^hf-r  »rdii(;.if  ;(ti;;  .St.ite-  rit-cMrrrru'r-rs  o> 


eduf;ation:  nonprofit  private  etlucationnl 
organizations;  and  consortia  of  these 
fv  r«es  of  institutions,  departments,  and 
orwafuzations 

Apphcnble  Hngnlntion^.  (a)  Th,- 
Education  Depa'intent  General 
Adinjnr-itr.itive  KHguiations  (FHGAR;. 
U  CFR  cMrts  74,  75.  77.  rtl).  M.  HZ,  Hr,, 
.vkI  Krt:  (t.i  The  regulations  U)t  fhv^ 
prng.-a:t>.  ui  14  CFR  p.irt  6B4 

Priintii^^ 

Ab-y(:Ue  PrtnnCtcs:  Under  J 4  Cii  R 
r--.i{i:i;(.)!..t)  md  M  CFR  f.64  cj  th.^- 
Se<T'--t3r/  gitts  .=),n  dhsolut'-'  pr-iff-rp-ui  ■-  '  > 
:'.ppfi{.»rio:i:5  tfiat  C4.ix.j  the  follofAins 
prifirity.  The  Se*  rc-tary  Fur'ds  ocly 
opp!(>  atJOKs  fh^i'  c;>««^  this  -.h.^-ti ■:,>.. 
pnoruv: 

Croi  p  proj-vtvs  isat  foi.us  ui.  uivf  ur 
c-.creof  rhe  fofiowing:  Atru..i.  E,«s?  A^;-  < 
the  VVfsf'-irci  Mfirusphf  re.  Socfhea »? 
Asia  :;r,d  the  Pov^fic.  E.Kt  C»^;rrr(f. 
Euro,;^  .ind  F-'r^;,),  the  NV.,r  Fjs?.  ,;i,{ 
"^ou'h  Am  J 

No«e;  .'\[ipli;.,i{;(.:;...  t\iat  pr'.(>f^j-  p.-;,,:-.  :■, 
fi«.uv>*  !ir:  \':i--,K-:i:  C  jnii:«'  V.-;!!  nn^  I.- 

C.V.f.'.Y-.ffnv.jf  Pnonty  V".i.-h:n  tPf^ 
.thsoiuffc  priority  spec(«Se=l  c.  rhi.;  arr    •, 
the  Se;;'s?'jrv,  t..nd«;r  :!4  CFR 
7i.l(r,U:iUl{i)  a.-id  14  CFR  ■1m4  Ji.  iji  .»•, 
pr^,•fere^':^;  ro ;.  j>p!:v:at!onN  rhar  c;e"«  '?.^- 
'olIov\i('i4  iO(5K;ist!!!VB  prici.-;; y.  Thy 
SfcCfi-tufy  tuv:.rds  up  to  fiv-j  poJ.'Js  tu  ;a 
■  ppli!  arron  that  {> ;tt(s  this  c.int,wu?;?(v- 
prioriJy  itj  a  parfi' 


».(;Jive  (.V  'v 


tladyefS:^ 
ThesH  yr,:(i^s  .^re  i«!  .^ddifii-i;;  »o  jtry 
.•)oir:i%  chy  app'K..iir!«.»e5  *?aa'.-.  uitt5»)r  ff  • 
s»'fti.';ij:>  criter;a  fiSr  the  pr jm-.';fn; 

Short-?i-r,ni  Sbctsin^rs  thj?  dt-v  (up  ■:■': 
inpro'-e  forejf^j;  f.uigi.-.ase  :u:d  are  i 
-tudtt.-.  '.?  e!rT{tt-:-' Ty  .i:i(i  v-Mftndir, 
■M  h.oois. 

/fH--te-(  ;/;,7/Pri.>-K>.  VV;:(,.,i  f!,- 
.ihsoIuCH  priority  ?:«r  ^crI  ihir-  W^,??^-;,- 

p-jr?H;i;;a-'y  ifUi-ir'sft-d  i::  'ipp!j;:..N;'i- . 
diat  rit.i«t  :h<}  totl-j-a-tub;  iiivirari.jn  it 
priori-y.  Hi  ive- er,  find-  r  ";i;  CfK 
7S.  ti(;V.  'i'-.;5  ^(t  jpplu.ati'jn  *haf  nu-  r, 
■his  irv  ::.r:or;ai  priority  d  i  ts  nf»f 
r»>cH:%'e  competitive  or  afjsolutf 
preference  over  f»(herappii':afii>.'t-i 

Proj"<;N  ?t- jt  fo(.<iN  on  M  ixuio 

Pmi'^i  ■(  ptTiod^  ■ 

For  shorrr-ra;  ^finui  ir  proita:rs- 1'«-- 
'.\  treks. 

Forcu.-ricul'.ici  deveiop?T:"nt  p-»i|K-' ', 
s;vto  eight  weeks 

Forrfamp  research  or  study  prnc-.  r% 
f'.vo  ?o  tuelve  nuinihs. 

For  AppUrntio'.isi  or  Infirmatintt 
Contact:  Dr  l.ung-hing  Chiao.  Lf.S 
Department  of  Education.  4<U)  Mary!, id. t 
Avenue.  SW.,  Washijigton.  t)C  2(riH_'- 
'VTI2.  Telephone.  (202)  732-*umt 

Proamm  Aiithonly:  22  ( !.S  C: 
^4121*11(^1 


_Fedi-ral  Rei;i&ti;r  /  Vul.  5<J,  No.   Ill   /  l-Yu\.rv.  Inn.;  iO.  nm   I  Nuii, 


:?f>!0: 


/'-.'  Oj J (,"    Fndnmiit'nt  (Jh<i'l"ri<if  Cnint 

Varji si; uj ri>yj^rai}>.  l.'j  [;r<i\   jc 

< .'  hii^jf.T  wiU(.aii--ii  to<.";toiiiMi  nt 
I   ■  rv-i:.*-;  (i)«-!r  ).r!f{r.\vti((!!.t  ('.I'tds 

i:'.:;iKht  Ayphi  .'.tKs.  instilut^oi's  of 

(;••:;•-:  ;.:!;!!.;;:: ;<;;i«hal  3n>  <i4;;;g;Mr;  <J  ;■ 

'■■'    '■       •'.'otj^i.'ry jjii).ii'-he.s 

S<  j  .  :.iii:;y  .   ,  tlK.-  I-V.-l^.';  a}  Rj-;;;stir»f  :j 

'  i.:?u  ••  injbrj!iii)!<  r.!-!r  v  .tr;.)  ;).irt2..si:.iw 
t.>  \v:  (.'.iijjr-Jt'i'.  Vi  Hi-^iljl.,'  !y  ai)piy  Ur 

Ai>ii1i::(:NpUf'>v!nl:i)."S:  (m)  f  ia;  • 

:54  CVR  7A.(iV,h]  or  3}  CFR  aO  2f>  :,;i.J 
tl:«'  n;)pf;;.dix  ?'j  o-!  CFR  |;;\rt  K'),  as 
ppjiii(..hj|(};  74.;^'),  74  H4  .ind  74. .T.; 
7-.  :;K)  *Kr!MJi  fi  7-,/Hr/.  ;,r,:i  75  217;  :)ii(l   • 
in  34  UK  por's  H2,  m,  ami  V.t,;  ant)  [h) 
'1  he  rtvi.Snlions  'ur  liiis  pr.-ij>ram  in  34 

CFft.p:  *  :.28. 

/v.-;/;  ■  /  Heriol:  240  months  (20  vi-nr.) 
h'^indrnising  Period.  18  !iinr(tlis 

(ScprcK.h^ir  l;;'»r)-Mar(  h  1!}')7). 
/•"or  Appliccitions  or  Infonnnlum 

(■(n!a(t  Anne  Pri(;ti-(.oHins,  1)  S. 

I3c;).irtnient  of  Education,  40!)  Marvlnnd 

Aviij-aie,  S\V.,  r>f)m  3042,  K0P,-3.  ' 

VVashiiit'Ion,  DC  20202-5337, 

T<Jep!ioiUi:  (202)  liW-^l^'M,. 

A,op!i(j;tioi)s  wili  bo  sent  io  lltost; 

iiisliiLilions  designafHil  ns  eli>»)iiie  iint!i;r 

tliu  iilli;  111  programs. 

I'rc'^ram  Autkority:  20  U.S.C.  lOfi.*-) 

«<4  A/'/.v/l     Cn{>;.'i'mtivf  t'diicaUnn* 
Frni'/nm — Adininistrntion.  Purt  A 
fin  Mis 

I'nrposi;  of  Pttt'^rd.n:  To  providi; 
V.ra'ils  for  ninv  projo«,l.s  to  ijtu;<jiirnj;«i 
iii.sl.tti'.ions  of  hlghnr  iulu.k-.'ion  loVaTi-r 
l.'u'ir  .s'LiJirils  v.ork  cxptirionc.'is  that 
will  aid  these  student.s  in  their  fulun? 
«.iire'jn,or;d  support  \h<r,\\  fiaa.icialiy 
vvhiie  h)  Sihoo). 

Ft>!-ih!e  Apjniur.is:  Iiislirtjlions  ,,1 
l:-;J,(.r»>«!i'(  -itioi)  (IHHs),  as  <!!.r!:ii!-i  iii- 
s.  ..(ion  UOl(a)  of  Ihe  liij^iierKdn.:;)!!;*)! 
Act  of  iq')5,  as  -iii'f'niJufl;  and 
i:orr»ji'ta(f«>H.sofIiII';. 

NaJc:  Tiie  .S'X.rutary  aw.inls  j.  ;^>rj'il  for  a 
n(:«  yr',]'  .1  frj  .in  insfitiitloR,  or  .•;«;rr;l)i;i;,li,iii 
of  j;!.sl;!iiiif;iis.  th.ii  hws  not  r(;{xivt!i)  an 
i«ii»Hi!i\tr,iti<'!i  proji;.  I  ^ranl  ^ii  il.);  30vt:ai 
p^-rj.ni  :r;iri-!o.-l!at.:ly  pHT-'dir .^  '>,i;  rJato  for 
vvhirh  tlm  !tisl'iinir;n,  or  <  o!nbin:};i.;n  of 
!!.s!itii:i'->i>s,  roauiists  o  ,:?r.-<rt  ::^<\v'  ti)!.s  'v;rt. 

A^:i'!imi)U}  Il-giilatiwi.-;:  (a)  1 1'.o 
Kif  IK  .i'.-tni  !>: pas -nii'iit  Conyral 
A:l).i(r,;r.;r,.i.ivu  Ko;'«;loit.',i!S  (HCCAnj  in 
3-^  (IR  parts  74,  75,  77,  VJ.  ;!y.  K2,  /in, 
.'(id  HI);  Olid  {!..i  Th'i  ri  jjiib-iions  for  t'ijs 
|-r<.)rrii:!i  in  .T}  CJ-R  pa.i.';  (^n   'nd  o32, 
puhn.slitrj  in  xhc  l-t  J.rniJ  Re.^isler  «)n 

Aogii't  n,.iri93  c-.tj  TK  4;:t>.si). 

/r.-  /.  V.'  h.rii'il:  I  ip  (o  f.n  in(.i>.'l>:. 


/  • -T  Afjpiji  litiniis  -It  Inform'itiii'i 

i'^-'parui..-ri  of  Ediji  ation.  Ai.-r.  M.ir>l.;i, 
Av  i;oc.  S\V.,  Co.irfy.,rd  Suit.;  I :-  HO  ' 
r.,r:.df>  iJ>.;;i\i;.i^.  VV..shii :i;'(iii.  ix; 


■^  ?  <.■,•:.".')     I ..  .'■/<!  .'f'iMr  l:dti<.i:U..Tt ' 
■  vv v;.' .jf r: —/ \  ■.'.>f',.'i.Vi/:rJ//r>n  pyo^. .,' ,'s 
/'i.' //<. ,'?  ••■/■  Prrrrnni:  To  t;r.jVid,. 
Kf.snfs  t»  d'lrnoKsirste  or  t'i^!rr!;;if»<=  t'li' 
i  •ivbi'ity  ur  val\.'e  -jf  inn'jvr-,'»»e 
^.l^'p•  ruSivr  t'duvulion  proji-Us!  a^.w.u 
:::\ !»  di-Jwini';-:';-  :;;»0i7na;iii»j-.!!}n:i! 
t  'f'f  r;v  •  i!Hi';..n1iv('  pmiricis. 

illhihl.:  Applicnnf'-,.  Insiit"jti-;!)s  -.t 
l!i,;|(erf'd..tr.i;r,n  !i;ii:s),  n?.  ^h^ilnvii  hj 
S'  >;tio!i  fiO-Hn)  nf  -Ih-  liipi..!  Kdut.f-tion 
A'  I  of  l-idr-i.  as  ajnondedr «  oinhinotio'"; 
of  lIlKs:  .jnd  poiili...  and  noo;r.irit 
prjvalfi  ,-i,ii«;u«.i;;s  and  onjai  !  •  :'ions 
Applicat,!*'  /?'.',;;;; A ;.'jon.s    .;;  Tni; 
Fdu(  alio.i  Urpartnient  G«r.oral 
A.ir7iini-ir;;:i\..  KV:i;i:lations  (KiJCJAK)  .n 
34  {.FR  p  irt.s  74,  :  '•.,  77,  79,  80,  H2,  «.",, 
-tnd  HO:  nnd  (b)  i  iif  n-gidr-tioriS  for  this 
pro>^ram  in  34  f:?'R  parts  fi?l  an  J  033, 
P'jbli  ,!!.:d  in  tb<'  F»rdi>ral  Register  on 
Ao'^osl  11,  vm-i  if,H  FR  42n.n). 

Prioriti':s:  I  Itid-r  34  CFR  7.5.  lU.'it.  J(3) 
and  34  f;FK  r)33.21( »)  the  Sp.  .-..lary 
f^ives  mi  absoio'o  (irefo.-'aia;  to 
npp!ii.alions  that  nif.sl  one  or  mo.'^,'  ot 
Uw  followipcj  priori! ies.  The  Scirutar, 
funds  undi^r  this  rompt^tifion  only 
aL'ph. rations  that  rjicfjf  or.n  nr  nior»;  of 
these  ;il)'.o!ii1e  pr:orifi"''s: 

Ahsoliiti-  Priority  J.  .Model 
f-oooerative  wlocatifm  projeots  in  the 
ilrids  of  S(  i'incc  and  mathpin.ilirs  for 
woiLon  and  nn'norities  who  are 
nn(ie.'-n;pr«'S'>nted  m  thosH  fi.?<Js. 

Ahsuluttf  Priority  2.  .Model 
•.ooperaf  ive  etinrPtioii  proJRi:;s 
sp^f.iahx.injj  in  d»ve!opiii'.»  iti.hniral  arid 
p»ofi>s;;iofiai  v.ork  fone  skills  .'or 
r.oetrijJilinnai  shid'-nts  -ind  ^Uiiients 
liom  special  or  iindern-pn'sinted 
popiilatiuns. 

/'i/;so/(;?('  Prittr'fv  .7.  Model 
i.M>;jei"2ti>r;  education  pro('v,(s  that 
foMjs  en  developing  and  establishing 
a.-*icidation  n-iri  oilier  rooperatlvf} 
offangenienfs  bo'ween  oramo;)); 
secondary  ;;iiri  jjo:;».'-t;<.(.indary 
e(.'!);;ai!(;n.d  instit'.itJons. 
Pioj.cl  Period:  L'p  io  3R  Tocoilir,. 
For  Aipp'-ii  t:iio:;s  ',- hiic-ination 
Contra:  Or.  John  L.  Boo.i.s,  V\.:). 
noo.i'!,ne;i(  of  hd^caoon.  100  .V.arvland 
Av<  nue,  .S'.V  ,  Coor.'yard  .Sui:,:  C-^'.il, 
Fonals  Hujidijij.;.  VVashioHt-.sn.  D?: 
20202-532;}.  T^jlephoi':-:  J202)  S.;!F 
3205. 

Pnigroni  AutUoidyrM  I.J..S.C.  F133. 
IFt.la.  n:;.3.:. 


'i4  ir-V.:    (JonfttrcUvr  Fdiir.tjti'  , 
Pri'-,:,:i,i:—tifsi'iirih  Fit  ;• ,  is 

I    r-  nsiafPi'ncrntn  Toprovi.'i- 

J•^.t;^  -otra^'!:  '  t.  -.m*;.  ,  Io  iriUHov.- 

•  '".is  fif 

''•••''■••         :  I    .'■.  ;i>   .:  :  d'l- Stiii^.i  .   , 

111    <.  1  iji.:i.,ii«,,. .  :-|i(,.j  IdH  «fmi:«ie.i-  (y 

'  'i/.N  Jji>.!.ltii:,i;;s:ji 

'  -—  !l;!Fs),;i-,<lfiii:;.ii,i 

s< .'!,-;}  1  •OJ- 0.,fih-i«;-iher  r..is':;ir:;., 

■■'  ■?■.     .i,.d  {;»;!,?!'  ai!d  :;,,. 
ju:v..:«-  .ifsi'ii..i  s  ntj  Oi;,aii;;vi; '<.!!'. 

Appl.rriF!.:  Iu->-;u!uJi'it.',  U)  T.'.r 
F.d.i«  alivanl'tpat •.:!.:, if  (;<;ner,il 
Ac]if.;ni:;tni;i\e  K.-jj'i|  .ilons  VVCM!.]  i.. 
34  {.I  :^  pa-is  74   75   ,7^  -,,  j,jj^  ^^^  .,.. 

a-id  Ho;  a,vd  (bt  'i  .be  re;.iuldlio;;s  for  I'o'  - 
pr-er.!;-  iji  34  f>R  p.-rtsr.31  a. id  03^, 
p!io!:^!ie«i  in  th«  Fcdcrai  Ri'<:'!st.ir  on 
Aii^t-s!  11.  t.Vl3  {r,H  FR  42f)-ri,-- 

Privitii's- 1  '!-,.i.T  > 4  (  FR  7r,  lO'^fi  i(  -,; 
and  34  (  F-R  K34  ZKa)  the  .Sw;n;tarv 
f;ivi  s  an  ahso.bite  pref-.Tenc!  ?o 
a|  piii  atioiis  tli^t  meet  one  or  nioie  o) 
!h!-  foL'oivin<.'  pr:or:!ies  Tho  S'.?<;re\iry 
funfls  under  ;his  competition  only 
appli(  at  ions  that  meet  one  or  nion;  of 
these  alM^r'hite  nrioiif  ies: 

Absoliiti;  Priority  1: 1.onfiitiidinal 
s(;)dios  on  former  cooper-iliveo<lu,..-,ti,),i 
sf  id  >fits and  eon-cooperative educaiiim 
^iiuii'ols  to  th'ltTmine  the  rttlaiion-  hip 
helwccn  the  stiidenls' cooperative 
lidiication  worK  experiences  and  f!neor 
more  of  Ihe  followinp,: 
fi)  hiiiin!  job  placen)ent. 
(bj  [ob  advani  emenl. 
(cj  Lonj»-term  earnings. 
.4/;so/i/.'(?  Priiinly  2:  Asseris-n.-nt  of  Ihe 
impact  of  cooj»i!raiive  e()nr:,>tion  on 
io!le_;!^  nMenti.iM  rates  and  on  the 
acad'-mii:  achiev(Mm;et  of  .students 
partif  ip.itirij;  in  cooporalive  edu«:alion, 
«.o;noar(;d  t.)  lijniparticipiins. 

Ar<;jiii.,!  Viioiity  3: ."  ssessmenl  c»f  ihi- 
i.' ij.'acl  of  coiapn.!.ijji.-,ivc  «.cop.;.alivo 
ffflii'  aiion  pr.'ijei.io  Ofi — 
(•')  Thfc  instilotion; 
ff»)  .Stndenl.-,  al  the  iii.sti«:.t:un, 
(c)Fa(.olty;  — 1> 

hi)  lmp!oyniei)r  opporfoniiiy.s;  nnd 
(e)  Fac  ton^  inflofn-  ina  the  suc.j;e'..si!.s 
ti;n[  i.-iihiics  of  (.on'iinjh'ii.^ivv! 
conjH'Tative  edn;:ntion  proj^'tts. 

Ahsjliiln  Pr:oi;!-.'  4.  li!!  .liific^itioM  oi-.l 
asy.'jssoi.ail  ul  ir,cen.iv!;s  and  fa-  tors  lliat 
iri!li,enc«!  an  JHK  to  ccnlinuo  its 
c;  oi>':r.'iiivMf,d:a  uUir,  p.-i^jaci 
si.>M;;:;.-fijlly  ifior  iVv  ral  !i:).)n'  i..( 
assi  .'anre  has  e  >.i»:d. 

Frojurt  ''rriniJ:  lip  to  3"i  !r;oiiihs 
y-'r;.  /• ;  7)//!.o;/  M>v  nr  Inl'f.-nvotinn 
Lo-iinvt:  Dr.  Jobfi  F.  J.<c,v:s.  U.S. 
Deonrt-nrnl  of.O.docaiion,  400  Mr.ry'aii?! 
Ave:;:io,  ,^"W..  C--;r;v.-fr.i'  .^,:j)le  C  .30. 
I'-.-t  :'.s  i;.(.;'.'i;e;.^  '.Vn..bi''j;tr.ii.  U: 
2ri2f)2  :i3.1.F  Telephone:  (202)  2a) 
32!>:"?. 


lOidii 


Fedt  ralKiTiisler  /  Vol.  St»,  No.   Ill   /  FricKiv,  |»uir   !().   l'W4  /  Ndtufvs 


rtfJa.  I1.13t 


84055D    CcHypt^rativf- t-ili 
Rro^mitt — Training  and  Ht 

Projects 

P'trpose  (if  Proiimtis  d.  p 
pjratit.s  to  train  and  assist  itu 
who  participate  in  orcire  y.l 
IMrtuipate  in  the  plufuiic.f.;. 
tfstahlishrtient.  and  udnur.is! 
c(»operative  education  projf 
hligihle  Appticant^i.  In^tU 
higher  education  (IHEs).  a.s 
st^ction  1201(a)  of  the  Hij{hf 
Act  of  1965.  as  amended:  co 
(ji  IHEs;  and  puh!>t  a(!d  priv 
nonprofit  agencies  and  orya; 

Applicahltf  Rfgiilations 
Gdu(  ation  Departn'^ent  Ca:ih 
Administrative  ReKulations 
14  CFR  parts  74,  73,  77,  7C|. 
uid  86;  and  (h)  The  regnlati 
program  in  34  CFR  parts  0:!  I 
published  in  the  Federal  Rej 
August  11, 1993  (58  FR  42f.J 
Priority:  Under  34  CFR  7i 
and  .34  CFR  635.4(b)(r.)  and 
(->3.'S.2l(a)  the  Secretary  gives 
io  applications  that  meet  the 
competitive  priority.  An  app 
ihat  meets  this  competitive 
selected  by  the  Setiretarj'  ov 
applications  of  compcirahlf 
not  rtifcel  the  priority: 

Supporting  partnerships  ii 
in.stitution  with  an  existing 
comprehen.sive  cooperative 
program  as.sists  one  or  nior» 
fo— 

(a)  Improve  their  exi.sHfig  r 
^tdncation  program;  or 

(b)  Establish,  expand,  or  in 
I  oniprehensive  cooperat'vp  ( 
pcogram. 

Proiect  Period:  Up  to  :56  m 
(•or  Applications  or  Infon 
Contact:  Dr.  John  E.  Bonas.  I 
rJt:partment  of  Educction.  40( 
Avenue.  S\V..  Courtyard  Suit 
Portals  Building,  Washington 
ZOZOZ-l-.^zn.  Telephofif--  (2i;v 

Program  Authority  2t;?  r  S 
ri:i?M,  1133c. 
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B4.0r,.'iE    Cooperatm.  fkina 
Program— Administmlinn.  P 

r'roff'cts 

Piirpoi.p  of  Program:  To  pit 
grauis  for  existing  pr:?jef.»s  to 
individual  iiistitutions  of  hit: 
eri!>{:;:»!on  to  offer  their  stadf 
ftxperlit-aces  that  will  aid  thf; 
in  their  future  careers  and  sii 
financially  while  in  st.hooi. 

Eligible  Applicants-  Indivi 
ifistitutions  of  higher  educitt 


"'•    1 1  ;  I.  (iHftnt-d  Ui.  section  I2()liii)  uf  W\>j  H-gtsfr 

F.'duc.Mficin  Act  of  l«»6.S.  as  an^ended 

Note.  Tht:  Sen  rffury  awards  a  gutdt  for  it, 
rKi.^tifT);  prfi|f!(:t  to  .-a  institurii.c.  that  is 
cip*:nitiriij;  a  ccoperaUve  ottataNfci  po.^r.urt. 

i's  rtt:fiOWt  ur«((:r  :!4  CFK  h  •  I  Sjt.) 

AppliiMblf  Pn-guUitHinx:  (o.l  rt(»- 
f.ducat(Ofi  Department  f rf-cur.d 
Adcninistrative  Regcdaflortf^  (EDf.AR)  in 
:«4  CfR  parts  74.  75.  77.  70,  HO,  82,  83. 
and  86:  and  (1>J  The  reg'.ilattons  for  this 
prograca  in  34  CFR  parts  6.!  t  and  632. 
pubhshtd  in  the  Federal  Register  on 
Aifgust  11, 1993  (58  FR  4i:r.:-,l) 

Proif-ci:  Period:  Vp  to  6f»  monttis 

for  Apphcatiom  or  Infor.natioft 
Cortuat  Or.  fohn  E.  Bonas.  U  S 
Otfpartment  of  Education,  400  Marylc;ad 
Avenue.  SW..  Courtyard  Snitt'C-ftO, 
t'ortjls  Kailding.  Washington.  DC 
HiZGl-'-.ri'-i  Telephone-  !202<  260- 
326r. 

Prop,ritra  ••.•..'/.'onfy  2(1  (f  SC    1 1  «  :- 

intb 

H4.097A     Uf.v  Si  hoof  Chiwa! 
EKpect(:ncf  Program 

PurpOHv  of  Program  Tu  p-ovuti- 
grants  to  t:c»ntinue.  expO!td,  or  establisfi 
programs  that  provide  rlini(  al 
expener«f.e  to  students  in  the  pra;:ti<:e  of 
law, 

FligifiUrApplnants:  Indi»idu;;1  la;v 
;i(.hools  that  fiave  been  a(  <  redited  by  a 
nationally  rw:t)gnized  agent  y  approved 
by  the  Sw.retary;  and  conirnations  and 
consortiums  of  accredited  Luv  schtwls 

Applicabh'  fhgulaiions  (a)  The 
Edi;cr;tion  Department  Ge(;eral 
Admini-stfatiie  Regulations  (EIK^AK)  in 
34  CFR  parts  74,  75,  77.  7M,  82.  85.  and 
86.  and  (b)  the  regulations  tif  this 
program  in  34  CFR  part  6:i9 

Pf-oritics:  Under  34  CFR  7:V  i(i.N(i:) 
><r.d  34  r:FR  639. 1 1  the  Secretary  gives 
an  ah.so!ute  preference  to  applications 
that  ni.>t;t  hoth  of  the  foliowir.g 
pr-orities  The  Secretary  fu'uis  under 
Maryl.uiit     this  prf>gra£n  only'those  con.petiiig 
C-8(>,  applications  tJ;at  mt^t  hotf;  <.»r  ittes*-" 

fX!  rtf'so!ute  prioritie*; 

'JMt-  f'foj5>cts  that — 

{■■]  Fravide  legal  expeaencc-  u:  ttu: 
■  n.:?,;.  prfparation  and  trial  of  actual  cases. 

including  administrative  casus  and  the 
.^.  r..';tlcftif»nt  of  controversies  out.«id(!  the 

(fit!rtrooni:and 

(b)  Provide  service  to  pt'rsi^js  vvtio 
h.uve  diff'Cul'y  in  gnining  acre  ;-;s  to  (egni 
i'^i*-  r^'jircseniation. 

ncourtige  .       Supphiaentary  InfarntaiH'n :Thii 
anthoriztngstatute  for  the  program 
permits  the  Se<:retary  to  pay  up  to  90 
percent  of  the  costs  of  projet:rs  at  law 
sr:hoois  (20  use.  1134n{a)).  The 
program  regulations  permit  the 
dpal  S«:retarv  to  establish  annually  a  l{»wer 

.as  mftximom  Federal  share  (34  CFK 


p  noc 

rierit  thcit  th» 
tvtnch  ai' 


i  [tu( 


n 


a(io:( 

st'tutions 


»oper.'.ttiv(- 


prove  a 
lef.'itior! 


n^hs 
n  ttifirr 
fS 


fer 

( ts  v/ork 
s*udent> 
[>rvrt  them 


n 


6;s'»  40{a)(21).  For  fiscal  year  1995  the 
S<K:retar>  sets  the  nuixinnim  Federrsl 
sh.m;  at  65  percent  to  estafilish 
progranis.  50  f»erceaf  In  expand 
programs,  and  35  pea  ent  to  c(<(thnuK 
prtigrams  of  legal  cl«ni(.al  experte»»>- 
Prnifct  Pt-nod  Vp  to  36  montft.s 
for  Apphcotinns  or  Ir.formatuni 
Cofit;tc(  John  J.  Link.  U.S.  Depoftnifrrr 
of  Education.  40f»  Marytand  Avennf, 
SW.  Courtyard  SuiftC-80.  Port.ds 
Budding,  Washington,  DC  ZitZOl-^i  let 
Telephone:  (2U2J  260-3281 
Program  Autbcrtty:  20  US  C   i  I  !4't 

ir!4v 

H4. 120  Minority  St  wnce  lutpa>vi!(t^'(a 
Program— litstttutiono!.  Lh-^igf'.  Sf>rr,nl. 
nod  CooptTCtivo  Prnifcta 

Purport-  ofProgmm:  To  etfet  t  Fung- 
range  improvenurnt  in  scienue  t^ufation 
at  predominantly  minority  institutions 
and  to  increa.se  tlie  flow  of 
underrepresented  ethnic  miiiod'itfs. 
particularly  minority  women.  i,(t(< 
sfientific  careers, 

EUgibh  Applicants 

(a)  For  institutional,  dvsigii.  and 
^pfcial  projftcts  described  in  J4  CFll 
M7  1 4laL(b)  and  (cl  Public  Si!ui 
nonprofit  priiate  minority  institutions 

Note:  A  rnuioruy  institution  is  dfflawl  ut 
M  C:FK  b.»7.4(ti)  as  art  uccrf-dtjed  rollegf;  ot 
university  whostr  enrollment  of  a  sxigU- 
aiifuiritv  group  or  combination  of  mirnintv 
K'oups,  as  (Irhcied  iti  ;»4  CFK  6:«7.4(Ii), 
fJKi.wrds  r.O  pen  f  (ti:  of  the  ti't.il  etifullrrtcur 

(b)  For  institutional,  design,  and 
special  projects  described  in  J4  CFf! 
f>'J7  I4{b}  and  (i:l:  Non-profit  scien(;e 
oriented  organizations;  professional 
scientific  societies;  and  nonprofit 

ac:  redited  t:oneges  ard  universities  rh.jt 
fefider  a  needed  sj;rvice  to  a  group  of 
eligible  nnnoriiy  institutions,  a.i  defined 
m  34  Cf'K  637.4(b),  or  that  pravidtr 
inservii.e  training  of  project  directors,     * 
scientists,  and  engineers  fron;  eligibU-- 
tuihochy  institutions. 

(::)  For  coopcrailve  pro/ect;..  l.inmps  id 
nonprofit  accr»idited  calieg<;s  and 
unii,-ersitu\s  whose  prima.'v  fist:nl  c"!f4'--nf 
ts  an  eligible  minority  instiffttinfr.  -Is 
defined  m  34  CFR  63"  4(b), 

Applicable  Hegulatior.s  (.i)  rh>- 
Education  Deprirtment  General 
Administnuive  R.^gulations  (RDwARi  -ti 
14  CFR  parts  74.  75.  77  7[i.  Hz.  85,  and 
86,  and  (b)  Tf-.e  regulations  for  this 
progran:  in  34.CFR  part  637 

Project  FeriryJ.  Up  to  30  nion rhs 

For  Applications  or  in  formation 
Cont:ict:  Or.  Argelir.  Velez-Rodriguev, 
U.S.  fJttpartment  of  Education.  400 
Maryland  Avenue.  SW.,  Courtyard  Suite 
C:-80.  Portals  Building,  Washington,  DC 
20202-5329.  Telephone:  (202)  260- 
3261 
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Program  Authority:  20  U.S.C.  1135b- 
1135b-3.  1135d-1135cl-6. 

84. 1 53 A     Business  and  International 
Education  Program 

Purpose  of  Program:  To  provide 
grants  both  to  enhance  international 
business  education  programs  and 
expand  the  capacity  of  the  business 
community  to  engage  in  international 
economic  activities. 

Eligible  Applicants.  Institutions  of 
higher  education  that  have  entered  into 
agreements  with  business  enterprises, 
trade  organizations,  or  a.ssociations 
engaged  in  international  economic 
activity. 

Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  74.  75,  77,  79.  82,  85  and 
86;  and  (b)  The  regulations  for  this 
progroir.  in  34  CFR  parts  655  and  661. 

Supplfrnentnry  Information:  A 
grantee  shall  pay  a  minimum  of  50 
percent  of  the  cost  of  the  project  for 
each  fiscal  year. 

Project  Period:  24  months. 

For  Applications  or  Information 
Contact:  Susanna  C.  Easton  or  Sarah  T. 
Beaton,  U.S.  Department  of  Education. 
400  Marj'land  Avenue  SVV., 
Washington,  DC  20202-5332. 
Telephone:  (202)  732-6061. 

Program  Authority:  20  U.S.C.  1130- 
1130b. 

H4. 2 20 A     Centers  for  International 
Business  Education  Program 

Purpose  of  Program:  To  provide 
grants  to  eligible  applicants  to  pay  the 
Federal  share  of  the  cost  of  planning, 
establishing,  and  operating  centers  for 
international  business. 

Eligible  Applicants:  Institutions  of 
higher  education;  and  combinations  of 
institutions  of  higher  education. 

Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  74.  75.  77,  79.  82,  85,  86; 
ond  (b)  Because  there  are  no  program- 
specific  regulations  for  this  program, 
applicants  are  encouraged  to  read  the 
authorizing  statute  for  the  Centers  for 
International  Business  Education 
Program,  under  section  612  of  part  B. 
title  VI.  of  the  Higher  Education  Act  of 
1965.  as  amended  by  section  6261  of  the 
Omnibus  Trade  and  Competitiveness 
Act  of  1988  (Fub.L.  100-418). 

Project  Period:  36  months. 

For  Applications  or  Information 
Contact:  Susanna  C.  Easton ,<J.S. 
Department  of  Education.  400  Maryland 
Avenue.  SW..  Washington,  DC  20202- 
5332.  Telephone:  (202)  732-6061. 

Program  Authority:  20  U.S.C.  1130-1. 

For  Applications  or  Additional 
Information  Contact:  Vicki  V.  Payne, 


U.S.  Department  of  Education.  400 
Maryland  Avenue.  SW.,  Courtyard  Suite 
C-80,  Portals  Building,  Washington.  DC 
20202-5329.  Telephone:  (202)  260- 
3291. 

Program  Authority:  20  U.S.C.  1134- 
1134C-2. 

84.261  A     Dwight  D.  Eisenhower 
Leadership  Development  Program 

Purpose  of  Program:  To  provide 
grants  that  establish  prototypes  that 
reach  out  to  young  Americans  and 
promote  the  practical  study  and 
teachings  of  leadership  through 
programs  specially  prepared  to  foster 
the  development  of  new  generations  of 
leaders  in  the  areas  of  national  and 
international  affairs. 

Eligible  Applicants:  Institutions  of 
higher  education  (IHEs).  as  defined  in 
section  1201  of  the  Higher  Education 
Act  of  1965.  as  amended;  and  nonprofit 
private  organizations  in  combination 
with  IHEs. 

Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  74,  75.  77.  79.  80.  82,  85. 
86;  and  (b)  Because  there  are  no 
program-specific  regulations  for  this 
program,  applicants  are  encouraged  to 
read  the  authorizing  statute  for  the 
Dwight  D.  Eisenhower  Leadership 
Development  Act.  under  part  D.  title  X 
of  the  Higher  Education  Act  of  1 965,  as 
amended  (Pub.  L.  102-325). 

Project  Period:  Up  to  24  months. 

For  Applications  or  Information 
Contact:  Dr.  Donald  N.  Bigelow,  U.S. 
Department  of  Education,  400  Maryland 
Avenue.  SW..  Washington.  DC  20202- 
5247.  Telephone:  (202)  732-6070. 

Program  Authority:  29  U.S.C.  1135f. 

84. 116F    Fund  for  the  Improvement  of 
Postsecondary  Education— Innovative 
Projects  for  Community  Sen-ice 

Purpose  of  Program:  To  provide 
grants  to  support  projects  encouraging 
students  to  participate  in  community 
service  activities. 

Eligible  Applicants:  Institutions  of 
higher  education  (IHEs);  combinations 
of  IHEs;  and  other  public  and  nonprofit 
private  institutions  and  agencies. 

Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  74.  75.  77.  79.  80.  82.  85, 
and  86,  with  the  exceptions  noted  in  34 
CFR  630.4(a);  and  (b)  The  regulations  for 
this  program  in  34  CFR  part  630. 

Selection  Criteria:  In  evaluating 
applications  for  grants  under  this 
program  competition,  the  Secretary  uses 
the  following  .selection  criteria  chosen 
from  those  listed  in  34  CFR  630.32. 


(a)  Significance  for  Postsecondary 
Education.  The  Secretary  reviews  each 
proposed  project  for  its  significance  in 
improving  postsecondary  education  by 
determining  the  extent  to  which  it 
would — 

(1)  Achieve  the  purpose  of  the 
Innovative  Projects  for  Community 
Service  Program  as  referenced  in  34  CFR 
630.11(c); 

(2)  Address  an  important  problem  or 
need; 

(3)  Represent  an  improvement  upon, 
or  important  departure  from,  existing 
practice;  and 

(4)  Achieve  far-reaching  impact 
through  improvements  that  will  be 
useful  in  a  variety  of  ways  and  in  a 
variety  of  settings. 

(b)  Feasibility.  The  Secretary'  reviews 
each  proposed  project  for  its  feasibility 
by  determining  the  extent  to  which-w" 

(1)  The  proposed  project  represents  an 
appropriate  response  to  the  problem  or 
need  addressed; 

(2)  The  applicant  is  capable  of 
carrying  out  the  proposed  project  as 
evidenced  by.  for  example — 

(i)  The  applicant's  understanding  of 
the  problem  or  need; 

(ii)  The  quality  of  the  projef;t  design, 
including  objectives,  approaches,  and 
evaluation  plan; 

(iii)  The  adequacy  of  resources, 
including  money,  personnel,  facilities, 
equipment,  and  supplies; 

(iv)  The  qualifications  of  key 
personnel  who  would  conduct  the 
project;  and 

(v)  The  applicant's  relevant  prior 
experience; 

(3)  The  applicant  and  any  other 
participating  organizations  are 
committed  to  the  success  of  the 
proposed  project,  as  evidenced  by.  for 
example — 

(i)  Contribution  of  resources  by  the 

applicant  and  by  participating 

organizations; 
(ii)  Their  prior  work  in  the  area;  and 
(iii)  The  potential  for  continuation  of 

the  proposed  projed  beyond  the  period 

of  funding  (unless  the  project  would  be 

self-terminating);  and 

(4)  The  proposed  project  demonstrates 
potential  for  dissemination  to  or 
adaptation  by  other  organizations,  and 
shows  evidence  of  interest  by  potential 
users. 

(c)  Appropriateness  of  funding 
projects.  The  Secretary  reviews  each 
application  to  determine  whether 
support  of  the  proposed  project  by  the 
Secretary  is  appropriate  in  terms  of  the 
availability  of  other  funding  sources  for 
the  proposed  activities. 

The  Secretary  gives  equal  weight  to 
the  selection  criteria  on  significance, 
feasibility,  and  appropriateness.  Within 
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Chart  5.— Office  of  Special  Education  and  Rehabilitative  Services 


CFDA  No.  and  m  me 


Office  of  SpeciaJ  Education  Proc  rams. 

84.023  Research  in  education  of  individuals 
with  disabilities  program 

84  023A    Advancing  and  proving  the  re- 
search krrowleoge  base 

84.023C    Field-initiated  resfearch  projects 

84.023E    Synthesize    and 
professional  knowledge  b^se:  contritiutions 
to  research  and  practice 

8A.023N    Initial  career  awards 

84.024  Early  educatxxi  pri^ram  for  children 
wrth  disaWrties  

84.024B    Model  demonstrition  projects  for 
young  children  with  disabiltttes 


application  on  the  overall  assessment  of 
the  degree  to  which  the  applicant 
addresses  all  selection  criteria. 

Project  Period:  12  to  36  months. 

For  Applications  and  Information 
Contact:  FIPSE.  400  Maryland  Avenue. 


SVV..  room  3100,  ROB-3.  Washington, 
DC  20202-5175.  Telephone:  (202)  205- 
0082  to  order  applications:  or  (202)  708- 
5750  for  information. 

Program  Authority:  20  U.S.C.  1137- 
1137a. 


nKxlel    inservice 


for    transi- 


84.024P    Early    childhood 
training  projects  

84.025    Services  for  childr^i  with  deaf-blind- 
ness program 

84.025A    State  and  multi-itate  projects  for 
children  who  are  deaf-Win  j 

84.025A    OptKxiaf  ptiot  prcjects  for  children 
who  are  deaf-blind ' 

84.025e    Technical    assistance 
tKxial  services  for  ctuldre^  and  youth  who 
are  deaf-blind  

84.029    Trairvng  personne) 
of  individuals  with  disabilities— grants  for 
personnel  training  and  psrent  training  and 
information  centers 

84.029A    Training  personn^  to  service  low 
incidence  disabilities  .... 

84.0298    Preparation  of  personnel  for  ca 
reers  in  special  education 

84.029D    Preparation  of  leidership  person- 
nel .... 

84.029E    Minority  institutionk  personnel 

Preparation  of  rete  ted  services  per- 


kx  the  education 


Special  projects 

Training  educationkl  interpreters 
Parent    training    ^nd    information 


Experimental  pare  it  centers 

Training  early  inte  vention  and  pre- 


84.029F 

sonnel 
e4.029K 
84.029L 
84.029M 

centers 
84.029P 
84.029Q 

school  personnel 
84.078    Postsecondary  education  programs 

for  individuals  with  disatxiitfes 
84  078C    Model   demonsfraton   projects   to 

improve  the  delivery  and  o  jtcomes  of  post- 
secondary  education  for  individuals  with 

disabilities 

84.086    Program   for   children   with    severe 

disabilities 

&4.086D    Research    project 

chikJren  with  severe  disabi 

settings 
84  086J    Statewide  system  ^hange:  children 

with  severe  disabilities  

84.086U    Outreach  projects;  serving  chiWren 

with  severe  dtsabilrties  in  general  education 

and  community  settings 


for    educating 
rties  in  inclusive 


Applications 
avariatile 


6/30/94 
6/30/94 


6/30m 
6/3094 


Applk^ation 

deadline 

date 


6/30/94 
6/30/94 


6/30/94 
6/30/94 

6/30/94 


6/30/94 

6/30/94 

6/30/94 
6/30/94 

6/30/94 
6/30/94 
6/30/94 

6/15/94 
6/15/94 

6/30/94 


6/30/94 


6/30/94 
6/30/94 

6/30/94 


12/16/94 
10/24/94 


10/17/94 
9/6/94 


9/12/94 
9/19/94 


12/9/94 
12/9/94 

10/17/94 


10/7/94 

9/30/94 

9/16/94 
10/21/94 

9/23/94 
10/28/94 
10/28/94 

8/19/94 

8/19/94 

10/14/94 


11/4/94 


12/2/94 
10/17/94 

1/23/95 


Deadline  for 
intergovern- 
mental re- 
view 


N/A 
N/A 


N/A 

N/A 


11/12/94 
11/19/95 


2/9/95 

2/'9/95 

12/17/94 


12/7/94 

11/30/94 

11/16/94 
12/21/94 

11/23/94 
12/28/94 
12/28/94 

11/19/94 
10/19/94 

12/14/94 


1/4/95 


2/2/95 
12/17/94 


Estimated  range 

of  awards  (per 

year) 


$70,000-100,000 
100.000-180,000 


145,000-150,000 
72,000-75,000 


120,000-140.000 
120.000-140.000 

30.000-800,000 
60.000-75,000 

650,000 


75,000-115,000 

75,000-100,000 

75,000-100,000 
75,000-100,000 

75,000-115,000 
75,000-115,000 
75,000-115,000 

100.000-300.000 
25,000-35,000 

75.000-115,000 


90,000-110,000 

165.000-175,000 
210,000-260,000 


3/23/95     125,000-140,000 


Estimated 

avg.  size  of 

awards  (per 

year) 


585,000 
140,000 


147.500 
73,500 


130,000 
130,000 

175,000 
70,000 

650,000 


90,000 

90.000 

90,000 
90,000 

90,000 
90,000 
90,000 

150,000 
30,000 

90,000 


100,000 

175,000 
250,000 

130,000 


Estimated 

number  of 

awards 


8 
17 


3 
4 


"i 
8 

10 


49 
10 

1 


23 
23 

23 

11 

11 

17 

6 

17 
5 

23 


14 


3 
6 
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Chart  5.— Office  of  Special  Education  and  Rehabilitative  Services— Continued 


CFDA  No  and  name 


Applications 
available 


84  158  State  systems  for  transition  services 
for  youth  with  disabilities  program 

84.158A  State  systems  for  transition  serv- 
ices for  youth  with  disabilities  program 

84  158  Secondary  education  and  transi- 
tional services  for  youth  with  disabilities 
program  

B4.158D  Model  demonstration  projects  to 
identify  and  develop  alternatives  for  youth 
with  disabilities  who  have  dropped  out  of 
school  or  are  at  risk  of  dropping  out  of 
school  

84  158Q  Outreach  projects  for  services  tor 
youth  with  disabilities  

84.159    Special  studies  program 

84  159A  State  agency-federal  evaluation 
studies  projects  

84.159D  State  and  local  education  efforts  to 
implement  the  transition  requirements  in 
the  individuals  with  disabilities  education 
act 

84  159F  State  agency-federal  evaluation 
studies  projects  

84.180  Technology,  educational  media,  and 
materials  for  individuals  with  disabilities 
program  

84.180G  Technology,  educational  media 
materials  research  project  that  promote  lit- 
eracy   

84  237  Program  for  children  and  youth  with 
serious  emotional  disturbance  

84  237 F  Preventing  the  development  of  se- 
rious emotional  disturbance  among  children 
and  youth  with  emotional  and  t)ehavioral 
problems 


Application 

deadline 

date 


6/30/94 


6/30/94 
6/30/94 

10/7/94 


6/17/94 
10/7/94 


1/27/95 


Deadline  lor 
inlergoverrv 
mental  re- 
view 


327.-96 


10/7/94 
10/7/94 


7/11/94 


7/15/94 


129/94 

8/19/94 
12/9/94 


^2-7.94 
■!2/7.'94 


9/12/94 


N.A 
NJ-A 


Estimated  range 

of  awards  (per 

year) 


N/A 


100,000-115,000 
90,000-11 0,000' 

74,000-80,000 


•>  1/14/94 


9/16.94 


11,-(4/94 


Estimated 

avg  size  0I 

awards  (per 

year) 


500.000 


300,000 
50,000 


192,000-200,000 


173,000-175,000 


106.000 
100,000 

77.000 

300,000 
50,000 


Esiirrated 

nurrJbei  ol 

awards 


196,000 


174.000 


P.lomojeT'^  '°  ^""^^  ^  °^^'''  °"'^  ^'^'^^^sful  applicants  under  State  and  Mult.-State  Projects  are  considered  for  funding  unoe.  Oct. 


onal 


CFDA  No  and  Name 


National  institute  on  disability  and  rehabilitation 
research: 

84  133F    Research  fellowships '  

84.133G    Field-initiated  research ' 

84.133N  Special  projects  and  demonstra- 
tions for  spinal  cord  injuries'  

84  133P  Research  training  and  career  de- 
velopment program  •  


Applications 
available 


Application 

deadline 

date 


Deadline  for 
intergovern- 
mental re 
view 


Estimated  range 
of  awards 


Estimated 

avg  size  of 

awards 


Es!in-^:ed 

number  of 

disaros 


'  The  application  notices  for  these  programs  were  published  m  the  Federal  Register  on  June  3,  1994  (Part  V). 


CFDA  No.  and  name 


Rehabilitation  Services  Ad- 
ministration: 
84  128G  Vocational 
rehabilitation  service 
projects  for  migratory 
agricultural  and  sea- 
sonal farmworkers 
with  disabilities 


Applications 
available 


■•.0/19,94 


Application 
deadline  date 


1/25/95 


Deadline  foi 
intergovern- men- 
tal review 


3-27-95 


Estimated  range 
ot  awards 


$150,000- 
175.000 


Estimated  avg. 
size  of  awards 


Si  62,500 


Estimated  r.i,m 
ber  cl  aivaros 
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CFOA  No.  and  name 


84  128T  SpeoaJ 
projects  and  dem- 
onstrations for  pro- 
viding supported  em- 
ployment to  individ- 
uals with  the  most 
severe  disatxlities 
and  technical  assist- 
ance protects— com- 
munity-iMsed 
projects  


84.129A-1    Rehabilita- 
tion  long-term  train- 
ing—rehabilitation 
medicine 

84.129A-5  Rehabilita- 
tion long-term  trairv 
ing— prosttietics  and 
orthotics  

84  129B    Rehabilita- 
tion  long-term   train- 
ing— rehaMitation 

counseling 

129D-1  Rehabilitation 
long-term    training — 

physical  therapy 

84.129E    Rehabilita- 
tion  long-term  trairv 
ing — rehabilitation 

technology 

84  129F    RehabiWa- 
tion   long-term   train- 
ing— vocational  eval- 
uation and  work  ad- 
justment   

R4.129H    Rehabilita- 
tion  long-term   trairv 
ing — rehat)*tation   of 
idivKJuals   who  are 

mentally  ill  

84  129L    Rehabi«a- 
tion   long-term   train- 
ing— undergraduate 
education  in  rehabili- 
tation services 

84  129P  Rehabilita- 
tion long-term  train- 
ing— specialized  per- 
sonnel for  rehabinta- 
tion  of  individuals 
who  are  blind  or 
tave  vision  impair- 
ment (cunently:  re- 
habtMation  long-term 
training — rehat)ilita- 
tion     of     individuals 

wtK)  are  bUnd) 

84  129Q  Rehabilita- 
tion long-term  trairv 
ing — rehabilitation  of 
individuals  who  are 
deaf  or  hard  of  hear- 
ir>g  (currently:  reha- 
txlitation  lorig-term 
training — rehabilita- 
tion of  individuals 
who  are  deaf) 
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Applications 
available 


Applicabon 
deadline  date 


10/19/94 

8/22'94 
8/22/94 

8/22/94 

8/22/94 

8/22/94 
8/22,94 
8/22/94 
8/22/94 


1/16/95 


10/14,94 


10/14/94 


10/14/94 


10/14/94 


10/14/94 


10/14,'94 


10/14/94 


10/14/94 


Deadline  for 
intergovern- men- 
tal review 


3/16/95 


12/14/94 


12/14/94 


12/14/94 


12/14/94 


12/14/94 


12/14/94 


12/14/94 


12/14/94 


Estimated  rar)ge 
of  awards 


Estimated  avg. 
S42eof  awanfe 


Estimated  num- 
ber of  awards 


175,000- 
225.000 


90.000- 11 0.000 


8/22/94 


8,'22/94 


10/14/94 


10/14/94 


165.000- 
185.000 


60.000-110.000 


90,000-110,000 


90.00O-1 10,000 


90,000-110,000 


90,000-1 10,000 


65,000-85,000 


12/14/94 


90.000-110,000 


200,000 

100,000 
1 75.000 

86.000 
100.000 

100.000 

100,000 

100.000 

75.000 


20 


12/14/94 


90.000-110.000 


100.000 


100.000 


CFDA  No.  and  name 

Applications 
available 

Application 
deadline  date 

Deacttne  for 
tal  review 

Estimated  range 
of  awards 

Estimated  avg. 

size  of  awards 

Estimaled  nunrv 
ber  of  awards 

84.129R    Rehabilita- 

tion  long-term  train- 

ing—rehabffitation 

job  development  and 

placement  

8/22/94 

10/14/94 

12/14/94 

90.000-110,000 

100.000 

2 

84.250E    Vocational 

rehabilitation  service 

projects  for  American 

Indians  with  disabil- 

ities   _ 

10/19/94 

4/10/95 

N/A 

200,000- 
300.000 

250.000 

15 

84263A    Rehabilita- 

tion training — experi- 

- 

mental   arxl   innova- 

tive training  

8/1/94 

10/14/94 

12/14/94 

90.000-110.000 

100.000 

5 

84.264A-1    Rehabilita- 

tion    training — reha- 

t)*tation     continuing 

education    programs 

(for  region  V  only.)  ... 

8/22/94 

tO/14/94 

12/14/94 

490,000- 
530.000 

510.000 

1 

fi4.02JA.  C.  E.  and  N    Research  in 
Education  of  Individuals  With 
Disabilities  Program 

Purpose  of  Program:  To  advance  and 
improve  the  knowledge  base  and 
improve  the  practice  of  professionals, 
parents,  and  others  providing  early 
intervention,  special  education,  and 
related  services — including 
professionals  in  regular  education 
environments — to  provide  children  with 
disabilities  effet:tive  instruction  and 
enable  these  children  to  learn 
successfully. 

Eligible  Applicants:  State  and  local 
educational  agencies;  institutions  of 
higher  education:  and  other  public 
agencies  and  nonprofit  private 
organizations. 

Applicable  Beguhtions:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  74.  75.  77. 80,  81.  82,  85. 
and  86;  and  (b)  The  regulations  for  this 
program, in  34  CFR  part  324. 

Priorities:  Under  34  CFR  75.105(c)(3) 
and  34  CFR  324.10  the  Secretary  gives 
an  absolute  preference  to  applications 
that  meet  the  following  priorities.  The 
Secretary  funds  under  these 
competitions  only  applications  that 
meet  one  of  these  absolute  priorities; 

Absolute  Priority  1 — Advancing  and 
Improving  the  Research  Knowledge  Base 
(84.023A).  This  priority  supports  a  wide 
range  of  research  and  related  activities 
that  support  innovation,  development, 
exchange,  and  use  of  advancements  in 
knowledge  and  practice  designed  to 
contribute  to  the  improvement  of 
instruction  and  learning  of  infants, 
toddlers,  children,  and  youth  writh 
disabilities. 


Invitational  Priority:  Within  Absolute 
Priority  1  the  Secretary  is  particularly 
interested  in  applications  that  meet  one 
or  more  oHhe  following  invitational 
priorities.  However,  under  34  CFR 
75.105(c)(1)  an  application  that  meets 
one  or  more  of  these  invitational 
priorities  does  not  receive  competitive 
or  absolute  preference  over  other 
applications; 

The  Secretary  is  particularly 
interested  in  pilot  studies,  prefects  that 
employ  new  methodologies,  descriptive 
studies,  projects  to  advance  assessment, 
projects  that  synthesize  stale-of-the-art 
research  and  practice,  projects  for 
research  dissemination  and  utilization, 
and  projects  that  analyze  extant  data 
bases.  The  Secretary  further  encourages 
studies  that  use  these  approaches  to 
foster  the  full  participation  and 
maximize  the  achievement  of  students 
with  disabilities  in  education  reform 
efforts  related  to  the  Goals  2000; 
Educate  America  Act. 

Project  Period:  Up  to  12  months. 

Supplementary  Information:  No 
project  will  be  funded  at  an  amount 
more  than  the  high  end  of  the  range 
specified  in  Chart  5.  Any  project 
approved  by  reviewers  that  exceeds  this 
amount  will  be  required  to  be 
performed,  as  proposed,  within  the 
award  amount. 

Absolute  Priority  2— Field-Initiated 
Research  Projects  (84.023C).  This 
priority  provides  support  for  field- 
initiated  research  projects  focusing  on 
special  education  and  related  services 
for  children  and  youth  with  disabilities 
and  early  intervention  services  for 
infants  and  toddlers,  consistent  with  the 
purposes  of  the  program,  as  described  in 
34  CFR  324.1. 


Supplementary  Information:  No 
project  will  be  funded  at  an  amount 
more  than  the  high  end  of  the  range 
specified  in  Chart  5.  Any  project 
approved  by  reviewers  that  exceeds  this 
amount  will  be  required  to  be 
performed,  as  proposed,  within  the 
award  amount. 

Project  Period:  Up  to  60  months. 

Absolute  Priority  3 — Synthesize  and 
Communicate  a  Professional  Knowledge 
Base:  Contributions  to  Research  and 
Practice  (84.023E).  A  project  must— 

(a)  In  conducting  a  synthesis  of  the 
literature — 

(1)  Identify  and  implement  rigorous 
social  science  methods  for  synthesizing 
the  professional  knowledge  base  (e.g.. 
integrative  reviews  (Cooper.  1982).  best- 
evidence  synthesis  (Slavin,  1989).  meta- 
analysis (Glass.  1977).  multi-vocal 
approach  (Ogawa  &  Malen.  1991),  and 
National  Institute  of  Mental  Health 
consensus  development  program 
(Huberman.  1977)); 

(2)  Identify  the  topical  focus  and  the 
relevant  and  irrelevant  concepts  under 
review,  and  pose  hypotheses  around 
which  the  synthesis  would  be 
conducted; 

(3)  Develop  hypotheses  with  input 
from  potential  consumers  of  the 
synthesis  to  enhance  the  usability  and 
validity  of  project  efforts.  Consumers 
include  researchers,  policymakers, 
educators,  other  relevant  practitioners, 
individuals  with  disabilities,  and 
parents; 

(4)  Develop  and  implement 
procedures  for  locating  and  organizing 
the  extant  literature  and  ensure  that 
these  procedures  address  and  guard 
against  p>otenlial  threats  to  the  integrity 
and  generalizability  of  findings; 
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rocedures 
ppropriaterjess  of 


trer  d 


ISII 
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fnd 


mon 
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(.5)  E.stablish  criteria  and 
for  judging  the  a 
studies; 

(6)  Meet  with  the  Office  o 
Edu(,ation  Programs  and  wi: 
projects  funded  under  this  f 
review  their  topical  fw;us  ai 
methodological  approach  fo 
the  synthesis  prior  to  the  sf; 
respef.live  synthesis;  and 

(7)  Analyze  and  interpret 
professional  knowledge  bast 

.  identification  of  general 
literature,  points  of  consen 
ronfiii.t  among  the  findings 
evidence  where  the  literatu 
lacking    i  He  interpretation  ( 
literaturt  hose  must  address 
contributions  of  the  findings 
improving  the  practice  of . 
educating  childien  and  yout 
disabilities;  aad 

tb)  In  communicating  its 

(l)(i)  Cooperate  with  OSE! 
a  forum— to  be  held  in  Was 
between  the  18th  and  21st 
project — at  which  the  projec 
exchange  findings  from  the  < 
activity  with  researchers,  po 
educators,  other  relevant  pra 
individuals  with  disabilities 
parents;  and 

(ii)  Provide  draft  copies  of 
and  interpretations  to  parlic 

(2)  Based  on  discussion  an 
from  forum  participants,  pre 
synthesis  documents;  and 

|3)(i)  Develop  the  informat 
products  that  have  the  greatest 
for  u.se  by  national  professi 
education  and  parent  organ i 
their  exi.sting  communicatior 
and  member  networks 

(ii)  In  developing  the  infor;  r 
products  the  project  must  . 
products  appropriate  for  the 
focus  and  audience,  provide 
for  tho.se  proposed  types  of  p 
and  propose  communication 
for  fostering  the  use  of  the 
the  appropriate  audience;  an 

(iii)  The  project  must  coorc  i 
OSEP  to  finalize  information 
for  various  systems  and  netw 

Ea(  h  project  must  budget 

il)  .'\  two-day  meeting  in 
DC.  during  the  first  year,  as  d 
under  paragraph  (b)(1)  of  th 

(2)  The  two-day  Research 
Dire*. tors'  meeting  to  be  held 
Washington,  DC.  each  year 
project;  and 

(3)  Two  trips  for  up  to  two 
to  Washington,  DC  for  the  act 
described  under  paragraph  (b 
this  priority. 

Supplementary  Infonvatior 
estimated  average  size  of  aw 
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The 


a  d 


.specified  in  Chart  5  is  for  year  one  onlv. 
Year  two  is  estimated  al  S50.000. 

Project  Period:  Up  to  24  months. 

Absolute  Priority  4 — Initial  Career 
A.\,nrds[H4.023N). 

(a)  To  be  considered  for  fiindnig 
under  this  priority,  a  projec  t  must- 
la)  Pursue  a  line  of  inquiry  that 

rene<:fs  a  programmatic  sfnnd  of 
research  emanating  either  from  theory 
or  a  conceptual  framework.  The  line  of 
research  must  be  evidenced  by  a  series 
of  related  questions  that  establish 
directions  for  designing  future  studies 
extending  beyond  the  support  of  this 
award.  The  project  is  not  intended  to 
represent  all  inquiry  relat»-.i  to  t.he 
particular  theory  or  conceptual 
framework;  rather,  it  is  e>.pe<;ted  to 
initiate  a  new  line  or  advanf.e  an 
existing  one; 

(b)  Include,  in  its  design  and  conduct, 
su.stained  involvement  with  nationally 
recognized  experts  having  substantive 
or  methodological  knowledge  and 
expertise  relevant  to  the  proposed 
research.  Experts  do  not  have  to  be  at 
the  same  institution  or  agency  at  which 
the  project  is  located,  but  the  interaction 
must  be  sufficient  to  develop  the 
(.apacity  of  the  researcher  to  effectively 
pursue  the  research  into  mid-t  areer 
activities.  At  lea.st  50  percent  of  the 
researcher's  time  must  be  d»-voted  to  the 
project; 

(( )  Prepare  its  procedures,  findings, 
and  conclusions  in  a  manner  that 
informs  other  interested  researchers  and 
is  useful  for  advancing  professional 
practice  or  improving  programs  and 
services  to  infants,  toddlers,  children. 
and  youth  with  disabilities  and  their 
families;  and 

(d)  Disseminate  project  pro(  edures, 
findings,  and  conclusions  to  appropriate 
research  in.stitutes,  clearinghouses,  and 
technical  assistance  providers. 

A  project  must  budget  for  the  two-day 
Research  Project  Directors'  meeting  to 
beheld  in  Washington,  DCeac.h  \  ear  of 
the  project. 

Competitive  Priority:  Within  Absolute 
Priority  4,  the  Secretary,  under  .34  CFR 
75.10,5(c)(2){i),  gives  preferenr;*-  to 
applications  that  meet  the  following 
competitive  priority.  The  Sef.reiary 
awards  up  to  10  points  to  an  application 
that  meets  this  competitive  priority  in  a 
particularly  effective  way.  These  points 
are  in  addition  to  any  points  the 
appli(.ation  earns  under  the  selection 
criteria  fur  the  program: 

A  projec  t  that  would  give  a  priority  to 
providing  support  for  individuals  who 
are  n-.eri'.liers  of  groups  that  have  been 
underrepresented  in  the  field  of  special 
education  research,  such  as  members  of 
racial  or  ethnic  minority  groups  (e.g. 
Black,  Hispanic.  American  Indian,  or 


Alaskan  Native,  .Asian  or  Pao!;-, 
Islandtr).  a:id  individuals  with 
disabilitit's. 

PtojfCt  Period:  Up  to  36  mo!)fii>- 

For  Applications  and  CenernI 
Inforninlion  Contact:  Darler.e  Cr.ir,.i.:;,. 
U.S.  Department  of  Education.  4f«li 
Maryland  .Avenue.  S\V..  room  3.S2.'v. 
Switzer  Building.  Washington,  DC 
20202-2r)41.  Telephone  (202,*  20.7-H'.'  i. 
or  FAX:  (202)  20.'5-«10.'J. 

For  Technical  Informol.on  ConUU  t 
For  Advanc:ing  and  Improvinj?  t.^.e 
Research  Knowledge  Bast  (CFDA 
84.023 A):  Judith  Fein.  U.S.  Depar?n»Mit 
of  Education,  400  Marylanci  AverrL/i- . 
SW.,  room  3.524,  Switzer  BuildisiK. 
Washington,  DC  202(J2-2641 
Telephone:  (202)  205-8116. 

For  Field-Initiated  Research  Proif-i  is 
(CFDA  H4.023C):  Dr.  Tom  V.  Har.h  y 
U.S.  Department  of  Education.  400 
Maryland  Avenue,  SW.,  room  ."1526. 
Switzer  Building,  Washingtcr..  DC 
20202-2641.  Telephone:  (202/  2(i.5- 
8110. 

VoT  Synthesize  and  Communic  .lie  ;, 
Professional  Knowledge  Base: 
Contributions  to  Research  and  P.'.ic  tc.  •- 
(CFDA  84.023E):  Ellen  Schiller.  US. 
Department  of  Education,  400  M.ir\  l.ud 
Avenue,  SW.,  room  3523.  Switzer 
Building,  Washington,  DC  20202-2(  •; ) 
Telephone:  (202)  205-8123 

For  Initial  Career  Awards  (84  U2.i\;: 
Melville  J.  Appell,  U.S.  Department  of 
Education,  400  Maryland  Avenue.  .SW  . 
room  3525,  Switzer  Budding. 
Washington,  DC  20202-2640 
Telephone:  (202)  205-811.3. 

Program  Authority:  20  U  S  C   14-;  i- 
1443 

H4  024B  and  P    Early  EducaDon 
Program  for  Children  Wtth  Di<^nhd,ht^s 

Purpose  of  Program:  To  provide 
Federal  financial  assislaoc  e  la)  to 
address  the  special  needs  cf  children 
with  disabilities,  birth  through  age 
eight,  and  their  families:  and  (b)  to  as<.ist 
State  and  local  entities  in  expanding 
and  improving  programs  and  services 
for  these  c:hilciren  and  their  Jarnilie';. 

£7;^/We  App/;con/s  Public  agenc  ies  . 
and  nonprofit  private  organizations  In 
addition,  profit-making  organizatioj.s 
are  eligible  to  apply  under  Early 
Childhood  Model  Inserv.ce  Trainiiit: 
Projects  (84.024P). 

Applicable  Regalatmn^  (a)  Tht- 
Education  Department  Ger^eral 
Administrative  Regulr.tiors  (EDf.ARi  <.n 
34  CFR  parts  74,  75,  77,  :«"i  hQ.  Jfl.  ^2. 
85,  and  86;  and  (b)  The  regulanons  for 
this  program  in  34  CFR  pari  301 

Priorities.  Under  34  CFR  75.105(c:;i:i; 
and  34  CFR  part  309  the  Secretary  gnes 
an  absolute  preference  to  appJit  atior.s 
thai  meet  the  following  priori!;»s.  Tr,'- 
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Secretary  funds  under  these 
competitions  only  applications  that 
meet  one  of  these  aliiolute  priorities: 

Absolute  Priority  1— Model 
Demonstration  Projects  for  Young 
Children  with  Disabilities  (84.024B).  (a) 
A  model  demonstration  project  funded 
under  this  priority  must— 

(1)  Address  a  specific  service  problem 
or  issue: 

(2)  Address  specific  components  or 
strategies  and  the  rationale— based  on 
theory,  research,  or  evaluation — for 
those  components  or  strategies; 

(r«)  Delineate  a  specific  population  of 
children — i.e.,  by  age,  disability, 
diagnosis,  level  of  functioning,  and 
membership  in  a  special  population,  if 
aporopriate — and  their  families; 

(4)  Produce  detailed  prot:edures  and 
materials  that  enable  others  to  replicate 
the  model  as  implemented  at  the 
original  site; 

(5)  As  appropriate,  develop  and 
evaluate  the  model  in  integrated,  age- 
appropriate  settings  that  facilitate  the 
interaction  between  project  participants 
and  their  peers  without  disabilities, 
including  models  developed  lor  use  in 
home  or  in  hospital  settings  (such  as 
neonatal  intensive  care  units);  and 

(6)  Evaluate  the  model  at  the  original 
model  development  site  and — if 
approved  for  funding  beyond  the  initial 
three  years  of  the  project  period — at 
other  sites  to  determine  whether  the 
model  can  be  adopted  by  other  sites  and 
yield  similar  positive  results.  In  its 
evaluation,  a  project  must  use  multiple 
outcome  measures  to  determine  the 
effectiveness  of  the  model  and  its 
component  strategies,  including 
measures  of  multiple,  fimctional  child 
and  family  outcomes,  other  indices  of 
the  effects  of  the  model,  and  cost  duta 
a.ssociated  with  implementing  the 
model. 

(bj  In  determining  whether  to 
(  onliuue  a  project  for  the  fourth  and 
fifth  years  of  the  project  period,  in 
addition  to  considering  factors  in  34 
CFR  7.5. 253(a),  the  Secretary  considers 
the  fallowing: 

(1)  The  degree  to  which  the  model 
(U.veloped  by  the  project  is,  or  would  be 
by  the  end  of  year  three,  designed 
soiHidly  and  replicable  by  other 
agencies,  and  provides  .state-of-ilie-art 
interventions  for  the  target  po[)ulhtion. 

(2)  The  extent  to  whicli  dissemination 
of  the  moiiel  would  meet  a  significant 
or  unique  service  need  in  other 
getjgraphic  locations. 

(3)  Tne  degree  to  whit.h  the  project 
has  initially  produced  compelling, 
quantifiable  evidence  of  the 
elfectiveness  of  the  model  as 
implemented  at  the  original 
development  site. 


(4)  Availability  of  funding  for  the 
model  from  sources  other  than  the  Early 
Education  Program  for  Children  with 
Disabilities  to  support  the  operation  of 
the  model  at  the  original  development 
site  during  years  four  and  five. 

(5)  The  extent  to  which  the  project 
has  documented  the  commitment  of 
other  agencies  not  affifiated  with  the 
original  project  to  adopt  its  model  and 
participate  in  evaluation  of  the  model 
during  years  four  and  five  of  the  project 
period. 

(r>)  The  extent  to  which  the  project 
has  sound  plans  for  aiding  in  replication 
and  for  evaluating  its  model  at 
n^plication  sites  during  years  four  and 
five  of  the  project  period. 

A  project  that  applies  for  funding  for 
the  fourth  and  fifth  years  must  set  aside 
in  it.s  budget  for  the  third  year  funds  to 
cover  costs  associated  with  the  services 
to  be  performed  by  the  review  team 
appointed  by  the  Secretary  to  evaluate 
the  project  in  the  third  year.  These 
funds  are  estimated  to  be  approximately 
$4,000. 

Competitive  Priority.  Within  Absolute 
Priority  1,  the  Secretary,  under  34  CFR 
75.105(c)(2)(i),  gives  preference  to 
applications  that  meet  the  following 
competitive  priority.  The  Setjetary 
awards  up  to  10  points  to  an  application 
that  meets  this  competitive  priority  in  a 
particularly  effective  way.  These  points 
are  in  addition  to  any  points  the 
application  earns  under  the  selection 
criteria  for  the  program: 

Projects  designed  to  develop, 
implement,  evaluate,  and  disseminate 
models  that — 

(a)  Incorporate  the  appropriate  use  of 
assistive  technology  to  enhance  services 
to  youne  children  with  disabilities;  or 

(h)  Address  the  unique  needs  of 
young  children  with  low  incidence 
disabilities,  such  as  deaf-blindness. 

Project  Period:  Up  to  60  months. 

Absolute  Priority  2— Early  Childhood 
Model  Inserx'ice  Training  Projects 
(H4.024F).  A  model  inservice  training 
project  considered  for  funding  under 
this  priority  must — 

(a)  Identity  the  target  population  to  be 
trained,  including  their  roles  and 
res[)oiisibilities,  and  the  national  needs 
addressed  by  the  model; 

(b)  Delineate  a  conceptual  framework 
upon  which  the  training  model  is  to  be 
ba.sed,  including  the  changes  in 
personnel  roles  and  responsibilities  and 
the  skills  needed  to  implement  the  new 
roles  or  responsibilities; 

(c)  Identify  the  content  of  training  and 
the  format  for  delivery  of  training  and 
other  activities  of  the  model; 

(d)  Develop  and  demonstrate  an 
inser\'ice  training  model  for 
professionals,  paraprofessionals.  or 


both,  who  are  currently  providing 
services  to  infants,  toddlers,  and 
preschool-aged  children  with 
disabilities  and  their  families,  or  to 
those  individuals  who  through 
retraining  could  orovide  those  services; 

(e)  Include  goals,  objectives,  and 
activities  to  ensure  that  personnel 
participating  in  the  training  acquire 
skills  to  work  effectively  with  children 
and  families  who  are  members  of 
cultural,  linguistic,  and  racial  minority 
groups. 

(f)  Include  within  the  model  an  array 
of  follow-up  and  support  activities  that 
ensure  that  personnel  participating  in 
the  training  acquire  the  skills  being 
taught  and  use  that  knowledge  in 
meeting  the  service  needs  of  young 
children  with  disabilities  and  their 
families; 

(g)  Coordinate  with  the  State  agencies 
responsible  for  the  Comprehensive 
System  of  Personnel  Development 
(CSPD)  under  part  H  or  part  B  of  IDEA. 
and  arrange  for  credit  to  be  granted  to 
trainees  by  appropriate  agencies, 
organizations,  or  institutions  of  higher 
education;  and 

(h)  Evaluate  the  inservice  training 
model  through  direct  assessment  of 
participants'  skills  following  the 
training  and,  after  a  period  of  time, 
include  some  direct  ob.servation 
measures  of  trainees  in  the  service 
setting  using  standardized  observational 
rating  techniques. 

Competitive  Priority.  Within  Absolute 
Priority  2.  the  Secretary,  under  34  CFR 
75.105(c)(2)(i).  gives  preference  to 
applications  that  meet  the  following 
competitive  priority.  The  Secretary 
awards  up  to  10  points  to  an  application 
that  meets  this  competitive  priority  in  a 
particularly  effective  way.  These  points 
are  in  addition  to  any  points  the 
application  earns  under  the  selection 
criteria  for  the  program: 

Projects  that  provide  evidence  that 
they  will  develop,  demonstrate, 
evaluate,  and  disseminate  models  that— 

(a)  Incorporate  collaborative,  multi- 
disciplinary,  team  training  approaches 
to  personnel  development;  or 

(t))  Focus  on  paraprofessionals  and 
address  their  unique  training  needs. 

Project  Period:  Up  to  36  months. 

For  Applications  and  General 
Information  Contact:  Sonja  Jenkins.  U.S. 
Department  of  Education.  400  Maryland 
Avenue.  SW.,  room  4716.  Switzer 
Building.  Washington,  DC  20202-2732. 
Telephone  (202)  205-9377.  Individuals 
who  use  a  telecommunications  device 
for  the  deaf  (TDD)  may  call  the  TDD 
number  at  (202)  205-«169. 

For  Technical  Information  Contact: 
Gail  Houle,  U.S.  Department  of 
Education.  400  Maryland  Avenue,  SW.. 
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room  4613,  Swifzer  Building 
Washington.  DC  20202-264^ 
Telephone:  (202)  205-9045 
who  use  a  telecommunicati 
for  the  deaf  (TDD)  may  call  t 
number  at  (202)  205-8169. 
Program  Authority:  20  U 

84.025 A  and  E    Services  for 
With  Deaf-Blindness  Prograr  j 

Purpose  of  Program:  To  , 
Federal  assistance  to  address 
needs  of  infants,  toddlers,  c 
youth  with  deaf-blindness. 

Eligible  Applicants:  Public 
nonprofit  private  agencies,  i 
or  organizations,  including 
tribe  and  the  Bureau  of  Indi 
the  Department  of  the  Interi 
on  behalf  of  schools  operatet 
Bureau  for  children  and  stu 
Indian  reservations);  and  tri 
controlled  schools  funded  by 
Department  of  the  Interior. 

Applicable  Regulations:  (a 
Education  Department  Genei 
Administrative  Regulations  ( 
34  CFR  parts  74,  75.  77.  79 
85,  and  86;  and  (b)  The  regul 
this  program  in  34  CFR  part  C 

Priorities.  Under  34  CFR  7! 
and  34  CFR  part  307.  the 
an  absolute  preference  to    ^  ^ 
that  meet  the  following  priori  [ 
Secretary  funds  under  these 
competitions  only  applicati 
meet  one  of  these  absolute  j.. 
Absolute  Priority  1(a)— Sta 
Multi-State  Projects  for  Chi  _ 
Are  Deaf-Blind;  and  Ubf—Oj^ 
Pilot  Projects  for  Children  M 
Deaf-Blind  (84.025A).  This  . 
supports  two  types  of  project! 

(a)  State  and  Multi-State  Pi 
Children  who  are  Deaf-Blind 
projects  may  provide  services 
toddlers,  children,  and  youth 
blindness  and  technical  assi 
public  and  private  agencies, 
institutions,  and  organization 
providing  early  intervention, 
educational,  transitional,  vocft 
early  identification,  and  relat^ 
to  children  with  deaf-blind 
described  in  34  CFR  307.11. 

(b)  Optional  Pilot  Projects 
Children  who  are  Deaf-Blind 

(Nole:  Only  successful  appl 
State  and  Multi-State  Projects  (Ati^oi 
Priority  1(a))  are  considered  for 
under  Optional  Pilot  Projects  (Ab^l 
Priority  1(b).}  These  projects  are 
expand  local  educational  agency 
by  providing  services  to  children  . 
blindness  that  supplement  servics  s 
provided  to  children  and  youth  through 
and  local  resources,  and  encouragit 
assumption  of  funding  responsibi 
and  local  authorities,  as  described 
307. 10(d)  and  307  14. 
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Invitational  Priority.  Wilhin  Absolute 
Priority  1(b)  (Optional  Pilot  Projects  for 
Children  Who  Are  Deaf-Blind),  the 
Secretary  is  particularly  interested  in 
applications  that  meet  one  or  more  of 
the  following  invitational  priorities. 
However,  under  34  CFR  75.105(c)(1),  an 
application  that  meets  one  or  more  of 
these  invitational  priorities  does  not 
receive  competitive  or  absolute 
preference  over  other  applications: 

Projects  that  propose  to  provide 
validated  effective  practices  related  to— 

(a)  Transition  from  school  to  adult  life 
in  the  community; 

(b)  Early  identification  and 
intervention  for  infants  and  toddlers 
who  are  deaf-blind; 

(c)  Strategies  that  facilitate  the 
integration  of  students  who  are  deaf- 
blind  into  neighborhood  schools; 

(d)  Acquisition  of  communication  or 
orientation  and  mobility  ski!!.-;;  or 

(e)  Facilitation  of  family  involvement. 
Supplementary  Information: 

Applicants  .seeking  support  for  both  1(a) 
State  and  Multi-State  Projects  for 
Children  who  are  Deaf-Blind  and  1(b) 
Optional  Pilot  Projects  for  Children  who 
are  Deaf-Blind  must  submit  a  two-part 
application,  each  complete  by  itself  and 
containing  its  individual  budget. 

The  Secretary  evaluates  applications 
for  State  and  Multi-State  Projects  using 
criteria  in  34  CFR  307.33. 

The  Secretary  evaluates  applications 
for  Optional  Pilot  Projects  using  criteria 
in  34  CFR  307.36. 
Project  Period:  Up  to  48  months. 
Absolute  Priority  2— Technical 
Assistance  for  Transitional  Serxices  for 
Children  and  Youth  Who  Are  Denf- 
Blind  (84.025E).  This  priority  supports  a 
project  to  provide  technical  a.ssistance 
to  State  educational  agencies  in  making 
available  to  adolescents  and  young 
adults  who  are  deaf-blind,  programs  and 
services  to  facilitate  their  transition 
from  education  to  employment  and 
other  services  such  as  vocational, 
independent  living,  and  other 
postsecondary  services.  The  project 
must  provide  technical  assistance, 
training  or  inservice  training,  and 
assistance  in  the  development  or 
replication  of  successful  innovative 
approaches,  to  assist  adolescents  and 
young  adults  who  are  deaf-blind 
transition  to  adult  living.  (34  CFR 
307.13) 
Project  Period:  12  months. 
For  Applications  and  General 
Information  Contact:  Robin  Buckler, 
U.S.  Department  of  Education.  400 
Maryland  Avenue.  SW.,  room  4617, 
Switzer  Building.  Washington,  DC 
20202-2732.  Telephone  (202)  20.5-8168. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 


(TDD)  may  call  the  TDD  number  at  (202) 
205-8169. 

For  Technical  Information  Contact: 
Charles  Freeman,  U.S.  Department  of 
Education,  400  Maryland  Avenue.  SW.. 
room  4617,  Switzer  Building, 
Washington.  DC  20202-2644. 
Telephone:  (202)  205-6165.  Individuals 
who  u.se  a  telecommunications  devii  e 
for  the  deaf  (TDD)  may  call  the  TDD 
number  at  (202)  205-8169. 

Program  Authority:  20  U.S  C  1422. 

84.029A-Q    Training  Personnel  (or  the 
Education  of  Individuals  With      ' 
Disabilities — Grants  for  Pemonnt-I 
Training  and  Parent  Training  and 
Information  Centers 

Purpose  of  Program:  (a)  The  purpo<.e 
of  Grants  for  Personnel  Training  is  lo 
increa.se  the  quantity  and  improve  the 
quality  of  personnel  available  lo  serve 
infants,  toddlers,  children,  and  youth 
with  disabilities,  (b)  The  purpose  of 
Parent  Training  and  Information  Centers 
is  to  enable  parents  to  work  more 
effectively  with  professionals  in  meeting- 
the  needs  of  infants,  toddlers,  childrtn. 
and  youth  with  disabilities. 

Eligible  Applicants:  Under  Absolute 
Priorities  1.2,  3,  4,  5.  7.  and  10  (Grants 
for  Personnel  Training):  institutions  of 
higher  education;  and  appropriate 
nonprofit  agencies. 

Under  Absolute  Priority  6  (Spe<  ial 
Projects):  in.stitutions  of  higher 
education;  State  agencies;  and  other 
appropriate  nonprofit  agencies. 

Under  Ab.solute  Priorities  8  (Parent 
Training  and  Information  Centers)  and  9 
(Experimental  Parent  Centers):  parent 
organizations,  as  defined  in  34  CFR 
316.5(a). 

Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  tn 
34  CFR  parts  74.  75.  76.  77.  79,  80.  81, 
82,  85,  and  86;  and  (b)  The  regulations 
for  this  program  in  34  CFR  parts  316 
and  318. 

Priorities:  Under  34  CFR  75. 105(i )(.!). 
34  CFR  316.  and  34  CFR  318.  the 
Secretary  gives  an  absolute  preference  to 
applications  that  meet  the  following 
priorities.  The  Secretary  funds  under 
this  program  only  those  applications 
that  meet  any  one  of  these  absolute 
priorities: 

(Nole:  If  an  applicant  wishes  to  apply 
under  more  than  one  of  these  absolute 
priorities,  the  applicant  must  submit  a 
separate  application  under  each  affected 
priority.) 

Absolute  Priority  1 — Training 
Personnel  to  Serve  Low  Incidence 
Disabilities  (84.029A).  This  priority 
supports  projects  to  train  teachers  of 
children  with  visual  impairments. 
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iicliiiJiag  blindness;  hearing 
"HfKniruierits,  including  deafi»e>s, 
1  irrhofirdic  intpairmetits,  o^hcr  he  ilrh 
urip.'.trmerits,  autism,  traiiniatic  brain 
inittry,  3rt,d  severe  and  ntLilfiple 
tushiUties.  (34  CFR  3lK.U{iiJ(Ui)l. 

C.C'tnpetitivff  Priorities:  With  if  t 
/'Ihsolute  Priority  1.  the  Secrftary.  under 
:4  CFR  75.105(<:){2)(i),  gives  preterenf.e 
ia  applications  thut  nteet  noe  or  ntore  ot 
i  he  foHoi-ving  ron-.peritive  prtoraios.  Thn 
.S«f  retary  awards  up  to  10  nddi?:onal 
i»ninf.s  to  an  application  iftat  ruet^rs  out- 
•  <c  itionF:  of  thtse  competitive  priorities 
lit  .1  particularly  effective  way.  These 
I  'w  tits  are  in  addition  to  any  pottits  the 
^pf!tilt^tion  earns  under  the  selet:!iO" 
nreria  for  the  program: 

(c«)  Training  ptsrsonnel  to  provide 
r.Hisition  assistance  from  school  to 
..d.ilt  roles  (34  CFR  318.n(c;>(12)) 

(h)  Preparing  personnel  to  meet  ther 
i\.itional  Education  Coals  (r«4  CFR 
ilHll(a)(17)). 

(c)  Utilizing  innovative  ret  riti;j:;e(i! 
. '-'d  retention  strategies  (34  CFR 
:  1.8  11(a)(8)). 

Prelect  Pthod:  L)p  to  3fi  rnoiiths 

Absolute  Priority  2—Prt^puratinn .»/ 
fWsoiwtfl  for  Careers  in  Sprrinl 
Education  (84.029B).  This  priority 
:iiipfK)rts  preservice  pr(?paration  of 
personnel  for  careers  in  special 
education.  Preservice  trainin;^  ini  Indes 
..dditiona!  training  for  currently 
(^t^ployi;d  teachers  seeking  additional 
degartjs,  certifications,  or  endorsements 
Training  at  the  baccalaureate,  nia.sters. 
Of  speriali.st  level  is  appropriate  Ifnder 
I  his  priority,  "personnel"  includes 
ipeciai  education  teachers,  speech 
Ijinguage  pathologists,  audiologists. 
(dapted  physical  education  toachf-rs. 
vfx;ational  educators,  and  instructive 
.;i.id  nssi.itive  technology  ipecinlisf.-  f '.4 

fFRrsianfajdi). 

Competitive  Priorities:  Within 
/Ihsolute  Puority  2,  the  Secr..>tr:rv .  ii.-.der 
U  ChK  7.=,  l{)5((.j(2)(i!.  give.>  preferem  e 
i  :>  ;'ppli<:ations  that  meet  one  or  im>re  o\ 
ihe  k>iIowing  competitive  prio'.ties.  Tht' 
Jv><:re?i«ry  awards  up  to  10  additiouijl 
p'>('!-s  to  3n  applicr'.ion  that  rcteet.>  oae 
'>r  mor  >  ot  these  conipetitivt;  nriorities 
in  a  p".rticular!y  effet.tive  vv^.y  Tf:e,se 
^taint^.  -sre  in  addition  to  any  points  the 
fipp!i!.;ation  earns  under  the  r.eh-'  'ion 
cntf.:r!a  for  \\.e  program: 

(a)  Trr,ini.'!«5  personnel  to  pro.idr 
fr:iff3i!iun  as':i,tancr  froTi  school  to 
..d.i't  rotes  [:i'.  CFR  3iS.?i(a){12)) 

(b)  Preparing;  personne!  to  meet  th*; 
National  Education  Coals  {?.4  CFR 
:!!8n(a)(17)). 

(c)  Promoting  full  qualifications  for 
|!.!rsonnel  servini^  infants,  toddlers, 
children,  and  youth  with  disDhiiities  (34 
CFR  318.1  l(aK9). 

Project  Period:  Up  to  30  months 


Ahiokite  Priority  J—Prfparation  of 
L'^ich.nhip  Persomu'l  (84 O^QD).  This 
priority  supports  projects  d'*sigiied  tn 
provide  pryservice  professional 
prepacition  of  leadership  pt^rsontiel  ia 
\ciecud  ediHrahon,  related  services,  and 
eirly  intervention.  Leadership  training 
f/<  Tinrtstd.ered  to  be  preparation  in — 

fal  Supervision  and  .yJministrnliun  -i' 
'rte  idvum.ed  graduate, dmforal. And 
post'dof:tOf.d  levels; 

(h)  Kestan-h;  and 

((.1  Penionne!  preparation  at  the 
doctoral  and  post-doctoral  levels  ( t4 
CFR3(Rn(ai(4)). 

Competitive Pr/ontsvs.  Withiu 
Absolute  Priority  3.  the  Sc-cretarv,  luider 
14  CFR  75.l()5(c){2){i).  gives  preVertmce 
to  applications  that  meet  one  or  moa*  of 
the  foUovntig  competitive  priorities.  The 
Se»:retary  awards  up  to  U)  additional 
poinrs  to  an  application  that  meets  one 
oc  more  of  thvse  competitive  priorities 
t.i  a  particu!  .;iy  effet live  way.  These 
points  are  in  addition  to  any  poiiits-th»- 
appifcatton  earns  under  the  selection 
f  riteria  for  the  program; 

{..)  Training  personnel  to  p.-ov  ide 
iransition  assistance  from  school  to 
rduU  roles  (34  CFR  318.1  l(a)(  12)). 

(b)  Preparing  personnel  to  meet  thf 
Natrcriid  Education  Crf)als  (34  CFR 
3lH.H(a){ir)). 

Project  Pf^riod:  Up  to  48  months 

Abfiolute  Priority  4 — Minority 
destitutions  Personnel  (84.029E).  This 
priority  supports  awards  to  Historicallv 
EU  i(  k  C:oIU?gKS  and  Universities  and 
other  institutions  of  higher  education 
whose  minority  student  enrollment  is  <i» 
hast  25  percent.  Awards  may  provide 
trtir«i.'tg  of  personnel  in  all  art;as  noted 
r.i  *)  ilK.infaKl)  and  (2)  as.d  cmlsI  be 
d^rsigned  to  increase  the  capabilities  ot 
the  institution  in  approprin'jr  training 
.r.x!.s(34CFR31fi(a)(17)) 

Competitive  Priorities:  Wittiin 
Absiilute  Priority  4,  the  Sei:r».-tary,  undt. 
34  a  R  75  l(»5(r.)(2l(i).  gives  pit  ference 
to  applications  that  meet  one  or  nufft;  o\ 
the  fV.Uowing  r:ompe*i:ivi'  priorities.  'C*  ;■ 
S!;i  ret  .ry  aivards  up  to  10  addilioi.al 
fxiint-  tfi.-.n  apph'catioii  that  i;iit*ls  o(;»» 
or  n:c)re  of  these  competitive  priorities 
in  !i  p.Trti.AiM.ly  efftctive  way  These 
point.,  are  ia  aiidition  to  any  pcir.ts  th.; 
<•  pph...-'iii,:!  fc.  rns  undt:r  th';  -riecliuc 
f-t'erin  for  th»  program: 

(a)  Trairatig  pers  innel  ':>  prov  ids' 
tiansifioo  assistance  from  s'.:h«iol  tn 
..'iult  ro!f'sf34CFK3i;-;  I !(,'.)( !21l. 

(b)  Preparirg  personnel  to  rwfyci  ihe 
Nationrd  Fflucalion  Goals  (34  CFR 
318  n(,)(17)). 

Project  Period:  Up  to  .If.  months 
AfK-ioluU:  Priority  5 — Prfparnlirn  of 
Hfloted  Sen-ices  Personnel  (84.'.)2r>FJ 
This  priority  supports  preservice 
preparafiffo  of  individuals  to  provide 


developmental,  corrective,  and  other 
supportive  services  that  assist  children 
and  youth  with  rii.sabilities  to  bt'iJeHl 
frcra  special  education  These  include 
par.iprcfessional  personnel, thcrapentii 
reiireaMon  spet:ialists.  st.hool  scH;ial 
workers,  health  service  providers, 
physical  therapists.  Of:cupationa! 
therapists,  school  psychologists, 
f.ounselors  (includir;g  rfdiahilitatiou 
t:oanselors),  interpreters,  orientation 
and  mohiiily  spe<  ialisls,  respite  care 
providers,  art  therapists,  volunteers, 
physicians,  and  othf  r  rtjlated  services 
personnel. 

•  Projet:ts  to  train  personne! 
identihed  as  special  education 
persoani  I  in  the  regulations  in  the.  {..irt 
are  not  appropriate,  even  if  thost; 
personnel  may  he  considered  related 
services  personnel  in  other  settings 

•  This  priority  is  not  designed  for 
general  training.  Projects  must  in<  hide 
inducements  and  preparation  to 
u»:rease  the  probability  that  graduates 
will  direct  their  efforts  toward 
supportive  services  to  special  education 
For  example,  a  project  in  occupational 
therapy  (OT)  might  support  a  special 
t.oir.ponent  on  pediatric  or  juvenile 
psychiatric  OT,  support  those  students 
w  hose  career  goal  is  OT  in  the  sc:hools. 
or  provide  for  practica  and  internships 
in  school  settings.  (See  34  CFR 
318.11(a|(2)) 

Conipetitii'e  Priorities:  Withiii 
Absolute  Priority  .■>.  the  Se<:retary.  undtr 
34  CFR  75.10.'i(c)(2)(i).  gives  preference 
fu  .ijipiications  that  meet  one  or  mo'^;  of 
the  hillnvving  competitive  prioritie.s.  The 
St:cretary  awards  up  to  10  additional 
points  to  an  application  that  m«^rts  one 
w  more  of  these  competitive  priorities 
II!  a  particularly  effective  way.  Thcs;; 
points  art?  in  addition  to  any  poinrs  th>- 
application  ean;s  under  the  selectio*; 
■■  'iteria  for  S!ie  pro^r?:rn: 

(;i!  Training  [lersomiei  lo  provide? 
f'tcsifiun  nssi.>tunt;e  from  scfiool  t«i 

;ulf  n.lps(34CJ-'R3;H.ll!,!)h2j). 

In)  Prep.ar;ng  p<?rsoiu:e!  to  mix;!  rh* 
N.^tiocil  Edu<:;itirj.i  G(mIs  (34  f  ;FR 
•t.'<lUa)(171). 

(: }  Utilizing  ii'nov.il-ive  ^^.rl.:^.•/'.e';^ 
.:n\  ri;:ti:i;on  s!ra}egies  (.■«4  ["FR 

Prrjffrl  Period:  Up  to  3fi  mondi ; 

Ah^,-hite  p! 'onty  H  Sprrial  Pr^'jiH-: , 
jfU  (i2')K)  This  priority  supporis 
f.rcucts  that  im  liidi.'  deve!opmc:i>. 
'  v'liiotion.  and  di.stribiiticn  of 
/.uiovative  approaches  to  persofuifl 
pr--p.-,ration;  development  of  curricul'iia 
rnatiTials  to  prepare  persunnel  to 
educate  or  provide  early  iiitervvntion 
si-riices;  and  other  projects  of  national 
signifuuince  related  to  the  preparation  (*1 
fiersoiinel  needed  to  serve  infants. 


i;;";  with 
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Inddhrs.  riiildrprt,  and  voilhulfli 
disj'I'Jiities. 

(;;J  Apprf>}>ri?!e  nrcjis  o<  i 
ji''.)i:rie — 

(1)  Presen  ju)  '-afping  pil-'>.,,,!s  irj 

I  ;.iidr^',n  nnd  youth  «:).'■  iii|,ihi;ii5«».^  nmi 
tiv  :r  faniiiies; 

(2)  Trainirjv».ttfo(,hers  fo  \^ 
« iHriiiur.ity  ;jad  sf-h.-jcl  Si.'? 
( •■■ilrjrwn  S3)d  youth  wiih  d- 
their  iaiifiJies; 

i.r,  Isiservice  md  pnr;L:ri , 

ot  p^:/.soiinel  !o  work  wilii  i 

toddlerr..  «.h:ldreii.  aiid  vo-i 

di:-U!:<i!itie5!,3iid  ihc-r  faniili 
(-»)  hiser.'jce  and  prv.>s':r\  i 

of  person n«*I  lo  work  wilh  r 

i.'ifan's,  tofidlHrs,  thiidrfin. 

v/ith  disaliilities  and  their  1; 
f5)  Prestjrvice  and  inservi 

of  spuc.'-^l  education  and  n-. 

personi;..!  in  instructivy  cnc 

lt..;hni)l(jijy  to  benefit  infant 

i;hildrt!!,  and  youth  with  di 

Olid 
(6)  Recruitniont  ajid  rtrton  iun  i)f 

special  education,  related  «trvii;«'s.  iir.d 

early  inter\'ention  personr.y 
(h)  Both  inservif^  and  prefi. 

training  must  include  3  r,i 

ncfdresses  the  coordinaiion  t 

service  provid-^rs,  inchiding 

(HJucTitors.  (St!e  34  CFR  31 8t 
Cnr.ipntitive  Prioritifs:  Wi 

Ahsoluto  Priority  6,  the  Se<;r 

34(:FR75in-,(c)(2)(i).gives 

to  applications  that  meet  on 

the  following  competitive  pi 

.Secn;t;iry  awards  up  to  10  at 

points  to  an  applijjtion  the  t 

or  more  of  these  con.petitive 

in  a  particularly  effc-(Ji\ ;;  wa 

points  are  in  addition  to  ;iny 

appHc'ilion  earns  under  the  ■ 

criteria  for  th  !  program: 
(a)  Training  persor)nef  to  y 

transition  a<.sistant  e  frf>m  scion!  to 
adiill  rrjies  (34  CFR  318.1  l{a    12)). 

(1))  Preparing  personm!  to  r.et;l  Jhe 
Na»i.:nn!  Lducotion  Glials  (3-<(:i-R 
3!fJ  ll(a)(l-)). 

Pmi(Htl\trin<{  \]^  to  HR  mliiths 
AosnhiU:  Ph:irity  7 — Tniin  ng 
t:dtirntinnnl  Iiitarfjrctcrs  (84   I2<H.).  This 
prioi  =ty  sni-'ports  projer  K  to  (  stahlish  or 
coriiDue  programs  to  train  »-  mat-on.-J 
ir-.U  rprf'tt.-rs  to  meHl  «!T!-.  five  v  thrt 
v.iriciis;  crmmnnicalicn  n  ■<';'  i  of 
e!'-:::f")tf;ry  and  sw.ondory  r.t,  di  n«s  who 
arr'  deaf  ordeaf-?.'i-!d.  Thns.?  iriK>n,7-,; 
rviy  tii'^o  s:>p:>ort  Irr'.ini.ig  or   .  tnrr.is 
CM  th.'-jclo  of  education:.!  int  rjir-.tr-re 
(in  'uJing  shortt«inn  and  ii.-  .rvic*; 
?->..:iing)ofrr^iihred;.ra(;ori  If-;.*  h 
v/r.u  u,^  not  CHrtin-.d  tf.ii.hor^  of 
inuivid;:a!s  who  are  ilenf  .md  other 
pcn-onne!  who  teach  or  wort.|i\-ith  them 
(.^^f:i  R31Rlira){i8)). 
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Pmj''t  Period  Dp  fo  36  months. 
Al,s,:hi1i.'  Priority  H~Pa:r;it  Tmi'iinp, 
u::i1  ln',t:Tmi:lion'Ciiniiirs  [n^.V.l'il/A. 


Qvnpi  i-tivc  Piioriii'.'s:  Wiihiii 
Aijsoititf  Priority  10,  tl.-e  S'K.rtJ.i-y, 
U;id.T  34  a  •(  7^.1Ci;i(' K:?;!i),  ^i-,.:s. 


Pa.f.Dt  tniininj;  ood  infor'TinSiori  ixM\fT<      picr-;r»vi.c.«;  Jo  ac.ii;'  a! 


as-  filed  uridrT  5  SlR.Sf.;)  ir;;:St  a>  sist 

pa"-;ii'n  !o — 

(a;  4  .if!;!  nudfr'-i.-jod  -he  Latun;  and 
lit  '-Js'of  the<it<»fj)i'i^t:on>.U;io.i'  of 
l'>iri;Mi.!-fn  wiih  d^s-hi'itif  ■;; 

(J.)  Pnrvid  <  foiiowiip  sur-port  fi:r  trt: 
♦  diK-niion.'!  pro.v,r:mis  of  their  chil.hen 
v;i-h  di'^ihilities; 

(i }  Cor,im'i.T:.-:-t»  mere  cffesJivi.  ly 
v.iih  •■■ps.-.lni  T.r'A  •■^u.'.-i.-edij.-.n!!,.^-,. 
ad.'!i:,iistr.?tors,  r.  !;.;-;d  servicis 
pc,rvv;:):>.el.  anrj  ot'rtT  rfdcvant 
pr«jf('.ss)onHls; 

(d)  ?artif:;p;.»e  fntly  in  '.due ;:(:., 'i.a! 
de;  Jsicn-xiking  pror.essc?,  inciiidini; 
the  develfipmt-nl  oftht:  individiiahzed 
education  program,  far  a  cliild  wiih  a 
disahillty; 

(ejOhtoin  infonpafion  a-  'iM  the  rartge 
of  options,  programs,  srn.M  cs.  and 
re.satirrres  available  at  the  national, 
SlaU',  find  lo«:al  levels  to  chi!drf»n  uiih 
disabililies  and  their  faniili(>p;  and 
[t]  Understand  the  provisions  for 
edu«;ating  children  with  dis-^hilivies 
under  the  !?ndiv;diia!s  with  Disjibilifit  «< 
Fdu<;alionl  Act  {34  CF'R  316.3(a)). 
Pfiifct  Period:  Up  to  60  months. 
Ai'snliitu  Prioiify  9—Fy^v'riment:il 
Pim-nt  Centers  (84.()29P).  This  priority 
■s'ippcrfs  both  experimental  urhan  and 
reral  parent  centers.  E.vpfrimer.fol  urban 
renters  must  starve  lanje  nunibers  of 
parents  of  cihildo  n  with  disabilities 
located  in  high  density  areas. 
Expurimenfal  niral  centers  must  str\i' 
large  nun-.hers  of  parents  of  children 
with  disabilities  lnf;ated  in  nirai  arc.;.^ 
TJifi  centers  may  fo<  ws  on  particular 
aspects  of  pare^tit  training  and 
information  services,  including  but  not 
lim.;i,d  fo  those  activities  requiretl 
Uii<|er  ?.',  ere  310  10(a).  r.xpft.-iniei.f.d 
proiei  ts  may  include  a  plnu'niiig.'nd 
development  phas-'.  {S'.>t!  34  CTR 
3ir,.10ib).) 

Project  Prrjr.iJ:  Ui*  fo  ;if)  inonlhs 
Ahsolate  Prinr-ty  ^0—Trainin,?,Kr.r!y 
Intervention  mvi  Pre:.:hool  P--r;nnnrl 
{i)4.')20Q).  This  priority  Kur.ipo;1s 
projects  th,il  are  (?esit.ned  to  provide 
pn.'Scrvice  prep.-rjtion  of  pa-^ionnel  who 
sc.-ve  infants,  lo<idlers,  end  pres«  hooi 
children  v.if.h  dio-ihilities,  a;id  th»'.ir 
f-imibr-s  Pcrsonn?:]  m>-;y  he  pri:pa:';d  to 
prr-vide  \hpr1-fc;r-in  s<'rvi(<sor  iong-ti-rni 
•service.-ithr  t  eAicrwi  into  a  tljild's  sc  hcol 
pir;;;ra.n.  Th';  prop'^-^'-d  training 
prng.-am  mu.'.l  h;;ve  a  c'e.ir  and  ii:i:!?;H 
f.h.'.i.i  on  :'s>  .-pff  !:■!  n'>.'dsor;:hi],'i:.j 
v.i'ain  the agrf  range  h->m  birth  Shr-jugh 
five,  ar.d  must  irii:l'!deco;7sidtr.i*ion  ' 
Ih.i:  this  priority  inns!  havea  signif;..;-;! 
i:!l«;r(iisr  iplinarv  focus.  (See  34  CFR 
37%-.){3).) 


.  ,        .    .ns4h,vt  yuMt  I-,. I 
or  more  of  lh«  fol}ci'Air.g  r;o);!pt':jitiv»i 
p;■iori^i(>:^.  The  ^'.^.-M.^.-y  ,;v.4rds  up  *,o 
1:) additional  poir.l.s  to  3n  ^pj.,;i!. :';<•!> 
ihal  modi's  one  r.r  }!Jor«  of  l(?*^e 
t'  aipvtiiiv..  .p,iorJI,''s  in  3  pci.tir ..,,  .   , 
efJeflivc;  '.v;fy.  The.se  pc:i5J.-,art;  in 
ad^^liiiiO  Jo  aiiy  point.;  the  .ipplicatioit 
I'anis  uiid'-i  !!)'•  sfli.f.iif.n  (.,;;  f-,;  f,(.-  if  , 
progr.rii! 

(a)  J'repari'^g  p. ;i •.■.{;!  i.-i  to  a.^^i  t:.< 
NatiGr.al  r:d';-.,jtion  (miU  (.14  ( 1  H 
;il'3.;)ir>)(i//). 

{hi  Fromr.'Hig  Jti-ll  q"3.'ir/uii).i;i.s  Ur 
pc.sonnel  .serving  iniants.  toddlers, 
children  ar.d  vouih  witii  disabiiilit-.s  (.}•< 
fTK31«.liaii(9)). 

Pnjct  Period.  Up  to  3fi  moriOis. 

h\>r Applications  Contact: f'^ct-Iia 
Ai(iridgc-.  U.S.  IJeparlment  of  Educ-fino 
400  Maryland  Av;;nue  SW.,  room  307:' 
Swit.rer  Building,  Washington,  IX; 
20202-26.-,!.  Telephoiu:  20.'>-9Q7'». 
Individuals  who  use  a 
teleconimunications  device  for  the  drrrif 
(TDD)  mav  call  the  TDD  numl>er  af  (2021 
20,S-'iq9q. 

Pot  Technirnl  Pifimnttlion  Cnnlait 
Dr.  Nonii  lioive,  t  I.S.  rv>par1ment  of 
Kducation,  400  Mnrvland  Avenue  SVV  . 
room  3072,  Switzer'nutldin;,-, 
Washington,  DC  20202-26.'")!. 
Tehjphone:  (202)  20.^)-9,'->')4.  Individu^h 
who  use  a  (clefomniunir  ations  dfvi: f^ 
for  the  deaf  (TDD)  may  ';all  the  T7>.T 
nmilKTat  (202)  20,'>-WQ9. 

Program  AuthorHy  20  ll.S.f:.  I4'ii 

lit  1)7  li    Postf,(.i:ondajy  Educuth.it 
Prni^niins  for  Indiiid:uils  With 
Di:;r.hil!tirs 

I'm  pose  0/  Prrigroin-  To  prc.virff 
as.sistance  for  »l:e  devf:lu[iment, 
op«^^•l^ion,  and  dissemination  of 
specially  df«,fgnpd  model  progn.ms  f.t 
posf!;4'tA;!.i'':)ry,  vo,;aiioi:el,  !tH:hii(c.jl, 
co!:tin.iiiig.  or  adult  edu? .i.tion  for 
ii!dividua!s  w'th  disabiiities. 

t:ligihh  Applinints:  Staff?  f'durafinrs.J 
agf^.r-cips;  institutions  of  hrgj^^r 
edu,':.!tion;  joriior  and  co:!>mt:,7!ty 
co'legcs;  volitional  a:id  tec.hnical 
i:isti!ytion.';;  .and  nthtrapp-opriaif 
nonp'-crit  eduuitional  agencies. 

Applicnhh-  ni'g.jiaiions:  (a)  Tiic 
K  Ju(  .liiii.".  Depart iuenl  Ce/^cral 
Administrative  Regulftticns  fFmiAKj  i<i 
34  C;iR  patt.^  74.  75,  77.  70,  ftO,  PI,  H2, 
«a.  ;.pd  an,  nnd  (},)T!v;  rf;g:dj!;ci:s  ^■..'■ 
Ill's  progf.oin  in  34  CFR  :...irl  z:):',. 

Prinrith's.  Under  34  CFR  75.  i(.' :,[i.j{  !j 
and  34  CFI?  p.7rt  33H,  the  Si^^.-ctury  ujiv' 
.•in  ahsivlnie  pr.-fernt.e  toapplicalion.^ 
that  meet  ti;e  following  prioiily.  The 
?>e«:retary  funds  under  this  competi'ic::' 
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inly  applncatlons  that  mefi  this  ahsolu?«i 
prkonty: 

Ah!ynlute  Priority — Model 
Ofmanstratior  Projects  tn  Inipn.'^  t.b- 
D^bvery  and  Outcomes  of 
PoitHi'Condary  Education  for 
''.(niini.dii.nh  with  Dtsahditu's  (K-t  hthCK 
:\  raadtjl  dernonstfaticrt  p<-o)t^;t  miisr — 

{■).]  O&v&lop  and  (mplttfTif  nf  programs 
■■■:).,)!:  iddress  one  or  retort:  of  th*s  :•?■:■?** 
>p'*uK::  sen.'it&  issu'^s  d'--M.rib»rd  '.n  fh-f 
^'in.ki^raund  of  this  pr'.Ofity  (fVjr 
'■>.K;lj,^rrjun.d,  so-e  nofi::^  otiia  ii  N,'.c:-1ifihj 
rJC^Ja^v  for  fiscal  years  l'»o4  .^x-A'  v^yi 
pi)J:)!i:ihed  in  the  Federi!  !Re*islRr  ixt 
^^pt-Tfibar  1^.  19<J  i  (5?  H\  ^HiSiia, 

1 1')  O-^vfjlop  aad  mipl»;-c:i«iit  prr'fir:.>f[;-i 
■  'i.i:i'i  ipetiific  proi»#ct  CGtTipofii-fif-;  or 
i'" t!'e;iv;ie.s  thct  are  basijd  on  fb'"^.ry. 
•^  •."■.Kch.  or  S'^alajfioct. 

(i.)  Produce detaded  p-'^.t-axr-.-N  u,'. 
:'i  itf-^rinfls  that  woald  enahb  ofhcr-;  r^ 
-ij/;':«s.'sl-uUy  repl.if.at^  tf^<-  node!  r- 
'■■■ip'v+nienred  ut  the  ortginal  s.?? 
r.'Jjlvn  ils  mast  imAvde  <i  r!:a;;U'il  «jr 
:i"j.&s  describitiK  the  cortipocu'i'tts  or 
;i':-ftefc;iKs  des/f  luped  to  ,j'!rffi.:s--i  rh- 
•  !;!>:■  .iiK:  j.s.sui;.=:,  and 

C  '.)  Ei/atuats  the  mod»-i  by  t.-^i-.t; 
•I'liiipiK  outcjme  n't-3S".,%"S  to 
.'iit.-.-rriii.ne  thi^  eff«;ti.v^a'jss of  iiu-  cnfidvi 
u«d  !'•  r  Ciimpiiaents  or  sUvt^eKiiris,  ,j!;v  M<i\l 
>>  .1  dy^iign.  that  tru:(ud^f:i  trtf  n-iMrt?-;  of 
.••1'ii.tsplw,  fuactiorstil  studfi.-  cj;iti.[jn;>is, 
''ii.r  iridif;t>s  of  theetTwit-of  tt »'  (f!'>di'-!. 
fid  '.'!.-,t  data  asso(:i?»ti-d  w.'f; 
•^p'r-rneating  the  mcd.-'t. 

Co.-npHtitiv'e  Paort.'y  'Ai?;-.;--,  f(.  • 
.!•'  .'ihtt.j  priority  i::  thi*?  turfir**,  t{..e 

:  -■ .  •  •: /.  Ii n  d  ^r  14  CFK  7n .  if »'^(r)i  >  n  - ! . 
_.:  ..-."s  [T&it.'rurb.f;-  to  app'ic.ti-j.T-i  Ait 
■i'l-tKt  ilii?  falliiWtfii^  coft^p-ititiv*;  pri&rtf^ 
7h:'  ^i-v:ri;far^-  .T-v.'.rds  v.p  Ni  l.i  p^ti  if.  f  « 
'■■■  .-(jpUrjat'ori  that  ni^^Kvtius 

Ml. j>fj!ii-tyt^  pnortty  in  j  p.jrti.sidt^rty 

■•tl'i-..ti\/;.'  tvay  Tiiesfe  points  wrti.,'.i  h*? :  ■ 

■-'h'i'if-.'ia  to  .ir;y  points  t:i**  tpjj*fi.,;;t  m 


.'.(Kr  the  it-!-,  r,-  .-  t'.r-.''Tf!  t  fo'-r'' 
"■i^ruTi  .'      ■ 

Fr-  ;-:  .tj  th.it  vi,'oti(d  d.ji.'»»!i;p  (f.ods'l  ■• 
•r  -.-"Tviriy  '•itudt-.n.-ts  '.v>tli  d<.s./r)  lit-t^s 

..'.hi.  .ifi:* .tUo  niemSicr-i  'A  n.vuori^y 

..jriiips  f':!,^..  Black.  Hispi-ni-:;,  Af;»«fw..!--. 

Uid'Ja  or  Al-iskaa  Nativ*-,  \<i-\u  or 

i-'if  d'ti;  tshmder). 
project  Perind:  tfp  to  Iti  r;:ortrh> 
Fv"  Applications  and  Gen-Tnl 

i'lfnrmnUoc  Contact:  Oceidri  ItirKiij!i4-i. 

'J  .'S  Dr-partment  of  Eduiyit'.ori,  4<)(i 

M:>r<'tand  Avenae,  SW.,  roor;;  -':f.i?. 

■•witwr  Building,  WashrrtJJod,  CK! 

u!l<:(t^-;i732.  Telephone  (20J)  JiiS-tJOirl 

(ndividuafs  who  use  a 

friK^c:f)atrTiunications  dt'v(<:e  toe  vw  dt*?>f 

:TDO)  niay  call  the  TOO  nunttitr  .i>  {ZUl) 

For  Techniaaf  Infoiiniition  Contact 
foseph  Clair.  U.S.  Departtue/it  of 

Kdii'-r;fion,  400  Vtaryland  Av^nuw,  SW  , 


ronrrt  4622.  Switzer  Building. 
Washtngton.  DC  20202-2644. 
Telephone  (202)  205-9:i03.  ItidividuafN 
vuho  Q^ie  a  telecommunications  dei  it;!^ 
tor  ih*^  deaf  (TOO)  rr:ay  call  the  TOO 
Ji'iriber  at  1202)  20S-8!n9. 

Pros^ry.ay  Authority  20  (J.S.C.  1424 1 

.-» 4  >)SH0.  f,  and  U    P>-0)j,m;n  for 
Clbidlrna  With  Sevf're  DisabdUi-^ 

P-v.rposff  of  Pci-'grarn.  To  privtdt- 
f  »rd':?cil  assistance  to  ,idd'-ess  the  sp^H.-.i! 
'!--:i.-d.;  of  ifif.nt.s.  toddlc-^rs,  chtldr»:rH.  ar;d 
y;.>-j.th  with  severe  d'.si.hdjties — 
'■■t-;itidiagf,tuldreti.  ■•^^f.b.  deaf- 
':  '..ridae.'vi — acid.their  LR^dies. 

cUfiilrfle  Acpnamtri:  Puttlic  o.- 
vicprofi?  r  ■     -'(^  orxajit^itiocs  -itc* 

"^ppi'axblt.  8~-'-^ula"'.oos:  t-tj  Th- 
idy  iitioci  D«»p5rtttient  Cienerai 
Adratcu.<trattye  P.-v;4ulatior..s  (tLK;AR|  c; 
";4  CFR  t>irt-i  74,  75.  77,  79.  RO.  H  I,  HJ. 
■^'i.  'ti'A  fi6,  and  fh)  The  rvmdations  for 
>'.-f  J  proxrata  in  34  CFR  p:irt  :i\'i 

PnonUe:,  Ifr-.der  :>4  CFR  T'i.lOilcK.iJ 
.:.  i  t4  CFK  p  irt  a  15,  M^e  .Serrttary  ntv*>s. 
!.::  ■'•i.srjiute  [.•retVfet;i..»'  to /pplicalion-; 
•h  :t  rri'-'-^  fh-:^  fodowtniJ  priorit:>'s.  If..: 
v•~.:p•^^.!^y  funds  ucidtr  these 
r.ja.p'rhttoits  on''/  3pp!u:atiui!s  fh.ii 
".-^.^t  nri<-;  of  these  atr-olitte  p.-ioruie-. 

'"to  ;,^^!^/••  Pri.irity  t — Pesean:h  Pro:-  ■  ■:•. 
!■•■'■  Ediicn'arr^  Chddrrr.  ivith  .S^vf-f 
lh:>rthHitie:<  if  (ttduftii'e  SeHittii^ 
i-Jilif.hDj   To  he  «:nn  *(df  ^^rt^  forhr-driJ 
ji'id'.-r fh'-.  r.rnority.  a  tv.^-.5r<  }\  proj-f .t 
■»^  — 

■  '.I  /'■..■ftti-->vi  'irr..-  or  rt  •, -t'  ot'the  i  vsil> 
■•  j-^:uil:i*;d  ift  thft  Fi.ict<^;.;.ji«ftt{  st-,(i<in  -it 
■;■•.  s  prt'.ra';/  {tor  larkj4rou;id,  s»v-  i'.»it:t.e 
-i  tl-tii  fvuchr>;<pf(ur4{if: .  fur  Vu-n-.A  yvv»rs 

'  It  !.ad  l^'O^i.  publi.shtij  in  ihf  Ifdi-f al 


s  •pi'f..,; i ...,-  i_:_  JO'!  5 « '-A  i  R        ';i-4".i:u.'.:i>'  fv^'..7uu«:iai.tiO!ts  qu  j 


.'')  fdt-.oti.:',.  -\pi;:.jfic  tri'>--rv»;"./!€>4fcs  or 
-      '.■-•;>if'^iU>  h'r-it.vo-m^.titrci; 

I  r>t,t[/tt  tt;!?  re.seanih  .ictji.tfas  i:t  i 
...  .u'i.H  th^vir  is  Jtiiftlv  to  jr:pnv« 
*•;(•;•»■>•;*  for  ■;*  .idK-rit-*  wixh  ^<jvfrre 
:i;*ihi!,tn«^:>^t'.'i,  if  ippnijirJ.itH. riitic 
rifu  lies, 

'•V,  Carry  >mf  th^  re.iearLn  wirh.ti  ? 
.'?;;•  ;"pf'j!al  irarnework.  ba>('d  on 
pr-?vtou.s  ^^,•seafY.h  or  "hfcry,  ?h.al 
'jr.-jvi  finH  ^  basis  for  the  ir'.Uj-i'entions  nr 
v-afej^ies  ?.$  be  studied,  the  re:;ecrr;h 
'iv'sii^n,  and  the  tar-fjet  popubtig:!; 

ie)  Condut  t  the  r^se.irch  in  tvpi<..d, 
iaciusive  s*:hc>ol  aad,  d  iporripriite, 
(.onauuaity  iietfiags; 

iJ)  Cortdact  the  re.sear(:h  usiriji 
Mt'ditvjoiogiial  procedures  desifJised  to 
'■lr(K',u5;^•  unafiihiguoas  fir;d(r>.c;.s — 

1 1 1  Rtt;ardtr,g  tfie  effects  of  th«' 
iaterveritiotis  or  strategies  and 
irttf;ra{:tion  effet;ts  fietween  partK.ul.T 
'ipprouches  arid  piArticubr  groups  of 
stnd"its  or  p.'irtirid.)'-  r;^^^^e\^s•,  and 


(2)  For  use  in  national.  State,  and 
local  poli«:y  analysis  corilexls;  and 

(g)  Produce  a  variety  of  descriptive 
and  outcofre  data,  including — 

{!)  [nformation  regarding  the  settings, 
the  service  providers,  the  students,  and. 
if  applic'ible,  their  families,  targeted  by 
the  proie<;t  (e.g  .  age.  disabilities,  skill 
and  ability  level >,  and  mt:K.bership  in  a 
spev;ivd  population,  if  apprcpri.iTe).  and 

(2)  Muinple,  performance  outiome 
data  regarding  the  students  ivf.o  .ire  lh-> 
t<K:us  of  the  inr.fr'.entions  or  st"at»g;':s 

Comp  tit;</^  Fritifity.  U'id.i!  Aosolu''* 
Prioriv/  1,  the.Set.-etary.  under  J4 CFR 
7").  l'j'i'\:]\Z][i].  give   preteretic^  to 
uppiii  jfioas  that  mei't  tf «  folic-  in^ 
i  nir.pet(?ive  prioi :ty  The  Se':r» '  iry 
awards  up  to  10  pOi.Us  to  an  op:.'.it..itioti 
that  n-.c-ets  this  cont(<etit»ve  pclofity  in  x 
particularly  t^ffcctive  way  Tnese  po  nt. 
are  in  addition  to  any  poii;l>  t^.- 
jpffJiL^tiorr  earns  under  the  -.t-Ie'rtsjr: 
rritr'fii  tcrthis  program:  . 

Rese-irth  projects  that  identit) 
effe<.ti'.e  interventions  or  sfrategies 
»-i:abii.ig ..iudenJs  with  .severe 
dis;ibdil;-.-s  i;o  be  eduf.ittd  in  s»>;!»r.jl 
ttiui  itiMti  classes — 

it'.l  At  tfte  triddle  or  sit-;:o;;d  iry  .s.  hon! 
fi-vel.s,  or 

(til  C?!  urf:  m  or  ri^ral  s«  hool  distri*  is, 
.  T  ^^o^h 

Proj-'t ;  fVooo'  Up  fo  Mi  r;on:?vi 

.\*f^i:'ti>  Padrity  2 — S^atrvt-Htf 
Sv^r  ".r,:.  Chniti^   Chtldrt:n  ivdh  SfiT'' 
fJfs-r.Vft^f-s  fh4.(f.-!6n  To  itv  co'i>!d»  r^x* 
tor  ;•.•' i;r.)4  unde'*  this  priority,  j 
S'.r.I-^'-.vide  .iysr^niS  (;h.".;»{.,»-  pro;»s.t 

i-^)  !■>'  lf.i:':h  .1  tirojecr  -!  iv.x.-.TV  hii.ir  I 
thai— 
;  J )  !.-<  f:.-.--ponsa>le  t<  tr  {>roi,  'dif;^; 


'^  IT--.   ? 


plrrMi'n:^.  i:Jtple?«ts-;U.!{ion.  i.;d 
evfi!  J  •ion  i»:'aitie;s  and 

{.:;  Fits  »-.pct.->fr.,-a{iun  l-.y  p-nvrtsnt 
1  ':    Iji.'im,  p -rtiCcp..ling  i:.  tjii- pro;*-' *, 
-  TV  a.t"  provi<it;ri  (botU  ge.;»  •   ! 
ediic'-.J:!  4t".d  ipe./tci  edi'i::  ' 

pr»)^  i-.U-rs  of  r:'l  >'ud  si  :vi(x  -1. 
;ri..?;ti)Ooi:s  of  higfier  edut.auo'!, 
reiev  ini  proi^s^ion-d  orEai'.iKitMKi'*,  I'd 
Stii'e  agJ:'u:y  %N.ff; 

(ill  LV-ierrciit^  tie  n-s^Hirces.  hofh 
huiit.in  acid. fiscal,  cvatlahle  at  fh^ 
community  levsl  to  provide  qiuililv 
stTvices  to  chddr»;n  with  sevefe 
di.sahilities  as  well  a>  resources 
avaiiriblr^  through  odter  lV^,*  ("fues  or 
p.irhes; 

(c)  Qirry  out  activities  ;hnt  would 
assist  children  with  .severe  di.sabili(<t;^ 
to  -ichieve  tfieir  highest  potential 
outcomes  in  genera!  education  seitiiigs 
within  their  neighborhoods — or.  in  fh.; 
t:.!se  of  infants  a«:d  toddlers,  in  natiir.d 
environments,  mcludixsg  nonstrgregated 
settings — by  i(npl»>(nfnting  pl-inned. 
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capacity  building  activities 
systematic  and  systemic 
activities  must  include,  but 
limited  fo — 

(1)  Policy  analysis  and,  if 
policy  revision  or  further  p< 
de\t!opmer,t.  incliiding  d 
n  eces  sa  ry  i  >  i  ♦  e  ."3  ge  r  t.y 

(2)  Public  awareness; 
(.1)  PrcKiijct  deveicpmenl 

dissemination; 

(4)  Site  development; 

(5)  Staff  and  parent  traini, 

(6)  Tec  hnicai  assiftance;  r 

(7)  AnnKs;«;  riiid,  if  nece 
revision  ofexijtin^  te.icher 
pro^ran.f  Including  in'^n  ii 
of  faculty  -jf  il:^titution.^  of ) 
educntior; 

(d)  Disseminate  form.;I,  \v 
policies  and  profajduies  to  n 
Siale  a^jencies,  irrstitotioiis  i; 
education.  Icx.'.l  educaJion  a 
other  relevant  communitv  ai 
I'rof'.ssional'and  parent  orj', 
tor  (.nordinating  services  to 
pcpuiation  of  children  vv;;h 
dii:.hiiitie"^; 

(e)  Co;jnli;iate  activities  v\ 
and  Multi-State  Ser-ices  Pro 
C.'iildren  with  DeafBlindj 
r;!ur.ational  aj>e:}:,y  (inrl'idii 
( >  ordina'.ur  of  s«;nices  [or  li 
Sf-M^Te  disi.biifties,  the  coord 
t.'" ,  ct!nip;t'he:;,<Jve  system  u 
dcvelopjneni,  and  the  Slates 
projecJ.  if  the  ST-ie  has  a  fed. 
f.ndi  d  grant  undrr  State  Sy^ 
Tr.'i:;s!;;on  Servif-tjs),  the  Ic^u 
P  in  H  of  ItifcA  frr  early  irt  •• 
.si>'\  ;re=,  other  relevant  St.ite 
unci  in«'titt>(io!is  of  hi^hyr  ed; 
vse  H  is  vv-rii  technical  rs'JM.: 
inictmr.iiori  and  pi:rsor,;iel 
d(»\piopr.';:MU  nafvorks  witui 
the  t^arly  C;hi!d!]ood  R^M-ar,;' 
v-i  Irtewratirn.  'heNciJ-jr.;!!  I 
C'A'idh'Aid  Tech.-.;c3J  As^isti 
Syptom,  r,r.c  iho  Ir^lliu-o  i.'i 
I::  .ilemepfir".;  Lit  ■•.'•--rivt  •  d 


that  result  in 

;e.  These 
need  not  be 


necessary, 

"■'■J 
opment  of 
Its; 


.3  1 


jes  ". 


\i 


t'\j 


(;iiiid>-;n  with  ojVFieD! 

(f)  Imp.V.jiipnt  on  fnjj-^aiif,; 
i.".-  Itid*  s  pe:  fnrmance  nif-a.-:;i; 

(1)  Chaj.  -es  in  the  df  11  v.  -■. 
tdijC;.tion  and  related  se.i\  h.i 
t.trj^el  popLit.ition.  r-;nd,  in  t\,t: 
inMnt«;  and  todJUrs,  rha;5i;cs 
dJivery  of  early  intervention 

(2)  The  muve:nf;rt  of  child; 
youth  uiih  severe  disaf)iiities 
Stale  from  segregated  settint;s 
neighborhood  general  ed:if:ati 
settings — alongside  their  peer 
same  age — and,  in  the  case  of 
and  toddlers,  to  natural  envi 

(3)  The  effect i  veneres  of  the 
and  tecJinical  assistan«;e  prod 
pro<*idi.'res;  and 


•"!<• 
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(4)  The  types  and  numbers  of  sites 
where  activities  are  conducted,  number 
and  types  of  persons  trained,  types  of 
follow-up  activities,  and  number  of 
children  and  families  served  at  the  site 
where  activities  were  ccnduded. 

Ccmpetitive  Priority:  Within  Absolute 
Priority  2,  the  Set.retary,  under  34  CFR 
75.105(c){2)(i),  gives  preference  to 
applications  that  meet  the  following 
competitive  priority.  The  Secretary 
awards  up  fo  10  points  fo  an  application 
that  meets  this  competitive  priority  in  a 
particularly  effective  way.  These  points 
ar.:;  in  addition  to  any  points  the 
nppliration  earns  under  the  .<:e!ection 
criteria  for  this  program: 

Statevvidd  Sy.ilems  Change  projecls 
from  States  that  have  not  received  a  new 
State.vide  System  Change  award  sine  e 
TW7. 

Projiir  f  Pfriod:  Up  to  fiO  nson!  lis. 

Absoi'tite  Priority  3 — Outrenrb 
Prnjt-cis:  Sfninn  Childmn  ivilh  Srvfrf 
Di'^r.hilitios  in  Gcnern!  Eduattir-n  and 
Corivr.uniiy  Sffi'irtga  {H4  O.ifitJ).  To  h" 
considered  for  fur-din;:  undt'r  this 
priority.  a:i  outr-Mch  projec;t  .1:0%?— 

(;i)  Di:,~eminate  infcnnaiii>n  aho^j'.  and 
.T^si.sl  in  replicating  a  proven  nodel  or 
niodel.s — or  pyove.T  comporiei.is  of 
models — that  prjvide  or  improve 
scrvii  PS  for  i;!)i'dren  wif '1  severe 
d'S'.bilities; 

(!)  Coordi'iote  its  dLsseniination  and 
rt>p;;(  ,-.ticn  at.livities  with — 

(1)  The  k  3d  ogen<;y  for  part  H  ut  thf- 
Fndividuats  wilJi  Disabilitif-;  Ldiuniio.' 
Ai.t  [Iir-EA)  tor  early  in'.erv'alion 
services  or  the  State  tduraiio;inl  agency 
for  special  ediJr;a!ion:  ns  wtdl  as 

{.i\  Tviihnical  nssi stance,  irift^niKitif-n. 
Siiid  P'rsonne!  dcnelopinen!  n:-l-AO  ■>.=: 
witJiin  the  State; 

(cj  hici.id',! — 

(1.1  .^ppt^iTjclies  f.  ievatM  <  1 
piOf-.ar-imit.g  in  general  e/'-if.atii.r;  an.' 
Intial  c;fi;nini;':.fy  :->r>'.  r-g.^; 

(2)  A;.:iv«  invoivumect  (jir.hWh-^u 
flnd  .huir  .'  nnllies  iii  the  rie-;;i:;ii. 
inf^.p!t.i-n.JMajion.  and  evahj.trcn  ti 
prcjer.t  aclivilies:  r.-id 

CO  Ii.ieragenc-y  ccnrdin :?fion  if 
miilt'plo  ?\»encies  are  involved  in  tiu' 
prn,'':;ion  of  stn  ices; 

[A]  Fnsure  that  fh*:  mode!  or 
•.omponents  of  models  are  consisk;iit 
witli  pan  B  of  the  IDEA,  ar.-. state-of-the- 
art,  fna'«:h  the  ne-.-ds  ol  the  pn.-posed 
sites,  and  have  recent  wnamh '^iious 
evaluation  information  supporting  their 
eJfecliveness; 

(e)  Use  activities  that  include,  i};il 
need  not  be  limited  to,  public 
awareness,  produd  development  and 
dissemination,  site  developmimt, 
training,  and  technical  as.si.sfancai: 

(0  Describe  the  effects  of  model 
components  (e.g.,  expwied  c»sts. 


needed  personnel,  staff  training, 
equipment)  on  potential  users,  the 
.sequence  of  implementation  activities, 
and  the  criteria  for  selecting  c;ooperaling 
sites;  and 

(g)  Evaluate  the  outreach  activities  lo 
determine  their  effectiveness.  The 
evaluation  must  include  measures  on 
the  number  of  children  and  families 
served  at  each  site,  child  and  family 
progre.ss,  types  and  numbers  of  sites 
where  outreach  activities  are  condrji;(od. 
nu;i)her  of  persons  trained,  types  of 
follow-up  activities,  and  any  ^iiang'-s  in 
tite  model  made  by  sites. 

Cnmpi^titive  Prioriy:  Wiihin  Ahsoluii- 
Priority  .1.  the  Secretary,  und  .r  34  CFR 
7.'>.10'){c)(2}(i),  gives  pre  fere  n^e  io 
applications  that  meet  rne  following 
c:ompetifive  priority.  The  Secretary ' 
awards  up  to  10  points  to  an  applicaSiciU 
tint  meets  this  compel. live  priority  in  a 
piirticulariy  effective  way.  These  points 
are  in  addition  fo  any  points  the 
appiiiiafion  earns  undi^r  the  selet.tiwn 
c  ri'eri.T  for  this  p.'-ogr,)r;i: 

Outrc-ach  projecls  that  pravitie 
cvidenc  e  thai  they  will  establish 
iir.pleinentalio:*  siles  in  urha:i  or  rar.d 
a.va.s.  or  both. 

Prnjct  Pt'.rind.  Up  to  .31-  snouths. 
Pit  AppHrntiom;  i,r.d  G-  iwrai 
Infmnifftirn  Con! r.rt:  Robin  Buckler. 
l.'.S.  r»;p.»r!!:^ent  of  Edui-^lion,  4;);) 
Maryland  Avenue,  SVV.,  room  4f)i7. 
S'.viizer  Building,  W-ashingtoji,  DC 
2(>2(>2-27.'i2.  Tolephcne  (LU2)  2ur}-h\u>i. 
Individuals  wiio  use  a 
te)»c7nimuiicat.'ons  device  fyr  fin*  dr  ,i 
(TDD)  m.!v  call  the  rOD  ninvilK;,-  a:  IJV'J) 
2(;.=>-^Klfifl. 

For  Tcrhr.icn!  Infoirroiinn  C\-ulm ;. 
Uav. :i  Hunter,  l.i.S.  Department  oi 
Kducatioi!,  4«;(>  Mar\'la--:d  AveiM.i'.  .s\v.. 
rccr.)  4R2(i,  .Swiizer  Buildir.^, 
Vv-ifd/iijjtcn.  DC  2"')2i,'2-2u-4. 
Telcpnoiie:  ;2f;2)  2a5-5R0t;.  i.U!ivid:.'.,S 
who  use  a  telecr.mmunitnticnft  devi.  c 
for  th-!  dea:  (1 DD)  may  call  the  1T:»D 
n;imherar;2n2)  2U-'-P']-i'„>. 
Pit"j,rii:r  Authority:  20  U.S.ir.  1424. 

HI.  l.rAA     S;  It,-  Sysffms  for  Tmnyitk.^, 
Scr.'icf^  far  Yofith  iV:tl,  Dis::biiit!f^ 
Pra;j/f}in 

Pi:rp(,s('  ofP:r:-^ram:To  .-^ssl^t  .S'ates 
fo  dmeiop,  imj-ltinent.  and  improve 
systems  to  provide  transiiion  sei  vic;es 
for  youth  v'.\h  disahiiities  from  a.^e  14 
through  the  age  they  exit  school. 

Eligihh;  App'.icmrts:  A  State  educ  .itio.i 
agencjy  (SEA)  and  a  State  vocational 
rcihabilitation  agenc;y  that  submit  a  joint 
application;  or,  if  a  vocational 
rt^habilitation  agency  does  not  choose  to 
pa.nic;ipate,  an  SEA  and  a  State  agenc;y 
that  provider's  transition  ser\'ic;es  to 
individuals  who  are  leaving  programs 
under  the  Individuals  with  Di.s.nbililies 
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Education  Act.  that  submit  a  joint 
application. 

Note:  Because  this  is  a  one-time  grant. 
States  that  have  previously  received  a  grant 
under  this  program  are  not  eligible  to  apply 
(34  CFR  325.2). 

Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  75.  77,  79.  80.  81.  82.  85, 
and  86;  and  (b)  The  regulations  for  this 
program  in  34  CFR  part  325. 

Project  Period:  Up  to  60  months. 

For  Applications  and  General 
Information  Contact:  Oneida  Jennings. 
U.S.  Department  of  Education.  400 
Mar>'land  Avenue.  SW..  room  4627, 
Switzer  Building.  Washington.  DC 
20202-2732.  Telephone  (202)  205-9058. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  TDD  number  at  (202) 
205-8169. 

For  Technical  Information  Contact: 
Dr.  William  Halloran.  U.S.  Department 
of  Education.  400  Maryland  Avenue, 
SW..  room  4622.  Switzer  Building. 
Washington.  DC  20202-2644. 
Telephone:  (202)  205-6112.  Individuals 
who  u.se  a  telecommunications  device 
for  the  deaf  (TDD)  may  call  the  TDD 
number  at  (202)  205-^169. 

Program  Authority:  20  U.S.C.  1425(e) 

H4.1 58D  and  Q    Secondary^  Education 
and  Ttansitional  Services  for  Youth 
ivith  Disabilities  Program 

Purpose  of  Program:  To  assist  youth 
with  disabilities  in  the  transition  from 
.secondary  school  to  postsecondary 
environments. 

Eligible  Applicants:  Institutions  of 
higher  education;  State  education 
agencies;  local  education  agencies;  and 
other  public  and  nonprofit  private 
institutions  or  agencies  (including  the 
State  job  training  coordinating  councils 
and  service  delivery  area  administrative 
entities  established  under  the  Job 
Training  Partnership  Act). 

Apphcable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  74.  75.  77,  79,  80,  81.  82. 
85,  and  86;  and  (b)  The  regulations  for 
this  program  in  34  CFR  part  326. 

Priorities:  Under  34  CFR  75.105(c)(3) 
and  34  CFR  part  326  the  Secretary  gives 
an  absolute  preference  to  applications 
that  meet  the  following  priorities.  The 
Secretary  funds  under  these 
competitions  only  applications  that 
meet  one  of  these  absolute  priorities: 

Absolute  Priority  1 — Model 
Demonstration  Projects  To  Identify  and 
Develop  Alternatives  for  Youth  with 
Disabilities  Who  Have  Dropped  Out  of 
School  or  Are  At  Risk  of  Dropping  Out 


of  School  (84.1 58D).  A  model 
demonstration  project  must — 

(a)  Build  upon  specific  components  or 
strategies  based  on  theory,  research,  or 
evaluation.  These  components  or 
strategies  must  include  procedures  to 
identify  youth  who  are  at  risk  of 
dropping  out  of  school  and  to  recruit 
youth  with  disabilities  who  have 
already  dropped  out  of  school; 

(b)  Inclucie  alternatives  for  engaging 
students  in  programs  that  provide 
functional  literacy  skills  and 
employment  training  and  for  serving 
students  who  refuse  to  return  to  their 
previous  school; 

(c)  Develop  working  relationships 
with  the  private  sector,  especially 
employers,  rehabilitation  personnel,  and 
local  Private  Industry  Councils 
authorized  by  the  Job  Training 
Partnership  Act; 

(d)  Target  services  to  specific  students 
(i.e..hy  age,  disability,  level  of 
functioning,  and  membership  in  a 
special  population,  if  appropriate); 

(e)  Produce  detailed  procedures  and 
materials  that  enable  others  to 
successfully  replicate  the  model  as 
implemented  in  the  original  site;  and 

(0  Evaluate  the  model  at  the  original 
model  development  site  and.  if 
implemented  at  other  sites,  at  those  sites 
to  determine  whether  the  model  can  be 
adopted  by  other  sites  and  yield  similar 
results.  The  project  must  determine  the 
effectiveness  of  the  model  and  its 
component  or  .strategies,  including 
multiple,  functional  .student  outcomes 
measures,  other  indices  of  the  effects  of 
the  model,  and  cost  data  associated  with 
implementing  the  model. 

Invitational  Priority:  Within  Absolute 
Priority  1  the  Secretary  is  particularly 
interested  in  applications  that  meet  the 
following  invitational  priority. 
However,  under  34  CFR  75.105(c)(1).  an 
application  that  meets  this  invitational 
priority  does  not  receive  competitive  or 
ab.solufe  prefertmce  over  other 
applications: 

Projects  designed  to  serve  minority 
youth  (e.g..  Black.  Hispanic.  American 
Indian  or  Alaskan  Native,  Asian  or 
Pacific  Islander)  or  youth  from  urban 
areas  with  recognized  high  drop  out 
rates. 

Project  Period:  Up  to  36  months. 

Absolute  Priority  2 — Outreach 
Projects  for  Sei^'ices  for  Youth  with 
Disabilities  (84.1580).  An  outreach 
project  for  services  must — 

(a)  Di.sseminate  information  about  and 
assist  in  replicating  proven  models, 
components  of  models,  or  exemplary 
practices  that  provide  or  improve 
transition  services  for  students  \yith 
disabilities  based  on  the  specific  needs 
of  the  sites  selected  for  outreach; 


(b)  Develop  written  plans  for 
implementation; 

(c)  Coordinate  its  dissemination  and 
replication  activities  with  relevant  State 
and  local  educational  agencies, 
consumer  organizations,  administrative 
entities  established  in  the  service 
delivery  area  under  the  Job  Training 
Partnership  Act.  and,  if  appropriate, 
projects  funded  under  the  State  Systems 
for  Transition  Services  for  Youth  with 
Disabilities  Program,  as  well  as  with 
technical  assistance,  information,  and 
personnel  development  networks  within 
the  State; 

(d) Include — 

(1)  Services  in  community-based 
settings; 

(2)  Effective  involvement  of  students 
and  adults  with  disabilities  in  the 
design,  implementation,  and  evaluation 
of  project  activities; 

13)  Coordination  with  schools, 
vocational  rehabilitation  agencies,  adult 
service  providers,  and  potential 
employers,  if  appropriate:  and 

(4)  Assistance  in  identifying  funding 
for  assistive  devices  and  ser\'ices; 

(e)  Ensure  that  the  model, 
components  of  models,  or  exemplary 
practices  are  consistent  with  part  B  of 
the  Individuals  with  Disabilities 
Education  Act,  are  state-of-the-art,  and 
have  recent,  unambiguous  evaluation 
information  supporting  their 
effectiveness; 

(f)  Employ  activities  that  include,  but 
need  not  be  limited  to.  public 
awareness,  product  development  and 
dissemination,  site  development, 
training,  and  technical  assistance; 

(g)  Describe  the  effects  of  model 
components  (e.g..  expected  costs, 
needed  personnel,  staff  training, 
equipment)  on  potential  users,  the 
sequence  of  implementation  activities, 
and  the  criteria  for  selecting  cooperating 
sites;  and 

(h)  Evaluate  the  outreach  activities  to 
determine  their  effectiveness.  The 
evaluation  designs  must  include,  but 
need  not  be  limited  to,  measures  of 
types  and  numbers  of  sites  where 
outreach  activities  are  conducted, 
number  of  persons  trained,  types  of 
follow-up  activities,  number  of  youth 
and  families  served  at  the  site  where 
models  were  adopted  or  adapted,  youth 
and  family  progress  information,  and 
changes  in  the  model  made  by  sites. 

Project  Period:  Up  to  36  months. 

For  Applications  and  General 
Information  Confnrf;  Oneida  Jenkins, 
U.S.  Department  of  Education.  400 
Marx'land  Avenue,  SW..  room  4627. 
Switzer  Building.  Washington,  DC 
20202-2732.  Telephone  (202)  205-9058. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
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(TDD)  may  call  the  TDD 
205-8169. 

For  Technical  In  format 
Dr.  William  Halloran,  V.i 
of  Education,  400  Maryla 
S\V.,  room  4622,  Switzer 
Washington,  DC  20202-2 
Telephone;  (202)  205-Hl 
who  use  a  telecommunic; 
for  the  deaf  (TDD)  may  ca 
number  at  (202)  205-816*; 

Prngrnm  Autbority:  20 

H4.159A.D.andF    Speci 
Program 

Purposv  of  Program:  To 
collt;ctic;i  of  data,  studies, 
investigations,  and  evalua 
the  impact  and  effecti 
programs  and  projects  assi 
the  Individuals  with  Di.sah  i 
Fducation  Act  (IDEA). 

Eligible  Applicants:  Un 
Priorities  1  and  31State 
Evaluation  Studies  Project 
and  84.159F):  State  educat 
(SEA's);  and  those  State 
designated  by  the  Govern 
State  for  the  purpose  of  ad 
an  early  intervention  progia 
part  H  of  IDEA. 

I  'nder  Absolute  Priority 
Local  Education  Efforts  to 
the  Transition  Requiremen 
Individuals  with  Disabilili 
A(  t)  (84  159D):  Public  or. 
agencies,  institutions,  and 
org.Tnizations;  and  other  a 
patties. 

Appliroblf  Rfgulatinns 
Edut  alien  Department 
Administrative  Regulation 
.14  CFR  parts  75.  77,  80.  81 
Hfi;  and  (b)  The  regulations 
program  in  .34  CFR  part  Wi: 

Note:  Al)'>i>!iitc  Prioniirs  1  ji 
.>ii.)4<;iK;i27.1l)(i).  Al)S(.iiitr 
ti.isi'ii  on  ;J4  «;i-K  ;C7  lOlf)  iini 
fiiiiil  prioritifs  fiii  tin- .SjX'i  i.tl 
I'rc>«'r,ii;i  lur  fiM  .1!  \i';irs  miM- 
in  i!)c  Feiicral  Regi.slernn  1. 1.1 

Prinrilifs:  Under  34  CFR 
and  34  (.:FR  p.nit  327  the  .S< 
an  iibsul'ite  prcfiTenc.e  to  a 
•  hat  nic't'l  thi'  following  pri( 
Secretary  funds  under  thtfst 
I  onip(>!itions"only  appli(  a 
meet  one  of  these  absolure 

Ahsohilf  Prii>nty  1—Stc.l 
Fidt-ml  hvnlualinn  Stiulit^s 
(h4.159A).  This  priority  su 
( ooperativf  ."greements  ih.i 
iiijpac  t  aiid  effectiveness  of 
[Hdicies,  a:i()  procedures  a 
tlie  hulividuals  with  Disabi 
1  dtu.alion  A' t  (IDEA)  in  a( 
wiih  .sections  61H(dj(l)  and 
Act. 
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Invitational  Priorities:  Within 
Absolute  Priority  1  the  Secretary  is 
particularly  interested  in  applications 
that  meet  one  or  more  of  the  following 
invitational  priorities.  However,  under 
34  CFR  75.105(c)(1)  an  application  that 
meets  one  or  more  of  these  invitational 
priorities  does  not  receive  competitive 
or  absolute  preference  over  other 
applications: 

The  Secretary  particularly  invites 
projects  that  evaluate  the  impact  and 
effectiveness  of — 

(a)  Management  and  regulatory 
ilexibility  that  encourages  innovative 
management  of  schools  to  expand 
opportunities  for  the  inclusion  of 
children  with  disabilities; 

(b)  Student  outcomes  and 
performance  of  comprehensive, 
community-based,  family-oriented 
sy.stems  of  education  and  support; 

(c)  Community-supported  schools 
focusing  on  family  participation  in    • 
activities  and  services; 

(d)  Reconfigured  relationships  and 
responsibilities  of  regular  and  special 
education  .staff,  and  redesigned 
programs  that  train  personnel  for  work 
in  .schools,  for  the  continued 
development  of  all  regular  and  special 
education  persoimel  in  the  education  of 
children  with  disabilities:  or 

(e)  Expanded  multi-agency  solutions 
to  the  collaborative  delivery  of  services 
for  individual  children  with  disabilities 
and  their  families. 

Supplementary  Information:  Am 
award  under  this  competition  provides 
not  more  than  60  per«:ent  of  the  total 
cost  of  the  project.  The  State  agency 
receiving  the  award  shall  provide  an 
amount  not  less  than  40  percent  of  the 
total  cost  of  the  project  (34  CFR 
327.40(a)). 

Project  Period:  Vp  to  24  monllis. 

Ahsobite  Priority  2— Stole  and  l.onil 
Fducation  Efforts  to  Implenu-nt  the 
I  munition  Requirements  in  the 
Individuals  with  Disabilitits  Fdiii  ation 
/lc/{H4.]59D). 

(a)  A  proji'*.!  luiuied  uudcr  this 
priority  muM  im.liide  s;it)slu(iies— (jr 
(.niupiie  extant  information  th.it  obviates 
the  need  lor  a  study— in  th«  tnllowing 
iircras: 

(1)  Tlw;  range  and  vari.iliou  ij;  State 
.ind  lo(.al  polif.ies  related  to  the 
diliiiilional  (,oni|)one:its  ol  transition 
serv  ic.es; 

(2)  Student  participation  m  Ir.insitiou 
pi.inning.  and  student  outcomes 
associ.ited  with  implementation  ol 
transition  services; 

(3)  State  and  local  poli(  ics.  pr.u  lj(.,s 
and  procedures  related  to  the 
iiiiplenu'ittation  of  the  transition 
servi(  es,  with  information  obt.uni  d 
from  local  .servi(  e  providers  (the 


substudy  may  include  visits  to 
illustrative  sites); 

(4)  Interagency  involverr^enl  in 
transition  planning  and  services, 
including  a  description  of  the 
impediments  associated  with 
interagency  involvement  in  Irnnsifion 
planning  and  provision  of  .services:  and 

(5)  Federal  program  serujt  es 
(in(,luding  those  of  the  Department  ol 
Labor  and  the  Social  Security 
Administration)  and  relevant  poiit.it  s 
related  to  meeting  the  transition 
requirements,  including  special 
education,  vocational  education, 
rehabilitation  servii  es,  adult  education, 
po.st.secondary  education,  the  Jcb 
Training  Partnership  Act,  and  the 
Americans  with  Disabilities  Act. 

(b)  In  planning  and  implementing  thi; 
substudies,  the  project  must  ine.lude 
appropriate  policymakers, 
administrators,  and  servii  e  provioVrs 
involved  in  the  design  and  delivery  of 
transition  services  to  youth  with 
disabilities. 

(1;)  The  project  must  submit  for 
approval — 

(1)  A  plan  for  conducting  the 
substudies  and  disseminating  reports 
within  60  days  of  the  start  of  the  project; 

(2)  A  report  for  substudy  ())  by  the 
eiul  of  year  one; 

(3)  Reports  for  substudies  (2).  (.i),  and 
(4)  by  the  end  of  year  two; 

(4)  A  report  for  substudy  |5)ln  tlic 
middle  of  year  3;  and 

(5)  A  linal  nsport  at  the  end  ol  yc  ar 
three.  The  final  report  must  in«  lude  the 
following:  an  exo(,utive  summarv. 
introduction,  project  objectives, 
methodology,  findings  organized  by 
substudy.  summary,  and  cone  lu^ions 
regarding  the  progress  bemg  irjade  by 
State  ;ind  local  agencies  to  implemeiil 
the  IDEA  tr.insitioii  renuirements 

The  project  must  budget  for  two  trips 
aiiriiially  to  Washington,  DC  lor  |T) ;, 
two-day  Research  Projec  t  Direi  lors 
meeting:  and  (2)  another  two-day 
meeting  to  mcjct  with  the  projec  t  oHii  er 
of  the  (lifi<  e  ol  Spcci-d  Eciui  ;t\tijn 
Programs  (OSLP)  p.vui  with  other  OSKP 
work  groups,  as  ajiproprian-.  to  plan  atic! 
review  project  ac  tivifie-  and  progress. 

I'mjert  Period:  Up  to  ib  mouths. 

Absolute  Prinnty  :i—Stnte  A}!' m  v- 
Federal  Fvuhiation  Stndtes  Pto.i  ds 
(84  1591).  This  priority  supports 
«:ot)peralive  agreements  that  assess  !!ie 
imjjact  and  clleclivciiess  oi  prc^rajr.s. 
|K)licies,and  procedures  assisted  i.ndi  r 
the  Individuals  with  Uis.ibiliiies 
Fdiicatiun  Act  (IDEA)  in  ac  «.or<!ant  <• 
With  se(lionsfil8(d)il);;!;d  12]  (i  l!.t 
Act. 

Irvitationtd  Priority  U  jthin  AlA<,!til« 
Priority  3  the  Secretary  i^  j);irtn  uLnh 
intirested  in  applications  that  meet  Ih- 
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following  invitational  priority. 
However,  under  34  CFR  75.105(c)(1)  an 
application  that  meets  this  invitational 
priority  does  not  receive  competitive  or 
absolute  preference  over  other 
applications: 

The  Secretary  particularly  invites 
projects  that  perform  feasibility  studies 
that  develop  the  conceptual  framework 
for  an  evaluation  study  about  a  specific 
issue  or  question  concerning  the  impact 
and  effectiveness  of  special  education 
and  related  services,  and  determine  if 
the  conceptual  framework  is  workable. 
Feasibility  studies  identify  topics  that 
have  significant  potential  for  evaluation, 
but  that  require  preliminary  study  to 
determine  feasibility  related  to 
identification  of  the  issue,  study 
designs,  measurement,  and  analysis. 

VVnile  collection  and  reporting  of 
generalizable  impact  and  effectiveness 
data  are  not  expected  for  feasibility 
studies,  the  Secretary  particularly 
encourages  pilot  tests  of  data  collection 
instruments  and  procedures  to 
determine  the  implications  of  these 
results  for  the  study  design, 
measurement  and  analysis. 

The  Secretary  particularly  encourages 
projects  that  address  the  feasibility  of 
designs  to  evaluate  the  impact  and 
effectiveness  of: 

(a)  Management  and  regulatory 
flexibility  that  encourages  innovative 
management  of  schools  to  expand 
opportunities  for  the  inclusion  of 
children  with  disabilities; 

(b)  Student  outcomes  and 
performance  of  comprehensive, 
community-based,  family-oriented 
systems  of  education  and  support; 

(c)  Community-supported  schools 
focusing  on  family  participation  in 
activities  and  services; 

(d)  Reconfigured  relationships  and 
responsibilities  of  regular  and  special 
education  staff,  and  redesigned 
programs  that  train  personnel  for  work 
in  schools,  for  the  continued 
development  of  all  regular  and  special 
education  personnel  in  the  education  of 
children  with  disabilities;  or 

(e)  Expanded  multi-agency  solutions 
to  the  collaborative  delivery  of  services 
for  individual  children  with  disabilities 
and  their  families. 

Supplementary'  Information:  An 
award  under  this  competition  provides 
not  more  than  60  percent  of  the  total 
cost  of  the  project.  The  State  agency 
receiving  the  award  shall  provide  an 
amount  not  less  than  40  percent  of  the 
total  cost  of  the  project  (34  CFR 
327.40(a)). 

Project  Period:  Up  to  12  months. 

For  Applications  and  General 
Information  Contact:  Darlene  Crumblin, 
U.S.  department  of  Education,  400 


Maryland  Avenue.  SW..  room  3525, 
Switzer  Building.  Washington.  DC 
20202-2641.  Telephone  (202)  205-8953: 
or  FAX:  (202)  205-6105. 

For  Technical  Information  Contact: 
Susan  Sanchez,  U.S.  Department  of 
Education,  400  Maryland  Avenue.  SW.. 
room  3528,  Switzer  Building, 
Washington,  DC  20202-2641. 
Telephone:  (202)  205-8998. 

Program  Authority:  20  U.S.C.  1418. 

84.180    Technology,  Educational 
Media,  and  Materials  for  Individuals 
with  Disabilities  Program 

Purpose  of  Program:  To  support 
projects  and  centers  for  advancing  the 
availability,  quality,  use,  and 
effectiveness  of  technology,  educational 
media,  and  materials  in  the  education  of 
children  and  youth  with  disabilities  and 
the  provision  of  related  services  and 
early  intervention  services  to  infants 
and  toddlers  with  disabilities. 

Eligible  Applicants:  Institutions  of 
higher  education;  State  educational 
agencies;  local  educational  agencies; 
public  agencies;  and  nonprofit  or  for- 
profit  private  organizations. 

Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  74,  75.  77,  79.  80.  81.  82. 
85,  and  86;  and  (b)  The  regulations  for 
this  program  in  34  CFR  part  333. 

Priority:  Under  34  CFR  75.105(c)(3) 
and  34  CFR  333.1  and  333.3,  the 
Secretary  gives  an  absolute  preference  to 
applications  that  meet  the  following 
priority.  The^ecretary  funds  under  this 
program  only  applications  that  meet  this 
absolute  priority: 

Absolute  Priority — Technology, 
Educational  Media,  and  Materials 
Besearch  Projects  that  Promote  Literacy 
(84.180G).  This  priority  provides 
support  for  research  projects  that 
examine  how  advancing  the  av;ii!ability, 
quality,  use,  and  effectiveness  of 
technology,  educational  media.  Hud 
materials  can  address  the  problem  of 
illiteracy  among  individuals  with 
disabilities. 

Invitational  Priority:  Within  the 
absolute  priority  specified  in  this  notice, 
the  Secretary  is  particularly  int'^rested 
in  applications  that  meet  the  following 
invitational  priority.  However,  under  34 
CFR  75.105(c)(1)  an  application  that 
meets  this  invitational  priority  does  not 
receive  competitive  or  absolute 
preference  over  other  applications: 

The  Secretary  is  particularly 
interested  in  projects  that — 

(a)  Define  literacy  as:  to  read,  to 
communicate,  to  compute,  to  make 
judgments,  and  to  take  appropriate 
action; 


(b)  Are  of  rigorous  design  and  employ 
clearly  explicated  quantitative  or 
qualitative  methodologies,  or  both, 
appropriate  to  the  purpose  of  the 
project;  and 

(c)  Consider  learning  and  psycho- 
social factors  in  examining  the 
availability,  quality,  and  use  of  specified 
technology,  educational  media,  and 
materials,  and  in  examining  their 
effectiveness  in  providing  experiences 
and  opportunities  that  improve  the 
literacy  of  children  and  youth  with 
disabilities. 

Project  Period:  Up  to  36  months. 

For  Applications  and  General 
Information  Contact:  Darlene  Crumblin, 
U.S.  Department  of  Education.  400 
Maryland  Avenue,  SW.,  room  3525, 
Switzer  Building.  Washington,  DC 
20202-2641.  Telephone  (202)  205-8953; 
or  FAX:  (202)  205-8105. 

For  Technical  Information  Contact: 
Jane  Hauser,  U.S.  Department  of 
Education,  400  Maryland  Avenue,  SW., 
room  3521,  Switzer  Building, 
Washington,  DC  20202-2640. 
Telephone:  (202)  205-8126. 

Program  Authority:  20  U.S.C.  1461. 

84.237    Program  for  Children  and 
Youth  with  Serious  Emotional 
Disturbance 

Purpose  of  Program:  To  support 
projects  designed  to  improve  special 
education  and  related  services  to 
children  and  youth  with  serious 
emotional  disturbance.  Types  of  projects 
that  may  be  supported  under  the 
program  include,  but  are  not  limited  to, 
research,  development,  and 
demonstration  projects.  Funds  may  also 
be  used  to  develop  and  demonstrate 
approaches  to  assist  and  prevent 
children  with  emotional  and  behavioral 
problems  from  developing  serious 
emotional  disturbance. 

Eligible  Applicants:  Institutions  of 
higher  education;  State  educational 
agencies;  local  educational  agencies; 
and  other  appropriate  public  and 
nonprofit  private  institutions  or 
agencies. 

Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  74,  75.  77,  79,  80,  81,  82, 
85,  and  86;  and  (b)  The  regulations  for 
this  program  in  34  CFR  part  328. 

Priority:  Under  34  CFR  75.105(c)(3) 
and  34  CFR  328.3(a)(5)  the  Secretar>'        ' 
gives  an  absolute  preference  to 
applications  that  meet  the  following 
priority.  The  Secretary  will  fund  under 
this  competition  only  applications  that 
meet  this  absolute  priority: 

Absolute  Priority — Preventing  the 
Development  of  Serious  Emotional 
Disturbance  Among  Children  and  Youth 
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students  with  emotional  and  behavioral 
problems  across  school  environments. 
A  project  must  budget  for  two  trips 
annually  to  Washington,  DC  for  (1)  a 
two-day  Research  Project  Directors* 
meeting;  and  (2)  another  two-day 
meeting  to  meet  with  the  project' 
director  of  the  Office  of  Special 
Education  Programs  and  the  other 
projects  funded  under  this  priority  to 
share  their  approaches,  designs,  and 
experiences,  and  to  design  collaborative 
products. 

Project  Period:  Up  to  48  months. 

For  Applications  and  General 
Information  Contact:  Darlene  Crumblin. 
U.S.  Department  of  Education.  400 
Maryland  Avenue,  SW.,  room  3525, 
Switzer  Building,  Washington,  DC 
20202-2641.  Telephone:  (202)  205- 
8953;  or  FAX:  (202)  205-8105. 

For  Technical  Information  Contact: 
Dr.  Helen  Thornton,  U.S.  Department  of 
Education,  400  Maryland  Avenue,  SW., 
room  3520,  Switzer  Building, 
Washington,  DC  20202-2641. 
Telephone:  (202)  205-5910. 

Program  Authority:  20  U.S.C.  1426. 

Rehabilitation  Services  Administration 


84.1280    Vocational  Rehabilitation 
Service  Projects  for  Migratory 
Agricultural  and  Seasonal  Farmworkers 
With  Disabilities 

Purpose  of  Program:  To  provide 
grants  for  vocational  rehabilitation 
services  for  migratory  agricultural 
workers  or  seasonal  farmworkers  with 
disabilities. 

Eligible  Applicants:  State  Vocational 
rehabilitation  agencies  (SVRAs); 
nonprofit  agencies  working  in 
collaboration  with  SVRAs;  local 
agencies  administering  vocational 
rehabilitation  programs  under  written 
agreements  with  SVRAs;  and  SVRAs 
that  enter  into  agreements  with  the  Slate 
vocational  rehabilitation  agencies  of  one 
or  more  other  States  to  develop 
cooperative  programs  for  the  provision 
of  vocational  rehabilitation  services. 

Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EEK3AR)  in 
34  CFR  parts  74.  75,  77,  79,  80,  81.  82. 
85  and  86;  and  (b)  The  regulations  for 
this  program  in  34  CFR  parts  369  and 
375. 
Project  Period:  Up  to  36  months. 
For  Applications  or  Information 
Contact:  Tony  Cavataio.  U.S. 
Department  of  Education.  400  Maryland 
Avenue.  SW..  room  3411.  Switzer  " 
Building.  Washington.  DC  20202-2650. 
Telephone:  (202)  205-9343  to  order 
applications;  or  (202)  205-8206  for 
information. 
Program  Authority:  29  U.S.C.  777b. 


84.1287    Special  Projects  and 
Demonstrations  for  Providing  Supported 
Employment  Serxices  to  Individuals 
with  the  Most  Severe  Disabilities  and 
Technical  Assistance  Projects— 
Community-Based  Projects 

Purpose  of  Program:  To  provide 
grants  for  community-based  special 
projects  and  demonstrations  to  (a) 
stimulate  the  development  of  innovative 
approaches  for  improving  and 
expanding  the  provision  of  supported 
employment  services  to  individuals 
with  the  most  severe  disabilities,  and  [b] 
enhance  local  capacity  to  provide 
supported  employment  services 
Eligible  Applicants:  Public  and 
nonprofit  community  rehabilitation 
programs;  designated  State  units;  and 
other  public  and  private  agencies  nnd 
organizations. 

Applicable  Regulations:  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  74.  75,  77,  79,  80,  81,  82. 
85  and  86;  and  (b)  The  regulations  for 
this  program  in  34  CFR  part  380. 
Project  Period:  Up  to  36  months. 
For  Applications  or  Information 
Contact:Ted  Gonzales.  U.S.  Department 
of  Education.  400  Maryland  Avenue, 
SW.,  room  3320,  Switzer  Building, 
Washington,  DC  20202-2650. 
Telephone:  (202)  205-9343  to  order 
applications;  or  (202)  205-8321  for 
information. 
Program  Authority:  29  U.S.C.  777a(c). 

84.129A-R    Rehabilitation  Troinino— 
Rehabilitation  Long-Term  Training^ 

Purpose  of  Program:  To  provide 
grants  for  (1)  projects  that  provide  basic 
or  advanced  training  leading  to  an 
academic  degree  in  one  of  the  fields  of 
study  identified  in  the  Absolute 
Priorities  section  of  this  notice;  (2) 
projects  that  provide  a  specified  series 
of  courses  or  program  of  study  leading 
to  award  of  a  certificate  in  one  of  the 
fields  of  study  identified  in  the  Absolute 
Priorities  section  of  this  notice;  and  (3) 
projects  that  provide  support  for 
medical  residents  enrolled  in  residency 
training  programs  in  the  specialty  of 
physical  medicine  and  rehabilitation. 
Eligible  Applicants:  State  agencies; 
and  other  public  or  nonprofit  private 
agencies  and  organizations,  including 
institutions  of  higher  education. 

Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  74,  75,  77,  79.  80,  81.  82. 
85.  and  86;  and  (b)  The  regulations  for 
this  program  in  34  CFR  parts  385  and 
386. 
Priorities: 

Absolute  Priorities:  Under  34  CFR 
75.105(c)(3)  and  34  CFR  386.1.  the 
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v-K  fBtary  gives  an  absolute  preferent  e  to 
*pp[i'jations  that  meet  ooe  of  the 
i'ol  lowing  priorities.  The  Secrftary  funds 
•  u:der  f-his  competition  only 
ippbcations  that  meet  one  of  tht-»e 
ihsoiute  priorities: 

Prct)trt,ts  that  propose  to  provide 
n-air!ing  [rx  one  of  the  following  aa^as  ot 
pf-M-.'it(n:iel  shortages: 

tvVhahilitat'.on  n.ediciite  (CFOA  \V» 

Prosthetics  at'd  ortholits  (CFDA  No 
•<4.U9A-5). 

R^•llobilifat^on  t.ounseling  (CFOA  No 
^l  WM]. 

Physical  therapy  (CFDA  No,  »Z'>[)-1). 

Kehabilitafion  technology  (C.FOA  No 

Vocational  evaluation  and  work 
icliusfment  (CFDA  No.  84.129F).' 

Ktrhatjilitation  of  individuals  who  ir»- 
nionfally  ill  (CFDA  No.  84.120HI 

( ffidergraduate  education  in 
ivbahilitation  services  (CFD.A  No 
'^4  129L). 

Specialized  personnel  for  individuals 
\/vho  are  blind  or  have  vision 
impairment  (currently:  Rehabilitation  ol 
individuals  who  are  blind)  (CFDA  No 
H4  i2qp). 

Rehabilitation  of  individuals  who  art- 
cleaf  or  hard  of  hearing  (currently 
r^ehahllitation  of  individuals  who  act- 
deafl  (CFDA  No.  84.129Q). 

Retiabihtation  job  development  and 
[ilacement  (CFDA  No.  84.129R) 

invitational  Priorities:  Under  34  CFR 
/.'">.  U!5(cJ(l)  the  Secretary  is  particularly 
uirerested  in  applications  that  meet  one 
fif  tlte  following  invitational  priorities. 
I  Jaw  ever,  an  application  that  meets  ojie 
if  these  invitational  priorities  does  not 
i>H.eive  competitive  or  absolute 
l>rf;ffT('nce  over  othor  applii.atiftas 

bivitational  Priority  i:  Within  the 
ih-oUite  priorities  specified  in  this 
iKitice,  projects  dosij/ntd  to  provide 
iuii,'icial  asj>isia"ce  to  individuals  with 
■n:wth;!itlcs  from  i.^inority  backgrounds 
ifir  kicig-term  a<;adernic  training  in 
! :(  :-ti  ricnfe-  or  d"t.'ree-granting  i  (i'irs»'s  ot 
"ii'iidy 

(n.dvdional  Priority  2:  VViihni  yw-- 
i/M«iute  priority  of  Rohcbilitali.-ci 
f  .';)fias':!icig.  projects  that  provides 
;':,'>.dhr>iic  training  to  individna!:.  at  bofii 
ilit:  ^ua^t^:?r's  dt.-j^ree  level  and  the 
'!.i., I t.ral  degree  level. 

[•niff'ct  Pimod:  Up  to  38  inont!:.-., 
iiHirept  lor  Rohaiiilifafian  Coun.stiing 
(H4.J29D),  whi<  h  is  up  to  60  months 

I'or  AppIicarioni<  or  Iiifoniiation 
Contact:  Richard  Melia,  U.S 


Oe[),irtft!ecU  of  Education,  400  Marylatid 
Avenue,  3W..  room  3324.  Switzer 
Biitldtng.  Washington.  DC  20202-2r.4M 
Telephone:  (202)  205-9343  to  order 
ippiications;  or  (2021  205-94UU  for 
luforatation. 
yr.;grnrt  Authority:  29  If  S  C  774 

p4.2'i(iS    Vocational  Rc'tiahilitattod 
Semrf:-,  Profucts  for  Amfncan  Indiiin^ 
With  Disntnlitifs 

Pitrpiist'  of  Program:  To  provide 
grants  for  vocational  rehabilitation 
services  to  American  Indians  with 
diiviiilitits  who  reside  on  F»-deral  or 
State  reservations 

Eli^ihlf  Applicants:  Governing  bodies 
of  icidiin  tabe"*;  and  consortia  of  these 
governing  bodies  located  on  Federal  .tnd 
State  reservations. 

Applicable  Regulations:  (a)  The 
Kriui  .itifin  Department  C*neral 
Adniinistrc^ive  Regulations  (E[X;.\R)  m 
-.4  CFR  pars  75.  77.  80.  81.  82.  and  H5 
and  fb)  The  regulations  for  this  program 
in  ".4  Cf  R  parts  369  and  371. 

Project  Period:  Up  to  36  months 

for  Applications  or  Information 
Contfc  t.  Barfiara  Sweeney,  US 
Department  of  Education.  400  Maryland 
Avenue.  SW..  room  3225.  Switzer 
Building.  Washington.  DC  20202-26.50 
Telephone:  (202)  205-9343  to  ordtrr 
app[it;ations;  or  (202)  205-9544  for 
irdorniation. 

Proi-mrr  Authority:  29  U.S.C  7'.(i 

HA.^h:!    fiffhabililation  Tniinuig — 
i'.Kpfriutfntnl  and  Innovative  Tniitiutj^ 

Purpose  of  Program:  To  support  pilot 
projects  that  develop  new  types  of 
training  programs  for  rehabilitation 
per.-oanel  or  that  develop  new  and 
improved  methods  of  training 
rehabilitation  personnel. 

Ef'gib'e  Applicants:  State  ageiKie.s. 
and  Other  public  or  nonproht  private 
agf:ncitts  and  orgiinizations.  in(:iudin(j 
mstitniiotis  of  higher  education. 

Applicable  Hc'gulaii'^ins:  {:.;)  The 
Ldu;;.;ii0n  Department  Ck>neral 
Admin ust-'tive  Regulations  (KiXiAkl  m 
i4  CFR  parts  74,  75.  77.  79,  «0.  81.  82 
85,  and  8r..  and  (hi  Ttie  ^'giilaiions  lor 
this  ptff'/Mn  in  34.CrR  part.s  3^5  an-! 

:j87 

Prmruy  Under  34  CFR  75.i(.!5((:)(IJ. 
tiU!  Secretary  is  particularly  interesteri 
in  ;'.ppl»i:ations  that  meet  the  following 
invitatiotio!  priority.  Hcvvevtr,  an 
;)pp!i(;atirjii  that  meets  this  invitatior,.;! 
prrjriry  (Ices  not  receive  competitive  or 


•sbsohite  preference  over  oth»»r 
jpplica'ions, 

Proiects  designed  to  tram 
rtrhabiliratinn  c-onnselors.  practition-rs. 
edncators.  ind  individuals  with 
d(s,>h;!itits  on  rehabilitation  needs  of 
individ'ials  who  are  HIV  po.s(iive  or 
who  have  Acquired  (frimnne  Deftt  i^-ni  y 
Syndrome  (AtOSl. 

Pcn'iHit  Pf^nod  Up  to  :t»i  (uonth.s 

for  Applicutiony.  or  In  formation 
Conhirt  Bevf;rly  Brightly,  US 
Department  of  Education.  400  Mar,!. ml 
A.vef;ue.  SW  .  room  3322.  Switzer 
Budding,  Washington.  DC  20202-2K49 
Telephone:  (2021  205-9343  to  order 
applications,  or  (2fi21  205-tt5fil  h»r 
tfifofrnatuni 

Program  Antbcntv-  29  II  S.C.  7.''4 

H4  'Jit4A    tiebabditutton  Contiiiunn^ 
F.di:(txtion  Prngnims (for  Begion  VO'dvl 

Purpose  of  Program.  To  siipoort 
I  ooperutive  agreements  for  training 
ctstilers  that  (I)  serve  either  a  Feiieral 
ivgion  or  another  geograpbii  area  ami 
(2)  provide  a  broad,  integrated  st?que:;ce 
of  training  activities  that  fo<  us  on 
meeting  re<:iwrt;at  and  common  Iraimtn 
needs  of  etiiployed  rehabilitation 
personnel  throughout  a  nuilti-.Star»' 
geographical  area 

Eligible  Applicants:  Stiite  agent:ies 
(iiil  other  public  or  nonproht  agencies 
and  organiiation.s.  iric:luding 
institutiorLs  of  higfter  education 

Nute:  Ap}i!i(.;ition.s  tjfc  inviteii  furthi- 
(irnvisiiifi  ot  triii'i'i'in  Por  tVp..rt'ricrit  (A 
t.'dvc.-rnr.rt  Rfigicm  V  iiiily 

Appfn  (ibU-  HegitUitions  (,i)  The 
FdiK  ition  Departm^■nt  (i«;neral 
Administrative  Regulations  (lilKiAK)  in 
'14  C:iK  parts  74.  75.  77,  79  80,  81.  82, 
f!5.  ti-.id  H(>,  and  (h)  The  regulations  hir 
fhis  program  in  :'.4  C;f  R  parts  3HT»  and 
'Ui9.;.s  amended  un  Ffhruary  IK.  t'!M4 

f'(s.vi/  ltiftir(ii(Ui>>r:.  A.ppiiCdnfs  will  !»• 
>rbitM.t  to  a  huir  pc;r{:enf  disf  share 
ietjis:ft>m.vni  oa  awards 

Pi:iji:t:t  Period  Up  to  Ml  rr-'caths 

tdr  Appiif.citions  or  infonr.rition 
i  .'titayt  Fiien  C^hesl'^y.  U.S  DejKirtci -i.t 
.  t  Kili.i  .ition.  4(i0  Maryliind  Avenii-- 
>W  .  room  3'Urt.  Suifzer  Huiiiiinj^. 
W;,-hingtc;n.  DC  20202-2:.  Vi 
n.Uiphone:  (2u'2j  20.':  -9  '4  '.  to  oider 
afipii;.-:tit-ns:  or  (202)  2f'.5-')=M"11  for 
irdur.':;ii'.ir:i 

Prov.miti  Authority  2<Mi.SC  771 


CiCA  \o  :.!  i  r.:>n. 


'     ■■■:'.. i/,t  I  ti  i  or»"ri!>  1. S 

i'ho  Sirt.rf;';.ry  vvhIi  ■.■t,i' 
ill  <i  siljiijesMoiis  fur  ii-  ftsi 

Fiudsc  ili.'ji.t  nn\  i.itii.rr 
s;:t;.;;i;sii(.ijs  to  Stcvfii  N. 
Assista;it  f >!;Por;i.l. (\)i;v.s( 
K»  i;ii!;ii!on;.  U.S.  D^^piirn 
KtJiit  .-ifion,  40:)  M.iryiu;.  i 
{rfio!;i  ?.l:n,  F()}Vr>j.  \V.is|i 
2U2il2-22A1. 

1>  !'  <!   i: ;ne3.  J^j'H 
Ki.  hard  \V.  Riley. 

Si  •(  ntor,^  f)f  F.dntntltin 

hiti  rt,n\.,'iiiitu:ntul  Hitviiw  „f 

rili^  i(p;icniiix  applii  s  fn  .•, 
ir  s!:Sj(^t  In  the  rc!niircnii,'nls 
Onl.T  VZA72  U,-iU:r)i.Krmmi:n 
F-';'<l,T.il  Crrignin'S)  rfiiij  the  n-n 
<  .'j  K  |>,irt  79. 

Thf>.i!inf  fivcof  !hir:\,(  t.ii 

I'l.li'r.  !.  int-r)>o^prnim-!)t.-!!  p; 

to  ^»r.nKt!;.n  fcnunjli  ,m  by  n 

iKi'l  \i„  M  pn)co;.sc.s  lor  St.iU-  ii 

Ri'vr  r>ji;i<;t)t  I  ftoriiiiiiition  mul 

I)r<.jxsi  f  )-•.>'{,  r.il  f,!iant.i.il  .iss 

Ap|-,li<  :inK  must  i  ont.;.  t  Ihi! 

S!:.l>!  Singlo  Hoin'j  of  (V)n!af,l  t< 

iiixitit,  iinil  loi.oiTipty  wit!),  tln' 

pri«;»;ss  u.idcr  nxiTiifivi;  ()rdi;i 

A;>piii  .ii.ts,i<ri-.jMisini^  (o  jxrloi 

iii'in;  )l':,n  one  .Sidff  shoul.i  im 

« <inti»«  I  t.'i!'  Singlf!  Point  of  f;.);i 

of  ihc««>  S'i:»i:s  .ind  f,.|!o\v'-th-  j 

i.sti>l»iis!ii'(l  in  Pixh  of  thiisi-  St 

IN.',  iitivi!  orri'T.  A  listing '.j!ii. 

.Single  i'lioit  of  Confa.t  for  .mi:^ 

iiii  lii-l!  ti  in  this  .tpiMiinJix. 

Ill  .Sf.i;.s  tliai  luivfj  not  <;sr;,i,i 
pr  M  ;•:«;  «>rt  (loyn  d  pnigii'ss  f.-. 
.S-.i;«!,  .ir.'.iwi(<.;,  rr-^i.in.i'l',  and  h 
r.i.iV  --abniit  i:i),ii!iut;).>--  liinc  liy 
Di  partn.rnf. 

A;:y  .St,,n:  I'.-fx  i;.s.s  H<-i:omiiu  ■ 
<  ■"  I  ( oiiiiiicuts  suluuilti.d  liy  .« 
•l".i!to.'(:.(j:;a.  taud..i.>  (i.iiiin 
^'.■.'■•.  !r«;.-;ivM,V,  n'gion;ii,;,riil  !( 
i-'v!  NJ. 'i-iilinJ  or  hi^d-;.,  i.v, 
i..:!ii  ifi'd  in  ihis  uiiti..o  U;  th.-  fi 
;!(J.*ir-^^i.-T.>;  .S«i  r;>t  ,rv.  Hi)  i;i;. 
K.,.,..i,."i(,.r  muht  ir.srrj  nur.ii').:; 
sotfo  i.i>.  ;,  i'jjrv!  '  S.  i).ii,>-- 
I  !;ri  .;ti>.i.  :  ij.u  .u.;i,  ^.j-^., .  .  ... 
.'  v.;:-,;i,r,  S'.V..  \V.«<.;i::^;i:,  ,i.  Is : . 
i'i-,.il  (f  !i::;;}:f)j>  w-d  ]„•  tl  i.r- 
^;;i,::'  }'isi>  js  -ijdifjii.^jis  (.-.iii . 
7r>.VK').  K'.K  oiur.ir.idatii;!  .s  or ,., 
K-  !Mnd  d.'iiv.r'tl  until  4:«n  p  ;. 
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(vV.;M.j;;;ton.  DC;  lifn.,j  ,  ,;  Kjs- ,};«,.  ;.,,j;,  _  ,,.,j 
i-1  this  pf.'ficn. 

li.KASK  Nf  )Ti:  THAT  V-lEA !)( )V!  ■ 
^  !IOK..,.S.S  (S  M/)T  T)!!-  .SAMi;  Ai;? i.Kf.SS  AS 

t  hh  ( >\-!-;  T  f  >  IV  Hi(  :h  TH!i  A t^id  ii  :a\'  i: 

.St-BMiT .-,  irs  (  (iM^'liiTU)  Al'ILiC*.!  iON 
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Sl.itc  is 

JiwI  a 

ri'\  icvv, 
<■.'  <!:it:f!.-.s 
to  I  ho 

(i-:ii(iil  ,:nd 
Sr.ili;  SiD^Ie 
u.'.s  iro'j) 
'  ill  (;.»tit;oj 
•J  t'y  lit-  d.'!.' 
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.S';.,f(-  >.;/?^7<'  Pi.-iitts  ( i  I  .■hUitt 

Nofp:  fn  au:t>rdi:tUT  wi'L  Fxoi  ..livc  r)rd«?j 
S'l'rir?  this  lisr^ng  ro;)rps<-:us  l!<r  i!r-si.r.u,l(  d 
St;;?!!  Singiir  Pi.if.ts  of  (>;i.!ai.l  Pi    aitse 
p.irti  ipation  is  voluntary  Noriir  M.itus  no 
lonf-or  p.irticioiitt:  in  tht-piof  ".-.s.  rhi-srt 
inilmi.-:  Atataiiid.  Al.i-ikii.  Oinr.c  ctii.nt, 
Haw.iii.  Idaho,  K.>mms,  UMisiana.  Minn-  s..!.) 
Montana,  NobniskH.  Oftlaiioina.  Or.yrci, 
I'oiinsylvania.  .South  D.-^loita,  VirRini-i  a-;d 
Wa.'ihin.^ton. 

Arizona 

Ian  ice  Dunn,  Anzor.a  .SI:*!-!  <  ;i.;ani)j.ho:isr 
.i«00  N.  Centra!  Av<;nuf?.  Foorfcfiiitfi 
Floor.  Phoenix.  Arizona  85012, 
T«.'cphon(!  iW)2)  2W»-^i;n:.,  FAX  i'mC  ! 
2'?0-r)()5 
'Arkansas 
Mr.  Tracy  L.  Cdpolam),  Mana.-rr.  St.<l<; 
ricijringhoiijK;.  Uffi<  c  of 
Im.-rgoverPmti.tai  St:r.i...-s,  Ikpartni.jnl 
of  F.p.an^fja.-id  Aih)uiv,\r:::.im.  l-.i.'i  VV 
7th  Strwt.  f),v:i  412,  LittI,'  K.xrk, 
ArkHii.Sds  72201,  Tok-pliorirj  CiOl I  (>8' 
1074  FAX  l.=i01)»i«2-.'>2««i 
•  .iilifornia 

<;r:ints  Coordin^Ior,  (;ffi<  (.  of  I'laiiiiiiig  ai;<l 
K.s<;.:r<  h.  14tJ(JT-.:,!di  .Sir-.M.  room  121, 
.•-"acMn  ;;nto,  Cdifor.nia  'd.'">rfl4,  T<I.-pho''/' 
CJifi)  .123-74510  FA:<('n(.);)-.r-)oi;H 

Odorado 

Mai-:;ar.  I  Dnijas,  .S;;;i,!  Sin.dH  Point  of 
C«.i.l.M:t,  .St.ite  Ck.^ri!l.^l..:lJS<^  Divi.sion  if 
Lo<;al  Cf)vornni.-.)t,  l.n3  ShcriPan  .Stro(  f 
nxini  S21,  Denver,  t:o!of.,do  <j()2.j.1, 
Ti'lcphoiiH  (:jo:j)  8t)!>  ^r)6,  fax  (.{Oil 
866  22',! 
ni:la'.v.-:rn 
Franf  inv  Bo-tih   .S;.i'.-  .Stngle  p., in! ,,{ 
(Jontart.  Exei  utivo  Dc)K,rt:,i(!i;t.  Thomns 
<;>)ii:is  Hiidd;!;,;.  lM.,,-r,  f><;;n\ .).-,:  |j;>01 
Tcli.pM.one  ( '112)  7:(«»-  .It2»).  FA.X  '  U)  =) 
739-5<,';1 
!>.s!r;!,f  off>,ji-i!diia 

R'.  <')Ty  T.  l!;!l'<n..;i.  Stale  ^„.^l<;  I'oi,,!  „( 
(.'v.-t  ...I,  (;ii:.,,,.  ofi.ran'..,  Maiio^.ni.nt 
and  l>evc!r)pmer.t-717  ]4'h  Mum,  .\'  \v 
Siiiie  "jiiO.  VV....'.!tit;tr.:i,  JX:  2f  .'»ir.. 
To!.  j)hoi,.>{.':t)2j  72V-f^.',r:.l   !  A.\  (  T;  m 
7/7    !!.T7 

Suva  m.:  Ir.-nii  \V  .!.;..  i  io,;d.!  S:.,;- 


<'learin^;ioi:M',  I'i!.T^,ive(.:ti.i-nia!  AH. 
I'.'Iiiv  l;.;.t,  Fo-.  ii!iv.'(;f1,.;.,)  li-- 
(;ov.r:iiir.  Off., ,.  ,,i  i  :.;niiin'.>  .im) 


Ta!!.»hii^sM.',  I  lyrida  :u^\iii-t lOOt, 
Tc!-  p!,one  fQO-ii  ^fi-T-.Hij-!   ?•  W  i-jtK  | 
4K!J-'ii.T;r, 

Charirs  H  •?rjd;>rr,  Ad;:dn!-!n:n.i,  (;,,;;  ■,.. 
^f.il••(;^JiriI)^l^;^;s^•    iSA  VV.ish:!)p(,in" 
s;tr.M;t  .S  VV.,  nw.M  401).  A!iar,!a.  (;-,.'r  ., 
■iii.i.i'i,  Tid-phont?  (4041  f»r>h-3,sr,'-,  ,,,  " 
lifii*-  i.S2».  FAX  (4ii4)  t>.S6  7-H8 
Illinois 

Stev.;  Kiokkoiiga,  Si^lo  .Sinf^le  Po:i..i  <d 
Con::M.i,  Oifi..*!  ,>i  Ihi;  (Jovcrnor,  107 
.Sfraftr.n  H-iild,,^:;.  Snrir.^li...'.).  lil„„.,s 
027(«,  Tcleph.;!  ,•  1217J  7K2   ltr/1.  FAX 
{2I-l7.H2-6<i20 
Indi  ma 

Franri-:  K.  IViMia-ns,  Inten-ov.-riii.-enid 
taant  {•iK)rdin:>«or.  .State  Biid;;e?  A.c,ci:f:y 
212  .Sii-le  Ui.'.y.H,  J.idi^nnpuiis,  lnd'iai;a 
4(i2(M.  TeKphinjr  (.tl7)  2:;2-2M72   FAX 
(;n7!2.).J-;)J2) 

loxva 
.Sf..v.;i  K.  y'.'iUnn.  Division  for 
(;<.n!iniijiiiy  Ah,si.-  ;ajKi;,  low,j 
I>'jv,riir=.,nl  of  L'f.oiinniic  Dev.ioj.nii.ni. 
200  i;.)si  (;ri<i;d  Avoniic,  I>;s  .Moui.-; 
loxva  50T;<).  T,.!-  p!);:iie  f^iis)  242  47ri 
FAX|.S1r))?12  4H^'I 

Kentijrky 
KoiiaJd\V.C.>ok.Ofn<eofd..e(;ove,;„.,, 
IXpartir.'.iijt  (d  1a;c;p!  (;ovornniiii<l,  lfl>:4 
Qipitol  O.nier  fynv.;,  Fmnkfort, 
Krnt.M  ky  4<))i«)  1-8204,  Tidrph.'),,-  (Vi') 
'.7:j-2:iri2,  FAX  {.^,02)  07:J-2:,i2 

Maini; 

Jovf;c  HoiSi.n.  Stale  PJaiinuiKOifi,,.-  SUiU- 
House  .St.it!  m  s."8,  184  Siiito  .Sfr.;-t, 
Augosla.  M.,i..c  04.H33.  Ti  Iroliono  f'f!7l 
287-32f.l    FAX  !207j  2H7  *,48!t 
Maryland 

Mr.  Kol  ind  H.  i-nf^iish  )!l,  (diief,  .Sr.it.) 
Ciea:  in};hoi>M!  for  :^t<;'-^!ove^unenlid     ■ 
A-;s;>!an.e,  Mar/'..i!.i  Ofli.;..  (,f  i'L.iijui,,., 
301  West  Preston  .Sti.  o!.  room  1  lo-i 
n.'Itin.nue,  Maryland  212U1-  2:ifi.'^,, 
Te!eph-jn"  [■;)>])  2.-',>-14<iO.  FAX  (4:0| 
225  44«0 
Miissa.,!ii!v('i!s 
K„i,:;:  A;oa.-,  .Sl.ifeacarin^^hf.rjse, 
ii-<e..!it:.-.-Jjjyi   <raf(;(m,>;,i„j;j,;..  ;„„| 
l-iV(  iopmcnl,  mN)  fVihriiV  .St>eel 
uuu:,  1W51,  R.,s1,,i,,  M;i,..«  l„;M-tls 
(■2202.  T.;'r»pi;o.ii(.M'<il7)  77?    ;of)T   ext 
44;i,r'\X  {i,57i  727  42.''i9 
Ml'  hi;-,)!) 

Kic:i;.,r>;  N  i".  Miiiv.,  Hir,.;  unAiii.,.,,  :,j 
Ffderal  d.-'its.  M,t  hif^.m  D-ipannij-nt  ni 
( .;r.ii:i.:.-, ,-.  iX)  r„,v  ;,02;:-^.  Ur,v|;,j, 
Mit  iiii^.o  4a-,0'«,  )-.  J.ph-.j).;  ;.r  17)  ij'i 

•  -.ihv  ffal.  II..,  (;.'..a'inj,h...us(!  Otfr...  .', 
f  >ffii  .•  of  I-,.,l. T..1  f.i.n;?  M.ina"ein.-i',:  a.,,l 
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Kfpf>rtinj>,  Department  of  Financ*  and 
^(iniiaibtfation,  301  VVes»  Ft;.Kl  Street. 
frtck-son,  Misstssippi  39^03,  Teleahcnu- 
(Will  'K^-2174,  FAX  (fifin  f-)4<>-Jl2.'-, 

I''''i:>il)url. 

LnH  f'ohl.,  Fcideral  Ass<:«;..;u.»' 
■JI«n.riafthou:>e.  Office  nf  Ad!;';c ;istr.ituT'. 
[■'  O  Ban  aOf».  room  760,  Tnjtr.iri 

Building.  fftTersr.'C  Cify.  Mi-iscu!;  h'^Kj^. 
TV:lc;f.h(;nf-  fi  Ul  7=;i  -4,-Vi1.  F:\ K  (  iti)  ' 
">r-4ftU+ 

iVf  ti!(l  l\;,ir{,l!..  Oepdrtttt.t  at  tit 

A(i.JTiiaistriihi)n..  Sfdtti  CtCifiitj^c'di'. ■.(••. 
vl.tvaftil  CompleA.  vutiw.  'Mii,  iJ.Trsuii  Cttv, 
Mi-fu-'ft.t  8'>71tl,  Tf[ep.^(;tie  i r.'!^!  f,H7-    ,' 
i'J'.'i.  FA.X  {■'2y(  ft,^7-  H,H,; 
:  ■^■-  H.itr.i[i'^hite 

i    lh;:y  H  '^^yItJr.  Oi-rrr'iir,  Nt-ii.  H.'.ti-fi-h'r  • 

itrffM-j^cvfrrnment.d  Kivc-.v  S'atci'is'Mdi-^ 
C  8u;L'S;r.  2'/^  Beasjoa  Slrivit,  Qir.cdril, 
!>i.:wv  H-impsh;re  OJJIH.  T-Sf'j-.hfir.f  (Mi.it 
•;7t.-2l5:>,  FAX{60.'i!  >7(-t7i^ 

'  .r!T4orv  U.  Afikids.  D.n'i.t';.;'.  Oivismj-,  c.-t 
'.(imrnuriity  Kuwiiirds,  New  lecsfy 
rjv:|i.iri-i.iioat  otCotT'.rtfumry  .M:.-^:cs 
i:'i-i,if»f;  (ii.nrcl  alf  C!»rr',",p(:nc!c"".</"-  .i-'ii 
(iir.huns  ;!lKnjt  utt:-rf;c'Vt"t:;<!f)at«S  fevieiv  r.. 
"..1.1(11-^11  I   f.-ffikdlka,  S'ate  Kevu-is.  ('rt.ces-., 
Qnn.siiin  fif  Comuiunity  Kesonrte-s,  C'.N  814, 
I- I'ptTi  6(M>.  Trentno.  Newi  ).'T'-'-y '•:-i»>2S-08!4. 
r-!(.|irKino  (fiO'r*!  2'*'::-'»u'.;i.  fav  imci;  ^k*- 

I  IMfi 

' . -I'lrRf:  Elhfitt,  Df.jHtrv  D'.n-i  >...-.  ,S;.;rc 
t'li'tj^ct  DivLsiun.  n!:in'.  i!.>0.  fi.ita,'.:* 

iV'fiimofldl  Bu'ii'uriK.  S^f,"  >.  F>-  N>-v\ 
Mexico  17';(j:;,  Tf^t5.■^lh^i^.•  f  linl  -ic' 

■; -v'ii  /iirk  St.rre  (;U:. -iit^K  '  i^  ■  ii-.,,iivv  ^'^ 

"p(^  IJiidgCt.  Srf;ti.-(-!;>i'.f.l,  A':r-i(ny.  Nr;tv 
V  irk  12224.  Tcfcjiitor.f  fSIH';  i-^-if.ir. 
'■  11  ih  Cn'cliiia. 
•  !ir\'.s  tt>i(^-^f,-(f.  Uircciiir.  Mi;  .St,,;- 

:li;,irinftluiusf;,  Otfir.'t.-  (;f  th"  .>•;  n  -^.ry  ■  li: 
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DEPARTMENT  OF  AGf  5CULTURE 
Food  and  Nutrition  Set  ace 


7  CFR  Parts  210  and  22) 


Na'icna!  School  Lu.ic 
School  5re?kfa&t  Prog 
Objectives  ♦or  School  I 


^f  vgram  end 
t::  Nutation 

P'jiS 


'irr; 


AGENCY:  Food  and  Nuir; 
ISDA. 

ACT.ON:  Pioposed  tvv.- 


SUMMAny;  This  rile  pre  y  rj^ 


tht- regulations  cutlini' 
standards  for  the  Nation 
an-!  S(  hool  Rreakfast  Pr,: 
of  an  integrated,  comprf 
jironioting  the  tioalth  of  i 
Specifically,  tliis  propos 
tli<>  current  niitr'tion  st.ii 
incorporate  the  Dieta.'^  ( 
Ann  ricnns.  which  mPiH 
scientific  corssensus  on  ; 
iis  a  vita!  eienL-nt  i;;  L.si: . 

1 


VI  Dill 


pro{  o: 


rei  se 


and  long-term  htaith  :•-! 
proposal  would  also  dJo 
planning  based  on  jn-:;Iv: 
n;;trivnts  (Nutrient  Startc 
F'Kinningl  in  lliui  ot  tht;  r 
pattern.  These  changes 
inrjplemented  no  later  fh 
The  Di'pnrtment  will  be  ( 
ngencios  and  school  fo;<d 
with  technical  assistance 
to  meet  this  impiemenlaf 

In  developing  this  , 
Department  is  respondia 
medi<*il  and  scientific  e 
improper  diet  with  inc 
of  heart  disease,  strokes  ; 
cantrers.  These  propcisr-s 
the  positive  role  school  [ 
play  in  establishing  ch 
patterns  that  influence  I 
The  Department  also  con 
H\tensive  oral  testimon> 
tonr  public  hearings  and 
well  as  written  comment 
response  to  a  notice  . 
(ederai  Register  on  Sept 

In  recognition  of  the  in 
reinventing  ar.d  streamli 
government  programs,  tU 
would  also  remove  variin 
burdens  associated  wifr  ; 
programs  and  would  mod 
rt."quirements  for  the  N 
Lunch  Program  to  e.'!.>;u-« 
oversight  of  the  proposer 
nutrition  standards.  Tln:^  . 
purpose  fjchind  this  propi 
r>yrve  more  nutritious  aru 
meals  to  school  children 
maintaining  access  to  the 
for  fieedy  children,  and 
tlexibility  of  local  school 
the  programs. 


on  S?-rvif:H, 


es  fo  .imei;<i 
"te  nutrition 
!  S«  !h)oI  I.uni.h 
grams,  ft  is  part 
HMi:;;ve  pinn  for 
hildren. 
I  would  ispdatf- 
'.l;ird<:  to 
icdeljnes  for 
medical  a.nd 
Oj>er  nutrition 
.s«  prev'Mition 
iotior..  This 
:•  fntvd 
i-:  of  kiy 
jrd  Menu 
:rrent  ixikiA 

Idbe 

/I'ly  1.  lt»OH 
rrjvidi'ig  State 
1  :!thor!ti<'s 
to  enable  them 
on  d.ife. 
,ved  rale,  »h*? 
to  en  srray  of 
d'fnce  linking 

d  incidence 
ul  certain 
icknow  ledge 
ograms  nuisr 
ood  eating 
tong  habits, 
ideretf 
re:.;ented  a^ 
»eeving.>as 
submitted  in 
in  the 
titnbfcr  1.1.  i;<«>j 
jortant  e  of 

i  proposal 

p'».()erwork 
le  sihiiol  me.'ii 
iy  the  r»;view 
ral  .S«:h?Hji 

ietiurffe 

pduffrd 

e'-iding 

herdfht-i! 
hile 

rr.il  profirauts 
li.'tnt  fe  the 
f'»  td'nni.ster 


'd  1 


publi  ihed 


n 


! 


Hi  ef» 


DATES:  To  be  assured  of  consideration, 
comments  must  be  postmarked  on  or 
h'-;fore  September  8.  1S94. 

ADDRESSES:  Robert  M.  E.idie,  Chief, 
F(>!i{;y  cad  ."rogram  Developmnp.t 
Hn'nch,  Child  Nutrition  Divi'-,i.:in,  Fond 
r.id  Nutrition  Service.  USDA.  3101  Park 
C'jrster  Drive.  .A!exnndr:r>,  Vlrgini.-j 

FOR  FUPTHSR  KJFORMAT'Oix  CONTACT: 
P.obcrt  M.  Fc  Jis  at  tlie  above  addre.^s  or 
by  telephone  at  70.1-305-2620. 

S?JP?:-£Mf.«TARr  INFORMATtON: 

l»otuti*fc  Order  1286G 

Ibis  prop-;sod  nil-i  is  is.sued  in 
coaformance  v/ith  E.\ecutive  Order 
12Br>f>  and  has  been  designated 
^i^niHcant. 

liK.luded  at  the  end  of  this  proposal 
IS  the  Regulatory  Cost/Benefit 
A.sse;:sment.  The  Assessment  provides 
tti-:*  background  on  the  economic, 
market  and  b«J!iefiJ  impacts  of  this 
propos.ti 

Rs:.?uJa|i(»ry  Flexibility  Act 

This  proposed  rule  has  been  reviewed 
With  regard  to  the  requirements  of  the 
fiegiilatory  Flexibility  Act  [5  U.S.C.  f.Ol 
tbroi><4h  012).  Tiie  Administrator  of  the 
Food  nnd  Nutrition  Service  (FNS)  has 
'jellified  that  this  rule  will  not  have  a 
significant  M:onomic  impact  on  a 
substantial  liumfier  of  small  entities.  In 
the  interest  of  furthering  efforts  to 
aiinvent  government;  this  rule  propose.s 
a  sub:>tanCial  reduction  in  current  State 
agency  administrative  burdens  and  n 
technit,..!  adjustment  in  the 
nicordkeeping  burdens.  Moreover,  the 
Department  of  Agriculture  (the 
Oepartfrfent  or  USDA)  does  not 
antif:ipateany  adverse  fiscal  impact  on 
local  scfi.onK   \  recent  analysis  by  FNS 
and  the  Ocp-.i^Jiient's  Economir; 
RKS^.irch  .Sen  ice  found  that  the  menu 
planf.iag  .isp«cts  of  this  propo.sal  can  be 
met  at  the  current  co.st  of  food  in  the 
National  School  Lunch  Program. 
Therefore,  food  costs  should  not  fie  ,< 
fiarrier  to  ir".p!empntation  of  this 
regulrition 

CdJaloi^  of  Federal  Domestic  Assi.stancj* 

rh(-  N,ii-ior,<il  School  Lunch  Program 
md  the  .S<.hool  Breakfast  Program  art- 
listed  in  the  Catalog  o!  Federal  Domestii. 
A.ssist.:i(r.!:e  under  Nos.  10.555  and 
H)  55:t.  respe<.t:vs!y.  and  are  subject  u, 
tne  prot  (sions  of  Executive  Order 
12.'t7v,  which  requires 
intcfgovenimenta!  consultation  with 
State  md  lfM;.!l  officials.  (7  CFR  part 
3015,  Subpart  V  and  final  rule-related 
of.rice  fit  4H  FR  2Q112.  fune  24,  {<W1  ) 


Fxccutive  Order  12778 

This  proposed  rule  h.is  been  reviewed 
>.ndtr  Executive  Order  12778.  Civil 
Justice  Relcrm.  This  proposed  rule  is 
intended  to  have  prosmptive  effect  with 
r-i-spf  ct  to  n:.y  State  or  local  laws, 
r.:i',<i!a(ion3  or  policifs  which  conf"li(  t 
w'i»h  its  provisions  or  whlci-.  ;vc>uki 
Gtr.erwi.se  impede  it.^  fall 
iii'pl.nientation.  This  proposed  rule  !~: 
tirtt  in'anded  to  h.ive  re:.roF,<:tive  effect 
i:nif:v^  so  specified  in  th.?  "Fftecfive 
Dattj"  ."^r^.tien  of  tliis  preamMe.  Pii(?r  to 
.-iny  i'-.dicial  cha'lengi;  f.;  the  provisiijns 
C'l  this  proposed  rule  or  tlie  nppl:c:t(ion 
of  ih'.'  provisions,  ail  nppiif:nh!e" 
•■idininistrniive  procedures  must  be 
exhausted.  In  the  National  School 
Lunch  Prog-am  and  School  Breakfast 
Prog.'^iim.  the  adnlini.st.^^tive  procedures 
.!re.*;et  forth  under  the  following 
r<-^;idatipns:  (1)  School  fond  authority 
i.ppeals  of  State  agency  findings  as  a 
result  of  an  admini.strative  review  must 
tollow  State  pgency  hearing  procedures 
as  established  pursuftnt  to  7  CFR 
2tO.IK{q):  (2)  School  food  authority 
appe .ds  of  FNS  findings  as  a  result  ol  an 
ridministrative  review  must  follow  FNS 
be-iring  procedures  as  established 
pursuant  to  7  CFR  210.30{dj{»J;  and  (.«) 
State  .n-;ency  appeals  of  St.Tte 
Admini.strative  Expense  fund  saricti(>ns 
(7  CFR  2.'J5.11(b))  must  follow  the  FNS 
Administrative  Review  fVocess  as 
e,N:.-<bii.shod  pursu.int  to  7  CFR  2:!5  1 1(0 

Information  Collection 

This  proposed  rule  contains 
infnrnntion  collection  requirements 
which  are  subject  to  review  by  the 
OITue  of  Management  and  Budget 
(OMB)  under  the  Paperwork  Reduction 
Act  of  1080  (44  U.S.C.  chapter  .3,5).  The 
t-'!e,  description,  at;d  respondent 
ile.scription  of  the  information 
collections  are  shown  below  wiih  nn 
estimate  of  the  r,!inual  reporting  and 
recordkeeping  burdens.  Included  in  th.- 
estimate  is  the  time  for  reviewing 
irisi ructions,  searching  existing  data 
soun;es.  gathering  and  maintaining  the 
dat:t  needed,  and  completing  and 
reviewing  the  collection  of  information 
The  Department  would  like  to  note  that 
the  d'-'icription  of  burden  hours 
r«'pre<i^nts  full  implementation  of  the 
proposed  regulation,  which  would  be 
S(,hool  Ve.ir  1998-9.  and  only  provides 
for  die  recordkeeping  burden  assot;inted 
with  the  proposed  regulatory  t;hanges. 

Tillr  National  Sc.hool  Lunch  Program 
:£!«1  S«:hool  Breakfast  Program-  Nutrition 
Objecirives  for  School  Meals. 

[hficriptiori:  Under  this  proposed  rule 
(in  Nutrition  Objectives,  some  existing 
recordkeeping  activities  contained  in  7 
CFR  210  and  220  would  f»e  nffcctefl.  The 
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OMB  conlrol  mimbers  are  0584-006  and        Description  of  R,^pondcnt^  State 
<»f,H4-(KJ1 2.  respetSivety  agencies.  si*ool  food  a.ithorJties  and 

.schools  doing  on-site  preparation  of 

ineals. 


Estimated  Annual  ReconoKEepiNG  Burden 


/  CFR  210.8  (a)(3): 

Existing  

Proposed  

OiJIerence  

/  CFR  210.ia'210  10a: 

Existing  

Proposed  „, 

Difference  

/  CFR  210.15(b)(4): 

Existing  

Proposed 

Ditterence  

/  CFR  220.a.'220.3a: 

Existing  

Proposed  

Oitferenoe  

/  CFR  220.13(1): 

Existing  

Proposed  

Drtference  _ 


Annual  num- 

bet  of 
respondents 


20;?49 
0 


Annual 
frequency 


'71.176 

71.176 


20.249 
0 


'60.585 
60.585 


6.658 
0 


12 
0 


180 
180 


12 
0 


ISO 
180 


12 
0 


Average  but- 
denper 
response 


2  hours 
0 


25 
.333 


52.333 
0 


.083 
.117 


34 

0 


oen  t«s  been  adpisied  he.e  to  include  the  same  number  of  schools  used  lo  d^.e.ni«^tfJ?S^sed  Sn 


Annual  tMFden 
hours 


485.976 

0 

485.976 

'  3.202.920 

4.266.289 

♦  1.063,369 

12.716.291 

0 

12.716P91 

^905.140 
1.275.920 
*370.780 

2.308.464 

0 

2,308.464 


ttie  currer>t  txir 
comparison,  the  current  txjr 


As  required  by  .sei.fion  3504(h)  o(  the 
Hapenvork  RerltHtion  Art  of  1980  44 
l.'.S.C  3.')04(h).  FNS  has  siihn.ifled  a 
r:opy  of  this  proposed  rule  fo  OMB  for 
nniew  of  these  inrorin.ition  collistion 
requirements.  Other  or)'anizatio!is  and 
individuals  desirinj^  to  submit 
«»niments  rt^arding  this  burden 
i«5liniafe  or  any  asper.ls  of  these 
information  «T)lh!<:tion  requiremoofs. 
inrhiding  sti}>si»stions  for  redii(in>>  ihi- 
hurfh;ns,  should  direi.l  them  fo  the 
IV1...»  nnd  Fiogmm  Devttlopnient 
r.rdiK.h,  Child  NuJrition  Division, 
(iddress  abo\e)  and  lo  the  Offua'  ol 
rsiformaticn  and  Rr^ululory  Aflrtirs. 
OMB,  Rt>om  3208,  Ni^w  Exw  utive  Offn  .■ 
P/uildi::-'.  Washington.  DC  20503. 
Aflenti.Mi:  Laura  Olivcn.  ]\sk  OlTk  ct 
for  FN.S. 

Barkorotind 

A'u.'.'/.'r'(i<;  St::.t(Urrih  in  i!.,-  .S.-  /f.;,'  \f..  „! 
Vt'i  IIS.  nni^ 

1  !:'•  |'rin;ar-y  (.lurjiusi'  «i( ».!:.  .N./.itui.il 
.Si  Ivou)  Liir.th  f'rc'-^ratn  (\'S}J-),  ,-i.<. 
«-ri^fi)r)II\  statfi-i  hv  Coiv;.'i:>s  i:i  VW:.  in 
s»  ctiojt  2  ofth.-.-  .\'.iT!oraJ  ,S..hoo;  Liin*  h 
Ai !  [N.SI.AI.  42  U.S.C.  17.'i).  i<  '  (o 
saf'T,iir;r.^  r!;(-,  hmtJh  .iiid  vvc>(f-i>..,.;^  (,| 
lhc*rv.i}ion's«.hi!drt.n   *   *   *."Asth.-i! 
lime,  iHifril'on,^!  lonnrns  ia  \hv  Liiii!i;d 
St,-!Ks<:er.:i-rr;i<  on  nu!rio>(t  dcf;;:ieii«;ies 
.i!id  i.s.vi.-es  of  iindiTi  (msnmptiou.  OvtT 


liniH,  meal  recpiiremrmts  for  ihu  KSU*. 
7  CFR  210.10,  were  designed  lo  provide? 
foods  sufTiiiioril  to  approximate  one- 
Ihird  of  the  National  Atademy  oi 
.Srionrtjs'  Recommended  Dietary 
AJKmanois  (RDA).  Part ii.ip.-jfing  st  hock 
were  required  fo  offer  meals  that 
« omphed  with  Kene.-al  pallerns 
ifsfabiishcd  by  the  Department.  The-si; 
.  patterns  were  developed  lo  provide  a 
balanred  meal  by  for  using  on  minimum 
anunints  of  Sf)f;i,if:«; «  omponer.'s  Jneal/ 
meat  allernafc,  bread/hread  alternate, 
vegf't.-!hles,  frui's  a:jd  dairy  j  rod'K  Jn) 
rather  than  on  the  niifrient  irenfent  t>f 
l.he  entire  meal.  Over  the  yearq.  virtx.illy 
no  siib'il.inlive  (.haii}»r!s  h,'i\  e  b<>en  ma-.'e 
fo  these  patterns. 

An  a.-ny  crs<.itn;:ifK.drt!ri  i.«  v. 
a'.J54nier;ts  ruir  kiiowiw^m^  ^^V 
do..»Hi;en!:no  that  esccssrjs  in 
I  :f?risi::iip;!(.>n  are  .•»  major  rntc!  ni 
bi-r.a.i'^e  of  liiuir  rehttionvbip  to  il.r- 
iru.i'.!eiK.e  .nf  i:hr-o;iu.  disi>ase.  1  •;.• 
fypicr.l  df.J  inl}:e  (Jnif.nJ  ^rr'r*  i.,  ,.  .}, 
in  (at,  s,s(urriled  f.jl  at>fi  s.K?Hii!j  '.vm'-.  finv 
i.-i  com;  Wy  f:^:I„.:;ydr.-»)es  ar,d  f-: 
i: :'  al  na,  .i-f;R;nn:s  j.-,r  i.v.-.  .'v.sf.p  ; 
not  k:_'(it  j..T(e  wish  ih*'  p/riwi:??' 
I  '.;nf<u)s:is  of  \hf  i«">d  to  'r.odii'v  >';'.". 
hahifs.  (;iveH  \\.c  imporfant.i  of  f.rhciil 
iiiiaJs  to  the  !'..i!.o:-.s  thih^r'.tn. 
especially  nefrdy  r.hiidren.  t.\o 
Dpfwirtmenl  is  rc>mniit!,-»tf  In  r.M-i'ii.jy  iJr, 


health  respouMbilities  by  updating  (he 
nutrition  stand^irds  for  school  meals  fo 
en.siire  that  r.bildren  have  acrcess  to  n 
ht^llhfnl  diet  as  well  as  an  atlequate 
one.  To  a«.«.omplish  this  (ask,  the 
D<»parfmenl  is  proposing  fo  have  school 
nieals  i:onfornj  to  (he  1990  Dielary 
Guidelines  for  Americans  (hereioorter 
referred  lo  as  the  Dietary  Guidelines)  .is 
v.reJI  as  provide  proper  levels  of 
nutrients. ifid  r;alories. 

Although  tliis  projHisal  would 
exjiressiy  in«  orporate  Ihe  J990  Diei.iry, 
Guidelines  info  the  s<;hool  meals 
programs"  nutrition  rt^quircmunls,  Ihe 
D«'parln>e:if  will  rxrnsider  i;ii.or(>oratir>g 
into  the  n^uialions  any  updates  of  the 
Dielar\  (.i.idelines  or  other  sr.ieniirit: 
riu.oniriiendafions.  .Spmific  use  o!  the 
IMQil  Dietary  GuidiJiiies  will  allcjvv  Ih.- 
I^i'parlni.M-.l  fo  review  any  revision.",  ol 
fh*-  Dicl.iry  Gu'deiiiieh  lo  dcl^'.-tiiiiui' 
l.heir  ;i,,f»lii.,ihiiify  fo.s-.iio<i'  pru>;.~...:- 
a'!«l  will  avfiirl  .my  d?tdiiL'  hi.rfi»'n  nn 
Stale  .♦'.;<■•.  .s':»,  a' J  ss  Ix^tl  'haA 
iji.lljoriit  !\  io  MMke  !i:e  c  h.jj)v.'<»-,  )»(;,,„< 

tf.'l'  dnyt  I't-;.  ^■)  j.:•(^'•.•|!;r■:!^^l•1.• 
r^  ;;:;|.,;;i,tiv 

I>i  v  !rt(  iiirnt  (f  ;/;»•  Dit^nry  (,,;..,.  r  ■, 

(h.'i  l!;<.  p.iNt  tlsirly  u^.in,  a  l.ii.m'  U.dv 
of  «;•.  idf'jt  f  based  on  <-piJi-:niol<i}2»<.:il. 
clii;ii..d  a::d  l.jhoratory  invu.'.lig.itiati  h.:- 
est.ti'hsl-,!  c!  Ih.ii  dl»  i.try  p.it'.'r,)'  i  j  !!,;• 


3')120 


Federa 


IJti'.tvd  States  ai^a.twn '.it 
incriMsed  risk  of  fihmrm  i 
ir;.'luJirig ooron.iry  htrjft  i 
i  li'ifjete*  and  (.ertain  <yp^ 
'  "ian»eon  General's  Kepo,-| 
tri.|  K-a!th.  l9H.-<:  PJ^ri..;  ,- 
■x-'citjes.  Da:t  acid  H'Jfh 
i'.T  R-fria'.in^  Cltcotw  f).  • 

■^';-)4-;(>n  Get;iira!'s  Rf/i.v-t 

i v ')f  thw  ten  !».;Jutj4i.  -; 

A.>.ir<»suh  of  thi.i    ..     Li 

'  -f  »'..!'rttificf«{S<^,irch  — ,:  :' 

;..■«■',):**■  I ijik-i-.diftfiiry  t--- 

•  ir  rhe  Vmtad  Staivs  pfjoi 

!.-«..;.•-■  I opf^fi  in  the  lure  i-*"' 

■'••!>tt;f  Cofr;c:n»ri^  (»a  tv.  ;- 
i.»'jrf).irt  Ne^s.  firifahli.-f.r' 
■   f  'he  F.fnttsd  States-  Th;.> 

;'V:-.-^ly  by  Thrt  S'l^jj':'  j^  C* 
P-{»ort  HfJatthy  Pe-'jpU  i  f 

iiid  fhtj  0«-.'p.'>rtfr>e«>' '.-':  H-; 
Rarcran  Services  (OHHSI  r 
Knf  Dietary  Cuidft!i«r-s  h  ;^ 

The  Oietjry  Cuidetiat-^ 
.'iK^f^quetitly  npdst&d  u;  t 
.■•I  VVM)  Also  tu  IWfj,  r:.'I; 
l^Jiitional  Niitritiuri  Mor ufu 
felaied  Rf^search  A.t.r  c»t' ;« 
I NNMRRA)  (Puh.  L.  1(11-4 
'".  '(»l.  et  seq,.  was  enai  tj^d 
>)•"  the  NNMRRA,  7  Lf.S  C 
i-'^qiurBS  that  th«  Oiet;:fy  C 
'■'i^viewed  at  least  ever/  *ai 
l>  if.ei  of  experts  ui  th«  v/^n 
'  h.it  coatribute  to  (nitritfof 
Fhe  task  of  the  par»el  is  r.) . 
whether  there  is  sufficiecu 
itteriny  the  existing  [Jiyf  tr 


irrrj,  if  so.  to  ref:onu«!f 


'i  u!t;e^  The  Setfetant-s  .>i 
aid  U-SDA  then  make  ^he  i 
(in  whether  or  no?  to  trivorf 
'■w:(>rnniendpd  t.hangt-- 

The  proces-s  was  flrsf  c--; 
vAit^n  the  Senate  Appr  hCT; 
CumfTuttee.  in  IMf>yetr;fi»--, 
itipulated  thot  a  Diet  ;rv  ». 
'V'<'ji*')ry  Comn^!fte^-  'f>-  -• .: 
i-;'V!ewv  the  tlrU  edfU'v,  '.^^'i 
'JisiJelines  and  to  rrui*  .; 
i>'i  ••ni.TiKtidatiof'ji  (tf-tu  ••• 
'.  h"^  (.(imrtttttee  c.or'SiL.s;-.-'i  ; 
iiictiihHrv  (thre?  from  V'tl>\ 
OKHS  ir.'J  ih-KH  S:jlL-rtM!  r,- 
ii'iintfii:;es  retofumended  h^ 
'^  i.KTeniy  of  Sv.ie'u:esl  Cn  t 

■  :  ri  in  i  tttv  f.orri pci,-^d  ,  ,f  , :  , 
-"l.'^n'+s  \n  nutritian  u>R  hm 
.pptu.>v->tJ  hy  the  .Se<n>r  -r.* 
.iri(J  OHHS  Pursu-Kit  tr.  .-,v.. 
ihl.MMNMRRA.  :irv.-ri-;r-- 
A'lvisory  Comnnrfee  wwii;  fn 
111  l«^5  todoterrninewhefh 
(;iiirtpltr)e<shotdd  hf^  n.'>''i* 


gpgistpr  /  V.d.  --^O.  N:..   ill  /  Friday,  h.iw   10.   t*J'j4  /  Proposed  Rule 
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'\.i  i  resfdt.  the  Dietary  Cuidel-nes  ;r»- 
'■iM^-A  Oft  the  hest  availnMe  siiientifiu 
riad  taedica!  knowledge.  Consequ.f-ot!y, 
!  '.(i  Ott(i.trtcti&nt  is  pruposint;  to  use  ttiK 
Qiel-.iry  Ciudeiines  ,is  the  h.jsi.;  htr  th> 
I'lfntuin  >Mr;dards  forst;hi>oi  me,ils 
rhr.i  e.;;t  dtlisKed  procedure  e.ui[i(i;s 
■iiedicai  and  s<;ien?:fii:  exp;^F*>  t'"» 
■•"in.tiffui-l_fy  r-vieMi'  and  t>H;o':(»n»rn  ' 
:.pd.:-.tiai>  fif  t'iri  Dietary  Gi;id^lt!;-?N  it: 
tght  :,f  fe  rcast  f:'jrr>;r.t  .ind  hi^ihly- . 
--'^ij.-tr tr-'j  rtjtrt  ■:>  this  area.  Mofeat-i  r,  rh  ■ 
p""-'-  ■ -"<d  genera!  pfitili:  hjvi- 

nii<»ry  "iuiiieiifi-fs  in  ftufntUiit 
•-du.:,'ituir'  ^ir:«)jri.aKs.  ictivdies.if.d 
'i:uirkr'tu(>4  Si-.-r-'^use  of  the  'A-tdesprv;  < 
,iLPt,:rii;i-«  !)f  the  reftiirnrnend  st^as  in 
■  >  !i(-^.i*-y  Gutdftlities,  fhe  f>.-p.K-trti!-'t:- 
Netteves  ih  «  rhe  transition  ;>  u.„i:u; 
?he>e  n-H-r>fficn«ndatinni  i-;  rh^-' 
^  aaierjtrifti-  foj-  the  school  rai-v.i 
iinjHrritns  w,d!  b^-  readily  :j»:f.(--ptrt.i 

The  C'>HH  Surgeon  General's  Ryiirir?   ,.•. 
'iniTttion  tad  Health  .ind  a  l*W} 
M.»tiariai  A»'.,iderny  of  Scien.';y  Rep^.rr 
Oietand  He.i.Ii-h:  lnip!ir.atiov(>i  for 
PeduMfig  Chronic  Disease  Risk  rem toi->  •• 
i  hi^  Dtr-r  iry  Guidelines.  One  ccrnni'irt 
'  hf  me  mns  throughout  each  of  the 
publicattsitis.  that  is.  an  i«:proved  drer 
(in  ha/e  positive  health  f.onsfXjuen<:e-. 

The  (iu\o  ret  en t  Diet  and  ff^ntth  • 
>  fw;rt  issi>"d  by  fhe  Fofjd  and  NuftiMc 
Bfiardoi:  the  National  Acadecxiy  fit 
v  iecities  f  !'^H9)  provides  a  very 
!hi>roiiyh  review  of  fhes;uentth< 
t  videnr.*?  linki'w  diet  to  diwa.se  r«fid 
;.;. ves  quonttfiahle  goals  for  some  of  thi- 
Oiet/iry  Guidelines.  The  report 
ret  OKicneirds  that  Americans  reduce-  hi 
ir(iu.ke  to  '»il7r>  or  (ess  of  caiortes,  rt>dur.- 
■^*uv.'.tf(i  faf  int.-ke  to  less  \hm  HX'/c.  rA 
.  .doriefi  ridd  rftjtw.tf  the  intake  of 
<:r(oief>t».nd  to  fess  than  ViO  rng  pt-r  (t.;.,- 
The  n-porf  also  rttocinnsa-ls  th.rt 
•■JiO'U-fn  int^Jkebe  (intilt'd  ?'«  i'-ifWi 
rnrHtLirjc-is  or  f^ss  pnr  day 

<i-b!>nl  M^ral^'  Lc.rk  ofCo'(.phnri>-  Wtfh 
I  '.ntT^•rl!r  O'-trxtry  Cuidelint^s 

Thenrrf-at  Dietary  GtiuhKt.h-. 

r.-;>:iir:tffi(-ri.7  <•',,,;  p^-eple  eat  a  V.>.'(-,-!-y  '.;• 

iv>frU.  iTi.:.(  •.^■..^^  -i  healthy  w^^i^hK 
!■;!.»:■.>-  adtet-c.ith  pienty  of  v.->fj*^t.;tii»-.. 
Tnurs  .ifid  nrun  products,  and  use  'i\'y>  -s 
:rid  .v.>riiii-n  m  rtvcfderation.  The  Oc^t.-ry 
''.'■' tul^'liai-K,  :»I.so  recomnjend  diei->  lnwv  it. 
f  :!■.  j'ti-!.ir.if^_>d  h.r.  :\:\d  rho'v-ste-uf  so  rh^f 
1  iLfff  turii-.  hi  <;onr.pr::->es  10  p^-r  t.i.nrt  ur 
lr^s:>  iti  '..diiri!.  int-ke,  and  v'lt-.tr  ^t^d  t>t 
l-ss  flKii-t  V)  p-^rcenl  st  toi-^d  f  .;l.»nf-^.  K..- 
fier-.Jif^'i  tw;»  y't-;,!rs  of  atje  and  oldTr 

(fuwu^/w.  inhtrntafuin  .av  ulotiU-  ti,  rh.  • 
l>p.,rtfnf-r't  cunsistenfiy  shows  ih.it 
f.hrlurerr.s  diets,  induilirjj  nteals  -ier-.- 1! 
i.t  •<.:huoh.  do  not  conform  to  the 
:>M:i»[iirnend<;ttons  of  the  Diefriry 

'  i'liiit-lidfr.,  Por(^x,-lf«|-)|t-.  -l(..;(irih'i(;  ii. 


(iatH  tr:>m  rtie  1089  and  19^0  Cu.ituiuini^ 
ST:r;>  y  r.f  Food  Intakes  by  Individml.s 
'.•f>c;d>!cted  by  USDA.  fat  con-.posfrd,  ^m 
!v/f;r.!gH.  ,1:1  per  cent  ofc-.Inne-^  tcr  du- 
h:-.?N  of  rhiidryn  ages  six  h;  ntn«feen 

f/i^aUy  slf^nificant  were  die  tindi",;..> 
'J.i  natioctally  reriresentattve  [[.SUA 
-.f'ldy  e;'ti:tled  the  S(  h.oo!  Nytrnton 
0:et.ify  A-.se, -nif'iit  (':>l\'Li.'\)  .St'.;dy 
£'.-!e.;si-d  in  OiN/Fjer.  19:»  t,  the  SJSin.l 
■jN:dy  pre  wt.red  no'linj^s  on  th" 
ro'8?aV'US  ■.  .ind  fiXKJs  proi-itixii  fit^vbi/ju? 
fi-A.l4.i-id  de.scnhrtd  thetiiyfury  inVik^' . 
'!'stf.;.:N,:>i  on  a  typii-jl  >.-.hool  duy  A 

!  Of  "^45  s.;hpo!s  wsre  .sfirv-i^yed,  and 
i-ic.'-.- tn...itrfiy  1,T7?»  students  in  yr.:  h-. 
..:;'.-  th; j'^h  tw^^ivi^  (with  ',-;.s.sisr.-,a!.>; 
foins  p.;r«:»n's  r>.ir  ..hil4h>-(i  f^,-adr.-s  oru- 
lu't-vv-d  provided  df^t-uted  t;dofxn.in.)ii 
ib»jai  fofid-iand  h<<ver'.t»es  ii.r.a>n;iif\i  ici 
!  d  4-  th-;J  u'K.'iided  :-if;ho.'i»  affecd^itc.^- 
;-ue  7^'Kly  »;:_!f!tp,ired  rc'itrivriits  pn>v,'!--;d 
m  .-i'-hooi  meals  vutth  'die  nit.-»ary 
ticnaehnes'  recocr.jaicttdaLions  an  f.:>  .,<■.', 
■.•;fi»raffd  fa>.  the  Mationa!  Ki-.s^^.^n  Fi 
Co.-tf«  d'.i  (NRC)  Die?. ..'.•id  f  hs.dth 
K'.'cor'unr.-tiJattons  on  .•;o(!fim, 
•  fnileict.To!  and  cadtohydrate  utt^i'f 
;nd  the  f  urrent  »,'h;ectiv^>  diat  the 
l:tatri^^.:tts  provided  m  the  [SiS(.P  incf 
•Mif  ihird  of  the  RDA  r.rir!  tfjat  the 
S.  hool  Breaktast  ProScan  tSHS'J  ((i.-i-i- 
ic>"-fo'.;rth  oftheROA 

The  .StSiDA  findings  shuiAri!  t{..,i, 
vihiie  school  lunches  mroJ  or  exceed 
f.fif-third  of  the  RDA  for  key  mttrienf  ^ 
ictd  food  energy,  they  do  not  tue^Jt  the 
n:-.o«uttK(ided  levels  of  hit  and  satssrafett 
fat  estahiiNhyd  by  fhe  Dietary 
i.iuidet-fies.  Jn  fict,  the  report  sh.iv.Mii 
thist  .-it  hool  Inn*.hes  exceeded  die 
O.ttary  Guidelines'  reconimendatmn  > 
t.c  fat  aiiU  :«turated  fat.  Spetafically.  rlre 
■  iveraHe  percentage  of  calories  trot-;  total 
t.ii"  was  iK  percerit  <  (impared  widi  »h.- 
rrs.oEnrtsfctnlitMl  fioai  ot  id  pen.ent  or 
I'-j-i.s,  i'ld  [In;  percentni^je  ffofn  s;;tiiratrd 
f  ;r  was  15  percent,  coinpared  with  fhe 
re.  omnseaded  Koal  of  less  than  lo  pir.r 
.er.:>.  The  report  also  fonad  that  ci^ddn-'Fi 
v«ho  rite  the  school  Itsnch  conM:n:efi  .i 
■•  tituficantly  higher  aniOant  ol  lalnrif:*. 
from  fit  EhatJ  childrer;  who  brf:   =  'nt  i.hr-n- 
Inrti  h  f-jm  home  or  nt:;  .aie**  a  .   .--.ch 
hofti  v>rad;r!t4  niactune.s  or  ei^vic.  nffM  i? 
«■  hool.  F'l^her,  fhe  repor?  <f»o\v»-d  fh  •>' 
.'irtttaliy  no  s?  hools  we;-;.,-  i;i  •.'■.Cipl'.itici' 
uvi'h  the  Dietary  (.'eutdc-dnieH  (n  u:<-:  4u 
f^u.H;it  of  schofds.  stiideufs.-  .jidd  sple:!' 
1  ffi^M!  rh.it  n;et  the  QiHtary  Giitd-.'[iiie>. 
h.it  tKv  did  so  The  SNOA  ;-.t(!ri  v  al.so 
■.h.-.iW.'..d!  that  i-vlulr  .suhooi  n.eais  met  ih.- 
NW.G  r^iionunend  ;.fioa  on  cholestrTr-ri. 
thi-  me«is  did  not  meet  fhe  N'RC 
i>;..i;rri,:ri^fndati.otiii  on  sodittm  and 
'..jrhohydrate  levels  tu  fact,  fhe  lev^!.  tur 
v«l!itrrr..  at  1,479  riiiihgr.ims,  v.ms  as-arlv 
two  tinir.rs  the  Iunf:h  t.irget  ot  MOO 
I'fi  I  nn.;r  irrts. 
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Even  though  the  SBP  did  meet  most 
of  the  recommendations  in  the  Dietary 
Guidelines,  the  majority  of  school  meals 
do  not  conform  to  current  scientific 
knowledge  of  what  constitutes  a 
healthful  diet.  The  SNDA  findings 
underscore  that  the  program  has  not 
adapted  or  changed  school  meal 
patterns  over  the  years  to  incorporate 
scientific  knowledge  about  diet.  This 
situation  is  cause  for  concern  because  it 
demonstrates  the  need  for  significant 
improvement  if  the  programs  are  to  play 
their  appropriate  role  in  promoting 
long-term  health  through  proper 
nutrition. 

As  the  first  step  toward  achieving 
meaningful  improvement  in  children's 
diets  and.  thus,  their  health  and  future 
well  being,  the  Department  considers  it 
necessary  to  update  the  regulations 
which  establish  the  specific  nutrition 
«:riteria  for  reimbursable  school  meals  to 
incorporate  the  RDA  for  key  nutrients, 
energy  allowances  for  calories,  and  the 
most  current  nutritional  .standards  as 
outlined  in  the  Dietary  Guidelines.  In 
this  way,  the  school  meal  programs  can 
provide  an  example  of  nutritional 
achievement  as  well  as  ensuring  that 
children  are  served  healthful  meals. 

Before  proceeding  with  a  rulemaking, 
however,  the  Department  recognized  the 
importance  of  publx;  input.  The 
following  is  3  description  of  the 
Department's  procedure  for  obtaining 
input  and  a  discussion  of  significant 
is.sues  raised  by  commenters. 

Providing  o  Public  Fonim 

To  obtain  input  from  the  public  prior 
to  drafting  proposed  regulations,  the 
Department  solicited  comments  on 
nutrition  objectives  for  school  meals 
through  public  hearings  and  written 
i;omments,  In  a  Notice  published  in  the 
Federal  Register  (.58  FR  47853, 
September  13.  1993).  the  Department 
announced  a  series  of  four  public 
hearings.  Any  person  who  was 
interested  could  register  to  speak  at  any 
of  the  hearings.  Persons  unable  to  testify 
in  person  w^ere  invited  to  submit  written 
comments.  The  Notice  identified  the 
following  four  questions  as  the  focus 
areas  for  comments  and  suggestions: 

I.  What  are  the  health  consequences  of 
children's  current  dietary  patterns? 

II.  How  can  the  Dietary  Guidelines  for 
Americans  be  used  to  bring  about 
measurable  nutritional  improvements  in 
.school  meals  and  in  children's  diets? 

III.  What  are  the  opportunities  and 
obstacles  in  meeting  current  nutrition 
recommendations  in  school  meal 
programs? 

IV.  What  actions  can  the  USDA, 
parents,  school  food  service,  food 
industry  and  other  public  and  private 


organizations  take  to  entourage  the 
implementation  of  current  nutrition 
recommendations  in  local  schools? 

The  four  hearings  were  held  in 
Atlanta,  Georgia  on  October  13,  1993;  in 
Los  Angeles,  California  on  October  27. 
1993;  in  Flint,  Michigan  on  November 
12,  1993;  and  in  Washington.  DC  on 
December  7,  1993.  Each  hearing  was 
presided  over  jointly  bv  officials  from 
USDA  and  officials  "from  USDAs 
Federal  partners  in  this  effon— the 
Department  of  Education  (DOEd)and 
DHHS.  The  inclusion  of  representatives 
from  DOEd  and  DHHS  is  an  miportant 
asset  in  modifying  the  school  meal 
programs  both  because  of  their  expertise 
and  their  missions.  The  school  meal 
programs  must  be  considered  in  the 
context  of  the  educational  framework,  as 
overseen  by  DOEd,  and  the  national 
policies  regarding  health  care  and 
disease  prevention  under  the  aegis  ol 
DHHS.  Therefore,  USDA  is  very  pleased 
that  a  partnership  is  being  forged  among 
all  Federal  agencies  responsible  for 
assisting  the  nation's  schoolchildren. 
USDA  is  also  pleased  to  be  working 
with  DOEd  and  DHHS  to  further  their 
policy  initiatives— Goals  2000:  Educate 
America  Act  (DOEd)  and  Healthy 
People  2000:  National  Health  Promotion 
and  Disease  Prevention  Obje<;tives 
(DHHS).  Of  particular  concern  are 
solutions  to  i.ssues  such  as  increasing 
public  awareness  of  the  links  between 
diet  and  health,  familiarizing  the  public 
with  the  need  to  establish  good  eating 
habits  in  children  that  will  be  (arried  on 
through  their  lifetimes  and  finding 
innovative  ways  to  incorporate  the 
school  meal  as  a  learning  experience 
into  daily  school  curriculums. 

A  variety  of  witnesses  from  the  fields 
of  medicine,  nutrition  and  education, 
food  service,  production  and  proi.essors 
and  other  food  industry  representatives, 
as  well  as  parents,  students  and  other 
consumers  and  the  general  public, 
testified  at  each  of  the  hearings. 
Witnesses  were  asked  to  fotus  their 
remarks  on  one  of  the  four  questions 
stated  above.  A  transcript  of  each 
hearing  was  prepared,  and  witnesses 
could,  if  they  wished,  also  submit 
written  testimony  and  copies  of  any 
materials  used  to  prepare  their  remarks. 
As  noted  above,  the  Federal  Register 
Notice  also  solicited  written  <,omments 
from  anyone  who  could  not  attend  one 
of  the  hearings.  To  be  assured  of 
consideration,  comments  had  to  be 
submitted  on  or  before  December  15, 
1993.  The  written  testimony  and  all 
comment  letters  were  reviewed  and 
analyzed  by  the  Department  prior  to 
preparation  of  this  proposed  regulation. 
This  portion  of  the  preamble  provides  a 
summary  of  the  comments. 


Summary  of  Comments  F.fcmt-d 
The  overwhelming  meioniy  of 
commenters,  representing  a  bxrad  r.-,:,>;c 
of  ba«;kgrounds  and  experiences.  <  a!It-«l 
for  improvements  to  school  rre aJs 
Comments  from  the  pubJir,  students, 
and  parents,  while  expressing  «.enous 
concerns  and  supporting  char-pe  wt-w 
general  in  nature  and  provided  :Vw 
specific  details.  However,  icmmenli-is 
from  the  medical,  nutrition,  and  food 
advocacy  communities.  StMe  and  Ick  ol 
food  .service  professionals,  a;,d  ft-f-d 
industry  representatives  provided 
detailed  information  and  frequently 
rec  ommended  specifit:  actons 

Commenter  Cntt^goncs 

A  total  of  363  witnesses  leMified  at 
the  hearings,  and  an  additional  2  013 
written  comments  were  received  hy  the 
Department.  Of  the  2,376  (  orr,!r>enterv: 
21%  were  medical  professior.als. 
nutritionists  or  dietitians, 
representatives  of  public  health. 
nutrition,  or  food  organizations;  21% 
were  from  the  general  public:  21%  utre 
parents  and  students;  16%  were  school 
food  service  personnel,  representatives 
of  school  food  service  organizations  or 
representatives  from  State  educfttior^./ 
child  nutrition  agencies;  11'^.  were 
teachers,  .school  officials  or 
representatives  from  si  hool 
a.ssociations;  7%  were  lood  ind^.'slry 
representatives;  and  3%  were 
representatives  of  other  State  or  Federal 
agencies  or  members  of  Congress. 

The  Department  is  very  pleased  that 
so  many  persons  took  the  time  to  testify 
or  to  submit  written  comments  and 
would  like  to  lake  this  opportunity  to 
express  its  appreciation  for  their 
comments  and  suggestions  The 
commenters  represented  an  fxtensivi- 
cross-section  of  perspectives  and 
provided  a  great  variety  of  opinions  and 
recommendations.  Especially  j-ratifving 
were  the  number  of  students  and 
parents  who  commented  The^e  groups 
are,  after  all,  the  constituency  that  the 
Department  considers  program 
"customers,"  and  it  is  these  groups  the 
Department  is  seeking  to  stn-t  belti-r. 

Commt^nt  Breakdown 

The  lollowing  number  of  ccmnii-nft'rs 
addressed  some  aspe<;t  of  the  four  bri«-i« 
questions:  I.  796;  II.  703;  HI   752;  IV 
1,464.  Though  comments  varied  greatly 
in  content,  the  following  signdicant 
themes  emerged:  (1)  The  need  to 
improve  school  meals  in  order  to 
improve  the  health  of  «;hildren;  (2)  the 
need  for  school  meals  to  reflect  curn-nl 
nutrition  recommendations,  specifically 
reductions  in  fat  and  saturated  fat  as 
recommended  in  the  Dietary  Guidelines: 
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(3)  the  importance  of  an  ihtegrated 
nutrition  education  program  that 
involves  students,  parent  i,  teachers,  and 
school  food  service  persofinei;  (4)  the 
need  to  revise  current 
programs  to  provide  scholol 
nutritious  foods;  and  (5) 
incorporate  nulritiona 
uhile  at  the  same  time  in 
appeal  of  meals  offered  tc 
nutritious  meals  are  consli 

The  (Department  also 
commenlers  raised  distintt  issues 
within  the  four  stated  questions.  For 
example,  many  comment!  irs  cited  the 
need  for  vegetarian  altern  itives;  others 
argued  for  inclusion  of  fast  food 
companies  in  the  NSLP. 
specific  commodity  issue ; 
Therefore,  the  Departmen 
an  analysis  of  several  of  tli 
this  preamble.  Following 
prevalent  issues  raised  by 
commenlers  and  the  num 
commenters  who  addressed 

(1)  Fat  levels  in  school 

(2)  The  need  for  more  fiju 
vegetables:  829; 

(3)  The  importance  of  niit 
education:  794; 

(4)  Concerns  about  milk 
products  including  the 
requirement  for  whole  mi 
recommendations  for  a  belerage 
substitute:  687; 

(3)  The  Department's  Fciod 
Distribution  Program  and  Commodities: 
493; 

(6)  The  costs  and  operat  onai 
difficulties  of  implementii  g  the  Dietary 
Guidelines:  448; 

(7)  The  need  for  whole  grains  m 
school  meals:  387; 

(8)  Fast  foods  and  fast 
(both  for  and  against  avail 
schools):  385; 

(9)  Vegetarian  altemati 
meals;  263; 

(IC)  Sodium  levels  in 
213; 

(11)  The  importance  of  dreakfast:  200. 

Readers  should  note  thaj  while  all 
comments  were  taken  into 
consideration,  this  preamlle  does  not 
generally  discuss  individu  il  comments. 
The  preamble  does,  howev  er,  address 
the  common  themes  whicl  emerged  and 
responds  to  specific  indivi  iual 
comments  when  they  raise  i  significant 
issues. 
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Health  Consequences  Con^e 
Close  to  800  commente 


some  issue  relevant  to  hea 
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specifically,  cardiovascular  disease, 
obesity,  and  cancer.  The  majority  of 
these  commenters  cited  the  high 
incidence  of  cardiovascular  disease  in 
the  United  States,  both  among  children 
and  adults,  and  the  need  to  improve  the 
diets  of  young  children  in  order  to 
prevent  the  development  of  heart 
disease  in  adulthood 

Many  commenters  wrote  in  support  of 
the  positions  taken  by  a  number  of 
major  medical  associations.  These 
commenters  focused  on  the  importance 
of  improving  the  diets  of  children,  given 
the  strong  evidence  that  heart  disease 
begins  early  in  life,  and  emphasized  the 
need  to  provide  foods  rich  in  fiber  and 
complex  carbohydrates  for  the  possible 
prevention  of  some  cancers. 

A  number  of  commenters  addressed 
the  potential  link  between  diet  and 
learning  and  behavioral  difficulties. 
These  comments  ranged  from  general 
observations  regarding  improper 
nutrition  and  lack  of  concentration,  to 
specific  concerns  addressing  functional 
disabilities,  behavioral  disturbances, 
fatigue,  and  cognitive  disabilities. 

Commenters  also  pointed  out  that 
nutritional  issues  are  especially  vital  for 
under-privileged  and  ethnic 
populations.  Specifically,  commenters 
cited  the  poor  nutritional  intake  among 
low  income  children  and  certain 
minority  populations.  One  commenter 
indicated  that  these  populations,  who 
are  most  at  risk,  do  not  appear  to 
as.sociate  nutritional  risk  factors  with 
leading  causes  of  death.  Commenters 
also  expres.sed  concern  over  the  high 
incidence  of  major  diseases  among  low- 
income,  minority  populations — 
specifically,  the  higher  incidence  of 
heart  disease  and  hypertension  among 
African-Americans,  obesity  among 
Hispanics  and  Native  Americans,  and 
diabetes  among  Native  Americans. 

Finally,  a  large  number  of 
commenters  addressed  the  growing 
incidence  of  obesity  among  children, 
and  the  threat  this  poses  to  future 
health.  A  number  of  commenters 
expressed  concern  over  the  lack  of 
physical  activity  in  schools  as  a  factor 
leading  to  the  increase  of  obesity  among 
school  children.  Several  indicated  the 
need  to  integrate  exercise  with  other 
components  of  good  health  including 
school  meals.  In  addition,  the  unique 
needs  of  children  with  special  health 
problems,  the  need  for  proper  diet  in  the 
prevention  of  osteoporosis,  and  the 
escalating  cost  of  health  care  and  the 
role  of  diet  as  a  preventative  measure 
were  identified  as  important  concerns. 


Dietary  Guidelines  for  Americans' 
Comments 

Over  700  commenters,  many  from  the 
public  and  from  the  school  food  service 
community,  addressed  the  issue  of 
school  meals  meeting  nutritional 
guidelines,  the  majority  of  which 
overwhelmingly  agreed  that  meals 
should  comply  with  the  Dietary 
Guidelines,  especially  the 
recommended  limits  on  fat  and 
.saturated  fat.  Most  commenters  agreed 
with  the  need  for  school  meals  to  meet 
the  Dietary  Guidelines;  however,  several 
commenters  indicated  that  compliance 
with  the  Dietary  Guidelines  should  be 
voluntary.  With  respect  to  the  current 
meal  patterns,  many  school  food  service 
commenters  indicated  that  they  could 
not  meet  the  Dietary  Guidelines  within 
the  meal  pattern  requirements,  and 
others  indicated  that  the  current  meal 
pattern  requirements  make  it  difficult  to 
provide  multi-cultural  meals  to 
children. 

Many  commenters  supported  the 
implementation  of  Nutrient  Standard 
Menu  Planning  (NS.MP),  a  menu 
planning  system  that  is  based  on  the 
analysis  of  nutrients.  Commenters 
believed  this  system  would  provide 
increased  flexibility  in  meal  planning  as 
well  as  consistent  analysis  of  nutrients. 
Commenters  also  suggested  that  this 
NSMP  approach  can  assist  in  providing 
more  culturally  diverse  meals.  It  must 
be  noted  that  some  commenters 
expressed  concern  that  some  smaller 
schools  may  not  have  or  be  able  to 
afford  the  technical  capability  needed  to 
conduct  the  analysis.  Some  commenters 
also  suggested  that  the  Department  or 
State  agencies  should  develop  menus 
that  meet  the  Dietary  Guidelines.  These 
menus  can  be  used  by  smaller  and 
school  districts  with  fewer  resources, 
which  may  initially  have  difficulty 
implementing  NSMP. 

Nutrition  Education  Comments 

Clo.se  to  800  commenters  pointed  to 
the  need  for  nutrition  education  for 
parents,  teachers,  children,  food  servic-:? 
staff,  and  school  administrators.  Many 
commenters  came  from  the  nutrition 
and  food  service  arenas  as  well  as  the 
general  public.  Commenters  supported 
the  idea  that  nutrition  education  .should 
be  included  in  comprehensive  health 
education  curriculums  and  .should  begin 
at  an  early  age.  Commenters  also 
indicated  the  need  for  nutrition 
education  to  be  reinforced  by  healthful 
meals  in  the  cafele.-ia.  Commenters 
pointed  to  the  need  for  a  national 
nutrition  media  campaign.  Many  school 
food  service  commenters  expres,sed 
their  desire  for  national  minimum 


Federal  Register  /  Vol.  59.  No.  ill  /  Friday.  June  10.  1994  /  Proposed  Rules 


professional  standards  which  food 
service  personnel  would  be  expected  to 
meet.  In  addition,  a  significant  number 
of  commenters  urged  health  promotion 
as  a  component  of  health  care.  Finally, 
many  commenters  supported  the  need 
for  increased  funding  for  the 
Department's  Nutrition  Education  and 
Training  (NET)  program.  7  CFR  Part 
227. 

Taste  and  Plate  Waste  Comments 

Many  commenters  from  a  wide  range 
of  commenter  categories  were  quite 
critical  of  the  current  quality  of  school 
meals,  noting  that  lack  of  appeal  leads 
to  increased  plate  waste.  Some 
cautioned,  however,  that  drastic 
changes  in  the  kinds  of  food  served  may 
drive  children  away  from  school  meals. 
These  commenters  generally  supported 
the  need  to  make  meals  both  appealing 
to  children  and  nutritious.  A  number  of 
commenters  also  cautioned  that  the 
increased  amount  of  certain  foods  that 
may  be  necessary  to  provide  a  nutritious 
diet  may  result  in  more  plate  waste  if 
children  do  not  find  the  meals  to  be 
appetizing.  Several  commenters 
supported  the  need  to  involve  culinary 
institutes  and  chefs  in  meal  preparation 
as  a  way  to  improve  taste  and 
presentation. 

Fnt  in  Meals  Comments 

Nearly  one  out  of  two  commenters 
di.scus.sed  fat  in  school  meals,  with  mo.st 
of  these  commenters  coming  from  the 
general  public  and  the  medical 
community.  The  large  majority  of 
commenters  who  addressed  the  issue  of 
fat  content  cited  the  need  to  lower  fat 
and  saturated  fat  levels  in  school 
lunches.  Some  of  the  comments  were 
general  statements  such  as  "need  more 
low  fat  foods,'  while  others  made 
specific  recommendations  detailing  the 
levels  of  fat  and  saturated  fat  that  school 
meals  should  meet. 

A  number  of  medical,  public  health, 
and  school  food  service  related 
organizations  addressed  this  i.ssue,  all  of 
which  were  in  support  of  lowering  the 
fat  content  of  meals.  A  number  of 
commenters  re«:ommended  that  the  fat 
content  of  meals  be  set  at  between  10  to 
20  percent  of  total  calories— lower  than 
the  current  Dietary  Guidelines 
recommendation  of  30  percent  of 
calories  from  fat. 

A  number  of  food  service  workers  and 
directors  cautioned  that  increasing 
portion  sizes  of  certain  foods  and 
serving  more  expensive  fresh  produce  to 
meet  a  30  percent  limit  on  calories  from 
fat  may  result  in  higher  (osts.  Some 
commenters  also  expressed  concern  that 
lowering  fat  may  result  m  decrea.sed 
uTlories  critical  for  growing  children. 
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Several  commenters  advised  that  low  fat 
meals  need  to  be  appealing  so  children 
will  consume  them. 

Several  industry  representatives 
indicated  that  industry  is  responsive  to 
the  need  to  lower  fat  and  is  already 
making  a  number  of  changes  to  provide 
more  low  fat  products.  A  number  of 
commenters,  including  food  service 
staff,  parents  and  members  of  the 
general  public  made  specific 
recommendations  on  how  to  lower  fat  in 
school  meals,  such  as  trimming  or 
draining  fat  from  meat,  eliminating 
added  fats  from  vegetables,  and  serving 
soups  more  often. 

Moreover,  many  commenters, 
primarily  students  and  the  general 
public,  suggested  that  the  fat  content  in 
school  meals  could  be  reduced  by 
offering  more  vegetarian  meals, 
eliminating  the  whole  milk  requirement, 
revising  the  commodity  system  to 
encourage  more  purchase's  of  low  fat 
items  such  as  fruits  and  vegetables,  and 
reducing  the  amount  of  fast  food  items 
and  processed  foods  in  school  meals. 

.Meat  and  Meat  Related  Comments 

The  Department  received  over  200 
comments  related  to  meat  products, 
with  most  comments  coming  from 
students,  parents  and  the  general  public. 
Many  commenters  indicated  that  the 
current  serving  size  for  the  meat/meat 
alternate  component  is  too  large  and 
recommended  that  schools  cut  down  on 
the  amount  of  meat  served.  Commenters 
also  indicated  that  more  poultry  and 
fi.sh  should  be  offered.  Some 
commenters  recommended  that  tofu  and 
i.solated  soy  proteins,  as  well  as  yogurt, 
be  added  to  the  list  of  allowable  meat 
alternatives.  (The  Department  wishes  to 
call  attention  to  the  fact  that  isolated  soy 
proteins  are  currently  permitted  with 
some  limitations.)  On  the  other  hand, 
several  industry  representatives 
cautioned  against  reducing  the  amount 
of  meat  too  much  due  to  its  nutritional 
contributions,  specifically,  e.ssential 
amino  acids,  iron,  zinc,  and  vitamin  Bfi. 
They  also  observed  that  children  are 
familiar  with  meat  and  will  consume  it 
more  readily  than  some  alternative 
protein  sources. 

Menu  Selection  and  Variety  Comments 

The  Department  received  o\er  2.S0 
comments  in  support  of  offermg  more 
vegetarian  meals.  Commenters 
supported  the  low  fat  nature  of 
vegetarian  meals  and  their  contrihuiion 
to  a  healthful  diet.  Others  addressed  the 
need  to  expose  children  to  more 
vegetarian  foods  and  foods  from  diverse 
cultures  at  an  early  age.  Some 
commenters  provided  specific  examples 
of  non-meal  items,  such  as  tofu  and 


other  plant-based  sources,  that  could  be 
used  in  school  meals,  while  others 
simply  indicated  a  general  need  for 
more  meat-free  alternatives.  Students  as 
well  as  school  food  service  personnel 
indicated  the  need  to  offer  vegetarian 
choices  as  students  are  requesting  them 
more. 

The  Department  received  over  800 
comments  in  support  of  the  use  of  more 
fruits,  vegetables,  or  grain  products. 
Commenters  gave  specific 
recommendations  regarding  prepsratton 
methods  and  serving  ideas,  including 
offering  salad  bars  more  frequently, 
increasing  the  variety  of  fruits  and 
vegetables,  and  serving  more  whole 
grain  items.  Others  recommended  the 
use  of  more  grain  and  bean  products: 
citing  their  nutritional  benefit  as  well  as 
low  cost.  Many  school  food  service 
commenters  expressed  concern  over 
serving  more  and  a  wider  variety  of 
fruits  and  vegetables  as  children  may 
not  be  familiar  with  them  and,  theieiore. 
may  not  consume  them. 

Breakfast  Comments 

About  200  commenters,  primarily 
from  the  medical,  school  food  service, 
and  education  communities,  add.'^s<>ed 
breakfast  meal  issues  with  a  number  of 
these  commenters  supporting  the 
importance  of  breakfast  to  the  health  of 
children.  A  number  of  food  service 
personnel  indicated  their  success  with 
the  SBP  and  desire  to  increase 
participation.  Others,  while  supporting 
the  SBP,  expressed  concern  with  tht 
nutritional  quality  of  breakfasts 
currently  offered. 

Financial,  Paperwork,  and  Otht-r 
Operational  Obstacles  Comments 

Over  250  commenters  addr»  ssed 
financial  and  paperwork  obstat  le<.  w,ih 
many  of  these  comments  coming  from 
food  service  (local  and  Statt) 
professionals,  the  general  public,  and 
the  nutrition  community.  A  numb»:r  of 
commenters  indicated  that  :he  nefd  u, 
avoid  operating  at  a  deficit  ha< 
prevented  food  service  staff  from 
providing  more  nutritious  meals. 
Commenters  also  i  omplained  thfit  tr.t 
amount  of  paperwork  required  to 
administer  the  feeding  programs  »s 
excessive  and  ih.Tt  the  review  «.\  stt-jn  tv 
cumbersome  and  inflexible. 
Specifically,  commenters  strfS"-KJ  \t,i- 
need  to  focus  more  on  nutrition  anrf  k  ss 
on  meal-by-meal  accountabil.ly.  in*  on.e 
verification,  and  review  reqairemenls 

Many  commenters  expressed  i  om  t-rn 
over  the  cost  of  produfing  meals  und*-: 
the  current  meal  pattern  sjsttm 
Commenters  indif.ated  that  sf.hooi% 
already  find  it  diffii  ult  to  provide  i!.r.:!>. 
within  current  resources  .nxl 
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maintained  that  any  furthei  nutritional 
requirements  placed  on  schools  would 
result  in  additional  financiiil  hardship. 
Conimenters  specifically  n(  ted  obstacles 
such  as  the  increased  cost  c  1  providing 
more  foods  such  as  fresh  fn  lits  and 


vegetables,  low  fat  and  low 
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ingredients,  and  the  increased  portion 
sizes  needed  to  meet  the  nu  trition 
standards  without  exceedin  ^  the  30% 
fat  limitation.  On  the  other  land.  some 
parents  and  students  indira  ted  that  they 
would  be  willing  to  pay  ext  -a  for  more 
nutritious  meals. 

A  number  of  commenters  indicated 
that  the  school  meal  period: ;  are  not 
adequate,  thereby  forcing  st  idents  to 
throw  food  away,  consume  t  too 
quickly,  or  bring  meals  fron  home  to 
prevent  waiting  in  the  luncl  line. 
Others  expressed  concern  tl  at  more 
nutritious  meals  would  reqi  ire  larger 
portions  or  extra  food  items  that 
children  may  not  be  able  to  consume 
during  short  lunch  periods. 

Partnerships  and  Coordinat  on 
Comments 

A  number  of  commenters  expressed 
the  need  for  the  Department  to  establish 
partnerships  with  other  Fed  (ral 
agencies  such  as  DOEd.  DHUS.  the 
Centers  for  Disease  Control  i  nd 
Prevention,  as  well  as  with  industry 
representatives.  State  agenciss,  school 
boards,  nutrition  profession)  ils. 
extension  programs,  parents  teachers, 
and  especially  students.  Cor  imenters 
also  addressed  the  need  for  Federal 
efforts  to  support,  not  hampir.  local 
efforts.  Commenters  indicated  that  the 
Department  should  use  its  n  sources  and 
purchasing  power  to  promot  j  change 
and  improve  meal  quality. 

Commodity  Comments 

The  Department  received  (  lose  to  500 
comments  on  various  aspect  ;  conne<:ted 
with  the  donation  of  commo  iities  to 
schools.  The  majority  of  thes  u 
commenters  were  from  the  g  sneral 
public  as  well  as  the  school   ood  ser\ii;e 
and  industry  arenas.  Over  25  0 
commenters  indicated  that  a  more 
healthful  variety  of  USDA  co  mmodities 
should  be  made  available  to  Jtates.  The 
majority  encouraged  the  Dep  jrtment  to 
reduce  the  amount  of  fat.  chc  lesterol. 
and/or  sodium  in  the  commc  dities. 
These  and  a  number  of  close  y  related 
comments  are  perhaps  best 
characterized  by  the  opinion  af  over  50 
commenters  that  the  commo<  ities 
provided  to  the  NSLP  should  comply 
w;ith  the  Dietary  Guidelines. 

The  Department  also  notes  that  over 
100  commenters  addressed  tl  e 
Department's  September  199:  i 
announcement  of  the  Fresh  F-uit  and 


Vegetable  initiative.  Most  of  the 
comments  were  supportive  of  the 
initiative.  Twenty-five  commenters 
stressed  the  need  to  use  the  funds 
available  to  schools  for  direct  food 
purchases  as  effectively  as  possible. 

Miscellaneous  Comments 

Some  commenters  indicated  the  need 
to  upgrade  school  kitchens  to  allow  for 
the  storage  and  preparation  of  more 
nutritious  meals.  In  line  with  this 
objective,  some  commenters  urged 
reauthorization  of  Federal  funding  for 
food  service  equipment.  Commenters 
also  pointed  to  the  need  for  schools  to 
disclose  nutrition  information  so  that 
students  can  make  informed  choices 
and  parents  and  the  community  would 
have  a  basis  by  which  to  assess  progress. 
A  number  of  commenters  cautioned 
against  instituting  changes  too  rapidly 
and  encouraged  the  Department  to  take 
gradual  steps.  Others  recommended  that 
the  Department  market  successful 
programs  to  serve  as  models.  Several 
commenters  recommended  that  the 
Department  allow  for  a  reimbursable 
snack  to  be  served  as  a  way  to  supply 
the  extra  foods  that  may  be  required  to 
meet  nutritional  standards. 

Other  Comments  Not  Addressed  in  This 
Proposal 

Finally,  the  Department  wishes  to  call 
attention  to  several  issues  raised  by 
commenters  that  are  not  germane  to  this 
proposal,  either  because  of  statutory 
constraints  or  because  they  address 
areas  in  which  the  Department  believes 
State  agencies  and  school  food 
authorities  need  flexibility. 

Milk  and  Dairy-  Products 

The  Department  received  over  600 
comments  regarding  milk  and  dairy 
products,  with  most  comments  coming 
from  the  general  public,  parents  and  the 
school  food  service  community.  The 
majority  of  commenters  recommended 
that  schools  not  be  required  to  offer 
whole  milk,  with  a  large  number  of 
these  comments  coming  from  the  food 
service  community.  Commenters' 
reasons  for  eliminating  the  whole  milk 
requirement  included  the  high  fat 
content,  the  perceived  conflict  with  the 
Dietary  Guidelines  and  its  higher  cost. 
Many  commenters  also  recommended 
that  non-dairy  alternatives  be  offered  in 
place  of  milk,  as  dairy  products  are  high 
in  fat.  cholesterol,  and  protein:  contain 
little  iron  and  fiber;  and.  commenters 
claimed,  are  not  tolerated  well  by  many 
children.  Commenters  also 
recommended  that  more  skim,  one 
percent,  and  two  percent  milk  be 
offered. 


A  few  commenters  supported 
maintaining  the  whole  milk 
requirement,  on  the  grounds  that 
children  may  not  consume  low  fat 
alternatives  and  eliminating  the 
requirement  would  be  costly  to  the 
Federal  dairy  program.  Others,  while 
not  supporting  the  whole  milk 
requirement,  did  caution  against 
reducing  or  eliminating  dairy  products, 
as  they  provide  necessary  calcium  for 
growing  children. 

The  Department  wishes  to  call 
attention  to  the  fact  that  the 
requirements  that  fluid  milk  be 
available  as  a  beverage  and  that  whole 
milk  be  available  as  an  option  for  the 
NSLP.  are  required  by  section  9(a)(2)  of 
the  NSLA,  42  U.S.C.  1758(a)(2). 
Therefore,  the  Department  cannot 
deviate  from  these  provisions  by 
regulatory  action. 

Free  Meals  to  All  Children 

Over  140  commenters.  primarily  from 
the  school  food  service  community, 
advocated  a  program  in  which  meals 
would  be  served  free  of  charge  to  all 
children,  regardless  of  their  families" 
economic  status.  Such  a  program  would 
eliminate  the  income  eligibility 
requirements,  and  all  children  would 
receive  meals  free  of  charge,  regardless 
of  their  family's  income.  Many 
indicated  that  such  a  program  would 
reduce  paperwork,  increase  time  for 
necessary  nutrition-related  activities, 
and  reduce  the  stigma  associated  with 
participation. 

Again,  however,  such  a  revision 
would  require  specific  statutory 
authority  in  light  of  the  requirement  of 
section  9(b)(1)(A)  of  the  NSLA  42  U.S.C. 
1758(b)(1)(A).  that  school  meals  be 
provided  at  no  cost  only  to  those 
children  from  households  with  incomes 
of  less  than  130%  of  the  Federal  Income 
Poverty  Guidelines.  The  Depannient 
also  notes  that  such  a  program, 
implemented  fully  in  all  schools,  would 
increase  the  cost  of  NSLP  by  $7  billion 
if  fully  implemented  in  School  Year 
1996.  About  one-half  of  this  increase 
would  be  spent  on  higher 
reimbursement  for  meals  currently 
reimbursed  af  the  fully  paid  and 
reduced  price  rates.  In  other  words, 
about  $3.5  billion  of  the  additional 
funding  would  be  spent  even  before 
reaching  any  more  children. 

Fast  Foods.  Competitive  Foods.  Other 
Foods 

Several  commenters  were  concerned 
with  the  increase  of  fast  food 
companies,  fast  food-like  items  and 
competitive  foods  of  low  nutritional 
value  that  are  sold  in  schools.  Others 
felt  that,  since  fast  foods  are  popular. 
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their  use  should  be  increased.  The 
Department  is  not  proposing  any 
specific  provisions  on  fast  foods  or 
competitive  foods  at  this  time.  However, 
it  should  be  noted  that,  under  this 
proposal,  meals  claimed  for 
reimbursement  which  include  such 
foods  will  be.  required  to  comply  with 
established  nutritional  standards  over 
one  week.  Further,  sciiool  food 
cuthoritie.s  would  be  required  to 
continue  to  observe  the  restrictions 
currently  in  the  regulations  prohibiting 
the  sale  of  foods  of  minimal  nutritional 
value  in  competition  with  the  NSLP  and 
SBP. 

Several  commenters  recommended 
that  certain  kinds  of  foods — principally 
milk,  meat  and  processed  foods — be 
eliminated  entirely  from  program  meals. 
These  recommendations  were  based  on 
the  assumption  that  some  foods  are 
good  for  people  and  some  are 
intrinsically  bad.  However,  the 
Department  does  not  share  this  view. 
The  Department  continues  to  btilieve 
that  it  is  important  to  obtain  essential 
nutrients  from  a  variety  of  foods.  The 
Department  also  emphasizes  that  foods, 
particularly  those  high  in  fat,  must  be 
eaten  in  moderation,  but  there  are  no 
plans  to  prohibit  any  foods  from  school 
meals  other  than  the  foods  of  minimal 
nutritional  value  currently  enumerated 
in  appendix  B  of  part  210  for  the  NSLP 
and  §220.12  for  the  SBP. 

Minimum  Professional  StanJords 

Some  commenters  suggested  that  the 
Department  establish  minimum 
professional  standards  for  local  food 
service  workers.  The  D  .partment  is 
aware  that  efforts  are  being  made  to 
sddre.ss  this  issue.  For  example,  the 
American  School  Food  Service 
As.<^o(inT!on  h?s  developed  s  program  to 
certify  f"'^'l  service  v*'orkers.  However, 
given  the  wide  range  of  variances  in 
needs  and  resoun.es  among  the  20.000 
school  food  authorities  and  92.000 
sclioels  operatiiig  under  the  NSLP,  as 
well  as  varj'ing  .Sfrite  requiri-nienS.  the 
D«partm<;nt  does  not  believe  it  is 
feasible  lo  propo.se  uniform  n-ilional 
.standards.  Nevertheless,  the  DtjpnrtmrnI 
does  intend  to  continue  lo  provide 
technicxil  assi.'ifanc  e  and  gjjidance  lo 
both  State  agencies  and  lo(  a!  .school 
fi'Otl  aulhorilie.s  on  ways  to  improve 
food  service  operations. 

Cash  ill  Lieu  ofCoiuinoditit's/ 
Commodity  Luttur  ofCnidit 

Under  section  ia(h)  of  the  NSLA,  42 
U.S.C.  17G9(h),  Qjngress  eslablishcd  the 
Cash  in  Lieu  of  Commodities  (CASH) 
and  Commodity  Letter  of  Crtniit  (CI^OC) 
demonstration  projects  as  a  means  of 
examining  altenialives  to  the  current 
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commodity  distribution  system  for 
schools.  Under  CASH,  schools  receive 
their  per-meal  commodity  support 
entitlement  (currently  $.14)  in  the  form 
of  a  direct  cash  payment.  CLOC 
provides  commodity  support  through  a 
Letter  of  Credit  which  must  be  used  to 
purchase  specific  commodities  that 
mirror  the  Department's  commodity 
purchases.  Fifty-nine  school  districts 
participate  in  the  CASf  I/CLOC 
demonstration.  The  currant  project 
authorization  expires  at  the  end  of 
Fi.soal  Year  1994. 

Several  commenters  supported 
CASH/CLOC,  while  a  small  number 
opposed  it.  Others  implicitly  favored 
the  current  commodity  distribution 
system  if  more  healthful  commodities 
can  be  provided.  These  commenters 
would  support  alternatives  only  in  the 
event  that  the  current  commodity 
system  cannot  be  strengthened  and 
improved.  The  Department  intends  to 
continue  and  expand  efforts  already 
underway  to  improve  the  commodity 
program.  Moreover,  the  Department 
does  not  have  the  statutory  authority  to 
address  the  CASH/CLOC  issue  through 
the  rulemaking  process. 

Guidmg  Principles  and  Framework  for 
Action 

Improving  the  nutritional  standards  ol 
school  meals  is  our  national  health 
responsibility.  There  is  no  question  that 
diet  is  linked  to  health  and  that  chronic 
disea.se  often  begins  in  «:hiIdhood.  Since 
eating  habits  are  firmly  established  by 
age  12,  it  is  essential  that  dietary 
pallems  be  formed  early.  What  children 
eat  helps  determine  not  only  how 
healthy  they  are  as  children,  but  how 
healthy  they  will  be  as  adults. 

Updating  our  nutrition  .stand.;rds  and 
streamlining  the  administration  of 
school  meals  programs  reiriforces 
President  Clinton's  prioriiit  s  for  health 
care  reform  and  govemnieni 
reinvention.  Five  principles  are  at  the 
con?  of  cur  vision  and  grow  out  of  our 
an.ilysi-;  of  public  ccmments  and  the 
participation  of  those  who  hold  a  slake 
in  a  healthy  future  for  our  children. 
These  principles  ere: 

Healthy  children:  Oiir  goal  is  to 
provide  our  nation's  children  wilh 
access  to  school  meal  p.'-ogiams  that 
promote  their  health,  prevent  diseasp, 
and  meet  the  Dietary  Guidelines  for 
.Americans. 

Customer  appeal:  We  luidcrslaud  thni 
if  food  doesn't  look  good  or  taste  good, 
children  will  not  eat  it.  We  msist  involve 
students,  panmts,  teachers,  and  the  fooil 
and  agriculture  community  in  any 
change  through  a  national  nutrition 
education  campaign,  using  the  media 
that  children  and  par»>nts  understand 


and  speaking  in  the  language  that  they 
speak. 

Flexibility:  We  have  to  reduce  the 
hurden  of  paperwork,  streamline 
reporting  systems,  recognize  regional 
and  economic  differences  and  offer 
schools  different  approaches  to 
designing  menus  that  meet  the  Dietary 
Guidelines.  To  do  this,  we  must  usi; 
toi  hnology  more  effectively. 

Investing  in  people:  We  must  provide 
schools  and  school  food  service 
directors  wilh  the  training  and  technical 
assisiance  they  need  to  bring  about 
nutrition  changes  in  the  school  meals 
programs  and  build  the  nutrition  skills 
of  our  nation's  children,  and  Uiereby 
improve  their  health. 

Building  partnerships:  To  meet  our 
national  health  responsibility  to 
Americ-an  children  and  lo  increase  cost 
effectiveness,  we  must  forge 
partnerships  throughout  the  publit,  and 
private  sectors.  This  includes 
<;ontinuing  collaborative  efforts  with  our 
federal  partners  at  the  Departments  of 
Education  and  Health  and  Human 
Services  and  building  bridges  to 
consumer  and  industry  groups. 

Guided  by  these  five  principles, 
USDA  constructed  a  comprehensive, 
integrated  framework  for  action: 

I.  Eating  for  Health:  Meeting  the 
Dietary  Guidi'linns.  School  meal 
nutrition  standards  will  be  updated  and 
expanded  to  include  the  Dietary 
Guidelines  for  Americans  with  -' 
standards  for  fat  and  saturated  fat  as 
well  as  required  nutrients.  The  f.urrent 
meal  planning  system  which  requires 
that  certain  types  of  foods  be  served  in 
certain  quantities  will  be  replaced  by  a 
more  flexible  ?ystem  thai  allows  aJioo's 
to  concentrate  on  servir.g  a  variety  of 
foods  in  amounts  thai  are  suitable  for 
ihildren. 

II.  Making  Fond  Chaicts:  .\'iitr!li(>ii 
Education.  Training  and  Technical 
A:,sistance.  It  if.  nrd  enough  to  i  hongc 
thii  food  on  the  plate.  We  must  also 
provide  the  knowledge  tliat  enables 
children  lo  make  choices  tlial  lead  to  a 
nufriiious  diet  and  improved  health.  It 
also  is  vit.il  fhnf  local  meal  providers 
rtHXuve  training  on  how  to  improve  nical 
qualily.  This  dual  initiative  to  edij':uile 

I  hiidren  and  assist  meal  ppjviders  offijis 
many  opportiuiifies  to  influeiue  both 
what  foods  are  oifensd  by  sc:hoo!s  and 
wh.ll  foods  are  eaten  by  childn;;). 

III.  Maximizing  Rrsoun:es:  Getting  the 
Best  Value  By  marshalling  all  available 
n»soiirces  and  strengthening 
partnerships  with  our  state  and  local 
<:ooperators,  we  will  stretch  food  dollars 
and  cut  costs  while  improving  the 
nutritional  profile  of  commodities.  We 
will  enhance  access  to  locally  grown 
(ommodities  and  better  u.so  regional 
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agricultural  resources.  A 
provide  assistance,  traini 
power  of  federal  purchases 
Sf.hool  administrators  mi 
meals  programs  in  a  mo 
cinmer. 

iV.  Managing  for  Ihe 
St  warn  Uned  Administrnt 
r.eix^ssary  to  reduce  pip 
ndministradv  e  burden*^  o 
iidsnini.itralo's.  We  uitl 
piou'dures  and  emphasis 
iidi^iiriistrative  flRxibiiity 
.'.ri.l  local  food  program  n 
{ /ii«uf?n*rate  on  nutrition. 

Thr  Frame.vork  fcr  Actir> 

Tht  regulator}'  proposi. 
are  intended  to  support 
f)ep:irtment's  goal  of  pro 
torai  health  of  children  1 
updating  nutrition  standf: 
the  Dietary  Guidelines.  In 
.several  of  the  proposals 
Administration's  desire  tc 
admiiiistration  of  govvm 
fhroii^h  increasing  Stale 
finxihility  and  making  bet 
advanced  technology 

U  is  important  to  recog 
?h;it  these  regulatory  ^ 
one  part  of  the  Departrne 
plan  for  improving  the  qu 
uienls  The  Guiding  Princ 
Fiameivork  for  Action  df 
grt?vv  out  of  public  conmie  it 
renogn-iicn  that  it  is  not 
charjge  the  food  served  to 
their  plates.  What  is  requi 
bn.vider  approach  that  inc 
'iignificunt  administrative 
>aiti.>ted  by  the  Executive 

Fur  example,  the  Depar 
committed  to  investing  in 
the  State  and  local  profess 
(»pf;rnte  the  program  and  t 
who  participate  in  it.  This 
will  take  the  form  of  nutri 
to  build  the  skills  ne<:essa 
healthful  food  choices,  tra 
?*rvi{:e  workers  and  techn 
assistance.  The  Departmer  t 
commifted  existing  funds 
Jt*vf;lopment  of  improved 
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'y:h()ol  meal  service,  a 
djta  hiuik  of  standard  nutr 
tor  foods  served  in  the 
prog-am.  and  a  demonstra 
cm  the  use  of  Nutrient  Sfa 
Planning.  On  the  nutrition 
irunt,  the  Department  has 
mnounced  a  .strategy  that 
t-hallenee  grants  to  localiti 
I'jEnniunity-hased,  compre 
approaches  to  nutrition  ed 
iiiarition  publication  diret 
.^:hool  children.  The  Depa 
assisting  local  school  food 
prtifcs-sionals  in  working 
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farmers  and  others  to  harness  all  of  their 
unique  skills  to  make  school  meals 
appealing  and  healthful,  and  to  educate 
children  about  food  and  cooking. 

Looking  to  the  futu.re,  the 
Administration's  budget  proposal  for 
Fiscal  Year  1095  contains  a  request  for 
Sis  4  million  in  c'dditionn!  funds  to 
support  nutrition  education  and 
technical  assistance.  Plans  for  these 
fund,-,  inciudfcr  extensive  training  for 
local  school  meal  providers  on  how  t'j 
plan  titid  prepare  nutritious  and 
appt-rding  meals  as  well  as  launching'.  ^ 
ri'itional  m.edia  campaign  directed  at 
building  children's  skills  at  making  wi.se 
food  choices  for  life-long  health. 
All  these  initiatives  are  being 
undertaken  wit!i  the  support  of  USD.^'s 
Federal  partners  at  DHHS  and  DOE. 
This  collaboration  extends  to  addressing 
issues  of  common  concern  such  as 
reducing  redundant  paperwork 
requirements,  integrating  nutrition 
education  into  school  curriculum  and 
exploring  ways  to  integrate  the  school 
Hieais  program  more  fully  into  the 
school  environment  and  into  school- 
ba.sed  health  initiatives.  Within  the 
Department,  there  are  al.so  plans  to 
strengthen  ties  with  the  Food  Service 
Management  Institute  and.  indeed,  with 
private  organizations  so  that  as  many 
resources  and  as  much  creativity  as 
possible  can  be  brought  to  bear  on  this 
iniportant  issue  of  improving  childn-n's 
health  through  sound  nutrition. 

Efficient  and  effective  govern nifitt 
requires  that  the  use  of  the  finite 
n-sources  available  to  administer  the 
programs  be  maximized.  Therefore,  part 
of  the  Department's  Framework  for 
Action  is  to  maxim.ize  resources 
wherever  possible.  One  of  the  important 
avenues  to  pursue  in  this  regard  is 
effe<;tive  use  of  the  USDA  commodity 
program.  The  Department  recognizes 
that  comni'^xMtv  foods  are  a  significant 
compone.'ii  o.  :he  meals  that  are  served 
io  children  and,  therefore,  need  to  be  as 
nutritious  as  possible.  A  wide  variety  of 
foods  ranging  from  grain  products  to 
fruits  and  vegetables  to  meat,  poultry 
and  fish  are  already  being  offered.  The 
Department  plans  to  continue  to  offer 
this  wide  array  of  foods.  Improvement  is 
alwciys  possible,  however,  and  the 
Department  intends  to  intensify  its 
review  of  purchase  specifications  to 
a.ssure  that  products  are  as  low  in  fat 
and  sodium  as  possible  while  still 
maintaining  palatability  for  consumers 
In  addition,  the  USDA  agent.ies  that 
;:re  key  partners  in  delivering 
commodities  are  working  with  one 
another,  as  well  as  with  industry,  to 
modify  labels  on  commodities  that  go  ti» 
the  sciiools  to  include  nutrition 
fnformatinn.  and  to  develop  new 


products,  like  low-fat  cheeses,  that  will 
provide  the  schools  with  more 
flexibiiity  to  meet  the  Dietary 
CuidcUnes.  This  latter  effortvviU  have  a 
SrtUitary  effect  not  only  en  the 
«.oa;mo:hty  program,  but  could  al.so 
prove  ii.s.-fui  in  providing  .schools  with 
ri  iarj^r  jirr.-ry  cf  healthJuI  products  to 
«  hoo.'ie  front  when  tfi'-«y  make  tlieir  io;:;-! 
[.•i./i:h.ises 

BcH.r.use  st:hoais  do  purchase 
signifi!.ui»  .-'.TiicHints  of  food  indopondeat 
ot  tht-  coijiniodity  program,  the 
Dt  p  "tmeiit  is  ;:lso  considering  various 
othfT  sfrat.'jgies  for  improving  the 
qu.TliJy  and  fcff\ictivenes>  of  thase 
pii.n:has,'>  For  example,  a  pilot  test  is 
pla>iif!*^l  for  School  Year  1994  with  the 
i)eportrii!:'nt  of  Defense  to  procure 
produc','  for  the  school  men!  programs. 
Through  this  projet:t.  schools  can  obtain 
.1  mi.ch  wider  variety  of  fresh  produce 
iha:'.  I'.SD.^  can  provide  directly  The 
Dt;p.irtmeni  is  also  working  to  facilitate 
itiJeraction  among  schools,  State 
Oipartmants'  of  Agriculture,  small 
risoi!n:e  farmers  and  farmers'  markets. 
Thi-^  has  great  potential  for  im[)roving 
iiu-  quality  of  the  foods  used  by  those 
sciiools  th<.;  are  close  to  particular 
growing  areas  as  well  as  providing 
inportant  new  markets  for  small 
fara;i!rs. 

In  summary,  the  Departrit<'nt  is 
r.otnmitff'd  to  im.proving  th>«  quality  of 
s<  hrol  nuwls  and  the  health  of  the 
nation's  child.'-eji  through  a  variety  of 
appro-.K  hes.  Ihere  is  couiplete 
rei:i»gnition  that  success  can  only  hv 
.:;ch:evfd  over  time  and  through  tlie 
efforts  of  the  Federal  government 
working  m  {:oncert  with  State  and  liH.al 
idiitinistering  agencies,  industry,  the 
Congress,  a  variety  of  private 
orj^.-miza'.ioas  and  the  ultimate 
tifrneHiiaries  of  the  school  meals 
programs— children  and  their  p:rr»-!ts 

J'ropased  Regulatory  Changes 

l!\p,!rdirt^  nnd  Updntinei  Niiti.lunt 
l^'^-q'tifTni^-nts 

ffte  Department's  mission  conli:iues 
to  be  to  carry  out  the  declared  policy  of 
C:ongres.s  to  'safeguard  the  health  and 
well-being  of  the  Nation's  <  hiidren."  In 
order  to  meet  this  goal,  school  meals 
must  change  to  reflect  the  scientific 
consensus  that  is  articulated  in  the 
Dietary  Guidelines.  Therefore,  the 
Dtipartntfint  believes  that  current 
nutrition  standards  must  be  expanded  to 
in«  orpor:'.r«  the  Dietary  Guidelines  in 
the  NSIP  and  SBP  regulations  and  is 
proposing  to  amend  §§  210.11)  and  iZO.ii 
fu  requirt^  that  school  meals  meet  the 
.;ippl:i:able  rt;<:ommendations  of  the 
Dieiu.'-y  Guidelines  including  the 
quantified  fitandards  established  for  bl 
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and  saturated  fat.  Proposed  rtij^ulalions 
would  also  require  schools  to  make  an 
effort  to  reduce  sodium  and  cholesterol, 
increase  dietary  fiber  and  serve  a  variety 
of  foods. 

A  more  (X>mprehenstve  discu.<;sion  of 
implementation  ocairs  later  in  this 
preamble,  including  the  time  frames 
that  would  be  followed  for  the  shift  to 
the  updated  nutrition  .standards. 

While  the  proposed  regulations  would 
include  the  basic  provision  that  .si:hool 
meals  meet  nutrition  standards  over  a 
one  week  menu  crycle,  the  proposed 
revision  would  also  require  meals  to 
provide  a  level  of  nutrients  for  spet:ified 
age  groups  rather  than  meet  minimum 
amounts  of  specific  foo<i  items  for  each 
ay^e  group  as  is  currently  required. 
Sections  210.10  and  220.8,  then-fore. 
would  incorporate  nutrition  standards 
for  various  age/grade  groups  based  on 
Ihe  RDA  for  the  following  nutrients: 
Protein,  vitamin  A,  vitamin  C,  iron,  and 
calcium  as  well  as  the  energy 
allowances  for  calories.  Sections  210.10 
and  220.8  would  also  set  the  maximum 
levels  of  ixilories  from  fat  and  saturated 
fat  at  30  |)en.-ent  and  10  pen4;nt  of 
olories,  respm.lively. 

Although  RDA  have  been  est.ibtishtHl 
for  more  nutrients  than  indtcatetl  above, 
the  Departmenl  has  chosen  to  monitor 
only  Jhose  li.sled  becau.se  these  are  key 
nutrients  that  promote  growth  and 
development  which  are  (  onsistent  with 
lliose  required  in  the  Nutrition  Lalieling 
ar»d  EducAtion  A(i  of  I^WO  (Pub.  L  101- 
rj.35).  The  proposal  would  also  require 
schools  to  def:rea.se  Ihe  levels  of  sodium 
and  cholesterol  and  ijicrease  \h.^'  amount 
of  diefary  fil)er  in  si.huol  meals.  The 
Department  i.s  not  propo.sir.gspiijfic 
Isvels  tor  these  CJimponents.  sin(;e 
numeric  targets  are  not  estahli.shcd  by 
ihu  cnrr:  Kil  D;of?ry  Guidelines. 
However.  prf<i>ress  in  this  area  ctjiild  be 
.■»^ r.i's.<;»^d  through  a  variety  of  \vavs 
in:  ludiMg  gradual  rcHfiidions  in  sodium, 
ami  ff  r.ecpssar}',  i;hf)i''sterol  levels,  and 
incre.ised  u.se  of  vegetables,  fruits  and 
gr.i;'^  nrr.'i  x.ts. 

Th'  ;  •e-.".'1i?U'!if  w  ishi  s  ti»  ncj?e  flint 
iJre  r-.:  !;>,  V  Guidijlincs  a-c  da>;!i*ijed  for 
pvrsf-  j.s  uvi'd  luo  rmd  wrr.  The 
Dt.^p.;rtmf:nt  wii!  ma.nt.un  « .irrcnt  itit-al 
|"...'<i'-r;i.s  for  f  hiidr.  :;  iu  thi  yero  to 
cii  vei;  ni::nihs  •',.id  cie  to  i,\  n  \(y,ir  .t^e 
pcijqs.  I'  tichilJrcn  v.h«ar>  •v.oycnis 
i.!d,  iu  '.fic.lK  will  hrae  the  of^aiou  of 


i.-.ingt! 
reqiilreT'. 

children 


:njn:.i)i.:ii  {r.i>n: 
^t.-s  fcr  S{:h«;,ii  :,i 
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'i-ys  toree-Kix  or  di-.e'c  pir,;'  a 
s-  i^a-ale St t  ill  nufrietif  .ind  i.iltiife 
Icvelf.  Ifir  ^Ii^s -KV>;^r;!!;|).  lic-i'v, 
b«  c.'sise  cc>tnplian«:c  will;  !!,u  !}n-'i,-\ 
(,ui.li'!in,'.i  will  I'.ot  he  .'wpiin  d  i.':>til 
S<iK;<^l  Year  H«nH-l<»?h».  wliii  !i  licj^ins 
Itily  1.  liWa.  the«.cn-i!nt  n.e.il  p.-itferii-- 


and  quantities  will  be  retained 
temporarily  and  will  be  redesignated 
§  210.10a  for  the  NSLP  and  §  220.«a  for 
the  SBP.  This  proposal  does  not  apply 
to  infant  meal  patterns  and  meal 
supplements;  therefore,  the  appropriate 
sections  of  the  redesignated  §  210.10a 
and  §  220.8a  will  continue  to  be 
followed  by  schools  serving  infants  and 
meal  supplements. 

New  Approaches  to  Mtmu  Planning: 
Nntrif^nt  Stondnrd  Menu  Planning  and 
Assisted  Nutrient  Standard  Mimu 
Planning 

S<:hools  must  currently  meet  a  meal 
pattern  which  spe«;if!es  minimum 
amounts  (by  age  group)  of  the  five  food 
items  which  must  be  offered  in  order  to 
receive  reimbursement  for  meals.  An 
alternate  approach  that  provides  an 
e.xcellent  tool  for  improving  the 
nutritional  qualify  of  school  meals  is 
Nutrient  Standard  Menu  Planning 
(NSMP).  Under  NSMP,  the  menu  is 
developed  through  the  nutrient  analysis 
of  all  foods  ofTered  over  a  school  week 
to  ensure  that  meals  meet  spetnfic 
nutrition  standards  for  key  nutrients, 
and  meet  re«:ommended  levels  of  fat  and 
salurnted  fat.  Other  dietarj'  c-omponenis 
that  will  be  analyzed  are  cholesterol, 
sodium  and  dietary  fiber.  However,  the 
Department  ret;ognizes  that  soine  school 
food  authorities  may  not  have  Ihe 
computer  oipability  or  the  di^ree  of 
a«;cess  to  technical  support  nei.essan'  to 
independently  conduct  N.SMP.  In  ih(«a^ 
(irj.umstances,  the  Department  is 
proposinj'  to  allow  s<  honl  food 
outhoritieK  to  use  a  modified  forni  of 
NSMP  entitled  A.=.sisted  Nutrient 
Standnrrf  Mynu  Planning  (ANIbMP).  Use 
of  ANSMP  would  allow  development 
anil  analysis  of  menus  by  other  entities 
v.hile  still  applying  the  eKsentials  of 
N'S.MP.  {A  morei.onipletedisi  ussion  ol 
ANSMP  mav  h;>  found  hu  j  in  tFiis 
{•■rt».-unble.) 

Under  NS.MP.  ti.e  menu  planner  is 
t'\pei:fe<f  to  useeifeftive  ler:hniques  to 
provide  nieniis  th.il  rre«'t  if;.'  rii'ifaled 
nulritir'n  stijfid.Tfds.  All  mei    i  •Icms 
(ce..  any  sineie  food  or  for.ljin.-iticij  of 
food)  or  ol'ter  'of><ls  eHirnMl  as  p  srl  of 
the  rei;r:bur<vb!e  ?;!e.il  uiil  hi:  i  oi.-iu  el 
ti.'ivan!  n:ei!ing(he  njjiri'ifin  .sf-jii.i.jrd"^, 
An  r\;  "pti'Ki  tn  this  i-'  fao<fs  (irnuni.ii.il 
r,t.'rifit;n;»l  vaiue.  ,•?.«;  p?;)vi',?«' !  for  in 
ii}2H)  I  li;i)(_')  cf  sl-20  i2j?;).  v.hU  'r..:- 
t-!jj  ciffiT'.'d  .1'  p,))-;  f^f .!  menu  ffcit;  i,i  i 
reii.ii>(!r.«nl.!»:  nit-.ii.  A  (Icfirtllrc:  i.f 
■"ill;  nu  iif  !!i  '  i.s  projjoM'd  to  he  ;;tl:'ij  f» 
«5  21i).2  nnt]  *>L'2!).2  fo  evpaetl  tipcr,  tl  e 
curn-jif  (i<  f;,,l)r»;r'-.  of  lf,t;d  i'cifi  .-.ml 
f'iod  «  on;(;;jn«  »;|  fh.-.f  iTC  l.'Si'd  in  \  irioi;:. 
ST!  lions  of  t!?(!  rr'<?ul.if)Oiis  i.iiiir  erru:f.t 
will)  point  o!  .strxii  e  tner.l  <.iju  its  T'le 
drfiiii'tiiin  ».v<'uid  nhn  suecifv  ti:.7t  one 


menu  item  offered  must  be  an  entree 
and  one  must  be  fluid  milk.  Further,  as 
discussed  later  in  this  preamble,  the 
Department  is  proposing  that  the  entree 
must  be  .selected  as  part  of  a 
reimbursable  lunch. 

Menu  items  will  be  analyzed  based  on 
production  levels  to  more  accurately 
reflei'.t  the  overall  nutritional 
composition  of  the  menu.  Menus  will  bt^ 
planned,  analyzed  for  nutrient  content 
and  adjusted  as  needed  to  en.sure  that 
production  and  sele<:tion  trends  are 
considered  and  nutrition  standards  are 
met.  A  disi:ussion  of  NSMP  software 
programs  and  the  National  Nutrient 
Database  for  Child  Nutrition  Programs  is 
provided  later  in  this  preamble. 

The  purpose  of  NS\fP  and  ANSMP  is 
two-fold:  To  provide'a  flexible  way  to 
plan  menus  using  certain  nutrient 
levels,  not  on  limited  food  items  and 
amounts,  and  to  measure  how  well 
meals  are  meeting  nutrition  standiu-ds. 
The  Department  is  proposing  to  adopt 
NSMP  and  ANSMP  b>  amending 
S  210.10(k)  and  (!)  of  the  regulations  lo 
incorporate  NSMP  and  ANSMP  for  the 
NSU*  and  §  220.8(j)  and  (k)  for  the  SBP 

While  s<:hooI  meals  will  be  expe<Jed 
to  cx)mply  with  the  updated  nutrition 
.standards  and  to  be  planned  through 
NSMP  or  ANSMP,  the  Department 
wishes  to  emphasize,  that  (;oniplianc4i 
monitoring  would  stress  fe«imi(u*l 
assi.stance  to  enable  the  si.hdol  to 
ai:hieve  the  standards.  While  all  rue;ds 
offered  during  a  menu  cycle  that  fail  to 
metit  the  established  nutrition  standards 
could  technically  be  subj<.'<;t  to  an 
overclaim,  the  regulations  will  n'quire* 
Slate  agencies  to  establish  rlainis  oxily 
when  school  food  authorities  refu.se,  nut 
simply  fail,  fo  fake  corretiive  action.  It 
is  the  Dep.Trtnieni'.s  in'.eel  that  every 
effort  be  maile  lo  prov'di'  nutritious 
meal.s  fo  chiHn?n  rath«;r  than  lalving 
punitive  actions  wfiich  ixjuld 
undermine  ihis  initiative  Funh<T 
discussion  <»n  this  poirt  may  be  fnuud 
later  in  fliis  prer'mhfe  ij-,  i!:e  fet  liim  oti 
(lionitoring. 

Witiitir.n  Disi  lns,tr. 

.Sim  e  iofii.-'n.i'ion  c.i  Jf,e  !;.jtrit.t.;...l 
i  i.i'ip(f>i:!un  ijf  the  rn(":u  N,  r>';j<!:ty 
.■i\;Ml.-iV.l:-  as  .T  result  of  KSMf7AX-S\!i'. 
if;"  Drpurtu.e;  t  ;S  i'i«fpi.:>ini^ 'oantviitl 
*;  ::i;i.Til(:i)  lo  eMicur.ige  •Mjii.tii  iinai 
.■jttt!;iuif:t;s  f<i  i.inti' jMi';!:..  »<isi '  • 
the  !r.;l)i»"ii;s  ».opf;ii.!»:.'j  in  Jji-.-ir  i;. 
M.iMV  sti'cirl  foctf  anlliuiilicr;, 
ret  .tj;;!!:')';;:  the  |i<ne!ifs  uf  ij:jlri'.!(i;; 
ciirj'.li.'.mjre  :A'-::td\  iiult;  tl'is 
inffii-.Tia!;!)!;  ;:\.'\;.'  I.;-,- ;:;  ihc  r.I.,v  riMj.u 
on  !,:t"iu>»  .;r  bv  not  f'j  ing  IfM.a!  i:.t;i;i,i 
Thi:.-;:'  Iu;n<-iits  ini  h:di-  (1)  An  ini  u  a.st .'; 
JiUiuenesv  on  flit  part  «!i  slu-fi  iilv  .'<m! 
p.-'.ritnts  on  flie  in-IrlJif.iMi  iju/ililv  I'f 
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ifJiool  rneals;  (2)  depend; 
information  is  disclosed 
thifiry  fur  students  and  pa 
•le.ilthfal  choices,  and;  Ci) 
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prepanit^on  tef:hniqucs  and  food 
procurement  spetirications.  Tht* 
provided  menu  cycles  could  h<! 
c5«?v'!op«»d  in  i  variety  of  ways— by 
SMtfts.  coasortiums  of  school  food 
arrhorcti'-s.  by  consultants  or  .-;v^>n  [•»;. 
•hw  Ft;dt{rii  government 

To  ensure  consistency  ividi  thf- 
•t!i':r!f^nt  -malysisof  th?-  ps-jvidod  mwui;. 
■'hc5  ^niUjiAiw'g  tomponen?s  must  be 
vindjrdizfc'd:  Recipes,  four'  produ'V? 
sj»ectftiMtirirts,  sc.d  prfp-iration 
f*efhruLjt;e.s.  Tn  accurat'?!*/  n;f]»v'  r'-. 
t'.irawot  iHr^'vsis  of  the  menu  js  otfr-r^'! 
'brf  prrv. ded  nienu  mu%t  h*^  anAlyzed 
r.'''i  .iiijiisted  io  the  ij'tanr;fi"s  of  f>-tod 
r.r'r'pirttd  and  s*;r/ed. 

in  KJ4'tion,  ihe  ■■ichooi.  ;a  i.onj'.iffiti- m 
uifh  ii'-i  ^fctlty  providing  thw  m«^nu 
"yi.l»f.  mu.'^t  pert(.(dif.aliy  review  rh»;!.- 
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Kid  in-  an-^urng  production 
jdjfi.si  ment'j  auuia  to  renef:t  studen' 
■hoicf-s,  thereby  resulting  in  reanalysts 
'.if  the  nfftdu  ■*)  It  is  also  possibU-  Jh.tt 
sfjndird  menus,  recipes  and 
prnt  ureuieat  sp^niifications  c;otdd  hv 
pn?}v;ded  by  the  Federal  government, 
^hfi'.i  jdjiiyfed  ^r.d  reanalyzed  at  the 
S»a?e  or  lo«;:>l  level  as  nef:essary.  Tin: 
Depaffarertt  is  must  interested  in 
ref*ivuig  t.  utfUTients  regarding;  th*- 
-!Sftfu!ae:>s  'if  this  approach. 

ftfnahi trx jh/fr-  Mt^ls 

S«;hoo[s  cufnnidy  receive 
reitribur?ierrtent  for  each  mef.!  served  to 
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•wrIF  hf»  ^;•lr^b'u•s^bie  it  at  le^^s?  three 
uv-^nu  iic'tri.j  (one  jriust  be  an  entrf-e  ri:ci 
.."f  fl'iri  mUkl  ar-e  bting  off'^red,  ;snd  i? 
.'  (^-!  .r  fhree  m.«-nn  items  -ir-'  seff-r.-n-ii 
t''>r  f-imburvibie  (t;n>.;h(«.  on"--  uf  dn; 
raet";  fti-rns  s^lw.red  musf  b-  ,,n  e-,irr->' 
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h-.\<<  thri-f:  rritmir.  ifernis  .;m;  ofh-red  :,.'!d 
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rutjnu  irfniri  rnu.st  be  an  entree  F-'or  rb*- 
fMirpos.-  nf  piiiof  f.f  Sfrvifi'if.r.nrff^.  tbi , 
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'r-.jr  -•-f-«.Ved  (teta'i  for  lunch  bean  Hntr»'- 
■i''r'::!N  i rom  '^he  Depart u>e'-;.''s  y.Oixt  -■rn 
•JijMhtf  «hty>J  lunches chdda-n 
i.«(i-;>.,nie  provide  an  idecj't^av  ani.nK.f  .^ 
•  jRirrvs  -ipj  o'bt-r  ei-sf ntia!  .-.  :fr(*-.-:»^    " 
Tradif'ortiUiy  ths?  moit  si;/'ii}jcant 
^■(^^/>(f)f:  i.-ntrihuhtm  in  a  s»:tio(.l  'um  b. 

'.••i9S  frnrn  rht- futrfH.'.  Tf>!n:;h<re.  rid-. 
p:-.p<>.<>:'  •;;  bv-mg  offered  as  .i  vvvrv  ivf 
-jssuan.4  '■h.-.-t  '.hildrerr  (p.-.rfu.^iji.-iy 
th<)secr!t[,tr«n  that  parti*. ipr.H«  in  oti-T 
vt?r-;-,>  >en.-)  ,vU:i;t  and,  h(.p«  fully. 
'tnnsurf  »'(e  tnn.st  riirtrifious  bsncb 

Th"  [)t- ji  ir^•[lrtrl^  rrti.ai^m/^s  th.'f  flc  . 
pr-jpos-,;  dt-vc.ifris  fiTun  (rurrei;! 
~<jn:r^'C(-nts  which  do  nor  i.-ipu'.Kf 
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iretK,.  bodt  in  terms  of  the  stjuidard 
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^•k«:•  •  UtlftS  .1?  the  point  <tt  <.»TV  i«.»;  'i(\  ff-;»> 
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have  been  meet  by  a  particular  food 
item,  such  as  a  pot  pie,  which  contains 
a  number  of  different  ingredients.  Under 
NSMP/ANSMP.  a  pot  pie  would  be  the 
entree  which  is  simply  a  required  one 
menu  item  for  claiming  purposes. 

Preparation  for  Implementntinn  nf 
MSMP  and  A.\SMP 

The  Department  is  currently 
sponsoring  a  demonstration  project  to 
evaluate  the  optimum  use  of  NSMP  as 
a  way  for  school  meals  to  meet  the 
Dietary  Guidelines  while  ensuring  thai 
students  also  receive  needed  nutrients 
and  calories.  One  of  the  main  objectives 
of  this  demonstration  is  to  assist  the 
Department  in  identifying  the  technical 
assistance  necessary  to  most  efficiently 
and  effectively  implement  NSMP.  This 
approa<.h  shifts  the  focus  from  the 
traditional  specifics  of  a  meal  pattern  to 
meals  containing  a  combination  of  foods 
that  meet  the  nutritional  needs  of 
school-age  children,  by  age  group,  over 
a  school  week.  Under  NSMP  and 
ANSMP.  school  food  authorities  will 
have  more  flexibility  in  deciding  what 
other  foods  will  be  offered  as  long  as  the 

nutrition  standards  are  met. 

» 

The  FlpMbilily  of  NSMP  and  AMSMP 

The  proposed  menu  development  and 
analysis  system  has  a  number  of 
advantages  over  the  current  meal 
pattern,  and  the  Department  believes  the 
proposed  change  to  adopt  NSMP  and 
ANSMP  will  greatly  assist  local  school 
food  authorities  with  implementation  of 
Ihe  proposed  nutrition  standards.  With 
NSMP  and  ANSMP.  there  is  greater 
flexibility  in  food  .selections  and  prartion 
sizes  because  meals  are  not  limited  to 
specific  types  of  foods  in  specified 
portion,s.  Further,  menus  with  cultural 
or  other  special  preferences  will  be 
easier  to  design. 

NSMP  and  ANSMP  would  also 
eliminate  Ihe  need  for  cumbersome  and 
often  confusing  food  crediting  decisions 
such  as  whether  taco  chips  or  just  taco 
pieces  could  be  considered  as  a  bread 
alternate  or  whether  yogurt  can  be 
allowed  as  part  of  a  reimbursable  meal. 
The  complex  Child  Nutrition  labeling 
program,  which  requires  the  Department 
to  determine  how  commercial  products 
are  credited  as  food  components  under 
Ihe  meal  pattern,  would  be  substantially 
reduced  in  scope  or  perhaps  even 
eliminated  entirely.  More  nutrient  dense 
items  could  be  added  to  menus  under 
NSMP,  and  the  nutritional  contributions 
of  all  foods  offered  to  the  child  can  be 
recognized.  The  Department  also  wishes 
lo  emphasize  that  all  nutrients  offered  lo 
the  child  are  counted  in  the  analysis, 
including  those  in  foods  such  as  yogurt 
and  desserts  which  do  not  presently 


count  toward  a  reimbursable  meal  Of 
course,  the  most  imporlani  aspect  of 
both  NSMP  and  ANSMP  is  that  school 
food  authorities  will  have  an  accurate, 
practical  on-going  means  of  delermming 
if  the  nutrition  standards  are  bf  :ng  met. 

Fortification 

This  proposal  does  not  require  school 
food  authorities  lo  distinguish  between 
naturally  occurring  nutrients  and  those 
that  are  added  through  fortifxation. 
However,  the  Department  is  i  ommilled 
to  the  principle  that  Ihe  preferred  source 
of  adequate  nutrition  is  a  n.eal 
comprised  of  a  variety  ol  conventional 
foods,  as  recommended  in  the  Dietary 
Guidelines,  rather  than  one  •oniaining 
formulated  fortified  foods. 

The  Department  has  been  unable  to 
develop  a  practical  method  for 
regulating  or  monitoring  fortifit  j.tion. 
For  example,  it  is  virtually  impossible  lo 
calculate  Ihe  amounts  of  nutrients 
added  to  food  items  and  tho.se  naturally  ^ 
occurring,  especially  for  food  items  with 
numerous  ingredients  Although  a 
«;omparison  could  be  made  between  a 
fortified  item  and  a  similar  iiem  that 
had  no  added  nutrients,  ihere  may  not 
be  an  identical  product  on  which  to 
ba.se  the  comparison. 

The  Department  believes  the 
standards  as  outlined  under  NSMP  thai 
meals  contain  adequate  calories  and  thai 
at  lea.st  three  menu  items  be  offered,  as 
well  as  the  higher  expense  of  engineered 
foods,  will  inhibit  excessive  reliance  on 
highly  fortified  foods 

The  Department  welcomes 
commenlers  lo  address  the  use  of 
fortified  foods  in  school  meal  programs, 
particularly  whether  there  are  practical 
ways  lo  control  over-use  of  fortification, 
the  degree  to  which  this  should  be  a 
concern,  and  potential  impacts  on  the 
character  of  school  meals. 

It  should  be  noted  ihal  if  NSMP/ 
ANSMP  is  implemented  on  a 
nationwide  basis,  the  current  regulatory 
requirements  on  Ihe  use  of  alternate 
foods  would  no  longer  be  ne'  essary. 
During  the  interim  and  whe.-c  the  meal 
patterns  are  still  in  use,  these 
regulations  would  remain  in  force. 

Operational  Aspects  of  NSMP  and 
ANSMP 

National  Nutrient  Dotohr.<f  for  the 
Child  Nutrition  Programs 

In  order  to  conduct  nutrient  analysis, 
data  on  the  nutrients  contained  in  a 
wide  range  of  foods  must  be  available. 
To  meet  this  need,  the  Department  has 
developed  a  centralized  National 
Nutrient  Database  lo  allow  for  accurate 
nutrient  analysis  of  the  menus  and 
recipes  used  in  the  NSLP  and  SBP.  The 


National  Nutrient  Database  contains 
information  on  Ihe  nutritional 
composition  of:  (1)  Commodities 
supplied  through  the  Department.  |2) 
standard  reference  food  items  vwhich  are 
used  in  the  SBP  and  NSLP.  13)  Quantity 
Recipes  for  &:hool  Food  Service 
developed  by  the  Departmeni,  and:  |4) 
convenience,  processed  and  pre- 
prepared  foods  from  food 
manufacturers.  The  Department  is 
working  closely  with  Ihe  food  industry 
to  obtain  nutrient  analysis  of  many 
common  food  products  used  by  v  hools 
for  inclusion  in  the  database. 

The  imple^nentation  of  NSMP.  as 
opposed  to  ANSMP,  is  dependent  upon 
the  school  or  school  food  authority  s 
ability  to  analyze  the  nutrient  content  ol 
foods.  Therefore,  the  Department  is 
proposing  to  require  that  the  National 
Nutrient  Database  be  incorporaled  into 
all  school  food  service  software  systems 
used  for  menu  and  retipe  analysis 
under  NSMP.  Under  ANSMP.  ihe 
database  would  be  used  by  the  entity 
providing  assistance  with  nutrition 
analysis.  The  Department  ss  making  the 
database  available  free  of  charge  to 
participating  school  food  authorities 
and  to  computer  software  companies  to 
develop  school  food  service  software 
programs.  The  database  will  be  regularly 
maintained  and  updated  to  ensure  thai 
Ihe  information  is  as  accurate  and 
e:urrent  as  possible.  School  food 
authorities  would  be  expected  to 
incorporate  these  updates  into  their  oiv-n 
.software  as  they  are  made  available  tl 
should  be  noted  that  a  preliminary 
version  of  the  Department's  database  is 
now  available.  Information  on  how  lo 
obtain  it  can  be  secured  from  the 
Department's  Child  Nutntfon  D.ilaba«.e 
Hotline  at  (301)  436-3.536. 

School  Food  Sen  ice  Sofiwo;e  Systt^nis 

The  computer  software  industry  has 
many  nutrient  analysis  software 
programs  on  the  market  Few  of  these, 
however,  are  specific  to  the  school 
programs  and  do  not  contain  the  types 
of  foods,  de.scriptions,  weights  and 
measurements  used  in  these  progr.tms. 
Moreover.  Ihe  results  of  nutrient 
analysis  can  vary  dramatically 
depending  on  which  software  package  is 
being  used.  Nutrient  analysis  must  be 
based  on  standardized  specifications  to 
ensure  accuracy.  Therefore,  the 
Department  has  also  developed  software 
specifications  for  NSMP.  The  overall 
objective  of  any  software  system  used 
for  this  purpose  is  to  adapt  advanced 
data  automation  technology  to  simplify 
completion  of  the  mathematical  and 
analytical  tasks  associated  with  NSMP. 
The  software  specifications  include 
menu  planning,  nutritional  analysis  of 
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menus  and  recipes,  and  data 
management  reports  presented  in  a 
comprehensive,  simplifiid  and  user- 
friendly  manner.  To  ensi  re  that  school 
food  authorities  are  usin  ;  a  software 
package  which  meets  the  Department  s 
specifications,  school  focd  authorities 
will  be  required  to  use  a  ;oftvvare 
system  that  has  been  eva  uated  by  FNS 
and.  as  submitted,  been  c  etermined  to 
meet  the  minimum  requi  -ements 
established  by  FNS.  Howjver.  such 
review  does  not  constitut  e  endorsement 
by  FNS  or  USDA.  This  pi  oposed 
requirement  is  found  in 
§  210.10(kj(l){ii)  for  the  ^  SLP  and 
§220.8(j)(l){ii)fortheSB'. 

Use  of  Weighted  Average: : 

Some  food  items  are  mi  »re  popular 
than  others  and.  thus,  wi!  I  be  selected 
by  school  children  more  I  requently.  To 
accurately  perform  an  assessment  of  the 
nutritional  composition  of  reimbursable 
meals  offered,  nutrient  an  ilysis  must  be 
based  on  production  leve  s  of  foods 
offered,  as  production  lev  jls  are  an 
indication  of  foods  actual  y  selected. 
For  example,  a  menu  ilea  which  is 
chosen  frequently  (and  th  jrefore  more 
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contribute 
than  a  menu 


for 

itional 


portions  are  prepared)  wi  1 
more  nutrients  to  the  mea 
item  chosen  less  frequent  y. 
The  calculation  method  f 

computing  a  weighted  nulri 

analysis  will  require  the  s  ;hool  food 
authority  to  enter  the  folic  wing 
information  into  the  seleci  ed  software 
program  the  menu  item;  p  jrtion  size; 
projected  servings  of  each  mi 
and  the  projected  number  of 
reimbursable  meals  each  c  ay  for  the 
school  week.  It  should  be  loted  that  the 
software  specifications  di<  cussed  above 
are  designed  to  easily  perf  )rm  weighting 
calculations.  This  provision  is  proposed 
in  §  210.10  (kK2)  and  §2l| 
the  NSLP  and  §  220.8  (j)(2, 

Definition  of  School  Week 

A  new  definition  would 
"school  week"  to  indicate 
NSMP  and  ANSMP.  a  mini 
days  and  a  maximum  of  se  /en  days 
must  be  included.  This  is  I  ecause  the 
nutrition  analysis  is  propo  ;ed  to  be  an 
average  of  the  reimbursabli :  meals 
ser\ed  over  the  course  of  a  week.  To 
ensure  common  understan  iing  of  the 


terms  NSMP  and  ANSMP. 
definition  would  be  added 
and  §  220.2  explaining  the 
week." 


Transition  to  NSMP  and  A^^'SMP 

The  Department  recogn 
school  food  authorities  vvi 
technical  as.sistance  in  ord^ 
implement  these  changes  e 


10  {k)(4)  for 
and  (j)(4). 

be  added  for 
hat,  for 
mum  of  three 


i  proposed 
to  §210.2 
erm  "school 


4esthat 
need 
to 
Tlciently. 


The  Department  is  conducting  NSMP 
demonstration  projects  in  several  school 
food  authorities,  and  the  ongoing 
experiences  gained  from  these  will  be 
shared  as  part  of  the  overall  assistance 
to  school  food  authorities  to  phase  in 
NSMP  and  ANSMP. 

The  Department  also  plans  to  provide 
extensive  training  and  technical 
assistance  to  Stale  and  local  agencies  as 
they  prepare  to  implement  NSMP  and 
ANSMP.  As  noted  earlier  in  this 
preamble,  the  Department  has  requested 
specific  funding  in  the  Administration's 
Fiscal  Year  1995  budget  for  this  purpose 
as  well  as  to  fund  other  technical 
assistance  and  nutrition  education 
activities.  Other  projects  to  support  the 
move  towards  updated  nutrition 
standards  are  already  being  undertaken 
within  existing  resources,  including 
modification  of  more  than  fifty  recipes 
to  include  more  fruits,  vegetables,  and 
grain  products  and  to  decrease  fat 
levels,  and  collaboration  with  the 
National  Food  Service  Management 
Institute.  Finally,  the  Department  is 
committed  to  working  with  State 
agencies  to  target  Nutrition  Education 
and  Training  (NET)  resources  more 
intensely  toward  implementation  of  the 
Dietary  Guidelines. 

This  proposed  regulation  would 
require  school  food  authorities  to  adopt 
the  updated  nutrition  standards  and 
NSMP  or  ANSMP  no  later  than  July  1. 
1998,  the  start  of  School  Year  1998-99. 
However,  school  food  authorities  are 
encouraged  to  begin  working  towards 
full  implementation  of  the  updated 
nutrition  standards  as  soon  as 
practicable  after  publication  of  a  final 
rule  or  to  even  use  NSMP.  ANSMP.  or 
nutrient-based  menu  analysis  in 
conjunction  with  the  current  meal 
patterns  prior  to  the  effective  date. 

State  agencies  would  need  to 
determine  when  school  food  authorities 
are  ready  to  begin  NSMP  or  ANSMP  and 
would,  of  course,  provide  training  and 
technical  assistance  to  help  school  food 
authorities  whenever  they  begin 
implementing  this  procedure.  In 
determining  when  to  begin  NSMP  in  a 
particular  school  or  school  food 
authority.  States  should  evaluate  their 
capabilities  both  in  terms  of  computer 
technology  and  availability  of  other 
technical  resources.  States  will  also 
need  to  evaluate  implementation  on  an 
on-going  basis  to  determine  if  any 
adjustments  are  needed  and  to  provide 
support  when  start-up  difficulties  occur. 
The  Department  is  not  establishing  a 
specific  procedure  for  determining  the 
readiness  of  school  food  authorities  to 
phase  in  NSMP  or  ANSMP.  Rather,  the 
Department  believes  State  agencies  are 
in  the  best  position  to  determine  if  a 


school  food  authority  is  ready  to  begin     i 
the  shift  to  NSMP  orANSMP  and  win 
be  able  to  respond  to  the  wide  range  of 
situations  that  may  occur  and  to 
concentrate  on  achieving  the  goal.  Thi.s    '■ 
approach  frees  State  agencies  from  i 

assuring  that  a  particular  process  is  ' 

followed  and  allows  them  the  flexibility 
to  invest  their  time  and  efforts  as  they 
judge  best. 

Monitoring  Compliance  With  Updated 
Nutrition  Standards 

The  Department  also  proposes  to 
modify  the  monitoring  requirements  to 
include  compliance  with  the  updated 
nutrition  standards.  Currently,  states 
monitor  compliance  with  meal  pattern 
components  and  quantities  on  a  per- 
meal  basis.  On  the  day  of  a  review,  the 
lunch  service  is  observed  to  ensure  that 
all  required  food  items  are  offered  and. 
if  applicable,  that  children  accept  the 
minimum  number  of  components 
stipulated  both  under  the  standard  meal 
service  and  the  offer  versus  serve 
option.  Meal  services  that  offer  fewer 
than  the  five  required  food  items  are 
disallowed  for  Federal  reimbursement, 
as  are  meals  for  which  the  child  has  not 
taken  the  minimum  number  of  items 
under  the  offer  versus  serve  option. 
States  also  examine  menus  and 
production  records  for  the  review 
period  to  ensure  that  all  components 
were  available,  and  that  sufficient 
quantities  were  offered.  Thus,  a  direct 
correlation  exists  between  the  meal 
senice  offered  and  the  meals  taken  on 
a  given  day  and  the  aIlo\vable 
reimbursement  for  those  meals. 

Under  NSMP  and  A.NSMP.  Federal 
reimbursement  will  continue  to  be 
predicated  upon  similar  factors.  As 
noted  earlier  in  this  preamble,  under 
NSMP  and  ANSMP,  schools  will 
continue  to  offer  a  minimum  number  of 
menu  items,  and  children  must  accept 
a  minimum  number  of  items.  Meals 
which  do  not  meet  these  requirements 
will  not  be  eligible  for  reimbursement. 
However,  to  allow  school  food 
authorities  adequate  time  to  movs 
towards  full  implementation  bi  NSMP 
or  ANSMP,  school  food  authorities  that 
implement  prior  to  School  Year  199H- 
1999  will  be  exempt  from  Coordinated 
Review  Effort  (CRE)  Performance 
Standard  2  on  reimbursable  meals 
containing  the  required  food  items/ 
componentsin§  210.18(g)(2)  if  they  are 
scheduled  for  an  administrative  review 
prior  to  School  Year  1998-1999. 

Under  this  projMJsal.  in  addition  to 
meeting  the  minimums  for  the  number 
of  menu  items,  the  reimbursable  meals 
offered  over  a  school  week  must  also 
collectively  meet  the  updated  nutrition 
standards  established.  To  determine 


compliance  with  the  nutrition 
.standards,  Slate  agencies  will  need  to 
closely  examine  school  food  authority's 
nutrient  analysis  in  the  course  of  a 
review.  While  this  is  a  much  more 
precise  examination  than  in  past 
pra«:tice,  it  continues  the  concept  of 
ensuring  that  the  entire  food  service,  not 
just  an  individual  meal,  conforms  to 
program  requirements.  Slate  agencies 
n)ust  also  observe  the  meal  service  to 
determine  if  meals  claimed  for 
reimbursement  contain  the  appropriate 
number  and  type  of  menu  items.  The 
Dnpartnient  is  proposing  to  amend 
??  210.19,  Additional  Responsibilities,  to 
outline  review  requirements  for 
nutrition  standards.  The  Department  is 
proposing  to  add  the  compliance 
requirements  for  the  nutrition  standards 
to  this  .section  rather  than  to  §210.18. 
Administrative  Reviews,  in  order  to 
allow  for  operational  experience  and 
«:orre(,tive  action  prior  to  any  imposition 
of  fiscal  action. 

State  Agency  Responsibilities 

The  following  summarizes  the  Stale 
agency's  responsibilities  under  the 
Department's  proposal  for  general 
program  management,  im;luding  taking 
fi.scal  ai.tion  against  school  food 
authorities  that  consistently  refuse  lo 
meet  program  requirements.  While  State 
ogenc.ies  would  probably  combine  a 
determination  of  how  the  nutrition 
standards  and  NSMP/ANSMP  are  being 
met  with  the  cyclical  administrative 
review,  the  Department  is  also 
proposing  lo  provide  State  agencies 
with  flexibility  to  conduct  these 
important  evaluations  at  other  limes 
such  as  during  techni(;al  assistan«;e 
visits  or  even  as  a  separate,  spec  i,'d 
assessment.  However,  assessments  of 
compliance  with  the  nutrition  st.nndards 
must  1h"  (  ondurled  no  less  frequfnlly 
than  administrative  reviews. 

As  proposed  by  the  Department,  .Stiite 
agencies  would  assess  the  nulrieni 
analyses  for  the  last  «:ompleled  .schotij 
week.  The  purpose  would  be  lo 
determine  if  the  school  food  authority  is 
applying  the  correct  methodolo};y  and  is 
properly  conducting  the  NSMP  or 
ANSMP  h.ised  on  the  at  tual  menu  i  \(  le 
iiH, hiding  any  substitutions.  The  Slate 
agenc  y  would  al.so  review  the  menus 
and  production  records  lo  determine  ij 
they  correspond  to  the  information  used 
to  conduct  NSMP  or  ANSMP. 

Corrective  Action 

If  it  is  indicated  thai  the  school  food 
authority  is  not  conducting  NSMP 
ac:curately  or  properly  applving 
ANSMP.  if  the  school  week's  meals,  as 
offered,  do  not  comply  with  nutrition 
standards,  or  if  the  meal  observation 


identified  a  significant  number  of  meals 
that  did  not  meet  the  definition  of  a 
reimbursable  meal,  the  school  food 
authority  would  be  required  to  take 
appropriate  corrective  action  to  achieve 
compliance.  However,  at  this  time,  no 
claim  would  be  established  if  the  failure 
to  comply  was  not  intentional. 
(Intentional  violations  are  discussed 
later  in  this  preamble.) 

Pursuant  to  .section  16(b)  of  the  CNA, 
42  U.S.C.  1785(b),  the  Secretary  of 
Agriculture  is  given  authority  to  settle, 
adjust  or  waive  any  claims  under  both 
the  NSLA  or  the  CNA  if  to  do  so  would 
serve  the  purposes  of  either  Act.  The 
Department  recognizes  that  the 
transition  to  NSMP  and  ANSMP  will 
not  in  every  instance  be  completed 
without  prot)lems  and  unforeseen 
circumstances  to  be  surmounted.  The 
Depwrtment  expects  State  agencies  to  act 
quickly  to  rectify  any  problems  found 
and  to  monitor  any  corrective  .action 
undertaken.  In  the  interests  of 
facilitating  the  transition  to  NSMP/ 
ANSMP,  the  Secretary  is  proposing  lo 
exercise  his  authority  to  settle,  adjust 
and  waive  claims  by  not  requiring  State 
agencies  to  disallow  payment  or«.ollect 
overpayments  resulting  from  nieals 
which  do  not  meet  the  nutrition 
standards  of  the  regulations  as  long  as 
State  agencies  are  satisfied  that  such 
deviations  from  the  nutrition  standards 
were  not  intentional  and  that  the  s«;hool 
food  authority  is  working  towards 
successful  completion  of  a  a«,ceptable 
«;orrective  action  plan  in  a  timely 
manner. 

The  Department  stresses  thai  this 
proposal  does  not  eslahli.sh  spei  ilu 
steps  or  time  frames  for  correi  tive 
action.  State  agencies,  as  a  result  of  their 
evaluation  of  the  school  food  authority, 
are  in  the  best  position  to  est.iblish 
•  orreclive  action  goals  and  t-i.e  frames, 
working  in  partnership  wm!.  irx  al 
school  food  authorities.  The  i^epartment 
believes  that  State  agem  ies  and  .school 
food  authorities  need  f1e\ihilily  in 
dt!veloping  a  corrective  .irtion  phin  and 
is,  therefore,  providing  s;i(  h  flexihility 
in  this  proposal.  Further,  in  re<*o>;iiition 
of  the  fact  that  timely  and  elfe<  live 
(orrective  action  is  in  ihe  best  interMsl 
of  all.  the  Department  intends  lo 
incorporate  review  of  tliis  are;»  luio  ils 
management  evaluation  i,t  \.\.,\n">  ..i  the 
Stale  level. 

The  Dt^partment  would  Ide  lot»>«.e 
again  emphasize  that,  under  !h»s 
proposal,  compliance  with  the  updated 
nutrition  standards  is  of  p.irriii.oiiMl 
importance.  First,  correi.live  .n  tiiin  will 
be  retjuired  if  a  meal  service  duns  iiot 
meet  the  nutrition  standards.  The  .State 
agency  cannot  overlook  these 
shortcomings  and  uiiisl  i-ns;;re  that  Ihe 


meal  service  is  improved  as  stipulated 
in  the  corrective  action  plan.  Secondly, 
the  State  will  be  required  to  monitor  the 
school's  corredive  action  efforts.  In 
most  ca-ses,  monitoring  would  include 
reviewing  production  records,  menus 
and  computer  analyses  submitted  by  the 
school  food  authority  and  providing  any 
support  indicated  by  such  a  review. 
When  a  school  food  authority  refuses  to 
make  a  good  faith  effort  to  comply  with 
the  terms  of  the  corrective  action  plan, 
the  State  agency  would  be  required  to 
establish  a  claim. 

Exception  to  Claim  Establishment 

Under  this  proposal.  State  agencies 
would  require  corrective  action  for 
meals  not  meeting  the  nutrition 
standards,  but  would  receive 
reimbursement  for  those  meals.  This 
procedure  represents  a  significant 
means  of  easing  the  transition  to  and 
operation  of  the  updated  nutrition 
standards.  Section  8  of  the  NSLA.  42 
U.S.C.  1757,  and  section  4(b)(1)(D)  of 
the  CNA,  42  U.S.C.  1773  (b)(1)(D), 
clearly  provide  that  reimbursement  lor 
meals  served  is  available  only  for  those 
meals  that  meet  Program  requirements. 
Further,  seition  12(g)  of  the  NSL-^.  42 
U.S.C.  1760(g),  continues  to  provide  for 
Federal  criminal  penalties  for  certain 
intentional  Program  violations  under 
either  the  NSLa  or  the  CNA.  The 
Department  is(:ont:erned  that  the 
corrective  action  provision  not  be 
i.onstrued  by  State  agencies  or  school 
food  authorities  as  an  invitation  lo  relax 
efforts  to  comply  w  ith  the  nutritional  or 
administrative  review  requirements  of 
«?S  210.10,  210.10a.  210.18  and  210  19 
The  institution  of  corrective  action 
would  not  be  a  sufficient  remedy  by 
itself  in  an  instance  in  which  a  Sl;)'e 
agency  determined  that  .school  offii  i.ds 
had  intentionally  failed  to  meet  liie 
nutrition  sland.irds  required  by  NSMP 
In  these  situations,  while  the  Slate 
agency  would  initiate  corret  live  :<•  utm. 
It  must  also  disallow  claims  for 
reimbursement  for  Ihe  Mihstand.Trd 
meals  and,  in  very  severe  c  ases. 
consider  referring  the  matter  lo  the 
Department  for  criminal  prosecution 

While  (.onlinued  refiisal  to  take 
corrective  action  could  result  m  loss  ol 
Federal  funding,  this  provision  is  not 
intended  lo  be  punitive  when  st  hiiol 
food  authorities  are  acting  in  good  faith 
lo  <:omply  with  the  nutrition  slai.djids 
The  I3epartment  is  far  more  concerned 
about  correctingthe.se  situations  5h..i»  il 
is  with  pursuing  fiscal  ai;tion  Th» 
Department's  foremost  goal  is  lo  ensure 
that  children  are  provided  v„ith  the  li.osl 
nutritious  meals  possible.  Conseqiiiiitiv 
the  emphasis  in  this  process  is  on 
corrective  action  and  tei.hnical 
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assistance.  If  school  food 
implement  appropriate 
and  make  satisfactory  ^    „ 
compliance,  no  fiscal  actio  i 
required. 

Streamlined  Administratioft 

The  Department  is  also 
streamline  program  admi: 
allowing  State  agencies  anc 
authorities  flexibility  in 
areas.  The  first  provision 
the  Coordinated  Review 
review  cycle  from  4  to  5  ^ 
Department's  experience  w 
indicates  that  a  one-year  ex 
the  cycle  would  not  adverse 
accountability,  but  it  woulc 
20  percent  decrease  in  the  r 
reviews  currently  conducfe  i 
given  year.  While  the  exact 
burden  would  vary  from  _ 
the  Department  expects  thi< 
would  provide  the  States  w 
additional  flexibility  to  ena 
continue  to  improve  school 
Section  210.18(c)  is  prof 
amended  to  include  this  _. 
The  second  provision  el._ 
regulatory  requirement  for  a 
type  of  edit  check  on  daily 
contained  in  §  210.8(a)(2)  f 
where  the  most  recent  CRE 
not  identify  meal  counting 
problems.  Currently,  the  edit 
provision  requires  that  each 
authority  compare  each  scl 
meal  count  with  data  such 
number  of  children  eligible 
reduced  price  or  paid  meals 
by  an  attendance  factor.  Thi_ 
intended  to  ensure  that  mon 
for  reimbursement  are  based 

reasonable  and  accurate 

offered  on  any  day  of  operat 
eligible  children. 

The  Department  believes, 
that  school  food  authorities 
demonstrated,  through  the 
the  accuracy  of  their  meal  l  , 
claims  should  be  provided  a 
approach  to  specific  edit 
proposal  would  establish  a  s 
whereby  these  school  food  a 
could  develop  and  implemer  t 
systems  of  infernal  controls  c 
ensure  the  accuracy  of  claim; 
reimbursement.  This  system 
be  submitted  to  the  State  age 
review.  If  the  State  agency's  . 
determined  that  the  proposec 
constituted  an  accurate  inti 
no  further  action  would  be .. 
and  the  school  food  authority 
proposed  internal  controls  \ 
remain  in  effect.  However,  i 
agency  concluded  that  the  s 
system  of  internal  controls  i 
inadequate,  the  school  food 
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would  be  required  to  modify  its 
procedures  accordingly.  In  addition,  if 
during  the  course  of  a  CRE  review  or 
other  oversight  activity  of  the  school 
food  authority,  it  is  determined  that  the 
internal  controls  were  ineffective,  the 
specific,  regulatory  edit  check  would 
replace  their  system  until  a  future 
regularly  scheduled  CRE  review 
indicates  there  are  no  meal  count 
problems. 

This  proposal  would  virtually 
eliminate  the  requirement  for  a  specific 
edit  check  for  school  food  authorities 
with  accurate  meal  counts  and  claims 
measured  by  the  CRE  review  and 
replace  it  with  a  more  flexible 
procedure  to  allow  these  school  food 
authorities  to  design  and  implement  a 
system  that  is  streamlined  for  their 
particular  circumstances.  However,  this 
proposal  also  maintains  the  necessary 
specificity  of  an  edit  check  for  school 
food  authorities  found  to  have  meal 
counting  and  claiming  violations. 
Further  it  provides  for  State  agency 
oversight  of  accountability  procedures 
and  a  ready  mechanism,  if  needed,  to 
substitute  a  Federally-defined  procedure 
to  ensure  accurate  claims  for 
reimbursement.  The  Department 
believes  that  program  integrity  must  be 
maintained  by  requiring  specific  criteria 
when  review  results  indicate  problems 
or  failure  of  the  school  food  authority's 
alternative  system.  Section  210.8(a)(2) 
and  (a)(3)  would  be  modified  to  reflect 
these  proposed  changes. 

The  Department  is  especially 
interested  in  receiving  comments  on 
this  provision.  Commenters  should 
address  the  flexibility  this  proposed 
provision  allows  well-managed  school 
food  authorities  and  any 
implementation  issues  this  poses.  In 
addition,  the  Department  would  be 
interested  in  receiving  alternative 
proposals  thot  would  accomplish  the 
desired  balance  between  local  flexibility 
and  sound  accountability. 

The  third  area  that  the  Department  is 
addressing  to  reduce  paperwork  at  the 
.school  food  authority  level  is  the 
requirement  in  §  210.15(b)(4)  that 
distinct  records  be  maintained  to 
document  the  nonprofit  status  of  the 
school  food  .service.  These  records  are 
the  accounts  which  any  enterprise 
needs  to  maintain  in  the  normal  course 
of  conducting  business  (i.e..  receipts, 
costs,  etc.).  Therefore,  since  these  kinds 
of  records  are  a  necessary  part  of  a 
school  food  authority's  own 
accountability  system  and.  in  many 
ca.ses.  are  required  by  State  laws,  the 
Department  does  not  consider  it 
necessary  for  the  program  regulations  to 
mandate  this  recordkeeping 
requirement.  It  is  important  to 


emphasize  that  the  school  food 
authority  would  still  have  to  be 
operated  on  a  nonprofit  basis.  This 
proposal  is  only  amending  the 
requirements  for  documentation  of 
nonprofitability.  This  proposal  would 
amend  §  210.14(c)  and  §  210.15(b)  to 
include  this  change.  In  the  event  that  a 
question  or  dispute  arises  in  connection 
with  whether  a  nonprofit  school  food 
service  has  been  properly  operated,  the 
burden  of  proof  still  be  upon  the  school 
..   food  authority  to  demonstrate  that  the 
school  food  service  is  being  operated  on 
a  nonprofit  basis. 

Length  of  Meal  Periods 

As  noted  above,  many  commenters 
expressed  concern  that  children  be 
given  sufficient  time  in  which  to  eat. 
particularly  if  larger  portion  sizes  are  to 
be  served.  The  Department  also 
recognizes  the  need  to  balance  the  time 
for  academics  with  the  time  to  receive 
and  eat  school  meals,  especially  lunch. 
Although  the  Department  has  no 
authority  in  this  area,  school  food 
service  directors  are  strongly 
encouraged  to  work  with  other  .school 
officials  to  ensure  that  adequate  meal 
service  times  and  facilities  are  provided. 
Likewise,  the  Department  will  continue 
to  work  with  DOEd  to  solicit  support  in 
the  education  community  to  ensure  that 
educators  and  school  administrators 
understand  the  importance  of  students 
having  adequate  time  to  eat. 

To  indicate  its  concern  in  this  area, 
the  Department  is  proposing,  in 
§  210.10(i).  to  recommend  that  school 
food  authorities  make  every  effort  to 
provide  adequate  meal  service  times 
and  periods  to  ensure  that  students  can 
effectively  participate  in  the  school 
lunch  program. 

Changes  tn  the  School  Breakfast 
Program  Nutritional  Requirements 

In  order  to  facilitate  uniform 
implementation,  the  Department  is  also 
proposing  to  amend  the  nutritional 
requirements  of  the  SBP  to  parallel  the 
changes  made  to  the  nutritional 
requirements  of  the  NSLP.  The  current 
§  220.8  would  be  redesignated  as 
§  220.8a  to  retain  the  requirements  that 
would  be  in  effect  until  implementation 
of  the  updated  nutrition  standards  on 
July  1.  1998.  while  §  220.8  would 
contain  provisions  on  nutrition 
standards.  NSMP  and  ANSMP  for  the 
SBP. 

The  major  differences  for  the  SBP  are 
that  fewer  calories  are  required  and  one- 
fourth  of  the  RDA  are  to  be  met.  A  new 
guide  would  be  incorporated  into 
§  220.8  to  indicate  the  nutrition 
standards  required  for  the  SBP.  In 
addition,  separate  analyses  for  SBP  and 
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NSLP  would  be  required  to  meet  the 
different  nutrition  standards  for  each 
program.  As  previously  discussed,  a 
reimbursable  meal  under  the  SB?  will 
not  be  required  to  contain  an  entree. 

Effective  Dates 

As  discussed  earlier,  this  proposal 
requires  school  food  authorities  to  ser\e 
meals  through  the  use  of  NSMP  or 
ANSMP  and  be  in  compliance  with 
updated  nutrition  standards  by  School 
Year  1998-1999  which  begins  on  July  1. 
1998.  The  Department  believes  this 
.schedule  provides  sufficient  time  to 
enable  States  to  develop  appropriate 
technical  assistance  and  guidance 
materials,  to  allow  local  food  service 
staff  to  become  familiar  with  the 
updated  requirements  and  to  make ' 
appropriate  changes  in  meals.  There 
would  be  no  mandate  for  school  food 
authorities  to  implement  the  required 
changes  prior  to  July  1, 1998.  In  the 
interest  of  promoting  children's  long- 
term  health  through  diet,  the 
Department  enf»urages  State  agencies  to 
work  with  school  food  authorities  to 
implement  as  soon  as  possible  and,  in 
fact,  as  discussed  earlier,  expects  State 
agencies  to  approve  plans  for  early 
implementation.  The  Department 
considers  that  early  implementation 
will  also  provide  both  State  agencies 
and  school  food  authorities  with 
valuable  experience  before  mandatory 
implementation. 

To  encourage  early  implementation, 
compliance  activities  described  above 
will  not  take  effect  before  School  Year 
1998-1999.  In  the  interim  period, 
reviews  and  oversight  activities  that 
focus  on  the  food  service  portion  of 
program  operations  will  provide 
excellent  opportunities  for  technical 
assistance  and  for  State  agencies  to 
assess  preparation  for  full 
implementation.  All  other  changes  in 
this  rule,  including  the  paperwork 
reduciions  and  streamlined 
administration  methods,  could  be 
implemented  30  days  after  final 
publication  of  the  final  rule. 

List  of  Subjects 

7  CFR  Part  210 

Children,  Commodity  School 
Program,  Food  assistance  programs. 
Grants  programs — social  programs. 
National  School  Lunch  Program. 
Nutrition.  Reporting  axKl  recordkeeping 
requirements.  Surplus  agricultural 
commodities. 

7  CFR  Part  220 

Children,  Food  assistance  programs. 
Grant  programs — social  programs, 


Nutrition.  Reporting  and  recordkeeping 
requirements.  School  Breakfast  Program. 
Accordingly,  7  CFR  parts  210  and  220 
are  proposed  to  be  amended  as  follows: 

PART  210— NATIONAL  SCHOOL 
LUNCH  PROGRAM 

1.  The  authority  citation  for  7  CFR 
part  210  is  revised  to  read  as  follows: 

Authority:  42  U  S  C.  1751-1760.  1779 

2.  In  §210.2; 

a.  The  definition  of  "Food 
component"  is  amended  by  adding  the 
words  "under  §  210.10a"  at  the  end  of 
the  sentence; 

b.  The  definition  of  "Food  item"  is 
amended  by  adding  the  words  "under 
§  210.10a"  at  the  end  of  the  sentence: 

c.  The  definition  of  "Lunch"  is 
revised; 

d.  A  new  definition  of  "Menu  item" 
is  added  in  alphabetical  order; 

e.  A  new  definition  oi  "Nutrient 
Standard  Menu  Planning/Assisted 
Nutrient  Standard  Menu  Planning"  is 
added  in  alphabetical  order; 

f.  The  definition  of  "Reimbursement" 
is  amended  by  adding  the  words  "or 

§  210.10a.  whichever  is  applicable." 
after  "§210.10";  and 

g.  A  new  definition  of  "School  Week" 
is  added  in  alphabetical  order. 

The  revision  and  additions  read  as 
follows: 

§210.2    Definitions. 

*         •         •         *         • 

Lunch  means  a  meal  which  meets  the 
nutrient  and  calorie  levels  designated  in 
§  210.10  or  the  school  lunch  pattern  for 
specified  age/grade  groups  as  designated 
in  §  210.10a. 

Menu  item  means,  under  Nutrient 
Standard  Menu  Planning  or  Assisted 
Nutrient  Stardard  Menu  Planning,  any 
single  food  or  combination  of  foods.  All 
menu  items  or  foods  offered  as  part  of 
the  reimbursable  meal  may  be 
considered  as  contributing  towards 
meeting  the  nutrition  standards 
provided  in  §  210.10(a),  except  for  those 
foods  that  are  considered  as  foods  of 
minimal  nutritional  value  as  provided 
for  in  §210.1 1(a)(2)  which  are  not 
offered  as  part  of  a  menu  item  in  a 
reimbursableTneal.  For  the  purposes  of 
a  reimbursable  lunch,  a  minimum  of 
three  menu  items  must  be  offered,  one 
of  which  must  be  an  entree  (a 
combination  of  foods  or  a  single  food 
item  that  is  offered  as  the  main  course) 
and  one  must  be  fluid  milk.  For  the 
purposes  of  a  reimbursable  lunch,  one 
of  the  selected  menu  items  must  be  an 
entree.  Under  the  offer  versus  serve 
option,  three  menu  items  must  be 


offered  and  an  entree  and  one  other 
menu  item  must  be  selected. 
•        ♦        »        •        . 

Nutrient  Standard  Menu  Planning/ 
Assisted  Nutrient  Standard  Menu 
Planning  means  a  way  to  develop  meals 
which  is  based  on  the  analysis  of 
nutrients  which  would  require  school 
lunches,  when  averaged  over  a  school 
week,  to  meet  specific  levels  for  a  set  of 
key  nutrients  and  calories  rather  than  a 
specific  set  of  food  categories.  Analysis 
of  the  menu  items  and  foods  shall  be 
based  on  averages  that  will  be  weighted 
by  production  quantities  as  offered  to 
the  students.  Such  analysis  is  normally 
done  by  a  school  or  a  school  food 
authority.  However,  for  the  purposes  of 
Assisted  Nutrient  Standard  Menu 
Planning,  menu  planning  and  analysis 
are  completed  by  other  entities  and 
shall  incorporate  the  production 
quantities  needed  to  accommodate  the 
specific  service  requirements  of  a 
particular  st  hool  or  school  food 
authority. 
»        •        •        •        • 

School  iveek  means  the  period  of  time 
used  as  the  basis  for  determining 
nutrient  levels  of  the  menu  and  for 
conducting  Nutrient  Standard  Menu 
Planning  or  Assisted  Nutrient  Standard 
Menu  Planning  for  lunches.  The  period 
shall  be  a  minimum  of  three  days  and 
a  maximum  of  seven  days.  Weeks  in 
which  school  lunches  are  offered  less 
than  three  times  shall  be  combined  with 
either  the  previous  or  the  coming  week. 
•        *        •        •        • 

§210.4    [Amended] 

3.  In  §210.4.  paragraph  (b)(3) 
introductory  text  is  amended  by 
removing  the  words  "§  210.10(j)(l)  of 
this  part"  and  adding  in  their  place  the 
words  "§210.10a(j)(l)". 

§210.7    [Amended) 

4.  In  §210.7: 

a.  Paragraph  (c)(l)(v)  is  amended  by 
removing  the  reference  to  "§  210.10(b) 
of  this  part"  and  adding  in  its  place  the 
words  "§  210.10(a)  or  §  210.10a(b), 
whichever  is  applicable,";  and 

b.  Paragraph  (d)  is  amended  by 
removing  the  reference  to  "§  210.10(j)(l) 
of  this  part"  and  adding  in  its  place  the 
reference  "§  210.10a(i)(l)". 

5.  In  §210.8: 

a.  The  third  sentence  of  paragraph 
(a)(2)  is  removed  and  new  paragraphs 
(a)(2)(i)  and  (a)(2)(ii)  are  added; 

b.  Paragraph  {a)(3)  is  revised; 

c.  The  first  sentence  of  paragraph 
(a)(4)  is  amended  by  removing  the 
words  "renew  process  described  in 
paragraphs  (aK2)  and  (a)(3)  of  this 
section"  and  adding  in  their  place  the 
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210.8    Claims  for  reimbursement 
(a)  Internal  controls.  *    * 
(2)  School  food  authority  ilaims 

review  process.  »  •   • 
(i)  Any  school  food  au 
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currently  eligible  for  free,  reduced  price 
and  paid  lunches,  respectively,  times  an 
attendance  factor. 

(ii)  School  food  authorities  that  are 
identified  in  subsequent  administrative 
reviews  conducted  in  accordance  with 
§  210.18  as  not  having  meal  counting 
and  claiming  violations  and  that  are 
correctly  complying  with  the 
procedures  in  paragraph  (a)(3)(i)  of  this 
section  have  the  option  of  developing 
internal  controls  in  accordance  with 
paragraph  (a)(2)(i)  of  this  section. 
•        *        •        *        » 

§210.9    [Amended] 

6.  In  §210.9: 

a.  Paragraph  (b)(5)  is  amended  by 
adding  the  words  "or  §  210.10a, 
whichever  is  applicable  '  al  the  end  of 
the  paragraph  before  the  semicolon; 

b.  Paragraph  (c)  introductory  text  is 
amended  by  removing  the  reference  to 
"§  210.10(j)(l)  of  this  part '  and  adding 
in  its  place  the  reference 
"§210.10a(j)(l)";and 

c.  Paragraph  (c)(1)  is  amended  by 
removing  the  reference  to  "§  210.10" 
and  adding  in  its  place  the  reference 
"§  210.10a'. 

§  2 1 0. 1 0    [Redesignated  as  §  21 0. 1 0a] 

7.  Section  210.10  is  redesignated  as 
§210.103. 

8.  A  new  section  210.10  is  added  to 
read  as  follows: 

§  210.10    Nutrition  standards  lot  tuncr>es 
and  menu  planning  systems. 

(a)  Nutrition  standard.^  for 
reimbursable  lunches.  School  food 
authorities  shall  ensure  that 
participating  schools  provide  nutritious 
and  well-balanced  meals  to  children 
based  on  the  nutrition  standards 
provided  in  this  section  or,  if 
applicable,  for  very  young  (  hildren  and 
meal  supplements,  the  appropriate 
provisions  of  §  210.10a.  For  the 
purposes  of  this  section,  the  nutrition 
standards  are: 

(1)  Provision  of  one-third  of  the 
Recommended  Dietary  Allowances 
IRDA)  of  protein,  calcium,  iron,  vitamin 
A  and  vitamin  C  to  the  applicable  age 
groups  in  accordance  with  the  Minimum 
Nutrient  Levels  for  School  Lunches  in 
paragraph  (e)(4)(i)  of  this  section: 

(2)  Provision  of  the  lunchtime  energy 
allowances  for  children  ba'sed  on  the 
four  age  groups  provided  for  in  the 
Minimum  Nutrient  Levels  for  School 
Lunches  in  paragraph  (e)(4)  of  this 
section; 

(3)  The  applicable  1990  Dietary 
Guidelines  for  Americans  which  are: 

(i)  Eat  a  variety  of  foods; 
(ii)  Limit  total  fat  to  30  percent  of 
calories; 


(iii)  Limit  saturated  fat  to  less  than  10 
percent  of  calories; 

(iv)  Choose  a  diet  low  in  cholesterol; 

(v)  Choose  a  diet  with  plenty  of 
vegetables,  fruits,  and  grain  products: 
and 

(vi)  Use  salt  and  sodium  in 
moderation;  and 

(4)  The  following  measures  of 
compliance  with  the  1990  Dietary 
Guidelines  for  Americans: 

(i)  A  limit  on  the  percent  of  calories 
from  total  fat  to  30  percent  based  on  the 
actual  number  of  calories  offered; 

(ii)  A  limit  on  the  percent  of  calories 
from  saturated  fat  to  less  than  10 
percent  based  on  the  actual  number  of 
calories  offered; 

(iii)  A  reduction  of  the  levels  of 
sodium  and  cholesterol;  and 

(iv)  An  increase  in  the  level  of  dietary 
fiber. 

(b)  General  requirements  for  school 
lunches.  (1)  In  order  to  qualify  for 
reimbursement,  lunches,  as  offered  by 
participating  schools,  shall,  at  a 
minimum,  meet  the  nutrition  standards 
provided  in  paragragh  (a)  of  this  section 
when  averaged  over  each  school  week. 
Except  as  otherwise  provided  herein, 
school  food  authorities  shall  ensure  Ihat 
sufficient  quantities  menu  items  and 
foods  are  planned  and  produced  to 
meet,  at  aininimum,  the  nutrition 
standards  in  paragraph  (a)  of  this 
.section. 

(2)  S(:hoo!  food  authorities  shall 
ensure  that  each  lunch  is  priced  as  a 
unit  and  that  lunches  are  planned  and 
produced  on  the  basis  of  participation 
trends,  with  the  objective  of  providing 
one  reimbursable  lunch  per  child  per 
day.  Any  excess  lunches  that  are 
produced  may  be  offered,  but  shall  not 
be  claimed  for  general  or  special  cash 
assistance  provided  under  §  210  4. 

(c)  Requirements  for  meals  sened  to 
infants  and  very  young  children  (birth  to 
24  months  of  age).  Meals  for  infants 
from  birth  to  2  years  of  age  shall  meet 
the  requirements  in  §  210.10a  (a),  (c).  (d) 
and  (h). 

(d)  Specific  nutrient  levels  for 
children  age  2.  St;hools  with  children- 
age  2  who  participate  in  the  program 
shall  ensure  that  the  nutrition  .standards 
in  paragraph  (a)  of  this  section  are  met 
except  that,  su<;h  schools  have  the 
option  of  either  using  the  RDA  and 
calorie  levels  for  children  ages  3-6  in 
the  table.  Minimum  Nutrient  Levels  (or 
School  Lunches,  in  paragraph  (e)(4);))  o) 
this  section,  or  developing  separate 
nutrient  levels  for  this  age  group.  The 
methodology  for  determining  such 
levels  will  be  available  in  menu 
planning  guidance  material  provided  b\ 
FNS. 
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(e)  Requirements  for  meals  for 
children  oges  3-17— -{1)  General.  In 
order  to  receive  reimbursement,  school 
food  authorities  shall  ensure  that 
participating  schools  offer  lunch«s 
which  meet  the  nutrition  standards 
provided  in  paragraph  (a)  of  this  section 
to  children  age  three  and  over. 

(2)  Nutrient  levels.  The  nutrients  of 
reimbursable  lunches  shall,  as  offered 
and  as  averaged  over  each  scfiool  week, 
meet  the  requirements  in  the  table. 
Mmimum  Nutrient  Levels  for  School 
Lunches,  in  paragraph  (e)(4)(i)  of  this 
section  for  children  of  the  appropriate 
age  group. 

(1)  Becords.  Production,  menu  and 
nutritional  analysis  records  shall  he 


maintained  by  schools  to  demonstrate 
that  lunches  meet,  when  averaged  over 
each  school  week,  the  nutrition 
standards  provided  in  paragraph  (a)  of 
this  section  and  the  nutrient  levels  for 
children  of  each  age  group  in  the  table 
Minimum  Nutrient  Lex'els  for  School 
Lunches  in  paragraph  (eH4)(i)  of  this 
section. 

(4)  Specific  nutrient  levels  for 
children  ages  3-17.  (i)  Schools  that  are 
able  to  offer  meals  to  children  based  on 
nutrient  levels  reflecting  one  of  the  four 
age  levels  in  the  table  in  this  paragraph 
should  do  so.  Schools  that  cannot  offer 
meals  to  children  on  the  basis  of  the  age 
levels  in  the  table  in  this  paragraph 
shall,  under  Nutrient  Standard  Menu 


Planning  or  Assisted  Nutrient  Standard 
Menu  Planning,  adjust  the  established 
levels  following  guidance  provided  by 
FNS.  or.  if  only  one  age  is  outside  the 
established  level,  use  the  levels 
provided  in  the  table  for  the  majority  of 
children.  For  example,  a  school  has 
grades  one  through  five,  but  if  some  first 
graders  are  six.  the  levels  for  Group  II 
would  be  used  as  the  majority  of 
students  are  in  this  age  group.  Schools 
shall  ensure  that  lunches  are  offered 
with  the  objective  of  providing  the  per 
lunch  minimuras  for  each  age  level  as 
sjjecified  in  the  following  table: 


Minimum  Nutrient  Levels  for  School  Lunches 


Nutrients  and  energy  allowances 


Energy  atlowarKe/Caiones  

Total  Fat  (as  a  percent  of  actual  total  tood  energy)  

Total  Saturated  Fat  (as  a  percent  of  actual  total  food  energy) 

PDA  for  protein  (g) 

RDA  for  calcium  (mg)  

ROA  for  iron  (mg)  ,._ 

ROA  for  vitamin  A  (RE)  !.'!!!".."!!.!!"".".'' 

ROA  for  vitamin  C  (nrig)  

'  Less  than  or  equaJ  to  30%  of  actual  calones  offered 
2  Less  than  tO%  of  actual  calories  offered. 


Group  I 

ages  3-6 

yeeirs 


558 
V) 
P) 
7.3 

267 
3.3 

158 

14.6 


Group  II 

ages  7-10 

years 


667 

V) 

P) 

9.3 

267 

3.3 

233 

15.0 


Group  III 

ages  11-13 

years 


783 
(') 
P) 

150 
400 
4.5 
300 
16.7 


Group  IV 

ages  14-17 

years 


846 

V) 

P) 

16.7 

400 

4.5 

300 

192 


(ii)  A  reimbursable  lunch  shall 
include  a  minimum  of  three  menu  items 
as  defined  in  §  210.2;  one  menu  item 
shall  be  an  entree  and  one  shall  be  fluid 
milk  as  a  beverage.  An  entree  may  be  a 
combination  of  foods  or  a  single  food 
item  that  is  offered  as  the  main  course. 
All  menu  items  or  foods  offered  as  part 
of  the  reimbursable  meal  may  be 
considered  as  contributing  towards 
meeting  the  nutrition  standards  in 
paragraph  (a)  of  this  section,  except  for 
those  foods  that  are  considered  foods  of 
minimal  nutritional  value  as  provided 
for  in  §210.n(a)(2)  which  are  not 
offered  as  part  of  a  menu  item  in  a 
reimbursable  meal.  Reimbursable 
lunches,  as  offered,  shall  meet  the 
established  nutrition  standards  in 
paragraph  (a)  of  this  section  when 
-iveraged  over  a  school  week. 

(f)  Milk  requirement  for  children  ages 
'i-17.  Schools  shall  comply  with  the 
requirements  for  offering  milk  as 
provided  for  in  §210.1Qa{d)(l). 

(g)  Offer  versus  serve.  Each 
participating  school  shall  offer  its 
students  at  least  three  menu  items  as 
required  by  paragraph  (e){4)(ii)  of  this 
section.  Under  offer  versus  serve,  senior 
high  students  are  required  to  take  at 
least  two  of  the  three  menu  items    ' 
offered;  one  menu  item  selected  must  be 


an  entree.  At  the  discretion  of  the  sriiool 
food  authority,  students  below  the 
senior  high  level  may  also  participate  in 
offer  versus  serve.  The  price  of  a 
reimbursable  lunch  shall  not  be  affected 
if  a  student  declines  a  menu  item  or 
accepts  smaller  portions.  State 
educational  agencies  shall  define 
"senior  high." 

(h)  Choice.  To  provide  variety  and  to 
encourage  consumption  and 
participation,  schools  should,  whenever 
possible,  offer  a  selection  of  menu 
items,  foods  and  types  of  milk  from 
which  children  may  make  choices. 
When  a  school  offers  a  selection  of  more 
than  one  type  of  lunch  or  when  it  offers 
a  variety  o!  menu  items,  foods  and  milk 
for  choice  as  a  reimbursable  lunch,  the 
school  shall  offer  all  children  the  same 
seleclion  regardless  of  whether  the 
children  are  eligible  for  free  or  reduced 
price  lunches  or  pay  the  school  food 
authority's  designated  full  price.  The 
school  may  establish  different  unit 
prices  for  each  type  of  lunch  offered 
provided  that  the  benefits  made 
available  to  children  eligible  for  free  or 
reduced  price  lunches  are  not  affected. 

(i)  Lunch  period.  At  or  about  mid-day 
schools  shall  offer  lunches  which  meet 
the  requirements  of  this  section  during 
a  period  designated  as  the  lunch  period 


by  the  school  food  authority.  Such 
lunch  periods  shall  occur  between  10 
a.m.  and  2  p.m.,  unless  otherwise 
exempted  by  FNS.  With  state  approval, 
schools  that  serve  children  1-5  years 
old  are  encouraged  to  divide  the  ser\'ice 
of  the  meal  into  two  distinct  service 
periods.  Such  schools  may  divide  the 
quantities  and/or  menu  items  or  foods 
offered  between  these  ser\-ice  periods  in 
any  combination  that  they  choose. 
Schools  are  also  encouraged  to  provide 
an  adequate  number  of  lunch  periods  of 
sufficient  length  to  ensure  that  all 
students  have  an  opportunity  to  be 
ser\'ed  and  have  ample  time  to  consume 
their  meals. 

(j)  E.xccptions.  Lunches  claimed  for 
reimbursement  shall  meet  the  school 
lunch  requirements  specified  in  this 
section.  However,  lunches  offered 
which  accommodate  the  exceptions  and 
variations  authorized  under  §  210.10a(i) 
are  aLso  reimbursable. 

(k)  Nutrient  Standard  Menu  Planning 
for  children  age  2-1 7.  In  order  to  assure 
that  school  lunches  meet  the  nutrition 
standards  provided  in  paragraph  (a)  of 
this  section,  nutrient  analysis  shall  be 
conduded  on  all  menu  items  or  foods 
offered  as  part  of  the  reimbursable  meal, 
except  for  those  foods  that  are 
considered  as  foods  of  minimal 
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nutritional  value  as  provi<  ed  for  in 
<!  210.11(a)(2)  which  are  n  )f  offered  as 
part  of  a  menu  item  in  a  n  imhursable 
meal.  Such  analysis  shall  >e  over  the 
course  of  each  school  wee  ;.  The  school 
food  authority  shall  either 
independently  conduct  Ni  trient 
Standard  Menu  Planning  c  r  shall 
request  that  the  Slate  agen  y  allow 
Assisted  Nutrient  Standan  Menu 
Planning. 

(I)  The  J^ational  .\titrien  Database 
and  softivare  specification  .  (i)  Nutrient 
analysis  shall  be  based  on  nformation 
provided  in  the  National  N  ufrient 
Database  for  Child  Nutritic  n  Programs. 
This  database  shall  be  inco  rporated  into 
software  used  to  conduct  n  jtrient 
analysis.  L'pon  request.  FN  5  will 
provide  information  about  he  database 
to  software  companies  that  wish  to 
develop  school  food  servici  i  software 
sy.stems. 

(ii)  Any  software  used  to  conduct 
nutrient  analysis  shall  be  e  'aluated  by 
FNS  and,  as  submitted,  beei  determined 
to  meet  the  minimum  requi  rements 
established  by  FNS.  However,  such 
review  does  not  constitute  i  indorsement 
by  FNS  or  USDA.  Such  soft  .vare  shall 
provide  the  capability  to  pe  rform  all 
functions  required  after  the  basic  data 
has  been  entered  including  calculation 
of  weighted  averages  as  req  lired  by 
paragraph  (k)(2)  of  this  sect  on. 
(2)  Determination  of  weig  hted 
averages,  (i)  Menu  items  an  I  foods 
offered  as  part  of  a  reimbur-abie  meal 
shall  be  analyzed  based  on  >ortion  sizes 
and  projected  serving  amou  its  and  .shall 
be  weighted-based  on  their 
proportionate  contribution  I  o  the  meals. 
Therefore,  menu  items  or  fo  )ds  more 
frequently  selected  will  con  ribute  more 
nutrients  than  menu  items  c  r  foods 
which  are  less  frequently  se  ected.  Such 
weighting  shall  be  done'in  a  :cordance 
with  guidance  issued  by  FN  >  as  well  as 
that  provided  by  the  softwai  ?  used. 

(ii)  An  analysis  of  all  men  i  items  and 
foods  offered  in  the  menu  o\  er  each 
.schoo!  week  shall  be  compu  ed  for 
calorics  and  for  each  of  the  f  jliowing 
nutrients:  protein:  vitamin  /  ;  vitamin  C; 
iron;  calcium:  total  fat;  salur  iled  fat;  and 
sodium.  The  analysis  shall  a  so  include 
the  dietary  components  of  cl  olesterol 
and  dietary  fiber. 

(3)  Comparing  overage  dai  fy  levels. 
Once  the  appropriate  procedLres  of 
paragraph  (k)(2)  of  this  secti(  n  have 
been  completed,  the  results  5  hall  be 
compared  to  the  appropriate  age  .9,roup 
level  for  each  nutrient  and  fc  r  cajorie.s 
in  the  table.  Minimum  Nutrii  nt  Levels 
for  School  Lunch,  in  paragra  »h  (eH4)(i) 
of  this  section.  In  addition,  c  )mparisons 
shall  be  made  to  the  nutritioi  standards 
provided  in  paragraph  (a)  of  his  section 


Register  /  Vol.  59.  No.  Ill  /  Friday,  )une  10.  1994  /  Proposed  Rules 


in  order  to  determine  the  degree  of 
conformity. 

(4)  Adjustments  based  on  students' 
selections.  The  results  obtained  under 
paragraph  (k)(2)  of  this  section  shall  be 
used  to  adjust  future  menu  cycles  to 
.    accurately  reflect  production  and 
student  selections.  Menus  may  require 
further  analysis  and  comparison, 
depending  on  the  results  obtained  in 
paragraph  (k)(3)  of  this  section  when 
production  and  selection  patterns 
change.  The  school  food  authority  may 
need  to  consider  modifications  to  the 
menu  items  and  foods  offered  based  on 
student  selections  as  well  as 
modifications  to  recipes  and  other 
specifications  to  ensure  that  the 
nutrition  standards  provided  in 
paragraph  (a)  of  this  section  are  met. 

(5)  Standardized  recipes.  Under 
N\jtrient  Standard  Menu  Planning, 
standardized  recipes  shall  be  developed 
and  followed.  A  standardized  recipe  is 
one  that  was  tested  to  provide  an 
established  yield  and  quantity  through 
the  use  of  ingredients  that  remain 
constant  in  both  measurement  and 
preparation  methods.  USDA/FNS 
standardized  recipes  are  included  in  the 
National  Nutrient  Databa.se  for  the  Child 
Nutrition  Programs.  In  addition,  local 
standardized  recipes  used  by  school 
food  authorities  shall  be  analyzed  for 
their  calories,  nutrients  and  dietary 
i;omponents  and  added  to  the  local 
database  by  that  school  food  authority 
in  accordance  with  paragraph  |k)(l)(ii) 
of  this  section. 

(6)  Processed  foods.  Unless  already 
included  in  the  National  Nutrient 
Database,  the  calorie  amounts,  nutrients 
and  dietary  components,  in  accordance 
with  paragraph  (k)(.3)  of  this  section,  of 
purchased  processed  foods  and  menu 
items  used  by  the  school  food  authority 
shall  be  obtained  by  the  school  food 
authority  or  State  agency  and 
incorporated  into  the  database  at  the 
local  level  in  accordance  with  FNS 
guidance. 

(7)  Substitutions.  If  the  need  for 
serving  a  substitute  food(s)  or  menu 
item{s)  occurs  at  least  two  weeks  prior 
to  serving  the  planned  menu,  the 
revised  menu  shall  be  reanalyzed  based 
on  the  changes.  If  the  need  for  serving 

a  substitute  food(s)  or  menu  ilem(s) 
occurs  two  weeks  or  less  prior  to  serving 
the  planned  menu,  no  reanalysis  is 
required.  However,  to  the  extent 
possible,  substitutions  should  be  made 
using  similar  foods. 

(I)  Assisted  Nutrient  Standard  Menu 
Planning.  (1)  For  school  food  authorities 
without  the  capability  to  conduct 
Nutrient  Standard  Menu  Planning,  as 
provided  in  paragraph  (k)  of  this 
section,  menu  cycles  developed  by  other 


sources  may  be  used.  Such  sounes  may 
include  but  are  not  limited  to  the  State 
agency,  other  .school  food  aulhorittes. 
consultants,  or  food  service 
management  companies. 

(2)  A.ssisted  Nutrient  Standard  Menu 
Planning  shall  establish  menu  cyiles 
that  have  been  developed  in  accordance 
with  paragraphs  (k){l)  through  (k)|fi)  of 
this  .section  as  well  as  local  food 
preferences  and  local  food  service 
operations.  These  menu  cycles  shall 
incorporate  the  nutrition  standards  m 
paragraph  (a)  of  this  section  and  the 
Minimum  Nutrient  Levels  for  School 
Lunches  in  paragraph  (e){4)(i)  of  this 
section.  In  addition  to  the  menu  cycle, 
recipes,  food  product  specifications  and 
preparation  techniques  shall  also  be 
developed  and  provided  by  the  entity 
furnishing  Assisted  Nutrient  Standard 
Menu  Planning  to  ensure  thai  the  menu 
items  and  foods  offered  conform  fo  the 
nutrient  analysis  determinations  of  the 
menu  cycle. 

(3)  If  a  school  food  authority  requests 
Assisted  Nutrient  Standard  Menu 
Planning,  the  State  agency  shall 
determine  if  it  is  warranted.  Af  the 
inception  of  any  approved  use  of 
Assisted  Nutrient  Standard  Menu 
Planning,  the  State  agency  shall  approve 
the  initial  menu  cycle,  recipes,  and 
other  specifications  to  determine  that  all 
required  elements  for  correct  nutrient 
analysis  are  incorporated.  The  Slate 
agency  shall  also,  upon  request,  provide 
a.ssistance  with  implementation  of  the 
chosen  system. 

(4)  After  initial  service  under  the 
A.ssisted  Nutrient  Standard  Menu    " 
Planning  menu  cycle,  the  nutrient 
analysis  shall  be  reassessed  in 
accordance  with  paragraph  (k)(2)  ol  this 
section  and  appropriate  adjustments 
made. 

(5)  Under  A.ssisted  Nutrient  Standard 
Menu  Planning,  the  school  food 
authority  retains  final  responsibility  for 
ensuring  that  all  nutrition  standard's 
established  in  paragraph  (a)  of  this 
section  are  met. 

(ni)  Compliance  ivith  the  nutrition 
standards.  If  the  analysis  conducted  in 
accordance  with  paragraphs  (k)  or  (I)  of 
this  section  shows  that  the  menus 
offered  are  not  meeting  the  nutrition 
standards  in  paragraph  (a)  of  this 
section,  actions,  including  technics  I 
assistance  and  training,  shall  be  taken 
by  the  State  agency,  school  food 
authority,  or  school,  as  appropriate,  to 
ensure  that  the  lunches  offered  to 
children  comply  with  the  nutrition 
standards  established  by  paragraph  |a) 
of  this  section. 

(n)  Nutrition  disclosure.  School  fooi) 
authorities  are  encouraged  to  make 
information  available  indicating  efforts 
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to  meet  the  nutrition  standards  m 
paragraph  (a)  of  this  section,  sunh  as 
publicizing  tlie  resuits  of  the  nutrient 
inalysis  of  the  school  (.veek  metu  cyctit 

(q)  Supplemental  food.  Eligihlfi 
"chools  operating  after  school  care 
programs  may  be  reimbursed  for  one 
rnersl  supplement  offered  to  en  pMi^ihl'^ 
(:h:  !d  [as  defined  in  §  210  2)  per  day. 
Weii  supplements  shall  x:o:\firn'  to  thc^ 
provisions  set  fcrrh  iv.  §  ilo.lOaiJ)- 

(pi  Implerucniatiop  ofWf!  rtrdntiDn 
■iandards  and  Nutrient  Standard  /Vfenn 
Plnnrirg/Assist^d  NtirriPiit  S^ar^dard 
Meoij  Planning,  [l]  No  Safer  fhar.  School 
V(-t:ir  IM8-99,  s«;hoa'!  food  .iuthorti-i>^» 
shall  ensure  that  lunche';  offef^d'.  to 
i':h.Udren  ages  2  aad  abov->j  by 
participating  seh&ol'?  au^jt  thv  rtufni-ion 
'ifandards  provid'^d  i.n  paranraph  ( j)  o!:' 
Ht (ft  section. 

(2)  Further,  no  iaf^-r  fhru  :S,'.ho3l  Yrtn- 
i:W>i-99.  schoo!  food  aufhontiss  sh;ilt 
censure  that  Nutnent  St&ridard  Mr.-au 
Planntng,.  or  Assisted  Niurient  Srandard 
Menu  Planning,  where  rij.piifxihle,  m 
ipptred  to  lunches  offered  by 
ptirttctpating  schools. 

('t)  Sf;hoors  and/or  s(.hoo(  food 
iulhonties  may  begin  to  (nipleniwat  .iny 
or  all  of  the  provisions  of  diis  -^e'tion. 
before  School  Year  lOT8-9f)  wah  prior 
approval  of  the  State  agency  In  these 
•iititations.  State  agencies  shall  evaluate 
ihe  ability  of  school  food  authort>ies  to 
begm  Nutrient  Standard  Menu  Pfanning 
or  Assisted  Nutrient  Standard  Menu 
Planning  and  provide  stort-up  training 
tnd  facilitate  initial  trnpiementation, 
tJowever.  school  food  juthorities  shall 
not  be  subject  to  ihe  provisions  of 
*?  210.19(a)  for  failure  to  comply  with 
the  nutrition  standards  established  by 
paragraph  (a)  of  this  section  or  Nutnenr 
Standard  Menu  PFanning  or  Assisted 
Nutrient  Standard  Menu  Plannuig 
estahtisbed  by  paragraphs  (k)  and  (I)  oi- 
i-hts  secua.i  untit  School  Year  l'^<4a-»9, 
fn  addition,  schoO't  food  .:.u{hontres  that 
implement  Nutrient  Standard  Meau 
L-'iannrng  or  Assisted  Nutnent  Stand..; rd 
Menu  Planning  prior  to  St  hoof.  Ve.ir 
199!i-99  shall  be  e\e>TT.pt  hon: 
S  210. 18(g)(2)  rintd  rer^u;rt?d 
implementation  ui  Schofii  Veiir  VHH- 

(^1  State  agencies  shall  aiociiror 
inipiementation  of  NLirne.it  Statidard 
i\'!erii;  Plar.niag  or  Asstsfed  Nucrient 
■Standard  Menu  Plctnmng  .at  the  school 
food  authority  level  in  order  ta  feature 
liroper  compliance.  Such  moi;;it'ir..ng 
'.half  in(.:lade  the  Stafe  a;j«ru;y 
obsen/ation  of  the  meal  .service  to 
determine  if  meals  cEaiirned  for 
roinihursement  contain  the  appn>pn.,iffe 
iiiunber  and  type  of  menu  itums.  FNS 
inay  review  State  agenry  evaluation 
criteria  and  monitorfng  pr'if:edure.i  as 
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part  of  any  management  evaluation 
review  conducted  during  the 
implenientation  period. 

n!  Beginning  with  School  Year  19'1H- 
99.  State  .igencies  shall  n-.onitor 
compUanoft  by  school  fo<.d  authonoK. 
Vv'ith  the  ftutfition  standards  in 
pircigr.ipb.  ft)  nf  this  section  in 
iu.'-.orfi'iViCH  ?«tfh  fhe  requiremenrs  ut 
§2f.a  T.n.(,-i). 

9  Xn  the  nt-x/vlv  redesignated 
!^.itf|.lfia- 

a  The  SHchoa  heading  .smvi.-iK'rt:  ;i.-; 

i  I.  I  he  tabl.^  m  paragr.-^{  h  (c)  is 
■  imerdttd  by  revi.jjng  the  'Milk'" 
fi;-::.'Ti.ptiuri  tinder  "Fond  Tltiaipoi;i-:rif'., 
•nrl  Food  tff-jrns-'.. 

The  i-et;i.r,ioDS  rwid  as-ff  [[:*«.:. 

'I  Z  fa..  t!i.3    l.anch  compon^.'sts  amdl 

a.j.3'^(:ii:i.a3  ?fi;r  f't'i^  jrjsai  pant  rn.  tunc.iies  Ho/  ■ 
v<»r*  ■ftyyj.n'^  -^s'-^jrefl  and  rnea!  s-appt^eT-'e^i's. 

Qmmt.i'tit^.'i    "    "    " 

:>rhnr,j  Crinrh  Patarn  pfc  f.nnrh 
Muiunitms 

Fluid  wh<iU>  milk  and  tl-nd  utiH.ii/onfr 
If.whif  milk  mu.st  be  off  :rwl;  (Fldvt.rfrtl 
Hmd  iTiilk,  likim  milk  or  buftenmlk  t'(> 
fiiifiiil)  . 


to  trr  210  14,  paragraph  (.:)  is  reitsert 

(■(>  read  as  to  How.' s; 

[§ § 2tO. tH    Resoufci?  imanag amenii. 

id  Fnnwcias  ns-iiimncps  The  sjiioui 
bad  authority  shall  meet  the 
requirements  ot  the  State  agency  hjr 
cor:?pi/ance  v..  ah  §210.19(1)  inc  ludta^; 
any  separation  of  records  c.f  nonprofu 
schoGl.  food  service  from  n  cords  at  ...rf  v 
oM-.er  food  service  which  n,ay  be 
operated  by  the  school  foo<i  anthonry  u'- 
pro'v/ided  in  p.!r?.groph  (aj  j-f  this 
lieciiori 


I  l.  fa  k,;.!   '.'t;    . 

.'1  t'riragr  .u'l  (b)iz]  i.s  rt^vised. 

b  P-iragraph  fb)(3)  is  am.-aded  by 
p.-mnvlng  the  reference  to  '  2ltMfrfb|  nl 
tlu.:>  pftj-t"  r;nd  addin'=;  in  it*  pl.ai:e  the-,- 
v.H^r.r,  "(;.  2t0  I0(a,'  or  ^2IC.lUo.[Iil, 
\.'i.hif.be\/wr  ir,  rippiicr.ble";E!:id 

0.  P;ic)gnph  l'n){4l  is  n:{a'}'.iki  .i,n(! 
p.-:.r;igr'tph  (b)(5}  is  rede.signatr-'d  ar. 
p,u-.igrriph{|-.)(*). 

Tilt;  rmn'r.iori  r.'Mds  as  totfrtws 

fj  21 G..  t  'J    Riipaiiftirag  and  irsco  'dlKsaepinTq 

{\'>]  b'<H:onil<{-'(-:pi.trgn!ii:fie(r:iiy,  '   ''.  '^ 
(2)  Produc-tioa  and  menu  reixirds  ;»s 
n:^quln:Hl  nrrder  '^  210.  lf)a  ard 


production,  menu  and  nutrition  analysi.^. 
records  as  required  under  ^  210. 10. 

whu.hevsr  is  applicable 

■•*••* 

'.1  [n  210.1f>: 

I  Paragraph  (b)(1)  is  amended  t.y 
idding  the  words  "developed  ui 
k:i  ordi'nce  with  the  provisions  of 
'^  iVi  10  or  §  210.10.',  whichr-ver  i, 
•ipplu.ahle/'  after  the  words  "2l-dcty 
J."  1-^  menu"  whenever  they  :<ppedr,  itnd 

b  The  rtr.st  ser.ience  of  pur^gr.-iph 
i'  K  '■]  IS  revised  to  r^;.id  as  fotlTjws 

•§  2  E  3 .  ( 6    Food  S6r*»ca  ffi  anage^e^it 

I..)  •  *  • 

I !)  J\u  paynienf  is  to  he  ru.ide  Kir 
.rtivals  tls.tt  are  spoded  or  ui;wholer>fin>'- 
.;:•  tuae  of  delivery,  do  not  nie'.'t  df,t;dled 
•peMfir.ition.s  as  developed  by  the 
"  hiot  Sjod  authority  for  each  f<jod 
'  iiftponec.t'mena  item  ?pe<.ified  in 
'^Zii>  lU  or  210.101,  whichever  is 
tppbcyb'e,  or  do  not  otherwi.^;*-  n.t.>f'f  the 
r^'vurementsof  thecontr-iCf   *    ♦    * 


§2iia.l3    {[Amended] 
l'\.  Ui  210.1H: 

I  P.iragraph  (c)  introductory  text  i, 
iiaended  by  removing  the  number  "4' 
in  fhe  phra.se  "4-year  review  cycle" 
wherever  it  appears  and  adding  in  its 
place  the  number  "5"; 

b  The  first  sentence  oi  paragraph 
(cit  U  is  amended  by  removing  the 
uumher  "4"  in  the  phrase  '^-year 
review  cycle"  and  adding  in  its  place 
i-he  nuri'ber  ".5"  and  by  removing  the 
number  '5"  in  the  phra.se  "every  S 
years'  and  adding  in  its  place  the 
number  "6"; 

<:  P.iragraph  (c)(2)  is  an-.ended  by 
n-niuving  the  number  "4"  in  the  phrase 

4-year  cycle"  and  adding  in  ;Js  place 
i-h(-^  number  "5"; 

d  P...rngraph  (c){a)  is  amended  by 
nuTioyiiig  rhe  number  ".S"  in  tiie  phrase 
"'^•yf';;r  review  interval"  a.-id  adding  the 
rfiimber  'ft"  in  its  plare; 

e  P*rigraph  (d}{3)  is  amende i  by 
remr>ving  the  reference  fo  "21''.. :  ^igJU)" 
and  adding  in  its  place  u  rvrferetice  to 
'itir  I'najf'il-.and 

t  P.iragraph  (h)(2)  isarneirded  by 
r-?tnirjirrg  th^  reference  "5>  2 10  lu"  -Kirl 
■  idf.brig  in  its  pf-icft  a  rofer^.-m,.*'  to 
"'5  2UI  tO.^". 

t  *  [n  Z  10.19: 

_:>.  l^;;r.-;gmphs  (H)(t)  rhrou;4h  {^]{r,]  av 
nv.fe'jignated  as  paragraphs  (a)12) 
thr-Migh  (  d'H).  respe.::tively.  .ind  a  un* 
riar.;gr.iph  (ajfi!  is  added: ^ 

b  Newly  redesignated  p-.r^nrapb 
(.i)(2)  IS  revised; 

c   Che  last  sentence  in  newly 
iwlesigoated  paragn-iph  (aJCtJ  Is  revif^Kt. 
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remov 


ill  its 
sentei  ce 


d.  The  number  "4" 
serUence  of  newly 
paragraph  |a)(6)  is 
number  "5"  is  added 

e.  The  second 
(c)  introductory  text  is 

f.  A  new  sentence  is 
of  paragraph  (c)(1); 

g.  The  reference  to  " 
paragraph  (c)(6)(i)  is 
reference  to  "§  210.10a 
place;  and 

h.  The  word  "or"  is 
end  of  p>aragraph  (c)(6) 
the  end  of  paragraph  U 
removed  and  ";  or"  is 
and  a  new  paragraph  ( 

The  additions  and 
follows: 


n  the  second 


redi  «ignated 


revised 

added  at  the  end 

5  210.10'in 
rqmoved  and  a 
is  added  in  its 

emoved  at  the 
i),  the  period  at 
)(6)(ii)  is 

;  dded  in  its  place, 
](6)(iii)  is  added, 
revisions  read  as 


§  210.19    Additional  resf  onsibilities. 
(a)  Gvnt'ml  Program  nanagfint'iil. 


:es  a 


e' 

e\a 


ly 


th; 


tagei 


ens 


(1)  Compliance  with 
standards.  At  a  minim 
with  School  Year  1 
authorities  shall  meet  t 
.standards  established  i 
reimbursable  meals, 
(i)  Beginning  with 
99,  State  agencies  shall 
compliance  with  the 
nutrition  standards  ov 
At  a  minimum,  these 
be  conducted  once  eve 
may  be  conducted  at 
si:hool  food  authority  is 
an  administrative  rcvieiv 
with  §210.18.  State 
conduct  these  evaluat 
conjunction  with  tech 
V  i.sits,  other  reviews, 
State  agency  shall  asses 
analysis  for  the  last  con 
week  to  determine  if  thi 
authority  is  applying 
provided  in  s21(J.10tk 
appropriate.  Part  of  thi« 
shall  bean  independeii 
menus  and  production 
lifclermirr:  if  they  ( 
annlyP' '.  (onducted  by  t 
authcri'.T,  and  ifthemer 
ever  a  school  weuk.  vj 
nutrition  «,t jnriards  .srt  i 
*f210.1tH.i)- 

(ii)  If  the  menu  forlhf 
fails  to  meet  nny  cf  th>-  r 
R'a;Ki„-:rJ<;  set  fcrlh  in  ■>: 
.M.ht.'c!  toed  a;ith!i,'-it)  .sh 
with  the  a.<;  istanre  and  i 
till-  Siste  aiictK.y.  a  corrr 
plan  dos;p,Med  to  rei  tI^' 
dt.fic  ;tnf;ie>  The  Slafp  a 
monitor  Ih.e  schor^l  food 
execution  of  the  plan  to 
terms  of  the  corroctive 
niHt 


:th « 


1  W,l 


corres  )on 


jrr  ? 


ved 


and  the 
place; 
of  paragraph 


nutrition 
im,  beginning 
99ft  -99.  s«;hool  food 
le  nutrition 
§210.1()(a)for 

S<iiool  Year  1998- 
evaluate 
blished 

a  school  week, 
■nations  shall 
5  years  and 
same  time  a 
.s«:heduled  for 

in  accordan(,e 
cies  may  al.so 
s  in 
nlcal  assi.stance 
or  separately.  The 
the  nutrient 
pleted  school 
school  food 
methodology 
or  (I),  as 
s|a.s.sessment 
review  of 
ords  to 
d to  the 
esi:hooi  food 
I.  as  orfored. 
sponi^s  to  lht> 
irth  iu 


a  'e 


'  ai 


si:hi.K>l  \\t->:k 
iJrijjfij-j 
n».M5f.O.  thi- 
ill  d-'vp'oo, 
nnt  i>.T8!i(t»  (•{ 
tlvf  .Tt  t'c'n 
ho;.' 

n..y  s!;;ill 
nithi.Titv's 
;nsur*^  that  tbr 
lion  i>ian  are 


(iii)  If  a  school  food  authority  fails  to 
meet  the  terms  of  the  corrective  action 
plan,  the  State  agency  shall  determine  if 
the  school  food  authority  is  working 
towards  compliance  in  good  faith  and, 
if  so.  may  renegotiate  the  corrective 
action  plan,  if  warranted.  However,  if 
the  school  food  authority  has  not  been 
acting  in  good  faith  to  meet  the  terms  of 
the  corrective  action  plan  and  refuses  to 
renegotiate  the  plan,  the  State  agency 
shall  determine  if  a  disallowance  of 
reimbursement  funds  as  authorized 
under  paragraph  (c)  of  this  section  is 
warranted. 

(2)  Assurance  of  compliance  for 
fmances.  Each  State  agency  shall  ensun; 
that  s<;hool  food  authorities  comply 
with  the  requirements  to  account  for  all 
revenues  and  expenditures  of  their 
nonprofit  s«;hooI  food  service.  School 
food  authorities  shall  meet  the 
requirements  for  the  allowability  of 
nonprofit  school  food  service 
expenditures  in  accordance  with  this 
part  and,  as  applicable,  7  CFR  pari  301  ."j 
The  State  agency  shall  ensure 
compliance  with  the  requirements  to 
limit  net  cash  resources  and  shall 
provide  for  approval  of  net  cash 
resources  in  excess  of  three  months' 
average  expenditures.  Each  State  aiv^nt  y 
shall  monitor,  through  review  or  audit 
or  by  other  mean.s,  the  net  cash 
re.sources  of  the  nonprofit  .school  food 
.service  in  each  school  food  authority 
participating  in  the  Program.  In  the 
event  that  net  cash  resources  exceed  .1 
months'  average  expenditures  for  the 
.school  food  authority's  nonprofit  .school 
food  .service  or  such  other  amount  as 
may  be  approved  in  accordani*  with 
this  p;iragraph,  the  State  ageni;y  may 
require  the  s«;hool  food  authority  to 
reduce  the  price  children  arc  ch.irgeil 
for  lunches,  improve  food  quality  or 
lake  other  action  designed  to  improve 
the  nonprofit  .s«;hool  food  service,  in  the 
absMTice  of  any  such  action,  the  State 
ageiK.y  shall  ir.ako  adjustments  in  the 
rat»i  of  rein^bu.-sement  unt'."-  the 
Program. 

(.'U  lK}pro\t;d  luaiirr^fir.iiii  fjrcrtii ,  s 
'   *    '  ifa.substanti.Tl  nun(!,.rof 
children  v.  he  routjr.eiy  and  ov^r  a 
period  of  tiniij  do  net  i,ivor;ii,ly  accept 
a  partif.ular  nien-j  item,  rijturn  Uifiihr  or 
I  lioose  less  thiiij  all  icod  items/ 
J  onipiMnnts  or  food.s  and  nuMiii  j!:';us  ;.-s 
rji.lJionzed  uj)dcr§210.1t;io!(;i(ii)  or 
<»  2i'J,l(/:(f ).  poor  acM.'piani  0  r>l  ci  ri;:iii 
ri:i''-i!<  nui>  be  i5idi«..itt-l. 

*  •  ♦  -  , 

l-.]Fis(nl,:(tir.i   '    '    '  .'..,,i  .' i.j^j,.;- ;i  > 
slcill  fnke  fista!  :ii;!ioii  agai:i<l  scCluil 
Uk>1  .i-.jthoritics  fur  r!a;)-.i.^  for 
Rein-rbiirsenient  that  nrc  not  piOi:»;iIy 
iwyahle  under  this  pr.rt  i;ic.h.>(!inn.  if 


warranted,  the  disallowance  of  funds  for 
failure  to  take  corrective  action  in 
accordance  with  paragraph  (a)(1)  of  this 
section.  *   •   • 

(1)  Definition.  *  •  •  Fiscal  action  also 
includes  disallowance  of  funds  for 
failure  to  take  corrective  action  in 
accordance  with  paragraph  (a)(1)  of  this 
.se«:tion. 
•        •        •        •        • 

(6)  Exceptions.  •   »   • 

(iii)  When  any  review  or  audit  reveals 
that  a  .s<.hool  food  authority's  failure  to 
meet  the  nutrition  standards  of  §210.10 
is  unintentional  and  the  school  food 
authority  is  meeting  the  requirements  ot 
a  corrective  plan  developed  and  agreivl 
to  under  paragraph  (a)(l)(ii)  of  this 
section. 


Appendix  A  to  Part  210    [Amended] 

l.S.  In  Appendix  A  to  part  210, 
Alternate  Foods  for  Meals,  under 
Enri«-.hed  Macaroni  Products  with 
Fortified  Protein,  the  first  sentence  of 
paragraph  1(a)  is  amended  by  removin^^ 
the  reference  to  "§  210.10"  and  adding 
in  Its  placjs  a  reference  to  "§  210.10a". 

Ifi.  In  Appendix  A,  Alternate  Foods 
for  Meals,  under  Chee.se  Alternalt; 
Products, 

a.  Introductory  paragraph  1  is 
amended  by  removing  the  reference  to 
•■§  210.10"  and  adding  in  its  place  a 
referenc;e  to  "§  210.10a";  and 

b.  Paragraph  1(d)  is  amended  by 
removing  the  reference  to  "§  210.10" 
and  adding  in  its  plat.e  a  referent.e  tu 
"§  210.10a  ". 

17.  In  Appendix  A,  Alternate  Funds 
lor  Meals,  under  Vegetable  Protein 
Products: 

a  Introductory  paragraph  1  is 
amendtid  by  removing  the  nJerence  tu 
"210.10"  and  adding  in  its  place  a 
reference  to  "210  10a  "; 

b.  The  second  senteiu.e  of  porai,rajih 
Md)  is  an)endod  by  removing  the 
reference  to  "ZIO.IO"  ar.d  adding  in  its 
pku.e  a  refe-cnc  e  tc  "210.10a'  ; 
_    c.  Tilt;  first  .st;ntbMce  of  par;j;.4rjijjli  1{i"( 
if  amtiiidid  by  .removing  the  rcferenc*^  Ii 
•'210  10"  and  r-ridin-  i- its  pl;>r  -.'  a 
rrfVrena.' to  "2)0.10a"  ;  iitid 

d.  The  first  .S(ii,terit:e  of  p..r,j,;raph  >  i- 
itnicnd.'d  by  reno.  ir.e  i'je  r>  ien')ic(;  to 
■*§210.1f)"  and  adding  in  its  ;il.;ro  .* 
n.-fcT'  !i;(''.o"h  JlO.lfi.t". 

l;;.  In  .Apiiendix  Ctoi-'ari  2H.',  t  i.d.i 
Ni(triti(.;i  i>abel:i:g  Progr;,in: 

::  r.ir.;uia,Jj  2i,-\]  i.s  anvc-i.jJed  1,^ 
removi.'jg  iIk;  r:;fen;n»;e  to  '  llO.'jti"  ;;!kii 
ijdding  i/iii.s  p!.).- 1:  a  rc'ferciiM  l.j 
"210.1f:a", 

I).  Tlie  fir.,!  stutenct  of  pni;jgrapji 
:i(c)(2)  is  amended  by  removing  tlie 
nf.  KIM  (■  to  "^lOlO"  a',d  adding  in  H«: 
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place  a  reference  to  "210.10a"  and  by 
removipg  the  reference  to  "220.8"  and 
adding  in  its  place  a  reforp;,;  o  {^ 
"220.«a";  and 

c.  The  second  SKiiUMK.ii  o'  pai.it>raph 
r»  isa.niiji.'jed  by  n-niovin^  th;-  roforsace 
t<i  "210. ""i"  pod  adding  i:;  tl.s  piacf  a 
rcforenr-  •■-,  "2l0.1Ua"a!i:'  by  rf-movir-.f; 
die  rfciij.    .■  c'  to  "22":).H"  .lacl  addi::g  in 
its  place  '!  'Hference  t;>  "Z^M.Rr.". 

PART  2/:}-  SCHOOL  BPSIAKFAST 

1.  Ih';  ;''.'tl)ority  ci^iNin  is  r.^!vi,->;>d  tu 
read  as  foiiows: 

Authoru-}:  42  l.'.S.C:   17"  t,  J^?:).  unliw^; 
'-'.liiTwisn  n'jifd. 

2.  In  220.2: 

a.  Paragraph  (h)  i.>  anitMdud  by  adding 
the  words  "or  §  220. Ha,  whichever  h 
applicable."  after  the  ref.  f»-ru,«  to 
f)  220.8"; 

c.  Paragraph  (nd.  i):t;v'i';.:slv  iv  served, 
i.s  added; 

d.  A  new  paragraph  (p-i  j  is  added; 

e.  Paragraph  (i)  is  anu'iide;!  by  adding 
the  words  "or  §  22U.8a,  i>.  hic.'iever  is 
applicable."  after  U\<^  t'S-nui.a  fo 

■<}2i;;.8";  and 

f.  A  new  paragrapfi  (w-l)  is  adde.l 
The  additions  read  .is  ttilln-.v.';: 

§  220.2    Definitions. 

*         «         *         •         . 

(ni)  Menu  ittm  meati.s,  undc-r  Nutrient 
Standard  Menu  Planning  or  Assisted 
Nutrient  Standard  Menu  FiatHting,  any 
single  food  or  conibinatiuu  i.f  foods.  All 
menu  items  or  foods  r>','"ered  as  part  of 
the  reimbursable  meal  fj..iy  he 
co.isidered  as  conthbuti.'.g  tow.ird,^ 
meeting  the  nutrition  stnndatd.s 
provided  in  §220.R(b).  except  for  (hose 
foods  that  are  considen>d  as  foods  of 
minimal  nutritional  vali;e.is  provided 
for  in  §220.2(i-l)  which  are  not  offered 
a,s  pdft  of  a  menu  item  in  a  reimbursable 
meal.  For  the  purposes  of  a 
reimbursabie  meal,  a  mininnitn  of  three 
menu  items  must  be  offe-'ed.  one  of 
which  must  be  an  entree  (a  •;ombinatiori 
of  foods  or  a  single  food  item  that  is 
offered  as  the  main  cotirsf )  md  one 
must  be  fluid  milk. 

(f>-l)  Nutrient  Standaal  Mfini 
Planning/Assisted  Xutiiurt  Standard 
Mnnii  Planning  means  a  way  (o  develop 
nie;ds  ba.sed  on  the  analysis  of  rtutrients 
which  would  require  scliuol  hre.ikfasts, 
when  averaged  over  a  school  week,  to 
(iu)et  specific  levels  for  a  sei  of  key 
ii-.itrients  and  calorics  r.srtu  r  fh.in  a 
s{»ecific  set  of  food  cate;>or;»s  Analysts 
v>f  die  menu  items  and  foods  shall  he 
bii.sed  on  averages  that  wdl  he  weighted 
by  production  quantities  as  offered  to 
fhe  student.s.  Such  analysis  is  nnr..ially 


done  by  a  school  or  a  school  food 
authority.  However,  for  the  purposes  of 
Assisted  Nutrient  Standard  Menu 
Plap.iiig.  nit.nu  planning  and  aiialysis 
ir;  r.ompleUid  by  ether  entities  and  .shall 
iuco'pnrfite  the  produc'icn  q-jontitios 
neet!ed  to  a-conuncdaid  die  spocifii: 
f:;n.-icv  reqi;ire:"r,2ats<i!  j  particular 
sc'.'oo!  -^r  >-  ihool  food  audio.-i'y. 

(w   ij  o;..';. -t;.'  iwek  lii  ,.ins  the  p-:ri,>fi 
ot  ti.'iie  usi  d  as  the  b'iSi;,  for  di.'!eruirri(ng 
r.otri-nt  k vcis  cf  ihe  n.nnu  and  inr 
conducting  Nitrient  S*-f»d',rd  Menu 
Pbnning  or  Assi:;lcd  .Nvi.-ie.nt  Stuidard 
Mono  PUutuing  for  bieakfosls.  Tin: 
period  week  siiall  he  a  minimum  ol 
thro  :  days  .ind  a  ma.xim.um  of  suven 
days.  Weeks  in  w  hich  breakfasts  an? 
offured  less  than  three  times  shad  Ui 
comhiiieil  with  either  the  previous  (»i 
tre  conting  v.-pok. 
»         *         •         »         * 

§  220  7    [Amended] 

.1.  In  220-7,  paragraph  (e)(2)  is 
f!iiiL'nd»id  by  adding  the  words  "or 
§220.8.1.  whichever  is  applicable, '"  ntw.r 
the  refen;?i«  e  to  "§220.8". 

5  223  8    [Redesignated  as  §  220.SAJ 

4.  Set;tion  22t).8  is  redesignat-jtl  its 
§  220.Ha  and  a  new  §  220.8  is  added  f.i 
re.id  ns  follows; 

§  220.8    Niitrition  standards  for  breakfast 
an-l  msnu  planning  systems. 

(a)  Brt-cikfasis  for  very  young  rbildn-n 
Meals  for  infants  and  very  young 
childifcc.  fa^jes  birth  to  24  months)  wbr, 
are  parricipating  in  the  Program  sh  ill 
meet  the  requirements  in  §220  8a!  "i)  (!>) 
,ind  (cj. 

(b)  Nutrtti.'yn  standards  for  hrcal-J'isl-, 
for  children  age  2  and  over.  School  f(  od 
authorities  shall  ensure  that 
participating  schools  provide  nntnfiou. 
and  well-br'KiiH:ed  breakfasts  to  chddrett 
age  2  and  o-.-r  based  on  the  nutrition 
standards  provided  in  this  set;tic.'-  F.n 
the  purposes  of  this  .section,  the 
nutrition  standards  are: 

(1)  EVo'.  jsion  of  one-fourth  of  tin- 
R<>(:0(nmdndt-d  Dietary  Allowances 
(Ivf)A)  of  protein,  calcium,  iron,  vitunu. 
A  and  vttantin  C  to  the  applicable ;  gf^ 
gr»)ups  in  accordance  with  the  Miriirnnir' 
Nutrient  h'\ .-'Is  for  School  Brea'e  ^ivK  l'< 
pir-igraph  !e!'l)  of  this  section; 

(2)  Provision  of  the  breakfast  energy 
rdlowancps  for  children  in  accordar.i;f 
with  the  -ige  gmups  in  the  Minin:uni 
N'ltm-nt:  (*-v;-!^  for  Srhiiol  Bn'ukfii-it'^  i r, 
p.irHgr,i(ih  (e,t(l)  of  this  section. 

('tj  rhrt.ippiicable  1090  Diet.iry 
Guidelines  fur  Americans  which  ire 

(i)  K.it  a  varittty  of  foods; 

(ii)  f.iirtit  tot  il  fat  to  M  pen  erif  ot 
calories; 


(Iii)  Limit  saturated  fat  to  less  than  10 
p)crt:ent  of  calories; 

liv)  Choo,so  a  diet  low  in  chole.sferol; 

(vj  Choose  a  diet  with  plenty  of 
vegelcbles.  fruiis.  and  orain  |)roduc'.s; 
and 

(vi;  l,'.^e  .sail  and  sodium  in 
aiiU'ration;af'i 

{•ti  'i  ui,*  f jlljA'Ing  metis'!r»!s  of 
r  ■..uiplt.-jiico  '.'  i:h  the  1990  Dictrry 
f  UiivlcliTiSs  fcr  Americniis: 

(;.'  A  limit  d  the  percent  of  calories 
f-Lft.  ic-Ia!  fu!  f,  30  percent  [snsed  en  the 
.::iii.il  oiunbiE.'  of  calori ;;,  of-'croJ; 

(ii)  h  limit  '>•:»  the  percent  of  calories 
from  s.>tnrc?e'i  tat  to  less  lb  n  10 
'•••r.  er.t  based  on  th?  a(  tu.-|  r!«!n:ber  of 
•  "ilcnis  'jfferrd; 

(lid  A  raductioi;  cf  t'u;  levels  of 
-;<diiim  and  cholesterol;  and 

liv)  .\t\  increase  in  the  i*v.;l  of  dietary 
■drrr 

(c)  G>-r,nra!  requimnu-nts  for  school 
l-:r:ukf::.<tsfor  children  ngr  2  and  nvrr. 
il)  in  order  to  qualify  fcr 
rritnl'-.irsement.  breakfa.^l;^.  as  oiTe.-od  by 
pjricijiiiting  .schools,  shall,  at  a 
rr.'uirTium.  meet  the  nutrition  standards 
in  par.ngr."ph  (b)  of  this  sei:t:on  when 
<.'.'. Mged  over  each  si.bo.>l  week. 

(2!  School  food  authorities  sh.'di 
j;r:s:i<8  that  each  break!a,sl  is  priied  as 
.  « tsnU.  Fvcept  as  otlierwiho  f>rovidetl 
herfin  school  food  autiio.'ities  shall 
fn.sure  that  sufficiefit  quantities  (dn-enu 
item.;  ai-d  foods  are  planned  and 
pHHliiced  so  thai  broakfa-ts  met^t.  at  a 
r..!ftimum,  Iho  nutrition  st.nndtrris  in 
r»;<r.-,i'.-uph  (b)  of  this  swjtion 

{ '.)  School  food  authorities  sImII 
•nsnr-^  that  breakfasts  arf;  pl.mned  and 
p.-odticed  rn  the  basis  of  partii;ip.:tion 
trends,  with  the  objective  of  pro\  iding 
o'le  reimbursable  breakfast  per  child  per 
d.iy  Any  excess  breakfa.sts  th.il  are 
P>>d;K  ed  may  ba  offered,  but  shall  not 
iiv  claimed  for  reimbursement  ntnl'-r 
'■^  220  9. 

I'd)  Ntilritional  criteria  fort.:,   iklhsts 
!■■'■  .hildren  agf  2  and  over.  In  order  to 
!-ec»-ive  reimbursement.  si;hool  food 
.uifhorities  .shall  ensure  that 
participating  .schools  provide  bre.-jkl.isSs 
•'>!  I  h.ldrf^n  age  two  and  ovur  in 
.  (.!  o.'^dance  with  the  nutrition  s?  snd  ird.-. 


■''■  f '■"-•graph  (b)  of  this  section 

1 1 J  Ti:e  nutrients  of  breakfists  >h.dl. 
i.h','i;  averaged  over  each  sc  };(>nl  wj-ck, 
rrie.'»  t[\v-  requirements  in  the  t.dilM 
Mta!;anm  Nutrient  h-vels  jnr  Schocf 
Hrrdkln^Js,  in  paragr.-^ph  ('d(l)  of  this 
.»!.ti.wi  tor  children  of  each  ige  group 

il]  Pr(;duction,  menu  vind  mitritiona' 
..nalysis  n«:ords  shall  be  Ht.iic.falned  by 
s-  hiifds  to  demonstrate  th.:t  hnnkfast  /as 
iiift  red  (nj-et  the  nutriiuni  >t,tftdards 
prrtvided  in  paragraph  (b)  ot  tfus  set  l!ii.i 
aid  die  nutrient  levels  ior  children  of 
ci!  ft  ,.gf;  group  in  the  f.td*-.  Mimtntrr: 
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Nutrient  Levels  for  School 
paragraph  (e)(1)  of  this 
(3)  Schools  with  chiJ 
participate  in  the  prograi  n 
that  the  nutrition  standa 
paragraph  (h)  of  this  sect  on 
except  that,  such  schools 
option  of  either  using  tin 
calorie  levels  forchildre 
the  table,  Minimum  Nuiitent 
School  Breakfasts,  in  par  igraph 
this  section  or  developin 


Breakfasts,  in 
section. 

ge  2  who 
shall  ensure 
s  in 

are  met 
have  the 
RDAand 
agos  3-6  in 
Ln-eh  for 
{s)(l)of 
separate 


Nu  rients  and  Eriergy  Allowances 


rr  an* 


Energy  allowances/calories 
Total  fat  (as  a  percent  of  acfilal 
TofaJ  saturated  iat  (ac  2  perc 

RDA  for  protein  (g)  

RDA  for  calcium  (mg)  .. 

RDA  for  iron  (mg)  

RDA  for  vitamin  A  (RE) 
RDA  for  vitamin  C  (mg) 


'  Less  than  or  equal  to  30"/ 
^Less  trian  10%  of  actual 


of  actual  calories  offered, 
dalones  offered. 


thrse 


<  ne 


CO  tsi 


1) 


(2)  A  reimbursable  brea 
include  a  minimum  of . 
as  defined  in  §220.2{m). 
shall  be  fluid  milk  as  a  be  - 
on  cereal,  or  a  combinatiofi 
menu  items  or  foods  of 
the  reimbursable  meal  i.._ 
considered  as  contributin) 
meeting  the  nutrition  stan 
for  those  foods  that  are 
of  minimal  nutritional  val 
provided  for  in  §  210.2(i-. 
not  offered  as  part  of  a  me 
reimbursable  meal.  Breakf .., 
offered,  shall  independent  y 
established  nutrient  stand 
aversged  over  a  school  we  ; 

(f)  hi  ilk  requirement  for 
2-17.  A  serving  of  milk  as 
on  cereal  or  used  in  part 
purpose  shall  be  a  menu  i, 
bruakfasts.  Schools  shall  t 
the  minimum  required  ser  ' 
niiikin§220.8afa)(2)and 
requirements  for  milk  in  «i 
§  2::o.8.'.'(g). 

(g)  Offer  versus  serve.  Ec 
participating  school  shall  _ 
students  at  least  three  men 
required  by  paragraph  (ej( 
section.  Under  offer  vc-rsu; 
high  students  are  required 
least  two  of  the  three  men 
discretion  of  the  school   _ 
students  below  the  senior 
may  also  participate  in  o 
serve.  The  price  of  a  reim 
breakfast  shall  not  be  affe^ 
student  declines  menu  i 


ftr 
iti 


111 


focd 


)ffer 


ecf  ?d 


iten  s 


requirements  for  this  age  group.  The 
methodology  for  determining  such 
levels  will  be  available  in  menu 
planning  guidance  material  provided  by 
FNS. 

(e)  Bequiremcnts  for  meals  for 
children  ages  3-17.(1)  Schools  that  are 
able  to  offer  meals  to  children  based  on 
nutrient  levels  reflecting  one  of  the  four 
age  level  in  the  table  in  this  paragraph 
should  do  so.  Schools  that  cannot  offer 
niecls  to  children  on  the  basis  of  age 


Minimum  Nutrient  Levels  for  School  Breakfasts 


levels  in  the  table  in  this  paragraph 
shall,  under  Nutrient  Standard  Menu 
Planning  or  Assisted  Nutrient  Standard 
Menu  Planning,  adjust  the  established 
levels  following  guidanc:e  by  FNS  or.  if 
only  one  age  is  outside  the  established 
level,  use  the  level  provided  for  Iho 
majority  of  children.  Schools  shall 
ensure  that  breakfasts  are  offered  with 
the  objective  of  providing  the  per 
breakfast  minimunis  for  each  ago  level 
as  .specified  in  the  following  table: 


total  food  energy) 

of  actual  total  food  energy) 


Group  I 

ages  3-6 

years 


419 
(') 

5.50 

200 

2.5 

119 

11.00 


Group  II 

ages  7-10 

years 


500 

(') 

{■) 

7.00 

200 

2.5 

175 

11.25 


Group  III 

ages  11-13 

years 


538 
(') 

e) 

11.25 
3C0 
3.4 
225 

12.50 


Group  IV 

ages  14-17 

years 


625 
(') 

12.50 
300 
3.4 
225 

1440 
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be 
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iards,  except 
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beverage  or 
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I  items  its 
Jot  this 
sen.'e,  senior 
0  take  at 
items.  At  the 

authority, 
igh  level 

versus 
rsable 
ifa 

or  accepts 


smaller  portions.  State  educational 
agencies  shall  define  "senior  high." 

(h)  Choice.  To  provide  variety  and  to 
encourage  consumption  and 
participation,  schools  should,  whenever 
possible,  provide  a  selection  of  foods 
and  types  of  milk  from  which  children 
may  make  choices.  When  a  school  offers 
a  selection  of  more  than  one  type  of 
breakfa.st  or  when  it  offers  a  variety  of 
foods  and  milk  for  choice  as  a 
reimbursable  breakfast,  the  school  shall 
offer  all  children  the  sa.me  selection 
regardless  of  whether  the  children  are 
eligible  for  free  or  reduced  price 
breakfasts  or  pay  the  school  food 
authority  designated  full  prit.fl.  The 
st:liool  may  establish  different  unit 
prices  for  each  type  of  breakfast  offered 
provided  that  the  benefits  made 
available  to  children  eligible  for  free  or 
reduced  price  breakfasts  ani  not 
affected. 

(i)  Suhstitutions.  Schools  shall  make 
substitutions  for  .studenis  who  .are 
considered  to  have  disabilities  under  7 
CFR  part  15h  in  accQrd.->nce  with 
§22()8a(q. 

(i)  \hitrient  Standard  Menu  I'lunnui^/ 
Assisted  Nutrient  Standard  Menu 
Planning  for  children  age  2-17.  hi  ordrjr 
to  assure  that  school  breakfasts  meet  the 
nutritional  standards  provided  in 
paragraph  (b)  of  this  section,  nutrient 
analysis  shall  be  conducted  on  all  foods 
offered  as  part  of  a  reimbursable  meal. 
Such  analysis  shall  be  over  the  course 
of  each  school  week.  The  school  food 
iuithority  shall  either  independently 


conduct  Nutrient  Standard  Menu 
Planning  or  shall  request  that  the  Stale 
agency  allow  Assisted  Nutrient 
Standard  Menu  Planning. 

(1)  The  National  Nutrient  Database 
and  software  specifications,  (i)  Nutrient 
analysis  shall  be  based  on  information 
provided  in  the  National  Nutrient 
Database  forQiild  Nutrition  Programs. 
This  database  shall  be  incorporated  into 
software  used  to  conduct  nutrient 
analysis.  Upon  request,  FNS  will 
provide  information  about  the  dalaba.se 
to  software  companies  that  wish  to 
develop  school  food  service  .softwan; 
sy.sfems. 

(ii)  Any  software  used  to  conduit 
nutrient  analysis  shall  be  evaluated  and, 
as  submitted,  been  determined  to  meet 
the  minimum  requirements  estab!i.s!u-d 
by  FNS  I.'ovvever,  su(;h  review  docs  :!ol 
constitute  endorsement  by  FNS  cr 
USDA.  S'uch  software  shall  provide  Ihe 
•apabiiily  to  perform  all  functions 
rfiq.iired  after  the  basic  data  has  been 
entered  including  calculation  of 
weighted  averages  as  required  by  (jj[2j 
of  this  section. 

(2)  Determination  ofw/eightvd 
averages,  (i)  Foods  ottered  as  part  of  ii 
reimbursable  meal  shall  be  analyzed 
based  on  menu  items,  portion  sizes,  oiid 
projected  serving  amounts  and  shall  be 
weighted  based  on  their  proportiojiate 
contribution  to  the  meals.  Therefore, 
foods  more  frequently  selected  will  ' 
contribute  more  nutrients  than  foods 
whic:h  are  less  frequently  selected.  Such 
weighting  shall  be  done  in  accordance 
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with  guidance  issued  by  FNS  as  well  as 
that  provided  by  the  software  used. 

(iij  An  analysis  of  all  menu  items  and 
foods  offered  in  the  menu  over  each 
school  week  shall  be  computed  for 
calories  and  for  each  of  the  following 
nutrients:  Protein:  vitamin  A;  vitamin  C; 
iron;  calcium;  total  fat;  saturated  fat;  and 
sodium.  The  analysis  shall  also  include 
the  dietary  components  of  cholesterol 
and  dietary  fiber. 

(3)  Comparing  average  daily  levels. 
Once  the  procedures  of  paragraph  (j)(2) 
of  this  section  have  been  completed,  the 
results  shall  be  compared  to  the 
appropriate  age  group  level  for  each 
nutrient  and  for  calories  in  the  table, 
Minimuw  Nutrient  Levels  for  School 
Breakfasts,  in  paragraph  {e)(l)  of  this 
section.  In  addition,  comparisons  shall 
be  made  to  the  nutrition  standards 
provided  in  paragraph  (b)  of  this  section 
in  order  to  determine  the  degree  of 
conformity. 

(4)  Adjustments  based  on  students' 
selections.  The  results  obtained  under 
paragraph  (j)(2)  of  this  section  shall  be 
used  to  adjust  future  menu  cycles  to 
accurately  reflect  production  and 
student  selections.  Menus  will  require 
further  analysis  and  comparison, 
depending  on  the  results  obtained  in 
paragraph  (j)(2)  of  this  section  when 
production  and  selection  patterns 
change.  The  school  food  authority  may 
need  to  consider  modifications  to  the 
menu  items  and  foods  offered  based  on 
student  selections  as  well  as 
modifications  to  recipes  and  other 
specifications  to  ensure  that  the 
nutrition  standards  in  paragraph  (b)  of 
this  section  are  met. 

(5)  Standardized  recipes.  Under 
Nutrient  Standard  Menu  Planning, 
standardized  recipes  shall  be  developed 
and  followed.  A  standardized  recipe  is 
one  that  was  tested  to  provide  an 
established  yield  and  quantity  through 
the  use  of  ingredients  that  remain 
(onstant  in  both  measurement  and 
preparation  methods.  USDA/FNS 
standardized  recipes  are  included  in  the 
National  Nutrient  Database  for  the  Child 
Nutrition  Programs.  In  addition,  local 
standardized  recipes  used  by  school 
food  authorities  shall  be  analyzed  for 
their  calories,  nutrients  and  dietary 
components  and  added  to  the  local 
database  by  that  school  food  authority. 

(6)  Processed  foods.  Unless  already 
included  in  the  National  Nutrient 
Database,  the  calorie  amounts,  nutrients 
and  dietary  components,  in  accordance 
with  paragraph  (j)(2)(ii)  of  this  section, 
of  purchased  processed  foods  and  menu 
items  used  by  the  school  food  authority 
shall  be  obtained  by  the  school  food 
authority  or  State  agency  and 
incorporated  into  the  database  at  the 


local  level  in  accordance  with  FNS 
guidance. 

(7)  Substitutions.  If  the  need  for 
serving  a  substitute  food(s)  or  menu 
item(s)  occurs  at  least  two  weeks  prior 
to  serving  the  planned  menu,  the 
revised  menu  shall  be  reanalyzed  based 
on  the  changes.  If  the  need  for  serving 
a  substitute  food(s)  or  menu  item(s) 
occurs  two  weeks  or  less  prior  to  serving 
the  planned  menu,  no  reanalysis  is 
required.  However,  to  the  extent 
possible,  substitutions  should  be  made 
using  similar  foods 

(k)  Assisted  Nutrient  Standard  Menu 
Planning.  (1)  For  school  food  authorities 
without  the  capability  to  conduct 
Nutrient  Standard  Menu  Planning,  as 
provided  in  paragraph  (j)  of  this  section. 
menu  cycles  developed  by  other  sources 
may  be  used.  Such  sources  may  include 
but  are  not  limited  to  the  State  agency, 
other  school  food  authorities, 
consultants,  or  food  service 
management  companies. 

(2)  Assisted  Nutrient  Standard  Menu 
Planning  shall  establish  menu  cycles 
that  have  been  developed  in  accordance 
with  paragraphs  (j)(l)  through  (j)(6)  of 
this  section  as  well  as  local  food 
preferences  and  local  food  service 
operations.  These  menu  cycles  shall 
incorporate  the  nutrition  standards  in 
paragraph  (b)  of  this  section  and  the 
Minimum  Nutrient  Levels  for  School 
Breakfasts  in  paragraph  (e)(1)  of  this 
section.  In  addition  to  the  menu  cycle, 
recipes,  food  product  specifications  and 
preparation  techniques  shall  also  be 
developed  and  provided  by  the  entity 
furnishing  Assisted  Nutrient  Standard 
Menu  Planning  to  ensure  that  the  menu 
items  and  foods  offered  conform  to  the 
nutrient  analysis  determinations  of  the 
menu  cycle. 

(3)  If  a  school  food  authority  requests 
Assisted  Nutrient  Standard  Menu 
Planning,  the  State  agency  shall 
determine  if  it  is  warranted.  At  the 
inception  of  any  approved  use  of 
Assisted  Nutrient  Standard  Menu 
Planning,  the  State  agency  shall  approve 
the  initial  menu  cycle,  recipes,  and 
other  specifications  to  determine  that  all 
required  elements  for  correct  nutrient 
standards  and  analysis  are  incorporated. 
The  State  agency  shall  also,  upon 
request,  provide  assistance  with 
implementation  of  the  chosen  system. 

(4)  After  the  initial  service,  the 
nutrient  analysis  shall  be  reassessed  in 
accordance  with  paragraph  {j)(2)  of  this 
section  and  appropriate  adjustments 
made. 

(5)  Under  Assisted  Nutrient  Standard 
Menu  Planning,  the  school  food 
authority  retains  final  responsibility  for 
ensuring  that  all  nutrient  standards 


established  in  paragraph  (b)  of  this 
section  are  met. 

(I)  Compliance  with  the  nutrition 
standards.  If  the  analysis  conducted  in 
accordance  with  paragraphs  (j)  and  (k) 
of  this  section  shows  that  the  menus 
offered  are  not  in  compliance  with  the 
nutrition  standards  established  in 
paragraph  (b)  of  this  section,  actions, 
including  technical  assistance  and 
training,  shall  be  taken  by  the  State 
agency,  school  food  authority,  or  school, 
as  appropriate,  to  ensure  that  the 
breakfasts  offered  to  children  comply 
with  the  established  nutrition  standards. 

(m)  Nutrition  disclosure.  School  food 
authorities  are  encouraged  to  make 
information  available  indicating  efforts 
to  meet  the  nutrition  standards  in 
paragraph  (b)  of  this  section,  such  as 
publicizing  the  results  of  the  nutrient 
analvsis  of  the  school  week  menu  cycle. 

(n)  Implementation  of  nutrition 
standards  and  Nutrient  Standard  Menu 
Planning/Assisted  Nutrient  Standard 
Menu  Planning.  (1)  At  a  minimum,  the 
provisions  of  this  section  requiring 
compliance  with  the  nutrition  standards 
in  paragraph  (b)  of  this  section  shall  be 
implemented  no  later  than  the 
beginning  of  School  Year  1998-99. 
However,  schools  and/or  school  food 
authorities  may  begin  to  implement  any 
or  all  of  the  provisions  in  this  section 
with  prior  approval  of  the  Slate  agency. 

(2)  Prior  to  School  Year  1998-99. 
State  agencies  shall  require  school  food 
authorities/schools  to  implement 
Nutrient  Standard  Menu  Planning  or 
Assisted  Nutrient  Standard  Menu 
Planning  for  the  School  Breakfast 
Program  at  the  same  time  it  is 
implemented  for  the  National  School 
Lunch  Program  and  in  accordance  with 
the  terms  of  §  210.10(o)  of  this  chapter. 

5.  The  section  heading  of  newly 
redesignated  §  220.8a  is  revised  to  read 
as  follows: 

§  220.8a    Breakfast  components  and 
quantities  lor  the  meal  pattern  and  for  very 
young  children. 


§220.9    [Amended] 

6.  In  §  220.9.  the  first  sentence  of 
paragraph  (a)  is  amended  by  adding  the 
words  "or  220.8a.  whichever  is 
applicable,"  after  the  reference  to 
"§220.8". 

§220.14    [Amended] 

7.  In  §  220.14,  paragraph  (h)  is 
amended  by  removing  the  reference  to 
"§  220.8  (a)(1)"  and  adding  in  its  place 
a  reference  to  "§  220.8a(a)(l)". 

Appendix  A  to  Part  220    [Amended] 

8.  In  Appendix  A  to  part  220. 
Alternate  Foods  for  Meals,  under 
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Appendix  C  to  Part  220 

9.  In  Appendix  C  to 
Nutrition  (CN)  Labeh 

a.  Paragraph  2(a)  is 
removing  the  reference 
replacing  it  with  a 
"210.10a"; 

b.  The  first  sentence  o 
3(c)(2)  is  amended  by 
reference  to  "210.10"  a 
place  a  reference  to  "2l( 
removing  the  reference 
adding  in  its  place  a  re 
"220.8a  •;  and 

c.  The  second  sentenci 
6  is  amended  bv  removi 
to  "210.10'  and  adding 
reference  to  "210.10a"  a 
the  reference  to  "220.8" 
its  place  a  reference  to  ' 

Dated:  June  6.  1994 

Ellen  Haas, 

Assistant  St^retory  for  Food 
Service 

Regulatory  Cost^Benefil ,  Assessment 

1.  Title:  National  Scbo(  il  Lunch  and 
School  Breakfast  Progran  :  Nutrition 
Objectives  for  School  Me 

2.  Background:  This  ru 


nutrition 
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e  proposes  to 
amend  the  regulations  ou  [lining  the 
nutrition  stnndards  for  th  ?  National 
School  Lunch  and  Schoo  Break fa.st 
Programs.  Specifically,  th  is  proposal 
would  update  the  current 
standards  to  incorporate 
Guidelines  for  Americans  -.vhich  reflect 
medical  and  scientiHc  co:  isensus  on 
proper  nutrition  as  a  vital  element  in 
lisease  prevention  and  io  ig  term  health 
promot^o'i.'  This  proposa  would  also 
adopt  n;  a!  planning  base  1  on  analysis 
of  key  nutrients  (Nutrient  Standard 
Menu  Planning  or  A<;siste  J  Nutrient 
Standard  Menu  Planning)  in  lieu  of  the 
current  meal  pattern.  The  e  changes 
would  be  implemented  n(  later  than 
July  1.  1998.  In  recognitio  i  of  the 
importance  of  reinventing  and 
streamlining  government   >rograms,  this 
p.-oposal  would  also  redu<  e  various 
burdens  associated  with  tie  ,s(,hool  meal 
programs  and  would  mod  fy  the  review- 
requirements  for  the  Natic  rial  School 
Lunch  Pro}iram  to  ensure  ;  dequate 
oversight  of  the  proposed  ipdaled 
nutrition  standards. 

3.  Statutory  Authontv:  ^  ational 
School  Lunch  Act  (42  US  C.  1751- 
1 760.  1 779)  and  Child  Nut  it  ion  Act  of 
1966  (42  Li.S.C  1773.  177«) 
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4.  Cost/Benefit  Assessment  of 
Economic  and  Other  Effects: 

a.  Costs  To  Produce  a  Meal: 

A  nationally  representative  sample 
included  in  the  School  Lunch  and 
Breakfast  Cost  Study  found  an  average 
food  cost  of  $0.72  for  school  meals 
prepared  under  the  current  meal 
pattern,  rounded  to  the  nearest  whole 
cent.  Cost  data  from  this  study  were 
used  to  estimate  the  cost  of  two  weeks 
of  sample  menus  developed  under  the 
requirements  for  Nutrient  Standard 
Menu  Planning  in  the  proposed  rule. 
The  analysis  found  an  average  food  cost 
of  $0.72  per  meal  when  rounded  to  the 
nearest  whole  cent  ^.  These  sample 
menus  were  developed  for  elementary 
and  high  school  students  using  foods 
and  recipes  common  to  the  National 
School  Lunch  Program  (NSLP).  When 
planning  the  sample  menus,  milk  was 
constrained  to  provide  eight  fluid 
ounces  with  each  meal,  to  include  milks 
of  various  fat  levels  and  a  mix  of 
flavored  and  unflavored  milk. 
Additional  weeks  of  menus  could  have 
been  developed  at  similar  cost,  but 
analysis  of  two  weeks  of  sample  menus 
was  deemed  sufficient  to  demonstrate 
that  nutrient  targets  could  be  met  at 
current  food  cost.  It  would  also  have 
been  possible  to  have  further  reduced 
the  cost  of  the  sample  menus,  for 
example  by  substituting  lower  cost 
items  or  using  smaller  portions  of 
relatively  expensive  items  such  as 
yogurt  and  fish  sticks.  The  lower  end  of 
the  cost  range  of  sample  menus  was 
about  28  percent  below  the  two  week 
average  food  cost.  The  sample  menus 
were  developed  using  foods  and  recipes 
already  in  common  use  in  NSLP,  such 
as  those  from  "Quantity  Recipes  for 
School  Food  Service"-'.  Thev  did  not 
reflect  the  potential  .saving<;  v.  hich  may 
be  realized  when  market  fo.n  ts 
stimulate  development  of  new  luwer  fat 
foods  and  recipes.  Increased  demand  for 
foods  lower  in  fat,  saturated  fat.  sodium 
and  cholesterol  are  expected  to  increase 
availability  of  these  foods  in  the  future. 
Such  new  foods  and  recipes  should 
provide  greater  flexibility  to  N,SLP  menu 
planners,  and  may  facilitate  further 
moderation  of  meal  cost  and  food 
components  such  as  sodium  and 
cholesterol  where  appropriate. 

The  sample  menus  include 
ingredients  that  are  fresh  and  those  that 
are  processed  into  more  convenient, 
labor  saving  forms,  such  as  frozen. 
Examples  of  processed  foods  used  in  the 
sample  menus  include  popular  food 
items,  pizza  and  chicken  nuggets. 
Although  these  items  were  used  le.ss 
often  than  currently  offered,  by  using 
foods  and  recipes  common  to  ihe  NSLP, 


Federal  Register  /  Vol.  59.  No.  Ill  /  Friday.  June  10.  1994  /  Proposed  Rules 


the  sample  menus  look  similar  to  meals 
currently  offered  .to  students.  By  their 
preexisting  use  in  NSLP,  school  food 
service  personnel  have  already 
demonstrated  that  these  food  items  can 
be  prepared  in  Ihe  time  available  to 
prepare  current  school  lunches,  and 
similarly  indicate  that  the  staff  with  Ihe 
skills  needed  to  prepare  these  foods  are 
already  available.  In  addition,  the 
equipment  needed  for  food  storage  and 
preparation  is  either  already  available, 
or  schools  operating  under  the  present 
rules  have  demonstrated  that  such 
equipment  can  be  obtained  within  the 
existing  reimbursement  rates.  Therefore, 
even  though  the  costs  of  labor, 
equipment,  and  admini.stration  were  not 
specifically  analyzed,  the  manner  in 
which  the  sample  menus  were 
developed  provides  confidence  that 
non-food  costs  of  the  NSMP  sample 
menus  are  expected  to  be  similar  Io 
those  already  experienced  in  NSLP 
operation.  FNS  will  continue  to  explore 
cost  impacts.  The  evaluation  of  the 
Nutrient  Standard  Menu  Planning 
Demonstration  will  examine  the 
reported  costs  of  school  food  service 
operations  associated  with 
implementing  NSMP.  This  evaluation 
will  examine  total  meal  production 
costs  and  will  analyze  separate 
components  (food,  labor,  other  costs). 

By  definition,  the  average  results 
reported  above  mean  that  some  si  hool 
districts  would  be  expected  to 
experience  food  costs  for  the  sample 
menus  that  vary  considerably  from 
those  reported  above.  This  is  not 
different  from  the  current  situation 
because  there  is  already  a  wide  ranpe  oi 
food  costs  due  to  factors  such  as 
economies  of  size,  geographic  vnr.^lion 
in  delivery  and  labor  costs,  and  loi  .1 
market  conditions. 

b  Market  Effects 

To  e.stimate  market  effects  a 
mathematical  model  was  developed  to 
incorporate  information  on  the  itr.iU. 
amounts,  nutrient  content,  and  coMs  oi 
foods  served  in  schools  lunches.  The 
model  uses  all  of  this  information  ;>r.ti 
seeks  a  solution  which  minimizes,  ir,e 
changes  in  current  amounts  of  U^ii^ 
served  in  NSLP  meals  and  also  n;i-e:.s 
the  nutrition  objectives  set  forth  ir,  :.',. 
Dietary  Guidelines  and  adds  no 
additional  costs  to  food  purchr^se*  The 
model  con.strains  food  offerings  ^nd 
recipes  to  those  a(,tua!ly  used  in 
schools.  However,  the  meal  paitt-ru  is 
allowed  fo  deviate  from  the  current 
regulations  regarding  food  groups  one 
portion  sizes  as  long  as  it  meets  at  lf.:M 
one-third  the  RDA  for  all  nutrients.  In 
kc»eping  with  the  principles  of  the 
Dietary  Guidelines.  Ihe  meals  are  ai<.c) 
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restricted  to  no  more  than  30  percent  of 
ta  lories  from  total  fat  and  less  than  10 
percent  of  calories  from  saturated  fat. 

The  model  can  be  specified  to  allow 
the  amounts  of  all  foods  to  vary,  which 
permits  substitution  between  high  and 
low-fat  beef  as  well  as  across  other  food 
groups  such  as  pork,  poultry,  vegetables, 
and  fruits.  There  are  a  vast  number  of 
possible  scenarios  which  can  be 
explored  through  this  model,  and  the 
three  discussed  below  have  been 
selected  as  most  useful  in 
understanding  the  impacts  of  the 
proposed  rule.  In  several  of  these 
scenarios  the  model  is  constrained  to 
maintain  the  amounts  or  types  of  foods. 
In  all  three  scenarios  the  volume  of 
beverage  milk  is  held  constant  at  current 
consumption  levels.  This  was  done 
because  milk  will  remain  a  required 
item  under  the  proposed  nutrition  based 
menu  planning  system.  The  model 
minimizes  the  changes  in  the  quantity 
of  each  item  served  and  satisfies  the 
nutrition  and  cost  goals. 

The  model  includes  the  following 
constraints  for  all  scenarios:  Food 
ingredient  cost  at  average  cost  for  NSLP 
meals;  calories  (Vi  of  average  energy 
allowance  listed  in  the  RDA  report); 
total  fat  {not  more  than  30  percent  of 
calories);  saturated  fat  (less  than  10 
percent  of  calories);  carbohydrate  (not 
less  than  50  percent  of  calories); 
cholesterol  (not  more  than  100  mg);  V. 
of  RD.A  level  for  the  following  select 
nutrients:  protein,  vitamins  (vitamins  A, 
B6.  B12  and  C,  niacin,  riboflavin, 
thiamin,  folate),  and  minerals  (calcium, 
iron,  magnesium,  phosphorus,  and 
zinc);  and  milk  (total  volume  and  mix 
by  fat  content  held  constant  at  current 
levels).  As  described  in  greater  detail 
below,  scenario  one  is  the  basic  model 
using  these  constraints,  scenario  two 
constrains  all  chicken  to  have  the 
nutrient  profile  of  low-fat  chicken,  and 
scenario  three  constrains  the  model  to 
retain  current  levels  for  major 
commodity  groups.  The  estimated 
changes  in  food  items  are  then 
aggregated  to  national  estimates  based 
on  the  total  number  of  school  lunches 
served  in  FY-1993.  Subsequently,  the 
impact  of  these  changes  on  agricultural 
markets  are  estimated  using  commodity 
market  models  developed  by  economists 
in  the  Economic  Research  Service. 

Data 

The  study  is  based  on  the  most 
recently  available  data  on  quantity  and 
frequency  of  foods  actually  served  in 
NSLP  meals,  detailed  nutrient  content 
of  those  foods,  estimated  food 
ingredient  costs,  and  Recommended 
Dietary  Allowances  for  micronutrients 
and  Dietary  Guidelines 


recommendations  for  fat  and  saturated 
fat. 

Data  on  actual  foods  served  in  the 
NSLP  were  obtained  from  the  1993 
USDA  School  Nutrition  Dietary 
Assessment  (SNDA)  study  conducted  by 
Mathematica  Policy  Research  for  FNS. 
The  study  included  a  survey  of  about 
3550  students  in  grades  1  through  12  in 
545  schools  throughout  the  country.  The 
students  reported  detailed  information 
on  the  kinds  and  amounts  of  foods  and 
beverages  they  consumed  during  a  24- 
hour  period.  The  impact  analysis  uses 
only  the  portion  of  the  data  on  foods 
served  to  children  as  part  of  credited 
school  lunches.  It  includes  plate  waste 
but  excluded  a  la  carte  items,  such  as 
desserts,  purchased  in  addition  to  the 
school  lunch.  The  SNDA  survey 
contained  detailed  information  on  over 
BOO  food  items  served  in  the  school 
lunch  program.  These  items  were 
aggregated  into  over  50  food  groups 
based  on  the  primary  ingredient  and  the 
percent  of  calories  from  fat.  For 
example,  there  were  two  beef  categories: 
high-fat  and  low-fat  beef;  two  poultry 
categories;  etc. 

Food  items  costs  are  estimated  from 
ingredient  cost  data  obtained  in  the 
1993  School  Lunch  and  Breakfast  Cost 
Study  conducted  by  Abt  for  FNS  and 
recipes  for  school  lunch  items.  The 
recipes  were  necessary  for  two  reasons: 
Aggregation  of  ingredient  costs  to  costs 
of  food  served,  and  for  estimating  the 
change  in  usage  of  the  various 
agricultural  commodities. 

With  respect  to  the  agricultural 
economy,  the  amount  of  most  foods 
served  in  NSLP  meals  is  a  small  part  of 
the  total  U.S.  supply  of  agricultural 
commodities.  For  example,  USDA  and 
school  district  purchases  of  beef 
products  account  for  less  than  two 
percent  of  the  U.  S.  beef  supply. 
Therefore,  even  the  anticipated  changes 
in  the  amounts  of  different  foods  served 
in  the  meals  are  expected  to  have 
minimal  or  no  change  in  farm  level 
prices. 

Three  alternative  scenarios  were 
examined  to  gauge  market  effects  with 
alternative  specific  recommendations 
which  could  be  implemented  into  the 
meals.  All  three  scenarios  meet  dietary 
recommendations  and  the  milk 
requirement  with  no  change  from  the 
current  per  meal  average  food  cost. 
Table  1  shows  the  total  U.S.  market  in 
millions  of  pounds  for  various  groups  of 
commodities  and  the  corresponding 
current  school  market  size. 

The  three  scenarios  illustrate  a  range 
of  market  effects  that  could  occur  under 
alternative  implementation 
assumptions.  The  first  and  third  options 
demonstrate  the  range  of  market  impacts 


associated  with  either  minimizing  the 
change  in  current  food  offerings  or 
minimizing  the  change  in  commodity 
markets.  The  second  scenario  was 
designed  to  show  how  the  results  could 
change  if  lower  fat  preparation 
techniques  were  followed  in  only  one  of 
the  commodity  groups.  Although 
chicken  is  used  in  this  example,  other 
commodities,  such  as  beef  or  pork, 
might  show  similar  changes  if 
substitutions  were  made  between  high 
and  low  fat  alternatives.  Additional 
information  on  the  constraints  on  the 
model  imposed  in  each  of  the  three 
scenarios  is  described  in  more  detail 
below. 

The  three  scenarios  estimate  impacts 
using  current  market  prices  for  foods 
available  and  in  use  by  schools.  To  the 
extent  that  products  are  reformulated  to 
provide  additional  lower-fat  products  or 
lower-fat  products  become  more  widely 
available  and  affordable,  the  market 
impacts  would  change.  The  scenarios  do 
not  assume  any  product  innovations. 
Similarly,  food  preparation  techniques 
will  play  an  important  role  in  how  the 
proposal  would  be  implemented.  Using 
lower  fat  preparation  techniques  would 
enable  schools  to  continue  to  use  foods 
at  current  levels  because  fat  added 
during  preparation  would  be  reduced. 

No  single  set  of  assumptions  can 
adequately  describe  impacts  under  the 
proposed  regulation.  Schools  have 
tremendous  flexibility  under  nutrient 
standard  menu  planning  to  meet  the 
dietary  guidelines  using  the  methods 
most  appropriate  to  their  circumstances. 
Schools  can  alter  the  mix  of  foods 
served  within  and  among  commodity 
groups.  Changes  in  food  preparation 
techniques  could  produce  significant 
improvements  in  the  nutritional  profile 
of  meals  without  any  changes  in  the 
types  of  foods  served.  The  model  and 
the  three  scenarios  examined  show  that 
changes  in  food  preparation  techniques 
for  one  commodity  group  can  alter  the 
results  for  other  commodity  groups. 
This  occurs  because  the  nutrient  and 
cost  targets  are  fixed.  Nutritio('.:i 
improvement  for  one  commodi: y  group, 
such  as  a  reduction  in  fat,  both  leaves 
more  flexibility  for  other  commodity 
groups  to  provide  that  food  component 
within  the  established  target,  and.  in  the 
case  of  reduction  of  fat.  rwjuired 
additional  calories  from  .some  source  to 
meet  the  calorie  target. 

The  first  scenario,  "Minimum  change 
in  current  offerings ',  established  the 
amounts  of  foods  from  each  of  52  groups 
required  to  meet  the  dietary,  cost,  and 
milk  requirements  with  as  little 
deviation  as  possible  from  the  current 
eating  choices  of  the  children.  It  also 
required  the  consumption  of  low-fat. 
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medium-fat  and  whofe  m  ilk  to  stay  at 
the  same  levels  as  curren  consumption 
The  52  groups  include  se  Darate  groups 
for  high  and  low  fat  versi  )ns  of  food 
items  and  dishes.  This  st  mario  allows 
for  substitutions  among  t  lese  and  other 
groups. 

The  second  scenario,  u  ing  poultry  as 
the  example,  shows  how  he  results 
change  if  lower  fat  prepai  jfion 
techniques  were  used  in  (  ne  food 
category  while  holding  fo  )d  preparation 
techniques  in  other  categc  ries  constant. 
High-fat  poultry  preparation  techniques 
(such  as  chicken  nuggets)  were  entirely 
replaced  with  lower  fat  te  hniqups 
(such  as  baked  or  broiled  ihicken  parts). 
As  noted  previously,  othe  commodities 
might  show  similar  chang  ;s  if 
substitutions  were  made  h  stween  high 
and  low  fat  alternatives. 

For  the  third  scenario,  f  le  analysis 
model  was  modified  to  pr  .sent  a  "No 
change  in  commodity  mar  cets"  scenario 
where  food  commodity  gr(  ups  were 
restricted  to  their  current    ^vel  of  use  in 
the  NSLP  (with  the  except  on  of  butter). 
The  consumption  of  the  v;  rious  foods 
.served  were  allowed  to  flu  .tuate  within 
the  commodity  groups.  Fo  example, 
beef  could  be  consumed  abne  or  in  a 
mixture  such  as  lasagna,  b  it  the  total 
level  of  beef  served  was  rei  [uired  to  be 
the  same  as  is  currently  be  ng  served.  In 
general,  this  adaptation  re{  uired  that 
low-fat  foods  be  chosen  wi  hin  food 
groups.  Notable  exception!  included 
serving  high-fat  chicken  ar  d  potatoes, 
probably  due  to  the  need  f(  obtain 
sufficient  calories.  Also,  Ih  ;  cost  became 
more  of  a  constraining  facti  »r  in  this 
scenario.  Many  of  the  highi  r  fat  or 
costly  foods  were  eliminated  from  the 
solution.  Some  of  the  chan  es  included: 

•  Serving  milk  containir  ^  less  than 
17  percent  of  kilocalories  fiom  fat  (skim 
and  one-percent); 

•  Serving  beef  in  mjxlur(  s  such  as 
chili  rather  than  as  roasts,  s  eaks.  or 
hamburger  patties: 

•  Serving  low-fat  pork  pr  uducts  such 
as  ham  instead  of  ribs  or  ba  on; 

•  Serving  more  meffi  mix  ures  such  as 
chili  end  fewer  grain  mixtu  es  such  as 
pizzn:  and 

•  Serving  more  fruits  anc  less  fruit 
juices. 

This  analysis  shows  that  i  le  impact  of 
the  school  lunch  proposed  i  j!e  on  the 
major  commodity  markets  a  id  related 
farm  programs  would  be  mi  limal. 
Commodity  prices,  produce   marketings 
and  receipts,  and  farm  progi  i\m  outlays 
under  any  of  the  scenarios  v  ould  not" 
vary  significantly  from  the  I  ivels 
projected  in  the  'USDA  10-v(  ar  Baseline 
Proje«:tJons. 

The  proposed  rules  limited  impact 
reflects  several  factors  incluiling: 


•  The  share  of  commodities  used  in 
the  school  lunch  program  is  tvpti  ally 
quite  small  compared  fo  total  U.S. 
disappearance.  Hence  changes  in  school 
lunch  offerings  have  to  be  very  larte 
before  they  affect  the  commer(:ial 
market. 

•  For  the  first  scenario,  changes  in 
school  lunch  menus  were  designed  both 
to  meet  the  nutritional  guidelines  and  to 
minimize  changes  in  children's  food 
choices.  While  this  was  done  to  reflect 
children's  taste/preference,  it  has  a 
moderating  effect  on  changes  in  the 
commodity  composition  of  school 
lunches  as  well  as  a  minimum  change 
in  food  service  offerings. 

•  The  second  and  third  scenarios 
demon.strate  that  there  is  considerable 
potential  for  substitutions  within  food 
groups  (e.g.,  shifting  from  conventional 
to  healthier  products  in  the  same  food 
group)  and  for  changing  food 
preparation  techniques  to  improve 
nutritional  value  (e.g.,  shifting  from 
fried  to  roasted  chicken).  The  modified 
menus  took  advantage  of  these  options. 
Changes  in  food  preparation  techniques 
and  use  of  healthier  products  in  the 
same  food  group  would  minimize 
agricultural  impacts. 

Individual  commodity  market  impacts 
of  scenarios  one  and  two  are  described 
in  greater  detail  below.  These  should  be 
interpreted  w  ith  the  understanding  that 
scenario  three  shows  that  it  is  possible 
to  achieve  the  dietar)-,  food  cost  and 
milk  requirements  with  no  change  in 
commodity  markets  other  than  butter. 
The  information  presented  reflects 
estimates  of  market  impacts  under  full 
implementation  of  the  proposed 
regulation. 

Dairy  Impacts 

The  impacts  of  the  proposed  rule 
differ  across  the  fluid  milk,  butter,  and 
cheese  components  of  the  dairy  sector. 
The  modified  menus  hold  milk  offerings 
constant  but  reduce  cheese  and 
eliminate  butter.  Hence,  Ihs  major 
impacts  would  be  in  the  processed 
product  markets  rather  lhr:;i  the  fluid 
market. 

School  lunch  use  of  butter  is 
eliminated  in  the  three  scenarios:  the 
modified  menus  would  annually 
displace  50-55  million  pounds  of  butter 
in  a  1.0  billion  pound  U.S.  market.  The 
dairy  program  activity  expected  under 
the  baseline  projections  would  keep  the 
impact  of  this  decline  on  producer 
prices,  incomes,  and  government  farm 
programs  minimal.  Virtually  all  of  the 
displaced  butter  is  donated "bv  the 
Commodity  Credit  Corporation  (CCC) 
from  stocks  acquired  as  pari  of  its  price 
support  operations;  purchases  occur  at 
the  levels  needed  to  support 


manufacturing  milk  prices  at  kgisJiiifd 
levels  and  minimize  stock  holdtnp  The 
school  lunch  volume  is  «ma;i  enoi)}:h 
compared  to  total  CCC  purchases  and 
other  disposal  programs  that  the  butter 
in  question  would  continue  to  be 
acquired  under  the  proposed  rule  but  he 
donated  fo  other  institutions  or  sold 
concessionally  or  donsled  sbroad. 
Hence,  butter  impacts  would  ultimr.teiy 
be  minimal. 

The  impact  of  the  proposed  rule  on 
the  cheese  market  could  be  more 
pronounced  but  still  limited  This  is 
because  the  volume  differences  in  the 
use  ofchee.se  between  the  baseline  and 
the  .scenarios  one  and  two  is  larger  a:>d 
most  of  the  cheese  used  in  the  .school 
lunch  program  is  bought  on  the  open 
market  rather  than  donated  from  CCC 
stocks.  But  the  annual  80-90  million 
pound  decline  in  cheese  disappearance 
associated  with  the.se  scenarios  would 
account  for  less  than  a  1  percent  drop 
in  U.S.  cheese  disappearance.  This 
would  lower  farm  milk  prices  7  to  H 
cents  per  hundredweight  causing  a 
decline  in  production  and  lower  farm 
revenues  from  milk  by  $l.S0-$200 
million  annually  (from  a  1990-9.3  base    • 
of  $19.5  billion).  CCC  dairy  program 
co.sts  would  increase  by  an  estimated 
$20  to  $25  million  annually.  Hem  e. 
even  for  cheese,  the  impacts  on  the 
dairy  sector  and  the  budget  would  he 
relatively  small.  As  scenario  two 
demon.sl rates  for  chicken,  a  more 
pronounced  shift  towards  use  of  lowt  r 
fat  cheese  or  other  lower  fat  items  in 
schools  could  further  moderate  these 
impacts.  Under  scenario  3  there  would 
be  no  reduction  in  cheese. 

Meal  Sector  Impacts:  Broilers  and 
Turkeys 


The  impact  of  the  proposed  school 
lunch  rule  on  the  broiler  market  is 
expected  to  be  modest  under  the  first 
and  second  scenarios.  Broiler  offerings 
in  the  school  lunch  program  would 
decline  120  million  pounds  under  the 
first  .scenario  and  increase  38  million 
pounds  under  the  second.  The  current 
school  lunch  use  of  245  million  pounds 
is  a  small  share  of  the  total  U.S.  market 
of  19.9  billion  pounds.  Hence,  a  120 
million  pound  reduction  would  lower 
broiler  prices  1.8  percent  and  reduf  e 
farm  revenues  by  1.2  percent.  The 
second  scenario  uses  chicken  as  .m 
example  of  how  a  large  shih  towards 
low-fat  preparation  (e.g.,  from  fried  fo 
broiled)  could  moderate  shifts  in 
commodity  usage.  If  purchases  are 
increased  by  38  million  pounds  as 
provided  for  under  the  second  scenario 
broiler  prices  would  incre3.se,0.4 
percent  and  revenues  rise  by  0.2 


:'nn:^nt  There  Tfe  no  dtrwf  sovemat^d.i' 
lu-oijcams  for  fhe  industry    . 

rh.=i  unp.icf  of  th^*  prci pr»,-.»;ci  rule  in.,  _  _ 
'"h:K  i-urkey  au^.rkyi  i[s  i'i>tp»"Ci:«d  fo  (»t: 
i-rij«i>f.sr  under 'icenaflrjs  I  -i:jd  l  Tuf-il 
•  IS?-;  nj  tcirkey  msMt  t-vovid  tU'i-.Uv.ic  "M 
nui iifj.^i  pounds*  uadtT  one  scen.irto  ■xnd 
I'l'  -c-i'.^H  W  adhUm  p'ji.ie.ds  uvAr-r  fht-- 

-I'v  fu»liit>n  pcjunJii  ii^  i  siisaU  sh  i.-"-  >^ 
■hr-tjtxl  US.  XMriwt pi:  %hb:lU'ni 
..iQun.li  Kfr'a-.  i'urkv.>  ^iti'^h^wi-.iti" 
i«::t"tffi.'-ie  2  peip. viff  f.if! i'-r fh',*  ivnf 

'•'■-'  -v-i,ond.  Praducw  rfrv^s^^tss  d«t,r«.tsi.- 
/ 1,  'h  m'Maia  aaeier  fh*^  first .« ftitr^' i 
■  1  i  inr  r^a'^e  $4  nuiU'tfi-.tn^-'f  K;:- 
.='-1 'icut  sj.enctru)— {»fs.s  thiitx  !)-'!l  v-- 
III  '';ifhf-?rc;iSM,  The-.ct:  .ir-:  r.'i  'ilcf.' ' 
.V)^'f*rciuifnif.  pr'jfc{C7iEfi.s  h'-jr  tht;  fMrkt-y 
■  nt;Jit.-:rry  Aj^airi.  nadM- >\:-;^.ui,V»  s  rhti>-. 
>.'i';jijld  Hk  no  r.h.'tti-j'-  i. ■•:  -('"h:-."  !•.•■'!((«»«  cif 

"^I'^i'f  'S«iLit"i!r  imp^'cH-i:  iB««f  and  ¥<wk 

Vh>n  unp.Ut  oFthfa  pr(,;;,jSi-d  Titl-  ■V: 
••III-;  beef  trtrirket  is  eKpwrtod  to  tif^ 
:Ti I  turfi.ii.  uctrJer  fhe  f'.c-.(  -snd  Sh",;i;fitt 
.•  'r'ri.irios.  Scb.oo!  luni  h  offtT^'ii^^  ot  hr-t-^ 
vvoitld  decdirie  mn-nr,  (talhiK:  pounds 
irr.fu  4^-5S  aiitlion  pounds  curreatly,  i«  ,i 
''lUA  V  .S.  markfjf  of2i  bdiiod  pcituds, 
[i'js  :i>:  hooi  lunch  d'r'dar.e  wnuhl  redui  r- 
'"f'l'-  brca  ievfcl  rrtarket  price  tor  Iritef  by 
le>s  than  1  perteni  .and  result  in  a  (i  'i 
|.i:^i7:frit  reduction  tn  het-f  producer:-;' 
ri'VH^nuc-'.s.  A  :>h;4ht!y  (.ii~4Hf  redi'.ctiotr 
!  [^H  nulUon  po'it(t!s)  in  hcfsl'oftertn^js 
•iiifff;r  fheaetiond  st-enario  -voidd  resK!? 
nf  approJticnately  tnfe  I'vicn-.-  redu':f!nrr  i?; 
:«hntysaftf  beef  prtf.es  .if;d  farm 
i'!->i;(-'tru(-*.s.  Thfire  .iff*  n.fj  "J'r»V;t 
ii;lV'-^rrunel:tf  pfO)=;ra ?;',■;  r>-"!.;!;ed  'o  Uie  hi-i-t 
irtcfu'viry.  hence,  the  f:h,-!?!.6jfs  ut><;(y 
'i.i:t(»(-r  thf  proposed  rule  h.jve  no  il'T^t  t 
iv--i'(-T5l  bud^id  iirnpfini'Jttons.  As  .sr.enn.f"? 
'"i/,vfi  (.ibiHorC'ttrafe.'i  for  «i».i<  ken.  a  ntficf- 
lu'i'iifinac-ed  .'4!:u8'  towards  fhe  ■<■;*•  of 
\<>\Ki(-r-'fdf  Ix^i&f,  luwcT-ht  hyef 
l-.rMp;u-.-!t(on,  or  orbtr  lriw*?r-f'<>  rf-jci.,  i.o 
.(.buals  c.aabi  further  nto^lc-raJe  imp;-!?  ?,, 

■['('IH  imp.ici-  ui  rhi-  i^.;;!.;., .■s,-;  -^.n  .i.|l 
■  iiii.i  li  rijtte'  oti.  fhit  pork  faarke'  t.s  rt;»ti 
■••'(pf.'^tfc'd  to  l:«--  Ruain'-""!  K>:'<Vr  fb>^  ftr>'- 
nil.;.  sM.ond  :i*:.h('-::fr.o:'  Tc.!'>  n  b-. ■  Kill- 
w.u^-.b.  'jh:hfc  pofk  alrehff.-v  m '.  ^in  tl 
.i:hn"\  tuaoh  paitfar?:  'is  [~\\^,  f,,..rt.-  sui.l 
;.;.  Iiari;  Tnlol  itMi  cjf  pc,ck  .;'.  I'V'*  ^-  ^!'>'ll 
Nnii  li  program  wcir.hi  is.',c^4'>kr  Jf'» 
.iinlluirt  poiinis  fir  cuf.-  v.v  rhe  s.!rcr-,»  ;i-> 
' he' ftcr  and  iSHicnfi  .-^.^.'-orios  Thr- 
li.bi.o'  t.urrt.b  prpurai.t'.'^  (.!.!r%"»;n?  <;■■.*..■■  ,ji 
iH(!  rui.ilL.>n  pounds  f»-pa>;»\'.ts  ->  MiuiW. 
i-nii:ri!,)rf  Dt'HiH  rotij'.  U'..S-  nurkrrt  nf  (7  i 
hirilKi't  pound.s,  Hecsct",  ff^if  !fi  ruilhoii 
l-i'iiMiii  uicrt^ase  woi-dd  botisl  p.-ices .! 
iniitMii.iI  (\/Z  pel"^.e•rl^.  Ftfr^i  f^•v^'ltr■^^■. 


\A/,jii!d  tri!.r-M.se.$lt  miUiaii  orO  I 
p.-"rf:etit  of  fheir  e\isting  revtnufrs.  Tht- ?■-? 
are  no  i<rjt,fc.rcK£i,?nf  ■■iij.pp{ict  progr.jicn.* 
'Jire;,tly  ,"i:;sof:iared  with,  the  pork 
(udiistry  ,jnd  h^u?  »  no  hnd^;t-f 
•:'i-.pi';   :t'ac:'',  _ 

I  h-r  uvp.i-, :t.i  itt'  rhr-  pnjjvoir.d  riilw  ua 
■^"f  fru'.f.  ^l■■.■^iifiUhk\  an.d  potato  rtrir1..?r> 
■  I'jid  h.-!  .■.(rirdluo'i^ir  ihv  'c:r-,t  .Hid- 

—  ,..i!.u  T-tra.-krrjv  S-':hn(jl^  us^rhe -. 
f.trii:lij\i-i  U!  .jt  V.:ifie?.y''<f  tOlTfl,   <.:■  fn.i'.f',/ 

ff^-h,-lrrozf-n,  C3nni«.vi.  and 
'DnvpOHf^nt,  ot  cOfCfn'-r*  ciliy  pr.-.B.-:  ,-/•.! 
■:u'if:ir\.i\  'bii.d  ui'itift  f"if  (^fill's  in  th« 

-  h'lul  ti.ui  :h  |.>r'iij."acn  wuidd  rnr.:re-i-.>' 
■ ;  -.  ji I  H I. .«  pri.:..nds  undf.;r  t^le  'tint 

".d  ".iy'^jr  t-l  hdltan  pound.'. 
•.:■;■-.:  "':■;■  .^  .^mi.  Bi>ih  r-poT^wnt  [es.-> 
"f'  Hi  Z  p-d-ci.wfLt  rif  ch-^  nil  billion  pouf;'t 
V.h  Irri.ti.?  .'uurkstt  under  vjwnacioony, 
prii.fes  Kiai.ini.'i  icvLTir-^ieii.l  peccant  and 
t.irn?  n-v/enuri  iof:r»'ase  l.z  percent  or 
iiZ'i  nulUon  in  i  iV)  L  btlUon  ni.'rket 
inspu.r.'i  tin'irr  the  second  .-icencirio  ;ir^' 
•.ut;hi-(y  I.t.rj4er.  vviih  priv:es  up  W.'l 
p'rrt.ttn*-  ri.crl  fev*^nues  up  $200  (rnllnin 

U.»f;  of  vftK''*''t''5f''>  tt*  tne  progCi^ni 
V'Ouid  tiiire-isj;  f>.^  H'.diion  pounds 
Mnder  the  hrsir  st;!:'(;  '.rio  and  .iTs  niditoc; 
pounds  undi-rthe  ■.te...ond  in  -i  71  bdliun 
poLittd  ( f  .S  m  i-ket  Under  thtr  ftr.t  and 
second  st.ert.irtos,  price  iftc:fejs&s  would 
ht;  nHJifgibft-'irid  IdiTX'x  revenue  gains 
wot.iid  b«  .$'i-l2  nuilion  or  less  than  (I  I 
pep..Knr  u^  ufdustry  revenuws.  U.se  of 
potatoes  ut  the  program  would  decline 
i'lB  auttton  pounds  undtrr  fhe  first  and 
st-i  und  scfenarM.is  in  response  to  fewer 
tr--ctt'h  fc5/<ifi'e.-itf,gs.  Th&>e  redi;i.tions 
irt*  expired  to  have  a  Uttle  or  no 
t-npart  on  th»  14  bi(l;on  pound  U.S 
pi>f;(to  rrcifket  KsicKiced  potata  us,agt- 
■•--..o-'dd  rnsolt  I."  O.l  pt;a;ent  dwUne  w. 
pof.:!ro  pr:i_:fs  ;ind  a  tootpsfiihk:  .$,iO 
nnilion  rr-dnction  tn  farm  revwnnes.  fhr- 
v.(«!oI  Nutafiofi  Oii-tticy  A.<iessi.-nwtt 
..^•.■jdv  H.''ir..d  that  pot.;5tOBS  arw  o^ten  frteJ 
f»r  pcff.'-;f>-(,t  <,*ii-fl  -i  signifaant  .'intount  ot 
jd"^.?trd  tiit  THh  iiicipfe  raeaas  dyvelop»"t 
tor  th*t  f'T  :'   »,s;  analysis  .>hcnA'  tcuit 
(o'v.-t.T  i:_-t  p'V  i£o  dt=!h.es  on  fn'  rudddv 
'  .>f-.'d  uriJibT  i:nitrje':tt  sf.iCida''d  rts>*nu 
p( j.ntiras^  A.-.  uK'ati  lihitibff?  in  stenartu 
■■•.■r/'t.  ft  innm  prynoano'-d  .shift  toivard. 

.■'of  I'jWfr.tat-  pi>tr<i-'i  p:.-bp.'5r;-<tltin  or 
utt.^»r  IiWif'-.T-hit  ityn't,'?  bj/  st.lioofri  .'.•oul-'i 
t'-irtht-r  nifidrtT ttf-'  ttv<.>  iiA^y  n.  /,,.  H-;c 

■.-^.itr'i.iYi.irkH 

ri>*  iii,i|'ir  nT'f>  j'.t  ijt  i-b,<v  (iCDpi^icnl  rsu- 
.;.'  !i-M  tii-l'}  (.rcip  «!iU-k«t.j  wonUi  be  in 
■•?•(■•  vftbi^tt  rn.'.rket.  Miitiix  ch,iaf>f-fs  wout' ( 
iai..rtr ■;>(-■  tlie  vjhe.Vit  med  ir'  v.irttiu'-; 
fnrnt.s  in.  tlit-  '>';hoo!  ti.'.nch  program  f'lxin; 
U>'^.  riiirJKin  Ijii:.1h^-I'^( nrrf-rftiy  to 'dK-'Ut 


ri'U  o;.  ria,hci>,  uttdwr  tiic-  i'lrst  t.vj 
■^cen.irios.  in  a  tot;d  U  S  m.irket  of  I ''. 
hiUion  bushel -,  While  the'dd'fewn';*? 
ttefW'-tn  .«:ynari'>s  (■•;  tnsignitl-.anf,  in 
increase  ;n  wh^tit  d>maad  of  in  t.j  i'^. 

"iiUlon  hi.'-.h»;i.ii.r)u(dsp,l,-k  i  -ifn7lt 

'.i.'-.-Ui.'-.:*.  In  tri,'  aurket  Af't-r 
"^■"'niji  thani^es  in  prcdU' •^^«»^I  ti-s-  I 

.» -f  .i.ui  v*port.'  i>>  f.ik'^ii  jr;'f  ,  > ..  &uiii' 
'hf  «►;!■. .:«cre>3.>-.«  in  t'Jt.li  u  '-  w  t.ild  hi- 
cJ»;:if;y  '^i  fH'lUan  hM..iht-I,->  ut-.l  y\-n«rJt- 

<  £\.'  U  pirf  b'i.-.hir*t  hiyh-T  f:>r'ti  pri.'-t* 
7iu.>  vi.'«i»ild  r»fuce defif.-tMi.ty  ^'lyrnwif  ■. 
t>y    i'i-jt  S'l  'i.iiU''  'iT  ((njrri  j  l>»M(Mt  i 
to>--  Ov  .813  hf.u.jnr  fid  vrr.Jri  'at  r>'  »,- 
fjraitTH'  nnfk-st  r&--,ftipts  by  ih-Mt  H", 

■  '''  vn  rffotn  r  l'V:>'t-9i  b  i^^'  of  %7- 1 
r.)  n?-»r«  th,Ki  n^■■|•-'•;^^fri ■,'.!•(.(-  (n  .f 

K!-v.i>-  ;...  1  u-j  ..'i^.r-f.^^.-  .-v-u^;hty  I 
:-.,r,c-j."  f!u-;dred  w&if^ht  uiid-jcthe  fir-i- 
'j;td  :s^\.2K.d  suy^fum'rt  »ri  i  i;  ittofwl 
rn.jiket  of  IHO  mdUon  hucilyd  wjitjit 
rhc*  vvotild  >»enerattj  le.-.s  tu  .n  a  1 
cier?  t:.:t  ch.-jnge  in  thf-  firfa  pri;  e  of  n  '••. 
»  $r~9  uniiiun  itureast'  m  ntirk»^t 
r^v»:-"iivs,  a«id  -in  offsettmt;  >*;-*•;  rcdli  .n 
r-'dn'.lion  in  ^^ov^rnrai^nt  paynienf> 

The  proposed  nite  could  ilso  redmi- 
'(•;*:•  y*  oilstf-ds  rind  ret.-ited  products 
CJ'.drtijes  in  menu  items  ;is  wfll  ix'i 
preparution  techniques  wonid  docrr;.;-„- 
'ise  of  veijt'tjbte  '-yl;  fi.r  frvint;  md  .<-r(,ii( 
(ressinijs. 

Hut  the  de<.re^.-.e;i  vwutdd  ti«  tuo  ..ru,dl 
fO  rne^isnrably  aftV".  t  pfiffs.  nt'j-ryuver. 
with  tjovernnient  support  tofod:>eeds 
('.nt'ted  to  a  loyjt  program  wich  rate.sserf 
wei!  below  for>it:a>i  market  prices,  thi-i>- 
'.voi.'d  lif  no  hudK'- f  irripUi  .items 

Pvanut  Cmpact* 

ir.  tht--it;ai;ulrur.il  itufk;.;!  i  cftotlwls 
d'vea'ped  for  this  anjiysis,  peiruit.,  a.-.- 
p.-»rt  of  .a  gro:.tp  tnf:hidi.ng  Ifcjguntes  .^nd 
n-.cfs.  This  ^ro<.ip  shows  some  incfp;is>f.- 
uf:dtT  the  ftr^t  and  ^frconu  :;>..tc»afios. 
dthoi;^!'.  '■he  direct  to-.t.pact  on  pe.m.i?,  i . 
iBS^  •  iear  tV-«n  H  rhjt  Rnditi^s  for  th" 
,'-0'.:i»  5.S  a  whole  if  ci'.?>sni««d  fo 
«f:'.dr.ir(y  ufp.v  t  pcinuts.  {h»:  :■'  ■  J<.ts  nt 
fh.i  pffiposbil  ".i  •  "i((  rb.n  ixK,',i,'  I  •  irkrit 
w  "si.dd  i:*  .sjn.dl  nndrr  Kl^^  ([a*  cfi 
•<r^  'Ji'td  ;si.*>tt3rio.s.  Ilffldr^f  Tt"*  hr^f  rind 
;      •■  •  ;  -.T.i.^rirjs.  totd.  u:v;f;>^  of  pw,!nrii  , 

.  >«.•'.  Ivn-  h  pffii^c-.m  w(>f<ld 
ui-.C^  ts»*  jJlOttt  'o  rndUffi'C  p;»»:.r;'fs  Ipmh  :'< , 


utTt-r.t  Si  hool  flirti  h  h.i-X-  -"f 


*4 


ifl'W!  (tocrnds.  The*  rn'-x- 
'.pr-r^rfs  ie>?'.  ••■h.jvt  (t  :i  p'"---'.'-';''  .,t  fl'-- 
•  itJl  U  S'  pei<..i;t  tri.'trkf't  of 'i  hdhun 
fMji.;'..!.'i.  Pirrj  ("..rtofs  of  pfMnttts  .^r^^ 
t..».p^,r  ;>.il  ffj  p',-^  ihfiiit  0  I  pt^r<.f-rit  .nirl 
f.ian  n^>v«-nut'S  inortr.-srje  .ifnnit  .$1.0 
mdlton.  ThefM  wduld  h«'  no  unpact  ni< 
the  governnii^nf  </>■,*  nf  tfte  fi>-:riiit 
|.ii''-(!;r,'!iTi 
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C(  mmodriy  grotjp 


Biittef  

Cheese  

Brorlers 

Turkey 

Beef  „ 

Port!  

Fruits  and  juices  .. 

Vegetables 

Potatoes 

Peanuts 

Rice  (m-l'ion  cwt)  . 
Wheat  (milfton  bu) 


The  ihrw!  scenarios  i 
minimizing  the  (;han<;H 
f'fferings  c;r»*ates  nmripi 


Table  2.-  Farm  Price,  Revenue,  and  Program  Impacts  for  Major  Agricultural  Markets 


Commodity 


Cheese  (rmlfc  equivalent) 
Butter  (milk  equivalent)    . 

Broilers  

Turkey  

Beef 

Pork  .„ 

ffuits  : 

Veqefabtes  

Potatoes  

Peanuts 

Rice  

Wheat 


'  Total  farm  receipss  Iror- 


rSOA  (It.k.imfKfjtirrs 

IjSDA  lor  a  niiiulK-r  .^ 
.HlUiMrri.nts  to  i:!>pr>.t.- 
I  anttnt  o' CniijircMliSii;; 
ht.^vt-vc-.  tin-  Uii'iU:  I  vpef 
'.f  foods  OfferiKl  lo  s* !. 
I  f..inj^..-vi  s'li'iifKri'iiiv.  ; 
«.<iridiu.;ed  i!>di'uitf^  i.',,.! 
paividfc!  niP",|s  that  n;(n>; 
}V';deIiri'>s  without  sij;:  : 
in  the  tvpi;s  of  iood  r.rov 
r>i*pan:iM=nl  ;^>n  i.nniin:;i 
improviniit^nts  lo  t.he  i  oi 
provided  without  dinjiii; 
iiy,r.i:uUn:,i\  iii,)rki;t  siii'.j 


o«j  s 


Table  l.— Annual  Quantity  Impacts  for  Major  Agricultural  Markets 

fin  miMons  of  pounds) 


1993  market  size 


U.S.  total 

tarm-level 

d«appear- 

ance 


1.007 

6.633 
19,855 

4.591 
24,040 
17,268 
61.055 
71,018 
34,079 

2,060 
180 

2.500 


School 
lunches 


55 

135 

245 

105 

485 

280 

1,097 

1,218 

674 

44 

1.3 
16 


Scenario 


One:  Minn 

mumd^ange 

within  current 

offerings 


0 

53 

125 

53 

385 

296 

1,8'i5 

1,307 

376 

50 

2.3 

30 


Two:  Lower 
lat  chicken 
preparation 


0 

47 

283 

121 

359 

280 

2,234 

1,253 

372 

50 

2.2 

28 


Three:  No 

change  m 

commodrty 

markets 


0 

135 

245 

105 

485 

280 

1.097 

1.218 

674 

44 

1.3 
16 


liisttnti'  that 
n  (;ur;tM»t 
imj ».i(ts  ih.-jl 


would  not  o«.t;ur  if  lowur-fat 
siiKsfitiitions  are  offered  or  the  mix  of 
(.ommoditi«»s  within  r;,ntegorj  is  nllowwl 


lo  c  hange.  Tht-y  .tIso  L'mpha.siz«^  lh,it 
•school  menus  would  have  to  char>ge  in 
order  to  avoid  any  imparls  in  the 
•xjmmodity  market. 


Total 
fa.1T>  re- 
ceipts 
iinbHt- 
lions  of 
cic'fars) 


Scenario 


One:  Minimum  change  in  cur- 
rent ofieoogs 


'19.4 

'19  4 

110 

29 

283 

10.7 

102 

94 

20 

10 

1.3 

7.3 


Prices 
(percent) 


0.6 
00 
18 
2  1 
0.9 
0.2 
0.1 
00 
0  1 
0  1 
06 
0:7 


Reve- 
nues (in 
mititons 

of 
dottars) 

166 

0 

134 

36 

143 

11 

124 

12 

20 

1 

9 

45 


Farm 
program 
costs  (m 
millions 

of 
doBars) 


fwo:  Lower  fat  chicken  prepa- 
ration 


23 
0 

0 
0 
0 
0 
0 
0 
0 
0 
8 
35 


Prices 
(percem) 


06 
00 
0.4 
0-5 
09 
00 
02 
00 
0  1 
0  1 
05 
0.7 


Reve- 
nues (in 
millions 

of 
do:iarc) 


TVlk 


178 

0 

19 

4 

103 

0 

200 

5 

20 

1 

7 

46 


Farm 
program 
costs  (m 

miUiorK 

of 
doBars) 


Three:  No  change  in  conv 
moddy  markets 


25 
0 
0 
0 
0 
0 
0 
0 
0 
G 
6 

35 


Prices 
(peicent) 


0.0 
00 
00 
0.0 
00 
0.0 
0.0 
0.0 
0.0 
0.0 

oo 

CO 


Reve- 
nues (m 
mit'ions 

of 
dollars) 


Farm 
progiam 
costs  (in 
n»llions 

of 
doltai!:) 

0 
0 
0 

0 
O 
0 
0 
0 
0 
0 
0 
0 


hi'  MitriiioMnl 
r«;vi(it:d, 
i;:df55'.ar.;j!:s 
"'sv.j  not 

bfc  dji.'ijry 

dt  .-•  ;.nd  thi. 
'.c  :iw5f(* 
n:odil!k's 
.h;;ig 

ii'1   ifJ  fi!i!,l»-rN.    - 


iriUiial   IvSDA  t  i<rr,i'  -:dilit.s  .'.?  t  rtifijf  Ut: 
its;.  ?h.in  onr-sixth  f.f  .,11  foods  jjswI  by 
si.i'.ooi.s:  iKh  ii\!:,';,|!  ,iveragf  is  :'ft,4 
>wr«.f-,if.  Ai!hoif,t>h  Ihfrc  i».  ?nrnti 
v.:ris!i<>n  .-;irf.i^j4  .v  hnn!s  jn  tin  ,'imf';:i;l 
•  •i  USiJ.A  f.Oiii:Tiod>1ir«5  Ihiy  ref»:!\r, 
I  SlJA  I  <t;>:iij'-,»j;i(  s  n:r;)(i*  up  f^-:\.  «•»  > 
10  iiiid  2'.  j.sT'.  (iU  o)  {!-.  fcf„?  (.s»'d  fi,.' 
li  »:  vas;  n!;i;or;ty  l".M>  i't;»'.jT,ii  »;f  th»» 
v:  hool  foiKJ  ;iijt!-,iiri:ii:.. 

Tin;  :y.in'y.-1  ,-*'ii,!y;,!s  tor  si-rn  jh.  (!•>;( 
.-Mid  !l:e  :,.vr.p!v  iner  rjs  di'veiofw-i  iarlht; 
KbiKlP  k«:-  \  txi<\  ann'.yuiF.  refl  •;:!  an 
opt-;  ltd  .s.hift  towcrri  ini  rt;ss. >d  uuc  of 
vt  grtabl«!S..  fruiti  anri  grains.  Sue  h  a 


shift  is  !  oijsisli  nt  wilh  thi;  Dit'?..ry 
r,;ii(!i»;;!)ns  for  ArnericDisor.d  iln:l-<..  i, 
CuhU  Pyraiaid.-'  rfiis  shifl  ..:,n  oi,c.;.- 
wilhix-f  ( ,'iiisingf,;qnirni)nt  inip:;«.'.s  h, 
0-. « -al!  food  Pi.Ki.r;.s,  how.n'tr,  o:  i  i  iL 
iii«inii;<!s  jiiid  iypt.-s  of  fiOv!  \  'SUA 
prn\  kits  to  s«.hi«i!^;v„ilh  Jinr  i  xt  i  j  ■;.  ., 
cfh'.itliir 

1  'SlJ.^  i.oj  ;iivn»-s  lo  2i';«kt? 
niij>rm('ui'.'i,;.-.  ^IrM  r»Mh.«  r.  th;: 
pni-!'..rl;cHj  of  ci:  iorir;*;  Iroui  k^  tii 
df)r..i!t'd  i;iir!ii:)ori;^:as:  Koilucii!;'  !:ij ' 
k'vely  jj:  yj'.v.-mi  b?.»'f.  .u  (juir;  ij;  !(.nv(- 
lat  cheeses  .t.-A  sidad  dn»fwiijt»s:  ;;r.d 
providing  ioods-  iii  lr)\v«»r-fnt  ft,Tm< 
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(chicken  vs.  chicken  nuggets).  Dorair* 
USDA  provides  a  significant  proportion 
cif  a  small  nurr.ber  of  foods  sciioo! o  use 
(c;hfK;St! — 43  percent;  beet— :!0  p«rt.f  at;- 
tiirki-y — 7lj  percent;  clticken— 29 
pt'rci'nt)  efforts  to  lower  the  p»'i(;'.;:'l.t;:r- 
c  rcflorieT  from  ht  fortr.^."« 
( cmriodities  can  liave  a  S'jl)Sta;;li;iI 
iuipK.?  on  the  ovorali  nutrierit  profil  .  oi 
foo-tp  n'sed  in  thi^  progrnrn.  Eviri  if  there 
Dr»?  r,arrjf  shifts  in  the  typps  of  ibuds  that 
fi;ht»u!s se»-ve,  there  is  i>.i<i;ly  {«  hj:  Utile 
c:lia;»gi>  in  the  overall  amount  of  USDA 
.Kquisiiicns  of  cheese,  beef  and  poultry 
I'ftcaiisi:  the  DepaniTierit'ci  piirch::;-ilag 
po'ner  would  provide  fhu  host  h:vcni^;^ 
fur  '•f'-curing  lower-ful  vyrsivjr;^  of  tr.-se 
produt:ts  at  the  lovve.sl  pri':»!, 

[:.  Benefits 

No  r;enr-term  cost  savii!g.>  duc^  tu 
litviith  improvemiint  from  the 
KLjt.nfional  update  are  projected. 
I Jowevf-r,  longer  t^rm  savings  in  h-iilth 
care  costs  and  years  of  lift;  mcsy  r.jsull. 
The  Coatmuing  Survey  of  Food  hi'uiit- 
by  Individuils.  l'JH9-'V.  foLirid  that 
school  aj^e  children  hiive^vc-ray?  <i:u!> 
iritakt>s  cf  33.7  to  34  7  pen  €!»!  of 
(:'Aftrih<i  from  frit,  and  \ie.  to  l^.^ 
pi  fCf;nt  of  calories  from  .'-.aturattid  fat. 
dfrpendmg  upon  the  ai;e-sex  fjroup.  The 
Dietary  Guidelines  for  ^mt;ri':.«ns 
mc'.'tiirr'.ends  limiting  vaA  fa'  ttUjsk*-  Jo 
liot  more  than  30  percent  of  total 
calories,  and  limiting  saturatfid  f.-it 
I  make  to  less  than  10  p»;rc»:ar  of  to'al 
(:;:!oi-ies.  The  School  Nutrition  Dretary 
Assessment  Study  (SNDA)  fcind  the 
jiverage  daily  consamptiari  by  NSLP 
pnrticipants  on  school  days  to  \iv  'Mt 
percent  of  calories  from  fat  arfd  13 


[>er:,enf  of  calories  from  saturated  fat, 
compared  to  33  percent  of  calories  from; 
hit  :;i;d  12  pf;r;:«mt  of  calories  from 
sr-tur^ttid  fat  for  r:on-participan'.s.' 
SNDA  also  foaiid  that  students  consume 
fat  ond  sat;:;^^tfcd  f?.;  from  .';!;hcol  meais 
.'t  ahout  It'e  s.ime  levels  as  tin?,c  offurt'd 
to  ttient.  S?JDA  found  schools  offcrinf> 
NSl.P  iT;t\:ts  which  avernf^ed  3B  (lert.enl 
of  calcifias  from  fat  af.d  15  percent  r.  f 
(uloriffs  frjci  saturjit-sd  fat, and 
participants  consumed  NSLP  me.;!.-! 
with  37  pfircent  of  <  alories  from  fat  and 
14  percsnl  of  calorics  from  satiir.-'.ted  fa> 
Inirilementaticn  cf  the  proposed  rule 
noiild  reduce  the'fat  levels  at  "school 
i;.t;uls  to  the  Dii^tTry  Guidelines  levels 
Usin.n  these  fi'^ures  along  with  the 
;>.verage  perceiit  of  school-sge  children 
ref  eiviuf?  a  USOA  meal  (31%)  and  the 
average  it.tmber  of  si.hool  days  per  year 
(132).  we  fr^tiriiate  that,  on  average,  the 
proposed  rule  will  achieve  about  IZ 
fiercent  of  (tie  change  needed  to  rjai  h 
the  Dietary  Guidelines  levels  for  percent 
(it  calories  from  fat  aiid  saturated  fat  fur 
ail  IJ  S.  c  hildren  ages  5  to  18  years 
Since  :-:c!ionl  meal  partiiipation  ratosare 
higher  for  low-income  children  than  f;>r 
tiigher  iticoine  children,  the  health 
benefits  wiil  be  concentrated  in  the 
population  a?  greatest  risk  cf  nutritior: 
riic'.fid  chronic di.seases — those  with 
luiv  im.:jme.  Healthy  People  20ft0:  The 
N.>tional  Heai'.h  Promotion  and  Diseaw 
Prevention  Ohjective.s  reports  that  lovtf 
trrcarae  is  a  special  risk  factor  for  both 
Ireart  disease  md  cancer.'* 

!he  lon^  term  savings  in  health cai-e 
i  osts  and  in.irease  in  years  of  life  could 
result  to  the  extent  that  lower  intakf?s  of 
fat,  saturated  fat,  cholesterol,  and 


:adiiu=i.  and  increased  intakes  of  grains, 
fruits  and  lovv-fat  vegetables  either 
throughout  the  school  years  or  over  a 
more  extendod  period  of  time  could 
rodi;c»'  the  risk  of  diel-relatid  ;.hronic 
dise.-isi  s  such  as  heart  dist^asj,  stroke, 
cafu:«r,  ar.d  athercsclerori ;  These 
di.seii.it  s  a;.t;ounted  for  almost  f..=» 
p;;n  '>nt  of  all  deaths  in  the  U.S.  in 
\^')1J  McC-inni-  and  Foeg",  in  an 
analysis  cf  actual  causes  of  dyath  in  «he 
l/.S  .  reported  about  noO.OOU  dtMths  per 
year.  14  percent  of  the  total  deaths,  as 
tn-^  h»;ver  bojHd  e.".tima(e  fui  deaths 
r(:iated  to  diet  and  activity  patlerns.'* 
These  factors  cannot  be  readily 
separated  due  to  their  interdependence 
in  determining  obesity. 

The  savings  in  years  of  lite  and  Ww 
value  associated  with  a  ponulation 
r-.ductiou  offal,  saturated  fat  and 
cholesterol  has  been  estimated  for  the 
U.S.  adult  population.  The.se  estimates 
were  in(  orporated  iiUo  the  n-gulatorv 
iiup-jct  analysis  for  the  food  la!»eling 
regul  itory  proposal  published  oti 
November  27,  1991,  the  Food  and  nrm; 
Adn!i.ii.-.tration  (FD.A)."*  While  no 
comp^trable  estimates  are  currently 
availrhle  for  dietary  changes  l>y  school 
age  (  hildren,  it  is  u.sehd  to  c  onsider  the 
cn.ignitiide  of  effects  expected  trctn  the 
pioposed  changes  in  the  si  h<»ol  meal 
programs  with  that  projectfid  for  food 
fabeling 

Tiie  s?iidy  by  the  Keseari.it  Tn.mgl'' 
r^'.stitu'e  (RTI)  dHvelop<rd  for  the  food 
lat)eling  proposal  estimated  the 
following  changes  in  fat.  .saturated  tat 
c:nd  chole.sterol  for  male  and  women 
due  to  the  labeling  changes:  ■'" 


Table  3.— Average  Daily  EsriWATEO  CuAiviGES  iw  Fat,  Saturated  Fat  and  Cholesterol  for  the  U.S.  Adult 

Population  Due  to  FDA  Food  Labeling  Changes 


Changes  in  fat  intake- 
Grams 

Percent ...., ,.  

Changes  in  saturated  fat  intake 

Grams 

Percent , . 

Cnan.3es  in  cholesterol  intake 

Milligrams 

Percent 


Men 


t.49 
14% 

0.48 
-1.3% 

0  42 

U  i% 


Women 


067 

1  1% 

0.16 
0  7% 

0  26 

0.1% 


Average 


t  08 

I  25% 

031 

1  0% 

0.34 
0.1% 


Adapted  from  Food  and  Doig  Admtntstration  regulatory  i.-Tip.ict  analys'S  3tatsfr3n»  for  the  proposed  food  label.ng  regulation? 
i-'iTER.  Novemtjer  27.  199'  Average  as-umss  equ-i!  nambers  o»  men  and  ^om^n 


Fkdkral  Rc;.- 


RTl  and  FDA  then  used  the  charstjes 
lor  rnyn  and  women  in  a  compnter 
rriodel  developed  by  Dr  Warren 
Browner  to  estimate  tlie  effects  on  yK^rs 
uf  life  over  a  period  of  20  years  The 
increased  years  of  life  estimates  wer*- 
then  used  to  estimate  a  value  for  the 
added  years  of  life.  Tfiese  changes  wt^(^ 


hjuad  to  r-.-sut'.t  ui  j,a  estttiiaied  <iu-yitrar 
reducfion  of  35, 179  cases  of  cimcer,  and 
a  red.u:tion  of  4,0ZB  c.-ise'>  of  ccxiniiry 
li-oort  disea.se  As  -i  result  tfiey  e.stimate<.t 
avoiding  12.'^02  deaths  and  inrrreasing 
liPe-yearsby  WJ.Q'.tU. 

FDA  used  two  different  approaches  to 
estimating  the  total  value  of  »he  fooif 


I  stielmg  changes,  a  nrmaifutig  ye.,rs  .)t 
Ufe  approach  and  a  mean  v.-.iue 
apprf.ach  (see  November  iJ7.  19:J: 
Federal  Regi.sler.  pages  r»0«7l  -(JH7Z,  tor 
a  more  detailed  deMxiption).  They  also 
(estimated  totals  using  two  different 
dollar  values  for  consumer  willmgne.ss 
to  [lay  for  risk  reduction — a  rron.serv'itive 
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estimate  of  $1.5  million  Jind  a  higher 
estimate  of  $3.0  million.  The  value  of 
the  benefits  from  increas  ;d  life-years 
was  estimated  to  be  $3.6  jillion 
(di.^counted  at  5  pertent  jver  a  20  year 
period).  When  benefits  were  valued 
ba.sed  upon  the  number  <  f  early  deaths 
prevented  and  the  highei  willingness  to 
pay  figurs  of  $3.0  miliiur ,  the  estimate 
(sLiiilarly  discounted)  in  :reased  to  $21 
billion.  In  January  6. 199  ,  when 
publishing  the  final  food  labeling  mle 
with  a  comment  analysis  FDA  updated 
their  20-year  value  estimj  tes  to  between 
$4.4  billion  and  $26.5  hi!  ion." 

USDA  agrees  with  FDA  that  for 
government  policy  evaluf  tion,  society's 
willingness  to  pay  for  ris    reduction  is 
an  appropriate  concept  tc  use  in 
evaluating  the  impact  of ;  ovemment 
actions  which  will  redua  risks.  The 
FDA  estimates  of  $1.5  mi  lion  and  S3.0 
million  used  in  their  anal  ysis  are  quite 
conservative.  Economists  have  three 
decades  of  experience  in  i  istimating  the 
value  of  reducing  the  risk  of  fatalities 
using  labor  market  data.  F  isher. 
Chestnut  and  Violette  (19  59)  evaluated 
the  merits  ofthe.se  studies  of  the  extra 
wages  that  would  have  tobe  paid  for 
accepting  a  higher  risk  of  Fatality  on  the 
job;  concluded  that  the  reiuhs  from  the 
studies  without  obvious  c  ssign  flaws 
were  reasonable  conr;ister  t;  and 
reported  that  the  studies  i  nplied  a 
value-per-statistical-!ife  o  $1.6  million 
to  $8.5  million  (in  1986  da  illars).'^  This 
range  of  value-per-stalisti(  al-life 
becomes  $2  million  to  $1C  .4  million  in 
1993  dollars  (updated  usii  g  the  change 
in  Bureau  of  Labor  Statist!  js'  average 
weekly  earnings  paid  to  m  magriculture 
nonsupervisor/  workers). 

Viscusi  (1993)  al.so  surv  syed  ri.sks  of 
death  and  concluded  that  'the  most 
reasonable  estimates  of  fhi  value  of  life 
are  clurtnred  in  the  $3  mil  ion  to  $7 
million  range"  (p.  1942).  I-  owever,  he 
cautions  that  these  estima^  as  may  be 
low,  because  the  populatic  r.s  of  (?xposed 
workers  in  these  studies  g«  neraliv  have 
lov\er  incomes  than  indivi  iuals  being 
protected  by  government  r  sk 
regulations."  (The  positivi  income 
eListirily  for  risk  reductior  mrans  that 
higher  vabes  for  lifosavinj  sho'.;"d  lie 
used  when  evaluating  .man  y  risk 
reduction  progra.ms,  such  ;  s  airline 
safety  programs).  Fisher,  C  leslnul,  and 
Viclette  also  caution  that  ti  i  the 
individual's  valuation  of  tl  e  risk 
reduf:tion  should  be  added  the  value 
loved  ont'S  and  altruistic  o  hers  also 
v.ouid  be  "willing  to  pay  fi  r  redut.ing 
the  fatality  risk  for  those  r.y  posed  to  it  " 
(p.  97). 

The  values  for  risk  reduf  ion  may  be 
greater  when  risks  are  invo  untarily 
assumed  than  when  the  ris  ;s  ar« 


voluntarily  chosen.  This  is  relevant  to 
the  school  lunch  situation  where  a 
limited  array  of  choices  are  offered  in 
the  lunch  program.  Thus,  the  higher 
estimates  may  be  most  appropriate  for 
evaluating  the  school  lunch  programs' 
healthier  diet  and  its  contribution  to 
reducing  risk  pwr-statistiral-life. 

In  compariscn  to  the  dietary  changes 
prodicted  by  FDA  for  food  labeling,  the 
improvements  in  fat  and  saturated  fat 
estimated  for  the  school  meal  prcgrcin 
proposed  regulation  ire  substantial.  The 
School  Nutrition  Di.-itary  Assessment 
Study  found  that  die  ary  intake  from 
NSLP  lunches  provides  37  percent  of 
calories  from  fat  and  14  percent  of 
calorics  from  saturated  fat.  Reducing 
these  lunchtime  intakes  to  the  Diatary 
Guidelines  levels  proposed  in  the 
regulation  would  reduce  an  NSLP 
panicipant's  intake  by  5.9  grams  of  fat 
and  3.4  grams  of  saturated  fat  on  each 
day  school  lunch  is  eaten.  Allowing  for 
182  school  days  per  year  and  the 
percent  of  total  U.S.  children  age  5 
throiigh  18  years  who  receive  a  meal  on 
any  school  day  (51%),  it  is  estimated 
that  the  average  daily  reduction  across 
all  school-aged  youth  would  be  1.5 
grams  fat  and  0.86  grams  saturated  fat. 

Tliese  estimates  are  significantly 
above  those  estimated  for  the  FDA  food 
labeling  changes  for  fat  and  saturated 
fat.  For  cholesterol,  school  meals 
already  provide  a  moderate  intake  and 
no  further  reduction  will  be  required  by 
the  proposed  regulation.  To  further 
compare  the  aggregate  effect  to  that 
estimated  for  Lhe  food  labeling 
regulat  ons.  consider  the  situation 
where  the  adult  population  reduces  fat 
by  1.5  grams,  reduces  saturated  fat  by 
0.86  grams,  and  does  not  reduce  diatary 
cholesterol  intake.  This  is  ncessary 
because  there  are  no  romm.only 
accepted  equations  to  relate  chan;;i:-s  in 
children's  int-kns  of  fat.  .saturated  fat. 
and  cholestr-.'-ol  to  chronic  disease 
reduction.  The  Browner  model  assumes 
thnt  the  relative  risk  of  cancer  is  a 
function  of  tr.tnl  fat.  The  reduction  cf 
1.5  grams  of  (at  is  about  39  percent 
greater  than  the  redu<  tion  of  1.08  grams 
average  for  males  and  females  estimated 
for  PDAs  food  labeling,  r.o  a  !nri;or 
redu(  lion  in  rr^ccor  incidence  and 
deaths  would  be  expe<,led.  For  coron&r>' 
heart  disease,  the  Browner  model 
assuu'.cs  that  all  ch.ii;ge  is  mediated 
through  changes  in  st:rum  cholesterol, 
which  is  affected  by  total  fat.  the  type 
of  fat,  and  dietary  cholesterol.  FDA  used 
the  following  equation  from  Hegsted 
(1988)  to  estimate  the  change  in  serum 
cholesterol: 


Change  in  serum  cholesterol  in 
milligrams  per  deciliter  (mg/dl)  =  2.10^ 
-  1.65P  +  0.097C 
Where 

S  =  change  in  percentage  of  total 
calories  represented  bv  saturated 
fat. 
P  =  change  in  percentage  of  total 
ralorifis  repre.icnted  by 
polyunsaturotsd  fat,  and 
C  =  change  in  dieiary  cholesterol 
measured  in  milligrams  per  1000 
kilocalories. 
The  Hegsted  equation  sliows  that  the 
greatest  effect  on  serum  c-holesterol  is 
due  to  saturated  fat.  and  that  changes  in 
dietary  cholesterol  only  play  a  smail 
part.'* 

The  NSLP  chang.?s  result  in  an 
average  reduction  in  saturated  fat  of 
0.86  grams,  which  is  2.77  limes  the 
reduction  of  0.31  grams  estimated  for 
FDA's  food  labeling.  Since  the  estimated 
change  in  polyunsaturated  fat  levels  is 
only  slightly  greater  for  food  labeling 
than  for  the  proposed  regulation,  the 
overall  estimated  change  in  serum 
cholesterol  for  the  adult  example  based 
upon  changes  at  the  levels  which  are 
proposed  for  school  lunch  would  be 
considerably  greater  than  that  projected 
for  labeling,  driven  by  the  large  decline 
in  saturated  fat. 

In  summary,  if  the  reductions  in  fat 
and  saturated  fat  intake  instituted 
during  the  school  years  aie  continued 
into  adulthood,  the  increase  in  life-years 
and  the  value  in  dollars  ba.sed  upon 
willingness  to  pay  would  be  of  a 
magnitude  similar  to  or  exceeding  that 
estimated  for  the  food  labeling  changes, 
which  were  $4.4  to  $26.5  billion  over  20 
years.  However,  the  lag  time  to  realize 
this  level  of  benefits  over  a  20  year 
period  might  be  greater  since  FDAs 
estimates  apply  to  the  U.S.  adult 
population  and  the  proposed  rule  on 
sd}ooI  meals  will  begin  to  have  eflert 
with  those.children  in  school  at  the  tium 
of  implgjT.entalion. 

The  hi  and  .saturated  L\  reductions 
estimated  to  accompany  the  proposed 
regul.-.fion  assume  that:"(l)  Students  do 
not  replace  school  m.eal  fat  and 
saturated  fat  reductions  by  increasing  fat 
intake  at  other  times  of  the  day  or  on 
non-s<J»QGl  days.  (2)  that  the  dietary 
improvements  at  USDA  school  meals  do 
not  .i-'sult  in  similar  improvements  at 
other  raeais  or  on  non-,schcol  days  and 
(3)  that  the  improvements  bv  program 
participants  do  not  result  in  changes  by 
non-program  participants.  If  students 
did  replace  fat  and  saturated  fat  at  other 
eating  occasions,  a  smaller  health 
benefit  would  result.  If  improvement.s 
on  school  days  serve  as  a  positive 
models  which,  when  cxtmhined  with 
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nutrition  education,  result  in 
improvements  to  non-USDA  s«:hool 
meal,  a  larger  improvement  would 
result.  The  findings  from  the  Menu 
Modification  Demonstrations  indicate 
that  the  daily  fat  intakes  of  NSLP 
participants  would  decline  if  their  fat 
intakes  at  lunch  were  lower,  but  the 
effect  on  non-s<:hool  meals  is  less 
dear.'i  Four  sites  at  geographically 
dispersed  locations  (Chattanooga,  TN; 
Denver,  CO;  Princeton  City,  OH;  and 
San  Bemadino,  CA)  re(»ived  grants  to 
test  reduction  in  the  fat  content  of  NSLP 
meals.  Dietary  intakes  of  fifth  grade 
NSLP  participants  at  lunch  and  over  24 
hours  were  collected  both  at  baseline 
and  after  the  reduction  of  fat  in  the 
NSLP  meals.  The  demonstration  found 
that  the  percent  of  calories  from  fat  over 
24  hours  declined  either  signifijantly  or 
m.-irginally  at  all  sites  for  both  boys  and 
girls.  In  addition,  the  reduction  of  intake 
in  groms  of  total  fat  over  24  hours  was 
greater  than  or  equal  to  the  reduction  at 
the  NSLP  meal  at  three  of  the  four  sites. 
At  the  fourth  site  (Princeton  City), 
de.spite  an  NSLP  redudion  in  fat.  24- 
hour  calories  and  grams  of  fat  increa.sed. 
At  the  San  Bernardino  site,  which 
achieved  the  large.st  reduction  in  fjt  at 
the  NSLP  meals,  the  reduction  of  grams 
of  fat  over  24  hours  was  significantly 
greater  than  the  NSLP  redu<;t)on.  On 
balance,  the  results  of  this 
(J'^monstration  indicate  that  when  fat  at 
the  NSLP  meal  is  reduced,  students 
usually  do  not  replace  these  calories  by 
incTeasing  fat  intake  at  other  eating 
ixicasions.  While  there  is  some 
indif  btion  that  an  accompanying 
reduction  in  fat  at  other  eating  oi:sasicns 
may  he  more  common  than  an  increase 
in  fat  at  other  eating  occasions,  Hudinj-s 
are  mixed  and  therefore  not  robust 
I'liough  to  influence  beiefil  projeitions. 
Accordingly,  the  analysis  in  this  section 
.•^ssurvjes  that  changes  in  NSIJ*  fill  levels 
do  not  affw^t  fnt  Jin.-ite  nf  nthfr 
oi.'casion.s. 

The  fal  and  saturated  fat  reductions 
discussed  in  the  impart  analysis  above 
n^ale  only  to  the  lunch  meal.  The 
proposed  regulation  will  also  reduce  fat 
and  saturated  fiit  in  s<:hool  brertkfosis, 
from  28  to  2.5  percent  of  total  caloritis 
from  fat,  and  from  11  to  10  pen.enf  of 
total  calories  from  saturated  fat.  This 
will  increase  the  overall  redudion  in 
average  fat  and  saturated  fat  for  ttie 
s".  .'di  nt  population,  but  to  a  lesser 
extent  than  NSLP  due  to  the  smaller 
redu(  lions  and  because  fewer  students 
participate  in  the  S<Jiooi  Breakfast 
Program. 

The  food  labeling  regulations  are  not 
expected  to  reduce  U.S.  fat  and 
saturated  fat  levels  by  the  full  amount 
needed  to  achieve  the  Dietary 


Guidelines.  This  indicates  that  there 
will  be  room  for  the  fat  and  saturated  fat 
reductions  which  would  result  from  the 
proposed  rule  to  generate  health 
improvement. 

d.  Effects  on  Participation 

It  is  anticipated  that  the  rule  will  have 
minimal  effect  on  NSLP  participation 
because  implementation  of  the  rule  is 
not  expected  to  increase  meal  prices  or 
decrease  meal  acceptability.  On  a 
typical  day.  25  million  children 
participate  in  the  National  School 
Lunch  Program.  About  14  million  of 
these  meals  are  served  to  children 
receiving  free  or  reduced  pri<e  lunches. 
USDA  has  analyzed  both  the  impact  of 
meeting  the  dietary  guidelines  on  meal 
price  and  meal  acceptability  and  the 
implications  for  program  participation. 

Lunch  price  is  an  important  f?c1or  in 
determining  the  level  of  participation 
among  these  students,  with  students 
participating  at  higher  rates  in  schools 
with  lower  prices.  Research  indicatos 
that  price  increases  lan  cause 
substantial  decreases  in  student 
particip-ntion.  A  key  fa«;tor  in 
njainfaining  participation  among  paid 
.students  while  implementing  the 
dietary  guidelines  is  minimizing  the 
meal  cost.  Food  cost  analysis 
demonstrated  that  nutritional  t;irgt;ls 
<:an  be  reached  within  current  food  cost 
constraints.  Minimizing  cost  iaiprir.fs 
removes  upward  pressure  on  stuil'?nt 
lees  which  would  result  in  docn,',T;fd 
student  particip.ition. 

USDA's  efforts  to  test  thi;  effw:!  cf 
reducing  fat  and  sodium  and  increasing 
the  nutritional  qunlity  of  meals  has 
shown  that  improvements  cth  \->e  msdr 
without  affe«:ting  participjition. 
Although  the  SNDA  study  foi!;id  that 
schools  that  .serve*)  me.Tls  with  a  low 
proportion  of  talories  from  fat  (less  th.in 
32  percent)  had  lower  Ihnn  avoragu 
program  participation,  this  infonnalion 
needs  to  be  vit»vved  in  the  larger  <.ontp>.t 
of  efforts  specifically  designed  to 
examine  improvements  in  .si:hool  me.ils. 

The  Department  ;;pon.scred 
d'imonstration  projects  in  five  school 
food  authorities  from  si;hool  year  IfW!)- 
90  to  1991-92  to  evaluate  the  extent  to 
which  menus  planned  to  metit  the  NSLP 
meal  pattern  could  be*  modified  to  bt;tter 
reflect  the  dietary  guidelines."-  Through 
the  Menu  Modification  Demonstration 
Proje<:1,  USDA  examined  the  process 
involved  in  modifying  s<  hool  meals, 
including  the  impad  on  progrr?m 
participation.  The  demonstration  found 
that  fat  could  be  decreased  significantly 
without  decreasing  program 
participation.  The  percentage  def:rease 
in  grams  of  fat  ranged  from  12  to  31 
pen.ent  in  the  four  sites.  In  all  schools, 


average  daily  participation  remained 
stable  or  incToased  slightly.  In  addition, 
the  improvements  were  made  with 
relatively  minor  changes  in  the  types  of 
foods  offered.  Althoug)]  the  districts 
were  not  able  to  make  comparable 
improvements  in  the  percentage  of 
(a1  lories  from  fat.  because  overall 
calories  de<;reased.  the  results 
demonstrate  that  fat  lan  be  cut  without 
losing  participation. 

California  is  operating  a  State-wide 
demonstration  of  nutrient  standard 
menu  planning.  The  State  reported  that 
the  nutrient-based  system  they 
implemented  did  not  result  in  any 
decreases  in  gross  meal  participation 
between  1990  and  1992. 

SNDA  did  find  lower  student 
pnrtir:ipation  in  very  low-fat  schools, 
however,  the  study  also  indicated  that  it 
is  po.ssible  to  reduce  the  average  fat 
content  of  lunches  offered  to  well  In-low 
the  national  average  of  38  percent  of 
food  energy  without  adversely  afiw.ting 
participation  in  the  NSLP.  Partic  Ipi.tion 
rates  were  similar  in  Sf;hools  whost- 
lijiK.hos  provide  a  moderate  perccr.tMge 
of  focd  energy  from  fat  (32  percent  to  35 
pcr?:ent)  and  in  tho.se  whose  meals 
provide  a  high  or  very  high  percenUigi^ 
of  food  energy  from  fat.  It  is  important 
to  note  that  the  SNDA  finding  of  low 
piirticipation  among  low-fat  schools  is 
not  based  on  experiem  e  with  schools 
altering  the  nutrient  content  of  fotxl  bul 
rather  on  a  point-in-time  (ro.ss-set.tion.il 
chservatiiin  of  schools  with  low  fit 
mi..a!s.  The  study  did  not  collet  t 
information  on  how  the  schools 
i.nplemenled  low-fat  cieais  and  wiiai 
c:o:'.sequeni;es  lhe.se  would  h.v.x  h.:(!  on 
iwr'i':ip3i:cn. 

USDA  r('(ngni/.f>s  that  signifii  ani 
efforts  must  he  undertaken  toensu.i; 
that  participritioii  is  maint.iined  as 
meals  aro  improved.  If  a  rneal  does  (n,i 
ta'Tte  good  or  look  good  then  childriMi 
will  not  i!al  it.  The  proposed  rtgul.ifion 
reognizes  that  food  changes  alcc;;  will 
nnt  bring  schools  ninals  in  line  with  tht; 
dietary  guidelines.  The  results  of  SM).\ 
and  th<'  two  demonstrat.ons  scg^geM  tb;»t 
redur  tions  in  «.aforie<  from  fat  mus.t  he 
accompanied  by  nulritinn  edui:n:iuii 
ar.if  promotional  adivlties  to  m.n.iv.'.iin 
student  participation.  Gradual 
implementation  of  the  Dietary 
Guidelines  in  school  meals  will  allow 
for  incremental  changes  in  food 
offerings,  minimizing  the  impact  nu 
•  ur.-ent  participation  in  thes«;houl  mi-.il 
programs.  .School  food  service  i.i  a 
nonprofit  business  that  must  meet 
student  preferences  to  stay  viable.  Tliis 
requires  maintenance  of  participation  by 
meeting  food  preferences,  and 
accomplishing  nutritional 
improvements  through  changi-s  to 
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appropriate  computer  software  limited 
the  feasibility  of  monitoring  the 
ttutritional  qualify  of  menus.  Mor- 
r*).:«ntiy  developed  software  has  s>^<3tiy 
enhanced  the  ability  to  perform  these 
analyses,  whir.h  will  cosv  be  supported 
by  J  LfSOA  developed  data  base. 
St:hoois  with  mcrocornputers  should  b^ 
Ai-i  to  ti.se  this  software. 

Schools  wLthout  sufficient  computer 
capability  or  necessap/  ac<:ess  to 
technical  assistance  may  opt  for 
Assi.^tHd  Ntitrient  Standard  Menu 
Pl<i:?:nirig,  which  will  allow 
development  ar,d  analysis  of  menu.>  by 
oth^r  entities,  such  as  State  agencie.=:. 
i:onsor^;un.s  '-•r  .school  districts, 
•consultant-  ~>r  i^e  Federal  government, 
whitt-  st;l!  .^.::'.>!ving  the  e.s.senlials  nf 
NSMP 

The  per  tntjl  ruimbursement 
pro-yided  to  schools  was  designed  tn 
cover  both  the  food  and  administrative 
co'vs  (labor  and  operations)  of  providing 
meals  to  students  and  van  be  used  to 
.9cquiri"  computer  hardware  and 
software  Enhanced  computing  abilities 
offer  signtFicaiit  improvements  in  other 
.ireas  of  food  service  management 
bwyofd  nutrient  .standard  menu 
piptining.  The  potential  for  additional. 
unprov>;ments  in  food  service 
oper.^tions  beyond  menu  plaiuuiiij,  tor 
!?!v  jftiplf,  inventor,-  control,  should  h^jlp 
.iffsjr't  the  cost  of  acquiring  this 
:7t»-;bif;ty  for  NSMP. 

The  cost  anfdysis  foursd  Ihni  the 
n-.tia.':nt  reriuirements  of  NSMP  i  an  b- 
mf>f  at  ibout  the  current  cost  of  food  in 
tlii  M  sfton-l  School  Lunch  Program 
ScuiLs-?  the  foo'Js  used  in  the  sarnpU- 
sEienus  wer^;  drnwn  horn  whiit  is 
;  urreu'Iy  b-i.-'g  served.  USD.\  d«M  s  :!->^ 
anticipife  the  r.f*>d  tor  significant 
i:hanges  in  mtvi!  preparation  pra;:t».:t:^ 
that  w-)u!d  atfatit  the  cost  to  pt vp-ire 
aitals  Th.e  nclmin'str^tive  cost  of 
«:'>n.iu':titig  NSMP  should  be  about  »:.'•'• 
same  as  current  operations  onc;e  the 
"V i'-en;  is  fuiiy  impiemerited  in  a  scho>ii 
Aft  evaluation  of  costs  ir:  the  CciitortKi 
nutrient  standard  demonstration 
ff  p.irr^.c<  >hat  most  .s^ihools  exper:.jru:ed 
slight  eost  rh  jtmes  that  ranged  from  4 
pert:ent  .savrn^s  to  1.5  percent  increased 
costs  and  concluded  that  most  distrirts 
can  8\pect  tc  sxperience  very  little 
cha.ige  in  overall  food  .service  costs 
when  i:Tip!-vm^.-riting  a  nutrient-based 
systeai."^ 

:■,  0>tit:r  Significant  Effects 

The  Food  and  Nutrition  Servict- 
believes  that  implementation  of 
nutrient-based  menus  will  require 
extensive  training  and  technical 
assistance,  espetiially  at  the  school  fwd 
auttiority  level.  In  addition,  the 
wquisitiotr  of  computers  (for  schools 


that  do  not  already  have  them)  or 
contracting  for  computer  or  assistance 
with  the  revised  menu  planning  -.ystem 
may  involve  some  local  level 
■^expenditures  during  the  implement-arion 
p^:riod.  While  implementation  will 
iT^quiff*  a  dedicated  effort  on  fhe  par»  <.t 
^ur  .^geflcy,  the  state  agencies  and  lin  li 
srhoo!  food  aiahorities,  the  ongoing 
ojjtration  and  maintenance  of  nutrient- 
based  menu  planning  will  be 
tn.iistinguishable  from  the  currt-ist  n^eai 
p-jttern  based  system  in  terms  of  efforts 
To  pro'yide  for  the  resources  need'^d 
tor  iTipiementation.  the  r^-gulation 
proposes  a  twenty  per  cent  ryducfion  'ft 
.st.;te  ntonitorirg  re.-juiremt n's.  This 
r^d'H  tion  will  enhance  thu  le*. . !  ,f 
resources  available  to  focus  on  Twining 
und  tei.hnicai  assistance  etfcrts.  Many 
school  food  authorities  w-l!  no  lontier 
have  tt;e  requirement  for  snecifir:  f-dit 
<:ht'::k>  to  review  claims  su!?tri:tted  f^r 
r«::i;;ibursabie  meals.  Rather,  these 
school  food  authorities  will  \uivrt 
t1r-xibd'ty  to  develop  their  own  inttm  il 
:ontrols  tor  such  review.  This  pr-Tvisiou 
n  hirgvly  ia.:ended  to  streamline 
program  administration,  hut  will  jU.i 
prov;r!e  some  relief  from  program 
maiuT4em«jnt  burdens 

Ofhrr  Fr-gji/atory  Changt^.-i 

The  r'-gulatifiii  propos^^s  to  stre^./iiiijif; 
viuie  exi.stir.g  administrative  procedu;vs 
of  Slate  ag>'iicies  and  Sv  hool  districts 
Th;s  iviil  permit  States  and  >rhooI 
districts  to  iatplemenl  t\SMP  .uid  focus 
on  fh^  nv.u-itional  needs  of  chddr'-c.  At 
the  Statfc  level  ;hf;  schr.ol  food  authoritv  ' 
rs'-'i»M.v  i:'y("-i  'A'ill  be  eA.t>;n<led  trnc;:.  t->uc/' 
to  fiv-i  years,  reducing  by  2')  p'-;r;;!:r'J  fh/ 
re.s.}:!rces  devoted  to  this  effort-  White '' 
this  will  extend  the  iUxxe  period  h"?ws'  -n 
tor:n.!!  rOviews,  most  disiri':ts  are 
iiurreutly  wisited  rcjfe  frequ-^ritly  th.^.t!. 
rhecur.'vnt  four  ysarcyiile.  The  .St.u-'s 
'■•-i!!  contif.ue  to  h.Twe  a  sig-titi-.iaat 
pre-siinc-i at  the  local  ieirri  AJthn-jgh  r'r- 
fjxcs  of  atterttion  w:!!  be  oa 
I  f:- pie.'!! -.'King  fvSMP  there  should  bt.-  r.  . 
p^rff-ved  redurtiof'  in  Sf.itc>  oversight 

r».  Fr'asnn  for  SeScfct-nn  of  Fropo^atJ 
AkHrantn/H:  The  overriding  purpost- 
behind  this  rule  is  to  serve  more 
ciut.'-iticus  and  healthful  meals  to  s.  Ftool 
children  while  maintaining  access  to  thi- 
nterd  prog.'oms  for  needy  children  ^u6 
tjnhancing  the  flexibility  of  li>.:.-i!  ^ihn-ih 
^o  -administer  the  proi;rani.>. 

The  nutrient  targets  selected  jr« 
d'.Tivt;d  from  the  Dietary  Guidelines  t-ir 
Aniericaos  and  the  Recontmended 
Dietary  Allowances  (RnAs).'"Thf- 
Oietjiry  Cuiddhnes  for  Americans 
encompass  the  Federal  government 
policy  on  nutrition.  They  are  developed 
HI  coivsideration  of  scientifi;:  sources 
SL'i  h  ,»s  The  Surgeon  General':^  Report 
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uii  Ktitrition  and  Heallh  -'■'  and  the 
rJatiunal  Academy  of  S'.;i:'ir(;«s  ri-;.i»ii'- 
Ciri  end  Health:  Implii-afionf;  for 
Kridi/c.int;  Chrorir  Di«e3^i^  R;>|i;  -'  n.'d 
K-jromme.ided  Die'r.ry  AI!(fVv;ii-(  r- 
ThtVy  are  bsrsi^d  npvn  the 
recan-nierdafjons  cf  a;-,  expi  ;l 
ti/ri)niitt.:e,  the  Diefajy  Ciiide (in-;  s 
AtJvisory  Con^miltPo,  .spiu  if:c-.aii%' 
.-ippGiiued  to  Obsist  in  deadojiing 
Di<'t  jry  Guidelines  for  iisy  .""Lxct^s 
i.  der.d  goveniment.  rhf:n»  am  no 
idlornative  policy  d^!Cu:noi:fs  vsrth 
offiiird  soni.ticn  by  the  i^ov^rnrri'^r.j 
c!;'p;irTmen!s  respon:^«h!c  ior  driOii'-iii. 
nctrition  which  co;i!d  pravidn 
a'Iftmative  dietary  larj^'?ts  for  tfjc  g-.  inr.d 
population.  Other  govHrnmeut 
psihiicalioiis  in  ti'is  anuT  sui.h  ;'s 
"Building  for  the  Futufi-j:  Nutrition 
CiiiduncK  for  the  Child  Nutrition 
Prograrp..<;'"  "  sre  based  upon  the  Dii-i.try 
nuidfdiiv's. 

fi.  Pnhlir  Comniunts:  The  Department 
.dso  «:or.sidered  extes^sive  oral  te.<;tiriiony 
pre.senled  at  four  public  hearings  r>nd 
meetings  a.s  Vvel!  as  written  c omirienf.s 
submitted  in  respon.se  to  a  notice 
poblished  in  the  Federal  RegisJer  dii 
September  1.^,  1903.  A  summary  of  t!iu 
comments  is  inf  luded  i,!  ;he  preasi^nif! 
to  llie  proposed  rule. 

FootnotifS 

'  i  \Sr3A/DH!>:,S  ;i<>90i  NijIdi  .m  .iijij  Vii;,! 
I.^'ithh.  D;etar\  Gnirictiiiies  f<.;r  Am(tiit.ans 
Komfi  ami  (J.inJ'n  Buli<;lin  \t>.  'JA2,  tiiinl 
liiilion,  1'WO. 

'Hirsi.hman. } ,  D.  .Srrall'.vooi).  iiiiH  I. 
c:oKn«o;)  (i;)'.)4).  "I'txul  Cost  of  Urallliy 
.Si  h{K)l  .MimIs  '.  r^^ilA  Fdoi)  Jii'ii  NliUilin;) 


.Si'rvii;i  3.1'J  E^-lli)^;.^^'(.  Kt^r.-r;  h  .St  rvi-  ••. 

"'  i  i.sDA  p-JK-;).  ••Q-.i;=>i!)ty  Kt^.l^v-s  i..r 
.S;  hoi-i  F<hi.'  .Scrv  ic  ('  ■'.  I'T-iJpr.-sin  AiH  Mo. 
l:]71.  II.sDA  FotiJ  rnd  NJiiiritJi  n  Servii  ■. 
Niii:;ii<ui  •-.riiJ  T.-t  ir;ii;!l  S'  rw!<r>!;  Div'-:;Mj 

*t '.-iDA  HiJir.an  .Nutrition  li'forr.ii'ii.n 
S^T-.,;.  (I932).  •■Th,■Fr,:)<j(;;li,kr3r::•v:i::■ 
^!.SDA  Sii'.ne  3.:H  .rn!!  n  HnlidinlJo  '.";.'. 
A(!.qii-.!,  I'VU". 

M-V'..tT?v.  i'..  ^.  CJonfo.i  :V{\  I  B':r.;h;  ri)t 
(1I5W)  ThfiSi.hoot  Nutrition  n-.ir.rv 
A;:-^.'ss;r:"|-!  Study   Pi.-'  ;ry  In!   kcs  ;.f 
Proj^inii  P.^rlH  ipiinis  ;^ii<l  Ni(m;);i;;u  i;  ,i,:rs 

"DHLS  imao)  HiM'thv  I'enph.  ::t;((;) 
N.::it>:n,l  }'.-:,-\\h  i'r.jiT'utiim  h^hJ  n:';ra<>! 
Hri^.-nt'o!:  Ob];-.  ?iv.:s.  DMUS  !'vl!;,  ;>••„.,  \.^ 
(i'H.S)«n-Sf)213. 

'N'-.lion,)!  Onlcr  hsi  Hi-idlh  .S'iitisti's 
(IW^i)  •Aclv.inr  e  Repoi;  of  Final  Mortality 
.Sliilisfii  .s.  VV.^^^^.  Mnnihiy  Vila!  .St.itislii  s 
Rnport.  V,i!.  14;'.  \'o.  2  (.Siippjeiueiit). 

"■  Mci.innis,  I.M.  und  VV.Ii  Fo";^.-  iT.)->;;). 
"Actual  ("..uisi's  of  D<  dllj  iu  ii;i-  I  I'ilcd 
Mates".  |o:j.-nai  of  the  Amerii  -u:  Mc-.li.-:;il 
As>;ot  i.ition.  Nov.  10,  l«>'i:l,  Viil  ;'7n,  N'o 
1(>:2207. 

"l-(.«)d  an.i  DiUK  Adniiiiisifiifi'  n  (Tl'Ji) 
"Hirgulit'ory  Imp-if  t  .AnHly?is  of  ihi-  Proposed 
Ke!'!s  to  Amend  the  Food  l^wlxdinq 
Ki;j>iilHt)oi)s".  Federal  Ke^ister  Vol.  hh.  Nt> 
2;t?):(H)8;jf»-fK)877,  Novcni.'Hir  27,  19>n. 

'"Rc.se.in.h  Tri.inRie  Instituli;  (m'Jl). 
■'Fsljiratr^.d  Health  B-nefils  of  Nutriiion  Lihrl 
(:!;.l^^;.-^,  Find!  K.;port,  Vol  ]  iuid  2"'.  .KTI 
I'roj,;cf  Nti!iilM!r  2.3;»t.L.-i'.^72-OS.  IV.'p.i;<-d  f.ir 
Richard  VVillian>s,  Fi>cd  and  Driij; 
Adaiinistration.  Aprd  m<>l 

"  FoikI  and  Dn»g  Ad-iiini.'itniiiiiii  (1-»«» :) 
■■Keg>i!a!(ir>  Imp.irt  .-^nuivsis  of  the  Final 
Kiiles  to  Aiiit-nti  the  FchhJ  Lj)hi;lini» 
Ki>j5ii!.;lions'.  Federal  Regi<iler  Vol.  :,H.  N'o 
:f2927-2'Ml,  iana>ryh,  1  <)'*:!. 

'-'Fish(!r.  Ann,  LauraineC;.  ("hi-strtii}, 
Uinii'l  M  Vio!'.  tie  irWA)  "  rii.-  Xii'..)o  ,.( 


K'^tliu  ing  Rii>I;s  of  D-^!h:  A  Ncjte  on  Wt-.v 
Lv!;Kt(.i'."  (oanirtl  of  Poiii  v  Anaiy.ts  sm) 
Mae  -e.-r.-ni.  Vol  8,  No.  1,  ip.  i.H-V.H). 

"  VV.  K.p  Viscuri  (;a<i:{)  •  i',a  V,oi;e  .  I 
Hi-^V^-  to  Liiv  and  H'iaith".  jourr.al  <d 
lu<:noil.:t  Li!ri,i!ji-i- V.  1.   t).  \n  A.  j  p   I'-V 
1  f^C. 

■■iiii-.'!.d   P.M.  (l-JSti).  "ScfUni 
(■.!>..■•;  iiro!  K-.'S}:a>e  to  l;:(.lary  ('f.o!-  •;-  y.! 
A  i'e-t:vaiuation".  Ai-ji-ri'  •■:)  |>niT:-.il  nf 
i'.i)!i!:.il  N>iliilion44  2"'»-3l>5. 

'^Fox  M  K.  :"aA  a.  ,St  Fierr'!  (ll«<>.j).  Mr;... 
Modify  alion  Demonstration  Crn/its:. 
Fv;)!::.)r;on  R.'<;idt.<.  Voh'iie  i:  .Suii.ma;^.  l;dy 

"  i;!\.  VI.  K.  R.  Si.  Ficr-.  (1  ••<.<).  Vt-  .:, 
Moiiinraiio)!  LVnions'rati'in  Cr.ir.ts. 
K\ali>.!:tim  Rrsaifs.  Aht.  .As-ani.iies  !i!.    f:)!y 
I'ty.l. 

'   Hi.-wer,  K.P  .  F.|,  I>-Mic<o..r,d  K  F.  «.>:  :. 
It'i'X])  ■■(i)!npu!i;r  M.tfdware  and  S'lfv.v.re 
r.--(  in  S"  h(K)i  FckhI  .St^rvli  r  Oprri'ioiis" 
.S'  hool  F>>od  .Service  Kisiau  h  Ri'vicw. 
Voiiimr  17,  N'l.mh'T  2. 

'"Duerr  Exaloation  Rrsoipnis  (I'l'tj!. 
Lviilii.ition  of  the  Ri>gi<,iiai  Model  l'r<  ;!  r  <> 
Network*  1<W1,'92  Year-Hnd  Re|>orl 
11«»<cml)i>r  l'U.t2. 

'"National  Resi-arch  Ohux  il  (T»8'd 
Kerommi;nded  Di>tar\'  Allowann's,  I0:;i 
I'diiion.  National  A(aderiiv  of  .Si  ienc  e«;,  l!!:.i 

•'"HH.S  (H»Wi).  The  Siir^':;;(n  Ceiieral's 
Kiporl  on  Nutrition  and  Heallh  O'diS  if'H.'-l 
Put)li(,i!ion  No.  a,H-.'i0210. 

•'  NiitioM.ii  R-s.-an  litloieu  i!  (J'JH!t|.  H  '  i 
.v.ui  Health:  implications  f«ir  Rriitn  in;; 
Chroiiii  Di-^eHV  Risk.  Ni'i«.n;d  Ai  ;tdeniv  o< 
.Si  ie^<  es,  )SS;J. 

^-  I'.SDA  (l'W2).  •  Piiildoiw  f,„  the  Fiiiiifo- 
Nutrition  {aiidMiire  fo:  the  (.hiid  ^,':!!^iiitl|l 
Projir.itns".  PcMi.  .if.nn  No  FN.S-27-*  J.k.J 
arid  NiiT.ition  .S.t\  i{.i'.  Apiil  r)'f2. 

liKf)..!    (M-  H(!<I2  Fil.d  li  H  'M.a^i',  .„:,| 
eiLlHiC  C03E  3*^0-0(^-f> 
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DEPARTMENT  OF  THE  NTERIOR 

Fish  and  Wildlife  Servi(^ 

50CFRPart17 

Endangered  and  Threatfened  Wildlife 
and  Plants:  12-Month  Petition  Finding 
on  the  Bull  Trout 

AGENCr:  Fish  and  Wildlife  Ser\'ice. 

Interior. 

ACTION:  Notice  of  petitioii  finding. 
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SUMMARY:  The  Fish  and 
(Service)  announces  a  12 
on  a  petition  to  list  the  b 
[Salvelinus  confluentus) 
Endangered  Species  Act 
amended  (Act).  The  Serv 
listing  bull  trout  through 
not  warranted  at  this  timi  t 
unavailable  or  insufficient 
regarding  the  threats  to  a 
population  trends  of  the 
Alaska  and  Canada.  Suf 
information  is  available 
support  a  warranted 
trout  within  the  contermi 
States.  The  Service,  there 
listing  a  distinct  vertebratje 
segment  of  bull  trout  resi 
conterminous  United  Sta 
warranted,  but  precluded 
higher  priority  listing  act 
Ser\  ice  continues  to  seek 
comments  from  the  publi 
and  threats  to  tbis  species 
DATES:  The  finding  report  ;d 
document  was  made  on  J 
Comments  and  informati 
submitted  until  further 
ADDRESSES:  Comments  a 
concerning  this  petition 
the  Field  Supervisor.  U.S 
Wildlife  Service.  3704  Gri 
suite  102.  Olympia,  Wash 
The  petition,  finding, 
comments,  and  materials 
be  available  for  public 
appointment,  during 
hours  at  the  above  address . 
FOR  FURTHER  INFORMATION 
David  C.  Frederick.  Field 
(see  ADDRESSES  section),  a 
9440 

SUPPLEMENTARY  INFORMATION 

Background 

Section  4(b)(3)(B)  of  the 
Species  Act.  as  amended  ( 
1531  etseq],  requires  that 
petition  to  list  a  species  as 
or  threatened  that  presents 
scientific  or  commercial  i 
finding  must  be  made  wit 
of  the  date  of  receipt  of  the 
whether  the  petitioned  actjon 
warranted,  (b)  warranted 
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warranted  but  precluded  from 
immediate  proposal  by  other  pending 
proposals  to  list,  delist,  or  reclassify 
species.  Such  12-month  findings  are  to 
be  published  promptly  in  the  Federal 
Register.  If  the  finding  is  warranted  but 
precluded,  the  Service  will,  within  12 
months  of  such  finding,  reevaluate  the 
issue  and  again  make  one  of  the  three 
findings  described  above  with  regard  to 
the  petition. 

The  bull  trout  was  designated  as  a 
category  2  candidate  for  listing  in  the 
conterminous  United  States  in  the 
September  18.  1985.  Animal  Notice  of 
Review  (50  FR  37958).  Category  2 
species  are  species  for  w  hich  the 
Service  has  some  evidence  of 
vulnerability  but  for  which  substantial 
information  is  not  currently  available  to 
support  a  proposal  to  list  the  species  as 
endangered  or  threatened. 

On  October  30.  1992.  the  Service 
received  a  petition  to  list  the  ball  trout 
as  an  endangered  species  thrmi^hout  its 
range  from  the  following  conservation 
organizations  in  Montana:  Alliance  for 
the  Wild  Rockies.  Inc..  Friends  of  the 
Wild  Swan,  and  Swan  View  Coalition. 
The  petitioners  also  requested  that 
critical  habitat  be  designated  for  the  bull 
trout  concurrently  with  the  listing.  They 
further  requested  an  emergency  listing 
and  concurrent  critical  habitat 
designation  for  bull  trout  populations  in 
select  aquatic  ecosystems  where  the 
biological  information  indicates  that  the 
species  is  in  imminent  threat  of 
extinction. 

A  90-day  petition  finding,  published 
May  17.  1993  (58  FR  28849).  determined 
that  the  petitioners  had  provided 
substantial  information  indicating  that 
listing  of  the  species  may  be  warranted. 
The  Service  initiated  a  rangewide  status 
review  of  the  species  concurrent  with 
publication  of  the  90-day  finding.  The 
period  of  the  Service's  status  review  was 
extended  due  to  insufficient  staff. 

The  Service  has  carefully  assessed  the 
best  scientific  and  commercial 
information  available  regarding  the 
present  and  future  threats  facing  the 
bull  trout.  The  species  historically  was 
widely  distributed  throughout  the  major 
rivers  and  tributaries  of  the  Pacific 
Northwest,  including  seven  States 
(Alaska.  Montana,  Idaho.  Washington, 
Oregon.  Nevada,  and  California)  and 
two  Qinadian  Provinces  (Alberta  and 
British  Columbia).  The  species  has  been 
extirpated  from  most  of  the  large 
mainstem  rivers  in  which  it  historically 
occurred.  The  majority  of  renjaining 
individuals  exist  within  headwater 
streams.  These  fragmented  and  isolated 
populations  are  subject  to  local 
extirpation. 


The  species  is  threatened  with 
extinction  within  the  conterminous 
United  States  as  a  result  of  aquatic 
habitat  degradation  due  to  forest 
management  practices,  roadbuildirg, 
dams,  water  diversions,  mining,  and 
grazing,  as  well  as  from  isolation, 
competition  and  hybridization  with 
non-native  fishes,  and  overharvest.  Even 
populations  occurring  in  wilderness 
areas,  where  land  use  impacts  are 
minimal,  are  threatened  by  non-native 
species  and  by  isolation  from  other 
populations  such  that  stochastic  events 
might,  in  time,  result  in  extirpation. 
Different  amounts  of  scientific  and 
commercial  data  are  available  on  the 
different  populations  of  bull  trout 
throughout  its  range.  There  is  little 
information  available  regarding  the 
existence  or  status  of  bull  trout  in 
Alaska.  Sufficient  monitoring  data  to 
document  the  possible  declining 
population  trend  in  Canada  is  not 
currently  available  in  Service  files.  As  a 
result  of  the  Service's  status  review  for 
this  species,  the  Service  finds  that 
listing  bull  trout  throughout  its  range  is 
not  warranted  at  this  time  due  to 
unavailable  or  insufficient  data 
regarding  the  threats  to  and  status  and 
population  trends  of  the  species  within 
Alaska  and  Canada. 

Sufficient  information  on  the 
biological  vulnerability  and  threats  to 
the  species  is,  however,  available  to 
support  a  warranted  finding  to  list  bull 
trout  within  the  conterminous  United 
States.  The  Service  has  identified  a 
national  interest  in  preserving  species  in 
the  conterminous  United  States,  even 
though  they  also  occur  in  Canada  and 
Alaska.  E.xamples  of  cases  where  the 
Service  has  used  an  international 
boundary  to  define  a  distinct  vertebrate 
population  segment  include:  Grizzly 
bear,  bald  eagle,  marbled  murrelet,  and 
woodland  caribou. 

On  September  21,  1983  (48  FR  43098). 
the  Service  published  a  system  for 
prioritizing  species  for  listing.  This 
system  results  in  a  listing  priority 
number  from  1  to  12  (with  number  1  as 
the  most  threatened).  Because  of  limited 
staff  and  funding,  the  Service  must  give 
priority  to  the  listing  of  species  with  a 
listing  priority  of  1  through  6.  Given  the 
moderate,  yet  imminent  threats  facing 
bull  trout  residing  in  the  conterminous 
United  States,  the  Service  assigns  the 
listing  priority  number  of  9  to  this 
distinct  vertebrate  population  segment. 

Section  4(b)(3)(B)(iii)  of  the  Act 
provides  that  petitioned  actions  may  be 
found  to  be  warranted,  but  precluded  by 
other  listing  actions  when  it  is  found 
that  the  Service  is  making  expeditious 
progress  in  proposing  and  listing 
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species  of  plants  and  animals  that  are 
imminently  and  highly  threatened. 

For  the  current  fiscal  year  that  began 
on  October  1,  1994,  the  Service  is 
making  expeditious  progress  to  propose 
and  list  (within  the  six  conterminous 
States  where  bull  trout  reside),  at  lea.st 
80  plant  and  animal  taxa  with  li.stiiig 
priority  numbers  between  2  and  8.  The 
Service,  therefore,  finds  Ihal  li.sting  ihe 
distinct  vertebrate  population  segment 
of  bull  trout  residing  in  the 
conterminous  United  States  is 
warranted,  but  precluded  due  to  other 
higher  priority  listing  actions.  Such 
species  are  placed  in  category  1  of  the 
candidate  species  list. 


More  detailed  information  regarding 
the  above  decisions  may  be  obtained 
from  the  Service  s  01>mp)3  offM  e  (see 
ADDRESSES  above). 
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in  this  issue  of  the  Federal  Register  and 
announces  competitions  »hat  will  be 
subject  to  ^he  regulations  contained  -.a 
this  document.  For  those  f:ornpetf.f(ons 
aaciounctd  before  today's  CAN. 
applicants  are  subject  to  the  EDCAN: 
rvtCilitions  ;s  they  existed  before  fhi> 
"^guLuion  btM.omes  effective  r^^gardirirj 
what  had  tn  h*;  included  in  an 
';jp[;t;.!troa 

Py.:ipiwii:s  rhjt  rBi;b'ive  laiiia!  yr-.u 
iw  irds  on  the  b,i.sis  of  compefitiofis  rh.V 
wHre  cocuin^ffd  under  rhe  prior  EPiC./SR 
--.-i^uf.t^lisn  will  have  to  subr-'it  i 
'j.itinu'non  -ippiication.  as  they  k  m- 
r-\  ihi-  p.fjt.  ff»r  rhe  'Cast  contirii.i.if  iijn. 
iVK  »rd  «»..\-f->  Tfter  O'^tober  1,  1904.  Th  .< 
':or:rtf:.i.:i  •        ;.r;licalion  mus?  in.  ludr  > 
imytiiffSi  f.i.  <4et  for  each  o'the 
r-^raiKting  h'.i.-'get  periods  of  the  prr^y-it  r 
t'nit  I > equivalef'.i  ;o  the  budget 
inhnrtiatina  thaf  will  be  required  iu:dwr 
^  r.-i  { [7  .. buc  the  effei live  date  ot  dtsse 
fined  r-^gubaons.  For  any  contisvuttior! 
■  aw?rd-4  m.jdfc  it'f^r  this  initial 
cott*itii'.ation  aw^rd.  the  recipit.it  tf;ns^ 
submit  .1  pcrtorrn.njce  report,  as 
rH.jit.red  by  ttiese  new  re gulatiocs 
ritiii-r  th.ut  submitting  further 
cunticiuation  .Tpplication.s 

COMMesrS;  Cofnmenls  mu.st  l^  r«  -i  v(-d 
ju  ar  Ktf.jf->  .■\ugu.sr  <i,  1994 

400SE33E3:  AM  comments  conce^r '.trig 

fhesrt  liaal  ff'gulations  should  be 
iddre-s«d  ro  bberlyn  T.jyior,  Cr.K:r>  i.-:i 
Contracts  Service,  U.S.  Deparlmeut  of 
Edumtian,  400  Maryland  Avf:.nue,  SW 
fCKim  V^m,  RO=i-3.  IVr.shingt.K'.  iX 
•:m^(JJ-4V00 

A  ■•..'ipy  ot  :c;y  comments  d!.>»   c(!..!--r- 
wif  irtnafuni  i.o^lwiijou  requirements 
;hou'd  als'i  h^  sy.'it  to  the  Office  of 
M'iti  ■  i'-infut  iad  Budf^et  at  the  .\dd.-e:.-. 
t!->t'"d  irt  th*;  f'riperwoik  ReJu*  ^ir?  Ar> 
•«'»-:''i-j.'i  at'f!->;s  f;-i.O!n''i!i-;- 
>*;fl  Fi.,arnEa  iN.-oaM.itio.'j  cchtac:: 
-KkthYTh.\H:i^'<J!.S.  Department  of 
SduvrafiOft,  4»Kl  .V(;;ryland  AvecK!*;,  SV; 
.  room  mtr.,  KGB-3,\Va.shingior:,  DC 
i:f:-Z^I^-4~!;'.;.  Ttiephoi-.c:  {ZiiZ)  i.n- 
'i9tri.  [i;di«;dt_i,iis  who  u.;e  a 
r.^I',s.omtriL..f.i5. anions  device  for  fh.?  dc-it 
(TDD)  fri.;y  i.^ti  the  Federal  InfoffiUiri  }fi 
ReL.y  Sficvica  iVlRS]  nt  l-^wj-arT-HMi 
b.-fwe'.u  rt  -J  Ui.  and  H  p.m..  Eastern  i'un<--. 
Moc-.diy  throrigh  Frid-iy 

S:JPP'L&lf£mi^nf  iHFORMATiON:  T-i 
uuproi/e  thr^  .dministration  of 
discrrettor'.ary  grt>r,ts  and  tocl.ontv  r  >.- 
rv-taptents  the  prot:edures  and 
req'jsrenients  oft!;e  Department,  fl-^ 
.Secretary  is  amending  se'.;*ioTis  u\  rhe 
Education  De^virtmenf  General 
Administruive  Regulations  (ED«  ;aR)  r.n 
cuin-coin{>et'ng  continuation 
applicatto(t.s  and  the  use  of  nnohhg  iJ^d 

hi  fids 


Bdckground 

I".  1^03  the  Department  chartered  a 
Qi<i!it>  {n;provement  Team  for  Non- 
Con;pet;rig  Continuation  Grants  (the 
Tei.m),  The  Team  studied  the 
i3ep..rvtntr.f  s  process  for  awarding  iii)t\- 
■'oc-.peting  continuation  grants  To 
onduct  its  analysis,  theTeatn  toilet .ftd 
ir.;i;rRutioa  from  a  wide  v  iriety  of 
■.o!-.fi.b5  widhin  and  outside  tf<e 
CV?p,irt:ni,«tt,  including  flowcharting, 
^:;a:yv::j'.g  data  from  the  Departn;er.t's 
..•i>on:.-UvU grants  maaageaicnt 

•  i..:;;or;;t-2ti,;-i  system,  conducting  focus 
groups  .'.-jj  s:!t';,'rv!ews  of  prograai  and 
K-.<"t-i  ■.■•  >.ii,M  jll  levels  in  the 
iVjnrtm-;:it.  and  bencfiinark;---.;  :'::■ 
h;rc:il  :vv:ird  proces.ses  wiih  othv,' 
F..^t-r:d  .igoucies.  The  Team  dtv  jT-ojied 
t.-jtfr  jptions,  ranging  from  re'.:!ini:ig  the 
(.  ur-f  vt  not!-com{)eiing  continuation 
jw.tni  pai'-:ess  (.vith  certain  rennerneivs 
.uid  (.npruvejiients)  to  estahiistiing  a 
!i-w  process  for  making  NCC  awards 
1  h.-'  a;;t<(ne  of  these  option.s  'vas  sh;io.d 
with  the  public  during  the  d.tt  i 
turherutg  stag-i  of  the  Teain's  work 

The  public  was  given  the  opportunity 
Jo  v.Oi::i'ient  on  improving  the  process 
tor  iT.akit'  4  !!0n-cn':>peling  <  ontir-uatiou 
.'.vt.ards  E<y  subn-itting  writte-i  con-.monK 
'K  presenting  te.stiniOP.y  at  ^  pv.hlit 
.'"t-eiing.  tJiith  the  meeting  and  the 
invUati'ifi  to  submit  writteti  coi:ime;it>. 
V  en;  (tunounced  in  a  note,  e  puftlished 
itv  h*'  Department  m  the  Federal 
Kpgi.stcfju  July  19,  109."?  f^^3  FK  4n(,  nc 
ihirtren  written  coniments  w^rc 
£v>.  ».;-.,.d  ill  respr.nse  to  th  ;t  re^|lu^s^.  rh»- 
r.-:-*m  r4t;;etved  additio.-ijl  corfiments  a? 
:  pithi:;  m.^eciry  held  on  .Augu.st  IH, 

rh'eiutorie  ition  gained  *rom  thes.- 
-•\ti»fistve  dafj  gjdioring  aiitivities 
.iiifiwtd  'he  Tean».  t(»  i'''y.ti;fy 
-Uifii' ienci'j.s  in  the».:urrent  prtMvs.-,  'n: 
\.\\ti\A>. ;«;  bi.>e  re'.o.'amendalifc.s  for 
'  i^i  tllhir-d  \^.d  :t;ipr'.i.;;:j;  rt;.;  i.;ir!"i,> 
jjra;,f:>^ 

Rr:t,i.,;i-.ir,-j!fijlu<fj  Ui  .Slreacdini*  the 
^on  c^!!i}.e'.ingContin«atirn5  .\v\ard 
{'rtii.e-.s 

:>».sv.j  i^:i  i!;put  trtjui  iutiTes:ed 
p.^{t't's,  h'j'h  inside  and  outside  tin: 
Di>-partn;e,'!r,  th».'Team  recommend*- J 
f'i  U  the  Dtparfnierit  niako  rion- 

•  ofnpeticigcontinuarion  ;u-.ordsi)H  th^- 
hi-,;-,  yf  a<:i.eptahle  an.d  tinielv 
[tvftorr-'.ance  reports  w  ithout  requiring 
fhe  recipient  to  submit  applications  for 
Fr:;is<>  .-awards.  1  he  Team's 
ri'<  (inirt'.endation  is  consistent  with  the 
gi  vtIs  oI  the  Goveniment  Performance 
and  Results  Act  and  the  spin  ific 
recommendations  of  the  National 
Performance  Review  to  'eliminate  the 
iti'ifinu  (fion  jppiiratinn  pror:ess  fnr 


butigv't  y<wrs  within  the  project  perio<l" 
and  thai  ti:e  |;ro<.e-.s  'b!:;  replaced  l.y 
y.iarlv  progr.un  pn.g.---  s.s  r-pi.rJs 
in.  using  on  p'-.jgram  Oi.fcnrra's  a:id 
I'rchlems  related  to  prcj^fasil 
in;;!!i;ni»n:.t!ion  and  servit  t-  dcii.frv 
I'.isle.id.  f.^,iJi::g  I;-..-!-  for  i-.;-  h  txiifg-.l 
period  iif  a  project  wil!  '.a-  d  •Uiu:ii!f«i 
;.;  Hit;  time  of  (he  iniii.d  a;v.;;id. 

(.;h.mi;e':  in  fnndiiig  wii!  i-e  itiad-;  'ni 
iiu  "as  jieeded"  b;tsis  u-  ing  p.ior 
.'approval  strjqd.irri..  dre.idy  .>n  p!,5i  ;• 
under  :i4  CVH  74.11(5  aid  2A  Cf-R 
Kt. ?!',{,:).  Lfndar  these  sJ.iatlaids  ai-.d  ti.' 
[iroc'.-ihires  in  *;!^  7-4. It!:;  a;ul  !-;;)..•»)(;■>. ;, 
rec.ipjent  must  seek  prim  ai-pi-v.;.!  f;.r 
cerlaiT)  chnpgrs  to  a  budg-t  aiid  siiii-riil 
the  r»>{i!;>;st  lo  t-ht;  Graiiis  Divi.'-iiin  of  l);.; 
Gra;)!s  .-(Ud  C;onti.ac!s  .Service  A  reqiii  st 
lu!  a  f:hange  in  a  ret  ipit'nf 's  bm.'gvt 
should  be  made  at  th-?  Iniio  that  the 
recipient  becomes  awan^  of  die  )M>f'.i  U.r 
the  char.v;-;,  whether  the  change  niTiMfs 
thy  current  budget  period  or  any  or  all 
future  budget  jjerinds. 

If  the  change  aflVcts  the  m  vt  btdget 
period  and  the  re.  ipi.Mii  bet  (unes  .iware 
t)f  the  need  for  the  ih.u'ge  at  the  tin:e 
th.1t  il  submits  its  performarH-e  report, 
the  r»?<,ipient  may  submit  llie  refjii--sl  at 
the  lime  that  it  submits  (he  pitrforrnrPff 
report.  However,  tli;?  .Set  ret:  ry  notes 
that  submission  of  proposed  budget 
ihanges  with,  or  after,  die  performain.o 
report  may  delay  the  nvipient's  receipt 
of  the  t:ontinuation  awartl   Any  fiuiding 
iif  a  tontinuafion  awanl,  whellier  or  not 
made  i:;  couiun<:ti<)n  with  .i  reipit^st  fur 
a  budg«!t  change,  isi  luiling'-nl  upon  the 
availability  of  lunils. 

Annual  iiwards  will  !i:!  m.itie  .liter 
approval  nf  perlo.-inanf.e  rt.»poiIs  bv  the 
I)rugram  offices.  Hast;il  on  public 
comment,  it  wa.s  crlear  lo  tht;  Team  that 
rf!cipient.'i  undi>rstand  thi>  importance  of 
providing  information  alKiul  [irogress  of 
gr.m!  at;tivi!ies  but  feel  lli.it  more  timely 
performan<:e  reports  would  be 
j)reier.3ble  to  an  annual  applici'ioii 
timed  to  meet  the  Di  partnuiut's  award 
schedule.  Also,  !lie:-   wa?.  a  fM!rct;pfinn 
among  iw.ipiunis  Inal  ti;e  Non- 
compeling  Conimualion  process 
derutjiislraies  an   'erifon;»!ineul" 
meiiialily  on  the  part  of  the  Federal 
Govmuient,  ai  tiie  expense  ol  a 
collaborative  and  assisting  altiludi;. 
RiMijueiits  favoaid  a  new  paiadigm 
wiieri-l.-y  pstilormam  e  i-;).tirticg  woulil 
be  lie.!  mt.rt.  to  projects'  repn.-lui;;  on, 
r;sulf>.  aed  p;  rfornnuu  i',  and  less  lo  t';-.- 
threat  of  a  cut-oft  in  funding  («>von 
though  extremely  ra  e  ijj  prat  tit :e)  This 
option  was  chosen  tti  iuiplenienl  an 
entirely  new  pa.Mdig.n  for  the  NCC 
award  prot.nss, 

Conlinualioii  funding  will  Ih;  basted, 
as  it  has  in  the  past,  on  evideni  e  that 
lie  grantee  has  n»:t  fht^  .•.landani;,  for 


Kegiila1io:.s 
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lonlinuation  i;ontained  in  :U  CFK 
7T;/^3:i.  These  sland.jrds  include 
rec|uiren;euls  that  Cxjogrcss  appfo|)r;,',;< 
sui.'^i.ient  Uin(h  to  (.ontini«>  existing 
awaid-i.  Ihi!  die  graelw  m.ike 
s!)bsta::ti.d  pro;/n  ;:.:  toward  .ichit  vmg 
(he  oi-JM  lives  ol  the.itrojet  t  f)r  of>i.ji;i 
a;;piov.;l  bum  llieS.rcrel.i--y  iorceilai.) 
t  hang..s  to  fise  Ci.rii,  (hal  conlinu.iticn 
ol  Ihe  project  is  in  tin;  lest  iuf'!;  n!s  of 
the  FesJvr.'il  Gove.nniei-l, uhl  that  !li.» 
grantee  suhr.id,  as  nquiretl  by  t>  75.11." 
every  rejicrt  il.U  it  nin.st  su!)niil  t^i  it! 
it:e  contiuuation  award.  This  last 
standanl  will  Kile  on  i:;(  reased 
M  portance  uni.'cr  th<;  ameml.'d 
n  i',uiaiio!V>  !;.■  aus','  llie  i.oiilinualui.. 
aw.ird  del  isloii— ;•  :t.li.i|i);g  the  ti, -  i-;,,.i 
about  whetl  er  the  gr.intee  has  m.idt; 
substantial  progress—  •.•ill  be  basetl 
eiilirely  Cii  ('!,»  submission  of  repoi-ts  as 
speciiit>d  by  the  .Secretary.  rad:er  than 
«m  ?ht;  submission  of  a  conIi;n;.jtJon 
awiiifl  a|)plic.-ilion.  Moreuv'  ;,  haviiig 
r«!(  ipicnts  sub;t:il  tlioir  perifi.-ma.u.e 
reports  t;lo.ser  lo  the  date  wheii  hiutling 
de«;J.sions  nuisl  be  made  will  make  the 
reports  more  valuable  inslnimenls  than 
ihe  previous  conlinuafion  applit.iiiioiis 
I  Intil  now,  re«;ip;eiits  oflen  have  hetui 
required  lo  submit  peiforniaiu.e  data  in 
tontiuuation  app'icaiifms  before  their 
projects  had  conij)let.;d  more  Ih.ia  a  tew 
months  of  activities. 

The  Secretary'  stn;sses  to  recipn-uis 
llie  im  n'ased  in;purt  i!icc>  uf 
performani;e  reports.  Rt'cause  Ihes',* 
reports  will  be  key  iti  i.he  tl;>cisis)u  to 
I  ontinue  funding,  n'<;ipienJs  will  bi- 
e>;pe(  tt!d  to  submit  high  tp.ality  reports 
A  performance  report  mu>,t  contain  fi-.e 
most  current  perfonnance  iiif.jrnia'iou 
specifiiid  in  FDfiAR  and  any  appluable 
program  n!qui.-em<;i:ts  Thi-.se 
rt^juiremenls  incluilo  an  <;vah:.atiiin  i>f 
the  grantee's  prtigress  in  achieving  the 
•ibjet  lives  of  the  approved  appli!.;ition. 
the  effect  ivene.<s  of  the  project  in 
meeting  Ihe  purptjse.s  ol  the  program 
under  whii.h  it  was  fumlttd,  asid  the 
efft^;!  of  the  pro;e<.t  on  the  parti>  ipants 
it  serves  (*i  75..'^ino);  and  a  discussion  ol 
the  r  .isons  for  slipp.'ige  if  (Established 
glials  were  nol  met,  and  a  computation 
of  lhi>  c.nst  per  unit  of  output  if  the 
ouljtiit  of  the  jjroje.'rt  ca:j  be  i]uafitif!i>d 
('Jt)74.fi2(c)ar:d«r).4(jn;l). 

If  a  nxipieiit  f.iils  lo  submit  a 
performant  e  report  as  direcloil  by  the 
Jjei-mi.try.  the  nf«:ipient  will  >!ot  r««ceive 
a  coo'inu.ilion  av^ard.  .Sih»  ^  7S.253(n|f.'0 
T<)  merit  ni  •  ipl  of  a  fonJinuaJion 
av/ard,  the  report  liiust  denu)i!sl,'.i»i>  lliat 
a  i.-cipier.l  ha*;  made  su'islanliai 
prognjss  in  hilfilling  Ihi*  objective-  of 
the  grant  The  Stx.rel.uy  intends  tli  it 
employees  of  Ihe  Department  will 
s<  rntinize  these  reijortscltiscly  to 
ensure  ih.i?  the  ret  ipie-'i  ins,  in  (:u  I. 


met  lliis  ht.indanl.  The  Depailne:-; 
currently  is  developing.-!  gf:r.eri- 
j».;rformanrf>  report  for  .ipprovii  tr.  '    ■ 
Of!i(t;  of  Mn:  .t!.'i;i,  :!<  ..n,)  Btidi- 1 
(ftM>J) 

He  ;;r--v  pr'U^.-.vs  v.  .11  p:.'ivi;,V-  .^  .:    y 
l)-nefi1<  torc^api'.jits.  It  -.vilj  frti;  up 
liii:!'pn'v:u:s!y  Sjieel  en  d.jj  •}t.\.t;v'. 
prtii  i.:sws.  ••.o'h  int'.rn.il  -i  ad  i  x!-.  .t;! 
Foi  e-.amp!e,  certifii;a":Oi's*;.'-.d 
a'-sur;.::.  cs  (e.j;.,  Lobliyii;;>;  Dtlrai. ■:...:.: J 
mu.st  lie  submitted  whenever  .;ji  ti..liiy 
.ifplics  fo;  fuids.  .Siui  e  rccipic,!!.',  wi!i 
no  longer  submit  an  applltjiiion  U) 
ret  eive  t  or.tliiualiun  fuiding,  li;»?y  wiU 
CO  !ong<'r  be  :equired  'u  r»;si  laujt  tlie-.t 
.issuranc  cs  .lunua'ly  for  ihc  li'i-  tn  d.c 
projirt.l.  The  new  proce.^.-,  for  ni.ihing 
t  (uilinuaiion  owards  shoidil  fc-e  u|) 
resoi)ri:es  for  botii  the  recipitrnts  arid 
Diipartnu-nl  staff  that  t..;ri  be  it  iuveslt  ti 
in  hig!)e!  qualJiy  project  man.igtjnieul, 
lechnic  al  assisfan«;e,  and  moiiiloriiig 

Sw  titin-liy-Sficfion  Analysis 

.Sei  !!on  7.J.10U  is  levist  d  fa  ninove 
rt;f»'nMHA;s  lo  the  applicaiiou  pfCK.«-..-5s 
Ih.il  will  no  longer  be  u.sed  lo  make  nou 
t  ompeliig  tainliiiualimi  awards. 

.Section  7j  li2  is  ami;nde«l  by  revi.sing 
paragraph  |i))  lo  requir*.'  an  applicaui  for 
a  new  grant  to  dtisc.-ioe  in  iis 
applit  ation  ho-w,  in  each  budgt « |H;rioii 
of  the  grant,  the  appli<;ant  pl.ins  to  nufct 
eatih  objftlive  of  tiie  proj«;t:l. 

•Section  7.')  1 17  is  revis<;«l  lo  ref1e«:i  llit? 
ni^w  proi;edure  for  determining  Ihe 
.iward  amounts  for  all  builgc't  periotis  in 
a  miilti  year  grant  al  Iht."  lime  tlie  inirud 
aw. u-tl  is  made.  The  r».'vision  erisiin«s 
liiaf  theapplit;ant  provides  multi-yfar 
budgetary  information  in  its  iuiti.il 
application  since  conlinuation 
ajiplications  will  no  longi  i  be  .-eijuir.-tl 

.Sc'ction  7.'j.lia  is  n^visi^tl  toniinovi! 
n.fertftices  lo  items  that  w»!re  f{)rirM>rly 
i«;(ju!:etl  in  a  i;on!inualion  applit  alitin 
The  items  li.stetl  in  paragraph  (b)  tif  this 
section  are  no  hmger  net^dcd  becaust* 
.itltMpiale  inftinnalion  already  will  N^ 
priivided  in  the  initial  applit;alioti  in 
a«.i  tirdaiue  with  the  revised  ^ 7.'i.i  17 
Thi;  pe.'-fonnance  repon  now  will 
bet.omo  ilue  heftire  the  l»<:ginning  tif  the 
coiilinuation  aw.-.rd,  and  will  nrovid.- 
the  inftirriMlion  on  which  !h"  funiline 
di!ce;i*)n  will  be  m-^de.  This  •^•v  tion 
makes  clisir  tli.it  a  performarif.t?  re|;on 
must  hesiibinitfed,  prior  to  tbi;  ni:\t 
bijtiget  pt:riod,  forall  nudt: var .>w!.d-- 
and  liiat  the  S<  .n-tary  wiil  o-.ti,!-,li<;!)  thr 
sp.'t.df!  tluetlatt!  fors!ibii:issio:i  of  t!:.» 
leporl  In  adilition,  thi.s  seciitin  chai).;es 
any  referent.es  to  "apjdiram"  so  thn!  it 
now  wi'l  ref::r  lo  Ihe  "ti  i])ient" 
bet  a  use  an  npiilic.iiitni  wil!  no  longer  !.e 
a  part  of  t|  e  continualiim  awanl 
procoss 
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SBctiun  75.232  IS  reuisi 
luiiorporate  the  new  pro» 
^A/hich  the  Departinbrit 
in.ilysts  on  the  basis  o!"  rl 
ippliration.  The  Depar?;;; 
uiiilysis  to  verify  cost  tlii 
detailed  budget.  In  da;r..<:* 
■ipecirK.;  elements  of  cus'. 
in  .ipplicanfs  propo.'ied  c 
ileterrtiifie  if  they  are  ne'..e 
rH,isunable,  and  allow  »b!t- 
ifiplicable  statutes  and  re 

Section  75.253  is  ■icfif' 
*ht?  purfortnance  repoffs  d 
dates  set  by  the  Secret.iry 
(t  is  important  that  i*et:ip;t 
understand  that  perforria 
now  will  be  due  before  ih 
iirreat  budget  periuiJ  he( 
irdorfnation  will  be  used  i 
r:ontinuation  appli(;;itio(;s 
whether  to  make  contir;!;, 
>  recipient  fails  to  siibrrirt 
leport  as  required  by  fhe^( 
the  Secretary  will  not  c  cki 
for  the  project. 

Pora^raph  (c)  of  6j  v;  z''^ 
miended  to  clarify  i-he  Of 
'  policy  regarding  funds  tha 
unobligated  by  a  recipient 
^  75.2S.l(cl  states  when  tf-« 
would  reduce  the  amoutit 
made  available  for  a  tioatu 
to  a  recipient.  Implicit  ut  t 
rule  is  the  policy  that  tht 
would,  under  certain  circ  i 
idd  the  unobligated  funds 
inifiunt  of  new  funds  madi 
•  I  cnrifiruiation  awarct.  Cor, 
this  policy.  §75.233(c;)fle< 
the  orrumstances  under 
Department  will  odd  the  i 
iiiiofiligated  funds  to  the  .:i 
Iniids  made  available  for  a 
award,  as  well  as  the  cirt  u 
under  which  it  will  reduce 
■Section  75.590  is  revisec 
Hint  fht?  grant  recipient's  ar 
(■•valuation  is  its  perforninn 
The  current  regulation  in  § 
it^quin;s  a  recipient  to  evaii 
projwjt  annually  but  does  t 
tlic  recipient  to  submit  the 
ilie  Department.  Under  this 
legnlation.  the  criteria  for  t 
(••valuafioti  req;iired  by  ^7': 
irif:orporated  into  Ihe  perfo 
report.  In  this  regard,  tfie  rt 
introduction  to  this  section 
that  a  "rwiipient  shall  .suhr. 
pc-rforinance  report,  or,  for 
of  a  projei.t.  n  final  report,  t 
(the  project!  at  least  annual 
This  change  is  designetJ  to 
i  hcit  the  performance  report 
under  §  75.117,  as  amendei 
regulations,  must  meet  the 
estabii.shed  in  §75.590. 
reqma-  an  evaluation  of  the 
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prok;re.s.-.  in  achieving  tfie  obiecttves  m 
its  approved  application,  the 
effectttft^iie.ss  of  the  protect  in  ineefing 
^fie  purpo.-ies  of  the  program  uader 
whit.h  it  i.'i  h-uidnd.  and  the  effect  of  tfit- 
protect  on  the  participants  being  ^-n-ed 
by  tfit-^  project  Under  the  amended 
^i^75  S'tfi  and  75.  U7.  a  retipier^r  wil!  t  c« 
liicger  have  to  submit  a  continuation 
ipplitation  and  .ilso  prepare  ;i  iepanre 
evaluation  of  the  projet.t.  lnsre.;d.  \ 
iivAa  perf(irin,:ni >-  report,  meeting  tht- 
-tr,rtdards  of  §7:i.5f*0  will  he  subaurr-ci 
Also,  the  final  report  of  a  proiei.t 
r».ntnred  under  i^«»  74  fl2(b)  Mid  aii  Mi'in 
r.-iust  rnert  the  -.t  .fidnrds  in  (^  7'",  VMt 

t\etut«*i*Oirdipr  liurs 

[ti'-'se  final  i-i-;gitlation>  h.M.f  he-t  u 
:-vif  WW*  in  accin-dance  with  tiKHatut- 
(.  Irder  I2»f>fi  Under  the  terms  of  the 
(.rd^*r  the  .Secs-etary  has  assessed  rfit- 
potential  co  N  and  benefits  of  this 
regulatory  ,:i.iM>n 

The  poter-ti.il  costs  assocLited  wifti 
rtie  final  regulations  are  tfi.ose  resaltif.^ 
froirn  .statutory  requirements  and  tfinse 
determined  by  the  Secretary  to  y^^• 
nece.s.'viry  for  administering  tfie 
OeoJirtirient's  programs  effw;tivelv  ,:.;u.t 
pfhriently  Burdens,  specifically 
(i.sso»  lated  with  information  colie*  tion 
requirPfneittR,  if  any,  are  identifed  and 
{"(.p-I.iined  el.stiwhere  in  this  preamble 
under  the  heading  Paperwork  Rednctioc! 
ActortObO 

III  assessing  the  potential  cost.-,  cuiu 
fier.oflt.s — both  quantitative  and 
(jualitative— of  these  regulations,  rh^ 
Sw  retary  has  determined  that  the 
fieneht.s  of  the  regulations  justify  thi- 
f  ...sts 

The  St«:,ret(ify  ht-s  also  determ.itu;!! 
fhat  this  regulatory  action  dofrs  not 
unduly  intcTfere  with  Stiite.  local,  ami 
tribal  govern  men  Is  in  the  ex^Tcis.e  (>f . 
their  govc-nmiental  hinctitms 

iRet;*iSdl«»iry  )^ HffAibiiity  Aci  Ortaiiicaiiion 

Tfie  Secretary  certifies  that  tfit-M?  final 
rt.>;idritions  will  not  have  a  signifj<;arir 
fH,or;omic  impact  on  a  suhst.Tntial 
number  of  .srnrll  entities.  For  tfie  rmsf 
parr  tfiese  revisions  are  adopted  fn 
streamline  the  non-competing 
continuaticjn  award  proce.ss  and  tfif: 
procM.ss  of  i-eviewing  reque.sts  rnr  the  ■  .sc 
of  unobligated  funds  carried  over  fron* 
one  fiudge'  period  to  the  next.  Thf'  firf^l 
rei/isions  will  not  result  in  major 
changes  in  Departmental  policy  tfuit 
might  have  .significant  etonorni*.  imp.^  r 
on  small  entities.  Rather,  the  effect  of 
these  rules  is  to  shift  the  time  when 
certain  information  is  provided  to  tfie 
Department  and  eliminate  the  need  U>! 
cumbersome  continuation  award 
applications. 


Pajjpri-vorlk.  Redur.l«on  Ac!  of  19811 

.Sectioas  75. 1 12.  75. 1 17.  7.5  1 18  and 
7  ".5 ''HI  contain  informntinn  ( oMection 
ivquiremenfs  Ttte  lufocmatton 
foUectiO'i  requiremerits  for  f^sj  75  Hi 


il^")  I  tr  havevitre.tdy  f>ee!i  approuMt 
undi-r  rf;e  Office  of  Management  and 
Rudget  (  oritrol  aumf>i-;r  ta75-f)i02 

These  regulations  .itfect  th.e  following 
'r'pe-.  of  entitie.s  wfiii:h  a.'e  eligible, 
depeisdif?g  on  theuidividua!  program. 
fc  apply  for  d:s»:reiionary  grants:  St:!te 
"^nd  local  governments,  nonprofit 
insfitutio.ts,  institutions  of  higher 
whicafron.  for  profit  orfjanizations.  ;..rjd 
if:div.iJua(>.  The  Oeparrment  tjeed-.  the 
infiiTfiiiition  in  the  perf'orri.ar.ce  reports 
to  en;  file  ?fie  .Secretary  to  deternune  if 
i•h^•  re.'  ipienl  meets  the  cr.te.'ia  for  ..m 
■  idditiixud  year  of  funding.  Tfie 
pf^rfofrnance  report  (enables  the 
■Si-rcrHttiry  to  determine  if  the  rt-cpif^ut 
lias  rrtcide  sidistnnfial  progress  tou..rd 
meeting  tfie  objectives  in  its  apjtrfived 
,  ppilcatinn.  .Substantial  progress  is  otu 
of  the  requtremenfs  for  a  r«-(  ipierit  tt>  f>f- 
eligifile  fcrcotitinuation  hmds.  Oth*rr 
reqicrem.ents  for  continuation  are 
descrif>tH:l  earlier  in  this  preanthlt;  m  thp 
disciis.Mon  regarding  34  CFR  75.251 
Tfieaiicual  reporting  burden  lor  ffiese 
coIlef:tii>ns  of  information  is  estimated 
ic  vary  from  13  to  22  fiours  per 
rK>(i()U;>e.  w  itfi  .m  average  oi  17  s  fu/urs 
per  respon-.e  for  ao.OOO  respondi-ntN,  for 
)  total  .innual  burden  of  525.000  hours, 
iuchuiing  tilt,  time  for  reviewing 
M.st.nictifjns.  .searching  exist  ng  d<it(i 
.••ources.  gathering  and  maintaining  tfit- 
(!;i?,;  rif.-trded.  atid  completing  and 
reviewing  tfte  collections  of 
udbrrna^iofc  (44  U  S  C.  ;i5()4(hll. 

The-  revisions  to  «}t>  75  1 IH  and  7';.:i'Ki. 
fiave  nor  h.t'vn  approved  by  OMB  under 
the  Paperwork  Keducfion  Act  ot  I'WO 
The  LH'pi-.rtmeut  of  Education  ivill 
•.ulin.rt  a  (.oliection  subrni.ssion  to  tfie 
(Iffice  (if  Management  and  Budget 
(OMB)  for  iK  review  of  tfiese  s*f:{ion'i 
luifter  tfie  iaw 

CJrgiintiafion.s  and  ludivuiuals 
desiring  to  sufimit  ccmimeats  on  tfie 
infoiTn;:i-u>ft  collection  requireinent.'-. 
.should  dirf.T.t  tfiem  to  the  0?fi(.e  of 
[,'.fe.rrrt,';tio«  ."ind  Regulatory  Affairs, 
{ >MB,  rcKsm  3f»()2.  New  Fxec-.tive  Offiff 
P.uildirig  n'a.shingfon.  DC  2050  i, 
Attentior:   D.-.iel  J.  f.henok 

i!«iifT(;is*ernnarntal  RevteH 

Programs  receiving  multi-year 
cuntmiiatioa  awards  are  subject  to  tfie 
require.nents  of  Executive  Order  12:172 
and  the  regnlaiions  in  .14  CFR  part  79 
fiowever,  for  di.scretionar^  gratiK,  the 
non  c(»nipeling  continuatiori;s  referred  to 
m  ,':4  CFR  79.B  will  no  longer  b« 
required.  Therefore,  the  .S«iretary  will 


notify  the  recipient  that  the  performance 
reports  must  bie  submitted  for 
intergovernmental  review.  The  objective 
of  the  Executive  order  is  to  foster  an 
intergovernmental  partnership  and  a 
strengthened  federalism  by  relying  on 
processes  developed  by  State  and  local 
governments  for  coordin'ation  and 
review  of  proposed  Federal  financial 
assistance. 

In  accordance  with  the  order,  this 
document  is  intended  to  provide  early 
notification  of  the  Department's  specific 
plans  and  actions  for  programs  subject 
lo  34  CFR  pari  75. 

Waiver  of  Proposed  Rulemaking 

Under  5  U.S.C.  553(b)(A)  the 
Secretary  may  waive  proposed 
rulemaking  for  rules  of  agency 
procedure.  These  procedural  regulations 
do  not  affect  the  substantive  rigfits  of 
recipients  to  receive  new  or 
continuation  awards.  The  procedures 
established  in  these  regulations  merely 
reduce  and  shift  burden  regarding 
budget  submissions  and  financial  and 
performance  reports.  Therefore,  the 
Secretary  has  decided  to  waive 
proposed  rulemaking  for  these 
procedural  regulations  so  that  they  may 
be  used  in  the  upcoming  funding  cycle 
lo  inform  applicants  for  new  awards 
what  must  be  included  in  the 
application  for  a  new  award. 

Regarding  the  amendment  to  34  CFR 
75.253(c),  this  amendment  merely 
restates  the  longstanding  current 
regulation  in  clearer  language.  The 
Department  has  interpreted  the  current 
34  CFR  75.253  consistent  with  the 
language  contained  in  the  revised 
paragraph  75.253(c).  5  U.S.C.  553(b)(A) 
also  provides  that  an  agency  may  waive 
proposed  rulemaking  for  interpretative 
rules.  Because  the  amendment  to  34 
CFR  75.253(c)  is  consistent  with  current 
interpretation  of  the  existing  34  CFR 
75.253(c),  the  Secretary  has  decided  lo 
waive  proposed  rulemaking  regarding 
this  provision  as  well.  Accordingly,  the 
Secretary  waives  proposed  rulemaking 
for  the  amendments  to  34  CFR  part  75 
made  in  this  final  rulemaking 
document. 

Invitation  To  Comment 

The  amendments  to  these  regulations 
are  procedural  in  nature  and  intended  to 
streamline  discretionary  grants 
administration.  However,  interested 
persons  are  invited  to  submit  comments 
and  recommendations  regarding  these 
final  regulations  because  the 
Department  is  aluays  interested  in  ways 
it  can  further  improve  its  discretionary 
grant  management  practices.  All 
comments  submitted  will  be  considered 
in  further  streamlining  and  refining 


procedures  for  processing  non- 
competing  continuation  awards  and 
requests  for  the  use  of  funds  thai  remain 
unobligated  by  the  recipient  and  are 
carried  over  to  the  r>exl  budget  period. 
All  comments  submitted  in  response  lo 
these  final  regulations  will  be  available 
for  public  inspection,  during  and  after 
the  comment  period,  in  room  3fi36. 
Regional  Office  Building  No.  3,  Seventh 
and  D  Streets  SW..  Washington,  DC, 
between  the  hours  of  9  a.m.  and  4  p.m.. 
Monday  through  Friday  of  each  week 
except  Federal  holidays. 

Assessment  of  Educational  Impact 

The  Secretary  particularly  requests 
comments  on  whether  the  final 
regulations  in  this  document  would 
require  transmission  of  information  thai 
is  being  gathered  by  or  is  available  from 
any  other  agency  or  authority  of  the 
United  Stales. 

List  of  Subjects  in  34  CFR  Part  75 

Education  Department,  discretionary 
grant  programs,  continuation  funding, 
grant  administration,  reporting  and 
recordkeeping  requirements, 
performance  reports,  unobligated  funds. 

Dated:  May  10, 1994. 
Richard  W.  Riley, 

StiCfftary  of  Education. 

(Catalog  of  Federal  Domestic  Assistance 
Number  does  not  apply.) 

The  Secretary  amends  pan  75  of  title 
34  of  the  Code  of  Federal  Regulations  as 
follows: 

PART  75— DIRECT  GRANT 
PROGRAMS 

1.  The  authority  for  34  CFR  pan  "5 
continues  to  read  as  follows: 

Authority:  20  U.S.C.  1221e-3ia.l(l)  dnd 
3474,  unless  otherwise  noted. 

§75.100    [Amended] 

2.  Section  75.100  is  amended  by 
removing  paragraph  (c). 

3.  Section  75.112  is  amended  by 
revising  paragraph  (b)  and  adding  an 
OMB  control  number  to  read  as  follows: 

§  75.1 12    Include  a  proposed  project  pertod 
and  a  timeline. 

«        *        *        •        • 

(b)  An  application  must  include  a 
narrative  that  describes  how  and  when, 
in  each  budget  period  of  the  project,  the 
applicant  plans  to  meet  each  objective 
of  the  project. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  numf)er  1875-O02) 
•         •         •         •         • 

4.  Section  75.117  is  amended  by 
revising  paragraph  (b),  removing 
paragraph  (c)  and  adding  an  OMB 
control  number  to  read  as  follows: 


5  75. 1 1 7    Information  needed  for  a  mutti- 
year  project. 

•  *         •         •         • 

(b)  A  budget  narrative  accompanied 
by  a  budget  form  prescribed  by  the 
Secretary,  that  provides  budget 
information  for  each  budget  period  ol 
the  proposed  project  period. 

(Approved  by  the  Office  of  Managenienl  rfr,il 
Budget  under  control  number  1875-0102) 

•  *         •         •         • 

5.  Section  75.118  is  revised  lo  read  .js 
follows: 


§75.118 
award. 


Requirements  for  a  continuation 


(a)  A  recipient  that  w  ants  to  receive 
a  continuation  award  shall  submit  a 
performance  report  that  provides  the 
most  current  performance  and  financ  lal 
expenditure  information,  as  directed  by 
the  Secretary,  that  is  sufficient  to  meet 
the  reporting  requirements  of  34  CFR 
74  82,  75.590,  75.720,  and  80.40. 

(b)  If  a  recipient  fails  to  submit  a 
performance  report  that  meets  the 
requirements  of  paragraph  (a)  of  this 
section,  the  Secretary  denies  continued 
funding  for  the  grant. 

Cross-Reference.  See  §75.117  Inforirihl.on 
needed  for  a  multi-xear  project,  and 
§§  75.250  Ifirough  75.253  Approval  of  moUr 
year  projects.  §  75  590  Evaluation  by  tfie 
recipient,  §  75.720  Financial  and 
performance  reports,  §74.82  Performaace 
Reports  under  nonconstruction  granlt,  ami 
§  80  40  Monitoring  and  reporting  prog:.im 
performance. 

(Auihorifv:  20  U  S.C.  I22le-3(a)(l)  ar.il  :-i;-»} 

§75.232    [Amended] 

fi.  Section  75.232  is  amended  by 
adding  the  word  "new"  in  paragraph  (.-i) 
before  the  word  "grant". 

7.  Section  75.253  is  amended  by 
removing  the  word  "grantee"  and 
adding,  in  its  place,  the  word 
"recipient"  in  paragraphs  (a)(2)  and 
(a)(2)(ii)(B),  and  by  revising  paragraphs 
(a)(3),  (c),  and  (e)  to  read  as  follows: 

§  75.253    Continuation  of  a  multi-year 
project  after  tfie  first  budget  period. 

(a)  *   *    * 

(3)  The  recipient  has  submitted  all 
reports  as  required  by  §  75.1 18,  and 

*        «        *        •        * 

(c)  The  Secretary  considers  any  funds 
remaining  unobligated  by  the  recipient 
at  the  end  of  a  budget  period  in 
determining  the  amount  of  new  funds  to 
be  awarded  for  the  next  budget  period 
of  the  grant  as  follows: 

(1)  If  the  unobligated  funds  are 
needed  to  complete  activities  that  were 
approved  for  the  budget  period  that  is 
about  to  end,  the  Secretary  may  add  the 
unobligated  funds  to  the  amount  of 
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funds  to  be  approved  foi  the  next  budget 
period  of  the  grant. 

(2)  If  the  unobligated 
needed  to  complete  acti' 
approved  for  the  budget 
.about  to  end,  the  Secrete  r)- 
the  amount  of  new  fund: 
the  next  budget  period 
unobligated  funds. 
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(e)  Unless  prohibited  by  program 
regulations,  a  recipient  that  is  in  the 
final  budget  period  of  a  project  period 
may  seek  continued  assistance  for  the 
project  under  the  procedures  for 
selecting  new  projects. 

8.  Section  75.590  is  amended  by 
removing  the  word  "grantee"  and 
adding,  in  its  place,  the  word 
"recipient"  in  paragraph  (a)  and 
revising  the  heading  and  the 


undesignated  introductory  text  to  read 
as  follows: 

§  75.590    Evaluation  by  the  recipient 

A  recipient  shall  submit  a 
performance  report,  or,  for  the  last  year 
of  a  project,  a  final  report,  that  evaluates 
at  least  annualls — 
•        •        •        •        « 
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Part  VII 


Environmental 
Protection  Agency 

40  CFR  Part  170 

Technical  Amendment  to  Early-Entry 
Prohibition  of  the  Worker  Protection 
Standard;  Final  Rule 

Administrative  Exception  to  Early-Entry 
Prohibition  of  the  Worker  Protection 
Standard  for  Harvesting  Cut  Roses; 
Notice 


ENVIRONMENTAL  PROT^^TION 
AGENCY 

40  CFR  Part  170 
[OPP-3001641;  FRL-4866-5] 

Technical  Amendment,  Ad|dition  of 
Table  of  Exception  Decisions  to  Early- 
Entry  Prohibition,  Worker  protection 
Standard;  Final  Rule 

AGENCY:  Environmental  Prelection 
Agency  (EPA). 
ACTION:  Final  rule. 
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SUMMARY:  In  the  Notices 
Federal  Register.  EPA  is 

administrative  exception  to 
prohibition  on  early  entry  i 
treated  areas  for  hand  labor 
the  Worker  Protection 
issued  under  the  Federal 
Fungicide,  and  Rodenticide 
(FIFFL\).  That  exception  a 
year  period,  under  specifiec 
early  entry  by  workers  to 
greenhouse-grown  cut  roses 
that  the  regulated  communi 
of  that  and  future  administ 
exceptions  to  the  early-entr> 
prohibition,  EPA  is  amendi 
to  add  a  new  §  170.122(e)(7) 
tiie  regulated  community  to 
Federal  Register  notices  th 
the  terms  and  conditions  of 
administrative  exceptions. 
EFFECTIVE  DATE:  June  10. 
FOR  FURTHER  INFORMATION 
Therese  Nturtagh.  Chief. 
Safety  Branch  (7506C).  Envi 
Protection  Agency.  401  M  St 
Washington.  DC  20460.  (703 
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SUPPLEMENTARY  INFORMATION 

I.  Background  and  Puqiose 

EPA  issued  the  WPS  on  Aijg 
1992  (57  FR  38102,  40  CFR  Fi 
The  WPS  includes  a  prohibit 
(§  170.112)  against  routine 
into  pesticide  treated  areas  tc 
hand  labor  tasks  during  restricted 
intervals  (referred  to  as  "earl 
Section  170.112(e)  of  the  WPfe 
a  process  for  EPA  to  consider 
administrative  exceptions  to 


To  ensure 
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prohibition  on  early  entry.  In  the  Notice 
section  of  this  Federal  Register.  EPA  is 

granting  the  first  such  administrative 
exception  for  early  entry  to  harvest  cut 
roses.  To  ensure  that  the  regulated 
community  is  aware  of,  and  able  to 
locate,  that  and  future  administrative 
e.xceptions,  EPA  is  amending  §  170.112 
by  adding  a  new  paragraph  (e)(7) 
identifying  the  Federal  Register 
citations  and  effective  dates  for 
administrative  exceptions  granted  under 
§  170.112(e). 

The  addition  of  paragraph  (e)(7)  to 
§  170.112  is  a  technical  amendment.  It 
does  not  make  any  substantive  changes 
in  the  WPS  or  §  170.112.  Accordingly. 
EPA  finds  that  there  is  good  cause  to 
make  this  amendment  effective  without 
notice  and  opportunity  for  public 
comment  because  they  are  unnecessary. 
Under  §  170.112(e).  EPA  provides  notice 
and  an  opportunity  for  comment  on 
proposed  administrative  exceptions. 
There  is  no  need  for  sepas-ate  comment 
on  adding  a  cross-reference  to 
§  170.1 12(e)  to  those  published 
exception  decisions.  In  addition.  EPA 
finds  that  there  is  good  cause  to  make 
this  technical  amendment  effective 
immediately  upon  publication  so  that 
reference  to  the  cut  rose  administrative 
exception,  which  is  itself  effective 
immediately  in  this  Federal  Register. 
will  appear  in  the  CFR  immediately. 

II.  Regulatory  Assessment 
Requirements 

A.  Executive  Order  12866 

Under  Executive  Order  12866  (58  FR 
51835,  October  4,  1993),  EPA  must 
determine  whether  the  regulatory  action 
is  "significant"  and  therefore  subject  to 
review  by  the  Office  of  Management  and 
Budget  (OMB)  and  to  the  requirements 
of  the  Executive  Order.  Pursuant  to  the 
terms  of  the  Executive  Order,  EPA  has 
determined  that  this  technical 
amendment  is  not  "significant"  and  is 
therefore  not  subject  to  OMB  review. 

B.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act 
(5  use.  650(b)),  EPA  has  determined 
that  this  technical  amendment  will  not 
have  a  significant  impact  on  a 


substantial  number  of  small  businesses 
since  the  technical  amendment  makes 
no  substantive  changes  in  the  WPS. 

C.  Paperwork  Reduction  Act 

This  technical  amendment  contains 
no  information  collection  requirements 
as  defined  in  the  Paperwork  Reduction 
Act  (44  U.S.C.  3502  et  seq.). 

List  of  Subjects  in  40  CFR  Part  170 

Administrative  practice  and 
procedure.  Labeling.  Occupational 
safety  and  health.  Reporting  and 
recordkeeping  requirements. 

Dated:  |une  3. 1994. 
Lynn  R.  Goldman, 

AssLtant  Administrator/or  Prt^vention. 
Pesticides  and  Toxic  Substances. 

Therefore.  40  CFR  chapter  I. 
subchapter  E.  part  170  is  amended  as 
follows: 

PART  170— [AMENDED] 

1.  The  authority  citation  for  part  170 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  136w. 

2.  In  §  170.112  by  adding  a  new 
paragraph  (e)(7)  to  read  as  follows: 

§170.112    Entry  restrictions. 

•         •         •         »  « 

(e)  *    *   •  • 

(7)  List  of  exceptions  granted  by  EPA. 
The  following  administrative  exceptions 
from  the  requirements  of  this  section 
have  been  granted  by  EPA.  Each 
exception  listed  in  paragraph  (e)(7)  of 
this  section  contains  a  reference  to  the 
Federal  Register  notice  in  which  EPA 
has  granted  the  exception  and  the 
effective  dates  of  the  exception.  The 
terms  and  conditions  of  the  exception 
appear  in  the  referenced  Federal 
Register  notice. 

(i)  Exception  for  hand  labor  to  harvest 
greenhouse-grown  cut  roses  published 
in  the  Federal  Register  of  June  10.  1994. 
effective  from  June  10.  1994.  to  June  10 
1996. 

(ii)  I  Reserved!. 

IFR  Doc.  94-14179  Filed  6-9-94:  8.45  ami 
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ENVIROMMENTAL  PROTECTION 
AGENCY 

(OPP-300164H;  FRL-4779-8] 

Admimstrative  Exception  to  Worker 
Protection  Standard  Earty  Entry 
Prohibition  for  Harvesting  Cut  Roses 

AGENCY:  Environmental  Protection 
Agency  (EPA) 

ACTION:  Administrative  Exception 
decision. 

SUMMARY:  EPA  is  granting  an 
administrative  exception  to  the  general 
prohibition  on  early  entry  into  pesticide 
treated  areas  for  hand  labor  contained  in 
the  Worker  Protection  Standard  issued 
under  the  Federal  Insecticide. 
Fungicide,  and  Rodenticide  Act 
(FIFRAj.  The  exception  allows,  for  a  2- 
year  period,  under  specified  conditions, 
early  entry  to  harvest  greenhouse-grown 
cut  roses.  This  exception  will  provide 
the  cut  rose  industry  additional  time  to 
develop  and  implement  safe  alternatives 
to  early  entry.  EPA  is  denying  an 
exception  for  other  cut  flower  and  cut 
fern  industries  at  this  time. 
EFFECTnrE  DATE:  June  10,  1994. 

ADDRESSES:  All  comments  submitted  on 
the  proposed  exception  are  available  for 
public  inspection  in  the  Office  of 
Pesticide  Programs'  public  docket,  room 
1132.  Crystal  Mall  #2.  1921  Jefferson 
Davis  Highway,  Arlington.  VA.  Office 
hours  are  8  a.m.  to  4:30  p.m..  Monday 
through  Friday. 

FOR  FURTHER  INFORMATION  CONTACT: 
Therese  Murtagh.  Chief.  Occupational 
Safety  Branch  {7506C),  Environmental 
Protection  Agency,  401  M  St..  SW.. 
Washington.  DC  20460.  (703)  305-7666. 
SUPPLEMENTARY  INFORMATION: 

1.  Background 

EPA  issued  on  August  21.  1992,  (57 
FR  38102)  a  final  rule  establishing 
Worker  Protection  Standards  (WPS)  for 
agricultural  pesticides  (40  CFR  part 
170).  The  WPS  includes  a  prohibition 
against  routine  early  entry  to  pesticide 
treated  areas  to  perform  hand  labor  tasks 
during  restricted-entry  intervals 
(referred  to  as  "early  entry").  Section 
1 70. 1 12(e)  of  the  WPS  provides  a 
process  for  considering  exceptions  to 
this  prohibition  against  early  entry.  In 
the  same  August  21,  1992  Federal 
Register.  EPA  proposed  to  grant  an 
exception  to  the  early-entry  prohibition 
for  the  cut  flower  and  cut  fern 
industries.  Information  received  from 
the  industry  during  the  comment  period 
for  the  proposed  WPS  persuaded  EPA 
that  there  could  be  suk^antial  economic 
repercussions  if  routine  hand  labor  tasks 
were  prohibited  during  the  restricted- 


entry  interval  (57  FR  38175).  EPA 
solicited  comments  on  the  proposed 
exception  for  the  cut  flotver  and  cut  fern 
industries  and  received  a  wide  range  of 
comments  both  supporting  and 
opposing  the  proposed  exception. 

II.  EPA's  Exception  Decision 

EPA  has  reviewed  the  information 
received  and  has  decided  to  grant  a 
modified  exception  to  the  early-entry 
prohibition  for  harvesting  greenhouse- 
grown  cut  roses  only.  The  information 
submitted  by  the  rose  industry 
combined  with  EPA's  knowledge  of  rose 
production  convinced  EPA  that  rose 
growers  could  suffer  a  substantial 
economic  impact  if  compliance  with  the 
WPS  early-entry  restrictions  were 
required.  EPA  is  granting  a  2-year 
exception  to  provide  rose  growers  time 
to  adjust  pesticide  spray  schedules,  find 
early-entry  alternatives,  and  develop 
technology.  The  e.xception  is  subject  to 
conditions  designed  to  mitigate  risk  to 
early-entry  workers.  EPA  believes  that 
early  entry  under  the  terms  of  the 
exception  for  the  period  of  2  years  will 
not  pose  unreasonable  adverse  effects  to 
rose  harvesters. 

EPA  believes  the  economic  benefits  of 
a  2-year  exception  for  rose  growers  may 
be  high  and  that  the  conditions  of  this 
exception  will  mitigate  workers'  risks. 
EPA  does  not.  however,  have  sufficient 
information  about  the  risks  and  benefits 
of  the  exception  to  grant  a  broader  or 
longer  term  exception.  If  the  rose 
industry  determines  that  it  needs  an 
exception  beyond  2  years,  the  industry 
will  need  to  provide  additional 
information  on  the  economic  benefits  of 
an  exception,  as  well  as  the  risks,  in  a 
new  exception  request  under 
§170.112(e)(l).  This  information  should 
include  worker  exposure  data, 
poisoning  incident  data,  personal 
protective  equipment  feasibility 
information,  and  data  on  the  economics 
of  rose  production  and  how  WPS  early- 
entry  restrictions  allect  revenues. 
EPA  has  not  received  sufficient 
information  to  warrant  an  exception  to 
the  early-entry  prohibition  for  other  cut 
flower  and  cut  fern  producers  at  this 
time.  Information  submitted  in  some 
comments  suggests  that  alternatives  to 
early  entry  exist  for  these  other  crops 
and  that  such  an  early  entry  prohibition 
would  not  cause  economic 
repercussions  great  enough  to  outweigh 
the  risk  to  workers.  Growers  of  other  cut 
flowers  and  cut  ferns  who  would  still 
like  EPA  to  consider  an  exception  for 
these  crops  should  submit  an  exception 
request  which  supplies  the  information 
outlined  in  §170.112(eKl).  This 
includes  information  on  crop 
production  and  pesticide  use  practices. 


alternative  practices,  economic  data, 
safety  practices,  and  the  costs  and 
feasibility  of  implementing  the 
conditions  under  which  an  exception 
would  be  granted. 

III.  Comments,  Summary  of  Major 
Issues  Raised  in  the  Comments  and 
EPA's  Findings 

In  the  WPS.  EPA  prohibited  early 
entry  for  hand  labor  such  as  harvesting 
because  EPA  concluded  that  entry 
during  a  restricted-entry  interval  (REI) 
to  perform  routine  hand  labor  tasks  is 
rarely  necessary,  that  personal 
protective  equipment  (PPE)  for  field 
workers  is  impractical  because  workers 
may  remove  it  or  use  it  incorrectly,  and 
that  PPE  may  be  risk  inducing  because 
of  heat  .stress  concerns.  Here,  the  rose 
industry  has  made  a  case,  at  least  for  the 
interim,  that  routine  entry  during  an  REI 
to  har\'est  roses  is  necessary  and  that 
prohibiting  such  entr)'  could  have  a 
substantial  economic  impact  on  rose 
growers. 

Therefore.  EPA  is  granting  a  limited 
exception  to  allow  workers  to  harvest 
greenhou.se-grown  cut  roses  to  avoid 
excessive  economic  burden  to  rose 
growers.  Under  conditions  described 
below,  workers  may  enter  treated  areas 
under  an  REI  to  harvest  roses.  EPA 
believes  that  in  rose  greenhouses,  the 
use  of  PPE,  a  limitation  on  worker- 
exposure  time,  accessible 
decontamination  facilities,  provision  of 
label-specific  information  to  workers. 
basic  pesticide  safety  training,  and 
shade  and  mechanical  cooling  devices 
will  mitigate  risks  for  rose  har\'eslers. 
The  following  additional  factors 
contributed  to  EPA's  decision:  (1)  PPE 
would  be  worn  for  only  limited  periods 
of  time;  (2)  greenhouses  usually 
encompass  a  much  smaller  area  than 
field  crops  so  that  employers  should 
more  easily  be  able  to  ensure  that 
workers  wear  the  PPE;  (3)  harvesting 
could  be  accomplished  in  a  reasonably 
efficient  manner  while  wearing  the 
required  PPE,  including  coveralls, 
chemical-resistant  gloves  (possibly  as 
liners  underneath  leather  gloves), 
chemical-resistant  footwear  and 
headgear  (if  the  potential  for  head 
exposure  exists),  and  protective 
eyewear;  (4)  the  accessibility,  usual  in 
rose  greenhouses,  of  running  water  and 
in  many  cases  showers  for 
decontamination  and  heat-stress 
alleviation;  and  (5)  the  availability,  also 
usual  in  rose  greenhouses,  of  shade. 
fans,  or  other  mechanical  ventilation  to 
provide  some  cooling.  EPA  therefore 
believes  that  early  entry  with  PPE 
would  be  feasible  and  provide  adequate 
reduction  of  risks  to  rose  harvesters. 
Under  the  conditions  of  this  exception 
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there  will  be  less  pesticide 
rose  harvesters  than  in  the 

However,  because  of  cont 
uncertainty  about  the  poten 
early-entry  rose  harvesters 
extent  of  the  economic  im^ 
entry  restrictions,  and  beca 
believes  that  certain  altema 
practices  will  eventually  re< 
eliminate  the  need  for  early 
rose  harvesting,  EPA  is  limi 
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determine  it  needs  an  excep 
2  years,  the  industry  will  ne 
provide  EPA  with  additiona 
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A.  Economic  Seed 

Comments  received  from 
estimated  annual  revenue  I 
S22.000  to  more  than  S5G 
as  a  result  of  restricted-entry 
imposed  by  the  WPS,  shoui 
exception  be  granted.  Roses, 
Incorporated,  a  national 
representing  rose  growers. 
,  average  annual  loss  of  S3.5, 
for  rose  growers  nationally 
based  on  an  estimated  loss  o 
equivalent  of  1  day's  harvest 
due  to  the  WPS.  These  figun 
be  based  on  the  frequency  at 
pesticides  are  normally  a 
production,  the  toxicity  c_  _, 
pesticides  most  commonly  u 
roses,  and  the  need  to  harves 
times  per  day  to  ensure  the 
crop  will  yield  a  premium  pr 
comment  stated  that  a  rose  cr 
80  percent  of  its  value  in  5  h( 
harvested  promptly.  Several 
growers  commented  that,  giv 
practices  currently  employed 
operations,  they  would  lose  f 
percent  to  28  percent  of  their 
result  of  the  WPS  prohibition 
reentry  for  harvesting  during 
entry  intervals,  which  range  I 
48  hours.  These  comments  ci 
average  loss  of  1  to  2-days'  h, 
week,  depending  on  the  pesti 
applied. 

Many  growers  also  cited 
competition  in  the  rose  ind 
posing  a  serious  economic  Ih 
According  to  information  su 
imported  roses,  which  re, 
than  10  percent  of  the  domest 
in  1980,  now  account  for  a,  , 
50  percent  of  the  U.S.  rose'su 
Several  comments  noted  that 
be  produced  outside  the  U.S. 
lower  labor  costs  and  fewer  „ 
restrictions  on  chemicals  usee 
workplace  safety.  A  few  com 
stated  that  domestic  rose  prod 
have  managed  to  retain  an  _  , 
edge  over  their  foreign  compel 
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producing  higher  quality  roses  These 
comments  also  noted,  however,  that 
quality  rose  production  is  dependent  on 
intensive  pesticide  use  to  ensure  an 
enhanced  cosmetic  standard. 

Comments  opposing  the  exception 
noted  that  the  industry's  estimates  are 
based  on  current  practices  whjch  rely 
on  entry  as  soon  as  sprays  have  dried 
and  dusts  have  settled,  these  comments 
suggested  that  alternative  cultivation 
practices,  such  as  improved  scheduling 
of  pesticide  applications  around 
essential  work  activities  and  use  of 
nonchemical  or  less-toxic  chemical 
pesticides,  would  either  greally  reduce 
or  eliminate  the  need  for  early  entry. 

One  rose  grower  also  noted  that 
improved  worker  safety,  while 
important  in  itself,  has  economic 
benefits  which  would  offset  some  of  the 
costs  to  employers  brought  on  by  the 
conditions  of  the  exception  proposed  bv 
EPA. 

EPA  currently  has  insufficient 
information  to  project  quantitatively  the 
economic  impacts  of  not  granting  an 
exception  to  rose  growers  at  this  time. 
Given  current  practices,  it  is  clear  that 
without  an  exception  to  early-entry 
prohibitions,  rose  groxvers  would  be 
forced  to  change  their  practices.  EPA 
expects  that  such  changes  in  pe.sticide- 
use  patterns,  harvesting,  post-harvest 
handling,  scheduling  of  activities,  or 
other  cultural  practices  will  either 
decrease  growers'  revenues,  increa.se 
costs,  or  both,  thereby  decreasing 
growers'  income  at  least  in  Ihe  short 
run.  Given  EPA's  knowledge  of  rose 
culture,  including  the  high  per  acre 
value  of  rose  production,  and 
information  presented  in  comments 
submitted  by  rose  growers.  EPA  believes 
that  the  impacts  of  denying  the 
exception  at  this  time  could  be 
substantial. 

EPA  also  believes  that  the  entry 
requirements  set  out  in  Ihe  term.s  of  the 
exception  will  encourage  the  rose 
industry  to  adopt  alternative  production 
practices  which  ultimately  will  reduce 
the  need  for  early  entry,  the  toxicity  of 
pesticide  used,  the  frequency  of 
pesticide  use,  and,  eventually,  the 
potential  economic  losses  resulting  from 
WPS  entry  restrictions. 

B  Risk  to  Workers 

Most  comments  opposing  the 
proposed  exception  identified  risk  lo 
workers  as  a  primary  concern.  These 
comments  observed  that  the  frequency 
and  volume  of  pesticide  use  in  flower 
production  which  is  neces.sary  to 
maintain  a  high  cosmetic  standard 
contributes  to  worker  exposure  risk. 

Several  comments  included  specific 
information  about  injuries  and 


poisonings  relating  to  benomyl  ust 
(EPA  notes  that  in  19Q2  all  nrnamenJ.-il 
uses  of  benomyl,  including  use  on  roses 
were  voluntarily  cancelled.  Therefori- 
benomyl  should  pose  no  added  risk  to 
workers  harvesting  roses  under  this 
exception.) 

A  number  of  comments  also  nolecj 
injuries  to  workers  in  cut-fern 
operations  and  included  testimort,..!'- 
from  fern  workers  who  suffered 
pesticide-related  illnesses  or  injuries. 
Some  comments  included  reference  to  r» 
study  (Brouweret.  al.  1991)  which 
suggested  that  workers  in  cut  flower 
cultivation  may  experience  higher 
exposure  than  workers  who  apply  tr,e 
pesticides. 

Mo.st  comments  from  growers,  on  ihe 
other  hand,  noted  safety  records 
reflecting  few,  if  any,  lost  work  d.':>s  as 
a  re.su It  of  worker  exposure  to 
pesticides.  Roses,  Inc.,  surveyed  its 
members  in  1988  about  pesticide  sofefy 
records  and  suggested  that  the  si;rvey  " 
results  supported  these  comments. 
However,  due  to  the  limited  scope  of  the 
survey  and  because  Ihe  survey  to  some 
extent  relied  on  growers'  mernories  for 
data  collection,  it  is  difficult  lo  drsw 
conclusions  from  the  results. 

Many  growers'  comments  noted  thai  ;. 
factor  contributing  to  rose  workplsi  e 
safety  is  the  relative  stability  of  the  work 
force.  Since  roses  are  cultivated  year 
round  there  is  less  worker  turnover  th.-^ri 
in  other,  seasonal  crops.  Some  growers 
cited  an  average  employment  period  of 
5  years  or  more  per  worker,  and  olt)ers 
added  that  rose  workers  are  frequently 
paid  by  the  hour  rather  than  at  a  piet :e 
rate,  which  may  encourage  safer  work 
practices.  Rose  growers  also  commented 
that  productive  workers  must  be  irai.-.ed 
and  gain  experience  in  cultivation  and 
harvesting  techniques.  This  employer 
inve.stment  also  contributes  to  work 
force  stability  and  safely. 

Employers'  Reports  of  Occupational 
Injuries,  compiled  by  the  California 
Department  of  Industrial  Relations  from 
1981  to  1990,  indicate  that  workers  in 
horticultural  specialty  crops,  which 
include  roses,  had  a  slightly  higher  rate 
of  pe.sticide  poisoning  (0.53  poisonings 
per  1,000  workers  per  year)  than  thsf  for 
agricultural  workers  in  general  (0  46 
poisonings  per  1.000  workers  per  \ef.rj. 
This  data,  as  well  as  information 
gathered  by  Agency  experts  about 
intensive  pesticide  use  in  rose 
production,  has  led  EPA  lo  determine 
that,  without  PPE  and  the  other 
protective  conditions  of  this  exception, 
risk  is  as  high  or  higher  for  rose 
harvesters  as  for  workers  harvestint: 
outdoor  agricultural  crops  such  as 
strawberries,  cotton,  leaf  crops,  etc.  EF.-. 
believes  worker  exposure  risk  is  a 
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serious  concern  in  greenhouse  rose 
production.  Certain  workplace 
conditions  discussed  below,  however, 
increase  the  likelihood  that  the 
conditions  of  this  exception  will 
effectively  mitigate  worker  exposure 
risk. 

The  Brouwer  study  measured 
pesticide  residues  collected  on  hand 
and  arm  coverings  worn  by  workers 
during  flower-cultivation  activities 
without  any  protective  clothing  or 
gloves  being  placed  between  treated 
foliage  and  the  residue  collectors. 
Workers  in  the  Brouwer  study  were  not 
provided  with  or  required  to  use 
protective  gear  and  their  time  in  treated 
areas  was  not  limited.  EPA  believes  the 
conditions  of  this  exception,  which  also 
include  training  about  pesticide  hazards 
and  personal  safety,  and  employer- 
provided  PPE  and  decontamination 
facilities,  will  reduce  worker  exposure 
during  harvesting  activities  permitted 
by  this  exception.  Because  the  rose 
workforce  is  comparatively  small  and 
stable,  EPA  believes  the  conditions 
placed  on  this  exception  will  be  easier 
to  implement  and  monitor  than  for 
many  other  agricultural  crops. 

EPA  remains  concerned  about  worker 
risk  in  rose  cultivation.  EPA  is  gathering 
the  data  necessary  to  establish  chemical- 
specific  REIs  to  ensure  workers  are 
adequately  protected  from  risks 
associated  with  reentry.  As  a  result  of 
this  process,  some  product-specific  REIs 
appearing  on  pesticide  labels  include 
special  restrictions.  The  exception 
described  in  this  Notice  may  be  used 
unless  early  entry  is  expressly 
prohibited  in  product  labeling. 

C.  Conditions  of  the  Exception 

In  1992,  EPA  proposed  to  grant  this 
exception  subject  to  the  following 
conditions:  (1)  The  PPE  .specified  on  the 
product  labeling  for  early  entry  is 
provided,  cleaned,  and  maintained  for 
the  worker  by  the  employer,  and 
measures  to  prevent  heat-related  illness 
are  implemented,  when  appropriate:  (2) 
no  entry  takes  place  for  the  first  4  hours 
after  the  application  and,  thereafter, 
until  any  exposure  level  listed  in  the 
labeling  has  been  reached  or  any 
ventilation  criteria  established  by  the 
WPS  or  in  the  labeling  have  been  met; 
(3)  the  time  in  treated  areas  for  each 
worker  may  not  exceed  3  hours  in  anv 
24-hour  period;  (4)  the  required 
decontamination  and  change  areas  are 
provided:  and  (5)  the  required  basic 
training  and  label-specific  information 
have  been  furnished.  Public  comments 
on  these  conditions,  which  are  designed 
to  mitigate  risk  to  early-entry  workers, 
are  discussed  below. 


At  the  time  the  exception  was 
proposed,  EPA  expected  that  the  basic 
provisions  of  the  WPS  for  all  workers 
would  be  provided  for  early-entry 
workers  under  this  exception.  However, 
since  recent  legislation  has  delayed  the 
compliance  date  of  certain  WPS 
provisions,  some  of  those  basic 
protections  have  been  incorporated  into 
the  conditions  of  this  exception. 

1.  Personal  protective  equipment 
(PPE).  Several  comments  opposing  the 
exception  stated  that  PPE  use  is  not 
practical  or  feasible  for  harvesters.  The 
Farmworker  Justice  Fund  and  others 
noted  that  often  workers  are  not 
provided  with  PPE  because  it  is 
expensive.  Farmworker  advocates  also 
commented  that  PPE  is  not  practical  for 
harvesting  cut  flowers  because  it  is 
awkward  to  use  and  uncomfortable. 
This,  they  argued,  is  a  disincentive  for 
some  workers — those  paid  a  piece  rate — 
to  use  PPE  since  it  could  slow  their 
work  and  thus  reduce  their  pay. 

Some  comments  from  rose  growers 
echoed  these  concerns  and 
recommended  EPA  permit  early  entry 
with  normal  work  attire  (long  sleeved 
shirt,  long  pants,  shoes  and  socks)  and 
leather  gloves,  expressing  fear  that  a 
crop  could  be  damaged  by  PPE- 
encumbered  harvesters.  Other  rose 
growers  noted  that,  relative  to  the  value 
of  lost  crop  without  an  exception,  the 
cost  of  PPE  is  low.  Therefore,  employers 
would  assume  the  cost  of  providing  PPE 
to  their  workers  if  it  were  a  condition  of 
the  exception.  Some  growers  also 
commented  that  rose  workers  are 
frequently  paid  by  the  hour  rather  than 
a  piece  rate.  In  such  cases,  there  would 
be  no  economic  reason  for  workers  to 
avoid  use  of  PPE. 

EPA  notes  that  in  most  situations — 
even  for  toxicity  category  I  pesticides — 
the  most  PPE  that  would  be  required  for 
early-entry  workers  will  be  coveralls 
over  long  pants  and  a  long-sleeved  shirt, 
socks,  chemical-resistant  footwear,  and 
chemical-resistant  gloves.  If  the 
pesticide  is  an  eye  irritant,  eye 
protection  al.so  will  be  required.  EPA 
believes  that  this  level  of  PPE  is  not 
likely  to  affect  workers*  mobility  or 
dexterity  to  the  extent  that  it  could  lead 
to  a  damaged  crop  or  discourage 
workers  from  using  the  required  PPE.  • 

The  Farmworker  Justice  Fund  and 
other  commenters  who  opposed  the 
exception  questioned  the  feasibility  of 
PPE  for  protecting  workers.  Some 
comments  cited  a  study  evaluating  PPE 
during  chemical  applications  (Fenske, 
R.A.,  1988)  which  demonstrated  certain 
deficiencies  in  PPE's  protective 
qualities.  These  deficiencies  included 
pesticide  exposure  through  seams  and 
openings  in  protective  garments.  The 


study  also  showed  exposure  as  a  result 
of  workers  removing  gloves  because  of 
discomfort. 

EPA  notes  that,  while  some  problems 
identified  in  the  Fenske  study  which 
involved  pesticide  applicators  may  also 
apply  to  early-entry  workers,  the 
potential  circumstances  of  exposure 
differ.  Under  this  exception,  early-entry 
workers  would  enter  to  work  in  a 
treated  area  under  an  REI  only  after  a 
minimum  of  4  hours  have  elapsed  since 
the  end  of  an  application,  while 
applicators  involved  in  treating  the  area 
would  have  potential  for  direct 
exposure  to  pesticide  formulations  as 
they  are  applied.  Additionally,  the  time 
in  treated  areas  under  this  exception 
would  be  limited  to  3  hours  per  worker 
per  day.  Also,  since  the  Fenske  study, 
several  PPE  manufacturers  have  made 
improvements  in  their  products 
including  better  engineered  seam 
closures,  lighter-weight  materi;!.s,  and 
enhanced  comfort  for  workers. 

Chemical-resistant  gloves  and  glove 
liners.  If  the  product  label  requires 
chemical-resistant  gloves,  the  WPS 
allows  rose  harvesters  to  use  chemical- 
resistant  glove  liners  under  leather 
gloves  in  lieu  of  chemical-resistant 
gloves  because  of  concern  over  sharp 
thorns.  (Once  leather  gloves  have  been 
worn  for  this  use.  thereafter  they  may 
only  be  worn  with  chemical-resistant 
glove  liners  and  for  no  other  use.)  Roses. 
Inc.,  and  other  commenters  in  favor  of 
the  exception  requested  that  EPA  allow 
rose  harvesters  to  use  leather  gloves 
only  in  lieu  of  either  chemical-resistant 
gloves  or  leather  gloves  with  chemical- 
resistant  glove  liners.  These  comments 
stated  that  chemical-resistant  gloves  that 
are  sufficiently  supple  and  durable  for 
rose  harvesting  are  not  yet  available. 
Roses,  Inc..  after  testing  some  glove 
options  with  member  growers,  added 
that  chemical-resistant  glove  liners  tend 
to  be  uncomfortable  to  wear  and  cause 
hands  to  sweat  excessively  which  may 
encourage  skin  and  fingernail  diseases. 
One  comment  suggested  permitting  the 
use  of  cotton  glove  liners  in  lieu  of 
chemical-resistant  liners. 

EPA  remains  convinced  that  leather 
gloves  do  not  sufficiently  prevent 
pesticide  exposure,  and  in  many  cases 
may  pose  a  greater  hazard  than  if  no 
gloves  at  all  are  worn.  Since  leather  is 
virtually  impossible  to  decontaminate 
once  impregnated  with  pesticide 
residues,  workers  who  wear  such  gloves 
are  subjecting  their  hands  to 
uninterrupted  contact  with  residues  and 
are  thus  at  increased  risk  of  pesticide- 
related  problems.  Agency  experts  also 
doubt  the  ability  of  cotton  liners  to  be 
an  effective  barrier  to  residues  given  the 
duration  and  conditions  under  which 
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the  gloves  would  likely  be  Mom.  EPA 
notes  that  obtaining  chemical-resistant 
gloves  of  a  quality  and  dun  bilily 
appropriate  for  harvesting  I  horn-type 
roses  is  difficult  at  present.  However, 
several  varieties  of  lightwe:  ght  and 
disposable  chemical-resista  nt  gloves 
and  glove  liners  are  currenl  ly  available 
which  EPA  believes,  when  ivorn  under 
leather  gloves,  would  not  si  gnificanJiy 
affect  a  worker's  dexterity.  IP  A 
therefore  continues  to  requi  re  the  use  of 
either  chemical-resistant  gli  ves  or 
leather  gloves  over  chemical-resistant 
glove  liners  under  this  exce  Jtion. 

Meat  stress.  Another  cone  jrn 
expressed  in  the  comments  ivas  that 
PPE  may  increase  workers'   isk  of  heat 
stress.  Information  was  presented  that 
suggested  heat  is  a  serious  I  ealth  threat 
to  workers,  particularly  tho;  e  in  fern 
operations. 

Several  growers  commented  that  PPE 
would  not  pose  a  significan  heat 
problem  for  rose  workers  be  :ause  of 
several  mitigating  factors.  T  lese 
comments  noted  that  tempe  ature  must 
be  carefully  regulated  for  su  rcessful  rose 
cultivation  through  use  of  fans  and 
venting  during  hot  weather.  One 
comment  added  that  it  is  rarj  for 
temperatures  in  a  rose  green  louse  to 
exceed  90  degrees.  Commen  s  also 
added  that  water  for  drinkin  5  and 
decontamination  is  immediclely 
available  in  virtually  all  rose 
greenhouses.  EPA  believes  t  lat  such 
conditions  make  it  likely  thai  PPE  will 
not  pose  the  risk  of  heat-rela  ed  illness 
to  be  expected  for  workers  ir  other 
crops. 

Conclusions.  EPA  recogni:  es  the 
potential  risks  of  worker  exp  jsure  and 
heat  stress  during  early-entn,  work; 
however,  EPA  believes  that  i  le  PPE 
required  under  the  exceptior  is  feasible 
and  likely  to  provide  adequa  e 
reduction  of  risks  to  workers  in  the  ro.se 
industry.  This  is  based  on  se'  eral 
factors:  PPE  would  be  worn  f  jr  only 
limited  periods  of  time;  harvi  (sters  could 
work  relatively  efficiently  wl  ile 
wearing  the  required  PPE;  w<  ter  for 
drinking  and  decontaminatioi  is 
immediately  available  in  most  rose 
greenhouses;  and  the  usual  p  esence  in 
rose  greenhouses  of  fans  or  0I  her 
mechanical  ventilation  to  provide  some 
cooling.  Also,  that  the  rose  w  )rkforce  is 
relatively  stable  and  frequent  y  paid  an 
hourly  wage  rather  than  a  pie  e  rate, 
contributes  to  this  determination. 

Under  this  exception,  EPA  s 
requiring  that  early-entry  woriers  wear 
PPE  listed  on  the  pesticide  priduct  label 
for  early-entry  workers.  Early- entry  PPE 
is  generally  equal  to  that  whi(|h  would 
be  worn  by  applicators  of  the  fchemical 
in  question  (minus  respirators ,  since 


entry  is  prohibited  until  the  exposure 
level  listed  on  the  labeling  has  been 
reached  or  any  ventilation  criteria 
established  by  the  WPS  or  in  the 
labeling  have  been  met).  Addit)onaliy, 
under  the  conditions  of  this  exception, 
early-entry  workers  would  be  mstrucled 
how  to  put  on,  use,  and  take  off  early- 
entry  PPE,  the  importance  of  washing 
thoroughly  after  removing  PPE.  and  tiow 
to  prevent,  recognize,  and  give  first  aid 
for  heat-related  illness. 

2.  4-hour  prohibition  versus  "sprnvs 
dried  and  dusts  settled. "  Several 
growers  commented  that  the 
performance  standard  of  "sprays  have 
dried  and  dusts  have  settled"'  is 
preferable  to  EPA's  generic  entry 
prohibition  of  4  hours  after  an 
application.  Comments  noted  that  the 
"sprays  dried/dust  settled"  standard  is 
both  more  workable  for  their  industry 
and  more  protective  of  workers:  sprays 
usually  dry  in  2  -  3  hours,  but 
sometimes,  in  humid  greenhouse 
conditions,  may  not  be  dr>'  until  after 
more  than  4  hours  have  elapsed. 
Comments,  both  favoring  and 
opposing  the  exception,  cited  California 
regulations  governing  re-entry.  The 
California  Etepartment  of  Pesticide 
Regulation  (CDPR)  also  submitted 
comments.  California's  currenl 
regulations  allow  reentry  for  hand  labor 
activities  when  sprays  have  dried  and 
dusts  have  settled  for  most  toxicity 
category  II  and  III  pesticides,  and  for  six 
category  I  pesticides  of  importance  to 
the  greenhouse  industry.  (These  six 
category  I  pesticides  are  skin  and  eye 
irritants.)  Otherwise,  entry  is  restricted 
for  24  hours  following  application  of  a 
category  I  product.  According  to  CDPR, 
"These  reduced  entry  intervals  are 
based  on  workers  being  protected  by 
work  clothes  and  gloves,  and 
in.structions  to  shower  at  the  end  of  the 
work  period." 

EPA  adopted  the  generic  4-hour 
period  of  no  entry  as  a  means  of 
removing  personal  judgment  from  the 
entry  equation.  Sprays  dry  at  different 
rates  in  different  parts  of  a  treated  area, 
depending  on  greenhouse  conditions. 
Therefore,  it  is  a  difficult  and  subjective 
decision  as  to  when  entry  is  permissible 
under  a  "sprays  dried"  standard.  For 
this  reason,  the  "sprays  dried  "  standard 
is  also  difficult  to  enforce.  EPA 
continues  to  believe  that  there  should  be 
no  entry  into  freshly  treated  areas  which 
would  involve  contact  with  treated 
surfaces  until  the  dusts  or  sprays  have 
settled  and  some  drying  or  volatilization 
of  the  formulation  has  taken  place — 4 
hours.  Thus,  under  this  exception,  EPA 
prohibits  entry  to  treated  areas  for  the 
first  4  hours  af^er  an  application.  (Also, 
entry  is  not  permitted  until  any 


exposure  level  listed  on  the  labeling  has 
been  reached  or  any  ventilation  criteria 
established  by  the  WPS  or  in  the 
labeling  have  been  met.  In  some  esses 
this  will  exceed  4  hours.)  EPA  believes 
that  the  conditions  of  this  exception 
will  prote<:t  workers  from  hazardous 
pesticide  exposures  regardless  of  a 
pesticide's  toxicity  categorj-. 

3.  3  hours  per  worker  per  24  hours 
hmit.  EPA  proposed  that  each  worker 
could  not  exceed  3  hours  of  early  entry 
in  any  24-hour  period.  The  3-hour  limit 
was  ba.sed  on  comments  from  Roses. 
Inc.,  on  the  proposed  WPS  which  stated 
that  3  hours  per  worker  per  24  hours 
would  allow  for  most  harvest  needs  and 
would  limit  worker  exposure.  Many 
comments  from  growers  recommended 
extending  the  amount  of  time  a  worker 
may  spend  in  a  restricted  area  beyond 
3  hours  in  a  24-hour  period. 

Several  comments  from  rose  growers 
suggested  that  normally  3  hours  per 
worker  per  24-hour  period  would  be 
sufficient  to  carry  out  necessary 
harvesting  during  a  restricted-entry 
interval.  Most  comments  noted, 
however,  that  an  early-entry  worker  may 
need  to  harvest  for  more  than  3  hours 
during  holiday  harvest  times.  One 
comment  stated  that  up  to  8  hours  could 
be  needed.  A  few  comments 
recommended  a  weekly  standard  rather 
than  a  24-hour  limit.  Roses.  Inc.,  also 
suggested  that,  given  the  proposed  PPE 
conditions,  a  time  limit  would  not  be 
neces.sary.  Some  grower  comments, 
however,  indicated  that  the  3-hour  limit 
would  not  pose  significant  problems 
and  that  pesticide  applications  could  be 
scheduled  around  holiday  harvests. 
Comments  opposing  the  exception 
raised  the  concern  of  worker  non- 
compliance: if  harvesters  are  paid  piece 
rate  they  will  have  a  strong  economic 
incentive  to  exceed  the  3-hour  limit. 
EPA  is  persuaded  of  the  industry's 
economic  need,  given  current 
production  practices,  to  harvest  roses 
during  restricted-entry  intervals,  and 
recognizes  that  the  time  required  to 
harvest  roses  varies  from  greenhouse  to 
greenhouse  and  depends  on  holiday 
demand.  Based  on  comments  submitted 
by  industry  and  knowledge  of  rose 
cultivation  practices.  EPA  will  accept  3 
hours  to  be  the  amount  of  time  needed 
to  meet  most  harvest  needs. 

EPA  points  out  that  the  effectiveness 
of  PPE,  upon  which  workers  will  rely  to 
prevent  exposure,  declines  the  longer 
equipment  is  worn.  Chemical  resistance 
also  decreases  with  time.  Additionally, 
the  longer  a  worker  wears  PPE  the  more 
likely  it  becomes  that  the  worker  will 
remove  pieces  as  the  PPE  grows  less 
comfortable.  EPA  believes  an  individual 
should  not  exceed  3  hours  of  early-entry 
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nri^  harvesting  in  a!«>  24-ho-.:r  period 
rhprefore.  the  proposed  :t-hoiir  lintut 
i-ftifiairts  a  condition  ot  ?he  exception. 
^Uiy  e^uployers  allownifj  their  (*orke.-s 
hi  Bfi  eed  the  J-hour  Unjit  ivovJ.d  h^- 
violating  the  WPS. 

4.  l^)frontaminatio:i  ficititiHs.  Wort'e- 
iflufv;ates  comnteated  f'l^t 
dec  (KUaminction  supplies  uill  [>'  itxj 
-'Kfjenssve  for  tii.iay  tjrnployers  fo  jusN^y 

(>owers  have  resposKled (bat,  lite 
ir'PE,  dec:oatanuiiarttj<(  suppli'.is  ,3r-^ 
c.he.'sp  rt;lative  to  the  (/siue  ol  i  rop  Ur.if 
ciiic-  to  eafry  restrictions  Enipluyer; 
vAould  therefore  assiKne  the  cost  nt 
iwontomination  sfippiies  as  a  condifio'!'. 
>f  the  eKception  Rose  brewers  jhn 
liomrTtefited  that  w,Ue.-  fordnr.ktnii  ,n(i 
dBf;ontaniinati(»a  are  iaiJuedinr-Iy 
.!vai(;(h!e  in  virturiil'/  .iJ!  ros^- 
^;re^nhouses. 

EPA  has  dectdfcMj  th.J  ^hc  poip(.,.r(i 
exception  requireritetus  i'or 
decontamination  should  reiii.cM  > 
'ondition  of  this  exception. 

'■»,  Trmning  and  Inhcl  mjor.-nabint 
PPA  proposed  that  early-eritry  workers 
hi'  gwen  the  requtref!  P»asir.  sal'>ty 
'  raining  for  workers  and  be  proviiiw' 
with  lahel-specitic  uiforniotion  before 
!iiy  earfy-entry  wwk  which  idvolvf-d 
(;oiitaf:t  with  treated  surface*  Softe 
cotnnjenfs  siibmitftd  by  growers  statf(» 
that  the  training  and  conjntunication 
r;-:^qui.renients  wtft>  exteftsive.  .rid 
requested  clarificatioti 

HPA  ao'rs  that  the  hcsit;  satefy 
iraicrtig  ftir  early -entry  workers  undt'i: 
iliis  ex.ception  is  identical  to  the  hasii; 
safety  training  for  other  workers  (.ovei-td 
Iiy  tht!  WPS.  bnt  e;irly-e!Ury  wofk»TS 
must  lie  tr.:;ined  before  i})*;  e;irly-erii-i-\/ 
work  KPA  fias  prepared  tfie  b.istr. 
iriateriais  and  resources  for  worker 
training  under  the  WPS  and  is  fjurrefstlv 
distnhtiting  these  wideiy  throe.gh  the 
States,  USDA  Couperstivr-  Ejiie-.isior. 
Servfce.  and  ottitr  trairungneiiv'»rkr> 
Additionally.  HPA  vuiil  (smvide  fiopies 
(if  s:«ch  trauiint;  resouri.es  direr  tly  io  the 
rose  indii.slry  to  help  tr.t:tiita;e  tratnlrtf; 
:-H  lequired  inider  the  eKceplion 
-    Rfrga.-ding  the  provision  of  'cil»et 
';p(;(:ific  infomiafiou,  EV.\  t'H!inv>-s  ihiit 
workers  harvesting  roses  f!tirii:g  an  Sl'.l 
should  be  informed  aboiU  tlte  hvi^ard.s 
(ifi.'iociate'j  with  the  (.hefnicals  Ut  x/vhich 
ihfey  could  be  exposed.  f:ar!y-entry 
workers  may  either  reod  the  product 
liibeiing  or  the  employer  may  itdorrn  the 
worker  of  the  appropriate  laWifg 
requirements.  EiPA  be!i€:ves  this  will  ruri 
he  unreasonably  burdensome  given  the 
potential  value  of  the  information  ti> 
workers,  and  has  decided  to  maintain 
this  a.s  a  condition  of  the  exception 

a.  Time  limitation  and  altrrftntix/f 
practices.  Several  comments 
recommended  a  strict  tinje  limit.  «ho^dd 


>»!  exception  he  granted,  to  pa^vide  an 
incentive  hir  dn^veloping  and 
irj'plecfieririfig  alternative  practices 

The  NatuKi.'tl  Coalition  Aga-iisi  the 
Misuse  ot  Pesticides  (N'CAMP)  stated  ic 
their  comtr,ef»t-;  that  a  time  Hnut  for  an 
"\(  eptior:  "i'.  .Tn  appropriate  tcK)!  >n 
encouraf^e  ihtr  development  dud 
ur.plefftentntion  of  alternative  pes' 
(:o;;*rol  rtiefhods  uhicli  wll  n*s'dt  ir; 
grei;  ter  w  0  rkfcr  sa  fet  y . " 

Ju  '•h*-  pff^aa-ble  fo  the  WPS.  tPA 
-cafed  that  the  eliciinafioa  of  routmt- 
early  entry  far  h.jind  labor  activities  nuty 
'forcf""  tliH  dei'elopnient  of  tH.hiJolngy 
stub  IS  eitgtaeering  co.-strois. 
(:>echtirn€-U  harvesters,  weeders,  find 
pructrrs  in  c.mps  where  the  tiniung  of 
.  su  h  t  isks  IS  cMical  (.'•7  FR  '.IHUfi- 
'.tU17.  Angi.ist  il.  m92i.  Ttusetfiv-rinri 
rs  uUeiidet.f  ,:s  in  interim  measure 
whuh  will  .tliow  growers  time  to 
exphiar  •,:v{\    .-^piement  early-entry 
ahern.itive.-  a  t;  ch  are  appropriate  In,- 
tt.tt  ri>se  product  !o:i. 

Seti-ral  c:tK;'.(iients  from  botti  growers 
itid  worker  advotiates  r.ited  the 
existent  e  of  .itternatives  which  should 
reduce  tfie  r;eed  for  early  nfV.r'j  witlnn 
1  ffw  yenrs.  EKesniples  of  cdternalives 
t.aiiied  laiht  comments  included  lov\er 
toxicity  chennc-jls  with  shorter  Kfils. 
biological  controls,  engineering  ..lud 
technologit:..!  jdvancements.  gecefii, 
euginwiritig  nf  resistant  ro.se  varieties. 
;•!(!  f.ultural  practices  (such  as 
schrdiJing  pes'icirie  applicatio'i.s  .iiid 
work  activities  to  avoid  coidliitsj.  The 
key  dittei-ence  between  'he  growers'  mm'x 
the  worker  advou'ites'  positions  0!i 
:!lternafive.<  was  the  extent  to  which 
diey  fieUeve  sui  h  altenuuives  cf.a  li»* 
quickly  ;'id  (:(i.s--fl!ectiv»dv  adop'ed  ru 
mdiistry 

'I  he  F.'.rMiu!(.K-ker  |<islti.e  fund 
^«res*Mi»ed  irdiicrnalion  suggesting  thi:t 
severd  ,dtemj;tives,  including  biuiogicid 
!  THitcjIs  ard  t.idiural  practicfrs,  have 
been  sttuiiect  ,i:id  fount!  to  beefferttv.- 
K!  i.o.!t;'!illrrig  cerr;-in  rr.se  pests 

hi  t/IHH  K  iSfs.  Inr  .  esSmated  ,4  'i- 
ye,jf  t.>  7-y(>iir  time  Iranie  for  ihe  rosf 
indu.stfy  to  (it :vel.:»p  alteriiatives  to 
tf-vicity  c,':i>j(;,i.ir>  I  and  fl  nesticidt">  !;• 
S<."ii.  K(>'>fis.  (fc,  coounej.ted  that 

VVh.lt:  Korttf:  pn>sri:.'»s  h.'iti  t)t*ri  niod'',  »  I.k  » 
t.r  u;st:;;r(.h  tuiKiS  .Kill  pn>s.s:ires  from 
subsulirnd  and  di  mpeil  iuw.  -txist  lust 
i(Fipf>rts  lijive  srricKtsly  rodiiLftl  f'a;fitiitii'.»r\. 
U...K.i'i!;  if.,"i«-ftii.h  aad  r;a(i';;l  irrutrstrr.-er.t 
f-.i'.ds  rKfrwn'-iy  hrd  lin.titjuri    LfSS  t,.\ii 

p<>-(ir:i(lt:s  ;(!•«;  U:4rig\!«iC(1  ['itrurliK.tii.r.  ot 
new  Hii,t(-ri;;ls  is-  h«;}pi(ig      first,  thry  are  stu> 
i(Hi  U-'Jii  t(>  answer  oyr  riM-ds  Mnd  li?t  u.s  rely 
oT'ly  on  t;i<iss  [(*  n.ateriak 

New  rose  varieties  bi:ing  devetofM^d 
through  genetic  manipulation  with 
disear*  and  fte-stry  si  stance  are  another 


pos.«ibdity  cited  by  Roses,  lui    Whih- 
progrf'ss  fi.as  been  made,  tiere  .igain 
R<^«si?s,  {m:.,  states  they  Jire  still  year-. 
.iway  trotn  rose  plant  introdurtions  with 
■i'grihcant  engineered  if;.sK:t  and 
diinasf  resistance. 

fioses.  (nc  ,  noted  ihr.t  while  (••.-r.rr, 
b;n!og;ral  Controls  are  promising,  they 
otti'vi  recjuire  a  grower  to  make  a  s;/ahU 
';.>pit>d  ^nv^■stnlt^nt  to  Ui-plement  They 
cons.iud*'  that  these  alferuaiiies  tued 
rri(».-e  resean  h..  tirne,  ;ind  :^;oney  "r.!  Ift 
the  substitute  praf  iicns  rnatnrt;  -is  i  rn.:! 
.uswer  for  our  industry  " 

Thf  S<^:ietv  of  Ar  lerii.an  Fionst.N 
>!I^j;^ svd  that  fiPA  utler  Kue.'iiives  n» 
fejrowe.-s  ivho  use  less  toxic  pesticides 
I'fif  Atjencv  notes  th.it,  to  a  large  extent, 
the  pmvisions  of  the  WPS  ?.n:  rhe   ' 
'  uu.eutive.  growers  who  use  pniicrily 
tfixicif y  category  (((  and  IV  products 
ri:,'>y  fu)i  need  early  entry  and  tlu-.'ptore 
wuuld  ciot  fiave  to  provide  PP!!,  \u  ,  h)r 
dtf-ir  h.irvesters. 

O.ie  fcjrowercomrri^ruted.  "  V\ii!i  <ii(u»" 
pLiurrtiig  and  shdfmg  personnel  we 
c;oi.Jd  keep  early  entry  to  a  niinimum  " 
KPA  L.uds  thisasan  immediate, 
practical  alternative.  Information  ,.lH>>t 
niseruitivation  gathert-d  by  .Agency 
experts  suggests  ttial  in  snme  ca»^es  rose, 
ran  be  cut  early  with  minii:,n!  loss  m 
'.H'p  value,  if  properly  stori-d  uid 
h.uujled 

hi  getitTcd,  hir  a  turcplfv  ..sid  hi^^hly 
.'4..:!t..ged  (Top  such  .IS  rosts.  KPA 
bflff-vt^s  industry  will  attempt  tu  uuikf 
idiusttnents  ui  ( idtiira!  practices  and 
{•e.sficitt*-  use  patff^^rl^..  to  rariimi-,-*' 
h*s.ses. 

A  fune  hiiut  Will  efu"Tinn.<;f 
development  uvA  unplementatiun  i.f 
v  fee  methods  of  pest  co'drol.  FPA 
tieheces  that  lirne  and  n-sitarcfi  ..Xk- 
rie*-ded  to  deviUip  sustainable 
dt.ei-aatives  to  early  entry,  but  that  thtr 
industry  should  aggrtv-isively  work 
tnwi:rd  unplement.'itior.  of  alUrrnativt?'.     * 
th.jt  h.tveheea  pit>veri  effective  KPA 
^:\f>ei:?s  t.'iat  much  early  entry  c.n.'i  hi- 
f  litmn.ifed  inuruiiiarely  tfirough 
"plau.'ii.jgap.d  sbiiiing  personnel  ".  .iud 
fri.i  \<\  2  years  olht^rrtlfematives  f|. 
i-'-ucifv  latc^ory  I  and  U  pesticides  i-m 
^•t'  irt.pl»Ttient(rd. 

P.-ually,  while  ruse  growers  sttlinutted 
>dtii:er!t  inform.itiori  t«i  crjurifue  KF'A 
ttiat  .ai  early-*i:lry  prohdiition  ciruhl 
have  a  .substantial  economic  tntpac  t, 
>'PA  l-i«:lit:ves  that  the  Uuiefifs.  fiased  ou 
l!ie  liraded  information  pres«;nted  only 
(itstdv  nn  inttrim  F>erir»d  for  the  growers 
to  adapt  to  the  reijuirements  of  the  WT.S 
Therf  kire.  FTA  h.is  det-ided  that  the 
exception  for  early  entry  for  harvesting 
luit  roses  will  e.xpirp  2  years  from 
publication  of  this  Notice. 

KPA  continues  to  believe  that  in  most 
c.iM'S  the  most  n^liahle  and  effettive 
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inoans  of  risk  rcducf  ioii  for  har\'esters  is 

to  ktfpp  Ihem  out  of  frpr  U'd  s'ims  unijl 

the  expiration  cf  fheRi^  However 

b«:::.is«  o}  l!je  pofentia 

( t.onomic benefits  of  rii 

tho  i:vi{  rose  industry.  E 

to  t,nnf  a  temporary  ex 

t!i:<;  fcxreption  «  xpires, 

f  ■•.Tilling  and  provision  t 

pii'orr.iiition  de.-ont-m; 

;i'  d  ttmf-in  l~a!r-d-nrf>. 

Im?  thf  prima"'  .'ne.iiis  o 

p:irJy-«;r)lry  uorkt  rs'  p»"4itid«'  exposure 

risk 

EPA  will  (.onsid«?ron4th'>r»>x(e!jti«!!i 
Irf  roses  if  the  industry 
r?'r(i(st  ■supported  by  iN 
required  under  §  1 7ti.  1 1 
tlie  feasibility  of  the  »,or|iitioriS  of  this 
uxception,  and  ran  rleai  y  di>nionstriff> 
Ihnt  ;in  ,->(>j»ress!ve  atteni  it  to  develop 
.ind  implement  aiternnti  w  prar.titr-s  was 
m.idc  durini?  the  period 
exi:eptioi). 

IX  Attivitit^  Not  tiulinU 
t.xcfption 

Many  comments  front 


ly  rcissiderahie 
!:xcep!ion  for 
A  has  de<  ill*  :J 
eption  IJ.itil 
F'E.  s.:f.;v 
f  I.ih;l 

li'iioi)  f,ir:(*i:Ji's. 
limi}'^  ett ..  wrli 
Fnitig;:fi-:> 


li/b.'Mits  a 

'  f-j!!  <:'j!  of  d.it.i 

(»;),  ir>rhidinj> 


if  this 


d  in  thf 


f^rovvers  Jii-f^ett 
the  Agency  to  include  ta  iks  so(  h  as 
entering,  pruning,  ?nd  (  isbudding  in 
this  exception  and  to  cl;  rify  whether 
■passing  through"  a  njsf  ii  ted  area 
u«)u!d  be  arj;eptal)lo. 

Farmworker  advo«i)te.< '  coniiiients 
re«ogni/.ed  that  while  in  liisfrv 


comments  had  stated  thf 
h-irvest  roses  twice  daily 


ytiar,  insufficient  evident  «  was  provided 


a'  tivities  oth(>r 


to  .support  early  entrv  fo^; 
than  harvesting. 

.SutTuJent  evidence  ha  ;  not  been 
pre.seiiied  to  show  that  p 
d:sbod«ling  could  not  Iw 
oiiiside  of  normal  resfrici  ed-entry 
intervals.  EPA  believes  tl  ese  tasks  c;an 
be  accomplished  withoul  i 
^  th.'ough  coordinated  plar 
schinliiling  without  undi 
hardship  for  the  indu.stry 

In  several  rose  greenho  jses, 
automated  or  semi-aufon  ated  irrigation 
is  becomiiig  the  norm.  In 
oj)crations.  watering  mav 
accomplished  either  willi  init  ei)!ry  into 
tilt  greenhouse  or  withoii  \ « onMct  with 
treated  surfai>is  in  the  gn  jftihouse:  such 
entry  mav  lie  [)emiitted  v  nk.r 
^170.112(1)). 

FP.A  expe«.ts  that  pa>sii|g  through  a 
Irenled  ansa  woulrl  be  per 
most  r.a.ses,  under  §1 70,1 
Excffjtion for Oitivititfs  iife/?  nnnmUul 
as  long  as  the  employer  oi  sures  the 
coiiditions  of  «jl70  112fh) 
inol,  tint  is.  the  worker  w 


u.'jing  and 
jccomplished 


arly  entry 
ning  and 
ifpe.-  ononn'c 


con!.i<  t  with  tmate,d  si.-rfa  :es,  and  no 
ci^irv  is  alio-Af'd  until  any  inhalation 
exposure  criteria  or  veMti^itinn  criteria 
l\!vi'  b«H>n  met. 


ntX'd  to 

.3t>,'>  days  per 


I)  and  (2)  are 
H  have  no 


E.  Worker  Coniplioncp 

As  :ioted  above,  some  comments 
i-iMul  concern  over  workers'  p<;s:;ib?e 
fai!  -re  to  observe  the  n.'(jainjmer.Js  ol 
till.":  i'xf.(>plit;n.  Comments  fiom  growers 
t:>pressod  coni.urn  that  empfoyers  arv.  at 
risk  cf  enfii;v:emenl  acticn  snould  '.Ium 
vvoricns  f^;!  to  follow  dire.;.;ious  to  ;;st; 
ifie  r»T,aire(i  p«r.9on.ji  protective 
eqiiji7j:?itnt  or  stay  out  ofre-slrii  lt:d 
.■:re;is. 

tPA  notes  that  .^'Sponsihil.ty  li.r 
tianpliance  with  the  ge;ier,il 
n>qui!-emeiits  ol  the  WPS  as  well  as  the 
conditions  of  this  exception  rests  wiih 
«nnployers.  While  employers  are 
prohibited  from  taking  n^falijlory  .«  iiow 
against  eniploy.His  forat(e;-)p!;ng  tu 
comply  with  the  requin;ments  of  t!u! 
WPS  or  this  exception,  the  WPS  do«'s 
not  prevent  an  employer  from 
disciplining  a  worker  who  f.ii's  to 
observe  the  emp!oy.;r's  ins:  n.,  :io,",s  to 
use  PPE,  .stay  out  of  rest:  iitc:  anMs,  or 
other  directions  relating  to  W!'S 
requirements.  Such  action  in  no  w;iy 
alleviates  the  responsibility  of  the 
emplover  to  adhere  to  the  reqnireoMnts 
oftiie  WPS. 

F.  nhiir  Issues 

Some  comments  r»;quested  exceptions 
f.'om  provisions  whii  h  are  outside  the 
.scop»!  permitted  by  the  exception 
pnn:ess  in  ?j  1 70  1 12(e).  Sui;h  rt?quests 
itic  iiided  ID  a  special  exi.epte)n  fnjin 
oral  notifituition  and  po.sting  provisions. 
(2)  use  <)f  harrier  tape  in  lieu  of  posting 
witii  the  WPS  warning  .sign,  |.l)  special 
minor  use  registration  assistance,  and 
('1)  use  of  lh«  exofption  pro«:ess  to  revi.se 
I'llier  provisions  of  the  WPS.  Sinc«?  the<,e 
requests  are  beyond  the  s<.ope  of 
§170. )  12te),  ttiey  .ire  not  aJdress«Ml 
here. 

IV.  R(H{pun.se  lo  Other  Cut  Flower  ami 
Cut  Fern  Producers 

For  other  cut  flowers  ami  cut  h.-rns,     ' 
EP.\  reteived  very  limited  or  no 
information  on  (1)  projected  economic 
impai.ts  of  WPS  entry  leslrictions,  (2) 
technical  or  fiiuiiicial  viuhiiify  of 
alternatu'e  prai:ticcs,  and  (.3)  tiie  .safety 
and  feasibility  of  an  ex(  epfion.  Evidence 
submitted  in  some  of  the  comments 
^ugge^,ted  that  aiternatjvsis  to  early  entry 
exist  inr  these  other  crops,  and  that  an 
early-entry  prohibition  woidd  not  cause 
iH.onomic  n^penrssions  ,f;n;:i1  enough  to 
o;?tv/einh  the  risk  to  workers  Th.;ref«)nv 
KVA  has  de'ermi-.U'd  t'jat  an  evcepliou 
fi^r  ctlier  cut  fiower  and  cut  fern 
jiioducers  is  not  warraiitod  at  ibis  ti.ne 

V.  Temis  of  the  Exception 

This  oxc-eplion  for  hin/osfing  tut 
roses  is  narrower  tha<'.  the;  exception 
which  w.ns  propo.sed  hy  EPA  in  the 


August  21,  1992,  Federal  Resisfer  [^7 
FR  .•J8175)  in  that  this  exception  extends 
only  to  h,-ives!ing  ( iit  rost-s,  and  <  >?>:.-'> 
after  2  years. 

in  AoT-il  1094  Congix-Ksenait'd 
legislation  which  delays  t(,e  !  oi;i;:F  -:r.  - 
date  for  some  f)f  the  basic  safi'ly 
provisions  of  the  WPS  uDlil  lar'i'i.-.ry  1. 
lOfl."!.  This  legislation  permits  entry 
dering  an  REI  for  tasks  relating  io  the 
production  of  .i;.;r:i  nifural  plants.  Imt 
explicitly  e.\«!udes  hand  labor  .ufivitk.s 
such  as  harxestiiig,  frum  'he  permif:e<l 
tasks.  EPA  is  including  in  the  tcnes  i,i 
this  exception  f.ir  rose  harvesting.  ym» 
basic  safefj  provisuir.s  which  v,/ill  be 
provided  lo  all  workers  cov<;r'.;<l  by  tltc 
V.'PS  on  J;!nuar>'  1,  19;).i.  These  i-i:  !:ul. 
provisions  for  basic  safety  traini.-.g, 
display  of  .1  s.frety  poster,  posting  tif 
application  information, 
decoiitamination,  and  eir.erjseiicy 
assistance.  Notwithstanding  the  hi'.H 
legisl.ition  agricidlural  employers 
taking  advantage  of  the  exc'.'plio>i 
announced  in  ibis  Notice  must  comply 
with  the  «.onditions  of  this  extj-piion. 
rhe  1994  legislation  do«!S  not  affi;i.l  the 
tiTiiis  of  this  oxi.ep'.Muc 

The  terms  of  the  exception  are  tin; 
s.ime  as  those  propo.sed  in  the  August 
21.  1902,  Federal  Register  (.17  1  K 
.18I7."i),  witli  the  exception  that  a 
nupiirement  has  been  added  liial 
agriiiiltural  employers  who  make  cw;  o' 
this  exc;eptio!i  inform  their  early-entry 
workers  about  the  exception,  and  tluii 
the  ex«  eption  is  limited  to  2  years.  The 
ba.si<;  safety  provisions  described  .ibovc 
iilso  have  been  included. 

EPA  n;si!rves  the  right  to  witluiriw 
e\i;eptions,  including  the  exi  eption  foi 
tut  roses,  in  accordance  with 
(5l70.112{e}{fi).  l-VVt/iJrowm^  an 
rxcvptiun,  if  the  Agency  receives 
information  or  any  other  data  thaf 
indicate  'die  health  risks  posed  by  th'; 
exception  are  unac:c;.'ptable  01  if  the 
Agen>  y  n-ceives  inf!.)rmation  tiiat 
indicates  the  exception  is  no  longer 
iM><:essary  or  prudent. 
■  The  exception  descrii)ed  in  this 
Notice  may  hv  used  unless  early  entry 
is  expressly  prohibited  in  product 
labeling.  For  example,  oome  labels 
proliibjl  entry— includiug  entry  that 
would  otherwi.se  bo  permitted  uiid(!r  the 
Wi'S  and  this  e.xception— by  any  person 
other  thiMi  trained  and  equipped 
hardlers  performing  haudliiig  t.isks  foi 
spet.ified  periods  ailer  the  applicuion 
In  such  cases,  during  th;.it  p-riu.l,  early 
entry  to  harvest  roses  is  n«>t  permittsrd 
uiidor  tliis  cxc:}ption. 

F.vce/if/on  for  harvcyting  rnscs. 
I.  ConHitions.  I'ndx^r  th.fs  extreption,  ;i 
worker  m.iy  en!.;r  a  trt;ated  area  during 
a  restrii  tod  entry  interval  to  Iicrvest 
r(>s«>s  if  the  agricultural  employer 
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►ensures  that  the  folloiviitg  requiremeftts 
-irt;  met: 

(a)  No  such  entry  is  aliowed  for  the 
dr-it  4  hours  following  the  end  ui'  the 
ipplii  ation,  and  no  S'^ch  enlry  ts 
.>Jlowed  thereafter  until  any  iafiaUttiud 
fxpo.-iire  level  listed  in  the  {iibtl:iit<  has 
heen  reached,  or  any  ventilation  rxii^rin 
fjo  the  labeling  or,  after  hnuary  I,  n**"!, 
'Sfahlished  by  4(5  CFR  17*)  l  f.i>'(c.H  »1. 
1  i-i.'fe  been  met. 

[h]  Ttie  time  ir.  treot^fJ!  jrfis  danafi  i 
restricted  entry  intervjl  for  my  wurker 
han'esting  roses  under  thin  exc:epcion 
does  not  exceed  3  hours  In  iny  it-hour 
ritift'id. 

(c)  Tise  agricultural  e':c!ptu«.»}-i-rtt-.-trfs 
ihjt  tiie  vt'orker,  hc-fore  eafertuj4  ttie 
rreated  area,  either  h  is  r^nd  "he  prodiu:? 
I.ibelirsg  or  has  beea  infbrf«;cd.  at  ,i 
ruatsiier  that  the  worker  ran  iifiut'ri'r.^rtfi. 
of,^'!  iabaling  req-airRmer.t:^  rebtt-d  to 
huniaci  hazards  or  preo-i.ttjons,  tir-t  a;d, 
iy«n-)ioins  of  poisoning,  personal 
i>rotet.iive  equipment  spfccified  for  e  iriy 
■^rirry,  and  any  other  Ia5;e!i;ig 
ryquiren'.ents  related  to  safe  usc? 

(dj  The  persona!  protective  eqLijpffit-tt' 
-.pe'iified  on  the  product  *at»e!tng  for 
-•nrly  entry  is  provided  to  the  worker 
Sui;ti  personal  prpfet  rivee(}uiptti-ftt 
>h::il  conform  to  the  foHnwint; 
>Miidards: 

(I)  Personal  protective eqtiipni.-nt 
i'Vll]  means  devices  and  jpp.:rel  M«,;f 
r-j  worn  to  protect  tlie  body  (ront 
ijntact  with  pesticides  or  pestindi- 
rs'sidues.  including,  but  rtot  !ifnae-{  rt» 
rover -lis,  chen'.i!..al-restsr.:ir:t  suitv 


he 


CiHK 


il-resistant  ,4'ov»-<,  cl'tjati 


!»jsisfant  footwear,  respiratory- 
protection  devices.  chs,r.ii.:al-rt..!sf  aif 
!f:ro::s.,  chemical-restst>:n>  he  ^dgeiir. 
r:l  prcitective  eyewear 

f2j  Long-sleeved  shirts,  .shjrt-ilet-ved 
jhi-ts.  (on^^iants,  short  p.ints,  .shoes, 
i'i.ki,  and  other  it>^n!s  of  work  ciothiufc; 
::  e  r.o*  i;c:>snlt:i,.d  per.scau!  profHciiv-- 
«quipKU'fu  '.T  t\h:  purposes  Of  th;.  ^ 
-  xrefi'icn  and  are  not  subjt-cf  fo  the 
.  :.ii.;i,erients  of  this  eKceptijci,  dthou^h 
c)-»s*ii;;de  labeling  niny  rjrqt'iry  that  ■;>.!<  h 
Mory  clothing  (re  worn  d-jriftg  iOtnf- 
.  rfivittes. 

(1)  When  'cheniic-Tl-re-^i-irrint 
p-,"-sonjl  protective  equiptcr  at  's 
speuried  by  the  produc?  labeling,  if 
.hall  be  made  of  mjf&ria!  th.i»  all.iwi  tut 
rrieasurable  moverner.f  of  ths-  pesticida 
being  used  through  'he  uiaterij!  d'.trinK 

(4)  When  "waterproof^  personal 
protective  equiptaent  is  spec  if '^d  by  tbe 
product  labeling,  it  shall  be  made  af 
material  that  allows  no  measurable 
movement  of  water  or  aqueo'is  soluitoit-. 
fhrough  the  material  during  use 

(5)  When  a  "chemical-resi.stanl  suit" 
I'-:  specified  by  the  prndu<  t  lifieling,  i* 


shall  he  a  loase-fitting,  one-  or  two- 
piete,  chemical-resistant  garment  that 
cavers,  at  a  minimum,  the  entire  body 
(•"Kcept  head,  hands,  and  feet. 

(B)  When  "coveralls"  are  specified  by 
the  product  labeling,  they  shall  be  a 
loose-titting,  one-  or  two-piece  garmenf, 
such  as  a  cotton  or  cotton  and  polyester 
coverall,  that  covers,  at  a  minimum,  the 
r-?£'.fi  w  body  except  head,  hands,  and 
fv^ii-.  The  pesticide  product  labeling  may 
-[itr;i.ty  that  the  coveralls  be  worn  over 
I  I«iyerof  ctoth.ng.  Ifachemical- 
rrtsiitant  suit  is  substituted  for  cov^.-rads. 
it  ra:;ed  not  b*-  tvorn  over  a  layer  of 
jfni'hing. 

1 7)  cjiov.-s  >h  :il  be  of  the  type 
specitiea  by  li,^  product  labeling. 
Gloi'es  or  <iL>\fi  linings  made  of  ieafber. 
f  orton.  or  other  absorbent  in.3teria!s 
iTiusi:  not  be  worn  for  early-entry 
:»,tiv>.rr.es  urd.'ifss  these  materials  are 
listed  on  th?  product  labeling  as 
actept.ibie  for  such  use.  Ir  chenuc  :l 
restslntt  g-Oies  with  sufHcier.t 
durabdity  and  supplen>^ss  aro  noi 
obl.'(inable  for  l-sks  with  roses  or  uihr;r 
plaufs  With  sharp  thorns,  leather  gloves 
niu'v  l>e  worn  overchem.ical-re.sisf  int 
Id  ers.  However,  once  leather  gloves 
h  've  been  worn  f;>r  this  use,  there.dtff 
they  shall  f»e  worn  only  tvith  <;he.T,if:.Tl- 
rrisistant  liners  and  thwy  shall  rt»t  ^-^ 
worn  tor  anv  other  use. 

[H)  When    jhemical-resistanl 
footwear"  is  specitled  by  the  projf;.:t 
[.ibvliag,  it  shall  l*e  one  oi  the  followicsj 
typifi  of  footw^'ar:  chemiciil-rc'SMljnf 
sfi.ies,  ;:h',cai:.a!-res;stant  boots,  or 
clietr.tcalre.sistant  shoe  coverings  wo(-n 
iver  sho»)s  or  boo's.  If  che.^l^cal-r^:s!stan.• 
hbatwenr  wUh  sufficient  diirabiiify  iwl 
",  trtad  appropriate  for  weir  in  roatjh 
ferram  t.-:  not  obtainable  for  w.rk';rs. 
'thrill  lealher  Soots  way  b«:  wov-n  itx  su»  b 
i-r!ri-7irt,  ' 

[■}]  Wh-rn    pro'eciiv*?  eyewear"  ts 
>[  -'Ct.irtd  by  ('-le  product  labeiiiig.  ir 
>hjU  tie  or.e  of  ':;e  following  tvp*'s  <if 
•eyewear:  goggles;  face  sh;;j'.d;  s?ife'y 
^[.tss^s  with  f.'jnt.  brow,  and  lo-nipl^* 
pro'./ jtion:  or  2  fuil-tVice  respirator 

[lii\  Wh^,(!    chertiical-ifisist^.fis 
fi;eau<.:^ar"  is  spBcifiud-by  the  product 
Lib!r-hi;g.  i'  shall  be  ei?t;ef  a  chemical- 
c'-usr.int  liood  or  a  cheftiicnl-r».'.sisrui' 
b.st  ivith  a  wide  brim. 

! ',-!  The  JK'  iculfural  eniployf r  -tt's-jr  s 
;h-A: 

{ I  ]  Workers  wear  the  personal 
p.-)?eci(ve  equipment  correctly  tor  if-i 
inr^-tt  Jed  purpose  and  use  personal 
protective  equipment  according  tu 
-rianu';'ciurers  i:istructiot»s. 

IZ\  Gefo^tf  each  day  of  use.  ail 
■persiKijl  prote<:tive  equipment  is 
inspected  for  leaks,  holes,  tears,  or  worn 
places,  and  any  damaged  equipcnent  i^ 
r»'p.'iiri--d  nrdiscird^d 


CO  Personal  protective  equipment  that 
t:annot  be  cleaned  properly  is  disposed 
of  in  accordance  with  any  applicable 
Federal,  State,  and  local  regulations 

(4)  .Ml  personal  protective  equipment 
i>  c  leaned  according  to  manufacturer's 
insin.:ctions  or  pesticide  product 
labeling  instructions  before  each  day  of 
reuse.  In  th^;  absence  of  any  such 
ir.struct'nns.  it  shall  be  washed 
thoroughly  in  deferger.l  and  hot  witer 

ffjj  Before  being  stored,  all  clean 
[..e.'sonal  prot'o-ctive  equipment  is  dried 
tho-onghly  or  is  put  in  a  -yell-vf'rL'd  I'r^d 
place  to  dry. 

(f»J  Personal  protective  eqau':a— it 
-  op.titrjin.ifed  with  pesticides  is  '-'rpt 
<^p,^r2fe!y  and  wa.shed  .separci:.-  1 .  fro;:i 
iny  other  clothing  or  laundry 

l~!  Any  per.scn  who  cleans  '•.- 
f.><  (iders  persona!  protective  equ.p.ivi.t 
:s  inforrned  that  su<;h  equipmeal  nuv  be 
I  ont  ;'nin-:.ted  with  pesti'.ides,  of  de 
potenti-iUy  h  irmfui  effects  of  exposure 
fo  pesticides,  and  of  the  corre'  t  ways  to 
h.;"t:d!e  and  clean  porscnsi  prt>tfcttve 
-jquipmr-nt  and  to  protect  then: ^f-J.v-. 
v.'r.^n  h,-.;!dlinL;  equipment 
>  iiirNimin.ited  with  pesticides 

iS)  .All  dean  personal  protH  i  i  • 
-lutp-ncnt  is  srcred  sepanti>!y  frrif:: 
pt?r-.orat  f.Iothing  and  apart  koi:i 
c*ysfu:ide-contaniiRated  areas. 

iV,  E.i(  h  worker  is  instructed  t'uv  r  i 
put  on.  use.  and  re.nove  the  per>o.;.d 
pnj'e.  live  equipment  ax'd  is  in^tirt-.-d 
ibout  the  in.portance  uf  washing 
'■f.iiroughly  utter  re:aov{nj  p»:r.M»iM! 
.Tfitt-i  iive  ev|u[pm^?!.». 

'  U»!  Each  worki:;r  is  icstru«.i»it  ut  rb- 
.prt  wntiun,  recOf;nilion.and  fir-.'  :   I 
'--•.•.(n-.e:i?  of  heat-related  iilne-.>. 

i  i  IJ  Worker,  have  a  cleari  p!j.>'.ivr.iy 
cprn  P'.*.-.'.i!,;de-storager.nd  pestic.:de-»iSf 
U'-^^s  for  stort:«g  p^rricina'!  clut!.:;:^  c.-it  in 
us*-;  putting  on  person  il  p-ijtv;tii.e 
-.-|uipm«i;t  .»t  iliH  start  /fdny  tir   - 
c^iriod,  arvd  r'.-irovatg  persoi;  »l 
proi'X  •!  I'^i*  :*qi.ifp;n»?n'  ai  fh«  'ttu  u:  s'-v 
■'vposi.rv  peri<»d. 

•  I !!)  Th  •'  no  Viijrker  li  allowed  ur 
ii.'v.trd  to  wear  hjit:e  or  to  tik--  b-->fri  • 
p-r-iMr-a'  pro'Of  tive  equipment 
!);:>  ur.ina'ed  with  pesticide^ 

0  U  h*in  person  d  prott.ff  ive 
-np.:;p:".e!a  is  re-.iui«>'d  bv  ttie  l:ib'j!!.;4  -it 
any  pesticide  fore^irly  .-ntry.  tbv 
i-irk  ultural  e.nployer  ensuri'S  th-3t  wt 
worker  is  -jHowed  or  diref:ted  (n  perfor-n 
•fiee  !-!y-r.titry  ictii/ity  (harvest  ru>:es| 
without  implementing.  wh>;t; 
appropriate,  measures  to  prevent  he.u- 
rk-Iuied  illness. 

tg)  The  agricultural  eniplnyt-T:  ( I) 
Uuriiig  e.iriy  entry  permitted  u^tder  thi  i 
i'Kception,  provides  early-entry  workers 
with  enough  water  for  n>uti(!e  wfishinu 
;'td  'r-if-r 'e'u.v  eypfln.shing 
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(2)  Ensures  that:  (i)  At  a 
the  water  is  available  to 
be  of  a  quality  and  tempen  it 
not  cause  illness  or  injury 
contacts  the  skin  or  eyes 
swallowed. 

(11/ When  water  stored  i 
be  used  for  mixing  pestici 
not  be  used  for  deconlami 
eyeflushing,  unless  the 
with  properly  functioning 
other  mechanisms  that , 
movement  of  pesticides  in 
(iii)  Soap  and  single-use 
provided  at  each  decontam 
in  quantities  sufficient  to 
heeds. 

(iv)  Tg  ))rovide  for 
eveflu.shiag,  at  least  1  pint 
be  immediately  available 
who  is  han.es1ing  roses  if 
labeling  requires  protectiv  ^ 
the  early-entry  aciivity.  Tin 
water  shall  be  carried  by  th 
worker  or  shall  bu  other wi^ 
immediately  accessible. 

(v)  The  de<^on'.amindtion 
reasonably  accessible  to  a: 
than  1/4  mile  from  where 
working. 

(vi)  The  de«:ontamiii3tion 
not  be  in  nn  area  being  treat 
prstit  idf's. 

(v.'i)  The  decontaminnlior 
not  be  in  an  area  that  is  und 
re-ifricted-entry  interval  tinl 
de<:ontamination  site  would 
not  be  rp.asonnbly  act.rtssihli 
worker*^ 

[A]  Dtrnntriminatinn  nfit^r 
odh'itips  At  the  end  of  anv 
period  for  early-entry  work 
agricultural  employer  provi 
site  wherR  the  workers  rem 
profwfive  f^uipmenf.  soap, 
towels,  and  a  S!ifn.;ienf  amo 
so  that  ihp  workers  mav 
ihomuijhly. 

[h)  PiistPff  pifslicide  sofriv 
infnnnatinn.  When  early-eni 
iijp.  on  an  agricultural  estnbl 
and.  v.;ithin  thn  last  .30  dnvf; 
covertrd  by  the  WPS  has  be 
on  the  establishment  or  a  res 
entry  intfirvpl  h.is  been  in  e 
agrii  uitiiral  employer  displa 
accordance  with  this  except 
pesticide  .safety  information 
(1)  Safety  poster.  A  safety 
di.spl.iyed  that  (X)nveys,"af  a  . 
the  following  basic  pesticide 
concepts: 

(i)  Avoid  getting  on  your  s 
your  body  any  pesticides  thai 
plants  and  .soil,  in  irrigation 
drifting  from  nearby  appliia. 
(ii)  Wash  before  eating,  dri 
using  chewing  gum  or  fobai 
the  toilet. 
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(iii)  Wear  work  clothing  that  protects 
the  body  firom  pesticide  residues  (long- 
sleeved  shirts,  long  pants,  shoes  and 
socks,  and  a  hat  or  scarf). 

(iv)  Wash/shower  with  soap  and 
water,  shampoo  hair,  and  put  on  clean 
clothes  after  work. 

(v)  Wash  work  clothes  separately  from 
other  clothes  before  wearing  them  again. 

(vi)  Wash  immediately  in  the  nearest 
clean  water  if  pesticides  are  spilled  or 
sprayed  on  the  body.  As  soon  as 
possible,  shower,  shampoo,  and  ch.inge 
into  clean  clothes. 

(vii)  Follow  directions  about  keeping 
out  of  treated  or  re.stricted  areas. 

(viii)  There  are  Federal  rules  to 
protect  workers  and  handlers. 

(2)  Emergency  medical  cmti 
information.  The  name,  address,  and 
telephone  number  of  the  nearest 
emergency  medical  care  facility  shall  be 
on  the  .safety  poster  or  displayed  i  lose 
to  the  safety  poster,  and  workers  shall 
be  informed  promptly  of  any  change  to 
the  information  on  emergency  medical 
care  facilities. 

(3)  Location.  The  information  shall  be 
displayed  in  a  central  location  in  the 
greenhouse  where  it  i^m  be  readily  seen 
and  read  by  workers. 

(4)  Accessibility.  Early-entry  workers 
shall  be  informed  of  the  location  of  the 
information  aj^d  shall  be  allowed  n«:(a>ss 
loit. 

(.">)  U^ihility.  The  information  shall 
remain  Iftgible  during  the  time  it  is 
posted. 

(i)  Providing  specific  information 
about  applications.  When  enrly-entry 
workers  are  on  an  agricultural 
e.slablishment  and,  within  the  last  30 
days,  a  pesticide  covered  by  the  WPS 
has  been  applied  on  the  establishment 
or  3  restricted-entry  interval  has  been  in 
effe«.t,  the  agriijiiitural  eniplo;,t-r 
displays,  in  accordam*  with  this 
paragraph,  .spec  ific  inform.ifion  about 
the  pesticide. 

[1]  IjKotion,  accessibility,  and 
legitiility.  The  information  shall  be 
displayed  in  the  location  spe«:ified  for 
the  pesticide  safety  poster  in  paragranh 
(hj(3)  and  .shall  be  accessible  and 
legible,  as  spe<;iried  in  paragraphs  {h)(4) 
and  (h)(.S). 

(2)  Timing,  (i)  The  information  shall 
be  posted  before  the  application  takes 
place  if  early-entry  workers  will  be  on 
the  establishment  during  application. 
Otherwise,  the  infonnation  shall  be 
posted  at  the  beginning  of  any  worker's 
first  work  period  involving  early  entry, 
(ii)  The  information  shall  continue  to 
be  displayed  for  at  least  30  days  after 
the  end  of  the  restricted-entry  interval 
(or,  if  there  is  no  restricted-entry 
interval,  for  at  least  30  days  after  the 
end  of  the  application)  or  at  least  until 


workers  are  no  longer  on  the 
establishment,  whichever  is  earlier. 

(3)  Required  information.  The 
information  shall  include: 

(i)  The  location  and  description  of  the 
treated  area. 

(ii)  The  product  name,  EPA 
registration  number,  and  active 
ingredients  of  the  pesticide. 

(iii)  The  time  and  date  the  pesticide 
is  to  be  applied. 

(iv)  The  restric;ted-entry  interval  for 
the  pesticide. 

(j)  Notice  about  the  exception  for 
han'esting  roses.  The  agricultural 
employer: 

(1)  Notifies  early-entry  rose  harvesters 
orally,  before  such  workers  enter  a 
treated  area,  that  the  establishment  is 
relying  on  this  exception  to  allow 
workers  to  enter  treated  areas  to  h.-.rvest 
roses. 

(2)  Po.sts  information  about  the  terms 
and  conditions  of  this  exception.  The 
posted  information  shall  convey  the 
following  information: 

(i)  The  establishment  is  operating 
under  the  conditions  of  the  exc:eptinn 
for  rose  harve-rting. 

(ii)  No  entry  is  allowed  for  the  first  4 
hours  following  an  application,  and 
until  any  exposure  level  has  been 
re.nched  or  any  ventiLjtion  criteria  h.sve 
been  met. 

(iii)  Time  in  treated  nrt^is  fore.ic  h 
worker  may  not  exc;oed  3  hours  in  any 
24-hour  period. 

(iv)  Dec:ontamination  and  change 
areas  must  be  provided. 

(v)  Basic  safety  training  and  label- 
specific  information  mtist  Im;  providul 
to  early-entry  workers. 

(vi)  The  personal  protec:fi\  e 
equipment  specified  on  the  profhn  t 
labeling  for  early-entry  must  he 
provided,  ch«ned,  and  !;iaiiita;.nt>d  fi„- 
early-entry  workers. 

(vii)  Early-entry  workt.'rs  mi;st  !«> 
instri)e;ted  in  how  to  put  on.  use,  and 
remove  the  personal  protcn-live 
equipment. 

(viii)  Measures  to  prevent  heat  stn-sv 
mii.st  be  impl(;menfed  when 
appropriate. 

(ix)  A  pesticide  safety  poster  .-md 
information  about  pesticide  appliciatious 
must  be  displayed  in  a  central  location, 
(x)  The  exception  cxpire.s  on  Jijnf>  10 
1996. 

(3)  Lfxntion,  ar.ces.^ibility,  and 
legibility.  The  posted  information  sh.nll 
be  displayed  in  the  locration  spe<:ified 
for  the  pestic:ide  safety  poster  in 
paragraph  (h)(3)  and  shall  be  accessible 
and  legible,  as  specified  in  paragraphs 
(h)(4)  and  (h)(.5). 

(4)  Timing,  (i)  The  information  shall 
be  posted  before  early-entry  harvesting 
takes  pla«:e  and  shall  continue  to  be 
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displayed  as  long  as  the  exception  is 
used  on  the  agricultural  establishment. 

(k)  Pesticide  safety  training —  (1) 
General  requirement.  Before  a  worker 
enters  a  treated  area  to  harvest  roses  as 
permitted  under  this  exception,  the 
agricultural  employer  ensures  that  the 
worker  has  been  trained  in  general 
pesticide  safety  according  to  paragraph 

(1). 

(2)  Exception.  A  worker  who  is 
currently  certified  as  an  applicator  of 
restricted-use  pesticides  under  40  CFR 
part  171  or  who  satisfies  the  training 
requirements  of  part  171  or  who 
satisfies  the  handler  training 
requirements  under  40  CFR  170.230((;) 
need  not  be  trained  under  this 
paragraph. 

(1)  Training  programs.  (1)  General 
pesticide  safety  information  shall  be 
presented  to  workers  either  orally  from 
written  materials  or  audiovisually.  The 
information  must  be  presented  in  a 
manner  that  the  workers  can  understand 
(such  as  through  a  translator)  using 
nontechnical  terms.  The  presenter  also 
shall  respond  to  workers'  questions. 

(2)  The  person  who  conaucts  the 
training  shall  meet  at  least  one  of  the 
following  criteria: 

(i)  Be  currently  certified  as  an 
applicator  of  restricted-use  pesticides 
under  40  CFR  part  171;  or 

(ii)  Be  currently  designated  as  a 
trainer  of  certified  applicators  or 
pesticide  handlers  by  a  State.  Federal,  or 
Tribal  agency  having  jurisdiction;  or 

(iii)  Have  completed  a  pesticide  safety 
train-the-trainer  program  approved  by  a 
State.  Federal,  or  Tribal  agency  having 
jurisdiction;  or 

(iv)  Satisfy  the  training  requirements 
HI  40  CFR  part  171  or  in  40  CFR 
170.230(c). 

(3)  Any  person  who  issues  an  EPA- 
npproved  Worker  Protection  Standard 
worker  training  certificate  must  assure 
that  the  worker  who  receives  the 
training  certificate  has  been  trained  in 
accordance  with  (l)(4)  of  this  paragraph. 

(4)  The  training  materials  shall 
convey,  at  a  minimum,  the  following 
information: 

(i)  Where  and  in  what  form  pesticides 
may  be  encountered  during  work 
activities. 

(ii)  Hazards  of  pesticides  resulting 
from  toxicity  and  exposure,  including 


acute  and  chronic  effects,  delayed 
effects,  and  sensitization. 

(iii)  Routes  through  which  pesticides 
can  enter  the  body. 

(iv)  Signs  and  symptoms  of  common 
types  of  pesticide  poisoning. 

(v)  Emergency  first  aid  for  pesticide 
injuries  or  poisonings. 

(vi)  How  to  obtain  emergency  medical 
care. 

(vii)  Routine  and  emergency 
decontamination  procedures,  including 
emergency  eyeflushing  techniques. 

(viii)  Hazards  from  chemigation  and 
drift. 

(ix)  Hazards  from  pesticide  residues 
on  clothing. 

(x)  Warnings  about  taking  pesticides 
or  pesticide  containers  home. 

(xi)  Requirements  of  40  CFR  part  170 
subpart  B  designed  to  reduce  the  risks 
of  illness  or  injury  resulting  from 
workers'  occupational  exposure  to 
pesticides. 

(m)  Verification  of  training.  (1)  Except 
as  provided  in  paragraph  (m){2).  if  the 
agricultural  employer  ensures  that  a 
worker  possesses  an  EPA-approved 
Worker  Protection  Standard  worker 
training  certificate,  then  the 
requirements  of  paragraphs  (k)  and  (1) 
will  have  been  met. 

(2)  If  the  agricultural  employer  is 
aware  or  has  reason  to  know  that  an 
EPA-approved  Worker  Protection 
Standard  worker  training  certificate  has 
not  been  issued  in  accordance  with  the 
conditions  described  above,  or  has  not 
been  issued  to  the  worker  bearing  the 
certificate,  a  worker's  possession  of  that 
certificate  does  not  meet  the 
requirements  of  paragraph  (k). 

(n)  Emergency  assistance.  If  there  is 
reason  to  believe  that  a  person  who  is 
or  has  been  harvesting  roses  as 
permitted  by  this  exception  has  been 
poisoned  or  injured  by  exposure  to 
pesticides  used  on  the  agricultural 
establishment,  including,  but  not 
limited  to.  exposures  from  application, 
splash,  spill,  drift,  or  pesticide  residues, 
the  agricultural  employer  shall: 

(1)  Make  available  to  that  person 
prompt  transportation  from  the 
agricultural  establishment,  including 
any  labor  camp  on  the  agricultural 
establishment,  to  an  appropriate 
emergency  medical  facility. 


(2)  Provide  to  that  person  or  to 
treating  medical  personnel,  promptly 
upon  request,  any  obtainable 
information  on: 

(i)  Product  name.  EPA  registration 
number,  and  active  ingredients  of  any 
product  to  which  that  person  might 
have  been  exposed. 

(ii)  Antidote,  first  aid.  and  other 
medical  information  from  the  product 
labeling. 

(iii)  The  circumstances  of  application 
or  use  of  the  pesticide  on  the 
agricultural  establishment. 

(iv)  The  circumstances  of  exposure  of 
that  person  to  the  pesticide. 

II.  Definitions.  The  terms  used  in  this 
exception  have  the  same  meanings  as 
they  have  in  the  Worker  Protection 
Standard  40  CFR  part  170. 

III.  Expiration.  This  exception  expires 
June  10.  1996. 

VI.  List  of  Exceptions  in  40  CFR  170.112 

In  the  Final  rule  section  of  this 
Federal  Register.  EPA  is  amending 
§170.112  of  the  WPS  by  adding  a  new 
paragraph  (e)(7)  identifying  the  Federal 
Register  citation  and  effective  date  for 
this  administrative  exception  for 
harvesting  cut  roses.  In  the  future, 
reference  to  other  exceptions  granted 
under  §170.1 12(e)  will  also  be  added  to 
this  new  paragraph  (e)(7)  as  exceptions 
are  granted.  EPA  is  adding  this  cross- 
reference  in  §170.1 12(e).  and  EPA  will 
ensure  that  the  regulated  community  is 
aware  of.  and  able  to  locate,  this  and 
future  administrative  exceptions  and  is 
aware  of  the  terms  and  conditions  of  the 
exceptions.  The  addition  of  paragraph 
(e)(7)  to  §170.112  is  a  technical 
amendment.  It  does  not  make  any 
substantive  changes  in  the  WPS  or  in 
§170.112. 

List  of  Subjects 

Adminislratice  practice  and 
procedure.  Labeling.  Occupational 
safety  and  health.  Pesticides  and  pest. 

Dated:  )iine  3.  1994. 

Lynn  R.  Goldman, 

Assistant  Administmtorfor  Prevention. 
Pesticides  and  Toxic  Substances. 
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DEPARTMENT  OF  THE  fNlTERJOR 

Bureau  of  Indian  Affairs 

25  CFR  Part  256 

Housing  Improvement  Pre  gram 

AGENCY:  Bureau  of  Indian  j^ffairs, 
Interior. 

ACTK5N:  Notice;  Extension  (Jf  Proposed 
Rule  comment  period. 
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SUMMARY:  Notice  is  hereby  kiven  that 
the  public  comment  period  of  the  Notice 
of  Proposed  Rulemaking  fo 
amendments  to  25  CFR  par  256,  is 
extended  for  a  period  of  thi  -ty  days.  The 
extension,  requested  by  Inc  ian 
leadership,  will  provide  su  ficienf  time 
for  contemplation  and  com  nent 
DATES:  This  notice,  effective'  upon 
publication  in  the  Federal  1  legister,  will 
extend  the  comment  period  from  June  6 
1994  to  July  6,  1994. 

FOR  FURTHER  INFORMATION  CONTACT 
Acting  Chief,  Division  of  H<  using 
Assistance,  Bureau  of  Indian  Affairs, 
Mailstop  2525-MIB,  1849  C  Street.  NW, 


Washington,  DC  20240.  Telephone  (202) 
208-5427. 

SUPPLEMENTARY  INFORMATION:  The 
Assistant  Secretary— Indian  Affairs 
published  a  Proposed  Rule  which 
amends  25  CFR  part  256,  Housing 
Improvement  Program  (59  FR  16726). 
The  Notice  of  Proposed  Rulemaking 
proposes  a  revision  to  the  distribution 
method  for  Housing  Improvenrient 
Program  (HIP)  funds  from  a  housing 
inventory  basis  to  documented  eligible 
applicants.  Based  on  the  total  number  of 
eligible  applicants  submitted  by  all 
tribes,  the  Bureau  of  Indian  Affairs  (BIA) 
uill  distribute  FY  1995  HIP  funds 
proportionally  and  transfer  these  funds 
into  the  Tribal  Priority  Allocation  (TPA) 
for  each  tribe.  Beginning  in  FY  1996, 
individual  tribes  will  make  their  own 
determination  of  funding  levels  for  HIP 
within  their  TPA  funding  allocation. 

A  technical  correction  is  elso  made  to 
eliminate  Category  C,  Downpayments 
which  are  inconsistent  with  the  intent 
of  the  HIP.  The  income  levels  in  the 
January  1992  issue  of  25  CFR  256  were 
established  to  ensure  that  the  program 
served  truly  needy  individuals. 


A  revision  is  proposed  to  eliminate 
individuals  who  own  a  home  acquired 
under  Federal  housing  assistance  from 
the  Department  of  Housing  and  Urban 
Development  (HUD)  through  an  Indian 
Housing  Authority  from  being  served 
under  HIP.  They  would  not  meet  the 
eligibility  requirements  of  HIP  since 
they  have  already  been  served  by  a 
Federal  program.  Comments  and 
requests  received  from  Indian  people 
indicate  that  additional  time  is  needed 
for  the  public  comment  period  to 
facilitate  adequate  and  proper  review  of 
the  Proposed  Rule.  All  comments 
received  during  the  initial  and  extended 
comment  period  will  be  given  full 
consideration.  We  believe  that  the 
extended  public  comment  period  will 
provide  an  adequate  opportunity  for 
tribes  and  tribal  organizations  fo 
provide  comment  and  input  into  the 
final  rule. 

Dated:  May  25,  1995. 
Faith  Roessel, 

Acting  Assistant  Secretary— Indian  Afjoirs 
IFR  Doc.  94-13965  Filed  6-9-94;  8  45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart39 

[Docket  No.  93-NM-182-AD;  Amendment 
39-8932;  AD  94-12-04] 

Airworthiness  Directives;  Boeing 
Model  747  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration.  DOT. 
ACTION:  Final  rule. 


SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Boeing  Nfodel  747 
series  airplanes,  that  requires  repetitive 
inspections  to  detect  cracking  in  certain 
fuselage  skin  lap  joints,  and  repair,  if 
necessary.  This  amendment  is  prompted 
by  the  results  of  extensive  pressure 
fatigue  tests  conducted  by  the 
manufacturer.  The  action's  specified  by 
this  AD  are  intended  to  detect  and 
repair  fatigue  cracking  in  certain  lap 
joints,  which  will  ensure  safe  operation 
of  airplanes  that  have  exceeded  their 
economic  design  goal. 
DATES:  Effective  July  13, 1994. 

The  incorporation  by  reference  oi 
certain  pabiications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Fr^dora!  Register  as  of  July  13 
1994. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtain. ;d 
from  Boeing  Commercial  Airplane 
Croup,  P.O.  Box  3707,  Seattle, 
Washington  98124-2207.  This 
information  may  be  examined  at  the 
Federal  Aviation  Administration  (FAA). 
Transport  Airplane  Directorate,  Rules 
Docket.  1601  Lind  Avenue,  SW.. 
Ronton,  Washington;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street,  NW..  suite  700.  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Steven  C.  Fox,  Aerospace  Engineer. 
Airframe  Branch,  ANM-120S,  FAA. 


Transport  Airplane  Directorate,  .Seattle 
Aircraft  Certification  Office,  1601  Lind 
Avenue,  SW.,  Renton,  Washington 
98055-4056;  telephone  (206) 227-2777; 
fax  (206)  227-1181. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federa 
Aviation  Regulations  to  include  an 
airworthiness  directive  (AD)  that  is 
applicable  to  certain  Boeing  Model  747 
series  airplanes  was  published  in  the 
Federal  Register  on  December  17.  1993 
(58  FR  65943).  That  action  proposed  to 
require  repetitive  high  frequency  eddy 
current  (HFEC)  inspections  to  detect 
cracking  in  certain  fuselage  skin  lap 
joints,  and  repair,  if  necessary. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

One  commenter  supports  the 
proposed  rule. 

One  commenter  requests  that 
Revision  1  of  Boeing  Service  Bulletin 
747-53-2367,  dated  January  27, 1994, 
be  included  as  an  additional  source  of 
service  information.  The  FAA  concurs. 
Since  the  issuance  of  the  proposal,  the 
FAA  has  reviewed  and  approved 
Revision  1  of  Boeing  Service  Bulletin 
747-53-2367,  dated  January  27. 1994. 
which  clarifies  the  procedures  for 
accomplishment  of  the  inspections 
described  in  the  Initial  Release  of  the 
service  bulletin,  dated  December  18, 
1991  (which  was  referenced  in  the 
proposal  as  the  sole  source  of 
appropriate  service  information). 
Therefore,  paragraphs  (a)  and  (c)  of  the 
final  rule  have  been  revised  to  reference 
Revision  1  of  the  service  bulletin  as  an 
additional  source  of  service  information. 

This  same  commenter  requests  that 
the  proposed  rule  be  revised  to  include 
a  reporting  requirement  to  kt^ep  Boeing 
and  the  FAA  advised  of  findings  of 
(Tacks.  The  FAA  does  not  concur.  The 
FAA  has  determined  that  the  un.safe 
condition  addressed  by  this  AD  (which 
is  to  detect  and  repair  fatigue  cracking 
in  certain  lap  joints)  will  be  adequately 
addressed  by  paragraph  fa)  of  the  finaf 
rule,  which  requires  the  inspection  of 
certain  lap  joints,  and  paragraph  (c)  of 
the  final  rule,  which  requires  the  repair 
of  all  cracks  found  during  the 
inspection.  Therefore,  since  the  final 
rule  requires  repetitive  inspections  to 
detect  cracks  and  repair  of  all  findings 
of  crai  ks,  the  FAA  finds  that  a  reporting 


requirement  would  unduly  burden 
operators. 

This  commenter  further  requests  that 
the  proposed  rule  be  revised  to 
compensate  for  operators  that  flv  with 
cabin  pressure  differentials  of  2^0  psi  or 
1     less  when  calculating  the  number  of 
flight  cycles  to  determine  the 
compliance  time.  The  FAA  does  not 
concur.  The  FAA  finds  that  operating  at 
cabin  pressure  differentials  of  2.0  psi  or 
less  is  applicable  to  only  one  operator 
Since  there  are  numerous  factors  that 
affect  the  calculation  of  flight  cycles, 
such  as  total  number  of  low  pressure 
cycles,  amount  of  thrust,  number  of 
gross  weight  flight  cycles,  etc.,  the  FA.A 
has  determined  that  these  mitigating 
factors  could  be  best  evaluated  through 
requests  for  alternative  methods  of 
compliance,  as  provided  for  in 
paragraph  (d)  of  the  final  rule. 

One  commenter  requests  that  tiie 
proposed  compliance  time  of  22.000 
flight  cycles  be  extended  to  25,000  flight 
cycles  to  inspect  the  lap  joints  in  ure.is 
outside  of  Stringer  14  since  data 
indicate  that  cracking  in  these  areas  did 
not  occur  until  after  25,000  flight  cycles 
The  FAA  does  not  concur.  In 
developing  an  appropriate  complianc  e 
time  for  this  AD,  the  FAA  not  only 
evaluated  the  fatigue  test  data  that  was 
provided  by  the  manufacturer,  bi:t  took 
into  consideration  the  size  of  the  test 
sample:  the  test  results  were  based  upcjn 
just  one  airplane  that  had  no  loads  and 
was  not  pressurized.  Based  on  this  data, 
the  FAA  determined  that  22,000  flight 
cycles  represented  a  conservative 
t.hreshold  for  initiating  inspections  so  as 
to  ensure  that  any  cracking  initiation 
would  be  found  in  a  timely  manner. 

Another  commenlei  requests  that  the 
proposed  compliance  time  of  3,000 
flight  cycles  to  pe.'-form  the  repetitive 
in.spections  be  extended  to  4.300  flighi 
cycles  to  coincide  with  operators' 
regularly  scheduled  maintenance 
periods.  The  FAA  does  not  concur,  Thr 
FAA  has  determined  that  the 
compliance  time,  as  proposed, 
represents  the  maximum  interval  of 
time  allow,-)bIe  for  the  affected  airpliim  s 
to  continue  to  operate  without 
compromising  safety.  In  developing  this 
inspection  inten,al,  the  FAA  evaluated 
the  reliability  of  the  inspection  method 
.and  the  results  of  fatigue  test  data.  The 
FAA  foujid  thai  extending  this  inter\;!l 
by  more  than  one-third  would  allow 
(racks  to  propagate  undetected,  whii  I) 
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would  adversely  affect  the 
integrity  of  the  airplane. 
After  careful  review  of 
data,  including  the 
above,  the  FAA  has 
safety  and  the  public  i 
adoption  of  the  rule  with 
previously  described.  The 
determined  that  this  changfe 
increase  the  economic  bun 
operator  nor  increase  the 
AD. 

There  are  approximately 
747  series  airplanes  of  the 
design  in  the  worldwide 
estimates  that  183  airplane^ 
registry  will  be  affected  by 
it  will  take  approximately 
hours  per  airplane  to  accor  i 
required  actions,  and  that 
labor  rate  is  $55  per  work 
on  these  figures,  the  total 
the  AD  on  U.S.  operators  is 
be  $140,910,  or  $770  per  ai 

The  total  cost  impact  fig 
above  is  based  on  assumpt 
operator  has  yet  accom 
the  requirements  of  this  AI 
that  no  operator  would 
those  actions  in  the  future 
were  not  adopted. 

The  regulations  adopted 
not  have  substantial  direct 
States,  on  the  relationship 
national  government  and 
on  the  distribution  of  powe  ■ 
responsibilities  among  the 
levels  of  government, 
accordance  with  Executive 
it  is  determined  that  this 
not  have  sufficient  federali 
implications  to  warrant  the 
of  a  Federalism  Assessment. 

For  the  reasons  discussec 
certify  that  this  action:  (1) 
"significant  regulatory 
Executive  Order  12866;  (2) 
"significant  rule"  under 
Regulatory  Pohcies  and 
FR  11034,  February  26. 
will  not  have  a  significant 
impact,  positive  or  negative 
substantial  number  of  small 
under  the  criteria  of  the 
Flexibility  Act.  A  final  eval 
been  prepared  for  this  actio^ 
contained  in  the  Rules 
of  it  may  be  obtained  from 
Docket  at  the  location  provi 
the  caption  ADDRESSES 
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List  of  Subjects  in  14  CFR 

Air  transportation.  Aircraft 
safety.  Incorporation  by  reference 
Safety. 

Adoption  of  the  Amendmen  t 

Accordingly,  pursuant  to  he 
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Aviation 


Administrator,  the  Federal  Aviation 
Administration  amends  14  CFR  part  39 
of  the  Federal  Aviation  Regulations  as 
follows: 

PART  3*-AIRW0RTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a),  1421 
and  1423;  49  U.S.C.  106(g);  and  14  CFR 
11.89. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

94-12-04     Boeing:  Amendment  39-8932. 
Docket  93-NM-182-AD. 

Applicability:  Mode!  747-100,  -200,  -300. 
747SP,  and  747SR  series  airplanes,  as  listed 
in  Boeing  Service  Bulletin  747-53-2367, 
dated  December  18, 1991,  certificated  in  any 
category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  structural  failure  in  the  fuselage 
due  to  fatigue  cracking  in  certain  lap  joints, 
accomplish  the  following: 

(a)  Prior  to  the  accumulation  of  22,000  full 
pressure  flight  cycles  (or,  if  the  external  skin 
panel  of  an  affected  lap  joint  has  been 
replaced:  Prior  to  the  accumulation  of  22,000 
full  pressure  flight  cycles  since  skin 
replacement),  or  within  1,000  landings  after 
the  effective  date  of  this  AD,  whichever 
occurs  later,  perform  an  external  surface  high 
frequency  eddy  current  (HFEC)  inspection  of 
the  skin  around  the  upper  row  of  fasteners 

in  accordance  with  the  Accomplishment 
Instructions  of  Boeing  Service  Bulletin  747- 
53-2367,  dated  December  18, 1991;  or 
Revision  1,  dated  January  27, 1994. 

(b)  If  no  crack  is  found,  repeat  the 
inspection  at  intervals  not  to  exceed  3,000 
full  pressure  flight  cycles. 

(c)  If  any  crack  is  found,  accomplish 
paragraphs  (c)(1)  and  (c)(2)  of  this  AD. 

(1)  Prior  to  further  flight,  perform  an  open 
hole  HFEC  inspection  to  detect  cracking  in 
the  upper  row  fastener  holes  between  the 
adjacent  frames  in  accordance  with  the 
Accomplishment  Instructions  of  Boeing 
Service  Bulletin  747-53-2367,  dated 
December  18, 1991;  or  Revision  i,  dated 
January  27. 1994.  Prior  to  hirther  flight, 
repair  any  crack  found  in  accordance  with 
the  747  Structural  Repair  Manual,  Chapter 
53-30-03. 

(2)  Repeat  the  inspection  required  by 
paragraph  (a)  of  this  AD  at  intervals  not  to 
exceed  3,000  full  pressure  flight  cycles. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Seattle 
Aircraft  Certification  Office  (ACO),  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Seattle  ACO. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 


compliance  with  this  AD.  if  any,  may  be 
obtained  from  the  Seattle  ACO. 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  §§  21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(f)  The  inspections  shall  be  done  in 
accordance  with  Boeing  Service  Bulletin 
747-53-2367,  dated  December  18. 1991;  or 
Boeing  Service  Bulletin  747-53-2367. 
Revision  1.  dated  January  27. 1994.  This 
incorporation  by  reference  was  approved  bv 
the  Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C.  552(a)  and  1  CFR 
part  51.  Copies  may  be  obtained  from  Boeing 
Commercial  Airplane  Group,  P.O.  Box  3707, 
Seattle,  Washington  98124-2207.  Copies  may 
be  inspected  at  the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  S\V.,  Renton. 
Washington:  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street.  NW..  suite 
.700.  Washington.  DC. 

(g)  This  amendment  becomes  effective  on 
July  13,  1994. 

Issued  in  Renton,  Washington,  on  May  31. 
1994. 

Darrell  M.  Pederson, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  94-13626  Filed  6-10-94;  8:45  am] 
BILLING  CODE  4910-13-0 


14  CFR  Part  39 

[Docket  No.  93-NM-90-AD;  Amendment 
39-8933;  AD  94-12-05] 

Airworthiness  Directives;  McDonnell 
Douglas  Model  DC-10  Series  Airplanes 
and  Model  KC-10A  (Military)  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  all  McDonnell  Douglas 
Model  DC-10  series  airplanes  and 
Model  KC-lOA  (military)  airplanes,  that 
requires  inspections  to  detect  cracks  in 
wing  stringer  number  41;  installation  of 
a  repair,  if  necessary;  and  modification 
of  that  stringer.  This  amendment  is 
prompted  by  reports  of  fatigue  cracks  in 
outer  wing  stringer  number  41.  The 
actions  specified  by  this  AD  are 
intended  to  prevent  reduced  structural 
integrity  of  the  wing. 
DATES:  Effective  July  13, 1994. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  July  13. 
1994. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  McDonnell  Douglas  Corporation, 
P.O.  Box  1771.  Long  Beach,  California 


90801-1771.  Attention:  Business  Unit 
Manager.  Technical  Administrative 
Support,  Dept.  L51,  M.C.  2-98.  Thi.s 
information  may  be  examined  at  the 
Federal  Aviation  Administration  (FAA). 
Transport  Airplane  Directorate.  Rules 
Docket,  1601  Lind  Avenue  SW.,  Renton. 
Washington;  or  at  the  FAA,  Transport 
Airplane  Directorate.  Los  Angeles 
Aircraft  Certification  Office.  3229  East 
Spring  Street,  Long  Beach.  California;  or 
at  the  Office  of  the  Federal  Register,  800 
North  Capitol  Street  NW..  suite  700, 
Washington.  DC. 

FOR  FURTHER  INFORMATtON  CONTACT: 
Maureen  Moreland,  Aerospace 
Engineer.  Airframe  Branch,  ANM-120L. 
FAA,  Transport  Airplane  Directorate. 
Los  Angeles  Aircraft  Certification 
Office,  3229  East  Spring  .Street,  Long 
Beach,  California  90806-2425; 
telephone  (310)  988-5238.  fax  (310) 
988-5210. 

SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  to  include  an 
airworthiness  directive  (AD)  that  is 
applicable  to  al!  McDonnell  Douglas 
Model  DC-10  series  airplanes  and 
Model  KC-lOA  (military)  airplanes  wa.s 
published  in  the  Federal  Register  on 
September  24, 1993  (58  FR  49946).  That 
action  proposed  to  rfH|nire  inspections 
to  detect  cracks  in  wing  stringer  number 
41;  installation  of  a  repair,  if  necessary; 
and  modification  of  that  stringer. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
c  omments  received. 

One  rommenter  supports  the 
proposed  rule. 

The  Air  Transport  Association  (ATA) 
of  America,  on  behalf  of  one  of  its 
members,  requests  ihsl  the  FAA  include 
a  r.ow  diagiam  in  the  proposal  since  its 
provisions  are  comph'x  The  FAA  does 
n(.t  concur.  The  FAA  considers  that  the 
r^^qui.'ements  of  this  AD  «re  pn^simted  in 
a  reasonably  clear  manner  in  the  text  ol 
the  li.        .jJe.  In  addition.  McDonnell 
Douglas  DC-IO  Service  Bulleiin  .^7-11 4. 
Revision  1.  dated  July  2t>,  1993.  which 
is  referenced  in  the  AD  as  the 
appropriste  source  of  service 
information,  provides  corresponding 
guidame  fni  accomplishment  of  the 
actions  required  by  this  AD. 

AT.A  also  suggests  that,  prior  to 
issuance  of  the  final  rule,  the  FAA 
should  verify  that  the  seriice  buHelin 
will  not  create  problems  for  operators, 
and  that  accomplishment  of  the  service 
bulletin  should  be  verified  by  an 
operator  before  the  AD  is  finali?ed.  0:ic 
ATA  memb<T  pxperit:nr.ed  diffic  ulty 
Hccomplishing  the  pt-.rmanrnt  repair 


specified  in  the  service  bulletin  because 
parts  listed  did  not  fit,  drawings  were 
erroneous,  and  fastener  grip  lengths 
were  inadequate  for  the  repair.  The  FAA 
concurs  with  the  commenter's  request. 
The  FAA  has  conveyed  these  concerns 
to  the  manufacturer,  and  has  verified 
that  the  initial  problems  expressed  by 
the  commenter  have  been  corrected  in 
Revision  1  of  the  service  bulletin.  Since 
Revision  1  of  the  service  bulletin  was 
crited  in  the  proposal  as  the  appropriate 
source  of  service  information,  the  FAA 
finds  that  no  change  to  the  AD  is 
necessary. 

One  commenter  requests  that  the  FAA 
allow  visual  inspection  methods  to  be 
used  in  lieu  of  the  proposed  eddv 
current  inspection  methods.  The 
commenter  indicates  that  fastener 
accessibility  enables  accomplishment  of 
a  visual  inspection  and  provides  an 
equivalent  level  of  crack  detection.  The 
FAA  does  not  concur.  Based  on  the 
results  of  crack  growth  analysis,  the 
FAA  has  determined  that  a  visual 
inspection  of  the  stringer  cannot 
provide  an  acceptable  level  of  crack 
detection.  In  addition,  the  FAA  based 
the  repetitive  inspection  intervals  on  the 
crack  growth  analysis  results  based 
upon  the  minimum  crack  length 
delectable  by  eddy  current  inspection. 

The  commenter  also  requests  that 
credit  be  given  for  general  visual 
inspections  accomplished  previously.  A 
second  commenter  supports  the 
proposed  rule,  but  requests  that  the  AD 
be  revised  to  state  that  inspections 
accomplished  within  1,500  landings 
prior  to  the  effective  date  of  the  AD  are 
acceptable  in  lieu  of  the  initial 
inspection.  The  commenters  provide  no 
justification  for  these  requests.  Since  the 
FAA  has  determined  that  a  visual 
inspection  of  the  stringer  does  not 
provide  an  acceptable  level  of  c  rack 
detection,  as  discussed  previousiv.  the 
FAA  considers  that  the  requirement  for 
eddy  current  inspections  is  appropriate 
and  credit  cannot  be  extended  for 
general  visual  inspections  srciiiiplished 
previously.  However.  ti;f  {  h-jse  "unless 
accomplished  previnuslv."  which 
appears  in  the  "Compliance"  pangraph 
of  the  final  rule,  prov  ides  credi;  for 
operators  that  have  accomplished  the 
required  inspection  pricr  to  the  effective 
dale  of '.his  AD  in  accord.ince  with 
Mf  Donnell  Douglas  DC-10  Spr\ice 
Bulletin  57-114.  Revision  1.  dated  July 
26,  1993. 

One  commenter  requests  th.it  Ihr  first 
inspection  accomplished  to  comply 
with  this  .AD  be  required  tlurin.:;  the 
airplane's  next  heavy  niaintenancc  visit 
if  a  general  visual  inspection  has  been 
accomplished  prior  to  the  effe(  tive  date 
of  the  .AD.  The  FAA  docs  nnf  s  fwit  ur.  A 


general  visual  inspeilion  of  the  stringer 
does  not  provide  an  acceptable  level  of 
crack  detection,  as  discussed 
previously.  In  developing  an 
appropriate  initial  compliance  time  for 
this  action,  the  FAA  considered  the 
safety  implications  and  normal 
maintenance  schedules  for  timely 
accomplishment  of  the  inspection.  In 
consideration  of  these  items,  the  FAA 
has  determined  that  6.500  total  landings 
or  1.500  landings  after  the  effective  date 
of  the  AD,  whichever  o<r:urs  later, 
represents  the  maximum  interval  of 
time  allowable  wherein  the  inspetiion 
can  reasonably  be  accomplished  and  an 
acceptable  level  of  safety  cjtn  be 
maintained. 

The  same  commenter  states  that  the 
ser\ice  bulletin  cited  in  the  AD  specifies 
that  one  reason  for  accomplishing  the 
actions  described  in  the  service  bulletin 
is  to  prevent  unscheduled  maintenance 
downtime  for  replacement  of  a  cracked 
stringer;  therefore,  the  commenter 
questions  the  need  for  this  AD.  The 
commenter  adds  that,  to  date,  stringer 
41  cracking  has  not  impacted  its 
maintenance  due  to  the  viable 
maintenance  program  currentlv  in 
place.  The  commenter  states  that 
imposing  an  AD  at  this  time  would  only 
complicate  its  maintenance  progr.mi 
and  would  contribute  little  toward 
ensuring  that  the  airplane  wing 
structure  is  operating  in  good  coiuiition. 

The  FAA  does  not  concur.  As 
•-xplained  in  the  preamble  of  the 
proposal,  the  FAA  has  received  rr^ptirts 
of  fatigue  cracks  in  outer  wing  stringer 
number  41  and.  in  one  case,  complete 
failure  of  the  stringer.  Such  fatigue 
cracking  prf  senfs  an  u.isafe  condition  in 
airplanes,  since  it  cculd  eventually  lead 
to  failure  of  the  stringer  and  reduc«-d 
structural  integrity  of  the  wing.  The 
FAA  has  determined  that  this  unsafe 
condition  t :ou!d  exist  or  eventuallv 
develop  on  Model  DC-IO  series 
airplanes  and  Model  KC-IO.A  (mihlary) 
airplanes,  and  that  repetitive 
inspections  of  the  affected  area  mu.st  he 
mandated  to  ensure  ilnl  saff  tv  is  rot 
tfcgraded.  The  apprcpririte  vehicle  fcir 
mandating  such  action  to  correct  an 
unsafe  condition  is  the  airworthiness 
directive. 

One  co!nn;enI(!r  requi'sts  Ihat  the 
proposed  cumphance  time  for 
accomplishment  of  the  initial  inspection 
specified  in  paragraph  (b)(1)  of  the 
proposal  be  t  hnngeti  fr-mi  "Ipjrior  to  the 
accumulation  of  6.500  tf)tal  landings,  or 
M  ithin  L.'iOO  landings  aHfr  ilu-  effective 
date  of  the  AD,  whichever  occurs  later." 
to  "[piriorlo  the  ac(  umiilalion  of  6.500 
total  landings,  or  within  one  year  aftt-r 
lheeffecliv»;date,of  this  AD,  whi(  he\  i  r 
Of  (  iirs  later  "  The  conunenler  oper.it(  • 
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Model  DC-10— 40  series  airplanes  of 
non-U.S.  registry  for  trainii  g  flights  for 
cockpit  crews.  The  commei  iter  explains 
that,  during  one  training  fli  ^ht  period  of 
a  few  weeks,  the  number  offlight  cycles 
accumulated  may  be  more  han  1,500 
landings.  The  commenter  adds  that  the 
proposed  inspections  and  r  lodifications 
require  entry  into  the  fuel  t  mks; 
therefore,  the  commenter  p  ans  to 
accomplish  the  initial  inspi  actions  and 
the  modifications  during  re  >ularly 
scheduled  maintenance. 

The  FAA  does  not  concu  with  the 
commenter 's  request.  Comj  liance  times 
for  AD's  are  normally  basec  on  a 
parameter  related  to  failure  of  a 
particular  component.  In  this  case, 
fatigue  cracking  in  outer  wing  stringer 
number  41  and  subsequent  failure  of  the 
stringer  are  undoubtedly  re  ated  to  the 
number  of  landings.  The  F/  A  has 
determined,  in  this  case,  th;  it  there  is  no 
apparent  direct  relationship  between 
failure  of  the  stringer  and  ci  lendar  time. 
In  light  of  this,  and  in  consi  deration  of 
the  average  utilization  rate  of  the 
affected  U.S.  operators  and  he  practical 
aspects  of  orderly  inspectio  is  of  the 
U.S.  fleet  during  regular  maintenance 
periods,  the  FAA  establishe  i  the 
compliance  times  specified  in  this  AD. 
The  FAA  maintains  that  these 
compliance  times  are  appro  jriate. 
However,  the  FAA  would  c(  nsider  a 
request  for  adjustment  of  th  > 
compliance  time,  in  accordance  with 
the  provisions  of  paragraph  j(c}  of  this 
AD,  provided  that,  for  example, 
continued  operational  safet; '  of  the 
airplane  could  be  assured  u  itil  the 
reqiiired  action  is  accompli!  hed. 

One  commenter  requests  jhat,  in  order 
for  the  AD  requirements  to  align  with 
the  actions  described  in  theservice 
bulletin,  accomplishment  oi  the 
preventative  modification  si  lould  be 
considered  optional,  and  that  operators 
should  be  permitted  to  acco  nplish 
repetitive  inspections  at  inf«  rvals  of 
4,000  landings  in  lieu  of  the 
preventative  modification.  1  he  FAA 
does  not  concur.  The  degree  of 
assurance  necessary  as  to  th  j  adequacy 
of  inspections  needed  to  ma  ntain  the 
safety  of  the  aging  transport  airplane 
fleet,  coupled  with  a  better 
understanding  of  the  human  factors 
associated  with  numerous  n  petitive 
inspections,  has  caused  the  ='AA  to 
place  less  emphasis  on  repel  itive 
inspections  and  more  emphi  sis  on 
design  improvements  and  m  iterial 
replacement.  Thus,  in  lieu  o  its 
previous  position  of  continual 
inspection,  and  repair  or  modification 
on  condition  if  cracks  are  foi  md,  the 
FAA  has  decided  to  require,  whenever 
pra':ticablo.  airplane  modific  ations 


necessary  to  remove  the  source  of  the 
particular  aging  phenomena. 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
previously  described.  The  FAA  has 
determined  that  these  changes  will 
neither  increase  the  economic  burden 
on  any  operator  nor  increase  the  scope 
of  the  AD. 

There  are  approximately  426  Model 
DC-10  series  airplanes  and  Model  KC- 
lOA  (military)  airplanes  of  the  affected 
design  in  the  worldwide  fleet.  The  FAA 
estimates  that  121  Model  DC-10-10  and 
-15  series  airplanes  of  U.S.  registry  will 
be  affected  by  this  AD,  that  it  will  take 
approximately  13.6  work  hours  per 
airplane  to  accomplish  the  required 
actions,  and  that  the  average  labor  rate 
is  $55  per  work  hour.  Required  parts  for 
Model  DC-10-10  and  -15  series 
airplanes  will  cost  approximately  $586 
per  airplane.  Based  on  these  figures,  the 
total  cost  impact  of  the  AD  on  U.S. 
operators  of  Model  DC-10-10  and  -15 
series  airplanes  is  estimated  to  be 
$161,414,  or  $1,334  per  airplane. 

The  FAA  estimates  that  148  Model 
DC-10-30  and  -40  series  airplanes  and 
Model  KC-lOA  (military)  airplanes  of 
U.S.  registry  will  be  affected  by  this  AD, 
that  it  will  take  approximately  13.6 
work  hours  per  airplane  to  accomplish 
the  required  actions,  and  that  the 
average  labor  rate  is  $55  per  work  hour. 
Required  parts  for  Model  DC-10-30  and 
-40  series  airplanes  and  Model  KC-lOA 
(military)  airplanes  will  cost 
approximately  $1,420  per  airplane. 
Based  on  these  figures,  the  total  cost 
impact  of  the  AD  on  U.S.  operators  ol 
Model  DC-10-30  and  -40  series 
airplanes  and  Model  KC-lOA  (military) 
airplanes  is  estimated  to  be  $320,864,  or 
$2,168  per  airplane. 

Based  on  these  figures,  the  total  cost 
impact  of  the  AD  on  U.S.  operators  is 
estimated  to  be  $482,278.  The  total  cost 
impact  figure  is  based  on  assumptions 
that  no  operator  has  yet  accomplished 
any  of  the  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 


For  the  reasons  discussed  above,  I 
certify  that  this  action:  (1)  Is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
•'significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  14  CFR  part  39 
of  the  Federal  Aviation  Regulations  as 
follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S  C.  App.  1354(a).  1421 
and  1423:  49  U.S.C.  106(g):  and  14  CFR 
11.89. 

§39.13    [Amended] 

2.  Section  39.13  is  amonded  by 
adding  the  following  new  airworthiness 
directive: 

94-12-05    McDonnell  Douglas:  Amendmrnit 
39-8933.  Docket  93-NM-90-AD. 

Applicability:  All  Model  DC-10-10.  -lOF. 
-15.  -30,  -30F,  -40,  and  -40F  series 
airplanes  and  Model  KC-lOA  (inilitar>) 
airplanes:  certificated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  reduced  structural  integrity  of 
the  wing,  accomplish  the  following: 

(a)  For  Model  DC-10-10,  -lOF,  and  -15 
series  airplanes:  Accomplish  paragraphs 
(a)(1).  (a)(2).  (a)(3),  and  (a)(4)  of  this  AD  in 
accordance  with  McDonnell  Douglas  DC-10 
Service  Bulletin  57-114.  Revision  1.  dated 
July  26.  1993. 

(1)  Prior  to  the  accumulation  of  6.500  total 
landings,  or  within  1,500  landings  after  the 
effective  date  of  this  AD,  whichever  occurs 
later:  Perform  an  eddy  current  surface 
inspection  or  an  eddy  current  bolt  hole 
inspection  to  detect  cracks  on  stringer 
numl)er  41  on  the  left-  and  right-hand  wing.s, 
in  accordance  with  the  ser\'ice  bulletin. 

(2)  If  no  crack  is  found,  repeat  the 
inspection  thereafter  at  in«er\als  not  to 
ciicfwd  4.000  landings. 
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(3)  If  any  crack  is  found,  prior  fo  further 
Slight,  accomplish  paragraph  (aj(3)(i). 
(a)(3)(ii).  or  (a)(3)(iii)  of  this  AU.  as 
applicable. 

(i)  If  any  crack  is  found  that  extends 
upward  from  the  fastener  hole,  and  if  that 
crack  is  outside  the  limits  specified  in 
r.ondition  2  of  the  service  bulletin, 
accomplish  a  temporary  repair  in  accordance 
with  Condition  2,  Phase  I  of  the  service 
bulletin,  or  a  permanent  repair  in  accordance 
with  Condition  2.  Phase  II  of  the  service 
bulletin.  If  the  temporary  repair  is 
accomplished,  prior  to  the  accumulalioii  of 
5.000  landings  af^er  accomplishing  that 
temporary  .'■epair.  accomplish  the  permanent 
repair  in  accordance  with  Condition  2.  Phase 
11  of  the  service  bulletin.  After 
accomplishment  of  the  permanent  repair,  no 
further  action  is  required  by  this  AD. 

(ii)  If  any  crack  is  found  that  extends 
downward  from  the  fastener  hole,  and  if  that 
crack  is  outside  the  limits  specified  in 
Condition  2  of  the  service  bulletin, 
accomplish  the  permanent  repair  in 
accordance  with  Condition  2.  Phase  II  of  the 
service  bulletin.  After  such  repair,  no  further 
action  is  required  by  this  AD. 

(iii)  If  any  crack  is  found  in  a  fastener  hole, 
and  if  that  crack  is  within  the  limits  specified 
in  Condition  2  of  the  service  bulletin, 
accomplish  the  preventative  modification  in 
accordance  with  Condition  1,  Option  II  of  the 
service  bulletin.  If  the  crack  was  detected 
using  techniques  other  than  the  eddy  current 
bolt  hole  inspection  described  in  the  service 
bulletin,  prior  to  accomplishing  the 
preventative  modification,  perform  an  eddy 
current  bolt  hole  inspection  to  detect  cracks, 
in  accordance  with  the  service  bulletin,  and 
accomplish  paragraph  (a)(3)(iii)(A), 
(a)(3)(iiiKB),  or  (a)(3)(iii)(C)  of  this  AD.  as 
applicable. 

(A)  If  any  crack  is  found  that  extends 
upward  from  the  fastener  hole,  and  if  that 
crack  is  outside  the  limits  spetified  in 
Condition  2  of  the  service  bulletin. 
accomplish  the  requirements  of  paragraph 
(a)(3)(i)ofthisAD. 

(B)  If  any  crack  is  found  that  extends 
downward  from  the  fastener  hole,  and  if  that 
(rack  is  outside  the  limits  specified  in 
Condition  2  of  the  service  bulletin. 
a<:complish  the  requirements  of  paragraph 
(a)(3)(ii)ofthisAD. 

(C)  If  any  crack  is  found  that  is  within  the 
limits  specified  in  Condition  2  of  the  seivice 
bulletin,  accomplish  the  preventative 
modification  in  accordance  with  Condition  1 . 
Option  II  of  the  service  bulletin.  After 
accomplishment  of  the  preventative 
modification,  no  further  action  is  required  h\ 
this  AD. 

(4)  Except  for  airplanes  on  which  the 
preventative  modification  (Condition  1, 
Option  II)  or  the  permanent  repair  (Condition 
2.  Phase  II)  has  been  accomplished,  prior  to 
the  accumulation  of  6,500  total  landings,  or 
within  .5  years  after  the  effective  date  of  this 
AD,  whichever  occurs  later:  Perform  an  eddy 
current  bolt  hole  inspection  to  detect  cracks 
in  the  fastener  holes  in  accordance  with  the 
service  bulletin. 

(i)  If  no  crack  is  found,  or  if  any  crack  is 
found  that  is  w  ithin  the  limits  specified  in 
(Condition  2  of  the  service  bulletin,  prior  to 


further  flight,  accomplish  the  preventative 
modification  in  accordance  with  Condition  1 
Option  II  of  the  service  bulletin.  After 
accomplishment  of  the  preventative 
modification,  no  further  action  is  required  by 
this  AD. 

(ii)  If  any  crack  is  found  that  exceeds  the 
limits  specified  in  Condition  2  of  the  service 
bulletin,  prior  to  further  flight,  accomplish  a 
pennanent  repair  in  accordance  with 
Condition  2,  Phase  II  of  the  service  bulletin. 
After  accomplishment  of  the  permanent 
repair,  no  further  action  is  required  bv  this 
AD. 

(b)  For  Model  lX:-10-30.  -30F.  -40.  and 
^OF  series  airplanes  and  Model  KC-lOA 
(military)  airplanes:  Accomplish  paragraphs 
fb)(l),  (b)(2),  (b)(3),  and  (b)(4)  of  this  AD  in 
accordance  with  McDonnell  Douglas  DC-10 
Service  Bulletin  57-114,  Revision  1,  dated 
July  26,  1993. 

(1)  Prior  to  the  accumulation  of  6,500  total 
landings,  or  within  1 ,500  landings  after  the 
effective  date  of  this  AD,  whichever  ocnirs 
later:  Perform  an  eddy  current  surface 
inspection  or  an  eddy  current  bolt  hole 
inspection  to  detect  cracks  on  stringer 
number  41  on  the  left-  and  right-hand  wings 
in  accordance  with  the  service  bulletin. 

(2)  If  no  crack  is  found,  repeat  the 
inspection  thereafter  at  intervals  not  to 
exceed  3,200  landings. 

(3)  If  any  crack  is  found,  prior  to  further 
flight,  accomplish  paragraph  (b)(3)(i). 
{b)(3)(ii),  or  (b)(3)(iii)  of  this  AD.  as 
applicable. 

(i)  If  any  crack  is  found  that  extends 
upward  from  the  fastener  hole,  and  if  that 
crack  is  outside  the  limits  specified  in 
Condition  2  of  the  service  bulletin, 
accomplish  a  temporary  repair  in  accordance 
vvith  Condition  2.  Pha.se  I  of  the  service 
bulletin,  or  a  permanent  repair  in  accordance 
with  Condition  2.  Phase  II  of  the  service 
bulletin.  If  the  temporary  repair  is 
accomplished,  prior  to  the  accumulation  of 
5.000  landings  after  accomplishing  that 
temporary  repair,  accomplish  the  permanent 
repair  in  accordance  with  Condition  2,  Phase 
II  of  the  service  bulletin.  After 
accomplishment  of  the  permanent  repair,  no 
further  action  is  required  by  this  AD. 

(ii)  If  any  crack  is  found  that  e.xtends 
downward  from  the  fastener  hole,  and  if  that 
crack  is  outside  the  limits  specified  in 
Condition  2  of  the  service  bulletin, 
accomplish  the  permanent  repair  in 
accordance  with  Condition  2,  Phase  II  of  the 
service  bulirtin.  After  such  repair,  no  further 
action  is  required  by  this  AD. 

(iii)  If  any  crack  is  found  in  a  fastener  hole, 
and  if  that  crack  is  within  the  limits  specified 
in  Condition  2  of  the  service  bulletin, 
accomplish  the  preventative  modification  in 
accordance  with  Condition  1,  Option  II  of  the 
service  bulletin.  If  the  crack  was  detected 
using  terhniques  other  than  the  eddy  current 
bolt  hole  inspection  described  in  the  service 
bulletin,  prior  to  accomplishing  the 
preventative  modification,  perform  an  eddy 
f  urrent  bolt  hole  inspection  to  detect  cracks, 
in  accordance  with  the  service  bulletin,  and 
accomplish  paragraph  (b)(3)(iii)(A), 
(b)(3)(iii)(B),  or  {b)(3)(iii)(C)  of  this  AD,  as 
applicable. 

(A)  If  any  crack  is  found  that  extends 
upward  from  the  fastener  hole,  and  if  that 


crack  is  outside  the  limits  specified  in 
Condition  2  of  the  service  bulletin, 
accomplish  the  requirements  of  paraeraph 
(b)(3)(i)ofthisAD. 

(B)  If  any  crack  is  found  that  extends 
downward  from  the  fastener  hole,  and  if  that 
crack  is  outside  the  limits  specified  in 
Condition  2  of  the  service  bulletin, 
accomplish  the  requirements  of  parauraph 
(b)(3j(ii)ofthis.AD. 

(C)  If  any  crack  is  found  that  is  within  the 
limits  specified  in  Condition  2  of  the  service 
bulletin,  accomplish  the  preventative 
modification  in  accordance  with  Condition  1. 
Option  II  of  the  service  bulletin.  After 
accomplishment  of  the  preventative 
modification,  no  ftirther  action  is  requirttd  bv 
this  AD. 

(4)  Except  for  airplanes  on  which  the 
preventative  modification  (Condition  1, 
Option  II)  or  the  permanent  repair  (Condition 
2,  Phase  II)  has  been  accomplished,  prior  to 
the  accumulation  of  6,500  total  landings,  or 
within  5  years  after  the  effective  date  of  this 
AD,  whichever  occurs  later  Perform  an  eddy 
current  bolt  hole  inspection  to  delect  cracks 
in  the  fastener  holes  in  accordance  with  the 
service  bulletin. 

(i)  If  no  crack  is  found,  or  if  any  crack  is 
found  that  is  within  the  limits  specified  in 
Condition  2  of  the  service  bulletin,  prior  to 
further  flight,  accomplish  the  preventative 
modification  in  accordanc-e  with  Condition  1. 
Option  II  of  the  service  bulletin.  After 
accomplishment  of  the  preventative 
modification,  no  further  action  is  required  by 
this  AD. 

(ii)  If  any  crack  is  found  that  exctwds  the 
limits  specified  in  Condition  2  of  the  serviia; 
bulletin,  prior  to  further  flight,  accomplish  a 
permanent  repair  in  accordance  with 
Condition  2.  Phase  11  of  the  service  bulletin. 
After  accomplishment  of  the  permanent 
repair,  no  further  action  is  required  by  this 
AD. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  In,- 
used  if  approved  by  the  Manager.  Los 
Angeles  Aircraft  Certification  Office  (.^CO). 
FAA.  Transport  Airplane  Directorate. 
Operators  shall  submit  their  requests  through 
an  appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Los  Angeles  ACO. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  mav  lie 
obtained  from  the  Los  Angeles  ACO. 

(d)  Special  flight  permits  may  be  is.sued  in 
accordance  with  Federal  Aviation 
Regulations  (FAR)  §21.197  and  § 21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

(e)  The  inspections,  repwirs,  and 
modification  shall  be  done  in  accordance 
with  McDonnell  Douglas  IX>-10  .Serv  ice 
Bulletin  57-114,  Revision  1.  dated  July  20, 
1993  This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  pan  51.  Copies  may  be  obtained 
ftoin  McDonnell  Douglas  Corporation,  P.O 
Box  1771.  Long  Beach.  California  90801- 
1771,  Attention:  Business  I  nit  Manager, 
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Tei.h:iii  ii!  .^dnlinistrativ^'  Sii 
LSI,  M  C:.  2-98  Copies  may  b< 
the  FAA  Transport  Airplane 
1601  Lind  Avenue.  SVV.,  Ren 
Washii:j4:.ni;  or  at  the  FAA,  Tr  i: 
Airplane  Diret  {orate,  l,os  Angt 
CerliFK  alion  Office.  322<J  East 
Ixing  Beat  h,  California;  or  at 
Federal  Register,  800  North 
NVV..  Ml  iff  700,  Washington, 

(f)  This  .imendment  b«M  ome 
liilv  13.  1994. 

Issued  in  Renfon.  Washin.n'j 
l<t')4 

Darrell  M.  Pederson, 

Ai  tiri/i  Miina/ier,  Tnmsjxjrt  Air 
Diri'i  Untitf.  Aircraft  Ctrtifuati 
jFK  Dor  94-1.3627  Filed  6-10- 
BtLUNC  COOE  4910-13-U 
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[Docket  No.  93-NM-233-AD:  4men(lment 
39-8929;  AD  94-12-02] 

Airworthiness  Directives:  ^ab  Model 
SAAB  SF340A  and  SAAB  I^OB  Series 
Airplanes 

AGENCY:  Foderal  Aviation 
Administration,  DOT. 
ACTION:  Final  nijp.. 
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SUMMARY:  This  amendment 
new  ain,vorthiness  dirpctivs 
applicrfble  to  certain  Saab  N  od 
SF34()A  and  SAAB  340B  sefies 
airplanes,  ihat  requires  an  i: 
the  elevator  and  aileron  cov 
further  inspections  and  rep*r 
necessary.  This  amendment 
hy  a  report  of  delainination 
composite  structure  and  the 
foil  on  the  elevator  rove  on 
SAAB  SF340B  series  airplai 
actions  specified  by  this  AD 
intended  to  prevent  jammin 
aileron  nr  ehnator 

DATES:  Effeclive  July  13.  lit* 

The  incorporation  by  refei  en( e  <.f 
certain  puijlic.ations  listed  ii  the 
regtilat  r.ns  is  approved  by  t  le  Director 
of  the  f-f.Ieral  Reijister  as  of  iilv  13. 

ADDRESSES:  The  service  infci 
refe.'-cru  rd  in  this  AD  may  b 
fron)  Sdd!)  Aircraft  AB.  SA,- 
Product  Support,  S-581.88. 
Sweden  This  inforniautm 
examined  at  the  Federal  Avi 
Admini.stntion  (FAA),  Tran 
Airplane  Directo.rate.  Rules  : 
leiOl  Li;  d  Avenno  .SVV  .  Ren 
\VashiPi'.:on:  or  at  the  Office 
Feder  i!  Repi.ster,  800  North  ( 
.Street  \"\V.'.  suite  700,  Wash; 
FOR  FURTHER  INFORMATION 
M.irk  (j :;:::;.  .Af^rospace  Fngiieer, 
Sti!:idan:;z:;ti(jn  Branch.  AN  k1-li;i. 
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FAA,  Transport  Airplane  Directorate. 
1601  Lind  Avenue  SW.,  Renton, 
Washington  98055-4056;  telephone 
(206)  227-2145:  fax  (206)  227-1320. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  to  include  an 
airworthiness  directive  (AD)  that  is 
applicable  to  certain  Saab  Model  .SAAB 
.SF340A  and  SAAB  340B  series 
airplanes  was  published  in  the  Federal 
Register  on  February  4,  1994  (59  FR 
5361).  That  action  proposed  to  require 
an  inspection  of  the  elevator  and  aileron 
coves  to  verify  the  type  of  anti.static 
protection  applied  to  the  coves.  For 
coves  that  are  found  without  conductive 
paint  cjr  expanded  aluminum  foil,  that 
action  proposed  to  require  a  detailed 
visual  inspection  and  delamination  tap 
test  to  detect  aluminum  foil 
delamination  on  the  coves:  and  either  a 
temporary  repair  and  repetitive  detailed 
visual  inspections  and  delamination  tap 
tests  of  the  coves,  or  a  permanent  repair 
of  the  coves.  Accomplishment  of  the 
permanent  repair  terminates  the 
repetitive  detailed  visual  inspections 
and  delamination  tap  tests. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  submitted  in  response 
to  the  proposal  or  the  FAA's 
determination  of  the  cost  to  the  public. 
The  FA.A  has  determined  that  air  .safety 
and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

The  FAA  estimates  that  152  airplanes 
of  LIS.  registry  will  be  affected  by  this 
AD,  that  it  will  take  approximately  20 
work  hours  per  airplane  to  accomplish 
the  inspection,  and  that  the  average 
labor  rate  is  $55  per  work  hour.  Based 
on  these  figures,  the  total  cost  impact  of 
the  AD  on  US.  operators  is  estimated  to 
be  $167,200.  or  $1,000  per  airplane. 

The  total  cost  impact  figure  di.scussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  anv  of 
the  requirements  of  this  .^^  action,  and 
that  no  operator  would  ac(  or-piish 
tho.se  actions  in  the  future  i?  this  AD 
were  not  adopted. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  Slates,  or 
on  the  distribtjtiun  of  power  and 
responsibilities  a.mong  th*:'  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12611:. 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalis.Ti 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessmenl. 

For  the  reasons  di.scussed  above.  I 
certify  that  this  ac  lion:  (1)  Is  not  a 


"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  ncjt  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Proceclures  (44 
FR  11034,  February  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  e.ntities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  cjopy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  undei 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
.Safety 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Fc^deral  Aviation 
Administration  amends  14  CFR  part  39 
of  the  Federal  Aviation  Regulations  as 
follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  I'  .S  C.  App  13r.4(n),  1421 
and  142:i:  49  T  .S  C   I06(gl  .inn  14  C.t-R 
11.89. 

§39.13    [Amencted] 

2.  Section  M}  13  is  amended  by 
adding  the  following  new  airworthiness 
directive 

94-12-02     .SAAB  Aircraft  AB;  Amendn.ejil 
39-8929.  Docket  93-NM-233-AD. 

Applimhitity:  Mode)  S.AAB  SF340A  seiief 
;;iqj!anes.  seri.i!  numbers -004  through  -l.'i9 
inclusive,  ar.d  Model  SAAB  3408  series 
airplanes,  serial  nuiribers  -160  ihroisph  -2(>«). 
inclii<;)vp:  rertincated  in  any  category. 

Complinnre:  Required  as  iridica^ed.  ii.-ijes<- 
a<  'omplished  previously. 

To  prevent  jamming  of  the  ai.'eron  or 
elevbior,  urcomplish  the  following; 

(a)  Within  .SOO  hours  time-in -sen  i;  ?  rr  "i 
days  after  the  e!T"f  live  date  of  this  AD, 
whichever  ocrurs  first,  perform  an  inspecrior. 
of  the  elevator  and  aileron  roves  to  veiiiy  the 
type  of  antistatic  protec  lion  applied  to  the 
coves,  in  at  corriance  with  Saab  Strvite 
Bulletin  34t)-'il-ni2  daled  Nevomber  10. 
1993 

(b)  If  a  cuvfc  has  conductive  paint  or 
e.xpflnded  alu'ninum  foil  (stretched  meto! — 
aluminuTn  nH).  no  furthej  action  is  required 
by  this  AD  for  that  cove. 

(i }  If  B  cove  does  not  have  i  ondui  tive  paint 
or  expaiided  ah.i.minum  foil  (stretched 
metal — alunrainum  net),  prior  to  hirther  fi;^.'it. 
perff  nn  a  detailed  visual  iiispw.tion  ar.ci 
delamin.ntion  tap  test  to  lietet  t  ;i!iiminiii;i  Icsi 
deliiininaiion  on  the  elevator  or  aileron  c  ir,  i . 
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in  accordance  with  the  Saab  Service  Bulletin 
340-51-012,  dated  November  10, 1993. 

(1)  If  no  delamination  is  found,  repeat  the 
detailed  visual  inspection  and  delamination 
tap  test  thereafter  at  intervals  not  to  exceed 
800  hours  time-in-service  in  accordance  with 
the  service  bulletin. 

(2)  If  any  delamination  is  found,  prior  to 
further  flight,  accomplish  either  paragraph 
(c)(2)(i)or(c)(2(ii)ofthisAD. 

(i)  Perform  a  temporary  repair  of  the  cove 
in  accordance  with  the  service  bulletin. 
Thereafter,  repeat  the  detailed  visual 
inspection  and  delamination  tap  test  required 
by  paragraph  (c)  of  this  AD  at  intervals  not 
to  exceed  800  hours  time-in-service.  Or 

(ii>  Perform  a  permanent  repair  of  the  cove 
in  accordance  with  the  service  bulletin. 
Accomplishment  of  this  permanent  repair 
constitutes  terminating  action  for  the 
repetitive  inspection  required  by  this  AD. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level-of  safety  may  be 
used  if  approved  by  the  Manager, 
Standardization  Branch,  ANM-113,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch,  ANM-113. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Standardization  Branch 
ANM-113. 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  §§21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  il.l97 
and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(0  The  inspections  and  repairs  shall  be 
done  in  accordance  with  Saab  Service 
Bulletin  340-51-012,  dated  November  10, 
1993.  This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  Saab  Aircraft  AB,  SAAB  Aircraft 
Product  Support,  S-581.88,  Linkoping, 
Sweden.  Copies  may  be  inspected  at  the 
FAA,  Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW..  Renton,  Washington;  or  at 
the  Office  of  the  Federal  Register,  800  North 
Capitol  Street.  NW..  suite  700,  Washington, 
DC. 

(g)  This  amendment  becomes  effective  on 
July  13,  1994. 

Issued  in  Renton,  Washington,  on  May  26 
1994. 

Darrell  M.  Pederson, 

Acting  Manager.  Transport  Airplane 
Directorate,  Aircraft  Certification  Senice. 
|FR  Doc.  94-13373  Filed  6-10-94:  8:45  am| 
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14  CFR  Part  39 

[Docket  No.  94-WM-63-AD;  Amendment 
39-8931;  AD  94-10-51] 

Airworthiness  Directives;  Airbus 
Industrie  Model  A300,  A300-600.  and 
A310  Series  Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule;  request  for 
comments. 


SUMMARY:  This  document  publishes  in 
the  Federal  Register  an  amendment 
adopting  Ainvorthiness  Directive  (AD) 
T94-10-51  that  was  sent  previously  to 
all  known  U.S.  owners  and  operators  of 
certain  Airbus  Model  A300,  A300-600, 
and  A310  series  airplanes  by  individual 
telegrams.  This  AD  requires  a  detailed 
visual  inspection  to  detect  cracks, 
delamination,  or  discoloration  of  the 
bus  bar  of  certain  aft  fixed  side  cockpit 
windows;  and  deactivation  of  the 
window  heating  system  and  repetitive 
detailed  visual  inspections,  or 
replacement  of  the  window  with  a 
modified  window,  if  necessary.  This 
amendment  is  prompted  by  a  report  of 
fracture  of  a  fixed  cockpit  window  that 
led  to  electrical  arcing  in  the  bus  bar 
area  of  the  window  heating  system  on 
a  Model  A300  series  airplane.  The 
actions  specified  by  this  AD  are 
intended  to  prevent  decompression  of 
the  fuselage  during  flight  due  to  failure 
of  a  window. 

DATES:  Effective  June  28,  1994.  to  all 
persons  except  those  persons  to  whom 
it  was  made  immediately  effective  by 
telegraphic  AD  T94-10-51,  issued  May 
3. 1994,  which  contained  the 
requirements  of  this  amendment. 

The  incorporation  by  reference  of 
certain  publications^listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  June  28 
1994. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
August  12,  1994. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA).  Transport 
Airplane  Directorate,  ANM-103. 
Attention:  Rules  Docket  No.  94-NM- 
63-AD,  1601  Lind  Avenue,  SW., 
Renton.  Washington  98055-4056. 

The  applicable  service  information 
may  be  obtained  fi-om  Airbus  Industrie. 
1  Rond  Point  Maurice  Bellonte.  31707 
Blagnac  Cedex.  France.  This 
information  may  be  examined  at  the 
FAA.  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW..  Renton. 
Washington;  or  at  the  Office  of  the 
Federal  Register.  800  North  Capitol 
Street.  NW.,  suite  700.  Washington.  DC. 


FOR  FURTHER  INFORMATION  CONTACT:  Sam 
Grober,  Aerospace  Engineer, 
Standardization  Branch,  ANM-113, 
FAA.  Transport  Airplane  Directorate. 
1601  Lind  Avenue.  SW..  Renton, 
Washington  98055-4056;  telephone 
(206)  227-1187;  fax  (206)  227-1320. 
SUPPLEMENTARY  INFORMATION:  On  May  3. 
1994,  the  FAA  issued  telegraphic  AD 
T94-10-51,  which  is  applicable  to 
certain  Airbus  Industrie  Model  A300. 
.    A300-600,  and  A310  series  airplanes. 
That  action  was  prompted  by  a  report  of 
fracture  of  a  fixed  cockpit  window  on 
the  right-hand  aft  side  of  the  cockpit  of 
a  Model  A300  series  airplane. 
Embrittlement  of  the  fixed  cockpit 
window  and  simultaneous  rupture  of 
the  two  main  plies  of  the  window  have 
been  attributed  to  electrical  arcing  in  the 
bus  bar  area  of  the  window  heating 
system.  This  condition,  if  not  corrected, 
could  result  in  decompression  of  the 
fuselage  during  flight. 

Since  the  subject  windows  installed 
on  Model  A300-600  and  A310  series 
airplanes  are  similar  in  design  to  those 
on  Model  A300  series  airplanes,  the 
FAA  has  determined  that  these 
airplanes  are  also  subject  to  the 
addressed  unsafe  condition. 

Airbus  Industrie  has  issued  All 
Operators  Telex  (AOT)  56-01.  Revision 
1.  dated  April  29.  1994.  that  describes 
procedures  for  a  detailed  visual 
inspection  to  detect  discoloration  (black 
or  brown  burnt  spots)  of  the  bus  bar  of 
certain  aft  fixed  side  windows;  and 
either  deactivation  of  the  window 
heating  system  coupled  with  repetitive 
detailed  visual  inspections,  or 
replacement  of  the  window  with  a 
modified  window,  if  necessary.  The 
Direction  Generale  de  I'Aviation  Civile 
(DGAC).  which  is  the  airworthiness 
authority  for  France,  classified  this  AOT 
as  mandatory  and  issued  French 
telegraphic  airworthiness  directive  N 
94-104-160(8),  dated  April  26,  1994.  in 
order  to  assure  the  continued 
airworthiness  of  these  airplanes  in 
France. 

These  airplane  models  are 
manufactured  in  France  and  are  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  §  21 .29  of 
the  Federal  Aviation  Regulations  (14 
CFR  21.29)  and  the  applicable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement, 
the  DGAC  has  kept  the  FAA  informed 
of  the  situation  described  above.  The 
FAA  has  examined  the  findings  of  the 
DGAC.  reviewed  all  available 
information,  and  determined  that  AD 
action  is  necessary  for  products  of  this 
type  design  that  are  certificated  for 
operation  in  the  United  States. 
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registered  in  the  Unifet 
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previously. 
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corrective  action  was 
and  opportunity  for  pri 
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and  contrary  to  the  pub 
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Comments  Invited 

Although  this  action  i 
a  final  rule  that  involves 
affecting  flight  safety  an 
preceded  by  notice  and 
for  public  comment,  cor  i 
invited  on  this  rule, 
are  invited  to  comment 
submitting  such  written 
arguments  as  they  may 
Communications  shall 
Rules  Docket  number  an 
in  triplicate  to  the  add 
under  the  caption  ADDRE 
communications  receiv 
the  closing  date  for  com 
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evaluating  the  effectiv 
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needed. 
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the  rule  that  might  sugge 
modify  the  rule.  All 
submitted  will  be  availal:  1 
and  after  the  closing  date 
in  the  Rules  Docket  for 
interested  persons.  A  re 
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summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  94-NM-63-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  E.xecutive  Order  12612. 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  is  not  a  "significant  regulatory 
action"  under  Executive  Order  12866.  It 
has  been  determined  further  that  this 
action  involves  an  emergency  regulation 
under  DOT  Regulatory  Policies  and 
Procedures  (44  FR  11034,  February  26, 
1979).  If  it  is  determined  that  this 
emergency  regulation  olhenvise  would 
be  significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it.  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  .•\ir(:raft.  Aviation 
safety.  Incorporation  bv  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  pari  39  of  the 
Federal  Avidtion  Regubtions  (1-;  CFR 
p.-:rt  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  fui  part  .S9 
I  nntinui's  to  read  as  follows: 

Authority:  4f»  U  S.C.  App   I;i54(a).  l-il'l 
ii:Hi  142.3:  4q  t'  S  C.  lOfilgh  .^nH  14  CKR 
n  H'J. 


§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  ainvorthiness 
directive: 

94-10-51     Airbus  Industrie:  Aniendmt-nt 
39-8931.  Docket  94-N.M-63-AD. 

Applicability:  Model  A300,  A300-fiOO.  and 
A310  series  airplanes;  as  listed  in  Airbus 
Industrie  All  Operators  Telex  (AOT)  ."ie-lll. 
Revision  1.  dated  April  29. 1994:  certifuafed 
in  any  category'. 

Compliance:  Required  as  indicated,  iinli's^ 
accomplished  previously- 

To  prevent  decompression  of  the  fusel.ige 
during  flight,  accomplish  the  following: 

(a)  Within  15  days  after  the  effective  d.-.lt- 
of  this  AD,  perfonn  a  detailed  visual 
inspection  to  detect  cracks,  delaminntioji.  or 
discoloration  (black  or  brown  burnt  spoM  of 
the  bus  bar  of  the  aft  fixed  windows,  in 
accordance  with  Airbus  Industrie  AOT  5f>- 
01.  Revision  1.  dated  April  29.  1994. 

(b)  If  any  crack  or  delamination  is  found 
during  the  inspection  required  by  paragraph 
(a)  of  this  AD,  prior  to  further  flight,  replace 
the  affected  window  with  a  modified 
window,  in  accordance  with  Airbus  Industrie 
AOT  56-01,  Revision  1,  dated  April  29.  1994 

(c)  If  no  cracks,  delamination.  or 
discoloration  is  found  during  the  inspection 
required  by  paragraph  (a)  of  this  AD. 
accomplish  either  paragraph  (c)(1)  or  (c  )(2)  ol 
this  AD  in  accordance  with  Airbus  Industrie 
AOT  5f>-01.  Revision  1.  dated  April  29.  1994. 

(1)  Within  7  days  after  accomplishing  the 
inspec  tion  required  by  [paragraph  (a)  of  this 
AD.  and  thereafter  at  intervals  not  to  exc  eed 
7  days,  repeat  the  inspection  required  bv 
paragraph  (a)  of  this  AD;  or 

(2)  Prior  to  further  flight,  deactivate  the 
side  window  heating  svstem  in  ace  ordani  c 
with  the  AOT. 

(d)  If  any  discoloration  is  found  during  the 
inspec  lions  required  by  paragraph  (a)  or  (c ) 
of  this  AD,  and  that  discoloration  measures 
less  than  10mm  in  diameter,  accomplish 
pa.rag.-aphs  (d)(1),  (d)(2),  and  (d)(3)  of  this  Ai) 
in  accordance  with  Airbus  Industrie  AOT 
56-01,  Revision  1,  dated  April  29.  1994. 

(1)  Prior  to  further  flight,  deactivate  the 
side  window  healing  system  on  the  nffi(  !ed 
side,  in  accordance  with  the  AOT. 

(2)  7  days  after  deac  tivdting  the  window 
heating  system,  inspect  the  afffi  led  window 
to  delect  cracks  or  delamination  formation 
around  the  disc  olored  area,  in  ac  i  orcl,'in( «; 
with  I  he, AOT. 

(3)  If  any  crac  k  or  delamination  is  frjund 
during  the  repeat  inspection  required  bv 
paragraph  (d)(2)  of  this  AD.  prior  to  further 
flight,  TL'place  the  window  w  ith  a  modihed 
window,  in  accordance  with  (he  .^OT. 

(0)  !f  any  discoloration  is  found  duri::g  tht- 
insp.;ction  required  by  paragraph  (a)  or  (c )  r>! 
this  AD.  and  that  dis(  oloration  measures 
lOnnn  or  more  in  diameter,  accomplish 
paragraphs  i^^':^^].  (e)(2).  and  (e)(3)  of  this  AD. 
in  accordance  wilh  Airbus  Industrie  A07 
.5fM)l.  Revision  1,  daled  April  29.  1994. 

(1)  Prior  to  further  flight.  deacli\ate  the 
side  window  heating  system  on  the  affer  ted 
side,  in  ac  c ordanc  e  with  the  AOT. 

(2)  Thereafter,  at  daily  intervals,  inspi-t  i 
the  affei  ted  window  to  (ktec  t  (  rac  ks  nr 
de!a;iiinrili(in  formation  around  the; 
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discoloration  area,  in  accordance  with  the 
AOT. 

(3)  If  any  crack  or  delamination  is  found 
during  the  inspections  required  by  paragraph 
(e)(2)  of  this  AD,  prior  to  further  flight, 
replace  the  window  with  a  modified  window 
in  accordance  with  the  AOT. 

(0  Replacement  of  the  aft  fixed  side 
window  in  accordance  with  Airbus  Industrie 
AOT  56-01.  Revision  1,  dated  April  29, 1994, 
constitutes  terminating  action  for  the 
requirements  of  this  AD. 

(g)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
Standardization  Branch,  ANM-113,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch,  ANM-113. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Standardization  Branch, 
ANM-113. 

(h)  Special  flight  permits  mav  be  issued  in 
accordance  with  §§21.197  and'21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(i)  The  inspections,  deactivation,  and 
replacement,  shall  be  done  in  accordance 
with  Airbus  Industrie  All  Operators  Telex 
(AOT)  56-01,  Revision  1,  dated  April  29, 
1994.  This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  Airbus  Industrie,  1  Rond  Point  Maurice 
Bellonte,  31707  Blagnac  Cedex,  France. 
Copies  may  be  inspected  at  the  FAA, 
Transport  Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington:  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street,  NW.,  suite  700,  VVashineton, 
DC.  ^ 

())  This  amendment  becomes  effective  on 
June  28, 1994,  to  all  persons  except  those 
persons  to  whom  it  was  made  immediately 
effective  by  telegraphic  AD  T94-10-51, 
issued  May  3, 1994.  which  contained  the 
requirements  of  this  amendment. 

Issued  in  Renton,  Washington,  on  May  31 
1994. 

Darrell  M.  Pederson,      ^ 

Acting  Manager.  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
|FR  Doc.  94-13625  Filed  6-10-94;  8:45  am] 
BILLING  CODE  4810-13-U 


ACTION:  Final  rule. 


14  CFR  Part  39 

[Docket  No.  93-NM-139-AD;  Amendment 
39-8937;  AD  94-12-09] 

Airworthiness  Directives;  Boeing 
Model  747  Series  Airplanes 

agency:  Federal  Aviation 
Administration.  DOT. 


SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Boeing  Model  747 
series  airplanes,  that  requires 
inspections  to  detect  fatigue-related  skin 
cracks  and  corrosion  of  the  skin  lap 
joints  in  the  fuselage  upper  lobe,  and 
repair,  if  necessary.  This  amendment 
also  requires  modification  of  certain  lap 
joints  and  inspections  of  modified  lap 
joints.  This  amendment  is  prompted  by 
a  structural  review  of  Model  747  series 
airplanes.  The  actions  specified  by  this 
AD  are  intended  to  prevent  rapid 
decompression  of  the  airplane  and  the 
inability  to  carry  fail-safe  loads,  due  to 
the  problems  associated  with  fatigue 
cracking  and  corrosion. 
DATES:  Effective  July  13. 1994. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  July  13. 
1994. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Boeing  Commercial  Airplane 
Group.  P.O.  Box  3707.  Seattle. 
Washington  98124-2207.  This 
information  may  be  examined  at  the 
Federal  Aviation  Administration  (FAA). 
Transport  Airplane  Directorate,  Rules 
Docket.  1601  L'ud  Avenue.  SW., 
Renton.  Wdshington;  or  at  the  Office  of 
the  Federal  Register.  800  North  Capitol 
Street,  NW..  suite  700.  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT:  ' 
Steven  Fox.  Aerospace  Engineer. 
Airframe  Branch.  ANM-120S.  FAA, 
Transport  Airplane  Directorate,  Seattle 
Aircraft  Certification  Office.  1601  Lind 
Avenue.  SW.,  Renton.  Washington 
98055-4056;  telephone  (206) 227-2777; 
fax  (206)  227-1181. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  Boeing 
Model  747  series  airplanes  was 
published  in  the  Federal  Register  on 
February  24,  1994  (59  FR  8875).  That 
action  proposed  to  require  inspections 
to  detect  fatigue-related  skin  cracks  and 
corrosion  of  the  skin  lap  joints  in  the 
fuselage  upper  lobe,  and  repair,  if 
necessary.  That  action  also  proposed  to 
require  modification  of  certain  lap  joints 
and  inspections  of  modified  lap  joints. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

One  commenter  supports  the 
proposal. 


One  commenter  requests  that 
proposed  inspection  requirements  be 
revised.  This  commenter  requests  that, 
if  the  visual  inspection  (proposed  in 
paragraph  (a)(1)  of  the  AD)  reveals  any 
evidence  of  corrosion,  operators  should 
be  allowed  to  perform  a  low  frequency 
eddy  current  (LFEC)  inspection  of  the 
entire  length  of  the  lap  joint  to 
•  determine  if  corrosion  exceeds  10%  of 
the  skin  thickness.  If  this  LFEC 
inspection  is  accomplished,  the 
commenter  also  requests  that  the  visual 
inspection  repetitive  interval  specified 
in  paragraph  (a)(1)  be  extended  from  the 
proposed  2.000  landings  to  3,000 
landings  so  that  the  interval 
corresponds  with  other  major  structural 
inspection  intervals.  The  FAA  cannot 
concur  with  this  request,  since  the 
commenter  provided  neither  specific 
inspection  instructions  nor  data  to 
justify  the  effectiveness  of  the  proposed 
procedures.  Under  the  provisions  of 
paragraph  (i)  of  the  final  rule,  however, 
operators  may  apply  for  the  approval  of 
an  alternative  method  of  compliance 
with  the  AD.  or  adjustment  of  the 
compliance  time,  if  sufficient 
justification  is  presented  to  the  FAA. 

Two  commenters  request  that 
proposed  paragraph  (a)  be  clarified  with 
regard  to  the  inspections  and  inspection 
interval  required  after  a  lap  joint  has 
been  modified.  These  commenters 
request  that,  for  lap  joints  that  have 
been  modified  by  either  the  full  or 
partial  modification  procedures 
described  in  the  referenced  Boeing 
service  bulletin,  operators  be  allowed  a 
period  of  time  during  which  no 
inspections  are  required  for  those  lap 
joints.  The  referenced  Boeing  service 
bulletin,  as  well  as  proposed  paragraph 
(f).  state  that  post-modification 
inspections  are  to  start  at  10,000  cycles, 
7,000  cycles,  or  5,000  cycles  after 
modification  of  the  skiii  lap  joints, 
depending  upon  the  type  of 
modification  that  has  been 
accomplished.  However,  as  worded  in 
paragraph  (a)  of  the  proposal,  the  same 
inspections  meant  to  detect  cracks  and 
corrosion  in  unmodified  skin  lap  joints 
would  be  required  to  be  performed  on 
modified  skin  lap  joints  until  the 
inspections  specified  in  proposed 
paragraph  (0  begin.  The  FAA  concurs 
that  clarification  of  this  requirement  is 
necessary.  It  was  not  the  FAA's  intent 
to  require  that  the  initial-type  of 
inspections  of  unmodified  lap  joints  be 
performed  on  modified  lap  joints. 
Accordingly,  paragraphs  (a)(1)  and  {a)(3) 
have  been  revised  to  indicate  that  the 
inspections  of  the  specified  lap  joints 
are  to  continue  at  repetitive  intervals 
only  until  the  lap  joints  are  modified  in 
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accordance  with  the  requii  ements  of 
paragraph  (e). 

Several  commenters  reqi  lest  that  the 
compliance  time  for  accon  plishing  the 
'"full"  modification  on  cen  ain  lap  joints, 
as  specified  in  paragraph  { >)(2),  be 
extended  from  the  propose  d  15  months 
to  18  months.  Additionall\ .  these 
commenters  request  that  \i  e  compliance 
time  for  a  similar  requirement  speciHed 
in  paragraph  (c)(2)  be  extei  ided  from  the 
proposed  30  months  to  36  nonths.  The 
commenters  state  that,  by  ( xtending 
these  compliance  times,  oj  erators 
would  be  able  to  accompli:  h  the 
modification  during  a  scheduled 
maintenance  interval  ("C"  :;heck),  ajid 
thereby  eliminate  the  need  to  schedule 
special  times  for  the  accom  plishment  of 
this  modification,  at  additi  mal  expense. 
The  FAA  concurs,  h  was  tl  e  FA.'K's 
intent  that  the  modificatior  be 
performed  at  a  main  base  d  uring 
regularly  scheduled  maintt  nance  where 
special  equipment  and  trai:  led 
maintenance  personnel  win  be  available 
if  necessary.  Accordingly,  t  le  final  rule 
has  been  revised  to  specify  compliance 
times  as  requested  by  the  c  )mmenters. 
The  FAA  has  determined  tliat  this 
extension  will  not  adversel  /  affect 
safety  since  the  affected  laf  joints  will 
be  subject  to  repetitive  insp  ections  in 
the  interim. 

Two  commenters  request  that 
paragraph  (e)  be  revised  to  ;xtend  the 
compliance  time  for  accom  )lishment  of 
the  ■■full"  modification  oft  le  specified 
skin  lap  joints  from  the  pro  josed  1 .000 
cycles  (for  airplanes  that  ha  ve 
accumulated  nearly  or  mom  than  20,000 
total  flight  cycles)  to  4  year ;  after  the 
effective  date  of  the  final  rule.  These 
commenters  consider  the  pi  oposed 
compliance  time  to  be  too  s  lort  and  not 
consistent  with  compliance  times 
provided  for  similar  actioni  in  other 
AD's  pertaining  to  aging  aircraft  issues. 
The  FAA  does  not  concur,  the  1,000 
flight  cycle  compliance  timu  is 
consistent  with  the  mandat  >ry 
modification  of  a  lap  joint  I  lat  has  been 
found  to  have  corrosion  or  i  xacking,  as 
required  by  paragraph  (b)(2  of  this  AD. 
Cold  bonded  lap  joints  such  as  these 
have  a  history  of  numerous  findings  of 
fatigue  cracks  and  corrosior  .  In  light  of 
this,  and  the  fact  that  fatigui ;  cracking  is 
cycle-related,  the  FAA  has  (  etermined 
that  modification  of  these  h  p  joints 
cannot  be  delayed  any  furth  er  than 
1.000  flight  cycles,  especial  y  on  those 
airplanes  that  already  have  iccumulated 
20.000  flight  cycles,  withou ; 
compromising  safety. 

One  commenter  requests  hat  the 
applicability  of  proposed  pj  ragraphs 
(f)(1).  (0(2),  and  (fl(3)  be  revised  to 
clarify  that  it  is  the  "lap  joir  t,"  rather 


than  the  "airplane,"  on  which  the 
particular  modification  has  been 
accomplished.  The  FAA  concurs  and 
has  revised  wording  of  the  final  rule  to 
clarify  this  point. 

One  commenter  requests  that  all 
references  in  the  rule  to  "landings"  be 
changed  to  "cycles."  The  FAA  concurs 
that  the  reference  should  be  revised. 
The  FAA  has  reviewed  the  applicable 
service  information  related  to  this  action 
and  finds  that  the  majority  of  references 
to  recommended  compliance  times  are 
stated  in  "flight  cycles."  Although  the 
FAA  normally  uses  the  terms 
"landings"  and  "flight  cycles" 
interchangeably,  the  FAA  considers  that 
it  is  appropriate  in  this  case  to  change 
the  verbiage  of  the  AD  to  match  that  of 
the  cited  service  bulletins.  Therefore,  in 
this  final  rule,  the  FAA  has  substituted 
the  term  "flight  cycles"  for  the  term 
"landings." 

Another  commenter,  a  non-lT.S. 
operator,  requests  that  the  proposed  rule 
be  revised  to  include  a  provision 
specifying  that  pressurization  cycles  of 
2.0  psi  or  less  need  not  be  counted  as 
a  flight  cycle  when  determining  the 
number  of  flight  cycles  relative  to  the 
proposed  compliance  thresholds.  This 
commenter  states  that  a  pressurization 
cycle  of  2.0  psi  or  less  is  a  typical 
pressure  used  during  flight  training,  and 
causes  little  fatigue  damage  of  the  kind 
addressed  by  this  AD  action.  The  FAA 
does  not  concur.  The  FAA  does  not 
consider  it  appropriate  to  include 
various  provisions  in  an  AD  applicable 
to  a  single  operator's  unique  use  of  an 
affected  airplane.  Paragraph  (i)  of  this 
AD  provides  for  the  approval  of 
alternative  methods  of  compliance  to 
address  these  types  of  unique 
circumstances.  Further,  this  commenter 
does  not  compile  data  for  each  of  its 
airplanes  so  that  an  individual 
airplane's  pressurization  cycles  could  be 
determined;  instead,  it  uses  a  fleet 
average  to  calculate  the  equivalent 
number  of  pressurization  cycles.  The 
FAA  does  not  consider  it  appropriate  to 
use  approximations  for  determining 
compliance  with  this  AD. 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
previously  described.  The  FAA  has 
determined  that  these  changes  will 
neither  increase  the  economic  burden 
on  any  operator  nor  increase  the  scope 
of  the  AD. 

There  are  approximately  200  Model 
747  series  airplanes  of  the  affected 
design  in  the  worldwide  fleet.  The  FAA 
estimates  that  116  airplanes  of  U.S. 


registry  will  be  affected  by  this 
proposed  AD. 

Tne  required  inspections  will  entdil 
100  work  hours  per  airplane  per 
inspection,  at  an  average  labor  rate  of 
$.55  per  work  hour.  (This  figure  does  not 
include  the  time  necessary  for  gaining 
access  and  closing  up.)  Based  on  these 
figures,  the  total  cost  impact  of  this 
requirement  on  U.S.  operators  is 
estimated  to  be  5638,000,  or  55.500  p.?r 
airplane,  per  inspection. 

The  required  "full"  modification  uill 
entail  approximately  96  work  hours  for 
each  200-inch  length  of  uncrackud  and 
uncorroded  lap  joint,  at  an  average  laboi 
rate  of  555  per  work  hour.  (This  figure 
does  not  include  the  time  necessary  for 
gaining  access  and  closing  up.)  Th«»re 
are  100  lap  joint  sections  per  airplane, 
each  with  a  length  of  200  inches.  The 
cost  of  required  parts  is  expected  to  be 
negligible.  Based  on  these  figiu'es,  the 
total  cost  impact  of  this  requirement  on 
U.S.  operators  is  estimated  to  be 
561,248,000,  or  $528,000  per  airplane 

The  initial  high  frequency  eddy 
current  (HFEC)  inspection  following 
modification  will  entail  approximately 
56  work  hours,  at  an  average  labor  rate 
of  555  per  work  hour.  Based  on  these 
figures,  the  total  cost  impact  of  this 
requirement  AD  on  U.S.  operators  is 
estimated  to  be  $357,280,  or  $3,080  pt-r 
airplane. 

Based  upon  the  figures  discussed 
above,  the  total  cost  impact  of  this  AD 
on  U.S.  operators  is  expected  to  be 
562,243,280,  or  $536,580  per  airplane. 
This  total  cost  figure  includes  the 
inspections  and  modification,  for  tho 
first  year  of  the  average  five-year 
inspection  cycle.  Additionally,  the  total 
cost  figure  indicated  is  based  on 
assumptions  that  no  operator  has  yet 
accomplished  any  of  the  requirements 
of  this  AD  action,  and  that  no  operator 
would  accomplish  those  actions  in  the 
future  if  this  AD  were  not  adopted. 

The  FAA  recognizes  that  the 
obligation  to  maintain  aircraft  in  an 
airworthy  condition  is  vital,  but 
sometimes  expensive.  Because  AD's 
require  specific  actions  to  address 
specific  unsafe  conditions,  they  appt^r 
to  impose  costs  that  would  not 
otherwise  be  borne  by  operators. 
However,  because  of  the  general 
obligation  of  operators  to  maintain 
aircraft  in  an  airworthy  condition,  this 
appearance  is  deceptive.  Attributing 
those  costs  solely  to  the  issuance  of  this 
AD  is  unrealistic  because,  in  the  interest 
of  maintaining  safe  aircraft,  most 
prudent  operators  would  accomplish 
the  required  actions  even  if  they  were 
not  required  to  do  so  by  the  AD. 

A  full  cost-benefit  analysis  has  not 
been  accompli.shed  for  this  AD.  As  a 
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matter  of  law,  in  order  to  be  airworthy, 
an  aircraft  must  conform  to  its  type 
design  and  be  in  a  condition  for  safe 
operation.  The  type  design  is  approved 
only  after  the  FAA  makes  a 
determination  that  it  complies  with  all 
applicable  airworthiness  requirements. 
In  adopting  and  maintaining  those 
requirements,  the  FAA  has  already 
made  the  determination  that  they 
establish  a  level  of  safety  that  is  cost- 
beneficial.  When  the  FAA,  as  in  this 
AD,  makes  a  finding  of  an  unsafe 
condition,  this  means  that  this  cost- 
beneficial  level  of  safety  is  no  longer 
being  achieved  and  that  the  required 
actions  are  necessary  to  restore  that 
level  of  safety.  Because  this  level  of 
safety  has  already  been  determined  to  be 
cost-beneficial,  a  full  cost-benefit 
analysis  for  this  AD  would  be  redundant 
and  unnecessary. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612. 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26. 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety,  incorporation  by  reference. 
Safety. 

Adoption  of  th§  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
AdminisUation  amends  part  39  of  the 
Federal  Aviation  Regulations  (1 4  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
(.ontinues  to  read  as  follows; 


Authority:  49  U.S.C.  App.  1354(a),  1421 
and  1423: 49  U.S.Q  106(g);  and  14  CFR 
11.89. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

94-12-09    Boeing:  Amendment  39-8937. 
Docket  93-NM-139-AD. 

Applicability:  Model  747  series  airplanes, 
line  positions  001  through  200  inclusive, 
certificated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  rapid  decompression  of  the 
airplane  and  the  Inability  to  carry  fail-safe 
loads,  accomplish  the  following: 

(a)  Within  1,000  flight  cycles  after  the 
effective  date  of  this  AD,  and  thereafter  at  the 
inter\als  specified  in  paragraphs  (a)(1),  (a)(2). 
and  (a)(3)  of  this  AD,  perform  inspections  at 
the  upper  lobe  skin  panel  lap  joints  in 
accordance  with  Boeing  Service  Bulletin 
747-53-2307,  Revision  2,  dated  October  14. 
1993: 

(1)  Perform  a  detailed  external  visual 
inspection  to  detect  cracks  and  evidence  of 
corrosion  (bulging  skin  between  fasteners, 
blistered  paint,  dished  fasteners,  popped 
rivet  heads,  or  loose  fasteners)  in  accordant* 
with  the  service  bulletin.  Repeat  that 
inspection  thereafter  at  intervals  not  to 
exceed  2,000  flight  cycles  until  the 
modification  required  by  paragraph  (e)  of  this 
AD  is  accomplished. 

(2)  Perform  a  high  frequency  eddy  current 
inspection  (HFEC)  to  detect  cracks  in  the  skin 
at  the  upper  row  of  fasteners  of  the  skin 
panel  lap  joints  forward  of  body  station  (BS) 
1000  in  accordance  with  the  service  bulletin 
Repeat  that  inspection  thereafter  at  intervals 
not  to  exceed  4,000  flight  cycles  until  the 
modification  required  by  paragraph  (e)  of  this 
AD  is  accomplished. 

(3)  Perform  a  HFEC  inspection  to  detect 
cracks  in  the  skin  at  the  upper  row  of  fastener 
holes  of  the  skin  panel  lap  joints  aft  of  BS 
1480  to  2360  in  accordance  with  the  service 
bulletin.  Repeat  that  inspection  thereafter  at 
intervals  not  to  exceed  6.000  flight  cycles 
until  the  modification  required  by  paragraph 
(e)  of  this  AD  is  accomplished. 

(b)  If  any  crack  is  found  during  any 
inspection  required  by  this  AD,  or  if  any 
corrosion  is  found  for  which  material  loss 
exceeds  10  percent  of  the  material  thickness, 
accomplish  paragraphs  (b)(1)  and  (b)(2)  of 
this  AD  in  accordance  with  Boeing  Service 
Bulletin  747-53-2307,  Revision  2.  dated 
October  14, 1993. 

(1)  Prior  to  further  flight,  repair  any  crack 
or  corrosion  found,  in  accordance  with  the 
ser\'ice  bulletin. 

(2)  Within  18  months  after  accomplishing 
the  repair,  accomplish  the  "full" 
modification  described  in  the  service  bulletin 
for  the  remainder  of  any  skin  panel  lap  joint 
in  which  a  crack  is  found,  or  in  which 
corrosion  is  found  that  exceeds  10  percent  of 
the  material  thickness. 

(c)  If  no  crack  is  found  during  any 
inspection  required  by  this  AD,  but  corrosion 
is  found  for  which  the  material  loss  does  not 
exceed  10  percent  of  the  material  thickness; 


Accomplish  paragraph  (c)(1)  and  (c)(2)  of  this 
AD  for  the  entire  affected  skin  panel  lap  joint 
in  accordance  with  Boeing  Service  Bulletin 
747-53-2307,  Revision  2,  dated  October  14 
1993. 

(1)  Within  500  flight  cycles  after 
accomplishing  the  inspection  during  which 
the  corrosion  was  found,  and  thereafter  at 
intervals  not  to  exceed  500  flight  cycles  until 
the  "full"  modification  required  by 
paragraph  (c)(2)  of  this  AD  is  accomplished: 
Perform  a  HFEC  inspection  to  detect  cracks 
of  the  corroded  skin  panel  lap  joint,  in 
accordance  with  the  ssrvice  bulletin. 

(2)  Within  36  months  after  accomplishing 
the  inspection  during  which  the  corrosion 
was  found:  Accomplish  the  "full" 
modification  in  accordance  with  the  service 
bulletin. 

(d)  The  inspections  required  by  this  AD 
shall  be  performed  by  removing  the  paint  and 
using  an  approved  chemical  stripper:  or  by 
ensuring  that  each  fastener  head  is  clearly 
visible. 

(e)  Except  as  provided  in  paragraph  (g)  of 
this  AD,  prior  to  the  accumulation  of  20.000 
total  flight  cycles,  or  within  the  next  1.000 
flight  cycles  after  the  effective  date  of  this 
AD.  whichever  occurs  later:  Accomplish  the 
modification  described  in  the  service  bulletin 
as  a  "full"  modification  of  the  skin  panel  lap 
joints  at  the  locations  specified  in  paragraphs 
(e)(1)  and  (e)(2)  of  this  AD.  as  applicable,  in 
accordance  with  Boeing  Service  Bulletin 
747-53-2307.  Revision  2,  dated  October  14. 
1993.  Accomplishment  of  this  modification 
terminates  the  repetitive  inspection 
requirements  of  paragraph  (a)  of  this  AD. 

(1)  For  airplane  line  numbers  001  through 
058,  inclusive:  Modify  the  skin  panel  lap 
joints  at  Stringer  12  (left  and  right),  station 
520  to  1,000;  and  Stringer  19  (left  and  right), 
station  520  to  740. 

(2)  For  airplane  line  numbers  59  through 
200,  inclusive:  Modify  the  skin  panel  lap 
joints  at  Stringer  12  (left  and  right),  station 
740  to  1.000:  and  Stringer  19  (left  and  right), 
station  520  to  740. 

(0  Perform  an  external  HFEC  inspection  to 
detect  skin  cracks  of  any  modified  skin  panel 
lap  joints  at  the  times  specified  in  paragraphs 
(n(l).(n(2).and(n(3)ofthisAD.as 
applicable,  in  accordance  with  Boeing 
Service  Bulletin  747-53-2307,  Revision  2. 
dated  October  14. 1993.  Repeat  that 
inspection  thereafter  at  inter\-als  not  to 
exceed  3.000  flight  cycles. 

(1)  For  skin  panel  lap  joints  on  whu  h  the 
"hill"  modification  has  been  accomplished: 
Within  10,000  flight  cycles  after 
accomplishment  of  that  modification. 

(2)  For  skin  panel  lap  joints  on  which  the 
•optional"  (partial)  modification  has  been 

accomplished:  Within  7.000  flight  cycles 
after  accomplishment  of  that  modification. 

(3)  For  skin  panel  lap  joints  having  deep 
countersink  fasteners  located  at  Section  42 
on  which  the  "full"  modification,  as 
described  in  the  original  issue  of  the  ser\ice 
bulletin,  has  been  accomplished:  Within 
5,000  flight  cycles  after  accomplishment  ol 
that  modification. 

(g)  In  lieu  of  the  "full"  modification 
required  by  paragraph  (e)  of  this  AD.  the 
"optional"  (partial)  modification  described  in 
Boeing  Service  Bulletin  747-53-2307, 
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Kevision  2,  dated  October  14 
accomplished  for  skin  pranels 
outer  thickness  of  0.090  inch^ 
that  do  not  have  any  tracks 
existing  structural  repair  on  t 
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deep  countersink  fastener  lot 
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this  AD  terminates  the  requi 
90-1.5-06.  amendment  39-€6l3 

(i)  An  alternative  method  o  ( 
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Aircraft  Certification  Office 
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[Airspa.s  Jacket  No.  94-AWI 


Revocation  of  Class  D  Aii 
Viclon/jtiG,  CA 


AGENCY:  Federal  Aviation 
Administration  (FAA).  DO 
ACTtON:  Final  rule. 
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EFFECTIVE  DATE:  0901  u.l.c.  December  8, 
1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Scott  Speer,  Airspace  Specialist,  System 
Management  Branch,  A\VP-530,  Air 
Traffic  Division,  Western-Pacific 
Region.  Federal  Aviation 
Administration,  15000  Aviation 
Boulevard.  Lawndale,  California  n02f>l. 
telephone  (310)  297-0697. 

SUPPLEMENTARY  INFORMATION: 

The  Rule 

This  amendment  to  part  71  of  ihi; 
Federal  Aviation  Regulations  (14  CFR 
part  71}  revokes  the  Class  D  airspace 
area  at  Victorville.  George  AFB,  CA.  An 
operational  airport  traffic  control  tower 
is  required  to  retain  Class  D  airspace. 
The  airport  traffic  control  tower  is 
closed.  Consequently,  the  FAA  is 
revoking  this  Class  D  airspace  area. 
Because  this  action  is  a  minor  technical 
amendment  in  which  the  public  would 
not  be  particularly  interested,  I  find  that 
notice  and  public  procedure  under 
U.S.C.  553(b}  are  unnecessary. 

The  coordinates  for  this  airspace 
docket  are  based  on  North  American 
Datum  83.  Class  D  airspace  designations 
are  published  in  paragraph  5000  of  FAA 
Order  7400.9A  dated  June  17.  1993,  and 
effective  September  16,  1993,  which  is 
incorporated  by  reference  in  14  CFR 
71.1  (58  FR  36298;  July  6,  1993).  The 
Class  D  airspace  designation  listed  in 
this  document  will  be  published 
subsequently  in  the  Order. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
t  urrent.  Il,  therefore — (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034- February  26.  1979):  and  (3) 
does  not  warrant  preparation  of  a 
regulatory-  evaluation  as  the  anticipated 
impact  is  so  minimal.  Sinre  tnis  is  a 
routine  matter  that  will  only  affect  air 
traffic  prof:edures  and  air  navigation,  it 
is  certified  that  tliis  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  enliiies 
under  the' criteria  of  the  Rcgujafory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Aiispace,  Iniorporalion  by  referent  e. 
Navigation  (air). 

Adoption  of  the  Amendment 

In  cor.sideration  of  the  foregoing,  the 
Inderal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 


PART  71— [AMENDED] 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  app.  134H(a),  13.=>4(a), 
1510;  E  O.  10854,  24  FR  95h5.  3  CFR,  19.59- 
19fi3  Comp..  p.  389;  49  H  S.C.  106(g):  14  CFR 
11.69. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9A, 
Airspace  Designations  and  Reporting 
Points,  dated  June  17,  1993,  and 
effetrtive  September  16.  1993.  is 
amended  as  follows: 

Pnrnff-ajih  5000 — (ienrnil 


AWP  CA  0  Viclor\  ille.  CA  |Removerf| 

Victorville,  George  AFB,  CA 

(I.nl.  .34=35  03"  N..  long.  tl7°23'03  '  W.| 

•  •  •  *  « 

Issued  in  Los  Angeles  on  May  27.  1994 
Richard  R.  Lien, 
Munngar.Air  Traffic  Divisiiin. 
jFR  r)Of .  04-142;-19  Filed  0-10-94.  H  45  ..ml 
BiLUfiG  CODE  4S1C-13-M 

14  CFR  Part  71 

[Airspace  Docket  No.  94-AWP-12} 

Revccation  and  Modification  of  Class 
0  Airspace;  Establishment  o(  Class  E 
Airspace;  Imperial  County,  CA  and  El 
Centro  NAF,  CA 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 

ACTION:  Final  rule. 


SUMMARY:  This  action  revokes  the  Class 
D  airspace  area  and  establishes  a  Class 
E  airspace  area  at  Imperial  County 
Airport  and  modifies  the  El  Centro  NAF 
Class  D  airspare  area.  The  airspace  at 
Imperial  County  Airport  was 
inadvertently  classified  as  Class  D 
airspace.  Imperial  County  Airport  dt>«>s 
not  have  an  airport  traffic  control  lower 
which  is  required  for  Class  D  airspa(.e. 
and,  therefore,  the  FAA  is  revoking  this 

Class  D  airspare  areii. 

« 

EFFECTIVE  DATE:  0901  u.t  t  .  Decimher  H. 
1994. 

FOR  FURTHER  INFORMATION  CONTACT: 

Scott  Spfr;r.  Airspace  Specialist,  Svsttir, 
Management  Branch,  AWP-530,  Air 
Tmffic  Divisi'^n,  Wostern-Pacific 
Region,  Federal  Aviation 
Ad.'uinistration,  15C00  Aviation 
Poulnvard,  Lav.-ndale,  California  <JU2l>\. 
telephone  (310)  297-0697. 
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SUPPLEMENTARY  INFORMATION: 
The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  revokes  the  Class  D  airspace 
area  and  establishes  Class  E  airspace  at 
Imperial  County  Airport,  CA.  The  El 
Centre  NAF.  CA.  Class  D  airspace  area 
description  is  modified  to  reflect  this 
change.  An  operational  airport  traffic 
control  towrer  is  required  to  retain  Class 
D  airspace.  Imperial  County  Airport 
does  not  have  an  airport  traffic  control 
tower.  Consequently,  the  FAA  is 
revoking  this  Class  D  airspace  area. 
Because  this  action  is  a  minor  technical 
amendment  in  which  the  public  would 
not  be  particularly  interested,  I  find  that 
notice  and  public  procedure  under 
U.S.C.  553(b)  are  unnecessary. 

The  coordinates  for  this  airspace 
docket  are  based  on  North  American 
Datum  83.  Class  D  and  Class  E  airspace 
designations  are  published  in 
Paragraphs  5000  and  6002,  respectively, 
of  FAA  Order  7400.9A  dated  June  17, 
1993.  and  effective  September  16,  1993. 
which  is  incorporated  by  reference  in  14 
CFR  71.1  (58  FR  36298;  July  6.  1993). 
The  Class  D  and  Class  E  airspace 
designations  listed  in  this  document 
will  be  published  subsequently  in  the 
Order. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It.  therefore — (1)  Is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26. 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace.  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— [AMENDED] 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 


Authority:  49  U.S.C.  app.  1348(a).  1354(a), 
1510;  E.O.  10854.  24  FR  9565,  3  CFR.  1959- 
1963  Comp..  p.  389;  49  U.S.C.  106(g);  14  CFR 
11.69. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400. 9A. 
Airspace  Designations  and  Reporting 
Points,  dated  June  17, 1993.  and 
effective  September  16.  1993,  is 
amended  as  follows: 

Paragraph  5000— General 


AWT  CA  D  Imperial  County,  CA  [Removed) 

Imperial  County,  CA 
(Lat.  32°50'03  "  N..  long.  n5°34'43"  W.) 

***** 

AWP  CA  D  El  Centro  NAF.  CA  jRevised) 
El  Centro  NAF,  CA 

(lat.  32°49'45"N..  long.  115°40'18"W.) 
That  airspace  extending  upward  from  the 
surface  to  and  including  2.500  feet  MSL 
within  a  4.3-mile  radius  of  El  Centro  NAF. 
excluding  that  airspace  east  of  long. 
115'3718"  W.  This  Class  D  airspace  is 
effective  during  the  specific  dates  and  times 
established  in  advance  by  a  Notice  to 
Airmen.  The  effective  date  and  time  will 
thereafter  be  continuously  published  in  the 
Airport/Facility  Directory. 
***** 

Paragraph  6002 — Class  E  airspace  areas 
designated  as  a  surface  area  for  an 
airport 

***** 

AWP  CA  E  Imperial  County,  CA  (New) 
Imperial  County,  CA 

(lat.  32°50'03"  N..  long  115''34'43"W.) 
That  airspace  extending  upward  from  the 
surface  within  a  4-mile  radius  of  the  Imperial 
County  Airport.  This  Class  E  airspace  is 
effective  during  the  specific  dates  and  times 
established  in  advance  by  a  Notice  to 
Airmen.  The  effective  date  and  time  will 
thereafter  be  continuously  published  in  the 
Airport/Facility  Director 
***** 

Issued  in  Los  Angeles  on  May  31, 1994. 
Richard  R.  Lien, 

Manager.  Air  Traffic  Division.  Western-Pacific 
Region. 
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BILLING  CODE  491fr-13-M 


DEPARTMENT  OF  THE  TREASURY 

Customs  Service 

19  CFR  Parts  10, 101,  111,  123. 128, 
141, 143, 145,  148, 159 

[T.D.  94-51] 

RIN  1515-AB53 

Express  Consignments;  Formal  and 

Informal  Entries  of  Merchandise; 
Administrative  Exemptions 

agency:  U.S.  Customs  Service. 
Department  of  the  Treasury. 

ACTION:  Interim  regulations;  solicitation 

of  comments. 


SUMMARY:  The  amendments  contained 
in  this  document  are  being  published  as 
interim  regulations  to  implement  certain 
statutory  amendments  to  the  Customs 
laws  regarding  administrative 
exemptions.  These  statutory 
amendments  are  contained  in  the 
Customs  modernization  provisions  of 
the  North  American  Free  Trade 
Agreement  Implementation  Act.  Also, 
the  interim  regulations  clarify  the 
procedures  for  shipments  brought  into 
the  United  States  by  express 
consignment  operators  or  carriers  and 
make  clear  that  all  shipments  carried 
into  the  United  States  by  express 
consignment  operators  or  carriers  are 
required  to  be  entered,  unless 
specifically  exempt  from  entry.  These 
interim  regulations  also  implement  the 
Customs  modernization  provisions  in 
the  North  American  Free  Trade 
Agreement  Implementation  Act 
exempting  from  entry  certain 
merchandise  (undeliverable  shipments, 
railway  freight  locomotives  and  cars, 
and  instruments  of  intemafional  traffic). 
DATES:  Interim  rule  effective  July  28. 
1994;  comments  must  be  received  on  or 
before  July  13,  1994. 
ADDRESSES:  Written  comments 
(preferably  in  triplicate)  must  be 
submitted  to  U.S.  Customs  Service. 
ATTN:  Regulations  Branch,  Franklin 
Court,  1301  Constitution  Avenue.  NW.. 
Washington.  DC  20229.  and  may  be 
inspected  at  the  Regulations  Branch. 
1099  14th  Street.  NW.,  suite  4000. 
Washington.  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  G.  Rosoff.  Office  of  Regulations 
and  Rulings.  (202-482-7040). 

SUPPLEMENTARY  INFORMATION: 

Background 

On  December  8.  1993.  the  President 
signed  into  law  Public  Law  103-182.  the 
North  American  Free  Trade  Agreement 
Implementation  Act  (107  Stat.  2057). 
Title  VI  of  this  Act.  popularly  known  as 
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prescribe  regulations  to 
these  provisions.  Sectior 
specifically  authorized  t 
diminish  any  of  the  doll4r 
referred  to  above. 

Section  651  of  the  Act 
ilollar  amounts  describee 
of  setting  maximum  doll  i 
below  which  the  Secreta 
authorized  to  make  the 
applicable,  authorized  t 
make  the  exemptions  ap 
amount  to  be  specified  i 
but  not  less  than  a 


same  basis. 

Secretary  to 
x  any  article 
ess  than  S50  in 
($100  if  the 

possessions) 
;n  countries  to 
Section 
to  admit 
article  the  value 
25  in  the  case 
articles 
er.  In  all  other 
ide  gift  sent 
country  to  a 

or  a 
icie 

),  the  Secretary' 
free  of  duty  and 
of  which  was 


I.e..  bona  fide 

articles,  and 
ptions  were 
hat  the 

in  the  country 
ported  by  one 
not  exceed  the 
,  the 

were  not  to  be 
lich 

a  single  order 
in  separate 
of  the 


orizcd  to 

plement 
321 

Secretary  to 

amounts 


ncreased  the 
and,  instead 
r  amounts 
y  was 
etcem.ptions 
Secretary  to 
licable  to  an 
regulations, 
statcdjamount.  That 


he: 


is,  the  amended  section  321  now 
provides  minimum  dollar  amounts  for 
the  exemptions. 

In  the  case  of  the  difference  between 
duty  actually  due  on  an  entry  and  the 
estimated  duties  deposited,  the  dollar 
amount  was  increased  to  a  minimum  of 
$20.  Also,  this  provision  was  changed  to 
authorize  Customs  to  apply  the 
exemption  to  the  total  of  duties,  fees, 
and  taxes,  instead  of  only  duties  and 
taxes,  as  had  been  the  case.  In  the  case 
of  bona  fide  gifts,  personal  or  household 
articles,  and  all  other  cases,  the  dollar 
amounts  were  respectively  increased  to 
$100  ($200.  if  the  gift  is  ft-om  one  of  the 
named  island  possessions),  $200,  and 
S200,  respectively. 

Section  651  removed  from  §321  the 
.specific  authorization  to,  by  regulation, 
diminish  any  of  the  dollar  amounts 
specified  in  the  provision.  Section  651 
retained  the  specific  authorization  in 
section  321  for  regulations  to  prescribe 
exceptions  to  any  exemption  whenever 
the  Secretary  finds  such  action  is 
consistent  with  the  purpose  of  the 
provisions  or  is  necessary  to  protect  the 
revenue  or  to  prevent  unlawful 
importations. 

The  provision  in  the  Customs 
Regulations  containing  the 
authorization  to  disregard  a  difference 
of  less  than  $10  between  the  duty 
actually  due  on  an  entry  and  the 
estimated  duties  deposited  is  found  in 
19  CFR  159.6.  The  provisions  in  the 
Customs  Regulations  pertaining  to  the 
administrative  exemption  for  bona  fide 
gifts  are  found  in  19  CFR  10.152  and 
145.32  and  the  provision  for  personal  or 
household  articles  is  found  in  19  CFR 
148.51  (see  also  §§  148.12,  148.64).  The 
provisions  in  the  Customs  Regulations 
pertaining  to  the  $5  administrative 
e.xemption  for  all  other  articles  are 
found  in  19  CFR  10.151  and  145.31. 
Conditions  for  the  exemptions  provided 
for  in  19  CFR  10.151  and  10.152  are 
currently  found  in  19  CFR  10.153. 

Provisions  pertaining  to  the 
administrative  exemptions  under 
section  321  are  also  found  in  part  128 
of  the  Customs  Regulations,  which 
relates  to  express  consignments.  Section 
128.24(d)  of  that  part  refers  to  low  value 
shipments  (i.e.,  shipments  valued  at  $5 
or  less)  and  provides  that  such 
shipments  must  be  segregated  from 
shipments  valued  at  more  than  $5  when 
the  special  informal  entry  procedures 
provided  for  in  part  128  are  used.  This 
provision  was  intended  to  cover  articles 
which  could  be  administratively 
exempted  from  duties  and  taxes  under 
section  321(a)(2)(C)  (see  T.D.  89-53, 
published  in  the  Federal  Register  on 
May  8.  1989  (54  FR  19.561)). 


These  interim  regulations  conform  tht> 
Customs  Regulations  to  the  changes 
made  to  section  321  by  section  651  of 
the  Act.  In  addition,  the  interim 
regulations  clarify  entry  procedures 
applicable  to  merchandise  subject  to 
section  321.  The  dollar  amounts 
currently  provided  for  in  19  CFR  10.151 
through  "10.153. 145.31,  145.32,  148.12. 
148.51,  148.64  and  159.6  are  changed  to 
the  minimums  provided  for  in  the 
amended  section  321. 

The  interim  regulations  amend  part 
143  to  clarify  the  procedures  for  entries 
of  shipments  qualifying  for  the 
administrative  exemptions  in  section 
321(a)(2).  Shipments  covered  in  section 
321(a)(2)  are  included  in  the 
merchandise  which  may  be  entered 
under  the  procedures  provided  for  by 
regulation  under  19  U.S.C.  1498.  That 
provision  authorizes  the  Secretary  of  the 
Treasury  to  prescribe  rules  and 
regulations  for  the  declaration  and  entry 
of  the  merchandise  described  in  the 
section.  Entries  which  may  be  provided 
for  by  regulation  under  section  1498  are 
distinguished  from  entries  which  are 
required  to  be  filed  under  19  U.S.C. 
1484  [i.e.,  formal  entries).  As  authorized 
by  section  1498,  these  amendments 
provide  that  the  person  who  may  make 
entry  of  shipments  covered  by  section 
321(a)(2)  is  the  owner,  purchaser,  or 
consignee  of  the  merchandise  or.  when 
appropriately  designated  by  one  of  these 
persons,  a  Customs  broker  licensed 
under  19  U.S.C.  1641.  Under  the  same 
authority,  an  amendment  to  part  143 
makes  it  clear  that  the  person  who  may 
make  entry  of  other  merchandise  [i.e.. 
merchandise  not  quaUfying  for  the 
administrative  exemptions  in  section 
321(a)(2))  which  qualifies  for  informal 
entry  is  the  owner  or  purchaser  of  the 
merchandise  or,  when  appropriately 
designated  by  the  owner,  purchaser,  or 
consignee  of  the  merchandise,  a 
Customs  broker  licensed  under  19 
U.S.C.  1641. 

A  corresponding  amendment  to  part 
111,  concerning  Customs  brokers,  is 
added  to  the  list  of  transactions  for 
which  a  broker's  license  is  not  required. 
The  new  provision  provides  that  a 
person  entering  merchandise  qualifying 
for  and  entered  under  the  informal  entry 
procedures  authorized  by  19  U.S.C. 
1498  is  not  required  to  be  licensed  as  a 
broker  unless  required  to  be  so  licensed 
by  regulations  issued  under  the 
authority  of  section  1498.  A  reference  to 
the  provision  included  in  part  143  is 
included  in  the  new  provision. 

Also  under  the  authority  of  19  U  S.C. 
1498,  amendments  are  made  to  part  143 
to  clearly  provide  the  procedures  for 
entries  of  the  merchandise  covered  in 
section  321(a)(2).  Shipments  of  sue  h 
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merchandise  may  be  entered  by 
presenting  the  bill  of  lading  (or  a 
manifest  listing  each  bill  of  lading)  or 
other  docimient  used  to  file  or  support 
entry.  Manifest  information  is  required 
consisting  of  the  country  of  origin  of  the 
merchandise,  shipper  name,  address 
and  country,  ultimate  consignee  name 
and  address,  specific  description  of  the 
merchandise,  quantity,  and  value.  Cross 
references  are  provided  to  section 
§§  148.12  and  148.62  to  make  it  clear 
that  entry  by  oral  declaration  continues 
to  be  allowed. 

No  amendment  to  the  regulations  is 
being  promulgated  at  this  time  to 
implement  the  new  subsection  (a)(3)  of 
section  321,  added  by  section  651  of  the 
Act.  This  provision  allows  Customs  to 
waive  the  collection  of  duties,  fees,  and 
taxes  due  on  entered  merchandise  when 
such  duties,  fees,  or  taxes  are  less  than 
S20,  in  order  to  avoid  expense  and 
inconvenience  to  the  Government 
disproportionate  to  the  amount  of 
revenue  that  would  otherwise  be 
collected.  Regulations  implementing 
this  provision  are  being  delayed 
pending  an  analysis  of  the  expense  and 
inconvenience  to  the  Government  in 
view  of  the  revenue  involved. 

Section  159.6,  authorizing  Customs  to 
disregard  a  difference  of  less  than  $10 
(now  $20  under  the  amended  section 
321(a)(1))  between  duties  deposited  and 
duties  actually  due  on  an  entry,  is 
amended  to  authorize  Customs  to  apply 
the  exemption  to  the  total  of  duties, 
fees,  and  taxes,  as  provided  for  in 
section  321(a)(1),  as  amended  by  section 
651  of  the  Act. 

Customs  also  is  making  amendments 
to  the  Customs  Regulations  in  part  128 
relating  to  express  consignments.  These 
amendments  are  intended  to  make  it 
clear  that  all  shipments  carried  into  the 
United  States  by  express  consignment 
operators  and  carriers  are  required  to  be 
entered,  unless  specifically  exempt  from 
entry. 

Basically,  a  3-Uer  approach  applies  to 
such  shipments.  That  is.  shipments 
valued  in  excess  of  $1250  are  required 
to  be  formally  entered,  as  provided  for 
under  19  U.S.C.  1484  in  parts  141,  142, 
and  143  (except  subpart  C)  of  the 
Customs  Regulations.  Shipments  valued 
between  $200  and  $1250  may  be  entered 
under  the  informal  entry  procedures,  as 
provided  for  under  19  U.S.C.  1498 
(unless  the  shipments  consist  of 
merchandise  which  may  not  be  entered 
under  those  procedures).  These 
procedures  consist  of  the  filing  of  a 
Customs  Form  3461,  either  modified  to 
cover  all  importations  under  the  special 
procedures  for  express  consignment 
operator  or  carrier  importations  or  all 
such  importations  on  a  daily  or  flight 


basis,  and  the  advance  filing  of  the 
manifest  information  provided  for  in  19 
CFR  128.21.  This  information  consists 
of  the  country  of  origin,  shipper  name, 
address  and  country,  ultimate  consignee 
name  and  address,  specific  description 
of  the  merchandise  and  the  tariff 
classification  of  the  merchandise, 
quantity,  shipping  weight,  and  value. 
An  entry  summary  (Customs  Form 
7501)  and  estimated  duties  are  required 
to  be  filed  with  Customs  within  10  days 
of  release  of  these  shipments. 

The  third  tier  is  for  shipments  valued 
at  $200  or  less.  These  shipments  also 
may  be  entered  under  the  informal  entry 
procedures,  as  provided  for  under  19 
U.S.C.  1498  (unless  the  shipments 
consist  of  merchandise  which  may  not 
be  entered  under  those  procedures).  The 
procedures  for  these  shipments  are  the 
same  as  those  for  the  second-tier 
shipments  (valued  between  $200  and 
$1250),  except  that  the  tariff 
classification  of  the  merchandise  is  not 
required  for  the  shipments  and  no  entry 
summary  or  estimated  duties  is  required 
to  be  filed. 

An  amendment  to  19  CFR  101.1, 
adding  a  definition  of  "shipment", 
makes  it  clear  that  the  monetary 
exemption  for  third-tier  shipments  is 
based  on  the  bill  of  lading  or  other 
evidence  used  to  file  or  support  entry, 
or  oral  declaration  when  apphcable.  For 
example,  if  the  document  used  to  file  or 
support  entry  is  an  individual  bill  of 
lading  to  the  ultimate  consignee  in  the 
United  States,  the  monetary  limitation  is 
applied  on  the  basis  of  the  value  of  the 
shipment  on  the  individual  bill  of 
lading.  This  is  so  whether  the  document 
used  to  file  or  support  entry  is  itself  the 
bill  of  lading  or  an  advance  manifest,  as 
described  in  19  CFR  128.21,  listing  each 
of  the  individual  bills  of  lading.  On  the 
other  hand,  if  the  document  used  to  file 
or  support  entry  is  a  master  bill  of 
lading  (as  opposed  to  each  individual 
bill  of  lading),  the  monetary  hmitation 
is  applied  on  the  basis  of  the  total  value 
of  the  shipments  on  the  master  bill  of 
lading.  The  same  is  true  of  the 
application  of  the  monetary  limitation 
in  section  321(a)(2)  for  other 
importations  (i.e.,  those  not  involving 
an  express  consignment  entity).  This  is 
so  because  the  definition  of  "shipment" 
is  for  general  purposes  in  chapter  I  of 
title  19  of  the  CFR,  unless  the  context 
of  the  term  requires  a  different  meaning 
(see  19  CFR  101.1). 

As  is  true  generally  under  these 
amendments,  the  person  who  may  make 
entry  for  the  shipments  valued  between 
$200  and  $1250  which  may  be  entered 
under  the  informal  entry  procedures  is 
the  owner  or  purchaser  of  the  shipment 
or,  when  appropriately  designated  by 


the  owner,  purchaser,  or  consignee  of 
the  shipment,  a  Customs  broker  licensed 
under  19  U.S.C.  1641.  The  person  who 
may  make  entry  for  the  shipments 
valued  $200  or  less  which  may  be 
entered  under  the  informal  entry 
procedures  is  the  owner,  purchaser,  or 
consignee  or,  when  appropriately 
designated  by  one  of  these  persons,  a 
Customs  broker  licensed  under  19 
U.S.C.  1641.  As  discussed  above,  the 
authority  for  this  distinction  is  that 
these  entries  are  made  under  19  U.S.C. 
1498  and  the  Secretary  of  the  Treasury 
is  specifically  authorized  to  prescribe 
rules  and  regulations  for  the  declaration 
and  entry  of  such  shipments. 

Amendments  are  also  made  to  part 
141.  Section  141.4  is  amended  to  clarify 
that  shipments  subject  to  the 
administrative  exemptions  under 
§  321(a)(2)  jnust  be  entered  under 
special  informal  entry  procedures  for 
lower  value  shipments.  Only 
merchandise  specifically  exempt  from 
entry  [i.e.,  so-called  intangibles,  under 
General  Note  13  (formerly  General  Note 
4),  HTSUS,  and  certain  vessels)  is 
exempt  fi-om  all  forms  of  entry.  Also,  a 
conforming  amendment  to  the  citation 
of  the  General  Note  in  §  141 .4  is 
necessary  because  of  the  redesignation 
of  the  General  Note  {i.e..  General  Note 
4.  HTSUS,  the  predecessor  to  General 
Note  13,  was  redesignated  as  General 
Note  13;  see  Presidential  Proclamation 
6641,  December  15,  1993.  pubHshed  in 
the  Federal  Register  on  December  20. 
1993  (58  FR  67032,  66867)). 

Undeliverable  Shipments 

The  North  American  Free  Trade 
Agreement  Implementation  Act 
amended  General  Note  4  (now  General 
Note  13)  by  adding  other  articles  which 
are  exempt  fi-om  entry  (section  681  of 
Pub.  L.  103-182).  The  newly  added 
articles  are  articles  which  are  returned 
as  undeliverable  to  the  United  States 
within  45  days  of  their  departure  from 
the  United  States.  The  articles  may  not 
have  left  the  custody  of  either  the  carrier 
or  foreign  customs  service  during  that 
time.  The  departure  from  the  United 
States  of  articles  for  which  the 
exemption  is  granted  may  not  be  treated 
as  satisfying  any  requirement  for 
exportation  in  order  to  receive  a  benefit 
from,  or  meet  an  obligation  to,  the 
United  States. 

The  amendment  to  §  141.4 
implements  this  provision.  The 
amendment  requires  the  person 
claiming  the  exemption  to  certify  that 
the  merchandise  complies  with  the 
provision.  In  addition,  the  amendment 
requires  the  person  claiming  the 
exemption  to  provide,  upon  request  by 
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Customs,  any  evidence  n<  cessary  to 
support  the  claim. 

Other  Exemptions  From  I  !ntry 

Section  681  of  the  Act  i  Iso  added  a 
provision  to  the  tariff  sch  idule 
exempting  from  entry  anc  release 
requirements  railway  loc(  motives 
(provided  for  in  headings  8601  and 
8602.  HTSUS)  and  railwa  r  freight  cars 
(provided  for  in  heading  (  606.HTSUS) 
on  which  no  duty  is  owef  (Additional 
U.S.  Note  1,  Chapter  86, 1-  TSUS).  Also, 
section  681  of  the  Act  pro  ,'ided  for  the 
addition  of  a  Note  to  Chaj:  ter  99. 
HTSUS,  under  which  cert  jin  Canadian 
railway  freight  cars  provic  ed  duty-free 
treatment  in  subheadings  )905.86.05 
ajid  9905.86.10,  HTSUS,  a  re  exempt 
from  entry  and  release  req  jirements. 
The  railway  freight  cars  p;  ovided  for  in 
subheading  9905.86.05,  H  TSUS.  are 
those  produced  before  Jul;   1,  1991,  or 
if  entered  after  July  1,  199  L  produced 
not  less  than  3  years  befor  ?  the  date  of 
importation,  and  providec  for  in 
heading  8606,  HTSUS.  Th ;  railway 
freight  cars  provided  for  ir  subheading 
9905.86.10.  HTSUS,  are  those  imported 
for  temporary  use  in  trans  )ortation  in 
the  United  States  and  cert  fied  by  the 
importer  to  be  exported  w  thin  1  year 
from  the  date  of  importaticm  and 
provided  for  in  heading  86  06,  HTSUS. 
In  the  case  of  both  Notes  (I  d  be  added 
to  chapter  86  and  99,  HTS  JS),  the 
Secretary  of  the  Treasury  i  >  authorized 
by  regulation  to  establish  a  ppropriate 
reporting  requirements  ana  to  require 
that  a  bond  be  posted  to  er  siu^e 
compliance. 

The  amendment  to  §  141 .4 
implements  these  provisio  is.  In  the  case 
of  railway  locomotives  anc  freight  cars 
which  are  exempt  from  enl  ry  on  the 
basis  that  no  duty  is  owed  an  them  and 
they  are  classified  in  headings  8601, 
8602,  or  8606,  HTSUS  (i.e.  vdthout 
reference  to  subheading  99 D5. 86.05  or 
9905.86.10,  HTSUS),  no  sp  Bcial 
evidentiary  requirement  is  imposed 
because  duty-free  treatmer  t  is  not 
conditioned  on  any  specia  condition 
(other  than  duty-free  status  because  of 
origin). 

In  the  case  of  railway  fre  ght  cars 
which  are  exempt  from  ent  ry  by  virtue 
of  subheading  9905.86.05  cr  9905.86.10. 
HTSUS,  because  there  are  (  onditions 
other  than  the  absence  of  d  uty  being 
owed  on  the  freight  cars,  tli  e 
amendment  contains  speci  il  evidentiary' 
requirements.  The  requirer  lents, 
concerning  the  time  of  pro<  uction  of  the 
freight  car  and  the  duratior  of  the  stay 
in  the  United  States  of  the  reight  car, 
shall  be  met  by  a  certificati  )n 
(documentary  or  electronic  .  subject  to 
Customs  verification.  In  th«  case  of  the 


requirement  to  export  the  freight  car 
within  1  year  from  the  date  of 
importation,  in  subheading  9905.86.10, 
HTSUS,  the  amendment  specifically 
provides  that  a  freight  car  admitted  into 
the  United  States  under  this  provision 
which  is  not  exported  within  the  1  year 
period  becomes  subject  to  entry  and  the 
payment  of  any  applicable  duties. 

As  authorized  by  the  statutory 
provision,  the  amendment  provides  that 
locomotives  and  freight  cars  described 
in  Additional  U.S.  Note  1  of  Chapter  86, 
HTSUS,  and  freight  cars  described  in 
subheading  9905.86.05  or  9905.86.10, 
HTSUS,  may  be  released  only  after  the 
importer  has  filed  a  bond  on  Customs 
Form  301,  containing  either  the  basic 
importation  and  entry  conditions  (19 
CFR  1 13.62)  or  the  international  carrier 
bond  conditions  (19  CFR  113.64). 
Amendments  to  19  CFR  123.12  are 
added  concerning  the  entry  of  foreign 
locomotives  and  equipment  in 
international  traffic,  to  add  references  to 
the  provisions  implementing  these 
provisions. 

Instruments  of  International  Traffic 

Section  681  of  the  Act  added  a 
provision  to  the  tariff  schedule 
exempting  from  formal  entry  procedures 
instruments  of  international  traffic,  such 
as  containers,  lift  vans,  rail  cars  and 
locomotives,  truck  cabs  and  trailers,  etc. 
The  provision  also  provided  for  the 
periodic  reporting  and  payment  of  fees 
associated  with  the  importation  of  such 
instruments  of  international  traffic. 

The  exemption  from  entry  for 
instruments  of  international  traffic  is 
already  provided  for  in  the  Customs 
Regulations  (see  19  CFR  10.41a).  There 
are  no  fees  associated  with  the 
importation  of  instruments  of 
international  traffic.  Therefore,  no 
substantive  amendment  to  the  Customs 
Regulations  is  necessary  to  implement 
this  provision.  However,  to  alert  the 
public  to  the  exemption  from  entry  for 
instruments  of  international  traffic,  a 
provision  is  added  referring  to  this 
exemption  frt»m  entry  and  19  CFR 
10.41a  in  the  list  of  exceptions  from  the 
general  rule  in  §  141.4. 

Accordingly,  Customs  is  promulgating 
on  an  interim  basis  amendments  as 
described  above  and  set  forth  below. 

Delayed  Effective  Date  and  Public 
Comment  Requirements 

The  agency  intends  that  these  interim 
regulations  become  effective  on  the  45th 
day  following  the  date  of  publication, 
i.e.,  15  days  after  the  close  of  the 
comment  period.  The  agency  believes  it 
has  good  cause  under  5  U.S.C.  553(d)  (1) 
and  (3)  of  the  Administrative  Procedure 
Act  (APA)  (5  U.S.C.  553)  to  promulgate 


interim  regulations  because  the 
regulations  provide  an  immediate 
benefit  to  both  the  Government  and  the 
public  by  increasing  exemptions  which 
already  exist.  These  interim  regulations 
are  intended  to  implement 
Congressional  intent  embodied  in  19 
U.S.C.  1321,  as  amended,  that  these 
exemptions,  when  granted,  should  exist 
at  statutory  minimiuns. 

Furthermore,  existing  rights  and 
obhgations  are  not  otherwise  changed. 
The  agency  believes  the  public  wants 
these  new  statutory  minimums  to 
become  effective  as  soon  as  possible  as 
the  public  should  benefit  from  the 
efficiencies  and  savings  resulting 
therefrom.  In  addition,  the  agency  does 
not  believe  the  public  needs  time  to 
conform  its  conduct  so  as  to  avoid 
violation  of  these  regulations.  The  due 
and  timely  execution  of  the  agency's 
responsibilities  would  be  unnecessarily 
impeded  by  a  time  consuming  notice 
and  comment  period.  The  agency 
believes  such  delay  is  unnecessary 
because  it  does  not  expect  the  public  to 
object  to  the  regulations  being 
promulgated  as  they  merely  provide  the 
relief  that  Congress  intended. 

Even  though,  based  on  the  discussion 
set  forth  above,  Customs  believes  the 
amendments  in  this  document  may  be 
promulgated  on  an  interim  basis  and 
could  be  effective  immediately.  Customs 
is  providing  a  45-day  delayed  effective 
date,  with  a  30  day  comment  period 
preceding  that  effective  date.  This 
represents  a  practical  compromise 
between  the  need  for  temporal  urgency 
and  the  desirability  of  public 
participation  in  the  rulemaking  process. 

In  the  spirit  of  the  APA,  the  agency  is 
soliciting  public  comment  regarding  its 
decision  to  promulgate  these  interim 
regulations  and  in  delaying  their 
effective  date  only  for  that  period  of 
time  necessary  to  review  any  relevant 
comments  regarding  that  decision. 
Unless  the  comments  show  that  there 
exists  good  cause  for  not  making  the 
regulations  effective  on  an  interim  basis, 
the  regulations  will  become  effective  on 
an  interim  basis  on  the  45th  day 
following  the  date  of  publication. 

Comments 

Consequently,  the  agency  hereby 
solicits  comments  on  both  the  substance 
of  these  regulations  and  their  intended 
effective  date.  The  comments  should 
clearly  state  whether  they  address  the 
substance  of  the  interim  rule  or  the 
agency's  determination  to  make  the  rule 
effective  on  an  interim  basis.  If,  based 
on  the  comments,  good  cause  is  shown 
that  the  regulations  should  not  become 
effective  on  an  interim  basis,  a 
document  will  be  issued  withdrawing 
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the  interim  regulations  before  their 
effective  date.  If  no  such  good  cause  is 
shown,  the  interim  regulations  will  go 
into  effect.  The  agency  will  then  be  able 
to  gain  experience  with  the  interim 
regulation,  fully  consider  substantive 
comments,  and  decide  whether  the 
interim  regulation  needs  amendment 
before  its  promulgation  as  a  final  rule. 

Consideration  will  be  given  to  any 
written  comments  (preferably  in 
triplicate)  that  are  timely  submitted  to 
Customs.  All  such  comments  received 
from  the  public  pursuant  to  this  notice 
of  rulemaking  will  be  available  for 
public  inspection  in  accordance  with 
the  Freedom  of  Information  Act  (5 
U.S.C.  552).  §  1.4,  Treasury  Department 
Regulations  (31  CFR  1.4),  and 
§  103.11(b),  Customs  Regulations  (19 
CFR  103.11(b)),  during  regular  business 
days  between  the  hours  of  9:00  a.m.  and 
4:30  p.m.  at  the  Regulations  Branch, 
1099  14th  Street,  NW.,  suite  4000, 
Washington.  DC. 

Regulatory  Flexibility  Act  and 
Executive  Order  12866 

Since  this  document  is  not  subject  to 
the  notice  and  public  procedure 
requirements  of  5  U.S.C.  553,  it  is  not 
subject  to  the  provisions  of  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.).  This  document  is  not  a 
"significant  regulatory  action"  under 
E.O 12866. 

Paperwork  Reduction  Act 

The  collections  of  information 
contained  in  this  interim  rulemaking 
were  previously  approved  by  the  Office 
of  Management  and  Budget  (0MB)  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1980  under  control 
numbers  1515-0069  (§§  128.21, 128.23, 
128.24)  and  1515-0065  (§§  141.4, 
143.23). 


Drafting  Information 

The  principal  author  of  this  document 
was  Russell  Berger,  Regulations  Branch, 
U.S.  Customs  Ser\'ice.  However, 
personnel  from  other  offices 
participated  in  its  development. 

List  of  Subjects 

19  CFR  Part  10 

Alterations.  Bonds,  Customs  duties 
nnd  inspection.  Exports,  Foreign 
relations.  Imports,  Preference  programs, 
Rep'^irs.  Reporting  and  recordkeeping 
reqi.;rements.  Trade  agreements. 

Hi  LFR  Part  101 

Customs  duties  and  inspection. 
Exports.  Imports,  Organization  and 
functions  (Government  agencies). 


19  CFR  Part  111 

Administrative  practice  and 
procedure.  Brokers,  Customs  duties  and 
inspection.  Imports. 

19  CFR  Part  123 

Administrative  practice  and 
procediu^,  Aircraft,  Bonds,  Canada, 
Customs  duties  and  inspection.  Imports, 
Mexico,  Reporting  and  recordkeeping 
requirements,  Trade  agreements. 
Vehicles,  Vessels. 

19  CFR  Part  128 

Carriers,  Couriers,  Customs  duties  and 
inspection,  Express  Consignments, 
Imports. 

19  CFR  Part  141 

Customs  duties  and  inspei:tion.  Entry 
procedures.  Invoices,  Reporting  and 
recordkeeping  requirements. 

19  CFR  Part  143 

Automated  broker  interface.  Customs 
duties  and  inspection.  Electronic  entry 
filing.  Imports,  Invoice  requirements. 

19  CFR  Part  145 

Customs  duties  and  inspection. 
Imports,  Postal  Service. 

19  CFR  Part  148 

Customs  duties  and  inspection, 
Reporting  and  recordkeeping 
requirements. 

19  CFR  Part  159 

Liquidation  of  entries  for 
merchandise.  Suspension  of  liquidation 
pending  disposition  of  American 
manufacturer's  cause  of  action. 

Amendments 

Title  19,  chapter  I.  parts  10. 101 .  m . 
123.  128,  141.  143.  145, 148.  and  159  of 
the  Customs  Regulations  (19  CFR  parts 
10,  101.  Ill,  123. 128,  141. 143.  145, 
148  and  159)  is  amended  as  set  forth 
below; 

PART  10— ARTICLES  CONDITIONALLY 
FREE,  SUBJECT  TO  A  REDUCED 
RATE,  ETC. 

1.  The  general  authority  for  part  10  is 
revised  to  read  as  follows,  and  the 
specific  section  authority  for  §§10.152 
and  10.153  is  removed: 


Aulhorify:  19  U.S.C.  66.  i;j02.  13:;i.  lAHi. 
1484.  1498,  1508.  1623,  lf.24: 

*  *  *  *  • 

2.  Part  10  is  amended  by  revising  the 
center  heading  preceding'§10.151  to 
read  as  follows: 

Importations  Not  Over  S200  And  Bona 
Fide  Gifts 

3.  Section  10.151  is  revised  to  read  as 
folhuvs: 


§  1 0. 1 51    Importations  not  over  $200. 

Subject  to  the  conditions  in  §  10.153 
of  this  part,  the  district  director  shall 
pass  free  of  duty  and  tax  any  shipment 
of  merchandise,  as  defined  in  §  101. l(o) 
of  this  chapter,  imported  by  one  person 
on  one  day  having  a  fair  retail  value,  as 
evidenced  by  the  bill  of  lading  (or  other 
document  filed  as  the  entry)  or  manifest 
listing  each  bill  of  lading,  in  the  country 
of  shipment  not  exceeding  $200,  unless 
he  has  reason  to  believe  that  the 
shipment  is  one  of  several  lots  covered 
by  a  single  order  or  contract  and  that  it 
was  sent  separately  for  the  express 
purpose  of  securing  fi-ee  entry  therefor 
or  of  avoiding  compliance  with  any 
pertinent  law  or  regulation. 
Merchandise  subject  to  this  exemption 
shall  be  entered  imder  the  informal 
entry  procedures  (see  subpart  C,  part 
143,  and  §§  128.24,  145.31,  148.12.  and 
148.62.  of  this  chapter). 

4.  Section  10.152  is  revised  to  read  as 
follows: 

§10.152    Bona-flde  gifts. 

Subject  to  the  conditions  in  §  10.153 
of  this  part,  the  district  director  shall 
pass  free  of  duty  and  tax  any  article  sent 
as  a  bona-fide  gift  from  a  person  in  a 
foreign  country  to  a  person  in  the 
United  States,  provided  that  the 
aggregate  fair  retail  value  in  the  country 
of  shipment  of  such  articles  received  by 
one  person  on  one  day  does  not  exceed 
$100  or,  in  the  case  of  articles  sent  from 
a  person  in  the  Virgin  Islands,  Guam, 
and  American  Samoa.  $200.  Articles 
subject  to  this  exemption  shall  be 
entered  under  the  informal  entry 
procedures  (see  subpart  C,  part  143,  and 
§§  145.32,  148.12,  148.51,  and  148.64.  of 
this  chapter).  An  article  is  "sent"  for 
purposes  of  this  section  if  it  is  conveved 
in  any  manner  other  than  on  the  person 
or  in  the  accompanied  or 
unaccompanied  baggage  of  the  donor  or 
donee. 

5.  Section  10.153  is  ajnended  by 
removing  the  references  to  "S50'"and 
"$100"  wherever  appearing  in 
paragraphs  (b).  (d)(2).  (d)(3)  and  (0.  and 
by  adding  in  place  thereof,  respectivelv. 
"SlOO "and  "S200 '. 

PART  101— GENERAL  PROVISIONS 


1.  The  authority  for  part  101  is  reVised 
to  read  as  set  forth  below,  and  the 
authority  citations  following  §§1011 
and  101.4  are  removed. 

Authority:  3  L '.S.C.  301;  19  L"  S  C.  2.  fif.. 
n'02  (General  Note  17.  Harmonized  Ti,:::f 
.S(  hediili!  of  the  I'nired  States).  itC'.l,  ^f^J■; 

2.  ScH-tion  101.1  is  amended  by 
adding  a  new  paragraph  (o)  to  read  u- 
folJows; 
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§101.1    Definitions. 

«        *        «        * 

(o)  Shipment.  "Shipment 
merchandise  described  on 
lading  or  other  document 
support  entry,  or  in  the  oral 
when  applicable. 


tie 
ui  ed 


PART  111— CUSTOMS  BROKERS 


1.  The  general  authority  f  )r 
and  the  specific  section  auti  lority 
§  111.3,  are  revised  to  read 


cS 


Authority:  19  U.S.C.  66. 1202 
Note  17,  Harmonized  Tariff 
United  States  (HTSUS)).  1624 


part  111. 

for 
follows: 

(General 

ule  of  the 
641. 


Scfed 


Section  111.3  also  issued 
U.S.C.  1484. 1498; 


inder 19 


2.  Section  111.3  is  amend  sd  by 
adding  a  new  paragraph  (e)  io  read  as 
follows: 

§  1 1 1 .3    Transactions  for  whic^i  license  Is 
not  required. 


entering 
ind  entered 
pr  jcedures 
is  not 
iroker, 

under 
under 


149  i 


(e)  Informal  entries.  A  perfeon 
merchandise  qualifying  for 
under,  the  informal  entry 
authorized  by  19  U.S.C.  1 
required  to  be  licensed  as  a 
unless  required  to  be  so  licehsed 
§  143.26  of  this  chapter,  issued 
the  authority  of  19  U.S.C.  1^8. 

PART  123— CUSTOMS  RELATIONS 
WITH  CANADA  AND  MEXICO 

1.  The  general  authority  fc  r  part  123, 
and  the  specific  section  auth  ority  for 
§§  123.12-123.18.  are  revise^  to  read  as 
follows: 

Authority:  19  U.S.C.  66, 1202  (General 
Note  17,  Harmonized  Tariff  Schidule  of  the 
United  States  (HTSUS)).  1431,  i|b24; 

•         *         •         •         • 

Sections  123.12  also  issuejl  under  19 
U.S.C.  1202  (Chapter  86.  Additional 
U.S.  Note  1,  HTSUS),  1322; 

Sections  123.13-123.18  al 
under  19  U.S.C.  1322; 


2.  Section  123.12  is  amen 
revising  the  first  sentence,  n 
of  paragraphs  (a)(1)  and  (a 
revising  paragraph  (b).  to 
follows: 


}(2) 
read 
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means  the 
bill  of 
to  file  or 
declaration 


o  issued 


c  ed  by 
e  spectively, 
and  by 


as 


§  123.12    Entry  of  foreign  locomotives  and 
equipment  in  international  traff  c. 

(a)  •  •  * 

(1)  On  inward  trip.  Unless 
entered  and  cleared  through 
into  the  United  States,  or  un 
from  entry  as  provided  in  §  1 
of  this  chapter,  a  foreign  1 
shall  be  used  on  the  inward 
connection  with  taking  the  i 
train  to  the  last  place  in  a 


coiit 


formally 
Customs 
ess  exempt 
41.4(b)(4) 
occ  motive 
rip  only  in 
iibound 
inuous 


haul,  including  the  switching  of  cars 
which  it  has  hauled  into  the  United 
States.  *  *  * 

(2)  On  outward  trip.  Unless  formally 
entered  and  cleared  through  Customs 
into  the  United  States,  or  unless  exempt 
from  entry  as  provided  in  §  141.4(b)(4) 
of  this  chapter,  foreign  locomotives  may 
be  used  on  the  outward  trip  only  in 
connection  with  through  trains  crossing 
the  boundary,  including  switching  to 
make  up  such  trains.  *  *  • 

(b)  Admission  of  empty  equipment. 
Empty  foreign  railroad  equipment  shall 
be  admitted  to  the  United  States  without 
formal  entry  and  payment  of  duty  only 
if: 

(1)  The  passengers  or  goods  to  be 
loaded  are  to  be  transported  directly  to 
or  through  a  foreign  country;  or 

(2)  The  equipment  is  exempt  from 
entry  as  provided  in  §  141.4(b)(4)  of  this 
chapter. 


PART  128— EXPRESS 
CONSIGNMENTS 

1.  The  authority  for  part  128  is  revised 
to  read  as  follows: 

Authority:  19  U.S.C.  66, 1202  (General 
Note  17,  Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS)),  1321. 1484. 1498. 
1551, 1555, 1556. 1565,  1624. 

2.  Section  128.21  is  amended  by 
revising  paragraph  (a)(4)  to  read  as 
follows: 

§128.21    Manifest  requirements. 

(a)  Additional  information.  *   *  * 

(4)  Specific  description  of  the 
merchandise,  and  under  the  following 
conditions,  the  Harmonized  Tariff 
Schedule  of  the  United  States  (HTSUS) 
subheading  number: 

(i)  If  the  merchandise  is  required  to  be 
formally  entered  as  provided  in 
§128.25;  or 

(ii)  If  the  merchandise  is  eligible  for, 
and  is  entered  under,  the  informal  entry 
procedures  as  provided  in  §  128.24,  but 
may  not  be  passed  free  of  duty  and  tax 
as  consisting  of  a  shipment  of 
merchandise  imported  by  one  person  on 
one  day  having  a  fair  retail  value  in  the 
country  of  shipment  not  exceeding 
$200,  as  provided  in  §  128.24(e). 
«        *        •        «        • 

3.  Section  128.23  is  revised  to  read  as 
follows: 

§128.23    Entry  requirements. 

(a)  General  rule.  Except  as  provided  in 
paragraph  (c)  of  this  section,  all  articles 
carried  by  an  express  consigrunent 
entity  shall  be  entered  by  a  person  with 
the  right  to  file  entry. 

(b)  Procedures — (1)  General.  All 
express  consignment  entities  utilizing 


the  procedures  in  this  part  shall  comply 
with  the  requirements  of  the  Customs? 
Automated  Commercial  System  (ACS). 
These  requirements  include  those  under 
the  Automated  Manifest  System  (AMS). 
Cargo  Selectivity,  Statement  Processing, 
the  Automated  Broker  Interface  System 
(ABI),  and  enhancements  of  ACS. 

(2)  Entry  number.  All  entry  numbers 
must  be  furnished  to  Customs  in  a 
Customs  approved  bar  coded  readable 
format  in  order  to  assist  in  the 
processing  of  express  consignment  cargo 
under  the  Customs  Automated 
Commercial  System  (ACS). 

(3)  Paper  entry  document  waiver.  The 
district  director  is  authorized,  at  the 
time  of  entry,  to  accept  the  appropriate 
electronic  equivalent  in  lieu  of  entry 
documents  for  those  entries  designated 
as  not  requiring  examination  or  review 
when  the  advance  manifest 
requirements  of  §  128.21(a)  of  this  part 
have  been  met. 

(c)  Exception.  Articles  specifically 
exempt  from  entry  by  §  141.4(b)  of  this 
chapter  need  not  satisfy  the  general  rule 
as  set  forth  in  paragraph  (a)  of  this 
section. 

4.  Section  128.24  is  amended  by 
revising  the  last  sentence  of  paragraph 
(b),  and  the  first  sentence  of  paragraph 
(c),  and  by  revising  paragraphs  (d)  and 
(e)  to  read  as  follows: 

§  1 28.24    Informal  entry  procedures. 

*  *  fk  *  * 

(b)  Procedures.  *  *  *  The  party  who 
may  make  entry  under  §  143.26  of  this 
chapter  may  submit  a  copy  of  the 
invoice  or  the  advance  manifest  as 
described  in  §  128.21  in  Heu  of  other 
control  documents. 

(c)  Alternative  procedure.  The  party 
who  may  make  entry  under  §  143.26  of 
this  chapter  may  be  required  to  submit 
an  individual  Customs  Form  3461 
covering  the  eligible  shipments  on  a 
daily  basis  or  by  flight  basis.  *  *  * 

(d)  Entry  summary.  An  entry 
summary  (Customs  Form  7501)  must  be 
presented  in  proper  form,  and  estimated 
duties  deposited  within  10  days  of  the 
release  of  the  merchandise  under  either 
the  regular  or  alternative  procedure 
described  in  this  section.  However,  see 
paragraph  (e)  of  this  section  if  the 
shipment  is  valued  at  $200  or  less. 

(e)  Shipments  valued  at  $200  or  less. 
Shipments  valued  at  $200  or  less 
meeting  the  requirements  of  §  10.151  of 
this  chapter  shall  be  passed  free  of  duty 
and  tax.  Such  shipments  must  be 
segregated  from  shipments  valued  at 
more  than  $200  if  an  advance  manifest 
is  used  as  the  entry  document,  as 
provided  for  in  §  128.21.  If  such  an 
advance  manifest  is  used  as  the  entry 
document,  the  following  are  not  J 


required  to  be  provided  for  shipments 
qualifying  under  this  paragraph: 

(1)  the  Harmonized  Tariff  Schedule 
of  the  United  States  (HTSUS) 
subheading  number  (see  §  128, 21(a)(4)); 
and 

(2)  An  entry  summary  (see  paragraph 
(d)  of  this  section). 

5.  Section  128.25  is  revised  to  read  as 
follows: 

§  128.25    Formal  entry  procedures. 

Formal  entry,  as  provided  for  under 
19  U.S.C.  1484  in  parts  141,  142,  and 
143  (except  for  subpart  C),  of  this 
chapter,  is  required  for  all  shipments 
exceeding  the  monetary  limitation  for 
informal  entry  (see  §  128.24)  and  any 
shipment  for  which  the  informal  entry 
procedures  may  not  be  used  (see 
§128.24). 

§128.26    [Removed] 

6.  Seclion  128.26  is  removed. 

PART  141— ENTRY  OF  MERCHANDISE 

1.  The  general  authority  for  part  141 
continues  to  read  as  follows,  and  the 
specific  section  authority  for  §  141.4  is 
revised  to  read  as  follows: 

Authority:  19  U.S.C,  66,  1448.  1484,  1024. 

*  •  *  »  » 

Section  141.4  also  issued  under  19  U  S  C. 
1202  (General  Note  13:  Chapter  86, 
Additional  U.S.  Note  1;  Chapter  89, 
Additional  U.S.  Note  1;  Chapter  98, 
Subchspfer  III,  U.S.  Note  4;  Chapter  99, 
Subchapter  V,  U.S.  Note  9,  Harmonized 
Tariff  Schedules  of  the  United  Slates  ' 
(HTSUS)).  1498: 

*  *         »         •         * 

2,  Section  141.4  is  revised  to  read  as 
follows: 

§  141.4    Entry  required. 

(a)  General.  All  merchandise 
imported  into  the  United  States  is 
required  to  be  entered,  unless 
specifically  excepted. 

(b)  Exceptions.  The  following  are  the 
exceptions  to  the  general  rule: 

(1)  The  exemptions  fisted  in  General 
Note  13  to  the  Harmonized  Tariff 
Schedule  of  the  United  States  (HTSUS). 

(2)  Vessels  (not  including  vessels 
classified  in  headings  8903  and  8907 
and  subheadings  8905.90.10  and 
8906.00.10  or  in  Chapter  98,  HTSUS, 
such  as  under  subheadings  9804.00.35 
or  9813.00.35).  See  also  Chapter  89. 
Additional  U.S.  Note  1,  HTSUS. 

(3)  Instruments  of  international  traffic 
doscribed  in  §  10.41a  of  this  chapter, 
under  the  conditions  provided  for  in 
that  section.  See  also  Chapter  98. 
Subchapter  III.  U.S.  Note  4,  HTSU.S. 

(4)  Railwav  locomotives  classified  in 
heading  8601  or  8602.  HTSUS,  and 
freight  cars  classified  in  heading  8fiOG, 
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HTSUS,  on  which  no  duty  is  owed  (see 
paragraph  (d)  of  this  section).  See 
Chapter  86,  Additional  U.S.  Note  1. 
HTSUS;  Chapter  99,  Subchapter  V,  U.S. 
Note  9,  HTSUS;  see  also  19  CFR  part 
123  for  reporting  requirements  for 
railway  equipment  brought  into  the 
United  States  from  Canada  or  Mexico. 

(c)  Undeliverable  articles.  The 
exemption  from  entry  for  undeliverable 
articles  under  General  Note  13(e). 
HTSUS.  is  subject  to  the  following 
conditions: 

(1)  The  person  claiming  the 
exemption  must  submit  a  certification 
(documentary  or  electronic)  that: 

(i)  The  merchandise  was  intended  to 
be  exported  to  a  foreign  country; 

(ii)  The  merchandise  is  being  returned 
within  45  days  of  departure  from  the 
United  States; 

(iii)  The  merchandise  did  not  leave 
the  custody  of  the  carrier  or  foreign 
customs; 

(iv)  The  merchandise  is  being 
returned  to  the  United  States  because  it 
was  undeliverable  to  the  foreign 
consignee;  and 

(v)  The  merchandise  was  not  sent 
abroad  to  receive  benefit  from,  or  fulfill 
obligations  to,  the  United  States  as  a 
result  of  exportation. 

(2)  Upon  request  by  Customs,  the 
person  claiming  the  exemption  shall 
provide  evidence  required  to  support 
the  claim  for  exemption. 

(d)  Railway  locomotives  and  freight 
cars.  To  be  excepted  from  entry,  railway 
locomotives  and  freight  cars  described 
in  Additional  U.S.  Note  1  of  Chapter  86. 
HTSUS.  and  railway  freight  cars  from 
Canada  described  in  subheading 
9905.86.05  or  9905.86.10.  HTSUS,  are 
subject  to  the  following  requirements,  as 
applicable: 

(1)  For  a  railway  freight  car  described 
in  subheading  9905.86.05,  HTSUS.  the 
importer  shall  certify,  subject  to 
Customs  verification,  that  the  freight  car 
was  produced  before  July  1,  1991,  or  if 
admitted  after  July  1,  1994,  that  the 
freight  car  was  produced  not  less  than 

3  years  before  the  date  of  importation; 

(2)  For  a  railway  freight  car  described 
in  subheading  9905.86.10,  HTSUS,  the 
importer  shall  certify,  subject  to 
Customs  verification,  that  the  freight  car 
will  be  exported  within  1  yoar  from  the 
date  of  importation.  (Any  railway  freight 
car  admitted  into  the  United  States 
under  this  provision  which  is  not 
exported  within  the  1-year  period 
becomes  subject  to  entry  and  the 
payment  of  any  applicable  duties.); 

(3)  For  railway  locomotives  and 
freight  cars  described  in  Additional  U.S. 
Note  1  of  Chapter  86,  HTSUS,  and 
railway  freight  cars  described  in 
.subheading  9905.86.05  or  9905  86.10. 


HTSUS,  to  be  released  in  accordance 
with  paragraph  (b)(4)  of  this  section,  the 
importer  shall  first  file  a  bond  on 
Customs  Form  301,  containing  the  bond 
conditions  set  forth  in  either  §  113.62  or 
113.64  of  this  chapter. 

(e)  Informal  entry'.  Merchandise 
qualifying  for  informal  entry  by 
regulation,  pursuant  to  19  U.S.C.  1498. 
is  exempt  from  formal  entry  under  19 
U.S.C.  1484  and  this  part,  but  must  be 
entered  as  required  under  applicable 
regulations  (see  part  143,  subpart  C,  and 
§§  10.151  through  10.153.  128.24, 
145.31,  145.32,  148.12,  148.13.  148.51. 
and  148.62  of  this  chapter). 

PART  143— SPECIAL  ENTRY 
PROCEDURES 

1.  The  authority  for  part  143 
continues  to  read  as  follows: 

Authority:  19  U  S.C.  66,  1481,  1484.  1498. 
1624. 

2.  Section  143.21  is  amended  by 
adding  a  paragraph  (1)  to  read  as  " 
follows: 

§  143.21    Merchandise  eligible  for  informal 
entry. 

•         •         •         •         • 

(1)  Shipments  of  merchandise 
qualifying  for  the  administrative 
exemptions  under  19  U.S.C.  1321(a)(2) 
and  provided  for  in — 

(1)  Section  10.151  or  14531  of  this 
chapter  (certain  importations  not 
exceeding  $200  in  value); 

(2)  Section  10.152  or  145.32  of  this 
chapter  (certain  bona-fide  gifts  not 
exceeding  $100  in  value  ($200  in  the 
case  of  articles  sent  from  a  person  in  the 
Virgin  Islands,  Guam,  or  American 
Samoa));  or 

(3)  Section  148.51  or  148.64  of  this 
chapter  (certain  personal  or  household 
articles  not  exceeding  $200  in  value). 

3.  Section  143.23  is  amended  by 
adding  two  new  paragraphs  (i)  and  (jj  to 
read  as  follows: 

§143.23    Form  of  entry. 

•         *         «         «         ♦ 

(i)  A  shipment  of  merchandise  not 
exceeding  $1250  in  value  which  is 
imported  by  an  express  consignment 
operator  or  carrier  and  which  meets  the 
requirements  in  §  128.24  of  this  chapter 
may  be  entered  as  provided  in  that 
section. 

(j)  Except  for  mail  importations  (sec 
§§  145.31  and  145.32  of  this  chaptri).  or 
in  the  case  of  personal  written  or  oral 
declarations  (see  §§  148.12,  148.13  and 
148.62  of  this  chapter),  a  shipment  of 
merchandise  not  exceeding  $200  in 
value  which  qualifies  for  infonnal  entry 
under  19  U.S.C.  1498  and  meets  the 
requiren)»;nts  in  §10.151  or  §10.1^1' of 
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this  chapter  may  be  enterec 
presenting  the  bill  of  ladinj 
manifest  listing  each  bill  o 
§§10.151,  10.152  and  128 
chapter).  The  following  in 
required  to  be  filed  as  a  par 
entry: 

(1)  Country  of  origin  of  tlie 
merchandise; 

(2)  Shipper  name,  addresj  and 
country; 

(3)  Ultimate  consignee  natne  and 
address; 

(4)  Specific  description  o  the 
merchandise; 

(5)  Quantity;  and 

(6)  Value. 
4.  Section  143.26  is  addeq  to  read  as 

follows: 


§143.26    Party  who  may  mak^  informal 
entry  of  merchandise. 

(a)  Shipments  valued  bet\^een 
and  $1250.  A  shipment  of 
valued  between  $200  and  $^250 
qualifies  for  informal  entry 
U.S.C.  1498  may  be  entered 
owner  or  purchaser  of  the  si 
when  appropriately  designa  ed 
owner,  purchaser,  or  consigi  lee 
shipment,  a  Customs  broker 
under  19  U.S.C.  1641 

(b)  Shipments  valued  at  $. 
A  shipment  of  merchandise 
$200  or  less  which  qualifies 
entry  under  19  U.S.C.  1498 
the  requirements  in  19  U.S. 
(see  §§10.151, 10.152, 10. 
145.32,  148.51,  148.64.  of  th 
may  be  entered  by  the  owne: 
or  consignee  of  the  shipmen 
appropriately  designated  by 
persons,  a  Customs  broker  li 
under  19  U.S.C.  1641 


;n 


.153 


PART  145— MAIL  IMPORTA   IONS 

1.  The  general  authority  for  part  145 
is  revised  to  read  as  follows: 

Authority:  19  U.S.C.  66,  1202   General 
Note  17,  Harmonized  Tariff  Sr.hjdule  of  the 
United  States  (HTSUS)).  1624 
•         *         «         »         « 

2.  Section  145.31  is  revise!  to  read  as 
follows: 


$200 
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§145.31 
value. 


Importations  not  ovei  S200  in 


The  district  director  shall 
duty  and  tax,  without 
entry  as  provided  for  in  §  14 
packages  containing  merchaiid 
having  an  aggregate  fair  retai 
the  country  of  shipment  of 
$200,  subject  to  the  requirements 
forth  in  §§10.151  and  10.15 
chapter. 

3.  Section  145.32  is  revise4  to  read  as 
follows: 


not 


lass  free  of 
prepai  ng  an 
12, 
ise 

value  in 
over 
set 
of  this 


§145.32    Bona-fide  gifts. 

The  district  director  shall  pass  free  of 
duty  and  ta.x,  without  preparing  an 
entry  as  provided  for  in  §  145.12, 
articles  sent  as  bona-fide  gifts  from 
persons  in  foreign  countries  to  persons 
in  the  United  States  having  an  aggregate 
fair  retail  value  in  the  country  of 
shipment  not  exceeding  $100  ($200,  in 
the  case  of  articles  sent  from  persons  in 
the  Virgin  Islands,  Guam,  and  American 
Samoa),  subject  to  the  requirements  set 
forth  in  §§  10.152  and  10.153  of  this 
chapter. 

PART  148— PERSONAL 
DECLARATIONS  AND  EXEMPTIONS 

1.  The  general  authority  for  part  148 
is  revised,  and  the  specific  section 
authority  for  §§  148.43, 148.51, 148.63, 
148.64  and  148.74  continues,  to  read  as 
follows: 

Authorit>':  19  U.S.C.  66.  1496,  1498,  1624. 
The  provisions  of  this  part,  except  for  subpart 
C,  are  also  issued  under  19  U.S.C.  1202 
(General  Note  17,  Harmonized  Tariff 
Schedule  of  the  United  States  (HTSUS)): 
*         »         »         •         » 

Sections  148.43,  148.51,  148.63,  148.64 
and  148.74  also  issued  under  19  U.S.C.  1321; 


§§  148.12, 148.51, 148.64    [Amended] 

2.  Sections  148.12(b)(2)(ii). 
148.51(b)(1),  and  148.64(b)(1)  are 
amended  by  removing  the  reference  to 
"$25"  where  appearing  therein,  and  by 
adding  in  its  place  "$200". 

PART  159— LIQUIDATION  OF  DUTIES 

1.  The  authority  for  part  159 
continues  to  read  as  follows: 

Authority:  19  U.S.C.  66,  1500,  1624. 
Subpart  C  also  issued  under  31  U.S.C.  5151. 
Additional  uuthority  and  statutes  interpreted 
or  applied  are  cited  in  the  text  or  following 
the  sections  affected. 

2.  Section  159.6  is  amended  by    ' 
removing  the  references  to  "$10"  and 
"duties"  wherever  appearing  in 
paragraphs  (a),  (b)  and  (c).  and  by 
adding  in  place  thereof,  respectively, 
"$20'.',  and  "duties,  fees,  and  taxes"; 
cmd  by  revising  paragraph  (d)  to  read  as 
follows: 

§  159.6    Difference  between  liquidated 
duties  and  estimated  duties. 


(d)  Customs  duties  and  fees  and 
internal  revenue  taxes  netted  for  $20 
limit.  The  assessments  of  Customs 
duties  and  fees  and  internal  revenue 
taxes  shall  be  separately  stated  on  the 
entry  at  the  time  of  liquidation,  but  the 
amounts  of  any  differences  shall  be 


netted  when  applying  the  $20  minimum 
for  issuance  of  a  bill  or  refund  check. 
George  J.  Weise, 
Commissioner  of  Customs. 
Approved:  May  26,  1994. 
John  P.  Simpson, 

Deputy  Assistant  Secretary  of  the  Treasury. 
(FR  Doc.  94-14255  Filed  6-8-94;  4:40  pm] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Adnfiinistration 

23  CFR  Part  660 
[FHWA  Docket  No.  93-16] 
RIN2125-AD13 

Forest  Highway  Portion  of  Public 
Lands  Highway  Program 

AGENCY:  Federal  Highway 
Administration  (FHWA),  DOT. 
ACTION:  Final  rule. 

summary:  The  FHWA  is  issuing  revised 
Forest  Highway  (FH)  Program 
regulations  to  conform  to  the 
requirements  of  the  Intermodal  Surface 
Transportation  Efficiency  Act  of  1991 
(ISTEA).  Section  1032  of  the  ISTEA 
amends,  among  other  things,  23  United 
States  Code  (U.S.C.)  202  and  204  to 
combine  the  FH  category  with  the 
public  lands  highway  category.  The 
revised  regulation  will  ensure 
expeditious  and  proper  allocation  of 
funds  to  provide  public  road  access  to 
the  National  Forest  System  (NFS). 
EFFECTIVE  DATE:  July  13,  1994. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Allen  W.  Burden,  Chief,  Program  and 
Administration  Division.  Federal  Lands 
Highway  Office,  (202)  366-9488,  Mr. 
Curtis  L.  Page,  Forest  Highway  Program 
Engineer,  Federal  Lands  Highway 
Office,  (202)  366-9489,  or  Mr.  Wilbert 
Baccus,  Office  of  the  Chief  Counsel. 
(202)  366-1396,  FHWA,  400  Seventh 
Street.  SW.,  Washington,  DC  20590. 
Office  hours  are  from  7:45  a.m.  to  4 
p.m.,  e.t.,  Monday  through  Friday, 
except  legal  Federal  holidays. 
SUPPLEMENTARY  INFORMATION:  On 
December  18, 1991,  the  President  signed 
the  ISTEA,  Public  Law  102-240,  105 
Stat.  1914.  Section  1032  of  the  ISTEA 
amends  23  U.S.C.  202  and  204  by, 
among  other  things,  incorporating  new 
planning  provisions,  including 
metropolitan  and  statewide 
transportation  plan  requirements; 
establishing  management  systems 
provisions,  including  highway  safety, 
bridges  on  and  off  Federal-aid 
highways,  and  highway  pavements; 
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adding  and  revising  dfifinitions  for  key 
terms  relating  to  the  Federal  Lands 
Highway  Program;  and  modifying 
existing  allocation  procedures. 

The  primary  purpose  of  the  Federal 
Lands  Highway  Program  is  to  provide 
public  road  funding  to  serve  the  Federal 
Isnds  outside  State  or  local  government 
responsibility.  Typically,  the  facilities 
serve  recreational  travel  and  tourism, 
protect  and  enhance  natural  resources, 
provide  sustained  economic 
development  in  rural  areas,  and  provide 
needfid  transportation  for  Native 
Americans. 

The  FHWA's  partnership  with  the 
Forest  Service  (FS)  began  in  1916  when 
the  Federal-Aid  Road  Act  appropriated 
funds  for  the  construction  and 
maintenance  of  roads  and  frails  serving 
the  national  forests.  There  are  currently 
over  25.000  miles  of  FHs,  on  State  and' 
local  Ir.iiisportation  systems,  serving 
191  ni:iiion  acres  of  national  forest 
lands  in  4U  States  plus  Puerto  Rico. 
TTiese  roads  connect  to  the 
approximately  370,000  miles  of  forest 
development  roads  that  are  under  the 
jurisdiction  of  the  FS.  The  fi.scal  vear 
1994  (FY  94)  authorizuition  for  FHs  was 
$113  million.  On  October  5.  1993,  the 
FHWA  published  a  notice  of  proposed 
rulemaking  (NPRA'I)  in  the  Federal 
Register  (58  FR  51794).  The  following 
discussion  addresses  comments  to  the 
NPRM  which  were  provided  to  the 
FFIVVA. 

Development  of  Regulations 

The  final  rule  was  developed  by  an 
i.nteragencv  task  force  of  the  FHU'A  and 
the  FS.  The  FHWA  and  the  FS 
considered  the  comments  received  to 
the  Docket  for  the  regulation  in 
developing  the  revisir^s  Jo  the  NPRM 
for  the  final  rule. 

Relationship  to  Interim  Guidance 
Issued  December  25. 1091 

On  December  26,  1991.  the  FHWA 
issued  interim  guidance  to  aid  States 
and  the  FS  in  complying  with  the  new 
Jrgislntive  retjuirements.  The  guidance 
was  developed  in  consultation  with  FS 
headquarters  staff  and  published  in  ihn 
Federal  Regi.ster  at  57  FR  14880  on 
April  23,  1992.  This  interim  guidance  is 
superseded  by  this  regulation. 

Conformance 

This  final  rule  is  in  accordance  with 
part  450  of  this  title. 

Written  Comments  Received  to  the 
Docket 

Six  commenlers  submitted  29 
comments  to  the  Docket  regarding  the 
NPRM.  One  Federal  agency  and  five 
State  highway  agencies  (SHAs) 


commented  on  the  NPRM.  The  majority 
of  commenters  offered  specific 
suggestions  for  revisions.  Some  al.so 
offered  minor  editorial  corrections  and 
text  enhancements.  Most  of  the 
significant  comments  were  directed  at 
§660.105 — Planning  and  route 
designation— and  at  §660.107— 
Allocations.  All  comments  were 
considered  and  have  been 
accommodated  to  the  extent  practical. 
In  response  to  these  comments,  the 
FHWA  has  developed  a  final  rule.  A 
summarj'  of  the  specific  responses  to 
comments  raised  on  individual  sections 
of  the  NPRM  follows: 

Section-by-Section  Analysis 

Section  660.101     Purpose 

Comment:  One  commenter  expressed 
the  need  to  better  describe  the 
importance  of  the  FH  Program  for  access 
to  and  management  of  the  NFS  and  its 
role  as  an  integral  part  of  the  Federal 
Lands  Highway  Program. 

Response:  This  section  was  expanded 
to  better  describe  how  the  FH  Program 
enhances  local,  regional,  and  national 
benefits  of  FHs  funded  under  the  Public 
Lands  Highway  category  of  the 
coordinated  Federal  Lands  Highway 
Program.  The  FH  Program  provides  safe 
and  adequate  transportation  access  to 
and  through  National  Forest  System 
(NFS)  lands  for  visitors,  recreationists. 
resourt  e  users,  and  others  which  is  not 
met  by  other  transportation  progran-s. 
assists  rural  and  commu.nity  econcjmic 
deveiiipment.  and  promotes  to!;ri^Tn  and 
f.'^avel. 

Section  660.103    Definitions 

Comment:  One  commenter  suggested 
that  the  definition  of  "public  authority" 
be  modified  so  that  a  public  aulhority 
would  be  required  to  meet  all 
authorities  noted  in  the  NPRM 
definition  by  changing  the  "or" 
condition  to  an  "and"  condition 
regarding  the  public  authority's 
aulhority  to  finance,  build,  operate,  "or" 
maintain  toll  or  toll-free  f.iciliticjs. 

Response:  Because  this  definition  is  a 
title  23,  U.S.C,  definition,  it  was  not 
revised,  even  though  the  "and" 
condition  would  make  it  more 
restrictive.  Regulations  may  clarify  or 
explain,  but  cannot  revise,  a  statutory 
definition. 

Comment:  Another  commenter 
suggested  revising  the  definition  of 
"forest  road"  to  include  a  road  which 
provides  "access  to"  the  NFS  since 
many  FHs  in  some  States  do  not  meet 
the  criteria  of  a  forest  road  as  indicated 
by  the  prcjposed  definition. 

Response:  This  is  also  a  title  23, 
I)  S.C,  definition  and  was  not  revised  in 


the  final  nde.  The  present  wording  for 
the  definition  of  "forest  road,"  as  stated 
in  23  U.S.C.  101,  is:  "The  term  forest 
road  or  trail  means  a  road  or  trail  wholly 
or  partly  within,  or  adjacent  to,  and 
serving  the  NFS  and  which  is  necessary 
fcjr  the  protecticjn,  administration,  and 
uiilization  of  the  NFS  and  the  use  and 
development  of  its  re.sources. "  This 
definition  is  adequate  because  a  mad 
which  provides  access  to  the  NFS  is 
considered  to  be  serving  the  NFS.  Also, 
the  definition  for  FH  allows  for  roads 
providing  access  to  the  NFS  since  it 
refers  to  forest  roads,  the  definition  of 
which  allows  access  to  the  NFS. 

Comment:  One  commenter  suggested 
that  the  definition  of  "statewide 
transportation  plan"  be  clarified  by 
adding  the  phrase  "pursuant  to  the 
provisions  of  part  450  of  this  title"  at 
the  end  of  the  definition. 

Response:  Similar  wording  was  used 
in  the  definition  of  Metropolitan 
Planning  Organization  (MPO)  in  this 
section.  Therefore,  the  phrase  was 
added  to  the  end  of  the  definition  to 
clarify  it.  Also,  a  definition  for 
"metropolitan  transportation  plan"  was 
added  to  this  section  because  the  term 
is  u.sed  in  §660.105  along  with  the  term 
"statewide  transportation  plan."  whit  h 
is  also  defined  in  this  regulation  in 
§660.103. 

Section  660. 1 05     Planning  ond  Route 
Designation 

Comment:  Several  of  the  SHAs 
expressed  the  need  for  da.rific  ation  of 
who  prcjviftes  Iransportatitm  planning, 
FS  re.source  planning,  and  management 
systems  informaticm  to  the  States  and 
MPOs  iuT  incorporation  into  the  MFOs 
and  transportation  improvement 
programs  (TIPs). 

Response:  Some  minor  wording 
changes  were  made  to  paragraph  (a)  of 
this  section  to  reflect  the  fact  that  the  FS 
Will  provide  resource  pl.-^nning  and 
related  transjiortation  information  fc  the 
"appropriate"  MPO  in  accord.jnc  e  with 
part  4.50  of  this  title.  Thi.s  clarification 
was  needed  because  fhi-re  are  nunierons 
MPOs  within  some  State's  and  the  FS 
should  cfirect  the  information  only  to 
the  MPO  needing  the  information. 

Comment:  Two  of  die  SHAs  felt  fhiit 
paragraph  (b)  should  be  clarified  to 
delineate  the  n  porting  responsibilities 
for  management  infornqtion  svslems. 
One  felt  the  final  rule  should  specify 
that  the  State  would  be  responsible  iui 
pavement,  bridge,  and  safety 
management  systems  when^  the  FH  is 
also  a  State  highway  and  that  cilices  and 
counties  would  be  responsible  for  those 
management  systems  where  FHs  lvc. 
under  city  or  county  jurisdiction.  The 
FS  would  then  be  responsible  for  tho.v(! 
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management  systems  on  a 
applicable  roads. 

Response:  Title  23.  V.S 
requires  the  States  to  dev( 
implement  systems  for 
highway  pavements  of  Federal 
highw  ays  {pavement  man 
systems),  bridges  on  and 
highways  (bridge  manageilient 
and  highway  safety  for  all 
(safety  management  systems) 
results  of  bridge  managem 
and  safety  management 
FHs  and  results  of  paveme^it 
management  systems  for 
Federal-aid  highways  are 
by  the  SHAs  for  considera ji 
development  of  programs 
§660.109  ofthis  part.  The 
provide  appropriate  pavenlent 
management  results  for 
not  Federal-aid  highways, 
sentences  in  paragraph  (b) 
reworded  to  clari^/  these 
and  be  more  in  concert  wi 
204(a). 

Comment:  Two  SHAs 
inappropriate  reference  to 
aid  system"  in  paragraph 
describing  who  reports 
management  systems  resu 

Response:  Tne  language 
rule  was  revised  to  refer  to 
highways  which  are  not 
highways"  rather  than  to  " 
highways  off  the  Fcderal-a 

Comment:  One  commen 
recommended  that  paragraph 
clarified  by  adding  the 
before  the  word  "roads"  to 
consistent  with  previous 
to  clarify  candidate  roads 
nomination.  This  would  c 
that  the  SHA  and  the  FS  w 
"forest"  roads,  not  just  any 
designation.  The  FH  defini 
references  forest  roads 

Response:  Paragraph  (c)l 
revised  to  make  this  clarifi^at 

Comment:  One  commentpr 
that  the  order  of  the  three 
designating  FHs  in  para 
should  be  revised  to  add 
emphasis  to  the  serving  of 
of  the  NFS. 

He.'tponse:  This  commeni 
accepted.  The  order  of  the 
was  revised. 
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Section  660. 1 07    AUocatidiis 

Comment:  One  comment  jr  noted  the 
restrictiyeness  of  the  NPRN  in  that  it 
limits  the  funding  of  the  al  ocated 
portion  of  the  Public  Lands  Highway 
Program  exclusively  to  FHs .  The 
commenter  further  pointed  out  that  the 
1991  ISTEA  amended  23  U  S.C.  202  by 
striking  the  subsection  that  deaU  with 
FHs  as  a  part  of  the  Public  tands 
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Highway  Program  with  the  result  that, 
according  to  the  commenter.  one-third 
of  the  allocated  program  may  be  spent 
on  highways  other  than  FHs.  Under  this 
broader  definition  of  Public  Lands 
Highways,  the  States  would  have  the 
fle.xibility  to  .spend  the  allocated  portion 
of  PLH  funds  on  all  kinds  of  highways 
such  as  the  Bureau  of  Land  Management 
roads  and  even  Indian  Reservation 
Roads.  The  "equal  consideration" 
language  of  the  ISTEA,  in  the 
commenter's  view,  would  allow  for  at 
least  half  of  the  allocated  funds  to  be 
spent  on  such  roads  while  the  NPRM 
language  restricts  the  allocated  portion 
to  FHs  only. 

Response:  The  conference  report  on 
ISTEA  states  that  "Sixty-six  percent  of 
\he  public  lands  highway  account  shall 
be  allocated  to  the  Forest  Service 
regional  offices  for  use  in  41  States 
based  on  the  FH  criteria.  The  remaining 
34  percent  siiaH  be  allocated  by  the 
Secretary  bast;d  on  national  competition 
for  other  forest  or  public  lands 
highways."  (H.R.  Conf.  Rep.  No.  404. 
102d  Cong.,  1st  Sess.  331  (1991).) 
Therefore,  the  interpretation  of  23 
U.S.C.  202(b)  is  as  follows: 

1.  Thirty-four  percent  of  the  public 
lands  highway  funds  shall  be  allocated 
in  a  discretionary  manner,  giving 
preference  to  States  that  contain  at  least 
3  percent  of  the  total  public  lands  in  the 
nation. 

2.  Sixty-six  percent  of  the  public 
lands  highway  fimds  are  to  be  allocated 
to  the  FS  Regions  in  accordance  with 
section  134  of  the  Surface 
Transportation  and  Uniform  Relocation 
Assistance  Act  of  1987  (STURAA)  (Pub. 
L.  100-17.  101  Stat.  132. 173).  Section 
134  pertained  to  the  allocation  of  FH 
funds,  which  is  part  of  the  Public  Lands 
Highway  category.  Therefore,  the 
language  of  this  section  was  not 
changed. 

Comment:  Two  of  the  SHAs  took 
exception  to  the  fact  that  this  section 
requires  the  allocation  of  Public  Lands 
Highway  Funds  by  FS  Region,  citing  an 
apparent  inconsistency  vvith  section  134 
of  the  STURAA  which  allocates  "for 
expenditure  in  each  State."  It  was 
suggested  that,  for  some  States  which 
have  more  than  one  FS  Region, 
allocation  by  FS  Region  potentially 
creates  difficulties,  such  as  competition 
or  conflicts  between  States,  and  that  FH 
funds  should  continue  to  be  allocated  as 
outlined  in  the  STURAA.  Also,  because 
the  ISTEA  requires  that  all  FS  projects 
be  included  in  each  State's  "Statewide 
Transportation  Improvement  Program" 
(STIP).  allocation  of  funds  by  State 
would  make  it  easier  for  each  State  to 
project  available  funding  and  projects 
for  inclusion  in  its  STIP. 


/fesponse.- The  NPRM  may  have  given 
the  appearance  that  the  allocation 
method  is  being  changed.  Actually,  the 
NPRM  proposed  to  continue  with  the 
same  FH  allocation  method  which  has 
been  in  existence  since  FY  85.  If  FH 
funds  were  to  be  allocated  to  the  States, 
34  States  would  have  their  'hold 
harmless"  funds  reduced  by  an 
aggregate  total  of  approximately  $90 
million  per  year  (based  on  FY  94 
allocation  amounts).  This  represents 
nearly  85  percent  of  the  total  FY  94  FH 
funds  allocation.  The  regulation  will 
continue  with  the  allocation  in-its 
present  form. 

Comment:  One  commenter  suggested 
that  the  word  "elements,"  used  in  the 
NTRM  to  state  that  the  allocation  of 
funds  for  FHs  uses  values  based  on 
relative  transportation  needs  of  the 
various  elements  of  the  NFS.  should  be 
replaced  with  the  word  "resources." 
The  commenter  pointed  out  that  ttie 
word  "element"  is  used  in  the 
definition  of  renewable  resoiu^ces  and 
could  be  construed  to  limit  allocations 
based  on  renewable  resources  only.  The 
commenter  also  believes  the  term 
"resources"  was  defined  to  include  both 
renewable  and  nonrenewable  resources 
and  is  more  appropriate  to  use  in 
defining  the  allocation  process. 

Response:  This  wording  was  carried 
forward  from  the  previous  wording  of 
the  existing  regulation.  However,  the 
sentence  was  clarified  by  deleting  the 
entire  phrase  "the  various  elements  of," 
thereby  eliminating  the  need  for 
referring  to  either  "resources  '  or 
"elements."  It  now  refers  only  to  "using 
values  based  on  relative  transportation 
needs  of  the  NFS." 

Section  660.109    Program  Development 

Comment:  One  commenter  proposed 
that  a  seventh  FH  project  selection 
criterion  should  be  added  to  the  existing 
six  criteria  in  paragraph  (a)  ofthis 
section.  The  new  criterion,  which 
would  read:  "The  results  for  forest 
highways  from  the  pavement,  bridge, 
and  safety  management  systems"  is 
needed  to  comply  with  §  660.105(b)  of 
this  part,  which  discusses  the 
management  systems  required  under  23 
U.S.C.  134  and  135.  It  would  also  have 
to  be  consistent  with  any  changes  made 
in  23  U.S.C.  105. 

Response:  Because  management 
systems  provide  input  to  transportation 
planning  and  the  TIP,  this  seventh 
criterion  was  added  to  the  final  rule  as 
worded  above. 

Comment:  One  of  the  SHAs  noted  that 
the  NPRM,  in  paragraph  (a),  stated  that: 
"The  FHWA  will  arrange  and  conduct  a 
conference  with  the  FS  and  the  State 
Highway  Agency  (SHA)  to  jointly  select 
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the  projects  which  will  be  included  in 
the  programs.  *   *  *"  Thecommenter 
stilted  that  cooperators  (agencies)  with 
jurisdiction  over  the  FHs  under 
consideration  should  be  included  in  this 
conference  to  enhance  the  regional 
planning  aspect  for  these  projects. 

Response:  Under  current  procedures, 
the  State  represents  the  interests  of  the 
cooperators.  The  program  meetings  are 
always  open  to  interested  cooperators 
who  may  wish  to  attend.  The  States  may 
invite  cooperators  to  the  meetings,  if 
they  wish.  Thus,  there  is  no  need  to 
change  the  wording  of  the  NPRM. 

Comment:  The  previous  comnient»;r 
also  called  attention  to  paragraph  (a)  of 
the  NPRM  which  stated  that  the  FS  and 
the  SHA  will  "jointly  select  the  projects 
which  will  be  included  in  the  programs 
for  the  current  fiscal  year  and  at  least 
the  next  4  years."  The  commenter 
recommended  that,  since  the  projcjcts 
selected  will  ultimately  be  added  to  the 
STIP,  the  planning  and  selection  of  FH 
projects  should  cover  the  same 
timeframe  as  the  STIP. 

Response:  Generally,  at  least  5  years 
are  needed  to  identify  early 
environmental  and  othei  preliminary 
engineering  required  to  ensure  meeting 
the  schedule  to  advance  a  project  to 
construction.  The  proposed  FH 
timeframe  is  consistent  with  this  since 
the  TIP  generally  shows  3  years  of  the 
5-year  FH  program.  Thus,  there  is  no 
need  to  change  the  wording  of  the 
NPRM. 

Comment:  One  commenter  requested 
that,  in  paragraph  (b)  of  this  section,  the 
term  "recommended,"  as  used  in  the 
first  sentence,  "The  recommended 
program  will  be  prepared  by  the  FHWA 
and  concurred  in  by  the  FS  and  the 
SHA,"  should  be  replaced  with  the  term 
"selected."  This  would  more  accurately 
refiort  the  current  procedure,  as  stated 
in  paragraph  (a),  that  the  FHWA,  the  FS. 
and  the  SHA  will  "jointly  select  the 
projects,"  not  just  recommend  them. 
One  of  the  SHAs  felt  the  second 
sentence  should  be  revised  to  read. 
"The  FHWA  will  approve  the  program 
"only  when  there  is  concurrence  by  the 
FS  and  the  SHA.'  "  Otherwise,  the 
FHWA  could  conceivably  approve  the 
program  without  waiting  for 
concurrence  by  the  other  two  agencies. 

Ri'sponse:  A  review  of  this  section 
indicated  that  the  wording  of  the  NPRM 
may  still  create  some  confusion,  even 
with  the  recommended  word  changes, 
because  the  first  two  sentences  of 
paragraph  (b)  state  that  "The 
recommended  program  will  be  prepared 
by  the  FHWA  and  concurred  in  by  the 
FS  and  the  SHA"  and  that  "The  FHWA 
will  app-f-ove  the  program."  This  would 
make  it  appear  that  the  FHWA  simply 


prepares  and  approves  its  own  program. 
Consequently,  the  wording  of  the  first 
sentence  of  this  paragraph  was  revised 
to  read:  "The  recommended  program 
will  be  prepared  and  approved  by  the 
FHWA  with  concurrence  by  the  FS  and 
the  SHA."  The  second  sentence  was 
deleted. 

Comment:  One  commenter  pointed 
out  that  the  term  "incorporate,"  as  used 
in  the  third  sentence  of  NPRM 
paragraph  (Ij),  which  states  that  "the 
SHA  shall  advise  any  other  cooperators 
in  the  State  of  the  projects  included  in 
the  final  program  and  shall  incorporate 
the  approved  program  into  the  STIP," 
seems  vague.  It  appears  to  imply  that 
the  approved  FH  program  is 
independent  of  the  regional  and 
statewide  STIP  planning  requirements 
of  the  ISTEA.  The  commenter  felt  that, 
although  this  may  be  the  correct  way  to 
handle  a  program  of  this  nature,  the 
process  required  to  "incorporate"  the 
final  program  into  the  STIP  should  be 
f  larified. 

Response:  This  sentence  was  clarified 
by  adding  the  following  phrase  to  the 
end  of  the  sentence:  "And  shall  include 
the  approved  program  in  the  States 
process  for  development  of  the  STIP." 

Section  660. Ill     Agreements 

Comment:  One  commenter  felt  that 
the  41  statewide  FH  agreements 
currently  in  effect  between  the  FHWA 
and  the  States  (including  Puerto  Rico) 
should  be  updated  and  made  into  tri- 
party  agreements  with  the  FHWA.  the 
FS.  and  the  SHA.  This  would  perpetuate 
the  "partnership"  spirit  of  the  fSTEA 
and  facilitate  cooperation  among  the 
three  agencies.  It  would  also  eliminate 
separate  agreements  between  the  FS  and 
the  SHA  and  between  the  FHWA  and 
the  SHA  in  each  State.  The  wording  of 
this  section  should  be  revised  by 
inserting  the  words  "the  Forest  Service" 
where  necessary,  such  as  after  the  word 
"FHWA"  in  paragraph  (a),  to  include 
the  FS  as  a  signatory  agencv  to  the 
agreements. 

Response:  Because  there  are  some 
overall  FH  procedures  that  not  onlv 
involve  the  SHAs,  but  the  FS  as  well, 
fri-partv  agreements  among  the  FHW.A, 
the  FS,  and  the  SHA  will  be  a 
requirement  in  the  final  rule.  Because 
the  FHWA  and  the  FS  already  have 
separate  two-party  FH  program 
agreements  for  all  40  States,  plus  Puerto 
Rico,  and  because  the  FHWA  does  not 
want  to  delay  the  FH  program  until  all 
new  tri-party  agreements  are  executed, 
the  first  sentence  of  this  section  of  the 
NPRM  was  revised  to  delete  the  phrase 
■prior  to  the  e.xpenditure  of  anv  hinds 
l)y  the  FHWA  in  the  State." 


Section  660. 1 1 2    Project  Development 

Comment:  One  commenter  suggesle<i 
that,  in  the  first  sentence  of  paragraph 
(a),  the  phrase  "or  a  public  authority" 
should  be  added  after  the  words 
"Projects  will  be  administered  by  the 
FHWA."  This  would  acknowledge  that 
the  FS  may.  in  some  cases,  administer 
the  design  and  construction  of  FH 
projects.  The  same  commenter  also 
suggested  adding  the  phrase  "and 
procedures  documented  in  the 
statewide  agreement"  to  the  end  of  the 
sentence  to  allow  for  items  included  in 
statewide  agreements  to  supplement 
Federal-aid  procedures,  where 
appropriate. 

Response:  Because  the  FS  wants  to  Ix' 
able  to  administer  FH  projects,  this 
sentence  was  reworded  to  add  the 
words  "or  the  FS"  instead  of  "or  a 
public  authority."  Also,  die  phrase  "and 
procedures  documented  in  the 
statewide  agreement"  was  added  to  the 
end  of  the  sentence.  This  will  allow  the 
parties  to  determine  the  procedures  to 
be  followed  in  a  State. 

Section  660  J  J  3    Construction 

Comment:  One  commenter  suggested 
that  the  words  "a  public  authority"  be 
substituted  for  "cooperator"  in 
paragraph  (b)  of  this  section.  This  would 
allow  the  FS  to  perform  construction,  if 
appropriate.  Cooperators  would  still  be 
included  since  they  are,  by  definition,  a 
public  authority. 

Response:  Because  other  public 
authorities  that  might  potentially  be 
involved  in  a  project  would  also  be 
cooperators,  the  word  "cooperator"  was   ' 
kept  in  the  sentence  in  paragraph  (b). 
However,  by  adding  the  words  "the  FS 
after  FHWA,  the  FS  will  be  explicitly 
allowed  to  perform  construction,  if 
appropriate.  Also,  paragraph  (c),  which 
deals  with  final  acceptance  of  the 
project,  was  revised  to  clarify  the  intent. 
The  word  "construction"  was  retained 
in  the  language  to  differentiate 
acceptance  of  the  construction  work  (fur 
the  purpose  of  releasing  the  contractor) 
from  that  of  acceptance  of  the  entire 
project,  including  any  extra  work 
required  to  resolve  noncontractoi- 
related  matters. 

Section  660. 115    Maintenance 

Comment:  In  dealing  with  the  same 
issue  discussed  in  the  previous  section, 
as  to  what  constitutes  final  acceptance 
of  a  project,  it  was  suggested  by  one 
commenter  that  the  word 
"construction"  be  deleted  to  avoid 
confusion. 

Response:  The  term  "construction"  is 
not  incorrect  in  the  context  of  this 
paragraph.  l)erause  it  describes  the  tvpe 
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Section  660. 117    Funding 
Accounting 

Comment:  One  commenler  suggested 
deleting  the  phrase  "and  tl  c 
from  paragraph  (e). 

Response:  Because  the  tdrm 
"cooperators"  includes  SH'\s,  the 
phrase  was  considered  red  indant  and, 
therefore,  deleted. 

Comment:  One  comment  er  suggested 
adding  the  word  "Generall  r"  at  the 
beginning  of  the  sentence  i  i  paragraph 
(f)  to  allow  for  those  specia  cases  where 
cash  is  not  obtained  in  adv 
construction  procurement. 

Response:  Adding  the  w(  ird 
"generally"  to  the  sentence  i 
requirement  too  much  less 
Instead,  the  following  phra  le  was  added 
to  the  end  of  the  last  senter  ce:  "Unless 
otherwise  specified  in  a  prt  ject 
agreement."  Also,  the  wore  "shall"  was 
'should"  to  all(  w  more 
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Rulemaking  Analyses  and 
Executive  Order  12866  (Re  ; 
Planning  and  Review)  and 
Regulatory  Policies  and  Procedures 

The  FHVVA  has  determined  that  this 
action  is  not  major  within 
of  Executive  Order  12866 
within  the  meaning  of  Dep^ment 
Transportation  regulatory 
procedures.  It  is  anticipatec 
economic  impact  of  this  ru 
would  be  minimal;  therefor^ 
regulatory  evaluation  is  not 
This  rule  merely  requires 
Federal  agencies  to  confonr 
requirements  of  the  ISTEA. 
requirements  are  basically 
to  what  the  States  and  Fede 
are  required  to  do  under  the 
provisions,  such  as  inco 
planning  provisions,  inclu 
metropolitan  and  statewide 
transportation  plan  requiredients;  and 
establishing  management  systems 
provisions,  including  high\^ay  safety, 
bridges  on  and  off  Federal-a  d 
highways,  and  highway  pav  jments 

Regulatory  Flexibility  Act 

In  compliance  with  the 
Flexibility  Act  (Pub.  L.  96-354 
601-612).  the  FHVVA  has  ev 
effects  of  this  rule  on  small 
Based  on  the  evaluation,  the 
hereby  certifies  that  this  action 
have  a  significant  economic 
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a  substantial  number  of  small  entities. 
The  revised  regulation  will  not  directly 
affect  small  businesses  because  the 
regulation  applies  only  to  Federal 
agency.  State,  and  local  government 
transportation  programs.  However,  a 
minor  positive  secondary  effect  may 
result  from  the  employment  of  small 
businesses,  such  as  engineering 
consultant  firms,  to  implement  some  of 
the  planning  and  management  systems 
required  by  the  ISTEA. 

Executive  Order  12612  (Federalism 
Assessment) 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
this  action  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  federalism  assessment. 

Executive  Order  12372 
(Intergovernmental  Review) 

Catalog  of  Federal  Domestic 
Assistance  Program  Number  20.205, 
Highway  Planning  and  Construction. 
The  regulations  implementing  Executive 
Order  12372  regarding 
intergovernmental  consultation  on 
Federal  programs  and  activities  apply  to 
this  program. 

Paperwork  Reduction  Act 

This  action  does  not  contain  a 
collection  of  information  requirement 
for  purposes  of  the  Paperwork 
Reduction  Act  of  1980,  44  U.S.C.  3501 
et  seq. 

National  Environmental  Policy  Act 

The  agency  has  analyzed  this  action 
for  the  purpose  of  the  National 
Environmental  Poficy  Act  of  1969  (42 
U.S.C.  4321  et  seq.)  and  has  determined 
that  this  action  would  not  have  any 
effect  on  the  quality  of  the  environment. 

Regulation  Identification  Number 

A  regulation  identification  number 
(RIN)  is  assigned  to  each  regulatory 
action  listed  in  the  Unified  Agenda  of 
Federal  Regulations.  The  Regulatory 
Information  Service  Center  publishes 
the  Unified  Agenda  in  April  and 
October  of  each  year.  The  RIN  contained 
in  the  heading  of  this  document  can  be 
used  to  cross  reference  this  action  with 
the  Unified  Agenda. 

List  of  Subjects  in  23  CFR  Part  660 

Forest  highways,  Highways  and  roads. 
Public  lands  highways. 

In  consideration  of  the  foregoing,  the 
FHWA  is  amending  chapter  1  of  title  23, 
Code  of  Federal  Regulations,  part  660. 
subpart  A  as  set  forth  below. 


Issued  on;  June  6. 1994. 
Rodney  E.  Slater. 
Federal  Highway  Administrator. 

PART  660— SPECIAL  PROGRAMS 
(DIRECT  FEDERAL) 

1.  Part  660,  subpart  A  is  revised  to 
read  as  follows: 

Subpart  A— Forest  Highways 

Sec. 

660.101  Purpose. 

660.103  Definitions. 

660.105  Planning  and  route  designation. 

660.107  Allocations. 

660.109  Program  development. 

660.111  Agreements. 

660. 112  Project  development. 

660.113  Construction. 
660.115  Maintenance. 

660.117    Funding,  records  and  accounting. 
Authority:  16  U.S.C.  1608-1610;  23  U.S.C. 
101,  202,  204,  and  315;  49  CFR  1.48. 

Subpart  A— Forest  Highways 

§660.101    Purpose. 

The  purpose  of  this  subpart  is  to 
implement  the  Forest  Highway  (FH) 
Program  which  enhances  local,  regional, 
and  national  benefits  of  FHs  funded 
under  the  public  lands  highway 
category  of  the  coordinated  Federal 
Lands  Highway  Program.  As  provided 
in  23  U.S.C.  202,  203,  and  204,  the 
program,  developed  in  cooperation  with 
State  and  local  agencies,  provides  safe 
and  adequate  transportation  access  to 
and  through  National  Forest  System 
(NFS)  lands  for  visitors,  recreationists, 
resource  users,  and  others  which  is  not 
met  by  other  transportation  programs. 
Forest  highways  assist  rural  and 
community  economic  development  and 
promote  tourism  and  travel. 

§660.103    Definitions. 

In  addition  to  the  definitions  in  23 
U.S.C.  101(a),  the  following  apply  to 
this  subpart: 

Cooperator  means  a  non-Federal 
public  authority  which  has  jurisdiction 
and  maintenance  responsibility  for  a 
FH. 

Forest  highway  means  a  forest  road 
under  the  jurisdiction  of  and 
maintained  by,  a  public  authority  and 
open  to  public  travel. 

Forest  road  means  a  road  wholly  or 
partly  within,  or  adjacent  to,  and 
serving  the  NFS  and  which  is  necessary 
for  the  protection,  administration,  and 
utilization  of  the  NFS  and  the  use  and 
development  of  its  resources. 

Jurisdiction  means  the  legal  right  or 
authority  to  control,  operate,  regulate 
use  of  maintain,  or  cause  to  be 
maintained,  a  transportation  facility, 
through  ownership  or  delegated 
authority.  The  authority  to  construct  or 


maintain  such  a  facility  may  be  derived 
from  fee  title,  easement,  written 
authorization,  or  permit  from  a  Federal 
agency,  or  some  similar  method. 

Metropolitan  Planning  Organization 
(MPO)  means  that  organization 
designated  as  the  forum  for  cooperative 
transportation  decisionmaking  pursuant 
to  the  provisions  of  part  450  of  this  title. 

Metropolitan  Transportation  Plan 
means  the  official  intermodal 
transportation  plan  that  is  developed 
and  adopted  through  the  metropolitan 
transportation  planning  process  for  the 
metropolitan  planning  area. 

National  Forest  System  means  lands 
and  facilities  administered  by  the  Forest 
Service  (FS),  U.S.  Department  of 
Agriculture,  as  set  fortli  in  the  Forest 
and  Rangeland  Renewable  Resource 
Planning  Act  of  1974,  as  amended  (16 
U.S.C.  1601  note,  1600-1614). 

Open  to  public  travel  means  except 
during  scheduled  periods,  extreme 
weather  conditions,  or  emergencies, 
open  to  the  general  public  for  use  with 
a  standard  passenger  auto,  without 
restrictive  gates  or  prohibitive  signs  or 
regulations,  other  than  for  general  traffic; 
control  or  restrictions  based  on  size, 
weight,  or  class  of  registration. 

Public  authority  means  a  Federal. 
State,  county,  town,  or  township,  Indian 
tribe,  municipal  or  other  local 
government  or  instrumentality  with 
authority  to  finance,  build,  operate,  or 
maintain  toll  or  toll-free  facilities. 

Public  lands  highway  means:  (1)  A 
forest  road  under  the  jurisdiction  of  and 
maintained  by  a  public  authority  and 
open  to  public  travel  or  (2)  any  highway 
through  unappropriated  or  unreserved 
public  lands,  nontaxable  Indian  lands, 
or  other  Federal  reservations  under  the 
jurisdiction  of  and  maintained  by  a 
public  authority  and  open  to  public 
travel. 

Public  road  means  any  road  or  street 
under  the  jurisdiction  of  and 
maintained  by  a  public  authority  and 
open  to  public  travel. 

Renewable  resources  means  those 
elements  within  the  scope  of 
responsibilities  and  authorities  of  the  FS 
as  defined  in  the  Forest  and  Rangeland 
Renewable  Resource  Planning  Act  of 
August  17,  1974  (88  Stat.  476)  as 
amended  by  the  National  Forest 
Management  Act  of  October  22,  1976 
(90  Stat.  2949:  16  U.S.C.  1600-1614) 
such  as  recreation,  wilderness,  wildlife 
and  fish,  range,  timber,  land,  water,  and 
human  and  community  development. 

Resources  means  those  renewable 
resources  defined  above,  plus  other 
nonrenewable  resources  such  as 
minerals,  oil,  and  pas  which  are 
included  in  the  FS's  planning  nnd  land 
mana^^nmcnf  processes. 


Statewide  transportation  plan  means 
the  official  transportation  plan  that  is: 
(1)  Intermodal  in  scope,  including 
bicycle  and  pedestrian  features.  (2) 
addresses  at  least  a  20-year  planning 
horizon,  and  (3)  covers  the  entire  State 
pursuant  to  the  provisions  of  part  450  of 
this  title. 

§  660.105    Planning  and  route  designation. 

(a)  The  FS  will  provide  resource 
planning  and  related  transportation 
information  to  the  appropriate  MPO 
and/or  State  Highway  Agency  (SHA)  for 
use  in  developing  metropolitan  and 
statewide  transportation  plans  pursuant 
to  the  provisions  of  part  450  of  this  title. 
Cooperators  shall  provide  various 
planning  (23  U.S.C.  134  and  135) 
information  to  the  Federal  Highway 
Administration  (FHWA)  for 
coordination  with  the  FS. 

(b)  The  management  svstems  required 
under  23  U.S.C.  303  shall  hilfill  the 
requirement  in  23  U.S.C.  204(a) 
regarding  the  establishment  and 
implementation  of  pavement,  bridge, 
and  safety  management  systems  for  FHs. 
The  results  of  bridge  management 
systems  and  safety  management  systems 
on  all  FHs  and  results  of  pavement 
management  systems  for  FHs  on 
Federal-aid  highways  are  to  be  provided 
by  the  SHAs  for  consideration  in  the 
development  of  programs  under 
§660.109  of  this  part.  The  FHWA  will 
provide  appropriate  pavement 
management  results  for  FHs  which  are 
not  Federal-aid  highways. 

(c)  The  FHWA,  in  consultation  with 
the  FS,  the  SHA.  and  other  cooperators 
where  appropriate,  will  designate  FHs. 

(1)  The  SHA  and  the  FS  will  nominate 
forest  roads  for  FH  designation. 

(2)  The  SHA  will  represent  the 
interests  of  all  cooperators.  All  other 
agencies  shall  send  their  proposals  for 
FHs  to  the  SHA. 

(d)  A  FH  will  meet  the  following 
criteria: 

(1)  Generally,  it  is  under  the 
jurisdiction  of  a  public  authority  and 
open  to  public  travel,  or  a  cooperator 
has  agreed,  in  writing,  to  assume 
jurisdiction  of  the  facility  and  to  keep 
the  road  open  to  public  travel  once 
improvements  are  made. 

(2)  It  provides  a  connection  between 
adequate  and  safe  public  roads  and  the 
rosourres  of  the  NFS  which  are  pssontiol 
to  the  local,  regional,  or  national 
e.  onomy,  and/or  the  communities, 
shipping  points,  or  markets  whir  h 
depend  upon  those  resources. 

(3)  If  serves: 
(i)  Traffic  of  which  a  prepondoriince 

is  generated  by  use  of  the  NFS  and  its 
resources;  or 


(ii)  NFS-generated  traffic  volumes  that 
have  a  substantial  impact  on  roadway 
design  and  construction;  or 

(iii)  Other  local  ne«ds  such  as  schools, 
mail  delivery,  commercial  supply,  and 
access  to  private  property  within  the 
NFS.  ■ 

§660.107    Allocations. 

On  October  1  of  each  fiscal  year,  the 
FHWA  will  allocate  66  percent  of  Public 
Lands  Highjvay  funds,  by  FS  Region,  for 
FHs  using  values  based  on  relative 
transportation  needs  of  the  NFS,  after 
deducting  such  sums  as  deemed 
necessary  for  the  administrative 
requirements  of  the  FHWA  and  the  FS, 
the  necessary  costs  of  FH  planning 
studies;  and  the  FH  share  of  costs  for 
approved  Federal  Unds  Coordinated 
Technology  Implementation  Program 
studies. 

§  660. 1 09    Program  development. 

(a)  The  FHWA  will  arrange  and 
conduct  a  conference  with  the  FS  and 
the  SHA  to  jointly  select  the  projects 
which  will  be  included  in  the  programs 
for  the  current  fiscal  year  and  at  least 
the  next  4  years.  Projects  included  in 
each  year's  program  will  be  selected 
considering  the  following  criteria; 

(1)  The  development,  utilization, 
protection,  and  administration  of  the 
NFS  and  its  resources; 

(2)  The  enhancement  of  economic 
development  at  the  local,  regional,  and 
national  level,  including  tourism  and 
recreational  travel; 

(3)  The  continuity  of  the 
transportation  network  serving  the  ,\FS 
and  its  dependent  communities: 

(4)  The  mobility  of  the  users  of  the 
transportation  network  and  the  goods 
and  services  provided; 

(5)  The  improvement  of  the 
transportation  network  for  economy  <ji 
operation  and  maintenance  and  the 
safety  of  its  users; 

(6)  The  protection  and  enhancement 
of  the  rural  environment  associated  with 
the  NFS  and  its  resources:  and 

(7)  The  results  for  FHs  from  the 
pavement,  bridge,  and  safetv 
management  systems. 

(b)  The  recommended  program  will  bf 
prepared  and  approved  by  the  FHW,\ 
with  concurrence  by  the  FS  and  the 
SHA.  Following  approval,  the  SHA  shull 
advise  any  other  cooperators  in  the  .'^tc'c 
of  the  projects  included  in  the  final 
program  and  shall  include  the  approv.d 
program  in  the  State's  prexess  for 
(!evcltipmenf  of  the  Statewide 
Tninsporfatiun  Improvement  Progr«i?i 
For  projerts  located  in  metropulilan 
arras,  the  FHWA  and  the  SHA  wiil  uo;x 
with  the  ,MPO  to  incorporate  the 
approved  program  into  the  MPO's 
Transportation  Improvenie.-if  P.nit;r.''!:j 
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§660.111    Agreements 

(a)  A  statewide  FH  agreen^ent 
executed  among  the  FHVVA 
each  SHA.  This  agreement 
forth  the  responsibilities  of 
including  that  of  adherence 
applicable  provisions  of  Federal 
State  statutes  and  regulatior  s 

(b)  The  design  and  constrict 
projects  will  be  adminis 
FHVVA  unless  otherwise  p 
an  agreement  approved  undfer 
subpart. 

(c)  A  project  agreement 
entered  into  between  the  FHWA 
cooperator  involved  under 
of  the  following  conditions: 

(1)  A  cooperator's  funds  a\e  to  be 
made  available  for  the  projei  :t  or  any 
portion  of  the  project; 

(2)  Federal  funds  are  to  be 
available  to  a  cooperator  for 

(3)  Special  circumstances 
make  a  project  agreement 
payment  purposes  or  to  clarjfy 
aspect  of  the  project;  or 

(4)  It  is  necessary  to  docuihent 
jurisdiction  and  maintenance 
responsibility. 


shall 
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ne  cessary 


proi  :e 
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§  660. 112    Project  developmeijt 

(a)  Projects  to  be  administered 
FHWA  or  the  FS  will  be  dev 
accordance  with  FHWA 
the  Federal  Lands  Highway 
Projects  to  be  administered 
cooperator  shall  be  deve 
accordance  with  Federal-aid 
and  procedures  documented 
statewide  agreement. 

(b)  The  FH  projects  shall 
in  accordance  with  part  625 
chapter  or  those  criteria  specji 
approved  by  the  FHVVA  for 
project. 


by  the 
sloped  in 
dures  for 


§660.113    Construction. 


b3 


(a)  No  construction  shall 
undertaken  on  any  FH  proje(  t 
plans,  specifications,  and 
been  concurred  in  by  the 
and  the  FS,  and  approved  in 
with  procedures  contained  i 
statewide  FH  agreement. 

(b)  The  construction  of  FH 
performed  by  the  contract 
unless  construction  by  the 
FS,  or  a  cooperator  on  its  ow 
is  warranted  under  23  U.S.C 

(c)  Prior  to  final  constructi  )n 
acceptance  by  the  contractin  ; 
the  project  shall  be  inspectec 
cooperator,  the  FS,  and  the 
identify  and  resolve  any  mut  la 
concerns. 


mil 


§660.115    Maintenance. 

The  cooperator  having  juri  idiction 
over  a  FH  shall,  upon  acceptance  of  the 
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project  in  accordance  with  §660.n3(c), 
assume  operation  responsibilities  and 
maintain,  or  cause  to  be  maintained,  any 
project  constructed  under  this  subpart. 

§660.117    Funding,  records  and 
accounting. 

(a)  The  Federal  share  of  funding  for 
eligible  FH  projects  may  be  any  amount 
up  to  and  including  100  percent.  A 
cooperator  may  participate  in  the  cost  of 
project  development  and  construction, 
but  participation  shall  not  be  required. 

(b)  Funds  for  FHs  may  be  used  for: 

(1)  Planning: 

(2)  Federal  Lands  Highway  research; 

(3)  Preliminary  and  construction 
engineering;  and 

(4)  Construction. 

(c)  Funds  for  FHs  may  be  made 
available  for  the  following 
transportation-related  improvement 
purposes  which  are  generally  part  of  a 
transportation  construction  project: 

(1)  Transportation  planning  for 
tourism  and  recreational  travel; 

(2)  Adjacent  vehicular  parking  areas; 

(3)  Interpretive  signage; 

(4)  Acquisition  of  necessary  scenic 
easements  and  scenic  or  historic  sites; 

(5)  Provisions  for  pedestrians  and 
bicycles; 

(6)  Construction  and  reconstruction  of 
roadside  rest  areas  including  sanitary 
and  water  facilities;  and 

(7)  Other  appropriate  public  road 
facilities  as  approved  by  the  FHVVA. 

(d)  Use  of  FH  funds  for  right-of-way 
acquisition  shall  be  subject  to  specific 
approval  by  the  FHVVA. 

(e)  Cooperators  which  administer 
construction  of  FH  projects  shall 
maintain  their  FH  records  according  to 
49  CFR  part  18. 

(f)  Funds  provided  to  the  FHVVA  by  a 
cooperator  should  be  received  in 
advance  of  construction  procurement 
unless  otherwise  specified  in  a  project 
agreement. 

|FR  Doc.  94-14224  Filed  6-10-94;  8:45  am] 
BILLING  CODE  4910-22-P 


23  CFR  Parts  710,  712,  713,  and  720 
[FHWA  Docket  No.  93-7] 
RIN2125-AD09 

Removal  of  Obsolete  and  Redundant 
Right-of-Way  Requirements 

agency:  Federal  Highway 
Administration  (FHWA),  DOT. 
ACTION:  Correction  to  final  rule. 

SUMMARY:  This  document  contains  a 
correction  to  the  authority  citation  in 
the  final  rule  published  on  May  16, 
1994  at  59  FR  25326.  The  final  rule 


related  to  removal  of  obsolete  and 
redundant  right-of-way  requirements. 
EFFECTIVE  DATE:  June  13,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gerald  B.  Saunders,  Chief,  Operations 
Division,  Office  of  Right-of-VVay,  HRVV- 
20,  (202)  366-0142;  or  Reid  Alsop, 
Office  of  Chief  Counsel,  HCC-31,  (202) 
366-1371,  Federal  Highway 
Administration,  400  Seventh  Street. 
SW.,  Washington,  DC  20590.  Office 
hours  are  from  7:45  a.m.  to  4:15  p.m., 
e.t.,  Monday  through  Friday,  except 
Federal  holidays. 

The  FHWA  hereby  corrects  the 
authority  citation  of  23  CFR  part  713 
which  was  published  on  Monday,  Mav 
16,  1994,  on  page  25327  in  FR  Doc.  94- 
11846  to  read  as  follows: 

Authority:  23  U.S.C.  101(a).  142(f).  156, 
and  315;  42  U.S.C.  4633  and  4651-1655;  23 
CFR  1.32:  49  CFR  1.48  (b)  and  (cc),  18.31  and 
parts  21  and  24. 

Issued  on:  June  6.  1994. 
Theodore  A.  McConneli, 

Chief  Counsel. 

|FR  Doc  94-14225  Filed  6-10-94;  8:45  am 

BILLING  CODE  4910-22-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 


40  CFR  Part  52 

[PA  19-1-6225;  FRL-^;890-3] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans; 
Pennsylvania;  Stage  II  Vapor  Recovery 
Regulations 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

SUMMARY:  EPA  is  approving  a  State 
Implementation  Plan  (SIP)  revision 
submitted  by  the  Commonwealth  of 
Pennsylvania.  This  revision  establishes 
and  requires  the  use  of  Stage  II  vapor 
recovery  at  gasoline  dispensing  facilities 
in  ozone  nonattainment  areas  classified 
as  moderate,  serious,  or  severe  in  the 
Commonwealth.  The  effect  of  this  action 
is  to  approve,  in  a  limited  fashion,  the 
Pennsylvania  regulation  requiring  Stage 
II  vapor  recovery  gasoline  dispensing 
facilities  (Chapter  129.82)  and  the 
associated  definition  of  gasoline 
dispensing  facility  in  Chapter  121,1.  It 
is  also  the  effect  of  this  action  to 
disapprove,  in  a  limited  fashion, 
Pennsylvania  regulation.  Chapter 
129.82.  This  action  is  being  taken  under 
section  110  of  the  Clean  Air  Act. 
EFFECTIVE  DATE:  This  final  rule  will 
become  effective  on  July  13. 1994. 
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ADDRESSES:  Copies  of  the  documents 
relevant  to  this  action  are  available  for 
public  inspection  during  normal 
business  hours  at  the  Air.  Radiation, 
and  Toxics  Division,  U.S. 
Environmental  Protertion  Agency. 
Region  III.  841  Chestnut  Building. 
Philadelphia,  Pennsylvania  19107;  Air 
and  Radiation  Docket  &  Information 
Center.  U.S.  Environmental  Protection 
Agency.  401  M  Street.  SW..  Washington. 
DC  20460;  and  Pennsylvania 
Deparlmeni  of  Environmental  Resources 
Bureau  of  Air  Quality  Control,  P.O.  Bo.x 
8468,  400  Market  Street.  Harri.sburg. 
Pennsylvania  17105. 
FOR  FURTHER  INFORMATION  CONTACT: 
Cynthia  H.  Stahl.  (215)  597-9337.aI  the 
EPA  Region  III  address. 
SUPPLEMENTARY  INFORMATION:  On 
November  29,  1993  (58  FR  62560). 
EPApublibhed  a  notice  of  proposed 
rulemaMiifj  (NPR)  for  the 
Commonwealth  of  Pennsylvania.  The 
NPR  proposed  two  actions:  (a)  A  limited 
approval/limited  disapproval  of  the 
Pennsylvania  Stage  II  vapor  recovery 
regulation.  Chapter  129.82  submitted  on 
March  4,  1992;  and  (b)  approval  of 
Chapter  129.82  as  supplemented  by 
section  6.7(b).  (c).  and  (h)  and  section 
1 7(2)  of  the  Pennsylvania  Air  Poll'ition 
Control  Act  as  amended  on  June  29. 
1992.  EPA  propose«l  the  approval  of 
Chajjter  129.82  as  supple;monted  bv 
SfH:tions  of  the  Pennsylvania  Air 
Pollution  Control  Act  in  the  event  that 
Penn.sylvania  submitted  those  sections 
of  the  Pennsylvania  Air  Pollution 
Control  Act  as  a  formal  SIP  revision. 

Sincp  Pennsylvania  has  not  submitliv) 
the  applicable  sections  fronrits  .Air 
Pollution  Control  Act  as  amended  on 
lune  29.  1992,  EPA  is  withdrawing  its 
prtiposed  approval  of  Chapter  129.82  as 
supplemented  by  f^rcli.ji:  C.:[h).  (c).  and 
(h)  and  section  17(2)ofthtr 
I'{nn.sylvania  Air  Pollution  Control  A<.t. 
a-;  amended  on  lune  29.  1992,  Therefore, 
this  notice  is  a  final  rulemaking  action 
of  the  March  4.  1992  submittal  alone. 

Other  speiific  requirements  of 
Pennsylvania's  Stage  11  regulation  and 
the  rationale  for  EPA's  proposed  action 
a:e  e.xplained  in  the  NPR  and  will  not 
be  restated  here.  Only  one  comment 
pertaining  to  the  NPR  was  received  The 
Penn.sylvania  Depanment  of 
Environmental  Resources  (D£R) 
requested  that  EPA  witlihold  final 
action  on  the  Stage  II  vapor  recovery 
regulation  submitted  on  March  4. 1992 
until  EPA  resolves  the  issues  concerning 
applicability  of  Stage  II  in  moderate 
ozone  nonattainment  areas.  EP.A  has  no 
issues  to  resolve  concj^ming  Stage  II  in 
moderate  ozone  nonattainment  areas. 
The  onboard  vapor  recovery 


requirements  required  to  be  issued  prior 
to  January  22.  1994  do  not  affect 
requirements  in  the  Pennsvlvania  .Stage 
n  regulation,  Chapter  129.82.  States  are 
free  to  continue  to  enforce  Stage  II 
regulations  in  moderate  ozone 
nonattainment  areas,  even  after  the 
promulgation  of  onboard  vapor  recover>' 
requirements  by  EPA.  Therefore.  EPA  is 
finalizing  its  limited  approval/hmited 
disapproval  of  the  Pennsylvania  Stage  II 
regulation.  Chapter  129.82,  and  the 
associated  definition  of  gasoline 
dispensing  facilities  located  in  Chapter 
121.1.  which  is  applicable  in  moderate, 
serious  and  severe  ozone  nonattainment 
areas  in  the  Commonwealth. 

Final  Action 

EPA  is  approving  the  definition  of 
gasoline  dispensing  facility  in  Chapter 
121  and  the  Stage  II  vapor  recovery 
requirements  in  Chapter  129  82  as  a 
revision  to  the  Pennsylvania  CAP.  EPA  is 
also  disapproving  the  Stage  il  vapor 
recovery  requirements  in  Chapter 
129.82  for  the  limited  purpose  of 
allowing  Pennsylvania  the  opportunity 
to  correct  the  testing  and  certification 
requirement  deficiencies  previously 
identified  by  EPA.  This  final  limited 
disapproval  begins  the  18  month 
sanctions  clock  for  the  Pennsylvania 
.Stage  H  regulation. 

Because  of  the  previously  identified 
deficiencies,  EPA  cannot  grant  full 
approval  of  this  rule  under  section 
1 10(k)(3)  and  part  D  Also,  because  the 
."Submitted  rule  is  not  composed  of 
separable  parts  which  meet  all  the 
applicable  requirements  of  the  CAA, 
EPA  cannot  grant  partial  approval  of  the 
r.ile  under  section  110{k)(3), 

However.  EPA  may  grant  a  limited 
approval  of  the  submitted  rule{s)  under 
section  110(k)(3)  in  light  of  EPA's 
authority  pursuant  to  section  301(a)  to 
adopt  regulations  necessary  to  further 
air  quality  by  strengthening  the  SIP  The 
»pproval  is  limited  because  EPA's 
action  also  contains  a  simultaneous 
limited  disapproval,  due  to  the  fact  thai 
the  rule  does  not  meet  the  si-ction 
1S2(b)(3)  requirement  of  pari  D  beciuse 
of  the  noted  deficiencies.  Thus.  EPA  is 
approving  the  Pennsylvania  Stage  H 
v.npor  recovery  regulation.  Chapter 
12S  82  submitted  under  section 
no(k)(3)  and  301(a)  of  the  CAA  for  the 
limited  purpose  of  strengthenirig  the 
Piinnsylvania  SIP, 

SIP  approvals  under  section  1 10  and 
subchapter  I.  part  D  of  the  Clean  Air  Act 
du  not  create  any  new  requirements  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Federal  SIP  approval  does 
not  impose  any  new  requirements,  the 
Ad.minislrator  certifies  that  it  does  not 


have  a  significant  impact  on  anv  small 
entities  affected.  Moreover,  due  to  the 
nature  of  the  Federal-State  relationship 
under  the  CAA,  preparation  of  a 
fiexibility  analysis  would  constitute 
Federal  inquiry  into  the  economic 
reasonableness  of  state  action.  The 
Clean  Air  Act  forbids  EPA  to  base  its 
actions  concerning  SIP's  on  such 
grounds.  Union  Electric  Co.  v.  L^.-S.  tPA 
427  U.S.  246.  255-66  (1976);  42  U  S  C 
7410(a)(2). 

EPA  is  also  disapproving  the 
Pennsylvania  Stage  II  rule  because  it 
contains  deficiencies  that  have  not  been 
corrected  and.  as  such,  the  rule  does  not 
fully  meet  the  requirements  of  section 
182(b)(3)  of  the  Act.  Under  section 
179(a)(2),  if  the  Administrator 
disapproves  a  submission  under  s«f<;lii.ii 
1 10(k)  for  an  area  designated 
nonattainment.  based  on  the 
submission's  failure  to  meet  one  or  m»tre 
of  the  elements  required  by  the  Act,  the 
Administrator  must  apply  one  of  the 
sanctions  set  forth  in  section  179(b) 
unless  the  deficiency  has  been  corrected 
within  18  months  of  such  disapproval. 
Section  179(b)  provides  two  sanctions 
available  to  the  Administrator:  highwiiy 
funding  and  offsets.  The  18  month 
period  referred  to  in  section  179(a) 
begins  at  the  time  EPA  publishes  finrJ 
notice  of  this  disapproval.  .Moreover,  th»' 
final  disapproval  triggers  tht-  Fedjtral 
implementation  plan  (FIP)  requiieriifnl  • 
under  section  110(c).  The  18  m.inth 
sanctions  cloi  k  for  the  Pennsylvania 
Stage  11  vapor  recovery  regulation  bcjjins 
en  June  13,  1994. 

EP.A's  disapproval  ol  the  State  icqKfst 
under  section  110  and  subchapter  I'pi.rl 
D  of  the  CAA  does  not  affect  any 
existing  requirements  applicable  to 
small  entities.  Any  pre-existing  Fedi  r.-.l 
requirements  remain  in  place  aftrr  this 
disapproval  Federal  disapproval  ol  the 
st.ife  subniittdl  does  not  affect  its  .state- 
ejiiorceabilily  Montover,  ISA's 
disapproval  of  the  submittal  does  nd 
impose  any  new  Federal  n>quircnM;.il> 
Therefore,  EPA  certifies  that  this 
disapproval  action  does  not  have  a 
significant  impact  on  a  sub,'st8nti.:l 
number  of  small  entities  bec.iuse  it  ilm^s 
not  remove  existing  requirements  and 
impose  any  new  Federal  require:ner.ts. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  stale 
implementation  plan.  Each  request  for 
revision  to  the  state  implernentati(>n 
plan  shall  be  considered  separately  in 
light  of  .specific  technical,  econoniij:. 
and  environmental  factors  and  in 
relation  to  relevant  .statutory'  and 
nvgulatory  requirements. 
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This  action  has  t)een 
Tabhi  2  action  for  signatiin 
Regional  Administrator  u 
procediu'es  published  in 
Register  on  January  19, 
2214-2225).  as  revised  by 
1993  memorandum  from 
Shapiro,  Acting  Assistant 
for  Air  and  Radiation.  On  J 
1989.  the  Office  of 
Budget  (OMB)  waived  Tab 
3  SIP  revisions  from  the 
section  3  of  Executive  Ord( 
a  period  of  two  years.  The 
submitted  a  request  for  a 
waiver  for  Table  2  and  3 
The  OMB  has  agreed  to 
waiver  until  such  time  as  il 
USEPA's  request.  This 
applicable  under  Executive 
12866.  which  superseded 
Order  12291  on  September 

Under  section  307(b)(1) 
Air  Act.  petitions  for  judici 
this  action,  pertaining  to 
Pennsylvania  Stage  II  regul 
Chapter  129.82.  must  be 
United  States  Court  of  Appi 
appropriate  circuit  by 
Filing  a  petition  for  reconsi 
the  Administrator  of  this 
not  affect  the  finality  of  this 
purposes  of  judicial  review 
extend  the  time  within  w 
for  judicial  review  may  be 
shall  not  postpone  the 
such  rule  or  action.  This 
be  challenged  later  in 
enforce  its  requirements 
307(b)(2).) 
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List  of  Subjects  in  40  CFR 

Environmental  protection 
pollution  control,  Hydrocarpons. 
Incorporation  by  reference. 
Intergovernmental  relationsl  Ozone. 
Reporting  and  recordkeepir  j 
requirements. 

Dated:  April  14.  l')94. 
Stanley  L.  Laskowski, 
Acting  Regional  Administrator,  Rfg/on  III. 

40  CFR  part  52  is  amende  1  as  follows: 

PART  52— {AMENDED] 

1.  The  authority  citation  fhr  part  52 
continues  to  read  as  follows 

Authority:  42  U.S.C  7401-7C  71q. 

Subpart  NN — Pennsylvania 

2.  Section  52.2020  is  amei  ided  by 
adding  paragraph  (c)(89)  to  read  as 
follows: 

§  52.2020    Identirication  of  plafi 
*        •        *        4 

(c)*  *  * 

(89)  Revisions  to  the  Peni^ylvania 
Regulations.  Chapter  129.82  pertaining 


ition, 
in  the 
Is  for  the 
Augiist  12, 1994. 
deration  by 
rule  does 
rule*  for  the 
nor  does  it 

a  petition 
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to  Stage  II  Vapor  Recovery  and  the 
associated  definition  of  gasoline 
dispensing  facihties  in  Chapter  121.1 
submitted  on  March  4,  1992  by  the 
Pennsylvania  Department  of 
Environmental  Resources: 
(i)  Incorporation  by  reference. 

(A)  Letter  of  March  4,  1992  from  the 
Pennsylvania  Department  of 
Environmental  Resources  transmitting 
Chapter  121.1.  definition  of  gasoline 
dispensing  facilities,  and  Chapter 
r29.82  pertaining  to  regulations  for 
Stage  II  vapor  recovery  in  moderate, 
serious  cmd  severe  ozone  nonattainment 
areas  in  the  Commonwealth. 

(B)  Pennsylvania  Bulletin  (Vol.  22, 
No.  8)  dated  Febniary  8,  1992 
containing  the  definition  of  gasoline 
dispensing  facility  in  Chapter  121.1  and 
the  Stage  II  vapor  recovery  regulations 
contained  in  Chapter  129.82.  effective 
on  February  8, 1992. 

(ii)  Additional  material. 

(A)  Remainder  of  March  4, 1992  State 
submittal. 

3.  Section  52.2023  is  amended  by 
adding  paragraph  (i)  to  read  as  follows: 

§  52.2023    Approval  status. 

*         •         •         «         » 

(i)  Limited  approval/limited 
disapproval  of  revisions  to  the 
Pennsylvania  Regulations,  Chapter 
129.82  pertaining  to  Stage  II  Vapor 
Recovery  and  the  associated  definition 
of  gasoline  dispensing  facilities  in 
Chapter  121.1  submitted  on  March  4. 
1992  by  the  Pennsylvania  Department  of 
Environmental  Resources.  The 
Pennsylvania  Stage  II  regulation  is 
deficient  in  that  it  does  not  include  the 
testing  and  certification  procedures 
contained  in  EPA's  October  1991  Stage 
II  guidance  documents  (EPA-450/3-91- 
022a  and  EPA^50/3-91-O22b). 
|FR  Doc.  94-14244  Filed  6-10-94:  8:45  am] 
BILLING  CODE  6560-50-F 

FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  90 

Special  Industrial  Radio  Service 

C'F/i  Correction 

In  Title  47  of  the  Code  of  Federal 
Regulations,  part  80  to  End,  revised  as 
of  October  1. 1993,  on  pages  296  and 
297,  §90.73.  paragraph  (c)  incorrectly 
carried  the  Manufacturers  Radio  Service 
Frequency  Table.  Paragraph  (c)  should 
have  carried  the  Special  Industrial 
Radio  Service  Frequency  Table  which 
reads  as  follows. 

§  90.73    Special  Industrial  Radio  Service. 

•        •        «        »        • 

(c)  Frequencies  available.  *  *  * 


Special  Industrial  Radio  Service 
Frequency  Table 


Frequency  Of  band 

Class  of  sta»i«o(sl 

Limitations 

Kilohertz-. 

2.000  to  35,000 

Fi>ed.  base  or  mo- 

< 

2292  

Base  or  mobile 

1.34 

2398    

.  .  do 

1  34 

46375  

.  do 

1   34 

Megahenz 

30  56  

do  . . . 

2 

3060    

do  - 

2 

30.62  

....  M     . 

2 
34 
34 

30.64  

do 

31.28  

do _....... 

31J2  ......_ 

.do 

29.34 

31.36  

do 

34 

31  40  „ 

.._.A> -.. 

29.34 

31  44  __ 

do 

29.34 

31.48  

do _- 

29.31.34 

31.52  

do    

Jig  31   34 

31.56  _ 

.....do _ 

34 

31.60  

......do  .  _ 

29  34 

31.84  _ 

.do 

29.31.34 

31.68 

.do     .... 

34 

31.72  

xjo 

29  31   34 

31.76  

JJO  

29.31.34 

31.80 

..._.do 

34 

31.84 : 

jdo 

34 

31.88 _ 

.....ito 

34 

31.92  

....  do  _ 

34 
34 

31.96  

....jOO  

33.  ;2 

.do 

3.34 

3528 

.do 

34 

35  32 

......do  - 

34 

35  36  

do 

34 

35.40 

.._.XJO  

34 

35.44 

.....A> _ 

34 

35.48 

JO  ~ 

29.34 

3552  _ 

Jo 

34 

35  74  „. 

jOo  - 

2 

35.76  _ 

xio 

2 

35.78  - 

do 

2 

35.80  

do - , 

2 

35.82  

,....do 

2 

35.84  

do 

2 

35.86  „..„.. 

.do  

2 

43  02  „.... 

do 

31.34 

43.04  

do _ 

4 

43  06  

do  _ .  . 

34 

43.08  

....JO  - _ 

34. 

43.10  

do 

34 
34 

43.»2 

do 

43.14  _ 

do 

34 

4.^.  :8 

..._J0  _ 

S 

43.28  

do 

31.34 

43.32  

..„.Jo 

34 

43.36  

do  

31.34 
31.34 

43.40  

.....Jo _ 

43  44  

...  do 

34 
34 

4J48 _. 

— do 

43.52  

do 

'  31  34 

47.44   

do  ._ 

2 

47  48  „. 

do 

2 

47  52  

Jo 

2 

47.56  

.do 

2 

47.60  „ 

do 

2 

47.64  

do 

2 

47  68  _ 

do _ 

2 

49.52  _... 

do 

34 

49.54  . 

...  do            _ 

5.34 
2 

4956  

Jo 

49.58  

do _. 

5.34 

72-76  

Operational  fi«ed  .. 
Mobile   ..   . 

72.44  _ 

72.48  

Jo 

72.52  

do 

72  56  

do 

72.60  _ 

Jo 

75.44  _ 

do 

75.48  _ 

Jo     

75  52  

.do 

75.56  _ 

do 

75.60  ..„ 

do 

150-170  

Base  or  mobile 

36 

151.490 „. 

do 

^a 

151.505 

.do  _ _. 

151.520  

.....do 

2 

151  535 

.....do „... 

2 

151.550 

Jo  - 

2 

151.565  _ _.. 

— do 

2 

151.580  ...   

— do 

2 

151  596  

..  ..do 

2 

152.466 

— do 

2.28 

152.48  

.    Jo        

2.9 
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Special  Industrial  Radio  Service 
Frequency  Table— Continued 


Special  Industrial  Radio  Service 
Frequency  Table— Continued 


Frequexy  of  band 


!  52.870  .. 

152.885  .. 

152900  „. 

'52.915  ... 

152  930  ... 

152.945  -. 

152.960  .. 

152.975  _ 

152990  ... 

153.005  .... 

153.020  ..„ 

153.035  .. . 

153.050    ... 

153.125  ... 

153.335  -. 

153.350  -.. 

153.365  ... 

153.380  ._ 

153.395  _.. 
15445625 
154  46375 
154  47125 
154.47875  . 

154.49  

154.625  — . 
157  725  .... 

157.740  

158.325  „... 
15a355_.. 

15&3e5 

t5a400  

i5a4i5  „.. 

158.460  

16910  172  . 

•  73.20375  .. 
173.2100  .... 
173.2375  ... 
173.2625  ... 
173  2875  .... 
173.3125  .... 
173.3375  -.. 
173.3625  . .. 
173^)900  ._. 
173.39625  .. 
?16  to  220  .. 
220  !0  222  .. 

406-413  

450  10  470  .. 

451.725  

451.775  

451.800  


Class  of  slaiion(s) 


461.825 
451.850 
451.875 
451.900  , 
451.925  , 
461.950  . 
451.975 
:o..uOO 
452.025  . 
452075  . 
452  125 
452175  . 
456  725  . 
456.775  . 
456.800  . 


456.825  

456.850  

456875  

456.900    _ 

456.925 

456.950  

456975 

457.000  

457.025  

457.075  

467.125  ._ 

457.175  

47010  612 

80610  821  

851  10  866 

89610  901  

928  and  above  . 

929  10  930 

935 10  940 

1427  to  1435 

2450  10  2500  .  .. 
8400  to  8500  -. 


do  

do 

.do 

xto  _ ; 

.-...do  -. „ 

do 

......do 

Jo 

Oo  ._. _ 

do 

jdo 

.....A) 

.....do 

jOo _ 

~..do 

-..do 

do 

Jo  ._ 

....X30  ." 

Rxed  or  mobile  ... 

...Jo  

do  

00 

Base  Of  mobile 

...Jo 

jOo _ 

.do 

....Jo „ 

— do  _. _. 

Jo 

Jo 

...Jo 

JO 

Mobile,  operakonai 

txed. 
FUed  or  mobile  ... 

— Jo  _ 

Jo 

Jo 

Jo 

do 

...Jo 

Jo 

do 

Jo 

Bane  or  mobile 

Base  and  mooae  . 
Oper^dional  (xed 

F.»ea  

Base  or  mobile  ... 

do 

Operational  died; 

base  or  mobue. 
Base  or  mob'to ... 

.....do 

— 00 -. 

.....do „. 

flo 

...joo 

...do 

.do „ 

....do 

._Jo 

do  „ 

do 

Mobile ..._ 

do 

Opcafonai  fi«e^ 

baseormoMe. 

Mob* 

do  

.do 

.-..Jo 

Jo 

Jo 

— do 

do „ 

..-..do 

do 


bmilalions 


do 

Baseormobito 

Mobile 

Base  or  mobile  ... 

OperalionaMlxad - 

Base  only 

Base  or  mobile 

Operationat-ftxed. 

base  or  mobile. 

Base  or  mobile  . 

Jto 


le.  34 

2 
2.  10 
2 
2.  10 
2 
2.10 
2 
2.  10 
2 
2.  10 
2.  11 
2.30.33 
2.30.33 
2,30 
^30 
2,30 
2.30 
2.30 
12.  13.  15,  25 
12.  13,  15,  28.  27 
12,  13.  15.  27 
12.13.  15.25 
2 
2.9 
2.28 
2.9 
2.30.33 
2.32 
2 
4 
2.30,33 
2,9 
14 

12.  13.  15.  27 
12.  15.  16.  27 
12. 13.  15.  25 
12.13.  15.25 
12.  13.  15.  25 
12,  13,  15.26 
12.  13.  15.  25 
12,13,  15.25 
12.  15.  16,  27 
12.  13,  15,  27 

17 
(37) 

14 

IB 
2 

2 
4.  19 

2 
2 
2 
2 
2 
2 
2 
2 
2 
2 
2 
2 
2 
2 
4.19 


Frequency  or  band 

Class  of  siation($| 

Limitations 

10.550  to 
10,680V 

do 

•The  frequencies  in  the  band  10.55-10.68  GHz  are  a»aM- 
aWe  (or  Onrtal  Termmalion  Systems  and  for  associated 
inlei-nooai  links  m  the  Pomt-to-Pomt  Microwave  Raoo  Sennce 
No  new  licenses  will  be  issued  under  this  subpart  but  current 
licenses  wi*  be  renewed. 

BILUNG  CODE  ISOS-OI-O 


DEPARTMENT  OF  COMMERCE 

National  Ocenic  and  Atmospheric 
Administration 

50  CFR  Part  216 

[Docket  No.  940667-4167;  I.D.  053194B] 

RIN  064a-AG34 

Taking  and  Importing  of  Marine 
Mammals 

AGENCY:  Natio;ial  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA). 

Commerce. 

action:  Final  rule;  with  request  for 

comments. 


:l 


2 
2 
2 
2 
2 
2 
2 
2 
2 
2 
2 
2 

20 

21 

21 

21 

22 

36 

21 

17 

23 

24 


SUMMARY:  NMFS  implements  provisions 
of  the  International  Dolphin 
Conservation  Act  (EDCA)  that  make  it 
unlawful,  after  June  1.  1994,  for  any 
person,  to  sell,  purchase,  offer  for  sale, 
transport,  or  ship,  in  the  United  States, 
any  tuna  or  tuna  product  that  is  not 
dolphin  safe.  The  intent  of  this  action  is 
to  ensure  that  the  U.S.  market  does  not 
act  as  an  incentive  to  the  harvest  of  tuna 
caught  in  association  with  dolphins  or 
with  driftnets. 

DATES:  This  rule  is  effective  June  2. 
1994.  Comments  on  this  rule  must  be 
received  or  postmarked  on  or  before 
August  12,  1994. 

ADDRESSES:  Comments  should  be  sent 
to:  Director.  Southwest  Region,  NMFS, 
501  W.  Ocean  Blvd.,  Suite  4200.  l,ong 
Beach,  CA  90802-4213. 
FOR  FURTHER  INFORMATION  CONTACT:  LT 
Dana  Wilkes,  NMFS,  310-980-4000. 

SUPPLEMENTARY  INFORMATION: 
Background 

NMFS  is  required  to  monitor  the 
importation  of  certain  fish  and  fish 
products  to  ensure  compliance  with 
various  provisions  of  the  Marine 
Mammal  Protection  Act  (MMPA),  as 
amended  by  the  IDCA  and  the  Dolphin 
Protection  Consiuner  Information  Act 
(DPCIA).  The  IDCA  states,  among  other 
things,  that  "It  is  the  policy  of  the 
United  States.,  to  ensure  that  the  market 
of  the  United  States  does  not  act  as  an 
incentive  to  the  harvest  of  tuna  caught 
in  association  with  dolphins  or  with 
driftnets." 


The  IDCA  makes  it  unlawful,  after 
June  1,  1994,  for  any  person  to  sell, 
purchase,  offer  for  sale,  L-ansport.  or 
ship,  in  the  United  States,  any  tuna  or 
tuna  product  that  is  not  dolphin  safe. 

Tuna,  or  a  ttma  product,  is  not 
dolphin  safe  if  it  contains  tuna  that  was 
harvested  on  the  high  seas  by  a  vessel 
engaged  in  fishing  with  driftnets  2.5  km 
or  longer  in  length  ("lai^e-scale 
•    driftnets").  As  of  May  31.  1994.  the 
Secretary  had  not  identified  any  nation 
whose  vessels  are  engaging  in  fishing 
with  large-scale  driftnets. 

Tuna  or  a  product  containing  tuna 
that  was  harvested  in  the  eastern 
tropical  Pacific  Ocean  (ETP)  by  a  vessel 
400  short  tons  (362.8  metric  tons  (mt)) 
carrying  capacity  or  greater,  is  dolphin 
safe  only  if  it  is  accompanied  by  two 
written  statements:  one  executed  by  the 
captain  of  the  vessel  that  harvested  the 
tuna,  certifying  that  purse  seine  nnts 
were  not  intentionally  deployed  on  or  to 
encircle  dolphins  at  any  time  during  the 
fishing  trip  (captain's  statement):  and 
the  other  from  a  NMFS  or  Inter- 
American  Tropical  Tuna  Commission 
official  certifying  that  there  was  an 
approved  observer  on  board  the  vessel 
during  the  entire  trip  and  that  purse 
seine  nets  were  not  intentionally 
deployed  during  the  trip  on,  or  to 
encircle,  dolphins  (observer's 
statement).  Both  the  captain's  and  the 
observer's  statements  must  be  endorsed 
in  writing  by  each  exporter,  importer, 
and  processor  of  the  product. 

Tuna  or  a  product  containing  tuna 
harvested  outside  the  ETP  bv  a  purse 
seine  vessel,  is  dolphin  safe  if  it  is 
accompanied  by  a  captain's  statement, 
certifying  that  no  purse  seine  net  was 
intentionally  deployed  on,  or  to 
encircle,  dolphins  during  the  particular 
voyage  on  which  the  tuna  was 
harvested. 

Tuna  or  a  product  containing  tuna 
harvested  outside  the  ETP  by  a  purse 
seine  vessel  in  a  fishery  in  which  the 
Secretary  has  determined  that  a  regular 
and  significant  association  occurs 
between  marine  mammals  and  tuna,  and 
in  which  tuna  is  harvested  through  the 
use  of  purse  seine  nets  deployed  on,  or 
to  encircle,  marine  mammals,  is  dolphin 
safe  if  it  is  accompanied  by  a  captain's 
statement  and  an  observer's  statement. 
As  of  May  31, 1994.  the  Secretary  had 
not  made  such  a  determination. 

NMFS  anticipates  that  the  dolphin- 
safe  documentation  requirements  of  the 
IDCA  and  this  final  rule  will  primarily 
affect  tuna  harvested  with  purse  seine 
nets  outside  of  the  ETP.  In  accordance 
with  the  importation  requirements  of  50 
CFR  216.24(e).  all  tuna,  other  than  ft^sh. 
is  required  to  be  accompanied  by  a 
NOAA  Form  370  "Fisheries  Certificate 


30306         Federal  Registsr  /  Vol.  59,  No.  112  /  Monday,  June  13,  1994  /  Rules  and  Regulations 


am 
pin  ;n 


ringi 


of  Origi.'i""  (FCO)  upon  iinpoHation  into 
the  Unitt;d  States.  NMFS  beli  ives  that 
most  tuna  marketed  in  the  Ur  ited  States 
(U.S.-harvested,  as  well  as  im  jorts)  is 
labeled  "dolphin  safe"  in  ace  »rdance 
with  DPr.IA  labeling  standyt  s. 
Therefore,  most  tuna  harvestc  d  in  the 
ETP  by  purse  seine  vessels  4fj  3  short 
tons  (362  3  mt)  carrying  capa<  ity 
greater  and  sold  in  the  Unitei 
meets  the  dolphin-safe  docu 
requirements  (i.e.,  it  is  accompan 
an  FCO.  as  well  as  captain's 
obser\er's  statements  and 
endorsoinents).  For  importwl 
harvested  outside  the  ETP  by 
seine  vessel,  this  regulation  rilfjuires 
that  a  captain's  statement  be  £ 
the  FCO.  In  addition,  for  tuna 
outside  the  ETP  by  a  U.S.  purle 
vessel,  this  regulation  require; 
captain'?  statement.  The  FCO 
endors-ii  !.v  each  exporter,  in  porter, 
and  prcH.  essor  of  the  tuna,  as  qpscribed 
above. 

The  l!.S.  Customs  Service  ( 
controls  the  importation  of  tu 
tuna  products  into  the  United 
uses  will  verify  that  a  capf 
statement  accompanies  shif 
tuna  and  tuna  product  contai 
harvested  by  purse  seine  outs 
ETP,  and  that  a  captain's  staff 
an  observer's  statement,  endn: 
w  riting  by  every  exporter,  im 
processor,  a<  company  tuna  or 
product  containing  tuna  harv 
purse  sp.ine  in  the  ETP. 

Tliis  nde  is  codified  in  50  Cf'R 
21b.24(';)(9).  The  former  text  c 
paragraph  216.24(e)(9)  that  is  eplaced 
by  this  .'■epuialion  was  effectiv    only 
through  1936.  Therefore,  delet  on  of  thfiJ 
language  has  no  regulatory  effect 

Classification 

This  rule  codifies  j-tatutuiy 
HMjuiremoiJis  and  prohibition; 
became  effective  pursuant  to  t 
afti^r  June  1, 1994.  Therefore, 
authorilv  sj;t  forth  a!  5  U.S.C.  ; 
good  rausi-  e.xists  to  vvaive  thf 
and  commi!nt  requirements  of 
Administrative  Procedure  Act 
procedures  are  unnecessan,.  F 
that  this  rule  incorporates  a  st 
requiremoni  already  in  effect, 
ctnisp  exists  under  5  U.S.C.  55 
waive  the  30-dav  delay  in  effe( 

This  ride  has  been  determin 
not  significant  for  purposes  of 
12866. 

This  rulr  contains  collectin 
information  requirements  subji 
Paperwork  Reduction  Act.  Thf 
collections  found  at  50  CFR  21 
have  been  previously  approve 
Office  of  Management  and  Bu 
(OMB)  under  Control  Number 


or 
States 
nientation 
ed  by 
atid 

una 
I  purse 
uires 
a  ttached  to 
harvested 

seine 
a 
must  be 


!SCS) 
a  and 
.States, 
s 

tsof 
tuna 
ie  the 
nent  and 
ed  in 

er,  and 
tuna 
f  sted  hv 


fort 


that 
I-  IDGA 
ilndcr 
53(b)(B). 
notice 
;he 

3s  such 
irther,  in 
tutor}- 
pod 

(d](3)to 
tive  date 
d  to  be 
•O 


n 


of- 

ct  to  the 


5.24(e) 
by  the 
(fcet 
)648- 


0040  for  tuna  or  a  tuna  product  that 
contains  tuna  harvested  in  the  ETP  by 
purse  seine  vessels  of  400  short  tons 
(362.8  metric  tons)  carrying  capacity  or 
greater  and  that  is  labeled  "dolphin 
safe."  The  public  reporting  burden  for 
this  collection  was  previously  estimated 
to  be  0.66  hours  per  response,  including 
the  time  for  reviewing  instructions, 
searching  existing  data  sources, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
the  collection  of  information  (56  FR 
47418.  September  19,  1991).  The  IDCA 
now  mandates  that  the  same  reporting 
requirement  apply  to  all  tuna  or  tuna 
products  containing  tuna  harvested  by 
purse  seine  in  the  ETP  by  these  vessels. 
and  it  is  expected  that  the  same 
reporting  burden  will  apply.  In 
addition,  all  tuna  or  tuna  products 
containing  tuna  harvested  by  purse 
seine  vessel  outside  the  ETH  must  now 
be  accompanied  by  the  captain's 
statement  described  above.  The 
reporting  burden  for  the  completion  of 
the  captain's  statement  for  tuna 
harvested  by  purse  seine  outsitle  of  the 
ETP  is  estimated  to  be  0.083  hours  per 
response.  Also,  tuna  harvested  outside 
the  ETP  must  now  be  accompanied  bv 
an  FCO  and  captain's  statement.  .Send 
comments  regarding  this  burden 
estimate  or  on  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden,  to 
the  Direr  tor.  Southwest  Region,  NMFS 
(see  ADDRESSES)  and  to  the  Office  of 
Management  and  Budget,  Paperwork 
Reduction  Project  0648-0400. 
Washingion,  D.C.  20503  (Attn:  NOAA 
Desk  Officer). 

List  of  Subjects  in  50  CFR  Part  216 

Administrative  practice  and 
procedure.  Imports.  Indians,  Marine 
mammals.  Penalties,  Reporting  and 
recordkeeping  requirements, 
Transportation. 

Dated:  Jiiae  6,  in^^ 
Charles  KumKlIa. 

Acting  Program  Mn:w}:fim:nt  Uffkfi. 
StUional  Marine  Fisheries  Seixici'. 

For  the  reasons  set  out  in  the 
preamble,  50  CFR  part  216  is  amended 
as  follows: 

PART  216— REGULATIONS 
GOVERNING  THE  TAKING  AND 
IMPORTING  OF  MARINE  MAMMALS 

1.  The  authority  citation  for  part  216 
ccmtinues  to  read  as  follows: 

Authority:  16  U..S.C.  13fil  ef  seq. 

2.  In  §  216.24,  the  heading  of 
paragraph  (e)  is  revised  and  paragraph 
(e)(9)  is  revised  to  read  as  follows: 


§216.24    Taking  and  related  acts  incidental 
to  commercia)  fishing  operations. 

***** 

(e)  Importation,  piirchase.  shipment. 
sa7e  and  transport. 

(9)  Dolphin  safe  requirements,  (i)  It  is 
unlawful  for  any  person  to  sell, 
purchase,  offer  for  sale,  transport,  or 
ship  in  the  United  States,  any  tuna  or 
tuna  product  that  is  not  dolphin  safe. 

(ii)  For  purposes  of  this  section,  tuna 
or  a  tuna  product  is  dolphin  safe  if: 

(A)  It  does  not  contain  tuna  that  was 
harvested  on  the  high  seas  by  a  vessel 
engaged  in  large-scale  driftnet  fishing; 

(B)  In  the  case  of  tuna  or  tuna  product 
that  contains  tuna  harvested  in  the  ETP 
by  a  purse  seine  vessel,  either  the  purse 
seine  vessel  is  of  less  than  400  short 
tons  (362.8  metric  tons  (mt))  carrying 
capacity  or,  if  the  purse  seine  vessel  is 
of  400  short  tons  (362.8  mt)  carrying 
capacity  or  greater,  the  tuna  or  tuna 
product  is  accompanied  by: 

[1]  A  completed  Fisheries  Certificate 
of  Origin; 

[2]  A  written  statement  by  the  captain 
of  each  vessel  that  harvested  the  tuna, 
certifying  that  the  vessel  did  not 
intentionally  deploy  a  purse  seine  net 
on.  or  to  encircle,  dolphins  at  any  time 
during  the  trip;  a  written  statement, 
signed  by  either  the  Secretary  or  a 
representative  of  the  Inter- American 
Tropical  Tuna  Commission,  certifying 
that  an  observer  employed  by  or 
working  under  contract  with  the  Inler- 
Americ  an  Tropical  Tuna  Commission  or 
the  .Secretary,  was  on  board  the  vessel 
during  the  entire  trip  and  that  the  ve.ssel 
did  not  intentionalJy  deploy  a  pur.se 
seine  net  on,  or  to  encircle,  dolphin  al 
any  time  during  the  trip;  and 

(3)  An  endorsen.ent  on  the  Fisheries 
Certificate  of  Origin  Ly  each  exporter, 
importer,  and  processor  certifying  that, 
to  the  best  of  his  or  her  knowledge  and 
belief,  the  Fisheries  Certificate  oi  Oiigin 
and  attached  docunien'.s,  and  the 
statements  requiied  by  this  paragraph 
(e){9)(iij  accurately  describe  the  tuna 
products: 

(C.)  In  flic  CHse  of  tuna  or  a  tuna 
product  containing  tuna  harvest!  d 
outside  the  eastern  tropical  Pacific 
Ocean  by  a  purse  seine  vessel,  it  is 
acrompanied'by  a  written  statement, 
executed  by  the  captain  of  the  vessel, 
certifying  that  no  purse  seine  net  was 
intentionally  deployed  on,  or  to 
encircle,  dolphins  during  the  particular 
voyage  on  which  the  tuna  was 
harvested;  and 

(D)  In  the  case  of  tuna  or  a  tuna 
product  containing  tuna  harvested 
outside  the  ETP  by  a  purse  seine  vess«;l 
in  a  fishery  in  which  the  Secretary  has 
determined  that  a  regular  and 
significant  association  occurs  between 
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marine  mammals  and  tuna,  and  in 
which  tuna  is  harvested  through  the  use 
of  purse  seine  nets  deployed  on,  or  to 
encircle,  marine  mammals,  it  is 
accompanied  by  a  written  statement, 
executed  by  the  captain  of  the  vessel 
and  by  an  observer,  certifying  that  no 
purse  seine  net  was  intentionally 
deployed  on,  or  to  encircle,  marine 
mammals  during  the  particular  voyage 
on  which  the  tuna  was  harvested. 

(iii)  Submission  of  documentation.— 
(A)  Imported  tuna  or  tuna  product.  The 
documents  required  by  paragraph 
(e)(9)(ii)  of  this  section  must  accompany 
the  imported  tuna  or  tuna  product  until 
no  further  endorsements  are  required  on 
the  documentation  and  the  documents 
have  been  submitted  to  officials  of  the 
U.S.  Customs  Service  at  the  time  of 
importation. 

(B)  U.S.  domestic  shipments.  The 
documents  required  by  paragraph 
(e)(9)(ii)  of  this  section  must  accompany 
tuna  or  tuna  product,  other  than 
imported,  until  no  further  endorsements 
are  required  on  the  documentation  and 
the  docimients  have  been  submitted  to 
the  Director,  Southwest  Region, 
National  Marine  Fisheries  Service,  501 
W.  Ocean  Boulevard,  Suite  4200,  Long 
Beach,  CA  90802. 
***** 

jFR  Doc.  94-14247  Filed  6-10-94;  8:45  ami 
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50  CFR  Part  301 

[Docket  No.  931235-4107;  I.D.  060694F] 
Pacific  Halibut  Fisheries 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Notice  of  inseason  action. 


SUMMARY:  The  Assistant  Administrator 
for  Fisheries,  NOAA,  on  behalf  of  the 
International  Pacific  Halibut 
Commission  (IPHC),publishes  notice  of 
this  inseason  action  pursuant  to  IPHC 
regulations  approved  by  the  United 
States  Government  to  govern  the  Pacific 
halibut  fishery.  This  action  is  intended 
to  enhance  the  conservation  of  Pacific 
halibut  stocks  in  order  to  help  sustain 
them  at  an  adequate  level  in  the 
northern  Pacific  Ocean  and  Bering  Sea. 
EFFECTIVE  DATE:  May  26.  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Steven  Pennoyer,  telephone  907-586- 
7221;  Gary  Smith,  telephone  206-526- 
6140;  or  Donald  McCaughran,  telephone 
206-634-1838. 


SUPPLEMENTARY  INFORMATION:  The  IPHC, 
under  the  Convention  between  the 
United  States  of  America  and  Canada 
for  the  Preservation  of  the  Halibut 
Fishery  of  the  Northern  Pacific  Ocean 
and  Bering  Sea  (signed  at  Ottawa, 
Ontario,  on  March  2,  1953),  as  amended 
by  a  Protocol  Amending  the  Convention 
(signed  at  Washington,  DC.  on  March 
29.  1979),  has  issued  this  inseason 
action  pursuant  to  IPHC  regulations 
governing  the  Pacific  halibut  fishery. 
The  regulations  have  been  approved  by 
the  Secretary  of  State  of  the  United 
States  of  America  (58  FR  17791,  April 
6, 1993).  On  behalf  of  the  IPHC,  this 
inseason  action  is  published  in  the 
Federal  Register  to  provide  additional 
notice  of  its  effectiveness,  and  to  inform 
persons  subject  to  the  inseason  action  of 
the  restrictions  and  requirements 
established  therein. 

Inseason  Action 

1994  Halibut  Landing  Report  No.  3 

North  Washington  Coast  Sport 
Fishery  to  Close 

The  north  Washington  coast  (waters 
west  of  the  Bonilla-Tatoosh  line  and 
south  to  the  Queets  River)  sport  halibut 
harvest  through  May  22  is  47,699  lb 
(21.6  mt).  It  is  anticipated  that  the  catch 
limit  of  68.039  lb  (30.9  mt)  for  this  area 
will  be  reached  on  May  28.  Therefore, 
the  sport  halibut  fishery  in  this  area  will 
close  at  11:59  p.m.  on  May  28.  and 
remain  closed  for  the  remainder  of  1994. 

Anglers  have  landed  an  estimated 
6,500  lb  (3.0  mt)  of  Pacific  halibut  in 
Neah  Bay,  WA,  that  were  caught  in 
Canadian  waters.  Fishing  remains  open 
in  Canadian  waters  with  a  two  fish  daily 
bag  limit,  no  size  restriction.  Anglers 
desiring  to  fish  in  Canadian  waters  are 
strongly  urged  to  contact  Canada 
Department  of  Fisheries  and  Oceans  at 
(604)  666-0383/0583  for  sport  fishing 
information  concerning  licensing  and 
the  nautical  description  of  closed  areas. 

Dated:  June  7. 1994. 
David  S.  Crestin. 

Acting  Director,  Office  of  Fisheries 
Consen-ation  and  Management,  National 
Marine  Fisheries  Service. 
(PR  Doc.  94-14299  Filed  6-10-94;  8:45  am) 
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Atmospheric  Administration  (NOAA). 
Commerce. 

ACTION:  Closure. 


50  CFR  Part  675 

(Docket  No.  931 100-4043;  I.D.  060894A] 

Ground! jsh  of  the  Bering  Sea  and 
Aleutian  Islands  Area 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 


SUMMARY:  NMFS  is  prohibiting  retention 
of  Greenland  turbot  in  the  Bering  Sea 
subarea  (BS)  of  the  Bering  Sea  and 
Aleutian  Islands  management  area 
(BSAI).  NMFS  is  requiring  that  catches 
of  Greenland  turbot  in  the  BS  be  treated 
in  the  same  manner  as  prohibited 
species  and  discarded  at  sea  with  a 
minimum  of  injury.  This  action  is 
necessary  because  the  Greenland  turbot 
total  allowable  catch  (TAG)  in  the  BS 
has  been  reached. 

EFFECTIVE  DATE:  12  noon.  Alaska  local 
time  (A.l.t.),  June  8.  1994,  until  12 
midnight,  A.l.t.,  December  31,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  L.  Sloan,  907-586-7228.  ^ 

SUPPLEMENTARY  INFORMATION:  The 
groundfish  fishery  in  the  BSAI  exclusive 
economic  zone  is  managed  by  the 
Secretary  of  Commerce  according  to  the 
Fishery  Management  Plan  for  the 
Groundfish  Fishery  of  the  BSAI  Area 
(FMP)  prepared  by  the  North  Pacific 
Fishery  Management  Council  under 
authority  of  the  Magnuson  Fishery 
Conservation  and  Management  Act. 
Fishing  by  U.S.  vessels  is  governed  by 
regulations  implementing  the  FMP  at  50 
CFR  parts  620  and  675. 

In  accordance  with  §675. 20(a)(7)(ii). 
the  Greenland  turbot  TAG  for  the  BS 
was  established  by  the  final  1994  initial 
specifications  of  groundfish  (59  FR 
7656,  February  16,  1994)  and 
subsequent  apportionment  of  reserve 
(59  FR  21673,  April  26,  1994)  as  4,667 
metric  tons. 

The  Director,  Alaska  Region,  NMFS 
has  determined  in  accordance  with 
§  675.20(a)(9),  that  the  Greenland  turbot 
TAG  in  the  BS  has  been  reached. 
Therefore.  NMFS  is  requiring  that 
further  catches  of  Greenland  turbot  in 
the  BS  be  treated  as  prohibited  species 
in  accordance  with  §  675.20(c)(3), 
effective  from  12  noon,  A.l.t..  June  8. 
1994.  until  12  midnight.  A.l.t., 
December  31.  1994. 

Classification 

This  action  is  taken  under  §  675.20 
and  is  exempt  from  OMB  review  under 
E.O.  12866. 

Authority:  16  U.S.C.  1801  et  seq. 

Dated:  June  8,  1994. 
David  S.  Crestin. 

Acting  Director.  Office  of  Fisheries 
Conservation  and  Management.  National 
Marine  Fisheries  Service. 
|FR  Doc.  94-14298  Filed  6-8-94;  4:50  pm| 
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NUCLEAR  REGULATOljiY 
COMMISSION 

10CFRPart9 
[Docket  No.  PRM-9-2] 


Energy, 
for  Rulemaking 


Ohio  Citizens  for  Respdnsible 
Inc.;  Receipt  of  Petition 

AGENCY:  Nuclear  Regu 
Commission. 

ACTION:  Petition  for  ruIeAiakJng;  notice 
of  receipt. 


SUMMARY:  The  Nuclear  F  egulatory 
Commission  (NRC)  is  pu  jlishing  for 
public  comment  a  notice  of  receipt  of  a 
petition  for  rulemaking  (  ated  February 
10,  1994,  which  was  file  1  with  the 
Commission  by  Ohio  Cit  zens  for 
Responsible  Energy,  Inc.  (CXZRE).  The 
petition  was  docketed  b^  the  NRC  on 
February  15. 1994,  and  h  as  been 
as.signed  Docket  No.  PRM-9-2.  OCRE 
filed  an  amendment  to  tl  e  petition 
which  was  docketed  by  t  le  NRC  on 
April  11,  1994.  The  petit  oner  requests, 
that  the  NRC  amend  its 
establish  public  right-to 
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provisions  that  would  er  sure  public 
access  to  licensee-held  ir  formation. 
DATES:  Submit  comment;  by  August  29, 
1994.  Comments  receivei  after  this  date 
will  be  considered  if  it  is  practical  to  do 
so  but  the  Commission  is  able  to  ensure 
consideration  only  forcumments 
received  on  or  before  this  date. 
ADDRESSES:  Submit  writt  ;n  comments 
to  the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Comi  lission, 
Washington,  DC  20555,  /  ttention: 
DockiUng  and  Service  Bi  inch. 

Deliver  comments  to  1  555  Rockviile 
Pike.  Rorkville.  \fary  lan(  ,  between  7:45 
:ini  and  4:15  pm  on  Feoei  al  workdays 

Per  a  copy  of  the  pctiti  >n,  WTite  the 
Rules  Review  and  Directi los  Branch, 
Division  of  Freedom  of  Ir  formation  and 
Publications  Services.  Of  ice  of 
Admini-^'ration,  U.S.  Nur  ifar  Regulator.- 
CnrarTas>;f)n.  Washingtor  ,  DC  2(J555. 

Thi!  petitifju  and  copie:  of  comments 
recrived  m;)\  be  inspecte  1  and  copied 
for  n  foe  at  tb-;  NRC  Publi :  Document 


Room,  2120  L  Street,  NW.  (Lower 
Level).  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  T.  Lesar,  Chief,  Rules  Review 
Section,  Rules  Review  and  Directives 
Branch,  Division  of  Freedom  of 
Information  and  Publications  Services, 
Office  of  Administration,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555,  Telephone:  301-415-7163  or 
Toll  Free:  800-368-5642. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  regulations  specified  in  10  CFR 
Part  9  address  the  public's  right  of 
access  to  information  held  bv  NRC. 
Subpart  A  prescribes  procedures  for 
making  NRC  agency  records  available  to 
the  public  for  inspection  and  copying 
under  the  Freedom  of  Information  Act 
(FOIA)  and  provides  notice  of 
procedures  for  obtaining  NRC  records 
otherwise  publicly  available.  Subpart  B 
implements  the  provisions  of  the 
Privacy  Act  of  1974  with  respect  to  the 
procedures  by  which  individuals  may 
determine  the  existence  of,  seek  access 
to,  and  request  correction  of  NRC 
records  concerning  themselves.  Subpart 
B  also  covers  the  requirements 
applicable  to  NRC  personnel  with 
respect  to  the  use  and  dissemination  of 
such  records. 

The  Petitioner 

On  February  10. 1994,  OCRE  filed  a 
petition  for  rulemaking  under  10  CFR 
2.802  with  the  NRC.  OCRE  filed  an 
amendment  to  the  petition  on  April  11, 
1994.  The  petitioner  is  a  private,  not-for- 
profit  organization  incorporated  under 
the  laws  of  the  State  of  Ohio.  OCRE 
specializes  in  research  and  advocacy  on 
nuclear  safety  issues  and  supports  the 
highest  standards  of  safety  and 
environmental  protection.  OCRE  also 
.supports  the  right  of  meaningful  public 
participation  in  the  regulation  of 
nucleai-  facilities.  The  petitioner  was  an 
inter\'enor  in  the  operating  license 
proceeding  for  the  Perry  Nuclear  Power  • 
Plant  and  has  intervened  in  tliree 
operating  license  amendment  rases 
regarding  Perry. 

Reasons  for  the  Petition 

According  to  the  petitioner,  the 
puiposo  of  the  petition  is  to  requr^st  a 
change  to  the  rules  regarding  public 
access  to  information  as  stated  in  10 
Ci"R  part  9.  particularly  iiiformation  that 


is  held  by  licensees  but  is  not  submitted 
to  the  NRC.  OCRE  contends  that  it  has 
observed  a  trend  in  the  NRC's  regulatory 
practice  in  the  past  several  years  that 
decreases  the  amount  of  information  to 
which  the  public  has  access.  The 
petitioner  believes  that  this  trend  is 
apparent  in  NRC  bulletins  and  generic 
letters  issued  over  the  past  six  years. 
OCRE  states  that  these  documents 
instruct  licensees  to  send  conclusory 
statements  that  they  have  completed  the 
requested  actions  to  the  NRC  instead  of 
instructing  licensees  to  send  the  NRC 
detailed  documentation  and  analyses  of 
their  actions.  The  detailed  records  are 
kept  at  the  plant  site  where  they  are 
accessible  only  to  NRC  inspectors.  The 
petitioner  is  particularly  concerned 
because  if  these  materials  are  never  sent 
to  the  NRC.  they  will  not  get  into  the 
Public  Document  Room  and  the  public 
will  never  have  access  to  them.  OCRE 
further  states  that  the  materials  will  not 
even  be  obtainable  under  the  FOIA 
unless  an  NRC  inspector  happens  to 
make  a  copy  of  the  requested  documtnits 
and  the  documents  are  still  in  the 
agency's  possession  at  the  time  the 
FOIA  request  is  filed. 

OCRE  refers  to  the  Station  Blackout 
nile  in  §  50.63(a)(2),  which  states  that 
"the  capabihty  for  coping  with  a  station 
blackout  of  specified  duration  shall  be 
determined  by  an  appropriate  coping 
analysis.  Utilities  are  expected  to  have 
the  baseline  assumptions,  analyses,  and 
related  information  used  in  their  coping 
evaluations  available  for  NRC  review." 
It  is  not  apparent  to  the  petitioner  that 
this  material  is  actually  sent  to  the  NRC 
and  made  publicly  available. 

The  petitioner  believes  that  other 
regulatory  trends  are  also  decreasing 
public  access  to  information.  OCRE 
states  that  the  Technical  Specification 
Improvement  Program  encourages  the 
removal  of  material  from  the  plant 
technical  specifications  and  the 
relocation  of  it  to  internal  plant 
documents.  The  petitioner  included  a 
list  of  recent  generic  letters  that  enable 
licensees  to  relocate  material  from  the 
plant  technical  specifications,  a  public 
document,  into  other  plant  documents 
that  may  not  be  available  to  the  public. 
According  to  the  petitioner,  about  36 
percent  of  current  technical 
specification  material  will  be  relocated 
to  internal  plant  documents  under  this 
program. 
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The  petitioner  states  that  NRC's 
revised  rules  of  practice  place  an  even 
greater  burden  on  public  petitioners  to 
provide  as  much  documentation  and 
factual  basis  for  contentions  as  early  as 
possible  while  the  access  of  petitioners 
to  detailed  information  is  diminishing. 
The  petitioner  further  states  that  if 
detailed  information  is  never  submitted 
to  the  NRC.  and  thus  never  becomes 
accessible  to  the  public,  participants  in 
proceedings  will  never  be  able  to  supply 
a  basis  sufficient  to  support  admission 
of  contentions  under  the  new  rules  of 
practice. 

OCRE  believes  that  lack  of  public 
access  to  information  on  nuclear 
regulation  undermines  public 
confidence  in  the  NRC's  regulatory 
program  and  is  contrary  to  the  public's 
statutory  right  to  participate  in  the  NRC 
regulatory  process.  The  petitioner  also 
states  that  members  of  the  public  cannot 
fulfill  the  role  of  participating  in  the 
NRC  regulatory  process,  which  Congress 
has  bestowed  upon  them,  without 
access  to  the  detailed  information  that 
current  NRC  policies  are  placing  beyond 
the  public's  reach. 

In  the  amendment  to  the  petition. 
OCRE  cited  two  additional  examples  of 
the  lack  of  public  access  to  licensee- 
held  information.  The  first  example  is 
NRC's  proposed  rule  entitled  "Codes 
and  Standards  for  Nuclear  Power  Plants; 
Subsection  IWE  and  Subsection  IWL" 
(59  FR  979,  January  7.  1994).  which 
states  that  "In  order  to  further  reduce 
the  burden  on  licensees  and  NRC  staff, 
the  Subsection  IWE  and  IWL  portions  of 
the  ISI  plan  will  not  have  to  be 
submitted  to  the  NRC  for  approval. 
Licensees  may  simply  retain  their  initial 
Subsection  IWE  and  Subsection  IWL 
plans  at  the  site  for  audit."  The  second 
example  is  NRC's  final  rule  entitled 
"Storage  of  Spent  Fuel  in  NRC- 
Approved  Storage  Casks  at  Power 
Reactor  Sites"  (55  FR  29161,  July  18, 
1990)  which  does  not  appear  to  require 
nuclear  power  plant  users  of  the 
approved  storage  casks  to  submit  their 
site-specific  evaluations,  as  required  by 
§  72.212(b)(2),  to  the  NRC.  This  section 
states  that  "A  copy  of  this  record  must 
be  retained  until  spent  fuel  is  no  longer 
stored  under  the  general  license  issued 
under  §  72.210."  The  petitioner  further 
states  that  §  72.212(b)(10)  only  requires 
that  general  licensees  make  records 
available  to  the  NRC  for  inspection. 

In  the  amendment  to  the  petition,  the 
petitioner  amended  the  language  in  its 
suggested  §  9.301(b)  to  include  persons 
required  by  the  proposed  rule  entitled 
"Certification  of  Gaseous  Diffusion 
Plants,"  pubhshed  on  February  11, 1994 
(59  FR  6792),  to  obtain  NRC  certification 
of  gaseous  diffusion  plants  under 


proposed  Part  76  in  the  definition  of 
"possessor."  OCRE  requests  that  the 
NRC  clarify  that  this  proposed 
definition  would  include  entities 
authorized  to  dispose  of  radioactive 
materials. 

The  petitioner  recommends  a  change 
to  Part  9  to  establish  the  public's  right- 
to-know  and  to  provide  the  pubUc 
access  to  copies  of  internal  plant 
documents,  subject  to  the  exceptions 
necessary  to  protect  sensitive 
information.  The  suggested  amendment 
would  not  require  that  licensees 
generate  information  that  does  not 
already  exist  in  response  to  a  request. 
The  petitioner  believes  that  its 
suggested  amendment  would  strike  a 
proper  balance  between  the  public's 
right  to  know  and  the  rights  of  the 
licensees. 

The  petitioner's  suggested 
amendment  would  include  appeal 
procedures.  If  a  requester  is  not  satisfied 
with  a  licensee's  response  to  a  request 
for  information,  the  requester  could 
appeal  the  matter  to  an  Administrative 
Law  Judge  on  the  Atomic  Safety  and 
Licensing  Board  Panel.  According  to  the 
petitioner,  this  option  is  the  most 
appropriate  and  efficient  one  for 
appeals. 

OCRE  believes  that  its  suggested 
amendment  to  Part  9  would  impose  a 
minimal  burden  on  licensees  and  that 
this  minor  burden  would  be  justified  by 
the  substantial  increase  in  meaningful 
public  participation.  According  to  the 
petitioner,  the  proposed  amendment  to 
Part  9  would  also  enhance  the  public's 
confidence  in  the  NRC's  regulatory 
program. 

The  Suggested  Amendments 

The  petitioner  requests  that  the  NRC 
amend  10  CFR  Part  9  by  adding  subpart 
E  to  read  as  follows: 

Subpart  E— Public  Right  of  Access  to 
Licensee-Held  Information 

Section  9. 300    Scope  of  Subpart 

This  subpart  establishes  the  public's 
right  of  access  to  licensee-held 
information,  subject  to  certain 
exceptions.  This  subpart  sets  forth  the 
procedures  to  be  followed  by  persons 
requesting  documents  held  by  NRC 
licensees  or  applicants  and  by  the 
licensees  or  applicants  in  responding  to 
requests  for  documents.  This  subpart 
also  establishes  procedures  for 
appealing  adverse  licensee  responses  to 
public  requests  for  records. 

Section  9.301     Definitions 

As  used  in  this  subpart, 
(a)  "Person"  has  the  meaning  given  in 
10  CFR  2.4. 


(b)  "Possessor"  means  any  holder  of 
or  applicant  for  any  license  to  possess, 
use,  dispose  of,  and/or  transfer  source 
material,  byproduct  material,  special 
nuclear  material,  and/or  spent  fuel,  or  to 
construct,  manufacture,  possess,  own. 
operate,  and/or  transfer  any  production 
or  utilization  facility  or  independent 
spent  fuel  storage  installation,  or  any 
holder  of  or  applicant  for  any 
construction  permit,  or  any  holder  of  or 
applicant  for  an  early  site  permit  under 
subpart  A  of  10  CFR  part  52,  or  any 
holder  of  or  applicant  for  a  standard 
design  certification  under  subpart  B  of 
part  52,  or  any  holder  of  or  applicant  for 
a  certificate  of  compliance  or  approved 
compliance  plan  under  part  76. 

(c)  "Record"  means  any  document, 
writing,  book.  data,  paper,  brochure, 
photograph,  punch  card,  magnetic  tape 
or  disk,  paper  tape,  sound  recording, 
pamphlet,  slide,  motion  picture,  map, 
drawing,  graph,  correspondence, 
contract,  report,  microfilm,  microfiche, 
optical  storage  medium,  or  other 
documentary  material,  regardless  of 
form  or  characteristics,  made  by,  in  the 
possession  of,  or  under  the  control  of  a 
possessor. 

Section  9.302    Designation  of 
Responsible  Official 

Each  possessor  shall  designate,  by 
name  or  title,  a  responsible  official  to 
whom  requests  for  records  are  to  be 
sent.  Each  possessor  shall  report  to  the 
NRC  the  name  and/or  title  of  the 
responsible  official  so  designated. 
Possessors  shall  promptly  notify  the 
NRC,  in  writing,  of  any  changes  to  the 
name  or  title  of  the  designated 
responsible  official.  The  NRC  will 
periodically  pubUsh  a  list  of  possessors 
and  their  designated  responsible 
officials. 

Section  9.303    Procedure  for 
Requesting  Records 

Any  person  may  request  any  record 
relevant  to  NRC-licensed  or  regulated 
activities  held  by  a  possessor.  The 
request  shall  be  made  in  writing  and 
sent  to  the  responsible  official 
designated  by  the  possessor.  The 
requester  should  describe  the  records 
sought  with  reasonable  specificity. 

Section  9.304    Response  by  Possessor 

(a)  A  possessor  receiving  a  request  for 
records  shall  respond  to  the  request 
within  thirty  (30)  days  from  the  receipt 
of  the  request  by  the  designated 
responsible  official. 

(b)  The  possessor's  response  shall 
consist  of  one  or  more  of  the  following 
options: 

(1)  If  the  records  requested  do  not 
exist  or  are  not  within  the  possession  or 
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control  of  the  possessor,  ii 
requester  of  this  fact. 

(2)  If  the  records  requesjed  are 
publicly  available,  inform 
of  this  fact  and  where  the 
be  obtained. 

(3)  Place  the  records  req  uested  in  the 
NRC's  Public  Docimient  Rbom  in 
Washington,  DC,  or  in  a  L(  ical  Public 
Document  Room  near  the  }ossessor's 
facility  or  convenient  to  tt  e  requester, 
and  inform  the  requester  v  here  the 
records  may  be  obtained. 

(4)  Provide  the  records  t  irectly  to  the 
requester.  The  possessor  n  ay  require 
the  requester  to  pay  reasor  able 
reprodurtion  fees. 

(5)  Thfl  possessor  may  n  fuse  to 
disclose  the  requested  recc  rds  only  if 
one  or  more  of  the  followii  ig  criteria  are 
met: 

(i)  The  requested  record!  have 
absolutely  no  relevance  to  any  activity, 
facility,  or  material  license  d  or  regulated 
by  the  NRC. 

(ii)  The  requested  recorct  contain 
personnel  or  medical  files  pr  similar 
personal  information,  the  aisclosure  of 
which  would  constitute  a  alearly 
unwarranted  invasion  of  personal 
privacy.  However,  records  pertaining  to 
the  requester  shall  be  disci  3sed  directly 
to  the  requester  or  his  or  h(  r  designated 
legal  representative. 

(iii)  The  requested  recon  s  contain 
trade  secrets  or  proprietary  information 
or  privileged  or  confidentii  I  commercial 
or  financial  information. 

(iv)  The  requested  recorc  s  contain 
safeguards  information,  as  iefined  in  10 
CFR  part  73. 

(v)  The  requested  record;  contain 
material  that  has  been  prop  erly 
classified  in  the  interests  o  national 
defense  or  foreign  policy. 

(vi)  The  requested  recorc  s  contain 
information  that  would  dis  :lose  the 
identity  of  a  confidential  sc  urce  or 
reveal  information  furnishe  d  only  by  a 
confidential  source,  the  dis  :losure  of 
which  would  tend  to  revea  the  source's 
identity. 

(c)  Any  reasonably  segrej  able  portion 
of  a  reco-i-d  shall  be  provide  i  to  the 
requester  or  placed  in  the  P  jbiic 
Document  Room  after  delet  on  of  the 
portions  that  are  exempt  un  der 
paragraph  (b)(5). 

(d)  Unless  disclosure  oft  le  record  is 
prohibited  by  law,  a  posses  or  may 
disclose  a  record  containinj  material 
exempt  under  paragraph  fb  (5)  directly 
to  the  requester  upon  the  ey  ecution  of 
an  appropriate  protective  aj  reement. 

Section  9.305    Appeals 

(a)  A  requester  may  appe;  1  a 
possessors  response  for  der  ial  of  access 
to  the  requested  records,  foi  charging 


excessive  reproduction  fees,  or  for  lack 
of  response  by  the  possessor  within  the 
designated  time  limits. 

(b)  Appeals  shall  be  made  by  filing  a 
notice  of  appeal  with  the  Chairman  of 
the  Atomic  Safety  and  Licensing  Board 
Panel.  The  notice  of  appeal  shall  be 
filed  within  sixty  (60)  days  of  the 
possessor's  final  response  and  shall 
include: 

(i)  A  copy  of  the  requester's  original 
letter  of  request; 

(ii)  a  copy  of  the  possessor's 
response(s),  or  a  statement  that  the 
possessor  has  not  responded  to  the 
reouest; 

(^iii)  an  explanation  of  why  the 
possessor's  response  is  inadequate, 
erroneous,  or  otherwise  unacceptable,  or 
why  the  reproduction  fees  charged  by 
the  possessor  are  excessive. 

(c)  Upon  the  receipt  of  a  notice  of 
appeal  under  this  section,  the  Chairman 
of  the  Atomic  Safety  and  Licensing 
Board  Panel  shall  appoint  an 
Administrative  Law  Judge  to  consider 
the  appeal.  The  Administrative  Law 
Judge  shall  utilize  whatever  informal 
procedures  are  deemed  necessary  to 
resolve  the  matter  and  may  examine  in 
camera  the  requested  records  to 
determine  whether  such  records  or  any 
part  thereof  may  be  withheld  under  the 
exemptions  specified  in  §  9.304(b)(5). 
The  burden  of  proof  is  upon  the 
possessor  to  sustain  its  actions. 

(d)  The  decision  of  the  Administrative 
Law  Judge  shall  be  binding  on  the 
possessor.  Decisions  of  the 
Administrative  Law  Judge  shall  be  final 
and  are  not  subject  to  further 
administrative  appeals  or  judicial 
review. 

Section  9.306    Penalties 

Refusal  of  a  possessor  to  comply  with 
an  order  of  the  Administrative  Law 
Judge  may  be  subject  to  enforcement 
action  by  the  NRC. 

Dated  at  Rockville,  Maryland,  this  7th  day 
of  June.  1994. 

For  the  .Muclear  Regulator^'  Commissicm. 
John  C.  Hoyle. 

Ac  ting  Secretary  of  the  Commission. 
IFR  Doc.  94-14256  Filed  6-10-94:  8:45  ami 
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FEDERAL  RESERVE  SYSTEM 

12  CFR  Part  203 

(Regulation  C;  Docket  No.  R-0839] 

Home  Mortgage  Disclosure 

AGENCY:  Board  of  Governors  of  the 
Federal  Rescr\e  System. 
ACTION:  Proposed  nile. 


SUMMARY:  The  Board  is  publishing  for 
public  comment  proposed  changes  to 
Regulation  C  (Home  Mortgage 
Disclosure)  and  to  the  instructions  and 
reporting  forms  that  financial 
institutions  must  use  in  complying  with 
the  annual  reporting  requirements 
under  the  regulation.  The  principal 
reasons  for  the  proi>os€d  amendments 
are  to  respond  to  the  statutory 
provisions  regarding  earlier  availability 
of  the  HMDA  disclosure  statements  to 
the  public;  help  improve  the  quality  of 
the  HMDA  data;  and  provide 
clarifications  requested  by  financial 
institutions  that  report  under  HMDA. 
The  amendments  would  set  an  earlier 
deadline  for  reporting  HMDA  data  to 
supervisory  agencies;  require  reporting 
in  machine-readable  format;  require 
institutions  to  keep  their  loan 
application  registers  current  during  the 
year  as  data  are  being  collected;  and 
make  a  number  of  other  changes. 
DATES:  Comments  must  be  received  on 
or  before  August  10, 1994. 
ADDRESSES:  Comments  should  refer  to 
Docket  No.  R-0839  and  be  sent  to 
William  W.  Wiles,  Secretary,  Board  of 
Governors  of  the  Federal  Reserve 
System,  Washington,  DC  20551.  They 
may  also  be  delivered  to  the  guard 
station  in  the  Eccles  Building  courtyard 
on  20th  Street,  NW.  (between 
Constitution  Avenue  and  C  Street  on 
20th  Street  NW  (between  Constitution 
Avenue  and  C  Street,  NW.)  'oetween 
8:45  a.m.  and  5:15  p.m.  weekdays. 
Comments  received  will  be  available  for 
inspection  and  copying  by  any  member 
of  the  public  in  the  Freedom  of 
Information  Office,  room  B-1122  of  the 
Eccles  Building,  between  9  a.m.  and  5 
p.m.  weekdays. 

FOR  FURTHER  INFORMATION  CONTACT:  Jane 
Jensen  Cell  or  W.  Kurt  Schumacher, 
Staff  Attorneys,  or  John  C.  Wood,  Senior 
Attorney,  Division  of  Consumer  and 
Community  Affairs,  Board  of  Governors 
of  the  Federal  Reserve  System, 
Washington,  DC  20551,  at  202/452- 
2412;  for  the  hearing  impaired  only. 
contact  Dorothea  Thompson, 
Telecommunications  Device  for  the 
Deaf,  at  202/452-3544. 

SUPPLEMENTARY  INFORMATION: 

(1)  Background 

The  Board's  Regulation  C  (12  CFR 
part  203)  implements  the  Home 
Mortgage  Disclosure  Act  of  1975 
(HMDA)  (12  U.S.C.  2801  et  seq.).  Thr 
regulation  requires  most  mortgage 
lenders  located  in  metropolitan 
statistical  areas  (MSAs)  to  report 
annually  to  federal  supervisory 
agencies,  and  disclose  to  the  public, 
information  about  their  home  mortgage 
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and  home  improvement  lending 
activity.  The  reports  and  disclosures 
cover  loan  originations,  applications 
that  do  not  result  in  originations  (for 
example,  applications  that  are  denied  or 
withdrawn),  and  purchases  of  loans. 
Information  reported  includes  the 
location  of  the  property  to  which  the 
loan  or  application  relates;  the  race  or 
national  origin,  gender,  and  income  of 
the  applicant;  and  the  type  of  purchaser 
for  loans  sold  in  the  secondary  market. 
For  denied  applications,  lenders  are  also 
permitted  to  report  the  reasons  for 
denial. 

Lenders  are  required  to  report 
originations,  applications,  and 
purchased  loans  for  each  calendar  year 
to  their  supervisory  agency  by  March  1 
of  the  following  year.  The  reports  are 
made  on  a  HMDA  Loan/Application 
Register  (HMDA-LAR)  in  a  transaction- 
by-transaction  format;  for  reports 
containing  more  than  100  entries, 
lenders  currently  are  expected  to  submit 
the  data  in  automated  form  (magnetic 
tape  or  diskette).  The  lender's 
supervisory  agency  submits  the  data  to 
the  Federal  Reserve  Board,  which 
processes  the  data  on  behalf  of  member 
agencies  of  the  Federal  Financial 
Institutions  Examination  Council 
(FFIEC)  and  the  Department  of  Housing 
and  Urban  Development.  The  Board 
then  prepares  public  disclosure 
statements  for  each  reporting  lender  and 
aggregate  reports  covering  the  data  for 
all  lenders  in  a  metropolitan  area.  The 
statements  are  sent  to  lenders,  generally 
by  July  or  August,  and  the  lenders  are 
required  to  make  the  statements 
available  to  the  public  at  their  home 
office  and  at  certain  branch  offices. 
Although  lenders  must  make  the 
disclosure  statements  available  within 
three  business  days,  they  have  a  thirty- 
day  period  within  which  to  review  the 
statements  prepared  by  the  Board  and  to 
report  any  discrepancies  to  the  agencies. 
After  necessary  revisions  have  been 
made,  the  Board  prepares  and  sends 
disclosure  statements  for  all  reporting 
lenders  in  each  MSA,  along  with 
aggregate  disclosure  tables  covering  all 
such  lenders,  to  a  central  data 
depository  in  each  MSA.  The  central 
depositories  are  usually  public  libraries, 
regional  planning  agencies,  or  other 
public  offices;  the  disclosures  are 
generally  sent  to  the  depositories  by 
October. 

(2)  Explanation  of  Proposed 
Amendments 

One  of  the  principal  reasons  the 
Board  is  proposing  to  amend  Regulation 
C  is  the  need  to  make  HMDA  data 
available  to  the  public  earlier  than  has 
been  the  case  in  the  past.  Statutory 


amendments  to  HMDA  enacted  in  1992 
provide  that  starting  with  the  HMDA 
reports  for  calendar  year  1994, 
disclosure  statements  for  individual 
lenders  should  be  available  to  the  public 
by  July  1  of  the  following  year,  and  that 
aggregate  tables  should  be  available  at 
the  central  depositories  by  September  1. 

To  meet  this  timetable,  it  will  be 
necessary  for  the  agencies  to  begin 
processing  the  raw  data  earlier  than 
March  1.  Therefore,  the  proposed 
amendments  include  a  change  in  the 
deadline  for  data  submission,  requiring 
lenders  to  submit  their  data  by  February 
1  instead  of  March  1.  Some  of  the  other 
proposed  amendments  also  are 
intended,  in  part,  to  facilitate  earlier 
availability  of  the  data  (see  discussion 
concerning  the  proposed  change  to 
§  203.5(a).  below). 

Another  important  reason  the  Board  is 
proposing  amendments  to  Regulation  C 
relates  to  the  accuracy  of  the  HMDA 
data.  The  accuracy  of  the  HMDA  reports 
produced  under  the  new  data  collection 
system  that  was  instituted  in  1990 
(following  an  expansion  of  the  data 
collected  under  HMDA)  has  improved 
in  each  succeeding  year,  but  concerns 
continue  to  exist  about  data  quality.  A 
major  part  of  what  is  involved  in 
ensuring  data  accuracy  relates  to  matters 
that  are  in  the  control  of  reporting 
institutions;  for  example,  lending 
institutions  must  devote  adequate 
resources  to  the  task  of  accurately 
compiling  and  checking  data  before 
reporting  it.  However,  to  the  extent  that 
any  requirements  of  the  regulation  are 
unclear  or  complicated,  consistent  and 
accurate  reporting  is  more  difficult. 
Accordingly,  some  of  the  proposed 
amendments  now  being  published  are 
intended  in  whole  or  in  part  to  make  the 
reporting  requirements  clearer  or 
simpler.  In  addition,  another  proposed 
amendment  calls  for  reporting  in 
machine-readable  format;  this  change 
also  should  help  improve  data  quality, 
as  discussed  below. 

The  Board  solicits  comment  generally 
on  other  ways  in  which  Regulation  C 
might  be  changed  to  better  address 
problems  of  accuracy  of  the  HMDA  data. 
For  example,  would  allowing  or 
requiring  all  home  equity  lines  to  be 
reported— rather  than  only  the  portion 
of  a  line  the  borrower  intends  to  use  for 
home  improvement  or  home  purchase — 
simplify  reporting  and  bring  about 
greater  consistency?  Would  the  same  be 
true  for  other  categories  of  loans?  (On  a 
similar  point,  refer  to  the  discussion  of 
possible  changes  in  the  types  of 
refinancings  that  should  be  reported,  in 
section  (3),  "Other  Matters  on  Which 
the  Board  Sohcits  Comment,"  below.) 
Are  there  areas  in  which  explanations 


could  be  made  simpler  or  clearer, 
thereby  facilitating  more  accurate 
reporting? 

The  Board  notes  its  intention  to 
publish  within  the  next  several  months 
a  proposed  staff  commentary  to 
Regulation  C.  The  commentary  will 
provide  a  vehicle  for  interpretations  that 
would  help  lenders  better  understand 
and  comply  with  the  regulation's 
requirements.  The  commentary  will 
supplement  the  detailed  instructions 
provided  in  appendix  A  to  Regulation  C 
for  completion  of  the  HMDA  LAR  and 
in  the  Guide  to  HMDA  Reporting: 
emitting  It  Right,  the  brochure  published 
by  the  FHEC  and  distributed  by  the 
individual  agencies.  The  Board  is  in  the 
process  of  drafting  the  commentary,  and 
sohcits  comment  from  lenders 
identifying  specific  areas  that  the 
commentary  should  address. 

Set  forth  below  is  a  section-by-section 
discussion  of  the  proposed  amendments 
to  the  regulation. 

Section  203.2— Definitions 

Paragraph  (0— Home  Improvement  Loan 

The  proposal  would  revise  the 
regulation's  definition  of  "home 
improvement  loan"  to  facilitate 
compliance.  The  existing  definition  sets 
two  conditions:  first,  that  the  loan 
applicant  state,  at  the  time  of  the 
application,  that  the  loan  is  for  the 
purpose  of  repairing,  rehabilitating,  or 
remodeling  a  dwelling;  and  second,  that 
the  loan  be  classified  in  the  records  of 
the  financial  institution  as  a  home 
improvement  loan. 

One  change  proposed  by  die  Board 
relates  to  the  first  part  of  the 
definition— that  the  loan  be  for  the 
purpose  of  repairing,  rehabilitating,  or 
remodeling  a  dwelling.  Questions  have 
arisen  about  situations  in  which  a  loan 
is  made  for  the  purpose  of  making 
improvements  to  the  borrower's 
residential  property,  but  not,  strictly 
speaking,  to  the  "dwelling"  as  defined 
under  Regulation  C.  The  regulation 
defines  dwelling  as  a  residential 
structure,  whether  or  not  attached  to 
real  property.  Thus,  for  example,  a 
dwelhng  under  Regulation  C  includes  a 
house,  apartment  building,  or  mobile 
home,  but  not  necessarily  the  land  upon 
which  the  house  or  other  structure  is 
located.  Some  institutions  have  asked 
whether  a  loan  for  building  or  repairing 
things  such  as  a  detached  garage,  a 
driveway,  a  fence,  or  landscaping 
should  qualify  as  a  home  improvement 
loan  for  HMDA  purposes. 

To  avoid  technical  distinctions  based 
on  whether  a  loan  relates  to  the 
structure  or  to  the  land  on  which  it  is 
situated,  the  Board  proposes  to  change 
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The  Board  also  propos(  s 
the  second  part  of  the  de 
would  make  the  manner 
institution  classifies  a  1 
its  treatment  for  HMDA 
part  of  the  definition  was 
intended  to  minimize  the 
burden  on  financial 
requiring  an  institution 
as  a  home  improvement 
HMDA-LARifthe 
record  the  loan  as  a  home 
loan  for  other  purposes 
instilutiuns  now  indicate 
would  I:m.  to  report  loans 
H.e  for  humu  improvemer  t 
but  they  find  it  difficult  t 
the  loans  may  not  be  "c 
institution "s  records  as 
improvement  loans.  Rem 
classification  test  would 
problem.  However,  the 
comment  on  the  extent  to 
proposed  change  would 
significant  compliance 
institutions  that  do  not 
such  loans  on  the  HMDA 
vi  ould  be  required  to  do 
also  requested  generally 
advantages  and  disadv 
this  chajige. 

Section  203.4 — Compilnii[>n  of  Loan 
Data 

Paragraph  (a) — Data  Forn^t  and 
lU'mizafion 
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would  be  that  examiners  and  the 
institution  itself  would  have  ready 
access  to  current  data  that  could  be 
helpful  in  assessing  its  fair  lendingand 
community  reinvestment  performance 

The  Board  recognizes  that  some 
institutions  may  compile  and  geocodc 
transactions  (assign  MSA.  state,  county, 
and  census  tract  codes)  on  a  batch  basis, 
from  time  to  time  during  the  year  or  at 
year-end.  The  Board  solicits  comment 
on  how  burdensome  institutions  thr;f 
currently  follow  this  procedure  would 
find  it  to  record  all  the  l-'\R 
information,  including  the  geographic 
codes,  on  the  HMDA-LAR  within  one 
month  after  final  action.  In  addition, 
comment  is  requested  on  the  extent  to 
which  any  burden  might  be  reduced  if 
the  requirement  were  to  keep  the 
HMDA-LAR  up  to  date  on  a  quarterly 
basis,  rather  than  monthly.  The  Federal 
Deposit  Insurance  Corporafir  n  imposes 
a  thirty-day  requirement  on  the  HMDA- 
covered  institutions  it  supervises:  the 
Office  of  the  Comptroller  of  the 
Currency  proposed  a  similar 
requirement,  and  recently  adopted  a 
quarterly  update  requirement  instead 
(see  59  FR  26411.  May  20. 1994). 

The  Board  believes  that  a  requirement 
to  update  the  HMDA-LAR  within  one 
month  after  each  transaction  would  be 
an  important  step  toward  improving  the 
accuracy  and  timeliness  of  HMDA  data 
leporting;  if  the  compliance  burden 
appeared  to  outweigh  the  advantages, 
however,  the  Board  would  consider 
alternatives  such  as  quarterly  updating 

Reporting  income.  The  Board 
proposes  to  revise  the  regulation  to 
clarify  how  institutions  report 
applicants'  income  and  eliminate  an 
internal  inconsistency  that  now  exists. 
Currently,  §  203.4(a)(7)  of  Regulation  C 
provides  that  financial  institutions  shall 
collect  data  on  "income  relied  upon  in 
processing  the  loan  application."  The 
in.strucfions  for  completing  the  HMDA- 
LAR  stete  that  if  no  income  is  asked  for 
or  relied  on  in  the  credit  decision,  the 
lender  may  enter  NA  (not  appiicabl.-;)  in 
this  field  (appendix  A.  parag-^aph 
V.D.5.C.). 

The  Board  proposes  that  lenders  must 
report  all  income  reflected  on  the 
application,  including  income  of 
coapplicants,  whether  or  not  the  lender 
relies  on  a  particular  source  of  income. 
U  the  lender  deteraiined.  in  the  course 
of  verifying  information,  that  some 
portion  of  the  income  reported  by  Uie 
applicant  was  overstated,  the  lender 
would  enter  the  verified  amount  rather 
than  the  amount  originally  reported. 

Currently  lenders  need  not  report 
income  for  streamlined  refinancings  in 
which  they  neither  ask  for  nor  rely  on 
income  information.  In  addition,  for 


privacy  reasons,  an  institution  need  not 
record  applicants'  income  (jn  the 
HMDA-LAR  for  loans  made  to  the 
institution's  own  employef^s.  These 
rules  will  remain  in  place. 

Section  203.5— Disrioaare  ami 
Reporting 

Paragraph  (a) — Reporting  to  Agency 

Change  in  reporting  deadline. 
Currently,  institutions  are  required  to 
file  their  HMDA  data  with  supervisory 
agencies  by  March  1  following  the  year 
to  which  the  data  relate.  The  Board 
proposes  to  change  the  due  date  to 
February  1. 

Statutory  amendments  contBined  in 
the  Housing  and  Community 
Development  Act  of  1992,  106  S\n\. 
3889.  provide  that  starting  with  loan 
and  application  data  for  calendar  vrar 
1994.  the  FFIEC  shall  make  "every 
effort"  to  ensure  that  individual  lendrn^' 
public  disclosure  statements  are 
available  at  the  lenders'  offices  before 
July  1  of  the  following  year.  Similarly, 
the  amendments  call  for  the  FFIEC  to 
make  both  the  individual  disclosures 
and  the  aggregate  tables  available  at  the 
central  depositories  before  September  1 

In  1993,  the  individual  lenders' 
disclosure  statements  for  1992  lending 
activity  became  available  to  the  public 
the  first  week  of  August,  and  the 
disclosure  statements  and  aggregatt 
reports  became  available  at  central 
depositories  the  first  week  of  November. 
This  year,  the  processing  schedule  calls 
for  disclosures  to  be  available  at 
institutions  in  July  and  at  central 
depositories  in  October.  Thus,  progrt-ss 
is  being  made  toward  meeting  the 
statutory  targets  for  earfier  availability 
of  HMDA  data.  But  given  the  high 
volume  of  data  being  proces.sed.  the 
Board  believes  il  is  nece.ssarv  to  mnve 
up  the  date  for  submitting  the  raw  dr;'a 
to  supervisory  agencies. 

Reporting  in  Macbine-Reodable 
Format.  In  processing  the  HMDA  dota. 
the  Board  and  the  other  agencies  use 
various  means  to  identify  and  corre!,! 
data  errors.  For  example,  the  data  are 
run  through  computerized  edit  checks 
designed  to  detect  errors  and  omissions 
in  the  data  fields.  Where  these  are 
found,  the  agencies  send  the  reports 
back  to  the  institution  for  correction. 

Lenders  whose  HMDA-LAR  contains 
more  than  100  line  entries  are  generally 
expected  by  the  agencies  to  submit  their 
data  in  machine-readable  format,  such 
as  PC  diskette  or  magnetic  tape.  The 
Board  and  the  other  agencies  have 
encouraged  lenders  to  submit  their 
HMD.^-L.^Rs  in  automated  form,  and 
all  but  one  of  the  agencies  provide  PC 
software  that  ciin  be  used  to  compile 
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data  on  diskettes.  This  software  has 
built-in  edit  checks  for  accuracy  and  is 
I'urnished  free  of  charge.  Software 
packages  that  are  widely  available  from 
private  vendors  also  contain  the 
computerized  edits  used  by  the  Board. 
Nonetheless,  many  lending  institutions 
still  submit  their  HMDA  data  in  paper 
form,  and  the  agencies  have  found  that 
these  paper  submissions  tend  to  contain 
a  substantially  higher  number  of  errors 
than  submissions  in  machine-readable 
form. 

The  Board  proposes  to  require  that  all 
institutions  report  HMDA  data  in 
machine-readable  form  and  that  they 
edit  their  data  before  submitting  it, 
either  using  the  agency-supplied  HMDA 
software  or  using  the  same  edits  in 
private  vendors'  software. 

The  proposed  change  would  help 
lenders  to  ensure  submission  of  accurate 
data. 

The  overall  accuracy  of  the  data  has 
improved  each  year  since  1990,  the  first 
year  of  expanded  reporting  under  the 
amendments  in  the  Financial 
Institutions  Reform,  Recovery  and 
Enforcement  Act  of  1989,  in  part 
because  institutions  have  increasingly 
submitted  data  by  diskette,  magnetic 
tape,  or  Fedline.  However,  further 
improvements  in  data  quality  are 
needed,  and  the  pre-edited  reporting  of 
data  in  machine-readable  form  would 
help  in  bringing  about  such 
improvements.  Machine-readable 
reporting  would  also  assist  the  agencies 
in  meeting  the  new  public  disclosure 
deadlines,  by  reducing  the  time  needed 
to  enter  the  data  from  each  reporting 
institution  into  the  HMDA  processing 
database. 

The  Board  recognizes  that  some 
financial  institutions  subject  to  HMDA 
might  not  have  the  computer  capability 
to  compile  and  report  their  data  in 
machine-readable  form.  The  Board 
solicits  comment,  therefore,  on  whether 
requiring  machine-readable  data 
submission  from  all  institutions  would 
create  a  hardship  for  some,  and  if  so, 
whether  supervisory  agencies  should 
have  discretion  to  grant  waivers  from 
this  requirement  on  a  case-by-case  basis. 
For  example,  a  waiver  might  be  granted 
in  a  case  where  an  institution  does  not 
itself  owm  or  have  ready  access  to  a 
personal  computer  nor  have  access 
through  a  service  provider. 

Paragraph  (e)— Notice  of  Availability 

The  Board  proposes  to  make  a 
technical  change  to  §  203.5(e) 
concerning  the  notice  of  availability  that 
institutions  are  required  to  post. 
Pursuant  to  amendments  contained  in 
the  Housing  and  Community 
Development  Act  of  1992,  lending 


institutions  must  now  make  available  to 
the  public  not  only  their  disclosure 
statements  but  also  their  loan/ 
application  registers  (after  deleting 
certain  data  fields).  These  statutory 
amendments  were  incorporated  into 
Regulation  C  in  March  1993  (see  58  FR 
13403,  March  11,  1993). 

The  proposed  change  will  revise  the 
notice  language  to  reflect  that  HMDA 
data  in  addition  to  disclosure  statements 
are  available  from  institutions. 

Appendix  A — Form  and  Instructions  for 
Completion  of  HMDA  Loan/Application 
Register 

II.  Required  Format  and  Reporting 
Procedures 

Paragraph  A.  The  Board  proposes  to 
require  that  all  HMDA-covered 
institutions  submit  data  in  machine- 
readable  form,  except  that  supervisory 
agencies  may  have  discretion  to  grant 
relief  from  this  requirement  in  cases  of 
hardship.  See  the  discussion  of  this 
proposed  change  under  §  203.5(a), 
above. 

Paragraph  E.  A  new  paragraph  II.  E. 
would  be  added  to  the  HMDA-LAR 
instructions  to  reflect  the  proposed 
requirement  that  the  HMDA-LAR  be 
kept  current  within  one  month  of  final 
action  during  the  year  as  transactions 
occur.  See  the  discussion  under 
§  203.4(a).  above. 

III.  Submission  of  HMDA-LAR  and 
Public  Release  of  Data 

Paragraph  A.  The  proposal  includes  a 
change  in  the  reporting  deadline  from 
March  1  to  February  1;  paragraph  III.  A. 
in  the  instructions  would  be  revised 
accordingly.  See  the  discussion  on  this 
proposed  change  under  §  203.5(a), 
above. 

Paragraphs  B  and  C—  Requirement 
to  report  total  HMDA-LAR  entries  on 
transmittal  sheet.  The  regulation 
requires  that  a  transmittal  sheet 
accompany  an  institution's  HMDA-LAR 
data  submission,  containing  general 
information  such  as  the  name,  address, 
and  identifying  numbers  of  the 
institution.  Currently,  the  transmittal 
sheet  does  not  ask  for  the  total  number 
of  transaction  line  entries  contained  in 
the  HMDA  submission,  although  the 
instructions  encourage  institutions  to 
provide  this  record  count  in  a  cover 
letter. 

The  Board  proposes  to  amend 
Regulation  C  to  require  financial 
institutions  to  report  on  the  transmittal 
sheet  (in  both  the  paper-copy  and 
machine-readable  versions)  the  total 
number  of  line  entries  included  in  the 
data  submission.  Respondents  also  will 
be  asked  to  send  a  transmittal  sheet  with 


any  subsequent  submission  of  data, 
rather  than  only  with  the  initial 
submission.  An  institution  will 
sometimes  send  HMDA  data  to  its 
supervisory  agency  in  more  than  one 
submission  when  revisions  to  the  initial 
submission  are  necessary,  for  e.xample. 
or  because  transactions  were  found  to 
have  been  inadvertently  omitted.  The 
count  on  the  transmittal  sheet  for  each 
submission  will  help  the  agencies  verify 
the  number  of  line  entries  submitted  by 
the  institution  at  that  time.  This  change 
would  help  reduce  the  likelihood  of  anv 
data  being  lost  during  the  collection 
process. 

Paragraph  G.  Posters.  The  Board  is 
providing  suggested  language  for  the 
notice  of  availability  that  lenders  are 
required  to  post  in  their  home  and 
branch  offices  in  metropolitan  areas. 
The  revised  notice  reflects  the  fact  that 
HMDA  data  besides  disclosure 
statements  are  now  available  from 
financial  institutions.  See  the  discussion 
of  proposed  changes  to  §  203.5(e), 
above. 

V.  Instructions  for  Completion  of  Loan/ 
Application  Register 

A.  Application  or  loan  information.  5. 
Explanation  of  purpose  codes.  Code  2: 
Home  improvement.  The  proposal 
includes  changes  in  the  definition  of 
home  improvement  loans  for  HMDA 
reporting  purposes.  The  HMDA-LAR 
instructions  would  be  revised  to  reflect 
the  proposed  changes.  See  the 
discussion  of  home  improvement  loan 
issues  under  §  203.2(0.  above. 
8.  Loan  amount,  f.  Reporting 
counteroffers.  The  proposal  clarifies  that 
counteroffers  are  to  be  reported  as  loan 
denials  if  the  applicant  does  not  accept 
the  counteroffer,  not  as  applications 
withdrawn  or  approved  but  not 
accepted.  This  clarification  conforms 
with  the  treatment  of  counteroffers  in 
Regulation  B  (Equal  Credit 
Opportunity). 

C.  Property  location.  5.  Outside  MSA. 
Financial  institutions  are  encouraged 
but  not  required  to  enter  geographic 
information  for  loans  on  property 
located  outside  the  MSAs  in  which  they 
have  a  home  or  branch  office  (or  outside 
any  MSA).  The  proposed  rule  clarifies 
that,  if  a  lender  enters  data  in  the 
property  location  fields  of  the  HMDA- 
LAR  for  these  loans,  the  data  must 
accurately  reflect  the  location  of  the 
property  in  question. 

(3)  Other  Matters  on  Which  the  Board 
Solicits  Comment.  In  addition  to 
seeking  comment  on  the  proposed 
amendments,  the  Board  solicits 
comment  on  other  matters  related  to 
HMDA  reporting:  prequalification 
programs,  refinancing  transactions,  and 


30314 


Fedeal  Register  /  Vol.  59.  No.  112  /  Monday.  June  13,  1994  /  Proposed  Rules 


the  collection  of  racial  or  ethnic 
information,  as  discus!  ed  below. 

Prequalification  proi  jrams.  Regulation 
C  requires  lenders  to  o  impile  and  report 
data  on  applications  fo  ■  loans  as  well  as 
on  loan  originations.  T  le  Board  has 
received  questions  abo  it  mortgage 
lenders'  prequalificatic  n  programs, 
asking  whether  and  wl  en  a  request  for 
prequalification  must  I  e  treated  as  a 
credit  application  for  p  urposes  of 
HMDA  reporting.  The  i  inswer  depends 
on  the  outcome  of  the  irequalification 
decision. 

The  definition  of  ap{  lication  under 
HMDA  is  virtually  idei  tical  to  the 
definition  established  ly  the  Boards 
Regulation  B  (Equal  Cr  (dit 
Opportunity).  Accordii  igly,  lenders  are 
directed  to  the  guidanc  j  provided  in  the 
Official  Staff  Comment  iry  to  Regulation 
B,  comments  2(0-1  thr  )ugh  -4,  on 
differentiating  between  applications  and 
inquiries.  The  commen  ;ary  states  that  if 
a  lender — in  giving  inf(  rmation  to  a 
consumer — evaluates  ii  iformation  about 
the  consumer,  decides  o  decline  a 
credit  request,  and  con:  municates  this  to 
the  consumer,  the  cred  tor  has  treated 
that  inquiry  as  an  application  for  credit 
(by  virtue  of  having  ma  ie  a  credit 
decision).  In  the  case  o  Regulation  B, 
the  creditor  must  then  ( :omply  with  the 
notification  rules  on  adi^erse  action. 

In  regard  to  HMDA  r<  porting,  the 
same  rule  applies,  and  i  lender  that 
turns  down  a  prequalif  cation  request 
(because  of  the  homebL  yer's  poor  credit 
history,  for  example)  m  ast  report  it  as  a 
loan  denial  on  its  HMD^-LAR. 

Prequalification  requ  !sts  that  are 
approved,  on  the  other  land,  will  be 
reported  on  the  HMDA-  LAR  at  a  later 
stage  in  the  process,  aft  jr  homebuyers 
have  found  the  propert; '  they  want  to 
purchase  and  the  lende  ■  has  evaluated 
a  formal  loan  applicatic  n,  not  at  the 
time  of  the  prequalifica  ion  approval. 
Thus,  the  lender  will  re  Dort  when:  (1) 
the  lender  originates  a  I  )an;  (2)  the 
lender  has  made  a  firm  oan  offer  that 
the  applicant  does  not  <  ccept;  (3)  the 
applicant  expressly  wit  idraws  the 
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HMDA,  there  are  questions  about  how  a 
lender  can  comply  with  the  reporting 
requirements  with  regard  to  the  loan 
amount,  loan  type,  and  property 
location  data  fields  on  the  HMDA-LAR. 
Generally  speaking,  a  property  location 
will  not  "exist"  at  the  prequalification 
stage  if  the  prospective  homebuyer  does 
not  yet  have  a  purchase  contract  on,  or 
has  not  requested  financing  for,  a 
specific  property.  Thus,  the  lender 
should  enter  NA  (not  applicable)  in 
each  of  the  location  fields  in  such 
instances.  For  loan  amount,  if  the 
prospective  homebuyer  has  not 
requested  a  particular  amount  of  credit, 
the  regulation  currently  does  not 
provide  any  alternative  code.  The  Board 
requests  comment  on  whether  a  code 
such  as  NA  (not  applicable)  will  suffice, 
or  whether  a  special  code — indicating 
that  the  transaction  is  a 
prequalification — would  be  more 
appropriate  and  useful.  Similar  issues 
arise  with  respect  to  loan  type  in  cases 
where  prospective  borrowers  have  not 
specified  during  the  prequalification 
process  the  type  of  loan  they  are 
seeking. 

The  Board  requests  comment  about 
other  compliance  issues  related  to 
prequalifications,  and  contemplates  that 
guidance  regarding  these  matters  will  be 
provided  in  the  commentary  to 
Regulation  C  to  be  issued  later  this  year. 

Reporting  of  refinancings.  The 
regulation  requires  lenders  to  report 
refinancings,  which  are  defined  as  loans 
involving  the  satisfaction  of  an  existing 
obligation  and  its  replacement  by  a  new 
obligation  undertaken  by  the  same 
borrower.  The  Board  solicits  comment 
on  the  reporting  of  transactions  that  are 
not  technically  refinancings,  but  that 
serve  as  the  functional  equivalent  of 
refinancings.  In  some  regions, 
transactions  are  structured  as 
modifications  of  existing  obligations 
(sometimes  called  modification, 
extension,  and  consolidation 
agreements  or  "MECAs"),  rather  than  as 
replacements  thereof,  often  in  order  to 
reduce  borrower  costs  associated  with  a 
refinancing  (for  example,  title  insurance 
fees). 

Institutions  have  inquired  whether 
they  should  report  such  transactions, 
which  serve  the  same  purpose  as 
refinancings  and  normally  entail  the 
same  underwTiting  procedures.  The 
Board  solicits  comment  on  this  matter. 
The  Board  also  solicits  conmient  on 
what  types  of  modifications  should  not 
be  subject  to  reporting  (such  as  the 
simple  modification  of  a  loan  term  froni 
25  to  15  years),  as  well  as  the  basis  for 
any  such  distinctions.  Other  issues  on 
which  comment  is  requested  include 
whether  the  reporting  of  such 


transactions  should  be  limited  to  cases 
where  a  new  lender  is  offering  the 
modification,  or  should  also  be  available 
to  the  original  lender. 

Another  matter  on  which  the  Board 
seeks  comment  concerns  the  current 
exclusion  for  certain  refinancings  based 
on  the  purpose  of  the  transaction.  Under 
existing  Regulation  C,  a  refinancing  is  fo 
be  reported  only  if  the  loan  being 
refinanced  was  a  home  purchase  or 
home  improvement  loan,  or  was  a 
refinancing  of  such  a  loan.  In  addition. 
a  refinancing  is  reported  only  if  the 
amount  outstanding  on  the  loan  being 
refinanced,  plus  the  amount  of  any  new 
money  for  home  purchase  or  home 
improvement  purposes,  is  equal  to  more 
than  50  percent  of  the  total  new  loan 
amount.  For  example,  if  a  borrower 
refinances  a  home  purchase  loan  only 
for  the  purpose  of  getting  a  lower 
interest  rate  on  the  outstanding  balana?. 
and  therefore  does  not  obtain  any  new- 
money,  the  refinancing  is  reported 
because  the  amount  outstanding  on  the 
original  loan  is  equal  to  100  percent  of 
the  new  loan  amount.  Similarly,  if  a 
borrower  refinances  a  home  purchase 
loan  and  obtains  new  money  to  be  used 
entirely  for  home  improvement 
purposes,  then  again  the  refinancing  is 
reported  because  here  again,  the  amount 
outstanding  plus  new  money  for 
"covered  purposes"  (home 
improvement  and  home  purchase)  is 
equal  to  100  percent  of  the  new  loan 
amount.  At  the  other  extreme,  if  a 
borrower  refinances  a  loan  with  an 
outstanding  balance  of  $20,000  and 
obtains  $40,000  of  new  money  to  be 
used  for  starting  a  new  business,  the 
refinancing  is  not  reported  because  the 
amount  outstanding  plus  new  money  for 
"covered  purposes"  is  equal  to  only 
one-third  of  the  new  loan  amoimt. 

This  purpose  test  for  determining 
whether  refinancings  are  to  be  reported 
under  Regulation  C  has  generated  a 
substantial  number  of  questions  from 
lenders.  For  example,  the  purpose  of  thi» 
loan  being  refinanced  may  not  be  clear 
at  the  time  the  borrower  applies  for  the 
refinancing.  In  some  cases,  a  loan  has 
been  refinanced  repeatedly,  new  money 
having  been  obtained  each  time;  and  the 
calculations  necessary  to  determine 
whether  more  than  50  percent  of  the 
total  new  loan  amount  is  for  covered 
purposes  become  difficult.  An 
alternative  approach  that  would  be 
easier  to  untlerstand  and  apply  would 
be  to  treat  all  refinancings  as  subject  to 
reporting  on  the  HMDA-LAR.  Although 
such  an  expansion  in  coverage  would 
result  in  the  disclosed  datas  being  less 
tied  to  the  heme  purchase  and  home 
improvement  categories,  it  is  not  clear 
that  the  resulting  data  would  be  le.ss 
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useful.  The  Board  solicits  comment  on 
the  advantages  and  disadvantages  of 
these  changes,  both  for  reporting 
institutions  and  for  users  of  HMDA  data. 

Collection  of  racial  or  ethnic 
information.  Regulation  C  provides  that 
applicants  for  mortgage  and  home 
improvement  loans  be  requested,  but 
not  required,  to  provide  information 
about  their  race  or  national  origin, 
gender,  and  income.  The  purpose  is  to 
gather  data  that  may  help  regulatory 
agencies  to  gauge  whether  a  lending 
institution  is  complying  with  the  fair 
lending  laws.  If  an  applicant  chooses 
not  to  provide  the  information  on  race 
or  national  origin  and  gender,  the  loan 
officer  is  required  to  enter  the 
information  on  the  basis  of  visual 
observation  or  surname. 

Currently,  the  categories  in  Regulation 
C  for  data  collection  on  race/national 
origin  of  applicants  are: 

•  American  Indian  or  Alaskan  Native 

•  Asian  or  Pacific  Islander 

•  Black 

•  Hispanic 

•  White 

•  Other 

The  categories  that  the  Office  of 
Management  and  Budget  (OMB)  issues 
for  government  statistical  purposes  are 
substantially  the  same,  except  that  the 
"other"  category  is  not  included.  OMB 
and  others  have  indicated  their  belief 
that  the  presence  of  the  "other"  category 
undercuts  the  usefulness  of  the  data,  in 
that  a  data  user  has  no  way  of  knowing 
what  the  category  represents. 

In  adopting  the  monitoring  provisions 
of  Regulation  C  in  1989,  the  Board  based 
the  categories  used  on  Regulation  B, 
which  has  contained  the  "other" 
category  since  it  was  first  adopted  by 
the  Board  in  1976.  The  Board  believed 
that  the  "other"  category  served  a  useful 
function.  For  example,  it  provides  a 
choice  to  applicants  who  do  not  identify 
with  any  of  the  specifically  defined 
categories;  in  1992,  the  "other"  category 
was  used  in  roughly  45,000  out  of  10 
million  loan  records.  The  Board  notes 
also  that  OMB  is  likely  in  the  next  few 
years  to  propose  changing  the  list  of 
categories  for  the  next  decennial  census. 

Comment  is  solicited  on  whether  the 
Board  should  consider  deleting  the 
"other"  category.  The  Board  notes  that 
if  this  change  were  made  for  Regulation 
C,  a  parallel  change  would  be  made  in 
the  monitoring  provisions  of  Regulation 
B. 

(4)  Economic  Impact  Statement.  The 
Board's  Division  of  Research  and 
Statistics  has  prepared  an  economic 
impact  analysis  of  the  proposed 
amendments.  A  copy  of  the  analysis 
may  be  obtained  from  Publications 
Services,  Board  of  Governors  of  the 


^ 


Federal  Reserve  System,  Washington, 
DC  20551,  or  by  telephone  at  (202)  452- 
3245. 

List  of  Subjects  in  12  CFR  Part  203 

Banks,  banking.  Consumer  protection. 
Federal  Reserve  System,  Home  mortgage 
disclosure.  Mortgages,  Reporting  and 
recordkeeping  requirements. 

For  the  reasons  set  forth  in  the 
preamble,  the  Board  proposes  to  amend 
12  CFR  part  203  as  follows: 

(Certain  conventions  have  been  used 
to  highlight  the  proposed  changes  to  the 
regulation  and  the  instructions.  New 
language  is  shown  inside  bold-faced 
arrows,  while  language  that  would  be 
removed  is  set  off  with  brackets.) 

PART  203— HOME  MORTGAGE 
DISCLOSURE  (REGULATION  C) 

1.  The  authority  citation  for  part  203 
continues  to  read  as  follow^ 

Authority:  12  U.S.C.  2801-2810. 

2.  Secfion  203.2  would  be  amended 
by  revising  paragraph  (f)  as  follows: 

§203.2    Definitions. 

*  *         •         *         » 

(f)  Home  improvement  loan  means 
any  loan  that  [—  (1)]  is  stated  by  the 
borrower  (at  the  time  of  the  loan 
application)  to  be  for  ►home 
improvement  purposes.-^  [the  purpose 
of  repairing,  rehabilitating,  or 
remodeling  a  dwelling;  and  (2)  is 
classified  by  the  financial  institution  as 
a  home  improvement  loan. J 
***** 

3.  Section  203.4  would  be  amended 
by  revising  the  second  sentence  of 
paragraph  (a)  introductory  text  and 
paragraph  (a)(7)  as  follows: 

§  203.4    Compilation  of  loan  data. 

(a)  Data  format  and  itemization. 

*  *  *  These  [data  shall  be  presented] 
►transactions  shall  be  recorded,  within 
one  month  of  taking  final  action,-^  on 

a  register  in  the  format  prescribed  in 
appendix  A  ►of  this  part"^  and  shall 
include  the  following  items: 
***** 

(7)  The  race  or  national  origin  and  sex 
of  the  applicant  or  borrower,  and  the 
income  ►asked  for  or^  relied  upon  in 
processing  the  application. 

***** 

4.  Section  203.5  would  be  amended 
by  revising  paragraphs  (a)  and  (e)  as 
follows: 

§  203.5    Disclosure  and  reporting. 

(a)  Reporting  to  agency.  By 
►February  l-*«i  [March  1]  following 
the  calendar  year  for  which  the  loan 
data  are  compiled,  a  financial 


institution  shall  send  [two  copies  of]  its 
complete  loan  application  register  [(if 
submitted  in  paper  form)]  to  the  agency 
office  specified  in  appendix  A  of  this 
[regulation]  ►part-^,  and  shall  retain 
a  copy  for  its  records  for  a  period  of  not 
less  than  three  years.  [A  financial 
institution  need  only  submit  one  copy 
when  the  submission  is  on  computer 
tape  or  diskette.] 
***** 

(e)  Notice  of  availability.  A  financial 
institution  shall  post  a  general  notice 
about  the  availability  of  its  ►HMDA 
data-^  [disclosure  statement]  in  the 
lobbies  of  its  home  office  and  any 
physical  branch  offices  located  in  an 
MSA.  Upon  request,  it  shall  promptly 
provide  the  location  of  the  institution's 
offices  where  the  statement  is  available. 
At  its  option,  an  institution  may  include 
the  location  in  its  notice. 

5.  Item  11.  of  appendix  A  to  Part  203 
would  be  amended  by  revising  the  first 
sentence  of  paragraph  A.,  by  removing 
the  last  3  sentences  of  paragraph  A.,  and 
by  adding  a  new  paragraph  E.,  as 
follows: 

Appendix  A  to  Part  203— Form  and 
Instructions  for  Completion  of  HMDA 
Loan/Application  Register 


II.  Required  Format  and  Reporting 
Procedures 

A.  Institutions  [are  expected  fo|  ►shali-^ 
submit  data  to  their  supervisory  agencies  in 
an  automated,  machine-readable  form  (unless 
IQO  or  fewer  application  and  loan  entries  are 
reported).  *  *  *  (An  institution  that  submits 
its  register  in  nonautomaled  form  must  send 
two  copies  that  are  typed  or  computer 
printed.  You  must  use  the  format  of  the  loanA 
application  register  but  are  not  required  to 
use  the  form  its«lf.  Each  page  .nust  be 
numbered,  and  the  total  number  of  pages 
must  be  given  (for  example.  "Page  1  of  3').| 
***** 

►E.  Applications  and  loans  must  be  fully 
recorded  on  your  register,  including 
geographic  information,  within  one  month  of 
final  action  (such  as  the  origination,  denial 
or  withdrawal  of  an  application,  or  the 
purchase  of  a  loan).-^ 

6,  Item  III.  of  appendix  A  to  Part  203 
would  be  amended  by  revising 
paragraphs  A.,  B.,  C,  and  G..  asfollows: 

***** 

III.  Submission  of  HMDA-LAR  and  Public 
Release  of  Data 

A.  You  must  submit  the  data  for  your 
institution  to  the  office  specified  by  your 
supervisor}-  agency  no  later  than  ►February 
1-^  [March  1)  following  the  calendar  year  for 
which  the  data  are  compiled.  A  list  of  the 
agencies  appears  at  the  end  of  these 
instructions. 

B.  You  must  submit  all  required  data  to 
your  supervisory  agency  in  one  complete 
package,  with  the  prescribed  transmittal 
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sheet.  An  officer  of  your  i 
certify  to  the  accuracy  of 
additional  data  submission^ 
necessary  (for  example, 
that  data  were  omitted  fron  i 
submission,  or  because  rev 
for)  also  must  be  aero 
transmittal  sheet. 

C  ►The  transmittal  she<  t 
total  number  of  HMDA-LAl  t 
included  in  the  accom 
submission."^  [  ifou  are 
provide  in  a  rover  letter  an 
count  of  the  total  number  o 
contained  in  your  data  su 
are  a  depository  institution 
asked  to  ►provided  {inc 
MSAs  where  you  have  a 
office. 


n$titution  must 
data.  ►Any 
that  become 
luseyou  discover 
the  initial 
sions  are  railed 
mpan  ied  by  a 


ipany  ing 


I  enc  o 


hde] 


I  hon 


lit 


G.  Posters.  Your  agency  I 
provide  lyou  withl  HMDA 
can  use  to  inform  the  publ 
availability  of  your  disclosi^ 
you  may  print  your  own  po  iters 
print  your  own.  the  follow  i 
suggested: 


(  an|  ►mav"^ 
I  osters  that  vou 
of  the 
statement,  or 
If  you 
ig  language  is 


ilail 


HoiBe  Mortgage  Disclosure 

The  HMDA  data  about  ou  • 
mortgage  lending  are  avai 
The  data  show  geographic 
loans  and  applications;  race 
income  of  applicants  and  bqrrowers 
information  about  loan  ap 
denials.  To  inspect  our  HMfJA 
at  this  office.-^ 

7.  Item  V.  of  Appendix  A 
be  amended  by  revising  pan 
2,  A.R.f.  and  C.5.,  as  follow: 


^ct  Notice 

residential 
e  for  review, 
(distribution  of 
gender,  and 
and 
vals  and 
data,  inquire 


V.  Instructions  for  Completion  of  Loan/ 
Application  Register 

A.  Applicntion  or  loan  inJ\)rmation 

•  »  •         »         • 

5.  Explanation  of  purpose  codes 


Code  2:  Home  Improvement 

a.  Code  2  applies  to  loans 
for  loans  that  ((1))  the  borro\i'ers 
will  be  used  for  ►home  im 
purposes  for^  [repairing,  rejiab 
remodeling]  one-  to  four-j 
dwellingsl,  and  (2)  are  recor^led 
hooks  as  home  improvemen 


fl  Loan  amount. 
•  *  »         » 

f.  ►Reporting  counteroffe 
offered  to  lend  less  than  the 
applied  for.  enter  the  amoun 
the  offer  was  accepted  by  th 
offer  was  not  accepted,  enter 
rhi^  applicant  applied  for.)  ► 
crunteroffer  for  an  amount  d 
amount  initially  applied  for. 
I  ouiittiroffer  is  accepted  by  t 
report  it  as  an  origination 
the  loan  actually  granted.  If 
turns  down  the  counterof.'er 
respond,  report  it  as  a  denial 
initially  re<juested.  Do  not 


must  state  the 

line  entries 
data 

luraged  to 
approximate 

line  entries 
lission.)  If  you 
you  also  are 
a  list  of  the 

le  or  branch 


o  Part  203  would 
igraphs  A. 5. code 


)nd  applications 
have  said 
;}rovement 

ilitating,  or 
residential 


on  your 
loans). 


s.-^  I  If  you 
ipplirant 
of  the  loan  if 
applicant.  If  the 
the  amount  th,it 
If  you  make  a 
fferent  f,-om  the 
and  the 
appIiLunt, 

amount  of 
applicant 
)r  fails  to 
for  the  amount 
report  it  as  a 


le 

foj  the 

tie 


withdrawn  application  or  as  an  application 
that  was  approved  but  not  accepted.-^ 

***** 

C.  Property  location. 

•  »         »         *         ♦ 

5.  Outside-MSA.  For  loans  on  property 
located  outside  the  MSAs  in  which  you  have 
a  home  or  branch  office  (or  outside  any 
,MSA).  you  may  enter  the  MSA.  state,  county, 
and  census  tract  numbers  or  you  may  enter 
the  code  "NA"  in  each  of  these  columns,  ►if 
you  choose  to  enter  the  numbers,  they  must 
be  correct  for  the  property  in  question.-^ 

•  •         *  •         * 

By  order  of  the  Board  of  Governors  of  the 
Federal  Reserve  System,  June  7, 1994. 
William  W.  Wiles, 
Secretary  of  the  Board. 
[FR  Doc.  94-14262  Filed  6-10-94:  8:45  am] 

BILLING  CODE  6210-01 -P 


FEDERAL  DEPOSIT  INSURANCE 

CORPORATION 

12  CFR  Part  333 
RIN  3064-AB44 

Mutual-to-Stock  Conversions  of  State 
Nonmember  Savings  Banks 

agency:  Federal  Deposit  Insurance 
Corporation  (FDIC). 
ACTION:  Proposed  nile. 

SUMMARY:  The  proposed  rule  would 
require  FDIC-insured  mutual  state- 
chartered  savings  banks  that  are  not 
members  of  the  Federal  Reserve  System 
(State  Savings  Banks)  to  comply  with 
new  substantive  provisions  of  the 
FDlC's  regulations  when  proposing  to 
convert  to  the  stock  form  of  ownership. 
The  intended  effect  of  the  proposed  rule 
is  to  assure  that  certain  aspects  of 
mutual-to-stock  conversions  of  FDIC- 
regulated  institutions  do  not  engender 
safety-and-soundness  concerns, 
breaches  of  fiduciary  duty  or  other 
violations  of  law. 
DATES:  Written  comments  must  be 
received  by  the  FDIC  on  or  before  July 
13.1994. 

ADDRESSES:  Written  comments  shall  be 
addressed  to  the  Office  of  the  Executive 
Secretary,  Federal  Deposit  Insurance 
Corporation,  550  17th  Street,  NW., 
Washington.  DC  20429.  Comments  may 
be  hand-delivered  to  Room  F— 100,  1776 
F  Street.  NW.,  Washington,  DC,  on 
business  days  between  8:30  a.m.  and  5 
p.m.  (F.^X  number:  (202)  898-3838). 
Comme.nts  will  be  available  for 
inspection  in  room  7118,  550  17th 
Street,  NW..  Washington,  DC  between  9 
a.m.  and  4:30  p.m.  on  business  days. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  H.  Hartheimer.  Acting  Director. 
Division  of  Resolutions  (202/898-8879). 


John  G.  Finneran.  Jr.,  Acting  Deputy 
General  Counsel,  Legal  Division  (202/ 
898-3766),  Robert  F.  Miailovich. 
Associate  Director,  Division  of 
Supervision  (202/898-6918),  Robert  W. 
Walsh,  Manager,  Planning  and  Program 
Development  Section,  Division  of 
Supervision  (202/898-6911),  Joseph  A. 
DiNuzzo,  Counsel,  Legal  Division  (202/ 
898-7349),  Federal  Deposit  Insurance 
Corporation,  Washington,  DC  20429. 

SUPPLEMENTARY  INFORMATION: 

L  Paperwork  Reduction  Act 

The  collection  of  information 
contained  in  this  proposed  rule  has 
been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  approval  pursuant  to  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3501  et seq).  Comments 
regarding  the  accuracy  of  the  burden 
estimate,  and  suggestions  for  reducing 
the  burden,  should  be  addressed  to  the 
Office  of  Management  and  Budget, 
Paperwork  Reduction  Project  (3064- 
0117),  Washington,  DC  20503,  with 
copies  of  such  comments  sent  to  Steven 
F.  Hanft,  Assistant  Executive  Secretary 
(Administration),  room  F-400.  FDIC, 
550  17th  St.  NW..  Washington.  DC 
20429. 

The  collection  of  information  in  this 
proposed  rule  is  found  in  §  333.4(d)  and 
takes  the  form  of  materials  related  to  a 
State  Savings  Bank's  proposed 
conversion  from  the  mutual  to  stock 
form  of  ownership.  The  information  will 
be  used  to  enable  the  FDIC  to  identify 
and  address  issues  involved  in  the 
proposed  conversion  relating  to  the 
safety  and  soundness  of  the  bank,  any 
abusive  management  practices  and 
potential  violations  of  applicable  law. 

The  estimated  annual  reporting 
burden  for  the  collection  of  information 
requirement  in  this  proposed  rule  is 
summarized  as  follows: 

Number  of  Respondents:  40 

Number  of  Responses  per  Respondent:  1 

Total  Annual  Responses:  40 

Hours  per  Response:  20 

Total  Annual  Burden  Hours:  800 

Regulatory  Flexibility  Act 

The  Board  hereby  certifies  that  the 
proposed  rule  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq). 
Therefore,  the  provisions  of  that,  Act 
regarding  an  initial  and  final  regulatory 
flexibility  analysis  (Id.  at  603  and  604) 
do  not  apply  here. 
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II.  Recent  FDIC  Regulatory  Initiatives 
on  Mutual-To-Stock  Conversions 

In  recont  years  numerous  mutually 
owned  State  Savings  Bar.ks  have 
ronverted  to  stockholder-owned  Slate 
.Savings  Bar.ks.  Many  of  the  institutions 
that  converted  from  mutual  tc  stock 
form  first  converted  from  federal  or  state 
mutual  savings  a.ssociadons  regulated 
by  the  Office  of  Thrift  Supervision 
(OTS)  to  State' Savings  Banks.  One 
consequence  of  these  conven>ions  to 
State  Savings  Banks  is  that  the  FDIC 
replaces  the  OTS  as  the  institutioirs 
primary  federal  regulator.  Mutua.'-to- 
stock  conversions  of  State  Savings 
Banks  are  generally  subject  to  the  rules 
and  entitled  to  the  protections  of  the 
applicable  state  law.' 

Conversion  mles  under  state  law  are 
not  identical  to  and  in  some  cases  are 
less  sti-ingent  than  OTS  rc-gi:lations.  The 
absence  of  consistent  treatment  under 
state  laws  and  the  lack  of  some  federal 
oversight  of  State  Savings  Bank  mutual- 
to-stock  conversions  present  an 
opportunity  for  inconsistency  and 
abuse. 

Because  of  concerns  about  prior  and 
potential  abuses  in  the  conveision 
process,  on  February  1.  1994,  the  FDIC 
issue<l  for  public  comment  a  proposed 
policy  statement  on  the  conversions  of 
State  Savings  Banks  from  mutual  to 
stock  ownership  (Proposed  Policy 
Statement).  59  FR  4712.  The  general 
purpose  of  the  Proposed  Policy 
Statement  was  to  solicit  public 
com.ment  on  the  issues  involved  in 
mutual-to-stock  conversions  and 
whether  and  how  the  FDIC  should 
regulate  this  activity.  The  areas  of  FDIC 
concern  identified  in  the  Proposed 
Policy  Statement  were:  (1)  Proper 
appraisal  of  the  institution  to  be  sold; 
(2)  proper  pricing  of  the  stock  sold  in 
the  conversion;  {3j  fair  apportionment  of 
the  stock  subscription  rights;  (4) 
adeq-iate  disclosure  of  information 
needed  to  make  an  informed  investment 
decision;  and  (5)  non-abusive 
compensation  and  beneiits  provided  to 
msiders. 

Subsequent  to  the  issuance  of  the 
Proposed  Policy  Statement  the  Board  of 
Directors  of  the  FDIC  (Board) 
determined  that  during  the  pendency  of 
the  Proposed  Policy  Statement  it  was 
necessary  for  the  FDIC  to  review 
applications  filed  by  State  Savings 
Banks  with  their  respective  state 
banking  regulator  and  any  other 
applicable  state  and  federal  banking 
and/or  securities  regulators  to  determine 
whether  the  proposed  conversions 


'  .Sume  federal  laws  aiso  app!y.  such  as  'he  a.^li-• 
fraud  provisions  of  the  federal  serur'ties  law  Ee 
1.5  IJ.S.C.  78). 


contain  any  safety  and  soundness  issues 
and/or  issues  of  insider  abuse  that 
reflect  negatively  en  the  integrity  and 
competence  of  the  management  of  the 
converting  institution.  The  Board's 
concerns  were  caused  by  several  recent 
and  pending  mutual-to-stock 
conversions  of  State  Savings  Banks  that 
had  given  rise  to  questions  related  to 
management  abuse  and  excessive 
enrichment  of  insiders,  fairness  to 
depositors  and  general  safety  and 
soundness  concerns.  These  conversions 
have  recently  been  tlie  subject  of 
Congressional  hearings  and  numerous 
news  articles  and  reports.  The  FDIC  siso 
had  received  (and  continues  to  receivt.) 
direct  complaints  from  depositors  of 
State  Savings  Banks  about  unfair 
treatment  and  insider  abuse  in  mutual- 
to-stock  conversions. 

Thus,  on  February  15,  1994,  the  FDIC 
issued  an  interim  final  rule  adding  a 
now  section  to  Part  303  of  the  FDlC's 
regulations  (to  be  published  at  12  CFR 
303.15)  prohibiting  Slate  Savings  Banks 
from  converting  to  stock  form  without 
.  complying  with  the  requirements  of  the 
interim  rule  (Interim  Rule).  59  FR  7194. 
The  Interim  Rule  requires  State  Savings 
Bonks  that  propose  to  convert  to  stock 
ownership  to  file  with  the  FDIC  a  notice 
of  intent  to  convert  to  stock  form 
consisting  of  a  description  of  the 
proposed  conversion  accompanied  by  a 
copy  of  all  documentation  and 
application  materials  filed  with  the 
applicable  state  and  federal  regulators. 
Pursuant  to  the  Interim  Rule,  the  FDIC 
currently  reviews  all  conversion 
materials  regarding  State  Savings  Banks 
with  a  special  interest  in:  The  use  of  tho 
proceeds  ft-om  the  sale  of  stock,  as 
prescribed  in  the  business  plan;  the 
adequacy  of  the  disclosure  materials; 
the  participation  of  depositors  in 
approving  the  transaction;  the  form  of 
the  proxy  statement  required  for  the 
vote  of  the  depositors/members  on  the 
conversion;  any  increased  compensation 
and  other  remuneration  (including  stock 
grants,  stock  option  rights  and  other 
similar  benefits)  to  be  obtained  by 
officers  and  trustees  of  the  bank  in 
connection  with  the  conversion;  the 
adequacy  and  independence  of  the 
appraisal  of  the  value  of  the  mutual 
savings  bank  for  purposes  of 
determining  the  price  of  the  shares  of 
stock  to  be  sold;  the  process  by  which 
the  bank's  trustees  approved  the 
appraisal,  the  pricing  of  the  stock  and 
the  compensation  arrangements  for 
insiders;  the  nature  and  apportionment 
of  stock  subscription  rights;  and  the 
extent  of  any  existing  and  planned 
contributions  to  or  investments  in  the 
commimity.  In  a  proposed  merger/ 


conversion,  the  FDIC  pays  particular 
attention  to  the  value  offered  to 
depositors  of  the  converting  institution 
and  the  compensation  packages  offered 
to  management. 

As  indicated  in  the  Interim  Rule,  t.'ie 
FDIC  generally  expects  proposed 
conversions  to  substantially  satisfy-  the 
standards  found  in  the  mutual-to-snx  k 
conversion  regulations  of  the  OTS  (12 
CFR  Pa.rt  563b).  Any  variance  from 
those  regulations  is  closely  scrufinizetl. 
As  also  indicated  in  the  Interim  Rule, 
however,  compliance  with  OTS 
requirements  is  not  necessarily 
sufficient  for  FDIC  regul.itorv  purposes. 
The  Interim  Rule  specific-s  that  the  FDIC 
will  I^ok  to  the  OTS  rules  ■'currentl'.  in 
effect"  at  the  time  the  FDIC  reviews  the 
prr-po.sed  conversion.  As-indirafe<l 
belou'.  the  OTS  recently  revised  its 
mut'.iril-to-s(ock  conversion  regulatifi.is. 
Thus,  upon  the  issuance  of  the  OTS 
revi.s^d  regulations  on  May  3, 1994  (.S9 
FR  22725),  the  FDIC  began  taking  inr.i 
account  the  e.vtent  to  which  propcsed 
conversions  of  State  Savings  Banks 
confor:n  with  the  various  provisions  of 
the  OTS"  revised  regulations.  The 
Interim  Rule  remains  effective  during 
the  pendency  of  this  proposed 
rulemaking. 

III.  Comments  Received  on  the 
Proposed  Policy  Statement  and  Interim 
Rule 

In  developing  and  i,';suing  this 
proposed  rule  it  was  helpful  for  the 
FDIC  staff  and  the  Board  to  consider  the 
comment.s  received  on  the  Propo-sed 
Policy  Statement  and  the  Interim.  Rule. 
It  is  anticipated  that  the  Board  will 
again  consider  those  comments  when 
taking  final  action  on  the  Proposed 
Policy  Statement  and  the  Interim  Rule. 
Some  issues  identified  and  discussed  in 
the  comments  are  not  germane  to  the 
proposed  rule,  but  may  be  relevant 
when  the  Board  takes  final  action  on  the 
Proposed  Policy  Statement  and  Interim 
Rule;  thus,  although  they  are  mentioned 
briefly  in  the  summary  of  comments 
provided  below,  those  issues  are  not 
otherwise  discussed  in  the  context  of 
this  proposed  rulemaking. 

In  the  Proposed  Policy  Statement  and 
the  Interim  Rule  the  FDIC  specifically 
requested  comment  on,  among  other 
issues:  What  abuses  are  prevalent  in 
mutual-to-stock  conversions  and  why 
the  FDIC  should  take  action  against 
such  abuses;  whether  federal  oversight 
in  conversions  of  State  Savings  Banks  is 
necessary;  whether  the  FDIC  should 
issue  a  regulation  closely  following  the 
OTS  conversion  regulations  or  the  FDIC 
should  take  a  less  formal  approach: 
whether  the  FDIC  should  seek 
Congressional  action  in  this  area;  and 
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the  mechanics  and  substai  itive 
provisions  of  the  Interim  I  ule. 

A  summary  of  the  comn  ents  received 
on  the  Proposed  Policy  Statement  and 
Interim  Rule  is  provided 


bjl 
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rv.  Need  for  the  Proposed  Rule 

Recently  the  OTS  revise  1  its  mutual- 
to-stock  conversion  regula  ions 
primarily  to  address  immeiiate 
concerns  about  excessive  r  lanagement 
remuneration  and  inadequ  ite  depositor 
participation  in  conversioi  s  of  savings 
associations  (59  FR  22725  May  3. 
1994))  (OTS  Revisions).  In  essence,  the 
new  regulations  attempt  to  prevent 
management  abuses  by  stn  ngthening 
the  rights  of  depositors. 

The  FDIC  believes  that  tie  OTS 
Revisions  are  a  necessary,   ound  first 
step  in  correcting  certain  a  mses 
stemming  from  conversion  ;  and  that  the 
absence  of  some  federal  ov  ;rsight  of 
mutual-to-stock  conversior  s  of  State 
Savings  Banks  presents  an  apportunity 
for  inconsistency  and  abus  !.  Thus,  the 
FDIC  thinks  it  may  be  nece  ssary  and 
appropriate  to  adopt  regula  tions  similar 
to  the  OTS  Revisions.  For  t  lese  reasons, 
as  discussed  below,  the  FD  C  is  issuing 
this  proposed  rule. 

Because  the  fundamenta  problem 
concerning  the  distribution  of  existing 
economic  value  in  mutual-  o-stock 
conversions  is  not  addrossc  d  by  the  OTS 
Revisions,  however,  the  Bo  ird  believes 
other  forms  of  abuse  moy  si  ill  arise.  The 
FDIC  believes  that  it  is  nec(  ssary  to  re- 
examine the  conversion  prt  ress  to 
explore  whether  the  existin  i  economic 
value  of  a  converting  mutui  1  institution 
can  be  belter  distributed  di  ectly  to 
those  who  should  receive  il 

The  FDIC  is  particularly  i  oncerned 
about  the  appraisals  of  con'  erting 
institutions.  The  FDIC  beli.-  ves  that 
under  the  current  process  il  mav  be 
difficult  to  prepare  an  appn  lisal  of  a 
well  capitalized  mutual  ins  itution 
which  accurately  reflects  "j  ro  forma 
value"  while  at  the  same  tii  le  reflecting 
the  appraised  value  cogentl  f  in  a 
business  plan  of  the  institui  ion.  The 
incidence  of  significant  app  reciation  in 
the  stock  price  immediately  after  the 
initial  public  offering,  whic  i  tends  to 
exceed  the  stock  appreciatic  n  of  initial 
public  offerings  in  other  inc  ustries, 
suggests  that  appraisals  ma]  be  too  low. 
As  a  possible  consequence  <if 
underpricing  the  institution ,  insiders 
may  be  able  to  acquire  more  shares  than 
they  are  entitled  to;  moreov  ;r,  a  low 
appraisal  may  deprive  an  in  stitution  of 
the  additional  capital  it  sho  ild  receive 
in  the  sale  of  conversion  sto:k. 

To  address  the  possible  n  (ed  for 
fundamental  changes  to  the  mutual-to- 
stock  conversions  process,  c  oncurrently 


with  the  publication  of  this  proposed 
rule,  the  Board  also  is  publishing  a 
request  for  comments  on  ways  to 
address  concerns  about  the  overall 
conversion  process  (Request  For 
Comments).  The  Request  For  Comments 
is  a  separate  notice  contained  elsewhere 
in  this  issue  of  the  Federal  Register. 

V.  Explanation  of  the  Proposed  Rule 

1.  Oierv/eiv 

The  proposed  rule  would  impose 
several  specific  requirements  upon  State 
Savings  Banks  that  propose  to  undergo 
mutual-to-stock  conversions.  The 
proposed  requirements  are  similar  to  the 
OTS  Revisions.  Currently  and  during 
the  pendency  of  this  proposed 
rulemaking,  the  FDIC  intends  to 
continue  to  use  the  case-by-case 
methodology  explained  in  the  Interim 
Rule  in  reviewing  notices  of  proposed 
conversions  of  State  Savings  Banks.  As 
noted  above  and  in  the  Interim  Rule, 
this  FDIC  review  includes  an  analysis  of 
whether  the  proposed  conversion  would 
comply  with  current  OTS  mutual-to- 
stock  conversions  rules.  Subsequent  to 
the  adoption  of  a  final  rule,  the  FDIC 
intends  to  continue  to  use  a  case-by-case 
approach  in  reviewing  aspects  of 
proposed  conversions  Uiat  are  outside 
the  scope  of  the  specific  requirements  in 
the  proposed  rule. 

Among  other  things,  the  proposed 
rule  also  would  indicate  that  the 
requirements  thereof  apply,  to  the 
extent  appropriate,  to  the  reorganization 
of  State  Savings  banks  to  the  mutual 
holding  company  form  of  ownership. 
The  FDIC  also  is  involved  in  the  mutual 
holding  company  reorganizations  of 
federal  and  state  savings  associations. 
That  involvement  entails  FDIC  action  on 
the  application  for  deposit  insurance 
required  to  be  filed  with  the  FDIC  in 
such  transactions  for  the  de  novo  stock 
depository  institution  organized  to 
facilitate  the  reorganization.  In  acting  on 
applications  for  deposit  insurance  the 
FDIC  must  consider  the  factors  listed  in 
section  6  of  the  Federal  Deposit 
Insurance  Act  (12  U.S.C.  1816).  one  of 
which  is  the  "general  character  and 
fitness  of  the  management  of  the 
depository  institution."  In  the  course  of 
that  review  the  FDIC  considers,  among 
other  things,  the  same  issues  of 
fiduciary  duty  that  it  considers  in 
reviewing  proposed  mutual-to-stock 
conversions  of  State  Savings  Banks. 

As  discussed  below,  preliminarily, 
the  FDIC  beheves  that  each  of  the 
requirements  in  the  proposed  rule  is 
necessary  to  satisfy  specific  FDIC 
concerns  about  safety  and  soundness 
and/or  breaches  of  fiduciary  duty  in 
connection  with  mutual-to-stock 


conversions.  At  the  same  time,  the  FDIC 
believes  that  it  is  essential  to  consider 
the  existence  of  state  regulation  and 
supervision  in  determining  the  proper 
role  in  the  conversion  process  for  the 
FDIC  as  the  primary  federal  regulator  of 
State  Savings  Banks.  As  discussed 
below,  many  of  the  comments  that  the 
FDIC  received  on  the  Proposed  Policy 
Statement  and  the  Interim  Rule 
expressed  agreement  with  the  FDIC's 
federal  oversight  role  in  mutual-to-stock 
conversions  of  State  Savings  Banks,  but 
several  also  suggested  that  deference  be 
paid  to  states'  rights  on  issues  outside 
the  FDIC's  areas  of  concern. 

With  the  issuance  of  the  proposed 
rule,  the  Board  is  attempting  to  strike 
the  proper  balance  in  this  regard.  In 
particular,  the  proposed  rule  includes  a 
provision  stating  that,  in  the  event  that 
a  State  Savings  Bank  proposing  to 
convert  determines  that  compliance 
with  any  provision  of  the  proposed  rule 
would  be  inconsistent  or  in  conflict 
with  applicable  state  law,  the  bank  may 
file  with  the  FDIC  a  written  request  for 
waiver  of  compliance  with  the 
provision.  The  request  would  have  to 
demonstrate  that  the  requested  waiver 
would  not  be  detrimental  to  the  safetv 
and  soundness  of  the  bank,  entail  a 
breach  of  fiduciary  duty  by  the  bank's 
management,  or  otherwise  be 
detrimental  or  inequitable  to  the  bank. 
its  depositors,  any  other  insured 
depository  institution(s),  the  federal 
deposit  insurance  funds  or  the  public 
interest. 

As  noted  above,  recently  the  OTS 
revised  its  regulations  on  mutual-to- 
stock  conversions  of  savings 
associations.  OTS'  concerns  about 
avoiding  insider  abuses  in  mutual'to- 
stock  conversions  of  federal  and  state 
savings  associations  are  the  same  as  the 
FDIC's  concerns  about  insider  ..nus.'^s  in 
conversions  of  State  Savings  Fa..ks. 
Thus,  as  noted  above,  to  the  exient 
necessary  and  appropriate,  the  proposed 
rule  incorporates  most  of  the  same 
requirements  recentlv  adopted  hv  the 
OTS. 

The  proposed  rule  would:  Require  the 
submission  of  a  full  appraisal  report, 
including  a  complete  and  detailed 
description  of  the  elements  that  make 
up  an  appraisal  report,  justification  for 
the  methodology  employed  and 
sufficient  support  for  the  conclusions 
reached  therein;  require  a  depositor  vote 
on  all  mutual-to-stock  conversions  of 
State  Savings  Banks  and  prohibit 
management's  use  of  previously 
e.xecuted  (or  "running")  proxies  to 
satisfy  depositor  voting  requirements; 
for  one  year  following  the  date  of  the 
conversion,  among  other  things,  require 
that  any  management  recognition  plans 
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(•r  stock  option  plans  be  implemented 
only  after  shareholder  approval  is 
received,  requise  that  stock  options  (if 
any)  be  granted  at  no  lower  than  the 
market  price  at  which  the  stock  is 
ticidifig  at  the  time  of  grant  and  prohibit 
MPJ's  funded  by  conversion  proceeds; 
require  that  the  record  date  for 
determining  depositors  eligible  to 
receive  rights  to  participate  in  the 
subscription  offering  of  the  conversion 
stock  not  be  less  than  one  year  prior  to 
the  date  of  adoption  cf  ihe'plan  of 
conversions  by  the  converting  bank's 
board  of  Imstees;  require  that  the 
subscription  offering  provide  a 
preference  to  ehgible  depositors  and 
others  in  the  bank's  "local  community" 
(as  defined  in  the  proposed  rule)  cr 
within  100  rniles  of  the  bank's  home 
olnce  or  branch(e.s);  require  that 
employee  stock  ownership  plans 
(E.bOI's)  not  have  a  priority  over 
subscription  rights  of  "ehgible 
depositors"  (as  defined  in  the  proposed 
ruin);  require  the  submission  of  a 
business  plan,  including,  among  other 
things,  a  detailed  discussion  of  how 
management  intends  to  deploy  the 
capital  raised  thj-ough  the  sale  of  slot  k 
in  the  conversion;  and  prohibit  stock 
repurchases  within  one  3ear  following 
the  conversion. 

2.  Discussion  of  Each  Proposfd 
Hfiquirrinent 

The  following  is  a  discussion  of  each 
of  the  requirements  in  the  proposed 
rule.  Many  of  the  requirements  are 
engendered  by  the  Boards  concerns 
about  bank  management's  proper 
exercise  of  its  fiduciary  duties.  As 
discussed  in  the  preamble  to  the  Interim 
Rule,  th^  dallies  and  obligations  of 
trustees  and  officers  of  mijtual  savings 
banks  are  identical  to  the 
respon.'ibilities  the  FDIC  has 
historicallv  enunciated  and  enforced 
concerning  directors  and  officers  of 
commercial  banks. ^  The  two  principal 
duties  of  care  and  loyalty  that  directors 
and  officers  of  commercial  banks  must 
exercise  on  behalf  of  the  institution  and 
its  cons'.i  '..oncies  (/.e  ,  depositors, 
creditors  /.nd  sh.ireholders)  also  obligate 
trustees  of  mutual  savings  banks.  Both 
duties  have  long  antecedents  in  the 
common  la^v  of  corporations  and 
financial  institutions. "^ 

Trustees  (as  well  as  officers)  of  mutual 
savings  institutions  are  held  to  the  same 


standard  of  care  and  loyalty  as  directors 
and  officers  of  stock  bajiks.  Thus,  the 
trustees  must  hdhil  their  duty  of  loyalty 
to  the  institution  by  administering  its 
affairs  with  the  utmost  candor,  personal 
honesty  and  integrity.  They  are 
prohibited  from  advancing  their  own 
personal  or  business  interests  or  tliose  of 
others  at  the  expense  of  the  bank.  This 
general  fiduciary  duty  has  been 
frequently  interpreted  to  include  an 
element  of  fairness  and  good  faith 
which,  in  the  context  of  mutual-to-stock 
conversions,  affords  protection  to  the 
various  stakeholiiers  (particularly 
depositors)  of  mutual  savings  banks. 

The  FDIC.  through  the  Interim  Rule, 
also  requires  the  trustees  of  mutual 
savings  banks  to  adhere  to  the  same 
standards  of  loynhy  and  care  that  are 
required  of  dir> -ctois  and  officers  of 
stock  institutiuns  in  order  to  prevent 
insider  abuse.  Publicized  insider  abuse 
(and  the  lawsuits  that  such  abuses  may 
engender)  may  li?.ve  a  sufficiently 
significant  imi;act  upon  the  i-eputation 
of  a  bank  to  affe.;t  its  continued  viability 
and.  thus,  its  caf^ty  and  soundness, 
resultinc  in  a  reeuiatory  violation. 

As  indicated  above,  the  requirements 
in  the  proposed  rule  are  rooted  in 
concerns  about  safety  and  soundness, 
breaches  of  fiduciary  duty  and/or  other 
violations  of  law. 


^Seeng..  Statement  Concerning  thr 
nesponsibilitips  of  Bank  Dirrvtors  and  Officers 
(KDiC  Legal  Division.  December  3.  1992):  Pocket 
Guide  for  Directors  (FDFC  1988). 

"  Cn'vnMd  Savings  Bank  v.  Abercromhie.  2 1 1 
M.oss.  252.  97  N.E.  897.  39  LR.A.n.s.  173  (1912) 
provides  a  detailed  discussion  o(  li.ibility  of  Iruslers 


A.  .Submission  of  a  Full  Appraisal 
Report 

The  proposed  rule  would  require 
State  Savings  Banks  that  propose  to 
convert  to  stock  ownership  to  submit  to 
the  FDIC,  along  with  the  other  required 
m.aterials.  a  full  appraisal  report  on  the 
value  of  the  converting  bank  and  the 
pricing  of  the  conversion  stock.  Many  of 
the  states  require  that  a  converting 
mutual  savings  banks  sell  its  capital 
stock  at  a  total  price  equal  to  its 
estimated  pro  forma  market  value,  based 
on  an  independent  valuation.  The 
purpose  of  this  requirement  is  to  assure 
that  the  converting  institution  receives 
the  full  value  for  the  conversion  stork 
sold.  As  indicated  above  and  in  the 
Request  For  Comments,  the  FDIC  has 
identified  what  may  be  significant 
problems  with  the  overall  conversion 
process. 

As  discussed  in  detail  in  the  Request 
For  Comments,  many  recent  mutual-to- 
stock  conversions  have  exhibited 
significant  increases  in  the  immediate 
post-conversion  trading  market  for  the 
stock.  The  FDIC  is  concerned  tliat  such 
increases  have  resulted  from  appraisal 
reports  (submitted  in  connection  with 
these  recent  conversions)  that  have  set 
the  pro  forma  market  value  significantly 
below  the  true  value  of  the  converting 
institution.  If  an  appraisal  is  too  low 


and  the  shares  of  stock  are  underpnoui, 
the  institution  receives  less  of  an 
increase  in  capital  than  it  shoul.i  froin 
the  sale  of  conversion  stock;  in  addition, 
the  deposit  insurance  fund  is  provided 
with  Irss  of  a  capital  cushion  than 
would  have  resulted  if  the  stock  was 
based  on  a  proper  and  adequate 
appiaisdl.  Al.'io,  an  undprpriced 
appraisal  could  entice  insiders  to 
undertake  a  coiiversion  (in  order  to 
acquire  shares  below  their  fair  value) 
thtit  may  not  be  in  the  best  interests  of 
the  iu.stilution.  Sophisticdted  investors 
also  are  able  to  benefit,  undesfii-vedly. 
from  the  sale  of  Linderpriced  conversion 
stock. 

For  the.se  reasons,  the  proposed  rule 
would  require  that  a  full :  ppraisal  be 
provided  to  the  FDIC  in  a  proposed 
mutual-to-stock  conversion  of  a  State 
Savings  Bank.  The  appraisal  report 
wouid  hr.ve  fo  bt;  prepared  by  an 
independent  a;ipr3i.ser  and  include  a 
complete  and  detailed  destription  of  the 
elements  that  nidke  up  the  rsport. 
justification  ff;,-  the  methodology 
employed  am!  sifficien!  suppnirt  fur  the 
conclusions  reached  therein.  This 
would  include  a  full  discussion  of  the 
applicability  of  tach  peer  group  member 
and  do'jumenl.^f  analytical  evidence 
supp;irting  any  variance  fibove  or 
below)  the  converting  ins-t  tution  may 
have  from  the  peer  group  statistius.  the 
FDIC  would  n^quire  a  complete  analysis 
of  the  institution's  pro  forma  earnings 
which  should  include  the  bank's  full 
potential  once  it  fully  deploys  the  new 
capital  pursuant  to  its  business  plan.  In 
reviewing  appraisal  reports  the  FDIC 
would  continue  to  considt-r  the 
appraisal  standards  and  guidehnes,  if 
any,  of  the  applicable  state  and/or  the 
appraisal  guidelines  issued  by  the  OTS. 

The  FDIC  generally  has  ijccn 
disappointed  with  the  appraisal  reports 
it  has  reviewed  in  connection  with 
proposed  conversions.  As  noted  above. 
many  appraisals  have  set  the  pro  forma 
market  value  of  the  conv-^rting 
institution  significantly  Uilow-  the  true 
value  of  the  institution  as  derived  from 
its  peer  group  Reasons  for  this  havr 
included  inappropriate  peer-group 
selections,  inconsistencies  betwepn  ti;e 
analysis  in  the  appraisal  report  and  the 
business  plan  submitted  with  the 
conversion  notice  and  continued 
unfounded  justification  for  new  issue 
discounts  in  stock  issuances  that  have 
been  well  oversubscribed. 

The  FDIC  has  noted  that  appraisals 
lack  specific  detail  on  the  inclusion  of 
peer  group  members  regarding 
particular  information  on;  the  markets 
within  which  thev  operate;  the 
adjustments  made  to  normalize  their 
earnings  or  design  comparable  pro 
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forma  earnings;  and  the  pri 
appreciations  experienced 
member  since  its  conversi 
Converting  institutions  are 
always  considered  inferior 
group — a  fact  which  raises 
about  the  composition  of 
Little  or  no  analytical  evid 
typically  given  in  appraisa 
discounts  suggested  for  the 
institution  compared  to  the 
members.  In  addition,  ever^ 
contains  a  new  issue  di 
any  analytical  support  for 
much  that  discount  should 
is  needed.  Our  analysis  ind 
activity  where  virtually  ev 
conversion  has  traded  up 
few  years.  Finally,  when 
offerings  are  completed  an 
oversubscriptions  have 
some  case,  quite  substantia 
appraisers  have  not  justifiec 
original  appraisal  should  nc 
increased  beyond  the  "su 
rather  in  virtually  every  cas  ! 
the  original  valuation. 

Many  appraisals  that  the 
reviewed  contain  only  cu 
nf  the  expected  future  eami 
institution.  The  FDIC  believ 
buyers  of  conversion  stocks 
analyze  institutions  with  m 
financial  sophi.stication  th 
appears  in  the  appraisal  anc 
appraisals  should  be  augme  i 
Earnings  rarely  reflect  a  trut 
use  of  conversion  proceeds 
are  understated  by  inv 
rate  securities.  Earnings  are 
estimated  in  conjunction  wi 
converting  institution's  fui 
plan— a  fact  that  the  FDIC  fi 
inconsistent  and  unacceptal 

During  the  pendency  of 
rulemaking  and  subsequent 
adoption  of  a  final  rule,  the 
continue  to  review  appraisa 
ensure  that  converting  i 
the  conversion  stock  are 
value<l.  The  FDIC  will  conti: ; 
to  proposed  conversions  su 
unacceptable  appraisal 

P>.  Depositor  Voting  Req 
Prohibition  on  the  Use  of 
Proxies 

The  Board  believes  that,  i 
a  board  of  trustees  of  a  muti 
bank  to  properly  exercise  its 
responsibilities  to  the  bank 
depositors,  the  board  shoulc 
vote  of  dppositors  in  favor  o 
proposed  conversion  before 
proposed  conversion  is  com 
states,  h:A  not  all,  require  a 
vote  for  muiuai-to-stock  con 
The  CTS  also  requires  both 
state  savings  associations  to 
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y  each  one  of  the  pre-condilions  to  converting. 

Some  states,  however,  require  only  that 
the  board  of  trustees  (or  similar  group) 
approve  the  plan  of  conversion  and  do 
not  require  a  vote  of  members. 

As  discussed  below,  several  of  the 
comments  on  the  Interim  Rule  voiced 
opposition  to  "voting  rights"  for 
depositors  in  states  that  do  not  provide 
such  rights.  In  preliminary  response  to 
those  comments,  and  subject  to  others 
that  the  FDIC  hopes  to  receive  on  this 
issue,  the  Board  thinks  that  it  is 
necessary  and  appropriate  for  the  FDIC 
to  require  a  depositor  vote  on  proposed 
conversions.  Such  a  requirement  would 
not  necessarily  contradict  state  laws 
(that  do  not  require  a  depositor  vote), 
but  supplement  the  state  law  by 
requiring  the  member  vote.  The  FDIC's 
concern  is  with  the  board  of  trustees' 
proper  exercise  of  its  fiduciary  duties  of 
loyalty  and  care  to  the  bank  and  its 
depositors.  Preliminarily,  the  Board 
believes  that  the  proper  exercise  of  such 
duties  requires  that  depositors,  as 
stakeholders  of  the  bank,  have  the 
opportunity  to  approve  or  disapprove 
the  proposed  conversion.  This 
requirement  is,  in  part,  rooted  in  the 
foregoing  concern  that  bank  insiders 
often  benefit  personally  from  bank 
conversions.  This  almost  inherent 
conflict  of  interest  (between  self  interest 
and  the  interests  of  the  bank)  may  be 
mitigated  by  the  existence  of  a  depositor 
vote  on  the  proposed  conversion.  The 
proposed  rule,  therefore,  would  require 
a  depositor  vote  in  favor  of  the  proposed 
conversion  of  a  State  Savings  Bank  to 
stock  form.  Unless  otherwise  prescribed 
by  the  applicable  state  law,  the  required 
vote  would  be  a  majority  of  the  bank's 
depositors  and  other  stakeholdeis  of  the 
bank  who  the  bank's  trustees  reasonably 
determine  are  entitled  to  vote  on  the 
conversion. 

In  the  same  vein,  the  Board  believes 
that  a  proxy  specifically  designed  for 
the  proposed  conversion  should  be  used 
to  obtain  a  depositor  vote  on  the 
convcrj.ior. .  In  some  states  the 
managenirnt  of  converting  banks  and 
savings  associations,  subject  to  certain 
conditions,  m.ay  use  so-called  "running 
pro.xies"  (proxies  obtained  when  a 
oruer  for        depositor  opened  his  or  her  account 
d  savings        with  the  institution)  to  vote  in  favor  of 
fiduciary'         the  proposed  conversion.  The  former 
nd  its  OTS  mutual-to-stock  conversion 

obtain  a  regulations  also  perm.itted  the  use  of 

die  mnning  proxies,  under  certain 

he  circumstances.  Running  proxies  are 

jleted.  Most     prohibited  bv  the  OTS  Revisions. 
(|epositor  The  FDIC  believes,  preliminarily,  that 

crsions.  given  the  material  change  in  structure 

;deral  and       represented  by  the  bank's  conversion  to 
jbtain  a  stock  form,  it  is  imperative  that 


Die  has 
analysis 

igs  of  the 

s  that 

need  to 

ch  more 

what 

therefore. 

ted. 

expected 

nd  others 
in  low- 

•arely 

h  the 

e  business 

ids 

ie. 


tfi 


s 

:o  the 
Die  will 
reports  to 
3  and 
5rly 

ue  to  object 
dported  by 


nstit  ition 


pro  y 


uiretnent  and 
ing 


Ri  nni 


i  n 


depositors  be  permitted  to  vote 
separately  on  the  proposed  conversion 
and  that  the  most  effective  manner  to 
assure  that  depositors  are  fully  informed 
of  the  proposed  conversion  and  have  an 
opportunity  to  participate  fully  in  the 
conversion  would  be  to  prohibit  the  use 
of  running  proxies  in  such  transactions. 
This  is  in  keeping  with  the  FDIC's 
concern  that  the  management  of  a  State 
Savings  Bank  fulfill  its  fiduciary 
responsibilities  by  assuring  that  the 
depositors  are  in  agreement  with  the 
proposed  conversion.  Thus,  the 
proposed  rule  would  prohibit  the  use  of 
running  proxies  in  the  mutual-to-stock 
conversion  process. 

C.  Restrictions  on  Management  Stock 
Benefit  and  Recognition  Plans  (MRPs) 

The  OTS  Revisions  prohibit  MPJ's  in 
conversions  of  federal  and  state  savings 
associations.  Currently,  however,  the 
regulations  and  policies  of  some  stale 
banking  and  thrift  regulators  permit 
MRPs  to  purchase  a  certain  percentage 
of  the  stock  sold  in  a  mutual-to-stock 
conversion  of  a  bank  or  savings 
association  depending  en  the 
institution's  capital  position.  Under 
some  of  these  regulations  and 
guidelines,  managem.ent  also  mav  be 
granted  stock  opticus  up  to  a  certain 
percentage  of  the  shares  issued  in  the 
conversion.  Based  on  a  review  of 
numerous  proposed  conversions,  the 
Board  believes  that  some  bank  insiders 
may  be  sacrificing  the  iiiteresis  of  their 
institutions  and  depositors  in  order  to 
acquire  significant  amounts  of 
conversion  stork  and  other  benefits 
more  advantageously  than  depositors. 
Also,  in  some  instances,  the  issuance  of 
conversion  stock  to  an  MRP  decreases 
the  opp.ortunity  for  depositors  to  obtain 
conveision  stock.  Moreover,  the 
issuance  of  slock  options  at  the 
conversion  price,  rather  I'nan  at  the 
aftermarket  trading  price,  which  in 
recent  years  has  been  substantially 
higher  than  the  conversion  price,  creates 
the  impression  that  insider  e;.'  ..nment 
may  be  die  main  reason  for  die 
conversion. 

These  factors  reflect  negatively  on 
management's  fulfillm-ent  of  its 
fiduciary  obligations.  In  fact,  it  may  be 
an  inherent  conflict  of  interest  for 
management  to  decide  to  convert  the 
bank  to  stock  form  when,  as  part  of  the 
proposed  conversion,  management  will 
reap  significant  benefits.  Independent 
business  judgment  is  essential  to  the 
proper  carrying  out  of  a  manager's 
obligations.  This  judgment  may  be 
severely  clouded  when  MRPs  are 
provided  as  part  of  the  conversion 
transaction. 
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As  discussed  below,  the  FDIC 
received  several  comments  on  the 
Proposed  Policy  Statement  and  the 
Interim  Rule  about  management 
compensation  in  tlie  conversion 
process.  Many  of  these  rnmments 
argued  that  the  management  of 
converting  institutions  should  benefit 
from  the  conversion  because  such 
insiders  are  responsible  for  the  bank's 
success  and  will  undertake  additional 
and  perhaps  more  difficult  challenges 
upon  the  bank's  conversion  to  stock 
form.  The  Board  does  not  disagree  with 
this  general  point  of  view.  While  the 
Board  believes  that  management  and 
trustees  would  have  increased 
responsibilities  as  a  public  companv. 
preliminarily,  the  Board  believes  that,  in 
most  cases,  market-based  management 
compensation  should  be  determined  by 
the  stockholders  after  the  conversion  is 
completed. 

In  particular,  the  proposed  rule  would 
provide  that  no  converted  savings  bank 
shall,  for  one  year  from  the  date  of  the 
conversion,  implement  a  stock  option 
plan  or  management  or  employee  stock 
bene.Ht  plan,  other  than  a  ta.x-quaiified 
employee  stock  ownership  plan,  unless: 
each  of  the  plans  was  fully  disclosed  in 
the  proxy  solicitation  and  conversion 
stock  offering  materials;  all  such  plans 
are  approved  by  a  majority  of  the  bank's 
stockholders,  or  in  the  case  of  a  recently 
formed  holding  company,  its 
stockholders,  prior  to  implementation 
and  no  sooner  than  the  first  annual 
meeting  following  the  conversion;  in  the 
case  of  a  savings  bank  subsidiary  of  a 
mutual  holding  company,  all  such  plans 
are  approved  by  a  majority  of 
stockholders  other  than  its  parent 
mutual  holding  company  prior  to 
implementation  and  no  sooner  than  the 
first  annual  meeting  following  the  stock 
issuance;  for  stock  option  plans,  stock 
options  are  granted  at  no  lower  than  the 
market  price  at  which  the  stock  is 
trading  at  the  time  of  grant;  and  for 
management  or  employee  stock  benefit 
plans,  no  conversion  stock  is  used  to 
fund  the  plans. 

The  proposed  restrictions  on  MRPs  do 
not  include  specific  percentage 
limitations.  Preliminarily,  the  FDIC 
believes  that  the  proposed  restrictions 
would  adequately  safeguard  against 
potential  management  self-interest  in 
mutual-to-stock  conversions.  Also, 
pursuant  to  the  Interim  Rule,  the  FDKC 
would  continue  to  look  to  MRP 
percentage  limitations  in  the  OTS 
regulations,  as  well  as  in  the  applicable 
state  law  and  regulations,  as  a  frame  of 
reference  for  reviewing  proposed 
conversions  of  State  Savings  Banks.  In 
addition,  the  FDIC  believes  that  specific 
percentage  limitations  on  MRPs  mav  be 


too  rigid  and  not  serve  to  stem 
management  abuses  in  every  situation. 
The  Board  requests  specific  comments 
on  whether  MRP  percentage  limitations 
should  be  specified  in  the  FDIC's 
regulations  and,  if  so,  what  those 
percentages  should  be. 

D.  Eligibility  Record  Date,  Priority  to 
Depositors  Residing  in  the  Bank's  Local 
Community,  Priority  off  Employee  Stock 
Ownership  Plans  (ESOP.s) 

The  OTS  Revisions  require,  among 
other  things,  that  the  record  date 
established  by  a  converting  institution 
to  dete.rmine  which  depositors  will  be 
afforded  a  priority  in  obtaining 
subscription  rights  in  the  conversion 
stock  be  set  at  no  less  than  a  year  prior 
to  the  board  of  director's  approval  of  the 
conversion.  The  Board  believes, 
preliminarily,  that,  in  order  for  a  board 
of  trustees  of  a  State  Savings  Bank  to 
carry  out  its  fiduciary  responsibilities  to 
the  bank  and  its  depositors,  the  board 
must  assure  an  equitable  and  lawful 
conversion  process.  From  numerous 
comments  we  have  received  thus  far 
and  from  our  own  review  of  proposed 
and  completed  conversions,  it  is 
apparent  tJiat  so-called  professional 
depositors,  who  place  funds  in  mutual 
banks  and  savings  associations 
throughout  the  country  in  order  to  gain 
a  purchase  priorit}  if  the  institution 
converts  to  stock  form,  have  reaped 
substantial  profits  on  conversions  of 
mutual  institutions.  A  proper  exercise  of 
fiduciary-  responsibilities  toward  the 
bank  and  its  longer-term  depositors 
dictates  that  professional  depositors  not 
be  allowed  to  experience  windfall  gains 
in  conversions.  Requiring  that  the 
eligibility  record  date  be  no  less  than 
one  year  prior  to  the  board's  adoption  of 
the  plan  of  conversion  would  help 
assure  that  longer-term  depositors  are 
more  likely  than  professional  depositors 
to  benefit  from  the  stock  purchase 
priority.  Thus,  the  proposed  rule  would 
require  that  the  eligibility  record  date  be 
no  less  than  one  year  prior  to  the  date 
the  board  of  trustees  approves  the  plan 
of  conversion.  The  FDIC  requests 
specific  comment  on  whether  the  one- 
year  period  is  sufficient  and  on  whether 
the  date  chosen  should  be  based  on  the 
board  of  trustees'  first  consideration  of 
whether  the  bank  should  be  converted 
to  the  stock  form  of  ownership. 

In  a  further  effort  to  mitigate  the 
exploitation  of  the  mutual-to-stock 
conversion  process  by  professional 
depositors,  the  proposed  rule  would 
provide  a  stock  purchase  preference  to 
eligible  depositors  in  the  bank's  "local 
community"  or  within  100  miles  of  a 
home  or  branch  office  of  the  converting 
bank.  The  term  "local  communitv" 


would  be  defined  as  all  counties  in 
which  the  converting  bank  has  its  humo 
office  or  a  branch  office,  each  county  s 
standard  metropolitan  statistical  area  or 
the  general  metropolitan  area  of  each  of 
these  counties  and  such  other  area(s)  as 
provided  for  in  bank's  plan  of 
conversion.  The  Board  believes  that  i:  is 
likely  that  the  double  requirement  (fi.r 
a  slock  purchase  priority)  of  having  a 
depositor  relationship  with  the  bank  ((,r 
at  least  one  year  prior  to  the  date  of  the 
boards  adoption  of  the  plan  of 
conversion  and  of  having  to  reside  in 
the  bank's  local  community  would 
decrease  the  participation  of 
professional  depositors  in  conversions 
of  State  Savings  Banks. 

The  Board  is  mindful,  however,  that 
there  may  be  depositors,  particularly 
long-term  depositors,  of  a  Slate  Savings 
Banks  who  are  not  "professional 
depositors,"  but  happen  to  live  outside 
the  "local  community"  or  the  100-mi!e 
area  designated  by  the  proposed 
requirement.  Thus,  the  FDIC  requests 
specific  comment  on  whether  and  how 
such  depositors  can  be  included  within 
the  proposed  stock  purchase  preference 
for  "local  depositors."  One  possible 
alternative  would  be  to  expand  the 
definition  of  "local  depositor"  to 
include  all  depositors  who  have  had  a 
deposit  relationship  with  the  bank  fcr. 
say,  three  or  five  years  prior  to  the  ba..rd 
of  trustees'  adoption  of  the  plan  of 
conversion.  The  Board  is  interested  in 
comments  on  all  aspects  of  the  proposrd 
priority  requirement  for  local 
depositors,  including  views  on  wheth-  r 
the  requirement  is  necessary,  sufficient 
and/or  equitable. 

In  the  same  vein,  the  Board  believes 
that  ESOPs  (lax-qualified  or  otherwise) 
should  not  be  accorded  higher  purcha.se 
priority  rights  than  long-term 
depositors.  The  Board  believes  that 
general  principles  of  fiduciary  duty 
require  that  the  board  of  trustees  of  a 
Slate  Savings  Bank  put  the  interest  of 
long-term  depositors  ahead  of  the 
interests  of  management  and  emplovees. 
Thus,  the  proposed  rule  would  require 
that  ESOPs  not  be  accorded  a  higher 
subscription  right  priority  than  "eligible 
depositors."  The  term  "eJigible 
depositors  "  would  be  defined  as  a 
depositor  holding  qualifying  deposits  at 
the  bank  as  of  a  date  designated  in  the 
bank's  plan  of  conversion  that  is  not  le^s 
than  one  year  prior  to  the  date  of 
adoption  of  the  plan  of  conversion  b\ 
the  converting  bank's  board  of  trustr es. 
The  FDIC  requests  specific  comment  on 
whether  the  one-year  period  is  sufficient 
and  on  whether  the  period  chosen 
should  be  based  on  die  board  of 
trustees'  first  consideration  of  whetiK  r 
to  convert  to  stock  f^vnership. 
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For  safety  and  soundne  ;s  purposes 
(he  FDIC  must  know  the  ihstitution's 
business  plan  for  posf-i 
operation,  growth  and 
newly  injected  capital 
that  institutions  converting 
form  undertake  a  major 
that  possibly  could  lead  t( 
r  hanges  in  the  nature  or  v 
business  conducted.  C 
institutions  become  answi 
shareholders  for  the  first  t 
shareholders  are  concerned 
obtaining  a  reasonable  ret 
investment.  As  discussed 
preamble  to  the  Interim  R 
some  institutions,  in  leve 
raised  through  a  conversi(|n 
reaching  for  a  return  on 
vigorously  competed  for 
unduly  liberalized  und 
standards.  Such  practices 
losses  that  in  many  instan 
more  capital  than  was  rais 
conversion  and,  in  some 
and  losses  to  the  Bank  las 
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the  FD!  Act  (12  U.S.C.  1828(i)(l))  which 
prohibits  state  nonmember  banks  from 
reducing  or  retiring  capital  without  the 
prior  consent  of  the  FDIC. 

VI.  Merger/Conversions 

In  some  cases,  mutual  institiiitions 
convert  to  stock  ownership  in  tlie  course 
of  a  merger  or  acquisition  transaction 
vdth  another  depository  institution  or 
holding  company.  This  is  generally 
known  as  a  merger/conversion.  In 
merger/conversions  depositors  of  the 
converting  institutions  obtain  the  right 
to  purchase  .stock  in  the  acquiring  * 
institution  and  not  the  converting 
savings  bank.  In  exercising  its  fiduciary 
responsibilities  the  board  of  trustees  of 
a  State  Savings  Bank  must  assure  that 
value  of  the  converting  institution  is 
fairly  distributed.  This  means  not  only 
guarding  the  interests  of  long-term 
depositors  against  insiders  and 
professional  depositors,  but  against 
acquiring  institutions.  Based  on  the 
proposed  conversions  we  have  reviewed 
in  the  recent  past  and  other  merger 
conversions  we  have  studied,  the  Board 
has  observed  that,  in  virtually  every 
merger  conversion,  the  acquiring 
in.stitution  captures  a  large  portion  of 
the  value  of  the  converting  institution. 
It  is  also  not  uncommon  in  merger/ 
conversions  for  the  management  of  the 
converting  mutual  iasliluticn  to  receive 
e.xtremely  generous  compensation  and 
benefit  packages.  The  OTS  Ke\  isions 
prohibit  merger/conversions. 

As  indicated  in  the  preamble  to  the 
OTS  Revisions,  there  is  an  issue 
whether  the  management  of  a  mutual 
institution  is  opting  for  a  merger/ 
conversion,  instead  of  a  standard 
conversion,  based  on  the  best  i'.terests 
of  the  institution  and  its  depositors  or 
in  response  to  the  level  of  benefits 
offered  to  management  by  the  acquiring 
entity.  As  noted  in  the  preamble  to  tlie 
Interim  Rule,  there  have  been  numerous 
complaints  recently  by  depositors  and 
others  that  permitting  healthy  mutual 
savings  banks  to  be  acquired  by  means 
of  a  merger/conversion  has  resulted  in 
some  savings  bank  insiders  putting  their 
interest  ahead  of  the  interests  of  die 
converting  bank  and  its  depositors. 

For  tlie  foregoing  reasons,  the  Board 
believes  that  merger/conversions 
should,  in  most  cases,  be  permitted  onlv 
in  situations  where  a  State  Savings  Bank 
is  "undercapitalized."  "significantly 
undercapitalized"  or  "critically 
undercapitalized"  as  defined  in  the 
FDIC's  capital  maintenance  regulations. 
At  this  time,  however,  the  Board  does 
not  propose  to  impose  a  blanket 
prohibition  on  non-supervisory  merger/ 
conversions.  The  FDIC  will  continue  to 
review  proposed  merger/conversions 


with  an  emphasis  on  whether  the  fair 
value  of  the  State  Savings  Bank  would 
be  delivered  to  the  rightful  recipients. 
The  FDIC  is  requesting  specific 
comment  on  this  topic  and  specifically 
whether  a  moratorium  should  be  placed 
on  merger/conversions  involving 
sufficiently  capitalized  State  Savings 
Banks. 

VII.  Comparisfjn  With  OTS  Regulations 

As  noted  above,  the  requirements 
imposed  by  the  proposed  rule  would 
essentially  parallel  the  OTS  Revisions. 
There  are  numerous  other  provisions  in 
the  OTS'  mutual-to-stock  conversion 
regulations  (12  CFR  part  563b), 
however,  that  are  not  included  in  either 
the  F-DIC  Interim  Rule  or  the  proposed 
rule.  Those  OTS  regulations  impose 
upon  converting  savings  associations 
specific  and  detailed  requirements  on. 
among  other  things;  items  to  be 
included  in  the  plan  of  conversion, 
stock  purchase  priorities,  percentage 
limitations  on  stock  purchases  and 
MRPs,  proxy  solicitation  and  the  form 
and  content  of  proxy  statements,  the 
form  and  content  of  offering  circulars, 
accounting  rules,. liquidation  accounts. 
notices  of  filing,  availability  of 
conversion  documents  and  pricing  and 
sale  of  securities. 

Preliminarily,  the  FDIC  believes  that 
the  requirements  imposed  by  the 
proposed  rule,  coupled  with  the 
requirements  of  the  Interim  Rule,  would 
enable  the  FDIC  to  monitor  the 
conversions  of  State  Savings  Danks  for 
i.ssuos  involving  safety  and  soundness, 
fiduciary  duty  and  other  violations  of 
law.  Pursuant  to  the  Interim  Rule,  the 
FDIC  uses  the  OTS  regulations  as  a 
frame  of  reference  in  reviewing 
proposed  mutual-to-stcck  conversions 
of  Slate  Savings  Banks.  The  FDIC  also 
looks  (o  the  applicable  state  law  and 
regulations  in  reviewing  proposed 
conversions.  To  date,  the  FDIC  has  not 
identified  a  need  to  adopt  a  more 
comprehensive  set  of  regulations 
addressing  all  aspects  of  the  mutual-to- 
stock  conversion  process.  It  has  been 
suggested,  however,  that  in  order  to 
achieve  greater  uniformity  with  the 
OTS'  conversion  regulations  the  FDIC's 
conversion  regulations  should  be 
expanded  to  match  the  scope  and  dt;pth 
of  the  OTS  rules.  Thus,  the  Board 
specifically  requests  comment  on 
whether  the  FDIC's  regulations  should 
be  expanded  to  include  provisions 
similar  to  those  of  the  OTS  regulations 
that  are  not  already  included  in  either 
the  Interim  Rule  or  the  proposed  rule. 


VIII,  Convenience  and  Needs 
Requirement 

The  OTS  has  issued  a  proposed  rule 
that  would  add  a  requirement  to  its 
mutual-to-slock  conversion  regulations 
that,  in  determining  whether  to  approve 
such  a  conveniion  transaction,  the  OTS 
would  consider  the  convenience  and 
needs  of  the  co.iimunity  ser\'ed  bv  the 
converting  institution.  59  FR  22764 
(May  3,  1994. j  The  "convenience  and 
needs  of  the  community  to  be  served" 
by  the  applicant  is  one  of  the  statutory 
factors  required  to  be  considered  by  the 
Board  in  acting  on  applications  for 
deposit  insurance  (12  U.S.C.  1816). 
Thus,  in  connection  with  the  review  of 
mutual  holding  company 
reorganizations  of  insured  depository 
institutions  the  FDIC  akeady  is  required 
to  (and  does)  apply  a  convenience  and 
needs  test,  'i'he  Board  requests  comment 
on  whether  the  FDIC  could  and  should 
also  consider  imposing  such  a 
requirement  in  connection  with  the 
mutual-to-stcck  conversions  of  State 
Savings  Banks. 

IX.  Summary  of  Comments  on  the 
Proposed  Policy  Statement  and  Interim 
Rule 

The  FDIC  received  85  written 
comments  on  the  Proposed  Policy 
Statement  and  Interim  F'inal  Rule:  60 
from  banks,  savings  banks,  cooperative 
bank  and  saving  associations;  7  from 
bank  and  thrift  industry  trade  groups;  6 
from  state  banking  and  thrift  regulators; 
5  from  individuals;  5  fi-om  law  firms;  1 
from  a  b.ink  holding  company;  and  1 
from  a  regulatory  "shadow"  group. 

1.  FDIC  Ch-ersight  Role 

The  comments  did  nal  f-n,  j^  on 
describing  recent  abuses  i.-.  mutual-to- 
stock  conversions.  They  generally 
acknowledged  that  there  had  been 
notable  examples  of  insider  abuse  in  the 
recent  past  and  then  suf^gested  how 
future  potential  abuses  could  be 
avoided.  Many  of  those  who  commented 
recommended  that  the  FDIC  play  an 
oversight  role  in  the  mutual-to-stock 
conversions  of  State  Savings  Banks.  One 
state  stock  savings  bank  that  is  owned 
by  a  mutual  holding  company  noted 
that  "present  abuses  in  several  recent 
and  proposed  conversions  have 
demonstrated  the  need  for  the  FDIC  to 
maintain  oversight  of  the  conversion 
process,  to  ensure  that  issues  of  both 
safety  and  soundness  and  of  fiduciary 
care  are  identified  and  adequately 
addressed."  One  state  savings 
association  trade  group  commented  that 
"with  recent  publicity  over  some 
apparent  abuses  in  the  (conversion) 
process  and  resulting  Con-icssional 


toncems,  •   '  *  it  is  most  appropriate 
and  important  for  the  FDIC  to  ar.sert 
regulatory  jurisdiction  over  conversions 
by  state  nonmember  banks."  One  stale 
thrift  regulator  noted  that  the  FDIC  had 
issued  an  "excellent  .set  of  ndes"  with 
a  "very  conservative,  realistic  approach 
to  a  situation  which  could  have  gotten 
out  of  hand  if  left  to  go  unchecked." 
One  State  Savings  Bank  said  simplv  that 
"past  abuses  [in  mutual-to-stock 
conversions)  support  the  need  ff>r  FDIC 
oversight." 

Several  commenters  suggested  thai 
the  FDIC  have  oversight  authority  of 
St.nte  Savings  BaiJc  mutual-to-stock 
conversions,  but  with  prescribed 
limitations.  For  example,  a  national 
banking  industry  trade  group  noted  that 
it  "deplores  instances  in  which  it  can  be 
dtimonstrated  that  insiders  involved  in 
niutual-to-slock  conversions  received 
benefits  so  large  that  they  bear  no 
reasonable  relationship  to  the 
institution's  performance  *   •   * 
Unjustifiable  windfall  profits,  depletion 
of  capital  without  concern  for  s;ifotv  and 
soundness  and  manipulation  of  the 
value  of  the  institution  to  benefit 
limited  interests  are  practices  that 
deserve  close  scrutiny  and  action  by  the 
appropriate  authorities  *   *  *  In 
responding  to  these  issues,  the  FDIC 
should  act  quickly  ar.d  decisively  in 
concert  with  the  state  authorities."  The 
trade  group  further  commented  that  the 
"cornerstone"  for  the  FDIC's  response  to 
issues  arising  fi-om  the  mutual-to  stock 
conversion  issue  is  the  state  regulatory 
authorities.  One  state  thrift  regulator 
expressed  support  for  FDIC  oversight  of 
conversions  if  such  involvement  assures 
"reasonableness  and  relative  uniformity 
of  benefits  for  both  state-  and  OTS- 
regulated  institutions  *   *   •  and  allows 
state  variation  from  OTS  requirements  if 
such  variations  benefit  the  institution 
and  the  depositors." 

One  mutual  savings  bank  noted  that 
the  FDIC  should  focus  on  broad  safety- 
and-soundness  issues  and  that  detailed 
regulations,  like  the  OTS",  are  not 
necessary.  Another  state  mutual  savings 
bank  said  that  Lhe  FDIC  should  be 
involved  in  conversion  oversight,  but 
only  in  terms  of  setting  minimum 
standards  rather  than  superseding  slate 
regulation.  Many  savings  banks  in 
Massachusetts  and  a  banking  trade 
association  in  that  stale  commented  that 
the  FDIC  should  issue  conversion 
regulations  similar  to  the  OTS  and 
Massachusetts  mutual-to-stock 
conversion  regulations,  noting  that  the 
FDIC  has  broad  statutory  authority  to 
regulate  issues  that  affect  safety  and 
soundness.  They  noted  that  the  FDIC's 
focus  should  be  to  eliminate  abuses  in 
stock  evaluation,  depositor  disclosures. 


depositors'  ability  to  purchase  stot  k  ,it 
conversion  and  insider  compensation 
programs.  1  hey  also  asserted  that  state 
statutory  and  regulatory  conversion 
rules  should  not  be  superseded  by 
federal  law.  One  mutual  savings  bank 
noted  that  promulgating  federal  laws  or 
regulations  "should  not  be  allowed 
when  it  is  determined  that  state 
requirements  are  generally  consistent  or 
more  stringent  than  existing  federal 
rules." 

Some  commenters  contended  that 
state  regulation  was  sufficient  in  the 
area  of  mutual-to-stock  conversions  and 
that  the  Interim  Rule  is  not  necessary. 
One  mutual  savings  bank  asserted  that 
the  "averments  made  by  the  FDIC  in 
support  of  the  Interim  Rule  that  it  is 
needed  for  safety  and  soundness  reasons 
and  to  protect  the  interest  of  depositors 
are  without  merit  and  are  being  offered 
only  to  support  continued  federal 
intrusion  into  issues  which  are 
primarily  the  concern  of  state  law  and 
regulation."  One  state  mutual  savings 
bank  stated  that  the  "proposed  policy 
statement  is  overkill  "  and  that  "state" 
regulation  can  handle  insider  abuse 
issues."  One  state  banking  and  thrift 
regulator  asserted  that  state  regulators 
are  not  to  blame  for  insider  abuses  in 
conversions  and  that  "states'  rights 
should  not  be  tramped  rn."  The 
regulator  suggest v;d  that  a  committee  of 
state  and  federal  regulators  work 
together  to  address  issues  and  concerns. 

All  those  who  commented  on  the 
i.ssue  expressed  ohjectio.n  to 
Congressional  legislation  to  address 
current  issues  in  mutual-to-stock 
conversions.  One  mutual  savings  biink 
commented  that  "if  the  FDIC  does  not 
act.  Congress  will — in  an  uninformed 
manner."  Another  mutual  savings  hcink 
noted  that  "regulation  is  far  preferable 
than  l(!gislation."  A  national  banking 
industry  trade  group  noted  that  the 
"FDIC  has  full  statutory  authority  in  the 
conversion  area  to  ensure  the  integrity 
of  the  conversion  process  and  no  ntiv 
legislation  is  necessary  to  address  thefp 
issues." 

2.  Transferable  Subscription  Rights 

The  FDIC  received  many  comments 
on  the  issue  whether  conversion  mlrs 
should  be  modified  to  require 
converting  institutions  to  provide 
depositors  with  transferable 
subscription  rights  to  purchase  the  siof  k 
i'^sued  in  the  mutual-to-stock 
conversion.  This  issue  was  not 
addressed  in  either  the  Proposed  PoIk  y 
Statement  or  the  Interim  Rule.  In  rer  mt 
Congressional  testimony  the  FDIC 
Chairman  has  indicated  that  the  FDi' : 
may  con.sider  whether  depositors  ai  d 
other  stakeholders  of  converting 
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institutions  should  receive  t 
subscription  rights  so  they 
participate  more  equitably  i 
conversion  process  and  rece 
from  the  conversion  withoul 
purchase  conversion  stock  t 
With  one  exception,  all  the 
received  on  this  issue  oppos  jd 
One  mutual  savings  bank 
"we  are  outraged  that  any 
body  would  consider  pro\is 
depositor  subscription  right 
enable  speculators  to  force  a 
bank  to  convert  to  a  stock 
provision  would  not  just 
bank,  but  destroy  it,  along  w 
other  community  institution  > 
national  banking  industry- 
echoed  these  sentiments 
"permitting  or  requiring  tra 
subscription  rights  would  ur 
the  integrity  of  conversions 
generating  intense  pressures 
niutuals  to  stock  form.  All 
would  be  put  into  play." 

Many  mutual  savings  and 
banks  in  Massachusetts 
objection  to  "mandatory 
transferable/saleable  subscri 
rights"  noting  that  "they  cou 
our  depositors  to  professi 
lout-of-area  depositors  who 
interested  in  short-term  inv 
gains],  attorneys  and  inv 
who  may  bring  pressure  to 
inutual-to-stock  conversion, 
regulatory  group  expressed 
view,  arguing  that  subscript! 
should  be  trajisferable  to  pro  ,■ 
incentive  for  depositors  to 
subscription  rights. 

3.  Contributions  to  the  Cowi^unitv/FDIC 
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Most  of  those  who  commo 
issue  expressed  opposition 
converting  institutions  to  coi 
part  of  the  conversion  procec  ds 
to  their  communities.  Many 
a  requirement  would  impose 
tax"  on  converting  institutio 
savings  bank  stated  that  'a 
giveaway  wouldn't  further 
legitimate  goal  of  preserving 
soundness."  .\nother  state 
noted  that  such  a  "social  tax 
jeopardize  the  safety  ajid  j 
the  bank  and  would  negative 
credit  availability  to  local  co 
and  small  businesses.  These 
public  funds."  One  of  the  n 
savings  banks  in  Massachusetts 
commented  negatively  on  th 
asserted  that  "a  social  tax  w 
insider  greed  with  a  form  of 
greed." 

Some  commenters.  howev 
suggested  that  the  FDIC  shou 
conversion  proceeds.  A  regu 
"shadow"  group  staled  that  t 
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should  receive  at  least  50  percent  of  [the 
transferable  subscription]  rights  [issued 
in  a  mutual-to-stock  conversion],  which 
it  would  sell  in  the  market.  The  group 
argued  that:  "the  taxpayer,  through  the 
FDIC,  has  the  strongest  claim  on  the 
existing  surplus  of  converting  mutual 
institutions.  The  taxpayer  has  taken  the 
risk  of  loss  that  is  usually  borne  by  the 
stockholder.  The  public,  that  had  to  pay 
for  the  loss  of  failed  thrifts,  should  reap 
some  of  the  benefits  that  all  usually  go 
to  the  stockholder."  A  state  bank 
commented  that  "windfall  appreciation 
from  stock  conversions  should  accrue  to 
the  FDIC.  The  FDIC  has  provided 
protection  for  thrifts  over  the  years  and 
deserves  the  benefit." 

4.  Merger/Conversions 

An  individual  who  commented  on  the 
Proposed  Policy  Statement  and  Interim 
Rule  stated  that  merger/conversions 
should  not  be  allowed  because  they 
"only  serve  management's  interests  and 
not  the  depositors."  He  suggested  that 
any  merger  take  place  only  after  an 
initial  "free-standing"  standard 
conversion.  A  bank  holding  company 
commented  that  merger/conversions  are 
desirable  because  they  increase 
competition  in  the  industry  and  support 
safety  and  soundness.  It  noted  that  state 
law  is  the  "proper  authority"  to  regulate 
management  compensation  issues  in 
merger/conversions.  A  law  firm 
commented  that  the  problems  with 
merger/conversions  could  be  "reduced 
substantially  if  tlie  OTS  revised  its 
policy  to  encourage  a  discount  in  the 
acquirors'  stock  as  offered  to  depositors 
of  the  acquired  institution."  A  state 
banking  and  thrift  regulator  suggested 
that  the  FDIC  and  OTS  collaborate  in  a 
joint  determination  on  whether  merger/ 
conversions  will  be  approved  in  the 
future  and,  if  so,  adopt  specific 
requirements  to  provide  parity  among 
savings  associations  and  savings  banks. 
A  state  banking  and  thrift  industry-  trade 
group  recommended  that  merger/ 
conversions  be  permitted  only  in  the 
case  of  undercapitalized  institutions  or 
at  the  discretion  of  the  regulators  on  a 
case-by-case  basis.  A  national  banking 
and  thrift  industry  trade  group  said  it 
would  not  oppose  a  "regulatory  pause 
by  the  FDIC  to  evaluate  its  rules 
governing  merger/conversions." 

5.  Depositor  Voting/Running;  Proxies 

Several  commenters  stated  that  the 
FDIC  should  not  provide  "voting  rights" 
to  depositors  in  connection  with 
conversions  of  mutual  savings  banks  in 
states  that  do  not  provide  such  voting 
rights.  One  state  bank  asserted  that 
"voting  rights  should  be  left  to  state  law. 
To  impose  some  sort  of  depositor 


approval  requirement  in  a  state  that 
does  not  have  depositor  voting  could 
lead  to  expanded  ownership  claims  by 
depositors  that  could  operate  to  the 
detriment  of  rautuals."  One  state 
banking  and  thrift  regulator  (of  a  state 
that  does  not  provide  a  depositor  voting 
right)  asserted  that  "any  FDIC 
requirement  of  a  depositor  vote  in  a 
mutual-to-stock  conversion  *  *  * 
[would  be]  wholly  unsupported  by  any 
expressly  preemptive  federal  statute." 
Many  banks  in  Massachusetts 
commented  that  any  depositor  voting 
right  requirements  imposed  by  the  FDIC 
would  put  undue  pressure  on  mutuals 
in  that  state  to  convert  to  stock 
ownership. 

An  individual  noted  that  general 
proxies  should  be  prohibited  and  tliat 
all  conversions  should  be  subject  to  a 
special  proxy,  or  proxies  should  be 
entirely  eliminated  in  favor  of  a 
majority-rules  scheme.  A  national 
banking  and  thrift  industry  trade  group 
noted  that  the  use  of  general  proxies  is 
reasonable  under  the  OTS'  niles. 

6.  Management  Benefits 

Many  of  the  commenters  discussed 
the  issue  of  management  benefits  in 
conversions.  Several  of  them  stated  that 
insiders  should  share  in  the  benefits  of 
conversions  because  the  insiders 
managed  the  institution  in  a  safe-and- 
sound  manner.  One  state  thrift  regulator 
(and  other  commenters)  suggested  that 
MRPs  be  based  on  the  size  of  the 
in.'ititution  and  not  on  "straight  across- 
the-board  percentages."  One  national 
banking  and  thrift  industry  trade  group 
noted  that  "avoiding  the  use  of  across- 
the-board  percentages  for  MRPs  and 
tailoring  their  availability  more  to  the 
size  of  the  institution  and  their  specific 
business  plan  objectives  and  needs 
would  be  a  reasonable  approach."  One 
mutual  savings  bank  noted  that  MRPs, 
stock  option  plans  and  employee  stock 
ownership  plans  "all  encourage  more 
stock  ownership  and  cement  an  identity 
among  outside  shareholders  and  those 
who  run  and  work  for  the  company."  It 
also  noted  that  OTS  rules  are  workable 
in  this  regard  and  should  be  adopted  by 
the  FDIC.  Another  savings  association 
commented  that  conversions  should  not 
be  permitted  where  there  is  excessive 
compensation  for  insiders,  but  "without 
benefits  to  insiders  there  will  be  no 
conversions." 

An  individual  commented  that  the 
FDIC  should  not  regulate  director 
remuneration  in  conversions  of  healthy 
mutuals  because  those  conversions  do 
not  place  the  insurance  fund  at  risk  and 
shareholders'  votes  are  dispositive 
under  the  "corporate  waste"  doctrine.  A 
law  firm,  commenting  on  behalf  of  a 


state  thrift  industry  trade  group,  also 
noted  that  compensation  benefits  are 
not  a  safety-and-soundness  concern  if 
the  institution  meets  the  applicable 
capital  lequirements.  In  addition,  it 
stated  that  a  "uniformilv  of  benefits 
between  state-  and  OTS'-regulated 
conversions"  is  necessary  to  assure  the 
end  of  "regulatory  arbitrage."  A  state 
bank  and  thrift  regulator  (and  se\  er^l 
other  commenters)  suggested  that  the 
FDIC  and  OTS  publish  joint  MRP 
guidelines  permitting  or  prohibiting 
MRPs.  along  with  specific  rules 
therefore.  It  noted  that  "proper 
resolution  of  the  MRP  issue  will  have  a 
substantial  impact  on  fairness  to 
depositors  in  conversions."  One  savinqs 
bank  cornmcntpd  that  "when  an 
institution  contemplates  going  public 
for  llie  right  reasons  (expansion,  market 
.share,  cc.Tipetitive  advantage)  the 
borefits  should  go  tc  those  willing  to 
risk  their  careers  (board  and 
majiagoment  team)  or  their  capital 
(shareholders)  not  to  the  faceless  ncn- 
rutity  group  known  as  the  existing 
depositors." 

7.  Appraisals 

A  state  savings  association  noted  that 
one  of  the  basic  problems  with 
conversions  is  the  appraisal  of  the 
institution.  It  stated  that  "the  FDIC 
needs  to  be  satisfied  that  the  various 
states  are  as  well  equipped  [as  the 
'^qualified"  OTS  staff]  to  perform  a 
definitive  analysis  of  institution 
appraisals  as  well  as  know  with 
certainty  that  the  appraiser  is  qualified 
to  assess  a  financial  institution's  value." 
The  commenter  also  noted  that  fairness 
and  moderation  are  the  keys  to 
governing  stock  conversions.  An 
individual  commented  that  the  FDIC 
should  not  regulate  the  offer  price  fr>r 
heriMhy  mutuals  because  those 
conversions  do  not  place  the  insurance 
fimd  at  risk.  An  individual  suggested 
that  the  applicable  regulator  should 
retain  its  own  appraiser  to  assure  fair 
valuation  of  the  converting  entity.  A 
state  bank  and  thrift  regulator  stated  that 
appraisal  rules  required  by  the  FDIC 
should  be  specifically  stated  in  the 
Interim  Rule. 

8.  Other  Comments 

An  attorney  cormnented  that  the 
Interim  Rule  should  allow  depositors 
full  access  to  all  papers  filed  in 
connection  with  proposed  merger/ 
conversions,  as  well  as  standard 
conversions.  He  also  suggested  that 
depositors  be  permitted  to  file  with  the 
FDIC  objections  to  such  proposed 
transactions. 

A  few  commenters  noted  that  the 
FDIC  should  clarify  that  the  Interim 


Rule  applies  to  mutual  holding 
company  formations  and  merger/ 
conversions. 

An  individual  suggested  that,  to 
protect  the  insurance  fund,  a  converting 
institution  should  prepare  a  business 
plan,  regarding  the  proposed  use  of  the 
new  capital.  The  plan  should  be 
reviewed  by  the  appUcable  .state; 
however,  if  the  FDIC  feels  state  review 
will  be  insufficient,  the  FDIC  is 
empo-.vered  by  the  Federal  Deposit 
Insurance  Act  (FDI  Act]  to  assume 
jurisdiction. 

Two  l.-iw  firms  suggested  that  the 
FDIC's  review  time  on  conversion 
notices  be  reduced  from  60  davs  to  45 
days  because  of  the  potential  that 
financial  information  might  become 
"stale"  under  rules  issued  Lv  the 
Securities  and  ExcLinge  Commission 
and  the  converting  i.nstitution  would 
have  to  go  through  the  expense  of 
producing  updated  financial  statements. 

Request  for  Public  Comment 

The  FDIC  is  hereby  requesting 
comment  during  a  36-day  comment 
period  on  all  asp.-cts  of  this  proposed 
rule. 

List  cf  Subjects  in  12  CFR  Part  333 

Banks,  banking,  Corporatt'  poweii. 

The  Board  of  Directors  of  the  Federal 
Di'pcsit  Ins-arance  Corporation  herebv 
proposes  to  amend  part  333  of  title  12 
of  the  Code  of  Federal  R-",ulations  as 
follows: 

PART  333— EXTENSION  OF 
CORFOR,fl>TE  POWERS 

1.  The  authority  citation  fur  part  333 
is  revised  to  read  as  follows: 

Authority:  12  U.S.C.  ISlfi,  1318.  1819 
("Seventh".  "Eighth"  and  '  rerth").  1328 
1328(m).  lS31p-l(c). 

2.  Section  333.4  is  added  to  read  as 
follows: 

§  333.4    Conversions  from  mutual  to  stock 
form. 

(a)  Scope.  This  section  applies  to  the 
conversion  of  insured  mutual  state 
savings  banks  to  the  stock  form  of 
ownership.  It  supplements  the 
procedural  and  other  requirements  for 
such  conversions  in  §303.15  of  this 
chapter.  This  section  also  applies,  to  the 
extent  appropriate,  to  the  reorganization 
of  insured  mutual  state  savings  banks  to 
the  mutual  holding  company  form  of 
ownership.  As  determined  bv  the  Board 
of  Directors  of  the  FDIC  on  a'case-by- 
case  basis,  this  section  does  not  apply 
to  mutual-to-stock  conversions  of 
insured  mutual  state  savings  banks 
whose  capital  category  under  §  325.103 
of  this  chapter  is  "undercapitalized." 


"significantly  undercapitalized"  or 
"critically  undercapitalized."  The  Board 
of  Directors  of  the  FDIC  may  grant  a 
waiver  in  writing  from  any  "requirement 
of  this  section  for  good  cause  shown, 
(b)  Conflicts  with  state  law.  In  the 
event  that  an  insured  mutual  state 
savings  bank  that  proposes  to  conv.;rt  to 
the  stock  form  of  ownership  finds  that 
compliance  with  any  provision  of  this 
section  would  be  inconsistent  or  in 
confiict  with  applicable  state  law.  the 
bank  may  file  a  written  request  for 
waiver  of  compliance  with  such 
provision  by  the  FDiC.  In  mnking  sur.h 
request,  the  bank  shall  demonstrate  that 
the  requested  waiver,  if  granted,  would 
not  result  in  any  effects  that  would  be 
detrimental  to  the  safety  and  soundness 
of  the  bank.  enLail  a  breach  of  fiduciary 
duty  on  part  of  the  bank's  mdnag^meut 
or  otherwise  be  detrimental  or 
inequitable  to  the  bank,  its  depositors, 
any  other  insured  depository 
institu'ionfs).  the  federal  deposit 
insurance  funds  nr  to  the  public 
interest. 

(c)  Definitions.  For  purposes  of  this 
section: 

(1)  Local  community  incluiies  all 
counties  in  which  the'converting  bank 
has  its  home  office  or  a  branch  office, 
each  county's  standard  metropolitan 
statistical  area  or  tiie  general 
metropolitan  area  of  each  ofthe.se 
counties  and  surh  other  area(s)  as 
provided  for  in  the  plan  of  conversion, 
nccepfable  to  the  FDIC;  and 

(2)  Eligible  depositors  are  depositors 
holding  qualifying  deposits  at  the  bank 
as  of  a  date  designated  in  the  bank's 
plan  of  conversion  that  is  not  le.ss  than 
one  year  prior  to  the  date  of  adoption  of 
the  plan  of  conversion  by  the  converting 
banks  board  of  trustees. 

(d)  Requirements.  In  addition  to  other 
requirements  that  may  be  imposed  bv 
the  applicable  state  statutes  and 
regulations  and  other  federal  statutes 
and  regulations,  including  §  303.15  of 
this  chapter,  an  insured  mutual  state 
savings  bank  shall  not  convert  to  the 
stock  form  of  ownership  unless  the 
following  requirements  are  satisfied: 

(1)  The  subscription  offering  of  the 
stock  to  be  offered  or  sold  in  the 
conversion  shall  provide  a  stock 
purchase  priority  to  eligible  depositors, 
other  depositors  and  others  entitled  to 
vote  on  the  bank's  proposed  conversion 
residing  in  the  bank's  local  community 
or  within  100  miles  of  a  home  office  or 
branch  of  the  converting  bank; 

(2)  Employee  stock  ownership  plans 
shall  not  have  priority  over  subscription 
rights  of  eligible  depositors; 

(3)  Any  direct  community  offering  by  - 
the  converting  bank  shall  give  a 
purchase  priority  to  natural  persons 
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residing  in  the  bank's  loca 

or  within  100  miles  of  a  h(  me  office  or 

branch  of  the  bank; 

(4)  The  proposed  convei  sion  shall  be 
approved  by  a  vote  of  at  leist  a  majority 
of  the  bank's  depositors  ar  d  other 
stakeholders  of  the  bank  v\ ! 
trustees  reasonably  determ  ine  are 
entitled  to  vote  on  the  con  .ersion. 
unless  tiie  applicable  state 
a  higher  percentage,  in  wh 
higher  percentage  shall  be 
may  be  in  person  or  by  pre  xy; 

(5)  Management  shall  nc  t  use  proxies 
executed  outside  the  conte>ct  of  the 
proposed  conversion  to  sal  isfy  the 
voting  requirement  impose  d  in 
paragraph  (dK4)  of  this  sec  ion;  and 

(6)  In  addition  to  the  ma  erials  to  be 
submitted  to  the  FDIC  purs  uant  to 

§  303.15(c)  of  this  chap'ter,  the  bank 
must  submit  to  the  FDIC: 

(i)  A  full  appraisal  repor  on  the  value 
of  the  converting  bank  and  the  pricing 
of  the  stock  to  be  sold  in  th  c  conversion. 
The  report  must  be  prepare  d  by  an 
independent  appraiser  and! must 
include  a  complete  and  del  ailed 
description  of  the  element;  tliat  make 
up  an  appraisal  report,  just  fication  for 
the  methodology  employee  and 
sufficient  support  for  the  c  inclusions 
reached  therein,  including  i  full 
discussion  of  the  applicabi  ity  of  each 
peer  group  member  and  do  :umented 
analytical  evidence  suppor  ing  any 
variance  (above  or  below)  t  le  institution 
proposing  to  convert  may  1:  ave  from  the 
peer  group  statistics  and  a  (  omplete 
analysis  of  the  institution's  pro  forma 
earnings  which  should  inc  ude  its  full 
potential  once  the  instiiutit  n  fully 
deploys  its  new  capital  pur  ;uant  to  its 
business  plan;  and 

(ii)  A  business  plan  whir  i  must 
include,  in  part,  a  detailed  liscussion  of 
how  the  capital  acquired  in  the 
conversion  will  be  utilized,  expected 
returns  resulting  from  the  f  Ian  and  a 
justification  for  any  propos  td  stock 
repurchases. 

(e)  Restriction  on  repurct  cse  of  stock. 
An  insured  mutual  state  sai  ings  bank 
that  has  converted  from  the  mutual  to 
stock  form  of  ownership  m;  y  not 
repurchase  its  capital  stock  within  one 
year  following  the  date  of  it  >  conversion 
to  stock  form.  Any  stock  rej  urchases 
after  the  one  year  period  sh  ill  be  subject 
to  the  requirements  of  sectii  >n  18(!)(1)  of 
the  Federal  Deposit  Insiiranne  Act  (12 
U.S.C.  1828(i)(lj). 

(f)  Stock  benefit  plan  limi  tntinns.  No 
converted  insured  mutual  s  ate  savings 
bank  shall,  for  one  year  fror  i  the  date  of 
the  conversion,  implement  i  stock 
option  plan  or  management  or  employee 
stock  benefit  plan,  other  tha  n  a  tax- 
qualified  employee  stock  o\  nership 


plan,  unless  each  of  the  following 
requirements  is  met: 

(1)  Each  of  the  plans  was  fully 
disclosed  in  the  proxy  soliciting  and 
conversion  stock  offering  materials; 

(2)  All  such  plans  are  approved  by  a 
majority  of  the  bank's  stockholders,  or 
in  the  case  of  a  recently  formed  holding 
company,  its  stockholders,  prior  to 
implementation  and  no  sooner  than  the 
first  annual  meeting  following  the 
conversion; 

(3)  In  the  case  of  a  savings  bank 
subsidiary  of  a  mutual  holding 
company,  all  such  plans  are  approved 
by  a  majority  of  stockholders  other  than 
its  parent  mutual  holding  company 
prior  to  implementation  and  no  sooner 
than  the  first  annual  meeting  following 
the  stock  issuance; 

(4)  For  stock  option  plans,  stock 
options  are  granted  at  no  lower  than  the 
market  price  at  which  the  stock  is 
trading  at  the  time  of  grant;  and 

(5)  For  management  or  employee 
stock  benefit  plans,  no  conversion  stock 
is  used  to  fund  the  plans. 

By  the  order  of  the  Board  of  Directors. 

Dated  at  Washington.  D.C.,  this  31st  dav  of 
May.  1994 

Federal  Deposit  Insurance  Corporation. 

Robert  E.  Feldman, 

Acting  Executive  Secreta.y. 

(FR  Doc.  94-14007  Filed  6-10-94:  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  52  and  81 
[WV9-1-6419.  WV9-2-6425  FRL-4997-8] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans; 
Designation  of  Areas  for  Air  Quality 
Planning  Purposes;  Redesignation  of 
the  Charleston  West  Virginia  Ozone 
Nonattainment  Area  to  Attainment  and 
Approval  of  the  Area's  Maintenance 
Plan 

AGENCY:  Environmental  Protection 
Agency  (EPA): 
ACTION:  Proposed  rule. 

SUMMARY:  On  November  13,  1992,  the 
West  Virginia  Department  of  Commerce, 
Labor  &  Environmental  Resources; 
Division  of  Environmental  Protection; 
Office  of  Air  Quality  (WVOAQ) 
submitted  a  request  to  EPA  to 
redesignate  the  Charleston  moderate 
ozone  nonattainment  area  (Kanawha 
and  Putnam  Coimties)  from 
nonattainment  to  attainment.  On 
November  13,  1992,  the  WVOAQ  also 
submitted  a  maintenance  plan  for  the 


Charleston  area  as  a  revision  to  the  West 
Virginia  State  Implementation  Plan 
(SIP).  On  February  28, 1994,  West 
Virginia  submitted  an  update  to  its 
November  13,  1994  submittal.  The  EPA 
is  proposing  to  redesignate  the 
Charleston  ozone  nonattainment  area 
from  nonattainment  to  attainment  and 
proposing  to  approve  the  maintenance 
plan  submitted  by  the  WVOAQ  as  a 
revision  to  the  West  Virginia  SIP 
because  the  relevant  requirements  set 
forth  in  the  Clean  Air  Act,  as  amended 
in  1990,  have  been  met.  This  proposal 
to  approve  the  redesignation  is 
contingent  upon  West  Virginia's 
submittal  of  a  revision  to  its 
maintenance  plan's  provisions  for 
implementation  of  contingency 
measures.  These  actions  are  being  taken 
in  accordance  with  the  Act.  The 
approved  maintenance  plan  will 
become  a  federally  enforceable  part  of 
the  SIP  for  the  Charleston  area. 
DATES:  Comments  must  be  received  on 
July  13,  1994. 

ADDRESSES:  Written  comments  should 
be  sent  to  Thomas  J.  Maslany,  Director, 
Air,  Radiation,  and  Toxics  Division. 
U.S.  Environmental  Protection  Agencv, 
Region  III.  841  Chestnut  Building, 
Philadelphia,  Pennsylvania  19107.  The 
state  submittal  and  EPA's  Technical 
Support  Document  (TSD)  prepared  on 
these  proposed  actions  is  available  for 
public  review  at  the  above  address  and 
at  the  West  Virginia  Division  of 
Environmental  Protection,  Office  of  Air 
Quality  1558  Washington  Street,  East 
Charleston,  West  Virginia,  25311-2599. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Dubowe  at  (215)  597-1109  or 
Todd  Ellsworth  at  (215)  597-2906. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  Clean  Air  Act,  as  amended  in 
1977  (1977  Act),  required  areas  that 
were  designated  nonattainment  based 
on  a  failure  to  meet  the  ozone  nalional 
ambient  air  quality  standard  (NAAQS) 
to  develop  SIPs  with  sufficient  control 
measures  to  expeditiously  attain  and 
maintain  the  standard.  (1977  Act, 
sections  110(a)(1)  and  172.)  The 
Charleston,  West  Virginia 
nonattainment  area  was  designated 
under  section  107  of  the  1977  Act  as 
nonattainment  with  respect  to  the  ozone 
NAAQS  on  September  12,  1978.  (40 
CFR  81.347)  In  accordance  with  section 
110  of  the  1977  Act,  West  Virginia 
submitted  a  part  D  ozone  SIP  on 
November  15,  1979  which  EPA 
approved  as  meeting  the  requirements 
of  section  110  and  part  D  of  the  1977 
Act.  In  its  SIP,  the  State  of  West  Virginia 
projected  that  the  Charleston,  West 
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Virginia  nonattainnient  area  would 
attain  the  czone  standard  by  December 
31.  1982.  The  area  failed  fo'attain  the 
standard. 

On  November  15.  1990,  the  Clean  Air 
Act  Amendments  of  1990  (hereafter  the 
Act)  were  enacted.  Public  Law  101-549 
104  Stat.  2399.  codified  at  42  U.S.C. 
7401-7671q.  The  nonatfainment 
designation  of  the  Charleston.  West 
Virginia  area  continued  by  operation  of 
law  according  to  section  107(d)(l)(C)(i) 
of  the  Act,  furthermore,  it  was  classified 
by  operation  of  law  as  moderate  for 
ozone  pursuant  to  section  181  (a)[])  of 
the  Act.  See  56  FR  56694  (Nov.  6.  1991) 
and  57  FR  56762  (Nov.  30,  1992). 
codified  at  40  CFR  81.347. 

The  Charleston.  West  Virginia  ozone 
nonattainment  area  more  recently  has 
attained  the  ozone  NAAQS.  based  on  air 
quality  data  from  1989  through  1991,  In 
an  effort  to  comply  with  the  y\ct  and  to 
ensiL-e  continued  attairuneut  of  the 
NAAQS,  on  November  13,  1992  the 
WVO AQ  submitted  an  ozone 
m.aintenance  plan  for  the  Charleston. 
West  Virginia  area  as  a  revision  to  the 
West  Virginia  SIP. 

On  November  13. 1992,  the  State  of 
Wi'st  Virginia  also  requested  that  EPA 
redesignate  the  Charleston,  West 
Virginia  area  to  attainment  with  respect 
to  the  ozone  NAAQS.  In  addition,  on 
February  28,  1994,  West  Virginia 
submitted  an  update  to  its  November  13. 
1992  submittal,  collectively  referred  to 
hereafter  as  the  "State  of  \Vest  Virginias 
redesignation  request." 

II.  Evaluation  Criteria 

According  to  section  107(d)(3)(E)  of 
the  Act.  five  specific  requirements  must 
be  met  in  order  for  EPA  to  redesignate 
an  area  from  nonattaimnent  to 
attainment: 

1   1/1 J  area  must  have  attained  the  appliruble 
NAAQS; 

2.  The  area  has  met  all  relevant  reqi;irements 
inidfi  section  110  and  part  Dof  the  Act: 

3.  The  area  has  a  fully  approved  SIP  under 
section  1 10(k)  of  the  Act; 

4.  The  air  qiial'tv  improvement  must  be 
pemi  .ni-nt  and  enforceable:  and 

5.  The  ait-a  must  have  a  fully  approved 
ma-nten.Tnce  plan  pursuant  to  section 
17SAoftheAct. 

III.  Review  of  West  Virginia's  Submittal 

The  State  of  West  Virginia's 
redesignation  request  for  the  Charleston, 
West  Virginia  area  included  information 
and  documentation  sufficient  for  EPA  to 
determine  that  the  five  requirements  of 
section  107,  noted  above  have  been  met. 
Following  is  a  brief  description  of  how 
each  of  these  requirements  has  been 
fulfilled.  Because  the  maintenance  plan 
is  a  critical  element  of  the  redesignation 
request.  EPA  will  discuss  its  evaluation 


of  the  maintenance  plan  under  its 
analysis  of  the  redesignation  requ-^st.  A 
Technical  Support  Docum.€nt  (TSD)  has 
also  been  prepared  by  EPA  on  these 
rulemaking  actions,  that  TSD  is 
available  for  public  inspection  at  the 
EPA  Regional  Office  listed  in  the 
ADDRESSES  section  of  this  document. 

1.  Attciinment  of  the  Ozone  NAAQS 

The  submittal  contains  an  analysis  of 
ozone  air  quality  data  which  is  re'levant 
to  the  mai.ntenance  plan  and  to  the 
redesignation  request.  Ambient  ozone 
monitoring  data  for  1989  through  1991 
show  attainment  of  the  ozone  NAAQS 
in  the  Charleston,  West  Virginia  area. 
See  40  CFR  §  50.9  and  appendix  11.  The 
State  of  West  Virginia's  request  for 
redesignation  included  documentction 
that  the  Charleston,  West  Virginia  ozone 
nonattainment  area  has  co.mplete, 
quality-assured  data  showing  attainment 
of  the  standard  over  the  most  recent 
consecutive  three  calendar  year  period. 
Therefore,  the  Charleston,  West  Virginia 
area  has  met  the  first  statutory  criterion 
for  redesignation  to  attain.ment  of  the 
ozone  NAAQS  found  at  section 
107(d){3)(E)(i)  of  tiie  Act.  It  is  important 
to  note  that  EPA  has  also  reviewed  the 
ozone  data  monitored  during  the  1992 
and  1993  ozone  seasons  in  the 
Charleston  area  and  determined  that  no 
violations  of  the  standard  were 
monitored  during  those  years. 
Therefore,  there  have  been  no  violations 
of  the  ozone  standard  monitored  in  the 
Charleston  area  since  the  1988  ozone 
season. 

2.  Meeting  Applicable  Requirements  of 
Section  110  and  Part  D 

As  previously  stated.  EPA  fully 
approved  the  State  of  West  Virginia  SIP 
for  the  Charleston.  West  Virginia  area  as 
meeting  the  requirements  of  section 
110(a)(2)  and  part  D  of  the  1977  Act. 
The  amended  Act,  however,  modified 
section  110(a)(2)  and.  under  Part  D. 
revised  section  172  and  added  new 
requirements  for  all  nonattainment 
areas.  Therefore,  for  purposes  of 
redesignation.  EPA  has  revowed  the  SIP 
to  ensure  that  it  contains  all  measures 
that  were  due  under  the  Act  as  of 
November  13.  1992,  the  date  the  State 
of  West  Virginia  submitted  its 
redesignation  request. 

2.A.  Section  110  Requirements 

Although  section  110  of  the  1977  Act 
was  amended  in  1990.  the  Charleston. 
West  Virginia  SIP  meets  the 
requirements  of  section  110(aH2)  of  the 
amended  Act.  A  number  of  the 
requirements  did  not  change  in 
substance  and,  therefore,  EPA  believes 
that  the  pre-amendmont  SIP  met  these 


requirements.  As  to  those  requirements 
that  were  amended.  See  57  FR  27936 
and  23939  (June  23,  1993),  many  are 
duplicative  of  other  requirements  of  the 
Act.  EPA  has  analyzed  the  SIP  and 
determined  that  it  is  consistent  with  the 
requirem.ants  of  section  110(a)(2)  of  the 
Act.  It  contains  enforceable  emission 
limitations,  it  requires  monitoring, 
compiling,  and  analyzing  ambient  air 
quality  data,  it  requires  preconstruction 
review  of  new  major  staiionary  sources 
and  major  modifications  to  existing 
ones,  it  provides  for  adequate  funding. 
staff,  and  associited  resources  nircessarv 
to  implement  its  requirements,  and 
requires  stationary  source  emissions 
monitoring  and  psporting. 

2.B.  Part  D  Requirements 

Before  the  Charleston,  West  Virginia 
ozone  nonattainment  area  may  be 
redesignated  to  attainment,  it  also  mu.st 
have  fulfilled  applicable  requirements 
of  part  D  due  as  of  the  date  of  the  State's 
redesignation  request.  Under  part  D.  an 
area's  classification  indicates  Lhe 
requirements  to  which  it  will  be  subjw.t. 
Subpart  1  of  part  D  sets  forth  the  basic 
nonattainment  requirements  applicable 
to  all  nonattainment  areas,  classified  as 
well  as  nonclassifiabla.  Subpart  2  of  part 
D  establishes  additional  .Tquiremenfs 
for  nonattainment  areas  classified  undor 
table  1  of  section  181(a).  The 
Charleston,  West  Virginia  ozone 
nonattainment  area  was  classified  as 
modenite.  (See  56  FR  56694,  codified  .it 
40  CFR  81.347).  Therefore,  in  order  to 
be  redesignated  to  attainment.  West 
Virginia  must  meet  the  applicable 
requirements  of  subpart  1  of  part  D— 
specifically  sections  172(c)  and  176— as 
well  as  the  applicable  requirements  of 
subpart  2  of  pirt  D— due  as  of  the  date 
of  the  States  November  1 3,  1992  request 
for  redesignation.  EP.\  interprets  section 
107(d)(3)(E)(v)  to  mean  that  for  a 
redesignation  request  to  be  approved, 
the  State  has  met  all  requirements  that 
applied  to  the  subject  area  prior  to  or  at 
the  time  of  the  subm.ission  of  a  complete 
redesignation  .'•equest.  Requirements  of 
the  Act  that  come  due  sufc«equently 
continue  to  be  applicable  to  the  area  at 
those  later  dates  (see  section  175A(c)) 
and,  if  the  redesignation  of  the  area  is 
disapproved,  tlie  State  remains 
obligated  to  fulfill  those  reqiiirements. 

2.8,1.  Subpart  1  of  Part  D— Section 
172(c)  Provisions 

Under  section  172(b).  the  section 
172(c)  requirements  are  applicable  no 
later  than  3  years  after  an  area  has  been 
designated  as  nonattainment  under  the 
.^ct.  EPA  has  determined  that  these 
requirements  were  not  applicable  to 
ozone  nonattainment  areas  on  or  Ix-forc 
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2.B.2.  Subpart  1  of  Fart 
Conformity  Provisions 

Section  176(c)  of  the  Act 
States  to  revise  their  SIPs  to 
criteria  and  procedures  to 
Federal  actions,  before  they 
conform  to  the  air  quality  p 
goals  in  the  applicable  Stat; 
requirement  to  determine  ci 
appUes  to  transportation  ph 
programs  and  projects  deve 
funded  or  approved  under 
U.S.C.  or  the  Federal  Transi 
(  "transportation  conformity 
to  all  other  F'ederal  actions 
conformity").  Section  176 
provides  that  the  confonnit 
to  be  submitted  by  States 
consistent  with  Federal  con 
regulations  that  the  Ac*  req 
promulgate.  Congress  provi 
State  revisions  to  be  submi 
after  the  date  for  promulgat 
EPA  conformity  regulations 
date  passed  without  such 
USEPA's  General  Preamble 
Implementation  of  Title  I  in 
States  that  its  conformity  re 
would  establish  a  submittal 
FR  13498,  13557  (April  16. 

The  EPA  promulgated  fin 
transportation  conformity 
November  24,  1993  (58  FR 
general  conformity  regulati 
November  30,  1993  (53  FR 
These  conformity  rules  requ 
States  adopt  both  transporta 
general  conformity  provisio: 
for  areas  designated  nonatta 
subject  to  a  maintenance  pi 
under  CAA  section  175A. 
§  5 1 .396  of  the  transportati 
conformity  rule  and  §  51.85 
general  conformity  rule,  the 
West  Virginia  is  required  to 
SIP  revision  containing 
conformity  criteria  and  proc 


D— Section  176 


t  lie 


equires 
establish 
efisure  that 
are  taken, 
anning 
SIP.  The 
nformity 
ns, 
oped, 
23 
Act 

'),  as  well  as 
general 
filrlher 

revisions 
mlist  be 
bnnity 
ired  EPA  to 
(?d  for  the 
tfed  one  year 
on  of  final 
When  that 
ulgation, 
or  the 
brmed 
ulaticns 
date  (see  57 
992)). 


pi  Dm 


re? 
62 


c  tis  I 


Illations  on 
188) and 
on 
6p214). 
re  that 
ion  and 
s  in  the  SIP 
nment  or 
approved 
P'irsuant  to 
o  1 
of  the 
State  of 
ubmit  a 
transportation 
dures 


an  i 


consistent  with  those  established  in  the 
Federal  rule  by  November  25,  1994. 
Similarly,  West  Virginia  is  required  to 
submit  a  SIP  revision  containing  general 
conformity  criteria  and  procedures 
consistent  with  those  established  in  the 
Federal  rule  by  December  1, 1994. 
Because  the  deadlines  for  these 
submittals  have  not  yet  come  due,  they 
are  not  applicable  requirements  under 
section  107(d)(3)(E)(v)  and,  thus,  do  not 
affect  approval  of  this  redesignation 
request. 

2.B.3.  Subpart  2  of  Part  D—Section  282 
Provisions  for  Ozone  Nonattainment 
Areas 

The  Charleston,  West  Virginia 
nonattainment  area  is  classified  as 
moderate  and  is  subject  to  the 
requirements  of  section  182(b)  of  the 
Act.  As  of  November  13,  1992,  the  dale 
West  Virginia  submitted  a  complete 
redesignation  request  for  the  Charleston, 
West  Virginia  nonattainment  area,  the 
Charleston,  West  Virginia  area  was 
required  to  meet  the  provisions  of 
section  182(a)(2)(A)  to  correct  its 
Reasonably  Available  Control 
Technology  (RACT)  requirements  in 
effect  prior  to  enactment  of  the  1990 
amendments  to  the  Act.  The  State  of 
West  Virginia  submitted  those  RACT 
corrections  as  SIP  revisions  to  EPA  on 
June  4,  1991.  A  final  rule  approving 
these  RACT  corrections  was  published 
on  September  17,  1992  (57  FR  42895). 

On  January  15,  1993,  EPA  notified  the 
Governor  of  West  Virginia  that  it  had 
made  a  finding  that  West  Virginia  had 
failed  to  submit  either  a  full  or 
committal  SIP  revision  for  a  basic 
inspection  and  maintenance  (I/M) 
program  for  its  ozone  nonattainment 
areas.  On  Januarv'  18, 1994,  EPA  notified 
the  Governor  of  West  Virginia  that  it 
had  made  a  finding  that  West  Virginia 
had  failed  to  submit  a  15%  rate  of 
progress  plan  SIP  revision  for  its  ozone 
nonattainment  areas.  Upon  the  effective 
date  of  a  final  approval  by  EPA  of  West 
Virginia's  refl>:signafion  request,  these 
findings  will  be  automatically  rescinded 
in  the  Charleston  nonattainment  area. 

3.  Fully  Approved  SiP  Under  Section 
110(k)oftheAct 

As  stated  previously,  EPA  has 
approved  the  RACT  corrections  noted 
above.  Therefore,  the  State  of  West 
Virginia  has  a  fully  approved  SIP  under 
section  llO(k),  which  also/meets  the 
applicable  requirements  of  section  110 
and  part  D  as  discussed  above. 
1  herefore,  the  redesignation 
requirement  of  section  107(d)(3)(E)(ii) 
has  been  met. 


4.  Improvement  in  Air  Qualitv  Due  to 
Permanent  and  Enforceable  Measures 

Under  the  1977  Act,  EPA  approved 
the  State  of  West  Virginia  SIP  control        , 
strategy  for  the  Charleston,  West  { 

Virginia  nonattainment  area.  EPA 
determined  that  the  rules  and  the 
emission  reductions  achieved  as  a  result 
of  those  rules  were  enforceable.  Since 
enactment  of  the  1^0  amendments,  the 
State  of  West  Virginia  submitted 
corrections  to  its  RACT  regulations  as 
identified  above.  EPA  finds  that  these 
additional  measures  contribute  to  the 
permanence  and  enforceability  of 
reductions  in  ainbient  ozone  levels  in 
the  Charleston,  West  V'irginia  area. 

Between  1988  and  1990,  because  of 
permanent  and  enforceable  state  and 
federal  provisions,  emissions  of  volatile 
organic  compounds  (VOCs)  were 
reduced  by  8.14  tons/day  and  emissions 
of  nitrogen  oxides  (NOx)  were  reduced 
by  3.1  tons/day  in  Charleston.  Most  of 
the  reductions  came  from  mobile 
sources  and  gasoline  marketing-related 
activities.  The  Reid  Vapor  Pressure 
(RVP),  of  gasoline  marketed  for  use  in 
the  Charleston,  West  Virginia  area 
decreased  from  10.5  RW  to  9.5  RVP  in 
1990  and  was  reduced  to  9.0  in  1992.  In 
addition,  due  to  automobile  fieet 
turnover,  there  was  an  increase  in  the 
percent  of  automobiles  operated  in  the 
Charleston  area  meeting  more  stringent 
emission  standards  as  required  bv  the 
Federal  Motor  Vehicle  Control  Program 
(FMVCP).  It  must  be  noted  here  that 
since  1992  the  federal  RVP  requirement 
of  9.0  has  been  the  applicable  standard 
in  the  Charleston,  West  Virginia  area. 

The  State  of  West  Virginia 
maintenance  plan  requires  the 
continuation  of  the  federal  RVP 
program.  These  reductions  due  to  lower 
RVT  and  more  stringent  tailpipe 
standards  resulting  from  the  FMVCP 
were  determined  using  the  mobile 
emission  inventor}'  model  MOBILE  5.0a 
and  the  relevant  vehicle  miles  traveled 
data. 

Permanent  and  enforceable  df  ureases 
in  VOCs  at  stationary  sources 
contributed  a  small  amount  to  the  total 
VOC  reduction  in  the  Charleston,  West 
Virginia  area.  In  association  with  its 
emission  inventory,  the  State  of  West 
Virginia  demonstrated  that  point  source 
VOC  emissions  were  not  artificially  low 
due  to  local  economic  downturn  during 
the  period  in  which  the  Charleston, 
West  Virginia  area's  ambient  air  quality 
came  into  attainment.  Reductions  due  to 
decreases  in  production  levels  or  from 
other  unenforceable  scenarios  such  as 
voluntary  reductions  were  not  includ^'d 
in  the  determination  of  the  emission 
reductions. 


Nv 


Federal  Register  /  Vol.  59.  No.  112  /  Monday.  )une  13,  1994  /  Proposed  Rules 


30329 


EPA  finds  that  the  combination  of 
measures  contained  in  the  SIP  and 
federal  measures  have  resulted  in 
permanent  and  enforceable  reductions 
in  ozone  precursors  that  have  allowed 
the  Charleston  West  Virginia  area  to 
attain  the  NAAQS,  and  therefore,  that 
the  redesignation  criterion  of  section 
107(d)(3)(E)(iii)  has  been  met. 

■'i.  Fully  Approved  Maintenance  Plan 
I 'nder  Section  175  A 

EPA  is  proposing  approval  of  the 
State  of  West  Virginia  maintenance  plan 
for  the  Charleston,  West  Virginia  area 
because  EPA  finds  that  West  Virginias 
submittal  meets  the  requirements  of 
section  1 75  A  of  the  Act.  If  EPA 
determines  after  notice  and  comment 
that  It  should  give  final  approval  to  the 
maintenance  plan,  the  Charleston.  West 
Virginia  nonattainment  area  will  have  a 
fully  approved  maintenance  plan  in 
accordance  with  section  1 75 A  of  the 
Act. 

Section  175A  of  the  Act  sets  forth  the 
elements  of  a  maintenance  plan  for 
areas  seeking  redesignation  from 


nonattainment  to  attainment.  The  plan 
must  demonstrate  continued  attainment 
of  the  applicable  NAAQS  for  at  least  ten 
years  after  the  area  is  redesignated. 
Eight  years  after  the  redesignation,  the 
state  must  submit  a  revised  maintenance 
plan  whii.h  demonstrates  attainment  for 
the  ten  years  following  the  initial  ten- 
year  period. 

To  provide  for  the  possibility  of  future 
NAAQS  violations,  the  maintenance 
plan  must  contain  contingency 
measures,  with  a  schedule  for 
implementation,  adequate  to  assure 
prompt  correction  of  any  ai.-  quality 
problems. 

5. A.  Emissions  Inventor}— Biisf  Yi-ar 
Inventor}' 

On  November  13,  1992.  the  S»;-.t.:>  of 
West  Virginia  submitted  comprehensive 
inventories  of  VOC  and  NOx  en.issions 
from  area,  stationary,  and  mobile  using 
1990  as  the  base  year  for  calculations  to 
demonstrate  maintenance.  The  1990 
VOC  inventory  is  considered  most 
representative  of  attainment  conditions 
because  no  violations  of  (  urn  d  in  lUOO 


and  if  reflects  the  typical  inventory  fnr 
the  three-year  period  demon.stratiiig 
attainment  of  the  standard. 

The  State  of  West  Virginia  submi!1«l 
contains  detailed  inventory  data  and 
summaries  by  source  categories.  The 
State  of  West  Virginia  submittal  also 
contains  information  related  to  how  it 
comported  with  EPA's  guidance,  which 
model  and  emission  factors  were  usmI 
(note  MOBILE  5.0a  was  used),  how 
Vehicle  Miles  Travelled  (VMT)  data  w.,s 
generated,  what  R\T  was  considorr-d  in 
the  base  year,  and  other  technical 
inform.ation  verifying  the  validity  of  thi- 
Charleston  West  Virginia  emission 
inventory. 

The  State  of  West  Virginia's  submitt,}) 
contains  the  detailed  inventory  data  mii 
summaries  by  source  category^  This 
inventory  was  prepared  in  accordance! 
with  EPA  guidances.  A  sum.mar\'  of  th<> 
base  year  and  projected  maintenance 
year  inventories  are  shown  in  the 
following  six  fables.  The  TSD  which  \vi> 
been  prepared  for  this  action  contains 
more  in-depth  details  regarding  the  base 
year  for  the  Charleston  area. 


Summary  of  Emissions  From  the  Charleston  Nonattainment  Area  for  1990 


Source  category 


Area 

Point  

Higfiway  Mobile 


Total  Emissions 


VOC 
(fpd) 


275 
49.0 
28.5 


105.0 


CO  (fpd) 


83.9 

27.9 

222.2 


334.1 


N0> 
ttpd) 


16.9 

389.2 

27.9 


434.0 


Summary  of  Emissions  From  the  Charleston  Nonattainment  Area  for  1993 


Source  Category 
Area 

Point "..''!^"'^"^!"!!^!!!!"I!!^!!I!!!!!!r! 

Highway  Mobile I'...'.'..". 

Total  Emissions 


VOC 

(tpd) 


284 
42.3 
23.8 


94.5 


CO  (tpd) 


847 

274 

191.7 


303.8 


NOx 
(Jpd) 


170 

392.7 

27.2 


437.0 


All  Emissions  in  Tons  Per  Dav  (tpd). 

Summary  of  Emissions  From  the  Charleston  NoNATTAiNMEr.'T  Area  for  1996 


Source  category 


Area 


Point  

Highway  mobile 


Total  emissions 


VOC 
(tpd) 


25.8 
41.0 
23.0 


90.7 


CO  (tpd) 


855 

27.0 

179.9 


292  5 


NOx 
(tpd) 


17.1 

356.0 

26  7 


399.8 


Summary  of  Emissions  From  the  Charleston  Nonattainment  Area  for  1999 


Source  Category 


Area  . 
Point 


VOC 
(tpd) 


27.5 
39.7 


CO  (tpd) 


87,0 
26.8 


N0> 

ttpd) 
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Summary  of  E  missions  From  the  Charleston  Nonattainment  Area  for  1999— Continued 


Highway  mobUe 

Total  emissions 


Al!  Emissions  in  Tons  IVr 


3a V  (tpd). 

Summar  /  OF  Emissions  From  the  Charleston  Nonattainment  Area  for  2002 


Area 

Point  

Highway  Mobile 


Total  emissions 


Summar  »'  of  Emissions  From  the  Charleston  Nonattainment  Area  for  2005 


Area 

Point 

Highway  Mobile 


Total  emissions 


All  Emissions  in  Tons  Fer 


t-  r. 


5.B.  Demonstration  of  Maint 
Pvojfcted  Inventories 

in  addition  to  the  continu 
lO'.vfir  RVP  gasoline  (9.0)  anc 
turnover  to  automobiles  n:t  o 
stringent  emission  standards 
source  emission  projections 
dependent  upon  the  iniplem 

st  1 


the  federal  reformulated  gas- 


program.  Total  VCX]  ard  NO 
were  projected  from  the  19y( 
out  to  year  2005.  These  pro 
inventories  were  prepared  in 
accordance  with  EP\  guida 
projections  demonstrate  that 
standard  will  be  maintained 
emissions  are  not  expect* 
the  level  of  the  base  year  iiiv 
during  this  time  period.  EFA 
that  the  emissions  projectior 
demonstrate  that  the  area  wi 
to  maintain  the  ozone  NAA 
this  area  achieved  attuinmen 
\'OC.  controls  and  reductions 


5C.  Vitrification  ofContinufc 
Attainment 


tic 


Continued  attainment  of 
.NAAQ.S  in  the  Charleston. 
Virginia  area  depends,  in  par ; 
State  of  West  Virginia  efforts 
tracking  indicators  of  continijed 
a.ilainment  during  the  main 
■•'  litxl.  The  State  of  West  Vi 


We 


itf  r 


Source  Category 


voc 

(tpd) 


22.6 


898 


CO  (tpd) 


171.8 


235.6 


NOv 
(tpd) 


26.3 


405.6 


Source  category 


VOC 
(tpd) 


28.2 
39.0 
22.4 


89.6 


CO  (tpd) 


87.8 

26.6 

172.0 


286.4 


NOx 
(tpd) 


17.5 

364.2 

26.1 


407.7 


Source  category 


VOC 
(tpd) 


29.0 
37.9 
23.0 


89.9 


CO  (tpd) 


89.3 

26.2 

179.5 


295.0 


NOx 
(tpd) 


17.6 

366.9 

270 


411.5 


nnncn — 


i  use  of 
fleet 

ing  more 
mobile 
re 

ntation  of 
ine 
emissions 
base  vear 


je  :ted 


3ay  (tpd).        track  the  status  and  effectiveness  of  the 
maintenance  plan  by  periodically 
updating  the  emissions  inventory  every 
three  years.  The  VVVOAQ  has 
committed  io  perform  this  tracking  on 
an  annual  basis  in  order  to  enable  the 
State  of  West  Virginia  to  implement  the 
contingency  measures  of  its 
maintenance  plan  as  e.xpeditiously  as 
possible. 

The  State  of  West  Virginia  annual 
update  will  indicate  new  source  growth, 
as  indicated  by  annual  emission 
statements.  The  State  of  West  Virginia 
will  continue  to  monitor  ambient  ozone 
levels  by  operating  its  ambient  ozone  air 
quality  monitoring  network  in 
accordance  with  40  CFK  part  58. 

5D.  Contingency  Plan 

The  level  of  VOC  and  NOx  emissions 
in  the  Charleston  area  will  largely 
continue       deferniine  its  ability  to  stay  in 
because       compliance  with  the  czone  NA.AQS  in 
through         the  future.  Despite  the  State  of  West 
Virginia's  best  efforts  to  demonstrate 
continued  compliance  with  the  NA.^QS, 
the  Charleston  area  may  exceed  or 
violate  the  N.AAQS.  Therefore,  West 
ozone  Virginia  has  provided  contingency 

st  measures  with  a  schedule  for 

.  on  the  implementation  in  the  event  of  future 

toward  ozone  air  quality  problems.  In  the  event 

that  exceedances  of  the  ozone  NAAQS 
:ance  are  measured  such  that  nonattainment  is 

inia  will         indicated  in  any  of  the  areas  or  in  tiie 


.  The 
the  ozone 
.e.. 

exceed 
ntory 
belie\es 


n:e 


t( 


CS 


event  that  periodic  emission  inventory 
updates  or  major  permitting  activity 
reveals  that  excessive  or  unanticipated 
growth  in  ozone  precursor  emissions 
has  occurred  or  will  occur,  the  West 
Virginia  will  accordingly  select  and 
adopt  measures  including  the  following 
to  assure  continued  attainment: 

1.  Extend  tho  appHcnbility  of  45C.SR21 
(VOCw'R.aCT  rule)  to  include  source 
ciitegories  pniviously  excluded. 

2.  Revised  new  source  permilti!!;^ 
requirenenls  requiring  more  itrinj^iMit 
emissions  control  technology  and/or 
omissions  offsets. 

3.  NOx  RACT  rerjuirenients. 

4.  Stage  II  Vapor  Recovery  Re-iiiiations 

5.  Regulations  to  establish  plnnt-widc 
emission  caps  (potentially  with  omissions 
trading  provisions). 

6.  Implemontation  of  basic  (or  cnhaut.eci) 
programs  for  motor  vehicle  insfio!  tioii  and 
maintenance. 

One  or  more  of  these  regulatory 
revisions  would  be  selected  within  tb.ree 
(3)  months  after  verification  of  a 
monitored  ozone  standard  violation  and 
a  draft  rule  submitted  to  the  WVOAQ. 
Quality  assurance  pro<.edures  must 
confirm  the  monitorod  violation  v.-ithin 
45  days  of  occurrence.  The  W\'OAQ 
Will  be  requested  to  adopt  the  control 
measure(s)  as  emergency  ruie(s)  which 
will  be  implemented  within  six  (6) 
months  after  adoption.  EPA's  approval 
of  West  Virginia's  redesignaticm  request 
is  contingent  upon  West  Virginia 
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promulgating  a  revision  to  its 
contingfincy  plan  that  includes  a 
schedule  for  the  mandatory 
implerri'infation  of  the  selected 
contingini.y  measures, 

5E.  Subaetjtient  Maintenance  Plan 
Revision 

In  accordance  with  section  175Anj)  of 
the  Act,  the  State  of  West  Virginia  has 
agreed  to  submit  a  revised  maintenance 
SIP  eight  years  after  the  area  is 
redesignated  to  attainment.  Such 
revised  SfP  will  provide  for 
maintcnanr.r)  for  an  additional  ten  years. 
EPA  has  determined  that  the 
maintenajice  plan  adopted  by  the  State 
of  West  Virginia  and  submitted  to  EPA 
on  November  1.3.  1S<J2.  meets  the 
requirements  of  section  175A  of  the 
CAA.  Then?fore,  EPA  is  proposing  to 
approve  the  maintcn.ince  plan 
submittal.  In  addition  EPA  has 
determined  that  upon  final  approval  of 
the  maintenance  plan  die  provisions  of 
section  107(d)(3)(E)(iv)  for  redesignation 
will  have  been  met. 

Proposed  Action 

EPA  proposes  to  approve  the  ozone 
maintenance  p!a-i  for  the  Charleston, 
West  Virginia  area  submitted  by  the 
State  of  West  Virginia  on  November  13, 
1992  as  a  revision  to  the  West  Virginia 
SIP  becau.'je  it  meets  the  requirements  of 
section  175A.  In  addition,  EPA  is 
proposing  to  redesignate  the  Charleston, 
West  Virginia  nonattainment  area  to 
attainment,  subject  to  final  approval  of 
the  maintenance  plan,  because  the 
Agency  has  determined  that  the 
provisions  of  section  107(d)(3)(E)  of  the 
Act  for  redesignation  of  nonattainment 
areas  to  attainm.ent  have  been  met. 

EPA  io  soliciting  public  comments  on 
this  notice  and  or:  i.-,£-.';>s  relevant  to 
EPA's  proposed  action.  Comments  will 
be  considered  before  taking  final  action. 
Interostcd  parties  may  participate  in  the 
federal  rulemaking  procedure  by 
submitting  written  comments  to  the 
person  and  address  listed  in  the 
ADDRESSES  section  at  the  beginning  of 
this  document. 

Nothing  in  this  actio.-i  should  be 
construed  as  pennitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  SIP.  Each 
request  for  revision  to  the  SIP  shall  Ijc 
considerfid  separately  in  light  of  specific 
technical,  economic,  and  environmental 
factors  and  in  relation  to  relevant 
statutory  and  regulatory  requirements. 
Ozone  Slate  Implementation  Plans 
(SIPs)  are  designed  to  satisfy  the 
requirements  of  part  D  of  the  Clean  Air 
Act  and  to  provide  for  attainment  and 
maintenance  of  the  ozone  NAAQS. 
Today's  proposed  redesi^!;3tion  action 


should  not  be  interpreted  as  authorizing 
the  Slate  of  West  Virginia  to  delete, 
alter,  or  rescind  any  of  the  VOC 
emission  limitations  and  restrictions 
contained  in  the  currently  approved 
ozi)n<!  SIP.  Changes  to  the  ozone  SIP's 
regulations  rendering  them  less 
stringent  than  those  contained  in  the 
KPA  approved  plan  cannot  be  made 
unless  a  revised  plan  for  attainment  and 
maintenance  is  submitted  to  and 
approved  by  EPA.  Unauthorized 
relaxations,  deletions,  and  changes 
could  n?sult  in  both  a  finding  of 
noninjplrmentation  under  section 
173(h)  of  the  Act  and  in  a  SIP  deficiency 
call  made  pursuant  to  section  110(k)(5)! 
Under  the  Regulatory  Flexibility  Act, 
f)  U  S.C.  600  et  scq  ,  EPA  must  prepare 
a  rt>guIatory  flexibility  analysis 
.-is.sessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
-•^nd  604.  Alternatively.  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  jiu-isdiclion  over  populations  of 
less  than  50,000.  SIP  approvals  under 
section  110  and  subchapter  I,  part  D  of 
the  CAA  do  not  create  any  new 
requirements,  but  simply  approve 
requirements  that  the  State  is  already 
imposing.  Therefore,  because  the  federal 
SlP-approval  does  not  impose  any  new 
requirements,  it  does  not  have  any 
economic  impact  on  any  small  entities. 
Redesignation  of  an  area  to  attainment 
under  section  107(d)(3)(E)  of  the  Act 
does  not  impose  any  new  requirements 
on  small  entities.  Redesignation  is  an 
action  that  affects  the  status  of  a 
geographical  area  and  does  not  impose 
any  regulatory  requirements  on  sources. 
Accordingly,  I  certify  tliat  EPA's 
approv.il  of  West  Virginia's  request  to 
redesignate  the  Charleston  ozone 
nonattainment  area  to  attainment  and 
the  associated  maintenance  plan  will 
not  have  an  impact  on  any  small 
entities. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  6  of  Executive 
Order  12.SP.6. 


Dated:  April  28, 1994 
Stanley  L.  Laskowsid, 

Acting  Regional  Administiator.  Region  HI. 
IFR  Doc.  94-14286  Filed  rv-i(>_94;  8:45  am) 
BILUNG  CODE  e560-6<M> 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[Docket  No.  93-48;  DA  94-588] 
Children's  Television  Programming 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Proposed  Rule:  extend  comment 
date. 


SUMMARY:  The  Commission  sought 
comments  on  the  implementation  of 
rules  relating  to  the  broadcast  of 
educational  and  informational 
programming  for  children.  After  a 
request  by  several  parties,  the  date  for 
filing  comments  was  extended  by  one 
week  in  order  to  allow  adequate  time  for 
parties  to  prepare  their  submissions. 
DATES:  Comments  are  due  June  15,  1994 
Reply  Comments  due  July  15, 1994. 
ADDRESSES:  Secretary.  Federal 
Communications  Commission, 
Washington,  DC  20554. 
FOR  FURTHER  INFORMATION  CONTACT: 
Larry  Miller,  (202)  418-1600. 

SUPPLEMENTARY  INFORMATION: 

In  the  Milter  of:  Policies  and  Rules 
Ctjncerning  Children's  Television 
Progra;n!ning;  Revision  ol  Frogramming 
Policies  for  Television  Broadcast  Slafior.<; 


List  of  Subjects 

40  CFR  Part  52 

Air  pollution  control.  Hydrocarbons. 
Intergovernmental  relations.  Ozone. 

40  CFR  Part  81 

Air  pollution  control,  National  parks. 
Wilderness  areas. 

Authority:  42  U..S,C.  7401-rr.71q. 


Order 

Adopted:  June  2,  1994. 

Released:  June  2,  1994. 

Comment  Date:  June  15.  1994. 

Reply  Comment  Date:  ]u\y  15.  1994 
By  the  Chief,  Mass  Media  Bureau. 

1.  This  action  extends  the  deadline  for 
filing  further  comments  by  interested 
parties  and  proposed  remarks  by 
panelists  in  the  En  Banc  hearing  on 
Children's  T.-ilevision  in  the  above-cited 
docket  (58  FR  14367)  pertaining  to  nil.v 
and  policies  relating  to  the  levels  ami 
types  of  television  programming 
necessary  to  adequately  serve  the 
educational  and  informational  needs  ul 
children.  The  deadline  for  further 
comments  and  proposed  remarks  by 
panelists  was  originally  set  for  June  H. 
1994. 

2.  The  Center  for  Media  Education 
and  the  American  P.-^ychological 
Association  request  a  one-week 
extension  of  thecomniont  period  in 
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order  to  adequately  prepar ;  their 
presentations  for  the  Comr  lission  s 
ilea  ring. 

3.  In  light  of  the  foregoiilg 
finds  that  good  cause  exist ; 
extension.  Pursuant  to  47 


CFR 


ISS 


994 


.  the  Bureau 
for  an 

0.283.  the 


deadline  for  fding  further  comments  by 
interested  parties  and  proposed  remarks 
by  panelists  in  the  En  Banc  hearing  is 
extended  to  June  15.  1994.  The  deadline 
for  filing  reply  comments  remains  Julv 
15.  1W4. 


F«(it'ral  Communications  Commission. 
Roy  J.  Stewart, 

Chief.  A/fi.s\s  Media  Bureau . 

|F'R  Doc.  94-14215  Fik'd  fi-10-04.  iki't  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  mles  that  are  applicable  to  the 
public.  Notices  of  hearings  and  investigations, 
committee  meetings,  agency  decisions  and 
ailings.  delegations  of  authority,  tiling  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
exampJes  of  documents  appearing  in  this 
section. 


ADMINISTRATIVE  OFFICE  OF  THE 
UNITED  STATES  COURTS 

Interpreters  in  Courts  of  the  United 
States;  Announcement  of  Written 
Segment  of  Certification  Examination 
for  Spanish,  Cantonese,  Mandarin,  and 
Korean;  and  Written  Segment  of 
"Otherv/ise  Qualified"  Examination  for 
Arabic,  Hebrew,  Italian,  Mien,  Polish, 
and  Russian 

AGENCY:  Administrative  Office  of  the 
L  nited  States  Courts. 

ACTION:  Notice  of  Written  Segment  of 
Certification  Examination  for  Spanish, 
Cantonese,  Mandarin,  and  Korean;  and 
Written  Segment  of  "Otherwise 
Qualified"  Examination  for  Arabic. 
Hebrew.  Italian.  Mien.  Polisli,  and 
Russian. 


SUMMARY:  The  Administrative  Office  of 
the  United  States  Courts  will  conduct 
the  wTitten  portion  of  the  examination 
for  individuals  who  desire  to  be 
cnrtifiod  (in  Spanish.  Cantonese, 
Mandarin,  and  Korean)  or  "otherwise 
qualified"  (in  Arabic,  Hebrew,  Italian. 
Mien,  Polish,  and  Russian)  to  serve  as 
interpreters  in  courts  of  the  United 
States.  This  is  in  accordance  with  the 
Court  Interpreter  Amendments  Act  of 
TJ88.  Title  VII  of  Pub.  L.  100-702.  (28 
U.S.C.  1827).  To  take  the  examination, 
an  individual  must  file  a  written 
application,  or  apply  by  telephone. 

DATES:  The  agency  will  administer  the 
written  portion  of  the  examination 
August  27. 1994.  at  1  p.m.  The  deadline 
for  filing  an  application  is  4  p.m.  on  Julv 
1.1.1994. 

ADDRESSES:  Applications,  along  with  an 
S80  money  order,  cashiers  check,  or 
personal  check  payable  to  the 
University  of  Arizona  are  to  be  sent  to 
the  Federal  Court  Interpreter 
Certification  Project.  Modern  Languag(?s 
Building,  room  445.  U'niversity  of 
Arizona,  Tucson.  Arizona  8.5721 . 


FOR  FURTHER  INFORMATION  CONTACT: 
Dr.  Roseann  Gonzalez.  University  of 
Arizona.  (U02)  621-3687  (Mountain 
Time).  Fax  (602)  624-8130. 

SUPPLEMENTARY  INFORMATION: 
I.  Background 

The  Din;ctor  of  the  Adniinistrativi; 
Office  of  the  United  States  Courts 
(AOUSC)  is  responsible  for  thf^ 
establishment  of  a  program  to  facilitate 
the  use  of  certified  and  otherwise 
qualified  interpreters  in  courts  of  the 
United  States.  He  must  prescribe, 
determine,  and  certify  the  qualifications 
of  person  who  may  serve  as  certified 
interpreters  in  bilingual  proceedings 
and  proceedings  involving  the  hearing 
impaired  (28  U.S.C.  1827(b)).  Whenever 
an  interpreter  is  required  for  a  person  in 
any  criminal  or  civil  action  initiated  by 
the  United  States,  the  presiding  judicial 
officer  must  utilize  the  services  of  the 
most  available  certified  interpreter, 
unless  no  certified  interpreter  is 
reasonably  available,  or  the  services  of 
an  otherwise  qualified  interpreter. 

The  AOUSC  will  provide  the  courts 
with  a  roster  of  certified,  professionally 
qualified,  and  language  skilled  court 
interpreters  selected  on  the  basis  of 
specific  qualification  criteria  and/or  the 
successful  completion  of  written  ad  oral 
examinations. 

II.  This  Examinatiun 

For  Spajiish  language  interpreter 
candidates,  a  comprehensive  written 
Spanish/Enj,lish  e.xainination  testing 
b)Iingual  proficiency  in  Spanish  and 
English  will  be  administered.  For 
candidates  in  the  Cantonese.  Mandarin, 
and  Korean  languages,  a  written  English 
examination  testing  proficiency  in 
English  will  be  administered.  Successfiil 
candidates  will  be  invited  to  sit  for  the 
second  part  of  the  certification 
examinations,  an  oral  examination.  The 
oral  examination  will  test,  in  simulated 
settings,  the  applicant's  ability  to:  (1) 
interpret  precisely  from  source  language 
to  Eiiglish.  in  consecutive  and 
simultaneous  modes;  (2)  interpret  fixmi 
English  to  the  target  language  in 
consecutive  and  simultaneous  modes; 
and  (3)  perform  sight  interpretations. 
The  oral  portion  of  tJie  e.xamination 
does  not  necessarily  require  previous 
experience  in  court  interpreting. 
Applicants  who  successfully  complefi' 
the  written  examination  will  receive 


notice  of  the  time  and  place  of  the  oral 
portion  of  the  examination. 

For  Arabic.  Hebrew.  Italian.  Mit;n. 
Polish,  and  Russian  interpreter 
candidates,  a  written  English 
examination  testing  proficiency  in 
English  will  be  administered.  The 
second  part  of  the  qualification  process 
as  a  professional  or  language  skilled 
court  interpreter  will  require  the 
candidate  to  provide  additional 
qualifications  and  credentials  or 
perform  back  translation  exercises 
successfully. 

All  of  the  examinations  are  developed 
and  administered  under  contract  bv  the 
University  of  Arizona.  The  written 
portion  of  the  examination  does  not 
require  a  special  knowledge  of  legal 
vocabulary. 

Testing  Sitrs 

Applicants  may  schedule  the  written 
examination  at  any  of  the  loc;ati()ns 
identified  below.  Applicants  must 
identify  the  testing  location  which  thev 
desire  to  use  to  use  for  taking  the 
written  examinations.  The  following  an- 
the  cities  where  the  written  test  will  br 
administered: 
Alaska:  Anchorage. 
Arizona:  Phoenix,  Tucson. 
California:  Fresno,  Los  Angeles. 
Monterey.  Sacramento,  San  Dii!go, 
San  Francisco. 
Colorado:  Denver. 
Connecticut:  Hartford. 
District  of  Columbia. 
Florida:  Miami.  Orlando. 
Georgia:  Atlanta. 
Hawaii:  Honolulu. 
Idaho:  Boise. 
Illinois:  Chicago, 
fuwa:  Sioux  City. 
Louisiana:  New  Oi leans. 
Massachusetts:  Boston. 
Minnesota:  Minnt^apolis. 
Missouri:  Kansas  City. 
Nevada:  Las  Vegas.  Reno. 
New  jersey:  Newark,  Trenloii. 
New  Mexico:  Albuquerque.  Las  Cruces. 
New  York:  Brooklyn.  Buffalo. 

Manhattan. 
Ohio:  Cincinnati  and  Clcvt^land. 
Oregon:  Portland. 
Puerto  Rico:  San  [nan. 
Tennessee:  Memphis. 
Te.xas:  Brownsville.  Corpus  Christi. 

Dallas.  Houston.  Laredo.  San  Antonio. 
Utah:  Salt  Lake  City. 
Washington:  Seattle. 

Oral  testing  sites  will  bi;  aniiounccid 
when  the  examinations  are  sch(;dulcd. 


30334 


Fedtral  Register  /  Vol.  59,  No.  112  /  Monday,  June  13,  1994  /  Notices 


3>e 

fy  y 


Filing 

Written  applications  are 
phone  applications  will  br. 
the  fee  is  received  by  July 
.Applicants  who  do  not  b 
application  form  should 
the  following  information 
paper: 

1.  Name. 

2.  Mailing  address,  includi 

3.  Daytime  telephone  num 

4.  Evening  telephone  mini 

5.  Testing  location  requtsi 
State). 

6.  Date  of  birth. 

7.  Social  Security  Nunibfir 

8.  Special  arrangements 
because  of  physical  disa 
keeping  of  the  Sabbath. 

9. 1  did/did  not  take  the 
and/or  oral  examination 

10.  I.D.  number  of  exam  (i 

11.  Enclosed  money  order, 
check,  or  personal  check 
University  of  Arizona 
Project. 

Exam  Procedures 


preferred,  but 
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5. 1994. 
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Ti'A 


Each  applicant  will  rcce  \: 
admission  ticket  to  the  cxapi 
before  the  exam  date.  It  wi 
exact  location  of  the  exam. 
applicant  must  present  the 
ticket  and  a  photo  identifi 
driver's  license,  passport, 
identification,  etc.,  to  be  a.' 


exam. 


III.  Qualifications 

Sucessful  completion  of 
examination  is  the  first  ste 
process  of  receiving  cert:fi<  a 
"otherwise  qualified"  statjs 
formal  educational  requisi 
languages  or  interpreting, 
successfully  completing  th 
examinations.  However,  th 
the  written  examinations  a 
college  degree  level  of  prof 
both  English  and  the  target 
Successful  completion  oft 
portion  of  the  e.xamination 
would  require  prior  training 
professional  experience  in 
and  consecutive  inlerpreii: 
translation.  Qualification 
qualified"  will  require  add 
credentials  and  expi;rienre 
interpreter. 

IV.  Duties 


Certification  or  "othenvi 
status  will  not  necessarily 
time  employment  as  a  sta 
interpreter.  Most  of  the  roq 
court  interpretation  servii 
Federal  courts  are  met  by 
inti»rpretcr  contractors  on 
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basis.  However,  where  full-time 
interpreters  eire  needed,  only  certified 
interpreters  are  eligible  for  appointment. 

As  the  federal  courts  require  full-time 
salaried  interpreters,  these  interpreters 
will  be  chosen  from  the  eligibility  lists. 
The  annual  salary  range  is  JSP-10  to 
JSP-14  ($31,898-$76,733)  for  full-time 
salaried  interpreters.  For  certified 
interpreters  who  provide  services  as 
independent  contractors,  the  fee  is  S250 
per  day. 

Court  interpreters  perform  all  or  some 
of  the  following  duties:  (1)  Interpret 
verbatim  in  simultaneous  and 
consecutive  modes  a  foreign  language 
into  English,  and  vice  versa,  at 
arraignments,  preliminary  hearings. 
pretrial  hearings,  trials,  and  other  court 
proceedings;  (2)  transcribe  and  translate 
electronic  sound  recordings;  and  [3) 
sight  translate  or  translate  in  written 
form  technical,  medical,  and  legal 
documents  and  correspondence  fur 
introduction  as  evidence. 

Dated:  June  6, 1994. 

Robert  Lowney, 

Acting  Chief,  Dislrict  Court  Administration 
Division. 

|FR  Doc.  94-14219  Filed  6-10-94;  8:45  am) 
aiLUNG  CODE  221&-«o-M 


DEPARTMENT  OF  AGRICULTURE 
Forest  Service 

RiN  059-AB47 

Animal  Damage  Management 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Notice  of  proposed  policy; 
request  for  comment. 

SUMMARY:  The  Forest  Service  gives 
notice  of  and  requests  comment  on 
proposed  revisions  to  its  policy  on 
animal  damage  management  to  be 
published  in  the  Forest  Service  Manual 
Chapter  2650.  This  direction  would 
replace  current  agency  procedures  for 
implementing  the  provisions  of  a 
Memorandum  of  Understanding  (MOU) 
between  tlie  Animal  and  Plant  Health 
Inspection  Sei"vire  (APHIS) — Animal 
Damage  Control  unit  and  the  Forest 
Service.  This  proposed  policy  is 
intended  to  clarify  the  role  and 
responsibility  of  the  Forest  Service  in 
coordinating  with  APHIS  on  animal 
damage  management  and  in  cooperating 
with  APHIS  in  discharging  Federal 
obligations  to  manage  wild  vertebrates 
causing  damage  on  National  Forest 
System  lands  under  the  Animal  Damage 
Control  Act  of  1931. 
DATES:  Comments  must  be  received  in 
WTiting  by  August  12. 1994 


ADDRESSES:  Send  written  comments  to 
the  Director,  Wildlife,  Fish  and  Rare 
Plants  Staff  (2650),  Forest  Service, 
USDA,  P.O.  Box  9G090,  Washington,  DC 
20090-6090. 

The  public  may  inspect  comments 
received  on  this  proposed  policy  in  the 
Office  of  the  Director,  Wildlife,  Fish  and 
Rare  Plants  Staff,  4th  floor.  Northwest, 
Auditor's  Building,  205  14th  Street, 
SW.,  Washington.  DC.  Those  wishing  to 
inspect  comments  are  encouraged  to  call 
ahead  (202-205-1 307)  to  facilitate  entry 
into  the  building. 

FOR  FURTHER  INFORMATION  CONTACT: 
Tom  Datden,  Wildlife  Program  U'adc.';, 
(202-205-1206). 

SUPPLEMENTARY  INFORMATION:  The  Forest 
Service  and  APHIS  rjooperate  in 
discharging  Fedenl  obligations  under 
the  Animal  Damage  Control  Act  of  1931 
(7  U.S.C.  426-^26b)  which  governs 
animal  damage  management  activities 
on  National  Forest  System  lands.  These 
activities  include  actions  to  provide 
wildlife  damage  management  through 
direct  control,  as  well  as  technical 
assistance  to  achieve  desired 
ma.nagement  objectives.  APHIS,  in 
cooperation  with  the  Forest  Service  and 
states,  carries  out  animal  damage 
management  activities  on  some  National 
Forest  System  lands,  mostly  to 
minimize  livestock  losses  from 
predaticn  by  coyotes,  black  bears,  and 
other  predators.  Under  other  authorities 
(e.g.,  Multiple-Use  Sustained-Yield  Act 
of  1960  (16  U.S.C.  528(note),  523-531  j), 
the  Fore.sf  Ser/ice  conducts  activities  to 
control  animal  damage  caused  by  small 
mammals  and  other  animals  to  National 
Forest  System  resources,  such  as  timber 
stands  nnd  roads. 

APHI.S  has  responsibility  for  animal 
damage  management  activities,  as 
designated  by  the  Secretary  of 
Agriculture  (7  CFR  2.51(41)).  The 
principal  change  being  proposed  in 
existing  Forest  Service  Manual  policy 
(FSM  2650)  is  the  designation  of  APHIS 
as  the  lead  agency  for  preparing 
environmental  documentation  on 
animal  damage  management  activities 
initiated  by  APHIS  on  National  Fo.re.'it 
System  lands.  The  Forest  Service  wiil 
cooperate  with  APHIS  and  the  slates  in 
environmental  analysis  and 
documentation  of  actions  proposed  by 
APHIS  that  wiil  occur  on  or  aifcct 
National  Forest  Systt-m  lands  and 
provide  mitigation  measures  n».ed(!d  to 
ensure  that  animal  damage  management 
activities  performed  by  APHIS  a;;; 
compatible  with  direction  provified  in 
forest  land  and  resource  management 
plans. 

The  proposed  policy  would  bring  fin- 
Forest  .Service  M.iniial  provisions  ir.;.. 


conformance  with  current  field-level 
anim.al  damage  management  practice. 
Current  operational  procedures  for 
animal  damage  management  activities 
are  outlined  in  an  August  25,  1992  letter 
to  Forest  Service  Regional  Foresters 
from  Deputy  Ciiief  James  C.  Overbay 
and  the  subsequent  Memorandum  of 
Understanding  (MOU)  between  APHIS 
and  the  Forest  Service,  signed  June  18. 
1993.  Notice  of  availability  of  the  MOU 
was  published  in  the  Federal  Register 
nn  July  13,  1993  (58  FR  37704). 

The  1993  MOU  clarifies  the  role  of 
f^ach  Forest  Supervisor  in  cot^perating 
with  APHIS  and  the  states  in 
documentation  of  environmental  actions 
proposed  by  APHIS,  and  in  providing 
mitigation  measures  to  ensure  that 
animal  damage  management  activities 
performed  by  APHIS  are  compatible 
with  direction  provided  in  forest  plans. 
The  MOU  also  clarifies  thst  APHIS,  in 
cooperation  with  the  Forest  Senice, 
develops  work  plans  for  anim.il  damage 
management  activities  on  National 
Forest  System  lands.  These  plans 
address  control  areas,  specific  ronfrol 
techniques,  emergency  control 
procedures,  timeframes,  and  other 
limitations  and  restrictions  The  MOU 
recognizes  APHIS  work  plans  as  the 
definitive  plans  for  predator  control 
actions  on  National  Forest  System 
lands. 

-After  di-scussion  with  the  Council  on 
Environmental  Quality,  the  Forest 
St'rv  ice  has  decided  to  publi.sh  this 
propn.sed  animal  damage  management 
policy  in  d:e  Federal  Register,  inviting 
public  comment  on  the  role  and 
responsibility  of  the  Forest  .Service  in 
cDordinating  with  APHIS  on  animal 
damage  management.  In  the  interim,  the 
Forest  Service  ajid  ./\PHIS  wiil  follow 
procedures  outlined  in  the  1993  MOU 
for  wl.ich  notice  was  published  in  the 
Federal  Register. 

Environmental  Impact 

Section  31.1b(2)  of  Forest  Service 
Handbook  1909.15  (57  FR  43180,  Sept. 
i8,  1992)  excludes  from  documentation 
in  an  environmental  as'jessment  or 
impact  statement  "rules,  regulations,  or 
policies  to  establish  Servicowidc 
administrative  procedures,  program 
proces.ses.  or  instructions."  This 
proposed  policy  would  provide 
administrative  instructions  to  Forest 
Sorvice  field  offices  on  the  procedures 
and  processes  to  follow  in  the  case  of 
coordination  with  APHIS  on  animal 
damage  .management  activities. 
Accordingly,  the  agency's  preliminary 
assessment  is  that  this  proposed  policy 
f:.!!s  within  this  category  of  action  and 
t!'  ;l  no  extraordinary  circumstances 
•  'MnI  which  would  require  preparation 


of  an  enviromnental  assessment  or 
environmental  impact  statement.  A  final 
determination  will  be  made  upon 
adoption  of  the  final  policy. 


CoTitrolling  Papervkork  Bunlen  on  the 
Public 

This  policy  will  not  result  in 
additional  paperwork.  Therefore,  the 
review  pro\'isions  of  the  Paperwork 
Redaction  Act  of  1930  (44  U.S.C.  3507) 
and  implementing  regulations  at  5  CFR 
part  1320  do  not  apply. 

Regulatory  Impact 

This  proposed  policy  has  been 
reviewed  under  USDAprocedures  and 
Executive  Order  12866  on  Regulatory 
Planning  and  Review.  It  has  been 
determined  that  this  is  not  a  significant 
policy. 

Dakd:  \f,iy  23,  iga4. 
David  A.  Harcharik, 

Acting  Chitif. 

Proposed  Manual  Revision 

-Note:  The  Voft-^X  .Service  orj^ynizt-s  its 
diret.'ivt;  .system  by  alphfi-numeric  codes  a.nd 
.subject  headinj'.s.  Only  those  sections  of  the 
Forest  Service  Mhdu.tI  that  are  the  subject  of 
this  notice  are  s«!t  out  here.  The  audience  for 
this  direction  is  Forest  Service  emplovees 
chari-i'd  with  coordinating  with  the  Animal 
and  Plant  Health  I:ispection  Service— .'Kiiinial 
Damagi!  Control  Unit  on  animal  damage 
niana.^eineiit  ac;:vities  on  National  Forest 
Systt-ni  lands. 

Forest  Service  .Manual — Chapter 
2650 — Animal  Damage  Management 

The  Forest  Snr\-ice  and  .Animal  and 
Plant  Health  inspection  Service 
(.M'HIS)— .Animal  Damage  Control  unit, 
along  with  the  states,  cooperate  in 
dii>chnri.',ing  the  Federal  obligations 
under  the  .'\n?ni<:l  Damage  Control  .Act 
of  1931  to  manage  animal  daniagg  nn 
National  Forest  System  lands.  Ihese 
activities  include  actions  to  p.'-ovirle 
wildlife  da.mage  manage.ment  through 
direct  control,  ?s  well  as  technical 
assistance  to  achieve  desired 
m&n.igement  objectives.  APHIS  car.nes 
out  anin-al  dam.age  management 
activities  on  National  Forest  System 
laiitls.  mostly  to  minimize  livestock 
It  sses  frnm  pn^d.ution  by  c(<yotes,  black 
beai-s.  and  other  predators,  the  Forest 
Servic:c  conducts  activities  to  control 
aaiiiu:!  djima^jf:  caused  by  smail 
mammals  and  other  animals  to  National 
Fortjst  System  resources,  such  a.*;  timber 
stands  and  roads. 

2630.1— Authority.  I;i  fnldition  tothe 
authfjritics  listed  in  FS.M  2601,  the 
following  authorities  govern  animal 
damage  management  activities  on 
National  Forest  System  lands: 

1.  The  .Animal  Damage  Control  Act  nf 
Mart  h  2,  Vi?.\  (7  U.S.C.  42r,-426b)  as 


amended  by  the  Rural  Development. 
Agriculture,  and  Related  Agencif's 
Appropriations  Act  of  1988  (Pub.  L. 
100-202)  authorizes  the  Secretary  of 
Agriculture  to  provide  animal  damage 
management  services,  to  maintain 
technical  expertise  for  evaluating  and 
recommending  animal  damage 
management  techniques,  and  to  conduct 
forest  and  range  animal  damage 
research.  The  Secretary  has  delegated 
this  authority  to  the  Animal  and  Plant 
Health  Inspection  Service  (APHIS)— 
Animal  Damage  Control  unit. 

2.  Executive  Order  12342,  January  24, 
1982.  permits  the  use  of  chemical 
toxicants  registered  by  the 
Environmental  Protection  Agency  for 
predator  damage  control  on  federal 
lands. 

3.  Department  of  Agriculture 
Regulation  (DR)  9500-4  (FSM  2C01.2J 
requires  Department  of  Agriculture 
I)rograins  to  include  measures  to 
alleviate  damage  by  plant  and  animal 
pests;  develop  new  techniques  and 
methodologies  through  management 
and  research  programs  to  limit  damage 
to  agriculture  or  forostn,-  production; 
and  apply  integrated  pest  manag(>ment 
practices,  where  feasible,  in  carrying  out 
these  responsibilities. 

4.  A  Memorandum  of  Understanding 
(MOU)  between  APHIS  and  the  Forrst" 
Ser\-ice  outlines  the  cooperative 
approach  to  animal  damage 
management  on  NationalForest  Systcrm 
lands.  Both  agencies  htive  a  joint 
re.'ipdnsibility  .for  limiting  damage 
caused  by  wildlife.  In  this  .MOU,  .APHIS 
and  state  agencies  are  recognized  as 
hn\  ing  the  authority  and  expertise  to 
conduct  predator  control  on  Nationni 
Forest  System  lands,  to  determine 

ii\  eslock  losses,  and  to  determine 
methodology  for  animal  damago 
management.  See  FSM  §  1543.14  f(jr  tiie 
full  tt!xt  of  I  tie  .MOU. 

2650.2— Ci'uiffctive.  The  objective  of 
animal  damage  management  activitir^s  ;s 
to  protect  National  Forest  Svstem 
re.sources.  to  protect  activities  faking 
I)iai:H  on  National  Forest  System  lands, 
and  to  reduce  threats  to  hum.nn  health 
and  safely. 

2rj.'>0.3—Pcii(y.  National  Forest 
SysltMii  resources  must  he  adf;qual(;lv 
protiMted  during  animal  damage 
management  activities  authorized  by  fii»! 
stale;-,  and  conducted  by  the  states  or 
Animal  and  Plant  Health  Inspection 
M'.rv'uQ  (APHIS)— Animal  Damdge 
Control  unit.  Wlien  the  Forest  Ser\ice 
conducts  animal  damage  management 
activities,  such  as  controlling  small 
niaiiunal  populations  on  plantations,  the 
agency  must  comply  fully  with  state  uul 
ffdercd  laws.  In  carrying  out  animal 
d.iniage  managfrnent  activitii^s: 
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1.  Rely  upon  APHIS  or  th 
agencies  to  provide  the  ex 
conduct  predator  control  on 
Forest  System  lands,  to 
livestock  losses,  and  to 
methodology  for  animal 
management. 

2.  Cooperate  with  APHIS, 
agency,  in  preparing  envi 
documentation  for  predator 
other  animal  damage  man 
activities  initiated  by  APHIS 
National  Forest  System  land 
Forest  Service  shall  cooperat 
that  the  animal  damage  man 
plans  developed  by  APHIS 
for  protection  of  National 
resources. 

.3.  Cooperate  with  APHIS  i 
development  of  work  plans  t 
consistency  with  forest  land 
resource  management  plans. 

4.  Conduct  non-preuator  ai 
damage  management,  such  a 
controlling  small  mammal 
on  plantations,  and  necessa 
environmental  analysis  and 
on  National  Torest  System 
consistent  with  forest  plans 

5.  Recognize  that  taking  of 
including  removal  of  depred 
animals  (for  example,  rem 
nuisance  bear  in  a  high-use 
area),  may  be  carried  out  on 
Forest  System  lands  by  an  in 
accordance  with  state  and 

6.  Coordinate  with  the 
Management  (BLM)  and  othe 
and  state  agencies  to  improvf 
effectiveness  of  control 
activities  conducted  on  jNati 
.System  and  other  public  1 

7.  Use  an  integrated 
prevention  of  animal  damage 
management  of  animal  dama 
programs.  Consider  a  full  ran 
methods,  including  physical 
repellents,  habitat  manipulat 
biological  controls,  silvicultu 
methods  (for  example,  fertili 
improve  soil  fertility),  pestici 
hunting  and  trapping,  l Jse  li 
hunting,  fishing,  and  trappin 
control  technique  where  prac 

8.  Use  only  pesticides  that 
properly  registered  in  accord 
federal  and  state  requirement 
animal  damage  management 
conform  to  policies  on  pest 
management  and  coordinatio  i 
2150).  Follow  label  direction 

9.  Follow  direction  in  FSM 
Threatened,  Endangered,  and 
Plants  and  Animals,  for 
propo.sed,  threatened,  en 
sensitive  species  listed  by 
Service  fo  determine  whethe 
control  measures  conducted 
Forest  .Service  are  likelv  to  ha 
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state  effect  on  these  species.  The  lead  agency 

ise  and  for  completing  environmental 

National  documentation  (40  CFR  1508.16)  is 

responsible  for  completion  of  all 
Endangered  Species  Act-mandated 
interagency  consultations  (16  U.S.C. 
1536.7;  FSM  2671.4). 

2650.4 — Responsibility. 

2650.42— Deputy  Chief  for  Mationcj] 
Forest  System.  The  Deputy  Chief  for  the 
National  Forest  System  is  responsible 
for  resolving  any  difficulties  arising 
between  Regions  and  Anim.il  and  Plant 
Health  Inspection  Service  (APHIS)-- 
Animal  Damage  Control  unit  that  cannot 
be  resolved  by  Regional  Foresters  under 
the  Memorandum  of  Understanding 
(FSM  1543.14). 

2650.42 — Regional  Foresters.  Regional 
Foresters  are  responsible  for: 

1.  Reviewing  and  approving  all 
proposed  pesticide  uses  for  animal 
damage  management  on  National  Forest 
System  lands  (FSM  2151).  Regional 
Foresters  may  redelegate  this  authority 
to  Forest  Supervisors;  however,  only 
Regional  Foresters  may  approve  animal 
damage  management  in  wilderness 
(FSM  2323). 

2.  EstabUshing  or  amending  existing 
Memorandums  of  Understanding 
between  the  Region  and  appropriate 
state  and  other  federal  agencies 
regarding  animal  damage  management. 

3.  Reviewing  all  proposed  Forest 
Service  animal  damage  management 
activities  within  areas  occupied  by  and 
habitat  of  federally  proposed  or  listed 
threatened  or  endangered  species  and 

otial  Forest       Regional  Forester  approved  sensitive 
species.  Regional  Foresters  may 
to  the        redelegate  this  authority  to  Forest 
and  Supervisors, 

e  control  *•  Meeting  with  state  or  regional 

^e  of  representatives,  such  as  the  APHIS 

)arriers.  Regional  Director,  as  needed  to 

on,  coordinate  animal  damage  management 

al  operations.  Regional  Foresters  may 

ng  to  designate  a  representative, 

ies,  and  5.  Resolving  any  difficulties  arising 

cpnsed  among  APHIS  personnel  and  Forest 

as  a  Supervisors  under  the  Memorandum  of 

icable.  Understanding  (FSM  1543.14).  Or 

ire  referring  them  to  the  Chief  for 

nee  with        resolution. 

i  for  2650.43 — Forest  Supervisors.  Forest 

ind  that  Super\'isors  are  responsible  for: 

use  1.  Ensuring  appropriate 

(FSM  environmental  analysis  requirements 

are  met  for  proposed  non-predator 
2670.  control  activities  conducted  by  the 

Sensitive       Forest  Service  and  ensuring  consistency 
feder  illy  with  forest  plan  direction, 
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3.  Meeting  with  APHIS  personnel  and 
responsible  state  agencies  to  cooperate 
where  propo.sed  predator  control  is 
needed  to  ensure  coordination  of  Forest 
Ser\'ice  resources  or  activities  on 
National  Forest  System  lands. 

4.  Cooperating  with  APHIS  in 
preparation  of  environmental 
documentation  for  predator  control  or 
other  animal  damage  management 
activities  conducted  by  APHIS  on 
National  Forest  System  lands  (40  CFR 
1508.15). 

5.  Referring  any  difficulties  arising 
from  activities  with  APHIS  imder  the 
Memorandum  of  Understanding  (FSM 
1543.14)  for  resolution  by  the  Regional 
Forester. 

6.  When  needed,  requesting  training 
in  animal  damage  managcnent 
techniques  by  APHIS. 

7.  Ensuring  that  licensing  and 
certification  of  Forest  Ser\'ice  personnel 
performing  animal  damage  management 
activities  comply  with  applicable 
federal  and  stale  regulations.  Only, 
certified  pesticide  applicators  may  use 
or  supervise  the  use  of  restricted-use 
pesticides  on  National  Forest  Svstem 
lands  (F.SM  2150). 

2650.6 — Cooperation  in  Animal 
Damage  Management  Activities.  Both 
the  Forest  Service  and  Animal  and  Plant 
Health  Inspection  Service  (APHIS)— 
Animal  Damage  Control  unit  have  a 
responsibility  for  limiting  damage 
caused  by  wildlife,  consistent  with 
other  wildlife  values  and  resource 
management  objectives.  APHIS 
responsibilities  are  generally  directed 
toward  the  management  and  control  of 
animals  causing  damage  to  livestock, 
agriculture,  wildlife,  human  health  and 
safety.  Forest  service  responsibilities  are 
related  to  the  management  of  National 
Forest  System  resources.  See  FSM 
§  1543.14  for  the  text  of  the 
Memor.indum  of  Understanding 
between  the  Forest  Service  and  APHIS 
for  animal  damage  management 
activities. 

The  role  of  APHIS  (7  CFR  2.51(41))  is 
as  follows: 

1.  Evaluate  animal  damage 
management  needs  and  conduct 
predator  control  in  cooperation  with  the 
Forest  Service,  state  agencies,  and 
permittees. 

2.  Serve  as  lead  agency  for  preparing 
environmental  documentation  on 
animal  damage  management  activities 
initiated  by  APHIS  on  National  Forest 
.System  lands. 

3.  Develop  and  update  animal  damage 
management  work  plans  in  cooperation 
with  the  Forest  Sen.'ice  and  appropriate 
state  and  federal  agencies,  and 
interested  publics  to  ensure  compHanc » 
with  forest  plans. 


4.  Inform  the  Forest  Service  about 
animal  damage  management  requests, 
management  activities,  and  results  on  a 
timely  basis. 

5.  Provide  the  Forest  Service  with 
technical  information  on  recommended 
animal  damage  management  tools  and 
techniques. 

6.  Conduct  animal  damage 
management  training  sessions  for  Forest 
Service  personnel,  when  requested. 

2651— Wildlife  and  Fish  Damage 
Management 

2651.1 — Threatened  and  Endangered 
Species.  Follow  specific  species  control 
plans  for  federally  listed  species  (for 
example,  grizzly  bear  and  wolf)  cleared 
through  consultation  with  tlie  Fish  and 
Wildlife  Service  and  National  Marine 
Fisheries  Service. 

2651.2 — Game  and  Furbearors. 
Control  damage  caused  by  game  animals 
and  furbearers  through  hunting  or 
trapping,  where  practicable,  in 
cooperation  with  the  state  fish  and 
wildlife  agencies,  and  APHIS,  where 
appropriate. 

2651.3 — Nongame  Species.  Control 
damage  caused  by  nongam.e  species  on 
National  Forest  System  lands  in  close 
cooperation  with  the  state  fish  and 
wildlife  agencies,  or  other  involved  state 
or  federal  agencies. 

2651.4— Birds.  Where  birds  damage 
reforestaticn  or  other  resources  or  where 
they  create  health  hazards,  nonlethal 
repellents,  frightening  devices, 
pesticides,  or  physical  barriers  may  be 
used  to  prevent  or  reduce  resource 
damage  or  hazards.  Obtain  permits  from 
the  Fish  and  Wildlife  Service  for  any 
lethal  control  of  species  protected  under 
the  Migratory  Bird  Treaty  Act.  Consult 
the  Fish  and  Wildlife  Ser\'ice  for  permit 
requirements  and  procedures. 

2651.5 — Fish  and  Aquatic  Animals. 
States  or  other  responsible  agencies 
have  the  authority  to  control 
undesirable  fish  and  aquatic  animals  in 
National  Forest  System  waters.  The 
Forest  Service  is  responsible  for 
coordinating  with  the  responsible 
agencies  to  develop  a  work  plan  to 
ensure  control  activities  are  consistent 
with  direction  provided  in  forest  plans. 
Control  activities  conducted  by  the 
Forest  Service  must  meet  appropriate 
environmental  analysis  requirements 
and  be  consistent  with  forest  plan 
direction. 

2651.6— Wildlife  and  Fish  Damage 
Management  in  Wilderness  Areas. 
Follow  direction  in  FSM  2151,  FSM 
2323,  and  FSM  4063  for  management  of 
wildlife  or  fish  damage  in  wilderness 
and  Research  Natural  Areas.  Animal 
damage  management  is  permitted  in 
wilderness  when  it  was  used  prior  to 
wilderness  designation;  when  it 
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conforms  with  direction  in  FSM  2323.33 
on  resource  management  in  wilderness; 
and  when  it  is  needed  for  the  recovery 
of  federally  listed  threatened  or 
endangered  species. 

2652 — Reports.  Report  pesticide  uses 
annually  following  direction  in  FSM 
2158. 

|FR  Doc.  94-14306  Filed  6-10-94;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A^27^12] 

Antidumping  Duty  Order:  Calcium 
Alumlnate  Flux  From  France 

AGENCY:  Import  Administration. 
International  Trade  Administration. 
Department  of  Commerce. 
EFFECTIVE  DATE:  June  13,  1994. 
FOR  FURTHER  INFORMATION  CONTACT:  V. 
Irene  Darzenta  or  Katherine  Johnson, 
Office  of  Antidumping  Duty 
Investigations,  Import  Administration, 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  NW., 
Washington.  DC  20230;  telephone  (202) 
482-6320  or  (202) 482-4929, 
respectively. 

Scope  of  Order 

The  product  covered  by  this  ordcris 
calcium  alumlnate  (CA)  flux,  other  than 
white,  high  purity  CA  flux.  This  product 
contains  by  weight  more  than  32 
percent  but  less  than  65  percent 
alumina  and  more  than  one  percont 
each  of  iron  and  silica. 

CA  flux  is  currently  classifiable  under 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS)  subheading 
2523.10.0000.  Although  the  HTSUS 
subheading  is  provided  for  convenience 
and  customs  purposes,  the  written 
description  of  the  scope  of  this 
investigation  remains  dispositive. 

Antidumpi.ng  Duty  Order 

In  accordance  with  section  735(d)  of 
the  Act,  on  March  25,  1994  the 
Department  published  in  the  Federal 
Register  its  final  determination  that  CA 
flux  from  France  is  being  sold  at  less 
than  fair  value  (59  FR  14136).  We 
amended  our  final  determination  on 
May  9,  1994  (see  59  FR  25446,  May  16, 
1994)  to  correct  a  clerical  error.  On  June 
6. 1994,  in  accordance  with  section 
735(d)  of  the  Act,  the  U.S.  International 
Trade  Commission  (ITC)  notified  the 
Department  that  imports  of  CA  flux 
from  France  materially  injure  a  U.S. 
industry. 


Suspension  of  Liquidatic^n 

In  accordance  with  section  736{a)(  i ) 
of  the  Act,  the  Department  will  dire*;! 
U.S.  Customs  officers  to  assess 
antidumping  duties  equal  to  the  amoupt 
by  which  the  foreign  market  value  of  tlu» 
merchandise  exceeds  the  United  State.s 
price  for  all  entries  of  CA  flux  from 
France.  These  antidumping  duties  will 
be  assessed  on  all  unliquidated  entries 
of  CA  flux  from  France  entered,  or 
withdrawn  frnm  warehouse,  for 
consumption  on  or  after  March  25, 
1994,  the  date  on  which  the  Departmenl 
publibhod  its  final  determination  notice 
in  the  Federal  Register. 

On  or  after  the  date  of  publication  of 
this  notice  in  the  Federal  Register,  U.S. 
Customs  officers  must  require,  at  the 
same  time  as  iinport'.^rs  would  normally 
dapo.sit  estimated  duties,  the  following 
cash  deposits  for  the  subject 
merchandise: 


ManufactLirer'produc&r/exporter 

Weighted- 
average 

margin  per- 
centage 
(percent) 

Lafarge  Fondu  International  

All  Others 

37.93 
37.93 

This  notice  constitutes  the 
antidu.mping  duty  order  with  respect  to 
CA  flux  from  France,  pursuant  to 
section  73&(a)  of  the  Act.  Inierested 
parties  may  contac'  the  Centra!  Records 
Unit,  Room  B-0S9  of  the  Main 
Commerce  Building  for  copies  of  an 
updated  list  of  antidumping  duty  orders 
currently  in  effect. 

This  order  is  published  in  accordance 
wilh  seel  ion  736(a)  of  the  Act  and  19 
CFR  353.21. 

Dated-  )une  8,  1994. 
Su^an  G.  Esserman, 

.■\cting  Assistant  Secretary  for  Iirpnrt 

Administration. 

IFK  Doc.  94-14310  Fiir-d  6-10-94;  8:45  am] 

BILLING  CODE  351S-OS-P 


[A-423-807] 


Preliminary  Detenr^inction  of  Siies  at 
Less  Than  Fair  Value:  Steel  Wire  Rod 
From  Belgium 

AGE.NCY:  Import  Administration. 
International  Trade  Ad;ninistration, 
Department  of  Com.merce. 
EFFECTIVE  DATE:  June  13,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ellen  Grebasch  or  Lrik  Warga.  Office  of 
Antidumping  Investigations.  Import 
Administration.  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue.  NW..  Washington,  DC  20230; 
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Preliminarv  Determinatio  i 
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Cijse  History 

Since  the  initiation  of  th 
investigation  on  .March 
11773.  March  14.  1994).  th 
events  have  occu.Ted: 

On  March  31.  1994,  the 
hiternational  Trade.  Comm 
issued  an  affirmative  preli 
defermi nation  in  this  case. 
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On  April  22.  1994.  Thy- 
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this  extension  request. 

In  May  1994.  Thy-Marci 
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Scope  of  Investigation 

The  products  covered  by 
investigation  are  hot-rolled 
and  ftllt  y  steel  wire  rod.  in 
approximately  round  cross 
between  0.20  and  0.75  inch 
cross-stjctional  diameter 
products  are  excluded  from 
investigation: 
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content,  by  weight:  carbon  greater  than 
or  equal  to  0.79  percent,  aluminum  less 
than  or  equal  to  0.005  percent, 
phosphorous  plus  sulfur  less  than  or 
equal  to  0.040  percent  and  nitrogen  less 
than  or  equal  to  0.006  percent; 

•  Wire  rod.  which  is  7  9  to  13.0  mm 
in  diameter,  containing  0.48  to  0.73 
percent  carbon  by  weight  and  certified 
as  having  partial  decarburization  and 
seams  no  more  than  0.075  mm  in  depth; 
and 

•  Stainless  steel  rods,  tool  steel  rods, 
ball  bearing  steel  and  deformed  concrete 
reinforcing  bars  (as  defined  in  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS)). 

The  products  under  investigation  are 
currently  classifiable  under  subheadings 
7213.31.3000,  7213.31.6000, 
7213.39.0030,  7213.39.0090, 
7213.41.3000.  7213.41.6000. 
7213.49  0030.  7213.49.0090, 
7213.50.0020,  7213.50  0040. 
7213.50.0080,  7227.20.000. 
7227.90.6000,  and  7227.90. G050  of  the 
HTSUS.  Although  the  HTSUS 
subheadings  are  provided  for 
convenience  and  customs  purposes,  our 
written  description  of  the  scope  of  this 
investigation  is  dispositive. 

Period  of  Investigation 

The  period  of  investigation  is 
September  1, 1993,  through  Febniarj- 
28,  1994. 

Such  or  Similar  Comparisons 

We  have  determined  that  the 
merchandise  covered  by  this 
investigation  constitutes  a  single 
category  of  "such  or  similar"' 
merchandise. 

Best  Information  Available 

Because  Thy-Marcinelle  failed  to 
respond  to  our  questionnaire,  we  based 
our  determination  on  best  information 
available  (BLA)  pursuant  to  section 
776(c)  of  the  Act  which  provides  that 
the  Department  shall  use  BLA  when  a 
party  refuses  to  provide  requested 
information. 

In  determining  what  rate  to  use  as 
BIA.  the  Department  follows  a  two- 
tiered  methodology,  whereby  the 
Department  normally  assigns  lower 
margins  to  those  respondents  who 
cooperated  in  an  investigation  and 
margins  based  on  more  adverse 
assumptions  for  those  respondents  who 
did  not  cooperate  in  an  investigation. 
According  to  the  Department's  two- 
tiered  BIA  methodology  outlined  in  the 
Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Certain  Hot-Rolled 
Carbon  Steel  Flat  Products.  Certain 
Cold-Rolled  Carbon  Steel  Flat  Products, 
and  Certain  Cut-to-Length  Carbon  Steel 


Plate  From  Belgium,  58  FR  37083  (July 
9, 1993),  when  a  company  refuses  to 
provide  the  information  requested  in  the 
form  required,  or  otherwise  significantly 
impedes  the  Department's  investigation, 
it  is  appropriate  for  the  Department  to 
assign  to  that  company  the  higher  of  (1) 
The  highest  margin  alleged  in  the 
petition,  or  (2)  the  highest  caltTulated 
rate  of  any  respondent  in  the 
investigation.  (See  Allied  Signal 
Aerospace  Co.  v.  United  States,  996  F. 
2d  1185.  1191-92  (Fed.  Cir.  1993).) 
liecause  there  were  no  cooperative 
respondents  in  this  investigation,  we  are 
assigning  to  ail  exporters,  as  BIA,  a 
margin  of  52.34  percent,  the  highest 
margin  calculated  in  the  petition 
(adjusted  for  methodological  errors  as 
explained  in  the  initiation  notice). 

Suspension  of  Liquidation 

In  accordance  with  section  733(d)(1) 
of  the  Act,  we  are  directing  the  Customs 
Ser\'ice  to  suspend  liquidation  of  all 
entries  of  steel  wire  rod  from  Belgfuni 
that  are  entered,  or  withdrawn  from 
warehouse,  for  consumption  on  or  after 
the  date  of  publication  of  this  notice  in 
the  Federal  Register.  The  Customs 
Service  shall  require  a  cash  deposit  or 
posting  of  a  bond  equal  to  the  estimated 
preliminary  dumping  margin,  as  shown 
below.  The  suspension  of  liquidation 
will  remain  in  effect  until  further  notice. 


Manufacturer/producer, 'exporter 

Margin 
percent- 
age 

All  Companies  

52.34 

ITC  Notification 

In  accordance  with  section  733(f)  of 
the  Act,  we  have  notified  the  ITC  of  our 
determination.  If  our  final 
determination  is  affirmative,  the  ITC 
will  determine  whether  these  imports 
are  materially  injuring,  or  threaten 
material  injury  to,  the  U.S.  industry 
before  the  later  of  120  days  after  the  date 
of  this  preliminary  determination  or  45 
days  after  our  final  determination. 

Public  Comment 

In  accordance  with  19  CFK  353.38, 
case  briefs  or  ether  written  comments  in 
at  least  ten  copies  must  be  submitted  to 
the  Assistant  Secretary  for  Import 
Administration  no  later  than  June  28, 
1994.  and  rebuttal  briefs,  no  later  than 
July  1,  1994.  In  accordance  with  19  CFR 
353.38(b),  we  will  hold  a  public  h(?aring. 
if  requested,  to  afford  interested  parties 
an  opportunity  to  comment  on 
arguments  raised  in  case  or  rebuttal 
briefs.  Tentatively,  the  hearing  will  be 
held  on  July  7.  1994.  at  10  a.m.  at  the 
U.S.  Department  of  Commerce,  room 


3708. 14th  Street  and  Constitution 
Avenue,  NW.,  Washington,  DC  20230. 
Parties  should  confirm  by  telephone  the 
time,  date,  and  place  of  the  hearing  48 
hours  before  the  scheduled  time. 

Interested  parties  who  wish  to  request 
a  hearing,  or  to  participate  if  one  is 
requested,  must  submit  a  written 
request  to  the  Assistant  Secretary  for 
Import  Administration,  U.S.  Department 
of  Commerce,  Room  B-099,  within  ten 
days  of  the  publication  of  this  notice. 
Requests  should  contain:  (1)  The  party's 
name,  address,  and  telephone  number; 
(2)  the  number  of  participants;  and  (3) 
a  list  of  the  issues  to  be  discussed.  In 
accordance  with  19  CFR  353.38fb],  oral 
presentations  will  be  Hmited  to  issues 
raised  in  the  briefs.  If  this  investigation 
proceeds  normally,  we  will  make  our 
final  determination  within  75  days  of 
the  signing  of  this  preliminary 
determination. 

This  determination  is  published 
pursuant  to  section  733(f)  of  the  Act  and 
19  CFR  353.15(a)(4). 

Dated:  June  6,  1994. 
Susan  G.  Esserman, 
Assistant  Secretary  for  Import 
Administration. 

[PR  Doc.  94-14311  Filed  6-10-94:  8:45  ainj 
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National  Oceanic  and  Atmospheric 
Administration 

Final  Policy  Guidance  on  Public 
Participation  Under  §  306{d)(14)  of  the 
Coastal  Zone  Management  Act  (CZMA) 

agency:  Office  of  Ocean  and  Coastal 
Resource  Management  (OCRM), 
National  Ocean  Se^^'ice  (NOS),  National 
Oceanic  and  Atmospheric 
Administration  (NOAA).  Department  of 
Commerce. 

ACTION:  Issuance  of  final  policy 
guidance  section  306(d)(14)  of  the 
CZMA. 


SUMMARY:  The  Office  of  Ocean  and 
Coastal  Resource  Management  is  issuing 
final  policy  guidance  on  section 
306(d)(14)  of  the  Coastal  Zone 
Management  Act,  which  requires  that 
state  coastal  management  programs 
provide  pubUc  participation  in 
permitting  decisions,  consistency 
detenninations,  and  other  similar 
decisions.  This  final  guidance  follows 
review  and  consideration  of  comments 
of  draft  guidance  issued  in  the  Federal 
Register,  Vol.  58,  No.  212.  Nov,  4,  1993, 
pp  58840-58841. 

DATES:  States  with  approved  coastal 
zone  management  programs  must 
comply  with  this  guidance  June  13, 
1995. 


FOR  FURTHER  INFORMATION  CONTACT: 
Elaine  Vaudreuil  at  NOAA/NOS/OCRM. 
1305  East-West  Hwy.  N/0RM4,  Silver 
Spring.  MD  20910,  by  telephone  at  301- 
713-3086,  or  by  FAX  at  301-713-4370. 

SUPPLEMENTARY  INFORMATION: 

I.  Authority 

This  guidance  is  issued  pursuant  to 
the  authority  of  the  Coastal  Zone 
Management  Act  of  1972,  as  amended 
(16  U.S.C.  1451-1464) 

II.  Background 

The  following  guidance  outlines 
OCPM  standards  for  states  and 
territories  with  Federally  approved 
coastal  management  programs,  and 
those  developing  management 
programs,  to  meet  the  public 
participation  requirement  under  the 
Coastal  Zone  Management  Act  section 
306(d)(14),  as  amended  by  Pub.  L.  101- 
508.  the  Coastal  Zone  Act 
Reauthorization  Amendments  of  1990. 
This  section  states  that  before  approving 
a  management  program  submitted  by  a 
coastal  state,  the  Secretary  of  Commerce 
shall  find  that  "[tjhe  management 
program  provides  for  public 
participation  in  permitting  processes, 
consistency  determinations,  and  other 
similar  decisions." 

The  scope  of  this  requirement  extends 
to  all  activities  that  require  specific  or 
general  authorization  through 
permitting,  consistency  review,  or  other 
means  pursuant  to  the  enforceable 
policies  of  the  coastal  management 
program,  and  applicable  state  law.  This 
guidance  applies  to  all  state 
authorizations  subject  to  the  statutory 
public  participation  requirement  and 
shall  not  conflict  with  existing  state  or 
Federal  regulations  pertaining  to 
Federal  permitting  processes,  state 
permitting  processes,  and  Federal 
consistency  review  of  Federally 
permitted  or  licensed  activities. 

NOAA  has  reviewed  public 
participation  opportunities  under  state 
coastal  zone  management  programs  and 
has  detennined  that  existing  public 
participation  procedures  under  state  law 
satisfy  the  public  participation 
requirement  under  section  306(d)(14) 
for  state  permits.  For  applications  under 
state  general  permits,  public 
participation  in  the  review  of 
administrative  procedures  or  regulations 
allowing  for  a  general  determination  of 
consistency  with  the  Federally 
approved  state  coastal  management 
program  will  satisfy  the  public 
participation  requirement.  NOAA's 
regulations  already  require  public 
participation  in  state  Federal 
consistency  reviews  of  Federally 
permitted  or  licensed  activities. 


Therefore,  NOAA  finds  that  section 
306(d)(14)  imposes  a  new  requirement 
for  effective  public  participation  only  on 
the  state's  review  of  Federal  agency 
consistency  determinations  for  direct 
Federal  activities  under  section 
307(c)(1)  of  the  CZMA  and  any  other 
state  coastal  management  decisions  not 
now  covered  by  an  existing  public 
participation  procedure. 

The  following  guidance'  outlines  an 
acceptable  standard  for  meaningful 
public  participation.  State  coastal  zone 
management  programs  will  have  one 
year  to  comply  with  this  guidance. 
Within  one  year,  each  state  is  to:  (1) 
Develop  public  participation  procedures 
for  the  review  of  direct  Federal  activities 
under  section  307(c)(1)  of  the  CZMA.  if 
necessary,  and  submit  a  copy  of  those 
procedures  to  OCRM  as  a  program 
change  or  submit  documentation  that 
procedures  are  already  incorporated 
into  the  approved  program  and  (2) 
conduct  a  review  to  determine  if  other 
public  participation  procedures  are 
necessary.  If  additional  procedures  are 
necessary,  the  state  must  submit  a  copy 
of  the  procedures  developed  to  OCRM 
as  a  program  change.  If  no  further 
procedures  are  needed,  the  state  must 
submit  to  OCRM  a  notice  that  a  review 
has  been  conducted  and  that  no 
additional  procedures  are  necessary. 

This  guidance  is  sufficiently  broad  to 
give  states  flexibility  in  developing 
public  participation  procedures  that 
meet  the  intent  of  section  306(d)(14). 
OCRM  will  review  each  state's 
procedures  during  regularly  scheduled 
evaluations  of  state  coastalzone 
management  programs  under  section 
312  of  the  CZMA  for  compliance  with 
the  public  participation  requirement 
under  section  306(d)(14).  and  will 
recommend  procedural  changes  if 
necessary  to  meet  OCRMs  gi.idcnce. 

III.  Availability  of  Comments 

All  comments  received  in  response  to 
the  notice  of  draft  policy  guidance  (58 
FR  58840,  November  4, 1993)  are 
available  for  inspection  at  the  Office  of 
Ocean  and  Coastal  Resource 
Management  during  normal  business 
hours  (8:00  to  4-30  pm.)  in  room  11614. 
1305  East-Wost  ilighwav.  Silver  Spring. 
Maryland.  20910. 

IV.  Response  to  Commerts 

The  following  comnients  were 
received  on  the  draft  policy  guidance. 
NOAA's  re.'-.ponse  appears  below: 

Commtnt:  The  dran  languag:^  of  the 
Pohcy  Cuidance  itself  does  not  clearly 
specify  that  the  procedures  apply  only 
to  consistency  reviews  under  s-ction 
3C7(r)(l)  of  the  CZMA  and  oiher  state 
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covered  by  an  existing 
participation  procedure, 
fact  is  stated  in  the  discu 
the  guidance. 

Response:  NOAA 
added  specific  language  i 
to  clarify  this  point. 

Comment:  Several  state ; 
concern  ^hat  iniplemeatin  ; 
guidance  will  add  to  ihe 
adrainistictive  costs. 
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issue  and  stractured  the  g 
provide  coastal  statesjivitl 
options  for  implementin 
requirement  in  a  cost-e 

Comment:  NOAA  shcul 
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clarified  this  point  in  the 
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be  confusing. 
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NOAAs  interpretation  of 
requirement  by  outlining 
considers  to  be  effective 
participation.  NOAA  reco< 
guidance  itself  is  not  the 
policy.  Rather,  the  oblig, 
states  to  comply  rests  in 
section  306(d)(14). 


c  Ithough  that 
J  iion  preceding 


s  ate 


itive  to  this 
liJance  to 


;i 


■th) 


b:A  this 

the 
t  public 
cs,  NOAA  h^s 
na! guidance. 

word 
he  use  of 
must", 
nimum"  may 


p  lb! 


V.  Guidance  to  Implenien^CZMA 
Section  3nR:d){14) 

Section  306{d)(14)  impotos  a  new 
requirement  for  effective  p  :iblic 
participation  only  on  fh'j  s  ate's  review 
of  Federal  agency  consiste  icy 
determinations  for  direct 
activiiiis  under  section  30 
CZMA  and  any  other  state 
management  decisions  nol 
by  an  existing  pubhc  parti 
procedure.  For  application  > 
general  permits,  pubhc 
the  review  of  administrati^ie 
or  regulations  allowing  for 
determination  of  consistent;y 
the  public  participation 
The  public  should  have  an 
to  comment  on  a  project's 
with  the  state  coastal 
program's  goals  and  polici 
interprets  the  statute  to 
following: 

(a)  Statf  s  must  provide  t  mely  public 
notice. 

(1)  States  must  issue,  or  fause  to  be 
Lssued,  public  notice  at  the  earliest 
practicable  time  after  the  a  (plication 
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been  received  by  the  lead  state  coastal 
management  agency,  except  in  cases 
where  earlier  public  notice  on  the 
consistency  determinations  by  the 
relevant  Federal  agency  meets  OCRIvI's 
standards  for  acceptable  public  notice 
listed  below. 

(2)  A  public  comment  period  must  be 
provided.  The  length  of  the  comment 
period  may  vary  in  accordance  with 
state  or  Federal  law,  and  as  appropriate 
for  the  type  of  authorization  involved. 
However,  the  com.ment  period  n;ust  be 
sufficient  to  give  the  public  a 
mepningful  opportunity  to  develop  and 
provide  comments. 

(b)  Pubhc  participation,  nt  a 
minimum,  must  consist  of  written 
public  notice  and  soHcitation  of  public 
comments.  Provision  for  a  public 
hearing  or  meeting  may  also  be 
provided.  If  a  state  chooses  to  use  public 
hearings  or  piiblic  meetings  to  provide 
for  «;flecl;ve  public  participation,  .such 
hearings  or  meetings  should  be  held  in 

a  location  accessible  to  most  interested 
or  affected  parties  to  the  ma.ximum 
extent  pc^si'ols. 

The  written  public  notice  must: 

(1)  specif;/  that  the  proposed  activity 
is  subject  to  review  for  consistency 
uunder  th-^  po'iicies  of  the  state  coastal 
management  program; 

(2)  provide  sufficient  information  to 
serve  as  a  basis  for  meaningful 
comment; 

(3)  specify  a  source  for  additional 
information;  and 

(4)  specify  a  contact  fur  submitting 
comments  to  the  state  coastal 
management  program. 

(c)  At  a  minimum,  the  public  notice 
must  be  provided  in  the  areals)  of  the 
coastal  zone  likely  to  be  affected  by  the 
activity.  Procedural  options  that  may  be 
used  iiiclude.  but  are  not  limited  to,  the 
options  listed  below.The  '.'se  nf  one  or 
more  of  the  following  must  a^so  conform 
with  the  guidelines  set  forth  in  (a)  and 
(b)  above. 

(1)  pubhc  notice  through  an  official 
state  gazette; 

(2)  pubhc  notice  through  a  local 
newspaper  serving  areas  of  coastal  zone 
likely  to  be  affected  by  the  activity; 

(3)  pubhc  notice  through  individual 
state  mailings; 

(4)  public  notice  through  a  state 
coastal  zone  management  newsletter; 

(5)  arrangements  between  a  state 
coastal  management  program  and 
appropriate  Federal  agencies  for  joint 
public  notice  to  be  provided  by  the  state 
and  Federal  agency  where  direct  Federal 
activities  under  section  307(c)(1)  are 
involved  OCRM  also  encourages  other 
streamlined  procedures  for  providing 
public  participation.  Federal  agencv 
notice  of  a  proposed  activity  would 


suffice  if  it  meets  the  guidelines  set 
forth  in  (a)  and  (b)  above. 
W.  Stanley  Wilson, 

Assistant  Administrator  for  Orenn  SeniCfs 
and  Coastal  Zone  Management. 
[FR  Doc.  94-14221  Filed  6-10-94:  8:45  amj 
BILLING  CODE  3S10-OS-M 

[Docltet  No.  940420-4120] 
RIN  0648-Z/^05 

Announcerr.ent  of  Opportumties  for 
Research  Funding  in  ths  Na^iona! 
Estuarine  Researcn  Reserve  System 
for  Fiscal  Year1995 

AGENCY:  Sonctuai'es  and  Reserves 
Division  (SRD).  Office  of  Ocean  and 
Coastal  Resource  Management  (OCRM). 
National  Ocean  Service  (NOS).  National 
Oco.Rnic  and  Atmospheric 
Administration  (.NOAA),  Department  of 
Commerce  (DOC). 
action:  Notice. 

SUMMARY:  The  Sanctuaries  and  Reserves 
Division  of  the  Office  of  Ocean  and 
Coastal  Resource  Mcncgement  is 
soliciting  proposals  for  funding  n3scnrch 
within  the  National  Estuarine  Research 
Reserve  System.  The  focus  of  funding 
for  the  upcoming  annua!  grant  period  is 
the  restoration  of  estuarine  and 
estuarine-like  ecosystems.  This  notice 
sets  forth  funding  priorities,  seicilion 
criteria,  and  procedures  for  proposal 
su'omission. 

DATES:  All  pre-proposals  must  be 
postmarked  no  later  than  July  15,  1?'«4. 
Notification  regarding  the  disposition  cf 
the  pre-proposals  will  be  issued  on  or 
about  September  1,  1994.  Final 
proposals  must  be  postmarked  no  later 
than  November  1,  1994. 
ADDRESSES:  CAPT.  Francesca  M.  C^va. 
Chief,  Sanctuaries  and  Reserves 
Division,  NOAA/Oifice  of  Ocean  and 
Coastal  Resource  Management,  1305 
East-West  Highway,  SSMC4,  #12520. 
Silver  Spring.  MD  20910,  Attn:  FY95 
NEPRS  Research.  FAX:  301-713-0404. 
See  Appendix  I  for  National  Estuarine 
Research  Reser\e  addresses. 
FOR  FURTHER  INFORMATION  CONTACT: 
For  further  information  on  research 
opportunities  under  the  National 
Estuarine  Research  Reserve  System, 
contact  the  on-site  personnel  listed  in 
Appendix  I  or  CAPT.  Francesca  M.  Cava 
of  the  Sanctuaries  and  Reserves  Division 
(see  ADDRESSES  above). 

SUPPLEMENTARY  INFORMATION: 

I.  Authority  and  Background 

Section  315  of  the  Coastal  Zone 
Management  Act  of  1972.  as  amended 
(CZMA),  16  U.S.C.  1461,  establishes  the 
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National  Estuarine  Research  Reserve 
System  (NERRS).  16  U.S.C.  1461 
(ej(l)(B)  authorizes  the  Secretary  of 
Commerce  to  make  grants  to  any  coastal 
state  or  public  or  private  person  for 
purposes  of  supporting  research  and 
monitoring  within  a  national  estuarine 
r(!serve  that  are  consistent  with  the 
research  guidelines  developed  under 
subsection  (c).  This  program  is  listed  in 
the  C;atalog  of  Federal  Domestic 
Assistance  under  "Coastal  Zone 
Management  Estuarine  Research 
Reser\'e."  Number  11.420. 

II.  Information  on  Established  National 
Estuarine  Research  Reserves 

The  NERRS  consists  of  estuarine  areas 
of  the  United  States  which  are 
designated,  developed,  and  managed  for 
research  and  educational  purposes. 
Each  National  Estuarine  Research 
Reserve  (Reserve)  witliin  the  NERRS  is 
chosen  to  reflect  regional  differences 
and  to  include  a  variety  of  ecosystem 
types  in  accordance  with  the 
classification  scheme  of  the  national 
program  as  presented  in  15  CFR  part 
921. 

Each  Reserve  is  suited  to  support  a 
wide  range  of  beneficial  uses  of 
ecological,  economic,  recreational,  and 
aesthetic  value  which  are  dependent 
upon  maintenance  of  a  healthy 
ecosystem.  Each  site  provides  habitat  for 
a  wide  range  of  ecologically  and 
commercially  important  species  of  fi.sh. 
shellfish,  birds,  and  other  aquatic  and 
terrestrial  wildlife.  Each  Reserve  has 
been  designed  to  ensure  its  effectiveness 
as  a  conservation  unit  and  as  a  site  for 
long-term  research  and  monitoring.  As 
part  of  a  national  system,  the  Reserves 
collectively  provide  an  e.xcellent 
opportunity  to  address  research 
questions  and  estuarine  management 
issues  of  national  significance.  For  a 
detailed  description  of  the  sites,  contact 
individual  site  Managers  and/or 
Research  Coordinators.  The  on-site 
cd.ntacts  and  addresses  of  the  National 
Estuarine  Research  Rescn-tis  arf; 
provided  in  Appendix  I. 

III.  Availability  of  Funds 

Funds  are  available  on  a  competitive 
basis  to  any  public  or  private  university, 
qualified  public  or  private  institution, 
individual,  or  coastal  state  (including 
Great  Lakes  States,  Puerto  Rico,  Virgin 
Islands,  Guam,  American  Samoa,  and 
the  Northern  Marianas  Islands)  to 
conduct  research  within  National 
Estuarine  Research  Reserves.  Because 
NOAA  has  substantial  involvement  in 
the  research,  NERRS  research  funds  are 
normally  awarded  through  a  cooperative 
agreement.  NOAA  may  be  involved  in 
the  project  in  the  following  manner: 


The  Sanctuaries  and  Reserves  Division 
(SRD).  Office  of  Ocean  and  Coastal  Resource 
Management,  reserves  the  right  to 
immediately  halt  activity  on  this  project  if  it 
becomes  obvious  that  the  project  is  not 
fulfilling  the  mission  of  the  National 
Estuarine  Research  Reserve  System  goals. 
Day-to-day  management  is  the  responsibility 
of  the  Principal  Investigators,  however, 
frequent  guidance  and  direction  is  provided 
by  the  Federal  Government  for  the  successful 
conduct  of  this  project.  Non-compliance  with 
a  Federally  approved  management  plan  mav 
result  in  inunediate  halting  of  the  project. 

It  is  our  intention  to  review  and  approve 
each  stage  of  work  before  the  next  begins  to 
assure  quality  scientific  progression  and 
results  that  will  produce  viable  information 
on  which  to  form  valid,  productive  coastal 
management  decisions. 

Managers,  Research  Coordinators,  and 
all  other  staff  at  NERRS  sites  are 
ineligible  to  submit  competitive 
research  proposals  under  this 
Announcement.  In  FY92  through  FY94. 
SRD  provided  funding  in  the  amoimt  of 
approximately  $700,000,  each  year,  for 
research  in  the  NERRS.  The 
approximate  range  of  funding  per 
successful  project  in  recent  years  has 
been  between  $30,000  and  $70,000.  In 
FY95.  it  is  expected  that  appro.ximateIy 
$700,000  will  be  available  for  funding 
new  one-  and  two-year  projects  at 
similar  levels.  Federal  fimds  requested 
must  be  matched  by  the  applicant  by  at 
least  30%  of  the  total  cost  of  the  project. 
For  example,  it  the  total  project  cost  is 
$10,000,  the  Federal  share  is  $7,000,  the 
non-Federal  match  is  $3,000. 

Note:  The  match  requirement  was 
decreased  from  50%  to  30%  by  Coastal  Zone 
.\ct  Reauthorization  Amendments  of  1990. 

The  required  match  must  be  with  ca.sh 
or  the  value  of  goods  and  ser\'ices 
directly  benefiting  the  project  in 
accordance  with  15  CFR  pari  24, 
"Uniform  Administrative  Requirements 
for  Grants  and  Cooperative  Agreements 
with  State  and  Local  Governments."  and 
OMB  Circular  A-1 10.  "Uniform 
Administrative  Requirements  for  Grants 
and  Agreements  with  Institutions  of 
Higher  Education,  Hospitals,  and  Other 
Nonprofit  Organizations."  It  is 
anticipated  that  projects  receiving 
funding  under  this  announcement  will 
begin  in  the  spring/summer  of  1995. 
Earliest  anticipated  start  date  is  May  1. 
1995.  Applicants  not  familiar  with  the 
requirements  of  a  cooperative  agreement 
or  who  need  additional  information  on 
application  requirements  are 
encouraged  to  contact  SRD.- 

IV.  Purpose  and  Priorities 

Research  fimds  are  used  to  support 
management-related  projects  that  will: 
enhance  scientific  understanding  of 
Reserve  environments;  provide 


information  needed  by  Reserve 
Managers  and  coastal  zone  decision 
makers;  and  improve  public  awareness 
of  estuaries  and  estuarine  management 
issues.  Research  projects  may  be 
oriented  to  specific  Reserves;  however, 
projects  that  involve  or  benefit  more 
than  one  Reser\'e  in  the  national  system 
will  be  given  higher  priority. 

The  primary  research  objective  for  the 
NERRS  is  the  study  of  the  causes  and 
effects  of  natural  and  anthropogenically- 
induced  change  in  the  ecology  of 
esturaine  and  estuarine-like  ccosvstems. 
All  research  funded  through  SRD 
should  be  designed  to  provide 
information  of  significant  value  to  the 
development  and  implementation  of 
resource  management  policy  governing 
the  U.S.  coastal  zone,  for  which  NOAA's 
Office  of  Ocean  and  Coastal  Resource 
Management  has  management  and 
regulatory  responsibilities.  Beginning  in 
FYy3.  SRD  established  a  series  of  two- 
year  research  priority  categories  to  serve 
as  foci  for  the  SRD  competitive  research 
program  (see  below).  The  FY95-96 
research  priority,  which  is  the  subject  of 
this  notice,  is  habitat  restoration.  Every 
two  years,  SRD  will  review  fiiture 
research  needs  and  establish  the  next 
two-year  research  priority. 

NERRS  Research  Priorities  for  FY 
1993-1998 

FY  1993.  1994:  Non-point  Source 
Pollution. 

FY  1995.  1996:  Habitat  Restoration. 

FY  1997,  1998:  Effects  of  Habitat 
Alteration  on  Coastal  Biota. 

Research  proposals  for  FY95  should 
be  designed  to  answer  some  aspect(s)  of 
the  following  broad  management- 
oriented  question:  What  are  the  mo.st 
appropriate  methods,  experimental 
designs,  models  and/or  evaluative 
criteria  for  restoring  estuarine  diid 
estuarine-like  ecosystems?  While  this 
theme  is  the  primary  funding  prioritv 
for  SRD  in  FY95/96,  consideration  niay 
also  be  given  to  other  projects  of  special 
merit  that  address  other  significant 
coastal  management  issues  (e.g.,  non- 
point  source  pollution)  on  a  regional  or 
national  scale.  The  availability  of 
funding  for  such  projects  of  special 
merit  will,  however,  be  cxtremelv 
limited,  and  will  be  determined  after  the 
pri.mary  research  priority  has  been 
addressed. 

Research  proposals  submitted  in 
response  to  this  announcement  nmst: 
address  coastal  management  issues 
identified  as  having  regional  or  national 
significance;  relate  them  to  the  National 
Research  Priority  described  in  this 
announcement;  and  be  conducted  (at 
li  ast  partially)  within  one  or  more 
designated  NERRS  sites.  Re.sisarch 
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diration  of 
Ml  Itiple  year 
t  ated  in  the 
One- 
submited  in  either 
Therefore, 
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ing  n.ay  be 


fuidi 


projects  are  funded  for  a 
either  one  or  two  years, 
projects  will  always  be  ini 
first  year  of  a  two-year  priority 
year  projects  may  be 
year  of  a  two-year  priority 
proposals  submitted  under 
announcement  for  FY95  " 
of  one-  or  two-year  duratio  i 

The  research  topic  and 
must  be  carefully  chosen  tc 
the  resource  management 
primary  concern  to  the 
NERRS  are  addressed.  Thu  ; 
that  all  prospective  rese 
the  appropriate  Reserve  mdnager 
research  coordinator  before 
proposal  responding  to  this 


Reserve 
ensure  that 
issues  of 

and  the 
.  it  is  critical 
contact 


Res  ;rve 


announcement. 


nation,  and 


resea  rch 


V.  Guidelines  for  Proposal 
Proposal  Review  and  Eval 
Reporting  Requirements 

Applicants  for  SRD 
must  follow  the  guidelines 
herein  when  preparing  pre 
and  proposals  for  research 
Fre-proposals  and  proposa  s 
following  these  guidelines 
returned  to  the  applicant 
further  rovif;w. 

Proposals  for  research  in 
are  solicited  annually  for  a'  vaid 
following  fiscal  year.  Propc  sal 
and  other  pertinent  informi  tion 
contained  in  this  announcefnent 
research  opportunities.  All 
sent  to  SRD  must  cite  and 
Federal  Register  notice.  Pr(Jposi 
submit  an  original  and  two 
each  proposal  and  all  suppftrting 
documents  (curricula  vitae 
referenced,  etc.). 

Each  proposal  will  be  rev  i 
as  a  one-  or  two-year  projec 
specified  by  the  applicant 
whose  pre-proposals  are  a 
further  review  must  submit 
and  two  (2)  copies  of  their 
as  well. 


Preparation. 


funds 
jresented 
proposals 
n  Reserves, 
not 
vill  be 
out 


A.  Pre-propo^als 
Pre-proposals  will  be 


usei 


evaluate  the  applicability  o 
plan  with  regard  to  the  goal  > 
announcement.  Pre-proposi 
exceed  six  (6)  double-space  j 
including  tlie  abstract,  mtrqduction 
objectives,  statement  of  h 
methods  description,  and 
anticipated  results  and  ben 
discussion  of  coordination 
research  in  progress  or  prodosed 
encouraged.  Each  pre-prop<  sa 
int  lude  a  cover  page  which  1 
principal  investigator(s) 
address(es)  and  telephone 
proposal  title,  name  of  ipsii 
providing  matching  funds 


or 
submitting  a 


with 


the  NERRS 
the 
due  dates 
are 
of 
jroposals 
reference  this 
ers  must 
2)  copies  of 
irting 
literature- 

ewed  only 
as 
Applicants 
p  jroved  for 
an  original 
II  proposals 


by  SRD  to 
the  research 
of  this 
Is  may  not 
pages 


VI 


yf  othesis,  brief 
discussion  of 
fits.  A 
ith  other  > 
is 
1  must 
ists 
na*ie(s). 
rjumbpr(s). 
ution 
mount  of 


Federal  funds  requested  and  amount  of 
match,  requested  start  date  (month),  and 
site(s)  where  research  is  to  be 
conducted.  Curricula  vitae  (not  to 
exceed  3  pages  each)  for  each  researcher 
and  a  detailed  budget  showing  matching 
funds  must  be  included.  The  6  double- 
spaced  page  limit  does  not  include 
budget  and  budget  description,  cover 
page,  curriculum  vitae,  literature  cited 
section,  and  any  tables  or  figures.  No 
Federal  forms  need  be  submitted  with  a 
pre-proposal.  The  pre-proposal  and 
additional  sections  should  be  submitted 
to  CAPT  Francesca  M.  Cava  at  the 
address  provided  in  the  Addresses 
section.  Receipt  of  all  pre-proposals  will 
be  acknowledged  and  a  copy  sent  to  the 
appropriate  Reserve  Manager.  All  pre- 
proposals  will  be  reviewed  by  SRD 
research  staff,  the  SRD  Headquarters 
Regional  Managers  and  their  staff,  an 
outside  technical  review  panel,  and  the 
relevant  Reserve  Manager,  Research 
Coordinator,  and  their  research  advisory 
committees,  where  applicable.  Pre- 
proposals  will  be  rated  using  the  criteria 
listed  in  section  C  below,  "Proposal 
Review  and  Evaluation."  Applicants 
whose  research  projects  are  selected  for 
further  consideration  will  be  requested 
to  submit  full  proposal.  Applicants 
whose  projects  are  eliminated  at  tliis 
point  will  be  notified. 

Incomplete  pre-proposals  will  be 
returned  to  the  Principal  Investigator 
without  further  review. 

B.  Full  Proposals 

Full  proposals  may  be  submitted  only 
by  those  individuals  requested  to  do  so 
following  review  of  pre-proposals. 
Unsolicited  full  proposals  will  be 
returned  without  review.  One  (1) 
original  and  two  (2)  copies  of  the 
proposal  (including  all  forms,  curricula 
vitae,  etc.)  must  be  submitted  to  the 
same  address  as  the  pre-proposals.  The 
proposal  may  not  exceed  20  double- 
spaced  pages,  excluding  Federal  forms, 
table  of  contents,  title  page,  literature 
cited,  curricula  vitae,  budget,  and 
figures  and  table.  Incomplete  proposals 
will  be  returned  without  further  review. 

An  Application  Kit  will  be  sent  to 
those  individuals  who  are  requested  to 
submit  full  proposals.  This  kit  will 
include  all  required  Federal  forms,  with 
instnictions,  as  well  as  SRD  guidelines 
for  content  and  format  of  the  full 
proposal. 

C.  Proposal  Hevieiv  and  Evaluation 

Pre-proposals  will  be  reviewed  as 
outlined  in  section  A,  "Pre-proposals," 
above.  All  full  proposals  will  be 
reviewed  by:  SRD  research  staff;  at  least 
two  outside  individuals  who  are 
acknowledged  experts  in  the  particular 


field  represented  by  the  proposal;  and 
an  outside  panel  of  experts.  Each  full 
proposal  is  also  forwarded  to  the 
appropriate  SRD  Regional,  State  Coastal 
Zone  Management,  and  Reserve  staffs 
for  comments.  Verbatim  copies  of  all 
peer  reviews,  excluding  the  name  of  the 
reviewer,  will  be  sent  to  the  applicant. 
Applicaiits  will  have  two  weeks  to 
address  and  rebut  peer  reviews.  These 
rebuttals  will  be  considered  by  SRD 
when  final  funding  decisions  are  made 
AH  recommendations  for  funding  by 
SRD  must  be  approved  by  the  NOAA 
Grants  Management  Division  before 
awards  are  made. 

In  order  to  provide  for  the  fair  and 
equitable  selection  of  the  most 
meritorious  research  projects  for 
support,  SRD  has  established  specific 
criteria  for  their  review  and  evaluation. 
These  criteria  are  intended  to  be  applied 
to  all  research  proposals  in  accordance 
with  the  SRD  Research  Priorities  set 
forth  in  this  annotincement.  The  criteria 
used  in  both  pre-proposal  and  full 
proposal  review  process  arc  listed 
below,  together  with  the  elements  that 
constitute  each  criterion  and  their 
relative  weights  (in  parenthesis): 

1.  Scientific  Merit  (40%).  This 
criterion  is  used  to  evaluate  whether  th'i 
objectives  of  the  proposal  are:  important 
to  the  field;  consistent  with  the  stated 
national  research  priorities;  and  likely 
to  improve  the  scientific  understanding 
of  estuarine  processes  within  the 
Reserve(s)  as  well  as  in  other  similar 
estuaries. 

2.  Technical  Approach  (40%).  This 
criterion  is  used  to  assess:  the  technical 
feasibility  of  the  proposed  effort;  the 
reasonableness  of  the  hypotheses;  the 
degree  to  which  the  proposed  timeline 
is  realistic;  the  appropriateness  and 
scientific  validity  of  the  proposed 
analytical  methods;  the  degree  to  \v}ii(  h 
the  proposal  demonstrates  an 
understanding  of  the  Reserve 
environment  and  management  needs; 
the  current  state  of  knowledge  in  the 
particular  field  of  research  interest:  and 
the  total  research  requirements. 

3.  Qualifications  of  P.I.  and  Key 
Personnel  (10%).  This  criterion  relates 
to  the  experience  and  past  performance 
of  the  principal  investigator  and  key 
personnel,  their  familiarity  with  the 
geographic  area  of  the  proposed  study. 
and  their  publication  record. 

4.  Institutional  Support  and 
Capabilities  (5%).  This  criterion  rc]al(;s 
to  the  extent  of  the  applicant 
institution's  support  for  and 
commitment  to  the  proposed  reseait  h 
and  what  facilities,  equipment,  and 
other  resources  are  available  to  the 
principal  investigator  and  key  perse; ]•■  i 
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from  his/her  institution  for  use  in 
accomplishing  the  proposed  work. 

5.  Budget  (5%).  This  criterion  is  used 
to  determine  whether  the  budget  is 
realistic  and  reasonable  for 
accomplishing  the  proposed  tasks. 

The  external  panel  will  review  and 
rank  the  proposals  based  solely  on  the 
technical  criteria  above.  The  panel  will 
submit  its  rankings  to  SRD.  In  making 
final  funding  decisions  among  qualified 
proposals  ranked  highly  by  the  above 
technical  criteria,  SRD  will  also  take 
into  consideration  the  following 
programmatic  policy  factors: 

Utility  to  Reserve  Management  and  to 
Regional  Coastal  Management  Issues. 
This  criterion  is  used  to  assess  the 
likelihood  that  results  of  this  re.search 
will  support  the  manageme.at  of  the 
affected  Reserve(s)  and  will  enhance 
wise  coastal  resource  management 
within  the  region{s)  of  study. 

Relevance  to  National  Research 
Priorities  and  UtiHty  to  National  Coastal 
Management  Issues.  This  criterion  is 
used  to  assess  the  relationship  between 
the  objectives  of  the  proposed  project 
and  the  National  Research  Priorities 
eUablished  by  NOAA.  and  to  assess  the 
likelihood  that  results  of  this  research 
will  be  in;portant  to  national  coastal 
management  issues  across  the  NERR 
System  and  coastal  states. 

Consequently,  proposals  ranked 
liighest  on  technical  criteria  will  not 
noces.sarily  receive  funding  from  SRD. 
Final  funding  decisions  will  be  made  bv 
the  Chief  of  the  Sanctuaries  and 
Reserves  Division,  based  upon  review 
pane!  rankings  and  programmatic 
considerations. 

VI.  Other  Requirements 

Recipients  and  subreripienfs  are 
subject  to  all  Fedeic!  laws  and  Federal 
and  DOC  policies,  regulations,  and 
procedures  applicable  to  Federal 
financial  assistance  awa;ds. 

.''ill  non-profit  and  for-profit 
ajiplicants  are  subject  to  a  name-check 
rtH  lew  process.  Name  checks  are 
intended  to  reveal  if  any  key  individuals 
associated  with  the  applicant  have  been 
convicted  of  or  are  presently  facing 
criminal  charges  such  as  fraud,  theft, 
perjury,  or  other  matters  which 
significantly  reflect  on  the  applicant's 
management  honesty  or  financial 
integrity. 

No  award  of  Federal  funds  shall  be 
made  to  an  applicant  who  has  an 
outstanding  delinquent  Federal  debt 
until  either:  (1)  The  delinquent  account 
is  paid  in  full;  (2)  A  negotiated 
repayment  schedule  is  established  and 
at  least  one  payment  is  received;  or  (,'}) 
Oiher  arrangements  satisfactory  to  the 
O-'riiirtment  of  Commerce  are  made. 


Unsatisfactory  performance  under 
prior  Federal  awards  may  result  in  an 
application  not  being  considered  for 
funding.  In  addition,  any  recipients  who 
are  past  due  for  submitting  acceptable 
final  reports  under  any  previous  SRD- 
funded  research  will  be  inehgible  to  be 
considered  for  new  awards  until  final 
reports  are  received,  reviewed  and 
deemed  acceptable  by  SRD. 

A  false  statement  on  an  application  is 
grounds  for  denial  or  termination  of 
funds  and  grounds  for  possible 
punishment  by  a  fine  or  imprisonment 
as  provided  in  18  U.S.C,  1001. 

If  an  application  is  selected  for 
funding,  the  Department  of  Commerce 
(DOC)  has  no  oblijf.ation  to  provide  any 
additional  future  funding  in  connection 
with  that  award.  Renewal  of  an  award 
to  increase  funding  or  extend  the  period 
of  performance  is  at  the  total  discretion 
of  DOC.  However,  funding  prioritv  will 
be  given  to  the  second  year  of  multi-year 
proposals  upon  satisfactory  completion 
of  the  first  year  of  research. 

Applications  under  this  program  are 
subject  to  Executive  Order  12372. 
"Intergovernmental  Review  of  Federal 
Programs." 

All  primary  applicants  must  submit  a 
completed  Form  CD-511. 
"Certifications  Regarding  Debarment. 
Suspension  and  Other  Responsibilitv 
Matter;  Drug-Free  Workplace 
Requirements  and  Lobbying."  and  the 
following  explanations  are  hereby 
provided: 

1.  Nonprocurcment  Debarment  and 
Suspension.  Prospective  participants  fas 
defined  at  15  CFR  part  26.  section  IO.t) 
are  subject  to  15  CFR  part  26. 
"Nonprocurcment  Debarment  and 
Suspe-nsion."  and  the  related  section  of 
the  certification  form  prescribed  above 
applies; 

2.  Drug-Free  Workplace.  Grantees  (as 
defined  at  15  CFR  part  26.  section  G05) 
are  subject  to  15  CFR  part  26.  subpart 
F.  "Government wide  Requirements  for 
Drug-Free  Workplace  (Grants)"  and  the 
related  section  of  tlie  certification  form 
p.'^escribed  above  applies; 

3.  Anti-Lobbying.  Persons  (as  defined 
at  15  CFR  part  28,  section  105)  are 
subject  to  the  lobbying  provisions  of  3 1 
U.S.C.  1352.  "Limitation  on  the  use  of 
appropriated  funds  to  influence  certain 
Federal  contracting  and  financial 
transactions,"  and  the  lobb}ing  section 
of  the  certification  form  which  applies 
to  applications/bids  for  grajits, 
cooperative  agreements,  and  contracts 
for  more  than  $100,000,  and  loans  and 
loan  guarantees  for  more  than  51 50,000. 
or  the  single  family  maximum  mortgage 
limit  for  affected  programs,  whichever  is 


gr('at(!r:  and 


4.  Anti-Lobbying  Disclosures.  Any 
applicant  that  has  paid  or  will  pay  for 
lobbying  using  any  funds  must  submit 
an  SF-LLL.  "Disclosure  of  Lobbying 
Activities."  as  required  under  15  CFR 
part  28,  Appendix  B. 

5.  Lower  Tier  Certifications. 
Recipients  shall  require  applicants/ 
bidders  for  subgrants,  contracts, 
subcontracts,  or  other  lower  tier  covered 
transactions  at  any  tier  under  the  award 
to  submit,  if  applicable,  a  completed 
CD-512,  "Certifications  Regarding 
Debarment,  Suspension,  Ineligibility 
and  Voluntary  Exclusion— Lower  Tier 
Covered  Transactions  and  Lobbying," 
and  disclosure  form  SF-LLL, 
"Disclosure  of  Lobbying  Activities." 
The  original  form  CD-512  is  intended 
for  the  use  of  recipients.  SF-LLL 
submitted  by  any  tier  recipient  or 
subrecipient  should  be  submitted  to 
DOC  in  accordance  with  tiie 
instructions  contained  in  the  award 
document. 

Buy  American-Made  Equipment  or 
Products;  Applicants  are  hereby  notified 
that  any  equipment  or  products 
authorized  to  be  purchased  with 
fimding  provided  under  diis  program 
should  be  American-made  to  the  extent 
feasible  in  accordance  with  Public  Law 
103-121.  sections  606(a)  and  (b). 
Indirect  Costs:  The  total  dollar 
amount  of  the  indirect  costs  projiosed  in 
an  application  under  this  program  must 
not  exceed  the  indirect  cost  rale 
negotiated  and  approved  by  a  cognizant 
Federal  agency  prior  to  the  proposed 
effective  date  of  the  award  or  100 
percent  of  the  total  proposed  direct 
costs  dollar  amount  in  the  application, 
whichever  is  less. 

Preaward  Activities:  If  nj)plicants 
incur  any  costs  prior  to  an  award  being 
made,  they  do  so  solely  at  their  own  risk 
of  not  being  reimbursed  by  the 
Government.  Notwithstanding  anv 
verbal  or  written  assurance  that  may 
have  been  received,  there  is  no 
obligation  on  the  part  of  DOC  to  cover 
p.reaward  co.sts. 

VII.  Classification 

This  notice  has  been  dettirmined  to  In- 
"not  significant"  for  purpo.ses  of  E.O. 
1 2866. 

This  action  is  categorically  excluded 
from  the  requirement  to  prepare  an 
environmental  assessment  bv  .NO.-XA 
Administrative  Order  216-6" 

This  notice  does  not  contain  policies 
with  federalism  implications  sufficient 
to  warrant  preparation  of  a  fi^derajism 
assessment  under  Executive  Order 
12612. 

This  notice  contains  a  collection  of 
information  requirement  subject  to  the 
I'aperwork  Reduction  Act.  The 
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collection  of  this  informal  ion  has  been 
approved  by  the  Office  of  Management 
and  Budget,  OMB  Contro  Number 
0648-0121. 

(Federal  Domestic  Assistance  Catalog 
Number  11.420  Coastal  Zone  .Management 
Estuariiie  Research  Reserves) 

Dated:  June  1.1994. 
Frank  W.  Maloney, 

Deputy  Assistant  Administra 
Services  and  Coastal  Zone ! 


or.  Ocean 
Ml  nagemrnt- 

aff 


Appendix  I — Nerrs  On-SiJe : 

Alabama 

Mr.  Thomas  Mc-Alpin,  Manajtr.  Weeks  Bay 
National  Estuarine  Researt  i  Reserve. 
10936-B.  U.S.  Highway  OajFairhope,  AL 
36532,  (205)  92&-9792' 

California 

Mr.  Steve  Kimple,  Manager, 

deVogelaere,  Research 

Elkhorn  Slough  National 

Research  Reserve.  1700  Elk 

VVatsonville,  CA  95076, 
Mr.  Ed  Navarro.  Acting  Manp 

River  National  Estuarine 

3990  Old  Town  Ave.,  Suite 

Diego.  CA  92110,  (619)22 

Deloi^are 


r.  Andrew 
inator. 
uarine 
!orn  Road. 

728-2822 
er.  Tijuana 
peerch  Reserve. 
300C. San 
0  -5400 


I  Cooi  d 

E'! 


(40  J) 


Rip 


D 


Mr.  Lee  Emmons.  Manager 
Research  Coordinator,  Dela 
Department  of  Natural 
Environmental  Control,  P 
Dover.  DE  19903.  302-739-^444 

Florida 


Bill  Meredi 
Kare  N'ERR. 
and 
Box  1401. 


Resc  urces 
C 


Mr.  VVoodard  Miley  II,  Manager 
Edmiston,  Research  Coordi 
Apalachicola  River  Nations 
Research  Reserve,  261  7rh 
Apalachicola,  PL  32320 

Mr.  Gary  Lytton,  Manager,  Dr 
Smith.  Research  Coordina 
National  Estuarine  Researc} 
Shell  Island  Road.  Naples. 
775-864.S 


(9(4) 


atcr 


Dr.  Stuart 
,  Sapeto 


a  or 


Georgia 

Mr.  Buddy  Sullivan.  Manager 
Stevens,  Research  Coordin 
Island  National  Estuarine  Research 
Reserve,  Department  of  Natural 
P.O.  Box  19,  Sapelo  Island, 
(912)4^5-2251  (Sullivan).  ( 
(Stevens) 

l^a^\aii 


ag 


Mr.  William  Stormont,  Man 
Valley  National  Estuarine  R 
Reserve,  Department  of  Lan 
Resources.  Division  of  Foreiry 
1151  Punchbowl  Street,  Hoifol 
96813,(808)587-0051 
Note:  The  Stale  of  Hawaii  h 
that  Wairaanu  Valley  NERR  bt 
removed  from  the  NTRRS.  Thi 
future  research  resources  and 
at  this  site. 


Maine 

.Mr.  James  List,  .Manager,  Dr.  \  ichelle 
Dionne,  Research  Coordmat  ir,. Wells 
.Vational  Estuarine  Research  Reserve.  RR 


Mr.  Lfe 
ator, 

Estuii,-lne 
reet. 

653-8063 
Thomas 
,  Rooken-  Bay 
Reserve,  10 

33942,  (813) 


IL 


Resources. 
;A  31327, 
112)264-7218 


r.  Waimanu 
search 
and  Natural 
&  Wildlife, 
ulu.  HI 

s  requested 
fonnally 
i  may  affect 
pportunities 


#2,  Box  806.  Wells,  ME  04090,  (207)  646- 
1555. 

Maryland 

Ms.  Mary  Ellen  Dore,  Manager,  Chesapeake 
Bay  National  Estuarine  Research  Reserve  in 
Maryland,  Dept.  of  Natural  Resources. 
Tawes  State  Office  Building,  B-3,  580 
Taylor  Avenue,  Annapolis.  MD  21401, 
(410)974-3332 

Massachusetts 

Ms.  Christine  Gault.  Manager,  Dr.  Richard 
Crawford,  Research  Coordinator,  Waquoit 
Bay  National  Estuarine  Research  Reserve, 
Dept.  of  Environmental  Management,  P.O. 
Box  92W,  Waquoit,  MA  02536.  (.508)  457- 
0495 

,Veiv  Hampshire 

Mr.  Peter  Wellenberger.  Manager,  Great  Bay 
National  Estuarine  Research  Reserve.  New 
Hampshire  Fish  and  Game  Department,  "w 
Concord  Road,  Durha.m,  NH  03824.  (603) 
868-1095 

.Veiv  York 

Ms.  Elizabeth  Blair,  Manager.  Mr.  Chuck 
Nieder.  Research  Coordinator,  Hudson 
River  National  Estuarine  Research  Reserve. 
New  York  State  Department  of 
Environmental  Conservation,  c/o  Bard 
College  Field  Station,  Annandale-on- 
Hudson,  NY  12504,  (914)  758-5193 

\orth  Carolina 

Dr.  John  Taggart,  Manager,  Dr.  Steve  Ross, 
Research  Coordinatoi,  North  Carolina 
National  Estuarine  Re.-.t-arch  Reserve, 
University  of  North  Carolina  at 
Wilmington,  7205  Wrightsville  Avenue, 
Wilmington,  NC  28403,  (919)  256-3721 

Ohio 

.Mr.  Eugene  Wright,  Manager.  Dr.  David 
Klarer,  ResearclvCoordinator,  Old  Woman 
Creek  National  Estuarine  Research  Reserve, 
2514  Cleveland  Road,  East,  Huron,  OH 
44839,  (419)  •»:i3-4601 

Orego;i 

Mr.  Michael  Graybill,  .Manager,  Dr  Steve 
Rumrill,  Research  Coordinator,  South 
Slough  National  Estuarine  Research 
Reserve,  P.O.  Box  5417,  Charleston,  OR 
97420.  (503)  388-5558 

Puerto  Rico 

Mr.  Ramon  Martinez,  Manager,  Mr.  Carlos  J. 
Cianchini,  Research  Coordinator,  Jobos  Bay 
National  Estuarine  Research  Reserve,  Dept. 
of  Natural  Resources,  P.O.  Box  1170. 
Guayama,  PR  00655,  (809)  864-0105 

Rhode  Island 

Mr.  Al  Beck,  Manager,  Narragansett  Bay 
National  Estuarine  Research  Reserve,  Dept. 
of  Environmental  Management,  Box  151 
Prudence  Island,  Rl  02872,  (401)  683-5061 

South  Carolina 

Mr.  Michael  D.  McKenzie,  Manager,  Dr. 
Elizabeth  Wenner,  Research  Coordinator. 
Ashepoo-Combahee-Edisto  (ACE)  Basin, 
South  Carolina  Wildlife  and  .Marine 
Resources  Department,  P:0.  Box  12559. 
Charleston,  SC  20412.  (803)  762-.5052 


Dr.  Dennis  Allen,  Manager,  Dr.  Joe 
Schubauer-Berigan,  Research  Coordinator. 
North  Inlet-Winyah  Bay,  Baruch  Marine 
Field  Laboratory,  P.O.  Box  1630. 
Georgetown,  SC  29442,  (803)  546-3623 

Virginia 

Dr.  Maurice  P.  Lynch,  Manager,  Dr.  Jeffrey 
Shields,  Research  Coordinator,  Chesapeake 
Bay  National  Estuarine  Research  Resene  in 
Virginia,  Virginia  Institute  of  Marine 
Science,  College  of  William  and  Mary.  P  O. 
Box  1347,  Gloucester  Point.  VA  Z?A)C>2. 
(804)642-7135 

Washington 

Mr.  Terry  Stevens,  Manager.  Dr.  Dougl&s 
Bulthuis,  Research  Coordinator,  Padilla 
Bay  National  Estuarine  Research  Reserve, 
1043  Bavview-Edison  Road,  Mt.  Vernon. 
WA  98273.  (206)  428-1558 

iFR  Doc.  94-14222  Filed  6-10-94;  8:45  ami 

BILLING  CODE  3510-08-M 


[I.D.  051994BJ 

Draft  National  Contingency  Plan  for 
Response  to  Unusua!  Marine  Mammal 
Mortality  Events 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National 
Oceanographic  and  Atmospheric 
Administration  (NOAA),  Commerce. 
ACTION:  Notice  of  availability;  request 
for  comments. 

SUMMARY:  NMFS  announces  the 
availability  of  the  draft  National 
Contingency  Plan  for  Response  to 
Unusual  Marine  Mammal  Mortality 
Events  prepared  in  accordance  with 
section  404  of  Marine  Mammal 
Protection  Act. 

DATES:  Comments  on  the  draft  report 
must  be  received  by  September  12, 
1994. 

ADDRESSES:  Written  comments  and 
requests  for  copies  of  the  draft  plan 
should  be  sent  to  Dean  Wilkinson, 
Office  of  Protected  Resources,  National 
Marine  Fisheries  Service,  1335  East- 
West  Highway,  Silver  Spring,  MD 
20910-3226.' 

FOR  FURTHER  INFORMATION  CONTACT: 
Dean  Wilkinson  at  (301)  713-2322. 
SUPPLEMENTARY  INFORMATION:  Section 
404  of  the  Marine  Mammal  Protection 
Act,  as  amended  {16  U.SC.  et  seq.) 
outlines  the  procedures  to  be  followed 
if  an  unusual  mortality  event  affecting 
marine  mammals  occurs.  An  unusual 
mortality  event  is  defined  as  an  event 
that:  (1)  Is  unexpected,  (2)  involves  a 
significant  die-off  of  any  marine 
mammal  population,  and  (3)  demands 
an  immediate  response. 

Section  404  also  mandates 
preparation  of  a  national  contingent;; 
plan  for  responding  to  unusual 


mortality  events.  The  plan  is  to  be  made 
available  for  public  comment  before 
being  finalized.  The  plan  is  to  be  in 
place  by  November  1994.  NMFS  has 
prepared  a  draft  plan  dutailing  contacts 
to  be  made,  sources  of  information, 
analyses  to  be  conducted,  and  the 
logistics  of  response.  This  plan  is 
available  to  the  public  (see  ADDRESSES). 

Dated:  June  6,  IQIM. 
William  W.  Fox,  Jr., 
Director.  Office  of  Protected  Resources. 
National  Marine  Fisheries  Sen-ice. 
|FR  Doc.  94-14249  Filed  6-10-94;  8:45  ami 
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Advisory  Council;  Meeting 

AGENCY:  Sanctuaries  and  Reserves 
Division  (SRD),  Office  of  Ocean  and 
Coastal  Resource  Management  (OCRM), 
National  Ocean  Service  (NOS),  National 
Oceanic  and  Atmospheric 
Administration  (NOAA).  Department  of 
Commerce. 

action:  Monterey  Bay  National  Marine 
Sanctuary  Advisory  Council  Open 
Meeting. 


SUMMARY:  The  Advisory  Council  was 

established  in  December  1993  to  advise 

and  assist  the  Secretary  of  Commerce  in 

the  Implementation  of  the  management 

plan  for  the  Monterey  Bay  National 

Marine  .Sanctuary. 

TIME  AND  PLACE:  June  24.  1994  from  9 

until  12:.30.  The  meeting  location  will 

be  at  the  Hilton  Park  Center,  Monterey. 

California. 

AGENDA:  General  issues  related  to  the 

Monterey  Bay  National  Marine 

Sanctuary  are  expected  to  be  discussed, 

including  the  water  quality  protection 

program  and  vessel  traffic. 

PUBLIC  PARTICIPATION:  The  meeting  will 

be  open  to  the  public.  Seats  will  be 

available  on  a  fir.'t-come,  first-served 

basis. 

FOR  FURTHER  INFORMATION  CONTACT: 
Aaron  King  at  (408)  647-4257  or 
Elizabeth  Moore  at  (301)  713-3141. 

Federal  Domestic  Assistance  CJatalog  .\umher 
11.429  Marine  .Sanctunn-  Program 

Diited:  June  7.  1994. 
W.  Stanley  Wilson, 

Assistant  Administrator  for  Ocean  Ssn/res 
and  Coastal  Zone  Management. 
jFR  Doc.  94-14287  Filed  6-10-94:  8:45  a.ai] 
BILLING  CODE  3510-C8-M 

fl.D.  052694C] 

Marine  Mammals 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
.Atmospheric  Administration  (NO.AA), 
Commerce. 


ACTION:  Receipt  of  application  to  modify 
permit  no.  843  (P77i  #68). 

SUMMARY:  Notice  is  hereby  given  that 
the  Alaska  Fisheries  Science  Center, 
NMFS,  NOAA,  National  Marine 
Mammal  Laboratory,  7600  Sand  Point 
Way,  NE.,  Bldg.  4,  Seattle,  WA  98115, 
has  requested  a  modification  to  permit 
No.  843. 

ADDRESSES:  The  modification  request 
and  related  documents  are  available  for 
review  upon  written  request  or  by 
appointment  in  the  following  offices: 

Permits  Division,  Office  of  Protected 
Resources,  NMFS,  1315  East-West 
Highway,  Room  13130,  Silver  Spring. 
MD  20910  (301/713-2289); 

Director.  Alaska  Region,  NMFS,  P.O. 
Box  21668.  Juneau,  AK  99802-1668 
(907/586-7221);  and 

Director,  Northwe.st  Region,  NMFS, 
NOAA.  7600  Sand  Point  Wav.  NE..  BIN 
C15700.  Seattle,  WA  98115  (206/526- 
6150). 

Written  data  or  views,  or  requests  for 
a  public  hearing  on  this  request  should 
be  submitted  to  the  Director,  Office  of 
Protected  Resources,  Nf.lFS,  NOAA. 
U.S.  Department  of  Commerce,  1315 
East-West  Highway,  Room  13130,  Silver 
Spring,  MD  20910,  within  30  days  of  the 
publication  of  this  notice.  Those 
individuals  requesting  a  hearing  should 
set  forth  the  specific  reasons  why  a 
hearing  on  this  particular  modification 
request  would  be  appropriate. 

Concurrent  with  the  publication  of 
this  notice  in  the  Federal  Register,  the 
Secretary  of  Commerce  is  forwarding 
copies  of  this  application  to  the  Marine 
Mammal  Commission  and  its 
Committee  of  Scientific  Advisors. 
SUPPLEMENTARY  INFORMATION:  The 
subject  modification  to  permit  No.  843, 
issued  on  June  2, 1993  (58  FR  32520). 
is  requested  under  the  authority  of  the 
Marine  Mammal  Protection  Act  of  1972. 
as  amended  (16  U.S.C.  1361  et  seq.).  and 
the  Regulations  Governing  the  Taking 
and  Importing  of  Marine  Mammals  (50 
CFR  part  216). 

Permit  No.  843  authorizes  the  permit 
holder  to  conduct  aerial,  boat,  and 
ground  surveys  and  scat  collections  for 
harbor  seals  [Phoca  viluliiw)  at  haulouts 
and  rookeries  in  Alaska  over  a  4-vear 
period  ending  in  1997.  The  pernfTt 
holder  now  seeks  authorization  to 
capture  and  radio  tag  up  to  50  harbor 
.seals  in  order  to  determine  a  correction 
factor  to  be  applied  towards  the  number 
of  seals  at  sea  or  moving  between 
haulout  sites,  and  thus  missed  by  aerial 
sun,'eys.  The  permittee  estimates  that  up 
to  200a  dditional  seals  may  be  disturbed 
incidental  to  the  capture/tagging 
activities. 


Dated:  June  3,  1994. 
William  W.  Fox.  Jr.. 

Director.  Office  of  Protected  Resources, 
National  MarineFisberies  .Service. 
IFR  Doc.  94-14250  Filed  6-10-94;  8:45  ami 
BILLING  CODE  3510-22-F 


[I.D.  052594A] 
Marine  Mammals 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 
Commerce. 

ACTION:  Modification  No.  1  to  scientific 
research  permit  No.  868  (P539). 


SUMMARY:  Notice  is  hereby  given  that  a 
request  for  modification  of  Scientific 
Research  Permit  No.  868  submitted  by 
Dr.  Norihisa  Baba,  Chief,  Fur  Seal 
Section,  the  National  Research  Institute 
of  Far  Seas  Fisheries,  Fisheries  Agencv 
of  Japan,  5-7-1  Orido,  Shimizu. 
Shizuoka.  424  Japan,  has  been  granted. 
ADDRESSES:  The  modification  and 
related  documents  are  available  for 
review  upon  written  request  or  by 
appointment  in  the  following  offices: 

Permits  Division.  Office  of  Protected 
Resources,  NMFS.  1315  East- West 
Highway,  Suite  13130,  Silver  Spring. 
MD  20910  (301/713-2289);  and 

Director.  Alaska  Region,  NMFS.  P.O. 
Box  21668,  Juneau.  AK  99802-1668 
(907/586-7221). 

SUPPLEMENTARY  INFORMATION:  On  April 
25.  1994.  notice  was  published  in  the 
Federal  Register  (59  FR  19695)  that  a 
modification  of  permit  No.  86H.  issued 
July  16,  1993  (58  FR  39525),  had  been 
requested  by  the  above-named 
individual.  The  requested  modification 
has  been  granted  under  the  authority  of 
the  Marine  Mammal  Protection  Act  of 
1972,  as  amended  (16  U.S.C.  1361  et 
seq.].  the  provisions  of  §§  216.33(d)  and 
(e)  of  the  Regulations  Governing  the 
Taking  and  Importing  of  Marine 
Mammals  (50  CFR  part  216),  the  Fur 
Seal  Act  of  1966,  as  amended  (16  U.S.C. 
1151  et  seq].  and  fur  seal  regulations  at 
50  CFR  part  215. 

Permit  No.  868  has  been  modified  to 
initiate  the  field  season  on  June  15, 
1994.  to  extend  the  effective  date 
through  September  1996,  and  to 
increase  the  number  of  fur  seals 
authorized  as  subjects  of  the  re.search. 

Duted:  June  6.  1994. 
William  W.  Fox,  Jr..  Director, 
Office  of  Protected  Resources.  .Witional 
Marine  Fisheries  Senice. 
IFR  Doc.  94-14.300  Fileil  6-10-94:  8:45  am] 
BILLING  CODE  3S10-22-f 
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Marine  M3mm3!s~ 

agency:  National  Mari 
Service  (NTMFS).  .Natior, 
Atmospheric  Adnii.Tistrttion 
Commerce. 


ACTION:  Issuance  of  scientific  research 
permit  (P420C). 


hf^rp  ly 


PR  48 


SUMMARY:  Notice  is 
Fermit  No.  801  issiwd  tt 
CastsIIiiii.  Ph.D.,  Institii 
Science,  University  of  A 
October  16, 1992  (57 
26,  1992)  has  been  modi 
modification  becomes  e 
publication  in  the  Federal 

ADDRESSES:  The  Permit, 
and  associated  d<H  tmipn 
for  review  upon  written 
appointment  in  the  foli 

Permits  Division,  Offie 
Resources,  National  Mar 
Fon,ice,  1335  East-West 
7324.  Silver  Spring,  MD 
713-2289):  and 

Director,  Alaska  Reg 
Marine  Fisheries  Ser\ice 
Anne.x.  9109  Mendenhal 
Suite  6.  Juneau.  AK  998C 


given  that 
Dr.  Michael 
e  of  Marine 
aska,  on 

J12.  October 
led.  The 
'rt  tive  upon 

RrfSister. 

IS  modified, 
s  are  available 
cqucst  or  by 
ing  offices: 

e  cf  Protected 
no  t  is!icri»;s 
ivvy.,  Suite 
20'i01  (301/ 


:C  ,v 


tO  1 


7221). 


INFORMA  K>N 


■•^2 


21 


SUPPLEMENTARY 
to  the  provisions  of  §§1j 
(c)  of  the  Regulations  Go 
Taking  and  Iniporting  of 
Mammals  (50  CFR  part 
Scientific  Research  Perm 
harassment  of  up  to  320C 
[Leptonychotes  weddelH. 
crabeater  seals  {Lobodon 
carcinophagus],  leopard 
leptonyx],  Ross  seals 
rossii),  Antarctic  fur  seal 
gnzellu)  and  southern 
[Miiounga  leonina]  duriii 
scientific  experiments,  ai 
speciir>ens  from  McMurd 
Antarctica. 

The  Permit  has  been 
f'xpand  the  research  ^ 
already  authorized  by  i 
catheters  in  six  pups.  No 
total  take  authority  is  aut 

Dated:  June  6, 1994. 
VViiliam  W.  Fox,  Jr.,  Ph.D. 

Director.  Office  ofPwtectud 
National  Marine  Fisheries 
IF'K  Doi    94-14301  Filed 
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1  Oceanic  and 
(NOAA), 


.  National 
Federal 
Mall  Road, 
(907/586- 


Pursuant 
16.33(d)  and 
eming  the 
^larine 

6),  the  subject 
t  authorized 
Weddell  seals 
,  30  each  of 

;eals  [Hydrurga 
{Oi^matopboca 

Arctocepbalus 
elephant  seal 
various 
d  import 
)  Sound, 

m  )difled  to 
proti  col  on  animals 
ins  ?rting 

ncrease  in  the 
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COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 


Announcement  of  Import  Restraint 
Limits  for  Certain  Wool  and  Man-Made 
Fiber  Textile  Products  Produced  or 
Manufactured  in  the  Czech  Republic 

iuiif  7,  1994. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTiON:  Issuing  a  directive  to  the 
Commissioner  of  Customs  establishing 
limits  for  the  new  agreement  year. 


EFFECTIVE  DATE:  June  15.  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Naomi  Freeman,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  432^212.  For  information  on  the 
quota  status  oflhe.se  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  oort  or 
call  (2G2)  927-5850.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)  482-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  ol  Mart  h 
3.  1972,  as  amended:  section  204  of  ti-,>? 
Agrirulturdl  Act  of  1956.  as  amendfid  (7 
U.S.C.  1354). 

The  Bilateral  Textile  Agreement, 
effected  by  exchange  of  notes  dated 
August  12,  1993  and  April  11,  1994. 
between  the  CTOvemments  of  the  United 
States  and  the  Czet  h  Republic 
establishes  limits  for  the  period 
beginning  on  Jime  1, 1994  and 
extending  through  May  31,  1995. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  58  FR  62645. 
published  on  November  29,  1993). 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  bilateral 
agreement,  but  are  designed  to  assist 
only  in  the  implementation  of  certain  of 
its  provisions. 
D.  Micltpel  Hutchinsun, 
Arting  Chairman.  Committee  for  the 
Implementation  of  Textile  Agrnements. 

Committee  for  the  Implementation  of  Textile 
Agreements 
June  7,  1994. 

Commissioner  of  Customs, 
Deportment  of  the  Trea.-sury.  Washington.  DC 
20229. 

Dear  Commissioner:  Under  the  terms  of 
sw  tion  204  of  thi!  A.!>ri(  iiitural  .'\(  t  of  1956, 


as  amended  (7  U.S.C.  1854),  and  the 
Arrangement  Regarding  International  Trade 
in  Textiles  done  et  Geneva  on  December  20. 
1073,  as  further  extended  on  Decemt)er  9, 
1993;  pursuant  to  the  Bilateral  Textilu 
Agreement,  effected  by  exchange  of  iiclcs 
dated  Ai:gust  12,  1993  and  April  11.  1904. 
between  the  Governments  of  the  United 
States  and  the  Czech  Republic;  and  in 
accorda.nce  with  the  p.^ivisions  of  E>:cci:tive 
Order  11651  of  March  3, 1972,  as  amended, 
you  .ire  directed  to  prohibit,  effective  on  June 
15,  1094,  e:\try  into  the  United  Stales  for 
consi;mption  and  withdrawal  from 
warehouse  for  consumption  of  wool  and 
niun-made  fitjer  textile  products  in  the 
following  categories,  produced  or 
manufactured  in  the  Czech  Republic;  and 
e.xported  during  the  twelve-month  period 
beginning  on  June  1, 1S94  and  extending 
thiough  May  31.  1995.  in  excess  of  the 
foiiowiag  levels  of  restraint: 


Category 


410 
433 
435 
443 
624 


Twelve-montti  restraint  Mnnrt 


1,515.000  square  meters. 
5.950  dozen. 
3,915  dozen. 
72,533  numt>ers. 
1,590,000  square  meters. 


'Ttie  limits  have  not  been*ad;usled  to  ac- 
count for  any  in-.ports  exported  after  May  31, 
1994. 

Imports  charged  to  these  cat«»gon.  limiis  for 
the  period  June  1.  1993  through  Mby  31.  T1<U 
shall  be  charged  against  those  levels  of 
restraint  to  the  extent  of  anv  uni~ii!ed 
balances.  In  the  event  the  limits  establi.ih>  <i 
for  thai  period  have  been  exhausted  by 
pre\  ious  entries,  such  goods  shall  hi-  suhjei  i 
lo  the  levels  .set  forth  in  this  direr  live. 

1  he  limits  set  forth  above  are  subject  to 
adjustment  in  the  hiture  pur-suant  to  I.he 
*-^  provisions  of  the  curre.it  bilateral  agreemnni 
>— ^  between  the  Governments  of  the  United 
States  and  the  Czech  Republic. 

In  canying  out  the  above  directions,  the 
Commissioner  of  Customs  should  ronslrue 
entry  into  the  United  States  for  consumption 
lo  include  entr\'  f'lr  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

The  Committee  for  ttie  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely. 
D.  Michael  Hutchinson, 
Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 
IKR  Doc.  94-14308  Filed  6-10-94:  8:45  ami 
BILLING  CODE  3510-OR-F 


Announcement  of  Import  Restraint 
Limits  for  Certain  Wool  Textile 
Products  Produced  or  Manufactured  in 
the  Slovak  Republic 

Iune7,  1904. 

AGENCY:  Committee  for  the 
Implementation  of  Textile  Agreements 
(CITA). 
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ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  establishing 
limits  for  the  new  agreement  year. 


EFFECTIVE  DATE:  June  15,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Naomi  Freeman,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel.  U.S.  Department  of  Commerce, 
(202)  482-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-5850.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)482-3715. 

SUPPLEMENTARY  INFORMATION: 

Authorit}':  E.xecutive  Order  11651  of  March 
3, 1972,  as  a.Tiended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C.  1854). 

The  Bilateral  Textile  Agreement, 
effected  by  exchange  of  notes  dated 
August  6, 1993  and  October  6,  1993. 
between  the  Governments  of  the  United 
States  and  the  Slovak  Republic 
establishes  limits  for  the  period 
beginning  on  June  1. 1994  and 
e.xtending  through  May  31,  1995. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  58  FR  62645. 
published  on  November  29. 1993). 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  bilateral 
agreement,  but  are  designed  to  assist 
only  in  the  implementation  of  certain  of 
its  provisions. 
D.  Michael  Hutchinson. 
Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

June  7.  1994. 

Commissioner  of  Customs, 
Department  of  the  Treasury.  Washington,  DC 
20229. 

Dear  Commissioner:  Under  the  terms  of 
section  204  of  the  Agricultural  Act  of  1956, 
as  amended  (7  U.S.C.  1854),  and  the 
Arrangement  Regarding  International  Trade 
in  Textiles  done  at  Geneva  on  December  20. 
1973,  as  further  extended  on  December  9. 
1993;  pursuant  to  the  Bilateral  Textile 
Agreement,  effected  by  exchange  of  notes 
dated  August  6, 1993  and  October  6, 1993, 
between  the  Governments  of  the  United 
States  and  the  Slovak  Republic;  and  in 
accordance  with  the  provisions  of  E.xecutive 
Order  11651  of  March  3, 1972,  as  amended, 
you  are  directed  to  prohibit,  effective  on  June 
15, 1994,  entry  into  the  United  States  for 
consumption  and  withdrawal  from 


warehouse  for  consumption  of  wool  textile 
products  in  the  following  categories, 
produced  or  manufactured  in  the  Slovak 
Republic  and  exported  during  the  twelve- 
month period  which  began  on  June  1, 1994 
and  extends  through  May  31, 1995,  in  excess 
of  the  following  levels  of  restraint: 


Category 


410 

433 
435 

443 


Twelve-month  restraint 
limit ' 


395,635  square  me- 
ters. 
11,050  dozen. 
16,691  dozen. 
92.315  numbers. 


The  limits  have  not  been  adjusted  to  ac- 
count for  any  imports  exported  after  May  31. 
1 994. 

Imports  charged  to  these  categor\-  limits  for 
the  period  Jime  1, 1993  through  May  31, 1994 
shall  be  charged  against  those  levels  of 
restraint  to  the  extent  of  any  unfilled 
balances.  In  the  event  the  limits  established 
for  that  period  have  been  exhausted  by 
previous  entries,  such  goods  shall  be  subject 
to  the  levels  set  forth  in  this  directive. 

The  limits  set  forth  above  are  subject  to 
adjustment  in  the  future  pursuant  to  the 
provisions  of  the  current  bilateral  agreement 
between  the  Governments  of  the  United 
States  and  the  Slovak  Republic. 

In  carrying  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consumption 
to  include  entrj-  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C  553(a)(1). 
Sincerely, 

D.  Michael  Hutchinson, 
Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 
(FR  Doc.  94-14309  Filed  6-10-94;  8:45  am) 

BILUNG  CODE  3510-OR-F 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Membership  of  the  DIA  Performance 
Review  Committee 

AGENCY:  Defense  Intellicence  Agency 
(DoD). 

ACTION:  Notice  of  .Membership  of  the 
DIA  Performance  Review  Committee 
(PRC). 


SUMMARY:  This  notice  announces  the 
appointment  of  the  Performance  Review 
Committee  (PRC)  of  the  Defense 
Intelligence  Agency.  The  PRC's 
jurisdiction  includes  the  entire  Defense 
Intelligence  Senior  Executive  Service 
(DISES).  Publication  of  PRC 
membership  is  required  by  10  U.S.C. 
1601  (a)(4). 


The  PRC  provides  fair  and  impartial 
review  of  DISES  performance  appraisals 
and  makes  recommendations  to  the 
Director,  DIA,  regarding  performance, 
performance  awards,  pay  adjustments, 
and  at  the  applicable  3-year  cycle. 
DISES  recertification. 
EFFECTIVE  DATE:  1  July  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Michael  T.  Curriden,  Office  for 
Human  Resources,  Defense  Intelligence 
Agency  (DAH-1).  3100  Clarendon 
Boulevard.  Arlington,  VA  22201-5322, 
703-284-1341. 

Primary  Members 

Mr.  Dennis  M.  Nagy,  Deputy  Director 

(Chairman) 
Mr.  A.  Denis  Clift,  Chief  of  Staff 
MG  John  A.  Leide.  USA.  Director. 

National  Military  Intelligence 

Collection  Center 
Ms.  Dolores  D.  Greene.  Associate 

Director  for  Estimates 
Mr.  William  J.  Allard.  General  Counsel 

Alternate  Members 

Ms.  Cher>l  Roby,  Deputy  Director  for 

Intelligence  Program  Evaluation 
Ms.  Margaret  R.  Munson,  Director  of 

Administration 
Mr.  Lewis  A.  Prombain,  Comptroller 
Mr.  William  R.  Grundmann,  Director  for  . 

Combat  Support 
Mr.  John  A.  Shackelford,  Chief. 

Functional  Management  Staff 
Mr.  John  J.  Sloan,  Dirojtor  for  Policy 

Support 
Mr.  John  K.  Kiehm,  Deputy  Director  for 

HUMINT  Services 

Dated:  Junes,  1994.  ' 

Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
(FR  Doc.  94-14273  Filed  6-10-94;  8:45  am) 
BILLING  CODE  $000-04-M 


Defense  Science  Board  Task  Force  on 
the  DoD  Biological  Defense  Program 

action:  Notice  of  Advisory  Committee 
Meetings. 


SUMMARY:  The  Defense  Science  Board 
Task  Force  on  the  DoD  Biological 
Defense  Program  will  meet  in  closed 
session  on  June  27-29,  1994,  at  the  Joint 
Program  Office  for  Biological  Defense 
(JPO-BD),  Falls  Church.  Virginia. 

The  mission  of  the  Defense  Science 
Board  is  to  advise  the  Secretary-  of 
Defense  through  the  Under  Secretary  of 
Defense  for  Acquisition  and  Technology 
on  scientific  and  technical  matters  as 
they  affect  the  perceived  needs  of  the 
Department  of  Defense.  At  this  meeting 
the  Task  Force  will  review  the  ongoing 
Military  Departments  research. 
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dcveldpment,  and  acquisitij)n 
and  provide  recomraendati 
JPf)-BD.  The  Task  Force  shbuld 
review  the  biological  defen;  e 
the  medical  research  and  dt  velopme 
program  to  ensure  thai  the  ! 
science  and  technology  is  a 

In  accordance  with  Secti' 
the  Federal  Advisory  Comnjittee 
Public  Law  92-463,  as  amei 
U.S.C.  App.  II,  (1988)),  it  h 
determined  that  this  DSB  Ti 
meeting  concerns  matters  li: 
U.S.C.  552b(c)(l)  (1988).  am 
accordingly  this  meeting  \vi 
to  the  public. 

Dated:  June  8. 1904. 
Patricia  L.  Toppings, 

Altfrnctt:  OSD Federal Rtgistvr 
Officer.  Department  of  Defense. 
(FR  Doc.  94-14270  Filed  6-10-|4:  8  45  ami 
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Task 


Defense  Science  Board 
htormation  Architecture  fo 
Battlefield 


action:  TJotice  of  Advisory  (jommitlee 
Meetings. 


SUMMARY:  The  Defense  Scini  ce  Board 
Task  Force  on  Information  A  rchifecture 
for  the  Battlefield  will  meet  n  closed 
session  on  July  11-12  and  A  igust  4-5, 
1994  at  Strategic  Analysis,  h 
Arlington.  Virginia 

The  mission  of  the  DefensI  Science 
Board  is  to  advise  the  Secret  iry  of 
riefense  through  the  Under  5  ecretary  of 
Defense  for  Acquisition  and  fechnologv 
on  scientific  and  technical  ir  alters  as 
they  affect  the  perceived  nee  is  of  the 
Depart mc-st  of  Defense.  At  tljese 
meetings  the  Task  Force  wi 


Tssk 
hsi  ed 


recommendations  for  impler 
information  architecture  for 
commanders  and  forces  at  al 

In  accordance  with  section 
the  Federal  Advisory  Committee 
Public  Law  92-403,  as  amen 
U.S.C.  App.  II  (1988)),  it  has 
determined  that  these  DSB 
meetings  concern  matters 
U.S.C.  552b(c)(l)  (1988).  and 
accordingly  these  meetings  Wi 
closed  to  the  public. 

Dated:  Junes,  1994. 
Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 

Officer.  Department  of  Defense. 

|FR  Doc.  94-14272  Filed  fr-lO-oJ,  8:45  am) 
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Defense  Science  Board  Task  Force  on 
Joint  Advanced  Strike  Technology 
Program  (JASTP) 

ACTION:  Notice  of  Advisory  Committee 
Meetings. 

SUMMARY:  The  Defense  Science  Board 
Task  Force  on  Joint  Advanced  Strike 
Technology  Program  (JASTP)  will  meet 
in  closed  session  on  June  29-30,  July  5- 
6.  and  July  19-20,  1994  at  the  Institute 
for  Defense  Analyses,  Alo.xandria, 
Virginia. 

The  mission  of  the  Defense  Science 
Board  is  to  advise  the  Secretary  of 
Defense  through  the  Under  Secretary  of 
Defense  for  Acquisition  and  Technology 
on  sci{:ntific  and  technical  matters  as 
they  affect  the  perceived  needs  of  the 
Department  of  Defense,  At  these 
meetings  the  Task  Force  will  provide 
recommendations  for  implementing  a 
Joint  Advanced  Strike  Technology 
Program  in  the  FY  95-05  period. 

In  accordance  with  section  10(d)  of 
the  Federal  Advisory  Committee  Act, 
Public  Law  92-4G3,  as  amended  (5 
U.S.C.  App.  II  (1983)),  it  has  been 
determined  that  these  DSB  Task  Force 
meetings  concern  matters  listed  in  5 
U.S.C.  552bic)(l)  (1938),  and  that 
accordingly  these  meetings  will  be 
closed  to  the  public. 

Dated:  June  8.  1994. 
Patricia  L.  Toppings. 

Alternate  OSD  Federal  Register  Liaison 

Officer.  Department  of  Defense. 

|FR  Doc.  94-14271  Filed  6-10-94;  8:45  am) 

BILUNS  CODE  SOOO-04-M 


DEPARTMENT  OF  ENERGY 

Pittsburgh  Energy  Technology  Center; 
Unsolicited  Financial  Assistance 
Award 

AGENCY:  Pittsburgh  Energv  Technology 
Center,  DOE. 

ACTION:  Acceptance  of  an  Unsolicited 
Proposal  Application  for  a  Cooperative 
Agreement  with  Southern  Company 
Services,  Inc. 

SUMMARY:  The  U.S.  Department  of 
Energy  (DOE),  Pittsburgh  Energy 
Technology  Center  (PETC)  amiounces 
that  pursuant  to  10  CFR  600.14  (d)  and 
(e),  it  intends  to  award  a  Cooperative 
Agreement  to  Southern  Company 
Services,  Inc.  for  "Generic  NOx  Control 
Intelligent  System".  The  application  has 
been  determined  to  be  meritorious  in  a 
general  evaluation  in  accordance  with 
10  CFR  600.14(d)  and  would  not  be 
eligible  for  financial  assistance  under  a 
recent,  current  or  planned  solicitation 
and  a  competitive  solicitation  would  be 
inappropriate. 


ADDRESSES:  U.S.  Department  of  Energy, 
Pittsburgh  Energy  Technology  Center, 
Acqui.'^ition  and  Assistance  Division. 
P.O.  Box  10940,  MS  921-118, 
Pittsburgh,  PA  15236-0940. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  L.  Hunter,  Contract  Specialist, 
412/892-4524. 

SUPPLEMENTARY  INFORMATION: 

Cooperative  Agreement  N'o. 

DE-FC22-94PC94253. 

Title  of  Research  Effort 

Generic  NOx  Control  Intelligent 
System. 

Awardee 

Southern  Conipany  Sendees.  Inc. 
Term  of  Assistar.ce  Award 

6  months. 
Cost  of  Assistance  Effort 

The  total  estimated  project  value  is 

5435,357. 

Objective 

The  objective  of  this  project  is  to 
develop  a  "Generic  NOx  Control 
Intelligent  System"  that  is  designed  to 
be  an  enhancement  to  a  power  plant's 
existing  digital  control  system  to  allow 
identification  of  operatmg  conditions 
that  reduce  NOx  emissions  while 
meeting  other  operational  constraints  on 
the  unit. 

Diitf;d:.May  11,  1994. 
Richard  D.  Rogus, 

Contracting  Officer. 

|FR  Doc.  94-14302  Filed  6-10-94;  8:4.'i  ..ml 

BILLING  CODE  8450-01  .M 


Financial  Assistance  Award;  Intent  To 
Award  Cooperative  Agreement  To 
University  of  Illinois 

AGENCY:  Department  of  Energy  (DOE). 
ACTION:  Notice  of  intent. 

SUMMARY:  DOE  announces  that  pursuant 
to  10  CFR  600.6(a)(5),  it  is  making  a 
discretionary  financial  assistance  award 
based  on  the  criteria  set  forth  at  10  CFR 
600.7(b){2)(i)  (B),  (C),  (D)  and  600.14(d) 
to  the  University  of  Illinois.  Department 
of  the  Illinois  State  Geological  Survey 
(ISGS)  imder  cooperative  agreement 
number  DE-FC01-94E124855.  The 
purpose  of  the  proposed  agreement  is  to 
revise  the  Energy  Information 
Administration  (EIA)  demonstrated 
reserve  base  (DRB)  of  coal  for  the  State 
of  Illinois,  with  new  quantity/quality 
data.  This^agreement  is  necessary  to 
achieve  program  objectives,  conservt; 
public  funds  and  is  essential  to  the 
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public  interest.  This  effort  will  have  a 
total  estimated  cost  of  $83,000  to  be 
provided  by  the  E)OE. 

The  (ISGS)  is  the  State  authority  om 
Illinois  coal  resources.  This  agreement 
will  assist  the  State  of  Illinois  in  its 
efforts  to  continually  collect  analyses  on 
coal  quality  and  perform  geological 
mapping  to  determine  the  quantity  and 
qualify  of  coal  reserves  in  the  state. 
FOR  FURTHER  INFORMATION  CONTACT:  US. 
Department  of  Energy,  Office  of 
Placement  and  Administration,  Attn: 
Shirley  A.  Jones,  HR-531.21,  1000 
Independence  Ave.,  SW.,  Washington 
DC  20585. 

SUPPLEMENTARY  INFORMATION:  The 
cooperative  agreement  will  provide 
funding  for  the  ISGS  to  develop  Phase 
I  Coal  Reserves  Data  Base  (CRDB)  coal 
resource  data  for  updated  estimates  of 
the  demonstrated  reserve  base  (DRB) 
and  recoverable  reserves  of  coal  in 
Illinois,  allocated  to  specified  ranges  of 
sulfur  content  and  heat  content.  The 
DRB  constitutes  the  foundation  data  for 
coal  reserve  analyses.  Recoverable 
reserve  data  derived  from  the  DRB 
comprise  the  pivotal  data  base  for 
analyzing  future  coal  supplies.  Data 
development  may  include  analyses  of 
coal  geology,  resource  quantitie's.  coal 
quality  characteristics,  and  other  faf:tors 
that  affect  resource  accessibility  and 
minability.  Data  output  must  include 
remaining  identified  resources.  DRB. 
remaining  accessible  reser\'e  base, 
recoverable  reser\es,  allocated  by  coal 
rank,  type  of  mining,  and  (excepting 
identified  resources)  heat  and  sulfur 
content. 

DOE  has  determined  that  the 
proposed  agreement  mb^ls  th-;  criteria 
set  forth  at  10  CFR  600.7(b)r2)  (B),  (C) 
a;;d  (D)  in  that  (1)  The  acfiv'ities  are 
being  conducted  by  tlie  applicant  using 
its  own  resources  or  those  donated  or 
provided  by  third  paries:  houover.  DOE 
support  of  that  activity  would  enh;ince 
th'^  public  benefits  to  be  derived  and 
DOE  knows  of  no  other  i  ntity  which  is 
conducting  or  is  planning  to  conduct 
such  an  activity,  (2)  the  I'bGS  is  a  unit 
of  state  government  and  the  activity  to 
be  supported  is  related  to  pefforniante 
of  a  governmental  function  within  the 
subject  jurisdiction,  thereby  precluding 
DOE  provision  of  support  to  another 
entity,  and  (:;)  the  ISGS  has  exclusive 
domestic  capability  to  perform  the 
activity  successfully,  based  upon  unique 
equipment,  proprietary  data  and 
technical  expertise,  or  other  such 
unique  qualifications. 

The  ISGS  is  charged  with  the 
responsibility  of  mapping  and 
estimating  the  coal  resources  for  the 
State  of  Illinoi.';  and  possessi^  over 


1,300  agency-collected  analyses 
including  sulfur  contents  arid  heat 
values.  This  data,  along  with  data  from 
other  sources,  will  enable  them  to  revise 
the  coal  reserves  by  quality  and  mining 
method  for  Illinois.  No  other  private  or 
government  entity  is  known  to  have  the 
data  and  mapping  capability  required  to 
estimate  the  coal  reserves  by  quality  for 
the  State  of  Illinois. 

Term:  The  tenn  of  the  proposed 
cooperative  agreement  is  expected  to  be 
12  months  from  the  effective  date  of 
award. 

Issued  in  Washington,  DC  on  June  6.  1994. 

Scott  Sheffield, 

Director.  Headquarters  Operations.  Division 
B.  Office  of  Placement  andAdministmlinn. 
IFR  Doc.  94-14303  Filed  6-10-94;  8;45  ;im| 
BILLING  CODE  6450-01-P 


Federal  Energy  Regulatory 
Commission 

[Docket  No.  ERe7-483-005,  et  al.] 

Southern  California  Edison  Co.,  et  al.; 
Electric  Rate  and  Corporate  Regulation 
Filings 

June  6.  1994. 

T.ike  notice  that  the  following  filings 
have  been  made  with  the  Commis-sion: 

1.  Southern  Ciilifomia  Edison  Company 

IDoc  ket  No.  ER87-483-00.=iI 

Take  notice  that  on  May  27,  1994, 
Southern  California  Edison  Company 
(Edison  or  Company),  tendered  for  filing 
its  compliance  filing  in  the  above- 
referenced  docket. 

Comment  date:  June  20,  1994,  in 
accordance  with  Standard  I'ardgr.iph  E 
at  the  end  of  this  notice. 

2.  Virginia  Electric  and  Power 
Company 

IDocket  No.  ER94-1022-Or)()| 

Take  notice  that  on  Mav  31.  1994. 
Vi.'-ginia  Electric  and  Power  Company, 
tendered  for  filing  an  amendment  to  its 
filing  in  the  above-captioned  docket. 
The  Power  Sales  Tariff,  which  was 
submitted  as  an  nmend.mpnt,  provides 
for  the  sale  for  resale  of.Merom  unit 
power,  system  power,  and  emergency 
energy  to  eligible  purchasers  under  the 
tariff. 

Copies  of  the  filing  v.ere  served  upon 
intervenors  in  this  docket  as  well  as 
upon  the  Virginia  State  Corporation 
Commission  and  the  North  Carolina 
Utilities  Commission. 

Comment  dale:  June  20,  1994,  in 
accordance  with  StandartI  Paragraph  E 
at  the  end  of  this  notice. 


3.  Pacific  Gas  and  Electric  Company 

I  Docket  No  ER94-11 50-000] 

Take  notice  that  on  June  1.  1994, 
Pacific  Gas  and  Electric  Company 
(PG&E)  tendered  for  filing  an 
Amendment  to  its  April  12,  1994.  filing 
of  a  Control  Area  Rate  Schedule  for  the 
City  of  Redding  (Redding)  provided  bv 
PG&E. 

According  to  PG&E,  on  May  31.  1994, 
it  reached  an  interim  letter  agreement 
that  will  make  the  Western  Area  Power 
Administration  a  "Third  Party  Provider 
of  Spring  Reserve  and  Regulation 
services"  under  the  proposed  Control 
Area  Rate  Schedule.  PG&E  states  that 
"this  event  is  of  great  relevance  to  the 
Commission's  consideration  of  the 
(Control  Area  Rate  Schedulel." 

Comment  date:  June  17,  1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Entergy  Services.  Inc. 

|D()(  kot  No.  ER94-1306-O(K)l 

Take  notice  that  on  May  27.  1994. 
Entergy  Services,  Inc.  (Entergy 
Services),  on  behalf  of  Mississippi 
Po'.vf  r  &  Light  Company  (MP&L), 
Arkansas  Power  &  Light  Company.  Culf 
Stales  Utilities  Company.  Louisiana 
Power  &  Light  Company.  New  Orlenn.s 
Public  Service  Company  (collectivelv, 
the  Entergy  Operating  Companies),  and 
itself,  filed  the  Amendment 
(Ainendment)  to  Interconnection 
Agn^iment  btjtwcen  MP&L  and 
Municipal  Energy  Agency  of  Mississijioi 
(MEA.M).  effective  as  of  July  1,  19«4.  as" 
amended  (Interconnection  Agreement), 
which  is  on  file  wi.h  the  Commission  as 
MP&L  Rate  Schedule  FERC  No.  2(i8. 
Entergy  Services  states  that  the  purpose 
of  the  Amendment  is  to  set  forth  how 
Mi.AM  mtiv  use  the  Entergy  Operating 
Companies  Transmission  Service  Tariff 
in  conjunction  u'ith  the  !nterc(mnei:tion 
Agreement.  Entergy  Ser\'ices  asks  th.-.t 
the  Amendment  be  made  effective  on 
May  17.  1094. 

Comment  date:  ]unc  20,  1994.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Golden  Spread  Electric  CAjopcratiM!, 
Inc. 

Doi  kt;!  >:o.  i:i<')4-l;«)7-00()| 

Take  notice  that  on  Mav  27.  I9!i4. 
Golden  Spread  Electric  Cooperative.  Inc. 
tendered  fur  filing  proposed  changes  to 
Schedule  A  of  its  FERC  Electric  Service 
Rate  Schedule  Nos.  12-22,  and  in 
addition  filed  a  related  Special  Facilities 
Agreement  with  one  of  its  memb;;rs. 
Midwest  Electric  Cooperative,  Inc. 

C»olden  Spread  proposes  to  amen! 
Schedule  A  for  each  Rate  Schedule  to 
add  a  spe.-.ial  fac.ililies charge  provision 


S'^ISO 
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and  a  Rider  A,  which  contai  is  the 
formula  to  be  used  in  calculi  iting  the 
special  facilities  charge.  The  special 
facilities  charge  will  allow  C  olden 
Spread  to  recover  costs  from  a  member 
related  to  a  transmission  or  distribution 
facility  which  that  member  las 
requested  that  Golden  Sprea  i  acquire, 
construct,  or  cause  to  be  con  structed.  In 
addition.  Golden  Spread  file  i  a  Special 
Facilities  Agreement  with  W.  idwest 
which  provides  for  the  consi  ruction  by 
Golden  Spread  of  a  nine  mil ;  segment 
of  69  Kv  line  on  the  Midwes  system, 
with  associated  costs  being  i  ecovered 
from  Midwest  under  the  spe  :ial 
facilities  charge  provision. 

Copies  of  the  filing  were  s  irved  upon 
Golden  Spread's  jurisdictior  al 
customers,  the  Public  Utilitv 
Commission  of  Texas,  and  tl  e 
Oklahoma  Corporation  Com  nission. 

Comment  date:  June  20.  1-  94,  in 
accordance  with  Standard  F;  jagraph  E 
at  the  end  of  this  notice. 

6.  Northeast  Utilities  Servici  Company 
IDocket  No.  ER94-1 309-000) 

Take  notice  that  on  May  3  ,  1994, 
Northeast  Utilities  Service  C  impany 
(NUSCO)  tendered  for  filing  two  Service 
Agreements  to  provide  nou-  irm 
transmission  service  under  t  \e  NU 
System  Companies'  Transmi  >sion 
Service  Tariff  No.  2  to  Centn  1  Vermont 
Public  Service  Corporation  (  "VPS)  and 
to  city  of  Holyoke.  Massach^  setts  Gas 
and  Electric  Department  (Ho  yoke).  NU 
requests  that  the  Service  Agr  cements 
become  effective  on  the  date  of  receipt 
of  the  filing  by  the  Commissi  on. 

NUSCO  states  that  a  copy  )f  this 
information  has  been  mdilcd|to  CVPS 
and  Holyoke. 

Comment  date:  June  20.  1?  04,  in 
accordance  with  Standard  F  ragraph  E 
at  the  end  of  this  notice. 

7.  Central  Vermont  Public  Service 
Corporation 

IDockiit  No.  ER94-131O-0001 

Take  notice  that  on  May  3 
Central  Vermont  Public  Serv 
Corporation  (CVTS)  tendiTi;( 
the  Actual  1993  Cost  Report 
under  Article  2.4  on  Second 
Sheet  No.  18  of  FERC  Elet  tr: 
Original  Volume  No.  3,  of 
Vermont  under  which  Ccntn 
provides  transmission  an.l  d 
service  to  the  following  Gust 
Vermont  Electric  Cooperativi 
Lyndonville  Electric  Depj 
Village  of  Ludlow  Electrir 
Department,  Village  of  Job 
and  Light  Department,  Villf 
Part  Water  and  Light  Depa 
Rochester  Electric  Light  and 
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Company,  Woodsville  Fire  District 
Water  and  Light  Department. 

Comment  date:  June  20,  1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Central  Vermont  Public  Service 
Corporation 

IDocket  No.  ER94-1 311-000] 

Take  notice  that  on  May  31,  1994, 
Central  Vermont  Public  Service 
Corporation  (CVPS)  tendered  for  filing 
the  Actual  1993  Cost  Report  required 
under  Article  2.3(A)  on  Original  Sheet 
No.  21  of  FERC  Electric  Tariff,  Original 
Volume  No.  4,  cf  Central  Vermont 
Public  ServiLi  Corporation  (Company) 
under  which  the  Company  provided 
Unreserved  System  Power  Service  to  the 
following  Customers:  Lyndonville 
Electric  Department,  Village  of  Ludlow 
Electric  Light  Department.  Village  of 
Johnson  Water  and  Light  Department, 
Village  of  Hyde  Park  Water  and  Light 
Department. 

Comment  date:  June  20,  1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Central  Vermont  Public  Service 
Corporation 

[Docket  No.  ER94-1312-0O0I 

Take  notice  that  on  May  31,  1994, 
Central  Vermont  Public  Service 
Corporation  (CVPS)  tendered  for  filing 
the  Actual  1993  Cost  Report  required 
under  Paragraph  Q-1  on  Original  Sheet 
No.  18  of  the  Rale  Schedule  FERC  No. 
135  (RS-2  rate  schedule)  under  which 
Central  Vermont  Public  Service 
Corporation  (Company)  sells  electric 
power  to  Connecticut  Valley  Ejec'ric 
Company  Inc.  (Customer).  The 
Company  states  that  the  Cost  Ri'purt 
reflects  changes  to  the  RS-2  rate 
schedule  which  were  approved  by  the 
Commission's  June  6,  1989,  order  in 
Docket  No.  ER88-4 56-000. 

Comment  date:  June  20,  1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  United  Illuminating  Company 

(Docket  No.  ER94-1 3 13-000) 

Take  notice  that  on  May  31,  1994,  The 
United  Illuminating  Company  (UI) 
submitted  for  informational  purposes  all 
individual  Purchase  Agreements 
executed  under  Ill's  Wholesale  Electric 
Sales  Tariff,  FERC  Electric  Tariff, 
Original  Volume  No.  2  during  the  six- 
month  period  of  November  1,  1993, 
through  April  30, 1994. 

Comment  date:  June  20,-1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


11.  Niagara  Mohawk  Power 
Corporation 

IDocket  No.  ER94-1314-000I 

Take  notice  that  on  May  31,  1994, 
Niagara  Mohawk  Power  Corporation 
(Niagara)  tendered  for  filing  with  the 
Commission  a  Transmission  Services 
Agreement  (TSA)  between  Niagara  and 
the  New  York  Power  Authority  (NYP.\) 
and  Supplement  No.  1  to  the  TSA 
between  Niagara.  NYPA  and  the 
Municipal  Electric  Utilities  Association 
(MEUA).  The  TSA  provides  for  firm 
transmission  service  from  NYP.A  to  its 
Municipal  and  Cooperative  Customers 
(M&C  Customers)  at  rates  phased -in 
over  five  years.  Supplement  No.  I  to  the 
TSA  provides  that  future  changes  m  the 
TSA  be  negotiated  prior  to  filing  with 
the  Commission.  Niagara  Mohawk 
requests  and  effective  date  of  August  1. 
1994. 

Comment  date:  June  20.  1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Northern  States  Power  Company 
(Wisconsin) 

[Docket  No.  ER94-1 3 15-000] 

Take  notice  that  on  May  31,  1994, 
Northern  States  Power  Company. 
Wisconsin  (NSP-W)  filed  Amendment 
No.  1  to  its  Power  and  Energy  Supply 
Agreement  with  the  Village  of  Bloomer. 
According  to  the  filing  utility  the 
Amendment  extends  the  term  of  the 
agreement  in  exchange  for  a  discount  on 
the  power  and  energy  supply  rate. 

Comment  date:  June  20,  1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE., 
Washington.  DC  20426.  in  accordance 
with  Rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  18  CFR 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Secretary. 
jFR  Doc.  94-14232  Filed  6-10-94:  8:45  am] 
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[Docket  No.  RP94-265-000] 

Algonquin  LNG,  Inc.;  Petition  for 
Waiver 

June  7,  1994. 

Take  notice  that  on  Mav  31,  1994. 
Algonquin  LNG,  Inc.  (ALNG)  filed  a 
request  for  waiver  of  §  284.8(b)(3H5)  of 
the  Commission's  Regulations,  requiring 
an  electronic  bulletin  board  (EBB), 
including  the  Order  No.  563 
standardization  requirements.  ALNG 
states  that  it  will  not  be  able  to  provide 
standardized  downloadable  data  sets  by 
June  1,  1994,  as  required  by  Order  No. 
563.  ALNG  also  states  that  it  has 
concluded  that  the  cost  of  operating  an 
EBB  outweighs  the  benefits  to  ALNG's 
customers.  ALNG  proposes  to  provide 
information  concerning  the  availability 
of  service  by  means  of  telephone  and  ' 
facsimile. 

Any  person  desiring  to  be  heard  or  to 
protest  said  fihng  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE.,  Washington. 
DC  20426.  in  accordance  with  18  CFR 
385.214  ajid  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  June  14,  1994.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  inter\'ene.  Copies 
of  this  filing  are  on  fde  with  the 
Commi.ssion  and  are  available  for  public 
inspection  in  the  public  reference  room. 
Lois  D.  Cashell. 
SciTftnry: 

IIR  Doc.  94-14233  Filed  6-10-94;  H  :4.'>  diii| 
BILLING  CODE  6717-Ot-M 

[Docket  No.  RP94-273-000) 

Columbia  Gas  Transmission 
Corporation;  Compliance  Filing 

juiie  7,  1994. 

Take  notice  that  Columbia  Gas 
Transmission  Corporation  (Columbia) 
on  June  1,  1994,  tendered  for  filing  a 
filing  in  compliance  with  tiie 
Commission's  May  31.  1994  Order 
(Order)  in  this  docket  containing 
support  for  the  reconciUation  of 
transportation  and  exchange 
imbalances. 

Columbia  states  that  the  Order  slated 
that  "(ijf  Columbia  intends  to  propose 
recovery  of  T&E  imbalances  during  the 
nine-month  close-nut  period  (OrtoU^r 


31.  1993  to  July  31. 1994).  Columbia 
should  provide  complete  support  for 
such  a  propo.sal."  (Order,  mimeo  at  p. 
7).  The  nine-month  close-out  period  is 
specified  in  section  39  (section  39)  of 
the  General  Terms  and  Conditions  of 
Columbia's  FERC  Gas  Tariff.  Second 
Revised  Volume  No.  1.  On  May  2. 1994, 
Columbia  filed  a  request  for  rehearing  of 
the  Order  in  which,  among  other  things, 
Columbia  indicated  that  it  would  make 
the  instant  filing  in  connection  with  the 
Commission's  statement  regarding 
transportation  and  exchange 
imbalances. 

In  this  compliance  filing,  Columbia  is 
also  seeking  a  waiver  of  the  nine-month 
close-out  period  in  section  39  that  ends 
July  31,  1994.  Specifically.  Columbia  is 
requesting  that  the  Commission  extend 
the  close-out  period  for  an  additional 
eight  months  to  March  31,  1995. 

Columbia  states  that  co]iios  of  the 
filing  were  served  upon  eat,h  of 
Columbia's  former  sales  customers  and 
interested  State  Commissions,  and  to 
each  of  the  parties  set  forth  on  the 
Official  Service  List  in  these 
proceedings. 

Any  person  desiring  to  intenene  or 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commi.ssion.  825 
North  Capitol  Street,  NE..  Washington, 
DC  20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedm-es  (18  CFR 
385.211  or  385.214).  All  such 
interventions  or  protests  should  be  filed 
on  or  before  June  14,  1994.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  inter\'ene  in 
accordance  with  the  Commis.sion's 
rules.  Copies  of  Columbia's  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection. 
Lois  D.  Cashell. 
Snrretar\'. 

|FR  Doc.  94-14234  Filed  0-10-94:  H;45  ami 
BILLING  CODE  S7t7-0t-M 


[Docket  No.  CP94-682-000] 

National  Fuel  Gas  Supply  Corp.; 
Request  Under  Blanket  Authorization 


June  7.  1994. 

Take  notice  that  on  June  2,  1994, 
National  Fuel  Gas  Supply  &)rporation 
(National).  10  Lafavette  Square.  Buffalo, 
New  York.  14203.  fileti  in  Dot;ket  No. 


CP94-r)82-000  a  request  pursuant  fo 
§§157.205  and  157.212  of  the 
Commission's  Regulations  under  the 
National  Gas  Act  (18  CFR  157.205  and 
157.212)  for  authorization  to  construct 
and  operate  a  delivery  point  and 
appurtenant  facilities  to  provide  servia; 
to  an  existing  firm  transportation 
customer.  National  Fuel  Gas 
Distribution  Corporation  (Distribution) 
under  authorization  issued  in  Docket 
No.  CP83^-000  pursuant  to  section  7 
of  the  Natural  Gas  Act.  all  as  more  fully 
set  forth  in  the  request  which  is  on  file' 
with  the  Commission  and  open  to 
public  inspection. 

Specifically.  National  proposes  to 
construct  and  operate  a  delivery  point 
located  in  the  Town  of  Clarence.  Erie 
County.  N«!w  York.  The  facilities  will 
include  valves,  regulators,  heaters, 
filters,  meters,  piping  and  appurtenant 
facHities.  National  indicates  that  all 
facilities  will  be  placed  in  a  previously 
disturbed  area. 

National  indicates  that  the  total 
volume  to  be  delivered  to  the  customtjr 
is  estimated  to  t)e  250,000  Mcf  annually. 
National  states  that  the  total  volumes  to 
be  delivered  to  the  customer  would  not 
exceed  the  total  volume  authorized 
prior  to  this  request.  National  states  that 
this  FT:RC  Gas  Tariff  does  not  prohibit 
the  addition  of  delivery  points.  National 
further  states  that  it  has  sufficient 
capacity  to  accomplish  the  deliveries 
proposed  herein  without  detriment  or 
disadvantage  to  its  other  customers  and 
that  this  will  have  a  minimal  impact  on 
its  peak  day  and  annual  deliveries. 

Any  person  or  the  Commission's  staff 
may.  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214)  a  motion  to 
intervene  or  notice  of  intervention  and 
pursuant  to  §  157.205  of  the  Regulations 
under  the  Natural  Gas  Act  (18  CFR 
157.205)  a  protest  to  the  request.  If  n;) 
protest  is  filed  within  the  time  allowed 
therefor,  the  proposed  activity  is 
deemed  to  be  authorized  effective  on  the 
day  after  the  time  allowed  for  filing  a 
protest.  If  a  protest  is  filed  and  not 
withdrawn  within  30  days  after  the  time 
allowed  for  filling  a  protest,  the  in.stant 
request  shall  be  treated  as  an 
application  for  authorization  pursuant 
to  section  7  of  the  Natural  Gas  Act. 
Lois  D.  Ca.shell, 
Sfcn-tary. 
jFR  Doi    U4-  142.35  Filed  6-10-94:  8.45  aii.| 
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[Docket  No.  TM94-10-«9-00<p 

Northern  Natural  Gas  Co. J  Proposed 
Changes  in  FERC  Gas  Taiff 


dil 


5  hi 


1  !S 


June  7. 1994. 

Take  notice  that  on  June 
Northern  Natural  Gas  Com 
(Northern),  tendered  for  fil 
in  its  FERC  Gas  Tariff.  Fift 
Volume  No.  1. 

Northern  filed  Eleventh 
No.  53  to  establish  the  M;i\ 
Price  for  determining  the 
equivalent  for  any  transpoj^at 
imbalances  that  may  exist 
between  Northern  and  its 

Northern  states  that  cop 
filing  were  served  upon  th 
customers  and  interested  sfete 
commissions. 

Any  person  desiring  to 
protest  said  filing  should  fi 
to  intervene  or  protest  with 
Energy  Regulatory  Comm 
North  Cupitol  Street.  NE. 
DC  20426.  in  accordance 
and  385.211  of  the 
and  Regulations.  All  such 
protests  should  be  filed  on 
June  14. 1994.  Protests  will 
considered  by  the  Commiss  i 
determining  the  appropriat  t 
taken,  but  will  not  serve  to 
protestaiits  parties  to  the 
Any  person  wishing  to  bec( 
must  file  a  motion  to  interv 
of  this  filing  are  on  file  wi 
Commission  and  are  availa 
inspection. 
Luis  D.  Cashell, 
Secretary. 

|FR  Doc.  94-14236  Filed 
BILLING  CODE  6717-01-M 
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[Docket  No.  RP94-281-000] 

Pacific  Interstate  Transmi 
Intent  to  Recover  Costs  of 
Purchase  Agreement  Restijucturing 


June  7. 1994. 

Take  notice  that  on  June 
Pacific  Interstate  Transmiss 
(PITCO)  tendered  for  filing 
intention  to  recover  from  it 
customer  Southern  Californ 
Company  (SoCalGas)  on  or 
following  August  15,  1994. 
PlTCO's  cost-of-service  tari 
million  in  payments  made 
Alaska  Pipeline  Company's 
Alaskan)  supplier,  Pan-Alb»tl 
(Pan-Alberta)  as  considerati 
revisions  to  the  terms  of  gas 
agreements  among  PITCO  a 
Northwest  Alaskan,  Northwfcst 
and  Pan-Alberta. 
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PITCO  states  that  the  revised  gas 
purchase  agreement's  pricing 
mechanism  is  designed  to  assure  that 
PlTCO's  sales  to  SoCalGas  will  be  at  a 
market  sensitive  rate.  PITCO  further 
states  that  the  term  of  the  agreement 
will  be  reduced  by  ten  years,  from  a 
termination  date  of  October  31.  2012  to 
October  31.  2003. 

PITCO  states  that  recovery  by  PITCO 
of  its  payment  to  Pan-Alberta  shall  be 
achieved  by  a  single  payment  from 
SoCalGas.  SoCalGas.  with  the  prior 
approval  of  the  California  Public 
Utihties  Commission  (CPUCj  wll  raise 
the  necessary  funds  and  pursuant  to 
CPCU  authorization  will  red^jver  a 
portion  of  its  payment  to  PITCO  from  its 
customers  over  a  five-yeap/period. 

PITCO  states  that  Norfnwest  Alaskan 
shall  make  the  necessary  tariff  filings  to 
reflect  the  new  pricing  provisions  and 
term.s  of  the  sale  agreements. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street,  NW..  Washington. 
DC  20426,  in  accordance  with  13  CFR 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  June  14,  1994.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intenene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  public  reference  room. 
Lois  D.  Cashell 
Secretary. 

!FR  Doc.  94-14237  Filed  6-10-94;  8:45  ami 
BILLING  CODE  6717-01-M 
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Southern  Natural  Gas  Co;  GSR 
Revised  Tariff  Sheets 

June  7.  1994. 

Take  notice  that  on  June  2,  1994, 
Southern  Natural  Gas  Company 
(Southern)  filed  in  accordance  with  the 
Commission's  Order  Accepting  in  Part 
and  Rejecting  in  Pari  Compliance 
Filings,  and  Granting  and  Denying 
Rehearing  in  Part  and  Accepting  Tariff 
Filing  Subject  to  Conditions  and  Refund 
issued  in  Docket  Nos.  RP94-67-003,  et 
al.  RP94-133-001.  et  al..  and  RP94- 
165-001,  et  al.,  on  May  27, 1994  (May 
27  Order)  to  revise  its  GSR  demand 
surcharge  for  May  and  June  1994. 
Southern  submitted  for  filing  the 
following  tariff  sheets  to  its  FERC  Gas 


Tariff,  Seventh  Revised  Volume  No.  1. 
with  the  indicated  proposed  effective 
dates: 

Submitted  Efifective  May  i ,  1994 

First  Substitute  Seventh  Revised  Sheet  No. 

15 
First  Substitute  Seventh  Revised  Sheet  No. 

17 

Submitted  Efifective  June  1, 1994 

First  Substitute  Eighth  Revised  Sheet  No.  Ic 
First  Su'DStitute  Eighth  Revised  Sheet  No.  17 

Southern  states  that  copies  of  the 
filing  were  served  upon  Southern's 
customers  and  interested  stats 
commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  willi  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE., 
Washington,  DC  20426.  in  accordance 
with  Rule  214  of  the  Commission  s 
Rules  of  Practice  and  Procedure.  All 
such  protests  should  be  filed  on  or 
before  June  14,  19S4.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  Southern's  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Lois  D.  Cashell, 
Secretary, 
|FR  Doc.  94-14238  Filed  5-10-94:  8:45  am] 
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[Docket  No.  RP94-165-004  and  RP94-264- 
001] 

Southern  Natural  Gas  Co.;  GSR 
Revised  Taritt  Sheets 

June  7.  1994. 

Take  notice  that  on  June  1,  1994, 
Southern  Natural  Gas  Company 
(Southern)  filed  in  accordance  with  the 
Commission's  Order  Accepting  in  Part 
and  Rejecting  in  Part  Compliance 
Filings,  and  Granting  and  Denying 
Rehearing  in  Part  and  Accepting  Tariff 
Filing  Subject  to  Conditions  and  Refund 
issued  in  Docket  Nos.  RP94-67-003,  et 
al.,  RP94-133-O01,  et  al..  and  RP94- 
165-001,  et  al.,  on  May  27. 1994  (May 
27,  Order).  Southern  submitted  for  filing 
the  following  tariff  sheets  to  its  FERC 
Gas  Tariff,  Seventh  Revised  Volume  No. 
1 ,  with  the  indicated  proposed  effective 
dates: 

Submitted  Efifective  April  1, 1994 

Second  Substitute  Fifth  Revised  Sheet  No.  15 
Second  Substitute  Fifth  Revised  Sheet  No.  17 
Second  Substitute  Fifth  Revised  Sheet  No.  18 

Withdrawn  Efifective  July  1, 1994 


Ninth  Revised  Sheet  No.  15 

Ninth  Reviised  Sheet  No.  17 

Seventh  Revised  Sheet  No.  18 

First  Alternate  Ninth  Revised  Sheet  No.  15 

First  Alternate  Ninth  Revised  Sheet  No.  17 

First  Alternate  Seventh  Revised  Sheet  No.  18 
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Submitted  Effective  July  1, 1994 

First  Substitute  Ninth  Revised  Sheet  No.  15 
First  Substitute  Ninth  Revised  Sheet  No.  17 
First  Substitute  Seventh  Revised  Sheet  No. 
18 

Southern  states  that  copies  of  the 
filing  were  served  upon  Southern  s 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  protest 
with  the  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street. 
NE.,  Washington.  DC  20426,  in 
accordance  with  Rules  214  of  the 
Commi.ssion's  Rules  of  Practice  and 
Procedure.  All  such  motions  or  protests 
should  be  filed  on  or  before  June  14, 
1994.  Protests  will  be  considered  bv  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  sen.e  to  make  the  protestants  parties 
to  the  proceeding.  Copies  of  Southern's 
filing  are  on  file  with  the  Commission 
and  are  available  for  public  inspection. 
Lois  D.  Cashell, 
Secretar}'. 

|FR  Doc.  94-14239  Filed  (5-10-94:  8:4.^  ain| 
BILLING  CODE  6717-01-M 


[Docket  No.  RP94-276-000] 

Tennessee  Gas  Pipeline  Co.;  Proposed 
Settlement  and  Proposed  Changes  in 
FERC  Gas  Tariff 

)une  7.  1994. 

Take  notice  that  on  May  26,  1994, 
Tennessee  Gas  Pipeline  Company 
(Tennes.see)  filed  a  Stipulation  and 
Agreement  (Stipulation)  proposing 
amendments  to  its  FERC  Gas  Tariff. 
Fifth  Revised  Volume  No.  1.  pursuant  to 
Rule  602  (18  CFR  385.602).  Tennessee 
has  included  an  appendix  with  pro 
forma  tariff  sheets  containing  the 
modifications  necessitated  by  the 
Stipulation. 

"The  Stipulation  effects  service 
changes  in  three  areas:  (1)  Supply 
aggregation  through  pooling;  (2) 
automatic  balancing  through  storage  in 
conjunction  with  a  balancing  agreement; 
and  (3)  determination  and  resolution  of 
imbalances.  Tennessee  states  that  these 
service  changes  are  the  result  of 
discussions  between  Tennessee  and 
various  groups  of  customers  on  its 
system.  Tennessee  states  that  the 
Stipulation  serves  to  complement  the 
service  structure  recently  iinplemented 
pursuant  to  Order  No.  636  so  as  to 


provide  customers  with  enhanced 
ser\'ices  while  protecting  operational 
integrity.  Tennessee  states  that  the  filing 
has  been  served  on  all  parties  listed  in 
the  Docket  No.  RS92-23  service  list. 

All  parties  to  the  proceedings  in 
Docket  No.  RS92-23,  et  al.  are 
automatically  parties  to  this  proceeding. 
Any  other  person  desiring  to  be  heard 
or  to  make  any  protest  with  reference  to 
said  fifing  should  file  a  petition  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  Sections 
211  and  214  of  the  Commission's  Rules 
of  Practice  and  Procedure,  18  CFR 
385.211  and  385  21 4.  Ail  such  petitions 
or  protests  should  be  filed  on  or  before 
June  15,  1994.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  this  proceeding. 
Any  persons  wishing  to  become  a  party 
must  file  a  petition  to  intervene.  Copies 
of  this  filing  are  on  file  and  available  for 
public  inspection  in  the  public 
reference  room.  Pursuant  to  Rule  602, 
initial  comments  on  the  proposed 
Stipulation  must  be  filed  on  or  before 
June  15.  1994.  and  replv  comments  on 
June  27.  1994.  '     . 

Lois  D.  Cashell, 
Si'Cretary. 

IFR  Doc.  94-14240  Filed  6-10-94:  H;45  ami 
BILLING  CODE  6717-01-M 


[Docket  No.  TM94-^-43-0011 

Williston  Bastn  Interstate  Pipeline  Co.; 
Annual  Take-or-Pay  Reconciliation 
Filing 

Ji:ne7.  1994. 

Take  notice  that  on  June  3.  1994. 
Williston  Basin  Interstate  Pipeline 
Company  (Williston  Basin),  tendered  for 
filing  a  revision  to  its  Annual  Take-or- 
Pay  Reconciliation  Filing,  which  was 
filed  May  31,  1994,  pursuant  to  the 
General  Terms  and  Conditions  of  its 
FERC  Gas  Tariff. 

Williston  Basin  ha.<:  requested  that  the 
Commission  accept  Substitute  First 
Revised  Sheet  No.  3C8  of  this  filing  to 
become  effective  Julv  1.  1994. 

Williston  Basin  states  that  the 
substitute  tariff  sheet  is  being  filed  to 
correct  the  recalculated  fixed  monthlv 
surcharges  in  Docket  No.  RP90-1 37-000 
to  be  effective  during  the  period  July  1 , 
1994  through  June  30,  1995  pursuant  to 
the  procedures  contained  in  Section  36 
of  tiio  General  Terms  and  Conditions  of 
Williston  Basins  FERC  Gas  Tariff, 
Sf'cond  Revised  Volume  No.  1. 


Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Co.mmission, 
825  North  Capitol  Street,  NE., 
Washington  DC  20426,  in  accordance 
with  Rule  214  of  the  Commission's 
Rules  of  Practice  and  Procedure  (18  CFR 
385  214).  All  such  protests  should  be 
filed  on  or  before  June  14,  1994.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  lo 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  the  filing  are  on  file  with  tno 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Secretary. 
IFR  Doc.  94-14241  Filed  f.-l()-94:  8:45«:ii| 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-4997-5] 

Ohio:  Final  Determination  of  Adequacy 
of  State  Municipal  Solid  Waste  Peimit 
Program 

AGENCY:  Environmental  Protection 
.Agency. 

ACTION:  Notice  of  final  dr'ermination  of 
full  program  adequacy  tor  Ohio's 
application. 


SUMMARY:  Section  4005(cHl)(B)  of  lh«; 
Resource  Conservation  and  Recovery 
Act  (RCRA),  as  amended  bv  the 
Hazardous  and  Solid  W.i.sto 
Amendments  (HSWA)  of  19?J4.  requires 
States  to  develop  .jnd  imt)le:nent  pennit 
programs  to  ensure  that  rii'.inicipa!  solid 
waste  landfills  (MSWLFs)  which  may 
receive  hazardous  household  waste  will 
comply  with  the  revised  Federal  Crileri.i 
(40  CFR  part  258).  RCRA  section 
4005(c)(1)(C)  requires  the  Vniied  .States 
Environmental  Protection  Agency 
(USEPA)  to  determine  whether  Slal.s 
have  adequate  permit  programs  for 
MSWLFs,  but  does  not  mandate 
issuance  of  a  rule  for  such 
determinations.  The  IJSEP.'\  lias  «iraftcd 
and  is  in  the  process  of  propo<;ing  a 
State/Tribal  Implementation  Rule  (STIR) 
that  will  provide  procedures  by  whu  h 
the  USEPA  will  approve,  or  partiallv 
approve,  State/Tribal  MSWLF  permit 
programs.  The  Agency  intends  to 
approve  adequate  Stijte/Trilwl  NfSWI.F 
permit  programs  as  applications  are 
submitted.  Thus,  these  appnnals  arc  not 
dependent  on  final  promulgation  of  the 
STIR.  Prior  to  promulgation  of  tiie  .STIR, 
adequacy  determinations  will  be  i:;;iih- 
based  on  the  statutory  authoritie.s  niu; 
requirements.  In  nddifion.  S!,iif->,/TriLi;s 
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may  use  the  draft  STIR  as  an  4id  in 
interpreting  these  requiremer  ts.  The 
Agency  believes  that  early  ap  jrovals 
have  an  important  benefit.  Aaproved 
State/Tribal  MSVVLF  permit 
■provide  interaction  between 
Tribe  and  the  owner/operator 
site-specific  permit  condition ; 
those  ov^Tiers/operators  loca 
States/Tribes  with  approved 
permit  programs  can  use  the 
specific  flexibility  provided 
revised  Fednral  Criteria  to  tht 
State/Tribe  MSWLF  permit 
allows  such  flexibility.  The 
notes  that  regardless  of  the  arfp 
status  of  a  State/Tribe  and  tht 
status  of  any  facility,  the  revi 
Criteria  apply  to  all  permittee 
unpermitted  MSWLF  facilitie  > 

Ohio  applied  for  a  determir  ation  of 
adequacy  under  section  4005  of  RCRA. 
At  the  same  time.  Ohio  propo  ;ed  rule 
revisions  that  would  facilitate  full 
approval  of  its  solid  waste  prtgram.  The 
proposed  rule  revisions  adde 
definitions  and  requironicnts 
no  less  stringent  than  portion 
revised  Federal  Criteria.  The 
reviewed  Ohio's  application  ind 
tentatively  determined  tliat  O  lio's 
existing  MSWLF  permit  progi  am 
with  the  incorporation  of  cert  i 
pordons  of  the  revised  Federi 
would  be  adequate  to  assure 
with  the  revised  Federal  Grit 
successfully  incorporated  the 
portions  of  the  revised  Feders  1 
into  its  MSVVLF  permit  prog 
revised  regulations  are  row- 
effective.  Review  of  the  finaii 
Environmental  Protection  .Agincv 
(OEPA)  regulations  occurred  »rior  to  the 
USEPA's  final  determination  )f  program 
adequacy.  After  consideratior  of  all 
comments  received  during  tin  :  public 
comment  period,  the  IJSEPA  s  today 
issuing  a  final  determination  |hat  the 
State's  program  is  adequate. 
EFrECTiVE  DATE:  The  determinfation  of 
adeqiiarv  for  Ohio  shall  be  efisctive  en 
luno  13, 1994. 

FOR  FUPTHER  INFORMATION  COrlTACT: 
USEPA  Region  5.  77  WV-st  Jac  ;son 
Boulevard.  Chicago.  Illinois  f.  )604. 
Attn:  Mr.  Andrew  Tschampa,  mailcode 
HRP-6J,  telephone  (.11?)  mr,-\)976. 
SUPPLEMENTARY  INFORMATION: 


A.  Background 

On  October  9,  1991,  the  I'S 
promulgated  revised  Federal 
Criteria  {40  CFR  pari  238).  Su 
RCRA,  as  amended  by  the  Ha 
and  Solid  Waste  Amendment 
(HSWA).  requires  States  to  d 
permitting  programs  to  ensun 
WSWLFs  comply  with  the 
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Federal  Criteria.  Subtitle  D  also  requires 
in  section  4005  that  the  USEPA 
determine  the  adequacy  of  State 
MSWTJF  pennit  programs  to  ensure  that 
facilities  comply  with  the  revised 
Federal  Criteria.  To  fulfill  these 
requirements,  the  Agency  has  drafted 
and  is  in  the  process  of  proposing  the 
State/Tribal  Implementation  Rule 
(STIR).  The  rule  will  specify  the 
requirements  which  State/Tribal 
programs  must  satisfy  to  be  determined 
adequate. 

The  USEPA  intends  to  approve  State/ 
Tribal  MSWLF  permit  programs  prior  to 
the  promulgation  of  the  STIR.  The 
IJSEPA  interprets  the  requirements  for 
States  or  Tribes  to  develop  "adequate" 
programs  for  permits  or  other  form.s  of 
prior  approval  to  impose  several 
minimum  requirements.  First,  each 
State/Tribe  must  have  enforceable 
standards  for  new  and  existing  MSWLFs 
that  are  technically  comparable  to  the 
revised  Federal  Criteria.  Next,  the  State/ 
Tribe  must  have  the  authority  to  issue 
a  permit  or  other  notice  of  prior 
approval  to  all  new  and  existing 
MSWLFs  in  its  jurisdiction.  The  State/ 
Tribe  also  must  provide  for  public 
participation  in  permit  issuance  and 
enforcement  as  required  in  section 
7004(b)  of  RCRA.  Finally,  the  USEPA 
believes  that  the  St-^se/Tribe  must  show- 
that  it  has  suf.^cient  compliance 
monitoring  and  enforcement  authority 
to  take  specific  action  against  any  ovv'iier 
or  operator  who  fails  to  comply  with  an 
approved  MSWLF  permit  program. 

The  USEPA  Regional  office.",  will 
determine  whether  a  State/Tribe  has 
submitted  an  adequate  program  based 
on  the  interpretation  outlined  above. 
The  USEPA  plans  to  provide  more 
specific  criteria  for  this  evaluation  when 
it  proposes  the  STiR.  The  USEPA 
expects  States/Tribes  to  meet  all  of  these 
requirements  for  all  elements  of  a 
MSWLF  permit  program  before  it  gives 
full  approval  to  a  MSWLF  permit 
program. 

As  provided  in  the  revised  Federal 
Criteria,  the  USEPA's  national  subtitle  D 
standards  took  effect  on  October  9. 
1993.  On  October  1.  1993.  the  USEPA 
published  a  final  ruling  which  modified 
the  effective  date  of  the  kndfill  criteria 
for  certain  classifications  of  landfills  (58 
FR  51536).  Forccridin  small  landfills 
that  accept  less  than  100  tons  of  waste 
per  day,  the  Federal  landfill  criteria  . 
were  not  effective  until  April  9.  1994. 
instead  of  October  9,  1993.  The  exact 
rla.ssifications  of  landfills  and  details  on 
the  effective  date  extensions  are 
contained  in  the  final  rule.  See  58  FR 
51536  (October  1.1993). 


B.  State  of  Ohio 

On  October  9.  1993.  Ohio  submitted 
an  application  to  obtain  a  MSWLF 
program  adequacy  determination.  On 
January  14.  1994,  the  USEPA  published 
a  tentative  determination  of  adequacy 
for  all  portions  of  the  Ohio  program. 
Further  backgroimd  information  on  the 
tentative  determination  of  adequacy 
appears  in  59  FR  2406  (January  14. 
1994). 

The  current  Ohio  regulations, 
contained  in  the  Ohio  Administrative 
Code  (OAC-3745-27).  are  considered 
equivalent  to  the  revised  Federal 
Criteria.  In  it^appliration.  Ohio 
demonstrated  that  the  State's  revised 
permit  program  would  adequately  meet 
all  elements  of  the  revised  P'ederal 
Criteria.  The  USEPA  reviewed  the 
finalized  OEPA  regulations  prior  to 
making  today's  final  determination  of 
program  adequacy.  The  revised  Ohio 
regulations  were  officially  adopted  on 
May  2.  1994.  by  the  Director  of  the  Ohio 
Environmental  Protection  Agency 
(OEPA),  and  the  effective  date  of  the 
requirements  which  fully  incorporate 
the  revised  Federal  Criteria  was  Juno  1. 
1994.  The  USEPA  recognizes  the 
complexity  of  the  rulemaking  process  in 
Ohio,  and  feels  that  an  effective  date  of 
Jime  1, 1994.  for  revised  State  rules 
incorporating  the  Federal  Criteria  is 
adequate.  The  revi.sed  OEPA  regulations 
apply  to  all  existing  units  designated  by 
the  landfill  owner  or  operator,  as  well 
as  all  new  units. 

Along  with  the  tentative 
determination,  the  USEPA  anr.uLinccd 
the  availability  of  the  application  for 
public  comment  and  the  date  of  a  public 
hearing  on  the  application.  A  public 
hearing  was  held  at  the  offices  of  the 
Ohio  Environmental  Protection  Agency 
in  Columbus,  Ohio,  on  March  1,  1994. 

C.  Comments 

The  USEPA  received  public  comment 
concerning  the  tentative  determination 
of  full  program  adequacy  for  Ohio's 
MSWLF  pennit  program.  One 
commenter  suggested  that  the  USFPA 
approve  the  State's  existing 
groundwater  sampling  and  analysis 
procedures  with  regard  to  the  field 
filtration  requirement  currently  set  forth 
in  40  CFR  258.53.  The  revised  Federal 
Criteria  require  unfiltered  groiuuUvater 
samples  to  be  used  in  laboratory 
analysis.  Currently,  Ohio  regulations 
require  sampling  and  analysis 
procedures  which  ensure  monitorin.g 
results  that  provide  an  "accurate 
representation"  of  groundwater  quality. 
Because  this  is  currently  interpreted  to 
require  unfiltered  samples,  the  U.SEPA 
is  approving  ttiis  provision  of  the  State's 
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program.  However,  the  L'SEPA  intends 
to  revisit  this  issue  during  a  proposed 
rulemaking.  If  the  proposed  rulomaking 
upholds  the  ban  on  field  filtering,  Ihc 
State  has  ugr^^od  to  continue  to 
incorporate  ihe  provisions  of  40  CFR 
258.53fb)  into  its  policy  regarding 
groundwater  sampling  and  analysis 
procedures. 

One  commenter  exprossed  concern 
about  the  adequacy  of  OEFA's  MSVVLF 
permit  program  because  it  lacked 
provisions  against  what  the  commenter 
referred  to  as  "strategic  lawsuits  against 
public  participation."  The  commenter 
described  such  lawsuits  as  preventing 
an  individual  or  group  from 
communicating  their  views  to  the 
government  on  public  issues.  The 
revised  Federal  Criteria  require  a  State/ 
Tribe  to  provide  for  public  participation 
in  permit  issuance  and  enforcement  as 
required  in  section  7004(b)  of  RCR.A. 
The  Ohio  MSWLF  permit  program 
provides  three  opportunities  for  public 
involvement  during  the  permitting 
process.  This  process  is  delineated  in 
the  Ohio  Revised  Code(ORC),  section 
3734.05(a)(2)(dHn-  The  Ohio  MSWLF 
program  further  provides  a  verified 
complaint  procedure,  delineated  in  ORG 
section  3745.08,  for  members  of  the 
public  who  are  or  will  be  aggrieved  or 
adversely  affected  by  a  violation  of  the 
Ohio  solid  waste  regulations.  In 
addition,  members  of  the  public  may 
commence  civil  action  against  any 
person,  the  State,  or  a  political 
subdivision  alleged  to  be  in  violation  of 
the  Ohio  regulations  by  utilizing 
citizens'  suit  provisions  delineated  in 
ORC  section  3734.101(A).  It  is  the 
opinion  of  the  USEPA  that  the 
provisions  detailed  above  and  further 
explained  in  Ohio's  application  fulfill 
the  requirements  of  section  7004(b)  of 
RCR.\. 

The  same  commenter  also  expressed 
concern  regarding  the  adequacy  oj 
various  other  aspects  of  the  Ohio 
MSWLF  program,  such  as  staff  and 
financial  resources  for  effective 
implementation,  organizational 
structure  of  the  OEPA  to  support  tne 
program,  and  administrative  costs 
associated  with  the  MSWLF  permitting 
process.  In  its  application  for  program 
approval,  Ohio  described  an 
organizational  structure  with  staffing 
and  financial  resources  that  the  State 
feels  will  be  appropriate  to  effectively 
support  the  permitting  and  enforcement 
activities  associated  with  its  MSWLF 
permitting  program.  The  USEPA  feels 
that  Ohio  demonstrated  that  it  will  be 
able  to  provide  adequate  resources  to 
effectively  administer  and  support  its 
MSWLF  permit  program.  Regarding  the 
administrative  costs  associijted  with  the 


MSWLF  pennitting  process,  (his  issue 
lies  outside  the  scope  of  the  revised 
Federal  Criteria. 

Another  commenter  expressed 
concern  regarding  the  proper 
implementation  of  the  location 
restrictions  for  wetland  areas  contained 
in  the  revised  Federal  Criteria  (40  CFR 
258.12)  by  the  Ohio  MSWLF  permit 
program.  The  commenter  acknowledged 
that  the  Ohio. regulations  incorporating 
the  Federal  Criteria  for  wetlands 
location  restrictions  were  adequate, 
however,  concern  was  expressed 
regarding  implementation  of  this 
provision  in  actual  practice.  The 
commenter  specifically  referenced  a  site 
located  in  Richland  County,  Ohio, 
where  a  permit  is  under  consideration 
by  the  OEPA  for  a  proposed  landfill 
which  is  adjacent  to  the  Fowler  Woods 
State  Nature  Preserve.  A  ])o/tion  of  the 
proposed  site  would  displace  existing 
wetlands  and  be  located  immediately 
adjacent  to  sensitive  wetland  areas  of 
the  nature  preserve  area.  He  referred  to 
the  application  of  the  wetland 
restrictions,  particularly  in  this 
situation,  as  being  arbitrary  and  subject 
to  political  influence.  Another 
commenter  noted  that  the  application  of 
the  wetland  restrictions  in  this  case  is 
inconsistent  with  the  intent  of  the 
revised  Federal  Cne  i.a. 

The  USEPA  agrees  with  the 
commenter's  opinion  that  the  Ohio 
regulations,  as  written,  incorporate  the 
wetland  restrictions  adequately  to 
ensure  compfiance  with  the  wetlands 
restrictions  contained  in  the  revised 
Federal  Criteria  (40  CFR  258.12).  In 
addition,  the  USF.PA  shares  the  concern 
of  the  commenter  that  all  portions  of  the 
revised  Federal  Criteria  are 
implemented  appropriately  and 
uniformly  in  actual  practice.  Since  Ohio 
has  properly  adopted  into  regulation  the 
location  restrictions  for  wetland  ar^  is 
contained  in  the  revised  Federal 
Criteria,  the  USEPA  has  no  reason  to  not 
approve  this  portion  of  the  Ohio 
MSWLF  permit  program.  However. 
Ohio  has  been  formally  advised  of  the 
concerns  of  the  commenter  as  well  ns 
USEPA  regarding  the  proper 
implementation  of  the  location 
re.strictions  for  wetlands. 

Finally,  one  commenter  expres.sed 
concern  with  the  practice  of  allowing 
the  applicant  for  a  .MSWLF  permit  to 
demonstrate  compliance  with  the 
regulations  using  its  own  contractors  or 
consultants.  The  commenter  noted  the 
absence  of  independent  or  State 
controlled  field  analysis  of  reports  and 
data  to  confirm  the  accuracy  of  the 
information.  The  comm.enter  also 
suggested  that  the  State  should  choose 
a  consultant  or  contractor  to  perform  the 


required  demonstrations  of  compliance 
with  the  regulations  for  individual 
MSWLF  permit  applications. 

The  USEPA  shares  the  concern  of  the 
commenter  tliat  all  information  and  data 
submitted  to  the  State  which  serve  to 
support  MSWLF  permitting  decisions  he 
performed  properly  and  accurately.  The 
USEPA  is  aware  of  the  State's  practice 
of  extensively  reviewing  all  submitted 
information  and  data  to  ensure 
compliance  with  all  applicable 
regulations.  It  is  the  opinion  of  the 
USEPA  that  the  procedures  outlined  in 
the  Ohio  application  for  adequacy 
determination  will  support  the  elf»clivc 
implementation  of  the  revised  Federal 
Criteria.  The  issue  of  requiring 
independent  or  State  chosen  conti-ii  lors 
and  consultants  to  provide  data  and 
information  to  support  permitting 
decisions  lies  beyond  the  scope  of  th«" 
revised  Federal  Criteria. 

D.  Decision 

After  reviewing  the  public  commorj'., 
I  conclude  that  Ohio's  application  for 
adequacy  determination  meets  all  of  the 
statutory  and  regulatory  requirements 
established  by  RCRA.  Accordingly,  Ohio 
is  granted  a  determination  of  adequacy 
for  all  portions  of  its  MSWLF  permit 
program. 

Section  4005(a)  of  RCR^A  provides  that 
citizens  may  use  the  citizen  suit 
provisions  of  section  7002  of  RCRA  to 
enforce  the  revised  Federal  Criteria 
independent  of  any  State/Tribal 
enforcement  program.  As  the  USEPA 
explained  in  the  preamble  to  the  final 
revised  Federal  Criteria,  the  USEPA 
expects  that  any  owner  or  operator 
complying  with  the  provisions  in  a 
State/Tribal  program  approved  by  the 
USEPA  should  be  considered  to  be  in 
compliance  with  the  Federal  Criteria 
See  56  FR  50978,  50995  (October  9. 
1991). 

Today's  action  takes  effect  on  the  dale 
of  publication.  The  USEPA  believes  it 
has  good  cause  under  section  553(d)  of 
the  Administrative  Procedures  Act.  5 
U.S.C.  553(d),  to  put  this  action  into 
effect  less  than  30  days  after  publiiation 
in  the  Federal  Register.  All  of  the 
requirements  and  obligations  in  the 
State's  program  are  already  in  effect  «s 
a  matter  of  State  law.  The  USEPA 's 
action  today  does  not  impose  any  nrxv 
requirements  with  which  the  regulated 
community  must  begin  to  comply.  Nor 
do  these  requirements  become 
enforceable  by  the  USEPA  as  Federal 
law.  Consequently,  the  USEPA  finds 
that  it  does  not  need  to  give  notice  prior 
to  making  its  approval  effective. 
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Compliance  With  Executive  Ofd 
12866 


The  Office  of  Management 
has  exempted  this  notice  from 
requirements  of  section  6  of  E 
Order  12866. 


aid 
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Certification  Under  the  Rcgul^torv 
Flexibility  Act 

Pursuant  to  tht;  provisions  o 
605(b).  I  hereby  certif>-  that  thi 
tentative  approval  will  not  h 
significant  impact  on  a  substar  t 
number  of  small  entities.  It  d 
impose  any  new  burdens  on 
entities.  This  propos€»d  notice. 
does  not  require  a  regulatory  fl 
analysis. 

Authority':  This  notice  is  is.sued 
iuithoriiy  of  sections  2002.  4()0S.  a 
of  the  Solid  Waste  Disoosa!  Ar  t.  a^ 
4^  r.S  C.  6912.  6945,  694«>ai( ) 

Dated:  lune  3.  1994 
David  A.  Ullrich, 
Acting  Regional  Adiiiinistmliir. 
I!  K  Do<    94-14283  Filed  fi-l()-94; 
BILLING  CODE  6S60-60-F 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

Public  InforTTta'^cn  Collection 
Requirements  Submitted  to  Office 
Management  and  Budget  for 
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m 


0  1 
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Jlim-  6. 1994. 

The  Federal  Communication 
Commission  has  submitted  the 
following  information  coilecti 
requirements  to  OMB  for  review  .■ 
clearance  imder  the  Paperwork 
Redaction  .Act  of  1980  (44  U.S 

Copies  of  these  submissions 
purchased  from  the  Commissi 
contractor.  International  Tran:> 
Service.  Inc..  2100  M  Street 
140.  Washington.  DC  20037.  (2 
3800.  For  further  information 
submissions  contact  Judy  HoIe\ 
Communications  C'.mimission. 
fj32-0276.  Persons  wishing  to 
on  these  information  collection  ; 
contact  Timothy  Fain.  Office  of 
Management  and  Budget,  room 
NEOB.  Washington,  ENC  20503. 
3y."5-3561. 

Note:  The  tcm.Tiission  has  retjiie 
t'Npeditfd  review  of  these  items  by 
19'>4.  under  the  pro\  isions  of  5  CF! 

OMB  S'linibeT  3060-0563. 

Titlf:  Section  76.915.  Change 
of  calile  o[>erator. 

Actinn:  Extension  of  current! 
.ipprcved  collection. 

hrspondents:  State  or  local 
governments,  and  businesses  oi 
for-profit  (including  small  busi 
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ler  Frequency  of  Response:  On  occasion 

reporting  requirement. 

Estimated  Annual  Burden:  4B5 
responses;  2.39  hours  average  burden 
per  response;  1,111  hours  total  annual 
burden. 

Needs  and  Uses:  Section  76.915  is 
used  to  determine  whether  or  not  a 
cable  television  system  is  subject  to 
5  U.S.C.      effective  competition  and  therefore,  not 
subject  to  rate  regulation  under  the  1992 
Cable  Act.  If  the  collection  of 
information  was  not  conducted  under 
§§  76.915(b)  and  (d).  the  potential  for 
franchise  authority  error  in  determining 
the  presence  of  effective  competition 
would  be  unchecked  and  could  lead  to 
deregulation  of  cable  rates  for  systems 
not  subject  to  effective  competition  in 
contravention  of  the  1992  Cable  Act. 
Franchising  authority  decisions  on 
petitions  for  change  in  status  must  be 
made  within  30  days  after  the  pleading 
cycle  set  for  in  §  76,915{a)  closes. 
Franchising  authorities  must  notifv  the 
Commission  withiiTten  (10)  days  of  anv 
decision  changing  status.  Unless  the 

Commission  receives  an  opposition  to 

— —    such  changes  in  status,  the  decision  will 
become  final  30  days  after  adoption  by 
the  freuichising  authority. 

OMB  Number:  3060-0564. 

Title:  Section  76.924,  Cost  accounting 
of         and  cost  allocation  requirements. 
ew  Action:  Revision  of  a  currently 

approved  collection. 

Respondents:  Businesses  or  other  for- 
profit  (including  small  businesses). 

Frequency  of  Response: 
Recordkeeping  requirement. 

Estimated  Annual  Burden:  30,070 
recordkeepers:  80  hours  average  bLirden 
per  rccordkeeper;  2.405.600  hours  total 
annual  burden. 

Needs  and  I'ses:  The  requirements  of 
this  section  are  applicable  to  cable 
operators  for  which  the  basic  service  tier 
is  regulated  by  local  franchising 
aufhiirities  or  the  Com.mission.  or.  with 
respect  to  a  cable  programming  services 
tier,  for  which  a  complaint  has  been 
filed  with  the  Commission.  The 
requirements  of  this  section  are 
applicable  for  purposes  of  rate 
adjustments  on  account  of  external  costs 
and  for  cost-of-service  showings.  Cable 
operators  shall  maintain  their  accounts 
in  accordance  with  generally  accepted 
accounting  principles,  except  as 
otherwise  directed  by  the  Commission. 
Cable  operators  shall  maintain  accounts 
in  a  manner  that  will  en.abie 
identification  of  appropriate  costs  and 
application  of  the  Commission's  cost 
assignment  and  allocation  procedures, 
to  cost  categories  necessary-  for  rate 
other  adjustments  due  to  changes  in  external 

esses).        costs  and  for  co.st-of-service  showings. 
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Such  categories  shall  be  sufficiently 
detailed  and  supported  to  permit 
verification  and  audit  against  the 
company's  accounting  records.  The 
Commission  determined  that  it  will 
include  a  Second  Further  Notice  of 
Piopo.sed  F^ulemaking  issues  pertaining 
to  what  co.st  accounting  and  cost 
allocation  requirements  it  .should  adopt 
on  a  permanent  basis. 

OMB  Number  3u&0-0.*65. 

Title:  Section  76.944.  Commi-^sion 
review  of  franchising  authority 
decisions  on  rates  for  the  basic  service 
tier  and  associated  equipment. 

Action:  Extension  ot  a  c:arrently 
approved  collection. 

Respondents:  State  or  local 
governments,  business  or  olh(!r  for- 
profit  (including  small  husint:sscs). 

Frequency  of  Response:  On  occasion 
rcjporting  requirement. 

Estimated  Annual  Bdrden:  2.000 
responses;  40  hours  average  burden  per 
response;  80.000  hours  total  aiuiual 
burden. 

Needs  and  Uses:  Section  76.944 
ensures  that  any  participant  at  the 
franchising  authority  level  in  a 
rateniaking  proceeding  may  file  an 
appeal  of  the  franchising  authority's 
decision  with  the  Commission  within 
30  days  of  release  of  t)ie  text  of  the 
franchising  authority  s  decision. 
Oppositions  may  be  filed  within  15  days 
after  the  appeal  is  filed,  and  must  be 
served  on  the  party(ies)  appealing  the 
rate  decision.  Replies  may  be  filed  7 
days  after  the  last  day  for  oppositions 
and  shall  be  served  on  the  party(ies)  to 
the  proceeding.  Commission  review  of 
appeals  is  necessary  to  ensure 
unifonnity  of  interpretation  of  these 
federal  guidelines.  Otherwise,  rulings  bv 
state  or  local  courts  in  different  parts  of 
the  country  could  produce  varying  and 
conflicting  determinations  about 
Section  623  and  the  Commission's  Rules 
wliich  could  frustrate  the  purpose  of 
having  federal  guidelines. 

OMB  Number:  3060-0569. 

Title:  Section  76.975.  Commercial 
leased  access  dispute  resolution. 

/\c/io/j;  Extension  of  a  currently 
approved  collection. 

Respondents:  Individuals  or 
houseliolds.  businesses  or  other  for- 
profit  (including  small  businesses). 

Frequency  of  Responses:  On  occasion 
reporting  requirement. 

Estimated  Annual  Burden:  500 
responses;  8  hours  average  burden  per 
response;  4,000  hours  total  annual 
burden. 

Needs  and  Uses:  Sf^ction  76.975 
provides  that  (1)  any  person  aggrieved 
by  the  failure  or  refusal  of  a  cable 
operator  to  make  commercial  channel 


capacity  available  or  to  charge  rates  for 
such  capacity  may  file  a  petition  for 
relief  with  the  Commission;  (2)  this 
petition  must  state  concisely  the  facts 
constituting  a  violation  of  the  FCC's 
leased  access  rules  and  the  specific  rule 
or  regulation  violated,  and  certify  that 
the  petition  for  relief  was  served  on  the 
cable  operator;  and  (3)  any  petition  for 
relief  must  be  filed  within  60  days  of  the 
alleged  violation.  A  cable  operator 
would  then  have  30  days  from  the  date 
of  filing  the  petition  in  which  to 
respond.  These  requirements  are 
designed  to  assure  that  the  leased  access 
option  brings  about  the  intended 
diversity  of  programming  and 
competition  in  programming  delivery. 
The  information  will  be  reviev.'ed  by 
FCC  staff  to  resolved  access  disputes. 
These  expedited  leased  acjess 
procedures  may  obviate  the  need  for 
oral  rulings  or  other  emergency 
processing  of  leased  access  disputes. 
Fedt-rai  Communications  Commi.wion. 
William  F.  Cafon, 
Acting  Secretory. 

|FR  Dor.  94-14216  Filt'd  (>-l()-04:  8  45  iui-.j 
BILLING  CODE  6712-S1-M 
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FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Mutual-to-Stock  Conversions  of  State 
Nonmember  Savings  Banks 

AGENCY:  Federal  Deposit  Insurance 

Corporation  (FDIC). 

ACTION:  Notice;  request  for  comuu  ats. 


SUMMARY:  As  previously  indicated  in 
Ci)nj;;ressionaI  testimony  and  in  public 
statements,  the  FDIC  has  been  at  work 
on  a  fund;4jnental  review  of  the  process 
by  which  niMfual  thrifts  convert  to  stock 
fonn.  This  request  for  comments  reflects 
Ihat  study.  Ttie  intended  effect  of  this 
notice  is  to  obtain  comments  on  tht; 
suggested  approach  to  resolving 
fundamental  concerns  about  the  curri-nt 
inutuai-to-stock  conversion  process. 
DATES:  Written  comments  must  be 
received  by  the  FDIC  on  or  before 
August  12^1994. 

ADDRESSES:  Written  comments  shall  te 
.•ifldres.sed  to  the  Office  of  the  Executive 
Secretary.  Federal  Deposit  Insurance 
Corporation.  550  17th  Street  NW.. 
Washington.  DC  20429.  Comments  mav 
be  hand-delivered  to  room  F-400.  1776 
F  Street,  NW.,  Washington,  DC.  on 
business  days  between  8:30  a.m.  and  5 
p.m.  (FAX  number:  (202)  898-3338). 
Comments  will  be  available  for 
inspection  in  room  7118,  550  17th 
Street.  NW..  Washington,  DC  between  9 
a.m.  and  4:30  p.m.  on  business  (!a\s. 


FOR  FURTHER  INFORMATION  COMTACT: 
Robert  H.  Hartheimer,  Acting  Director. 
Division  of  Resolutions  (202/898-8789), 
John  G.  Finneran,  Jr.,  Acting  Deputy 
General  Counsel,  Legal  Division  (202/ 
898-3766).  Robert  F.  Miailovich. 
Associate  Director,  Division  of 
Supervision  (202/898-6918),  Robert  W. 
Walsh,  Manager,  Planning  and  Program 
Development  Section,  Division  of 
Super\ision  (202/898-6911),  Joseph  A. 
DiNuzzo,  Counsel,  Legal  Division  (202/ 
898-7349),  Federal  Deposit  Insurance 
Corporation,  Washington.  DC  20429. 

Si;PPLEMENTARY  INFORMATION: 
Historical  Background 

Mutual  savings  institutions  were 
founded  to  fill  gaps  in  the  market— and 
for  a  social  purpose.  Commercial  banks 
have  not  always  welcomed  retail 
customers  as  either  depositors  or 
borrowers.  Mutual  savings  banks  were 
in  many  respects  charitable 
organizations  designed  to  encourage  and 
facilitate  thrift  on  the  part  of  urban 
wage-earners.  Their  trustees  were  self- 
perpetuating  groups  of  leading  citizens, 
some  of  whom  may  have  contributed 
the  capital  to  establish  the  bank  in  the 
first  place,  who  took  no  fees  and  did  no 
business  with  the  bank.  Saving.s  ami 
loan  associations  were  essentially 
cooperatives.  One  became  a  "member" 
in  order  to  save — in  order  ever.tually  to 
borrow  the  money  to  build  a  home. 
There  were  limitations  on  the  ability  to 
withdraw  one's  funds.  The  right  to  be 
the  next  borrower,  when  enough  funds 
had  accumulated,  was  often  decided  by 
lot.  Trustees  were  elected  bv  the 
members— and  in  the  early  days 
members  were  required  to  attend 
meetings  and  take  their  turn  as  officers. 
The  notion  of  "self-help"  motivated 
both  Forts  of  formations.  At  one  time, 
people  spoke  of  the  spread  of  these 
institutions  as  a  "movenuuit.  ' 

As  a  legacy  of  that  tradition,  today 
there  are  approximately  1,100  mutuals 
in  the  United  States,  (fen  years  ago 
there  were  about  2.500.  five  years  ago 
1 ,775  )  From  time  to  time,  one  or 
another  of  them  desires  to  convert  to 
stock  fonn.  It  may  be  that  they  need 
more  capital — in  some  rases  on  an 
urgent  basis.  It  may  be  that  they  see 
expansion  opportunities  and  need  .t 
currency  (stock)  with  which  to  acquire. 
For  many  small  institutions,  it  makes 
sense  to  join  a  larg«-r  organization,  .ind 
they  often  need  to  convert  to  be  able  to 
do  so.  Based  on  our  own  research  and 
analysis,  as  well  as  published  cases, 
there  is  also  little  question  that  some 
institutions  have  converted  primarilv  to 
enrich  those  who  controlled  them. 


The  existing  form  of  transaction  by 
which  both  federal  and  state  mutuals 
convert  was  developed  by  the  Federal 
Home  Loan  Bank  Board  ("PHLBB"')  in 
1974.  What  happens,  essentially,  is  that 
the  mutual  sells  itself,  for  cash,  to 
whoever  buys  its  newly  issued  stock. 
Various  categories  of  potential 
purchasers  get  priority.  In  general, 
depositors  stand  at  the  head  of  the  line. 
To  the  extent  depositors  and  others  with 
priority  rights  do  not  subscribe  for 
stock,  an  attempt  is  made  to  sell  it 
locally.  If  stock  is  still  left  over,  if  is  sold 
to  investors  with  no  particular 
connection  to  the  converting  institution. 

The  FHLBB  was  conscious,  when  it 
first  wrote  rules  for  conversions,  that 
there  might  be  value  to  the  right  to 
subscribe  for  stock  in  a  a)nversion.  For 
example,  if  a  mutual  with  $100  million 
of  net  worth  raised  only  $20  million  of 
new  capital  in  converting,  whoever  got 
to  buy  the  stock  would  have  a  claim  on 
SI  20  million  of  net  worth.  In  such  a 
situation,  the  stock  would  almost 
certainly  be  worth  much  more  than  the 
buyers  had  paid  for  it.  For  about  a  \Rar. 
in  the  early  '70s.  the  FHLBB  tot)k  the 
view  that  rights  to  buy  stock  in  a 
converting  institution  should  be 
distributed  to  its  depositors,  who  cuuiii 
either  exercise  and  become  oumers  or 
sell  the  rights  for  their  intrinsic  value. 

The  FHLBB  subsequently  ab.Tndoned 
this  approach,  however,  primarily  out  of 
concern  that  depositors  would  shift 
funds  from  association  to  association, 
hoping  to  capture  the  intrinsic  value  of 
the  rights  when  the  conversion 
occurred — and  on  a  scale  that  could  hv 
destabilizing.  At  the  same  time,  it 
adopted  the  current  approach,  whif  h* 
included  an  "'appraLsal "  requirenienf. 
providing  that  a  converting  institution 
issue  and  sell  its  capital  stock  at  a  total 
price  equal  to  the  estimated  pro  fnrnm 
vfilue  of  such  stock  in  the  ccmvrrted 
institution. 

Because  of  moratoria  imposed  in  n<7.« 
and  1974,  the  existing  form  of 
transaction  was  not  tested  in  great 
numbers  until  the  SOs.  At  that  poiiil.  if 
worked  quite  well,  bucause  many 
converting  institutions  had  little  net 
worth  or  economic  value,  and  the 
market  was  extremely  wary  even  of 
thrise  that  did.  I>!posilors  and  other 
investors  who  subscribed  forstot  k  pot 
securities  with  a  market  value 
approximately  equal  to  what  they  paid 
for  tliem. 

Problems  With  the  Existing  Process 

In  the  last  two-plus  years,  as  non- 
viable in.stitutions  h.ive  been  closed  ai.d 
the  in<!u.->try  has  returned  to  healfh.  the 
existing  fonn  of  transaction  has 
dfli\  ereti  windfalls  to  those  who 
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subscribed.  In  the  more  th 
standard  conversions  in 
the  trading  price  at  the  end 
day  has  exceeded  the 
by.  on  average,  26%.  In  40 
this  price  increase  (the  "poj 
exceeded  30%;  in  6  instances 
exceeded  50%. 

As  it  has  become  obvious 
familiar  with  the  process 
stock  in  a  conversion  is  an 
make  money,  a  class  of ' 
depositors"  has  emerged — 
individuals  and  investment 
partnerships  with  $50  to  S5 
at  literally  hundreds  of  mut 
the  country.  Investment 
active  in  the  conversion 
that  there  are  perhaps  500  Ic 
professional  depositors,  and 
can  take  the  account  list  of 
mutual  in  the  nation  and 
hundreds  of  names  at  sight, 
professional  depositors  buy 
maximum  amount  of  stock  ; 
and  consequently  the  overw 
majority  of  the  stock  issued 
everv'  conversion.  Market 
have  told  us  that  in  a  typica 
conversion,  less  than  5%  of 
participate  at  all — and  that  t 
of  them  are  professionals  or 

Giving  depositors  the  o^ 
subscribe  for  stock  has  not 
broad  distribution  of  stock  a 
The  vast  majority  of  depos 
mutual  savings  institutions 
savings  there  precisely 
risk-averse.  They  are  likely 
ignore  or  discard  the  offerin 
The  money  they  keep  in  a  sa 
institution  has  been  put  asid 
retirement,  or  for  emergenci^ 
down  payment  on  first  huu 
cannot  be  invested  in  an  init 
offering.  They  do  not  partici 
existing  conversion  process 
benefit  them  at  all. 

As  it  has  become  obvious 
who  understands  the  proces 
stock  of  convening  instituti 
trades  up  sharply  on  the  first 
issue,  those  who  control  mu 
institutions  have  become  mo 
more  interested  in  convertin 
and  even  non-executive 
been  awarded  free  stock  and 
the  subscription  price).  Emp 
Ownership  Plans  ('ESOPs") 
created  and  given  priority  in 
stock.  These  and  other  dev 
resulted  in  substantial  transfi 

As  it  has  become  clear  that 
conversions  would  be  ov 
the  "allocation"  process  has 
been  subject  to  abuse.  For 
have  been  told  that  in  transac  t 
where  allocations  were  likely 
based  on  size  of  deposit  beca  i 
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expected  oversubscription,  insiders  and 
others  in  a  position  to  know  the  relevant 
record  date  have  been  able  to  transfer 
large  amounts  of  money  into  their 
accounts  on  that  single  day.  Where  the 
right  to  subscribe  has  been  limited  to 
long-term  depositors,  or  depositors  with 
local  addresses,  we  are  told  that 
professionals  are  sometimes  able  to 
persuade  other  depositors  to  "front"  for 
them  (despite  rules  to  the  contrary). 

Problems  With  Appraisals 

As  market  valuation  of  thrifts  has 
risen  (and  as  conversions  have  come  to 
be  oversubscribed,  with  stocks  generally 
trading  up),  the  integrity  of  the  appraisal 
process  has  been  compromised.  The 
FDIC's  experience  with  appraisals  is 
that  they  typically  follow  a  certain 
pattern.  A  "peer  group"  of  stock  savings 
institutions  is  identified.  (How  they 
were  selected  out  of  the  much  larger 
universe  of  potential  "peers"  tvpically 
is  not  well  explained.)  The  peer  group 
market/book  ratio  is  calculated.  It  is 
then  stated  that  the  converting 
institution  should  be  valued  (on  a  pro 
forma  basis)  at  a  discount  from  that 
ratio.  Two  reasons  for  this  are  typically 
given.  The  first  is  that  the  converting 
mutual  is  actually  inferior  to  the  peer 
group — which  raises  the  question,  why 
were  they  chosen  as  peers  in  the  first 
place.  The  second,  discussed  below,  is 
the  need  for  a  "new  issue  discount." 
(Price/earnings  ratios  are  also 
calculated,  but  there  is  rarely  a  cogent 
analysis  of  the  converting  institution's 
earnings  potential  once  it  appropriately 
deploys  its  new  capital.) 

At  March  31,  1994.  the  thrift  industry- 
average  market/book  ratio  was  99%  and 
the  median  was  95%.  (At  year-end  1993. 
those  figures  were  five  percentage 
points  higher,  a  year  before  that  15 
percentage  points  lower.)  The  market 
tends  to  value  recently  converted 
institutions  below  the  industry 
average — primarily,  in  our  judgment. 
because  the  return  on  a  nc%vly  converted 
institution's  book,  or  capital,  will  he  low 
by  industry  standards  until  it  is  able  to 
leverage  the  new  capita!  it  raises  in  the 
conversion.  During  1992  and  1993  as  a 
whole,  the  average  market/book  ratio  of 
a  newly  converted  institution,  at  the  end 
of  the  first  day  of  trading,  was  72%.  To 
meet  the  "appraisal"  requirement  that 
an  institution's  stock  trade  at  what  it 
was  sold  for  in  a  situation  where  a  72% 
market/book  ratio  was  a  reasonable 
expectation,  a  mutual  would  have  to 
more  than  triple  its  capital  base.  To  be 
precise,  a  mutual  with  a  SlOO  million 
net  worth  would  need  to  raise  S257 
million  (ignoring  expenses  and  the 
effects  of  establishing  an  ESOP  or  a 
management  retention  plan),  since  72% 


of  $357  million  (the  resulting  book 
value)  equals  $257.  It  is  extremely  hard 
for  a  company  in  a  highly  competitive 
industry  prudently  to  employ  that  much 
new  capital. 

What  appraisal  firms  did,  in  1992  and 
1993,  was  to  "appraise"  converted 
institutions  on  average  at  57%  of  book. 
They  did  this  despite  the  fact  that,  on 
average,  these  institutions  traded  up  the 
first  day  by  26%. 

Appraisers'  principal  rationalization 
for  this  discrepancy  has  been  that,  in  the 
context  of  an  initial  public  offering,  a 
"new  issue  discount"  is  required.  While 
it  is  certainly  true  that  it  is  dilTicuit  to 
bring  a  company  public  without  pricing 
the  shares  at  a  level  that  stimulates 
unfilled  demand — resulting  in  a 
"pop" — we  question  the  magnitude 
required  in  an  environment  v^  here 
virtually  all  conversions  are  trading  up. 
In  some  circumstances,  the  need  for  a 
"new  issue  discount"  has  been  asserted 
in  appraisal  updates  issued  after  the  end 
of  the  subscription  period,  and  in  the 
face  of  100-300%  oversubscriptions.  We 
would  also  obser\'e  that  the  literal 
language  of  the  OTS  regulations  and 
guidelines  on  conversion  appraisals 
does  not  allow  for  a  market  discount. 
The  question  to  be  answered  is;  how 
much  stock  has  to  be  sold  to  eliminate 
any  "pop"? 

We  suspect  that  the  practices  we 
describe  developed  over  time  as 
appraisers,  and  mutuals  and  their 
advisers,  attempted  to  deal  in  good  ftiith 
with  the  inherent  contradictious  nf.  on 
the  one  hand,  a  form  of  transaction 
perfectly  suited  to  institutions  on  the 
brink  of  failure,  or  which  the  market 
feared,  and.  on  the  other,  a  thrift 
industry  that  has  returned  to  health. 

As  a  footnote  to  the  conversions  of  the 
80's.  it  is  worth  obser\ing  that  n.aav 
institutions  which  emerged  with  very 
high  capital  ratios  were  so  anxious  to 
earn  a  good  return  for  their  new. 
demanding  stockholders,  that  thev  grew 
their  balance  sheets  more  quickly  than 
they  should  have  and  took  risks  thev 
did  not  fully  understand.  A  total  of  77 
New  England  savings  banks  converted 
in  the  years  1984  through  1989:  these 
transactions  increased  their  weighted 
average  capital  ratio  to  15.2%  from 
6.6%;  16  of  them  (or  21%)  subsequently 
failed.'  In  addition,  the  rush  bv 
converted  institutions  to  increase  assets 
quickly  tended  to  reduce  credit 
standards  throughout  the  market, 
imperiling  other  institutions. 


'  "l.'nder.'.tanding  thfi  Experitjiicp  of  C;onv'-rrt>(i 
New  Hnglnnd  Savings  Ba.nks."  Ef  lIps  jiui  OKette. 
FD1C(199J) 


Federal  Register  /  Vol.  59,  No.  112  /  Monday.  June  13.  1994  /  Notices 


30359 


Changing  the  Process 

What  this  history  demonstratos  is  the 
need  for  fundamental  change: 

•  The  "appraisal"  process  puts  the 
government  in  the  awkward  position  of 
substituting  its  judgement  for  that  of  the 
market... 

•  .  .  .  and  forces  most  converting 
institutions  to  raise  far  more  capital 
than  they  can  prudently  deploy... 

•  ...  but  still  fails  to  eliminate 
windfalls. 

•  This  has  put  well-intended 
individuals  involved  in  more  than  a  few 
conversions  in  the  ethically 
uncomfortable  position  of  pretending 
the  appraisal  requirement  is  met  when 
they  know  it  isn't. 

•  The  required  form  of  transaction 
transfers  the  existing  value  of  the 
mutual  to  a  small  group  of  individuals 
with  the  cash,  sophistication  and  risk 
appetite  to  buy  the  stock. 

•  Because  value  is  being  "given 
away,"  the  process  invites  insider 
abuse.  And  because  the  value  has  to  go 
somewhere,  the  ingenuity  of  market 
participants  eventually  frustrates 
attempts  to  eliminate  the  problem. 

We  share  with  others  a  desire  to 
address  problems  arising  under  the 
existing  rules.  We  do  not  in  any  way 
want  to  prevent  valid  conversions  from 
taking  place — nor  encourage 
conversions  that  fail  to  meet  a  valid 
business  need.  We  also  desire  that  our 
handling  of  conversions  be  generally 
consistent  with  that  of  the  OTS. 

For  these  reasons  we  are  publishing 
elsewhere  in  this  issue  of  the  Federal 
Register  a  proposed  rule  which:  (a) 
reaffirms  our  intention  to  review 
conversion  applications  submitted  by 
state-chartered  nonmember  insured 
savings  banks  (and  applications  for 
insurance  from  newly  established 
associations  to  be  owned  by  mutual 
holding  companies),  and  fb)  explicitly 
establishes  certain  criteria  whi;.Ii  are 
comparable  to  those  of  the  OTS. 

At  the  same  time,  we  feel  it  is  only 
fair  to  put  the  public  on  notice  that  we 
believe  it  may  be  difficult  for  a  healthy 
mutual  to  develop  a  sound  business 
plan  while  raising  enough  new  capital 
to  receive  a  valid  appraisal. 

The  noted  investment  manager,  Peter 
Lynch,  describes  this  problem,  and  the 
existing  form  of  conversion  generallv.  in 
graphic  terms.  Buying  stock  in  a 
converting  mutual,  he  writes,  is  like 
going  to  an  automobile  dealer  to  buy  a 
car,  giving  him  a  check  for  the  purchase 
price,  and  discovering  on  the  way  home 
that  the  dealer  has  put  your  check  in  the 
glove  compartment  of  the  car.  Unless 
the  car  is  an  extraordinary  lemon,  this 
IS  bound  to  be  a  good  deal.  And 


increasing  the  size  of  the  check— which 
is  what  "disciplining  the  appraisal 
process"  amounts  to — woni  make  it 
stop  being  a  cood  deal. 

It  is  possible  that  the  recent  OTS 
amendments  (and  the  requirements  in 
the  FDIC  proposed  rule  mentioned 
above)  which  aim  to  give  long-term, 
local  depositors  more  rights— but  within 
the  framework  of  the  existing  form  of 
transaction — may  produce  similarly 
frustrating  results.  As  noted  earlier, 
"real"  depositors  are  not  going  to 
benefit,  no  matter  what  priorities  they 
receive,  because  "real"  depositors  still 
may  not  subscribe  in  significant 
numbers. 

We  believe  that  "insider  abuse," 
which  is  the  focus  of  much  recent 
discussion  and  of  several  of  the  OTS 
amendments  and  the  requirements  of 
the  FDIC  proposed  rule,  is  only  a  piece 
of  the  problem.  In  one  recent 
conversion,  for  example,  slate 
authorities  forced  the  institution  to 
rescind  stock  grants  which  would  have 
benefited  insiders  by  approximatelv  $40 
million. 

This  was  laudable.  But  the  "pop"  in 
the  price  of  the  converted  institutions 
shares  benefited  tliose  who  subscribed 
by  more  than  S200  million  on  the  first 
day  of  trading  and  by  S275  million  after 
one  month's  trading.  All  who  had  their 
subscriptions  filled  were  depositors— 
but  only  S^o  of  all  depositors 
subscribed.  We  question  whether  it  can 
be  an  adequate  response  to  the  trustees' 
fiduciary  duty  to  deliver  that  much 
value  to  the  tiny  fraction  of  a  mutual 
institution's  depositors  with  the 
capacity  to  fine  up  and  collect  it. 

We  continue  to  believe — as  stated  in 
testimony  before  the  Congressional 
Banking  Committees — that  the 
conversion  process  is  fundamentaliy 
fiawcd.  Thus,  in  addition  to  the 
proposed  rule  published  elsewhere  in 
this  issue  of  the  Federal  Register  {which 
*  is  intended  to  address  concerns  within 
the  existing  mutual-to-stock  conversion 
framework)  we  also  are  issuing  this 
request  for  comments  seeking  views  on 
an  approach  which  might  address  the 
basic  flaws  in  the  existing  s»:!)»>ine. 

The  (Misguided)  Question  of 
"Ownership" 

The  most  vexing  question  facing 
everyone  who  has  ever  dealt  with 
mufual-to-stock  conversions  is:  "Who 
owns  mutuals?"  That  may  be  the  v.rong 
way  to  ask  tlie  question.  As  indicated 
earlier,  mutuals  were  originally  closer  to 
charities  or  community  organiz^itions 
than  to  commercial  enterprises.  As  a  by- 
product of  doing  what  they  were 
founded  to  do,  they  have  accumulated 
n(!t  worth.  The  trustees  hold  th.it  value 


in  trust.  The  right  question  more  likely 
should  be:  "If  the  trustees  deride  to 
convert,  to  whom  should  that  value  be 
delivered?" 

We  believe  there  are  two  ways  to 
answer  the  question:  leaving  it  to  the 
trustees  in  the  reasonable  exercise  of 
their  fiduciary  duty,  or  legislation. 

Leaving  the  decision  to  the  trustees  is 
logical,  but  may  be  impractical.  The  best 
argument  in  favor  of  this  approach  is 
that  the  history  and  circumstances  of 
institutions  vary,  that  boards  axe 
designed  to  balance  competing  interests 
and  considerations,  that  existing  law 
should  be  adequate  to  pre\ent  abuse, 
and  that  the  government  should  not 
interfere  imless  it  has  to.  As  different 
boards  of  trustees  WTestle  with  the 
issues,  a  consensus  should  tend  lo 
emerge. 

The  argument  against  leaving  the 
decision  to  the  trustees  is  twofold. 
Taking  the  positive  view  of  such  boards, 
it  places  an  unfair  burden  on  them  and 
their  institutions.  They  will  be  lobbied 
by  potential  claimants.  Someone  will 
object  to  whatever  decision  they  make. 
Taking  the  skeptical  view— and'  there  is 
no  question  that  some  boards  have 
interpreted  their  fiduciary 
responsibilities  rather  loosely— leaving 
the  decision  to  the  trustees  is  unwise  " 
The  FDIC  will  in  the  end  have  to 
expond  significant  resources  providing 
infoimal  guidance  to  the  conscientious 
and  making  sure  that  trustees' 
deternaiiations  are  reasonable. 

Some  could  well  believe  that  the 
prefer;.bie  way  to  answer  the  questicui  of 
"to  ^.^|J'I^1  the  value  should  be 
deli\  ered"  would  be  legislation.  In  f;tct. 
the  main  purpose  of  this  notice  and 
ri?qu;  -,1  fur  comments  is  to  solicit  views 
fron:  i:ic  public  on  a  legislative  proposal 
thai  ih.j  FDIC  could  prepare  and  present 
to  the  appropriate  legislative  body{ies). 
Lt.gi.laticn  cuild  take  the  form  of  state 
I.-.W.  tnrn^:(4h  whuh  each  state  would 
decide  the  que.stion  for  ihe  mutual 
bai.ks  it  ch.irtcrs  |or  has  chartered),  ur 
fcdnnl  legislation,  through  which  the 
Congress  decides  the  issue  on  a 
nationwide  basis.  Uniformity  argues  for 
ferier^tl  legislation,  hat  questions  of 
federal  pn  emption  of  state  law  would 
have  to  be  ronsid*  r»*d. 

If  frdert;!  le'gislation  is  decided  upon, 
the  Congress  Lould  either  establish  in 
the  statute  explicit  value-distribution 
rights  or  authorize  the  appropriate 
federal  agency  (presumably,  the  FDIC 
for  state  savings  banks  and  the  OTS  for 
federal  and  state  savings  associations)  to 
determine  to  whom  the  value  of  the 
mutual  institution  should  In;  delivfn.'d. 
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Who  Should  Get  the  Value? 

We  are  aware  of  at  least  se  i 
(in  no  particular  order)  whicfi 
a  claim  to  a  mutual's  value 

(1)  Depositors. 

(2)  Othdr  creditors,  includ 
of  subordinated  debt. 

{.3}  Borrowers. 

(4)  Employees — whether  t 
medium  of  an  ESOP,  which 
shares  in  the  conversion,  or 
arrangements  designed  for  s 
management. 

(5)  Trustees. 

(6)  The  Bank  Insurance  Fu 
Savings  Association  Insuran 
the  U.S.  Treasury-  or  the  rele 
government. 

(7)  Charitable  organizati 
serving  the  community  and 
which  the  converting  institui  i 
originally  founded. 

The  question  of  who  recei 
value  is  primarily  a  political 
Accordingly,  we  do  not  bel 
should  be  the  one  to  decide 
(or  other)  claimants.  We  hav( 
supervisory  interest  in  seein 
question  answered,  however 
answered  in  a  way  that  is 
to  be  sensible  and  fair.'  To 
following  comments  are  inte 
focus  public  discussion  of  th 

Taking  each  of  the  seven  p 
turn,  we  believe  that  at  least 
value  will  have  to  go  to  depo 
Although  the  law  of  many 
that  they  are  not  "owners"  o 
institutions  in  the  classic 
term,  and,  at  least  since  the 
the  FDIC,  they  have  not  born 
significant  risk,  they  have  su 
institution  with  its  resources 
many  cases  have  a  vote  on 
Although  we  have  scant  sym 
those  professional  depositors 
opened  small  accounts  in  the 
expectation  of  large  windfalls 
whose  hopes  would  be  disap  i 
the  reforms  we  propose,  it  is 
the  case  that  some  depositois 
types  have  known  that  conv 
a  possibility,  and  in  a  sense 
"bargained  for"  at  least  some 
the  value  of  the  institution.  T 
existing  OTS  regulations  and 
states'  laws  give  savings  and 
association  depositors  pref( 
subscribing  for  stock  may  not 
entitlement,  but  it  has  probab 
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'  Pending  a  legislative  determinatioil  of  this 
questio.n.  we  also  have  a  supervisory  i  iteresl  in 
ensuring  that  the  boards  of  mutual  ins  itutions 
fulfill  their  fiduciary  duties  in  preserv  ng  thfi  value 
of  the  institution.  Accordingly,  the  FE)|C  will 
continue  to  review  proposed  conver 
transactions  of  state  mutual  savings  batiks  and  take 
appropriate  action  where  the  transacti|n  raises 
fiduciary  concerns. 
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an  expectation — which  will  probably 
have  to  be  satisfied  to  some  degree. 

Among  depositors,  there  are  questions 
of  allocation:  by  size,  by  tenure,  by 
address.  What  is  theoretically  desirable 
is  often  beyond  the  scope  of  the 
converting  institution's  data  processing 
systems.  Attempts  to  favor  "local" 
depositors  can  be  firustrated  in  various 
ways.  There  is  also  the  question  of 
record  date — and  the  problem  of  long- 
term  depositors  who  unwittingly  close 
their  accounts  shortly  before  the  record 
date.  Our  current  inclination  would  be 
to  make  the  record  date  fairly  recent  (as 
a  convenience)  and  to  award  one  share 
of  the  aggregate  value  going  to 
depositors  for  each  year  that  each 
account  has  been  open.  We  expect  that 
allocating  shares  to  accounts  closed 
prior  to  the  record  date,  while 
theoretically  equitable,  would  prove 
impractical. 

In  contrast  to  depositors,  creditors  are 
uninsured  and  do  take  risk — especially 
since  the  adoption  of  federal  depositor 
preference.  On  the  other  hand,  most 
creditors  have  that  status  as  an  incident 
of  some  other  relationship — e.g.,  as  a 
supplier  of  goods  and  services — and 
would  be  surprised  (if  delighted)  to 
discover  that  it  gave  them  any  claim  on 
the  value  of  the  institution,  We  would 
therefore  expect  a  consensus  to  emerge 
favoring  their  exclusion. 

The  argument  for  giving  debtholders 
part  of  the  value  is  stronger.  They  have 
the  position  they  do  because  of  a 
conscious  financial  transaction.  In  most 
cases,  such  debt  is  subordinated  and 
does  represent  capital.  Debtholders, 
while  subordinating  themselves  to 
depositors  for  a  higher  rate  of  return, 
did  not  "bargain  for"  any  share  of  the 
mutual's  net  worth — but  neither  did 
most  depositors.  Were  it  to  be 
established  that  subordinated 
debtholders  were  entitled  to  a  share  of 
the  value,  it  might  make  it  slightly 
easier  for  small  mutuals  to  raise  debt 
capital,  which  has  appeal  from  a  safety 
and  soundness  standpoint.  As  an 
equitable  approach  and  from  our 
perspective  as  insurer,  we  would  favor 
giving  debtholders  some  of  the  value  of 
a  converting  institution,  and  we  would 
not  expect  such  a  decision  to  strike 
people  as  unreasonable  or  unfair. 

If  such  a  decision  is  made,  we  believe 
the  most  feasible  method  of  allocation  is 
by  size  of  holding,  with  debtholders  as 
a  whole  receiving  a  share  of  the  value 
going  to  debtholders  and  depositors 
combined  that  is  proportionate  to  debt's 
share  of  the  institution's  combined 
liability  to  depositors  and  debtholders. 
The  length  of  time  the  debt  has  been 
outstanding,  or  in  any  particular 
holder's  hands  in  the  case  of  tradable 


debt,  should  not,  in  our  judgement,  have 
bearing. 

Federal  Home  Loan  Bank  advances 
are  an  important  part  of  the  liability 
structure  of  many  banks.  The  question 
arises:  if  other  debtholders  should 
receive  some  of  the  value  of  a 
converting  institution,  why  not  the 
relevant  Federal  Home  Loan  Bank?  We 
believe  there  is  a  good  reason  for 
excluding  them:  the  fact  that  advances 
are  fully  secured,  making  the  Banks 
effectively  senior  to  depositors. 

Although  borrowers  are  technicaliv 
"members"  of  some  mutual  savings 
institutions,  we  believe  most  borrowers 
think  of  the  institution  as  having  a  claim 
on  them,  rather  than  the  reverse.  During 
that  period  when  they  are  borrowers, 
they  are  in  fact  already  receiving  a 
benefit.  Borrowers  are  typically  required 
to  open  deposit  accounts  as  well. 
Finally,  borrowers'  loans  can  be,  and 
often  are.  sold  to  third  parties; 
distinguishing  their  rights  from  those  of 
borrowers  whose  loans  have  not  been 
sold  would  present  formidable  legal  and 
logistical  challenges.  For  all  these 
reasons,  we  do  not  believe  the 
consensus  would  be  to  give  them  a 
claim,  as  borrowers,  on  the  value  being 
transferred. 

We  would  point  out.  however,  that  at 
least  some  knowledgeable  observers 
view  the  rights  of  depositors  to  a  share 
of  the  converting  institution's  value  as 
not  really  that  much  stronger  than  those 
of  borrowers.  The  vast  majority  of  both 
groups  do  business  with  mutuals  on  an 
arras-length  basis,  at  market  terms,  at  no 
significant  risk,  and  with  no  expectation 
of  a  windfall.  In  the  view  of  some 
observers,  it  is  only  the  absence  of  any 
other  "owners,"  the  fact  that  depositors 
turn  up  on  the  side  of  the  balance  sheet 
where  stockholders  would  be  if  there 
were  any,  and  the  practice  of  treating 
depositors  as  stand-ins  for  owners  that 
give  depositors  the  presumption  of  a 
right  to  receive  value. 

Rewarding  Employees  and  Managers 

It  is  sometimes  said  that  managers — 
and  to  a  lesser  degree  employees — of 
mutual  institutions  enjoy  more  job 
security  and  a  less  demanding  work 
environment  that  their  counterparts  at 
organizations  subject  to  stockholder 
discipline,  but  are  in  turn  less  well 
compensated.  Conversion  changes  their 
situation.  Some  argue  that  these 
considerations — and  years  of  loyal 
service — entitle  managers  to  a  share  of  . 
the  value.  The  opposing  view  is  that 
managers  of  mutuals  chose  to  work 
there  and  "bargained  for"  whatever  pay 
they  got. 

Wo  understand  both  sets  of 
arguments.  The  no-entitlement  view,  if 
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we  can  call  if  that,  has  logical  purity. 
The  view  that  managers  deserv  e  part  of 
the  value  has  emotional  appeal, 
especially  when  they  have  spent 
decades  at  the  converting  institution. 
The  issue  of  appropriate  treatment  of 
long-serving  employees  is  a  good 
example  of  the  essentially  political 
nature  of  the  value-distribution 
question. 

Were  we  required  to  decide  this  issue 
without  legislative  guidance,  we  would 
prefer  to  see  all  benefits  to  employees  of 
insured  institutions  be  delivered  as 
compensation.  We  would  certainly 
endorse  the  creation  of  an  ESOP 
immediately  after  conversion.  If  the 
conversion  process  has  entailed  extra 
effort  on  the  part  of  some  (or  all) 
employees,  they  may  be  entitled  to 
bonuses.  And  if  conversion  entails  a 
radical  reduction  in  job  security,  it  may 
be  appropriate  to  adopt  a  severance 
policy  consistent  with  standard  industry 
practice  for  stock  institutions. 

Focussing  on  the  top  few  executives 
and  non-executive  trustees,  it  is 
certainly  the  case  that  their  jobs  become 
harder  and  less  secure  following 
conversion.  They  may  be  entitled  to 
significant  raises.  It  may  be  appropriate 
for  a  few  senior  executives  to  receive 
emplo>Tnent  contracts.  Again,  all  such 
.steps  should  be  evaluated  within  the 
context  of  "cornpens.ttion."  We  believe 
that  for  individuals  who  control  the 
conversion  transaction  to  lay  any  claim, 
in  their  capacity  as  managers  and 
trustees,  to  a  portion  of  the  value  being 
transferred  creates  a  conflict  of  interest. 

It  is  currently  common  practice  for 
converting  institutions  to  create  slock 
option  plans.  We  believe  it  is 
appropriate  for  stock  institutions  to 
have  incentive  compensation  plans  of 
this  type.  As  indicated  in  the  FDIC 
proposed  piIp  mentioned  above,  we 
agree  with  the  OTS  that  such  plans 
should,  at  the  ear':"st,  be  adopted  at  the 
first  stockholders'  nT^vting  following 
conversion  and  that  the  exercise  price 
for  any  such  optio.^s  .should  be  set  at 
that  time,  rather  than  being  based  on  the 
conversion  price.  The  latter  practice, 
which  had  been  common,  gave  those 
who  controlled  the  transaction  an 
incentive  to  underprice  the  shares,  and 
masked  transfers  of  value  to  those 
executives  receiving  options,  which,  if 
properly  measured,  and  viewed  as 
compensation,  would  have  been 
deemed  excessive. 

A  "Government"  Sharfy 

Several  individuals  and  organizations 
have  suggested  that  a  share  of  the 
existing  value  of  coiverting  mutuals 
should  go  to  one  of  the  di  posit 
insurance  funds,  or  to  tjic  U.S.  Treasurv. 
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or  to  the  government  of  the  state  which 
chartered  the  institution.  We  are 
uncomfortable  with  the  first  suggestion. 
Converting  institutions  have  been 
paying  premiums,  just  as  stock 
institutions  have.  No  one  would  lay 
claim  to  a  portion  of  the  latter's  net 
worth.  The  FDIC  should  not  do  so  with 
regard  to  mutuals. 

Some  have  advanced  the  argument — 
based  on  the  cost  of  the  savings  and 
loan  crisis — that  taxpayers  generally, 
through  the  medium  of  the  Treasury, 
should  get  a  portion  of  the  value  that 
conversion  releases.  As  a  fairness 
matter,  we  believe  this  argument  is 
flawed:  Institutions  now  converting 
have  not  failed,  and  have  not  cost 
taxpayers  anything.  Most  state  savings 
banks,  whose  conversions  fall  under  our 
jurisdiction,  are  insured  by  the  Bank 
Insurance  Fund,  which  taxpayers  have 
not  had  to  support. 

Another  argument  for  conveying  the 
value  of  converting  mutuals  to  the 
government— whether  state  or  federal- 
is  that  "no  one  owns  them,"  and  that 
the  fairest  course  is  therefore  to  avoid 
giving  the  value  to  anyone  in  particular. 
We  will  have  more  to  say  on  thi^  topic 
later  in  this  Notice,  but  would  observe 
that  if  the  form  of  transaction  suggested 
below  is  adopted,  many  of  those  who 
receive  the  value  of  the  institution  will 
get  cash,  and  will  pay  ta.xes  on  it  as 
income,  giving  government  its  "share." 

Fulfilling  Mutuals'  Original  Purpose? 

As  indicated  earlier,  mutuals  were 
treated  for  reasons  that  have  now 
largely  disappeared.  Ordinary  citizens 
have  plenty  of  places  to  put  their 
savings.  A  host  of  private-  and  public- 
sector  entities  facilitate  home- 
ownership.  The  trustees  of  a  mutual 
savings  institution  having  reg.ird  for 
their  fiduciary  duties  might  liken  their 
situation  to  thai  of  the  board  of  the 
March  of  Dimes,  which  had  to  redefine 
its  mission  after  polio  cea.sed  to  be  a 
major  threat.  From  that  perspective,  it 
may  be  appropriate  for  a  portion  of  the 
value  of  a  converting  mutual  to  be 
transferred  to  one  of  jnore  communitv 
organizations  or  charities. 

This  approach  raises  the  question, 
"Which  organizations?" — vvhich  could 
be  extremely  hard  to  answer.  As  with 
the  matter  of  dividing  up  the  value  in 
the  first  place,  leaving  the  decision  to 
l!;e  trustees  places  a  burden  on  them. 
Nevertheless,  under  this  approach,  the 
trustees  are  ihe  ones  to  decide.  If  no 
appropriate  V!;hicles  existed,  a  trust 
might  be  e.stablishcd  to  receive  the 
transferred  value  and  make  grants  over 
lime.  The  responsibility  for  allocating 
funds  is  borne  by  thousands  of  trustctes 
of  colleges  and  hospitnls  and 


foundations  and  charities  all  over  the 
country;  there  are  plenty^f  examples  to 
follow — and  laws  to  prevent  abuse. 

An  alternative  to  endowing  a  new  or 
existing  charitable  organization  is  for 
the  converted  institution  to  accept 
special  obligations  to  serve  the 
convenience  and  needs  of  the 
community  for  banking  services.  This  is 
a  very  broad  subject,  which  we  are  not 
prepared  to  explore  exhaustively  here. 
We  would  make  three  basic  points, 
however.  First,  while  all  banks  clearly 
have  public  obligations,  it  seems  likely 
that  imposing  different  burdens  on 
institutions  which  are  otherwise  direct 
competitors  will  ultimately  create  safety 
and  soundness  concerns.  For  that  reason 
alone  we  would  oppose  this  approach. 

Second,  the  value  transfer  inherent  in 
an  institution's  voluntary  acceptance  of 
a  special  obligation  to  the  community — 
e.g.,  a  promise  to  make  affordable 
housing  loans,  or  to  open  branches  in 
distressed  neighborhoods — is  difficult  to 
measure  against  immediately  cashable 
value  delivered  to  depositors  or  others. 
We  think  it  would  be  difficult  for 
trustees  to  know  what  they'd  actually 
done. 

Third,  the  history  of  mutual  savin;4s 
banks  does  suggest  that  organizations  to 
which  any  portion  of  the  value  of  a 
converting  institution  mi'^ht  be 
transferred  should  be  locally  focussed. 
and  should  have  the  encouragement  of 
self-help  as  a  major  objective.  To  give 
only  two  of  many  possible  examples, 
helping  to  capitalize  a  community 
development  bank,  or  establishing  a  day 
care  facility  which  permitted  single 
mothers  to  work,  would  have  satisfying 
historic  resonance. 

No  Entitlement:  \'o  Forced  Conversion 

The  idea  that  some  of  the  value  of  ;i 
converting  institution  should  be 
delivered  to  the  "community"  it  was 
chartered  to  serve  is  as  strongly  oppose<l 
by  some  as  it  is  supported  by  others. 
This  is  another  excellent  ex.imple  of  Ihe 
political  (rather  than  regulatory) 
character  of  the  issue. 

At  least  two  arguments  against  a 
"community"  share  have  been 
advanced,  the  first  is  that  the  "wrong" 
charities  and  community  organizations  ' 
would  be  chosen — wrong  from  the 
speaker's  point  of  view,  that  is — because 
of  their  skill  and  persistence  in  lobbving 
Ihe  board.  The  second  is  that  such 
organizations,  seeing  latent  wealth 
available,  would  put  pressu.'-e  on  hoards 
to  convert. 

This  second  argument  is  also 
advanced,  as  it  was  in  the  earlv  'TOs. 
against  giving  depositors  Iransferr.ib'o 
rights:  if  value  is  "available,"  they  \\i'.] 
put  pressure  on  in.'.titufions  to  <  nr.ve-t. 
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Being  exempt  from  constituent 
pressure"  is  unhealthy  for 
organization.  Legislators  havi 
voters.  Independent  agencies 
to  oversight.  Stock  organizati 
taken  over.  We  do  not  believ; 
trustees  of  mutuals  should  be 
ignore  completely  the  views 
institution  exists  to  serve. 

Nevertheless,  we  would  orr 
that  however  one  decides  the 
distribution  issue,  that  does  ; 
the  (misguided)  question, 
mutual':'"  It  does  not,  in  our 
anyone  standing  to  demand 
institution  convert — any  nio 
group  of  private  citizens  con 
that  the  Red  Cross  "convert"! 
Conversion  is  a  decision  for 
and  until  they  make  such  a  d 
FD!C  will  not  get  involvi 
where  inadequate  capital  maHes 
desirable  from  a  safety  and  s 
standpoint.  Mutuality  has  a 
distinguished  history  in  Ame 
aggregate,  mutuals  have  cost 
proportionately  less  than  hav 
institutions.  We  would  not  e 
system  that  compelled  niutua 
institutions  to  change  their 

.VtM'  Form  cf  Transaction 

Having  adopted  an  answer 
question,  "Who  gets  the  exist 
value?",  the  problem  of  deliv 
vulue  is  easier  to  address.  We 
siigoest  the  following  approac  i 

•  T/ie  trustees  decide  how 
capital  they  need  to  rai.sc  ns  a 
matter.  (There  is  no  "appraisa 
process.) 

•  The  trustees  hire  underw 
conduct  an  initial  public  oftei 
an  escrow  agent  for  the  purpo 
described  below. 

Rights  to  subscribe  for  th( 
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till-  converted  institution  are 
to  "rightholders"  in  accordan 
j>rinciples  outlined  above. 

•  Each  of  these  rights  wil!  it 
I'f .r  example,  if  a  mutual  with 
piillion  of  net  worth  elected  tc 
inilHon,  and  distributed  4  mil 
to  buy  4  million  shares  (at  S 
the  market  valued  the  ccnver 
institution  at  80%  of  resuiting 
.506  million),  the  shares  woul< 
S24  each,  and  the  right  to  buy 
fur  Sri  would  be  worth  Si 9. 

•  The  rights  would  be  "tran 
only  in  the  sense  that,  at  the  e 
subscription  period,  the  escroi  v 
would  e.xercise  on  behalf  of  ai:  y 
righthnlder  who  had  not  done  so.  turn 
the  .■:trjck  over  to  the  underwTi  er  for 
f..-;le.  give  S5/share  of  the  procf  eds  to  the 
I  'iupany  and  send  the  differejce  to  the 
rit^I'.tholder. 
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It  is  likely,  under  this  form  of 
transaction,  that  very  few  rightholders 
would  chose  to-exercise,  and  that  the 
underwriters  would  essentiallv  be 
seHing  the  whole  institution.  This  gives 
rise  to  several  questions.  For  example, 
wouldn't  the  transaction  costs  be 
awfully  high,  relative  to  the  amount  of 
new  capital  being  raised?  The  answer 
has  to  be  yes — but  the  cost  should  be 
measured  relative  to  the  major  strategic 
accomplishment  of  conversion  itself; 
presumably  there  was  a  reason  to 
convert,  or  the  trustees  wouldn't  have 
undertaken  it.  It  is  also  worth  observing 
that  the  need  (opportunity)  to  sell  nearlv 
100%  of  the  stock  will  lead  many  more 
underwriting  firms  to  compete  for  the 
business. 

Another  question  is  why  not  just 
distribute  stock  certificates  instead  of 
rights?  Tlie  basic  answer  is  that  the 
selling  effort  of  a  public  offering  is  what 
gets  the  market  to  focus  on  the  fair  value 
of  the  shares,  and  gets  a  group  of 
underwriters  committed  to  make  a 
mcirket  in  them  afterwards.  A  direct 
distribution  of  shares  could  saddle  the 
bank  with  an  uneconomically  large 
number  of  shareholders.  It  would  leave  ^ 
unsophisticated  holders  of  small 
numbers  of  shares  in  danger  of  being 
persuaded  to  sell  at  prices  below 
intrinsic  value.  Fini  l!y,  to  the  e.xtent 
that  rights  were  distributed  to  a 
commuiiity-oriented  charity,  a  stock 
sale  should  probably  be  req'iired  to 
avoid  leaving  a  ccntroiling  block  of 
stock  in  the  hands  of  a  foundation  or 
organization  which  might  be  governed 
by  the  directors  of  the  C(jnvnrt;;d 
mutual. 

One  argument  advanced  against  this 
form  of  transaction  is  that  the  existing 
process  has  raised  enormous  amounts  of 
money  to  recapitalize  ailing  thrifts,  and 
that  while  the  industry  is  healthy  now, 
we  may  need  to  be  able  to  do  that  again 
some  day.  True — but  the  approach  here 
proposed  would  be  able  to  do  that  as 
well.  If  a  thrift  with  a  low  equity  ratio 
wanted  to  convert,  it  could  distribute 
rights  and  hire  an  escrow  agent  and  an 
underwriter,  just  the  same.  Tho  shares 
could  be  priced  wherever  they  had  to. 
to  be  sold.  The  rights  just  wouldn't  have 
much  value — but  that  would 
appropriately  reflect  the  institution's 
perilous  condition. 

Another  argument  advanced  is  tliat 
the  recent  market  is  a  highly  unusual 
one.  that  the  embarrassing  increases  in 
share  p.rice  on  the  day  of  conversion 
have  already  begun  to  shrink  and  could 
soon  disappear.  They  may  or  may  not — 
and  "pops"  per  sp,  though  on  a  more 
modest  scale,  are  effectively  a 
requirement  of  the  initial  public  offering 
market— but  the  transactions  the 


existing  conversion  process  requires 
would  still  be  inefficient  to  the  point  of 
being  improper.  Under  current  rules,  a 
wtll  capitalized  thrift  is  only  able  to 
avoid  a  "pop"  by  increasing  its  equity 
ratio  to  the  point  where  its  market Ajook 
ratio  falls  below  industrj-  norms — which 
says  thai  a  lot  cf  tho  new  capital  will 
either  be  underutilized  for  several  years, 
or  used  imprudently.  What  all  parties  at 
interest  should  want  is  the  highest 
market/book  ratio  that  can  be  obtained, 
because  that  suggests  the  right  business 
judgements  have  been  made  regarding 
capital  structure  and  grov.ih  prospects. 
The  elimination  of  "pops"  would 
suggest  a  destnjction  of  the  value  the 
trustees  hold  in  trust,  and  a  violation  of 
their  Fiduciary  duty  of  care — regardless 
of  who  that  duty  is  owed  to. 

Merger  Conversions 

The  OTS  interim  final  rule  would 
prohibit  merger  conversions — whereby  a 
stock  institution  acquires  the  assets  and 
assumes  the  liabilities  of  a  mutual  with 
no  significant  payment  to  anvone — 
except  w  here  tlie  survival  of  the 
converting  institution  is  in  question. 
The  fonn  of  transaction  ive  here  propose 
would  permit  merger  conversions,  but 
would  make  them  essentially  a  purchase 
of  subscription  rights  by  the  acquiror, 
with  the  value  paid  for  the  rights — 
either  in  cr.sh  or  ot'ier  consido.-ation — 
going  to  rightholders.  This  would  have 
efficiency  benefits  for  those  smaller 
institutions  wt-ose  decision  to  convert 
flowed  from  a  decision  to  affiliate  u  ith 
a  larger  organization.  Trustees  wh;* 
decided  to  convert  and  be  acquired 
would  of  course  have  the  same 
obligation  to  get  the  best  possible  price 
for  rightholders. 

Mutual  Holding  Companies 

The  C!)mpetitive  Equality  Banking 
Act  of  1987  and  the  Financial 
institutions  Reform.  Recovery,  and 
Enforcement  Act  of  1989  authorized 
conversion  of  mutual  savings 
institutions  into  federal  mutual  holding 
companies,  which  in  tiun  transfer 
virtualiy  all  their  assets  and  lia'uilities  to 
new,  stock  savings  institutions,  part  of 
whose  stock  is  acquired  by  subscribers 
in  the  conversion,  with  the  majority 
retained  by  the  mutual  parent.  This 
structure  has  the  benefit  of  permitting 
converting  institutions  to  raise  only  the 
amount  of  new  capital  they  actually 
need.  It  has,  however,  in  our  view, 
potential  for  even  a  higher  level  of 
insider  abuse  than  in  .standard 
conversions.  We  note  that  many  newly 
formed  mutual  holding  companies 
propose  to  rehisc  dividends  declared  by 
their  operating  subsidiary' — with  no 
corresponding  change  in  their 
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percentage  ownership  of  thn  subsidiary 
as  dividends  flowed  to  its  minority 
stockholders.  It  seems  to  us  that  this 
(.ould  constitute  a  breach  of  fiduciary 
duty  on  the  part  of  the  trustees — which 
v;ould  be  particularly  acute  were  the 
trustees  significant  stockholders  of  the 
subsidiary.  (It  is  worthy  of  note  that 
"pops"  in  conversions  involving  mutual 
holding  have  been  in  the  40%  rango. 
compared  to  26%  for  standa.'-d 
conversions.)  As  our  suggested  form  of 
standard  conversion  would  eliminate 
the  need  to  raise  excessive  amounts  of 
capital,  we  believe  use  of  the  mutual 
holding  company  stmcture  should  be 
discouraged  in  future  conversions. 

Summciry 

As  we  have  studied  the  mufual-to- 
stock  conversion  process,  it  has  become 
clear  that  there  are  two  intertwined 
problems  to  be  solved.  One  is  technical: 
how  to  do  it?  The  other  is  political:  who 
should  get  the  value?  The  first  problem 
is  interesting  and  challenging,  but  the 
second  one  is  fundamental. 

Deciding  who  should  get  the  value 
makes  a  lot  of  people  uncomfortable. 
Almost  every  answer  makes  someone 
angr>'.  As  we  read  the  history,  the 
FlILBB  settled  on  the  existing  t'orm  of 
transaction  precisely  because  it  allowed 
them  to  avoid  answfjrJ.ng  the  value- 
distribution  questioii.  \Ve  have  come  to 
believe  that  the  primary  appeal  of  some 
value-distribution  schemes — e.g..  giving 
it  to  depositors  or  to  "ihe 
government " — is  that  they  appe.ar  to 
disperse  value  enough  to  make  the  issue 
moot.  As  v.-e  have  dit,cussed  the  subject 
over  the  past  two  months,  we  have 
obser\'ed  how  tempting  it  is  to  continue 
to  avoid  it.  Lauiyers  and  investment 
bankers  and  pr.nfciioiunal  depositors 
with  a  vested  interest  have  urged  us  to 
drop  the  subject — which  is  not 
surprising  But  even  disinterested 
individuals  wind  up  asking.  "Do  we 
care?" — and  they  reach  that  point  with 
remarkable  consistency. 

We  should  care.  The  integrity  of  a 
banking  system  is  a  national  treasure. 
Careless  distribution  of  the  value  of 
converting  institutions  undermines  that 
integrity.  A  form  of  transaction  in  part 
designed  to  avoid  the  value-distribution 
question — though  it  worked  well  for  a 
while — today  forces  well-meaning 
bankers  and  lawyers  and  trustees  and 
regulators  to  wink  at  polite  fictions. 
Many  have  suggested  that  this  is  hardlv 
a  crime,  since  there  is  no  victim.  We 
disagree.  Honor  is  the  victim. 

Lire  is  full  of  compromises.  There  is 
no  "right"  answer  to  the  value- 
distribution  question.  But  there  is  a 
right  process  for  addressing  it.  We  invite 
broad  participation  in  fashioning  u 


compromise,  as  only  democracy  can, 
with  which  no  one  is  entirely  satisfied, 
but  in  which  all  rp.n  take  pride. 

Questions  on  Which  Comment  Is  Sought 

The  FDIC  is  hereby  requesting 
comment  during  a  60-day  comment 
period  on  all  aspects  of  this  notice, 
including  the  following  specific  issues: 

(1)  Should  a  mutual  institution  be 
required,  as  a  threshold  issue,  to 
demonstrate  a  need  to  convert — or  is  if 
sufficient  that  it  provide  an  adequate 
business  plan  for  the  future? 

(2)  In  the  absence  of  legislation,  could 
and  should  the  FDIC  adopt  guidelines  or 
set  standards  for  the  distribution  of  the 
existing  value  of  a  converting 
institution,  or  could  or  should  the 
matter  be  lef\  entirely  to  the  trustees? 

(3)  Whether  it  is  legislation  or  the 
FDIC  or  the  board  of  trustees  that  sets 
standards,  what  should  they  be?  Who 
should  get  some  of  the  value,  how- 
much,  and  how  specific  should  the 
rules  be? 

(4)  If  depositors  (or  creditors  or 
borrowers  or  employees)  are  to  receive 
some  of  the  value,  how  should  it  be 
allocated  ajnong  them?  Should  amount 
of  deposit  or  tenure  of  association  be 
accorded  more  weight?  Must  depositors 
and  debtholders  be  treated  identically? 
What  practical  con.'^trciints  exist,  based 
on  mutuals'  information  sy.stems  and 
resources?  What  should  the  record  date 
be? 

(5)  If  charitable  organizations  or 
foundations  are  to  receive  a  portion  of 
the  value,  how  should  the  suitability  of 
the  recipients  be  determined?  Should 
there  be  a  presumption  that  the  tnastees' 
selection  of  recipients  is  reasonable?  Do 
there  need  to  be  rules  to  prevent  abuse 
of  such  entities — e.g..  through 
"consulting  contracts"  with  trustees? 
Should  such  entities  be  required  to  sell 
at  the  time  of  conversion,  or  should  they 
be  permitted  to  diversify'  over  time,  in 
accordance  with  existing  federal  tax  and 
banking  laws? 

(6)  Does  "pressure  to  convert"  from 
parties  who  would  receive  value  if  an 
institution  did  so  repre.sent  a  legitimate 
public  policy  concern?  How  great  might 
that  pressure  be?  Ho;v  can  trustees  of 
in.slitutions  which  have  not  elected  to 
convert  be  protected  from  unreasonable 
litigation? 

(7)  What  potential  problems 
(including  tax  issues  and  insider  abuses) 
are  there  with  the  propo.sed  new  form  of 
transaction,  and  how  can  they  be 
avoided  or  alleviated?  On  the 
assumption  that  the  market  will 
gradually  improve  on  any  form  of 
transaction,  how  specific  does 
legislation  or  regulation  need  to  be  in 
that  area? 


(8)  Should  converting  institutions 
(including  those  doing  merger 
conversions)  be  required  or  encouraged 
to  obtain  "fairness  opinions"  from 
independent  financial  advisors?  Should 
the  FDIC  attempt  to  "police"  the  market 
judgements  involved  in  the  process  in 
any  way? 

(9)  Should  new  mutual  holding 
company  creations  be  permitted?  If  not 
how  should  existing  ones  be  regulated? 

By  the  order  of  the  Board  of  Diret  tors. 

Dated  ai  VVashini^ton.  D.C..  this  31  dny  of 
.May,  1994. 

Federal  Deposit  Insurance  Corporation. 
Robert  E.  Feldman. 
Acting  E\eciitive  Secretary. 
!KR  Dor.  94-14006  Filed  6-10-94:  8-4ISi!ni| 
BILLING  CODE  6714-Ot-P 


FEDERAL  RESERVE  SYSTEM 

Banco  Bilbao;  Acquisition  of  Company 
Engaged  in  Permissible  Nonbanking 
Activities 

Banco  Bilbao  Vizcaya,  S.A..  Bilbao. 
Spain  (Applicant),  a  foreign  banking 
organization  subject  to  the  Bank 
Holding  Company  Act  (BHC  Act),  has 
applied  pursuant  to  section  4fcH8)  of 
the  BHC  Act  and  §  225  23(a)(2)  and  (3) 
of  the  Board's  Regulation  Y  (12  CFR 
225.23(<i)(2)  and  (3)),  to  retain  an 
interest  in  its  indirect  subsidiary. 
Frobursa  International  Incorporated, 
New  York,  New  York  (Company),  and 
thereby  engage  in  the  following 
securities-related  activities: 

(1)  providing  investment  advisory 
services  pursuant  to  §  225.25(b)(4)  oi 
the  Boards  Regulation  Y  (12  CFR 
225.25(b)(4)); 

(2)  providing  full  ser\'ice  brokeraj;e 
services  pursuant  to  §§  225.25(b)(4)  .Tnd 
(b)(15)  of  Regulation  Y  (12  CFR 
225.25(b)(4)  and  (b)(15)),  including 
exercising  investment  discretion  on 
behalf  of  institutional  customers; 

(3)  buying  and  selling,  on  the  order  of 
customers,  all  types  of  securities  as  a 
riskless  principal;  and 

(4)  eng.iging  in  the  private  placement 
of  all  types  of  securities  as  agent. 

Section  4(c)(8)  of  the  BHC  Act 
provides  that  a  bank  holding  compii.ny 
may,  with  Board  approval,  engage  in 
any  activity  "which  the  Board,  after  due 
notice  and  opportunity  for  hearing,  has 
determined  (by  order  or  regulation)  to 
be  so  closely  related  to  banking  or 
managing  or  controlling  banks  as  to  be 
a  proper  incident  thereto."  This 
statutory  test  requires  that  two  separate 
tests  be  met  for  an  activity  to  be 
permissible  for  a  bank  holding 
company.  First,  tht^  Ijoard  must 
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dfteniiine  that  the  activity 
general  matter,  "closely  rehi 
banking."  Second,  the  Boan 
in  a  particular  case  that  the 
of  the  activity  by  the  appl 
hcjlding  company  may  be 
expected  to  produce  public 
outweigh  possible  adverse  < 

The  Board  previously  has 
hv  regulation  that  the  profit 
investment  advisory  and  fu 
brokerage  activities  are  do? 
bimking  under  section  4  of 
St'e  12  CFR  225.25(b)(4)  ant 
Applicant  has  conmiitted  t 
conduct  these  activities  in 
with  the  Board's  limitations 
restrictions  on  the  conduct 
activities.  The  Board  also  hi 
determined  that  the  propc 
principal  and  private  place 
activities  are  closely  related 
subject  to  certain  prurieritia 
on  the  conduct  of  such  acti' 
address  the  potential  for  co 
interest,  unsound  banking 
other  adverse  effects.  St^c. 
M origan  &■  Company  Inc..  l 
H<..r\e  Bulletin  2ti  (1990) 
Trust  Sew  York  Corporjtior 
Keser\e  Bulletin  829  (1989) 
has  committed  to  condurt  tJ 
nskless  principal  and  priva 
activities  subject  to  the  con(^i 
limitations  contained  in  th 
Board  orders  approving  th 

In  order  to  satisfy  the  pro 
ill  banking}  test,  section  4(c)( 
BHC  Act  requires  the  Board 
the  performance  of  the  acti 
Company  can  reasonably  be 
produce  benefits  to  tlie  pub 
greater  convenience,  increai 
competition,  or  gains  in  e 
outweigh  possible  adverse 
as  ujidue  concentration  of  n 
decreased  or  unfair  competi 
conflicts  of  interest,  or  u 
practices.  Applicant  believi 
proposed  activities  will  ben 
public  by  promoting  compef  t 
providing  a  wider  range  of 
added  convenience  to 
customers.  Thus.  Applicant 
that  the  proposed  activities 
in  benefits  to  the  public  that 
outwoigh  any  adverse  effect 
with  the  proposal. 

In  publishing  the  proposa 
comment,  the  Board  does 
position  on  issues  raised  t)y 
proposal.  Notice  of  the  prop 
publi.^hed  solely  in  order  to 
views  of  interested  persons 
issues  presented  by  the  app 
dotfs  not  represimt  a 
the  Board  that  the  proposal 
l;kelv  to  meet,  the  standards 
Act.' 
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Any  views  or  requests  for  hearing 
should  be  submitted  in  writing  and 
received  by  William  VV.  Wiles, 
Secretary.  Board  of  Governors  of  the 
Federal  Reserve  System,  Washington. 
DC  20551,  not  later  than  July  6,  1994. 
Any  request  for  hearing  on  this 
application  must,  as  required  by  § 
262.3(e)  of  the  Board's  Rules  of 
Procedure  (12  CFR  262.3(e)),  be 
accompanied  by  a  statement  of  the 
reasons  why  a  written  presentation 
would  not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

"This  application  may  be  inspected  at 
the  offices  of  the  Board  of  Governors  or 
the  Federal  Reserve  Bank  of  New  York. 

Board  of  Governors  of  the  Federal 
Reserve  System,  June  7.  1994. 
(eiinifer ).  Johnson, 
Associate  Scrrrtary  of  the  Bdard. 
[FR  Doc.  94-14263  Filed  0-10-94;  H:45  a.Tii 
BILLING  CODE  M1(W>1-F 


BNCCORP,  Inc.;  Notice  of  Application 
to  Engage  de  novo  in  Permissible 
Nonbanking  Activities 

The  company  listed  in  this  notice  has 
filed  an  application  under  §  225.23(.i)(l) 
of  the  Board's  Regulation  Y  (12  CFR 
225.23(a)(1))  for  the  Board's  approval 
imder  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
1343(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  ritherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  WTiting  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efhciency.  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  imfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices.  "  Any  request  for  a 


hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  tliat  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  July  5.  19V)4. 

A.  Federal  Reserve  Bank  of 
Minneapolis  (James  M.  Lyon.  Vice 
President)  250  Marquette  Avenue. 
Minneapolis,  Minnesota  55400: 

1.  B\CCORP,  Inc..  Bismarck,  North 
Dakota;  to  engage  de  novo  in  providing 
management  consulting  to  nonf.ffiliated 
bank  and  nonbank  depository 
institutions  pursuant  to  §  225  25(b)(ll) 
of  the  Board's  Regulation  Y.  These 
activities  will  be  conducted  in  .N'orth 
Dakota.  South  Dakota.  Minnesota,  and 
Montana. 

Board  of  Governors  of  the  Fcilirral  Res«rvf 
System.  June  7. 1994. 
Jennifer  J.  Johnson, 
.■\ssocinif  Secretary  ufthf  bnnrd. 
IFR  Doc;.  94-14204  Filed  G-IO  <i4:  H:4.t  .iinl 
BILLING  CODE  621(V0!-f 


FirsTier  Financial,  Inc.,  et  al.; 
Formations  of;  Acquisitions  by;  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and  § 
225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  At;t 
(12  U.S.C.  1842(c)). 

Each  application  is  availat)Ie  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  xnews  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice 
in  lieu  of  a  hearing,  identifying 
specifically  any  questions  of  fact  that 
are  in  dispute  and  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing. 


Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than  July  7 
1994. 

A.  Federal  Reser\e  Bank  of  Kansas 
City  (Stephen  E.  McBride.  Assistant 
Vice  President)  925  Grand  Avenue, 
Kansas  City,  Missouri  64198: 

1.  FirsTier  Financial.  Inc..  Omaha, 
Nebraska;  to  merge  with  Cornerstone 
Bank  Group,  Inc.,  Council  Bluffs,  Iowa, 
and  thereby  indirectly  acquire  First 
National  Bank,  Council  Bluffs.  Iowa; 
Nevada  National  Banlc,  Nevada,  Iowa; 
Security  Savings  Bank,  Williamsburg, 
Iowa;  and  Valley  State  Bank.  Rock 
Valley,  Iowa. 

B.  Federal  Reser\'e  Bank  of  San 
Francisco  (Kenneth  R.  Biiming. 
Director.  Bank  Holding  Company]  101 
Market  Street.  San  Francisco.  California 
94105: 

1.  D.L.  Evans  Bancorp,  Burley.  Idaho; 
to  become  a  bank  holding  companv  by 
acquiring  100  percent  of  the  voting 
shares  of  D.L.  Evans  Bank,  Burlev. 
Idaho. 

2.  Heritage  Oaks  Bancorp.  Paso 
Rubles.  California;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  Heritage 
Oaks  Bank.  Paso  Robles.  California. 

Fioard  of  Governors  of  the  Fcdi^ral  R('s<;rv(- 
Sysft'in.  June  7, 1994. 
Jennifer  J.  Johnson, 
Assoriatf  Serrrtnry  oftluf  Board. 
iFR  Doc.  94-14265  Filed  6-10-04;  H:A->  anij 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Agency  for  Toxic  Substances  and 
Disease  Registry 

Workshop  to  Assist  in  Developing 
Criteria  for  Establishing  Medical 
Surveiiiance  Programs  in  Commi:nlties 
Exposed  to  Hazardous  Substances: 
Meeting 

The  Agency  for  Toxic  Substances  and 
Disease  Registry  (ATSDR]  announces 
the  following  meeting. 

.Vn/Tx:  Workshop  to  As.sist  in  Devi-iuping 
Critt;ria  for  Eitablishing  Medical  Sur\eillana! 
r'rou-ain.s  in  Conununities  Ii.xposed  to 
Hii.'.irdous  Siibstanres. 

Time  and  Data:  8:30  a.ni.^  p.m..  June  2.1. 
19')4. 

f'ltirn:  Days  Hotf!  at  Leno.x,  (soon  to  be 
Holiday  Inn).  J377  Peathlree  Road.  N'E. 
A'lanla.  Geoigia  30326. 

Stnlus:  Open  to  the  public,  limited  only  bv 
I  he  spare  available.  The  meeting  rrKjm 
iK.'.uinmodntus approximately  50  pt^ople. 

Purpose:  This  workshop  is  to  assi.st  ATSDR 
in  developing  standardized  criteria  for 
rei  onunending  the  establishment  of  medical 


surveillance  programs  in  communities  where 
exposure  to  hazardous  substances  has 
resulted  in  an  increased  risk  of  disease. 

Matters  To  Be  Considered:  Participants  will 
be  divided  into  the  following  three 
workgroups: 

Workgroup  1:  Exposure  Criteria. 

Workgroup  2:  Outcome  Criteria. 

Workgroup  3:  System  Criteria. 

Workgroup  participants  will  discuss 
aspects  of  the  working  draft  criteria 
developed  by  ATSDR  and  provide 
individual  recommendations  regarding 
the  criteria. 

Contact  Person  For  More  Information: 
Joyce  Smith,  Division  of  Health  Studies. 
ATSDR  (MS  Lil ).  1600  Clifton  Road.  NE. 
Atlanta.  Geur«;;d  .30333.  telephone  404/639- 
6200. 

Dated:  June  7.  1994. 
William  H.  Gimson, 

Acting  Associate  Director  for  Policy 
Coordination,  Centers  for  Disease  Control  and 
Prewntion  (CDC). 

ll'R  Doc.  9-1-14251  Filed  6-10-94;  H-45  ami 
BILLING  CODE  4163-70-*! 


Centers  for  Disease  Control  and 
Prevention 

Notice  of  Meeting 

The  National  Center  for 
Environmental  Health  (NCEH)  of  the 
Centers  for  Disease  Control  and 
Prevention  (CDC)  will  convene  the 
f!)llovving  meeting  sponsored  by  the 
Division  of  Environmental  Health 
Laboratorj-  Sciences. 

Name:  Development  of  Innovative 
Technology  for  Measurement  of  Lead  in 
Blood;  Meeting  of  Grant  Recipients  and 
Coo()erative  Research  and  Development 
Agreement  (CRADA)  Partners. 

Time  and  Date:  6:30  p.m.-9  p.m..  Jnlv  19 
1994. 

Place:  New  Orleans  .Marriott  Hoiel.  555 
Canal  Street.  Mnrdi  Grus  Ballroom  Sections  F 
&  G.  New  Orleans.  Louisiana  70140. 

Status:  i)pen  to  the  public,  limited  only  bv 
space  available. 

Purpose:The  primary  of  tliis  meeting  is  to 
brief  the  grantees  and  CR.'\DA  partners  about 
CDC  expectations  for  the  grant  and  CR,ADA 
program,  to  enc:ourage  collaboration  among 
grantees  and  CIKADA  partners  and  to  review 
progress  toward  the  objectives  of  the 
program. 

Matters  to  he  Discussed:  Topics  to  i)e 
di.scu.'ised  include  objectives  of  the  CDC  griiii! 
and  CR.\DA  program  for  the  development  of 
innovative  technology  for  the  measurement 
of  lead  in  blood,  impact  of  the  Clinic  al 
Laboratory  improvement  .^ct  on  the 
Technology,  and  an  overview  of  each  grantee 
and  CRADA  organization. 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 

Contact  Person  for  More  Infonnation: 
Robert  L.  Jones.  Ph.D..  Supenisor>'  Researt  h 
Chemist.  .Nutritional  Biochernistrv  Branch. 
Division  of  Environmental  Health  Laboratory 


Sciences.  (F18).  NCEH.  CDC.  4770  Buford 
Highway.  NE.  Atlanta.  Georgia  30341-3724, 
telephone  404/488-4367. 

Written  comments  are  welcome  and  should 
be  received  by  the  contact  person  no  later 
than  July  13. 1994.  Persons  wishing  to  make 
oral  comments  at  the  meeting  should  notify 
the  contact  person  in  writing  or  by  telephone 
no  later  than  July  13. 1994.  All  requests  to 
make  oral  comments  should  contain  the 
name,  address,  telephone  number,  and 
organizational  affiliation  of  the  presenter- 
Depending  on  the  time  available  and  the 
number  of  requests  to  make  oral  comments, 
it  may  be  necessary-  to  limit  the  time  of  eat  h 
presenter. 

Dated  June  2.  1994. 
Wiliiain  H.  Gimson, 

Acting  Associate  Director  for  Policv 
Coordination,  Centers  for  Disease  Control  and 
Prevention  (CDCI 

|KR  Doc.  94-14253  Filed  6-10-94:  fl:45  a.m] 
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Neurobehavioral  Health  Risks  in 
Farmworkers:  Meeting 

The  National  Institute  for 
Occupational  Safety  and  Health 
(NIOSH)  of  the  Centers  for  Disease 
Control  and  Prevention  (CDC) 
announces  the  following  meeting. 

Awjie;  Neurobehavioral  Health  Risks  in 
Fannvvorkers. 

•  Time  nnd  Date:  9  a.m.-4  p.i,...  June  30 
1994. 

Place:  Rol/ert  A.  Taft  Lalwratorius.  Ro.im 
n-2H.  NIOSH.  CDC.  4676  Columbia  Parkway. 
Cincinnati.  Ohio  4.=)226. 

Status:  Open  to  the  public,  limited  only  by 
the  space  available. 

Purpose:  The  purpose  of  the  meeting  is  to 
review  a  NIOSH  project  entitled. 
•■Neurobehavioral  Health  Risks  in 
Farmworkers."  Tlie  project  will  ev.nluate 
existing  tests  and  develop  new  methods  that 
can  be  caused  in  agricultural  eiivi.^onments 
for  assessing  neurotiehaviorai  imjiairment  in 
groups  of  agricultural  workers  or  in 
individual  farmers  who  have  ln-en  exposed  to 
chemical  and  physical  hazards.  Participants 
yvill  evaluate  the  scientific  and  technical 
dimensions  of  the  project  protoc:ol.  seek 
individual  suggestions,  and  idi-ntifvand 
address  any  deficiencies  in  Ihe  experimental 
study  design.  Copies  of  the  protocol  mavlie 
obtained  prior  to  the  meeting  from  the 
contact  persons  listed  below.  Viewpoints  anil 
suggestions  from  industry,  labor,  other 
government  agencies,  and  the  public  aie 
invited. 

Contact  Perscn  For  Addilii>r,;il 
I:\fonnation:  Robert  B.  Dick.  Ph  U,.  .MO.Sll. 
CDC.  4676  Columbia  Parkway,  Mailsfop  C- 
24.  Cincinnati.  Ohio  45226.  telephone  .513' 
533-«383. 

Ddlfd:  June  2.  1994 
W  illiam  H.  Gimson, 
Acting  Associate  Director  for  Policv 
Coordination.  Centers  for  Disease  Cnntrol  and 
Pnvention  (CDC). 

IFR  Doc.  94-14252  Filed  r-l(V-94:  8:45  .in:| 
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National  Cancer  Institute;  Meeting 
(Division  of  Cancer  Trea|tment  Board  of 
Scientific  Counselors) 


f  :h 


C( 


Betl  esda, 


reco  n 


th; 


I  J 
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Pursuant  to  Public  Lav 
notice  is  hereby  given  o 
the  Board  of  Scientific 
National  Cancer  Institute 
Institutes  of  Health.  June 
Building  3lC,  Conferena 
9000  Rockville  Pike, 
Maryland  20892. 

This  meeting  will  be  o 
public  on  June  13  from  9 
approximately  4:45  p.m. 
)une  14  from  11  a.m.  to  a 
12  p.m.,  to  review  prograhi 
concepts  of  contract 
budget  for  the  DCT  prog 
addition,  there  will  be  sc 
by  several  programs  in 
Attendance  by  the  pubii 
to  space  available. 

In  accordance  with  the 
forth  in  sec.  552b{c)(6),  T 
and  sec.  10(d)  of  Public 
meeting  v/ill  be  closed  to 
June  13  from  approximat 
approximately  5:45  p.m.. 
June  14  from  approximat 
approximately  11  am 
discussion  and  evai^:!io 
programs  and  projects  c 
National  Cancer  Institute 
consideration  of  personn 
qualifications  and  perfi 
competence  of  individua 
and  similar  items,  the  di^ 
which  would  constitute  a 
unwarranted  invasion  of 
privacy. 

Ms.  Carole  Frank,  Com 
Management  Officer.  Nat 
Institute,  Executive  Plaza 
Building,  Room  630, 
of  Health,  Bethesda,  Mar\  I 
(301-496-5708)  will  prov 
of  the  meeting  and  rosters 
members  upon  request. 
Dr.  Bruce  A.  Chabner, 
Division  of  Cancer  Treatn 
Cancer  Institute,  Building 
3A44.  National  Institutes 
Bethesda,  Maryland  2089 
4291)  will  furnish  substar 
information. 

Individuals  who  plan  tc 
need  special  assistance 
language  interpretation  or 
reasonable  accommodati 
contact  Dr.  Bruce  Chabnei 
4291)  in  advance  of  the  m 
This  notice  is  being  piil 
than  15  days  prior  to  the  i 
to  difficulty  of  coordinati 
attendance  of  members  bi 
i:onni<  ting  schedules. 


en  to  the 
am  to 
and  again  on 
)proxiinate!y 
plans, 

petitions  and 
m.  In 
entific  reviews 

Division, 
v.ill  be  limited 


o  Ld 


loni 


92-4f>3. 
•,e  meeting  of 
unselors,  DCT, 
National 
13-14,  1994, 
Room  10. 


provisions  set 
tie  5,  U.S.C. 
w  92-463,  the 
the  public  on 
ly  4:45  p.m.  to 
and  again  on 
ly  8  am.  to 
the  review, 
of  individual 
:.;Lted  by  the 
including 
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lance.  the 
investigators, 
closure  of 
clearly 
)ersonal 

littee 

3nal  Cancer 
\'orth 
Natit)nal  Institutes 
and  20892 
de  summaries 
of  committee 

E  irector. 
ent.  National 
31,  Room 
[Health, 
(301-496- 
tive  program 


)! 


si  c 
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attend  and 
h  as  sign 
other 
IS,  should 
(301-496- 
>eting. 
I  i  shed  less 
'.eeting  due 
gthe 
ause  of 


(Catalog  of  Federal  Domestic  Assistance 
Program  Numbers:  93.393,  Cancer  Cause  and 
Prevention  Research;  93.394.  Ca.ncer 
Detection  and  Diagnosis  Research;  93.395, 
Cancer  Treatment  Research:  93.396,  Cencer 
Biology  Research;  93.397,  Cancer  Centers 
Support;  93.398,  Cancer  Reseaich  Manpower: 
93.399,  Cancer  Control.) 

Dated:  June  9,  1994. 
Susan  K.  Feldman, 
Committee  Management  Officer,  NIH. 
IFR  Doc.  94-1443  Filed  fV-9-94;  2:25  pml 
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Public  Health  Service 

National  Institutes  of  Health;  Statement 
of  Organization,  Functions,  and 
Delegations  of  Authority 

Part  H,  Chapter  HN  (National 
Institutes  of  Health)  cf  the  Statement  of 
Organization,  Functions,  and 
Delegations  of  Authority  for  the 
Department  of  Health  and  Human 
Services  (40  PR  22859,  May  27. 1975.  as 
amended  most  recently  at  59  PR  25952- 
25953,  May  18, 1994)  is  amended  to 
reflect  the  reorganization  of  the 
nutrition  reseanh  coordination  function 
within  the  NIH.  The  reorganization 
consists  of  (1)  transferring  the  functions 
of  the  Division  of  Nutrition  Research 
Coordination  (DNKCj  .'rem  the  Office  of 
Disease  Prevention  (ODP),  Office  of  the 
Director.  NIH  (OD/NIH),  to  the  National 
Institute  of  Diabetes  and  Digestive  and 
Kidney  Diseases  (NIDDK):  (2)  abolishing 
the  DNRC  within  the  ODP,  OD/NIH;  and 
(3)  establishing  the  Division  of  Nutrition 
Research  within  the  NIDDK.  The 
transfer  of  the  nutrition  coordination 
function  is  consistent  with  Title  VI  of 
the  NIH  Revitalizafion  Act  of  1393 
(Pub.L.  103-43)  which  reiterates  the 
lead  role  of  the  NIDDK  in  nutrition  and 
obesity  research  and  mandates  an 
expanded  NIDDK  role  in  the 
coordination  of  trans-NlH  nutrition 
research  and  translation  efforts. 

Section  HN-B,  Organization  and 
Functions,  is  amended  as  follows:  (1) 
Under  the  heading  Ojfice  of  the  Director 
IHNA).  Office  of  Disease  Prevention 
(Hi\A2).  delete  the  title  and  functional 
statement  of  the  Division  of  Nutrition 
Research  Coordination  (HNA24)  in  their 
entirety. 

(2)  Under  the  heading  National 
Institute  of  Diabetes  and  Digestive  and 
Kidney  Diseases  (H\'K).  insert  the 
foiloxving  after  the  heading  Division  of 
Extramural  Activities  (Hi\K7j: 

Division  of  Nutrition  Research 
Coordination  (HNk8).  (1)  Through  the 
NIDDK  Director,  advises  the  NIH 
Director  and  others  on  nutrition 
research  issues;  (2)  coordinates  the 
nutrition  research  and  tniining  activities 


cf  the  research  institutes;  (3)  works  with 
the  NIH  organizational  components  to 
coordinate  the  development  of  RFAs. 
PAs,  and  RFPs  to  enhance  the 
nutritional  research  activities  of  the 
NIH;  (4)  coordinates  the  NIH 
contribution  to  the  Departm.ental 
Research  Initiative  in  Nutrition  tliat 
includes  developing  the  5-year  Plan  on 
Nutrition  and  Training,  and  the  NIH 
Program  in  Biomedical  and  Behavioral 
Nutrition  Research  and  Training;  (4) 
inputs  and  maintains  all  Federal  (NIH, 
FDA,  DOD,  etc.)  nutrition  research  into 
the  Human  Nutrition  Research  and 
Information  Management  System.;  (6) 
represents  the  NIH  and  provides  liaison 
at  the  DHKS  and  interagency  level  on 
various  committees  on  nutrition 
research  and  policy  issues  such  as  the 
Interagency  Committee  on  Humaji 
Nutrition  Research  and  Nutrition  Policy 
Board;  (7)  prepares  the  Annual  Report  of 
the  NIH  Program  in  Biomedical  and 
Behavioral  Nutrition  Research  and 
Training;  and  (8)  develops  and 
maintains  effective  liaison  with  olhrr 
departments  and  agencies  tha,t  have 
nutrition  mechanisms. 

Da;«d:  May  25, 1994. 
Harold  Vaimus, 
Director.  HJH. 

IFR  Dor.  94-14217  Filed  6-10-94;  0,4.5  am) 
BILU.»<3  CODE  4140-01-M 


National  Institutes  of  Health,  Statement 
of  Organization,  Functions,  and 
Delegations  of  Authority 

Part  H,  Chapter  HN  (National 
Institutes  of  Health)  of  the  Stateme;it  ui 
Organization,  Functions,  and 
Delegations  of  Authority  for  the 
Depart.mcnt  of  Health  and  Human 
Services  (40  FR  22859,  May  27,  1975,  as 
amended  most  recently  at  59  FR  25952- 
25953,  Ma>  18,  1994)  is  amended  to 
reflect  the  establishment  of  the  Office  of 
Health  Education  and  Communications 
(HNVV14)  within  the  Office  of  the 
Director.  NEI  (HNWl). 

Section  HN-B,  Organization  and 
Functions,  is  amended  as  follows:  (1) 
Under  the  heading  National  Eve 
Institu  te  (HNW),  Office  of  the  Director 
(HNlVll.  insert  the  following  after  the 
Office  of  Administrative  Management 
I  HNWl  3): 

Office  of  Health  Education  and 
Communication  (HN\V14).  (1)  Plans, 
implements,  and  evaluates  all  activities 
related  to  the  National  Eye  Health 
Education  Program — the  first  Federally 
sponsored  nation-wide  eye  health 
education  program;  (2)  plans  and  directs 
all  special  projects  related  to  eye  health 
education;  (3)  plans,  implements,  and 
evaluates  nation-wide  mass  media 
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(:;iiiipai[;ns  for  various  aspects  of  eve 
disease  prevention,  early  detection,  and 
treatment;  (4)  plans,  designs,  carries  out, 
and  evaluates  a  comprehensive 
scii^iitific  ajid  public  infornuitJon 
program  for  the  Institute  to  disseniinatu 
research  results  to  the  public,  the  nr.edia. 
the  biomedical  community.  Congress, 
and  private  health  organizations;  (5) 
ad\ises  Institute  management  on  all 
aspects  and  phases  of  NEI  and  NlH 
scientific  reporting,  knowledge  transfr-r, 
hoalth  education,  public  information, 
and  press  relations;  (6)  provides 
responses  to  inquiries  from  the  public, 
patients  and  families,  health 
professional.^,  and  the  media  as  well  as 
inquiries  from  tlie  White  House,  the 
Department,  and  Members  of  Congress; 
(7)  prepares  and  produces  publications, 
reports,  articles,  e.\hibits.  displays,  and 
other  materials  on  In.stitute  research, 
activities,  programs,  structure,  and 
ftuiction;  (8)  works  with  voluntary  ar;d 
professional  health  organizations  to 
exchange  information  and  plan 
cooperative  activities  related  to  the 
health  education  and  research  results; 
and  (9)  overseas  compliance  with  the; 
IreiKlom  of  Information  Ac;f. 

D;itt!d:  May  24.  109}. 
Karuld  Vaimus, 
Di rector.  NIH. 

H'R  Wx-..  94-14218  Filer!  S,-1(M)4;  H:45  ;ini| 
BILLING  CODE  4140-01 -« 


Social  Security  Administration 

1994  Advisory  Council  on  Social 
Security;  Meeting 

AGENCV;  Serial  Securitv  Administrnlifjn. 
IIHS. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  In  accordance  with  the 
federal  Advisory  Committee  Act.  this 
notice  announces  a  meeting  of  the  19<)4 
Advisory  Council  on  Social  Security 
(the  Council). 

DATES:  June  24,  1994,  9  a.m.  to  5  39 
p.m.;  lime  25. 1094,  9  a.m.  to  1  p.m. 
ADDRESS:  embassy  Row  Hotel.  2015 
Massachusetts  Avenue,  NVV., 
Washington.  DC  200;^6.  (202)  939-4123. 
FOR  FURTHER  l?«rORM.».T)ON  CONTACT:  Dan 
VVart(mick,  1994  Advisory  Council  on 
Social  Security,  room  B39H.  Hubert  H. 
Humphrey  Building.  200  Independence 
Avenue,  S\V..  Washington.  DC  20201. 
(202)205^861. 

SUPPLEMENTARY  INFORMATION: 

1.  Puqjose 

Under  section  706  of  the  Social 
Security  Act  (the  Act),  the  Secretary  of 
Health  and  Human  Services  (the 


Secretary)  appoints  the  Courci!  every  4 
years.  The  Council  examines  issues 
affecting  the  Social  Security  Old-Age. 
Survivors,  and  Disability  Insurance 
(OASDI)  programs,  as  well  as  the 
Medicare  and  Medicaid  programs, 
which  were  created  under  the  Act. 

In  addition,  ihe  .Secretary  has  asked 
the  Council  specifically  to  address  the 
following: 

•  Social  Security  financing  issues, 
including  developing  recommendations 
for  improving  the  long-range  financial 
status  of  the  OASDI  programs; 

•  General  program  issues  such  as  the 
lelative  equity  and  adequacy  of  Social 
Security  benefits  for  persons  at  various 
income  levels,  in  various  familv 
situations,  and  various  age  cohorts, 
taking  into  account  such  factors  as  the 
increased  labor  force  participation  of 
women,  lower  marriage  rates,  increased 
likelihood  of  divorce,  and  higher 
poverty  rates  of  aged  women. 

In  addressing  these  topics,  the 
Secratiiry  suggested  that  the  Council 
may  wish  to  analyze  the  relative  roles  of 
the  public  and  private  sectors  in 
providing  retirement  income,  how- 
policies  in  both  sec  tors  afff-t  retirement 
decisions  and  the  economic  status  of  thi? 
elderly,  and  how  the  disability 
insurance  program  provisions  and  the 
availability  of  heal'h  insurance  and 
hciaith  care  costs  c;f:ect  such  matters. 

The  Council  is  composed  of  12 
members  in  addition  to  the  chairman: 
Robert  Bail,  fcan  Bck.  Ann  Combs. 
Edi'h  Ficrst,  CloriF.  Jolmson,  Thomas 
Jones.  George  Kourpias.  Sylvester 
Schieber,  Gerald  Sh(;a,  Marc  Twinney, 
Fidel  Vargas,  and  Carolyn  Weaver.  The; 
chairman  is  Edward  Gramaf:h. 

The  Council  is  to  report  to  the 
Secretan.'.  and  such  reports  shall 
thereupon  be  transmitttid  to  the 
Congress  and  to  the  Board  of  Trustees  of 
each  of  the  Trust  Funds. 

II.  Agenda 

The  Council  will  di.scu.ss: 

•  Economic  well-being  of  today's 
elderly  and  those  scon  to  retire; 

•  Proj^noses  for  baby-boom  cohorts 
and  l)cyo!id; 

•  Is.'-.ucs  facing  the  Social  Security 
program; 

•  Issues  concerning  ptmsions  end 
other  retire.ment  saving;  and 

•  Matters  relating  to  technic:al  panels 
of  experts. 

The  agenda  items  are  subject  to 
change  as  priorities  dictate. 

The  meeting  is  open  to  the  public  to 
the  extent  that  space  is  available, 
beginning  at  1:00  p.m.  on  June  24,  1994. 
That  day's  morning  session  will  deal 
only  with  interna]  personnel  and 
admiuistrntive  matters  of  the  Council 


not  relating  to  the  substantive  purposn 
of  the  meeting.  Therefore,  under  the 
Government  in  the  Sunshine  Act  (5 
U.S.C.  552b(c)(2)).  that  session  is 
exempt  from  being  open  to  the  public. 
Interpreter  services  for  persons  with 
hearing  impairments  will  be  provided. 
A  transcript  of  the  meetmg  will  be 
available  to  the  public  on  an  al-a)st-of 
duplication  basis.  The  transcript  can  1)-' 
orvlered  from  tlie  Designated  ri:d<;ral 
Officer  of  the  Council. 

(Caiiilognf  Feder?!  Domestii;  Assislancn 
Pr'>graiii  No.s.  9,3.602,  Social  .Secuirity- 
Disability  Insurance:  93.803.  Social  Scrurily- 
Retirwnent  Insurance:  93.805,  Soi  i.nl 
Si!c:<.irity-Siirvivc)rs  Insurance-.) 

Diitf'H:  June  3.  1<!14. 
David  Lindeman, 

D(sii:natfd  Federal  Offiri'i:  }  ')'.i-4  Advisvn; 
Council  on  Social  Securitv. 

irKDoc.  94-14056  Filed  f>-12-'i4;  8:45  ami 

BILLING  CODE  41&0-29-P 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Public  and  Indian  Housing 

(Docket  No.  N-94-3761;  FR-3538-W-01] 

NOFA  for  Vacancy  Reduction  Program: 
Technical  Correction 

AGLNCY:  OfHce  of  the  Assistant 
Socr(;tnrv  for  Public  and  Jndian 
Housin<(.  HUD. 

ACTION:  Correction  of  NOKA 

SUMMARY:  This  notice  corrects  a  NOFA 
to  b(!  published  on  June  13.  1^94.  in  the 
Federal  Ret-ister.  This  correction  is 
n«-c:e.ssary  because  of  errors  that  were 
disccnered  in  tlie  document  after  it  had 
been  submitted  to  the  Federal  Register 
for  publication.  The  correction  clarifi' s 
that  program  funds  are  not  intended  to 
be  used  to  support  the  rorinal 
niaintenancf  associated  with  routine 
tumovtT  of  UTiits. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mar)' .Ann  Russ.  Director.  Ofiice  of 
A:isisted  Housing.  Department  of 
Housing  and  Urban  DeveJopmenl,  4:11 
Seventh  Street  SW.,  room  4204. 
Washington,  D.C.  20410,  tolephcmc 
(202) 708-1800  or  (202) 798-1380 
(TDD).  (These  are  no!  toll-frcHj  numbers.) 
SUPPLE.'-IENTARY  INFORMATION: 
Accord innlv,  the  NOFA  for  V'acancv 
Reduction  Program,  sclicdulcd  for 
publication  in  the  Federal  Register  on 
Mcmday,  June  13.  1994.  as  Part  V.  is 
amoniled  as  follows: 

1.  In  the  Summary,  a  new  sentence  is 
added  as  the  sixth  sentcnc:e. 
immediately  preceding  the  sentence 
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support  the  normal  mainte 
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2.  In  Section  I.D,  "Definilions".  the 
word  "routine"  is  removed  from  the 
definition  of  "Repair". 

Authority:  42  L'.SC.  14371  a|id  3.5.15(cl). 
DafciJ:  June  9.  1904. 
.Myra  L.  Ransick, 

Asiistant  General  Counsel  for  llfgiilations. 
IFR  Doc.  94-144F.1  Filed  &-!(v|94:  3:45  ii.Tll 
BILLING  CODE  4210 -OS-P 


DEPARTMENT  OF  THE  INT|ERI0R 

Office  of  the  Secretary 
RIN1094-AA45 

Use  of  Alternative  Dispute  ^lesolution 
(ADR) 

agency:  Office  of  the  Serrefcn,-. 
ACTION:  Notice  of  interim  A  )R  policy 
and  opportunity  for  comme  it. 
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SUMMARY:  The  Department 
Interior  (Department';  has  d( 
fvvo-ypar  interim  policy  to  i 
the  requirements  of  the  Adr  i 
Dispute  RosoUition  Act  (AD  ? 
Public  Liw  No.  101-552.  TI 
policy  also  addresses  the  N 
Rulemaking  Act,  Public  La 
648.  The  Department  is  ad 
interim  policy  to  allow  time 
data  on  the  applicability  of 
techniques  to  selected  progifem 
disputes.  During  this  interir  i 
Department  through  its  bure  a 
offices  will  implement  .\DR 
programs  and  other  prcgran 
in  an  effort  to  establish  a  ba;  e 
experience  in  the  practical  i  ses 
At  the  conclusion  of  this  int 
the  Department  will  assess  t  le 
the  ADR  initiatives  in  conju  ict 
both  external  and  internal  ci 
received,  develop  a  propose 
policy,  allow  for  public  connnen 
publish  a  final  ADR  policy  i 
Federal  Register. 

The  Department  seeks  cor  iments  from 
the  public,  including,  amonj  others, 
those  persons  whose  activiti  ?s  the 
Department  regulates,  on  an  '  aspect  of 
this  interim  policy  and  its 
implementation,  and  those  dersons  who 
have  engaged  in  or  may  in  tl  e  future 
engage  in  ADR  processes  wi  h  the 
Department.  At  the  end  of  th  e  60  day 
comment  period  the  Departr  lent  will 
consider  i.ssues  raised  b\  interested 
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persons  and  may  modify  the  interim 
policy  based  on  public  comment. 
DATES:  Comments  must  be  received  on 
or  before  August  12,  1994. 
ADDRESSES:  Written  comments  should 
be  mailed  or  delivered  to  Philip  G.  Kiko, 
Deputy  Director,  Office  of  Hearings  and 
Appeals  (OHA).  U.S.  Department  of  the 
Interior.  4015  Wilson  Boulevard, 
Arlington,  Virginia  22203. 
FOR  FURTHER  INFORMATION  CONTACT: 
Philip  G.  Kiko,  Deputy  Director  and  the 
Alternate  Dispute  Resolution  Specialist, 
OHA  (703)235-3810. 

SUPPLEMENTARY  INFORMATION: 

I.  Administrative  Dispute  Resolution 
Act 

The  Administrative  Dispute 
Resolution  Act  (ADR  Act),  Public  Law- 
No.  101-552,  5  U.S.C.  581-583,  enacted 
November  15,  1990.  authorizes  and 
encourages  federal  agencies  to  employ 
consensual  methods  of  dispute 
resolution  as  alternatives  to  Htigation. 
Under  the  ADR  Act,  a  federal  agency  is 
required:  (1)  To  designate  a  senior 
official  as  a  dispute  resolution 
specialist;  (2)  to  establish  training 
programs  in  the  use  of  dispute 
resolution  methods:  (3)  to  adopt  a  policy 
on  the  use  of  ADR  techniques;  and  (4) 
to  review  the  standard  language  in 
agency  contracts,  grimts  or  other 
agreements,  to  determine  whether  to 
include  a  provision  on  ADR.  Federal 
agencies  are  also  required  to  consult 
with  the  Administrative  Conference  of 
the  United  States  (ACUS)  and  the 
Federal  Mediation  and  Conciliation 
Service  (FMCS)  on  the  development  of 
their  ADR  policies. 

Additionally,  section  3(a)  of  the  ADA 
Act  requires  the  Department  to  adopt  a 
formal  policy  as  to  how  it  intends  to 
implement  the  ADR  Act  in  each  of  the 
following  areas:  (a)  Formal  and  informal 
adjudications;  (b)  rulemakings;  (c) 
enforcement  actions;  (d)  issuing  and 
revoking  licenses  or  permits:  (e)  contract 
administration;  (f)  litigation  brought  by 
or  against  the  Department;  and  (g)  other 
departmental  action. 

Congress  enacted  th-;  ADR  Act  to 
reduce  the  time,  cost,  inefficiencies  and 
contentiousness  that  are  too  often 
associated  with  litigation  and  other 
adversarial  dispute  mechanisms. 
Moreover,  experience  at  other  federal 
agencies  shows  that  .ADR  can  help 
achieve  mutually  acceptable  solutions 
to  disputes  more  effectively  than  either 
litigation  or  administrative  adjudication. 
In  fact.  Vice  President  Gore 
recommended  in  September  1993  that 
federal  agencies  "increase  the  use  of 
alternative  means  of  dispute 
resolution."  National  Performance 


Review,  Recommendation  REG06 
(September  7,  1993). 

While  ADR  techniques  have  proven  to 
be  useful  in  resolving  serious  conflicts, 
the  day-to-day  operations  of  the 
Department's  bureaus  should  provide 
conflict  avoidance  methods,  where 
possible.  Moreover,  the  ADR  Act,  5 
U.S.C.  582(b),  specifically  cautions  that: 

An  agency  shall  consider  not  using  a 
dispute  resolution  proceeding  if — 

(1)  a  definitive  or  authoritative  resolution 
of  the  matter  is  required  for  precedential 
value,  and  such  a  proceeding  is  not  likely  lo 
be  accepted  generally  as  a.n  authoritative 
precedent; 

(2)  the  mattcT  involves  or  n.ay  bear  upon 
significant  questions  of  Government  policy 
that  require  additional  procedures  before  a 
final  resolution  may  be  made,  and  such  a 
proceeding  would  not  likely  serve  to  develop 
a  recommended  policy  for  the  agencv: 

(3)  maintaining  established  policies  is  of 
special  importance,  so  that  variations  amoii,:; 
individual  decisions  are  not  increased  and 
such  a  proceeding  would  not  likely  rca(  h 
consistent  results  among  individual 
decisions: 

(4)  the  marter  significantly  ai'fects  persons 
or  organizations  who  are  not  parties  to  the 
proceeding; 

(.5)  a  full  public  record  of  the  proceeding 
is  important  and  a  disp'.ne  resolution 
pro(  ceding  cannot  providi:  such  a  record: 
and 

(6)  the  agency  must  m;.::  •  :in  continuing 
jurisdiction  over  the  matter  with  authoritv  to 
alter  the  disposition  of  the  matter  in  the  light 
of  changed  circumstances,  and  a  dispute 
resolution  proceeding  vvouid  in'orfere  with 
the  agency's  fulfilling  that  requirement. 

The  decision  whether  to  use  ADR, 
however,  remains  within  each  federal 
agency's  discretion,  and  participation  in 
ADR  processes  is  by  mutual  cun,sent  of 
the  disputants. 

The  ADR  Act  fosters  the  use  of /\DR 
by  ensuring  appropriate  protection  of 
parties'  and  neutrals'  communication. 
The  ADR  Act,  however,  is  not  a  statute 
exempting  disclosure  under  the 
Freedom  of  Informatiim  Act  (FOIA).  To 
establish  a  baseline  of  understanding, 
concerned  parties  should  establish 
confidentiality  guidelines  consistent 
with  FOIA  requirements  before  entering 
into  negotiations. 

Within  the  limitations  set  forth  in  the 
ADR  .Act,  and  elsewhere,  the 
Department  plans  to  explore,  over  the 
next  two  years,  whethe.-  and  in  which 
contexts  the  use  of  ADR  facilitates 
faiier,  faster,  or  more  rational 
resolutions  of  disputes  than  present 
dispute  resolution  met})Qds  provide. 
Additionally,  the  Department  will 
conduct  an  evaluation  of  the  interim 
policy.  On  the  basis  of  this  evaluation, 
the  Department  will  consider  modifvir-i 
any  of  its  current  procedures  or  rules,  as 
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appropriate,  to  allow  for  greater  use  of 
ADK. 

II.  Negotiated  Rulemaking  Act 

In  enacting  the  Negotiated 
Rulemaking  Act,  Public  Law  No.  101- 
648.  Congress  indicated  its  concern  that 
traditional  notice  and  comment 
rulemaking  procedures  may  discourage 
agreement  among  the  potentially 
affected  parties  and  the  Federal 
Government.  Congress  addressed  this 
concern  by  purposefully  designing  the 
Negotiated  Rulemaking  Act's 
procedures  to  facilitate  the  cooperative 
development  otregulations  by 
interested  persons  and  agencies. 
Moreover,  Vice  President  Gore's  report 
recently  recommended  improving 
agencies'  regulatory  systems  by 
"(e)ncourag[ingl  agencies  to  use 
negotiated  rulemaking  more  frequently 
in  developing  new  rules."  National 
Performance  Review,  Recommendation 
REG03. 

Negotiated  Rulemaking  (Reg-Neg) 
does  not  replace  the  traditional  notice 
and  comment  rulemaking.  Rather,  Reg- 
Neg  supplements  the  more  traditional 
process  by  developing  consensus 
around  the  candidate  proposed  rule 
before  an  agency  publishes  it  in  the 
Federal  Register.  Combining  early 
consensus-building  and  information- 
gathering  with  an  opportunity  for  broad 
public  consideration,  the  Reg-Neg 
process  meets  the  prescription  of  the 
Administrative  Procedure  Act.  5  U.S.C. 
551  et  seq.,  and  can  facilitate  more 
effective  regulatory  development  and 
regulations.  Moreover,  on  September  30, 
1993,  President  Clinton  issued  a 
Memorandum  in  conjunction  with  the 
issuance  of  Executive  Order  12366  on 
Regulatory  Planning  and  Review.  The 
Memorandum  required  each  department 
to  identify  to  the  Office  of  Information 
and  Regulatory  Affairs  at  least  one 
rulemaking  within  the  upcoming  year  to 
be  developed  through  negotiated  ' 
rulemaking  or  to  explain  why  negotiated 
rulemaking  would  not  be  feasible,  58  FR 
52391  (Oct.  7,  1993). 

Decisionmakers  should  view  Reg-Neg 
as  one  of  a  variety  of  information- 
gathering  and  consensus-building  or 
consultative  processes  used  to  achieve 
effective,  efficient,  rational,  and  fair 
agency  policy.  Although  the  Negotiated 
Rulemaking  Act  does  not  address  less 
formal  decisionmaking  processes, 
including,  among  others,  policy 
roundtables  and  public  meetings,  such 
nonadversarial  processes  may  help 
gather  information  to  assist  the 
Department  in  policy  development. 

Participation  in  informal  regulatory 
development  processes  can  require 
significant  commitment  of  resources  on 


the  part  of  all  participants,  including 
federal  agencies.  The  Department's 
experience,  however,  has  shown  that 
consensus-building  techniques  can 
result  in  better  policy,  reduce  the  high 
rate  of  litigation,  and  lower  the  costs  of 
program  implementation  for  the 
Department's  bureaus  and  the  regulated 
community- 
Ill.  Interim  Policy 
A.  Application  of  the  Interim  Policy 

The  Department  encourages  the 
effective  use  of  ADR  and  Reg-Neg  to  the 
fullest  extent  compatible  with  existing 
law,  and  the  Department  s  resources  and 
missions.  Based  on  almost  one  hundred 
and  fifty  years  of  experience,  the 
Department  recognizes  that  the  use  of 
consensus-building  techniques  and 
nonadversarial  planning  processes  can 
increase  the  wisdom,  efficiency,  equity, 
and  long-term  stability  of  departmental 
decisions. 

The  interim  policy  is  intended  to 
govern  both  the  programmatic  side  of 
the  Department's  broad  responsibility, 
as  well  as  many  of  the  human  resources 
aspects.  With  regard  to  human 
resources,  this  interim  ADR  policy 
embraces  the  ADR  policy  of  the 
Department's  Office  for  Equal 
Opportunity.  The  use  of  ADR  is 
expected  to  be  very  useful  in  matters 
involving  equal  employinent 
opportunity.  Workplace  dispute  issues 
outside  the  jurisdiction  of  actions 
governed  by  regulations  issued  by  the 
Merit  Systems  Protection  Board  will 
also  be  governed  by  this  policy.  Where 
the  use  of  ADR  would  impede  effective 
supervisory  action  in  routine  matters  of 
employee  discipline  or  performance 
appraisal,  supervisors  mav  elect  not  to 
use  ADR. 

B.  Purpose  of  the  Inteiim  Policy 

The  Department  has  developed  a  two- 
year  ADR  interim  pcjlicy  in  response  to 
the  requirements  of  the  ADR  Act.  The 
policy  encourages  the  Department's 
bureaus  to  identify  disputes  amenable  to 
ADR  and  to  use  ADR,  whenever 
practicable.  After  testing  ADR  methods 
in  a  variety  of  contexts,  the  Department, 
through  the  Interior  Dispute  Resolution 
Council,  at  the  conclusion  of  the  two- 
year  interim  phase,  will  assess  the 
appropriateness  of  the  use  of  ADR  and 
determine  which  program  areas  could 
most  benefit  from  the 
institutionalization  of  ADR  processes. 
Existing  bureau  ADR  efforts  should 
continue  as  this  final  policy  is 
developed. 

The  Department's  interim  ADR  policy 
is  also  designed  to  disseminate 
knowledge  about  ADR  both  within  the 


Depart.ment  and  to.those  whom  the 
Department  serves,  as  well  as  to 
introduce  new  ADR  initiatives  and  to 
provide  guidelines  for  bureaus  to  apply 
in  the  implementation  of  ADR  pilot 
programs.  These  initiatives  will  produce 
a  baseline  of  experience  that  will  be 
used  in  developing  the  Department's 
final  ADR  policy.  Without  the  full 
commitment  and  cooperation  of  all 
involved  in  the  two-year  interim  phase, 
the  Department  will  lose  a  valuable 
opportunity  to  learn  what  works,  what 
does  not,  and  how  best  to  capture 
potential  benefits  from  ADR  use. 

C.  Implementation  of  Interim  Policy 

1.  Role  of  the  Department's  Dispute 
Resolution  Specialist 

Pursuant  to  the  ADR  Act.  the 
Secretary  appointed  the  Director.  Office 
of  Hearings  and  Appeals  (OHA)  to  serve 
as  the  Department's  Dispute  Resolution 
Specialist  (DRS).  This  high  level. 
Department  official  was  appointed  as 
the  DRS  in  order:  (1)  To  facilitate  intra- 
departmental  coordination  and 
communication;  (2)  to  ensure 
consistent,  quality  training:  (3)  to 
establish  minimum  qualifications  for 
mediators,  arbitrators,  and  certain 
departmental  employees  with  ADR 
responsibilities;  and  (4)  to  reduce 
administrative  redundancy.  The  DRS 
will  maintain  an  "open  door"  policy, 
welcoming  inquiries  from  and  offering 
assistance  to  the  bureaus  and  interested 
persons.  During  the  period  that  the 
interim  policy  is  being  implemented, 
ongoing  input  from  the  public  is 
encouraged.  The  DRS  will  also  develop 
and  make  available  a  roster  of  neutrals 
who  are  trained  in  ADR  and  who  would 
be  available  to  participate  in  a  dispute 
resolution  proceeding.  Despite  this  focal 
point  for  ADR  activity,  the  Department's 
interim  ADR  policy  is  to  encourage 
decentralized  decisionmaking  to  the 
greatest  extent  poss:!)le. 

2.  Role  of  the  Interior  Department 
Resolution  Council 

In  order  to  keep  the  Department's, 
bureaus  informed  during  the 
implementation  of  the  interim  phase, 
the  DRS  shall,  30  days  after  publication 
of  the  Department  interim  poficy, 
convene  the  Interior  Dispute  Resolution 
Council  (IDRC).  Composed  of  the 
Department's  Assistant  Secretaries. 
Solicitor  and  the  Director  of  the  Office 
of  Regulatory  Affairs  (ORA).  or  their 
respective  designees,  and  chaired  by  the 
DRS.  the  IDRC  shall  monitor  and 
evaluated  the  Department's  use  of  ADR 
and  Reg-Neg  and  assist  in 
inlradepartmcntal  policy  and  process 
coordination.  The  IDRC  shall  act  as  an 
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such  disputes.  Additionally,  to  facilitate 
the  monitoring  and  evaluation  of  the 
bureau's  initiative(s),  the  ADRP  should 
address,  among  other  topics,  the  (1) 
Goals;  (2)  objectives:  (3)  timetable;  (4) 
implementation  strategy;  (5)  monitoring 
criteria;  and  (6)  evaluation 
methodology.  It  is  permissible  if  two  or 
more  bureaus  adopt  the  same  plan  or 
parts  of  a  plan. 

In  selecting  appropriate  ADR  pilot 
initiatives,  a  bureau  can  focus,  for 
example,  on  a  particular  category  of 
dispute  (e.g.,  contract  cases),  on  a 
variety  of  disputes  involving  a 
particular  organizational  segment  or 
region  of  the  agency,  or  on  a  particular 
ADR  process  that  would  be  applied  in 
a  variety  of  disputes  across  the  bureau. 
In  selecting  a  focus  for  an  ADR  pilot 
initiative,  the  Department  encourages 
bureaus  to  consider  using  some  of  the 
disputes  that  are  central  to  the 
Department's  mission.  While  a  bureau 
should  not  avoid  identifying  personnel 
and  small  contract  disputes,  for 
example,  as  candidates  for  a  pilot 
initiative,  a  bureau  should  not  focus 
exclusively  on  these  areas  so  that  the 
effectiveness  of  ADR  for  a  bureau  can  be 
judged  in  a  programmatic  context. 

Some  offices  of  the  Department,  such 
as  the  Office  of  the  Solicitor,  assist 
bureaus  in  carrying  out  their  programs 
rather  than  conducting  programs  of  their 
own.  For  the  purposes  of  this  policy, 
such  offices  should  assist  their  client 
bureaus  in  implementing  ADR  in  a 
programmatic  context.  Nonetheless, 
such  offices  should  develop  an  ADRP 
for  internal,  human  resource 
management  purposes. 

Consistent  with  the  many  activities 
and  functions  of  the  Department  and  the 
Federal  Acquisition  Regulations'  (FAR) 
recognition  of  the  usefulness  of  ADR  in 
government  contracts,  each  BDRS,  or 
appointed  designees,  should  review 
categories  of  all  proposed  new  and 
renewal  contracts,  agreements,  permits, 
memoranda  of  understanding,  and  other 
documents,  to  determine  whether  to 
include  ADR  provisions.  Moreover,  the 
Department  encourages  the  use  of  ADR 
in  contract  disputes  prior  to  these 
disputes  reaching  the  Interior  Board  of 
Contract  Appeals.  To  avoid  duplication 
of  effort  by  bureau  personnel,  the  Office 
of  the  Solicitor,  working  with  the 
Department's  Senior  Procurement 
official,  will  develop  standardized  ADR- 
related  clauses  that  bureaus  can  use  in 
contracts  and  other  documents. 

The  Department  expects,  as  well,  that 
those  bureaus  with  comparatively  more 
dispute  resolution  experience  will,  on  a 
voluntary  basis,  assist  bureaus  less 
familiar  with  dispute  resolution  in  the 
development  of  the  ADKP.  The 


Department  expects,  as  well,  that  inter- 
bureau  initiatives  such  as  "one  stop 
permitting,"  for  example,  be 
coordinated  with  the  BDRSs.  Each 
BDRS  and  others  involved  with  the 
implementation  of  the  interim  policy 
are  encouraged  to  consult  with  other 
federal  agencies,  and  others  in  the 
dispute  resolution  field  in  the 
development  of  their  ADR  initiatives. 
The  DRS  is  available  to  provide  the 
names  of  contact  persons  within  various 
federal  agencies  who  have  effectively 
utilized  ADR  methods  in  resolving 
disputes. 

Judges  within  all  boards  and  divisions 
of  OHA  will  be  encouraged  to  utilize, 
where  appropriate,  ADR  methods, 
including,  among  others,  the  use  of 
settlement  judges,  minitrials.  and  the 
referral  of  litigants  to  mediation  or 
arbitration  in  advance  of  a  judge's 
consideration  of  a  case  on  the  merits. 
OHA  will  develop  an  internal  policy  for 
the  appointment  of  settlement  judges 
and  will  refer  litigants  to  a  list  of 
approved  mediators  and  arbitrators. 

"The  appropriate  Assistant  Secretary  or 
designee  shall,  upon  receipt  of  a 
bureau's  ADRP,  review  and  approve  the 
ADRP  in  consultation  with  the  IDRC. 
Within  30  days  after  approval  of  an 
ADRP,  a  bureau  shall  publish  its  ADRP 
in  the  Federal  Register  or  otherwise 
make  the  ADRP  accessible  to  interested 
persons. 

D.  Monitoring  and  Evaluation 

Each  BDRS  shall  monitor  the 
implementation  of  his  or  her  bureau's 
dispute  resolution  initiatives  on  an 
ongoing  ba.sis,  using  the  criteria 
developed  in  their  ADRP.  Each  BDRS 
shall  submit  to  the  IDRC.  through  the 
proper  Bureau  Head  and  Assistant 
Secretar,'.  every  180  days,  an  evaluation 
of  the  bureau's  progress  toward  meeting 
the  goals,  objectives,  and  timetables  on 
the  basis  of  the  methodology  outlined  in 
the  ADRP.  The  evaluation  should  also 
discuss  any  unanticipated  issues  that 
each  bureau  may  have  encountered  and 
how  those  issues  have  been  or  are  being 
resolved. 

The  BDRSs  in  conjunction  with  the 
IDRC  shall,  at  the  conclusion  of  the  two- 
yfear  interim  phase,  catalogue  and 
evaluate  the  bureaus'  respective 
initiatives  and  experiences  under  their 
ADRPs  in  a  report  to  the  Secretary.  This 
evaluation,  coordinated  by  the  DRS,  ns 
chair  of  the  IDRC,  will  focus  on  the 
categories  of  dispute  and  tv^ies  ADR 
methods  that  were  most  helpful  in 
achieving  resolution  of  disputes. 

Moreover,  because  the  usefidness  of 
ADR  to  the  Department  is  dependent  on 
the  processes'  ability  to  facilitate 
rational,  fair,  efficient,  and  stable 


solutions  among  the  Department's 
bureaus,  the  regulated  community  and 
the  public,  evaluation  of  the  interim 
policy  should  receive  the  benefit  of 
public  public  comment  and 
participation. 

A  concluding  section  of  the 
evaluation  should  explain  how  dispute 
resolution  will  be  integrated  on  a 
permanent  basis  into  each  bureau's 
program  offices.  This  process  of  review, 
evaluation,  and  modification  will  allow 
each  bureau  to  systematically  and 
rogularly  improve  its  ADR  programs. 

E.  Development  of  Final  ADR  Policy 

The  IDRC  in  conjunction  with  the 
BDRSs.  and  with  the  benefit  of  public 
comment  and  participation,  will 
develop  a  permanent  Department  ADR 
policy  on  the  basis  of  the  Department's 
two-year  interim  policy  experience.  The 
DRS  will  be  responsible  for  the 
coordination  of  the  development  of  the 
Department's  final  policy,  and  shall 
ensiu-e  issuance  of  that  policy  no  later 
than  90  days  after  the  conclusion  of  the 
interim  policy.  During  the  time  between 
conclusion  of  the  interim  policy  and 
issuance  of  the  final  policy,  the  interim 
policy  shall  remain  in  effect,  as 
appropriate. 

F.  Negotiated  Rulemaking 

Pursuant  to  Executive  Order  12866 
and  the  Presidential  Memorandum  on 
Negotiated  Rulemaking,  issued 
September  30,  1993,  the  Department 
will  use,  where  appropriate,  negotiated 
rulemaking  or  other  consent;!. s-building 
techniques  to  develop  rules  that  are  fair, 
technically  accurate,  and  clear.  Each 
bureau  will  evaluate,  prior  to  drafting  or 
amending  aiv  regulation,  whether 
negotiated  raiem.-iking  is  appropriate  for 
developing  or  amending  that  regulation 
and  will  explain,  on  the  Regulatory 
Aleri  Form  submitted  to  the  OR.^,  the 
basis  for  determining  whnlher  or  not  the 
regulation  will  bo  developed  or 
amended  using  negotiated  ruu.'making. 

In  explaining  whether  negotiated 
rulemaking  should  be  used  for  a 
particular  rulemaking,  each  bureau 
should  address  at  least  the  following: 

(1)  Whether  there  exists  a  small  and 
identifiable  group  of  constiti;onts  (the 
"parties")  with  significant  interests  in 
the  rulemaking,  so  that  all  reasonably 
foreseeable  significant  interests  can  be 
represented  by  individuals  in  the 
negotiation; 

(2)  Whether  the  parties  believe  it  to  be 
in  their  best  interest  to  enter  into  a 
negotiated  rulernfiking; 

(3)  Whether  the  parties  arc  willing 
and  able  to  enter  into  negotiated 
rulemaking  in  good  faith; 
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(4t  Whether  any  single  party  has.  or 
is  perceived  to  have,  the  ability  to 
dominate  negotiations,  thereby  making  a 
compromise  solution  unlikely; 

(5)  Whether  there  are  clear  and 
identifiable  issues  that  are  agreed  to  be 
ripe  for  a  negotiated  solution; 

(6)  Whether  a  negotiated  solution 
would  require  one  or  more  parties  to 
compromise  a  fundamental  value; 

(7)  Whether  the  use  of  negotiated 
rulemaking  is  reasonably  likely  to  result 
in  an  agreement  or  course  of  action 
satisfactory  to  all  parties;  and 

(8)  Whether  there  are  legal  deadlines 
or  other  legal  issues  that  either  mitigate 
against  negotiation  or  provide 
incentives  to  reach  a  negotiated 
solution. 

If  a  bureau  has  decided  to  enter  into 
a  negotiated  rulemaking,  it  will  prepare 
a  brief  report  describing  the  goals, 
objectives,  anticipated  parties,  and 
projected  timetables  of  the  negotiation. 
Throughout  the  negotiation,  the  bureau 
will  prepare  brief  periodic  reports 
discussing  the  progress  toward 
achieving  the  goals,  objectives,  and 
timetables  of  the  negotiation,  and 
highlighting  any  successes  and 
unanticipated  events  or  issues 
encountered  during  the  negotiation. 
These  reports  shall  be  submitted  to  ORA 
and  the  IDRC. 

At  the  end  of  the  two-year  interim 
policy.  ORA,  the  DRS,  and  IDRC  shall 
prepare  a  report  to  the  Secretary 
evaluating  the  Department's  experiences 
with  negotiated  rulemaking.  This  report 
will  focus  upon  the  types  of  policies, 
categories  of  rulemakings,  and  methods 
of  negotiation  that  were  most  successful 
in  achieving  customer  satisfaction  and 
the  cost-effective  implementation  of 
mutually  agreeable  rulemakings.  This 
report  will  be  based  upon  e^-aluations 
conducted  by  the  bur(;aus  and 
submitted  to' ORA.  IDRC,  and  the  DRS 
for  review  and  assimilation  into  the 
report  to  the  Secretar}'. 

IV.  Executive  Order  12866 

This  interim  policy  was  not  subject  to 
Office  of  Managemnit  and  Budget 
review  under  Executive  Order  12866. 

Dated:  June  2,  19')-;. 
Bonnie  R.  Cohen, 

Assistant  Secretary,  Policy,  Manngenwnt  and 
Budgets. 

Appendix  I— Glossar>'  ol"  ADR  Terms 
Appendix  11— Examples  of  ADR  Initiatives 

Appendix  I— Glossary  of  ADR  Terms 

The  following  terms  ain  commonly 
associated  with  ADR  and  negotiated 
rulemaking  and  contain  nnnv 
recognized  forms  of  ADR.  They  are 
provided  for  the  readf,r's  convenience 


and  have  been  adapted  from  the  ADR 
Act,  the  Negotiated  Rulemaking  Act. 
and  other  sources. 

Alternative  means  of  dispute 
resolution— An  inclusive  term  used  to 
describe  a  variety  of  problem-solving 
processes  that  are  used  in  lieu  of 
litigation  or  administrative  adjudication 
to  resolve  issues  in  controversy, 
including  but  not  Lmited  to.  settlement 
negotiations,  conciliation,  facilitation, 
mediation,  fact-finding,  minitrials,  and 
arbitration,  or  any  combination  thereof. 
Arbitration — A  process,  quasi-judicial 
in  naiuro,  whereby  a  dispute  is 
submitted  to  an  impartial  and  neutral 
third  party  who  considers  the  facts  and 
merits  of  a  case  and  decides  the  m.-.tter. 
To  be  revised  consistent  with  5  b.S.C. 
588.  et.  seq. 

Conc///or/on— Procedures  intended  to 
help  establish  trust  and  openness 
between  the  parties  to  a  dispute. 

Dispute— An  issue  which  is  material 
to  a  decision  concerning  an 
administrative  or  mission-related 
program  of  an  agency  and  with  which 
there  is  disagreement  between  the 
agency  and  a  person  or  persons  who 
would  be  substantially  affected  by  the 
decision. 

Dispute  resolution  communication — 
Any  oral  or  written  commun;  ation 
prepared  for  the  purposes  of  a  dispute 
resolution  proceeding,  including  any 
memoranda,  notes,  or  work  product  of 
the  neutral,  parties,  or  nonparty 
participants.  A  written  agreement  to 
enter  into  a  dispute  resolution 
proceeding,  or  a  final  written  agreement 
or  arbitration  Hvvard  .eached  as  a  result 
of  a  dispute  resolution  proceeding,  is 
not  a  dispute  resolution 
communication.  ' 

Dispute  resolution  proceeding — Any 
process  in  which  an  aiternative  nie.-iiis 
of  dispute  resolution  is  used  to  resolve 
an  issue  in  controversy  in  wMch  a 
neutral  is  appointed  and  sp<;c.ified 
parties  participate. 

Facilitation — Involves  the  crsistance 
of  a  third  party  who  is  impartial  loWifd 
the  issues  under  diccussion  and  who 
works  with  all  participants  in  t  v  hole 
group  session  providing  pro':edural 
directions  on  how  th-^  group  can 
effectively  move  through  the  problem- 
solv  ing  steps  of  the  meeting  and  arrive 
at  the  jointly  agreed  upon  goal. 

Fact-finding — Involves  the  u:,e  of 
neutrals  acceptable  to  al!  parties  (o 
determine  disputed  facts.  Thin  can  be 
particularly  useful  where  disagreomeits 
about  the  need  for  or  the  moaiii.ig  .of 
data  are  impeding  resolution  of  a 
dispute,  or  where  the  disputed  fccts  n  e 
highly  technical  arjd  would  he  bettCi- 
resolved  by  experts.  F.^.t  tliii  'ir.;^ 
usuailv  involves  an  inforjnal 


30372 


FediraJ  Register  /  Vol.  59.  No.  112  /  Monday,  June  13.  1994  /  Notices 


t  e 


f«  cts 


biDught 


ipoi 


iparl  tal 


par  :ie 


( tr 


ser lor 


fri 


presentati  >n  of  its  case  by 
The  neutra](s)  then  provi 
opinion  on  the  disputed 
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Litigation — A  dispute 
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and  weaknesses  of  their  ca 
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An  advisory  committee  est 
i\n  agency  in  accordance  w 
Negotiated  Rulemaking  Ac 
Federal  Advisory  Commllt 
consider  and  discuss  issue 
i'urpohe  of  reaching  a  con 
developncnt  of  a  prcposc( 
Negotiation — Involves  a 
rolationshio  between  two 
parties  vvl     iiove  either  pei 
nctiial  coifhcts  of  interest, 
participants  join  volunfari 
ti  -nporary  rslationship  tn  e 
tjth(;r  about  their  needs  wnc 
and  exchange  specific  reso; 
pi<inti«cs  that  will  resolve 
iis\ies.  Almost  all  of  the 
procedures,  in  which  the  p 
in  lint  .in  control  over  the  o 
fhf  conflict,  are  variations 
elaborations  of  the  negotiat 
S'ffutml^Ari  individual 
re-^i.rr-t  to  an  is>  ue  in  contn 
fufK.tions  specifically  to  ai 
in  rt.solving  the  cont^overs^ 
individual  may  be  a  permai 
tO'Tipordry  officer  or  empl 
Ffdori.l  Ccvermienl,  or  ai>}, 
individuul  who  is  acceptab 
parties  to  q  dispute  resoluti 
proretdjng.  A  neutral  shall 
nfiicial.  fi      •;  ial.  or  person  i 
intt.Tfst  Wi  II  respect  to  the 
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unless  such  interest  is  fully  disclosed  in 
writing  to  all  parties  and  all  parties 
agree  that  the  neutral  may  serve. 

Ombudsman — A  person  designated  to 
address  selected  categories  of  disputes 
by  investigating  the  circiunstances  that 
gave  rise  to  the  matter,  and  based  upon 
the  investigative  findings, 
recommending  corrective  action,  as 
appropriate. 

Roster— A  list  of  persons  qualified  to 
provide  services  as  neutrals  that  is 
maintained  by  the  agency. 

Appendix  II— Examples  of  .ADR 
Initiatives 

Various  bureaus  and  offices  within 
the  Department  have  been  involved  in 
implementing  ADR  procei^es.  Some  of 
the  more  prominent  examples  of  .\DR 
initiatives  that  reflect  the  Department's 
commitment  to  ADR  include: 

In  1990.  the  Department  disseminated 
to  each  of  the  Dcpanment  s  bureaus  and 
offices  an  ADR  survey  designed  to 
identify  program  areas  that  could  be 
amenable  to  ADR  techniques.  Among 
the  questions  asked  were:  (1)  The 
categories  of  disputes  in  which  the 
organization  is  typically  involved:  (2) 
the  number  of  cases  during  the  prior  2 
fiscal  years  that  were  (a)  docketed,  (b) 
settled,  and  (c)  litigated,  and  the 
approximate  cost  involved:  and  (3)  the 
organization's  experience  to  ddte  in 
utilizing  ADR  techniques. 

The  Department  conducted  an 
orientation  program  on  ADR.  Included 
in  the  orientation  program  was  Senator 
Charles  Crasslry.  one  of  the  sponsors  of 
the  ADR  Act.  together  with 
representatives  of  the  Administrative 
Conference  of  the  United  States  (.^Cl'S) 
and  the  Federal  Mediation  and 
Conciliation  Service  (FMCS). 

The  Department  conducted  a  one  day 
training  program  on  ADR.  The  training 
focused  on  the  various  methods  of  ADR 
and  included  representatives  from  the 
I'.S.  Army  Corps  of  Engineers,  the 
Environmental  Protection  Agencv,  the 
Depart.ment  of  Health  and  Human 
Services,  and  the  Department  of 
Transportat'.on,  each  cf  whom  shared 
their  expei  iencrs  in  developing 
success.ful  ADR  programs. 

The  Department's  Office  for  Equal 
Opportunity  (OEO)  provided  training  in 
basic  and  advanced  mediation  skills  for 
OEO  and  personnel  program  officials 
and  Equal  Employment  Opporhmity 
(EEO)  counselors.  OFO  also  issued  a 
directive  to  bureaus  and  offices 
providing  guidance  on  the  development 
and  implementation  of  ADR  pilot 
programs  consistent  with  29  CFR  part 
lbl4.  Under  this  directive  each  bureau 
and  office  is  to  submit  an  ADR  piit)t 
program  phin  delineating  spe<:ific 


actions  to  be  taken  to  incorporate  ADR 
techniques  into  the  EEO  complaints 
process. 

The  Department  recently  made 
consideration  of  the  use  of  ADR  in  the 
resolution  of  discrimination  complaints 
mandatory  and  has  designated  a 
Departmental  EEO/ ADR  Coordinator 
and  directed  each  bureau  to  designate  a 
Bureau  EEO/ADR  Coordinator. 

The  Department  designated  the 
Bureau  of  Reclamation  as  a  pilot  bureau 
in  FY-93  for  the  purpose  of  testing  the 
effectiveness  of  mediation  in  the 
resolution  of  EEO  complaints  and 
administrative  grievances.  The  Bureau 
has  relied  exclusively  on  contract 
neutrals  to  serve  as  mediators  for  all 
dispute  referred  for  ADR.  Mediation  has 
also  been  utilized  by  Reclamation  in 
other  program  areas,  including  resource 
management  and  contract 
administration.  Reclamation  is  assessing 
the  results  of  its  mediation  program  to 
determine  whether  to  expand  its  usa;.,e 
to  other  program  areas. 

The  Department's  OiTice  of  Hearings 
and  Appeals  has  implemented  ADR  as 
an  alternative  to  administrative 
litigation.  The  Board  of  Indian  Appeals 
and  the  administrative  law  judges 
vested  with  authority  for  adjudicating 
Indian  probate  cases  have  encouraged 
the  use  of  settlement  agreements  to 
resolve  these  matters.  Under  43  CFR 
4.207,  administrative  law  judges  have 
been  authorized  to  effect  compromise 
settlements  in  probate  actions  where  the 
parties  concerned  agree  to  compromise 
and  where  the  judge  establishes  th.il  all 
necessary'  conditions  have  been  met. 
The  Board  of  Contract  Appeals  has  been 
effectively  implementing  ADR  prtx  losses 
over  the  last  2  ypars  in  its  cases.  At  the 
time  a  case  is  docketed,  the  Board  issues 
an  order  notifying  the  parties  to  the 
dispi;te  of  the  availability  and  benefits 
of  ADR.  Through  actively  prninoti.ng 
ADR  as  a  viable  alternative,  the  Board 
has  settled  a  majority  of  its  cases 
without  the  need  to  conduct  a  hearing. 

The  Bureau  of  Land  Management 
(BLM)  has  recognized  the  benefits  of 
ADR  techniques,  and  a  presentation  on 
the  topic  was  made  at  the  Bureau's 
Solid  Minerals  Conference  in 
Albuquerque,  New  Mexico,  in  April 
1993.  The  BLM,  in  partnership  with  the 
Bowie  State  University's  Center  for 
Alternative  Dispute  Resolution,  has 
provided  basic  Conflict  Management 
ADR  training  to  Personnelists  and  EEO 
practitioners,  as  well  as  to  kev 
management  officials.  The  BLM  will 
continue  to  work  with  the  Center  for 
ADR  and  other  outside  resources  to 
provide  training  during  Fiscal  '^'car 
1994. 


The  Minerals  Manage.mcnt  Service 
(MMS)  has  a  rich  history  of  ADR.  The 
.MMS's  examples  include  (1)  a  process 
targeted  at  settling  outstanding  and 
contentious  mineral  royalty  claims 
which  has  reduced  appeals  and 
litigation  and  increased  royalty 
collections,  and  (2)  more  than  a  decade 
of  conflict  resolution  training  for 
olfshore  minerals  management 
personnel  and  establishment  and 
conduct  of  a  joint  review  panel  for 
con.stiiuent  review  of  environmental 
documents. 

The  Bureau  of  Mines  (USBM)  has 
rf  cognized  the  benefits  of  ADR 
techniques  and  has  provided  training  to 
principal  officials  in  the  use  of  ADR 
techniques.  Training  was  provided  by  a 
contractor  for  the  Directorates  of  the 
Bureau  on  orientation  to  .ADR 
techniques;  Information  and  Analvsis 
on  .September  28,  1993;  Finance  and 
Management.  December  8.  1993:  and 
Research  on  January  11.  1994.  Training 
will  also  be  provided  to  EEO  Counselors 
by  the  EEO  Staff  and  the  Federal 
Mediation  and  Conciliation  Service  in 
June  1994.  The  Bureau  pl.nn  to  continue 
the  use  of  ADR  for  EEO  complaints  and 
to  expand  it  to  other  typt'S  of  disputes. 
The  EEO  Office  has  used  mediation  and 
negotiation  for  EEO  co.mplaints  in  the 
precomplaint  stage  and  also  the  formal 
( omplaint  stage. 

IFi^  Doc.  94-1428.B  Fiit-ii  <;-U^-!^4:  HA:,  am] 
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Bureau  of  Land  Management 

[NV-93l>-04-421(>-04:  N  57154] 

Realty  Action;  Termination  of 
Segregation  and  Opening  Order, 
Nevada 

AGENCY:  Bureau  of  Land  Manageiiienl, 

Interior. 
ACTION:  Notice. 

SUMMARY:  This  notice  terminates  a 
segregation  of  public  land  which  is  no 
longur  necessary.  The  land  will  be 
opened  to  operation  of  the  public  lands 
laws  generally,  including  the  mining 
laws. 

EFFECTIVE  DATE:  The  segn^gation  will  be 
ti.Tiiiinaled  and  the  land  opened  upon 
publication  of  this  notice  in  the  Federal 
Register. 

SUPPLEMENTARY  INFORMATION:  The 
foll.Aving  described  public  land  in 
Douglas  County,  Nevada,  was  pniposod 
for  disposal  by  exchange  under  .Section 
206  of  the  Federal  Land  Policy  and 
.M.inagernent  Act  of  October  21,  1  ')7f) 
[43  U.S.C.  1716): 


Mount  Diablo  Meridian,  Nevada 

T.  11  .NI.R.  21  E. 
St;c.  4:  SVV'ANVV'ASE'/.,  NVVV4SWV4SEV^. 
NV2SVV'/,SVV'ASEV4.NV2SV:,SW'/.SEV4, 
SV.;SWV4SVVV4SW'/4SEV4, 
VV'/2SU"/4SEV4S\VV4SVVV4SEV4; 

ai^^;regating  approximately  29.0625  acres: 

as  announced  in  the  Notice  of  Realty 
Action  published  on  page  18414  of  the 
April  9, 1993.  Federal  Register.  This 
land  is  no  longer  involved  in  the  land 
exchange  proposal.  Therefore,  the 
segregation  of  this  land  from 
appropriation  under  the  public  land 
laws,  including  the  mining  laws,  is  now 
terminated  upon  publication  of  this 
notice  in  the  Federal  Register. 
Simultaneously,  the  land  is  again  open 
to  the  operation  of  the  public  land  laws, 
including  the  mining  laws. 
FOR  FURTHER  INFORMATION  CONTACT: 
More  detailed  information  is  available 
from  the  Area  Manager  or  Steep  Weiss. 
Bureau  of  Land  Management.  Walker 
Resource  Area.  1535  Hot  Springs  Road, 
suite  300.  Carson  City.  Nevada  89706: 
telephone  (702)  885^)000. 

Dated:  Ju.ie  1,  1994. 
John  Matthie.ssen, 

Area  Marjigcr.  IVulkfr  Rafource Area. 
IFR  Doc.  92-14260  Filed  6-10-94;  8:4.S  am] 
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[NV-930-4210-05;  N^8693] 

Notice  Of  Realty  Action:  Lease/ 
Purchase  for  Recreation  and  Public 
Purposes 

agency:  Bureau  of  Land  Management. 
ACTION:  Recreation  and  public  purpose 
lease/purchase. 

summary:  The  following  described 
public  land  in  Henderson.  Clark  County. 
Nevada  has  been  examined  and  found 
suitable  for  lease/purchase  for 
recreational  or  public  purposes  uisder 
the  provisions  of  the  Recreation  and 
Public  Purposes  Act.  as  amended  (43 
U.S.C.  869  et  snq).  The  Clark  County 
School  District  proposes  to  use  the  land 
for  a  junior  high  school. 

Mount  Diablo  Meridian.  Nevada 

T.  22  S..  R.  63  E.. 

Section  16:  EV,:.SE"aSL'm 
Cxi.'iMining  20  acres,  more  or  less. 

The  land  is  not  required  for  anv 
federal  purpose.  The  lease/purchase  is 
consistent  with  current  Bureau  planning 
for  this  area  and  would  be  in  the  public 
interest.  The  lease/patent,  when  issued. 
will  be  subject  to  the  provisions  of  the 
Rficreation  and  Public  Purposes  Act  and 
applicable  regulations  of  the  Secretary 
of  the  Interior,  and  will  contain  the 


following  reservations  to  the  United 
States: 

1.  A  right-of-way  thereon  for  ditches 
or  canals  constnicted  by  the  authority  of 
the  United  States,  Act  of  August  30,  ' 
1890  (43  U.S.C.  945). 

2.  All  minerals  shall  be  reserved  to 
the  United  States,  together  with  the 
right  to  prospect  for.  m.ine  and  remove 
such  deposits  from  the  same  under 
applicable  law  atid  such  regulations  as 
the  Secretary  of  the  Interior  may 
prescribe  and  will  be  subject  to: 

1.  Easements  in  favor  of  the  City  of 
Henderson  for  roads,  public  utilities  and 
fiood  control  purposes  as  follow-,  30 
feet  in  width  along  the  north  boandary. 
50  feet  in  width  along  the  cast 
boundary.  40  feet  in  width  along  the 
south  boundary.  30  feet  in  width  along 
the  west  boundary,  together  with  the 
fallowing  radius  curves:  NW  corner 
having  a  15  foot  radius,  NE  corner 
having  a  25  foot  radius,  SE  corner 
having  a  54  foot  radius,  and  the  SW 
corner  having  a  20  foot  radius. 

2.  Those  rights  for  power  transmission 
line  purposes  which  have  been  granted 
to  Nevada  Power  Companv  bv  Permit 
No.  N-33070  the  under  the  Act  of 
October  21,  1976  (43  U.S.C.  1761). 

Detailed  information  concerning  this 
action  is  available  for  review  at  the 
office  of  the  Bureau  of  Land 
Management,  Las  Vegas  District.  4765 
W.  Vegas  Drive,  Las  Vegas.  Nevada. 

Upon  put)lication  of  this  notice  in  the 
Federal  Register,  the  above  described 
land  will  be  se;;regated  from  all  oilier 
forms  of  appropriation  under  the  public 
land  laws,  including  the  general  mining 
laws,  except  for  lease/purchase  under 
the  Recreation  and  Public  Purposes  Act. 
leasing  under  the  mineral  leasing  laws 
and  disposals  under  the  mincal 
disposal  laws. 

For  a  period  of  45  days  from  the  date 
of  publication  of  this  notice  in  the 
Federal  Register,  interested  parties  may 
submit  comments  to  the  District 
Manager.  Las  Vegas  District,  P.O.  Box 
26569.  Las  Vegas.  Nevada  89126.  Any 
acherse  comments  will  be  reviewed  by 
the  State  Director. 

In  the  absence  of  any  adverse 
comments,  the  classification  of  the  land 
described  in  this  Notice  will  beco;iie 
effective  60  days  from  the  date  of 
publication  in  the  Federal  Register.  The 
lands  will  not  be  offered  for  lease/ 
purchase  until  after  the  classification 
becomes  effective. 

D.ilcd:  I'jlie  1.  1004. 
Gary  Ryan. 

Acting  District  .\I(inn^t:r.  /.//s  IVon.s.  Vf 
(i'R  Doc  04-14261  Filed  6-10-04:  H:4.t  iiiii| 
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Delaware  and  Lehigti  Na.  igation  Canal 
National  Heritage  Corridc  r 
Commission  Meeting 

AGENCY:  National  Parle  S(,4.ice,  Inlcrior. 
ACTION:  Notice  of  meeting 


r  ati 


summary:  This  notice 
upcoming  meeting  of  the 
Lehigh  Navigation  Canal  i 
Heritage  Corridor  Comnii; 
of  this  meeting  is  requirei' 
Federal  Advisory-  Conim 
Law  92-463). 

Meeting  Date  ciui  Time:  Thlirsdav.  );ii]e  2'.\ 
1OT4:  1:30  p.m.  until  4:-?0  p 

Addii'ss:  Kemerer  Museum 
Arts.  427  North  New  Street 
18018. 
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iion.  Notice 
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Act  (Public 
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The  agenda  for  the  meet 
on  implementation  ofthe 
Actior^  Plan  for  the  Delaw^i^  and 
Lehigh  Canal  National  Hei  t 
ajtd  State  Heritage  Park.  T|e 
Commission  was  establish 
the  Commonwealth  of  Pe: 
its  political  subdivisions  i 
and  implementing  an  intej 
strategy,  for  protecting  am 
cultural,  historic  and  natu 
The  Commission  re:'r^ir:s  t( 
Secretary  of  the  Inlet  ior  an 
Congress. 

SUPPLEMENTARY  INFORMATIC^N 
Delaware  and  Lehigh  Navi 
Nalfona!  Heritage  Corrido 
was  established  by  Public 
November  18,  1983. 
FOR  FURTHER  INFORMATION 
Executive  Director,  Delaw,- 
Lehigh  Navigation  Can?ii 
Heritage  Corridor  Com  mis 
Church  Street,  room  P-208 
PA  18018.  (610)861-934.5 
Karen  Wade, 

Actinfi  Regional  Director.  Mi(i-}[itluntir 
Rpgion. 

jFR  Doc.  94-14220  Filed  6-lOi'M;  8:45  ami 
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INTERSTATE  COMMERCE 
COMMISSION 

(Docket  No.  A3-55  (Suk>-No.  ^BS) 

CSX  Transportation,  Inc. 
Abandonment — Between  Llynchburg 
and  Sumter  in  Lee  and  Suifiter 
Counties,  SC 

AGENCY:  Interstate  Commerfe 
Commission. 

ACTION:  Notice  of  findings. 


SUMMARY:  The  Commi.ssicn 
( ertificato  authorising  CS.X 


d  to  assist 
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aw  100-692, 
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Belhleh.m. 


has  issued  a 


Transportation.  Inc.  (CSXT)  to  abandon 
16.01  miles  of  rail  line  between 
milepost  AK-3 13.43  at  Lynchburg  and 
milepost  AK-329.44  at  Sumter,  which  is 
located  in  Lee  and  Sumter  Counties,  SC. 
The  abandonment  certificate  will 
b«?rome  effective  July  10, 1994,  unless 
the  Commission  finds  that:  (1)  A 
financially  responsible  person  has 
offered  financial  assistance  (through 
subsidy  or  purchase)  to  enable  the  rail 
service  to  be  continued;  and  (2)  it  is 
likely  that  the  assistance  would  fullv 
compensate  the  railroad. 

Any  financial  assistance  offer  ajid  any 
requests  for  a  public  use  condition  must 
be  filed  with  the  Commission  and  CSXT 
no  later  than  10  days  from  the  date  of 
publication  of  this  Notice.  The 
following  notation  shall  be  typed  in 
bold  face  in  the  lower  left-hand  corner 
ofthe  envelope  containing  the  offer: 
"Office  of  Proceedings.  AB-OFA."  Any 
offer  previously  made  must  be  remade 
within  this  IG-day  period. 

Information  and  procedures  regarding 
financial  assistance  for  continued  rail 
service  are  contained  in  49  L'.S.C.  10905 
and49CFR  1152.27. 

Dated:  June  7,  1994. 

By  the  Commission,  David  M.  K.:r.M  .hnik. 
Director,  Office  of  Prorei-dings. 
Sidney  L.  Strickland,  fr.. 
Secretan: 

IFR  Doc.  94-14340  Filed  C-O-W:  VJAH  pinj 
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[Finance  Docket  No.  32517] 

Pickens  Railway  Corporation,  Inc.— 
Acquisition  and  Operation 
Exemption— Pickens  Railroad 
Company 

Pickens  Railway  Corporation.  !;ir..  a 
noncarrier,  has  tiled  a  notice  of 
exemption  to  acquire  and  operate 
approximately  8  miles  of  rail  line  from 
Pickens  Railroad  Company.  The  line 
extends  between  milepost  0  0  at  Pickens 
and  milepost  8.0  at  Easley,  in  Pickens 
County.  SC.  The  transaction  was 
expected  to  be  consummated  after  Mav 
30,  1994,  the  exemption's  effective  date. 

Any  comments  must  be  filed  with  the 
Com.mission  and  served  on:  R.  Murray 
Hughes.  P.  O.  Box  1389,  208  Gar^'in 
.Street,  suite  G,  Pickens,  SC  29671. 

This  notice  is  filed  under  49  CFR 
1150.31.  If  the  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S  C.  10505(d) 
may  be  filed  at  any  time.  The  filing  of 
a  petition  to  revoke  will  not 
automatically  stay  the  transaction. 

Decided:  June  ",  1994. 


By  the  Commission,  David  M.  Konsi  hnk. 
Director,  Office  of  Proc  eedings. 
Sidney  L.  Strickland,  Jr., 
Sfcnjtary 

IFR  Dnc.  04-14284  Filed  6-10-94:  8:45. iiul 
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DEPARTEMENT  OF  LABOR 

Office  of  tba  Secretary 

Glass  Ceiling  Commission; 
Postponement  of  Open  Meeting 

SUMMARY:  This  notice  postpones  the 
June  23,  1994  open  meeting  ofthe  Gl.iss 
Ceiling  Commission.  The  notice  for  this 
meeting  was  announced  in  the  Federal 
Register  on  May  17,  1994  (59  FR  25669): 
A  new  date  for  the  Open  .Meeting  will 
be  announced  in  the  future. 
FOR  FURTHER  INFORMATION  CONTACT: 
Glass  Ceiling  Commission.  L'.S. 
Department  of  Labor,  200  Constitution 
Avenue.  NVV.,  room  C-2313. 
Washington,  DC  20210,  (202)  219-7342. 

Signed  a!  VVash'nt;'on.  DC  this  7th  day  oi 
June,  10')4. 

Robert  B.  Reich, 

St^.rf'ary  oj  Lobar 

IFR  Doc  94--I4245  F;led  (.-10-94:  H;-55  ;.!i:i 
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Glass  Ceiling  Commission; 
Postponement  of  Open  Site  Hearing 

SUMMARY:  This  notice  postpones  the 
June  24.  1994  Open  Site  Hearing  ofthe 
Glass  Ceiling  Commission.  The  notice 
for  this  Open  Site  Hearing  was 
announced  in  the  Federal  Register  on 
May  17,  1994  (59  FR  25670).  A  now  il-iU 
for  the  Open  Site  Hearing  will  be 
announced  in  the  future. 
FOR  FURTHER  INFORMATION  CONTACT: 
Glass  Ceiling  Com.mission.  U.S. 
Department  of  Labor,  200  Constitution 
Avenue,  NVV.,  room  C-2313, 
Washington,  DC  20210,  (202)  219-7342. 

Dated:  Signed  at  Wnsiiington,  DC  t!;is  7-h 
ddv  of  June,  1994. 

Robert  B.  Reich, 

Secretary  of  Labor 

IFR  Doc.  94-14246  Filed  r>-l(>-94:  8:45  om| 
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NUCLEAR  REGULATORY 
COMMISSION 

Advisory  Committee  on  Nuclear 
Waste;  Meeting 

The  Advisory  Committee  on  Nuclear 
Waste  (ACNW)  will  hold  its  65th 
meeting  on  Wednesciay  and  Thursda\ 
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June  2<3  and  30.  1994.  in  Room  P-110. 
7920  Norfolk  Avenue.  Bethesda. 
Manland. 

The  entire  nipeting  will  Ijf?  npon  to 
public  attendance. 

The  agenda  for  ihe  siibjoct  niefjting 
sp.cili  l)f  35  follows: 

Wednesday.  June  29,  1994—8:30  a.ni 

until  6  p.m. 
Thursday.  June  .10.  1994— 8:M0  am 

until  6  p.m. 

During  this  meeting  the  Committee 
plans  to  consider  the  foihnving: 

A.  Proposed  Awendwrtnts  to  WCFR 
part  HO.  on  Disposal  of  High-Lrvel 
Radioactive  Wastes  in  Geo!oi,ir 
H'^positoiies — Desi^^n  Basis  Events  for 
the  (Jeologic  Repositoiy  Opera'anns 
Area — Reviev/  the  proposed 
ariendmonts  with  emphasis  on  the 
definition  of  "important  to  safety "  f;)r 
ei;rtain  st.'Tjcturns,  sysiems,  ami 
components. 

B.  Problems  in  the  Siting  of  the 
Proposed  Low-level  Radioactive  Waste 
Disposal  Facility  at  MartinsviHe,  IL — 
Discuss  the  failed  attempt  to  sitr;  a  LLW 
L.jsposal  facility  at  Martinsville.  IL  with 
participants  in  the  process,  with  a  focus 
on  lessons  learned  from  the  nxporience. 

C.  Substantially  Complete 
Ccntainment — Hear  a  briefing  by  the 
.\'RC  staff  on  this  topic;  interest  lies  in 
('.\pl0rin3  current  views  on  reliance 
plac:ed  on  geologic  versus  engineered 
harriers  in  an  HLAV  repositcrv. 

D.  Tectonics  of  the  Proposed  ULW 
Repository  at  Yuccu  Mountain— Hear  a 
briefing  from  representatives  of  the  .State 
of  Nevada  on  its  concerns  related  to  and 
investigations  of  tectonic  and  magmatic 
processes  at  the  proposed  Yucca 
Mountain  site. 

E.  Update  on  the  Systi^matic 
Rrgulatory  Annlysis~-Disc\]ss  vviili  the 
.\RC  staff  the  current  status  of  the 
systematic  regulatory  annlysis  and 
current  products  from  this  effort  such  as 
the  License  Appiic.Vdon  Review  Plan 
and  the  Standard  Format  and  Coii;.7nt 
(^uide  for  an  HLW  Repository. 

F-'  C.oinpatibility  and  Adequaivof 
A'^recnient  Sti.tes  Programs — Discuss 
among  the  ACNW  issues  associdted 
vviih  the  disposal  of  LLW  in  Apreemcnt 
.Statf.s. 

(;.  Pri:paratiun  of  AC\'W  Reports — 
I'rt'pare  .ACN'W  reports  on  issu!!S 
ccmsidered  during  this  and  previous 
tii'.:';tif^gs. 

11.  Future  Activities — Discii.ss  topics 
i:iroposed  for  consideration  by  the  full 
(iiimmittee  and  working  groups. 

I  MiscpUaneous — Discuss 
miscellaneous  matters  related  to  the 
c(in<iuct  of  Committee  activities  and 
organizational  activities  and  complete 
discussion  of  matters  and  specific  issues 


that  were  not  completed  during 
previous  meetings,  as  time  and 
availability  of  information  permit. 

Procedures  for  the  condud  of  and 
participation  in  .ACNW  meetings  were 
published  in  the  Federal  Register  on 
lune  fi.  1988  i'ji  IK  20b&y).  In 
accordance  with  tliese  procedures,  oral 
or  writien  statements  may  be  pres(!nted 
by  memb.;rs  of  the  public,  electronic 
recordings  wUI  be  permitted  or.Iy 
during  those  j-ortions  of  the  meeting 
that  are  open  10  the  public,  and 
questions  sv.sy  be  asked  only  bv 
members  ol  the  Committee,  its 
consultan's.  and  staff.  Persons  desiring 
to  make  or^l  statements  should  notify 
the  ACNW  Executive  Director,  Dr.  John 
T.  Larkins.  as  far  in  advance  as 
practicable  so  that  appropriate 
arrangements  can  be  made  to  allow  the 
necessary  time  during  Ihe  meeting  for 
such  statements.  Use  of  still,  motion 
picture,  and  television  cameras  during 
this  meeting  may  be  limited  to  selected 
portions  of  the  meeting  as  determined 
by  the  ACNW  Chairman.  Information 
regarding  the  time  to  be  set  aside  for  this 
purpose  ma_,  Le  obtained  by  contacting 
the  A»CNW  e.xecutive  Director  prior  to 
the  meeting.  In  view  of  the  possibility 
that  the  schedule  for  ACNW  meetings 
may  be  adjusted  by  the  Chairman  as 
necessary  to  facilitate  the  conduct  of  the 
meeting,  persons  plduning  to  attend 
should  check  with  the  ACNW  Executive 
Director  if  such  rescheduling  would 
resuh  in  major  inconvenience. 

Further  informiation  regarding  topics 
to  be  discussed,  whether  the  meeting 
has  been  cancelled  or  rescheduled,  the 
Chairman's  ruling  on  requests  for  the 
opportunity  to  present  oral  statements 
and  the  time  allotted  therefor  can  be 
obtained  by  contacting  the  ACNW 
Executive  Director.  Dr.  John  T.  La:kins 
(telephone  301-492-4516),  between 
7:30  a.m.  and  4:15  p.m.  e.s.t. 

Dated:  June  7,  1904. 
Andrew  L.  Bates, 

Advisory  Cornmittee  Management  Officer. 
jFR  Doc.  94-14237  Filfd  0-10-94:  0:45  mi] 
BILLING  CODE  7590-C1-M  . 


Organization  of  Agreement  State 
Managers'  Workshop  and  Public 
Meeting  on  Rulemakings 

AGEf.CY:  Nuclear  Regu!;ition 

Commission. 

ACTION:  .Notice  of  meeting. 

SUMMARY:  The  US.  Nuclear  Regulator}- 
Commission  (NRC)  staff  plans  to  hold'a 
public  workshop  for  m.anagers  of  the 
Organizatitin  of  Agreement  States.  The 
Commission  has  directed  the  staff  to 
review  and  prepare  for  the 


Commission's  consideration 
recommendations  to  improve  NRC's 
Agreement  States  Program  to  assure 
adequate  pro'et  tion  of  the  public  health 
and  safety.  In  this  process,  the 
Commission  staff  hSs  solicited  the 
opinions  of  those  with  historical 
backgrounds  in  the  .'\greement  State 
program  and  representatives  of  the 
Agreement  States.  Topics  for  discussion 
at  the  upconung  workshop  include: 
Open  Discussion  of  Agreement  State 
Issues;  New  Policy  Statement  of  NRC 
Agreement  States  Program;  lnteg:dtcd 
Mdteri:;ls  Performance  Evaluation 
Program:  Sealed  SourcR  and  Device 
Review;  Federal  .Advisory  Committtie 
Act  Update:  Medical  Management  Plan. 
.Mieqatiuns  Received  Against  Radiation 
Control  Programs;  National  .Data  Base 
for  Events  Reporting;  and  0.\S  Tnsk 
Force  on  National  FA-ent  Data  Base.  A 
Session  on  NRC  Rulemakings  will  be 
held  on  the  afternoon  of  July  12.  1994. 

DATES:  The  workshop  will  be  hcdd  on 
July  12-14.  1994.  The  tim.es  arr: 

Tuesday.  July  12.  1994—8:30  a.m.-3 
p.m. 

Wednesday.  July  13.  1994—8:30  a  in. -.5 
p.m. 

Thursday.  July  1 1.  1994—8:30  a.m. -12 
noon 

ADDRESSES:  The  \\:).'kshop  will  held  at 
the  Washington  Dulles  Maiiiott  Suitt^s. 
located  at  13101  Worldgate  Drive. 
Herndon.  Virginia  22070  (703/709- 
040;.t). 

FOR  FURTHER  INFOPMATICM  CONTACT: 
Rosi'tta  V'irgiliu,  Officr;  of  .State 
Programs.  Mail  Stop  3-r)-23.  VS. 
Nuclear  Reguhtory  Couunission. 
Washir;gton.  DC  20"..j5  Telephone  301/ 
504-2307. 

CONDUCT  OF  THE  MEETING:  The  workshop 
will  be  conducted  in  a  m^inner  that  will 
expedite  ih<'  orderly  condud  of 
business.  A  transcript  of  the  workshoji 
will  be  available  for  inspection,  and 
copying  for  a  fc.'.  at  th.e  NRC  Pulilic 
Document  Rnom.  2120  L  Street.  NW. 
(i.ower  Level),  Washington,  DC;  ZO'SiJS 
on  or  about  Septemb6r  15.  1994. 

The  following  ;)roi,edur(rs  appiv  to 
public  aitcnda.ice  at  the  wnrk^^hop: 

1.  Questions  or  statements  uiU  bf 
entertained  as  time  permits. 

2.  Seating  v.ili  bo  on  a  first-cime.  fiibt- 
served  basis. 

Dated  M  Rockviil!;,  Murviai'.il  liiis  7di  nny 
of  June  1993. 

For  the  Nuc  lear  Rt^^uJalory  0»;i!mi':sion 

Richard  L.  Baiigart. 

Dirtctur.  Office  of  Slate  Pirigninf^ 

[FR  Doc.  94-14:'5fl  Filt-d  6-10-94.  h,  4-.  .iml 
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Federal 


and  ASLBPNo.  94- 


[Docket  No.  IA-94-011 
696-05-EA] 


Estabtishment  of  Atom|c  Safety  and 
Licensing  Board 


10  1 


Pursuant  to  deiegati 
Commission  dated  Dncdmber 
published  in  the  Federj  I 
F.R.  28710(1972),  and 
2.700.2.702,2.714,  2.7 
the  Commission's  Regu 
amendRd.  an  Atomic 
Licensing  Board  is  bein 
thr-  following  proceediit 

In  Th)L>  Matter  of  Dr.  lames  I.  B.iutir 
Enforci'menf  Action  lA  !  4-011 


bv  the 

29.  1972. 
Register,  37 
lections  2.105. 
7  and  2.721  of 
tions,  all  as 
y  and 
esfablisht'd  in 


Sa'et 


o:  ( 


ai:  V 


ti  fv 


id 


Penii  5v 


This  Board  is  being  e; 
pursuant  to  the  request 
Bauer,  M.D..  in  responsi 
immediately  effective 
1994,  the  Deputy  Exrcu 
Nuclear  Materials  Safet] 
and  Operations  Support 
Oil  to  Dr.  Bauer,  entitle 
Prohibiting  Involvemen 
Licensed  Activities  (Efft 
Immediately).  "  59  Fed. 
17,  1994.  The  Order  pro^ 
from  being  named  on  i 
in  any  capacity  and  froi 
performing  licensed  act 
period  of  five  years  fron 
order.  For  an  additional 
Bauer  is  required  to  no 
any  involvement  in  lice 

Dr.  Bauer  has  been  lis 
Radiation  Safety  Officer 
authorized  user  on  NRC 
28179-01  (license)  issu 
Regional  Cancer  Center 
located  in  Indiana, 
order  Modifying  and  Su 
License  (Effective  Imme  i 
November  16,  1993,  the 
modified  to  prohibit  Dr. 
engaging  in  activities  u 
and  to  suspend  the  Licei 
to  receive  and  use  li(;en^ 

An  order  designating 
place  of  any  hearing  wil 
later  date. 

All  correspondence,  d 
other  materials  shall  be 
accordance  with  10  CFR 
Board  consists  of  the  foj 
Administrative  Judges: 

G.  Paul  Boliwerk,  thaimiai 
and  Lirensing  Board  Pani 
Regulaiorv  Comniission. 
2053.T 

Dr  Charl.;s  \  Kelbe r,  Aton 
Lirensir.g  Board  Pnnel.  f 
Kegulatorv  Commission, 

Dr.  PftfT  S.  Lam.  Atomk:  .S;i 
l.icrnsing  Board  Panel.  I 
Regc.'.itnrv  rommission 
20,=i5.=i. 
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ive  Director  for 
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issued  lA  94- 
J  "Order 
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ctive 
?eg.  25673.  May 

ibits  Dr.  Bauer 

NRC  license 

otherwise 
'ities  for  a 
the  date  of  this 
two  years.  Dr. 
the  NRC  of 
sed  activities, 
ed  as  the 
and  sole 
license  No.  37- 

to  the  Indiana 
Licensee) 

Ivan^a.  By  an 
pending 
iately),  issued 
icense  has  been 
Bauer  from 
ler  the  license 
see'sauthority 
?d  material. 

e  ti.me  and 
be  issued  at  a 
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1 


icumentsand 

led  in 
2.701.  The 

wing 


(J 


Aionsic  Sufeiy 

.  t'  .S  Nut  tear 

Vashington,  DC 

ic  Safely  and 
S.  Nuclear 
Vashinaion.  DC 

!y  iind 
S.  .\ui  Ikut 
ashinKlo.'i.  DC) 


I.ssued  at  Betiiesda,  Maryland,  this  6th  dav 
(jf  June  1994. 
H.  Paul  Cotter.  Jr., 

C/!;eM c/m/n/'./rtifn  e  Judgf^Atontic  Safety  and 
Liceniiing  Board  Panel. 

iFR  Doc.  94-142-59  Filed  6-10-94  H;45  am) 
BILLING  CODE  759<M)1-M  ^ 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-34160;  File  No.  SR-M3RB- 
94-5) 

Self-Regulatory  Organizations;  Filing 
and  Order  Granting  Accelerated 
Approval  of  Proposed  Rule  Change  by 
the  Municipal  Securities  Rulemaking 
Board  Relating  to  Rule  G-37  on 
Political  Contributions  and 
Prohibitions  on  Municipal  Securities 
Business,  and  Rule  G-8  on 
Recordkeeping 

June  ,3.  1994. 

Pursuant  to  .Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
C'Acf),  15  U.S.C.  78s(b)(l),  notice  is 
hereby  given  that  on  .May  24,  1994,  the 
Municipal  Securities  Rulemaking  Board 
("Board"  or  "MSRB")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  a  proposed  rule  change 
as  described  in  Items  I  and  II  below, 
which  Items  have  been  prepared  bv  the 
self-regulatory  organization.  The 
purpose  of  the  proposed  rule  change  is 
to  provide  procedures  for  dealers  to  seek 
exemptive  relief  from  rule  G-37,  in 
limited  circumstances,  and  to  clarify 
certain  definitions  in  rules  C^37  and  G- 
8.  The  Board  has  requested  accelerated 
approval  of  the  proposed  rule  change  to 
facilitate  compliance  with  rule  G-37. 
The  Commission  is  publishing  this 
notice  to  solicit  comments  on  the 
propose  rule  change  from  interested 
persons.  As  discussed  below,  the 
Commission  finds  good  cause  for 
granting  accelerated  approval  of  the 
proposed  rule  change. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Board  is  filing  the  proposed  rule 
change  to  ann-nd  rule  G-37  concerning 
pohtical  contributions  and  prohibitions 
on  municipal  securities  business,  and 
rule  G-8  concerning  recordkeeping.  The; 
proposed  ru!i;  change:  (i)  Provides 
procedures  for  dealers  to  seek 
exemptive  relief  from  rule  G-37's 
prohibition  on  business,  in  limited 
circumstances;  and  (ii)  clarifies  certain 
definitions  in  rules  G-37  and  0-8.  The 
Board  has  requested  accelerated 
approval  of  the  proposed  rule  change  to 
facilitate  compliance  with  the  rule. 


II.  Self-Regulatory  Organization  s 
Statement  of  the  Purpo.se  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Board  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  self-regulatory 
organization  h.'.s  prepared  summaries, 
set  forth  in  Sections  (A).  (B),  and  (C) 
below,  of  the  most  significant  aspects  of 
.such  statements. 

A.  Self-Regulatory  Orgur.uation's 
Statement  of  the  Purpo<;e  of,  and 
Statutory  Basi.'i  for,  the  Proposed  Hulr 
Change 

In  response  to  the  Board's  initial 
proposal  on  political  contributions  and 
prohibitions  on  municipal  securities 
business  and  its  rule  G-37  filing  with 
the  Commission,'  the  Board  received  a 
number  of  comments  recommending 
that  the  Board  consider  providing,  in 
limited  instances,  a  "good  faith 
exemption"  to  the  rule's  prohibition  on 
municipal  securities  business.^  In  light 
of  these  comments,  the  Board  has 
determined  to  submit  the  proposed  rule 
change. 

A  registered  se<  urities  association  or 
appropriate  regulatory  agency  may  exempt  a 
dealer  who  is  prohibited  from  engaging  in 
municipal  securities  busmess  with  an  issuer 
from  su(  h  prohibition. 

A  number  of  commeiifers  on  rule  G- 
37  have  expressed  conr  em  that 
imposing  a  prohibition  on  municipal 
securities  business  may  be  unfair  in 
certain  limited  situations  when  polili(  ai 
contributions  have  been  made.  *  For 
example,  a  disgruntled  municipal 
finance  professional  may  make  a 
contribution  purposely  io  injure  the 
dealer,  its  management  or  emplovoes. 
Also,  a  municipal  finance  professional 
eligible  to  vote  for  an  issuer  official  niav 
make  a  number  of  small  contributions 
during  an  election  cycle  {eg,  over  four 
years)  which,  when  consolidated, 
amount  to  slightly  over  the  S250  de 
minimis  exemption  [e.g.,  S255).  In  both 
examples,  the  contributions  would 
trigger  the  prohibition  on  business 
under  rule  G-37(b),  thereby  prohibiting 
the  dealer  from  engagiiig  in  .'ntinit  ipal 


'  The  (.omiii'Ssiiin  approvi!.)  r  ile  ';-:i7  i;i 
Securities  Kxi.hange  Ad  KRinaiit  No.  3386B  {.\\k'!\ 
7,  1994),  S9KR17G21.  Rule  r,-37  Ix'.r.iil!.' .ffi-civ 
on  April  ;JS.  1994. 

'The  Bwird  previoissly  (onsi.lori-d  iiiid  rein,  let! 
the  ini  'ii-iioii  of  a  good-fH!;ii  pxtfption  to  i.*-.e  ri,ii>. 
Sne  .SccuriiiPS  txrhange  ,^i:t  Re;f.:M-  No.  t)4HL' 
OaniLirv  !4.  l''(9n!.  59FK  :'.3a9. 

'S(>p  r;ilr  C-iT  iipprnv..;  miU-r.  ■i.}jjr:i  iinTi   ! 


securities  business  with  the  issuer  for 
two  years. 

The  Board  recognizes  that  in  certain 
circumstances,  such  as  those  discussed 
above,  the  rule's  prohibition  on  business 
may  be  too  harsh  a  consequence  for 
truly  inadvertent  contributions  or  the 
contributions  of  disgruntled  employees. 
Thus,  the  Board  has  determined  to  add 
new  paragraph  (i)  to  rule  G-37  to 
establish  a  procedure  whereby  the 
N'ational  Association  of  Securities 
Dealers  ("N.ASD")  and  the  federal  bank 
regulatory  agencies  [i.e..  the  Office  of 
Comptroller  of  the  Currency,  Federal 
Resorvo  Board,  and  Federal  Deposit 
insurance  Corporation),  upon 
application  by  a  dealer  subject  to  such 
association's  or  agency's  inspection  and 
enforcement  authority,  may  exempt, 
conditionally  or  unconditionally,  a 
ciealer  who  is  prohibited  from  enoaging 
ip.  municipal  securities  business  from 
such  prohibition. •»  In  determining 
whether  to  grant  such  an  exemption,  the 
proposed  rule  change  would  require 
Ihat  the  NASD  and  bank  regulatorv 
agencies  consider,  among  other  factors, 
whether: 

(i)  such  exemption  is  consistent  with  the 
public  interest,  the  protection  of  investors 
and  the  purposes  of  this  rule:  and 

(ii)  such  dealer  (A)  prior  to  the  time  the 
contribution(s)  which  resuhed  in  such 
prohibilion  was  made,  had  developed  and 
instituted  procedures  reasonably  designed  to 
ensure  compliance  with  this  nife:  (B)  prior  to 
or  at  the  time  the  contribution{s)  which 
resuhed  in  such  proiiibition  was  made,  had 
no  actual  knowledge  of  the  contribution(s): 
(C)  has  taken  all  available  steps  to  cause  the 
person  or  persons  involved  in  making  the 
Lontribution(s)  which  resulted  in  such 
prohibition  to  obtain  a  return  of  the 
con!ribution{s);  and  (D)  has  taken  such  other 
remedial  or  preventive  measures,  as  may  be 
ajjpropriate  under  the  circu.-nstances. 

The  Board  believes  that  a  dealer  that 
is  subject  to  the  prohibition  on  business 
should  have  to  make  a  substantial  effort 
to  be  exempted  from  that  prohibition. 
The  proposed  rule  change  would 
require  the  dealer  to  petition  the  NASD 
or  appropriate  bank  regulatory  agency  to 
seek  such  an  exemption  and  to  provide 
sufficient  evidence  to  justify  an 
exemption.  In  making  a  determination 
concerning  an  exemption,  the  NASD  or 
appropriate  bank  regulatory  agency 
would  then  review  the  fact's  and 
circumstances  presented  by  the  dealer, 
as  well  as  the  factors  set  forth  in  the 
proposed  rule  change.  The  Board  would 
expect  that  this  prohibition  exemption 
not  be  routinely  requested  by  dealers 
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■*  The  N'.ASD  and  the  bank  regulatory  agencies  are 
slaU;torily  authorized  to  inspect  for  compliance 
with,  and  to  enforce  Board  rules.  .Sec  SectiDns 
15A(b)(7).  15B(t)(5).  and  15B!c)(7l  of  the  Act:  |  IS 
t.'.S.C:.  SS  78o-3;b)(7).  78o-4(c)(.^>).  7Ho-4(r.)(7)j. 


and  that  exemptions  would  be  granted 
by  the  NASD  and  the  bank  regulatory 
agencies  only  in  limited  circumstances. 
The  Board  believes  that  the  proposed 
rule  change  will  offer  relief  from  the 
prohibition  on  business  in  appropriate 
circumstances  without  sacrificing  the 
rule's  purpose  and  intent,  i.e..  to  ensure 
that  the  high  standards  and  integrity  of 
the  municipal  securities  industry  are 
maintained,  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to 
promote  just  and  equitable  principles  of 
trade,  to  perfect  a  free  and  open  market, 
and  to  protect  investors  and  the  public 
interest.  The  Board  will  seek 
information  from  the  NASD  and  bank 
regulatory  agencies  regarding  the 
granting  of  any  exemptions  in  order  to 
monitor  the  implementation  of  this 
provision,  and  to  determine  if  any 
changes  are  necessary. 

Definition  of  "Official  of  an  Issuer" 

An  "official  of  an  issuer"  is  defined 
in  rule  G-37(g)(vi)  as  any  incumbent, 
candidate  or  successful  candidate  for 
elective  office  of  the  issuer,  which  office 
is  directly  or  indirectly  responsible  for, 
or  can  infiuence  the  outcome  of,  the 
hiring  of  a  dealer  for  municipal 
securities  business.  The  definition  is 
intended  to  include  any  state  or  local 
official  or  candidate  (or  successful 
candidate)  who  has  infiuence  over  the 
awarding  of  municipal  securities 
business,  including  certain  state-wide 
executive  or  legislative  officials. 

The  Board,  however,  was  concerned 
that  because  the  definition  focuses  on 
"an  elective  office  of  the  issuer,"  it  did" 
not  clearly  include  certain  other 
officials.  For  example,  a  state  may  have 
certain  issuing  authorities  whose' boards 
of  directors  are  appointed  by  the 
governor.  Allhough  the  governor  is  an 
official  with  influence  over  the 
awarding  of  municipal  securities 
business,  the  governor,  in  this 
illustration,  is  not  an  incumbent  or 
candidate  for  "elective  office  of  the 
issuer"  [i.e.,  the  state  authority).  Thus, 
a  contribution  to  the  governor  would 
not  prohibit  a  dealer  from  engaging  in 
business  with  the  state  authority.  The 
Board  intended  to  include  the  governor 
as  an  official  of  the  issuer  in  such 
circumstances  and.  therefore,  has 
determined  to  amend  the  definition  to 
clarify  its  intent. 

The  amended  definition  of  official  of 
an  issuer  includes  any  incumbent  or 
candidate  "for  any  elective  office  of  a 
state  or  of  any  political  subdivision, 
which  office  has  authority  to  appoint 
any  cfficial(s)  of  an  issuer,  as  defined  in 
(paragraph  (g)(vii)(A)  of  riileG-.17]." 


Definition  of  "municipal  securities 
business"  does  not  include  competitive 
financial  advison,'  activities. 

The  definition  of  "municipal 
securities  business"  in  rule  G-37(g)(vii) 
includes  certain  dealer  activities,  such 
as  acting  as  negotiated  underwriters, 
financial  advisors  and  consultants, 
placement  agents,  and  negotiated 
remarketing  agents.  In  its  rule  G-37 
filing  with  the  Commission,  the  Board 
noted  that  the  rule  would  not  prohibit 
dealers  from  acting  as  competitive 
underwriters  or  competitive  reuiarketing 
agents."^  The  Board  is  amending  this 
definition  to  clarify  that  the  rule  also 
would  not  prohibit  dealers  from 
engaging  in  competitive  advisory 
activities. 

Only  associated  persons  come  under 
definition  of  "municipal  finance 
professional." 

The  Board  determined  to  amend  the 
definition  of  "municipal  finance 
professional,"  as  set  forth  in  rule  G- 
37(g)(iv),  to  clarify  that  only  associated 
persons  would  fail  within  the  rule's  four 
categories  of  municipal  finance 
professionals.*" 

Dealers  shall  send  G-.'»7  Reports  to  the 
Board  by  certified  or  registered  mail  or  by 
some  other  means  that  provides  a  record  of 
sending. 

Rule  G-37{e)(i)  currently  requires 
dealers  to  submit  quarterly  reports  to 
the  Board  on  Form  G-37  concerning 
political  contributions  and  municipal 
securities  business.  The  Board  is 
concerned,  however,  that  some 
confusion  could  arise  over  whether 
particular  reports  were  actually  sent 
and/or  lost  in  the  mail.  To  obviate  anv 
such  problem,  the  Board  is  amending 
this  paragraph  to  require  that  dealers 
send  such  reports  to  the  Board  "bv 
certified  or  registered  mail,  or  some 
other  equally  prompt  means  that 
provides  a  record  of  sending."  This  will 
ensure  that  dealers  have  a  record  of  all 
reports  submitted  to  the  Board. 

The  Board  also  is  amending  this 
paragraph  to  correct  an  erroneous  cross- 
reference  to  rule  G-8,  which  requires 
dealers  to  submit  to  the  B^ar.l  reports 
on  contributions  that  arc  required  to  hv 
recorded  pursuant  to  n-.le  G^8(a)(xvi). 

The  rule  re.iuires.  among  o'her  things,  th.it 
dealers  disclose  the  name,  company,  role  and 
compensation  arrani^emtr.t  of  any  per;'  n. 
other  than  a  municip?;!  tlnance  proffc>M  m.-l. 
employed  by  the  de.iler  to  obl^iin  or  rel.iin 
business. 


•  S'er  supra  nolo  2. 

'•"Assoriaied  persons"  i.-.  fi-;ini''!  in  .Sccf.iins 
3(u)(18)  rfnd  3(a)(-t2)  nf  the  .^c!:  [15  V.S.V.. 
7Hr(H)(lB).lJ2li. 
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appropriate  in  furtherance  of  the 
purposes  of  the  Act,  since  it  will  apply 
equally  to  brokers,  dealers,  and 
municipal  securities  dealers. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants,  or  Others 

Written  comments  were  neither 
solicited  nor  received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  Board  has  requested  that  the 
Commission  find  good  cause,  pursuant 
to  Section  19(b)(2)  of  the  Act,  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after 
publication  of  the  notice  of  filing  in  the 
Federal  Register.  The  Board  believes 
that  accelerated  approval  of  the 
propo.sed  rule  change  is  net  ej.sary  to 
facilitate  dealer  compliance  v\ith  niles 
G-37  and  G-^. 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  the  Board,  and,  in 
particular,  with  Sections  15B(b)(2)  (C) 
and  (G)  of  the  Act.«  Section  15B(b)(2)(C) 
authorizes  the  MSRB  to  adopt  rules 
designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to 
promote  just  and  equitable  principles  of 
trade,  to  foster  cooperation  and 
coordination  with  persons  engaged  in 
regulating  transactions  in  municipal 
securities,  to  remove  impediments  to 
and  perfect  the  mechanism  of  a  free  and 
open  market  in  municipal  securities 
and,  in  general,  to  protect  investors  and 
the  public  interest.  Section  15B(b)(2)(G) 
authorizes  the  MSRB  to  adopt  rules  that 
prescribe  the  records  to  be  made  and 
kept  by  municipal  securities  dealers  and 
the  periods  for  which  such  records  shall 
be  preserved. 

The  Commission  received  several 
comments  to  rule  G-37  recommending 
that  the  rule  provide  an  exemption 
process,  based  on  the  dealer's 
compliance  procedures  and  supervision, 
for  certain  inadvertent  violations."  The 
Commission  approved  the  rule  and 
recommended  the  MSRB  separately 
address  these  concerns  by  filing  a 
proposed  rule  change  that  provid»n>  an 
exemption  process  for  inadvertent 
violations.  The  MSRB's  proposal 
adequately  addresses  the.se  concerns.'"' 
The  proposal  provides  procedures  for 


»S.xtions  I5B(b;(2i(C).  {('.):  [f.  t '  .S.C.  7«(.- 
41b)(2)((.i.  ((ill. 

''f>ei;  Supra  note  1 

'"Because  an  exemption  to  riilc- 1^37  is 
•ijipnipriate  in  very  liiniltd  i  iruuraslanci-s. 


dealers  to  obtain  exemptive  relief  from 
rule  G-37's  prohibition  on  business 
where,  for  example,  covered  persons 
inadvertently  make  contributions  that 
slightly  exceed  the  de  minimis 
exemption  provided  by  the  rule.  The 
proposal's  exemptive  relief  is  based  on 
the  dealers'  supervision  of  covered 
persons,  compliance  procedures 
concerning  rule  G-37,  and  corrective 
and  remedial  action  concerning 
inadvertent  violations.  The  Commission 
expects  that  dealers  will  apply  for 
exemptive  relief  only  in  certain,  limited 
situations.  Thus,  the  proposal  provides 
an  exemptive  process  to  rule  G-37 
without  providing  dealers  a  "loop-hole" 
that  would  frustrate  the  rule's  purpose 
to,  among  other  things,  ensure  that  high 
standards  and  integrity  of  the  municipal 
securities  industry  are  maintained. 

The  proposal  also  clarifies  provisions 
of  rules  G-37  and  G-8.  Amendments  to 
rule  G-37's  definitions  of  "official  of  an 
issuer,"  "municipal  securities 
business,"  and  "municipal  finance 
professional,"  as  well  as  amendments  to 
rules  G-37  and  G-8  disclosure  and 
recordkeeping  requirements  will 
facilitate  compliance  with  the  rules. 

The  Commission  finds  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after  the  date 
of  publication  of  the  notice  of  filing  in 
the  Federal  Register.  Accelerated 
approval  is  necessary  and  appropriate  to 
facilitate  compliance  with  ndes  G-37 
and  G-8. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission,  450  Fifth  Street  NVV., 
Washington.  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposer!  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  .5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  the  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Board.  All 
submissions  should  refer  to  File  No. 
SR-MSRB-94-5  and  should  be 
submitted  by  Julv  5,  1994. 
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It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,"  that  the 
proposed  rule  change  be.  and  hereby  is. 
approved. 

For  the  Commission  by  tiie  Division  of 
Market  Regulation,  pursuant  to  delegated 
autiiority,  17  U.S.C.  200.30-3(a)(12). 
lonathan  G.  Katz. 
Secretary. 
IFR  Doc.  94-14226  Filed  6-10-94:  8:45  am] 
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[Release  No.  34-34161;  File  No.  SR-MSRB- 
94-6] 

Self-Regulatory  Organizations;  Filing 
and  Immediate  Effectiveness  of 
Proposed  Rule  Ctiange  by  the 
Municipal  Securities  Rulemaking 
Board  Relating  to  Interpretation  of 
Rule  G-37  on  Political  Contributions 
and  Prohibitions  on  Municipal 
Securities  Business 

June  6.  1994 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").  15  U.S.C.  78s(b)(l),  notice  is 
hereby  given  that  on  May  24,  1994.  the 
Municipal  Securities  Rulemaking  Board 
("Board"  or  "MSRB")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  a  proposed  rule  change 
as  described  in  Items  I.  II,  and  III  below, 
which  Items  have  been  prepared  by  the 
self-regulator\'  organization.  The 
purpose  of  the  proposed  rule  change  is 
to  provide  interpretative  guidance 
concerning  rule  G-37  on  political 
contributions  and  prohibitions  on 
municipal  securities  business.  The 
Board,  pursuant  to  Section  19(b)(3)(A) 
of  the  Act,  filed  the  proposal  a.s 
constituting  a  stated  policy,  practice,  or 
interpretation  with  respect  to  the 
meaning,  administration,  or 
enforcement  of  an  existing  rule  of  the 
Board.  This  renders  the  proposal 
effective  upon  filing  with  the 
Commission.  The  Coir  mission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Tf^rms  of  Substance  of 
the  Proposed  Rule  Change 

The  Board  is  filing  the  proposed  rule 
change  to  provide  interpretative 
guidance  concerning  rule  G~37  on 
political  contributions  and  prohibitions 
on  municipal  .securities  business.' 


"15i;.S.C.  78s(l))(2). 

'  The  Board  plans  to  publish  the  interpretation!; 
in  the  June  1994,  MSRB  Reports.  The 
interpretations  also  are  available  for  inspection  and 
copying  at  the  Co.T..jiissior.'s  pi.hlir  reference  room, 
and  at  the  MSRB. 


II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Board  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  self-regulator\ 
organization  has  prepared  summaries, 
set  forth  in  Sections  (A).  (B).  and  (C) 
below,  of  the  most  significant  aspects  of 
such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

On  April  7.  1994,  the  Commission 
approved  Board  rule  G-37.  concerning 
pohtical  contributions  and  prohibitions 
on  municipal  securities  business.^  The 
Board  has.  and  continues  to  receive, 
numerous  inquiries  concerning  the 
application  of  the  rule.  In  order  to  assist 
the  municipal  securities  industry-  and. 
in  particular,  brokers,  dealers  and 
municipal  securities  dealers  in 
understanding  and  complying  with  the 
provisions  of  the  rule,  theBoard  has 
determined  to  publish  this  notice  of 
interpretation  which  provides,  in 
question-and-answer  format,  general 
guidance  on  rule  G-37.  The  Board  will 
continue  to  monitor  the  application  of 
rule  G-37.  and.  from  time  to  time,  will 
publish  additional  notices  of 
interpretations,  as  necessary. 

The  Board  believes  that  tne  proposed 
rule  change  is  consistent  with  Section 
15B(b)(2)(C)  of  the  Act,  which  provides 
that  the  Board's  rules  shall  be  designed 
to  prevent  fraudulent  and  manipulative 
acts  and  practices,  to  promote  ju.'^t  and 
equitable  principles  of  trade,  to  foster 
cooperation  and  coordination  with 
persons  engaged  in  regulating,  clearing, 
settling,  processing  information  with 
respect  to.  and  facilitating  transactions 
in  municipal  securities,  to  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market  in 
municipal  securities,  and,  in  general,  to 
protect  investors  and  the  public  interest. 

B.  Self-Regulatory  Organization  s 
Statement  on  Burden  on  Competition 

Because  the  proposed  rule  change 
would  apply  equally  to  all  brokers, 
dealers  and  municipal  securities 
dealers,  the  Board  does  not  believe  that' 
the  proposed  rule  change  will  impose 


-Securities  Exchange  .\a  Reiease  No.  .3181)8 
(April  7,  1994):  59  FR  17621.  The  riileappliesto 
conlri!)utions  made  on  and  after  .^pril  25,  l't94. 


any  burden  on  competition  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members.  Participants,  or  Others 

Written  comments  were  neither 
solicited  nor  received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  has  become 
effective  pursuant  to  Section  19fbj(3)(A) 
of  the  Act  and  subparagraph  (e)  of  rule 
19b-4  thereunder  because  the  rule 
change  constitutes  a  stated  policy, 
practice,  or  interpretation  with  respect 
to  the  meaning,  administration,  or 
enforcement  of  an  existing  rule  of  the 
Board.  At  any  time  within  60  days  of  the 
filing  of  such  rule  change,  the 
Commission  may  summarily  abrogate 
such  rule  change  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street,  N\V.. 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  in 
the  commission's  Public  Reference 
Room.  Copies  of  the  filing  will  also  be 
available  for  inspection  and  copving  at 
the  principal  office  of  the  Board.  All 
submissions  should  refer  to  File  No. 
SR-MSRB-94-6  and  should  fee 
submitted  by  July  5.  1994. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  tlclegcitt-f! 
authority.  17  CKR  20().30-3(a)fl2l. 
Jonathan  G.  Katz. 
Secretary. 
jFR  Doc.  94-142:.'7  Filed  R-l(>-'»4.  o:4"i  .,in| 
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DEPARTMENT  OF  TRANSPORTATION      Federal  Aviation  Administration 


Applications  for  Certificates  of  Public 
Convenience  and  Nece^ity  and 
Foreign  Air  Carrier  Pemlits  Filed  Under 
Subpart  Q  During  the  W^k  Ended 
June  3, 1994 
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The  following  Appl 
Certificates  of  Public 
Necessity  and  Foreign  A 
Permits  were  filed  un 
the  Department  of 
Procedural  Regulations 
302.1701  et.  seq.).  The 
Answers.  Conforming  A 
Motions  to  Modify  Scope 
belov\  fcf  each  applicati 
the  Answer  period  DOT 
application  by  expedited 
Such  procedures  may 
adoption  of  a  show-caust 
tentative  order,  or  in  app 
a  final  order  without  furt 
proceedings. 

Docket  Nurnher:  49588. 

Date  Filed:  ]iine  1,  1994. 

Due  Date  for  Answers.  Cc  iifonnin^ 

Applications,  or  Motio^  to  Modifv 

Scope:  ]une  29,  1994. 
Description:  Application 

Transport  Internationa 

to  section  401(h)  of  the 

a  disclaimer  of  jurisdic 

alternative,  approval  o 

its  certificates  of  public 

and  necessity  to  Air  Tr|n 

International  Limited  1 

Company.  The  transfer 

from  ATI  to  ATI  LLC  is 

corporate  restructuring 

fake  advantage  of  ta.x  a; 

rrldtud  benefits  offered 

relatively  new  limited  1 

(ompany  organizationa 

DockN  S'liniber:  49.^89. 
Dt.'le  Filed:  June  2,  1994 
Due  Date  for  Anawers.  Co  iforniin}; 

Applications,  or  Motioi\  to  Modifv 

Scope:  June  30, 1994. 
Description:  Application 

Aeroejecutivo,  S.A.  de 

to  section  402  of  the  Ac 

Q  of  the  Regulations,  ap  pi 

amend  its  foreign  air  ca 

issued  to  engage  in  scht 

air  transportation  of  per  -jo 

and  mail  between  point  > 

and  points  in  the  Unite 

subject  to  applicable  re| 

the  Department,  betweeli 

United  States  and  other 

worldwide. 
Phyllis  T.  Kaylor. 

(■hicf.  DucunwnUiry  Si:n.icrK  )i\isii:n. 
UK  Doc:.  94-142:3  Filed  f>-l^-<J4:  8  4'  aiiij 
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RTCA,  Inc.;  New  Document  Releases 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-^63,  5  U.S.C,  Appendix  I),  notice 
is  hereby  given  for  the  release  of  the 
following  new  documents: 

RCR.^  DO-221     Guidance  and 
Recommended  Requirements  For 
Airport  Surface  Movement  Sensors, 
provides  recommended  standards  for 
both  sensor  and  system  characteristics. 
The  primary  purpose  for  these  sensors 
is  to  operate  stop  bars  located  on 
taxiways  which  provide  entrance  to  low 
visibility  runways.  The  sensors  may  also 
be  used  for  other  low  visibility 
functions  such  as  taxiwav  light 
sequencing,  runway  exiting  notification 
and  presence  detection.  This  document 
provides  guidance  to  airport  svstem 
designers,  manufacturers,  installers  and 
user.  The  cost  of  DO-221  is  US$50.00 
for  U.S./Canada/Mexico  and  US$65.00 
for  all  other  countries,  plus  applicable 
shipping  and  handling  charges. 

RTCA  DC)-222     Guidelines  on 
AMS(n)S  Near-Term.  Voice 
Implementation  and  Utilisation. 
contains  operational  guidelines  ar>d 
recommendations  fur  the 
implementation  and  utilization  of 
Aeronautical  Mobile  Satellite  (Route) 
Services,  voice  communication 
functions  in  the  near-term  ((.in;a  1993- 
1996)  air  traffic  environmi;nt.  It  presents 
a  system-level  view  of  how  satellite 
voice  services  can  be  implemer.ted  .-md 
used  in  the  Air  Traffic  .Services  (ATS) 
and  Aeronautical  Operational  Control 
(AOC)  envh-onments  inclusive  of 
aircraft  installation  requirements, 
ground  infrastructure  requiiements  and 
avuilablo  AMS(R)S  services.  This 
document  defines  the  functions  and 
performance  needed  to  facilitate  the 
development,  implementation, 
certification  and  operational  use  of 
saiollile  voice  in  an  environment  where 
satellite  voice  communication  is  not  yet 
a  required  capability  for  air  navigation. 
It  uses  as  its  basis  the  existing  standards 
for  satellite  avionics  and  ground 
equipment.  It  should  be  useful  to 
designers,  manufacturers,  installers  and 
operators  of  equipment  used  in  AMSS 
voice  service.  The  cost  of  DO-222  is 
USS60.00  for  U.S./Canada./Mexico  and 
USS75.00  for  all  other  countries,  plus 
applicable  shipping  and  handling 
«;hargc!S. 
Dave  Ford. 
Dfsi'^nr.tvd i^ifii  IT 

IKK  Hoc.  04-142a'i  Filed  »i-i:)-!i-j   h.^S  iii:-.| 
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Approval  of  Record  of  Decision  (ROD) 
for  a  Mitigated  Finding  of  No 
Significant  Impact  (FONSI);  Greater 
Rockford  Airport,  Rockford,  IL 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Notice  of  availability. 

SUMMARY:  The  Federal  Aviation 
Administration  (FAA)  announces  that 
on  June  3.  1994,  it  approved  the 
Mitigated  FONSI/ROD  on  the  proposed 
development  at  Greater  Rockford 
Airport,  Rockford,  Illinois.  Major 
development  items,  proposed  to  be 
completed  over  the  next  5  to  10  yeans, 
are  clepicted  on  the  Airport  Layout  Plan 
(ALP). 

EFFECTIVE  DATE:  The  effective  date  of  the 
FAA's  approval  of  the  Mitigated  FO.NSl/ 
ROD  is  June  3,  1994. 

FOR  FURTHER  INFORMATION  CONTACT: 

Melissa  Wi.shy.  Community  Ph'nner. 
Federal  Aviation  Administration, 
Cliicago  Airports  District  Office,  2300 
East  Devon  Avenue:  Des  Plaines, 
Illinois.  60018,  (708)  294-7524. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
approved  the  Mitigated  FONSI/ROD  for 
proposed  development  at  Greati:r 
Rockford  Airport.  Below  is  a  listing  of 
major,  associated  and  indirect 
development  projects.  This  listing 
includes  United  Parcel  Service's  (UPS) 
recent  announcement  to  initiate  a  cargo 
huh  facility  at  the  airport. 

1.  Develop  the  niidficid  area  for  aviaiioii- 
rclaieii  industrial  users. 

2.  Kxpand  ihe  existi.ng  (.argo  aprr>n  niid 
biiiidiiigs  uest  of  ihe  existing  tenniniil 
bui!diiif4  to  aci:oinr.)od.'itf  a  minimiim  of  2h. 
cargo  .-lircraft. 

.3.  I-Atciid  Riunvay  7/25  to  a  lei^.th  oi 
lU.OOO  feet  by  constructing  a  .3.5iJ0-foot 
southwesterly  exten.sion  with  pdrnlJel  and 
connerti.ig  ta.xiways  and  associated  lightini; 
and  navigation  aids.  Thl.s  would  include  the 
insialhilion  of  a  CAT  II  instrument  l^inding 
System  (IL.'?)  for  Ru.-nvay  7. 

4.  Reioriite  approximately  12.000  feet  of 
Belt  Line  Road  and  9.300  feet  of  Kishwaukee 
Ro.,d. 

5.  Kxpand  the  existing  tenninai  building 
and  auto  parking  lot  and  upgrade  iheexislin}; 
airport  entrance  roadway. 

(i.  Con-;t'uct  a  general  aviation  apron  .iiid 

r-hi:n>;a's. 
7  Ckse  Runw.ny  13/31 
H.  Rtingve  n.iM.ellaneoiis  S!:j>port 

Iniildings. 

9.  Construct  n  new  4.l)00-fc>ot  general 
.ivjation  visual  approach  runwsy,  paraliel  io 
and  5.11)0  feet  .southeast  of  existing  Kiinwi.y 
7/2.T.  with  as.^ociated  t.Txi'.vays  and 
ii!slriur.enI;;fion 

10.  Construct  and  realign  various  li)Xiw..>s 
piiraih'i  to  Runway  1/19. 1  he  majority  of  ihe 
realignment  work  proposed  is  adjacent  Io  li.d 
west  of  tht!  appro;i(  h  end  of  Runway  19. 


11.  Implement  actions  recommended  In  the 
1993  Master  Dralnage/Stormwater 
Management  Plan. 

12.  Implement  actions  recommended  in  the 
updated  Noise  Coropatibitity  Plan. 

13.  Acquire  approximately  1,100  acres  of 
land  for  airfield  development.  In  addition  to 
this  acquisition,  is  the  relocation  of  up  to  23 
residential  dwellings  (for  noise  nnd  floodw/ay 
mitigation),  of  whiih  only  eleven  are 
considofcd  lo  ()e  noise  impacted  and  must  be 
acquirgd  and  resid^-r's  rt'loc&ted  prior  tO  the 
siaii  of  o-ny  operation  rc'siiUing  from  tho 
I'lopo.sed  Action  AlierniiSive.  The  rem,;ining 
ry.-iidtni'ia!  dweliings  would  be  acquired  (or 
purpo.st's  of  diitl«iid  develop.T.eiit  and 
fioodwoy  niitigai. on.  Those  dwellings 
idc'i-.tifitvl  as  fit^Mjdivay  miticiition  c;an  be 
acquired  either  in  fee-simisie  or  through 
rnstrictive  covenant  (Updated) 

14.  Compcnsiie  for  Wi.'thind  impacts 
caused  by  the  development  of  the  Proposed 
Action  Alter.-iative  through  the  cre.iiion  of 
approximately  25  acres  of  new  wei!and.s. 

15.  An  additional  1.500  flights  annually 
beyond  those  criginaliy  forecasted  but  v.i'th 
an  greater  ;niml>er  of  stage  three  aircraft.  This 
is  based  on  I'PS's  proposal  to  initiate  an  air 
utrgo  operation  at  Greater  Rix.kford  Airport. 

The  FAA  issued  a  Federal  Register 

Notice  on  April  22, 1093  announcing  its 
intf;nt  to  prepare  an  Environmental 
Document  (possible  Environmental 
Impact  Statement)  and  to  hold  a  May  2(), 
1993  scoping  meeting.  At  the  scoping 
meeting  no  significant  itn pacts  were 
identified.  Some  concerns  were 
expressed  over  possible  noise, 
floodplain  and  wetland  impacts.  Tho 
airport  sponsor  indicated  that  any 
impacts  would  be  mitigated  below  the 
level  of  significance  as  an  integral  part 
of  the  development. 

"ihe  FAA  issued  a  subsequent  Federal 
Register  Notice  on  Mhruary  17,  1994 
ajinouncing  Ihe  avaii.ibility  of  the  Draft 
Fnvironmonlul  Document  and  provided 
additiorai  opportunity  for  s<^;oping 
ccmn^c;  !-•  'c  the  rta~ined  listing  of  the 
nioj'ji,  «ssociatud  and  indirect 
fiev.Jcoment  projects,  incorporating 
items  scoped  originally  and  those  neniy 
iuentified  as  part  of  the  UFS  propo.sed 
(levtiicppierit.  Njtir.e  was  also  given  for 
a  Ma;ch  22,  1094  public  hearing  wish 
Vv'riiien  cuinjnonts  being  received  until 
.April  6, 1994.  Based  on  ihu  analysis 
found  in  Ihe  Final  EnvironmentJ;! 
Assessment  and  the  results  of  the  public 
hcarin{.^  the  F/\A  publiiihed  a  .M.iy  2, 
19'14  federal  Register  Notice  flat  it 
intended  to  issue  a  Mitigated  FONSl/ 
ROD  for  tho  pioposed  development 
d'opicted  on  the  Airport  I.ayout  Fian. 
The  FAA  received  a  letter  from  the 
Illinois  Department  of  Agriculture 
(IDOA)  stating  their  concerns  with 
ro.spect  to  fannland  impacts.  The  FAA 
addressed  IDOA's  concerns  in  a  June  2, 
1994  letter.  On  June  3, 1994,  the  FAA 
approved  the  Record  of  Decision  (ROD). 
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A  ct)py  of  the  Mitigated  FONSl/ROD 
is  available  for  review  at  the  FAA- 
Chicago  Airports  District  Office  (address 
identified  above).  Copies  of  these 
documents  will  also  be  available  for 
review  locally  at  locations  which  have 
not  yet  been  determined.  These 
Iccations  will  be  specified  in  a  Public 
Notice  or  upon  request  of  the  Chicago 
Airports  District  Office  (telephone 
nuL-iher  identified  above). 

Quosti.ns  may  be  dirocfed  to  fh,' 
indiV'd'jiU  named  above  under  the 
headin  .^  "^OR  FUflTHEa  INFORMATION 
CONTACT. 

livu<-d  in  Dc'S  Flaines,  Illinois  on  juiit  6, 
lOU-1. 

I.cais  H.  YaJcs, 

Mumivrr.  Chicago  Airports  District  Office-, 
FAA.  C. '  al  Ixikes  Rogicn. 
iFR  Doc  94-14201  Filed  ft-10-'J4.  fi;45  aiii) 
BiLLINQ  CODE  4910-13-M 


Aviation  Rulemaking  Advisory 
Committee  Meeting  on  Air  Carrier 
Operations 

AGENCY:  Federal  Aviation 
.A.dmini.stration  (FAA.)  DOT. 
ACTION:  Njtice  of  meeting. 


SU.MMARY:  The  FAA  is  issuing  this  notice 
to  advise  the  public  of  a  meeting  of  the 
Federal  Aviation  Administration 
Aviation  Rulemaking  Advisory 
Committee  to  discuss  air  carrier 
operations  issues. 

DATES:  The  meeting  will  be  hold  on  June 
30,  1994,  at  9  a.m. 

ADDRESSES:  The  meeting  will  be  held  in 
tiie  .Management  OperalJons  Center, 
10th  fioor.  Headquarters,  Federal 
Avi.ition  Administration,  800 
!ndf|)sudence  Avenue,  SVV., 
\Vas,hingt;jn,  DC,  205,:!1. 
FOR  rURTHER  INFORMATION  CONTACT: 
-Mrs.  Marleno  Veimiilion,  Flight 
Stand  iids  Siirvice.  Air  Transportation 
Division  (AFS-2GG),  mQ  Independence 
A  .e.iup,  SvV..  Washington,  IX:  20531, 
te5fph;>ne  f202)  2ri7-81F;r>. 
SUKPLEV.£h.TiRY  INFORMATION:  Fursu.'nt 
t')  sf.rtir.n  !(){ .}(2j  of  tlie  Federal 
Adv:.>or.'  Committr-o  At  t  (Pub.  L.  92- 
4f>3.  .5  I  J.S  C.  App  ii),  notice  is  hereby 
pivin  of  a  meeting  of  the  Aviation 
Knit  ni;jS.:ing  Advj.sor\'  Cnmisittee  to  be 
li-'Ni  on  fur.e  30.  1994.  at  the  Federal 
Aviation  Administration  Building, 
Man.igemcr.l  Operations  Center,  lOlh 
Moor.  *>00  I'tdependt-nce  Ave.,  SVV.. 
Washington,  [)C.  20590.  The  agenda  for 
this  meeting  will  include  a  final  report 
from  the  Flight  Crewmember  Flight/ 
Duty/Rest  Requirements  Working  Group 
and  status  reports  on  the 
recommendations  of  the  Fuel 


Requirements  Working  Group,  the 
Autopilot  Working  Group,  and  the 
Controlled  Rest  on  the  Flight  Deck 
Working  Group.  The  agenda  will  also 
include  an  open  discussion  of  possible 
future  tasks.  Attendance  is  open  to  the 
interested  public  but  may  be  limited  to. 
the  space  available.  The  ipublic  must 
make  arrangements  in  advance  to 
present  oral  statemt^uts  at  the  meeting  or 
may  present  wrilton  statements  to  the 
committee  at  any  lime.  Arrangements 
may  be  made  by  contacting  the  pe.-«oa 
listed  under  the  he;uj:ng  FOR  FURT'^ER 
INFORMATION  CONTACT. 

Sign  and  oral  interpretation  can  be 
made  available  at  the  meeting,  as  well 
as  an  assistive  listening  d.vice,  if 
requesled  10  c.ilcn,dar  days  before  the 
meeting. 

Issued  in  Wn.shirgton,  DC,  on  Jur.e  7.  1)04. 
Quentin  J.  Smith,  Jr., 

As'^iitant  ExL-cutive  Din-ctor  (or  An  Cnrritr 
Operations,  Aviatior)  Bulomui^ing  Aihisory 
Committee. 

IFR  Dec.  04-142CI2  Filed  6-l(>-04;  8:45  .-:ni| 
BILLING  CODE  4910-13-M 


RICA,  Inc.;  Special  Committee  162, 
Twenty-Second  Meeting;  Aviation 
Systems  Design  Guidelines  for  Open 
Systems  Interconnection  (OSI) 

Pursuant  to  section  10(ai(,2)  of  the 
Federal  Advisory  Connnitfec  Act  IPub. 
L.  92-463.  5  U.S.C,  Appendix  I),  notice 
is  hereby  given  for  Special  Committee 
162  meeting  to  be  held  August  16-18. 
starling  at  9:30  a.m.  The  meeting  will  be 
held  at  the  National  Business  .Mrcraft 
Association  (NBAA)  Conference  Rtirnr.. 
1200  Eighteenth  Street,  NW..  .^uite  200, 
Washington,  DC  20036.  Phono  (202) 
783-90U0. 

The  agenda  for  this  mooting  is  as 
follows;  ( I )  Chairman's  introduclOiT 
rcmarksr(2)  Approval  of  the  siiinin.iry  of 
the  lwt;nly-firsl  meeting  held  March  29- 
31.  1994   Ri'CA  \':\\ycr  No.  101-94/ 
SC162-169  (enclosed);  (Ij  Reports  •>f 
ri'kffed  activities  If^ingcondiuted  by 
other  orgji.iiz.'ilio.is;  (4)  K<  {<ort  on  FAA 
da*a  link  cerliiicatinn  pldniiing  i.;id 
driciimcntrition:  Ci)  Revievv  and  plan  the 
activitv  of  Working  Gi-oiii)  1,  '•.•\T.\ 
MASI'S  and  RuufiM-  .MOP.S;  (6)  M;.n  the 
-Ktivily  of  Working  Gri,  jji :;.  'I'.ov.nte 
DO-2ii5.  Part  1";  (?)  Other  busi.^rss;  (H) 
Dati.'  and  place  of  next  mioting. 

Attendance  is  open  to  the  iiitcres'etl 
public  but  limifod  to  spar»  av.iila'-ility. 
With  the  app.roval  nf  t.he  Chairman, 
members  of  the  public  may  present  oral 
statements  at  lh<;  meeting.  Persons 
wishing  to  present  statements  or  obtain 
information  should  contact  the  RTCA 
Secretariat,  1140  Connectiait  Avenue, 
NW..  Suite  1020.  Washington,  DC 
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20036;  (202)  833-9339.  Ant  member  of 
the  public  may  present  a  w  itlen 
statement  to  the  committee  at  any  timo. 

IssdPcl  in  Washir.gfi.n,  DC.  <\\  I-.inv  2. 1004. 
Djve  Ford, 
Dsilgnated  Officer. 
IrR  Doc.  94-14293  Filed  f^:(»4'J4;  H.Ar^  .un! 
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RTCA.  Inc.;  Special  Ccmm  ttee  181. 
Fourth  Meeting;  Aviation  Systems 
Design  Guidelines  for  Ope^  Systems 
Interconnection  (OSI) 


2)  of  the 
Act  (Pub. 

ix  I),  notice 

'ommittee 

20-24. 
will  be 

?00  112th 
ngton,  DC: 
Dave 


S  11 


host: 


f'ursuaiit  to  section  10(a) 
If'deral  Advisory  Committee 
I..  92^63.  5  U.S.C.  Appenf 
is  hereby  given  for  Special 
181  meeting  to  be  held  June 
-Starting  at  9  a.m.  The  meeti  ig 
held  at  the  Red  Lion  Hotel. 
Avenue,  SE..  Bellevue,  VVa 
(P) 206-455-1 300/Boeing 
Nakamura  (P)  206-4552. 

Specific  Working  Groups  S^sions 

June  20-21 

W'oricing  Groups  1  and  3:  Mffcting  span 
vv  ill  be  provided  at  the  hotel  far  thesft 
sessions. 

June  22-24    Plenary  Agenda 

Note:  Committee  officers  wo  king  group 
chairman,  and  secretaries  will  neet  at  080U 
on  |une  22  prior  to  the  plcnar\'  nnd  again  on 
June  24. 

June  22    Morning 

(1)  Opening  remarks/inlruduLtions. 

(2)  Review  of  the  agenda: 

(3)  Approval  of  the  summary|of 
meeting,  RTCA  Paper  No.  21 
(previously  mailed}. 

Note:  Paper  numt)er  was  inatjv 
off  of  the  mailed  copy  and  has 
for  filing  and  reference  purpos«  s 

(4)  Committee  reports:  (a)  P- 
fditoria!  Group— Geoff  Burtenslia 
Technical  Management  Commi 
Frank  Alexander 

(.s)  Working  Group  Reports:  ( 
Croup  2 — Jim  Terpstra  (b)  Cont  i 
Surface  Sub-group — Frank  Ale 

Afternoon  of  June  22  and  funt^ 
Working  Group  Meetings. 

Juuv  24    Morning 

{(>)  Working  Group  K»'ports  { 
(iroiips  1  and  3); 

(7)  Other  business: 

(A)  Date  and  place  of  next  me  ' 

Attendance  is  open  to  the  int  ri' 
Sut  limited  to  space  availabilit> . 
•ipproval  of  the  Chairman,  men; 
public  may  present  oral  sta(eni( 
meetinj'.  Persons  wishing  to  prfjswit 
statements  or  obtain  informatio  i  should 
(  ontiict  the  RTCA  Secretariat.  1  140 
f  j>nnecticut  Avenue,  NW..  Suit  ■  1020. 
VV;.  .hington,  DC  200:10:  (202)  ftj'l-<»3:i<>.  Arry 


the  third 
'H>4/SC1R1-2H 

ertently  lefr 
en  added 

LNAV  AMI 

w  (b)  RTCA 
tee  Briefing — 

i)  Working 
inment 
iider. 


\  ,'orkiiiK 


ting. 

ted  pub! I 
With  the 
H-TS  of  the 
iits  at  the 


tntmbor  of  the  public  may  present  a  written 
.'^tj.'ement  to  the  committee  at  any  time. 

Is'iued  in  Washington.  [X:,  on  June  2, 1094 
Dave  Ford, 
Dusisnatud  Officer. 

!!•;{  Doc.  94-11294  Vilvd  »>-1(>-94:  8:45  ami 
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FtKl&ral  Interagency  Committee  on 
Aircraft  Noise  Meeting  Agenda 

AGENCY:  Federal  Avi<i!ioa 
Administration  (FAA),  DOT. 
ACTjON:  Notice  of  public  forum. 

SUMMARY:  The  FAA  is  issuing  this  notice 
to  advise  the  public  of  a  fonim 
sponsored  by  the  Federal  Interagency 
Committee  on  Aircraft  Noise  (FICAN)  to 
discuss  aircraft  noise  i.ssues. 
DATES:  The  forum  will  be  held  on  Julv 
27.  1994.  at  the  Richard  B.  Russel 
Building. 

ADDRESSES:  The  forum  will  be  held  at  75 
Spring  Street.  Atlanta.  Georgia. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Thomas  Connor.  Manager. 
Technology  Division  (AEE-100).  Office 
of  Environment  and  Energy.  Federal 
Aviation  Administration.  800 
Indep*;ndence  Avenue  S\V.. 
Washington.  DC  20591.  fax  (202)  267- 
5594. 

SUPPLEMENTARY  INFORMATION:  Notice  is 
hf  rt'by  given  of  a  public  forum 
sponsored  by  the  Federal  Interagency 
Committee  on  Aircraft  Noise  (FICAN)  to 
Ih!  held  on  July  27, 1994. 

On  March  16. 1993.  representatives  of 
the  agencies  that  participated  on  the 
Federal  Interagency  Committee  on  Noise 
(FICON)  met  and  agreed  to  establish  a 
standing  committee  to  be  known  as 
FICAN.  The  standing  interagency 
committee  will  provide  a  permanent 
aviation  noise  research  and 
development  (R&D)  forum,  which  will 
assist  agencies  in  providing  adequate 
fonims  for  discussion  of  public  and 
private  proposals,  identify  nisedcd 
research,  and  encouraging  R&D  efforts 
in  these  areas. 

The  agenda  for  the  meeting  will 
include: 

•  Presentation  of  current  iind  future; 
aircraft  noise  research  projects  that  are 
funded  bv  the  Federal  m«:inbers  of 
FICAN. 

•  Public  concern/discussion  and 
comment  period. 

Attendance  is  open  to  the  public,  but 
will  be  limited  to  the  space  available. 
1  he  public  must  make  arrangements  by 
luly  15.  1994.  to  present  oral  statements 
at  the  forum.  Arrangements  may  be 
ii;.i(h!  by  contacting  the  person  listed 
luidrr  the  heading  FOR  FURTHER 


INFORMATION  CONTACT.  Sign  and  oral 
interpretation  can  be  made  available  at 
the  meeting,  as  well  as  an  assistive 
lis'.ening  device,  if  requested  10 
calendar  days  before  the  forum.  Written 
«:o.nmcnts  should  be  addr(js.sed  to  the 
person  listed  under  the  heading  FOR 
FURTHER  IrirORMATION  CONTACT. 
Comments  must  be  rcceivf:;!  on  or 
before  August  12. 1994.   . 
Thomas  Connor, 

M'tn(ii;rr  Tcrhnolo^y  Division. Off'i:'^  of 
Environment  and  Energy. 

iFR  [>w:  e4-13918Filedf>-1(>-44,  K:45aml 
BILLING  CCOE  49I0-13-M 


DEPARTMENT  OF  THE  TREASURY 

Public  Information  Collection 
Requirements  Submitted  to  0MB  for 
Review. 

lune  2.  1904. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement (s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980. 
Public  Law  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer.  Department  of  the 
Treasury.  Room  2110,  1425  New  York 
Avenue'.  NW.,  Washington,  DC  20220. 

OfTice  of  Thrift  Supervision  (OTS) 

OMB  Number:  1550-0025. 

Form  Number:  OTS  Form  1314 
(Canceled)  and  OTS  Forms  1584  (New), 
1585  (New)  and  1589  (Replaces  OTS 
Form  1314). 

Type  of  Review:  Revisioii. 

Title:  Purchase  of  Branch  Oi'i.i.c(s)/ 
Transfer  of  Assets  and/or  Liabilities. 

Description:  Information  provided  to 
OTS  is  evaluated  to  determine  whether 
the  proposed  assumption  of  liabilities 
and/or  transfer  of  assets  transactions 
complies  with  applicable  laws, 
regulations  and  policy,  and  will  not 
have  an  adverse  effect  on  the  risk 
exposure  to  the  insurance  fund. 

Hespondents:  Businesses  or  other  for- 
profit. 

E.<itimated  Number  of  Rfspnnd^'nts: 
135. 

b'stititated  Burden  Hours  Ptr 
Respondent:  4  hours,  2  mimite.s. 

Frequency  of  Response:  Other 
(Information  is  submitted  each  time  a 
transfer  of  assets  and/or  liabilities  are 
proposed.) 

F'itimated  Total  Reporting  H'lrdi-n: 
545  hours. 
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OMB  Number:  1550-00.37. 

Form  Number:  OTS  Fonn  No.  1240. 

Type  of  Review:  Extension. 

litle:  Trust  Powers  Application. 

Description:  12  CFR  5.50.2  requires  a 
Federal  savings  association  proposing  to 
exercise  fiduciary  powers  to  file  an 
application  indicating  which  trust 
services  it  wishes  to  offer  and  providing 
sufficient  infonnation  for  the  OTS  to 
approve  or  deny  the  application. 

Bespondt^nts:  F.usinesses  or  other  for- 
profit. 

Estimated  Number  of  Respondents:  9. 

Estimated  Burden  Hours  Per 
Respondent:  9  hours. 

Frequency  of  Response:  Other 
(.Submission  is  required  when  Federal 
association  proposes  to  offer  fiduciary 
sor\ices.) 

Estimated  Total  Reporting  Burden:  81 
hours. 

OMB  Number:  1550-0060. 
Form  Number:  H-(b)ll  Report. 
Type  of  Review:  Extension. 
Title:  Savings  and  Loan  Holding 
Company  Report  H-(b)ll. 

Description:  The  H-(b)ll  Report  is 
used  to  determine  a  savings  and  loan 
holding  company's  adherence  to  the 
statutes,  regulations  and  conditions  of 
approval  to  acquire  an  insured 
institution  and  whether  any  of  the 
company's  activities  would  be  injurious 
to  the  operation  of  any  subsidiary 
savings  association. 

Respondents:  Businesses  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
587. 

Estimated  Burden  Hours  Per 
Respondent:  15  hours,  30  minutes. 
Frequency  of  Response:  Quarterly. 
Estimated  Total  Reporting  Burden: 
36,394  hours. 

Clearance  Officer:  Colloen  Devinc 
(202)  906-H025,  Office  of  Thrift 
Supervision.  2nd  Floor,  1700  G.  Street, 
NW.,  Washinpton.  DC  20552. 

OMB  Reviewer:  Gary  Waxman  (202) 
:--9.5-7340,  Office  of  Management  and 
Budg'^t.  Room  3208.  New  Executive 
Office  Building,  Washington,  DC  20503. 
Lois  K.  Hoiiand, 

Di^poriimntol  Reports,  Mnnogcmeni  Officer. 
IFR  Doc.  94-14297  Filfid  6-10-94;  8:45  Jinj 
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Customs  Service 

Publfe  Meetings  on  Customs 
Automated  Export  System 

agency:  U.S.  Customs  Service, 
Department  of  the  Treasury. 
ACTION:  Notice  of  meetings. 

SUMMARY:  This  notice  announces  the 
first  of  a  scries  of  public  meetings  on  the 


development  of  the  Automated  Export 
System  (AES)  and  advises  the  public  of 
other  locations  where  additional 
meetings  on  this  subject  will  be 
scheduled  at  a  later  date.  The  purpose 
of  these  meetings  is:  (1)  To  give  Customs 
managers  an  opportunity  to  provide  the 
public  with  information  related  to  the 
development  of  AES  and  (2)  to  give 
attendees  an  opportunity  to  ask 
questions,  make  suggestions,  and 
provide  Customs  with  informal  ideas 
related  to  AES  design  and  functionality. 
The  first  nteeting  will  be  held  in 
Washi.ngton,  DC  on  Friday,  July  8, 1994, 
commencing  at  9  a.m.  in  Hearing  Room 
B  of  the  Interstate  Commerce 
Commission  Building.  Those  planning 
to  attend  the  meeting  are  requested  to  so 
notify  Customs  in  advance.  Notice  of 
additional  meetings  to  be  held  at  other 
l(x:ations  around  the  country  will  bo 
published  at  a  lator  date. 
DATES:  July  a,  1994,  commencing  at  9 
a.m. 

ADDRESSES:  Interstate  Commerce 
Commission  Building.  Hearing  Room  B. 
12lh  Street  and  Constitution  Avenue. 
NW.,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Loma  Finley,  AES  Develnp.ment  Team, 
U.S.  Customs  Service,  1301  Constitution 
Avenue,  NW.,  room  7331,  Washington. 
DC  20229.  Phone:  202-927-0280;  FAX: 
202-927-0742. 

SUPPLEMENTARY  INFORMATION: 
Background 

On  February  24,  19')4,  the 
Commissioner  of  Customs  directed  that 
Customs  develop  an  Automated  Export 
System  (AES).  This  system  is  being 
developed  as  a  cooperative  team  effort 
involving  Customs  and  the  Bureau  of 
the  Census. 

Since  .■\ES  is  in  the  very  early  design 
slage,  the  AES  Development  Team 
intends  to  hold  a  series  of  public 
meetings  for  the  purpose  of:  (1)  Giving 
Customs  managers  an  opportunitv  to 
provide  the  public  with  infonnation 
related  to  the  development  of  AES  and 
(2)  giving  attendees  an  opportunity  to 
ask  questions,  make  suggestions,  and 
provide  Customs  with  informal  ideas 
related  to  AES  design  and  functionality. 
Each  meeting  will  open  with  a  short 
presentation  on  AES,  past,  present  and 
future,  and  after  this  presentation  the 
floor  will  be  open  to  all  attendees  for 
general  informal  discussion  of  the  AES 
program. 

The  first  meeting  will  be  held  in 
Washington,  D.C.  on  Friday,  July  8, 
1994,  commencing  at  9:00  a.m.  in 
Hearing  Room  B  of  the  Interstate 
Commerce  Commission  Building.  In 
order  to  ensure  that  ov»;rcrovvdi)ig  does 


not  result,  persons  planning  to  attend 
the  meeting  are  n«quested  to  preregistcr 
by  contacting  Loma  Finlev,  AES 
Development  Team,  preferably  by  FAX 
(202-927-0742)  or,  for  those  without 
access  to  FAX  equipment,  by  telephone 
(202-927-0280). 

Additional  public  meetings  on  AES 
are  planned  for  the  following  locations: 
Boston,  Massachusetts;  New  York,  New 
York;  Houston,  Texas;  New  Orleans. 
Louisiana;  Seattle.  Washington;  Lcs 
Angeles.  California;  and  Portland, 
Oregon.  Appropriate  notice  will  be 
published  in  the  Federal  Register  when 
the  dates,  times  and  .spec  i fie  !cx:ations 
for  these  meetings  have  b«!en 
established. 

Dated;  Juiie  8,  l'i!l4. 
Harvey  B.  Fox, 

Director.  Office  oj  Rfn.ildtiimy  and  Rulings. 
(FR  Dor.  94-14254  Filed  0-10-94;  8:45  am| 
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Fiscal  Service 

[Dept.  CIrc.  570, 1S93— Rev.,  Supp.  No.  24J 

Surety  Companies  Acceptable  on 
Federal  Bonds  Termination  of 
Authority:  Omaha  Property  and 
Casualty  Insurance  Co. 

Notice  is  hereby  given  that  the 
Certificate  of  Authority  issued  by  the 
Tn;asur\  to  Omaha  Property  and 
Casualty  Insurance  Company,  of  Omaha, 
Nebraska,  undei  the  United  States  Code, 
Title  31,  Sections  9304-9308.  lo  qualify 
as  an  acceptable  surety  on  Federal 
bonds  is  terminated  effective  today. 

The  Company  was  last  listed  as  an 
acceptable  suretv  on  Federal  bonds  nf 
58.  CFR  35809.  July  1,  1993. 

With  rospeU  to  any  bo-ids  current Iv 
in  force  with  Omaha  Property  and 
Casualty  Insuranrxi  Company,  bor.d- 
npproving  officers  may  let  such  bonds 
run  to  expiration  and  need  hot  securt> 
new  bonds.  However,  no  new  bonds 
should  be  accepted  from  Company.  In 
addition,  bonds  that  are  continuous  in 
nature  should  not  be  renewed. 

Copies  of  the  Circular  may  be 
obtained  from  the  Department  of  the 
Treasury.  Financial  Management 
Service,  Funds  Management  Division, 
Surety  Bond  Branch,  Washington.  DC 
20227,  telephone  (202)  874-71  lb. 

Dated:  May  25, 1994. 
Charles  P.  Schwan  Ml, 

Director,  Funds  Management  Division, 
Financial  Management  Sen  ire. 
IFR  Doc.  94-14279  Filed  6-10-94;  8:45  ain| 
BILLING  CODE  48tl>-3S-M 
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Sunshine  Act  Meetings 


Tnis  section  o>  the  FEDERAL 
contains  notices  of  meetings 
the  "Government  in  the  Sunsi 
L.  94-4G9)  5  use.  552b{e)( 


VVVst  Totvttrs. 


U.S.  CONSUMES  PRODUCT  S4<^ETy 
CCMMI33J0H 

D.Vie  mo  DATE:  Thursilav. 
10;Q0  am. 

location:  Room  410.  Ea>» 
4:i,iO  E.:..dt  West  FJigh.vay. 
M?.ry[atid. 

STATUS:  Ckis^?d  to  the  Pub 

MATTER  TO  8E  COJiSIDEBEO:  Tho  -^id.f^i"  vv;;l 
hri.rf  the  Conimission  oi\  tpt-  status  of 
various  compliance  matte 

For  a  recorded  inessugn  :otU^ir.iitg  the 
!  iiesi  agenda  information.|c.Tli  (JOi) 
504-0709. 

CCfJTACT  PERSON  FO.R  AOOItiONAL 
INFORMATION:  Sady«  E.  Da;  n.  Of!u:e  ot 
the  Secretary.  4330  East  W  i-st  Highwav  . 
8>.>thesda.  MD  2C207  (101)  104-0800 

.Sjdye  E.  Dunn, 

Srrrntiiry. 

|PK  0<;c.  «4-144S::  Fi'hc!  fi-'f-f  14.  !  OK  prtij 

8H.UNG  COO€  6355-01 -M 


Vot  Towrrs. 
-•'Insi!;!. 


U.S.  CONSUMER  PRODUCT  SAFETY 
COMMISSION 

T.ME  AND  OATE:  VVed'iesdi.yl  l"fi»-  l-i. 
l"'')4.  10:00  a.tn. 

LOCATION:  Room  4^0,  East 
4  Jii)  East  VVf:st  Hisliw.jy. 
Maryland. 

STATUS;  Opeis  to  the  f\ihli4 

W^rTPfS  TO  BE  CONSIDERED: 

/   II ihy  Battt  Hicig:^  iit;it  .S'rv/f-. 

TheComniission  w:!l  coii.si; 
Ciriirr.'.tsiu.T  ariion  to  aiidrf-ss 
•in'i  dfta'h  associaft.-ci  w'.:h  'm*' 

■si.  Firrwirks 

Use  iitatT  Will  bci'^i  tht-  Ciiii:: 
p»;jn.s  tor  Cornmisiioii  ;M:{ii;.- 
-■  ik  assotr.i'ed  with  inu!f!p!>i ' 
^'•fil!  firv'vtorks  devici'>i 


For  a  recorded  n;essagt' 
I  i'est  .«j,.nda  tnforr:iatiun. 

'f;4-!;7fUi. 


CONTACT  PERSON  FOR  A0Dm|5NAL 
INFORMATION:  Sadye  E.  Dun 
the  S«?rretary ,  43  tO  East  W 
ti'trhesda.  MD  20207  (lit  1 1 
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t)^rt:d:  luiie  8.  l'l!14. 

•Sadyp  E.  Dunn. 
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FEDERAL  E.NERGY  REGULATORY 

COMViSSiON 

The  f'lUjwing  n-jtice  i;f  meeting  is 
published  pursuant  to  Section  3(a)  ot 
the  Government  in  th*;  Sunshine  Act 
(Pub  L.  No.  94-lOq),  5  U.S.C.  552h: 
OATE  AND  TIME:  June  15.  1994.  10:00  am 
PLACE:  825  North  Capitol  Street  N.E.. 
R  .  Ki!  9  !06.  \Vashi.".gton.  DC  2042B 
STATUS:  Open. 
MATTERS  TO  8E  CONS.OEREO:  .Agprula. 

\ote. — Ur;ms  listtjd  on  ;ha  agiMida  may  tn- 

•■?.•:!  ■•j.'i  witho'Jt  fur!iier  iifilice. 

CONTACT  PERSON  FOR  MORE  iNFORMATiOS: 
l.o;s  0.  Casheil.  Secretarv.  telephone 
(202)  203-0400.  For  a  recording  listnif^ 
items  stricken  from  or  added  to  ttie 
uieeting.  call  (202)  208-1627. 
This  is  a  list  of  icatters  to  he 
e>nstdered  by  the  CoTunussioii.  It  divs 
:;ot  include  a  listing  of  all  papers 
Pr'hnant  to  the  items  on  the  agenda; 
however,  all  public  documents  may  he 
fcxi'.n:ined  in  the  Reference  and 
Inforuiation  Confer. 

Consent  .Agenda— Hydro.  BUth  .Meeting— 
luni-  13.  1994.  Regular  Minting  (10:00  a.m.) 

V?.,f.r  .No.  2471-00!.  Wss.-.otis;;;  Li..(.(rK. 

P  iverCornpnnv 
i:.VA-Z 

P.'iijw.t  N'o.  114r.5-^M1l,  .\  uiru-;.  i)4;;u! 

Hvfirof:!«:lrir  Cotnpaiu'.  \w. 

Oautrvd 
i.Mi-i. 

I'rv.rrix  No.  975'M)H,C.  -^r-viilf  }ivv'r>. 
i:' . 

Con.s«nt  .'\?endd — t'l«xtru, 

t;.\[:-t 

()t)i;krft  No.  ER94-2M-000.  S(>r.i>;-:st 
Uriiit'e.'!  Service  Cxutui.irv 

Do'.i>.H  Nos.  EFn.i-JO!  !-i)t)i.  L!  'j  i-Ji)_'l- 
«Mi.  EF93-2041-001.  \ltQ■^-ii^H^-^vn 

.ir.d  t:FQ4-209I-0!il.  !'.<-r,:-..-.  i'!>-  !>-,wv.f 
Administration 

(.V-rktft  No.  ER94-1  ir4-iioo.  C:  .-:.:  i  V--<.\-r 
G.Tpfiration 

':ak-4. 

li-f.  k.^»  No.  EK'W-O'M.-ooi).  i:i!v»:!:  W-r,)!  ^ 
CorTijiaiiv 

(  m:-5 

n.jrket  No.  QF<n-40-^!0  ;.  M-di;..!  f'.iwf  r 
('omiTMnv 
>  .A'.-:-*. 


FrojcTt  No.  432-a09.  Cdrolitsa  Pou^r  S 

Light  Company 
Project  No.  2748-OO'c:.  North  C-'.-olit^i 

F!f;<:ir:c  .Mombership  Corp: vr.itiori 
CAE-7. 

D.Kk!,-!  No.  El*v94-77-!-f;i;l,  I..):;  •  (s!  icil- 

Lighttrii;  Company 
C.\fc;-8. 

Ooi  kif  .NiM  ER94-5f)4-iJOl  j:tA  EK'H- 

^(J5-<}01.  pMhiit:  StfrvireCotup.mv  of 

Coiurado 

c.\?:-9 

I)*).:kH;  N')  ER93-77r-4j,)i.  <;  tT-,:rr.i-(r>wf,i!>h 
EdMoC:  Company 

U.nket  No.  £t;94-2J-();i;.  iKv-iTOtlM 
PefacaU.o,  S.  rj»- R.l..T,>-'C:.V 
(..\B-ll 

IV:.  kef  Nj.  FR9i)-L'8  i-i.i').-..  f:  ; ii'ir. :{•.;■• 
E!w.tr:r  Lij;ht  Coti.:;  ;!iy 
C\£-12 

fJockK?  No  EKOI-tf.'i-clOl.  :;;:..  I  i  (';,vv.'t 
'<i  Light  Cornji.inv 

c.\E-n 

Oocket  N(j.  [;(;94-'>f.-(hi.).  i  -'-rj;  }'.,A-,r 
A3ia  Ltd. 

(:At;-i4. 

[)t«..kot  No.  KG:»4-Tr-t)(iO,  f'...''-;i-v  f  ivvr 
IJtrVfliipriieiit  C«)r;-iOf.itu>ti 

c;ac;-i.5. 

Doi  ktft  No,  LC'W-ii^-Ooo.  Si:!  t^.L-rvr,!  S  .\ 
C.\E-!f. 

r)it.k(.-»  No.  EG94-5  i-OOO.  C;..r.i:r,.il  I'.nvrr 
otCatiiida.  (..P. 
C.AE-17. 

Urxket  No.  EG94-54-<»0().  F:.-  :>;;,■  ()■• 
n..;evo  Leon.  S.A.  ile  C  V 
f:AE.-l». 

Dock'^it  No  £G94-'".K-')oo.  SK(  ci'iMltia.^ 
V'liL  Ii:i: 
CAt-19. 

0:)f  k>'t  No.  EG94-».<M)00.  S-:i  f!-'v!;'i,i;t., 

C.'vhh 
C.At'-;-.i(l. 

Ilm:k-t  Nu.  EG94-54-i)00.  L>  . 
D'.'vclonpen'ent.s  Hy:irofi<i  fmj  •.-Cid 
Jiiternationa!.  Inc. 
(:.\E-21. 

[);,cket  N\>  FC94-'.T-4i!lo.  c:.rr-ir.U(!,)!i!.l 
tK<ir').  U\t:. 

!J<;<  k.!?  No.  fc.L94-.:-l}U;,»,  .AiPr-.    .•■■; 

Mu(.irip<i!  Power — Ohio,  (lii    v  i)  ;yf'in 
FotvrS  Lichl  C'je-ptiiy 
f.AK-it 

i'x.ke'  No.  (it94-l4-<M)(».  P  !•;.•■   St- ic- 
C  )e»par  y  of  Okkihortns 

I>>.' kr-;  Nos  EL*)4-^(i-<K)!) „c.l  iiiH'\-\J.- 

(h)'^..  Cedtir  3;iy  Getiet-ir-ric;  'I:  •••;[■.  !fi\ . 

Limited  Partnership 
(.AE-.:5. 

()>(<  k>.-t  N.I.  EL94-57-OIH.  i.O!>i-.;..;i.i  j'ahln 

.S';rvii,p  Commissi'in.  A'ft»ri;t ',  G"r.»TaI  nt 

!l.H  Stdti:  of  Mi."isi.ssipp=.  iuid  "h'; 

Vississipi  Pub!t<.  Sef.'ic  <•  f'>)rtu(.i.-..-:'!)'i  v 

butf.Tny  vServiCHS.  Iik  . 
!>.i..k»!'  No  EL94-l.!-00<.i,  F.iriTgy  ,S,T\'i(:.-s 

!rii;  iifhi  Gulf  StfitP';  liriiiri!-.(;!')ii!p.i.'iv 
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Consent  Agenda— Miscellaneous 

CAM-1. 

Docket  No.  R.M94-1 6-000.  Delegations  to 
the  Chief  Accountant  and  the  Chief 
Administrative  Law  Judge 

Consent  Agenda— Oil  and  Gas 

CAG-1. 

Docket  No.  RP94-80-003.  Nntiona)  Fuel 
Gas  Supply  Corporation 
CAG-2. 

Docket  No.  RP04-21 3-000.  CNG 
Transmission  Corporation 
CAG-3. 

Docket  No.  RP94-251-000.  National  Fuel 
Gas  Supply  Corporation 
CAG-4. 

Omitted 
CAG-.-J. 

Docket  No,  TM94-,5-34-()00.  t-jorida  Gas 
Transmission  Company 
CAG-6. 

Docket  No.  RP94-152-001.  Northern 
Border  Pipeline  Company 
CAG-7. 

Docket  Nos.  RP94-24 0-000.  RF94-87-(K)0 
RP94-1 22-000,  RP94-169-000  and 
RP94-195-000,  Natural  Gas  Pipeline 
Compnn\'  of  America 
CAG-8. 

Dot  ket  No.  RP9-;-2,52-000.  Natural  Gas 
Pipeline  Company  of  America 
CAG-9. 

Docket  Nos.  GT93-48-000.  GT94-7-O00 
and  GT94-] 2-000,  Transcontinental  Gas 
Pipe  Line  Corporation 
CAG-10. 

Docket  No.  RP9(>-137-015.  Williston  Basin 
Interstate  Pipeline  Company 
CAG-n. 

Docket  No.  TM90-3-42-(M)9,  Transwestern 
Pipeline  Company 
CAG-1 2. 

Docket  No.  PR93-ll-O0O.  Northern  Illinois 
Gas  Company 
CAG-1 3. 

Omitted 
CAG-14. 

Docket  Nos.  RP90-ai-000,  RPH8-1 94-000 
RP89-1 32-000.  RP91-26-000.  RP91- 
162-000  and  RP92-1 8-000.  El  Pa.so 
Natural  Gas  Company 
CAG-15. 

Docket  Nos.  RP91-161-012.  RP92-;)-006 
RP90-108-019,  RP91-82-O10  and  RS92- 
5-003,  Columbia  Gas  Transmission 
Corporation 
Docket  Nos.  RP91-160-009.  RP92-2-006 
RP9O-107-016  and  RS92-6-003, 
Columbia  Gulf  Transmission  Company 
CAG-1 6.  • 

Docket  No.  RP94-1 2.5-004,  Te.xns  Gas 
Transmission  Corporation 
CAG-17. 

Docket  Nos.  RP94-1 82-001.  RP94- 182-002 
and  TM94-3-31-001.  Arkla  Energy 
Resources  Company 
CAG-1 8. 
Docket  No.  GP94-9-001.  Oklahoma 
Corporation  Commission,  Oil  &  Gas 
Conservation  Division,  Sonnt 
Exploration  Company 
CAG-1 9.  ' 

Docket  No.  MG91-1-O03,  National  Fuel 
Gas  Supply  Corporation 
CAG-20. 


Docket  Nos.  OR92-8-004.  OR93-.i-002. 
OK94-3-O01  and  OR94-4-O01   SFPP 
LP. 
CAG-2 1. 

Docket  No.  AC92-1 43-001.  ARCO  Pipe 
Line  Company 
CACr-22. 

Docket  Nos.  RP91-26-007.  RP91-162-002 
RP92-18-004.  RP88-184-013.  RP8!>- 
132-014  and  RP90-81-006,  El  Paso 
Natural  Gas  Company 
CA(i-23.  " 

Docket  No.  RP91 -20.3-038.  Tennessee  Gas 
Pipeline  Company 
CAG-24. 

Docket  No.  RP94-1 58-001.  Columbia  Gas 
Transmission  Corporation 
CAG-25. 

Do<  ket  Nos.  TA93-1-21-O04  and  TM93-(^ 
21-002.  Columbia  Gas  Transmission 
Corporation 
CAG-26. 

Docket  No.  RP94- 1 61-001,  I'-T  Offshore 
S\stem 
CAG-2  7. 

Docket  No.  I.S92-2.i-O02.  Amot.o  Pipeline 
Company 
CAG-2H. 

Docket  No  RP93-99-001 .  Colorado 
Interstate  Gas  Company 
CAG-29. 

Omitted 
CAG-30. 

On)illed 
CAG-3 1. 

Omitted 
CAG-32. 

Doi  ket  No.  MG94-3-O00.  .Midwest  Gas 
Storage  Company 
CAG-33. 

Docket  No.  MG91-7-OO0.  Ozark  Gas 
Transmission  System 
CAG-34. 

Docket  No.  OR94-5-000.  Gaviota  Terminal 
Company 
CAG-35. 

Dodiet  No.  OR94-8-000.  All  Ameri(  an 
HSpeline  Company 
CAG-36. 

Docket  No  GP94-2-fl00.  Columbia  Gas 
Transmission  Corporation 
CAG-37. 

Omitted 
CAG-38. 

Omitted 
CAG-39. 

Docket  No.  RS92-24-018.  Te>as  Gas 
Transmission  Corporation 
CAG-40. 
Docket  No.  CP92-606-002  Great  Lakes  Gas 
Transmission  Limited  Partnership 
CAG-41. 
.    Docket  No.  CP93-501-001 .  Tennessee  Gas 

Pipeline  Company 
CAG-4  2. 

Docket  Nos.  CP93-.54 1-001  and  000. 
Young  Gas  Storage  Company.  Ltd. 
CAG-4  3. 

Docket  Nos.  CP91-780-004  and  RP92- 
112-002.  Northwest  Pipeline  ' 
Corporation 
CAG-44. 

Docket  No.  CP92-259-003.  Simias 

International  Pipeline.  Inc. 
Docket  Nos.  CP92-336-003  and  CP92- 
383-003.  Northwest  Pipeline 
Corporation 


Docket  Nos.  CP92-247-002  snd  W»3. 
Northwest  Pipeline  Corporation  and 
Washington  Water  Power  Corpoji-tio'-. 
CAG-4  5. 

Docket  No.  CP94-166-001,  Viosta  K.ioll 
Gathering  System 
CAG-46. 

Docket  No.  CP93-5fi.'>-000.  Tfcx&s  t..sl»"r!j 
Transmission  Corooration 
CAG-4  7. 

Docket  No  CP93-607-O00,  CNG 
Transmission  Corporation 
CAG-4  8. 

Omitted 
CAG-49. 

Docket  No.  CP94-lfil-001   Avo««  Njv:.,:;.! 
Gas  Storage 
C^G-50. 

Docket  No.  CP94-7,S-O00.  Kch  G.;Jewi,y 
Pipeline  Company 
CAC^.il. 

Docket  No.  CP93-71 6-000.  H.NG  5;.'!phur 
Mines  Company 
CAG-52. 
Do(  ket  No.  CP94-87-000,  Great  Lakes  G«s 
Transmission  Limited  ParlnprshiD 
CAG-53. 

Doi  ket  No.  CP93-198-000.  B.gSardy  Gas 

Company 
Docket  No'  CP93-200-000.  C^^G 
Transmission  Corporation 
CAG-.54. 

Docket  No.  CP94-146-000,  CNG  Procuc  ing 

Company 
D(K-ket  Nos.  CP93-34O-000  and  CP93- 

596-000.  CNG  Transmission  Corporation 
Doi.ket  No.  CP94-148-000,  CNG 
Transmission  Corporation.  CNG 
Producing  Company  and  Otis  Pf  Iroleum 
Corporation 
Docket  No  RP94-96-000,  CNG 

Transmission  Corporation 
Docket  No.  RP94-1 20-000,  Koih  Gateway 

Pipeline  Company 
Docket  No.  Rl'94-1 64-000,  Trunkiine  Gjis 
Company 
CAG-55. 

Omitted 
CAG-56. 

Docket  No.  CP89-460-010,  Pacific  Gas 
Transmission  Company 
CAG-57. 

Docket  No.  CP94-1 58-000.  Pacific  Gos  .-ncJ 
Electric  Company 
CAG-58. 

Docket  No.  CP93-260-000,  Suncor  Inc., 
PanCanadian  Petroleum  Company  a.id 
Petro-Canada  Hydrocarbons,  Inc  v 
Pacific  Ga  Transmission  Company  and 
Pacific  Gas  and  Electric  Company 
CAG-59.  " 

Docket  Nos.  CP93-261-000  dnd  001. 
Algonquin  Gas  Transmission  Companv 
Hydro  Agenda 
H-1 

Omitted 
M-2. 
Docket  No.  RM93---000,  Chargt-s  and  Fe.-v 
for  Hydroele<;tric-  Project.  Final  Rule 
H-3. 
Omitted 

Electric  Agenda 
E-1. 

Omitted 
E-2. 


Omitted 
E-3. 

Docket  No.  ER92-592-000.  Yankee  Atomic: 
Electric  Company  Order  or  initial 
decision  concerning  unamortized 
investment,  expenses,  and 
detommis.sioning  costs 
E-». 
Omitted 

Oil  and  Gas  Agenda 

/  Pipeline  Rate  Matters 

PR-l. 
Docket  N'os.  RM94-6-000  and 
016.  Standards  of  Conduct  t 
Requirements  for  Transport 


Affiliate  Transactions.  Fina 
//  Restructuring  Matters 

r«-i. 

Reserved 

///  Pipeline  Certificate  Mattfrs 

PC-1. 
Reserved 
Dated:  June  8.  I9f)4 

Lois  D.  Cashell. 

SMTftary- 

IFR  Doc.  94-14379  Filed  6-9-94 

BILLING  CODE  671 7-01 -P 


LEGAL  SERVICES  CORPORATION  BOARD  OF 

DIRECTORS 

Audit  and  Appropriations  Cctnmittee 

Meeting 

TIME  AND  DATE:  The  Legal  Serlices 

Corporation  Board  of  Directo:  s  Audit 

and  Appropriations  Committ  te  will 

meet  on  June  18,  1994.  The  n  eeting  will 

commence  at  9  a.m. 

PLACE:  Washington  Court  Hojel.  525 

New  Jersey  Avenue.  NW..  He  milage 

Room.  Washington,  DC  200of  (202) 

628-2100. 

STATUS  OF  MEETING:  Open. 

MATTERS  TO  BE  CONSIDERED: 

OPEN  SESSION: 

1.  Approval  of  Agenda. 

2.  Approval  of  Minutes  of  May 
Meeting. 

3.  Consideration  and  Review  o 
Expenses  for  Period  Ending  .^p^i 

CONTACT  PERSON  FOR  INFORMATION 
Patricia  Batie  (202)  336-8800 

Upon  request,  meeting  noti 
made  available  in  alternate  fo 
accommodate  visual  and  hea 
impairments. 

Individuals  who  have  a  disibilily  and 
need  an  accommodation  to  at  end  the 
meeting  may  nofifv  Patricia  Sttie  at 
(202) 336-8800. 

Date  Issued:  June  9. 1994 
Pjtricia  D.  Batie. 

Corporate  Secretary. 

jKR  Doc.  94-14372  Filed  6-9-94 


II 


BILLING  CODE  705<M)1-M 

LEGAL  SERVICES  CORPORATION 
DIRECTORS 
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Presidential  Search  Committee  Meeting 
TIME  AND  DATE:  A  meeting  of  the  Legal 
Services  Corporation  Board  of  Directors 
Presidential  Search  Committee  will  be 
held  on  June  16-17. 1994.  The  meeting 
will  commence  at  9:00  a.m.  on  June  16. 
1994.  and  at  8:30  am.  on  June  17. 1994. 
PLACE;  Washington  Court  Hotel.  June 
16lh:  Board  Room  Lounges,  750  First 
Street,  N.W..  Washington,  D.C.  20001 
June  17th;  Montpelier  Room,  (202)  628- 
2100. 

STATUS  OF  MEETING:  Open,  e.xcept  that 
part  of  the  meeting  may  be  closed  on 
both  days  pursuant  to  a  vote,  to  be 
solicited  prior  to  the  meeting,  of  a 
majority  of  the  Board  of  Directors. 
Should  the  aforementioned  majority 
vote  to  close  all  or  a  portion  of  the 
meeting  be  obtained,  the  Committee 
will,  with  its  Advisory  Committee, 
interview  and  consider  applicants  for 
the  position  of  President  of  the 
Corporation.  The  Committee,  with  its 
Advisory  Committee,  will  also  consider 
the  qualifications  of  the  applicants 
interviewed  for  the  position  of  President 
of  the  Corporation,  after  which  the 
Committee  will,  alone,  consider  the 
recommendations  of  its  Advisor)' 
Committee  and  the  qualifications  of  the 
applicants  interviewed  for  the  position 
of  President  of  the  Corporation  and  will 
settle  on  a  recommendation  to  mal^e  to 
the  Board  of  Directors  as  to  selection  of 
a  candidate  for  the  position.  In  addition, 
the  Committee  will  consider  for 
approval  the  minutes  of  the  executive 
session(s)  held  on  March  12.  1994.  April 
14,  1994,  and  May  14,  1994.'  The 
closing  will  be  authorized  by  the 
relevant  sections  of  the  Government  in 
the  Sunshine  Act  (5  U.S.C.  Sections' 
552b(c)(2)and(6)l,andthe 
corresponding  regulation  of  the  Legal 
Services  Corporation  (45  C.F.R.  Section 
1622.5(a)  and  (e)].  The  closing  will  be 
certified  by  the  Corporation's  General 
Counsel  as  authorized  by  the  above- 
cited  provisions  of  law.  A  copy  of  the 
General  Counsel's  certification  will  be 
posted  for  public  inspection  at  the 
Corporatior/s  headquarters,  located  at 
750  First  Street.  N.E.,  Washington,  D.C, 
20002.  in  its  eleventh  floor  reception 
area,  and  will  otherwise  be  available 
upon  request. 

June  16. 1994  Agenda 
MATTERS  TO  BE  CONSIDERED: 
OPEN  SESSION: 

1.  Approval  of  Agenda 


'  .\i  to  the  Conimitlefi's  coisideratinn  and 
approval  of  the  draft  minutes  of  the  e.xecutive 
session(s)  held  on  the  above-noted  dale(sj.  the 
closing  is  authorized  as  noted  in  the  Federal 
Register  nolice(s)  corresponding  to  that/tho.se 
Committee  meutlng's). 


2.  Approval  of  Minutes  of  May  14, 1994 
Meeting. 

CLOSED  SESSION: 

3  Approval  of  Minutes  of  March  12.  1994 
Executive  Session. 

4.  Approval  of  Minutes  of  April  14.  1994 
Executive  Session. 

5.  Approval  of  Minutes  of  May  14. 1994 
E.xecutive  Session. 

6.  Interview  and  Consider.  \Vi:h  Advisory 
Committee,  Applicants  for  the  Position  of 
President  of  the  Corporation. 

OPEN  SESSION: 

8.  Consider  and  Act  on  .Motion  to  Recess 
the  Executive  Session  Until  June  17,  1994.  at 
8:30  a.m. 

June  17. 1994  Agenda 

MATTERS  TO  BE  CONSIDERED: 
CLOSED  SESSION: 

1.  Inter\-ievv  and  Consider,  With  Advisory 
Committee,  Applicants  for  the  Position  of 
President  of  the  Corporation. 

2.  Consider.  With  Advisory  Committee. 
Qualifications  of  Applicants  Interviewed  for 
the  Position  of  President  of  the  Corporation. 

3.  Presidential  Search  Committee's 
Consideration  of  the  Relative  Merits  of 
Applicants  Interviewed  for  the  Position  of 
President  of  the  Corporation  and  Selection  of 
C^ndidate(s)  to  Recommend  to  the  Board  of 
Directors  for  the  Position. 

OPEN  SESSION:  (Resumed) 

4.  Consider  and  Act  on  Other  Business. 

CONTACT  PERSON  FOR  INFORMATION: 
Patricia  D.  Batie,  Executive  Office,  (202) 
336-8800. 

Upon  request,  meeting  notices  will  bo 
made  available  in  alternate  formats  to 
accommodate  visual  and  hearing 
impairments. 

Individuals  who  have  a  disability  and 
need  an  accommodation  to  attend  the 
meeting  may  notify  Patricia  Batie  at 
(202) 336-8800. 

Date  Issued:  June  9. 1994. 
Patricia  O.  Batie. 
Corporate  Secretary. 

(FR  Doc.  94-14374  Filed  6-9-94:  11:23  amj 
BILLING  CODE  70SO-01-M 

LEGAL  SERVICES  CORPORATION  BOARD  OF 
DIRECTORS 

Provision  for  the  Delivery  of  Legal 
Services  Committee  Meeting 
TIME  AND  DATE:  The  Legal  Services 
Corporation  Board  of  Directors 
Provision  for  the  Delivery  of  Legal 
Services  Committee  will  meet  on  June 
18,  1994.  The  meeting  will  commence  at 
9:00  a.m. 

PLACE:  Washington  Court  Hotel,  525 
New  Jersey  Avenue.  NW.,  Ballroom 
West,  Washington,  DC  20001.  (202) 
628-2100. 

STATUS  OF  MEETING:  Open. 


MATTERS  TO  BE  CONSIDERED: 
OPEN  SESSION: 

1.  Approval  of  Agenda. 

2.  Approval  of  Minutes  of  May  13.  1994 
Meeting. 

3.  Report  and  Recommendation  to  the 
Committee  Regarding  Monitoring. 
Evaluation,  and  Support  Functions. 

4.  Report  on  Various  Activities,  Including 
the  Application  to  the  Corporation  for 
National  and  Community  Service  and  the 
Law  School  Clinical  Civil  Legal  Services 
Grants. 

5.  Discussion  of  Issues  Related  to  Program 
Improvement:  Technical  Assistance, 
Training,  and  Support. 

6.  Consider  and  Act  on  Other  Business. 

CONTACT  PERSON  FOR  INFORMATION: 
Patricia  Batie  (202)  336-8800. 

Upon  request,  meeting  notices  will  be 
made  available  in  alternate  formats  to 
accommodate  visual  and  hearing 
impairments. 

Individuals  who  have  a  disability  and 
need  an  accommodation  to  attend  the 
meeting  may  notify  Patricia  Batie  at 
(202)  336-8800. 

Date  Issued:  June  9,  1994. 
Patricia  D.  Batie, 

Corporate  Secretary. 

IFR  Doc.  94-14373  Filed  6-9-94;  11:22  ami 

BILLING  CODE  70SO-01-M 


LEGAL  SERVICES  CORPORATION  BOARD  OF 
DIRECTORS 

Operations  and  Regulations  Committee 
Meeting 

TIME  AND  DATE:  The  Legal  Services 
Corporation  Board  of  Directors 
Operations  and  Regulations  Committee 
will  meet  on  June  19-20,  1994.  The 
meeting  will  commence  at  9:00  a.m.  on 
both  days.  On  June  19,  1994,  it  is 
anticipated  the  substantive  portion  of 
the  open  session  (i.e.,  deliberation  of 
agenda  item  number  5)  will  commence 
at  approximately  10:00  a.m. 
PLACE:  Legal  Services  Corporation,  750 
First  Street,  NE.,  Board  Room, 
Washington.  DC  20002,  (202)  336-8800. 
STATUS  OF  MEETING:  Open,  except  that 
portion  of  the  meeting  may  be  closed 
pursuant  to  a  vote  to  be  solicited  prior 
to  the  meeting,  of  a  majority  of  the 
Board  of  Directors.  Should  the 
aforementioned  majority  vote  to  close 
all  or  a  portion  of  the  meeting  be 
obtained,  the  Committee  will  hear  the 
report  of  the  General  Counsel  on 
litigation  to  which  the  Corporation  is  or 
may  become  a  party.  In  addition,  the 
Committee  will  consider  and  act  on 
internal  personnel  and  operational 
matters  related  to  the  Executive  Office, 
the  Office  of  the  General  Counsel,  the 
Office  of  Administration,  and  the  Office 
of  Human  Resources/Equal 


Opportunity,  the  four  offices  of  the 
Corporation  under  the  Committee's 
purview.  Finally,  the  Committee  will 
consider  for  approval  the  minutes  of  the 
executive  session(s)  held  on  May  13. 
1994.  The  closing  will  be  authorized  by 
the  relevant  sections  of  the  Government 
in  the  Sunshine  Act  [5  U.S.C.  Sections 
552b(c)  (2).  (6),  and  (10).  and  the 
corresponding  regulation  of  the  Legal 
Services  Corporation  [45  C.F.R.  Section 
1622.5  (a),  (e).  and  (h)].i  The  closing 
will  be  certified  by  the  Corporation's 
General  Counsel  as  authorized  by  the 
above-cited  provisions  of  law.  A  copy  of 
the  General  Counsel's  certification  will 
be  posed  for  public  inspection  at  the 
Corporation's  headquarters,  located  at 
750  First  Street,  NE.,  Washington,  DC 
20002,  in  its  eleventh  floor  reception 
area,  and  will  otherwise  be  available 
upon  request. 

June  19, 1994  Agenda 

MATTERS  TO  BE  CONSIDERED 

OPEN  SESSION: 


accommodate  visual  and  hearing 
impairments. 

Individuals  who  have  a  disability  and 
need  an  accommodation  to  attend  the 
meeting  may  notify  Patricia  Batie  at 
(202) 336-8800. 

Date  Issued:  June  9, 1994. 
Patricia  D.  Batie, 

Corporate  Secretary. 

IFR  Doc.  94-14375  Filed  6-9-94;  11:22  am) 

BILLING  CODE  70SO-01-M 


1.  Approval  of  Agenda. 
CLOSED  SESSION: 

2.  Approval  of  Minutes  of  May  13, 1994 
Executive  Session. 

3.  Consider  and  Act  on  General  Counsels 
Report  on  Litigation  to  Which  the 
Corporation  is  or  May  Become  a  Party. 

4.  Consider  and  Act  on  Internal  Personnel 
and  Operational  .Matters. 

OPEN  SESSION:  (Resumed) 

5.  Approval  of  .Minutes  of  May  13.  1994 
Meeting. 

6.  Consideration  of  Update  on  the 
Reauthorization  Legislative  process. 

7.  Possible  Consideration  of  and  Action  on 
Publication  of  Proposed  Revisions  to  Part 
1607  of  the  Corporation's  Regulations  in  the 
Federal  Register  for  Public  Comment. 

8.  Consider  and  Act  on  Proposed  Changes 
to  Part  1608  of  the  Corporation's  Regulations. 

OPEN  SESSION:  (Continued) 

9.  Consider  and  Act  on  Proposed  Changes 
to  Part  1621  of  the  Corporation  s  Regulations. 

10.  Public  Comment. 

June  20,  1994  Agenda 
MATTERS  TO  BE  CONSIDERED: 
OPEN  SESSION: 

1.  Consider  and  ALt  on  Proposed  Changes 
to  Part  1611  of  the  Corporations  Regulations. 

2.  Public  comment. 

3.  Consider  and  Act  on  Other  Business. 

CONTACT  PERSON  FOR  INFORMATION: 
Patricia  Batie  (202)  336-8800. 

Upon  request,  meeting  notices  will  be 
made  available  in  alternate  formats  to 


'  As  10  ihe  Comniillecs  con.sidera;ion  and 
approval  of  Ihe  draft  minutes  of  ihe  e\criili\e 
S(<,sion(s)  held  on  l.he  above-nolod  date(s),  ihp 
ilosing  is  aiiihorizt'd  as  noted  in  the  Federal 
Register  nolir p(s)  cor;e.<,pond)ng  to  Ihal/lhosc 
tommillee  n.Frlin>;|.s). 


LEGAL  SERVICES  CORPORATION  BOARD  OF 
DIRECTORS 

TIME  AND  DATE:  The  Legal  Services 
Corporation  Board  of  Directors  will 
meet  on  June  18,  1994.  The  meeting  will 
commence  at  8:00  a.m.^ 

PLACE:  Washington  Court  Hotel,  525 
New  Jersey  Avenue,  NW.,  Ballroom 
West,  Washington,  DC  20001,  (202) 
628-2100. 

STATUS  OF  MEETING:  Open,  except  that  a 
portion  of  the  meeting  may  be  closed 
pursuant  to  a  vote  of  a  majority  of  the 
Board  of  Directors  to  hold  an  executive 
session.  At  the  closed  session,  in 
accordance  with  the  aforementioned 
vote,  the  Board  will  receive  the 
recommendation  of  its  Presidential 
Search  Committee  regarding  selection  of 
an  applicant  for  the  position  of 
President  of  the  Corporation,  and  may 
settle  on  an  applicant  to  fill  that 
position.  The  Board  will  also  consider 
and  vote  to  approve  draft  minutes  of 
executive  sessions  held  on  November  8, 
1993;  December  6,  1993;  April  15,  1994; 
and  May  13,  1994.  Further,  the  Board 
will  consult  with  the  Inspector  General 
on  internal  personnel,  operational  and 
investigative  matters.  The  Board  will 
also  consult  with  the  President  on 
internal  personnel  and  operational 
matters.  Finally,  the  Board  will 
deliberate  regarding  internal  person;;!?) 
and  operational  matters.  The  closing 
will  be  authorized  by  the  relevant 
sections  of  the  Government  in  the 
Sunshine  Act  [5  U.S.C.  Sections  552b(( ) 
(2)  (5),  (6)  and  (7)1.  and  the 
corresponding  regulation  of  the  Legal 
Services  Corporation  |45  CFR  SetHon 
1622  5  (a),  (d).  (e).  and  (D).  The  closing 
will  be  certified  by  the  Corporations 
General  Counsel  as  authorized  by  the 
above-cited  provisions  of  law.  A  copv  of 
the  General  Counsel's  certification  will 
be  posted  for  public  inspection  at  the 
Corporation's  headquarters,  located  at 


-  Noll.'  thai  till!  Board  will  convene  rtl  b:  JO.,.n. 
t..-icfly  in  open  si'.-ision.  bul  primarily  in  iloM-d 
.>.fSsion  iinlil  approximaleiy  9:00  a.m..  a!  wh.i^, 
livne  iho  Board  will  rer.es.s  ?he  metlirij;  i,,-!l.l 
^pproximalfly  1 100  a.m.  the  same  norr-inF-  T.'.i 
t:ief  recess  will  be  taken  to  permil  Iwo  of  ir,i- 
Ei^'ird's  .sl.iiidin;;  l0^m)i:Il'l•^  to  .-iiw-!. 
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on.  DC 
eception 
vailable 


750  First  Street.  NE.,  Washijigt 
20002,  in  its  eleventh  floor 
area,  and  will  otherwise  be 
upon  request. 

MATTERS  TO  BE  CONSIDERED: 

OPEN  SESSION: 

1.  Approval  of  Agenda. 
CLOSED  SESSION: 

2.  Receive  and  Consider  the  Ileport  of  the 
Presidential  Search  Committee. 

OPEN  SESSION:  (Resumed) 

rtes 


idential 
Select  a 
tolRecess 
'  13.  1994 
eports. 

May  30- 


(  n 


3.  Receive  the  Report  of  the 
Search  Committee. 

4.  Consideration  of  Motion  to 
President  of  the  Corporation. 

5.  Consideration  of  Motion 
Meeting  Until  11:00  a.m. 

6.  Approval  of  Minutes  of  Ma 
Meeting. 

7.  Chairman's  and  Members' 

8.  President's  Report. 

9.  RatiHcation  of  Vote  Taken 
31. 1994.  Approving  the  Managimenl 
Response  to  the  Inspector  Geneipl's 
Semiannual  Repwrt  to  Congress 
Ending  March  31.  1994. 

10.  Consideration  of  Issues  Re 
Allocation  and  Distribution  of 
Corporation's  Fiscal  Year  1995 
Appropriation. 

11.  Consider  and  Act  on  Propised 
to  the  Corporation's  Bylaws 

12.  Consider  and  Act  on  Operlt 
Regulations  Committee  Report 

13.  Consider  and  Act  on  Provi 
Delivery  of  Legal  Senices  Comn 

14.  Consider  and  Act  on  Audi 
Appropriations  Committee  Repc  rt 

15.  Inspector  General's  Report 

CLOSED  session: 

16.  Consider  and  Act  on  Draft  Minutes  of 
the  Novembers,  1993  Executive  Session. 


•tl 


ngs 


or  the  Period 

ated  to  the 
e 


Changes 

ions  and 

ion  for  the 
ittee  Report, 
and 


17.  Consider  and  Act  on  Draft  Minutes  of 
the  December  6, 1993  Executive  Session. 

18.  Consider  and  Act  on  Draft  Minutes  of 
the  April  16. 1994  Executive  Session. 

19.  Consider  and  Act  on  Draft  Minutes  of 
the  May  13, 1994  Executive  Session. 

20.  Consultation  by  Board  with  the 
President  on  Internal  Personnel  and 
Operational  Matters. 

a.  Consideration  of  the  Inspector  General's 
Access  to  Corporation  Documents. 

21.  Consider  and  Act  on  Internal  Personnel 
and  Operational  Matters. 

22.  Consultation  by  Board  with  the 
Inspector  General  on  Internal  Personnel, 
Operational  and  Investigative  Matters. 

a.  Briefing  on  the  Status  of  the  Internal 
Investigation  Requested  by  the  Board. 

OPEN  SESSION;  (Resumed) 

23.  Public  Comment. 

24.  Consider  and  Act  on  Other  Business. 

CONTACT  PERSON  FOR  INFORMATION: 
Patricia  Batie.  (202)  336-8800. 

Upon  request,  meeting  notices  will  be 
made  available  in  alternate  formats  to 
accommodate  visual  and  hearing 
impairments. 

Individuals  who  have  a  disability  and 
need  an  accommodation  to  attend  the 
m.eeting  may  notify  Patricia  Batie  at 
(202)  336-8800. 

Date  Issued:  June  9. 1994. 
Patricia  D.  Batie, 

Corporate  Secretary. 

|FR  Doc.  94-14376  Filed  6-9-94;  11:22  am] 

BILLING  CODE  705<M)1-M 

OVERSEAS  PRIVATE  INVESTMENT 
CORPORATION 

Board  of  Directors  Meeting 


TIME  AND  DATE:  Tuesday,  June  21, 1994, 
1:00  P.M.  (Open  Portion),  1:30  p.m. 
(Closed  Portion). 

PLACE:  Office  of  the  Corporation, 
Twelfth  Floor  Board  Room,  1100  New 
York  Avenue,  N.W.,  Washington,  D.C. 
STATUS:  Meeting  Open  to  the  Public 
from  1:00  p.m.  to  1:30  p.m.  Closed 
portion  will  commence  at  1:30  p.m., 
(approx.) 

MATTERS  TO  BE  CONSIDERED: 

1.  F^resident's  Report. 

2.  Approval  of  3/22/94  Minutes  (Open 
Portion). 

3.  Meeting  schedule  through  December 
1994. 

FURTHER  MATTERS  TO  BE  CONSIDERED: 
(Closed  to  the  Public  1:30  p.m.) 

1.  Finance  Project  in  Russia. 

2.  Insurance  Project  in  Russia. 

3.  Insurance  Project  in  Russia. 

4.  Insurance  Project  in  Russia. 

5.  Finance  and  Insurance  Joint  Project  in 
India. 

6.  Insurance  Project  in  Indonesia. 

7.  Insurance  Project  in  Philippines. 

8.  Finance  Project  in  Argentina. 

9.  Insurance  Project  in  Argentina. 

10.  Insurance  Project  in  Venezuela. 

11.  Pending  Major  Projects. 

12.  Approval  of  the  3/22/94  Minutes 
(Closed  Portion). 

CONTACT  PERSON  FOR  INFORMATION: 
Information  on  the  meeting  may  be 
obtained  from  the  Corporate  Secretary  at 
(202) 336-8403. 

Dated:  June  9.  1994. 
Anne  H.  Smart, 

OPIC  Corporate  Secretary. 

|FR  Doc.  94-14460  Filed  6-9-94;  3:29  p.m.) 

BILLING  CODE  3210-01-M 


Corrections 


30389 


This  section  of  the  FEDERAL  REGISTER 
contains  editorial  corrections  of  previously 
published  F-esidential,  Rule,  Proposed  Rule, 
and  Notice  docurrents.  These  corrections  are 
prepared  r>/  the  Office  of  the  Federal 
Register.  Aoercy  prepared  correct'ons  ere 
issued  as  signed  docu'Dents  and  appear  in 
the  appfopr;£te  document  categoiies 
eisewhe'e  in  l^e  issue. 


DEPARTMENT  OF  COMMEPiCE 

Nationas  Oceanic  and  Atmoaphsric 
Administration 

60  CFR  Part  641 

[Docket  No.  940-533-4136;  ID.  041994B] 

Reef  Fish  Fishery  cf  the  Gulf  of  Mexico 

Correction 

In  proposed  rulo  dorumont  94-12832 
beginning  on  page  27258  in  the  issue  of 
Thursday,  May  26,  1994,  make  the 
iblloWing  correction: 

On  page  27258,  in  the  second  column, 
under  DATES,  in  the  second  hne,  "July 
11.  1994"  should  read  "July  7, 1994". 

BILLING  CODE  15C5-01-0 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 
4?  CFR  Part  412 

r:n a-  >.334 

IM'^c.vi  r.-cnrsm;  Chsr.ges  to  tho 
Requiremertt  for  Annual  Physician 
Acknoy.sedPOTie'it  of  Prsyslcian 
Attestason  ResponsstilitiKs 

(^oi  ii'cHon 

hi  rul(;  document  ■J4-r):}15  !>r;.'i!5,>it;j. 
on  page  1 1000  in  the  iysue  nf 
V'edncsday,  Marcli  9,  1994.  i.iak*;  tho 
following  corrcriions: 

(1)  On  page  11000,  in  the  first 
column,  under  DATES,  in  fho  secnnd  lino 
"April  18, 1994"  shoultl  read  "Ai)ril  8 
1994". 

(2)  On  the  same  pag»\  in  the  sercond 
column,  under  ADDRESSES,  in  the  first 
lino  "Room  309-,"  should  road  "Kuoru 
309-(;,". 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Social  Security  Administration 

20  CFR  Part  404 

[Regulation  No.  4] 
R!N  056O-AA99 

Revised  Medical  Criteria  for 
Determination  of  Disability, 
Cardiovascular  System 

Correction 

In  ru!o  documunl  94-2344  beginning 
on  page  6468  in  the  issup  of  Thursday. 
February  10.  1094,  make  the  following 
cori-ection: 

.  Appendix  1  to  subpart  P    [Corrected] 

On  part;  G497,  in  the  S'.jc^.rd  coiardn, 
in  App'hidix  1  to  subpart  i',  item  .">,  in 
the  l,->>f  line,  "Fehruarv  10,  19C4" 
sboul.l  road  "F;bn:ary  10.  19r;8". 

B!Li  >;G  CCDE  :505-C1-D 
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(3)  On  page  11001,  in  the  first 
column,  in  the  .second  full  paragraph,  in 
the  penultimate  line  insert  "denial" 
betwonn  "is.>ue"  and  "determinations". 

(4)  On  paga  1 1 002.  in  the  llrst 
column,  in  die  penultimate  bulleted 
paiagriph,  in  the  fifth  line  "a"  should 
u'Mi  "at". 

(.:)  On  the  same  page,  in  the  third 
coiiunn: 

(a)  Li  the  first  paragraph,  five  lines 
from  the  bottom  "review  of  should 
road  "review  to '. 

Co)  In  the  third  paragraph,  six  lines 
from  the  bottom  "FfL\"  .should  read 
"RFA". 

BILLING  CODE  15C5-01  D 


de:v-.rtm:?nt  cf  labor 

Occupational  Safety  and  Hea'th 

Admirt'stration 

29  C.'R  Parts  1S10, 1917.  and  1518 
[Docket  Ho.  S-025] 

Lcpgshoring  and  Marine  Tormina's 

Cmrvctiun 

In  prriposed  rule  document  94-13().'i8 
beginning  on  page  285!)4  in  the  is.su-  of 


Thursday,  June  2,  1994  make  the 
following  corrections: 

1.  On  page  28642,  in  the  second 
column,  in  the  third  fall  paragraph: 

a.  In  the  fifth  line,  "Septomber  30, 
1994"  should  read  "Si;p!cmbor  20, 
1094". 

b.  Beginning  in  the  sixth  line, 
"Octo!x:r  31. 1934"  should  read 
"Oi:tobnrl9.  1994". 

c.  Beginning  in  the  seventh  line, 
"November  29, 1994"  should  read  "July 
11.1904". 

2.  On  the  same  page,  in  the  same 
column,  in  tlie  fourth  full  paragraph, 
beginning  in  the  third  line.  "August  31, 
1994"  should  n^ad  "Ai:gu.>t  24, 1994". 

BILUNG  CODE  1505-01-0 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 
33  CFR  Part  165 
[CGD09-94-005] 

Safety  and  Security  Zone,  Lake 
Michigan  -  Chicago  Harbor  -  Bumham 
Park  Harbor 

Correction 

In  proposed  rule  document  94-13090 
!>eginning  on  page  27.515  in  the  issue  of 
Friday,  May  27,  1994.  the  doc  ket 
number  should  rend  as  si;!  forth  above. 

BILL:!^  COOE  t505-01-D 


DEPARTVENT  OF  TR  Ar^SPORTATlON 

Coast  Guard 

33  CFR  Part  165 

[COTP  Jscksonvitir  93-115}] 

Soourity  Zo.ne  R^.!g'j«3*'0r-T3;  Nava!  Air 
Station,  Jackso.iviuf ,  PL 

Covrrrtion 

In  pn;j;cisi'd  rule  il-ic  uini  nl  94-1)977, 
beginning  on  page  2(;15.j  in  the  issue  of 
Thursday.  May  19.  1994,  in  the  third 
column  in  DATES:,  insert  "Comments 
must  b';  u\(x>\\{i\  on  dr  iiefure  "  aflt-r  the 
colon. 

BILLING  CODE  1505^)1-0 
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Part  II 


Department  of 
Transportation 

Federal  Highway  Admfnistratlon 


23  CFR  Parts  657  and  658 
Truck  Size  and  Weight;  Restrictions  on 
Longer  Combination  Vehicles  and 
Vehicles  With  Two  or  P/ore  Cargo- 
Carrying  Units;  Final  Rule 


iiVi^Z  Federal  Rr<;i  ter  /  V^ol.  5^).  No.   Ill  /  Muiuiav,  h'.r.f  J, 5.   l<);i4  /  K 


DEPARTMENT  OF  TRANSF  ORTATION 
Fsdera!  Highway  Administi  ation 

23  CFR  Parts  657  and  658 

fFHWA  Docket  Nos.  90-9  and  !  2-15) 
PIN  2125-AC30 


rJctions  on 
sand 
Ca'go- 


it?  > 


r  I 


« 


Truck  Stze  and  "Weight;  Re 
Longef  CoTTibination  Vehic 
Veh:c38S  With  Two  or  More 
Carrying  Units 

AOchCY:  FtidtTcf  H(y';v\.iv 
A.-tfiut!Jstra!ior.  {FiiWAj.  IK 
ACnON:  Final  rule. 

S-WMASy;  The  !n?»'r:nu(ini  S; 
Tr.r,-r)crfi*ion  E'7ii;it'n(  y  At  \ 
■.i-jTt\]  rvstruits  thf>  optT.ifii 
i  vLtthini'ion  v-.hit  uc>  (I.CV  '< 
f  •  :».>r?f;\f?>  U"j:hu;.y  Sy-.»ein  n 
;xr  rriorr:;.:!  n<^!ot  Vthi'ilp  (( 
rirnbi.iitior.-J  '.vith  {wo  or  v.: 
!:  irryios^  units  on  rh«  Nutioa 
:  Nr»)  to  thfcr  ivpos  of  vl'hi^.!^-s 
,j:  hr'f^jre  Jun^"  I.  lOMl,  suh 
whjtBver  Staf"  re^tiicio.is  v 
yrVt.t  on  Ikir  date.  Tht-  ISTK 
JM-lud^s  spec-a!  variiim  i-s  ti 
I  d-i?fi  for  Alaska.  Ohio.  n:icl 
/Vs  required  by  the  IS TKA  -in 
uibrrnafion  provided  by  the 
i.-'-diAtry.  a»d  the  puidic.  tt\f 
lists  applicable  lin'.itotiucs  b 
v^hicie  rombinction.  by  Strit 
on  |uf;e  I,  1991.  and  does  no 
rr.-srri(;t  the  operation  of  any 
Lnvtu!  operation  on  or  befor 
r»0l.  This  n.:le  also  establish 
hir  S-ati?'*  to  make  minor  ndji 
?!"i;  list  ofli.T.itatiuns;  dtfi';e, 
ri\-.'tfs,  siith  as  "nondi  visible 
■birvt'mge  container."  and  "i 
vr-fticie;  makes  terhnical  aint 
ktiir  list  oi  fcderaily-desiuiint 
fUt  NN';  and  jnakr^  other  nii: 
?o(i.»tiforn;  eitisJir!"  re^idaMo 

!stc:a. 

=F?ECriV£OAT£;  (■..iv   1?.  lO'l 
?Ofl  Fli>!THcq  INFORMATION 
rho.-u^s  Klini.A.  Oftu  e  o!  M(. 
ii'rbr:;i.iti;-:!  M:T'.C(ge:'it?n!.  ot 
i  J I  i  or  Mr.  r.h.Kies  Mtdolf-n 
J'lf-Chi.-t  Cijun.'*!.  at  [HiSi  'i( 
i'">i^-.i\  Hiyhivay  Ariniiiiistr.; 
[^•jiirtni er.t  ot Traiisportatiu: 
Sr-.e(!th  Street  S\V.,  Wnshinv 
jr>H',).  Orf;::e  hours  are  froi:' 
If.  4:l=i  p.n;  ,  et..  Mono  v  ihr 
frirf'V.  Hxcepf  le^n!  Tedcroi  t 
S.'?PLeM=NTABY  iNrOflWATION: 
i')U  •.'.,:  th.;  ISTK  A  (Pub  I..  U 
Sr  (I.  V)14.  ltr)l.(.odi!i'd  i?  1 
rj-'(.ril  rfiiiiia'd  Statfs.  with;  •■  fiO  day-; 
nt  th'!  d.Uir  of  tJfiact.T.fntrto  s  i!>ant  Im 
thh  Sf<;r».'tary  of  Transporfatit  n  for 
|.i.'bli(uifion  k.  M:*>  Frd.-ral  R«  s^isJiT  i'l 
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and  Kt'guiatiutis 


■'.II.*- 
of  tl'il 
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final  rnir' 

specific 
.  in  effer' 
further 
;!hi<:le  in 
June  I. 
s  criteria 
-JinH.nts  to 
c^-rtain 
lond," 

i\i-i.ui)f" 
ncbtients  to 

routes  on 
or  ch  a  njjes 
!•>  to  the 
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COjiTACT:  Mr. 
■r»r  Carrier 

OttH  (•  of 

'".-i'tr.4, 

ion. 

.  ;o() 

Oil.  DC 

4".  a.ii!. 
)l';^h 
oiiti.iVS. 

S-ction 
1-1A>.).  !<»-, 
:  V  S.C. 


days  lherj*af!er  a  complete  list  of  ( I)  all 
operations  of  LCVs  \ie'u\\i  coiidncted  k 
of  lune  1.  1991:  (2)  State  laws, 
remdations.  and  any  other  limitations 
and  conditions,  incliidin^  roulini;- 
spe{.:n(;  and  configuration-specific 
desij^rjations  governing  the  operation  of 
f.CVs;  and  (3J  a  copy  of  such  ia-.vs. 
r.-^iliitions,  limitations,  a.nd  condition-:. 
An  LCV  is  defined  in  the  IS  TEA  as  any 
(  o;!;bi::ati'in  of  a  triick  tractor  and  two 
or  n'ore  trailers  or  seinitrailers  which 
oper  i-es  r,n  the  Into.'-state  .Sy«lt.'m  at  a 
grcss  v.^hit.lt:  ■.vcit-ht  ^rchtfr  th-i.i  hfl.uO-') 
p'H.nds. 

S»f!'i!frlv .  sectioii  AUDf,  uf  ;h:'  ISTF.X 
{-J^t  b'.S.C.'app.  2311(1))  rpq-iirt'd  the 
Si;:its  to  submit  a  co:nu!i;!y  list  of  Stac-; 
l:n;=;i;i  liniitationsappIicabiH  to  CMV 
combinations  uirh  two  or  more  c.jr;40- 
carryini;  units  in  effect  on  or  b«'fore  />■,!' •? 
I,  I'Ol.  This  section  prohibits  States 
from  aiiov.in;.^  the  operntion  (bv  statute, 
r- .;iii.::lioM.  permit,  or  other  r.iean>-:)  of 
CMV"''i  with  (.a^go-t:<'1^ryin^  ci.it  len.tjths 
tr:  .'  eyeed  the  leni^-h.  by  sp»:cifit: 
crdi^'urarion,  alioued  cr.d  in  a(.tui]. 
I  v.'f-d  operation  on  a  regular  ur  pwriodii: 
b.:sis  (including  civitifuiinti  stiasonal 
operation)  on  the  NN  in  tlc.t  Sr.ite  on  or 
bifort.-  Ju/;e  1.  1001.  The  N'N  is  debm-l 
in  Z'i  CFR  BfjH.o.  and  ii<<:ludes  rb« 
I.-.terstate  System,  with  minor 
f  xct^ptions.  end  selected  non-Interstate 
ro'.'.te^.  The  (ion-Interstate  NN  highwas  s 
nrf  iistfd  in  appendix  A  fo  pait  B'j^.  ^ 

S'fCtions  1023  and  4()')f)  provide  th.J 
no  statute  or  re^^ularion  shall  be 
iiu.iuded  on  the  list  submitted  by  a  Stah; 
or  published  by  the  Sw:retar>  merely  o;» 
the  g.-ounds  that  it  acthorizod.  or  could 
hu^e  aiithorizyd,  by  permit  or  otherujsi". 
the  o[.erat;on  of  LCV  or  CMV 
co.T.hinatior.s  not  in  .u.tucl  ope.'-aiioi;  on 
a  rejiular  or  jieriodic  bnsis  nv  or  b*>for-' 
lune  1.  1901. 

States  may  conticue  to  i.ssue  spt-t  ia! 
pt;.-fnits.  in  accordance  with  ap])iicab'e 
St.:?e  laws,  for  thosf  vehicles  ar.d  Joids 
vvh!;:h  cannot  be  e.isily  disnu-ntled  or 
divitivd.  A  definition  of  such 
nondivisibie  loads  is  included  in  *^:\< 
\l-u:\  riih-. 

The  ISTJ"  \  ir.ciiidod  tl-.r*.--  n.irroiv 
t.xc:p>io;vs  to  the  Ir.ne  1.  K'-U.  h^-'jzt; 
date.  Wyoming  would  hi.vc  been  abl-!  *'< 
allow  tfie  operation  of  .idilitional 
vehicle  configurations  no?  in  actual 
opt  r:.ti(in  on  June  1,  l<)f3!.  provid-d 
thjvy  were  authorized  liy  State  law  nut 
Kitet-  thn.'i  November  3.  1 092.  T.'o 
a.kliiional  vehicles  were  aiitiiori/ed. 
Iiovvc'ver.  and  accordinglv  i:i)  addition  I 
vt'hicies  are  included  in  appendix  C 
o.t  r  iho.st;  listed  in  thf  previtnH  two 
r.d»:  nakiugson  this  i.ssue, 

Ohio  may  allow  I.CV's  with  thrrrsr 
1  trgo-.-.arrying  units  of  28..'">  h-ttl  »!ai  h 
(.•«>r  in<:!t!ding  th»>  fruik  Cji.t-i,)  [.<,»  irs 


actual  operation  on  June  1,  1991.  to  lie 
operated  within  its  boundnri,  -.  on  the  1- 
nnle  segment  of  Ohio  State  Route  7 
\.\hi(  h  begins  at.  and  extends  south  of. 
Exit  in  on  the  Ohio  Turnpike.  Alaska 
oKTy  continue  to  allow  tise  operation  of 
CMVs  which  were  not  in  actu.d 
operation  on  June  1.  1991,  but  whii  h 
v\ere  in  actual  operation  pnor  to  J^.'.v  »i. 
1991. 

A  prf!imin;!ry  lis'  of  the  iafi.-rni.itiuu 
prov  ided  by  the  Stales  in  re^noe.se  h> 
.set:tions  lOi'J  and  490r.  was  (•ubii^he  I 
in  tfie  Federal  Register  as  a  notice  of 
proposed  rulemaking  (N'PRM)  nv  Mir.  h 
20.  1992  (57  PR  aootj).  A  st-i  ond 
p-o;io>i'd  list  of  vuhii  k-s  an-d 
restrictions,  inc!udin.g<;o-rf'.tions. 
cl-irilicaiions.  and  .ulditioiUil  inatr^r:  d 
subaiiaed  to  the  docket  in  nsponse  nj 
the  NPRM  was  pu.blist'vd  as  a 
s!ipp!emi.;!t,-l  noti<;e  0!  propus-d 
ru1i;.'nskin'4  (SN;'ivM)  on  February  J'>. 
1993  (.'.a  FR  114:)0).  lit  the  TsPRM  She 
iid'orniatioa  provided  by  the.Sr.ites  wis 
organized  into  apprndices  C  and  D  to 
par!  F.r.H;  in  th.e  SN'PRM  ti.at  intortr.ation 
was  combined  into  a  .single  list  of 
veh.!<:its  and  restrictions  and  prv^ee.tel 
as  a  new  appetidi.x  C.  Th.e  fo;  ii.at  ot  th.- 
SNPRM  has  been  retained  for  the  fin.'l 
rule. 

In  response  to  publication  of  (he 
.S\TRM.  154  sets  of  (omnients  wcat 
received  from  130  separate  entities. 'ih" 
vast  majority  of  those  con:ments  deal 
V.  ith  .specifics  on  the  infornudinn 
published  in  the  SNPRM,  and  they  will 
bediscus.sed  under  individual  topical 
headings.  Four  of  the  co.ninenters, 
b.O'.vevtr,  the  Anieri(.an  Trucki'u^ 
Associations.  Inc.  (ATA),  the  Wyoiain-^ 
Trui:king  Association.  Inc.  (VVTA).  the 
Alaska  IX,partment  of  Transportation 
Z'xd  Publii:  Fa'.ilities.  and  the  Citizens 
for  Reliable  And  Safe  Highways 
(CRASH),  provided  conHne.ifs 
concerning  the  ruleniaking  ;n  general, 
and  tiie  philosophy  used  by  ti-e  FHVV.\ 
in  presenting  the  information.  ni>  s  ; 
pa-ticiilar  conunents  provide  an 
opjiortu.'iity  forttse  Fi(VV.-\  to  evj.l.'in  in 
.:'Ppro-»:h. 

The  ISTCA  siit>cIdros  that  ::-•  ■Jiad 
list"  of  I.CV  operational  requirt.iaeats 
fore.ich  State  b"  pul.'lished  in  the 
Federal  Register  not  later  than  18!)  dav-. 
::f'rr  t'uv  date  of  enactment.  That  date 
uas  June  l.S.  1992.T}ie  lead  comment 
by  };;e  CPJ^Si^l  in  its  do(  ke'  s'thmissior; 
wdi.  that  piddication  of  »he  finil  list  bs 
(he  FHVV.'\  »vas  "long  ovi  "-due."  Ttte 
CRASfi  contertds  that  since  the  Itteze 
tioes  not  take  etfect  u!itil  the  Se:. rotary 
P';b!ishes  die  Hnal  list,  the  FIUVA's 
del  >.y  in  publication  has  prevented  th- 
1  iw  from  takitig  eife(.t.  This  in  turn 
means  that  LCVs  may  today  Im; 
oiier:;'it!gon  highways  frtim  vAihl-. 
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Congress  intended  they  be  barred.  It 
concludes  this  comment  by  stating  that 
the  review  and  correction  process 
included  with  the  final  rule  can  be  used 
to  make  corrections  after  publication  of 
the  rule. 

As  the  FHWA  stated  in  the 
Supplementary  Information  section  of 
the  SNPRM,  the  content  of  the  States' 
original  responses  to  the  ISTEA  request 
for  LCV  operational  information  covered 
the  full  range  of  what  could  be  supplied, 
both  in  terms  of  items  covered  and 
volume  of  material.  The  diversity  of  the 
contents  of  the  responses  was  so  great 
that  the  FHWA  determined  that  before 
any  list  could  be  finalized,  increa.sed 
uniformity  both  in  terms  of  items 
covered  and  the  type  of  information 
would  be  necessary.  Thus,  despite  the 
likelihood  that  the  statutory  due  date  for 
a  final  rule  might  be  mis.sed,  the  FHWA 
determined  that  it  was  in  the  public's 
interest  to  publish  a  SNPRM  soliciting 
further  public  comment  on  revisions  to 
the  initial  list.  The  FHWA  considered 
publishing  a  "final  list"  without  this 
additional  public  procedure,  but 
believed  that  the  list  published  at  that 
stage  would  have  required  numerous 
subsequent  changes.  We  believe  that  the 
intent  of  Congress  in  including  a 
correction  process  was  to  take  care  of 
relatively  minor  single-issue  situations 
which  may  be  discovered  after 
publication  of  this  final  rule,  not  to 
make  wholesale  changes  in  a  State's 
submission  without  good  cause. 

The  WTA  expressed  concern  thai  the 
interpretations  used  by  the  FHWA  in 
developing  this  rule  have  involved 
many  combination  vehicles  that,  until 
pas.sage  of  the  ISTEA.  were  not 
con.sidered  by  anyone  to  be  LCV's.  In  a 
similar  vein,  Alaska  commented  that  the 
SNPRM  "seeks  to  significantly  e.xpand 
the  ISTEA  legislation  and,  we  believe, 
severely  constrains  the  states'  abilities 
to  legitimately  regulate  commercial 
traffic  within  each  state." 

This  final  rule  implements  two 
similar,  yet  separate  provisions  of  the 
ISTEA.  Section  1023,  as  discussed 
earlier,  involves  LCV's  and  includes  an 
LCV  definition.  The  scope  of  vehicle 
combinations  covered  by  this  section  is 
narrow.  The  definition  requires  that  an 
LCV  combination  include  a  truck 
tractor,  which  by  previous  congressional 
action  (section  411(f),  Surface 
Transportation  Assistance  Act  (STAA) 
of  1982)  is  defined  as  a  noncargo- 
carrying  power  unit  and  two  or  more 
trailers  or  semitrailers.  The  combination 
must  operate  on  the  Interstate  System, 
and  its  gross  vehicle  weight  must  be  in 
excess  of  80,000  pounds.  The  vehicles 
listed  in  appendix  C  as  a  result  of  this 
statutory  definition  include  only  what 


might  best  be  described  as  the 
"traditional"  LCV's,  that  is,  the  "Rocky 
Mountain"  and  "Turnpike"  Doubles 
and  the  "Triple."  Under  the  definition 
of  LCV  provided  by  the  ISTEA,  it  is  true 
that  the  State  of  Alaska  has  no  LCV's 
because  it  has  no  Interstate  System 
mileage  in  the  sense  used  in  the  ISTEA; 
that  is,  Alaska  does  not  have  Interstate 
System  mileage  designated  under  23 
U.S.C.  103(e),  139(a),  or  13q(b). 
Accordingly,  all  references  to  LCV's  for 
Alaska  have  been  deleted  from  this  final 
rule. 

Alaska  does,  however,  have  mileage 
that  is  part  of  the  NN.  Section  4006  of 
the  ISTEA  requires  the  FHWA  to 
include  in  the  final  list  "any 
commercial  motor  vehicle  combination 
*   *   *  with  2  or  more  cargo  carrying 
units."  A  "cargo-carrying  unit"  is 
defined  as  "any  portion  of  a  commercial 
motor  vehicle  combination  *   *   *  used 
for  carrying  cargo,  including  a  trailer, 
semitrailer,  or  the  cargo  carrying  section 
of  a  single  unit  truck."  While  section 
1023  is  relatively  narrow  in  scope, 
section  4006  has  very  widespread 
applicability.  If,  as  the  WTA  contends, 
vehicles  not  previously  considered  to  be 
LCV's  are  covered  by  this  final  rule,  it 
is  because  of  section  4006.  This  section 
is  also  the  rea.son  that  vehicles  are  listed 
in  appendix  C  for  Alaska.  Thus,  vehicles 
not  previously  considered  LCV's  are 
included  in  this  final  rule,  because  the 
statute  applies  to  more  than  just  LCV's. 
The  ATA  expressed  concern  that  the 
FHWA's  attempt  to  organize  the 
vehicles  subject  to  the  freeze  into  four 
basic  categories  requires  the  FHWA  to 
go  beyond  the  role  established  for  it  in 
the  ISTEA.  The  ATA  contends  that  the 
ISTEA  limits  the  role  of  the  Secretary  to 
reviewing  for  accuracy  and  publishing 
State  information  and  that  the 
categorization  made  by  the  FHWA 
involves  the  interpretation  of  State  laws 
and  regulations.  Similarly.  Alaska 
commented  that  the  nomenclature  used 
in  designating  the  four  basic  categories 
"is  not  universally  acceptable."  The 
categories  used  in  appendix  C,  as 
included  in  the  SNPRM,  were  (1)  Rocky 
Mountain  Doubles,  (2)  Turnpike 
Doubles,  (3)  Triples,  and  (4)  Other. 
These  names  were  chosen  in  an  attempt 
to  describe  the  vehicles  covered  by  the 
freeze  in  terms  commonly  used  in  the 
trucking  industry.  Since  there  is  no 
industry-wide  or  statutory  definition  for 
categories  1.  2,  or  3.  a  degree  of 
confusion  remained  as  to  just  what 
vehicle  combinations  were  covered, 
especially  by  categories  1  and  2. 

The  ISTEA  required  the  FHWA  to  list 
vehicles  by  "configuration  tvpe" 
(section  1023)  or  "specific 
configuration"  (section  4006).  In 


creating  the  basic  configuration 
categories  used  in  the  NPRM  and 
SNPRM.  the  FHWA  believed  it  had  lo  go 
beyond  just  publishing  State-submitted 
information.  For  example,  many  States 
do  not  differentiate  between  a  "Rocky 
Mountain"  and  "Turnpike"  Double  in 
the  statutes  or  regulations  which 
authorize  their  operation.  Typically, 
these  States  allow  a  truck  tractor- 
semitrailer-trailer,  or  a  truck  tractor  and 
two  trailing  units  where  each  trailing 
unit  can  be  up  to  some  maximum 
length.  Interpretations  were  required  lo 
develop  the  maximum  parameters  that 
would  apply  if  the  State  did 
differentiate  by  vehicle  type. 

The  FHWA  has  re-examined  the 
meaning  of  "configuration."  however, 
and  determined  that  there  is  no 
statutory  requirement  to  classify  vehicle 
combinations  according  lo  industry 
usage. 

In  order  to  reduce  confusion  and 
simplify  tte  description  of  vehicles 
covered  by  the  freeze,  the  vehicles 
described  in  appendix  C  of  this  final 
rule  have  therefore  been  regrouped  into 
three  categories:  (1)  Truck  tractor  and 
two  trailing  units.  (2)  Truck  tractor  and 
three  trailing  units,  and  (3)  Other.  This 
preserves  the  freeze  required  by  the 
ISTEA  without  limiting  the  di.scretiou 
allowed  bv  some  States  beRjre  June  ) 
1991. 

Vehicles  Submitted  by  Stales  bul 
Excepted  From  or  Not  Subjecl  to 
Section  4006  of  the  ISTEA 

In  preparing  the  March  20,  1092. 
NPRM  and  the  February  25,  1993. 
SNPRM,  the  FHWA  decided  not  to 
include  certain  vehicle  combinations 
submitted  by  the  States,  which  it 
determined  Congress  did  not  intend  to 
include  in  the  ISTEA  freeze.  No 
additional  information  regarding 
conditions,  routes,  or  authority  to 
operate  these  vehicles  was  required.  In 
addition  to  describing  the  categories  of 
vehicles  proposed  for  exemption,  a 
detailed  listing  by  State  of  the  vehicles 
submitted  but  exempted  was  contained 
in  the  SNPRM. 

In  its  comments,  the  ATA  urged  thf 
FHWA  to  include  in  the  regulatory 
language  of  the  final  rule  the  li.sl  of 
exempted  vehicles  included  in  the 
preamble  to  the  SNPRM.  The  basis  lor 
the  ATA's  sugge.stion  was  "to  ensure 
that  only  the  vehicles  intended  by 
Congress  are  restricted  and  to  help 
clarify  the  intent  of  the  restriction  lor 
enforcement  and  judicial  purposes.  " 
The  ATA's  proposal  was  to  include  the 
list  of  excepted  vehicles  in  an  expanded 
definition  of  LCV  in  the  final  rule. 

The  categories  of  multiple  cargo  unit 
vehicles  exempted  from  coverage  by  l!.i 
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freeze  include:  (1)  Truck  tra  ;tor- 
semitrailer-trailerand  truck  tractor- 
semitrailer-semitrailer  cornt  inations 
with  a  maximum  length  oft  le 
individual  cargo  units  of  28  5  feet  or 
\ess,  (2)  conventional  automabile  and 
boat  transporters  with  an  ov  irall  length 
of  65  feet  or  less.  (3)  stinger-  >teered 
automobile  and  boat  transpc  rters  with 
an  overall  length  of  75  feet  or  less,  (4) 
truck-trailer  and  truck-semitailer 
combinations  with  an  overai  length  of 
65  feet  or  less,  (5)  maxi-cube  5,  (6)  most 
tow  trucks  with  vehicles  in  taw.  and  (7) 
combination  vehicles  which  include  a 
-4ruck  tractor  containing  a  dn  »medary 
box,  deck,  or  plate,  and  one  i  emitrailer 
or  trailer.  With  respect  to  th(  dromedary 
equipped  vehicle  exclusion,  strict 
interpretation  of  ISTEA  sectian  4006 
would  include  this  equipme  it  under  the 
freeze.  By  its  function,  a  droi  nedary  box, 
deck,  or  plate  is  a  cargo-carr;  ing  unit. 
When  combined  with  a  semi  railer,  the 
result  is  technically  a  combii  lation  with 
two  cargo-carrying  units,  tht  s  subjecting 
the  combination  to  the  freezf .  However, 
dromedary  equipped  truck  ti  actors  in 
actual  operation  on  Decembt  r  1,  1982. 
are  grandfathered  under  §65  5.13(0. 
causing  a  combination  consi  ting  of  one 
of  these  units  and  a  semitraibr  to  be 
considered  as  simply  a  truck  tractor- 
semitrailer  under  the  provisi  )ns  of  part 
658.  Dromedary  equipped  se  nitrailer 
combinations  are  a  minor  sej  ment  of  the 
indu.stry  which  probably  esa  pad  the 
notice  of  Congress,  and  whic  i  would 
require  a  good  deal  of  additic  nal  time 
and  effort  to  list.  Should  Stat  !s  or 
carriers  try  to  evade  the  ISTE  ^  freeze 
mandate  by  expanding  the  si  ;e  of  these 
unlisted  combmations,  the  F  iVVA  may 
have  to  initiate  rulemaking  t(  close  this 
loophole. 

The  exclusion  information  is  codified 
by  this  final  rule  at  §658.23(1  )(1) 
through  (b)(5).  The  list  of  exe  npted 
vehicles  by  State  included  in  the 
SNPRM  has  not  been  codifiec  .  however, 
because  of  the  likelihood  thai  it  is  not 
a  complete  list.  The  original  iistruction 
to  the  States  about  these  vehi  :ies  was  to 
submit  anything  they  thought  might  be 
covered  by  the  freeze.  Since  t  le  effect  of 
ATA's  comment  would  be  to  exempt 
only  those  vehicle  combinati(  ns  listed, 
some  States  could  be  penalize  d  in  terms 
of  allowing  certain  vehicles  s  mply 
becau.se  they  reviewed  the  gu  delines 
and  made  a  decision  that  cert  lin 
vehicles  were  not  involved  in  the  freeze 
coverage. 

The  definition  of  LCV  u.sed 
throughout  this  proceeding  is  that 
established  in  the  ISTEA.  In  t  le  interest 
of  a  voiding  confusion  with  re;pect  to 
tfjrminology,  the  FHWA  will  i  ot  amend 
the  LCV  definition  at  this  tinn  :. 


Documentation  of  Actual  Operation 

Under  the  terms  of  ISTEA  section 
1023,  an  LCV  may  continue  to  operate 
only  if  on  or  before  June  1, 1991.  the 
sf>ecific  configuration  was  (1)  legally 
allowed  in  the  State  and  (2)  was  in 
actual  lawfiil  operation  on  a  regular  or 
periodic  basis.  Under  section  4006,  the 
overall  length  of  two  or  more  cargo- 
carrying  units  used  in  a  specific 
configuration  may  not  exceed  the  length 
allowed  by  State  law,  and  in  actual 
lawful  operation  on  a  regular  or  periodic 
basis,  on  or  before  June  1. 1991.  If  a 
specific  multi-trailer  configuration  was 
authorized  by  State  statute  or  regulation, 
but  not  in  actual  lawful  operation  on  a 
regular  basis  on  or  before  June  1. 1991, 
it  may  not  now  be  put  into  service. 

All  of  the  vehicles  listed  in  appendix 
C  meet  the  requirements  for  continued 
operation  set  forth  in  ISTEA  sections 
1023  and  4006. 

The  information  on  these  vehicles 
which  the  States  supplied  in  response  to 
the  ISTEA,  the  March  20,  1992,  NPRM 
and  the  February  25. 1993,  SNPRM, 
satisfies  the  legal  requirement  for 
operation,  i.e.,  authorized  by  State  law. 
In  a  similar  manner,  various 
commenters,  responding  to  a  request 
contained  in  the  SNPRM,  have 
documented  the  actual  operation  on  a 
regular  or  periodic  basis  of  the  vehicle 
combinations  listed. 

The  SNPRM  requested  information, 
from  any  source,  to  show  the  actual 
operation  of  vehicles  described  in 
appendix  C.  While  a  copy  of  the  special 
permit  under  which  operations  occurred 
was  listed  as  the  preferred  means  of 
satisfying  the  documentation 
requirement,  any  item  which  could 
support  operation  of  these  vehicles 
would  be  considered  as  acceptable. 

In  an  early  response  to  the  docket,  the 
ATA  expressed  concern  that  the  FHWA 
was  placing  a  "tremendous  burden  on 
State  DOT'S  and  the  trucking  industry  to 
satisfy  a  totally  new  requirement  in  a 
very  short  time  period."  The  SNPRM 
allowed  for  a  45-day  comment  period 
with  April  12,  1993,  as  the  docket 
closing  date.  The  ATA  also  stated  that 
"(i)t  is  unlikely  that  two  year  old  copies 
of  the  actual  permit  will  be  available." 
and  that  working  with  the  permit 
issuing  offices  in  each  State  to  locate 
these  records  would  "no  doubt  be  a  verv 
time  consuming  and  cumbersome 
process."  As  an  alternative,  the  ATA 
suggested  that  the  FHWA  allow  the 
submission  of  an  affidavit  from  a  carrier 
and/or  State  agency  to  satisfy  the 
documentation  requirement,  and  further 
that  a  time  extension  be  granted  to  allow 
appropriate  review  and  certification  of 
these  documents,  if  allowed.  A  request 


for  a  time  extension  for  the  docket  was 
also  received  from  the  WTA  and  Coastal 
Chem  Sales  Company  of  Cheyenne. 
Wyoming.  The  need  to  accurately 
comply  with  the  actual  operation 
documentation  requirement  was  given 
as  the  reason  for  the  request. 

In  its  comments,  the  CRASH  stated 
that  the  proof  requirement  contained  in 
the  SNPRM  was  "far  too  broad,  and 
(could)  easily  lead  to  mistake  or  fraud." 
That  organization  argued  that  anything 
less  than  "verifiable  documentary 
evidence  created  and  dated  on  or  before 
June  1,  1991,  specifically  detailing  the 
vehicle  length,  weight,  configuration 
and  routes  traveled"  would  fail  to 
comply  with  ISTEA  requirements. 
In  reviewing  the  time  extension 
requests,  the  FHWA  agreed  that  more 
time  was  needed  to  help  assure  that 
accurate  and  complete  documentation 
information,  including  affidavits,  was 
submitted  to  the  docket.  On  April  14, 
1993.  a  45-day  extension  of  the 
comment  period,  to  May  27.  1993.  was 
published  in  the  Federal  Register  at  58 
FR  19367.  The  type  of  information  the 
CRASH  argued  the  FHWA  should 
require  appears  to  exceed  the 
documentation  most  States  demand  of 
LCV  operators.  It  would  distort  the 
purpose  of  the  ISTEA  freeze  to  ban 
certain  vehicles  or  routes  simply 
because  tlfe  States  lacked  the  foresight 
to  issue  permits  that  met  the  maximum 
possible  data  requirements  of  a  Federni 
law  not  yet  enacted. 

An  affidavit  made  by  an  individual 
familiar  with  the  issue  at  hand  is  both 
reasonable  and  within  the 
documentation  parameters  established 
by  the  SNPRM.  The  authenticity  of  any 
document  proposed  as  evidence  to 
support  activity  occurring  over  2'.  j 
years  ago  could  be  challenged  by  anv 
party.  Of  the  possible  items  of 
documentation  which  could  be 
submitted,  a  notarized  affidavit  may  be 
the  least  susceptible  to  alteration.  It 
represents  an  individual's  witnessed, 
sworn  statement. 

An  affidavit  could,  of  course,  bf 
fraudulent,  and  the  FHWA  would  be 
reluctant  to  take  regulatory  action  ba';ed 
solely  on  an  affidavit  without  other 
support.  In  fact,  however,  affidavits  are 
merely  one  kind  of  information  which 
the  FHWA  has  combined  with  other 
types  of  documentation  to  demonstrate 
the  operation  of  vehicles  that  State  law 
and/or  regulation  allows.  In  addition, 
section  1023(c)  of  the  ISTEA  amended 
23  U.S.C.  141(b)  by  adding  at  the  end 
the  following  sentence:  "Each  State 
shall  also  certify  that  it  is  enforcing  and 
complying  with  the  provisions  of  section 
127(d)  of  this  title  and  section  411())  of 
the  Surface  Transportation  Assistance       j 
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Act  of  1982  (49  U.S.C.  App.  2311(j))" 
(emphasis  added).  Additional 
discussion  of  the  certification  change  is 
contained  elsewhere  in  this  document. 
However,  for  this  discussion  the 
statement  means  that  if  a  State  is  found 
not  to  be  complying  with  the  ISTEA 
LCV  requirements,  it  will  be  subject  to 
Federal-aid  highway  funding  sanctions 
involving  millions  of  dollars  annually. 

Documentation  of  operation  of  the 
vehicles  listed  in  appendix  C  for  each 
State  was  provided  to  the  docket  by  the 
following  sources.  All  original 
submissions  are  filed  in  docket  number 
92-15. 

Alaska:  Five  carriers,  State  Department  of 
Commerce  and  Economic  Development 
Arizona:  Seven  carriers,  one  shipper,  State 

Department  of  Transportation  (DOT) 
Colorado:  Seven  carriers.  State  DOT 
Florida:  Three  carriers,  three  private  fleets 
Hawaii:  One  private  fleet.  State  DOT 
Idaho:  Fifteen  carriers,  six  private  fleets,  one 
agricultural  cooperative,  one  owner- 
operator.  State  DOT 
Indiana:  Five  carriers.  State  DOT 
Kansas:  Five  carriers,  one  private  fleet.  State 

DOT,  State  Turnpike  Authority 
Massachusetts:  Two  carriers.  State  Turnpike 

Authority 
Michigan:  .State  DOT 
Mississippi:  State  DOT 
Missouri:  Three  carriers.  State  Highway  & 

Transportation  Department 
.Montana:  Ten  carriers,  one  shipper,  five 
private  fleets,  one  owner-operator.  State 
DOT 
.Nebraska;  State  Department  of  Roads 
Nevada:  Thirteen  carriers,  one  shipper,  one 
private  fleet,  one  agricultural  cooperative, 
one  owner-operator 
New  Mexico:  One  carrier.  State  Taxation  and 

Revenue  Department 
New  York:  Two  carriers.  State  Motor  Truck 
Association.  State  DOT.  .State  Thniway 
Authority 
North  Dakota:  Four  carriers,  four  private 

fleets.  State  DOT 
Ohio:  Four  carriers.  State  Turnpike 

Comnii-ision 
Oklahoma:  Nine  carriers,  four  private  fleets 
Oregon:  Fourteen  carriers,  three  private 
fleets,  one  agricultural  cooperative,  State 
DOT 
South  Dakota:  Four  carriers,  one  shipper, 
three  private  fleets.  State  Trucking 
Association,  State  Highway  Patrol.  State 
DOT 
I'tah:  Sixteen  carriers,  one  shipper,  three 
private  fleets,  one  agricultural  cooperative, 
one  owner-operator,  State  Motor  Tru(  k 
Association,  State  DOT 
Washington:  Five  carriers,  one  shipper,  two 
private  fleets,  one  agricultural  cooperative, 
one  owner-operator.  State  DOT 
Wyoming;  Six  carriers,  two  shippers,  four 
private  fleets,  one  owner-operator,  three 
individuals.  Slate  D(JT 

The  following  vehicle  combinations 
included  in  the  SNPRM,  or  comments 
thereto,  have  not  been  included  in 
appendix  C  for  the  reasons  given. 


California:  "Triple,"  including  a  28-foot 
semitrailer,  two  28-foot  trailers,  an  overall 
length  of  107.4  feet,  and  a  maximum  gross 
vehicle  weight  of  1 11 ,000  pounds.  ■■Roc:ky 
Mountain  Double,"  including  a  48-foot 
semitrailer,  a  28-foot  trailer,  an  overall  length 
of  93.2  feet,  and  a  maximum  gross  vehicle 
weight  of  106,850  pounds.  "Turnpike 
Double."  including  a  48-foot  semitrailer,  a 
48-foot  trailer,  an  overall  length  of  116.7  feet, 
and  a  maximum  gro.ss  vehicle  weight  of 
122,650  pounds. 

Two  permits  were  issued  by  the 
California  Department  of  Transportation 
(Caltrans)  for  "Triples"  at  the  request  of 
the  California  legislature  in  1971  in 
order  to  conduct  a  test  to  evaluate  the 
possible  allowance  of  "Triples"  in 
California.  In  1983,  permits  were  issued 
to  allow  the  operation  of  the  above 
described  vehicle  combinations  in  order 
to  conduct  an  over  the  road  test  of  these 
vehicles.  The  State,  in  its  comments, 
points  out  that  the  1983  tests  were 
conducted,  in  part,  to  assist  the  FHVVA 
in  its  study  of  the  costs  and  benefits  of 
a  national  intercity  LCV  route  network. 

Based  on  these  two  occurrences, 
California  claims  the  right  to  issue 
permits  for  good  cause  for  the  future 
operation  of  these  vehicles  up  to  the 
limits  stated. 

The  FHWA  has  rejected  California's 
claim  because  it  fails  to  meet  the 
standard  for  "regular  or  periodic"  use 
established  by  Congress  in  writing  the 
ISTEA.  According  to  the  Conference 
Report  on  the  ISTEA  (H.R.  Conf.  Rep. 
No.  404,  102d  Cong..  1st  Sess.  314 
(1991)),  "U.se  of  an  LCV  on  only  one  or 
two  occasions  pursuant  to  a  special 
permit  would  not  provide  a  basis  for 
satisfactorily  certifying  grandfather 
rights  or  operations  under  this 
subsection."  Clearly  the  California 
situation  fails  within  the  scope  of  the 
congressional  guidance.  "Triples"  were 
allowed  twice,  for  very  brief  periods  12 
years  apart,  the  last  being  more  than  in 
years  ago.  "Turnpike  Doubles"  and 
"Rocky  Mountain  Doubles"  were 
authorized  only  once,  over  10  years  ago, 
during  a  single  5-day  period.  These 
occurrences  do  not  constitute  "regular 
or  periodic"  use. 

Connecticut:  Vehicle  and  trailer  for 
carrying  poles,  lumber,  piling,  or  stnictur.il 
units. 

No  documentation  was  received  in 
the  docket  to  support  the  actual 
operation  of  this  vehicle  on  or  before 
June  1,  1991 .  This  vehicle  was  originally 
included  because  it  appeared  to  meet 
the  LCV  or  extra-length  multi-unit 
commercidl  vehicle  requirements.  This 
vehicle  is  made  up  of  a  truck  tractor  and 
a  dolly  unit.  Since  the  weight  of  a  c.i.'-go, 
for  example  utility  poles,  is  carried 
partially  by  the  tru<:k  tractor  and 


partially  by  the  dolly  unit,  the  argument 
might  be  made  that  this  vehicle  has  two 
cargo-carr>'ing  units. 

In  fact,  the  Toad  and  rear  dolly 
combine  to  create  a  de  facto  semitrailer. 
Truck  tractor-.semitrailers  are  not  subject 
to  the  freeze. 

Delaware:  Truck  tractor-semitrailer-trailer, 
with  a  cargo-carrying  length  of  62  fe«'l. 

No  documentation  was  received  in 
the  docket  to  support  the  actual 
operation  of  this  vehicle  on  or  before 
June  1,  1991.  The  initial  .submission  by 
Delaware,  to  satisfy  the  LCV  freeze 
requirements,  indicated  that  the  listed 
combination  was  allowed  by  State  law 
wherein  each  trailing  unit  could  be  up 
to  29  feet  long.  The  62-foot  length  was 
derived  by  adding  4  feet  for  interunit 
.spacing  to  the  twin  29-foot  dimension. 
Due  to  the  de-listing  of  a  vehicle 
combination  with  twin  29-foot  units,  the 
maximum  length  of  any  one  unit  in  a 
multi-unit  combination  vehicle  reverts 
to  28.5  feet,  that  allowed  by  the  STAA 
of  1982. 

Louisiana:  "RiK.ky  Mountain  Double- 
LC:V, '  with  a  cargo-  carrving  length  of  75 
feet. 

No  documentation  was  received  in 
the  docket  to  support  the  actual 
operation  of  this  vehicle  on  or  before 
June  1, 1991.  The  initial  submission  by 
Louisiana,  to  satisfy  the  LCV  freeze 
requirements,  indicated  the  listed 
combination  was  allowed  by  State  law 
wherein  each  trailing  unit  could  be  up 
to  30  feet  long.  The  75-foot  length  was 
derived  by  adding  the  maximum 
interunit  spacing  allowed  by  State 
regulation  of  15  feet  to  the  twin  30- fool 
dimension.  Due  to  the  de-listing  of  a 
vehicle  combination  with  twin  30-foot 
units,  the  maximum  length  of  any  one 
unit  in  a  multi-unit  combination  vehic  le 
reverts  to  28.5  feet,  that  allowed  by  the 
STAA  of  1982. 

New  Hampshire:  Truck-trailer  combination 
with  a  cargo-carrying  length  of  85  feet. 

No  documentation  was  received  in 
the  docket  to  support  the  actual 
operation  of  this  vehicle  on  or  before 
June  1.  1991.  The  initial  submission  by 
New  Hampshire,  to  satisfy  the  LCV 
freeze  requirements,  indicated  the  listed, 
combination  was  allowed  because  State 
law  does  not  prohibit  a  straight  truck  of 
up  to  40  feet  long  from  pulling  a  trailer 
that  may  be  up  to  48  feet  long.  Due  to 
the  de-listing  of  the  described  vehicle 
combination,  the  maximum  cargo- 
carrying  length  of  any  truck-trailer 
combination  on  NN  highways  reverts  to 
5R  feet.  This  length  is  derived  by 
subtracting  7  feet  for  the  cab  from  the 
65-foot  overall  length  for  this 
combination  allowed  by  this  rule 
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without  a  rfequirement  to  (  ocument 
actual  operations.  Off  the  f  IN,  the 
maximum  lengths  allowed  by  State  law 
(ontinue  to  apply. 

List  of  ISTEA  Vehicle  Ope  ations  and 
Conditions 


c  ve 


was 


neces.<  ary 
LCV 


01  s. 
was 


e  e; 
tie 


that 


In  addition  to  the  lists  o 
configurations,  the  ISTEA 
each  State  to  submit  a  copj 
statutes,  regulations.  limita 
conditions  which  apply  to 
of  each  of  the  LCVs  or  extrfe 
vehicles  reported  as  in  use 
Junel.  1991. 

The  content  of  the  States 
responses  to  this  request  c 
full  range  of  what  could  be 
both  in  terms  of  items  cove 
volume  of  material.  The  di 
contents  of  the  responses 
that  the  FHWA  determined 
any  list  could  be  finalized 
uniformity  would  be 
the  subheadings  for  each 
length  vehicle  described  in 
was  "Operational  Conditi 
information  in  the  NPRM 
directly  from  the  initial 
to  the  Lev  information  req 
contained  in  the  ISTEA, 
content.  In  those  cases  wh 
document  was  referenced, 
attempted  to  summarize 
Because  of  the  differences  i 
provided  responses,  there 
consistency-  as  to  coverage 
Therefore,  in  addition  to  asl 
comments,  the  NPRM  also 
States  and  all  other  sources 
industry  trade  groups,  eithe 
existing  information,  or  to 
information  following  a  su, 
format.  Those  States  which 
or  extra-length  vehicles  wer ; 
to  provide  the  operational 
information  in  the  following 
subheadings:  WEIGHT. 
VEHICLE.  PERMIT,  and 

The  information  included 
SNPRM  reflected  the  States 
responses  to  the  NPRM  requ 
The  SNPRM  included  spe ; 
descriptions  for  30  States, 
were  received  concerning 
descriptions  for  23  States, 
descriptions  included  in  a 
part  658  by  this  final  rule 
modified,  where  appropriate, 
comments  received  and  by  t 
in  categories  described  earli 
Comments,  changes,  and 
made  to  appendix  C  info 
discussed  by  State,  by  su 
the  same  order  that  they 
appendix  C: 
STATE  NAME 
COMBINATION: 
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LENGTH  OF  THE  CARGO-CARRYING 

UNITS: 
MAXIMUM  ALLOWABLE  GROSS 

WEIGHT: 
OPERATIONAL  CONDITIONS: 

WEIGHT: 

DRIVER: 

VEHICLE: 

PERMIT: 

ACCESS: 
ROUTES: 

LEGAL  CITATIONS: 
OTHER  COMMENTS: 

Other  comments  considered,  that  did 
not  result  in  a  change,  will  be  discussed 
at  the  end.  Any  heading  not  included  in 
the  discussion  means  that  the 
information  included  in  the  SNPRM 
was  accurate,  and  the  same  information 
has  been  included  in  appendix  C  as 
published  by  this  final  rule. 

Alaska 

OPERATIONAL  CONDITIONS: 

WEIGHT:  The  State  DOT  commented 
that  the  weight  restriction  discussion  in 
the  SNPRM  for  Alaska  should  not  apply 
because  the  section  1023  freeze  applies 
only  to  the  Interstate  System,  and 
Alaska  does  not  have  Interstate  System 
mileage  designated  under  23  U.S.C.  10.1, 
139(a),  or  139(b).  The  FHWA  agrees 
with  this  comment.  Accordingly,  the 
weight  condition  for  each  vehicle 
described  has  been  revised  to  indicate 
that  a  carrier  has  to  be  in  compliance 
with  State  laws  and  regulations  and 
does  not  list  maximum  weight  limit 
values.  In  addition,  because  LCVs.  as 
defined  in  the  ISTEA,  do  not  operate  in 
Alaska  due  to  the  lack  of  Interstate  . 
System  mileage,  the  "LCV"  notation 
previously  included  by  the  combination 
description  has  been  removed. 

VEHICLE:The  State  indicated  that  the 
hours  of  operation  for  three  trailing  unit 
combinations  are  established  by  permit 
and  not  by  regulation.  Accordingly,  this 
has  been  removed  from  the  "VEHICLE" 
discussion. 

PERMIT:  The  SNPRM  noted  diat 
permits  were  required  for  divisible 
loads.  The  State  commented  that  this 
was  incorrect.  Permits  are  only  required 
for  nondivisible  loads. 

OTHER  COMMENTS: 

The  CRASH  stated  that  Alaska 
Administrative  Permit  Manual  Section 
11.6  provides  that  "all  oversize  or 
overweight  vehicles  not  in  convoy  shall 
maintain  a  minimum  distance  of  800  to 
1,500  feet  from  any  other  oversize 
vehicle  or  vehicle  with  load  and  pilot 
car  traveling  in  the  same  direction  on 
the  same  highway  in  rural  areas."  Since 
Alaska  is  not  contiguous  to  any  other 
State  this  type  of  information  would  be 


of  little  use  to  any  out-of-State  trucker. 
Any  vehicle  requiring  a  permit  would 
be  subject  to  the  Alaska  permit  rules 
which  would  be  given  to  the  driver 
when  the  permit  was  obtained. 
Therefore,  in  view  of  its  limited 
usefulness  in  terms  of  general 
information,  we  will  not  add  this 
provision  to  appendix  C. 

Section  4006(a)  of  the  ISTEA  provides 
that  Alaska  "may  allow  operation  of 
commercial  motor  vehicle  combinations 
which  were  not  in  actual  operation  on 
June  1, 1991,  but  which  were  in  actual 
operation  prior  to  July  6, 1991." 
Verification  has  been  furnished  that 
"Triples"  with  trailers  not  over  45  feet 
in  length  were  in  actual  operation  under 
permit  prior  to  July  6,  1991.  The  CRASH 
believes  that  the  operation  of  "Triples" 
after  June  1,  1991,  was  authorized  only 
on  an  experimental  basis  as  provided  in 
17  AAC  25.106(b)(4).  However,  the 
ISTEA  allows  the  continued  operation 
of  any  combinations  put  into  service 
between  June  2  and  July  5,  1991, 
without  further  condition.  Therefore. 
"Triples"  may  continue  to  operate,  as 
indicated  in  appendix  C. 

The  State  advised  that  under  Alaska 
regulations,  a  truck  tractor  equipped 
with  a  dromedary  box  is  defined  as  not 
being  cargo  carrying.  Dromedary  boxes 
do  in  fact  carry  cargo.  However,  for  the 
reasons  given  above,  the  FHWA  has 
decided  for  the  time  being  not  to  list  the 
cargo-carrying  length  of  dromedan,- 
tractor-semitrailer  combinations. 

The  State  indicated  that  an  additional 
route,  AK-1  from  Palmer-Wasilla 
Highway  Junction  to  Wishbone  Hill 
Coal  Access  Road,  must  be  added  to 
Alaska's  routes  chart  under  the  caption 
for  "Rocky  Mountain  Double-LCV"  (58 
FR  11467)  of  the  SNPRM.  However,  this 
is  incorrect  because  the  freeze  on 
vehicle  length  is  applicable  only  on  the 
NN.  and  this  is  not  an  NN  route.  The 
State  is  free  to  regulate  the  size  and 
weight  of  vehicles  off  the  NN  as  it  .sees 
fit. 

ARIZONA 

LEGAL  CITATIONS: 

The  CRASH  stated  that  Arizona 
statute  ARS  28-101  l.N  should  not  be 
shown  as  authority  for  permitting 
overweight  vehicles  on  the  NN  since  it 
only  covers  the  issuance  of  permits  on 
other  than  NN  routes.  We  agree,  since 
the  provisions  of  Section  4006  of  the 
ISTEA  apply  only  to  vehicles  on  the 
NN.  Therefore,  ARS  28-101  l.N  has  been 
deleted  from  the  "Legal  Citations"  for 
Arizona  in  appendix  C 


OTHER  COMMENTS: 

The  CRASH  stated  that  the  legal  size 
for  "Rocky  Mountain  Doubles"  is  90 
feet,  and  not  92  feet  as  shown  in 
proposed  appendix  C  contained  in  the 
SNPRM.  Arizona  statute  ARS  28- 
1011. A  provides  that  the  Arizona  DOT 
may  issue  oversize  permits  for  vehicles 
exceeding  otherwise  applicable  length 
limits  on  the  State  highway  system. 
Further,  the  change  in  categories  from 
those  listed  in  the  SNPRM  makes  this  a 
moot  point  insofar  as  the  final  appendix 
C  is  concerned. 

The  CRASH  stated  that  the  State  may 
not  issue  "verbal  policy  directives" 
authorizing  overlength  vehicles.  It  adds 
that  the  State  appears  to  be  violating  its 
own  statutes.  The  question  cannot  be 
resolved  in  this  proceeding  but  the 
FHWA  will  investigate  the  issue  in 
connection  with  Arizona's  certification 
of  compliance  with  49  U.S.C.  app. 
2311{j). 

The  CRASH  also  stated  that  weight 
limits  for  LCVs  on  US  89A  and  1-15 
cannot  be  determined  under  ARS  28- 
lOll.N.  The  FHWA  agrees.  Since  the 
ISTEA  freezes  the  weight  of  LCVs  only 
on  the  Interstate  System,  we  will  not 
further  consider  weight  limits  on  US 
89A.  The  State  indicated  that  the 
maximum  allowable  weight  limits  for 
all  LCVs  on  the  Interstate  System  is 
111,000  pounds,  except  for  "Triples," 
which  it  said  are  subject  to  a  maximum 
allowable  weight  of  123.500  pounds. 
The  111,000-pound  maximum  weight 
limits  are  specifically  authorized  under 
ARS  28-lOll.M,  and  higher  maximum 
weights  may  be  authorized  under  ARS 
28-lOll.A  on  the  State  highway  system. 
Since  the  State  indicated  that  the 
highest  weight  authorized  for  "Triples" 
on  or  before  June  1,  1991,  was  123,500 
pounds,  that  value  is  retained  in 
appendix  C. 

COLORADO 

LENGTH  OF  THE  CARGO-CARRYING 
UNITS: 

Appendix  C  in  the  SNPRM  showed 
the  cargo-carrying  length  for  "Rocky 
Mountain  Doubles"  in  Colorado  as  85 
feet,  for  "Turnpike  Doubles"  95  feet,  for 
"Triples"  95  feet,  and  for  truck-trailer 
combinations  as  78  feet.  However,  on 
June  1. 1991,  the  State  actually  allowed 
one  of  the  trailing  units  in  "Rocky 
Mountain  Doubles"  to  be  up  to  48  feet 
long  and  the  other  up  to  28  feet  6  inches 
long,  with  not  over  15  feet  of  hitch 
between  the  two  units,  or  a  total  cargo- 
carrying  length  of  91.5  feet.  The  State 
also  allowed  "Turnpike  Doubles"  to 
have  two  trailers  of  approximately  equal 
length,  not  to  exceed  48  feet  each,  with 
a  hitch  not  to  exceed  15  feet  in  length. 


The  resulting  cargo-carrying  length 
becomes  111  feet.  Revised  appendix  C 
has  been  changed  to  refiect  these  values. 

The  State  allowed  "Triples"  to  have 
three  trailing  units,  not  to  exceed  28.5 
feet,  with  a  15-foot  hitch  between  the 
trailing  units.  Appendix  C  has  been 
changed  to  a  cargo-carrying  length  of 
115.5  feet  to  reflect  this. 

OPERATIONAL  CONDITIONS: 

PERMIT:  The  State  requested  that  a 
new  sentence  be  added  after  the  first 
sentence  under  the  "Permit"  provisions 
for  "Rocky  Mountain  Doubles"  in 
appendix  C  as  follows:  "Also,  the 
vehicle  must  purchase  an  overweight 
permit  pursuant  to  C.R.S.  42-4- 
409(ll)(a)(II)(A),  (B),  or  (C),  and  comply 
with  Rule  4-15  in  the  rules  pertaining 
to  Extra-Legal  Vehicles  or  Loads."  The 
State  also  commented  that  the  time 
restrictions  on  the  operation  of  "Rocky 
Mountain  Doubles"  in  the  next  sentence 
should  be  changed  from  7  a.m.  to  6  a.m. 
and  from  4  p.m.  to  3  p.m.  and  that  the 
sentence  in  parentheses  should  read  as 
follows:  "("Rocky  Mountain'  doubles  not 
operating  at  greater  than  the  legal 
maximum  weight  of  80,000  pounds  are 
subject  to  different  hours  of  operation 
restrictions.  Refer  to  rules  pertaining  to 
the  Operation  of  Longer  Vehicle 
Combinations  on  Designated  State 
Highway  Segments)."  The  CRASH  said 
motor  carriers  that  operate  ISTEA 
vehicles  mui;t  have  an  established  safety 
program  as  provided  in  Chapter  9  of  the 
Colorado  Department  of  Highways  Rules 
and  Regulations  for  Operation  of  Longer 
Vehicle  Combinations  on  Designated 
State  Highway  Segments.  Elements  of 
the  program  include  compliance  with 
minimum  safety  standards  at  8  CCR 
1507-1;  hazardous  materials  regulations 
at  8  CCR  1507-7,  8,  and  9;  Colorado 
Uniform  Motor  Vehicle  Law,  Articles  1 
through  4  of  Title  42,  C.R.S.,  as 
amended;  and  Public  Utility 
Commission's  regulations  at  4  CCR  723- 
6,  8,  15.  22,  and  23.  Revised  appendix 
C  includes  these  changes. 

ROUTES: 

Appendix  C  in  the  SNPRM  indicated 
routes  on  which  "Rocky  Mountain 
Doubles"  could  travel  as  "National 
Network  routes  except  that  LCVs  may 
not  operate  on  1-70  from  Exit  90  to  Exit 
259."  However,  the  State  indicated  that 
they  essentially  may  operate  onlyon  the 
Interstate  System.  Appendix  C  has  been 
amended  accordingly. 

LEGAL  CITATIONS: 

The  State  said  that  in  the  "Legal 
Citations"  for  "Rocky  Mountain 
Doubles,"  42-4-407(l)(C)(in)(A),  should 
be  corrected  by  changing  the  capital  "C  " 


to  a  small  "c."  It  also  said  that 
provisions  following  'his  citation 
should  be  deleted  and  the  following 
added     LVC  s  must  compiv  with 
Longer  Vehicle  (.ombinatiou  Rules  and 
the  Extra-Legal  Vehicles  or  Load  Rules. 
However,  when  the  rules  address  the 
same  subject  the  LVC  >ince  it  is 
operating  at  greater  thdn  80.000  pounds, 
must  compiv  with  the  Extra-Legal 
Vehicles  or  Loads  Rules.  Such  rules  are: 
4-1-2  and  4-l-.i  concern mg  holiday 
travel  restrictions,  4-1 -.S  concerning 
hours  ol  operation  restrictions.  4-8 
concerning  minimum  distance  between 
vehicles  and  4-15  concerning  maximum 
allowable  gross  weight."  These  changes 
have  been  made. 

OTHER  COMMENTS: 

The  State  pointed  out  that  no 
maximum  gross  weight  is  shown  in 
connection  with  the  truck-trailer 
combination  listed  in  appendix  C.  This 
is  correct  because  a  truck-trailer 
combination  is  not  an  LCV  as  defined  in 
the  ISTEA  since  it  is  not  a  combination 
of  a  truck  tractor  and  two  or  more 
trailers  or  semitrailers.  Therefore,  its 
maximum  weight  on  the  Interstates  is 
not  frozen  as  of  June  1, 1991,  but 
remains  as  provided  in  23  U.S.C.  127(a). 
The  listing  for  this  combination  has 
been  changed  in  appendix  C  by  adding 
"WEIGHT"  as  a  separate  category  under 
"Operational  Conditions"  and 
indicating  that  the  vehicle  must  be  in 
compliance  with  State  laws  and 
regulations. 

The  State  also  noted  that  "Rocky 
Mountain  Doubles"  could  operate  from 
milepoint  8.9  to  milepoint  9.7  on  State 
Highway  133  in  Delta.  However,  as  this 
is  not  on  the  Interstate  System  or  the 
NN,  the  ISTEA  freeze  provisions  do  not 
apply.  Accordingly,  the  route  is  not 
listed  in  the  vehicle  descriptions.  The 
CRASH  said  that  prior  to  June  1, 1991, 
"Rocky  Mountain  Doubles"  could 
operate  on  1-70  from  the  Utah  State  Line 
only  to  State  Highvray  65  (Exit  49).  In 
fact,  the  route  was  extended  from  State 
Highway  65  to  State  Highway  13  (Exit 
90)  on  April  5.  1990.  Since  this  was 
prior  to  June  1, 1991,  "Rocky  Mountain 
Doubles"  may  continue  to  operate  from 
the  Utah  State  Line  to  State  Highway  13 
(Exit  90)  after  that  date. 

The  State  also  commented  that  the 
freeze  on  the  operation  of  LCVs  on  the 
Interstate  System  and  the  freeze  on  the 
operation  of  CMVs  with  two  or  more 
cargo-carrying  units  on  the  NN  may 
create  administrative  and  enforcement 
problems.  However,  it  also  recognized 
that  this  arises  from  the  ISTEA  and 
cannot  be  changed  in  this  proceeding. 
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FLORIDA 

COMBINATION: 

The  State  commented  that 
and  rules  contain  no  referenc 
"Rocky  Mountain  Doubles" 
references  to  them  in  append 
be  deleted.  The  revision  of  th 
categories  used  in  appendix 
presented  by  this  final  rule 
the  State's  concern  over  nom 
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OTHER  COMMENTS: 

Florida  commented  that  th« 
length  previously  given  for 
Doubles,"  now  shown  for  a 
and  two  trailing  unit  combine 
incorrect.  The  maximum  leng 
be  116  feet.  The  116-foot  dim 
the  maximum  overall  vehicle 
established  by  State  regulatioi 
Appendix  C  is  a  listing  which 
maximum  cargo-carrying 
convention  used  throughout 
rulemaking  is  that,  in  the 
information  to  the  contrary, 
carrying  length  for  a  truck 
combination  is  the  maximum 
length  minus  10  feet.  Thus,  1 
remains  the  cargo-carrying  le 
for  Florida's  truck  tractor  and 
trailing  unit  combination. 

The  State  also  expressed 
the  fact  that  the  vehicles  listet 
Florida  are  not  considered  LCy 
provided  in  the  ISTEA  defmit 
because  the  route  on  which 
operate,  Florida's  Turnpike,  is 
of  the  Interstate  System.  The  : 
the  point  that  the  twin-trailer 
combinations  which  operate 
Florida  Turnpike  match  the 
configuration  and  weight  crite 
LCV's,  and  only  an  administra 
action,  whether  or  not  the  Tu 
part  of  the  Interstate  System,  k 
from  beinj^  designated  as  such 

Until  the  ISTEA  was  enactec 
meaning  of  the  term  LCV  di 
one  region  to  another,  and 
depended  on  the  commodity 
transported.  By  providing  a  de 
LCV,  Congress  has  provided  a 
describing  these  combinations 
national  basis.  Any  combinati 
does  not  meet  all  of  the  criteri 
including  operation  on  the 
System,  is  not  to  be  considerec 
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OTHER  COMMENTS: 

The  CRASH  stated  that  the  5 
omitted  the  provisions  for  tim 
restrictions  for  overlegal  loads 
published  in  Idaho  Transporta 
Department  Rule  39.C.11.,5,  an 
requirement  that  an  applicant  f 
permit  certify  that  the  load  is 
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indivisible.  These  restrictions  apply 
only  to  nondivisible  loads  as  indicated 
in  Rule  39.C.11.4.C.  There  are  no  time- 
of-day  restrictions  for  Extra-Length 
Vehicle  Combinations  operating  under 
permits  issued  pursuant  to  Rule  39.C.22. 
The  CRASH  also  indicated  that  time-of- 
travel  restrictions  applied  to  overweight 
loads  under  Rule  39.C.11.5.  Although 
the  rule  is  entitled  "Time  of  Travel 
Restriotions  for  Overlegal  Loads,"  the 
text  deals  only  with  "oversize"  loads. 
The  CRASH  said  that  the  SNPRM 
omitted  seasonal  weight  limits  in  Rule 
39.C.14.  The  Rule  simply  provides  thai 
such  limits  will  be  posted.  Therefore, 
they  are  in  the  same  category  as  speed 
limits  or  other  general  restrictions  that 
all  vehicles  must  observe. 

The  "Dromedary  tractor  semitrailer" 
combination  listed  in  the  SNPRM  has 
been  removed  from  appendix  C  due  to 
the  exclusion  of  such  combinations 
from  the  list  as  discussed  earlier.  The 
"Dromedary  tractor  semitrailer  trailer" 
combination  has  also  been  removed 
from  appendix  C  due  to  the  dromedary 
equipment  exclusion.  This  vehicle  is 
covered  by  the  listing  for  the  truck 
tractor  and  two  trailing  unit  LCVs. 

INDIANA 

OPERATIONAL  CONDITIONS: 

VEHICLE:  The  CRASH  commented 
that  the  SNPRM  omitted  several 
equipment  requirements  for  all  LCV 
combinations  including  those  for 
emergency  equipment,  safety  chains, 
lights,  reflectors,  and  for  three  trailing 
unit  combinations,  spray-suppressant 
mud  flaps.  All  of  these  items  have  been 
added  to  appendix  C. 

PERMIT:  The  CRASH  indicated  that 
maximum  speed  and  the  State  wind 
operational  restrictions  were  omitted 
from  the  permit  discussion.  These  have 
been  added. 

OTHER  COMMENTS: 

The  CRASH  also  commented  that  the 
State  3-inch  sway  limitation  was  not 
included  in  the  SNPRM.  The 
requirement  was.  in  fact,  included  in 
the  SNPRM  and  has  been  retained  in 
this  final  rule. 

KANSAS 

MAXIMUM  ALLOWABLE  GROSS 
WEIGHT: 

The  State  commented  that  the 
maximum  allowable  gross  weight  listed 
for  "Triples"  in  the  SNPRM  was 
incorrectly  listed  as  110,000  pounds  and 
that  the  vali^  should  instead  be  120.000 
pounds.  The  110,000-pound  limit 
applies  only  to  three  trailing  unit 
operations  on  1-70  between  the 
Colorado  Slate  Line  and  Goodland.  The 


Kansas  Turnpike  allows  these 
combinations  to  operate  at  120,000 
pounds.  This  change  has  been  made  in 
appendix  C. 

OPERATIONAL  CONDITIONS: 

Under  the  Operational  Conditions 
described  for  "Triple — LCV"  in  the 
SNPRM,  the  phrase  at  the  beginning  of 
the  section  "called  special  vehicle 
combinations  (SVC's)  in  Kansas,"  has 
been  deleted  in  appendix  C  at  the 
request  of  the  State.  The  term  "SVC 
applies  only  to  operations  on  1-70 
between  the  Colorado  State  Line  and 
Goodland.  It  does  not  apply  on  the 
Turnpike. 

DRIVER:  At  the  request  of  the  State, 
the  wording  has  been  corrected  to 
accurately  differentiate  between  SVC 
operations  and  operations  on  the 
Turnpike. 

VEHICLE:  The  CRASH  commented 
that  vehicle  equipment  requirements 
concerning  lateral  movement  in  the 
travel  lane  and  anti-spray  devices  were 
not  included  in  the  SNPRM  for  SVC 
operations.  Both  items  are  now  included 
in  appendix  C. 

PERMIT:  The  CRASH  commented  that 
•he  permit  discussion  for  SVC 
operations  did  not  include  the 
requirement  to  have  insurance  coverage 
of  certain  amounts.  Appendix  C  has 
been  changed  to  retlect  the  requirement 
to  have  insurance  coverage,  however, 
the  amounts  are  not  included  in 
appendix  C.  The  amount  of  insurance 
coverage  is  not  an  item  that  is  directly 
related  to  the  size  and  weight  of  LCVs. 

ACCESS:  SVC  access  was  not 
included  in  the  SNPRM  because  SVC 
operations  were  not  included.  Appendix 
C  now  includes  SVC  access  provisions 
according  to  comments  provided  by  the 
State. 

ROUTES: 

1-70  in  Western  Kansas:  Kansas 
allows  SVC's  on  the  short  segment  of  1- 
70  fiom  Goodland  to  the  Colorado  Stale 
line.  Kansas  submitted  this  infomr.ation 
and  it  was  published  in  the  NPRM.  The 
FHWA  subsequently  learned  that  SVC 
operations  began  on  that  route  only  on 
May  31, 1991,  the  day  before  the  June 
1  freeze  date. 

The  ISTEA  provides  that  LCVs 
(including  SVC's)  must  have  operated 
"on  a  regular  or  periodic  basis'  on  or 
before  June  1.  1991  (23  U.S.C 
127(d)(1)(A)).  According  to  the  ISTEA 
conference  report: 

To  be  considered  'regular  or  penotiii  "  i.m 
operations  must  have  occurred  at  recwrrir.}; 
infer\'ols  over  a  period  of  time.  Moreover, 
periociic  operations  must  have  CKCurred  on 
an  intermittent  but  consistent  basis.  IVc-  of  .)■•. 
U^V  on  only  one  or  two  oc  ( asions  p.,rsi/..;.l 
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U)  a  special  permit  would  i.ot  provide  a  basis 
for  satisfactorily  certifying  grandfather  rights 
or  operations  •   *   *  .  (H.R.  Rop.  No.  404, 
l()2d  Cong.,  1st  Sess..  at  314  (1991)) 

Because  SVC  operations  on  1-70  did  not 
appear  to  be  "regular  or  periodic"  by 
this  standard,  the  FHWA  revised  the 
SNPRM  to  remove  the  C-oodland 
segment  from  the  list  of  authorized 
Kansas  LCV  routes. 

Thirty-seven  commenters  discussed 
this  subject,  and  all  of  them  favored 
restoration  of  the  1-70  route.  Yellow 
Corporation,  the  parent  company  of 
Yellow  Freight,  explained  in  detail  how 
the  problem  arose.  Yellow  Freight  uses 
a  hub  and  spoke  systenT.  The  company 
commented  that  "(w)here  distances 
between  hubs  do  not  allow  for  the 
journey  to  be  made  within  the  ten-hour 
federal  drivers  hours  of  .service  limit. 
Yellow  Freight  has  established  driver 
relay  facilities  (where)  *   *   *  drivers 
*  *   *  are  changed,  with  the  equipment 
moving  on  to  meet  customer  service 
demands."  Yellow  Freight  has  for  25 
years  maintained  a  driver  relay  facility 
at  Gpodland  which  serves  vehicles 
moving  between  its  Kansas  City  and 
Denver  hubs.  "Linehaul  drivers  leave 
Kansas  City  westbound  to  Goodland, 
layover  and  return  eastbound  the  next 
day.  Goodland-domiciled  linehaul 
drivers  operate  a  turn  between 
Goodland  and  the  Denver  hub." 

Colorado  authorized  triple-trailer  and 
other  large  combinations  in  1989. 
Unlike  competitors  with  facilities  in 
eastern  Colorado,  Yellow  Freight  was 
unable  to  use  these  vehicles  between 
Goodland  and  Denver  because  Kansas 
did  not  allow  them  on  1-70.  Rather  than 
move  its  relay  facility  into  Colorado  or 
forgo  the  economic  advantages  of 
"Triples."  Yellow  Freight  n^ked  Kansas 
in  September  1989,  to  allow  SVC's  on 
1-70  between  Goodland  and  the 
Colorado  line.  The  Kansas  Department 
of  Transportation  (KDOT)  announced  a 
rulemaking  proposal  in  January  1990, 
that  would  have  allowed  "Triples"  on 
all  Kansas  Interstates.  The  Kansas 
Railroad  Association  (KRA)  responded 
^by  having  a  bill  to  ban  "Triples" 
introduced  in  the  legislature;  the  KDOT 
withdrew  its  proposal.  Yellow  Freight 
and  the  KRA  negotiated  a  compromise 
which,  among  other  things,  allowed 
triple-trailer  combinations  on  the 
Goodland  segment  of  1-70.  The  bill  was 
approved  on  April  12,  1990,  and  SVC 
regulations  to  implement  it  wore 
promulgated  on  March  4,  1991.  Yellow 
Freight  ran  one  "Triple"  on  May  31, 
1991,  and  a  second  on  June  1. 

Both  Yellow  Freight  and  the  KDOT 
place  much  of  the  blame  for  delays  in 
issuing  the  permits  required  to  start 


1-70  operations  on  the  FHVVA's  failure 
to  clarify  its  position  on  the  State's 
grandfather  rights  in  a  timely  fashion. 
The  FHWA  and  a  number  of  States— not 
including  Kansas— had  long  disagreed 
on  the  question  of  whether  LCV 
operations  were  legitimately 
grandfathered.  One  of  the  purposes  of 
the  LCV  freeze  was  to  resolve  these 
disputes  by  ratifying  actual  operations 
allowed  by  State  law  on  June  1. 1991. 
The  KDOT's  announced  intention  to 
allow  SVC's  on  1-70  was  one  more 
indication  of  the  rapid  spread  of  LCV's 
in  States  west  of  the  Mississippi. 
Because  of  the  desirability  of  a  uniform 
policy  toward  all  States  that  allowed 
LCV  operations,  the  FHWA  did  not 
immediately  address  the  question  of 
Kan.sas'  grandfather  rights.  However,  on 
April  8,  1991.  just  over  a  month  after  the 
KDOT's  regulations  authorizing  SVC 
permits  became  effective,  the  FHWA 
asked  for  an  opinion  by  the  Kansas 
Attorney  General  (AG).  The  KDOT 
requested  the  opinion  on  April  26.  1991. 
and  the  AG  replied  on  May  30,  1991. 
that  the  State's  grandfather  rights  were 
broad  enough  to  encompass  SVC 
operations  on  1-70.  Since  the  issue  here 
is  "regular  or  periodic"  operations,  it 
would  serve  no  purpose  to  discuss  the 
AG's  grandfather  claims.  The  KDOT 
quickly  issued  an  annual  SVC  permit  to 
Yellow  Freight  and  operations  began  the 
following  day. 

The  State's  regulatory  process  was  not 
completed  until  March  4, 1991,  and  the 
Kansas  AG  required  more  than  a  month 
to  respond  to  the  KDOT's  request  for  an 
opinion.  The  FHWA  had  no  part  in 
these  delays.  It  is  true,  however,  that  the 
KDOT  made  a  good  faith  effort  to  satisfy 
the  FHWA's  legal  concerns  and 
postponed  the  start  of  SVC  operations 
on  1-70  until  the  deadline  included  in 
the  draft  ISTEA  legislation  had  nearly 
passed.  We  do  not  wish  to  penalize 
Kansas  simply  for  cooperating  with  the 
FHWA. 

Yellow  Freight  asserted  that  "(a)s 
originally  drafted,  the  Federal  LCV 
freeze  date  would  have  been  April  1, 
1991.  Senator  Dole's  office  inter\'ened  to 
move  that  federal  freeze  date  to  June  1, 
1991,  specifically  to  accommodate  the 
Goodland  triples  route." 

In  its  comments  in  response  to  the 
SNPRM,  the  ATA  said: 

ATA  was  deeply  involved  in  the 
Congressional  deliberations  leading  to  the 
LCV  freeze.  It  is  our  understanding  that  the 
language  in  the  Ck)nference  report  was 
designed  to  preclude  establishing  LCV 
operations  based  on  single  trip  permits  for 
infrequent  truck  movements.  Therefore  on<! 
or  two  movements  of  heavy  machiner>-  bv  a 
specialized  carrier  would  not  create 
■grandfathered  rights." 


ATA  understands  that  for  Kansas,  a  single 
trip  permit  would  normally  be  issued  for 
"occasional  use"  purposes.  It  is  clear  that  the 
intent  of  the  (SVC)  permit  was  for  multiple 
trip  purposes  and  not  occasional  "one  or  two 
trips."  The  permit  had  been  applied  for  long 
before  the  freeze  language  was  proposed.  It 
was  only  a  matter  of  timing  that  so  few  trips 
were  made. 

There  is  nothing  in  the  ISTEA 
legislative  history  that  clarifies  the 
meaning  of  "regular  or  periodic  basis." 
but  the  ATA's  interpretation  is 
plausible,  especially  in  view  of  the 
Caltrans'  response  to  the  SNPRM.  The 
Caltrans  stated  that  it 

nissued  two  permits,  at  the  request  of  the 
California  Legislature,  allowing  two  vehicle 
combinations  with  three  26.5-foot  trailers  to 
operate  from  October  27  to  November  5. 
1971.  These  vehicle  combinations  had  an 
overall  length  of  94.25  feet  with  gross  vehicle 
weights  of  76.800  pounds  and  90.000 
pounds.  The  1971  pemiits  were  issued  to 
gather  information  on  truck  tractor  and  triple 
trailer  combination  operations.  The 
information  was  used  to  consider  whether 
triple  combination  operations  should  Ix; 
allowed  in  California. 

In  1983.  the  Caltrans  issued  permits 
for  operational  testsof  (l)a  111.000- 
pound  "Triple"  (28-foot  trailers) 
between  October  24-28;  (2)  a  106.850- 
pound  "Rocky  Mountain  Double"  (48- 
foot  semitrailer,  28-foot  pup)  between 
November  7-10;  and  (3)  a  122.650- 
pound  "Turnpike  Double"  (two  48-foot 
trailers)  between  November  14-18.  The 
Caltrans  argued  that 

California  retains  the  right  to  issue  an 
extralegal  permit  for  good  cause  to  operate  a 
divisible  combination  of  vehicles  exceeding 
the  maximum  size  or  weight  limits  with 
specific  guidance  provided  by  the  California 
Legislature. 

The  brief  tests  performed  by 
California  one  and  two  decades  ago, 
which  never  resulted  in  the 
authorization  of  LCV's,  are  certainly 
among  the  minimal  operations  that  the 
requirement  for  "regular  or  periodic" 
use  was  intended  to  exclude.  The 
FHWA  has  therefore  declined  to  list 
these  vehicles  in  appendix  C. 

Kansas  and  Yellow  Freight,  on  the 
other  hand,  clearly  expef;ted  LCV's  to 
use  1-70  routinely  and  for  years  to 
come,  and  m.ade  elaborate  preparations 
on  that  basis.  In  addition,  the  KDOT's 
efforts  to  cooperate  with  the  FHWA 
delayed  the  issuance  of  the  first  permits, 
which  would  otherwise  have  been 
available  in  March  1991.  On  balance, 
the  FHWA  believes  that  the  SVC 
operations  on  1-70  satisfy  the  statutory 
standard.  The  Goodland  route  has 
therefore  h)een  restored  to  appendix  C. 

The  CRASH  commented  on  the 
accuracy  of  the  li.sts  of  routes  available 
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LEGAL  CITATIONS 
One  change  has  been  m 


request  of  the  State.  KS.A-|i-l 
been  moved  from  the  list 
statutes  for  two  trailing  urtit 
combinations  to  the  list  fo  r  three  trailing 
unit  combinations. 

MASSACHUSETTS 

LENGTH  OF  THE  CARGolcARRYING 
UNITS: 

The  CRASH  conimenfec  that  the 
cargo-carrying  length  liste  i  in  the 
SNPRM  for  the  "Turnpike  Double 
LCV"  was  incorrectly  listed  as  114  feet. 
This  figure  is  the  overall  U  ngth 
previously  allowed  for  thi 
configuraiion.  Applying  fh  e  convention 
for  determining  cargo-carr  'ing  length 
used  throughout  this  rulemaking,  10  feet 
will  be  deducted  for  the  tr;  dor.  The 
cargo-carrying  length  now  ,hown  in 
appendix  C  for  the  truck  f  r  ictor  and  two 
trailing  unit  combination  i  ;  104  feet. 

OPERATIONAL  CONDITK  )NS: 

VEHICLE:  The  CRASH  p  Dinted  out 
two  vehicle  requirements  i  lissing  from 
the  SNFRiM,  one  concernir  g  emergency 
equipment  and  the  other  ci  mcerning 
passing  requirements.  Both  provisions 
have  been  added  fo  appenc  ix  C. 

PEBXUT:  The  CRASH  co  nmented  that 
the  SNPRM  did  not  include :  the 
requirement  to  have  insuraice  coverage 
of  certain  amounts.  Appen^  lix  C  has 
been  changed  to  reflect  the  requirement 
to  have  insurance  coverage  however, 
the  amounts  are  not  includ  ;d  in 
appendix  C.  The  amount  0  insurance 
coverage  is  not  an  item  thai  is  directly 
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COMBINATION: 

The  State  commented  the 
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LCVs  in  the  NPRM.  The  exclusion  was 
based  on  a  definition  of  excepted 
combination  used  in  the  NPRM  (,57  FR 
9901,  March  20,  1992)  as  follows: 

Truck  tractor-semitrailer-semitmilpr  and 
truck  tiactor-semitrailer-trailer 
configurations  with  a  maximum  length  of 
cargo-carrying  units  of  62  fnef  or  less  are 
subject  to  the  provisions  of  23  CFR  part  b58. 
These  are  the  twin  28-foot  units  authorized 
by  the  STAA.  and  the  28-foof  B-train  doubles 
authorized  as  specialized  equipment  bv  the 
FHVVA 

Michigan  contends  that  the  vehicle 
was  correctly  excepted  in  the  NPRM 
since  the  Michigan  vehicle  clearly  fell 
within  the  length  parameters  of  non- 
LCV  vehicles. 

The  exclusion  by  the  FHWA  in  the 
NPRM  was  erroneous.  The  vehicle  was 
included  in  the  SNPRM  and  is  now  in 
the  final  rule  since  it  can  consist  of  a 
truck  tractor  and  two  trailing  units  and 
can  carry  more  than  80,000  pounds  on 
the  Interstate  System. 

The  State  also  commented  that  the 
"Rocky  Mountain  Double— LCV  ' 
description  in  the  SNPRM  was 
inappropriate  for  the  vehicle  in 
operation  in  Michigan.  The  revised 
combination  categories  now  used  in 
appendix  C  has  alleviated  this  concern. 

MAXIMUM  ALLOWABLE  GROSS 
WEIGHT: 

The  State  commented  that  the  table 
listing  vehicle  combinations  subject  to 
the  ISTEA,  illustrating  a  Michigan 
vehicle  listed  under  "Rocky  Mountain 
Doubles  '  with  a  128,000-pound 
maximum  gross  weight,  was 
inappropriate.  Michigan,  the  State 
argued,  is  an  axle  weight  State  with  a 
grandfather  provision  and  maximum 
gross  weights  are  determined  based  on 
axle  and  axle  group  weight  limits. 
Therefore,  it  would  be  inappropriate  to 
specify  a  single  maximum  gross  weight 
for  Michigan.  The  FHWA  does  not 
agree.  The  table  and  text  have  been 
revised  to  show  a  maximum  allowable 
gross  weight  of  154,000  pounds.  The 
154,000-pound  figure  was  determined 
from  the  maximum  axle  weight  limits 
for  an  1 1-axle  vehicle  (the  maximum 
number  of  axles  allowed  under  State 
law)  with  optimum  axle  spacing  and 
with  a  combined  cargo-carrying  box 
length  of  58  feet.  Vehicles  with  fewer 
axles  or  less  than  optimum  axle  spacing 
will  have  a  lower  allowable  gross  weight 
based  on  State  requirements. 

OPERATIONAL  CONDITIONS: 

VEHICLE:  Michigan  commented  that 
certain  statements  included  in  the 
SNPRM  did  not  apply  to  the  vehicle  in 
question.  These  statements  concerned 
(1)  the  overall  length  of  a  truck  and 


trailer  or  semitrailer  combination  ond 
(2)  operational  hours  for  certain  vthicies 
hauling  hazardous  materials.  The 
appropriate  sentences  have  been 
removed  from  the  text. 

ACCESS:  The  State  commented  that 
"Access"  should  read  "all  designated 
State  highways."  This  change  h5«;  betn 
made. 

ROUTES: 

In  response  to  a  comment  by  the 
State,  the  "ROUTES"  descript'ion  h.-.-s 
been  changed  to  indicate  that  all 
Interstate  and  designated  State 
highways  are  open  to  these  \  ehii  Its. 

MISSISSIPPI 

CO.MBINATION: 

The  State  commented  Ihat  6  CMV 
with  two  cargo  units,  subject  to  the 
freeze  requirements  of  section  4006  ol 
the  ISTEA,  originally  submitted  by  the 
State  and  included  in  the  NPRM.  was 
inadvertently  left  out  of  the  SNPRM 
The  vehicle,  which  is  subject  lo  the 
freeze  because  the  trailing  units  may 
each  be  up  to  30  feet  long,  has  been 
included  in  appendix  C  with  the 
operational  information  listerias 
supplied  by  the  State. 

MISSOURI 

OTHER  COMMENTS: 

The  CRASH  claimed  that  an  error  in 
available  routes  had  been  made  in  the 
SNPRM,  and  that  the  SNPRM  did  not 
include  several  items  that  penain  lo 
permitted  loads.  The  CRASH  not  only 
questioned  the  availability  of  several 
Interstate  routes  in  the  Kansas  City 
metropolitan  area,  but  also  the 
availability  of  1-44  in  southwest 
Missouri,  it  .stated  that  "the  only 
National  Network  route  from  which 
LCVs  can  enter  Missouri  is  1-70  in 
Kansas."  Several  NN  routes  in  Kansas 
and  Oklahoma  come  up  to  the  Missouri 
State  Line.  LCVs  are  allowed  to  operate 
on  1-44  in  Oklahoma,  thus  making  1-^4 
available  to  enter  Missouri.  In  Kansas. 
LCVs  have  access  to  the  northeastern 
end  of  the  Kansas  Turnpike,  over  anv 
route  within  a  20-mile  radius.  Within 
that  20-mile  radius  in  Kansas,  several 
Interstate  and  other  highways,  which 
prior  to  passage  of  the  ISTEA  were 
designated  as  Federal-aid  Primary 
highways,  come  up  to  the  .Missouri  Siati; 
Line.  LCVs  may  use  any  of  these  routes 
to  reach  terminals  in  Missouri  which 
fall  within  a  20-mile  band  of  the  Kansas 
Slate  Line. 

The  CRASH  indicated  that  the  State 
indivisible  load  requirement  had  been 
omitted  from  the  SNPRM.  In  addition, 
the  CRASH  contends  that  several 
operational  requirements  were  also 
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omitted,  including  those  involving  time- 
of-day  restrictions,  weather 
requirements,  oversize  load  signs, 
speed,  tractor  unit  power,  and  the  need 
for  insurance.  The  State  respond'id  that 
routine  overdimension  and  overweight 
special  permit  issuance  in  Missouri  is 
made  in  accordance  with  State  Rjje  7 
CSR  10-2.010  (bcsed  on  Section 
304.200,  Revised  Statutes  of  Missouri 
1992).  which  provides  for  a  unifomn 
o-dministration  of  large  and  heavy  loads. 
Although  the  rule  (7  CSR  10-2.010)  as 
orii^ir.aUy  promulgated  by  the  Mi=:souri 
Highivay  and  Transportation 
Cor.imission  disallows  routing  relucihle 
b;>ds  {except  for  farni  products)  under 
pt;rn:it.  in  July  1986  the  State's  chief 
er'.gineer,  e.xercising  other  authority 
v.'ifhin  the  rule,  authorized  travel  for 
ni.'Iti-unit  LCV's  carrying  rediicil-le 
Inds.  To  quote  Rule  7  CSR  10-2. JIO 

ITjhe  chief  on<>in(;(!r  of  tht;  Stato 
Di;partmi;n!  of  Highways  aiMl  Tr.insportdtion. 
f'>r  Kooil  cause  shown  and  whtm  th«;  public 
.s.'!ffty  or  public  interest  so  justifies,  shall 
(s-nie  special  permits  for  vi-hiclos  or 
i-quipment  exceeding  the  limitations  on 
width,  length,  height,  and  vvei-^ht  h.errin 
>pw;ifipd  •  *  *. 

It  was  determiiied  to  be  in  the  public 
interest  to  allow  LCV  operation  to 
relieve  economic  stress  and  give  motor 
carriers  the  incentive  to  retain  terminals 
in  Missouri.  Missouri  would  then  be 
more  competitive  with  adjacent  western 
States  which  allow  LCV  operations.  The 
operation  of  LCVs  has  gone  without 
reported  incident,  according  to  an.iual 
documented  safety  a.ssessments  made  by 
the  Missouri  Highway  and 
Trarj.sportntion  Department,  the 
Missouri  State  Highway  Patrol,  the 
KartHss  City  Public  Works  Department, 
end  the  Kansas  City  Police  Department. 

In  response  to  other  items  listed,  the 
State  made  the  point  that  Missouri 
Revised  Statute  §  304.20!)  (1992)  gives 
the  chief  engineer  significant  latitude  in 
allowing  the  operation  of  LCVs,  and 
that  .several  items  including  speed  and 
weather  restrictions  are  conditions  of 
thf  oemut  issued  for  the  operation  of 
LCVs. 

MONTANA 

OPER.\TIONAL  CONDITIONS: 

PERMIT:  The  CRASH  said  that  a 
provision  requiring  carriers  operating 
vehicles  subject  to  the  ISTE.'V  freeze  to 
have  "public  liability  and  property 
damage  insurance  for  the  prottM:tion  of 
the  traveling  public  as  a  whole"  was 
omitted  from  appeiidrx  C.  Appendix  C 
has  been  changed  to  reflect  the 
requirement  to  have  insuraiuie  coverage; 
however,  the  amounts  are  not  included. 
The  amount  of  insurance  coverage  is  not 


an  item  that  is  directly  related  to  the 
size  and  weight  of  LCVs. 

OTHER  COMMENTS: 

The  CRASH  said  that  Chapter  R72  of 
the  Montana  Session  Laws  of  1991, 
which  amended  Montana  Code 
Annotated  (MCA)  section  61-10-124, 
increased  the  length  of  Turnpike 
Doubles  from  95  to  100  let^t  in  length 
e.^fective  January  1,  1992.  .aid.  therefore, 
the  cargo-carrying  length  in  appendix C 
should  be  based  on  the  shorter  length. 
This  is  incorrect.  Before  tl  e  change, 
.section  61-10-124  read  as  follows: 

A  tt-mi  permit  mi!y  Ik;  issiurS  for  any 
corjibinution  of  vehicles  that  ixteeds  95  ftrt-r 
in  l'-nt;th  but  dw;s  not  etct?;(l  I'Jd  fi-of  in 
K;:.t;rh.  •    *    '. 

After  the  1992  charige.  it  r.  ad  as 
follows,  with  the  .-".frdition  il  word 
underlined. 

A  term  permit  may  bu  issuJii  for  any 
cofTihi nation  of  vehicles  that  <  xce«!d.s  95  f^m 
in  length  hut  does  not  i>\uwl  100  fe;;t  in 
combination  length,  *   *   *. 

The  amendment  clarilie'l  but  did  not 
substantially  change  the  law:  term 
permits  could  be  issued  fO'  "Turnpike 
Doubles*'  not  more  than  100  feet  long  on 
June  1, 1991. 

NEVADA 

OPERATIONAL  CONDI'i  IONS: 

VEHICLE:  The  CRASH  s<  id  that  the 
Nevada  Department  of  Traisportation 
Rules  and  Regulations  in  Sictions 
484.400,  484.405(4).  484.41  5.  484.430, 
408.100-4,  and  408.100-r.(  i).  primarily 
dealing  with  emergency  and  .safety 
equipment,  should  be  added  to  the 
Nevada  provisions  in  appeidix  C.  VVs- 
concur,  and  this  has  been  done. 

OTHER  COMMENTS; 

VVfiile  appendix  C  has  be  in  changed 
to  reflect  the  requirement  td  have 
insurance  coverage,  the  amounts  are  no» 
included  in  appendix  C.  Tl  e  amount  of 
insurance  coverage  is  not  ar,  iterri  that 
is  directly  related  to  the  siz  s  and  weight 
of  LCVs. 

M'.W  MEXICO 

LENGTH  OF  THE  CARCW-CARRYING 
ITNITS: 

The  cargo-carrying  length  restriction 
docs  riot  apply  to  two  trailitg  unit 
combinations.  The  length  o;  each 
trailing  unit  is  limited  to  28  5  Und.  Th;.» 
describes  a  two  trailing  unit  vehich? 
whose  operation  is  guaranteed  by  the 
STAA  regardless  of  inter-unit  spacing. 
As  long  as  each  trailing  unit  is  28.5  feet 
long  or  less.  cargo-(xirrying  length  is  not 
restricted.  This  combination  is  listed  as 
an  LCV  because  it  can  exceed  the 


80.000-pound  threshold  established  in 
the  congressional  definition.  New 
Mexico  has  a  grandfathered  gross  weight 
limit  of  86.400  pounds. 

NEIV  YOFK 

COMBIN.^TION: 

The  State  submitted  an  additional 
vehicle  for  inclusion  in  appendix  C.  It 
is  an  STAA  Double  (twin  28.5-foot 
units)  hauling  up  to  100,000  pounds 
under  a  State  DOT  permit.  As  this 
combiaatioji  may  operate  on  NN 
highways  in  New  York,  appendix  C  has 
been  ametided  to  account  for  its 
operation.  This  combination  was 
inadvertently  omitted  by  the  State  DOT 
in  its  previous  LCV  submi.s.sions  and 
docket  comments. 

OPEILATIONAL  CONDITIO.\S: 

VEiUCIJ-:  The  CR/\SII  conmiented 
th.'t  several  items  were  omitted  from  the 
'VEHICLE  "  discussion  in  the  SNPRM. 
including  the  need  to  carry  emergeiu:y 
equipment,  mud  flaps,  safety  chains, 
and  a  tractor  certification  identification 
number.  .All  of  these  items  are  now 
included  in  appendix  C. 

The  discussion  under  DHIVER. 
VEHICLE,  and  PERXUTbas  been  revised 
to  note  the  fact  that  the  New  York  State 
Thruway  Authority,  in  addition  to  its 
responsibility  for  the  tolled  sections  of 
Interstate  routes  87,  87/287,  90.  95,  and 
190  (the  original  Thruway  maitiline 
between  New  York  City  and 
Pennsylvania  along  with  the  Berkshire. 
New  England,  and  Niagara  ser:tions), 
now  also  has  jurisdiction  over  the  full 
length  of  1-84,  and  that  portion  of  1-287 
between  Thruway  exit  8  and  1-95.  These 
latter  two  sections  remain  toll-free,  and 
the  operating  rules  th.'.t  apply  are  the 
same  as  those  in  effect  on  all  other 
highways  in  the  State  that  are  under  the 
jurisdiction  of  the  New  York  Slate  1X)T. 

OTHER  COMMENTS: 

Ttie  CRASH  also  .sought  to  i!u;lude  the 
insurance  requirements  and  th»' 
amoufits.  While  appendiv  C  h,.-  Ijcen 
changed  to  tvflvi.X  the  requirement  to 
have  insurance  coverage,  th««  amounts 
are  not  included  in  appendix  C.  The 
amount  of  insuraiK  e  <:overage  is  not  an 
item  that  ■"  directly  related  to  the  size 
and  weigji:  o:  ;.CVs. 

In  addition  to  the  i-dded  combination 
discussed  eariier.  the  State  subtrutted  a 
second  v»hicl!»  for  inclusion  in 
appendix  C  If  is  a  co.mbination  which 
u.ses  twin  28.5toot  units  to  carry 
noridivisibie  load.s.  This  vehicle  has  not 
been  included  as  noridivisibie  loads 
moving  under  permit  are  not  subject  to 
the  fn.'o/.e. 
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OKLAHOMA 

LENGTH  OF  THE  CARC  O  CARRYING 
UNITS: 

"  The  cargo-carrying  un  t  length  for  the 
two  traihng  unit  combination  has  been 
listed  in  this  final  rule  a  110  feet.  This 
length  was  determined  after  further 
review  of  docket  comments  submitted 
by  the  CRASH,  actual  op  eration 
documentation  submitte  i  by  various 
carriers,  and  the  appropi  iate  State 
statutes  and  regulations.  The  composite 
of  the  information  availa  >le  leads  the 
FHVVA  to  conclude  that  i  m  or  before 
June  1, 1991,  the  longest  legally  allowed 
multi-unit  combination  vehicle  in 
regular  or  periodic  use  ii  the  State 
consisted  of  a  truj;k  tra<:t  )r-semitrailer- 
trailer,  wherein^ch  oft  le  trailing  units 
Was  ."5.3  feet  long.  Combir  ing  twin  53- 
foot  units  with  a  4-foot  d-awbar  results 
in  the  110-foot  cargo-can  ying  length.  In 
the  NPRM  the  cargo-carr  ring  length 
listed  for  both  the  "Rock  '  Mountain'* 
and  "Turnpike"  Doubles  was  123  feet. 
In  the  SNPRM,  123  feet  v  as  again  listed 
for  the  "Turnpike"  Doub  e.  The  123-foot 
distance  was  the  result  o  combining  a 
4-foot  drawbar  with  twin  59-foot  6-inch 
Vinits. 

For  purposes  of  estabti  ihing  a  (argo- 
carrying  length  subject  tc  the  freeze 
provisions  of  the  ISTEA.  he  Slate 
incorrectly  interpreted  re  evant 
provisions  of  the  STAA  c  f  1982.  It 
appears  the  State  reasone  d  that  since  the 
STAA  required  (1)  that  a  1  States  allow 
truck  tractor-semitrailer-t  railer 
"Doubles"  combinations,  and  (2)  that 
Oklahoma  must  allow  a  5  9-foot  6-inch 
semitrailer  to  meet  the  gr  mdfather 
provisions  of  the  STAA  (;  3  FR  2599, 
Jan.  29, 1988),  it  follows  I  lat  Oklahoma 
must  therefore  allow  twir  59-foot  6-inch 
units  to  operate  as  part  of  a  multi-unit 
combination  vehicle. 

While  the  STAA  does  r  jquire  all 
States  to  allow  "Doubles.  '  the  only 
applicable  length  require  n.ent  is  that 
each  State  must  allow  at    jast  28.5-foof 
trailing  units.  The  allowa  !ce  of  any 
longer  unit  is  at  a  State's  i  iscretion 
within  ihe  parameters  est  iblished  by 
this  final  nile.  The  grandf  ithered 
semitrailer  length  apphes  only  for  truck 
•  tractor-semitrailer  combir  ations.  The 
STAA  requires  that  each  I  Itafe  continue 
to  allow  trailersorsemitn  ilers-of  such 
dimensions  as  those  that '  vere  in  actual 
and  lawful  use  in  the  Stat )  on  December 
1, 1982.  The  January  1988  rulemaking 
referred  to  earlier  estabi is  lecTthat  length 
as  59  feet  6  inches  for  Okl  ihoma. 

For  purposes  of  estahlis  \ing  a  cargo- 
carrying  length  subject  to  he  freeze 
provisions  of  the  ISTEA,  e 
determination  must  be  m£  de  as  to  the 
unit  lengths  comprising  c(  imbination 


vehicles  authorized  by  State  statute  or 
regulation  and  in  actual  operation  on  a 
regular  or  periodic  basis  on  or  before 
June  1,  1991.  Re-examination  of  all 
submitted  material  and  docket 
comments  resulted  in  the  110- foot 
length. 

OREGON 

LENGTH  OF  THE  CARGO-CARRYING 
UNITS: 

The  Oregon  Department  of 
Transportation  (ODOT)  commented  that 
overall  length  requirements  for  three 
trailing  unit  combinations  have  a 
significant  impact  on  public  safety  and 
must  be  retained.  The  ODOT  also  said 
that  the  length  of  tractors  in 
combination  with  three  trailing  units  is 
not  a  uniform  10  feet  long  but  can  range 
from  9  to  14  feet. 

The  freeze  does  not  affect  the 
authority  of  the  ODOT  to  enforce  an 
overall  length  limit  on  triple-trailer 
combinations.  However,  it  does  limit 
the  overall  length  of  the  cargo-carrying 
units  to  what  was  authorized  and  in  use 
on  or  before  June  1, 1991.  Although  the 
comment  does  not  specifically  indicate 
that  9-foot-long  tractors  were  in  use 
with  "Triples"  on  or  before  June  1, 
1991,  we  a.ssume  that  was  the  intent. 
Therefore,  appendix  C  has  been  changed 
to  correct  the  cargo-carrying  length  of 
three  trailing  unit  combinations  from  95 
to  96  feet. 

OPERATIONAL  CONDITIONS: 

X^HICLE:  The  CRASH  commented 
that  ORS  818.150(5)  provides  that  any 
towed  vehicles  in  a  combination  must 
be  equipped  with  safety  chains  or  cables 
to  prevent  the  towbar  from  dropping  to 
the  ground  in  the  event  the  coupling 
fails.  The  chains  or  cables  mu.st  have 
sufficient  strength  to  control  the  towed 
vehicle  in  Ihe  event  the  coupling  device 
fails  and  must  be  attached  with  no  more 
slack  than  nece.s.sary  to  permit  proper 
turning.  However,  this  requirement  does 
not  apply  to  a  fifth-wheel  coupling  if  the 
upper  and  lower  halves  of  tlit  fifth 
wheel  must  be  manually  released  before 
they  can  be  .separated.  Appendix  C  has 
been  amended  accordingly. 

ROUTES: 

The  ODOT  indicated  that  there  is  no 
direct  relationship  between  approved 
routes  for  three  trailing  unit 
combinations  and  the  NN  highways. 
The  connection  is  that  the  freeze  applies 
only  on  NN  highways.  Consequently, 
truck  tractor  and  three  trailing  unit 
combinations  may  not  operate  with 
more  than  96  feet  of  cargo-carrying 
length  on  routes  shovm  in  appendix  C. 
The  State  is  free  to  regulate  the  use  of 


triple-trailer  combinations  as  it  sees  fit 
on  other  highways. 

OTHER  COMMENTS: 

The  CRASH  also  indicated  that 
officials  who  issue  permits  may  require 
the  applicant  to  furnish  public  liability 
and  property  damage  insurance  and 
establish  that  the  permit  vehicle  will 
stay  on  the  right  side  of  the  centerline 
at  all  times.  We  do  not  regard  these 
conditions  to  be  the  type  which  must  be 
published  in  appendix  C  since  the  Slate 
has  discretion  whether  or  not  to  apply 
them. 

The  ODOT  asked  for  a  definition  of 
terms  and  vehicles  used  in  FHWA 
rulemakings  but  did  not  cite  any 
specific  items  that  should  be  defined. 
We  are  unaware  of  any  items  that 
should  be  defined  or  that  could  be 
defined  without  affording  interested 
persons  the  opportunity  to  comment  on 
the  proposed  definitions. 

SOUTH  DAKOTA 

OPERATIONAL  CONDITIONS: 

I'EHJCLE:  The  CRASH  said  that 
provisions  relating  to  public  liability 
insurance,  the  amount  of  offtracking 
allowed  and  the  entering  of  the 
dimensions  used  to  calailate  the 
offlracking  on  the  permit  form  should  be 
included  in  appendix  C.  We  concur,  and 
appendix  C  has  betm  modified 
accordingly. 

OTHER  COMMENTS: 

The  State  said  that  the  maximum 
weight  limit  for  "Rocky  Mountain 
Doubles  '  is  not  "129K"  as  shown  o;i  the 
table  at  58  FR  114B.5-11466  of  the 
SNPRM  but  is  the  "Uncapped  Federal 
Bridge  Formula."  For  LCVs  the 
maximum  allowable  weight  is  capped  at 
what  was  allowed  and  in  actual 
operation  on  June  1, 1991.  Ba.sed  on  the 
information  submitted  by  the  State,  a 
"Turnpike  Double,"  which  mu,st  also 
comply  with  the  Federal  Bridge 
fomuila,  is  limited  to  a  maximum  of 
129,000  pounds.  The  re{:ategorization  of 
the  vehicles  subject  to  the  LCV  freeze 
has  adopted  the  129,000-pound  value 
for  the  "Turnpike  Double"  as  the 
maximum  for  a  truck  trattorand  two 
trailing  units. 

The  State  showed  the  length  of  the 
road  tractor-trailer-trailer  combination 
as  80  feet.  However,  this  is  the  overall 
length.  When  the  length  determination 
in  the  ^NPRM  is  used,  the  cargo- 
carrj'ing  length  is  the  overall  length 
minus  10  feet  for  the  length  of  the 
tractor.  Therefore,  the  cargo-carrying 
length  of  this  combination  is  shown  in 
appendix  C  as  70  feet. 

The  State  asked  for  certain  additions 
and  deletions  to  appendix  C.  The 
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rrJcategorization  of  the  vehicles  subject 
to  the  LCV  freeze  accounted  for  most  of 
thi!  changes  suggested  by  the  State.  The 
f!.;.-!  riptions  for  South  Dakota,  which 
vow  appear  in  appendix  C.  take  info 
iiccount  the  comments  mado  by  th-; 
St.ite. 

(•TAH 

OlTiUTIONAL  CONDITIONS: 

VEHlCLE:The  CRASH  .said  that  Utah 
F^'f^ulations  for  Legal  and  Permitted 
\  t;hicler„  sections  400.2(8),  (12),  and 
(14)  pertaining  to  sway  of  multiple- 
trailer  vehicles,  following  distance,  and 
insurance  requirements,  respectively, 
should  be  reflected  in  appendix  C.  We 
concur,  and  appendix  C  has  been 
amended  accordingly. 

ROUTES: 

The  State  clarified  the  basis  for 
delineating  vehicles  allowed  to  operate 
on  divided  or  nondivided  highways 
from  overall  length  to  length  of  cargo- 
carrying  units.  This  reformatting  did  not 
change  the  lengths  allowed,  but  simply 
re-stated  the  lengths  to  match  the 
language  of  the  ISTEA. 

LEGAL  CITATIONS: 

The  State  also  corrected  the  legal 
citation  for  truck  tractor  and  two  trailing 
unit  combinations  and  indicated  that 
those  for  "Triples"  should  be  the  same. 
These  changes  have  been  made. 

WASHINGTON 

COMBINATION: 

The  State  indicated  that  the  li.sting  in 
the  SNPRM  for  "Dump  truck  with  pup 
trailers"  should  be  changed  to  "Truck 
and  trailer."  We  agree,  and  this  change 
has  been  made  in  appendix  C. 

OTHER  COMMENTS: 

The  State  indicated  that  the  listing  in 
the  SNPRM  of  "truck  tractor  with 
dromedary  box-semitrailer-trailer" 
should  be  changed  to  read  "truck  tractor 
carrying  a  freight  compartment  no 
longer  than  eight  feet-semitrailer- 
semitrailer  or  full  trailer."  As  indicated 
previously,  we  have  decided  for  the 
time  being  not  to  list  dromedary 
equipment  separately.  This  vehicle  is 
therefore  covered  by  the  listing  for  the 
truck  tractor  and  two  trailing  unit  LCV 
which  also  has  a  cargo-carrving  length 
of  68  feet. 

The  State  also  commented  that  the 
length  of  the  cargo-carrying  units  for 
■Rcicky  Mountain  Doubles"  should 
indicate  that  the  68-foot  length  includes 
the  load.  We  disagree.  The  ISTEA 
limited  the  length  of  cargo-cuirrying 
units,  not  loads.  If  the  State  wants  to 
(inihihit.  or  allow,  cargo  overhangs  over 


that  length,  it  is  free  to  du  so  since  it 
retains  all  the  authority  it  po.ssessed 
prior  to  the  ISTEA  to  rtrgui.it*^  cargo 


overhangs. 


WYOMING 

Mnny  of  }hecomiT:(>n»s  r.(adt;  hv  the 
WTA  and  the  State  DOT  iiuolvf'd 
cUowaljle  lengths  and  w«iights  for  whii: 
previously  had  been  difforeT',ti;i!ed  as 
"Rocky  Mnunt.'iin"  and  "Turnpike" 
Doubles.  The  recatogorization  into  tri;<:k 
tractor  and  two  trailing  units  now  usi-d 
in  appendix  C.  has  accommodated  nianv 
of  these  comments. 

COMBINATION: 

On  or  before  June  1,  lOiH.  VVyonnng 
only  allowed  combination  vi^hicles 
consisting  of  not  mort;  than  three  singh' 
vehicles.  This  precluded  the  operation 
oftriple-trailer  combinations  vvhic:h 
consist  of  four  single  vehicles— a  truck 
tractor,  a  semitrailer,  and  two  trailers.  A 
provision  of  the  ISTEA,  in  effect,  gave 
the  State  until  the  next  general  election 
day  following  enactment  (November  A. 
1992)  to  decide  whether  to  allow 
"Triples."  A  Statewide  referendum  to 
allow  their  use  was  defeated  in  the 
November  3, 1992.  election  and.  as  a 
re.sult.  the  ISTEA  bars  the  use  of 
"Triples"  in  Wyoming. 

LENGTH  OF  THE  CARC^-CARRVING 
UNITS: 

Provisions  relating  to  the  length  of  a 
semitrailer  in  a  truck  tractor-semitrailer 
combination  will  not  be  added  to 
appendix  C  since  this  vehicle  is  not 
subjet:t  to  the  ISTEA  freeze.  The  State 
DOT  argued  that  its  60-foot  semitrailer 
length  limit  would  apply  to  automobile 
and  boat  transporters  with  no  overall 
length  limit.  This  is  not  consistent  with 
the  Federal  requirement  that  States  must 
allow  standard  automobile  and  boat 
transporters  to  have  a  minimum  overall 
length  of  65  feet  (75  feet  if  stinger- 
steered),  with  no  specific  limit  on  the 
length  of  the  semitrailer.  However, 
application  of  the  State  rule  does  not 
conflict  with  the  Federal  requirement 
since,  as  a  practical  matter,  it  only 
applies  to  vehicles  longer  than  65  or  75 
feet.  Such  longer  combiqations  would 
be  subject  to  the  ISTEA  freeze.  As  a 
result,  appendix  C  has  been  changed  to 
list  the  overall  length  of  auto  and  boat 
transporters,  since  cargo  is  typically 
carried  on  a  headrack  the  same  length 
as  the  tractor,  in  addition  to  the  cargo 
on  the  trailer. 

OTHER  COMMENTS: 

The  WTA  said  that  a  trui:k-tr.iii.rr 
combination  falls  under  the  dennition 
of  "any  other  combination  of  vehicles" 
in  Wyoming  law  ,ind.  th»;rcfore.  is 


limited  to  a  total  overall  lonjjth  of  85 
feet  with  no  single  unit  exi:eedirig  60 
feet.  While  the  con.binnfion  is  limited  to 
85  feet,  the  60-foot  limit  applies  only  to 
si,(i.i!niilers  in  a  truck  tractor-semitrailer 
combination.  The  showing  of  78  fetM  fo.' 
the  length  of  the  cargo-carrying  units 
v.T.s  based  on  a!l-jv.ing  7  feoi  fur  c.ih 
h-nglh. 

The  WTA  sciid  that  it  could  n;it 
understand  why  tho  cnrgo-cnrr^ing 
length  ofsnddlemount  combi:iiitions 
was  shown  in  the  .^'.NPRM  as  75  feel. 
Under  Wyoming  low  it  would  be 
e;on.sidered  as  "any  other  combination" 
subject  to  an  overall  length  of  85  feet. 
We  agree.  Since  the  tractor  in  a 
saddlemount  combination  is  part  of  the 
c;argo  being  transported,  we  have 
changed  the  length  of  the  cargo-carrying 
units  for  this  combination  to  85  feet! 

TOW  TRUCK  OPtR.\TIONS 

Ihe  nature  of  the  service  provided  by 
wre(;kers  or  tow  trucks  is  such  that  these 
vehicles  need  to  have  immediate  acce.ss 
to  all  roads  in  a  State  to  remove  disabled 
or  abandoned,  as  well  as  accident- 
damaged,  vehicles.  They  are.  to  that 
o.\tent.  emergency  vehicles.  There  is  no 
evidence  that  Congress  intended  to 
include  these  operations  under  the 
freeze  restrictions.  Therefore,  the  FHWA 
propo.sed  in  the  SNPRM  to  exclude 
emergency  towing  operations  from  any 
of  the  freeze  provi.sions  proposed  in 
appendix  C.  Comments  on  this  issue 
were  received  from  the  California  and 
Washington  DOTs  and  the  California 
Highway  Patrol. 

Both  of  the  California  agencies 
recommended  that  proposed  23  CFR 
658.23(b)(5).  which  would  allow  tow 
trucks  and  vehicles  in  tow  to  operate  on 
the  NN  without  regard  to  the  freeze  on 
length,  be  amended  to  require  a  State 
permit  to  operate  overlength.  Ttiis  is 
unnecessary  since  23  CFR  658.23(b)(5) 
merely  means  that  they  are  not  limited 
to  whatever  length  was  allowed  and  in 
n.se  on  June  1. 1991.  Since  they  also  are 
not  STAA  vehicles,  the  State  may 
regulate  their  length  in  any  manner  it 
sees  fit.  including  the  requirement  for  a 
permit,  if  it  wishes. 

The  Washington  DOT  asked  if  tow 
truck  operations  are  restricted  to  the 
length  and  weight  in  effect  on  June  1. 
1991.  As  stated  in  the  SNPRM. 
emergency  towing  operations  hw 
excluded  from  any  of  the  frwze 
provisions  in  appendix  C.  However,  the 
proposed  provisions  in  paragraph  (b)  of 
23  CFR  658.23  only  excluded  tow  trucks 
from  the  length  provisions  of  appendix 
(;.  In  order  to  fully  exclude  emergency 
towing  operations  from  any  of  the 
provisions  cont.iinrwl  in  n'nv  21  CFK         J 
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provided  in  this 
rucks  with 


YA  proposed  to 
-.p.th  for 
forrfuryiiig 


658.23,  the  underlined  )hrase  in 
paragraph  (a)(1)  has  bee^  added: 

(a)(1)  Except  as  otherwise 
Bection  and  except  for  tow 
vehicles  in  tow,  •  *  * 

Also,  in  parngraph  (b)  5)  "with"  has 
been  substituted  »or  "anjl 

Pole  Trailers 

In  the  SNTR.M  the  Hi 
list,  as  the  authorized  h 
expandable  tr?.ilers  u:cc 
poles,  logs  or  pipe,  ale.  a.-.ie  trailers), 
\he  lengths  allowed  by  f  tate  law,  even 
if  these  limits  refer  to  th  s  cargo  rathr-r 
than  the  vehicle  ii.self. 

Only  five  s>its  of  conr  Kints  were 
received  which  specific;  ily  addressed 
the  issue  of  pole  trailers  The  South 
Dakota  DOT  supported  I  ie  position  that 
the  State-allowed  length  of  the  car<;o 
should  be  considered  tin  cargo-carrying 
length  of  the  unit.  The  S  ate  added  that 
the  FHWA  should  estab!  sh  a  national 
cargo  overhang  policy  si  niJar  to  that  in 
effect  for  automobile  anc  boat 
transporters;  that  is,  3  fei  t  in  front  and 
4  feet  to  the  rear  of  the  vi  hide.  The 
Pennsylvania  DOT  comr  lented  that  its 
special  length  limitation  (70  feet)  for 
any  combination  transpo  ting 
nondivisible  articles  has  jeen  in  place 
for  over  20  years,  and  th;  t  it  should  be 
listed  as  Pennsylvania's  ength  for  these 
vehicles.  The  California   lighway  Patrol 
provided  that  State's  app  icable  length 
limits  for  pole  or  log  trai  }rs.  Taking  a 
different  tack,  both  the  A  FA  and  the 
VVTA  stated  in  their  com  nents  that  pole 
trailers  should  not  be  cor  sidered  or 
regulated  as  IX:Vs.  The  .'  TA  stated  that 
the  "FHWA  is  incorrect  i  i  believing  that 
establishing  length  limits  for  pole 
trailers  is  consisic-nt  with  the  purpose  of 
section  40C6  of  ISTEA."   ii  addition  to 
echoiii;-  ihe  ATA's  comn  snt,  the  VVTA 
went  on  to  state  that  the  1  HVVA's 
proposal  with  rpoard  to  n  gulafing  pole 
trailers  as  an  LCV,  "does  lot  recr)p,nize 
that  ti.Tiber  harvesters  do  not  cut  logs  in 
Die  same  lengths  al!  the  ti  me.  Utility 
poles  transported  by  tele;  hone  and 
power  fompanies  are  not  the  same 
length  and  neither  are  lh«  joints  of  pipe 
used  in  oil  well  driiling,    ipe  line 
construction  and  wa'tir  ar  d  sewer  lino 
repair  and  const rui  tion." 

The  nUVA  has  re-exan  ined  this 
issue.  In  the  SNPR.M.  the  ^HVVA 
admiitod  that  the  statutor  i  language 
concerning  the  freeze  is  n  )t  readily 
applicable  to  such  vehich  s.  The 
discussion  of  pole  trailers  and  the 
inclusion  of  these  vehicle  i  in  the 
SNPRM  was  based  on  an  :  nterpretation 
that  the  two  cross-membe  s  on  which 
the  cargo  rests  constitute  i  ndividual 
cargo-carrj  ing  units  for  pi  irposes  of 


section  4006  of  the  ISTEA.  That 
argument  is  difficult  to  maintain.  In  fact, 
the  hitch,  the  load,  and  rear  dolly 
combine  to  create  a  de  facto  semitrailer. 
The  FHWA  has  decided  not  to  include 
the.se  vehicles  in  appendix  C,  as  truck 
tractor-semitrailers  are  not  subject  to  the 
requirements  of  the  freeze.  Two  separate 
pole  trailers  pulled  by  a  tractor, 
however,  must  co.mply  with  se;,1ion 
4C0S. 

Further  Restrictions  on  ISTEA  Vehicles 

The  JSI'EA  provides  that  States  may 
further  restrict,  or  even  prohibit,  the 
operation  of  LCV's  or  CMVs  wim  two 
or  more  cargo-carrying  units  after  June 
1, 1991.  Such  restrictions,  however, 
must  be  consistent  with  soclions  411, 
412,  and  416(a)  of  the  STAA.  This 
means  that  States  may  not  prohibit  twin 
trniler  combinations  with  trailers  not 
over  28  feet  long  (28.5  feet  if 
grandfathered)  from  operating  on  the 
NN  or  reasonable  access  routes.  States 
may  not  restrict  the  width  of  vehicles  on 
the  NN  or  reasonable  access  routes  to 
less  than  102  inches  or  the  metric 
equivalent,  102.36  inches. 

A  State  must  notify  the  Secretary 
within  30  days  after  the  imposition  of 
further  restrictions  or  prohibitions  on 
the  operation  of  LCV's  or  CMVs  with 
two  or  more  cargo-carrying  units.  The 
FHWA  does  not  have  approval  authority 
over  any  additional  restrictions  a  State 
may  impose,  but  is  required  to  publish 
such  restrictions  in  the  Federal 
Register.  The  FHWA  may  require 
further  information  or  clarification 
before  publishing  the  restrictions  in  the 
Federal  Register. 

No  ari'litional  comments  were 
received  on  this  is.sue  in  response  to  the 
SNPRM.  The  proposed  reeiil;!torv 
language  in  the  SNPRM  dirri  tly 
reflected  congressional  in!>.!  us 
expressed  in  the  ISTEA.  'i  Ji.it  iangua'^e 
has  been  adopted  unchanged  by  ! his 
final  rule  in  S658  2n(e). 

Missor  Adjustments  lo  F-isled 
Information 

ot^tions  1023  and  400B  of  the  ISTEA 
allow  States  to  make  minor  adju^lments 
of  a  temporary  and  emergency  nature 
which  will  relax  route  designations  and 
V'jliicie  operating  restrictions  in  effet;t 
on  June  1, 1991.  They  sLso  dirLCt  Ihe 
Serxetary  to  issue  regulations 
establi-shing  criteria  for  the  Siates  to 
follow  in  making  such  adjustments. 

Minor  adju.sfnients  must  be  both 
temporary  and  caused  by  an  emerg«  ncy. 
According  to  the  Conference  Report  on 
the  ISTEA  (H.R.  Conf.  Rep.  No  404. 
102d  Cong.,  1st  Sess.  314  (1901)).  such 
adjustments  are  intended  to  be 
temporary  and  limited,  e.g.,  a  bridge 


failure  that  would  require  the  rerouting 
of  ISTEA  vehicles  to  highways  where 
they  would  otherwise  be  prohibited. 
Since  it  is  impossible  to  foresee  all  types 
of  emergencies  that  might  necessitate  a 
minor  adjustment,  and  it  is  not  the 
intent  of  the  FHWA  to  estc-blish  a 
burdensome  reporting  requirement,  the 
proposed  regulation  would  require  a 
State  to  report  the  details  of  an 
adjustment  only  if  the  duration  was 
expected  to  exceed  30  d2ys.  Emerganry 
aajustmonts  with  a  duration  of  30  days 
or  less  would  not  be  reported  to  the 
FHWA. 

Tiie  NPRM  proposed  to  cap  the 
duration  of  minor  adjustments  at  1  year. 
Adju.slmcnts  la.sting  more  than  1  year 
would  not  be  considered  to  be  of  a 
temporary  or  emergency  nature.  Minor 
adjustments  for  the  same  emergency 
would  not  be  permitted  to  be  broken 
into  periods  of  less  than  1  year  to  extend 
the  emergency  for  a  period  longer  than 
that.  Similarly,  an  emergency  would  not 
be  permitted  to  be  broken  into  30-day  or 
shorter  periods  to  avoid  reporting.  The 
FHWA  re-e.xamined  the  issue  in  light  of 
the  comments  received  to  the  NPRM 
docket.  Subsequently,  the  SNPRM 
removed  the  NPRM's  1-year  maxi.mum 
duration  for  a  minor  adjustment,  but 
clearly  spelled  out  that  the  FHW,^  must 
approve  any  minor  adjustments  which 
exceed  30  days.  The  SNPRM  proposal 
also  cisarly  spelled  out  that  rejection  of 
a  State's  request  would  cause  the 
immediate  reimposition  of  freeze 
restrictions,  with  failure  to  do  so  putting 
a  State  at  risk  of  a  funding  penalty 
pursuant  to  23  U.S.C.  141. 

Two  sets  of  comments  to  the  SNPRM 
addres.sod  the  issue,  those  of  the  CRASH 
and  those  of  the  Advocates  For  Highway 
and  Aisfo  Safety  (Advocate.s;.  Both 
organizations  objected  to  the  -^  ^moval  of 
the  originsl  l-year  lime  limit.  They 
feared  that  under  the  SNPRM  States 
would  be  allowed  to  detour  LCV's  onto 
highways  less  capable  of  safely 
a<;cominodating  these  vehicles  for 
unspecified,  indefinite  lengths  of  time. 
The  Advocates  also  objected  to  the 
SNPRM  proposal  be«;ause 

It  fiiils  to  provide  nny  i.rii!>ria  for  the  st.ifps 
to  -jse  in  rho*>sing  alteniatc  routes.  Tht) 
agfjncv  (FHWA)  simply  asserts  th;:t  it  will 
exercise  its  discrcttOji  to  revi&w  «nd  approve 
or  disapprove  any  state  s  rpqat;.slfor  ini  l.CV 
routin;.;  adjustment. 

It  argues  that  the  FHWA  is  reserving  for 
itself  a  power  to  make  det;isions  on  an 
impartanl  i.ssue  without  publicly 
available  guidelines  which  have  been 
developed  through  a  rulemaking 
process. 

The  criteria  represented  in  the  final 
rule  by  §B58. 23(c)  are  necessarily 
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general  and  rely  on  the  review-and- 
approval  nature  of  the  Federal-State 
relationship. 

It  is  not  practical  to  develop  specific 
criteria  to  evaluate  requests  which 
might  originate  for  any  number  of 
reasons.  However,  to  aHay  the  concerns 
of  both  the  CRASH  and  Advocates— that 
minor  adjustments,  insofar  as  alternate 
routes  are  concerned,  will  result  in 
LCV's  temporarily  operating  on 
highways  perceived  to  be  less  safe — this 
final  rule  includes  additional  guidance 
in  selecting  alternate  routes.  Section 
658.23(c)  now  provides  that  in  selecting 
alternate  routes.  States  should,  to  the 
extent  possible,  select  routes  with 
geometric  and  pavement  design  features 
equivalent  to  those  of  the  highway 
segment  which  is  temporarily 
unavailable.  In  addition,  each  request 
involving  an  alternate  route  should 
include  a  discussion  of  what  steps  the 
State  will  take  to  mitigate  any 
operational  and/or  safety  problems  that 
may  develop. 

The  operating  philosophy  of  the 
FHWA  with  respect  to  State  issues  has 
always  been  that  of  individual  office 
autonomy  within  broad  national 
guidelines.  The  Division  Office  of  Motor 
Carriers  within  each  State  is  in  the  best 
position  to  evaluate  requests  involving 
truck  issues  in  the  State.  However,  in 
order  to  assure  that  a  degree  of 
uniformity  is  applied  to  such  requests, 
the  Regional  Office  of  Motor  Carriers 
must  be  consulted  before  a  decision  is 
made  on  a  State's  request.  On  issues 
which  involve  alternate  routes  for 
LCVs,  the  final  rule  directs  the  Division 
Office  of  Motor  Carriers  to  coordinate 
with  the  Division  Administrator  before 
consulting  with  the  Regional  Office. 

Definition  of  Nondivisible  Loads 

Background 

The  definition  of  a  nondivisible 
vehicle  or  load  included  in  the  NPRM 
was  criticized  by  many  commenters. 
and  the  following  revised  definition  was 
therefore  proposed  in  the  SNPRM: 

Nondivisible  vehicle  or  load.  As  used  in 
this  part,  "nondivisible"  means  any  vehicle 
or  load  exceeding  applicable  length  or  weight 
limits  which  cannot  readily  be  separated  into 
smaller  vehicles  or  loads  that  comply  with 
such  limits  without: 

(1)  Compromising  the  intended  use  of  the 
vehicle. 

(2)  Destroying  the  value  of  the  load,  or 

(3)  Using  expert  knowledge  or  specially 
designed  tools.  The  intended  use  of  a  vehicle 
would  be  compromised  if  separating  it  into 
sniiiiler  units  would  make  it  unable  to 
perform  the  function  for  which  it  was 
designed.  The  value  of  a  load  would  be 
destroyed  if  separating  it  into  smaller  units 
would  make  the  load  unusable  for  its 
intended  purpose.  Expert  knowledge  means 


familiarity  with  procedures  required  to 
dismantle  and  reassemble  a  load  which  arc 
beyond  the  job  requirements  typically 
associated  with  positions  in  the  motor  carrier 
industry.  Specially  designed  tools  means 
equipment  designed  and  manufactured  onlv 
for  use  with  the  load  in  question.  A  State 
may  treat  a  sealed  containerized  load  moving 
in  international  commerce  as  a  nondivisible 
load. 

Many  of  those  who  responded  to  the 
SNPRM  discussed  nondivisible  loads, 
but  a  number  of  commeTits  suggested 
that  the  scope  of  the  definition  requires 
clarification.  The  definition  adopted 
here  (and  the  others  already  codified  in 
23  CFR  658..5)  apply,  like  the  ISTEA 
freeze  itself,  to  the  same  highways  and 
vehicle  characteristics  as  the  underlying 
Federal  law.  The  following  paragraphs 
explain  that  principle  in  more  detail. 
Weight:  As  a  condition  of  receiving 
Federal-aid  funds.  States  are  required  to 
enforce  Federal  weight  limits  (23  U.S.C. 
127)  on  the  Interstate  System  and  on 
routes  providing  reasonable  access  to 
and  from  the  Interstate.  The  penalty  for 
failure  to  do  so  is  the  withholding  of  a 
State's  National  Highway  System  (NHS) 
apportionment.  A  State  may  set  any 
weight  limit  it  wishes  on  other 
highways,  though  many  have 
voluntarily  adopted  Interstate  limits  for 
all  roads.  States  are  therefore  required  to 
use  the  FHWA's  definition  only  when 
considering  whether  to  issue  a 
nondivisible  load  permit  allowing  an 
overweight  vehicle  to  operate  on  the 
Interstate  System  and  roads  providing 
reasonable  access  to  and  from  the 
Interstate. 

Length:  Federal  laws  relating  to 
vehicle  length  (49  U.S.C.  app.  2311  and 
23  CFR  658.13.  658.23)  apply  to  the  NN 
of  highways — see  appendix  A  to  p*rt 
658 — and  routes  providing  reasonable 
access  to  and  from  the  NN  (49  U.S.C. 
app.  2312  and  23  CFR  658.19).  The 
Interstate  is  part  of  the  larger  NN,  and 
reasonable  access  rights  extend  the 
reach  of  Federal  size  laws  beyond  the 
NN  itself.  In  contrast  to  Federal  weight 
law,  these  provisions  and  the 
implementing  regulations  preempt 
conflicting  State  laws  or  regulations. 

As  a  practical  matter,  the  FHWA 
definition  of  a  nondivisible  load  will 
rarely  be  applied  to  cargo  length 
because  it  does  not  cover  straight  trucks 
or  single-trailer  combinations.  It  covers 
only  loads  on  vehicles  (1)  operating  on 
the  NN.  and  routes  providing  reasonable 
access  to  and  from  the  NN,  (2)  which 
have  two  or  more  cargo-can7ing  units, 
and  (3)  when  the  overall  length  from  the 
front  of  the  first  to  the  rear  of  the  last 
cargo-carrying  unit  exceeds  the  longest 
such  length  in  actual  legal  operation  for 
a  specific  configuration  on  or  before 


June  1,  1991.  There  are  very  few  single 
loads  that  rest  simultaneously  on  the 
bed  of  a  straight  truck  and  on  a  trailer, 
or  on  two  or  more  trailers.  And  even  in 
those  cases,  the  definition  would  not 
apply  unless  the  total  cargo  box  length 
were  greater  than  that  allowed  by  the 
State  in  1991.  The  definition  will  apply 
more  often  to  loads,  like  entire 
buildings,  that  are  moved  on  a  series  of 
dollies,  each  of  which  is  a  single  cargo- 
carrying  unit.  There  has  been  virtually 
no  controversy  about  these  loads,  and 
we  expect  little  in  the  future. 

Width:  Federal  width  law  (49  U.S.C. 
app.  2316  and  23  CFR  658.15),  like  the 
length  requirements,  applies  on  the  NN 
and  reasonable  access  routes,  and  it 
preempts  conflicting  State  laws  or 
regulations.  However,  the  definition  of  a 
■  nondivisible  load  adopted  by  this  rule 
does  not  apply  to  an  overwidth  vehicle 
because  Federal  law  provides  that  States 
may  issue  permits  to  motor  vehicles 
more  than  102  inches  wide  without 
regard  to  divisibility  or  nondivisibility 
(49  U.S.C.  app.  2316(c)). 

Height:  The  FHWA  has  no  authority 
to  regulate  vehicle  height;  there  is  no 
Federal  law  on  this  subject. 

Comments  to  the  Docket 

Containers:  The  SNPRM  proposed  to 
allow  States  to  treat  containers  moving 
in  international  commerce  as 
nondivisible  loads.  Responses  were 
about  equally  divided.  Three  State 
transportation  departments  favored  the 
proposal,  while  two  States,  the  ATA. 
and  the  Advocates  opposed  it. 

Missouri  said  that  "(u)niformity 
among  States  to  issue  overweight 
permits  for  containerized  loads  in 
exceijs  of  80,000  pounds  gross  weight 
would  be  a  giant  accomplishment." 

Connecticut  suggestea  that  States  be 
required  to  treat  sealed  containerized 
loads  moving  in  international  commerce 
as  nondivisible,  subject  to  maximum 
dimensions  and  weights  it  did  not 
specify.  Florida  went  even  further, 
pointing  out  that 

no  justification  is  presented  in  the  SNPR.M 
for  not  affording  identical  containerized 
loads  in  domestic  commerce  a  benefit  being 
afforded  such  containers  in  international 
commerce.  Therefore,  it  is  proposed  that  the 
final  rule  make  no  reference  to  either 
international  or  domestic  commerce  and  thcr 
statement  in  question  should  be  revised  to 
read:  A  State  may  treat  a  sealed  containerizetl 
load  as  a  nondivisible  load. 

On  the  other  hand,  the  Washington 
State  Patrol  strongly  disagreed  with  the 
proposal. 

If  that  were  allowed,  the  industry  could 
load  any  container  to  whatever  weight,  claim 
its  (sic)  moving  in  international  commerce 
and  obtain  an  overweight  permit,  without        J 
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regard  to  axle,  gross  weight 
requirements  *  •  *. 

During  a  recent  "Conta 
conducted  by  the  Washin 
was  shown  that  of  the  3. 
transporting  containers,  wh 
legal  weight  limits,  all  but 
transported  legally  by  usi 
proper  number  of  axles  and 

The  Washington  State 
that  "(f)he  proposal  * 
in  conflict  with  the  " 
Container  Transportation 


jr  bridge  formula 


intfr  Weight"  study, 
gtdn  State  Patrol,  It 
lOQvehicles 

h  exceeded  the 
ohe  could  be 
ng  vehicles  with  the 
jxle  spacings. 

Pairol  concluded 
appears  to  be 
Interhiodal  Safe 
Act  ofi992' 


ig: 


1  ettc 
poli  :y 
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Similarly,  the  Washin 
argued  that  "(r)ather  thar 
policy  that  the  FHWA  is 
about  whether  the  .states 
containerized  cargo  to  be 
divisible,  it  would  seem 
encourage  a  national 
not.  This  would  alleviate 
on  this  point  among  ports 
.services  more  amenable 
shippers."  South  Dakota 
"(jlust  because  the  contai 
or  is  'moving  in  intemati 
commerce'  should  not 
N,  loaded  container  from 
*size  and  weight 
exists  for  a  load  which  is 
container,  such  as  a  truck 
sealed'  and  not  'moving 
commerce.'" 

The  ATA  recommendec 
proposal  to  allow  contain 
treated  as  nondivisible  lo< 
and  that  the  issue  be  a 
rulemaking  to  implement 
Intermodal  Safe  Containei 
Transportation  Act. 

The  Advocates  argued  t 
had  "openly  contravened 
intent"  expressed  in  secti 
ISTEA  "by  explicitly  end 
prosper  tive  regular  issua 
permits  for  any  'sealed  co 
cargo  i.-)  international 

FHWA  Response:  The 
that  there  is  a  serious  ques  I 
the  proposal  to  allow  Slates 
containers  in  Internationa 
nondivisible  loads  is  cons 
Intermodal  Safe  Container 
Transportation  Act  of  199, 
Container  Act)  (Pub.  L.  10 
Stat.  .3B4fi,  partly  codified 
508). 

Briefly,  the  Safe  Contai 
requires  the  party  tenderi 
intermodal  container  or  tr.: 
/  cargo  weight  in  excess  of 
to  provide  the  initial  carri*^ 
certification  of  the  cargo 
reasonable  description  oft 
Each  carrier  in  the  interm 
required  to  transmit  the  o 
the  next  carrier.  Motor  ca 
prohibited  from  hauling  I 
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intermodal  containers  or  trailers  subject 
to  the  Safe  Container  Act  without 
receiving  a  certification.  It  is  also  illegal 
to  coerce  a  motor  carrier  to  haul  such  a 
container  or  trailer  (1)  without  a 
certification  or  (2)  when  the  certified 
weight  would  make  the  combination 
vehicle  exceed  applicable  State  weight 
limits.  There.are  two  statutory  options 
if  State  enforcement  personnel  discover 
an  overweight  tractor-chassis- 
intermodal  container  (or  tractor- 
intermodal  semitrailer)  combination 
which  is  on  the  highway  because  the 
motor  carrier  relied  on  a  false  or 
erroneous  certified  weight.  First,  the 
State  is  authorized  to  assess  the 
overweight  fine  against  the  initial 
tenderer  and  to  impound  the  container 
or  trailer  until  that  party  or  the 
beneficial  owner  of  the  cargo  has  paid 
the  fine.  Second,  if  the  State  fines  the 
motor  carrier  instead  of  trying  to  collect 
from  the  shipper  or  beneficial  owner, 
the  motor  carrier  has  a  lien  on  the 
contents  of  the  container  or  trailer  equal 
to  the  amount  of  the  fine  imposed  and 
any  additional  costs  incurred  in  the 
incident  until  it  receives  payment  from 
the  tenderer  or  beneficial  owner.  If 
payment  is  not  made  within  a 
reasonable  time,  the  carrier  may  sell  the 
contents  to  satisfy  the  lien.  The  FHWA's 
proposed  regulations  to  implement  the 
Safe  Container  Act  were  published  on 
July  14,  1993,  at  58  FR  37895. 

The  Safe  Container  Act  imposes 
administrative  requirements  and  costs 
on  tens  of  thousands  of  intermodal 
shippers  around  the  world,  and  on  the 
international  transportation  system,  in 
part  to  reduce  the  number  of  overweight 
containers  operating  on  the  Nation's 
highways.  The  Safe  Container  Act  is 
designed  to  give  U.S.  motor  carriers 
enough  information  about  the  weight 
and  cargo  characteristics  o!  intermodal 
containers  and  trailers  to  enable  them  to 
decide  whether  a  particular  vehicle  can 
be  transported  without  violating  State 
weight  limits.  If  States  were  allowed  to 
continue  routinely  to  issue  nondivisible 
load  permits  for  overweight  containers, 
some  of  the  essential  purposes  of  the 
Safe  Container  Act  would  appear  to  be 
compromi-sed.  There  would  be  little 
incentive  for  shippers  to  load 
intermodal  containers  or  trailers  with 
U.S.  weight  limits  in  mind,  little  if  any 
reduction  in  the  number  of  overweight 
vehicles  (even  though  a  permit  makes 
them  legal),  and  little  reduction  in 
pavement  and  bridge  damage.  Mnnv  of 
the  expected  benefits  of  the  Sate 
Container  Act  would  be  lost,  and  the 
regulatory  burdens  it  entails  for 
shippers  and  carriers  would  be 
pointless,  if  the  FHWA  adopted  the  rule 


on  containers  proposed  in  the  SNPRM 
The  FHWA  has  therefore  decided  not  to 
promulgate  a  final  rule  dealing  with 
containers,  but  to  treat  this  subject  in  a 
separate  notice  of  proposed  rulemaking 
where  the  issue  can  be  examined  more 
explicitly  and  in  greater  detail.  In  the 
meantime,  the  FHWA's  previous  policy 
will  remain  in  effect:  the  States  may 
continue  to  issue  nondivisible  load 
permits  to  containers  moving  in 
international  commerce. 

Expert  Knowledge  or  Specially 
Designed  Tools:  Many  of  the  comments 
focused  on  the  third  test  for 
nondivisibility  proposed  in  the  SNPRM. 
If  "expert  knowledge  or  specially 
designed  tools  "  were  required  to 
dismantle  a  load,  it  would  be 
considered  nondivisible.  Most  of  the 
comments  were  critical. 

The  Pennsylvania  Department  of 
Transportation  found  the  test  to  be 

(1)  Vague, 

(2)  Impractical  to  meaisure  or  verify. 

(3)  Subject  to  manipulation  by 
industry, 

(4)  Subject  to  subjective  factors  other 
than  the  vehicle  or  load  itself,  such  as 
driver  knowledge  of  cargo, 

(5)  Subject  to  varying  interpretation, 
and 

(6)  In  reality,  a  restatement  of  the 
initial  economic  criterion  that  was 

deleted  from  this  latest  rulemaking 

*   «  * 

The  members  of  the  Specialized 
Carriers  &  Rigging  Association  (SCRA) 
often  move  loads  that  would  qualify  as 
nondivisible  by  any  definition.  The 
SCRA  noted  that  the  definition 
proposed  by  the  SNPRM  explained 
expert  knowledge  as  familiarity  with 
procedures  required  to  dismantle  and 
reassemble  a  load  which  are  "beyond 
the  job  requirements  typicallv 
associated  with  positions  in  the  motor 
carrier  industry."  The  Association 
argued  that  because  highly  specialized 
skills  are  typically  associated  with 
positions  in  its  segment  of  the  motor 
carrier  industry,  the  definition  wooid 
make  it  impossible  for  special  carriers 
and  riggers  to  obtain  nondivisible  losd 
permits. 

The  Alaska  Department  of 
Transportation  and  Public  Facilities  also 
commented  that  "expert  knowledge  ' 
means  very  different  things  in  ditiirtnt 
parts  of  the  industry.  It  concluded  th,:t 
"(s)ome  further  work  needs  to  be  done 
on  this  definitioji." 

The  Caltrans  commented  that. 
"(w)hatever  definition  is  finally 
promulgated,  Caltrans  is  totally  oppo'i-d 
to  the  provisions  concerning  expert 
knowledge  and  specially  designed 
tools." 
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FHWA  Response:  The  FHVVA  agrees 
that  a  test  based  on  "expert  knowledge 
or  specially  designed  tools"  is  too 
complicated  and  ambiguous  to  be 
effective.  It  has  therefore  been  replaced 
with  a  test  based  on  the  time  required 
to  divide  a  load.  This  general  approach 
was  suggested  by  the  Oregon  DOT  i  n 
response  to  the  NPRM.  The  full 
definition  adopted  by  this  rule  is  as 
follows: 

Nondivisible  load  or  vehiclf. 

(1)  As  used  in  this  part, 
"nondivisible"  means  any  load  or 
vehicle  exceeding  applicable  length  or 
weight  limits  which,  if  separated  into 
smaller  loads  or  vehicles,  would: 

(i)  Compromise  the  intended  use  of 
the  vehicle,  i.e.,  make  it  unable  to 
perform  the  function  for  which  it  was 
intended; 

(ii)  Destroy  the  value  of  the  load  or 
vehicle,  i.e.,  make  it  unusable  for  its 
intended  purpose;  or 

(iii)  Require  more  than  8  workhours  to 
dismantle  using  appropriate  equipment. 
The  applicant  for  a  nondivisible  load 
permit  has  the  burden  of  proof  as  to  the 
number  of  workhours  required  to 
dismantle  the  load. 

(2)  A  State  may  treat  emergency 
response  vehicles  and  casks  designed 
and  used  for  the  transport  of  spent 
nuclear  materials  as  nondivisible 
vehicles  or  loads. 

The  first  two  tests  proposed  in  the 
SNPRM,  and  adopted  here  as 
paragraphs  (l)(i)  and  (l)(ii).  have 
elicited  little  comment  and  no 
controversy.  These  standards  are 
appropriate  but  very  stringent.  The 
FHVVA  believes  there  are  loads  that 
could  be  divided  without  literally 
destroying  their  value,  but  only  after 
unreasonable  delay  and  expense  to  the 
shipper  and  motor  carrier;  the  States 
should  be  allowed  to  issue  nondivisible 
load  permits  in  those  cases.  As  the 
Pennsylvania  DOT  recognized,  this  is 
essentially  an  "economic  criterion."  Our 
earlier  proposals  to  codify  this  idea 
would  have  allowed  nondivisible  load 
permits  if  dismantling  the  load  imposed 
"significant  additional  costs  on  the 
shipper  or  motor  carrier"  (NPRM)  or 
required  "expert  knowledge  or  specially 
designed  tools"  (SNPRM).  The  final  rule 
uses  8  workhours,  i.e.,  a  full  working 
day,  as  a  proxy  for  nondivisibility.  The 
number  of  workhours  required  by  the 
rule  is  the  same  no  matter  how  many 
people  are  involved;  for  example,  if  one 
person  working  8  hours,  2  people 
working  4  hours  each,  or  4  people 
working  2  hours  apiece,  could  not 
dismantle  the  load,  it  would  be 
nondivisible.  Most  loads  that  require 
more  than  one  full  workday  to 
dismantle,  using  appropriate 


equipment,  probably  were  not  designed 
to  be  taken  apart  after  leaving  the 
factory.  We  believe  Congress  intended 
to  allow  the  use  of  nondivisible  load 
permits  for  cargoes  which  are 
theoretically  divisible,  but  so  tightly 
integrated  that  they  cannot  be 
dismantled  without  excessive  cost  and 
delay.  On  the  other  hand,  the  definition 
sets  a  standard  high  enough  to  keep 
easily  divided  overweight  machinery 
and  equipment  off  the  highway. 

The  definition  adopted  today  as 
paragraph  (l)(iii)  is  more  objective  than 
that  proposed  in  the  NPRM  and  less 
confusing  than  the  amended  version 
included  in  the  SNPRM.  It  remains 
complex,  however,  and  disagreements 
between  enforcement  officers,  motor 
carriers,  and  shippers  are  likely.  The 
rule  does  not  spei:ify  how  State  officials 
are  to  determine  the  length  of  time 
required  to  break  down  a  given  load. 
Manufacturers  may  sometimes  provide 
the  necessary  information.  The  motor 
carrier  itself  may  have  reliable  data  if  it 
has  previously  dismantled  such  cargoes. 
The  rule  does  not  require  a  carrier  or 
shipper  to  demonstrate  that  a  given  load 
cannot  be  broken  down  in  less  than  8 
workhours.  but  it  would  not  prohibit  a 
State  from  requiring  such  a 
demonstration  either.  Enforcement 
officials  may  be  able  to  work  out  other 
l-eliable  methods  in  cooperation  with 
motor  carriers.  Paragraph  (l)(iii) 
requires  that  "appropriate  equipment" 
be  used  in  an  effort  to  dismantle  a  cargo. 
The  number  of  workers  involved  and 
the  type  of  equipment  used  will  depend 
on  the  load  to  be  moved.  A  State  is  not 
required  to  grant  a  permit  in  any  case, 
and  it  would  certainly  be  reasonable  to 
deny  a  permit  to  a  carrier  or  shipper 
which  makes  a  perfimctory  or 
deliberately  inadequate  effort  to 
dismantle  a  load  within  8  workhours. 

The  FHWA  intends  to  allow  the  States 
some  latitude  in  implementing  the 
definition,  unless  indications  of 
nonenforctment  or  abuse  appear. 

Overweight  and  Ch'erwidlh  Vehicles: 
In  many  cases,  nondivisible  load 
permits  are  likely  to  be  requested  for 
loads  which  are  both  overweight  and 
overwidth.  The  South  Dakota  DOT 
favored  the  definition  of  a  nondivisible 
load  adopted  by  the  Western 
Association  of  State  Highway  Officials 
(WASHTO),  which  includes  the 
following: 

Portion.s  of  a  load  can  bo  (intarhfui  and 
reloaded  on  the  same  hauling  unit  provided 
that  the  separate  pieces  are  necessary  to  the 
operation  of  the  machine  or  equipment 
which  is  being  hauled,  if  the  arran-iomont 
does  not  exc:ee<l  permittable  limits. 


The  State  explained  how  this  definition 
would  work  in  case  of  an  overweight, 
overwidth  load. 

For  example,  suppose  that  a  ten  foot  wide 
crawler  tractor  with  a  fourteen  foot  wide 
dozer  is  to  be  moved.  This  load  can  be  moved 
two  ways,  overweight  and  fourteen  feet  wide 
with  the  dozer  and  ten  feet  wide  without  the 
dozer.  Clearly  the  safest  way  to  move  the 
load  would  be  legal  weight  and  ten  feel  wide 
but  separating  the  dozer  from  the  crawler 
tractor  destroys  the  unit  for  its  intended  use 
and  il  requires  expert  knowledge  to  take  the 
dozer  off. 

FHWA  Response:  The  State  has 
misread  the  FHVVA "s  proposed 
definition.  Although  a  bulldozer  might 
be  temporarily  "unusable  for  its 
intended  purpose"  without  a  blade,  that 
phra.se  merely  clarifies  the  term 
"destroy  the  value  of  the  load." 
Removing  the  blade  certainly  would  not 
destroy  the  value  of  the  bulldozer.  The 
"expert  knowledge"  test  has  been 
eliminated,  but  it  is  unclear  whether  a 
blade  would  require  more  than  8 
workhours  to  remove. 

The  fiaw  in  the  WASHTO  definition 
is  that  it  allows  the  separate  pieces  of  an 
allegedly  nondivisible  load  to  be 
reloaded  onto  the  same  vehicle.  That 
defeats  the  purpose  of  such  a  provision, 
which  is  to  hold  down  vehicle  weights 
in  order  to  protect  the  public  investment 
in  roads  and  bridges.  The  WASHTO 
definition  simply  allows  a  divisible  load 
permit  to  masquerade  as  a  nondivisible 
load  permit.  That  is  unacceptable. 

Ch'erwidth  Vehicles:  The  WTA 
described  a  related,  but  different 
situation: 

FHWA  seems  to  assume  that  all  overlength 
(and  over-width)  loads  are  also  overweight. 
Much  of  the  equipment  used  in  agriculture 
is  oversize,  but  not  overweight.  Allowing  the 
removal  of  a  portion  of  this  type  of 
machinery  such  as  tires  and  allowing  it  to  In- 
carried  on  the  same  trailer  is  clearly  in  the 
public  interest,  especially  when  in  all 
respects,  the  machinery  is  otherwise  eligible 
for  a  nondivisible  load  permit.  Requiring  a 
second  vehicle  to  haul  the  removed  part(s)  is 
not  smart  economics. 

FHWA  Response:  If  a  piece  ol  larm 
machinery  is  overwidth  but  not 
overweight,  the  State  may  either  issue 
an  overwidth  permit,  make  the  permit 
conditional  upon  the  removal  of  tires 
but  allow  them  to  be  carried  on  the 
.same  trailer,  or  deny  a  permit.  These 
options  are  entirely  within  the 
discretion  of  the  State.  If  farm 
machinery  is  neither  overwidth  nor 
overweight,  the  question  of  divisibility 
would  not  arise  unless  two  or  more 
cargo-carr>'ing  units  were  needed  to 
transport  it.  certainly  a  rare  occurrence. 

California  Po/ic v.  The  California 
Highway  Patrol  also  argued  that  "there 
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Snff^ty:  The  VVvoming 
and  Black  Hills  trucking, 
to  Rocky  Mountain  Prestrps  <; 
Luno  M^nghini  et  ai.  No 
unreported  1979  Wyoming 
district  court  decision,  in  si 
proposition  that  safety  shoi 
considered  in  any  definiti 
nondivisible  loads.  Rocky 
Prestress  manufactured  con 
that  were  to  be  mounted, 
on  A-frame  trailers  and  tra 
Denver  to  Casper  for  use  in 
projects.  Wyoming  law  all 
permits  for  overweight  "in 
loads,"  but  the  Highway 
reje«;ted  plaintiffs  applicaf 
ground  that  two  panels  wen  ( 
load.  Plaintiff  sued  the  Chi 
the  Deportment,  arguing  a 
things  'hat  Wyoming's  perrrjit 
violated  the  Commerce  Cla 
Constitution.  The  court  helc 
constitutional,  but  found  th, 
been  applied  in  an  arbitrary 
capricious  manner  which 
burdened  interstate  commei 
court  e.xplained  that: 
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than  the  more  physical  divisibility  of  the 
goods  in  transit. 

»         «         «         «         « 

We  would  also  observe  that  forestry  goods, 
baled  hay  and  sugar  Jjeets  are  statutory 
exceptions  to  the  mandated  weight  limits. 
The  special  interest  group  exceptions  in  the 
Wyoming  statutes  discriminate  against  ttie 
Plaintiff  and  others  similarly  situated  who 
may  t«  equally  deserving  of  exceptions  from 
the  weight  limitation  in  view  of  the  sidely 
and  economic  factors  involved.  *   *   * 

*   *   *  ITlhe  State's  desire  to  protect  its 
highways  has  been  severely  diluted  by  the 
di.scriminatory  granting  of  overweight 
permits  to  special  interest  groups,  as  well  as 
by  the  routine  issuance  of  such  permits  based 
on  an  indivisible  load  regulatory  provision 
that  we  fjclieve  was  arbitrarily  and 
capriciously  applied  to  the  Plaintiff. 

FHWA  Response:  The  court 
concluded  that  "the  "A"  frame  is  the 
safest*   *   *  mode  of  transportation  for 
loading  and  shipping  panels,"  but  its 
evidence  on  that  point  was  meager.  The 
issue  of  safe  transportation  of  concrete 
panels  was  discussed  at  some  length  in 
the  SNPRM  (see  58  FR  11455-11457). 
As  we  noted  there,  a  single  panel, 
mounted  horizontally,  would  improve 
the  vehicle's  braking  capability  and 
reduce  its  susceptibility  to  side  winds. 
Two  such  panels  obviously  constitute  a 
divisible  load,  and  a  "safety"  rationale 
for  doubling  the  weight  of  a  divisible 
load  is  not  persuasive. 

Black  Hills  Trucking  now  contends 
that  one  panel  cannot  be  carried 
horizontally  because  it  "is  not 
constructed  to  stand  up  to  forces  coming 
through  its  sides,"  or  vertically 
"because  it  is  not  heavy  enough  in 
proportion  to  the  'sail'  area  exposed  to 
side  winds  which  destabilize  the  load." 
The  apparent  fragility  of  these  concrete 
panels  does  not  make  two  of  them  any 
less  divisible.  Furthermore,  the  Great 
Plains  experience  winds  high  enough  to 
overturn  tractor  trailer  combinations 
and  double-stack  container  trains.  The 
interests  of  safety  are  better  served  by 
halting  trucking  operations  under  those 
conditions  than  by  doubling  the  weight 
of  the  cargo  in  an  effort  to  anchor  the 
vehicle. 

The  Rocky  Mountain  Prestress' 
decision  is  not  binding  on  the  FHWA. 
To  the  e.xtent  this  rule  requires 
Wyoming  to  adopt  and  enforce  a  new 
definition  for  purposes  of  issuing 
nondivisible  load  overweight  permits 
for  the  Interstate  System,  it  is  no  longer 
binding  on  the  State  either.  The  1979 
decision  was  based  upon  the  State's 
arbitrary  and  capricious  administration 
of  its  own  permit  law,  in  particular  its 
failure  to  apply  that  law  consistently  to 
all  motor  carriers  and  commodities.  At 
the  time,  there  was  no  Federal  law  on 
nondivisible  loads.  Congress  enacted 


nondivisible  load  provisions  for  vehit  le 
weight  in  1982  and  for  vehicle  length  in 
1991.  Proposed  regulations  to 
implement  that  authority  have  been 
subjected  to  e.xtensive  comment  ond 
discussion  in  this  rulemaking. 
Wyoming,  like  the  other  States,  will  be 
required  to  adopt  the  new  definition  for 
Interstate  operations.  That  definition 
will  result  in  greatly  increased 
nationwide  uniformity  in  the  treatment 
of  nondivisible  loads.  Wyoming  will 
have  no  more  administrative  discretion 
than  any  other  State.  A  judicial 
challenge  tothe  FHWA's  definition  of  a 
nondivisible  load  would  therefore 
confront  a  legal  and  factual  situation 
completely  different  from  that  whic  h 
existed  in  1979. 

Emergency  Vehicles:  Section 
102.1(e)(1)  of  the  ISTEA  prohibited  the 
FHWA  from  penalizing  States  that  o!!o\v 
emergency  vehicles  to  u.se  the  Interstate 
at  weights  in  excess  of  Federal  axle  and 
Bridge  Formula  limits.  The  exemption 
was  in  effect  for  2  years  after  the  date 
of  enactment  of  the  ISTEA  and  expired 
on  December  18.  1993.  Section  102.3(e) 
also  required  a  study  of  Slate  laws  and 
permit  practices  to  determine  whether 
statutory  changes  were  needed  to 
accommodate  emergency  vehicles. 

To  carry  out  the  study,  the  FHWA 
requested  comments  on  a  variety  of 
que.stions  (57  FR  46941,  October  1.1. 
1992).  The  information  submitted 
indicated  that  most  fire  trucks  exceed 
the  Federal  single-  and/or  tandem-axle 
weight  limits  (20,000  and  34,000 
pounds,  respectively).  These  vehicles 
are  rarely  short  enough  to  violate  the 
Bridge  Formula,  however,  and  almost 
all  of  them  have  gross  weights  under 
80,000  pounds.  Technological 
developments  in  the  manufacturing 
sector  combined  with  the  equipment 
preferences  of  fire  departments  are 
driving  up  the  size  and,  especially,  the 
weight  of  fire  trucks.  On  the  other  hand, 
tandem  and  tridem  axles  are  not  favored 
because  they  reduce  the 
maneuverability  these  vehicles  need  to 
reach  burning  buildings.  Some  States 
exempt  fire  equipment  from  normal 
weight  limits,  and  others  issue  blanket 
overweight  permits.  The  Caltrans 
reached  a  compromise  with  fire  officials 
that  will  require  the  latter  to  observe 
specific  axle  limits  for  various  types  of 
vehicles  and  to  make  purchasing 
decisions  accordingly. 

The  U.S.  DOT'S  report  was 
transmitted  to  Congress  on  September  7. 
1993.  It  recommended  that  Congress 
take  no  further  action  because  the 
matter  could  be  resolved  by  an  FHWA 
policy  statement.  On  November  9, 1993. 
the  Federal  Highway  Administrator 
informed  the  FHWA's  regional  offices. 
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-nd  through  theni  the  Sotes.  that  "the 
FHVVA  will  not  withhold  Federal-aid 
funds  from  States  which  issue 
nondivisible  load  permits  to  emergency 
vehicles  equipped  for  their  intended 
use.  We  will  not  require  that  the 
vehicles  have  a  full  crew  or  be  operrtisiw 
under  emergency  conditions.  States  may 
■iet  whatever  permit  terms,  conditions. 
:.i!>l  fees  they  consider  appropriat'j." 
The  Federal  Hijjhway  Admiriistratur 
Kided  that  this  policy  "is  compjtihie 
.v\li\  the  Ageiicy's  draft  definiiion"' 
published  on  February  25.  1933.  in  thii 
5i','?R.M  and  that  if  h  "in  any  ivay 
coatlicts  with  the  definition  i;'Jin;at*,'!y 
^doptb'd  through  the  rulofr.ak.int; 
;jrc<:e3s,  appropri.^te  action  wiii  be  tr:k'?!i 
to  aniHcd  or  rescind  the  policy." 

The  Federal  Hij^l;\vay  Afiriv'nistrator's 
;...;i>icn  was  based  upon  contrhisicis 
<- -  forth  in  his  NovcT;:ber  9.  1993.  leU»'r: 

-Some  States  may  lidvo  rcfasiv:'  to  !ss'.'>' 
:'.!it:divis"i!)ls!  load  pfjrmits  to  rTiH.Tg<;iu:y 
'.»;riir:Ies  because  much  (»f  Uhmt  f'j-.iijjnu.'st  •.< 
r-.M(iily  dttachabic.  Fire  f-iuks  !iftc(i'<  nrry 
^..••irnshtint;  tcam.s.  vvalcir,  ho.'«;i,  jivcs. 
■  •-•i'r.itirs  and  othsT  (ioviccs;  Hd%ii.n:  t^d  tif- 
•^vp;' irt  vehicles  typirviUy  carry  at  I^Mst  tw,. 
p;ir.!.aiedics  (one  of  whom  drives), 
'.tt^fibrillators.  oxy{;»'''i  tanks.  stiiUhrrs.  arid 
':-'dii.al  supplies.  In  ono  sons^,  niif  illary 
riuimont  and  pprsonn*:!  am  "(livisililf" 
(H'tf  of  the  load,  and  rr.movinj'  thi^m  mit^l't 
•  ;^htt!n  an  emergency  vohiclp  erum^h  to 
r->?  jfv  crimpiiancf;  with  Intor.vt.ttc  wei.^ht 
ii.'nits.  Doing  so.  however,  would  deft  at  tl  • 
pic  pobfi  of  these  vehicles  and  tiiako  it     • 
im;H)Ssihle  for  thorn  to  respond  eifs-ctivcly  t.i 
■ftu-Tgoncies.  New  vehities  may  even  be 
'iv^rvveij>ht  as  they  leave  the  final  stajje 
ni;mufacturing  facility,  either  bei  anse  the 
i>ase  vehicle  is  particularly  heavy  or  l>f;cau-  ■ 
incillary  equipment  is  sup;)lied  with  it.  Th.r 
^^.^i  ip.T.ent  that  could  be  remo^'-d  from 
>!n.u;C'^i:tn:y  vehicles  to  reilune  wfi<;ht  is 
=  ^scnttal  to  the  senU.es  they  are  (iesig(u:d  tu 
o-rform.  The.^ii  vulticies  and  loads  art; 
functionally  it  i;;)t  j>!iysica!ly  pondliisit)!,- 
.K!(i  I  believe  the  Siauvs  shonld  h.ne  lli^- 
•;:>t-oa  to  treat  them  as  such. 

In  the  l8ngua<;e  oi  th{;  regulation  wh 
viTf  adopting  today,  rcquirino  an 
-.••:r.'.Tj''jncy  vehi<;!e  io  unlo.id  separnljir- 
pieces  of  equipment  ivould 
<:oinpromise  the  intended  use  of  l]w 
vehicle."  Enierge;icy  vehicics  meet  the 
definition  of  a  nondivisible  v>;hicleor 
ic'.d. 

Spf^nt  NuclfarFiit'J:  The  Pennsvlvani.! 
OCT  pointed  out  tJ:  ;•  the  FriVVA 
'afcrnied  the  Amofi;.a;j  Associaiio.'!  .>l 
>'.ite  Highway  and  Transpo'-lalion 
Or'i;;ials  several  yt-'ars  ago  ihiit  the 
Fti'/vA  rej^ards  overweight  casks  used  io 
.•:ovy  spent  nucbar  fuel  as  ru)!u!i\  isibk-. 
.his  determination  vv.is  not  reflected  ici 
ibeSNPKM.  The  casks  u.sod  to  tmnspor' 
spfciit  nuclear  rnate.-inls.  especiniiy 
nruJear  hicl.  are  extraordinarily  .sironjj 
.  Ki  h'-'avy,  both  to  prevttit  a  reica.se  ifi 


(iase  the  transporter  vehicle  was 
involved  in  an  accident  and  to  blo<;k 
radiation  that  would  penetrate  li<;hter 
materials.  Some  of  these  containment 
devices  can  make  a  vehicle  overweight 
even  before  the  nuclear  materials  are 
loaded.  These  vehicles  cannot  be  used 
for  any  other  cargo  or  reduced  to  Ie;;al 
weights  without  frustrating  their 
purpo.se.  A  new  provision  has  therefiife 
been  added  which  essentially  stales  that 
speciaily  designed  casks  used  to  move 
spe:;t  nuclear  fuel  n.«>-t  the  definition  of 
a  nor.'Ji visible  load. 

O.'/j-r /.ssnes;  Tlie  Pennsylvania  DOT 
sut^yt'sled  that  the  SN'PRMijo  nnuiidwt 
tu  acknowledge  that  both  tlie  Fn^sKle'it 
and  State  governors 

|ti!,i".;;  thf:  exf^ccfive  tii.h'i.-itv  to 
t<  !!ijV)r,!.'-:!y  modify  any  vehicle  si/t;  or 
wt;.v;h;  i  ".v  or  regulation,  •"<  kidj'gtlie 
ncndi visible  criteria,  in  or.ier  to  provide  t,i.- 
i'meriienty  r(;iief  to  pr.iniofe  th<;  i;i::tr!r,d 
uelf.in:  and  public  safety,  without  fhrc.t  ni 
R'lieral  .s;(nc!ion  after  the  e(r.!^rH>'n«.v. 

U'istit-  the  FHWA  v\ou!d  not  nec!-s,s.irily 
i'upose  sanctions  if  vve;j,ht  eufor<:em'j'nt 
suffered  during  emeri4en<:ies  thai 
threatened  ptddic  weiJare,  Federal 
weight  l.^w  simply  does  not  autho-iz.' 
waivers  of  the  hUerstati>  limits  or 
regulalory  definitions, 

1  he  Connecticut  DOT  suggested  th-u 
ue  use  the  definition  of  n  nondivisihle 
load  to  establish  "an  Ulti/caU^  (iinil  or 
a  guideline  to  be  used  hv 
nianufacturing."  Federal  size  and 
weight  laws  confer  no  authoritv  t(» 
ri'gulate  manufacturers. 

The  FHVVA  mentio.ied  in  the  SNPUM 
that  bulk  commodities  such  as  liquids, 
grain,  and  cement  are  inherently 
divisible.  The  CR.^SH  suggested  that  the 
definition  include  "a  muifi  more 
complete  listing  of  loads  that  are 
icdierently  divisible  *   "   '   ,"  In  view  of 
the  enormous  variety  of  products  that 
move  by  truck,  we  do  not  believe 
divisible  loads  could  n.-asonably  be 
itetnized. 

Grove  Worldwide,  a  manufacturer  of 
irjiies,  propcstnl  thai  a  load  be  defined 
lis  nondivivii  it;  if  distriantlicg  it  would 
caus:,-  a  cnnipciitive  disadva'it.'ige, 
compromise  the  integrity  and  safety  of 
the  equipment  wfien  disa.ssemblodi  or 
jeopardize  the  warrants.  The  FidWA 
considers  the.se  tests  too  tar  O'lnovcd 
frou!  the  question  ofphysic.il 
<iivisibdity  to  be  appnipriati;, 

Protedure  to  Review  and  <:ornct  Final 

I.i.st 

Sci:tioi»s  1(12.1  and  4!J(I!>  ot  t!;t;  IS TKA 
provide  a  review  and  t:'»rrtM;!ion 
procedure  for  the  final  list  of  I,STF.\ 
vehiclt^s.  published  today  as  appendix  C: 
to  2^  CFR  part  65tt.  Any  person  or  State 
1(1. 'V  r(>quest  that  the  SfH:ref:>.v  r<-uew 


the  final  list  to  defennine  if  there  is 
cause  to  believe  that  it  contains  a 
mistake.  The  Secretary  may  also  initiate 
the  review.  If  the  Ser;retary  believes  an 
error  exists,  he  or  she  nuist  conmience 
a  proceeding  to  determine  if  the  list 
should  be  corrected,  and  if  so.  make  th- 
corret:tion.  Proposed  lar\guage 
establishing  such  a  procedure  w.>s 
included  in  the  SNPRM.  No  o'uments 
were  received  on  this  issue. 
Accordingly,  that  language  has  Is.-en 
adopted,  unchanged,  bv  tbi>  tlnal  ru'i! 
inS65».23(l"). 

Temporary  F\emplion  for  Public 
Transit  Vehicles 

Section  1023  of  the  IS  IFA  w  i , 
anii'nded  by  the  Department  nf 
Transportation  and  Related  .■\g.-;(ci';s 
Apnropriatiotis  Act  for  fiscal  year  (FY ) 
liiftl.  Public  Law  1()2-.'J«K,  KiG  .St.it. 
t.i2().  Section  341  added  a  new 
subsection  (h)  which  rends  in  p  irt  ,is 
follows; 

(K)  t'uliiic  Tr.i-isit  V  .ini  !,:-:. — 
(1)  Temporary  t\tr!;)ti.)n,—Th,  V  r.ind 
scnicnce  of  .section  127  of  title  2.1.  luitcd 
Sia^js  C/)iU:.  relating  to  axle  v.ei^ht 
limitations  for  vehicles  using  the  l)v*  i;;'it  I). 
Ci  enhrtwer  .System  of  Interstate  ar<l  Defense 
Hi>.'.hways.  sha'l  not  apply,  in  the  i  y'ar 
iwriod  btigiii'iint.  on  the  date  of  thi; 
enactnifnt  of  this  Act,  to  anv  vehicUr  v.hn  !• 
is  n'j;iilarly  and  exclusively  used  as  .::i 
intr.istate  public  agency  tr.insil  jM-istrng-.-r 
bus.  The  Secnitary  may  extend  n'm  h  .i-\--M 
|x;:iod  for  an  additional  yo.ir. 

This  prevents  the  Fn\V.\  hum 
.sanctioning  States  that  fail  toeidonre 
the  Intersl.:jte  axle-weight  limits  for 
public  transit  vehicles  at  leist  ufstil 
October  6,  1994.  If  the  .Secretary 
exercises  the  authority  toe<t<.nd  tlio 
exemption  an  additional  year,  it  would 
apply  until  October  6.  199:1.  The  2-year 
exemption  was  included  in  the  IS  IFA 
to  allow  vSt-nf's  to  suspend  axl-.;  ueirlhf 
enfon.ement  on  the  Interstatt;  System 
against  public  transit  vehicles  while  the 
Secretary  conducts  the  study  crjlied  for 
in  .section  l()23(h)(2).  That  si.i.'v.  which 
is  currently  ursderway.  is  to  '!     •••:!»« 
whelberornot  j)ub!ic  tr.'msit  .r!   .  !es 
shoidd  be  exempted  from  th.j 
requiremetits  t>f  23  U.S.C.  127.  St.ife 
weight  laws,  or  if  such  I  iws  should  be 
modified  to  aiiconunodote  tln*;e 
\ehicles.  The  HIVVA  atid  th-;;  Federd 
Transit  Adminislratiou  oubli^hod  a  jocit 
notice  arui  rt  quest  lor  comtner  ts  on  this 
isstjfc  on  November  Ifi,  \[V)^  f.^ft  FK 
r.()4«l).  A  report  on  the  re  :ults  of  lb- 
.study,  along  with  n'cojiwus^i.d.itioas, 
will  ultim.-'tely  tH;  subuiitn-d  bv  too 
Secretary  to  Congrtrss. 

In  a  conmient  to  the  .SM'KM  doi  kel, 
the  American  Public  Transit  Assocj.ition 
ii:;'ed  tfi.il  tbf  leriipunirv  ■:<'  loptiiiit 
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Temporary  Exemplion 
Vehicles 

Settion  1023(e)  of  th 
the  following  exempli 
127: 

(1)  Tp'iipotary  Exempt 
.scnttincs;  i)f  soction  127 
States  CiMie,  r»;lr.J:ng  to  ax 
limitations  ami  the  h.'-idgH 
vehicles  using  the  Dwight 
System  of  Intersta;i'  and  D 
sfinll  not  appiy.  in  the  2-y 
beginning  on  the  «late  of 
this  Act.  to  any  existing  v 
use;!  for  the  purpose  of  ^ 
and  propcity  from  fires  an 
that  thrcati^n  public  safety 
at  tual  op«!rdfii>n  bt;forc  su 
enactment  and  to  any  new 
for  sui.h  purpose  while  sii< 
deliveifd  to  a  fire  fighting 
Sccreturv  may  extcnii  siii  li 
,  an  aflditional  yeur. 

This  prevented  the 
sanctioning  States  that 
the  Inlerstafe  axle-weig! 
Fomoula  liniits  for  tire  c 
vehicles  in  adual  opera 
Deconiljer  18, 1991,  and 
equipmt'nt  being  dei.ve 
manufncturer  to  a  fire  d: 
normal  gross  weight  lim 
affected  by  the  exc-mpti 
exemption  remained  in 
December  18,  1993.  The 
proposed  to  codify  the 
§658.1 7(k). 

Two  comments  were 
issue.  The  South  Dakot 
its  desire  to  go  on  recorr 
favor  of  allowing  a  temp ) 
permanent  axle  weight 
bridge  formula  weight  e 
emergency  vehicles 
contends  that  "operatiot 
vehicles  overweight  th 
publijfs  safety"  and  "th 
vehicles  should  be  desi" 
withir.   r  ^nl  size  and  we 
The  Caltrans  objeded  to 
interpretation  of  the  law 
indicated  that  the  norma 
limit  (80.000  pounds) 
during  the  period  of  the 
They  contend  that  gross 
determined  by  the  Bridgi  t 
that  our  interpretation 
contradictory. 

The  FHWA  believes 
intended  the  exemption 
1023(e)(1)  to  cover  (1)  si 
tandem-axle  limits,  (2) 
the  bridge  formula  to  in 
(the  inner  bridge  limits), 
application  of  the  Bridge 
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overall  wheelbase  of  the  vehicle  (the 
outer  bridge  limit).  However,  the 
80,000-pound  maximum  gross  weight 
allowed  by  23  U.S.C.  127(a)  is  not 
inherently  part  of  the  Bridge  Formula.  It 
is  a  separate  statutory  restriction,  and 
we  do  not  believe  Congress  intended  to 
authorize  an  exemption  to  the  80,000- 
pound  limit. 

The  2-year  exemption  was  included 
in  the  ISTEIA  to  allow  States  to  suspend 
enforcement  action  against  these 
vehicles  while  the  Se«;retary  conducted 
the  study  called  for  in  section 
1023(e)(2).  That  study  has  been 
completed,  as  indicated  above,  and  the 
authority  of  the  Secretary  to  extend  the 
temporary  exemplion  an  additional  year 
will  not  be  exercised.  The  temporary 
exemption  expired  December  18,  1993. 
However,  the  definition  of  a 
nondivisible  load  adopted  in  this  final 
rule  specifically  declares  emergency 
vehicles  fo  be  nondivisible.  States  may 
therefore  issue  overweight  permits  for 
these  vehicles  if  they  wish. 

Interstate  S}rstem  Weight  Requirements 

The  first  sentence  in  23  U.S.C.  127(a) 
was  amended  by  the  STAA  of  1982  to 
require  all  States  to  allow  the  maximum 
weights  permitted  by  Federal  law  on  the 
Interstate  System.  In  effe<,-t,  the  weight 
limits  set  forth  in  section  127  became 
minimums  which  the  States  must  allow, 
as  well  as  the  maximums  the  States 
could  allow,  on  the  Interstate  System. 
Since  the  STAA  amendment  of  section 
127  becxime  effective  (January  6, 1983), 
States  have  occasionally  argued  that  the 
amendment  applied  only  to  the  single- 
axle,  tandem-axle,  and  maximum  gro.ss 
weight  limits,  and  not  to  gross  weights 
developed  by  the  Bridge  Formula.  In 
addition,  a  degree  of  confusion 
regarding  applicability  has  lingered  over 
the  years  as  a  result  of  the  regulations 
i.ssued  to  implement  the  STAA  (49  FR 
23302,  June  5, 19S4).  Although  those 
regiilalions  were  published  1  Vz  years 
after  enactment  of  the  STAA,  the 
statutory  action  making  the  weight 
vah;e  minimums  was  not  .  !«hlig!ifed 
nor  was  any  regulatory  language 
included. 

The  SNPRM  proposed  to  clarify  and 
resolve  this  issue  by  including  a 
§058.17(0  as  follows. 

(0  States  may  not  enforr«  on  the  Interstate 
System  vehicle  weight  limits  of  less  than 
20,000  pounds  on  a  single  axle,  ,14,000 
pounds  on  a  tandem  axle,  or  the  weights 
derivtui  from  the  bridge  formula,  up  to  a 
maximum  of  80,000  ptjunds,  induding  all 
enfoR  ement  tolcrdnc-cs. 

Comments  on  this  proposal  were 
received  from  six  State  Departments  of 
Transportation  (Arizona,  Montana, 
Nevada.  Oregon.  South  Dakota,  and 


Washington),  as  well  as  from  the 
WASHTO's  Subcommittee  on  Highway 
Transport.  Ail  seven  commenters 
objected  to  the  paragraph  as  proposed 
for  fear  that  it  would  no  longer  allow  the 
States  to  further  control  axle  weight 
using  a  regulation  based  on  pounds  per 
inch  of  tire  width.  Each  of  the  six  States 
providing  direct  comments  ciurenlly 
has  this  type  of  weight  control 
regulation  in  force.  The  "Guide  For 
Uniform  Laws  and  Regulations 
Governing  Truck  Size  and  Weight 
Among  the  WASHTO  States,"  prepared 
by  the  WASHTO  Subcommittee  on 
Highway  Transport  and  adopted  by  the 
WASHTO  Policy  Committee  on  June  26, 
1993,  recommends  that  all  17  member 
Stales  adopt  a  600-pound/inrJi  tire 
width  weight  control. 

State  tire  loading  regulations  are 
intended  to  limit  the  use  of  singje  tires 
or  wheels  designed  for  dual  tire 
applications.  This  is  a  practice  whi«;h 
results  in  higher  pavement  stress  and 
shorter  pavement  life,  and  greatly 
reduces  the  safety  margin  provided  by 
dual  tires.  Depending  on  the  pound-per- 
inch  limit  chosen,  these  regulations  may 
also  restrict  the  use  of  some  "super 
single  '  tires.  The  Washington  State  DOT 
included  in  its  docket  comments  a  copy 
of  a  report  of  research  on  the  effects  of 
wide  based  single  tires  on  flexible 
pavements  conducted  by  the  FHWA  at 
our  Pavement  Testing  Facility  during 
1989  and  1990.  Dual  11R22.5  radial 
tires,  previously  identified  as  one  of  the 
most  common  tmck  tires  in  use  today, 
were  tested  against  a  425/65R22.5  w  ide 
base  single  tire.  Under  a  load  rating 
methodology  e.stablished  by  the  Uniltd 
States  Tire  and  Rim  Association,  the 
load  ratings  for  the  duals  and  the  single 
are  equivabint;  however,  the  footprint 
on  the  pavement  is  significantly 
different.  The  approximate  footprint  of 
an  11R22.5  tire  is  8.5  inches.  Thus,  two 
sets  of  duals  (four  tires)  can  result  in 
approximately  34  inches  of  tire  being 
available  to  transmit  an  axle  load  to  the 
pavement.  For  the  425/65R22.5  wide 
ha.Sci  tire,  the  footprint  is  approximately 
11  inches,  which  would  make 
approximately  22  inches  available  to 
transmit  an  axle  load  to  the  pavement. 
The  research  demonstrated  that  the  425/ 
65R22.5  wide  based  single  tire  was 
significantly  more  damaging  fo 
conventional  flexible  pavements  than 
the  traditional  11R22.5  dual  tires. 

The  Federal  axle  weight  limits  on  the 
Interstate  System  were  adopted  fo 
protect  the  tremendous  Federal 
investment  in  that  System.  Restrictions 
on  the  weight  a  tire  may  carry,  based  on 
its  width,  are  consistent  with  that  goal 
and  not  forbidden  by  Federal  law.  It 
would  be  anomalous  to  adopt  axle 
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weight  limits  to  protect  ln»f  rst;i{e 
System  pavements  and  then  prevent  - 
Stjtc's  from  blocking  the  use  of  tiros  so 
r-.;rrovv  that  much  of  tht:  proteition  was 
lost.  In  nddition.  a  ponnd-p'jr-inch  tire 
lfai;t  does  not  directly  limit  tho  weight 
thot  a.n  axle  may  carry,  sinci!  aJrlit'onal 
or  v.ider  tinjs  may  be  utilized. 
Thtrefore,  unless  scch  rest.'-iutions 
<:j)frr>te  so  that,  as  a  pra<nica!  matter, 
(•x!*\s  cannot  be  loaded  to  tha  Federal 
weight  limit;;,  they  are  not  inconsistent 
v/J!h  2.3  U.S.C.  127.  We  believe  thot  iav/s 
limiting  tire  weights  as  low  as  ."iOO 
pounds  per  inch  width  of  tire  or  tread 
width  will  allow  axles  to  be  loaded  to 
the  Federal  axle  weight  lin-.its  without 
particular  difficulty. 

Steering  axles  mu.st  be  treated 
differently,  however,  .since  they  cannot 
always  be  equipped  with  wider  or 
addifional  tires.  The  FHVVA  has  already 
recognized  a  different  standard  for 
steering  axles  by  not  requiring  States  to 
allow  truckers  to  load  diem  to  20.00H 
pounds  when  the  manufacturer's  weight 
rating  is  less  than  that.  Therefore,  States 
may  not  impose  pound-per-inch 
restrictions  that  would  reduce  the 
allowed  weight  of  steering  axles  on  the 
Itjterstate  System  to  less  than  20,000 
pounds  or  the  manufacturer's  weight 
rating,  whichever  is  lower. 

Arizona.  Montana,  and  Oregon  also 
suggested  that  propo.sed  §6.58. 17(f)  be 
amended  to  allow  temporarj-  weight 
restrictions  based  on  climatic  conditions 
or  emergencies. 

Some  northern  States  have  for 
decades  enforced  lower  axle  limits 
during  spring  thaw.  When  moisture  in 
a  pavement's  sub-base,  frozen  during 
the  winter  months,  begins  to  melt,  the 
load-carrying  capacity  of  the  pavement 
structure  is  reduced  until  the  moisture 
drains.  The  degree  of  reduction  is  a 
function  of  the  overall  pavement 
structure  thickness,  the  type  of 
itnderiying  material,  amount  ot 
moisture,  and  depth  of  frost  penetration. 
Federal  weight  restrictions  apply  only 
to  the  Interstate  System.  The  standards 
to  which  the  System  has  been  built 
imdude  pavement  designs  developed 
with  the  strength  to  allow  maximum 
legal  weights  year  round.  The  FHWA 
does  not  agree  that  there  is  a  need  to 
provide  regulatory  flexibility  for 
climatic  condition.s.  The  pavement 
design  parameters  of  the  Interstate 
System  preclude  the  need  for  this 
authority.  However,  the  States  do  retain 
the  authority  to  establish  such 
restrictions  for  highways  that  are  not 
part  of  the  Interstate  Sy,stem. 

"Emergency"  weight  restrictions 
requested  by  States  generally  are  not 
rt-'strictions  at  all.  but  rather  the 
(•'ssening  of  rttstrictior.s  to  ,:llow  heaiii'.- 


veights.  For  example,  when  natu.'-al 
d':s.nsters  occur,  carriers,  relief  agencies, 
or  States  would  often  like  to  allow 
tniils  carrying  relief  supplies  to  exceed 
norn  .d  weight  limits.  Federal  law 
simply  does  not  allow  waivers  of  ihis 
kind.  On  the  other  hand,  if  a  flood  or 
cartiujuake  has  seriously  weakened  a 
bfidjjB  or  stretch  of  pavement,  it  remains 
ivi'hin  the  police  po\v<  rs  of  the  State  or 
mui'.icipaiily  to  clcse  or  limit  access  to 
the  fa'.iility  in  order  to  p."i)tM:t  the 
pi'.ljiic. 

Of  the  t!::ee  exceptions  to  i?fi'>8.17(n 
sought  by  commenters.  the  FHWA 
agrees  that  Slates  should  retain  the 
authority  to  enforce  the  tire  loading 
a'strictions.  but  does  not  concur  in  the 
request  to  provide  climatic  or 
emergency  restrictions.  Accordingly. 
§658.17(0.  as  propo.sed  in  the  SNPRM. 
is  amended  to  read  as  follows: 

§658.17    Weiglit 

*         •         *         *         « 

(rl  Except  as  providtMl  ticniii,  .Stiitcs  may 
not  enforce  on  the  Intorstate  System  vehicle 
w«!igtit  limits  of  less  than  20.000  pounds  on 
a  single  axle,  34.000  pounds  on  a  tandem 
axle,  or  the  weights  derived  from  the  Bridge 
Fomuila,  up  to  a  maximum  of  80.000 
pounds,  including  ail  enforcement 
tolerances.  States  may  not  limit  tire  loads  to 
less  than  500  pounds  per  inch  of  tire  or  tread 
width,  except  that  such  limits  may  not  be 
applied  to  tires  on  the  steering  axle.  States 
may  not  limit  steering  axle  weights  to  less 
than  20,000  pounds  or  the  axle  rating 
established  by  the  manufacturer,  whichever 
is  lower. 

Bus  Length  and  Access 

Section  4006(b)(1)  of  the  ISTEA 
amended  section  411(a)  of  the  STAA  [49 
U.S.C.  app.  2311(a)l  by  inserting  "of  less 
than  4.5  feet  on  the  length  of  any  bus." 
after  "vehicle  length  limitation." 
Section  4006(b)(2)  of  the  ISTEA 
amended  section  412(a)(2)  of  the  STAA 
149  U.S.C.  app.  2312(a)(2)]  by  in.serting 
"motor  carrier  of  passengers"  after 
"household  goods  carriers." 

The  first  provision  has  the  effect  of 
requiring  States  to  allow  buses  with  a 
length  of  45  feet  or  less  on  the  NN  and 
rea.sonable  access  routes.  The  .second 
provision  requires  States  to  allow  motor 
carriers  of  passengers  to  have  the  same 
access  off  the  NN  as  household  goods 
carriers,  i.e..  to  "points  of  loading  and 
unloading."  In  the  SNPRM.  the  FHWA 
proposed  changes  to  the  "Length"  and 
"Reasonable  Access"  sections  of  part 
658  to  account  for  these  prtjvisions. 
Comments  on  this  proposal  were 
rer.eived  from  the  Caltrans  and  the 
Department  of  California  Highway 
Patrol.  Both  agencies  rw.onunended  that 
a  final  rule  include  defmitions  of  both 
"!>iis"  and  "motor  cjrrit>r  of  p;i%sengers" 


to  "prevent  confusion  on  the 
iriterprtitation  and  application  of  the 
regulations."  The  FHWA  agrees  with 
this  comment. 

The  STAA  defines  a  "connnercial 
motor  vehicle"  in  part  as  "any  f.t;If- 
prcpeiled  *   *   *  vehicle  used  onlhe 
highways  ni  linlerstate!  commerce 
principally  to  transport  passengers 
*   *   *  (B)  if  such  vehicle  is  designed  to 
transport  more  than  10  pas.senj'ers. 
ini;luding  the  driver  *   *   •"(40  U.S.C. 
app.  2.301(1}(B)).  While  this  detlniiion 
ap{)lies  only  to  subchapter  I  of  chapter 
32  of  title  49,  U.S.C.  which  makes 
gr-jnts  available  to  States  that  agree  to 
enforce  Federal,  or  compatible  State, 
safety  regulations,  it  is  an  indication  of 
congrt!Ssional  intent.  For  purposes  of 
administering  the  commercial  vehicle 
safety  program,  "bus"  was  defined  in  49 
CFR  390.5  as  "any  motor  vehicle 
designed,  con.structed.  and  or  used  for 
the  transportation  of  pas.sengers. 
including  taxicabs."  The  Motor  Carrier 
Safety  Act  of  1984  amended  the 
definition  of  a  bus  to  a  "vehicle 
designed  to  transport  more  than  15 
passengers,  including  the  driver  *   *   *." 
(49  U.S.C.  app.  2503(1)(B)). 

The  intent  of  Congress,  as  expressed 
in  the  ISTEA.  is  to  guarantee  national 
route  availability  and  reasonable  access 
for  "buses"  not  exceeding  45  feet  in 
length.  Since  virtually  all  States  already 
allowed  40-foot  buses  to  operate 
Statewide  prior  to  the  ISTF:A.  the 
number  of  passengers  the  vehicle  is 
designed  to  carry  is  not  an  i.ssue.  simply 
the  establishment  of  a  national  standard 
length.  Accordingly,  this  final  nde  will 
use  the  mo.st  generic  of  the  definitions 
already  established,  that  found  in  49 
CFR  390.5. 

While  the  term  "motor  csrrier  of 
passengers"  has  not  previously  Imh^ii 
defined,  this  type  of  operation  can 
generally  be  characterized  as  belonging 
to  at  lea.st  one  of  three  groups:  (1 ) 
Connnon  carriers  that  offer  service  on 
regular  (and  sometimes  on  irregular) 
routes.  (2)  contract  carriers  that  provide 
charter  .service  to  groups,  or  (3)  private 
carriers  that  do  not  serve  the  public  but 
use  buses  as  part  of  some  other 
enterprise.  Someone  who  uses  a  45-foot 
bus  for  recreational  or  other  non- 
business purposes  would  not  qualify  as 
a  motor  carrier  of  passengers.  For  this 
final  rule  "motor  carrier  of  passimgers" 
is  defined  as  follows: 

Motor  Cunit^r  of  Passfii'^rrs—is  ,i  common, 
(.oiitract.  or  private  carrier  using  a  bus  to 
pn>v-ide  commercial  transportation  of 

passengers 

The  list  ot  definitions  contained  in  23 
CFR  B58.5  has  been  amended  to  includ»« 
this  definition.  In  addition,  the 
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provisions  of  §658.13  (  ^ngth)  and 
§  658.19  (Reasonable  A  :cess)  have  been 
amended  to  account  foi  these 
provisions. 

Lengths  of  Trailers  anc  Semitrailers 

Fruehsuf  Trailer  Corj  oration 
(FruehauO  commented  hat  the  FHWA 
should  clarify  the  meth  ;ds  by  which 
k'ni^th  is  determined  fo;  trailers  which 
are  part  of  a  multi-unit  '»>hicle  subject 
to  the  freeze.  Because  o  tha  anention 
fccusod  on  the  LCV  Ion  ;th  issue  by  the 
freeze,  Fruehauf  center.  Is  that  it  is 
important  that  all  State;  (and 
enfo.'rement  agencies) }  nve  a  unifcrm 
understanding  of  how  t  le  length  of  the 
individual  units  is  to  be  determined. 
FruehauTs  specific  cone  ern  is  v.ith  full 
trailers  u.sed  in  LCV's  w  lirh  are  actually 
made  up  of  a  semitraito;  and  a  converter 
doily. 

In  a  Notice  of  Interprt  tation  (NOI) 
published  on  March  13.  1987,  at  52  FR 
7S34,  the  FHWA  addre.s  ;ed  the  issue  ot 
trailer  or  semitrailer  len  ;th,  as  part  of  an 
overall  discussion  of  lei:  gih  and  width 
exclusive  devices.  The  f  rst  length 
interpretation  is  relevan  here. 

1  The  longth  of  a  semitrt  il^r  equipped 
with  an  upper  coupler  (mal  ^s  with  a  tnick 
tractor  fifth  wheel)  and  a  fii  1  trailer  (with 
cither  a  permanently  moun  ed  dolly  or 
equipped  with  a  converler  lolly)  is  to  be 
measuri;d  from  the  front  ve  'ical  plane  of  the 
foremost  Iransvorsc  load  ca  tying  structure  to 
the  rear  vertical  plane  of  th  :  rearmost 
transverse  load  carrying  str  icture.  The 
towl).ir  of  a  full  trcikr  is  exi  luded  from  tiio 
length  measurement  (of  tha  trailer)  since, 
technically,  it  carries  no  lot  rl.  but  rather  if  is 
the  means  by  which  the  tra  \or  unit  is  flrawn. 

The  length  of  any  two  sr  more  units 
subjec.t  to  the  freeze  reqi  irements  of 
section  4006  is  to  be  mcc  sured  from  the 
front  of  the  foremost  trar  sverse  load- 
carryii.;-:  :>tructureof  the  1  rst  cargo- 
carry  i:i^  unit  to  the  ^:?a^  if  the  rearmo.st 
tnn'>VHrse  load-carrying  structure  of  the 
last  such  unit.  The  uppci  coupler  on  a 
semitrailer  is  not  to  be  ir   ludud  in  the 
length  determination  of  1  iMse  up.its. 

National  Network — Cali  bmia 

This  final  rule  will  alsi  i  amend 
appendix  A  to  23  CFR  p-  rt  fi.'^fl. 
National  Network — Fede  Tiily- 
Designoted  Routes,  to  ref  ect  the 
inclusicnof  the  1-580  Ri  :hmond-San 
Rafael  B,ri»fge  (toll)  in  the  NM.  Under  the 
STAA.  all  Interstate  Systi  irn  routes  are 
part  of  the  NIJ  unless  del  ^tion  is 
authorized  by  law.  The  I-  580 
Richmond-San  Rafael  Bridge  was 
withb^  id  from  tha  NN  ur  lil  a  direct 
connection  to  1-80  from  t  le  east  end  of 
the  bridge  could  be  comp  leted.  This 
condition  was  reflected  in  Note  1  to  the 
CTlifornia  listing  of  NN  routes  in 


appendix  A.  Now  that  this  connection 
has  been  completed,  the  FHWA  is 
amending  appendix  A  by  removing  Note 
1  and  redesignating  Note  2  as  "Note." 
This  amendment  will  merely  reflect 
the  fact  that  the  1-580  Richmond-San 
Rafael  Bridge  is  now  included  in  the  NN 
pursuant  to  the  provisions  of  the  STAA. 
For  this  reason,  and  the  others  set  forth 
above,  the  FHWA  has  dctsrmined  that 
prior  notice  and  opportuiiity  for  public 
comment  on  this  action  co. 
unnecessary.  Furthermore,  due  to  the 
technical  nature  of  this  amendment,  the 
FHWA  has  determined  that  prior  notice 
and  opportunity  for  comment  are  not 
required  under  the  U.S.  Department  of 
Transportation's  Regulatoiy  Policies  and 
Prcccdures,  as  it  is  not  anticipated  that 
such  action  will  result  in  receipt  of 
useful  information. 

National  Network — Virginia 

The  ISTEA  freeze  applies  to  the 
operation  of  specified  CMV's  on  the 
Interstate  and  other  portions  of  tiie  NN. 
The  identification  of  NN  routes  in 
Virginia  contained  in  appendix  A  to  23 
CFR  part  658  utilizes  Interstate  System 
exit  numbers  to  identify  the  beginning 
or  end  of  some  NN  routes.  During  1992, 
the  State  converted  all  Interstate  System 
exit  numbers  from  a  consecutive 
number  system  to  a  milepost  numbering 
system.  In  respon.se  to  this  portion  of 
the  SNFRM,  the  State  indicated  that 
there  appeared  to  be  a  discrepancy 
between  what  was  published  in  the 
SNPRM  and  what  the  State  was 
considering  to  be  its  NN. 

The  State  list  not  only  includes  those 
highway  sections  designated  by  the 
Secretary  which  comprise  appendix  A 
to  part  658,  but  also  additional  segments 
which  the  State  has  also  decided  to 
open  to  STAA  vehiclns.  Each  St<:fe 
retr.ins  the  authority  to  open  additional 
mile3,''e,  beyond  what  is  listed  in 
appendix  A  of  pa.'l  6.53,  to  STAA 
vehicles  without  the  approval  of  the 
vSecretary.  In  order  to  identify  NN  routes 
in  Virginia  which  have  been  federally 
d-.si^nated,  wo  .'ire  reissuing  the  State's 
NN  routes  in  appendix  A,  23  CFR  part 
653,  to  reflect  the  new  milepo::t-bised 
exit  numbers. 

Definition  Of  M.cxi-Cubc 

Among  the  vehicles  specifically 
excluded  from  listing  in  appendix  C, 
and  therefore  not  subjed  to  the 
restrictions  described  in  section  4006  of 
the  ISTEA,  is  the  maxi-cube  vehicle. 
"Maxi-Cube"  is  a  registered  trademark 
of  LHT  Industries,  which  designed  the 
vehicle,  but  the  maxi-cube  regulations 
adopted  in  this  rule  apply  to  any 
vehicles  that  meet  their  terms. 


In  1987,  Congress  amended  the  STAA 
by  adopting  a  definition  of  a  maxi-cube 
and  authorizing  the  vehicle  to  operate 
on  the  same  terms  as  other  STAA 
vehicles  (49  U.S.C.  app.  2311(f)(2)  and 
2311(c),  respectively).  It  soon  became 
apparent  that  the  definition,  reproduced 
below,  was  flawed: 

(2)  For  purposes  of  this  section,  muxi-cuhe 
vehicle  means  a  tnick  tractor  combined  with 
a  semi-trailer  and  a  separable  carigo-tarryiag 
ur.it  whirh  is  designed  to  be  loaded  and 
unloaded  through  the  semi-trailsr,  except 
th.;t  the  entire  combina'ion  siiall  not  cxcix-d 
6.5  fef.t  in  length  and  the  separable  cargo- 
carryini;  unit  shall  not  exc-ed  .34  loet  in 
length. 

49U.,S.C.  app.  2311(0(2). 

Although  the  term  maxi-cube  was 
intended  fo  apply  to  a  specific 
com.binafion  of  straight  truck  and 
trailing  unit,  the  1987  language 
de.scribed  the  power  unit  as  a  "truck 
tractor,"  which  the  STAA  elsewhere 
defines  as  "tlie  noncargo  carrying  power 
unit  that  operates  in  combination  with 
a  .semitrailer  or  trailer  *   *   •  ••  (49 
U.S.C.  app.  2311(f)(1)). 

Theoretically,  therefore,  the  maxi- 
cube  is  a  noncargo-carrying  power  unit 
combined  with  a  semitrailer  and  a 
separable  cargo-carrying  unit  which  is 
designed  to  be  loaded  and  unloaded 
through  the  semi-trailer.  Unfortunately, 
this  vehicle  is  a  chimera.  The  separable 
cargo-carrying  unit  cannot  be  placed  on 
the  "noncargo  carrying"  power  unit, 
and  if  it  were  placed  on  the  semitrailer, 
the  result  would  seem  to  be  a  truck 
tractor-chassis-intermodal  container 
combination.  Container  vehicles  had 
long  been  legal,  however,  so  the  1987 
languavxo  certainly  was  not  directed  at 
them.  In  some  sense  all  containers  and 
.semitrailers  are  designed  to  be  loaded 
and  unloaded  "through"  themselves, 
but  the  description  does  not  really  fit  a 
conihirption  with  only  one  cargo- 
carrying  unit.  The  fact  is  that  the 
dehnition  of  the  vehicle  to  oe 
authorized  did  not  correspoud  to  the 
actual  vehicle. 

Recognizing  the  problem,  Con^rtps 
amended  the  STAA  .iijain  in  1990  to 
make  maxi-cubes  "specinlized 
equipment"  and  thus  eligible  for  the 
special  regrilatorv  treatment  authorized 
by  49  U.S.C.  app^  2311  (d).  The 
accompanying  report  of  the  House 
Appropriations  Committee  .said  the 
following: 

The  bill  includes  language  (Snc.  327) 
amending  section  411(d)  of  the  .Surface 
Tra!isp(irtation  Assistance  Act  of  1982 
regarding  maxi-cube  vehicles.  A  maxi-cube 
vehicle  is  a  truck  combination  consisting  of 
a  power  unit  capable  of  carrying  cargo  that 
pulls  a  semitrailer.  The  power  unit  is  a  single 
or  tandem  axle  truck  that  carries  either  a 
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detachable  or  a  permanently  attached  cargo 
box  or  platform.  The  trailing  unit  is  a 
semitrailer  attached  to  the  front  unit  by  a 
specially  built  draw  bar  which  gives  the 
entire  combination  a  single  point  of 
articulation.  The  front  of  the  rear  unit  is 
specially  designed  so  cargo  may  be  loa<lcd 
through  the  rear  unit  to  the  front  unit.  The 
length  of  the  trailing  cargo  unit  ran  be  no 
more  than  34  feet  excluding  the  draw  bar. 
The  distance  from  the  front.of  the  cargo  box 
on  the  power  unit  to  the  rear  of  the  trailing 
unit  can  be  no  more  than  60  ftsct. 

(H.R.  Rep.  No.  584, 101st  Cong.  2d  .Snss.  at 
78-79  (1990).) 

Although  this  is  an  accurate 
description  of  a  maxi-cube,  the  flawed 
definiti;.n  of  the  same  vehicle  in  49 
U.S.C.  app.  2.311(0(2)  was  not  repealed. 
In  the  SNPKM.  the  FrfWA  therefore 
exercised  its  broad  discretionary 
authority  over  specialized  equipment  to 
propose  a  definition  of  the  maxi-cube 
that  largely  codified  the  policy  guidance 
of  the  Committee  Report  while  omitting 
or  modifying  the  erroneous  parts  of  the 
statutory  definition.  We  believe  this  is 
cxinsistent  with  the  principle  that 
ambiguous  or  confusing  statutes  mu.st  be 
interpreted  and  implemented  in  a 
manner  that  minimizes  difficulties  and 
produces  the  most  sensible  result. 

The  dehnition  of  a  maxi-<;ube 
propo.sed  in  the  SNPRM  has  been 
adopted  in  this  final  rule,  with  slight 
modifications  for  clarity.  1{  should  be 
noted  that  the  word  "semitrailer"  used 
in  the  statute  and  Committee  Report  has 
been  changed  to  "trailer  or  semitrailer," 
since  some  of  the  vehicles  biii'.t  as  maxi- 
cubes  in  recent  years  are  equipped  with 
pintle-hooks,  non-load-bgaring  hitches 
u.sed  for  full  trailers.  Others  are 
equipped  with  load-bearing  fifth-whe«>l 
hitches  typical  of  semitrailers.  This 
modificniion  of  the  definition  is  well 
within  the  t-HVVA'seuthority  io 
proaiulg.ile  j^!.;s  lo  acco.»nmodots 
specir:li/i#<HJ'jip:i>ent. 

The  SiN'PRjM  r.lso  proposed  that  niaxi- 
«  ulwi  vfhicies  shoiild  be  niKa:;'jred  with 
the  adjustable-length  drawbar  (if  .so 
,  i:t^i;ippiiil)  si  its  maxinium  oter.sion, 
since  we  as.su iPcd  thai  was  how  the 
(in)wl/;;r  would  be  p:>r.;»:oned  forovf.-r- 
Ihe-rosd  opi-ri!tiops.  ThePmi.nsyiwinia 
DOT. supported  fhi.<:  proposal  in  its 
<  nniinenfs  to  the  docket. 

It  appe.->rs.  houcver.  that  adju.-^iablo 
drawbars  usually  are  uct  fully  ii>!eMded 
v.  iien  the  vehicle  is  in  motion.  M;!;;/:3 
V'.ui  and  Co<a  Cob  commented  that. 24 
inchf^s  is  the  normal  distance  betweun 
the  fii-st  and  st'cond  units  of  their  niaxi- 
•  ubo  vchicle.s  during  over  I  he-road 
operations,  hot  that  longer  distances  an; 
used  fo;  jicce.ss  to  driveways  and 
transferring  freight  in  off-road 
situations.  Other  information  submitted 
to  the  docket  indicated  that  27  inches  is 


probably  the  longest  distance  between 
cargo  units  for  highway  travel.  However 
there  are  times  when  a  longer  drawbar 
setting  may  be  desirable,  such  as  on 
rough  terrain  to  keep  the  cargo  boxes 
from  hitting  each  other;  in  urban  areas 
while  making  sharp  turns;  or  while 
loading  and  unloading  cargo  from  the 
front  unit  while  the  rear  unit  is 
attached.  The  maximum  reported  unit 
separation  in  these  instances  is  42 
inches. 

The  FHWA  believes  Congress 
intended  the  maxi-cube  length  Umits  to 
apply  to  vehicles  in  their  normal 
operational  configuration.  We  have 
concluded  that  the  cargo  capacity  of 
these  vehicles  would  be  needlessly 
reduced  if  the  rule  required  length 
measurements  to  be  made  with  the 
drawbar  at  maximum  exten.sion,  sini^e 
that  position  is  used  only  to  as.sist  in 
low-speed  maneuvering  or  loading  and 
unloading.  The  last  sentence  of 
§  6.58.13(e)(4)  has  therefore  been 
modified  to  read: 

If  the  maxi-nibe  vohit  !<;  is  cqiiippiHl  with 
an  adjustable  drawbar,  the  60-  and  65-foot 
distances  shall  be  measured  with  a  drawhar 
spat  ing  of  not  more  than  27  inches.  The 
drriwbar  may  be  temponirily  extended 
beyond  that  distance  to  maneuver  or  loaij  the 
vehicle. 

The  American  Movers  Conference 
believes  that  the  load-through  feature  of 
the  maxi-cube  should  be  made  optional. 
We  do  not  agree.  That  language  is 
included  both  in  the  statutory  definition 
in  49  U.S.C.  app.  2311(f)(2)  and  in  the 
Appropriations  Committee  report.  This 
feature  is  one  of  the  primary  reasons 
Congress  dc-claied  maxi-rubes 
spociaiized  eqtiipmeni.  Removing  (he 
load-through  element  fnjm  the 
dtifinition  would  make  the.se  vehicles 
indistinguishable  from  tnick-lrniler 
cornbinHfinns. 

The  State  of  Con.nejitjcut  askwl  if  the 
iiTaxi-cub'3  vehicle  will  be  design.itrd  as 
spf^innlized  equipmeiM  since  it  will  be 
lirnittid  to  th"  NN  .^nd  rcDsonabie  acri'cs 
routes.  Maxi-cube  vehiiJes  arc  by  stati.te 
spcvi;!!iz(;d  pqjipment,  afid  Federal 
reg»j|:;}it!nr,  for  such  equipment  apply 
only  v.n  f be  NN  mid  reasorinble  «C(f'ss 
routos. 

Thi<  .If  lion  «  ortl'dtv  i!)e  PMWA 
ni!om;ikii>g  proceeding  (hit  was 
d(;sii,o.ilfd  with  »!ie  r«'}-;ul.itipn 
iderl inciiion  nurriher  2 1 :i'>-.\(T>!S. 

Bc*v;-ra;^c  Semitrailers 

A  rulemiking  to  d'.*si;,;nale  as 
speiiialized  equipment  the  2»-fool  v  lu- 
lyp'j,  (irop-fn:me  beverage  .semitrailer 
w  hvn  it  is  equipped  with  an  upper 
(oupler  plate  that  extends  in  front  ol  the 
.semitrailer,  has  been  underway  sin«:e 
1990.  The  last  action  on  the  subject  was 


publication  of  an  NPRM  on  June  25 
1990.  at  55  FR  25850.  The  final  rule  was 
being  prepared  when  the  ISTEA  was 
enaf'ted.  Since  the  rulemaking  necessary 
to  implement  the  "LCV-freeze"  would, 
like  the  beverage  semitrailer  rule, 
amend  23  CFR  part  658,  the  decision 
was  made  to  include  both  in  a  single 
do<:ument.  Since  they  amend  the  same 
existing  regulation,  combining  them 
minimizes  the  number  of  separate 
changes  made  to  an  already  complex 
regulatory  docuriient. 

The  ST.\A,  codified  at  49  U.S.C.  app. 
2311  et  seq.,  established  length  and 
width  standards  for  vehicles  using  the 
highways  designated  as  the  NN 
(appendix  A  to  23  CFR  part  658  (199:^)). 
The  STAA  prohibited  any  State  from 
enforcing  a  length  limit  of  less  than  28 
fef;t  on  a  semitrailer  or  trailer  operating 
in  a  tnick  trador-.seniifrniler-trailer 
<;ombination  on  the  NN  (49  U.S.C.  app 
2311  (a)).  The  STAA.  under  an 
equipment  grandfather  provision,  also 
allows  the  use  of  28.5-foot  semitrailers 
and  trailers  in  truck  tractor-semitrailer- 
trailer  combinations  if  they  were 
actually  and  lawfully  operating  on 
December  1.  1982,  within  a  f>5-foof 
overall  length  limit  in  any  State.  The 
.statute  prohibited  any  Stale  from 
denying  reasonable  access  to  points  «)f 
loading  and  unloading  for  a  truck  Irnrior 
pulling  a  single  28-foot  (28.5-foot  if 
grandfathered)  semitrailer  that  generally 
operates  as  part  of  a  truck  trar.tor- 
semilrailer-trailer  combination.  In 
addition,  ihe  STAA  gave  the  Secretary 
authority  toext.lude  from  mensuremtnt 
of  trailer  length  and  uidlh,  devices 
necessary  for  the  safe  and  efficient 
cperntion  of  CMV's,  provid;«d  length 
exclusive  devices  did  not  have,  bv 
design  or  use,  the  «:ai)abi!ilv  lo  carry 
^J1T^Q  (49  U.S.C.  app.  2:m(>i).  23l(i(h)). 

Questions  involving  permis.sibl'i 
vehi(  1h  length  and  len(j|ih  »  xclusivn 
deivices  are  c  riti(  il  to  a  new  design  for 
23- foot  hcvcnf\(i  s^-mitrai!ers.  As  us«;d  in 
this  prctceeif  ing,  "bever;:fje"  moans  a 
lUpiid  fordiinkin;.;,  includino  v.'.jter. 
(3ne  new  ci'.:s!s;i  pl.';>';f?s  the  •  ii^goin 
inider  the  noso  of  the  tr.ii'.jjr  wiih  a 
portion  cftlie  upper  couid-'r  pl.,te 
e.xtending  b.'ynnii  liie  frenl  r.r  ;he 
vehicle.  Uun-d  thi  st'  b(iv-^ri  r"^ 
scmiir'filen^;  use  an  tiw.kf.v.d  v.'.ntx  pe, 
drop  frame  doi-^n,  rpoiiuting  ihe 
lingpip  in  thir,  itirirmernlisy.vs  'h-j  <!'ii).- 
fnune  porti(;n  of  li;e  seij^iirrfHor  to  b-r 
i-xlended  f(»rwarf>.  'Ihe  FHWA  h.ns 
issued  .several  NO!  of  !"n);lh  and  width 
exf;lusive  devif;es.  The  most  n>ci^il  w;s 
pubK  ;h('d  Oil  M.irt  h  13,  19.^7.  at  .^2  Hi 
7834.  Th.il  NOI  recognized  a  funnber  of 
length-exclusive  design  features, 
including  (1)  the  pickup  plate  lij)  of  the 
upper  coupler,  and  (2)  any  non-lo,id- 
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I  -.rryittg  device  which  fal 
-V.  ;!j4  radius  of  the  semi:! 
(fTtirisured  from  the  centei 
kit'upir,  to  the  front  ccrnt 
swn'itraHer).  As  applies  U 
diti^a  described  above,  tl 
provi  lions  have  proved  d 
rd.T.inisterand  have  cau> 
M'd  n"-5understandinf^  be 
f  H*vV A  and  the  ir.dustry. ' 
lyn,  NFRM  proposed  to 
.ip'jf.ializ'jd  equipment  va 
f:af;".e  beverage  semitrai 
4..o;T'.n".t,nt  period  (throii'^h 
V..!-;  provided. 

in  addition  to  seeking  g 
i.jnifuents.  the  NPRM  req 
intvrested  parties  to  respo 
i:i"«stions  concerning  th 

The  FHWA  solicited  co 
^b'.'.owirig  questions  as  we 
' -j'-uTfenls: 

I.  Should  "beveragr!  tri 
h»: vsrjfie  semitrailer"  be 
paipo.sed  regulation? 

i.  U  the  proposed  lengt 
li j.i;.>er  coupler  extension 
>-,-r(;!rraiIttr  clear? 

1.  Will  ihe  semitrailer. 
hr'  us  safe  as  one  with  the 
plate  positioned  fully  unri 
v-'Hiitrailer? 

4.  Wiil  the  position  of  tl 
fhe  kingpin,  not  more  thai 
the  fear  of  the  semitrailer. 
(jH; racking  characteristics 
iisifMiicantly  greater  than 
i;:)nvf:itionsl  28-foot  semi 
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EibJht  responses  to  the  /; 
NPtiM  were  submitted  to 
The  respondents  included 
Oepartrnents  of  Transport 
Ciiifomia  (Caltrans).  Fieri 
Ntinriesota  (MnDOT),  and 
fVOOT]  and  the. Conned 
O^ptrt-rnent  of  Motor  Vehi 
Authority  of  New  Xock  an 
Hj  ;k(!ey  and  Sons.'lnc.  (ti 
"I  iemFji:turer).  and  one  in 
fhese  respondents,  si.x  favi 
de?i>4£iating  the  beverage 
specified  equipment,  one 
3ppo.^d.  and  one  (VDOT) 
•H>  vehicle  could  operate  i 
•iystici!  of  highways  for  ST 
diatensioned  vehicles. 


C  imrnents  Suhiuittrd  to  D  irkft  yt^^ 

t.  Should  '"beverage  trai  er'  and 
htfverage  semitrailer"  be  ietuied  in  th- 
pniposed  regulation? 

Six  respondents  conmie  ited  on 
liytining  the  "beverage  trai  ler"  and 

lifwerage  semitrailer."  Tv  o  State  IK)T' 
iFOflTand  VTXJT)  and  th<  fort 
A.utl.ority  requested  that  t  le  terms 
'  hrfverage  trailer"  and  '  be^^•r;lg^^ 


j  within  the 
ilf?r 

line  of  tfu? 
of  the 
the  new 
Ke  two 
Ticult  tfj 

confi'.sio:: 

jen  the 
he  fuae  2.1. 
esignate  as 
-type,  drop- 

A  .'<()-day 


liH'.o  for  the 
thf 

configured, 
pper  coupler 
rthe 

t;  {:enter  ot 
28  feet  frotM 

produce 

hat  are 
ose  of 

rntlers' 


tl 


ie  docket, 
four  State 
tion: 

ia  (FDOl ). 
l'irgini;i 
It 
;les.  the  Port 

New  fer^ey. 

iier 

ividti  il.  Oi 
red 

itraileras 
Caltrans) 
was  not  surw 
n  itsciirren* 


S  ;in 


semitrailer"  be  defined  in  order  to 
administer  the  regulation  without 
erroneous  interpretations.  They  see  this 
terminology  as  a  potential  enforijement 
problem.  The  individual  stated  thjt  the 
deHnition  was  incomplete  as  il  was  now 
writti-n  and  should  specify  that  the 
t.'ailer  has  side  access  only  for  cargo. 
The  trailer  manufacturer  requested  that 
it  not  ba  defined  because  the  trailers  are 
also  used  for  palletized  cargo  as  well. 
Oiher  types  of  car^o  hauled  on  this  typ^ 
of  crailer  include  automobile  bnttbries, 
coin  compartments  from  pay 
telephones,  mushrooms,  and  nursery 
plants. 

The  trailer  nvinuf.icturt;r  a'so 
su'.;gested  l!  f.t  the  rtgulation  r^MU  as 
follows:  "with  the  center  line  of  the 
kingpin  mounted  not  more  than  28  fe^t 
from  the  rear  of  the  semitrailer  *   *   *." 
Il  requested  the  addition  of  the  word.^ 
"the  center  line  of  because  (1)  in  the 
semitrailer  design  under  consideration, 
every  inch  is  important,  (2)  this  change 
would  provide  more  swing  clearance  for 
the  tractor  under  the  gooseneck  area  of 
the  semitrailer,  (3)  the  length  of  the 
frailer  body  would  not  be  increased.  :x:\i\ 
(4)  it  is  common  in  the  industry  to 
specify  kingpin  location  by  kingpin 
center.  Based  on  the.se  comments,  the 
FHWA  has  modified  the  defuwtion  t » 
state  that  the  semitrailer  have  "side 
access  only"  and  that  the  cargo  l>e 
limited  to  bottled  or  canned  beverages. 
The  definition  has  also  been  revi.sed  to 
allow  the  28-foot  length  to  be  measured 
from  the  centerline  of  the  kingpin  to  tht; 
rear  of  the  semitrailer. 

2.  Is  the  proposed  length  limi;  for  fh-* 
upper  coupler  extension  of  the 
senutrailer  clear? 

The  trailer  manufacturer  and  thtr 
individual  commented  that  the 
proposed  length  limit  of  the  upper 
coupler  was  clear  and  in  a  workable 
location.  They  did  not  foresee  any 
possible  misinterpretation.  The  traili>r 
^J.^nufaclurer  responded  that  by  iimiti'ig 
the  upper  coupler  extension  to  fall 
ivithin  the  swing  radius  of  the  front 
corner  of  the  semitrailer  it  is  both  (  Ik.i- 
iind  vory  workable.  This  approach  has 
beeii  allowed  for  the  purpose  of 
excluding  other  front-tnounted  items 
from  length  measurement  and 
accordingly  is  to  be  used  for  thi.;  case 
IS  well,  ihe  FOOT  commented  that  the 
proposed  length  limit  was  not  clear  as 
described  in  the  June  25.  1990.  NPRM. 
The  FOOT  also  suggests  that  language  is 
needed  to  assure  that  the  coupler  plate 
does  not  become  a  cargo  carrier  in  and 
of  itself  and  that  the  device  stays 
reasonable  in  length.  The  MnDOT 
responded  that  its  law  currently  allows 
.semitrailers  of  28.3  feet,  in  three  vehicle 
(ombinations,  and  the  proposf^d  design 


would  only  minimally  exceed  th» 
current  standard. 

In  accordance  with  these  (oniinents. 
the  FHWA  concludes  that  not  uliowing 
the  upper  coupler  plate  extension  \:i 
extend  beyond  the  swing  radius  of  the 
semitrailer  is  a  clear  and  sulfit  it-nt 
mtjiis  to  restrict  the  length  of  this 
device.  The  operational  rules  have  h«>.;n 
amended  to  specify  that  the  upp«r 
coupler  plate  itself  cannot  be  used  to 
cirry  cargo. 

.3.  Will  the  semitrailer,  as  rotiHgured. 
be  as  safe  as  one  with  the  upper  (r)\;plt!r 
plate  positioned  fully  under  the 
semitrailer? 

The  Caltrans,  MnDOT.  traiU'r 
manufacturer,  and  individual  <i  ;r-td 
that  the  coTdlguration  would  be  as  safe 
as  the  upper  coupler  positioned  fully 
under  the  semitrailer.  The  FOOT 
conmiented  that  the  final  rule  shoidd 
include  requirements  similar  to  those 
found  in  49  CFR  part  393.  subpart  F— 
Coupling  Devices  and  Towing  Methods. 
These  and  other  Federal  regulations 
continue  to  apply  to  beverage  trailers 
and  need  not  be  cross-referenced  in 
every  other  applicable  regulation.  Due 
to  the  specialized  nature  of  the 
equipment  discussed  here,  howeier, 
reference  to  an  3pplk:able  provision  ot 
49  CFR  part  393  is  included. 

The  trailer  manufacturer  responded 
that  the  configuration  would  be  StJe 
bwuu.se  the  maximimi  kingpin-to-trailer 
axle  span  vwill  be  25.5  feet.  A  single  5T- 
foot  semitrailer  can  have  a  ki!it;pin-!0- 
center  of  trailer  tandem-axle  spa;T  of 
45.3  feet  and  still  be  considered  sa.f^e. 
The  individinl  commented  that  there  is 
no  reason  to  believe  that  trailers 
produced  to  this  configuration  wonld  b'? 
less  sife  than  trailers  with  upper 
couplers  fully  under  the  trailer.  DuTTip 
trail."rs  and  short  container  chassis  ntt-ii 
have  configurations  that  place  !he 
kingpin  forward  of  the  body 

The  VTKDT  commented  that 
demonstrafions  should  be  corsdu.  f-;l 
with  each  type  of  semitrailer  to 
determine  any  difference  between  (h-- 
two  mounting  plates.  A  demonstration 
is  not  necessary  because  this  style  of 
trailer  has  been  in  operation  for  several 
years,  and  the  operating  characteristics 
are  known  to  be  compatible  to  other 
trailers  in  current  use. 

Based  on  the  comments,  the  FHW.\ 
concludes  that  the  semitrailer  as 
configured  will  be  as  safe  as  one  with 
the  upper  coupler  positioned  fully 
under  the  semitrailer. 

4.  Will  the  position  of  the  kingpin,  not 
more  than  28  feet  from  the  rear  of  the 
semitrailer,  produce  offtracking 
characteristics  that  are  significantly 
grf'afer  than  those  of  conventinn'il  ZH- 
foot  .s»»mttrailers'" 
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The  Port  Authority  and  the 
manufacturer  responded  "no"  to  the 
question.  The  Port  Authority 
commented  that  it  appears  to  them  that 
the  offtracking  of  the  beverage 
semitrailer  combinations  set  forth  in  the 
proposed  regulation  will  not  differ 
significantly  from  the  conventional 
semitrailer  combinations  already 
permitted  upon  port  authority  vehicular 
crossings.  The  trailer  manufacturer  used 
a  "sum  of  squares"  method  to  determine 
offtracking  (Society  of  Automotive 
Engineers  (SAE)  J695)  and  does  not  find 
a  great  incTease  in  offtracking. 

The  individual  commented  that 
offtracking  of  these  specialized  trailers 
will  be  greater  than  conventional  28-foot 
trailers  since  the  disiance  from  the 
kingpin  to  the  trailer's  axle  will  increase 
by  up  to  3  feet.  Also,  using  the 
technir.'.KS  of  SAE  J695,  he  calculated 
the  offt.-n  king  for  conventional  and 
beverage  semitrailers  as  shown  in  the 
following  table: 

Comparison  of  Offtracking  of 
Selected  Semitrailers 


Radius 
conven- 
tional 
curve 
semitrailer 

Converv 
tional  28- 
foot 
semitrailer 

Beverage 
semitrailer 

4S-foot 

50  feet 

120  feet  ... 

6.86  feet  . 
2.55  feet  . 

8.70  feet  . 
3.17  feet  . 

8.53 
feet. 

The  FOOT  responded  that  the 
potential  of  an  extra  2  or  3  feet  to  the 
kingpin  setting  may  be  important  with 
units  running  as  a  tandem  combination; 
however,  as  a  single-unit  semitrailer,  the 
difference  would  be  insignificant  when 
considering  the  41-foot  kinj^pin  setting 
that  is  being  discussed  as  a  de  facto 
national  limit  for  such  settings. 

Based  on  the  Cu.aments.  the  FHVVA 
concludes  that  the  offtracking 
characteristics  of  the  beverage 
semitrailer  being  designated  as 
specialized  equipment  are  not 
significantly  greater  than  those  of 
conventional  28-fool  semitrailers. 

5.  Other  comments. 

The  Caltrans.  FDOT,  and  MnDOT 
expressed  concerns  about  future 
petitions  for  the  FHWA  to  propose  a 
similar  rule  for  longer  beverage 
semitrailers  or  semitrailers  of  a  similar 
design  for  carrying  other  goods.  The 
Caltrans'  concern  is  that  the  beverage 
semitrailer  is  another  small  step  toward 
allowing  larger  vehicles  by  means  of  an 
exception  process.  For  example,  since 
the  weight  of  the  beverage  semitrailer 
and  load  rest  on  the  upper  coupler  plate 
extending  from  the  front  of  the 


semitrailer,  why  not  allow  the  van 
portion  to  the  semitrailer  to  be  extended 
over  the  plate?  Also,  if  a  weight 
supporting  upper  coupler  plate  is 
permitted  for  a  28-foot  beverage 
semitrailer,  is  a  4B-foot  beverage    " 
semitrailer  next?  The  possibility  of  a  48- 
foot  beverage  semitrailer  raises  strong 
concerns  about  offtracking.  A  typical" 
semitrailer  has  the  kingpin  located  3 
feet  from  the  front  of  the  semitrailer. 
The  Caltrans'  evaluation  of  the  State 
Highway  System  for  designation  of 
terminal  access  routes  is  on  the  basis  of 
a  48-foot  trailer  with  a  43-foot  kingpin- 
to-center  of  the  rearmost  axle  which  is 
equivalent  to  the  41  foot  kingpin-to- 
(•*ntf  r  of  tandem  axles. 

The  FDOT  responded  that  the 
propo.sed  rule  needs  to  be  modified  to 
a.ssure  that  other  trailers/semitrailers  do 
not  grow  in  length  as  a  result  of  this 
proposed  rule.  It  should  be  expected 
that  other  segments  of  the  industry  will 
seek  the  same  benefits  as  are  being 
provided  to  the  beverage  haulers  under 
this  proposed  rule.  Similarly,  the 
MnDOT  would  discourage  the  FHVVA 
from  further  "piecemeal"  exemptions 
until  a  comprehensive  review  of  the 
commercial  vehicle  length  definition  is 
conducted.  The  State  finds  that  this 
examination  is  warranted  in  light  of  the 
rocenf  research  from  the  Roads  and 
Transportation  Association  of  Canada, 
which  demonstrates  that  the  U.S.  may 
in  fact  be  discouraging  uniformity  and 
the  use  of  more  stable  vehicle 
configurations  on  U.S.  highways,  due  to 
current  vehicle  definitions.  The  State 
supported  the  use  of  the  terms  "box 
length"  and  uniform  "kingpin  or 
wheelbase"  for  specifying  length  limits 
for  commercial  vehicle  equipment.  On 
the  other  hand,  the  NiiiDOT  also 
commented  that  the  configuration  under 
discussion  here  would  not  have  adverse 
effects  on  pavements,  bridges,  or 
maneuvering. 

The  FHVVA  understands  the  concerns 
of  these  States  about  its  handling  of 
petitions  from  other  segments  of  the 
trucking  indusfrj'  for  relief  similar  to 
that  being  provided  for  beverage 
semitrailers.  The  FHVVA  also  recognizes 
that  different  ways  to  specify  trailer 
length  provisions  do  exist.  Future 
petitions  for  similar  relief  provisions 
will  be  evaluated  with  these  con«:erns  in 
mind. 

Finally,  the  Caltrans  commented  that 
the  28-foot  beverage  semitrailer  was  not 
specialized  equipment,  but  rather 
another  attempt  to  incrementally 
increase  (1>V  regulatory  action)  the  limits 
set  by  the  STAA.  The  FHWA  disagrees. 
This  equipment  as  defined  by  this 
rulemaking  is  highly  specialized. 


Conclusions 

In  order  to  remove  any  doubt  about 
using  28-foot  beverage  semitrailers  with 
an  upper  coupler  plate  that  extends 
beyond  the  front  of  the  semitrailer  on 
the  NN  without  a  special  pennit.  the 
FHVVA  is  designating  them  as 
specialized  equipment  pursuant  to  our 
authority  under  section  411(d)  of  the 
STAA  (49  U.S.Capp.  2311(d)). 

This  designation  as  specialized 
equipment  applies  only  to  van-type, 
drop-frame,  side-loading  only,  beverage 
semitrailers  for  which  the  upper  coupler 
plate  extends  beyond  the  front  of  the 
semitrailer,  and  the  distance  from  the 
centerline  of  the  kingpin  connection  to 
the  rear  of  the  semitrailer  is  not  greater 
than  28  feet.  The  rule  preempts  Slates 
from  imposing  an  overall  length  limit  on 
such  vehicles  operating  in  semitrailer  or 
double  trailer  combinations  and 
guarantees  these  truck  tractor-single 
beverage  semitrailer  combinations  the 
same  access  to  points  of  loading  and 
unloading  as  28-foot  (28.5- foot  if 
grandfathered)  semitrailers  in  23  CFR 
658.19.  After  reviewing  tlie  comments  to 
the  docket,  the  FHVVA  has  concluded 
that  this  action  would  allow  for  n 
productivity  gain  without  adversely 
effecting  public  safety.  A  definition  of 
beverage  semitrailer  has  been  added  to 
§658.5,  and  regulatory  language  has 
been  added  to  S  658.1 3.  This  action 
concludes  flie  FHWA  rulemaking 
proceeding  that  was  designated  with  the 
regulation  idtmlification  number  2125- 
AC57. 

Certification 

Section  1023f(:)  of  the  ISTEA 
amended  23  U.S.C.  141(b)  by  adding  a 
new  sentence  at  the  end  which  raids  as 
follows: 

EiK  h  .State  shall  al";o  cortify  tdal  it  is 
enforcing  and  complying  with  thfi  provisions 
of  section  127(H)  of  this  title  and  sotii.m 
41  l(j)  of  thfi  Surface  Transportation 
Assistance  Act  of  1982. 
(49U.S.C.  app.  2.311(j)). 

As  implemented  by  23  CFR  fi37.13,  23 
U.S.C.  141(b)  requires  each  State  to 
certify  annually  that  it  is  enforxing  its 
size  and  weight  laws  on  the  Federal-aid 
Primary  System  (FAP),  Fedeml-aid 
Urban  Sy.stem  (FAU),  Federal-aid 
Secondary  System  (FAS),  and  the 
Interstate  System  in  accordance  with  23 
U.S.C.  127. 

Under  the  new  ISTEA  provision. 
States  must  also  certify  that  they  are 
enforcing  and  complying  with  the 
ISTEA  freeze  on  the  use  of  LCV's  and 
other  multi-unit  vehicles.  Failure  to 
certify  would  subject  a  State  to  the 
penalties  provided  in  23  U.S.C. 
141(c)(2). 
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The  ISTEA.  hov^'ever.  effe  :tively 
!\:|t'la(;ed  the  FAP  with  the  ^  HS.  a«d 
irHrtiinatec!  the  FAU  and  FA  » Systems, 
•vifhout  providing  a  ronforri  ing 
ifneridrnent  to  21  U.S.C.  141  [h)".  Until  «*  I 
f  'S  C.  141.  is  amended  to  re  lect  changes 

•  system  nomenclatare.  th«  FHWA  will 
:--<{i;irt>  the  States  to  certify  '  izf  and 
'^■r-i^ht  enforcement  on  thes<  roiiteN 
vwhit.h.  prior  to  October  I.  1<  91.  wp«v 
dest.f»riated  as  part  of  the  FA  ',  FAS.  or 
FAU  Systems. 

The  State  of  Alaska  olijw  t^«i  to  the 

^rtitlcation  statemenf  pro[K  sed  in  the 
SNf  RM.  That  statement  vi,ot  Id  require 
The  State  to  certify  that  it  is  t  !ifon;ini; 
fhe  trbteze  provisions  of  23  l:  S.C.  IzVfd) 

1  u  that  its  State  laws  are  tniststtfut 
with  23  U.S.C.  127  (a)  and  [\  !  Alaska 
:s:,Hrts  thul  section  127  dw;s  oot  apply 
tvi  the  State  becau.se  the  Stati  does  not 
fi.ive  any  Interstate  System  n  Henj^e  as 
.iefined  in  23  U.S.C.  103.  13!  (a)  or 
t.»q{h).  The  FHWA  a^^n-vs  uf  h  this 
•  oifimeat. 

The  same  situation  with  n  ■;pei;t  to 
lughway  system  also  e.xists  i  i  Puerto 
Rxco.  which  is  considered  a  '  Siate"  fur 
file  purposes  of  title  23.  Unit  d  Stites 
C'.de. 

Ttte  rertification  lanf^,K!>;e  [jroposed 
l</  the  SNPRM  has  l)een  reta  «u'd.  except 
fhaf  language  to  ret:ogni<!:e  th  ^  situations 
la  Ala.ska  and  Puerto  Rico  h^s  niso  been 
Tacluded.  ^ 

Language  describing  sir.e  .i  id  weight 
er^rorctfment  coverage  in  urb  m  areas  his 
.i!so  been  clarified  in  this  fin  il  nde. 

.Since  its  initial  pubiicatioi  i  in  IHrt.) 
f4'".  FR  52365).  §fi57.1.'5  has  f  -qniitd 
tt'-t  "Urban  areas  not  suh;e«  i  to  State 
tirisdiction  shall  lie  idectiHt  d  and  the 
srau  ir.ent  shall  address  total  iFederal- 
.aci)  tniWge  involved  a.'id  r.t  auulysij  c^t 
(u;tnn;en!eRl  efforts  in  such  u  reas."  la 
firoi.ticp.  the  FIIWA's  interp;  :!at.on  uf 
this  requirement  ovjr  the  vie  rs  ha>  been 
I; I  t-ji;i,s  on  those  area  ^  over  ,'  O.tKn) 
pooulation.  also  calltd  urba;  ized  aftM^ 
(..«s  deternnncd  by  the  Biift-a;.  oV  the 


t ;.  n.sus).  The  FHWA  recngni  J:s  an  ;n:5 
;.'s  'uthan"  wlie?!  the  pnpnl.- 

•on  or  more.  It  is  not  rtc-.v. 
•  v  I  iieen,  the  inter.l  of  trie  F 
r-;qi.i're  extensive  size  and  -\i 
t  rtiorctH.eiit  at.tivitics.  or  an 
iriKryaf.  in  areas  wi'ii  a  pop-.: 
l.rtwecn  5,(K)0  and  50,<)'jn  T 
t  :i .  requirjiflcnt  hns  always  l<;e:i  to 
( 'inure  that  an  adequate  si/e  md  weight 

■  I'cemont  effort  '>e  concni' 
!.i^;-r  cities,  i.e..  over  f.O.OO.i 
I'liptdatioa.  wheri;  thvj  SMie  ^ 
eufori:emcnt  aceacy  dct^s  c.ii;, 
juri.stJiction.  Substitution  ot  t 
"uftwnized"  for  "urban"  (hot  i  terms  as 
(I'.^nncd  tn  23  U.S.C.  101)  ui  t  .e  second 
sentence  of  §  657.15(h)  ,u.4:r>f-  i>H.shf  s 
Ihij;  clarification. 
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What,  prior  to  Oc:lot)er  1,  1991.  was 

Federal-aid  .system  mileage  in  urban 
areas  of  less  than  50,000  population, 
should  continue  to  be  covered  by  the 
State's  overall  weight  enforcement 
program.  This  change  in  wording  dof-s 
not  preclude,  nor  should  it  discou'"aKK,  . 
weight  enforcement  activity  by  local 
lurisdictions.  Such  activity  is 
e'w;o'jraged  with  results  to  be  reported 
-js  part  of  the  overall  eaforc'-t-'.ent 
activity  in  the  State. 

Conforming  Amendment 

ISTEA  section  400G(c)  consisted  ot  i 
.  onfornung  amendment  as  follows- 

.Se:  fiu'i  411(t;)(1)of,-.a(h  A;:r  (th'-- STA.A.  i.f 
Wh.il  i,s  am«;nded  by  striking  'tho^e  Frirnarv 
.>>s:>?m  highways"  and  'nw^rtiag "those 
highways  of  the  Federal-aitt  p.-ifrusry  systfiiTi 
in  e-nisti'fu eon  Jun»'  1,  144 1  »   »    •  ■ 

.Set:tio«  i  1 1(e)(1)  of  the  STAA 
des(  rihes  the  type  of  highways  thit  the 
Secretary  shall  designate  as  open  to  the 
vehicles  described  by  the  ST.'\.A.  The.** 
designated  highways,  in  combination 
with  the  Interstate  System,  have  corne  to 
be  known  as  the  NN'  The  ISTEA 
effectively  replaced  what  had  t»een 
known  as  the  FAP  System  with  the 
NHS.  1  his  conforming  ainend.Tietit 
corrects  the  technical  problem  of 
de'^ignating  segments  of  a  iiighwr.y 
system  (the  FAP)  which  no  longer 
e.iists.  Tlie  neces.sary  correctintis  to  tlit- 
definitions  of  "Federal-aid  Primary 
Sy.stt' m"  and  "National  Network,"  both 
found  in  23  CFR  658.3.  have  been  made 
by  t*iis  final  rule. 

Operation  of  Certain  SpeciaJi/od 
Hau'jnn  Vehi{:les  on  Interstate  Route  fifl 

Section  l()23(d)  of  the  ISTFA  ,.il  !«rd 
ii  U  S.C  127(e)  to  read  as  ff.llows: 

(e!  (I{«:ratii>»  of  (lert.ji'i  Sj>i:t;..'l'v<'(( 
rt.c.iiirtg  Vehicles  en  iiiti;r.-;t;.*e  Rnute  ;>H  — 
The  sifigl^-axie,  tan'.!i;n!-;iilf .  mhI  fi.iLigi: 
(•>rmuia  limits  su'i  forth  la  substT.t'on  !  •.)  12  ; 
?!  S.C  127(i>))  shall  iu;t  applv  to  tt.>- 
i>p(;r:;U(i  1  or  Interr'.Hre  X!Hife*'>:  ;r.  C.irritf 
-w.(!  Aileg-tny  ("ountir^^.  tvtcfyi.ifid.  ;.f  .:tiy 
sjieiu.iliTed  vehi;:!c  e(je.!;>p(:J  ivittt  .i  sfw?fii»(4 
a.x!e.ini(  a  triricm  ixle  and  u  ;« il  ^or  hauling 
<":i.»t  logs,  and  puipwcwul  it  s-a-Sv.  '.i.iiicle  is 
ot  .t  tyfh:  of  vtrhicle  ,i.s  vvi;s  ()p!:;:!t;!ig  it:  siii:h 
ci.'iritit;';  on  I  iii'tfd  .Sv.iies  Ki:iu»-  If.'  cf  4rl  for 
^'U  M  [Htrpcsi- nn  August  1.  l'i''"i 

This  exempts  the  de.>crdh.d  v.Jm.lu... 
'A'ith  .selected  cargo  from  the  a.\?e  and 
Bridge  Fonnoia  weight  limits  tiuit 
Mnryland  nuist  enforce  on  loierst.ite 
Route  6B  in  Alle<;any  and  C'.a.->:tt 
Counties.  However,  the  normal  grcss 
weight  limit  (80,000  pounds]  remains  hi 
effect.  This  change  is  adopttsd  by  this 
final  rule  in  § 658.  J7(j). 


Reassignment  of  Size  and  Weight 
Responsibilities  Within  the  FHWA 

On  0<;*.ober  1,  19*»1.  respor.sihility'  for 
fhe  vehicle  Size  and  Weight  and  NN 
Programs  in  the  FHWA's  regional  and 
divisional  offices  wa.s  transferred  to  the 
Office  of  Motor  Carriers.  Revisions  to  23 
CFR  6S7.1 1  and  637.17  were  p.-oposed 
:n  the  SNPRM  tc  reflect  this  change. 

No  comments  were  received  o:j  this 
issue.  This  Final  rule  includes  tli»- 
chacc.Jes  as  proposed.  . 

Size  and  weight  responsibilities  in  the 
Washington,  DC..  Headquarters  olfice 
remain  assigned  to  the  Of!u  e  ot  Mn'or 
Carriers 

Rulemaking  Analyses  and  \otic««i 

This  final  rule  implements  sectiocs 
li!23  and  4006  of  the  ISTEA,  which 
re.strict  the  o(>eration  of  LCV's  ;ti\  the 
Interstate  Highway  System  and  ("MV 
combinations  with  two  or  more  (.argo- 
carrjing  units  on  the  N.N  to  the  type  of 
vehicles  in  use  on  or  before  Jutie  1. 
1991,  .subject  to  whatever  Slate  rules, 
regulations,  or  restrictio.as  wen;  in  etft-cf 
on  that  datf. 

As  noted  ic.  the  following  parufZrtiphs, 
the  FHWA  has  determined  tluit  this 
rulemaking  is:  (l)  Not  a  significant 
regulatory  action  within  the  n>.«at>ing  ot 
Executive  Order  12866:  (2)  not  a 
significant  action  within  the  me  'cing  of 
Departn;er,t  of  Transportatioti 
Regulatory  Policies  and  ProtH.tres;  (3) 
wdl  not  have  r,  significant  e<.oiionii(. 
impact  on  a  substantial  nutiiber  ot  ^nuM 
e.'ttities;  (4)  does  not  require  the 
priiparation  ot  a  federalistn  as.sessment: 
jrsd  ( >)  does  not  require  the  pre(;aratir.n 
ofan  er.iironinental  impact  sNttenn-nt. 
All  ol  these  findings  were  made  and 
inviluded  in  ti.s  NPK.M  and  a<,aiii  in  the 
SNPPAl,  in  each  case  af!er  the  FHWA 
had  rn.'x^fjl!  V  reviewed  the  app'i<  -ible 
r'etlt.rr.l  state.ies  and  fivji.i.;?;  w  ().:..!  rs. 

The  WTA  submitted  co'!if[.e:.;s  to  th» 
«■;•(  kct  in  response  to  tjoth  the  .\'»'RM 
and  f.he  SNPKM  chailengir.g  ivh-u  i?  s..jw 
as  the  FHWA's  casual  di^!!'.i>^'•li  of 
de^e.^'^i^latio^.s  rfjqu  red  l>y  v,.';(i:,-v 
stafMtf^s  'nd  Executive  Crder.>.  (;i 
comriie.rs  onVhe  NPPJvl,  the  W'l  ,\ 
argued  th.*i»  a  lorig-tor;ii  eife;  :  ui-  .-ty 
fr-eze  would  be  to  prohibit  the  ,-;afiiral 
evoiutioc  oftwhnoiogv  in  the  fru(  king 
indasfrv.  Such  a  situation,  m  ti-.ri!. 
would  be  likely  to  cau.se  inr.ioratM! 
sigoiticant  impacts  on  <  (lii.pc.'ir!;; 
tra.isportation  modes,  related 
businesses,  and  the  gi-nerfil  p  u.lii. 
Accordingly,  the  WTA  ii.si.sted  that  ihi 
FHWA  conduct  (1)  a  full  reguUitory 
evaluation.  (2)  a  full  e<:onomic 
assessment,  (3)  a  fedcrali.sm  a.ssessu.enl. 
and  (4)  an  environmental  in:pact  study 
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Effects  on  Small  Entities  and  Other 
Economic  Issues 

After  undertaking  the  analysis 
required  by  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601-612),  the  FHVVA 
reiterated  in  the  SNPRM  its  conclusion 
that  this  rulemaking  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  conclusion  remains  unchanged  in 
this  final  rule.  The  WTA,  responding  to 
an  earlier  document,  stated  that  "there 
is  no  question  that  the  form  and 
substance  of  this  NPRM  are  clearly 
harmful  to  small  entities.  Most 
businesses  affected  in  Wyoming  are 
small  entities.  The  few  large  entities 
doing  business  in  Wyoming  are 
similarly  adversely  affected." 

This  rule  in  no  way  restricts  the 
ability  of  small  entities  to  enter  the  LCV 
segment  of  the  motor  carrier  industry. 
The  LCV  segment  of  the  indu.stry  can 
e.xpand  as  rapidly  as  it  finds  customers. 
Neither  the  rule  nor  any  State  affected 
by  the  rule  limits  the  number  of  LCV's 
that  may  be  placed  in  service,  or  the 
number  of  motor  carriers  that  may 
operate  them.  The  rule  does  not  reduce 
the  highway  network  on  which  carriers 
may  run  LCV's;  it  simply  lists  the  routes 
where  the  States  have  decided  very 
large  vehicles  can  operate  without 
seriously  damaging  pavements  and 
bridges.  In  Wyoming,  that  amounts  to 
every  NN  route  in  the  State. 

The  WTA  seems  to  be  demanding,  not 
better  regulatory  analyses,  but 
something  like  a  full-scale  econometric 
model  of  the  transportation  segment  of 
the  economy.  The  WTA  apparently 
believes  that  such  a  model,  when  run, 
would  demonstrate  that  the  ISTEA 
freeze  is  likely  to  change  the 
competitive  balance  between  railroad 
and  highway  transportation,  retard  the 
technological  development  of  trucks, 
reduce  employment  in  the  motor  carrier 
industry,  and  raise  freight  costs. 

Because  the  LCV  freeze  includes  all 
State  routes  currently  in  use,  and 
because  we  are  not  aware  that  any  State 
wishes  to  expand  its  LCV  network,  we 
expect  that  the  freeze  will  have  none  of 
the  effects  predicted  by  the  WTA,  at 
least  in  the  short  term.  The  FHVVA 
believes  that  the  "frozen"  LCV  Network 
offers  ample  opportunity  for  reasonable 
growth.  Insufficient  data  exist  to 
evaluate  the  possible  longer-term  effects 
of  this  rulemaking,  and  any  conclusions 
presented  here  would  be  speculative  in 
nature. 

Environmental  Issues 

In  considering  this  rulemaking  action 
from  the  perspective  of  the  National 
Environmental  Policy  Act  of  1969  (42 


U.S.C.  4321  et  seq.)  (NEPA),  the  FHWA 
has  twice  found  that  it  would  have  no 
effect  on  the  quality  of  the  environment. 
The  WTA  disagreed:  "A  rule  which 
dictates  increased  use  of  fuels,  a  scarce 
natural  resource,  affects  the  quality  of 
the  environment  in  a  negative  fashion." 
The  rule  does  not  dictate  increased  use 
of  fuels.  If  LCV's  move  freight  at  a  lower 
fuel  or  emission  cost  per  ton/mile  than 
other  motor  vehicles,  as  the  WTA 
appears  to  believe,  the  rule  would  not 
prevent  LCV's  from  displacing  less 
efficient  vehicles.  The  FHWA  sees  no. 
reason  to  change  its  conclusion. 

Changes  to  Part  658— National  Network 

As  discus.sed  earlier,  this  final  rule 
makes  two  technical  amendments  to 
appendix  A,  23  CFR  part  658,  which 
lists  federally-designated  routes  on  the 
NN.  These  changes  would  amend  the 
listings  for  California,  to  reflect  the 
inclusion  of  the  1-580  Richmond-San 
Rafael  Bridge  in  the  NN,  and  also  for 
Virginia,  to  reflect  that  State's  new 
milepost-based  exit  numbering  system. 
For  the  reasons  set  forth  earlier  in  this 
document,  the  FHWA  has  determined 
that  prior  notice  and  opportunity  for 
comment  are  not  required  for  either 
amendment  under  the  U.S.  Department 
of  Transportation's  Regulatory  Policies 
and  Procedures,  as  it  is  not  anticipated 
that  such  action  will  result  in  the 
receipt  of  useful  information. 

Executive  Order  12866  (Regulatory 
Planning  and  Review)  and  DOT 
Regulatory  Policies  and  Procedures 

The  FHWA  has  determined  that  this 
action  is  not  a  significant  regulatory 
action  within  the  meaning  of  Executive 
Order  12866  or  significant  within  ihe 
meaning  of  U.S.  Department  of 
Transportation  Regulatory  Policies  and 
Procedures.  It  is  anticipated  that  the 
economic  impact  of  this  rulemaking  will 
be  minimal;  therefore,  a  regulatory 
evaluation  is  not  required. 

Regulatory  Flexibility  Act 

In  compliance  with  the  Regulatory 
Flexibility  Act,  the  FHWA  has  evaluated 
the  effects  of  this  rule  on  small  entities. 
Based  on  the  evaluation,  the  FHWA 
hereby  certifies  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
This  action  merely  lists  applicable 
limitations  by  specific  vehicle 
configuration,  by  State,  in  effect  on  June 
1, 1991,  and  will  not  further  re.slrici  Ihe 
operation  of  any  vehicle  in  lawful 
operation  on  or  before  June  1, 1991, 
which  is  subject  to  those  limitations. 


Executive  Order  12612  (Federalism 
Assessment) 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
this  action  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  federalism  assessment. 
Although  its  effect  will  be  to  prevent  the 
expansion  of  the  ISTEA  vehicle  network 
beyond  that  which  States  allowed  on 
June  1,  1991,  that  is  a  direct  result  of  the 
underlying  statute.  Moreover,  there  is 
no  indication  at  this  time  that  the  Stales 
planned  any  significant  expansion  of 
that  network  which  would  be  impeded 
by  this  requirement.  This  action  merely 
implements  requirements  of  the  ISTEA. 

Executive  Order  12372 
(Intergovernmental  Review) 

Catalog  of  Federal  Domestic 
Assistance  Program  Number  20.217. 
Motor  Carrier  Safety.  The  regulations 
implementing  Execujtive  Order  12372 
regarding  intergovernmental 
consultation  on  Federal  programs  and 
activities  do  not  apply  to  this  program. 

Paperwork  Reduction 

This  action  does  not  contain  an 
additional  or  expanded  collection  of 
information  requirement  for  purposes  of 
the  Paperwork  Reduction  Act  of  1980, 
44  U.S.C.  3501  et  seq.  Data  collection 
neces.sary  for  the  States  to  be  able  to 
certify  enforcement  of  Slate  size  and 
weight  laws  currently  operates  under 
OMB  approval  number  2125-0034 

National  Environmental  Policy  Acl 

The  FHWA  has  analyzed  this  oj.lion 
for  the  purpose  of  the  NEPA  and  h.is 
determined  that  this  action  would  nol 
have  any  effect  on  the  quality  of  the 
environment. 

Regulation  Identification  Number 

A  regulation  identification  number 
(RJN)  is  assigned  to  each  regulator}' 
action  listed  in  the  Unified  Agenda  of 
Federal  Regulations.  The  Regulatory 
Information  Service  Center  publishes 
the  Unified  Agenda  in  April  and 
October  of  each  year.  The  RIN  contained 
in  the  heading  of  this  document  can  be 
used  to  cross  reference  this  action  with 
the  Unified  Agenda. 

List  of  Subjects  in  23  CFR  Parts  657  and 
658 

Grant  programs— transportation. 
Highways  and  roads,  and  Motor  carrier 
size  and  weight. 
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Issued  on:  May  27. 1994 
Rodney  E.  Staler, 

Federal  Highway  Administra 
In  consideration  of  the 
P'HWA  is  amending  23 
G,  parts  657  and  658  as  se 


CFR 


oregoing,  tlie 
subchapter 
forth  below. 


PART  657— CERTinCATtoN  OF  SIZE 
AND  WEIGHT  ENFORCEIjlErfr 

1.  The  authority  citatioi  for  23  CFR 
part  657  is  revised  to  read  as  follows: 

Authority:  Sec.  123.  Pub.  L 


Stat.  2689;  23  U.S.C  127. 14 
ll.S-C  app.  2311.  2312.  and  *16 
t'lib.  L  102-240.  105  Stat.  19|4 
1.48(b>{19j,(bM23),  (c)(1).  ana 

2.  Section  657.11  is  revi 
follows: 


95-599.  92 
and  315:49 

sec.  1023, 
:and49CFK 
(c)(19). 

;ed  to  read  as 


ily  1  of  each 
legislative  or 


of  each  year, 
or  update  a 


§  657.1 1    Evaluation  of  operations. 

(a)  The  State  shall  subm  t  its 
enforcement  plan  or  annui  il  update  to 
the  Office  of  Motor  Carriei  s  in  the 
FHWA  division  office  by  J 
year.  However,  if  a  State's 
budgetary  cycle  is  not  con  lonant  with 
that  date,  the  FHWA  and  t  le  State  may 
jointly  select  an  alternate  aate.  In  any 
event,  a  State  must  have  ai  i  approved 
plan  in  effect  by  October  1 
Failure  of  a  State  to  submi 
plan  will  result  in  the  Stati ;  being 
unable  to  certify  in  accord  ince  with 
§  657.13  for  the  period  to  I  e  covered  by 
the  plan. 

(bj  The  Office  of  Motor  (  arriers  in  the 
FHWA  division  office  shal  review  the 
State's  operation  under  th<  i 
plan  on  a  continuing  basis 
prepare  an  evaluation  repc  rt  annually. 
The  State  will  be  advised  c  f  the  results 
of  the  evaluation  and  of  an^  needed 
changes  either  in  the  plan 
implementation.  Copies  of  the 
evaluation  report  and  subs  ^uent 
modifications  resulting  fro  n  the 
evaluation  shall  be  forwarc  ed  through 
the  Regional  Director  of  Mi  itor  Carriers 
to  the  Washington,  D.C.,  H  ;adquarters 
office. 

3.  Section  657.13  is  revised  to  read  as 
follows: 


requir  tment 


accepted 
and  shall 


tself  or  in  its 


t<i 


§657.13    Certification 

Each  Stcte  shall  certify 
Highway  Administrator, 
1  of  each  year,  that  it  is  en 
State  laws  respecting  maxi, 
size  and  weight  permitted 
prior  to  October  1.  1991.  w 
Federal-aid  Primary. 
Urban  Systems,  including 
System,  in  accordance  wit! 
1 27.  The  States  must  also 
ihey  are  enforcing  and  ( 
the  ISTEA  freeze  on  the  us< 
.ind  other  multi-unit  vehic 
( sTjification  shall  be  su 


btfo 
1  jrci 


the  Federal 
re  January 
ing  all 
num  vehicle 
in  what. 
;re  the 
•y.  Secoifiary.  and 

le  Interstate 
23  U.S.C. 
rtify  that 
omtlving  with 
ofLCVs 
ss.  The 
ppo  -ted  by 


Ci 


information  on  activities  and  results 
achieved  during  the  preceding  12- 
month  period  ending  on  September  30 
of  each  j'ear. 

4.  Seclion  657.15  is  revised  to  read  as 
follows: 

§657.15    Certification  content 

The  certifitation  shall  consist  of  the 
following  elements  and  each  element 
shall  be  addressed  even  though  the 
response  is  negative: 

(a)  A  statement  by  the  Governor  of  the 
State,  or  an  official  designated  by  the 
Governor,  that  the  State's  vehicle  weight 
laws  and  regulations  governing  use  of 
the  Interstate  System  conform  to  23 
U.S.C.  127. 

(b)  A  statement  by  the  Governor  of  the 
State,  or  an  official  designated  by  the 
Governor,  that  all  State  size  and  weight 
limits  are  being  enforced  on  the 
Interstate  System  and  those  routes 
which  prior  lo  October  1. 1991.  were 
designated  as  part  of  the  Federal-aid 
Primary,  Urban,  and  Secondary 
Systems,  and  that  the  State  is  enforcing 
and  complying  with  the  provisions  of  23 
U.S.C.  127(d)  and  49  U.S.C.  app.  2311(i). 
Urbanized  areas  not  subject  to  State 
jurisdiction  shall  be  identified.  The 
statement  shall  include  an  analysis  of 
enforcement  efforts  in  such  areas. 

(c)  Except  for  Alaska  and  Puerto  Rico, 
the  certif>'Lng  statements  required  by 
paragraphs  taj  and  (b)  dfthis  section 
shall  be  worded  as  follows  (the 
statements  for  Alaska  and  Puerto  Rico 
do  not  have  to  reference  23  U.S.C. 
127(d)  in  (c)(2).  or  include  paragraph 
(c)(3)  of  this  section): 

I.  (name  of  certifying  official),  (position 

title),  of  the  istale  of         ■ do 

hereby  cert  if)': 

(1)  That  all  State  laws  and  regulations 
governing  vehicle  size  and  weight  are 
being  enforced  on  those  highways 
which,  prior  to  October  1,  1991,  were 
designated  as  p»art  of  the  Federal-aid 
Primary'.  Federal-aid  Secondary,  or 
Federal-aid  Urban  Systems; 

(2)  That  the  State  is  enforcing  the 
freeze  provisions  of  the  Intermodal 
Surface  Transportation  Efficiency  Act  of 
1991  (23  U.S.C.  127(d)  and.  49  U.S.C. 
app.  2311(jl);and 

(3)  That  all  State  laws  governing 
vehicle  weight  on  tfie  Interstate  System 
are  consistent  with  23  U.S.C.  127  (a)  and 
(b). 

(d)  If  this  statement  is  made  by  an 
official  other  than  the  Governor,  a  copy 
of  the  document  designating  the  official, 
signed  by  the  Governor,  shall  al.so  be 
included  in  the  certification  made  under  ' 
this  part. 

(e)  A  copy  of  any  State  law  or 
regulation  pertaining  to  vehicle  sizes 


and  weights  adopted  since  the  State's 
last  certification  and  an  analysis  of  the 
changes  made.  Those  laws  and 
regulations  pwrtaining  to  special  permits 
and  penalties  shall  be  specifically 
identified  and  analyzed  in  accordance 
with  section  123  of  the  Surface 
Transportation  Assistance  Act  of  1978 
(Pub.  L.  95-599). 

(f)  A  report  of  State  size  and  weight 
enforcement  efforts  during  the  period 
covered  by  the  certification  which 
addresses  the  following; 

(1)  Actual  operations  as  compared 
with  those  forecast  by  the  plan 
submitted  earlier,  with  particular 
attention  to  changes  in  or  deviations 
from  the  operations  proposed. 

(2)  Impacts  of  the  process  as  actually 
applied,  in  terms  of  changes  in  the 
number  of  oversize  and/or  overweight 
vehicles. 

(3J  Measures  of  activity — (i)  Vehicles 
weighed.  Separate  totals  shall  be 
reported  for  the  annual  number  of 
vehicles  weighed  on  fixed  scales,  on 
semiportable  scales,  on  portable  scales, 
and  on  WIM  when  used  for 
enforcement. 

(ii)  Penalties.  Penalties  reported  shall 
include  citations  issued,  civil 
assessments,  and  incidences  of  load 
shifting  or  off-loading  of  excess  weight 
categorized  as  follows:  violations  of  axle 
and/or  gross  vehicle  weights,  or 
violations  resulting  from  application  of 
the  bridge  formula. 

(iii)  Permits.  The  number  of  permits 
issued  for  overweight  loads  shall  be 
reported.  The  rejxMled  numbers  shall 
specify  permits  for  divisible  and 
nondivisible  loads  and  whether  issued 
on  a  trip  or  annual  basis.  Permits  issued 
for  e.xcess  height,  length,  or  width  need 
not  be  reported  except  where  issued  for 
theoverwidth  movement  of  a  divisible 
load. 

f).  Section  657.17  is  revised  to  read  as 
follows: 

§657.17    Certification  submittal. 

(a)  The  Governor,  or  an  official 
designated  by  the  Governor,  shall 
submit  the  certification  to  the  Office  of 
Motor  Carriers  in  the  FHWA  division 
office  prior  to  January  1  of  each  vear. 

(b)  The  Office  of  Motor  Carriers  in  the 
FHWA  division  office  shall  forward  the 
original  certification  to  the  Associate 
Administrator  for  Motor  Carriers  and 
one  copy  to  the  Office  of  Chief  Counsel. 
Copies  of  appropriate  evaluations  and/ 
or  comments  shall  accompany  any  j 
transmittal.                                              I 
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PART  658— TRUCK  SIZE  AND  WEIGHT, 
ROUTE  DESIGNATIONS— LENGTH, 
WIDTH,  AND  WEIGHT  LIMITATIONS 

6.  The  authority  citation  for  23  CFR 
part  658  is  revised  to  read  as  follows; 

Aulhorify:  23  V.S.C.  127  iiiu!  315;  49 
ll.S.C.  app  2311.  2312,  aiui  231H;4')(:FK 
1.48(b)(]9)an(i(i)(19). 

7.  Seaion  R.58.1  is  revised  to  read  as 
follows: 

§  658.1     Purpose. 

The  purpose  of  this  part  is  to  identifv 
a  National  NVtv.ork  of  highways 
available  to  \  ehicles  authorized  by 
provisions  of  the  Surface  Transportation 
Assistance  Act  of  1982  (STAA)  as 
amended,  and  to  prescribe  national 
policies  that  govern  truck  and  bus  size 
and  weight. 

R.  Section  658.5  is  amended  by 
removing  the  arabic  letter  paragraph 
designations  from  all  definitions, 
placing  the  definitions  in  alphabetical 
order,  revising  two  existing  definitions, 
and  adding  six  new  definitions  in 
appropriate  order.  The  added  and 
revised  definitions  read  as  follows: 

§658.5     Definitions. 

•         »         «         «         . 

Bt'Vf'rnf^e  semitrailer.  A  van-tvpe, 
drop-frame  .semitrailer  designed  and 
u.sed  specifically  for  the  transport  and 
delivery  of  bottled  or  canned  beverages 
(i.e.,  liquids  for  drinking,  including 
water)  which  has  side-only  access  for 
loading  and  unloading  this  commodity. 
Semitrailer  has  the  same  meaning  as  in 
49  CFR  .390.5. 


Cnrgo-cnrrying  unit.  As  u.sed  in  this 
part,  cargo-carrying  unit  means  any 
portion  of  a  commercial  motor  vehicle 
(CMV)  combination  (other  than  a  truck 
tractor)  used  for  the  carrying  of  cargo, 
including  a  trailer,  semitrailer,  or  the 
cargo-carrying  sec.tion  of  a  single-unit 
truck. 

*  *         •         «         « 

Fcdnrnl-nid  PiimarySvstum.  The 
Federal-aid  Highway'Sy.stem  of  rural 
arterials  and  their  extensions  into  or 
through  ucban  areas  in  existence  on 
lune  1,  1991.  as  dest.ribed  in  23  I'.S.C. 
K)3(b)  m  effect  at  that  time. 

*  •         •         «         « 

I.nngfr  combination  vchii  If  II.CVj.  As 
u.s'jd  in  this  part,  longer  combination 
vehicle  means  any  combination  of  a 
tn:(.k  tractor  and  iwo  or  more  trailers  or 
semitrailers  whi(.h  oper.ites  on  the 
Interstate  Svstem  at  a  gross  veliic.le 
weiglit  greater  than  KD.OOO  pounds. 

*  *         •         *         . 

Mnsi-nihfvt'hirlf.  A  maxi-cube 
•vchiclt;  is  a  i.omhination  vehicle 


consisting  of  a  power  unit  and  a  trailing 
unit,  both  of  which  are  designed  to  (.arry 
cargo.  The  power  unit  is  a 
nonarticulated  truck  with  one  or  more 
drive  axles  that  carries  either  a 
detachable  or  a  permanently  attached 
cargo  box.  The  trailing  unit  is  a  trailer 
or  semitrailer  with  a  cargo  box  so 
designed  that  the  power  unit  may  be 
loaded  and  unloaded  through  the 
trailing  unit.  Neither  cargo  box  shal  I 
exceed  34  feet  in  length,  excluding 
drawbar  or  hitching  device;  the  distance 
from  the  front  of  the  first  to  the  rear  of 
the  second  cargo  box  shall  not  exceed 
60  feet,  includmg  the  space  between  the 
cargo  boxes:  and  the  overall  length  of 
the  combination  vehicle  shall  not 
exceed  65  feet,  including  the  spa<:e 
between  the  cargo  boxes. 

*  «         •         •         » 

Stotnr  rnrrifr  of  possengt^rs.  As  used 
in  this  part,  a  motor  carrier  of 
passengers  is  a  common,  contract,  or 
private  carrier  using  a  bus  to  provide 
commercial  transportation  of 
passengers.  Bus  has  the  .same  meaning 
as  in  49  CFR  390.5. 

*  •         »         «         ♦ 

X'ntinnnl  X'etunrk  (\'N).  The 
i:omposite  of  the  individual  network  of 
highways  from  each  State  on  which 
vehicles  authorized  by  the  provisions  of 
the  STAA  are  allowed  to  operate.  The 
network  in  each  State  includes  the 
Interstate  System,  exclusive  of  those 
portions  excepted  under  §  658. 1 1  (f)  or 
deleted  under  §658.11(d),  and  tho.se 
portions  of  the  Federal-aid  Prinuiry 
System  in  existence  on  June  1,  1991.  set 
out  by  the  FHWA  in  aj)pendix  A  to  this 
part. 


\nndivfsihlf^  load  or  vfhirli'. 
(1)  As  used  in  this  part,  nnndivisihtf 
means  any  load  or  vehicle  exceeding 
applicable  length  or  weight  limits 
whic:h,  if  separated  into  smaller  loads  (.r 
vehicles,  would: 

(i)  Compromise  the  intended  use  ol 
the  vehicle,  i.e..  make  it  unable  to 
perform  the  function  for  whi(.h  it  u.■|^ 
intended: 

(ii)  Destrov  the  value  of  the  load  or 
vehicle,  i.e..  make  it  unusable  for  its 
intended  purpose;  or 

(iii)  Require  more  than  8  workhours  to 
dismantle  using  appropriatt;  equipnu-n'. 
The  appli(  ant  it^r  a  nondivi.sible  load 
permit  has  the  burden  ol  proof  as  to  the 
number  of  workhours  recprired  to 
dismantle  the  load. 

(2)  A  State  may  treat  eujCMg'MKV 
response  vehicles  and  casks  desigr.ed 
and  used  tf)r  the  transport  of  spent 
nuclear  materials  as  nondiv  isible 
vehicles  or  loads. 


§§658.13  and  658.15    [Amended) 

9.  In  the  list  below,  for  each  se(  tion 
indicated  in  the  left  column,  remove  the 
citation  indicated  in  the  middle  column 
from  wherever  it  appears  in  the  set  tion. 
and  add  the  citation  indicated  '.n  the 
right  column: 


Section 


658.13(d)(1)(i) 
e58.13(d)(2)(i) 

658.13(e)  

658.15(b)  

658.15(0)  


ReriTove 


658.5(k) 
658.5(k) 
658  5(e) 
658.5(1)  . 
658.5(g) 


Add 


6S.&5 
£56  5 
658  5 
fS£5 
f5£5 


10.  In  SR58.13.  paragraphs  (d).  (e). 
and  (f)  are  redesignated  as  paragraphs 
(e),  (fl.  and  (g),  respectivelv.  a  new 
paragraph  (d)  is  added,  and  new 
paragraphs  (e)(4)  and  (e)(5)  are  added 
under  redesignated  paragraph  (e]  to  re;,d 
as  follows: 

§658.13    Lengtti. 

•  •         .  .         . 

(d)  No  State  shall  impose  a  limit  of 
less  than  45  feet  on  the  length  of  any 
bus  on  the  NN.    ' 
(o)*    *   * 

(4)  Mnxi-rabu  vehicle.  No  St,';te  shal) 
impose  a  length  limit  on  a  ma\)-ci)be 
vehicle,  as  defined  in  S  658.5  of  this 
part,  of  less  than  34  feel  on  either  cargo 
box,  excluding  drawbar  or  hitching 
device:  60  feet  on  the  distanc  e  from  the 
front  of  the  first  to  the  rear  of  the  second 
cargo  box.  inc:luding  the  space  between 
the  cargo  boxes;  or  65  feet  on  the  overall 
length  of  the  combination,  including  \Vn: 
space  between  the  cargo  boxes.  The 
measurement  for  compliance  with  the 
60-  and  .65-foof  distance  shall  include 
the  actual  distance  between  cargo  boxes, 
measured  along  the  centerline  of  the 
drawbar  or  hitching  devic  e.  For  maxi- 
cubes  with  an  adjustable  length  drawb;.-r 
or  hitching  device,  the  60-  and  6.'i-)(,oJ 
distances  shall  be  measured  with  a 
drawbar  spacing  of  not  n.ore  than  27 
inches.  The  drawbar  may  be  tempor;;riiv 
extended  beyond  that  distance  to 
maneuver  or  load  the  vehicle. 

(5)  Bf?ie/YH;e  smiilrnilcr.  (»)  A 
beverage  semitrailer  is  specialized 
equipment  if  it  has  an  upper  coupler 
plate  that  extends  beyond  tl-e  front  oi 
the  semitrailer,  but  not  beyond  ils  swinj; 
radius,  as  measured  from  the  (  ei/ler  line 
of  the  kingpin  to  a  front  corner  of  the 
St  mitrailer.  which  (.annot  be  u.vi«l  for 
'  arrying  (.argo  other  than  the  s'rui  tu:< 
of  lh(>  semitrailer,  and  with  tlie  i  ej.tc.- 
i.nv  of  the  king|)in  not  more  th.^n  jr  Ut'. 
irom  the  rear  of  the  semitrailer 
l«  X(  lusive  of  rear-mounted  «ie\  i(  es  -.i;! 
un  .isured  in  determinicg  seriiilraiier 
length).  .\'o  State  .shall  impose  ..n  ovi-,-..;) 
length  limit  on  such  vehi»  Its  Vvhen 
t'pei-ating  in  a  IriK  k  iMictor-bivi  :;.•,.■ 
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semitrailer  or  truck  tractor-Beverage 
semitrailer-beverage  trailer  combination 
on  the  NN. 

(ji)  The  beverage  trailer  re  ferred  to  in 
paragraph  (e)(5)(t)  of  this  se  ;tion  means 
a  beverage  semitrailer  and  t  anverter 
dolly.  Converter  dolly  has  t  le  same 
meaning  as  in  49  CFR  393.5 

(iii)  Truck  tractor-bevera^  3  semitrailer 
combinations  shall  have  the  same  access 
to  points  of  loading  and  unl  )ading  as 
28-foot  semitrailers  (28.5-fo  )t  where 
allowed  by  §658.13)  in  23  CFR  658.19. 

***** 

11.  In  §658.17,  paragraph;  (f).  (g).  and 
(h)  are  redesignated  as  para^  raphs  (g), 
(h).  and  (i),  respectively:  ne 
paragraphs  (0.  (j).  and  (k)  arfe  added:  and 
redesignated  paragraph  (h)  i;  revised. 
Paragraphs  (0  through  (k)  n({w  read  as 
follows: 


§658.17    Weight 


Infei  itate 


n?l 


Brd 


c  s 


shill 


ei 


(f)  Except  as  provided  he 
may  not  enforce  on  the 
System  vehicle  weight  limit 
than  20.000  pounds  on  a  si 
34.000  pounds  on  a  tandem 
weights  derived  from  the 
Formula,  up  to  a  maximum 
pounds,  including  all  en 
tolerances.  States  may  not  li 
loads  to  less  than  500  poun 
of  tire  or  tread  width,  except 
limits  may  not  be  applied 
steering  axle.  States  may  not 
steering  axle  weights  to  less 
pounds  or  the  axle  rating  est 
the  manufacturer,  whicheve 

(g)  The  weights  in  paragra 
(d),  and  (e)  of  this  section 
inclusive  of  all  tolerances 
or  otherwise,  with  the  excep 
.scale  allowance  factor  when 
portable  scales  (w  heel-load  i 
The  current  accuracy  of  sulI 
generally  within  2  or  3  perc 
weight,  but  in  no  case  shall 
allowance  in  excess  of  5 
applied.  Penalty  or  fine  sc 
which  impose  nc  fine  up  to 
threshold,  i.e..  1,000  pounds 
considered  as  tolerance  pi-ov 
authorized  by  23  U.S.C.  127. 

(h)  States  may  issue  specit 
without  regard  to  the  axle 
Federal  Bridge  Formula  req 
for  nondivisible  vehicles  or 

(i)  The  provisions  of  parag 
(c).  and  (dj  of  this  section  sh 
apply  to  single-,  or  tandem 
or  gross  weights  legally  auth 
under  Stnte  law  on  fuly  1,  1 
group  of  axles  requirements 
in  this  section  shall  not  appi 
vehicles  legally  grandfathe 
State  groups  of  axles  tables  o 
on  hnuary  4.  1975. 


r  ;in,  States 


fort  iment 


t  n 


per(  en 
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u 
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re  1 


of  less 
e  axle, 
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tbe 
ules 
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s,  or 
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(j)  The  provisions  of  paragraphs  (c) 
through  (e)  of  this  section  shall  not 
apply  to  the  operation  on  Interstate 
Route  68  in  Allegany  and  Garrett 
Counties,  Maryland,  of  any  specialized 
vehicle  equipped  with  a  steering  axle 
and  a  tridem  axle  and  used  for  hauling 
coal,  logs,  and  pulpwood  if  such  vehicle 
is  of  a  type  of  vehicle  as  was  operating 
in  such  counties  on  U.S.  Routes  40  or 
48  for  such  purposes  on  August  1.  1991. 

(k)  Beginning  October  6, 1992,  and 
ending  October  5.  1994,  the  provisions 
of  paragraphs  (c)  through  (e)  of  this 
section  shall  not  apply  to  any  vehicle 
which  is  regularly  and  exclusively  used 
as  an  intrasut  •  public  agency  transit 
passenger  bus.  The  Secretary  may 
extend  this  temporary  exemption  for  an 
additional  year. 

12.  In  §658.19.  paragraph  (a)  is 
revised  to  read  as  follows: 

§  658.19    Reasonable  access. 

(a)  No  State  may  enact  or  enforce  any 
law  denying  reasonable  access  to 
vehicles  with  dimensions  authorized  by 
the  STAA  between  the  NN  and 
terminals  and  facilities  for  food,  fuel, 
repairs,  and  rest.  In  addition,  no  State 
may  enact  or  enforce  any  lav/  denying 
reasonable  access  between  the  NN  and 
points  of  loading  and  unloading  to 
household  goods  carriers,  motor  carriers 
of  passengers,  and  any  truck  tractor- 
semitrailer  combination  in  which  the 
semitrailer  has  a  length  not  to  exceed  28 
feet  (28.5  feet  where  allowed  pursuant 
to  §  658.13(b)(5)  of  this  part)  and  which 
generally  operates  as  part  of  a  vehicle 
combination  described  in 
§S  65a.l3(b)(5)  and  658.15(a)  of  this 
part. 
***** 

13.  Part  658  is  amended  by  adding 
§658.23  as  follows: 

§  658.23    LCV  freeze;  cargo-carrying  unit 
freeze. 

(a)  (1)  Except  as  otherwise  provided 
in  this  section  and  except  for  tow  trucks 
with  vehicles  in  tow,  a  State  may  allow 
the  operation  of  LCV's  on  the  Interstate 
System  only  as  listed  in  appendix  C  to 
this  part. 

(2)  Except  as  othenvise  provided  in 
this  section,  a  State  may  not  allow  the 
operation  on  the  NN  of  any  CMV 
combination  with  two  or  more  cargo- 
carrying  units  (not  including  the  truck 
tractor)  whose  cargo-carrying  units 
exceed: 

(i)  The  maximum  combination  trailer, 
semitrailer,  or  other  type  of  length 
limitation  authorized  by  State  law  or 
regulation  of  that  State  on  or  before  June 
1, 1991; or 

(ii)  The  length  of  the  cargo-carrying 
units  of  tho.se  CMV  combinations,  bv 


specific  configuration,  in  actual,  lawful 
operation  on  a  regular  or  periodic  basis 
(including  continuing  seasonal 
operation)  in  that  State  on  or  before  June 
1, 1991,  as  listed  in  appendix  C  to  this 
part. 

(b)  Notwithstanding  paragraph  (a)(2) 
of  this  section,  the  following  CMV 
combinations  with  two  or  more  cargo- 
carrving  units  may  operate  on  the  NN. 

(1)  Truck  tractor-semitrailer-trailer 
and  truck  tractor-semitrailer-semitrailer 
combinations  with  a  maximum  length  of 
the  individual  cargo  units  of  28.5  feet  or 
less. 

(2)  Vehicles  described  in  §658, 13(e) 
and  (g). 

(3)  Truck  tractor-trailer  and  truck 
tractor-semitrailer  combinations  with  an 
overall  length  of  65  feet  or  less. 

(4)  Maxi-cubes. 

(5)  Tow  trucks  with  vehicles  in  tow. 

(c)  For  specific  safety  purposes  and 
road  construction,  a  State  may  make 
minor  adjustments  of  a  temporary  and 
emergency  nature  to  route  designations 
and  vehicle  operating  restrictions 
applicable  to  combinations  subject  to 
sections  1023  and  4006  of  Pub.  L.  102- 
240  and  in  effect  on  June  1,  1991  (July 
6,  1991,  for  Alaska).  Adjustments  which 
last  30  days  or  less  may  be  made 
without  notifying  the  FHVVA.  Minor 
adjustments  which  exceed  30  days 
require  approval  of  the  FHWA.  VVhen 
such  adjustments  are  needed,  a  State 
must  submit  to  the  Division  Office  of 
Motor  Carriers,  by  the  end  of  the  30th 
day,  a  written  description  of  the 
emergency,  the  date  on  which  it  began, 
and  the  date  on  which  it  is  expected  to 
conclude.  If  the  adjustment  involves 
route  designations,  the  State  shall 
describe  the  new  route  on  which 
vehicles  otherwise  subject  to  the  freeze 
impo.sed  by  sections  1023  and  4006  of 
Pub.  L.  102-240  are  allowed  to  operate. 
To  the  extent  possible,  the  geometric 
and  pavement  design  characteristics  of 
the  alternate  route  should  be  equivalent 
to  those  of  the  highway  section  which 

is  temporarily  unavailable.  Approval  or 
disapproval  by  Office  of  Motor  Carriers 
officials  of  adjustments  involving  route 
designations  shall  be  coordinated  with 
the  Division  Administrator.  If  the 
adjustment  involves  vehicle  operating 
restrictions,  the  State  shall  list  the 
restrictions  that  have  been  removed  or 
modified.  Approval  or  disapproval  of 
the  adjustment  by  the  Division  Office  of 
Motor  Carriers  shall  take  place  only 
after  consultation  with  the  Regional 
Office  of  Motor  Carriers.  If  the 
adjustment  is  approved,  a  copv  of  the 
approved  submission  shall  be  forwarded 
through  the  Regional  Office  of  Motor 
Carriers,  to  the  Associate  Administrator 
for  Motor  Carriers  at  Headquarters,  who 
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will  publish  the  notice  of  adjustment, 
with  an  expiration  date,  in  the  Federal 
Register.  Requests  for  extensions  of  time 
beyond  the  originally  established 
conclusion  date  shall  be  subject  to  the 
same  approval  and  publir^tion  process 
as  the  original  request.  If  upon 
consultation  with  the  Regional  Office  of 
Motor  Carriers,  a  decision  is  reached 
t.hat  minor  adjustments  made  by  a  Stale 
arn  not  legitimately  attributable  to  road 
or  bridge  construction  or  safety,  the 
Division  Office  of  Motor  Carriers  will  so 
inform  the  State,  and  the  original 
conditions  of  the  freeze  must  be 
reimposed  immediately.  Failure  to  d»>  so 
may  st;!);ect  tlie  State  to  a  penalty 
pursuant  to  23  U.S.C.  141. 

(d)  A  State  may  issue  a  permit 
authorizing  a  CNIV  to  transport  an 
overlength  nondivisible  load  on  two  or 
more  cargo-carrying  units  on  the  NN 
without  regard  to  the  rcstriclions  in 
!ifi5S.23(aJ(2). 

(e)  States  further  restricting  or 
prohibiting  the  operation  of  vehicles 
subject  to  sections  1023  and  4006  of 
Public  Law  102-240  after  June  1. 1991, 
th-A]  notify  the  FHVVA  Division  Office 
of  Motor  Carriers  within  30  days  after 
the  restriction  is  effective.  The  Division 
Office  of  Motor  Carriers  shall  fo.Tva.'-d 
the  information  through  the  Regional 
Office  of  Motor  Carrier;;  to  the  Associate 
Administrsfor  for  Motor  Carriers  at 
Headcjuarters.  The  FHWA  will  publish 
the  restriction  in  the  Federal  Register  as 
an  amendment  to  appendix  C  to  this 
part.  Failure  to  provide  such 
notification  may  subject  the  State  to  a 
penalty  pursuant  to  23  U.S.C.  141. 

(0  The  Fedriral  Highway 
Administrator,  on  his  or  hf  r  cwn 
nioiiori  or  i-pon  a  rr^quesi  b.j-  any  p'jfscn 
(including  a  St.jfe),  bhaJl  review"  the 
information  ^■''.t  ^ctJ.  i,i  appendix  C  to 
this  part,  if  the  Aduiijiistrr.tor 
detrnninps  there  is  cause  to  lei;  ;ve  that 
•'  nnst?ke  wr;s  rr.ode  in  the  accujacy  of 
the  iiifornjftion  contair.ijd  in  ..'ppHndix 
f  -  to  this  part,  the  Adminislrat.jr  .shall 
c  njn.Tjrnce  n  pruceedij'.g  to  delnnniiie 
\vhrth«'r  the  infrr.nation  pal/ii.hrd 
.shoi.Id  be  formt'.^d.  if  the 
Ad:ni'iis;ra!or  di.-tenni.-ies  ii-^;!,  th-.'-r;  is  .• 
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pp:::dix  C to 


mistake  in  the  r.ccvifncy  of  the 

!pfo:;r,atinri  contjjned  in 

ihis  part,  the  Adrninistratcr  shr.li 

publish  in  the  Federal  Ke'jistfjr  ih'; 

r-ppropriate  co-Tection?  to  ri'H'^ri  that 

detemu'nEtion. 

14.  Appendix  A  to  pi,:^  1,53  is 
amended  in  the  entry  for  the  State  of 
California  by  removing  Note  1  and 
redesig!i8ting  Note  2.  and  by  revising 
the  entrj-  for  the  State  «)f  Virginia  to  read 
as  follows: 


Route 


From 


To 


Route 


US  11  1-81  Exit  195.. 


US  11  . 

US  11  . 

us  11  . 
us  13  . 
US  17  . 

us  17 

US  17  .. 
US  19  .. 

US  23  .. 
US  23  . 


US25E  .. 
US  29 


US  33 

US  23 

US  50 

US  £0 

US  '-.3 

US  53 

US:.3 

US  ;:-3 


VA^OAtt.  N. 
Int. 


VA  100  Dublin 

1.52  Mi.  N.  ol 

VA75. 
MD  Sta«e  Line 

US  29  Opal  .... 


VA  134  York 

County. 

BRySCL  Fred- 
ercksburg. 

1-81  Exit  14 
(via  VA  140) 
Abington. 

TN  State  Line  . 

0.33  Mi.  N.  ot 
US  23  BR 
Norton. 

TN  Slate  Line  . 

NC  State  Line 

N.  Carlton 

Street 

Hanisojiborg. 
1-295  Exit  49  r 


VA  259  Gore 


Apple  Elosscm 
Loop  Road 
Wir:c^?oief. 

VA  721  V/.  ol 
Martins  .■,-}•}. 

S.  F,-ii!/  Strrfet 

f.'dft  rsvt:;e. 
C.€  ?A.  E.  ct 

ECL  Efifx> 

ri.?. 
U5  53  ER  E. 

o!  Co-art' and. 


US  cn  A't  .     US  ?3  f.'c-lon 


US  b&f-iX 
US  5=  PR 
US  53 


US  60 


0.4  Wi.  '.v.  ol 

LS  11. 
VA35 

VV.  Int.  VA  337 
Claremont 
St.  Nortoik. 

0.03  Mi.  West 
cf  VA8a7 
Chesterfield 
County. 


0.16  Mi.  N. 

VA645 

Rocktjfidce 

Co. 
2.15  Mi.  S.  ol 

VA  220  AIL 

N.  Int. 

Ckjverdate. 
VA  643  S.  of 

Dublin. 
US  19  N.  Int. 

Abingtcn. 
1-64  Exit  282 

Nortolk. 
VA2/US  17 

BR  r;ew 

Post 
1-64  Exit  253 

Newport 

News. 
US  17  New 

Post  VA  2. 
US  460  N.  Int./ 

VA720 

Bluefiekt 
US  58  Alt.  Big 

Stone  Gap. 
KY  State  Une. 


KY  State  Une. 
1-66  Exit  43 

Gainesville. 
US  340  E'kton. 


0.96  Mi.  W  ol 
1-295  Han- 
over Cour.fy 

VA  37  Fred- 
erick Courv 

l-ei  Exit  313 
Winchettef. 

US  220  BR  N. 
Ir.t 

Mrl■^^r,^.."e. 
VJCl  Errvora 

VA  35  S.  I:,1. 
Gcj-^.:and. 

US  131-r64 
Rowers  H^fl. 

US  19 
Harisom'iite. 

1-^1  Etit  17 

USfSE.  ol 
Cot-Jar.d. 

us^saSf. 

Pc-::;!s  B.d 
Ncrtolk. 
L'S  522  Po.v 

httan. 


From 


of       us  220 NC  state  Line 


US  220 

US  220  BR 


US  220  BR 

US  250 

US  250 1-81  Exit  222  . 


US  53  N.  Int. 
Martinsville. 

US  340  E.  Int. 
Waynesboro. 


US  258 

US  258 

US  301  , 
US  301  . 


US  340/ 

522. 
US  340  . 
US  350  . 


NC  State  Line 

VA  lOBenns 
Church. 


VA  1250  S.  ol 
1-295. 

US  301  BR  N. 

Int.  Bowting 

Green. 
1-66  Exit  S 

Front  Royal. 
VA  7  Berryviile 
US  58  South 

Boston. 

1-64  Exit  192  .. 

VA  67  W.  Int. 
Ravea 

VA  720  Blue- 

fifeld. 
WV  St.'itfc  Line 

al  Glen  Lyn. 


US  460 1-581  Roanor:e 

U?  460 

(J£  4Ca  ... . 


US  350 
US'JSO 

US  450 
US  450  . 


US  23  Lyn.:.h- 

burn 


US  J50  . .. 

US  to^  .... 

us  522 

US  £22 


VA3 
\'A7 


C.':4  l/i.  E   oi 
VA  707  Ap- 
poTianox 
Counfv. 

I-  95  E«it'  £Q 
Petc-riburg. 

VA  36C  3.  !'-il. 
Hf.  iiijx. 

0  6  Mi.  S.  ci 
VZ  CO. 

VA  37  Fred- 
erick Ccijit.' 


US  1  Fred- 
ericksburg. 

1-81  E*ii3'5 
Wirxjhester. 


To 


1-81  Exit  150  .. 
US  220  S.  Int. 


•-581  Roa- 
noke. 

SCL  Fifx^astte. 

0.16  Mi.  N.  ol 
VA  825  S.  ol 
Martinsville. 

US  220  N.  Int. 
Bassett 
Forks. 

VA254 
Waynes- 
tioro. 

VA  261  SfatJer 
Blvd.  Staun- 
ton. 

US  58  Frank- 
lin. 

VA  143  Jeffer- 
son Ave. 
Newport 
News. 

1-295  Exit  41 
Hanover 
County. 

MD  State  Line. 


2.85  Mi.  N.  ol 

1-66. 
WV  State  Line 
VA  150  Ches- 
terfield 

County. 
VA  627  Village 

Richmond. 
US  19 

Claypcol 

Hitl. 
WV  State  Line 

at  Bluct^ld 
1-81  Exit  118 

Chr;i,tians- 

burg. 
G.C9  Ml   E.  ol 

VA  1512 

Lynchburg. 
1  Mi.  VJ.  c!  VA 

24  Appomat 

fax  County. 
1-65  E-it  61 


US  53  Sottoik 

US  53  Ei.Jh 

Ec'^'on. 
US  50  Fre^ 

er-ck  Ccjn- 

IV. 

1.0/ Kri.  U.ci 

VA  7C5 

Cross  Ji-.TC- 

t'cn. 
VA  20  VViIdir- 

ness 
C.6S  Mi.  W.  of 

WCL  Round 

Hill. 


:^0422 


Federa!  R»!( 
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Pouts 


Fron 


US  53  SijfJOA 


fie'd  Counfy 
i  A  ;j   .         >-Si  F.l^  t?; 


•  A  30 
'.A  33  . 

•  A  Jg    . 
.A  17 

.A  57    . 

VA  36  .. 
\,A  V20 
-A  -05 

VA  'TJ 


VA  r59 
.-»  2jr  . 

. -  212  i  • 

■;a  277  . 

.A  i:9 


Aealth 
SivJ.  in 


1-95  cK.t  93 

Oosweil. 
1-64  Exit  220 

1-95  E;<'t  52 
PeterstHjrg 

l^t  Ex.t3!0 
3.  of  \N.n- 

VA  25r  3  Int 
Brid<3e/<3t8f. 

VA  753  Bas- 
sett. 

US  29  Danvii.e 

1-31  Ex,!  53  . 

US  60  New- 
port News 

US  460 
Christa^.s- 

VA  :0  W.  irt 

U3  60  VV.I- 
I'amsburg 
f-95  E«;t  to- 


U5  1 1  M.  in! 

N  oJ 

Cicverdole 
1-31  Exit  307 

Step^'ers 

1-31  Exit  14' 

Salem. 
l-€4E>it9T 


M-ii'f-iX  Sfr-t"?? 


A,doafra  . 
Alaska  .... 
Ar.rona  ... 
A-Vansas 
C  .^ifoi'nia 


ister  /   Vcii    -IVV   N;>.    ll^i  /  Monci.is.  lua.r   l.{,    i'i<!4       Kiu-.s  and  K^guliirion.s 


6 — National 

0ES'GN.ATED 


To 
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VA  565  Sr-it^- 

G  37  Ml.  vV.  c 
W.  int  VA 

■  56  Hcpe- 

■A5'!. 

VA327VV.  cr 

Ca.'.tori  Rcl. 
Chartates- 
wi'ie   - 

'.;S  1. 

VA  3u  £   int 

'.'.est  Port. 
vA  i5o  pfope- 

v,eM. 
1-3'  Exit  3;/- 

!via  U3  1  ;> 

N  Of  Win- 

cri-?s:er. 
^A  290  Da,- 

?on. 
JS  2CD  Eas- 

sett  Fo.'f.s. 
^C  State  Line 
J3  11  CjtMfi. 
^t  Exit  250. 

3C9.M1.  E.of 

VA  7z0 

Mcntgorre", 

Ccj-^ty. 
/A  36  HofH- 

v/eii. 
-54  Exi!  242 

).2  Ml.  S.  or 
VA  519  W- 
torn. 

-31  E<it  15a' 
US  220 

5  V!  E.  0.'  :- 
d'-  Exit  307 


I 


y. 


d  and  A.-e 
Sa'am. 
Id  SCL 
V.'aynes- 
boro 
Fair/  S*'50* 


From 


To 


CALiFORNiA 


Note:  .-5oO  Oa.'-'j'-.:? — Ail  .-jmcies  o.er  4',,- 
tj-'s  (except  passe-icer  buses  ard  sta.jes, 
2'e  p-cnib:ed  on  MacArthuf  Frec-.-ay  ce- 
".veen  G'and  Avenue  and  the  rcxh  C'^,• 
!  ^1:3  c'  San  Leandro   •E«cecrtM  u.-cer  23 


C-P  553. 


Virginia 


Note  1:  1^6  Washington.  DC,  a-ea— Th»fe 
;5  a  24-hcuf  total  truck  ban  on  1-56  irorrt  i- 
455  Capital  8e:^A•ay  to  the  District  ot  G> 
luTbia  (Excepted  u-^der  23  CFP 
658.11(0). 

Note  2;  1-264  Ndolk— 7"...ca  w,d"^5  are  iim- 
'ted  to  96  inches  for  the  vvesttcund  V^be  ai 
'.~e  E'izabeth  Pi^er  Oow.?towvn  Tj^rei  f'0'~i 
No'^o^k  to  Portsmouth  because  of  cea.'- 
aace  def<;'enc'es. 


1 5  P.irt  658  is  anwriilfd  by  adiiiri^ 
-■.ppvrui'A  C  to  read  a.s  follows; 

Appendix  C  to  Part  658 — Trucks  ovt-r 
eo.OCO  Pounds  on  the  Interstate  S\it..in 
and  Trucks  over  ST.\A  Lengths  on  the 
-National  Network 

TiV.-.  jpptjndi.x  contains  tht;  v^fj^hf. 
.!.:.l  s:z"  provisions  that  ivere  ir.  e-Tfc; 
on  or  before  fune  1.  19fll  (Juiy  6.  19^1 
for  .Alaska),  for  vehicles  cnvend  hy  2.t 
I'.S.C.  127(dJ  (LCVsj  and  49  II  S.C.  iipp 
ZJl  HiJ  {co:nn:ercI;il  i.'.oli.r  vnliic'.os 
iC..\iV's|  with  2  or  more  cargo-c<irrv;.:.4 
•-iaitsj.  Weights  and  dimensions  ar^- 
"i:<)Zji\"  at  the  values  shoun  h'Tc. 
'.vhich  '.vre  in  eftect  on  June  1.  1991 
(Alaska.  July  6.  1991).  All  vvhii.I^s  .»>• 
listod  by  configuration  type. 

Trucks  Over  80.000  Poituls  on  :.h- 
Ir.'.-rstate  System 

la  iV.t:  Stute-by-Stale  dt;script:o:is. 
CMV  con-.binations  which  cjn  also  b" 
LCV.s  are  identified  with  the  Ii-tiers 
■  I.CV"  following  the  tvp.-  li 


.il'uwiible  gross  vehii;lp  wi^Mght  is  y.iv^'n 
inthis  ippendix  (in  thousands  of 
p'.j'in  is  indicated  by  a  "  K"),  »s  w.:!l  »>■ 
■ntorTi'.atiop.  summarizing  fh"     . 
••jp-'^r.atinnal  conditions.  rr,-ji-^s,  and  L.-4  • 
r.itations.  The  term  "InierstHN?  System" 
-is  uv"d  herein  refers  to  the  Dwight  D 
Eis-:  nhjwer  Sy.stem  of  !n'"r-it^.*e  -nri 
D-  t^-n>.^  Highways. 

T.'ucks  Over  STAA  Lo.-.v'hs  »«:-,  /f-,.- 
N'jtional  Network 

L!.Jt:.'d  for  each  State  t»y  <.'>»it>.;ur!:i;! 
type  is  either: 

1.  The  maxiniuni  cargn-i  tr-. ::  4 
!-.:ii;th  fshuwn  in  feet);  or 

2.  A  nn'ation  that  snch  v>hif:If  is  nut 
•'•owed  {indicated  by  a  WO"). 

r.NfV's  a»-e  categorized  as  foiU>i,is. 

i   A  CMV  combination  consisting  of 
1  ir'.i:k  tractor  and  two  t.Miling  units. 

'1.  A  CMV  combination  cons;-,t(ng  of 
1  truck  tracior  and  three  trailing  unifs. 

i  CMV  combinations  with  two  or 
i:'.ore  cargo-carrying  unit,-  v.A  •.rrt'idod 
in  d.escripticr..s  1  or  2. 

iTi  the  followii  g  tai)ie  th'-  Mp  :•.•;:;:(, -r 
ir>  the  maxiniun;  cargo-carryiii;::;  !.  fi^th 
n-easured  in  feet  frcjin  tiie  front  of  th»> 
first  cargo  unit  to  the  rear  of  the  last 
CdTKo  unit.  This  distance  is  not  to 
.r.clude  length  e.xclusiv.?  devicej  which 
ha\e  been  approved  by  the  Secretary  or 
by  any  Stale.  Devices  excluded  from 
!'Vit;th  determination  shall  only  inolud-' 
items  "A hose  function  is  re!att-(i  *<t  th-; 
safe  and  efficient  operation  of  *he 
Srrmitraiier  cr  trailer.  No  device 
f  .\clr.ded  from  length  dt'ternunation 
shtdl  be  designed  or  used  for  carrying 
Ca.-go.The  number  below  the  length 
;r.easure;neat  is  the  m.ixinscm  gr^is-; 
'•••>  -ght  i;i  thousands  ofp'jur.  is  -i^. it  th-- 
t ;.  pe  of  vehicle  can  carry  whea 
operitir.g  as  an  LCV  on  the  i;'.'e:-.*a;  ; 
System.  For  e;ery  State  where  there  is 
J.  t^r.gth  or  weight  number.in  the  table 
that  f'tiiows.  additional  inforrrtat;n:i  i^ 
uroviJ-rd. 


V£.-!:ClE  COVaiNATlOMS  SuajECT  TO  Pi.-3.  L.   1G2-240 


tai-i 


1 

Tr ,:ck  tractor 

aid  2  tra'lir.g 

units 


NO  

95-  

95-  11  IK 

NO 

NO  ...  ..... 


Truck  tractor 
and  3  trailing 

units 


NO 

110'  

95'  123.5K 

NO 

NO 


3 

Other 


NO 

sa- 
il) 

NO 
NO 


^ 
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state 


Colofado 

Connecticul 

Delaware 

Dist.  of  Columbia 

Florida 

Georgia 

Hawaii „ 

Idaho 

Illinois _ 

Indiana 

Iowa  

Kansas 

Kentucky 

Louisiana  

Maine 

Marylarxj 

Massachusetts 

Michigan  

Minnesota  

Mississippt  _ 

Missouri  

Montana 

Nebraska  _ 

Nevada  

New  Hampshire 

New  Jersey 

New  Mexico _ 

New  York  

North  Carolina  

North  Dakota  

Ohio  

Oklahoma  

Oregon 

Pennsytvarra  

Puerto  Rico 

Rhode  IslarKj  

South  Carolina 

South  Dakota 

Tennessee 

Texas 

Utah  

Vermont  

Viiglnia 

Washington 

West  Virginia  

Wisconsin  

Wyoming 


1 

True*  tractor 

aod^kaiing 

units 


111'110K.... 

NO 

NO 

NO 

106' (2)  .„ 

NO _.. 

65'  (2) 

95'  105.5K  „. 

NO  .„ 

106'  127.4K  . 

NO  

109-  120K  .... 

NO  

NO 

NO 

NO „... 

104'  127.4K  . 

58'  154K  

NO 

65'  (2)  

109'  120K  .... 

93'  137.8K  ... 

95'95K 

95'  129K  

NO 

NO  

86.4K(3)  

102'  143K 

NO , 

103'  105.5K  .. 

102'  127.4K  .. 

110' 90K  

63'  105.5K  .... 

NO 

NO 

NO 

NO 

100-  129K  

NO 

NO 

95'  129K  

NO 

NO 

68'  105.5K  .... 

NO 

NO 

81'  117K  


Truck  tractor 

and  3  trading 

uvts 


115.5' 110K  .. 

NO 

NO 

NO 

NO 

NO  ...„ 

NO  ._ 

95'  105.5K  .... 

NO 

104.5'  127.4K 

NO 

109-  120K  

NO  

NO  

NO  

NO „_... 

NO 

NO  

NO  

NO 

109'  120K  

lOCISLOeK 

95'  (2) 

95'  129K 

NO  

NO 

NO „ 

NO 

NO 

100'  105.5K  .. 

95'  115K 

95'90K  

96'  106.5K  .... 

NO  

NO  

NO  

NO  

100"  129K  ... 

NO  _. 

NO  

95'  129K  

NO  

NO  

NO  

NO  

NO  „. 

NO 


3 
Other 


78' 

NO 

NO 

NO 

NO 

NO 

NO 

(1) 

NO 

58' 

NO 

UO 

NO 

NO 

NO 

NO 

NO 

NO 

NO 

NO 

NO 

(1) 
68- 
98- 
NO 
NO 

n6 

NO 
NO 

103' 

NO 

NO 

NO 

NO 

NO 

NO 

NO 

(1) 
NO 
NO 

(1) 
NO 
NO 
68- 
NO 
NO 
(1) 


Jo^M^'®  submission  iixludes  multiple  vehicles  in  this  category-«ee  indivkluaJ  Stata  latinos 


The  following  abbreviation 
c;onvention  is  used  throughout  the 
narrative  State-by-State  descriptions  for 
the  captions  OPERATIONAL 
CONDITIONS,  ROUTES,  and  LEGAL 
CITATIONS:  two  letter  State 
abbreviation,  dash,  "TT"  for  truck 
tractor,  and  2  or  3  for  two  or  three 
trailing  units.  For  example,  the  phrase 
"Arizona  truck  tractor  and  2  trailing 
units",  would  be  noted  as  "AZ-TT2"; 


the  phrase  "Indiana  truck  tractor  and  3 
trailing  units"  would  be  noted  as  "IN- 
TT3'.  etc. 


STATE:  ALASKrX 

COMBINATION:  Truck  tractor  and  2 

trailing  units 

U::NGTII  of  the  CARGO-CARRYING 
UNITS:  95  feet 

OPERATIONAL  CONDITIONS: 

WEIGHT:  The  combination  must  be  in 
compliance  with  State  laws  and 
regulations.  There  are  no  highways  in 
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!  Systecn 
ISTEA 

urn  ivfj^h; 


with  th> 

ith  an 
5  f{>t>t. 
must 
ingsi^n  on 

is  mon; 
•.an  the 

er  unit. 


K'.e  State  s'-ibject  to  Ir.tersta 

i'.*'!i;hl  iiniits.  Therefon\  th 

^'-enze  as  it  applies  to  iji".\i: 

•ii  af/t  appUcable. 
DiUVER:  The  driver  must 

.>  in*,  mere  ill  drivers  luip.nsp 

"pprrpriatc  endorjenerit. 
VEHICLE:  Combination  > 

■v.er^.U  length  greater  than  ; 

rr.easurvd  bun'.per  to  bunipt : 

•iispby  .in  "OVERSIZE  .var  1 

fht»  front  and  rtar.  In  combi  lat 

ivhere  one  cargo-carrv'ing  ui|it 

chan  5.000  pounds  heavier  t 

o;her,  th-  heavier  unit  shall 

immediately  behind  the  po\ 

Vl'eather  restrictions  are  i^n 

f:.izardoiji  conditions  exist 

deN?.-auned  by  the  Alaska  Otparlnient  <jt 

rrnr.spcrtation  and  Public  F  jcilitiPH 

,(XJT&PF)  and  the  Alaska  D  'partmvnl  <>f 

Pabiic  Safety.  Divi>,ion  of  Stlt 

Trooptjrs.  Time  of  day  tra  ve 

-»?«trictefl 
PERMIT:  None  require<l 
ACCESS:  Alaska  ai!o;\s  n 
ji.t;e->.s  not  to  exceed  5  miles 
return  from  temiinaisand  fa 
fotid,  fuel,  or  rest.  The  most 
tnusl  be  used.  The  Conmnss 
Alaska  06T&PF  rr.ay  allow 
.specific  routes  if  it  can  lie  sh 
frafcel  frequency,  necessity, 

•.'~'  n.T-tnodatifjn  an;  rrtiuin^e 

Routes 


IS  nii» 


'.sonabl'; 
to  reach  or 
;ilitifs  for 
lire<::  roiit;? 

M  oner  of  th*r 

i  cress  ttj 
i-A  n  the; 

ijnd  r<;M'f 


rfC.TI 


A/.-f 


^.;'-j 


Anchorage  (.°ot- 
ter  WeiQ*^  S'a- 
tion). 

rairtjanks 
(Garfney 
.J^oad  -Jufx:- 
non). 

Jet  Ai<-i 


u  a 
Ce  3 


V  a 


-3; 


i..x;A[.cfr.inoNS 

17  AACil. and. ?.i,  tin- 

A-luiinirsfrative  Ppm»it  M  u.-i 

'"M-ATi..  At.A.SKA 

CXi'MCliMATKJN  Tr'.';kic....^|;  ,•  'I  5 
Ir '(Uag  ttntfs 

f  .KNi VfM  OF  Tf  :t:  ( "AKC  AU:,  ;^v,  v  (.\< , 
i'.\.T.«-:  nofw-f 

iVt(CFrra:iJA::CeS'<  .V.^i-,,v  rh... 
•"  "  -T12  rt)'r;b'natii;i» 

naiiT''l:Thv  driver  uv.st  f. 
«(»camffc:iai. driver's  (urerise  vJith  the 
..ppropriate  endorserneiit.  Or:  er,iofthis 
(ornbination  must  have  10  ye;  rs  of 
frxperierure  in  Alaska  a.'-d  (:»T!|iie»l 


To 


Pa  var  \ 


(PainDer 
i!'a  Hiqh- 
y  Ju.Tclioc) 
J'j'Xi^ior, 
fP  14:2 
i  !as"<a  Hiijb- 

) 
oarAs 


(I  ia«R. 


Fcad 
I  tr). 


Junc- 


training  in  operation  of  these 
rombr  nations. 

I'f.'/.'CLE'.- Individual  frailer  len'4'h  in 
a  thre»!  trailing  unit  combination  shall 
not  exceed  45  feet.  Engine  power  rating 
shall  not  be  less  thin  400  horsepower 

These  con;binations  are  allowed  tn 
operate  only  between  April  15  aisd 
September  30  of  each  year.  Weather 
restrictions  are  imposed  when 
hazardous  conditions  exist,  as 
dctenmined  by  the  Alaska  DOT&PF  .v.-.d 
the  Department  of  Public  Safetv . 
Divisjon  of  State  Troopers.  No 
n.ovemenl  is  permitted  if  visibility  ts 
Issthan  l.Oobfeet 

PERMIT:  Permits  are  required  with 
specified  durations  of  not  less  than  3 
months  or  more  than  18  moiiths.  Ther*- 

is    I  f»>f' 

Routes 


F.'om 

To 

AK-I        

Ancho.'age 
(Potter 
Weigh  Sta- 
tion). 

Jc(  AK-3 

AK-3   

Jet  AK-1  

Fa; -banks 
(Gatfne> 
Read  Junc- 

tiOO) 

LEr,\L  CfTATION'S:  Sa[ne  as  the  AK- 
TTi:  combination. 

STATE  ALASKA 

COMBLNATION:  T.-U(  k-traiUr 

LEN'Gl'H  OF  THE  CARC.O-CARKVl\'^ ; 
I'MTS:  8  J  f.'et 

(;;'E.H.\T{ONAl.  CONDinOXS 

i\  EIGHT.  DRIVER.  PERMIT.  ..v  / 
ACCESS:  Sajne  as  the  AK-tt2 
«:<ifnhi.?>.ition. 

VEHICLE:  Saxne  as  the  ;\K-TiJ: 
'.  i>rnbin4i:ion,  except  that  overall 
r.-jnjhiua'tnn  lensjth  n;  ;v  r:ist  <  v  «>vd  Oi) 

ROlfTES.  Same  .is  the  AK-TT;^ 
'..  ia.b..a.-iticn 

LEGAL  CITATIONS  .S..:...e  :,  ^^^^'  AK- 
rr.d  i;umhi.i'.ntion. 

<.:OMBi^'ATl()N':Tn,'l  tr..-  f...- ...r;:|  .: 
fftiilir!{4  uaits — LCV 

Li;\<;ifi oi  niE cakca j-tiA'ikViNt; 

('Mrx«i'^f(vt 

MAKsiVJi'M  GRO.SS  V.'ih'K:!.!;  Wf.iCnT 
1 1 !  .00:"!  jM.>un<is 

<  d'fIRA  ;  (ONAL  C(J\'DmONS 

WEU-iiT:  Single  a.Kle  maxiinii.-.ii 
weight  limit  iy  20,000  pounds,  tandem 
axl»^  maximum  weight  limit  is  34,00(» 
pounds,  and  the  gross  vehicle  weight 


lin-it  is  1 11. 000  pounds.  subffv:t  to  th«" 
Federal  Bridge  Formula. 

DRIVER:  The  driver  mu>t  have  .1 
comraercial  driver's  license  with  rh»? 
appropriate  endorsement.  Drivsrs  must 
comply  with  the  Federal  Motor  C.irrinr 
Safety  Regulations  of  the  U.S. 
Department  of  Transportat-.oa  avA  Title 
23.  Arizona  Revised  Statutes. 

VEHICLE:  This  vehic'e  must  be  arJe 
to  operate  at  speeds  compatib'.e  with 
other  traffic  on  level  roads  and  nzait'.tati: 
20  miles  per  hour  speed  on  grades 
where  operated.  A  heavy-duty  fif?h 
wheel  is  required.  The  kingpin  must  b*- . 
.1  solid  type,  not  a  screw-out  or  folding 
type.  Ail  hitch  connectors  must  be  of  a 
no-slack  type,  preferably  an  air-autuated 
ram.  Axles  must  be  those  designeil  fur 
the  width  of  the  body.  All  braking 
systems  must  comply  with  State  ^nd 
Federal  requirements.  A  brake  fMr':e 
limiting  valve,  sometimes  called  ^ 
"slippery  road"  valve,  may  be  pr.n  ided 
on  the  steering  axle.  Mud  flapsor  splash 
yuards  are  required.  When  traveling  on 
a  smooth,  paved  surface,  traile.'s  n>ust 
follow  in  the  path  of  the  towing  ve^hicle 
without  shifting  or  siverving  more  than 
3  inches  to  either  side  when  the  towini; 
vehicle  is  moving  in  a  straight  line. 

PER\UTS:  Permits  are  required.  Fees 
are  charged.  This  vehicle  is  allowrti 
continuous  travel,  however,  the  State 
may  restrict  or  prohibit  operations 
during  periods  when  traffic,  we.tther,  or 
o»hef  siifety  considerations  make  such 
operations  unsafe  or  iiuidvisable.  AH 
multiple-trailer  combinatio:;s  shall  be 
driven  in  the  right rhand  traf-^ic  lane. 

Access:  .\ccess  is  allowed  for  20  tuiUr^. 
from  f-15  Exits  8  and  27  or  20  milf-s 
fa.m  other  auti'.ori/ed  ro  it«:s. 
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Routes 


FroT! 

To 

l-t5  

Nevada  

Utah 

U3B9  

30  miies 
south  0* 
Utah. 

Utah 

113  160 

U3ig3 

Ne*  IVtsxico 

U3  ;g3  

US  160     . 

u:,5h 

. 

LEGAL  C 

TATIONS 

A. as  2a-io7 . 

ARS2!>- 

ARSP&- 

1009. 

1OII.O 

!^fiS'?5- 

ARS  ?3- 

ARS  ?.a- 

103.5 

1003.0! 

1012 

/•ns  .?8- . 

ARS  28- 

AH3  2a- 

108.13 

lOn.A 

1013 

AR3  28- 

ARS  2^ 

ARSPft- 

108.14. 

iOll.C 

1014 

ARS  28-^03  . 

ARS  28- 

ARS  28- 

10I1.F 

i031 

Afl3  ;^8-405  . 

ARS  28- 

ARS  28- 

1011.K 

1051 

ARS  28-1001 

ARS  28- 
I011L 

ARS2&- 
1052 

ROUTES— Continued 


ARS  28- 
1004.G. 
ARS  28-1008. 


STATE:  ARIZONA 


COMBINATION:  Truck  tractor  and  3 
trailing  units — LCV 

LENGTH  OF  THE  CARGO-CARRYING 
UNITS:  95  feet 

MAXIMUM  ALLOWABLE  GROSS 
WEIGHT:  123,500  pounds 

OPERATIONAL  CONDITIONS: 

VEHICLE,  ond  ACCESS:  Same  as  the 
AZ-TT2  combination. 

WEIGHT:  Single-axle  maximum 
weight  limit  is  20,000  pounds,  tandem- 
axle  maximum  weight  limit  is  34,000 
pounds,  and  the  gross  vehicle,  weight 
limit  is  123,500  pounds,  subject  to  the. 
Federal  Bridee  Formula. 

DRIVER:  The  driver  must  have  a 
commercial  driver's  license  with  the 
appropriate  endorsement.  Drivers  must 
comply  with  the  Federal  Motor  Carrier 
Safety  Regulations  of  the  U.S. 
Department  of  Transportation  and  Title 
28,  Arizona  Revised  Statutes.  Drivers 
must  be  trained  by  an  experienced 
driver  of  a  three  trailing  unit 
combination.  Training  should  be 
through  special  instructions  or  by 
traveling  with  the  new  driver  until  such 
time  as  the  new  driver  is  deemed 
adequately  qualified  by  the  trainer  on 
the  use  and  operation  of  these 
combinations. 

PERMIT:  Permits  are  required.  Fees 
are  charged.  This  vehicle  is  allowed 
continuous  travel,  however,  the  State 
may  restrict  or  prohibit  operations 
during  periods  when  traffic,  weather,  or 
other  .safety  considerations  make  such 
operations  unsafe  or  inadvisable.  These 
combinations  shall  not  be  dispatched 
during  adverse  weather  conditions.  All 
multiple-trailer  combinations  shall  be 
driven  in  the  right-hand  traffic  lane. 

ROUTES:  Same  as  the  AZ-rr2 
combination. 

LEGAL  CITATIONS:  Same  as  the  AZ- 
TT2  combination. 

STATE:  ARIZONA 

COMBINATION:  Truck-trailer 

LENGTH  OF  THE  CARGO-CARRYING 
UNITS:  69  feet 

OPERATIONAL  CONDITIONS: 

WEIGHT:  This  combination  must 
operate  in  compliance  with  State  laws 
and  regulations.  Because  it  is  not  an 
LCV,  it  is  not  subject  to  the  ISTEA 
ft-eeze  as  it  applies  to  maximum  weight. 


DRIVER,  VEHICLE.  PERMIT,  and 
ACCESS:  Same  as  the  AZ-TT2 
combination. 

ROUTES:  Same  as  the  AZ-TT2 
combination. 

LEGAL  CITATIONS:  Same  as  the  AZ- 
-    TT2  combination. 

STATE:  ARIZONA 

COMBINATION:  Truck-semitrailer- 
trailer 

LENGTH  OF  THE  CARCaCARRYING 
UNITS:  98  feet 

OPERATIONAL  CONDITIONS: 

WEIGHT:  This  combination  must 
operate  in  compliance  with  State  laws 
and  regulations.  Because  it  is  not  an 
LCV,  it  is  not  subject  to  the  ISTEA 
freeze  as  it  applies  to  maximum  weijiht 

DRIVER,  VEHICLE,  PERMIT,  nnd 
ACCESS:  Same  as  the  AZ-TT2 
combination. 

ROUTES:  Same  as  the  AZ-TT2 
combination. 

LEGAL  CITATIONS:  Same  as  the  AZ- 
TT2  combination. 

STATE:  COLORADO 

COMBINATION:  Truck  tractor  and  2 
trailing  units— LCV 

LENGTH  OF  THE  CARGO-CARRYING 
UNITS:  111  feet 

MAXIMUM  ALLOWABLE  GROSS 
WEIGHT:  ITO.OOO  pounds 

OPERATIONAL  CONDITIONS: 

WEIGHT:  The  maximum  gross  weight 
is  110,000  pounds,  subject  to  the 
formula  W=800(L-f40)  where  "W" 
equals  the  gross  weight  in  pounds  and 
"L"  equals  the  length  in  feet  between 
the  centers  of  the  first  and  last  axles,  or 
the  gross  weight  determined  by  the 
Federal  Bridge  Formula,  whichever  is 
least.  A  single  axle  shall  not  exceed 
20,000  pounds  and  a  tandem  axle  shall 
not  exceed  36,000  pounds. 

DRIITR:  The  driver  must  have  a 
commercial  driver's  license  with  the 
appropriate  endorsement.  The  driver 
cannot  have  had  any  suspension  of 
driving  privileges  in  any  State  during 
the  past  3  years  where  such  suspension 
arose  out  of  the  operation  of  a  motor 
vehicle  used  as  a  contract  or  common 
carrier  of  persons  or  property. 

The  driver  must  be  certified  by  the 
motor  carrier  permit  holder's  safety 
office.  The  certification  shall 
demonstrate  that  the  driver  has 
complied  with  all  written  requirements, 
and  that  the  driver  has  successfully 
completed  a  company-approved  road 
test  for  each  type  of  combination  vehicle 
operated. 

VEHICLE:  Vehicles  shall  not  have 
fewer  than  six  axles  or  more  than  nine 


axles.  They  shall  be  configured  such 
that  the  shorter  trailer  shall  be  operated 
as  the  rear  trailer,  and  the  trailer  with 
the  heavier  gross  weight  shall  be 
operated  as  the  front  trailer.  In  the  event 
that  the  shorter  trailer  is  also  the 
heavier,  the  load  must  be  adjusted  so 
that  the  ft-ont  trailer  is  the  longer  and 
heavier  of  the  two. 

Vehicles  shall  have  adequate  power  lo 
maintain  a  minimum  speed  of  20  miles 
per  hour  on  any  grade  over  which  the 
combination  operates  and  can  resume  a 
speed  of  20  miles  per  hour  after 
stopping  on  any  such  grade. 

Tires  must  conform  to  the  standards 
in  the  Department  of  Public  Safety's 
(DPS)  Rules  and  Regulations  Concerning 
Minimum  Standards  for  the  Operation 
of  Commercial  Motor  Vehicles,  at  8  CCR 
1507-1  and  C.R.S.  42-4-225  and  42-2- 
406. 

Vehicles  are  required  to  have  a  heavy- 
duty  fifth  wheel  and  equal  strength 
pick-up  plates  that  meet  the  standards 
in  the  DPS  Commercial  Vehicle  Rules. 
This  equipment  must  be  properly 
lubricated  and  located  in  a  position  thai 
provides  stability  during  normal 
operation,  including  braking.  The 
trailers  shall  follow  in  the  path  of  the 
towing  vehicle  without  shifting  or 
swerving  more  than  3  inches  to  either 
side  when  the  towing  vehicle  is  moving 
in  a  straight  line. 

Kingpins  must  be  of  a  solid  type  and 
permanently  fastened.  Screw-out  or 
folding  type  kingpins  are  prohibited. 
Hitch  connections  must  be  of  a  no- 
slack  type,  preferably  air-actuated  ram. 
Drawbar  lengths  shall  be  adequate  to 
provide  for  the  clearances  required 
between  the  towing  vehicle  and  the 
trailer(s)  for  turning  and  backing 
maneuvers. 

Axles  must  be  those  designed  for  the 
width  of  the  body  of  the  trailer(s). 

Braking  systems  must  comply  with 
the  DPS  Commercial  Vehicle  Rules  and 
C.R.S.  42-4-220.  Fast  air-transmission 
and  release  valves  must  be  provided  on 
all  trailer(s)  and  converter  dolly  axles.  A 
brake  force  limiting  valve,  sometimes 
called  a  "slippery  road"  valve,  may  be 
provided  on  the  steering  axle. 

PERMIT:  An  annual  permit  is 
required  for  which  a  fee  is  charged. 
Also,  the  vehicle  must  have  an 
overweight  permit  pursuant  to  C.R.S. 
42-4-^109(1  l)(a)(II)  (A),  (B),  or  (C),  and 
comply  with  Rule  4-15  in  the  rules 
pertaining  to  Extra-Legal  Vehicles  or 
Loads. 

A  truck  tractor  and  two  trailing  units 
wherein  at  least  one  of  the  trailing  units 
exceeds  28.5  feet  in  length  shall  not 
operate  on  the  following  designated 
highway  segments  during  the  hours  of  6 
a.m.  to  9  a.m.  and  from  3  p.m.  to  6  p.m., 
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Monday  through  Friday,  for  Colorado 
Springs.  Denver,  and  Puebit .  (A  truck 
tractor  with  two  trailing  uni  ;s  wherein 
at  least  oneof  the  trailing  ur  its  exceeds 
28.5  feet  in  length  not  opera  :ing  at 
greater  than  the  legal  maxirr  um  weight 
of  80.000  pounds  is  subject  o  different 
hours-of-operation  restricticns.  Refer  to 
rules  pertaining  to  Extra-Lej  al  Vehicles 
or  Loads). 

Colorado  Springs:  1-25  betw  gen  Exit  135 

(CO  83  Academy  Blvd. :  ;o.)  and  Exit 

150  (CO  83,  Acadenny  B  vd.  No  ). 
Denver:  1-25  between  Exit  2  )0  (Jet.  I- 

225)  and  Exit  223  (CO  1 28,  120th 

Avenue). 
1-70  between  Exit  259  (CC  26/US  40) 

and  Exit  282  (let.  1-225) 
1-76  between  Exit  5  (Jet.  I-  25)  and 

Exit  12  (US  85). 
1-225  entire  length. 
1-270  entire  length. 
Pueblo:  1-25  between  Exit  9^^  (CO  45 

Lake  Ave.)  and  Exit  101  [US  50/CO 

47). 

The  holder  of  a  longer  veh  cle 
combination  (LVC)  permit  m  ust  have  an 
established  safety  program  a:  provided 
in  Chapter  9  of  the  "Colorad  » 
Department  of  Highways  Rufes  and 
Regulations  for  Operation  of  Longer 
Vehicle  Combinations  on  De  lignated 
State  Highway  Segments."  E  ements  of 
the  program  include  compliance  with 
minimum  safety  standards  al  8  CCR 
1507-1,  hazardous  materials  regulations 
at  8  CCR  1507-7.  -8.  and  -9.  Colorado 
Uniform  Motor  Vehicle  Law.  Articles  1 
through  4  of  Title  42.  C.R.S.  i  s 
amended,  and  Public  Utility 
Commission  regulations  at  4  CCR  723- 
6. -8, -15. -22.  and -23. 

ACCESS:  A  vehicle  shall  n  )t  be 
operated  off  the  designated  partions  of 
the  Interstate  System  except  I  o  access 
food.  fuel,  repairs,  and  rest  oi  to  access 
a  facility.  Access  to  a  facility  shall  be 
subject  to  the  following  cond  tions: 

(1)  The  facility  must: 

(a)  Be  either  a  manufacturing  or  a 
distribution  center,  a  wareho  ise.  or 
truck  terminal  located  in  an  a  rea  where 
industrial  uses  are  permitted; 

(b)  Be  a  construction  site;  a  id 

(c)  Meet  the  following  crite  -ia; 

1  vehicles  are  formed  for  tr  insport  or 
broken  dowTi  for  delivery  on   he 
premises; 

2  adequate  off-roadway  spa  ce  exists 
on  the  premises  to  safely  man  euver  the 
vehicles;  and 

3  adequate  equipment  is  av  ailable  on 
the  premises  to  handle,  load,  md 
unload  the  vehicle,  its  trailen  .  and 
cargo. 

(2)  The  faciUty  must  be  loc;  ted  within 
n  maximum  distance  of  10  mi  es  from 
the  point  where  the  vehicle  ei  ters  or 
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exits  the  designated  portions  of  the 
Interstate  System.  Such  10-mile  distance 
shall  be  measured  by  the  actual  route(s) 
to  be  traveled  to  the  facility,  rather  than 
by  a  straight  line  radius  from  the 
designated  Interstate  System  to  the 
facility: 

(3)  The  access  route(s)  between  the 
designated  Interstate  System  and  the 
facility  must  be  approved  in  advance  by 
the  public  entity  (Colorado  DOT. 
municipahty.  or  county)  having 
jurisdiction  for  the  roadway(s)  that 
make  up  the  route(s).  Where  the  State  of 
Colorado  has  jurisdiction  over  the 
access  route(s).  it  will  consider  the 
following  safety,  engineering,  and  other 
criteria  in  determining  whether  to 
approve  the  route(s): 

(a)  Safety  of  the  motoring  public; 

(b)  Geometries  of  the  street  and 
roadway; 

(c)  Traffic  volumes  and  patterns; 

(d)  Protection  of  State  highways, 
roadways,  and  structures; 

(e)  Zoning  and  general  characteristics 
of  the  route{s)  to  be  encountered;  and 

(f)  Other  relevant  criteria  warranted 
by  special  circumstances  of  the 
proposed  route(s). 

Local  entities,  counties,  and 
municipahties  having  jurisdiction  over 
route(s).  should  consider  similar  criteria 
in  determining  whether  to  approve  the 
proposed  ingress  and  egress  route(s); 
and 

(4)  A  permit  holder  shall  access  only 
the  facility  or  location  authorized  by  the 
permit.  If  the  permit  authorizes  more 
than  one  facility  or  location,  then  on 
any  single  trip  by  an  LVC  from  the 
designated  Interstate  System  the  permit 
holder  may  access  only  one  facility  or 
location  before  returning  to  the 
designated  Interstate  System. 


Routes 

From 

To 

1-25  

New  Mexico  . 

Wyoming 

1-70  _.. 

Utah  

1-70  Exit  90 
Rifle 

1-70  

1-70  Exit  259 
Golden. 

Kansas 

1-76  

Jet.  1-70 

Net)raska 

1-225  

Jet.  1-25  

Jet.  1-70 

1-270  

Jet.  »-76 

Jet.  1-70 

LEGAL  CITATIONS:  Vehicles  must 
comply  with  all  applicable  statutes, 
such  as  C.R.S.  42-4-402(1),  42-4- 
404(1),  42^1-^07(l)(t.)(III)(A).  42-4- 
409(ll)(a)(U)  (A).  (B)  or  (C).  All  LVC's 
must  comply  with  the  E.xtra-Legal 
Vehicles  and  Loads  Rules  and  the 
Longer  Vehicle  Combination  Rules. 
However,  when  the  rules  address  the 
same  subject,  the  LVC.  since  it  is 
operating  at  greater  than  80.000  pounds, 


must  comply  with  the  Extra-Legal 
Vehicles  and  Loads  Rules.  Such  rules 
are:  4-1-2  and  4-1-3  concerning 
holiday  travel  restrictions.  4-1-5 
concerning  hours  of  operation 
restrictions,  4-8  concerning  minimum 
distance  between  vehicles  and  4-15 
concerning  maximum  allowable  gross 
weight. 

STATE:  COLORADO 

COMBINATION:  Truck  tractor  and  3 
trailing  units — LCV 

LENGTH  OF  THE  CARGO-CARRYING 
UNITS:  115.5  feet 

MAXIMUM  ALLOWABLE  GROSS 
WEIGHT;  110,000  pounds 

OPERATIONAL  CONDITIONS:  Same  as 
the  C0-TT2  combination. 

ROUTES:  Same  as  the  CO-TT2 
combination. 

LEGAL  CITATIONS:  Same  as  the  CO- 
TT2  combination. 

STATE:  COLORADO 

COMBINATION:  Truck-trailer 

LENGTH  OF  THE  CARGO-CARRYING 
UNITS:  78  feet 

OPERATIONAL  CONDITIONS: 

WEIGHT:  This  combination  must 
operate  in  compliance  with  State  laws 
and  regulations.  Because  it  is  not  an 
LCV,  it  is  not  subject  to  the  ISTEA 
freeze  as  it  applies  to  maximum  weight. 

DRIVER.  VEHICLE.  PERMIT,  and 
ACCESS:  Same  as  the  CO-TT2 
combination. 

ROUTES:  Same  as  the  CO-TT2 
combination. 

LEGAL  CITATIONS:  Same  as  the  CO- 
TT2  combination. 

STATE:  FLORIDA 

COMBINATION:  Truck  tractor  and  2 
trailing  units 

LENGTH  OF  THE  CARGO-CARRYING 
UNITS:  106  feet 

OPERATIONAL  CONDITIONS:  All 
overdimensional  and  weight  regulations 
of  the  Florida  Turnpike  Authority  shall 
apply  to  such  units  unless  specifically 
excluded  under  the  terms  of  the 
Tandem  Trailer  Permit  or  these 
regulations. 

IVf/GHT;  This  combination  must 
operate  in  compliance  with  State  laws 
and  regulations.  Because  it  is  not  an 
LCV,  it  is  not  subject  to  the  ISTEA 
freeze  as  it  applies  to  maximum  weight. 

DRIVER:  The  driver  must  have  a 
commercial  driver's  license  with  the 
appropriate  endorsement.  Proposed 
drivers  of  tandem-trailer  units  shall  be 
registered  by  the  Florida  Turnpike 
Authority  prior  to  driving  such 


equipment  on  the  turnpike  system.  For 
further  information,  see  Rule  14-^2.016 
FAC. 

VEHICIJ^:  A  complete  tandem-trailer 
combination  shall  consist  of  a  truck 
tractor,  first  semitrailer,  fifth-wheel 
converter  dolly,  and  a  second   __ 
semitrailer.  The  converter  dolly  may  be 
either  a  .separate  unit  or  an  integral 
component  of  the  first  semitrailer.  The 
width  shall  not  exceed  102  inches  and 
the  height  shall  not  exceed  13  feet  6 
inches.  A  tractor  used  in  the  tandem- 
trailer  operations  shall  be  capable  of 
hauling  the  maximum  gross  load  to  be 
transported  by  a  permittee  at  a  speed  of 
not  lesr.  than  40  miles  per  hour  on  all 
portions  of  the  turnpike  system 
excepting  that  portion  of  the  roadway, 
as  posted  in  1988.  between  milepo.sts 
234  and  238  where  a  minimum  speed  of 
30  miles  per  hour  will  be  permitted. 
Every  tandem-trailer  combination 
shall  be  equipped  with  full  air  brakes  or 
air-activated  hydraulic  brakes  on  the 
tractor  and  either  air  or  electric  brakes 
on  the  dolly  and  trailers. 

A  tractor,  which  will  be  used  to  haul 
a  complete  tandem-trailer  combination 
with  a  total  gross  weight  of  110,000 
pounds  or  more,  shall  be  equipped  with 
tandem  rear  axles  and  driving  power 
shall  be  applied  to  all  wheels  on  both 
axles.  When  the  above  tandem-axle 
tractor  is  required,  a  tandem-axle  dolly 
converter  must  be  used. 

Every  tandem-trailer  combination 
shall  be  equipped  with  emergency 
equipment  that  equals  or  exceeds  both 
the  equipment  requirements  and  the 
performance  standards  cited  in  Chapter 
316,  Florida  Statutes  and  subpart  H 
"Eniergencv  Equipment"  of  49  CFR 
393.95. 

A  converter  (fifth-wheel)  dolly  uspd 
in  the  tandem-trailer  operations  may 
have  either  single  or  tar  Jem  axles, 
according  to  its  total  gross  weight.  In 
addition  to  the  primary  towbar(s),  the 
dolly  vehicle  must  be  equipped  with 
safety  chains  or  cables  for  connecting 
the  dolly  to  the  lead  semitrailer  and 
must  be  adeouate  to  prevent  breakaway. 

Lamps  and  Reflectors.  Each  tractor.  " 
trailer,  and  converter  dolly  in  a  tandem- 
trailer  combination  shall  be  equipped 
with  electric  lamps  and  refiectors 
mounted  on  the  vehicle  in  accordance 
with  Chapter  316,  Florida  Statutes,  and 
subpart  B  "Lighting  Devices.  Reflectors 
and  Electrical  Equipment."  of  49  CFR 
393.9  through  49  CFR  393.33, 

Coupling  Devices.  Coupling  devices 
shall  be  so  designed,  constructed,  and 
installed  and  the  vehicles  in  a  tandem- 
trailer  combination  shall  equal  or 
exceed  both  the  equipment 
require.ments  and  the  performance 
standards  established  on  49  CFR  393.70. 


except  that  such  devices  shall  be  so 
designed  and  constructed  as  to  ensure 
that  any  such  combination  traveling  on 
a  level,  smooth  paved  surface  will 
follow  in  the  path  of  the  towing  vehicle 
•  without  shifting  or  swerving  from  side 
to  side  over  2  inches  to  each  side  of  the 
path  of  the  vehicle  when  it  is  moving  in 
a  .straight  line.  (For  further  information 
see  Rule  14-62.002;  14-62.005;  14- 
62.006;  14-62.007:  14-62.008;  14- 
B2.009;  14-62.010;  14-62.011;  14- 
62.012;  14-62.013;  and  14-62.015,  FAC) 

PERMIT:  Tandem-trailer  units  may 
operate  on  the  turnpike  system  under  a 
Tandem  Trailer  Permit  issued  by  the 
Florida  Turnpike  Authority  upon 
application,  except  as  provided  in 
subparagraph  (2)  below. 

(1)  The  Florida  Turnpike  Authority 
shall  provide  a  copy  of  each  such  permit 
to  the  Motor  Carrier  Compliance  Office. 

(2)  Tandem-trailer  trucks  of  the 
dimensions  mandated  by  the  STAA  of 
1982  and  operating  in  compliance  with 
Rule  Chapter  14-54,  FAC.  and  under  the 
provisions  of  section  316.515,  Florida 
Statutes  shall  be  exempt  from  the 
provisions  of  this  rule  chapter  to  the 
extent  provided  in  Rule  14-54  0011 
FAC. 

(For  further  information  see  Rules  14- 
62.001;  14-62.022;  14-62.023;  14- 
62.024;  14-62.026;  14-62.027.  FAC) 
ACCESS:  Staging.  Tandem-trailer 
combinations  shall  be  made  up  and 
broken  up  only  in  special  assembly 
(staging)  areas  as  designated  for  this 
purpose.  For  further  information,  see 
Rule  14-62.017,  FAC.  Make-up  and 
break-up  of  tandem-trailer  combinations 
shall  not  be  allowed  on  a  public  right- 
of-way  unless  the  area  is  designated  for 
such  use  or  unless  an  emergency  exists. 

Routes 


Flonda's 

Turnpike. 


From 


South  end 
Homestead 
Extension 
at  US  1 . 


To 


Exit  304 
Wildwood. 


LEGAL  CITATIONS:  Chapter  14-f,2. 
"Regulations  Governing  Tandem 
Combinations  of  Florida's  Turnpike." 
Florida  Administrative  Code. 

STATE:  HAWAII 

COMBINATION:  Truck  tractor  and  2 
trailing  units 

LENGTH  OF  CARGO  CARRYING 

UNITS:  65  feet 

OPERATIONAL  CONDITIONS: 

WEIGHT:  This  combination  must 
operate  in  compliance  with  State  law.s 
and  regulations. 


DRIVER:  The  driver  must  have  a 
commercial  driver's  license  with  the 
appropriate  endorsement. 

VEHICLE:  No  load  may  exceed  the 
carrying  capacity  of  the  axles  specified 
by  the  manufacturer  and  no 
Lombination  vehicle  shall  have  a  total 
weight  in  excess  of  its  designed  eross 
combination  weight  limit. 

PERMITS:  No  permits  are  required. 

ACCESS:  Designated  routes  off  the 
N'N. 

ROUTES:  All  NN  routes  except  Hl-95 
from  H-1  to  Barbers  Point  Harbor. 

LEGAL  CITATIONS:  Chapter  291. 
Section  34.  Hawaii  Revised  Statutes  and 
Chapter  104  of  Title  19.  Administrative 
Rules. 

STATE:  IDAHO 

COMBINATION:  Truck  tractor  and  2 
trailing  units— LCV 

LENGTH  OF  THE  CARGO-CARRYING 
UNITS:  95  feet 

MAXIMUM  ALLOWABLE  GROSS 
WEIGHT:  105„500  pounds 

OPERATIONAL  CONDITIONS: 

WEIGHT:  Single  axle:  20.000  pounds, 
tandem  axle:  34,000  pounds,  and  gross 
vehicle  weight  up  to  105.500  pounds. 

Axle  spacing:  must  comply  with 
Idaho  Code  49-1001. 

Trailer  weights:  The  respective 
loading  of  any  trailer  shall  not  be 
substantially  greater  than  the  wei.chi  ul 
any  trailer  located  ahead  of  it  in  the 
vehicle  combination.  Substantially 
greater  shall  be  defined  as  more  than 
4,000  pounds  heavier. 

DRIVER:  The  driver  must  have  a 
commercial  driver's  license  with  the 
appropriate  endorsement. 

VEHICLE:  The  rules  provide  that  all 
C.MV's  with  two  or  more  rargo-carrymg 
units  (except  for  truck-frailer 
combinations  which  are  limited  to  ..n 
85-foot  combination  length)  are  subjw  1 
to  calculated  maximum  off-trackjng 
(CMOT)  limits.  The  CMOT  formula  is; 

CMOT=R-|R'^-(A-VB-VC-TD--^E-))'/: 
R=161 

A,  B,  C,  D,  E.  etc.=measuremenfs 
between  points  of  articulation  or 
pivot.  .Squared  dimensions  to 
stinger  steer  pomts  of  articu!3t)on 
are  negative. 

The  power  unit  ol  LCV's  and  txtra- 
length  combinations  shall  have 
adequate  power  and  traction  to  maintain 
a  speed  of  15  miles  per  hour  under 
normal  operating  conditions  on  any  up- 
grade over  which  the  combination  is 
operated. 

Fifth-wheel,  drawbar,  and  other 
coupling  devices  shall  be  as  spw  ified  hv 
Federal  Motor  Carrier  Safety 
Regulations,  section  393. 70" 
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shall 

eeting 

Evidence 


req  i 


wi 


may 


Every  combination  operated 
special  permit  authority 
covered  by  insurance  m 
Federal  requirements 
insurance  must  be  carried 
permitted  vehicle. 

PERMIT:  Pennits  are 
duration  is  for  1  year  from 
issuance. 

ACCESS:  Combinations 
limit  of  less  than  6.5  feet 
Interstate  or  designated  hi 
interchange  for  access.  Conib 
with  a  CMOT  of  6.5  to  8.75 
only  the  following  Interstat } 
interchanges: 

1-15  Exits  58  and  119. 

1-84  Exits  3.  49.  50.  52,  54, 
173. 182,  208. and  211 

1-86  Exits  36.  40.  56.  and 
ROUTES:  All  NN  routes 
LEGAL  CITATIONS:  Oth^sr 

regulations  and  restrictions 

complied  with  are: 

Idaho  Code  49-1001,-100 

-1010. and  -1011. 
Idaho  Transportation  Department 

39.C.01.  .06.  .08.  .09 

and  .19-.23. 

STATE:  IDAHO 


under 
be 

State  and 
of  this 
n  the 


ith  a  CMOT 
use  any 
gjiway  system 
inations 
feet  may  use 
System 


57.  95. 168. 


5i 


.1 ) 


Rules 
),  .11.  .15. 


COMBINATION:  Truck  trat 
trailing  units — LCV 


LENGTH  OF  THE  CARGO-i 
UNITS:  95  feet 


MAXIMUM  ALLOWABLE 
WEIGHT:  105.500  pounds 

OPERATIONAL 
as  the  ID-TT2  combination 

ROUTES:  Same  as  the  ID-tn"2 
combination. 

LEGAL  CITATIONS:  Sam*  as  the  ID- 
TT2  combination. 

STATE:  IDAHO 

COMBINATION:  Truck-trai 


LENGTH  OF  THE  CARGO-( 
UNITS:  78  feet 


-C  \RRYING 

OPERATIONAL  CONDITIONS: 

WEIGHT:  This  combinati 

operate  in  compHance  with 

and  regulations.  Because  it 

~LCV.  it  is  not  subject  to  the 

freeze  as  it  applies  to 

DRIVER.  PERMIT,  and 
as  the  ID-TT2  combination. 

VEHICLE: 0'veT^\l  combin 
limited  to  85  feet. 

ROUTES:  Same  as  the 
combination. 

LEGAL  CITATIONS:  Sam 
TT2  combination. 


ired.  Permit 
he  date  of 


that  must  be 
-1004, 


or  and  3 

Carrying 

(  ROSS 
CONDIT  DNS:  Same 


c(\  must 
tate  laws 
not  an 
IBTEA 
maxim  jm  weight. 

ACX^ESS:  Same 


tion  length 


ID-T2 


as  the  ID^ 


STATE:  IDAHO 

COMBINATION:  Truck-trailer-trailer, 
and  Truck-semitrailer-trailer. 

LENGTH  OF  THE  CARGO-CARRYING 
UNITS:  98  feet 

OPERATIONAL  CONDITIONS: 

WEIGHT:  This  combination  must 
operate  in  compliance  with  State  laws 
and  regulations.  Because  it  is  not  an 
LCV.  it  is  not  subject  to  the  ISTEA 
freeze  as  it  applies  to  maximum  weight. 

DRIVER.  PERMIT,  and  ACCESS:  Same 
as  the  ID-TT2  combination. 

VEHICLE:  Overall  combination  length 
limited  to  105  feet. 

ROUTES:  Same  as  the  ID-TT2 
combination. 

LEGAL  CITATIONS:  Same  as  the  ID- 
TT2  combination. 

STATE:  INDIANA 

COMBINATION:  Truck  tractor  and  2 
trailing  units — LCV 

LENGTH  OF  THE  CARGO-CARRYING 
UNITS:  106  feet 

MAXIMUM  ALLOWABLE  GROSS 
WEIGHT:  127,400  pounds 

OPERATIONAL  CONDITIONS: 

WEIGHT:  Single  axle=22,400  pounds. 
Axles  spaced  less  than  40  inches 
between  centers  are  considered  to  be 
single  axles. 

Tandem  axle=36,000  pounds.  Axles 
spaced  more  than  40  inches  but  less 
than  9  feet  between  centers  are 
considered  to  be  tandem  axles. 

Gross  vehicle  weight=90,000  pounds 
plus  1.070  pounds  per  foot  for  each  foot 
of  total  vehicle  length  in  excess  of  60 
feet  with  a  maximum  gross  weight  not 
to  exceed  127,400  pounds. 

DRIVER:  The  driver  must  have  a 
commercial  driver's  license  with  the 
appropriate  endorsement,  and  a  Toll 
Road  identification  card.  Drivers  must 
be  at  least  26  years  old.  in  good  health, 
and  with  5  years  of  experience  driving 
tractor-semitrailers  or  tandem-trailer 
combinations.  Experience  must  include 
driving  in  all  four  seasons. 

VEHICLE:  Lightest  trailer  to  the  rear. 
Distance  between  coupled  trailers  shall 
not  exceed  9  feet.  The  combination 
vehicle,  including  coupling  devices, 
shall  be  designed  and  constructed  so  as 
to  ensure  that  while  traveling  on  a  level, 
smooth  paved  surface  each  trailing  unit 
will  follow  in  the  path  of  the  lowing 
vehicle  without  shifting  or  swerving 
from  side  to  side  more  than  3  inches. 
The  combination  vehicle  must  have  at 
least  five  axles  but  not  more  than  nine 
axles  and  except  on  ramps  be  able  to 
achieve  and  maintain  a  speed  of  45 
miles  per  hour.  Following  distance  is 


500  feet,  and  passing  maneuvers  must 
be  completed  within  1  mile.  The  truck 
tractor  must  be  equipped  at  a  minimum 
with  emergency  equipment  including 
fire  extinguisher,  spare  fuses,  tire 
chains,  tire  tread  minimums,  and 
disabled  vehicle  warning  devices.  Every 
dolly  must  be  coupled  with  safety  chain 
directly  to  the  frame  of  the  semitrailer 
by  which  it  is  towed.  Each  unit  in  a 
multi-trailer  combination  must  be 
equipped  at  a  minimum  with  electric 
lights  and  reflectors  mounted  on  the 
vehicle. 

PERMIT:  A  free  annual  tandem-trailer 
permit  must  be  obtained  from  the 
Indiana  DOT  for  loads  which  e>ceed 
90,000  pounds.  A  multiple-tr.p  Access 
■permit,  for  which  a  fee  is  charged,  must 
also  be  obtained  for  access  to  points  of 
delivery  or  to  breakdovm  locations. 
Permission  to  operate  can  be 
temporarily  suspended  by  the  Indiana 
DOT  due  to  weather,  road  conditions, 
holiday  traffic,  or  other  emergency 
conditions.  Any  oversize  vehicle  whose 
length  exceeds  80  feet  shall  not  be 
operated  at  a  speed  in  excess  of  45  miles 
per  hour.  Oversize  loads  are  not  to  be 
operated  at  any  time  when  wind 
velocity  exceeds  25  miles  per  hour. 

ACCESS:  15  miles  from  toll  gates. 

Routes 


1-80/90  (IN 
Toll  Road). 

1-90  (IN  Toll 
Road). 


From 


Toll  Road 
Gate  21. 
Illinois  


To 


Ohio. 

Toll  Road 
Gate  21. 


LEGAL  CITATIONS: 

Indiana  Code  9-8-1-16 

Indiana  Code  8-15-2 

135  Indiana  Administrative  Code  2 

STATE:  INDIANA 

COMBINATION:  Truck  tractor  and  3 
trailing  unit.s — LCV 

LENGTH  OF  THE  CARGO-CARRYING 
UNITS:  104.5  feet 

MAXIMUM  ALLOWABLE  GROSS 
WEIGHT:  127,400  pounds 

OPERATIONAL  CONDITIONS: 

WEIGHT  DRIVER.  PERMIT,  and 
ACCESS:  Same  as  the  IN-TT2 
combination. 

VEHICLE:  Semitrailers  and  trailers 
shall  not  be  longer  than  28.5  feet,  and 
the  minimum  number  of  axles  for  the 
combination  is  seven.  Three  trailing 
unit  combinations  must  be  equipped 
with  adequate  spray-suppressant  mud 
flaps  which  are  properly  maintained. 

ROUTES:  Same  as  the  IN-TT2 
combination. 
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LEGAL  CITATIONS:  Same  as  the  IN- 
TT2  combination. 

STATE:  INDIANA 

COMBINATION:  Combination  of  three 
or  more  vehicles  coupled  together 

LENGTH  OF  THE  CARGO  CARRYING 
UNITS:  58  feet 

OPERATIONAL  CONDITIONS: 

WEIGHT:  This  combination  must 
operate  in  compliance  with  State  laws 
nnd  regulations.  Because  it  is  not  an 
LCV.  it  is  not  subject  to  the  ISTEA 
freeze  as  it  applies  to  maximum  weight. 

DRIVER:  The  driver  must  have  a 
commercial  driver's  license  with  the 
appropriate  endorsement. 

VEHICLE:  The  maximum  width  is  102 
inches,  and  the  maximum  height  is  13 
feet  6  inches. 

PERMIT:  None  required. 

ACCESS:  Unlimited. 

ROUTES:  All  roads  within  the  State. 

LEGAL  CITATIONS:  Indiana  Code  9-8- 
1-2. 

STATE:  KANSAS 

COMBINATION:  Truck  tractor  and  2 
trailing  units— LCV 

LENGTH  OF  THE  CARGO-CARRYING 
UNITS:  109  feet 

MAXIMUM  ALLOWABLE  GROSS 
WEIGHT:  120.000  pounds 

OPERATIONAL  CONDITIONS: 

WEIGHT:  Combinations  consisting  of 
a  truck  tractor  and  two  trailing  units 
must  comply  with  the  Federal  Bridge 
Formula,  with  maximum  weights  of 
20.000  pounds  on  a  single  axle  and 
34.000  pounds  on  a  tandem  axle,  and 
with  a  maximum  gross  weight  of 
120.000  pounds. 

DRIVER:  The  driver  must  have  a 
commercial  driver's  license  with  the 
appropriate  endorsement. 

VEHICLE:  Truck  tractor  and  two 
trailing  unit  combinations  must  meet 
legal  width  and  height  with  no  time-of- 
day  travel  restrictions  or  other  special 
requirements. 

PERMIT:  Permits  are  not  required  for 
operation  on  the  Kansas  Turnpike.  A 
permit  is  required  for  access  between 
the  Turnpike  and  motor  freight 
terminals  located  within  a  10-mile 
radius  of  each  toll  booth,  except  at  the 
northeastern  end  of  the  Turnpike  where 
a  20-mile  radius  is  allowed.  Access 
permits  are  valid  for  6  months. 

ACCESS:  Turnpike  access  routes 
include  ail  routes  between  the  Turnpike 
and  a  motor  freight  terminal  located 
within  a  10-mile  radius  of  each  toll 
booth,  except  at  the  northeastern  end  of 


the  Turnpike  where  a  20-mile  radius  is 
allowed. 

Routes 


From 

To 

1-35  Kansas 

OWahoma  .... 

KTA  Exit  127. 

Tpk.  Au- 

ttiority 

(KTA). 

1-70  KTA  

KTA  Exit  182 

KTA  Exit  223. 

1-335  KTA  .... 

KTA  Exit  127 

KTA  Exit  177. 

1-470  KTA  .... 

KTA  Exit  177 

KTA  Exit  182. 

LEGAL  CITA- 

TIONS: 

Kansas  Stat- 

utes Anno- 

tated (KSA) 

KSA  8-1911  . 

KSA  68-2004 

KSA  68- 

KSA  8-1914  . 

KSA  68-2005 

2019. 
KSA  68- 
2048a. 

KSA  68-2003. 

STATE:  KANSAS 

COMBINATION:  Truck  tractor  and  3 
trailing  units— LCV 

LENGTH  OF  THE  CARGO-CARRYING 
UNITS:  109  feet 

MAXIMUM  ALLOWABLE  GROSS 
WEIGHT:  120.000  pounds 

OPERATIONAL  CONDITIONS:  The 
operations  of  triple  trailing  unit 
combinations  are  governed  by  two  sets 
of  criteria:  (1)  The  Turnpike  and 
Turnpike  access  rules,  and  (2)  the  SVC 
rules  which  apply  off  of  the  Turnpike 
except  in  the  case  of  vehicles  operating 
under  Turnpike  access  authority.  The 
Turnpike  and  Turnpike  access  rules 
allow  a  maximum  combination  vehicle 
length  of  119  feet  overall.  The  SVC  rules 
require  "Triples"  to  have  trailers  of  no 
more  than  28.5  feet  maximum  length  or 
a  cargo-carrying  length  of  approximately 
95  feet. 

The  Turnpike  and  Turnpike  access 
rules  have  no  time-of-day  travel 
restrictions  or  other  special 
requirements. 

The  SVC  rules  have  several 
operational  conditions.  SVC's  cannot 
operate  on  holidays  or  during  holiday 
weekends.  SVC's  cannot  be  dispatched 
or  operated  during  adverse  weather 
conditions.  SVC's  must  travel  in  the 
right  lane,  except  for  passing,  and  the 
following  distance  is  100  feet  for  every 
10  miles  per  hour.  SVC  permits  can 
include  any  restrictions  deemed 
necessary,  including  specific  routes  and 
hours,  days,  and/or  seasons  of 
operation.  Rules  and  regulations  can  be 
promulgated  regarding  driver 
qualifications,  vehicle  equipment,  and 
operational  standards. 

WEIGHT:  All  triple  trailing  unit 
combinations  must  comply  with  the 


Federal  Bridge  Formula  with  maximum 
axle  weights  of  20,000  pounds  on  a 
single  axle  and  34.000  pounds  on  a 
tandem  axle.  The  maximum  gross 
weight  is  120.000  pounds  on  the 
Turnpike  and  Turnpike  access  routes, 
but  the  SVC's  have  a  maximum  weight 
of  110,000  pounds. 

DRIVER:  A  commercial  driver's 
license  with  the  appropriate 
endorsement  is  required  under  both 
Turnpike  and  SVC  rules.  In  addition,  for 
SVC  operation  drivers  must  have 
completed  SVC  driver  training  and  a 
company  road  test.  Drivers  must  also 
have  2  years  of  experience  driving 
tractor-semitrailers  and  1  year  driving 
doubles. 

VEHICLE:  Vehicle  requirements  apply 
to  the  SVC  program  only.  All  axles, 
except  steering  axles,  must  have  dual 
wheels,  and  all  vehicles  must  be  able  to 
achieve  and  maintain  a  speed  of  40 
miles  per  hour  on  all  grades.  Antispray 
mud  flaps  shall  be  attached  to  the  rear 
of  each  axle  except  the  steering  axle.- 
Mud  flaps  shall  have  a  surface  designed 
to  absorb  and  deflect  excess  moisture  to 
the  road  surface.  Drop  and  lift  axles  are 
prohibited.  Vehicles  may  have  a 
minimum  of  six  and  a  maximum  of  nine 
axles.  The  heaviest  trailers  are  to  be 
placed  forward.  Hazardous  cargo  is 
prohibited.  Convex  mirrors  are  required 
on  both  sides  of  the  cab.  Equipment 
must  comply  with  the  requirements  of 
49  CFR  390-399. 

Any  SVC  shall  be  stable  at  all  limes 
during  normal  braking  and  normal 
operation.  When  traveling  on  a  level, 
smooth  paved  surface,  an  SVC  shall 
follow  the  towing  vehicle  without 
shifting  or  swening  beyond  the 
restraints  of  the  lane  of  travel. 

PERMIT:  Same  as  the  KS-TT2 
combination  on  the  Turnpike  and 
Turnpike  access  routes.  A  fee  per 
company  plus  a  permit  fee  for  each 
power  unit  is  required  for  the  SVC 
program,  and  the  SVC  permits  are  valid 
for  1  year.  SVC's  operated  pursuant  to 
regulation  36-1-33  under  an  annual 
permit  shall  be  covered  by  insurance. 

ACCESS:  Turnpike  access  routes 
include  all  routes  between  the  Turnpike 
and  a  motor  freight  terminal  located 
within  a  10-mile  radius  of  each  toll 
booth,  except  at  the  northeastern  end  of 
the  Turnpike  where  a  20-mile  radius  is 
allowed.  SVC  access  routes  include  all 
routes  between  the  Interstate  and  a 
motor  freight  terminal  located  within  5 
miles  of  the  Interstate  at  Goodland. 

ROUTES: 

A.  For  vehicles  subject  to  the 
Turnpike  and  Turnpike  access  rules: 
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1-35  KTA 
1-70  KTA  .. 
1-335  KTA 
1-470  KTA 


From 


Oklahoma  .... 
KTA  Exit  182 
KTA  Exit  127 
KTA  Exit  177 


B  For  vehti :!es  subject  to 
rules: 


1-70 


From 


Colorado 


LEGAL  CITATIONS:  Sam 
TT2  combination,  plu.s  KSA 

s  TA  Th  '.  :a  ssa  chl setts 


COMBINATION  Truck  tracjor  and  2 
trailing  units — LCV 

LENGTH  OF  CARGO-CARRVING 
UNITS:  104  fofc-t 

MAXIMUM  ALLOWABLE  cJrOSS 
WEIGHT:  127,400  pound.s 

OPERATIONAL  CONDITIOIIJS 

WEIGHT:  Any  combinafiop 
vehicles  may  not  exceed  a  n  ax 
gross  weight  of  127,400  poui  i 
maximum  gross  weight  of  th  i 
and  first  semitrailer  shall  no 
71,000  pounds.  The  maxim lim 
weight  of  each  unit  of  dolly 
semitrailer  shall  not  exceed 
pounds.  The  maximum  gros 
the  tractor  and  first  semitrai 
governed  by  the  formula  35, 
plus  1.000  pounds  per  foot 
center  of  the  foremost  axle  a 
center  of  the  rearmost  axle  o 
semitrailer.  The  maximum 
on  any  one  axle  is  22,400 
on  any  tandem  axle  it  is  36 
Axles  less  than  46  inches  bet-veen 
centers  are  considered  to  be  me  axle. 

DRIVEH:  The  driver  must   lave  a 
commercial  driver's  license  '  kith  the 
appropriate  endorsement  an(  must  be 
registered  with  the  Ma.ssachi  setts 
Turnpike  Authority  (MTA).    :egistration 
shall  include  all  specified  dr  ving 
records,  safety  records,  phys  cal 
examinations,  and  minimum  of  5  years 
of  driving  experience  with  tr|i(,tor 
trailers. 

VEHICLE: 

(1)  Brake  Regulation.  Tlie  llrakes  on 
any  vehicle,  dolly  converter,  or 
combination  of  vehicles  usee  in 
tandem-trailer  operations  as  i  miaunum 
shall  comply  with  Federal  M^tor  Carrier 
Safety  Regulations  in  49  CFR  part  393. 
In  addition,  any  vehicle,  dolU'  (onvertcr 
or  combination  of  vehicles  ui  ed  in 
tandem-trailer  operations  sh;  II  meet  the 
requirements  of  the  provisioi  s  of  the 
Massachusetts  Motor  Vehicle  Law. 
Tandem-trailer  combination.<j  certified 


To 


KTA  Exit  127. 
KTA  Exit  223. 
KTA  Exit  177. 
KTA  Exit  182. 


he  SVC 


To 


1-70  Exit  19 
Goodland. 


as  the  KS- 
H-191.'-). 


hit 


g  OSS 

poind 
010 


of 

nuini 

ds.  The 

tractor 

exceed 

gross 

nd 

6,400 
weight  for 
;r  is 

€0  pounds 
ween  the 
d  the 
the 

weight 
s.  and 
pounds. 


on  or  after  June  1.  1968,  shall  be 
equipped  with  suitable  devices  to 
accelerate  application  and  release  of  the 
brakes  of  the  towed  vehicle. 

(2)  Axles.  A  tractor  used  to  ha\il  a 
tandem  trailer  combination  with  a  gross 
weight  of  more  than  110,000  pounds 
shall  be  equipped  with  tandem  rear 
axles,  each  of  which  shall  be  engaged  to 
bear  its  full  share  of  the  load  on  the 
roadway  r.urface. 

(3)  Tandem  Assembly.  When  the  gross 
weight  of  the  trailers  vary  by  more  than 
20  percent,  they  shall  be  coupled  with 
the  heaviest  trailer  attached  to  the 
tractor.  Coupling  devices  and  towing 
devices  shall  comply  with  thc>  Federal 
regulations  as  stated  in  49  LFR  part  393. 
When  the  distance  between  the  rear  of 
the  one  semitrailer  and  the  front  of  the 
following  semitrailer  is  10  feet  or  more. 
the  dolly  shall  be  equipped  with  a 
device,  or  the  trailers  shall  be  connected 
along  the  sides  with  suitable  material, 
which  will  indicate  to  other  Turnpike 
u.sers  that  the  trailers  are  connected  and 
are  in  effect  one  unit.  The  MTA  shall 
approve  the  devices  or  connections  to 
be  used  on  the  semitrailers  that  would 
indicate  it  is  one  unit.  Coupling  devices 
shall  be  so  designed,  constructed,  and 
installed,  and  the  vehicles  in  a  tandem 
trailer  combination  shall  be  so  designed 
and  constructed  to  ensure  that  when 
traveling  on  a  levfel,  smooth  paved 
surface  they  will  follow  in  the  path  of 
the  towing  vehicle  without  shifting  or 
swerving  over  3  inches  to  each  side  of 
the  path  of  the  towing  vehicle  when  it 

is  moving  in  a  straight  line.  A  tandem 
trailer  unit  may  pass  another  vehicle 
traveling  in  the  same  direction  only  if 
the  speed  differential  will  allow  the 
tandem  trailer  unit  to  complete  the 
maneuver  and  return  to  the  normal 
driving  lane  within  a  distance  of  1  mile. 

Each  truck  tractor  shall  be  equipped 
with  at  least  one  spare  fuse  or  other 
overload  protective  device,  if  the 
devices  are  not  of  a  reset  type,  for  each 
kind  and  size  used.  The  vehicle  is  to 
carry  at  least  one  set  of  tire  chains  for 
at  least  one  driving  wheel  on  each  side 
between  October  15  and  May  1  of  each 
year.  Each  truck  tractor  shall  carry  a  fire 
extinguisher  which  shall  have  an 
aggregate  rating  of  20  EC. 

PERMIT:  A  permittee  must 
demonstrate  to  the  MTA  that  it  has 
insurance  coverage  of  the  type  and 
amounts  required  by  Turnpike 
regulation.  Both  the  tractor 
manufacturer  and  the  permittee  shall 
certify  to  the  MTA,  prior  to  the  approval 
of  a  tractor,  that  it  is  capable  of  hauling 
the  maximum  permissible  gross  load  tc 
be  transported  by  the  permittee  at  a 
speed  not  less  than  20  miles  per  hour 
on  all  portions  of  the  turnpike  system. 


The  MTA  may  revoke  or  temporarily 
suspend  any  permit  at  will  and  the 
instructions  of  the  MTA  or 
Massachusetts  State  Police  shall  be 
complied  with  immediately. 

ACCESS:  Makeup  and  breakup  artns. 
Tandem  trailer  units  shall  not  leave  the 
Turnpike  right-of-way  and  shall  be 
assembled  and  disassembled  onlv  in 
designated  areas. 

Routes 


1-90  Mass 
Turnpike. 


From 


New  Yor1< 
State. 


To 


Turnpike  E>it 
18  Boston. 


LEGAL  CITATIONS: 

The  MTA,  Massachusetts  Rules  and 
Regulations  730,  and  CMR  4.00 

STATE:  MICHIGAN 

COMBINATION:  Truck  tractor  and  2 
trailing  units — LCV 

LENGTH  OF  CARGO-CARRYING 
UNITS:  58  feet 

MAXIMUM  ALLOWABLE  GROSS 
WEIGHT:  154,000  pounds 

OPERATIONAL  CONDITIONS 

WEIGHT:The  single-axle  weight  limit 
for  LCVs  is  18,000  pounds  for  axles 
spaced  9  feet  or  more  apart.  For  axles 
spaced  more  than  3.5  feet  but  less  than 
9  feet  apart,  the  single-axle  weight  limit 
is  13,000  pounds.  The  tandem-axle 
weight  limit  is  16,000  pounds  per  axle 
for  the  first  tandem  and  13,000  pounds 
per  axle  for  all  other  tandems.  Axles 
spaced  less  than  3.5  feet  apart  are 
limited  to  9,000  pounds  per  axle. 
Maximum  load  per  inch  width  of  tire  is 
700  pounds.  Maximum  gross  \v»-ight  >>» 
determined  based  on  axle  and  axle 
group  weight  limits.  The  maximum 
practical  gross  weight  is  154.000 
pounds. 

When  restricted  seasonal  loadings  ..re 
in  effect,  load  per  inch  width  of  tire  and 
maximum  axle  weights  are  reduced  as 
follows:  Rigid  pavements— 525  pounds 
per  inch  of  tire  width,  25  percent  e\U; 
weight  reduction;  Flexible  pavements— 
450  pounds  per  inch  of  fire  width.  3r, 
percent  axle  weight  reduction. 

DRIVER:  The  driver  must  have  a 
commercial  driver's  license  with  the 
appropriate  endorsement. 

VEHICLE:  Truck  height  may  not 
exceed  13.5  feet.  There  is  no  overall 
length  for  LCVs  operating  on  the 
Interstate  System  when  semitrailer  ond 
trailer  lengths  do  not  exceed  28.5  feet. 
If  either  the  trailer  or  semitrailer  is 
longer  than  28.5  feet,  the  distance  from 
the  front  of  the  first  box  to  the  rear  o; 
the  second  box  may  not  exceed  5«  fei  . 
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A  combination  of  vehicles  shall  not 
have  more  than  11  axles,  and  the  ratio 
of  gross  weight  to  net  horsepower 
delivered  to  the  clutch  shall  not  exceed 
400  to  1. 

PERMIT:  Permits  for  divisible  loads  of 
more  than  80,000  pounds  must  conform 
to  either  Federal  or  grandfathered  axle 
and  bridge  spacing  requirements. 

ACCESS:  All  designated  State 
highways. 

ROUTES:  All  Interstate  routes  and 
designated  State  highways. 

LEGAL  CITATIONS: 

Michigan  Public  Act  300.  section 

257.722 
Michigan  Public  Act  300.  section 

257.719 

STATE:  MISSISSIPPI 

COMBINATION:  Truck  tractor  and  2 
trailing  units 

LENGTH  OF  THE  CARGO-CARRYING 
UNITS:  65  feet 

OPERATIONAL  CONDITIONS: 

IVE/GHT;  This  combination  must 
operate  in  compliance  with  State  laws 
and  regulations. 

DRIVER:  The  driver  must  have  a 
commercial  driver's  Hcense  with  the 
appropriate  endorsement. 

VEHICLE:  Each  trailing  unit  may  be  a 
maximum  of  30  feet  long. 

PERMIT:  None  required. 

ACCESS:  No  restrictions,  may  operate 
Statewide. 

ROUTES:  All  NN  routes. 

LEGAL  CITATIONS:  Section  63-5-19. 
Mississippi  Code,  Annotated.  1972. 

STATE:  MISSOURI 

COMBINATION:  Truck  tractor  and  2 
trailing  units — LCV 

LENGTH  OF  THE  CARGO-CARRYING 
UNITS:  109  feet 

MAXIMUM  ALLOWABLE  GROSS 
WEIGHT:  120.000  pounds  when 
entering  Missouri  frnm  Kansas;  95.000 
pounds  when  entering  from  Nebraska; 
90,000  pounds  when  entering  from 
Oklahoma. 

OPERATIONAL  CONDITIONS: 
Missouri  allows  vehicles  from 
neighboring  States  access  to  terminals  in 
Missouri  which  are  within  20  miles  of 
the  Missouri  State  Line.  These  vehicles 
must  be  legal  in  the  State  from  which 
they  are  entering  Mis.souri. 

WEIGHT.  DRIVER.  VEHICLE:  Same 
conditions  which  apply  to  a  truck 
tractor  and  two  trailing  units  legally 
operating  in  Kansas.  Nebraska,  or 
Oklahoma. 

PERMIT:  Annual  blanket 
overdimension  permits  are  issued  to 
allow  a  truck  tractor  and  two  trailing 


units  legally  operating  in  Kansas. 
Nebraska,  or  Oklahoma  to  move  to  and 
from  terminals  in  Missouri  which  are 
located  within  a  20-mile  band  of  the 
State  Line  for  these  three  States.  There 
is  a  permit  fee  per  power  unit.  The 
permits  carry  routine  permit 
restrictions,  but  do  not  address  driver 
qualifications  or  any  other  restrictions 
not  included  in  the  rules  and 
regulations  for  all  permitted  movement. 

ACCESS:  Routes  as  necessary  to  reach 
terminals. 

ROUTES:  All  NN  routes  within  a  20- 
mile  band  from  the  Kansas.  Nebraska, 
and  Oklahoma  borders. 

LEGAL  CITATIONS:  §  304.170  and 
§  304.200  Revised  Statutes  of  Missouri 
1990. 

STATE:  MISSOURI 

COMBINATION:  Truck  tractor  and  3 
trailing  units — LCV 

LENGTH  OF  THE  CARGO-CARRYING 
UNITS:  109  feet 

MAXIMUM  ALLOWABLE  GROSS 
WEIGHT:  120,000  pounds  when 
entering  Missouri  from  Kansas;  90,000 
pounds  when  entering  from  Oklahoma. 

OPERATIONAL  CONDITIONS: 
Missouri  allows  vehicles  from 
neighboring  States  access  to  terminals  in 
Missouri  which  are  within  20  miles  of 
the  Missouri  State  Line.  These  vehicles 
must  be  legal  in  the  State  from  which 
they  are  entering  Missouri. 

WEIGHT.  DRTVER.  VEHICLE:  Same 
conditions  which  apply  to  a  truck 
tractor  and  three  trailing  units  legally 
operating  in  Kansas  or  Oklahoma. 

PERMIT:  Annual  blanket 
overdimension  permits  are  issued  to 
allow  a  truck  tractor  and  three  trailing 
units  legally  operating  in  Kansas  or 
Oklahoma,  to  move  to  and  from 
terminals  in  Missouri  which  are  located 
within  a  20-mile  band  of  the  State  Line 
for  these  two  States.  There  is  a  permit 
fee  per  power  unit.  The  permits  carry 
routine  permit  restrictions,  but  do  not 
address  driver  qualifications  or  any 
other  restrictions  not  included  in  the 
rules  and  regulations  for  all  permitted 
movement. 

ACCESS:  Routes  as  necessary  to  reach 
terminals. 

ROUTES:  All  NN  routes  within  a  20- 
miie  band  from  the  Kansas  and 
Oklahoma  borders. 

LEGAL  CITATIONS:  §  304.170  & 
§  304.200  Revised  Statutes  of  Missouri 
1990. 


STATE:  MONTANA 

COMBINATION:  Truck  tractor  and  2 
trailing  units— LCV 

LENGTH  OF  CARGO-CARRYING 
UNITS:  93  feet 

MAXIMUM  ALLOWABLE  GROSS 
WEIGHT:  137.800  pounds 

OPERATIONAL  CONDITIONS: 
WEIGHT:  Except  for  vehicles 
operating  under  the  Montana/Alberta 
Memorandum  of  Understanding  (MOU). 
any  vehicle  carrying  a  divisible  load 
over  80,000  pounds  must  comply  with 
the  Federal  Bridge  Formula  found  in  23 
U.S.C.  127. 

Maximum  single-axle  limit:  20,000 

pounds 
Maximum  tandem-axle  limit:  34,000 

pounds 
Maximum  gross  weight  is  based  upon 
application  of  the  Bridge  Fo.-.-r.:.ia. 
Maximum  weight  allowed  per  inch  of 
tire  width  is  600  pounds. 
WEIGHT.  MONTANA/ALBERTA 
MOU: 
Maximum  single-axle  limit:  20,000 

pounds 
Maximum  tandem-axle  limit:  37,500 

pounds 
Maximum  tridem-axle  limit: 
Axles  spaced  from  94"  to  less  than 

118":  46.300  pounds 
Axles  spaced  from  118"  to  less  than 

141":  50.700  pounds 
Axles  spaced  from  141"  to  146": 
52.900  pounds 
Maximum  gross  weight: 
A-Train:  118,000  pounds 
B-Train  (eight  axle):  137,800  pounds 
B-Train  (seven  axle):  124,600  pounds 
The  designation  of  "A-Train"  or  "B- 
Train  '  refers  to  the  manner  in  which  the 
two  trailing  units  are  connected. 

DRIVER:  The  driver  must  have  a 
commercial  driver's  license  with  the 
appropriate  endorsement. 

VEHICLE:  No  special  requirements 
beyond  compliance  with  Federal  Motor 
Carrier  Safety  Rejgulations. 

PERMIT:  Special  permit  required  for 
double  trailer  combinations  if  either 
trailer  exceeds  28.5  feet.  Permits  are        J 
available  on  an  annual  or  a  trip  basis      I 
and  provide  for  continuous  travel.  ' 

Statutory  reference:  61-10-124,  MCA. 
For  vehicles  being  operated  under  the 
Montana/Alberta  MOU.  operators  must 
have  paid  gross  vehicle  weight  fees  for 
the  total  weight  being  carried.  In 
addition,  a  terra  Restricted  Route  and 
Oversize  Permit  for  which  an  annual  fee 
is  charged  must  be  obtained.  Finally, 
vehicle  operators  must  secure  a  single- 
trip,  overweight  permit  prior  to  each 
trip. 

ACCESS:  Access  must  be  authorized 
by  the  Montana  DOT.  For  vehicles 
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operated  under  the 
MOU,  access  routes  from  I- 
Shelby  are  authorized  when 
issued.  For  vehicles  with  a 
carrying  length  greater  than 
not  more  than  93  feet,  a  2-m 
from  the  Interstate  System  i 
automatically  granted  to  ler^i 
service  areas.  Access  outsid 
provision  may  be  granted  on 
case  basis  by  the  Administrdtor 
Motor  Carrier  Services  Div 

ROUTES:  Combinations 
carrying  length  greater  than 
not  more  than  93  feet,  are  1 
Interstate  System.  Combinat  ons 
cargo-carrying  length  of  88 
can  use  all  NN  routes  except 
from  milepost  79.3  to  82.5 
being  operated  under  the 
Alberta  MOU,  the  only  route 
I  -15  from  the  border  with  Cqnad 
Shelby. 

LEGAL  CITATION: 
61-10-124  61-10-104 

MCA.  MCA. 

61-10-107  61-10-121 

(3)  MCA.  MCA. 
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Montana/Alberta  Memorand 

Understanding 
Administrative  Rules  of  Mor^tana 

STATE:  MONTANA 

COMBINATION:  Truck  tractor  and  3 
trailing  units — LCV 

LENGTH  OF  THE  CARGO-CfRRYING 
UNITS:  100  feet 

MAXIMUM  ALLOWABLE  g|?OSS 
WEIGHT:  131.060  pounds 

OPERATIONAL  CONDITIOh 

WEIGHT:  Any  vehicle  carr  / 
divisible  load  over  80,000 
comply  with  the  Federal  B 
Formula  found  in  23  U.S.C. 
Maximum  single-axle  limit: 

pounds 
Maximum  tandem-axle  limit 

pounds 
Maximum  gross  weight  is 

application  of  the  Bridge 
Maximum  weight  allowed , 

tire  width  is  600  pounds' 

DBIVER:  Drivers  of  three 
combinations  must  be  certi 
operating  company.  This  cert  ficat 
includes  an  actual  driving  tes  t 
knowledge  of  Federal  Motor 
Safety  Regulations  and  State 
pertaining  to  triple  vehicle  of^erations 
Drivers  are  also  required  to 
commercial  driver's  license  v 
appropriate  endorsement. 

VEHiCLf.  The  100-foot    „ 
length  is  only  with  a  convent 
tractor  within  a  110-foot  overall 
limit.  If  a  cabover  tractor  is  u 
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cargo  length  is  95  feet  within  a  105-foot 
overall  length  limit.  Vehicles  involved 
in  three  trailing  unit  operations  must 
comply  with  the  following  regulations: 

1.  Shall  maintain  a  minimum  speed  of 
20  miles  per  hour  on  any  grade; 

2.  Kingpins  must  be  solid  and 
permanently  affixed; 

3.  Hitch  connections  must  be  no-slack 
type; 

4.  Drawbars  shall  be  of  minimum 
practical  length; 

5.  Permanently  affixed  axles  must  be 
designed  for  the  width  of  the  trailer; 

6.  Anti-sail  mudflaps  or  splash  and 
spray  suppression  devices  are  required; 

7.  The  heavier  trailers  shall  be  in  front 
of  lighter  trailers; 

8.  A  minimum  distance  of  100  feet  per 
10  miles  per  hour  is  required  between 
other  vehicles  except  when  passing; 

9.  Operating  at  speeds  greater  than  55 
miles  per  hour  is  prohibited;  and 

10.  Vehicle  and  driver  are  subject  to 
Federal  Motor  Carrier  Safety 
Regulations. 

Reference:  18.8.517  Administrative 
Rules  of  Montana. 

PERMIT:  Special  triple  vehicle 
permits  are  required  for  the  operation  of 
these  combinations.  Permits  are 
available  on  an  annual  or  trip  basis. 
Permits  are  good  for  travel  on  the 
Interstate  System  only  and  are  subject  to 
the  following  conditions: 

1.  Travel  is  prohibited  during  adverse 
weather  conditions; 

2.  Transportatidh  of  Class  A 
explosives  is  prohibited;  and 

3.  Companies  operating  triple 
combinations  must  have  an  established 
safety  program  including  driver 
certifications. 

ACCESS:  Access  is  for  2  miles  beyond 
the  Interstate  System,  or  further  if 
granted  by  the  Administrator  of  the 
Motor  Carrier  Services  Division. 

ROUTES:  Interstate  System  routes  in 
the  State. 

LEGAL  CITATION:  18.8.517 
Administrative  Rules  of  Montana. 

STATE:  MONTANA 

COMBINATION:  Truck-Trailer 

LENGTH  OF  CARGO-CARRYING 
UNITS:  88  feet 

OPERATIONAL  CONDITIONS: 

WEIGHT:  This  combination  must 
operate  in  compliance  with  State  laws 
and  regulations.  Because  it  is  not  an 
LCV,  it  is  not  subject  to  the  ISTEA 
freeze  as  it  applies  to  maximum  weight. 

DRFVER.  and  ACCESS:  Same  as  the 
MT-TT2  combination. 

VEHICLE:  Same  as  the  MT-TT2 
combination,  except  overall  length 
limited  to  95  feet. 


PERMIT:  Special  permit  required  if 
overall  length  exceeds  75  feet.  Special 
permits  allow  continuous  travel  and  are 
available  on  an  annual  or  trip  basis. 

ROUTES:  Same  as  the  MT-TT2 
combination. 

LEGAL  CITATIONS:  61-10-121  and 
61-10-124,  MCA. 

STATE:  MONTANA 

COMBINATION:  Truck-trailer-trailcr 

LENGTH  OF  THE  CARCaCARRYING 
UNITS:  103  feet 

WEIGHT:  This  combination  must 
operate  in  compliance  with  State  laus 
and  regulations.  Because  it  is  not  an 
LCV,  it  is  not  subject  to  the  ISTEA 
freeze  as  it  applies  to  maximum  weight. 

DRIVER,  PERMIT,  and  ACCESS:  Same 
as  the  MT-TT2  combination. 

VEHICLE:  The  cargo-carrying  unit 
length  is  103  feet  with  a  conventional 
truck  within  a  110-foot  overall  length 
limit,  and  98  feet  with  a  cab-over-engine 
truck  within  a  105-foot  overall  length 
limit.  On  two-lane  highways  the  cargo- 
carr>'ing  unit  length  is  88  feet  within  a 
95-foot  overall  length  limit. 

ROUTES:  All  NN  routes  except  U.S. 
87  between  mileposts  79.3  and  82.5. 

LEGAL  CITATIONS: 

61-10-124  MCA 
61-10-121  MCA 
ARM  18-8-509 

STATE:  NEBRASKA 

COMBINATION:  Truck  tractor  and  2 
trailing  units — LCV 

LENGTH  OF  THE  CARCaCARRYING 
UNITS:  95  feet 

MAXIMUM  ALLOWABLE  GROSS 
WEIGHT:  95,000  pounds 

OPERATIONAL  CONDITIONS: 

WEIGHT:  The  following  conditions 
are  for  a  truck  tractor  and  2  trailing 
units  with  a  length  of  cargo-carrying 
units  of  65  feet  or  less. 
Maximum  Weight: 
Single  axle  =  20,000  pounds 
Tandem  axle  =  34,000  pounds 
Gross  =  Determined  by  Federal  Bridge 
Formula  B,  but  not  to  exceed  95,000 
pounds. 

Truck  tractor  and  2  trailing  unit 
combinations  with  a  length  of  cargo- 
carrying  units  of  over  65  feet  are 
required  to  travel  empty. 

DRIVER:  The  driver  must  have  a 
commercial  driver's  license  with  the 
appropriate  endorsement.  There  are  no 
additional  special  qualifications  where 
the  cargo-carrying  unit  lengths  are  65 
feet  or  less.  For  cargo-carrying  unit 
lengths  over  65  feet,  the  driver  must 
comply  with  all  State  and  Federal 
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r^quirernHfils  and  must  not  have  had 
any  actidefUs  while  operattns  such 
(.*)hi(:Ies. 

VEfilCLE:  For  conhindtions  with  a 
t-cirgo-carrying  length  over  65  feet,  b-jt 
csor  over  85  feet,  the  semitrader  rannoi 
^Ktped  48  feet  in  length  and  the  tull 
trailer  cannot  be  less  than  26  feet  or 
more  than  28  feet  long.  The  shorter 
tritler  nmst  be  placed  to  the  rear.  The 
wheel  path  of  the  irai!er(sj  cannot  v-irv 
laore  than  3  inches  from  that  of  the 
tnu:ns:>  vehicle. 

For  comhirsations  '-vith  a  cargo- 
•;ar->ing  length  greater  than  85  feet,  up 
•or.r.d  including  S5  feet,  the  trailers 
..•■t.-t  be  of  approximately  equal  ien;:^(h. 

PERMIT:  A  weight  permit  in 
ir:t:ordam;e  with  Chapter  12  of  the 
Nebraska  Department  of  Reads  Rnl,'s 
-jTid  Regulations  is  required  for 
operating  on  the  Interstate  Svstem  with 
weight  in  ex'jess  of  80.000  pounds. 
Con-ibinations  with  a  length  of  cargo- 
larrying  uni?s  over 65  feet  are  not" 
eligible  for  the  overweight  permit.  A 
Efngth  permit,  in  accordani;e  with 
Chapter  11  of  the  Nebraska  Department 
'>f  Roads  Rules  and  Regulations,  is 
required  for  two  trailing  unit 
•onibinatinns  with  a  length  of  car^o- 
carrying  units  over  65  feet  in  length. 
Condition.^  of  the  length  permit  prohibit 
tnovenientson  Saturd(2\s,  Scndays,  and 
holidays;  whan  ground  wir.d  speed 
MXfieeds  25  miles  per  hour;  and  wh»-n 
wi^ibdity  is  less  than  800  feet. 
Mov^>a(ent  is  also  prohibited  during 
-teady  rain,  snow,  sleet,  ice,  or  other 
conditions  causing  shppery  pavement 
Oetween  Not-ember  35  and  April  15 
pern.ission  to  move  nusl  he  ohtoir.ed 
from  the  Nebraska  Department  of  f^oad^ 
Pernnt  Office  within  3  hours  of  the 
movement.  Delwetn  April  16  and 
Not. ember  14  permission  to  move  nsust 
bp  obt^iined  within  3  days  of  the 
movement.  Fees  are  rhsKroifi  for  \h'^  JO- 
diy  weight  ptru-.it  anu  ''i"^  nn;u:«! 
iersg'h  per^riir.  Ihczz  pLnaii^  ♦  an  W- 
c^voked  if  the  'lerms  iire  violited. 

ACCESS:  Two  trail irg  unit 
K.ijnihinatioas  with  a  ler.;;:;h  cf  cjigo- 
carrying  units  of  not  n;ore  than  rvi  ftj,,% 
tiiijy  ope.'ate  on  a!!  t.ttite  highivsv*;  Por 
i  wo  trailing  unit  combinations  with  a 
l^'ngjr'  of  cargo-cyrryiiig  units  ovi.-r  6.=i 
f -e),  accp.ss  to  and  from  the  intenstats  is 
iirr.it;;d  to  designated  stngi.ng  a-eas 
wi:hin  r>  miles  of  i-80  hf!w(rf:n  th»- 
Wyct;'.ir:g  State  Line  and  T.kH  44it 
(Nebraska  Roide  .=0).  Zsr.f^p",  fur  wwither, 
^  ntCTgency,  and  rf;pnir.  two  trailing  '.;:;•» 
combinations  wittta  lorir^th  of  »:Mrgo 
t  nnymg  units  over  m  feet  cai-not 
rnonterthe  Interstate  after  havii;g  left  if. 

ROUTES:  Vehicles  requiring  length 
permits  are  restricted  to  1-80  from 
Wyoming  to  Exit  440  (Nebraska 


Highway  50).  There  are  no  route 
restrij.tions  for  vehicles  not  requiring 
length  permits. 

LEGAL  CITATIONS; 

Nfthr-jska  Revised  Staiut<;s  Reissued 

iq«8 

5i  39-6.179  (Double  trailers  undiir  65 
feet) 

5j  .3C)-6.1 79.01  (Double  trailers  over  65 
feet) 

5? 39-6.180.01  (Authorized  weight" 
limits) 

^39-6.181  (Vehicles;  size;  weight;  load; 
overweight:  special  permits;  etc.) 

Nioraska  Department  of  Roads  Rules 
and  Regulations.  Title  408.  Chapter  \ 
(Doubie  trailers  over  65  feet) 

STATE:  \'EBRASK.\ 

COMHIN.ATION:  Trmk  lra(;torand  3 
'railing  units 

LENGTH  OF  TilE  CARGO-CAKKVI\C 
UNITS;  95  teef 

0PER,\T10NAL  CONDITIONS; 

WEIGHT:  A  truck  tra(;tor  and  three 
(railing  unit  combir.aHofi  is  r(:quired  to 
travel  empty. 

DPIVER.  PERMIT,  and  ACCESS:  Satfie 
as  the  NE-TT2  combination. 

VEHICLE:  A  three  trailing  i;nit 
combination  must  have  trailers  of 
appro.-cimately  equal  length  ai;d  the 
overall  vehicle  length  cannot  exceed 
105  feel. 

ROUTES;  1-80  fro/n  U'voming  to  Exit 
440  (Nebraska  Highway  iu). 

LEGAL  CITATIONS; 

Neb.  Rev.  Siat.  § 39-6, 1 79.0 i  (Ue-ssue 

1988) 
Nebraska  Department  '-f  Roads  Ri.Us 

.Hid  Regulations,  TitU;  408.  ChapttT  i 

STATE:  M-BRASKr\ 
COMIHN.ATION:  Truf:k-tr.!;!er 

LENGTH  OF  THE  CAKt»-C:ARRYIN( , 
LfNlTS;  68  fet;t 

OPERATiONAL  CCNDITIONS 

itf.YW/T.This  coT::biM:i;ion  must 
operate  in  compiiani*  with  State  laws 
^•\d  regulations.  lieiause  it  is  not  a/; 
I.GV,  it  i.^  not  subject  to  die  IS'i  EA 
freeze  as  it  applies  to  maximum  weight 

DRIVER:  The  driver  must  have  a 
comms.-ci;:i  driver's  |j(.t-nse  w  th  thr 
rij-proprrjif;  endursenent 

VEUlCiJ-:: The  overfill  vocic'e  ii:,f;t!:. 
including  load,  cannot  exceed  75  fi-et. 

PEUMIT:  No  pernut  is  rerjuirpd. 

ACCESS:  Statewide  dnrinr,  dnvligh? 
hours  only. 

ROifTES:  All  NN  routes. 

LEGAL CriAl IONS:  Neb.  Kiv.  St.it 
§3M_6,i79. 


STATE:  NEVADA 

CO.MBINATION;  Truck  trJ..^.,r  ut.d  J 
trailing  un its— LCV 

LENGTH  OF  THE  CARGO-C.\KRYiNG 
UNITS;  95  feet 

MA.XLMLIM  ALLOWABLE  Gt^'OSS 
WEIGHT:  129,000  pounds 

OPER.ATIONAL  CONDmONS 

iVElGHT:  The  single-axle  weight  !i:n;t 
is  2U.000  pounds,  the  iandem-oxle 
weight  limit  is  34.000  pounds,  and  lh^« 
gross  weight  is  subje-jt  to  the  Federal 
Bridge  Formula  limits,  provided  that 
two  consecutive  tandenis  with  a 
distance  of  36  feet  or  more  between  the 
first  and  last  axle  may  tuarrv  34.000 
pounds  on  each  tandem. 

DRIVER:  The  driver  must  h.ive  a 
f.onmiercial  driver's  license  with  fh»- 
appropriate  endorse:nent.  be  ot  least  St 
years  old.  and  have  had  a  meJi.-il  f-xoai 
within  previous  24  months.  Every 
operator  must  be  covered  by  a  liability 
insurance  policy  with  personal  injury 
and  property  damage  limits  meeti.ny 
Str.te  requirements."* 

VEHICLE:  No  trailer  may  be  longer 
than  48  feet.  If  one  trailer  is  48  f.;et  Icn^, 
the  other  trailer  cannot  exceed  42  ft^et. 
Towed  vehicles  must  not  sh:fl  or  sway 
more  th.an  3  inches  to  right  or  left  and 
nui.st  track  in  a  straight  line  on  a  level, 
smooth  paved  highway.  Vehicles  n-ust 
b€'  able  to  accelerate  and  openite  on  n 
level  highway  at  speeds  which  nn- 
t-ompatibl"  with  other  traffic  and  y\U\. 
the  spwd  limits  and  must  be  ahi>:^  \i> 
niainiiiin  a  minimum  of  20  m  !es  p-r 
hour  on  any  grade  on  which  thev  tnav 
(iterate.  All  vehicles  must  h,ave  safety 
chains  on  converter  dollies.  Vrhicles 
mu.st  (arry  snow  chains  forenc  h  d-ii- 
wheel. 

Vehicle  operatioiss  may  fjy  M.'.p',.:i,:Kfi 
if-  adverse  weather  and  high  winds,  is 
d<lermined  by  police  or  th-  Nev-da 

oor. 

The  .shortest  trailer  nmsl  tt.-  i;;  the  -s.  ,- 
of  a  combination  unless  it  i ,  hii;v  jer 
*hr,n  the  loiiger  trailer. 

Brikes  must  comply  uith;i!l  V:/.' 
;i:id  Federal  r:;quirements  (or 
commercicil  vehicles  inf;!ud!.';g 
•T.itomalic  braking  for.se(nr.,;i(;:i  -.t 
veiiii.jtrs.  p.irkirig  linskes.  ...id  w.. A ;.-,,. 
ights 

Vi'hiclfs  must  not  .  \i.<4t  t?'.;^;.  j 
speed  limits  and  c-innnt  opei-atc  on  .'i", 
highway  on  which  thev  (.anno!  a?  ,il! 
times  .stay  cm  the  right  s'di.  of  if  i  »:••{,: 
(lie.  All  LCVs  must  keep  n  di.'^t;iMce  d 
it  least  500  fe(;t  from  eat.li  i/h'T 

Every  fidl-sized  truf;k  or  true  k  fij.  ror 
used  in  a  combination  of  vc-hrcles  mu.st 
lie  equipped  with  at  least  the  follow  i:i<; 
emeryency  mid  safety  eqi-ipiier.? 
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oil 


res(t 


1.  One  fire  extinguishei 
"Classification  B"  of  the 
Protection  Association. 

2.  One  spare  light  bulb 
electrical  lighting  device 
rear  of  the  last  vehicle  in 
of  vehicles. 

3.  One  spare  fuse  for 
kind  and  size  of  fuse  usee 
vehicle  in  the  combinati 
If  the  electrical  system  of 
the  combination  contains 
for  protection  of  electrical 
overloading,  other  than 
breakers  which  can  be 
of  each  such  device  must 
emergency  and  safety  equ 

4.  Any  flares,  reflectors 
eledrical  lanterns  which 
Federal  law  or  regulation. 

Before  operating  a  com 
vehicles  on  a  highway  of 
owner  or  operator  of  the 
shall  certify  to  the  Nevada 
form  provided  by  it,  that 
and  equipment  in  the 
the  requirements  o^  and  w 
in  compliance  with  NAC 
484.440,  inclusive. 

All  axles  except  for  steei 
axles  that  weigh  less  than 
pounds  must  have  at  least 
unless  the  tire  width  of 
axles  is  14  inches  or  great 

P£/?.Vi7r.  Permits  are 
fee  is  charged.  They  may 
violation  of  any  of  the  pro 
legal  regulations.  The  Stal( 
suspend  operation  on  roa 
unsafe  or  impracticable, 
be  carried  in  the  vehicle 
identification  devices  issu 
Nevada  Department  of 

ACCESS:  As  authorized 
Nevada  DOT. 

ROUTES:  All  NN  routes 
from  Nevada  State  route 

LEGAL  CITATIONS: 
.405(4),  .425,  .430,  .739, 
.10G-6(a),  and  706.531 
"Regulations  for  the  Opera 
105  foot  Combinations" 


which  meets 
Iflational  Fire 

or  every 
ised  on  the 
combination 


earh  different 


m  every 
of  vehicles, 
ny  vehicle  in 
jny  devices 
circuits  from 
and  cin.Tiit 


fu»s 


one  spare 
)e  kept  as 
pment. 
5r  red 
I  leet  State  or 


Ifnation  of 

is  State,  the 
c(»mbination 
DOT,  on  a 

I  vehicles 
comt>ination  meet 

II  be  operated 
484.300  to 

ng  axles  and 
10,000 
"our  tires 
fire  on  the 


ea(  Ji 


5(0 

NR) 

40  J 


Also 


STATE:  NEVADA 

COMBINATION:  Truck  tractor 
trailing  units — LCV 


LENGTH  OF  THE  CARGO 
UNITS:  95  feet 

MAXIMUM  ALLOWABLE  GR^SS  WEIGHT: 
129.000  pounds 

OPERATIONAL 
as  the  NV-TT2  combinati 

ROUTES:  Same  as  the  N) ' 
combination. 

LEGAL  CITATIONS: 
TT2  combination. 


1011 


Sane 


hi 


rec  iiired  and  a 
revoked  for 
isionsof  the 
may 
d ;  deemed 
P«  rmits  must 
al  )ng  with 
I d  by  the 
Mol  or  Vehicles. 
)y  the 


except  US  93 
to  Arizona. 
484.400. 
100-4. 


ion  of  70  to 


(1;  90). 


and  3 
ARRYING 


CONDI!  IONS:  Same 


STATE:  NEVADA 

COMBINATION:  Tnick-trailer.  and 
Tnick-troiler-trailer 

LENGTH  OF  THE  CARGO-CARRYING 
UNITS:  98  feet 

OPERATIONAL  CONDITIONS: 

WEIGHT:  This  combination  must 
operate  in  compliance  with  State  laws 
and  regulations.  Because  it  is  not  an 
LCV,  it  is  not  subject  to  the  ISTEA 
freeze  as  it  applies  to  maximum  weight. 

DRIVER.  VEHICLE,  and  ACCESS:' 
Same  as  the  NV-TT2  combination. 

PERMITS:  Same  as  the  NV-TT2 
combination,  except  permits  for  Truck- 
trailer,  or  Truck-trailer-trailer 
combinations  are  only  required  when 
the  overall  length  is  70  feet  or  more. 

ROUTES:  Same  as  the  NV-TT2 
combination. 

LEGAL  CITATIONS:  Same  as  the  NV- 
TT2  combination. 

STATE:  NEW  MEXICO 

COiMBINATION:  Truck  tractor  and  2 
trailing  units — LCV 

LENGTH  OF  THE  CARGO-CARRYING 
UNITS:  Not  applicable 

MAXIMUM  ALLOWABLE  GROSS 
WEIGHT:  86.400  pounds 

OPERATIONAL  CONDITIONS:  The 
cargo-carrying  length  restriction  does 
not  apply  to  this  combination.  The 
length  of  each  trailing  unit  is  limited  to 
28.5  foet.  This  describes  a  two  trailing 
unit  vehicle  whose  operation  is 
guaranteed  by  the  STAA  of  1982 
regardless  of  inter-unit  spacing.  As  long 
as  each  trailing  unit  is  28.5  feet  long  or 
less,  cargo-carrying  length  is  not 
restricted.  This  combination  is  li:sted  as 
a  LCV  because  it  can  exceed  the  80,000- 
pound  threshold  established  in  the 
Congressional  definition.  The  8fi.4U0- 
pound  gross  weight  limit  is 
grandfathered  for  New  Mexico. 

WEIGHT:  Single  axle  =  21 .600 
pounds.  Tandem  axle  =  34.200  pounds. 
Load  per  inch  of  tire  width  =  600 
pounds.  The  total  gross  weight  with 
load  imposed  on  the  highway  by  any 
vehicle  or  combination  of  vehicles 
where  the  distance  between  the  first  and 
la.st  axles  is  less  than  19  feet  shall  not 
exceed  that  given  for  the  respective 
distances  in  the  following  table: 


Distance  in  feet  tjefween  first  and 
last  axles  of  group 


TT2  4 

5 
as  the  NV-    6 

7 


Allowed 
load  in 
pounds 
on  group 
of  axles 


34.320 
35,100 
35,880 
36,660 


Distance  in  feet  tietween  first  and 
last  axles  of  group 

Allowed 

toaiin 

pounds 

on  group 

of  axtes 

8 _   .„„ „„ 

37,440 
38J220 
39,000 
39.780 
40.560 
41,340 
42,120 
42,900 
43,680 
44  460 

9 _ . 

1 1  z^z"Z'zz^zz""zrr 

12 

13 

14 

15 

16 

18 „_ 

45J240 

The  total  gross  weiglit  with  load 
imposed  on  the  highway  by  any  vehicle 
or  combination  of  vehicles  where  the 
distance  between  the  first  and  last  axles 
is  19  feet  or  more  shall  not  exceed  that 
given  for  the  respective  distances  in  the 
following  table: 


Distance  in  feet  tjetween  first  and 
last  axles  of  group 


19 _ 

20 

21  

22 

23 

24 

25 _ 

26 

27 _. 

28 _._ 

29 

30 

31  

32 

33 

34 

35 

36 

37 

38 _ 

39 

40 

41  

42 

43 

44 „ 

45 

46 

47 

48 

49 

50 

51  

52 

53 

54 „ 

55 „„ 

56  and  over 


Allowed 
load  in 
pounds 
on  group 
of  axJes 


53,100 
54,000 
54,900 
55,800 
56.700 
57.600 
58,500 
59,400 
60,300 
61,200 
62.100 
63.000 
63.900 
64,800 
65.700 
66,600 
67,500 
68.400 
69.300 
70,200 
71,100 
72J0OO 
72,900 
73,800 
74.700 
75,600 
76,500 
77,400 
73,300 
79,200 
80,100 
81.000 
81.900 
82.800 
83.700 
84,600 
'86.500 
86,400 


The  distance  between  the  centers  of 
the  axles  shall  be  measured  to  the 
nearest  even  foot.  When  a  fraction  is 
exactly  one-half  the  next  larger  whole 
number  shall  be  used. 
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DRIVER:  The  driver  must  have  a 
<:ommercial  driver's  license  with  the 
■  ppropriate  endorsement. 

VEHlCLE:Uo  .special  -equirenieiits 
>^yoi-.d  n.onnal  Federal  Motr;r  Carrier  or 
Siate  regulations.  The  .T.c.ximum  length 
.'the  trailing  units  is  28.5  feet. 

PERMIT:  N'one  Required. 

ACCESS:  STA.A  vehicits  niu.it  be 
siicutid  reasonable  access  in  accordance 
'Aith23CFR658.19. 

ROUTES:  All  [nterstate  hiahwavs. 


[  FGAL  CrTATIONS: 
,.;B-7^09  N'V.SA  1978 
F,r>-7^10  N'MSA  1978 

STATE:  STW  YORK 

COMBINATION:  Truck  tractor  n:id  'i 
trailing  units— LCV 

LENGTH  OF  THE  CARGO-CARRVIN'G 
LMTS:  102  feet 

MAXIMUM  ALLOWABLE  GROSS 
U'EJGHT:  143,000  pound.s 

OPtR^^TION'AL  CONDITIONS 

Hf/Cf/T:  The  foilovvinj  inforriation 
pertains  to  tandem  trailer  comhinatiotts 
with  either  trailer  more  th^n  28.5  feet 
locj;  but  not  more  than  48  feet  lonj;.  A 
riny-e,xle  combination  vehicle  mr.y  not 
ex!  eed  a  total  maximum  gross  weij{ht  of 
1 4^,000  pounds.  An  eight-axle 
cmibination  vehicle  may  not  e.vcoed  a 
ty.nl  maximum  gross  weight  of  138.400 
pounds.  The  maximum  gross  ueij^ht 
tJ!?t  may  be  carried  upon  any 
c:jmbinatiGn  of  units  is  limitevi  by  the 
m-:\in!um  gross  weight  that  can  he 
i:jrned  upon  the  axles  as  fellows.  For  a 
runa-axie  combin^.tion:  Drive  axles — 
IB.fjOO  pounds,  axles  four/hve — 30,000 
pounds,  axles  six/seven— 27.000 
pounds,  and  axles  eight/Tiine— 30.000 
iiounds.  A  minimum  12-foot  avle 
spacing  betiveea  the  fifth  and  sixth 
TxU'.s  is  also  required  on  the  nine-axle 
LCV.  For  an  ei,t5ht-axle  combiriation: 
Orive  axles— 30,000  pounds,  cxles  four/ 
fiv*« — 36.000  pounds,  sixth  axle — 22.400 
pound.s,  and  a  vies  seven/eight— 36,000 
pounds.  The  eight-axle  LCV  has  no 
(niiiimum  axle-spacing  requirements. 
For  gross  weights  in  excess  of  138.400 
pounds  the  combination  mu.st  include  a 
tandem-axle  dolly  to  meet  the  nine-axle 
r-.^quirements.  Maximum  permissible 
tirois  weight  for  B-train  combination  is 
127.000  pounds. 

VVIien  the  gross  weight  of  the  two 
trailers  in  a  tandem  combmation  vary 
more  than  20  percent,  the  tieavi^st  of 
the  two  must  be  placed  in  the  lend 
position. 

For  tandem  trailer  combinations  in 
which  neither  trailing  unit  exceeds  28.S 
feet  in  length  the  following  maximum 
allowable  weights  apply:  for  a  single 


axle— 28,000  pounds  (except  that 
steering  axles  may  not  exceed  22.400 
pounds),  for  a  tandem  axle — 42,500 
pounds,  for  a  tri-axle— 52,500  pounds 
The  gross  weight  may  not  exceed 
inn.OOO  pounds  or  the  manufacturers 
gross  weight  rating,  whichever  is  lower. 

DRIVER:  For  operation  on  highways 
under  the  jurisdiction  of  the  New  York 
State  Thruway  Autiiority  (NYSTA), 
e.xcept  for  the  full  length  of  1-84  and 
that  portion  of  1-287  from  Thruway  exit 
8  to  1-95,  the  driver  n'ust  have  a 
cnmmercicl  driver's  license  with  the 
appropriate  endorsement,  and  hold  a 
Tandem  Trailer  Driver's  Permit  issued 
by  the  NYS^'A.  in  order  to  obtain  an 
NYST.^  drivtr  s  permit,  an  applicant 
must  (1)  hold  a  valid  commercial 
driver's  license  with  multiple-trailer 
endorsement;  (2)  be  over  26  years  old, 
in  good  health,  and  have  at  least  5  years 
ot  provable  experience  driving  tractor- 
trailer  combinations;  and  {3J  meet  all 
other  application  requirements  with 
regard  to  driving  history  established  by 
the  NYSTA.  Qualified  drivers  receive  a 
Tandeni  Trailer  Driver's  Permit  for 
Tandem  Vehicle  Operation  which  is 
valid  only  for  the  operation  of  the 
certified  equipment  owned  bv  the 
company  to  which  the  permit  is  i.ssued. 
For  operation  on  highways  under  the 
jurisdiction  of  the  New  York  State  EKDT. 
cities  not  wholly  included  in  one 
county,  the  full  length  of  I-t;4  and  that 
portion  of  1-287  from  Thruway  exit  8  to 
1-95,  the  driver  must  have  a  commercial 
driver's  license  with  the  appropriate 
endorsement. 

VEHICLE:  All  vehicles  must  meet  the 
requirements  of  applicable  Federal  and 
State  statutes,  rules,  and  regulations. 
Vehicles  operating  on  highvvavs  und.jr 
t!ie  jurisdiction  of  the  NYST.A,  except 
for  the  full  length  of  1-84  and  that 
portion  of  1-287  from  Thruway  exit  8  to 
1-95,  must  also  meet  the  following 
additional  requirements.  Ti-.e  tractor 
nninifacturer  and  the  permittee  shall 
certify  to  the  NYSTA  prior  to  the 
iipproval  of  the  tractor  that  it  is  capabl-? 
of  hauling  tJie  maximum  permissible 
gross  load  at  a  speed  of  not  less  than  20 
miles  per  hour  on  al!  purtioiis  of  the 
thruway  system. 

The  brakes  on  any  vehicle,  dolly 
converter,  or  combination  of  v  ehides 
shall  comply  with  49  CFR  part  393  and. 
in  addition,  any  vehicle  or  dclly 
converter  shall  meet  the  provisions  of 
the  New  York  State  Traffi<:  Law. 

Tandem  trailer  operatiojis  shall  be 
equipped,  at  a  minimum,  with 
emergency  equipment  as  required  by  49 
CFR  part  .393,  subpart  H.  as  amended, 
tire  chains  from  October  15  to  May  1  of 
each  year,  a  fire  extinguisher  with  an 
.-iggrpgntK  rating  of  20BC,  and  each 


trailer  with  specific  lamps  mui 
reflectors. 

Ail  tractors  certified  by  th-;  NYSTA 
for  use  with  tandem  trailers  will  be 
assigned  an  identification  numbt;rby 
the  NYSTA  which  must  be  placed  on 
the  vehicle.  The  number  must  be  at  h.Mst 
3  inches  in  height  and  visible  to  a 
person  standing  at  ground  level 
opposite  the  driver's  position  in  t'le  c,jt». 

Axle  Type.  Tractors  to  be  used  for 
hauling  110,009  pounds  or  mo.-^  sfi.di 
be  equipped  with  tandem  rear  nxles. 
both  with  driving  power.  Tractors  to  he 
used  for  hauling  110.000  pounds  or  less 
may  have  a  single  drive  axle.  T^=!dem 
combinations  using  .single  v.l.vci  tires 
commouly  referred  to  as  'Sup  r 
Singles"  are  required  to  use  triple-axle 
tractors,  dual-axle  trailers,  and  dual-axle 
dollies. 

Dollies.  Every  converter  dolly 
certified  on  and  after  fune  1,  1968.  used 
to  convert  a  .semitrailer  to  a  full  trailer 
may  have  either  single  or  tandem  axles 
at  the  option  of  the  permittee.  Single- 
axle  dollies  may  not  utilize  low  profile 
tires.  Combination  vehicles  with  a  gross 
weight  in  excess  of  138,400  pounds 
nnist  have  a  l;;ndem-axle  dolly  to  nu-^t 
the  nine-axle  requirement.  If  the 
distance  between  two  semitraile.-s  is  10 
feet  or  more,  the  dolly  .shall  be  equipped 
with  a  device  or  the  trailers  connected 
along  the  sides  with  suitable  miterial  to 
indicate  they  are  in  effect  one  unit.  The 
devices  or  connection  shall  be  apf;-oved 
by  the  NY.STA  prior  to  u,se  on  a  tandeni 
trailer  combination.  Th.e  NYSTA 
tandem-trailer  provisions  require  that 
converter  doilies  shall  be  coupled  wi.h 
one  or  more  .safety  chains  or  cables  to 
the  frame  or  an  extension  bf  the  lr.5me 
of  the  motor  vehicle  by  which  it  is 
towed.  Each  dolly  converter  must  aho 
be  equipped  with  mud  flaps.  Tandem 
combinations  using  a  sliding  hlth  wh';el 
c'ttached  to  the  lead  trailer,  known  as  ,i 
B-Train"  combinoti-on.  will  require  .\ 
separate  Thruway  E;v^^ineer  Service 
approval  prior  to  the  initial  tandem  run. 
Spe<;ial  provisions  regarding  B-Trains 
ui!l  be  reviewed  at  the  time  of  the 
application  or  request  for  use  on  ths 
Thruway. 

PERMIT:  For  operation  o:i  highways 
under  the  jurisdiction  of  the  New  York 
State  DOT,  cities  not  wholly  included  in 
one  county,  or  the  following  highway 
sections  under  NYSTA  jurisdiction;  the 
full  length  of  I-«4  and  that  portion  of  I- 
287  from  Tfiruway  exit  8  to  1-95.  a 
permit  to  exceed  the  weight  limits  -.et 
forth  in  section  385(15)  of  the  New  York 
State  Vehicle  and  Traffic  I  jw  must  be 
obtained  from  the  State  IX)T,  city 
involved,  or  the  NYSTA.  A  fee  is 
chaoifd  for  the  permit. 
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For  operation  on  high%va  ^ 
jurisdit.lion  of  the  NYSTA. 
the  full  length  of  I-«4  and 
of  1-287  from  Thruway  exi 
lompanies  must  file  an  apf 
a  Tandem  Trailer  Permit  w 
NYSTA.  Permits  are  issuec 
companies  upon  meeting 
inchidi.Tg  insurance,  for  ta 
combinations  over  65  feet  i 
permit  fee  is  charged;  howi? 
Thruway  tolls  are  charged 
of  the  Thruway,  and  the  eq 
must  be  certified  by  the 
annually.  The  annual  re-r 
equipn.  -lit  is  handled  by: 
State  Thrjway  Authority, 
Traffic  Safety  Services,  P.O 
Albany.  New  Yorlc  12201-01 
Transportation  of  hazarch  u 
is  subject  to  special  restrict 
CFR  part  397  of  the  Federal 
Carrier  Safety  Regulations. 
ACCESS:  For  tandem  trai 
combinations  with  either  trj 
tlian  28.5  feet  long  but  not 
feet  long,  the  following 
available  to  authorized 
I-H7  (New  York  Thruway) 

provided  at  Thruway  E. 

from  a  point  1,500  fe«t 

Thmwav  on  US  9VV. 
t-90  (.NYSTA-Berkshire  Secji 

provided  at: 

(1)  Thruway  Exit  E-1  to 
point  0.8  mile  north  of 
most  access  ramp  on  IJJ 

(2)  Thruway  Exit  B-3  wi 
foot  radius  of  the  Thru 
NY  22. 

1-90  (New  York  Thnnvay)  i 
provided  at: 

(1)  Thruway  Exit  28  withi 
of  1.500  feet  of  the  toll 
Fultonville,  New  York 

(2)  Tf.Tu.vay  Exit  .12  to  or 
0.6  mile  north  of  the  Th 
NY  233. 

(3)  Thnjway  Fxif  44  to  or  i 
O.H  m;!o  from  theThniw 
NY  332  and  Collf!*  Roa 

(4)  Thnnvay  Exit  52  to  or 
(;i)  A  point  17  miles  ivc>st 

o!  the  Thr<nviiv  via  WdN 
and  MY  2^0  (Hcrlem  Ru 
(bj  A  poim  0.85  mile  east 
cf  thd  Thfu'.va/  via  Wsli 
and  a  roadw:iy  purchase 
Town  of  G^c■ck»o^vago  fr 
S'-rrcnfo  Ch.-  e«;R,  Inc. 

(5)  Thnjway  ti.<it  ^4  to  or 
aoprcximaiHy  2.5  uiil-js 
nor'b  of  the  Thruw.iy  vi; 
':t)n.aM.JNY277. 

(fi)  Thnnvay  Exi!  56  to  or 
apprnxim.ntelv  2  miles  w 
south  of  the  Thruway  via 
and  Old  Mile  Strip  Road 
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1-190  (NYSTA— Niagara  Section)  access 
provided  at: 

(1)  Thruway  Exit  Nl  to  or  from: 

(a)  A  point  0.8  mile  we.st  of  the 
Thruway  exit  along  Dingens  Street. 

(b)  A  point  0.45  mile  from  the 
Thruway  exit  via  Dingens  Street 
and  James  E.  Casey  Drive. 

(2)  Thruway  Exit  N5  to  or  from  a 
point  approximately  1.0  miles  south 
of  the  Thruway  via  Louisiana  Street 
and  South  Street. 

(3)  Thruway  Exit  Nl5  to  or  from  a 
point  0.5  mile  southeast  of  the 
Thruway  via  NY  325  (Sheridan 
Drive)  and  Kenmore  Avenue. 

(4)  Thruway  Exit  Nl7  to  or  from: 

(a)  A  point  1.5  miles  north  of  the 
Thruway  on  NY  266  (River  Road). 

(b)  A  point  approximately  0.4  mile 
south  of  the  Thruway  on  NY  266 
(River  Road). 

Tandem  trailer  combinations  in 
which  neither  trailing  unit  exceeds 
28.5  feet  in  length  are  restricted  to 
the  Designated  Qualifying  and 
Access  Highway  System. 
ROUTES:  For  tandem  trailer 
combinations  with  either  trailer  more 
than  28.5  feet  long,  but  not  more  than 
48  feet  long,  the  following  routes  are 
available: 


1-87  (New 
Yorit 
Ttiruway). 

^-S0  (New 
Yort« 
Thruway) 

1-90  (New 
York 
Ttwuway 
Ber*;shire 
Section). 

1-190  (tJew 
York 
Thrjv/ay 
Ntaga'a 
Section). 

NY912M' 
(Berkshire 
Crnriection 
c!  ii->Q  'Jew 
York 
Thruway). 


From 


Bfonx/Wesf- 

chester 

County 

Une. 
Pennsylvania. 


Thruway  E<it 
B-1. 


Thruway  Exit 


To 


53. 


Thruway  Exit 
2^A. 


Thruway  Exit 
24. 


Thruway  Exit 
24. 

Massachu- 
setts. 


ir.n  Border 
with  Can- 
ada. 


Thru//av  Exit 
B  1 


Tondeni  tr.iiler  iximbinatlons  in 
which  neither  trailing  unit  tx.-.eeds  2«.5 
fc.'il  in  lo.igth  may  op«!rate  ou  nli  N,\ 
Hiyhwjys. 

I.EGALCrTATIONS: 

Public  y\ufhorities  Law— Title  9.  se<;. 

350,  et.  seq.  (seclion  361  is  most 

n?Ievanf) 
Nf  w  York  State  Thruway  Authority 

Rules  &  Regulations,  sections  lOO.G. 

100.8,  and  103.13 


New  York  State  Vehicle  &  Traffic  Law, 
sections  385  and  1630 

STATE:  NORTH  DAKOTA 

COMBINATION:  Truck  tractor  and  2 
trailing  units— LCV 

LENGTH  OF  THE  CARGO-CJ^RRYINC 
UNITS:  103  feet 

MAXIMUM  ALLOWABLE  GROSS 
WEIGHT:  105,500  pounds 

OPERATIONAL  CONDITIONS: 

WEIGHT:  The  Gross  Vehicle  Weight 
(GVW)  of  any  vehicle  or  combination  of 
vehicles  is  determined  by  the  Federal 
Bridge  Formula,  including  the  exception 
for  two  sets  of  tandems  spaced  36  feet 
apart. 

No  single  axle  shall  carry  a  gross 
weight  in  excess  of  20,000  pounds. 
Axles  spaced  40  inches  or  less  apart  are 
considered  one  axle.  Axles  spaced  8  feel 
or  more  apart  are  considered  as 
individual  axles.  The  gross  weight  of 
two  individual  axles  may  be  restricted 
by  the  weight  formula.  Spacing  between 
axles  shall  be  measured  from  axle  center 
to  axle  center. 

Axlf>s  spaced  over  40  inches  but  less 
than  8  feet  apart  shall  net  carry  a  gross 
weight  in  excess  of  17,000  pounds  per 
axle.  The  gross  weight  of  three  or  more 
axles  in  a  grouping  is  determined  by  IImj 
measurement  between  the  extreme  axle 
centers.  During  the  spring  breakup 
season  or  on  otherwise  posted 
highways,  redui:tions  in  the  above  axle 
weights  may  be  specified. 

The  weight  in  pounds  on  any  one 
whenl  shall  not  exceed  one-half  the 
allow."hle  axle  weight.  Dual  tires  are 
con.sidered  one  wheel. 

The  weight  per  inch  of  tiie  width 
shall  not  exceed  550  pounds.  The  width 
of  tire  shell  be  the  manufacturtjrs  rriling. 

DHIVEH:  The  driver  must  have  a 

•  omniercial  driver's  licen.se  v-ith  the 
approprid'.e  endorsement. 

VEHlClJi:  The  cargo  length  of  a  X.vn 
trailing  linit  corr.'oination  i7i?>y  net 
e.\r;.->ed  100  feet  (when  the  power  unit  is 
a  true  k  tra«;U)i)  or  103  ftot  i when  the 
powt  r  uiiit  ii  a  truck)  when  travFlin^  on 
the  NN  or  l-.^uil  highwavs  drjigisiled  bv 
local  aiilhoritics. 

All  bitches  must  be  uf  a  load-lMJaring 

•  .np.T^ity  inipahle  of  b<iar..ig  the  weight 
of  thi>  to-.\t:d  vc^hicles.  The  towing 
vehicle  must  have  a  hitth  conimo.ily 
described  as  a  fifth  v;lieei  or  gocsor.eck 
design,  or  one  that  is  attaiJied  to  the 
fra.TR. 

The  hitch  on  the  rear  of  the  vehicle 
( onnerjted  to  the  towing  vehicle  must  be 
attached  to  the  frame  of  the  towed 
vehicle.  All  hitches,  other  than  a  fitth 
wheel  orgoo.seneck,  must  be  of  a  ball 


and  socket  type  with  a  locking  device  or 
a  pintle  hook. 

The  drawn  vehicles  shall  he  equipped 
with  brakes  and  safety  chains  adequate 
to  control  the  movement  of,  and  to  stop 
and  hold,  such  vehicles.  When  the 
drawn  vehicle  is  of  a  fifth  wheel  or 
gooseneck  design,  safety  chains  are  not 
required. 

In  any  truck  or  truck  tractor  and  two 
trailer  combination,  the  lighter  trailer 
must  always  be  operated  as  the  rear 
trailer,  except  when  the  gross  weight 
differential  with  the  other  trailer  does 
not  exceed  5,000  pounds. 

The  power  unit  shall  have  adequate 
power  and  traction  to  maintain  a 
minimum  speed  of  15  miles  per  hour  on 
all  grades. 

PERMIT:  No  permits  are  required  for 
GVW  of  80,000  pounds  or  less.  Single- 
trip  permits  are  required  for  GVW 
exceeding  80,000  pounds.  Weather 
restrictions  (37-06-04-06,  NDAC), 
weight  distribution  on  trailers  (37-06- 
04,  NDAC),  and  signing  requirements 
(37-06-04-05,  NDAC)  are  applicable. 

Movements  of  LCVs  are  prohibited 
when: 

1.  Road  surfaces,  due  to  ice,  snow, 
slush,  or  frost  present  a  slippery 
condition  which  may  be  hazardous  to 
the  operation  of  the  unit  or  to  other 
highway  users; 

2.  Wind  or  other  conditions  may 
cause  the  unit  or  any  part  thereof  to 
swerve,  whip,  sway!  or  fail  to  follow 
substantially  in  the  path  of  the  towing 
vehicle;  or 

3.  Visibility  is  reduced  due  to  snow, 
ice,  sleet,  fog,  mist,  rain,  dust,  or  smoke. 

The  North  Dakota  Highway  Patrol 
may  restrict  or  prohibit  operations 
during  periods  when  in  its  judgment 
trafiic,  weather,  or  other  safety 
coiidiiions  make  travel  unsafe. 

The  last  trailer  in  any  combination 
must  have  a  "LONG  LOAD"  sign 
mounted  on  the  rear.  It  must  be  a 
minimum  of  12  inches  in  height  and  60 
inches  in  length.  The  lettering  must  be 
8  inches  in  height  with  1-inch  brush 
strokes.  The  letters  must  be  black  on  a 
yellow  background. 

Legal  width— 6  feet  6  inches  on  all 
highways. 
Legal  height— 13  feet  6  inches. 
ACCESS:  Access  for  vehicles  with 
cargo-carrying  length  of  68  feet  or  more 
is  10  miles  off  the  NN.  Vehicles  with  a 
cargo-carrying  length  less  than  68  feet 
may  travel  on  all  highways  in  North 
Dakota. 
ROUTES:  All  NN  routes. 
LEGAL  CITATIONS:  North  Dakota 
Century  Code,  section  38-12-04;  North 
Dakota  Administrative  Code,  article  37- 
00. 


ST  A  TE:  NORTH  DAKOTA 

COMBINATION:  Truck  tractor  and  3 
trailing  units— LCV 

LENGTH  OF  THE  CARGO-CARRYING 
UNITS:  100  feet 

MAXIMUM  ALLOWABLE  GROSS 
WEIGHT:  105,500  pounds 

OPERATIONAL  CONDITIONS: 

WEIGHT,  DRIVER.  PERMIT,  and 
ACCESS:  Same  as  the  ND-TT2 
combination. 

VEHICLE:  Same  as  the  ND-TT2 
combination,  and  in  addition,  in  any 
combination  with  three  trailing  units 
the  lightest  failer  must  always  be 
operated  as  the  rear  trailer.  For  the  first 
two  trailing  units  the  lighter  trailer  must 
always  be  second  except  when  the  gross 
weight  differential  with  the  other  trailer 
does  not  exceed  5,000  pounds. 

ROUTES:  Same  as  the  NI>-TT2 
combination. 

LEGAL  CITATIONS:  Same  as  the  ND- 
TT2  combination. 

ST  A  TE:  NORTH  DAKOTA 

COMBINATION:  Truck-trailer,  and 
Truck-trailer-trailer 

LENGTH  OF  THE  CARGO-CARRYING 
UNITS:  103  feet 

OPERATIONAL  CONDITIONS: 

WEIGHT:  This  combination  must 
operate  in  compliance  with  State  laws 
and  regulations.  Because  it  is  not  an 
LCV.  it  is  not  subject  to  the  ISTEA 
freeze  as  it  applies  to  maximum  weight 

DRIVER.  VEHICLE.  PERMIT,  and 
ACCESS:  Same  as  the  ND-TT2 
combination. 

ROUTES:  Same  as  the  ND-TT2 
combination. 

LEGAL  CITATIONS:  Same  as  the  ND- 
TT2  combination. 


STATE:  OHIO 

COMBINATION:  Truck  tractor  and  2 
trailing  units— LCV 

LENGTH  OF  THE  CARGO-CARRYING 
UNITS:  102  feet 

MAXIMUM  ALLOWABLE  GROSS 
WEIGHT:  127.400  pounds 

OPERATIONAL  CONDITIONS:  Long 
double  combination  vehicles  are  only 
allowed  on  that  portion  of  Ohio's 
Interstate  System  which  is  under  the 
jurisdiction  of  the  Ohio  Turnpike 
Commission  (OTC).  These  same 
vehicles  are  not  allowed  on  any  portion 
of  the  Interstate  System  under  "the 
jurisdiction  of  the  Ohio  DOT. 

WEIGHT:  The  OTC  has  established 
the  following  provisions  for  operation: 


Maximum  Weight:  Single  axle  = 
21,000  pounds;  tandem  axle  spaced  4 
feet  or  less  apart  =  24,000  pounds; 
tandem  axle  spaced  more  than  4  feet  but 
less  than  8  feet  apart  =  34,000  pounds; 
gross  weight  for  doubles  90  feet  or  less 
in  length  =  90,000  pounds;  gross  weight 
for  doubles  over  90  feet  but  less  than 
112  feet  in  length  =  127,400  pounds. 

DRIVER:  The  driver  must  have  a 
commercial  driver's  license  with  the 
appropriate  endorsement,  be  over  26 
years  of  age.  in  good  health,  and  shall 
have  not  less  than  5  years  of  experience 
driving  tractor-trailer  or  tractor-short 
double  trailer  motor  vehicles.  Such 
driving  experience  shall  include 
experience  throughout  the  four  seasons. 
Drivers  must  comply  with  the 
applicable  current  requirements  of  the 
Federal  Motor  Carrier  Safety 
Regulations,  Federal  Hazardous 
Materials  Regulations,  and  the 
Economic  and  Safety  regulations  of  the 
Ohio  Public  Utility  Commission. 

VEHICLE:  Vehicles  being  operated 
under  permit  at  night  must  be  equipped 
with  all  lights  and  reflectors  required  by 
the  Ohio  Public  Utilities  Commission 
and  the  Federal  Motor  Carrier  Safety 
Regulations,  except  that  the  trailer  shall 
be  equipped  with  two  red  tail  lights  and 
two  red  or  amber  stop  lights  mounted 
with  one  set  on  each  side.  Trailer  and 
semitrailer  length  for  doubles  cannot 
exceed  48  feet,  and  mixed  trailer  length 
combinations  are  not  allowed  for 
combination  vehicles  over  90  feet  in 
,  length.  Combined  cargo-carr>ing  length, 
including  the  trailer  hitch,  cannot  be 
less  than  80  feet  or  more  than  102  feet. 
The  number  of  axles  on  a  double  shall 
be  a  minimum  of  five  and  a  maximum 
of  nine.  A  tractor  used  in  the  operation 
ofa  double  shall  be  capable  of  hauling 
the  maximum  weight  at  a  speed  of  not 
less  than  40  miles  per  hour  on  all 
portions  of  the  Turnpike. 

PERMIT:  A  special  permit  is  required 
if  the  vehicle  is  over  102  inches  wide, 
14  feet  high,  or  65  feet  in  length 
including  overhang.  Tractor-semitrailer- 
semitrailer  combinations  require  a 
permit  if  over  75  feet  in  length, 
excluding  an  allowed  3-foot  front 
overhang  and  a  4-foot  rear  overhang.  For 
vehicles  over  120  inches  wide.  14  feet 
high,  or  80  feet  long  or  if  any  unit  of  the 
combination  vehicle  is  over  60  feet  in 
length,  travel  is  restricted  to  daylight 
hours  Monday  through  noon  Saturday, 
except  holidays  and  the  day  before  and 
after  holidays.  Operators  are  restricted 
to  daylight  driving  if  the  load  overhang 
is  more  than  4  feet.  A  "Long  Double 
Trailer  Permit"  issued  by  the  OTC  is 
required  for  operation  of  doubles  in 
excess  of  90  feet  in  length.  Towing  units 
and  coupling  devices  shall  have 
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sufficient  structural  strengi 
safe  operation.  Vehicle.s  a 
devices  shall  be  so  designi 
constructed,  and  installed 
to  ensure  that  any  towed  v 
traveling  on  a  level,  smoot 
surface  will  follow  in  the  j 
towing  vehicle  without  shi 
swerving  more  than  3  inch 
side  of  the  path  of  the  towi 
when  the  latter  is  moving  i 
line.  Vehicle  coupling  devi 
brakes  shall  meet  the  requi 
the  Ohio  Public  Utilities 
and  Federal  .Motor  Carrier 
Regulations.  The  distance  I 
roarmo-it  axle  of  a  semitrai 
front  axie  of  the  next  semi 
coupled  double  unit  shall  i 
feet  6  inches.  In  no  event  s 
distance  between  the  semit 
coupled  in  a  double  exceec 
Double  and  triple  trailer  c 
must  be  equipped  with  ad 
properly  maintained 
mud  flaps  on  all  axles 
"steering  axle.  In  the  event 
weights  of  the  trailers  vary 
20  percent,  they  shall  be 
according  to  their  gross  we 
heavier  trailer  forward.  A  n 
distance  of  500  feet  shall  be 
between  double  units  and' 
except  when  overtaking  an< 
another  vehicle.  A  double  s 
in  the  right-hand,  outside  1; 
when  passing  or  when 
work-zone  conditions  exist 
the  opinion  of  the  OTC,  the 
conditions  are  such  that  op^ 
double  is  inadvisable,  th« 
notify  the  permittee  that  tra^' 
prohibited  for  a  certain  _ 

Class  A  and  B  explosives 
poisons:  and  Class  1,  2,  and 
radioactive  material  cannot 
tran.->portfcd  in  double  trade 
cornbinations.  Other  hazard  d 
materials  may  be  transporte  1 
trailer  of  a  double.  The  haz; 
materials  should  be  placed 
frailer  unless  doing  so  will 
second  trailer  weighing  m 
first  trailer. 

ACCESS:  Tandem  trailer 
not  leave  the  Turnpike  riph 
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as 

in  one 
dous 

the  front 
?sult  in  the 

than  the 


n 


o;  ? 


nits  shall 
of- way  and 


shall  be  assembled  and  disassembled 
only  in  designated  areas  located  at  Exits 
4.  7,  10.  n,  13.  14.  and  16. 

Routes 


From 

To 

1-75  Ohio 

Turnpike  Exit 

Pennsylvania. 

Tumoike. 

15. 

1-80  Ohio 

Turnpike  Exit 

Turnpike  Exit 

Turnpike. 

8A. 

15. 

1-80/90  Ohio 

Indiana  

Turnpike  Exit 

Turnpike. 

8A. 

LEGAL  CITATIONS:  Statutory 
authority,  as  (.ontained  in  Chapter  5537 
of  the  Ohio  Revised  Code,  to  regulate 
the  dimensions  and  weights  of  vehicles 
using  the  Turnpike. 

STATE:  OHIO 

COMBINATION:  Truck  tractor  and  3 
trailing  units — LCV 

LENGTH  OF  THE  CARGO-CARRYING 
UNITS:  95  feet 

MAXIMUM  ALLOWABLE  GROSS 
WEIGHT:  115,000  pounds 

0FER.\T10NAL  CONDITIONS:  Same 
as  the  OH-TT2  combination,  except  as 
follows: 

WEIGHT:  Gross  weight  for  triples 
with  an  overall  length  greater  than  90 
feet  but  not  over  105  feet  in  length  = 
115.000  pounds. 

DRIVER:  The  driver  must  have  a 
commercial  driver's  license  with  the 
appropriate  endorsement,  be  over  26 
years  of  age,  in  good  health,  and  shall 
have  not  less  than  5  years  of  experience 
driving  doublq^  trailer  combination 
units.  Such  driving  experience  shall 
include  experience  throughout  the  four 
seasons.  Each  driver  must  havR  special 
training  on  triple  combinations  to  be 
provided  by  the  Permittee. 

VEHICLE:  Triple  trailer  combination 
vehicles  are  allowed  to  operate  on  the 
Turnpike  provided  the  combination 
vehicle  is  at  least  90  feet  long  but  less 
than  105  feet  long  and  each  trailer  is  not 
more  than  2P.5  feet  in  length.  The 
minimum  rairnber  of  axles  on  the  triple 
shall  be  seven  and  the  maximum  is 
nine. 

PERMIT:  A  triple  trailer  permit  to 
operate  on  the  Turnpike  is  required  for 


triple  trailer  combinations  in  excess  (>i 
90  fc'jt  in  length.  There  is  £>n  annii-Tl  he 
for  the  permit.  Class  A  and  B  explosives: 
Class  A  poisons;  and  Class  1.  2.  and  3 
radioactive  material  cannot  be 
transported  in  triple  trailer 
combinations.  Other  hazardous 
materials  may  be  transported  in  two 
trailers  of  a  triple.  The  hazardous 
materials  should  be  placed  in  the  front 
two  trailers  unless  doing  so  v.iii  result 
in  the  third  trailer  weighing  more  than 
either  one  of  the  lead  trailers. 

ACCESS:  With  two  exceptions,  triple 
trailer  units  shall  not  leave  the  Turnpike 
right-of-way  and  shall  be  assembled  and 
disassembled  only  in  designated  are&s 
located  at  Exits  4,  7.  10,  11.  13,  14.  and 
lb.  The  first  exception  is  that  triple 
trailer  combinations  are  allowed  on 
.State  Route  21  from  1-80  Exit  11  (Ohio 
Turnpike)  to  a  terminal  located 
approximately  500  feet  to  the  north  in 
the  town  of  Richfield.  The  second 
exception  is  for  a  segment  of  State  Route 
7  from  Ohio  Turnpike  Exit  16  to  1  mile 
south. 

Routes 


From 

To 

1-76  Ohio 

Turnpike  Exit 

Perms  y^xania. 

Turnpike. 

15. 

t-80  Ohio 

Turnpike  Exit 

Turnpike  Exit 

Turnpike. 

8,A. 

15. 

1-80/90  Ohio 

Indiana  

Turrptke  E-xit 

Turnpike. 

8A. 

OH-7  

Turnpike  Exit 

Exlendtpg  i 

15. 

n-iife  sciitfi. 

LEGAL  CITATIONS:  Same  as  the  OH- 
TT2  combination. 

STATE:  OKLAHOMA 

COMBINATION:  Truck  tractor  and  2 

trailing  units — LCV 

LENGTH  OF  THE  CARGO-CARKVfNG 

UNITS:  110  feet 

MAXIMUM  ALLOWABLE  GROSS 

WEIGHT:  90,000  pounds 

OFER^ATIONAL  CONDITIONS: 

WEIGHT:  Single  axle  =  20.000 
pounds;  tandem  axle  =  34.000  pound': 
gross  vehicle  weight  =  90.000  pounds. 
The  total  weight  on  any  group  of  two  or 
more  consecutive  axlt-s  shall  not  exceed 
the  amounts  showii  in  Table  1. 


Table  1.— Oklahoma  Allowable  Axle  Group  Weight 


Axle  Spacing  (ft) 


Maximum  load  (ibs)  by  axle  crcup 


2  Axles     3  Axles     4  Axles 


34  000 
34,000 
34,000 
34  .COO 
34,000 
39,0C0 
4G.C00 


42,000 
42,500 

43.500 


5  Axles  I  £  A«!es 
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11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22  . 

23 

24  . 

25  . 

26  . 

27  . 

28  . 

29  . 

30  . 

31  . 

32  . 

33  . 

34  . 

35  . 

36  . 

37  . 
38. 

39  . 

40  . 

41  . 

42  . 

43  . 

44  . 

45  .. 

46  .. 

47  .. 

48  .. 

49  .. 

50  .. 

51  .. 

52  .. 

53  .. 

54  .. 

55  .. 

56  .. 

57  .. 

58  .. 

59  .. 

60  .. 


Table  1.— Oklahoma  Allowable  Axle  Group  Weight— Continued 


Axle  Spacing  (ft) 


Maximum  load  (lbs)  by  axle  group 


2  Axles     3  Axles    4  Axles 


44.000 
45.000 
45.500 
46.500 
47.000 
48.000 
48.500 
49.500 
50.000 
51.000 
51.500 
52.500 
53.000 
54,000 
54.500 
56.000 
57.500 
59.000 
60.500 
62.000 
63.500 
64.000 


50.000 

50.500 

51.500 

52.000 

52.500 

53.500 

54,000 

54.500 

55,500 

56.000 

56.500 

57.500 

58.000 

58,500 

59,500 

60.000 

60,500 

61.500 

62,000 

63,500 

64.000 

64.500 

65.000 

66,000 

68.000 

68,000 

69.000 

70,000 

71,000 

72,000 

73.000 

73.280 

73.280 

73.280 

73,280 

73,500 

74,000 

74.500 

75.500 

76.000 

76.500 

77.500 

78,000 

78.500 

79.500 

80,000 


5  Axles 


58,000 

58,500 

59,000 

60,000 

60,500 

61,000 

61.500 

62.500 

63,000 

63.500 

64,000 

65,000 

65.500 

66.000 

66,500 

67.000 

68.000 

68.500 

69.000 

70.000 

70,500 

71.000 

72,000 

72,500 

73,000 

73,500 

74,000 

75.000 

75,500 

76,000 

76.500 

77.500 

78.000 

78.500 

79,000 

80,000 

80,500 

81.000 

81.500 

82.500 

83,000 

83.500 

84.000 

85.000 

85.500 


6  Axles 


66.000 

66.500 

67,000 

68,000 

68,500 

69.000 

69,500 

70,000 

71.000 

71.500 

72.000 

72,500 

73,500 

74,000 

74.500 

75,000 

75.500 

76.000 

77,000 

77,500 

78,000 

78,500 

79,000 

80.000 

80.500 

81.000 

81,500 

82,000 

82,000 

83.500 

84,000 

84.500 

85.000 

86.000 

86,500 

87,000 

87,500 

88,000 

89,000 

89,500 

90,000 


DEFVER:  All  drivers  must  have  a 
commercial  driver's  license  with  the 
appropriate  endorsement  and  must  meet 
the  requirements  of  the  Federal  Motor 
Carrier  Safety  Regulations  (49  CFR  parts 
390-397).  State  requirements  more 
stringent  and  not  in  conflict  with 
Federal  requirements  take  precedence. 

VEHICLE:  All  vehicles  must  meet  the 
requirements  of  applicable  Federal  and 
State  statutes,  rules,  and  regulations. 
Vehicle  and  load  shall  not  exceed  102 
inches  in  width  on  the  Interstate  System 
and  four-lane  divided  highways. 
Ma.ximum  semitrailer  length  is  59.5  feet. 


Multiple  trailer  combinations  must  be 
stable  at  all  times  during  braking  and 
normal  operation.  A  multiple  trailer 
combination  when  traveling  on  a  level, 
smooth  paved  surface  must  follow  in 
the  path  of  the  towing  vehicle  without 
shifting  or  swerving  more  than  3  inches 
to  either  side  when  the  towing  vehicle 
is  moving  in  a  straight  line.  Heavier 
trailers  are  to  be  placed  to  the  front  in 
multiple  trailer  combinations. 

PERMIT:  An  annual  special 
authorization  permit  is  required  for 
tandem  trailer  vehicles  operating  on  the 
Interstate  System  having  a  gross  weight 


of  m.ore  than  80.000  pounds.  A  fee  is 
charged  for  the  special  authorization 
permit. 

ACCESS:  Access  is  allowed  from 
legally  available  routes  (listed  below)  to 
service  facilities  and  terminals  within  a 
5-mile  radius. 


From 

To 

1-10  Bus  

US  60  ... 

MO  Exit  119 

1-35  Exit  214 

US  69 
Muskogee. 

US  81  El 
Reno. 

US  177 

US  62  

Ponca  City. 
OK  80  Ft. 
Gibson. 
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US  62 
US  64 
US  64 
US  70 

US  77 
US  81  . 
US  169 
US  270 
US  412 
US  412 
OK  3  ... 

OK  7  ... 
OK  7  ... 
OK  7  ... 

OK  9  ... 
OK  11  .. 
OK  33  .. 
OK  51  .. 
OK  165 


From 


M4  Exit  39A 

Lawton. 
(-35  Exit  186 

Perry. 
1-40  Exit  325 

Roland. 
OK  76  Wilson 


1-35  Exit  141 
Edmond. 

OK  51 
Hennessey. 

OK  51  Tulsa 

OK  9  Tecum- 

seh. 
OK  58 

Ringwood- 
US69 

Chouteau. 
1-44  Exit  123 


1-44  Exits 
36A-B. 
1-35  Exit  55 

South  inter- 
section US 
81  DuTKan. 

1-35  Exit 
108A. 

1-35  Exit  222 

US  77  Guth- 

ne. 
1-35  Exit  174 

US  64/Bus. 
US  64 
Muskogee. 


To 


ROUTES:  Doubles  with  2? 
trailers  may  use  any  route  o 
Doubles  which  include  a  ^ 
59.5-foof  semitrailer  or  trai 
limited  to  Interstate  and  foui 
divided  highways  as  shown 


-foot 
the  NN. 
grafrid  fathered 
Iqr  are 
lane 
jelow: 


1-35  .. 
MO  .. 
M4  .. 
t-235 


1-240  . 

1-244  . 
1-444  . 
US  64 
US  69 


From 


Texas  

Texas  

Texas  

Entire  length 
in  Okla- 
homa City. 

Entire  length 
in  Okla- 
homa City. 

Entire  length 
in  Tulsa.. 

Entire  length 
in  Tulsa.. 

Cimarron 
Turnpike. 

Texas  


OK  115 

Cache. 
US  77  Perry. 

Arkansas. 

1-35  Exits 

31A-BArd- 

more. 
3.5  mi.  W  of 

1-35. 
11.5  mi.  Nof 

US  412. 
OK  20  Col- 

linsville. 
1-40  Exit  181. 

1-35  Exits 

194A-B. 

OK  412  B. 

Oklahoma/ 
Canadian 
County 
Line. 

OK  65  Pump- 
kin Center. 

US  177  Sul- 
phur. 

7  5  mt.  E  of 
US  81. 

US  77  Nor- 
man. 

US  177 
Blackwell. 

1-35  Exit  157 
Guthrie. 

US  177  Still- 
water. 

Muskogee 
Tpk. 


To 


Kansas. 

i^rkansas. 

Missouri. 


-244/Tulsa. 


(Will 
Rogers 
Tpk.)  Exit 
282. 


US  75  

US  75  

US  81  

US  270  

US  271   

US  412  

OK  3A  

OK  1 1  Tulsa 
OK  51  

OK  165 


From 


Cimarron  Tpk 
Cimarron 

Tpk.  Conn. 
Indian  Nation 

Turnpike. 

Muskogee 
Tpk. 

Muskogee 
Tpk. 


1^0  Exits 

240A-B 

Henryefta. 
1-44  Exits 

6A-B  Tulsa. 
1-44  (Bailey 

Tpk.)  Exit 

80. 
Indian  Nation 

Tpk.  Exit  4. 
Texas  

1-44  Exit  241 
Catoosa. 

OK  3  Okla- 
homa City. 

US  75  Tulsa  . 

1-44  Exit  231 
Tulsa. 

Connecting 
two  sec- 
tions of  the 
Muskogee 
Turnpike  at 
Muskogee. 

1-35  Exit  194 

US  177  Still- 
water. 

US  70/271 
Hugo. 

OK  51  Bro- 
ken Arrow. 

OK  165 
Muskogee. 


To 


1-244  Exit  2 
Tulsa. 

Dewey. 

South  Inter- 
section OK 
7  Duncan. 

US  69 
McAlester. 

Indian  Nation 
Tpk.  Hugo- 

US69. 

1-44  Exit 
125B  Okla- 
homa City. 

1-244  Exit 
12B. 

Muskogee 
Tpk.  Bro- 
ken Arrow. 


US  64. 
Cimarron 

Tpk. 
1^0  Exits 

240A-B 

Henryetta. 
US  62/OK 

165 

Muskogee. 
1-40  Exit  286 

Webber's 

Falls. 


LEGAL  CITATIONS: 

Title  47  1981  O.S.  14-101 

Title  47  1990  O.S.  14-103.  -109.  and 

-116 
DPS  Size  and  Weight  Permit  Manual 

595:30. 

STATE:  OKLAHOMA 

COMBINATION:  Truck  tractor  and  3 
trailing  units— LCV 

LENGTH  OF  THE  CARGO-CARRYING 
UNITS:  95  feet 

MAXIMUM  ALLOWABLE  GROSS 
WEIGHT:  90,000  pounds 

OPERATIONAL  CONDITIONS: 

WEIGHT  and  ACCESS:  Same  as  the 
0K-TT2  combination. 

DRIVEB:  Same  as  the  0K-TT2 
combination  except  that  in  addition,  a 
driver  of  a  three  trailing  unit 
combination  must  have  had  at  least  2 
years  of  experience  driving  tractor- 
trailer  combinations. 

VEHICLE:  All  vehicles  must  meet  the 
requirements  of  applicable  Federal  and 
State  statutes,  rules,  and  regulations. 
Vehicle  and  load  shall  not  exceed  102 
inches  in  width  on  the  Interstate  System 


and  other  four-lane  divided  highways. 
Maximum  unit  length  of  triple  trailers  is 
29  feet.  Truck  tractors  pulling  triple 
trailers  must  have  sufficient  horsepower 
to  maintain  a  minimum  speed  of  40 
miles  per  hour  on  the  level  and  20  miles 
per  hour  on  grades  under  normal 
operation  conditions.  Heavy-duty  finh 
wheels,  pick-up  plates  equal  in  strength 
to  the  fifth  wheel,  solid  kingpins,  no- 
slack  hitch  connections,  mud  flaps  and 
splash  guards,  and  full-width  axles  are 
required  on  triple  trailer  combinations. 
All  braking  systems  must  comply  vvith 
State  and  Federal  requirements. 

Multiple  trailer  combinations  must  be 
stable  at  all  times  during  braking  and 
normal  operation.  A  multiple  trailer 
combination  when  traveling  on  a  level, 
smooth  paved  surface  must  follow  in 
the  path  of  the  towing  vehicle  without 
shifting  or  swerving  more  than  3  inches 
to  either  side  when  the  towing  vehicle 
is  moving  in  a  straight  line.  Heavier 
trailers  are  to  be  placed  to  the  front  in 
multiple  trailer  combinations. 

PERMIT:  An  annual  special 
authorization  permit  is  required  for 
triple  trailer  combination  vehicles 
operating  on  the  Interstate  System 
having  a  gross  weight  of  more  than 
80.000  pounds.  A  special  vehicle 
combination  permit  is  required  for  the 
operation  of  triple  trailers  on  the 
Interstate  System  and  on  other  four-lane 
divided  primary  highways.  The  permit 
holder  must  certify  that  the  driver  of  a 
triple  trailer  combination  is  qualified. 
Operators  of  triples  must  maintain  a 
500-foot  following  distance  and  must 
drive  in  the  right  lane  except  when 
passing  or  in  an  emergency. 

Speed  shall  be  reduced  and  extreme 
caution  exercised  when  operating 
triples  under  hazardous  conditions  such 
as  those  caused  by  snow,  wind,  ice, 
sleet,  fog,  mist,  rain,  dust,  or  smoke. 
When  conditions  become  sufficiently 
dangerous  as  determined  by  the 
company  or  driver,  operations  shall  be 
discontinued  and  shall  not  resume  until 
the  vehicle  can  be  safely  operated.  The 
State  may  restrict  or  prohibit  operations 
during  periods  when,  in  the  State's 
judgment,  traffic,  weather,  or  other 
safety  conditions  make  such  operations 
unsafe  or  inadvisable. 

Class  A  and  B  explosives;  Class  A 
poisons;  and  Class  1,  2,  and  3 
radioactive  material  or  any  other 
material  deemed  to  be  unduly 
hazardous  by  the  U.S.  DOT  cannot  be 
transported  in  triple  trailer 
combinations. 

Permit  movements  are  limited  to 
travel  from  one-half  hour  before  sunrise 
to  one-half  hour  after  sunset,  7  days  a 
week  except  on  specified  holidays, 
beginning  at  noon  the  day  preceding  the 


Federal  Register  /  Vol.  5U.  No.   112  /  Monday.  June  U.  i«n»4  /  Rules  and  Regulation.         .10441 


holiday.  Specified  holidays  are:  New 
Year's  Day.  Memorial  Day, 
Independence  Day,  Thanksgiving  Day, 
'^j'.d  Christmas  Day. 

A  fee  is  charged  for  both  the  sp«jial 
ruthofization  and  triple  trailw 
rombinaiion  pernuls. 

ROUTES:  Same  as  the  OK-TTi 
«.ombination. 

L&.G/\L  CITATIONS: 

Title  47  1981  OS.  14-101 

n-'e  47  1990  O.S.  14-109.  -1  IK.  -I'Jl 

i5PS  Size  and  Weight  Permit  Manual 


■  STATE  OREGON 

COMBINATION:  Truc:k  tractor  and  2 
trailing  units — LCV 

Lt:.\GTH  OF  THE  CARrX)-CARRYI\C 
UNITS:  68  feet 

MAXIMUM  ALLOW ABl  1-  CROSS 
WEIGHT:  105,500  pounds 

OPER.\TIONAL  CONDITIONS; 

iVElUHT:  Maximum  allo^vabh' 
ueights  are  as  follows:  single  vvh»fel— 
10.5)00  pounds,  single  axle— 20.000 
pounds,  tandem  axle— 34.000  pounds 
Gross  vehicle  weights  over  80.000 
pounds  must  follow  the  Ortigon 
e-xiejided  weight  table,  with  a  niaxinuni 
of  105.500  pounds.  Weight  is  a!so 
limited  *o  600  pounds  pfr  inch  of  tirn 
width. 


A»!. 


»!e  spacing  m  (eel 


4-3 


50 


52 
53 

54 
55 
56 
57 
53 
59 


>^i 


6J 
65 
Co 
57 
S3 
6? 
'0 
7t 
12 


>o. 


E.X TENDED  WEIGHT  TABLE 

Gross  weights  over  80.000  pounds  are 
authorized  only  when  operating  under 
the  authority  of  a  Spei:ial  Transportatioti 
Permit 

MAXrMU-M  ALLOWABLE  WEIGHTS 

1.  Ttie  maximum  allowable  weights 
tor  single  axles  and  tandem  axles  shall 
not  exceed  those  specified  under  ORS 
818010. 

2.  The  maximum  allowable  weight  fur 
groups  of  axles  spaced  at  46  feet  or  less 
apart  shall  not  exceed  those  spHf;ine<l 
under  ORS  8 18.0 10 

3.  The  maximum  weights  for  groups 
of  axles  spaced  at  47  feet  or  more  and 
the  gross  combined  weight  for  any 
combination  of  vehicles  shall  not 
exceed  those  set  forth  in  the  following; 
taSile: 


Maximum  gross  weight  in  pour^ds  on 


5  Axles 


76 
7/ 

7e 


. -_.____!.  J' 


77.500 

78.000 

78.500 

79,000 

80  000 

80.500 

81.000 

81.500 

82.500 

83.00C 

83.500 

34.000 

65.000 

35.500 

86,000 

37.000 

87,500 

83.000 

8B.5O0 

89.000 

90.000 

90.000 

53.000 

^'0,000 

90,000 

90.000 

90.000 

90.000 

'.>C.OCD 

•-'O.oeo 

90.00i) 
i.OJ 


6  Axles 


81.000 

82,000 

83.000 

84.000 

84.500 

85,000 

86,000 

86,500 

87,000 

87.500 

88,000 

89.000 

89.500 

90.000 

90,500 

91.000 

S2.000 

92,500 

93,000 

93.500 

94.000 

95,000 

D5,500 

96,000 

96,500 

96.500 

96.500 

«?5.500 

96.500 

9O.50C 

96.500 


7  Axles 


81,000 

82,000 

83.000 

84,000 

85.000 

86.000 

87,000 

88.000 

89,0C0 

90,000 

91,000 

92.000 

93.000 

94,000 

95,000 

96.000 

97.000 

97,500 

93.000 

98,500 

99.000 

99.500 

!O0.GGO 

tOI.OOO 

101.500 

102.030 

r  02  500 

;03,0C>0 

lO-.OCO 

;  04.500 

r  05.000 
'6.500  I    105.500 


8or 

More 
axles 

81,000 

82  000 

S3,0<3C 

84.000 

85.000 

86,000 

S7.0'30 

91,000 

9.''.000 

93.000 

94,000 

95,000 

96,000 

97.000 

93,000 

99.000 

'00.000 

101.000 

102,000 

f03.0'J0 

!  04 ,000 

105.000 

'  3-:,500 

105,500 

105.000 

105.500 

105,500 

105,500 

105.500 

;  or. 500 

J05.5G0 

1C5.50J 


Distance  measured  to  nearest  iont; 
v.hiin  exactly  one-half  foot,  tnk*?  (if?xi 
I  iriicr  number. 

DtilVEIi:  The  driver  must  have  a 
t  o.iimurcial  driver's  licen.se  with  the 
arjpiopriatf- endorsement. 

VEHICLE:  Tor  a  combination  which 
KK.ludes  a  truck  tractor  and  two  trailing 
uuits.  the  lead  trailing  unit  (semitrfiiler) 
irifiy  be  up  to  40  feet  long.  The  second 


f.-.".ih:tg  i;;iit  n^ay  be  up  to  :.» ie«^<  ioiu.; 
I lowf--  •.  r,  the  primary  coriTfjl  is  the 
t.')t-il  c.irgo-rjrrying distance  which  h.i^ 
;;  nia<rn:um  length  of  TiH  leei.  Anv 
t:iw>.:d  vohi(  les  in  r.  combinoiion  jr.ii.-.t 
!".••  tVjitipped  ivith  .s.;lfty  i;hains  or  cables 
to  prevent  the  tovvbar  from  di-.>(»pif!g  U, 
the  ground  in  the  event  the  coupling 
ft.iis.  The  chains  or  cables  naist  have 
su^ni:Jent  strf;ngth  to  control  the  towed 


•■■:h'  .'r  in  iheevi  It:  the  I  ti.j{;iingd.:vii:»' 
fti.!.;aad  must  be  attached  with  no  more 
.^!^.^i.  than  necessary  to  fterniit  pnippr 
f!<rnini^.  Iitjw.:ver.  th-s  requir,^nieii»  dctis 
fif;.'  >-'.p{)ly  to  a  fif;hwhei!  C(iu()!inf:  \\  fhf 
upp;-.-  and  lower  halves  of  t!:«j  firth 
vvt:t;el  must  be  miuuiaiiy  relr.isf'l  be.'or* 
they  cm  be  .separated. 

rEHMH:  A  permit  is  a^quire.l  tor 
opf.r.ition  if  the  gros.s  combinatic»n 
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rainy 
allowed 


the  Oregon 


weight  exceeds  80.000  pounds.  A  fee  is 
charged.  Permitted  movei^nls  must 
have  the  lighter  trailing  uiit  placed  to 
the  rear,  and  use  splash  ai  id  spray 
devices  when  operating  ii 
weather.  Movement  is  nol 
when  road  surfaces  are  hs  zardous  due 
to  ice  or  snow,  or  when  ol  ler 
atmospheric  conditions  n:  ake  travel 
un.safe. 

ACCESS:  As  allowed  bj  i 
DOT. 

ROUTES:  All  NN  roule< . 

LEGAL  CITATIONS:  0«  5  aiOOlO, 
ORS  810.030  through  8IOJ06O.  and  ORS 
818.010  through  818.23,5. 

STATE:  OREGON 

COMBINATION:  Tnj.;k  tr^cior  and  3 
trailing  units — LCV 

LENGTH  OF  THE  CARG<4-CARRYING 
UNITS:  96  feet 

MAXIMUM  ALLOWABLE  GROSS 
UTIGHT:  10.5.500  pound.s 

OPERATIONAL  CONT)m  JNS 

PER.  ilT,  and 


WEIGHT,  DRIVER. 
ACCESS:  Same  as  the  OR- 
combi  nation. 

VEHICLE:  Trailing  units 
equal  length.  The  overall 
combination  is  limited  to 
towed  vehicles  in  a  combi 
be  equipped  with  .safety  cl 
to  prevent  the  towbar  fron 
the  ground  in  the  event  th 
fails.  The  chains  or  cables 
9uffi':ient  strength  to  contifcl 
veliicle  in  the  event  the 
fails  and  must  be  attached 
sla(,k  than  necessary  to  permit 
turning.  However,  this 
not  apply  to  a  fifth-wheel 
uppe'  and  lower  halves  o 
wheel  must  be  manually 
thev  ran  be  separated. 

ROUTES:  The  following 
are  also  open  to  truck  trac 
trailing  unit  combinations 


CO  J 


nl 


1-5  .... 
f-105 

(-205 
M05  . 

l-«2  . 
1-84  ... 
US  20 


US  20 


From 


California 

Entire  lengtti 

in  ttie  Eu- 

gene- 

Sprlngfield 

area. 

Jet  1-5 

Entire  lengtti 

in  Portlarxl. 
Washington  .. 

Jet.  1-5 

Jet  OR  22/ 

OR  126. 

East  Jet  OR 
99E  AJtafty 


TT2 

must  be  of 
Ijngth  of  the 
05  feet.  Any 
lation  must 
ains  or  cables 
dropping  to 
coupling 
nu.st  have 

the  towed 

pling  device 

with  no  more 

proper 

does 

oupling  if  the 

fifth 
eased  before 


req  liriement 


f  the 


NN  routes 
and  three 


t:>T 


To 


Wastwgton. 


Washington^ 


Jet.  1-84. 

Idatx}. 

US  26  Vale 
Santiarrr 
Junction. 

t-5  Ewt  233. 


US  26 


US  20/26 
US  30  


US  95  

SPUR  US  95 

US  97  

US  101  


US  101 
US  101 

US  197 

US  395 

US  395 

US  730 
OR  6  .... 


0R8.. 
ORtl 

ORIS 

OR  19 
OR  22 
OR  22 

OR  31  . 

OR  34  , 

OR  35  . 

OR  39. 

OR  58. 
OR  62. 
OR  78. 

OR  99. 

0RS9. 


OR99E 


OR 


From. 

US  101  Carv 

non  Beacti 

Junction. 

Vale 

US  101 

Astoria. 

l^levada  

OR  201   

Caiifomia 

US  30 

Astoria. 

OR  18  Otis  .. 
Bandon  


1-84  Exit  87 

The  Dalles. 
1-82  Exit  1     . 

Umatilla. 
US  26  John 

Day. 
1-84  Exit  168 
US  101 

TiIlamoo!<. 
OR  47  Forest 

Grove. 
Washington  .. 


US  101  Otis  . 

1-84  Exit  137 

OR  18  near 
Willamena. 
1-5  Exit  253  . 


US  97  La 

Pine. 
Jet  US  20/OR 

99W  Cor- 

vallis. 
1-84  Ex.1  64  . 


OR  140  East 

of  Klamath 

Falls. 
1-5  Exit  1S3 

Goshen. 
OR  99  Med- 

ford. 
Jet  US  20/ 

US  395 

Burns. 
1-5  Exit  58 

Grants 

Pass. 
1-5  Exit  192 

Eugene. 


1-5  Exit  307 
Portlarxf. 

1-5  Exit  233 
Atoany. 


To 


OR  126 

PrineviJte. 

Idaho. 

1-405  Exit  3 
Portland. 

Idahio. 

Idaho. 

Wastwigton. 

US  26  Can- 
non Beach 
Jet. 

US  20  New- 
port 

North  aty 
Bmit  Coos 
Bay. 

Washington. 

1-84  Exit  188 
Stantield. 

OR  140 
Lakeview. 

Washington. 

US  26  near 
Banks. 

OR  217  Bea- 
verton. 

Mission  Cut- 
off near 
Pendleton. 

OR99W 
Dayton. 

South  2.5 
m;!es. 

OR99E 
Salem. 

Jet  US  20/OR 
126 

Santiam 
Jet. 

US  395  Val- 
ley Falls. 

1-5  Exit  228. 


Mt.  Hoed 
Hood 
River. 

California. 


US  97  near 
Che  mult. 

OR  140 
White  City. 

US  95  Burns 
Junction. 

1-5  Exit  48 

Rogue 

River. 
Jet  OR  9SE/ 

OR  99W 

Junction 

City. 
1-205  Exit  9 

Oregon 

City. 
Tangent 


From 

To 

OR99E  

OR  228  Hal- 
sey. 

Hairisburg. 

OR  99W  ..:*... 

'  Jet  US  20/OR 

r-5  Ex*  294 

34Cbr/af- 

Portland. 

lis. 

OR  126 

US  20  Sisters 

US  26 
Prlnevine. 

OR  138 

1-5  Exit  136 
Sutherlin. 

East  2  miles. 

OR  140 

OR  62  WNte 

JctUS97/OR 

City. 

66  Klamath 
Fafls. 

OR  201  

Jet  US  20AJS 

SPUR  US  95 

26. 

Cairo  Junc- 
tion. 

OR  207 

1-84  Exit  182 

OR  74  Lex- 
ington. 

OR  207/OR 

Jet  on  207/ 

Jet  OR  207/ 

74. 

OR  74  Lex- 

OR 74/OR 

ington. 

206 
Heppner. 

OR  212 

1-205  Exit  12 

US  26  Bor- 
ing. 

OR  214 

1-5  Exit  271 

OR99E 

Woodburn. 

Woodburn. 

OR  217 

1-5  Exit  292 

US  26  Bea- 

Tigard. 

verton. 

OR  224 

OR99E 
Milwaukie. 

1-205  Exit  13. 

LEGAL  CITATIONS:  Same  as  the  OR- 
TT2  combination. 

STATE:  SOUTH  DAKOTA 

COMBINATION:  Truck  tractor  and  2 
trailing  units — LCV 

LENGTH  OF  CARGO-CARRYING 
UNITS:  100  feet 

MAXLMUM  ALLOWABLE  GROSS 
WEIGHT:  129,000  pounds 

OPERATIONAL  CONDITIONS: 

WEIGHT:  For  all  combinations,  the 
maximum  gross  weight  on  two  or  more 
consecutive  axles  is  limited  by  the 
Federal  Bridge  Formula  but  cannot 
exceed  129,000  pounds.  The  weight  on 
single  axles  or  tandem  axles  spaced  40 
inches  or  less  apart  may  not  exceed 
20,000  pounds.  Tandem  axles  spaced 
more  than  40  inches  but  96  inches  or 
less  may  not  exceed  34,000  pounds. 
Two  consecutive  sets  of  tandem  axles 
may  carry  a  gross  load  of  34,000  pounds 
each,  provided  the  overall  distance 
between  the  first  and  last  axles  of  the 
tandems  is  36  feet  or  more.  The  weight 
on  the  steering  axle  may  not  exceed  600 
pounds  per  inch  of  tire  width. 

For  combinations  with  a  cargo- 
carrying  length  greater  than  81.5  feet  the 
following  additional  regulations  also 
apply.  The  weight  on  art  axles  (other 
than  the  steering  axle}  may  not  exceed 
500  pounds  per  inch  of  tire  width.  Lift 
axles  and  belly  axles  are  not  considered 
load-carry  infamies  and  vriir  not  tronnt 
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when  determining  allowable  if;hii;!e 
v.eit;hJ. 

DBIVER:  The  driver  must  have  ;i 
i.n:i!inercial  driver's  license  with  the 
ippropriate  endorsement. 

VEHICLE:  For  all  combinations,  a 
s  jT'-itrailer  or  trailer  may  neither  be 
longer  than  nor  weigh  3.000  poinds 
n-.Gre  than  the  trailer  located 
immediately  in  front  of  it.  Towhnrs 
longer  than  19  feet  must  be  tlagoed 
diiring  daylight  hours  of.d  lightf.'d  at 
right. 

For  combinations  iviti^  a  cnryo- 
c}rr>-ing  length  0}  «1.5  feet  or  less, 
neither  trailer  may  exceed  45  feet, 
including  load  overhang.  Vehic.les  may 
he  \i  feet  wide  when  hauling  baied  fi.'ed 
during  dayl'ght  hours. 

For  combinations  with  n  targo- 
i::irrying  length  over  81.5  feet  lon^i. 
neither  trailer  may  exceed  48  k-vi. 
including  load  overhang.  Loading  the 
ruar  of  the  trailer  heavier  than  the  front 
cs  not  allowed.  All  axles  except  t!:e 
steering  axle  require  dual  tires.  Axles 
spaced  8  feet  or  less  apart  must  weigh 
within  500  pounds  of  each  other.  Trie 
frailer  hitch  offset  may  not  exceed  B 
feet.  The  maximum  effective  rear  trailer 
overhang  may  not  exceed  35  percent  ot 
the  trailer's  wheeibase.  The  power  unit 
niust  have  sufficient  power  to  maintain 
-0  miles  per  hour.  A  "LO.N'G  LOAD" 
sign  measuring  18  inches  high  by  7  f".„t 
long  with  black  on  yellow  lettering  10 
i.iches  high  is  required  on  the  rear. 
OfUracking  is  limited  to  fi.7.5  feet  for  a 
'-;.-.'i;ng  radius  of  161  feet. 
OmrdckingFormuia  =  61 -(161  -  -  L,  - 


Note;  Li  th.'tjugh  Lk  arrr  meastirt^m.Mits 
t..  Uvc-'a  points  of  articuiation  or  if  hide 
P'Vfit  points.  Squared  dimensio:is  to  stiiig*-: 
>•' ^T  points  of  articulafion  are  negative.  For 
^.v.  I  trailing  unit  rom^inp.tions  where  dt  Ic-.: 
!  ~i^  trailer  is  45  feet  lung  or  longf-r.  all  th*; 
•ir'vjrisions  used  to  Cdkulate  nfftracking 
rr.'.;st  be  WTitten  in  the  "Permit  Rfsirictidn" 
i-t:;t  of  the  psnnit  along  with  the  "fftr^i  kin^ 
■.  :'ut- derived  frrtn:  the  t.i!(i;!<alun. 

PERMIT:  For  combinations  with  a 
.  ifgo-carrying  length  of  81.5  feel  or  If  ss. 
1  single-trip  permit  is  required  for 
(;;over;:er.t  on  the  Interstate  System  if 
the  gross  vehicle  weight  exceeds  80.000 
pounds.  An  annual  or  single-trip  permit 
is  required  for  hauling  baled  feed  over 
Uij  inches  wide. 

For  combinations  with  a  cargo- 
» :>irrying  length  greater  than  81.5  feet,  a 
•iing'e-trip  permit  is  required  for  all 
movements.  Operations  must  bo 
discontinued  when  roads  are  slipper) 
due  to  moisture,  visibility  nmst  be  good, 
jad  wind  conditions  must  not  cause 
trailer  whip  or  sway. 

For  all  combinations,  n  lee  i->  c  h.jrgvd 
'.r.Tny  permit. 


.\CCi  ',S:  For  combinations  with  a 
cjrgo-jrr-.ing  length  of  81.5  feet  or  less 
a.;     vs  is  vStatewide  off  the  N'N  unless 
'f^'.-:'..ted  by  the  South  Dakota  DOT. 

For  combinations  with  a  cargo- 
uarrUng  length  greater  than  81.3  feet, 
access  to  ope.-ating  routes  must  be 
.;-.>prf)'.rid  by  the  South  Dakota  DOT. 

RO-^TES:  Combinations  with  n  carg.i- 

..;.-:>  ing  length  of  81.3  feet  or  less  niav 

u-^tt  all  NN  routes.  Combinations  with  a 

ca.-sjo-carrjing  length  over  81.5  feet,  are 

rti^trirted  to  the  Interstate  Svstem  and: 


From 

To 

tj5  -i      

W.  Jet.  US 

So  Jet.  US 

1 4  Bypass 

=  4  and  US 

and  US  14 

231. 

Brookings 

«,?333U3 

1-29  Exit  133 

W.  Jet.  US 

•a 

Brookings 

14  P/pass 
and  US  14 
Brockiogs 

■J5  35  

1-90  Exit  10 
Spearfish. 

Nonh  03!<-0t3 

'J,S2V   

1-90  Exit  3-0. 

So.  Jet.  US 

14  and  US 
281 

US  2:A   

8th  Ave.  Ab- 
erdeen. 

North  Dakota 

50  50  

Burieigh 
Street 

1-29  Exit  26 

Yankton 

t  KGAL  CrTATIOSJS:  SDCL  M-12-H.  \ . 
-•in.  -39.  -41,  -42,  and  -52.  and 
Administrative  Rules  7():03:()l:3r.  47. 
:4a.  aud  :^,0  through  :7(). 

STATE:  SOUTH  DAKOTA 

CO.M3l\.ATION:  Tnick  tnu  tor  ir.d  l 
trad-.r.g  units— LCV 

LENGTH  OF  CARGO-CAKRVINC; 
L'MTS:  100  feet 

MA.XINJUM  ALLOW  ABLL  GROSS 
V^OGHT:  129,000  pociids 

OPER.\TIO.N'AL  CONDITIONS: 

'MIGHT.  DRIVER.  Pli>M1T.  (v,.l 
ACCESS:  Same  as  the  SI)-'!T:i 
corn'iination. 

VEH'CLE:  Same  us  the  SD-Tlz 
co:nhii;ation.  except  trailer  lengths  .ir*- 
limited  to 28.5  feet,  including  load 
overhang,  and  the  overall  iengtti  r.an(iot 
e.xcefd  110  feet,  including  load 
overh.ang. 

ROUTES:  Same  as  the  SIV1T2 
combination  with  a  cargi>-(.arrying 
I-ngth  over 81.5  feet. 

LEGAL  CITATIONS:  SIX:L  \i2-22- 
14.14.  -38,  -39.  ^2.  and  -52:  jjid 
Administrative  Rules  70:113:111  :f;ii 
^hr(i^.!,.;h  :7(i 


S  T^TE:  SOUTH  DAKOTA 
C:OMB!N'.-\TION:  Truck-Trailer 

LENGTH  OF  CARC;0-CARRVI\'G 
L'MTS:  73  feet 

01  LRATION'AL  CONDITIONS 

'-\  EIGHT:  This  combination  niLi-;t 
operate  in  compliance  with  StatH  lav,> 
iu\t\  regulations.  Becau.se  it  is  net  a.i 
LCV.  it  is  not  subject  to  the  ISTEA 
freeze  as  it  applies  to  maximum  weight. 

DRIVER,  and  PERMIT:  Same  n^  the 
SD-1T2  combination. 

VEHICIE:  Same  as  the  SD-TT2 
<:ombinotion  e.xctpt  that  in  and;':.-n.  the 
overall  length  including  load  ov^.r:iang 
is  limited  to  80  feet.  Trailer  iengti-  is  not 
limited. 

ACCESS:  Same  as  the  acce.ss 
provisions  for  the  SD-TT2  cornhin.non 
with  a  cargo<:.irrying  length  of  Hl.n  feet 
or  less. 

ROUTES:  Same  as  the  route 
prov.  isions  for  the  SD-TT2  combin  if  ion 
with  a  cargo-f:r;rrying  length  of  HI. 5  h-«t 
or  less. 

LEGAL  CITATIONS:  SDCL  M-:i-i\A. 
-M\.  -39.  ^1.  -12,  and  -52;  and 
Administrative  Rules  70:03:01:37.  :47. 
and  :4H. 

S 7.1  TE:  SOL  TH  DAKO TA 

COMHINATION:  Tr(it:k-Traii,T 

LENGTH  OF  CARGO-CARRVING 
LNITS:  78  feet 

OPER.\TiON'AL  CONDI  RONS: 

iVEICHT:  This  con:bi!iation  ;i>ust 
operate  in  compliance  with  State  laws 
and  regulations.  Because  it  is  not  an 
LCV.  it  is  not  subject  to  the  ISTF.A 
fi-eeze  as  it  applies  to  niaxiruun  weight 

DRIVER,  and  PERMIT:  Sinie  as  fho 
SD-1T2  combination. 

VEHICLE:  Same  as  ih*:  SD-TT2 
con.huiation  with  a  cargo-carrvifig 
length  over  81.5  feet,  except  that  in 
addition,  the  overall  length  is  limitnd  »ti 
H".  fet:t 

ACCESS:  Same  as  the  acce.ss 
provisidfis  for  the  SD-TI 2  (.Of;:hi:uirion 
with  a  cargo-carrving  length  greater  than 
HI. 5  feet. 

ROl'TES:  Same  as  the  route 
provisions  for  the  SD-TT2  combination 
with  a  cargo-carrying  length  gr»atirT  than 
HI. 5  feet. 

LEGAL  CfTATIONS:  SDCL  32-22-3H. 
-  ta.  r42.  and  -52;  and  Ad/nini>r<-,)»ivp 
Rti'es  70:O3:ni:B0  through  :7(l. 
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STATE:  UTAH 


tac 


actor  and  2 
ARRYING 


COMBINATION:  Tru«.k 
trailing  units — LCV 

LENGTH  OF  THE  CARG4>-C 
UNITS:  95  feet 

MAXIMUM  ALLOVVABLt  GROSS 
WEIGHT:  129,{)O0  pound  ! 

OPERATIONAL  CONDIT  ONS 


:ie; 


p<3rm 


per 


r  1 


n  )t 


u;t 


P' 


WEIGHT:  Weiglit  limit 
Single  axle:  20,000  pounrjs 
Tandem  axle:  34,000  pou  i 
Gro.ss  weight:  129.000 
Vehicles  must  comply  wi 
BriJi"-^  Formula 
Tirt  .leading  on  vehic 
()ven.veig}it  or  oversize 
Kxceeri  500  pounds  per  ir 
width  for  tires  11  inches 
greater,  and  450  pounds 
width  for  tires  less  than  i 
as<iesignated  by  the  tire 
on  the  side  wall  of  the  lir( 
on  vehicles  not  requiring 
or  oversize  permit  shall 
pounds  per  inch  of  tire  w 
designated  by  the  tire  mat 
the  sidewali. 

DRIVER:  The  driver  ni 
commenial  driver's  iicer 
appropriate  endorsement, 
certify  that  their  drivers  h 
driving  record  and  have 
test  administered  by  a  qu.- 
.supervisor. 

V'E///CL£. While  in  tran 
shall  he  posiiioned  ahead 
trailer  which  carries  an  a 
henvier  load.  An  empty  t 
precede  a  loaded  t.railer. 
be  powered  to  operate  on 
ai  speeds  compatibl;^  with 
They  must  he  able  !q  .mci) 
iJiiMinvjn  spcod  of  20  rv'] 
under  normal  operating  f 
any  grade  of  5  percent  cr  I 
••vi.ich  the  combination  is 
ie  able  to  resume  a  soc.  d 
P'T  hour  after  stcj.ping  cr, 
g.-adi'.  e:<cppt  in  t  xtrr':i:.e  v 
cnnd'fion.s. 

(>.<rfrr,i^e  sii;:;j  aru  rent 
\  t  hi'  'f  s  in  excess  of  75  I.- 
two  lar-r  highways. 
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falding-tvpfe  kl.igpins  are  } 
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ram.  Air-ailuated  hitches 
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isolated  from  the  primary  air 
transmission  system  are  recommended. 

TTie  drawbar  length  should  be  the 
practical  minimum  consistent  with  the 
clearances  required  between  trailers  for 
turning  a.nd  backing  maneuvers. 

Axles  mu.st  be  those  designed  for  the 
width  of  the  body. 

All  braking  systems  must  comply 
with  State  and  Federal  requirements.  In 
addition,  fast  air  transmission  and 
release  valves  must  be  provided  on  all 
.semitrailer  and  converter-dolly  axles.  A 
brake  force  limiting  vah/e,  sornetimes 
called  a  "slippery  road"  valve,  may  be 
provided  on  the  steering  ax!e.  Anti-sail 
type  mud  flaps  are  recomr  >  :ided. 

The  use  of  single  tires  on  jny 
combination  vehicle  requiring  an 
overweight  or  oversize  permit  shall  not 
be  allowed  on  single  axles.  A  single  axle 
is  defined  as  one  having  more  than  8 
feet  between  it  and  the  nearest  axle  or 
group  of  axles  on  the  vehicle. 

When  traveling  on  a  level,  smooth 
paved  surface,  the  trailing  units  mu;4 
follow  in  the  jwth  of  the  towing  vehicle 
without  shifting  or  swerving  more  than 
:i  inches  to  either  side  when  the  towing 
vehiric  is  moving  in  a  straight  line.  Each 
combination  shall  maintain  a  minimum 
distance  of  500  feet  from  another 
commercial  vehicle  traveling  in  the 
same  direction  on  the  same  highway. 
Loads  shall  be  securely  fastened  to  the 
transporter  with  material  and  devices  of 
sufficient  strength  to  prevent  the  lor.d 
from  becoming  loose,  detached, 
dangerously  displaced,  or  in  any 
manner  a  hazard  to  other  highway  users. 
The  components  of  the  load  shall  be 
reinlorcod  or  bound  securely  in  advance 
of  travel  to  prevent  debris  from  being 
blown  off  the  unit  and  endang'^ring  the 
safety  of  the  traveling  public.  Any 
debris  from  the  special  permit  vehii  !e 
(ieposiied  on  the  highway  sh.Tll  b.^ 
reiiiov'd  by  the  permittee. 

Bodily  injury  and  properly  d;i.'i'.ige 
in.surance  is  required  brjlore  a  speciid 
Tr.insn-jr'aticn  Permit  wM!  he  is-rjf-d. 

in  tfie  even:  any  claim  arises  2i;.'.;n.-;t 
the  State  of  Ui  ili,  Utah  Depar'n-^'nj  of    . 
Transportation,  Utah  Hi:;hvay  P.-itrol,  or 
their  cinployoos  from  the  cper.Ttion 
granlud  ucder  the  p'jrmit,  the  phn-.ittca 
shall  a-^rce  tu  inde.Tinify  and  hold 
h.j.TnJess  each  of  ihem  from  stit.h  di'l.Tj. 
rEHMii:  Ftrrr.its  nius!  iie  pii.rh.-.-:!  d. 
Ttie  U{.-,i;  DO  r  Motor  Cirrier  Safi  fy 
Dii  isi',;:  wiil,  on  submission  of  ar  LCV 
permit  request,  assign  an  in«est;g2t.^r  !o 
pHrform  an  audit  on  the  carrier,  which 
must  have  an  established  safety  program 
that  is  in  compliance  with  the  Federal 
Motor  Carrier  Safety  Regulations  W 
CFR  part:;  387-399),  the  Federal 
Hazardous  Materials  Regulations  (49 
CFR  parts  171-178),  and  a 


"Satisfactory"  safety  rating.  The  request 
must  show  a  travel  plan  for  the 
operation  of  the  vehides.  Permits  are 
subject  to  Highway  Patrol  supervisiorv 
and  permitted  vehicles  may  be  subject 
to  temporary  delays  or  removed  firom 
the  highways  when  necessary  during 
hazardous  road,  weather,  or  traffic 
conditions.  The  permit  will  be  cancelled 
without  refund  if  violated.  Expiration 
dates  cannot  be  extended  except  for 
reasons  beyond  the  control  of  the 
permittee,  including  adverse  weather. 
Pennits  are  void  if  defaced,  modified,  or 
obliterated.  Lost  or  destroyed  permits 
cannot  be  duplicated  and  are  not 
transferable. 

ACCESS:  Routes  approved  by  the 
Utah  DOT  plus  local  delivery 
destination  travel  on  two-larie  roads. 
ROUTES:  All  NTM  routes,  except  that,  in 
addition.  tru<,k  ti-a<;tor  and  two  trailing 
unit  combinotions  with  a  cargo-carrying 
length  of  more  than  8.t  feet  are  restricted 
to: 


From 

To 

1-15  _ 

1-70  _ 

1-80  

1-84  

1-215  

Arizona  

Jet.  t-15 

^4evadd  

Idaho 

Entire  tength 

in  the  Salt 

Lake  C!ty 

area. 
l-8GExil  102 

Lake  Point 

Jet. 

Idaho. 
Colorado. 
Wyoming. 
JcL  1-80. 

UT-201    

300  West 
Street  Salt 
Uke  CItv. 

LEGAL  CITATIONS: 

Utah  Code  27-12-154  and  -l.j5;  Utah 
Admin;>itnitive  Code.  Section  R-r>r-9- 
1. 

STATE:  UTAH 

COMBrNAnON:  Trut  k  tractor  and  3 
trailing  units— LCV 

LENCIH  OF  TriE  C-MIGQ-CARRYING 
UNnS:.95fct-t 

MA.X!Ml^  ALLOVV.\r»LE  CROSS 
VVHICiiT;  :29,i}i,0  i^ovndi, 

OPERATIONAL  CONDmONS:  .S;jme 
as  tha  L  i  -TT2  ronKjimtion. 

KOLTT,S:  Sa:Tie  as  the  UT-TF^ 
( omhination  \\\\r.  a  O'rgo-carrying 
length  greafi^r  thr;n  85  feet. 

LEGAL  CIT.'VTIONS:  Same  aij  the  UT- 
'rr2  (omiiindtioii. 

Sr.4r£-:  UTAH 

COMBi  NATION:  Truck-trai  hr 

LENGTH  OF  THE  CARGO-CARRYI.\'G 
UNITS:  88  f<iet 

OPERATIONAL  CONDITIONS: 

IXTTGHT:  This  combination  must 
operate  in  compliance  with  State  laws 
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and  regulations.  Because  it  is  not  an 
LCV,  it  is  not  subject  to  the  ISTEA 
freeze  as  it  applies  to  maximum  weight. 

DRIVER,  VEHICLE.  PERMIT,  and 
ACCESS:  Same  as  the  UT-TT2 
combination. 

ROUTES:  Ail  truck-trailers  witli  a 
cargo-carrying  length  of  70  feet  or  less, 
and  truck-trailers  used  in  hauling  bulk 
gasoline  or  LP  gas  with  a  cargo-carrying 
length  of  78  feet  or  less,  may  u.se  all  NN 
routes.  Truck-trailers  witha  cargo- 
carrying  length  over  70  feo't  but  not  over 
78  feet,  and  those  used  in  hauling  bulk 
gasoline  or  LP  gas  with  a  cargo-carrying 
length  over  78  feet  but  not  over  88  feet, 
are  restricted  to  the  same  routes  listed 
for  the  UT-1T2  combination  with  a 
cargo-carrying  lengtii  greater  than  85 
feet. 

LEGAL  CITATIONS:  Same  as  the  UT- 
'IT2  combination. 

STATE:  UTAH 

COMBINATION:  Truck-trailer-trailur 

LENGTH  OF  THE  CARGO-CARRYING 
UNITS:  88  feet 

OPERATIONAL  CONDITIONS:  Same  as 
the  Utah  truck-trailer  combination. 

ROUTES:  Same  as  the  UT-TT2 
combination  with  a  cargo-carrying 
length  greater  than  85  feet. 

LEGAL  CITATIONS:  Same  as  the  UT- 
TT2  combination. 

STATE:  UTAH 

COMBINATION:  Automobile 
transporter 

LENGTH  OF  THE  CARGO-CARRYING 
UNITS:  105  feet 

OPER.^TIONAL  COi.'DrnONS: 

WEIGHT.  DRWER,  PERMIT,  and 
ACCESS:  Same  as  the  Utah  truck-trailer 
combination. 

VEHICLE:  The  cargo-carrying  length 
of  automobile  transporters  that  carry 
vehicles  on  the  power  unit  is  the  same 
as  the  overall  length. 

ROUTES:  Automobile  tran.sporters 
with  a  cargo-carrying  length  of  92  feet 
or  less  may  use  all  NN  routes. 
Automobile  transporters  with  a  cargo- 
carrying  length  over  92  but  not  more 
than  105  feet  are  restricted  to  the  routes 
li.sted  for  the  UT-TT2  combination  with 
a  cargo-carrying  length  greater  than  85 
feet. 

LEGAL  CITATIONS:  Same  as  the  UT- 
'rr2  combination. 


STATE:  WASHINGTON 

COMBINATION:  Truck  tractor  and  2 
trailing  units— LCV 

LENGTH  OF  THE  CARGO-CARRYING 
UNITS:  68  feet 

MAXIMUKi  ALLOWABLE  GROSS 
WEIGHT:  105,500  pounds 

OPER.^TIONAL  CONDITIONS: 

WEIGHT:  Single  axle  !imit=20,000 
pounds;  tandem  axle  l)mit=34,000 
pounds;  gross  weight  must  comply  with 
the  Federal  Bridge  Formula. 

DRIVER:  The  driver  must  have  a 
commercial  driver's  license  with  the 
appropriate  endorsement. 

VEHICLE:  Operating  conditions  are 
the  same  for  permitted  doubles  as  for 
STAA  of  1982  doubles. 

PERMIT:  Combinations  with  a  cargo- 
carrying  length  over  60  feet  in  length 
but  not  exceeding  68  feet  must  obtain  an 
annual  overlenglh  permit  to  operate.  A 
fee  is  charged. 

ACCESS:  All  State  routes  except  SR 
410  and  SR  123  in  or  adjacent  to  Mt. 
Rainier  National  Park.  In  addition, 
re.strictions  may  be  imposed  by  locnl 
governments  having  maintenance 
responsibilities  for  local  highways. 

ROUTES:  All  NN  routes  except  SR 
410  and  SR  123  in  the  vicinity  of  Mf. 
Rainier  National  Park. 

LEGAL  CITATIONS: 
RCW  46.37,  46.44.030,  .037(3),  .041,  and 

.0041. 

STATE:  WASHIMGTON 
COMBINATION:  Truck-trailer 

LENGTH  OF  THE  CARGO-CARRYING 
UNITS:  68  feet 

OPERATIONAL  CONDITIONS: 

WEIGHT:  This  combination  must 
operate  in  compliance  with  State  laws 
and  regulations.  Because  it  is  not  an 
LCV,  it  is  not  subject  to  the  ISTEA 
freeze  as  it  applies  to  maximum  weight. 

DRIVER.  PERMIT,  and  ACCESS:  Same 
as  the  WA-TT2  combination. 

VEHICLE:  Overall  length  limited  to  75 
feet. 

ROUTES:  Same  as  the  WA-TT2 
combination. 

LEGAL  CITATIONS:  Same  as  the  ' 
VVA-TT2  combination. 

STATE:  WYOMING 

COMBINATION:  Truck  tractor  and  2 
trailing  units— LCV 

LENGTH  OF  THE  CARGO-CARRYING 
UNITS:  81  feet 

MAXIMUM  ALLOWABLE  GROSS 
WEIGHT:  117.000  pounds 

OPERATIONAL  CONDITIONS: 

WEIGHT:  No  single  axle  shall  onrry  n 
load  in  excess  of  20,000  pounds.  No 


tandem  axle  shall  carry  a  load  in  excess 
of  36,000  pounds.  No  triple  axle, 
consi.sting  of  three  consecutive  load- 
bearing  axles  that  articulate  from  an 
attachment  to  the  vehicle  including  a 
connecting  mechanism  to  equalize  the 
load  between  axles  having  a  spacing 
between  the  first  and  third  axie  ol  at 
least  96  inches  and  not  more  than  108 
inches,  shall  carry  a  load  in  excess  of 
42,500  pounds.  No  vehicles  operated  on 
the  Interstate  System  shall  exceed  the 
maximum  weight  allowed  by 
.  apphcation  of  Federal  Bridge  Weight 
Formula  B. 

No  wheel  shall  r^rry  a  load  in  excess 
of  10,000  pounds.  No  tire  on  a  steering 
axle  shall  carry  a  load  in  excess  of  7.'i0 
pounds  per  inch  of  tire  width  and  no 
other  tire  on  a  vehicle  shall  carry  a  load 
in  excess  of  600  pounds  per  inch  of  tire 
width.  "Tire  width"  means  the  width 
stamped  on  the  tire  by  the 
manufacturer. 

Dummy  axles  may  not  be  i  onsid*-red 
in  the  determination  of  allowable 
weights. 

DRIVER:  The  driver  must  have  n 
commercial  driver's  license  with  the 
appropriate  endorsement. 

VEHICI£:  The  lead  semitrailer  cin  be 
up  to  48  feet  long  with  the  trailing  unit 
up  to  40  feet  long.  In  a  truck  trac.tor- 
semitrailer-traiier  combination,  the 
heavier  towed  vehicle  shall  be  di redly 
behind  the  truck-tractor  and  the  lighter 
towed  vehicle  shall  be  last  if  the  weight 
difference  between  con.secutive  toi\>d 
vehicles  exceeds  5.000  pounds. 
PERMITS:  No  permits  required. 
ACCESS:  Unlimited  access  off  the  N.N 
to  terminals. 

ROUTES:  All  NN  routes. 
LEGAL  CITATIONS: 
WS  31-.5-1001,  -1002.  -1004,  -lOOH. 
and  WS  31-17-1-1  through  31-17- 
117. 

STATE:  WYOMING 

COMBINATION:  Truck-trailer 

LENGTH  OF  THE  CARGO-CARRYI.VG 
UNITS:  78  feet 

OPERATIONAL  CONDITIONS: 

lV£"/G//r.This  combination  must 
operate  in  compliance  with  State  laws 
and  regulations.  Because  it  is  not  an 
LCV.  it  is  not  subject  to  the  ISTEA 
freeze  as  it  applies  to  maximum  weight. 

DRIVER.  PERMIT,  and  ACCESS:  Same 
as  the  VVY-TT2  combination. 

VEHICLE:  No  single  vehicle  shall 
exceed  60  feet  in  length  within  an 
overall  limit  of85/eet. 

ROUTES:  Same  as  the  WY-TT2 
combination. 

LEGAL  CITATIONS: 
VVS31-.5-1002 
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STATE:  WYOMING 

COMBINATION:  Automdbile/Boat 
Transporter 

LENGTH  OF  CARGO  CA|IRYING 
UNITS:  85  feet 

OPERATIONAL  CONDIT  ONS: 
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ROUTES:  Same  as  the  VVY-TT2 
combination. 

LEGAL  CITATIONS:  Same  as  the 
\VY-TT2  combination. 

STATE:  WYOMING 

COMBINATION:  Saddlemount 
Combination 

LENGTH  OF  CARGO  CARRYING 
UNITS:  85  feet 

WEIGHT:  This  combination  must 
operate  in  compliance  with  State  laws 
and  regulations.  Because  it  is  not  an 
LCV.  it  is  not  subject  to  the  ISTEA 
freeze  as  it  applies  to  maximum  weight. 

DRIVER.  PERMIT,  and  ACCESS:  Same 
as  the  WY-TT2  combination. 

VEHICLE:  The  cargo-carrying  length 
of  saddlemount  combinations  that  carry 
vehicles  on  the  power  unit  is  the  same 
as  the  overall  length.  No  single  vehicle 


shall  exceed  60  feet  in  length  within  an 
overall  limit  of  85  feet. 

No  more  than  three  saddlemounts 
may  be  used  in  any  combination,  except 
additional  vehicles  may  be  transported 
when  safely  loaded  upon  the  frame  of  a 
vehicle  in  a  properly  assembled 
saddlemount  combination. 

Towed  vehicles  in  a  triple 
saddlemount  combination  shall  have 
brakes  acting  on  all  wheels  which  are  in 
contact  with  the  roadway. 

All  applicable  State  and  Federal  rules 
on  coupling  devices  shall  be  observed 
and  complied  with. 

ROUTES:  Same  as  the  WY-TT2 
combination. 

LEGAL  CITATIONS:  Same  as  the 
WY-TT2  combination. 

(PR  Doc.  94-13774  Filed  6-10-94;  8:4.')  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  280  and  281 

[FRL^t895-3] 

RIN  2050-AD67 


Underground  Storage 
Liability 


Tanks— Lender 


agency:  Environmental  Projection 

Agency. 

ACTION:  Proposed  rule. 


f  pe 


St  or  ige 


I  Comprehensive 


Act 


frcTi 
act 


pr  ns 


summary:  The  Environment 
Agency  (EPA)  is  proposing  t 
under  the  Resource  Conserv 
Recovery  Act  (RCRA),  Suhti 
Regulation  of  Underground 
Tanks.  42  U.S.C.  6901  et  seq 
the  regulatory  obligations  o 
maintaining  indicia  of  owne 
petroleum  underground 
(UST)  or  UST  system  primar 
protect  a  security  interest.  T 
proposed  in  response  to  peti 
received  by  the  Agency  in  c 
with  the  rulemaking  related 
liability  under  the  ~ 
Environmental  Response. 
Compensation,  and  Liability 
(CERCLA).  42  U.S.C.  9601  " 
57  FR  18349). 

The  Agency  is  proposing 
under  which  certain  security 
holders  may  be  exempted 
RCR.^  Subtitle  I  corrective 
technical,  and  financial  res^ 
regulatory  requirements  that 
UST  owner  and  operator.  (S 
part  280.) 

DATES:  Written  comments  on 
proposed  rule  must  be  submi 
before  August  12,  1994. 
ADDRESSES:  Written  commen 
today's  proposal  should  be  ac 
the  docket  clerk  at  the  follow 
address:  U.S.  Environmental 
Agency.  OUST  Docket  (5405) 
Street.  SW..  Washington,  DC 
Docket  is  located  at  401  M  , 
Room  2616.  One  original  and 
of  comments  should  be  sent 
identified  by  regulatory  dock 
number  UST  3-16.  The  dockt  t 
from  9  a.m.  to  4  p.m..  Monda 
Friday,  e.xcluding  Federal  ho 
Docket  materials  may  be  revi 
appointment  by  calling  (202) 
Copies  of  docket  materials 
at  a  cost  of  SO. 15  per  page. 
FOR  FURTHER  INFORMATION 
further  information  about  this 
contact  the  RCRA/Superfund 
U.S.  Environmental  Protectio 
Washington.  DC.  20460.  (800) 
(toll-free)  or  (703)  412-9810 
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COr^TACT;  For 
proposal, 
hotline. 

Agency. 
424-9346 

cal).  For 


(hi 


the  hearing  impaired,  the  number  is 
(300)  553-7672  (toll-free),  or  (703)  412- 
3323  (local).  For  technical  information 
on  this  proposal,  contact  Shelley  Fudge 
in  the  EPA  Office  of  Underground 
Storage  Tanks  at  (703)  308-8886. 
SUPPLEMENTARY  INFORMATION:  The 
contents  of  today's  proposed  preamble 
are  listed  in  the  following  outline: 

I.  Background 

II.  Description  of  the  UST  Regulatory 

Program 

A.  UST  Technical  Standards 

1.  Leak  Prevention 

2.  Leak  Detection 

3.  Release  Reporting 

4.  Closure 

5.  Notification,  Reporting,  and 
Recordkeeping 

B.  Corrective  Action  Requirements 

C.  Financial  Responsibility  Requirements 

D.  State  Program  Approval  Regulations 

E.  Scope  ot  the  UST  Program 

III.  The  UST  Security  Interest  Exemption  and 

Intent  of  Today's  Proposed  Rule 

A.  Overview 

B.  Legal  Authority 

C.  Liability  of  a  Holder  as  an  Owner  of  an 
Underground  Storage  Tank  or 
Underground  Storage  Tank  System 

1.  Petroleum  Production.  Refining,  and 
Marketing 

2.  Indicia  of  Ownership 

3.  Primarily  to  Protect  a  Security  Interest 

4.  "Holder"  of  Ownership  Indicia 

5.  Participating  in  Management 

D.  Liability  of  a  Holder  as  an  Operator  of 
an  Underground  Storage  Tank  or 
Underground  Storage  Tank  System 

1.  Pre-Foreclosure  Operation 

2.  Post-Foreclosure  Operation 

3.  Lenders  in  Foreclosure  Upon  the 
Effective  Date  of  the  Rule 

4.  Release  Reporting  Requirements 
Following  Foreclosure 

E.  Actions  Taken  to  Protect  Human  Health 
and  the  Environment 

IV.  Financial  Responsibility  Requirements 

V.  State  Program  .\pprovai 

VI.  Economic  Analysis 

VII.  Regulatory  Assessment  Requirements_ 

A.  Executive  Order  12866 

B.  Regulatory  Flexibility  Act 

C.  Paperwork  Reduction  Act 

I.  Background 

EPA  is  purposing  to  establish 
regulatory  criteria  specifying  which 
RCRA  Subtitle  I  requirements  are 
applicable  to  a  secured  creditor.  Section 
9003(h)(9)  of  RCRA  exempts  from  the 
definition  of  "owner."  for  purposes  of 
section  9003[h)— EPA  Response 
Program  for  Petroleum,  those  persons 
who.  without  participating  in  the 
management  of  the  UST  or  UST  system, 
and  who  are  not  otherwise  engaged  in 
petroleum  production,  refining,  and 
marketing,  maintain  indicia  of 
ownership  in  an  UST  or  UST  system 
primarily  to  protect  a  security  interest. 
Those  most  affected  by  this  "security 
interest  exemption"  include  private 


lending  institutions  or  other  persons 
that  guarantee  loans  secured  by  real 
estate  containing  an  UST  or  UST 
system,  or  that  acquire  title  to,  or  other 
indicia  of  owTiership  in,  a  contaminated 
UST  or  UST  system.'  However,  the 
security  interest  exemption  is  not 
limited  solely  to  lending  institutions;  it 
potentially  applies  to  any  person  whose 
indicia  of  ownership  in  an  UST  or  UST 
system  is  maintained  primarily  to 
protect  a  security  interest. 

The  RCRA  subtitle  I  security  interest 
exemption  not  only  affects  secured 
creditors  but  also  UST  and  UST  system 
owners  who  seek  capital  through  the 
private  lending  market.  Today's 
proposed  rule  will  provide  a  regulatory 
exemption  from  corrective  action 
regulatory  requirements  for  those 
persons  who  provide  secured  financing 
to  UST  and  UST  system  owners.  EPA 
expects  this  rule,  in  conjunction  with 
the  statutory  exemption  in  section 
section  9003(h)(9),  to  encourage  the 
extension  of  credit  to  credit-worthy  UST 
owners.  At  present.  EPA  believes  that 
concerns  over  environmental  liability 
are  making  a  significant  number  of 
lenders  reluctant  to  make  loans  to 
otherwise  credit-worthy  owners  and 
operators  of  USTs.  The  free  flow  of 
credit  to  UST  owners  (many  of  whom 
are  small  entities  that  may  rely  on 
secured  financing  mechanisms  for 
capital)  is  expected  to  assist  UST 
owners  in  meeting  their  obligations  to 
upgrade,  maintain,  or  otherwise  comply 
with  RCRA  subtitle  I  and  other 
environmental  requirements. 
Conversely,  the  lack  of  such  capital  may 
adversely  affect  the  ability  of  an  UST 
owner  to  meet  its  obligations  under 
Subtitle  I,  with  concomitant  adverse 
environmental  impacts  from  USTs  and 
UST  systems  that  are  out  of  compliance 
due  to  the  lack  of  financing  for  the  UST 
owner  and  operator.  (For  a  more 
detailed  discussion,  please  refer  to  the 
Regulator}'  Bnckground  Document  for 
this  proposed  rule,  located  in  the  OUST 
Docket  at  401  M  Street.  SW..  room  2616, 
Washington,  DC  20460.) 

The  Agency  is  also  concerned  that  if 
otherwise  credit-worthy  UST  owners 
and  operators  are  unable  to  obtain 
financing  to  perform  leak  detection 
tests,  or  to  upgrade  or  replace  deficient 
tanks,  the  market  for  UST  equipment 
could  be  adversely  affected,  thereby 
limiting  the  availability  and/or  affecting 
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'  Under  ttie  laws  of  some  states,  an  interest  in  real 
property  may  include  an  interest  in  USTs  or  UST 
systems  located  on  ttiat  property.  See  Sunnvbwok 
Bealty  Co.  Inc.  v.  State  of  Sew  York,  Kesbt-c.  Inc 
V.  Stale  of\ew  York.  Claim  Nos.  32844.  33125.  15 
Misc.  2d  739:  182  N.Y.S.  2d  983.  Of  course,  the  loan 
documents  may  specifically  include  or  exclude 
USTs  as  collateral  securing  the  obligation. 


the  cost  of  such  equipment.  In  addition, 
a  lack  of  adequate  capital  could  produce 
a  ripple  effect  which  would  cut  across 
other  portions  of  the  UST-related 
industrial  sector.  Based  on  letters 
received  from  UST  equipment 
manufacturers,  EPA  believes  that  this 
sector  has  suffered  as  a  direct  result  of 
the  capital  squeeze  on  UST  ou  ners  and 
operators.  The  Agency  is  fiirther 
concerned  that  many  UST  equipnient 
manufacturers  may  find  it  increasingly 
difficult  to  sustain  their  production  of 
UST  equipment.  Unnecessary 
constrictions  on  the  free  flow  of  capital 
for  UST  compliance  and  improvements 
could  force  companies  to  abandon  their 
production  of  UST  equipment  or  to 
close  altogether,  and  it  may  have 
adverse  impacts  on  the  environment  by 
making  the  investment  or  development 
of  new  UST  technological  innovations 
more  difficult. 

The  preamble  to  this  proposed  rule  is 
structured  as  follows:  The  following 
section  briefly  describes  the  UST 
program.  This  section  is  followed  by  a 
discussion  of  this  proposed  ruie,  which 
includes  a  description  of  the  various 
options  lenders  may  exercise  both  pre- 
and  post-foreclosure  with  respect  to 
regulatory  compliance  for  a  secured 
UST  or  UST  system.  Proposed 
regulatory  text  concludes  this  proposed 
nile. 

n.  Description  of  the  UST  Regulatory 
Program 

Based  on  the  Agency's  study  of  the 
banking  community's  lending  practices 
and  discussions  with  representatives  of 
both  lenders  and  borrowers,  EPA 
believes  that  the  lending  community  in 
general  is  not  particularly  familiar  with 
the  UST  statutory  scheme  and 
regulatory  program.  Because  UST  and 
UST  systems  are  likely  to  be  used  as 
collateral  in  securing  loans  to 
borrowers,  the  Agency  believes  that  it  is 
appropriate  and  useful  to  briefly 
describe  the  UST  program  in  the 
preamble  of  this  proposed  rule.  The 
following  discussion  is  general  in  nature 
and  is  intended  to  provide  a  framework 
for  lenders  or  others  to  better 
understand  the  scope  and  intent  of  the 
program;  it  is  not  intended  to  be  a 
substitute  for  the  regulations 
themselves. 

Under  the  Hazardous  and  Solid  Waste 
Amendments  of  1984,  Congress 
responded  to  the  increasing  throat  to 
groundwater  posed  by  leaking 
underground  storage  tanks  by  adding 
subtitle  I  to  the  Resource  Conservation 
and  Recovery  Act.  Subtitle  I  required 
EPA  to  develop  a  comprehensive 
regulatory  program  for  USTs  storing 
petroleum  or  hazardous  substances. 


Congress  directed  the  Agency  to  publish 
regulations  that  would  require  owners 
and  operators  of  new  tanks  and  tanks 
already  in  the  ground  to  prevent  and 
detect  leaks,  cleanup  leaks,  and 
demonstrate  that  they  are  financially 
capable  of  cleaning  up  leaks  and 
compensating  third  parties  for  resulting 
damages. 

EPAs  UST  regulations,  40  CFR  parts 
280  and  281,  apply  to  any  person  who 
owns  or  operates  an  UST  or  UST 
system.  The  term  "owner"  is  defined  in 
the  statute  generally  to  mean  any  person 
who  owns  an  UST  used  for  the  storage, 
use,  or  dispensing  of  sub.stances 
regulated  under  subtitle  1  of  RCRA 
(which  includes  both  petroleum  and 
hazardous  substances)  (section  9001(3). 
42  U.S.C.  6991(3)).  Owners  are 
responsible  for  complying  with  the 
"technical  requirements,"  "financial 
responsibility  requirements,"  and 
"corrective  action  requirements" 
specified  in  the  statute  and  regulations. 
These  requirements  are  intended  to 
ensure  that  USTs  are  managed  and 
maintained  safely,  so  that  they  will  not 
leak  or  otherwise  cause  harm  to  human 
health  and  the  environment.  In 
addition,  should  a  leak  occur,  the 
requirements  provide  that  the  owner  is 
responsible  for  addressing  the  problem. 

These  same  requirements  apply  to  any 
person  who  "operates  '  an  UST  system. 
The  term  "operator"  is  very  broad  and 
means  "any  person  in  control  of,  or 
having  responsibility  for,  the  daily 
operation  of  the  underground  storage 
tank"  (section  9001(4),  42  U.S.C. 
6991(4)).  As  with  owners,  there  may  be 
more  than  one  operator  of  a  tank  at  a 
given  time.  Each  owner  and  operator 
has  obligations  under  the  statute  and 
regulations.  In  this  respect,  it  is 
important  to  understand  that  a  person 
may  have  obligations  under  subtitle  J 
either  as  an  owner  or  as  an  operator,  or 
both. 

The  following  subset  tions  describe 
briefly  each  of  the  major  components  of 
the  UST  regulatory  program  applicable 
to  persons  who  own  or  operate  USTs 
and  UST  systems. 

A.  UST  Technical  Standards 

The  technical  standards  of  40  CFR 
■part  280  referred  to  here  include: 
Subpart  B— UST  systems:  Design. 
Construction,  Installation,  and 
Notification  (including  performance 
standards  for  new  UST  systems, 
upgrading  of  existing  UST  systems,  and 
notification  requirements);  Subpart  C— 
General  Operating  Requirements 
(including  spill  and  overfill  control, 
corrosion  protection,  reporting  and 
recordkeeping);  Subpart  D — Release 
Detection;  §  280.50  (reporting  of 


suspected  releases)  of  Subpart  E— 
Release  Reporting,  Investigation,  and 
Confirmation;  and  Subpart  G — Out  of 
Service  UST  Systems  (including 
temporary  and  permanent  closure). 
These  regulations  impose  obligations 
upon  UST  ov.  ners  and  operators, 
separate  from  the  subtitle  I  corredive 
action  requirements  discussed  in 
Section  11.  B  of  this  preamble. 

1   Leak  Prevention 

Before  EPA  regulations  were  i^suf  d, 
most  tanks  were  constructed  of  bare 
steel  and  were  not  equipped  with 
release  prevention  or  detection  feattiift;. 
40  CFR  280.21  requires  UST  owner-  and 
operators  to  ensure  that  ;heir  tanks  are 
protected  against  corrosion  and 
equipped  with  devices  that  prevent* 
spills  and  overfills  no  later  than 
Dec  ember  22,  1998.  Tanks  installwl 
before  December  22,  1988  must  be 
replaced  or  upgraded  by  fitting  them 
with  corrosion  protection  and  spill  o-,d 
overfill  prevention  devices  to  brinp 
them  up  to  new-tank  stai^dards.  USTs 
installed  after  December  22. 1988  miisl 
be  fiberglass-reinforced  plastic, 
corrosion-protected  steel,  a  compositf^  r  f 
these  materials,  or  determined  by  thr 
implementing  agency  to  be  no  less 
protective  of  human  he.ilth  and  the 
environment  and  must  br  designed, 
constructed,  and  install, -J  in  accord.'i .■■.{« 
with  a  code  of  practice  developed  b\  a 
nationally  recognized  association  or 
independent  testing  laboratorv'.  Pipii  g 
installed  after  December  22,  1988 
generally  must  be  protected  against 
corrosion  in  accordance  with  a  nr?i(i;i,Tl 
code  of  practice.  All  owners  and 
operators  must  also  ensure  that  n-Ier.scs 
due  to  spilling  or  overfilling  do  not 
occur  during  product  transfer  and  li-  .1 
all  steel  systems  with  corrosion 
protection  are  maintained,  in.spec!t  .1. 
and  tested  in  accordance  with  §  280  .' ). 

2.  Leak  Detection 

In  addition  to  meetin-^  the  leak 
prevention  requirements,  owners  .tiici 
operators  of  USTs  must  use  a  method 
listed  in  §§280.43  through  280.44  fi  : 
detecting  leaks  from  portions  of  both 
tanks  and  piping  that  routinely  conlri.n 
product.  Deadlines  for  compliance  '..  ith 
the  leak  detection  requirements  h^-.:  <• 
been  phased  in  based  on  the  tanks  .L't-: 
The  oldest  tanks,  which  are  most  likely 
to  leak,  had  the  earliest »  omplianri 
deadlines. 

'i.  Release  Reporting 

UST  owners  and  operators  must,  in 
.icnordance  with  §280.50,  report  to  Iho 
implementing  agency  within  24  ho.;'s. 
or  another  reasonable  time  pericMl 
sporified  by  the  iinplrmenting  age;;    . . 


S'^^SO 
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the  discovery  of  any  released  regulated 
IjST  substances,  or  any 
release.  Unusual  operating 
monitoring  results  indicatidg 
must  also  be  reported  to  thf 
implementing  agency. 

4.  Closure 
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Owners  or  operators  who 
lo  take  tanks  out  of  operati 
either  temporarily  or  perma  i 
them  in  accordance  with  4C 
280.  subpart  C— Out-of-Ser 
Systems  and  Closure.  When 
systems  are  temporarily  cl 
and  operators  must  contin 
and  maintenance  of  corrosion 
and.  unless  all  USTs  have 
release  detection.  If  tempon 
for  three  months  or  more 
system's  vent  lines  must  be 
a.id  functioning,  and  all  oth 
ptunps.  manways.  and  anci 
equipment  must  be  capped 
AfttT  12  months,  tanks  that 
either  the  performance  stan 
n«u'  l?ST  systems  or  the 
requirements  (excluding  spi 
rive:fill  device  requirements 
pf;rmanently  closed,  unless 
assessment  is  performed  bv 
or  operator  and  an  extensior 
from  the  implementing  agt 
a  tank  permanently,  an  ow 
operator  generally  must:  No 
regulator^'  authority  30  da\s 
closing  (or  another  reasnnab 
period  determined  by  the  ir 
agency);  determine  if  the  tan 
Iraked  and,  if  so.  take  a 
notification  and  corrective  atti 
empty  and  clean  the  US^;  ar 
remove  the  UST  from  the  grc 
li'avt;  it  in  the  ground  filled 
inert,  solid  material. 


upj  r 
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5.  .Notification,  Reporting,  a; 
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UST  owners  who  bring  an 
s\  stem  into  use  after  I>Aay  8, 
notify  state  or  local  aulhoritifes 
existence  of  the  UST  and  cer 
compliance  with  certain  tec 
other  requirements,  as  speci 
§  280.22.  Owners  and  operat 
also  notify  the  implenientingjagencv 
least  30  days  (or  another  reaj 
time  period  determined  bv  tHe 
implementing  agency)  prior 
permanent  closure  of  an  UST 
addition,  owners  and  operat 
kevp  records  of  testing  result 
cailunlic  protection  system,  i 
us»^d;  leak  detection  perform 
u   kei-p;  repairs;  and  site  asstksment 
n    nils  at  permanent  closure  which 
n.iist  be  kept  for  at  lea.st  throt  vears). 
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B.  Corrective  Action  Requirements 

Owners  and  operators  of  UST  systems 
containing  petroleum  or  hazardous 
substances  must  investigate,  confirm, 
and  respond  to  confirmed  releases,  as 
specified  in  §§  280.51  through  280.67. 
These  requirements  include,  where 
appropriate:  Performing  a  release 
investigation  when  a  release  is 
suspected  or  to  determine  if  the  UST 
system  is  the  soiu-ce  of  an  off-site  impact 
(investigation  and  confirmation  steps 
include  conducting  tests  to  determine  if 
a  leak  exists  in  the  UST  or  UST  system 
and  conducting  a  site  check  if  tests 
indicate  that  a  leak  does  not  exist  but 
contamination  is  present);  notifying  the 
appropriate  agencies  of  the  release 
within  a  specified  period  of  time;  taking 
immediate  action  to  prevent  any  further 
release  (such  as  removing  product  from 
the  UST  system);  containing  and 
immediately  cleaning  up  spills  or 
overfills;  monitoring  and  preventing  the 
spread  of  contamination  into  the  soil 
and/or  groundwater;  assembling 
detailed  information  about  the  site  and 
the  nature  of  the  release;  removing  free 
product  to  the  maximum  extent 
practicable;  investigating  soil  and 
groundwater  contamination;  and.  in 
some  cases,  outlining  and  implementing 
a  detailed  corrective  action  plan  for 
remediation. 

C.  Financial  Responsibilitv 
Ht'quirpments 

The  financial  responsibilitv 
regulations  (40  CFR  part  280.'  subpart  H) 
require  that  UST  owners  or  operators 
demonstrate  the  ability  to  pay  the  costs 
of  corrective  action  and  to  compen.sate 
third  parties  for  injuries  or  damages 
resulting  from  the  release  of  petroleum 
from  USTs.  The  regulations  require  all 
owners  or  operators  of  petroleum  UST3 
to  maintain  an  ajmual  aggregate  of 
financial  assurance  of  $1  million  or  S2 
million,  depending  on  the  number  of 
USTs  owned.  Financial  assurance 
options  available  to  owners  and 
operators  include:  Purchasing 
commercial  environmental  impairment 
liability  insurance;  demonstrating  self- 
insurance;  obtaining  guarantees,  suretv 
bonds,  or  letters  of  credit;  placing  the 
required  amount  into  a  trust  fund 
administered  by  a  third  party;  or  reiving 
on  coverage  provided  by  a  state 
assurance  fund. 

D.  State  Program  Approval  Regulations 

Subtitle  I  of  RCR^A  allows  state  UST 
programs  approved  by  EPA  to  operate  in 
lieu  of  the  federal  program.  EPA's  state 
program  approval  regulations  under  40 
CFR  part  281  set  standards  for  state 
pro,t;rams  to  meet. 


E.  Scope  of  the  UST  Program 

There  are  certain  ts-pes  or  classes  of 
tanks  that  are  exempt  from  all  or  part  of 
subtitle  I's  requirements.  Specifically 
excluded  by  statute  are:  Farm  and 
residential  tanks  of  1.100  gallons  or  less 
capacity  used  for  storing  motor  fuel  for 
noncommercial  purposes;  tanks  used  for 
storing  heating  oil  for  consumptive  use 
on  the  premises  where  stored;  tanks 
stored  on  or  above  the  floor  of 
underground  areas  (such  as  basements 
or  tunnels);  septic  tanks;  systems  for 
collecting  stormwater  or  wastewater; 
fiow-through  process  tanks;  emergency 
spill  and  overfill  tanks  that  are 
expeditiously  emptied  after  use;  and 
tanks  holding  110  gallons  or  less  (42 
U.S.C.  6991(1)). 

In  addition,  and  of  particular 
importance  to  today's  proposal,  the 
statute  excludes  one  type  of  potential 
"owner"  from  the  corrective  action 
requirements  applicable  to  owners. 
Specifically,  the  statute  excludes  from 
the  definition  of  owner  any  person 
"who,  without  participating  in  the 
management  of  an  UST,  and  otherwise 
not  engaged  in  petroleum  production, 
refining,  and  marketing,  holds  indicia  of 
ownership  primarily  to  protect  the 
owner's  security  interest  in  the  tank" 
(RCR.\  section  9003(h)(9),  42  U.S.C. 
6991b(h)(9)).  This  statutory  provision  is 
intended  to  exempt  from  cleanup 
responsibility  a  person  whose  only 
connection  with  a  tank  is  as  the  holder 
of  a  security  interest;  i.e.,  a  bank  or 
other  secured  creditor  who  has 
extended  credit  to  a  borrower 
(commonly  the  tank's  owner)  and  who 
has  in  return  secured  the  loan  or  other 
obligation  by  taking  a  security  interest 
in  the  tank.  EPA  has  promulgated 
regulations  governing  corrective  action 
under  subtitle  I.  (See  40  CFR  part  280, 
§§280.51  through  280.67.)  The 
regulation  proposed  today  addresses  thi; 
requirements  of  subtitle  Ithat  are 
applicable  to  a  person  who  holds  a 
security  interest  in  a  tank  (a  "security 
holder"  or  merely  "holder")  from  the 
time  that  the  person  extends  the  credit 
up  through  and  including  foreclosure 
and  re-sale.  As  described  in  this 
proposed  rule,  a  holder  may  face 
obligations  either  as  an  owner  or  as  an 
operator,  depending  upon  the  specific 
activities  undertaken  by  the  holder. 

III.  The  UST  Security  Interest 
Exemption  and  Intent  of  Today's 
Proposed  Rule 

A.  Oveniew 

The  security  interest  exemption  under 
subtitle  I.  section  9003(h)(9)  of  RCRA. 
42  U.S.C.  6991b(h)(9).  provides: 
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As  used  in  this  subsection,  the  term 
"owner"  does  not  include  any  person  who, 
without  participating  in  the  management  of 
an  underground  storage  tank  and  otherwise 
not  engaged  in  petroleum  production, 
refining,  and  marketing,  holds  indicia  of 
ownership  primarily  to  protect  the  owner's 
security  interest  in  the  tank. 

Limited  legislative  history  exists 
concerning  the  RCRA  subtitle  I  security 
interest  exemption.  No  guidance  or 
other  indication  is  available  concerning 
the  types  of  activities  that  Congress 
considered  to  be  consistent  with  the 
subtitle  I  security  interest  exemption,  or 
about  the  types  of  activities  that 
Congress  considered  to  be 
impermissible  participation  in  an  UST 
or  UST  system's  management. 

The  statutory  exemption  is  limited  to 
liability  for  corrective  action  at 
petroleum-contaminated  sites.  Since  the 
subtitle  I  security  interest  exemption 
applies  only  to  tlie  corrective  action 
requirements  for  petroleum — Part  280 
Subpart  F  and  portions  of  subpart  E,  one 
interpretation  of  the  statute  could  hold 
that  the  holder  is  not  exempt  from 
complying  wilh  other  portions  of  the 
statute  and  regulations  applicable  to  an 
■"owner"  of  a  tank.  These  otlier  parts 
include  40  CFR  part  280,  subparts  B,  C, 
D,  E  (§  280.50  only),  and  G  (hereafter 
referred  to  as  the  "U.ST  technical 
standards"  for  piu-poses  of  this  rule), 
and  Subpart  H — Financial 
Responsibility.  However,  the  statute  is 
silent  with  respect  to  a  holder's  liability 
for  these  requirements  solely  as  a 
consequence  of  having  ownership  rights 
in  a  tank  primarily  to  protect  a  security 
interest.  The  Agency  does  not  believe 
that  these  limited  ownership  rights  rise 
to  the  level  of  full  "ownership  " 
sufficient  to  make  the  holder  an 
"owner"  of  the  tank,  as  that  term  is  used 
in  section  9001(3)  of  RCPvA  subtitle  i. 
Therefore,  EPA  is  proposing,  under  its 
broad  rulemaking  authority  in  section 
9003,  that  a  holder  who  meets  the 
criteria  specified  in  this  proposed  rule 
(i.e.,  whose  only  connection  with  the 
tank  is  as  the  bona  fide  holder  of  a 
security  interest  in  the  UST  or  UST 
system)  is  not  subject  to  the  UST 
technical  standards  and  financial 
responsibility  requirements  otherwise 
applicable  to  a  tank  owner.  EPA 
believes  that  this  is  both  appropriate 
under  the  Agency's  rulemaking 
authority  and  consistent  with 
Congressional  intent  in  providing  the 
section  9003(h)(9)  exemption  for  those 
persons  who  provide  only  financing  to 
owners  of  a  tank.  Accordingly,  a 
qualifying  holder  will  not  be  required  to 
comply  with  the  full  panoply  of  EPA 
regulations  implementing  subtitle  I  that 
apply  to  tank  owners  prior  to  or 


following  foreclosure,  provided  that  the 
requirements  of  today's  proposed  rule 
are  satisfied. 

With  respect  to  a  holder's  potential  to 
be  an  "operator"  of  a  tank  prior  to 
foreclosure,  consistent  with  the 
provisions  of  this  proposed  rule,  the 
holder  typically  will  not  be  involved  in 
the  day-to-day  operations  of  the  tank, 
and  will  therefore  not  incur  liability  as 
an  "operator."  2  By  foreclosing, 
however,  the  holder  takes  affirmative 
action  with  respect  to  the  tank  and 
displaces  the  borrower;  therefore,  by 
necessity,  the  holder  has  taken  "control 
of.  .  .  (and)  responsibility  for  .  .  ."the 
tank,  and  is  therefore  a  tank  operator 
under  the  definition  at  42  U.S.C. 
6991(4).  However,  under  today's 
proposed  rule,  a  foreclosing  holder's 
responsibility  for  corrective  action  as  an 
operator  is  limited  in  certain 
circumstances:  In  general,  a  holder's 
obligations  would  be  Umited  under  the 
provisions  of  this  rule  where  the 
foreclosed-on  tank  is  no  longer  storing 
petroleum,  or  where  the  holder  itself 
empties  the  tank  within  a  certain  time 
period.  In  these  circumstances,  while  a 
holder  is  an  operator  and  therefore 
subject  to  the  UST  program's  technical 
requirements  and  other  obligations,  a 
holder  may  remain  exempt  from  the 
corrective  action  requirements  and 
satisfy  the  technical  requirements  by 
exercising  one  of  the  options  for 
compliance  described  in  Section  III.  D. 
2  of  this  preamble.  These  options  allow 
a  holder  to  satisfy  its  regulatory 
obligations  as  an  "operator"  by 
undertaking  specified  minimally 
burdensome  and  environmentally 
protective  actions  to  secure  and  protect 
the  UST  or  UST  system.  On  the  other 
hand,  a  holder  who  operates  a  tank  by, 
for  example,  storing  or  dispensing 
product  following  foreclosure  will  be 
subject  to  the  full  range  of  requirements 
applicable  to  any  person  operating  a 
tank  (including  corrective  action 
requirements). 

In  developing  today's  proposal,  EPA 
examined  the  potential  obligations 
under  subtitle  1  of  government  entities 
that  act  as  conservators  or  receivers  of 
assets  acquired  from  failed  lending  and 
depository  institutions,  such  as  the 
Federal  Deposit  Insurance  Corporation 
(FDIC)  and  Resolution  Trust 


^Of  course,  a  lenrfer  which  h.is  ronlnil  of  or 
responsibility  for  ihe  daily  operdlion  of  a  lank 
would  be  an  "operator"  under  s»!ction  9001  (4),  and 
therefore  subject  to  all  requircmiMils  applicable  to 
an  operator  of  a  lank,  including  corrective  ar  linn. 
Similarly,  such  ae!s  may  also  constitute 
"participation  in  the  nia.iagement"  of  the  tank, 
which  would  void  the  section  9003(h)(9)  exemption 
and  ohligiile  the  lender  to  (omply  wilh  Ihe.se  <,i,iif; 
technir.dl,  financia",  and  corroilive  arfion 
riMjiiirinienis  as  an  mxrun. 


Corporation  (RTC).  Where  a  govern  mpnt 
entity  or  its  designee  is  acting  as  a 
conservator  or  receiver,  EPA  interprets 
the  security  interest  exemption  in  RCRA 
subtitle  I  section  9003(h)(9)  to  preclude 
the  imposition  of  the  insolvent  estate's 
liabilities  against  the  government  entity 
acting  as  the  conservator  or  receiver, 
and  considers  the  liabilities  of  the 
institution  being  administered  to  be 
limited  to  the  institution's  assets.  The 
situation  of  a  conservator  or  receiver  of 
a  failed  or  insolvent  lending  institution 
is  analogous  to  that  of  a  trustee 
(particularly  a  trustt>e  in  bankruptcy) 
that  is  administering  an  insolvent's 
estate  and,  in  accordance  with  those 
principles,  the  insolvent's  liabilities  are 
to  be  satisfied  from  the  estate  being 
administered  and  not  from  the  assots  of 
the  conservator  or  receiver.  Therefore, 
satisfaction  of  an  estate's  drhts  or 
liabilities  would  not  reach  the  general 
assets  of  the  FDIC,  the  RTC,  those  of  any 
other  government  entity  at  ting  in  a 
similar  capacity,  or  thos*^  of  a  private 
person  acting  on  behalf  of  the 
government  conservator  or  receiver. 

B.  Legal  Authority 

The  legal  basis  for  this  proposed  rule 
is  the  Agency's  broad  authority  to  iss-.ie 
regulations  interpreting  oad 
implementing  the  provisions  of  RCRA 
subtitle  I  at  issue  in  this  proposal. 
Section  9003(b),  42  U.S.C.  6991b(lj) 
provides  EPA  with  authority  to 
"promulgate  release  detection, 
prevention,  and  correction  regulatioi>s 
applicable  to  all  owners  and  operators 
of  underground  storage  tanks,  as  may  be 
necessary  to  protect  human  health  and 
the  environment."  ' 

The  Agency  is  proposing  to  define  the 
regulatory  terms  under  which  a  se<:iir<»d 
creditor  may,  consistent  with  the 
statutory  exemption,  avoid 
responsibility  for  corrective  action  as  r,n 
owner  and  operator  of  an  undergroumi 
storage  tank,  as  well  as  proposing  an 
exemption  from  certain  financial 
responsibility  requirements.  As 
discussed  elsewhere  in  this  preamblir 
{See  Section  III.D),  the  statutory 
exemption  from  corrective  action 


•  Th"  rof  cnt  iIit  ision  by  the  U.S.  Court  of  Ap/ .  als 
fur  the  D.C  Cirruit  in  AW/ey.  ej  ol  v.  EPA.  No.  s»3- 
1312  (Ffb.  4,  1904)  does  not  apply  to  or  affect  the 
riilr  Ih-e  Aqi-ncy  is  proposing  lotiiiy.  The  Keltfv 
decision  \iHiji\e.d  the  Agency's  rule  on  lender 
lii>'niliiy  under  CilRCLA,  which  interpreted  a 
statuloiy  exemption  under  CERCLA  which  \s 
similar  to  tha",  unuer  RCRA  Subtitle  I,  because 
lackjedj  «t.)tijtory  riuthority  to  restrict  by  reg-il. 
private  rights  of  action  arising  under  the 
slrtlute.       "  Kellcy.  slip  op.  at  3.  As  noted  abuvi', 
§9003  expressly  confers  upon  h.P.\  a  broad 
r-ileniakinj;  authority;  to  the  extf  r,t  that  the  ^f"   "s 
of  rulemaking  .iiiihority  were  not  sufficientlv 
explif  it  under  CT:R(".1J\,  such  is  not  lhecd.se\in,,iT 
KCRA  .Subtitle  I 


i'ln 


30452 


Federal 


oil 


emsTi 


it^ 


gi  int 


oi 


idere  d 

owi  er 


"g 


liability  addresses  only 
underground  storage  tank ; 
statute  and  EPA's  impl 
regulations  extend  liabil 
owners  and  operators.  Th 
believes  that  without  pror  i 
rule  under  EPA's  broad 
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security  interest  exempt 
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exemption  may  be  ren 
meaningless,  since  an 
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In  addition,  the  Agency 
rulemaking  authority  to,  ir 
discretion,  exempt  certain 
owners  and  operators  Iroir 
.'!!  ti(m  obligations  {i.e..  hoi 
security  interests  as  descri 
proposal).  Section  9003(b) 
Agency,  in  promulgating 
under  subtitle  I.  to  make  d 
its  UST  regulati'  :ns  betwreji 
classes  of  tanks,  based  u 
■'ihe  technical  capability  o 
nnd  operators."  Because  se 
interest  holders  are  typica 
gc.'ural  matter  engaged  in 
and  maintenance  of  USTs 
not  possess  the  technical  c 
i!i()st  UST  owners  and  of 
tioos  not  believe  that  requi; 
ftimply  with  highly  detai 
requirements  is  appropririt 
II  ijiiiring  them  to  do  so  is 
lor  protection  of  human  he 
f:r.vironment.  Furtheri;iore. 
believes  an  exemption  fron 
rrj.'.uiatory  requirements  is 
in  the  context  of  this  propo 
where  an  exenrsption  will  s 
indirectly,  to  advance  the 
subtitle  I  by  making  credit 
.'ivailable  and  thus  aiding  i 
implementation  of  tank  u 
requirements. 

However,  this  authority  i 
ended,  as  section  90ri3(aj  n 
to  promulgate  regulations  l! 
pn)t(!ctive  of  human  health 
••nvironment.  Without  com 
the  level  of  protcctiveness  ( 
l.\  the  UST  program,  EPA  p 
v.Ui'il  on  its  section  9003(b) 
u  iifii  if  excluded  a  group  o 
cperators  from  RCRA  subtit 
p  j'.iireinents  in  the  final  Fi 
I    .s,i.»nsibility  Rule  [n.i  IK 
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26,  1988).  (In  relevant  part,  the 
preamble  to  the  final  Financial 
Responsibility  Rule  states:  "The  Agency 
does  not  interpret  the  Congressional 
intent  of  subtitle  I  to  preclude 
exempting  any  class  of  USTs  from 
otherwise  applicable  requirements 
when  the  Agency  has  determined  that 
such  requirements  are  not  necessary  to 
protect  human  health  or  the 
environment.")  That  rule  exempted 
states  and  the  federal  government  from 
the  UST  financial  respoiisibility 
requirements  since  those  entities  were, 
as  a  class,  able  to  satisfy  the  purpose  of 
the  financial  responsibility 
requirements  in  the  absence  of 
regulation. 

Similarly,  for  purposes  of  this 
proposal,  EPA  believes  that  it  is 
reasonable,  in  light  of  the  purposes 
behind  this  proposal,  to  exempt  a  holder 
from  RCRA  subtitle  I  corrective  action 
requirements  as  an  operator  if  its  USTs 
are  empty  and  secure  (as  would  be 
required  under  today's  proposal)  or  if 
the  holder  chwjses  to  also  engage  in 
environmentally  beneficial  activities  (as 
discussed  in  Section  III.  E  of  this 
preamble).  Because  of  the  requiremeiits 
a  holder  must  meet  before  enjoying  this 
proposed  exemption,  EPA's  UST 
regulations  will  satisfy  the  statutory 
requirement  that  thoy  be  protective  of 
human  health  and  the  environment. 

C.  Licibility  of  a  Holder  as  an  Own  fir  of 
an  Underground  Storage  Tank  or 
Underground  Storage  Tank  System 

The  following  sections  describe  the 
key  terms  used  in  this  proposed  rule. 
For  the  most  part,  these  are  also  terms 
used  in  the  section  9003(h)(9)  security 
interest  exemption.  This  section 
specifies  Lhe  activities  that  are  not 
"participating  in  the  management"  of  a 
tank  and  which  a  holder  may  under 
todiiy's  proposal,  engage  in  consistent 
with  subtitle  I  regulatory  requirements 

1.  Petroleum  Production,  Refining,  and 
Marketing 

"Production  of  petroleum"  includes, 
but  is  not  limited  to,  activities  involved 
in  the  production  of  crude  oil  or  other 
forms  of  petroleum,  as  well  as  the 
production  of  petroleum  products  from 
purchased  materials,  either  domestically 
or  abroad.  "Refining"  includes  the 
processes  of  cracking,  distillation, 
separation,  conversion,  upgrading,  and 
finishing  of  refined  petroleum  or 
petrrileum  products.  "Marketing" 
includes  the  distribution,  transfer,  or 
sale  of  petroleum  or  petroleum  products 
for  wholesale  or  retail  purposes.  A 
holder  who  stores  petroleum  products 
in  USTs  for  on-site  consumption  only, 
such  as  to  provide  heat  to  an  office 


building  or  to  refuel  its  own  vehicles,  is 
not  considered  to  be  engaged  in 
petroleum  production,  refining,  or 
marketing  for  the  purposes  of  the  U'ST 
regulatory  program. 

2.  Indicia  of  Ownership 

EPA  is  proposing  that  "indicia  of 
ownership"  means  ownership  or 
evidence  of  an  ownership  interest  in  a 
petroleum  UST  or  UST  system.  EPA  is 
not  proposing  to  hmit  or  qualify  type, 
quality,  or  quantity  of  ownership  indicia 
that  may  be  held  by  a  person  for  the 
purpose  of  the  regulatory  exemption. 
The  nature  of  the  ownership  interest 
may  vary  according  to  the  type  of 
sficured  transaction  and  the  nature  of 
the  holder's  relationship  (such  as  that  of 
a  guarantor  or  surety).  Accordingly, 
indicia  of  ownership  may  be  evidence  of 
any  ownership  interest  or  right  to  an 
UST  or  UST  system,  such  as  a  s(!curity 
interest,  an  interest  in  a  security 
interest,  or  any  other  interest  in  an  U.ST 
or  UST  system.  For  purposes  of  this 
proposed  rule,  exam.ples  of  such  indicia 
include,  but  are  not  limited  to,  a 
mortgage,  deed  of  trust,  or  legal  or 
equitable  title  obtained  pursuant  to 
foreclosure  or  its  equivalents,  a  surety 
bond,  guarantee  of  an  obligation,  or  an 
assignment,  lien,  pledge,  or  other  right 
to  or  form  of  encunibranco  against  an 
UST  or  UST  system.  Accordingly,  it  is 
not  necessary  for  a  person  to  hold  actual 
title  or  a  security  interest  in  order  to 
maintain  some  indicia  or  evidence  of 
ownership  in  an  UST  or  UST  system. 

3.  f^marily  To  Protect  a  Security 
Intere.st 

EPA  is  proposing  that  the  term 
"primarily  to  protect  a  security  interest" 
as  used  in  this  proposed  regulation 
means  a  holder's  indicia  of  ownership 
are  held  primarily  for  the  purpose  of 
securing  payment  or  performance  of  an 
obligation.  EPA  intends  this  phrase  to 
require  that  the  ownership  interest  be 
maintained  primarily  for  the  purpo.se  of. 
or  primarily  in  connection  with, 
securing  payment  or  performance  of  a 
loan  or  other  obligation  (a  .security 
interest),  and  not  an  interest  in  the  UST 
or  UST  system  held  for  some  othtir 
reason. 

A  security  interest  may  arise  pursuant 
to  a  variety  of  statutory  or  common  law 
financing  transactions.  While  a  security 
interest  is  ordinarily  created  by  mutual 
consent,  such  as  a  secured  transaction 
within  the  scope  of  .■Article  9  of  the 
Uniform  Commercial  Code,  there  are 
other  means  by  which  a  security  interest 
may  be  created,  some  of  which  may  or 
m.'.y  not  be  the  result  of  a  consensual 
arrangement  between  the  parties  to  the 
transaction.  In  g«;neral.  a  transaction 
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that  gives  rise  to  a  security  interest 
within  the  ambit  of  this  proposed  rule 
is  one  that  provides  the  holder  with 
recourse  against  an  UST  or  IJST  system 
of  the  person  pledging  the  security:  the 
purpose  of  the  interest  is  to  secure  the 
repayment  of  money,  the  performance  o 
a  duty,  or  of  some  other  obligation.  See 
generally].  White  &  R.  Summers. 
Handbook  on  the  Uniform  Commercial 
Code  §  22  (2d  Ed.  1980):  Restatement  of 
Security(\941]. 

As  a  matter  of  general  law,  security 
interests  may  arise  from  transactions  in 
whic  h  an  interest  in  an  UST  or  UST 
system  is  created  or  established  for  the 
purpose  of  securing  a  loan  or  other 
oDiigation.  and  includes  mortgages, 
dpeds  of  trust,  liens,  and  title  held 
pursuant  to  lease  financing  transactions. 
vSficurily  interests  may  also  ari.sc  from 
transactions  such  as  sale-and- 
loa.snbacks,  conditional  sales. 
insUillmenf  sales,  trust  receipt 
transactions,  certain  a.ssignments. 
factoring  agreements  or  accounts 
receivable  fln;mcing  agreements, 
consignments,  among  others,  provided 
that  the  transaction  creates  or 
(  slablishes  an  interest  in  an  L'ST  or  U.ST 
system  for  the  purpose  of  secu.wng  a 
loan  or  other  obligation. 

In  contrast,  "indicia  of  ownership" 
held  •■primarily  to  protect  (a)  security 
interest"  do  not  include  evidence  of 
interests  in  the  nature  of  an  investment 
in  the  UST  or  UST  system,  or  an 
ownership  interest  held  primarily  for 
any  reason  other  than  as  protection  for 
a  .security  interest.  The  person  holding 
ownership  indicia  to  protect  a  security 
interest  may  have  additional,  secondary 
reasons  for  maintaining  the  indicia  in 
addition  to  protecting  a  security 
interest:  maintaining  indicia  for  rea.sons 
in  addition  to  protecting  a  security 
interest  may  be  con.sisient  with  the 
exemption  and  this  proposed  rule. 
However,  any  such  additional  reasons 
must  be  secondary  to  protecting  a 
security  interest  in  die  secured  UST  or 
UST  system.  EPA  recognizes  that 
lending  institutions  have  revenue 
interests  in  the  loan  transactions  that 
create  security  interests;  such  revenue 
interests  are  not  considered  to  be 
investment  interests,  but  are  considered 
secured  transactions  falling  within  the 
proposed  security  interest  regulatory 
e.xemption. 

4.  "Holder"  of  Ownership  Indicia 

A  "holder"  as  used  in  this  proposed 
regulation  is  a  person  who  maintains 
ownership  indicia  primarily  to  protect  a 
security  interest,  however  acquired  or 
held.  The  term  "holder"  includes  the 
initial  holder  (such  as  the  loan 
originator)  and  any  subsequent  holder. 


such  as  a  successor-in-interest, 
subsequent  purchaser  on  the  secondary 
market,  loan  guarantor,  surety,  or  other 
person  who  maintains  indicia  of 
ownership  primarily  to  protect  a 
security  interest.  The  term  also  includes 
any  person  acting  on  behalf  of  or  for  the 
benefit  of  the  holder,  such  as  a  court- 
appoir.ted  receiver  or  a  holder's  agent, 
employee,  or  representative. 

Finally,  it  should  b*  noted  that 
lending  institutions,  which  typically 
hold  a  large  number  of  security 
interests,  may  also  act  in  some  trustee, 
fiducinry,  or  other  capacity  with  respect 
to  an  UST  or  UST  system. 'However,  this 
rule  does  not  address  circumstances  in 
which  a  lending  institution  or  any 
pe.'son  acts  as  a  trustee,  or  in  a  non- 
lending  capacity,  or  has  any  interest  in 
an  UST  or  UST  system  other  than  as 
provided  in  this  rule.  Because  this 
proposed  regulation,  as  well  as  the 
e.xtinipfion  in  section  900:i(h)(9). 
addresses  only  persons  who  maintain  a 
"security  interest,"  any  discussion  of 
persons  with  other  interests  or 
involvement  in  an  UST  or  UST  system 
is  beyond  the  scope  of  this  proposed 
rule.  Of  course,  a  trustee  or  other 
fiduciiry  with  respect  to  an  UST  or  UST 
systein  (or  any  person  who  independent 
of  the  status  as  trustee  or  fiduciary)  who 
holds  indicia  of  ownership  in  the  UST 
or  UST  system  primarily  to  protect  a 
security  interest  may  fall  within  this 
proposed  security  interest  regulator>' 
e.xemption. 

5.  Participating  in  Management 

EPA  proposes  that,  as  used  in  this 
proposed  rule,  "participation  in  the 
management  of  an  UST  or  UST  system" 
nieans  the  actual  involvement  in  the 
management  or  control  of 
decisionmaking  related  to  the  UST  or 
UST  system  by  the  holder.  Participation 
in  management  does  not  ii^  l.i(ie  the 
mere  capacity  or  unexercised  right  or 
ability  to  influence  UST  or  UST  system 
operations.  This  proposal  contains  a  list 
of  activities  that  is  not  all-inclusive,  but 
which  generally  describes  activities  that 
are  not  considered  to  be  evidence  that 
a  holder  is  participating  in  the 
management  of  an  UST  or  UST  system. 
In  addition,  to  address  those  other 
activities  not  specifically  listed,  a 
general  test  of  management 
participation  is  proposed.  The  general 
test  specifies  that  a  holder  is  considered 
to  be  participating  in  management, 
within  the  scope  of  this  proposed 
regulatory  exemption,  when  it  exercises 
decisionmaking  control  over  the 
borrower's  UST  or  UST  system,  or 
where  the  holder  assumes  overall 
management  responsibility 
encompassing  decisionmaking  authority 


over  the  enterprise  that  includes  day-tc^ 
day  operation  of  the  UST  or  L'ST 
system. 

Under  the  proposed  rule,  activities 
that  are  evidence  that  a  holder  is 
participating  in  the  management  of  an 
UST  or  UST  system,  and  thus  actmg 
outside  the  scope  of  this  proposed 
regulator)'  exemption,  include: 
Exercising  management  control  or 
decisionmaking  authority  over 
operational  aspects  of  3n  UST  or  L  SI 
system,  or  securing  a  lease  agr^omrnt. 
(ontrartua!  arrangement,  nremplcvee 
relationship  with  any  other  person  to 
manage  or  operate  the  UST  or  L!ST 
system.  Such  activities  indicate  thrit  a 
holder  is  involved  in  or  exercising 
decisionmaking  control  of  operation'-  r.f 
the  UST  or  UST  system  in  which  the 
holder  has  a  security  interest. 

For  purposes  of  this  proposed  rule  a 
holder  performing  the  functions  of  a 
plant  manager,  operations  m.anager. 
chief  operating  officer,  chief  executive 
officer,  and  the  like,  of  die  facihfv  or 
business  at  which  the  UST  is  located  is 
considered  to  be  exercising  ma.iagement 
control  or  decisionmaking  auMioritv 
over  the  operational  aspects'of  the  UST 
or  UST  syttem  and  therefore, 
participating  in  management,  unless  Ihi- 
responsibilities  for  the  position 
specifically  exclude  ail  UST 
responsibilities.  Control  over  the 
operational  aspects  of  management 
should  not  be  confused,  however,  with 
those  activities  which  constitute 
administrative  or  financial  ma.nagement 
or  involvement  in  non -operational 
activities.  Such  activities  may  be 
engaged  in  by  a  holder  in  the  course  i>i 
managing  a  loan  portfolio  and  do  not 
exceed  the  boundaries  of  the  security 
interest  exemption.  Such  activities  mav 
include  providing  financial  or  other 
assistance,  environmental  investigations 
or  monitoring  of  the  borrower's  business 
and  collateral,  engaging  in  "loan  work 
out"  activities,  foreclosing  on  a  secured 
UST  or  UST  system,  winding  down 
operations  following  foreclosure  or  its 
equivalents,  or  divesting  itself  of  the 
foreclosed-on  property  containing  an 
UST  or  UST  system.  These,  as  well  as 
other  actions  related  to  a  holder's 
financial  and  administrative  obligafir»ns. 
are  discussed  in  more  detail  in  the 
following  section. 

a.  General  Test  of  Management 
Participation.  It  is  not  possible  to 
specifically  cover  in  this  proposed  rule 
or  any  regulation  every  conceivable 
situation  in  which  a  holder  might  act.  or 
to  make  specific  provisions  for  every 
action  that  a  holder  might  undertake 
that  might  make  it  ineligible  for  the 
protection  of  the  proposed  security 
interest  regulatory  exemption,  voiding 
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the  security  interest  exemp^io 
general  test  or  standard  of 
in  an  UST  or  UST  system's 
has  therefore  been  formulated 
provide  a  framework  withi 
assess  the  consistency  of  a 
actions  with  the  limitations 
proposed  regulatory  exemp  . 
Tnis  proposal's  two-pron  ; 
standard  of  management 
provides  that  while  the  borjow 
in  possession  of  an  UST  or 
(i.e..  pre-foreclosure),  a  holder 
participates  in  the  manag 
UST  or  UST  system  only  w 
holder  either  exercises  deci 
control  over  the  UST  or  US 
where  the  holder's  actions 
assume  responsibility  for 
management  of  the  UST  or 
system's  day-to-day  operati 
general  test  adopts  a  functi 
approach  which  focuses  on 
actual  decisionmaking  invo 
the  operational  (as  opposed 
financial  or  administrative) 
borrower's  UST  or  UST  sy 
prong  looks  to  whether  the 
exercised  decisionmaking 
the  borrower's  environment 
compliance.  If  so.  the  holdei 
"participating  in  the  man 
the  UST  or  UST  system  as 
the  proposed  rule.  Similarly 
prong  looks  to  where  the  ho 
functioning  as  the  overall 
exercising  management  at  a 
encompassing  the  borrower 
environmental  obhgations, 
substantially  all  of  the  opera 
aspects  of  the  borrower's  ent 
regardless  of  whether  deci 
control  over  compliance  wit 
regulations  governing  the 
system  has  been  explicitly 
not.  This  level  of  actual  invo 
the  management  of  the  UST 
system  is  sufficient  to 
management  participation 
of  this  proposed  regulatory- 

Under  the  first  prong  of  th( 
test,  a  holder  cannot  remain 
scope  of  the  exemption  if  it 
borrower's  environmental 
activities  associated  with  the 
UST  system.  Under  the  secoijd 
the  general  test,  the  ability  to 
environmental  compliance 
responsibilities  from  other 
aspects  of  the  borrower's  bus 
enterprise  demonstrates  that 
has  manifested  or  assumed 
responsibility  at  a  managemeit 
that  includes  environmental 
and  in  doing  so  is  considerec 
participating  in  the  UST  or 
system's  management. 

However,  management  parlicipation 
aoes  not  include  the  unexerc  sed  right 
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to  become  involved  in  operational  UST 
or  UST  system  decisionmaking.  In  other 
words,  if  the  holder  does  not  exercise  its 
rights  to  participate  In  the  management 
of  the  UST  or  UST  system,  it  still  may 
qualify  for  the  security  interest 
exemption.  Whether  the  exercise  of 
rights  that  a  holder  might  have — 
whether  under  contract  or  other 
agreement  (if  any)  or  otherwise, 
including  the  enforcement  of  loan  terms 
and  covenants  or  other  rights — rises  to 
the  level  of  participation  in  the  UST  or 
UST  system's  management  is  measured 
by  reference  to  the  general  test. 

b.  Actions  that  are  not  participation 
in  management.  Participation  in  the 
following  activities  will  not  exclusively. 
in  themselves,  exceed  the  bounds  of  this 
proposed  regulatory  exemption: 
Policing  the  loan,  undertaking  financial 
work  out  with  a  borrower  where  the 
obligation  is  in  default  or  in  threat  of 
default,  undertaking  foreclosing  and 
winding  up  operations  (as  described 
later  in  this  proposal),  or  preparing  the 
UST  or  UST  system  for  sale  or 
liquidation.  In  addition,  the  holder  is 
not  considered  to  be  participating  in  the 
management  of  the  UST  or  UST  system 
by  monitoring  the  borrower's  business; 
by  requiring  or  conducting  on-site 
investigations,  including  site 
assessments,  inspections,  and  audits,  of 
the  environmental  condition  of  the  UST 
or  UST  system ^r  the  borrower's 
financial  condition;  by  monitoring  other 
aspects  of  the  UST  or  UST  systiem 
considered  relevant  or  necessary  by  the 
holder;  by  requiring  certification  of 
financial  information  or  compliance 
with  applicable  duties,  laws,  or 
regulations,  or  by  requiring  other  similar 
actions,  provided  that  the  holder  does 
not  otherwise  participate  in  the 
management  or  operation  of  the  UST  or 
UST  system,  as  provided  in  this 
proposed  regulation.  Such  oversight  and 
obligations  of  compliance  imposed  by 
the  holder  are  not  considered  part  of  the 
management  of  an  UST  or  UST  system. 
Although  such  requirements  and 
oversight  may  inform  and  perhaps 
strongly  influence  the  borrower's 
management  of  an  UST  or  UST  system, 
the  holder  is  not  considered  to  be 
participating  in  management  where  the 
borrower  continues  to  make  operational 
decisions  concerning  the  UST  or  UST 
system. 

The  protected  activities  of  a  holder 
that  are  specifically  identified  in  this 
rule  are  consistent  with  the  language  of 
RCRA  section  9003(h)(9)  and  the  overall 
purpose  of  subtitle  I.  Judicial  decisions 
construing  the  substantially  similar 
language  of  CERCLA  section  101(20){A) 
have  addressed  the  issue  of  the 
appropriate  degree  of  a  holder's 


involvement  at  a  facility  in  which  it 
held  a  security  interest  (i.e.,  the 
standard  of  "participation  in 
management").  Although  the  cases 
articulated  the  CERCLA  standard  using 
different  language,  these  cases  generally 
held  that  the  exemption  is  abrogated 
once  a  holder  has  divested  the  borrower 
or  debtor  of  its  management  authority 
prior  to  foreclosure,  such  as  when  the 
holder  becomes  involved  in  the 
facility's  day-to-day  operations,  where  it 
becomes  overly  entangled  in  the  affairs 
of  the  facility,  or  where  its  involvement 
otherwise  affects  a  facility's  hazardous 
waste  practices.  See  United  States  v. 
Maryland  Bank  &  Trust  Co.,  632  F. 
Supp.  573  (D.  Md.  1986);  United  States 
V.  Mirabile,  15  Envtl.  L.  Rep.  (Envfl.  L. 
Inst.)  20994  (E.D.  Pa.  1985) 
(participation  in  financial  management 
insufficient  to  void  the  security  interest 
exception  to  owner  liability);  United 
States  v.  Fleet  Factors  Corp..  901  F.2d 
1550  (nth  Cir.  1990).  cert,  denied.  Ill 
S.Ct.  752  (1991). 

Other  cases  interpreting  the 
provisions  of  CERCLA  established  that  a 
holder's  involvement  in  financially 
related  matters — such  as  periodic 
monitoring  or  inspections  of  secured 
property,  loan  refinancing  and 
restructuring,  financial  advice,  and 
similar  activities — will  not  void  the 
exemption.  See  Guidice  v.  BFG 
Electroplating  and  Manufacturing  Co.. 
732  F.  Supp.  556  (W.D.  Pa.  1989); 
United  States  v.  Nicolet,  29  Envtl.  Rep. 
Cas.  (BNA)  1851  (E.D.  Pa.  1989);  United 
States  v.  Mirabile,  15  Envtl.  L.  Rep. 
(Envtl.  L.  Inst.)  20994  (E.D.  Pa.  1985) 
(participation  in  financial  management 
insufficient  to  void  the  security  interest 
exception  to  owner  liability).  The 
variations  in  the  courts'  articulations  of 
the  standard,  however,  left  unclear  the 
precise  degree  of  involvement  that 
could  be  undertaken  without  voiding 
the  CERCLA  exemption.  See,  e.g..  Fleet 
Factors  Corp.,  901  F.2d  at  1557  (secured 
creditor  may  incur  CERCLA  liability  by 
participating  in  the  financial 
management  of  a  facility  to  a  degree 
indicating  a  capacity  to  influence  the 
corporation's  treatment  of  hazardous 
waste);  In  re  Bergsoe  Metal  Corp.,  910 
F.2d  668  (9th  Cir.  1990)  ("there  must  be 
some  actual  management  of  the  facility 
before  a  secured  creditor  will  fall 
outside  the  exception  [found  in 
CERCLA  section  101(20)(A)1"). 
However,  more  recent  cases  under 
CERCLA  have  articulated  a  standard  of 
management  participation  that  is 
substantially  similar  to  that  in  this 
proposed  rule.  See  United  States  v. 
McLamb.  5  F.  3d  69  (4th  Cir.  1993); 
Waterville  Industries,  Inc.  v.  Finance 
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Authority  of  Maine,  984  F  2d.  549  (1st 
Cir.  1993). 

VVhilfi  the  cases  listed  above  describe 
particular  activities  and  draw  a  line 
between  the  actions  of  a  holder  that  are 
and  are  not  evidence  of  management 
participation  for  purposes  of  CERCLA, 
there  remains  uncertainty  about  the 
effect  of  activities  commonly  or 
routinely  undertaken  by  a  holder  in  the 
course  of  managing  a  loan  secured  by  an 
UST  or  UST  system.  EPA  believes  that 
the  uncertainty  created  for  holders 
examining  their  potential  for  liability 
under  CERCLA  also  exist  when  holders 
assess  their  potential  obligations  under 
RCRA  subtitle  I.  Therefore,  this 
proposed  rule  is  intended  to  specify  the 
compliance  obligations  for  lenders 
when  conducting  normal  business 
activities  and  to  define  with  greater 
precision  the  point  at  which  a  holder's 
actions  pass  from  loan  oversight  nnd 
advice  to  actual  UST  or  UST  system 
management. 


The  following  sections  discuss  and 
describe  the  specific  activities  of  a 
holder  that  the  proposed  rule  defines  as 
either  activities  that  indicate  the 
holder's  participation  in  the 
management  of  an  UST  or  UST  system 
or  those  that  are  not  instances  of 
participation  in  the  management  of  an 
UST  or  UST  system  by  a  person  holding 
indicia  of  ownership  primarily  to 
protect  a  security  interest  in  the  UST  or 
UST  system. 

It  bears  repeating,  however,  that  the 
activities  identified  in  this  proposed 
rule  do  not  specify  the  only  activities 
that  may  be  undertaken  by  a  holder 
without  losing  the  protection  of  the 
proposed  security  interest  regulatory 
exemption,  and  one  should  not  infer 
that  activities  not  specifically 
mentioned  in  this  rule  are  automatically 
considered  evidence  of  participation  in 
an  UST  or  UST  system's  management — 
those  must  be  addressed  on  a  case-by- 
case  basis  based  on  the  general  test 
provided  in  this  rule. 

(1)  Actions  at  the  inception  of  the 
loan  or  other  transaction  giving  rise  to 
a  security  interest.  Actions  undertaken 
by  a  holder  prior  to  the  inception  of  a 
transaction  in  which  indicia  of 
ouTiership  are  held  primarily  to  protect 
a  security  interest  are  irrelevant  with 
respect  to  the  general  test  of 
participation  in  management,  and  thus 
ar(!  not  considered  evidence  of 
participation  in  the  management  of  the 
UST  or  UST  system.  Thus,  consultation 
and  negotiation  concerning  the  structure 
and  terms  of  the  loan  or  other 
obligation,  the  payment  of  interest,  the 
payment  period,  and  specific  or  general 
financial  or  other  advice,  suggestions, 
counseling,  guidance,  or  other  actions  at 


or  prior  to  the  time  that  indicia  of 
ownership  are  first  held  are  not 
considered  evidence  of  participation  in 
the  management  of  the  UST  or  UST 
system  for  purposes  of  this  proposed 
rule.  Activities  that  take  place  prior  to 
holding  indicia  of  ownership  are  not 
relevant  for  determining  whether  the 
holder  has  participated  in  the 
management  of  the  UST  or  UST  system 
after  the  time  that  the  holder  acquires 
indicia  of  ownership. 

In  addition  to  sucn  pre-loan 
involvement,  a  holder  may  determine 
(whether  for  risk  management  or  any 
other  business  purpose)  to  undertake  or 
require  an  environmental  investigation 
(which  could  include  a  site  assessment, 
inspection,  and/or  audit)  of  an  UST  or 
UST  system  securing  the  loan  or  other 
obligation.  Such  environmental 
investigation  may  be  undertaken  by  the 
holder,  for  example,  or  the  holder  may 
require  one  to  be  conducted  by  another 
party  (such  as  the  borrower)  as  a 
condition  of  the  loan  or  other 
transaction.  Neither  RCRA  Subtitle  1  nor 
this  proposed  rule  require  that  such  an 
environmental  investigation  be 
undertaken  to  qualify  for  the  security 
interest  exemption,  and  the  obligations 
of  a  holder  seeking  to  avail  itself  of  the 
exemption  cannot  be  based  on  or 
affected  by  the  holder's  not  conducting 
or  not  requiring  an  environmental 
investigation  in  connection  with  the 
security  interest.  Similarly,  a  holder  is 
not  engaged  in  management 
participation  solely  as  a  resuh  of 
undertaking  or  requiring  an 
environmental  investigation,  and 
nothing  in  this  proposed  rule  should  be 
understood  to  discourage  a  holder  from 
undertaking  or  requiring  such  an 
environmental  investigation  in 
circumstances  deemed  appropriate  by 
the  holder.  Because  lender-conducted  or 
-required  investigations  of  a  borrower's 
business  or  collateral  are  information- 
gathering  in  nature,  such  activities 
cannot,  alone,  be  considered  to  be 
management  participation  by  a  holder. 

In  the  event  that  a  pre-loan 
environmental  investigation  of  a  UST  or 
UST  system  reveals  contamination,  the 
holder  may  undertake  any  one  of  a 
variety  of  responses  that  it  deems 
appropriate:  For  example,  the  holder 
may  refuse  to  extend  credit  or  to  follow 
through  with  the  transaction  or  instead 
maintain  indicia  of  ownership  in  other, 
non-contaminated  property  as 
protection  for  the  security  interest. 
Alternatively,  a  holder  may  determine 
that  the  risk  of  default  is  sufficiently 
slight  (or  that  the  extent  of 
contamination  is  minimal  and  does  not 
significantly  affect  the  value  of  the  UST 
or  UST  .system  as  collateral)  to  proceed 


to  extend  credit  and  maintain  indicia  of 
ownership  in  the  UST  or  UST  system. 
Additionally,  the  holder  may  require  the 
borrower  to  clean  up  the  contamination 
as  a  condition  for  extending  the  loan. 
Such  activities  are  not  considered 
participation  in  the  UST  or  UST 
system's  management,  and  a  holder  that 
knowingly  takes  a  security  interest  in 
contaminated  collateral  is  not  subject  to 
compliance  with  the  RCRA  Subtitle  I 
corrective  action  regulatory  program 
solely  on  this  basis. 

(2)  Policing  the  security  interest  or 
loan.  A  holder  may  undertake  actions 
that  are  consistent  with  holding 
ownership  indicia  primarily  to  protect  a 
security  interest  which  include,  but  an' 
not  limited  to,  a  requirement  that  the 
borrower  clean  up  a  release  from  the 
UST  or  UST  system  which  may  have 
occurred  prior  to  or  during  the  li.'e  of 
the  loan  or  security  interest  (as 
described  in  the  last  section):  a 
requirement  of  assurance  of  the 
borrower's  compliance  with  applicable 
federal,  state,  and  local  environmental 
or  other  laws  and  regulations  during  the 
life  of  the  loan  or  security  interest: 
securing  authority  or  permission  for  the 
holder  to  periodically  or  regularly 
monitor  or  inspect  the  UST  or  UST 
system  in  which  the  holder  possesses 
indicia  of  ownership,  or  the  borrower's 
business  or  financial  condition,  or  both; 
or  to  comply  with  legal  requirements  to 
which  the  holder  is  s\ibject;  or  other 
requirements  or  conditions  by  which 
the  holder  is  able  to  police  adequately 
the  loan  or  security  interest,  provided 
that  the  exercise  by  the  holder  of  such 
other  loan  policing  activities  are  not 
considered  evidence  of  management 
participation  as  provided  in  the 
proposed  rule's  "general  test"  of 
management  participation. 

The  authority  for  the  holder  to  take 
such  actions  may  be  contained  in 
contractual  (e.g.,  loan)  documents  (ir 
other  relevant  documents  specifying 
requirements  for  financial, 
environmental,  and  other  warranties, 
covenants,  and  representations  or 
promises  from  the  borrower.  While  the 
regulatory  exemption  in  this  proposed 
rule  requires  that  the  actions  undertaken 
by  a  holder  in  overseeing  or  managing 
the  loan  or  other  obligation  be 
consistent  with  those  of  a  person  whose 
indicia  of  ownership  in  an  UST  or  UST 
system  is  held  primarily  to  protect  a 
security  interest,  a  holder  is  not 
expected  to  be  an  insurer  or  guarantor 
of  environmental  safety  or  qualitv  at  a 
secured  UST  or  UST  system.  The 
inclusion  of  environmental  warranties 
and  covenants  is  not  considered  to  be 
evidence  of  a  holder's  acting  as  an 
insurer  or  guarantor,  and  a  finding  nf 
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"management  participatio  1"  cannot  be 
premised  solely  on  the  exi  ;tence  of  such 
terms  or  upon  the  holder's  actions  that 
ensure  that  the  UST  or  US' '  system  is 
managed  in  an  environrnei  itally  sound 
manner.  Since  these  acticr  s  are 
consistent  with  holding  in  iicia  of 
ownership  primarily  to  pn  tect  a 
security  interest,  they  are  r  ot 
considered  to  be  participat  on  in 
management  in  this  propo!  ed  rule. 

(3)  Loan  work  out.  The  h  aider  may 
determine  that  actions  neei  1  to  be  taken 
with  respect  to  the  UST  or  UST  system 
to  safeguard  the  security  ir  terest  from 
loss.  These  actions  may  be  necessary 
when,  for  example,  a  loan  ]  s  in  default 
or  threat  of  default,  and  are  commonly 
referred  to  as  "loan  work  o  it"  activities. 
"Loan  work  out"  is  largely  an  undefined 
term  but  is  generally  under  stood  in  the 
financial  community  to  mem  those 
activities  undertaken  to  prevent, 
mitigate,  or  cure  a  default  I  y  the  obligor 
or  to  preserve  or  prevent  th  3  diminution 
of  the  value  of  the  security.  Loan  work 
out  activities  are  recognize(  by  EPA  as 
a  common  lender  undertak  ng  and,  as 
such,  these  actions  will  not  take  a 
holder  outside  of  the  scope  of  the 
security  interest  exemption  provided  for 
in  this  proposed  rule,  provided  that 
such  actions  are  consistent  with  the 
proposed  general  test  of  ma  lagement 
participation. 

When  the  holder  underta  ;es  loan 
work  out  activities,  provide  ;  financial  or 
other  advice,  or  similar  sup  lort  to  a 
financially  distressed  borro  ver,  the 
holder  will  remain  within  t  le  scope  of 
the  proposed  security  intere  st  regulatory 
exemption  only  so  long  as  t  le  holder 
does  not  participate  in  man  igement  as 
provided  by  this  proposed  i  ule's  general 
test.  Loan  work  out  actions  hat  are  not 
evidence  of  "participation  i  1 
management"  include,  but  i  re  not 
limited  to:  Restructuring  or 
renegotiating  the  terms  of  th  e  security 
interest;  requiring  payment  )f  additional 
rent  or  interest;  exercising  f(  irbearance 
with  regard  to  the  security  i  iterest; 
requiring  or  exercising  right ;  pursuant 
to  an  assignment  of  account ;  or  other 
amounts  owing  to  an  obiigo: ;  requiring 
or  exercising  rights  pursuan  to  an 
escrow  agreement  pertainin]  to  amounts 
owing  to  an  obligor;  providi  ig  specific 
or  general  financial  or  other  advice, 
suggestions,  counseling,  or  j  uidance; 
and  exercising  any  right  or  r  ;medy  the 
holder  is  entitled  to  by  law  c  r  under  any 
warranties,  covenants,  cond  tions. 
reprosentations.  or  promises  from  the 
borrower. 

(4)  Foreclosure  and  sale  o 
liquidation.  Foreclosure  and  possession 
of  property  for  purposes  of  s  ile  or 
liquidation  are  often  the  onlf  remedv 


the  holder  may  have  to  secure 
performance  of  an  obligation.  The 
process  of  foreclosure  and  sale  or 
liquidation  of  a  foreclosed-on  UST  or 
UST  system  often  results  in  the 
exclusive  possession  of  the  UST  or  UST 
system  by  the  holder  and  may  require  or 
result  in  the  holder's  taking  record  title 
to  the  UST  or  UST  system  under  the 
laws  of  some  states.  For  piuposes  of  this 
proposed  rule,  the  term  "foreclosure  or 
its  equivalents"  includes  foreclosure, 
purchase  at  foreclosure  sale,  acquisition 
or  assignment  of  title  in  heu  of 
foreclosure,  acquisition  of  a  right  to 
possession  or  title,  or  other  agreement  in 
settlement  of  the  loan  obligation,  or  any 
other  formal  or  informal  manner  by 
which  the  holder.acquires  possession  of 
the  borrower's  collateral  for  subsequent 
disposition  in  partial  or  full  satisfaction 
of  the  underlying  obligation.  These 
actions  are  considered  to  fall  within  the 
scope  of  the  proposed  regulatory 
exemption  as  necessary  incidents  to 
holding  ownership  indicia  primarily  to 
protect  a  security  interest.  However,  a 
holder  is  under  the  coverage  of  the 
proposed  rule  and  is  not  considered  an 
"owner"  of  a  UST  or  UST  system  only 
so  long  as  the  holder's  acquisition 
pursuant  to  foreclosure  is  reasonably 
necessary  to  ensure  satisfaction  or 
performance  of  the  obligation,  is 
temporary  in  nature,  and  occurs  while 
the  holder  is  actively  seeking  to  sell  or 
otherwise  divest  the  foreclosed-on  UST 
or  UST  system. 

To  meet  the  requirements  of  the 
proposed  rule's  exemption  from 
regulatory  compliance  as  an  "owner" 
following  foreclosure,  a  holder  must  be 
acting  consistently  with  the  security 
interest  exemption's  requirement  that 
the  ownership  indicia  maintained  by 
the  holder  continue  to  be  held  primarily 
to  protect  the  security  interest.  Where  a 
holder's  actions  indicate  that  it  is  not 
seeking  to  sell  or  liquidate  the  secured 
assets,  the  e.xemption  is  voided  because 
such  actions  are  akin  to  holding  the 
asset  for  investment  purposes.  This 
proposed  regulation  describes 
circumstances  under  which  a  holder 
may  avoid  being  considered  an  "owner" 
of  property  on  which  it  forecloses  for 
purposes  of  certain  Subtitle  I 
regulations.  It  is  only  by  complying  with 
the  provisions  of  this  proposed  rule  that 
the  limited  ownership  rights  of  a 
security  holder  do  not  rise  to  the  level 
of  full  "ownership"  sufficient  to  make 
the  security  holder  an  "owner"  of  the 
tank,  as  that  term  is  used  in  EPA's  UST 
regulations.  The  proposed  rule  first 
provides  a  set  of  general  criteria  for 
offering  an  UST  or  UST  system  for  sale, 
and  when  and  under  what 
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circumstances  an  offer  of  purchase  may 
or  may  not  be  rejected.  In  addition,  even 
though  a  holder  is  permitted  to  use 
whatever  means  are  appropriate  and 
available  to  sell  or  otherwise  divest 
itself  of  foreclosed-on  property,  as  a 
measure  of  certainty  this  proposed  rule 
contains  an  objective  test  that,  if 
followed  by  a  holder,  establishes  that 
the  holder  is  meeting  the  general 
obligation  to  divest  itself  of  a  foreclosed- 
on  UST  or  UST  system  in  a  reasonably 
expeditious  manner.  EPA  believes  that 
this  aspect  of  the  proposed  rule  is 
consistent  with  the  RCRA  Subtitle  I 
security  interest  exemption. 

In  general,  under  this  proposal,  a 
foreclosing  holder  must,  in  order  to 
maintain  consistency  with  the  security 
interest  exemption,  seek  to  sell  or 
otherwise  divest  itself  of  foreclosed-on 
property  in  a  reasonably  expeditious 
manner  using  whatever  commercially 
reasonable  means  are  available  or 
appropriate,  taking  all  facts  and 
circumstances  into  account.  A  holder 
cannot,  under  the  terms  of  the  proposed 
rule,  reject  or  refuse  offers  for  the 
property  that  represent  fair 
consideration  for  the  asset  and  remain 
within  the  proposed  regulatory 
exemption.  A  holder  that  outbids  or 
refuses  offers  ft-om  parties  offering  fair 
consideration  for  the  property 
establishes  that  the  property  is  no  longer 
being  held  primarily  to  protect  a 
security  interest.  The  terms  of  the  bid 
are  relevant  for  this  purpose,  and  a 
holder  is  not  required  to  accept  offers 
that  would  require  it  to  breach  duties 
owed  to  other  holders,  the  borrower,  or 
other  persons  with  interests  in  the 
property  that  are  owed  a  legal  duty.  In 
addition,  the  term  "fair  consideration" 
refers  to  an  all  cash  offer,  which  is 
intended  to  ensure  that  this  proposed 
rule  would  not  require  a  holder  to 
accept  a  bid  that  contains  unacceptable 
conditions,  such  as  requirements  for 
indemnification  agreements,  non-cash 
offers,  "bundled"  offers,  etc.  This 
proposed  provision  should  not  be  read 
to  reljuire  that  a  holder  may  accRnt  only 
cash  offers,  however;  a  holder  is  always 
free  to  accept  any  offer  satisfactory  to 
the  holder.  The  exact  requirement  that 
would  be  imposed  by  this  proposed 
regulation  is  that  a  holder  may  not  reject 
a  cash  offer  of  fair  consideration  for  the 
foreclosed-on  property.  If  it  does,  or  if 
it  outbids  others  offering  fair 
consideration,  then  the  holder  would, 
under  today's  proposal,  be  considered  to 
be  an  owner  of  the  UST  or  UST  system 
in  the  same  manner  as  any  other 
purchaser. 

This  proposed  rule's  provisions 
defining  "fair  consideration"  and 
spRcifying  when  the  foreclosing  holder 


may  reject  or  outbid  offers  for  the 
properly  are  formulated  to  reflect  the 
amount  that  the  holder  may  bid  at  the 
foreclosure  sale,  or  not  reject  during  the 
foreclosure  sale  or  thereafter,  in  order  to 
recover  on  its  loan  or  other  obfigation. 
In  addition,  there  may  be  multiple 
security  interests  in  a  borrowers 
property  held  by  secured  creditors, 
which  the  definition  of  "fair 
consideration  "  must  account  for. 
Therofore,  for  a  .senior  creditor,  the  \enn 
"fair  consideration"  is  proposed  to 
mean  a  cash  amount  that  represents  a 
v.ilue  equal  to  or  greater  than  the 
outstanding  obligation  owed  to  the 
holder  (iacluding  the  fees,  penalties. 
;ind  other  charges  incurred  by  thi; 
holder  in  connection  with  the  p.^ouerty). 
"Fair  consideration"  is  further  proptjsed 
to  indicate  that  the  amount  that  will 
recover  the  holder's  "security  interest" 
in  the  property  may  vary-  depending  on 
li:e  seniority  of  the  loan  or  other 
obligation  that  is  being  foj-eclosed  upon. 
Spei  ifically,  a  junior  creditor  may  be 
required  to  outbid  senior  creditors  in 
order  to  recover  the  value  of  its  loan  or 
othor  obligation.  The  definition  of  fair 
consideration  therefore  distinguishes 
between  what  junior  or  senior  creditors 
may  bid  or  not  reject  for  purposes  of 
maintaining  the  exemption.  In  addition, 
in  order  to  avoid  haliil^ty  under  law  (.for 
R.xample.  to  the  borrower),  the 
fornclosing  holder  may  be  required  to 
seek  an  amount  at  the  foreclosure  sale 
that  is  greater  than  the  outstanding 
obligation  owed  to  the  foreclosing 
holder,  or  to  sell  the  property  in  a 
liifferent  manner;  therefore,  the 
proposed  rule  does  not  require  a  holder 
to  accept  an  offer  of  "fair  consideration" 
if  to  do  so  would  subject  the  holder  to 
liability  under  federal  or  stale  law. 

hi  this  way  the  proposed  rules 
provisions  with  respect  to  the  sale  or 
disposition  of  property  will  not  conflict 
with  the  manner  in  which  such  sales  are 
required  to  be  conducted  undpr  general 
principles  of  law  applicable  to  the 
holder  and  the  disposition  of  the 
property  including  the  U.ST.  For 
purposes  of  this  proposed  rule,  the 
definition  of  "fair  consideration"  is  an 
objective,  "bright-line"  test  to  determine 
\vhether  the  foreclosing  holder  has  an 
investment  or  other  interest  in  the 
property  that  is  not  within  the 
exemption,  or  whether  the  holder's 
post-foreclosure  activities  indicate  that 
it  continues  to  maintain  its  ownership 
indicia  in  the  property  primarily  to 
protect  a  security  interest,  and  is 
therefore  within  the  protective  ambit  of 
the  proposed  rule. 

While  a  holder  may  use  whatever 
means  are  reasonable  and  appropriate 
for  marketing  foreclosed-. ir,  property  lo 


establish  that  it  is  seeking  to  divest  itself 
of  property  in  an  expeditious  manner, 
this  proposed  rule  also  provides  a 
mechanism  by  which  a  holder  can 
definitely  establish  that  it  continues  to 
hold  indicia  of  ownership  primarily  to 
protect  a  security  interest  and  is  not  an 
"owner,"  for  purposes  of  complying 
with  the  UST  regulatory  program,  of 
foreclosed-on  property.  This  mechanism 
is  intended  to  act  as  another  "bright 
line"  to  provide  clear  and  unambiguous 
evidence  that  a  holder  is  not  the  VST  or 
UST  systt;m's  "owner"  following 
foreclosure:  A  holder  choosing  to  avail 
itself  oJ  this  bright  line  test  must,  within 
12  months  following  the  acquisition  of 
marketable  title,  list  the  property  w  ith  a 
broker,  dealer,  or  agent  who  deals  wi'h 
the  type  of  property  in  question,  or 
advertise  the  prop'^rtv  as  being  for  sale 
or  disposition  on  at  least  a  monthly 
basis  in  either  a  real  estate  publicalinn 
or  a  trgde  or  other  publication  suilable 
for  the  property  in  question,  or  a' 
newspaper  of  general  c  irculation 
(defined  as  one  with  a  circulation  o'.er 
10.000.  or  one  suitable  under  anv 
applicable  federal,  slate,  or  local  rules  ol 
court  for  publicati;:n  required  hv  court 
nrder  or  rules  of  civil  procedure) 
coveriir:^  the  area  where  the  propiTtv  is 
located   L^  the  holder  satisfies  these" 
criteria,  the  holder  is  ronsiderei!  to  have 
complied  with  the  recjuirement  in  the 
proposrd  rule  that  it  is  seeking  ti)  se!) 
or  otherw  ise  divest  the  property  m  an 
expeditious  manner. 

EPA  also  recognizes  ihal  market 
»:unditinns,  the  condition  of  the 
property,  and  niher  factors  may  mean 
that  despite  reasonable  efforts  to 
expeditiously  sell  or  divest  furec  losed- 
on  property,  the  property  may  not  be 
quickly  sold.  Therefore,  this  regulation 
does  not  impose  a  time  requirement  for 
the  ultimate  di.sposilion  of  foreclosed-on 
property.  Provided  that  the  propertv  is 
being  actively  offered  for  sale  by  the 
holder  and  no  offers  of  fair 
consideration  are  ignored,  outbid,  ur 
rejected,  foreclosed-on  property  mav 
continue  to  be  held  by  the  holder 
without  the  holder  being  considered  an 
"owner"  of  the  UST  or  UST  system  for 
purposes  of  complymg  with  the  UST 
regulatory  program,  as  detailed  in  this 
proposed  rule. 

Regardless  of  the  manner  in  which  the 
foreclosing  holder  chooses  to  market  the 
property,  if  at  any  time  after  six  months 
following  the  acquisition  of  marketable 
title  the  holder  rejects,  or  does  not  act 
upon  within  90  days  of  receipt  of.  a 
written,  bona  fide,  firm  offer  of  fair 
consideration  for  the  property,  the 
holder  will  lose  the  protection  of  the 
proposed  rule.  Under  this  proposal,  a 
"written,  bono  fide,  firm  offer"  is  n 


legally  enforceable,  commercially 
reasonable,  offer,  including  all  material 
terms  of  the  transaction,  from  3  ready, 
willing,  and  able  purchaser  who 
demonstrates  to  the  holder's  satisfaction 
the  ability  to  perform.  Where  a  holder 
outbids,  rejects,  or  fails  to  act  upon  an 
offer  of  fair  consideration,  the  holiJer  is 
considered,  for  the  purpose  of  the 
proposed  regulatory  exemption,  to  be 
maintaining  its  indicia  of  ownership  in 
the  property  as  protection  for 
investment  purposes,  and  not  as 
security  for  the  obligation. 

1  he  proposed  exemption  from 
regulator,'  compliance  would  also 
permit  a  foreclosing  holder  to  undertake" 
actions  with  respect  to  the  UST  or  UST 
system  to  protect  or  preserve  the  value 
of  the  secured  asset.  For  example,  a 
holder  may  determine  that  it  needs  In 
take  certain  actions  with  respect  to  an 
I  )ST  or  UST  system's  operations  in 
order  to  preserve  the  value  of  the 
foreclosed-on  assets  or  to  prevent  a 
future  release  (such  as  by  the  removal  <.) 
an  UST  or  UST  system's  contents  as 
described  below),  or  to  olhenvise 
prepare  property  for  safe  public  act  ess 
incident  to  sale  or  liquidation  of  assets 
Precisely  because  a  holder  in  charge  of 
an  UST  or  UST  system  may  need  t.i  trtk-- 
affirmative  action  with  respect  to  the 
L'ST or  LLST  system  incnient  to 
foreclosure  and  with  respect  to  any 
petroleum  products  that  are  known  to 
be  present,  the  propo.sal  piovides  that 
such  actions  of  dominion  and  control 
over  the  UST  or  UST  system  are 
considered  necessary  components  of 
holding  ownership  indicia  primarily  lo 
protect  a  security  interest,  provided 
such  actions  are  undertaken  to  protect 
the  asset's  value  and  are  not  undertaken 
for  investment  purposes.  Therefore, 
under  this  proposed  rule,  siirh 
mitigative  or  preventative  measures  are 
considered  to  be  actions  that  are 
consistent  with  holding  ownership 
indicia  primarily  to  pmtect  the  security 
interest  in  the  UST  ot  UST  system. 
(5)  Winding  up  operations  after 
foreclosure.  In  addition,  in  the  post- 
foreclosure  context,  this  proposed  rule 
provides  that  a  holder  that  forecloses  on 
an  U.ST  or  UST  .syste.m  with  ongoing 
operations  may  wind  up  the  I'ST  or 
I  !ST  systems  operations  without  also 
being  considered  to  be  partic  ipating  in 
management.  Winding  up  is  considered 
a  protected  activity  by  a  foreclosing 
holder  because,  ivithout  such 
protection,  foreclosure  would  nut  be 
pcjssible  where  piactical  or  commercial 
necessity  dictates  that  the  fcjreclosing 
holder  undertake  such  actions. 
"Winding  up"  in  the  post -force  1  us  11:. • 
context  includes  tlio^e  actions  that  an 
nece.ssary  to  close  down  an  UST  or  I  '.■>'' 
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system  s  operations,  secun 
otherwise  protect  the  valu< 
foreclosed  assets  for 
liquidation.  In  winding  up 
liST  system,  a  holder  may 
necessary  security  measures 
other  actions  that  protect 
an  UST  or  UST  system's 
including  steps  taken  to 
minimize  the  risk  of  a  rele; 
of  release  of  the  UST  or  I ' 
contents. 
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D.  Liability  of  a  Holdur  as 
of  an  Underground  Storage 
Underground  Storage  Tani 

Although  this  proposed 
promulgated  under  author! 
regulations  governing  UST 
EFA  intends  that  it  be  con.s 
and  further  the  purposes  o 
security  interest  exemptioi 
Section  9003(h)(9).  One  cri 
of  the  RCR-'k.^ublitle  I  stati 
interest  exemption  is  that 
excludes  a  holder  from  the 
"owner"  for  corrective  acti 
the  statute  does  not  explici 
holder's  responsibilities  as 
I'ST  system  "operator." 
explicit  language  in  the 
regarding  operators  creates 
problem  for  holders,  since 
corrective  action  regulati 
d('.scribt>d  in  Section  II.  B  o 
preamble)  apply  to  both 
operators  of  underground  s 
Thus,  although  RCR.-^  subti 
exempts  holders  from  corrt 
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system  is  subject  to  the  full  range  of 
requirements  applicable  to  operators  of 
USTs.  In  addil;ion,  a  holder  may  also 
forfeit  the  protection  of  the  proposed 
regulatory  security  intereijt  exemption 
from  compliance  with  the  UST 
regulator}'  program  as  an  owner  if  the 
holder  participates  in  the  management 
of  an  UST  or  UST  system  as  defined  in 
this  proposal. 

However,  a  holder  will  not,  as  a 
general  matter,  have  control  of,  or 
responsibility  for,  the  daily  operation  of 
an  UST  or  UST  system  prior  to 
foreclosure  in  its  capacity  as  a  secured 
creditor  who  holds  indicia  of  owTiership 
primarily  to  protect  a  security  intere.st. 
Prior  to  foreclosure,  a  holder  is 
permitted  to  conduct  tho.se  activities 
related  to  its  financial  and 
administrative  obligations  of  managing  a 
loan  portfolio.  The  holder  in  this 
position  will  not  lose  its  ability  to  take 
advantage  of  the  proposed  regulatory 
exemption  exclusively  as  a  result  of 
engaging  in  these  activities.  .See  Section 
ni.C.5  of  this  preamble  for  a  more 
complete  discussion  of  this  issue. 

2.  Post-Foreclosure  Operation 

If  a  borrower  defaults  on  its  loan 
obligation  and  the  holder,  primarily  to 
protect  its  security  interest,  forecloses 
on  the  borrower's  UST  or  UST  system, 
the  holder  is  faced  with  the  decision  to 
continue  or  suspend  the  storage  or 
dispensing  of  product  from  the  UST.  As 
with  activities  prior  to  foreclosure,  a 
holder  who  operates  an  UST  following 
foreclosure  (in  any  manner  other  than 
placing  the  UST  in  temporary  or 
permanent  closure  as  specified  in  this 
proposal)  would,  under  the  current 
regulatory  scheme,  be  an  "operator"  and 
subject  to  all  subtitle  I  requirements.  If 
the  holder  complies  with  the 
requirements  of  this  rule  for  placing  a 
tank  into  temporary  or  permanent 
closure,  a  holder,  although  nevertheless 
an  operator,  would  be  exempt  from  the 
subtitle  1  corrective  action  regulatory 
requirements  otherwi.se  applicable  to 
operators. 

The  strategies  for  complying  with  the  - 
UST  technical  standards  described  in 
this  proposal  include  emptying  tanks, 
leaving  vent  lines  open  and  functioning, 
capping  and  securing  lines  within  15 
days  after  foreclosure,  and  performing 
either  temporary'  or  permanent  closure 
of  the  UST  or  UST  system.  Conversely. 
a  foreclosing  security  holder  who 
exercises  some  other  strategy  for 
complying  with  the  subtitle  I  technical 
requirements  (or  who  fails  to  comply) 
could  be  an  "operator"  under  the 
subtitle  I  regulations  and  would 
therefore  be  subject  to  the  full  panoply 
of  subtitle  I  regulatory  oblinations 


applicable  to  all  operators  of  tanks 
including  the  rxirrective  action 
regulations. 

As  long  as  an  UST  or  UST  system 
continues  to  store  product,  future 
releases  are  possible.  Consequently. 
EPA  believes  that  the  best  way  to  ensure 
that  a  holder's  tanks  will  not  contribute 
to  contamination  after  the  liolder  has  - 
taken  possession  of  the  UST  or  UST 
system  (particularly  if  the  holder  is 
exempted  from.  EPA's  corrective  action 
regulations)  is  to  require  the  holder  to 
empty  its  tanks  of  all  petroleum 
product.  An  UST  or  UST  system  is 
empty — in  accordance  with  §  280.70 — 
when  all  materials  have  been  removed 
using  commonly  employed  practices  so 
that  no  more  than  2.5  centimeters  (oi\e 
inch)  of  residue,  or  0.3  percent  by 
weight,  of  the  total  capacity  of  the  UST 
system,  remain  in  the  system.  To  ensure 
that  the  UST  system  has  been 
adequately  secured,  vent  lines  must  "oe 
li;ft  open  and  functioning,  and  all  other 
lines,  pump.s,  manways.  and  ancillar\- 
equipment  must  be  capped  and  secured 
(§  280.70).  Under  today's  proposal, 
holders  who  engage  in  these  activities 
within  15  days  after  foreclosure  will  be 
exempted  from  the  corrective  action 
requirements  applicable  to  "operators." 
This  is  a  reasonable  condition  on  which 
to  base  this  e.xernptiDn  since  the  threat 
of  future  contamination  will  have  been 
effectively  abated  for  the  temporary 
period  of  time  thai  the  property  remains 
in  foreclosure  by  emptying  the  tank  and 
complying  with  the  other  requirements 
of  40  CFR  pan  280.  as  described  in  thi.-, 
proposed  rule.  Compliance  with  these 
reqiiircm*  nts  will  also  satisfy  the 
technical  requirements  applicable  to 
foreclo.sing  holders  as  "operators"  under 
the  rule  proposed  today. 

EPA  is  proposing  that  15  days  hv. 
allowed  to  empty  the  tank,  and  cap  and 
secure  all  lines  and  equipment  ba.sod  on 
its  familiarity  with  companies  that 
specialize  in  providing  UST  technical 
services  and  on  the  Agency's  knowledge 
of  the  steps  required  to  properly 
complete  these  tasks.  Based  on  this, 
EPA  proposes  that  15  days  is  a 
reasonable  and  adequate  time  frame  that 
limits  the  period  of  time  during  which 
a  tank  containing  petroleum  product 
may  be  left  largely  unattended. 
However,  the  Agency  is  interested  in 
receiving  comments  from  any  holders 
who  feel  that  a  15-day  time  frame  would 
be  inadequate  for  a  holder  to  arrange  for 
the  completion  of  these  tasks.  EP.A 
requests  comments  and  data  about  the 
adequacy  of  a  15-day  time  frame  and 
information  supporting  an  alternative 
time  frame.  Information  supporting 
EP.^'s  propos!'(i  time  frame  is  available 
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from  the  Agency  OUST  docket, 
reference  number  UST  3-16. 

In  addition  to  emptying  and  securing 
the  UST  or  UST  system,  a  holder  who 
wishes  to  take  advantage  of  the 
proposed  exemption  from  subtitle  1 
correcti\e  action  regulatory 
requirements  as  an  operator  must 
comply  with  the  subtitle  I  requiremejits 
for  either  temporary  or  permanent 
closure.  A  holder  who  chooses  to 
permanently  close  its  UST  or  UST 
system,  must  do  so  in  accordance  with 
§§  280.71  through  280.74,  Subpart  G— 
Out  of  S.!rv-icc  UST  Systems  and 
Closure.  A  holder  who  chooses  to 
temporarily  close  its  tanks  is  required, 
throughout  the  first  12  months 
following  foreclosure,  to  maintain 
corrosion  protection  and  report  any 
known  or  suspected  releases  from  the 
UST  system.  In  accordance  with 
§280.70,  release  detection  is  not 
required  as  long  as  the  UST  system  is 
empty. 

If,  after  12  months  in  temporary 
closure  status,  the  holder  possesses  an 
UST  or  UST  system  that  does  not  meet 
either  the  performance  standards  in 
§  280.20  for  new  UST  systems  or  the 
upgrading  requirements  in  §  280.21 
(excluding  the  spill  and  overfill 
equipment  requirapients),  and  the 
holder  has  not  successfully  disposed  of 
the  UST  or  UST  System,  the  holder  must 
either  permanently  close  the  UST 
system  in  accordance  with  §§  280.71 
through  280.74  or  perform  a  site 
assessment  in  accordance  with 
§  280.72(a)  and  apply  for  an  extension 
through  the  appropriate  implementing 
agency. 

A  holder  will  only  need  to  perform  a 
site  assessment  if  it  has  failed  to  sell  or 
otherwise  divest  of  its  UST  or  UST 
system  property  within  12  months  after 
entering  temporary  closure  and  only  if 
the  tanks  it  has  acquired  have  not  been 
upgraded  or  replaced  to  meet  the 
requirements  of  §  280.20  for  new  UST 
systems  or  §  280.21  for  upgraded 
systems.  (UST  systems  that  are 
adequately  protected  from  corrosion  and 
equipped  with  leak  detection  devices 
pose  a  significantly  lower  threat  to 
human  health  and  the  environment  than 
do  substandard  tanks.)  The  site 
assessment  requirement  can  also  be 
satisfied  if  one  of  the  external  release 
detection  methods  allowed  in 
*?  280.43(e)  or  (f)  is  operating  at  the  end 
of  the  12-month  period,  and  the  release 
detection  method  operating  indicates 
that  no  release  has  occurred.  For  those 
who  are  still  in  possession  of  tanks  12 
months  after  foreclosure,  many  are 
expected  to  possess  upgraded  or 
replaced  tanks  since  much  of  the  credit 
l.'iat  is  expected  to  be  extended 


subsequent  to  this  rule  should  be  used 
for  upgrading  or  replacing  substandard 
tanks.  Under  these  circumstances,  the 
holder  would  be  allowed  to  remain  in 
temporary  closure  indefinitely. 
Therefore.  EPA  believes  that  few 
situations  should  call  for  a  site 
assessment  while  the  holder  is  in 
temporary  closure.  For  those  cases  in 
which  a  holder  will  find  it  necessar}'  to 
perform  a  site  assessment  and  apply  for 
a  temporary  closure  extension,  EPA 
does  not  believe  that  such  a  requirement 
will  pose  a  significant  additional  burden 
upon  the  holder,  since  it  is  increasingly 
a  standard  business  practice  for  a  site 
assessment  to  be  conducted  upon  most 
transfers  of  commercial  property.  (See 
Guidelines  for  an  Environmental  Risk 
Program.  Federal  Deposit  Insurance 
Corporation,  February  25,  1993.)  While 
in  some  cases  the  requirement  may 
oblige  a  holder  to  perform  a  site 
assessment  sooner  (within  12  months 
after  foreclosure)  rather  than  later  (upon 
the  date  of  .sale  or  disposition  of  the 
UST  or  UST  system),  EPA  expects  that 
in  mo.st  cases  a  site  assessment  will,  in 
all  probability,  be  performed  before  the 
UST  or  UST  system  is  transferred  to  a 
subsequent  purchaser. 

The  purpose  of  the  provision  that 
requires  an  UST  owner  and  operator  to 
perform  a  site  assessment  in  order  to 
apply  for  an  extension  12  months  after 
entering  temporary  closure  (if  a 
substandard  UST  or  UST  sy.stem  has  not 
been  replaced  or  upgraded)  was  to  allow 
a  variance  mechanism  for  UST  owners 
to  avoid  permanent  closure  of  tanks,  on 
a  case-by-case  basis.  The  reason  for 
requiring  the  site  assessment  before 
applying  for  an  extension  was  based  on 
EPA's  concerns  that  prior  contamination 
could  have  occurred  and  could  continue 
to  spread  from  a  temporarily  closed  UST 
system.  Although  a  holder  would  not  bo 
required  to  comply  with  EPA's  UST 
corrective  action  regulations  if 
contamination  is  discovered  (provided, 
of  course,  the  holder  satisfies  the 
requirements  of  this  proposed  rule),  it 
would  be  required  to  report  evidence  of 
the  contamination  to  the  implementing 
agency  (as  discussed  in  the  following 
subsection),  who  can  then  decide  on  the 
appropriate  course  of  action. 

Of  course,  a  holder  may  choose  to 
continue  to  operate  the  UST  by  storing 
or  dispensing  product  after  foreclosure, 
or  otherwise  not  exercise  either  of  the 
options  described  above.  The  holder 
may  determine  that  its  interests  will  be 
best  served  by  forgoing  the  security 
interest  exemption,  continuing 
operation  of  the  UST  system,  and 
perhaps  realizing  a  greater  return  of 
capital  on  the  security  interest  by  selling 
the  property  with  the  UST  sy.stcm  as  a 


going  concern.  In  such  cases,  the  tank 
would  be  regulated  in  the  same  manner 
as  a  tank  operated  by  any  other  person, 
and  the  holder  would  be  fully 
responsible  as  an  operator  for 
compliance  with  KCRA  subtitle  I 
regulations,  including  corrective  action, 
the  UST  technical  standards,  anil 
financial  responsibility  requirements. 

EPA  believes  that  the  envirorunent  is 
adequately  protected  where  a  holder 
chooses  either  of  the  post-foreclosure 
options  described  above  for  complying 
with  the  technical  requirements  of 
Subtitle  1.  Where  the  tank  is  removed 
from  service  and  emptied  of  its 
contents,  the  threat  of  an  unknown  or 
undetected  leak  resulting  in 
environmental  contamination  is  abated; 
accordingly,  the  Agency  believes  it  is 
appropriate  to  exempt  a  foreclosing 
holder  from  UST  corrective  action 
regulatory  requirements  under  these 
circumstances. 

3.  Lenders  in  Foreclosure  Upon  the 
Effective  Date  of  the  Rule 

The  Agency  recognizes  that  some 
lenders  may  already  hold  UST 
properties  through  foreclosure  or  its 
equivalents  at  the  time  the  final  rule  is 
promulgated.  Although  EPA  is  primarily 
concerned  about  the  future  availabihfy 
of  capital  to  UST  owners  and  operators, 
rather  than  loans  that  have  already  been 
extended,  the  Agency  recognizes  that 
holders  may  be  concerned  about  their 
potential  liability  associated  with 
current  holdings  acquired  through 
foreclosure  or  its  equivalents  affecting 
the  extension  of  future  UST  loans.  A 
holder  who  possesses  an  UST  property 
at  the  time  the  rule  is  promulgated  may 
have  tanks  that  still  store  product.  It 
would  be  difficult  to  determine  whether 
or  not  contamination  caused  by  a 
release  from  such  tanks  had  occurred 
during  the  time  that  the  holder  had 
possession  of  the  UST  property.  A 
holder,  therefore,  could  potentially  be 
held  liable  as  an  UST  operator  if  he  has 
possession  of  a  tank  at  the  time  the  final 
rule  is  promulgated. 

EPA  requests  comments  on  this  aspei  t 
of  today's  proposal.  We  are  interested  in 
collecting  data  that  will  clarify  whether 
future  UST  loan  decisions  would  be 
negatively  affected  if  the  security 
interest  exemption  is  not  extended  to 
holders  possessing  UST  properties 
through  foreclosure  or  its  equivalents 
upon  promulgation  of  this  rule.  In 
addition,  EPA  is  interested  in  comments 
addressing  whether  and  how  an 
exemption  from  the  UST  regulatory 
requirements  could  be  structured  for 
holders  of  such  tanks.  Finally,  we  are 
also  interested  in  receiving  comments 
addre.ssing  the  extent  to  which  such  a 
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regulatory  exemption  could  mpact 
human  health  and  the  envin  inment. 

4.  Release  Reporting  RequLrt  ments 
Following  Foreclosure 

'Jnder  today's  proposal,  u  )nn 
foreclosure,  a  holder  taking  i  dvantage  of 
the  proposed  exemption  froi  i  corrective 
action  regulations  must  nevf  rtheless 
comply  with  the  requiremen  in 
§  280.50  that  the  discovery  o  any 
releases  from  the  UST  be  rep  arted  to  the 
implementing  agency.  Only  he 
reporting  requirement  must  le  followed; 
the  holder  need  not  comply  vith 
§  280.52,  despite  the  referenc  e  to  that 
provision  in  §  280.50.  The  re  ease 
reporting  requirement  of  §  2{  0.50  is  part 
of  Subpart  E,  which  details  t  le 
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occurred,  and  cleaning  up  sp  ills  and 
overfills.  While  subpart  E  ges  erally 
implements  Subtitle  I's  corre  :tive  action 
and  site  investigation  requirt  ments. 
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scope  of  protfected  UST  or  UST  system 
activities  certain  lender  actions  which 
protect  human  health  and  the 
environment.  EPA  beheves  that  there 
are  a  number  of  activities  in  which  a 
holder  may  engage  after  foreclosure 
which  can  contribute  to  the  protection 
of  human  health  and  the  environment 
and  in  which  the  holder  may  engage 
and  still  meet  the  terms  of  the  proposed 
rule's  exemption  from  regulatory 
requirements.  Such  activities  include: 
Release  respon.se  and  corrective  action 
for  UST  systems,  permanent  or 
temporary  closure  of  an  UST  or  UST 
system,  tank  upgrades  or  replacements, 
environmental  investigations, 
maintenance  of  corrosion  protection, 
and  release  reporti.ng.  The  Agency 
believes  that  protection  of  human  heahh 
and  the  environment  can  be  advanced 
by  allowing  a  holder  to  participate  in 
activities  associated  with  environmental 
compliance  either  prior  to  or  following 
foreclosure  on  an  UST  or  UST  system. 
Environmental  compliance  activities  are 
generally  considered  to  be  integral  to 
the  daily  operations  of  an  UST  or  UST 
system,  and  a  person  who  participates 
in  those  activities  would  typically  be 
considered  an  operator.  However,  a 
reasonable  holder  may  also  undertake 
such  activities  in  the  course  of 
maintaining  its  indicia  of  ownership  in 
the  tank  to  protect  its  security  interest. 
Therefore,  the  Agency  believes  that  it  is 
appropriate  to  propose  that 
environmental  compliance  activities,  if 
undertaken  by  a  holder,  will 
nevertheless  allow  the  holder  to  take 
advantage  of  the  proposed  exemption 
from  regulatory  requirements.  The 
Agency  is  not  proposing  that  these 
activities  be  required  of  a  holder  as  a 
condition  for  obtaining  the  security 
interest  exemption  as  an  UST  ownejr, 
but  that  holders  be  able  to  participate  in 
these  activities  without  losing  the 
protection  cf  the  proposed  exemption. 

Prior  to  foreclosure,  therefore,  and 
where  the  holder  is  otherwise 
permitted,'  a  holder  may  require  the 
borrower  to  comply,  or  itself  undertake 
to  ensure  compliance,  with  the  subtitle 
I  regulations  applicable  to  the  tank 
owner  and  operator  (typically.  \bv 
borrower),  without  being  deemed  an 
"operator"  under  the  provisions  of  this 
proposed  rule.  EPA  believes  that  a 
holder  who  is  ensuring  that  a  tank  is 
operated  as  specified  in  40  CFR  part  280 
(even  if  the  holder  is  itself  performing 
the  activities  authorized  or  required  bv 
part  280)  is  acting  both  to  preserve  the 
collateral  (and  therefore  acting 
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consistent  with  its  capacity  as  a  secm-ity 
interest  holder)  and  to  protect  human 
health  and  the  environment.  It  is 
appropriate  for  a  holder  to  intervene  in 
such  circumstances  in  which  human 
health  and  the  environment  are 
threatened  by  an  UST  owmer  or 
operator's  improper  management  or 
operation  of  its  tank(s).  However, 
undertaking  activities  that  bring  the 
tank(s)  into  compliance  (i.e..  regulatory 
compliance  actions  such  as  tank  testing, 
leak  detection,  upgrading,  etc.)  will  not 
exempt  a  holder  from  complying  with 
the  UST  corrective  action  regulatory 
requirements  if  the  holder  is  otherwise 
involved  in  the  day-to-day  operation  of 
the  tank(s).  All  other  acts  of  operation 
undertaken  by  a  holder  (such  as  filling 
the  tank{s)  with  product,  selling  and/or 
dispensing  tank  product,  performing 
overall  management  functions,  etc.)  an; 
not  shielded  activities  under  this 
proposed  rule  because  by  doing  so  th(; 
holder  displaces  the  borrower  as  the 
primary  operator  of  the  tank(s). 

Furthermore,  following  foreclosure, 
where  the  holder  chooses  to  take 
advantage  of  the  conditional  exemption 
from  the  corrective  action  regulations  bv 
emptying  and  removing  the  tank  frf)m 
operation,  as  specified  above,  the 
Agency  proposes  that  the  holder  may — 
without  losing  the  protection  of  the 
proposed  rule — undertake  cleanup 
activities  consistent  with  the  correctiv<r 
action  requirements  of  40  CFR  part  280. 
subpart  F  at  or  in  connection  with  the 
UST  or  UST  system.  EPA  specifically 
requests  comments  on  this  aspe«:t  of 
today's  proposal. 

IV.  Financial  Responsibility 
Requirements 

RCRA  section  9003(d).  as 
implemented  by  EPA  at  40  CFR  part 
280,  subpart  H— Financial 
Responsibility,  requires  owners  or 
operators  of  petroleum  USTs  to 
demonstrate  financial  responsihi'.itv  for 
taking  corrective  action  and  for 
compensating  third  parties  for  bodily 
injury  and  property  damage  causfsd  bv 
accidental  UST  releases.  As  discussed 
earlier  under  Section  III.  A  of  this 
proposal,  EPA  is  defining,  for  purp.i-;es 
of  its  Subtitle  I  corrective  action  and 
technical  requirements,  the  term 
"owner"  to  mean  that  a  holder  who 
maintains  ownership  rights  in  an  UST 
or  UST  system  primarily  to  protect  a 
security  interest  does  not  rise  to  l.jvel  of 
a  full  ■■o\\7ier."  and  therefore  is  not 
subject  to  compliance  with  those 
regulatory  requirements.  As  described 
earlier,  this  proposed  revision  of  EPA's 
cijrrective  action  regulatory  program  is 
consistent  with  the  Subtitle  I  statutory 
security  interest  exemption.  Similarly. 
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tho  Agency  believes  that  a  holder  is  not 
subject  to  the  financial  responsibility 
requirements  as  an  UST  owner.  The 
Agency  is  also  proposing  to  exempt  a 
holder  as  an  UST  operator  from  the 
financial  responsibility  requirements. 

Before  a  holder  takes  possession  of  an 
UST  or  UST  system,  a  holder  is  not 
considered  an  UST  operator,  for 
purposes  of  EPA 's  technical  and 
financial  responsibility  regulations,  if  ii 
is  acting  merely  as  a  holder  and  is  not 
in  control  of  the  daily  operation  of  tlie 
UST  or  UST  system.  Therefore,  a  holder 
typically  is  not  subject  to  the  UST 
financial  responsibihty  requirements  of 
40  CFR  part  280,  subpart  H  as  aii 
operator  prior  to  foreclosure.  EPA  is 
today  proposing  that  a  holder  be 
exempted  from  corrective  action  as  an 
operator  after  foreclosure  if  it  ensures 
that  its  tanks  no  longer  store  petroleum 
and  it  complies  with  the  temporary  or 
permanent  closure  requirements 
specified  in  this  rule.  (See  Section  III.  D. 
2  of  this  preamble).  In  these  situations, 
where  the  tanks  are  empty  and  pose 
little  threat  of  release,  it  would  serve  no 
useful  purpose  to  require  a  holder  to 
demonstrate  compliance  with  the 
financial  responsibility  requirements  for 
corrective  action.  Therefore,  the  Agency 
is  proposing  to  exempt  holders  who 
satisfy  all  the  other  requirements  in  this 
proposed  rule  from  demonstrating 
Subtitle  I  financial  responsibilitv  for 
I'ST  corrective  action. 

A  holder's  responsibilitv  for 
demonstrating  UST  financial 
responsibility  for  third-party  bodily 
injury  and  property  damage 
compensation  poses  a  different  issue. 
While  RCRA  Subtitle  I  does  not  include 
provisions  that  actually  impose  third- 
party  liability  upon  UST  owners  and 
operators,  it  does  require  UST  owners 
and  operators  to  demon.strate  their 
abiliJy  to  compensate  third  parties  for 
bodily  injury  and  property  damage 
caused  by  accidental  releases  arising 
from  the  operation  of  an  UST  or  UST 
systinn.  The  Agency  believes  that  a 
holder  who  compUes  with  all  the 
conditions  set  forth  in  today's  proposal 
snould  not  be  required  to  comply  with 
anv  of  the  UST  financial  respon.sibility 
requirements  as  an  owner  or  operator, 
including  those  for  both  corrective 
action  and  third-party  liability  coverage. 
EPA  has  chosen  to  propose  this 
exemption  based  on  the  statutory 
authority  provided  in  section  9003.  The 
proposed  exemption  is  consistent  wilh 
the  interpretation  of  that  language 
adopted  in  the  pream.ble  to  the  UST 
financial  responsibilitv  final  rule  (53  FK 
43323).  In  that  rule,  EPA  exeniptf.'d 
tanks  taken  out  of  operation  prior  to  the 
effective  date  of  the  rule  from  UST 


financial  responsibility  compliance.  In 
the  preamble  to  the  final  rule.  EPA 
recognized  that  "insurance  providers 
would  be  ex-tremely  reluctant  to  assure 
tanks  taken  out  of  operation  because  of 
the  perceived  greater  uncertainty 
associated  with  them"  (53  FR  43327).  In 
particular,  insurers  have  indicated  that 
in  the  case  of  foreclosed  USTs.  they 
would  be  concerned  about  vandalism 
and  other  threats  to  USTs  at  non- 
operational,  unattended  gas  stations  or 
similar  locations  with  public  access. 
The  preamble  also  states  tliat  "even  if 
providers  of  assurance  would  a.ssure 
these  tanks,  it  is  unlikely  that  they 
would  cover  leaks  which  occurred 
befcjre  the  effective  date  of  the  policy" 
(53  FR  43327). 

A  similar  situation  exists  lor  holders 
v.ho  empty  their  tanks  and  enter 
temporary  or  permanent  closure  after 
foreclosure.  EPA  has  discovered  that  it 
is  practically  impossible  to  obtain  third- 
party  environmental  insurance  coverage 
for  a  new  owner  of  empty  tanks. 
Providers  of  financial  assurance  are  very 
reluctant  to  provide  any  coverage  for 
tanks  tliat  no  longer  store  petroleum 
product.  Further,  providers  are  reluctant 
to  provide  coverage  for  damages  that 
occur  after  the  effective  date  of  the 
})olicy  for  releases  that  might  have 
occurred  prior  to  the  effective  date  of 
the  pohcy.  I  inder  this  proposed  rule  a 
holder  is  required  to  empty  its  tanks  in 
order  to  be  exempt  from  corrective 
action  regulatory  requirements.  Since 
providers  are  unlikely  to  provide  any 
coverage  for  empty  tanks  at  non- 
operational  facilities  or  for  releases  that 
occurred  prior  to  foreclosure,  and  since 
third-party  damages  would  be  extremely 
unlikely  to  stem  from  rtdeascs  occurring 
after  the  holder  forecloses  on  and 
empties  its  ijiiks.  the  Agency  believes  it 
is  imnecpbsary  to  require  third-party 
liability  coverage  for  such  tanks. 

RCRA  section  9003(c)(6)  supports  this 
proposed  exemption.  That  provision 
emphasizes  the  connection  between  the 
UST  financial  responsibility 
requirement  and  a  tanks  operational 
status:  "The  regulations  promulgated 
pursuant  to  this  section  shall 
include:  ...   (6)  requirements  for 
m.aintaining  evidence  of  financial 
responsibility  for  taking  corrective 
action  and  compensating  third  parties 
for  bodily  injury  and  property  damage 
caused  by  sudden  and  nonsudden 
accidental  relea.ses  arising  from 
operating  an  underground  storage  tank." 
(emphasis  added.]  The  Agency  believ(;s 
that  since  a  holder  must  demonstrate 
that  its  tanks  are  empty  and  that  it  is 
complying  with  the  UST  temporary  or 
permanent  closure  requirements  in 
order  to  avoid  corrective  action  liability 


as  an  operator,  there  should  be  no  need 
for  a  holder  who  meets  these 
requirements  to  demonstrate  financial 
responsibility  for  corrective  action  or 
third-party  damages.  By  requiring  the 
holder  to  empty  the  tank  in  order  to  U; 
exempt  from  corrective  action 
requirements.  EPA  is  ensuring  that 
damages  caused  by  hiture  releases  from 
that  tank  will  be  minimized  if  not 
avoided  altogether.  As  a  result,  EPA  is 
proposing  that  holders  who  act  in 
accordance  with  the  requirements 
described  in  this  proposed  rule  be 
e.xempt  from  all  subtitle  I  financial 
responsibility  requireninnts. 

V.  State  Program  Approval 

RCR.^  subtitle  I  section  9004.  as 
imi)l(!mented  by  40  CFR  part  281 . 
provides  states  tlie  ability  to  operate  an 
UST  regulatory  program  in  lieu  of  the 
federal  program  if  they  first  submit  the 
program  for  review  and  receive  approval 
from  EPA.  EPA  approval  of  a  slate 
program  means  tliat  the  requirements  in 
the  state's  laws  and  regulations  will  be 
in  effect  rather  than  the  federal 
requirements.  Program  approval  ensures 
that  a  single  set  of  requirements  (the 
state's)  will  be  enforced  in  that  state, 
thus  eliminating  the  duplication  and 
confusion  that  can  result  from  having 
separate  state  and  federal  requirements. 
EPA  considers  state  program' approval  to 
be  an  integral  part  f)f  the  UST  regulatory 
program. 

EFA's  approval  review  focuses 
primarily  on  the  basic  state  authorities 
(laws  and  regulations)  needed  to 
achieve  the  underlying  objectives  of  the 
federal  regulations  covering  the  UST 
technical  standards,  corrective  action, 
and  financial  responsibility 
requirements.  The  UST  state  progiam 
approval  process  is  also  based  u^-.m  a 
performance-oriented  approach.  The 
statutory  test  for  an  approvable  state 
program  is  that  it  be  "no  less  stringent" 
than  the  federal  requirements  and 
include  as  many  categories  of  UST 
systems  (or  be  as  broad  in  scope)  as  the 
federal  requirements.  EPA  reviews  the 
state's  specific  statutory-  and  regulatory 
provisions  as  well  as  their  interpretation 
by  the  attorney  general  of  the  state. 

Today's  proposed  rule  is  not  intended 
to  present  a  barrier  for  states  to  receive 
state  program  approval.  A  state  is  not 
required  to  have  enacted  a  security 
interest  exemption  in  order  to  receive 
approval  of  its  program  from  EPA,  since 
failure  to  have  such  a  provision  would 
merely  make  the  state  program  broader 
in  scope  than  the  federal  one.  However. 
El' A  encourages  states  to  adopt  statutory 
and/or  regulatory  provisions 
comparable  to  tlie  final  federal  UST 
If:nder  liability  rule  so  that  credit- 
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worthy  UST  owners  and 
have  access  to  funds  to 
replace  their  tanks. 

If  a  state  program  includ 
security  interest  exemptior 
evaluate  it  against  the  crite 
§  281.39,  as  proposed  in  th 
These  criteria  stem  from 
components  contained  in 
rule.  A  state  program  that 
holder  from  UST  correctivf 
financial  responsibility,  an 
requirements  as  an  owner 
approved  if:  The  holder  is 
indicia  of  ownership  prima^i 
protect  a  security  interest  i 
UST  or  UST  system;  the  h 
participate  in  the  management 
UST  or  UST  system;  and 
does  not  engage  in  pelrolc 
production,  refining,  and  n 
addition,  a  state  program 
approved  if  it  exempts  a  h 
corrective  action  and  financial 
responsibility  as  an  operat 
addition  to  the  three  previ 
requires  the  holder  to 
its  tanks  have  been  emptiec 
secured,  and  that  it  has  ei 
permanently  or  temporari!} 
UST  or  UST  system. 

The  state's  program  appl 
should  address  the  issue 
liability  in  the  "Scopt 
state  program  description, 
§  281.21(a)(3)  of  the  State  P 
Approval  regulations. 

VI.  Economic  Analysis 
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As  discussed  elsewhere 
proposal,  EPA  believes  that 
over  environmental  liability 
a  significant  number  of  len( 
to  make  loans  to  otherwise 
worthy  owners  and  operafo  -s 
A  more  analytical  approach 
describing  the  current  lend 
and  the  potential  effects 
today's  proposal  is  through 
of  lending  rates  that  UST  o\ 
cunently  faced  with,  in  con 
those  that  may  prevail  after 
promulgation  of  a  final  nile 

In  analytical  terms,  prior  o  final 
promulgation  of  today's  pro  josed  rule, 
the  rate  that  lenders  charj^e  lovv  when 
considering  making  an  I'ST  related  loan 
can  be  described  as: 


rn>art,t-i  —  i=rh+rc 
where: 

rmarkii=Prevailing  interest  ra 
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re=Risk  premium  charged  for  UST 
owners.  (This  factor  includes  the 
financial  risk  that  a  lender  may 
have  to  pay  for  contamination,  or 
uncertainty  regarding  the  true  value 
of  collateral,  in  the  event  of 
contamination.) 

Due  to  the  current  uncertainty 
regarding  a  holder's  obligations  to 
comply  with  the  UST  regulatory 
requirements,  the  risk  premium  "re" 
that  banks  have  to  charge  in  order  to  be 
adequately  compensated  for  their  risk  in 
an  UST-related  loan  may  often  be  so 
high  that  it  effectively  precludes  lenders 
from  making  loans  at  this  level.  A 
related  barrier  to  lending  is  that  since  all 
UST  owners  bear  a  systematic  risk 
imposed  by  government  regulations, 
lenders  carmot  diversify  to  substantially 
reduce  or  eliminate  the  UST-related  risk 
premium,  re,  by  holding  a  portfolio  of 
UST-related  loans  with  different 
characteristics  and  risks.  Since  most 
UST  owners  and  operators  are  small 
businesses  that  cannot  self  finance,  they 
v/ill  either  forego  or  delay  UST  facility 
improvements.  While  many  UST-related 
loans  are  expected  to  be  used  for 
financing  tank  upgrades  or 
replacements,  these  loans  may  also  be 
used  to  provide  additional  services  at 
the  facility  (e.g.,  an  expanded  area  for 
food  items  at  a  convenience  store).  If 
lenders  are  precluded  from  making 
UST-related  loans,  both  environmental 
protection  and  economic  growth  may 
suffer. 

By  providing  the  exemption  for 
holders  from  UST  regulatory 
requirements  contained  in  this  proposed 
Rile  and  thus  reducing  the  uncertainty 
associated  with  making  an  UST-related 
loan,  the  risk  premium  is  expected  to  be 
significantly  reduced.  The  interest  rate 
relationship  after  final  promulgation  of 
today's  proposed  rule  can  be  described 
as: 

r,n^ei  (post  ^ule)=i-^rb+re  (post  rule) 
where: 

imMkti  (post  rule)=Prevailing  interest  on 
UST-related  loans  after  final 
promulgation  of  today's  proposed 
rule 

Tc  (post  rule)=Risk  premium  charged  for 
UST  owners  after  final 
promulgation  of  today's  proposed 
rule 

Although  re  (post  rule)  will  still  exist, 
it  is  expected  to  be  significantly  less 
than  Tc.  The  result  would  be  the 
reduction  of  the  prevaihng  interest  rate 
on  UST-related  loans  to  a  level,  rma,kei 
(post  rule),  that  is  both  adequate  to 
compensate  lenders  for  their  perceived 
risk  and  at  the  same  time  affordable  for 
crndit-worthy  IKST  owners. 


There  are  social  costs  associated  with 
owners'  and  operators'  inability  to  use 
the  least  costly  financial  mechanism  to 
comply  with  the  existing  UST 
regulations.  By  reducing  the  risk 
premium  to  a  level  at  which  lenders  are 
both  willing  and  able  to  make  UST- 
related  loans,  this  proposed  regulation 
is  expected  to  increase  the  ability  of 
UST  owners  and  operators  to  comply 
with  subtitle  I  regulations,  thereby 
reducing  these  social  costs.  To  the 
extent  that  loans  are  made  for 
environmental  compliance  purposes, 
social  costs  would  also  be  reduced  by 
decreasing  the  number  and  severity  of 
releases  from  old  USTs  that  might 
otherwise  occur  in  the  absence  of 
upgrading  or  replacing  tanks. 

The  Agency  is  interested  in  obtaining 
comments  on  how  this  proposed  rule 
might  allow  UST  owners  and  operators 
to  use  less  costly  financial  mechanisms 
to  comply  with  UST  regulations. 
Specifically,  the  Agency  requests 
information  from  lenders  on  the  current 
interest  rate  charged  for  loans  when 
property  with  one  or  more  USTs  is  used 
as  collateral.  The  Agency  also  requests 
information  from  lenders  regarding  the 
extent  to  which  credit  might  have  been 
extended  to  UST  owners  and  operators 
in  the  past  had  this  proposed  rule  been 
in  effect. 

Fiulher  information  and  a  more 
detailed  discussion  of  the  costs  and 
benefits  associated  with  today's 
proposal  is  contained  in  the  "Regulatory 
Background  Document"  for  this 
proposed  rule,  located  in  the  OUST 
Docket  at  401  M  Street,  SVV.;  room  2616: 
Washington,  DC  20460. 

VII.  Regulatory  Assessment 
Requirements 

A.  Executive  Order  12866 

Under  Executive  Order  12866  (58  FR 
51,735  (October  4,  1993)).  the  Agency 
must  determine  whether  the  regulatory 
action  is  "significant"  and  therefore 
subject  to  review  by  the  U.S.  Office  of 
Management  and  Budget  (OMB)  and  the 
requirements  of  the  Executive  Order. 
The  Order  defines  "significant 
regulatory  action"  as  one  that  is  likely 
to  result  in  a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  milHon  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
state,  local,  or  tribal  governments  or 
communities; 

(2)  Create  a  serious  inconsistency  or 
olherwi.se  interfere  with  an  action  taken 
or  pl.nnned  by  another  agency; 
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(3)  Materially  alter  the  budgotar}- 
impact  of  entitlements,  grants,  user  f<'(rs, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof,  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  pruiciples 
set  forth  in  the  Executive  Order. 

Pursuant  to  the  tenns  of  Executive 
Ordfr  12866,  it  has  been  determined 
that  this  proposed  rule  is  a  'signihcant 
regulatory  action"  because  it  raises 
policy  issues.  As  such,  this  action  was 
submitted  to  OMB  for  review.  Changes 
made  in  response  to  OMB  suggestions  or 
recommendations  will  be  documented 
in  the  public  record. 

B.  Regulatory  Flexibility  Act 

hi  accordance  with  the  Regulatorv 
Flexibility  Act  of  1980,  agencies  nm.st 
evnki-nte  the  effects  of  a  regulation  on 
small  entities.  If  the  rule  is  likeh  to 
have  a  "significant  impact  en  a 
suL).stantial  number  of  sinall  entities." 
then  a  Regulatory  Flexibility  Analysis 
must  be  performed.  Because  this 
proposed  rule  may  actually  result  in 
cost  savings  for  small  entities  that  hold 
security  interests  in  USTs  or  UST 
.systems,  EPA  certifies  that  today's 
proposed  rule  would  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities. 

C.  Pnpt^rwork  Reduction  Act 

This  proposed  rule  dues  not  contaui 
.iny  new  information  collection 
requirements  under  the  provision  of  tiie 
Paperwork  Reduction  Act,  44  USC  3501 
rt  seq. 

To  the  extent  that  this  proposed  rule 
discusses  any  information  collection 
reqe.irenients  imposed  under  existing 
underground  storage  tank  regulations, 
those  requirements  have  been  approved 
by  the  OMB  under  the  Paperwork 
Reduction  Act  and  have  been  assigned 
control  number  2050-0068  (ICR  no. 
1360). 

List  of  Subjects  in  40  CFR  Parts  280  and 
281 

Einironmental  hability,  Financial 
institutions,  Ground  water.  Lender 
liabihty,  Oil  pollution.  Petroleum,  State 
program  approval.  Underground  storage 
tanks.  Water  pollution  control. 

Diittd:  June3. 1994. 
Carol  M.  Browner, 
Atiministralor. 

For  the  reasons  set  out  in  the 
preamble,  chapter  I,  title  I  of  the  Code 
it  F'ederal  Regulations  is  propostrd  to  \»: 
liiiended  as  follows: 


PART  280— TECHNICAL  STANDARDS 
AND  CORRECTIVE  ACTION 
REQUIREMENTS  FOR  OWNERS  AND 
OPERATORS  OF  UNDERGROUND 
STORAGE  TANKS  (USTs) 

1.  The  authority  citation  for  part  280 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  6912,  G991a,  6991b. 
nooic.  699ld.  6991e,  f)9«Jlf,e99lh. 

2.  Part  280  is  proposed  to  be  amended 
by  adding  subpart  I  consisting  of 

^§  280.200  through  280.250  to  read  as 

follows: 

Subpart  I — Lender  Liability 

Sf.;:. 

280.200     Definitions. 

280.210    Participation  in  management. 

280.220    Ownership  of  an  underground 

storage  tank  or  underground  storage  tank 

svstem. 
280.2.10    Operdtingan  undorground  storage 

tank  or  underground  storage  tank  ."ivslein. 
280.240    Actions  taken  to  protect  human 

health  and  the  environment  under  40 

CFR  part  180. 
2H'i  2.S()     Financial  resjK)nsibility. 

Subpart  I— Lender  Liability 

§280.200    Definitions. 

(a)  UST  technical  standards,  as  used 
in  this  subpart,  refers  to  the  UST 
preventative  and  operating  requirements 
under  40  CFR  part  280,  subparts  B.  C, 

D,  G.  and  §  280.50  of  subpart  E. 

(b)  Petroleum  production,  refining, 
and  marketing.— {I)  Petroleum 
production  means  the  production  of 
crude  oil  or  other  forms  of  petroleum  (as 
defined  in  §280.12)  as  well  as  the 
production  of  petroleum  products  from 
purchased  materials. 

(2)  Petroleum  refining  means  the 
cracking,  distillation,  separation, 
conversion,  upgrading,  and  finishing  of 
refined  petroleum  or  petroleum 
products. 

(3)  Petroleum  marketing  moans  the 
distribution,  transfer,  or  sale  of 
petroleiun  or  petroleum  products  for 
wholesale  or  retail  purj)Oses. 

(c)  Indicia  of  ownership  means 
evidence  of  a  secured  interest,  evidence 
of  an  interest  in  a  .security  interest,  or 
evidence  of  an  interest  in  real  or 
personal  property  securing  a  loan  or 
other  obligation,  including  any  legal  or 
equitable  title  to  real  or  personal 
property  acquired  incident  to 
foreclosure  or  its  equivalents.  Evidence 
of  such  interests  include,  but  are  not 
limited  to.  mortgages,  de€;ds  of  trust, 
liens,  surety  bonds  and  guarantees  of 
obligations,  title  held  pursuant  to  a  lease 
financing  transaction  in  which  the 
lessor  does  not  select  initially  the  leased 
property  (hereinafter  "lease  financing 
transaction"),  legal  or  equitable  title 


obtained  pursuant  to  foreclosure,  and 
their  equivalents.  Evidence  of  such 
interests  also  includes  assignments, 
pledges,  or  other  rights  to  or  other  forms 
of  encumbrance  against  property  that 
are  held  primarily  to  protect  a  security 
interest.  A  person  is  not  required  to 
hold  title  or  a  security  interest  in  order 
to  maintain  indicia  of  ownership. 

(d)  A  holder  is  a  person  who 
maintains  indicia  of  ownership  (as 
defined  in  §  280.200(c))  primarily  to 
protect  a  security  interest  (as  defined  in 
§  280.200(f)(1))  in  a  petroleum  UST  or 
UST  system.  A  holder  includes  the 
initial  holder  (such  as  a  loan  originator): 
any  subsequent  holder  (such  as  a 
successor-in-interest  or  subsequent 
purchaser  of  the  security  interest  on  the 
secondary  market);  a  guarantor  of  an 
obligation,  surety,  or  any  other  person 
who  holds  ownership  indicia  primarily 
to  protect  a  security  interest;  or  a 
receiver  or  other  person  who  acts  on 
behalf  or  for  the  benefit  of  a  holder. 

(e)  A  borrower,  debtor,  or  obligor  is  a 
person  whose  UST  or  UST  system  is 
encumbered  by  a  security  interest. 
These  terms  may  be  used 
interchangeably. 

(f)  Primarily  to  protect  a  securitv 
interest  means  that  the  holder's  indicia 
of  ownership  are  held  primarily  for  the 
purpose  of  sfccurii-.g  payment  or 
performance  of  an  obligation. 

(1)  Security  interest  means  an  interest 
in  a  petroleum  UST  or  UST  system  or 
in  the  facility  or  property  on  which  the 
UST  or  UST  s\  stem  is  located,  created, 
or  established  for  the  purpo.se  of 
.securing  a  loan  or  other  obligation. 
Security  interests  include  but  are  not 
limited  to  mortgages,  deeds  of  trusts, 
liens,  and  title  pursuant  to  lease 
financing  transactions.  Security 
interests  may  also  arise  from 
transactions  such  as  sale  and  leasebacks, 
conditional  sales,  installment  sales, 
trust  receipt  transactions,  certain 
assignments,  factoring  agreements, 
accounts  receivable  financing 
arrangements,  and  consignments,  if  the 
transaction  creates  or  establishes  an 
interest  in  an  UST  or  UST  sy.stem  or  in 
the  facility  or  propt^rty  on  which  the 
UST  or  UST  system  is  located,  for  the 
purpose  of  securing  a  loan  or  other 
obligation. 

(2)  Primurily  to  protect  a  security 
interest,  as  used  in  this  subpart,  does 
not  include  indicia  of  ownership  held 
primarily  for  investment  purpo.ses,  nor 
ownership  indicia  held  primarily  for 
purposes  other  than  as  protection  for  a 
security  interest.  A  holder  may  have 
other,  secondary  reasons  for 
maintaining  indicia  of  ownership,  but 
the  primary  reason  why  any  ownership 
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§280.210    Participation  in 

The  term  participating  i 
management  of  an  USTor 
means  that  the  holder  is  e 
of  petroleum  UST  or  UST 
management,  as  defined  h 

(a)  Actions  that  ore  part 
management  pre-foreclosi^i 
Participation  in  the 
UST  or  UST  system  mean 
of  this  subpart,  actual  part 
the  management  or  contro 
decisionmaking  related  to 
UST  system  by  the  holder 
include  the  mere  capacity 
influence  or  the  unexercis( 
control  UST  or  UST  systei 
A  holder  is  participating  ii 
management,  while  the 
in  possession  of  the  UST 
encumbered  by  the  securit 
only  if  the  holder  either: 

|i)  Exercises  decisionm 
over  the  borrower's  envi 
compliance,  such  that  the 
undertaken  responsibility 
borrower's  US'?  or  UST  s\ ; 
management;  or 

(2)  Exercises  control  at  a 
comparable  to  that  of  a  ma 
borrower's  enterprise.  s.ucY 
holder  has  assumed  or  mar 
responsibility  for  the  o\.era 
management  of  the  enterp 
encompassing  the  day-to- 
decisionmaking  of  the  e 
respect  to: 

(i)  Environmental  compl 

(ii)  All,  or  substantially 
operational  (as  opposed  to 
administrative)  aspects  of 
other  than  environmental 
Operational  aspects  of  the 
include  functions  such  as  t 
or  plant  manager,  operatior 
chief  operating  officer,  or 
executive  officer.  Financia 
administrative  aspects  incl 
such  as  that  of  credit 
payable/receivable  manage 
manager,  controller,  chief  f 
officer,  or  similar  function.' 

(b)  Actions  that  ore  not 
in  management  pre-forecio 

(1)  Actions  at  the  incep 
loan  or  other  transaction. 
omission  prior  to  the  time 
of  ownership  are  held  prin 
protect  a  security  interest 
evidence  of  participation  i 
management  within  the 
Subpart.  A  prospective 
undertakes  or  requires  an 
investigation  (which  could 
site  assessment,  inspection 
audit)  of  the  UST  or  UST  s' 
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protection         which  indicia  of  ownership  are  to  be 

held  or  requires  a  prospective  borrower 
to  clean  up  contamination  from  the  UST 
or  UST  system  or  to  comply  or  come 
into  compliance  (whether  prior  or 
subsequent  to  the  time  that  indicia  of 
ownership  are  held  primarily  to  protect 
a  security  interest)  with  any  applicable 
law  or  regulation  is  not  by  such  action 
considered  to  be  participating  in  the 
UST's  or  UST  system's  management. 

(2)  Loan  policing  and  workout. 
Actions  that  are  consistent  with  holding 
ownership  indicia  primarily  to  protect  a 
security  interest  do  not  constitute 
participation  in  management  for 
purposes  of  this  subpart.  The  authority 
for  the  holder  to  take  such  actions  may, 
but  need  not,  be  contained  in 
contractual  or  other  documents 
specifying  requirements  for  financial, 
ower  is  still      environmental,  and  other  warranties, 
UST  system      covenants,  conditions,  representations 
interest.  or  promises  from  the  borrower.  Loan 

policing  and  workout  activities  cover 
and  include  all  such  activities  up  to 
foreclosure  or  its  equivalents,  exclusive 
of  any  activities  that  constitute 
participation  in  management. 

(i)  Policing  the  security  interest  or 
loan.  A  holder  who  engages  in  policing 
activities  prior  to  foreclosure  will 
remain  within  the  exemption  provided 
that  the  holder  does  not  by  such  actions 
participate  in  the  management  of  the 
UST  or  UST  system  as  provided  in 
S  280  210(a).  Such  actions  include,  but 
d  ly  are  not  limited  to,  requiring  the 

nte|-priso  with  borrower  to  clean  up  contamination 

from  the  UST  or  UST  system  during  the 
term  of  the  security  interest;  requiring 
the  borrower  to  comply  or  come  into 
compliance  with  applicable  federal, 
slate,  and  local  environmental  and  other 
laws,  rules,  and  regulations  during  the 
term  of  the  security  interest;  securing  or 
exercising  authority  to  monitor  or 
inspect  the  UST  or  UST  system 
(including  on-site  inspections)  in  which 
indicia  of  ownership  are  maintained,  or 
the  borrower's  business  or  financial 
condition  during  the  term  of  the 
security  interest;  or  taking  other  actions 
to  adequately  police  the  loan  or  security 
interest  (such  as  requiring  a  borrower  to 
comply  with  any  warranties,  covenants, 
conditions,  representations,  or  promises 
from  the  borrower). 

(ii)  Loan  work  out.  A  holder  who 
engages  in  work  out  activities  prior  to 
foreclosure  or  its  equivalents  will 
remain  within  the  exemption  provided 
that  the  holder  does  not  by  such  action 
ing  of  this      participate  in  the  management  of  the 
r  who  UST  or  UST  system  as  provided  in 

vironmental     §  280.210(a).  For  purposes  of  this  rule, 
nclude  a  work  out  refers  to  those  actions  by 

and/or  which  a  holder,  at  any  time  prior  to 

^tem  in  foreclosure  or  its  equivalents,  seeks  to 
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prevent,  cure,  or  mitigate  a  default  by 
the  borrower  or  obUgor;  or  to  preserve, 
or  prevent  the  diminution  of,  the  value 
of  the  security.  Work  out  activities 
include,  but  are  not  hmited  to, 
restructuring  or  renegotiating  the  terms 
of  the  security  interest;  requiring 
payment  of  additional  rent  or  interest; 
exercising  forbearance;  requiring  or 
exercising  rights  pursuant  to  an 
assignment  of  accounts  or  other 
amounts  owing  to  an  obhgor;  requiring 
or  exercising  rights  pursuant  to  an 
escrow  agreement  pertaining  to  amounts 
owing  to  an  obligor;  providing  specific 
or  general  financial  or  other  advice, 
suggestions,  counseling,  or  guidance; 
and  exercising  any  right  or  remedy  the 
holder  is  entitled  to  by  lew  or  under  any 
warranties,  covenants,  conditions, 
representations,  or  promises  from  the 
borrower. 

(c)  Foreclosure  on  an  USTor  I  '.ST 
system  and  participation  in 
management  activities  post- 
foreclosure — (1)  Foreclosure.  Indicia  oi 
ownership  that  are  held  primarily  to 
protect  a  security  interest  include  legal 
or  equitable  title  acquired  through  or 
incident  to  foreclosure  or  its 
equivalents.  For  purposes  of  this 
subpart,  the  term  foreclosure  or  its 
equivalents  includes  pure  hase  at 
foreclosure  sale;  acquisition  or 
assignment  of  title  in  lieu  of  foreclosure: 
termination  of  a  lease  or  other 
repossession;  acquisition  of  a  right  to 
title  or  possession;  an  agreement  in 
satisfaction  of  the  obligation;  or  any 
other  formal  or  informal  manner 
(whether  pursuant  to  law  or  under 
warranties,  covenants,  conditions, 
representations,  or  promises  from  the 
borrower)  by  which  the  holder  acquires 
title  to  or  possession  of  the  secured  UST 
or  UST  system.  The  indicia  of 
ownership  held  after  foreclosure 
continue  to  be  maintained  primarily  as 
protection  for  a  security  interest 
provided  that  the  holder  undertakes  to 
sell,  re-lease  an  UST  or  UST  system 
held  pursuant  to  a  lease  financing 
transaction  (whether  by  a  new  lease 
financing  transaction  or  substitution  of 
the  lessee),  or  otherwise  divest  itself  of 
the  UST  or  UST  system  in  a  reasonably 
expeditious  manner,  using  whatever 
commercially  reasonable  means  are 
relevant  or  appropriate  with  respect  to 
the  UST  or  UST  system,  taking  all  facts 
and  circumstances  into  consideration, 
and  provided  that  the  holder  did  not 
participate  in  management  (as  defined 
in  §  280.210(a))  prior  to  foreclosure  or 
its  equivalents.  For  purposes  of 
establishing  that  a  holder  is  seeking  t» 
sell,  re-lease  an  UST  or  UST  system 
held  pursuant  to  a  li'ai>e  financing 
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transaction  (whether  by  a  new  lease 
financing  transaction  or  substitution  of 
the  lessee),  or  divest  an  UST  or  UST 
system  in  a  reasonably  expeditious 
manner,  the  holder  may  use  whatever 
commercially  reasonable  means  as  are 
relevant  or  appropriate  with  respect  to 
the  UST  or  UST  system,  or  may  employ 
the  means  specified  in  §  280.210(c)(2).  A 
holder  that  outbids,  rejects,  or  fails  to 
act  upon  a  written  bona  fide,  firm  offer 
of  fair  consideration  for  the  UST  or  UST 
system,  as  provided  in  §  280.210(c)(2).  is 
not  considered  to  hold  indicia  of 
ownership  primarily  to  protect  a 
security  interest. 

(2)  Holding  foreclosed  property  for 
disposition  and  liquidation.  A  holder, 
who  did  not  participate  in  management 
prior  to  foreclosure  or  its  equivalents, 
may  sell,  re-lease  an  UST  or  UST  system 
held  pursuant  to  a  lease  financing 
transaction  (whether  by  a  new  lease 
financing  transaction  or  substitution  of 
the  lessee),  liquidate,  wind  up 
operations,  and  take  measures  to 
preserve,  protect,  or  prepare  the  secured 
UST  or  UST  system  prior  to  sale  or 
other  disposition.  The  holder  may 
conduct  these  activities  without  voiding 
the  exemption,  subject  to  the 
reouirements  of  this  subpart. 

(i)  A  holder  establishes  that  the 
ownership  indicia  maintained  following 
foreclosure  or  its  equivalents  continue 
to  be  held  primarily  to  protect  a  security 
interest  by,  within  12  months  following 
foreclosure,  listing  the  UST  or  UST 
system  or  the  facility  or  property  on 
which  the  UST  or  UST  system  is 
located,  with  a  broker,  dealer,  or  agent 
who  deals  with  the  type  of  property  in 
question,  or  by  advertising  the  UST  or 
UST  system  as  being  for  sale  or 
disposition  on  at  least  a  monthly  basis 
in  either  a  real  estate  publication  or  a 
trade  or  other  publication  suitable  for 
the  UST  or  UST  system  in  question,  or 
a  newspaper  of  general  circulation 
(defined  as  one  with  a  circulation  over 
10.000.  or  one  suitable  under  any 
applicable  federal,  state,  or  local  rules  of 
court  for  publication  required  by  court 
order  or  rules  of  civil  procedure) 
covering  the  area  where  the  UST  or  UST 
system  is  located.  For  purposes  of  this 
provision,  the  12-month  period  begins 
to  run  from  the  time  that  the  holder 
acquires  marketable  title,  provided  that 
the  holder,  after  the  expiration  of  any 
redemption  or  other  waiting  period 
provided  by  law,  was  acting  diligently 
to  acquire  marketable  title.  If  the  holder 
fails  to  act  diligently  to  acquire 
marketable  title,  the  12-month  period 
begins  to  run  on  the  date  of  foreclosure 
or  its  equivalents." 

(ii)  A  holder  that  outbids,  rejects,  or 
fails  to  act  upon  an  offer  of  fair 


consideration  for  the  UST  or  UST 
system  or  the  facility  or  property  on 
which  the  UST  or  UST  system  is  located 
establishes  by  such  outbidding, 
rejection,  or  failure  to  act,  that  the 
ownership  indicia  in  the  secured  UST 
or  UST  system  are  not  held  primarily  to 
protect  the  security  interest,  unless  the 
holder  is  required,  in  order  to  avoid 
liability  under  federal  or  state  law.  to 
make  a  higher  bid.  to  obtain  a  higher 
offer,  or  to  seek  or  obtain  an  offer  in  a 
different  manner. 

(A)  Fair  consideration,  in  the  case  of 
a  holder  maintaining  indicia  of 
ownership  primarily  to  protect  a  senior 
security  interest  in  the  UST  or  UST 
system,  is  the  value  of  the  security 
interest  as  defined  in  this  section.  The 
value  of  the  security  interest  is 
calculated  as  an  amount  equal  to  or  in 
excess  of  the  sum  of  the  outstanding 
principal  (or  comparable  amount  in  the 
case  of  a  lease  that  constitutes  a  security 
interest)  owed  to  the  holder 
immediately  preceding  the  acquisition 
of  full  title  (or  possession  in  the  case  of 
an  UST  or  UST  system  subject  to  a  lease 
financing  transaction)  pursuant  to 
foreclosure  or  its  equivalents,  plus  any 
unpaid  interest,  rent,  or  penahies 
(whether  arising  before  or  after 
foreclosure  or  its  equivalents),  plus  all 
reasonable  and  necessary  costs,  fees,  or 
other  charges  incurred  by  the  holder 
incident  to  work  out,  foreclosure  or  its 
equivalents,  retention,  preserving, 
protecting,  and  preparing  the  UST  or 
UST  system  prior  to  sale,  re-lease  of  an 
UST  or  UST  system  held  pursuant  to  a 
lease  financing  transaction  (whether  by 
a  new  lease  financing  transactioj  or 
substitution  of  the  lessee)  or  other 
disposition,  plus  environmental 
investigation  and  corrective  action  costs 
incurred  under  §§280.51  through 
280.67;  less  any  amounts  received  by 
the  holder  in  connection  with  any 
partial  disposition  of  the  property  and 
any  amounts  paid  by  the  borrower 
subsequent  to  the  acquisition  of  full  title 
(or  possession  in  the  case  of  an  UST  or 
UST  system  subject  to  a  lease  financing 
transaction)  pursuant  to  foreclosure  or 
its  equivalents.  In  the  case  of  a  holder 
maintaining  indicia  of  ownership 
primarily  to  protect  a  junior  security 
interest,  fair  consideration  is  the  value 
of  all  outstanding  higher  priority 
security  interests  plus  the  value"  of  the 
security  interest  held  by  the  junior 
holder,  each  calculated  as  set  forth  in 
the  preceding  sentence. 

(B)  Outbids,  rejects,  or  fails  to  act 
upon  an  offer  affair  consideration 
means  that  the  holder  outbids,  rejects, 
or  fails  to  act  upon  within  90  days  of 
receipt  of  a  written,  bona  fide,  firm  offer 
of  fair  consideration  for  the  UST  or  UST 


system  received  at  any  lime  after  six 
months  following  foreclosure  or  its 
equivalents.  A  "wTitten,  bona  fide,  firm 
offer"  means  a  legally  enforceable, 
commercially  reasonable,  cash  offer 
solely  for  the  foreclosed  UST  or  UST 
system,  including  all  material  terms  of 
the  transaction,  from  a  ready,  willing, 
and  able  purchaser  who  demonstrates  to 
the  holder's  satisfaction  the  ability  to 
perform.  For  purposes  of  this  provision, 
the  six-month  period  begins  to  run  from 
the  time  that  the  holder  acquires 
marketable  title,  provided  that  the 
holder,  after  the  expiration  of  any 
redemption  or  other  waiting  period 
provided  by  Ihw.  was  acting  diligently 
to  acquire  marketable  title.  If  the  holder 
fails  to  act  diligently  to  acquire 
marketable  title,  the  six-month  period 
begins  to  run  on  the  date  of  foreclosure 
or  its  equivalents. 

§280.220  Ownership  of  an  underground 
storage  tank  or  underground  storage  tank 
system. 

(a)  Ownership  of  an  UST  or  UST 
system  for  purposes  of  corrective  action. 
A  holder  is  not  an  "owner"  of  a 
pi'troleum  UST  or  UST  system  for 
purposes  of  complianLe  w/.h  corrective 
action  requirements  under  §§  280.51 
through  280.67.  provided  the  person: 

(1)  Does  not  participate  in  the 
management  of  the  UST  or  UST  system 
as  defined  in  §  280.210;  and 

(2)  Does  not  engage  in  petroleum 
production,  refining,  and  marketing. 

(b)  Ownership  of  an  UST  or  UST 
system  for  purposes  of  the  UST 
technical  standards.  A  holder  is  not  an 
"owner"  of  a  petroleum  UST  or  UST 
system  for  piirposns  of  the  UST 
technical  standards  provided  that  the 
holder: 

(1)  Does  not  participate  in  the 
management  of  the  UST  or  UST  system 
as  defined  in  §  2>50. 210;  and 

(2)  Does  not  engage  in  petrolnum 
production,  refining,  and  marketing. 

§280.230    Operating  an  underground 
storage  tank  or  underground  stcrane  tank 
system. 

(a)  Operating  an  UST  or  UST  system 
prior  to  foreclosure.  A  holder,  pri'or  to 
foreclosure  or  its  equivalents,  is  not  an 
"operator"  of  a  petroleum  UST  or  UST 
system  for  purposes  of  compliance  with 
the  corrective  action  requirements  of 
§§280.51  through  280.67  and  the  UST 
technical  standards,  provided  the  holder 
is  not  in  control  of  or  does  not  have 
responsibility  for  the  daily  operation  of 
the  UST  or  UST  system. 

(b)  Operating  an  UST  or  UST  system 
after  foreclosure. 

(1)  A  holder  who  has  not  participated 
in  management  prior  to  foreclosure  and 
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who  acquires  a  petroleum  U  ST  or  L'ST 
system  through  foreclosure  ( ir  its 
pquivalcnts  is  not  an  "opera  or"  of  the 
UST  or  UfT  system  for  purp  oses  of 
compliance  with  the  correct  ve  action 
requirements  under  §§  230.5 1  through 
280.67,  provided  that  the  ho  der  within 
15  days  following  foreclosux  j  or  its 
equivalents,  enipties  all  of  it ;  USTs  and 
UST  systems  so  that  no  mon  i  than  2.5 
centimeters  (one  inch)  of  res  due,  or  0.3 
percent  by  weight  of  the  tota  capacity 
of  the  UST  system,  remains  i  n  the 
system;  leaves  vent  lines  opt  n  and 
functioning;  and  caps  and  se  :ures  all 
(fther  lines,  pumps,  manway  ;.  and 
ancillary  equipment. 
(2)  In  addition,  the  holder  nust  either: 
(i)  Permanently  dose  the  I  'ST  or  UST 
system  in  accordance  with  §  » 280.71 
through  280.74,  except  §  28G  72(b);  or 

(ii)  Temporarily  close  the  .'ST  or  UST 
system  in  accordance  with  tl  e 
applicable  provisions  of  §  28 170  as 
follows: 

(A)  A  hf'ler  may  remain  i  i 
temporarv  closure  for  up  to  1  2  months 
by: 

(1)  Continuing  operation  a  id 
maintenance  of  corrosion  pn  tection  in 
accordance  with  §280.31;  an  J 

(2)  Reporting  suspected  re  jases  to  the 
implementing  agency. 

(B)  If  the  UST  system  is  for  iporarily 
closed  for  more  than  12  mon  hs,  the 
holder  must  permanently  close  the  UST 
system  if  it  does  not  meet  eit  ler  the 
performance  standards  in  §  2  )0.20  for 
new  UST  systems  or  the  upgi  ading 
requirements  in  §  280.21  e.xci  pf  that  the 
spill  and  overfill  equipment 
requirements  do  not  have  to  le  met.  A 
substandard  UST  system  mui  t  be 
permanently  closed  in  accore  ance  with 
§§  280.71  through  280.74.  ex(  ept 
§  280.72(b),  unless  the  implei  iienting 
agency  provides  an  extension  of  the  12- 
month  tern-horary  closure  per  od.  The 
holder  mui>l  complete  a  site  a  isessment 
in  accordance  with  §  280.72(j )  before 
such  an  extension  can  be  app  ied  for. 

(3)  A  holder  who  acquires  < 
petroleum  UST  or  UST  systei  i  through 
foreclosure  or  its  equivalents  is  not  an 
"operator"  of  the  UST  or  UST  system 
for  purposes  of  40  CFR  part  2  )0, 
■subparts  B,  C,  and  D  of  the  tei  hnical 
standarils  for  the  first  15  davq  following 


foreclosure  or  its  equivalents,  provided 
the  holder  complies  with  §  280.230(b). 

§  280.240    Actions  taken  to  protect  hunian 
health  and  the  environment  under  40  CFR 
part  280. 

A  holder  is  not  considered  to  be  an 
operator  of  an  UST  or  UST  system  or  to 
be  participating  in  the  management  of 
an  UST  or  UST  system  solely  on  the 
basis  of  undertaking  actions  under  40 
CFR  part  280,  subparts  B  through  H, 
provided  that  the  holder  does  not 
otherwise  participate  in  the 
management  or  daily  operation  of  the 
UST  or  UST  system.  Such  actions 
include,  but  are  not  limited  to,  release 
reporting,  release  response  and 
corrective  action,  temporarv  or 
permanent  closure  of  an  UST  or  UST 
system,  UST  upgrading  or  replacement, 
and  maintenance  of  corrosion 
protection.  A  holder  who  undertakes 
these  actions  must  do  so  in  compliance 
with  the  applicable  requirements  in  40 
CFR  part  280. 

§  280.250    Financial  responsibility. 

A  holder  is  exempt  from  the 
requirement  to  demonstrate  financial 
responsibility  under  subpart  H — 
Financial  Responsibility,  provided  the 
holder: 

(a)  Does  not  participate  in  the 
management  of  the  UST  or  UST  system 
as  defined  in  §  280.210; 

(b)  Does  not  engage  in  petroleum 
production,  refining,  and  marketing  as 
defined  in  §  280.200(b);  and 

(c)  Complies  with  the  requirements  of 
§280.230. 

PART  281— APPROVAL  OF  STATE 
UNDERGROUND  STORAGE  TANK 
PROGRAMS 

1.  The  authority  citation  for  part  281 
continues  to  read  as  follows: 

Authority:  Sections  2002,  9004,  9005,  9006 
of  the  Solid  Waste  Disposal  Act,  as  amended 
by  the  Resource  Conservation  and  Recovery 
Act  of  1976.  as  amended  (42  I  ..S  C.  6912. 
0991  (( :).  (d).  (e)). 

Subpart  0— [Atnended] 

2.  Section  281.39  to  ailded  to  subpart 
C:  to  read  as  follows: 


§  281 .39    Lender  liability. 

(a)  A  state  is  not  required  to  have  a 
security  interest  exemption  to  obtain  or 
maintain  RCRA  Subtitle  I  program 
approval.  If  a  state  enacts  a  security 
interest  exemption  provision,  it  does  not 
have  to  be  as  extensive  as  the  security 
interest  exemption  provided  for  in  40 
CFR  part  280,  subpart  I,  as  defined  in 

§§  280.200  through  280.250,  to  obtain  or 
maintain  RCRA  subtitle  I  program 
approval.  However,  a  state's  security 
interest  exemption  cannot  be  broader  in 
scope  or  less  stringent  than  the  security 
interest  exemption  provided  for  in  40 
CFR  part  280,  subpart  I. 

(b)  A  state  program  will  be  considered 
to  be  no  less  stringent  than,  and  as 
broad  in  scope  as,  the  federal  progmm 
provided  that  the  state  provision: 

(1)  Mirrors  the  security  interest 
exemption  provided  for  in  40  CFR  part 
280.  subpart  I;  or 

(2)  Achieves  the  same  effect  as 
provided  by  the  following  key  criteri.-t: 

(i)  A  holder,  meaning  a  person  who 
maintains  indicia  of  ownership 
primarily  to  protect  a  security  interest  in 
a  petroleum  UST  or  UST  system,  who  , 
does  not  participate  in  the  management 
of  the  UST  or  UST  system  as  defined 
under  §  280.210  and  who  does  not 
engage  in  petroleum  production, 
refining,  and  marketing  as  defined 
under  §  280.200(a)  is  not: 

(A)  An  "owner"  of  a  petroleum  UST 
or  UST  system  for  purposes  of 
compliance  with  40  CFR  part  280 
requirements; 

(B)  An  "operator"  of  a  petroleum  l.'.ST 
or  UST  system  for  purposes  of 
compliance  with  40  CFR  part  280 
requirements  prior  to  foreclosure  or  its 
equivalents,  provided  the  holder  is  nfit 
in  control  of  or  does  not  have 
responsibility  for  the  daily  operation  of 
the  UST  or  UST  system; 

(C)  An  "operator"  of  a  petroleum  I'.ST 
or  UST  system  for  purposes  of 
compliance  with  40  CFR  part  280 
corrective  action  and  financial 
responsibility  requirements  after 
foreclosure  or  its  equivalents,  provided 
the  holder  complies  with  the 
requirements  of  §  280.230(b). 

(ii)  (Reserved) 

liR  Dor.  94-1417.3  Filed  (V-10-94:  «:4S  .U!:\ 
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DEPARTMENT  OF  JUSTICE 

Bureau  of  Prisons 

28  CFR  Part  552 
PIN  1120-AA13 

Use  of  Force  and  Application  of 
Restraints 


AGENCY:  Buroau  of  Prisons. 
ACTION:  Finalization  of  intr-.'- 


IV 


pDli 


C2) 


SUMMARY:  In  this  doc  iiment, 
of  Prisons  is  finalizing  its  in 
on  Use  of  Force  and  Applic 
Restraints.  These  anr^nd 
of  public  comment  received 
clarificatinn  on  confrontatio 
procedurti,  provisions  for  tt 
soft  restraints  and  ambulato 
updated  provisions  fcr  the 
documentation  of  incidents, 
on  the  role  of  medical  staff, 
editorial  amendments.  In  u 
procedures  to  follow  in  sit 
require  the  use  of  force  or  a 
restraints,  these  amendment 
intended  to  provide  for  the 
the  institution  and  for  the  w 
inmates  and  staff. 
EFFECTIVE  DATE:  June  13.  1 
ADDRESSES:  Office  of  Genera 
Bureau  of  Prisons,  HOI.C 
First  Street,  NW.,  Washing! 
20534. 

FOR  FURTHER  INFORMATION 
Roy  Nanovic,  Office  of  Gen^ 
Bureau  of  Prisons,  phone  (2 
6655. 

SUPPLEMEfARY  INFORMATION 
Bureau  of  1  iisons  is  finalizi 
interim  rule  on  Use  of  Force 
Application  of  Restraints,  w 
published  in  the  Federal 
17.  1989  (54  FR  21394).  A 
the  pu!  lie  comment  and 
response  follows. 

The  Bureau  received  com 
regarding  paragraphs  (c),  (e) 
(j)  of  §552.21,  and  on  §§ 
552.23.  With  respect  to  §  552 
commenter  stated  that  there 
of  specificity  as  to  which 
regulations  could  be  enforcec 
of  restraints  and/or  force.  Th 
believes,  however,  that  the 
guidelines  and  statement  of 
revised  §  552.20  (discussed 
the  governing  principles 
newly  designated  §552.22 
acknowledge  the  serious 
conditions  which  authorize 
force  and/or  restraints.  ~ 

With  respect  to  §  552.21(e) 
commenter  stated  tliat  the  li 
carrying  of  an  inmate  in 
i^xpose  the  inmate  to  both  nw 
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unintentional  physical  harm  by  those 
prison  staff  carrying  the  inmate.  The 
commenter  further  stated  that  such 
lifting  might  also  expose  staff  to  injury, 
and  stated  that  no  prisoners  should  be 
drfigged  nor  should  inmates  be  enlisted 
for  the  purpose  of  lifting  or  carrying  a 
restrained  inmate  because  they  have  not 
had  appropriate  training.  The  Bureau 
believes  that  newly  designated 
§  552.22(h;  clearly  prohibits  the 
iiifliction  of  malicious  harm.  In 
addition,  appropriate  training  on  the  use 
of  force  and.'or  restraints  and  on  the 
lifting  and  carrying  of  an  inmate  in 
restraints  is  provided  to  Bureau  staff. 
Tha  Bureau  believes  that  this  training  is 
sufficient  to  address  the  conimenter's 
concerns  on  minimizing  the  risk  of 
unintentional  physical  harm  to  either 
inmate  or  staff.  Finally,  the  Bureau 
wishes  to  note  that  its  regulations  on  the 
use  of  force  and/or  restraints  are 
implemented  by  staff  and  not  by 
inmates. 

With  respect  to  §  552.21(f),  the 
commenter  objected  to  the  absence  of 
any  reference  to  maximum  time  length 
allowed  on  the  use  of  restraints.  The 
commenter  further  noted  that  medical 
.staff  should  be  consulted  when  the 
inmate  "is  unable  to  regain  his  or  her 
self-control  within  a  normal  time"  and 
for  determining  whether  continued  use 
.of  restraints  is  necessary.  The  Bureau 
believes  that  adequate  provision  for 
medical  review  and/or  continuing  care 
is  contained  in  newly  designated 
§  552.26.  As  noted  beloiv,  the  Bureau  is 
making  further  amendment  to  its 
provisions  for  the  role  of  medical  staff 
in  use  of  force  and  application  of 
restraints  incidents. 

With  respect  to  §  552.21(g).  the 
commenter  questioned  the  use  of 
restraints  on  an  inmate  in 
administrative  detention  or  disciplinary 
segregation.  The  Bureau  notes  that  this 
paragraph  (now  designated  as 
§  552.22(g))  states  that,  except  when  the 
immediate  use  of  restraints  is  required 
for  the  control  of  the  inmate,  appHcatfon 
or  continued  application  of  restraints  on 
an  inmate  in  administrative  detention  or 
disciplinary'  segregation  requires  the 
approval  of  Warden  or  designee.  The 
Bureau  wishes  to  note  that  such 
application  would  not  be  routine,  and  it 
believes  that  requiring  approval  at  this 
level  is  sufficient  to  ensure  that  such 
appUcation  does  accomplish  legitimate 
penological  objectives.  As  noted  below, 
the  Bureau  is  making  further 
amendments  to  this  section. 

With  respect  to  §  552.21(j),  the 
conimenter  noted  a  discrepancy  in  that 
this  paragraph  provided  that  all 
significant  incidents  involving  u.se  of 
force  and  applicatiim  of  restraints 


require  documentation,  while  §  522. 2(i 
stated  that  all  incidents  involving  use  of 
force  or  restraints  be  documontrd.  As 
noted  below,  newly  designated 
§  552.22(j)  is  being  amended  to  rcmo\  e 
this  unintentional  discrepancy. 

With  respect  to  §  552.22,  the 
commenter  objected  to  exception  bt-ing 
made  by  the  Director  for  use  of 
confrontation  avoidance  procedures  in 
specific  institutions  or  housing  units.  As 
noted  below,  this  section  (now 
designated  as  §  552.23)  is  being  revisrti 
to  remove  stated  exceptions. 

With  respect  to  §  552.23,  the 
commenter  stated  that  with  the 
exception  of  preventing  inmate  sclf- 
inj^iry,  it  is  never  necessary  to 
implement  four-point  restraints.  The 
commenter  noted  particular  objection  to 
paragraph  (e),  stating  that  it  allows 
prison  staff  to  deny  the  inmate  in  four- 
point  restraints  an  opportunity  to  use 
the  toilet  if  he  or  she  continued  to  resist 
or  became  violent  while  being  released. 
The  commenter  believed  that  any  self- 
destructive  behavior  exhibited  by  an 
inmate  in  f,our-point  restraint  .-should  be 
reported  to  medical  staff  and  that 
control  over  the  use  of  four-point 
restraint  by  medical  personnel  is 
essential.  The  Bureau  believes  th;it  this 
section  contains  sufficient  safegu.:rds. 
As  noted  below,  however,  this  section 
(now  designated  as  §  552.24)  is  being 
further  amended  for  editorial  purposes. 
The  Bureau  believes  that  the  editorial 
restatement  of  the  introductory  text 
clarifies  that  four-point  restraints  are  to 
be  used  when  it  is  determined  that  they 
are  the  only  means  available  to  obtain 
and  maintain  control  over  an  inmate. 
The  provisions  in  paragraph  (e)  are 
intended  to  guarantee  that  the  inmate's 
access  to  toilet  facilities  are  controlled 
by  the  inmate's  behavior.  The  Bureau 
believes  that  newly  designated 
§§  552.24(f)  and  552.26  adequately 
provide  for  medical  review  and 
responsibility. 

After  due  consideration  of  the 
comments  received,  and  based  upon  the 
experience  gained  from  application  of 
the  previously  revised  regulations,  the 
Bureau  makes  the  following  further 
amendments.  For  the  sake  of  clarity,  the 
provisions  in  former  §  552.20  are  being 
revised  into  two  separate  sections,  and 
former  §§  552.21  through  552.26  are 
redesignated  as  §§  552.22  through 
552.27  in  order  to  accommodate  the 
new  section.  Paragraph  codification  and 
cross  references  in  the  revised 
regulations  have  been  adjusted  as 
necessary.  In  §  552.20.  the  introductory 
text  (formerly  paragraph  (a))  is  further 
amended  to  include  a  statement  that 
staff  are  authorized  to  use  force  onlv  as 
a  last  alternative  after  all  other 
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reasonable  efforts  to  resolve  a  situation 
have  failed.  Paragraphs  (a)  and  (b)  of 
this  section  (formerly  paragraphs  (a)  (1) 
and  (2))  are  amended  for  editorial 
purposes.  In  paragraph  (d)  (fornierlv 
paragraph  (a)(4))  the  word  "wounds"  is 
revised  to  read  "injury"  to  describe 
more  accurately  conditions  which  may 
lead  to  authorized  use  of  restraints  by 
staff.  Because  an  injury  may  be  of  such 
a  nature  that  it  would  not  by  strict 
definition  be  considered  a  wound,  the 
Bureau  believes  it  reasonable  to  use  the 
broader  v^-ord  "injur>'."  In  new  §  5.52.21 
on  types  of  force,  section  headings  were 
added  to  paragraphs  (c)  and  (d)  for  the 
sake  of  editorial  consistency.  In 
addition,  paragraph  (c)  (formerly 
§  552.20(d))  is  amended  to  include 
reference  to  soft  and  ambulatory  (log) 
restraints.  The  use  of  soft  restraints  and 
ambulator}'  restraints  is  intended  to 
allow  for  graduated  procedures  in 
applying  restraints. 

In  newly  designated  §  552.22, 
paragraph  (a)  is  amended  to  remove  an 
obsolete  cross  reference,  and  paragraph 
(g)  is  amended  to  include  reference  to 
graduated  procedures  in  applying 
restraints.  In  paragraph  (h).  introdiictorv 
te.xt  is  amended  to  include  an  example 
of  restraint  equipment,  and  paragraph 
(h)(2)  is  amended  to  clarify  specific 
situations  to  help  avoid  physical 
problems  of  an  inmate  under  restraints. 
Paragraph  (j)  is  amended  to  remove  an\ 
inconsistency  with  the  provisions  of 
newly  designated  §  522.27. 

Newly  designated  §552.23  is  revi.sctl 
to  broaden  the  use  of  confrontation 
avoidance  proceduies.  To  this  effect, 
paragraph  (b),  which  contained 
provisions  for  exception,  is  removed. 

In  newly  designated  §  552.24. 
introductory-  text  is  amended  to  further 
clarify  when  four-point  restraints  mav 
1)6  used.  In  paragraph  (a),  "vinv  1"  is 
substituted  for  "leather."  Additional 
Cfiitorial  amendments  to  this  section 
make  no  change  in  the  intent  of  the 
regulation. 

Newly  designated  §552.25  is 
amended  for  editorial  purposes.  Tliere  is 
no  change  in  tlie  intent  of  the 
regulation. 

Newly  designated  §  552. 2(i  is  revi.sefl 
to  specify  the  role  of  medical  staff  in 
calculated  use  offeree  situations. 
Paragraph  (a)  is  also  amended  to  include 
provisions  specifically  applicable  to 
pregnant  inmates. 

Newly  designated  §532.27  is 
reworded,  although  its  intent  is 
unchanged. 

The  Bureau  believes  that  the  changes 
10  the  interim  rule  discussed  above  do' 
not  impose  additional  restrictions  on 
inmates  and  are  necessary  in  order  to 
provide  for  the  continued  protection  of 


inmates,  staff,  and  property.  The  Bureau 
therefore  finds  good  cause  for 
exempting  the  provisions  of  the 
Administrative  Procedure  Act  (5  U..S.C. 
553)  requiring  notice  of  further 
proposed  rulemai.ing,  the  opportuiiity 
for  public  comment,  and  delay  in 
effective  date  for  these  additional 
changes. 

The  Bureau  of  Prisons  has  determined 
that  this  rule  is  not  a  significant 
regulatory  action  for  the  purpose  of  E.O. 
128B6;  this  rule  was  reviewed  by  the 
Office  of  Management  and  Budget 
pursuant  to  E.O.  12866.  After  review  of 
the  law  and  regulations,  the  Director. 
Bureau  of  Prisons  has  certified  that  this 
rule,  for  the  purpose  of  the  Regulator}' 
Flexibility  Act  (Pub.  L.  96-354),  does" 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entitit^s. 

List  of  Subjects  in  28  CFR  Part  552 

Prisoners. 
Kathleen  M.  Hawk. 

Director,  Bureau  of  Prisons. 

Accordingly,  pursuant  to  the 
rulemaking  authority  ve.sted  in  the 
Attorney  General  in  5  U.S.C.  552(a)  and 
delegated  to  the  Director,  Bureau  of 
Prisons  in  28  CFR  0.96(p).  the  interim 
rule  amending  28  CFR  part  552  which 
was  published  at  54  FR  21394  on  May 
17.  1989,  is  adopted  as  a  final  rule  with 
the  following  change: 

SUBCHAPTER  C— INSTITUTIONAL 
MANAGEMENT 


PART  552— CUSTODY 

1.  The  authority  citation  for  28  CFR 
part  552  continues  to  read  as  follows: 

.Authority:  S  V.S.C.  301;  18  tJ.S.C.  3621. 
3022,  3624.  4001.  4042,  40S1,  4082  (Kepealfjd 
in  part  as  to  off-^nses  committed  on  or  afitT 
November  1,  !'-n7),  500G-5024  (Repealed 
Oc!ob»,T  12,  10S4  d.s  to  offenses  committed 
aftfirthat  date),  5039:  28  L'.S.C.  509.  510:  28 
CF-'R  0.-:i5-0  09. 

§§  552  21  ttirough  552.26    [Redesignated  as 
§§  552  22  through  552.27] 

2.  Sections  552.21  through  552.26  are 
redesignated  as  §§552.22  through 
552.27. 

3.  .Section  552.20  is  revised  to  rf-ad  as 

follows: 

§  552.20    Purpose  and  scope. 

The  Bureau  of  Prisons  authorizes  staff 
to  use  force  only  as  a  last  alternative 
after  all  other  reasonable  efforts  to 
resolve  a  situation  have  failed.  When 
authorized,  staff  must  use  only  that 
amount  of  force  necessary  to  gain 
control  of  the  inmate,  to  protect  and 
ensure  the  safety  of  inmates,  staff,  and 
others,  to  prevent  serious  property 
damage  and  to  ensure  institution 


security  and  good  order.  Staff  are 
authorized  to  apply  physical  rf;straints 
necessary  to  gain  control  of  an  inmate 
who  appears  to  be  dangerous  because: 

(a)  The  inmate  assaults  another 
individual; 

(b)  The  inmate  destroys  government 
property; 

(c)  The  inmate  attempts  suicide; 

(d)  The  inmate  inflicts  injury  upon 
self;  or 

(e)  The  inmate  becomes  violent  or 
displays  .signs  of  imminent  violence. 

This  nde  on  application  of  restraints 
does  not  restrict  the  use  of  restraints  in 
situations  requiring  precautionary 
restraints,  pa-rticularly  in  the  movement 
or  transfer  of  inmates  (e.g.,  the  use  of 
handcuffs  in  moving  inmates  to  and 
from  a  cell  in  detention,  escorting  an 
inmate  to  a  Special  Housing  Unit 
pending  investigation,  etc.). 

4.  A  new  §  552.21  is  adiled  to  read  as 
follows: 

§  552.21     Types  of  force. 

(a)  Immediate  use  of  force.  Staff  mav 
immediately  use  force  and/or  apply 
restraints  when  the  behavior  described 
in  §  552.20  constitutes  an  inmiediate. 
serious  threat  to  the  inmate,  staff, 
others,  property,  or  to  institution 
security  and  good  o.-der. 

0')  Calculated  use  of  force  and/or 
appHcotion  of  restraints.  This  occurs  in 
situations  where  an  inmate  is  in  an  area 
that  can  be  isolated  (e.g..  a  locked  cell, 
a  range)  and  where  there  is  no 
immediate,  direct  threat  to  the  inmate  or 
others.  When  there  is  time  for  the 
calculated  use  of  force  or  application  of 
restraints,  staff  must  first  determine  if 
the  situation  can  be  resolved  without 
resorting  to  force  [see  §  552.23). 

(c)  L'ie  of  Force  Team  Techr.irue.  If 
use  of  force  is  determined  to  be 
necessarv',  and  other  means  of  gaining 
control  of  an  inmate  are  deemed 
inappropriate  or  ineffective,  then  the 
Use  of  Force  Team  Technique  shall  be 
used  to  control  the  inmate  and  to  appiv 
soft  restraints,  to  include  ambulatory  leg 
restraints.  The  Use  of  Force  Team 
Technique  ordin;irily  involves  trained 
staff,  clothed  in  protective  gear,  who 
enter  the  inmate's  area  in  tandem,  each 
v.'ith  a  coordinated  responsibility  for 
helping  achieve  immediate  control  of 
the  iimiate. 

(d)  Exceptions.  Any  exception  to  this 
rule  is  prohibited,  except  where  the 
facts  and  circumstances  known  to  the 
stalf  member  wovdd  warrant  a  person 
with  correctional  experience  to 
reasonably  believe  other  action  is 
necessary  (as  a  last  resort)  to  prevent 
serious  physical  injury,  or  serious 
proj)erty  damage  which  would 
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immediately  endanger  tlje  safety  of  staff, 
inmates,  or  others. 

5.  In  newly  designatedl  < 
paragraphs  (a),  (g),  (h)  inlroduc 
{h)(2),  (h)(4).  and  (j)  are  i 
as  follows: 


I3V1 


§  552.22    Principles  governing  the  use  of 
force  and  application  of  re:  traints. 

(a)  Staff  ordinarily  sha  1  first  aticmpt 
to  gain  the  inmate's  volu  itary 
cooperation  before  using  force. 


(g)  Except  where  the  i 
restraints  is  required  for 
inmate,  staff  may  apply 
continue  the  use  of 


ir  imediate  use  of 

:onL-ol  of  the 
r  jstraints  to,  or 


progr  jssive 
^  'h 


restraints  on,  an  mmate 
in  administrative  detenti|)n 
disciplinary  segregation 
approval  of  the  Warden 

(h)  Restraint  equipmen 
(e.g.,  handcuffs)  may  not 
of  the  following  ways: 


ile  in  a  cell 

or 
nly  with 

designee, 
or  devices 
36  used  in  any 


cr 


(2)  About  an  inmate's 
in  any  manner  which  restricts 
circulation  or  obstructs 
airways. 


qeck  or  face,  or 
blood 
inmate's 


tie 


(4)  To  secure  an  inmati 
object,  such  as  a  cell  doo: 
except  as  provided  in  §  5 


(j)  All  incidents  involv  ng  the  use  of 
force  and  the  application  of  restraints 
(as  specified  in  §  552.27)  tnust  be 
carefully  documented. 

6.  Newly  designated  §  J52.23  is 
revised  to  read  as  follows ; 

§  552.23    Confrontation  av4idance 
procedures 

Prior  to  any  calculated  use  of  force, 
the  ranking  custodial  offi  :ial  (ordinarily 
the  Captain  or  shift  Lieut  mant),  a 
designated  mental  health  professional, 
and  others  shall  confer  ar  d  gather 
pertinent  information  abqut  the  inmate 
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§552.22, 

ctory  text, 
ised  to  read 


to  a  fixed 
or  cell  grill. 


and  the  immediate  situation.  Based  on 
their  assessment  of  that  information, 
they  shall  identify  a  staff  members)  to 
attempt  to  obtain  the  inmate's  voluntary 
cooperation  and,  using  the  knowledge 
they  have  gained  about  the  inmate  and 
the  incident,  determine  if  use  of  force  is 
necessary. 

7.  In  newly  designated  §  552.24,  the 
introductory  text  and  paragraph  (a)  are 
revised,  and  paragraph  (e)  is  amended 
by  revising  the  first  sentence  to  read  as 
follows: 

§  552.24    Use  of  four-point  restraints. 

When  it  is  determined  that  four-point 
restraints  are  the  only  means  available 
to  obtain  and  maintain  control  over  an 
inmate,  the  following  procedures  must 
be  followed: 

(a)  Soft  restraints  (e.g.,  vinyl)  must  be 
used  to  restrain  an  inmate,  unless  such 
restraints  previously  have  proven 
ineffective  with  respect  to  that  inmate, 
or  proven  ineffective  during  the  initial 
application  procedure. 
***** 

(e)  A  review  of  the  inmate's 
placement  in  four-point  restraints  shall 
be  made  by  a  Lieutenant  every  two 
hoiu-s  to  determine  if  the  use  of 
restraints  has  had  the  required  calming 
effect  and  so  that  the  inmate  may  be 
released  from  these  restraints 
(completely  or  to  lesser  restraints)  as 
soon  as  possible.  *   *   * 

8.  Newly  designated  §  552.25  is 
amended  by  revising  the  introductory 
text  and  paragraph  (a)  to  read  as  follows: 

§  552.25    Use  of  chemical  agents  or  non- 
lethal  weapons. 

The  Warden  may  authorize  the  use  of 
chemical  agents  or  non-lethal  weapons 
only  when  the  situation  is  such  that  the 
inmate: 

(a)  Is  armed  and/or  barricaded;  or 


9.  Newly  designated  §  552.26  is 
revised  to  read  as  follows: 

§552.26    Medical  attention  in  use  of  force 
and  application  of  restraints  incidents. 

(a)  In  immediate  use  of  force 
situations,  staff  shall  seek  the  assistance 
of  mental  health  or  medical  staff  upon 
gaining  physical  control  of  the  inmate. 
When  possible,  staff  shall  seek  such 
assistance  at  the  onset  of  the  violent 
behavior.  In  calculated  use  of  force 
situations,  guidance  of  medical  staff 
(based  on  a  review  of  the  inmate's 
medical  record)  will  be  sought  by  the 
use  of  force  team  leader  to  identify 
physical  or  mental  problems.  When 
mental  health  or  medical  staff  determine 
that  an  inmate  requires  continuing  care, 
and  particularly  when  the  inmate  to  be 
restrained  is  pregnant,  the  deciding  staff 
shall  assume  responsibility  for  care  of 
the  inmate,  to  include  possible 
admission  to  the  institution  hospital  or. 
in  the  case  of  a  pregnant  inmate, 
restraining  her  in  other  than  a  face 
down  four-point  position. 

(b)  After  any  use  of  force  or  forcible 
application  of  restraints,  the  inmate 
shall  be  examined  by  a  member  of  the 
medical  staff,  and  any  injuries  noted, 
immediately  treated. 

10.  Newly  designated  §  552.27  is 
revised  to  read  as  follows: 

§  552.27    Documentation  of  use  of  force    . 
and  application  of  restraints  incidents. 

Staff  shall  appropriately  document  all 
incidents  involving  the  use  of  force, 
chemical  agents,  or  non-lethal  weapons. 
Staff  shall  also  document,  in  writing, 
the  use  of  restraints  on  an  inmate  who 
beco.mes  violent  or  displays  signs  of 
imminent  violence.  A  copy  of  the  report 
shall  be  placed  in  the  inmate's  central 
file. 
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DEPARTMENT  OF  HOUS^G  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  lor 
Public  and  Indian  Housing 

24  CFR  Part  968 

[Docket  No.  R-94-1659:  rR-^396-F-02] 
RIN  2577-AB26 

Vacancy  Reduction  Progjjsm 

AGENCY:  Office  of  the  Assiltajil 
Secretary  for  Public  and  Ijidian 
Housing.  liUD. 
ACTION:  Final  rule 


t  K 


ki 


summary:  The  Department 
regulations  to  implement 
Reduction  Program.  The  ' 
Funding  Availability  (NOi 
program  is  published  else 
today's  Federal  Register  1 
program,  certain  Public  H( 
Agencies  (PHAsJ  are  requi 
and  submit  a  plan  regardir 
in  units  owned  or  operatec 
Each  plan  will  be  required 
the  elements  specified  in  t 
this  rule.  In  addition,  asse- 
have  conducted  on-site  a 
the  vacancy  situations  of 
PHAs  and  may  provide 
PHAs  in  developint;  'hrir  ] 
assistance  available  under 
is  intended  to  supplement 
initiatives  of  the  PHA  that 
the  rate  of  addressable  v 
PHAs  inventory. 
EFFECTIVE  DATE:  July  13.  IC 
FOR  FURTHER  INFORMATION 
.Marv  Ann  Russ,  Director. 
Assisted  Housing,  Public 
Housing,  room  4204.  U.S. 
Housing  and  Urban  Develc 
Seventh  Street  SW..  Washi 
20410.  telephone  (202) 
Individuals  with  hearing  o 
impairments  may  call  HUT 
number:  (202)  708-0850 
telephone  numbers  are  not 
SUPPLEMENTARY  INFORMATtC  N 

Paperwork  Reduction  Slat 

The  information  collecti 
requirements  contained  in 
have  been  approved  bv  the 
Management  and  Budget. 
3504(h)  of  the  Paperwork 
of  1980(44U.S.C.  3501 
assigned  OMB  control  nun 
0181 


Background 

On  .May  21,  1993,  the  Debartmml 
published  a  proposed  rule  o  implement 
the  Vacancy  Reduction  Pro  jram 

(program).  The  prograiv.  v..-f  authr.rized 
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when  section  510  of  the  Cranston- 
Gonzales  National  Affordable  Housing 
Act  added  a  new  section  14(p)  to  the  . 
United  States  Housing  Act  of  1937  (42 
U.S.C.  14371)  (1937  Act).  Recently 
section  14(p)  was  amended  by  section 
115  of  the  Housing  and  Community 
Development  Act  of  1992  (Pub.  L.  102- 
550.  approved  October  28.  1992)  (1992 
Act),  and  funding  was  made  available 
for  the  first  time  for  the  program. 

Section  14(p)  requires  any  public 
housing  agency  (PHA)  to  participate  in 
the  program  if  the  PHA  has  a  vacancv 
rate  that  exceeds  twice  the  national 
average,  is  designated  as  troubled  under 
section  6(j)  of  the  1937  Act,  or  has  been 
placed  under  a  receiver  pursuant  to 
section  6(j)(3)  of  the  1937  Act.  Each 
PHA  participating  in  the  program  will 
be  required  to  develop  a  vacancy 
reduction  plan  that  identifies  vacant 
dwelling  units  in  its  inventorv'  and  the 
reasons  for  the  vacancies,  and  describes 
actions  to  be  taken  by  the  PHA  for  the 
following  five  years  to  oli.minate  the 
vacancies. 

In  addition,  the  vacancy  situations  of 
every  participating  PH.A  will  be 
reviewed  on-site  by  assessment  teams 
consisting  of  representatives  of  the 
Department,  independent  e.xperts 
knowledgeable  about  vacancy  problems 
and  management  issues  relating  to 
public  housing,  and  PHA  officials.  The 
assessment  teams  will  submit 
recommendations  to  HIT)  and  the  PH.A, 
and,  at  the  request  of  the  PHA.  may 
assist  the  PHA  in  preparing  its  vacancy 
reduction  plan. 

The  plans  will  be  the  basis  for 
selecting  those  PH.^s  that  will  recei\e 
assistance  under  the  program.  For 
troubled  PHAs,  funding  of  vacancv 
reduction  activities  will  be  contingent 
upon  the  PHA  either  making  or 
providing  reasonable  assurances  of 
substantial  progress  in  remedying  anv 
management  deficiencies. 

Use  of  Survey  to  Determine  FV'  1993 
N'OFA  Threshold  Factors 

As  discussed  in  the  proposed  rule,  all 
PHAs  where  existing  data  indicated  the 
PHA  met  the  statuton,-  criteria  for 
mandatorv'  participation  in  the  program 
were  surveyed.  The  resuhs  of  the  sur.ev 
have  been  used  to  define  the  threshold 
factors  for  the  NOFA  published 
elsewhere  in  today's  Federal  Register 
and  are  discussed  in  greater  detail  in 
that  NOFA.  In  addition,  the  Department 
has  conducted  assessments  at  PHAs  that 
the  Department  believes  meet  the 
threshold  factors  for  the  NOFA  that  is 
published  elsewhere  in  today's  Federal 
Register.  As  explained  in  the  NOFA. 
any  PHA  that  meets  the  threshold 
factors  and  has  not  alreadv  been 


assessed  should  immediately  request  an 
assessment  by  contacting  the 
Department. 

Comments  on  Proposed  Rule 

Six  sets  of  comments  were  sub;nitled 
lo  the  Department  on  the  proposed  rule- 
two  from  public  housing  authority 
(PHA)  industry  groups  and  four  from 
local  housing  authorities.  Comments 
were  received  from  the: 
— Council  of  Large  Public  Housin;.; 

Authorities  (CLPHA): 
— Public  Housi.ig  .Authorities  Directors 

Association  (PHADA); 
— Chicago  Housing  Authority  (CHA); 
— Morgan  County  (Illinois)  Housing 

Authority  (MCHA); 
—Los  Angeles  County  Housing 

Authority  (LACHA);  and 
— Atlanta  (Georgia)  Housing  Aulhorilv 

(AHA). 

Discussion  of  the  comments  is 
organized  according  to  the  followin;.; 
topics;  Eligibility  requirements; 
development  of  the  vacancy  reduction 
plan;  assessments;  funding  of  vacancy 
reduction  activities:  sanctions;  use  of 
.N'OFAs  to  convey  significant  program 
information;  the  relationship  of  tne 
Vacancy  Reduction  Program  to  other 
HUD  programs;  and  miscellaneous 
comments. 

Eligibility  Requirements 

(1)  The  rule  .states  that  a  PHA  must 
participate  in  the  program  if  a  receiver 
has  been  appointed  for  the  PHA.  The 
term  "receiver  '  should  be  clarified,  in 
that  HUD  has  taken  actions  against 
PHAs  that  have  resulted  in  takeovers  u! 
programs  or  operations  from  PHAs 
without  necessarily  having  a  court- 
appointed  receiver.  (CLPHA) 

Response:  The  term  is  statutory  and 
refers  to  a  receiver  appointed  by  a 
Federal  or  State  court  under  section 
6(i)(3)  of  the  United  States  Housing  Act 
of  1937;  the  term  does  not  include  other 
arrangements. 

(2)  Benefits  of  the  program  should  bo 
available  to  a  PHA  that  does  not  have 

a  vacancy  rate  of  twice  the  national 
average  only  if  the  PHA  fails  the  Publif 
Housing  Management  Assessment 
Program  (PHMAP)  standard  for 
vacancies  (see  24  CFR  part  901). 
(PHADA)  Similarly,  program 
participation  should  be  optional  for 
troubled  authorities  that  do  not  have  a 
vacancv  rate  twice  the  national  average 
(CHA)  ■ 

Response:  As  the  commenter  noted, 
using  the  PHMAP  standard  would 
require  congressional  action  because  the 
current  statute  requires  participation  bv 
PHAs  that  are  troubled  or  for  which 
receivers  have  be^n  appointed. 
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(3)  In  defining  the  term  "vacant  unit"', 
reference  is  made  to  an  effective  lease, 
which  is  defined  in  terms  of  an  eligible 
family  being  charged  rent.  However, 
because  of  utility  allowances  or  zero 
income,  many  residents  do  not  pav  rent 
for  the  units  they  occupy.  (CLPHA) 

Response:  The  definition  requires  that 
the  family  have  a  right  to  possession  of 
the  unit,  in  addition  to  being  charged 
rent.  The  calculation  of  the  ren-t  to  be 
charged  by  a  PHA  takes  into  account 
income  and  any  utility  allowance.  As 
noted  by  the  commenter.  as  a  result  of 
this  calculation  of  rent,  the  PHA  might 
not  actually  collect  any  money  from  the 
family  having  the  right  to  possess  a  unit 
(e.g.,  when  the  utility  allowance  equals 
or  exceeds  the  total  tenant  pa\Tnent). 
However,  the  lease  still  obligates  the 
tenant  and  includes  a  rental  charge  that, 
at  least  in  part,  is  based  on  income. 
Therefore,  the  elements  of  the  definition 
are  met,  even  though  the  actual  amount 
collected  bv  the  PHA  from  the  tenant  is 
SO. 

(4)  A  PHA  is  required  to  participate  in 
the  program  if  it  has  a  vacancy  rate  that 
is  twice  the  national  average,  regardless 
of  the  number  of  units  in  the  PHA's 
inventor,-.  Because  the  vacancv 
problems  of  small  PHAs,  especiallv, 
may  be  due  to  lack  of  demand, 
participation  in  the  program  should  be 
optional  for  PHAs  with  less  than  250 
units.  (PHADA)  For  the  first  year, 
program  participation  should  be  limited 
to  PHAs  with  500  or  more  units.  (CH.M 

Response:  The  statute  does  not 
discriminate  among  the  causes  of 
vacancies  in  establishing  the 
participation  requirements.  However, 
the  extent  of  participation  may  be 
limited  to  providing  documentation  of 
lack  of  demand  or  proposals  to 
deprogram  units.  In  awarding  funding, 
the  Department  will  concentrate  on 
PHAs  where  there  is  a  demand  for 
housing,  as  reflected  in  the  terms  of  the 
NOFA  published  elsewhere  in  todav's 
Federal  Register.  Furthermore,  because 
smaller  PHAs  dependent  on  CIAP 
funding  often  have  fewer  resources  to 
solve  a  vacancy  problem,  these  PHAs 
could  reahze  substantial  improvement 
of  their  vacancy  statistics  with  a 
minimal  increment  of  funding.  Thus, 
their  selection  for  funding  would  serve 
the  statutor>-  purposes  of  the  program, 
and  their  exclusion  from  the  initial 
roi-nd  of  funding  could  not  be  justified. 

(5;  Program  participation  should  be 
available  to  any  PHA  that  needs  help  in 
addressing  its  vacancv  situation. 
(MCH.^.  CHA) 

Response:  Because  current  program 
funding  is  limited,  the  Department  is 
concentrating  on  PHAs  that  are  required 
to  participate. 


(6)  In  the  definition  of  "vacant  unit," 
the  proposed  rule  does  not  specifv  a 
timeframe  for  determining  the  existence 
of  a  vacancy.  Similarly,  in  calculating  a 
PHA's  vacancy  rate  for  purposes  of 
determining  program  eligibility,  the 
proposed  rule  does  not  recognize  any 
normal  turnover  time,  such  as  the  20- 
day  transition  period  allowed  under 
PHMAP  Indicator  5.  (LACHA) 

Response:  The  Department  recognizes 
that  the  vacancy  rate  of  a  PHA  is  fluid. 
However,  for  the  purpose  of 
determining  eligibility  for  the  program, 
the  Department  has  decided  to  use  a 
snapshot  approach,  i.e.,  the  number  of 
units  vacant  at  the  PHA  on  the 
appropriate  date. 

Development  of  the  Vacancv  Reduction 
Plan 

(1)  The  proposed  rule  provides  a 
number  of  examples  of  project-specific 
activities  to  eliminate  vacancies  that  a 
PHA  might  include  in  its  vacancv 
reduction  plan.  The  number  of 
examples  should  be  e.xpanded  to 
include  such  activities  as  unit  redesign 
or  conversion,  site  reconfiguration, 
security  improvements,  and  density 
reductions.  These  additional  e.xamples 
will  serve  to  gi\-e  a  better  idea  of  the 
range  of  acceptable  activities.  (CLPHA, 
CHA)  Similarly,  examples  of  specific 
management  improvements  that  should 
be  encouraged  include  tenant  screening, 
evictions,  and  marketing  and  leasino 
efforts.  (CHA) 

Response:  A  number  of  these 
examples  have  been  included  in 
§968.407(b)(3)(i)  of  the  final  rule. 

(2)  If  demolition  or  disposition  are 
selected  activities,  HUD's  review  and 
approval  process  and  replacement 
housing  requirements  will  make  it  ver\' 
difficult  for  a  PHA  to  provide  the 
required  schedule  that  forecasts  when 
the  selected  activities  would  be 
accompUshed.  (CLPHA.  PHADA 
(similar  comment  for  other  HUD 
actions))  In  addition,  participating  PHAs 
need  to  be  able  to  change  their 
schedules  for  eliminating  vacancies  to 
reflect  actual  funding.  (PHADA) 

Response:  Sections  968.407(b)(3)(ii) 
and  968.407(b)(8)  have  been  revised  to 
include  language  providing  that,  in 
developing  the  required  schedule,  PHAs 
shoLild  specif)'  action  within  x  davs 
from  HUD  approval  or  other  action, 
when  progress  is  dependent  on  HUD 
action.  In  addition,  a  schedule  mav  be 
revised  to  reflect  the  adequacy  of 
funding  for  proposed  activities. 

(3)  If  a  PHA  needs  help  in  preparing 
the  vacancy  reduction  plan,  the 
assessment  team  should  be  required  to 
assist  in  the  plan  development,  if 
requested  by  the  PHA.  The  proposed 


rule  does  not  make  this  assistance 
mandaton.-.  (PHADA) 

Response:  Section  968.410(d)  has 
been  changed  to  clarif\'  that,  if  requested 
by  the  PHA.  HLT)  will  assist  a  PHA  in 
preparing  its  vacancv  reduction  plan. 

(4)  The  final  rule  should  clarifv-  that 
participating  PHAs  do  not  have  to 
address  each  single  vacant  unit 
separately,  but  should  be  permitted  to 
group  together  vacant  units  bv  the  cause 
of  vacancy.  (PHADA) 

Response:  In  accordance  with  the 
statutor\'  requirements,  each  vacant 
dwelling  unit  must  be  identified. 
However,  vacant  units  may  be  grouped 
together  for  purposes  of  explaining  the 
reasons  for  the  vacancies  and  proposed 
actions  for  eliminating  the  vacancies. 

(5)  The  vacancy  reduction  plan 
should  include  information  on  turnover 
problems.  (PHADA,  AHA)  The 
information  should  include  the  number 
of  units  vacated  and  reoccupied  during 
a  defined  period  and  any  indication  of 
whether  the  turnover  rate  is  chaneing. 
(CHA) 

Response:  A  new  paragraph  has  been 
added  to  §  968.407(b)  to  require  that  a 
vacancy  reduction  plan  include  certain 
information  on  a  PHA's  turnover  rate. 

(6)  A  complete  strategy  needs  to  be 
developed  that  includes  not  just 
rehabilitation  work,  but  tenant 
screening,  eviction,  property 
management,  and  securitv  measures,  as 
well.  (CHA) 

Response:  The  Department  and  the 
statute  contemplate  a  complete  strategy. 
A  PHA's  vacancy  reduction  plan  should 
include  any  action  to  remove  the  unit 
from  the  PHA's  inventor,-  of  vacant 
units,  including  management 
improvements  in  each  of  the  specific 
areas  mentioned  by  the  commenter. 

Assessments 

(1)  If  funding  will  be  on  a  "first -come, 
first  ser\-ed"  basis,  the  sequence  of 
assessment  team  visits  should  be  by 
public  drawing  in  order  to  avoid  charges 
of  favoritism.  (PHADA) 

Response:  For  the  NOFA  published 
today,  the  Department  has  decided  upon 
an  approach  that  should  provide  some 
funding  to  all  PHAs  that  meet  the 
eligibihty  criteria.  Each  eligible  PHA 
that  is  a  Comprehensive  Improvement 
Assistance  Program  (CIAP)  agency  vv-ill 
be  funded  fully  for  all  eligible  units  and 
approved  activities,  because  smaller 
PHAs  dependent  on  CIAP  funding  often 
have  fewer  resources  to  solve  a  vacancv 
problem.  If  sufficient  funds  are 
available,  each  PHA  that  is  a 
Comprehensive  Grant  Program  (CGP) 
agency  will  be  funded  fully;  however,  if 
there  are  not  sufficient  funds  remaining, 
each  CGP  agency  will  be  awarded  a  pro 
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rata  share  of  the  availabie  funding.  This 
pro  rata  share  will  be  calcu  ated 
method,  to  be  determined  b  y  HUD  and 
annruinced  in  the  NOFA,  'J  at  will 
provide  funding  equifablv  Ip  those 
agencies. 

(2)  When  the  PHA  aireadl  is  required 
under  PHMAP  to  have  dev<  loped  a  plan 
to  address  its  vacancy  pr^iblem.  the 
primary  purpose  of  liie  V 
Reduction  Program 
should  be  a  validation  or  rr 
FHA's  existing  plan,  rather 
independent  assessmejit.  I 
the  program  is  to  encrjurai 
further  studies.  (Plt^DA) 

Response:  The  statute  req 
site  assessment  of  the  va' 
of  each  participating  PHA 
what  is  to  be  included  In  :h 
vacancy  reduction  plan.  To 
that  a  PHA  is  able,  the  Depc 
encourages  the  PHA  to  use 
has  been  done  in  accordanc  ; 
PHjM,^  requirements  to  co 
the  requirements  of  this 

(3)  PHAs  that  lend  a  staff 
assessment  team  shoald  be 
for  the  staff  person's  sala^^ 
during  that  assignment. 

Response:  The  Deper.mei 
the  statutory  provi.sion  all 
program  funds  to  be  used  fo 
administrative  expenses  of 
teams,  extends  to  PHA  staff 
PH<As  will  be  reimbursed  fu; 
and  benefits  for  any  staff  pe 
serves  on  an  assessment 
this  does  not  applv-'to  staff  r 
the  PHA  that  is  being  assessed. 

(4)  Because  the  need  for  th  ese  funds 
is  great,  the  Department  sho  dd  speed 
up  the  scheduling  of  aswssr  lents. 
(MCHA.  PHADA) 

Response.  The  Departjnen :  has 
assessed  all  known  eligible  f  HAs. 

Funding  of  Vacancy  Reduction 
Activities 

(1)  HL'D  nee<ls  to  clarify  iti  position 
regarding  the  use  of  program  funds  for 
security  improvements.  (CLf  H-AJ 

Response:  Where  units  are  vacant 
because  of  security  problemi ,  HUD  will 
provide  funding  for  physica  security 
improvements,  such  as  improved  locks, 
security  screens,  additional   ighting, 
and  site  improvement.  As  part  of 
management  improvements, iHLT)  also 
will  provide  funding  for 
activities  over  a  limited  dura  I 
HUD  determines  that  such 
likely  to  result  in  the  reoccu 
continued  occupajicy  of  v 
Examples  of  security  activiti 
could  be  funded  as  part  of 
improvements  include: 

•  Hiring  of  additional  staf  to 
coordinate  the  provision,  by  oca! 
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government  or  other  pHiblic  and  private 
entities,  of  appropriate  social  serxices. 
such  as  drug  education  and  treatment 
referral  programs; 

•  Hiring  of  security  guards,  through 
individual  employment  contracts,  or 
guard  services,  using  competitive 
proposal  or  small  purchase  procurement 
procedures,  or  contracting  witli  a  local 
police  force  for  security  that  is  in 
addition  to  that  required  under  the 
Cooperation  Agreement.  Asa  condition 
of  employment,  these  security  personnel 
shall  be  required  to  meet  all  relevant 
State  insurance,  training,  licensing,  and 
other  similar  requirements: 

•  Development  and  implementation 
of  improved  screening  procedures  for 
prospective  residents; 

•  Development  of  more  timely  and 
effective  management  techniques  for 
dealing  with  disruptive  re.sidents  and 
drug-related  crime; 

•  Organization  and  training  of 
unarmed  voluntary  resident  patrols  to 
work  cooperatively  with  the  local  law- 
enforcement  agencies; 

•  Development  and  Lmplementation 
of  improved  communication  and 
coordination  w  ith  local  law 
enforcement  agencies;  and 

•  Hiring  of  in\estigators  to  investigate 
drug-related  crime  in  and  around  the 
devel'jpments  or  to  provide  evidence 
relating  to  any  such  crime  in  any 
administrative  or  judicial  proceedings. 

(2)  The  minimum  housing  standards 
that  should  be  imposed  for  capital 
improvements  funded  under  this 
program  are  the  modernization 
standards,  not  the  Housing  Qualitv 
Standards  (HQS).  Units  renovated  to  the 
HQS  often  still  need  modernization. 
(CLPHA)  In  addition,  the  minimum 
housing  standards  should  be  applied 
only  to  the  inside  of  units  improved 
under  the  program,  rather  than  to 
common  areas  and  major  structural 
items.  (CH.A) 

Response:  Each  work  item  funded 
under  this  program  must  8b  performed 
in  compliance  with  modernization 
standards.  However,  the  vacancy 
reduction  program  is  an  occupancy 
program,  and  HQS  is  a  minimum 
occupancy  standard.  The  goal  of  the 
individual  work  items  (performed  to 
modernization  standards)  is  to  bring  the 
vacant  units  into  an  occupiable 
condition.  Section  968.435  of  this  rule 
requires  certification  that  affected 
vacant  units  will  be  brought  into 
compliance  with  the  HQS.  As  applied  in 
Section  I.F(l)(b)  of  today's  NOFA.  only 
aspects  of  the  HQS  that  pertain  to  the 
vacant  unit  directly  are  required. 

(3)  The  decision  on  how  to  target  the 
initial  funding  available  under  this 
program  should  be  based  on  the  survev 


responses  only  and  not  on  any  existing 
data  mentioned  in  the  preamble  of  the 
pn^josed  rule.  (PHADA) 

Response:  The  survey  responses  were 
used  to  determine  which  PHAs 
surveyed  have  vacancy  problems  and 
the  nature  of  their  problems.  Ehgibihty 
and  final  decisions  on  funding  will  be 
based  on  submitted  applications, 
including  the  vacancy  reduction  plans, 
the  number  of  eligible  units,  and  the 
assessments. 

(4)  Funding  should  not  be  on  a  "first- 
come,  first-served"  basis,  ivhicb  rewards 
those  able  to  act  the  quickest,  but 
should  be  awarded  using  a  more 
traditional  competitive  approach. 
Criteria  that  should  be  used  to  make 
awards  include:  PHA  capacity  and 
ability  to  use  the  funds  effectively  and 
likehhood  that  additional  funds  will 
improve  vacancy  situation.  Severely 
distressed  properties  should  not  be  a 
prioritv.  and  .binding  should  be  targeted 
for  entire  developments,  rather  than 
scattered  units.  (PHAD.\) 

Response:  Because  the  Department 
would  like  to  fund  all  PHAs  that  meet 
the  requirements  of  the  NOFA,  it  has 
decided  not  to  include  the  first-come, 
first-served  limitation.  The  immediate 
goal  of  the  Department  is  to  promote  the 
occupancy  of  the  greatest  number  of 
units;  the  problems  of  severely 
distressed  developments  are  targeted 
more  directly  through  other  programs 
and  are  not  priorities  of  the  vacancy 
reduction  program.  Similarly,  because 
of  funding  limitations,  the  Department 
believes  the  program  purposes  wilj  be 
promoted  best  by  targeting  the 
elimination  of  vacant  units,  rather  than 
the  upgrading  of  entire  developments 
that  include  occupied  units. 

(5)  Under  some  circumstances,  a  PMA 
may  be  made  eligible  for  program  funds, 
but  restricted  in  spending  the  funds 
until  an  assessment  is  performed.  If  this 
assessment  is  not  done  within  45  davs 
of  the  fund  award,  then  the  PHA  should 
be  allowed  to  expend  the  funds. 
(PHADA.  CHA) 

Response:  The  Department  has 
already  conducted  assessments  of 
known  eligible  PR,^s  and  will  complete 
all  assessments  in  advance  of  funding 
decisions.  In  order  to  ensure  fairness,  in 
the  NOFA  published  elsewhere  in 
today's  Federal  Register,  the 
Department  has  provided  that  a  PHA  for 
which  an  assessment  has  not  been 
conducted  but  that  considers  itself 
eligible  under  the  NOFA.  should  notify 
the  Department  within  15  davs  of  its 
request  for  an  immediate  assessment.  In 
addition,  when  an  approvable  plan 
submitted  in  response  to  the  aNOFA 
needs  improvement  or  supplementation, 
the  Department  will  assist  the  PHA  in 
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revising  its  plan  prior  to  the  execution 
of  the  amendment  to  the  Annual 
Contributions  Contract  (ACC).  Because 
ver>-  few,  if  any.  eligible  PHAs  will  not 
have  had  assessments  by  today's 
publication  of  the  NOFA,  the 
Department  believes  that  all 
assessments  will  be  completed  on  a 
timely  basis  in  this  funding  cycle. 

(6)  Activities  that  will  decrease  unit 
turnover  in  occupied  units  (e.g., 
replacement  of  appliances)  also  should 
be  considered  eligible  for  funding  under 
this  program.  (CHA) 

Response:  Although  the  Department 
recognizes  the  relationship  between 
turnover  and  vacancy  rates  and  is 
sympathetic  to  this  reasonable 
suggestion,  current  funding  for  the 
vacancy  reduction  program  is  limited. 
Therefore,  the  Department  intends  to 
target  funding  of  unit  improvements  for 
currently  vacant  units  or  units  to 
become  vacant  for  reconfiguration 
purposes,  where  reconfiguration  is 
necessary  to  reduce  the  current  number 
of  vacancies. 

(7)  Funding  should  be  guaranteed  for 
a  minimum  of  a  three-year  period 
following  HUD  approval  of  a  five-year 
vacancy  reduction  plan,  subject  to  the 
PHA's  continued  progress  on  and 
adherence  to  its  vacancy  reduction  plan. 
(CHA.  MCHA) 

Response:  The  Department  cannot 
guarantee  funds  that  have  not  been 
appropriated  by  Congress.  Therefore,  a 
PHA's  five-year  plan  should  reflect  a 
realistic  projection  of  the  actions  that 
can  be  taJcen  with  available  or  potential 
resources. 

(8)  If  funded  activities  require 
compliance  with  Housing  Quality 
Standards,  the  amount  of  funds  may  not 
be  sufficient  to  address  problems  in 
areas  outside  the  unit  (e.g..  hallways, 
stairways,  fire  protection  systems).  HQS 
standards  should  apply  only  to  unit 
interiors.  (CHA) 

Response:  The  Department  recognizes 
that  current  funding  available  under  the 
Vacancy  Reduction  Program  will  not  be 
sufficient  to  address  all  problems  areas 
relating  to  excess  vacancies,  and  it 
expects  to  be  guided  in  its  funding 
decisions  by  the  assessment  team 
reports.  The  vacancy  reduction  plans 
and  the  recommendations  of  the 
assessment  teams  should  include  all 
work  inside  the  units,  in  the  hallways, 
in  common  areas,  on  the  site,  and  to  the 
exterior  of  the  buildings  necessary  to 
make  the  units  marketable;  providing 
plans  and  funding  for  only  the  interiors 
of  vacant  units  may  not  make  those 
units  marketable.  Individual  work  items 
funded  under  this  program  must  comply 
with  modernization  standards  and  must 


result  in  the  targeted  unit  meeting  the 
HQS. 

(9)  Program  funds  should  not  be 
directed  at  PHAs  that  have  vacancy 
problems  due  primarily  to  marketing 
problems  or  lack  of  demand.  (CHA) 

Response:  The  Department  agrees  that 
the  limited  program  funds  should  be 
focused  on  those  PHAs  whose  vacancy 
situations  can  actually  be  improved  by 
additional  funding.  This  factor  is 
accounted  for  in  §968.41 3(d)(2)  of  the 
rule  ("extent  to  which  the  propcsed 
activities  will  improve  the  PHA's 
vacancy  problem")  and  in  the  definition 
of  "eligible  unit"  set  out  in  the  NOFA 
published  elsewhere  in  today's  Federal 
Register. 

Sanctions 

In  the  proposed  rule,  the  Department 
reported  that,  at  this  time,  it  does  not 
intend  to  implement  section  14(p)(3)  of 
the  statute,  which  provides  sanctions  for 
the  failure  to  make  progress  under  a 
plan.  However,  commenters  were 
invited  to  submit  suggestions  on  how 
this  portion  of  the  statute  could  be 
implemented  in  the  future.  Several 
commenters  submitted  remarks  on  this 
aspect  of  the  current  statutory  program, 
as  follows:  (1)  If  a  withholding  action 
seems  Ukely  after  18  months,  an 
assessment  team  should  be  sent  to  the 
PHA  to  perform  a  review  and  prepare  a 
report.  (PHADA)  (2)  If  there  is 
withholding,  consideration  should  be 
given  to  forcing  a  receiver  to  be  used  so 
that  the  funds  can  be  used.  (PHADA 
CHA)  (3)  Withholding  of  subsidy 
because  of  a  failure  to  make  progress  is 
contrary  to  the  approach  of  rewarding 
PHAs  for  solving  problems.  (MCHA) 
Response:  This  final  rule  does  not 
include  provisions  implementing  the 
sanctions  mandated  by  section  14(p)(3) 
of  the  1937  Act.  However,  the 
Department  is  continuing  to  work  on 
those  provisions,  and  will  take  into 
consideration  the  remarks  provided  by 
commenters  in  response  to  the  proposed 
rule.  The  Department  will  comply  with 
the  requirements  within  the  applicable 
statutory  timefi-ame. 

UseofNOFAs 

(1)  HUD  is  proposing  to  use  NOFAs 
as  the  vehicle  to  convey  significant 
program  information  to  interested 
PHAs,  which  defeats  the  intent  of 
notice-and-comment  rulemaking.  The 
proposed  rule  does  not  provide 
sufficient  detail  on  how  program  funds 
will  be  targeted,  the  format  of  the 
vacancy  reduction  plans,  and  criteria  for 
determining  a  PHA's  capacity  to 
implement  the  plan  in  a  timely  and 
effective  manner.  Use  of  NOFAs  will 
lead  PHAs  to  try  to  second-guess  HUD 


on  selection  criteria  and  lead  to  a  hit  or 
miss  approach  on  solving  the  vacancy 
problem.  (CLPHA) 

Response;  The  Department  disagrees 
with  this  comment.  The  rule  provides 
the  framework  for  the  program  and 
meets  or  exceeds  the  requirements  of 
the  Administrative  Procedure  Act  and 
the  Department's  regulations.  The 
preamble  to  the  proposed  rule 
elaborates  on  the  Department's 
expectations  for  targeting  funds  made 
available  for  the  program. 

The  Department  views  the  program  as 
a  dynamic  tool  in  the  effort  to  reduce 
unnecessary  vacancies  in  public 
housing.  Experience  with  the  program 
and  elimination  of  certain  root  causes  of 
vacancies  will  guide  the  Department  in 
selecting  the  optimal  criteria  for  any 
subsequent  targeting  of  program  funds. 
This  targeting  would  be  done  in 
compliance  with  the  statutory 
parameters  of  the  program. 

The  Department  intends  to  undertake 
the  vacancy  reduction  effort  by 
providing  funding  for  those  vacant  units 
most  likely  to  be  turned  around  quickly, 
targeting  the  majority  of  the  funding  for 
units  averaging  a  cost  of  $8,000  or  less, 
with  some  funds  targeted  for  units  for 
which  a  COP  agency  can  provide  the 
additional  funding  necessarv. 

Furthermore,  the  report  of  the 
assessment  team  is  expected  to  address 
the  capacity  of  a  PHA  to  implement 
vacancy  reduction  activities  in  a  timely 
and  efficient  manner.  The  Department 
reiterates  that  the  intent  of  the 
requirement  that  participating  PHAs 
submit  vacancy  reduction  plans  is  to 
assist  in  the  development  of  a 
comprehensive  approach  to  vacancy 
reduction.  As  demonstrated  by  its 
efforts  to  solicit  the  input  of  industry 
and  PHA  representatives  during  the 
development  of  the  proposed  rule  and 
the  initial  NOFA,  the  Department  is 
committed  to  implementing  this 
program  in  a  constructive  way  that 
responds  to  the  needs  of  PHAs  with 
remediable  vacancy  problems. 

(2)  Before  the  NOFA  is  published, 
there  should  be  a  meeting  with  industry 
groups.  The  meeting  should  be  used  to' 
share  survey  results  and  exchange 
viewpoints.  (PHADA) 

Response:  The  Department  solicited 
the  input  of  representatives  of  the 
industry,  PHAs,  and  resident 
organizations  during  the  development  of 
the  proposed  rule  and  the  initial  NOFA. 
Meetings  were  held  with  these 
representatives  on  January  28  and  July 
9.  1993.  The  Department  believes  these 
meetings  have  been  valuable  in  helping 
to  develop  the  program,  but  does  not 
believe  that  it  is  necessary  to  schedule 
any  additional  meetings  at  this  time. 
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commenters'  point  about  the 
coordination  of  capital  planning 
programs  and  will  endeavor  to  integrate 
the  vacancy  reduction  program  with 
other  related  programs. 

(3)  The  same  format  u.sed  for  the 
vacancy  reduction  plan  should  be  used 
for  developing  an  Improvement  Plan 
under  PHMAP  if  the  PHA  fails  the 
PHMAP  vacancy  standard.  (PHADA) 

Response:  The  Department  intends  to 
coordinate  the  formats  of  these  plans,  to 
the  extent  possible. 

(4)  The  restrictions  placed  on 
assislrince  to  troubled  authorities  (see 
tj9f;8.41.3r3J]  should  be  made  consistent 
with  the  language  of  HOPE  VI  (PHADA) 

Response:  The  rebtri(  iions  are 
prescribed  by  the  authorizing  statute  for 
the  program,  ifowever.  in  recognition  of 
the  comments  requesting  coordination 
ufthe  Department's  capital  planning 
programs,  the  final  rule  includes  new 
language  that  cross-references  PHMAP 
indicators  and  clarifies  the  evaluation  of 
the  progress  of  troubled  PlL-ls. 

(5)  If  a  PHA  presents  a  vacancy 
Reduction  plan  that  HLID  approves,  the 
PHA  should  receive  operating  subsidy 
based  on  its  actual  occupancy  rate, 
rather  than  on  the  current  formula  rate. 
(CHA.  AHA)  How  does  the  Department 
view  this  program  in  the  context  of  the 
Performance  Funding  .System  (PFS) 
funding  of  vacant  units?  (PHADA) 

Response:  The  vacancy  reduction 
program  is  not  intended  as  a  substitute 
for  the  vacancy  rule  or  to  provide  rcfief 
for  PHAs  that  do  not  meet  estAlished 
goals  under  COPs.  However,  the 
vacancy  reduction  program  should 
improve  the  revenue  situations  of 
participating  PHAs  in  two  ways;  First, 
through  direct  fundijig  of  portions  of  the 
plans;  second,  through  the  increased 
operating  subsidies  and  rent  collections 
that  will  result  from  reoccupyncy  of 
those  vacant  units. 

Misceltaneous 

(1)  The  survey  results  and  data 
developed  from  analyzmg  the  vacancy 
reduction  plans  should  be  released 
publicly.  (PHADA) 

Response:  The  Department  is 
releasing  data  from  the  survey  as  part  of 
the  NOFA  published  elsewhere  in 
today's  Federal  Register.  In  addition, 
the  Department  intends  to  develop  a 
report  based  on  data  and  information 
provided  by  the  assessment  teams  in 
their  reports. 

(2)  The  Vacancy  Reduction  Program 
should  be  separately  funded,  instead  of 
using  amounts  set  aside  from  regular 
modernization  funding.  (PHADA.  CHA) 

Response:  As  recognized  by  the 
commenters.  Congress  has  authoritv 


over  the  mechanism  used  for  funding 
the  program. 

(3)  Funding  decisions  under  the 
program  should  recognize  when  a  PHA 
has  used  existing  resources  to  address 
its  vacancy  problem.  For  example, 
although  a  commitment  to  use  a  large 
portion  of  CGP  funds  to  address 
vacancies  will  reduce  the  need  for 
additional  vacancy  reduction  funds, 
those  CCP  funds  could  have  been  used 
to  fund  other  substantial  needs  of  the 
P]L\.  (AHA) 

Response:  When  PHAs  have  other 
modernization  needs  that  catmot  be  met 
by  cu.Tent  funding.  Vacancy  Reduction 
Program  funds  may  be  used  instead  of 
CGP  fimding  committed  but  not  yet 
under  contract  for  vacancy  reduction 

Section-by-Section  Analysis 

The  Department  is  estHhlishing  th« 
Vacancy  Reduction  Program  as  new 
subpart  D  in  24  CFR  part  968.  with 
conformi.ng  amendments  made  as 
necess;iry  in  other  sections  of  title  24  of 
the  Code  of  Federal  Regulations.  The 
follow  ing  discussion  is  a  sectiun-by- 
section  description  of  the  rule. 

Section  968.103  addresses  the 
allocation  of  funds  luider  section  14  uf 
the  1937  Act.  The  Department  is 
amending  paragraph  (c)  to  account  for 
the  new  set-aside  for  the  Vacancy 
Reduction  Program.  The  new  language 
repeats  the  statutory  scheme  for  setting 
aside  four  percent  of  the  section  14 
funds  remaining  after  deducting 
amounts  for  emergencies  and  natural 
and  other  disasters.  Paragraph  (c)(1) 
provides  thai  20  percent  of  these  funds 
will  be  available  for  activities  under 
section  C())  of  the  1937  Act.  while  the 
remaining  80  percent  will  be  available 
for  the  Vacancy  Reduction  Program,  as 
implemented  by  this  rule.  Section 
968.103  also  is  amended  to  clarify  that 
the  Vacancy  Reduction  Program  does 
not  apply  to  Indian  Housing  Authorities 
(!HAs).  ■ 

Subpart  D  of  part  968.  encompassing 
§§  968.401-96B.425,  is  added  to 
implement  the  Vacancy  Reduction 
Program. 

Section  968.401  slates  the  policy  of 
the  Department  with  respect  to 
achieving  high  occuparnry  rates  in 
public  housing,  in  order  to  ensure 
maximum  use  of  available  housing 
resources. 

Section  968.403  repeats  the  statutory 
definition  of  PHAs  to  which  the 
Vacancy  Reduction  Program  is 
applicable,  but  clarifies  that  units  not 
eligible  for  funding  andter  section  14  of 
the  1937  Act  are  excluded  from  this  set- 
aside  program,  as  well. 

Section  968.405  defines  terms  that  are 
used  in  subpart  D  to  the  extent  these 
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terms  are  not  applicable  to  the 
remainder  of  part  968. 

Section  968.407  establishes  the 
requirement  that  eligible  PHAs  submit  a 
five-year  vacancy  reduction  plan,  and 
specifies  the  contents  of  the  plan.  For 
purposes  of  identifying  components  of  a 
plan  that  may  be  identified  as  eligible 
for  funding,  within  the  limits  of 
appropriated  amounts,  each  submitted 
plan  must  be  organized  in  a  manner  that 
facilitates  review  by  the  Department. 
For  each  action  proposed  to  eliminate 
vacancies,  the  plan  must  include  a 
schedule  that  shows  the  number  of 
vacancies  that  the  PHA  expects  to 
eliminate  by  the  end  of  each  12-month 
period  during  the  five  years  of  the  plan. 
When  components  of  a  plan  involve 
capital  improvements  to  dwelling  units, 
the  PHA  must  ensure  that,  after  the 
improvements,  the  units  themselves 
would  meet  or  exceed  the  Housing 
Quality  Standards  set  forth  in  24  CFR 
882.109.  as  amended  by  regulatory 
requirements  concerning  lead-based 
paint  hazards. 

Section  968.410  explains  the 
requirement  for  an  on-site  assessment  of 
a  participating  PHAs  vacancy  situation, 
including  the  composition  and 
resj)onsibi!ities  of  the  assessment  teams 
and  the  purpose  of  the  as.sessments. 

Section  968.4  J 3  establishes  eligible 
uses  and  limitations  on  the  use  of  funds 
available  for  the  Vacancy  Reduction 
Program.  Paragraphs  (a).'(b).  and  (c) 
t>(  ho  the  statute  establishing  the 
program,  but  paragraph  (b)  includes 
clarifying  language  that  cross-references 
PHMAP  indicators  in  measuring  the 
progress  required  under  the  statute  for 
troubled  PHAs.  Paragraph  (d) 
establishes  that  funding  decisions 
would  be  through  a  publicly  announced 
process,  on  the  basis  of  priorities  to  be 
established  by  the  Department. 

Section  968.416  provides  that  the 
I'fiA  must  comply  with  HUD 
requirements  in  requesting  funds 
against  the  approved  modernization 
i)udget. 

Section  968.419  requires  the  grantee 
to  be  responsible  for  assuring  the  quality 
of  work  performed  using  program  funds. 

Section  968.422  establishes  periodic 
reporting  requirements  for  grantees  until 
aciivities  funded  under  the  vacancy 
reduction  program  are  completed,  this 
section  also  specifies  a  schedule  for 
completion  of  funded  activities. 

Seciion  968.425  details  the  process  for 
notifying  a  PHA  of  any  deficiencies  in 
its  compliance  with  program 
requirements  and  specifies  the  nature  of 
the  changes  and  sanctions  that  mav  be 
pursued  by  HUD. 

Section  '968.428  establishes 
n  quircments  to  lie  applind  in  auditing 


the  grantee's  use  of  funds  upon 
completion  of  activities  funded  under 
the  program. 

Section  968.435  lists  program 
requirements  that  apply  to  the  Vacancy 
Reduction  Program  in  addition  to  the 
requirements  specified  in  other  sections 
of  subpart  D  and  §968.110. 

Other  -Matters 

Environmental  Review 

At  the  time  of  publication  of  the 
proposed  rule,  a  finding  of  no 
significant  impact  with  respect  to  the 
environment  was  made  in  accordance 
with  HUD  regulations  in  24  CFR  part  50 
that  implement  section  102[2)(C)  of  the 
National  Enviromnental  Policy  Act  of 
1969  (42  U.S.C.  4332).  The  proposed 
rule  is  adopted  by  this  final  rule  without 
significant  change.  Accordingly,  the 
initial  finding  of  no  significant  impact 
remains  applicable,  and  is  available  for 
public  inspection  between  7:30  a.m.  and 
5:30  p  m.  weekdays  in  the  office  of  the 
Rules  Docket  Clerk  at  the  above  address. 


Executive  Order  12866 

This  rule  has  been  reviewed  by  the 
Office  of  Management  and  Budget  under 
E.xecutive  Order  12866.  Anv  changes 
made  in  the  rule  as  a  result'of  this 
review  are  identified  in  the  docket  fil(» 
of  the  rule  maintained  by  the 
Department  and  available  for  review  at 
the  above  address. 

negulaton-  Flexibilitv  Act 

The  Secretary,  in  accordance  with  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
605(bl).  has  reviewed  this  rule  before 
publication  and  by  approving  it  certifies 
that  this  rule  does  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  s.mall  entities.  The  rule 
implements  a  statutorv  program  that 
provides  funding  to  PHAs  for  limited 
activities  designed  to  reduce  the  number 
of  vacant  dwelling  units  in  their 
inventories. 

Executive  Order  12612.  Federalism 

The  General  Counsel,  as  the 
Designated  Official  under  section  6!a)  of 
Executive  Order  12612.  Federalism,  has 
determined  that  the  policies  contained 
in  this  rule  do  not  have  substantial 
direct  effects  on  States  or  their  political 
subdivisions,  or  the  relationship 
between  the  Federal  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  As  a 
result,  the  rule  is  not  subject  to  review 
under  the  Order.  The  rule  merely 
implements  a  statutory  program  that 
provides  funding  to  PHAs  for  limited 
a(  tivities  dffsigned  to  reduce  the  number 


of  vacant  dwelling  units  in  their 
inventories. 

E.xecutive  Order  12606,  the  Family 

The  General  Counsel,  as  the 
Designated  Official  under  Executive 
Order  12606,  The  Family,  has 
determined  that  this  rule  docs  not  have 
potential  for  significant  impact  on 
family  formation,  maintenance,  and 
general  well-being,  and,  thus,  is  not 
subject  to  review  under  the  Order.  No 
significant  change  in  existing  HID 
pohcies  or  programs  result  from 
promulgation  of  this  rule,  as  those 
policies  and  programs  relate  to  fani:i\ 
concerns. 

Regulaton-  Agenda 

This  rule  was  listed  as  Item  lt)iw  in 
the  Department's  Semiannual  Ag^mda  of 
Regulations  published  on  April  25,  -19^4 
(59  FR  20424.  20470),  in  acrordantt- 
with  E.xecutive  Order  12866  and  ihf 
Reguldton,-  Flexibility  Act. 

List  of  Subjects  in  24  CFR  Pari  968 

Cront  programs— housing  and 
community  development,  Indians,  Loan 
programs— housing  and  community 
development.  Public  housing,  Reportini: 
and  recordkeeping  requirements 

For  the  reasons  set  out  in  the 
preamble,  part  968  of  title  24  of  the 
Code  of  Federal  Regulations  is  ami  i.di  d 
as  follows. 

PART  968— PUBLIC  HOUSING 
MODERNIZATION 

1.  The  authority  citation  for  pan  '>hH 
r.ontinues  to  read  as  follows: 

Authorirv:  42  I"  S.C.  T4:ir'.t.  14171  .  ■  »i 
353.1(d). 

2.  Section  968.103  is  amended  bv 
revising  paragraph  (c)  to  read  as  fti!;..v\  s: 

§968.103    Alfocation  of  funds  under 
section  14. 

*         •         •         ♦         » 

(()  Setasides.  After  deducting 
amounts  for  the  reser\e  for  natural  .,:h\ 
other  disasters  and  for  emergencies 
under  paragraph  (b)  of  this  icection.  Ht  FD 
shall  set  aside  from  the  f;;nds 
remaining: 

(1)  Regarding  vacancy  redut  ticn.  a.) 
amount  equal  to  4  percent  of  those 
funds,  to  be  further  allocated  as  follows: 

(i)  Twenty  percent  of  this  four  percent 
shall  be  available  only  for  carrying  out 
activities  under  section  (6)(j)  of  the 
United  States  Housing  Act  of  1937;  and 

(ii)  Eighty  percent  of  this  fourpenerl 
shall  be  available  under  the  vacancy 
reduction  program  (see  subpart  D  f>!  24 
CFR  part  968). 

(2)  Regarding  the  comprehensive 
grant  program,  no  more  than  five 
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percent  for  the  purpose  o  providing 
credits  to  PHAs  that  were  formerly 
designated  as  mod  troubh  d  agencies 
under  the  Public  Housing  Management 
Assessment  Program  (PHMAP)  (see  24 
CFR  part  901).  The  purpoi  ;e  of  this  set- 
aside  is  to  compensate  th«  se  PHAs  for 
amounts  not  allocated  by  1UD  because 
of  a  PHA's  prior  designati  m  as  a  mod 
troubled  agency. 

(3)  Nonapplicability  to  U^IAs.  The 
Vacancy  Reduction  Progn  m  in  subpart 
D  of  this  part  does  not  app  ly  to  IHAs. 
In  addition,  because  the  P  iMAP 
performance  indicators  ur  der  24  CFR 
part  901  do  not  apply  to  IHAs,  these 
agencies  cannot  be  deeme  1  "mod 
troubled"  for  purposes  of  he  CGP  and 
are  not  eligible  for  fundinj  under 
paragraph  (c)(l)(i)  of  this  <  ection. 
Hence.  IHAs  are  not  subje^  ;t  to  any 
reduction  in  funding  undtr  section 
14(k)(5)(A)  of  the  Act.  and  IHAs  do  not 
participate  in  the  set-aside  credits 
established  under  paragra  ih  (c)(2)  of 
this  section. 
*        *        *        * 

3.  A  new  subpart  D,  con  ;isting  of 
§§968.401  through  968  4 2p.  is  added  to 
read  as  follows: 

Subpart  D — Vacancy  Redijction 
Program 

Sec. 

968401  Purpose. 

968.403  Applicability. 

968.40,'>  Definitions. ' 

968.407  Vacancy  reduction 

968.410  Assessments. 

968.413  Funding. 

968.416  Fund  requisitions. 

968.419  Grantees  oversight 

968.422  Progress  reports  an^ 

schedule. 

968.425  HUD  review  of  gran 

performance. 

968,428  Program  closeout. 

968.425  Other  program  reqa 

§968.401     Purpose. 

Section  Ifiip)  of  the  Unit 
Housing  Act  of  1937  estabi 
Vacancy  Reduction  Progra 
conjunction  with  statutory 
on  public  and  Indian  housing 
modernization.  It  is  the  po 
Department  that  public  ho 
agencies  should  maximize 
housing  resources,  using 
reasonable  means  to  achie 
maintain  high  levels  of  o( 
eligible  families  in  PHA-o 
-operated  housing. 

§968.403    Applicability. 

(a)  Participation.  A  PHA 
participate  in  the  vacancy 
program  under  this  subpart 

(1)  The  PHA  has  a  vacan 
dwelling  units  ov.ned  or  o 
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PHA  that  exceeds  twice  the  average 
vacancy  rate  among  all  public  housing 
agencies; 

(2)  The  PHA  is  designated  as  a 
troubled  or  mod  troubled  agency  under 
section  6(j)  of  the  Act;  or 

(3)  A  receiver  has  been  appointed  for 
the  PHA  pursuant  to  section  6(j)(3)  of 
the  Act. 

(b)  Exclusions.  Units  owned  or 
operated  by  a  PHA  that  are  not  eligible 
for  funding  under  section  14  of  the  Act 
are  excluded  from  coverage  under  this 
subpart  and  shall  not  be  used  to 
calculate  the  eligibility  of  a  PHA  under 
this  subpart. 

(c)  Exampks  of  eligibility.  The 
following  are  specific  examples  of 
eligibility  under  this  program: 

(1)  All  units  in  the  Federal  Low-Rent 
Public  Housing  Program  are  eligible; 

(2)  In  the  Section  23  program,  only 
those  units  that  are  in  projects  that  are 
bond-financed  and  for  which  the  PHA 
would  receive  clear  title  at  the  end  of 
the  lease  term  will  be  eligible;  and 

(3)  Section  8  projects  are  not  eligible. 

§968.405    Definitions. 

In  addition  to  the  definitions 
applicable  under  §  968.105,  the 
following  definitions  apply  to  this 
subpart: 

Average  vacancy  rate  means  the 
average  vacancy  rate  for  all  public 
housing  agencies. 

NOFA  means  Notice  of  Funding 
Availability.  NOFAs  announcing 
available  funding  under  the  program 
will  be  published  in  the  Federal 
Register,  and  will  set  out  the 
application  requirements  and  applicable 
selection  criteria. 

Operating  subsidy  means  the  annual 
contribution  for  operating  subsidv  made 
to  the  PHA  by  HUD,  which  is 
determined  in  accordance  with  part  990 
of  this  chapter. 

PHA  means  public  housing  agency. 
For  purposes  of  this  subpart,  the  term 
excludes  Indian  Housing  Authorities. 

PHMAP  means  the  Public  Housing 
Management  Assessment  Program, 
authorized  in  42  U.S.C.  1437d(j)  and 
implemented  in  24  CFR  part  901,  which 
is  designed  to  allow  HUD  and  the  PHA 
to  identify  PHA  management 
capabilities  and  deficiencies  and  to  lead 
to  better  overall  management  of  the 
public  housing. 

flecen'er  means  a  person  or  entity 
appointed  by  a  court  pursuant  to  section 
6(j)(3)  of  the  United  States  Housing  Act 
of  1937  to  be  responsible  for  the  day-to- 
day operation  of  a  PHA. 

Troubled  PHA  means  a  public 
housing  agency  that  has  been  designated 
as  a  troubled  agency  (including  mod 
troubled)  under  section  6(j)  of  the 
United  States  Housing  Act  of  1937. 


Vacancy  or  vacant  unit  means  a 
dvyelling  unit  that  is  not  under  an 
effective  lease  to  an  eligible  family.  An 
effective  lease  is  a  lease  under  which  an 
eligible  family  has  a  right  to  possession 
of  the  unit  and  is  being  charged  rent, 
even  if  the  amount  of  any  utility 
allowance  equals  or  exceeds  the  amount 
of  a  total  tenant  payment  that  is  based 
on  income  and.  as  a  result,  the  amount 
paid  by  the  family  to  the  PHA  is  zero. 

Vacancy  reduction  plan  means  a  plan 
developed  and  submitted  by  a  PHA  to 
HUD.  regarding  vacancies  in  units 
owned  or  operated  by  the  PHA.  The 
plan  must  meet  the  criteria  established 
in  §968.407. 

§968.407    Vacancy  Reduction  Plan. 

(a)  Submission  of  plan.  Each  PHA  to 
which  this  subpart  applies,  in 
accordance  with  §968.403,  shall  submit 
a  vacancy  reduction  plan.  The  plan 
shall  contain  the  elements  identified  in 
paragraph  (b)  of  this  section,  and  shall 
be  organized  so  that  each  of  the 
elements  can  be  identified,  reviewed, 
and  fimded  separately. 

(b)  Contents  of  plan.  The  format  of  a 
plan  submitted  for  funding  imder  this 
program  will  be  defined  in  NOFAs  to  be 
published  periodically  in  the  Federal 
Register.  Each  vacancy  reduction  plan 
submitted  by  a  PHA  under  paragraph  (a) 
of  this  section  shall  include  statements: 

(1)  Identifying  all  vacant  dwelling 
units  administered  by  the  PHA. 
including  unmarketable  units,  and 
explaining  the  reasons  for  the  vacancies. 
Units  may  be  grouped  together  when 
explaining  the  reasons  for  the  vacancies; 

(2)  A  description  of  the  turnover  rate 
of  units  for  the  past  two  years,  including 
the  number  of  units  vacated  and 
reoccupied  per  development  per  vear 
and  the  average  number  of  days 
required  to  return  a  unit  to  occupancv. 
If  the  turnover  rate  is  increasing,  the 
plan  should  identify  each  cause  of  the 
increase. 

(3)  Describing  the  actions  to  be  taken 
by  the  PHA  during  the  following  five 
years  to  eliminate  the  vacancies.  The 
PHA  shall: 

(i)  State  project-specific  actions  that  it 
is  taking  or  intends  to  take  that  will 
eliminate  vacancies,  such  as 
modernization,  demolition,  unit 
redesign  or  conversion,  density 
reduction,  disposition,  modification  of 
occupancy  policies,  site  and  security 
improvements,  and  other  physical  or 
management  improvements;  and 

(ii)  For  each  project  identified,  set  out 
a  schedule  for  completing  the  actions 
identified  in  paragraph  (b)(3)(i)  of  this 
section  and  removing  the  dwelling  units 
from  the  PHA's  inventory  of  vacant 
units.  If  the  timing  of  any  action  is 
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dependent  upon  a  HUD  approval  or 
decisionmaking  process,  the  schedule 
for  the  PHA  action  may  be  presented  in 
terms  of  a  specified  time  period 
following  completion  of  the  HUD 
process.  For  each  action,  the  schedule 
shall  include  the  number  of  vacancies 
that  will  be  eliminated  by  the  end  of 
each  12-raontb  period  after  the  PHA 
begins  to  receive  assistance  under  this 
subpart. 

(iii)  When  the  PHA  has  \ieen  unable 
(o  return  units  vacated  during  the  last 
two  years  to  occupancy  within  an 
average  of  30  days,  the  plan  shall 
describe  actions  that  the  PHA  will 
undertake  to  achieve  at  }ea.st  a  30-dny 
turnover  rate. 

(4)  Identifying  any  impediments  that 
will  prevent  elimination  of  the 
vacancies  within  the  five-year  period; 

(5)  Identifying  any  vacant  units 
funded  ior  modernization,  major 
reconstruction,  demolition,  or 
disposition  activities; 

(6)  Identifying  any  vacant  dwelling 
units  that  are  eligible  for  modernization, 
major  reconstruction,  demolition,  or 
disposition,  but  have  not  been  funded  or 
approved  for  these  activities  and  are  not 
likely  to  be  funded  or  approved  for  at 
least  three  years.  The  statement  shall 
include  an  estimate  of  the  amount  of 
assistance  neces.sary  to  complete  the 
modernization,  major  reconstruction, 
demolition,  or  disposition  of  these 
units; 

(7)  Identifying  any  vacant  units  not 
identified  under  paragraphs  (b)(5)  and 
(bK6)  of  this  section.  The  statement 
shall  include  a  description  of  any 
appropriate  activities  relating  to 
elimination  of  the  vacancies  in  these 
units  and  an  estimate  of  the  amount  of 
assistance  necessary  to  carry  out  the 
activities  identified  under  this 
paragraph  (b)(7); 

(8)  Setting  forth  an  agenda  for 
implementation  of  management 
improvements  during  the  first  fiscal 
year  beginning  after  submission  of  the 
plan.  If  the  timing  of  any  improvement 
is  dependent  upon  a  HUD  approval  or 
decisionmaking  process,  the  schedule 
for  the  improvement  may  be  presented 
in  terms  of  a  specified  time  period 
following  completion  of  the  HUD 
process.  The  agenda  should  include  any 
management  improvements 
recommended  by  the  assessment  team 
pursuant  to  §  968.410  and  an  estimate  of 
(he  amount  of  assistance  necessary  to 
implement  the  management 
improvements;  and 

(9)  Of  any  olher  information  Uiat  the 
Secretary  .shall  deem  appropriate,  as 
jirovided  in  the  applicable  NOFA.  Sue  h 
information  may  include  budget 


documents,  in  the  case  of  any  PHA  that 
is  applying  for  funds  under  a  NOFA. 

(c)  Housing  standards.  To  the  extent 
that  a  plan  involves  modernization, 
reconstruction,  or  rehabilitation 
activities  that  have  not  been  funded  or 
approved  previously  and  are  not 
planned  to  be  undertaken  using 
Comprehensive  Grant  Program  funds, 
the  plan  must  reflect  cost  estimates  that 
at  a  minimum,  are  based  on: 

(1)  For  individual  work  items  funded 
under  the  program,  compliance  with 
modernization  standards,  as  set  forth  in 
HUD  Handbook  7485.2,  as  revised;  and 

(2)  For  each  vacant  unit  on  which 
funds  are  expended,  compliance  of  the 
unit  with  the  Housing  Quality 
Standards,  as  set  forth  in  24  CFR 
882.109  and  as  amended  by  the 
regulations  concerning  lead-based  paint 
in  public  housing  in  24  CFR  part  35. 

(Approved  by  the  Offire  of  MdiiaHement  and 
Budget  under  control  number  :i.=>77-01Hl) 

§968.410    Assessments. 

(a)  Requiremfut.  Each  PHA 
participating  in  the  program  under  this 
subpart  shall  cooperate  with  an  onsite 
assessment  of  the  vacancy  situation  of 
the  PHA  by  an  assessment  team,  whose 
members  will  be  selected  by  the 
Secretary  in  accordance  with  paragraph 
(b)  of  this  section.  The  Secretary  will 
schedule  assessments  in  a  priority 
order,  based  on: 

(1)  The  nature  and  extent  of  each 
PHA's  vacancy  problem,  and  HUD's 
goal  of  achieving  maximum 
reoccupancy  using  the  funds  available; 
and 

(2)  The  availability  of  asses.sment 
teams  and  the  expected  level  of 
complexity  of  the  assessments  to  be 
scheduled. 

(b)  Composition  of  assessment  tetmi. 
The  assessment  team  shall  include 
representatives  of  HUD.  an  equal 
number  of  independent  experts 
knowledgeable  with  respect  to  vacancy 
problems  and  management  issues 
relating  to  public  housing,  and  officials 
of  the  PHA. 

(c)  Scope  of  assessment.  The 
assessment  team  shall  assess  the 
vacancy  situation  of  the  PHA  to 
determine  the  causes  of  the  vacancies, 
including  any  management  deficiencies 
or  modernization  activities.  At  least  one 
member  of  the  assessment  team  shall 
consult  with  residents  of  the  PHA's 
units  regarding  the  vacancy  situation  of 
the  PHA.  The  as.sessment  team  shall 
also  examine  indicators  of  the 
management  performance  of  the  PHA 
relating  to  vacancy,  which  shall  include 
consideration  of  the  performance  of  the 
PHA  as  measured  by  the  indicators 
imder  paragraphs  (A)  and  (F)  of  section 


6(j)(l)  of  the  Act  (implemented  bx*  24 
CFR  901.10(b)(1)  and  901.10(b){.'i)). 

(d)  Report  of  assessment  team.  The 
assessment  team  shall  submit  to  the 
PHA  and  the  Secretary  written 
recommendations  for  management 
improvements  to  eliminate  or  allexiate 
management  deficiencies  and  for 
strategies  to  deal  with  vacant  units.  If 
.     requested  by  the  PHA,  HUD  will  assist 
the  PHA  in  preparing  the  vacancy 
reduction  plan  under  §968.407. 
including  determining  appropriate 
actions  to  eliminate  vatancies. 

§968.413    Funding. 

(a)  Eligible  activities.  Except  as 
provided  in  paragraph  (b)  of  this 
section,  assi.stance  may  be  provitletl 
under  Ibis  subpart  to  PHAs  submitting 
vacancy  reduction  plans  for  reasonable 
costs  of  the  following  activities: 

(1 )  Implementing  management 
improvements; 

(2)  Rehabilitating  vacant  dwelling 
units  identified  in  the  plan  in 
accordance  with  §  968.407;  and 

(3)  Carrying  out  vacancy  rtniuctioa 
activities  described  in  the  plan  in 
accordance  with  §968.407. 

(b)  Assistance  to  troubled  PHAs. 
Assistance  may  be  provided  to  a 
troubled  PHA  only  if  the  PHA  meets 
either  of  the  conditions  described  in 
paragraphs  (b)(1)  and  (2)  of  this  .se.;tH.n: 

(1)  The  PHA  has  demonstrateti 
substantial  progress  on  the  following 
vacancy  related  Public  Housing 
Management  Assessment  Plan  (PHMAP) 
indicators:  2  (Modernization).  5  (Unit 
Turnaround).  6  (Outstanding  Work 
Orders),  or  7  (Armual  Inspection  and 
Condition  of  Units  and  Systems),  as 
demonstrated  bv  a  PHMAP  score  i>f  "f:" 
or  better.  If  the  PHA  does  not  hav.«  .i 
score  of  "C"  or  better  on  these 
indicators,  substantial  progress  may  lie 
demonstrated  as  follows: 

(i)  The  PHA.  based  on  current  data 
would  qualify  for  a  score  of  "C"  or 
better  on  the  indicators. 

(ii)  A  statement  of  alternative 
arrangements  that  have  bet^n  made  to 
assure  effective  administration  of  the 
function  covered  by  the  indicator,  i.e. 
rehabilitation  and  moderpiz;ition 
activities  (in  regard  to  the  units  for 
which  funding  is  requested)  and  the 
PHA-wide  administration  of  unit 
turnaround,  xvork  orders,  and 
preventive  maintenance. 

(2)  The  PHA  has  provided  reason.ible 
assurances  that  substantial  progn*ss  will 
be  made  to  remedy  any  management 
deficiencies  identified  by  the 
assessment  team  or  any  vacancy  rel.ttcd 
deficiencies  identified  in  HUD  rrvif-vvs 
and  audits,  through  activities  that  havt; 
already  l)egun  or  will  be  initiafe«f. 
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(c)  Costs  of  assessment  tec^ms.  The 
Secretary  may  use  amounts 
appropriated  for  activities 
subpart  for  any  travel,  admi 
and  other  necessary  expense 
assessment  teams  under  § 

(d)  Determination  ofassi 
amounts.  (1)  Whether  a  PHA 
receive  assistance,  and  the 
any  assistance,  under  this  s 
be  determined  through  a 
described  in  detail  for  each 
funding  in  Notices  of  Fundi 
Availability  to  be  published 
Federal  Register.  A  portion 
plan,  rather  than  the  entire  p 
funded,  and  the  Secretary  m 
reasonable  limits  on  the  func 
will  be  available  under  a  NO 
category  of  eligible  activities 
PHA. 

(2)  Prior  to  determining  th 
any  assistance  to  be  awarded 
HUD  will  review  the  PHA's 
the  extent  to  which  it  is 
the  assessment  of  the  PHA,  a 
other  factors  that  the  Sec 
be  appropriate. 

(e)  Revisions.  Funding  is  e:  pected  to 
be  spent  to  carry  out  the  vaca  ncy 
reduction  activities  funded  under  this 
program.  Should  a  change  in 
circumstances  make  a  revisi 
necessary,  HUD  approval  is  rfequired. 
The  grantee  must  submit  a  report  that 
substantiates  a  need  for  the 
along  with  an  account  of  ho 
revision  affects  the  funded 
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§968.416    Fund  requisitions 

To  request  fimds  against  u 
approved  vacancy  reduction 
budget,  a  PHA  must  submit  a  r 
HUD  in  accordance  with  HUl ) 
requirements. 

§  968.41 9    Grantee's  oversight 
responsibilities. 

Each  grantee  shall  provide,  bv 
contract  or  otherwise,  adequate  and 
competent  supervisory  and  ir  spection 
personnel  to  assure  work  qua  ity  and 
progress  during  modernizatio  i,  whether 
work  is  performed  by  contrac  or  force 
account  labor  and  with  or  wit  lout  the 
services  of  an  architect/engin  ter 
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§  968.422    Progress  reports  anc 
completion  schedule. 

(a)  Reports  required.  Until 
of  the  activities  funded  under 
vacancy  reduction  program, 
shall  submit  to  HUD,  in  a  foriii 
a  time  prescribed  by  HUD,  th 
following: 

(1)  A  report  on  modernizat 
expenditures; 

(2)  A  narrative  report  that  i 
accounting  of  the  grantee's  progress 
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against  the  milestones  established  in  its 
vacancy  reduction  plan.  The  report  shall 
include  the  number  of  both  funded  and 
regular  turn-over  units  that  have  been 
made  ready  for  occupancy;  and 

(3)  Any  additional  information  as 
HUD  may  require. 

(b)  Completion  schedule.  HUD 
expects  that  most  work  items  funded 
under  this  program  will  be  completed 
within  one  year.  Work  items  must  be 
completed  within  two  years  from  the 
date  of  funding,  or  by  some  other  time 
as  may  be  specified  in  the  Notice  of 
Funding  Availability,  unless  prior 
approval  is  obtained  from  HUD. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  2577-0181) 

§  968.425    HUD  review  of  grantee 
pertormanca. 

(a)  Performance  reviews.  HUD  shall 
carry  out  such  reviews  of  the 
performance  of  each  funded  PHA  as 
may  be  necessarj'  or  appropriate  to 
determine  compliance  with  the  PHA's 
vacancy  reduction  plan  and  related 
HUD  requirements.  In  these  reviews 
HUD  will  determine  whether  the  PHA 
has: 

(1)  Carried  out  its  vacancy  reduction 
activities  in  a  timely  manner  «nd  in 
accordance  with  its  vacancy  reduction 
plan; 

(2)  Completed,  or  made  reasonable 
progress  toward  completing,  the 
physical  items  funded  under  the 
vacancy  reduction  plan,  and  whether 
the  work  items  being  carried  out 
conform  with  the  modernization  and 
energy  standards  in  §968.115  of  this 
chapter; 

(3)  Implemented,  or  made  reasonable 
progress  toward  implementing,  the 
management  improvements  funded 
under  the  vacancy  reduction  program; 
and 

(4)  Made  reasonable  progress  in 
meeting  the  goals  established  in  its 
vacancy  reduction  plan. 

(b)  Notice  of  deficiency.  If  HUD  finds 
any  deficiency  in  a  review  of  a  grantee's 
performance  under  this  part,  HUD  may 
issue  to  the  grantee  a  notice  of 
deficiency  stating  the  specific  program 
requirements  that  the  grantee  has 
violated  and  requesting  the  grantee  to 
take  corrective  action. 

(c)  Corrective  action  order.  (1) 
Issuance.  If  HUD  finds  any  of  the 
deficiencies  listed  in  paragraph  (c)(3)  of 
this  section  in  its  review  of  the  grantee's 
performance,  HUD  may  issue  to  the 
grantee  a  corrective  action  order, 
whether  or  not  a  notice  of  deficiency 
has  previously  been  issued  on  the 
specific  deficiency.  The  corrective 
action  order  shall  notify  the  grantee  of 


the  specific  program  requirements  that 
the  grantee  has  violated  and  shall 
specify  the  corrective  action. 

(2)  Consultation  with  grantee.  Before 
ordering  corrective  action,  HUD  will 
give  the  grantee  an  opportunity  to 
consult  with  HUD  regarding  the 
proposed  action. 

(3)  Bases  for  corrective  action.  HUD 
may  order  a  grantee  to  take  corrective 
action  only  if  HUD  determines: 

(i)  The  grantee  has  not  submitted  a 
performance  report  as  required  by  HUD; 

(ii)  The  grantee  has  not  carried  out 
activities  under  its  vacancy  reduction 
program  in  a  timely  manner  and  in 
accordance  with  HUD  requirements; 

(iii)  The  grantee  does  not  have 
continuing  capacity  to  carry  out 
activities  in  its  vacancy  reduction  plan; 
or 

(iv)  An  audit  conducted  in  accordance 
with  24  CFR  part  44,  or  pursuant  to 
other  HUD  reviews,  reveals  deficiencies 
that  HUD  reasonably  believes  require 
corrective  action. 

(d)  Nature  of  corrective  action.  (1) 
HUD  shall  design  corrective  action  to 
prevent  a  continuation  or  recurrence  of 
the  same  or  a  similar  deficiency  or  to 
mitigate  to  the  greatest  extent  feasible 
anv  adverse  effects  of  the  deficiency. 

(2)  HUD  may  order  a  grantee  to  take 
the  corrective  action  that  HUD 
determines  appropriate  for  carrying  out 
the  elements  of  the  vacancy  reduction 
plan.  Corrective  action  may  include,  but 
is  not  limited  to,  suspension  of  grantee's 
authority  to  incur  costs  against  the 
vacancy  reduction  funding  and 
reimbursement,  from  sources  other  than 
HUD  funds,  of  any  amount  spent 
improperly. 

(e)  Failure  to  take  corrective  action.  In 
cases  where  HUD  has  ordered  corrective 
action  and  the  grantee  has  failed  to  take 
the  required  action  within  a  reasonable 
time,  as  specified  by  HUD,  HUD  may 
take  one  or  more  of  the  following  steps: 

(1)  Withhold  vacancy  reduction  funds 
from  the  grantee; 

(2)  Declare  a  breach  of  the  ACC  by  the 
grantee;  and 

(3)  Any  other  sanctions  authorized  by 
law  or  regulation. 

§  968.428    Program  closeout 

(a)  Requirements  for  grantees.  Upon 
completion  of  the  activities  funded  in 
accordance  with  this  part,  the  grantee 
shall  submit  to  HUD,  and  in  a  form 
prescribed  by  HUD.  the  actual 
modernization  cost  certificate  for  HUD's 
review,  audit  verification,  and  approval. 
The  grantee  shall  immediately  remit  any 
excess  funds  provided  by  HUD.  If  the 
audited  modernization  cost  certificate 
discloses  unauthorized  expenditures, 
the  grantee  shall  take  such  corrective 
actions  as  HUD  mav  direct. 
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(b)  Audit.  The  audit  sl-all  follow  the 
guidelines  prescribed  in  24  CFR  part  44, 
Non-Federal  Government  Audit 
Requirenipnts. 

(Approved  by  the  Office  of  Management  and 
Budget  under  rontrol  number  2577-0181) 

§  968.435    Other  program  requirements. 

In  addition  to  the  program 
requirements  applicable  to  this  subpart 
under  §968.110,  each  PHA  participating 
in  the  vacancy  reduction  program  under 
this  subpart  .shall: 


(a)  Certify  that  any  modernization, 
reconstruction,  or  rehabilitation 
activities  that  are  funded  under  this 
subpart  will  be  undertaken  in 
accordance  with  modernization 
standards,  as  set  forth  in  HUD 
Handbook  7485.2,  as  revised; 

(b)  Certify  that  activities  undertaken 
within  vacant  units  will  bring  the 
affected  vacant  units  into  compliance 
with  the  Housing  Qualitv  Standards,  as 
set  forth  in  24  CFR  882.109  and 
amended  by  the  regulations  concerning 


lead-based  paint  in  public  housing  at  24 
CFR  part  35;  and 

(c)  Provide  for  resident  involvemct.l. 
in  a  manner  to  be  determined  by  the 
Secretary,  in  the  process  of  applying  Irir 
any  funding  available  under  this  part 

Dated:  June  5  1994. 

loseph  Shuldiner, 

Assistant  Secrt^taryfor  Public  and  Indian 
Housing. 

IFR  Doc.  94-14281  Filed  6-10-94;  8.45  .-.  .,1 
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SUMMARY:  This  NOFA  an 
availability  of  funding  for 
under  the  Vacancy  Redut 
Under  this  program,  certa 
housing  agencies  (PHAs) 
develop  and  submit  a  pla 
vacancies  in  units  owned 
the  PHA.  Assessment  tearii 
conducted  on-site 
vacancy  situation  at  k 
PHAs.  and  when  notified 
an  assessment  at  any  PHA 
the  eligibility  requiremen  s 
been  assessed.  In  addition 
requested.  HUD  will  prov 
to  any  eligible  PHA  in  de 
vacancy  reduction  plan 
available  under  this  NOFn 
to  implement  the  plans 
intended  to  supplement  o 
of  the  PHA  that  will  red 
vacancies  in  a  PHAs  in 
NOFA  contains  informati 
following: 

(a)  The  purpose  of  the 
available  amounts,  and  el 

(b)  Application 
how  to  apply,  the  requirec 
the  application,  and  how 
be  made. 

DATES:  An  application  mu 
submitted  before  4  p.m 
Standard  Time)  on  July  2t 

Any  PHA  that  consider? 
for  funding  under  this 
has  not  yet  been  schedu 
assessment  under  24  CFR 
request  an  assessment  bef( 
1994. 

The  above-stated  deadl 
to  date  and  hour.  Applica 
hand-delivered  or  mailed, 
tnpplications  sent  by  facsi 
be  accepted. 

ADDRESSES:  The  original  i 
ap[)lication  must  be  subm 
Attention:  Office  of  Assis 
Department  of  Housing 
Development,  451  SeventI 
room  4204.  Washington 
«.opv  must  be  sent  to  the  c 
HUD  Field  Office;  and  a  o 
l)e  sent  to  each  member  of 
a.ssrssment  team. 
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FOR  FURTHER  INFORMATION  CONTACT: 
MaryAnn  Russ.  Director,  Office  of 
Assisted  Housing.  Department  of 
Housing  and  Urban  Development,  451 
Seventh  Street,  SW.,  room  4204, 
Washington.  DC  20410,  telephone  (202) 
708-1800  or  (202)  708-1380  (TDD). 
(These  are  not  toll-free  numbers.) 

SUPPLEMENTARY  INFORMATION: 

Paperwork  Redaction  Act  Statement 

The  information  collection 
requirements  contained  in  this  NOFA 
have  been  approved  by  the  Office  of 
Management  and  Budget  (0MB).  under 
section  3504(h)  of  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501- 
3520).  and  assigned  0MB  control 
number  2577-0181. 

I.  Purpose  and  Substantive  Description 

A.  Authority 

The  funding  made  available  under 
this  Notice  of  Funding  Availability 
(NOFA)  is  authorized  as  a  set-aside  by 
section  115(a)  of  the  Housing  and 
Community  Development  Act  of  1992 
(Pub.  L.  102-550,  approved  October  28, 
1992)  (1992  Act).  Section  115(a) 
requires  a  percentage  of  the  amounts 
available  under  section  14  of  the  United 
States  Housing  Act  of  1937  in  fiscal 
years  1993  and  1994  to  be  set  aside  for 
the  Vacancy  Reduction  Program.  Final 
implementing  regulations  for  the 
Vacancy  Reduction  Program  are 
published  elsewhere  in  today's  Federal 
Register. 

In  the  Departments  of  Veterans  Affairs 
and  Housing  and  Urban  Development, 
and  Independent  Agencies 
Appropriations  Act,  1993  (Pub.  L.  102- 
389.  approved  October  6.  1992;  106  Stat. 
1582)  (1993  Appropriations  Act), 
Congress  appropriated  S3.1  billion  for 
activities  under  section  14.  and  in  the 
Departments  of  Veterans  Affairs  and 
Housing  and  Urban  Development,  and 
Independent  Agencies  Appropriations 
Act.  1994  (Pub.  L.  103-124.  approved 
October  28, 1993  (1994  Appropriations 
Act).  Congress  appropriated  $3.23 
billion  for  these  activities.  A  total  of 
$202,560,000  in  set-asides  is  available 
for  this  program  to  fund  Vacancy 
Reduction  Program  activities. 

B.  Allocation  Amounts 

A  portion  of  the  funds  available  for 
this  program  will  be  used  for  travel  and 
administrative  expenses  of  the 
as.sessmenl  teams,  as  authorized  by 
Section  115  of  the  1992  Act.  Of  the 
remaining  amount,  no  PHA  applying  for 
funding  under  this  NOFA  may  receive 
more  than  15  percent  of  the  total 
available  funds. 


Subject  to  this  15  f)ercent  limitation, 
eligible  public  housing  agencies  (PHAs) 
that  are  Comprehensive  Improvement 
Assistance  Program  (CIAP)  agencies  will 
be  provided  funding  in  the  full  amounts 
approved  for  Vacancy  Reduction 
Program  activities.  For  PHAs  that  are 
Comprehensive  Grant  Program  (COP) 
agencies,  if  insufficient  funds  remain  to 
fund  all  eligible  and  approved  activities 
under  this  NOFA,  the  amount  to  be 
reserved  for  each  CGP  agency  will  be  its 
pro  rata  share  of  the  total  remaining 
funds  available,  in  accordance  with 
Section  I.J(3)  of  this  NOFA. 

All  units  that  are  funded  in  whole  or 
in  part  by  the  Vacancy  Reduction 
Program  must  be  brought  into 
compliance  with  the  Housing  Quality 
Standards  (HQS),  as  set  forth  in  24  CFR 
882.109,  and  must  be  readily  marketable 
when  the  work  is  completed. 

C.  Background 

In  order  to  gain  greater  insight  into 
the  vacancy  problems  of  the  PHAs 
required  to  participate  in  the  Vacancy 
Reduction  Program,  the  Department  sent 
a  survey  form  on  April  2,  1993,  to  ail 
PHAs  that,  based  on  HUT)  data  bases, 
were  troubled  or  mod-troubled  on 
January  1.  1993,  or  had  a  vacancy  rate 
that  exceeded  15.9%  on  that  date.  Of  the 
400  identified  PHAs.  345  responded  to 
the  survey.  These  PHAs  reported  a  total 
of  56.324  vacancies,  about  half  of  the 
total  vacancies  nationally.  The 
responses  showed  that  additional 
funding  was  necessary  to  cure  only  half 
of  the  vacancies  in  the  inventories  of  the 
responding  PHAs. 

Of  those  vacant  units  whose 
occupancy  was  not  dependent  upon 
additional  funding,  the  reasons  for  and 
percentages  of  the  total  vacancies  were 
as  follows: 

•  Ready,  awaiting  leasing — 5.7%; 

•  No  demand  (defined  as  few  or  no 
persons  on  the  waiting  list) — 3.5%; 

■  •  Undesirable  (defined  as  requiring  4 
or  more  offers  to  obtain  a  tenant,  but  not 
requiring  funding) — 2.0%; 

•  Funded  under  a  modernization 
program— 29.7%; 

•  In  litigation — 6.5%;  and 

•  Other  reason  not  requiring 
funding— 3.2%. 

Of  those  units  in  which  vacancies 
could  be  eliminated  with  additional 
funding,  the  reasons  for  and  percentages 
of  the  vacancies  were  as  follows: 

•  Awaiting  demolition — 5.4%; 

•  Needing  modernization — 30.0%; 

•  Needing  repair — 12. 8%;  and 

•  Other  reason  requiring  funding — 
1.1%. 

Of  the  vacant  units  that  would  benefit 
from  additional  funding,  the  estimated 
costs  of  rehabilitation  (exclusive  of  anv 
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costs  for  lead-based  paint  testing  and 
abatement)  and  percentage  of  total 
vacancies  were  as  follows: 

•  Up  to  $5,000— 4.8%; 
"     •  $5,000-10.000—14.8%; 

•  $10,000-25,000— 7.1%;  and 

•  Over  $25.000— 13.8%. 
Thus,  almost  20%  of  all  vacancies  in 

these  high-vacancy  PHAs  could  be 
remedied  for  a  cost  of  $10,000  or  less 
per  unit,  plus  the  cost  of  any  lead-based 
paint  activity,  essential  management 
improvements.  Section  504  (of  the 
Rehabilitation  Act  of  1973) 
rehabilitation,  or  other  essential  costs. 

The  Department  seeks  maximum 
efficiency  in  the  use  of  Vacancy 
Reduction  Program  funds.  To  this  end, 
the  Department  met  with  public  housing 
interest  groups  and  resident 
representatives  on  January  23  and  July 
9,  1993,  to  discuss  the  needs  of  public 
housing  that  might  be  met  by  this 
program.  As  a  result,  the  Department 
has  decided  to  focus  this  NOFA  on  units 
that  can  be  rehabilitated  for  occupancy 
at  a  modest  cost,  and  on  units  with  more 
expensive  rehabilitation  costs  where  the 
PHA  has  the  ability  and  agrees  to 
provide  the  remainder  of  the  funding 
necessary  to  prepare  the  property  for 
occupancy.  In  this  way.  the  Department 
hopes  to  house  the  optimal  number  of 
additional  families  using  the  available 
program  funds. 

Tne  survey  has  enabled  (he 
Department  to  proceed  with  vacantv 
assessments  (see  24  CFR  968.410  iiilhe 
final  rule  published  elsewhere  in 
today's  Federal  Register  and  the 
preamble  of  the  proposed  nile. 
published  at  58  FR  29728)  for  those 
PHAs  that  responded  to  the  sur\ey  and 
indicated  an  inventory  of  unfunded 
vacant  units.  Other  PHAs  that  did  not 
receive  a  sur\'ey  form  or  did  i,ot  respond 
lo  the  survey,  but  that  believp  they  are 
eligible  under  this  NOFA  and  wish  to 
apply  for  funding,  must  notify  the 
Department  so  that  an  assessment  can 
be  scheduled  as  indicated  under  DATES, 
at  the  beginning  of  this  NOFA. 

The  Vacancy  Reduction  Program  is 
not  designed  to  focus  solely  on  the 
rehabilitation  of  vacant  units;  the 
program  also  is  intended  to  identify  and 
correct  site  and  management 
deficiencies  as  necessary  to  achieve  and 
sustain  occupancy  of  vacant  units. 
Management  problems  in  some  of  the 
high-vacancy  PHAs  also  may  be 
responsible  for  vacancies.  These 
problems  may  include  high  turnover, 
poor  maintenance  and  security,  delays 
in  making  units  ready  for  occupancy 
after  they  are  vacated,  delays  in  placing 
tenants  in  units  as  soon  as  they  are 
ready,  or  inability  to  deal  with 
marketability  problems  that  could  be 


addressed  successfully.  Therefore, 
management  improvements  that  are 
necessary  for  a  PHA  to  achieve  and 
maintain  a  high  level  of  occupancy  and 
to  manage  turnover  successfully  also 
will  be  funded  under  this  NOFA.  The 
vacancy  assessments  will  assist  the 
PHAs  and  HUD  in  identifying  what 
actions  need  to  be  taken  in  this  regard. 

Some  PHAs  may  have  difficulty 
preparing  an  application,  including  a 
vacancy  reduction  plan.  The 
Department  will,  on  request  by  the  PHA 
assist  the  PHA  in  preparation  of  the 
plan.  Such  assistance  may  be  requested 
by  telephoning  Strategic  Resources,  Inc. 
(703)  749-3040.  Moreover,  if  an 
application  submitted  in  response  lo 
this  NOFA  is  technically  approvable 
under  the  NOFA,  but  is  deemed  by  HUD 
lo  need  improvement  or 
supplementation  in  specific  areas  of  the 
PHA's  plan  to  increase  the  potential  for 
success,  HUD  will  require  changes  in 
the  plan  before  execution  of  the 
amendment  of  the  Annual  Contributions 
Contract  (ACC). 

D.  Definitions 

The  following  definitions  apply  to 
this  NOFA,  in  addition  to  the 
definitions  that  apply  generally  to  the 
program  under  §  9(^.8.405  of  the  final 
rule  published  elsewhere  in  today "s 
Federal  Register: 

Assistant  Secretary  means  the 
Assistant  Secretary  for  Public  and 
Indian  Housing. 

Eligible  unit  means  a  dwelling  unit 
that  satisfies  the  conditions  under  either 
paragraph  (1)  or  paragraph  (2)  of  this 
definition,  as  applicable.  The  unit  must 
be  either: 

(1)  A  vacant  unit  that  meets  the 
characteristics  of  both  of  the  following 
paragraphs  (1)  (a)  and  (h): 

(a)  The  cost  of  rehabilitation 
necessary  to  make  the  unit  availabl«^or 
occupancy  and  marketable  (including 
development-wide  physical 
improvements  and  other  necessary 
costs,  but  not  including  costs  of  lead- 
based  paint  activity,  costs  for 
accessibility  forthose  with  disabilities, 
and  management  improvement  fundmg) 
is  either: 

(i)  $8,000  or  less,  when  averaged  with 
other  vacant  units  in  the  development 
for  which  the  PHA  is  applying  for  this 
category  of  funding  (i.e.,  average  of  not 
more  than  $8,000  per  unit);  or 

(ii)  More  than  $8,000,  when  averaged 
with  other  vacant  units  in  the 
development  for  which  the  PHA  is 
applying  for  this  category  of  funding 
(i.e..  average  of  more  than  $8,000  p(!r 
unit),  and  the  PHA  has  available 
funding  that  it  agrees  to  use  to  pav  I  lie 
costs  in  excess  ef  $8,000  per  unit. 


"Available  funding"  includes  funds 
legally  available  to  the  PHA  by 
September  30, 1994;  and 

(b)  The  unit  will  be  marketable  when 
it  has  been  made  ready  for  occupancy. 
Units  that  cannot  be  made  marketable, 
for  any  reason,  are  not  eligible  to  be 
funded  under  this  NOFA.  and  funds 
should  not  be  requested  for  them  in  the 
application.  Such  units,  however,  must 
be  included  in  the  vacancy  reduction 
plan;  or 

(2)  An  occupied  unit,  if  either: 
(a)  The  unit  meets  the  criteria  of 
paragraphs  (l)(a)(i)  or  (ii)  and  paragraph 
(l)(b)  of  this  definition,  and  either: 
(i)  In  order  to  address  the  overall 
vacancy  situation  at  a  PHA,  it  is 
necessary  to  move  a  resident  family  to 
another  unit.  The  unit  vacated  by  that 
family  may  then  be  considered  an 
eligible  unit.  For  example,  if  a  PHA  has 
vacant  one-bedroom  units  for  which 
there  is  no  demand,  but  also  has 
overhoused  families  that  could  be 
transferred  to  the  one-bedroom  units 
(thus  freeing  up  larger  units  for  which 
there  is  a  demand),  the  PHA  could 
request  funding  under  this  NOFA  for 
both  units;  or 

(ii)  The  unit  is  expected  to  be  vacated 
under  the  Moving  to  Opportunities 
Program;  or 

(b)  The  PHA  has  fewer  vacancies  on 
the  date  of  its  application  than  it  had  on 
September  1.  1993.  and  the  PHA  had 
expended  funds  on  rehabilitation  of  the 
unit  in  reasonable  antici^pation  of 
reimbursement  from  Vacancy  Reduction 
Program  funds.  The  PHA  may  be 
reimbursed  for  the  cost  of  the 
rehabilitation  only  if  funds  remain 
available  after  HUD  has  hjnded  all  other 
eligible  costs  at  all  PHAs  applying  for 
funds. 

Lead-based  point  activity  includes 
lead-based  paint  risk  as,sessments,  risk 
management  (interim  containment), 
testing,  and  abatement,  consistent  with 
the  Lead-Based  Paint  Poisoning 
Prevention  Act  (42  U.S.C.  4821-4826) 
and  HUD  implementing  regulations  at 
24  CFR  parts  35,  965,  and  968. 

Marketable  means  that  there  is  a 
vyaiting  list  for  units  of  the  applicable 
size  and  that  either  the  past  experience 
of  the  PHA  would  indicate  that  the  unit 
should  lease  reasonably  quickly  after 
completion  of  the  work  funded  under 
this  program,  or  other  available  data 
indicates  that  physical  and  management 
improvements,  including  more 
extensive  outreach,  would  likely  result 
in  a  demand  for  the  units. 

Repair  includes  routine  maintenance 
when  essential  to  the  reoccupancy  of 
the  eligible  vacant  units. 
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Vacancy  Reduction  Plan  mean.s  a  plan 
developed  by  the  PHA  that  includes  the 
•ollowinj^: 

(1)  The  statements  requir  ^d  by 
i?  968.4071b)  of  the  final  nd  ;  (also  st« 
Appendix  to  this  NOFA)  pi  blished 
elsewhere  in  today's  Feder  il  Register: 

(2)  For  all  vacant  units,  n  ported  bv 
development,  information  du  the: 

(i)  Numl)er  and  percenta;  e  of  units 
vacant  at  the  time  of  applitltion  under 
tills  NOFA; 

(ii)  Number  and  percenta  ;e  of  units 
expe(.ted  to  be  occupied  by  each 
semiannual  date  after  the  si  ihmission  of 
tlie  PH.A's  vacancy  reductic  n  plan,  as 
provided  under  paragraph   ^)  of  this 
definition,  including  date  rffuii 
occupancy: 

(iii)  Source  of  funding;  a;.  ;i  expected 
percentage  of  funds  to  be  o  iigated  and 
expended  by  each  semiann  lal  date,  as 
P'rovided  under  paragraph  it)  of  this 
definition:  and 

(iv)  Expected  date  of  anvllemoiition 
or  disposition,  and  the  nuntber  of  imits 
involved  in  this  activity. 

(.3)  A  schedule,  by  chart 
indiinting  milestones  for  v 
reduction  activities  (all  vac, 
imist  be  included  regardh 
they  require  funding  and  u 
have  already  been  hinded). 
schedule  shall  indicate  all ; 
will  have  been  taken  as  of 
each  semiannual  period,  ei 
September  30  or  March  31. 

(i)  Actual  calendar  dates 
for  units  that  do  not  require 
reduction  program  funding 
funded  from  sources  withir 
of  the  PHA  (e.g.  CGP  and 
budget)  or  have  already  bet 
apolher  govemmerttiil  prog 
CIAP.  the  Severely  Distressld 
Housing  Program). 

(ii)  For  units  for  which  s} 
calendar  dates  cannot  be  gi 
approval  from  KUD  is  a  pre 
the  action,  the  schedule  sh 
semiannual  dates  from  the  «x 
HI'Dapprowil  (e.g..  first  .set  ;innnual 
reporting  date  after  approvL  .,  sn.ond 
semiannual  reporting  date  i  her 
approval,  etc.).  Such  units  i 
for  which  the  PHA  is  requ 
intends  to  request  funding 
Vac  an(  V  Reduction  Progra 
HliD  program  (eg  ,  CI.^P  or 
Di.stressed  Public  Housing 
tor  which  approval  of  dem 
disposition  is  reqiii-ed  but 
been  granted. 
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(2)  To  be  eligible  under  this  NOFA.  a 
PHA  must: 

(a)  Have  had  a  vacancy  rale  that 
exceeded  15.9%  on  March  30. 1993.  the 
date  used  in  the  HUD  sur\'ey  of 
vacancies; 

(b)  Have  had  a  receiver  appointed  for 
the  PHA  pursuant  to  section  6(j)(3)  of 
the  United  States  Housing  Act  of  1937; 
or 

(c)  Have  been  a  designated  troubled  or 
mod-troubled  PHA  any  time  within  the 
twelve-month  period  that  ended 
September  1. 1993.  Such  a  PHA  must 
also  meet  either  of  the  conditions 
desc:ribed  in  paragraphs  (i)  and  (ii) 
below: 

(i)  The  PHA  has  demonstrated 
substantia!  progress  on  the  follow  ing 
vacancy  related  Public  Housing 
Management  Assessment  Program 
(PHMAP)  indicators:  1  (Vacancy 
Number  and  Percentage).  2 
(Modernization).  5  (Unit  Turnaround),  fi 
(Outstanding  Work  Ordc-s),  or  7 
(Annual  Inspection  and  Condition  of 
Units  and  Systems).  r.s  demonstrated  by 
a  PH.MAP  score  of  "C  "  or  better.  If  the 
PHA  does  not  have  a  score  of  "C"  or 
better  on  these  indicators,  substantial 
progress  may  be  demonstrated  as 
follows: 

(A]  Evidence  that  the  PHA.  based  on 
more  recent  data  vvuu id  qualify  for  a 
score  of  "C"  or  better  on  the  indicators; 
or 

[B]  A  statement  of  alternative 
arrangements  that  have  been  made  to 
assure  effective  admini.str3tion  of  the 
function  covered  by  the  indicator,  i.e.. 
rehabilitation  and  modernization 
activities  (in  regard  to  the  units  for 
wliich  funding  is  requested)  and  the 
PH,\-wide  administration  of  unit 
turnaround,  work  orders,  and 
preventi\e  maintenance;  or 

(ii)  The  PHA  has  provided  a 
rea.sapable  assurance  that  substantial 
progre.ss  will  be  made  to  remedy  any 
management  deficiencies  identified  by 
the  assessment  team,  or  any  vacancy- 
related  management  deficiencies  related 
to  PHMAP  indicators  1.  2.  5,  6.  and  7. 
through  activities  that  have  already 
begun  or  will  be  initiated  in  the  next  six 
months,  including  activities  to  be 
funded  under  this  NOFA.  The  assurance 
may  cross-reference  management 
improvement  activity  described  in  its 
vacancy  reduction  plan. 

F.  Eligibility  nf  Activities  and  Casts 

(1)  El igihifi  Activities.  The  following 
activities  are  eligH)le  for  binding  to  the 
extent  that  they  are  essential  to  the  goal 
of  improving  and  maintaining  a  lower 
vacancy  rate  at  the  PHA.  The  extent  to 
which  activities  requested  for  funding 
are  essential  to  the  ac;hievement  of  this 


goal  will  be  determined  by  HUD  on  the 
basis  of  the  application  and  the  vacancy 
assessment. 

(a)  Management  improvements  that 
have  the  following  characteristics: 

(i)  The  management  im.provements 
generally  mny  not  exceed  25%  of  the 
hard  costs  to  be  funded  (exclusive  of 
costs  for  lead-based  paint  ahatementand 
handicapped  accessibility),  except  that 
higher  am.ounts  for  management 
improvements  may  be  approved  when 
such  expenditures  are  deemed  by  HUD 
to  be  critical  to  tlie  reduction  of 
vacancies  in  the  PH.\.  Management 
improvements  inchijle,  but  are  not 
limited  to:  activities  permitted  under 
paragraph  2-3  of  CIAP  Handbook 
748."). 1  (Rev.  4);  equrd  opportunity  and 
civil  rights  training:  and  thn 
development  of  appropriate  [m  peed  ores 
when  there  are  management  problems 
regarding  the  PHA's  admini.stration  of 
equal  opportunity  requirements:  and 

(ii)  The  manaj^oment  improvement 
costs  shall  be  funded  one  time  only,  to 
cover  a  period  not  to  exceed  three  years 
or,  with  regard  to  PHAs  with  .serious 
management  difficulties,  such  period  as 
is  proposed  by  the  PHA  and  approved 
by  HUD.  Where  an  approved  Vacancy 
Reduction  Program  includes 
management  improvements  that  involve 
ongoing  costs,  such  as  security.  HUD 
will  not  be  obligated  to  provide  any 
continued  funding  or  additional 
operating  subsidy  after  the  funded 
period.  The  PHA  shall  be  responsible 
for  finding  other  funding  .sources  or 
reducing  its  ongoing  management  co.sts. 

(b)  Rehabilitation  or  repair  of  vacant 
eligible  units  to  bring  the  unit  at  least 
into  compliance  with  the  Housing 
Qunlitv  Standards  (HQS),  as  set  forth  in 
24  CFR  882.109.  Correction  of  HQS 
deficiencies  outside  the  unit  is  not 
required,  unless  the  correction  of  the 
HQS  deficiencies  is  essential  to  the 
marketability  of  the  vacant  units  in  the 
development.  Any  physif:al  component 
that  is  replaced  must  meet  the  standard.s 
for  such  components  .set  forth  in  the 
Public  Housing  Modernization 
Standards  Handbook.  748.5.2  Rev.l. 

((.)  Costs  necessary  to  provide 
accessibility  in  eligible  units  to  persons 
with  disabilities,  in  accordance  with  the 
requirements  of  Sef'tion  504  of  the 
Rehabilitation  Act  of  1973  and  the 
Americans  with  Disabilities  Act  of  1990. 

(d)  Lead-based  paint  activity,  as 
defined  in  Section  I.D  of  this  NOFA.  in 
eligihie  units.  For  lead-based  paint 
(LBP)  activities,  the  PHA  is  required  to 
compiv  with  24  CFR  part  9fi5,  subpart 
H,  and  24  CFR  part  35. 

(e)  Development-wide  improvements 
that  are  essential  to  the  marketability  of 
the  eligilde  units,  such  as  improvements 
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made  to  enhance  security  or  "curb 

appeal." 
lO  Reconfiguration  of  the  interior  of 

buildings  or  units  when  there  is 

documentation  of  significant  problems 

in  marketability  for  the  currently 
available  unit  size.  Documentation  for 
reconfiguration  must  meet  the 
requirements  of  HUD  Handbook  7465.1 
REV.  In  addition,  where  reconfiguration 
is  requested,  applicants  must  document 
that  the  lack  of  demand  for  these  units 
is  not  compounded  by  the  failure  of  the 
PHA  to  transfer  inappropriately  housed 
families.  Approval  of  an  application 
under  this  NOFA  that  includes 
reconTparation  activity  will  con.stitute 
HUD  upprova!  of  the  reconfiguration 
and  no  further  HUD  approval  is 
necessary. 

(g)  When  vacancies  are  attributable  to 
families  being  overhoused,  activities 
relating  to  reassigning  those  families 
and  repairing  of  the  occupied  units 
made  vacant  by  the  reassignment  may 
be  included  in  the  PHA  request,  if  the 
reassignment  is  essential  to  correcting 
the  vacancy  problem.  However,  such 
units  will  be  considered  only  if  the 
reassignment  and  repair  is  likely  to 
result  in  a  decrease  of  the  vacancy  rate 
in  the  PHA. 

(h)  Other  related  ac-tivities  and 
improvements  eligible  under  the 
modernization  program  (see  24  CFR  part 
968),  such  as  administrative  e.xpenses, 
fees  and  costs,  nondwelling  .stnictures 
and  equipment,  and  relocation,  but  only 
to  the  extent  thit  such  costs  are 
necessary  to  support  activity  otherwise 
eligible  and  are  essential  to  the 
achievement  and  maintenance  of  a 
lower  vacancy  rate. 

(i)  Demolition  of  vacant  units,  when 
a  demolition  application  has  been 
approved  by  HUD  and  the  demolition 
lia.s  not  been  previously  funded. 

(j)  If  the  PHA  has  fevi'er  vacancies  on 
the  date  of  its  application  tlian  it  had  on 
September  1.  1993,  the  PHA  will  be 
reimbursed  for  the  ccsts  of  rehabilitating 
the  formerly  vacant  units  only  if  funds 
remain  available  after  the  Department 
has  funded  all  other  eligible  costs  at  all 
PHAs  applying  for  funds. 

(2)  Eligible  Costs.  The  total  amount  of 
funding  for  which  a  PHA  is  eligible  is 
the  sum  of  the  following: 

(a)  For  each  development,  the 
nece.ssary  costs  of  rehabilitation  of 
eligible  units;  development-wide 
physical  improvements,  including 
common  areas;  demolition;  or 
reconfiguration.  These  costs  are  not  to 
exceed  $8,000  times  the  number  of 
eligible  units  in  the  development  at  the 
time  of  application. 

(b)  Necessary  costs  of  management 
improvements,  not  to  exceed  2.5%  of  the 


totaFhard  costs  to  be  funded  for  all 
developments  (exclusive  of  costs  for 
lead-based  paint  abatement  and 
handicapped  accessibility),  except  that 
the  Assistant  Secretary  may  approve 
higher  amounts  for  management 
improvements  when  such  expenditures 
are  deemed  critical  to  reduction  of 
vacancies  in  the  PHA; 

(c)  Other  related  costs  as  discussed  in 
paragraph  (l)(h)  (under  "Eligible 
Activities")  of  this  Section  I.F; 

(d)  Necessary  costs  for  lead-based 
paint  containment  or  abatement  in 
eligible  units;  and 

(e)  Necessary  costs  for  handicapped 
accessibility  for  eligible  units. 

(3)  Ineligible  Activities.  Activities  are 
not  eligible  if  the  activities  are  under 
contract;  have  been  selected  for  funding 
from  other  sources,  such  as  Urban 
Revitalization  Demonstration  (URD) 
grants.  CIAP.  or  State  or  local  funding; 
or  if  the  PHA  has  sufficient  funds  in  its 
operating  budget  or  pursuant  to  its 
formula  grant  under  the  CGP  to  fund  the 
activities. 

Sufficiency  of  funds  will  be 
determined  as  follows; 

(a)  For  hard  costs,  a  CGP  agency  will 
be  deemed  to  have  insufficient  funds  for 
the  activities  if  the  Assessment  of 
Physical  Needs  in  the  Comprehensive 
Plan  shows  a  need  for  funds  greater  than 
the  funds  expected  to  be  available  to  the 
PHA  under  the  CGP  in  the  next  five 
years. 

(b)  For  management  improvements,  a 
CGP  agency  will  be  deemed  to  have 
insufficient  funds  if: 

(i)  For  CGP  agencies,  the  Management 
Needs  Assessment  in  the 
Comprehensive  Plan  shows  a  need  for 
funds  greater  than  10%  of  the  funds 
expected  to  be  available  to  the  PHA 
under  its  CGP  in  the  ne.xt  five  years;  and 

(ii)  The  PHA  plans  to  use  at  least  10% 
of  its  CGP  funds  for  management 
improvements  in  each  of  the  next  five 
years. 

(c)  In  addition,  for  CGP  and 
Comprehensive  Improvement 
Assistance  Program  (CIAP)  agencies, 
operating  funds  will  be  deemed  to  be 
insufficient  only  if  the  PHA  has  an 
operating  reserve  of  less  than  7,5%  of  the 
maximum  allowable  reserve. 

G.  Resident  Involvement 

The  PHA  shall  develop  a  process  that 
a.ssuresthat  residents  are  fully  briefed, 
have  an  opportunity  to  comment  on  the 
propo-sed  content  of  the  PHA's 
application  in  response  to  this  NOFA. 
and  to  be  involved  in  all  phases  of  the 
process.  Particular  attention  shall  be 
given  to  opportunities  for  resident 
employment.  The  PHA  shall  give  fiill 
consideration  to  the  comments  and 


concerns  of  residents.  The  process  shall 
include: 

(1)  Informing  residents  of  the 
applicable  housing  developments  about 
the  preparation  of  the  application, 
including  a  discus.sion  of  the  report  of 
the  assessment  team  and  actions  that 
will  be  taken  to  address  any 
deficiencies; 

(2)  Once  a  draft  application  has  been 
prepared,  the  PHA  shall  make  a  copy 
available  for  reading  in  the  management 
office;  provide  copies  of  the  draft  to  any 
resident  organization  representing  the 
residents  of  any  development  involved; 
and  provide  adequate  opportunity  for 
comment  by  the  residents  of  the 
developments  and  their  representative 
organizations  prior  to  making  the 
application  final; 

(3)  Providing  to  HUD  and  any  resident 
organization  representing  the 
development  a  summary  of  the  resident 
comments  and  the  PHA's  respon.se  to 
them;  and  notifying  residents  of  the 
developments  that  the  summary  and 
responses  are  available  for  reading  in 
the  management  office;  and 

(4)  After  HUD  approval  of  a  grant, 
notifying  residents  of  the  development 
and  any  representative  organizations  of 
the  approval  of  the  grant;  providing  any 
resident  organization  with  a  copy  of  the 
HUD-approved  implementation 
schedule;  notifying  the  residents  that 
the  schedule  is  available  in  the 
management  office  for  reading;  and 
developing  a  system  to  facilitate  regular 
resident  monitoring  of  the  program. 

H.  Resident  Training.  Employment,  and 
Contrncting 

The  Vacancy  Reduction  Program 
provides  an  ideal  opportunity  to 
enhance  resident  training,  employment, 
and  contracting.  In  furtherance  of  HUD 
goals  and  priorities,  PHAs  should,  to  the 
greatest  extent  possible,  provide  such 
opportunities  for  residents  under  this 
program,  including  development  of 
programs  under  section  3  of  the  Housing 
and  Urban  Development  Art  of  1968  (12 
U.S.C.  1701U)  (Section  3).  Section  3 
requires  best  efforts  on  the  part  of  the 
PHA  to  give  low-  and  very  lovv-inconie 
persons  training  and  employment 
opportunities  generated  by  Vacam;y 
Reduction  Program  assistance,  and  to 
award  contracts  for  work  to  be 
performed  in  connection  with  Vacancy 
Reduction  Program  assistance  to 
business  concerns  that  provide 
economic  opportunities  for  low-  and 
very  low-income  persons.  A  PHA  shall 
include  in  its  vacancy  redurtion  plan 
the  projected  number  of  residents  the 
PHA  expects  to  be  trained  or  hired,  and 
the  number  of  business  firms  that 
provide  economic  opportunity  1o  Uiw- 
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and  very  low-income  pers  jns  to  be 
contracted  with  for  vacant  y  reduction 
activities,  whether  directl;  by  the  PHA 
or  through  business  conce  -ns  with 
which  the  PHA  has  contra  ::ts  for 
vacancy  reduction  activities. 

/.  Required  Results 

(1)  Except  as  provided 
provided  under  this  NOP/ 
expended  and  units  reocci  p 
24  months  from  the  date  o 
management  improvement 
implemented  fully  within 
the  date  of  funding.  However 
Assistant  Secretary  for 
Indian  Housing  may  apprcive 
schedules  proposed  by  PH\s 
significant  management  in 
needs.  Funds  awarded  u 
program  that  are  not  obli 
timely  basis  may  be  recapt 

(2)  During  the  funding 
ins  to  developments  funde^ 
program  must  at  least  equ 
of  move-outs  plus  the 
funded  under  this  program 
units  that  are  vacated  for 
and  later  reoccupied  after 
modernization).  At  the  enc 
funding  period,  the  PHA's 
vacancy  rate  must  be  redu 
extent  of  the  number  of  un 
under  this  program. 

/.  Selection  and  Funding  P 

( 1 )  Sufficiency  of  Appli 
order  to  be  considered  for 
application  must  be  com 
consistent  with  the  terms 
and  the  vacancy  reduction 
generally  be  consistent  wit 
recommendations  of  the 
team.  The  Department 
some  variance  will  exist  si 
the  assessments  already  co 
concentrated  on  units  that 
repaired  for  $10,000  or  less 
determining  the  amount  of 
reserved  for  each  approvab 
application,  HUD  will  revi 
request  for  consistency  vvit 
recommendations  of  the 
team  and  will  consider  any 
information  HUD  may  hav 
When  an  approvable  vaca 
plan  submitted  in  response 
NOFA  needs  improvement 
supplementation.  HUD  wil 
necessary  changes  or  add  it 
plan,  and  will  assist  the 
its  plan,  before  execution  o 
amendment  of  the  ACC. 

(2)  Management  Deficien 
PHA  does  not  adequately  a 
management  weaknesses  t 
to  its  vacancy  problem  and 
reported  by  the  assessment 
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application  will  be  deemed  ineligible 
for  funding. 

(3)  Funding  Decisions.  When  a  PHA  is 
requesting  funding  for  eligible  units  in 
which  rehabilitation  costs  will  exceed 
an  average  of  $8,000  (see  paragraph 
(l)(a)(ii)  in  the  definition  of  "eligible 
unit"  in  Section  I.D  of  this  NOFA),  HUD 
will  determine  whether  the  PHA's  plan 
to  fund  the  cost  above  an  average  of 
$8,000  per  unit  is  reasonable.  However, 
no  PHA  may  receive  greater  than  15 
percent  of  the  total  amount  of  funding 
available. 

(a)  CIAP  Agencies.  HUD  will  fully 
fund  all  eligible  units  and  associated 
costs  (as  defined  in  Section  I.F  of  this 
NOFA)  for  which  CIAP  agencies  apply. 

(b)  CGP  Agencies.  From  the  remaining 
funds  HUD  will  fund  eligible 
applications  from  CGP  agencies  to  the 
extent  funding  is  available.  Of  the  total 
funds  remaining  available  for  CGP 
agencies,  75  percent  will  be  made 
available  for  units  eligible  under 
paragraph  (l)(a)(i)  in  the  definition  of 
"eligible  unit"  in  Section  I.D, 
"Definitions,"  of  this  NOFA.  The  other 
25  percent  will  be  made  available  for 
units  eligible  under  paragraph  (l)(a)(ii) 
of  that  definition  of  "eligible  unit". 

(i)  If  the  amount  of  funds  available  is 
sufficient  to  fund  fully  (including  the 
costs  of  management  improvements, 
lead-based  paint  control,  and 
accessibility  for  the  disabled)  all  CGP 
agencies  in  either  category  of  funding. 
HUD  will  fund  those  requests  fully. 

(ii)  If  the  total  funding  requested  by 
CGP  agencies  in  any  category  exceeds 
the  total  amount  of  funds  available  in 
that  category,  the  amount  to  be  reserved 
for  each  CGP  agency  will  be  determined 
as  follows,  except  that  an  agency  will 
not  be  funded  at  a  level  exceeding  its 
budget  request: 

(A)  If  the  amount  of  available  funding 
is  sufficient,  each  CGP  agency  will  be 
funded  for  its  eligible  costs  (exclusive  of 
management  improvements  and  the 
costs  of  lead-based  paint  control  and 
accessibility  for  the  disabled).  If  funds 
remain  available  after  funding  the 
requested  costs  under  this  paragraph, 
each  CGP  agency  will  receive  a  pro 
rated  share  of  the  remaining  funds. 
according  to  the  ratio  of  eligible  related 
costs  (i.e.,  management  improvements 
and  the  costs  of  lead-based  paint  control 
and  accessibility  for  the  disabled) 
requested  by  the  agency  to  the  total  of 
eligible  related  costs  requested  by  all 
CGP  agencies. 

(B)  If  the  amount  of  available  funding 
is  not  sufficient  to  fund  all  eligible  costs 
costs  under  paragraph  (3)(b)(ii)(A)  of 
this  Section  I.J.  the  funding  allocated  to 
each  CGP  agency  will  be  its  pro  rata 
share  of  funds,  determined  by  using  the 


same  ratio  as  the  number  of  eligible 
units  in  the  CGP  agency  in  that  category 
for  which  funding  is  requested  to  the 
total  number  of  eligible  units  in  that 
category  for  which  funding  is  requested 
by  all  applicant  CGP  agencies. 

(iii)  If  funds  remain  available  in  either 
category  and  there  are  unmet  needs  in 
the  other  category,  the  excess  funds  will 
be  reallocated  to  the  category  in  which 
additional  funding  is  needed. 

(iv)  If  applications  from  CGP  agencies 
are  not  fully  funded,  those  agencies  will 
be  required  to  revise  their  vacancy 
reduction  plans  and  budgets  to  indicate 
which  items  will  be  funded  with  the 
amounts  reserved  for  the  CGP  agency 
under  this  program  and  state  alternative 
plans  for  unfunded  vacancies.  To  the 
extent  that  funds  are  prorated  for  its 
units  averaging  more  than  $8,000  in 
costs,  each  CGP  agency  receiving 
program  funds  under  paragraph  (l)(a)(ii) 
of  that  definition  of  "eligible  unit"  in 
Section  I.D,  "Definitions,"  will  be 
required  to  commit  a  portion  of  the 
funds  the  agency  had  agreed  to  commit 
from  independent  resources  if  those 
units  had  been  funded  in  the  full 
amount  requested.  This  portion  will  be 
determined  by  applying  (to  the  total 
commitment  made  in  the  application) 
the  ratio  of  funding  received  for  those 
units  to  funding  requested  for  those 
units. 

(c)  Remaining  funds.  If  funds  remain 
available  after  funding  all  eligible 
activities  under  paragraphs  (a)  and  (b)  of 
Section  I.J(3),  "Funding  Decisions,"  of 
this  NOFA,  a  PHA  may  be  reimbursed 
for  costs,  or  a  portion  of  costs, 
associated  with  rehabilitating  certain 
occupied  units.  The  PHA  must  have 
fewer  vacancies  on  the  date  of  its 
application  than  it  had  on  September  1. 
1993,  and  must  have  expended  funds  on 
these  units  in  reasonable  anticipation  of 
reimbursement  from  Vacancy  Reduction 
Program  funds. 

K.  Implementation  of  Plan  and  Other 
Programs 

(a)  An  applicant's  vacancy  reduction 
plan  must  be  approved  before  an 
application  is  funded  under  this  NOFA 
even  though,  in  most  cases,  the  plan 
will  cover  the  physical  treatment  of 
many  units  that  are  not  eligible  under 
this  NOFA.  The  PHA  is  expected  to 
implement  the  plan  using  available 
funds,  including  the  operating  budget 
and  CGP  funds,  and  by  requesting  funds 
under  discretionary  programs,  including 
CIAP  and  the  Severely  Distressed  Public 
Housing  Program.  HUD  will  monitor 
implementation  of  the  vacancy 
reduction  plan. 

(b)  Eligible  units  that  a  PHA  originally 
planned  to  fund  with  CGP  funds  may 
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also  be  funded  under  this  NOFA.  as 
long  as  they  are  jiot  cuTFcntly  under 
contract.  The  PHAjnay  then  reprogram 
its  CGP  funds  to  other  work  set  forth  in 
the  Five- Year  Action  Plan. 

II.  Application  Process 

A.  Submission  of  Application 

An  applicartion  must  be  submitted 
before  4  p.m.  tEa.stem  Standard  Time). 
July  28, 1994. 

An  original  completed  application 
must  be  submitted,  as  follows:  (1)  One 
to:  Attention:  Director,  Office  of 
Assisted  Housing,  Department  oP 
Housing  and  Urban  Development,  451 
Seventh  St.,  SW.,  room  4204, 
Washington.  DC  20410.;  (2)  one  copy  to 
the  appropriate  HUDField  Office;  and 
(3)  one  copy  to  each  member  ofihe 
assessment  team.  The  above-stated 
deadline  is  firm  as  to  date  and  hour. 
Applications  may  be  hand-delivered  or 
mailed,  but  applications  sent  by 
facsimile  will  not  be  accepted. 

B.  ScheduiingafAssessmants 

Any  PHA  that  considers  itself  eligible 
and  wishes  to  apply  for  funding  under 
this  NOFA.  but  that  is  not  yet  scheduled 
for  a  vacancy  assessment  under 
§  968.410,  must  notify  the  Department 
by  June  28, 1994,  so  that  an  as.sessment 
can  be  performed. 

C.  Availability  of  Funding 

CIAP  agencies  that  apply  early  may 
receive  funding  prior  to  the  appjication 
deadline.  Funding  will  be  provided  as 
soon  as  the  application  is  approved. 

III.  Checklist  of  .Amplication 
Submission  Requirements 

The  following  documents  comprise 
the  application: 

A.  Vacancy  Reduction  Plan 

As  defined  in  Section  I.D  of  this 
NOFA. 

B.  Request  for  Funding 

Under  this  NOFA,  including: 

(1)  Form  HUD-52a25,  ClAF  Budget/ 
Progress  Report,  f!art  I— Summari', 
including  work  to  be  performed  with 
funds  otherlhan  VRP  funds  for  units 
eligible  under  paragraph  (l)(a)(ii)  of  the 
definition  of  "eligible  unit"  in  Section 
I.E  of  this  NOFA,  indicating  the  source 
of  funds.  Do  not  include  non-VRP  funds 
in  the  totals. 

(2)  Form  HUD-52825,  CL^  Budget/ 
Progress  Report,  Part  H— Supporting 
Pages,  include  work  Xohe  performed 
with  funds  other  than  VRP  funds  for 
units  eligible  under  paragraph  1 1  )(aH ii ) 
of  the  definition  of  "eligible  unit"  in 
Section  I.D  of  this  NOFA,  indicating  the 
source  of  fimds.  JDo  not  include  non- 


VRP  funds  in  the  totals.  Note  that  Form 
HUD-52825,  CIAP  Budget/Progress 
Report,  Part  III — Implementation 
Schedule  is  not  required; 

(3)  For  both  categories  of  funding  (i.e.. 
units  averaging  costs  of  $8,000  or  less  by 
development,  and  units  averaging  costs 
of  more  than  $8,000  by  development),  a 
statement  of  the  number  of  eligible  units 
in  each  development  and  the  average 
per-unit  cost  in  the  development, 
including  the  costs  for  rehabilitation  of 
the  units  and  for  any  development-wide 
improvements,  but  excluding  costs  for 
lead-based  paint,  Section  504 
compliance,  and  management 
improvements. 

(4)  Troubled  and  mod-troublod  PHAs 
must  demonstrate  eligibility  for  the 
program  by  submission  of 
documentation  required  under  Sedion 
I.E(2)(b)  of  this  NOFA. 

(5)  An  administrative  plan  for 
carrying  out  the  work. 

(6)  When  funding  is  requested  imder 
Section  I.J(3)(c),  "Remaining  Funds,"  of 
this  NOFA,  statements  of  the  number  of 
vacancies  on  September  1. 1993.  and  the 
total  number  of  vacancies  in  the  PHA  at 
the  time  of  the  application  under  this 
NOFA. 

C.  Other  Submissions 

(1)  0MB  Standard  Form  SF-424. 
Application  for  Federal  Assistance, 
including  SF-424B,  Assurances — Non- 
Construction  Programs.  On  the  SF-424, 
PHAs  need  to  complete  only  items  2,  5. 
12,  13,  14,15,  17,  and  18. 

(2)  A  resolution  of  the  governing 
board  of  the  PHA,  including  the 
following: 

(a)  A  certification  that  the  units  for 
which  funding  is  requested  in  this 
application  will  be  readily  marketable 
when  they  are  made  ready  for 
occupancy; 

(b)  Certification  of  eligibility  of  the 
PHA  and  the  proposed  activities  under 
.sections  IFd)  and  (2)  of  this  NOFA: 

(c)  A  certification  that  tlie  PHA  has 
insufficient  funds  (as  defined  in  StM:tion 
I.F(3)  of  this  NOFA)  in  its  operating 
budget  or  pursuant  to  its  formula  grant 
under  the  Comprehensive  Grant 
Program  to  fimd  the  activities  for  which 
funding  is  sought  under  this  NOFA,  and 
that  the  activities  have  not  been  .selected 
for  funding  from  other  sources,  such  as 
Urban  Revitalization  Dejuonstration 
(URD)  grants.  CIAP,  or  Stale  or  lo<:al 
funding. 

(3)  Form  HUD-.=i0070,  Certifi(.alion  for 
Drug-Free  Workplace. 

(4)  Form  HUD-50071.  Certification  for 
Contracts,  Grants,  Loans  and 
Cooperative  Agreements,  required  of 
PHAs  established  under  .Stale  law  thiil 


are  applying  for  grants  exceeding 
SIOO.OOO. 

(5)  SF-LLL.  Disclosure  of  Lobbying 
Activities,  required  of  HAs  established 
under  State  law  only  when  any  funds, 
other  than  federally  appropriated  funds, 
will  be  or  have  been  used  to  influence 
Federal  workers  or  Members  of  Congress 
or  their  staffs  regarding  specific  grants 
or  contracts. 

(6)  Form  HUD-2880,  Applicant/ 
Recipient  Disclosure/Update  Report. 

(7)  For  any  unit  reconfiguration  for 
which  funds arerequested  under 
Section  I.F(l)(e)  of  this  NOFA,  data 
supporting  the  eligibility  of  the 
conversions. 

(8)  Certification  of  the  PHA's  intent  to 
comply  with  the  Fair  Housing  Ac1.  Title 
VI  of  the  Civil  Rights  Act  of  1964. 
Executive  Order  11063, the  Age 
Discrimination  Act  of  1975,  Se*.tion  .504 
of  the  Rehabilitation  Act  of  1973.  Ihe 
Americans  with  Disabilities  Act  of  1990. 
and  any  implementing  regulations. 

(9)  Certification  that  the  PHA  will 
make  best  efforts  to  give  low-  and  very 
low-income  persons  training  and 
employment  opportunities  generated  by 
assistance  awarded  under  this  NOFA. 
and  to  award  contracts  for  work  to  be 
performed  in  connection  with  assistance 
provided  under  this  NOFA  to  business 
concerns  that  provide  economic 
opportunities  for  low-  and  very  low- 
income  persons,  as  required  by  setlion 
3  of  the  Housing  and  Urban 
Development  Act  of  1968  (12  U.S.C. 
1701u). 

IV.  Corrections  to  DnficienI 
Applications 

Immediately  after  the  submission  of 
an  application.  HL'D  will  screen  the 
applii.ation  todetecmine  whether  all 
items  were  submitted.  If  the  PHA  fails 
to  submit  any  of  the  items  li.sted  in 
Section  m.C'of  this  NOFA.  or  the 
appH<  alion  contains  a  technical  mistake 
sui  h  .IS  an  incorrect  signatory,  HUD  will 
imniediiitely  notify  the  PHA  that  it  has 
14  calendar  d.iys  from  the  date  of  Hl'Ds 
written  notification  to  .submit  or  correct 
the  specified  items.  If  any  items  are 
missing  niid  the  PHA  does  not  submit 
them  u  ithin  the  14-day  cure  period,  thi; 
application  will  be  ineligible  for  further 
processing. 

V.  Subsequent  Revisions  of  Vacanc^y 
Reduction  Plan 

The  intent  of  the  Department  is  Id 
assist  each  high  vacancy  PHA  to 
develop  a  plan  that  willa.ssure  KU(u:r!ss 
in  n;ducing  the  PRA's  vacancy  rale  and 
improving  management  capat;ify  to 
assure  continued  progress  in  reaching 
high  occupancy  levels.  If  a  plan 
submitted  in  respon.se  to  this  NOFA  is 
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rev  sions 


approved  under  the  NOFA. 
improvement  or  supplementati 
will  so  advise  the  PHA.  The 
will  specify  areas  in  which 
improvement  or  supplemen  ation 
needed  and  require  that 
made  prior  to  execution  of 
amendment  of  the  ACC. 
be  available  to  assist  the 
revising  its  plan. 

VI.  Other  Matters 

A.  Environmental  Review 


t  le 


HUD 
PH\ 


A  finding  of  no  significan 
with  respect  to  the  environ 
been  made  in  accordance  w 
regulations  at  24  CFR  part 
implement  section  102(2)(C, 
National  Environmental  Pol 
1969.  The"  finding  of  no  si 
impact  is  available  for  publi 
between  7:30  a.m.  and  5:30 
weekdays  in  the  Office  of  th 
Docket  Clerk,  Office  of  the 
Counsel,  room  10276,  Depai 
Housing  and  Urban  Develo 
Seventh  Street,  S\V.,  VVashi 
20410-0500. 


is 
be 


staff  will 
in 


n 


5) 


ignfficant 

inspection 
.m. 
Rules 
deneral 

ment  of 
phient,  451 
I  gton,  DC 


B.  Federalism  Executive  Orqter 

The  General  Counsel,  as  the 
Designated  Official  under  se:tion  6(a)  of 
Executive  Order  12612,  Fed(  ralism,  has 
determined  that  the  policies 
in  this  notice  will  not  have  s  ubstantial 
direct  effects  on  States  or  th(  ir  political 
subdivisions,  or  the  relation:  hip 
between  the  federal  govemn  ent  and  the 
States,  or  on  the  distribution  of  power 
and  responsibilities  among  t  le  various 
levels  of  government.  As  a  n  suit,  the 
notice  is  not  subject  to  revie'  v  under  the 
Order.  The  NOFA  merely  sel  s  forth 
funding  availability  for  eligi  ile  PHAs 
that  require  the  assistance  to  i 
vacancy  reduction  activities, 


C.  Familv  Executive  Order 


The  General  Counsel,  as  tl 
Designated  Official  under 
Order  12606.  The  Family,  h 
determined  that  this  notice 
for  a  significant  impact  on 
formation,  maintenance,  an 
well-being.  The  purpose  oft 
to  provide  funding  to  impro\ 
opportunities  by  reducing  th 
vacant  units  in  the  inventori 
which  could  benefit  some  fa 
"significantly.  However,  beca 
impact  on  families  would  be 
and  would  be  beneficial,  no 
review  is  considered  necessaty 


)ut  needs         D.  Section  102  of  the  HUD  Reform  Act: 

on,  HUD      Documentation  and  Public  Access 
Department     Requirements:  Applicant/Recipient 
Disclosures 

Disclosures.  HUD  will  make  available 
to  the  public  for  five  years  all  applicant 
disclosure  reports  (HUD  Form  2880) 
submitted  in  connection  with  this 
NOFA.  Update  reports  (also  Form  2880) 
will  be  made  available  along  with  the 
applicant  disclosure  reports,  but  in  no 
case  for  a  period  of  less  than  three  years. 
All  reports — both  applicant  disclosures 
and  updates — will  be  made  available  in 
impact  accordance  with  the  Freedom  of 

ent  has  Information  Act  (5  U.S.C.  552)  and 

th  HUD  HUD's  implementing  regulations  at  24 

which  CFR  part  15.  (See  24  CFR  part  12, 

of  the  subpart  C,  and  the  notice  published  in 

cv  Act  of         the  Federal  Register  on  January  16, 
1992  (57  FR  1942).  for  further 
information  on  these  disclosure 
requirements.) 

Public  notice.  HUD  will  include 
recipients  that  receive  assistance 
pursuant  to  this  NOFA  in  its  quarterly 
Federal  Register  notice  of  recipients  of 
all  HUD  assistance  awarded  on  a 
competitive  basis.  (See  24  CFR  12.16(b). 
and  the  notice  published  in  the  Federal 
Register  on  January  16.  1992  (57  FR 
1942),  for  further  information  on  these 
requirements.) 

E.  Section  103  of  the  HUD  Reform  Act 

HUD's  regulation  implementing 
section  103  of  the  Department  of 
Housing  and  Urban  Development 
Reform  Act  of  1989  (42  U.S.C.  3537a) 
was  published  on  May  13, 1991  (56  FR 
22088)  and  became  effective  on  June  12, 
1991.  That  regulation,  codified  as  24 
CFR  part  4,  applies  to  the  funding 
competition  announced  today.  The 
requirements  of  the  rule  continue  to 
apply  until  the  announcement  of  the 
selection  of  successful  applicants. 
HUD  employees  involved  in  the 
review  of  applications  and  in  the 
making  of  funding  decisions  are 
restrained  by  part  4  from  providing 
advance  information  to  any  person 
(other  than  an  authorized  employee  of 
HUD)  concerning  funding  decisions,  or 
potential    from  otherwise  giving  any  applicant  an 
ily  unfair  competitive  advantage.  Persons 

eneral  who  apply  for  assistance  in  this 

e  notice  is      competition  should  confine  their 
e  housing       inquiries  to  the  subject  areas  permitted 

number  of    under  24  CFR  part  4. 
IS  of  PHAs,         Applicants  who  have  questions 
ilies  should  contact  the  HUD  Office  of  Ethics 

se  the  (202)  708-3815  (voice/TDD)  (this  is  not 

indirect  ^  toll-free  number).  The  Office  of  Ethics 

urther  ^^^  provide  information  of  a  general 

nature  to  HUD  employees,  as  well. 
However,  a  HUD  employee  who  has 
specific  program  questions,  such  as 


undertake 
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whether  particular  subject  matter  can  be 
di.scussed  with  persons  outside  the 
Department,  should  contact  his  or  her 
Field  Office  Counsel  or  Headquarters 
counsel  for  the  program  to  which  thp 
question  pertains. 

F.  Section  112  of  the  Reform  Act 

Section  13  of  the  Department  of 
Housing  and  Urban  Development  Act 
(42  U.S.C.  3537b).  added  by  section  112 
of  the  Reform  Act,  contains  two 
provisions  dealing  with  efforts  to 
influence  HUD's  decisions  with  respect 
to  financial  assistance.  The  first  imposes 
disclosure  requirements  on  those  who 
are  typically  involved  in  these  efforts — 
those  who  pay  others  to  influence  the 
award  of  assistance  or  the  taking  of  a 
management  action  by  the  Department 
and  those  who  are  paid  to  provide  the 
influence.  The  second  restricts  the 
payment  of  fees  to  those  who  are  paid 
to  influence  the  award  of  HUD 
assistance,  if  the  fees  are  tied  to  the 
number  of  housing  units  received  or  are 
based  on  the  amount  of  assistance 
received,  or  if  they  are  contingent  upon 
the  receipt  of  assistance. 

Section  13  was  implemented  by  24 
CFR  part  86.  If  readers  are  involved  in 
any  efforts  to  influence  the  Department 
in  these  ways,  they  are  urged  to  read 
part  86.  particularly  the  examples 
contained  in  Appendix  A  of  that  part. 

Any  questions  about  part  86  should 
be  directed  to  the  Office  of  Ethics,  room 
2158,  Department  of  Housing  and  Urban 
Development,  451  Seventh  Street,  S\V.. 
Washington,  DC  20410-3000. 
Telephone:  (202)  708-3815  (voice/TDD). 
(This  is  not  a  toll-free  number.)  Forms 
necessary  for  compliance  with  the  rule 
may  be  obtained  from  the  local  HUD 
office. 

G.  Prohibition  Against  Lobbying 
Activities 

The  use  of  funds  awarded  under  this 
NOFA  is  subject  to  the  disclosure 
requirements  and  prohibitions  of 
section  319  of  the  Department  of  Interior 
and  Related  Agencies  Appropriations 
Act  for  Fiscal  Year  1990  (31  U.S.C. 
1352)  (the  "Byrd  Amendment")  and  the 
implementing  regulations  at  24  CFR  part 
87.  These  authorities  prohibit  recipients 
of  federal  contracts,  grants,  or  loans 
from  using  appropriated  funds  for 
lobbying  the  Executive  or  Legislative 
branches  of  the  Federal  government  in 
connection  with  a  specific  contract, 
grant,  or  loan.  The  prohibition  also 
covers  the  awarding  of  contracts,  grants. 
cooperative  agreements,  or  loans  unless 
the  recipient  has  made  an  acceptable 
certification  regarding  lobbying.  Under 
24  CFR  part  87,  applicants,  recipients, 
and  subrecipients  of  assistance 
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exceeding  $100,000  must  ceitify  that  no 
federal  funds  have  been  or  will  be  spent 
on  lobbying  activities  in  connection 
with  the  assistance. 

Authority:  42  I'.S.C.  14371  hik)  :i5.3.i(.i). 

Dated:  June  6, 19ft4. 

loseph  Shuldiner, 

A.sxistant  Secrclnnfor  Public  and  Indian 
Housing. 

Appendix — Requirements  for  "Vacancy 
Reduction  Plan"  in  24  CFR  968.407 

Section  9fi8. 407— Vacancy  Reduction 
Plan 

la)  Stibmissinn  of  plan.  Each  PHA  to 
which  this  subpart  applies,  in 
accordance  with  §968.403.  shall  submit 
a  vacancy  reduction  plan.  The  plan 
shall  contain  the  elements  identified  in 
paragraph  (b)  of  this  section,  and  shall 
be  organized  so  that  each  of  the 
elements  can  be  identified,  reviewed, 
and  funded  separately. 

(b)  Contents  of  plan.  The  format  of  a 
plan  submitted  for  funding  under  this 
program  will  be  defined  in  NOFAs  to  be 
published  periodically  in  the  Federal 
Register.  Each  vacancy  reduction  plan 
submitted  by  a  PHA  under  paragraph  (a) 
of  this  section  shall  include  statements: 

(1)  Identifying  all  vacant  dwelling 
units  administered  by  the  PHA, 
including  unmarketable  unfts,  and 
explaining  the  reasons  for  the  vacancies. 
Units  may  be  grouped  together  when 
explaining  the  reasons  for  the  vacancies; 

(2)  A  description  of  the  turnover  rate 
of  units  for  the  past  two  years,  including 
the  number  of  units  vacated  and 
reoccupied  per  development  per  year 
and  the  average  number  of  days 
required  to  return  a  unit  to  occupancy. 
If  the  turnover  rate  is  increasing,  the 
plan  should  identify  each  cause  of  the 
increase. 

(.3)  Describing  the  actions  to  be  taken 
by  the  PHA  during  the  following  five 
vears  to  eliminate  the  vacancies.  The 
PHA  shall: 

(i)  State  project-specific  actions  that  it 
is  taking  or  intends  to  take  that  will 
eliminate  vacancies,  such  as 


modernization,  demolition,  unit 
redesign  or  conversion,  density 
reduction,  disposition,  modification  of 
occupancy  policies,  site  and  security 
improvements,  and  other  physical  or 
management  improvements;  and 

(ii)  For  each  project  identified,  set  out 
a  schedule  for  completing  the  actions 
identified  in  paragraph  (b)(3)(i)  of  this 
section  and  removing  the  dwelling  units 
from  the  PHA's  inventory  of  vacant 
units.  If  the  timing  of  any  action  is 
dependent  upon  a  HUD  approval  or 
decisionmaking  process,  the  schedule 
for  the  PHA  action  may  be  presented  in 
terms  of  a  specified  time  period 
following  completion  of  the  HUD 
process.  For  each  action,  the  schedule 
shall  include  the  number  of  vacancies 
that  will  be  eliminated  by  the  end  of 
each  12-month  period  after  the  PHA 
begins  to  receive  assistance  under  this 
subpart. 

(iii)  For  units  vacated  during  the  last 
two  years,  when  the  PHA  has  been 
unable  to  return  these  units  to 
occupancy  within  30  days  from  the  date 
the  units  become  vacant,  the  plan  shall 
describe  actions  planned  to  achieve  at 
least  a  30-day  turnover  rate. 

(4)  Identifying  any  impediments  that 
will  prevent  elimination  of  the 
vacancies  within  the  five-year  period: 

(5)  Identifying  any  vacant  units 
funded  for  modernization,  major 
reconstruction,  demolition,  or 
disposition  activities; 

(6)  Identifying  any  vacant  dwelling 
units  that  are  eligible  for  modernization, 
major  reconstruction,  demolition,  or 
disposition,  but  have  not  been  funded  or 
approved  for  these  activities  and  are  not 
likely  to  be  funded  or  approved  for  at 
least  three  years.  The  statement  shall 
include  an  estimate  of  the  amount  of 
assistance  necessary  to  complete  the 
modernization,  major  reconstruction, 
demolition,  or  disposition  ofthe.se 
units; 

(7)  Identifying  any  vacant  units  not 
identified  under  paragraphs  (b)(5)  and 
(b)(6)  of  this  section.  The  statement 
shall  include  a  description  of  any 


appropriate  activities  relating  to 
elimination  of  the  vacancies  in  these 
units  and  an  estimate  of  the  amount  oi 
assistance  necessary  to  carrv  out  the 
activities  identified  under  this 
paragraph; 

(8)  Setting  forth  an  agenda  for 
implementation  of  management 
improvements  during  the  first  fiscal 
year  beginning  after  submission  of  the 
plan.  If  the  timing  of  any  improvement 
is  dependent  upon  a  HUD  approval  or 
decisionmaking  process,  the  schedule 
for  the  improvement  may  be  presented 
in  terms  of  a  specified  time  period 
following  completion  of  the  HUD 
process.  The  agenda  should  inrJude  any 
management  improvements 
recommended  by  the  assessment  team 
pursuant  to  §968.410  and  an  estimate  o) 
the  amount  of  assistance  necesson,  to 
implement  the  management 
improvements;  and 

(9)  Of  any  other  information  that  the 
Secretary  shall  deem  appropriate,  as 
provided  in  the  applicable  NOFA.  Sur.h 
information  may  include  budget 
documeTits,  in  the  case  of  any  PHA  that 
is  applying  for  funds  under  a  NOFA. 

(c)  Housing  standards.  To  the  extent 
that  a  plan  involves  modernization, 
recon.struction,  or  rehabilitation 
activities  that  have  not  been  funded  or 
approved  previously  and  are  not 
planned  to  be  undertaken  using 
Comprehensive  Grant  Program  funds, 
the  plan  must  reflect  cost  estimates  that, 
at  a  minimum,  are  based  on: 

(1)  For  individual  work  items  funded 
under  the  program,  compliance  with 
modernization  standards,  as  set  forth  in 
HUD  Handbook  7485.2,  as  revised;  and 

(2)  For  each  vacant  unit  on  which 
funds  are  expended,  compliance  of  the 
unit  with  the  Housing  Quality 
Standards,  as  set  forth  in  24  CFR 
882.109  and  as  amended  by  the 
regulations  concerning  lead-based  paint 
in  public  housing  in  24  CFR  pari  33. 
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SUMMARY:  This  final  rule  i 
st'ctinn  10(a)  of  the  Hells  C 
National  Recreation  Area 
The  Ai;t  directs  the  Secret 
Agriculture  to  promulgate 
regulations  deemed 
tl'.e  u.se  and  development 
lands  within  the  Hells  Ca 
RtHireation  Area.  This  rule 
the  ba.seline  standards  of 
use  and  development  that 
(  ompatible  with  the  purp 
and  that,  if  not  mat,  could 
Sw  relarv's  use  of  the  priv; 
acquisition  authority  prov 
Act.  The  intended  effect  is 
that  the  values  of  the  HCN 
protected  and  preserved,  a 
envisioned  by  the  Act,  that 
ranching,  grazing,  farming, 
harvesting,  and  other  u.ses 
pi^rpetualed. 

EFFECTIVE  DATE:  This  rule  i 
|'.;ne  U.  1994. 

FOR  FURTHER  INFORMATION  dONTACT: 
1  Oil)  Lennon.  Branch  Chie  ,  Special 
Designations,  Recreation,  I  eritage,  and 
Wilderness  Resources  Staf  ,  Forest 
Service,  (202)  205-1423  or  Kd  Cole, 
.Area  Ranger,  (503)  42fi— ^oJh. 

SUPPLEMENTARY  INFORMATION: 
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Congress  established  the 
Canvon  National  Recreati 
(HCNR.\)  by  the  Act  of 
1975  (the  Act)  in  order  to  a 
natural  beauty,  and  historical 
archaeological  values  of  th 
Canyon  area  are  preserved 
future  generations,  and  tha 
recreational  and  ecologic 
public  enjoyment  of  the 
enhanced.  Public  Law  94- 
1117  at  Sec.  1  (codified  at 
4fi(K',g  et  seq). 

Section  10  of  the  Act  directs  the 
Secretary  to  promulgate  su  ;h  rules  and 
regulations  as  are  deemed  i  ecessarv  to 
accomplish  the  purposes  o  the  Act. 
including  standards  for  the  use  and 
development  of  privately  o.vned 
property  within  the  HCNR.  L  Section  10 
tuither  provides  that  the  Stcretarv'  may 
urii'  Ihe  land  acquisition  an  hcirity  in 


nplements 
[inyon 

ct'of  197.'). 

,of 
"jles  and 
to  guide 

private 

on  National 
establishes 

ivate  land 

ies  of  tl'.e  Act 
esuit  in  the 
le  land 
ed  by  the 
to  ensure 
L\  will  be 
id  as 

traditionni 
timber 
:an  be 

I  effective 


Hells 
Area 
Detfcmber  3 1 , 
;sure  that  the 

and 
Hells 

or  this  and 
the 

lues  and 
are  therein' 
99.  89Stnt.' 
fi  IJ.S.C. 


section  9  of  the  Act  to  implement  the 
rules  and  regulations  promulgated 
pursuant  to  section  10.  As  for  the  Snake. 
Rapid,  and  Imnaha  Wild  and  Scenic 
Rivers,  the  governing  authority  for  land 
acquisition  is  found  in  section  6  of  the 
Wild  and  Scenic  Rivers  Act.  Both 
section  9  of  the  Act  and  section  6  of  the 
Wild  and  Scenic  Rivers  Act  restrict  the 
Secretary's  condemnation  authority;  i.e. 
acquiring  land  without  the  consent  of 
the  landowner. 

On  Df:ceniber  14. 1993,  the  Forest 
Service  puhli.'.hed  a  propo.sed  rule  that 
would  establish  the  standards  for  the 
use  and  development  of  private  lands  in 
the  HCNR,\  (58  FR  65300).  The  purpose 
of  the  proposed  regulations  was  to  make 
clear  those  circumstances  which  would 
trigger  po.'^.sible  use  of  the  Secretar\''s 
condemnation  authority.  The  proposed 
rule  established  categories  of  private 
land  and  standards  for  the  use  and 
development  of  private  land  within  a 
given  category.  Compliance  with  the 
standards  would  generally  be  deemed 
consistent  with  the  purposes  For  which 
the  HCNRA  was  established.  Violation 
of  the  standards  would  generally  be 
deemed  inconsistent  wiih  the  purposes 
for  v.hich  the  HCNRA  was  established, 
and.  thus  the  la.ads  could  become  the 
subject  of  federal  acquisition.  Thus,  the 
proposed  rule  sought  to  make  clear  to 
affected  landowneis  those  u.ses  that 
could  continue  or  be  undertaken 
without  risk  of  federal  acquisition. 

Throughout  its  efforts  to  devise 
regulations  applicable  to  private  lands 
within  the  HCNR.\,  the  Forest  Service 
has  sought  to  avoid  direct  regulation  of 
private  lands  and  their  uses.  Instead,  the 
agency  has  sought  to  define  these  uses 
of  private  lands  that  are  consistent  with 
the  purposes  for  which  the  HCNRA  was 
established,  to  encourage  retention  of 
traditional  and  valid  private  land  uses 
as  established  by  the  Act.  and.  thereby, 
to  avoid  having  to  e.xercise  the 
condemnation  authority  granted  the 
Secretary  by  the  Act.  Under  the 
proposed  rule,  the  Fore.st  Service  would 
not  seek  to  regulate  per  se  or  enjoin 
proposed  uFes  or  developments  on 
private  land.  Rather,  the  agency  chose  to 
set  forth  in  the  proposed  rule  standards 
for  private  land  use  and  development, 
which  establish  the  basis  for  using  the 
secretary's  land  acquisition  authority  in 
the  HCNR.\.  The  proposed  rule  also 
established  a  mechanism  by  which  a 
landowner  could  petition  for  a  change 
in  land  category  assignment  and  a 
mechanism  by  which  a  landowner 
could  determine  whether  an  existing  or 
proposed  land  u.se  or  development  was 
in  compliance  with  the  standards  of  the 
rule.  The  Forest  Service  may  also 
initiate  a  noncompliance  determination 


on  its  own  without  having  first  received 
a  landowner  request. 

Under  the  proposed  rule,  the 
Secretary  would  not  acquire  the  subject 
laud  or  interests  therein  unless  it  was 
with  the  consent  of  the  landowner  in 
those  cases  where  a  landowner  was  in 
compliance  with  the  applicable 
standards.  If.  however,  the  landowner 
was  not  in  compliance,  the  Secretary 
could  acquire  a  fee  simple  or  lesser 
interest  in  the  subject  land  without  the 
landowner's  consent.  The  proposed  rule 
also  provided  landowners  and  other 
interested  parlies  an  opportunity  to 
appeal  a  compliance  or  noncompliance 
determination. 

Eight  letters  expressing  a  varietv  of 
viewpoints  were  received  during  the  00- 
day  comment  period  on  the  proposed 
rule.  The.se  letters  contained  the  views 
of  a  power  company,  a  powerboat 
as.sociation.  a  preservation  group,  a  local 
county  government,  another  agency  of 
the  federal  government,  an  ad  hoc 
citizens  river  committee,  a  state 
agricultural  organization,  and  a  local 
chapter  of  the  same  organization.  The 
comments  contained  in  these  letters 
have  been  carefully  considered  in  the 
adoption  of  this  final  rule.  The 
Department  appreciates  the  time  and 
energy  the  reviewers  invested  in 
preparing  these  letters  and  articulating 
their  concerns  on  the  proposed  rule. 

A.ll  comments  received  are  available 
for  review  in  the  Office  of  the  Director. 
Recreation.  Heritage,  and  Wildeme.ss 
Re.sources  Staff,  Auditors  Building,  4th 
Floor.  201  14th  Street  SW  nt 
Independer.ce  Avenue  SW., 
Washington.  DC,  during  regular 
business  hours  (8  a.m.  to  4:30  p.m.) 
Monday  through  Friday. 

Analysis  of  Public  Comment 

Comments  on  the  proposed  rult^calt 
both  with  general  issues,  such  as  Ine 
scope  and  extent  of  the  Secretary's 
authority  under  this  rule,  as  well  as 
discrete  issues  relating  to  specific 
provisions  enumerated  in  the  proposed 
rule.  Li  addition,  there  were  several 
comments  urging  that  language  in  the 
Supplementary  Information  section  of 
the  proposed  rule  be  corrected  and/or 
clarified.  A  summary  of  the  comments 
and  the  Department's  response  follows. 

General  Comments 

2.  Scope  and  Extent  of  the  Serirlnrv's 
Authority  Under  This  Rule 

Two  reviewers  raised  a  number  of 
concerns  regarding  the  u.se  of  the 
Secretary's  land  acquisition  authority  lo 
effectuate  the  standards  set  out  in  the 
nile  for  private  land  use  and 
development.  The  comments  reflected 
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the  divergent  views  of  the  reviewers 
and,  to  some  degree,  a 
misunderstanding  of  the  system  as 
envisioned  in  the  proposed  rule.  The 
comments  received  on  this  issue  and  the 
Department's  response  follow. 
Comment:  The  Secretary  is 
impermissibly  engaged  in  the  zoning  of 
private  lands  in  the  HCNRA.  One 
reviewer  suggested  that  the  process  set 
forth  in  the  proposed  rule  which 
establishes  land  use  categories  and 
allowable  uses  within  those  categories  is 
"zoning."  Further,  this  same  reviewer 
noted  that  the  acquisition  of  lands 
without  the  landowner's  consent  is 
"zoning."  Finally,  this  reviewer  noted 
that  using  condemnation  to  ensure 
compliance  is  an  extreme  measure  and 
that  tlie  Forest  Service  should  attempt  to 
'work  in  harmony"  with  the  private 
landowners  in  the  HCNRA  to  ensure 
compliance. 

Response.  The  proposed  rule  does  not 
v.\sf  the  Secretary  with  zoning  authority. 
Zoning  is  defined  as  the  division  of  a 
community  into  areas  in  each  of  which 
only  certain  designated  uses  of  land  are 
permitted,  so  that  a  community  mav 
develop  in  an  orderly  manner. 

While  the  end  result  may  be  the  same 
in  terms  of  protecting  an  area  against 
potentially  incompatible  land  uses, 
there  is  an  important  distinction 
between  the  exercise  of  a  local 
government's  zoning  authority  and  the 
federal  government's  eminent  domain 
authority.  Zoning  laws  are  rooted  in  the 
exercise  of  a  state's  police  power 
(usually  delegated  to  a  subdivision  of 
the  .sta(e)  to  prevent  persons  under  its 
jurisdiction  from  using  their  property  to 
the  detriment  of  the  general  welfare.' 
The  power  of  eminent  domain,  on  the 
other  hand,  is  the  power  to  acquire,  or 
to  authorize  the  acquisition  of.  private 
property  for  a  public  use  or  purpose 
without  the  owner's  consent, 
conditioned  upon  the  payment  of  just 
compensation.  Because,  zoning  laws 
ordinarily  do  not  constitute  a  taking  of 
property  for  public  use  for  which 
compensation  must  be  paid,  they  differ 
.substantially  from  the  government's 
right  to  determine  the  use  of  real  e.state 
under  the  power  of  eminent  domain, 
which  requires  just  compensation. 

In  the  preamble  to  the  propo.sed  rule, 
the  agency  went  to  great  length  to 
explain  that  the  mechanism  by  which 
the  Secretary  would  protect  the  HCNRA 
from  incompatible  private  land  use  and 
development  was  through  acquisition 
(condemnation)  rather  than  regulation 
(injunction).  In  the  conclusion  to  the 
preamble  of  the  proposed  rule  (58  FR 
6.5304,  Col.  2|.  the  agency  expressly 
stated  that:  "The  proposed  regulations 
have  been  carefully  drafted  to  avoid  anv 


conflict  with  local  zoning  authority  and 
any  appearance  that  the  Forest  Service 
desires  to  regulate  private  land  uses." 
Relying  on  acquisition  authority  to 
enforce  zoning  ordinances  is  entirely 
consistent  with  sections  9  and  10  of' the 
Act.  Moreover,  this  approach  is  the  least 
intrusive  to  the  private  landowners  in 
the  HCNRA,  and  it  will  not  duplicate 
the  role  nor  supplant  the  authority  of 
the  local  governmental  units  in  the 
HCNRA. 

Finally,  the  Department  agrees  with 
the  reviewer's  ob.servation  that 
condemnation  is  an  extreme  measure  to 
enforce  compliance  with  the  .standards 
set  out  in  thl.s  rjle.  As  was  stated  in  the 
conclusion  to  tiie  preamble  to  the 
proposed  rule  |59  FR  65304,  Col.  2], 
"The  agency  views  the  use  of 
condemnation  authority  as  a  last  resort 
to  protect  the  HCNR.\,"  to  be  instituted 
only  where  other,  more  harmonious 
measures  and  attempts  to  cooperate 
with  the  landowners  do  not  succeed. 

Comment:  The  Secretary  should  more 
actively  regulate  private  lands  in  the 
HCXBA.  Ironically,  while  one  reviewer 
asserted  that  the  Forest  Service  had 
virtually  usurped  local  zoning  authority 
over  the  private  lands  in  the  HCNRA. 
another  reviewer  stated  that  the  Forest 
Service  was  obligated  to  assert  a  more 
vigorous  regulatory  role  over  these  same 
lands.  In  particular,  this  reviewer 
asserted  that  relying  on  the 
condemnation  authority  delegated  to  the 
Secretary  in  section  9  of  the  Act  will  nut 
adequately  protect  the  HCNRA  and  that 
tlie  Forest  Ser\ice  must  exercise  its 
"inherent  regulatory  authority"  over 
private  lands  that  are  adjacent  to  federal 
lands. 

Response:  In  order  to  properly 
respond  to  this  comment,  the  following 
two  questions  must  be  addressed— (1) 
Does  the  Secretary  have  an  "inherent 
regulatory  authority"  vis-a-vis  private 
lands  in  the  HCNR.A?  and  (2)  If  so,  is  its 
exercise  necessary  to  comply  with  the 
HCNRA  Act? 

The  Department  does  not  dispute  the 
proposition  that,  pursuant  to  the 
Property  Clause  of  the  Constitution, 
Congress  has  delegated  to  it  the 
authority  to  regulate  and  administer 
National  Forest  System  lands  under  the 
Organic  Act;  the  Multiple-Use, 
Sustained-Yield  Art;  the  National  Forest 
Management  Act;  the  Forest  and 
Rangeland  Renewable  Resources 
Planning  Act;  the  Wilderness  Act;  the 
Wild  and  Scenic  Rivers  Act;  and  the 
HCNRA  Act,  to  name  just  a  few.  In 
furtherance  of  those  enactments, 
regulations  throughout  title  36  of  the 
Code  of  Federal  Regulations  vest  broad 
authority  in  the  Forest  Service  to 
manage  National  Forest  System  lajids 


and  many  of  the  activities  that  occur 
thereon. 

However,  these  authorities  are 
confined  to  National  Forest  Svstem 
lands  and  do  not  apply  to  private  lands. 
The  options  regarding  regulation  on 
private  lands  aje  considerably  more 
limited.  To  begin  with,  the  Forest 
Service  cannot  "zone"  private  lands  as 
that  term  is  commonly  understood. 
"Zoning"  is  an  authority  that  is  reserved 
to  the  States  and  their  subdivisions 
under  the  Constitution.  Congre.ss 
examined  this  issue  prior  to  the 
establishment  of  the  Clape  Cod  National 
Seashore  many  years  ago.  Their  .-uialysis 
then'is  in.structive  today. 

The  Federal  Governmonf  dors  not  have 
authority  to  directly  enact  zoning  liuvs 
applicable  to  private  property  in  anv  of  the 
States.  If  it  had  such  authority,  the  task  of 
prcsiirving  an  area  such  as  lower  C:ape  Cod 
in  such  a  M-ay  as  to  safegu.u-d  the  interests 
of  private  landowners  might  be  somewhat 
simplified,  for  Congress  could  simplv  enact 
a  zoning  law  for  the  area.  However,  in  the 
division  of  powers  betwmin  the  Stales  and 
the  Federal  Government,  it  is  wisely  left  to 
States  to  adopt  zoning  laws  •    •   «  " 

For  this  rea.son.  |the  Act)  requires  the 
Secretar>'  of  the  Interior  to  issue  regulations 
as  soon  as  possible  after  the  enactment  of  the 
bill  setting  forth  the  standards  which  must  \m- 
met  by  town  zoning  b\iaws  fi/r  purposes  of 
suspending  his  power  of  eminent  domain. 

The  only  regulatory  authority  that  the 
Forest  Service  posses.ses  relative  to 
private  lands  is  its  authority  as  a 
landowner  to  enjoin  activities  on 
adjacent  or  nearby  lands  which  threaten 
the  National  Forest  land. 

It  is  the  considered  judgment  of  the 
Department  that  the  acquisition  of  lands 
or  interests  therein,  in  conjunction  with 
locally  established  zoning  measures, 
remains  the  most  efficient  and  viable 
system  to  legally  control  potentially 
incompatible  land  use  and  development 
in  the  HCNRA.  This  is  the  thrust  of  this 
rule.  Its  success  depends  on  the  best 
efforts  of  the  Forest  Service.  State  and 
local  governments,  and  landowners  in 
the  HCNRA. 

However,  this  rule  should  not  be 
construed  to  foreclose  the  Agency's 
right  to  enjoin  certain  activities  which 
threaten  to  compromise  the  values  for 
which  the  HCNRA  was  e.slablished. 
Whether  such  action  is  warranted 
would  need  to  be  decided  on  a  case-by- 
ca.se  basis.  In  the  event  that  a  nuisance- 
like activity  should  ari.se  in  the  fiiture 
which  threatens  the  HCNR,^.  the  Forest 
Service  would  be  fully  authorized  to 
exercise  its  prerogative  as  a  landowner 
to  seek  to  get  the  activity  terminated  or 
modified  so  as  to  eliminate  the 
deleterious  effects  on  .National  Forest 
System  lands. 
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Comment:  Snake  River 
One  reviewer  suggested 
should  address  withdrawj 
diversions  of  water  from  t 
River  that  are  used  for  irri 
traditional  farming  and  ran 
activities  in  and  around 
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Act,  nor  any  regulations  i 
hereunder,  shall  in  any  w 
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such  limitations  would 
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did  the  reviewer  offer 
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Department  notes  that  the 
was  silent  on  the  issue  of 
nowhere  can  it  be  inferred 
would  permit  the  Forest  Si  i 
arbitrarily  limit  such  acce<  s 
Department  does  not  belie 
rule  needs  to  address  access 
section  1323  of  the  Alaska 
Interest  Lands  Conservatioh 
lANILCA)  requires  that 
granted  to  nonfederally 
located  within  the  Nation 
System.  Agency  rules  at  3i 
2.54,  subpart  E  implement 
and  already  apply  to  priv 
within  theHCNRA  which 
the  terms  and  conditions 
ingress  and  egress  that  m.T 
by  the  Forest  Service 
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establish  a  system  whereby  the  use  and 
development  of  private  land  in  the 
HCNRA  could  be  monitored  by  the 
Forest  Service  to  detect  violations. 
According  to  this  reviewer,  the  rule  is 
"grossly  deficient,  and  contrary  to  law 
in  this  respect." 

Response.  While  there  was  no 
provision  for  monitoring  in  the 
proposed  rule,  this  rule  is  not  somehow 
legally  insufficient  as  a  result. 
Monitoring  by  the  Forest  Service  can 
occur  in  a  number  of  ways  and  need  not 
be  expressly  provided  for  or  authorized 
in  this  rule.  For  instance,  monitoring 
can  occur  by  reviewing  the  actions  of 
the  local  government  regarding  private 
land  use  and  development  issues.  The 
Forest  Service  also  can  and  does 
monitor  private  land  use  and 
development  through  routine  aerial 
photographs  for  fire  prevention  and 
control,  forest  pest  management,  and 
landscape  planning  and  management 
and  on-the-ground  observations  from 
adjacent  National  Forest  land. 
Additionally,  where  the  Forest  Service 
receives  permission  from  the 
landowner,  monitoring  could  also  be 
accomplished  via  an  on-site 
investigation. 

In  the  proposed  rule,  monitoring  also 
would  be  accomplished  through  the 
compliance  determination  process 
which  is  optional  on  the  part  of  the 
landowner.  Although  the  Department 
believes  that  monitoring  was  never 
eliminated  from  the  Forest  Services 
responsibilities  by  the  proposed  rule  it 
also  believes  that  monitoring  is  so 
important  that  it  would  like  to  make 
clear  that  the  Forest  Service  may 
•monitor  the  uses  and  developments  on 
private  lands  at  any  time  it  believes  it 
has  good  reason  to  be  concerned  about 
the  protection  of  the  values  for  which 
the  HCNRA  was  established.  To 
emphasize  this  point,  the  final  rule  adds 
a  new  standard  in  §292.24,  paragraph 
|b)(2)  which  states  that  the  Forest 
Service  may  initiate  the  compliance 
process  on  its  own  without  having  first 
received  a  landowner  request.  This 
standard  clearly  shows  that  the  Forest 
Service  may  initiate  the  determination 
of  compliance  process,  where  the 
agency  has  reason  to  believe,  based  on 
monitoring  or  qther  information,  that 
the  landowner  may  be  violating  the 
standards  for  private  land  use  and 
development  established  by  this  rule. 

Specific  Comments  on  Proposed 
Subpart  E  of  36  CFR  Part  292 

The  following  is  a  discussion  of 
comments  that  were  received  pertaining 
to  specific  sections  of  the  proposed  rule 
and  the  changes,  if  any,  resulting  from 
the  comments.  No  comments  were 


reci3ived  on  §  292.20,  Purpose  and 
Scope,  or  on  §  292.25,  Information 
Requirements,  and  no  substantive 
modifications  have  been  made  to  the 
text  of  these  sections,  although  editing 
for  improved  readability  and  word 
choice  was  made.  Accordingly,  neither 
section  is  set  out  for  further  discussion. 

Section  292  21     Definitions 

This  section  listed  and  defined 
special  terms  used  in  this  subpart. 

Comment:  "Farm/forest/grazing 
lands."Two  reviewers  suggested  that 
the  definition  of  "farm/iorest/grazing 
lands"  be  modified  to  eliminate 
references  to  watershed  protection,  fish 
&  wildlife  habitat  maintenance  and 
recreational  activities  as  purposes  for 
which  farm/forest.'grazing  lands  may  be 
used.  These  reviewers  felt  that  these 
additional  non-farming  uses  could  pose 
burdensome  and  expensive 
requirements  on  the  management  of 
farming  or  grazing  operations. 

Response.  The  reviewers'  concern  that 
this  definition  v/ould  result  in  the 
imposition  of  additional  requirempnts 
on  their  operations  is  unfounded.  The 
subject  definition  is  set  out  in  the 
disjunctive.  In  other  words,  farm/forest/ 
grazing  lands  may  be  used  for  farm/ 
forest/grazing  purposes  or  for  watershed 
purposes,  or  for  fish  &  wildlife 
purposes,  or  for  recreational  purposes, 
or  for  a  combination  of  the  above.  The 
inclusion  of  these  terms  in  this 
definition  does  not  imply  that  new 
requirements  would  be  incorporated 
into  ongoing  farming  and  ranching 
operations  in  the  HCNRA.  Of  course, 
these  farming  and  ranching  operations 
are  still  subject  to  applicable  federal, 
state,  and  local  laws  and  ordinances. 
Therefore,  the  definition  is  adopted 
without  change  from  the  proposed  rule. 
However,  on  consideration  of  the 
comments  on  the  term  "farm/forest/ 
grazing  lands,"  the  Department  has 
determined  that  the  definition  of  "farm/ 
forest/grazing  uses"  should  be  modified 
so  that  it  more  closely  parallels  the 
definition  of  "farm/forest/grazing 
lands."  To  that  end,  a  new  second 
sentence  has  been  included  in  the 
"farm/forest/grazing  use"  definition 
which  recognizes  that  uses  related  to 
watershed  protection,  fish  and  wildlife 
habitat  maintenance,  and  recreational 
activities  may  also  be  undertaken  on 
these  lands.  Again,  because  these 
activities  may  be  undertaken  does  not 
signify  that  they  must  be  undertaken. 
The  definition  of  "farm/forest/grazing 
use"  also  has  been  rearranged  for  ease 
of  reading  and  comprehension. 

Comment:  "Land modification. "  One 
reviewer  noted  that  the  definition  ol 
"land  modification"  in  the  proposed 
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rule  included  road  construction  as  tin 
example  but  that  the  circumstances 
under  which  road  construction  would 
be  accommodated  in  conjunction  with 
access  needs  for  the  purpose  of 
maintaining  and  constructing  utility 
facilities  were  unclear. 

Response.  The  Department  agrees  that 
the  potential  applicability  of  the 
definition  of  "land  modification"  to 
utility  maintenance  activities  is  unclear. 
Indeed,  while  "land  modification"  was 
included  in  §292.21  of  the  proposed 
rule,  it  was  not  used  elsewhere; 
therefore,  it  has  been  deleted  from  the 
final  rule.  Absent  this  term,  the 
Department  construes  the  standard  at 
§  292.23(a)(4)  of  the  final  rule  as 
accommodating  reasonable  road  access 
to  utility  facilities  provided  that  such 
access  is  associated  with  the  routine  and 
necessary  maintenance  of  these 
facilities. 

In  addition,  further  review  of  the 
definition  section  disclosed  that  the 
terms,  "Comprehensive  management 
plan."  "seasonal  feedlots."  and 
"zoning",  were  not  used  in  the 
proposed  rule;  accordingly,  those  terms 
have  not  been  retained  in  the  final  rule. 
All  other  terms  and  their  definitions  are 
retained  without  change  in  the  final 
rule. 

Section  292.22    Land  Category 
Assignments 

The  proposed  rule  established  four 
categories  to  which  private  lands  in  the 
HCNRA  would  be  assigned  and  would 
require  that  maps  showing  private  lands 
and  the  categories  to  which  they  have 
been  assigned  be  on  file  and  available 
for  public  inspection  at  the  Ranger's 
office. 

Comment.  One  reviewer  complained 
that  the  map  identifying  the  private 
lands  in  the  HCNRA  and  the  land  use 
category  to  which  they  had  been 
assigned  was  not  available  for  review 
during  the  comment  period  on  the 
proposed  rule. 

Response.  The  Department  regrets 
that  the  map  was  unavailable,  since  this 
could  have  been  of  some  assistance  to 
the  parties  in  the  preparation  of  their 
comments  on  the  rule.  The  Department 
has  modified  this  section  in  the  final 
rule  to  require  the  map  (or  maps)  to  be 
prepared  and  available  for  review  not 
later  than  60  days  after  the  effective  date 
of  this  regulation  and  also  to  require  the 
Ranger  to  give  notice  of  the  availability 
of  the  maps  in  the  local  newspapers  of 
record.  If  any  parties  are  concerned 
about  a  specific  land  category 
assignment,  they  can  make  their 
concerns  known  to  the  Forest  Service  at 
that  time,  and  the  Forest  Servic»will 
(on.sider  these  concerns  prior  to  the 


adoption  of  a  final  map.  No  other 
changes  were  made  to  this  section. 

Section  292.23    Standards  of 
Compatible  Land  Use  and  Development 

The  proposed  rule  would  establish 
standards  of  private  land  use  and 
development  that  reflect  traditional  and 
valid  uses  of  private  lands  in  existence 
as  of  December  31. 1975  for  four 
categories  of  land  use.  These  categories 
were  farm/forest/grazing,  mining, 
residential,  and  commercial  land.  The 
standards  for  these  land  categories  were 
intended  to  guide  the  Ranger  in 
determining  whether  uses  of  a  private 
parcel  are  compatible  with  the  purposes 
for  which  the  HCNRA  was  established. 
Some  standards  applied  to  all  categories 
of  private  lands,  while  others  were 
specific  only  to  a- particular  land 
category.  Standards  were  prescribed  to 
allow  conformity  of  private  land  uses 
and  developments  with  the  laws  of 
various  jurisdictions.  Among  other 
things,  the  proposed  rule  set  standards 
for  the  screening  and  blending  of  new 
and  replacement  structures,  banned 
solid  waste  and  hazardous  substance 
disposal  sites,  required  utility  lines  to 
be  buried,  disallowed  new  or 
replacement  structures  in  wilderness, 
and  provided  for  the  protection  of 
historic  and  archaeological  sites. 

Comment:  Expense  of  underground 
utility  installation.  One  reviewer  noted 
that  the  standard  in  §  292.23(a)(4) 
regarding  the  placement  of  new  or 
replacement  of  existing  utility  lines 
underground  could  be  prohibitively 
expensive  and  environmentally 
damaging. 

Response.  While  this  standard  clearly 
establishes  a  preference  for 
underground  utility  installation 
wherever  feasible,  the  Department  is 
well  aware  of  the  rugged  and  varied 
terrain  in  the  HCNRA  and  the  difficulty, 
if  not  impossibility,  of  installing  utility 
lines  underground  in  certain  areas.  It  is 
for  that  reason  that  the  standard  in  the 
proposed  rule  regarding  underground 
utility  installation  included  the  caveat 
"where  ground  conditions  and 
topography  permit."  Therefore,  a  change 
in  the  final  rule  was  necessary.  It  is 
recognized  that,  by  necessity,  the 
evaluation  of  the  location  of  utility  lines 
must  be  made  on  a  case-by-case  basis. 

Comment:  Wilderness  structures.  One 
reviewer  opposed  the  standard  in 
§  292.23(a)(5)  which  provided  that  no 
new  structures  could  be  developed  on 
private  lands  within  the  boundaries  of 
the  Hells  Canyon  Wilderness  in  the 
HCNRA.  This  reviewer  stated  that  this 
standard  oversteps  the  professed  bounds 
of  the  law.  This  reviewer  further 
contended  that  such  a  restriction  should 


apply  only  if  the  structure  would  be 
visible  from  the  wilderness,  since 
otherwise  there  would  be  no  negative 
effect  on  anyone's  wilderness 
experience.  The  reviewer  also  stated 
that  nothing  in  the  Wilderness  Act 
permitted  wilderness  visitors  to  trespass 
on  private  lands. 

Response.  The  intent  of  the  rule  is, 
where  deemed  necessar>',  to  apply  the 
same  standards  for  private  land  uses 
and  developments  to  lands  within  the 
designated  wilderness  boundaries,  as 
would  be  applied  outside  of  wilderness. 
Under  the  proposed  rule,  those  lots 
within  wilderness  would  be  classified 
as  farm/forest/grazing  lands.  Most  of  the 
private  land  parcels  within  wilderness 
are  less  than  160  acres,  and  so.  even 
without  the  wilderness  lands  restriction, 
the  proposed  rule  would  not  consider 
the  development  of  any  new  residences 
appropriate. 

In  developing  the  proposed  rule,  the 
Department  determined  that  the 
protection  of  the  wilderness  resource  is 
paramount.  Congress  designates 
wilderness  to  protect  and  preser\'e  a 
variety  of  natural  resource  and  other 
values:  scenic  value  is  only  one  of  many 
attributes.  Uses  and  developments  on 
private  lands  have  the  potential  to 
impact  a  full  range  of  wilderness  values, 
including  scientific,  cultural,  historical, 
and  water  quality  values.  One  of  the 
most  important  aspects  of  the 
recreational  experience  within 
wilderness  is  the  opportunity  for 
solitude  and  to  experience  an  area 
where  man  is  only  a  temporary  visitor. 
A  standard  which  would  allow 
development  of  new  structures  so  long 
as  they  are  not  visible  from  the 
wilderness  simply  ignores  the  fact  that 
other,  non-visual  impacts  may  result 
from  the  construction  of  new  structures. 
Furthermore,  the  Forest  Service  is 
unaware  of  any  location  from  which  a 
new  structure  could  be  developed 
within  the  wilderness  and  also  not  be 
visible  because  of  the  area's  topography. 
As  noted  in  the  proposed  rule,  the 
repair  and  maintenance  of  existing 
structures  that  may  be  located  on 
private  land  within  a  wilderness  is  not 
affected  by  this  standard.  Therefore, 
after  considering  this  comment,  no 
change  was  made  in  the  final  rule 
regarding  the  construction  of  new  or 
replacement  structures  in  wilderness. 

Comment:  Lack  of  standards  for 
livestock  grazing,  timber  harvesting, 
pesticide  application,  water  quality,  and 
ground  disturbing  activities.  One 
reviewer  objected  to  the  lack  of 
standards  in  the  proposed  rule  for 
livestock  grazing,  timber  harve.sting. 
pesticide  use,  water  quality  protection. 
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Response.  This  concern  is 
addressed  by  the  proposed 
determining  what  approach 
take  to  the  regulation  of  pri 
the  Forest  Service  detenmin 
other  federal,  state,  and  Iocs 
ordinances  are  enforced, 
HCNRA  Act's  purposes  wou 
accomplished.  Accordingly, 
developing  the  proposed  ru 
agency  assessed  existing  ore  i 
laws  for  their  capability  to 
private  lands  the  values  for 
HCNRA  was  established.  In 
instances,  the  proposed  rule 
these  local  ordinances  as 

However,  the  proposed  ru 
very  clear  that  other  laws  w 
enforced;  if  not  by  the  prom 
government,  then,  if  necessc 
Forest  Service  through  acqu 
(condemnation)  action.  In  § 
paragraph  (a)(1),  the  final  ru 
the  language  of  the  proposec 
minor  editing,  to  make  clear 
uses  are  compatible  if  they 
applicable  local,  state,  and  f( 
This  provision  is  intended  t 
matters  as  those  referred  to 
reviewer.  Examples  of  the  t\ 
ordinances  and  laws  that  thi 
refers  to  include  the  followi 
Forest  Practices  Act,  Idaho 
Practices  Act;  Idaho  Water 
Standards  and  Wastewater 
Requirements;  Oregon  Watei 
Standards;  and  the  Idaho  Ag 
Pollution  Abatement  Plan.  T 
Department  is  not  aware  of  <i 
which  merits  standards  di 
those  currently  imposed  by 
The  proposed  rule  addressee 
concerns  raised  by  this  revi 
providing  for  compliance  w 
environmental  and  other  law 
ordinances.  Therefore,  no  m 
has  been  made  in  the  final  ri 
result  of  this  comment. 


Additional  Changes  Adopte(   in  the 
Final  Rule 


Rules  and  Regulations 


fullv 
le.  In 
it  should 
ands, 
that  if 
laws  and 
the 
dbe 
in 

the 
nances  and 
pf-otect  on 
hich  the 
nany 
expressed 

s. 
e  made  it 
Id  be 
'gating 
y.  by  the 
tion 
92.23 
e  retains 
rule,  with 
that  land 
form  to 
deral  laws, 
cover  such 
the 
of 
clause 
g:  Oregon 
Poorest 
ality 
Tlreatment 
Quality 
icultural 
le 

y  situation 
from 
<  ther  laws. 

the 
elLver  bv 
h 

s  and 
idification 
le  as  a 


sit 


cini 


ly  1 
tv  3es  I 


i>  ( 


.i[i\ 


ffe  rent 


In  the  process  of  reviewin 
comments  on  §  292.23,  the 
recognized  the  need  to  make 
changes. 

1.  Residences  on  less  than 
parcels  in  farm/forest/grazin  j 
drafted,  the  provision  at  § 
that  limits  residences  on 
grazing  lands  to  minimum 
acres  could  be  interpreted  to 
an  existing  house  en  a  lot 
than  160  acres  would  promp 
Secretary  to  exercise  the  acq 
authority.  This  is  not  the 
intent.  It  is  recognized  that 
these  smaller  parcels  have  e> 
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residential  developments  for  years  and 
there  is  no  reason  that  they  should  not 
continue  as  a  recognized  nonconforming 
use.  Consequently,  the  final  rule  is 
modified  to  make  clear  that 
nonconforming  lots  (i.e.,  less  than  160 
acres)  with  permanently  affixed 
residences  (i.e.,  constructed  on  a 
foundation  or  basement),  existing  on  the 
effective  date  of  the  final  rule,  are  in 
compliance  with  the  Act. 

2.  Sites  used  for  the  extraction  of 
common  mineral  materials.  The 
proposed  rule,  at  §  292.23  (a)(7),  would 
only  allowed  extraction  of  common 
materials  for  road  construction  and 
maintenance  and  would  limit  sites  to 
not  e.xceed  5  acres.  The  use  limitation 
ignored  other  forms  of  construction  that 
may  also  use  smaller  quantities  of 
materials,  such  as  in  the  repair  or 
construction  of  structures.  It  is 
impractical  to  require  a  landowner  to 
find  a  gravel  source  outside  of  the 
HCNR,\  boundaries,  when  a  source  may 
exist  already  within  a  mile  of  his  or  her 
property-  Upon  reconsideration,  the  5 
acre  size  limit  appears  to  be  excessive 
for  the  foreseen  uses  for  this  resource 
and  the  esthetic  concerns  for  the 
HCNRA.  Therefore,  the  final  rule  is 
modified  to  eliminate  the  references  to 
only  road  construction  and  maintenance 
and  to  decrease  the  size  limit  to  not 
exceed  2  acres.  As  written,  the  final  rule 
may  be  more  generally  applied  to  the 
extraction  of  common  mineral  materials 
for  construction  and  maintenance 
purposes  so  long  as  these  sites  have 
screening  and  are  less  than  2  acres  in 
size. 

Section  292.24    Determination  of 
Compliance  and  Noncompliance 

Under  the  proposed  rule,  this  section 
provided  an  optional  compliance 
determination  process  so  that  the 
landowner  could  obtain  assurance  from 
the  Ranger  that  existing  or  proposed 
uses  of  their  land  are  compatible  with 
the  Act  and  thus  would  not  be  acquired 
by  the  Secretary  without  their  consent. 
A  notice  of  noncompliance  would  mean 
that  a  proposed  or  actual  land  use  does 
not  comply  with  the  standards  in 
§292.23  and  thus,  could  potentially 
trigger  the  initiation  of  the  Secretary's 
land  acquisition  authority,  as  authorized 
by  the  Act.  This  section  also  proposed 
a  process  for  reviewing  a  compliance  or 
noncompliance  decision. 

Comment:  Noncompliance  results  in 
condemnation.  One  reviewer  thought 
that  the  system  to  determine  compliance 
or  noncompliance  was  flawed  because  a 
finding  of  noncompliance  resulted  in 
condemnation. 

Response.  Condemnation  is  one 
option  that  may  be  considered  in  the 


event  of  a  noncompliance 
determination.  However,  it  is  not  the 
only  option.  The  proposed  rule  clearly 
states  that  if  the  Forest  Service  makes  a 
noncompliance  determination,  it  will 
offer  suggestions  on  how  the  land  use  or 
development  could  be  modified  to  avoid 
this  result.  As  noted  previously, 
condemnation  is  not  the  tool  of  choii:e 
to  enforce  compliance  with  the 
standards  of  this  rule — it  is  the  last 
resort.  In  administering  the  HCNRA,  the 
Forest  Service  position  has  been,  and 
will  continue  to  be,  one  which  favors 
discussion,  negotiation,  and  cooperation 
with  landowners  to  reach  mutually 
satisfactory  objectives  wherever 
possible. 

Comment:  Written  petition.  Three 
reviewers  requested  that  the  procedure 
to  appeal  a  determination  of  compliance 
or  noncompliance  be  modified  to 
exclude  "other  interested  parties." 
These  reviewers  felt  that  the  petition 
process  provided  by  this  rule  should  be 
strictly  limited  to  the  Forest  Service  and 
the  affected  landowner  and  that  the 
involvement  of  outside  parties  would 
unnecessarily  complicate  and  prolong 
the  process.  Another  reviewer 
supported  the  petition  process  as  set  out 
in  the  proposed  rule. 

Response.  The  Department  agrees 
with  the  reviewers  that  requests  for 
reviews  of  compliance  and 
noncompliance  determinations 
involving  "other  interested  parties" 
could  be  unnecessarily  cumbersome  and 
time  consuming  and  that  the  review 
process  should  be  limited  to  those 
directly  affected,  i.e.  the  landowner 
whose  property  was  the  subject  of  the 
determination.  Accordingly,  in  the  final 
rule,  paragraph  (c)  of  §  292.24  has  been 
revised  to  limit  petitions  for  review  to 
affected  landowners. 

Comment:  Acquiescence  to  local 
zoning  ordinances  and  administration. 
One  reviewer  felt  that  the  compliance/ 
noncompliance  determination 
procedure  should  be  discarded  in  favor 
of  a  system  in  which  proposals  for  use 
and  development  of  private  land  in  the 
HCNRA  would  be  channeled  through 
the  existing  local  mechanisms  provided 
under  the  Wallowa  County  Land  Use 
Development  Ordinance  and  the 
Wallowa  County  Comprehensive  Land 
Use  Plan.  In  this  alternative,  the  HCNR.A 
Ranger's  role  would  be  limited  to  that  of 
an  interested  party  who  would  be  able 
to  testify  in  favor  of  or  in  opposition  to 
a  proposed  use  or  development. 
However,  if  the  Ranger  opposed  the 
proposal,  it  would  be  his  or  her  burden 
to  prove  that  the  proposal  is  contrary  to 
the  County  Ordinance  and  Plan. 
According  to  this  reviewer,  it  is  onI\ 
through  this  mechanism  that  the 
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standard  of  local  citizen  involvement 
required  by  state  and  local  law  would  be 
satisfied. 

Response.  This  alternative  is  not  one 
that  the  Department  can  implement  and 
remain  consistent  with  its 
responsibilities  under  the  HCNRA  Act. 
The  federal  interest  must  be  protected 
and  cannot  be  dependent  upon,  or 
subservient  to,  state  and  local  zoning 
decisions.  In  effect,  this  alternative 
would  relegate  the  Forest  Service  to  the 
status  of  an  interested  party  whose 
comments  would  be  considered  by  the 
County  in  the  context  of  a  pending 
development  or  use  proposal.  Forest 
Service  comments  would  not  be  binding 
on  the  commission,  nor  would  they 
necessarily  even  be  persuasive.  It  is 
difficult  to  comprehend  how  the  Forest 
Service  could  carry  out  its 
responsibilities  under  the  HCNRA  Act 
and  effectively  ensure  that  activities  on 
the  private  lands  not  impair  the  values 
for  which  Congress  established  the 
HCNRA  under  this  system. 

It  is  the  hope  of  the  Department  that 
the  procedures  currently  in  place  at  the 
state  and  local  level  will  suffice  to 
condition,  restrict,  or  preclude  many 
incompatible  uses  or  developments  in 
the  HCNRA.  The  standards  adopted  by 
the  final  rule  are  from  local  zoning 
ordinances  and  applicable  laws  that 
already  adequately  protect  the  HCNRA. 
The  County's  disposition  of  pending 
development  proposals  should,  in  most 
cases,  result  in  decisions  that  are 
compatible  with  the  purposes  of  the 
HCNRA  Act.  However,  in  the  event  uses 
or  developments  are  incompatible,  or  in 
the  event  that  the  County  Ordinances 
and  Plan  are  amended  in  such  a  way  as 
to  lessen  the  restrictions  on  private 
lands  which  would  thereby  increase  the 
potential  threat  to  the  HCNRA.  then  the 
Forest  Service  must  have  the  ability  to 
enforce  the  standards  needed  to  protect 
the  HCNIL^.  The  rule  as  proposed 
provides  this  protection.  Therefore,  no 
change  was  made  to  §  292.24  in 
response  to  this  comment. 

Finally,  the  heading  for  §  292.24  was 
edited  for  clarity  to  read: 
"Determination  of  compliance  and 
noncompliance. " 

Conclusion 


Having  carefully  considered  the 
comments  received  on  the  proposed 
rule,  and  explained  the  basis  for 
adopting  or  not  adopting  changes 
proposed  by  reviewers,  the  Department 
hereby  adopts  a  final  rule  to  ensure  that 
the  use  and  development  of  private 
lands  within  the  Hells  Canyon 
Recreation  Area  are  compatible  with  the 
purposes  for  which  Congress 


established  the  Area  and  its 
management  direction. 

The  standards  established  by  the  final 
rule  are  those  essential  to  protection  of 
the  Area.  The  approach  adopted  is  not 
one  of  direct  federal  regulation  of 
private  land  but  rather  one  of  relying,  to 
the  greatest  extent  possible,  on  local 
zoning  authority.  The  rule  gives  private 
landowners  notice  of  those  uses  that  are 
compatible  with  the  purposes  of  the 
HCNRA.  provides  a  mechanism 
whereby  the  landowner  and  the  agency 
may  determine  compliance  or 
noncompliance  with  the  standards  of 
the  rule  and  gives  constructive  notice  to 
private  landovraers  that  incompatible 
uses  of  private  land  may  trigger  the  use 
of  the  Secretary's  condemnation 
authority.  Nevertheless  this  rule  is 
predicated  on  the  premise  that  the  use 
of  the  Secretary's  condemnation 
authority  is  to  be  a  last  resort  and  that 
the  agency  shall  make  every  effort  to 
work  harmoniously  and  cooperatively 
with  private  landowners  to  ensure 
protection  of  the  HCNRA. 


Regulator}'  Impact 

This  final  rule  has  been  reviewed 
under  USDA  procedures  and  Executive 
Order  12866  on  Regulatory  Planning 
and  Review.  It  has  been  determined  that 
this  is  not  a  significant  rule.  This  rule 
will  not  have  an  annual  effect  of  $100 
million  or  more  on  the  economy  nor 
adversely  affect  productivity, 
competition,  jobs,  the  environment, 
public  health  or  safety,  nor  state  or  local 
governments.  This  rule  will  not  interfere 
with  an  action  taken  or  planned  by 
another  agency  nor  raise  new  legal  or 
policy  issues.  Finally,  this  action  will 
not  alter  the  budgetary  impact  of 
entitlements,  grants,  user  fees,  or  loan 
programs  or  the  rights  and  obligations  of 
recipients  of  such  programs. 
Accordingly,  this  final  rule  is  not 
subject  to  OMB  review  under  Executive 
Order  12866. 

Moreover,  this  final  rule  has  been 
considered  in  light  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.), 
and  it  has  been  determined  that  this 
action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  as  defined  by 
that  Act.  To  the  extent  that  the  rule 
imposes  additional  requirements  on  any 
small  entity,  these  requirements  are  the 
minimum  necessary  to  protect  the 
public  interest,  are  not  administratively 
burdensome  or  costly  to  meet,  and  are 
well  within  the  capability  of  small 
entities  to  perform. 

Takings  Implication 

Since  this  rule  is  premised  on  the 
formal  exercise  of  the  Secretary's 


eminent  domain  authority,  it  is  not  an 
"action"  as  that  term  is  defined  in 
Section  2(c)(1)  of  Executive  Order 
12630.  Nonetheless,  the  Office  of 
General  Counsel  has  reviewed  this  rule 
for  takings  implications  and  determined 
that  there  is  no  risk  of  a  taking  related 
to  this  rule  or  its  implementation. 

Executive  Order  12778,  Civil  Justice 
Reform  Act 

This  rule  has  been  reviewed  under 
Executive  Order  12778,  Civil  Justice 
Reform.  Accordingly.  (1)  all  state  and 
local  laws  and  regulations  that  are  in 
conflict  with  this  rule  or  which  impede 
its  full  implementation  are  preempted; 
(2)  no  retroactive  effect  will  be  given  to 
this  rule;  and  (3)  it  will  not  require 
administrative  proceedings  before 
parties  could  file  suit  in  court 
challenging  its  provisions. 

Environmental  Impact 

This  rulemaking  was  discussed  as  a 
proposed  rule  in  the  final 
Environmental  Impact  Statement  and 
Comprehensive  Management  Plan  for 
the  Hells  Canyon  National  Recreation 
Area,  pages  155-158.  The  analysis 
completed  for  the  Comprehensive 
Management  Plan  was  revalidated  in 
April  1990  with  the  signing  of  the 
Wallowa-Whitman  National  Forest  Land 
and  Resource  Management  (pages  1-2). 
Information  pertaining  to  the 
environmental  analysis  may  be  obtained 
by  writing  or  calling  the  persons  or 
offices  listed  under  ADDRESSES  and  FOR 
FURTHER  INFORMATION  CONTACT. 

Information  collection  requirements 

As  outlined  in  the  rule  at  §  292.24.  a 
landowner  may  request  an  optional 
compliance  determination  from  the 
Forest  Service.  As  such,  this  rule 
contains  information  requirements  as 
defined  in  5  CFR  Part  1320.  These 
information  requirements  are  assigned 
control  number  0596-0135  and  are 
approved  for  use  through  March  1997. 

List  of  Subjects  in  36  CFR  Part  292 

Recreation  and  recreation  uses,  and 
National  forest. 

Therefore,  for  the  reasons  set  forth  in 
the  preamble,  part  292  of  title  36  of  the 
Code  of  Federal  Regulations,  is 
amended  by  adding  a  new  subpart  E  to 
read  as  follows: 

PART  292— NATIONAL  RECREATION 
AREAS  [AMENDED] 

Subpart  E— Hells  Canyon  National 
Recreation  Area— Private  Lands 
Sec. 

292.20  Purpose  and  scope. 

292.21  Definitions.  . 

292.22  L.and  ( ategory  assignments. 
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§  292.20    Purpose  and  scop  a. 

(a)  Purpose.  The  Act  est  iblishing  the 
Hells  Canyon  National  R&Teation  Area 
(hereafter  referred  to  as  HCNRAJ  (16 
U.S.C.  460gg-4f>Ogg-13)  e  icourages  the 
retention  of  traditional  ami  valid  uses  of 
private  land  within  the  HONRA,  sucJi  as 
ranching,  grazing,  farming ,  timber 
harvesting,  and  the  occupy  ition  of  homes 
and  lands  associated  therewith,  as  they 
existed  at  the  time  the  HCsIRA  was 
established  on  December  ;  1,  1975.  To 
this  end.  ihe  Act  directs  tf  e  Secretarj'  of 
Agriculture  to  promulgate  regulatians 
establishing  standards  for  :he  u.se  and 
development  ai  pri\'at€  lai  id  within  the 
HCNRA  and  grants  the  Se<  retary  limited 
condemxtstion  authority  tc  address 
situations  where  the  standards  are  not 
met.  The  pjxpose  of  this  subpart  is  to 
establish  standards  that  would  guide  the 
Secretary's  considexati(Hi  (if  the  use  of 
the  limited  condemnation  authority 
granted  by  the  Art. 

(b)  Scope.  The  regulatioi  is  in  this 
subpart  establish  standard  ;  applicable 
to  all  private  f>roperty  witliinthe 
boundaries  of  the  HCNRA,  mcluding 
that  within  the  boundaries  of  the  Rapid, 
Snake,  and  Imnaha  Wild  aid  Scenic 
Rivers  and  the  Hells  Cany(  n 
Wilderness.  The  regulatioi  s  in  this 
subpart  do  not  operate  to  r  jstrict  the  use 
and  development  of  privat;  property; 
rather,  they  serve  to  inform  the 
landowner  of  those  uses  th  at  are 
compatible  with  purposes  'or  which  the 
HCNRA  was  established.  I  ses  not 
compatible  with  these  star  dards  could 
result  in  the  Secretary  acquiring  land  or 
interests  therein  without  a  landowner's 
i;onsent. 

The  regulations  in  this  .s  ibpart,  in  and 
of  themselves,  do  not  effec  a  taking  of 
private  property,  indudinj  valid, 
existing  water  rights,  nor  dp  the 
.standards  established  in  this  subpart 
limit  or  restrict  a  private  laridowner'^ 
property  use  that  is  com  pa  ible  with  the 
purposes  erf  the  Act.  The  R  ^sponsible 
Official  may  use  the  regula  [ions  Ln  this 
subpart  solely  to  determLn(  whether 
private  land  uses  or  develo  jments  are 
compatible  with  the  purpo  les  and 
direction  of  the  Act  and,  if  not,  to 
determine  whether  the  Sec  'etary  should 
consider  initiating  condemnation 


proceedings  to  acquire  landoruoenic 
easements. 

§282.21     Definitions. 

For  the  purposes  of  this  subpart,  the 
following  terms  are  defined: 

Act  refers  to  the  act  of  December  31, 
1975,  which  established  the  Hells 
Canyon  National  Recreation  Area  ^89 
Stat.  1117;  16U.S.C.  460gg-460gg-13). 

Archaeological  sites  are  those  sites 
containing  relics,  artifacts,  and  other 
evidence  of  past  human  cultures 
including  historic  properties  as  defined 
by  the  National  Historic  Preservation 
Act. 

Commercial  land  is  land  vvithia  the 
HCNRA  developed  for  commercial 
purposes  as  of  June  13, 1994  and  which 
is  assigned  to  the  commercial  land 
category  (§  292.22). 

Condemnation  is  the  acijuisition  of 
lands  or  interests  therein  bry  the 
Secretary  without  the  consent  of  the 
owner.  In  the  case  of  the  Act, 
condemnation  is  a  limited  authority  that 
may  be  exercised  by  the  Secretary  only 
in  the  event  that  a  standard  or  standards 
set  forth  herein  are  violated  for  all 
private  land  categories  exoe^  mining 
lands.  Where  mining  lands  are  involved, 
the  Secretary  may  exercise  his  or  her 
condemnation  authority 
notwithstanding  the  fact  that  the  mining 
land  owTier  has  complied  with  the 
relevant  standards  of  this  section. 

Conservation  easement  or  Scenic 
easement  AS  defined  in  Sectioo  9(d)  of 
the  Act  "means  the  right  to  controil  the 
use  of  land  in  -order  to  protect  aesthetic 
values  for  the  purposes  of -this  Act,  bat 
shall  not  be  acquired  without  the 
consent  of  the  owner  to  preclude  the 
continuation  of  any  farming  or  pastoral 
use  exercised  by  the  owner  as  of  the 
date  of  enactment  of  this  Act." 

Dude  ranching  is  a  business  oriented 
primarily  towards  furnishing  small 
groups  with  an  outdoor  recreational  and 
educational  experience  associated  with 
ranching  actinties  and  perpetuates  the 
purposes  for  which  the  HCNRA  was 
established.  Dude  ranching  is 
subservient  to  the  primarily  recognized 
ranching  operation. 

Existing  uses  are  those  uses  of  or 
developn>ents  to  private  land  as  of  the 
date  of  enactment  of  the  Act  on 
December  31,  1975. 

Farm/Forest/Grazing  lands  are  those 
lands  used  for  farm,  forest,  and  grazing 
purposes,  for  maintaining  watersheds  as 
fish  and  wildUfe  habitat,  or  for 
providing  outdoor  recreational 
activities.  All  such  lands  are  assigned  to 
the  Farm/Forest/Grazing  land  category 
in  §292.22. 

Farm/Forest/ Grazing  Use  is  any 
traditional  agricultural,  silvicultoiral,  or 


livestock  management  use  or 
combination  thereof  on  farm/forest/ 
grazing  lands  within  the  HCNRA.  This 
includes,  but  is  not  limited  to,  truck 
farming,  growing  and  harvesting  of 
timber,  grazing  of  livestock, 
horticultural  use.  animal  husbandry  u.se, 
horse,  cattle,  and  sheep  ranching,  aoni 
preparation  and  storage  of  the  prodiK.-ts 
raised  on  farm/forest/grazing  laivd-for 
on-site  use  or  for  disposal  l^  marketing 
or  otherwise.  Fann/forest/grazing  uses 
may  also  consist  of  uses  related  to  and 
in  fuTtberanoe  of  the  protection  of 
watersheds,  maintenance  offish  and 
wildlife  habrtat,  and  the  pursuit  of 
recreational  activities. 

Hazardous  substance  includes  any 
material  so  classified  under  the 
Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act  of  1900,  as  amended  142  VSX:.  9601 
et  seq.). 

Mining  lands  are  lands  primarily  used 
for  mining  purposes  as  of  fune  13.  1994 
and  which  are  assigned  to  the  mining 
land  category  in  §  292.22. 

Outdoor  recreational  activities  are 
activities  such  as  camping,  picnicking, 
rafting,  boating,  hiking,  rock  climbing, 
fishing,  huntii^.  horseback  riding,  and 
the  viewing  of  wildlife  or  scenery. 

Parcel  as  used  in  this  subpart  refers  to 
contiguous  tax  lots  under  one 
ownership.  For  the  purposes  of  this 
subpart,  rights-of-way  do  not  divide 
parcels  into  smaller  units. 

Partition  is  the  division  of  land  into 
lots,  and  which,  under  county  planning 
ordinances,  is  identified  by  a  map, 
drawing,  or  writing  which  contains  the 
de.scriptions.  locations,  specifications, 
and  dedications  for  roads,  utilities,  etc. 
and  which  has  been  properly  filed  with 
the  County  recorder. 

Private  land  is  land  not  in  fedcnil, 
state,  or  local  government  owner<hip. 

Proposed  uses  are  those  uses  of  or 
development  to  a  private  land  parcel 
within  the  HCNRA  initialed  after  June 
13,  1994. 

Ranger  is  the  HCNRA  Area  Ranger, 
Wallowa-Whitman  National  Forest,  with 
offices  located  in  Enterprise.  Oregon, 
Riggins,  Idaho.  andClarkston. 
Washington,  except  for  the  Rapid  Wild 
and  Scenic  River  where  the  term  refers 
to  the  Salmon  River  District  Ranger,  Nbz 
Perce  National  Forest,  located  in 
Whitebird,  Idaho. 

Recreational  facilities  are  facil  ities 
associated  with  or  required  for  outdoor 
recreational  activities  and  include,  but 
are  not  limited  to,  parks,  campgrounds, 
hunting  and  fishing  lodges,  and 
interpretive  displays. 

Residential  lantk  are  lands  within  the 
HCNRA  developed  Jor  residential 
purposes  as  of  June  1.1,  1'994  aiul  which 
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are  assigned  to  the  Residential  land 

category  in  §  292.22. 
Scenic  Easement.  See  Conserx'ation 

Easement. 
Screening  is  the  reduction  or 

elimination  of  the  visual  impact  of  any 

structure  or  land  modification  as  seen 

from  any  public  travel  route  within  the 

HCNRA. 
Solid  waste  is  discarded  solid 

materials  resulting  from  mining, 

industrial,  commercial,  agricultural. 

silvicultural,  and  community  activities. 

This  term  does  not  include  domestic 

sewage  or  pollutants  such  as  silt  or 

dissolved  materials  in  irrigation  return 

flows. 
Structure  is  any  permanent  building 

or  facility,  or  part  thereof  such  as  barns. 

outhouses,  residences  and  storage 

sheds.  This  includes  electric 
transmission  line  systems,  substations, 
commercial  radio  transmitters,  relays  or 
repeater  stations,  antennas,  and  other 
electronic  sites  and  associated 
.  structures. 

Traditional  uses  are  ranching,  grazing, 
farming,  timber  harvesting  and  the 
occupation  of  homes  and  land 
associated  therewith  within  the 
HCNRA,  or  other  activities  including 
outdoor  recreational  activities  and 
facilities,  which  existed  on  or  before 
December  31, 1975. 

Travel  route  is  a  route,  such  as  a 
county  or  National  Forest  svstem  road 
or  river  or  trail,  that  is  open  for  use  by 
members  of  the  general  public. 

§  292.22    Land  category  assignments. 

(a)  Land  categories.  (1)  All  privately 
owned  lands  within  the  HCNRA  are  to 
be  assigned  to  one  of  the  following  four 
land  categories: 

(i)  Farm/forest/grazing  land. 

(ii)  Mining  land. 

(iii)  Residential  land. 

(iv)  Commercial  land. 

(21  Not  later  than  August  12,  1994,  a 
map  or  maps  displaying  the  privately 
owned  lands  within  the  HCNRA  and  the 
land  categories  to  which  they  have  been 
assigned  must  be  on  file  and  available 
for  public  inspection  at  the  Ranger's 
office.  The  Ranger  shall  give  notice  of 
the  availability  of  this  map  or  maps  in 
the  local  newspapers  of  record. 

(b)  Changes  in  land  category^ 
assignment.  Lands  assigned  to  the 
Commercial,  Residential,  or  Mining 
category  may  be  reclassified  as  farm/ 
forest/grazing  land  so  long  as  the 
intended  use  or  development  is 
consistent  with  the  standards  in 
§  292.23  and  the  Ranger  has  given 
public  notice  of  the  proposed  change  in 
the  local  newspaper  of  record  and  has 
notified  adjacent  landowners  and  the 
affected  county  government  at  least  30 


days  prior  to  any  decision  on  the 
proposed  change. 

§  292.23    Standards  of  compatible  land  use 
and  development 

Private  land  use  that  conforms  to  the 
standards  of  this  section  is  deemed  to  be 
compatible  with  the  purpose  for  which 
the  HCNRA  was  established. 

(a)  Standards  applicable  to  all  private 
lands.  As  of  June  13, 1994.  the  use  and 
development  of  private  lands  in  all  land 
categories  within  the  HCNRA  is  deemed 
compatible  with  the  purposes  for  which 
the  HCNRA  was  established,  if  the  u.se 
and  development  of  such  lands  meets 
the  following  standards: 

(1)  Use  and  development  conforms  to 
applicable  local,  state,  and  federal 
environmental,  natural  resource, 
cultural  resource,  and  land  use 
development  law. 

(2)  All  new  or  replacement  structures 
are  screened  and/or  constructed  of 
materials  that  blend  with  the  natural 
environment,  except  where  structures 
typify  the  architectural  style  and 
materials  of  a  significant  historic  era 
such  as  pre-VVorld  War  II.  Screening  is 
not  required,  however,  for  new  or 
replacement  structures  that  are 
associated  with  an  existing  unscreened 
structure  or  structures  that  were  not 
screened  at  the  time  this  rule  became 
effective. 

(3)  No  public  or  commercial  solid 
waste  disposal  sites  or  hazardous 
substance  disposal  sites  are^ocated  on 
private  lands  within  the  HCNRA. 

(4)  All  new  or  replacement  utility 
lines  are  placed  underground  where 
ground  conditions  and  topography 
permit.  This  standard  does  not  prevent 
or  impair  routine  maintenance  of  utility 
lines  or  related  structures  in  existence 
prior  to  June  13,  1994. 

(5)  No  new  or  replacement  structures 
are  developed  within  the  boundaries  of 
the  Hells  Canyon  Wilderness,  provided 
that  existing  structures  may  be  repaired 
and/or  maintained. 

(6)  Significant  historic,  archaeologic, 
or  paleontologic  sites  are  protected. 

(7)  Sites  used  for  the  extraction  of 
common  mineral  materials,  such  as 
gravel,  for  construction  and 
maintenance  purposes  on  all  except 
designated  mining  lands,  are  screened 
where  possible,  and  are  not  in  excess  of 
2  acres  in  size. 

(8)  New  recreational  facilities  enhance 
and  are  compatible  with  the  purpose  of 
the  Act. 

(b)  Farm /forest/grazing  lands 
standards.  The  following  additional 
standards  are  applicable  to  farm/forest/ 
grazing  lands: 

(1)  E,xcept  as  otherwi.se  provided  in 
this  paragraph,  the  minimum  lot  size  for 


residential  development  is  160  acres. 
Only  residences  associated  with  farm/ 
forest/grazing  uses  may  be  developed. 
Partitions  of  less  than  160  acres  may  be 
made  to  provide  for  the  continuation  of 
existing  commercial  agriculture,  but 
such  partitions  may  not  be  developed 
for  residential  use.  Lots  of  less  than  160 
acres  existing  on  June  13, 1994,  with 
residences  permanently  affixed  to  a 
foundation  or  basement,  are  considered 
to  be  in  compliance. 

(2)  Structures  are  limited  to  those 
necessary  to  conduct  farm/forest/grazing 
use. 

(3)  Dude  ranching  is  permitted 
provided  it  is  compatible  with  the 
purpose  and  direction  of  the  Act  iiid  is 
part  of  a  recognized  ranching  operation. 

(4)  New  or  replacement  structures  for 
farm/forest/grazing  use  are  not  closer 
than  25  feet  from  a  property  line  or  55 
feet  from  the  center  line  of  a  travel 
route. 

(c)  Mining  Lands.  (1)  The  following 
standards  are  applicable  to  mining 
lands: 

(i)  The  owner  of  mining  lands  must 
consult  with  the  Ranger  concerning 
proposed  mineral  development 
activities  prior  to  submitt'ing  a  plan  of 
operations  to  the  relevant  state  or 
federal  agencies. 

(iil  Operations  comply  with  Federal 
and  State  mining,  air  quality,  water 
quality,  hazardous  waste,  w'ater  disposal 
and  reclamation  .standards. 

(iii)  The  type  and  number  of 
structures,  including  but  not  limited  to 
residences  associated  with  the  mining 
activity,  are  limited  to  the  minimiim 
necessary  for  the  use  and  development 
of  the  mining  lands. 

(ivj  No  new  structures  are  located 
closer  than  25  feet  from  a  property  line 
or  55  feet  from  the  center  line  of  a  travel 
route. 

(v)  Mining  lands  are  not  partitioned. 

(2)  Notwithstanding  compliance  uith 
the  standards  of  paragraph  (cl(l)  of  this 
section,  the  Secretary  may  acquire 
mineral  interests  in  the  HCNRA  without 
the  consent  of  the  owner,  if  the 
Secretary  deems  this  necessary  to  meet 
the  purposes  for  which  the  HCNRA  was 
established. 

§  292.24    Determination  of  compliance  and 
noncompiiance. 

(a)  Compliance.  Landowners  may 
request  a  determination  by  the  Forest 
Service  as  to  whether  an  existing  or  a 
proposed  use  or  development  complies 
with  the  relevant  standards  set  out  in 
this  subpart. 

(11  Requests  for  a  determination  of 
compliance  mu.st  be  made  in  writing  t ) 
the  Ranger  and  include  the  ic.'ioivirg 
in.f^ormaiion: 
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(i)  The  current  land 
the  land  is  assigned  (§  29i 

(ii)  The  use  of  developn  lent 
or  that  is  proposed  for  the 

(iii)  A  statement  as  to 
change  in  the  land  categoi  y 
will  be  necessary  to  accon 
proposed  use  or  developn  ent 

(iv)  The  timeframe  for 
the  nroposed  use  or  develjjpm 

(vj  A  statement  as  to  h 
proposed  use  or  developn^ent 
the  relevant  standards  of 
subpart. 

(2)  The  Ranger  shall  rev 
request  and  notify  the  Ian 
writinq  v-ithin  45  days  w 
existip.i  or  f>roposed  use 
develc'pn.t^nt  is  in  compl 
§292.23  of  this  subpart, 
extend  the  time  for  makin; 
compliance  determination 
additional  '^formation  is 

(b)  iVo/7.    •nphancff.  (1) 
that  the  Forest  Service  det 
an  existing  or  pn>posed  u 
development  is  not  in  cor. 
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the  standards  of  §292.23  of  this  subpart, 
the  Ranger  shall  give  the  landowner 
written  notice  of  the  manner  and  nature 
of  noncompliance.  To  tire  extent 
practicable,  the  notice  will  include 
.suggestions  for  achieving  compliance. 
The  notice  also  must  include  a 
statement  that  the  violation  of  a 
standard  or  standards  aryd  the  failure  to 
cure  such  violation  may  resuh  in  the 
initiation  of  condemnation  proceedings 
by  the  Secretary. 

(2)  The  Forest  Service  may  initiate  a 
noncompliance  determination  on  its 
own  without  having  first  received  a 
landowner  request. 

(c)  Written  petition.  The  i.n.ndoxvner 
may  file  a  written  petition  with  the 
Forest  Supervisor  for  a  review  of  a 
decision  of  compliance  or 
noncompliance.  The  Forest  Supervisor 
shall  rendej-  a  decision  within  30  days 
of  the  receipt  of  the  petition.  A  decision 
b\  the  Forest  Supervisor  constitutes  the 
finc'l  administra'.ive  determination  by 
the  De[)r!rttiienl  of  Agriculture.  Petitions 


of  decisions  on  lands  within  the  Rapid 
River  Wild  and  Scenic  River  Corridor 
should  be  addressed  to  the  Forest 
Supervisor.  Nez  Perce  National  Forest, 
Route  2,  P.O.  Box  475.  Grangeville, 
Idaho  83450.  All  other  petitions  should 
be  addressed  to  the  Forest  Supervisor. 
Wallowa- Whitman  National  Forest,  P.O. 
Box  907,  Baker  City,  Oregon  97814. 

§  292.25    Information  requirements. 

The  information  required  by  §  292.24 
of  this  subpart  in  order  for  a  landowner 
to  obtain  a  determination  of  compliance 
constitutes  an  information  requirement 
as  defined  in  the  Paperwork  Reduction 
Act  (44  U.S.C.  3507)  and  has  been 
approved  for  use  by  the  Office  of 
Management  and  Budget  and  assigned 
control  number  0596-0135. 

Dated:  Junn  6.  1994. 

lames  R.  Lyons. 

Assistarjt  Secretiin;  Xatural  Resources  unci 
Environment. 
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265 28504 

270 28504.28680 

271 28504 

28i3 30448 

281 30448 

372 : 29252 

721 29255.29258 

42  CFR 

412 30389 

Proposed  Rules: 

413 2S578 

43  CFR 

1720 29205 

2070 29205 

2510 29205 

4700 28275 

8350 29205 

Public  Land  Orders: 
1800  (Revoked  in  pan 

by  PLO7062) :.2879^ 

7048 2966' 

7056 29205 

7057 28785 

7058 28789 

7059.... 28789 

7050 28790 

7061 29545 

7062 ; 28791 

7063 29544 

Proposed  Rules: 

3160 29407 

44  CFR 

65 28484.28485 

Proposed  Rules 

67 28505 

45  CFR 

46 2S276 

46  CFR 

12 28791 

16 28791 

Proposed  Rules: 

40 29259 

154 29259 

47  CFR 

73 29272,29273 

90 30304 

Proposed  Rules: 

73 29408.  3o::.i 
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48  CFR 

533 29480 

1801 29960 

1802 29960 

1804 29960 

1805 29960 

1807 29960,29962 

1809 29960 

1810 29962 

1815 29960 

1822 29960 

1823 29960 

1825 29960 

■  1839 29960 

1843 29963 

1852 29960.29963 

Proposed  Rules: 

7 .29696 

10... 29696 

37 : 29696 


245 : 28327 

252 28327 

1501 2S487 

1602 28487 

1609 28487 

1615 28487 

1632 28487 

1642 28487 

1646 28487 

1552 .28487 

49  CFR 

171 28487 

172 28487 

173 28487 

174 28487 

178 2S487 

179 28487 

195 29379 

Proposed  Rules: 

1002 ....29586 


50  CFR 

17 30254 

100 28922,29032 

216 30305 

217 29545 

226 28793 

227 29545 

301 29207.30307 

625 28809,29207 

663 29736 

671 28276 

672 28811,  29208,  29548 

675 28811,  29208,  29737, 

29964, 30307 

676 28281 

685 28499 

Proposed  Rules: 

15 28326 

17 28328,  28329.  28508. 

29778 


20 29700 

630 29779 

641 30389 

642 28330 

571 28827 

672 28827 

675 28627 

676 _ 28827 

Ch.  II 28638 


LIST  OF  PUBLIC  LAWS 


Note:  Ho  public  bills  which 
have  become  law  were 
received  by  the  Office  of  the 
Federal  Reg.ster  for  inclusion 
in  todays  List  of  Public 
Laws. 

Last  List  |une  6.  ]<494 


1\ 


Fedp'-ql  Register 


CFR  CHECKLIST 


ca 

iiiab  c 


P\ 

(ch  ;c 


This  checklist,  preoared  by  the 

published  weekly,  it  is  arrar.ge< 

numbers,  prices,  and  revision 

An  asterisk  (")  precedes  each 

week  arxJ  which  is  now  a^ai 

Oflice. 

A  checklist  of  current  CFR  volulr.es 

also  appears  m  the  latest  issue  ol 

Affected),  which  is  revised  mor  hly 

The  annual  rate  for  subscnptior 

domestic.  S207.25  additional  fo 

Mail  orders  to  the  Supennteri 

P.O.  Box  371954.  Pittsburgh 

accompanied  by  remittance 

Account.  VISA,  or  Master  Card 

to  fheGPO  Order  Desk.  Mond^ 

from  8:00  a.m.  to  4:00  p.m.  eas 

to  1202)  512-2233 

Title  Stock  Number 

1,  2  (2  Peseived) (369-0^-00001-2) 

3  (1993  Compilotion 
ond  Ports  too  and 
101)  (869-O2C-O0002-1) 

4  (849-02^-00003-9) 

5  Parts: 

1-699  

•70O-tI99 

1200-End.  6  (6 
Peseived) (869-02f-€OOafr3) 

7  Parts: 

0-26  

27-45  

i6-b]  

52  

53-209  

210-299  

300-399  

400-699   (869-02 

70(>-«99 

•900-999  

•10OO-I059  

1060-1)19  

1)20-1)99  (869-02: 

1200-1499  ..■", (869-01 

1500-1899  (869-01 

•1900-1939 (869-02 

1940-1949  

1950-1999  

2000-End (869-02 


Office  of  the  Federal  Register,  is 
in  the  order  of  CFR  titles,  stock 
tes. 


(869-02  1-0001 
(869-02  '-000 
(869-02  '-000 


(869-02:  !-000 
(869-02:  '-000 
(869-02: 1-000 
(869-02:  -000 


•8 

9  Parts: 

1-199  

200-End  . 

10  Parts: 

0-50  

51-199  .. 
200-399  .. 
400-499  . 
500-£nd  . 


11  (869-02^0034-9) 

12  Parts: 

1-199  

200-219 (869-0 

220-299  (869-OV 

300-499  

500-599  

600-End  


(869-022 -O004O-3) 

13  (869-02; -00041-1) 


/  Vol.  .59,  No.  112  /  Monday,  ]t.ne  13,  1994  /  Reader  Aids 


Title 


Slock  Number 


try  that  has  been  issued  s-nce  last 
for  sa^e  at  the  Government  Pnnt'ng 


comprising  a  complete  CFR  set. 
the  LSA  (List  of  CFR  Sections 


to  all  revised  volumes  is  S829.00 
foreign  mailing. 

of  Documents,  Attn:  New  Orders. 

15250-7954.  All  orders  must  be 

k,  money  order,  GPO  Deposit 
Charge  orders  may  be  telephoned 

through  Friday,  at  (202)  783-3238 
erntime.  c  FAX  your  charge  orders 


Price       Revision  Date 


(869-02  !-000C4-7) 
(869-02  !-00005-5) 


(£i,9-02 1-00007-1) 
(669-02  l-OOOOMI) 
(869-02  !-O00C9-8) 
(869-02J-00010-1) 
)-0) 
12-8) 
13-6) 
!-00014-4) 
15-2) 
!6-l) 
17-9) 
18-7) 
-00019-5  . 
'  ^30020-3) 
"-0C021-6) 
'-00022-5)  . 
(869-021-00023-3)  . 
(869-02^-00024-1)  . 
-0002S-0)  . 


J5  00 

33  00 
5  50 

22  00 
1900 

23  00 

2100 
14.00 
20  00 
30  00 
2300 
32.00 
1600 
18.00 
22.00 

34  00 
23.00 
15.00 
1200 
27  00' 
17.00 
15.00 
30  00 
3500 
1400 


Jen   )  1 994 

'Jon.  1  1994 

Jen.  1  1994 

Jon.  1  1994 

Jon   1  1994 

Jan.  1  1994 


Jon  1. 
Jen.  1. 
Jon  1. 
Jan.  1. 
Jon.  1. 
Jon  ). 
Jon  ). 
Jen.  ). 
Jon.  ). 
Jon.  1. 
Jon.  1, 
Jon.  ). 
Jon.  1. 
Jon.  1, 
Jon.  1, 
Jon.  ). 
Jon.  ). 
Jon.  1. 
Jon.  ). 


1994 
1994 
1993 
1994 
1994 
1994 
1994 
1994 
1994 
1994 
1994 
1994 
1994 
1993 
1993 
1994 
1994 
1994 
1994 


(869-02; -00026-8) 2200   Jon.  1.  1994 


(869-02;  -00027-6) 
(869-02;  -00028-4) 


.  (869-02;  -00029-2) 
.  (869-02;  -00030-6) 
.(869-02; -00031-4) 
.  (869-02;  -00032-2) 
.  (869-02;  -00033-1) 


(869-02: -00035-7) 
>; -00036-4) 
'51-00037-2) 
(869-02*00038-1) 
(869-022-00039-0) 


29.00  Jon.  1.  1994 

2300  Jon.  1.  1994 

29  00  Jon.  1,  1994 

22  00  Jon.  1.  1994 

15  00  -Jon.  1.  1993 

21.00  Jon.  1.  1994 

37.00  Jon.  1,  1994 

14.00  Jon.  1.  1994 

12.00  Jon.  1.  1994 

15.00  Jon.  1.  1993 

26.00  Jon.  1.  1993 

22.00  Jon.  1.  1994 

2O00  Jon.  1,  1994 

32.00  Jon.  1.  1994 

3O00  Jon.  1.  1994 


14  Parts: 

1-59  (869-0 :9-O0C42-9) 

60-)39 (869-022-00043-8) 

140-199 (869-022-00044-6) 

200-1 199 (869-022-00045-4) 

)200-Er>d (869-022-00046-2) 

15  Parts: 

0-299  (869-022-00057-)) 

300-799 (869-022-OOC43-4) 

80O-End  (869-022-00C49-7) 


Price 

29.00 
26.00 
13.00 
23.00 
)6.00 

15.00 
2600 
23.00 


16  Parts: 

0-149  (869-022-00050-1) 6.50 

150-999 (869-022-00051-9) 1800 

1000-End (869-022-00062-7) 25  00 

17  Parts: 

)-)99  (669-019-00054-2)  .. 

200-239 : (869-019-00055-1)  .. 

240-End  (869-019-00056-9)  .. 


18  Parts: 

1-149  (869-019-00057-7)  .. 

150-279 (869-0 19-0005S-5)  ... 

280-399 (869-019-00059-3)  1500 


IS  00 
23.00 
30  00 

16.00 
19.00 


400-End  (369-O19-O006O-7) 


lOOO 


19  Parts: 

1-199  (869-0 19-0006 1-5)  35.00 

•200-Erd  (869-022-00062-4) 1200 

20  Parts: 

1-399  (869-019-00063-1)  .. 

400-499 (869-019-00064-0)  .. 

500-Erd  (869-019-00065-8)  .. 


19.00 
31.00 
3000 

21  Parts: 

1-99  (869-0 19-000>6-6) 15  00 

•00-169 (869-019-00067-4) 2!  CO 

170-199 (869-019-00068-2)  2000 

200-299 (869-O19-O0069-1) 6.00 

300-499 (869-0 19-0007O-4) 34.00 

500-599 (869-019-00071-2) 21  00 

600-799 (869-019-00072-1) 8.00 

800-1299  (869-019-00073-9)  2200 

1300-End (869-019-00074-7)  12.00 

22  Parts: 

1-299  (869-019-00075-5)  .. 

300-End  (369-019-00076-3)  .. 


30.00 
22.00 

23  (869-019-00077-1) 21.00 

24  Parts: 

0-199  (669-019-00078-0) 38.00 

200-499 (869-019^)0079-6) 36.00 

500-699 (869-019-00080-1)  17.00 

700-1699  (869-019-00081-0)  39.00 

1700-End (869-019-00082-8) 15.00 

25  (869-019-00083-6) 3100 

26  Parts: 

§§  1.0-1-1  60  (869-019-00064-4) 21.00 

§§1.61-1.169 (869-019-00085-2) 37.00 

§§  1.170-1  300 (869-019-00086-1) 23.00 

§§1.301-1.400 (369-019-00087-9) 21.00 

§§  1.401-1.440 (869-019-00068-7) 31.00 

§§1.441-1500  (869-019-00089-5)  23.00 

§§1.501-1.640 (869-019-00090-9) 20.00 

§§  1.641-1.850 (869-019-00091-7)  24.00 

§§  1.851-1.907 (869-019-00092-5) 27.00 

§§  1.908-1.1000  (869-019-00093-3) 26.00 

§§1.1001-1.1400  (869-019-00094-1) 22.00 

§§1.1401-End  (869-019-00095-0) 31.00 

2-29  , (869-019-00096-8) 23.00 

30-39  (869-019-00097-6) 18.00 

40-49  (869-019-00098-4) 13.00 

50-299  (869-019-00099-2) 13.00 

300-499          (869-01 7-00  lOO-O) 23.00 

500-599            (869-022-00101-9) 6.00 


Revision  Date 

Jon. 

1993 

Jer^.. 

1994 

Jen. 

1994 

Jen. 

1994 

Jen. 

'994 

Jen.  1 

1994 

Jon.  1 

1994 

Jen.  1 

>994 

Jon  1 

1994 

Jon.  1 

1994 

Jon.  1 

1994 

Apr   1 

1993 

June  1 

1993 

June  1 

1593 

Apr   1 

1993 

Apr    1 

1993 

Apr    1 

1993 

Api    1 

1993 

Api    1 

1993 

Apr    1 

1994 

Apr    ) 

1993 

Apr   ) 

1993 

Apr    1 

(993 

Apr    1 

1993 

Apr    1 

1993 

Apr   1 

1993 

Apr   1 

1993 

Api    1 

1993 

Apr   1 

1993 

Apr   1 

1993 

Apr   1 

1993 

Api    1 

1993 

AD'    1 

1993 

Apr   1 

1993 

Apr    1 

1993 

Apr.  1 

1993 

Apr.  1 

1993 

Apr.  1 

1993 

Apr.  1 

1993 

Apr   ) 

1993 

Apr    1 

1993 

Apr.  ) 

1993 

Apr    1 

1993 

Apr.  1 

1993 

Apr.  1 

1993 

Apr.  1 

1993 

Apr.  1, 

1993 

Apr.  1. 

1993 

Apr.  1. 

1993 

Apr.  1. 

1993 

Apr.  1, 

1993 

Apr   1 

1993 

Apr.  ) 

1993 

Apr   1 

1993 

Apr.  ), 

1993 

Apr,  1. 

1993 

Apr.  ). 

1993 

Apr.  ). 

h?'.: 

■'Apr    ) 

YYt'J 
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Title                                     Stock  Number  Price 

600-End (869-019-00102-6) 8.00 

27  Parts: 

1-'99  (869-019-00103-4) 37.00 

200-End  (869-019-00104-2) 11.00 

28  Parts: 

1-42  (869-0 1 9-00 105-1) 27.00 

'J3-end  (869-019-00106-9)  21.00 

29  Parts: 

0-99  (869-019-00107-7) 21.00 

'00-499 (869-019-00108-5) 9  50 

500-899 (869-019-00109-3)  36  00 

900-1899  (869-019-00110-7)  ...  .  17  00 

1900-1910  (§§1901.1  fo 

1910  999)  (869-019-001 1 1-5) 31  00 

1910  (§§1910.1000  to 

end)  (869-019-001 12-3) 21  00 

191 1-1925  (869-019-001 13-1) 22  00 

1926 (869-019-001 14-0) 33  00 

1927-End (869-019-001 15-8) 36,00 

30  Parts: 

1-199  (869-019-00116-6) 27  00 

20O-699 (669-019-00117-4) 2000 

700-End  (869-019-00118-2) 27  00 

31  Parts: 

0-199 (869-019-00119-1)  18  00 

200-End  (869-019-00120-4) 29.00 

32  Parts: 

1-39  Vol.  I 15  00 

1-39.  Vol.  II ,9  00 

1-39.  Vol.  Ill ,8  00 

1-190  (869-019-00121-2) 30.00 

191-399 (869-019-00122-1)  36.00 

^00-629 (869-019-00123-9)  26.00 

14.00 
21.00 
22  00 


20.00 
25.00 
24.00 

27.00 
20.00 
37.00 

12.00 


630-699  (869-019-00124-7) 

700-799 (869-019-00125-5) 

800-End  (869-019-00126-3) 

33  Parts: 

1-124  (869-019-00127-1) 

'25-199  (869-019-00128-0) 

200-End (869-019-00129-8) 

34  Parts: 

1-299  (869-019-00130-1) 

30O-399 (869■^3 19-00 13 1-0) 

400-End  (869-019-00132-8) 

35  (869-019-00133-6) 

36  Parts: 

1-199  (869-019-00134-4) 16.00 

200-End  (869-019-00135-2) 35.00 

37  (869-019-00136-1) 20.00 

38  Parts: 

0-17  (869-019-00137-9) 31  00 

'S-End  (869-019-00138-7) 30.00 

39  (869-019-00139-5) 17.00 

40  Parts: 

1-51  (869-0 19-00 140-9) 39  00 

52  (869-019-00141-7) 37  00 

53-59  (869-019-00142-5) 11.00 

60  (869-019-00143-3)  35.00 

61-80  (869-019-00144-1) 29.00 

81-85  (869-019-00145-0) 21  00 

86-99  (869-019-00146-8) 39.00 

100-149 (869-019-00147-6) 36  00 

150-189 (869-019-00148-4) 24.00 

'90-259 (869-019-00149-2) 17.00 

260-299 (869-019-00150-6) 39  00 

300-399 (869-019-00151-4) 16.00 

400-424 (869-019-00152-2) 27  00 

425-699 (869-019-00153-1) 28.00 

70O-789 (869-019-00154-9) 26  00 


Revision  Date 

Apr  1.  1993 


Apr.  1,  1993 
^Apr.  1    1991 


July  I. 
July  1. 


1993 
1993 


J'jiy  1.  1993 

July  1.  1993 

July  1.  1993 

July  1.  1993 

July  1.  1993 


July  1. 

July  1 

July  1. 

July  I. 


1993 
1993 
1993 
1993 


July  1.  1993 
July  1.  1993 
July  1.  1993 


July  1. 
July  1, 

2  July  1, 
2  July  1. 
2  July  1. 

July  1. 

July  1, 

July  1. 
*July  1, 

July  I. 


1993 
1993 

1984 
1984 
1984 
1993 
1993 
1993 
1991 
1993 


July  1.  1993 

July  1.  1993 
July  1.  1993 
JuV  1.  1993 

July  1.  1993 
July  1.  1993 
July  1.  1993 

July  1.  1993 

July  1  1993 
July  1.  1993 

July  1.  1993 


July  1 
July  1 

July  1.  1993 


1993 
1993 


1993 
1993 


July  1 
July  1 
July  1.  1993 
July  1,  1993 


July  1 
July  1 
July  1 
July  1 
July  1 
July  1 
July  1 
July  1 
July  1 
July  1 
July  1. 


1993 
1993 
1993 
1993 
1993 
1993 
1993 
1993 
1993 
1993 
1993 


Price 

26.00 


Title  Stock  Number 

790-End  (669-019-00155-7)  ... 

41  Chapters: 

1.  1-1  to  1-10  1300 

1.  1-1 1  to  Appendix  2  (2  Reserved) 13.00 

14.00 


y-6 

7 

8  

9  

1&-17  . 
18.  Vol. 
18  Vol. 
18.  Vol. 
19-100 
1-100  . 


6.00 
4.50 
300 
9.50 


Ports  1-5 13  00 

Ports  6-19 13  00 

Ports  20-52  [..  ,3.00 

13.00 

(869-019-00156-5) 10  00 

'0'  (369-019-00157-3) 30  00 

'02-200 (869-019-00158-1) 1 1  00 

201-End  (869-01 9-00 159-0) 1200 

42  Parts: 

'-399 (869-0 19-00 160-3) 24  00 

400-429 (869-019-00161-1) 25  00 

430-End (869-0 19-00 162-0) 3600 

43  Parts: 

'-999  (869-0:9-00163-8)  23.00 

1000-3999  (869-019-00164-6)  32  00 

4000-End (869-019-00165-4) 14.00 

44  (869-019-00166-2)  ... 

45  Parts: 

'-'99 (869-019-00167-1) 22  00 

200-499  (869-019-00168-9)  15  00 

500-1 199  (669-0 19-00 169-7) 30  00 

'200-End (869-019-00170-1) 22  00 

46  Parts: 

1-40  (869-019-001 71-9)  1600 

41-69  (869-019-00172-7)  1600 

70-69  (869-019-00173-5) 8  50 

90-139 (869-019-00174-3) 15  00 

'40-155 (369-019-00175-1) 12  00 

'56-165 (869-019-00176-0) 17  00 

'66-199 (869-019-00177-6)  17  00 

2C0-499  (869-019-001 78-6)  20  00 

500-End  (869-019-00179-4) 15  00 

47  Parts: 

0-'9  (869-0 19-00 180-8) 24  00 

20-39  (869-0 19-00 18 1-6)  24  00 

40-69  (669-019-00162-4)  MOO 

70-79  (869-019-00183-2) 23  00 

fiO-End  ...-. (869-019-00184-1)  26  00 

48  Ctiapters: 

1  (Pofts  1-51)  (869-019-00185-9) 36  00 

1  (Ports  52-99)  (669-019-00186-7)  ....  23  00 

2  (Ports  201-251)  (869-019-00167-5)    .  1600 

2  (Ports  252-299)  (869-019-00188-3) 12  00 

3-6  (869-019-00189-1)  2300 

7-14  (869-019-00190-5) 31  00 

'^28  (869-019-00191-3)  3100 

29-End  (869-019-00192-1) 1700 

49  Parts: 

'-99  (669-C19-0G193-0)  ....  23  DO 

'00-177 (869-0 19-00 194-8) 30  00 

178-199 (869-019-00195-6)  20  00 

200-399 (669-01 9-00 19(!r-4) 27  00 

400-999 (869-019-00197-2) 33  00 

1000-1199  ....: (869-C 19-001 98- 1 )  ....  1800 

1200-End (869-019-00199-9)  22  00 

50  Parts: 

'-199  (869-019-00200-6) 2000 

200-599 (869-019-00201-4) 21  00 

600-End  (869-0 19-O0202-2) 22.00 

CFR  Index  and  Findings 
Aids (869-022-00053-5)   38  00 


Revision  Date 

July  1,  1993 

^July  1.  1964 
^July  1.  1964 
3  July  1.  1954 
2July  1.  1984 
^July  1.  1964 
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determinations — 
Reality  Female  Condom,  30597-30598 
Medical  devices;  premarket  approval: 
Parastep  I  Systein.  30596-30597 

Forest  Service 

NOTICES 

Environmental  statements;  availability,  etc.: 
Pacific  Southwest  Region;  California  spotted  owl.  Sierraii 
Province  management;  meetings,  30571-30572 

Health  and  Human  Services  Department 

See  Centers  for  Disease  Control  and  Prevention 
See  Food  and  Drug  Administration 
See  National  Institutes  of  Health 
NOTICES 

Meetings: 

Research  Integrity  Commission.  30590-30591 

Hearings  and  Appeals  Office,  Energy  Department 

NOTICES 

Decisions  and  orders.  30574-30575,  30583 

Housing  and  Urtian  Development  Department 

PROPOSED  RULES 
Low  income  hou.sing: 
Housing  assistance  payments  (Section  8) — 
Privately  owned  projects;  rent  adjustments  to  combat 
drug-related  criminal  activities.  30557-30560 
NOTICES 

(irants  and  cooperative  agreements;  availability,  etc 
Low  income  housing — 
Preser\ation  outreach  and  training  and  other  activities. 
30640-30650 
Public  and  Indian  housing — 
Comprehensive  improvement  assistance  program. 
30598-30599 

Immigration  and  Naturalization  Service 

RULES 

Immigration. 
Examination  fee  schedule;  adjustment.  30516-30520 

Indian  Affairs  Bureau 

NOTICES 

Tribal-State  Compacts  approval;  Class  III  (casino)  gambling; 
Chitimacha  Tribe  of  Louisiana.  30638 

Interior  Department 

See  Indian  Affairs  Bureau 
See  Land  Management  Bureau 
See  Minerals  Management  Servit:e 
See  National  Park  Service 

International  Trade  Commission 

NOTICES 

Meetings.  Sunshine  .Act.  30635 
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NOTICES 

Railroad  operation,  acquisition,  construction,  fitc: 
Delaware- Lackawana  Railroad  Co.,  Inc.,  30603 
Luzerne  County  Rail  Corp.,  30602-30603 

Justice  Department 

See  Antitrust  Division 
See  Drug  Enforcement  Administratitm 
.S'ee  Immigration  and  Naturalization  Service 
F^ULES 

Immigration: 
Emergency  Federal  law  enforcement  assistance; 

reimbursement  to  States  and  localities.  30520-30523 
NOTICES 

Pollution  control;  consent  judgments: 

Valley  Steel  Products  Co.,  Inc..  30603-30604 

Labor  Department 

See  Employment  and  Training  Administralion 
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Survey  plat  filings: 

Oregon  and  Washington.  30600 

Minerals  Management  Service 
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Agency  information  collection  activities  under  OMB 
review,  30600-30601 

National  FouncJation  on  the  Arts  and  the  Humanities 

NOTICES 

Grants  and  cooperative  agreements:  av.nilability.  elc: 
Arts  plus  initiative.  30619 

National  Institutes  of  Health 
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Meetings: 
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Disorders,  30598 
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Title  3— 

The  President 


PresidentiaTDocuments 


Executive  Order  12920  of  June  10,  1994 

Prohibiting  Certain  Transactions  With  Respect  to  Haiti 


30501 


By  the  authonly  vested   in  me.  a.s  President   by  the  Constitulion  and  ihr 
laws  of  the  United  States  of  A:r,erica.  including  the  International  Emerefncv 

A'?T.n 'n  ?r'T^^'  ^'"  V"^-^  ''"'  "'  '''^■^'  '^^  ^«''°"«"  Emergenries 
Act  (50  U.S.C.  1601  et  seq.].  section  5  of  the  United  Nations  Participation 
Act  of  1945.  as  amended  (22  U.S.C.  287c),  and  section  301  of  title  3 
United  States  Code,  and  in  order  to  take  additional  steps  wiih  respert 
to  the  actions  and  policies  of  the  de  facto  regime  in  Haiti  and  the  national 
emergency  described  and  dec  lared  in  Executive  Order  No.  1277.5  it  i.-^  hcrt-bv 
ordered  as  follows: 

Section  1.  The  follo^ving  are  prohibited,  except  to  the  extent  provided  in 
regu...-itions.  orders,  directives,  or  licenses  which  mav  hereafter  be  issued 
pursuant  to  this  order,  and  notwithstanding  the  existence  of  any  rightc 
or  obligations  conferred  or  imposed  by  any  international  agreement"  or  nny 
contract  entered  into  or  any  license  or  permit  granted  before  the  effertive 
date  of  this  order:  (a)  Any  payment  or  transfer  of  funds  or  other  financial 
or  mvestment  assets  or  credits  to  Haiti  from  or  through  the  United  Strtes 
or  lo  or  through  the  United  States  from  Haiti,  except  for: 

(i)  payments  and  transfers  for  the  conduct  of  activities  in  Haiti 
of  the  United  States  Government,  the  United  Nations,  the  Organiza- 
tion of  American  States,  or  foreign  diplomatic  mi.ssions; 

(ii)  payments  and  transfers  between  the  United  States  and  Haiti 
for  the  conduct  of  activities  in  Haiti  of  nongovernmental  organiza- 
tions engaged  in  the  provision  in  Haiti  of  essential  humanitarian 
assistance  as  authorized  by  the  Secretary  of  the  Treasury; 

(iii)  payments  and  transfers  from  a  United  States  person  to  any 
close  relative  of  the  remitter  or  of  the  remitter's  spouse  who  is 
resident  in  Haiti,  provided  that  such  payments  do  not  exceed  $50 
per  month  to  any  one  household,  and  that  neither  the  de  fucto 
regime  in  Haiti  nor  any  person  designated  by  the  Secretary  of  the 
Treasury  as  a  blocked  individual  or  entity  of  Haiti  is  a  beneficiary 
of  the  remittance; 

(iv)  reasonable  amounts  of  funds  carried  by  travelers  to  or  from 
Haiti  to  cover  their  travel-related  expense;  and" 

(v)  payments  and  transfers  incidental  to  shipments  to  Haiti  of  food, 
medicine,  medical  supplies,  and  informational  materials  exempt 
from  the  export  prohibitions  of  this  order; 

(b)  The  sale,  supply,  or  exportation  by  United  States  persons  or   from 
the  United  States,  or  using  U.S.-regislered  vessels  or  aircraft,  of  any  goods 
technology,  or  services,  regardless  of  origin,  to  Haiti,  or  for  the  purpo.se 
of  any  business  carried  on  in  or  operated  from  Haiti,  or  any  activity  by 
United   Slates   persons  or   in   the   United   States   that   promotes  sur  h  "^,'i!e 
supply,  or  exportation,  other  than  the  .sale,  supply,  or  exportation  of: 

(i)  informational  materials,  such  as  books  and  other  pub!icatioi;v. 
needed  for  the  free  flow  of  information:  or 
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(ii)  medicines  and  medical  supplies,  as  authorized  by  the  Secretary 
of  the  Treasury,  and  rice,  beans,  sugar,  wheat  flour,  cooking  oil. 
corn,  corn  flour,  milk,  and  edible  tallow,  provided  that  neither 
the  de  facto  regime  in  Haiti  nor  any  person  designated  bv  the 
Secretary  of  the  Treasury  as  a  blocked  individual  or  entity  of  Haiti 
is  a  direct  or  indirect  party  to  the  transaction;  or 

(iii)  donations  of  food,  medicine,  and  medical  supplies  intended 
to  relieve  human  suffering;  and 

(c)  Any  transaction  by  United  States  persons  that  evades  or  avoids,  or 
has  the  purpose  of  evading  or  avoiding,  or  attempts  to  violate,  anv  of 
the  prohibitions  set  forth  in  this  order. 

Sec.  2.  For  the  purposes  of  this  order,  the  definitions  contained  in  section 
.3  of  Executive  Order  No.   12779  apply   lo  the  tenns  used   in   this  order. 

Sec.  3.  The  Secretary  of  the  Treasury,  in  consultation  with  the  Secretar>' 
of  State,  is  hereby  authorized  to  take  such  actions,  including  the  promulgation 
of  rules  and  regulations,  and  to  employ  all  powers  granted  to  me  by  the 
International  Emergency  Economic  Powers  Act  and  the  United  Nations  Par- 
ticipation Act,  as  may  be  necessarj'  to  carry  out  the  purposes  of  this  order. 
The  Secretary  of  the  Treasury  may  redelegate  any  of  these  functions  to 
other  officers  and  agencies  of  the  United  States  Government.  All  agencies 
of  the  United  States  Government  are  hereby  directed  to  take  all  appropriate 
measures  within  their  authority  to  carry  out  the  provisions  of  this  order, 
including  suspension  or  termination  of  licenses  or  other  authorizations  in 
effect  as  of  the  effective  date  of  this  order. 

Sec.  4.  Nothing  contained  in  this  order  shall  create  any  right  or  benefit, 
substantive  or  procedural,  enforceable  by  any  party  against  the  United  States! 
Its  agencies  or  instrumentalities,  its  officers  or  employees,  or  any  other 
person. 

Sec.  5.  (a)  This  order  shall  take  effect  at  11:.59  a.m..  eastern  davli^ht  time 
on  June  10. 1994.  '    " 

(b)  This  order  shall  be  transmitted  to  the  Congress  and   published  in 
the  Federal  Register. 


(AJoU/iplm^  ^iTW^idtxix^ 


THE  WHITE  HOUSE. 
June  10.  1994. 


Editorial  note:  For  the  Presidenf.s  remarks  on  these  sanctions  and  his  message  and  nienioranduni 
to  the  Congress  on  Haiti.  s«e  volume  .10.  i.ssue  2:!  of  the  Wefklv  Compilation  of  Presidential 
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OFFICE  OF  PERSONNEL 
MANAGEMENT 

5  CFR  Part  532 
RIN  3206-AG08 

Prevailing  Rate  Systems;  Change  of 
Lead  Agency  Responsibility  for  the 
Miami,  Florida,  Appropriated  Fund 
Wage  Area 

AGENCY:  Office  of  Personnel 

Managemonf. 

ACTION:  Interim  rule  with  roqiiesl  for 

comments. 

SI;mmary:  The  Office  of  Personnel 
.Management  (OPM)  is  issuing  an 
interim  regulation  to  transfer  lead 
agency  responsibility  for  the  Miami. 
Florida,  appropriat(;d  fund  Federal 
Wage  System  (FVVS)  wage  area  from  the 
Department  of  Defense  (DOD)  to  the 
Department  of  Veterans  Affairs  (VA). 
The  FVVS  employment  at  Homestead  Air 
Force  Base  (AFB),  the  current  host 
installation  for  the  Miami  wage  area,  has 
declined  since  Hurricane  Andrew  in 
1992  and  is  expected  to  dp-line  further 
The  VA  .viedical  center  is  now  the 
largest  single  employer  of  FWS 
employees  in  the  wage  area,  has  the 
resources  to  carry  out  local  wage 
surveys  in  the  area,  and  is  willing  to 
assume  responsibility  as  lead  agency. 
DATES:  This  interim  rule  becomes 
effective  on  June  14.  1994.  Comments 
must  be  received  by  July  14.  1994. 
ADDRESSES:  Send  or  deliver  comments 
to  Donald  J.  VVinstead,  Acting  Assistant 
Director  for  Compensation  Policy, 
Personnel  Systems  and  Oversight 
Group,  U.S.  Office  of  Personnel 
Management,  room  6H31, 1900  E  Street 
NVV.,  Washington,  DC  20415. 
FOR  FURTHER  INFORMATION  CONTACT: 
Angela  Graham  Humes.  (202)  606-2848. 
SUPPLEMENTARY  INFORMATION:  DOD  is  the 
lead  agency  for  the  Miami,  Florida, 
appropriated  hmd  FVVS  wage  area,  and 


Homestead  AFB  is  the  host  activity  for 
the  local  FWS  wage  survey.  FWS 
employment  at  Homestead  AFB  has 
declined  since  the  destruction  caused 
by  Hurricane  Andrew  in  1992  and  is 
expected  to  decline  further.  The  next 
largest  DOD  activity  is  located  in  Key 
West,  Florida,  and  is  not  a  practical 
alternative  to  function  as  a  host  activity. 
DOD  has  requested  that  VA  assume  lead 
■    agency  responsibility.  The  VA  Medical  ' 
Center  is  now  the  largest  single 
employer  of  FWS  employees  in  the 
appropriated  fund  wage  area  and  is 
willing  to  assimiie  responsibility  as  lead 
agency.  Both  DOD  and  VA  request  that 
the  transfer  of  lead  agency  responsibility 
for  the  Miami  appropriated  fund  wage 
area  become  effective  as  soon  as 
possible.  Pre-survey  activities  for  the 
next  full-scale  wage  sur\'ey,  scheduled 
for  January  1995,  begin  in  mid-1994. 
The  Federal  Prevailing  Rate  Advisory 
Committee  has  reviewed  and  concurred 
with  this  proposed  change. 

Pursuant  to  5  U.S.C.  553(b)(3)(B),  I 
find  that  good  cause  exists  for  waiving 
the  general  notice  of  proposed 
rulemaking.  Also,  pursuant  to  sfi  tion 
553(d)(3)  of  title  5,  United  States  Code, 
1  find  that  good  cause  exists  for  making 
this  rule  effective  in  less  than  30  days. 
The  notice  is  being  waived  and  the 
regulation  is  being  made  effective  in  less 
than  30  days  because  pre-survey 
preparations  for  the  January-  1995  wage 
survey  must  begin  shortly. 

Regulatory  Flexibility  Act 

I  certify  that  these  regulations  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
because  they  will  affect  only  Federal 
agencies  and  employees. 

List  of  Subjects  in  5  CFR  Part  532 

Administrative  practice  and 
procedure,  Freedom  of  information. 
Government  employees.  Reporting  and 
recordkeeping  requirements.  Wages. 
U.S.  Office  of  Personnel  Management. 
Lorraine  A.  Green, 
Deputy  Director. 

Accordingly,  OPM  is  amending  5  CFR 
part  532  as  follows: 

PART  532— PREVAILING  RATE 
SYSTEMS 

1.  The  authority  citation  for  part  532 
continues  to  read  as  follows: 
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Authority:  5  U.S.C.  5343,  5346;  §532.707 
also  issued  under  5  U.S.C.  552. 

Appendix  A  to  Subpart  B  {Amended] 

2.  Appendix  A  to  subpart  B  is 
amended  for  Miami,  Florida,  by 
removing  the  lead  agency  listing  "DOD" 
and  adding  in  its  place  "VA". 

IFR  Dot:,  94-14274  Filed  6-13-94;  8:45  am) 
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FEDERAL  LABOR  RELATIONS 
AUTHORITY 

5  CFR  Ch.  XIV 

Regional  Offices;  Jurisdictional 
Changes 

AGENCY:  Federal  Labor  Relations 
Authority  and  the  General  Counsel  of 
the  Federal  Labor  Relations  Authority 
ACTION:  Notice  of  final  amendments  to 
nilf  s  and  regulations. 


SUMMARY:  This  document  amends  the 
rules  and  regulations  of  the  Federal 
Labor  Relations  Authority  and  the 
General  Counsel  of  the  Federal  I^bor 
Relations  Authority  to  provide  for 
changes  in  the  geographical 
jurisdictions  of  the  seven  Regional 
Directors  concerning  unfair  labor 
practice  charges  and  representation 
petitions. 

EFFECTIVE  DATE:  June  20,  1994. 
FOR  FURTHER  INFORMATtON  CONTACT: 
David  L.  Feder,  Acting  Deputy  General 
Counsel,  (202)  482-6680  extension  203 
SUPPLEMENTARY  INFORMATION:  Effective 
Januar\'  28.  1980.  the  Authority  and  the 
Genera!  Counsel  published,  at  45  FR 
3482,  January  17,  1980,  final  rules  and 
regulations  to'govern  the  processing  of 
cases  by  the  Authority  and  the  C^^neral 
Counsel  under  chapter  71  of  title  5  of 
the  LTnited  States  Code.  These  rules  and 
regulations  are  required  by  title  VII  of 
the  Civil  Service  Reform  Act  of  1978 
and  are  set  forth  in  5  CFR  part  2400  rt 
seq.  (1993J.  Appendix  A,  paragraph  (f) 
of  the  rules  and  regulations  sets  forth 
the  geographic  jurisdictions  of  the 
Regional  Directors  of  the  Authority. 

In  the  best  interest  of  maximizing  the 
resoiu-ces  within  the  Office  of  the 
General  Counsel  and  efficient  and 
effective  case  processing,  the  GenerdI 
Counsel  and  the  Authority  published  un 
May  2,  1994  at  49  FR  22537-22538.  a 
proposed  rule  to  realign  the 
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geographical  jurisdictions  o  the 
Regional  Directors  to  distrih  ute  the 
caseload,  based  on  historic  »erspective, 
among  the  seven  Regional  C  irectors  so 
that  the  seven  regional  office  (s  have  a 
substantially  similar  size  ca$eload.  No 
comments  were  submitted. 

The  change  in  geographic  jurisdiction 
is  in  conjunction  with  the  G  meral 
Counsel  review  of  regional  c  ffice 
staffing  patterns  with  the  go  J  of 
achieving  parity  in  the  num  ter  of 
employees  per  region.  The  c  lange  will 
result  in  equalizing  the  worl  per 
regional  office  employee.  The  Office  of 
the  General  Counsel  will  tra;  isfer  cases 
between  regions  on  a  recurri  ig  basis,  as 
necessary,  based  on  caseloac  and 
staffing  so  that  Office  of  the  i  General 


Alabama 


Alaska  

Arizona  

Arkansas  ..., 
California  .... 

Colorado 

Connecticul 
Delaware  .... 


District  of  CoUxT^ta  ._.. 
Florida 


Georgia  

Hawaii  and  all  land  and  water 

degrees  East 
Idaho  


areas 


Illinois 


Indiana 


Iowa 


Kansas 


Kentucky 
Louisiana 
Maine  


Maryland  

Massachusetts 

Michigan 


Minnesota 

Mississippi  

Missoun.  Eastern  (Scotland.  Kno: 

ties  and  aJI  counties  east  therec  0 
Missouri,  Western  (all  counties  wqst 

and  Howell  counties). 
Montana  


Nebraska ^ 

Nevada 

New  Hampslwe 

New  Jersey  

New  Mexico  


New  Yofk 


Nortti  Carolina 
North  Dakota  .. 
Ohio 


Counsel  resources  will  be  utilized  to  the 
fullest  extent. 

Executive  Order  12291 

This  proposed  regulation  has  been 
reviewed  in  accordance  with  E.xecutive 
Order  12291.  It  is  not  classified  as  major 
because  it  does  not  meet  the  criteria  for 
major  regulations  established  by  the 
Order. 

Regulatory  Flexibility  Act  Certification 

The  General  Counsel  has  determined 
that  this  proposed  regulation  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities- 


Paperwork  Reduction  Act  of  1980 

The  proposed  regulation  contains  no 
information  collection  of  recordkeeping 
requirement  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3507 
et  seq.) 

For  the  reasons  set  out  in  the 
preamble  and  under  the  authority  of  5 
U.S.C.  7134.  Appendix  A  to  5  CFR 
Chapter  XIV  is  amended  by  revising 
paragraph  (f)  to  read  as  follows: 

Appendix  A  to  5  CFR  Chapter  XIV— 
Current  Addresses  and  Geographic 
Jurisdictions 


(f)  The  geographic  jurisdictions  of  the 
Regional  Directors  of  the  Authority  are  as 
follows: 


State  Of  other  kx^lity 


west  of  the  continents  of  North  and  South  America  (except  coastal  islands)  to  long.  90 


Regional  office 


Monroe.  Audrain.  Shelby,  Callaway,  Maries.  Osage.  Pulaski.  Texas  and  HoweHcoiin- 
of  Scotland.  Knox.  Monroe.  Audrain.  Shelby.  Callaway.  Manes.  Osage,  Pulaski,  Texas 


Oklahoma , 

Oregon  

Pennsylvania.  Eastern  (an  countJ^s  except  Erie:  Crawford.' Merc^rUwre^'.'B^ 
Fayete.^  Somerset.  Westrrweland.  WVarren.  Indiana.  Butler.  Armstrong.  Clarion.  Venango.  Forest.  Cambia.  Elk  and 

^T^^.^^.f^  '^?^'^*k°:'^'  '^<=«'-  Lawrence.  Beaver.  Allegheny.  Washington.  Greene.  Fayette.  Somerset. 

ButJer,  Annstrong,  Clanon,  Venango.  Forest.  Cambta.  Elk  and  McKean  counbes). 


Westmoreland.  Warren,  Indiana, 
Puerto  Rk»  ... 
Rhode  Island  . 
South  Carolina 
South  Dakota 
Tennessee  .... 


At'anta. 

Denver. 

Denver. 

Dallas. 

San  Francisco. 

Denver. 

Boston. 

Boston. 

Washington.  DC, 

Atlanta. 

Atlanta. 

San  Francisco. 

Denver. 

Chicago 

Chicago 

Chicago 

Denver. 

Chicago 

Dallas. 

Boston. 

Washington.  DC 

Boston. 

Chk:ago 

Chk:ago. 

Atlanta. 

Chicago 

Denver 

Denver 

Denver. 

Denver. 

Boston. 

Boston. 

Denver. 

Boston. 

Atlanta. 

Denver. 

Chicago. 

DaHas. 

San  Francisco 

Boston 


Ctticago 

Atlanta. 
Boston. 
Atlanta. 
Denver. 
Atlanta. 
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State  or  other  locality 

Texas  

Utah '..'■''ZZZZZZZZ'""Z'Z 

Vermont ..'.Z"'":""""'. 

Virginia  "...Z'''''^^'":"". 

Washington  .".!!!!."!! 

West  Virginia !.."!!!""." " 

Wisconsin "."""!! 

Wyoming  !...".""1" 

Virgin  Islands  ..".""!!.""!! 

Panamalimited  FLRA  jurisdiction .."...!"..."!"!!!!.. 

All  land  arxj  water  areas  east  of  the  continents  of  North'and  South' America" to  Tona 
lands.  Panama  (limited  FLRA  jurisdiction).  Puerto  Rico  and  coastal  islands.  ^  ^ 


Regional  office 


Dallas. 

Denver. 

Boston. 

Washington,  DC. 

San  Francisco. 

Chicago. 

Chicago. 

Denver. 

Atlanta. 

Dallas. 

Chicago. 


(s  U.S.C.  71.34) 

For  the  Authority 
lean  McKee, 
Chainnan. 
Pamela  Talkin, 
iVfe/;i6er 

Tony  Armendariz, 
Member. 

For  the  General  Couns>>l: 
iue  Swerdzewski. 
Concral  Counsel. 
IFR  Dor.  94-14451  Filed  6-13-94;  645  am] 

BILUNG  CODE  6727-01-M 


DEPARTMENT  OF  AGRICULTURE 

Rural  Electrification  Administration 

7  CFR  Part  1755 

REA  Specification  for  Terminating 
Cables 

AGENCY:  Rural  Electrification 
Administration.  USDA. 
ACTION:  Final  rule. 


summary:  The  Rural  Electrification 
Administration  (REA)  amends  its 
regulations  on  telecommunications 
standards  and  specifications  for 
materials,  equipment  and  construction 
The  revised  specification  will  require 
that  terminating  cables  comply  with 
Article  800-50  of  the  1993  National 
Electrical  Code  regarding  fire  retardancy 
of  these  products,  include  raw  material 
requirements  for  insulating  and 
jacketing  compounds,  and  update  the 
end  product  requirements  associated 
with  these  type  cables. 
DATES:  Effective  date:  July  14.  1994. 

Compliance  date:  Manufacturers  of 
terminating  cables  will  be  allowed  until 
March  14.  1995  to  supply  borrowers 
with  products  already  produced  or 
currently  in  the  process  of 
manufacturing  under  previous  Bulletin 
345-87. 

Incorporation  by  reference: 
Incorporation  by  reference  of  certain 
publications  listed  in  this  final  rule  is 


approved  by  the  Director  of  the  Federal 
Rogi.sterasof  July  14,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gamett  G.  Adams,  Chief,  Outside  Plant 
Branch.  Telecommunications  Standards 
Division,  Rural  Electrification 
Administration,  room  2844,  South 
Building,  U.S.  Department  of 
Agriculture.  Washington,  DC  20250- 
1500,  telephone  number  (202)  720- 
0667. 

SUPPLEMENTARY  INFORMATION: 

Executive  Order  12866 

1  his  final  rule  has  been  determined  to 
be  not  significant  for  the  purposes  of 
E.xecutive  Order  12866  and  therefore 
has  not  been  reviewed  by  OMB. 

Executive  Order  12778 

This  final  rule  has  been  reviewed 
under  E.xecutive  Order  12778.  Civil 
Justice  Reform.  If  adopted,  this  final  rule 
will  not: 

(1)  Preempt  any  State  or  local  laws, 
regulations,  or  policies; 

(2)  Have  any  retroactive  effect;  and 

(3)  Require  administrative  proceeding 
before  parties  may  file  suit  challenging 
the  provisions  of  this  rule. 

Regulatory  Flexibility  Act  Certification 

The  Administrator  of  REA  has 
determined  that  this  final  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities, 
as  defined  by  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.].  This  final  rule 
involves  standards  and  specifications, 
which  may  increase  the  direct  short 
term  costs  to  REA  borrowers.  However, 
the  long-term  direct  economic  costs  are 
reduced  through  greater  durability  and 
lower  maintenance  cost  over  time. 

Information  Collection  and 
Recordkeeping  Requirements 

In  compliance  with  the  Office  of 
Management  and  Budget  (OMB) 
regulations  (5  CFR  part  1320)  which 
implements  the  Paperwork  Reduction 
Act  of  1980  (Pub.  L.  96-511)  and  secUon 
3504  of  that  Act.  information  collection 


£md  recordkeeping  requirements 
contained  in  this  final  rule  have  been 
submitted  to  OMB.  Comments 
concerning  these  requirements  should 
be  directed  to  the  office  of  Information 
and  Regulator  Affairs  of  OMB. 
Attention:  Desk  Officer  for  USDA.  room 
3201,  New  Executive  Office  Building. 
Washington.  DC  20503.  When  OMB  has 
approved  the  information  collection  and 
recordkeeping  requirements  contained 
in  this  final  rule.  REA  will  publish  an 
amendment  to  this  final  rule  to  add  the 
OMB  control  number  and  statement  to 
the  regulatory  text. 

National  Environmental  Policy  Act 
Certification 

The  Administrator  of  REA  has 
determined  that  this  final  rule  will  not 
significantly  affect  the  quality  of  the 
human  environment  as  defined  by  the 
National  Environmental  Policy  Act  of 
1969  (42  U.S.C.  4321  et  seq.].  Therefore, 
this  action  does  not  require  an 
environmental  impact  statement  or 
assessment. 

Catalog  of  Federal  Domestic  Assistance 

The  program  described  by  this  final 
rule  is  listed  in  the  Catalog  of  Federal 
Domestic  Assistance  programs  under 
No.  10.851.  Rural  Telephone  Loans  and 
Loan  Guarantees,  and  No.  10.852.  Rural 
Telephone  Bank  Loans.  This  catalog  is 
available  on  a  subscription  basis  from 
the  Superintendent  of  Documents,  the 
United  States  Government  Printing 
Office.  Washington.  DC  20402-9325. 

E.xecutive  Order  12372 

This  final  rule  is  excluded  from  the 
scope  of  Executive  Order  12372. 
Inteigovemmental  Consultation  that 
requires  intergovernmental  consultation 
with  state  and  local  officials.  A  Notice 
of  Final  rule  titled  Department  Programs 
and  Activities  Excluded  from  Executive 
Order  12372  (50  FR  47034)  exempts 
REA  and  RTB  loans  and  loan 
guarantees,  and  RTB  bank  loans,  to 
governmental  and  nongovernmental 
entities  from  coverage  under  this  Order 
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Background 

REA  issues  public 
"Bulletins"  which  serve 
borrowers  regarding 
policy,  procedures,  and 
needed  to  manage  loans 
programs,  and  the  sec 
which  provide  for  and 
financing.  REA  issues 
specifications  for 
telephone  facilities 
loan  funds.  REA  is  resci 
345-87.  REA  Specif! 
Terminating  (TIP)  Cable 
codifying  the  revised 
CFR  1755.870,  REA  Spec 
Terminating  Cables. 

Terminating  cables  arc 

connect  the  incoming 

cables  to  the  vertical  sid 

distributing  frame  in  a  t 

office.  Since  these  cables 

in.side  of  a  building,  thes; 

required  to  be  listed  in  a 

Article  800-50  of  the  1 

FJectrical  Code  (NEC).  T 

specification  does  not  re( 

cables  to  be  listed  in  a 

Article  800-50  of  the  1« 

Therefore,  REA  is  revisi 

specification  to  require 

ht'  li.vted  in  accordance 

600-50  of  the  1993  NEC. 

The  current  specitlcati 

include  insulation  and 

requirements,  because  th 

requirements  were  prev 

by  RE.^  Bulletins  345-21 

345-58  which  have  since 

rescinded.  Therefore,  rev 

current  specification  is 

incorporate  essential  ja< 

insulation  raw  material 

By  incorporating  the  raw 

requirements  which  werf 

found  in  REA  Bulletins 

and  34"-=8  into  7  CFR  1 

comprthonsive  documen 

published  for  the  manufa 

t(^rminating  cable  produc 

The  current  specificati 

end  product 

that  have  become  outda 

type  cables  because  of  th« 

advancements  made  in 

terminating  cables  over 

years.  Therefore,  REA  is 

current  specification  to  u 

product  performance  reqi  i 

associated  with  these 

the  technological  advan 

in  the  design  of  these  cab 

On  November  17,  1993 

published  a  proposed  ru 

to  rescind  REA  Bulletin 

Specification  for  Termina 

Cable,  PE-87,  and  to  cod 

specification  at  7  CFR  17 


atiotis  titled 
to  guide 
aire  sdy  codified 
equirements 
loan  guarantee 
instruments 
REA 
st^dards  and 
constn  iction  of 
finariced  with  REA 
ng  Bulletin 
icati^in  for 

PE-87.  and 

fication  at  7 
ification  for 


secure 


sp(ci 


used  to 
outside  plant 
of  the  main 
e  ephone  central 
are  installed 
cables  are 
(cordance  with 
9<  3  National 
e  current 
uire  these 
ccdrdanre  with 
9i  3  NEC. 
n  ?  the  current 
t  ese  cables  to 
M  ith  Article 


performance  requ 
ted 
he  I 
ths 

f^e 


cab  es 


la 


i<  us 


)n  does  not 

keting  raw 

'se 
sly  cuvcred 

345-51.  and 

been 

sion  of  the 
n*cessar\'  to 
ick  3ting  and 
uirements. 

material 

formerly 
3^5-21,34.5-51. 

55.870.  a 

will  be 

;ture  of 


( n  i 


n  qi 


contains 

iremenfs 
for  these 
technological 
design  of 
past  ten 
revising  the 
(date  the  end 
remenfs 
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cdmcnts  made 
es. 
REA 

at  58  PR  220 
3^5-87,  REA 
ing  (TIP) 
y  the  revised 
870.  REA 
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Specification  for  Terminating  Cables. 
Comments  on  this  proposed  rule  were 
due  by  December  17, 1993.  Comments 
and  recommendations  were  received 
from  one  company  by  this  due  date.  The 
comments,  recommendations,  and 
responses  are  summarized  as  follows: 

The  first  comment  recommended  that 
solid  low  density  polyethylene  and 
expanded  polyethylene  insulating 
compounds  should  also  be  allowed  as 
an  optional  primary  layer  for  the  dual 
extruded  insulated  conductor. 

Response:  One  reason  REA  7  CFR 
1755.870  requires  dual  insulated 
conductors  is  to  provide  electrical 
stability  and  fire  resistance  of  the 
insulated  conductors.  The  electrical 
stability  of  the  insulated  conductor  is 
provided  by  the  primary  layer  which 
specifies  the  use  of  either  solid  high 
density  polyethylene  or  solid  cr\stalline 
propylene/ethylene  copolymer 
insulating  compounds.  The  fire 
resistance  of  the  insulated  conductor  is 
provided  by  the  outer  layer  or  skin 
which  specifies  various  types  of 
polyvinyl  chloride  (PVC)  insulating 
compounds.  REA  chose  to  limit  the 
primary  layer  of  the  dual  insulated 
conductor  to  either  the  solid  high 
density  polyethylene  or  the  solid 
crystalline  propylene/ethylene 
ctjpolymer  insulating  compounds 
because  these  insulating  compounds 
have  proven  histories  of  providing 
.satisfactory  electrical  stability  of  the 
dual  insulated  conductor  over  time. 
Therefore.  RE.A  will  not  change  7  CFR 
1 755.870  to  allow  the  use  of  sohd  low 
density  polyelhylene  and  expanded 
polyethylene  insulating  compounds  as 
primary  layers  as  recommended  by  the 
c  ommenter. 

The  second  comment  recommended 
that  7  CFR  1755.870  should  allow  the 
use  of  single  insulated  conductors  using 
solid  PVC  insulating  compcmnds  in 
addition  to  dual  insulated  conductors. 

Response:  .Another  reason  REA 
requires  the  use  of  dual  insulated 
conductors  for  terminating  cables  is 
because  these  terminating  cables  are 
presently  being  spliced  to  filled  outside 
plant  cables  at  REA  borrower 
construction  projects.  REA  knows  that 
the  PVC  outer  skin  of  the  dual  insulated 
conductor  will  degrade  over  time  as  a 
result  of  the  PVC's  incompatibility  with 
the  filling  compound  used  in  filled 
cables.  REA  also  knows  that  the  primary 
layer  of  the  dual  insulated  conductor 
will  not  degrade  because  the  insulation 
materials  used  as  the  primary  layer  of 
the  dual  insulated  conductor  are  the 
same  insulation  materials  used  as 
conductor  insulations  in  filled  cables 
which  have  been  proven  to  be 
compatible  with  the  filling  compound 


used  in  filled  cables.  Since  satisfactory 
signal  transmission  is  dependent  upon 
the  integrity  of  the  primary  layer  of  the 
dual  insulated  conductor  in  terminating 
cables  covered  by  7  CFR  1755.870,  REA 
must  assure  that  the  primary  layer  will 
not  degrade  when  these  cables  are 
spliced  to  filled  outside  plant  cables.  If 
REA  allowed  the  use  of  single  insulated 
conductors  using  solid  PVC  insulating 
compounds,  signal  transmission  on 
these  cables  would  degrade  as  a  result 
of  the  PVC's  incompatibility  with  filling 
compound  when  spliced  to  filled 
outside  plant  cables.  Based  on  the  above 
reasons,  REA  will  not  allow  the  use  of 
single  insulated  conductors  using  PVC 
insulating  compounds  in  7  CFR 
1755.870. 

The  next  comment  recommended  that 
more  restrictive  volatile  loss 
requirements  should  be  added  to  thr 
PVC  raw-  materials  used  as  the  outer 
skin  of  the  dual  insulated  conductors 
specified  in  7  CFR  1755.870. 

Besponse:  The  PVC  raw  materinK 
used  as  the  outer  skin  of  the  dual 
insulated  conductor  presently  speiifir d 
in  7  CFR  1755.870  have  been  used  in 
these  cables  for  a  number  of  years  with 
.satisfactory  results.  Since  no  problems 
with  terminating  cables  using  these  PVC 
raw  materials  have  been  encountered. 
REA  will  not  add  the  more  restrictive 
volatile  loss  requirement  to  the  PVC  raw 
materials  requirements  specified  in  7 
CFR  1755.870  as  recommended  by  the 
commentiT. 

The  fourth  comment  recommenrlcd 
that  test  method  for  insulation 
resistance  (IR)  specified  in  the  Amerii  an 
Society  for  Testing  and  Materials 
(ASTM)  D  4566-90  Standard  be  allowed 
as  an  alternative  test  method  for 
determining  the  insulation  fault  rate  oi 
the  dual  insulated  conductors. 

Response.  REA  would  like  to  point 
out  that  the  IR  test  method  for 
determining  the  fault  rate  of  the  dual 
irisulated  conductors  specified  in  7  CFR 
1755.870  is  same  IR  test  method  as 
specified  in  REA  Bulletin  345-87.  Since 
manufacturers  have  been  using  this  IR 
test  method  for  determining  the  fault 
rate  of  the  dual  insulated  conductors 
specified  in  REA  Bulletin  345-87  for 
more  than  eleven  years  without  any 
reported  problems,  REA  will  not  change 
7  CFR  1755.870  to  allow  the  alternative 
IR  test  method  specified  in  ASTM  D 
4566-90  as  a  method  for  determining 
the  insulation  fault  of  the  dual  insulated 
conductors. 

The  next  comment  recommended  that 
the  dual  insulated  conductor  cold  bend 
test  temperature  specified  in  7  CFR 
1755.870  be  changed  from  -  40  ±  1  °C 
to  -  20  ±  1  "C. 


Federal  Register  /  Vol.  59.  No.  113  /  Tuesday.  June  14,  1994  /  Rules  and  Regulations         30507 


Response:  REA  would  like  to  point 
out  that  the  -  40  ±  1  "C  dual  insulated 
cold  bend  test  temperature  specified  in 
7  CFR  1755.870  is  same  cold  bend  test 
temperature  as  specified  in  REA 
Bulletin  345-87.  Since  manufacturers 
have  been  performing  cold  bend  tests  on 
the  dual  insulated  conductors  using  the 
-  40  ±  1  'C  test  temperature  specified  in 
REA  Bulletin  345-87  for  more  than 
eleven  years  without  any  reported 
problems.  REA  will  not  change  the  -  40 
±  1  "C  cold  bend  test  temperature 
specified  in  7  CFR  1755.870  to  the  -  20 
±  1  "C  cold  bend  test  temperature 
recommended  by  the  com;nenter. 

The  sixth  comment  recommended 
that  the  PVC  jacket  raw  material 
requirements  be  eliminated  from  th« 
specification. 

Response:  REA  considers  the  PVC 
jacket  raw  material  requirements  along 
with  end  product  PVC  jacket 
requirements  to  be  critical  requirements 
to  assure  that  the  PVC  jacket  will 
withstand  the  rigors  of  installation. 
Since  REA  considers  PVC  jacket  raw 
material  requirements  as  one  essentia! 
way  of  assuring  that  the  PVC  jacket  will 
withstand  the  rigors  of  installation,  REA 
will  not  eliminate  the  PVC  jacket  raw 
material  requirements  from  7  CFR 
1755.870  as  recommended  by  the 
«!spondent. 

The  seventh  comment  from  the 
respondent  recommended  that  the 
thicknesses  of  the  outer  jacket  should  be 
reduced  to  coincide  with  other 
standards  for  these  type  cables. 

Response:  First.  REA  knows  of  no 
accepted  American  National  Standard 
for  terminating  cables.  If  REA  was  aware 
otherwise.  REA  would  reference  the 
jacket  thickness  requirements  of  the 
national  standard  to  assist  the  industry' 
in  providing  one  cable  design  that  could 
he  used  by  txjth  REA  and  non-REA 
telephone  operating  companies.  Since 
its  REA's  knowledge,  no  accepted 
national  standard  exists.  REA 
incorporated  the  jacket  thickness 
requirements  presently  specified  in  REA 
Bulletin  .345-87  into  7  CFR  1755.870 
because  these  thickness  requirements 
have  been  used  for  REA  terminating 
cables  for  over  eleven  years  without  any 
reported  field  problems.  Therefore.  REA 
will  not  reduce  the  jacket  thickness 
requirements  specified  in  7  CFR 
1755.870  to  the  recommendation  of  the 
commenter. 

The  next  comment  recommended 
n;ducing  the  voice  frequency  electrical 
requirements  because  the  respondent 
feels  that  the  voice  frequency  electrical 
requirements  specified  in  7  CFR 
1755.870  are  too  stringent  for  voice 
frequency  signal  transmission. 


Response:  The  voice  frequency 
electrical  requirements  specified  in  7 
CFR  1755.870  were  chosen  to  match 
voice  frequency  electrical  requirements 
of  outside  plant  cables  to  provide 
satisfactory  voice  frequency  signal 
transmission.  In  addition  the  voice 
frequency  electrical  requirements 
specified  in  7  CFR  1755.870  are 
identical  to  the  voice  ft^quency 
electrical  requirements  specified  in  REA 
Bulletin  345-87  which  has  been 
providing  satisfactory  voice  frequency 
signal  transmission  to  REA  borrowers 
for  the  past  eleven  years.  Since  REA 
wanted  the  voice  frequency  electrical 
requirements  of  terminating  cables  to 
match  the  voice  frequency  electrical 
requirements  of  outside  plant  cables. 
REA  will  not  reduce  the  voice  frequency 
electrical  requirements  of  7  CFR 
1755.870  as  recommended  by  the 
respondent. 

The  last  con:ment  from  the 
respondent  recommended  that  the  lest 
voltages  used  to  test  dielectric  strength 
between  conductors  and  dielectric 
strength  between  the  cable  core  and 
shield  be  changed  to  coincide  with 
other  industry  specifications  for  these 
type  cables. 

Response:  First.  REA  knows  of  no 
accepted  American  National  Standard 
for  terminating  cables.  If  such  a 
standard  did  exist,  REA  would  reference 
the  dielectric  strength  test  voltages  of 
the  national  standard  to  assist  the 
industry  in  providing  one  cable  design 
that  could  be  used  by  both  non-REA  and 
KEA  telephone  operating  companies. 
Since  no  accepted  national  standard 
rxi.sts,  REA  incorporated  the  dielectric; 
strength  test  voltages  presently  specified 
in  REA  Bulletin  345-87  into  7  CFR 
1755.870  because  these  dielectric 
strength  test  voltages  have  been  used  for 
REA  terminating  cables  for  over  eleven 
years  without  any  reported  problems. 
Therefore.  REA  will  not  change  the 
dielectric  strength  test  voltages  spec;ified 
in  7  CFR  1755.870  to  the  commcntcr's 
recommendation. 

Although  REA  did  not  incorporate 
any  of  the  respondent's 
reconfmendations  into  7  CFR  1755.870. 
REA  did  renumber  paragraphs  (b)(3)(i) 
through  rb)(12).(e)(2)(i)  and  (eK2)(ii)  to 
(b)(3)  through  (b)(13).{e)(2).  and  (e)(3). 
respectively,  to  make  these  paragraph 
numbers  more  user  friendly  to 
interested  parties.  No  changes  were 
made  to  the  technical  requirements 
specified  in  the  above  mentioned 
paragraphs. 

List  of  Subiects  in  7  CFR  Part  1755 

Incorporation  by  reference.  Loan 
programs — communications.  Reporting 


and  recordkeeping  requirements,  Rural 
areas.  Telephone. 

For  reasons  set  out  in  the  preamble. 
REA  amends  Chapter  XVII  of  title  7  of 
the  Code  of  Federal  Regulations  as 
follows: 

PART  1755-TELECOMMUNICATIONS 
STANDARDS  AND  SPECIFICATIONS 
FOR  MATERIALS.  EQUIPMENT  AND 
CONSTRUCTION 

1.  The  authority  citation  for  part  1755 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  901  etscq..  1921  et  seq. 
§1755.97    [Amended] 

2.  Section  1755.97  is  amended  by 
removing  the  entry  REA  Bulletin  345-87 
from  the  table. 

3.  Section  1755.870  is  added  to  read 
as  follows: 


§1755.870    REA  specification  for 
terminating  cables. 

(a)  Scope.  (1)  This  section  establishes 
the  requirements  for  terminating  cables 
used  to  connect  incoming  outside  plant 
cables  to  the  vertical  side  of  tlie  main 
distributing  frame  in  a  telephone  central 
office. 

(i)  The  conductors  are  solid  tinnerl 
copper,  individually  insulated  with 
extruded  solid  dual  insulating 
compounds. 

(ii)  The  insulated  conductors  an; 
twisted  into  pairs  which  are  then 
stranded  or  oscillated  to  form  a 
cylindrical  core. 

(iii)  The  cable  structure  is  completed 
by  the  application  of  a  core  wrap,  a 
shield,  and  a  polyvinyl  chloride  jacket 

(2)  The  number  of  pairs  and  gauge 
size  of  conductors  which  are  used 
within  the  REA  program  are  provided  m 
the  following  table: 


American  Wire  Gauge  (AWG) 

D22 

24 

Number  of  Pairs  

12 
50 

1? 

50 

100 

100 

200 

200 

300 

300 

400 

400 

600 

600 

800 

600 

Note:  Gabies  larger  in  pair  sizes  from  those 
shown  in  this  table  shall  meet  all  the  require- 
ments of  this  section. 

(1)  Ail  cables  sold  to  REA  borrowers 
for  projects  involving  REA  loan  funds 
under  this  section  must  be  accepted  by 
REA  Technical  Standards  Committee 
"A"  (Telephone).  For  cables 
manufactured  to  the  specification  of  this 
section,  all  design  changes  to  an 
accepted  design  must  be  submitted  for 
acceptance.  REA  will  be  the  sole 
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authority  on  what  consti  utes  a  design 
change. 

(4)  Matorials.  manufac  uring 
techniques,  or  cable  desi  pns  not 
specifically  addressed  bj  this  section 
may  be  allowed  if  accept  jd  by  REA. 
Justification  for  acceptan  :e  of  modified 
materials,  manufacturing  techniques,  or 
cable  designs  shall  be  pn  vided  to 
substantiate  product  util:  ty  and  long 
term  stability  and  enduriice. 

(5)  The  American 
Institute/Electronic  Ind 
Association  (ANSI/TIA) 
Standard  Colors  for  Coloi 
and  Coding,  referenced  i 
incorporated  by  reference 
incorporation  by  reference 
approved  by  the  Dirp^for 
Rrgistpr  in  accordanif  -v 
552(h)  and  1  CFR  part  51. 
A.Ni.Sl/EIA  359-A-84  are 
inspection  during  norma 
hours  at  REA.  room  2845 
Department  of  Agricult 
DC  20250-1500  or  at  the 
Fedt^ral  Register.  800  Nor|h 
Street.  N\V  .  suite  700,  \V 
Copies  are  available  from 
Engineering  Documents 
Way  East,  Englewood,  CC 
telephone  number  (303) 

(6)  American  Society 
Materials  Specifications 
91.  Standard  Specificatio 
.Soft  or  Annealed  Copper 
Electrical  Purposes;  ASTf  1 
Standard  Specification 
Aluminum  Alloy  and  Al 
Steel  Cable  Shielding  Stolk 
1248-84  (1989),  Standard 
for  Polyethylene  Plastics 
Extrusion  Materials;  ASTll 
Standard  Test  Method  for 
Color  by  the  Munsell  Syst 
2287-81  (Reapproved  1 
Specification  for  Nonrigi 
Chloride  Polymer  and  Co 
Molding  and  Extrusion 
ASTM  D  2436-85.  Standard 
Specification  for  Forced 
Laborator}  Ovens  for  Elec 
Insulation;  ASTM  D  2633 
(Reappro\^>d  1989).  St 
of  Testing  Thermoplastic 
and  Jackets  for  Wire  and 
D  4101-82  (1988),  Standa 
Specification  for  Propyl 
Injection  and  Extrusion 
ASTM  D  4565-90a,  Standard  Tfst 
Methods  for  Physical  and 
Environmental  Performance 
of  Insulations  and  Jackets 
Tt-Iecommunications  Wire 
AS!  M  D  4566-90.  Standa  d 
Methods  for  Electrical  Per 
Properties  of  Insulations 
Telecommunications  Wire 
and  ASTM  E  29-90.  Stanc  a 


for 


fo 


198  P) 


Natidnal  Standard 
ujtries 

59-A-84,  EIA 
Identification 
this  section  is 
by  REA.  This 
was 
of  the  Federal 
th  5  U.S.C. 
Copies  of 
ivailable  for 
business 
U.S. 

,  W.jshingfon. 
Dfficeofthe 

Capitol 
shington,  DC 
Global 
5  Inverness 
80112. 
-2181 
Testing  and 
(|\STM)  B  33- 
for  Tinned 
iVire  for 
B  736-92a 
Aluminum, 
inum-Clad 
ASTMD 
Specification 
folding  and 

D 1535-89. 
Specifying 
?m;  ASTM  D 
.Standard 
Vinyl 
olymer 
C(  mpounds; 
ad 

Qonvcction 
rical 
82 

andkrd  Methods 
nsulations 

lie;  ASTM 
d 
ten  B  Plastic 
M  iterials; 


umi 


Properties 
or 
and  Cable; 

Test 
ormance 

Jackets  for 
and  Cable; 
rd  Pra«.fice 


aid 


for  Using  Significant  Digits  in  Test  Data 
to  Determine  Conformance  with 
Specifications,  referenced  in  this  section 
are  incorporated  by  reference  by  REA. 
These  incorporations  by  references  were 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51.  Copies  of  the 
ASTM  standards  are  available  for 
inspection  during  normal  business 
hours  at  REA,  room  2845,  US. 
Department  of  Agriculture,  Washington, 
DC  20250-1 500  or  at  the  Office  of  the 
Federal  Register.  800  North  Capitol 
Street.  NW..  suite  700,  Washington,  DC. 
Copies  are  available  from  ASTM,  1916 
Race  Street.  Philadelphia,  Pennsylvania 
19103-1187.  telephone  number  (215) 
299-5585. 

(7)  American  National  Standards 
Institute/National  Fire  Protection 
Association  (ANSI/NFPA),  NFPA  70- 
1993  National  Electrical  Code 
rtiferenced  in  this  section  is 
incorporated  by  reference  by  REA.  This 
incorporation  by  reference  was 
approved  by  tlie  Director  of  the  Fe<!e,-al 
Register  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51.  A  copy  of  the 
ANSI/NFPA  standard  is  available  for 
inspection  during  normal  business 
hours  at  REA.  room  2845,  U.S. 
Department  of  Agriculture,  Washington. 
DC  20250-1500  or  at  the  Office  of  the 
Federal  Register.  800  North  Capitol 
Street.  NW  ,  suite  700,  Washington.  DC. 
Copies  are  available  from  NFPA. 
Batterymarch  Park,  Quincv, 
Massachusetts  02269,  telephone  number 
1  (800)  344-3555. 

(8)  Underwriters  Laboratories  Inc. 
(UL)  1666.  Standard  Test  for  Flame 
Propagation  Height  of  Electrical  and 
Optical-Fiber  Cables  Installed  Vertically 
in  Shafts,  dated  January  22,  1991, 
referenced  in  this  section  is 
incorporated  by  reference  by  RE.A.  This 
incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51.  A  copy  of  the 
UL  standard  is  available  for  'nopection 
during  normal  business  hou.-s  at  RE,^, 
room  2845.  U.S.  Department  of 
Agriculture,  Washington.  DC  20250- 
1500  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW., 
suite  700,  Washington,  DC.  Copies  are 
available  from  UL  Inc..  333  Pfingsten 
Road.  Northbrook,  Illinois  60062-2096. 
telephone  number  (708)  272-8800. 

(b)  Conductors  and  conductor 
insulation.  (1)  Each  conductor  shall  be 
a  solid  round  wire  of  commercially  pure 
annealed  tin  coated  copper.  Conductors 
shall  meet  the  requirements  of  the 
American  Society  for  Testing  and 
Materials  (A.STM)  B  33-91  except  that 


requirements  for  Dimensions  and 
Permissible  Variations  are  waived. 

(2)  Joints  made  in  conductors  during 
the  manufacturing  process  may  be 
brazed,  using  a  silver  alloy  solder  and 
nonacid  flux,  or  they  may  be  welded 
using  either  an  electrical  or  cold 
welding  technique.  In  joints  made  in 
uninsulated  conductors,  the  two 
conductor  ends  shall  be  butted.  Splices 
made  in  insulated  conductors  need  not 
be  butted  but  may  be  joined  in  a  manner 
acceptable  to  REA. 

(3)  The  tensile  strength  of  any  section 
of  a  conductor,  containing  a  factory 
joint,  shall  not  be  less  than  85  percent 
of  the  tensile  strength  of  an  adjacent 
section  of  the  solid  conductor  of  equal 
length  without  a  joint. 

(4)  Engineering  Information:  The  sizes 
of  wire  used  and  their  nominal 
diameters  shall  be  as  shown  in  ihr 
following  table: 
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AWG 

Nominal  diameter 

Millimeters 

(inches) 

22  

24  

0.643 
0.511 

(0.0253) 
(0.0201) 

(5)  Each  conductor  shall  be  insulated 
with  a  primar\'  layer  of  natural  or  white 
solid,  insulating  grade,  high  density 
polyethylene  or  crystalline  propylene/ 
ethylene  copolymer  and  an  outer  skin  <il 
colored,  solid,  insulating  grade, 
polyvinyl  chloride  (PVC)  using  one  of 
the  insulating  materials  listed  in 
paragraphs  (b)(5)(i)  through  (iii)  of  this 
.section. 

(ij  The  polyethylene  raw  material 
selected  to  meet  the  requirements  of  this 
section  shall  be  Type  III,  Class  A, 
Category  4  or  5,  Grade  E9,  in  accordance 
with  ASTM  D  1248-84  (1989). 

(ii)  The  crystalline  propylene/ 
ethylene  raw  material  selected  to  meet 
the  requirements  of  this  section  Shall  be 
Class  PP  200B  40003  Ell  in  accordance 
with  ASTM  D  4101-82  (1988). 

(iii)  The  PVC  raw  material  seleded  to 
meet  the  requirements  of  this  section 
shall  be  either  Type  PVC-64751E3XO. 
Type  PVC-76751E3XO,  or  Type  PVC- 
77751E3XO  in  accordance  with  ASTM 
D  2287-81  (1988). 

(iv)  Raw  materials  intended  as 
conductor  insulation  furnished  to  these 
requirements  shall  be  free  from  dirt, 
metallic  particles,  and  other  foreign 
matter. 

(v)  All  insulating  raw  materials  shall 
be  accepted  by  REA  prior  to  their  use. 

(6)  All  conductors  in  any  single  length 
of  cable  shall  be  insulated  with  the  same 
type  of  material. 

(7)  A  permissible  overall  performance 
level  of  faults  in  conductor  insulation 
when  using  the  test  procedures  in 


paragraph  (b){a)  of  this  section  shall 
average  not  greater  than  one  fault  per 
12,000  conductor  meters  (40.000 
conductor  feet)  for  each  gauge  of 
conductor. 

(8)  The  test  used  to  determine 
compliance  with  paragraph  (b)(7)  of  this 
section  shall  be  conducted  as  follows: 

(i)  Samples  tested  shall  be  taken  from 
finished  cables  selected  at  random  from 
standard  production  cable.  The  samples 
tested  shall  contain  a  minimum  of  300 
conductor  meters  (1.000  conductor  feet) 
for  cables  sizes  less  than  50  pairs  and 
1.500  conductor  meters  (5.000 
conductor  feet)  for  cables  sizes  greater 
than  or  equal  to  50  pairs.  No  further 
sample  need  be  taken  from  the  same 
cable  production  run  within  6.000  cable 
meters  (20,000  cable  feet)  of  the  original 
test  sample  from  that  run. 
^     (ii)  The  cable  sample  shall  have  its 
jacket,  shield,  and  core  wrap  removed 
and  its  core  shall  be  immersed  in  tap 
water  for  a  minimum  period  of  6  hours. 
In  lieu  of  removing  the  jacket,  shield, 
and  core  wrap  from  the  core,  the  entire 
cable  may  be  tested.  In  this  case,  the 
core  shall  be  completely  filled  with  tap 
water,  under  pressure;  then  the  cable 
assembly  shall  be  immersed  for  a 
minimum  period  of  6  hours.  With  the 
cable  core  still  fully  immersed,  except 
for  end  connections,  the  insulation 
resistance  (IR)  of  all  conductors  to  water 
shall  be  measured  using  a  direct  current 
(dc)  voltage  of  100  volts  to  550  volts. 

(iii)  An  IR  value  of  less  than  500 
megohms  for  any  individual  insulated 
conductor  tested  at  or  corrected  to  a 
temperature  of  23  °C  is  considered  a 
failure.  If  the  cable  sample  is  more  than 
7.5  meters  (25  feet)  long,  all  failing 
conductors  shall  be  retested  and 
reported  in  7.5  meter  (25  foot)  segments. 

(iv)  The  pair  count,  gauge,  footage, 
and  number  of  insulation  faults  shall  be 
recorded.  This  information  shall  be 
retained  on  a  6  month  nmning  basis  for 
review  by  REA  when  requested. 

(v)  A  fault  rate,  in  a  continuous  length 
in  any  one  reel,  in  excess  of  one  fault 
per  3.000  conductor  meters  (10,000 
conductor  feet)  due  to  manufacturing 
defects  is  cause  for  rejection.  A 
minimum  of  6,000  conductor  meters 
(20,000  conductor  feet)  is  required  to 
develop  a  noncompliance  in  a  reel. 

(9)  Repairs  to  the  conductor 
insulation  during  manufacturing  are 
permissible.  The  method  of  repair  shall 
be  accepted  by  REA  prior  to  its  use.  The 
repaired  insulation  shall  be  capable  of 
meeting  the  relevant  electrical 
requirements  of  this  section. 

(10)  All  repaired  sections  of 
insulation  shall  be  retested  in  the  same 
manner  as  originally  tested  for 


compliance  with  paragraph  {b)(7)  of  this        (ii)  Each  pair  in  the  completed  cable 
^^*»°"-  ,  (2)  The  colors  used  to  provide 

(11)  The  colored  composite  insulating     identification  of  the  tip  and  ring 


material  removed  from  or  tested  on  the 
conductor,  from  a  finished  cable,  shall 
be  capable  of  meeting  the  following 
performance  requirements: 


Property 


conductor  of  each  pair  shall  be  as 
shown  in  the  following  table: 


Tensile  Strength,  Minimum 
Megapascals  (MPa)  (Pounds 
per  square  inch  (psi))  

Ultimate  Elongation  Percent. 
Minimum  

CokJ  Bend  Failures,  Maximum  . 

Shrinkback.  Maximum  Millime- 
ter (mm)  (Inches  (in.)) 

Adhesion,  Maximum  Newtons 
(N)  (Pound-force  (Ibf))  

Compression  Minimum,  N  (Ibf) 


(12)  Testing  procedures.  The 
procedures  for  testing  the  composite 
insulation  samples  for  compliance  with 
paragraph  (b)(ll)  of  this  section  shall  be 
as  follows: 

(i)  Tensile  strength  and  ultimate 
elongation.  Samples  of  the  insulation 
material,  removed  from  the  conductor, 
shall  be  tested  in  accordance  with 
ASTM  D  2633-82(1989).  except  that  the 
speed  of  jaw  separation  shall  be  50 
millimeters/minute  (50  mm/min)  (2 
inches/minute  (2  in./min)). 

Note:  Quality  assurance  testing  at  a  jaw 
separation  speed  of  500  mm/min  (20  in./min) 
is  permissible.  Failures  at  this  rate  shall  be 
retested  at  the  50  mm/min  (2  in./min)  rate  to 
determine  specification  compliance. 

(ii)  Cold  bend.  Samples  of  the 
insulation  material  on  the  conductor 
shall  be  tested  in  accordance  with 
ASTM  D  4565-90a  at  a  temperature  of 
-40±1  "C  with  a  mandrel  diameter  of  6 
mm  (0.25  in.).  There  shall  be  no  cracks 
visible  to  normal  or  corrected-to-normal 
vision. 

(iii)  Shrinkback.  Samples  of 
insulation  shall  be  tested  for  four  hours 
at  a  temperature  of  115±1  "C  in 
accordance  with  ASTM  D  4565-90a. 

(iv)  Adhesion.  Samples  of  insulation 
material  on  the  conductor  shall  be 
tested  in  accordance  with  ASTM  D 
4565-90a  with  a  crosshead  speed  of  50 
mm/min  (2  in./min). 

(v)  Compression.  Samples  of  the 
insulation  material  on  the  conductor 
shall  be  tested  in  accordance  with 
ASTM  D  4565-90a  with  a  crosshead 
speed  of  5  mm/min  (0.2  in./min). 

(13)  Other  methods  of  testing  may  be 
used  if  acceptable  to  REA. 

(c)  Identification  of  pairs  and  twisting 
of  pairs.  (1)  The  PVC  skin  shall  be 
coloredao  identify: 

(i)  The  tip  and  ring  conductor  of  each 
pair;  and 


25  Violet 


(3)  Standards  of  color.  The  colors  of 
the  insulated  conductors  supplied  in 
accordance  with  this  section  are 
specified  in  terms  of  the  Munsell  Color 
System  (ASTM  D  1535-89)  and  shall 
comply  with  the  "Table  of  Wire  and 
Cable  Limit  Chips"  as  defined  in  ANSI/ 
EIA-359-A-84.  (Visual  color  standards 
meeting  these  requirements  may  be 
obtained  directly  from  the  Munsell 
Color  Company,  Inc..  2441  North 
Calvert  Street.  Bahimore.  Maryland 
21218). 

(4)  Positive  identification  of  the  tip 
and  ring  conductors  of  each  pair  by 
marking  each  conductor  of  a  pair  with 
the  color  of  its  mate  is  permissible.  The 
method  of  marking  shall  be  accepted  by 
REA  prior  to  its  use. 

(5)  Other  methods  of  providing 
positive  identification  of  the  tip  and 
ring  conductors  of  each  pair  may  be 
employed  if  accepted  by  REA  prior  to  its 
use. 

(6)  The  insulated  conductors  shall  be 
twisted  into  pairs. 

(7)  In  order  to  provide  sufficiently 
high  crosstalk  isolation,  the  pair  twists 
shall  be  designed  to  enable  the  cable  to 
meet  the  capacitance  unbalance  and  the 
crosstalk  loss  requirements  of 
paragraphs  (h)(2),  (h)(3).  and  (h)(4)  of 
this  section. 

(8)  The  average  length  of  pair  twists 
in  any  pair  in  the  finished  cable,  when 
measured  on  any  3  meter  (m)  (10  foot 
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:ore.  (1) 
in 


jp  reasons, 
into  two 

a  particular 
}indings  of 
^articular 
ndicated  by 
be 

paragraph 
I  units  in  a 


(fi))  length,  shall  not  exceei  1 152  mm  (6 
in.). 

(d)  Forming  of  the  cable 
Twisted  pairs  shall  be  asseinbled 
such  a  way  as  to  form  a  substantially 
cyhndrical  group. 

(2)  When  desired  for  lay 
the  basic  group  may  be  divided 
or  more  subgroups  called  u  lits 

(3)  Each  group,  or  unit  in 
group,  shall  be  enclosed  in 
the  colors  indicated  for  its 
pair  count.  The  pair  count, 
the  color  of  insulation,  shal 
consecutive  as  indicated  in 
(dH5)  of  this  section  throug 
group. 

(4)  Threads  or  tapes  used 
shall  be  nonhygroscopic  an 
nonwicking.  The  threads 
of  a  suitable  number  of  end 
color  arranged  as  color  ban^s 
tapes  are  used  as  binders, 
colored.  Binders  shall  be  apblied 
lay  of  not  more  than  100 
colored  binders  shall  be  rea^lily 
recognizable  as  the  basic  in 
and  shall  be  distinguishable 
other  colors. 

(5)  The  colors  of  the  bindings 
their  significance  with  resp<  ct 
count  shall  be  as  shown  in 
table: 


shall 


I  ended  color 
from  all 


t  le 


Group  No. 


1 
2 
3 

4 
5 


7  .. 

8.. 

9.. 

10 

11 

12 

13 

14 

15 

16 

17. 

18 

19, 

20. 

21  . 

22. 

23  . 

24 


Cotof  ot  tendings 


Whrte-Blue 

Whrte-Orange  . 
Whrte-Green  ... 
White-Brown  ... 

White-Slate 

Red-Blue 

Red-Orange  ... 

Red-Green  

Red-Brown  

Red-Slate  

Black-Blue 

Black-Orange  . 
Black-Green  ... 
Black-Brown  ... 

Black-Slate 

Yellow-Blue  

Yellow-Orange 
Yellow-Green  . 
Yeltow-Brown  . 
Yellow-Slale  .... 

Vlotet-Blue 

Viotet-Orange  .. 
Violet-Green  .... 
Violet-Brown  .... 


ur  it 
ii 


binder 
optional. 


(6)  The  use  of  the  white 
in  cables  of  100  pair  or  less 

(7)  When  desired  for  maniifacturing 
reasons,  two  or  more  25  pair 
be  bound  together  with  nonli  ygroscop 
and  nonwicking  threads  or 
super-units.  The  group  binders 
super-unit  binders  shall  be 
that  the  combination  of  the 
shall  positively  identify  each 


as  binders 


consists 
of  each 
.  When 

shall  be 
widi  a 
(4  in.).  The 


and 
to  pair 
following 


Group  pair 
count 


1-25 

26-50 

51-75 

76-100 

101-125 

126-150 

151-175 

176-200 

201-225 

226-250 

251-275 

276-300 

301-325 

326-350 

351-375 

376-400 

401-425 

426-450 

451-^75 

476-500 

501-525 

526-550 

551-575 

576-600 


groups  may 
.  ic 
tipes ; 


into 
and  the 
cblored  such 
o  binders 
25  pair 


't'V 


group  from  every  other  25  pair  group  in 
the  cable. 

(8)  Super-unit  binders  shall  be  of  the 
colors  shown  in  the  following  table: 


Super-Unit  Binder  Colors 

Pair  No. 

Binder  color 

1-600 

601-1200  

White 
Red 

(e)  Core  wrap.  (1)  The  core  shall  be 
completely  covered  with  a  layer  of 
nonhygroscopic  and  nonwicking 
dielectric  material.  The  core  wrap  shall 
be  applied  with  an  overlap. 

(2)  The  core  wrap  shall  provide  a 
sufHcient  heat  barrier  to  prevent  visible 
evidence  of  conductor  insulation 
deformation  or  adhesion  between 
conductors,  caused  by  adverse  heat 
transfer  during  the  jacketing  operation. 

(3)  Engineering  Information:  If 
required  for  manufacturing  reasons, 
white  or  uncolored  binders  of 
nonhygroscopic  and  nonwicking 
material  may  be  applied  over  the  core 
and/or  core  wrap. 

(f)  Shield.  (1)  An  aluminum  shield, 
plastic  coated  on  one  side,  shall  be 
applied  longitudinally  over  the  core 
wrap. 

(2)  The  shield  may  be  applied  over 
the  core  wrap  with  or  without 
corrugations  (smooth)  and  shall  be 
bonded  to  the  outer  jacket. 

(3)  The  shield  overlap  shall  be  a 
minimum  of  3  mm  (0.125  in.)  for  cables 
with  core  diameters  of  15  mm  (0.625  in.) 
or  less  and  a  minimum  of  6  mm  (0.25 
in.)  for  cables  with  core  diameters 
greater  than  15  mm  (0.625  in.).  The  core 
diameter  is  defined  as  the  diameter 
under  the  core  wrap  and  binding. 

(4)  General  requirements  for 
application  of  the  shielding  material 
shall  be  as  follows: 

(i)  Successive  lengths  of  shielding 
tapes  may  be  joined  during  the 
manufacturing  process  by  means  of  cold 
weld,  electric  weld,  soldering  with  a 
nonacid  flux,  or  other  acceptable  means; 

(ii)  The  metal  shield  with  the  plastic 
coating  shall  have  the  coating  removed 
prior  to  joining  the  metal  ends  together. 
After  joining,  the  plastic  coating  shall  be 
restored  witihout  voids  using  good 
manufacturing  techniques; 

(iii)  The  shields  of  each  length  of 
cable  shall  be  tested  for  continuity.  A 
one  meter  (3  ft)  section  of  shield 
containing  a  factory  joint  shall  exhibit 
not  more  than  110  percent  of  the 
resistance  of  a  shield  of  equal  length 
without  a  joint; 

(iv)  The  breaking  strength  of  any 
section  of  a  shield  tape  containing  a 
factory  joint  shall  not  be  less  than  80 


percent  of  the  breaking  strength  of  an 
adjacent  section  of  the  shield  of  equal 
length  without  a  joint; 

(v)  The  reduction  in  thickness  of  the 
shielding  material  due  to  the 
corrugating  or  application  process  shall 
be  kept  to  a  minimum  and  shall  not 
exceed  10  percent  at  any  spot;  and 

(vi)  The  shielding  material  shall  be 
applied  in  such  a  manner  as  to  enable 
the  cable  to  pass  the  bend  test  as 
specified  in  paragraph  (i)(l)  of  this 
section. 

(5)  The  dimensions  of  the  uncoatcd 
aluminum  tape  shall  be  0.203010.0254 
mm  (0.0080±0.0010  in.). 

(G)  The  aliuninum  tape  shall  conform 
toeiUier  Alloy  AA-1 100-0,  AA-1145- 
0,  or  AA-1 235-0  as  covered  in  the  latest 
edition  of  Aluminum  Standards  and 
Data,  issued  by  the  Aluminum 
Association,  except  that  requirements 
for  tensile  strength  are  waived. 

(7)  The  single-sided  plastic  coated 
aluminum  shield  shall  conform  to  the 
requirements  of  ASTM  B  736-92a,  Typo 
I  Coating,  Class  1  or  2,  or  Type  II 
Coating,  Class  1.  The  minimum 
thickness  of  the  Type  I  Coating  shall  be 
0.038  mm  (0.0015  in.).  The  minimum 
thickness  of  the  Type  II  Coating  shall  be 
0.008  mm  (0.0003  in.). 

(8)  The  plastic  coated  aluminum 
shield  shall  be  tested  for  resistance  to 
water  migration  by  immersing  a  one 
meter  (3  ft)  length  of  tape  under  a  one 
meter  (3  ft)  head  of  water  containing  a 
soluble  dye  plus  0.25  percent  (%) 
wetting  agent. 

(i)  After  a  minimum  of  5  minutes,  no 
dye  shall  appear  between  the  interface 
of  the  shield  tape  and  the  plastic 
coating. 

(ii)  The  actual  test  method  shall  bn 
acceptable  to  REA. 

(9)  The  bond  between  the  plastic 
coated  shield  and  the  jacket  shall 
conform  to  the  following  requirements- 

(i)  Prepare  test  strips  approximately 
200  mm  (8  in.)  in  length.  Slit  the  jacket 
and  shield  longitudinally  to  produce  4 
strips  evenly  spaced  and  centered  in  4 
quadrants  on  the  jacket  circumference. 
One  of  the  strips  shall  be  centered  over 
the  overlapped  edge  of  the  shielding 
tape.  The  strips  shall  be  13  mm  (0.5  in  ) 
wide.  For  cable  diameters  less  than  19 
mm  (0.75  in.)  make  two  strips  evenly 
spaced. 

(ii)  Separate  the  shield  and  jacket  for 
a  sufficient  distance  to  allow  the  shield 
and  jacket  to  be  fitted  in  the  upper  and  ' 
lower  jaws  of  a  tensile  machine.  Record 
the  maximum  force  required  to  separate 
the  shield  and  jacket  to  the  nearest 
newton  (pound-force).  Repeat  this 
action  for  each  test  strip. 

(iii)  The  force  required  to  separate  the 
jacket  from  the  shield  shall  not  be  less 
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than  9  N  (2  IbO  for  any  individual  strip 
when  tested  in  accordance  with 
paragraph  (fl(9)(ii)  of  this  section.  The 
average  force  for  all  strips  of  any  cable 
shall  not  be  less  than  18  N  (4  Ibf). 
(g)  Cable  jacket  and  extraneous 
material.  (1)  The  jacket  shall  provide  the 
cable  with  a  tough,  flexible,  protective 
covering  which  can  withstand  stresses 
reasonably  expected  in  normal 
installation  and  service. 

(2)  The  jacket  shall  be  free  from  holes, 
splits,  blisters,  or  other  imperfections 
and  shall  be  as  smooth  and  concentric 
as  is  consistent  with  the  best 
commercial  practice. 

(3)  The  raw  material  used  for  the 
cable  jacket  shall  be  one  of  the  following 
four  types: 

(i)  type  PVC-55554EOXO  in 
accordance  with  ASTM  D  2287- 
81(1988); 

(ii)  Type  PVC-65554EOXO  in 
accordance  with  ASTM  D  2287- 
81(1988); 

(iii)  Type  PVC-55556EOXO  in 
accordance  with  ASTM  D  2287- 
81(1988):  or 

(iv)  Type  PVC-66554EOXO  in 
accordance  with  ASTM  D  2287- 
81(1988). 

(4)  The  jacketing  material  removed 
from  or  tested  on  the  cable  shall  be 
capable  of  meeting  the  following 
performance  requirements: 


Property 


Tensile  StrengttvUnaged  Mini- 
mum. MPa  (psi)  

Ultimate  Elongation-Unaged 
Minimum,  Percent  (%)  

Tensile  Strength-Aged  Minn 
mum,  %  of  original  value  .... 

Ultimate  Elongation-Aged  Min- 
imum, %  of  original  value  ... 

Impact  Failures,  Maximum 


Jacket  per- 
formance 


13.8(2000) 

200 

80 

50 

2/10 


(5)  Testing  procedures.  The 
procedures  for  testing  the  jacket  samples 
for  compliance  writh  paragraph  (g)(4)  of 
this  section  shall  be  as  follows: 

(i)  Tensile  strength  and  ultimate 
elongation-unaged.  The  test  shall  be 
performed  in  accordance  with  ASTM  D 
2633-82(1989),  using  a  jaw  separation 
speed  of  50  mm/min  (2  in./min). 

Note:  Quality  assurance  testing  at  a  jaw 
separation  speed  of  500  nrun/min  (20  in./min) 
is  permissible.  Failures  at  this  rate  shall  be 
retested  at  the  50  mm/min  (2  in./min)  rate  to 
determine  specification  compliance. 

(ii)  Tensile  strength  and  ultimate 
elongation-aged.  The  test  shall  be 
performed  in  accordance  with 
paragraph  (g)(5)(i)  of  this  section  after 
being  aged  for  7  days  at  a  temperature 
of  10011  °C  in  a  circulating  air  oven 
conforming  to  ASTM  D  2436-85. 


(iii)  Impact.  The  test  shall  be 
performed  in  accordance  with  ASTM  D 
4565-90a  using  an  impact  force  of  4 
newton-meter  (3  pou.nd  force-foot)  at  a 
temperature  of  - 10±1  °C.  The  cylinder 
shall  strike  the  sample  at  the  shield 
overlap.  A  crack  or  split  in  the  jacket 
constitutes  failure. 

(6)  Jacket  thickness.  The  nominal 
jacket  thickness  shall  be  as  specified  in 
the  following  table.  The  test  method 
used  shall  be  either  the  End  Sample 
Method  (paragraph  (g)(6)(i)  of  this 
section)  or  the  Continuous  Uniformity 
Thickness  Gauge  Method  (paragraph 
(g)(6)(ii)  of  this  section): 


No.  of  pairs 


25  or  less 

50 

100 


200 

300 

400  

600  

800  and  over 


Nominal  jack 

et  ttiickness 

mm  (in.) 


1.4(0.055) 
1.5(0.060) 
1.7(0.065) 
1.9(0.075) 
2.2  (0.085) 
2.4  (0.095) 
2.9(0.115) 
3.3(0.130) 


(i)  End  sample  method.  The  jacket 
shall  be  capable  of  meeting  the 
following  requirements: 
Minimum  Average  Thickness— 90%  of 

nominal  thickness 
Minimum  Thickness— 70%  of  nominal 

thickness 

(ii)  Continuous  uniformity  thickness 
gauge  method.  (A)  The  jacket  shall  be 
capable  of  meeting  the  following 
requirements: 
Minimum  Average  Thickness— 90%  of 

nominal  thickness 
Minimum  (Min.)  Thickness— 70  %  of 

nominal  thickness 
Maximum  (Max.)  Eccentricity— 55% 
Eccentricity=Max.  Thickness— Min. 
Thickness  (Average  Thickness)xl00 
(B)  Maximum  and  minimum 
thickness  values.  The  maximum  and 
minimum  thickness  values  shall  be 
based  on  the  average  of  each  axial 
section. 

(7)  The  color  of  the  jacket  shall  be 
either  black  or  dark  grey  in  conformance 
with  the  Munsell  Color  System 
specified  in  ASTM  D  1535-89. 
.   (8)  There  shall  be  no  water  or  other 
contaminants  in  the  finished  cable 
which  would  have  a  detrimental  effect 
on  its  performance  or  its  useful  life. 

(h)  Electrical  requirements — (1) 
Mutual  capacitance  and  conductance. 
(i)  The  average  mutual  capacitance 
(corrected  for  length)  of  all  pairs  in  any 
reel  shall  not  exceed  the  following  when 
tested  in  accordance  with  ASTM  D 
4566-90  at  a  frequency  of  1.0±  0.1 
kilohertz  (kHz)  and  a  temperature  of 
23±3''C: 


Number  of  cahip 

Mutual  capacitance 

pairs 

Nanofarad/ 
kilometer 

(Nanofarad/ 
mile) 

12  

52r4 
52±2 

(83r7) 
(83i4) 

Over  12  

(ii)  The  root  mean  square  (rms) 
deviation  of  the  mutual  capacitance  of 
all  pairs  from  the  average  mutual 
capacitance  of  that  reel  shall  not  exceeft 
3.0  %  when  calculated  in  accordance 
with  ASTM  D  4566-90. 

(iii)  The  mutual  conductance 
(corrected  for  length  and  gauge)  of  any 
pair  shall  not  exceed  3.7  micromhos/ 
kilometer  (micromhos/km)  (6.0 
micromhos/mile)  when  tested  in 
accordance  with  ASTM  D  4566-90  at  a 
frequency  of  1.010.1  kHz  and  a 
temperature  of  2313°C. 

(2)  Pair-to-pair  capacitance 
unbalance.  The  capacitance  unbalance 
as  measured  on  the  completed  cable 
shall  not  exc^d  45.3  picofarad/ 
kilometer  (pF/km)  (25  picofarad/1000  ft 
(pF/1000  ft))  rms  when  tested  in 
accordance  with  ASTM  D  4566-90  at  a 
frequency  of  1.010.1  kHz  and  a 
temperature  of  2313"'C. 

(3)  Pair-to-ground  capacitance 
unbalance,  (i)  The  average  capacitance 
unbalance  as  measured  on  the 
completed  cable  shall  not  exceed  574 
pF/km  (175  pF/1000  ft)  when  tested  in 
accordance  with  ASTM  D  4566-90  at  a 
frequency  of  1  0.1  kHz  and  a 
temperature  of  23±3''C. 

(ii)  When  measuring  pair-to-ground 
capacitance  unbalance  all  pairs  except 
the  pair  under  test  are  grounded  to  the 
shield  except  when  measuring  cable 
containing  super-units  in  which  case  all 
other  pairs  in  the  same  super-unit  shall 
be  grounded  to  the  shield. 

(iii)  Pair-to-ground  capacitance 
unbalance  may  var>'  directly  with  the 
length  of  the  cable. 

(4)  Crosstalk  loss,  (i)  The  rms  output- 
to-output  far-end  crosstalk  loss  (FEXT) 
measured  on  the  completed  cable  in 
accordance  with  ASTM  D  4566-90  at  a 
test  frequency  of  150  kHz  shall  not  be 
less  than  68  decibel/kilometer  (dB/km) 
(73  decibel/1000  ft  (dB/1000  ft)).  The 
rms  calculation  shall  be  based  on  the 
combined  total  of  all  adjacent  and 
alternate  pair  combinations  within  the 
same  layer  and  center  to  first  layer  pair 
combinations. 

(ii)  The  FEXT  crosstalk  loss  between 
any  pair  combination  of  a  cable  shall 
not  be  less  than  58  dB/km  (63  dB/1000 
ft)  at  a  frequency  of  150  kHz.  If  the  loss 
Ko  at  a  frequency  Fo  for  length  L,,  is 
known,  then  K,  can  be  determined  for 
any  other  frequency  F*  or  length  L,  by: 
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FEXT  lo.ss(K  J  =  K„  -20  log  10-^-- 10  log  10^^ 


(iii)  The  near-end  cro  istalk  loss 
(NEXT)  as  measured  wi  hin  and 
between  units  of  a  com]  ileted  cable  in 
accordance  with  ASTM  D  4566-90  at  a 
frequency  of  772  kHz  sh  all  not  be  less 
than  the  following  meai  i  minus  sigma 
(M-S)  crosstalk  requirei  iienl  for  any  unit 
within  the  cable: 


Unit  size 


Within  Unit: 
12  and  13  pairs  ... 
18  and  25  pairs  ... 

Between  Unit: 
Adjacent  1 3  pairs 
Adjacent  25  pairs 
Nonadjacent  (ail)  . 


Where  M-S  is  the  Mean 
coupling  loss  based  on 
total  of  all  pair  conibina 
Standard  Deviation, 
value. 


tie 


Sigi  na 


e.  Each 
« ach  length  of 
1  leasured  with 

ctors  and  the 
hpve  an 

ot  less  than 

(500  megohm- 

meisurement  shall 

ith  the 
4566-90. 


(1) 


(5)  Insulation  rpsistan 
insulated  conductor  in 
completed  cable,  when 
all  other  insulated  con,d 
shield  grounded,  shall 
insulation  resistance  of 
152  megohm- kilometer 
mile)  at  20±1°C.  The 
be  made  in  accordance  v 
procedures  of  ASTM  D 

(6)  High  voltage  test. 
of  completed  cable,  the 
strength  of  the  insulatioi 
conductors  shall  be  t^step 
with  ASTM  D  4566-90 
withstHnd.  for  3  seconds 
current  (dc)  potential  w 
less  than: 

(A)  3.6  kilovolts  for  22|gauge 
conductors:  or 

(B)  3.0  kilovolts  for  24|gauge 
conductors. 


(ii)  In  each  length  of  r.( 
the  dielectric  strength  be 
shield  and  all  conductor 
shall  be  tested  in  accordc  nee 
ASTM  D  4566-90  and  sljll 
for  3  seconds,  a  dc  poten 
value  is  not  less  than  10 


(7)  Conductor  resistant  e. 
resistance  of  any  condud  or 
measured  in  the  complet  sd 
accordance  with  ASTM  I 
shall  not  exceed  the  folio  m 
when  measured  at  or  coriec 
temperature  of  20±1''C: 
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cable  in 
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ted  to  a 


AWG 

Maximum  resistance 

ohm&l<ilometer 

(ohms/1000  ft) 

22 

24 

60.7 
95.1 

(18.5) 
(29.0) 

(8)  Resistance  unbalance,  (i)  The 
difference  in  dc  resistance  between  the 
two  conductors  of  a  pair  in  the 
completed  cable  shall  not  exceed  the 
values  listed  in  this  paragraph  when 
measured  in  accordance  with  the 
procedures  of  ASTM  D  4566-90: 


56 
60 

65 
66 
81 


AWG 

Resistance 
unktalance 

^'.aximum  tor 
any  reel 

Average  percent 

Individual  pair 
percent 

22 

24  

1.5 
1.5 

4.0 
5.0 

(ii)  The  resistance  unbalance  between 
tip  and  ring  conductors  shall  be  random 
with  respect  to  the  direction  of 
unbalance.  That  is,  the  resistance  of  the 
tip  conductors  shall  not  be  consistenflv 
higher  with  respect  to  the  ring 
conductors  and  vice  versa. 

(9)  Electrical  variations,  (i)  Pairs  in 
each  length  of  cable  having  either  a 
ground,  cross,  short,  or  open  circuit 
condition  shall  not  be  permitted 

(ii)  The  maximum  number  of  pairs  in 
h  Coble  which  may  vary  as  specified  in 
par.igrnph  (h)(9)(iii)  of  this  section  fro.m 
the  electrical  parameters  given  in  this 
section  are  listed  in  this  paragraph. 
These  pairs  may  be  excluded  from  the 
arithmetic  calculation: 


Nominal  pair  count 

Maximum 
No.  of  pairs 
witti  allow- 
able elec- 
trical vari- 
ation 

12-100 

1 

101-300  

301^00 

401-600  

601  and  above  

2 
3 

4 
6 

{iii)  Parameter  variations — (A) 
Capacitance  unbalance-to-ground  If  the 
cable  fails  either  the  maximum 
individual  pair  or  average  capacitance 
unbalance-to-ground  requirement  and 
all  individual  pairs  are  3280  pF/km 
(1000  pF/1000  ft)  or  less  the  number  of 
pairs  specified  in  paragraph  (h)(9)(ii)  of 
this  section  may  be  eliminated  from  the 
average  and  maximum  individual 
calculations. 


(B)  Resistance  unbalance.  Individual 
pair  of  not  more  than  7  percent  for  all 
gauges. 

(C)  Far  end  crosstalk.  Individual  pair 
combination  of  not  less  than  52  dB/km 
(57dB/1000ft). 

Note:  REA  recognizes  that  in  large  pair 
count  cables  (600  pair  and  above)  a  cross, 
short,  or  open  circuit  condition  occasionally 
may  develop  in  a  pair  which  does  not  affect 
the  performance  of  the  other  cable  pairs.  In 
these  circumstances  rejection  of  the  entire 
cable  may  be  economically  unsound  or 
repairs  may  be  impractical.  In  such 
circumstances  the  manufacturer  may  desire 
to  negotiate  with  the  customer  for  ac(  epfance 
of  the  cable.  No  more  than  0.5  perr>;nt  of  ihf 
pairs  may  be  involved. 

(i)  Mechanical  requirements — (1 ) 
Cable  cold  bend  test.  The  completed 
cable  shall  be  capable  of  meeting  the 
requirements  of  ASTM  D  4565-90a  isficr 
conditioning  at  -  20  ±  2  "C  except  the 
mandrel  diameters  shall  be  as  spet  ifjed 
below: 


Cable  outside  diameter 


<40  mm  (1.5  in.) 
>40  mm  (1.5  in.) 


Mandrel 
diameter 


20)1 


(2)  Cable pame  test.  The  complcteiJ 
cable  shall  be  capable  of  meeting  a 
maximum  flame  height  of  3.7  m  (12. ti  ft; 
when  tested  in  accordance  with 
Underwriters  Laboratories  (UL)  1666 
dated  Januarv  22,  1991. 

(3)  Cable  listing.  All  cables 
manufactured  to  the  specification  of  th;s 
section  at  a  minimum  shall  be  listed  as 
Communication  Riser  Cable  (Type  CAfR) 
in  accordance  with  Sections  800-30  .'.nd 
800-51  (b)  of  the  1993  National 
Electrical  Code. 

(j)  Sheath  slitting  cord  (optional).  (1) 
Sheath  slitting  cords  may  be  used  in  the 
cable  structure  at  the  option  of  the 
manufacturer. 

(2)  When  a  sheath  slitting  cord  is  used 
it  shall  be  nonhygroscopic  and 
nonwicking,  continuous  throughout  a 
length  of  cable,  and  of  sufficient 
strength  to  open  the  sheath  without 
breaking  the  cord. 

(3)  Sheath  slitting  cords  shall  be 
capable  of  consistently  slitting  the  jacket 
and/or  shield  for  a  continuous  length  of 
0.6  m  (2  ft)  when  tested  in  accordance 
with  the  procedure  specified  in 
Appendix  B  of  this  section. 

(k)  Identification  marker  and  length 
marker.  (1)  Each  length  of  cable  shall  be 
permanently  identified  as  to 
manufacturer  and  year  of  manufadurc 
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(2)  The  number  of  conductor  pairs 
and  their  gauge  size  shall  be  marked  on 
the  jacket. 

(3)  The  marking  shall  be  printed  on 
the  jacket  at  regular  intervals  of  not 
more  than  1.5  m  (5  ft). 

(4)  An  alternative  method  of  marking 
may  be  used  if  accepted  by  REA  prior 
to  its  use. 

(5)  The  completed  cable  shall  have 
sequentially  numbered  length  markers 
in  FEET  OR  METERS  at  regular 
intervals  of  not  more  than  1.5  m  (5  ft) 
along  the  outside  of  the  jacket. 

(6)  The  method  of  length  marking 
shall  be  such  that  for  any  single  length 
of  cable,  continuous  sequential 
numbering  shall  be  employed. 

(7)  The  numbers  shall  be  dimensioned 
and  spaced  to  produce  good  legibility 
and  shall  be  approximately  3  mm  (0.125 
in.)  in  height.  An  occasional  illegible 
marking  is  permissible  if  there  is  a 
legible  marking  located  not  more  than 

I  5m(5  ft)  from  it. 

(8)  The  method  of  marking  shall  be  by 
means  of  suitable  surface  markings 
producing  a  clear,  distinguishable, 
contrasting  marking  acceptable  to  REA 
Where  direct  or  transverse  printing  is 
employed,  the  characters  should  be 
indented  to  produce  greater  durability 
of  marking.  Any  other  method  of  length 
marking  shall  be  acceptable  to  REA  as 
producing  a  marker  suitable  for  the 
field.  Size,  shape  and  spacing  of 
numbers,  durability,  and  overall 
legibility  of  the  marker  shall  be 
considered  in  acceptance  of  the  method. 

(9)  The  accuracy  of  the  length 
marking  shall  be  such  that  the  actual 
length  of  any  cable  section  is  never  less 
than  the  length  indicated  by  the 
marking  and  never  more  than  one 
percent  greater  than  the  length  indicated 
ity  the  marking. 

(10)  The  color  of  the  initial  marking 
for  a  black  colored  jacket  shall  be  either 
white  or  silver.  The  color  of  the  initial 
marking  for  a  dark  grey  colored  jacket 
shall  be  either  red  or  black.  If  the  initial 
marking  of  the  black  colored  jacket  fails 
to  meet  the  requirements  of  the 
preceding  paragraphs,  it  will  be 
permissible  to  either  remove  the 
defective  marking  and  re-mark  with  the 
white  or  silver  color  or  leave  the 
defective  marking  on  the  cable  and  re- 
mark with  yellow.  If  the  initial  marking 
of  the  dark  grey  colored  jacket  fails  to 
meet  the  requirements  of  the  preceding 
paragraphs,  it  will  be  permissible  to 
either  remove  the  defective  marking  and 
re-mark  with  the  red  or  black  color  or 
leave  the  defective  marking  on  the  cable 
and  re-mark  with  yellow.  No  further  re- 
marking is  permitted.  Any  re-marking 
shall  be  on  a  different  portion  of  the 
rable  circumference  than  any  existing 


marking  when  possible  and  have  a 
numbering  sequence  differing  from  any 
other  existing  marking  by  at  least  5.000. 
(11)  Any  reel  of  cable  which  contains 
more  than  one  set  of  sequential 
markings  shall  be  labeled  to  indicate  the 
color  and  sequence  of  marking  to  be 
used.  The  labeling  shall  be  applied  to 
the  reel  and  also  to  the  cable. 

(1)  Preconnectorized  cable  (optional). 
(1)  At  the  option  of  the  manufacturer 
and  upon  request  by  the  purchaser, 
cables  100  pairs  and  larger  may  be 
factory  terminated  in  25  pair  splicing 
modules. 

(2)  The  splicing  modules  shall  meet 
the  requirements  of  REA  Bulletin  345- 
54.  PE-52.  REA  Specification  for 
Telephone  Cable  Splicing  Connectors 
(Incorporated  by  Reference  at 

§  1755.97).  and  be  accepted  by  REA 
prior  to  their  use. 

(m)  Acceptance  testing  and  fxtent  of 
testing.  (1)  The  tests  described  in 
Appendix  A  of  this  section  are  intended 
for  acceptance  of  cable  designs  and 
major  modifications  of  accepted 
designs.  REA  decides  what  constitutes  a 
major  modification.  These  tests  are 
intended  to  show  the  inherent 
capability  of  the  manufacturer  to 
produce  cable  products  having  long  life 
and  stability. 

(2)  For  initial  acceptance,  the 
manufacturer  shall  submit: 

(i)  An  original  signature  certification 
that  the  product  fully  complies  with 
each  section  of  the  specification: 
(ii)  Qualification  Test  Data,  per 
Appendix  A  of  this  section: 
(iii)  To  periodic  plant  inspections; 
(iv)  A  certification  that  the  product 
does  or  does  not  comply  writh  the 
domestic  origin  manufacturing 
provisions  of  the  "Buy  American" 
requirements  of  the  Rural  Electrification 
Act  of  1938  (7  U.S.C.  901  et  seq.); 

(v)  Written  user  testimonials 
concerning  performance  of  the  product; 
and 

(vi)  Other  nonproprietary  data 
deemed  ncc:cssary  by  the  Chief.  Outside 
Plant  Branch  (Telephone). 

(3)  For  requalification  acceptance,  the 
manufacturer  shall  submit  an  original 
signature  certification  that  the  product 
fully  complies  with  each  section  of  the 
specification,  excluding  the 
Qualification  Section,  and  a  certification 
that  the  product  does  or  does  not 
comply  with  the  domestic  origin 
manufacturing  provisions  of  the  "Buy 
American"  requirements  of  the  Rural 
Electrification  Act  of  1938  (7  U.S.C.  901 
et  seq.)  for  acceptance  by  June  30  every- 
three  years.  The  required  data  and 
certification  shall  have  been  gathered 
within  90  davs  of  the  submission. 


(4)  Initial  and  requahfication 
acceptance  requests  should  be 
addressed  to:  Chairman.  Technical 
Standards  Committee  "A"  (Telephone). 
Telecommunications  Standards 
Division.  Rural  Electrification 
Administration.  Washington.  IX  20250- 
1500. 

(5)  Tests  on  100  percent  of  completed 
cable,  (i)  The  shield  of  each  length  of 
cable  shall  be  tested  for  continuity  using 
the  procedures  of  ASTM  D  4566-90. 

(ii)  Dielectric  strength  between  all 
conductors  and  the  shield  shall  be 
tested  to  determine  freedom  from 
grounds  in  accordance  with  paragraph 
(h)(6)(ii)  of  this  section. 

(iii)  Each  conductor  in  the  completed 
cable  shall  be  tested  for  continuity  using 
the  procedures  of  ASTM  D  4566-90. 

(iv)  Dielectric  strength  between 
conductors  shall  be  tested  to  ensure 
freedom  from  shorts  and  crosses  in 
accordance  with  paragraph  (h)(6)(i)  of 
this  section. 

(v)  Each  conductor  in  the  completed 
preconnectorized  cable  shall  be  tested 
for  continuity. 

(vi)  Each  length  of  completed 
pre<:onncctorized  cable  shall  be  tested 
for  split  pairs. 

(vii)  The  average  mutual  capacitance 
shall  be  measured  on  all  cables.  If  the 
average  mutual  capacitance  for  the  first 
100  pairs  tested  from  randomly  selected 
groups  is  between  50  and  53  nF/km  (80 
to  85  nF/mile).  the  remainder  of  the 
pairs  need  not  to  be  tested  on  the  100 
percent  basis.  (See  paragraph  (h)(1)  of 
this  section). 

(6)  Capability  tests.  Tests  on  a  quality 
assurance  basis  shall  be  made  as 
frequently  as  is  required  for  each 
manufacturer  to  determine  and  maintain 
co.Tipliance  with: 

(i)  Performance  requirements  for 
conductor  insulation  and  jacket 
material; 

(ii)  Bonding  properties  of  coated  or 
laminated  shielding  materials; 
(iii)  Sequential  marking  and  lettering: 
(iv)  Capacitance  unbalance  and 
crosstalk: 
(v)  Insulation  resistance; 
(vi)  Conductor  resistance  and      .        • 
resistance  unbalance; 

(vii)  Cable  cold  bend  and  cable  flame 
tests;  and 
(viii)  Mutual  conductance, 
(n)  Summary  of  records  of  electrical 
and  physical  tests.  (1)  Each 
manufacturer  shall  maintain  a  suitable 
summary  of  records  for  a  period  of  at 
least  3  years  for  all  electrical  and 
physical  tests  required  on  completed 
cable  by  this  section  as  set  forth  in 
paragraphs  (m)(5)  and  (m)(6)  of  this 
section.  The  test  data  for  a  particular 
reel  shall  be  in  a  form  that  it  mav  be 
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readily  available  to  the 
REA  upon  request. 

(2)  Measurements  an 
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29-90. 

(o)  Manufacturing 
Repairs  to  the  shield 
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this  section. 
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Terminating  Cable.  Coated  Aluminum 
Shield.  Preconnectorized.  100  pairs.  22 
AVVG. 

(8)  When  preconnectorized  cable  is 
shipped,  the  splicing  modules  shall  be 
prol^ted  to  prevent  damage  during 
shipment  and  handling.  The  protection 
method  shall  be  acceptable  to  REA  prior 
to  its  use. 

Appendix  A  to  7  CFR  1755.870— 
Qualification  Test  Methods 

(I)  The  test  procedures  desi.ribed  in  shis 
apjienrfix  are  for  qualification  of  initial 
designs  and  major  modifications  of  ercep'.ed 
designs.  Ini.luded  in  paragraph  (V)  of  this 
appendix  are  suggested  fomiafs  that  mcy  be 
ust-d  in  submitting  test  results  to  RKA. 

(!I)  Sample  Selection  and  Preparation  (1 ) 
Ail  testing  shall  be  performed  on  lena'hs 
removed  sequentially  from  the  same  25  pair. 
22  gauge  jacketed  cable.  This  cable  shall  not 
havf  been  exposed  to  femperatun-s  in  excess 
of  38  °C  since  its  initial  cool  down  after 
sheathing  The  lengths  specified  are 
minimum  lengths  and  if  desirable  fro?))  a 
laboratory  testing  standpoint  ]onf;'^^r  lengihs 
may  be  used. 

(a)  Length  A  shall  be  12  ±  0.2  mettrs  (-?0 
1  0.5  feet)  long.  Prepare  the  test  sj-mple  by 
removing  the  jacket,  shield,  and  cme  w.-'ap 
for  a  sufficient  distance  on  both  ends  to  allow 
the  insulated  conductors  to  be  flared  out. 
Remove  sufficient  conductor  insulation  so 
that  appropriate  electrical  test  c  onnections 
can  be  made  at  both  ends.  Coil  the  sample 
with  a  diameter  of  15  to  20  limes  its  sheslh 
diameter.  Two  lengths  are  required. 

(b)  Length  B  shall  be  300  millimeters  (1 
(not)  long.  Three  lengths  are  required. 

(c)  Length  C  shall  be  3  meters  (10  feetj  lorig 
and  shall  be  maintained  at  23  ±  3  °C  for  the 
duration  of  the  test.  Two  lengths  are 
recjuired. 

(2)  Data  Reference  Temperature  Unless 
otherwise  specified,  all  measurements  shsil 
be  made  at  23  ±  3  °C. 

(Ill)  Environmental  Tests — (1)  Heat  Aging 
Tt-sl — (a)  Teat  Samples.  Place  one  s«mj)!e 
each  of  lengths  A  and  B  in  an  oven  or 
en-.-ironmental  chamber.  The  ends  of  sample 
A  shall  exit  from  the  chamber  or  oven  for 
electrical  tests.  Securely  seal  the  oven  exit 
holes. 

(b)  Sequence  of  Tests.  Sample  B  referenced 
in  paragraph  (III)(l)(a)  of  this  appendix  shall 
be  subjected  to  the  insulation  compression 
lest  outlined  in  paragraph  (IIi;(2'  of  this 
appendix. 

(c)  Initial  Measurements,  (i)  For  .sample  A, 
measure  the  open  circuit  cnpacilance  and 
conductance  for  each  odd  pair  at  1. 150,  and 
772  kilohertz  after  conditioning  the  sample  at 
the  data  reference  temperature  for  2A  hours 
Calculate  the  average  and  standard  deviation 
for  the  data  of  the  13  pairs  on  a  per  kilometer 
(per  mile)  basis. 

(ii)  Record  on  suggested  formats  in 
paragraph  (V)  of  this  appendix  or  on  other 
easily  readable  formats. 

(d)  Heat  Conditioning,  (i)  Immediately  after 
completing  the  initial  measurements, 
condition  the  sample  for  14  days  at  a 
temperature  of  65  ±  2  °C. 

(ii)  At  the  end  of  this  period  .Measure  and 
nail  ulate  the  parameters  given  in  paragraph 


(III)(l){c)  of  this  appendix.  Record  on 
suggested  formats  in  paragraph  (V)  of  this 
appendix  or  on  other  easily  readable  formats. 

(e)  Overall  Electrical  Deviation,  (i) 
Calculate  the  percent  change  in  all  average 
parameters  between  the  final  parameters  after 
conditioning  with  the  initial  parameters  in 
paragraph  (III)(l)(c)  of  this  appendix. 

(ii)  The  stability  of  the  electrical 
parameters  after  completion  of  this  les!  shall 
be  within  the  following  prescribed  limits; 

(A)  Capacitance.  The  average  mutual 
capacitance  shall  be  within  10  percent  of  its 
original  value; 

(B)  The  change  in  average  mutual 
capacitance  shall  be  !pss  than  10  pertenl  over 
the  frequency  range  of  1  to  150  kilohertz:  ar;d 

(C)  Conductance.  The  average  mutual 
conductance  shall  not  exceed  3.7 
micrornhos/kilometer  (6  micromhos/mile)  at 
a  frequency  of  1  kilohertz. 

(2)  Insulation  Compression  Test—[o]  T^'.sf 
Sample  B.  Remove  jacket,  shield,  and  ror»> 
wrap  being  careful  not  to  damat^e  the 
conductor  insulation.  Remove  one  pair  from 
the  core  and  carefully  separate  and  straighten 
the  insulated  conductors.  Retwist  the  two 
insulated  conductors  together  under 
sufficient  tension  to  form  10  evenly  spac  ed 
3fi0  degree  (v\  ists  in  a  length  of  100 
nr. iliimeters  (4  inches). 

(hi  Sample  Testing.  Center  the  mid  5<1 
millimeters  (2  inches)  of  the  twisted  pair 
between  two  smooth  rigid  parallel  metal 
plates  measuring  50  millimeters  (2  inches)  u. 
length  or  diameter.  Apply  a  1.5  volt  direct 
current  potential  between  the  conductors, 
using  a  light  or  buzzer  to  indicate  elef.tricai 
contact  between  the  conductors.  Apply  a 
constant  load  of  67  newtons  (15  pound-fort  ej 
on  the  sample  for  one  minute  and  monitor  for 
evidence  of  contact  between  the  conductors 
Record  results  on  suggested  formats  in 
pcragraph  (V)  of  this  appendix  or  on  other 
easily  readable  formats. 

(a)  Temperature  Cycling,  (a)  Repeat 
paragraphs  (lIl)(l)(a)'through  {IIl)(l)(c)(ii)  of 
this  appendix  for  a  separate  set  of  samples  A 
and  B  which  have  not  been  subjected  to  prior 
environmental  conditioning. 

(b)  Immediately  after  completing  Ihe 
measurements,  subject  the  test  samples  to  10 
cycles  of  temperature  between  -  40  "C  and 
+60  °C.  The  test  samples  shall  be  held  at  ea<  h 
temperature  extreme  for  a  minimum  of  1.5 
hours  during  each  cycle  of  temperature.  The 
air  within  the  temperature  cycling  chamber 
shall  be  circulated  throughout  the  duration  o) 
the  cycling. 

(c)  Repeat  paragraphs  (III)(l){d)(ii)  through 
(lll)(2)(b)  of  Ibis  appendix. 

(IV)  Control  Somp/e— (!)  Test  Samples. 
One  length  of  sample  B  shall  have  been 
maintained  at  23  ±  3  "^C  for  at  least  48  hours 
before  the  testing. 

(2)  Repeat  paragraphs  (II1)(2)  through 
(in)(2)(b)  of  this  appendix. 

(3)  Surge  Test,  (a)  One  length  of  sample  C 
shall  be  used  to  measure  the  breakdown 
between  conductors  while  the  other  length  oi 
C  shall  be  used  to  measure  core  to  shield 
breakdown. 

(b)  The  sa.mples  shall  be  capable  of 
withstanding,  without  damage,  a  single  surge 
voltage  of  20  kilovolts  peak  ^tween 
conductors,  and  35  kilovolts  peak  between 
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conductors  and  the  shield  as  hereinafter 
described.  The  surge  voltage  shall  be 
developed  from  a  capacitor  discharge 
through  a  forming  resistor  connected  in 
parallel  with  the  dielectric  of  the  test  sample. 
The  surge  generator  constants  shall  be  such 
as  to  produce  a  surge  of  1.5  x  40 
microseconds  wave  shape. 


(c)  The  shape  of  the  generated  wave  shall 
bo  determined  at  a  reduced  voltage  by 
connecting  an  oscilloscope  across  the 
forming  resistor  with  the  cable  sample 
connected  in  parallel  with  the  forming 
resistor.  The  capacitor  bank  is  charged  to  the 
test  voltage  and  then  discharged  through  the 
forming  resistor  and  test  sample.  The  test 


sample  shall  be  considered  to  have  passed 
the  test  if  there  is  no  distinct  change  in  the 
wave  shape  obtained  with  the  initial  reduced 
voltage  compared  to  that  obtained  after  the 
application  of  the  test  voltage. 

(V)  The  following  suggested  formats  may 
be  used  in  submitting  the  test  results  to  REA- 


Environmental  Conditioning 


Frequency  i  Kilohertz 


Pair  No. 


3 

**     •"•••'••••••••••••••■••••••••••••••••■•■■i 

•^     >*•••••■•■•••«((«( •••••••••••••■•»■■•»««»» 

11  

13 

15 

17  

19  

21  

23  

25 

Average  x 

Overall  Percent  Difference  In 
Average  x 


Capacitance  nF/km 
(nF/mile) 


Initial 


Final 


Conductance  micrombos/ 
km  (micromhos/mile) 


Initial 


Final 


Environmental  Conditioning 


Frequency  150  Kilohertz 


Pair  No. 


1  

3  

5 

7 :. 

9 

11  

13 

15 

17 

19 

21  

23 

25 ; 

Average  ic 

Overall  Percent  Difference  in  Average  it 


Capacitance  nF/km 
(nF/mile) 


Initial 


Environmental  Conditioning 


Final 


Conductance  micrombos/ 
km  (micromhos/mile) 


Initial 


Final 


FREQUENCY  772  KILOHERTZ 


Pair  No. 


1 
3 
5 
7 
9 
11 
13 


Capacitance  nF/km 
(nF/mile) 


Initial 


Final 


CofxJuctance  micrombos/ 
km  (micromhos/mile) 


Initial 


Final 
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15 

17  

19 

21  

23  

25  

Average  i 

Overall  Percent  Dit(erei(ce  in. 

Average  »  


Insulation  Compression: 

Control  

Heat  Age 

Temperature  Cycling  .. 
Surge  Test  (kllovoits): 

Conductor^o-Conductor  . 

Shiekt-to-Conductors  .. 


defcribed  in  this 
of  initial  and 
hea^h  slitting  cords, 
lesting  shall  be 
I)  lengths  of  cable 
he  same  25  pair, 
Th  s  cable  shall  not 
tempi  ratures  in  excess 
down  after 

U  ling  a  suitable 
9  leath  slitting 
needle  nose 


spec  imens 


shall  be 
of  23  ±  1  »C  for 
prior  to  and 


Appendix  B  to  7  CFR  1755.P70— Sheath 
Slitting  Cord  Qualification 

II)  This  test  procedure 
appendix  is  for  qualificatio 
subsequent  changes  in  s 

(II)  Sample  selection.  All 
performed  on  two  1.2  m  (4 
removed  sequentially  from 
22  gauge  jacketed  cable 
have  been  ex{>osed  to 
of  38  °C  since  its  initial  4:00 
sheathing. 

(ill)  Test  procedure.  (1) 
fool,  expose  enough  of  the 
cord  to  f)ermit  grasping  wit 
pliers. 

(2)  The  prepared  test 
maintained  at  a  temperaturt 
at  least  4  hours  immediate 
during  the  test. 

(3)  Wrap  the  sheath  sli 
the  plier  jaws  to  ensure  a 

(4)  Grasp  and  hold  the 
convenient  position  while 
pulling  the  sheath  slitting  c 
in  the  direction  away  from 
angle  of  pull  may  vary  to 
functional  degree.  A  small 
permissible. 

(5)  The  sheath  slitting  cor  1  is  considered 
acceptable  if  the  cord  can  si  t  the  jacket  and/ 
or  shield  for  a  continuous  le  ngth  of  0.6  m 
(2  ft)  without  breaking  the  c^rd. 

Dated:  June  2, 1994. 
Bob  J.  Nash, 

Under  Secrvtan,  Small 

Development. 

IFR  Doc.  94-14338  Filed  6- 
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Frequency  772  Khohertz— Continued 


Pair  No. 


Capacitance  nF/km 
(nF/nfiile) 


initial 


Final 


Conductance  micromlTos/ 
km  (m»croflr*H)e/mite) 


Initisri 


Final 


Faihjres     DEPARTMENT  OF  JUSTICE 


cord  around 

gobd  grip. 

cal  lie  in  a 
gmtly  and  firmly 
(  rd  longitudinally 
t  le  cable  end.  The 

an  ^convenient  and 
starting  notch  is 


Con^nunity  and  Rural 
3-94;  8:45  am) 


Immigration  and  Naturalization  Service 
8  CFR  Parti  03 

PNS  No.  1384-92;  AG  ORDER  NO.  1893- 
94] 

RIN1115-AD18 

Adjustment  to  the  Examinations  Fee 
Schedule 

agency:  Immigration  and  Naturalization 
Service,  Justice. 
ACTION:  Final  rule. 

SUMMARY:  This  rule  adjusts  the 
Immigration  and  Naturalization  Service 
(INS)  Examinations  Fee  schedule.  The 
increases  are  necessary  to  generate 
sufficient  revenue  to  recover  the  costs  of 
providing  adjudication  and 
naturalization  services.  This  rule 
ensures  that  funds  will  be  available  to 
continue  providing  services  to  users 
while  keeping  increases  as  small  as 
possible. 

EFFECTIVE  DATE:  July  14, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Donald  L.  Lowry,  Staff  Accountant,  Fee 
Analysis  and  Operations  Branch,  Office 
of  Finance;  Immigration  and 
Naturalization  Service;  425  I  Street, 
NW.;  room  6240;  Washington,  DC 
20536-0002;  telephone  202-616-2754. 

SUPPLEMENTARY  INFORMATION: 
I.  Introduction 

The  INS  published  a  proposed  rule  on 
January  10,  1994,  at  59  FR  1308.  to 
adjust  the  cturent  Examinations  Foe 
schedule.  The  proposed  rule  was 
initially  published  with  a  30-day 
comment  period.  To  ensure  that  the 
public  had  ample  opportunity  to  review 
and  comment  on  the  proposed  rule,  the 
comment  due  date  was  extended  from 
February  9, 1994  to  March  11,  1994  (59 
FR  5740,  Feb.  8, 1994). 

The  fee  adjustment  is  needed  to 
comply  with  specific  Federal 
immigration  laws  and  the  Federal  user 


fee  statute  and  regulations,  which 
require  the  recipients  of  special  benefits 
from  Government  services  that  are  not 
directed  to  the  public  at  large  to  bear  the 
costs  to  the  Government  of  providing 
those  services.  The  fees  amended  in  this 
rule  result  from  an  analysis  of 
adjudication  and  naturalization  services 
and  associated  costs  for  fiscal  year  1993 
and  projected  costs  for  fiscal  year  1994. 
The  revised  fees  are  calculated  to 
recover  the  costs  of  providing  these 
special  services  and  benefits. 

Comments  were  received  from  77 
commenters,  including  46  performing 
arts  organizations,  15  agricultural 
organizations,  7  employers,  3  attorney 
organizations,  3  individual  attorneys,  2 
voluntary  service  organizations,  and  1 
member  of  Congress.  The  Department 
carefully  considered  all  comments 
before  preparing  this  final  rule. 
Following  is  a  discussion  of  the 
comments. 

II.  Summary  of  Comments 

A.  Petition  for  a  Nonimmiff-ant  Worki^r 
(Form  1-129) 

Sixty-six  commenters,  largely 
performing  arts  organizations  and 
agricultural  organizations,  expressed 
dissatisfaction  with  the  proposed  fee 
schedule  for  the  Petition  for  a 
Nonimmigrant  Worker  (Form  1-129). 
The  commenters  opposed  increasing  the 
minimum  fee  from  $80  ($70  base  fee 
plus  $10  fee  per  beneficiary)  to  $120 
and  the  per  worker  fee  from  $10  to  $20. 
Fifteen  of  these  same  commenters 
questioned  the  justification  for  assessing 
a  per-worker  fee  for  petitions  with 
multiple  unnamed  beneficiaries. 

In  response  to  the  public's  comments, 
INS  is  making  the  following  changes: 
Petitioners  with  multiple  unnamed 
beneficiaries  will  no  longer  be  assessed 
any  per  worker  fee,  and  the  base  fee  will 
increase  from  $70  to  $75.  The  $5 
increase  is  consistent  with  the  general 
7.5  percent  increase  to  the  current  fee 
schedule,  which  was  discussed  in  the 
notice  of  proposed  rule. 
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On  January  11, 1994,  INS 
promulgated  a  final  rule,  59  FR  1455. 
which  allows  a  worker's  dependents  to 
be  included  in  a  petitioner's  request  for 
an  extension  of  stay  or  change  of  status, 
where  there  is  only  one  worker  in  the 
petition.  That  provision  will  go  into 
effect  at  the  time  the  form  providing  for 
this  process  becomes  available.  This 
rule  sets  a  fee  of  $10  for  each  dependent 
included  on  an  extension  of  stay  or 
change  of  status  request.  Dependents  of 
beneficiaries  covered  by  multiple 
worker  petitions  must  continue  to  file 
requests  for  an  extension  of  stay  or 
change  of  status  on  an  Apphcation  to 
Extend/Change  Nonimmigrant  Status 
(Form  1-539). 

Accordingly,  the  new  fee  structure  for 
the  Petition  for  a  Nonimmigrant  Worker 
will  be  as  follows: 

Petition  With  Unnamed  Beneficiaries 

— Fee  of  $75  per  petition. 

Petition  With  Named  Beneficiaries 

—Base  fee  of  $75  per  petition  plus 

either: 
—$10  per  worker  if  requesting  consulate 

or  port-of-entry  notification  for  visa 

issuance  or  admission; 
—$80  per  worker  if  requesting  a  change 

of  status;  or 
—$50  per  worker  if  requesting  an 

extension  of  stay.  If  filing  an 

extension  of  stay  or  change  of  status 

for  one  worker,  dependents  may  be 

included  for  a  fee.of  $10  per 

dependent. 

Two  additional  comments  related  to 
1-129  processing  were  received.  One 
commenter  stated  that  the  current 
procedure  includes  Consulate  or  port-of- 
entry  notification  for  visa  issuance  or 
admission  purposes  and  the  proposed 
procedure  does  not  discuss  this 
notification.  The  commenter  questioned 
whether  notification  would  continue. 
This  rule  amends  only  the  Examination 
Fee  schedule  and  does  not  change 
existing  procedures;  as  noted  above,  this 
notification  will  continue. 

One  commenter  also  questioned  the 
procedural  change  related  to  the  $10  fee 
for  each  dependent  of  a  beneficiary 
worker.  The  commenter  stated  that  the 
beneficiary  worker  may  be  transferred  to 
the  United  States  several  months  in 
advance  of  that  person's  family 
members  and  questioned  whether  this 
delay  between  the  two  dates  would 
present  a  problem  for  Consulate  or  port- 
of-entry  processing. 

Again,  this  rule  only  sets  the  fee  for 
dependeiits  included  on  an  extension  of 
stay  or  change  of  status  request.  The 
final  rule  promulgated  at  59  FR  1455 
provides  for  dependents  to  be  included 
on  a  request  for  an  extension  of  stay  or 


change  of  status.  An  original  petition  is 
granted  solely  on  behalf  of  the  worker; 
the  consular  officer  issues  visas  to 
dependents  separately.  Accordingly,  the 
commenter 's  concerns  are  unfounded. 


B.  Application  for  Employment 
Authorization  (Form  1-765) 

One  commenter  objected  to  the  $10 
increase  for  the  employment 
authorization  document  (HAD).  The 
commenter  stated  that  EADs  for  asylum 
applicants  are  valid  for  only  6  months 
and  that  it  is  unfair  and  unreasonable  to 
require  an  asylum  applicant  and 
dependent  family  members  to  pay  a  $70 
fee  every  6  months,  the  commenter 
suggests  that  if  EAD  cards  were  renewed 
for  a  significant  period  of  time,  such  an 
increase  would  not  be  an  unfair  burden 
on  the  applicant. 

The  increase  in  the  EAD  fee  is 
necessary  to  recover  the  costs  of 
adjudicating  the  application.  Under  8 
CFR  208.7,  an  interim  EAD  for  an 
asylum  applicant  may  be  granted  for  a 
period  not  to  exceed  1  year.  Although 
INS  has  the  discretion  to  grant  an  EAD 
for  a  period  of  6  months,  most  asylum 
EADs  are  valid  for  1  year.  Consequently, 
the  situation  described  by  the 
commenter  should  not  arise  frequently. 

C.  Application  to  Register  Permanent 
Residence  or  Adjust  Status  (Form  1-485) 

One  commenter  objected  to  the  $10 
increase  in  fees  for  filing  the  1-485  and 
suggested  a  family  ceiling  on  the  fees 
charged.  The  commenter  stated  that  the 
other  costs  associated  with  filing  an  I- 
485,  such  as  the  required  physical 
examination,  make  the  total  costs 
prohibitive  for  a  family. 

The  INS  recognizes  the  commenter's 
concerns.  However,  it  is  not  possible  for 
INS  to  set  a  family  ceiling  and  recover 
the  costs  of  adjudicating  applications 
through  user  fees,  as  required  under 
section  286(m)  of  the  Immigration  and 
Nationality  Act  (INA).  However,  the  fees 
for  applicants  under  the  age  of  14  are 
$100,  an  increase  of  only  $5.  It  should 
also  be  noted  that  fee  waivers  are 
available  on  a  case-by-case  basis,  under 
8  CFR  §  103.7(c). 

D.  Application  for  Naturalization  (N- 
400)  and  Application  for  Certificate  of 
Citizenship  (N-600) 

One  commenter  criticized  INS  for 
increasing  naturalization  fees.  The 
commenter  opposed  the  increases 
stating  that  the  income  of  many 
immigrant  families  is  relatively  low, 
that  increased  rates  of  naturalization  are 
in  our  national  interest,  and  that 
concerns  about  INS  financial 
management  and  service  delivery  have 
yet  to  be  resolved. 


The  INS  recognizes  the  commenter's 
concern.  However,  as  stated  above, 
under  section  286(m)  of  the  INA,  INS  is 
required  to  recover  the  costs  of 
adjudicating  naturalization  applications 
through  user  fees.  Alternative  revenue 
sources  are  not  available,  hicreased 
naturalization  fees  are  necessary  to 
avoid  applicants  for  other  benefits 
paying  higher  fees  to  absorb  the  costs 
not  recovered  through  the  naturalization 
fees.  In  order  to  recover  the  costs,  the 
naturalization  fees  must  be  increased. 

E.  Meaningful  Opportunity  To  Coaunent 
on  the  Proposed  Rule 

One  commenter  stated  that  the  public 
has  been  denied  a  meaningful 
opportunity  to  comment  on  the 
proposed  rule  because  the  proposed  rule 
did  not  provide  sufficient  information  to 
do  so.  The  INS  believes  that  sufficient 
information  was  provided  in  the 
proposed  rule.  Under  the  proposed  rule, 
suppmting  documenUtion  was  available 
upon  request  and  was  provided  to 
commenters  who  requested  it.  In 
addition,  the  comment  period  was 
extended  an  additional  30  days  so  that 
the  public  would  have  ample 
oppoitiinity  toiuUy  review  and 
comment  on  the  proposed  rule. 

F.  Indirect  Costs  Charg/ed  to  the 
Examinations  Fee  Account 

One  commenter  stated  that  certain 

functions  in  the  legal  proceedings 
program,  such  as  adversary 
appearances,  are  not  appropriately 
charged  to  the  Examinations  Fee 
Account.  In  1992.  INS  performed  a 
comprehensive  review  of  the  work  that 
should  be  properly  charged  to  the  INS 
user  fee  accounts,  and  concluded  that 
these  legal  costs  are  an  appropriate  and 
necessary  expense  of  the  adjudication 
and  naturalization  service  process. 

The  same  commenter  stated  that  the 
proposed  rule  did  not  explain  what 
management  and  administration  (M&A) 
positions  and  functions  are  included  in 
indirect  costs,  so  that  the  commenter 
could  not  determine  if  they  were 
appropriate.  The  proposed  rule  used  the 
term  management  and  administrative 
(M&A)  in  a  descriptive  sense.  As 
commonly  used,  M&A  refers  to  the  costs 
of  providing  accounting,  budget, 
personnel,  equal  employment 
opportunity,  contracting  and 
procurement,  and  general 
administration  services.  The  proposed 
rule  used  the  example  of  the  costs  of 
mail  processing  in  discussing  how  the 
distribution-key  concept  works  in 
allocating  indirect  costs  among  various 
accounts.  From  the  example  and  from 
the  general  understanding  of  the  term 
"M&A,"  INS  believes  that  sufficient 
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information  was  given  to  allojvv  a  fair 
opportunity  to  comment  on  t  le 
appropriateness  of  charging  M&A  as 
indirect  costs  to  the  Examinaiions  Fee 
Account. 

G.  Proportional  Assignment  c  f  Indirect 
Costs  to  Each  Examinations  I  'ee 

One  commenter  stated  that  INS  did 
not  explain  why  indirect  cost  s  are 
assigned  in  an  "across-the-boird' 
manner,  rather  than  apportioi  ling 
indirect  costs  in  the  same  rat 
direct  cost  of  the  application, 
methods  for  allocating  indire  :t 
exist;  INS  considers  the  current 
to  be  reasonable.  As  INS  cont  nues 
refine  its  fee  structure,  altem  tive 
allocation  methodologies  wil  be 
evaluated. 
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H.  Plan  to  Improve  Service 

One  commenter  stated  that 
proposed  rule  did  not  discuss 
improve  service,  such  as 
INS  service  centers,  el 
backlogs,  and  acceleration  of 
times. 

Improvement  efforts  have 
focused  on  processing  more 
applications  at  the  service 
reducing  the  adjudicative  w 
district  offices.  The  expansioi  i 
centralized  processing  at  the 
centers  is  expected  to  result  i 
expedited  processing  of 
The  district  offices  will  retain 
adjudicative  responsibilities 
applications  necessitating  an 
or  complex  or  unique  adjudi 
where  personal  contact  is 
The  INS  expects  that  staff  wil 
among  district  offices  and 
centers  based  on  workload 
requirements. 

Implementation  of  an 
system  at  district  offices  and 
improvement  of  that  system 
center  operations  is  also 
improve  productivity.  This 
system,  called  CLAIMS, 
of  the  manual  processes  or  d 
automated  processes  that 
use  now.  The  CLAIMS  system 
currently  operational  in  the 
service  centers;  in  FY  1994,  it 
installed  at  one  district  office, 
expansion  to  other  sites  and 
system  enhancements  are 
constant  review  and  depend 
funding  availability 

/.  Fee  Basis 

One  commenter  stated  that  he 
proposed  fees  appear  to  be  ba<  ed  on 
faulty  or  incomplete  data  and  do  not 
appear  to  be  rationally  related  to  the  real 
work  required  to  process  any  |  ;iven 
application.  As  discussed  in  tie 
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proposed  rule,  INS  examined  the 
relevant  costs  of  the  Examinations  Fee 
Account  and  computed  the  percentage 
revenue  increase  required  to  cover  the 
costs,  and  that  percentage,  with  limited 
exceptions,  was  applied  to  the  existing 
fee  schedule. 

The  INS  also  considered  the 
feasibility  of  basing  the  proposed  fees 
on  1992  costs  measurements.  The  INS 
rejected  this  approach  because  of 
problems  with  1992  data  caused  by  the 
transition  to  a  more  automated  system 
of  productivity  measurement.  At  this 
time,  the  current  fee  schedule,  with 
specifically  identified  adjustments, 
reflects  the  best  available  data  on  costs, 
,which  is  consistent  with  Office  of 
Management  and  Budget  and 
Department  of  Justice  guidance.  Future 
fee  adjustments  will  reflect  efforts  to 
refine  direct  and  indirect  cost 
definitions  and  measurements. 

The  same  commenter  stated  that  the 
inclusion  of  inspection  costs  was  not 
explained  in  the  proposed  rule.  The 
costs  of  the  Inspections  program 
attributed  to  the  Examinations  Fee 
Account  are  exclusively  related  to 
examinations  work  performed  by  land 
border  inspectors  during  periods  in 
which  they  are  not  performing 
inspections.  This  allocation  of 
adjudication  workload  to  inspectors 
permits  more  efficient  use  of  resources 
and  results  in  reduced  costs. 

III.  Fee  Adjustments 

The  fee  adjustments,  as  adopted  in 
this  rule,  are  shown  in  Exhibit  1. 

Regulatory  Flexibility  Act 

The  Attorney  General,  in  accordance 
with  the  Regulatory  Flexibility  Act  (5 
U.S.C.  605(b)),  has  reviewed  this 
regulation  and  by  approving  it  certifies 
that  this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  This  rule 
adjusts  the  current  Examinations  Fee 
schedule.  Its  financial  impact  on  users 
of  the  services  is  small.  In  most  cases, 
the  fee  increase  is  $5. 

Executive  Order  12866 

This  rule  is  considered  by  the 
Department  of  Justice,  Immigration  and 
Naturalization  Service,  to  be  a 
"significant  regulatory  action"  under 
Executive  Order  12866,  section  3(f), 
Regulatory  Planning  and  Review, 
because  approximately  4  million  people 
per  annum  will  be  assessed  a  user  fee 
to  recover  the  costs  of  providing 
adjudication  and  naturalization 
services. 


Executive  Order  12612 

The  regulation  will  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the 
National  Government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

Executive  Order  12606 

The  Attorney  General  certifies  that 
she  has  assessed  this  rule  in  light  of  the 
criteria  in  Executive  Order  12606  and 
has  determined  that  it  will  not  have  a 
significant  negative  impact  on  family 
well-being. 

The  information  collection 
requirements  contained  in  this  rule  have 
been  cleared  by  the  Office  of 
Management  and  Budget  under  the 
provisions  of  the  Paperwork  Reduction 
Act.  Clearance  numbers  for  these 
collections  are  contained  in  8  CFR 
299.5,  Display  of  Control  Numbers. 

List  of  Subjects  in  8  CFR  Part  103 

Administrative  practice  and 
procedure,  Authority  delegations 
(Government  agencies).  Fees,  Forms, 
Freedom  of  information,  Privacy, 
Reporting  and  recordkeeping 
requirements.  Surety  bonds. 

Accordingly,  part  103  chapter  I  of  title 
8  of  the  Code  of  Federal  Regulations  is 
amended  as  follows: 

PART  103— POWERS  AND  DUTIES  OF 
SERVICE  OFFICERS;  AVAILABILITY 
OF  SERVICE  RECORDS 

1.  The  authority  citation  for  part  103 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  552,  552a;  8  U.S.C. 
1101,  1103,  1201,  1252  note,  1252b.  1304, 
1356;  31  U.S.C.  9701;  E.O.  12356.  47  PR 
14874, 15557,  3  CFR,  1982  Comp.,  p.  166;  8 
CFR  part  2. 

2.  Section  103.7,  paragraph  (b)(1)  is 
amended  by  revising  the  entries  listed  to 
read  as  follows: 

§103.7    Fees. 

*        *        •        »        * 

(b)  *  *  • 

(D*  *  • 

Form  1-17.  For  fifing  an  application 
for  school  approval,  except  in  the  case 
of  a  school  or  school  system  owned  or 
operated  as  a  public  educational 
institution  or  system  by  the  United 
States  or  a  state  or  political  subdivision 
thereof— $140. 

Form  1-90.  For  filing  an  application 
for  Alien  Registration  Receipt  Card 
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(Fonn  1-551)  in  lieu  of  an  obsolete  card 
or  in  lieu  of  one  lost,  mutilated  or 
destroyed,  or  in  a  changed  name — $75. 

Form  1-102.  For  filing  an  application 
(Form  1-102)  for  Arrival-Departure 
Record  (Form  1-94)  or  Crewman's 
Landing  (Form  1-95),  in  lieu  of  one  lost, 
mutilated,  or  destroyed — $65. 

Form  1-129.  For  filing  a  petition  for  a 
nonimmigrant  worker — If  a  petition 
with  unnamed  beneficiaries,  a  fee  of  $75 
per  petition.  If  a  petition  with  named 
beneficiaries,  a  base  fee  of  $75  plus: 
— $10  per  worker  if  requesting  consulate 
or  port-of-enfry  notification  for  visa 
issuance  or  admission;  — $80  per  worker 
if  requesting  a  change  of  status;  or— $50 
per  worker  if  requesting  an  extension  of 
stay.  If  filing  an  extension  of  stay  or 
change  of  status  for  one  worker, 
dependents  may  be  included  for  a  fee  of 
$10  per  dependent. 

*  »        «         »        * 

Form  1-130.  For  filing  a  petition  to 
classify  status  of  alien  relative  for 
issuance  of  immigrant  visa  under 
section  204(a)  of  the  Act— $80. 

Form  1-131.  For  filing  an  apphcation 
for  issuance  of  reentry  permit — $70. 

Form  1-140.  For  filing  a  petition  to 
classify  preference  status  of  an  alien  on 
basis  of  profession  or  occupation  under 
section  204(a)  of  the  Act— $75. 

*  *        •         «        * 

Form  1-192.  For  filing  an  application 
for  discretionary  relief  under'section 
212(d)(3)  of  the  Act.  except,  in  an 
emergency  case,  or  where  the  approval 
of  the  application  is  in  the  interest  of 
the  L'nited  States  Government — $90. 

Form  1-193.  For  filing  an  application 
for  waiver  of  passport  and/or  visa— $95. 

Form  1-212.  For  filing  an  application 
for  permission  to  reapply  for  an 
excluded  or  deported  alien,  an  alien 
who  has  fallen  into  distress  and  has 
been  removed  as  an  alien  enemy,  or  an 
alien  who  has  been  removed  at 
Government  expense  in  lieu  of 
deportation — $95. 
*        *        «         *        » 

Form  1-360.  For  filing  a  petition  for 
an  Amerasian.  VVidow(er).  or  Special 


Immigrant— $80.  except  there  is  no  fee 
for  a  petition  seeking  classification  as  an 
Amerasian. 

Form  1-485.  For  filing  an  application 
for  permanent  residence  status  or 
creation  of  a  record  of  lawful  permanent 
residence — $130  for  an  applicant  14 
years  of  age  or  older;  $100  for  an 
applicant  under  die  age  of  14  years. 

*  *        *        »        » 

Form  1-526.  For  filing  a  petition  for 
an  alien  enterpreneur — $155. 

*  •        *         *        * 

Form  1-539.  For  filing  an  application 
to  extend  or  change  nonimmigrant 
status— $75  plus  $10  per  coapplicant. 

*  •        *         *        » 

Form  1-600.  For  filing  a  petition  to 
classify  orphan  as  an  immediate  relative 
for  issuance  of  immigrant  visa  under 
section  204(a)  of  the  Act.  (When  more 
than  one  petition  is  submitted  by  the 
same  petitioner  on  behalf  of  orphans 
who  are  brothers  or  sisters,  only  one  fee 
will  be  required.) — $155. 

Form  I-600A.  For  filing  an 
application  for  advance  processing  of 
orphan  petition.  (When  more  than  one 
petition  is  submitted  by  the  same 
petitioner  on  behalf  of  orphems  who  are 
brothers  or  sisters,  only  one  fee  will  be 
required. — $155. 

Form  1-601.  For  filing  an  application 
for  waiver  of  ground  of  excludability 
under  section  212  (h)  or  (i)  of  the  Act. 
(Only  a  single  application  and  fee  shall 
be  required  when  the  alien  is  applying 
simultaneously  for  a  waiver  under  both 
those  sub-sections.) — $95. 

Form  1-612.  For  filing  an  application 
for  waiver  of  the  foreign-residence 
requirement  under  section  212(e)  of  the 
Act— $95. 

*  •         *         »         • 

Form  1-751.  For  filing  a  petition  to 
remove  the  conditions  on  residence 
which  is  based  on  marriage — $80. 

*  *         *         •        * 

Form  1-765.  For  fifing  an  application 
for  employment  authorization  pursuant 
to8CFR274a.l3— $70. 


Form  1-817.  For  filing  an  application 
for  voluntary  departure  under  the 
Family  Unity  Program— $80.  The 
maximum  amount  payable  by  the 
members  of  a  family  fifing  their 
applications  concurrently  shall  be  $225. 

*  »        •        •        » 

Form  N-300.  For  filing  an  application 
for  declaration  of  intention— $75. 

*  •        *        •        • 

Form  N-400.  For  filing  an  application 
for  naturalization— $95.  For  filing  an 
application  for  nalurafization  under 
section  405  of  the  Immigration  Act  of 
1990.  if  the  applicant  will  be 
interviewed  in  the  Philippines— $120. 

*  *        »        *        » 

Form  N-470.  For  filing  an  application 
for  section  316(b)  or  31 7  of  the  Act 
benefits — $115. 

Form  N-565.  For  filing  an  application 
for  a  certificate  of  naturalization  or 
declaration  of  intention  in  lieu  of  a 
certificate  or  declaration  alleged  to  have 
been  lost,  mutilated,  or  destroyed;  for  a 
certificate  of  citizenship  in  a  changed 
name  under  section  343(b)  or  (d)  of  the 
Act;  or  for  a  special  certificate  of 
naturalization  to  obtain  recognition  as  a 
citizen  of  the  United  States  by  a  foreign 
state  under  section  343(c)  of  the  Act— 
$65. 

Form  N-600.  For  filing  an  application 
for  certificate  of  citizenship  under 
section  309(c)  or  section  341  of  the 
Act— $100. 

Form  N-643.  For  filing  an  application 
for  a  certificate  of  citizenship  on  behalf 
of  an  adopted  child — $80. 

Form  N-644.  For  filing  an  application 
for  po.sthumous  citizenship — $80. 

•        »        •        •        • 

Dated:  )une  8.  1994. 
Janet  Reno. 

Attorney  General. 

Exhibit  1 

Note:  The  following  exhibit  will  not  appwir 
in  the  Code  of  Federal  Regulations. 


Form  No. 


I- 


I-! 


I- 
I- 
I- 
I- 
I- 


17  .... 
90  .... 
102  .. 

129  .. 
129F 

130  .. 

131  .. 
140  .. 

191  .. 

192  .. 

193  .. 


Examinations  Fee  Account 

[Revised  Fees] 
Form  name/description 


Petition  for  Approval  of  School  for  Attendance  by  Nonimmigrant  Students  

Application  to  Replace  Alien  Registration  Card  

Application  for  Replacement/Initial  Nonimmigrant  Arrival  Departure  Document 

Petition  for  a  Nonimmigrant  Worker 

Petition  for  Alien  Finance(e)  "■'"'" 

Petition  for  Alien  Relative  ..".."."!.""....1..'^1"!"1! 

Application  for  Travel  Document  ....1.1."."!!."!!.""."!."! 

Immigrant  Petition  for  Alien  Worker  !!..!!.!!!....!!.!! 

Application  for  Advance  Permission  to  Return  to  Unrelinquished  Domicile  ...!!!! 

Application  for  Advance  Permission  to  Enter  as  Nonimmigrant  

Application  for  Waiver  of  Passport  and/or  Visa  


Fee 


S140 

75 

65 

See  below. 

75 

80 

70 

75 

90 

90 

95 
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Form  No. 


(-212 
1-485 


1-526  .. 
J-639  .. 

1-600  .. 
I-600A 
1-601  .. 
1-612  .. 
1-751  .. 
1-765  .. 
1-617  .. 
N-300. 
N-400  . 
N-470  . 
N-565. 
N-600. 
N-643. 
N-644  .. 


Application  for 

Petition  for 
Amerasian 

Applicatjon  to 
If  1 4  years 
If  under  14 

Immigrant  Petiji 

Application  to 


Permission  to  Reapply  for  Admission  into  the  U.S.  After  Deportation  or  Removal  

Artierasian.  Widow(er),  or  Special  Immigrant  (except  for  a  petition  seeking  classification  as  an 
wfiich  case  the  fee  is  waived). 
Register  Permanent  Residence  or  Adjust  Status: 

age  or  older  

)ears  of  age  

ion  by  Alien  Entrepreneur  

xtend/Change  Nonimmigrant  Status  


Cla  ;s 


Petition  to 
Application  for 
Application  for 
Application  for 
Petition  to 
Application  for 
Application  for 
Ap)Dlication  to  I 
Application  for 
Application  to 
Application  for 
Application  for 
Application  for 
Application  for 


Rer  love 


ify  Orphan  as  an  Immediate  Relative  

Advance  Processing  of  Orphan  Petition  

Waiver  of  Grounds  of  Excludability  

Waiver  of  the  Foreign  Residence  Requirement 

the  Condition  on  Residence  ^ 

Employnr>ent  Authorization 

Voluntary  Departure  Under  Family  Unity  Program  

ile  Declaration  of  Intention 

Naturalization 

Preserve  Residence  for  Naturalization  Purposes  

Replacement  Naturalization/Citi7enship  Document  

Certificate  of  Citizeriship 

Certificate  of  Citizenship  in  Behalf  of  an  Adopted  Child 
Posthumous  Citizenship 


'  Petition  with  Unnamed  Beneficiaries. 

— Fee  of  S75  per  petition. 
Petition  with  Named  Benefia 
— Base  fee  of  S75  per  petition 
— $10  per  worker  if  requesting 
— S80  per  worker  if  requiting 
— S60  per  worker  if  re 
included  for  a  fee  of  $10  per  debendent 


■i$ries: 

plus  either: 

consulate  or  port-of-entry  notification  for  visa  issuance  or  admission; 
a  change  of  status;  or 
ing  an  extension  of  stay.  If  filing  an  extension  of  stay  or  change  of  status  for  one  worker,  dependents  may  be 


IFR  Doc.  94-14441  Filed  6-13-^;  8:45  ami 

BILUMO  CODE  4410-01-M 


Office  of  the  Attorney  Genjeral 

28CFRPart65 

[INS  No.  1449-92;  AG  Order  N^.  1892-94] 
RIN1115-AD40 


Emergency  Federal  Law 
Assistance:  Immigration 
Fund 


AGENCY:  Department  of  Justice. 
ACTION:  Final  rule. 


SUMMARY:  This  final  rule  im  plements 
provisions  in  the  Immigratii  )n  and 
Nationality  Act  that  establis  h  an 
"Immigration  Emergency  Fund"  and 
that  provide  for  assistance  t )  States  and 
local  governments  for  servi<  es  provided, 
at  the  request  of  the  Attome  y  General, 
to  meet  an  immigration 
declan.'d  by  the  President, 
administration  of  the  i 
of  the  United  States,  or  to 
demands  arising  from  the 
aliens  in  a  State  or  local 
This  rule  sets  forth  procedures 
governing:  Requests  for  a  Pr  ;sidcntial 
declaration  of  an  immigratic  n 
emergency;  requests  from  th  e  Attorney 
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EXAMINATIONS  FEE  ACCOUNT— Conlinuecl 
(Revised  Fees] 


Form  name/description 


Fee 


95 

80 


130 

100 

155 

75  plus  10  per 

coapplicant. 

155 

155 

95 

95 

80 

70 

60 

75 

95 

115 

65 
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80 

80 


El  iforcement 
E  nergency 


erne  rgency 
til 


aid  in  the 
ion  laws 
urgent 
p^sence  of 
iction. 


General  for  stale  or  local  government 
assistance  when  the  President  has 
declared  an  immigration  emergency  and 
in  certain  other  circumstances;  and 
applications  from  States  and  local 
governments  for  assistance  from  the 
Immigration  Emergency  Fund. 
EFFECTIVE  DATE:  June  14,  1994. 
FOR  FUf^THER  INFORMATION  CONTACT: 
Michael  J.  Coster.  Associate  General 
Counsel.  Immigration  and 
Naturalization  Service,  425  I  Street. 
NW..  room  6100.  Washington.  DC 
20536.  telephone  (202)  514-2895. 
SUPPLEMENTARY  INFORMATION:  The 
Dt'partment  of  Justice  ("Department") 
promulgated  a  proposed  rule  on  January 
14,  1992,  57  PR  1439,  which  set  forth 
procedures  and  requirements  for 
reimbursement  from  the  Immigration 
Emergency  Fund  to  States  and  localities 
for  assistance  provided  in  the  absence  of 
a  Presidential  determination  that  an 
immigration  emergency  exists  under 
paragraph  (b)(2)  of  section  404  of  the 
Immigration  and  Nationality  Act 
C'lNA"),  8  U.S.C.  1101.  note  (b)(2).  After 
receiving  several  comments,  the  rule 
was  expanded  and  amended 
significantly,  and  the  Department 
promulgated  another  proposed  rule  on 
November  5. 1993.  58  FR  58994.  The 
proposed  rule  set  forth  procedures  and 


requirements  for  reimbursement  firom 
the  Immigration  Emergency  Fund  to 
States  and  local  governments  under  all 
the  provisions  of  section  404(b)  of  the 
INA  as  required  by  section  610  of  the 
Departments  of  Commerce,  Justice,  and 
State,  the  Judiciary,  and  Related 
Agencies  Appropriations  Act.  1992, 
Public  Law  102-140, 105  Stat.  782.  832. 
The  Supplementary  Information  section 
of  the  publication  at  58  FR  58994 
contains  an  exhaustive  history  of  the 
legislation. 

The  second  proposed  rule  originally 
required  written  comments  to  be 
submitted  by  December  6. 1993.  On 
January  5. 1994.  at  59  FR  558.  the 
Department  extended  the  comment  i 

period  to  January  26. 1994.  and  three 
sets  of  comments  were  received.  Two 
were  from  government  entities  while  the 
third  was  from  a  public  poUcy  group. 
The  Department  received  and  evaluated 
the  comments  as  follows: 

Comment:  The  definition  of '  • 

"assistance"  for  which  the  fund  could 
be  used  to  reimburse  State  and  local         I 
governments  should  be  expanded  to         : 
include  direct  and  indirect  costs,  such     > 
as  overhead  and  administrative  costs,       '. 
associated  with  providing  services  and    ; 
resources  to  aliens,  including  those 
illegal  aliens  incarcerated  in  jails  and 
prisons  for  violation  of  State  criminal 
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laws.  Additionally,  assistance  should 
also  include  providing  for  basic 
medical,  cash,  and  social  service  needs 
in  the  short  run,  and  housing, 
education,  and  human  service  needs  in 
the  longer  rule.  This  type  of  social 
service  assistance  should  not  be  tied  to 
the  establishment  of  large  shelter 
facilities. 

Response:  These  changes  have  not 
been  adopted.  The  Immigration 
Emergency  Fund  provides  only  limited 
resources  which  must  be  allocated  in  a 
judicious  fashion.  The  Department 
believes  that  the  use  of  the  funds  should 
be  limited  to  assistance  provided  to  the 
Attorney  General  in  the  enforcement 
and  adriinistrafion  of  the  immigration 
laws  of  the  United  States.  This  view  is 
supported  by  the  statutory  language, 
which  provides  for  reimbursement  for 
"assistance  as  required  by  the  Attorney 
General  *   *   *."  8  U.S.C.  1101,  note  ' 
(b)(2)(A)  (emphasis  added).  The 
Attorney  General's  mission  does  not 
include  providing  social  services  or 
providing  costs  of  incarcerating  persons 
for  violating  State  criminal  laws.  Thus, 
only  in  limited  circumstances  do  these 
types  of  services  assist  the  Attorney 
General. 

Comment:  It  should  be  made  clear 
that  any  denial  of  funds  is  without 
prejudice,  and  that  there  mav  be  an 
opportunity  for  the  States  or' local 
governments  to  renew  their  request. 

Response:  This  change  is  unnece.ssary 
and  has  not  been  adopted.  The 
regulation  contains  no  language  which 
would  limit  the  ability  of  a  State  or  local 
government  to  renew  an  application. 

Comment:  For  the  purpose  of 
determining  the  increase  in  the  number 
of  asylum  applications  in  an 
Immigration  and  Naturalization  Sen'ice 
("INS")  district  for  a  given  quarter,  the 
number  of  Cuban  nationals  who  remain 
in  the  INS  district  after  the  expiration  of 
iheir  visitors  visas  should  be  included 
as  de  facto  asylum  applicants,  whether 
or  not  the  Cuban  nationals  have 
formally  applied  for  asylum. 

Response:  This  change  has  not  been 
adopted.  The  suggested  method  for 
calculating  the  number  of  asylum 
applications  filed  in  a  certain  quarter  is 
inconsistent  with  the  plain  language  of 
the  statute  and  other  portions  of  the 
IN  A.  However,  the  Attorney  General 
may  consider  the  concerns  raised  by  the 
comment  regarding  Cubans  who  remain 
without  filing  asylum  applications  as 
"other  circumstances"  justifying  access 
to  the  fund. 

Comment:  The  definition  of  "other 
circimistances"  is  weak,  thus  making  it 
difficuh  to  understand  what  this  may 
cover.  This  definition  should  be 
reconsidered  and  elaborated  upon  by 


the  Department  before  final  regulations 
are  published. 

Response:  This  change  has  not  been 
adopted.  The  statutory  language 
indicates  that  Congress  intended  to  give 
the  Attorney  General  broad  discretion  in 
determining  which  "other 
circumstances"  would  justify  access  to 
the  fund.  The  regulation  should  not 
unnecessarily  limit  that  discretion. 

Comment:  The  regulation  concerning 
application  requirements  should  be 
more  specific.  The  apphcation  process 
should  be  triggered  by  a  phone  call  by 
the  chief  executive  of  the  impacted 
jurisdiction  to  the  Attorney  General 
declaring  his  or  her  intention  to  apply 
to  access  the  fund.  This  call  v/ould 
immediately  be  followed  by  a  facsimile 
correspondence  reiterating  the  chief 
executive's  intent  to  apply.  Within 
twenty-four  hours  of  the  call  and 
facsimile,  the  Attorney  General  and  the 
chief  executive  or  their  designees  would 
meet  to  facilitate  the  negotiation  of  the 
application.  The  vmtten  application 
would  need  to  be  submitted  within  five 
calendar  days  of  tliis  meeting  and  would 
include:  (a)  A  cover  letter  fi-ora  the  chief 
executive;  (b)  a  written  narrative  of  the 
emergency  conditions  and  listing  the 
state  point  of  contact;  (c)  a  fisting  of  the 
broad  service  categories  required  by  the 
aliens:  (d)  a  description  of  the  services; 
(e)  the  number  or  estimated  number  of 
aliens  to  be  served;  (0  the  cost  or 
estimated  cost  to  be  incurred;  and  (g) 
time  parameters  for  service  provision 
with  a  proviso  that  access  to  the  funds 
could  be  e.xtended  without  formal 
reapplication  in  the  case  of  exigent 
circumstances. 

Response:  The  specific  procedures 
recommended  would  be  a  sound  and 
welcome  way  for  a  State  or  local 
government  to  present  its  request  for 
funding,  but  the  regulation  has  not  been 
amended  to  require  adherence  to  those 
specific  procedures.  The  flexible 
application  process  prescribed  in  the 
regulation  is  sufficiently  specific 
without  being  unduly  burdensome  in 
the  information  requirements  or  overly 
confining  in  the  formal  requirements  of 
the  application.  The  rule  has  been 
amended  to  allow  the  Attorney  General 
to  use  the  grant  or  cooperative 
agreement  process  to  provide  funding, 
in  addition  to  negotiating  a  separate 
reimburs*^ment  agreement.  Accordingly, 
State  anc*  l<x:ai  governments  may  also 
use  standard  grant  applications.  The 
informal  communication  recommended 
by  the  commentator  is  already  included 
in  the  regulation  at  §  65.85(b),  and  is 
strongly  encouraged. 

Comment:  The  regulation  is  currently 
promulgated  under  28  CFR  part  65, 
which  is  entitled  "Emergency  Federal 


Law  Enforcement  Assistance."  The 
regulation  should  be  retitled  to  reflect 
the  overall  intent  of  the  statute  and  the 
contents  of  the  regulation  more 
accurately. 

Response:  This  change  has  not  been 
adopted.  The  regulation  remains 
codified  under  28  CFR  part  65. 
However,  subpart  I  is  eiftitled 
"Immigration  Emergency  Fund."  and 
the  Department  will  consider 
redesignating  the  regulation  in  the 
future. 

Procedural  Matters 

In  accordance  with  5  U.S.C.  605(b). 
the  Attorney  General  certifies  that  this 
rule  does  not  have  a  significant  adverse 
economic  impact  on  a  substantial 
number  of  small  entities.  This  rule  is 
promulgated  in  accordance  with  the 
principles  set  forth  in  Executive  Order 
12866.  and  the  Department  considers 
the  rule  a  "significant  regulatory  action" 
within  the  meaning  of  section  3(f)  of 
E.O.  12866.  Accordingly,  the  rule  has 
been  reviewed  by  the  Office  of 
Management  and  Budget  (■"OMB"). 

The  regulation  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612. 
it  is  determined  that  this  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

The  information  collection 
requirements  contained  in  this  rule  have 
been  cleared  by  OMB  under  the 
provisions  of  the  Paperwork  Reduction 
Act.  The  OMB  clearance  number  is 
1115-0184. 

List  of  Subjects  in  28  CFR  Part  65 

Grant  programs — law,  Law 
enforcement.  Reporting  and 
recordkeeping  requirements. 

Accordingly,  part  65  of  chapter  I  of 
title  28  of  the  Code  of  Federal 
Regulations  is  amended  as  follows: 

PART  65— [AMENDED] 

1.  The  authority  citation  for  part  65  is 
revised  to  read  as  follows: 

Authority:  The  Comprehensive  Crime 
Control  Act  of  1984.  Title  II.  Chap.  VI.  Div. 
I.  Sulxliv.  B,  Emergency  Federal  L.aw 
Enforcement  Assistance.  Pub.  L.  98--173,  98 
Stat.  1837.  Oct.  12.  1984  (42  U.S.C.  10501  et 
seq.);  8  U.S.C  1101  note;  Sec.  610.  Pub.  L. 
102-140, 105  Stat.  832. 


2.  Part  65  is  amended  by  adding  a 
new  subpart  I  to  read  as  follows: 


30522         Federal  Regiiter  /  Vol.  59.  No.  113  /  Tuesday,  June  14.  1994  /  Rules  and  Regulations 


Subpart  I— Immigration  Emerg^cy  Fund 

65  80    General. 

63.81    General  definitions. 

6.T.82    Procedure  for  requesting  a 

Presidential  determination  pf  an 

immigration  emergency. 

65.83  Assistance  required  by  ijie  Attorney 
General. 

65.84  Procedures  for  the  Attoi  ley  G«,'neral 
seeking  State  or  local  assist  ince. 

65.85  Procedures  for  State  or  l|x:al 
governments  applying  for 
reimbursement. 

Subfsart  I — Immigration  Emergency 
Fund 

§65.80    General 

The  regulations  of  thi.s  sul  part  set 
forth  procedures  for  implem  anting 
stKTtion  404(b)  of  the  Immigr  ition  aiid 
Nationality  Act  ("INA"),  8  L  .S.C.  1101 
not^^  by  providing  for  Presic  ential 
determinations  of  the  e.xiste:  ice  of  an 
initnigration  emergency,  aac  for 
payments  from  the  Immigrat  on 
Emergency  Fund  to  State  an  1  local 
governments  for  assistance  j:  .-ovided  in 
mo'^ting  an  immigration  env  igcncy.  The 
regulations  of  this  subpart  a  io  establi.sh 
procedures  by  which  the  At^rney 
General  may  draw  upon  the 
Immigration  Emergency  Fun  :I.  without  a 
Presidential  determination  t  lat  an 
immigration  emergency  exis  s.  to 
provide  funding  to  State  anc  local 
gnvprnments  for  assistance  f  rovided  as 
required  by  the  Attorney  Cn:  eral  in 
certain  specified  circumstances. 

§85.81    General  definitions. 

As  used  in  this  part: 

,'\.ss/sfonce  means  any  acti  ma  taken 
by  a  State  or  local  governme  it  directly 
relating  to  aiding  the  Attomf  v  General 
in  the  administration  of  the 
laws  of  the  United  States  anc 
urgent  demands  arising  from 
presence  of  aliens  in  the 
government's  jurisdiction,  w 
actions  are  taken  to  assist  in 
iiiirr.igration  emergency  or  u 
the  circumstances  specified 
404(b)(2)(A)  of  the  INA.  Assi 
include,  but  need  not  ite  lim 
provision  of  large  shelter  fac 
the  housing  and  screening  of 
and.  in  connection  with  thes  t 
the  provision  of  such  basic 
as  food,  water  clothing,  and 

Immigration  emergency  m 
actual  or  imminent  influx  of 
vvhich  either  is  of  such 
exhibits  such  other  charact 
effective  administration  of  tlife 
immigration  laws  of  the  Unit  ;d  States  is 
beyond  the  existing  capabiUt  es  of  the 
immigration  and  Naturalization  Service 
("INS")  in  the  affected  area  o  ■  areas. 
Characteristics  of  an  influx  of  aliens. 


nmigration 


m  meetmg 
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npcessities 
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other  than  magnitude,  which  may  be 
considered  in  determining  whether  an 
immigration  emergency  exists  include: 
the  likelihood  of  continued  growth  in 
the  magnitude  of  the  influx;  an  apparent 
connection  between  the  influx  and 
increases  in  criminal  activity;  the  actual 
or  imminent  imposition  of  unusual  and 
overwhelming  demands  on  law 
enforcement  agencies;  and  other  similar 
characteristics. 

Other  circumstances  means  a 
situation  that,  as  determined  by  the 
Attorney  General,  requires  the  resources 
of  a  State  or  local  government  to  ensure 
the  proper  administration  of  the 
immigration  Itws  of  the  United  States  or 
to  meet  urf  •    s  demands  arising  from  the 
presence  o;  <..;  jns  in  a  State  or  local 
government's  jurisdiction. 

§ 65.B2    Procedure  for  requesting  a 
Presidential  determination  of  an 
immigration  emergency. 

(a)  The  President  may  make  a 
determination  concerning  the  existence 
of  an  immigration  emergency  after 
review  of  a  request  from  either  the 
Attorney  General  of  the  United  States  or 
the  chief  executive  of  a  State  or  lix:ai 
government.  Such  a  request  shall 
include  a  description  of  the  facts 
believed  to  constitute  an  immigration 
emergency  and  the  tyi)es  of  as;.istance 
needc^d  to  mcnt  that  emergency.  Except 
when  a  request  is  made  by  the  Attorney 
General,  the  requestor  shall  file  the 
original  application  v.ith  the  Office  of 
the  President  and  shall  file  copies  of  the 
application  with  the  Attorney  General 
and  with  the  Commissioner  of  INS. 

(b)  If  the  President  determines  that  an 
inm:igrstion  emergency  exists,  the 
President  shall  certify  that  fact  to  the 
Judiciary  Committees  of  the  House  of 
Representatives  and  of  the  Senate. 

§  65.83    Assistance  required  by  itie 
Attorney  General. 

The  Attorney  General  may  request 
assistance  from  a  State  or  local 
government  in  the  administration  of  the 
immigration  laws  of  the  United  States, 
or  in  meeting  urgent  demands  where  the 
need  for  assistance  arises  because  of  the 
presence  of  aliens  in  that  State  or  local 
jurisdiction,  and  may  provide  funding 
to  a  State  or  local  goverrunent  relating 
to  such  assistance  from  the  Immigration 
Emergency  Fund,  without  a  Presidential 
determination  of  an  immigration 
emergency,  in  any  of  the  following 
circumstances: 

(a)  An  INS  district  director  certifies  to 
the  Commissioner  of  INS,  who  shall,  in 
turn,  certify  to  the  Attorney  General, 
that  the  number  of  asylum  applications 
filed  in  that  INS  district  during  the 
relevant  calendar  quarter  exceeds  by  at 


least  1,000  the  number  of  such 
appUcations  filed  in  that  district  during 
the  preceding  calendar  quarter.  For 
purposes  of  this  paragraph,  providing 
parole  at  a  point  of  entry  in  a  district 
shall  be  deemed  to  constitute  an 
application  for  asylum  in  the  district. 

(b)  The  Attorney  General  determines 
that  there  exist  circumstances  involving 
the  administration  of  the  immigration 
laws  of  the  United  States  that  endanger 
the  lives,  property,  safety,  or  welfare  of 
the  residents  of  a  State  or  locality. 

(c)  The  Attorney  General  determines 
that  there  exist  any  other  circumstances, 
as  defined  in  §  65.81  of  this  subpart, 
such  that  it  is  appropriate  to  seek 
assistance  from  a  State  or  locr.! 
government  in  administering  tli»; 
immigration  laws  of  the  Unittid  States  or 
in  meeting  urgent  demands  arising  from 
the  presence  of  aliens  in  a  State  or  local 
jurisdiction. 

§  65.84    Procedures  for  the  Attorney 
General  seeking  State  or  local  assistance. 

(a)  When  the  Attorney  General 
determines  to  seek  assistance  from  a 
State  or  local  government  under  §  65.83 
of  this  subpart  or  when  the  President 
has  determined  that  an  immigration 
emergency  exists,  the  Attorney  General 
shall  negotiate  the  terms  and  conditions 
of  that  assistance  with  the  State  or  local 
government,  and  shall  set  forth  those 
terms  and  conditions.  Funding  related 
to  such  assi.stfince  can  be  provided  by  a 
reimbursement  agreement,  gr^int.  or 
cooperative  agreement. 

(b)  A  reimbursement  agreement  shall 
contain  the  procedures  under  which  the 
State  or  local  government  is  to  obtain 
reimbursement  for  its  assistance.  A 
reimbursement  agreement  shall  include 
the  title  of  the  official  to  whom  claims 
are  to  be  submitted,  the  inten'als  at 
which  claims  are  to  bj  submitted,  a 
description  of  the  supporting 
documentation  to  be  submitted,  and  any 
limitations  on  the  total  arnoimt  of 
reimbursement  that  will  be  provided. 
Grants  and  cooperative  agreements  shall 
be  made  and  administered  in 
accordance  with  the  imiform  procedures 
in  Part  66  of  this  title. 

(c)  In  exigent  circumstances,  the 
Attorney  General  may  agree  to  provide 
funding  to  a  State  or  local  government 
without  a  written  agreement.  A 
reimbursement  agriiement,  grant,  or 
cooperative  agreement  conforming  to 
the  specifications  in  this  section  shall  bo 
reduced  to  writing  as  soon  as 
practicable. 

§  65.85    Procedu  res  for  State  or  local 
governments  applying  for  funding. 

(a)  In  the  event  that  the  chief 
executive  of  a  State  or  local  government 
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determines  that  any  of  the 
circumstances  set  forth  in  §65.83  of  this 
subpart  exists,  he  or  she  may  pursue  the 
procedures  in  this  section  to  submit  to 
the  Attorney  General  an  application  for 
a  reimbursement  agreement,  grant,  or 
cooperative  agreement  as  described  in 
§  65.84  of  this  subpart. 

(b)  The  Department  strongly 
encoiu-ages  chief  executives  of  States 
and  local  governments,  if  possible,  to 
consult  informally  with  the  Attorney 
General  and  the  Commissioner  of  INS 
prior  to  submitting  a  formal  application. 
This  informal  consultation  is  intended 
to  facilitate  discussion  of  the  nature  of 
the  assistance  to  be  provided  by  the 
State  or  local  government,  the 
requirements  of  the  Attorney  General,  if 
any,  for  such  assistance,  the  costs 
associated  with  such  assistance,  and  the 
Department's  preliminary  views  on  the 
appropriateness  of  the  proposed 
funding. 

(c)  The  chief  executive  of  a  State  or 
local  government  shall  submit  an 
apphcation  in  writing  to  the  Attorney 
General,  and  shall  file  a  copy  with  the 
Commissioner  of  INS.  The  application 
shall  set  forth  in  detail  the  following 
information: 

(1)  The  name  of  the  jurisdiction 
requesting  reimbursement; 

(2)  All  facts  supporting  the 
application; 

(3)  The  nature  of  the  assistance  which 
the  State  or  local  government  has 
provided  or  will  provide,  as  required  by 
the  Attorney  General,  for  which  funding 
is  requested; 

|4)  The  dollar  amount  of  the  funding 
sought; 

(5)  A  justification  for  the  amount  of 
funding  being  sought; 

(6)  The  expected  duration  of  the 
conditions  requiring  State  or  local 
assistance; 

(7)  Information  about  whether 
funding  is  sought  for  past  costs  or  for 
future  costs; 

(8)  The  name,  address,  and  telephone 
number  of  a  contact  person  from  the 
requesting'jurisdiction. 

(d)  If  the  Attorney  General  determines 
that  the  assistance  for  which  funding  is 
sought  under  paragraph  (c)  of  this 
section  is  appropriate  under  the 
standards  of  this  subpart,  the  Attorney 
General  may  enter  into  a  reimbursement 
or  cooperative  agreement  or  may  make 
a  grant  in  the  same  manner  as  if  the 
assistance  had  been  requested  by  the 
Attorney  General  as  described  under 
§  65.84  of  this  subpart. 

(e)  The  Attorney  General  will 
consider  all  applications  from  State  or 
local  governments  until  the  Attorney 


General  has  expended  the  maximum 
amount  authorized  in  section 
404(b)(2)(B)  of  the  INA.  The  Attorney 
General  will  make  a  decision  with 
respect  to  any  application  submitted 
under  this  section,  and  containing  the 
information  described  in  paragraph  (c) 
of  this  section,  within  15  calendar  days 
of  receipt  of  such  application. 

(f)  in  exigent  circumstances,  the 
Attorney  General  may  waive  the 
requirements  of  this  section  concerning 
the  form,  contents,  and  order  of 
consideration  of  applications,  including 
the  requirement  in  paragraph  (c)  of  this 
section  that  applications  be  submitted 
in  writing. 

Dated:  June  8. 1994. 
Janet  Reno, 
Attorney  General. 
IFR  Doc.  94-14440  Filed  6-13-94;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Parts  100  and  165 
[CGO  94-007] 

Safety  Zones,  Security  Zones,  and 
Special  Local  Regulations 

AGENCY:  Coast  Guard,  DOT. 
ACTION:  Notice  of  temporary  rules 
issued. 


SUMMARY:  This  document  provides 
required  notice  of  substantive  rules 
adopted  by  the  Coast  Guard  and 
temporarily  effective  between  January  1, 
1994  and  March  31,  1994,  which  were 
not  published  in  the  Federal  Register. 
This  quarterly  notice  lists  temporary 
local  regulations,  security  zones,  and 
safety  zones,  which  were  of  limited 
duration  and  for  which  timely 
publication  in  the  Federal  Register  was 
not  possible. 

DATES:  This  notice  lists  temporary  Coast 
Guard  regulations  that  become  effective 
and  were  terminated  between  January  1. 
1994  and  March  31. 1994,  as  well  as 
several  regulations  which  were  not 
included  in  the  previous  quarterly  list. 
ADDRESSES:  The  complete  text  of  these 
temporary  regulations  may  be  examined 
at,  and  is  available  on  request,  from 
Executive  Secretary,  Marine  Safety 
Council  (G-LRA).  U.S.  Coast  Guard 
Headquarters,  2100  Second  Street.  SW., 
Washington,  DC  20593-0001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  Commander,  Thomas  R. 
Cahill,  Executive  Secretary,  Marine 
Safety  Council  at  (202)  267-1477 


between  the  hours  of  8  a.m.  and  3  p.m., 
Monday  through  Friday. 

SUPPLEMENTARY  INFORMATION:  District 
Commanders  and  Captains  of  the  Fort 
(COTP)  must  be  immediately  responsive 
to  the  safety  needs  of  the  waters  within 
their  jurisdiction;  therefore.  District 
Conunanders  and  COTPs  have  been 
delegated  the  authority  to  issue  certain 
local  regulations.  Safety  zones  may  be 
estabhshed  for  safety  or  environmental 
purposes.  A  safety  zone  may  be 
stationary  and  describwl  by  fixed  limits 
or  it  may  be  described  as  a  zone  around 
a  vessel  in  motion.  Security  zones  limit 
access  to  vessels,  ports,  or  waterfront 
facilities  to  prevent  injury  or  damage. 
Special  local  regulations  are  issued  to 
assure  the  safety  of  participants  and 
spectators  at  regattas  and  other  marine 
events.  Timely  publication  of  these 
regulations  in  the  Federal  Register  is 
often  precluded  when  a  regulation 
responds  to  an  emergency,  or  when  an 
event  occurs  without  sufficient  advance 
notice.  However,  the  affected  public  is 
informed  of  these  regulations  through 
Local  Notices  to  Mariners,  press 
releases,  and  other  means.  Moreover, 
actual  notification  is  provided  by  Coast 
Guard  patrol  vessels  enforcing  the 
restrictions  imposed  by  the  regulation. 

Because  mariners  are  notified  by 
Coast  Guard  officials  on-scene  prior  to 
enforcement  action.  Federal  Register 
notice  is  not  required  to  place  the 
special  local  regulation,  security  zone, 
or  safety  zone  in  effect.  However,  the 
Coast  Guard,  by  law,  must  pubhsh  in 
the  Federal  Register  notice  of 
substantive  rules  adopted.  To  discharge 
this  legal  obligation  without  imposing 
undue  expense  on  the  public,  the  Coast 
Guard  periodically  publishes  a  list  of 
these  temporary  special  local 
regulations,  security  zones,  and  safety 
zones.  Permanent  regulations  are  not 
included  in  this  list  because  they  are 
published  in  their  entirety  in  the 
Federal  Register.  Temporary  regulations 
may  also  be  published  in  their  entirety 
if  sufficient  time  is  available  to  do  so 
before  they  are  placed  in  effect  or 
terminated.  These  safety  zones,  special 
local  regulations  and  seciuity  zones 
have  been  exempted  from  review  under 
E.O.  12866  because  of  their  emergency 
nature,  or  limited  scope  and  temporary 
effectiveness. 

The  following  regulations  were  placed 
in  effect  temporarily  during  the  period 
January  1, 1994  and  March  31, 1994, 
unless  otherwise  indicated. 
Thomas  R.  Caliill, 

Lieutenant  Commander,  Executive  Secretary, 
Marine  Safety  Council. 
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Docket  No. 


Battimore  94-004 

Charleston  94-012 

Charleston  94-035 

Charleston  94-040 

Corpus  Christi  94-001  

Corpus  Christi  94-002 , 

Corpus  Christi  94-003 , 

Corpus  Christi  94-004  

Corpus  Christi  94-005  

Corpus  Christi  94-007  

Corpus  Christi  94-008  

Huntington  94-001  

Jacksonville  94-023 

Louisville  94-001  „.. 

Miami  93-125  

Miami  94-001   „ 

Miami  94-002  

Miami  94-031    

Miami  94-032  

New  Orieans  93-015 

New  Orieans  94-006 

New  Orieans  94-007 

P.W.  Sound  94-001 

Pittsburgh  94-001  

Port  Arthur  94-001   

Port  Arthur  94-002  

Port  Arthur  94-003  

San  Diego  94-001  

San  Francisco  Bay  94-006 

San  Juan  94-01 1  

San  Juan  94-029 

St.  Louis  94-002 

St.  Louis  94-005 

St.  Louis  94-006 

01-94-003  

01-94-015  

01-94-024  

01-94-402  

02-93-034  

07-94-003  

07-94-036  


|FR  Doc.  94-14448  Filed  6-13-9^;  8:45  am] 
BILLING  CODE  49ia-1«-M 


33  CFR  Part  117 

[CGD01-94-063] 

Drawbridge  Operation  Regulations; 
Manchester  Hartx>r,  MA 

AGENCY:  Coast  Guard.  DOT. 

ACTION:  Notice  of  temporary  deviation 

from  regulations;  request  for  qomments. 


SUMMARY:  Pursuant  to  33  CFR 
the  Coast  Guard  is  providing 
it  has,  at  the  request  of  the  To|ivn 
Manchester,  Massachusetts, 
a  temporary  deviation  for  ni 
days  from  the  operating  regu 
governing  the  Manchester  Anjtrak 
Bridge  over  Manchester  Harb<  ir  at  mile 
1.0  in  Manchester,  Massachusetts 
The  permanent  regulations  ire 
published  at  33  CFR  117.603.  This 
deviation  authorizes  the  Man<  hester 
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Quarterly  Report 


Location 


Popes  Creek.  MD 

Socastee,  SC  

Cooper  River.  Charieston.  SC  , 

do  , 

Gulf  Intracoastal  Waterway 

Brownsville  Ship  Channel.  TX  , 

do  

Matagorda  Ship  Channel,  TX  

Corpus  Christi  Ship  Channel.  TX 

Brownsville  Ship  Channel.  TX  

Gull  intracoastal  Watenway 

Ohio  River  mile  209.0  to  211.0 

Jacksonville,  FL 

Ohk)  River  mile  468.5  to  473.0 

Hollywood  to  Pompano  Beach.  FL 

Key  West  Harbor,  FL  

Lake  Worth,  FL  

Miami,  FL  

Fort  Lauderdale,  FL  

Lower  Mississippi  River  

do  

do  

Port  Valdez,  AK 

Youghiogheny  Ri^er 

Upper  Calcasieu  River 

Port  of  Beaumont,  TX  

Neches  River  to  Gulf  of  Mexico 

San  Diego  Bay,  CA 

San  Francisco  Bay,  CA 

San  Juan,  P.R 

do  

Upper  Mississippi  River  

do  

Missouri  River  

LPG  Vessel  MAERSK  SUSSEX,  NY  and  rij 

East  River,  NY  

Scituate.  MA 

Boston,  MA 

Upper  Mississippi  River  

Hillsborough  Bay,  Tampa,  FL  

Intracoastal  Waterway.  St.  Augustine,  FL  


117.43. 
lotice  that 
of 
aiithorized 

(90) 
litions 


Amtrak  Bridge  to  open  on  signal  from 
June  3.  1994  through  August  31,  1994 
from  8  a.m.  to  9  p.m.  At  all  other  times 
at  least  2  hours  advance  notice  is 
required  by  calling  the  number  posted  at 
•  the  bridge.  This  temporary  deviation  is 
being  implemented  to  evaluate  the 
effects  of  the  extended  operating  hours 
and  the  impact  on  marine  traffic  at  the 
Manchester  Bridge.  This  notice  also 
solicits  comments  on  these  changes  to 
the  operation  of  the  bridge. 
DATES:  The  deviation  is  effective  for  90 
days  from  June  3,  1994  through  August 
31,  1994. 

Comments  on  effects  of  the  deviation 
must  be  received  on  or  before  October 
31,  1994. 

ADDRESSES:  Comments  may  be  mailed  to 
Commander  (obr).  First  Coast  Guard 
District,  room  628  at  the  Captain  John 
Foster  Williams  Federal  Building,  408 
Atlantic  Avenue,  Boston, 
Massachusetts,  02110-3350.  The 
comments  and  other  materials 


Type 


Safety  Zone 

do 

do 

do 

do 

.do 

do 

do 

do 

do 

do 

do 

do 

do 

do 


do 

do 

do 

do 

do 

do  ..„ 

do 

do 

do 

do 

Security  Zone 

do 

do 

do 

Safety  Zone ... 
do 


Effective  date 


do 

do  

do 

do 

do 

do 

do 

Special  Local 

do 

do 


3/6/94 

2/11/94 
3/23/94 
3/30/94 

1/5/94 
1/14/94 
1/17/94 
1/19/94 

2/3/94 
2/19/94 

3/3«4 

3/11/94 

3/19/94 

1/28/94 

12/11/93 

1/1/94 

1/3/94 
3/14/94 
3/24/94 
9/13/93 

2/6/94 

2/9/94 

1/3/94 
1/15/94 

2/1/94 
2/11/94 
2/15/94 
2/22/94 

3/5/94 
2/22/94 
3/18/94 
1/19/94 
3/11/94 
4/7/94. 
*1/14/94 

4/8/94 
3/24/94 
3/14/94 

1/5/94 

2/5/94 

3/27/94 


referenced  in  this  notice  will  be 
available  for  inspection  and  copying  by 
appointment  at  the  above  address. 
Normal  office  hours  are  between  6:30 
a.m.  and  3  p.m..  Monday  through 
Friday,  except  federal  holidays. 
Comments  may  also  be  hand-delivered 
to  the  above  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  C.  Heming,  Bridge 
Administrator,  First  Coast  Guard 
District,  (212)  668-7170. 

SUPPLEMENTARY  INFORMATION: 
Background  and  Purpose 

The  Manchester  Amtrak  Bridge  over 
Manchester  Harbor  has  a  vertical 
clearance  of  6'  above  mean  high  water 
(MHW)  and  15'  above  mean  low  water 
(MLW). 

The  Town  of  Manchester  has 
requested  a  change  from  the  operating 
regulations  goveming^the  Manchester 
Amtrak  Bridge  in  33  CFR  117.603  which 
requires  that  the  Amtrak  Bridge  open  on 


signal  from  April  1  to  November  1,  9 
a.m.  to  1  p.m.  and  2  p.m.  to  6  p.m.  This 
ninety  day  deviation  extends  the 
operating  hours  to  require  the  bridge  to 
open  on  signal  from  8  a.m.  to  9  p.m. 
from  June  3,  1994  to  August  31. 1994. 
This  change  will  allow  vessels  mooring 
in  Manchester  Harbor  upstream  of  the 
bridge  to  leave  port  at  a  reasonably  early 
time  and  return  to  their  moorings  after 
their  evening  racing  and  sailing.  Many 
vessels  were  unable  to  get  underway  at 
an  early  enough  time  for  a  day  trip  and 
return  before  the  6  p.m.  time  period. 
They  were  forced  to  tie  up  at  town 
facilities  or  at  other  moorings  until  the 
the  bridge  was  opened.  Additionally, 
the  bridge  owner  (Amtrak)  will  be    • 
required  to  post  regulation  signs  up  and 
down  stream  of  the  bridge  indicating  the 
operating  hours  and  the  number  to  call 
for  an  off  hour  opening.  The  bridge 
ovmer  will  also  be  required  to  install 
and  maiiuain  in  good  condition 
clearance  gages  on  the  up  and  down 
stream  sides  of  the  bridge.  This 
deviation  also  requires  the  bridge  to 
open  on  signal  as  soon  as  possible  for 
vessels  of  the  United  States,  state  and 
local  vessels  used  for  public  safety  and 
vessels  in  distress. 

Request  for  Comments 

The  Coast  Guard  encourages 
interested  persons  to  participate  in 
evaluation  of  possible  changes  to  the 
regulations  by  submitting  written  data, 
or  arguments  for  or  against  this 
deviation.  Persons  submitting  comments 
should  include  their  name  and  address 
and  identif>'  this  rulemaking  (CGDOl- 
94-063)  and  the  specific  section  of  this 
deviation  to  which  each  comment 
applies,  and  give  reason  for  each 
comment.  Persons  wanting 
acknowledgment  of  receipt  of  comments 
should  enclose  a  stamped  self-addressed 
post  card  or  envelope. 

The  Coast  Guard  will  consider  all 
comments  received  during  the  comment 
period.  If  it  appears  appropriate  to 
propose  a  permanent  change  to  the 
regulations,  the  Coast  Guard  will 
publish  a  notice  of  proposed  rulemaking 
and  request  additional  comments  as  part 
of  the  rulemaking  process.  All 
comments  received  regarding  the 
deviation  period  will  be  considered  as 
part  of  the  rulemaking.  Persons  may 
submit  comments  by  writing  to  the 
Commander  (obr).  First  Coast  Guard 
District  listed  under  ADDRESSES. 

Notice 

Notice  is  hereby  given  that: 
(1)  The  Coast  Guard  has  granted  the 
Town  of  Manchester,  Massachusetts,  a 
temporary  deviation  from  the  operating 
requirements  listed  in  33  CFR  117.603 


governing  the  Manchester  Amtrak 
Bridge  over  Manchester  Harbor. 

(2J  This  deviation  from  normal 
operating  regulations  is  authorized  in 
accordance  with  the  provisions  of  33 
CFR  117.43  for  the  purpose  of 
evaluating  possible  changes  to  the 
permanent  regulations. 

(3)  The  period  of  deviation  is  effective 
June  3.  1994  to  August  31,  1994. 

(4)  During  the  deviation  period  the 
Manchester  Amtrak  Bridge  shall  operate 
as  follows: 

(i)  The  bridge  shall  open  on  signal  8 
a.m.  to  9  p.m. 

(ii)  From  9  p.m.  to  8  a.m.  the  bridge 
shall  open  on  signal  if  at  least  2  hours 
advance  notice  is  given  by  calling  the 
number  posted  at  the  bridge. 

(iii)  The  bridge  shall  open  on  signal 
as  soon  as  possible  for  vessels  of  the 
United  States,  state  and  local  vessels 
used  for  public  safety  and  vessels  in 
distress. 

Dated:  May  31, 1994. 
K.W.  Thompson. 
Cnptain.  U.S.  Coast  Guard.  Acting 
Commander,  Firat  Coast  Guard  District. 
[FR  Doc.  94-14450  Filed  6-13-94;  8:45  am| 
BILLING  CODE  491(>-14-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  271 

[FRL-4997-1] 

Illinois:  Final  Authorization  of  State 
Hazardous  Waste  Management 
Program  Revisions 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Immediate  final  rule. 


SUMMARY:  Illinois  has  applied  for  final 
authorization  of  revisions  to  its 
hazardous  vvaste  program  under  the 
Resource  Conservation  and  Recovery 
Act  of  1976  as  amended  (hereinafter 
RCRA).  The  Environmental  Protection 
Agency  (EPA)  has  reviewed  Illinois' 
apphcation  and  has  made  a  decision, 
subject  to  public  review  and  comment, 
that  Illinois'  hazardous  waste  program 
revisions  satisfy  all  of  the  requirements 
necessary  to  qualify  for  final 
authorization.  Thus.  EPA  intends  to 
approve  Illinois'  hazardous  waste 
program  revisions,  subject  to  authority 
retained  by  EPA  under  the  Hazardous 
and  Solid  Waste  Amendments  of  1984 
(hereinafter  HSWA).  IHinois' 
application  for  program  revision  is 
available  for  public  review  and 
comment. 

EFFECTIVE  DATE:  Final  authorization  for 
Illinois  shall  be  effective  August  15, 


1994  unless  EPA  publishes  a  prior 
Federal  Register  action  withdrawing 
this  immediate  final  rule.  All  comments 
on  Illinois'  program  revision  application 
must  be  received  by  the  close  of 
business  July  14,  1994.  If  an  adverse 
comment  is  received,  EPA  will  publish 
either:  (1)  A  withdrawal  of  the 
immediate  final  decision,  or  (2)  a  notice 
containing  a  response  to  comments 
which  either  affirms  that  the  immediate 
final  decision  takes  effect  or  reverses  the 
decision. 

ADDRESSES:  Copies  of  Illinois'  program 
revision  application  are  available  for 
inspection  and  copying,  from  9  a.m.  to 
4  p.m.,  at  the  following  addresses: 
Illinois  Environmental  Protection 
Agency.  2200  Churchill  Road. 
Springfield,  Illinois  62706,  contact: 
Todd  Marvel  (217)  524-5024;  USEP.A, 
Region  5.  77  W.  Jackson  Blvd.,  Chicago. 
Illinois  60604,  contact:  Gary  Westefer 
(312)  886-7450.  Written  comments 
should  be  sent  to  Mr.  Gary  Westefer, 
Illinois  Regulatory  Specialist,  U.S.  EPA, 
Office  of  RCRA.  HRM-7J.  77  W.  Jackson 
Blvd.,  Chicago,  Illinois  60604,  phone 
(312) 886-7450. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
:    Gary  Westefer,  U.S.  EPA  Region  5,  77 
West  Jackson  Boulevard.  Chicago, 
Illinois  60624.  Phone:  312/886-7450. 

SUPPLEMENTARY  INFORMATION: 
A.  Background 

States  with  final  authorization  under 
section  3006(b)  of  RCRA,  42  U.S.G 
6929(h),  have  a  continuing  obligation  to 
maintain  a  hazardous  waste  program 
that  is  equivalent  to,  consistent  with, 
and  no  less  stringent  than  the  Federal 
hazardous  waste  program. 

In  accordance  with  40  CFR  271.21, 
revisions  to  State  hazardous  waste 
programs  are  necessary  when  Federal  or 
State  statutory  or  regulatory  authority  is 
modified  or  when  certain  other  changes 
occur.  Most  commonly.  State  program 
revisions  are  necessitated  by  changes  to 
EPA's  regulations  in  40  CFR  parts  124. 
260  through  266,  268,  and  270. 

B.  Illinois 

Illinois  initially  received  final 
authorization  for  its  program  effective 
January  31,  1936.  (51  FR  3773,  January 
30.  1986).  Illinois  received  authorization 
for  revisions  to  its  program  effective  on 
March  5.  1988  (53  FR  126,  January  5, 
1988),  April  30,  1990  (55  FR  7320. 
March  1,  1990),  and  June  3.  1991  (56  FR 
13595,  April  3,  1991).  On  December  17. 
1993,  Illinois  submitted  a  prog.'^m 
revision  application  for  additional 
program  approvals.  Today,  Illinois  is 
seeking  approval  of  its  program  revision 
in  accordance  with  40  LFR  271.21(b)t3). 
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;  sai 


KI'A  has  reviewed  Illinoi 
application,  and  has  made 
final  decision  that  Illinois' 
waste  program  revisions 
the  requirements  necessary 
for  Hnal  authorization. 
EPA  intends  to  grant  final 
for  the  additional  program 
modiflcations  to  Illinois.  Tiie  public 
may  submit  written  comme  its  on  EPA's 
immediate  final  decision  ub  until  July 


immediate 
lazardous 
sfy  all  of 
to  qualify 
Con  jequently, 
authorization 
1 
Tie 


HSWA  codificatjon  rule— dei 
Listing  of  spent  ptckle 
Liat>lity  coverage— Corporate 


istir  g 


Amendments  to  part  B 
52  FR  23447-23450.  As 

CaWomia  list  waste  restrictions, 
October  27.  1987,  52  Ffl4l 


14,  1994.  Copies  of  Illinois'  application 
for  program  revision  are  available  for 
inspection  and  copying  at  the  locations 
indicated  in  the  "Addresses"  section  of 
this  notice. 

Approval  of  Illinois"  program  revision 
shall  become  effective  in  60  days  unless 
an  adverse  comment  pertaining  to  the 
State's  revision  discussed  in  this  notice 
is  received  by  the  end  of  the  comment 
period.  If  an  adverse  comment  is 
received.  EPA  will  publish  either:  (1)  A 


withdrawal  of  the  immediate  final 
decision;  or  (2)  a  notice  containing  a 
response  to  comments  which  either 
affirms  that  the  immediate  final 
decision  takes  effect  or  reverses  the 
decision. 

On  August  15.  1994,  Illinois  will  b» 
authorized  to  carry  out,  in  lieu  of  the 
Federal  program,  those  provisions  of  the 
State's  program  which  are  analogous  to 
the  following  provisions  of  the  Federal 
program: 


Federal  requirement 


correction  1 .  June  27,  1989.  54  Ffl  271 14 ' 

liquof— c<lrTection  2,  August  3.  1987.  52  Ff?  28697  

guarantee,  Juty  11,  1986,  51  FW  25350-25356  , 


informatbn  requirements  tor  disposal  facilities,  June  22.  1987, 
ame  vjed  on  September  9,  1987,  52  FR  33936. 

July  8.  1987.  52  FR  23447-23450.^  As  amended  on 
'"   '1296'. 


215-41 


List  (phase  1)  of  hazardous  con  trtuenfs  for  ground-water  monitoring,  July  9.  1987  52 
FR  25942-25953. 

Identification  and  listing  of  hazaidous  waste,  July  10,  1987,  52  FR  26012  

Exception  reporting  for  small  quantity  generators  of  hazardous  waste,  September  23, 
1987.  52  FR  35894-35899 '. 

Liat3ility  requfrements  for  hazarc  ous  waste  facilities:  corporate  guarantee,  November 
18,  1987.  52  F«44314-4432f 

HSWA  codification  rule  2— perrtiit  application  requirements  regarding  corrective  ac- 
tion, December  1.  1987,  52  F/ft  45788-45799'. 

HSWA  codification  rule  2— corrective  action  beyond  the  facility  tx)undary,  December 
1,  1987.  52  FR  45788-45799  . 

HSWA  codification  rule  2— corre:tive  action  for  injection  wells,  December  1,  1987  52 
FR  45788-45799'. 

HSWA  codification  rule  2— pernit  modification.  Decemtier  i,  1987,  52  FR  45788- 
45799'. 

HSWA  codification  rule  2— pemrt  as  a  shield  provision  December  1,  1987  52  FR 
45788-45799'. 

HSWA  codification  rule  2— perm  (  conditions  to  protect  human  health  and  the  environ- 
ment, December  1,  1987,  52  /  R  45788-45799 '. 

HSWA  codification  rule  2— posV  closure  permits.  December  1,  1987,  52  FR  45788- 
45799'. 

Hazardous  waste  miscellaneous  units,  December  10.  1987,  52  FR  46946-46965 


Technicaf  corrections;  identificati<)n 

FR  13382-13393. 
Identification  and  listing  of  hazardous 

FR  27162-27163'. 
Farmer  exemptions;  technical  corrections 


Identification  and  listing  of  hazaidous 
July  19.  1988,  53  FR  27290-2  '302 

Land  disposal  restrictior»s  for  fir^t 
3113&-31222,  as  amended  on 


Hazardous  waste  management 
treatmerU  tank  systems. 


Identification  and  listing  of  hazaildous 
and  notification.  September  13, 


and  listing  of  hazardous  waste.  April  22,  1988.  53 
waste;  technical  conection,  Juty  19,  1988,  53 

July  19,  1988,  53  FR  27 164-27 165'  

waste;  treatability  studies  sampie.  exemption, 


third  scheduled  wastes,  August  17,  1988,  53  FR 
February  27,  1989,  53  FR  8264-8266. 


!  ystem;  standards  for  tiazardous  waste  storage  and 
Septei  fiber  2. 1988.  53  FR  34079-37087 '. 


waste;  and  designation,  reportable  quantities. 
1988.  53  FR  364 12-36421. 


Analogous  State  authority 


Rules  35  lAC  720.122,  effective  June  16,  1990. 
Rules  35  lAC  721.132,  effective  June  16,  1988. 
Rules  35  lAC  724.247;  724.251;  725.247,  effective  July 

16,  1987. 
Rules  35  lAC  703.185,  effective  December  3,  1987. 

Rules  35  lAC  720.111;  722.170;  724.113;  725.113; 
728.102;  728.103;  728.104;  728.107;  728.130; 
728.132;  728.140;  728.142;  728.150;  section  728  ap- 
pendix C,  effective  June  16,  1988. 

Rules  35  lAC  703.185;  724.198;  724.199;  section  724 
appendix  I,  effective  June  16. 1988. 

Rules  35  IAC721.  effective  June  16,  1988. 

Rules  35  lAC  722.142;  722.144,  effective  June  16,  1988. 

Rules  35  lAC  724.247;  725.247,  effective  June  16,  1988, 

Rules  35  lAC  703.185;  703.187,  effective  June  16.  1988. 

Rules  35  lAC  724.200;  724.201,  effective  June  16,  1988. 

Rules  35  lAC  704.151;  704.161;  725.101;  703.141,  ef- 
fective June  16,  1988. 
Rules  35  lAC  702.184,  effective  June  16,  1988. 

Rules  35  lAC  702.181.  effective  June  16.  1988.  -  •; 

Rules  35  I  AC  703.181.  effective  June  16.  1988. 

Rules  35  lAC  703.120,  703.121;  703.159;  703.160,  ef- 
fective June  16,  1988. 

Rules  35  lAC  703.183;  703.209;  704.161;  720.110; 
724.110;  724.115;  724.118;  724.173:  724.190; 
724.211;  724.212;  724.214;  724,217;  724.218; 
724.244;  724.700;  724.701;  724,702;  724,703,  effec- 
tive June  16,  1988. 

Rules  35  lAC  721.133;  section  721.  appendix  H.  effec- 
tive December  28,  1988. 

Rules  35  lAC  721.105,  effective  December  28,  1988. 

Rules   35   lAC    703.123;    722.110;   724.101;   725.101; 

728.101,  effective  December  28,  1988. 
Rules  35  lAC  720.110;  721.104,  effective  December  28. 

1988. 
Rules   35    lAC    724.113;    724.173;    725.113;    725.173; 

726.120;     728.101;     728.104;     728.107;     728.108; 

728.130;     728.131;     728.132;     728.133;     728.140; 

728.141;  728.142;  728.143;  728.150.  effective  Decem- 
ber 28,  1988. 
Rules   35   lAC   702.110;   720.110;   724.414;   724.290; 

724.293;     724.296;     725.210;     725.214;     725.290; 

725.293;  725.296;  725.301;  effective  November  13. 

1989. 

Rules  35  lAC  721.132;  section  721.  appendix  Q.  effec- 
tive November  13, 1989. 
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Federal  requirement 


Permit  rtxxJifications  for  hazardous  waste  management  facilities.  September  28. 
1988.  53  FR  37912-37942,  as  amended  on  Septemtjer  28,  1988,  53  FR  41649. 


Statistical  methods  for  evaluating  ground-water  monitoring  data  from  hazardous 

waste  facilities,  Octot)er  11,  1988,  53  FR  39720-39731 . 
Identification  and  listing  of  hazardous  waste;  removal  of  iron  dexiran  from  the  list  of 

hazardous  wastes,  Octotjer  31,  1988,  53  Ffl  43878-43881. 
Identification  and  listing  of  hazardous  waste;  removal  of  strontium  sulfide  from  the  list 

of  hazardous  wastes,  Octotier  31,  1988,  53  FR  43881-43884. 
Standards  for  generators  of  hazardous  waste,  November  8    1988   53  FR  45089- 

45093. 
Hazardous  waste  miscellaneous  units;  standards  applicable  to  owners  and  operators 

January  9,  1989,  53  FR  61 5-61 7. 
Amendment  to  requirements  for  hazardous  waste  Incinerator  permits   Januarv  30 

1989.  54  FR  4286-4288.  r^         •  j     ". 

Changes  to  interim  status  facilities  for  hazardous  waste  management  permits  proc^ 

dures  for  post-closure  permitting,  March  7,  1989.  54  FR  9596-9609. 

Land  disposal  restrictions  amendments  to  first  third  scheduled  wastes  Mav  2   1989 
54  FR  18836-18838'.  •        »     • 

Land  disposal  restrictions  for  second  third  scheduled  wastes  June  23   1989  54  FR 
2C594-26652'.  '  •  ^  -^^ 

Land  disposal  restrictions;  correction  to  the  first  third  scheduled  wastes,  September  6 
1989.  54  FR  36967,'  as  amended  on  June  13.  1990,  55  FR  23935 '. 

Reportable  quantity  adjustment  methyl  bromide  production  wastes  October  6   198Q 

54  FR  4 1402-4 1408'. 
Reportable  quantity  adjustment,  December  11,  1989,  54  FR  50968-50979 ' 


Land  disposal  restrictions  third  scheduled  wastes,  January  31    1991    55  FR  "'864— 
3928'.  /  .  - 


Land  disposal  restrictions  for  third  third  scheduled  wastes,  January  31    1991    56  FR 
3864-3928'.  ^       .    =.=  .  jo  rn 


Second  correction  to  the  third  third  land  disposal  restrictions,  March  6  1992  57  FR 
8086-8089 ' 

Sharing  of  Information  with  agency  for  toxic  substances  and  disease  reqistrv  Novem- 
ber 8,  1984,  SWDA  3019(b). 


'  Indicates  HSWA  Provision. 


Analogous  State  authority 


Rules  35  lAC  702.110;  702.181;  702.149-  703222" 
703.223;  703.230;  703.260;  703.270;  703.271- 
703.280;  703.281;  703.282;  703.283;  Section  703  Ap^ 
pendix  A;  705.128;  724.154;  724.212;  724.218- 
725.212;  725.218;  effective  November  13,  1989 

Rules  35  lAC  724.191;  724.192;  724.197;  724.198; 
724.199,  effective  November  13,  1989. 

Rules  35  lAC  721.133;  section  721,  appendix  H,  effec- 
tive November  13,  1989. 

Rules  35  lAC  721.133;  section  721,  appendix  H,  effec- 
tive November  13,  1989. 

Rules  35  I  AC  722.120;  section  722,  appendix  A,  effec- 
tive November  13,  1989. 

Rule  35  lAC  703.183,  effective  Noventwr  13,  1989. 

Rule  35  lAC  703.225.  effective  April  16,  1990. 

Rules   35   lAC    702.122;    703.121;    703.155;    703.157; 

703.240:  section  703,  appendix  A;  705.101;  705.201- 

705.212,  effective  April  16,  1990. 
Rules  35  lAC  728.143,  effective  April  16,  1990 


Rules  35  I  AC  728.134;  728.141;  728.142;  728.143,  ef- 
fective August  22,  1990. 

Rules  35  lAC  726.120;  728,101;  728  105;  728  106 
728.107;  728.108;  728.132;  723.133;  728.144] 
728.150,  effective  August  22,  1990  as  amended  June 
17,  1991. 

Rules  35  lAC  721.132;  section  721,  appendix  C;  appen- 
dix G,  Effective  August  22,  1990. 

Rules  35  lAC  721.131;  Section  721.  appendix  G;  appen- 
dix H,  effective  August  22,  1990. 

Rules  35  lAC  721.120;  721.121;  721.122  721  123 
721.124;  721.131;  721.133;  section  721  Appendix  G 
722.111;  722.134;  724.113;  724.239;  724.456 
724.381;  724.412;  724.416;  725.101;  725  113 
725.329;  725.356;  725.381;  725.412;  725^16 
728.101;  728.102;  728.103;  728.107;  728  108 
728.109;  728,135;  728.140;  728.141;  728.142 
728.143;  section  703  appendix  A;  section  728  appen 
dix  D;  appendix  E;  appendix  F;  appendix  G;  appendix 
H;  section  728.  table  A;  table  C;  table  D;  taUe  E,  ef- 
fective June  17,  1991. 

Rules   35    lAC    721.103;    172.120;    721.131-    722  111 
722.134;      728.102;      728.107;      728.109;      728  133- 
728.135;  728.140;  728  142;  728.143;  section  703,  ap-' 
pendix  A;  section  728,  appendix  D;  appendix  E;  ap- 
pendix G;  appendix  H;  appendix  I;  section  728  table  A; 
table  B;  table  C;  Table  D;  table  E.  Effective  June  9 
1992. 
Rules  35  lAC  724.113;  725.113;  728.103;  728.141;  sec- 
tion 728,  table  D,  effective  March  26,  1993. 
Statute  III.  rev.  stat.  ll'/fe,  par.  1007,  effective  January  1 
1985. 


EPA  shall  administer  any  RCRA 
hazardous  waste  permits  or  portions  of 
permits,  that  contain  conditions  based 
upon  the  Federal  program  provisions  for 
which  the  State  is  applying  for 
authorization,  and  which  were  issued 
by  EPA  prior  to  the  effective  date  of  this 
authorization.  EPA  will  suspend 
issuance  of  any  further  permits  under 
the  provisions  for  which  the  State  is 
being  authorized  on  the  effective  date  of 
this  authorization.  EPA  has  previously 
suspended  issuance  of  permits  for  the 
other  provisions  on  January  31, 1986, 


March  5,  1988,  April  30.  1990.  and  June 
3,  1991,  the  effective  dates  of  Illinois' 
final  authorizations  for  the  RCRA  base 
program  and  for  the  subsequent  program 
revisions,  respectively. 

This  authorization  includes 
authorization  for  Ilhnois  to  impose 
certain  land  disposal  prohibitions. 
Under  40  CFR  268.6,  EPA  may  grant 
petitions  of  specific  duration  to  allow 
land  disposal  of  certain  hazardous 
wastes  provided  certain  criteria  are  met. 
States  that  have  authority  to  impose 
land  disposal  prohibitions  may 


ultimately  be  authorized  under  RCRA 
Section  3006  to  grant  petitions  for  such 
exemptions.  However,  EPA  is  currently 
requiring  that  these  petitions  be  handled 
at  EPA  Headquarters.  It  should  be  noted 
that  Illinois  has  its  own  procedures  for 
petition  submission  and  approval  to 
allow  land  disposal  of  a  prohibited 
waste.  Therefore,  the  petitioner  must 
satisfy  both  Federal  and  Illinois 
requirements,  and  be  granted  approval 
by  both  EPA  and  the  State. 

Illinois  is  not  authorized  to  operate 
the  Federal  program  on  Indian  lands. 
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This  authority  remains  with  EPA  unless 
provided  otherwise  in  a  fufure  statute  or 
regulation. 

C  Decision 
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I  conclude  that  Illinois 
for  program  revisions  meet 
statutory  and  regulatory 
established  by  RCRA,  and 
amendments.  Accordingly, 
granted  final  authorization 
hazardous  waste  program 
Illinois  now  has  responsibi 
permitting  treatment,  storage 
disposal  facilities  within  it; 
carrying  out  the  aspects  of 
program  described  in  its  re«i 
program  application,  subject 
limitations  of  the  HSWA.  II 
has  primary  enforcement 
responsibilities,  although 
the  right  to  conduct  inspect 
sef-tion  3007  of  RCRA  and 
enforcement  actions  under 
3008,  3013,  and  7003  of  RC  I 
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D.  Incorporation  by  Referei  ce 

EPA  incorporates  by  rcferbnce. 
authorized  State  programs  i  )  40  CFR 
part  272,  to  provide  notice  1 1  the  public 
of  the  scope  of  the  authorize  d  program 
in  each  State.  Incorporation  by  reference 
of  the  Illinois  program  will 
completed  at  a  later  dale. 

Compliance  With  Exacuti\T]f)rdt.T 
12866 

The  Office  of  Managenien  and  Rudg.'t 
has  exempted  this  rule  from  the 
requirements  of  secticn  6  ofpxecutivc 
Order  12866 

Certification  Under  thf  /fpc;i  latory 
Flexibility  Act 

Pursuant  to  the  provision: 
C05(b),  I  hereby  certify  that 
authorization  will  not  have 
economic  impact  on  a  subst; 
numb«ir  of  small  entities.  Th 
authorization  effectively 
applicability  of  certain  Fedejal 
regulations  in  favor  of  Illino 
thereby  eliminating  duplicat 
requirements  for  handlers  of 
waste  in  the  State.  It  does  no 
any  new  burdens  on  small  eiifitio 
rule,  therefore,  does  not  req 
regulatory  flexibility  analysi 

Papenxork  Reduction  Act 


ri 


Under  the  Paperwork  Red 
44  U.S.C.  3501  et  seq..  Fede 
must  consider  the  paperwork 
imposed  by  any  information 
contained  in  a  proposed  rule 
rule.  This  rule  will  not  im 
information  requirements 
regulated  community. 


poie 


IV\ 


of  4  U.S.C. 
is 
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List  of  Subjects  in  40  CFR  Part  271 

Environmental  protection. 
Administrative  practice  and  procedure. 
Confidential  business  information. 
Hazardous  materials  transportation, 
Hazardous  waste,  Indian  lands. 
Intergovernmental  relations.  Penalties. 
Reporting  and  recordkeeping 
requirements.  Water  pollution  control. 
Water  supply. 

Authority:  This  notice  is  issued  under  the 
authority  of  sections  2002(a),  3006  and 
7004(b)  of  the  Solid  Waste  Disposal  Act  as 
amended  42  U.S.C.  6912(a),  6926. 6974(b). 

Dated:  .May  18.  1994. 
Vaidas  V.  Adamkus, 
Regional  Adrniniy>trator. 
IFR  Doc.  9 ;-  1  ;4 14  Filed  6-13-94;  8:45  am] 

BILLIMG  CCOE  e56^>-eO-M 

40  CFR  Part  272 
IFRL-4e95-5] 

Authorization  of  State  Hazardous 
Waste  Management  Program:  Kansas 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Immediate  final  rule. 


SUMMARY:  The  Resource  Conservation 
and  Recovery  Act  of  1976.  as  amended 
(RCRA),  provides  for  the  l.'.S. 
Environmental  Proto-ction  Agenc  y  (EPA) 
to  grant  authorization  to  State  agencies 
to  operate  their  hazardous  waste 
management  programs  in  lieu  of  the 
Federal  program.  The  state  of  Kansas 
has  applied  for  authorization  of 
revisions  to  its  previously  authorized 
hazardous  waste  management  program 
under  RCRA,  The  EFA  has  reviewed  the 
Kansas  application  and  has  made  a 
decision,  subject  to  public  review  and 
comment,  that  the  Kansas  hazardous 
waste  management  program  revision 
satisfies  all  of  the  requirements 
neces.sary  to  qualify  for  final 
authorization.  Thus,  EPA  is  approving 
the  state's  hazardous  waste  management 
program  revisions.  Kansas'  application 
for  program  revisions  is  available  for 
public  review  and  comment. 
DATES:  Final  authorization  for  Kansas 
shall  be  effective  August  15,  1994  unless 
EPA  publishes  a  prior  Federal  Register 
action  wdthdrawing  this  immediate  final 
rule.  All  comments  on  the  Kansas 
program  revisions  application  must  be 
received  by  the  close  of  business  July 
14,  1994. 

ADDRESSES:  Copies  of  the  Kansas 
program  revision  application  are 
available  for  inspection  and  copying 
during  normal  business  hours  at  the 
following  addresses:  Hazardous  Waste 
Section.  Bureau  of  Waste  Management. 


Kansas  Department  of  Health  and 
Environment.  Forbes  Field,  Topeka, 
Kansas  66620-0001.  913-296-1600; 
and.  US  EPA  Region  7.  Library.  726 
Minnesota  Avenue.  Kansas  City.  Kan^ 
66101,  913-551-7241.  Written 
comments  should  be  sent  to  Gary 
Bertram,  RCRA  Branch,  U.S. 
Environmental  Protection  Agency.  726 
Minnesota  Avenue,  Kansas  Citv,  Kansas 
66101:913-551-7533. 
FOR  FURTHER  INFORMATION  CONTACT:  Gary 
Bertram,  (913)  551-7533. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

Section  3006  of  RCRA  (42  U.S.C. 
6926)  allows  EPA  to  authorize  s:jte 
hazardous  waste  m.anagement  jsograms 
to  operate  in  the  states  in  lieu  of  the 
Federal  hazardous  waste  program.  This 
is  done  when  a  state  submits  to  EPA  a 
request  for  authorization  demonstrating 
that  the  state  hazardous  waste  program 
is  equivalent,  consistent  with  and  no 
less  stringent  than  the  Federal  program. 

Revisions  to  state  hazardous  waste 
programs  are  neccssaiy  whenever 
federal  or  state  statutory  or  regulatory 
authority  is  modified  or  when  certain 
other  changes  occur.  States  with  final 
authorization  under  section  300b(b)  of 
RCR.-\  have  a  continuing  obligation  to 
maintain  state  progr.ims  that  are 
equivalent  to,  consi.stont  wiih,  and  no 
less  stringe.it  than  the  federal  hazardous 
waste  m.anagement  program.  Most 
commonly,  state  program  revisions  are 
necessitated  by  charigcs  to  EPA's 
regulations  in  40  CFR  parts  124  and  260 
through  271  that  require  corresponding 
changes  in  the  state  p.-ograin  in  order  for 
the  state  to  maintain  its  authorization. 

B.  Kansas 

Kansas  initially  received  fimd 
authorization  effective  October  17,  1985. 
Kansas  received  authoj-ization  for 
revisions  to  its  program  effective  June 
25,  1990.  Kansas  submitted  a  draft 
authorization  application  on  March  1, 
1990,  and  submitted  the  final  revision 
application  on  February  24.  1994. 

To  meet  its  obligation  to  maintain  a 
hazardous  waste  program  that  is 
equivalent  to,  consistent  with,  and  no 
less  stringent  than  the  federal  hazardous 
waste  program,  Kaiisas  has  submitted  a 
request  to  be  authorized  for  additional 
RCRA  authorities  which  have  been 
promulgated  by  EPA  since  the  Kansas 
base  program  approval. 

The  EPA  has  reviewed  the  stale's 
application  with  respect  to  the 
requirements  for  state  authorization 
contained  in  40  CFR  part  271  and 
determined  that  its  hazardous  waste 
program  revision  satisfies  all  of  the 
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requirements  to  qualify  for  final 
authorization.  Consequently,  EPA  is 
granting  final  authorization  for  the 
/iiiditional  program  modifications  to 
Kansas.  Today's  decision  is  being 
published  as  an  "immediate  final"  rule 
in  accordance  with  the  provisions  of  40 
CFR  271.21(b)(3).  The  public  may 
submit  written  comments  on  this 
immediate  final  decision  until  the  date 
noted  in  the  "Dates"  section  of  this 
document.  Approval  of  the  Kansas 
program  revision  shall  become  effective 
GO  days  from  today  unless  an  adverse 
comment  pertaining  to  the  State's 
revisions  discussed  in  this  notice  is 
received  by  the  end  of  the  comment 
period.  If  an  adverse  comment  is 
ret^^ived.  EPA  will  publish  either:  (1)  A 
withdrawal  of  the  immediate  final 
decision;  or  (2)  a  notice  containing  a 
response  to  comments  which  either 
affirms  that  the  immediate  final 
decision  takes  effect  or  reverses  the 
decision. 

Those  specific  RCR.^  program 
portions  which  are  being  authorized 
loday  are  listed  below  by  their 
(inscriptive  names  and  Federal  Register 
<:italions. 

Federal  RCRA  Provisions 

Dioxin  Waste  Listing  and  Management 
Standards  (50  FR'i978.  January  14. 

I'liiif  iMllerTest  (50  FR  1^370.  April  30, 
1^85) 

CiKlificalion  Rule  (.50  FR  2H7()2.  July  15. 
HiB"))  (Only  thr;  following,  provisions; 
fiousthold  waste:  Ceiierator 
Ficquirements:  Facility  Permit 
Koquirements,  Permitting 
Roquireinonts:  Location  St;uu!ards  for 
.S<<lt  Domes.  Salt  Beds.  Underground 
Mines  and  Caves:  Liquia;;  in 
I  .i:!dfilis;  Dust  Suppres-ion;  Double 
l.inors;  Cround-U'ater  iM(  I'iforing; 
Cement  Kilns;  Fuel  Labeling;  Pre- 
con.stniction  Ban:  Ponnit  Life; 
n:np'b.i3  Provision;  Interim  Siatus; 
Research  and  Development  Permits; 
Hazardous  Waste  E.xports;  and 
Exposure  information) 

Lining  of  TDI,  DNT.  and  TDA  Wastes 
(fjO  FR  42936,  October  23, 1985) 

Burning  of  Waste  Fuel  and  Used  Oil 
Fuel  in  Boilers  and  Indu.strial 
Furnaces  (50  FR  49164,  November  29. 
1985.  (Amended  on  November  19. 

1986  at  51  FR  41900  and  April  13. 

1987  at  52  FR  11822)) 

Listing  of  Spent  Solvents  (50  FR  53315. 

December  31,  1985) 
Li.sting  of  EDB  Wastes  (51  FR  5330. 

February  13,  1986) 
Listing  of  Four  Spent  .Solvents  (51  FR 

6541,  February  25,  1986) 
fk^nerators  of  100  to  1000  kg  Hazardous 

Waste  (51  FR  10174.  March  24,  1986) 


Codification  Rule,  Technical  Correction 

(51  FR  19176,  May  28. 1986) 
Standards  for  Hazardous  Waste  Storage 
and  Treatment  Tank  Systems  (51  FR 
25470.  July  14,  1986) 
Exports  of  Hazardous  Waste  (51  FR 

28686.  August  8,  1986) 
Standards  for  Generators — Waste 
Minimization  Certifications  (51  FR 
55190.  October  1. 1986) 
Listing  of  EBDC  (51  FR  37725,  October 

24. 1986) 
Land  Disposal  Restrictions  (51  FR 
40572,  November  7.  1986  (as 
amended  on  June  4. 1987.  52  FR 
21010)) 
Revised  Manual  SVV-846;  Amended 
Incorponsinn  by  Reference  (52  FR 
8072.  Man  n  16,  1987) 
Closure/ Post  Closure  Care  for  Interim 
Status  Surface  Impoundments  (52  FR 
8704,  March  19.  1987) 
Definition  of  Solid  Waste,  Technical 
C:orrections  (52  FR  21306.  Juno  5. 
1987) 
Amendments  to  Part  B  hiformation 
Requirements  for  Disposal  Facilities 
(52  FR  23447.  June  22,  1987  (as 
amended  on  September  9.  1987,  52  FR 
33936)1 
List  (Phase  1)  of  Hazardous  Constituents 
f'lr  Ground-Water  Monitoring  (52  FR 
25942.  July  9.  1987) 
Idrntificalion  and  Listing  of  Hazardous 

Wjste  (52  FR  26012,  Julv  10,  1987) 
Liability  Requirements  for  Hazardous 
Waste  Facilities;  Corporate  Guarant;>e 
(52  FR  44314,  November  18,  1987) 
Hciz^irdous  Waste  Mi.'scellaneous  Units 

(52  FR  4GQ46,  December  10.  1987) 
Technical  Corrections:  Identification 
and  Listing  of  Hazardous  Waste  (33 
FR  13382.  April  22.  198R) 
Identification  and  Listing  of  Hazardous 
Waste;  Technical  Correction  (53  FR 
27162.  July  19.  1988) 
Farmer  Exemptions;  Technical    . 
Corrections  (53  FR  27164.  July  19. 
1988) 
Identification  and  Listing  of  Hazardous 
Wa.ste;  Treatability  Studies  Sample 
Exemption  ([53  FR  27290,  July  19. 
1988) 
Hazardous  Waste  Management  System; 
Standards  for  Hazardous  Waste 
Storage  and  Treatment  Tank  Svstems 
(53  FR  34079.  September  2.  1988) 
Permit  Modifications  for  Hazardous 
Waste  Management  Facilities  (53  FR 
37912.  September  28. 1988  (as 
amended  on  October  24. 1988.  53  FR 
41649)) 
Statistical  Methods  for  Evaluating 
Ground-Water  Monitoring  Data  from 
Hazardous  Waste  Facilities  (53  FR 
39720.  October  11. 1988) 
Identification  and  Listing  of  Hazardous 
Waste;  Removal  of  Iron  Dextran  from 
the  List  of  Hazardous  Wastes((53  FR 
43878.  October  31. 1988) 


Identification  and  Listing  of  Hazardous 
Waste;  Removal  of  Strontium  Sulfide 
from  the  List  of  Hazardous  Wastes  (53 
FR  43881,  October  31.  1988) 
Standards  for  Generators  of  Hazardous 

Waste  (53  FR  45089.  November  8. 
"   1988) 

Hazardous  Waste  Miscellaneous  Units; 
Standards  Applicable  to  Owners  and 
Operators  (54  FR  615,  January  9, 
1989) 
Amendment  to  Requirements  for 
Hazardous  Waste  Incinerator  Permits 
(54  FR  4286,  Janurny  30.  1989) 
Changes  to  Interim  Status  Facilities  for 
Hazardous  Waste  Management 
Permits;  Procedures  for  Post-Closure 
Permitting  (54  VR  9596.  March  7, 
1989) 

The  state  will  assume  lead 
responsibility  for  issuing  permits  for 
those  progrr.m  areas  authorized  today. 
For  those  HSWA  provisions  for  which 
the  state  is  not  authorized,  EPA  will 
retain  lead  responsibility.  For  those 
permits  which  will  now  change  to  state 
ler.d  from  EPA,  EPA  will  transfer  copies 
of  any  pending  applications,  completed 
permits  or  pertinent  file  information  to 
the  state  within  30  days  of  the  effective 
date  of  this  authorization.  The  EPA  will 
be  responsible  for  enforcing  the  terms 
and  conditions  of  federally  issued 
permits  while  they  remain  in  force.  Thi? 
EPA  will  also  be  re<;ponsible  for 
enforcing  the  terms  and  conditions  of 
RCRA  permits  regarding  H.SWA 
requirements  until  the  state  has  the 
authority  to  address  the  HSWA 
requirements. 

The  state  has  agreed  to  review  all 
Slate  issued  permits  and  to  modify  or 
HMSsue  them  as  noces.sary  to  require 
compliance  with  the  currently  approveil 
state  law  and  rt^gulations.  When  the 
state  reissu.'s  federally  issued  pijrmits  as 
state  permits,  the  state  will  take  the  lead 
in  enforcing  such  permits,  with  the 
exception  of  those  HSVV.\  requirements 
for  which  tlie  state  has  nut  n*ceived 
authoriz.-.tion. 

C.  Decision 

I  conclude  that  the  Kansas  application 
for  program  revisions  meets  all  of  the 
statutory  and  regulatory  requirements 
established  by  RCRA.  Accordingly, 
Kansas  is  granted  final  authorization  to 
operate  its  hazardous  waste 
management  program,  as  revi.sed. 
Kansas  now  has  responsibility  for  the 
permitting  of  treatment,  storage,  and 
disposal  facilities  within  its  borders  and 
carr>'ing  out  other  aspeds  of  the  RCRA 
program,  subject  to  the  limitation  of  its 
revised  program  application  and 
previously  approved  authorities.  Kansas 
also  has  primary  enforcement 
responsibilities,  although  EPA  retains 
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the  right  to  conduct  inspet^ 
sections  3007,  3013  and 


7003 

Certification  Under  the  Regulatory 
Flexibility  Act 


1  subs  ant 
Tiis 


Pursuant  to  the  provisioi  is 
605(b),  I  hereby  certiiy  thai 
authorization  will  not  have 
economic  impact  on  a 
number  of  small  entities, 
authorization  effectively  siispends  the 
applicability  of  certain  federal 
regulations  in  favor  of  the 
program,  thereby  eliminati 
duplicative  requirements 
hazardous  waste  in  the 
impose  ".ny  new  burdens 
entities.  This  rule,  therefor  i 
require  a  regulatory  flexibi 


[ansas 


f(ir 


Stale 


o  1 


handlers  of 
It  does  not 
small 
,  does  not 
ity  analysis. 


Compliance  With  Executive  ■  Order 
12866 

The  Office  of  Managemei  it  and  Budget 
has  exempted  this  rule  fron  i  the 
requirements  of  section  6  o  Executive 
Order  12866. 

List  of  Subjects  in  40  CFR  ^art  272 

Environmental  protectiot 
Administrative  practice  anc  procedure. 
Confidential  business  infor  nation. 
Hazardous  waste  transportc  tion. 
Hazardous  waste,  Incorpor;  tion  by 
reference,  Intergovemment^  il  relations, 
Penalties,  Reporting  and  rei  ordkeeping 
requirements. 

Authority:  This  rulemaking 
the  authority  of  sections  2002( 
7004(b)  of  the  Solid  Waste  Dis 
^amended  |42  U.S.C.  6312(a 

Dated:  May  28.  1994. 
William  Rice, 
Regional  Administrator. 
[FR  Doc.  94-14285  Filed  r>-13 
BILUNG  CODE  6S«O-60-P 


DEPARTMENT  OF  TRANSI ORTATION 

Research  and  Special  Pro^  irams 
Administration 


49  CFR  parts  107, 172  and 

Hazardous  Materials 

CFR  Correction 

In  title  49  of  the  Code  of 
Regulations,  parts  100  to  17 
of  October  1,  1993.  make  th 
corrections: 

§  107.502    [Corrected] 


1.  On  page  36,  in  §  107.50  2(f)(1), 
"September  1,  1995"  shoulq  read 
"September  1,1991". 


ons  under 
ofRCRA. 


of  4  U.S.C. 
this 

a  significant 
ial 


5 


issued  under 
3006  and 
]  iQsal  Act,  as 
6i26,  6974(1))). 


94;  8:45  am! 


176 


Hederal 
,  revised  as 
following 


§172.420    [Corrected] 

2.  On  page  386,  in  §  172.420(a),  the 
illustration  should  be  displayed  as 
follows- 


§172.546    [Corrected] 

5.  On  page  402.  in  §  172.546(a),  the 
illustration  should  be  displayed  as 
fo"ows- 


§172.422    [Corrected] 

3.  On  page  387,  in  §  172.422(a),  the 
illustration  should  be  displayed  as 
follows: 


§172.556    [Corrected] 

6.  On  page  404,  in  §  172.556(a),  the 
illustration  should  be  displayed  as 
follows: 


RADIOACTIVE 


§172.521    [Corrected] 

4.  On  page  397,  in  §  172.521(a),  the 
illustration  should  be  displayed  as 
follows: 


\ 


§176.83    [Corrected] 

7.  On  page  711,  in  §  176.83(c)(2)(ii). 
the  illustration  should  be  displayed  as 
follows: 


PKOHlBlnO 
-   STOUACE  — 
AREA 


1  KTIEKS 


J  KETL^S 


rROHIBITED 
-  STOUACE  — 
AREA 


8.  On  page  711,  in  §  176.83(c)(2)(iii), 
the  illustration  should  be  displayed  as 
follows: 
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-^~} 


9.  On  page  712.  in  §  176.83(c)(2)(iv), 
the  illustration  should  be  displayed  as 
follows: 


10.  On  page  712.  in  §  176.83{c)(2)(v). 
the  illustration  should  be  displayed  as 
follows: 


l<-    24  RETOtS   INCLUDIMC     >| 
IHTERVENINC  COWaRTN£.ST 


H    h 


-n- 


I 


H'R  Doc.  94-99999  Filed  6-13-94;  8:45  am] 

BtLLINO  CODE  1505-01^0 


NATIONAL  TRANSPORTATION 
SAFETY  BOARD 

49  CFR  Part  826 

Equal  Access  To  Justice  Act  Fees 

agency:  National  Transportation  Safety 
Board. 

ACTION:  Final  rules. 

Si;mmaRY:  The  NTSB  is  adopting  various 
housekeeping  amendments  to  its  Equal 
Access  to  Justice  Act  (EAJA)  rules  to 
reflect  current  law  and  practice. 
DATES:  TTie  new  rules  will  be  effective 
on  June  14, 1994. 

FOR  FURTHER  INFORMATION  CONTACT:  Jane 
F.  Mackail.  (202)  382-1952. 


SUPPLEMENTARY  INFORMATION:  The  Board 
hereby  adopts  five  editorial 
amendments  to  its  rules  at  49  CFR  826, 
each  of  which  is  explained  below. 
Because  these  amendments  are  intended 
to  make  no  changes  but  are  intended 
only  to  reflect  current  law  and  practice; 
they  are  being  made  effective  without 
notice  and  comment. 

1.  Section  826.2  is  amended  to 
remove  outdated  information  that  was 
responsive  to  the  1981  extension  of 
EAJA  and  is  no  longer  relevant. 

2.  By  notice  published  in  the  Federal 
Register  on  April  22, 1992,  the  Board 
increased  its  cap  on  attorney  fees 
contained  at  49  CFR  826.6(b).  We 
adopted  a  formula  tied  to  the  Consumer 
Price  Index,  All  Urban  Consumers,  U.S. 
City  Average.  All  Items,  unless  a  more 
specific  geographic  index  is  published 
for  the  locality.  This  "CPI"  is  the 
generally  understood  "cost  of  living" 
index  that  is  widely  used  as  a  price 
inflator  in  labor  and  contract  matters. 
The  rule  contained  U.S.  City  figures 
through  1992.  Our  amendment  here 
adds  the  1993  figure. 

3.  In  1985,  EAJA  was  amended  (Pub. 
L.  No.  99-80)  to  reduce  limitations  on 
its  application.  The  $1  million/S5 
million  net  worth  limits  for  individuals 
and  businesses,  respectively,  contained 
in  Title  5  U.S.C.  504(b)  (1)  were 
increased  to  $2  million/$7  million  caps. 
We  amended  our  rules  at  §  826.4(b)  (1) 
and  (2)  to  reflect  this  change,  but  failed 
to  make  a  similar  modification  to 

§  826.21(b).  We  do  so  here,  reflecting 
current  law.' 

4.  We  take  this  opportunity  to  codify 
our  ruling  in  Administrator  v.  Holloway, 
NTSB  Order  EA-4155  (served  May  3, 
1994),  by  amending  §826.24  to  indicate 
that  the  Board  is  without  authority  to 
grant  e.xtensions  to  file  EAJA 
applications. 

5.  Lastly,  we  amend  §826.31  to 
provide  that  our  rules  of  practice  in  part 
821  apply  to  EAJA  proceedings,  to  the 
extent  not  inconsistent  with  other,  more 
specific  rules  in  part  826. 

As  required  by  the  Regulatory 
Flexibility  Act,  we  certify  that  the 
adopted  rules  will  not  have  a  substantial 
impact  on  a  significant  number  of  small 
entities.  What  effect  they  may  have, 
however,  would  be  beneficial  to  small 
entities  by  clarifying  our  procedures. 
The  rules  are  not  major  rules  for  the 
purposes  of  Executive  Order  12291.  We 
also  conclude  that  this  action  will  not 
significantly  affect  either  the  quality  of 
the  human  environment  or  the 
conservation  of  energy  resources,  nor 
will  this  action  impose  any  information 


*  Uoyd  Ericcson  has  petitioned  for  this  change, 
which  petition  we  here  grant. 


collection  requirements  requiring 
approval  under  the  Paperwork 
Reduction  Act. 

List  of  Subjects  in  49  CFR  Part  826 

Claims,  Equal  access  to  justice. 
Lawyers. 

Accordingly,  49  CFR  part  826  is 
amended  as  set  forth  below. 

PART  826— RULES  IMPLEMENTING 
THE  EQUAL  ACCESS  TO  JUSTICE 
ACT  OF  1980 

1.  The  authority  citation  for  part  826 
continues  to  read  as  follows: 

Authority:  Section  203(a)(1)  P.  L.  99-80.  99 
Stat.  186  (5  U.S.C.  504). 

2.  Section  826.2  is  revised  to  read  as 
follows: 

§826.2    When  the  Act  applies. 

The  Act  applies  to  any  adversary 
adjudication  identified  in  §826.3  as 
covered  under  the  Act. 

3.  Section  826.6  is  amended  by 
revising  paragraph  (1j)(1)  to  read  as 
follows: 

§  826.6    Allowable  fees  and  expenses. 

•         •         *         •         • 

(b)(1)  No  award  for  the  fee  of  an 
attorney  or  agent  under  these  rules  may 
exceed  $75  indexed  as  follows: 

X  CPI_Ncw 

$75/hr~  CP1_1981 
The  CPI  to  be  used  is  the  annual  average 
CPI,  All  Urban  Consumers,  U.S.  City 
Average,  All  Items,  except  where  a 
local.  All  Item  index  is  available.  Whore 
a  local  index  is  available,  but  results  in 
a  manifest  inequity  vis-a-vis  the  U.S. 
City  Average,  the  U.S.  City  Average  may 
be  used.  The  numerator  of  that  equation 
is  the  yearly  average  for  the  year(s)  the 
services  were  provided,  with  each  year 
calculated  separately.  If  an  annual 
average  CPI  for  a  particular  year  is  not 
yet  available,  the  prior  year's  annual 
average  CPI  shall  be  used.  This  formula 
increases  the  $75  statutory  cap  by 
indexing  it  to  reflect  cost  of  living 
increases,  as  authorized  in  5  U.S.C. 
504(b)(l)(A)(ii).  Application  of  these 
increased  rate  caps  requires  affirmative 
findings  under  §82 1.0(c)  of  this  chapter. 
For  ease  of  application,  available  U.S. 
City  figures  are  reproduced  as  follows: 

1981  90.9 

1982  96.5 

1983  99.6 

1984  103.9 

1985  107.6 

1986  109.6 

1987  113.6 

1988  ..., „ „ 118.3 

1989  124.0 

1990 130.7 
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1991 
1992 
1993 


4.  Section  826.21  is 
revising  paragraph  (b)  in 
to  read  as  follows: 


amt  nded  by 
ti  iductory  text 


§  826.21    Contents  of  application. 

***** 

(b)  The  application  shal  also  include 
a  statement  that  the  appiic  ant's  net 
worth  does  not  exceed  S2  nillion  (if  an 
individual)  or  $7  million  {  or  all  other 
applicants,  including  thei^  affiliates). 


394 


136.2    Hoyvever,  an  applicant  may  omit  this 
l-lO  3    statement  if: 

144. 0       ***** 


5.  Section  826.24  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§  826.24    When  an  application  may  be  filed. 

(a)  An  application  may  be  filed 
whenever  the  applicant  has  prevailed  in 
the  proceeding,  but  in  no  case  no  later 
than  the  30  days  after  the  Board's  final 
disposition  of  the  proceeding.  This  30- 
day  deadline  is  statutory  and  the  Board 
has  no  authority  to  extend  it. 


6.  Section  826.31  is  revised  to  read  as 
follows: 

§  826.31    Filing  and  service  of  documents 
and  general  procedures. 

The  rules  contained  in  49  CFR  part 
821  apply  to  proceedings  under  the  Act, 
unless  they  are  superseded  by  or  are 
inconsistent  with  a  provision  cf  this 
part. 

Issued  in  Washington,  DC  on  this  Sth  day 
cf  June,  1994. 

CarlW.  Vogl, 

Chairman. 

|FR  Doc.  94-14339  Filed  6-13-94:  8  45  a.Ti| 

BILLING  CODE  ^533-0^-P 
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Proposed  Rules 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  puWic  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

5  CFR  Part  532 
RIN  3206-AF90 

Prevailing  Rate  Systems:  Change  of 
Lead  Agency  Responsibility  for  the 
Cleveland,  Ohio,  Wage  Area  for  Pay- 
Setting  Purposes 

AGENCY:  Office  of  Personnel 

Management. 

ACTION:  Proposed  rule  with  request  for 

comments. 


SUMHilARy:  The  Office  of  Personnel 
Management  (0PM)  is  issuing  a 
proposed  rule  to  change  the  lead  agency 
responsibility  for  the  Cleveland,  Ohio, 
Federal  Wage  System  (FWS)  wage  area 
from  the  National  Aeronautics  and 
Space  Administration  (NASA)  to  the 
Department  of  Veterans'  Affairs  (VA)  for 
pay-setting  purposes.  This  change 
would  recognize  the  fact  that  VA  is  now 
the  major  employer  of  FWS  employees 
in  the  Cleveland,  Ohio,  FWS  wage  area. 
DATES:  Comments  must  be  received  on 
or  before  July  14, 1994. 
ADDRESSES:  Send  or  deliver  comments 
to  Donald  J.  Winstead,  Acting  Assistant 
Director  for  Compensation  Policy, 
Personnel  Systems  and  Oversight 
Group,  Office  of  Personnel  Management, 
room  6H31, 1900  E  Street  NW., 
Washington,  DC  20415. 
FOR  FURTHER  INFORMATION  CONTACT:      i 
Mark  Allen,  (202)  606-2848. 
SUPPLEMENTARY  INFORMATION:  The 
National  Aeronautics  and  Space 
Administration  (NASA)  is  the  lead 
agency  for  the  Cleveland.  Ohio,  Federal 
Wage  System  (FWS)  wage  area,  and  the 
NASA  Lewis  Research  Center  is  the  host 
activity  for  the  local  FWS  wage  survey. 
FWS  employment  at  the  Center  has  been 
declining  in  recent  years.  NASA  has 
requested  that  the  Department  of 
Veterans'  Affairs  (VA)  assume  lead 
agency  responsibility  for  the  Cleveland 
wage  survey.  VA  now  has  more  FWS 
employees  in  the  Cleveland  wage  area 
than  any  other  agency,  has  the  resources 


to  carry  out  local  wage  surveys  in  the 
v/age  area,  and  is  willing  to  assume 
responsibility  as  lead  agency  effective 
for  the  next  full-scale  wage  survey 
scheduled  to  begin  in  the  wage  area  in 
April  1995.  The  Federal  Prevailing  Rate 
Advisory  Committee  has  reviewed  and 
concurred  with  this  proposed  change. 

Regulatory  Flexibility  Act 

I  certify  that  these  regulations  would 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
because  they  would  affect  only  Federal 
agencies  and  employees. 

List  of  Subjects  in  5  CFR  Part  532 

Administrative  practice  and 
procedure.  Freedom  of  information. 
Government  employees,  Reporting  and 
recordkeeping  requirements.  Wages. 

Office  of  Personnel  Manageme*nt. 
Lorraine  A.  Green, 

Deputy  Director. 

Accordingly,  0PM  proposes  to  amend 
5  CFR  part  532  as  follows: 

PART  532— PREVAILING  RATE 
SYSTEMS 

1.  The  authority  citation  for  part  532 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  5343.  5346;  §  532.707 
also  issued  under  5  U.S.C.  552. 

2.  Appendix  A  to  subpart  B  is 
amended  for  Cleveland,  Ohio,  by 
removing  the  lead  agency  "NASA"  and 
adding  in  its  place  "VA". 

[FR  Doc.  94-14275  Filed  6-13-94:  8:45  am] 

BILLING  CODE  6325-01 -M 


DEPARTMENT  OF  AGRICULTURE 

Federal  Crop  Insurance  Corporation 

7  CFR  Part  400 

General  Crop  Insurance  Regulations; 
Reinsurance  Agreement— Standards 
for  Approval 

AGENCY:  Federal  Crop  Insurance 
Corporation,  USDA. 
ACTION:  Proposed  rule. 


Federal  Register 
VoL  59.  No.  113 
Tuesday.  June  14,  1994 


SUMMARY:  The  Federal  Crop  Insurance 
Corporation  (FCIC)  proposes  to  amend 
the  General  Crop  Insurance  Regulations, 
effective  for  the  1995  and  succeeding 
reinsurance  years  to  revise  the  general 
qualifications  for  being  awarded  a 


Standard  Reinsurance  Agreement.  This 
rule  intends  to  provide  additional 
information  so  that  FCIC  can  more 
accurately  identify  those  insurance 
companies  at  risk  of  bankruptcy. 
DATES:  Written  comments  pursuant  to 
this  rule  must  be  received  by  June  29, 
1994. 

ADDRESSES:  Comments  pursuant  to  this 
proposal  should  be  sent  to  Mari 
Dunleavy.  Regulatory  and  Procedural 
Development  Staff.  Federal  Crop 
Insurance  Corporation,  U.S.  Department 
of  Agriculture,  Washington,  DC,  20250. 
Hand  messenger  delivery  may  be  made 
to.  Suite  500,  2101  L  Street,  NW., 
Washington,  DC.  Comments  received 
may  be  viewed  and  copied  at  Suite  503, 
2101  L  Street,  NW.,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mari  Dunleavy,  Regulatory  and 
Procedural  Development  Staff.  Federal 
Crop  Insurance  Corporation,  U.S. 
Department  of  Agriculture.  Washington, 
DC,  20250,  telephone  (202)  254-8450. 
SUPPLEMENTARY  INFORMATION:  This 
action  has  been  reviewed  under  USDA 
procedures  established  by  Departmental 
Regulation  1512-1.  This  action  does  not 
constitute  a  review  as  to  the  need, 
currency,  clarity,  and  effectiveness  of 
this  regulation  under  those  procedures. 
The  sunset  review  date  established  for 
these  regulations  is  March  31. 1999. 
This  rule  has  been  determined  not 
significant  for  purposes  of  Executive 
Order  12866  and,  therefore,  has  not 
been  reviewed  by  the  Office  of 
Management  and  Budget.  .♦ 

This  action  will  not  have  a  significant 
economic  effect  on  a  substantial  number 
of  small  entities.  This  action  does  not 
increase  the  paperwork  burden  on  the 
reinsured  company  because  the 
reinsured  company  must  already 
provide  the  additional  information 
required  by  this  regulation  to  the  state 
in  which  it  is  licensed.  Therefore,  this 
action  is  determined  to  be  exempt  from 
the  provisions  of  the  Regulatory 
Flexibility  Act  and  no  Regulatory- 
Flexibility  Analysis  was  prepared. 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  under 
No.  10.450. 

This  program  is  not  subject  to  the  ,\ 
provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  state  and  local 
officials.  See  the  Notice  related  to  7  CFR 
part  3015,  subpart  V,  published  at  48  FR 
29115.  June  24, 1983. 
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This  action  is  not  expect*  d  to  have 
any  significant  impact  on  tie  quahty  of 
the  human  environment,  health,  and 
safety.  Therefore,  neither  an 
Environmental  Assessment  nor  an 
Environmental  Impact  Stat(  ment  is 
needed. 

The  Office  of  the  General'Counsel  has 
determined  that  these  regulations  meet 
the  applicable  standards  provided  in 
subsections  2(a)  and  2(b)(2)  of  Executive 
Order  12778.  The  provisions  of  this  rule 
are  not  retroactive  and  will  preempt 
state  and  local  laws  to  the  ektent  such 
state  and  local  laws  are  inconsistent 
herewith.  The  administrative  appeal 
provisions  located  at  7  CFR  400.169, 
must  be  exhausted  before  juidicial  action 
may  be  brought. 

Since  reinsured  companies  must 
already  provide  the  additioial 
information  required  by  the  proposed 
rule  to  the  state  which  licenses  them, 
this  proposed  rule  does  not  contain 
information  collections  that|require 
clearance  by  the  Office  of  Mlanagement 
and  Budget  under  the  provisions  of  44 
U.S.C.  chapter  35,  the  Paperwork 
Reduction  Act. 

It  has  been  determined  under  section 
6(a)  of  Executive  Order  12612, 
Federalism,  that  this  propose }d  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  ]  (reparation 
of  a  Federalism  Assessment.|The 
policies  and  procedures  contained  in 
this  rule  will  not  have  substiintial  direct 
effects  on  states  or  their  poll  ical 
subdivisions,  or  on  the  distr  bution  of 
power  and  responsibilities  a  nong  the 
various  levels  of  govemmeni . 

Background 

The  standard  requirement: ;  for  being 
eligible  to  obtain  a  Standard 
Reinsurance  Agreement  (Agieement) 
with  FCIC  are  found  in  7  CF1 1  400, 
subpart  L,  and  currently  reqi  ire  that  a 
reinsured  company  pass  eigl  t  out  of 
eleven  National  Association  jf 
Insurance  Commissioners  (NAIC) 
Insurance  Regulatory  Inform  ition 
System  (IRIS)  ratios.  These  ri  f ios  are 
meant  to  be  an  early  warning  device, 
alerting  state  regulators  to  in  ;urance 
companies  that  may  be  in  fin  ancial 
distress.  These  ratios  are  ind  cators  that 
evaluate  changes  in  an  insun  nee 
company's  financial  condition.  This 
rule  proposes  that  FCIC  add  ;  ix 
additional  radios  to  the  curre  nt  eleven 
IRIS  ratios  to  improve  the  ov(  irall 
evaluation  of  a  reinsured  con  pany's 
financial  condition,  to  requirj  the 
reinsured  company  to  explaii  i 
discrepancies  in  all  ratios,  and  to 
provide  a  financial  plan  to  o\  ercome 
each  discrepancy.  The  addif i^  mal  ratios 
include  one  new  IRIS  ratio,  G  ross 


Premium  to  Surplus,  three  ratios  used 
by  A.M.  Best  (Combined  Ratio  After 
Policyholder  Dividends,  Quick 
Liquidity,  and  Return  on  Surplus)  found 
in  Best's  Key  Rating  Guide,  a  Two- Year 
Change  to  Surplus  Ratio  developed  by 
FQC  which  calculates  the  same  as  the 
One-Year  Change  to  Surplus  IRIS  ratio 
but  for  a  two-year  period;  and  a  Net 
Change  in  Cash  and  Short-Term 
Investments  ratio  also  developed  by 
FCIC  to  measure  net  cash  floiv 
development. 

Thirty-three  profitability,  leverage, 
liquidity,  and  loss  reserve  ratios  were 
calculated  by  FQC  for  each  current 
reinsured  company.  These  calculations 
include  both  (NAIC).  (IRIS),  and  A.M. 
Best  ratios  representing  the  current 
industry  standard  with  which  the 
reinsured  company  should  be  familiar. 
While  it  is  proposed  that  only  selected 
ratios  will  be  used  to  determine 
eligibility,  all  ratios  are  available  for 
financial  analysis.  The  data  required  to 
complete  the  ratio  calculations  are 
derived  from  the  Statutory  Annual 
Financial  Statement  submitted  by  the 
reinsured  company  to  the  state 
insurance  departments  and  FCIC. 
However,  FCIC  may  supplement 
financial  information  contained  in  the 
Statutory  Annual  Financial  Statement 
with  information  obtained  from  other 
audited  or  unaudited  financial 
statements  prepared  in  accordance  with 
Generally  Accepted  Accounting 
Principles. 

The  ratios  were  evaluated  to 
determine  which  ratios  within  each 
category  best  represent  Multiple  Peril 
Crop  Insurance  (MPCI)  liability  and  its 
impact  on  insurance  companies.  The 
selection  criteria  included  factors  such 
as  the  short-term  nature  and  annual 
cash  flow  cycle  of  MPCI  insurance,  and 
the  varying  size  and  business  mix  of  the 
insurance  company.  For  each  ratio  an 
acceptable  range  was  established  to 
determine  whether  a  company  passed  or 
failed  the  ratio. 

The  current  surplus  requirement 
utilizes  a  Minimum  Surplus  Factor 
which  limits  a  reinsured  company's 
liability  under  the  MPCI  program  based 
on  the  surplus  available  to  the  reinsured 
company.  The  liabilities  of  other  lines  of 
business  written  by  the  reinsured 
company  are  generally  not  considered. 
However,  if  a  reinsured  company 
underwrites  only  MPCI  and  crop-hail 
insurance,  both  liabilities  will  be 
considered.  Since  much  of  FCIC's  MPQ 
insurance  is  delivered  by  insurers  that 
write  considerable  premium  and 
policies  in  the  crop-hail  market, 
increased  evaluation  using  additional 
ratios  for  evaluating  and  comparing 


each  company's  financial  integrity  is 
necessary. 

Seventeen  ratios  were  selected  for  the 
general  qualifications,  including  the 
eleven  present  NAIC  IRIS  ratios. 
Company  profitability  is  measured  by 
the  following  six  ratios:  Combined  Ratio 
After  Policyholder  Dividends,  Two-Year 
Overall  Operating.  One-Year  Change  in 
Surplus,  Two-Year  Change  in  Surplus, 
Return  on  Surplus,  and  Investment 
Yield.  The  profitability  on  an  MPQ 
reinsured  company  is  de{>endent  on 
company  underwriting  practices, 
catastrophic  loss  experience  and 
recovery,  and  its  ability  to  generate  an 
adequate  return  on  investments. 

A  reinsured  company's  liquidity  and 
cash  management  are  measured  by  thfi 
following  four  ratios:  Agents'  Balances 
to  Surplus,  Quick  Liquidity,  Liabilities 
to  Liquid  Assets,  and  Net  Change  in 
Cash  and  Short-Term  Investments.  The 
combination  of  varying  annual  loss 
experience,  loss  payout  to  premium 
collection  time  frame,  and  MPCI 
accounting  procedures,  require  the 
company  maintain  sufficient  liquidity. 
Cash  and  short-term  investment 
management  is  a  key  factor  in 
maintaining  sufficient  liquidity  and 
meeting  current  obligations. 

The  tour  leverage  ratios  used  are: 
Gross  Premium  to  Surplus,  Net  Written 
Premium  to  Surplus,  Change  in  Net 
Writings,  and  Surplus  Aid  to  Surplus. 
These  measures  will  indicate  if  a 
reinsured  company  may  be 
overexposing  their  surplus  to  risk 
variation  and  reinsurance  dependency. 
The  three  loss  reserve  ratios  used  are: 
One-  Year  Reserve  Development  to 
Surplus,  Two-Year  Reserve 
Development  to  Surplus,  and  Estimated 
Current  Reserve  Deficiency  to  Surplus. 
These  ratios  determine  if  reserves  have 
been  understated  to  increase  surplus 
and  to  estimate  current  reserve 
adequacy. 

Section  400.173  is  removed  as  it  is  not 
necessary  after  revising  Subpart  L  to 
determine  if  the  insurer  is  otherwise 
financially  sound.  If  an  insurer  does  not 
pass  the  required  ratios  and  submits  a 
financial  plan  that  does  not  alleviate 
discrepancies  in  the  required  ratios,  the 
reinsured  company  will  be  considered 
not  financially  sound  and  will  not  be 
awarded  a  Standard  Reinsurance 
Agreement. 

All  participating  insurance  companies 
in  the  crop  insurance  industry  have 
been  fully  advised  of  the  content  of  this 
proposed  rule  during  the  preparation 
stage  and  in  fact  have  participated  in 
developing  this  rule.  Since  the  rule 
must  be  effective  prior  to  the  effective 
date  of  the  Standard  Reinsurance 
Agreement  (July  1, 1994),  it  has  been 
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determined  that  for  good  cau.se,  a  15  day 
comment  period  is  sufficient.  In  May. 
FCIC  held  a  meeting  for  the  express 
purpose  to  introduce  and  discuss  the 
SRA  and  its  standards  for  approval  prior 
to  its  publication.  All  parties  interested 
in  the  SRA  were  invited.  Prior  to  its 
publication,  a  copy  of  this  rule  was  sent 
to  all  persons  interested  in  the  crop 
insurance  program. 

lAst  of  Subjects  in  7  CFR  Part  400 

Crop  Insurance. 

Proposed  Rule 

Accordingly,  pursuant  to  the 
authority  contained  in  the  Federal  Crop 
Insurance  Act,  as  amended  (7  U.S.C. 
1501  et  seq.)  the  Federal  Crop  Insurance 
Corporation  hereby  proposes  to  amend 
7  CFR  part  400,  subpart  L  of  the  General 
Administrative  Regulations  effective  for 
the  1995  and  succeeding  reinsurance 
years  as  follows: 

1.  The  authority  citation  for  7  CFR 
part  400,  subpart  L  is  revised  to  read  as 
follows: 

Authority:  7  U.S.C.  1501-1520. 

2.  The  heading  for  subpart  L  is  revi.sed 
to  read  as  follows: 

Subpart  L — Reinsurance  Agreement- 
Standards  for  Approval 

3.  Suction  400.161  is  amended  by 
removing  paragraph  (f),  redesignating 
paragraphs  (a)  through  (o)  as  paragraphs 
(b)  llirough  (fl.  and  adding  a  new 
paragraph  (a)  to  read  as  follows: 

§400.161     Definitions. 

•         ♦         *         *         * 

(a)  Annual  Statutory  Financial 
Statement  means  the  annual  financial 


statement  of  an  insurer  prepared  in 
accordance  with  Statutory  Accounting 
Principles  and  submitted  to  the  state 
insurance  department  if  required  by  any 
state  in  which  the  insurer  does  business, 
and  the  subsequent  Audited  Financial 
Report  filed  with  the  state  insurance 
department  as  prescribed  in  the 
National  Association  of  Insurance 
Commissioners  Property  and  Casualty 
Annual  State  Instructions.  These 
statement  are  to  be  audited  by  an 
independent  Certified  Public 
Accountant. 
•        •        *        *        » 

4.  Section  400.162  is  revised  to  read 
as  follows: 

§400.162    Qualification  ratios. 

The  seventeen  qualification  ratios 
include: 

(a)  Twelve  National  Association  of 
Insurance  Commissioner's  (NAIC) 
Insurance  Regulatory  Information 
System  (IRIS)  ratios  found  in 
§400.170(d)(l)(i)and(ii)and 

§  400.170(d)(2)  (i).(ii).(iii),(vi),{vii). 
(ix),  (xi).  (xiii).  (xiv),  and  (xv)  and 
referenced  in  "Using  the  N.MC 
Insurance  Regulatory  Information 
System"  distributed  by  NAIC,  120  West 
12th  St.,  Kansas  City.  MO.  64105-1925; 

(b)  Three  ratios  used  by  A.M.  Best 
Company  found  in  §  400.170(d)(2)  (v), 
(viii),  and  (x)  and  referenced  in  Best's 
A>y  Rating  Guide.  A.M.  Best.  Ambest 
Road.  Oldwick.  N.J.,  n8358-tJ700; 

(c)  One  ratio  found  in 

§  400.170{d){2)fiv)  which  is  formulatf^ 
by  FCIC  and  is  calculated  the  same  as 
the  One- Year  Change  to  Surplus  IRIS 
ratio  but  for  a  two-year  period;  and 


(d)  One  ratio  found  in 
§  400.170(d)(2)(xii)  which  is  also 
formulated  by  FCIC  by  dividing  the  net 
change  in  cash  and  short-term 
investments  by  the  cash  and  short-term 
investment  balance  for  the  prior  year. 

5.  Section  400.170  is  revised  to  read 
as  follows: 

§400.170    General  qualifications. 

To  qualify  initially  or  ttiereafter  for  a 
Standard  Reinsurance  Agreement  with 
FCIC,  an  insurer  must: 

(a)  Be  a  licensed  or  admitted  insurer 
in  any  state,  territory,  or  possession  of 
the  United  States: 

(b)  Be  licensed  or  admitted,  or  use  as 
a  policy-issuing  Company  an  i.-.-irer 
that  is  licensed  or  admittied.  in  t-.tdr 
state  from  which  the  insurer  will  cede 
policies  to  FCIC  for  reinsurance; 

(c)  Have  surplus,  as  reported  in  its 
most  rec-ent  Annual  Statutory  Financial 
Statement,  that  is  at  least  equal  to  the 
MPUL  for  the  gross  premium  proposed 
to  lie  reinsured  multiplied  by  the 
appropriate  Minimum  Surplus  Factor, 
found  in  the  Minimum  Surplus  Table. 
For  the  purposes  of  the  Minimum 
Surplus  Table,  an  insurer  is  considered 
to  issue  policies  in  a  state  if  at  least  two 
and  one-half  percent  (2.50%)  of  all  its 
reinsured  gross  premium  is  written  in 
that  state; 

(d)  Have  and  meet  the  ratio 
requirement  of  Gross  Pntmium  to 
Surplus  and  .Net  Written  Premium  to 
Surplus  and  at  least  ten  of  the  fifteen 
optional  ratios  in  this  sodion  based  on 
the  most  recent  Annual  Statutorj' 
Financial  .Statement,  and  comply  with 
§400.172: 


Ratio 


(1)  Required: 

(1)  Gross  Premium  to  Surplus 

(ii)  Net  Written  Premium  to  Su-pl-js  .. 

(2)  OptionaJ: 

(0  Two-Year  Overall  Operat  nq  Ratio 

(ii)  Agents'  Balances  to  Surjjlus 

(ill)  One- Year  Ctiange  in  Sjrpljs 


Ratjo  requirement 


(iv)  Two-Year  Change  in  Surplus 

(v)  Combined  Ratio  After  Policytiolder  Dividends 
(vi)  Change  in  Writings 


(vii)  Surplus  Aid  to  Surplus 

(viii)  Quick  Liqoidtty  

(ix)  Liabilities  to  Liquid  Assets 

(x)  Return  on  Surplus 

(xi)  Investment  Yield 


(xii)  Net  Change  in  Cash/Short-Term  Investments 

(xiii)  One-Year  Reserve  Development  to  Surplus 

(xiv)  Two-Year  Reserve  Development  to  Surplus 

(xv)  Estimated  Current  Reserve  Deficiency  to  Surplus 


Less  than  900%. 
Less  than  300%. 

Less  ttian  100%. 
Less  than  40%. 
Greater  than  -10%. 
and  less  than  50%. 
Greater  ttian  - 10% 
Less  than  1 1 5%. 
Greater  than  -  33%. 
and  less  than  33%. 
Less  than  15%. 
Greater  than  20%. 
Less  than  105%. 
Greater  than  -  5%. 
Greater  than  4.5%. 
and  less  than  1 0%. 
Greater  than  -  20%. 
Less  than  20%. 
Less  than  20%. 
Less  than  25%. 
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(e)  Submit  to  FQC  a 
statements: 

(1)  Annual  Statu 
Statements; 

(2)  Statutory  Manag 
&  Analysis; 

(3)  Most  recent  Sla 
Department  Examinati 

(4)  Actuarial  Opinio 

(5)  Annual  GAAP  Si 
lOK  (does  not  apply  tu 
Insurance  Companies) 

(6)  Audited  Annual 
Shareholders;  and 

(7)  Any  other  a,  . 
information  orexplana 
discrepincies  as  dete 
company  or  as  request 

6.  Section  400.171  is 
as  follows: 


tory  Financial 

gt  ment  Discussion 

te  Insurance 
on  Report: 
I  of  Reserves; 
tement  or  Form 
Mutual 


§  400. 1 71     Qualifying  wh4n 
require  ttiat  an  Annual  Sti  itutory 
Statement  be  filed. 


Lnni  a 


An  insurer  exempt  b\ 
ci)  partment  of  the  state 
an  Annual  Statutory  Fi 
St  itement  must,  in  add 
re(  luiremenfs  of  §  400.1 
nr.d  (e).  submit  an  A 
Fi  lancial  Statement  cer 
Cf  rtified  Public  Accourpant 
nft  exempted,  would  h 
v\  til  the  insurance 
st.ite  in  which  it  does 

7.  Section  400.172  is 
a    follows. 


depc  rt 
b»  s 
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of  the  following     §400.175    [Amended] 

10.  In  Section  400.175(n),  the  words 
"financial  statement"  are  removed  and 
the  words  "Annual  Statutory  Financial 
Statement  or  Financial  Stiitemenf  are 
added  in  their  place. 

Done  in  Washington.  DC  on  |unc  2, 1994. 
Kenneth  D.  Ackerman. 

Manir^er.  Federal  Crop  Insurance 
Corporation. 

|FK  nor..  94-14296  Filod  6-i:<-94;  8.45  ami 

BILUNG  CODE  34ta-08-M 


•iport  to 

pprop^ate  financial 

ion  of  IRIS  ratio 
ined  by  the 
ii  by  FCIC. 
revised  to  read 


a  state  does  not 
Financial 


the  insurance 
Tom  submitting 
4ancial 
:ion  to  the 
0(a),(b),(c).(d). 

1  Statutory 
ified  by  a 

,  which  if 
vebeen  filed 

ment  of  any 


iness. 
1  evised  to  read 


§  4C0.172    Qualifying  witW  less  than  twelve 
ratios  meeting  the  speclflad  requirements. 

An  insurer  with  less  t  lan  twelve 
ratios  meeting  the  requii  ements 
contained  in  §  400.170  r  lay  qualify  if,  in 
addition  to  the  requirem  ents  of 
§400.170(a).(b).(c)  and  ( ;),  the  insurer: 

(a)  Submits  a  financia  management 
plan,  acceptable  to  FCIC  to  eliminate 
each  deficiency  indicated  by  the  ratios, 
or  provide  an  acceptable  explanation  if 
any  failed  ratio  is  not  relevant  to  the 
insurer's  insurance  operitions;  or 

(b)  Has  a  binding  agre<  ment  with 
another  insurer  that  qua  ifies  such 
insurer  under  this  subpa  rt  to  assume 
financial  responsibility  i  i  the  event  of 
the  reinsured  company's  failure  to  meet 
its  obligations  on  FCIC  reinsured 
policies. 

§400.173    [Removed] 

8.  Section  400.173  is  removed  and 
re.served. 


§400.174    [Amended] 

9.  In  Section  400.174, 
"financial  statement"  an 
the  words  "Annual  Statu  ;ory 
StaJement"  are  added  in 


I  he  words 
removed  and 
Financial 
heir  place. 


Federal  Crop  Insurance  Corporation 
7  CFR  Part  406 

Nursery  Crop  Insurance  Regulations 

AGENCY:  Federal  Crop  Insurance 
Corporation,  USDA. 
ACTION:  Proposed  rule. 


SUMMARY:  The  Federal  Crop  Insurance 
Corporation  (FCIC)  proposes  to  amend 
the  Nursery  Crop  Insurance  regulations 
effedive  for  the  1995  and  succeeding 
crop  years,  by  allowing  a  six  month 
delay  in  the  payment  of  premiums.  The 
premium  billing  date  will  be  extended 
for  up  to  six  months  fi-om  September  30. 
to  March  31  of  the  subsequent  year 
in.surance  attaches. 
DATES:  Written  comments,  data,  and 
opinions  on  this  rule  mu.st  be  submitted 
no  later  than  June  29.  1994,  to  be  sure 
of  consideration. 
ADDRESSES:  Mari  L.  Dun  lea  vy. 
Regulatory  and  Procedural 
Development,  Federal  Crop  Insurance 
Corporation,  U.S.  Department  of 
Agriculture,  Washington,  DC  20230, 
telephone  (202)  254-8314.  Hand 
messenger  delivery  may  be  made  to, 
Suite  500,  2101  L  Street,  NW., 
Washington,  DC.  Comments  received 
may  be  viewed  and  copied  at  Suite  503, 
2101  L.  Street,  NW..  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mari  L.  Dunleavy,  (202)  254-8314. 
SUPPLEMENTARY  INFORMATION:  This 
action  has  been  reviewed  under  USDA 
procedures  established  by  Executive 
Order  12866  and  Departmental 
Regulation  1512-1.  This  action  does  not 
constitute  a  review  as  to  the  need, 
currency,  clarity,  and  effectiveness  of 
the  regulations  affected  by  this  rule 
under  tho.se  procedures.  The  sunset 
review  date  established  for  these 
regulations  is  October  1. 1994. 

This  rule  has  been  determined  to  be 
"not  significant"  for  purposes  of 
Executive  Order  12866.  and  therefore 
has  not  been  reviewed  by  the  Office  of 
Management  and  Budget  (0MB). 

This  action  will  not  increase  the 
federal  paperwork  burden  for 


individuals,  small  businesses,  and  other 
persons.  The  action  will  not  have  a 
significant  economic  effect  on  the 
producers  served  by  this  voluntary  crop 
insurance  program  because  this  action 
liberalizes  the  terms  of  the  nurserj-  crop 
insurance  contract  for  the  insured. 
Extending  credit  to  producers  may  have 
a  minor  economic  effect  on  the  insurer 
only  if  producers  do  no  pay  their 
premium.  However,  based  on  past 
experience,  non-payment  of  nursery 
crop  premiums  has  been  insignificant. 
•    For  years  in  which  premium  payment 
have  been  deferred,  only  two  disputes 
over  premium  payment  have  occurred. 
This  represents  less  than  one  percent  of 
the  total  nursery  crop  policies 
purchased.  As  these  disputes  have  not 
yet  been  resolved,  all  premiums  may 
potentially  be  paid.  Further  FCIC  will 
administratively  extend  the  date  for 
payment  by  the  reinsured  company 
when  necessary  to  be  consistent  with 
the  final  date  the  insured  is  required  to 
submit  premium  payment.  Therefore, 
this  action  is  determined  to  be  exempt 
from  the  provisions  of  the  Regulator^' 
Flexibility  Act  and  no  Regulatory 
Flexibility  Analysis  was  prepared. 

This  program  is  listed  m  the  Catalog 
of  Federal  Domestic  Assistance  under 
No.  10.450. 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  state  and  local 
officials.  See  the  notice  related  to  7  CFR 
part  3015,  subpart  V,  published  at  48  FR 
29115,  June  24,  1983. 

This  action  is  not  expected  to  have 
any  significant  impact  on  the  quality  of 
the  human  environment,  health,  and 
safety.  Therefore,  neither  an 
Environmental  Assessment  nor  on 
Environmental  Impact  Statement  is 
needed. 

This  amendment  does  not  contain 
information  collections  that  require 
clearance  by  the  Office  of  Management 
and  Budget  under  the  provisions  of  44 
U.S.C.  chapter  35.  the  Paperwork 
Reduction  Act. 

It  has  been  determined  under  section 
6(a)  of  Executive  Order  12612. 
Federalism,  that  the  policies  and 
procedures  contained  in  this  rule  do  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment.  The  policies 
and  procedures  in  this  rule  will  not 
have  an  increased  substantial  direct 
effect  on  states  or  their  political 
subdivisions,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government. 

This  rule  has  been  reviewed  in 
accordance  with  Executive  Order  12778. 
The  provisions  of  this  rule  are  not 


retroactive  and  will  preempt  slate  ond 
local  laws  to  the  extent  such  state  and 
local  laws  are  inconsistent  therewith. 
The  administrative  appeal  provisions 
located  at  7  CFR  part  400,  subpart  J 
mu.st  be  exhausted  before  judicial  action 
niay  be  brought  for  actions  taken  under 
this  policy  or  before  any  proceedings  for 
the  imposition  of  civil  penalties  under 
7  U.S.C.  1506  or  under  the  Program 
Fraud  Civil  Remedies  may  be  effective. 

Eiecause  it  is  urgent  that  insurance 
companies  and  producers  be  notified  as 
soon  as  possible,  and  because  of  the 
need  to  file  actuarial  tables  on  time, 
public  comments  will  be  accepted  for  15 
days  after  publication  of  this  rule. 

Background 

The  nursery  crop  insurance  policy  is 
the  only  Federal  crop  insurance  policy 
that  requires  premium  payment  in  full 
prior  to  insurance  attachment.  Premium 
for  other  Federal  crop  insurance  policies 
can  be  paid  later,  usually  at  or  near 
harvest  FCIC  took  such  action  for  the 
1993  and  1994  crop  years. 
Discontinuing  this  practice  would  be 
burdensome  to  the  insured,  therefore. 
FCIC  intends  to  continue  to  allow  the 
later  payment  of  premiums.  The 
insurance  premium  will  be  changed 
from  September  30  preceding  the  crop 
year,  to  March  31  of  the  crop  year. 

Written  comments  received  pursuant 
to  this  proposed  rule  will  be  made 
available  for  public  inspection  and 
copying  in  suite  500.  2101  L  Street, 
NW..  Washington  DC  during  regular 
business  hours.  Monday  through  Friday. 

List  of  Subjects  in  7  CFR  Part  406 

Crop  Insurance,  Nursery.  Premium 
deferred. 

Proposed  Rule 

Accordingly,  pursuant  to  the 
authority  contained  in  the  Federal  Crop 
Insurance  Act.  as  amended  (7  U.S.C 
1501  etseq),  the  Federal  Crop 
Insurance  Corporation  hereby  proposes 
to  amend  the  Nursery  Crop  Insurance 
Regulations  [7  CFR  part  406)  effective 
for  the  1995  and  subsequent  crop  years. 
by  amending  the  provisions  for 
coverage.  This  rule  amends  the 
regulations  set  forth  herein  in  the 
following  instances: 

1.  The  authority  citation  for  7  CFR 
part  406  continues  to  read  as  follows; 

Authority:  7  LI.S.C.  1506, 1516. 

2.  Section  406.7  is  amended  in  the 
contract  by  revising  subsection  5.  (a)  to 
read  as  foUows: 

§406.7   The  application  and  poNcy. 

*        •        •        •        « 

5.  Annual  Premium. 


a.  The  annual  premium  is  earned  and 
payable  on  or  before  September  30 
preceding  each  crop  year  and  will  be 
earned  in  full  when  the  policy  becomes 
effective.  The  date  for  pajonent  of  the 
premium  will  be  deferred  until  March 
31  of  the  crop  year. 
*        «        *        •        • 

Done  in  Washington.  DC  on  )«no  2. 1994 
Kenneth  D.  Ackerman. 

Mnnager.  Federal  Crop  Insvmncft 
Corporation. 

jFK  DiK..  94-14402  Filed  6-1,1-94;  8:45  ami 
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7  CFR  Part  457 

Common  Crop  Insurance  Regulations; 
Regulations  for  the  1994  and 
Subsequent  Crop  Years 

AGENCY:  Federal  Crop  Insurance 
Corporation.  USDA. 
ACTION:  Proposed  rule. 

SUMMARY:  The  Federal  Crop  Insurance 
Corporation  (FCIC)  proposes  to  amend 
the  Common  Crop  Insurance 
Regulations.  The  number  of  years  a 
policy  does  not  earn  a  premium  without 
policy  termination  is  proposed  to  be 
changed  from  one  year  to  three  >'ears. 
The  intended  effect  of  this  amendment 
is  to  allow  a  producer  to  rotate  crops 
without  policy  cancellation.  The 
arbitration  procedures  would  apply  to 
all  disagreements  on  factual 
determinations  and  be  in  accordance 
with  the  rules  of  the  American 
Arbitration  Association.  Currently,  the 
arbitration  procedures  apply  only  to 
disagreement  on  production  to  be 
counted.  The  intended  eflect  of  this 
amendment  is  to  broaden  the 
applicability  of  arbitration  procedures  to 
other  possible  disagreements  under 
such  policies. 

DATES:  Written  comments,  data,  and 
opinions  on  this  proposed  rule  must  be 
submitted  no  later  than  August  15. 1994 
to  be  sure  of  consideration. 
ADDRESSES:  Written  comments  on  this 
proposed  rule  should  be  sent  to  Mari  L. 
Dunleavy.  Regulatory  and  Procedural 
Development  Staff.  Federal  Crop 
Insurance  Corporation.  USDA. 
Washington.  DC  20250  or  delivered  to 
suite  500.  2101  L  Street.  NW.. 
Washington,  DC. 

FOR  FURTHER  INFORMATIOH  CONTACT:  Mari 
L.  Dunleavy.  202-254-8314. 
SUPPI^MENTARY  INFORMATION:  This 
action  has  been  reviewed  under  USDA 
procedures  established  by  Executive 
Order  12866  and  Departmental 
Regulation  1512-1.  This  action 
constitutes  a  review  as  to  the  need. 


currency,  clarity,  and  effectiveness  of 
these  regulations  under  these 
procedures.  The  sunset  review  date 
established  for  these  regulations  is 
November  1.  1999. 

A  summary  of  this  rule  has  been 
submitted  to  the  Office  of  Management 
and  Budget  (0MB)  to  be  determined  if 
it  meets  the  requirements  of  a 
"significant  regulation"  as  defined  by 
E.xeculive  Order  12866. 

Executive  Order  12612.  Federalism. 
This  proposal  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 
The  policies  and  procedures  contained 
in  this  rule  will  not  have  substantial 
direct  effects  on  states  or  their  political 
subdivisions,  or  on  the  distribution  of 
power  and  responsibilities  amon^  the 
various  levels  of  government. 

Under  Section  605  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  through 
612)  these  regulations  will  not  li.ive  a 
.significant  impact  on  a  substantial 
number  of  small  entities.  The  regulatory 
revision  is  limited  to  reinsured 
companies  and  their  agents  and  crop 
producers  insured  under  the  Federal 
Crop  Insurance  Act.  as  amended  (7 
U.S.C.  1501  et  seq.).  Therefore,  this 
action  is  determined  to  be  exempt  from 
the  provisions  of  the  Regulatory 
Flexibility  Act  and  no  Regulatory 
Flexibility  Analysis  was  prepared. 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  A.ssistance  under 
No.  10.450. 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 
part  3015,  subpart  V,  published  at  48  FR 
29115,  June  24, 1983. 

The  Office  of  General  Counsel  has 
certified  to  OMB  that  these  regulations 
meet  the  applicable  .standards  provided 
in  subsections  2(a)  and  2(b)(2)  of 
Executive  Order  12778.  The  provisions 
of  this  rule  will  preempt  state  and  local 
laws  to  the  extent  such  state  and  local 
laws  are  inconsistent  herewith.  The 
administrative  appeal  provisions 
located  at  7  CFR  part  400,  subpart  J 
must  be  e.xhausted  before  judicial  action 
may  be  brought. 

This  action  is  not  expected  to  have 
any  significant  impact  on  tlie  quality  of 
the  human  environment,  health,  and 
safety.  Therefore,  neither  an 
Environmental  Assessment  nor  an 
Environmental  Impact  Statement  is 
needed. 

List  of  Subjects  in  7  CFR  Part  457 

Crop  insurance. 
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Federal 


Proposed  Rule 

Pursuant  to  the  authori 
the  Federal  Crop  Insurancje 
amended  (7  U.S.C.  1501 
Federal  Crop  Insurance 
hereby  proposes  to  amenc 
Crop  Insurance  Regulati 
457)  as  follows: 


C  )rpo 


OitS 


PART  457— [AMENDED] 

1.  The  authority  citatioi 
part  457  continues  to  reac 

Authority:  7  U.S.C.  1506, 1516 

2.  Section  457.8  is  amended 
revising  subsection  2.(e) 
of  the  Common  Crop  Insu 
read  as  follows: 


by 

section  17 
ance  Policy  to 


a  id 


§  457.8    The  application  anc 


2.  Life  of  Policy,  Cancellation,  and 
Termination 

*  •        *        •        • 

(e)  Your  Policy  will  ternjinate  if  no 
premium  is  earned  for  3  consecutive 
years. 

*  •        •        *        * 

17.  Arbitration 

If  you  and  we  fail  to  agrde  on  any 
factual  determination,  disf  greement  will 
be  resolved,  in  accordance  with  the 
rules  of  the  American  Arbi  ration 
Association.  Failure  to  agri  e  with  any 
factual  determination  mad  ;  by  the 
Federal  Crop  Insurance  Co  poration 
(FCIC)  must  be  resolved  th  ough  the 
FCIC  appeal  regulation  at :  CFR  part 
400,  subpart  J. 

*  *        •        >        • 

Done  in  Washington,  DC  on  Nfiy  11, 1994. 
Kenneth  D.  Ackerman, 

Manager.  Fedtra^  Crop  Insnra/tce 
Corporation. 

IFK  Doc.  94-14312  Filed  6-13|-94;  8:45  am| 
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DEPARTMENT  OF  THE  TREASURY 

Office  of  Thrift  Supervisioh 

12  CFR  Part  567 
[No.  94-95] 
RIN  1550-AA75 

Risk-Based  Capital  Standatds; 
Bilateral  Netting  Requirements 

AGENCY:  Office  of  Thrift  Sufer\ision 
(OTS),  Treasury. 

ACTION:  Notice  of  proposed  hilemaking. 


r 


SUMMARY:  The  Office  of  Th 
Supervision  (OTS)  is  propo  ; 
amend  its  risk-ba.sed  capita 
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y  contained  in 
Act,  as 
seq.),  the 
ration 
the  Common 
.(7  CFR  part 


for  7  CFR 
as  follows: 


policy. 


to  recognize  the  risk-reducing  benefits 
of  netting  arrangements.  Under  the 
proposal,  savings  associations  would  be 
permitted  to  net,  for  risk-based  capital 
purposes,  interest  and  exchange  rate 
contracts  (rate  contracts)  subject  to 
legally  enforceable  bilateral  netting 
contracts  that  meet  certain  criteria.  The 
OTS  is  proposing  these  amendments  on 
the  basis  of  proposed  revisions  to  the 
Basle  Accord  which  would  permit  the 
recognition  of  such  netting 
arrangements.  These  amendments 
parallel  recent  amendments  proposed 
by  the  Board  of  Governors  of  the  Federal 
Reserve  System  (FRB)  and  the  Office  of 
the  Comptroller  of  the  Currency  (OCC). 
59  FR  26456  (May  20,  1994).  The  effect 
of  the  proposed  amendments  would  be 
to  allow  thrift  institutions  to  net 
positive  and  negative  mark-to-market 
values  of  rate  contracts  in  determining 
the  current  exposure  portioti  of  the 
credit  equivalent  amount  ol  sach 
contracts  to  be  included  in  risk- 
weighted  assets. 

DATES:  Comments  must  be  received  on 
or  before  July  14,  1994. 
ADDRESSES:  Written  comments  should 
be  submitted  to  the  Director, 
Information  Services  Division,  Public 
Affairs,  Office  of  Thrift  Super\'ision, 
1700  G  Street.  NVV.,  Washington,  DC 
20552,  Attention  Docket  No.  94-95. 
These  submissions  may  be  hand 
delivered  at  1700  G  Street,  NW.,  from  9 
a.m.  to  5  p.m.  on  business  days;  they 
may  be  sent  by  facsimile  transmission  to 
FAX  Number  (202)  906-7755. 
Submissions  must  be  received  by  5  p.m. 
on  the  day  they  are  due  in  order  to  be 
considered  by  the  OTS.  Late  filed, 
mi.saddres.sed  or  misidentified 
submissions  will  not  be  considered  in 
this  notice  of  proposed  rulemaking. 
Comments  will  be  available  for  public 
inspection  at  1700  G  Street,  NW..  from 
1  p.m.  until  4  p.m.  on  business  days. 
Visitors  will  be  escorted  to  and  from  the 
Public  Reading  Room  at  established 
intervals. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
F.  Connolly,  Senior  Program  Manager, 
Capital  Policy  (202)  906-6455;  Lorraine 
E.  Waller,  Counsel  (Banking  and 
Finance)  (202)  906-6458.  Regulations  & 
Legislation  Division,  Office  of  Thrift 
Supervision.  1700  G  Street,  NW., 
Washington,  DC  20552. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

The  international  risk-based  capital 
standards  (Basle  Accord) '  include  a 


ft 

inglo 

standards 


'  The  Basle  Accord  is  a  risk-based  frdmework  that 
was  proposed  by  the  Basle  Committee  on  Banking 
Supervision  (Basle  Supervisors'  Commit'.op)  jnd 


framework  for  calculating  risk-weighted 
assets  by  assigning  assets  and  off- 
balance  sheet  items,  including  intert^st 
and  exchange  rate  contracts,  to  broad 
risk  categories  based  primarily  on  credit 
risk.  The  OTS  and  the  other  banking 
agencies^  each  adopted  in  1989  similar 
frameworks  to  assess  the  capital 
adequacy  of  the  banking  organizations 
under  their  super\'ision.  Banking 
organizations  and  savings  associations 
(institutions)  must  hold  capital  against 
their  overall  credit  risk,  that  is, 
generally,  against  the  risk  that  a  loss 
will  be  incurred  if  a  counterparty 
defaults  on  a  transaction. 

Under  the  risk-based  capital 
framework,  off-balance  sheet  items  are 
incorporated  into  risk-weighted  assets 
by  first  determining  the  on-balance 
sheet  credit  equivalent  amounts  for  the 
items  and  then  assigning  the  credit 
equivalent  amounts  to  the  appropriate 
risk  category  according  to  the  obligor,  or 
if  relevant,  the  guarantor  or  the  nature 
of  the  collateral.  For  many  types  of  off- 
balance  sheet  transactions,  the  on- 
balance  sheet  credit  equivalent  amount 
is  determined  by  multiplying  the  face 
amount  of  the  item  by  a  credit 
conversion  factor.  For  interest  and 
exchange  rate  contracts  however,  credit 
equivalent  amounts  are  determined  by 
summing  two  amounts:  the  current 
exposure  and  the  estimated  potential 
■  future  exposure.-* 

The  current  exposure  (sometimes 
referred  to  as  replacement  cost)  of  a 
contract  is  derived  from  its  market 
value.  In  most  instances  the  initial 
market  value  of  a  contract  is  zero.-*  An 
institution  should  mark-to-market  all  of 
its  rate  contracts  to  reflect  the  current 
market  value  of  the  transaction  in  light 
of  changes  in  the  market  price  of  the 


endorsed  by  the  central  bank  governors  of  the 
Group  of  Ten  (G-10)  countries  in  July  19B8.  The 
Basle  Supervisors'  Committee  is  comprised  of 
representatives  of  the  central  banks  and  sii[)er\-i<tory 
authorities  from  theC-lO  countries  (Belgium. 
Canada.  France,  Germany.  Italy.  Japan,  the 
Netherlands.  Sweden,  .Switzerland,  the  l.'nittd 
Kingdom,  and  the  United  States)  and  Luxembourg. 

'  rhe  banking  agencies  are  the  Office  of  Thrift 
Supervision,  the  Office  of  the  Comptroller  of  the 
Currency,  the  Board  of  Governors  of  the  Federal 
Reserve  .System  and  the  Federal  Deposit  lnsi;r;in;;c 
Corporation. 

'  Exchange  rate  contracts  with  an  original 
maturity  of  14  calendar  days  or  less  and 
instruments  traded  on  exchanges  that  require  daily 
pavTTienl  of  variation  margin  are  excluded  from  the 
risk-based  ratio  calculations. 

••An  options  contMct  has  a  positive  value  at 
inception,  which  reflects  the  premium  paid  by  the 
purchaser.  The  value  of  the  option  may  be  reduced 
due  to  market  movements  but  it  cannot  become 
negative.  Therefore,  unless  an  option  has  zero 
value,  the  purchaser  of  the  option  contract  will 
always  have  some  credit  exposure,  which  may  be 
greater  than  or  less  than  the  original  purchase  pri(  t-, 
and  the  seller  of  the  option  contract  will  never  have 
credit  exDOSure. 


contracts  or  in  the  underlying  interest  or 
exchange  rates.  Unless  the  market  value 
of  a  contract  is  zero,  one  party  will 
always  have  a  positive  mark-to-market 
value  for  the  contract,  while  the  other 
party  (counterparty)  will  have  a  negative 
mark-to-market  value. 

An  institution  holding  a  contract  with 
a  positive  mark-to-market  value  is  "in- 
the-money,"  that  is.  it  would  have  the 
right  to  receive  payment  from  the 
counterparty  if  the  contract  were 
terminated.  Thus,  an  institution  that  is 
in-the-money  on  a  contract  is  exposed  to 
counterparty  credit  risk,  since  the 
counterparty  could  fail  to  make  the 
expected  payment.  The  potential  loss  is 
equal  to  the  cost  of  replacing  the 
terminated  contract  with  a  new  contract 
that  would  generate  the  same  expected 
cash  flows  under  the  existing  market 
conditions.  Therefore,  the  in-the-money 
institution's  current  exposure  on  the 
contract  is  equal  to  the  market  value  of 
the  contract. 

An  institution  holding  a  contract  with 
a  negative  mark-to-market  value,  on  the 
other  hand,  is  "out-of-the-money"  on 
that  contract,  that  is,  if  the  contract  were 
terminated,  the  institution  would  have 
an  obligation  to  pay  the  counterparty. 
The  institution  with  the  negative  mark- 
to-market  value  has  no  counterparty 
credit  exposure  because  it  is  not  entitled 
to  any  payment  from  the  counterparty  in 
the  case  of  counterparty  default. 
Consequently,  a  contract  with  a  negative 
market  value  is  assigned  a  current 
exposure  of  zero.  A  current  exposure  of 
zero  is  also  assigned  to  a  contract  with 
a  market  value  of  zero,  since  neither 
party  would  suffer  a  loss  in  the  event  of 
contract  termination.  In  summary,  the 
current  exposure  of  a  rate  contract 
equals  either  the  positive  market  value 
of  the  contract  or  zero. 

The  second  part  of  the  credit 
equivalent  amount  for  rate  contracts,  the 
estimated  potential  future  exposure 
(often  referred  to  as  the  add-on),  is  an 
amount  that  represents  the  potential 
future  credit  exposure  of  a  contract  over 
its  remaining  life.  This  exposure  is 
calculated  by  multiplying  the  notional 
principal  amount  of  the  underlying 
contract  by  a  credit  conversion  factor 
that  is  determined  by  the  remaining 
maturity  of  the  contract  and  the  type  of 
contract.'  The  potential  future  credit 


'  For  interest  rate  contracts  with  a  remaining 
maturity  of  one  year  or  less,  the  factor  is  0%  and 
for  those  over  one  year,  the  factor  is  .5%.  For 
exchange  rate  contracts  with  a  maturity  of  one  year 
of  less,  the  factor  is  1%  and  for  those  over  one  year 
the  factor  is  5%. 

Because  exchange  rate  contracts  involve  an 
exchange  of  principal  upon  maturity  and  are 
generally  more  volatile,  they  carry  a  higher 
conversion  factor.  No  potential  future  credit 


exposure  is  calculated  for  all  contracts, 
regardless  of  whether  the  mark-to- 
market  value  is  zero,  positive,  or 
negative. 

The  potential  future  exposure  is 
added  to  the  current  exposure  to  arrive 
at  a  credit  equivalent  amount.^  Each 
credit  equivalent  amount  is  then 
assigned  to  the  appropriate  risk 
category,  according  to  the  counterparty 
or.  if  relevant,  the  guarantor  or  the 
nature  of  the  collateral.  The  maximum 
risk  weight  applied  to  such  rate 
contracts  is  50  percent. 

B.  Netting  and  Current  Risk-Based 
Capital  Treatment 

The  banking  agencies  and  the  Basle 
Supervisors'  Committee  have  long 
recognized  the  importance  and 
encouraged  the  use  of  netting 
arrangements  as  a  means  of  improving 
interbank  efficiency  and  reducing 
counterparty  credit  exposure.  Netting 
arrangements  are  increasingly  being 
used  by  institutions  engaging  in  rate 
contracts.  Often  referred  to  as  master 
netting  contracts,  these  arrangements 
typically  provide  for  both  payment  and 
close-out  netting.  Payment  netting 
provisions  permit  an  institution  to  make 
payments  to  a  counterparty  on  a  net 
basis  by  offsetting  payments  it  is 
obligated  to  make  with  payments  it  is 
entitled  to  receive  and.  thus,  to  reduce 
its  costs  arising  out  of  payment 
settlements. 

Close-out  netting  provisions  permit 
the  netting  of  credit  exposures  if  a 
counterparty  defauhs  or  upon  the 
occurrence  of  another  event  such  as 
insolvency  or  bankruptcy.  If  such  an 
event  occurs,  all  outstanding  contracts 
subject  to  the  close-out  provisions  are 
terminated  and  accelerated,  and  their 
market  values  are  determined.  The 
positive  and  negative  market  values  are 
then  netted,  or  set  off.  against  each  other 
to  arrive  at  a  single  net  exposure  to  be 
paid  by  one  party  to  the  other  upon  final 
resolution  of  the  default  or  other  event. 

The  potential  for  close-out  netting 
provisions  to  reduce  counterparty  credit 


exposure  is  calculated  for  single-currency  interest- 
rate  swaps  in  which  payments  are  made  based  on 
two  floating  indices  (basis  swaps). 

'This  method  of  determining  credit  equivalent 
amounts  for  rale  contracts  is  known  as  the  current 
exposure  method,  which  is  used  by  most 
international  banks.  The  Basle  Accord  permits, 
subject  to  each  country's  discretion,  an  alternative 
method  for  determining  the  credit  equivalent 
amount  known  as  the  original  exposure  method. 
Under  this  method,  the  capital  charge  is  derived  by 
multiplying  the  notional  principal  amount  of  the 
contract  by  a  credit  conversion  factor,  which  varies 
according  to  the  original  maturity  of  the  contract 
and  whether  it  is  an  interest  or  exchange  rate 
contract.  The  conversion  factors,  which  are  greater 
than  those  used  under  the  current  exposure 
method,  make  no  distinction  between  current 
exposure  and  potential  future  exposure. 


risk,  by  limiting  an  institution's 
obligation  to  the  net  credit  exposure, 
depends  upon  the  legal  enforceability  of 
the  netting  contract,  particularly  in 
insolvency  or  bankruptcy.'  In  this 
regard,  the  Basle  Accord  noted  that 
while  close-out  netting  could  reduce 
credit  risk  exposure  associated  with  rate 
contracts,  the  legal  status  of  close-out 
netting  in  many  of  the  G-10  countries 
was  uncertain  and  insufficiently 
developed  to  support  a  reduced  capital 
charge  for  such  contracts.^  There  was 
particular  concern  that  a  bank's  credit 
exposure  to  a  counterparty  was  not 
reduced  if  liquidators  of  a  failed 
counterparty  might  assert  the  right  to 
"cherry-picic,"  that  is,  demand 
performance  on  those  contracts  that  are 
favorable  and  reject  contracts  that  are 
unfavorable  to  the  defaulting  party. 

Concern  over  "cherry-picking"  led  the 
Basle  Supervisors'  Committee  to  limit 
the  recognition  of  netting  in  the  Basle 
Accord.  The  only  type  of  netting  that 
was  considered  to  genuinely  reduce 
counterparty  credit  risk  at  the  time  the 
Accord  was  endorsed  was  netting 
accomplished  by  novation. ^  Under 
legally  enforceable  netting  by  novation, 
"cherry-picking"  cannot  occur  and, 
thus,  counterparty  risk  is  genuinely 
reduced.  The  Accord  stated  that  the 
Basle  Supervisors'  Committee  would 
continue  to  monitor  and  assess  the 
effectiveness  of  other  forms  of  netting  to 
determine  if  close-out  netting  provisions 
could  be  recognized  for  risk-based 
capital  purposes. 

The  banking  agencies'  risk-based 
capital  standards  provide  for  the  same 
treatment  of  rate  contracts  as  the  Basle 
Accord,  but  require  that  institutions  use 
the  current  exposure  method.  The 
banking  agencies,  in  adopting  their 


'Tho  primary  criterion  for  determining  whether 
a  particular  netting  contract  should  be  recognized 
in  the  risk-based  capital  framework  is  the 
enforceability  of  that  netting  contract  in  insolvency 
or  bankruptcy.  In  addition,  the  netting  contract  as 
well  as  the  individual  contracts  subject  to  the 
netting  contract  must  be  legally  valid  and 
enforceable  under  non-insolvencv  or  non- 
tvankruplcy  law.  as  is  the  case  with  all  contracts. 

"While  payment  netting  provisions  can  reduce 
costs  and  the  credit  risk  arising  out  of  daily 
settlements  with  a  counterparty,  such  provisions 
are  not  relevant  to  the  risk-based  capital  framework 
since  they  do  not  in  any  way  affect  the 
counterparty's  gross  obligations. 

''Netting  by  novation  is  accomplished  under  a 
written  bilateral  contract  providing  that  any 
obligation  to  deliver  a  given  currency  on  a  given 
date  is  automatically  amalgamated  with  all  other 
obligations  for  the  same  currency  and  value  date. 
The  previously  existing  contracts  are  extinguished 
and  a  new  contract,  for  the  single  net  amount,  is 
legally  substituted  for  the  amalgamated  gross 
obligations.  Parties  to  the  novation  contract,  in 
effect,  offset  their  obligations  to  make  payments  on 
individual  transactions  subject  to  the  novation 
contract  with  their  right  to  receive  payments  on 
other  transactions  subject  to  the  contract. 
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standards,  generally  stated  they  would 
work  with  the  Basle  Suptrvisors' 
Committee  in  its  continuing  efforts  with 
regard  to  the  recognition  i  >f  netting 
provisions  for  capital  pur  }oses. 

C.  Basle  Supervisors'  Con  :inittee 
Proposal 

Since  the  Basle  Accord  was  adopted, 
a  number  of  studies  have  confirmed  that 
close-out  netting  orovisiohs  can  serve  to 
reduce  counterparty  risk.  In  response  to 
the  conclusions  of  these  sjudies.  as  well 
as  to  industry  support  for  greater 
acceptance  of  netting  contacts  under 
the  risk-based  capital  framework,  the 
Basle  Supervisors'  Committee  issued  a 
consultative  paper  on  Apnl  30, 1993, 
proposing  an  expanded  retognition  of 
netting  arrangements  in  thje  Basle 
Accord.  >o  Under  the  propisal.  for 
purposes  of  determining  the  current 
exposure  amount  of  rate  contracts 
subject  to  legally  enforceable  bilateral 
close-out  netting  provisions  (that  is, 
close-out  netting  provisions  with  a 
single  counterparty),  an  institution 
-    could  net  the  contracts'  positive  and 
negative  mark-to-market  vilues. 

Specifically,  the  Basle  proposal  states 
that  a  banking  organizatioa  would  be 
able  to  net  rate  contracts  subject  to  a 
legally  valid  bilateral  nettitig  contract 
for  risk-based  capital  purposes  if  it 
satisfied  the  appropriate  ni  itional 
supervisor(s)  that: 

fl)  In  the  event  of  a  cour  terparty's 
failure  to  perform  due  to  di  (fault, 
bankruptcy  or  liquidation,  the  banking 
organization's  claim  (orob  igation) 
would  be  to  receive  (or  pa>)  only  the  net 
value  of  the  sum  of  unreali  ted  gains  and 
losses  on  included  transact  ions; 

(2)  It  has  obtained  written  and 
reasoned  legal  opinions  staling  that  in 
the  event  of  legal  challenge ,  the  netting 
would4)e  upheld  in  all  releiant 
jurisdictions;  and 

(3)  It  has  procedures  in  place  to 
ensure  that  the  netting  arra  igements  are 
kept  under  review  in  light  df  changes  in 
relevant  law. 

The  Basle  Supervisors'  C  )mmittee 
agreed  that  if  a  national  sup  ervisor  is 
satisfied  that  a  bilateral  net  ing  contract 
meets  these  minimum  crite  ia,  the 
netting  contract  may  be  reci  ignized  for 
ri.sk-based  capital  purposes  without 
raising  safety  and  soundnes  s  concerns. 
The  Basle  Supervisors'  Con  mittee 
proposal  includes  a  footnoti  t  stating  that 
if  any  of  the  relevant  supen  isors  is 


'"The  paper  is  entitled  "The  Pru(|ent 
Supervision  of  Netting.  Market  Ri: 
Rate  Risk."  The  section  applicable 
subtitled  "The  Supervisory  Recogn 
for  Capital  Adequacy  Purposes."  Tl 
available  for  review  through  the  OT  > 
information  ofnce. 


:i$ki 

It) 


■Ths 


dissatisfied  with  the  status  of  the 
enforceability  of  a  netting  contract 
under  its  laws,  the  netting  contract 
would  not  be  recognized  for  risk-based 
capital  purposes  by  either  counterparty. 

In  addition,  the  Basle  Supervisors' 
Committee  is  proposing  that  any  netting 
contract  that  includes  a  walkaway 
clause  be  disqualified  as  an  acceptable 
netting  contract  for  risk-based  capital 
purposes.  A  walkaway  clause  is  a 
provision  in  a  netting  contract  that 
permits  the  non-defaulting  counterparty 
to  make  only  limited  payments,  or  no 
payments  at  all,  to  the  estate  of  the 
defaulter  even  if  the  defaulter  is  a  net 
creditor  under  the  contract. 

Under  the  proposal,  a  banking 
organization  would  calculate  one 
current  exposure  under  each  qualifying 
bilateral  netting  contract.  The  current 
exposure  would  be  determined  by 
adding  together  (netting)  the  positive 
and  negative  market  values  fo£all 
individual  interest  rate  and  exchange 
rate  transactions  subject  to  the  netting 
contract.  If  the  net  market  value  is 
positive,  that  value  would  equal  the 
current  exposure.  If  the  net  market  value 
is  negative  or  zero,  the  current  exposure 
would  be  zero.  The  add-on  for  potential 
future  credit  exposure  would  be 
determined  by  calculating  individual 
potential  future  exposures  for  each 
underlying  contract  subject  to  the 
netting  contract  in  accordance  with  the 
procedure  already  in  place  in  the  Basle 
Accord."  A  banking  organization  would 
then  add  together  the  potential  future 
credit  exposure  amount  (always  a 
positive  value)  of  each  individual 
contract  subject  to  the  netting 
arrangement  to  arrive  at  the  total 
potential  future  exposure  it  has  under 
those  contracts  with  the  counterparty. 
The  total  potential  future  exposure 
would  be  added  to  the  net  current 
exposure  to  arrive  at  one  credit 
equivalent  amount  that  would  be 
assigned  to  the  appropriate  risk 
category. 

D.  Description  of  the  Proposal 

The  banking  agencies  concur  with  the 
Basle  Supervisors'  Committee 
determination  that  the  legal  status  of 
close-out  netting  provisions  has 
developed  sufficiently  to  support  the 
expanded  recognition  of  such 


provisions  for  risk-based  capital 
purposes.  Therefore,  the  OTS  is 
proposing  to  amend  its  risk-based 
capital  standards  in  a  manner  consistent 
with  the  Basle  Supervisors'  Committee's 
proposed  revision  to  the  Basle  Accord 
and  the  recently  proposed  amendments 
by  the  OCC  and  the  FRB.  These 
proposed  amendments  would  allow 
institutions  to  net  the  positive  and 
negative  market  values  of  interest  and 
exchange  rate  contracts  subject  to  a 
qualifying,  legally  enforceable  bilateral 
netting  contract  to  calculate  one  current 
exposure  for  that  netting  contract. 

"The  proposed  amendments  would 
add  provisions  setting  forth  criteria  for 
a  qualifying  bilateral  netting  contract 
and  an  explanation  of  how  the  credit 
equivalent  amount  should  he  calculated 
for  such  contracts.  The  risk-based 
capital  treatment  of  an  individual 
contract  that  is  not  subject  to  a 
qualifying  bilateral  netting  contract 
would  remain  unchanged. 

For  interest  and  exchange  rate 
contracts  that  are  subject  to  a  qualifying 
bilateral  netting  contract  under  the 
proposed  standards,  the  credit 
equivalent  amount  would  equal  the  sum 
of  (i)  the  current  exposure  of  the  netting 
contract  and  (ii)  the  sum  of  the  add-ons 
for  all  individual  contracts  subject  to  the 
netting  contract.  (As  with  all  contracts, 
.mark-to-market  values  for  netted 
contracts  would  be  measured  in  dollars, 
regardless  of  the  currency  specified  in 
the  contract.)  The  current  exposure  of 
the  bilateral  netting  contract  would  be 
determined  by  adding  together  all 
positive  and  negative  mark-to-market 
values  of  the  individual  contracts 
subject  to  the  bilateral  netting 
contract. '2  The  current  exposure  would 
equal  the  sum  of  the  market  values  if 
that  sum  is  positive,  or  zero  if  the  sum 
of  the  market  values  is  zero  or  negative. 
The  potential  future  exposure  (add-on) 
for  each  individual  contract  subject  to 
the  bilateral  netting  contract  would  be 
calculated  in  the  same  manner  as  for 
non-netted  contracts.  These  individual 
potential  future  exposures  would  then 
be  added  together  to  arrive  at  one  total 
add-on  amount. 
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' '  Under  the  proposal,  a  banking  organization 
could  net  in  this  manner  for  risk-based  capital 
purposes  if  it  uses,  as  all  U.S.  banking  organizations 
are  required  to  use,  the  current  exposure  method  for 
calculating  credit  equivalent  amounts  of  rate 
contracts.  Organizations  using  the  original  exposure 
method  would  use  revised  conversion  factors  until 
market  risk-related  capital  requirements  are 
implemented,  at  which  time  the  original  exposure 
method  will  no  longer  be  available  for  netted 
transactions. 


'-  For  regulatory  capital  purposes,  the  agencies 
would  expect  that  institutions  would  normally 
calculate  the  current  exposure  of  a  bilateral  netting 
contract  by  consistently  including  all  contracts 
covered  by  that  netting  contract.  In  the  event  a 
netting  contract  covers  transactions  that  are 
normally  excluded  from  the  risk-based  ratio 
calculation— for  example,  exchange  rate  contracts 
with  an  original  maturity  of  fourteen  calendar  davs 
or  less  or  instruments  traded  on  exchanges  that 
require  daily  payment  of  variation  margin- 
institutions  may  elect  to  consistently  either  include 
or  exclude  all  mark-to-market  values  of  such 
transactions  when  determining  net  current 
exposures. 
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The  proposed  amendments  provide 
that  an  institution  may  net,  for  risk- 
bastid  capital  purposes,  interest  and 
exchange  rate  contracts  only  under  a 
written  bilateral  netting  contract  that 
creates  a  single  legal  obligation  covering 
all  included  individual  rate  contrai;ts 
and  that  does  not  contain  a  walkaway 
clause.  In  addition,  if  a  counterp.nrty 
fails  to  perform  due  to  default, 
insolvency,  bankruptcy,  liquidation  or 
similar  circumstances,  the  institution 
must  have  a  claim  to  receive  a  payment, 
or  an  obligation  to  make  3  payment,  for 
only  the  net  amount  of  the  sum  of  the 
positive  and  negative  market  v.ihies  on 
included  individual  contracts. 

Today's  proposal  requires  that  a 
savings  association  obtain  a  written  and 
reasoned  legal  opinion{s),  representing 
that  an  organization's  claim  or 
obligation,  in  the  event  of  a  legal 
challenge,  including  one  resulting  fron) 
default,  insolvency,  bankniptcy,  or 
.similar  circumstances,  would  be  found 
by  the  relevant  iiourt  and  administrative 
authorities  to  be  the  net  sum  of  all 
positive  and  negative  market  valuws  of 
contracts  included  in  the  bilateral 
netting  contract."  The  legal  opinion 
normally  would  cover  (i)  the  law  of  the 
jurisdiction  in  which  the  counterparty  is 
t;hartere<l  or  the  equivalent  location  in 
the  i;ase  of  noncorporrte  entities  and,  if 
a  branch  of  the  counterparty  is  involved, 
the  law  of  the  jurisdiction  in  which  lh(» 
branch  is  locatfd:  (ii)  the  law  that 
governs  the  individual  contrads 
covered  by  the  bilateral  netting  contrail, 
and  (iii)  the  U,vj  that  governs  the  netting 
contract.  The  multiple  jurisdiction 
requirement  is  designed  to  ensure  that 
the  netting  contract  uould  be  upheld  in 
any  jurisdiction  where  the  contract 
would  likely  be  enforced  or  whos;^  l.iw 
would  likely  be  applied  in  an 
cnforci  M.ijnt  action,  as  well  as  the 
juri.sdiciion  where  fhei:ountprpar1y'.s 
asseis  rtside. 

A  legal  opinion  could  kie  prepared  by 
ciiheran  outside  law  firm  rr  in-hous«j 
counsel,  if  a  savings  assoi.iotion 
olit-iin<nl  an  opinion  on  the 
i;iiJon;e:ii)!iily  ot  a  bilateral  netiinj? 
(Onl.vict  t/);*t  covered  a  variety  oi 
underlying  contracts,  it  ginierally  xMniUi 


'•"O"'  rsn,!!,,  i.j|  Afroiii.ii;,j{.Slji;r!.,i(l.sMivi.) 
liASH)  h.is  ;.«i!iiK-il  Inierprr-tai :or.  No.  ;i'j  (KIN  j'.t] 
riihifrv,  !o  !hc  "Offsi-Iting  of  An.ouT.s  Rii.iimJ  U) 
Certain  {(.ntMds."  KIN  Jo  g,.„crdllv  i)r.)viji;s  l!v,1 
a.sscl.s  !ir,i  li.ibilitiRS  nwoting  <ipnutiui  iriloii.,  -n-.x 
!<r  r.i-tiRi)  iird-ir  Rf^norally  acrrplfld  ai.i:ofn(:;.<j 
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r:in':M-i  in  iwr,kniptry  and  othor  cinjiimM.iui  os 
Th-  (.'forn.  under  this  pmposal  a  Uinking 

<  .;;ani/al:<)n  might  b«>  able  to  nrt  i^rt.-iin  <:<)n(ri;<ls 
■n  .-rt  tordano'  wiih  UN  39  for  f;AAP  repfjrtlnR 
purposes,  but  not  be  able  to  net  ihoso  rooimrtji  ?ni 
risl  heui'd  r^piLiI  |>iirpofi«>$. 


not  need  a  legal  opinion  for  each 
individual  underlying  contract  that  is 
subject  to  the  netting  contract,  so  long 
OS  the  individual  underlying  contracts 
were  of  the  type  contemplated  by  the 
legal  opinion  covering  the  netting 
contract. 

The  complexity  of  the  legal  opinions 
will  vary  according  to  the  extent  and 
nature  of  the  organization's  involvemeni 
in  rate  contracts.  For  instance,  an 
institution  that  is  active  in  the 
international  financial  markets  may 
nr>ed  opinions  covering  muhiple  foreign 
jurisdictions  as  well  as  domes';',  law.  ' 
The  OTS  expects  that  in  many  cases  a 
legal  opinion  will  focus  on  whether  a 
contractual  choice  of  law  would  be 
recognized  in  the  event  of  defauh, 
insolvency,  bankruptcy  or  similar 
•circumstances  in  a  parti«:ular 
jurisdiction  rather  than  whether  the 
jurisdirtion  recognizes  netting.  For 
example,  a  U.S.  institution  might  engage 
in  interest  rate  swaps  with  a  non-U.S. 
institution  under  a  netting  contract  that 
includes  a  provision  that  the  contact 
will  be  governed  by  U.S.  law.  In  this 
case  the  U.S.  institution  should  obtain 
a  legal  opinion  as  to  whether  the  netting 
would  be  upheld  in  the  U.S.  and 
whether  the  foreign  courts  would  honor 
the  choice  of  U.S.  law  in  default  or  in 
an  insolvency,  bankruptcy,  or  similar 
proceeding. 

For  a  savings  association  that  engages 
.solely  in  domestic  rate  contracts,  the 
proc«.'>s  of  obtaining  a  le;^al  opinion  may 
be  much  simpler.  For  example,  for  an 
institution  that  is  an  end  iiserofa 
rebtively  small  volume  of  domestic  rate 
contracts,  the  standard  t;onlraas  used 
by  the  dealer  bank  may  already  have 
been  subject  to  the  mandated  h-,g;il 
nn  ;«nw.  In  this  case  the  end-user 
inslitutiou  may  obtain  a  «;opy  of  tho 
opinion  covering  the  sl.i.ulr.u;  dcaln- 
controcls,  supported  by  the  1  .-.k's  own 
!«;);,.d  opinion. 

Th'=  [iroposed  ament}:i;eiil.s  rcijuire  a 
s.ivi:;gs  a.ssociafion  to  es!„Mis!\ 
pn/.  .-.lures  to  ensure  that  the  Uiynl 
«.hro.!t;teristics  of  iicttini4  coi):ri.;tf;  a.'i: 
kppt  iiiider  review  in  the  light  A 
po.^^'^.ihle  c.ha.nges  in  relev.'int  l.rx.  Tins 
O'vieiv  would  apply  to  any  cop.dilions 
th.it  according  to  the  lequired  Ic;:.!! 
cpi!,:o-js,  are  a  prc-ccji.'jj'i.'e  for  li-e 
epft.fcf  .ibility  of  t.'ie  iicitin^  <  nntr.x.l.  ;js 
wi;''  :.s  to  -iny  advcr.*;!!  ch.i.ig-  s  in  Ihn 
law. 

As  with  all  of  the  jtrovisJous  o!  the 
nsk-bised  capital  standards,  u  savings 
a.ss<M  iation  must  maintain  in  tts  HlW 
ducu.mentatien  adequate  tc  support  any 
parti<;u!ar  risk-based  capital  In  atmenl. 
In  tiie  ca.se  of  a  bilateral  netting  i  ontraci 
a  savings  association  must  maintain  in 
its  nh>s  docjjmentation  adequaf.>  to 


support  the  bilateral  netting  contract.  Id 
particular,  this  do<:umentation  should 
demonstrate  that  the  bilateral  netting 
contract  would  be  honored  in  all 
relevant  jurisdictionsas  set  forth  in  this 
rule.  Typically,  these  documents  would 
include  a  copy  of  the  bilateral  netting 
contract,  legal  opinions,  and  any  rel.it.'d 
Knglish  translations. 

The  OTS  would  have  the  discretion  to 
disqualify  any  or  all  contracts  from 
netting  treatment  for  risk-based  capii.jl 
purposes  if  the  bilateral  netting  contra,  i, 
individual  conlncts.  or  as-sociated  Ii^«! 
opinions  do  not  meet  the  rc«quircmenis 
set  out  in  the  applicable  standards.  In 
the  event  of  such  a  disqualification,  the 
affected  individual  contracts  subjwjt  to 
the  bilateral  netting  contract  would  Ix? 
treated  as  individual  non-netted 
contracts  under  the  standards. 

As  a  general  matter,  relevant  legal 
provisions  for  institutions  in  the  U.S. 
make  it  clear  that  netting  contracts  with 
close-out  provisions  enable  such 
organizations  to  setoff  included 
individual  transactions  and  reduce  the 
obligations  to  a  single  net  amount  in  ih.^ 
event  of  default,  insoiventry, 
bankruptcy,  liquidation,  or  similar 
circumstances. 

Today's  proposal  provides  that 
netting  by  novation  arrangements  »veml«t 
not  be  grandfathered  under  the 
standards  if  such  arrangements  do  nut 
meet  all  of  the  requirements  proposi*d 
for  qualifying  bilateral  netting  (:ontm<  Iv 
Although  netting  by  novation  would 
«;ontinue  to  be  ruf;ognized  under  the 
proposed  standards,  institutions  may 
not  have  the  legal  opinions  or 
procedures  in  place  that  would  ho 
re»|uired  by  the  proposed  amendmi;nlN 
The  OTS  belicv.js  that  hc'ding  all 
bilateral  netting  contratjts  to  tlie  siiiu!- 
sland.nrds  will  promote  certainly  as  to 
the  legal  enfoneahility  of  the  conlrai  i- 
r,n(.i  d;;c;c;ise  the  risks  faced  by 
counterparties  in  the  event  of  a  di-f.uilt 


K.  Rei]up.st  for  Comment 

Tilt:  Of  S  is  M  <,ki,;g  <  ijiti.n?  nt  Ot; 


;l| 


asp(>t;ts  of  its  pr»jposed  amenUfi'vtls  Ut 
the  fir  l»-h.)-;ed  i,;,p:rol  standards.  In 
addition.  tl-.i-OIS  liote.s  ih.it  Liudrr 
curroni  risk-Kiseil  f...pif,-,l  standard.-- 1-  . 
individu.jl  cO')l>a«.ts,  the  degree  to 
which  criliiilt'n!  is  re.  (.gpized  .n 
assigning  the  appropriate  risk  witighl  »■. 
bcised  on  the  iv.arket  value  of  the 
collateral  in  r.lation  to  the  i.njdit 
equivalent  .nniount  of  tiie  rale  contr.n  ( 
The  OTS  set.'k.s  i.oininenl  on  the  nci.un' 
of  (.ollateral  arr.mgements  and  tiie 
extent  to  whii.h  collateral  might  Ik; 
recognized  in  bilateral  netting  conlnii.is 
particularly  taking  into  aixount  legal 
implications  of  collateral  arrang«imentN 
(e.g.,  vvh.>lhirthct»!Ui:eral  pledged  fui 
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F.  Regulator}'  Flexibility  Vet 

Pursua-U  to  section  605 
Rt;gu!a'jry  Flexibility  Acl , 
hereby  certifies  that  this 
will  not  have  a  significan 
substiintiai  namber  of  sm 
entities.  Accordingly,  a 
fif!\ih;iity  analysis  is  not 

The  OTS  believes  that  a 
iri-titution  is  more  likely 
institution  to  enter  into 
uncomplicated  transactio 
standard  bilateral  netting 
may  need  only  to  review  i 
that  has  already  been  obt 
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G.  Executive  Order  12866 

It  has  b<jen  determined  '  hat  this 
proposal  is  not  a  significai  it  regulatory 
action  as  defined  in  Execiitive  Order 
12R6R. 

List  of  Subjects  in  12  CFR  Part  567 

Capital,  Reporting  and  recordkeeping 
requirements.  Savings  assi)ciations. 

Authority  and  Issuance 

For  the  reasons  set  out  ih  the 
preamble,  part  567,  of  cha  Jter  v,  title  12 
of  the  Code  of  Federal  Reg  ilations  is 
proposed  to  be  amended  sk  set  forth 
below 

SUBCHAPTER  0— REGULAllONS 
APPLICABLE  TO  SAVINGS  ASSOCIATIONS 

PART  567— CAPITAL 

1.  The  authority  citation  for  part  567 
continues  to  read  as  follov  s 

Authority:  12  U.S.C.  1462,    462a,  1463, 
1464,  1467a,  :328(note). 

2.  Section  567.6  is  amenfaed  by 
revising  paragraph  (a)(2)(v|  to  read  as 
follows: 

§567.6    Risk-based  capital  (i'edit  risk- 
welgtit  categories. 

(a)  •   •   * 

(2)*   •  * 

(v)  Off-balance  sheet 
interest-rate  and  foreign  e 
contracts  (Group  E) — (A) 
rred/(  equivalent  amounts 
equivalent  amount  of  an 
sheet  interest  rate  or  forei 
rate  contract  that  is  not  s 
qualifying  bilateral  netting 
accordance  with  paragraph 
of  this  section  is  equal  to 
current  credit  exposure,  i 
replacement  cost  of  the 
potential  future  credit 
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coi  tracts: 
.1  change  rate 
Qalculation  of 

The  credit 
0  f-balance 
g 1  exchange 
ui  ject  to  a 
contract  in 
{a)(2)(v)(B) 
tie  sum  of  the 
the 
contract,  and  the 
exp(iRureof  the 


off-balance  sheet  rate  contract.  The 
calculation  of  credit  equivalent  amourUs 
must  be  m.easured  in  U.S.  dollars, 
regardless  of  the  currency  or  currencies 
specified  in  the  off-balance  sheet  rate 
contract. 

[1]  Current  credit  exposure.  The 
current  credit  exposure  is  determined 
by  the  mark-to-market  vaWie  of  the  off- 
balance  sheet  rate  contract.  If  the  mark- 
to-market  value  is  positive,  then  the 
current  credit  exposure  is  equal  to  that 
mark-to-market  value.  If  the  mark-to- 
market  value  is  zero  or  negative,  then 
the  current  exposure  is  zero.  In 
determining  its  current  credit  exposure 
for  multiple  off-balance  sheet  rate 
contracts  executed  with  a  single 
counterparty,  a  savings  association  may 
net  positive  and  negative  mark-to- 
market  values  of  off-balance  sheet  rate 
contracts  if  subject  to  a  bilateral  netting 
contract  as  provided  in  paragraph 
{a)(2)(v)(B)  of  this  section. 

[2]  Potential  future  credit  exposure. 
The  potential  future  credit  exposure  on 
an  off-balance  sheet  rate  contract, 
including  contracts  with  negative  mark- 
to-market  values,  is  estimated  by 
multiplying  the  notional  principal  **  by 
one  of  the  following  credit  conversion 
factors,  as  appropriate: '" 


Remaining  maturity 

Interest 
rate  con- 
tracts 
(percents) 

Foreign 
exctiange 
rate  con- 
tracts 
(percents) 

One  year  or  less  

Over  one  year 

0 
0.5 

1.0 
5.0 

(B)  Off-balance  sheet  rate  contracts 
subject  to  bilateral  netting  contracts.  In 
determining  its  current  credit  exposure 
for  multiple  off-balance  sheet  rate 
contracts  executed  with  a  single 
counterpa'-n-.  a  savings  association  may 
net  off-balance  sheet  rate  contracts 
subject  to  a  bilateral  netting  contract  by 
offsetting  positive  and  negative  mark-to- 
market  values,  provided  that: 

(I)  The  bilateral  netting  contract  is  in 
writing; 

[2]  The  bilateral  netting  contract 
creates  a  single  legal  obligation  for  all 
individual  off-balance  sheet  rate 
contracts  covered  by  the  bilateral 
netting  contract,  and  provides,  in  effect, 


''For  purposes  of  calculating  potential  future 
credit  exposure  for  foreign  exchange  contracts  and 
other  similar  contracts,  in  which  notional  principal 
is  equivalent  to  cash  flows,  total  notional  principal 
is  defined  as  the  net  receipts  to  each  party  falling 
due  on  each  value  date  in  each  currency. 

'"No  potential  future  credit  exposure  is 
calculated  for  single  currency  interest  rate  swaps  in 
which  payments  are  made  based  upon  two  floating 
rate  indices,  so-called  floating/f.oating  or  basis 
swaps;  the  credit  equivalent  amount  is  measured 
solely  oh  the  basis  of  the  current  credit  exposure. 


that  the  savings  association  would  have 
a  single  claim  or  obligation  either  to  . 
receive  or  pay  only  the  net  amount  of 
the  sum  of  the  positive  and  negative 
mark-to-market  values  on  the  indivicln.!! 
off-balance  sheet  rate  contracts  covered 
by  the  bilateral  netting  contract  in  the 
evtat  that  a  counterparty,  or  a 
counterparty  to  whom  the  bilateral 
netting  contract  has  been  validly 
assigned,  fails  to  perform  due  to  any  qf 
the  following  events;  default, 
insolvency,  bankruptt:y,  or  other  similor 
lircumstances; 

[3]  The  savings  a,ssociation  oblaius  a 
written  and  reasoned  legal  opinion{s) 
that  represents  that  in  the  event  of  a 
legal  challenge,  including  one  resulting 
from  default,  insolvency,  bankruptcy  o.r 
similar  circumstances,  the  relevant 
court  and  administrative  authorities 
would  find  the  savings  association's 
expo.sure  to  be  the  net  amount  under: 

(/)  The  law  of  the  jurisdiction  in 
which  the  counterparty  is  chartered  or 
the  equivalent  location  in  the  case  of 
noncorporate  entities,  and  if  a  branch  of 
the  counterparty  is  involved,  then  also 
under  the  law  of  the  jurisdiction  in 
which  the  branch  is  located; 

(;'/)  The  law  that  governs  the 
individual  off-balance  sheet  rate 
contracts  covered  by  the  bilateral 
netting  contract;  and 

(///)  The  law  that  governs  the  bilateral 
netting  contract; 

(4)  The  savings  association  establishes 
and  maintains  procedures  to  monitor 
possible  changes  in  relevant  law  and  to 
ensure  that  the  bilateral  netting  contract 
continues  to  satisfy  the  requirements  of 
this  section;  and 

(.5)  The  savings  association  maintains 
in  its  files  documentation  adequate  to 
support  the  netting  of  an  off-balance 
sheet  rate  contract." 

(C)  Walkaway  clause.  A  bilateral 
Jietting  contract  that  contains  a 
walkaway  clause  is  not  eligible  for 
netting  for  purposes  of  calculating  the 
current  credit  exposure  amount.  The 
term  "walkaway  clause"  means  a 
provision  in  a  bilateral  netting  contract 
that  permits  a  nondefaulting 
counterparty  to  make  a  lower  payment 
than  it  would  make  otherwise  under  the 


"  By  netting  individual  off-balance  sheet  rale 
contracts  for  the  purpose  of  calculating  its  credit 
equivalent  amount,  a  savings  association  represent,^ 
that  documentation  adequate  to  support  the  netting 
of  an  off-balance  sheet  rate  contract  is  in  the  savings 
association's  files  and  available  for  inspection  by 
the  OTS.  Upon  determination  by  the  OTS  that  a 
savings  association's  files  are  inadequate  or  that  a 
bilateral  netting  contract  may  not  be  legally 
enforceable  under  any  one  of  the  bodies  of  law 
described  in  paragraph  (a)(2)(v)(J)(j)  through  (iii)  of 
this  section,  the  underlying  individual  off-balance 
sheet  rate  contracts  may  not  be  netted  for  the 
purposes  of  this  section. 


bilateral  netting  contract,  or  no  payment 
.■«t  all.  to  a  defaulter  or  the  estate  of  a 
defaulter,  even  if  the  defaulter  or  the 
estate  of  a  defaulter  is  a  net  creditor 
under  the  bilateral  netting  contrai^t. 

(D)  Risk  weighting.  Once  the  savings 
assoi:iation  determines  the  credit 
equivalent  amount  for  off-balance  sheet 
rate  <;ontra«;ts,  that  amount  is  assigned 
lo  the  risk-weighl  tategory  appropri.nle 
to  the  counterparty,  or.  if  relevant,  the 
nature  of  any  collatemi  or  guarantee. 
Howe\  er.  the  maximum  weight  thni  will 
he  applied  to  the  credit  equivalent 
amount  of  such  olT-babnci;  .sheet  rale 
conlrat.ts  is  50  percent. 

(E)  Exceptions.  The  following  otf 
balance  sheet  rale  contracts  are  not 
si!hje<.t  to  the  above  <alculalion,  and 
therefore,  are  not  considered  pnrl  of  the 
denominator  ofa  savings  f)S5.0f:i;(tion's 
lisk-ba.sed  capital  ratio: 

(J)  A  foreign  exchange  rate  contr,-ii,t 
with  an  original  malurily  uf  14  i.-jlendisr 
d.iys  iiT  le.s.s;  and 

(2)  Any  interest  rate  or  foreign 
exchange  rate  contrae:!  that  is  traile«l  tm 
an  exchange  nHjuiring  the  daily 
payment  of  any  variations  in  thr-  market 
value  of  the  cnntrsrt, 
•         •         •         «         » 

DatiiiJ:  June  1,  iy;J4 
B\  the  ()!«««  of  Thrift  .Si<p.-i-vi\M,!) 
fnnalhan  I..  FiechSer, 

Actiiifininttnr. 

IFK  !>,<  .  !>4-14:;^^»,(t  1  iJrtJ  b-I.«-'M.  lyAh  .   „| 
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DEPARTMENT  OF  TRAr<SPORTAT»ON 

Federal  Aviation  Administration 

14  CFR  Pari  39 

(Docket  No.  94-NMI-30-AD] 

Airworthiness  Directives;  Boeing 
Model  747  Serfes  Airplanes  Equipped 
With  General  Electric  CF6  Series 
Engines 

AGENCY:  federal  Aviation 
Administration,  DOT. 

ACTION:  Notii  e  ofprnpused  nileiuiikint' 
IIMFRM). 

SUMMARY:  This  document  prtjpuses  the 
siipersediire  of  an  existing  airworthiness 
directive  (.\D).  applicable  lo  «;ertain 
Boeittg  Model  747  series  airplanes,  Ih.if 
currently  requirt«  inspet;tions  of  the 
.stnil  skin  in  the  area  of  the  prec;oo!er 
exhaust  veni  for  cracks  on  the  inhwjrd 
and  outboard  struts,  and  repair,  if 
ne«:essiiry.  Thisaclion  would  requin; 
inspei.tioiis  of  an  expanded  area  for 
(%rtain  airplanes,  and  inspections  ot 
airphnes  on  vvhiih  a  .sliin  dniibler  has 


be<m  installed  as  terminating  a«aion  for 
the  existing  AD.  TTiis  proposal  is 
prompted  by  reports  of  strut  skin  fatigue 
•  racks  and  heat  damage  found  afl  of  the 
edges  of  skin  doublers  iastalled  on 
««rtain  Model  747  series  airplanes.  The 
actions  spe<;ified  by  the  proposed  AD 
are  intended  to  prevent  separation  nfnn 
engine  due  to  overheating  and 
.subsequent  cracking  of  the  engine  sfnil 
DATES:  Comments  must  l)e  n^-eivrd  by 
August  8,  1994. 

ADDRESSES:  Submit  contntents  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA).  Tr.iiisport 
Airplane  Directorate,  A,NM-10^, 
Attention:  Rules  Docket  No.  n4-NM- 
:ny-AD,  1601  Lind  Avenue.  SIV  . 
Renton,  Washington  !)Hr),'>.'>-4().'j6. 
(>)mments  may  be  inspwled  at  this 
lo«  alion  between  9  a.m.  and  .1  p.m., 
Monday  through  Friday,  except  Fedend 
holidays. 

Tlie  serx'ice  information  reter»'ni.-e<l  in 
the  proposed  rule  may  be  obtained  from 
Boeing  Commercial  Airplane  Group, 
P.O  Box  3707,  Seattle,  VV.ishingion 
•iHl  24-2207.  This  inform.ilion  may  be 
exan^in^^d  at  the  FAA.  Transport 
Airplane  Direfiorate.  IfiOl  Lind 
Avenue,  SVV.,  Renton,  VV.ishingtnn 
FOR  FURTHER  INFORMATION  CONTACT:  Tim 
Rackman,  Aerospace  Engint^r.  Airframe 
Bmnr:h.  ANM-120S.  FAA.  Transport 
Airplane  Directorate,  Senftle  Ain;mfl 
Certifiration  Office.  1f»01  IJnd  Avenue 
SW.,  Renton,  Washington  nH0.'i5--?t).'">r.: 
telephone  (20r,)  227-277fi:  fax  lL»f)R) 
2L'7-n81 

SUPPLEMENTARY  INFORMATSON: 

<>»niments  Invited 

lisleresled  persons  are  invited  to 
f=:(rt!(:ipate  in  the  mal.fiig  of  tht: 
proposed  rule  by  subniining  such 
written  data,  views,  or  a'>juintnt.v  .is 
Ihey  may  desire.  Communii^Jtions  sh;ill 
identify  the  Rules  Dot.kel  nimiher  .Oid 
be  submitted  in  «ripli<u;te  to  the  addn«s 
ipej.ified  above.  All  t,ommunii.ijiions 
n{i.ei\  fd  on  or  before  the  closing  date 
for  comments,  specified  abo\  >-.  will  he 
ixinsidered  before  taking  ai.lion  on  the 
propci.std  rule.  The  proposal-,  contained 
i.'i  tiiis  nolice  nijiy  be  chang(;d  in  light 
of  the  comments  received. 

(Comments  are  spet.ifit.ally  it)vi5ed  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  a.s|M,"«.is  of 
the  pi-oposed  rule.  All  commenls 
submitted  will  be  available,  both  befon; 
.i!5d  after  the  closing  date  for  conunenJs. 
in  Ihf!  Rules  Docket  fore.xaujir.atioii  by 
inter»;sled  persons.  A  report 
summarizing  each  FAA-piiblit;  i:oiil.i«i 
conixmed  with  the  subsfani*  ol  this 
proposal  will  be  filed  in  the  Rules 
Dojiel. 


Commenlerf;  wishing  the  FAA  lo 
acknowledge  re<,-eipl  of  their  ««mme(»fs 
submitted  in  response  lo  this  nolice 
must  submit  a  self-addressed.  slamp<(l 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Do<:ket  Nund)er  <)4-NM-30-AD."  The 
postcard  will  Ik>  dale  stamped  and 
returned  to  the  commenfer. 

Availability  of  NPR.Ms 

Any  person  may  obtain  a  copy  oi  l(us 
NFRTvl  by  submitting  a  request  Iq  the 
F-\A.  Trans[)ort  Airplane  Direi;torale, 
ANM-10.1,  Attention:  Rules  Doi.ket  No 
n4-NM-.-it)-AD.  lf.oi  Lind  Avenue. 
SW..  Renton  Washington  naO.^.S-lft.^d 
Di.srussion 

On  January  ;iH,  \:m7,  li.e  FAA  .s.sue«l 
AD  87-04-21.  Amendment  39-.=i.'>4:j  [U.: 
FR  379.3.  February  6.  19.37).  applii  able 
lo  certain  Boeing  .Model  747  .series 
airplanes,  to  require  repetitive 
in.spectionsof  the  strut  .skin  in  the  an... 
of  the  precooler  exhaust  vent  to  dete«;l 
«;rocks  on  the  inboard  and  outbo.ird 
struts,  and  repair,  if  ne«.essary.  Th.tl 
action  also  prov  ides  for  an  oplion.-il 
terminating  modification  (installation  ol 
frame  .sliffeners  a; id  skin  doublers)  for 
the  repetitive  iuspet  tioas.  That  action 
was  prompted  b\  reports  of  extensive 
damage  to  struts  on  several  airplane-- 
Tlie  requirements  of  th.it  AD  are 
intended  to  prevent  .separation  of  ;a» 
engine  due  to  overheating  and 
subsetjuent  cracking  of  the  engine  str.,i 

Sin«  e  the  issuance  of  »h;;l  AD.  thr 
FAA  has  received  reports  of  fatigue 
ij-ni:ks  found  in  the  strut  .skin  and  he.it 
damage  found  aft  of  the  edges  of  skin 
doublers.  These  skin  doublers  had  b»-<  o 
installed  on  cert.iin  Model  747  .series 
Hirplanes  as  termin,;ring  action  for 
cert.uii  requirein'.'::ts  contained  in  .\0 
87-04-21  and  AD  9')-0fi-l)fi. 
amendme:il  39-0490  f:,n  FR  8374, 
Manh  7,  1990).  (AD  90-06-00  n-<i.,.ii- 
in  part,  iiu  orfXiration  of  «:ertain 
structural  modiHuititins  spitdfietl  m  fh. 
original  issue.  Revision  1,  or  Revision  J 
of  Boeing  Servii.e  Bulletin  747- .')4 


2091.)  Further,  i  nn  king  of  the  skin 
doublers  and  the  underlying  nuntbcf  3 
stringer  also  v\.is  foimd  on  one  of  these 
airplanes. 

Subsetjnenily  the  FAA  has  n'vicwi-.i 
and  approved  Hoeing  Servic-e  Bulletin 
747-.54-2091.  Revision  .■>,  dated  April 
26.  1990.  that  dt  s»  rilxjs  proc-edun-s  foi 
a  visual  inspection  of  the  strut  skin  .»  id 
internal  strui.tiire  in  thearea  of  flii> 
precoolc'r  exhaust  vent  forcratks.  be.il 
discoloration,  .ind  wrinkles  on  the 
inboard  and  outboard  struts  of  «ert.-iiii 
airplanes,  and  on  the  outboard  stmts  u( 
certain  other  .lirpkmes.  The  servi«j« 
bulletin  also  describes  pmrediires  fni 
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rtjpetitive  inspections  if  m  crack,  heat 
discoloration,  or  wrinkle  i ;  found;  and 
installation  of  a  skin  doub  er  if  any 
crack,  heat  discoloration,  qr  wrinkle  is 
found. 

The  FAA  finds  that  the 
areas  specified  in  the  Boci 
bulletin  must  be  expandec 
and  heat  damage  have  bee  i 
locations  beyond  those  i 

Since  an  unsafe  conditio 
identified  that  is  likely  to 
develop  on  other  products 
type  design,  the  proposed 
supersede  AD  87-04-21  tc 
following: 

1.  For  airplanes  on  whic 
siiffener  and  a  skin  double  ■ 
certain  revisions  of  Boein< 
Bulletin  747-54-2091  hav 
installed:  Repetitive  visua 
to  detect  cracks,  heat  d 
wrinkles  of  the  strut  skin 
structure  in  the  area  of  the 
e.xhaust  vent  from  the  edgt 
doubler  to  nacelle  station 
:U)0  on  the  inboard  and  ou 
and  repair,  if  necessary.  Tf 
area  has  been  expanded 
zone  described  in  Revision 
service  bulletin  to  cover  a 
from  the  doubler  edge  to  T 
(This  inspection  zone  excl 
covered  by  the  skin  double^ 

2.  For  airplanes  on  whic 
stiffener  and  a  skin  double 
certain  revisions  of  Boeing 
Bulletin  747-54-2091  hav 
installed:  Repetitive  visual 
to  detect  cracks,  heat  di.sc 
wrinkles  of  the  strut  skin  a 
structure  in  the  area  of  the 
e.xhaust  vent  from  NAC  S 
MAC  STA  300  on  the  i 
outboard  struts,  and  repair 
This  inspection  area  has 
beyond  the  zone  described 
5  of  the  service  bulletin  to 
inch  width  ft-om  NAC  STA 
STA  300. 

The  actions  would  be  reduired  to  he 
accomplished  in  accordant  e  with 
procedures  described  in  th  ?  service 
bulletin  described  previou!  Iv 

There  are  approximately  2.i(i  Model 
"47  series  airplanes  of  the  i  ffected 
design  in  the  worldwide  fl«el.  The  FAA 
estimates  that  4  airplanes  c  "  U.S. 
registry  would  be  affetted  Ijv  this 
proposed  AD. 

The  inspections  that  werfe  previously 
reijuired  by  AD  87-04-21.  ind  retained 
in  this  AD.  will  take  appro  imatelv  4 
v\ork  hours  per  airplane  to  jccomplish, 
at  an  average  labor  rate  of  S  r>5  per  work 
hour.  Based  on  these  figure  ?.  tl.e  total 
cost  impact  of  that  inspecti  w 
requirement  on  U.S.  opera'  )rs  t<i 


ST\ 
inboc  rd 


bee 


^ ^"^^"'  '^^g'^"^^  '  ^"'-  ■^^-  ^•°-  "3  /  Tueso...  )nr.e  14.  1994  /  Proposed  Rules 


3054.T 


a  frame 

specified  in 
Service 

not  been 

inspections 

oloration.  or 

id  internal 

irecooler 

230  to 

and 

if  nec;essary. 

n  expanded 
in  Revision 
;over  a  30- 
2^0  to  N.\C 


estimated  to  be  $880.  or  $220  per 
airplane,  per  inspection  cycle. 

The  new  inspections  that  would  be 
added  by  this  AD  action  would  take 
approximately  4  work  hours  per 
airplane  to  accomplish,  at  an  average 
labor  rate  of  $55  per  work  hour.  Based 
on  these  figures,  the  total  cost  impact  of 
the  proposed  inspection  requirements  of 
this  AD  on  U.S.  operators  is  estimated 
to  be  $880,  or  $220  per  airplane. 

The  total  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
Is  not  a  "significant  regulatorv-  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  P<irt  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  I'.S.C.  App.  1354(rt).  142  U 
and  U23t  49  V.S.C  106(i;):  and  14  CFR 
11.89. 


§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-5543  (52  FR 
3793,  February  6, 1987),  and  by  adding 
a  new  airworthiness  directive  (AD),  to 
read  as  follows: 

Boeing:  Docket  94-NM-30-AD.  Supttrseties 
AD  87-04-21.  Amendment  39-5343. 

Applicability:  Model  747  series  iiirpiancs 
equipped  with  General  Electric  CFft  series 
engines,  certificated  in  any  catesory. 

Compliance:  Required  as  indiiatiHl.  unless 
accomplished  previously. 

To  prevent  separation  of  an  (injjine  diu:  to 
overheating  and  subsequent  cracking  of  the 
engine  strut,  accomplish  the  following: 

(a)  For  airplanes  listed  in  Boeing  Service 
Bulletin  747-54-2091.  Revision  1,  dated 
October  22, 1984:  Prior  to  the  accumulation 
of  10.000  total  hours  time-in-service,  or 
within  the  next  7Vi  months  after  March  13. 
1987  (the  effective  date  of  AD  87-04-21 , 
Amendment  39-5543),  whichever  occurs 
later,  perform  a  visual  inspection  to  dfitet  t 
cracks  of  the  strut  skin  in  the  area  of  the 
precooler  exhaust  vent  on  the  inljoard  and 
outboard  struts  of  Group  1  airplanes,  and  on 
the  outboard  struts  of  Group  2  airplanes,  as 
defined  in  the  service  bulletin,  in  accordance 
with  Boeing  Service  Bulletin  747-54-2091, 
Revision  1,  dated  October  22. 1984;  Revision 
2,  dated  March  24,  1988;  Revision  3,  dated 
luly  27, 1989;  Revision  4,  dated  DecemlxT  14. 
1989;  or  Revision  5.  dated  April  26,  1990 
After  the  effective  date  of  this  AD,  the 
inspection  shall  be  accomplished  in 
accordance  with  paragraph  (b)  of  this  AD 

(1)  If  no  crack  is  found,  repeat  the 
inspection  required  by  paragraph  (a)  of  this 
AD  thereafter  at  inter\als  not  to  exceed  15 
months,  until  the  inspection  required  by 
paragraph  (b)  or  (c)  of  this  AD,  as  applicable, 
is  accomplished. 

(2)  If  any  crack  is  found,  prior  to  further 
flight,  repair  in  accordance  with  FA.A- 
approved  data,  and  repeat  the  inspec  tion 
required  by  paragraph  (a)  of  this  AD 
thereafter  at  intervals  not  to  exceed  13 
months,  until  the  inspection  required  by 
paragraph  (b)  or  (c)  of  this  AD,  as  applicable, 
is  accomplished. 

(I))  For  airplanes  on  which  a  frame  stiffener 
and  a  skin  doubler  have  not  been  installed 
during  production  or  in  accordance  with 
Boeing  Service  Bulletin  747-54-2091. 
Revision  1,  dated  October  22. 1984:  Revision 
2.  dated  March  24. 1988;  Revision  3,  dated 
July  27. 1989;  Revision  4.  dated  Dec  ember  14. 
1989;  or  Revision  5,  dated  April  2b.  1990: 
Perform  a  visual  inspection  to  detect  cracks, 
heat  discoloration,  or  wrinkles  of  the  strut 
skin  and  internal  structure  in  the  area  of  the 
precooler  exhaust  vent  from  nacelle  station 
(NAC  STA)  230  to  NAC  STA  300  on  the 
inboard  and  outboard  struts  of  Clroup  1 
airplanes  and  on  the  outboard  struts  of  CIroup 
2  airplanes,  in  accordance  with  th,e 
inspection  procedures  descrit)e(l  in  Figure  3 
of  Boeing  Service  Bulletin  747-54-2091, 
Revision  5.  dated  April  26.  1990:  at  the  time 
specified  in  paragraph  (b)(l )  or  (bl(2)  of  this 
AD.  whichever  occurs  later.  Accomplishment 
of  this  inspection  terminates  the  repetitive 
inspections  required  bv  paragraph  (a!  of  this 
AD 


(1)  Prior  to  the  iicLumulation  of  lo.ooo 
lotal  hours  time-in-ser\ice  on  the  airplane 
stmt,  or  within  120  days  after  the  effe(.tive 
(lateof  this  AD.  whirhever  o<  (  urs  iati-r.  Or 

(2)  Within  12  months  after  the  immediately 
preceding  inspet.tion  accomplished  in 
ii<.(ordance  with  pa.ragraph  (a)  of  this  AD. 

Note  1:  Paragraph  (b)  of  th,s  AD  specifies 
an  inspection  zone  that  is  expanded  beyond 
the  zone  des(  ritM^f  jn  Revision  5  of  the 
s(«n.ice  l)iillotin  to  co\<r  a  30-inch  width 
from  NAC  .STA  230  to  NAC  STA  300. 

(( )  For  airplanes  on  \vhi(  h  a  frame  siiffener 
and  a  skin  doubler  have  b<>ei)  installed 
during  prodiji  tion  or  in  a<  c ordance  with 
Boeing  .Service  Bulletin  "47-54-2091. 
R<!vision  1.  dated  October  22.  1984:  Revision 
2.  dated  March  24.  1988;  Revision  3.  dated 
luly  27.  1989:  Revision  4.  dated  De(  .'niher  14. 
1989:  or  Rinision  5.  dateii  April  26,  1990: 
Within  120  days  affi'r  the  effi-ctive  date  of 
this  AD,  perform  a  visual  inspe<tion  to  diUect 
cracks,  heat  dis(  itloration.  or  wrinkli's  of  the 
strut  skin  and  internal  structure  in  the  area 
of  the  precool(;r  exhaust  vent  from  the  edge 
of  the  (foubler  to  \M:  STA  300  on  the 
inlxiard  and  outl)oard  struts  of  Group  1 
airplanes  and  on  the  outboard  struts  of  Group 
2  airplanes,  in  ai  cordan(  e  with  the 
inspection  pr(x;ednres  describee!  in  Figure  .i 
of  BiM'ing  .Service  Bulletin  747-54-2091, 
Revision  5,  dated  April  26.  1990. 

Note  2:  Paragraph  (c)  of  this  AD  specifies 
an  inspei  lion  zone  that  is  expanded  l)eyonil 
the  zone  described  in  Revision  5  of  the 
ser\-ice  l)ullefin  to  cover  a  30-jn(;h  width 
from  the  doubler  edge  to  NAC  STA  300. 

(d)  If  no  crack,  heat  discoloration,  or 
wrinkle  is  found  during  the  insj-M^ction 
required  by  paragraph  (b)  or  (c)  of  this  AD, 
repeat  that  inspection  thereafter  at  intervals 
not  to  exceed  15  months. 

(e)  If  any  crack,  heat  discoloration,  wrinkle 
or  previously  stop-drilled  crack  is  found 
during  the  inspection  required  bv  paragrajih 
(b)  or  (c)  of  this  AD,  prior  to  further  flight, 
repair  using  either  the  small  skin  doubler  and 
frame  stiffener  or  the  large  skin  doubler  and 
frame  stiffener  spc^cified  in  Boeing  Service 
Bulletin  747-54-2901,  Revision  5.  dated 
April  26. 1990.  in  accordance  with  that 
service  bulletin:  or  in  accordani  e  with  a 
method  appnjved  by  the  Manager.  Seattle 
Aircraft  Certification  Office  (AGO),  FAA, 
Transport  Airplane  Directorate.  Thenrnftitr. 
repeat  that  inspection  at  inlerxnis  not  to 
exceed  15  months. 

(fi  Installation  of  a  frame  stiffener  and  a 
skin  douhler  referred  to  in  Boeing  .Servi<  e 
Bulletin  747-.54-2091  as  "terminating 
action"  does  not  constitute  terminating 
action  for  the  inspecticm  requirements  of  this 
AD. 

(g)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  mav  Ix; 
used  if  approved  by  the  Manager.  .Seattle 
AGO.  Operators  shall  submit  their  requests 
through  an  appropriate  FAA  Principal 
Maintenance  Inspei  tor,  who  may  add 
comments  and  then  send  it  to  the  Manai-iT 
.Seattle  AGO. 

Note  3:  Information  concerning  ihf 
existence  of  approved  alternative  mijthods  ol 
compliance  with  this  AD,  if  any.  may  be 
ol)tain<Hl  from  Ifie  .Seattle  AGO." 


Ih)  Special  flight  periTiils  ma\  hi-  issut-if  in 
.iccordance  with  S§  21.197  and  21  199  of  the 
Inderal  Aviation  Regulations  (14  GFR  21  197 
and  21.199)  to  operate  the  airpUne  lo  « 
loi  ation  where  the  requirements  i.f  ;h,s  ,AD 
( an  he  accomplished. 

Issued  in  Renton.  Washington,  on  low  h 
1994 

Darreli  .M.  Pederson, 

A(tin^  Maniioer.  Tmnspntl  Airpliiiw 
Diwtnriitp.  Aircraft  CertifiiiiUon  St-nn  f- 
IFR  Doc:.  94-14362  Filed  6-1.3-94:  H  45  i.r,,! 
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FEDERAL  TRADE  COMMISSION 

16  CFR  Part  803 

Premerger  Notification;  Reporting  and 
Waiting  Period  Requirements 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Notice  of  proposed  rulemaking. 


SUMMARY:  This  noti<:e  proposes 
amendments  lo  the  Premerger 
Notification  and  Report  Form  thai 
parties  to  certain  mergers  or  acquisitions 
are  required  to  file  with  the  Federal 
Trade  Commission  and  the  Assistant 
Attorney  General  in  charge  of  the 
Antitrust  Division  of  the  Department  of 
Justice  before  consimimating  such 
transactions.  The  reporting  requirement 
and  the  waiting  period  that  it  triggers 
are  intended  to  enable  the  enforcement 
agencies  to  determine  whether  a 
proposed  merger  or  acquisition  mav 
violate  the  antitrust  laws  if 
consummated  and,  when  appropriate,  lo 
.seek  a  preliminary  injunction  in  federal 
court  to  prevent  consummation. 

During  the  fifteen  years  the  rules  have 
been  in  effect,  the  Federal  Trade 
Commission,  with  the  concurrence  ol 
the  Assistant  Attorney  General  in  charge 
of  the  Antitru.sl  Division,  has  amended 
the  premerger  notification  rules  several 
times  to  improve  the  program's 
effectiveness  and  to  lessen  the  burden  of 
complying  with  the  rules.  The  present 
proposed  revisions  to  the  Premerger 
Notification  and  Report  Form 
(hereinafter  "the  Form")  are  also 
inteiided  to  improve  the  programs 
efficiency  in  insuring  a  prompt, 
thorough,  initial  investigation  of  the 
competitive  implications  of  propo.sed 
acquisitions.  The  proposed  amendments 
are  designed  to  improve  the  premerger 
notification  program  by  requiring 
persons  to  submit  certain  new  and  more 
up-to-date  information.  The  proposed 
revisions  will  also  reduce  the  burden  of 
compliance  by  raising  the  thresholds  of 
several  items  consistent  with  the 
agencies'  information  needs.  The 
burden  reduction  proposals  will 
decrease  the  amount  of  information  ih.,t 


nui.st  be  provided  and  the  s«-st«  h  •  isis 

associated  with  providing  ihoj 

information. 

DATES:  Comments  nnisj  he  re<  eneri  i  n 

or  before  July  12.  1994. 

ADDRESSES:  Written  <  ommer.ls  *npi.Jd 

be  submitted  to  both  (1)  the  Set  retarv. 

Federal  Trade  Commission  room  136 

Washington.  DC  20580.  and  J2)  the 

Assistant  Attorney  General.  AntUnjvj 

Division,  Department  of  Justice  ff<j;;i 

3214,  Washington,  DC  205:70 

FOR  FURTHER  INFORMATION  CONTACT: 

Victor  L.  Cohen.  Attorney,  oi  John  \i. 

Sipple.  Jr.,  Assistant  Director.  Pre-vf-rcf-r 

Notification  Office,  Bureau  of 

Competition,  room  303,  Ferieird  Tr,,de 

Commission,  Washii-gton.  DCl'li.ShO 

Telephone;  (202)  326-3100 

SUPPLEMENTARY  INFORMATION: 

Regulator}'  Flexibility  Act 

Each  of  these  proposed  changes  k-  '.r.f 
Form  is  designed  to  improv  e  the 
effectiveness  of  the  premerger 
notification  program.  The  Con-.n:jsv,t.n 
has  determined  thai  none  of  Ihe 
amendments  is  a  major  rule,  as  thai  lerm 
is  defined  in  Executive  Order  12291 
The  amendments  will  not  result  in  An 
annual  effect  on  the  economy  of  $100 
million  or  more;  a  major  increase  in 
co.sts  or  prices  for  i  onsumers. 
individual  industries,  Federal.  State,  or 
local  government  agencies,  or 
geographic  regions:  or  significani 
adverse  effects  on  competition, 
employment,  investment,  producllvity. 
innovation  or  the  ability  of  United 
States-based  enterprises  to  compete 
with  foreign-based  enterprises  in  the 
domestic  market.  None  of  Ihe  propo«.ed 
amendments  expands  the  coverage  of 
the  Form  in  a  way  that  would  affei.i 
small  business.  Therefore,  pursueni  lo 
Sei.tion  fi05(b)  of  the  Administrative 
Procedure  Act,  5  U.S.C.  fi05(b).  as  added 
by  the  Regulator}-  Flexibility  Act.  Publii 
Law  96-354  (September  19."  1980).  Ihe 
Federal  Trade  Commission  certifies  thai 
these  propo.sals  will  not  have  a 
significant  economic  impact  on  a 
sub.sfantial  number  of  small  enliiies. 
Se«;lion  fi03  of  the  Administrative 
Procedure  Act.  5  U.S.C.  603.  requ,r.i>>;  a 
final  regulatory  flexibility  analysis  of 
some  rules,  is  therefore  inappbi.'.ble 

Paperwork  Reduction  Acl 

The  Hart-Scott-Rodino  Premerger 
Notification  rules  and  Form  contain 
information  collection  requiremenls  .-.s 
defined  by  Ihe  Paperwork  Redi;«  lion 
Acl,  44  U.S.C.  3.501-3518.  These 
requirements  were  reviewed  and 
approved  by  the  Office  of  Manngeii.es.J 
and  Budget  (QMS  Control  No.  .S(»H4-     • 
0005).  Because  the  proposed 
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amendments  would  affect  t 
information  collection  requ 
the  Dremerger  notification 
proposed  amendments  ha 
suhmtttftd  to  OMB  for  revie 
«?  3504(h)  of  the  Paperwork 
Act.  These  provisions  are 
more  fully  in  the  Notice  of 
to  OMB  under  the  Paperw 
Act.  which  also  is  being  pu 
the  Federal  Register  today. 
on  the  Commission's  subm 
directed  to  the  Office  of  Inf< 
Regulatory  Affairs,  Office  o 
Management  and  Budget.  \'\|ashington. 
DC  20503.  Attention:  Desk  ( )fficer  for 
the  Federal  Trade  Commiss  on. 
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Background 

Section  7A  of  the  Clayton 
Act"),  15  U.S.C.  18a.  as  a 
Se<^:tions  201  and  202  of  the 
Rodino  Antitrust  [mpri 
1976,  requires  parties  to 
acquisitions  of  assets  or  vot 
securities  to  notify  the 
Commission  (hereafter 
■  the  Commission")  and  the 
Attorney  General  in  charge 
Antitrust  Division  of  the 
Justice  (hereafter  referred  to 
Assistant  Attorney  General 
Department ")  before 
acquisition.  The  parties  m 
a  certain  designated  period 
consummation  of  such  acqii 
transactions  to  which  the 
notice  requirement  is  a 
length  of  the  waiting  period 
set  out  respectively  in  subse  i: 
and  (b)  of  Section  7A.  This 
to  the  Clavlon  Act  does  not 
standards  used  in  determini 
legality  of  mergers  and  acq 
under  the  antitrust  laws. 

The  legislative  history  su 
several  purposes  underiyin 
Congress  wanted  to  assure  t 
acquisitions  were  subjected 
meaningful  scrutiny  under 
laws  prior  to  consummation 
end.  Congress  clearly  inten 
eliminate  the  large  "midnig 
which  is  negotiated  in  secre 
announced  just  before,  or 
only  after,  the  closing  takes 
Congress  also  provide.d  an 
for  the  Commission  or  the 
Attorney  General  (which  are 
hereafter  referred  to  collect! 
■"antitrust  agencies"  or  the  ' 
agfiicies")  to  seek  a  cou-l 
enjoining  the  completion  of 
transactions  that  either  agen 
pre.sent  significant  antitrust 
Finally,  Congress  sought  to 
effective  remedy  when  a  c 
0!ie  of  the  enforcement  agen 
.siii.cessful.  Thus,  the  Act 
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the  antitrust  agencies  receive  prior 
notification  of  significant  acquisitions, 
provides  certain  tools  to  facilitate  a 
prompt,  thorough  investigation  of  the 
competitive  implications  of  these 
acquisitions,  and  assures  the 
enforcement  agencies  an  opportunity  to 
seek  a  preliminary  injunction  before  the 
parties  to  an  acquisition  are  legally  free 
to  consummate  it.  The  problem  of 
unscrambling  the  assets  after  the 
transaction  has  taken  place  is  thereby 
eliminated. 

Sub.section  7A(d)(l)of  theact,  15 
U.S.C.  18a(d)(l),  directs  the 
Commission,  with  the  concur.'-ence  of 
the  Assistant  Attorney  General,  in 
accordance  with  5  U.S.C.  553,  to  require 
that  the  notification  be  in  such  form  and 
contain  such  information  and 
documentary  material  as  may  be 
necessary  and  appropriate  to  determine 
whether  the  proposed  transaction  mav. 
if  consummated,  violate  the  antitrust 
laws. 

Subsection  7A(d)(2)  of  the  act.  15 
U.S.C.  18a(d)(2).  grants  the  Commission, 
with  the  concurrence  of  the  Assistant 
Attorney  General,  in  accordance  with  5 
U.S.C.  553.  the  authority  (A)  to  define 
the  terms  used  in  the  act.  (Bj  to  exempt 
from  the  act's  notification  and  waiting 
period  requirements  additional  persons 
or  transactions  which  are  not  likely  to 
violate  the  antitrust  laws  and  (C)  to 
prescribe  such  other  rules  as  may  be 
necessary  and  appropriate  to  carr^■  out 
the  purposes  of  section  7A 

The  Commission,  with  the 
concurrence  of  the  Assistant  Attorney 
General,  promulgated  implementing 
rules  ("the  rules")  and  a  Notification 
and  Report  Form  and  issued  an 
accompanying  Statement  of  Basis  and 
Purpose,  all  of  which  were  published  in 
the  Federal  Register  of  July  31,  1978,  43 
FR  33450.  and  became  effective  on 
Septembers,  1978. 

The  rules  are  divided  into  three  parts, 
which  appear  at  16  CFR  Parts  801. 802, 
and  803.  Part  801  defines  a  number  of 
the  terms  used  in  the  Act  and  rules,  and 
explains  wh.ich  acquisitions  are  subject 
to  the  reporting  and  waiting  period 
requirements.  Part  802  contains  a 
number  of  exemptions  from  these 
requirements.  Part  803  explains  the 
procedures  for  complying  with  the  act. 
The  Notification  and  Report  Form, 
which  is  completed  by  persons  required 
to  file  notification,  is  an  appendix  to 
Part  803  of  the  rules. 

Changes  of  a  substantive  nature  have 
been  made  in  the  pre-merger  notification 
rules  or  Form  on  ten  occasions  since 
they  were  first  promulgated.  See.  44  FR 
60781  (November  21.  1979);  45  FR 
14205  (March  5.  1980):  46  FR  38710 
(July  29,  1981);  48  FR  34427  (July  29, 


1983):  50  FR  38742  (September  24. 
1985);  51  FR  10368  (March  26,  1986);  52 
FR  7066  (March  6,  1987)  (all  of  these 
changes  included  revisions  in  the 
Form):  52  FR  20058  (May  29.  1987);  54 
FR  21427  (May  18.  1989)  and  35  FR 
31371  (August  2.  1990). 

The  current  set  of  proposals  to  change 
the  Form  is  designed  to  improve  the 
program's  effectiveness  by  requiring  the 
submission  of  certain  additional 
information  that  will  be  very  useful  to 
the  agencies  in  the  performance  of  their 
initial  antitrust  reviews  of  proposed 
transactions.  The  proposals  also  include 
several  modifications  that  are  intended 
to  reduce  the  burden  of  completing  the 
HSR  Form  consistent  with  the  agencies' 
antitrust  enforcement  needs.  The 
Commission  invites  interested  persons 
to  submit  comments  on  the 
appropriateness  of  the  proposed 
changes  to  the  Form  and  its 
instructions. 

Proposed  Changes  in  the  Instructions 
and  Form 

a.  Transactions  Subject  to  thf 
Bankruptcy  Code 

Section  363(b)  of  the  Bankruptcy 
Code,  11  U.S.C.  363(b),  provides  for  a 
waiting  period  often  days  for 
transactions  in  which  a  trustee  in 
bankruptcy  files  notification  of  a 
proposed  acquisition  as  an  acquired 
person.  Since  11  U.S.C.  1107  provides 
that  a  debtor-in-possession  essentially 
has  the  same  powers  as  a  trustee  in 
bankruptcy,  a  debtor-in-possession  also 
may  file  notification  as  an  acquired 
person  and  thereby  invoke  the  ten-day 
waiting  period.  Due  to  the  very  limited 
time  provided  for  the  initial  review  of 
such  transactions,  it  is  important  that 
the  Commission  and  the  Department 
quickly  and  easily  identify  transactions 
to  which  the  Bankruptcy  Code 
provisions  apply.  For  this  reason,  the 
Commission  proposes  to  modify  the 
preamble  found  on  page  one  of  the  Form 
to  include  the  question: 

Is  this  filing  being  made  as  an 
acquired  person  by  a  trustee  in 
bankruptcy  or  a  debtor-in-possession 
subject  to  Section  363(b)  of  the 
Bankruptcy  Code,  11  U.S.C.  363(b)?  yes 
/ /  no  / / 

b.  Notification  for  an  Acquisition  That 
Has  Taken  Place 

Several  times  each  year,  persons  file 
premerger  notifications  for  acquisitions 
that  have  been  consummated  prior  to 
filing  notification  and  observing  the 
appropriate  waiting  period.  Usually, 
such  persons  call  the  Commission's 
Premerger  Notification  Office  ("PNO") 
promptly  after  discovering  the  violation. 


Many  of  these  violations  are  determined 
to  be  inadvertent,  the  result  of  simple 
negligence.  The  PNO  advises  persons 
who  have  consummated  an  acquisition 
in  violation  of  the  Act  to  file  a  corrective 
filing  as  soon  as  possible  and  to  submit 
a  detailed,  written  explanation  signed 
by  a  company  official  explaining  how 
the  violation  occurred  and  the  .steps  that 
will  be  taken  to  ensure  future 
compliance  with  the  filing 
requirements.  The  letter  of  explanation 
need  not  accompany  the  corrective 
filing.  The  submission  of  a  corrective, 
compliant  notification  will,  in  most 
insonces,  stop  the  accruing  of  civil 
penalties  after  the  wailing  period  has 
expired. 

The  PNO  has  established  procedures 
for  proce.ssing  corrective  filings  and 
conducting  an  informal  inquiry  to 
determine  whether  to  refer  the  violation 
to  the  appropriate  litigation  office  for 
investigation  and  a  possible  civil 
penalty  action.  The  PNO  procedures  are 
designed  to  monitor  persons  who  have 
violated  the  Act  to  identify  repeat 
offenders.  For  this  reason,  it  is 
important  that  filings  for  acquisitions 
that  have  already  been  consummated  be 
easily  identified  and  assigned  to  the 
persons  who  monitor  and  process  such 
violations.  Sometimes,  persons  who  file 
corrective  filings  do  not  identify  them  as 
pertaining  to  an  acquisition  that  has 
already  been  consummated. 
Consequently,  their  filings  are  not 
always  assigned  to  the  persons  who 
have  the  expertise  to  handle  these 
matters.  To  identify  corrective  filings 
easily  to  ensure  that  they  are  assigned 
to  the  appropriate  person  for  review,  the 
Commission  proposes  to  modify  the 
preamble  found  on  page  one  of  the  Form 
to  include  the  question: 

Is  this  filing  being  made  for  an 
acquisition  that  has  already  been 
consummated?  yes/ "/no/  / 
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r.  Transactions  Subject  to  Foreign 
Governmental  Regulation 

To  enforce  their  antitru.sl  statutes, 
many  foreign  governments  require,  or 
provide  for  voluntary  submission  of. 
premerger  notification  comparable  to 
that  required  by  the  Form.  Their 
thresholds  for  notification  overlap  to 
varying  degrees  with  those  of  section 
7A.  Accordingly,  parties  to  a  merger  or 
acquisition  may  file  notification  with, 
and  need  clearance  from,  more  than  one 
sovereign  authority.  The  potential  for 
multiple  notifications  has  grown 
because  of  the  increase  not  only  in 
merger  enforcement  organizations,  but 
also  in  the  number  of  tran.sactions 
involving  firms  based  in  different 
countries  and/or  which  do  business  in 
more  than  one  country. 


Bilateral  and  multilateral  efforts  have 
been  undertaken  to  foster 
communication  and  cooperation 
between  antitrust  authorities  in  order  to 
assist  them  in  determining  whether 
proposed  acquisitions  violate  their 
respective  antitrust  laws  and  avoid 
conflict  in  enforcement  of  those  laws. 
Bilateral  agreements  betweo^i  the  United 
States  and  Australia,  Canada,  the 
European  Commission  and  Germany 
provide  for,  inter  alia,  timely 
notification  of  investigations  which 
involve  important  interests  of  the 
signatories,  sharing  of  non-confidential 
information,  ajid,  where  possible, 
coordination  of  investigations.  A  1986 
Recommendation  of  the  Organization 
for  Economic  Cooperation  and 
Development  (OECD)  similarly  pro\  ides 
for  timely  notification  and  information 
sharing  among  the  OECD  members. 
Further  efforts  toward  cooperation  and 
even  convergence  of  premerger 
notification  requirements  have  been 
recommended  by  the  American  Bar 
A.ssociation  in  the  1991  Report  of  its 
special  Committee  on  International 
Antitrust. 

Cooperation  and  potential 
coordination  may  be  hindered  by  the 
inability  of  antitrust  authorities  to  learn 
as  early  as  possible  of  the  fact  of  the 
.submission  of  premerger  notification  to 
another  jurisdiction.  This  deficiency  is 
complicated  by  the  lack  of  uniformity 
among  the  nations'  premerger 
notification  provisions  as  to  the  liming 
of  the  submission  of  notification.  Asa 
result,  submission  of  notifications  lo 
different  jurisdictions  at  diflerent  limes 
often  occurs. 

To  provide  for  timely  alert  of  multiple 
notifications  of  a  particular  transaction 
in  order  to  foster  cooperation  between 
the  notified  jurisdictions  and  thereby 
assi.st  the  Commission  and  the 
Department  in  determining  whether 
such  iran.saction  would  violate  the 
antitrust  laws,  the  Commission  proposes 
lo  modify  the  preamble  found  on  page 
one  of  the  Form  to  require  a  listing  of 
the  name{s)  of  any  foreign  antilrust  or 
competition  authority  that  has  been  or 
will  be  notified  of  the  proposed 
acquisition.  The  proposed  language 
reads  as  follows: 

If.  to  the  knowledge  or  belief  of  the 
person  filing  notification,  a  foreign 
antitrust  or  competition  authority  has 
been  or  will  be  notified  of  the  proposed 
acquisition,  list  the  name  and  coiinlrv  or 
other  jurisdiction  of  each  such  authority 
and  the  date  notification  w.ns  made  or  is 
a?ili(  ipated  to  be  made: 


d.  Calculation  of  the  Percentage  of 
Assets  in  Item  3 


At  present,  the  instructions  to  item  3 
require  both  the  acquiring  and  3«:quired 
persons  to  state  the  percentage  of  assets, 
percentage  of  voting  securities  and  the 
aggregate  total  dollar  amount  of  assets 
and  voting  securities  that  will  be  held 
by  the  acquiring  person  as  a  result  of  the 
acquisition.  Determining  the  percentage 
of  assets  held  has  proven  to  be  difficult 
for  acquiring  persons  becau.se  they 
generally  are  not  aware  of  the  book 
value  of  the  assets  or  the  total  book 
value  of  the  acquired  persons  assets, 
which  is  the  information  needed  to 
make  the  required  calculation.  On  the 
other  hand,  acquired  persons  can 

readily  ascertain  the  percentage  of  ihur 
total  assets  being  acquired.  For  this 
reason,  the  Commission  proposes  lo 
amend  item  3(a)  to  require  only  the 
acquired  person  to  determine  the 
percentage  of  assets  of  the  acquired 
person  that  will  be  held  as  a  result  of 
the  acquisition. 

Some  filing  persons  have  express^d 
uncertainty  regarding  the  information 
that  item  3(b)  requires.  Item  3(b)  seeks 
to  obtain  information  regarding  the 
percentage  of  voting  securities  ol  the 
issuer  or  issuers  whose  voting  sei  urilies 
will  be  held  as  a  result  of  the 
acquisition.  Thus,  if  voting  securities  of 
more  than  one  issuer  will  be  held  as  a 
result  of  the  acquisition,  percentages 
should  be  provided  for  each  issuer.  The 
Commission  proposes  to  add  clarifying 
language  to  the  instructions  in  iterri  3ib)    * 

Accordingly,  the  Commission 
proposes  to  modify  the  instructions  to 
item  3  lo  read  as  follows: 

Assets  and  voting  securities  held  6<-  a 
result  of  the  acquisition  (item  3(r.)  lo  U' 
completed  by  the  acquired  person  or.ly:  . 
items  3(b)  and  3(c)  to  be  completed  hy 
both  the  acquiring  and  acquired 
persons).  State: 

Item  3(a)— the  percentage  ofasveis  cl 
Ihe  acquired  person  (see  §801.1 2!dJ'/: 

Item  3(b)— the  perr.entage(«-;  of  vrti.oji " 
securities  of  each  issuer  (see 
«?  801.12(a)): 

Item  3(c)— Ihe  aggregate  lo:^!  dollar 
amount  of  assets  and  voting  sec  ur.-tif-s  r  | 
the  acquired  pe.'-son  lo  be  held  by  eri  h 
acquiring  person  as  a  result  of  the 
acquisition  (.see  <?«; 801.13  and  hi.l.;A', 

e.  Elimination  of  Document 
Identification  in  Item  4(ol 

M  present.  Ihe  instructions  to  iteii 
4(a)  of  the  Form  permit  filing  persin"-  :i. 
merely  identify  documentMiled  wtxh 
Ihe  Securities  and  Exchange 
Commission  (SEC)  in  lieu  of  l.^e.r  .-ri  !,..,i 
submission  as  atlachmenls  to  the  Forn» 
when  copiesof  the  documents  .-rt-  t.ia 
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"readily  available, 
persons  rarely  use  this 
generally  submit  the  requi 
documents  with  their  Forris 
persons  failed  to  submit 
documents,  it  would  hi 
of  the  Commission  and  the 
to  complete  their  antitrust 
within  the  limited  time  pei 
provided  by  the  act. 

Accordingly,  the  Com 
proposes  to  delete  the  follc|w 
instruction  presently  inclu 
last  sentence  in  item  4(a): 

Alternatively,  if  the  perso 
notification  does  not  have 
responsive  documents  reac^i 
identification  of  such 
citation  to  date  and  place 
constitute  compliance 

/  Submission  of  4(c) 

Prf  pared  by  or  for  Partners 

Item  4(c)  of  the  Form  req 
reporting  persons  to  submi 
surveys,  analyses  and  re 
prepared  by  or  for  any  o 
(or  individuals  exercising  s 
functions  in  the  case  of  an 
unincorporated  entity)  for 
of  evaluating  or  analyzing 
acquisition  with  respect  to 
shares,  competition,  com 
markets,  potential  for  sales 
product  or  geographic  marl^et 
expansion.  Item  4(c)  also 
officers  or  directors  of  any 
included  within  the  reporti 
Sep  43  FR  33450.  33525  (Ju 

Item  4(c)  documents  oftei  i 
valuable  insights  into  possi 
and  geographic  markets  as 
competitive  purposesand 
competitive  consequences 
proposed  transaction.  As 
documents  are  often  essential 
Commission  and  Departmeit 
in  making  preliminary  dete|m 
of  product  and  geographic 
their  initial  evaluations  of  t 
competitive  effects  of  a  pro 
acquisition.  In  addition 
documents  also  have  been 
the  agencies  in  preparing 
additional  information  and 
documentary  material. 

At  present,  the  instructio 
4  (((require  the  submission 
documents  "which  were  pn  t 
for  any  officer(s)  or  directorfs 
case  of  unincorporated  enti 
individuals  exercising  sim 
*   •   *.'■  Item  4(c)  applies  to 
included  within  the  reporti 
and.  thus,  to  partnershif>s. 
has  been  argued  that  partnehh 
not  have  item  4(c)  documents 
they  contain  no  individual* 
functions  similar  to  officers 
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(partnership  interests  generally  "do  not 
entitle  the  owner  of  that  interest  to  vote 
for  a  corporate  "director"  or  "an 
individual  exercising  similar 
functions").  See  16  CFR  801.1(b), 
example  2.  and  52  FR  20058.  20062 
(May  29. 1987).  The  Commission 
believes  that  documents  prepared  by  or 
for  partners  of  a  partnership  and 
persons  responsible  for  managing  the 
affairs  of  a  partnership  are  likely  to 
contain  the  same  types  of  market 
information  found  in  documents 
prepared  "by  or  for  officers  or  directors  ' 
of  a  corporation.  For  this  reason,  the 
Commission  proposes  to  amend  item 
4(c)  to  require  the  submission  of 
documents  prepared  by  or  for  partners 
of  a  partnership.  However,  the 
Commission  is  concerned  about  the 
burden  that  such  a  requirement  may 
impose  on  limited  partners  in  a  limited 
partnership.  There  are  often  numerous 
limited  partners  in  a  limited 
partnership,  and  it  is  the  Commission's 
understanding  that  limited  partners  are 
principally  passive  investors  because, 
generally,  they  must  refrain  from 
participation  in  the  conduct  of  the 
partnership  in  order  to  limit  their 
liability.  Uniform  Limited  Partnership 
Act  (U.L.A.).  section  1.  Indeed,  the 
Commission  has  observed  that  often  the 
limited  partners  are  pension  funds, 
insurance  companies  and  similar  types 
of  investors. 

In  contrast,  general  partners  in  a 
limited  partnership  and  partners  in  a 
general  partnership  are  normally  the 
decisionmakers  who  participate  in  the 
day-to-day  management  of  a 
partnership.  Uniform  Limited 
Partnership  Act  (U.L.A.).  section  6. 
Consequently,  they  are  likely  to  create, 
or  have  created  for  them,  documents 
that  meet  tne  criteria  of  item  4(c).  On 
the  other  hand,  limited  partners  in  a 
limited  partnership  are  likely  to  have  in 
their  possession  primarily  item  4(c) 
documents  which  are  also  within  the 
control  of  the  general  partners.  The 
Commission  believes  that  any  benefit 
that  may  be  derived  from  requiring  a 
search  for  and  submission  of  item  4(c) 
documents  by  limited  partners  is 
outweighed  by  the  additional  burden 
that  such  a  requirement  would  impose. 

Accordingly,  the  Commission 
profwses  to  amend  item  4(c)  to  require 
the  submission  of  documents  prepared 
by  or  for  general  partners  of  a  limited 
partnership  and  partners  of  a  general 
partnership.  These  changes  are 
contained  in  the  proposed  item  4(c) 
language  that  follows  section  g. 


g.  Submission  of  Documents  Fehting  to 
Businesses  or  Products  of  Parties  to  the 
Transaction 

The  Commi.ssion  and  the  Department 
have  received  certain  types  of 
documents  in  response  to  requests  for 
additional  information  that  the 
Commission  believes  would  be  very 
useful  to  the  agencies  in  conducting 
their  initial  assessment  of  the  possible 
competitive  effects  of  a  proposed 
transaction.  These  documents  describe 
or  analyze  the  businesses  of.  the 
products  manufactured  by  or  the 
services  provided  by  the  parties  to  the 
transaction  or  relate  to  the  possible 
integration  of  operations. 

In  this  regard,  the  Commission's 
experience  with  filings  has 
demonstrated  that  it  is  sometimes 
difficult  to  identify  the  specific  products 
produced  by  the  filing  persons  using  the 
information  presently  required  by  the 
Form.  The  SIC  codes  do  not  always 
provide  the  specificity  needed  to 
determine  the  products  or  sen,ices  of 
the  filing  persons.  As  a  result,  the 
agency  cleared  to  review  the  transaction 
may  spend  much  of  the  waiting  period 
trying  to  determine  if  the  filing  f>ersons 
manufacture  products  that  actually 
compete.  The  agency  is  then  left  with 
less  time  to  reach  conclusions  about 
other  antitrust  issues,  such  as  entr>-.  that 
are  necessary  to  determine  whether  the 
acquisition  raises  serious  antitrust 
concerns.  Documents  that  discuss  or 
analyze  the  businesses,  products  or 
services  of  the  parties  to  the  transaction, 
if  submitted  when  the  filings  are  made, 
may.  in  some  cases,  obviate  the  need  for 
the  issuance  of  a  request  for  additional 
information  and  documentary  materials. 
Such  request  would  otherwise  be 
needed  to  resolve  the  competitive  issues 
that  the  agency  lacked  the  time  to 
resolve  during  the  initial  waiting  period. 

To  provide  the  agencies  with 
additional  documentary'  material  to 
analyze  the  competitive  effects  of  a 
proposed  acquisition,  to  assist  the 
agencies  in  resolving  all  competitive 
issues  during  the  initial  waiting  period 
and,  in  some  cases,  to  eliminate  the 
need  to  issue  a  request  for  additional 
information  and  documentary  materials, 
the  Commission  proposes  to  modify 
item  4(c)  to  require  the  submission  of 
documents  that  discuss,  describe  or 
analyze  (1)  the  businesses  of,  the 
products  manufactured  or  the  services 
provided  by  the  acquiring  person  and 
the  business  enterprise  being  acquired 
(as  represented  by  the  assets  or  issuer 
whose  voting  securities  are  being 
acquired)  or  (2)  the  possible  integration 
of  the  operations  of  the  acquiring  person 
and  the  business  enterprise  being 
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flcquinjd.  Documents  covered  by  the 
change  are  limited  to  documents  that 
nre  considered  to  be  within  the 
traditional  critoria  of  item  4(c)  noted 
iibove  nnd  are  prepared  by  or  for  any 
officers  or  directors  (or,  in  the  case  of 
unincorporated  entities,  individuals 
exorcising  similar  fimctions  org»!neral 
partners  of  a  limited  partnership  nnd 
partners  of  a  general  partnership)  for  the 
purpose  of  discussing,  evaluating  or 
;inalvzing  the  proposed  acquisition. 

Although  the  amendment  expands  liui 
I  afngories  of  documents  that  filing 
persons  are  required  to  submit,  the 
Conmiission  believes  that  the 
documents  may  help  to  clarify 
iiifonnation  that  the  parties  report  in 
item  7(a)  concerning  the  SIC  product 
code  ovKrInps.  For  transactions  that 
pose  no  anfitnist  conctims,  these 
docum(!n»s  are  likely  to  enhance  ttie 
ahiliiy  of  the  agencies  to  expedite  then 
review  and  grant  early  termination  of 
the  waiting  period  when  requested. 

Accordingly,  the  Commission 
("roposes  to  amend  'am\  4(c)  of  the  Form 
tt)  read  as  ffillovvs: 

Item  4(c)— All  studies,  survevs, 
analyses,  or  reports  or  do<;umenfs  vvhii;h 
were  prepared  by  or  for  any  offi<;or(s)  or 
dire<  tor(s)  including  officers  ordinKJors 
of  any  entity  within  the  filing  person 
lor,  in  Ihft  case  of  unincor|)omted 
entities,  individuals  exercising  siinilai 
functions  or,  in  the  case  of  a  limited 
partnership,  any  general  partner(s)  of 
such  partnership  and,  in  the  case  of  a 
genemi  partnership,  the  partners  of  sue  h 
partnership)  for  the  purpose  of 
discussiF)o,  evalu.-ifing  or  analyzing  tht 
acquisition  with  respect  to  (i)  market 
shares,  competition,  corupetilors, 
maike.ts.  potential  for  sales  growth  or 
expansion  into  product  or  geogrjiphic 
markets.  0')  the  businesses  ot.  proiiucl.s 
maniif;.'!  i.ired  by  or  services  provided 
by  the  a<  c|i:iring  person  ard  the 
bi.'siness  enterprise  being  acquinul  (.is 
n'pre'.entod  by  the  assets  or  issuer 
v\  hose  voting  se<:urif i(«s  are  Innng 
acquired),  or  (iii)  the  integration  oJ  ff;c 
oi)e;a!i;)i!S  of  the  acquiring  {M>rsun  and 
Ihe  busine.ss  imferpri.se  to  he  .?'.qe:red 

/;.  .S«Wvj)/.s.s.V>/}  of  Sol ic Hutu .1} 
iMx  intii'tith 


Pursuant  U,  the  requirements  dl  it>;i) 
4(i.),  filing  persons  often  si-hmif  .i 
variety  of  documents,  including  offerii;-.; 
memur.'inda,  jui.ilyses  by  inveslfuenl 
b.'irikers  ;mi]  si-niiar  do«;un)enis 
prepared  by  f;onr.ullants  and  inve)<-{!j„.... 
linns  for  the  purpose  of  soliciting 
expressions  of  interest  from  prosp?^  five 
pun.har^Ms.  Thiw*,-  do«;unients  often 
provide  defailwl  infonnation  on  the 
ofierations  and  the  market  posilifiu  dt 
the;)«:(HjirHd  person. 


On  occasion,  counsel  for  a  fding 
person  has  contended  that  investment 
bankers'  books  or  other  types  of  offering 
dotoiments  prepared  by  third  parties  as 
general  selling  documents  are  not 
covered  by  item  4{c)  because  they  were 
not  prepared  for  the  specific  acquisition 
for  which  a  filing  is  being  made.  This 
position  appears  to  be  b.3sed.  In  part,  on 
the  statement  in  the  Statement  of  Basis 
and  Purpose  ("SBP")  that  the  "reporting 
person  must  submit  only  (hose 
documents  prepared  in  connection  with 
the  reported  acquisition."  43  PR  3.1450 
33.52.5  (July  ?.1, 1978).  The  Commission 
did  not  intend,  nor  does  it  interpret,  this 
language  to  mean  that  only  ilocuments 
prepared  after  the  acquiror  has  been 
identified  qualify  as  item  4(c) 
documents.  RaUier.  it  is  the 
Cotnmission's  view  that  su<;h 
documents  were  "prepared  in 
coimecticn  with  the  reported 
acquisition"  even  though  at  the  time  of 
preparation  the  specific  ai;quircr  had 
not  been  identified.  Similarly,  if  an 
ac»iuiror  is  considering  a  number  of 
acquisition  candidates  and  prepares 
documents  which  analyze  various 
aspiHjIs  of  competition  prior  to  making 
its  decision  regarding  which 
candidate(s)  to  pursue,  those  dot^umunfs 
pertaining  to  the  cjjndidate(.s)  sele«;»ed 
are  item  4(c)  documents. 

Counsel  for  filing  persons  also  have 
1  (intended  that  investment  bankers' 
hooks  are  not  item  4(c)  documents 
bei-nu?;e  it  is  not  clear  that  su<ij 
do<;uineuts  are  prepared  "by  or  for  .my 
officer(s)  or  director(s)."  The 
C^onimission  believes  that  .sui;h 
doi  uments  meet  this  requirement 
b»^i:;juse  they  are  usually  prep.nnd  at  the 
direction  of  an  officer  or  direi  for  of  the 
iic-qnired  person.  Moreover,  in  the 
Co'iiini.ssion's  view  su(  h  d-t,  uments  oi 
the  acquiring  person  qiiiiljty  ,,.s  4(f.) 
documents  because  they  .-.re  pn^pan-d 
iur  the  officers  ordiiectors— the 
dixrision-makers  who  vviP  diU'ruiine 
wh(  d:erto  pursue  un  ;)(iji;;siti.,!j.  Th«> 
fa<  t  Di.ji  i!)ves!meci  bankers'  l«>«.ks 
u.<:n.illy  are  prepared  by  onfsitJ.- 
con.sulfant.s  also  has  no  b»v;ring  nrj 
whether  such  dmuments  .^re  r  ovi.-reW  by 
I'cm  4(1).  As  the  Commission  vimU? 
«:h  .if  in  the  .SHP  when  \h>)  prim-'.-rger 
n:ilifi(  ,it)Mn  rules  ivt>n,-  p.'omi.''".it<;tI, 
i!(  tn  4f'  )  documents  int:!!ule 
'  uc{.(;nienls  preprint  by  .iny  p.'.rson. 
nicluding  consult.mis,  foroffieers  and 
din^t'ors."  See  4.t  PR  .334.50  ,13.52ri  fju!\ 
31,  l'>78).  The  Commission  proposes  ti 
.unend  item  4(f.)  by  adding  new  i«em 
4(c)(>i)  which  will  make  clear  that  the 
submission  of  investment  bankers* 
books  and  similar  documents  prepare«l 
in  t.oune4:tion  with  the  sale  of  the 


acquired  person  or  any  portion  of  the 
acquired  person  is  required.  However, 
this  new  section  is  not  limited  to 
documents  "prepared  by  or  for  any 
officers)  or  director(s)"  of  the  acquiring 
or  the  acquired  person.  Documents  of 
this  type  hove  provided  valuable 
information  to  the  agencies  in 
connection  with  their  antitrust  reviews 
and  the  agen«:ies  should  not  be 
precluded  from  receiving  these 
documents  simply  becau.se  they  wen» 
m)t  prepar»Kl  exj)ressly  for  officers  or 
directors. 

Accordingly,  die  Cunnnission 
proposes  to  add  a  new  subsection  to 
item  4  to  be  identified  as  item  4(c)(ii) 
and  lo  renumber  item  4(c)  to  item 
4(c)(i).  Proposed  item  4(c)(i!)  will  rcMd 
as  follows: 

Hem  4(c  )(ii>— All  investment  bankers 
books,  offering  memoranda,  and  simil;.i 
ilocuments  which  have  been  prepan;d 
by  any  person  for  the  purpose  of 
soliciting  expnissions  of  interest  Injm 
prospective  pun:hasers  of  the  assets  01 
entity  to  h<' acquired. 

t.  Suhmihsion  of  on  Index  for  hem  ■>/•;> 

DoCUIVIHllf, 


At  present.  pM,-!>ons  filing  documents 
required  by  item  4  of  the  Form  may 
provide  an  optional  index  for  the 
doiniments  submitted.  An  index  to  item 
4  doninxmts  has  proven  to  be  valu.ibl.. 
to  both  the  Prei:ierger  Notification 
Office  staff  as  well  .is  to  litigation  staff 
in  exfxiditing  their  reviews  of  proposed 
ai:qiiisitiai-.s.  (^spet.iijjly  when  numeroi.^ 
documents  are  submitted. 

In  onler  lo  farihtate  the  review 
prricess.  th(;  Commission  propo.ses  to 
require  the  stibmission  of  an  index  ot 
documents  sidimittetl  in  response  to 
ilems  4(c)(i)  and  4(c){ii).  Such  indi.  es 
will  beitvr  enijbh'  the  Commission  and 
the  Uepartnient  to  kwp  track  of  i'em 
4(cl  dot:uments  T.hey  also  will  cn.ihle 
the  agfcci'js  to  fletemiiue  whether  lilini; 
parties  hav(>  inadvcrlen'.ly  omideti  ;:ny 
do«  uments  idi-.ifified  as  item  4(c) 
docurnenis. 

At:cording!y,  the  Commission 
proposes  to  ad<i  the  ioMowing  lai:i;u.>g( 
In  ihegei,,.f.i!  instructions  to  ite::i  4. 
anr.vided  tc  p-tpiir-.:  itie  .submission  ol 
.in  index  idcMi  tying  all  item  4(c)(i)  and 
4(c){ii)  documents: 

Persons  filing  nottfication  must 
providr:  .nn  \ni\v\  of  documents  b«>ijtj' 
submitted  |.ursci.i..t  lo  Ilems  4(f.)(i)  ami 
4(c)(ii).  With  n'spei.t  loeach  docun'ci.t 
provide  the  naim;  of  the  do«:umenf ,  the 
date  of  preparation,  and  the  name  .nid 
title  of  the  docimtent's  authors  and 
recipients. 
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;.  Acquisition  of  the  /4sspfs 
Insurance  Carrier 

Item  5  of  the  Form  requi 
carriers,  i.e..  persons  df  rivi 
in  2-digit  SIC  major  group 
revenue  information  only  fc 
not  within  SIC  major  grou 
instniits  such  persons  to 
Insurance  Appendix  to  the 
voting  securities  of  an  insu 
are  to  be  acquired.  If  the  pre 
acquisition  is  not  of  voting 
but  of  assets  that  generate  i 
revenues  within  2-digit  SIC 
6;i.  the  current  instructions 
require  the  filing  person  to 
either  item  5  or  the  Insurance 
Appendi.x.  To  correct  this 
Commission  proposes  to  mc 
and  the  Insurance  Appendi 
insurance  carriers  to  compi 
Insurance  Appendix  if  the 
of  assets  that  generate  insu 
revenues. 

Accordingly,  the  Com 
proposes  to  revise  item  5 
Insurance  Appendix  instruc  t 
Form  to  read  as  follows 

Item  5 — Insurance  Carneit 
SIC  major  group  63)  should 
information  requested  only 
to  industries  not  within  SIC 
63.  If  voting  securities  of  an 
carrier  or  assets  that  general  a 
revenues  in  2-digit  SIC  maj(  r 
are  being  acquired,  the  filin 
should  complete  the  Insura 
Appendix  to  this  Form. 

Appendix  To  Notification 
Form:  Insurance 
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Insurance  carriers  (2-digit  Sl( 
6:i)  arc  required  to  complete  th 
if  voting  securities  of  an  insura|ice 
assets  that  generate  insurance 
digit  SIC  major  group  63  are  be 
directly  or  indirectly 

k.  Products  Added 

Item  5(b)(ii)  of  the  Form 
filing  person  to  identify  (by 
code  or  in  the  manner  ordi 
by  such  person)  each  prod 
digit  SIC  major  groups  20- 
(manufactured  products)  w 
added  or  deleted  subsequen 
(the  current  base  year),  ind 
year  of  addition  of  deletion 
the  total  dollar  revenues  it 
the  most  recent  year  for  eac 
added.  Products  added  by 
mergers  or  acquisitions  of 
not  included  and  are  repo 
5(a)  and  5(b)(i). 

Some  filing  persons  have 
item  5(b)(ii)  does  not  requir  i 
inclusion  of  products  addeC 
through  new  product  innov 
through  the  purchase  of 
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production  facilities,  after  the  most 
recent  year  for  which  the  filing  person 
reports  r»>-venues  m  item  5'b)(iii).  For 
e.xample,  such  persons  assert  that  if  the 
revenue's  reported  in  item  5(b)(iii)  are 
for  calendar  year  1992.  then  they  need 
not  report  in  item  5(b)(ii)  any  ntsw 
product  developed  in  1993  which 
generated  revenues  under  an  SIC  code 
not  previously  used  by  the  filing  person. 
This  interpretation  of  the  current 
language  of  item  5(b)(ii)  would  permit 
filing  persons  to  emit  potentially 
important  information  that  is  not  called 
for  elsewhere  on  the  Form.  It  might 
allow  an  SIC  code  overlap  to  go 
unreported,  as  well  as  information  about 
the  filing  person's  ability  to 
manufacture  the  new  product. 

The  Commission  believes  that  the 
language  of  item  5(b)(ii)  does  not  permit 
this  limited  reading.  However,  the 
Commission  proposes  to  amend  item 
5[b)(ii)  to  make  explicit  that  all 
manufactured  products  added  or 
deleted  after  the  base  year  must  be 
reported.  The  amendment  will  alert 
filing  persons  that  they  must  provide 
the  "most  current  information 
available"  about  their  production 
activities  to  enable  the  agencies  to  better 
assess  the  competitive  effects  of  a 
proposed  transaction.  See  43  FR  33450, 
33529  (July  31.  1978). 

The  Commission  also  proposes  to 
modify  item  5(b)(ii)  to  clarify  the 
procedure  for  reporting  revenues 
derived  during  the  base  year  by  entities 
acquired  by  filing  persons  after  the  base 
year  The  current  instructions  to  item  5 
require  that  a  filing  person  report  in 
response  to  items  5(a)-(c)  any  revenues 
derived  during  the  base  year  by  an 
entity  that  the  filing  person  later 
acquires  by  merger  or  acquisition. 
However,  the  instructions  to  item 
5(b)(ii)  reqrire  only  the  reporting  of 
products  adiied  by  merger  or  acquisition 
in  item  5(b)(i).  which  calls  for  revenues 
by  7-digit  SIC  manufacturing  product 
codes,  and  not  item  5(a),  which  asks  for 
base  year  revenues  by  4-digit  SIC 
manufacturing  and  non-manufacturing 
industry  codes.  The  amendment  adds 
language  to  item  5(b)(ii)  to  indicate  that 
base  year  revenues  for  these  added 
products  should  be  included  in 
response  to  both  items  5(a)  and  5(b)(i). 

Since  the  present  language  in  item  5 
applies  only  to  the  acquisition  of  an 
"entity",  it  does  not  cover  asset 
acquisitions.  However,  the 
Commission's  staff  has  adopted  the 
position  that  if  an  asset  is  acquired  after 
the  base  year  and  is  accompanied  by 
books  and  records  sufficient  to  provide 
responses  to  items  5  (a)  through  (c).  then 
such  responses  must  be  provided.  If 
such  books  and  records  do  not 


accompany  the  purchased  as.set,  then,  if 
the  as.s«t  engages  in  manufacturing,  it 
must  be  included  in  the  respon.se  to 
item  5(b)(ii)  as  a  product  added  by  the 
reporting  person.  The  Commission  is  ir 
agreement  with  the  r.taffs  treatment  of 
asset  acquisitions  and  has  modified  item 
5  to  reflect  this  position. 

Accordingly,  the  Commission 
proposes  to  modify  the  general 
instructions  to  item  5  and  item  5(b)(ii) 
to  read  as  follows: 

Persons  filing  notification  should 
include  the  total  dollar  revenues  for 
1987  derived  by  all  entities,  or 
generated  by  assets  (for  which  books 
and  records  necessary  to  supply  such 
revenues  are  available)  even  if  such 
entitles  or  a.ssets  have  become  included 
within  the  person  since  1987.  For 
example,  if  the  person  filing  notification 
acquired  assets  in  1989.  along  with  the 
books  and  records  necessary  to  supply 
1987  revenues  generated  by  the  assets, 
it  must  include  those  revenues  in  Item 
5(a)  and.  if  a  manufactured  product,  in 
item  5{b)(i). 

Item  5(b)(ii) — Products  added  or 
deleted.  Within  2-digit  SIC  major  groups 
20-39  (manufacturing  industries), 
identify  each  product  of  the  person 
filing  notification  added  or  deleted 
.subsequent  to  1987,  including  products 
added  after  the  most  recent  year  for 
which  period  revenues  are  reported  in 
the  response  to  item  5(b)(iii).  Indicate 
the  year  of  addition  or  deletion  and,  for 
products  added,  state  the  total  dollar 
revenues  derived  in  the  most  recent 
year.  and.  for  products  added  after  the 
most  recent  year,  for  the  time  period,  if 
any,  the  product  has  derived  revenues, 
Also  include  products  added  by  the 
acquisition  of  assets  engaged  in 
manufacturing  (2-digit  SIC  major  groups 
20-39)  for  which  books  and  records 
sufficient  to  provide  revenues  for  the 
base  year  were  not  also  acquired. 
Products  added  should  be  identified  by 
the  appropriate  7-digit  SIC  product  code 
unless  the  person  is  unsure  of  the 
proper  code,  in  which  case  the  person 
can  identify  the  product  in  the  manner 
it  ordinarily  uses. 

Do  not  include  products  added  since 
1987  by  reason  of  the  acquisition  of  an 
entity  in  operation  in  1987  or  of  assets 
accompanied  by  the  books  and  records 
sufficient  to  provide  1987  revenues  for 
such  assets.  Dollar  revenues  derived 
from  such  products  should  be  included 
in  response  to  Items  5(a)  and,  if  a 
manufactured  product,  5(b)(i).  However, 
if  an  entity  acquired  after  1987  by  the 
person  filing  notification  (and  now 
included  within  the  person)  itself  has 
added  or  deleted  any  manufactured 
products  since  1987.  these  products 
should  be  listed  in  Item  5(b)(ii), 
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Products  deleted  by  reason  of 
tlispositions  of  as.st;ts  or  voting 
st;(:uriti«js  sin«a»  1987  should  also  h. 
listod  in  Item  5(b)(ii). 

/.  Foreign  Moni/fucturtd  Pvodm  (s 

Section  803.2(c)(1)  of  the  riilt?s,  lb 
(PR  803.2((  )(1),  inslruds  filing  pt-rsons 
to  provide  infonnation  in  rHspons»>  to 
ilL'ins  .=>,  7,  8  snd  9  and  the  Insiiramre 
Appinidix  ■with  resp««  t  to  operaiinn.s 
< Mndiu.tod  within  the  United  Si.iles.' 
Areas  iitchidwl  in  the  United  St.ilesnn- 
defined  in  *)8m  1(k),  16  CFR  801  l(k) 
Filing  persons  are  not  reqninsd  lo 
submit  SIC  lode  informal  ion  on  :• 
dci.iiled  ni.iniif.iituring  basis  lor 
prodiiils  they  nianufai  ture  oulsid.-  ihi- 
United  .Stales  even  if  ihey  sell  the 
produtls  in  rh(«  United  Stales.  For 
exauiple,  if  a  filing  person  ni.iniifiictur'ii 
;»  piddiKf  ill  1QH7  in  Car.;id.i.  imnorled 
il  info  the  United  Slates  and  sold  fh.it 
proehw  f  at  the  who!es;i!«'  or  ret.iii  level. 
Ihe  filing  person  would  report  revelH)H^ 
<lerive"(i  trom  those  sales  in  item  ."ifa) 
nsinj^  a  '-vhuii^hale  or  ret.iii  4-digit  SK 
riidc.  The  lilint;  person  would  not  ih^ 
n'tjui.i'd  to  identity  io  eilhcr  item  .S(ii) 
or  lUin  .'i(b)(i)  the  pro<hn;t  ii 
niJiiitilai  fiinni  in  (^inada  using  the 
de.s(  riplive  4-digit  .SIC.  ode  or  the  7- 
«iif:il  SK;  pro«hirt  code  for  nianidai  fared 
prodtii  fs  that  would  have  b-en  reiiuin-d 
it  the  prodiiif  l)ad  bi?en  manufactim'd  in 
th«'  I  United  .Stales.  Similarly,  il  the  filing 
IMjrNon  diTived  revenues  in  the  n)f)sf 
recent  year  iroiii  .sales  of  the  prodiit  t  in 
lite  I  'iiit«Hl  Slate.s.  ihe  pi;rson  would 
report  those  revenues  in  item  ."jli)  using 
tile  appropriate  4-digit  wholesale  or 
n!tail  code.  The  filing  person  vvot.-ld  ntii 
report  those  revenues  in  ifvra  .'")[h)(iii) 
using  Ihe  appnipriate  5-iligil  SIC 
prodiK.I  I  l.i.ss  code  for  tnjiKifni  turei) 
piodn(  t.s  as  if  would  havt;  il  the  proilm  t 
had  I),  I  .,  inan(iiai.tun?d  in  the  Umied 
Slates. 

The  -;-(ii;.;il  SiU  wholesjile  .nid  rel.ui 
codes  iij)i)rte<}  in  items  5{aj  and  .")|i.)  t'u 
uol  identify  Ihe  SIC  mr:nafat  tiiring 
•.(wft'N  :  ■ipl.w  ,.|.ie  III  Ihe  p.'-odia  Is 
manut.M  lued  aiitoad  thai  are  sold  In 
Ihe  ni;!.iiila(  lurer  in  the  U:iited  .States 
Consetjuendy,  the  agencies  have  Umvii 
il  V(!r\  (iillicull,  using  llie  inforni.ifion 
presciilly  required  by  the  Form.  Id 
deti-ruiiiie  whether  a  filing  per.soi.  Ifi.M 
mant.'f.ii  fi.iTs  products  outside  ihe 
I  hiitt'd  .Sl.iles  hut  sells  them  in  th.- 
United  St.tfes  may  be  involved  in 
n,.<i»ulai.ttiring  .ictivitios  similar  lo  iIkis. 
of  another  party  lo  the  trans-iction 

The  Comini.ssion  helievi'.s  thai  7  iliusi 
Sir:  |)rodnct  •;ode  information 
loncerning  products  iiianufa*  i.mnl 
outside  the  United  States  that  an?  sold 
in  or  info  tl>e  United  Slate.s  at  the 
whcdewik'  or  retail  level  would  h.»  verv 


helpful  to  Ihe  a^ncies  in  perfonning 
their  initial  antitrust  review.  Tliis 
information  has  be«?onie  more  important 
over  the  last  decade  as  fon'ign  imports 
and  their  effect  on  the  nation's  economy 
have  increased.  For  this  n>a.son.  the 
Commission  proposes  to  modify  the 
Form  to  require  filing  pt?rsons  lo 
identify  the  7-digit  SIC  pmdiiei  « «Mle 
Imnnufacturing  industries)  for  each 
produc  t  they  manufairttjre  outside  the 
United  States  and  sell  in  the  Ignited 
.States  at  wholesale  or  rvt.-il.  Sim*  this 
provision  nxjnires  persons  lo  identity 
ctjdes  and  not  report  revenues,  it  shixdd 
only  impose  a  minimal  additional 
burden  on  filing  persons.  Ihe  proposed 
n-vision  would  require  filing  p<;rsonsto 
iilentify  the  7-digit  SIC  procJocrt  codes 
for  such  foreign  manufaitnn-d  nroduds 
i<nly  lor  Ihe  most  rec-ent  year. 

Acc:ordingly,  the  Commissiuii 
proposes  to  add  a  new  ilem  .""id:)!!;)  In 
Hie  Form  and  lo  c  hange  th.-  designation 
i»f  present  item  5((.)  to  .'"i(f:)|i).  Kew 
proposed  item  5(.:)(ii)  reads  ;,s  h.Ihnvs: 
Item  .S(c)(ii)— ldentific;;tt!nn  o«  7-digit 
•SIC  product  ciKles  for  i  erl.Titi  fomi^n 
n-.annfac.tured  products.  Provide  the  7- 
digif  SIC  produi  t  code  for  ea»h  produc  I 
inanidac;tun,-d  outside  Ihe  I  l:ii-ed  .Stales 
hv  the  person  filing  ncjtifii  afior.  for 
utiii  h  Ihe  person  n;purlt:d  revenue's  in 
Ifeni  .'■i(i.)(i).  The  7-digif  SIC  product 
I  odes  to  be  provided  are  those  Ih.-.t  the 
person  would  use  to  identify  ihe 
prodiK  Is  if  the  person  had 
mnnnfac:tured  the  prr>.h(i.l(s)  in  ll.n 
I  iniled  States.  Revenues  forsut  J.  7-dig»i 
t  odes  need  not  be  provided 

lit.  Ini  itHistih  in  Ht{mriiv}i  Tluf-imitis  nt 
Items  hlli}  and  Silt) 

At  fnisent.  item  hjli)  of  f|>,-  Form 
ucpiires  Ihe  reporting  person  tn  idenlifv 
shin-holders  holding  five  perrj  i>|  «jr 
n.ure  of  the  voting  slock  of  arj  entity 
incti/ded  within  the  report :ng|>('rsnu 
(niihiding  the  ultimafe  parent  et)fit\ ) 
having  lolal  assets  of  .?H)  n;i!i;.i*i  m 
monv  For  each  shareholder,  fhe 
r«-poriing  person  nticst  list  11  »  issuer.  th»- 
•  :l;;ss.  the  nnrither  and  the  ;.c.  i  tji.ige  of 
each  class  of  voting  swiiriiies  held."jteni 
'•l«)  nfpiires  the  reporting  jv-rson  io  list 
its  niinorify  voting  .sloi  k  hoIdiiii;s  .-jf  ijve 
|>er«  »?nt  or  mon'  in  any  issnei  h.ivi'ig 
lol.d  .issels  of  SlO  njillion  or  mor»- 

iJcin  H  is  designed  to  olilain 
inlonnation  lo  "alert  fheenfon.i-n.Mui 
aj^t^nc  i«»s  to  situations  in  whii  h  thi> 
potential  antitrust  inipai.l  ol  the 
reported  t,~.insaction  (finis  not  reM.ll 
soli'iy  or  dirw.lly  from  the  ai  quisifion. 
but  may  arise  iVom  din'cJ  or  indireil 
shareholder  ndationships  bc^fwft'n  iKe 
parties  to  the  transaction."  .See  43  |R 
334.W.  33531  (July  31,  1?»7«)  Por 
example,  items  6(b)  and  fife.)  may  nneal 


situations  in  which  "a  pcjrson  known  lo 
be  a  competitor  or  customer  or  supplier 
of  one  of  the  parties  is  also  a  signific^inl 
shareholder  of  the  other  pnrty,  or  when 
the  a(  quiring  party  holds  stock  in  a 
competitor  or  cu.stomer  or  supplier  of 
the  acquired  (  ompany  or  vice  versa.'  Id 
Thi;  Commission  has  reviewed  its  um 
ol  the  informnlion  submitted  in 
response  lo  items  6(1))  .ind  (< )  and  has 
defernnned  to  pmpose  an  incT«ase  in 
Ihe  thresholds  from  Twg  pen-ent  !o  ten 
penrent.  Subsection  (i:)(f))  of  the  Ad 
exempts  most  acquisitions  often 
pen:ent  or  le.ss  of  an  issuer's  voting 
securities,  so  long  as  the  ac.-qu'sif ion  »s 
made  solely  for  the  purpose  of 
inv»>stme(it.  Allhongh  the  Commissj«M» 
and  the  Department  of  Justicx;  ha\e 
issu(<d  mquests  for  additional 
information  to  n;porting  persons  whi. 
proposed  to  acquire  le.ss  than  fen 
pendent  of  an  isstier's  voting  .securificv 
it  do«!s  not  appear  that  disclosures  of 
stock  holdings  of  less  than  ten  percjeni 
by  filing  persons  in  n!sponse  fo  items 
ft(b)  and  h(( )  of  the  Form  have  raised 
I  ompefitive  <  oni cms  suffic  ienl  to  n'suli 
in  Ihe  ijsuani  e  of  any  second  requi-sls 

Increasing  the  reporting  thresholds  In 
ten  pen  ent  is  also  likely  to  reduce 
significantly  the  i:ompli'ance  burden  ui 
certain  filing  persons,  such  .ns  nonpuhln 
and  foreign  firms.  Gc»nemlly.  nonpuhlii 
and  foreign  firms  ar»»  not  requin'd  lo 
r»!port  their  holdings  n?gularly  as 
puhlii  ly-held  i  umpanies  in  the  United 
Stall's  are  rcMjiiired  lo  do.  Conspqecriily 
such  firms  appear  to  have  difficulty 
gathering  the  information  needed  lo 
respond  .n:<  unfely  lo  items  6|b)  arrd 
h(c)  at  the  five  percent  thresholds 

Aci.ordingly.  the  Commission 
propo.-;.;s  to  revise  items  fi(b)  and  h[, )  nl 
the  Form  lo  read  as  follows: 

Item  (i(b)— Shareholders  of  ))ersoii 
tiling  notification.  For  c^nt  h  entity 
(ini. hiding  lh»?  ultimate  parent  entily  I 
inc  hided  within  the  pc«rson  filing 
nofifii  ation  liie  votinj:  securities  ol 
whirh  are  held  (.Sc-e  tiHOl  l(e:))  by  .an 
or  more  other  persons,  list  the  issuer 
and  class  of  voting  v.   irilic«;,  th»^  nami 
and  hiadfjiiariers  m.»i!ing  address  ol 
e:ich  other  person  whic  h  hohls  len 
pertenl  or  mure  of  ihe  outstanding 
voting  sei  itritii^s  iij  the  «;lass,  and  Vhi- 
number  and  p-n  ent.ige  of  eac  h  « lass  ..I 
voting  si«  urities  held  by  ihat  person 
Holders  nMn\  not  be  listed  for  issnens 
with  total  assets  of  less  than  $10 
million. 

Item  6(i:)— Ho;dii)},s  iil  person  filiiit; 
notifii;alion   If  the  f>c«rsori  filing 
notification  holds  voting  sec:urilies  of 
any  issuer  not  ini  hided  within  the 
person  filing  uotifiuition,  list  the  issuer 
»m\  ilass,  the  numtwrand  pc>ri«nl.H>»>ol 
e.irb  class  of  viTting  sih  urities  held,  and 
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(optional)  the  entity  within  t  ie  person 
filing  notification  which  hoi  Is  the 
securities.  Holdings  of  less  taem  ten 
percent  of  the  outstanding  v<  ting 
securities  of  any  issuer,  and  foldings  of 
issuers  with  total  assets  of  le  is  than  SIO 
million,  may  be  omitted. 

n.  Reporting  of  S-Digit  SIC  Q  >df' 
Cherlaps 

At  present,  item  7  of  the  Fi  irm 
requires  the  filing  person  wh  o  has 
knowledge  or  belief  that  it  at  d  any  other 
party  to  the  acquisition  derit  ed 
revenues  in  the  most  recent ;  ear  from 
any  of  the  same  4-digit  SIC  ii  iditstry 
codes  to  list  the  overlapping  SIC  codes 
and  to  provide  its  descriptioi  i.  If  the 
transaction  involves  the  forn  ation  of  a 
joint  venture  or  other  corpor  ition.  the 
filing  person  must  indicate  t  le  common 
4-digit  SIC  codes  in  which  it  derives 
revenues  and  in  which  the  jc  int  venture 
will  derive  revenues  as  well  is  the 
common  codes  it  has  with  ot  ler  parties 
to  the  transaction.  The  Comn  lission 
proposes  to  amend  item  7  in  tv%'o  ways. 

First,  the  Commission  profioses  to 
require  filing  persons  to  identify  and 
provide  geographic  market  ir  formation 
for  overlapping  5-digit  SIC  p  oduct  class 
codes  as  well  as  4-digit  SIC  c  ades  for 
manufacturing  operations  (S  C  major 
groups  20-39).  The  Commis5  ion  has 
found  that  many  of  the  4-dig  t  SIC  codes 
within  SIC  major  groups  20-  J9  are  too 
broad  for  proper  product  lin< 
determinations.  Because  mat  y  products 
are  often  included  within  a  particular  4- 
digit  SIC  code,  it  is  difficult  to 
determine  based  on  4-digit  ir  formation 
whether  the  parties  to  the  tra  tisaction 
produce  competing  products  However. 
5-digit  SIC  codes  delineate  s;  lecific 
product  classes  that  are  less  nclusive 
than  the  4-digit  SIC  codes  th<  t  classify 
products  by  manufacturing  ii  idustry. 
Modifying  item  7  to  include  i  nerlapping 
5-digit  SIC  codes  will  provid  !  more 
detailed  geographic  market  information 
about  a  more  narrowly  defin(  d  class  of 
products  that  the  filing  persons  produce 
in  common.  For  example.  th«  4-digit  SIC 
code.  2834  -  Pharmaceutical 
Preparations,  is  sub-categorised  into 
nine  different  5-digit  SIC  codps.  Thus, 
for  the  most  part,  while  the  ii  iformation 
received  in  response  to  item  '  has  been 
very  useful,  the  Commission  relieves 
that  information  regarding  ge  sgraphic 
markets  at  the  5-digit  SIC  cot  e  overlap 
level  will  improve  the  agenri  ss"  initial 
antitrust  review. 

Second,  the  Commission  p  -oposes  to 
amend  item  7  to  require  filin  ;  persons 
to  include  SIC  code  overlaps  and 
geographic  market  informatic  n  for 
products  added  and  facilities  that  began 
operations  after  the  period  fo  ■  which 


revenue  information  was  provided  in 
response  to  items  5(b)(iii)  and  5(c).  At 
present.  Item  7  requires  a  filing  person 
to  identify  overlaps  from  operations  in 
which  it  derived  revenues  "in  the  most 
recent  year."  If  a  filing  person  interprets 
this  language  narrowly  to  mean  only 
overlaps  for  operations  in  which  it 
reported  revenues  in  items  5(b)(iii)  and 
5(c)  for  the  most  recent  year  (for  which 
it  has  compiled  twelve  months  of 
revenue  information),  overlaps  which 
exist  due  to  products  or  facilities  added 
after  that  period  would  not  be 
identified.  The  Commission  is  aware  of 
at  least  one  instance  in  which  a  filing 
person  failed  to  report  geographic 
market  information  for  a  retail 
establishment  it  opened  and  from  which 
it  derived  revenues  after  the  year  for 
which  it  reported  revenues  in  item  5(c). 
The  failure  to  disclose  such  locations  in 
responding  to  item  7  compromises  the 
agencies'  ability  to  make  a  complete 
assessment  of  the  potential  competitive 
effects  of  a  proposed  acquisition.  For 
this  reason,  the  Commission  proposes  to 
amend  item  7  to  clarify  that  filing 
persons  are  required  to  report  product 
overlap  and  geographic  market 
information  current  to  the  date  of  filing. 

In  addition,  consistent  with  the 
proposal  described  above,  the 
Commission  proposes  to  amend  current 
item  7(c)(iv),  which  will  be  renumbered 
item  7(c)(v).  This  item  requires  filing 
persons  to  provide  the  street  addresses, 
arranged  by  state,  county  and  city  or 
town,  of  establishments  in  certain 
industries,  e.g.,  retail  trade,  for  which 
the  competitive  effects  in  local 
geographic  markets  may  be  of  concern. 
The  Commission  proposes  to  amend 
renumbered  item  7(c)(v)  to  make  clear 
that  the  listing  of  establishments  must 
include  establishments  acquired  or 
constructed  since  the  end  of  the  most 
recent  year  for  which  period  revenues 
are  reported  in  item  5(b)(iri). 

The  Conimission  therefore  proposes 
to  amend  item  7  to  require:  (1)  The 
disclosure  of  SIC  code  overlaps  and 
geographic  market  information  at  the  5- 
digit  product  class  level  as  well  as  the 
4-digit  industry  level  in  SIC  major 
groups  20-39:  (2)  the  listing  of  SIC  code 
overlaps  and  geographic  markets 
resulting  from  products  added  or 
businesses  entered  into  since  the  end  of 
the  most  recent  year  for  which  revenues 
are  reported  in  item  5(b)(iii)  or  item 
5(c)(i):  and  (3)  in  newly  numbered  item 
7(c)(v).  the  listing  of  establishments 
acquired  or  constructed  since  the  end  of 
the  most  recent  year  for  which  period 
revenue  information  was  provided  in 
response  to  items  5{b)(iii)  and  5(c).  The 
proposed  amendments  read  as  follows: 


Item  7 — If.  to  the  knowledge  or  belief 
of  the  person  filing  notification,  the 
person  filing  notification  derived  dollar 
revenues  in  the  most  recent  year  (and/ 
or  in  the  period  from  the  end  of  the 
most  recent  year  to  the  date  of  filing  of 
this  Notification  and  Report  Form)  from 
any  4-digit  SIC  code  or,  within  SIC 
major  groups  20-39  (manufacturing 
industries),  from  any  4-digit  industxy  or 
5-digit  product  class  code  in  which  any 
other  person  who  is  a  party  to  the 
acquisition  also  derived  dollar  revenues 
in  the  most  recent  year  or  since  the  end 
of  the  mo.st  recent  year  (or  in  which  a 
joint  venture  or  other  corporation  will 
derive  dollar  revenues),  then  for  each  4- 
digit  (SIC  code)  industry  and  each  .'<- 
digit  (SIC  code)  product  class: 

Item  7(a) — List  the  4-digit  (indu.stry) 
and  5-digit  (product  class)  SIC  codes 
and  the  description  for  the  industries 
and  product  classes: 

Item  7(b) — List  the  name  of  eac:h 
person  who  is  a  party  to  the  acquisition 
who  derived  dollar  revenues  in  the  4- 
digit  industry  and  5-digit  product  class 
code: 

Item  7(c)(i) — For  each  4-digit  industry 
and  5-digit  product  class  code  within 
SIC  major  groups  20-39  (manufacturing 
industries)  listed  in  Item  7(a)  above,  list 
the  states  (or,  if  desired,  portions 
thereof)  in  which,  to  the  knowledge  or 
belief  of  the  person  filing  notification, 
the  products  in  that  4-digit  industry  and 
5-digit  product  class  produced  by  the 
person  filing  notification  are  sold 
without  a  significant  change  in  their 
form,  whether  they  are  sold  by  the 
person  filing  notification  or  by  others  to 
whom  such  products  have  been  sold  or 
resold: 

Item  7(c)(v) — For  each  4-digit  industry 
within  SIC  major  groups  52-61,  70,  75, 
78,  and  80  (retail  trade,  banking,  and 
certain  services)  listed  in  Item  7(a) 
above,  provide  the  street  address, 
arranged  by  state,  county  and  city  or 
town,  of  each  e.stablishment  from  which 
dollar  revenues  were  derived  in  the 
most  recent  year  or  since  the  end  of  the 
most  recent  year,  including 
establishments  acquired  or  constructed 
by  the  filing  person  since  the  en6  of  the 
most  recent  year. 

o.  Submission  of  Geographic  Market 
Information  for  Health  Care  Facilities 

At  present,  item  7  does  not  always 
provide  the  enforcement  agencies  with 
the  geographic  market  information 
needed  to  assess  the  potential 
anticompetitive  effects  of  acquisitions 
involving  health  care  facilities.  The 
problem  results  from  the  use  of  different 
4-digit  SIC  codes  to  report  the  revenues 
derived  from  owned  versus  managed 
health  care  facilities.  Persons  who 
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Iheir  revenues  in  ileni  fj  under  one  of  six 
different  4-digit  SIC  (  odes  in  industry 
groups  805  and  806.  In  contrast,  persons 
who  manage  health  care  facilities  hut  do 
not  own  the  facility  report  revenues 
derived  from  their  management  services 
under  4-digit  SIC  code  874 1- 
Management  Services.  Consequently, 
since  filing  persons  use  different  4-digit 
SIC  codes  to  report  revenues  derived 
from  owned  and  managed  health  care 
facilities,  they  are  not  required  to 
identify  these  operations  as  overlaps  in 
item  7(a).  Thus,  if  one  party  to  an 
acquisition  derived  revenue  from  the 
ownership  and  operation  of  a  general 
medical  ho.spital  (4-digit  SIC  code  8002) 
in  the  most  recent  year  and  the  other 
party  derived  revenue  from  the 
management  of  a  general  medical 
hospital  (4-digit  SIC  code  8741)  in  the 
same  metropolitan  area,  the  parties 
would  not  he  required  to  identify  these 
operations  as  an  overlap  in  item  7  or  to 
provide  geographic  market  information. 

The  Commission  believes  that 
information  concerning  the  operation  of 
both  owned  and  managed  health  care 
facilities  is  e.s.soitial  to  the  agencies' 
ability  to  perform  an  initial  antitrust 
review  of  health  care  acquisitions.  As 
the  Commission  found  in  Hospital 
Corporation  of  America,  106  F.T,C,  ,361 
(1985).  affd.  Hospital  Corporation  of 
America  v.  Federal  Trade  Commission 
807  F.2d  1,381  (7th  Cir.  1986).  cert, 
denied,  481  U.S.  10,38  (1987), 
management  contracts  greatly  enhance 
the  ability  of  a  firm  to  coordinate 
behavior  between  its  owned  hospitals 
and  the  hospitals  it  manages,  thereby 
increasing  the  likelihood  of 
anticompetitive  con,sequences.  For  this 
reason,  the  Commission  held  that 
including  the  management  contracts  to 
be  acquired  from  Hospital  Affiliates 
within  Hospital  Corporation  of 
America's  market  shares  presented  a 
more  accurate  picture  of  HCA's  post- 
acquisition  market  power. 

The  importance  of  receiving 
information  concerning  management 
contracts  in  the  health  care  area  is 
further  supported  by  the  fact  that 
approximately  eight  percent  of  the 
nation's  community  hospitals  are 
operated  under  management  contracts, 
often  by  hospital  companies  that  both 
manage  hospitals  for  others  as  well  as 
operate  hospitals  which  they  own.  See 
American  Hospital  Ass'n,  Guide  to  the 
Health  Care  Field  (1992)  and  Hospital 
Statistics  (1992-1993  ed.).  However, 
geographic  information  for  managed 
health  care  facilities  is  not  readily 
available  on  a  current  basis  from  these 
or  any  other  published  .sources.  Thus,  it 
is  important  that  the  enforcement 
agencies  receive  with  the  HSR  filing 


overlap  and  geographic  market 
information  concerning  health  rare 
facilities  that  are  owned,  as  well  as 
those  that  are  managed,  by  the  filing 
parties. 

Accordingly,  ihe  Commission 
proposes  to  amend  item  7  to  require 
n'porting  persons  to  identify  nianitged 
and  owned  health  care  operations  as 
overlaps  and  to  provide  appropriate 
geographic  market  information.  To 
accnsmplish  this,  the  Commission 
proposes  to  add  a  special  instru«;tion  to 
item  7  that  will  treat  reporting  persons 
that  operated  a  health  care  facility  under 
a  management  contract  in  the  most 
recent  year  as  having  derived  revenues 
from  that  facility  in  that  facilitv's  4-digit 
SIC  code.  For  example,  if  the  acquiring 
person  in  a  reported  transaction  owned 
and  operated  a  general  medical  hospital 
in  the  most  recent  year  and  reported 
revenues  under  4-digit  SIC  code  8062 
and  the  acquired  person  managed  a 
general  medical  hospital  under  a 
management  contract  in  the  most  rei  ml 
year,  the  parties  would  be  required  to 
identify  in  item  "(a)  an  overlap  in  4- 
digit  SIC  code  8062.  In  addition,  each 
person  would  be  required  to  provide,  in 
response  to  renumbered  item  7(c)(v),  the 
street  address,  arranged  by  state,  i  ounty 
and  city  or  town,  for  each  general 
niedical  hospital  it  owned  or  managed. 
This  special  instruction  will  appiv  only 
to  establishments  listed  within  SIC 
industry  group  80.5,  Nursing  and 
Personal  Care  Facilities,  and  SIC 
industry  group  806,  Hospitals. 
Accordingly,  the  Commission  proposes 
to  add  the  following  language  to  the 
instructions  to  item  7. 

For  purposes  of  Item  7,  a  person  thai 
operates,  under  a  management  cohtracl 
an  establishment  included  within  SIC 
industry  group  805,  Nursing  and 
Personal  Care  Facilities,  or  within 
industry  group  806,  Hospitals,  shall  be 
deemed  to  derive  revenues  from  that 
establishment  in  theestablishmenfs  4- 
digit  SIC  code,  whether  or  not  the 
person  is  entitled  to  share  in  the 
establishments  revenue,  or  is  otherwise 
compensated  for  its  management 
services.  An  establishment  is  deemed  to 
be  operated  under  a  management 
contract  by  a  person  if  that  person  has 
been  delegated  by  another  person,  or 
governmental  unit,  thecontradual 
authority  and  responsibility  to 
administer  or  supervise  the  operations 
of  all.  or  substantially  all,  of  the 
establishment,  whether  or  not  the 
operator  is  subject  to  the  supervision  of 
that  or  any  other  person  or  unit. 


p.  Submission  of  County  Gecf:rf.phu- 
Market  Information 


Item  7((;)(ii)  of  the  Form  req,i;jf-v 
iiling  persons  to  identify  the  sleVv  ;;, 
which  they  derive  re\enues  for 
overlapping  4-digii  SIC  codes  m  nhin 
major  groups  01-17  (agricuhort-. 
forestry,  fishing,  mining,  tonstrjji  lion 
and  transportation  industries)  snd  40- 
49  (communications,  electric.  j:^<  .-,:,d 
sanitary  services).  Based  on  the 
agencies"  review  of  past  transactions  m 
these  industries,  the  Commission  has 
determined  that  the  agencies  nt-f  d  mo.'e 
detailed  geographic  market  tr.iormoUon 
for  the  comnnini(.ations  industry  !rr,.-,,nr 
group  48),  which  includes  cable 
television  .services.  Manv  franch.sev  i,;»J 
licenses  in  the  communi«a!ion< 
industry  are  issued  on  a  local  (<  ounty  or 
« ity)  basis  rather  than  on  a  slate-wide 
basis.  Comparison  of  county  <ervn  es 
xvill  provide  information  as  lo  whether 
tompetition  exists  or  is  bkeiy  toexiM  m 
Ihis  industry.  Submission  of Vourily 
information  will  help  the  agencies  in 
determining  the  possible  compeiiiive 
effects  of  a  proposed  transaction  within 
the  limited  time  provided  by  the  a.  i 

Accordingly,  the  Comm»ss»on 
proposes  that  county  as  weil  as  state 
information  be  provided  by  fihng 
persons  whenever  a  4-digil  SIC  code 
within  2-digit  major  group  48  h&i  betn 
identified  as  an  SIC  «,ode  overlap  in 
response  to  item  7(a)  of  the  Form.  To 
accomplish  this,  the  Commission 
proposes  that  item  7(c)(ii)  be  thanged  lo 
exclude  SIC  major  group  48  and  ihot  ( 1 ) 
a  new  item  7(c)(iii)  be  added  to  the 
Form  to  require  the  filing  person  to 
identify  the  counties  and  stales  in 
which  it  derived  revenues  for  4-digit 
SIC  codes  in  major  group  48;  and  (2) 
present  items  7(c)(iii).  7(c)(iv).  7|r)(v) 
and  7(c)(vi)  be  renumbered, 
respectively,  "(c)(iv).  7(c)(v).  :{,  )Ki) 
and  7(c)(vii).  The  proposed  modJf»«£iion 
of  item  7(c){ii)  and  the  proposed  new 
item  7(c)(iii)  read  as  follow^ 

Item  7(c.)(ii)— For  ea(  h  4-d<gjl 
industry  within  SIC  major  groups  01- 
17,  40-47  and  49  (agriculture.  forevJry 
and  fishing,  mining,  construction, 
transportation,  electric,  gas  and  samtijry 
services)  listed  in  Item  7(a)  above.  I,st 
the  states  (or,  if  desired,  porljons 
thereof)  in  which  the  person  filing; 
notification  conducts  such  operaiicns; 

Item  7(c)(iii)— For  each  4-digit 
industry  within  SIC  major  group  48 
(communications)  listed  in  Item  7(f5j 
above,  list  the  states  and  the  counties 
within  such  .states  in  which  the  person 
filing  notification  conducts  such 
operations  or,  if  the  person  filing 
notification  conducts  operations  in  all 
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identity  of 


q  Increase  in  Reporting  Th  rshnld  for 
Vendor-Vendee  Belationsh 

M  present,  item  8  of  tht;    orm 
requires  filing  persons  that  are  also 
vendees  to  provide  certain  nformation 
if  the  acquiring  and  the  acquired 
persons  maintained  a  vend  )r- vendee 
relationship  during  the  moi  t  recent  year 
with  respect  to  any  manufa  :tured 
product  that  the  vendee  eit  ler  resells. 
(  onsumes  in,  or  incorporat(  s  into,  the 
manufacture  of  a  product.  I  the 
proposed  acquisition  invol'  es  the 
formation  of  a  joint  venture  or  other 
corporation,  item  8  require;  each  person 
forming  the  entity  to  identi  y  any 
manufactured  product  it  purchased 
from  any  other  such  person  which  will 
be  supplied  to  the  joint  ven  ure  or  other 
corporation.  If  the  aggregate  annual 
sales  of  the  manufactured  p  'oduct  do 
not  e,\ceed  $1  million,  the  f  ling  person 
need  not  list  the  product  in  item  8.  The 
intended  purpose  of  item  8  s  to 

identify  certain  instances  i  i  which  a 
reported  acquisition  may  re  ;ult  in 
vertical  foreclosure  or  an  in  ;rease  in 
vertical  integration  in  an  in(  ustry."  Set; 
4.1  FR  33450.  33533  (July  .11,  1978). 

The  Commission  is  aware  that  the  Si 
million  threshold  can  make  complying 
with  item  8  burdensome.  Rt  sponding 
can  be  particularly  difficult  bra  large 
firm  without  a  centralized  a  xounting 
system  that  tracks  the  sales  ind 
purchases  of  each  of  its  mar  y  divisions 
and  subsidiaries.  Consequei  tlv,  such  a 
firm  may  need  to  undertake  a  significant 
records  check  to  determine  vhether  it 
had  sales  or  purchases  of  ov  ir  Si 
million  of  product  from  the  Dther  person 
to  the  transaction  in  order  tc  supply  the 
data  called  tor  by  item  8. 

The  Commission  propose:  to  increase 
the  threshold  in  item  8  to  re  luire  the 
reporting  of  vendor-vendee 
relationships  when  aggregat  >  annual 
sales  or  purchases  of  a  mam  factured 
product  during  the  most  rec  (nt  year 
exceed  S5  million.  In  1978, 1  he 
Commission  declined  to  rai*  e  the 
threshold  to  $5  or  $10  millic  n  because 
it  was  concerned  that  a  repo  ling  floor 
higher  than  $1  million  vvoul  i  exclude 
some  highly  significant  verti  :;al 
relationships.  See  43  FR  334  iO.  33534 
(July  31. 1978).  However,  th( 
Commission's  experience  in  review  ing 
filings  and  investigating  pro  )osed 
transactions  in  recent  years  las 
indicated  that  acquisitions  i    which 
either  party  makes  product  f  urchases 
from  the  other  party  under  $  i  million 
rarely,  if  ever,  present  risks  c  f  vertical 
foreclosure  or  increased  vert  cal 
integration  in  a  given  indust  v.  In 


addition,  this  threshold  should  simplify 
filing  persons'  reporting  obligations 
because  even  large  firms  with  numerous 
operations  are  likely  to  be  able  easily  to 
identify  customers  that  purchase  this 
volume  of  product.  Vendees  that  must 
supply  the  data  required  by  item  8  also 
will  likely  know  if  they  acquired 
products  e.xceeding  S5  million  from  a 
single  sourtie  of  supply. 

Accordingly,  the  Commission 
proposes  to  modify  item  8  of  the  Form 
to  read. 

Manufactured  products  are  those 
within  2-digit  SIC  major  groups  20-39. 
Any  product  purchased  from  the  vendor 
in  the  aggregate  annual  amount  not 
exceeding  $5  million,  or  the 
manufacture,  consumption  or  use  of 
which  is  not  attributable  to  the  assets  to 
be  acquired,  or  to  the  issuer  whose 
voting  securities  are  to  be  acquired 
(including  entities  controlled  by  the 
issuer),  may  be  omitted. 

r  Reporting  of  Prior  Acquisitions 

At  present,  item  9  requires  the 
acquiring  person  to  list  certain  prior 
acquisitions  when  both  the  acquiring 
person  and  the  acquired  issuer  or  the 
acquired  assets  had  attributable  to  them 
revenues  of  51  million  or  more  in  the 
most  recent  year  in  the  same  4-digit  SIC 
code.  The  acquiring  person  is  required 
to  list  only  prior  acquisitions  made 
within  the  previous  five  years  of  more 
than  50  percent  of  the  voting  securities 
or  assets  of  entities  which  had  annual 
net  sales  or  total  assets  greater  than  $10 
million  in  the  year  prior  to  the 
acquisition. 

The  purpose  of  item  9  is  "to  assist  the 
agencies  in  identifying  any  prior 
acquisitions  by  the  acquiring  person 
that  may  suggest  a  pattern  of 
acquisitions  in  a  particular  industry  by 
that  person."  43  FR  33450,  33534  (July 
31,  1978).  Item  9  has  been  useful  to  the 
agencies  in  monitoring  competition 
within  industries.  Responses  to  this 
item  have  provided  information  relating 
to  acquisitions  for  which  a  premerger 
filing  was  not  made  as  well  as 
information  regarding  possible 
violations  of  the  Act  for  failure  to  file 
notification. 

As  stated  above,  item  9  currently 
requires  information  regarding  prior 
acquisitions  involving  common  4-digit 
SIC  codes  in  which  both  the  acquiring 
person  and  the  issuer  or  assets  to  be 
acquired  derived  revenues  of  $1  million 
or  more  in  the  most  recent  year.  In  1987. 
the  Commission  decided  not  to  adopt  a 
suggestion  to  raise  the  $1  million 
threshold  to  $10  million  "because  the 
agencies  sometimes  find  overlaps  of  less 
than  $10  million  in  a  given  4-digit  SIC 
code  to  be  of  significance."  52  FR  7078 


(March  6, 1987)  The  Commission 
explained  that  this  is  particularly  true 
when  the  parties  compete  in  small  local 
markets  and  when  the  acquiror  has  a 
large  market  share.  Id.  However,  based 
on  the  Commission's  experience  in 
reviewing  acquisitions  since  1987.  the 
Commission  has  observed  that 
acquisitions  in  which  either  party 
currently  derives  revenues  of  less  than 
S5  million  in  the  same  4-digit  SIC 
industry  code  seldom  present 
competitive  concerns.  Thus, 
information  about  the  acquiring 
person's  prior  acquisitions  involving 
such  industries  is  of  limited  value, 
either  in  analyzing  the  transaction  for 
which  the  acquiring  person  is  currently 
filing  notification,  or  for  monitoring 
competition  in  the  given  industry.  For 
this  reason,  the  Commission  proposes  to 
raise  the  $1  million  threshold  presently 
found  in  item  9  to  $5  million. 

The  Commission  also  proposes  to 
clarify  the  language  in  item  9  which 
provides  that  "only  acquisitions  of  more 
than  50  percent  of  the  voting  securities 
or  assets  of  entities"  need  be  listed. 
With  respect  to  as.set  acquisitions,  this 
language  has  been  read  to  mean  that 
only  acquisitions  of  more  than  50 
percent  of  the  assets  of  an  entity  need 
be  listed.  While  the  more  than  50 
percent  threshold  is  justified  for  voting 
securities  acquisitions,  it  appears  to 
have  no  basis  from  an  antitrust 
perspective  as  applied  to  assets.  In 
many  cases,  filing  parties  often  have 
recognized  this  incongruity  and  have 
included  in  their  response  to  item  9 
acquisitions  of  assets  that  did  not 
constitute  more  than  50  percent  of  the 
acquired  entity's  assets;  strict 
application  of  the  more  than  50  percent 
requirement  to  assets  would  permit 
nearly  all  prior  acquisitions  from  large, 
multi-divisional  corporations  to  go 
unreported  in  item  9.  Accordingly,  the 
Commission  proposes  to  modify  the 
instructions  to  item  9  to  make  clear  that 
asset  acquisitions  are  not  subject  to  the 
50  percent  test. 

In  addition,  the  Commission  proposes 
to  modify  the  language  of  the  "more 
than  50  percent"  test  as  applied  to  the 
acquisition  of  voting  securities  to  a  "50 
percent  or  more"  test  consistent  with 
the  Commission's  definition  of  control 
of  an  issuer.  See  16  CFR  801.1(b). 

Accordingly,  the  Commission 
proposes  that  the  instructions  to  item  9 
be  revised,  in  part,  as  follows: 

Item  9 — Previous  acquisitions  (to  be 
completed  by  acquiring  persons). 
Determine  each  4-digit  (SIC  code) 
industry  listed  in  Item  7(a)  above,  in 
which  the  person  filing  notification 
derived  dollar  revenues  of  $5  million  or 
more  in  the  most  recent  year  and  in 


which  either  (1)  the  issuer  to  be 
acquired  derived  revenue  of  $5  million 
or  more  in  the  most  recent  year  (or  in 
the  case  of  the  formation  of  a  joint 
venture  or  other  corporation,  where  the 
joint  venture  or  other  corporation  can  be 
expected  to  derive  revenues  of  $5 
million  or  mor^,  or  (2)  revenues  of  $5 
million  or  more  in  the  most  recent  year 
are  attributable  to  the  assets  to  be 
acquired. 

For  each  such  4-digit  industry,  li.st  all 
acquisitions  made  by  the  person  filing 
notification  in  the  five  years  prior  to  the 
date  of  filing.  List  only  acquisitions  of 
(1)  50  percent  or  more  of  the  voting 
securities  of  an  issuer  which  had  assets 
or  annual  net  sales  of  $10  million  or 
more  in  the  year  prior  to  the  acquisition 
or  (2)  acquisitions  of  assets  valued  at 
$10  million  or  more  at  the  time  of  their 
acquisition. 

By  direction  of  ihe  Ci)mmission. 
Donald  S.  Clark. 
Sfcrefary. 
IFR  Doc.  94-14316  Filed  h-i:i-94;  8:45  ami 

BILLING  CODE  6750-01-P 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

21  CFR  Part  1301 

Registration  of  Manufacturers  and 
Importers  of  Controlled  Substances 

AGENCY:  Drug  Enforcement 
Administration  (DEA). 
ACTION:  Supplemental  notice  of 
propo.sed  rulemaking  (SNPRM). 


SUMMARY:  On  0<:tober  7.  1993,  DEA 
published  a  notice  a  proposed 
rulemaking  (NPRM)  in  the  Federal 
Register  (58  FR  5224B)  to  amend  its 
rcguintions  to  eliminate  the  mandatory 
admini.strative  hearing  requirement  for 
objections  to  the  registration  of  certain 
bulk  manufacturers  and  importers  of 
(  ontrolled  substances.  This  SNPRM 
revises  the  NPRM  by  proposing  to 
eliminate  the  hearing  provision  relating 
to  bulk  manufacturers  altogether  and 
leave  unaltered  the  hearing  provi.sion 
relating  to  registration  of  importers. 
DATES:  Written  comments  and 
objections  to  this  SNPRM  must  be 
received  on  or  before  August  15,  1994. 
ADDRESSES:  Comments  and  objections 
should  be  submitted  in  quintuplicatelo 
the  Administrator,  Drug  Enforcement 
Administration,  Washington,  DC  20537. 
Attention:  DEA  Federal  Register 
Representative/CCR. 
FOR  FURTHER  INFORMATION  CONTACT: 
Julie  C.  Gallagher,  Assoiiate  Chief 
Coun.sel.  Diversion  and  Regulatory 


Section.  Office  of  Chief  Counsel.  Drug 
Enforcement  Administration, 
Washington.  DC  20537.  telephone  (202) 
307-8010. 

SUPPLEMENTARY  (NFORMATION:  On 
October  7. 1993.  DEA  published  a 
NPRM  in  the  Federal  Register  (58  FR 
52246).  The  DEA  propo.sed  to  amend 
two  sections  of  its  regulations, 
.specifically  21  CFR  1301.43(a)  and 
1311.42(a).  in  which  the  Administrator 
is  required  to  hold  an  administrative 
hearing  on  an  application  for 
registration  to  manufacture  or  import  a 
bulk  Schedule  1  or  II  controlled 
substance  when  requested  to  do  so  by 
any  current  bulk  manufacturer  of  the 
substance(s)  or  by  any  other  applicant 
for  a  similar  registration.  Because  the 
proposals  in  this  SNPRM  differ  in  .some 
respects  from  the  NPRM,  DEA 
encourages  interested  persons  to  file 
comments  in  response  to  this  SNPRM 
even  if  they  have  already  commented  on 
the  NPRM.  Comments  previously 
received  under  the  NPRM  will  be 
considered  under  the  SNPRM  to  Ihe 
extent  they  are  relevant  to  the  changes 
■    in  the  SNPRM. 

Section  1311.42(a) 

In  Ihe  NPRM,  DEA  proposed  to 
remove  the  provision  which  enabled  a 
person  registered  as  a  bulk  manufacturer 
of  a  controlled  substance  or  applicant 
thereof  to  request  a  hearing  on  the 
application  of  an  importer  of  that 
t;ontrolled  substance.  As  several 
commentators  argued,  the  propo.sed 
amendment  to  21  CFR  1311.42,  cannot 
be  reconciled  with  the  hearing 
provisions  of  21  U.S.C.  958(i).  The 
relevant  portion  of  21  U.S.C  958(i) 
states:  "prior  to  issuing  a  registration 
under  this  .section  ...  the  Attorney 
General  shall  give  manufacturers 
holding  registrations  for  the  hulk 
manufacture  of  the  sub.stan(.e  an 
opportunity  for  a  hearing."  In  keeping 
with  the  above  requirement.  21  CFR 
1311.42,  allows  current  bulk 
manufacturer  registrants  to  request  an 
administrative  hearing  regarding  their 
objections  to  the  registration  of  rerlnin 
importers  of  Schedulel  and  II 
controlled  substances.  With  an  existing 
statute  in  effect,  DEA  is  not  empowered 
lo  adopt  regulations  that  contravene  the 
expre.ss  language  of  that  statute. 
Therefore,  based  on  the  hearing 
provisions  under  21  U.S.C.  958(i).  2) 
CFR  1311.42,  Application  for 
importation  of  Schedule  1  and  11 
controlled  substances,  shall  remain 
unchanged. 

Section  1301.43(a) 

Unlike  ihe  registration  of  importers, 
tlie  Controlled  Substances  Ai  I  12 1 


U.S.C.  801,  et  seq.)  does  not  require  that 
current  registrants  be  allowed  to  request 
a  hearing  on  an  application  for 
registration  as  a  bulk  manufacturer  of  a 
controlled  substance.  The  NPRM 
proposed  to  modify  §  1301.43(a)  and 
provide  for  a  hearing  only  when  'the 
Administrator  determines  that  a  hearing 
is  necessary  to  receive  factual  evidence 
and/or  expert  testimony  with  respect  io 
issues  raised  by  the  application  or 
objections  thereto."  The  SNPRM  gees 
one  step  further  and  eliminates  this 
hearing  provision  entirely.  However,  the 
Administrator  would  still  be  required  to 
held  hearings  when  requested  by  the 
applicant  pursuant  to  an  order  lo  show 
cause.  §  1301.44.  and  current  registrants 
and  applicants  would  .still  be  permitted 
to  submit  comments  or  objections 
concerning  an  application  for 
registration.  In  addition,  current 
registrants  and  applicants  would  be 
granted  an  opportunity  to  panitipate  in 
any  hearings  conducted  pursuant  to 
§1301.44. 

DEA  recognizes  that  the  aniec  edt-nt 
lor  this  hearing  provision  derives  from 
statutory  acknowledgement  that  limiting 
Ihe  number  of  registrants  may  increase 
the  capability  to  control  diversion  The 
regulations  clearly  state,  however,  th.'t 
Ihe  Administrator  is  not  required  lo 
limit  the  number  of  manufacturers  even 
if  the  current  registrants  can  provide  an 
adequate  supply,  as  long  as  DEA  < .' n 
maintain  effective  controls  against 
diversion.  21  CFR  1301.43|b)^  Jn 
addition,  as  stated  in  the  NPRM,  the 
Administrator  has  never  denied  an 
application  .solely  on  the  basis  ol 
increased  danger  of  diversion  or  a(l\e.-<.e 
impact  upon  domestic  competition 

DEA  also  agrees  that  current 
registrants  and  applicants  should  hi- 
allowed  to  object  to  an  additional 
regi.slration  by  filing  comments  on 
grounds  that  it  woujd  adversely  aiin  t 
diversion  or  competition  in  a  highly 
regulated  industry.  But  DEA  finds  t^;.M 
registrants  and  applicants  have  ohiisul 
Ihe  mandatory  hearing  requiremer.t  m 
Ihe  past  and  it  remains  a  future  sdjri  e 
of  abuse  where  these  individual*  (WUt 
or  delay  new  registrations  and  .'«-t.-:.'i.::(- 
by  opposing  annual  renewals. 

Most  important,  the  proposed  c  f.i.r.^r 
as  provided  herein  does  not  viclale 
statutory  intent  but  instead  comports 
with  sound  prin(  iples  ol  suhslnnfivf 
and  procedural  due  protess.  Fir*! 
eliminating  the  hearing  requiremei;! 
except  when  requested  bv  Ihe  appiii.ant 
after  issuance  of  an  order  to  <hou  c  a,.s»- 
supports  the  statutory  and  regulalcry 
mandate  that  an  applicant  for 
registration  as  a  bulk  manufo<  li.rer  sf,.j.i 
have  the  burden  of  proof  at  "anj 
h»-aring"  that  the  requiremtnls  ci 
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registration  are  met.  See  21  CFR 
1301.55.  The  Administrativ  a  Procedure 
Act  (APA)  which  controls  t  lese  matters 
further  provides  that  "(e|xc  jpt  as 
othenvise  provided  by  stati  te.  the 
proponent  of  a  rule  or  ordei  has  the 
burden  of  proof."  See  5  U.S  C.  556(d). 

Second,  the  proposed  chc  nge 
eliminates  the  potential  for  multiple 
hearings  which  not  only  pr(  motes 
judicial  economy  but  also  a  .oids  the 
anomalous  result  of  DEA  conducting 
administrative  hearings  wh  ch  are  not 
dispositive  of  the  ultimate  i  ;sue  of 
whether  an  applicant  shouii  i  be 
registered.  For  example,  bee  ause  DEA 
must  issue  an  order  to  show  cause 
whenever  it  takes  action  to  ieny  an 
application.  21  U.S.C.  824(c  ,  under  the 
current  regulation  a  second  learing 
would  likely  be  required  wl-  en  DEA 
decided  to  deny  an  applicat  on  after  a 
hearing  held  pursuant  to  a  "third-party" 
request.  Further,  this  seconc  hearing 
would  involve  many  of  the  ;  ame  issues 
raised  in  the  prior  proceedir  g. 
Finally,  the  proposed  cha  ige 
continues  to  permit  current  -egistrants 
and  applicants  to  submit  wr  tten 
comments  and  objections  cc  ncerning  an 
applicant's  registration.  The  -e  is  no 
reason  to  believe  that  this  procedure 
does  not  provide  an  adequate 
mechanism  for  these  indivic  uals  to 
convey  the  substance  and  cr  ticality  of 
any  objections  or  that  DEA  v  ould  fail  to 
consider  such  evidence  prio  •  to  making 
a  final  determination.  Morec  ver,  these 
individuals  could  still  participate  in  anv 
hearing  conducted  contempi  iraneous 
with  an  application,  thereby  providing 
an  additional  opportunity  to  present 
evidence. 

Accordingly,  the  Deputy  /  ssistant 
Administrator  for  Diversion  Control  is 
proposing  to  delete  the  heari  ng 
requirement  from  this  regula  :ion.  The 
notice  requirement  and  the  c  pportuiiitv 
to  comment  upon  and  oppos  i 
applications  shall  be  retained,  while 
current  registrants  and  other  applicants 
will  retain  the  opportunity  t(  participate 
in  any  hearing  requested  by  '  he 
Applicant  pursuant  to  an  ore  er  to  show 
cau.se. 

The  Deputy  Assistant  Adn  inistrator 
hereby  certifies  that  the  SNP  \M  will 
have  no  significant  impact  u  )on  those 
entities  whose  interests  mus'  be 
considered  under  the  Regula  or\ 
Flexibility  Act.  5  U.S.C.  601.  et  seq.  The 
registrants  and  applicants  wl  o  use,  or 
are  affected  by,  the  hearing  c  )vered  by 
these  regulations  are  typicall  ,■  not  small 
entities. 

The  proposed  rule  is  not  a  iignificanl 
regulatory  action  pursuant  to  Executive 
Order  12866  and  therefore,  h  is  not  been 
submitted  to  the  Office  of  Ma  nagement 
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and  Budget  centralized  review.  This 
action  has  been  analyzed  in  accordance 
with  the  principles  and  criteria  in  E.O. 
12612,  and  it  has  been  determined  that 
the  proposed  rule  does  not  have 
sufficient  federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessment 

List  of  Subjects  in  21  CFR  Part  1301 

Administrative  practice  and 
procedure.  Drug  traffic  control  and 
security  measures. 

Therefore,  pursuant  to  the  authority 
vested  in  the  Attorney  General  by  21 
U.S.C.  821  and  871(b),  as  delegated  to 
the  Administrator  of  the  Drug 
Enforcement  Administration,  and 
redelegated  to  the  Deputy  Assistant 
Administrator,  Office  of  Diversion 
Control  by  28  CFR  0.100  and  0.104,  the 
Deputy  Assistant  Administrator.  Office 
of  Diversion  Control  hereby  proposes 
that  part  1301  of  Title  21.  Code  of 
Federal  Regulations  be  amended  as 
follows: 

PART  1301— [AMENDED] 

1.  The  authority  citation  for  part  1301 
continues  to  read  as  follows: 

Authority:  21  U.S  C.  821.  822.  823,  824. 
871(b).  875.  877 

2.  Section  1301.43  is  proposed  to  be 
amended  by  revising  paragraph  (a)  to 
read  as  follows: 

§  1301.43    Application  for  bulk  manufacture 
of  Schedule  I  and  II  substances. 

(a)  In  the  case  of  an  application  for 
registration  or  reregistration  to 
manufacture  in  bulk  a  basic  class  of 
controlled  substance  listed  in  Schedule 
I  or  II.  the  Administrator  shall,  upon  the 
filing  of  such  application,  publish  in  the 
Federal  Register  a  notice  naming  the 
applicant  and  stating  that  such 
applicant  has  applied  to  be  registered  as 
a  bulk  manufacturer  of  a  basic  class  of 
narcotic  or  nonnarcotic  controlled 
substance,  which  class  shall  be 
identified.  A  copy  of  said  notice  shall  be 
mailed  simultaneously  to  each  person 
registered  as  a  bulk  manufacturer  of  that 
basic  class  and  to  any  other  applicant 
therefor.  Any  such  person  may.  within 
30  days  from  the  date  of  publication  of 
the  notice  in  the  Federal  Register,  file 
with  the  Administrator  written 
comments  on  or  objections  to  the 
issuance  of  the  proposed  registration. 


3.  Section  1301.44  is  proposed  to  be 
amended  by  redesignating  paragraph  (b) 
as  paragraph  (c)  and  adding  a  new 
paragraph  (b)  to  read  as  follows: 


§  1301.44    Certificate  of  registration;  denial 
of  registration. 

*  •         *         •         • 

(b)  If  a  hearing  is  requested  by  an 
applicant  for  registration  or 
reregistration  to  manufacture  in  bulk  a 
basic  class  of  controlled  jubstance  listed 
in  Schedule  I  or  II,  any  person  entitled 
to  file  comments  or  objections  to  the 
issuance  of  the  proposed  registration 
pursuant  to  §  1301.43(a)  may  participate 
in  the  hearing  by  filing  a  notice  of 
appearance  in  accordance  with 
§1301.54.  Notice  of  the  hearing  shall  be 
published  in  the  Federal  Register  and 
shall  be  mailed  simultaneously  to  the 
applicant  and  to  all  persons  to  whom 
notice  of  the  application  was  mailed. 
Notice  of  the  hearing  shall  contain  a 
summary  of  all  comments  and 
objections  filed  regarding  the 
application  and  shall  state  the  time  and 
place  for  the  hearing,  which  shall  not  be 
less  than  30  days  after  the  date  of 
publication  of  such  notice  in  the 
Federal  Register. 

*  •        *        *        * 

4.  Section  1301.54  is  proposed  to  be 
amended  by  revising  paragraphs  (a),  (b), 
(c)  and  (d)  to  read  as  follows: 

§  1 301 .54    Request  for  hearing  or 
appearance;  waiver. 

(a)  Any  person  entitled  to  a  hearing 
pursuant  to  §§  1301.42,  1301.44,  or 
1301.45  and  desiring  a  hearing  shall, 
within  30  days  after  the  date  of  receipt 
of  the  order  to  show  cause,  file  with  the 
Administrator  a  written  request  for  a 
hearing  in  the  form  prescribed  in 
§1316.47  of  this  chapter. 

(b)  Any  person  entitled  to  participate 
in  a  hearing  pursuant  to  §  1 301 .44(b) 
and  desiring  to  do  so  shall,  within  30 
days  of  the  date  of  publication  of  notice 
of  the  hearing  in  the  Federal  Register, 
file  with  the  Administrator  a  written 
notice  of  his  intention  to  participate  in 
such  hearing  in  the  form  prescribed  in 

§  1316.48  of  this  chapter.  Any  person 
filing  a  request  for  a  hearing  need  not 
also  file  a  notice  of  appearance. 

(c)  Any  person  entitled  to  a  hearing  or 
to  participate  in  a  hearing  pursuant  to 
§§  1301.42,  1301.44.  or  1301.45  may. 
within  the  period  permitted  for  filing  a 
request  for  a  hearing  or  a  notice  of 
appearance,  file  with  the  Administrator 
a  waiver  of  an  opportunity  for  a  hearing 
or  to  participate  in  a  hearing,  together 
with  a  written  statement  regarding  his 
position  on  the  matters  of  fact  and  law 
involved  in  such  hearing.  Such 
statement,  if  admissible,  shall  be  made 

a  pari  of  the  record  and  shall  be 
considered  in  light  of  the  lack  of 
opportunity  for  cross-examination  in 
determining  the  weight  to  be  attached  to 
matters  of  fact  asserted  therein. 


(d)  If  any  person  entitled  to  a  hearing 
or  to  participate  in  a  hearing  pursuant 
to  §§  1301.42.  1301.44,  or  1301.45  fails 
to  file  a  request  for  a  hearing  or  a  notice 
of  appearance,  or  if  he  so  files  and  fails 
to  appear  at  the  hearing,  he  shall  be 
deem.ed  (p  have  waived  his  opportunity 
for  the  hearing  or  to  participate  in  the 
hearing,  unless  he  shows  good  cause  for 
such  failure. 
«        *        *        •        • 

5.  Section  1301.55  is  proposed  to  be 
amended  by  revising  paragraph  (a)  to 
read  as  follows: 

§1301.55    Burden  of  proof. 

(a)  At  any  hearing  on  an  application 
to  manufacture  any  controlled  substance 
listed  in  Schedule  I  or  II.  the  applicant 
shall  have  the  burden  of  proving  that 
the  requirements  for  such  registration 
pursuant  to  section  303(a)  of  the  Act  (21 
U.S.C.  823(a))  are  satisfied.  Any  other 
person  participating  in  the  hearing 
pursuant  to  §  1301.44(b)  shall  have  the 
burden  of  proving  any  propositions  of 
fact  or  law  asserted  by  him  in  the 
hearing. 
•         *        *        *        » 

Dated:  May  26. 1994. 

Gene  R.  Haislip, 

Deputy  Assistant  Administrator,  Office  of 
Diversion  Control. 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Housing— Federal  Housing 
Commissioner 

24  CFR  Parts  880,  881,  883,  884  and 
886 

[Docket  No.  R-94-1732:  FR-2960-P-01] 

RIN  2502-AG05 

Drug-Related  Rent  Adjustments 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Housing — Federal  Housing 
Commissioner,  HUD. 
ACTION:  Proposed  rule. 

SUMMARY:  This  proposed  rule  would 
amend  HUD  regulations  to  authorize 
rent  adjustments  for  certain  privately 
owned  Section  8  projects  to  combat 
drug-related  criminal  activities. 
DATES:  Comments  due  date:  August  15. 
1994. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposed  rule  to  the  Office  of 
General  Counsel,  Rules  Docket  Clerk, 
room  10276,  Department  of  Housing  and 


Urban  Development.  451  Seventh  Street. 
SW.,  Washington,  DC  20410.  Facsimile 
(FAX)  are  not  acceptable.  A  copy  of 
each  communication  submitted  will  be 
available  for  public  inspection  and 
copying  on  weekdays  between  7:30  a.m. 
and  5:30  p.m.  at  the  above  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  Tahash.  Director.  Planning  and 
Procedures  Division,  room  6280, 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street,  SW., 
Washington,  DC,  20410-0500; 
telephone:  (voice)  (202)  708-3944  and 
(TDD)  (202)  708-4594.  (These  are  not 
toll-free  numbers). 
SUPPLEMENTARY  INFORMATION:  This 
proposed  rule  would  amend  title  24  of 
the  Code  of  Federal  Regulations  by 
adding  new  §§  880.609(c).  881.609(c), 
883.210(c),  884.109(d),  886.112(d)  and 
886.312(d),  which  would  allow  HUD  to 
grant  additional  rental  adjustments  to 
privately  owned  Section  8  projects  to 
combat  drug-related  criminal  activity. 
The  proposed  rule  would  implement 
section  542  of  the  Cranston-Gonzalez 
National  Affordable  Housing  Act,  which 
amended  section  8(c)(2)(B)  of  the  U.S. 
Housing  Act  of  1937. 

Other  Matters 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  has 
been  made  in  accordance  with  HUD 
regulations  at  24  CFR  part  50.  which 
implement  section  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1969.  The  finding  is  available  for  public 
inspection  between  7:30  a.m.  and  5:30 
p.m.  weekdays  in  the  office  of  the  Rules 
Docket  Clerk  at  the  above  address. 

This  proposed  rule  was  listed  as  item 
1581  in  the  Department's  Semiannual 
Agenda  of  Regulations  published  on 
April  25. 1994  (59  FR  20424.  20446)  in 
accordance  with  Executive  Order  12866 
and  the  Regulatory  Flexibility  Act. 

In  accordance  with  5  U.S.C.  605(b) 
(the  Regulatory  Flexibility  Act),  the 
undersigned  hereby  certifies  that  this 
proposed  rule  does  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  proposed  rule  would  have  a 
minimal  effect  on  small  entities.  It 
would  not  result  in  any  windfall 
adjustments  for  owners  because  they 
have  to  substantiate  to  HUD  the  need  to 
combat  drug  related  crime  to  recoup 
expenses  incurred. 

The  General  Counsel,  as  the 
Designated  Official  under  section  6(a)  of 
Executive  Order  12612.  Federalism,  has 
determined  that  the  policies  contained 
in  this  proposed  rule  will  not  have 
substantial  direct  effects  on  States  or 
their  political  subdivisions,  or  the 


relationship  between  the  Federal 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  As  a  resuh.  the 
proposed  rule  is  not  subject  to  review 
under  the  Order.  Specifically,  the 
requirements  of  this  proposed  rule  are 
directed  to  private  owners  of  Section  8 
projects  and  do  not  impinge  upon  the 
relationship  between  the  Federal 
government  and  State  and  local 
governments. 

The  General  Counsel,  as  the 
Designated  Official  under  Executive 
Order  12606,  The  Family,  has 
determined  that  this  proposed  rule  does 
not  have  potential  for  significant  impact 
on  family  formation,  maintenance,  and 
general  well-being,  and,  thus,  is  not 
subject  to  review  under  the  Order.  The 
proposed  rule  involves  additional  rental 
adjustments  which  would  be  provided 
to  private  owners  of  Section  8  projects. 
Any  effect  on  the  family  would  likely  be 
indirect  and  insignificant. 

List  of  Subjects 

24  CFR  Part  B80 

Grant  programs — housing  and 
community  development.  Rent 
subsidies.  Reporting  and  recordkeeping 
requirements. 

24  CFR  Part  681 

Grant  programs — housing  and 
community  development.  Rent 
subsidies.  Reporting  and  recordkeeping 
requirements. 

24  CFR  Part  883 

Grant  programs— housing  and 
community  development,  Rent 
subsidies.  Reporting  and  recordkeeping 
requirements. 

24  CFR  Part  884 

Grant  programs — housing  and 
community  development.  Rent 
subsidies.  Reporting  and  recordkeeping 
requirements.  Rural  areas. 

24  CFR  Part  886 

Grant  programs — housing  and 
community  development.  Lead 
poisoning.  Rent  subsidies.  Reporting 
and  recordkeeping  requirements. 

Accordingly,  title  24  of  the  Code  of 
Federal  Regulations,  parts  880.  881,  883. 
884.  and  886,  would  be  amended  as 
follows: 

PART  880— SECTION  8  HOUSING 
ASSISTANCE  PAYMENTS  PROGRAM 
FOR  NEW  CONSTRUCTION 

1.  The  authority  citation  for  part  880 
would  continue  to  read  as  follows: 

Authority:  42  U.S.C  1437a.  1437c,  1437f, 
3535(d).  and  13611-13619. 
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2.  Section  880.609  would  )e  amended 
by  revising  the  section  headi  ng 
redesignating  the  existing  ps  ra 
as  paragraph  (d),  and  adding 
paragraph  (c),  to  read  as  foil 


OU' 


§880.609    Rent  adjustments. 


(c)  Adjustmf^nts  for  dnign  Inted 
criminni  activity.  (1)  HUD  m  ly  (at  the 
discretion  of  the  Secretary  ar  d  subject 
to  the  availability  of  appropr  ations),  on 
a  project  by  preject  basis,  ap  trove 
adjustments  to  the  gross  rent  to  a  level 
no  greater  than  120  percent  c  f  the 
monthly  gross  rents  for  the  p  oject 
(multiply  1.20  by  the  current  gross  rents 
for  each  unit  size  under  Hou;  ing 
Assistance  Payments  Contrai  t)  to  cover 
the  cost  of  maintenance,  seci  rity 
capital  repairs,  and  reserves  i  equired  for 
the  private  owner  to  address  he  drug- 
related  criminal  activity  prol:  em. 

(2)(i)  HUD  Field  Offices  or  ;ontract 
administrators  shall  approve  ;pecial 
rent  increases  ba.sed  on  a  wri  ten 
submission  from  the  owner  w  hich  is  to 
include  all  supporting  data  a;  may  be 
required  by  HUD.  In  order  to  )e  eligible 
for  such  an  adjustment,  the  p  oject  rent 
increases  must  be  determinet  by  the 
Annual  Adjustment  Factors. 

(ii)  In  order  to  be  considereh  for  a 
special  adjustment,  owners  si  all  submit 
sufficient  evidence,  as  require  d  by  HUD. 
to  the  Field  Offices  or  contrar  t 
administrator  that  will  allow  HUD  to 
determine  that: 

(A)  The  project  is  located  ir 
community  where  the  drug-re  ated 
criminal  activity  is  communit  ^-wide 
and  not  project  specific;  and 

(B)  The  drug-related  crimin  il  activity 
has  resulted  in  substantial  inc  reases  in 
the  project's  operating,  maint«  nance  and 
capital  repair  expenses. 

(iii)  Prior  to  approval  of  a  special 
adjustment  to  cover  the  cost  o  physical 
improvements.  HUD  will  perf  )rm  an 
environmental  review  to  the  e  <tent 
required  by  HUDs  environme  ital 
regulations  at  24  CFR  part  50,  including 
the  applicable  related  authorii  es  at  2A 
CFR  50.4. 

(3)(i)  The  special  adjustmen   remains 
in  effect  (subject  to  the  availah  ility  of 
funds)  until  the  security  probi  ;ms  at  the 
project  are  rectified  or  costs  de  crease. 

(ii)  HUD  Field  Offices  or  cor  tract 
administrators  are  authorized  o  ■■ba(.k 
out"  the  special  adjustment  w  len  the 
need  for  the  special  rent  incre.  .se  can  no 
longer  be  justified.  Prior  to  cor  iputing 
an  annual  adjustment  of  rents,  all 
special  rent  increases  approvei   should 
be  reviewed  by  HUD  Field  Off  ces  or 
contract  administrators  to  dete  mine  if 
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the  special  adjustment  needs  to  be 
"backed  out.' 


graph  (c) 
a  new 
s: 


PART  881— SECTION  8  HOUSING 
ASSISTANCE  PAYMENTS  PROGRAM 
FOR  SUBSTANTIAL  REHABILITATION 

.3.  The  authority  citation  for  pari  881 
would^ontinue  to  read  as  follows: 

Authority:  42  IJ.S.C.  1437a.  1437c,  14.i7f, 
3535l(!).  12701.  and  13611-13619. 

4.  Section  881.609  would  be  amended 
by  revising  the  section  heading, 
redesignating  the  existing  paragraph  (c) 
as  paragraph  (d),  and  adding  a  new 
paragraph  (c),  to  read  as  follows: 

§  881 .609    Rent  adjustments. 
•         *         •         •         » 

(c)  Adjustments  for  drug-relntfd 
criminni  activity.  (1)  HUD  may  (at  the 
discretion  of  the  Secretary  and  subject 
to  the  availability  of  appropriations),  on 
a  project  by  project  basis,  approve 
adjustments  to  the  gross  rent,  to  a  level 
no  greater  than  120  percent  of  the 
monthly  gross  rents  for  the  project 
(multiply  1.20  by  the  current  gross  rents 
for  each  unit  size  under  Housing 
Assistance  Payments  Contract)  to  cover 
the  cost  of  maintenance,  security, 
capital  repairs,  and  reserves  required  for 
the  private  owner  to  address  the  drug- 
related  criminal  activity  problem. 

(2)(i)  HUD  Field  Offices  or  contract 
administrators  shall  approve  special 
rent  increases  based  on  a  written 
submission  from  the  owner  which  is  to 
include  all  supporting  data  as  may  be 
required  by  HUD.  In  order  to  be  eligible 
for  such  an  adjustment,  the  project  rent 
increa.ses  must  be  determined  by  the 
Annual  Adjustment  Factors. 

(ii)  In  order  to  be  con.sidered  for  a 
special  adjustment,  owners  shall  submit 
sufficient  evidence,  as  required  bv  HUD. 
to  the  Field  Offices  or  contract 
administrator  that  will  allow  HUD  to 
determine  that: 

(A)  The  project  is  located  in  a 
community  where  the  drug-related 
f:riminal  activity  is  community-wide 
and  not  project  specific;  and 

(B)  The  drug-related  criminal  activity 
has  resulted  in  substantial  increases  in 
the  project's  operating,  maintenant  e  and 
capital  repair  expenses. 

(iii)  Prior  to  approval  of  a  special 
adjustment  to  cover  the  cost  of  phvsical 
improvements.  HUD  will  perform  an 
environmental  review  to  the  extent 
required  by  HUD's  environmental 
regulations  at  24  CFR  part  50,  including 
the  applicable  related  authorities  at  24 
CFR  50.4. 

(3)(i)  The  special  adjustment  remains 
in  effect  (subject  to  the  availability  ol 


funds)  until  the  security  problems  at  the 
project  are  rectified  or  costs  decrease. 

(ii)  HUD  Field  Offices  or  contract 
administrators  are  authorized  to  "back 
out"  the  special  adjustment  when  the 
need  for  the  special  rent  increase  can  no 
longer  be  justified.  Prior  to  computing 
an  annual  adjustment  of  rents,  all 
special  rent  increases  approved  should 
be  reviewed  by  HUD  Field  Offices  or 
contract  administrators  to  determine  if 
the  special  adjustment  needs  to  be 
"backed  out." 
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PART  883— SECTION  8  HOUSING 
ASSISTANCE  PAYMENTS 
PROGRAM— STATE  HOUSING 
AGENCIES 

5.  The  authority  citation  for  part  883 
would  continue  to  read  as  follows; 

Authority:  42  l!.S.C.  1437a,  1437c,  14:i7), 
3.^3.5(d),  and  13611-13619. 

6.  Section  883.710  would  be  a.iiended 
by  revising  the  section  heading, 
redesignating  the  existing  paragraph  li.) 
as  paragraph  (d),  and  adding  a  new 
paragraph  (c).  to  read  as  follows: 

§  883.71 0    Rent  adjustments. 

•         »        •        •        • 

(c)  Adjustments  for  drug-related 
criminal  activity.  (1)  HUD  may  (at  the 
discretion  of  the  Secretary  and  subject 
to  the  availability  of  appropriations),  on 
a  project  by  project  basis,  approve 
adjustments  to  the  gross  rent,  to  a  level 
no  greater  than  120  percent  of  the 
monthly  gross  rents  for  the  project 
(multiply  1.20  by  the  current  gross  rents 
for  each  unit  size  under  Housing 
Assistance  Payments  Contract)  to  rovei 
the  cost  of  maintenance,  security, 
capital  repairs,  and  reserves  required  for 
the  private  owner  to  address  the  drug- 
related  criminal  activity  problem. 

(2)  (i)  HUD  Field  Offices  or  contrat.l 
administrators  shall  approve  special 
rent  increases  based  on  a  written 
submission  from  the  owner  which  is  to 
include  all  supporting  data  as  mey  be 
required  by  HUD.  In  order  to  be  eligible 
for  such  an  adjustment,  the  project  rent 
increases  must  be  determined  by  the 
Annual  Adjustment  Factors. 

(ii)  In  order  to  be  considered  for  a 
special  adjustment,  owners  shall  submit 
sufficient  evidence,  as  required  by  HIT), 
to  the  Field  Offices  or  contract 
administrator  that  will  allow  HUD  to 
determine  that: 

(A)  The  project  is  located  in  a 
community  where  the  drug-related 
criminal  activity  is  community-wide 
and  not  project  specific;  and 

(B)  The  drug-related  criminal  activity 
has  resulted  in  substantial  increases  in 


the  project's  operating,  maintenance  and 
capital  repair  expenses. 

(iii)  Prior  to  approval  of  a  special 
adjustment  to  cover  the  cost  of  physical 
improvements.  HUD  will  perform  an 
environmental  review  to  the  extent 
required  by  HUD's  environmental 
regulations  at  24  CFR  part  50,  including 
the  applicable  related  authorities  at  24 
CFR  50.4. 

(3)  (i)  The  special  adjustment  remains 
in  effect  (subject  to  the  availability  of 
funds)  until  the  security  problems  at  the 
project  are  rectified  or  costs  decrease. 

(ii)  HUD  Field  Offices  or  contract 
administrators  are  authorized  to  "back 
out"  the  special  adjustment  when  the 
need  for  the  special  rent  increase  can  no 
longer  be  justified.  Prior  to  computing 
an  annual  adjustment  of  rents,  all 
special  rent  increases  approved  should 
he  reviewed  by  HUD  Field  Offices  or 
contract  administrators  to  determine  if 
the  special  adjustment  needs  to  be 
"backed  out." 


PART  884— SECTION  8  HOUSING 
ASSISTANCE  PAYMENTS  PROGRAM, 
NEW  CONSTRUCTION  SET-ASIDE  FOR 
SECTION  515  RURAL  RENTAL 
HOUSING  PROJECTS 

7.  The  authority  citation  for  part  884 
would  continue  to  read  as  follows: 

Authority:  42  LLS.C.  1437a.  1437c.  1437f. 
;i535(d).and  13611-13619. 

8.  Section  884.109  would  be  amended 
by  redesignating  the  existing  paragraph 
(d)  as  paragraph  (e).  and  adding  a  new 
paragraph  (d).  to  read  as  follows: 

§884.109    Rent  adjustments. 

•         •         •         «         • 

(d)  Adjustments  for  drug-related 
criminal  activity.  (1)  HUD  may  (at  the 
discretion  of  the  Secretary  and  subject 
to  the  availability  of  appropriations),  on 
a  project  by  project  basis,  approve 
adjustments  to  the  gross  rent,  to  a  level 
no  greater  than  120  percent  of  the 
monthly  gross  rents  for  the  project 
(multiply  1.20  by  the  current  gross  rents 
for  each  unit  size  under  Housing 
Assistance  Payments  Contract)  to  cover 
the  cost  of  maintenance,  security, 
capital  repairs,  and  reserves  required  for 
the  private  owner  to  address  the  drug- 
related  criminal  activity  problem. 

(2)  (i)  HUD  Field  Offices  or  contract 
administrators  shall  approve  special 
rent  increases  based  on  a  w  ritten 
submission  from  the  owner  which  is  to 
include  all  supporting  data  as  may  be 
required  by  HUD.  In  order  to  be  eligible 
for  such  an  adjustment,  the  project  rent 
increases  must  be  determined  bv  the 
Annual  Adjustment  Factors. 


(ii)  In  order  to  be  considered  for  a 
special  adjustment,  owners  shall  submit 
sufficient  evidence,  as  required  by  HUD. 
to  the  Field  Offices  or  contract 
administrator  that  will  allow  HUD  to 
determine  that: 

(A)  The  project  is  located  in  a 
community  where  the  drug-related 
criminal  activity  is  community-wide 
and  not  project  specific;  and 

(B)  The  drug-related  criminal  activity 
has  resulted  in  substantial  increases  in 
the  project's  operating,  maintenance  and 
capital  repair  expenses. 

(iii)  Prior  to  approval  of  a  special 
adju.stment  to  cover  the  cost  of  physical 
improvements,  HUD  will  perform  an 
environmental  review  to  the  extent 
required  by  HUD's  environmental 
regulations  at  24  CFR  part  50.  including 
the  applicable  related  authorities  at  24 
CFR  50.4. 

(3)  (i)  The  special  adjustment  remains 
in  effect  (subject  to  the  availability  of 
funds)  until  the  security  problems  at  the 
project  are  rectified  or  costs  decrease. 

(ii)  HUD  Field  Offices  or  contract 
administrators  are  authorized  to  "back 
out"  the  special  adjustment  when  the 
need  for  the  special  rent  increase  can  no 
longer  be  justified.  Prior  to, computing 
an  annual  adjustment  of  rents,  all 
special  rent  increases  approved  should 
be  reviewed  by  HUD  Field  Offices  or 
contract  administrators  to  determine  if 
the  special  adjustment  needs  to  be 
"backed  out." 


PART  886— SECTION  8  HOUSING 
ASSISTANCE  PAYMENTS 
PROGRAMS— SPECIAL 
ALLOCATIONS 

9.  The  authority  citation  for  part  886 
would  continue  to  read  as  follows; 

Authority:  42  U.S.C.  1437a.  1437c.  1437f. 
3535(d),  and  13611-13619. 

10.  Section  886.112  would  be 
amended  by  redesignating  the  existing 
paragraphs  (d)  and  (e)  as  paragraphs  (e) 
and  (f).  respectively,  and  adding  a  new 
paragraph  (u).  to  read  as  follows: 

§886.112    Rent  adjustments. 

•         •         •         *         • 

(d)  Adjustments  for  dnig-related 
criminal  activity.  (1)  HUD  may  (at  the 
discretion  of  the  Secretary  and  subject 
to  the  availability  of  appropriations),  on 
a  project  by  project  basis,  approve 
adjustments  to  the  gross  rent,  to  a  level 
no  greater  than  120  percent  of  the    . 
monthly  gross  rents  for  the  project 
(multiply  1.20  by  the  current  gross  rents 
for  each  unit  size  under  Housing 
A.ssistance  Payments  Contract)  to  cover 
the  cost  of  maintenance,  security, 
capital  repairs,  and  reserves  required  for 


the  private  owner  to  address  the  drug- 
related  criminal  activity  problem. 

(2)  (i)  HUD  Field  Offices  or  contract 
administrators  shall  approve  special 
rent  increases  based  on  a  written 
submission  from  the  owner  which  is  to 
include  all  supporting  data  as  may  be 
required  by  HUD.  In  order  to  be  eligible 
for  such  an  adjustment,  the  project  rent 
increases  must  be  determined  by  the 
Annual  Adjustment  Factors. 

(ii)  In  order  to  be  considered  for  a 
special  adju.stment.  owners  shall  submit 
sufficient  evidence,  as  required  bv  HUD. 
to  the  Field  Offices  or  contract 
adiTiinistrator  that  will  alio'.v  HUD  to 
determine  that: 

(A)  The  project  is  located  in  a 
community  where  the  drug-related 
criminal  activity  is  community-wide 
and  not  project  specific;  and 

(B)  The  drug-related  criminal  activity 
has  resuhed  in  substantial  increases  in 
the  project's  operating,  maintenance  and 
capital  repair  expenses. 

(iii)  Prior  to  approval  of  a  special 
adjustment  to  cover  the  cost  of  physical 
improvements.  HUD  will  perform  an 
environmental  review  to  the  extent 
required  by  HUD's  environmental 
regulations  at  24  CFR  part  50.  including 
the  applicable  related  authorities  at  24 
CFR  50.4. 

(3)(i)  The  special  adjustment  remains 
in  effect  (subject  to  the  availability  of 
funds)  until  the  security  problems  at  the 
project  are  rectified  or  costs  decrea.se. 

(ii)  HUD  Field  Offices  or  contract 
administrators  are  authorized  to  "back 
out"  the  special  adjustment  when  the 
need  for  the  special  rent  increase  can  no 
longer  be  justified.  Prior  to  computing 
an  annual  adjustment  of  rents,  all 
special  rent  increases  approved  should 
be  reviewed  by  HUD  Field  Offices  or 
contract  administrators  to  determine  if 
the  special  adjustment  needs  to  be 
"backed  out." 

*  «        •         «         • 

11.  Section  886.312  would  be 
amended  by  redesignating  the  existing 
paragraphs  (d)  and  (e)  as  paragraphs  (e) 
and  (f),  respectively,  and  addiiig  a  new 
paragraph  (d).  to  read  as  follows; 

§886.312    Rent  adjustments. 

•  •         •         •         • 

(d)  Adjustments  for  drug-related 
criminal  activity.  (1)  HUD  may  (at  the 
discretion  of  the  Secretary  and  subject 
to  the  availability  of  appropriations),  on 
a  project  by  project  basis,  approve 
adjustments  to  the  gross  rent,  to  a  level 
no  greater  than  120  percent  of  the 
monthly  gross  rents  for  the  project 
(multiply  1.20  by  the  current  gross  rents 
for  each  unit  size  under  Housing 
Assistance  Payments  Contract)  to  cover 
the  cost  of  maintenance,  .security. 
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Dat(!d:  lune  7.*1994. 
Nicolas  P.  Retsinas, 

Assistant  Sucretnry  for  Housi/^—Ffdiriil 

Housing  (Commissioner. 
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DEPARTMENT  OF  THE  TREASURY 

27  CFR  Part  4 

(Notice  No.  797;  Ret:  Notice  No.  792) 

RIN  1512-AB25 

Use  of  the  Term  "Reserve"  on  Wine 
Labels  (93F-033P) 

AGENCY:  Bureau  of  Alcohol.  Tobrx  <  o 
and  Firearms  (ATF),  Department  of  the 
Treasury. 

ACTION:  Advance  notice  of  proposed 
rulemaking;  extension  of  comment 
period. 

SUMMARY:  This  notice  extends  the 
comment  period  for  Notice  No.  792.  an 
advance  notice  of  proposed  rulemaking, 
published  in  the  Federal  Register  on 
March  17,  1994.  ATF  has  received  a 
request  to  extend  the  comment  period  in 
order  to  provide  sufficient  time  for  all 
interested  parties  to  respond  to  the 
complex  i.s.sues  addressed  in  the 
advance  notice. 

DATES:  Written  comments  must  be 
received  on  or  before  July  1.5,  1994. 
ADDRESSES:  Send  written  comments  to: 
Chief,  Wine  ajid  Beer  Branch;  Bureau  ol 
Alcohol,  Tobacco  and  Firearms;  P.O. 
Box  50221;  Washington,  DC  20091-         - 
0221;  ATTN:  Notice  No.  797. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  P.  Ficaretta,  Wine  and  Beer 
Branch,  Bureau  of  Alcohol,  Tobacco  and 
Firearms,  650  Massachu.setts  Avenue, 
NW.,  Washington,  DC  20226  (202-927- 
82.30). 

SUPPLEMENTARY  INFORMATION: 
Background 

On  March  17,  1994,  ATF  published  an 
advance  notice  of  proposed  rulemaking 
(ANPRM)  in  the  Federal  Register 
soliciting  comments  from  the  public  and 
indu.stry  on  whether  the  regulations 
should  be  amended  to  include  a 
definition  for  the  term  "reserve"  when 
used  on  wine  labels  (Notice  No.  792:  59 
FR  12566). 

The  comment  period  for  Notice  No. 
792  was  .scheduled  to  close  on  June  15, 
1994.  Prior  to  the  close  of  the  comment 
period  ATF  received  a  request  from  a 
national  trade  association,  the  National 
Association  of  Beverage  Importers,  Inc. 
(N.ABI),  to  extend  the  comment  period 
an  additional  60  days.  NABI, 
representing  the  companies  that  import 
90  percent  of  all  alcoholic  beverages 
brought  into  the  U.S.,  stated  that  it  must 
coordinate  the  comments  of  its 
members,  many  of  whom  are  foreign 
companies  importing  their  products  into 
the  U.S.  Additional  time  is  needed  in 
order  to  adequately  analyze  and 


conuiumicate  the  impact  that  thf 
ANPRM  will  have  on  NABI  n-.tmber 
companies. 

In  consideration  of  the  above.  ATF 
finds  that  an  extension  of  the  comment 
period  is  warranted.  However,  the 
•comment  period  is  being  extended  .30 
days,  until  July  15,  1994.  The  Bureau 
believes  that  a  comment  period  totaling 
120  days  is  a  sufficient  amouril  of  lime 
for  all  interested  parties  to  respond, 

Drafting  lufonnation 

The  principal  author  of  this  dot  un)ei)t 
is  James  P.  Ficaretta,  Wine  and  Beer 
Branch,  Bureau  of  Alcohol.  Tobrscc  o  .,),d 
Firearms. 

List  of  Subjects  in  27  CFR  Pari  4 

Advertising.  Consumer  protet  imu. 
Customs  duties  and  inspection,  Imports. 
Labeling,  Packaging  and  containers,  .-;!id 
Wine.  » 

Authority  and  I.ssuance:  T.*-.,*  ry.jj.i  e  ,•; 
issued  under  th(!  authority  in  1'7  I.'  .S  «'.  I(i5 

.Si)>n<;<j:  [uiie  7.  19')4. 
Daniel  R.  Black. 
Acting  Director. 

IFR  Do<:.  44-14.381  Fiifd  ti-i:j-«<4   h  4'-.  .-.-.v.l 
BILUNG  CODE  481(K>1-U 


DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Heatth 
Administration 

29  CFR  Parts  1910, 1915.  1926  and 
1928 

[Docket  No.  H-122] 

RIN1218-AB37 

Indoor  Air  Quality;  Proposed  Role 

AGENCY:  Occupational  Safety  snd  Health 
Administration  (OSHA),  Labor. 
ACTION:  Extension  of  Comment  Period 
and  Rescheduling  of  Public  Hearing. 

SUMMARY:  By  this  document,  the 
Occupational  Safety  and  Health 
Administration  (OSHA)  is  extending  ihe 
comment  period  and  dates  for 
submitting  notices  of  intention  to 
appear,  as  well  as  hearing  testimony  and 
evidence,  and  is  postponing  the  public 
hearing  on  the  proposed  rule  on  indoor 
air  quality  which  was  published  on 
April  5,  1994  (59  FR  15968).  The 
comment  period  was  to  end  on  June  29. 
1994;  public  hearings  were  scheduled  lo 
begin  on  July  12,  1994.  Following 
publication  of  the  proposal,  thirteen 
written  reque.sts  to  extend  the  comment 
period  or  postpone  the  public  hearing 
were  received.  As  a  result  of  these 
requests,  OSHA  is  extending  the 
comment  period  to  August  13,  1994. 
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Public  hearings  will  be  scheduled  lo 
liH^in  on  September  20. 1994. 
DATES:  Comments  nuist  be  postmarked 
Oil  or  before  August  13.  1994.  Notices  of 
intention  to  Appear  at  the  public 
bearing  must  be  postmarked  on  or 
before  August  5,  1994.  Testimony  and 
evidence  to  be  submitted  at  the  hearing 
rmist  he  postmarked  by  Au<4iist  1.1.  1994. 
The  liearing  will  begin  at  9:30  a.m.. 
Tuesday.  September  20.  1994  in 
Washington,  DC. 
ADDRESSES:  Comments  are  to  be 
submitted  in  quadruplicate  or  1  original 
(hard  copy)  and  1  disk  (.">-l/4  or  3-1/2) 
in  WP  5.0.  5.1.  6.0  or  Ascii  to-  Docket 
Office.  Docket  No.  H-122.  .--oom  N- 
l(vi').  U.  S.  Department  of  Libor.  200 
CxMistitution  Avenue.  N'VV  ,  Washington. 
IX:  20210;  Telephone:  (202)  219-7894. 
.\ny  information  not  contained  on  disk, 
e.g..  studies,  articles,  etc..  must  he 
submitted  in  quadruplicate. 

Notices  of  intention  to  appearand 
ttstimony  and  evidence  are  to  f»e 
submitted  in  quadruplii:ate  to:  Mr. 
Thomas  Hall,  Division  of  Consumer 
.Affairs,  Occupational  Safets  and  Health 
Administration,  200  Con.stitution 
.Avenue,  NW.,  room  N-3r>49. 
Washington.  DC  20210;  Telephone: 
(202)219-8615. 

The  hearing  will  l»e  held  in  the 
auditorium,  of  the  U.S.  Department  of 
Labor,  200  Constitution  .Avenue.  NW.. 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
lames  F.  Foster,  Office  of  Public  Affairs. 
Occupational  Safety  and  Health 
.Administration,  room  N-3R49.  U.  S. 
Department  of  Labor.  200  Constitution 
Avenue,  NW.,  Washington.  DC  20210; 
Telephone:  (202)  219-8131. 

SUPPLEMENTARY  INFORMATION: 

Dackground 

On  April  5,  1994,  OSHA  published  a 
notice  of  proposed  rulemaking  on 
indoor  air  quality  (59  FR  13968  et  svq.). 
The  proposal  covered  a  broad  range  of 
issues  falling  into  two  major  categories: 
( 1 )  Crtjneral  indoor  air  quality  as 
manifested  in  sick  building  syndrome 
and  building  related  illnesses;  and  (2) 
environmental  tobacco  smoke 

Extension  of  the  Comment  Period  and 
Re-scheduling  of  the  Public  Hearings 

Thus  far  OSHA  has  receive  thirteen 
written  requests  to  extend  the  comment 
period  or  re-schedule  the  public  hearing 
to  a  later  date.  These  requests  have  been 
received  from:  Business  Council  on 
Indoor  Air  (Exh.  9-121).  Law  firm  of 
Paul,  Hastings,  Janofsky,  and  Walker 
(Kxh.  9-2265).  National  Energy 
Management  Institute  (Exh.  9^229), 
Marrt'ra  Associates.  Inc  (Fvh,  9-339).  R. 


].  Reynolds  Tobacco  Company  (Exh.  9- 
540).  Clean  Air  Device  Manufacturers 
Coalition  (Exh.  9-1610).  ICF  Kaiser 
Environment  and  Energy  Group  (Exh.  9- 
1612).  Philip  Morris  (Exh.  9-2202). 
Total  Indoor  Environmental  Quality 
Coalition  (Exh.  9-541).  American 
Nurses  Association  (Exh.  9-2263). 
National  Licensed  Beverage  Association 
(Exh.  9-2264),  United  Technologies 
Carrier  (Exh.  9-1613)  and  United  Air 
Specialists,  Inc  (Exii.  9-2288).  The 
reque,sters  believe  that  a  number  of 
factors  including  the  amount  and 
complexity  of  information  relied  on  in 
the  proposal,  the  desire  of  interested 
persons  to  submit  extensive  c;ommenls 
and  for  various  trade  associations  to 
coordinate  among  their  members  justif\ 
a  modest  extension  of  time.  Based  on 
these  requests,  the  Agency  has  agreed  to 
an  extension  of  the  comment  period  and 
has  re-scheduled  the  public  hearings  to 
allow  more  time  for  interested  persons 
to  adequately  prepare  their  response  to 
the  OSHA  proposal.  OSHA's  rules  for 
participating  in  its  rulemaking  were 
printed  in  the  proposal  {39  FR  16034). 
All  persons  interested  in  participating 
in  this  proceeding  are  requested  to 
review  these  rules  in  their  entiretv.  For 
public  convenience  these  procedures 
are  summarized  below. 

Notice  of  Intention  to  Appear  at  the 
Informal  Hearing 

Pursuant  to  section  6(h)(3)  of  the  OSH 
Act.  an  informal  public  hearing  will  be 
held  on  the  lAQ  proposal  in 
Washington,  DC  from  September  20 
through  October  14,  1994.  The  hearing 
may  be  extended  if  this  period  is  not 
adequate  to  accommodate  all  those 
filing  valid  notices  of  intention  to 
appear  at  the  public  hearing  or  the 
hearing  may  be  shortened  if  the 
schedule  is  completed  earlier. 

The  hearing  will  begin  at  9:30  a.m.  on 
Tuesday,  September  20,  1994  in  the 
auditorium  of  the  Frances  Perkins 
Building.  U.S.  Department  of  Labor.  200 
Constitution  Avenue.  NW..  Washington. 
DC  20210. 

Persons  desiring  to  participate  at  the 
informal  public  hearing  must  fde  a 
notice  of  intention  to  appear  by  August 
5, 1994.  The  notice  of  intention  to 
appear  must  contain  the  following 
information: 

1.  The  name,  address,  and  telephone 
number  of  each  person  to  appear; 

2.  The  capacity  in  which  tne  person 
will  appear; 

3.  Tne  approximate  amount  of  time 
required  for  the  pre.sentation; 

4.  The  issues  tnat  will  be  addressed; 

5.  A  brief  statement  of  the  position 
that  will  be  taken  with  rtispet  t  to  each 
issue;  and 


6.  Whether  the  party  intends  to 
submit  documentary  evidence  and.  if  .so, 
a  brief  summary  of  it. 

The  notice  of  intention  to  appear  shall 
be  mailed  to  Mr.  Thomas  Hall.  OSHA 
Division  of  Consumer  Affairs,  Do<:ket 
No.  H-122,  U.  S.  Department  of  Lnibor. 
room  N-3647,  200  Constitution  Avenue. 
NW..  Washington.  DC  20210; 
Telephone:  (202)  219-861.5. 

A  notice  of  intention  to  appear  mav 
also  be  transmitted  bv  facsimile  to  (202) 
219-5986.  by  the  same  date,  provided 
that  the  original  and  3  copies  are  sent 
to  the  same  address  and  postmarked  bv 
the  due  date. 

Individuals  with  disabilities  wishing 
to  attend  the  hearing  should  contact  the 
hearing  management  officer.  Mr. 
Thomas  Hall,  to  obtain  appropriate 
accommodations  at  the  hearing 

Filing  of  Testimony  and  Evidence 
Before  the  Hearing 

Any  party  requesting  to  appear  at  the 
hearing  or  anyone  who  intends  to 
submit  documentary  evidence,  nuist 
provide  in  quadruplicate  the  testimony 
and  evidence  to  be  presented  at  the 
informal  public  hearing.  One  copv  shall 
not  be  stapled  or  bound  and  must  be 
suitable  for  copying.  These  materials 
must  be  provided  to  Mr.  Thomas  Hall, 
OSHA  Division  of  Consumer  Affairs  at 
the  address  above  and  must  be 
postmarked  no  later  than  August  13. 
1994. 

Each  submission  will  be  reviewed 
carefully  in  light  of  the  amount  of  time 
requested  in  the  notice  of  intention  to 
appear.  In  instances  where  the 
information  contained  in  the 
submission  does  not  justify  the  amount 
of  time  requested,  a  more  appropriate 
amount  of  time  will  be  allo<:ated  and  the 
participant  will  be  notified  of  that  fact 
prior  to  the  informal  public  hearing. 

Any  party  who  has  not  compliecT with 
the  above  requirement  may  be  denied  an 
opportunity  to  participate  or  may  be 
requested  to  return  for  questioning  at  a 
later  time. 

Any  party  who  has  not  filed  a  notice 
of  intention  to  appear  may  be  allowed 
to  testify  for  no  more  than  10  minutes 
as  time  permits,  at  the  discretion  of  the 
Administrative  Law  Judge,  but  will  not 
be  allowed  to  question  other  witnesses. 
Because  of  the  great  amount  of  interest 
that  the  proposal  has  generated  thus  far. 
there  may  not  be  enough  time  to 
accommodate  those  individuals  wishing 
to  make  short  presentations  who  have 
not  filed  valid  notices  of  intention  to 
appear;  however,  efforts  will  be  made  to 
allow  such  short  presentations. 

Notices  of  intention  to  appear, 
testimony  and  evidence  will  be 
available  for  inspection  and  copying  at 
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3.  To  confine  the  presentations  to  the 
matters  pertinent  to  the  is.sues  raised; 

4.  To  regulate  the  (x>nduc:t  of  those 
pres«jnt  at  the  hearing  by  appropriate 
means; 

5.  In  the  judge's  di.s«;retion,  to 
question  and  permit  the  questioning  ol 
any  witness  and  lo  limit  the  time  for 
questioning;  and 

6.  In  the  judge's  dis«:retion,  to  keep 
the  re<ord  open  for  a  reasonable,  stated 
linje  to  rec  eive  written  information  and 
additional  data,  views  and  argiimenis 
from  any  person  who  has  partit  ip.ited  ni 
the  oral  pro<.eedings. 

OSHA  re<:ognizes  that  there  nv.iy  be 
interested  persons  or  organizations  who. 
through  their  knowledge  of  the  subjei;! 
matter  or  their  experiem;e  in  the  field, 
would  wish  to  endorse  or  sujiport  the 
whole  proposal  or  certain  provisions  ol 
the  proposal.  OSHA  wehjimes  such 
sup|x)rtive  comments,  including  any 
pertinent  data  and  co.st  information 
which  may  be  available,  in  order  th.it 
•be  n»c;ord  of  this  rulemaking  will 
present  a  balanced  pi<  ture  of  the  public 
response  on  the  issues  involved 

Authority  and  Signature 

This  do«:ument  was  prepare*!  u'.der 
the  direction  of  Joseph  A.  Dear. 
Assistant  .Secretary  of  Labor  for 
Otj.upational  Safely  and  Health,  U.  S 
Department  of  Labor.  200  Con.stitutJon 
Avenue.  NW.,  Washington,  DC  2J)210.  It 
is  issued  pursuant  to  set  tion  6ib)  of  the 
Occupational  Safety  and  Health  Act  of 
1970  (H4  Stat.  1.593"  29  U.S.C.  mb). 

.Signed  at  Washington.  EK'.  fhisfifh  d^y  tit 
I  rim;  19<M. 

loseph  A.  Dear. 

Ayyistn:U  Sucrfttiry  of  Lul.ui 

IFKUx.  94-14:)J3  I  )l.;d  (>-).,-•«,  8-15  ;;».| 
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ENVIRONMENTAL  PROTECTfON 
AGENCY 

40  CFR  Part  52 

|CA  71-4-6351;  FRL^997-9) 

Approval  and  Promulgation  ol 
Implementation  Plans  California  Stale 
Implementation  Plan  Revision  Santa 
Bart>ara  County  Air  Pollution  Control 
District  San  Diego  County  Air  Pollution 
Control  District 

AGENCY:  Environmental  Prof»t  tion 

Agency  (EPA). 

ACTION:  Notice  of  propositi!  nilemakuig 

SUMMARY:  EPA  is  proposing  to  approve 
revisions  to  the  California  St.ite 
Implementation  Plan  (SIP)  which 
««ni:eni  the  control  of  vobtile  organic 


t;ompound  (VGC)  emissions  from 
polyester  resin  operations.  The  intended 
effect  of  proposing  .approval  of  thtjse 
rules  is  to  regulate  emissions  of  VOCs  n. 
acr;ordance  with  the  requirements  of  the 
Clean  .■Xir  Act.  as  amended  in  199<} 
(CAA  or  the  Act).  EPA's  final  action  o;. 
this  notice  of  proposed  rulemaking 
(NPR)  will  incorjjorate  these  ruh^  intn 
the  federally  approvetl  SIP.  EPA  has 
evaluatc-d  each  of  these  rules  and  is 
proposing  to  approve  them  under 
provisions  of  the  CAA  regarding  IPA 
a«;lion  on  SIP  submitJa.'s,  SIPs  for 
natiojial  primary  and  secondary  amiiicisi 
air  quality  st.nndartis  and  plan 
requirements  for  nonattainnie)!!  are-'is 
DATES:  Comnients  must  be  reo-ived  oii 
or  before  July  14,  1994. 
ADDRESSES:  Concnents  may  he  mailed 
to:  Daniel  A.  Meer,  Rulemaking  S«»«,liiiti 
(A-.5-3),  Air  and  Toxicstlivision,  l)..S 
Environmental  Protw.tion  Agtincy, 
Region  IX,  7r>  Hawthorne  Street,  S;i). 
Francisco,  CA  9410.5. 

Copies  of  the  rule  revisions  and  HPA> 
evaluation  report  of  ea<:h  rule  are 
available  for  public  insperjlion  nt  EPA  s 
Region  9  offi«:e  during  normal  busine^;^ 
hours.  Copies  of  the  submitted  rule 
revisions  are  also  available  for 
inspection  at  tht!  following  lot  atious 

California  Air  Resourc»3S  BoanJ, 
Slation.irv  Sniin.e  Division,  2020  L 
.Sfmet.  Sacramento.  CA  95H14. 

Santa  Barbara  County  Air  Polluticjii 
C><jntrol  District.  26  Oistilian  Drive.  B- 
2.3.  Golef a.  CA  9.3117. 

San  Diego  County  Air  Pollution 
Control  Dislnct.  9150  Chesapeake  Drue 
San  Diego,  CA  921 2.3-1  (W6.' 
FOR  FURTHER  (NFORWATION  COMTACT: 
Christine  Vinnard,  Rulemaking  .Sec iiiiij 
(A-.S-S),  Air  and  Toxics  Division,  D.S 
Environmental  Protection  Agenc;y, 
Region  I.X.  7.5  H.ivvthoriie  Street,  Snn 
Francis«;o.  CA.  9410.5:  Telephone:  (J;.%f 
744-1197 

SUPPLEMENTARV  tNFORMATWM: 
Applicabilily 

The  nili^  Ixnifg  proposed  for  apprin..i 
mto  the  California  SIP  include:  Santa 
Barbara  Count v  .^ir  Pollution  Contml 
District  (SHCAPCD),  Rule  349,  Polyc^lc! 
Resin  Operations;  and  San  Diego  Oiiintv 
Air  Pollution  Control  District 
(SDCAPCD).  Rule  67.12.  Polyester  Kes.i, 
Operations,  rhese  rules  were  submitted 
by  the  California  Air  Resoun:es  Board 
(CARB)  to  EPA  on  November  Ifl.  199:^ 

Background 

On  March  3.  197H,  EPA  promidg.-jt..d 
a  list  of  ozone  nonattainment  areas 
under  the  provisions  of  the  Clean  Air 
Act,  as  amended  in  1977  (1977  CAA  oi 
pre-aniend««l  Ai:t>,  thai  incJiHled  S;»ni;« 
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Barbara  and  San  Diego  Counticr..  43  FR 
89F.4,  40  CFR  81.305.  Because  these 
areas  were  unable  to  meet  th?  statutory 
attainment  date  o{  December  31, 19b2. 
California  requested  under  sec:tion 
172U}{2),  and  EPA  approved,  an 
extension  of  the  attainment  dote  to 
December  31. 1987.  40  CFR  52.238.  Or; 
May  26, 198H,  EPA  notified  the 
Governor  of  California,  pursuant  to 
section  110(a)(2)(H)  of  the  pre-amended 
Act,  that  the  above  districts'  portions  of 
the  California  SIP  were  inadequate  to 
attain  and  maintain  the  ozone  standard 
and  requested  that  deficiencies  in  the 
existing  SIP  be  corrected  (EPA"s  SIP- 
Cali).  On  November  15, 1990,  the  Clean 
Air  Act  Amendments  of  1990  were 
enacted.  Public  Law  101-549, 104  Stat. 
2399.  codified  at  42  U.S.C.  7401-7671q. 
In  amended  section  182(a){2)(A)  of  the 
CAA.  Congress  statutorily  adopted  the 
requirement  that  nonattainment  areas 
fix  their  deficient  reasonably  available 
control  technology  (RACT)  rules  for 
ozone  and  established  a  deadline  of  May 
15, 1991  for  states  to  submit  corrections 
of  those  deficiencies. 

Section  182(a)(2)(A)  applies  to  areas 
designated  as  nonattainment  prior  to 
enactment  of  the  amendments  and 
classified  as  marginal  or  above  as  of  the 
date  of  enactment.  It  requires  such  areas 
to  adopt  and  correct  RACT  rules 
pursuant  to  pre-amended  section  172(b) 
as  interpreted  in  pre-amendment 
guidance. '  EPA's  SIP-Call  used  that 
guidance  to  indicate  the  necessary 
corrections  for  specific  nonattainment 
areas.  Santa  Barbara  County  is  classified 
as  moderate  and  San  Diego  County  is 
classified  as  severe;  ^  therefore,  these 
areas  were  subject  to  the  RACT  fix-up 
requirement  and  the  May  15, 1991 
deadline. 

The  State  of  California  submitted 
many  revised  RACT  rules  for 
incorporation  into  its  SIP  on  November 
18.  1993.  including  the  rules  being  acted 
on  in  this  document.  This  document 
addresses  EPA's  proposed  action  for 
SBCAPCD's  Rule  349,  Polyester  Resin 
Operations  and  SDCAPCD's  Rule  67.12. 
Polyester  Resin  Operations.  SBCAPCD 
adopted  Rule  349  on  April  27. 1993  and 


'  Among  other  things,  the  pre-amendmen( 
gu  idance  consists  of  those  port  ions  of  the  proposed 
Post-1987  ozone  and  carbon  monoxide  policy  that 
concern  RACT,  52  FR  45044  (November  24.  1987): 
"issues  Relating  to  VOC  Regulation  Cutpoints, 
Deficienci'is,  and  Deviations.  Clarification  to 
Appendix  D  of  November  24, 1987  Federal  Register 
Notice"  IBIue  Book)  (notice  of  availability  wi% 
published  in  the  Federal  Register  on  May  25, 1988); 
and  the  existing  control  technique  guidelines 
(CTGs). 

'SBCAPCD  and  SDCAPCD  retained  their 
designation  of  nonattainment  and  were  classified  by 
operation  of  law  pursuant  to  sections  107(d)  and 
161  (a)  upon  the  date  of  enactment  of  the  CAA.  See 
55  FR  56694  (November  6,  1991). 


SDCAPCD  adopted  Rule  67.12  on  April 
6.  1993.  These  submitted  rules  were 
found  to  be  complete  on  December  23, 
1993  pursuant  to  EPA's  completeness 
criteria  that  are  set  forth  in  40  CFR  part 
51,  appendix  V^  and  are  being  proposed 
for  approval  into  the  SIP. 

SBCAPCD  Rule  349  and  SDCAPCD 
Rule  67.12  control  VOC  emispions  from 
polyester  resin  operations.  VOCs 
contribute  to  the  production  of  ground 
level  ozone  and  smog.  The  rules  were 
adopted  as  part  of  each  district's  efforts 
to  achieve  the  National  Ambient  Air 
Quality  Standard  (NAAQS)  for  ozone 
and  in  response  to  EPA's  SIP-Call  and 
the  section  182(a)(2)(A)  CAA 
requirement.  The  following  is  EPA's 
evaluation  and  proposed  action  for 
these  rules. 

EPA  Evaluation  and  Proposed  Action 

In  determining  the  approvability  of  a 
VOC  rule.  EPA  must  evaluate  the  rule 
for  consistency  with  the  requirements  of 
the  CAA  and  EPA  regulations,  as  found 
in  section  110  and  part  D  of  the  CAA 
and  40  CFR  part  51  (Requirements  for 
Preparation,  Adoption,  and  Submittal  of 
Implementation  Plans).  The  EPA 
interpretation  of  these  requirements, 
which  forms  the  basis  for  today's  action, 
appears  in  the  various  EPA  policy 
guidance  documents  listed  in  footnote 
1.  Among  those  provisions  is  the 
requirement  that  a  VOC  rule  must,  at  a 
minimum,  provide  for  the 
implementation  of  RACT  for  stationary 
sources  of  VOC  emissions.  This 
requirement  was  carried  forth  from  the 
pre-amended  Act. 

For  the  purpose  of  assisting  state  and 
local  agencies  in  developing  RACT 
rules,  EPA  prepared  a  series  of  Control 
Technique  Guideline  (CTG)  documents 
The  CTGs  are  based  on  the  underlying 
requiremejits  of  the  Act  and  specify  the 
presumptive  norms  for  what  is  RACT 
for  specific  source  categories.  Under  the 
CAA,  Congress  ratified  EPA's  use  of 
these  documents,  as  well  as  other 
Agency  policy,  for  requiring  States  to 
"fix-up"  their  RACT  rules.  See  section 
182(a)(2)(A).  For  some  source  categories, 
such  as  polyester  resin  operations.  EPA 
did  not  publish  a  CTG.  In  such  cases, 
the  District  may  determine  what 
controls  are  required  to  satisfy  the 
RACT  requirement  by  reviewing  the 
operations  of  facilities  with  the  affected 
source  category.  Further  interpretations 
of  EPA  policy  are  found  in  the  Blue 
Book,  referred  to  in  footnote  1.  In 
general,  these  guidance  documents  have 


'EPA  adopted  the  completeness  criteria  on 
February  16. 1990  (55  FR  5830)  and.  pursuant  to 
section  110(k)(l)(A)  of  the  CAA,  revised  the  criteria 
on  August  26,  1091  (56  FR  42216). 


been  set  forth  to  ensure  that  VOC  rules 
nre  fully  eikforceahle  and  ;-/reiigtheii  or 
maintain  tht:  SIP. 

SDC:APCD's  Rule  P.7.12.  PolyeMer 
R<;r,\r.  0;'erations,  int  kidf^s  the 
fnilawing  significant  changes  from  the 
'^'urTiir.t  SIP' 

•  A  definition  foi  eKeippt  compounds 
was  added  and  the  VOC  definition  was 
revised. 

•  Standard.s  for  pigmented  and  clear 
g'^l  coats  were  added. 

•  The  recordkeeping  section  was 
rt  vised  to  include  maintenance  of 
r-icords  for  g>'l  coats  used, 
manufacturer's  identification  and  VOC 
content  of  materials  used. 

•  Several  new  test  methods  were 
added  to  correct  previously  identified 
deficiencies. 

SBCAPCD's  Rule  349,  Polyester  Resin 
Operations,  is  a  new  rule  which  was 
adopted  to  control  VOC  emissions  from 
commercial  and  industrial  polyester 
resin  operations.  Rule  349  includes; 

•  The  use  of  control  options. 

•  Requirements  for  spray  equipment. 

•  Recordkeeping  for  resins  and 
cleaning  materials. 

•  The  use  of  closed  containers  to  store 
all  unused  materials. 

•  Test  methods  to  determine 
compliance. 

EPA  has  evaluated  the  submitted 
rules  and  has  determined  that  they  are 
consistent  with  the  CAA.  EPA 
regulations,  and  EPA  policy.  Therefore. 
SDCAPCD's  Rule  67.12,  Polyester  Resin 
Operations  and  SBCAPCD's  Rule  349. 
Polyester  Resin  Operations  are  being 
proposed  for  approval  under  section 
110(k){3)  of  the  CAA  as  meeting  the 
requirements  of  section  110(a)  and  part 
D. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  ar.;  future 
request  for  revision  to  any  state 
implementation  plan.  Each  request  for 
revision  to  the  state  implementation 
plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic, 
and  environmental  factors  and  in 
relation  to  relevant  statutory  and 
regulatory  requirements. 

Ref;ulatory  Process 

lender  the  Regulatory  Flexibility  Aci. 
5  U.S.C.  600  Pt  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively.  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterpri.ses  and  government  entities 
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with  jurisdiction  over  p  >pulations  of 
less  than  50,000. 

SIP  approvals  under  ^i  actions  1 10  and 
301  and  subchapter  I,  pi  rt  D  of  the  CAA 
do  not  create  any  now  n  quirenients,  but 
simply  approve  requirenents  that  ihe 
State  is  already  imposin  5.  Therefom, 
because  the  Federal  SIP  approval  dofs 
not  impose  any  new  req  lirements,  if 
does  not  have  a  signifiu  nt  impact  on 
any  small  entities  affecti  d.  Moreover, 
dun  to  the  nature  of  the  •'ederal-stati? 
relationship  under  the  C  AA,  preparation 
of  a  regulatory  flexibilit    analysis  would 
constitute  Federal  inqui  y  into  the 
economic  reasonableness  of  state  action 
The  CAA  forbids  EPA  tc  base  its  actions 
concerning  SIPs  on  such  grounds. 
T3Union  Electric  Co.  v.  J.S.  EP.A.,  427 
U.S.  240.  256-66  (S.Q.  ;  976);  42  U.S.C. 
7410(a)(2). 

This  action  has  been  e:  assified  as  a 
Table  2  action  by  the  Re  ;ional 
Administrator  under  the  procedures 
published  in  the  Federal  Register  on 

P2 14-222.5).  as 
199.1. 


January  19,  1989  (.54  FR 

revised  by  an  October  4, 

njcmorandum  from  Mic  lael  H.  Shapin> 

strator  for  Air 
locument  will 


Actinj;^  Assistant  Admin 

and  Radiation.  A  future 

inform  the  general  publij:  of  these 

tables.  On  January  6,  19}:  9,  the  Office  of 

Management  and  Budget 

Table  2  and  Table  3  SIP 


(O.MB)  waived 
evisions  (54  FR 


222)  from  the  requiremei  its  of  section  3 
of  E.xe«:utive  Order  1229    for  2  years. 
The  EPA  has  submitted  <  requost  for  a 
permanent  waiver  for  Ta  )le  2  and  TabU- 
3  SIP  re\  isions.  The  OM  I  has  agreed  to 
continue  the  waiver  unti  such  time  as 
it  rules  on  EPA's  request  This  reqi;»'st 
continues  in  effect  undei  Executive 
Order  12M66  which  supe  seded 
E.\ecu»iv  •  Order  12291  c  i  SepiiMubn 
30,  19'!:?. 

list  of  Subjpcfs  in  40  Cllt  Part  52 

Fny  iron  mental  prote<;t  on,  Air 
pollution  control,  i^vdro  :ar})oiis 
ln)t>-i;o'.orn:nental  relaiii  ns.  Oz'Jiie 
Reporting  and  rerordkee  >in,u 
refn'ir.-.fnents. 

Authority: -5 i"  I  i  S.C.  7-t01|:»»71. 

r;i''.i  fiir,i:tt.  IT-M. 
(ohn  Wt>>c 

y^r/j.-ij Ui'i^inniil Arijuinistra  'ir 
irK.iiH    •)4-l 44 1»>  Filed  »>-  ■t-'M,H-4.'.;))u| 
eaUNG  CCOE  6S6ft-50-F 


40CFRPart52 
[NH-a-1-5894;  A-1-FBL^998-3J 

Approval  and  Promulgation  of  Title  V, 
Section  507,  Small  Business  Stationary 
Source  Technical  and  Environmental 
Compliance  Assistance  Program  for 
New  Hampshire 

AGENCY:  Environmental  Prot<it;tion 
Agency  (EPA). 

ACTION:  Proposed  rule. 

SUI*MARY:  The  EPA  proposes  to 
conditionally  approve  the  State 
Implementation  Plan  (SIP)  revision 
submitted  by  the  State  of  New 
Hampshire  for  the  purpose  of 
establishing  a  small  business  stationary 
source  technical  and  environmental 
compliance  assistance  program  The  SIP 
revision  was  submitted  by  the  State  to 
satisfy  the  Federal  mandate  to  ensure 
that  small  businesses  have  acojss  to  the 
technical  assistance  and  regulatory 
information  necessary  to  comply  with 
the  Clean  Air  Act  (CAA).  The  rationale 
for  the  conditional  approval  is  set  forth 
in  this  proposal;  additional  information 
is  available  at  the  address  indicated  in 
the  ADDRESSES  section. 
DATES:  Comments  must  be  ret-'eived  on 
or  before  July  14,  1994. 
ADDRESSES:  Comments  may  Iw  mailed  to 
Linda  M.  Murphy.  Direijtor,  Air, 
Pesticides  and  Toxics  Management 
Division,  U.S.  Environ-  mental 
Protection  Agency.  Region  I,  JI'K 
Federal  Bldg..  Boston,  MA  02203. 

Copies  of  the  State  submittal  and 
EPA's  technical  support  doriiment  are 
available  for  public  in';p»M:ticin  during 
normal  business  hours,  by  appointment 
at  the  Air,  Pesticides  and  Toxi«:s 
Management  Division,  U.S. 
Environmental  Protection  /^^»  ncy, 
Re^'ion  I,  One  Congres'5  Stn, !.  10th 
floor,  Boston,  MA  and  .\ir  Re.-ources 
Division,  Department  of  Ejivirrinmental 
.Services.  64  North  M.iin  Stnvt,  (jller 
Box  2033,  Concord,  Nii  ;'.j.J()2-2033. 
FOR  FURTHER  INI^CRIMATICN  CONTACT: 
F.mynuel  Souzn,  jr..  (r.J7)  .'iii5-324.M 
S'JPPLEMENTARY  INF0PM4TI0N: 

I.  Background 

fmplemenfntion  of  the  provi;;ions  of 
liic  Clttin  Air  Act  Amendnifints  of  1990, 
will  req'iire  r-pulnfion  of  mrry  smaJl 
biisinj'sses  .so  that  areas  may  aif.TJn  .-nd 
maintain  the  Nationnl  ambient  uir 
«)u-Tlity  standards  (NA.-IQS)  and  red!.>i;c 
the  emission  of  air  toxics.  .SnrTli 
businesses  frequently  lack  the  fet  hnical 
expertise  and  financial  n'.sourf:es 
nw.ossary  to  evaluate  such  reguLitions 
and  to  determine  the  ajipropriafe 
mw.hanisms  for  complianui.  In 


anticipation  of  the  impact  of  these 
requirements  on  small  businesses,  the 
CAA  requi.-es  that  States  adopt  a  .small 
business  stationary  source  technical  a!)d 
environmental  compliance  assistance 
program  (PROGRANfl,  and  submit  this 
PROGRAM  as  a  revision  to  the  SIP.  In 
addition,  the  CAA  directs  the 
Environmental  Protection  Agency  (FPA) 
to  oversee  these  small  business 
assistance  programs  and  report  to 
Congress  on  their  implementation.  The 
requirements  for  establishing  a 
PROGRAM  are  set  out  in  section  507  of 
title  V  of  the  Ch.\.  In  February  1992, 
EPA  issued  Guidelines  for  the 
Implementntion  of  Section  507  oftlui 
1990  Clean  Air  Act  Amendments,  in 
order  to  delineate  tbe  Federal  and  Stnii 
roles  in  meeting  the  new  statutory 
provisions  and  as  a  tool  to  provide 
further  guidance  to  the  States  on 
submitting  arj:eptable  SIP  revisions 
The  State  of  New  Hampshire  has 
submitted  a  SIP  revision  to  EPA  in  ord(>i 
to  satisfy  the  requirements  of  section 
507.  In  order  to  gain  full  approval,  the 
State  submittal  must  provide  for  each  ot 
the  following  PROGRAM  elements:  (1) 
Tbe  establishment  of  a  small  business 
assistance  program  (SBAP)  to  provide 
technical  and  cxtmpliance  assistance  to 
small  businesses;  (2)  tbe  establi.shmenf 
of  a  State  small  business  ombudsman  to 
reprt^sent  the  interests  of  small 
busines.'^es  in  the  regulatory  pro»ies.s; 
and  (3)  the  creation  of  a  Complianc;e 
Advisory  Panel  (CAP)  to  determine  ami 
report  on  the  overall  effect  ivenes<!  of  the 
SBAP. 

II.  Analysis 

7.  Small  Btif>incss  Assistance  Prri'^rtim 

New  Hampshire's  Small  Business 
n  chiiical  Assist.i'Ke  Program  (SBTAI'l 
will  be  Ifxated  in  the  Doparfment  of 
Environmental  Services  (DES).  The 
Program  mil  rc.juire  coordination  wit!i 
other  DES  prograiMS  to  utilize  their 
expericM.;e  and  to  3s.sess  the  pottfiitinl 
i.ross-media  inv.sjct  of conpliam e 
aitcrnativfts. 

Section  507(a)  sets  forth  six 
requireinenls  '  that  Ihe  State  \rA,^\  nui ! 
to  have  an  appiovahle  SBAP.  The  fir--t 
requiivnient  is  to  estdblisli  adequ.ite 
mechanisms  for  developing,  colIu.iir.L' 
and  coordinating  informotion 
concerr.ing  compliance  methods  :,-id 
technologies  for  small  business 
stationary  soan  es,  and  programs  to 
encourage  lawful  cooperation  a:nong 
such  sources  .nnd  other  persons  to 
further  comply  w^ith  the  Act.  The  .State 
has  met  this  requirement  by  offering  ;t 


'  A  !,ovi!nlh  rujuirrnient  of  section  5fl7fa) 
e!it.>biishm>>iii  of  an  Otnhiid^man  offi.;*,  w 
Hi«.ip\.'.pil  ill  ihi;  i»;»l  .'sQClion. 
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proactive  and  reactive  approach  to 
gathering  and  disseminating 
information  on  compliance  issues  and 
control  technologies.  The  State  expects 
to  use  potential  resources  such  as  a 
technical  library  and  an  information 
clearinghouse.  Program  staff  will 
proactively  conduct  workshops  and 
presentations  for  potentially  affected 
small  businesses. 

The  second  requirement  is  to 
establish  adequate  mechanisms  for 
assisting  small  business  stationary 
sources  with  pollution  prevention  and 
accidental  release  detection  and 
prevention,  including  providing 
information  concerning  alternative 
technologies,  process  changes,  products 
and  methods  of  operation  that  help 
reduce  air  pollution.  The  State  has  met 
this  requirement  by  stating  that  the 
SBTAP  will  work  w  ith  small  businesses 
to  provide  general  engineering 
assistance.  Pollution  prevention  efforts 
will  be  coordinated  with  the  DES  toxic 
use  and  waste  reduction  programs. 
SBTAP  will  work  proactively  to 
promote  awareness  of  pollution 
prevention  techniques  and  related 
issues. 

The  third  requirement  is  to  develop  a 
compliance  and  technical  assistance 
program  for  small  business  stationary 
sources  which  assists  small  businesses 
in  determining  applicable  requirements 
and  in  receiving  permits  under  the  Act 
in  a  timely  and  efficient  manner.  The 
State  has  met  this  requirement.  The 
SBTAP  will  develop  materials 
explaining  regulatory  and  permit 
requirements  for  small  business 
stationary  sources.  Program  staff  will 
identify  alternative  methods  and 
technologies  for  compliance  with 
specific  regulations.  This  will  involve 
coordination  with  other  DES  programs: 
other  state  and  Federal  agencies;  and 
trade  associations  and  professional/ 
technical  societies. 

The  fourth  requirement  is  to  develop 
adequate  mechanisms  to  assure  that 
small  business  stationary  sources 
receive  notice  of  their  rights  under  the 
Act  in  such  manner  and  form  as  to 
assure  reasonably  adequate  time  for 
such  sources  to  evaluate  compliance 
methods  and  any  relevant  or  applicable 
proposed  or  final  regulations  or 
standards  issued  under  the  Act.  The 
State  has  met  this  requirement  bv 
ensuring  that  small  business  sources  are 
aware  of  their  rights  through  outreach 
materials  and  ensuring  that  small 
businesses  understand  their  rights  when 
individual  technical  assistance  is 
provided.  Additionally,  Program  staff 
will  ensure  that  small  business 
stationary  sources  receive  sufficient 
advance  notice  of  their  rights  before 


applicable  regulations  take  effect.  The 
SBTAP  will  follow  applicable 
Department  rules.  Program  policy  will 
be  to  provide  as  much  notice  as  is 
reasonable  and  practicable,  but  never 
less  than  30  calendar  days. 

The  fifth  requirement  is  to  develop 
adequate  mechanisms  for  informing 
small  business  stationary  sources  of 
their  obligations  under  the  Act, 
including  mechanisms  for  referring  such 
sources  to  qualified  auditors  or.  at  the 
option  of  the  State,  for  providing  audits 
of  the  operations  of  such  sources  to 
determine  compliance  with  the  Act.  The 
SIP  revision  states  that  the  Program  staff 
will  ensure  that  small  busine.ss 
stationary  sources  receive  sufficient 
advance  notice  of  their  obligations 
under  the  Act  within  30  days  or  more. 
Additionally,  the  staff  will  develop  a 
program  of  qualified  auditors  to  provide 
compliance  assessments  for  small 
business  stationary  sources.  This 
Compliance  Assessment  Program  will 
provide  a  source  with  an  on-site 
determination  of  whether  the  facility 
complies  with  the  applicable  air  quality 
regulations.  Portions  of  section  (.5)  of 
NH's  January  12,  1993,  SIP  revision 
appeared  to  provide  the  S\ate  with 
enforcement  discretion  to  allow  small 
businesses  an  exemption  from 
enforcement.  Pursuant  to  EPAs  request, 
the  State  submitted  a  letter  to  EPA  on 
May  19.  1994  clarifying  and  revising 
this  portion  of  the  SIP  revision.  The 
letter  deletes  two  portions  of  section  (5) 
and  explains  that  the  portions  were 
originally  put  into  the  January  12, 1993 
SIP  as  examples  of  the  type  of  issues 
that  needed  to  be  addressed,  but  which 
would  not  necessarily  become  final 
policies. 

The  sixth  requirement  is  to  develop 
procedures  for  consideration  of  requests 
from  a  small  business  stationary  source 
for  modification  of:  (A)  Any  work 
practice  or  technological  method  of 
compliance;  or  (B)  the  schedule  of 
milestones  for  implementing  such  work 
practice  or  method  of  compliance 
preceding  any  applicable  compliance 
date,  based  on  the  technological  and 
financial  capability  of  any  such  small 
business  stationary  source.  The  SIP 
revision  states  that  the  SBTAP.  in 
coordination  with  other  Division  staff 
will  develop  standardized  criteria  and 
administrative  procedures  for 
considering  requests  for  modifications, 
including  provisions  to  ensure  that 
granting  such  requests  will  not  affect  the 
status  of  the  federally  approved  SIP  and 
is  consistent  with  applicable 
requirements  of  the  CAA.  The  SIP 
revision  lists  the  information  that  will 
be  used  in  developing  the  criteria  and 


procedures  for  consideration  of  requests 
for  modifications  of  procedures. 

2.  Ombudsman 

Section  507(a)(3)  requires  the 
designation  of  a  State  office  to  serve  as 
the  ombudsman  for  small  business 
stationary  sources.  The  State  has 
partially  met  this  requirement  by 
outlining  the  responsibilities  and  duties 
of  the  small  business  ombudsman.  The 
small  business  ombudsman 
responsibilities  will  be  assigned  to  a 
proposed  technical  assistance 
coordinator  position.  It  will  be  the 
state's  central  position  fororganizing 
technical  assistance  for  environmental 
matters.  The  ombudsman  will  serve  as 
an  advocate  for  small  business 
stationary  sources  in  investigating  and 
resolving  complaints  and  disputes 
involving  air  quality  regulations.  Other 
activities  of  the  ombudsman  may 
include  reviewing  SBTAP  services  with 
trade  associations  and  small  busine.ss 
representatives.  The  ombudsman  will 
help  disseminate  information  to  small 
businesses  and  encourage  small 
businesses  to  participate  in  the 
development  of  regulations.  The 
ombudsman  will  be  the  key  contact 
person  for  the  Governor's  office  for 
referrals  of  complaints  and  problems. 

3.  Compliance  Advisory  Panel 

Section  ,507(e)  requires  the  State  to 
establish  a  Compliance  Advisory  Panel 
(CAP)  that  must  include  two  members 
selected  by  the  Governor  who  are  not 
owners  or  representatives  of  owners  of 
small  businesses:  four  members  selected 
by  the  State  legislature  who  are  owners, 
or  represent  owners,  of  small 
businesses:  and  one  member  selected  by 
the  head  of  the  agency  in  charge  of  the 
Air  Pollution  Permit  Program.  The  State 
has  not  fully  met  this  requirement  due 
to  the  lack  of  adequate  statutorv 
authority  to  establish  the  CAP. 
However.  EPA  expects  New  Hampshire 
to  submit  the  legislative  authority  to 
EPA  when  it  is  passed  by  the  New 
Hampshire  legislature. 

In  addition  to  establishing  the 
minimum  membership  of  the  CAP  the 
CAA  delineates  four  responsibilities  for 
it:  (1)  To  render  advisory  opinions 
concerning  the  effectiveness  of  the 
SBAP,  difficulties  encountered  and  the 
degree  and  severity  of  enforcement 
actions:  (2)  to  periodically  report  to  EPA 
concerning  the  SBAP's  adherence  to  the 
principles  of  the  Paperwork  Reduction 
Act.  the  Equal  Access  to  Justice  Act,  and 
the  Regulatory  Flexibility  Act  -;  (3)  to 


•Section  507(e)(l  KB)  requires  the  CAP  to  report 
on  the  compliancp  of  the  SBAP  with  these  three 
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sources,  as  allowed  under  section 
507(c)(3)(B)  of  the  CAA,  which  have 
been  determined  to  have  sufficient 
financial  and  technical  resources  to 
meet  their  regulatory  obligations  under 
the  CAA. 

III.  Proposed  Action 

The  State  of  New  Hampshire  has 
submitted  a  SIP  revision  implementing 
each  of  the  required  PROGR.\M 
elements  required  by  section  507  of  the 
CAA.  The  State  expects  all  the  elements 
of  the  PROGRAM  to  be  fully  operational 
by  November  15,  1994. 

The  State  needs  full  adequate  legal 
authority  to  implement  the  PROGRAM 
before  EPA  can  fully  approve  this  SIP 
revision.  Therefore,  EPA  is  proposing  to 
conditionally  approve  the  New 
Hampshire  SIP  revision  for  the  small 
business  stationary  source  technical  and 
environmental  compliance  assistance 
program,  submitted  on  January  12, 199.3 
and  May  19, 1994,  provided  that  New 
Hampshire  submits  in  a  timely  manner 
the  additional  legal  authority  necessary 
to  fully  implement  the  PROGRAM  and 
also  submits  the  documentation 
designating  a  state  agency  to  house  the 
small  business  ombudsman. 

EPA  is  soliciting  public  comments  on 
the  issues  discussed  in  this  proposal  or 
on  other  relevant  matters.  These 
comments  will  be  considered  before 
EPA  takes  final  action.  Interested  parties 
may  participate  in  the  Federal 
rulemaking  procedure  by  submitting 
written  comments  to  the  EPA  Regional 
office  listed  in  the  ADDRESSES  section  of 
this  action. 

EPA  is  proposing  to  conditionally 
approve  the  small  business  stationary 
source  technical  and  environmental 
compliance  assistance  program 
submitted  on  January  12,  1993  with 
revisions  on  May  19^  1994.  The  two 
outstanding  issues  with  this  SIP 
revision  concern  New  Hampshires'lm  k 
of  a  designated  state  agency  to  house  the 
small  business  ombudsman  and  the  lack 
of  adequate  legal  authority  to  establish 
and  implement  the  compliance  advisory 
panel  and  small  busine.ss  ombudsman. " 
For  this  reason,  EPA  is  proposing  to 
conditionally  approve  this  SIP  revision 
provided  that  the  State  meets  its 
commitment  to  submit  the  legislative 
authority  allowing  a  compliance 
advisory  panel  and  small  business 
ombud.sman  to  be  established  and 
implemented.  Additionally,  the  state 
mu.st  demonstrate  through' 
documentation  whi(;h  state  agent  y  will 
house  the  state  small  business 
ombudsman.  Under  section  l]0(k)(4)  of 
the  Act.  EPA  may  conditionally  approve 
a  plan  based  on  a  commitment  from  ih^ 
State  to  adopt  specific  enforceable 


measures  by  a  date  certain,  but  not  later 
than  1  year  from  the  date  of  approval. 
If  EPA  conditionally  approves  the 
commitment  in  a  final  rulemaking 
action,  the  State  must  meet  its 
commitment  to  have  the  program  fully 
operational  by  November  15,  1994.  If 
the  State  fails  to  do  so,  this  approval 
will  become  a  disapproval  on  that  date. 
EPA  will  notify  the  State  by  letter  thai 
this  action  has  occurred.  At  that  time, 
this  commitment  will  no  longer  be  a 
part  of  the  approved  New  Hampshire 
SIP.  EPA  subsequently  will  publish  a 
document  in  the  Federal  Register 
notifying  the  public  that  the  cond.iioiial 
approval  automatically  converted  to  a 
disapproval.  If  the  State  meets  its 
commitment,  within  the  applicable  lime 
frame,  the  conditionally  approved 
submission  will  remain  a  part  of  the  SIP 
until  EPA  takes  final  action  approving 
or  disapproving  the  new  legislative 
authority.  If  EPA  disapproves  the  new 
submittal,  the  conditionally  approved 
small  business  program  will  also  be 
disapproved  at  that  time.  If  EPA 
approves  the  submittal,  the  small 
business  program  will  be  fully  approved 
in  its  entirety  and  replace  the 
conditionally  approved  program  in  ihe 
SIP. 

If  EPA  determines  that  it  cannot  issue 
a  final  conditional  approval  or  if  the 
conditional  approval  is  converted  to  a 
di.sapproval,  such  action  will  trigger 
EPA's  authority  to  impose  sanctions 
under  section  llO(m)  of  the  CAA  at  the 
time  EPA  issues  the  final  disapproval  or 
on  the  date  the  State  fails  to  meet  its 
commitment.  In  the  latter  case.  EPA  will 
notify  the  State  by  letter  that  the 
conditional  approval  has  been 
«;onverted  to  a  disapproval  and  thai 
EPA's  sanctions  authority  has  been 
triggered.  In  addition,  the  final 
disapproval  triggers  the  Federal 
implementation  plan  (FIP)  requirement 
under  section  110(c).  Pursuant  to 
section  507(b)(3),  EPA  will  provide  ior 
implementation  of  the  program 
provisions  required  under  section 
507(a)(4)  in  any  State  that  fails  to  submil 
such  a  program  under  that  subsertion. 
Therefore,  EPA  would  have  to  provide 
for  a  compliance  assistance  program 
which  assists  small  business  stationary 
sources  in  determining  applicable 
requirements  and  in  receiving  permits 
under  the  CAA. 

This  action  has  been  classified  as  a 
Table  2  Action  by  the  Regional 
Admini.strator  under  the  procedures 
published  in  the  Federal  Register  on 
January  19.  1989  (54  FR  2214-2225).  as 
revised  by  an  October  4,  1993. 
memorandum  from  Michael  H.  Shapiro. 
Acting  Assistant  Administer  for  Air  sm', 
Rndiatfon.  A  future  document  will 
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inform  the  general  public  of  these 
tables.  On  January  6. 1989  the  Office  of 
Management  and  Budget  (0MB)  waived 
Table  2  and  3  SIP  revisions  (54  FR  2222) 
from  the  requirement  of  section  3  of 
Executive  Order  12291  for  a  period  of 
two  years.  EPA  has  submitted  a  request 
for  a  permanent  waiver  for  Table  2  and 
Table  3  SIP  revisions.  The  0MB  has 
agreed  to  continue  the  waiver  until  such 
time  as  it  rules  on  EPA's  request.  This 
request  continues  in  effect  under 
Executive  Order  12866  which 
superseded  Executive  Order  12291  on 
September  30.  1993. 

Under  the  Regulatory'  Flexibility  Act. 
5  U.S.C.  600  etseq..  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively.  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50,000. 

By  today's  action.  EPA  is 
conditionally  approving  a  State  program 
created  for  the  purpose  of  assisting 
small  businesses  in  complying  with 
existing  statutory  and  regulatory 
requirements.  The  program  being 
proposed  for  conditional  approval  today 
does  not  impose  any  new  regulatory 
burden  on  small  businesses;  it  is  a 
program  under  which  small  businesses 
may  elect  to  take  advantage  of  assistance 
provided  by  the  state.  Therefore, 
because  the  EPA's  conditional  approval 
of  this  program  does  not  impose  any 
new  regulatory  requirements  on  small 
businesses.  I  certify  that  it  does  not  have 
a  significant  economic  impact  on  any 
small  entities  affected. 

The  Regional  Administrator's 
decision  to  approve  or  disapprove  the 
SIP  revision  will  be  based  on  whether 
it  meets  the  requirements  of  section 
110(a)(2){A)-(K)  and  110(a)(3)  of  the 
Clean  Air  Act.  as  amended,  and  EPA 
regulations  in  40  CFR  part  51. 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection,  Air 
pollution  control.  Intergovernmental 
relations.  Small  busine.ss  assistance 
program. 

Authority:  42  U.S.C.  7401-767]q. 

Diited:  June  6.  1994. 
John  P.  DeVillars. 
Pegional  Administrator.  Region  III. 
IFR  Dot.  94-14418  Filed  6-1.1-94;  8:45  ami 
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FEDERAL  MARITIME  COMMISSION 

46  CFR  Part  540 
{Docket  No.  94-06] 

Financial  Responsibility  Requirements 
for  Nonperformance  of  Transportation 

AGENCY;  Federal  Maritime  Commission. 
ACTION:  Proposed  rule;  extension  of 
comment  period. 

SUMMARY:  By  Notice  of  Proposed 
Rulemaking  published  March  31,  1994 
(59  FR  15149).  as  corrected  bv  notice 
published  April  18.  1994  (59FR  18443), 
the  Federal  Maritime  Commission 
proposed  various  charges  to  its 
passenger  vessel  financial  responsibility 
requirements  for  nonperformance  of 
transportation,  to  ensure  that  cruise 
passengers  are  adequately  protected  in 
the  event  of  nonperformance.  The 
Commission  subsequently  extended  the 
comment  period  in  response  to  requests 
from  affected  parties.  The  International 
Council  of  Cruise  Lines  now  has 
requested  that  the  comment  period  be 
extended  further  to  June  24.  1994.  The 
Delta  Queen  Steamboat  Co.  supports 
this  request.  The  Commission  has 
determined  to  grant  the  request. 
DATES:  Comments  due  on  or  before  June 
24,  1994. 

ADDRESSES:  Send  comments  (original 
and  20  copies)  to:  Joseph  C.  Polking. 
Secretary.  Federal  Maritime 
Commission,  800  North  Capitol  St.. 
N\V.,  Washington.  DC  20573,  (202)  523- 
5725. 

FOR  FURTHER  INFORMATION  CONTACT: 
Bryant  L.  VanBrakle,  Director.  Bureau  of 
Tariffs.  Certification  and  Licensing. 
Federal  Maritime  Commission.  800 
North  Capital  St..  NVV.,  Washington,  DC 
20573, (202)  523-5796. 

By  the  Commission. 
Joseph  C.  Poling. 

Secretary- 

IFR  Doc.  94-14.15,)  Filed  6-11 -94:  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

49  CFR  Parts  192  and  195 

Underground  Storage  of  Gas  and 
Hazardous  Liquids 

AGENCY:  Research  and  Special  Programs 
Administration.  DOT. 
ACTION:  Notice  of  meeting. 

SUMMARY:  The  Research  and  Special 
Programs  Administration  (RSPA)  invites 


representatives  of  industr>'.  state  and 
local  government,  and  the  public  to  an 
open  meeting  on  underground  storage  of 
gas  and  hazardous  liquids  The  purpose 
of  this  meeting  is  to  gather  information 
on  the  extent  of  current  regulation,  and 
to  help  determine  the  proper  action  for 
RSPA  to  take  regarding  federal 
regulation  of  underground  storage  of  gas 
and  hazardous  liquids,  other  than  in 
tankage. 

DATES:  The  meeting  will  be  held  on  July 
20,  1994.  from  9  a.m  until  4  p.m..  local 
time. 

ADDRESSES:  The  meeting  will  be  held  in 
the  Doubletree  Hotel.  Intercontinental 
Airport,  15747  JFK  Boulevard.  Houston. 
Texas  77032  [Telephone  713-142-8000 
or  800-810-8001  j.  The  transcript  of  the 
meeting  will  be  available  for  inspection 
and  copying  in  Room  8421,  Nassif 
Building,  400  Seventh  Street,  SW., 
Washington,  DC  20590  between  the 
hours  of  8:30  a.m.  and  5  p.m.  each 
working  day. 

FOR  FURTHER  INFORMATION  CONTACT:  Jack 
Willock,  (202)  366-2392.  regarding  the 
subject  matter  of  this  notice,  or  the 
Dockets  Unit,  (202)  366-4453,  regarding 
copies  of  this  notice  or  other  material  in 
the  docket  that  is  referenced  in  this 
notice. 

SUPPLEMENTARY  INFORMATION: 
Approximately  1,400  liquid  and  400 
natural  gas  underground  storage 
facilities  are  located  in  the  contiguous 
United  States.  These  storage  facilities 
include  aquifers,  depleted  oil  and  gas 
fields,  and  solution  mined  formations 
and  salt  domes.  The  number  of  gas 
facilities  in  operation  is  increasing 
rapidly  (mostly  in  salt  domes  due  to  low 
cost  and  high  gas  output  from  storage 
(deliverability)].  Many  facilities  are  not 
regulated  by  the  states. 

The  hazards  of  operating  such 
facilities  include  subsidence,  subsurface 
communication  between  storage 
reservoirs,  blowouts,  fractures,  deficient 
design,  improper  operation  and 
maintenance,  and  salt  flows.  A:'v  of 
these  hazards  can  result  in  death,  injury, 
property  damage,  and  environmental 
damage.  For  example.  3  people  died  and 
21  were  injured  in  an  explosion  at  a  salt 
dome  storage  site  near  Brenham.  Texas 
on  April  7,  1992.  The  National 
Transportation  Safety  Board  (NTSB) 
determined  that  the  accident  resulted 
from  deficiencies  in  the  design  of  the 
Brenham  facility,  the  most  important 
being  the  lack  of  a  fail-safe  cavern  shut- 
down system.  NTSB  made  a  broad 
recommendation  that  RSPA  develop 
safety  requirements  for  underground 
storage  of  gas  and  highly  volatile 
liquids. 
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(AGA)  is  developing  a  f 
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geologic  underground  f 
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seek  information  and  c( 
public  for  consideralior 
whether  rulemaking  is 
so,  the  proper  regulator 
Anticipated  topii  s  to  be 
commenters  at  the  meet 
are  not  limited  to  the  (o 


um  Institute 
dards  for 
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(RP)1114, 
Underground 
111.5. 
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oth  standards 
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or  other 
cilities. 


pu  ) 


lie  meeting  to 
mment  from  the 

in  determining 
I  eeded  and,  if 

action  to  take, 
discussed  by 
ng  include,  but 
lowing: 


Ml 


1.  A  description  of  the  types  of  storage 
configurations  and  the  problems  and 
risks  associated  with  each. 

2.  Should  federal  regulations  be 
issued  to  address  the  potential  hazards 
of  underground  storage  of  gas  and 
hazardous  liquids? 

3.  Would  API  RP  1114  and  1115  and 
other  standards  under  development 
address  the  risks  and  should  they  be 
incorporated  into  federal  regulations? 

4.  If  regulations  are  needed,  should 
these  regulations  be  federal  or  state? 
Should  the  underground  storage  of  both 
gas  and  hazardous  liquids  be  regulated? 

5.  If  regulations  are  needed,  should 
the  regulations  cover  only  surface 
requirements:  i.e.,  equipment.  O&M  and 
safety  procedures?  Or.  should  both 
surface  and  subsurface  regulations  be 
issued? 


H.  Which  states  have  (1)  authority  to 
regulate  underground  storage  and  (2) 
regulations  covering  such  storage? 

Intere.sted  persons  are  invited  to 
attend  the  meeting  and  present  oral  or 
written  statements  on  the  matters  set  fur 
the  meeting.  Any  person  who  wishes  to 
make  oral  statements  at  the  meeting 
should  notify  Daphene  Floyd  (2()2-3hfi- 
1640)  before  July  2,  1994.  stating  the 
time  needed  for  the  statement. 

Interested  parties  that  are  not 
scheduled  to  comment  will  have  an 
opportunity  to  comment  only  after 
approval  of  the  meeting  officer. 

(49  App.  II.S.C.  1672  and  1804:  AMl.VH  1  \A.i 
Issued  in  Washington.  DC  nr,  li.r.i-  7   iwtM. 
George  VV.  Tenley,  Jr.. 
Associate  Administrator frj;  Ptfj^i.y.i-  s,i!f!\, 
ITK  Doc.  94-14;)41  Filed  b-T.i-f'-i   y  -?i  .-.>..] 
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Notices 


This  section  of  the  FEDERAL  REGISTER 
contains  docuinents  other  than  rules  or 
proposed  rules  that  are  applicable  to  the 
public.  Notices  of  hearings  and  mvestgations, 
committee  meetings,  agency  decisions  and 
rulings,  delegations  of  authority.  Wmg  ot 
petitions  and  applications  and  agency 
statements  of  organization  and  functons  are 
examples  of  documents  appearing  «n  this 
section. 


DEPARTMENT  OF  AGRJCULTURE 

Animal  and  Plant  Health  Inspection 
Service 

[Docket  No.  94-052-1] 

Calgene,  Inc.;  Receipt  of  Petition  for 
Determination  of  NonreguSated  Status 
of  Genetically  Engineered  Canola 

AGENCY:  Animal  and  Plant  Heakh 
inspection  Service.  USD.'\ 
ACTION:  Notice. 


SUMfi«ARY:  We  are  advising  the  public 
that  the  Animal  and  Plant  Health 
Inspection  Service  (APHIS)  has  received 
ii  petition  from  Calgene.  Inc..  seeking  a 
determination  of  nonregulated  status  for 
its  Laurate  canola  {Brassica  nnpiis).  In 
accordance  with  our  regulations,  we  are 
soliciting  public  comments  on  whether 
such  canola  presents  a  plant  pest  risk. 
This  action  is  necessary  to  enable 
interested  persons  to  advise  APHIS  on 
any  plant  pest  issues  raised  by  this 
petition. 

DATES:  Written  comments  must  be 
received  on  or  before  August  15.  1994. 
ADDRESSES:  Please  send  an  original  and 
three  copies  of  your  comments  to  Chief. 
Regulatory  Analysis  and  Development. 
PPD.  APHIS.  USDA.  room  804.  Federal 
Building.  6505  Belcrest  Road. 
Hyattsville,  MD  20782.  Please  state  that 
your  comments  refer  to  Docket  No.  94- 
052-1.  A  copy  of  the  Calgene  petition 
and  any  comments  received  may  be 
inspected  at  USDA.  room  1141,  South 
Building,  14th  Street  and  Independence 
Avenue  SW.,  Washington.  DC.  between 
8  a.m.  and  4:30  p.m.  Monday  through 
Friday,  except  holidays.  Persons 
ivishing  access  to  this  room  are  asked  to 
call  in  advance  of  visiting  at  (202)  690- 
2817.  To  obtain  a  copy  of  the  Calgene 
petition,  contact  Ms.  Kav  Peterson  at 
(301)  436-7601. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Sivramiah  Shantharam.  Chief. 
Microorganisms  Branch,  Biotechnologv 


Permits,  BBEP,  APHIS.  USDA,  room 
850.  Federal  Building,  6505  Belcrest 
Road,  Hyattsville.  MD  20782,  (301)  436- 
7612. 

SUPPLEMENTARY  INFORMATION:  On  March 
31,  1994,  the  Animal  and  Plant  Health 
Inspection  Service  (APHIS)  received  a 
"Petition  for  Determination  of 
Nonregulated  Status  under  7  CFR  pari 
340"  from  Calgene,  Inc.  (Calgene).  of 
Davis,  CA.  The  Calgene  petition  seeks  a 
determination  that  its  Laurate  canola 
[Brassica  napus)  is  not  a  "regulated 
article"  under  regulations  at  7  CFR  port 
340  (the  regulations). 

The  Calgene  petition  states  that 
Laurate  canola  should  not  be  regulated 
by  APHIS  because  it  does  not  present  a 
plant  pest  risk.  Laurate  canola  has  been 
defined  by  Calgene  as  any  Brassica 
napus  cultivar  or  progeny  of  a  B.  napus 
line  containing  the  12:0  ACP 
thioesterase  gene  from  California  bay 
[Umbellularia  californica)  (bay  TE  gene) 
with  its  associated  napin  prornoter  and 
napin  terminator  regions.  The  bay  TE 
gene  encodes  the  12:0  ACP  thioesterase 
enzyme.  Activity  of  the  bay  TE  enzyme 
results  in  the  accumulation  of  the  12 
carbon,  saturated  fatty  acid,  laurate.  in 
the  canola  seed.  The  bay  TE  gene  is 
controlled  by  a  seed  specific,  napin 
promoter  from  Brassica  rapa.  Laurate 
canola  may  also  contain  the  kan'  gene 
with  its  associated  35S  promoter  and 
tml  3'  terminator,  the  ori  pRi.  the  left  T- 
DNA  border  and  right  T-DNA  border,  a 
Tn5  transposon  segment,  and  a  Lac  Z' 
polylinker  sequence.  Laurate  canola  has 
been  field  tested  since  1992  in  16  field 
trials  under  5  permits  granted  bv 
APHIS. 

Calgene  states  that  laurate  (lauric 
acid)  is  a  major  component  of  consumer 
products  such  as  laundry  detergent  and 
shampoo,  and  that  edible  uses  of  high 
laurate  oils  include  nondair\'  coffee 
whitener  and  whipped  toppings. 
Current  sources  of  laurate  are  coconut 
and  palm  kernel  oils. 

Laurate  canola  is  currently  considered 
a  regulated  article  under  the'  regulations 
because  it  contains  gene  sequences 
(vectors,  promoters,  and  terminators) 
derived  from  plant  pathogenic  sources. 
In  the  process  of  reviewing  applications 
for  field  trials  with  Laurate  canola. 
APHIS  determined  that  the  vectors  and 
other  elements  were  disarmed  and  that 
the  trials  did  not  present  a  risk  of  plant 
pest  introduction  or  dissemination. 
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In  the  Federal  Plant  Pest  Act  (7  U.S.C. 
ISOaa  et  seq.],  "plant  pest"  is  defined  as 
"any  living  stage  of:  Any  insects,  mites, 
nematodes,  slugs,  snails,  protozoa,  or 
other  invertebrate  animals,  bacteria, 
fungi,  other  parasitic  plants  or 
reproductive  parts  thereof,  viruses,  or    ■ 
any  organisms  similar  to  or  allied  with 
any  of  the  foregoing,  or  any  infectious 
substances,  which  can  directly  or 
indirectly  injure  or  cause  disease  or 
damage  in  any  plants  or  parts  thereof,  or 
any  processed,  manufactured  or  other 
products  of  plants."  APHIS  views  this 
definition  ver>'  broadly.  The  definition 
covers  direct  or  indirect  injury,  disease 
or  damage  not  just  to  agricultural  cropS. 
but  also  to  plants  in  general,  for 
example,  native  species,  as  well  as  to 
organisms  that  may  be  beneficial  to 
plants,  for  example,  honeyliees. 
rhizobia,  etc. 

Food  or  animal  feed  uses  of  Laurate 
c;anola  may  be  subject  to  regulation  by 
the  Food  and  Drug  Administration 
(FDA)  under  the  authority  of  the  Federal 
Food,  Drug  and  Cosmetic  Act  (21  U.S.C. 
201  et  seq.].  FDA's  policy  .statement 
concerning  regulation  of  plants  derived 
from  new  plant  varieties  was  published 
in  the  Federal  Register  on  May  29.  1992 
(57  FR  22984-23005). 

Under  §  340.6  of  the  regulations,  any 
person  may  submit  a  petition  to  seek  a 
determination  that  a  particular  regulatj'd 
article  should  not  be  regulated  by 
APHIS.  In  accordance  with  the 
regulations,  this  notice  establishes  that 
comments  on  the  petition  will  be 
accepted  for  a  period  of  60  days  from 
the  date  of  this  notice.  After  reviewing 
the  data  submitted  by  the  petitioner, 
written  comments  received  during  the 
comment  period,  and  other  riHiviint 
information,  APHIS  will  prepare  a 
decision  document  on  the  regulatory 
status  of  Lnurate  canola. 

Aulhority:  7  U..S.C.  LSOau-laOJi.  151-107. 
1622n;  31  U.S.C.  9701:  7  CFR  2.17.  2.51.  jiml 
371.2(c). 

Done  in  Washington.  DC.  this  «th  clii\  <it 
June  1994. 

Bobby  R.  Acord. 

Acting  Administratnr.  Animal  unci  Plant 

Health  Inspection  Seri'ice. 

(FK  Doc.  94-14413  Filed  6-13-94:  8:45  ami 
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[Docket  No.  94-048-1] 

Availability  of  Enviro  omental 
Assessments  and  Fir  dings  of  No 
Significant  ln-ipact 


agency:  Animal  and 
lnspe«:tion  ServicR,  I; 

ACTION:  Notire. 
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ing  the  public 
assessments  and 
int  impact  have 
inima!  and  I^lanl 
i'  e  relative  to  thi* 
olsllow  ths;  fir>ld 
tTi.'^ineered 
iment;i! 
b^sis  for  our 
fi«f  d  festinj  of  these 
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Independence  Avenue  SVV., 
Washington.  E)C,  betwi^en  8  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  holidays.  Persons  w  ishing  to 
inspect  those  documents  are  enrjjuraged 
to  (;ail  ahead  on  (202)  690-2817  to 
facilitate  entr>'  info  the  reading  room. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr 
Arnold  Foudin,  Deputy  Director, 
Biotechnology  Permits.  BBEP,  APHIS. 
IJSDA.  room  850,  Federal  Bmlding. 
h505  Belcrest  Road,  HvattsviMe  MD 
20782.  (301)  436-7612.  Fo.r  copies  of  the 
environmental  assfcssm(?.nts  and  findings 
of  no  significant  impact,  write  to  \5r 
Clsvton  Givens  at  the  same  address. 
Please  refer  to  the  permit  niimbrrs  listed 
ImiIow  when  ordering  documents. 

SUPPLEMENTARY  INFORMATION:  The 
regulations  in  7  CFR  pa.1  340  (n;ft;rred 
to  below  as  the  regulations)  regulate  the 
introduction  (importation,  inlerstale 
movement,  and  release  into  the 
environment)  of  genetiixdly  eiigiuciJied 
organi.sms  and  products  that  are  pl.-mt 
pests  or  that  there  is  reason  to  b«;iicve 
are  plant  pests  (regulated  arti»  ies).  A 
permit  mast  be  obtained  before  a 
regulated  article  may  be  introduciid  into 
the  United  States.  The  reguJr.Hons  set 
forth  the  procedures  for  obtaining  a 
limited  permit  for  the  importation  or 
interstate  movement  of  a  regi)lated 
article  and  for  obtaining  a  permit  for  the 
relea.se  into  the  environment  of  a 


regulated  article.  The  Animal  and  Plant 
Health  Inspection  Service  (APHJ.S)  has 
stated  that  it  would  prepare  an 
environmental  as,sessment  and,  when 
necessary,  an  environmental  impact 
statement  before  issuing  a  p)ermit  for  ihr 
release  info  the  enviromnent  of  a 
regulated  article  (see  52  FR  22906) 

In  the  course  of  reviewing  each  pennil 
application,  APHIS  assessed  the  impart 
on  the  environment  that  releasing  the 
organisms  under  the  conditions 
described  in  the  permit  application 
would  ha\o.  APHIS  has  is.'^jued  permits 
for  the  field  testing  of  the  organisms 
listed  below  aRer  concluding  that  the 
organisms  will  not  present  a  risk  of 
plant  pest  introduction  or  dissemination 
and  will  not  have  a  significant  impart 
on  the  qualify  of  the  human 
environment.  The  environmental 
asst!ssmenf  s  and  findings  of  no 
significant  impact,  which  are  based  on 
data  submitted  by  the  applicants  and  fin 
a  review  of  other  relevant  literature, 
provide  the  public  with  documenfaiio); 
of  APHIS'  review  and  analysis  of  the 
environmental  impacts  assofiafed  with 
ronduf.ting  the  field  tests. 

Environmental  assessments  and 
findings  of  no  significant  impact  havt; 
been  prepared  by  APHIS  relative  to  thi 
issuance  of  permits  to  allow  the  field 
testing  of  the  following  genetically 
engineered  organisms: 


Permittee 


rmit 
09- 


AgrEvo 

Universrty  ol  Stiaho 


Date  issued 


lnte;Moutitafn  Canola 


Dt/Poni    Agtpcutlural    Piod- 

ucts. 
Upjohn  Company  


Beteseed.  Incorporated 


04-28-94 

04-28-94 

04-26-S4 

04-28-W 
04-28-94 

04-28-94 


Organisms 


Sugar  beet  plants  geneticafly  engineered  to 
express  tolerarKe  to  the  herbicide 
glulosinate. 

Canote  p^airs  genetically  engineered  to  ex- 
pfess  tolerance  fo  the  herbicide  glufosinate. 

Canoia  plan's  genetically  engineered  lo  ex- 
press res:sla.nce  to  the  herbicide  gtyphosate. 

Car.ola  plants  genetcally  engineered  lo  ex 
press  artered  fatly  acid  composition. 

Cucumbei  plants  genelically  engineered  to  ex- 
press resistance  to  cucumber  mosaic  virus, 
watermelon  mosaic  virus  2.  and  zucchini 
yellow  mosarc  virus. 

SLTgar  b»^et  p'ants  genetically  engtaeered  to 
express  resistance  to  tieet  r>ecrotic  yeilow 
vein  virus. 


Field  test 
location 

California,  Illi- 
nois, North 
Dakota 

Idaho. 


Idaho 

Idaho 
Georgia 

CaSilci.'^ua 


17  CFR  part  lb)  and  (4)  APHIS 
Cuidehnes  Implementing  NEPA  (44  FR 
50381-.S0384,  August  28,  1979,  and  44 
f'R  51272-.51274.  Angus!  .31.  l«)7«l) 


l3onK  ii)  VV.ishipgion,  Df:,  this  Slh  day  ut 
June  1904 

Bobby  R.  A  cord, 

Attin^  Athiiinistriitoi,  Ar.imol  and  Pliiiif 

Health  Inspection  St-nice. 

jFR  Do*..  94-1441 1  Filed  ft-13-94;  8  4.-^  ami 
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A¥aj!abiiity  of  List  of  US.  Veterinary 
BioSogical  Product  and  Establfsh-nent 
L!ce"ses  and  U.S.  Veterinary 
Biological  Product  Permits  Issued, 
Suspended,  Revolted,  or  Tenrinated 

agency:  Animal  and  Plant  HeoUh 
Inspection  Service,  USDA 
ACnON:  Notice 


SUMMARY:  This  notice  pertains  to 
vetcrinar\'  biological  product  and 
establishment  licenses  and  veterinary 
biological  product  permits  that  v/ere 
issued,  suspended,  revoked,  or 
terminated  by  the  Animal  and  Plant 
Health  Inspection  Service  during  the 
month  of  April  1994.  These  actions  have 
been  taken  ia  accordc<nce  with  the 
regulations  issued  pursuant  to  the 
Virus-Serum -Toxin  Act.  The  purpose  of 
this  notice  is  to  inform  interested 
persons  of  the  availability  of  a  list  of 
these  actions  and  advise  interested 
persons  that  they  may  request  to  be 
placed  on  a  mailing  list  to  receive  the 
list. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms 
Maxine  Kitto,  Program  Assistant. 
Veterinary  Biologies.  BBEP.  APHIS. 
USDA.  room  838,  Federal  Building, 
6305  Belcrest  Road,  Hyattsville,  MD 
20762.  (301)  436-8245.  For  a  copy  of 
this  month's  list,  or  to  be  placed  on  the 
mailing  list,  write  to  Ms.  Kitto  at  the 
above  address. 

SUPPLEMENTARY  INFORMATION:  The 
regulations  in  9  CFR  part  102,  "Licenses 
For  Biological  Products,"  require  that 
every  person  who  prepares  certain 
biological  products  that  are  subject  to 
tl'.e  Virus-Serum-Toxin  Act  (21  U.S.C. 
151  ef  seq.)  shall  hold  an  unexpired, 
unsuspended,  and  unrevoked  U.S. 
Veterinary  Biological  Product  License. 
The  regulations  set  forth  the  procedures 
for  applying  for  a  license,  the  criteria  for 
determining  whether  a  license  shall  be 
issued,  and  the  form  of  the  license. 

The  regulations  in  9  CFR  part  102  also 
require  that  each  person  who  prepares 
biological  products  that  are  subject  to 
the  Virus-Senun-Toxin  Act  (21  U.S.C. 
151  et  seq.)  shall  hold  a  U.S.  Veterinary 
Biologies  Establishment  License.  The 
regulations  set  forth  the  procedures  for 
applying  for  a  license,  the  criteria  for 
determining  whether  a  license  shall  be 
issued,  and  the  form  of  the  license. 

The  regulations  in  9  CFR  part  104. 
"Permits  for  Biological  Products," 
require  that  each  person  importing 
biological  products  shall  hold  an 
unexpired,  unsuspended,  and 
unrevoked  U.S.  Veterinary  Biological 
Product  Permit.  The  regulations  set 
forth  the  procedures  for  applying  for  a 


permit,  the  criteria  for  determining 
whether  a  permit  shall  be  issued,  and 
the  form  of  the  permit. 

The  regulations  in  9  CFR  parts  102 
and  105  also  contain  provisions 
concerning  the  suspension,  revocation, 
and  termination  of  U.S.  Veterinary 
Biological  Product  Licenses.  U.S. 
Veterinary  Biologies  Establishment 
Licenses,  and  U.S.  Veterinary  Biological 
Product  Permits. 

Each  month,  the  Veterinary  Biologies 
section  of  Biotechnology,  Biologies,  and 
Environmental  Protection  prepares  a  list 
of  licenses  and  permits  that  have  been 
issued, suspended,  revoked,  or 
terminated.  This  notice  announces  the 
availability  of  the  list  for  the  month  of 
April  1994.  The  monthly  list  is  also 
mailed  on  a  regular  basis  to  interested 
persons.  To  be  placed  on  the  mailing  list 
you  may  call  or  write  the  person 
designated  under  FOR  FURTHER 
INFORMATION  CONTACT. 

Done  in  Washington,  DC,  this  8th  day  of 
June  1994. 

Bobby  R.  Acord, 

Acting  Administrator,  Animal  and  Plant 
Health  Inspection  Service. 
[FR  Doc.  94-14412  Filed  6-13-94;  8:45  are) 
BILLING  CODE  3410-O4-P 


Forest  Service 

California  Spotted  Owl  EIS 

AGENCY:  Forest  Service.  USDA. 
ACTION:  Notice  of  meeting. 

SUMMARY:  This  notice  announces  a 
meeting  in  which  the  public  is  invited 
to  provide  information  concerning  the 
effects  of  the  alternatives  being 
considered  in  the  California  Spotted 
Owl  Draft  Environmental  Impact 
Statement  on  Small  Forest  Carnivores 
(furbearers). 

DATES  AND  TIME:  July  6-7,  1994. 
beginning  at  1  p.m. 
ADDRESSES:  CA  Owl  EIS  Office.  2999 
Fulton  Ave.,  Sacramento,  CA  95821. 
CONTACT  PERSON  FOR  FURTHER 
INFORMATION:  Ed  Toth,  EIS  Team,  2999 
Fulton  Ave.,  Sacramento,  CA  95821. 
(916) 978-4304. 

SUPPLEMENTARY  INFORMATION:  The  Forest 
Service  is  currently  preparing  a  Draft 
Environmental  Impact  Statement  (DEIS) 
to  amend  the  Pacific  Southwest 
Regional  Guide  and  Sierran  Province 
Forest  Plans  with  new  management 
direction  for  the  California  Spotted  Owl. 
The  purpose  of  this  meeting  is  gather 
information  concerning  the  effects  of  the 
alternatives  being  considered  on  small 
forest  carnivores. 

The  meeting  will  begin  with  a  brief 
overview  of  the  DEIS  and  proposed 


alternatives.  In  order  to  have  a 
productive  and  meaningful  meeting  the 
Forest  Service  asks  that  speakers  focus 
their  presentations  on  scientifically- 
based  information.  This  meeting  will 
not  replace  the  public  comment  period 
on  the  DEIS. 
Jacifie  Gauthier, 
CA  OWL  EIS  Team  Leader 
(FR  Doc.  94-14355  Filed  f>-13-'J4;  8:45  am) 
BILUNG  CODE  U10-11-M 


California  Spotted  Owl  EIS 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Notice  of  meeting. 

SUMMARY:  This  notice  announces  a 
meeting  in  which  the  public  is  invited 
to  provide  information  concerning  the 
effects  of  the  alternatives  being 
considered  in  the  California  Spotted 
Owl  Draft  Environmental  Impact 
Statement  on  individuals  or  groups  of 
wildlife  vertebrate  species. 

DATES  AND  TIME:  July  19-21. 1994, 
beginning  at  9  a.m. 

ADDRESSES:  Fountain  Suites  Hotel.  321 
Bercut  Dr.,  Sacramento,  CA  95814. 
CONTACT  PERSON  FOR  FURTHER 
INFORMATION:  Ed  Toth,  EIS  Team,  2999 
Fulton  Ave.,  Sacramento,  CA  95821, 
(916) 978-4304. 

SUPPLEMENTARY  INFORMATION:  The  Forest 
Service  is  currently  preparing  a  Draft 
Environmental  Impact  Statement  (DEIS) 
to  amend  the  Pacific  Southwest 
Regional  Guide  and  Sierran  Province 
Forest  Plans  with  new  management 
direction  for  the  California  Spotted  Owl. 
The  purpose  of  this  meeting  is  to  gather 
information  concerning  the  effects  of  the 
alternatives  being  considered  on 
individuals  or  groups  of  vertebrate 
wildlife  species. 

The  meeting  will  begin  with  a  brief 
overview  of  the  DEIS  and  proposed 
alternatives.  The  general  meeting  will 
then  divide  into  thirteen  simultaneous 
meetings  covering  the  following 
individuals  or  groups  of  vertebrate 
species:  California  Spotted  Owls,  Avian 
Migrant  Species,  Avian  Cavity  Nesters, 
Raptors,  Avian  Riparian/Wetland 
Specialists,  Other  Avian  Specialists, 
Large  Mammals,  Small  Mammals 
(except  Small  Forest  Carnivores  which 
will  be  the  subject  of  a  separate 
meeting).  Bats,  Anurans,  Terrestrial 
Salamanders,  Reptiles,  and  Fish  and 
Aquatic  Species. 

In  order  to  have  a  productive  and 
meaningful  meeting  the  Forest  Service 
asks  that  participants  focus  their 
presentations  on  scientifically-based 
information.  This  meeting  will  not 
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fMplace  the  public  comhient  period  on 
the  DFIS. 
fanice  Gauthier, 

CA  OWI.EIS  Tenm  Lxider 
IKR  Doc.  94-14356  Filfid 
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DEPARTMEffT  OF  COI^IMERCE 

National  Oceanic  and  fktmosphehc 
Administration 

p.D.  060994E] 

Pacific  Fishery  Management  Council; 
Public  Meetings 

AGENCY:  National  Marii 
•ScrvicR  (NMFS),  Nat 
Atmo.spherir  AdmiaistTji 
rommflrre. 

action:  Notice  of 
ni(«;tin" 


0  Fisheries 
lonpl  Oceanic  end 
!ion  (NO.\A), 

enierjiincy  piibhc 


cal 


lh3 


SUMMARY:  The  Pacific 
Management  Council  (C 
hold  an  emergency  mee 
telephone  conference 
1994,  beginning  at  8  a.n 
Daylight  Time)  to  add 
with  the  West  Coast  gro 
fi-'^her)'. 

Public  listening  statio 
at  various  port.?  along 
Oregon,  and  California 

At  the  April  Council 
Groundfish  Manageinen 
proje<;ted  that  landings 
groundfish  species,  amo 
fhornyhpads  and  trawl 
were  likely  to  reach  thei 
harvest  guidelines  befort 
year.  No  a(;tion  was  taki 
rate  of  landings  at  that  ti 
uricifrtriinfy  about  the  ef 
icensb  'imitation  prog 


F  shery 
i^uncil)  will 
ingby 

1  on  junt;  17. 
(Pat.ific 
K^s  a  problem 
ndfisii  trawl 


whitiiii;  fishery,  and  tiie 


shrimp  fishery.  Sin(j^  th* 
tiio  landed  catch  of  then 
trawl-cau)^lit  ^ablefish  h. 
sul>s!.':)Uially,  and  bane? 
e.Kpf-.led  to  Ite  attained 
(li.ornyheads)  anti  Auo," 
caught  saHlefish). 

The  Council  will  c(;ns 
siow  these  ratts  prior  to 
scheduled  meeting  of  Ai 
CMTwill  repod  on  prnjt 
of  tho-nyhi.Mds  and  iraw 
<abh T(sh',  and  present  a  I 
r.iaii.jgtniiijnl  options  ibr 
Ihornyhead/rrawl-caiighl 
(DIS)  ( oniijlex  n.shury. 
accept  «;omments  froiii  i 
the  pubhc  and  then  ado 
management  reiommen 
probably  will  take  effet;t 
t.<>uni:il  will  review  this 
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regularly  scheduled  meeting  August  2- 
5. 

Because  of  the  urgent  nature  of  this 
issue  and  the  need  for  the  Council  to 
addnjss  the  matter  immediately,  this 
Federal  Register  notice  may  appear  after 
the  meeting. 

This  meeting  is  physically  ucccssib'e 
to  people  with  di.sabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to 
MioheHe  Perry  Sailor  at  (503)  :>2b-6.3r,2 
at  least  5  days  prior  to  the  meeting  dale. 
FOR  FURTHER  INFORMATION  CONTACT: 
I-awrciicfi  D.  Six,  Executive  Director, 
Pacific  Fi.shery  Management  Q)unc;il, 
2000  SW.  First  Avenue,  Suite  420, 
Portland,  OR  97201;  telephone:  (50.3) 
326-6352. 

Dittod;  )unt»9,  1004. 
David  S.  Crestin, 

Acting  Dirpctor.  Offke  ofFialirries 
Consfnation  undMano^pim^nt.  Nofiomtl 
Murine  Fisheries  Service. 
IPk  Doc.  94-144()2  Fileil  li  '♦  04;  425  pnij 
BILLING  C00€  3S10-22-P 
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Endangered  Species;  Permits 

AGENCY:  National  Marine  Fi.sheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
C'ommerce. 

ACTION:  Issuance  of  an  Enhanceuic-ul 
Permit  (P504D).  and  a  Scientific. 
Research  Pennil  (P503M). 

On  December  16,  1993,  notice  was 
published  that  an  appli«;ation  had  been 
filed  by  the  U.S.  Army  Corps  of 
Engineers  (P504D),  to  collect  and 
transport  juvenile  Snake  River  s.:>f;key<! 
wlmon  [Oncnrhyiicbus  nerka]  and 
juvnile  Snake  River sprin-Zsiunmei 
.-■rid  fall  Chinook  salmon  {() 
t'ihanylscha]  for  ihe  purpo.se  of 
increasing  their  chances  of  survival,  as 
authorized  by  Ihe  Endanger:;}  Sjv'(  jes 
Act  of  1973  (ESA)  (IB  U.S.C   I.'>M-l'-)4.i) 
.•^nd  die  NMFS  regulations  governing 
listed  fish  and  wildlife  permits  {.SO  CFH 
parts  217-222). 

Notice  is  hereby  given  that  no  Ajtril 
1, 1994.  as  authorized  by  the  provisions 
of  the  ESA,  NMFS  issued  Permit 
Nimiher  895  for  the  above  taking, 
subject  to  certain  conditions  si>f  forth 
therein. 

On  January  26.  1994,  uotite  mms 
published  (59  FR  3(ir,7)  thnt  an 
application  had  been  fiUnl  by  Idaiio 
D<;partment  of  Fish  and  (wune  (IDF(;)  lu 
enumerate  and  colle«;t  length 
information  on  adult  and  juvenile 
Chinook  salmon  in  Chamlx>r!ain  Creek 


and  West  Fork  Chamberlain  Creek  as 
authorized  by  the  ESA. 

Notice  is  hereby  given  that  on  June  2. 
1994,  as  authorized  by  the  provisions  of 
the  ESA,  NMFS  is.sued  Permit  Numb«:r 
909  for  the  above  taking,  subject  to 
certain  conditions  set  forth  therein, 

Issuance  of  these  permits,  as  required 
by  the  ESA,  were  based  on  a  findings 
that  such  permits:  (1)  Were  applied  for 
in  good  faith;  (2)  will  not  operate  to  the 
disadvantage  of  the  listed  species  whirli 
are  the  subject  of  these  permits;  (3)  ar«^ 
con.sistenf  with  the  purposes  and 
policies  set  forth  in  section  2  of  the 
L'SA.  These  permits  were  also  issued  i>i 
accordance  with  and  are  subject  to  pari< 
217-222  of  Title  50  CFR,  the  NMFS 
regulations  governing  listed  species 
permits. 

The  applications,  permits,  and 
supporting  documentation  are  availab!.; 
for  review  by  interested  persons  in  thij 
following  offices  by  appointment: 

Office  of  Prote(;tod  Resources,  NMFS, 
1335  East-West  Highway.  Silver  Soring, 
MD  20910-3226  (301-713-2322);  and 

Environmental  and  Technical 
Services  Division,  NMFS,  NOAA,  911 
North  Ea.st  1 1th  Ave.,  Room  620, 
Portland,  OR  97232  (503-230-5400). 

Dat(Hf:  Jtmi!  2.  1004. 
William  W.  Fox,  Jr..  Ph.D., 
nin^:tor.  Office  nf  Pmtuctod  nesotircof. 
National  Marine  Fisheries  Service. 
IFR  Di»c.  94-14328  Filod  6-13-94;  8:45  ami 

BILUNG  CODE  3510-22^ 


DEPA  RTMENT  OF  DEFENSE 

Department  of  the  Navy 

Intent  To  Reopen  Scoping  for  an 
Environmental  Impact  Statement  for 
Proposed  Facilities  for  Homeporting 
Up  to  Three  Future  Replacement 
Nimitz  Class  Aircraft  Carriers  at  NavaH 
Air  Station,  North  Island,  San  Dieqo. 
CA  ^ 

Pursuant  to  Set  linn  102;2)(c)  of  th  ■ 
National  Environmental  Policy  Ai;t  of 
1969  as  Tmplemenled  by  the  Council  «jm 
Environmental  Quality  regulations  (40 
CFR  pan--  1300-1508).  the  Departimini 
of  the  N.ivy  announces  its  intent  to 
reopen  .scopijjj^  for  an  Environmental 
Impact  StatenifJit  (EIS)  for  homeporting 
up  to  three  fiiture  replacement  MMITZ' 
class  aircraft  carriers  at  Naval  Air 
Station  (NAS),  North  Island,  San  Diegu. 
California. 

Dredging  requirements  for  the 
proposed  projec.t  have  changed  since  (!;< 
Notice  of  Intent  (NOI)  and  Public 
Scoping  Meeting  of  August  17,  1993, 
held  in  Coronado,  California.  In  August 
1!»93.  the  scope  of  the  EIS  was  i«lentifie.i 


Federal  Re^nster  /  Vofi  59.  ^fo.  113  /  Tu»,,da.y,  ju^i.  14,  ^gy^  /  j^.^^ 
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lo  ini:liHiiB  dwdgin^  the  pier  iimn.s,  the 
fuming  hasin,  and  its  approai;h.  The 
purpose  of  this  notire  is  to  i«ientjrv  that 
the  scope  of  the  HS  wil!  imJude 
dredging  the  San  Diego  Bay  «;haiiii.;I  to 
a  depth  grerrter  than  the  existing  -  42 
feet  Mean  Lower  Low  Water  (MLLVV) 

NIMlTZ-c:iass  aircraft  carriers  are 
heavii-r  and  draw  a  deeper  draft  than  fh« 
ain;rafl  carriers  currently  honieportmJ  nt 
Naval  Air  Station  (NAS)  North  Isinnth 
therefore,  to  meet  operational 
i;onsideranons,  the  San  Diego  Bity 
i.hannel  needs  to  be  dredged  to  a  depth 
greater  than  the  existing  mainlaint^d 
depth  of  -42  feet  MLLW.  This 
requiropit-nt  is  in  addition  to  the 
dredging  identified  in  the  two  pr«?vio«i.s 
puhli«;  noti(»s  of  August  19»3  and 
Man-h  1994. 

The  maximum  dredge  depriis  beuig 
ronsidered  are  -50  feet  MLLVV  for  the 
<;hannei  between  NAS  North  Island  and 
Ballast  Point  and  -55  feet  MLLW  fur 
the«,hannel  south  of  Ballast  Point.  The 
supporting  technical  information  for 
dredging  the  San  Diego  Bay  chai^nel. 
including  dredge  depths,  will  be 
included  in  the  EIS  being  prepannl  lor 
this  project. 

In  providing  an  opportunity  to 
«.omment  on  this  f;hange  in  s<:ope.  llie 
anticipated  time  for  having  a  Draft  EIS 
available  for  your  review  and  conimeiil 
is  early  0«;tober  1994  mslead  of  Iiilv 
1994. 

For  more  information  regarding  this 
projei  t.  please  call  NAS  North  Lslajid 
Public  Affairs  Oflicer  at  (619J  545-Hlh7 
Please  submit  written  comments 
regarding  this  notice  no  later  Uian  jtily 
1H,  1994,  lo:  Commanding  Oflicer.  N'AS 
North  Island  (Code  OOB).  P.O.  Box 
:i.'>7()33,  .San  Diego,  CA  92T35-7f):« 

D.-ifcii;  )unn  \),  l?W4 
l.ewif>  T.  Booksr.  Jr., 

IFK  Di«..  '.M-144«m  FiI«)if»i-i:MI4   H  45  .iint 
BlLLtNG  CODE  3«10-A€-H 


Etrema  Products,  Irrc.;  Partfslty 
Excfusiwe  Patent 

AGENCY:  Department  of  the  Navv.  DOD 
ACTSON:  Intent  to  grant  partiallv 
exclusive  patent  license:  Etrema 
Products,  Inc..  a  vtholly  owned 
sub^aryofKdge  TciJinologi»:s,  Inc. 

SUMIttARV:  The  Department  of  the  Navy 
l>erpby  gives  notice  af  its  intent  to  gnmt 
tc  Etrema  Prodwcts.  Inc.,  a  wholly 
owned  subsidiary  of  Edge  Technologies 
I'tc,  a  revofuible,  nonassignBble. 
pai*i«lly  ex«:lusive  license  in  the  I  'nited 
Stafes  to  prat^tiee  the  Govemmenr- 
ownt-d  inventirms  tli«si?rtfted  in  U.S. 


Patents  No.  4,15B,3f»fl,  enlilliid 
"Magnetostrictive  Transducer."  .md 
4,375.372.  entitled  "Use  of  Cubic  Rare 
Earth-Iron  Laves  Phase  ItitermetalHc 
Compounds  as  Magnetostrictive 
Tnmsducer  Materials". 

Anyone  wishing  to  objet.t  (o  the  gnuH 
ul  this  license  has  60  days  from  the  date 
of  this  notice  to  file  written  obje»:tions 
along  with  supporting  evidence,  if  any. 
Written  objections  are  to  be  filed  with 
llie  Ofnf:e  of  Naval  Research  (ONR 
00CC3),  Ballston  Tower  One,  «l)0  North 
Qiiincy  Street.  Arlington.  Vin-inia 
2221 7-5(160. 

FOR  FURTHER  INFORMATION  CONTAGT: 
Mr.  R.J.  Erickson,  Staff  Palei.i  Attorney, 
Office  of  Naval  Research  (ONR  00CC.3), 
Ballston  Tower  One,  8«0  North  Quincy 
Street,  AHinglon,  Virginia  222T7-.5fifi(>, 
telephone  (703)  K96-40(n . 

IJati!«l:  Junes,  1«J94. 
LowLs  T.  Roober,  Jr., 
/X7W,  lAi.CVSM,  Fr,iHmm,:g,sH-rl.„iis>m 

II'R  Dim:.  <)4-I44l)l  I-ih-cl  ti-):}-f»i|;  «.4S.„ti( 
BILLING  CODE  38T0-AE-M 


DEPARTMENT  OF  ENERGY 
[Docket  No.  6450-Ot] 

Certification  of  the  Radrological 
Condition  of  the  Granite  City  Site, 
Granite  City,  IL,  June  1993 

AGENCY:  Department  of  Energy 
ACTtCN:  Notice  of  certification. 


SUMMARY:  The  Department  of  Emirgy 
(DOE)  has  completed  radiological 
siin.!jys  of  the  Granite  City  Site  in 
Granite  City.  Illinoi.s.  The  property  was 
found  to  contain  residual  quantities  of 
r.idioiictive  material  from  Atomic 
Energy  Commission  (AEC)  activities. 
Cleanup  activities  have  ocrurreif  at  this 
site  sufficient  to  remediate  it  fo 
Departmental  guidelines. 
FOR  HiRTKER  iNFORMATKJN  COHTTACT:  Mr. 
I.imes  J.  Fiore,  Director.  Office  of  Eastern 
Area  Pr-j.^^rams,  Offi<:e  of  Envimnmental 
Kes'rjration.  Mai!  Stop,  EM-42,  U.S. 
Department  of  Energv,  Washinatrvi  IX: 
2058.'-).  (:iQl)90.1-«t4V 
SUPPI^IMENTARY  INFORMATION:  Tlie  DOE 
CXfJi:e  of  Environmental  Restonition. 
Oifice  ol  Eastern  Area  Programs  (EM- 
42),  Off-SiteASavannah  River  Progr:ii>i 
Division,  has  conducted  a  remedial 
.'u;tion  proje<.t  at  the  Granite  City  Site  in 
Granite  City.  Illinois  (Pan.el  No.  301- 
Ot)l  filed  in  Deed/Plat  Book  19-24-14. 
Page  22-1  in  the  reconls  of  Madison 
County,  Illinois),  as  part  of  the  Formerly 
Utilized  Sites  Remedial  Action  Program 
(Fl  ISRAP).  The  objective  of  the  program 


is  to  identify  and  clean  up  or  otherurise 
control  .sites  where  residual  radioairtive 
contamination  remains  from  a«:tivitjfs 
i;arried  out  under  contract  to  the 
Manhattan  Engineer  Di.str'in  (MED)  and 
AEC  statutory  predecessors  to  DOE 
during  the  early  years  of  the  nation  s 
atomic  energy  program.  In  September 
1992,  the  Granite  City  Site  w^is 
designated  for  cleanup  under  FUSRAP 

In  the  Lite  19.50's and  eariy  19R0s. 
uranium  metal  bars  (uraniura-2.3a 
ingots)  were  x-rayed  for  AEC  in  th»* 
Betatron  Buildijig  to  detei.t 
metalhu-gical  flaws.  X-ray  serviinss  w.-iv 
provided  by  General  Steel  Castings 
Corporation  (currently  Gnmite  City 
Steel)  under  pun;hase  orders  from 
Mallinckrodt  Chemual  Works,  a  primi- 
AEC  conlra<;tor.  PunJiase  orders  wer^ 
i.ssued  by  Mallinckrodt  from  195H  lo 
19Bf>  on  an  "as  required  '  Iwsis. 

At  DOEs  request,  the  Oak  Ridge 
National  Laboratory  conducted  a 
preliminary  radiological  survey  in  Ttm 
to  determine  whether  the  site  met 
newer,  stricter  cleanup  guidelines.  The 
survey  indicated  that  the  site  contained 
,    residual  radioactive  i;ontaminaIi(in  troiii 
AEC  activities.  As  a  result,  on 
September  25.  1992,  the  site  was 
designated  for  inclusion  in  FUSRAP.  In 
)une  1993.  Bechlel  National,  Int:., 
conducted  remedial  action  in 
accordance  with  DOE  t>ders,  .it  the 
Granite  City  Site. 

Post-remedial  ..ction  surveys  have 
•lenionst rated,  and  DOE  has  certified, 
that  the  subjerl  property  is  in 
compliance  with  DOE  residual 
radioat  tive  contamination  criteria  jjimI 
standards.  The  standards  are  establisheif 
to  protect  members  of  the  general  publii 
and  o<:ciipants  of  the  site  and  to  ensiin- 
that  future  use  of  the  property  will 
result  in  no  nidiologM:al  exposure  abfivr 
applicable  guitielines.  These  findings 
are  supported  hy  the  DOE  ^^rt!fic.^ti()n 
Docket  for  the  Remedial  Action 
Perfonned  at  the  Granite  City  Site  m 
Granite  City,  Illinois,  June  7993. 
Af:cordinglv.  this  property  is  rele.iM-d 
from  FUSRAP, 

The  MJrtifii  .ntioi)  doi;kHt  will  be 
available  tor  revicvir  between  9  n.ni.  ;ii»d 
4  p.m.,  Mond.'.y  fhrougli  Friday  (exf:t';>l 
Feflerai  Uiilidavs).  in  the  DOE  Puhhc 
Reading  Room  loi.ated  in  Room  1E-T«) 
of  the  Forrestal  Building.  KMM) 
Independenrrt  Avenue,  SW., 
VVashingt()n.  DC.  Qipies  will  .il.so  In- 
available  in  the  DOE  Pi«l)lic  Do. umh  sj 
Room   K(?deral  Buildfng,  200 
Adinini.s-trafion  Ko»<l,  Oak  Ridge, 
rennes.s»;e,  and  will  be  provided  to  the 
property  owner  and.  to  approprial.*  liM::iI 
officials. 

IXJE,  thro*igb  the  Oak  Kitlge 
Openjtions  Oitice.  Former  Sil«»s 
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Restoration  Division,  has  issued  the 
following  statement: 

Statement  of  Certification: 
Site  Former  AEC  Operatiorjs 

The  U.S.  DOE.  Oak  Rid& 
Office.  Former  Sites  Restorht 
Division,  has  reviewed  anc 
radiological  data  obtained 
remedial  action  at  the  Grantte 
(Parcel  No.  301-001  Filed  i 
Book  19-24-14.  Page  22-1 
records  of  Madison  County 
Based  on  analysis  of  all 
DOE  certifies  that  the  folio 
preperty  is  in  compliance 
radiological  decontaminati 
and  standards.  For  radio! 
exposure  resulting  from 
subcontract  activities  at  th« 
certification  of  compliance 
assurance  that  future  use  o 
will  result  in  no  radiologi 
above  applicable  guideline  i 
to  protect  members  of  the 
or  site  occupants. 

Property  owned  by  Nati 
Corporation:  Granite  City 
1417  State  Street.  Granite  C 
62040. 

Issued  in  Washington.  DC.  (ifi  [une  7.  1994. 
|ohn  E.  Baublitz, 

Acting  Deputy  Assistant  Sci  rp(J;ry/or 
Environmental  Restoration 
|FR  Doc.  94-14430  Filed  h-n494:  8:45  ami 
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Availability  of  Draft  Strate<  ic  Plan  for 
the  Office  of  Energy  E!f  icU  ncy  and 
Renewable  Energy 

agency:  Office  of  Energy  K^ficiency  and 
Renewable  Energy.  DOE 
ACTION:  Notice. 


t  i\ 


p  »rt 


SUMMARY:  This  notice  ann 
availability  for  public  con; 
draft  strategic  plan  for  the 
Energy  Efficiency  and  Ren 
Energy  (EE).  The  draft  stra'. 
presents  EE's  mission  and  ' 
and  objectives,  and  strateiji 
those  goals  and  objectives 
DATES:  Individuals  wishir.u 
their  views  on  the  draft  re 
so  in  writing  by  September 
ADDRESSES:  A  copy  of  the  d 
plan  is  available  for  inspet 
reproduction  at  the  public 
of  the  U.S.  Department  of  E 
Forrestal  Building.  1000  In 
Avenue  SW..  Washington 
public  reading  room  is  opei 
to  4  p.m.;  you  may  contact 
staff  at  (202)  586-6020.  If  > 
have  a  copy  of  the  draft  rep|> 
to  you  directly,  please  cojit 
Dion  at  the  address  below 
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Written  comments  should  be 
addressed  to  Jerry  Dion.  Office  of 
Planning  and  Assessment,  Office  of 
Energy  Efficiency  and  Renewable 
Energy.  U.S.  Department  of  Energy, 
1000  Independence  Avenue  SW..'eE- 
72.  Washington.  DC  20585.  Receipt  of 
comments  on  diskette,  formatted  in 
WordPerfect  5.1.  will  facilitate  the 
process. 

FOR  FURTHER  INFORMATION  CONTACT:  Jerry 
Dion,  Office  of  Planning  and 
Assessment,  Office  of  Energy  Efficiency 
and  Renewable  Energy.  U.S.  Department 
of  Energy.  1000  Independence  Avenue 
SW..  EE-72.  Washington,  DC  20585, 
(202) 586-9470. 

SUPPLEMENTARY  INFORMATION:  The  U.S. 
Department  of  Energy  is  issuing  this 
draft  strategic  plan  for  public  review 
and  comment.  The  plan  sets  forth  EE's 
goals,  objectives,  and  strategies  for 
program  implementation.  EE  will  use 
this  draft  document  to  begin  a 
comprehensive  planning  process 
involving  stakeholders  and  oriented 
toward  careful  identification  and 
thorough  analy.sis  of  strategic  issues. 
The  outcome  of  the  effort  will  be  a  final 
version  of  the  strategic  plan  and  a  five- 
year  program  plan. 

The  draft  strategic  plan  is  divided  into 
four  sections:  overview,  mission  and 
vision,  goals  and  objectives,  and  EE 
strategy.  The  EE  goals  and  objectives  are 
aligned  with  those  e.xpre<«ed  in  the 
Department  of  Energy's  strategic  plan, 
Fueling  a  Competitive  Economy.  The 
strategy  section  addresses  EE's 
technology,  market,  and  organizational 
strategies.  A  series  of  short  appendices 
is  also  included  in  the  draft  strategic 
plan:  situation  analysis,  description  of 
EE  stakeholder  categories,  description  of 
EE  sectors'  individualized  missions,  and 
evolution  of  EE's  strategic  planning 
process. 

Respondents  are  welcome  to  express 
tlieir  views  on  any  aspect  of  the  draft 
strategic  plan.  Areas  which  commenters 
might  want  to  address  include  whether 
the  themes  and  content  are  aligned  with 
your  assessment  of  EE  priorities: 
whether  there  are  ideas  that  should  be 
added  or  receive  special  emphasis;  and 
what  issues  require  further  analysis. 
Christine  A.  Ervin. 

Assistant  Secretary'  for  Energy  Ettii  ienryand 
nenewable  Energy. 

|FR  Doc.  94-14429  Filrd  6-13-94;  8:45  ami 
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Notice  of  Issuance  of  Proposed 
Decision  and  Order  by  the  Office  of 
Hearings  and  Appeals;  Week  of  May  16 
Through  May  20, 1994 

During  the  week  of  May  16  through 
May  20.  1994.  the  proposed  decision 
and  order  summarized  below  was 
issued  by  the  Office  of  Hearings  and 
Appeals  of  the  Department  of  Energy 
with  regard  to  an  application  for 
exception. 

Under  the  procedural  regulations  that 
apply  to  exception  proceedings  (10 
C.F.R.  Part  205.  subpart  D).  any  person 
who  will  be  aggrieved  by  the  issuance 
of  a  proposed  decision  and  order  "n 
final  form  may  file  a  written  notice  of 
objection  within  ten  days  of  service.  For 
purposes  of  the  procedural  regulations, 
the  date  of  ser\'ice  of  notice  is  deemed 
to  be  the  date  of  publication  of  this 
Notice  or  the  date  an  aggrieved  person 
receives  actual  notice,  whichever  occurs 
first. 

The  procedural  regulations  provide 
that  an  aggrieved  party  who  fails  to  file 
a  Notice  of  Objection  within  the  time 
period  specified  in  the  regulations  will 
be  deemed  to  consent  to  theissuance  of 
the  proposed  decision  and  order  in  funal 
form.  An  aggrieved  party  who  wishes  to 
contest  a  determination  made  in  a 
ptoposed  decision  and  order  must  also 
file  a  detailed  statement  of  objections 
within  30  days  of  the  date  of  service  of 
the  proposed  decision  and  order.  In  the 
statement  of  objections,  the  aggrieved 
party  must  specify  each  issue  of  fact  or 
law  that  it  intends  to  contest  in  any 
^rther  proceeding  involving  the 
exception  matter. 

Copies  of  the  full  text  of  this  proposed 
decision  and  order  are  available  in  the 
Public  Reference  Room  of  the  Office  of 
Hearings  and  Appeals.  Room  lE-234. 
Forrestal  Building.  1000  Independence 
Avenue.  S.W.,  Washington.  DC.  20585. 
Monday  through  Friday,  between  the 
hours  of  1:00  p.m.  and  500  p.m.,  except 
federal  holidays. 

Dated:  June  8, 1994. 
George  B.  Breznay, 

Director,  Office  of  Hearings  (inci  Appeals. 

Wells  Oil  Co..  Tucson.  AZ.  LEE-()108, 
Reporting  Requirenwnts 

Wells  Oil  Co.  filed  an  Application  for 
Exception  from  the  provisions  of  the 
reporting  requirement  of  Form  EIA- 
7828.  The  exception  request,  if  granted, 
would  permit  Wells  Oil  Co.  to  stop 
filing  Form  EIA-782B,  entitled 
"Resellers'/Retailers'  Monthly 
Petroleum  Product  Sales  Report."  On 
May  20, 1994.  the  Department  of  Energy 
issued  a  Proposed  Decision  and  Order 


which  determined  that  thH«x(:«pi»on 
ri'qii»?sf  he  deni«d. 

M-K  D,),-  (W-  I44r3h  Fiilfd  (i-i;j-.v»v  j|:4f>  m,\ 

BILUNG  CODE  MSO-«t-l> 


Notice  of  Issuance  of  Propiosed 
Decisions  and  Orciets  by  the  Office  ol 
Heari.ngs  and  Appeals;  Week  of  May  23 
Through  May  27,  t994 

ni;ri»g  lh»;  wt>i-.k  of  May.  2.1  tiirough 
May  27, 1H94,  \he  pr.jposed  .te,lsi.wi.s 
.ijid  ordKi-s  smnmariziHl  bwlow  wrrf» 
isf.».'d  by  th«  (MVuM  of  Heariiigs  and 
App«.ils  of  the  Department  otKnf-nry 
with  n^i^ard  to  appJii.ation.s  for 
•'xcpption. 

Undnr  th«>  pro.>.di!.'-aJ  regulations  Ih.il 
.jpply  ro  ex»:epliun  prof;e«idings  (10  CFR 
P:irt  205.  Subpa.l  D).  any  person  who 
wil  bi>  a!!gri«ved  by  the  is.sijan(.«  of  .f 
propusf  ;i  derision  and  order  in  fin.il 
form  rniu  tile  a  writtf-n  nolir;e  of 
objectieni  wiJ.hin  fen  d.nvs  of  stwii ,'  Fxn 
purposes  of  the  proe.-eduml  pegj.lations. 
Ihe  datp  of  service  of  noti<:B  is  deemed 
to  he  thp  datH  of  publication  of  ih  i.s 
Noiii  (.  or  the  dalf'  an  aggriwued  pfsrr.on 
r(H:e:vi?.s  ncJisjJ  notie;i*,  whithevwrnrcii'-v 
first. 

Tlif  pr'.>.«dural  regsj.-jtions  provid,. 
•hat  an  o^griKVPd  party  who  foils  to  HI.. 
J  Notice  of  Objt'cLon  within  the  lime 
n.-riod  sp.xffierf  in  the  regulafioiw  will 
be  dr:f;jr;od  to  consent  to  the  issitan«;e  of 
the  proposed  dec;ision  and  ordor  in  fin.il 
form.  An  aggneved  p;i.ty  w  ho  wi.shcis  (.. 
« fii'tcst  .T  determination  made  in  .t 
propciSi-d  decision  ard  order  must  .dsn 
file  a  detrtilfKi  sj.ifement  of  oI;jw  fi(jn?« 
xvi'hin  .-^(j  d.!ys  iJ  the  date  of  .servi,.«  of 
t!'c  pr()po.sH«}  (i'iii^hn  .ind  order  !n  th^ 
sl;.'.ei!;i;!it  of  oOject^ou.s.  Ihe  .jg;4ri«v»'d 
party  must  sppcify  e.-Jtoh  isf-nt:  of  foct  or 
law  tii,"it  it  uif(i:»ds  to  f;onfHirt  in  .-u-.v 
fi.nijcT  proceed-n;^  invjlving  tjin 
e.\(:c>)tii,,)  matter. 

Copies  of  the  full  tox!  of  Uum' 
pro|>ofiHd  dei.jsions  and  imh^n  are 
.•'v;.ii.ir)!e  la  tJje  Pidjiic  Rf^teron.-.e  Room 
oi  th«  Oiiitx  of  Hearings  and  An,)eu'3 
Koom  1E-2:14  Forrestal  BuiJdi.na.  mm 
l3!depcnd^;n.;e  Avenue,  SW  . 
Waviiir.pton,  DC  20^Hr).  Monday 
Ihrcngh  Friday,  helwepo  the  ht^urn  of,  t 
p.m.  and  5  p  m  ,  fvc:f!pi  frdi:r.d 
holidays 

r>iit.;ii   !i!;i.;«;  »'»'>.< 
G«orgB  B.  Brcoiiiy, 

CiJnsolulntud  Oil  jr  r^oH,  Inr.,  Pt-w.-i 

Btiqinrt'tiiaiitH 
fJiiLsoUdsitedOii  A  triift,  bjM.  fihd  Au 
Applit.i!t!un  forE>ci:eptio»  fr.»n  H»u 
^er}«y.  tafomiatitjn  Adm»tii.ste»tM>n: 
(FTA)  nrquiiwrnent  ffiat  itfib^.F^mj  ISAr 


23;  the  "Annnni  Survey  ©f  Don^stic  OU 
and- Gas  Resene.*.  "  hi  considering  thi.-» 
requ««t,  the  DOE  foimd  that  tti«  fcro 
was  not  experiencing  a  w»riou.s 
hardship,  grms  ioequky  or  unfair 
distribulion  of  burdnns  as  a  rHsuU.  of  tho 
filing  requirement.  A<:f;ordinalv,  on  Mav 
2*.  1^94.  the  DOE  issued  a  Propose,! 
DiHjsion  and  Order  determining  that  sh.' 
e*.ep»ion  request  should  be  denierf; 
/.(»  Energy  Cnrpnmtion,  Wliitt^r  PnrU ,  FL 
tJ:E-<lll3.  Rfiporting  Rt-tjiiirmnmns 
Las  Energy  Corporatiou  (Us  Energy) 
filed  an  Application  for  E^ceotion  from 
tiui  provLsiou  of  filing  Fonn  KL\--H '^B 
enfilled  -Resellers'/RetaiJers'  MonthlV 
Pelroleuin  Produc;t  Sale.s  Report."  The 
Kx»;Kplioii  reque.sf,  if gr-irjted,  vi.j.ild 
pern. If  Las  Energy  to  be  exempted  frwa 
fifing  Form  eA-782B.  On  May  2H, 
l!194,  the  DHpartmenf  uf  Energy  Lssuk.I 
.1  Proposed  Dflt;ifsion  aod  Or(iHr  which 
•  lelermined  Ibaf  the  K,xrept;on  requ«.st 
be  duniefi. 


il'tt  litx:.  <i4-i:44:i7  FiJcfiU- 1.>  «K>4'>  -iitif 

BILLING  CODE  6*S0~<M~P 

Office  ol  Energy  Efficiency  and 
Renewable  Er>ergy 

fCase  No.  F-070] 

Energy  Conservation  Program  tot 
Consumer  Praducts:  Decision  and 
Order  Granting  a  Waiver  From  the 
Furnace  Test  Procedure  to  Ar-nstfong 
Aff  Conditioning  fnc. 

AGF..WY:  Off;;;e  of  £.l«j;gyEt^^i-:if.».  y.fiH 
R.  ncw,nhle  Energy.  Depcrtitirnf  of 

F'lierpy. 

ACTION:  Dwiision  a.-ul  Ordwr. 

SuniMAflT:  Noriire  is  giv™  «f  rF;.> 
l)e<.isi\)n  and  Order  (Gise  No  F-f)7.>) 
gr.in'ing  ,t  Wnivar  to  Anrj.srr-ont!  Aip 
(:oiulifi*)i:ing  Inc.  fArm.slrong)  from  the 
•rxwtmg  D«partr!^enf  of  F.ierjy  (IXii-:) 
te.sf  procedure  for  fiiniai.es.  Thi; 
Dep  irt:n;:nt  is  granting  Amislro.-jg's 
Pef-Mion  for  'A'a.'ver  n!-;.!rding  b!<nver 
tnii«  delay  in  cn!<;uh:fio;i  of  Anniird  Fsi.-J 
l)lii(/,.ition  Efficic-n.-y  (AFL'E)  for  it>; 
CAK  andCfjd  ronden.sjnggns  fiim.ues. 
••md  GUJ.  GCJ,  .md  (wijnon-fnudensinu 
gaM  fwmat:i««. 

FOR  FURTHER  INFORMATION  CONTflCT: 
t'-yni.s  H.  Nasseri,  U.S.  Dep.-ii-?nir;j:t  lA 
Energy.  Office  of  Energy  }JRi.ier^y 
and  R«newd)h  Er.orgy,  Mail  Siatirjtj 
l'.E-43l,  Forresfal  Boildrrjg.  U)m 
Independnnce  Avemw,  SW., 
W.iKhingtofi,  DC  2nr)85  U.m).!:,m~ 
«)138. 

Pufpsne  Mafgohs,  Eaqi,  US.  B.?partmeat 
of  Em'jgy.  0£fh.t*  of  tienttsal  e.>Hf5ael; 


Building.  1000  In.*i!pend«w:e  Avenn.' 
SW.,  W.i.sbingron,  BC  20.'5J»,  (2irM 
.'WB-tl.'jO?. 

SO»»PLEMEMTARV  iNfORMATKJN:  Jn 
accordance  with  10  CFR  4:?0.27(gJ 
notice  is  hereby  given  of  the  is.suam.r.  of 
the  De<:ision  and  Order  as  set  outbilow 
In  the  Decision  and  Onfer,  Armstrong 
has  been  granh.d  a  Waiver  for  its  GT  !K 
and  Gf:K  condeti.sing  gas  ftimaces,  and 
GUI,  GCI,  iuid  Giq  non-condensing  gas 
ftimaces.  permitting  the  company  to  d.m' 
an  alternate  lest  method  in  d*.>t«r»iin)i,o 
AFUE. 

Is-siiwl  in  VV.iNh!ngi.,„,ix:,.»ii.r.in«n,  vp.u 
Chrixtiae  A.  fe'rrin, 

IfttntfWiible  lini:r-;y 

l>ec>sion  and  Order 

Ui  tli.'  Miitfrr.jf  Ar.mtTtirjf  Air 
<  :.)iitjif  VHiinfj  Ir.i    (t^is,,  vj,,  k.  ^|-{,) 

Raik<'fonn<i 


Till'  Energy  Conser./aiion  Prtj^nim  t.)i 
Consumer  Protiiicfs  (other  than 
automobiles)  was  e.sJahJ'shed  pursiiani 
•o  Ihe  Energy  Poli.;y  aud  Consarv.nl ion 
Act  (EPC.\),  Pubii..  Uw  94-1H3,  89  .Si.,! 
917.  .IS  amended  by  flie  Nfltron.il  Enei-v 
Conserv.ilioii  Po.'icv  Af;t  (WK( PAl 
Public  La\v  9ri-J>19.  'J2  Stat,  :0>h!  t!i. 
Niifioival  Appli.ince  Energy 
Conservation  A<;f  of  19«?  (NAEI :.■».) 
Public  LvA  \{)t)-yi,  jh^  ^JationijJ 
Appliani  e  Erer«y  C,nii::nn:it:cn 
Amendmt'nfs  of  Wim  (.\.\ECA  Vii\i\\ 
Publ:.;  law  lOlJ-.}.-^?.  an.i  tiM  V.m>r>^ 
Poli.:y  Act  of  1902  (EPAtn),  PixJjiir.U.u* 
102-4«fi,  lOfi  Sf.-it.  2776,  wfikh  r*;-.ii„« 
DOF.  to  pn?si;r:b«  stai:d.irrii;«d  rest 
pnji,(>il,;r'!s  to  !ne.isurft  the  wif^rgy 
coi;;:umption  of  cerf.iin  r;i:n«i:niV:r 
produ.ts.  incl::(iii^g  hirn.wa.  The  li.>-..» 
«i!  the  lesf  pri).:eci:in«  is  :o  pr«viHe  .i 
co.'iip.u-.ible  measure  of  er-cj-gy 
•wisiimption  ihal  will  ,is  ,ist  coiK!:r!UT-, 
in  ni.ikiiitj  pun  ha  iing  derjsioiw.  {'hnse 
Ic.-it  prwedjires  ;;ppeHr  .if  Ml  CFR  n'»rt 
4:t()  subpart  F}. 

1  iie  D«-pnrf)n?nf  .jmemfed  th«4 
pre.M:ribid  !esl  proi.edurws  by  *hti,ig  i() 
CFR  4.n).27  to  ci-ate  a  waiver  pn,i  r-ss 
45  I-R  0-1108.  .S.  pu.M)'!ier  2fi,  VHW) 
Th-irajiftcr.  DOJ>:  U!rt.^>.;r  amended  ;!-. 
appliance  test  pnx.ethire  iv.-iiver  pr.* ^w.-s 
to  allow  -Jie  A.s.iisfai5{  Sei;refary  r<?r 
Energy  E.Tici.ucy  .t.nd  Renewable 
En.'.T^j  (Assistant  .S.»:retary)  to  grani  .in 
tnferim  Waiver  fn^m  to»t  pro*  :;dnr" 
requirements  to  .7;on<!fhr.»;irer.s  tl».^t  l-.jv. 
pelifioiied  DOE  for  a  w.iiver  of  <w.h 
presi;ribed  lcst.pro«.e«hires.  fjl  FR  4j:r^.\. 
Novemfccr  26,  ll?i/&. 

The  waivv-'r  proi  ess  alTiovM  thf. 
A.ssismnt  S«»:rr;tnfv  to  w.iivrt  t^mpomnly 
te.'st  pro«»i*ires  fora  pnrrirjilar  hnrW. 
mmi«»t  when. a;  petdSqM.  r  ^rmn  thai  rt^t- 
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of  1.2  percentage  points  for  GUK  and 
GCK  condensing  gas  furnaces,  and  0.8 
percentage  points  for  GUJ,  GCJ,  and  GH) 
non-condensing  gas  furnaces,  the 
petition  should  be  granted. 

Under  specific  circumstances,  the 
DOE  test  procedure  contains  exceptions 
which  allow  testing  with  blower  delay 
times  of  less  than  the  prescribed  1.5- 
minute  delay.  Armstrong  indicates  that 
it  is  unable  to  take  advantage  of  any  of 
these  exceptions  for  its  GUK  and  GCK 
condensing  gas  furnaces,  and  GUJ,  GCJ. 
and  GHJ  non-condensing  gas  furnaces. 

Since  the  blower  controls 
incorporated  on  the  Armstrong  furnaces 
are  designed  to  impose  a  30-second 
blower  delay  in  ever)'  instance  of  start 
up,  and  since  the  current  provisions  do 
not  specifically  address  this  type  of 
control,  DOE  agrees  that  a  waiver 
should  be  granted  to  allow  the  30- 
second  blower  time  delav  when  testing 
the  Armstronjj  GUK  and  GCK 
condensing  gas  furnaces,  and  GUJ,  GC). 
and  GHJ  non-condensing  gas  furnaces. 
Accordingly,  with  regard  to  testing  the 
GUK  and  GCK  condensing  gas  furnaces, 
and  GUJ,  GCJ,  and  GHJ  non-condensing 
gas  furnaces,  today's  Decision  and  Order 
exempts  Armstrong  from  the  existing 
provisions  regarding  blower  controls 
and  allows  testing  with  the  30-second 
delay. 

It  is,  therefore,  ordered  that: 

(1)  The  "Petition  for  Waiver"  filed  by 
Armstrong  Air  Conditioning  Inc.  (Case 
No.  F-070)  is  hereby  granted  as  set  forth 
in  paragraph  (2)  below,  subject  to  the 
provisions  of  paragraphs  (3),  (4),  and  (5). 

(2)  Notwithstanding  any  contrary- 
provisions  of  appendix  N  of  10  CFR  part 
430,  subpart  B,  Armstrong  Air 
Conditioning  Inc.,  shall  be  permitted  to 
test  its  GUK  and  GCK  condensing  gas 
furnaces,  and  GUJ.  GCJ,  and  GHJ  non- 
condensing  gas  furnaces  on  the  basis  of 
the  test  procedure  specified  in  10  CFR 
part  430,  with  modifications  set  forth 
below: 

(i)  Section  3.0  of  appendi.v  N  is 
deleted  and  replaced  with  the  follou  ing 
paragraph: 

3.0    Test  Procedure.  Testing  and 
measurements  shall  be  as  specified  in 
section  9  in  ANSI/ASHRAE  Standard 
103-82  with  the  exception  of  sections 
9.2.2,  9.3.1,  and  9.3.2,  and  the  inclusion 
of  the  following  additional  procedures: 

(ii)  Add  a  new  paragraph  3.10  to 
appendix  N  as  follows: 

3.10    Gas-  and  Oil-Fueled  Central 
Furnaces.  The  following  paragraph  is  in 
lieu  of  the  requirement  specified  in 
section  9.3.1  of  ANSI/ASHR.\E 
Standard  103-82.  After  equilibrium 
conditions  are  achieved  following  the 
cool-down  test  and  the  required 
measurements  performed,  turn  on  the 


furnace  and  measure  the  flue  gas 
temperature,  using  the  thermocouple 
grid  described  above,  at  0.5  and  2.5 
minutes  after  the  main  burner(s)  comes 
on.  After  the  burner  start-up,  delay  the 
blower  start-up  by  1.5  minutes  (t-j. 
unless:  (1)  The  furnace  employs  a  single 
motor  to  drive  the  power  burner  and  the 
indoor  air  circulating  blower,  in  which 
case  the  burner  and  blower  shall  b6 
started  together;  or  (2)  the  furnace  is 
designed  to  operate  using  an  unvarying 
delay  time  that  is  other  than  1.5 
minutes,  in  which  case  the  fan  control 
shall  be  permitted  to  start  the  blower;  or 
(3)  the  delay  time  results  in  the 
activation  of  a  temperature  safety  device 
which  shuts  off  the  burner,  in  which 
case  the  fan  control  shall  be  permitted 
to  start  the  blower.  In  the  latter  case,  if 
the  fan  control  is  adjustable,  set  it  to 
start  the  blower  at  the  highest 
temperature.  If  the  fan  control  is 
permitted  to  start  the  blower,  measure 
time  delay,  (t-),  using  a  stopwatch. 
Record  the  measured  temperatures. 
During  the  heat-up  test  for  oil-fueled 
furnaces,  maintain  the  draft  in  the  flue 
pipe  within  ±0.01  inch  of  water  column 
of  the  manufacturer's  recommended  on- 
period  draft. 

(iii)  With  the  exception  of  the 
modifications  set  forth  above, 
Armstrong  Air  Conditioning  Inc.  shall 
comply  in  all  respects  with  the  test 
procedures  specified  in  appendix  N  of 
10  CFR  part  430,  subpart  B. 

(3)  The  Waiver  shall  remain  in  effect 
from  the  date  of  issuance  of  this  Order 
until  DOE  prescribes  final  test 
procedures  appropriate  to  the  GUK  and 
GCK  condensing  gas  furnaces,  and  GUI, 
GCJ,  and  GHJ  non-condensing.gas 
furnaces  manufactured  by  Armstrong 
Air  Conditioning  Inc. 

(4)  This  Waiver  is  based  upon  the 
presumed  validity  of  statements, 
allegations,  and  documentary  materials 
submitted  by  the  petitioner.  This  Waiver 
may  be  revoked  or  modified  at  any  time 
upon  a  determination  that  the  factual 
basis  underlying  the  petition  is 
incorrect. 

(5)  Effective  June  6. 1994.  this  Waiver 
supersedes  the  Interim  Waiver  granted 
the  Armstrong  Air  Conditioning  Inc.  on 
April  20,  1994.  59  FR  22841.  Mav  3. 
1994  (Case  No.  F-070). 

Issued  In  Washington.  DC.  |iine  6.  1994. 
Christine  A.  Er\'in. 

Assistant  Secretary.  Energy  Efficiency  and 

Renewable  Energy. 

(FR  Doc.  94-14431  Filed  6-13-94:  8:45  am] 
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[Case  No.  F-071] 

Energy  Conservation  Program  for 
Consumer  Products:  Decision  and 
Order  Granting  a  Waiver  From  the 
Furnace  Test  Procedure  to  Rheem 
Manufacturing  Company 

agency:  Office  of  Energy  Efficiency  and 
Renewable  Energy,  Department  of 
Energy. 

ACTION:  Decision  and  order. 

SUMMARY:  Notice  is  given  of  the 
Decision  and  Order  {Case  No.  F-071} 
granting  a  Waiver  to  Rheem 
Manufacturing  Company  (Rheem)  from 
the  existing  Department  of  Energy  (DOE) 
test  procedure  for  furnaces.  The 
Department  is  granting  Rheem  Petition 
for  Waiver  regarding  blower  time  delay 
in  calculation  of  Annual  Fuel 
Utilization  Efficiency  (AFUE)  for  its 
GDG  upflow,  GLH  downflow,  GVH 
horizonlal,  and  GPH  upflow/horizontal 
gas  furnaces. 

FOR  FURTHER  INFORMATION  CONTACT: 
Cyrus  H.  Nasseri,  U.S.  Department  of 
Energy,  Office  of  Energy  Efficiency 
and  Renewable  Energy.  Mail  Station 
EE-431,  Forrestal  Building,  1000 
Independence  Avenue,  SW., 
Washington,  DC  20585,  (202)  586- 
9138 
Eugene  Margolis.  Esq.,  U.S.  Department 
of  Energy.  Office  of  General  Counsel, 
Mail  Station  GC-72,  Forrestal 
Building,  1000  Independence  Avenue, 
SW..  Washington.  DC  20585,  (202) 
586-9507 

SUPPLEMENTARY  INFORMATION:  In 
accordance  with  10  CFR  430.27(g), 
notice  is  hereby  given  of  the  issuance  of 
the  Decision  and  Order  as  set  out  below. 
In  the  Decision  and  Order,  Rheem  has 
been  granted  a  Waiver  for  its  GDG 
upflow.  GLH  dowrnflow.  GVH 
horizontal,  and  GPH  upflow/horizontal 
gas  furnaces,  permitting  the  company  to 
use  an  alternate  test  method  in 
determining  AFUE. 

Issued  in  Washington,  DC,  on  June  6, 1994. 
Christine  A.  Ervin, 

Assistant  Secretary,  Energy  Efficiency  and 
Renewable  Energy. 

In  the  Matter  of:  Rheem  Manufacturing 
Company.  (Case  No.  F-071) 

Background 

The  Energy  Conservation  Program  for 
Consumer  Products  (other  than 
automobiles)  was  established  pursuant 
to  the  Energy  Policy  and  Conservation 
Act  (EPCA).  Public  Uw  94-163.  89  Stat. 
917,  as  amended  by  the  National  Energy 
Conservation  Policy  Act  (NECPA), 
Public  Law  95-619.  92  Stat.  3266,  the 
National  Appliance  Energy 


Conservation  Act  of  1987  (NAECA), 
Public  Law  100-12.  the  National 
Appliance  Energy  Conservation 
Amendments  of  1988  (NAECA  1988), 
Public  Law  100-357.  and  the  Energy 
Policy  Act  of  1992  (EPAct),  Public  Uw 
102-486,  106  Stat.  2776.  which  requires 
DOE  to  prescribe  standardized  test 
procedures  to  measure  the  energy 
consumption  of  certain  consumer 
products,  including  furnaces.  The  intent 
of  the  test  procedures  is  to  provide  a 
comparable  measure  of  energy 
consumption  that  will  assist  consumers 
in  making  purchasing  decisions.  These 
test  procedures  appear  at  10  CFR  part 
430,  subpart  B. 

The  Department  amended  the 
prescribed  test  procedures  by  adding  10 
CFR  430  27  to  create  a  waiver  process. 
45  FR  64109,  September  26,  1980. 
Thereafter,  EXDE  further  amended  its 
appliance  test  procedure  wai\  er  process 
to  allow  the  Assistant  Secretar\'  for 
Energy  Efficiency  and  Renewable 
Energy  (Assistant  Secretary)  to  grant  an 
Interim  Waiver  from  test  procedure 
requirements  to  manufacturers  that  have 
petitioned  DOE  for  a  waiver  of  such 
prescribed  test  procedures.  51  FR  42823, 
November  26. 1986. 

The  waiver  process  allows  the 
Assistant  Secretary  to  waive  temporarily 
test  procedures  for  a  particular  basic 
model  when  a  petitioner  shows  that  the 
basic  model  contains  one  or  more 
design  characteristics  which  prevent 
testing  according  to  the  prescribed  lest 
procedures  or  when  the  prescribed  test 
procedures  may  evaluate  the  basic 
model  in  a  manner  so  unrepresentative 
of  its  true  energy  consumption  as  lo 
provide  materially  inaccurate 
comparative  data.  Waivers  generally 
remain  in  effect  until  final  test 
procedure  amendments  become 
effective,  resplving  the  problem  that  is 
the  subject  of  the  waiver. 

The  Interim  Waiver  provisions  added 
by  the  1986  amendment  allow  the 
Assistant  Secretary  to  grant  an  Interim 
Waiver  when  it  is  determined  that  the 
applicant  will  experience  economic 
hardship  if  the  Application  for  Interim 
Waiver  is  denied,  if  it  appears  likely 
that  the  Petition  for  Waiver  will  be 
granted,  and/or  the  Assistant  Secretary 
determines  that  it  would  be  desirable  for 
public  policy  reasons  to  grant 
immediate  relief  pending  a 
determination  on  the  Petition  for 
Waiver.  An  Interim  Waiver  remains  in 
effect  for  a  period  of  180  days  or  until 
DOE  issues  its  determination  on  the 
Petition  for  Waiver,  whichever  is 
sooner,  and  may  be  extended  for  an 
additional  180  days,  if  necessary. 

Rheem  filed  a  "Petition  for  Waiver." 
dated  March  23, 1994,  in  accordance 


with  section  430.27  of  10  CFR  pari  430. 
The  Department  published  in  the 
Federal  Register  on  May  3, 1994. 
Rheem 's  petition  and  solicited 
comments,  data  and  information 
respecting  the  petition.  59  FR  22846. 
Rheem  also  filed  an  "Application  for 
Interim  Waiver"  under  section  430.27(g) 
which  DOE  granted  on  April  19,  1994 
59  FR  22846,  May  3.  1994. 

No  comments  were  received 
concerning  either  the  "Petition  for 
Waiver"  or  the  "Interim  Waiver."'  The 
Department  consulted  with  The  Federal 
Trade  Commission  (FTC)  concerning  the 
Rheem  Petition.  The  FTC  did  not  have 
any  objections  to  the  issuance  of  the 
waiver  to  Rheem. 


Assertions  and  Determinations 

Rheem 's  Petition  seeks  a  waiver  from 
the  DOE  test  provisions  that  require  a 
1.5-minute  time  delay  between  the 
ignition  of  the  burner  and  the  starling  of 
the  circulating  air  blower.  Rheem 
requests  the  allowance  to  test  using  a 
20-second  blower  time  delay  when 
testing  its  GDG  upflow.  GLH  downflow. 
GVH  horizontal,  and  GPH  upfiow/ 
horizonlal  gas  furnaces.  Rheem  states 
that  since  the  20-second  delay  is 
indicative  of  how  these  models  actually 
operate  and  since  such  a  delav  results 
in  an  average  increase  in  AFUE  of  2  0 
percentage  points,  the  petition  should 
be  granted. 

Under  specific  circumstances,  the 
DOE  test  procedure  contains  exceptions 
which  allow  testing  with  blower  delay 
times  of  less  than  the  prescribed  1.5- 
minute  delay.  Rheem  indicates  that  it  is 
unable  to  take  advantage  of  any  of  ihese 
exceptions  for  its  GDG  upfiow!  GLH 
downflow,  GVH  horizontal,  and  GPH 
upflow/horizontal  gas  furnaces. 

Since  the  blower  controls 
incorporated  on  the  Rheem  furnaces  a.-e 
designed  to  impose  a  20-second  blower 
delay  in  every  instance  of  start  up.  and 
since  the  current  provisions  do  not 
specifically  address  this  type  of  control. 
DOE  agrees  that  a  waiver  should  be 
granted  to  allow  the  20-second  blower 
time  delay  when  testing  the  Rheem  GDG 
upflow,  GLH  downflow.  GVH 
horizontal,  and  GPH  upflow/horizontal 
gas  furnaces.  Accordingly,  with  regard 
to  testing  the  GDG  upflow,  GLH 
dowTiflow,  GVH  horizontal,  and  GPH 
upflow/horizontal  gas  furnaces,  today  s 
Decision  and  Order  exempts  Rheem 
from  the  existing  provisions  regarding 
blower  controls  and  allows  testing  wilh 
the  20-second  delay. 
It  is,  therefore,  ordered  that: 
(1)  The  "Petition  for  Waiver"  filed  by 
Rheem  Manufacturing  Company  (Case 
No.  F-071)  is  hereby  granted  as  set  forth 
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in  paragraph  (2)  below,  su 
provisions  of  paragraphs 

(2)  Notwithstanding  any 
provisions  of  Appendix  N 
Part  430.  Subpart  B,  Rheen 
Manufacturing  Company 
permitted  to  test  its  GDG  u 
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basis  of  the  test  procedure 
10  CFR  Part  430.  with  mod 
forth  below: 

(i)  Section  3.0  of  Appen 
deleted  and  replaced  with 
paragraph: 

3.0    Test  Procedure.  Tes 
measurements  shall  be  as 
section  9  in  ANSI/ASHRAI 
103-82  with  the  exception 
9.2.2.  9.3.1.  and  9.3.2.  and 
of  the  following  additional 

(ii)  Add  a  new  paragraph 
Appendix  N  as  follows: 

3.10    Gas- and  Oil-Fueleid 
Furnaces.  The  following 
lieu  of  the  requirement  spe^ 
section  9.3.1  of  i^ 
Standard  103-82.  After  equ  i 
conditions  are  achieved  fol 
cool-down  test  and  the  reqi 
measurements  performed, 
furnace  and  measure  the  fl 
temperature,  using  the 
grid  described  above,  at  0.5 
minutes  after  the  main 
on.  After  the  burner  start-u 
blower  start-up  by  1.5 
unless:  (1)  The  furnace  em 
motor  to  drive  the  power 
indoor  air  circulating  blower 
case  the  burner  and  blower 
started  together;  or  (2)  the 
designed  to  operate  using 
delay  time  that  is  other  thai 
minutes,  in  which  case  the 
shnll  be  permitted  to  start 
(3)  the  delay  time  results  in 
activation  of  a  temperature 
which  shuts  off  the  burner, 
case  the  fan  control  shall  b( 
to  start  the  blower.  In  the 
the  fan  control  is  adjustabk 
start  the  blower  at  the  high* 
temperature.  If  the  fan  cont 
permitted  to  start  the  blow 
lime  delay,  (t-).  using  a 
Record  the  measured 
During  the  heat-up  test  for 
furnaces,  maintain  the  drafi 
pipe  within  ±0.01  inch  of 
of  the  manufacturer's 
psriod  draft. 

(iii)  With  the  exception  0 
modiHcations  set  forth  above 
Manufacturing  Company 
m  all  respects  with  the  test 
specified  in  Appendix  N  of 
4r>0.  subpart  B. 
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(3)  The  Waiver  shall  remain  in  effect 
from  the  date  of  issuance  of  this  Order 
until  DOE  prescribes  final  test 
procedures  appropriate  to  the  GDG 
upflow,  GLH  downflow.  GVH 
horizontal,  and  GPH  upflow/horizontal 
gas  furnaces  mcmufactured  by  Rheem 
Manufacturing  Company. 

(4)  This  Waiver  is  oased  upon  the 
presumed  validity  of  statements, 
allegations,  and  documentary  materials 
submitted  by  the  petitioner.  This  Waiver 
may  be  revoked  or  modified  at  any  time 
upon  a  determination  that  the  factual 
basis  underlying  the  petition  is 
incorrect. 

(5)  Effective  June  6,  1994,  this  Waiver 
supersedes  the  Interim  Waiver  granted 
the  Rheem  Manufacturing  Company  on 
April  19.  1994.  59  FR  22846,  May  3, 
1994  (Case  No.  F-071). 

Issued  In  Washington,  EK:.  on  June  6, 1994. 

Christine  A.  Ervin. 

Assistant  Secretary,  Energy  Efficiency  and 

Penevvable  Energy. 

[FR  Doc.  94-14434  Filed  6-13-94;  8:45  ami 
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[Case  No.  F-068] 

Energy  Conservation  Program  for 
Consumer  Products:  Decision  and 
Order  Granting  a  Waiver  From  the 
Furnace  Test  Procedure  to  Bard 
Manufacturing  Company 

AGENCY:  Office  of  Energy  Efficiency  and 

Renewable  Energy.  Department  of 

Energy. 

ACTION:  Decision  and  order. 

SUMMARY:  Notice  is  given  of  the 
Decision  and  Order  (Case  No.  F-058) 
granting  a  Waiver  to  Bard 
Manufacturing  Company  (Bard)  from 
the  existing  Department  of  Energy  (DOE) 
test  procedure  for  furnaces.  The 
Department  is  granting  Bard's  Petition 
for  Waiver  regarding  blower  time  delay 
in  calculation  of  Annual  Fuel 
Utilization  Efficiency  (AFUE)  for  its 
DCC  and  DCL  series  central  furnaces. 
FOR  FURTHER  INFORMATION  CONTACT: 
Cyrjs  H.  Nasseri.  U.S.  Department  of 
Energy,  Office  of  Energy  Efficiency 
and  Renewable  Energy,  Mail  Station 
EE^31,  Forrestal  Building,  1000 
Independence  Avenue,  SW., 
Washington,  DC  20585,  (202)  58B- 
9138. 
Eugene  Margolis,  Esq.,  U.S.  Department 
of  Energy,  Office  of  General  Counsel, 
Mail  Station  GC-72.  Forrestal 
Building.  1000  Independence  Avenue. 
SW..  Washington.  DC  20585.  (202) 
586-9507. 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  10  CFR  430.27(g), 


notice  is  hereby  given  of  the  issuance  of 
the  Decision  and  Order  as  set  out  below. 
In  the  Decision  and  Order,  Bard  has 
been  granted  a  Waiver  for  its  DCC  and 
DCL  series  central  furnaces,  permitting 
the  company  to  use  an  alternate  test 
method  in  determining  AFUE. 

Issued  in  Washington,  DC.  June  6.  1994. 

Christine  A.  Ervin. 

Assistant  Secretary.  Energy  Efficiency  and 
Renewable  Energy. 

Decision  and  Order 

In  The  Matter  Of:  Bard  Manufacturing 
Company.  (Case  No.  F-068) 

Background 

The  Energy  Conservation  Program  for 
Consumer  Products  (other  than 
automobiles)  was  established  pursuant 
to  the  Energy  Policy  and  Conservation 
Act  (EPCA),  Public  Law  94-163.  89  Stat. 
917,  as  amended  by  the  National  Energy 
Conservation  Policy  Act  (NECPA). 
Public  Law  95-619,  92  Stat.  3266,  the 
National  Appliance  Energy 
Conservation  Act  of  1987  (NAECA), 
Public  Law  100-12,  the  National 
Appliance  Energy  Conservation 
Amendments  of  1988  (NAECA  1988), 
Public  Law  100-357,  and  the  Energy 
Policy  Act  of  1992  (EPAct),  Public  Law 
102-486, 106  Stat.  2776,  which  requires 
DOE  to  prescribe  standardized  test 
procedures  to  measure  the  energy 
consumption  of  certain  consumer 
products,  including  furnaces.  The  intent 
of  the  test  procedures  is  to  provide  a 
comparable  measure  of  energy 
consumption  that  will  assist  consumers 
in  making  purchasing  decisions.  These 
test  procedures  appear  at  10  CFR  part 
430. subpart  B. 

The  Department  amended  the 
prescribed  test  procedures  by  adding  10 
CFR  430.27  to  create  a  waiver  process. 
45  FR  64108.  September  26. 1980. 
Thereafter,  DOE  further  amended  its 
appliance  test  procedure  waiver  process 
to  allow  the  Assistant  Secretary  for 
Energy  Efficiency  and  Renewable 
Energy  (Assistant  Secretary)  to  grant  an 
Interim  Waiver  from  test  procedure 
requirements  to  manufacturers  that  have 
petitioned  DOE  for  a  waiver  of  such 
prescribed  test  procedures.  51  FR  42823, 
November  26,  1986. 

The  waiver  process  allows  the 
Assistant  Secretary  to  waive  temporarily 
test  procedures  for  a  particular  basic 
model  when  a  petitioner  shows  that  the 
basic  model  contains  one  or  more 
design  characteristics  which  prevent 
testing  according  to  the  prescribed  test 
procedures  or  when  the  prescribed  test 
procedures  may  evaluate  the  basic    - 
model  in  a  manner  so  unrepresentative 
of  its  true  energy  consumption  as  to 
provide  materially  inaccurate 
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comparative  data.  Waivers  generally 
remain  in  effect  until  final  test 
procedure  amendments  become 
effective,  resolving  the  problem  that  is 
the  subject  of  the  waiver. 

The  Interim  Waiver  provisions  added 
by  the  1986  amendment  allow  the 
Assistant  Secretary  to  grant  an  Interim 
Waiver  when  it  is  determined  that  the 
applicant  will  experience  economic 
hardship  if  the  Application  for  Interim 
Waiver  is  denied,  if  it  appears  likely 
that  the  Petition  for  Waiver  will  be" 
granted,  and/or  the  Assistant  Secretary 
determines  that  it  would  be  desirable  for 
public  policy  reasons  to  grant 
immediate  relief  pending  a 
determination  on  the  Petition  for 
Waiver.  An  Interim  Waiver  remains  in 
effect  for  a  period  of  180  days  or  until 
DOE  issues  its  determination  on  the 
Petition  for  Waiver,  whichever  is 
sooner,  and  may  be  extended  for  an 
additional  180  days,  if  nece,s.sary. 

Bard  filed  a  '■Pefition  for  Waiver," 
dated  March  8,  1994,  in  accordance 
with  §  4,30.27  of  10  CFR  part  430.  The 
Department  published  in  the  Federal 
Register  on  April  25,  1994,  Bards 
petition  and  solicited  comments,  data 
and  information  respecting  the  petition 
59  FR  19710.  Bard  also  filed  an 
"Application  for  Interim  Waiver"  under 
tj  430.27(g)  which  DOE  granted  on  April 
1,  1994.  .59  FR  19710,  April  25,  1904. 

No  comments  were  received 
concerning  either  the  "Petition  for 
Waiver"  or  the  "Interim  Waiver."  The 
Department  consulted  with  The  Federal 
Trade  Commission  (FTC)  concerning  the 
Bard  Petition.  The  FTC  did  not  have  any 
objections  to  the  i.ssuance  of  the  waiver 
to  Bard. 

Assertions  and  Determinations 

Bard"s  Petition  .seeks  a  waiver  from 
the  DOE  test  provisions  that  require  a 
1.5-minute  time  delay  between  the 
ignition  of  the  burner  and  tiie  starting  of 
the  circulating  air  blower.  Bard  requests 
the  allowance  to  (est  using  a  60-second 
blower  time  delay  when  testing  its  DCC 
and  DCL  series  central  furnaces.  Bard 
states  that  since  the  60-second  delay  is 
indicative  of  how  these  models  actually 
operate  and  since  such  a  delay  results 
in  an  improvement  in  elTiciency  of  0.6 
to  1.0  pen.ent.  the  petition  should  be 
granted. 

Under  specific  circumstances,  the 
DOE  test  procedure  contains  exceptions 
which  allow  testing  with  blower  delay 
times  of  less  than  the  prescribed  1.5- 
minute  delay.  Bard  indicates  that  it  is 
unable  to  take  advantage  of  anv  of  these 
exceptions  for  its  DCC  and  DCi,  series 
central  furnaces. 

Since  the  blower  controls 
mcorpuraied  on  the  Bard  furnaces  are 
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designed  to  impose  a_60-second  blowtr 
delay  in  every  instance  of  start  up,  and 
since  the  current  provisions  do  not 
specifically  address  this  tvpe  of  control. 
DOE.agrees  that  a  waiver  "should  be 
granted  to  allow  the  60-second  blower 
time  delay  when  testing  the  Bard  DCC 
and  DCL  series  central  furnaces. 
A(.cordingly.  with  regard  to  testing  the 
DCC  and  DCL  series  central  furnaces, 
today's  Decision  and  Order  e.vempis 
Bard  from  the  existing  provisions 
regarding  blower  controls  and  allows 
testing  with  the  60-second  delay. 

It  is,  therefore,  ordered  that: 

il)  The  "Petition  for  Waiver"  filed  bv 
Bard  Manufacturing  Company  (Case  No. 
F-()68)  is  hereby  granted  as  set  forth  in 
paragraph  (2)  below,  subjet.t  to  the 
provisions  of  paragraphs  (3),  (4),  and  in). 

(2)  Notwithstanding  any  contrary 
provisions  of  Appendix  N  of  10  CFR 
Part  430.  Subpart  B,  Bard  Manufacturing 
Company,  shall  be  permitted  to  test  its 
DCC  and  DCL  series  central  furnat  es  on 
the  basis  of  the  test  procedure  specified 
in  10  CFR  Part  430,  with  modifications 
set  forth  below: 

(i)  Section  3.0  of  Appendix  N  is 
deleted  and  replaced  with  the  following 
paragraph: 

•CO     T(;sl  Procpdiirt?.  Tfi.stiii.u  iiiiii 
meiisurements  shall  be  as  sperified  in  mm  u.jn 
•>  m  AN.SI/A.SHKAE  Standard  103-82  wi'h 
thi;  cxf.cption  of  sections  9.2.2.  «  .3.1 .  and 
9.3.2.  and  the  inclusion  of  the  fullouinj.' 
adflitiorial  pnx.ctiunjs: 

(ii)  Add  a  new  paragraph  3.10  to 
Appendix  N  as  follows:    • 

."ilO     Cus-  and  Oil-Fueled  (.'cntral 
Furn.K  (>s.  Thn  following  paragraph  is  ir,  iicii 
of  the  reqiiiremenl  SDecified  in  sh  !ion  4  'i  1 
of  ANSI/ASHKAE  Standard  103-82  Afr.r 
equilibrium  conditions  are  ac  hieved 
following  the  r.ool-down  test  and  the 
required  njeHSiirements  perfomif;d.  Ii.r:i  it, 
the  furnace  and  measure  the  flue  y,i,y 
temperature,  using  the  thermocouple  -nd 
described  above.  r,t  0.5  and  2..'i  minutes  ..i!.  r 
the  main  burnpr(s)  comes  on.  After  the 
burner  start-up.  delay  the  hiovvnr  startup  hv 
1  .S  minutes  (t-j,  unless:  (l)The  furnjn  e 
employs  a  single  motor  to  drive  the  power 
burner  and  the  indoor  air  (irciilalinj'  blower, 
in  which  c-ise  the  burner  and  blower  sha:l  be 
started  tosether;  or  (2)  the  furna(.e  is  des.gned 
to  operate  using  an  unvarving  delay  lime  that 
is  other  ihan  l..";  minutes,  in  which  case  ihi' 
fna  control  shall  be  permitted  to  start  liin 
blower:  or  (3)  the  delay  ti.-nr  results  in  the 
a(  tivation  of  a  temperature  sofety  di-\  \i  v 
v\hi(  h  shuts  off  the  burner,  in  which  case  the 
fan  control  shall  be  pe.-'mitted  to  start  the 
blower  In  the  latter  case,  if  the  fan  <  <.;iirfl 
is  adjustable.  s(  t  it  to  start  the  blower  al  the 
hi,^hest  temperature.  If  the  inn  ( o.iirol  is 
perniitled  to  start  the  blower  measure  tiu.e 
delay,  (t).  u«;inga  stopwatch.  Ket  ord  the 
me.Hsured  temperatures.  During  t.he  h<„i.i;j) 
lest  foroil-hieled  furnaces.  .T.«intain  the  cr.:;: 
HI  the  f!;ie  pipe  within  -tl  (d  :;.(  h  •.!  w.ite: 


iniumn  of  the  manufacturers  recommeroi  ,j 
on-period  draft. 

(iii)  With  the  exception  of  the 
modifications  set  forth  above.  Bard 
Manufacturing  Company  shall  i.cinpiy 
HI  all  re.spects  with  the  test  procedures 
specified  in  Appendix  N  of  10  CFR  PprJ 
430,  Subpart  B. 

(3)  The  Waiver  shall  remain  ir;  effect 
from  the  date  of  issuance  of  this  Order 
until  DOE  prescribes  final  test 
procedures  appropriate  to  the  DCC  and 
DCL  series  (.entral  furnaces 
manufactured  by  Bard  Manufacturing 
Company. 

(4)  This  Waiver  is  based  upon  the 
presumed  validity  of  statements, 
allegations,  and  documentary  materials 
submitted  by  the  petitioner,  this  WauiT 
may  be  revoked  or  modified  at  any  time 
upon  a  determination  that  the  far  t!i;;l 
basis  underlying  the  petition  is 
incorrect. 

(5)  Effective  June  6,  1994,  ihis  Wbivcr 
supersedes  the  Interim  Waiver  granted 
the  Bard  Manufacturing  Company  hm 
April  1,  1994.  59  FR  19710.  April  25 
1994  (Case  No.  F-068). 

Issued  In  Washington.  DC.  t,r,  I..:.,  t-.   )'.>.4 
Christine  A.  Er\in, 

Assistant  Secretan.  Entergy  EU.'i  /►,%<  3  ..;,:/ 
nupfiwahlf!  Enerp,v 

IFK  Do« .  ^4-\A4■^2  Filed  6-l.>-<--5  >•  .:=  .:■;,,• 
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[Case  No.  F-069] 


Energy  Conservation  Program  for 
Consumer  Products:  Decision  and 
Order  Granting  a  Waiver  From  the 
Furnace  Test  Procedure  to  DM0 
Industries 

agency:  Office  of  Energy  t:?,c;e:.-.  ^.  ,  :., 
Renewable  Energy,  Dep3r:n,enl  c  i 
P-nergy. 

ACTION:  Decision  and  orde.' 

SUMMARY:  Notice  is  given  of  fh<- 
Decision  and  Order  (Case  Nc<.  K-4 *►■••* 
granting  a  Waiver  to  DMO  !riii.;<-tr,Ks 
(DMO)  from  the  existing  Df-p.-;r:.",.i.t  ,,< 
Energy  (DOE)  test  procedure  k  r 
fiirnaces.  The  Department  i'  rr..:.;.,  .. 
DMOs  Petition  for  Waiver  rf-garciivi; 
blower  time  delav  in  caUahUf.n  »■: 
Annual  Fuel  Utifization  Eff.cje:.!  \ 
(AFULj  for  its  HDS  series gfs  f i/rj-w  cv 
FOR  FURTHER  INFORMATION  CONTACT: 
Catus  H.  Nass.rr;.  fS.  Depi:t:ue:.J  <■! 
Energy,  Office  of  Energy  Ejii..(«-ni  > 
and  Renewable  Energy.  Mad  ,S!.-r!.c:i 
EE^31.  Forrtstal  BuiJdirjj:\  U-fiO 
Independence  Avenue,  SW 
Washington,  DC  2058.5.  l.-rc;  "H- 
9138 
Eugene  Margoiiti.  Esq..  1'  S  Dt-j--.r;:;.|.|,t 
of  Energy,  Offif.e  of  Gene-,->J  Cf  i.;.s«- 
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Mail  Station  GC-72.  Fonjestal 
Building,  1000  Independ  ence  Avenue. 
SW.,  Washington.  DC  20^85.  (202) 
586-9507 
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SUPPLEMENTARY  MFORMATIG  H:  In 
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In  the  Decision  iid  Order 
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gas  furnaces,  permitting  th« 
use  an  alternate  test  metho( 
determining  AFUE. 

Issued  in  Washington.  EXZ.  J 
Christine  A.  Ervin. 

Asuixtant  Secretary.  Energy  Effi 
Renewable  Enersv. 
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Decision  and  Order 

In  the  Matter  of:  DM0  Industries. 
(Case  No.  F-069) 

Background 

The  Energy  Conservation  Program  for 
Consumer  Products  (other  t  lan 
automobiles)  was  establisht  d  pursuant 
to  the  Energv  Policy  and 
Act  (EPCA),  Public  Law  94 
917.  as  amended  by  the  Nat 
Conservation  Policy  Act  (N 
Public  Law  95-619'.  92  Stat. 
National  Appliance  Energy 
Conservation  Act  of  1987 
Public  Law  100-12,  the  Nat 
Appliance  Energy  Conserv 
Amendments  of  1988  (NAEf  A 
Public  Law  100-357,  and 
Policy  Act  of  1992  (EPAct). 
102-486.  106  Stat.  2776.  wljich 
DOE  to  prescribe  standardi 
procedures  to  measure  the 
consumption  of  certain  consumer 
products,  including  furnace  :.  The  intent 
of  the  test  procedures  is  to  f  rovide  a 
comparable  measure  of  ener  ?v 
consumption  that  will  assisi 
in  making  purchasing  deci 
test  procedures  appear  at  1 
4:!0.  subpart  B. 

The  Department  amended 
prescribed  test  procedures 
CFR  430.27  to  create  a  waiver 
45  FR  64108.  September  26 
Thereafter,  DOE  further 
appliance  test  procedure  w 
to  allow  the  Assistant 
Energy  Efficiency  and  Rene\ 
Energy  (Assistant  Secretar\' 
Interim  Waiver  from  test 
requirements  to  manufact 
petitioned  DOE  for  a  waiver 
prescribed  test  procedures 
November  26.  1986. 

The  waiver  process  allow*  the 
Assistant  Secretary  to  waive  temporarily 
test  procedures  for  a  particu  ar  basic 
model  when  a  petitioner  she  ws  that  the 
basic  model  contains  one  or  more 
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design  characteristiqs  which  prevent 
testing  according  to  the  prescribed  test 
procedures  or  when  the  prescribed  test 
procedures  may  evaluate  the  basic 
model  in  a  manner  so  unrepresentative 
of  its  true  energy  consumption  as  to 
provide  materially  inaccurate 
comparative  data.  Waivers  generally 
remain  in  effect  until  final  test 
procedure  amendments  become 
effective,  resolving  the  problem  that  is 
the  subject  of  the  waiver. 

The  Interim  Waiver  provisions  added 
by  the  1986  amendment  allow  the 
Assistant  Secretary  to  grant  an  Interim 
Waiver  when  it  is  determined  that  the 
apphcant  w^il  experience  economic 
hardship  if  the  Application  for  Interim 
Waiver  is  denied,  if  it  appears  likely 
that  the  Petition  for  Waiver  will  be 
granted,  and/or  the  Assistant  Secretary 
determines  that  it  would  be  desirable  for 
public  policy  reasons  to  grant 
immediate  relief  pending  a 
determination  on  the  Petition  for 
Waiver.  An  Interim  Waiver  remains  in 
effect  for  a  period  of  180  days  or  until 
DOE  issues  its  determination  on  the 
Petition  for  Waiver,  whichever  is 
sooner,  and  may  be  extended  for  an 
additional  180  days,  if  necessary. 

DMO  filed  a  "Petition  for  Waiver." 
dated  March  4.  1994.  in  accordance 
with  section  430.27  of  10  CFR  Part  430. 
The  Department  pubHshed  in  the 
Federal  Reoisteron  May  3. 1994.  DMO's 
petition  and  solicited  comments,  data 
and  information  respecting  tlie  petition. 
59  FR  22844.  DMO  also  filed  an 
"Application  for  Interim  Waiver"  under 
section  430.27(g)  which  DOE  granted  on 
April  20,  1994.  59  FR  22844.  May  3. 
1994. 

No  comments  were  received 
concerning  either  tlie  "Petition  tor 
Waiver"  or  the  "Interim  Waiver."  The 
Department  consulted  with  The  Federal 
Trade  Commission  (FTC)  concerning  the 
DMO  Petition.  The  FTC  did  not  have 
any  objections  to  the  issuance  of  the 
waiver  to  DMO. 

Assertions  and  Determinations 

DMO's  Petition  seeks  a  waiver  from 
the  DOE  test  provisions  that  require  a 
1.5-mLnute  time  delay  between  the 
ignition  of  the  burner  and  the  starting  of 
the  circulating  air  blower.  DMO  requests 
the  allowance  to  test  using  a  30-second 
blower  time  delay  when  testing  its  HDS 
series  gas  furnaces.  DMO  states  that 
since  the  30-second  delay  is  indicative 
of  how  these  models  actually  operate 
and  since  such  a  delay  results  in  an 
increase  in  AFUE  of  2.0  percentage 
points  for  HDS  series  gas  furnaces,  the 
petition  should  be  granted. 

Under  specific  circumstances,  the 
DOE  test  procedure  contains  exceptions 


which  allow  testing  with  blower  delay 
times  of  less  than  the  prescribed  1.5- 
minute  delay.  DMO  indicates  that  it  is 
unable  to  take  advantage  of  any  of  these 
exceptions  for  its  HDS  series  gas 
furnaces. 

Since  the  blower  controls 
incorporated  on  the  DMO  furnaces  are 
designed  to  impose  a  30-second  blower 
delay  in  every  instance  of  start  up,  and 
since  the  current  provisions  do  not 
specifically  address  this  type  of  control, 
DOE  agrees  that  a  waiver  should  be 
granted  to  allow  the  30-second  blower 
time  delay  when  testing  tlie  HDS  series 
gas  furnaces.  Accordingly,  with  regard 
to  testing  the  HDS  series  gas  furnaces, 
today's  Decision  and  Order  exeii.pts 
DMO  from  the  existing  provisions 
regarding  blower  controls  and  allows 
testing  with  the  30-second  delay. 

It  is,  therefore,  ordered  that: 

(1)  The  "Petition  for  Waiver"  filed  by 
DMO  Industries  (Case  No.  F-069)  is 
hereby  granted  as  set  forth  in  paragraph 
(2)  below,  subject  to  the  provisions  of 
paragraphs  (3),  (4).  and  (5). 

(2)  Notwithstanding  any  contrary 
provisions  of  Appendix  N  of  10  CFR 
Part  430.  Subpart  B.  DMO  Industries, 
shall  be  permitted  to  test  its  HDS  series 
gas  furnaces  on  the  basis  of  the  test 
procedure  specified  in  10  CFR  Part  43U, 
with  modifications  set  forth  below: 

(i)  Section  3.0  of  Appendix  N  is 
deleted  and  replaced  v.ith  the  following 
paragraph: 

3.0    Test  Procedure.  Testing  and 
measurements  shall  be  as  specified  in  section 
9  in  ANSI/ASHR.'VE  Standard  103-82  with 
the  exception  of  sections  9.2.2,  9.3,1.  and 
9.3  2.  and  the  inclusion  of  the  following 
additional  procedures: 

(ii)  Adda  new  paragraph  3.10  to 
Appendix  N  as  follows: 

3.10    Gas- and  Oil-Fueled  Central 
Furnaces.  The  following  paragraph  is  in  lieu 
of  the  requirement  specified  in  section  9.3.1 
of  A.NSI/ASHRAE  Standard  103-82.  After 
equilibrium  conditions  are  achieved 
following  the  cool-down  test  and  the 
required  measurements  perfonned,  turn  on 
the  furnace  and  measure  the  flue  gas 
temperature,  using  the  thermocouple  grid 
described  above,  at  0.5  and  2.5  minutes  after 
the  main  burner(s!  comes  on.  After  the 
burner  start-up.  delay  the  blower  siart-up  by 
1.5  minutes  (t-),  unless:  (1}  The  fur.nace 
employs  a  single  motor  to  drive  the  power 
burner  and  the  indoor  air  circulating  blower, 
in  which  case  the  burner  and  blower  shall  be 
started  together,  or  (2)  the  furnace  is  designed 
to  operate  using  an  unvarying  delay  time  that 
is  other  than  1.5  minutes,  in  which  case  the 
fan  control  shall  be  permitted  to  start  the 
blower;  or  (3)  the  delay  lime  results  in  the 
activation  of  a  temperature  safety  device 
which  shuts  off  the  burner,  in  which  case  the 
fan  control  shall  be  permitted  to  start  the 
blower.  In  the  latter  case,  if  the  fan  control 
is  adjustable,  set  it  to  start  the  blower  at  the 
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highest  temperature.  If  the  fan  control  is 
permit  led  to  start  the  blower,  measure  time 
delay,  (t),  using  a  stopwat;,h.  Record  the 
measured  temperatures.  During  the  heat-up 
lest  for  oil-fueled  furnaces,  maintain  !he  dr^fl 
in  the  flue  pipe  within  ±0.01  inch  of  wafer 
column  of  the  manufacturer's  recommended 
on-period  draft. 

(iii)  With  the  exception  of  the 
modifications  set  forth  above,  DMO 
hidustries  shall  comply  in  all  respRcts 
with  the  test  procedures  specified  in 
Appendix  N  of  10  CFR  Part  4,30.  .Subpart 

(3)  Th*>  Waiver  shall  remain  m  effect 
from  the  date  of  issuance  of  this  Order 
until  DOE  prescribes  final  test 
proce<i;.'Hs  appropriate  to  the  HDS 
series  gas  furnaces  manufactured  bv 
DMO  Industries 

(4)  This  Waiver  is  based  upon  the 
presumed  validity  of  statements, 
allegations,  and  documentary  materials 
submitted  by  the  petitioner.  This  Waiver 
i7iay  be  revoked  or  modified  at  any  \imr 
upon  a  determination  that  the  factual 
basis  underlying  the  petition  is 
incorrect. 

(5)  Effe«:tive  June  6, 1994,  this  Waiver 
supersedes  the  Interim  Waiver  granted 
the  DMO  Industries  on  April  20,  1994. 
59  FR  22844,  Mav  3,  1994  (Case  N'o  F- 
0fi9). 

Issued  In  Washington,  IX:,  June  (>.  t»;h 
{^liri.siiMi;  A.  tx-.in. 

Assistant  .Secretary,  Em^r^  Effii.ifruv  i:i,d 
Hennwabh?  Energy. 

IFR  Do(    04-144.3.3  Filed  li-13-94:  H  4S  ,„n| 
BILLMG  CODE  t4»-0l~P 


a  surface  area  of  120  acres  at  a  normal 
pond  elevation  of  259.3  feet  m.sl.;  46- 
Kv  transmission  facilities  connecting  to 
the  Medway  substation:  and 
appurtenant  facilities. 

Pursuant  to  18  CFR  16.7,  the  licenset^ 
is  required  henceforth  to  make  available 
rertain  information  to  the  public.  This 
information  is  now  available  from  the 
licen.see  at  33  State  Street,  P.O.  Box  932. 
Bangor,  Maine  04402.  telephone  (207) 
945-.'J621. 

Pursuant  to  18  CFR  16.8.  16.9  and 
16.10,  each  application  for  a  new 
license  and  any  competing  l!i:ense 
applications  must  be  filed  with  the 
Commission  at  least  24  mor,  h.^  prior  U) 
the  expiration  of  the  existing  license. 
All  applications  for  license  for  this 
project  must  be  filed  bv  M.mrh  31.  1997. 
Uis  D.  Cashell. 
SernUnry. 

IFR  Do«_  94-1434b  Filet)  h-i:i-?W;  H  4.^.ani| 
BIUJKG  CODE  KTl7-0%-m 


Federal  Energy  Regulatory 
Commission 

[Project  No.  26S6  Maine] 

Bangor  Hy^Jro- Electric  Company; 
Intent  to  File  an  Application  fof  a  New 
License 

jiUii'H..];W4. 

Take  notice  that  Bangor  Hydro- 
lilectric  Company,  the  existing  liccn.see 
fur  the  .Medway  liydroelectric  Project 
No.  2666,  filed  a  timely  notice  of  n.lent 
lo  file  an  application  for  a  new  license, 
pursuant  to  18  CFR  16.6  of  the 
Commission's  Regulations.  The  original 
licen-se  for  Project  No.  2666  was  issued 
effective  April  1.  1962,  and  expires 
March  31, 1999. 

The  project  is  located  on  the  West 
Branch  of  the  Penobscot  River  in 
Penobscot  County,  Maine.  The  principal 
works  of  the  Medway  Project  include  a 
343-foot  long,  20-foot  high  concrete 
gravity  dam  with  flashboards  and  with 
an  integral  powerhouse  containing 
generating  units  having  an  installed 
capacity  of  3,440  Kw;  a  reservoir  with 


[Docket  No.  ER90-168-0t6] 

National  Electric  Associates  Limitecl 
Partnership;  Informational  Fifing 

tuneb,  1994. 

Take  notice  that  on  April  28,  1994. 
National  Electric  Associates  Limited 
Partnership  (NEA)  filed  certain 
info.nnation  as  required  by  Ordering 
Paragraph  (L)  of  the  Commission's 
March  20, 1990,  order  in  this 
proceeding,  50  FERC  ^  61,378  (1990). 
Copies  of  NEA  s  informational  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  insjj«M;tion 
Lois  D.  Cashell, 
St-trriury. 
IFH  Doc.  94-14347  FiM  ».-  t  i-M4  «  4t  am] 

BILL^MG  CO0€  S717-01-M 


these  propo.sed  tariff  sheets  reflect  th.; 
allocation  of  all  of  the  fixed  take-tir-psy 
cliarges  billed  to  it  by  Tennessee  Gas 
Pipeline  Company,  and  some  of  the 
fixed  charges  billed  to  it  by  CNG 
Transmission  Corporation,  on  the  basis 
of  its  customers'  "Winter  Requirements 
Quantities  ('W.RQ')  determinants. 

Any  person  desiring  to  protest  saiti 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commis.sion 
825  North  Capitol  Street  NE., 
Washington,  DC  20426.  in  accordant;.! 
with  Rule  214  of  the  Commission's 
Rules  of  Practice  and  Procedure  (18  (.TR 
385  214).  All  such  protests  should  be 
filed  on  or  before  June  15,  1994.  Prolj'sis 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  t.. 
be  taken  but  will  not  serve  to  make 
protesfants  parties  to  the  pro{;eeding 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  publti 
inspe<;tion. 
Lois  D.  Ca.shell. 
Secmtrirv. 

IFR  Dot    94-14.148  Filed  •.-13-94,  H.-ii.. ill) 
BILUNC  CODE  67U-01-M 


[Docket  No.  RP91-47-007,  et  al  J 

National  Fuel  Gas  Suppty  Corporation; 
Compliance  Filing 

luneH.  1994. 

Take  notice  that  on  June  H,  T.iSiA, 
National  Fuel  Gas  Supply  Corporation 
("National")  tendered  for  filing  as  part 
of  its  FERC  Gas  TarifT,  Third  Revised 
Volume  No.  1.  proposed  Original  She.! 
No.  216-A:  First  Revised  Sheet  Nos. 
213,  214.  215  a.nd  216;  Third  Revised 
Sheet  No.  222;  and  Fifth  Revised  Sheet 
No.  225,  wth  an  effective  date  of  June 
4.  1994. 

National  states  that  these  tariff  sheets 
are  filed  in  compliance  with  Ordering 
Paragraph  (A)  of  the  Federal  Energy 
Regulatory  Commission's  May  4.  1994. 
order  in  the  above-captioned 
proceeding.  National  further  staf»=-;  that 


[Docket  No.  RP94-282-000] 

Paiute  Pipeline  Co.;  Notice  of 
Proposed  Changes  In  FERC  Gas  Tarifl 

lune  H,  1!J94. 

Take  notice  that  on  May  31,  ]'jy4, 
Paiute  Pipeline  Company  (Paiute) 
ten<Jerod  for  filing  to  be  part  of  its  FI:R( 
Gas  Tariff.  Second  Revised  Volume  No 
1-A.  First  Revised  Sheet  No.  161.  with 
an  effective  date  of  June  1,  1994. 

Paiute  .states  that  it  is  submiftins  ^^■'' 
proposed  tariff  sheet  in  order  to 
impieiiient  an  element  of  a  settlement 
agreement  in  principle  recently  rear  h«-iJ 
by  the  active  parties  in  Paiute's  pendinp 
general  rate  cfma  pro<:eeding  in  Dof.ket 
No.  RP93-6-fJ00.  According  to  Paiute, 
as  part  of  that  resolution,  the  partirr- 
have  agreed  in  principle  lo  a 
realignment  of  the  su.mmer  period 
billing  deterimants  over  a  period  of 
several  years,  including  the  summer 
period  for  1994  Paiute  indicates, 
however,  that  because  its  customers 
nKmthly  billing  determinants  are  lre;:;t-it 
as  their  contract  demands,  the  .a-viseil 
billing  determinants  agreed  to  by  the 
firm  shippers  for  the  1994  summer 
period  need  to  be  filed  and  made 
effective  immediately.  Paiute  stairs, 
therefore,  that  it  is  submitting  the 
proposed  tariff  sheet  to  reflect  the 
agreed-upon  bilfing  determinants  lo  bf 
in  effect  as  of  June  1994. 

Paiute  requests  that  the  tendered  tariff 
sheet  be  accepted  for  filing  to  beronii- 
effective  June  1.  1994. 
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the  filing 
ite's 


nj 


C. 


en 


Paiute  states  that  copies 
were  served  upon  all  of  Pai 
customers  and  interested  s 
regulatory  commissions,  a 
parties  on  the  sei^'ice  list  ir 
RP93-6-000. 

Any  person  desiring  to  h( 
protest  said  filing  should  fi 
to  intervene  or  protest  with 
Energy  Regulatory  Commisi 
North  Capitol  Street  NE..  U 
DC  20426,  in  accordance  wi 
.185.214  or  385.211  of  the 
Rules  and  Regulations.  All 
or  protests  should  be  filed 
lune  15,  1994.  Protests  wHI 
considered  by  the  Commiss 
determining  the  appropriaJi 
taken,  but  will  not  sene  to 
protestants  parties  to  the  pr 
Any  person  wishing  to 
must  file  a  motion  to  inten. 
ot  this  filing  are  on  file  wi 
Commission  and  are  avai 
inspection  in  the  public  rt 
Lois  O.  Cashell, 
Sfcretary. 
IFK  Doc.  94-14349  Filed  t^l  ; 

BILLING  CODE  6717-01-M 

[Project  No.  2017  CalifomiaJ 


Southern  California  EdisonlCo.;  Notice 
of  Intent  To  File  an  Application  for  a 
New  License 


becoTie 
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thtf 
laUe 
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U.  H  4Sdm| 


lunc  8. 1994. 

Take  notice  that  Southern 
Edison  Company,  the  existii 
tor  the  Big  Creek  No.  4  Hvd 
Project  No.  2017,  filed  a  timi 
intent  to  file  an  application 
license,  pursuant  to  18  CFR 
Commission's  Regulations. ' 
lit:en.se  for  Projeci  No.  2017 
effective  March  1, 1949.  and 
March  1.  1999. 

The  project  is  located  on  t 
loaquin  River  in  Fresno  and 
Ciounties,  California.  The  pri 
works  of  the  Big  Creek  No  • 
include  a  concrete  gravity  d 
228  feet  high  and  about  954 
a  reservoir  of  approx.  11.  27 
storage;  an  intake  structure 
tunnel  about  11.275  feet  Ion; 
penstock  and  surge  tank  to  a 
powerhouse  with  84  MW  i 
capacity;  a  substation  and  22 
transmission  line  connection 
appurtenant  facilities. 

Pursuant  to  18  CFR  1G.7.  t 
is  required  henceforth  to  ma 
certain  information  to  the  pu 
information  is  now  available 
licen.see  at  2244  Walnut  Groiie 
Rosemead,  California  91770 
(818) 302-8944. 
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Pursuant  to  18  CFR  16.8.  16.9  and 
16.10,  each  application  for  a  new 
license  and  any  competing  license 
applications  must  be  filed  with  the 
Comrp.ission  at  least  24  months  prior  to 
the  expiration  of  the  existing  license. 
All  applicatiohs  for  license  for  tfiis 
project  must  be  filed  by  March  1. 1997. 
Lois  D.  Cashell. 
Sfcretary. 
[FK  Doc.  94-14350  Filed  6-13-94.  8.45  am] 

BILLING  CODE  6Tt7-01-M 

[Docket  No.  R.'»94-183-001] 

Southern  Natural  Gas  Co.,  South 
Georgia  Nac.  ral  Gas  Co.;  Notice  of 
Filing  of  Revised  Tariff  Sheets 

lune  8, 1994. 

Take  notice  that  on  June  3. 1994. 
Southern  Natural  Gas  Company 
(Southern)  tendered  for  filing  the  tariff 
sheets  to  its  FERC  Gas  Tariff.  Original 
Revised  Volume  No.  2a  listed  on  Exhibit 
A  hereto,  to  be  effective  August  1,  1994. 
Also.  South  Georgia  Natural  Gas 
Company  (South  Georgia)  tendered  for 
filing  the  tariff  sheets  to  its  FERC  Gas 
Tariff,  Original  Volume  No.  2  listed  on 
Exhibit  B  hereto,  to  be  effective  August 
1.  1994. 

Southern  and  South  Georgia  state  that 
the  purpose  of  this  filing  is  to  revi.se  the 
Rate  Schedules  applicable  to  the 
offsystem  storage  service  they  provide 
through  use  of  storage  faci-lities  and 
services  rendered  by  ANR  Pipeline 
Company  and  ANR  Storage  Company. 
The  changes  to  the  Rate  Schedules  on 
the  tariff  sheets  filed  reflect  the 
elimination  of  the  requirement  that  the 
customers  purchase  the  gas  to  be 
injected  into  storage  from  Southern  and/ 
or  South  Georgia.  Southern  and  South 
Georgia  also  request  the  necessary 
authority  to  implement  the  changes 
under  their  certificates  of  public 
convenience  and  necessity  in  Docket 
No.  CP79-374  and  Docket  No.  CP79- 
382.  respectively.  Such  filing  has  been 
made  in  compliance  with  the  Federal 
Energy  Regulatory  Commission's 
(Commission)  order  issued  on  May  4, 
1994,  in  the  above  captioned 
proceeding.  Southern  and  South  Georgia 
have  requested  that  the  revised  tariff 
sheets  be  made  effective  as  of  August  1. 
1994. 

Southern  and  South  Georgia  state  that 
copies  of  the  filing  will  be  served  upon 
their  shippers,  interested  state 
commissions  and  all  parties  to  this 
proceeding. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street.  NE., 


Washington.  DC  20426,  in  accordance 
with  Rule  211  of  the  Commission's 
Rules  of  Practice  and  Procedure  18  CFR 
385.211.  All  such  protests  should  be 
filed  on  or  before  June  15,  1994.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell. 
SpCKtury. 

Exhibit  A— Southern  Natural  Gas 
Company,  Docket  No.,  RP94-1 83-001,- 
June  3,  1994 


Fir.st  Revised 
First  Revised 
First  Revised 
First  Revised 
First  Revised 
First  Revised 
First  Revised 
First  Revised 
First  Revised 
First  Revised 
First  Revised 


Sheet 
Sheet 
Sheet 
Sheet 
Sheet 
Sheet 
Sheet 
Sheet 
Sheet 
Sheet 
Sheet 


No.  20 
No.  21 
No.  52 
No.  53 
No.  87 
No.  88 
No.  89 
No.  90 
No.  95 
No.  96 
No.  97 


Exhibit  B — South  Georgia  Natural  Gas 
Company,  Docket  No.,  RP94-1 03-001, 
June  3, 1994 


First  Revised 
First  Revised 
First  Revised 
First  Revised 
First  Revised 
First  Revised 
First  Revised 
First  Revised 
First  Revised 
First  Revised 
First  Revised 
First  Revised 
First  Revised 
First  Revised 


Sheet 
Sheet 
Sheet 
Sheet 
Sheet 
Sheet 
Sheet 
Sheet 
Sheet 
Sheet 
Sheet 
Sheet 
Sheet 
Sheet 


No.  13 
No.  42 
No.  69 
No.  70 
No.  72 
No.  77 
No.  78 
No.  79 
No.  99 
No.  10(1 
No.  102 
No.  107 
No.  108 
No.  100 


[FR  Doc.  94-14351  Filed  h-i;i-')4.  «:45  ami 

BILLING  CODE  6717-41-M 


[Docket  No.  CP94-686-000] 

Williams  Natural  Gas  Co.;  Notice  of 
Request  Under  Blanket  Authorization 

June  8, 1944. 

Take  notice  that  on  June  3.  1994. 
Williams  Natural  Gas  Company  (WNG). 
P.O.  Box  3288.  Tulsa,  Oklahoma  74101. 
filed  in  Docket  No.  CP94-586-000  a 
request  pursuant  to  §  157.205  of  the 
Commission's  Regulations  usder  the 
Natural  Gas  Act  (18  CFR  157.205)  for 
authorization  to  install  a  total  of 
approximately  12  miles  of  16-inch 
lateral  pipeline,  measuring,  regulating 
and  appurtenant  facilities  for  the 
delivery  of  transportation  gas  to  Empire 
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nislri«J  Elec.lric  Company  (Empire)  at 
two  locations  in  Jasper  County,  Mi.ssoiiri 
under  WNG's  blanket  «»rtifi{:nte  issued 
in  Doiket  No.  CP82^79-000  pursii.inJ 
It.  Section  7  of  the  Natural  G.ns  Act.  n\\ 
as  more  fully  set  forth  in  the  re<iuest  fhiii 
i.s  on  file  with  the  Commission  ,ind  opcr, 
to  public  in.spwiion. 

WNG  stales  that  the  total  pru)w.le<l 
voliinii!  of  delivery  is  estimated  to  Im; 
fippmxiniat.ily  9.5  Bi:f  annually  with  ;j 
lot.il  peak  day  volume  e.stiniated  to  Ix; 
m  Mmt  f  WNG  further  stales  Ihal  flu? 
cstiinaicil  <o.st  of  con.struction  is 
54,315,680  whii;h  would  be  [)ai(l  witii 
available  funds. 

WNG  says  that  this  ciiarj^e  is  iiol 
|.'rf)liihited  by  an  existing  tariff  and  il 
has  stiffii  ient  i;apa«;ity  to  a<;coniplish 
Ihe  deliveries  spet:ified  wilhoiil 
di-lrinieiil  or  disadvant.?ge  in  its  niher 
cu.stoir.iTs 

Any  (X  ,s(jn  or  the  Conimi.ssion  s  sl.iH 
may,  will. in  45  days  after  i.ssiian«;e  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Cciniui.sKion's  Procedural  Rules  (Irt  CFH 
385.214)  a  motion  to  inlt;r\ene  or  notiif 
<il  inlervontion  and  pursuant  to 
t;  157.205  of  the  Rc>gulalions  under  th.- 
Nali.ral  Gas  Act  (IH  CFR  157.205)  a 
protest  to  the  request.  If  no  prolesl  i.s 
filed  ivilhin  Ihe  time  allowed  then'for, 
Ihe  proposed  at.tiviJy  shall  be  deemed  t.i 
bf  .uithorized  effective  the  day  after  th»- 
lime  allowed  for  filing  a  protest.  It  a 
protest  is  file<i  and  not  withdrawn 
within  30  days  after  the  tune  allowed 
for  tiiin^;  .j  proie.-it.  f!-,e  iiislanl  nijucst 
shall  hi!  \rvuU-i\  .is  an  applir.otifin  for 
aullmri/.'tion  pur-^uanl  to  .S«'::!iitn  7  ol 
•  l.c-  N;ifiiral  V.iis  At  t. 
LtHJi  I).  CasholL 
.S'(  i:ftt;r, 
nKH'.'    -Ji   M.n.-.' i  •!.:«)•,  j:»  '«;;<. :.,.,,:  j 

On.UNG  CODE  6717  St-U 


Office  of  Hearings  and  Appesis 

Issuance  of  Proposed  Decisions  and 
Orders;  Weok  of  May  9  Throuoh  May 
13.  1994 

Duririj;  li;.-  ivir-k  of  May  'i  Ihroiigi) 
Mi.\  J.t,  iq')4.  ihi;  proposed  decisions 
and  orders  sunimari/ed  below  were 
issuctf  by  the  Office  of  Hearin^js  and 
Appeals  of  the  DeparinienI  of  Enon^y 
Willi  regard  to  applications  for 
exception. 

Undenhe  procedural  regulations  that 
appiy  lo  ex«»ption  proceedings  (10  CFR 
part  205,  subpart  U),  any  person  who 
will  be  aggrieved  by  the  i.ssuani»  of  a 
proposed  de«;ision  and  order  in  final 
form  may  file  a  written  notice  of 
objedion  within  ten  days  of  snrvicM.  For 
purposes  of  the  procedural  rijgiilatioiK. 


the  date  of  st>rvi(«  of  notice  is  «Ieemed 
lo  be  the  date  of  publication  of  this 
Notice  or  the  date  an  aggrieved  person 
re««ives  »  tual  noli«  e.  whi«:hever  o«  c  urs 
lirsl. 

The  prw.tjdural  regul.ilions  provide 
ihil  an  aggrieved  party  who  f.nils  to  file 
a  Notice  of  Objedion  within  Ihe  time 
period  specified  in  the  regulations  will 
be  defMued  to  consent  lo  the  issuance  of 
Ihe  propo.sed  de«:ision  and  order  in  final 
iortn.  An  aggrieved  party  who  wishes  to 
i:j)nli^t  a  determination  made  in  a 
proposed  decision  and  order  nujsf  jilso 
file  a  detailed  statement  of  objiM.tions 
vviihin  30  days  of  Ihe  dale  of  servi«:e  ol 
the  proposed  decision  and  ohLt.  In  the 
statement  of  objet.lions,  the  aj^i^ricved 
party  mu.st  specify  each  issue  of  foi;!  or 
lawliiat  it  intends  to  (xjnlest  in.inv 
Inn  her  proceeding  in\olving  lite 
I'xcepiion  matter. 

Copies  of  the  full  IhxI  .,1  ■\,,-^,- 
proposed  decisions  and  orders  an- 
avail  ible  in  the  Public  Referen.;e  Knox, 
ol  Ihe  Ofilce  of  Hearings  and  Apjx'als, 
nmm  lE-234.  Forrestal  Huildia^i  lOOe) 
Independence  Avi-nue.  SW., 
Washington.  IX:  20583,  Monday 
fl-.roiigh  Friday,  belwe"n  the  honrv  i.J  ^ 
p.m.  and  5  p.m..  except  fttlcr.-.'l 

I'.Mtid.iys. 

Uilti:d:  luiX;  H,  l!)'.M 
ti«rtirge  B.  Breuiiiy, 

Uinnior,  OffkvofHinitin:^!  ni.il  Ai,fj,,^,ls 
ha,  !i  Oil  (Jotnpnin .  t:t' ..  IhiUy  Sjnhif^y 
Misiissippi,  ll.E-Vun  lirpoiUna 
Ifffiiiirfinfnts 
i'tU.h  Oil  C;on)pan\.  hn     fl-iuh)  Ji).  <| 
;ii.  Appli.  .itiii)  for  Kx(  ..|)ti.ji,  iVom  liu; 
pt'jvisio;;  of  filing  Foini  hlA-  7820, 
entitled  ••J^;scIIei.sVR.'t.'i!ers' M.i!ith!y 
I'etroleu'ii  Prodiii.f  .V.il.s  Report."  l^he 
exception  ro<|uesl,  if  gianl.v!,  \%n,vU\ 
p'rniil  Fi!ch  to  b<;  excijipled  from  filinj^ 
Kon.i  KiA-7«2R.  In  considering  the 
pf.v.'e,!.  the  DOE  lo.:;)d  tl-.at  fi;e  Vmn 
vx.is  suffering  a  ;>rns  .  ifrijuii  y  due  to  th- 
r„,u's  persoi^nc!  sii.^rl.i^e  On  M."v  1 1 
!'V'  1,  the  IX3ti  issuod  a  Proposed' 
fi<?«:ision  and  Order  whii  h  deliTtnine*! 
ili.it  theexceplio.n  request  beg;anled  in 
p.>.1  ;ind  that  Fitch  be  relieved  of  the 
niporting  requirement  fro;n  April  l«}n4 


Ihro'igli  Deconilx.T  1094. 

Smipt^' Hnturprist^s,  Inr  ,  Fnnhnuk^ 

Alaska,  lJ-:E~()U)r>  nnportiny 

Ui'quircmpiifs 
•Saiipe'  Enterprisi's.  Im;.,  (.Saupe')  fil.'ij 
•tn  Application  for  Exception  from  the 
provision  of  filing  Form  KIA-7H2B, 
entitled  "Reseller/Refailer's  Monthly 
Petroleum  Pro«luct  SaK:s  R.?poM.'  Th." 
exception  request,  if  gnnted,  would 
P'.'rmit  .Saupe'  to  be  exempted  frf)m 
filing  Fonn  ElA-7fl2B.  On  May  11, 
H)')4,  the  Department  of  F:nerj»y  issued 


a  Proposed  Dw:ision  and  Order  whiib 
determined  th.il  the  exception  r.«qi.fv| 
be  denied. 

If-K  D<K  .  94    )44J5  hi).-.!  l,-i;i.  •«,  ha:,  ...„| 
BtLUNG  CODE  64S0-01-P 


Southwestern  Power  Administration 

Integrated  System 

AGENCY:  .Sotilhvve;ileri(  Vuwvx 

Admini.slration.  DOE. 

ACTION:  Nofii  e  of  proposed  exIeiiMoii  lo 

integrated  sy.stem  power  rales  and 

opportunities  for  publii:  review  and 

comment. 


SUMMARY:  The  Cti.-rent  Integniled 
Sysieni  Rates  were  approved  by  Ihe 
Federal  Energy  Regulatory  Comiuissin  . 
(FERC)  on  September  18,  1991,  |l-,K9i- 
401 1-000,  56  FERC  61,  398|.  Thewi  rat.  . 
were  effeUive  October  1,  1900.  and  wi'l 
expire  September  30,  1994.  The 
Administialor,  Southwestern,  has 
prepared  Current  and  Revised  19M4 
Power  Re|)ayn)enl  .Studies  fortiie 
Int(!grated  System  which  show  the  ui.i;.l 
for  a  minor  rate  adjustment  of  $72«),l>5t 
(OH  percent  incre.ise)  in  aniui.-.l 
njvcmn;s  In  au.ordance  with 
Soulhv.e.slern's  rate  adjustment 
Ihreshold,  datetl  June  23,  1987.  tin- 
Administrator,  Souihwestoni,  may 
uelerniine,  on  a  case  by  case  bases,  lii.-.i 
for  a  revenue  (i-.n.rease  or  increa'^e  in  il.- 
magiiitutie  of  plu.s-or-miiius  two 
percent,  deferral  of  a  formal  rale  tihng 
is  in  the  best  interest  of  Ihe  (iov.r.nm.,! 
Also,  the  Diiputy  .Se«;r<7tary  of  i.neivy 
h.!s  the  authorll V  to  exlend  rates, 
previously  conlimjed  and  appr.iv.;d  l.y 
FERC,  on  an  iiiterini  Iwsi.s.  piirsii.iuf  i.. 
10  OP  9()3.22lh)  and  '«J3  23(a)   I,, 
accord.ince  with  DOE  riileexli'Usi.M. 
aulhorily  and  .Soafh western's  ri):r; 
ao'jusfimMit  threshold.  Ihe  A.lni)i)i-.h..t. 
is  proposing  thai  ih,-  r.ili:  adjtislmeut  <»< 
deferred  and  that  the  curriint  r,^tes  Ih; 
extended  for  a  siin;  year  pe.-uxl  i-iii:*  iiv 
through  .Septen:U;r  .30. 1995. 
DATES:  Wrjiten  comj?;eiils  :in?Hnf  nn  di 
before  Jun.;  29,  1994 

ADDRESSES:  Written  conmienl.s  sht.ul.l 
ht;  submitted  to  the  Administrator, 
Soiithiveslerii  I'.nver  Adminislr.ition 
U.S.  Department  of  Energy,  P.O  Box 
1619,  Tulsa.  Okl.ihoma  74101 
FOR  FURTHER  INFORMATtON  CONTACT: 
G'eorge  C.  Grisaffe,  Assistant 
Administrator,  Offi««  of  Adminfsir.^ii.it, 
and  Rates,  .Southwestern  I^ower 
Administration,  Department  of  Kneiyy 
P.O.  Box  1619,  TuNa,  Oklahoma  74101 
(918)  .581-7419. 

SUPPLEMENTARY  INFORMATION:  The  Ij.S. 
I)epartni<>nt  of  Energy  vvas  iT»;ated  l>v  .in 
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Act  of  the  U.S.  Congress.  Department  of 
Energy  Organization  Act.  Public  Law 
95-91.  dated  August  4. 11)77.  and 
Southwestem's  power  mi  irketing 
activities  were  transferred  from  the 
Department  of  the  Interior  to  the 
Department  of  Energy,  ef  ective  October 
1.1977. 

Southwestern  markets  )o^ver  from  24 
muhiple-purpose  reserve  r  projects  with 
power  facilities  construct  id  and 
operated  by  the  U.S.  Arm  y  Corps  of 
Engineers.  These  projects  are  located  in 
the  States  of  Arkansas.  M  ssouri. 
Oklahoma  and  Texas.  Soi  th western's 
marketing  area  includes  t  lese  states 
plus  Kansas  and  Louisiana.  Of  the  total. 
22  projects  comprise  an  Ii  ilegrated 
System  and  are  interconn  >cted  through 
Southwestem's  transmiss  on  system  and 
exchange  agreements  witlj  other 
utilities.  The  other  two  prbjects  (Sam 
Raybum  and  Robert  Doug  as  Willis)  are 
not  intercoimected  with  S  outh western's 
Integrated  System.  Instea(  .  their  power 
is  marketed  under  separat ;  contracts 
through  which  the  two  cu  stomers 
purchase  the  entire  powei  output  of  the 
projects  at  the  dams. 

Following  Department  <  f  Energy 
Order  Number  RA  6120.2  the 
Administrator,  Southwest  jm.  prepared 
a  1994  Current  Power  Rep  ayment  Study 
(PRS)  using  existing  syste  n  rate 
schedules.  The  Study  shoKs  the  actual 
status  of  repayment  throu  ;h  FY  1993  at 
$288,259,891  on  a  total  in  estment  of 
S971. 634.103.  The  FY  1994  Revised  PRS 
indicates  the  need  for  an  i  icrease  in 
annual  revenues  of  $726,0  51.  or  0.8 
percent,  over  and  above  th  e  present 
annual  revenues. 

As  a  matter  of  practice.  >outh western 
would  defer  an  indicated  )  ate 
adjustment  that  falls  withi  i\ 
Southwestem's  plus-or-mi  nus  two  - 
percent  rate  adjustment  th  -eshold.  The 
threshold,  which  was  esta  )lished  in 
1987.  was  developed  to  ac  d  efficiency 
to  the  process  of  maintain  ng  adequate 
rates  and  is  consistent  wit  i  cost 
recovery  criteria  within  D<  )E  Order 
Number  RA  6120.2  regard  ng  rate 
adjustment  plans.  The  Intt  grated 
System's  FY  1993  (last  yea  r's)  PRS 
concluded  that  the  jumual  revenues 
needed  to  be  decreased  by  1.1  percent. 
At  that  time,  it  was  determ  ined  prudent 
to  defer  the  decrease  in  ac<  ordance  with 
the  established  threshold    \s  previously 
cited,  the  FY  1994  (this  yei  lt's)  PRS 
indicates  that  revenues  wo  jid  need  to 
be  increased  by  0.8  percen  .  or  $726,051 
per  year.  It  once  again  seer  is  pmdent  to 
defer  a  rate  adjustment  in  <  ccordance 
with  Southwestem's  rate  a  Ijustment 
threshold  and  reevaluate  tlie  ability  of 
the  existing  rate  to  provide  sufficient 


revenues  to  satisfy  costs  projected  in  the 
FY  1995  (next  year's)  PRS. 

On  September  18, 1991,  the  current 
rate  schedules  for  the  Integrated  System 
were  confirmed  and  approved  by  the 
FERC  on  a  final  basis  for  a  period  that 
ends  on  September  30, 1994.  In 
accordance  with  10  CFR  903.22(h)  and 
903.23(a).  the  Deputy  Secretary  may 
extend  existing  rates  on  an  interim  basis 
beyond  the  period  specified  by  the 
FERC.  As  a  result  of  the  benefits 
obtained  by  a  rate  adjustment  deferral 
and  the  Deputy  Secretary's  authority  to 
extend  a  previously  approved  rate. 
Southwestem's  Administrator  is 
proposing  to  extend  the  current 
Integrated  System  rate  schedules  for  the 
one-year  period  begiiming  October  1 , 
1994,  and  extending  through  September 
30.  1995. 

Opportunity  is  presented  for 
customers  and  interested  parties  to 
receive  copies  of  the  study  data  for  the 
Integrated  System.  If  you  desire  a  copy 
of  the  Repayment  Study  Data  Package 
for  the  Integrated  System,  please  submit 
your  request  to:  Mr.  George  Grisaffe, 
Assistant  Administrator.  Office  of 
Administration  and  Rates.  P.O.  Box 
1619.  Tulsa.  OK  74101.  (918)  581-7419. 

Following  review  of  the  written 
comments,  the  Administrator  will 
submit  the  rate  extension  proposal  for 
the  Integrated  System  to  the  Deputy 
Secretary  of  Energy  for  confirmation  and 
approval. 

Issued  in  Tulsa.  Oklahoma,  this  6th  day  of 
|une.  1994. 

J.  M.  Shafer, 

Administrator. 

(FR  Doc.  94-14438  Filed  6-13-94;  8:45  ami 

BILLING  CODE  64S0-01-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-4998-^] 

Proposed  Settlement  Agreement; 
Refrigerant  Recycling  Regulations 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  proposed  settlement 
agreement;  request  for  public  comment. 

SUMMARY:  In  accordance  with  section 
113(g)  of  the  Clean  Air  Act  (-Act"), 
notice  is  hereby  given  of  a  proposed 
settlement  agreement  concerning 
litigation  instituted  against  the 
Environmental  Protection  Agency 
("EPA")  regarding  refrigerant  recycling 
regulations  promulgated  by  EPA  under 
section  608  of  the  Clean  Air  Act.  The 
proposed  settlement  agreement  provides 
that  EPA  will  undertake  rulemaking 


regarding  revisions  to  provisions  of 
those  regulations  concerning  the  repair 
of  leaks  of  refiigerant  from  industrial 
process  refrigeration  equipment  and  the 
identity  of  persons  subject  to  the 
technician  certification  requirements  of 
the  regulations.  The  proposed 
settlement  agreement  provides  that  EPA 
is  to  propose  certain  revisions  by 
September  1, 1994,  and  take  final  action 
on  the  proposal  by  June  1,  1995.  It  also 
provides  that  EPA  will  imdertake 
proceedings  regaiuiug  the  stay  of  the 
leak  repair  regulations  as  they  apply  to 
industrial  process  refrigeration 
equipment  during  the  pendency  of  the 
mlemaking  to  revise  the  regulations. 

For  a  period  of  thirty  (30)  days 
following  the  date  of  publication  of  this 
notice,  the  Agency  will  receive  written 
comments  relating  to  the  settlement. 
EPA  or  the  Department  of  Justice  may 
withhold  or  withdraw  consent  to  the 
proposed  settlement  agreement  if  the 
comments  disclose  facts  or 
circumstances  that  indicate  that  such 
consent  is  inappropriate,  improper, 
inadequate,  or  inconsistent  with  the 
requirements  of  the  Act. 

Copies  of  the  settlement  agreement 
are  available  from  Jerry  Ellis.  Air  and 
Radiation  Division  (2344R).  Office  of 
General  Counsel,  U.S.  Environmental 
Protection  Agency,  401  M  Street,  SW., 
Washington,  DC  20460,  (703)  235-5330. 
Written  comments  should  be  sent  to 
Kevin  W.  McLean  at  the  above  address 
and  must  be  submitted  on  or  before  Julv 
14, 1994. 

Dated:  June  6.  1994. 
)ean  C.  Nelson, 

General  Counsel. 

(FR  Doc.  94-14424  Filed  6-13-94:  8:45  ami 

BILLING  CODE  6560-60-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

[Report  No.  2018] 

Petitions  for  Reconsideration  of 
Actions  In  Rulemaking  Proceedings 

lune  10.  1994.      ' 

Petition  for  reconsideration  has  been 
filed  in  the  Commission  mlemaking 
proceeding  listed  in  this  public  notice 
and  published  pursuant  to  47  CFR 
1.429(e).  The  full  text  of  this  document 
is  available  for  viewing  and  copving  in 
room  239, 1919  M  Street.  NW..  " 
Washington,  DC  or  may  be  purchased 
from  the  Commission's  copy  contractor 
ITS,  Inc.  (202)  857-3800.  Opposition  to 
this  petition  must  be  filed  June  29, 1994. 
See  §  1.4(b)(1)  of  the  Commission's  rules 
(47  CFR  1.4(b)(1)).  Replies  to  an 
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opposition  must  be  filed  within  10  days 
after  the  time  for  filing  oppositions  has 
expired. 

Subject:  Redevelopment  of  Spectrum  to 
Encourage  Innovation  in  Use  of 
New  Telecommunications 
Technologies.  (ET  Docket  No.  92- 
9). 
Number  of  Petitions  Filed:  1 . 

Fedpml  Communications  (xjmmissicjii. 

William  F.  Caton. 

Acting  Secretary. 

IFR  Doc.  94-14456  Filed  6-13-34:  8:45  anij 

BILLING  CODE  6712-01-M 


[Report  No.  2017] 

Petitions  for  Reconsideration  and 
Clarification  of  Actions  in  Rulemaking 
Proceedings 

June  9,  1994. 

Petition  for  reconsideration  and 
clarification  have  been  filed  in  the 
Commission  rulemaking  proceedings 
listed  in  this  public  notice  and 
published  pursuant  to  47  CFR  1.429(e). 
The  full  text  of  these  documents  are 
available  for  viewing  and  copying  in 
room  239, 1919  M  Street,  N\V., 
Washington,  DC  or  may  be  purchased 
from  the  Commission's  copy  contractor 
ITS.  Inc.  (202)  857-3800.  Opposition  to 
these  petitions  must  be  filed  June  29 
1994.  See  §  1.4(b)(1)  of  the 
Commission's  rules  (47  CFR  1.4(b)(1)). 
Replies  to  an  opposition  must  be  filed 
within  10  days  after  the  time  for  filing 
oppositions  has  expired. 
Subject:  Petition  Requesting  Changes  in 
Certain  Operator  Classes  in  the 
Amateur  Service.  (RM-8391). 
Number  of  Petitions  Filed:  1. 
Subject:  Implementation  of  section 

309(j)  of  the  Communications  Act — 
Competitive  Bidding  (PP  Docket 
No.  93-253). 
Number  of  Petitions  Filed:  20. 

Federal  Communications  Commission. 

William  F.  Caton. 

Acting  Secretary. 

IFR  Doc.  94-14457  Filed  6-13-94;  8:45  am| 

BILUNG  CODE  6712-01-M 


ACTION:  Updated  listing  of  financial 
institutions  in  liquidation. 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Update  to  Notice  of  Financial 
Institutions  for  Which  the  Federal 
Deposit  Insurance  Corporation  Has 
Been  Appointed  Either  Receiver, 
Liquidator,  or  Manager 

AGENCY:  Federal  Deposit  Insnranre 
Corporation. 


SUMMARY:  The  Federal  Deposit 
Insurance  Corporation  (Corporation)  has 
adopted  a  policy  statement  concerning 
section  219(2)  of  the  Financial 
Institutions  Reform,  Recovery,  and 
Enforcement  Act  of  1989  (12  U.S.C.  and 
28  U.S.C.  2410(c).  The  policy  statement 
and  an  initial  listing  of  financial 
institutions  in  liquidation  were 
published  in  the  July  2,  1992  issue  of 
the  Federal  Register  (57  FR  29491)  The 
following  is  a  list  of  financial 
institutions  which  have  been  placed  in 
liquidation  since  publication  of  the  last 
updated  list  on  April  15,  1994  (59  FR 
18122). 

Federal  Deposit  Insurance  Cor- 
poration Active  Institutions  In 
Liquidation  Alpha  Listing  (Name) 


Institution  name,  city/ 

Date 

Re!- 

state 

closed  re- 

e fence 

gion 

No. 

Barbary  Coast  Na- 

05/19/94, 

•S609 

tional  Bank,  San 

Western 

Francisco,  CA. 

SC. 

Commercial  Bank  & 

05/06/94. 

-508 

Trust  Co.,  Lowell, 

Norttv 

MA. 

east  SC. 

Mechanics  National 

04/01/94, 

^606 

Bank,  Paramount, 

Western 

CA. 

SC 

NE  Region  Servicer- 

05/20/94, 

3969 

CP,  East  Hartford. 

North- 

CT 

east  SC 

Superior  National 

04/14/94. 

-607 

Bank,  Kansas  City, 

Midwest 

KS. 

SC. 

Dated:  June  7,  1994. 
Federal  Deposit  Insurance  Corptjralinn 
Robert  E.  Feldman. 
Acting  Executive  Secretary. 
IFR  Doc.  94-14342  Filed  6-13-94;  8:45  am] 

BILLING  CODE  6714-01-M 


FEDERAL  MARITIME  COMMISSION 
[Docket  No.  94-1 1J 

Trans  Ocean-Pacific  Forwarding,  Inc., 
Possible  Violations  of  Section  10(b)(1) 
of  the  Shipping  Act  of  1984;  Order  of 
Investigation 

Trans  Ocean-Pacific  Forwarding.  Inc. 
("TOP  ■)  is  a  non-vessel-operating 
common  carrier  ("NVOCC")  which  has 
a  tariff  on  file  at  the  Federal  Maritime 
Commission  ^"Commission").  TOP 
transports  property  between  United 
States  Atlantic  and  Pacific  Coast  ports 
and  ports  in  the  Far  East,  Southeast  and 
Southwest  Asia,  Europe,  the 
Mediterranean.  Australia.  New  Zealand 
and  Oceania. 


Section  10(b)(1)  of  the  Shipping  A<  l 
.  of  1984  ("1984  Act"),  46  U.S.C  app 
1709(b)(1),  prohibits  a  common  carrier 
from  charging,  demanding,  collecting  or 
receiving  greater,  less  or  different 
compensation  for  transportation  of 
property  than  the  rates  shown  in  its 
tariffs  or  .service  contracts.  TOP  appt.rrs 
to  have  violated  section  10(h)(1)  of  the 
1984  Act  by  transporting  shipments 
subsequent  to  September  30,  1990  al 
rates  less  than  the  applicable  rates  filnd 
in  its  tariff. 

Noiv  therefore  it  is  ordered.  That 
pursuant  to  sections  10,  11.  and  13  ol 
the  1984  Act,  46  U.S.C.  app.  1709.  17li) 
and  1712,  an  investigation  is  hereby 
instituted  to  determine: 

1.  Whether  TOP  violated  section 
10(b)(1)  of  the  1984  Act  by  transporting 
shipments  in  connection  with  which  it 
charged  rates  less  than  those  filed  in  its 
tariff;  and 

2.  Whether,  in  the  event  TOP  \iolated 
section  10(b)(1)  of  the  1984  Act,  civil 
penalties  should  be  assessed  against 
TOP  and,  ifso,  the  amount  of  such 
penalties:  whether  a  cease  and  desist 
order  should  be  issued;  or  whether 
TOP'S  tariff  should  be  suspended: 

//  is  further  ordered,  That  a  public 
hearing  will  be  held  in  this  pro«;eedjng 
and  that  this  matter  be  assigned  for 
hearing  before  an  Administrative  Law 
Judge  { "ALJ")  of  the  Commission  s 
Office  of  Administrative  Law  Judges  nl 
a  date  and  place  to  be  hereafter 
determined  by  the  ALJ  in  compliance 
with  Rule  61  of  the  Commission's  Rules 
of  Practice  and  Procedure,  46  CFR 
502.61.  The  hearing  shall  include  oral 
testimony  and  cross-examination  in  the 
discretion  of  the  ALJ  only  after 
consideration  has  been  given  by  the 
parties  and  the  ALJ  to  the  use  of 
alternative  forms  of  dispute  resolution, 
and  upon  proper  showing  that  there  are 
genuine  issues  of  material  fact  that 
cannot  be  resolved  on  the  basis  of  sworn 
statements,  affidavits,  depositions,  or 
other  documents,  or  that  the  nature  of 
the  matter  in  issue  is  such  that  an  oral 
hearing  and  cross-examination  are 
necessary  for  the  development  of  an 
adequate  record; 

It  is  further  ordered.  That  Trans 
Ocean-Pacific  Forwarding,  Inc.  be 
named  a  Respondent  in  this  proceeding; 

It  is  further  ordered.  That  the 
Commission's  Bureau  of  Hearing 
Counsel  is  designated  a  party  to  this 
proceeding; 

//  is  further  ordered.  That  notice  ol 
this  Order  be  published  in  the  Federal 
Register,  and  a  copy  be  served  on 
parties  of  record; 

It  is  further  ordered,  That  other 
persons  having  an  interest  in 
participating  in  this  proceeding  may  file 
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Practice  and 

11  further 
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prehearing 
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petitions  for  leave  to  intervejie  in 
accordance  with  Rule  72  of 
Commission "s  Rules  of 
Procedure,  46  CFR  502.72; 

It  is  further  ordered.  That 
notices,  orders,  and/or  deci 
by  or  on  behalf  of  the  Com 
this  proceeding,  including 
time  and  place  of  hearing  or 
conference,  shall  be  served 
record: 

//  is  further  ordered.  That 
documents  submitted  by  an) 
record  in  this  proceeding  sh 
directed  to  the  Secretary 
Maritime  Commission.  Wash 
20373.  shall  comply  with 
the  Commission's  Rules  of 
Procedure.  46  CFR  502.111- 
shall  be  served  on  parties  of 

//  is  further  ordered.  That  iri 
accordance  with  Rule  61  of  t 
Commission's  Rules  of  Pract 
Procedure.  46  CFR  502.61 
decision  of  the  ALJ  shall  be 
June  9, 1995.  and  the  final  ddc 
the  Commission  shall  be  issued  by 
October  9,  1995. 

By  the  Commission. 
loseph  C.  Polking, 

Secretary. 
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9  I;  8:45  am] 


Ocean  Freight  Forwarder  i 
Revocations 


the 


b. 


the 


10  1 


iard 


pursuant 
Act  of 
the 


pai 


Dcean 
510. 


alid 


Notice  is  hereby  given  that 
following  ocean  freight  fonvatde 
licenses  have  been  revoked 
Federal  Maritime  Commissi 
to  section  19  of  the  Shipping 
1984  (46  U.S.C.  app.  1718) 

regulations  of  the  Commissioh 

pertaining  to  the  licensing  of 

freight  forwarders,  46  CFR 

License  Number:  1145 

Name:  Export  Enterprises  of  III.  Y.,  Inc 

Address:  580  Sylvan  Ave..  En  ?lewood 

Cliffs.  NJ  07632 
Dnte  Revoked:  April  22.  1994 
Reason:  Failed  to  maintain  a 

surety  bond. 
License  Number:  1 747 
Name:  Surface  Air  Intemati,.  . 
Address:  20  Vesey  Street,  Ne\ ' 

10007 
Date  Revoked:  April  22.  1994 
Reason:  Surrendered  license 

voluntarily. 
License  Number:  3293 
Name:  Ace  Pool  Car.  Inc.  dba 

International,  Inc. 
Address:  317  W.  Lake  Street 

IL  60164 
Date  Revoked:  April  28. 1994 
Reason:  Failed  to  maintain  a 

surety  bond. 


Li<  ense: 


ioi  al 


.  Inc. 
York.  NY 


A.P.C. 
Jorthlake. 

valid 


License  Number:  3513 
Name:  Metro  Forwarding,  Inc. 
Address:  8600  SVV  161st  Terrace.     . 

Miami.  FL  33157 
Date  Revoked:  April  28.  1994 
Reason:  Failed  to  maintain  a  valid 

surety  bond. 
License  Number:  1350 
Name:  N.J.  Defonte  Co..  Inc. 
Address:  225  Broadway,  New  York,  NY 

10007 
Date  Revoked:  April  29, 1994 
Reason:  Failed  to  maintain  a  valid 

surety  bond. 
License  Number:  1557 
A'omp  Ted  I.  Uwahori,  Inc. 
Address:  1930  West  154th  Street. 

Gardena.  CA  90249 
Date  Revoked:  May  1. 1994 
Reason:  Surrendered  license 

voluntarily. 
License  Number:  2379 
Name:  Fabian  Forwarding  Company. 

Inc. 
Address:  P.O.  Box  1910.  Hawthorne.  CA 

90251 
Date  Revoked:  May  1. 1994 
Reason:  Failed  to  maintain  a  valid 

surety  bond. 
License  Number:  2 
Name:  Barbara  Alger  dba  W.  R.  Alger 

Company 
Address:  6308  Lark  Street,  Metairie.  LA 

70003 
Date  Revoked:  May  5,  1994 
Reason:  Failed  to  maintain  a  valid 

surety  bond. 
License  Number:  2361 
Name:  I.S.C.  Transport,  Ltd. 
Address:  71-08  51st  Ave.,  Woodside. 

NY  11377 
Date  Revoked:  May  5. 1994 
Reason:  Failed  to  maintain  a  valid 

surety  bond. 
License  Number:  2845 
Name:  Cobalt,  Inc. 
Address:  9  South  Heights  Drive,  La 

Marque.  TX  77568 
Date  Revoked:  May  18.  1994 
Reason:  Failed  to  maintain  a  valid 

surety  bond. 
Bryant  L.  VanBrakJe,  Director, 
Bureau  of  Tariffs.  Certification  and  Licensing 
[FR  Doc.  94-14354  Filed  6-13-94;  8;45  am) 

BILLING  CODE  6730-01-M 


Ocean  Freight  Forwarder  License; 
Reissuance  of  License 

Notice  is  hereby  given  thatthe 
following  ocean  freight  forwarder 
license  has  been  reissued  by  the  Federal 
Maritime  Commission  pursuant  to 
section  19  of  the  Shipping  Act  of  1984 
(46  U.S.C.  app.  1718)  and  the 
regulations  of  the  Commission 
pertaining  to  the  licensing  of  ocean 
freight  forwarders.  46  CFR  part  510. 


License 
No 

Name/address 

Date  reissued 

2561 

Fontana  Inter- 
national, Inc., 
2569  N.W. 
74th  Ave.. 
Miami.  FL 

33122  

Mays,  1994. 

Bryant  L.  VanBrakle, 

Director.  Bureau  of  Tariffs.  Certification  and 

Licensing. 

IFR  Doc.  94-14363  Filed  6-13-94;  »:45  ami 

BILLING  CODE  6730-01-*! 


Ocean  Freight  Forwarder  License; 
Reissuance  of  License 

By  Order  of  Revocation  served 
September  17. 1993,  the  ocean  freight 
forwarder  license  (FMC-1910)  of  Vene- 
Embarques,  Inc.,  P.O.  Box  521127, 
Miami,  Florida  33152-1127.  was 
revoked  because  of  the  licensee's  failure 
to  maintain  a  valid  surety  bond  on  file 
with  the  Commission.  Notice  of  this 
action  was  published  on  October  4. 
1993  at  58  FR  51631. 

By  letter  dated  October  14.  1993,  the 
licensee's  surety  advised  the 
Commission  that  it  had  elected  to 
rescind  its  earlier  request  to  cancel  the 
licensee's  surety  coverage  and  that  bond 
No.  2918  was  to  remain  in  full  force  and 
effect,  with  no  lapse  in  coverage. 
Similarly,  by  letter  dated  October  14, 
1993,  Vene-Embarques,  Inc.  requested 
that  its  license  be  reissued. 

Through  administrative  oversight, 
notice  of  the  reissuance  of  the  license  of 
Vene-Embarques,  Inc.  was  not 
published.  Therefore,  notice  is  hereby 
published  that  the  license  (FMC-1910) 
of  Vene-Embarques.  Inc.  was  reissued 
effective  September  11.  1993. 
Bryant  L.  VanBrakJe, 

Director.  Bureau  of  Tariffs.  Certification  and 
Licensing. 

IFR  Doc.  94-14364  Filed  6-13-94;  8:45  am] 
BILLING  CODE  e730-01-M 


FEDERAL  RESERVE  SYSTEM 

Banco  Santander,  S.A..  et  al.; 
Acquisitions  of  Companies  Engaged  in 
Permissible  Nonbanking  Activities 

The  organizations  listed  in  this  notice 
have  applied  under  §  225.23(a)(2)  or  (f) 
of  the  Board's  Regulation  Y  (12  CFR 
225.23(a)(2)  or  (f))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
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activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwi.se 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reser\e  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outw-eigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
-  reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  for  the  application  or  the 
offices  of  the  Board  of  Governors  not 
later  than  June  30,  1994. 

A.  Federal  Reserve  Bank  of  New 
York  (William  L.  Rutledge,  Senior  Vice 
President)  33  Liberty  Strnet.  New  York. 
New  Yoik  10045; 

1.  Banco  Santander.  S.A.,  Santander. 
Spain;  to  acquire  all  of  the  voting  stock 
of  First  Inter-Bancorp,  and  its 
subsidiarv.  Mid-Hudson  Savings  Bank 
FSB  both  of  Fishkill.  New  York,  and 
thereby  engage  in  operating  a  savings 
association  pursuant  to  §  225.25(b)(9)  of 
the  Board's  Regulation  Y. 

B.  Federal  Reserve  Bank  of  St.  Louis 
(Randall  C.  Sumner,  Vice  President)  41 1 
Locust  .Street.  .St.  Loiiis.  Mis.souri  63166: 

1.  National  Commerce 
Dancorpcraticn.  Memphis.  Tennesset;; 
to  acquire  NBC  Bank.  F.SB.  Knnxviile. 
Tennessee,  and  therebv  engage  in 
op!3rating  a  federally-chartered  savings 
bank  and  engage  in  only  those  activities 
permitted  to  federal  savings  bank 
su'osidiaries  of  bank  holding  c(jinpanies 
pursuant  to  §  225.25(b)(9)  of  the  Buar(i's 
Regulation  Y.  Comments  on  this 
application  must  be  received  by  fulv  8. 
1994. 


Board  of  Governors  of  the  Federal  Reserve 
System.  June  8,  1994. 

)enniiier  J.  Johnson, 

Associate  Secretary  of  the  Board 

IFR  Doc.  94-14365  Filed  6-13-94;  fi  45  arr.) 

BILLING  CODE  e21(M)1-F 


FEDERAL  RESERVE  SYSTEM 

BNCCORP,  Inc;  Notice  of  Application 
to  Engage  de  novo  in  Permissible 
Nonbanking  Activities 

The  company  listed  in  this  notice  has 
filed  an  application  under  §  225.23(a)(1) 
of  the  Boards  Regulation  Y  (12  CFR 
225.23(a)(1))  for  the  Board's  approval 
under  section  4(c)18)  of  the  tank 
Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novio,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  listed  in  §  225. 25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  other^vise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  fcjr 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
e.xpress  their  views  in  v\Titing  on  the 
quhstion  whether  consummation  of  the 
proposal  can  "reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiencv.  that 
outweight  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decrea.sed  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  ata 
hearing,  and  indicating  how  the  part\ 
commenting  would  be  ag>;rieve(i  hv 
approval  of  the  proposal. 

Comments  ri'garding  the  applit  ^ti(,n 
mu.st  be  recci\'ed  at  the  Reserve  bank 
indicated  or  the  offices  of  the  Bfiard  of 
Governo.rs  not  later  than  Julv  5.  1994. 

A.  Federal  Resene  Bank  of 
Minneapolis  (James  M.  Lyon.  Vic  c 
President)  250  Marquette  Avpini*'. 
Minneapolis.  Minnesota  55480; 

7.  BNCCORP,  INC..  Bismarck.  .NCrth 
Dakota;  to  engage  de  novo  in  providing 
management  consulting  to  nonaffiliated 
bank  and  nonbank  depository 


institutions  pursuant  to  §  225.25(b)(l  1 ) 
of  the  Board's  regulation  Y.  These 
activities  will  be  conducted  m  North 
Dakota.  South  Dakota.  Minnesota.  ar:d 
Montana. 

Board  of  Governors  of  ;,he  Ft  otrtJ  Re«v.- ►■ 
.System.  June  7.  1994. 
Jennifer  ].  Johnson, 
Associate  .Secretary  oftheB(-c;d 
IFR  Doc.  94-14366  Filed  6-r7-<v4  ^  41;  i- 1 

BILLING  CODE  UI&OI-F 


Ellen  L.  Munter;  Change  tn  Bank 
Control  Notice;  Acquisition  0I  Shares 
of  Banks  or  Bank  Holding  Companies: 
Correction 

This  notice  corrects  a  notice  (FR  Dt-t 
94-13643)  published  on  page  29294  of 
the  issue  for  Monday  June  6.  1994. 

Under  the  Federal  Resene  Bank  of 
Kansas  City  heading,  the  entry  lor  Eilen 
L.  Munter  is  corrected  to  read  as 
follows: 

1.  Eilcn  L.  .Munter.  and  Terry  R. 
Munter.  Coleridge.  Nebraska.  foaccLiire 
an  additional  17.04  percent  of  the  \Viiir.p 
shares  of  Gray  Bancorp.  CoJerJdge. 
.Nebraska,  for  a  total  of  67.90  percent, 
and  thereby  indirectly  acquire  Coiendpr 
.National  Bank,  Coleridge.  Nebraska 

Comments  on  this  applicatiun  must 
be  received  by  June  24,  1994. 

Board  of  Governors  of  the  Fedf.-cJ  R^^-r.^■ 
.System.  June  8.  1994 
Jennifer  J.  Johnson, 

Assoi  iate  Secretary  of  theB>.c:a 

IKR  Dor.  94-14367  Filed  6-1'- f^  r-'  c-i 

BILLING  CODE  6210-01-F 


Northwest  Illinois  Bancorp;  Formation 
of,  Acquisition  by,  or  Merger  of  Banl<. 
Holding  Companies;  and  Acquisition 
of  Nonbanking  Company 

The  company  lislr-d  i.i  t.^^^  noiue  r.as 
applied  under  §  225. 14  of  the  Boord  s 
Regulation  Y  (12  CFR  225  14)  fcr  \ne 
Board's  approval  under  ?f  rtjcn  3  of  ihf 
Bank  Holding  Company  Act  (12  IS  f 
1842)  to  become  a  bank  hoidin^ 
companv  or  to  acquire  voting  st-f ,...-, iit-v 
of  a  bank  or  bank  holding  compar.v.  Thr- 
listed  companv  has  aiso  eppiie'r*  ur.i\*-r 
t*  225.23(a)(2)  of  Recuiatirn  Y  IK  CFR 
2.'25.2;;(a)(2))  for  the' Beard  s  «f^:tvi,i 
under  section  4(c)(8)  of  the  Btrk 
Holding  Companv  Act  (12  L"  S  C 
1843(c:)(8))  and  §  225.2i;a)  of  Rei:..;d-.c,ii 
Y(12CFR225.21fa))toacquj;f..r      . 
control  voting  securities  or  asseJs  vi  n 
rnmpany  engaged  in  a  nonbfcnkjnE 
activity  that  is  listed  in  ^  225. 25  <-: 
Rf'gulatinn  Y  as  closeiv  related  to 
bnnking  and  permissible  for  hhr.k. 
holding  companies,  or  to  engage  m,  v  .• 
an  at  tivify.  Unless  otherwise  m  :*-c. 
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these  activities  will  be  condi  cted 
throughout  the  United  States 
The  application  is  availabl ; 
immediate  inspection  at  the 
Reserve  Bank  indicated.  Oncfe 
application  has  been  accepte  1 
processing,  it  will  also  be 
inspection  at  the  offices  of 
Governors.  Interested  person 
express  their  views  in  writin] 
question  whether  consumma  ion 
proposal  can  "reasonably  be 
produce  benefits  to  the  publi 
greater  convenience,  increasdd 
competition,  or  gains  in  efficiency 
outweigh  possible  adverse  ef 
as  undue  concentration  of 
decreased  or  unfair  competi 
conflicts  of  interests,  or  unsoind 
banking  practices."  Any  requ  ;st 
hearing  on  this  question  mus 
accompanied  by  a  statement 
reasons  a  written  presentatio 
not  suffice  in  lieu  of  a  hearin 
identifying  specifically  any 
fact  that  are  in  dispute, 
evidence  that  would  be  presehted 
hearing,  and  indicating  how 
commenting  would  be  aggrie 
approval  of  the  proposal. 

Comments  regarding  the  a 
must  be  received  at  the  Reser 
indicated  or  the  offices  of  the 
Governors  not  later  tha.i  lulv 

A.  Federal  Reserve  Bank  o 
(James  A.  Bluemle.  Vice  Pres 
South  LaSalle  Street.  Chicag 
60690: 

;.  Northwest  Illinois  Banco 
Freeport,  Illinois;  to  acquire 
of  the  voting  shares  of  Tri-Sta 
and  Trust  Company,  East  Dubuque, 
Illinois. 

In  comiection  with  this  a 
Applicant  also  proposes  to  acquire 
State  Insurance  Agency,  Inc.. 
Dubuque.  Illinois,  and  thereb 
general  insurance  agency  and 
underwriting  activities  pursu 
225.25(b)(8){i).  (ii).  (iii),and( 
Board's  Regulation  Y. 

Board  of  Governors  of  the  Ftde 
System.  June  8,  1994. 
lennifer ).  lohnson. 
Associate  Secretary  of  the  Board. 
(FR  Doc.  94-14368  Filed  6-13-94 
BILLING  C00£  621041-F 
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James  A.  Sigmon;  Change  in  Bank 
Control  Notice;  Acquisition  of  Shares 
of  Banks  or  Bank  Holding  Cojmpanies 

The  notificant  listed  below  pas 
applied  under  the  Change  in  I  ank 
Control  Act  (12  U.S.C.  1817{j)  and  § 
225.41  ofthe  Board's  Regulati)nY{  12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 


for 
ederal 

the 

for 
lable  for 

Board  of 


tions  of 
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at  a 


lication 
e  Bank 
Board  of 
3.  1994. 
Chicago 
i  dent)  230 
Illinois 


percent 
e  Bank 


IDO 


pppication. 
Tri- 
iast 
engage  in 

nt  to§ 
v)  ofthe 

al  Reserve 


>:45  am] 


considered  in  acting  on  notices  are  set 
forth  in  paragraph  7  ofthe  Act  (12 
U.S.C.  1817(j)(7)]. 

The  notice  is  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  Once  the  notice  has  been 
accepted  for  processing,  it  will  also  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  to  the  Reserve  Bank  indicated 
for  the  notice  or  to  the  offices  of  the 
Board  of  Governors.  Comments  must  be 
received  not  later  than  July  5. 1994. 

A.  Federal  Reserve  Banlc  of  Atlanta 
(Zane  R.  Kelley.  Vice  President)  104 
Marietta  Street.  N.W..  Atlanta,  Georgia 
30303: 

1.  fames  A.  Sigmon.  Cumberland  Gap, 
Tennessee;  to  retain  5.07  percent  ofthe 
voting  shares  of  Commercial  Bancgroup, 
Inc.,  Harrogate,  Tennessee,  and  therebv 
indirectly  acquire  Commercial  Bank, 
Harrogate,  Tennessee. 

Board  of  Governors  ofthe  Federal  Reserve 
System,  Junes,  1994. 

lennifer  J.  Johnson, 

Associate  Secretary  ofthe  Board. 

JFR  Doc.  94-14369  Filed  6-13-94;  8:45  am) 
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SouthTrust  of  Mississippi,  Inc.,  et  al.; 
Formations  of;  Acquisitions  by;  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  ofthe  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and  § 
225.14  ofthe  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  ofthe  Act 
(12  use.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  ofthe  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  com.ment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
viritten  presentation  would  not  suffice 
in  lieu  of  a  hearing,  identifying 
specifically  any  questions  of  fact  that 
are  in  dispute  and  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than  July  8. 
1994. 


A.  Federal  Reserve  Bank  of  Atlanta 

(Zane  R.  Kelley,  Vice  President)  104 
Marietta  Street,  N.W.,  Atlanta,  Georgia 
30303: 

1.  SouthTrust  of  Mississippi,  Inc., 
Biloxi,  Mississippi;  to  become  a  bank 
holding  company  by  acquiring  96.38 
percent  of  the  voting  shares  of  The 
Jefferson  Bank,  Biloxi,  Mississippi. 

B.  Federal  Reser\'e  Bank  of  Chicago 
(James  A.  Bluemle,  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690: 

1 .  First  of  America  Bank  Corporation. 
Kalamazoo,  Michigan,  and  First  of 
America  Acquisition  Company,  Park 
Ridge,  Illinois;  to  acquire  100  percent  of 
the  voting  shares  of  First  Park  Ridge 
Corporation.  Chicago,  Illinois,  and 
thereby  indirectly  acquire  Bank  of 
Buffalo  Grove,  Buffalo  Grove,  Illinois, 
and  First  State  Bank  &  Trust  Company 
of  Park  Ridge,  Park  Ridge,  Illinois.  In 
connection  with  this  application.  First 
of  America  Acquisition  Company  has 
also  applied  to  become  a  bank  holding 
company, 

C.  Federal  Reserve  Bank  of  Dallas 
(Genie  D.  Short.  Vice  President)  2200 
North  Pearl  Street.  Dallas.  Texas  75201- 
2272: 

1.  Heritage  Eagle  Corp.,  Red  Oak. 
Texas;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of 
the  voting  shares  of  Heritage  Bank.  Red 
Oak.  Texas. 

2.  fones  Partners,  Ltd..  La  Feria. 
Texas;  to  become  a  bank  holding 
company  by  acquiring  85.82  percent  of 
the  voting  shares  of  Lower  Rio  Grande 
Valley  Bancshares.  Inc..  La  Feria.  Texas, 
and  thereby  indirectly  acquire  First 
National  Bank  of  La  Feria,  La  Feria. 
Te.xas. 

Board  of  Governors  of  the  Federal  Reserve 
System.  June  8.  1994 

lennifer  J.  (ohnson. 

Associate  Secretary  of  the  Board 

|FR  Doc.  94-14370  Filed  6-13-94:  8:4.5  ami 
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FEDERAL  TRADE  COMMISSION 

Rules,  Regulations,  Statements  and  . 
Interpretations  Under  the  Hart-Scott- 
Rodino  Antitrust  Improvennents  Act  of 
1976 

AGENCY:  Federal  Trade  Commission. 

ACTION:  Notice  of  application  of  OMB 
under  the  Paperwork  Reduction  Act  (44 
U.S.C.  3501-3522)  for  clearance  of 
information  collection  requirements 
contained  in  proposed  changes  to  the 
Antitrust  Improvements  Act 


Notification  and  Report  Form  that 
implements  the  notification  requirement 
contained  in  the  premerger  notification 
rules  and  Section  7A  of  the  Clayton  Act 
("the  Act"). 

SUMMARY:  The  FTC  is  seeking  OMB 
clearance  for  information  collection 
requirements  contained  in  proposed 
changes  to  the  Antitrust  Improvements 
Act  Notification  and  Report  Form  ("the 
Form").  Under  the  Clayton  Act  and  its 
associated  rules,  certain  parties 
contemplating  acquisitions  of  a 
specified  size  must  notify  the  FTC  and 
the  Assistant  Attorney  General  in  charge 
of  the  Antitrust  Division  of  the 
Department  of  Justice  and  wait  for  30 
days  (or.  in  the  case  of  a  cash  tender 
offer,  15  days)  before  consummating  the 
transaction.  The  FTC  has  established  the 
Form  as  the  means  for  accomplishing 
the  notification  mandated  by  the  Act. 
The  Form  provides  the  Commission  and 
the  Antitrust  Division  ("the  enforcement 
agencies")  with  the  information  needed 
to  make  a  prompt,  preliminary 
determination  of  the  antitrust 
implications  of  the  reported 
transactions. 

DATES:  Comments  on  this  application 
must  be  submitted  on  or  before  July  12. 
1994 

ADDRESSES:  Send  comments  to  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget,  New 
E.Kecutive  Office  Building,  room  3228, 
Washington.  DC  20503,  ATN:  Desk 
Officer  for  the  Federal  Trade 
Commission  and  to  the  Office  of  the 
General  Counsel.  Federal  Trade 
Commission.  Washington,  DC  20580 
Copies  of  the  submission  to  OMB. 
including  the  application,  may  be 
obtained  from  the  Public  Reference 
Section,  room  130.  Federal  Trade 
Commission.  Washington,  DC  20580 

FOR  FURTHER  INFORMATION  CONTACT: 
Victor  Cohen.  Office  of  Premerger 
Notification,  Federal  Trade 
Commission,  Washington.  DC  20580 
(202) 326-2849. 
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SUPPLEMENTARr  INTORMATION: 

Estimate  of  Information  Collection 
Burden 

For  the  most  part,  the  burden  of 
completing  the  Form  should  remain  the 
same  for  the  majority  of  respondents. 
The  changes  that  require  the  submission 
of  more  information  will  be  offset  by  the 
changes  that  require  less  information. 
The  burden  of  reporting  for  a  particular 
respondent  will  vary  depending  on 
factors  such  as  the  extent  of  the 
respondent's  U.S.  operations  and 
whether  the  respondent  has  previousl\ 
filed.  Thus,  while  in  some  instances, 
particular  respondents  may  have  an 
increase  or  a  decrease  in  reporting 
burden,  overall,  the  reporting 
requirements  should  remain  unchanged. 
Much  of  the  required  information  is 
kept  by  filers  in  the  ordinary  course  of 
business  and  burden  for  OMB  purposes 
is  defined  to  exclude  any  effort  that 
would  be  expended  regardless  of  any  ' 
regulatory  requirements.  See  5  CFR 
1320.7(b)(1).  Thus,  as  indicated  in  the 
application,  no  "recordkeeping  burden" 
would  be  imposed  by  the  proposed 
changes.  Further,  in  a  "collection  of 
information"  S\ich  as  this,  the  total 
biuden  figure  fluctuates  from  year  to 
year  according  to  the  number  of 
respondents,  a  number  which  is 
controlled  by  the  marketplace,  not  by 
the  Commission.  Thus,  any  increase  or 
decrease  in  burden  hours  from  previous 
FTC  estimates  is  a  function  of  the 
number  of  filers,  and  not  a  result  of  the 
proposed  changes  to  the  Form. 

Based  on  our  experience  with  the 
program's  requirements  and  discussions 
with  attorneys  who  prepare  Forms  for 
various  clients,  we  believe  that  the  time 
needed  to  complete  the  Form  varies 
from  as  little  as  8  hours  to  as  much  as 
160  hours.  On  average,  it  appears  to  take 
about  39  hours  to  complete  the  Form.  In 
certain  circumstances,  only  an  index  or 
copies  of  filings  made  with  a  regulatorv 
agency  need  be  submitted  (in  lieu  of  the 
Form).  We  estimate  that  reporting  in 
such  cases  usually  requires  about  2 
hours. 

In  fiscal  year  1993,  1,529  transactions 
were  reported  under  the  premerger 


notification  program,  resulting  in  a  total 
of  2,914  filings.  Of  these  transactions. 
153  required  only  one  party  to  file, 
because  they  were  regulated  by  other 
federal  agencies.  In  those  cases,  an 
index  or  copies  of  filings  made  to  the 
regulatory  agency  were  submitted  in 
place  of  the  Form.  Using  the  previous 
estimates  of  39  hours  for  filings  that 
required  a  complete  Form  and  2  hours 
for  filings  that  required  only  an  index  or 
copies  of  materials,  we  estimate  the  total 
burden  of  completing  the  Form  during 
fiscal  year  1993  to  have  been  107.985 
hours  (2751  x  39  =  107.679)  -t-  (153  x  2 
=  306).  Accordingly,  we  propose  a 
current  burden  estimate  of  107,985 
hours. 

Donald  S.  Clark. 
Secretory 

[FR  Doc  94-14317  Filed  6-U-94.  8;45  ami 
BIVLING  CODE  6750-0 1 -M 


Granting  of  Request  for  Early 

Termination  of  the  Waiting  Period 
Under  the  Premerger  Notification 
Rules 

Section  7A  of  the  Clayton  Act.  15 
U.S.C.  18a.  as  added  by  Title  H  of  the 
Hart-Scott-Rodino  Antitrust 
Improvements  Act  of  1976.  requires 
persons  contemplating  certain  mergers 
or  acquisitions  to  give  the  Federal  Trade 
Commission  and  the  Assistant  Attorney 
General  advance  notice  and  to  wait 
designated  periods  before 
consummation  of  such  plans.  Section 
7A(b)(2)  of  the  Act  permits  the  agencies, 
in  individual  cases,  to  terminate  this 
waiting  period  prior  to  its  expiration 
and  requires  that  notice  of  this  action  be 
published  in  the  Federal  Register. 

The  following  transactions  were 
granted  early  termination  of  the  waiting 
period  provided  by  law  and  the 
premerger  notification  rules.  The  grants 
were  made  by  the  Federal  Trade 
Commission  and  the  Assistant  Attorney 
General  for  the  Antitrust  Division  of  the 
Department  of  Justice.  Neither  agency 
intends  to  take  any  action  with  respect 
to  these  proposed  acquisitions  during 
the  applicable  waiting  period. 


TRANSACTIONS  GRANTED  EARLY  TERMINATION  BETWEEN  051694  AND  052794 


Name  of  acquiring  person,  name  of  acquired  person,  name  of  acquired  entity 

Cootmental  Grain  Company.  Southland  Foods.  Inc.  South4ar*d  Foods.  Inc 

First  Chicago  Corpofation,  AniedSignal  Inc..  AHiedSignal  Inc  '. '.."!^!I^-^I^^"^!!.I^rT^ 

CANACEM,  S.A.  DE  C.V.,  "Hokjertjank"  Fmanciere  Claris  Ltd.,  Holnam  Inc  .''.""'^'Z"'Z 

Citicorp.  Windma  Hokfings  Corp..  Frozen  Spectalties.  Inc  

Royal  Dutch  Pelroteum  Company,  Agip  S.pA.  Agip  Petroleum  Co..  Inc  

Inchcape  pfc.  Hogg  Group  PLC  Hogg  Group  PLC „._ "".'"."" 

Deaconess  HeaWi  Servces  Corpofafion,  Metropolitan  N^edical  Center,  f^/letropolitan  Medical  Center 
AIco  Standard  Corporation.  Richard  J.  Wiinams,  Paul  B  Winiams.  Inc  


PMN  No. 

Date  termi- 
nated 

94-1222 

05/16,'94 

94-1245 

05/16/94 

94-1249 

05/16/94 

94-1256 

05.'16,'94 

94-1273 

05/16/94 

94-1278 

05/16/94 

94-1279 

05/16/94 

94-1280 

05/16/94 
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Transactions  Granted  Early  Termination  Between  051694  and  052794— Continued 


Name  ot  a(  quiring  person,  name  of  acquired  person,  name  of  acquired  entity 


In ; 


Cor; 


illersts  dt 


i  Queb  icoi 


P  leur 
re  ;ton 


Pf^yCor.  Inc.  Lexington  Climc, 
Omnicom  Group,  Inc.,  Thoma: 
Cardinal  Health,  Inc.,  Humisto 
Henry  L.  Hillman,  Metrocall. 
'Aasserstein  Perella  Partners, 
/('assersfein  Perella  Partners, 
Owens-Corning  Fiberglas  Co 
Wassail  PLC,  General  Cable 
Skanska  AB,  Larry  L.  Ge 
Office  Depot,  Inc.,  Douglas  am 
Corporate  Partners,  L.P..  Tyco 
Masco  Corporation,  Julian  R 
Jordan  Ind'  s'nes.  Inc..  MSB 
GranCari^.  ir.c.  Lawrence  H.  G 
Amorim  invesfimentos  e  Parti 
Michael  J.  Cudahy.  American 
Panhandle  Eastern  Corporatioi 
Mr  Pierre  Peladeau.  c/o 
James  R.  and  Carolyn  L.  Davi; 
FMC  Corporation,  Abex  Inc 
General  Elect-^ic  Company,  P 
Henry  Crown  and  Company 
Tamara  L.  Hughes,  Storage 
BellSouth  Corporation,  Estate 
The  Atlantic  Foundation,  Policy 
The  Estate  of  James  Campbell 
Capital  Cities/ABC.  Inc.,  Mr 
Potomac  Hotel  Limited  Partner 
BioChem  Pharma  Inc..  Ares 
Westinghouse  Elecrtric  Corp., 
Idex  Corporation,  Hale  Product: 
Parker  &  Parsley  Petroleum 
American  Safety  Razor  Compa 
Petropinho  Participacaos  S.A.  ( 
Household  International,  Inc., 
Host  Marriott  Corporation 
Fresenius  Atktiengesellschatt, 
The  Loewen  Group  Inc  .  Eagan 
Fays  Incorporated,  WSR  Corpc r 
BCE  Inc.  (a  Canadian  Compan 
Cawsl  Corp  .  OESI  Power  Corpl) 
Venlus    Inc.    d/b/a    Blue    C 

GroupAmerica  Insurance 
Sage  Technologies,  Inc.,  SBC 
Apollo  Real  Estate  Investment 
O.  Gene  Bicknell,  PepsiCo.  Inc 
PepsiCo  Inc..  O.  Gene  Bicknell 
Chemical  Banking  Corporation. 
B'ltton  Group  PLC,  NMC  Grou; 
Outback  Steakhouse,  Inc  ,  Hug^ 


Heal  h 
Cr 


FOR  FURTHER  INFORMATION  C<  >NTACT: 


Sandra  M.  Ppav  or  Renee  A 


=.S C.  Lexington  Clinic.  P.S.C  

L.  Griffin,  Griffin  Bacal  Inc 

-Keeling,  Inc..  Humiston-Keeling,  Inc  

..  Mefrccall,  Inc  

P.  CWPLP"),  Bradley  J.  Wechsler  (Mr.  Wechsler)  Imax  Corporation  .....^"1"!I!^!! 

P.,  Richard  L.  Gelfond  ("Mr.  Gelfond"),  Imax  Corporation 

rfloration,  UC  Industries.  Inc.,  DC  Industries,  Inc  [.'„,, 

rporation,  General  Cable  Corporation ."'.""...^ 

Jr ,  Beers,  Inc ; 

Mary  Johnson,  Midwest  Cartxjn  Company 

Toys,  Inc.  Tyco  Toys,  Inc  "  ' 

ut^nstein,  American  Shower  &  Bath  Corporation  .'"'"": 

mily  Trust,  Pamco  Printed  Tape  and  Label  Co.,  Inc  "."'i^!!i".l"!'!"l^'!!i^'! 

rafoni,  Long  Term  Care  Pharmaceutical  Services  Corporation  '.. 

c  aacoes,  SGPS,  SA.  Henry  Fleck,  Badger  Cork  and  Manufacturing  Company  ...'.'^Z 

Home  Products  Corometncs  Medical  Systems,  Inc 

George  P.  Mitchell,  Winnie  Pipeline  Company ZZZZZ.. 

r  Inc.,  Pentoga  Partners,  Areata  Corporation  :.'Z''''''ZZ 

,  The  Edward  W.  Scripps  Trust,  United  Feature  Syndicate,  Inc 

mo  Abex  Corporation  assets  and  vs  of  Jefway  sut)s  

on  Company  Limited  Partnership,  Preston  Oil  Company  Limited  Partnersfiip  ... 

r  K^ewit  Sons'.  Inc..  Commonwealth  Cellular  Telephone  Services,  Inc 

ities.  Inc.,  Storage  Equities,  Inc 

John  F  Uihlein,  PLUS  Cellular  Corp ZZ'Z'ZZ''Z'''ZZZ. 

Management  Systems  Corp.,  Policy  Management  Systems  Corp  

Carena  Holdings.  Inc.,  HNH  Associates  L.P  ['[. 

Autry,  Golden  West  Broadcasters  

hip,  California  Federal  Bank,  FSB,  Raleigh  Marriott  Crabtree  Valley  Hotel 

Setono  S  A  .  Ares-Diagnostics  (Holdings).  8.V *. ..ZZZ 

United  Technologies  Corporation,  Norden  Systems,  Inc  "'""". 

Inc.,  Hale  Procucts,  Inc  ZZZZ. 

Cainpany,  Bridge  Oil  Limited,  Bridge  Oil  Limited  ..'""ZZZZ". 

ly.  Robert  W.  Bender,  Megas  Beauty  Care,  Inc .l.""..ll.'.'!'!" 

Brazilian  company).  The  Lamson  &  Sessions  Co.  Midland  Steel  Products  Co 

rion  Partners  L.P.,  Cardholder  Partners  L.P  

and  Rehabilitation  Properties  Trust,  Health  and  Rehabilitation  Properties  Trust 

Myron  Wentz,  Gull  Latx)ratories,  Inc  " 

Holding  Company,  Inc.,  Eagan  Holding  Company,  Inc ^ 

ation,  Whitlock  Corporation,  National  Auto  Stores,  Corp ''"'''ZZZZ 

)  Glenn  R.  Jones,  Jones  Education  Networks.  Inc  ZZZZ 

ration,  OESI  Power  Corporation  ,       'ZZZZ. 

of    Western    Pennsylvania,    Connecticut    Mutual    Life    Insurance    Company 
Con  pany 


PMN  No. 


P  Iter 
Ecu 
cf. 


G«  ne 


H^per 


ro:  S 


Technologies,  Inc.,  SBC  Technologies,  Inc  _ 

und,  L.P.,  Milton  Fine,  Troy  Park  Associates  Limited  Partnership. 

Pizza  Hut,  Inc 

National  Pizza  Company  | 

kitargaretten  Financial  Corporation,  Margaretten  Financial  Corporation 

pjPLC.  NMC  Group  PLC  

H  Connerty,  Jr.,  San  Jose  Outback,  Inc  


94-1281 

94-1282 

94-1283 

94-1286 

94-1287 

94-1288 

94-1291 

94-1298 

94-1305 

94-1306 

94-1307 

94-1242 

94-1284 

94-1293 

94-1304 

94-1230 

94-1255 

94-1258 

94-1272 

94-1320 

94-1226 

94-1267 

94-1290 

94-1297 

94-1302 

94-1317 

94-1318 

94-1334 

94-1336 

94-0964 

94-1321 

94-1335 

94-1364 

94-1324 

94-1343 

94-1348 

94-1355 

94-1292 

94-1326 

94-1344 

94-1338 

94-1353 
94-1367 
94-1368 
94-1370 
94-1371 
94-1389 
94-1391 
94-1392 


Date  termi- 
nated 


C5/16.94 

06.16. 94 

C5.'i6;94 

0£/''694 

C5/ie.94 

C  5,' 16. '94 

05. 16.94 

05,16,94 

06  ,■ -1 6. 94 

05/16  94 

C5/16.94 

06.1894 

06.18  94 

C6ri8  94 

G6,-16  94 

Cd.'iS94 

05/19  94 

06/19.94 

C  5  19  94 

06.19.94 

06,20.94 

06, 20 '94 

062094 

05.2Q.94 

06,20.94 

0520  54 

06/20.94 

C5.'20.94 

D6/2C.'94 

06/23.94 

05/23/94 

05.24/94 

05/24,94 

062594 

05/25/94 

05.25,'94 

05-25,'94 

05  26  94 
06/26 '94 
06,26  95 

06  27.94 

0627,94 
06/27.94 
05-27.94 
06,27/54 
06.'27.94 
06.27,94 
05/27.94 
06.'27,54 


Horldn. 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 


Cur.tac  f  Repre.snntatives,  Fei»!ral  Tnidf 

ron>mis.sion.  Pn-w.orgpr  N'ot  fii  f;tii>n  Office  of  the  Secretary 

Offi/R,  Buriraii  of  Competiti<  n,  room 


30:^.  VVasiTington.  DC  2n.")8n 
3100. 

Hv  dirt.M  lioii  (>(  I  lie  Commissi 
Donjld  .S.  Clark. 

-Sf'i  n-lcrv 

WR  Hoc    'M-14  HH  Fi.'i'd  8-l:i- 

BILLING  CODE  6750-01-*! 


[202)  rzr>-      Notice  of  Meeting  of  the  Commission 
en  Research  Integrity 

Pursuant  to  i'liblic  Law  92-4f)3. 
n(>ti{.(>  is  hereby  given  of  the  meotjng  of 
thn  Commission  on  Research  Intfgrity. 
A.  H  45  ;ini|        on  Mo.ncJ/iy,  June  20,  from  9  a.m.  to  5 
p.m..  in  the  Hubert  H.  Humphrey 
Building,  room  800.  200  Indepfndimcf 
Avenue  S\V.,  Washington,  DC  20201. 
The  meeting  will  be  open  to  tht?  pubfir. 


The  mandate  of  the  Comm}svj<,n  !«-  "i- 
develop  recommendations  for  the 
.Secretary  of  Health  and  Hu.'nan  Sprv.ucs 
bnd  the  Congress  on  the  ad.-ninJMi«»ion 
of  .Section  493  of  the  Fublir  Heajfh 
.Service  Act  as  amended  by  and  ^dtfed 
to  by  Section  llil  of  the  MH 
RnvitaJization  Act  of  199,3 

The  purpose  of  this  inaugurai  n.etUng 
will  be  to  review  the  history  of  ^f  iennfu 
ndscondiict  issues  in  the  Pubhr  Heidlh 
Service  (PHS)  and  to  develop  an 
approach  to  satisfy  the  mandbte  of  the 
Commission.  Discussion  items  .T.ay 
include  but  will  not  be  limited  lo  the 
definition  of  scientific  mi.scond.j(  t. 
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conclusions  of  the  Advisory  Committee 
on  Research  Integrity,  the  role  of  the 
Office  of  Research  Integrity,  and  related 
issues. 

Henrietta  D.  Hyatt-Knorr.  Executive 
Secretary.  Commission  on  Research 
Integrity,  Office  of  Research  Integrity. 
Division  of  Policy  and  Educaticwi, 
Rockwall  II,  suite  700.  5515  Security 
Lane.  Rockville  MD  20852.  (301)  443- 
5300,  will  furnish  the  meeting  agenda, 
the  Committee  charter,  and  a  roster  of 
the  Committee  members  upon  request. 
Members  of  the  public  wishing  to  make 
presentations  should  contact  the 
Executive  Secretary.  Depending  on  the 
number  of  presentations  and  other 
considerations,  the  Executive  Secretary 
will  allocate  a  time  frame  for  each 
speaker. 
Lyie  W.  BivMis, 

Director.  Office  of  Research  Integrity: 
|FR  Doc.  94-14325  Filed  6-13-94;  8:45  ami 
BILLING  CODE  4160-t7-M 


Centers  for  Disease  Corttrol  and 
Prevention 

[Announcement  Numtter  459] 

R!N09(S-ZA58 

National  Institute  for  Occupational 
Safety  and  Heattti;  Health  and  Safety 
Interventions  in  the  Construction 
Industry 

Introduction 

The  Centers  for  Disease  Control  and 
Prevention  (CDC),  announces  the 
availability  of  fiscal  year  (FY)  1994 
funds  for  a  cooperative  agreement 
program  to  create  health  and  safety 
interventions  in  the  construction 
industry.  The  Public  Health  Service 
(PHS)  is  committed  to  achieving  the 
health  promotion  and  disease 
prevention  objectives  of  Healthv  People 
2000,  a  PHS-led  national  activity  to 
reduce  morbidity  and  mortality  and 
improve  the  quality  of  life.  This 
announcement  is  related  to  the  prioritv 
area  of  Occupational  Safety  and  Health. 
(For  ordering  Healthy  People  2000  sec 
the  section  "Where  To  Obtain 
Additional  Information.") 

Authority 

This  program  is  authorized  under 
section  20  of  the  Occupational  Safely 
and  Health  Act  of  1970  (29  U.S.C.  669). 
Applicable  program  regulations  are 
found  in  42  CFR  part  87— National 
Institute  for  Occupational  Research  and 
Demonstration  Grants. 

Smoke-Free  Workplace 

The  PHS  strongly  encourages  all  grant 
recipients  to  provide  a  smoke-free 


workplace  and  promote  the  non-use  of 
all  tobacco  products.  This  is  consistent 
with  the  PHS  mission  to  protect  and 
advance  the  physical  and  mental  health 
of  the  American  people. 

Eligible  Applicants 

Applications  may  be  submitted  by 
public  and  private,  nonprofit  and  for- 
profit  organizations  and  governments 
and  their  agencies.  Thus,  universities, 
colleges,  research  institutions,  hospitals, 
other  public  and  private  organizations. 
State  and  local  health  departments  or 
their  bona  Dde  agents,  federally 
recognized  Indian  tribal  governments. 
Indian  tribes  or  Indian  tribal 
organizations,  and  small,  minority-  and/ 
or  women-owned  businesses  are  eligible 
to  apply. 

Availability  of  Funds 

Approximately  $1,400,000  will  be 
available  in  FY  1994  to  fund  one  award. 
The  award  is  expected  to  begin  on  or 
about  September  30. 1994,  for  a  12- 
month  budget  period  within  a  project 
period  of  up  to  five  years.  Funding 
estimates  may  vary  and  are  subject  to 
change. 

Continuation  awards  within  the 
project  period  will  be  made  on  the  basis 
of  satis^tory  progress  and  the 
availability  of  funds. 

Purpose 

The  purpose  of  this  cooperative 
agreement  is  to  develop  and  implement 
a  nationally  coordinated  construction 
industry  health  and  safety  intervention 
program  for  the  building  trades. 

Program  Requirements 

In  conducting  activities  to  achieve  the 
purpose  of  this  program,  the  recipient 
shall  be  responsible  for  the  activities 
under  A.,  below,  and  CEONIOSH  shall 
be  responsible  for  the  activities  under 
B..  below: 

A.  Recipient  Activities 

Si^iot  Specific  Interventions 

1.  Develop,  implement  and  evaluate 
intervention  initiatives  targeted  at 
specific  industry  sectors  and/or 
operations  within  individual  sectors. 

2.  Identify  supporting  data  to  target 
inierventions;  develop  detailed  plans  for 
the  introduction  of  interventions  based 
on  data,  including  sites  for  pilot  and 
support  from  employers  and  unions 
representing  workers;  evaluate  the  pilot; 
and.  based  on  results,  include  detailed 
approach  for  the  implementation  of  the 
effective  intervention  throughout  the 
targeted  industry  sector  in  hiture  years 
of  the  cooperative  agreement. 


Targeted  Hazards 

1.  Identify  hazard(s)  that  account  for 
injury/illness  across  many  industry 
sectors,  whereby  a  successful 
mtervention  for  a  particular  exposure/ 
hazard  in  one  sector  can  be  applied  to 
other  industry  sectors  and/or 
operations. 

2.  Develop  a  detailed  plan  for  the 
development  of  interventions  targeting 
specific  hazards,  with  a  focus  on  the 
implementation  and  evaluation  of 
developed,  hazard  specific 
interventions. 

Innovative  Pilots 

1.  Develop  and  introduce  an 
innovative  pilot  in  order  to  evaluate 
their  effectiveness  in  reducing  injury/ 
illness  in  construction. 

2.  With  evidence  of  strong  industry 
support,  pilot  possible  interventions 
that  include  the  introduction  of  new 
technologies,  tools,  equipmeui  ur 
materials  on  the  job  site,  or  the 
introduction  of  control  strategies 
targeting  hazards  known  to  cause 
injury/illness. 

3.  Based  on  the  evaluation  of  pilots, 
include  plans  for  the  introduction  of 
successful  inter\'aitions  to  the 
construction  industry. 

Conference 

1  Convene  a  national  conference  for 
the  purpose  of  sharing  information, 
establishing  priorities,  and  facilitating 
joint  approaches  in  the  development  of 
construction  industry  interventions. 
Participants  will  irK:lude  construction 
unions,  emplo>-ers.  owTiers,  government, 
insurance  and  academia  engaged  in 
construction-related  safety  and  health 
activities. 

2.  Develop  a  national,  industrv-wide 
intervention  program  for  construction 
based  on  recommendations  from  the 
conference. 

Economic  Analysis 

Conduct  research  efforts  designed  to 
characterize  the  industry  economically, 
and  demonstrate  how  the  adoption  of 
safety  and  health  interventions  will 
increase  profits  through  the  reduction  of 
injury/illness  rates. 

Joint  Labor/Management  Initiatives 

1.  Recipient's  program  should  focus 
on  the  development  and 
implementation  of  joint  labor/ 
management  safely  and  health 
intervention  approaches  and  should 
include  evaluation  of  joint  activities, 
from  the  evaluation  of  joint  job  site 
safety  and  health  committees  to  the 
development  of  standardized  training  or 
the  success  of  voluntary  construction 
industry  compliance  standards. 
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2.  As  part  of  this  activil  y 
should  have  direct  access 
labor/management  advi 
representing  industry  em 
employee  representatives 

Safety  and  Heahh  Trainir 

Working  in  cooperatior 
and  management,  assess 
e.xisting  training  program 
develop  standardized  sa 
training  for  the  industry, 
specific  trades,  groups  of 
issues  of  concern. 
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B.  CDC/NIOSH  Activities 

1.  Provide  technical  assistance 
through  site  visits  and  cor  espondence 
in  the  areas  of  program  de  -elopment, 
implementation,  mainten^ice,  and 
priority  setting  related  to 
cooperative  agreement. 

2.  Provide  collaboration 
appropriate  aspects  of  the 
requested  by  the  grantee. 

3.  Assist  in  the  di 
relevant  health  and  safety 
to  the  employers  and  em 
involved  in  construction  \^ork. 

Evaluation  Criteria 

The  applications  will  be 
evaluated  according  to  the 
criteria: 

1.  Responsiveness  to  the 
the  cooperative  agreement 
including  the  applicant's 
of  the  purpose  of  the  coo^ 
agreement  and  the  relevance 
proposal  to  the  purpose  of 
cooperative  agreement  ,__ 

2.  Feasibihty  of  meeting 
goals  of  the  cooperative 
including  the  proposed 
initiating  and  accomplishi 
activities  and  the  proposec 
evaluating  the  accompli 

3.  Strength  of  the  prograr  i 
addressing  the  distinct 
and  needs  of  construction 
(30%) 

4.  Efficiency  of  resources 
of  program  including  the 
existing  and  proposed 
assurances  of  a  major  time 
of  the  Project  Director  to  th 
and  the  novelty  of  the 
approach.  (20%) 

5.  Training  and  experienc  e 
Director  and  staff  with  trai 
experience  sufficient  to 
proposed  program.  (10%) 

6.  The  budget  will  be  eva 
extent  to  which  it  is  reason 
justified,  and  consistent  wit(i 
funds.  (Not  Scored) 

Executive  Order  12372  Rev  ew 

This  program  is  not  subje  :t  to  review 
b\  Executive  Order  12372. 
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Public  Health  System  Reporting 
Requirements 

This  program  is  not  subject  to  the 
Public  Health  System  Reporting 
Requirements. 

Catalog  of  Federal  Domestic  Assistance 
Number 

The  Catalog  of  Federal  Domestic 
Assistance  number  for  this  program  is 
94  282. 

Other  Requirements 

Paperwork  Reduction  Act 

Projects  that  involve  the  collection  of 
information  from  10  or  more  individuals 
and  funded  by  this  cooperative 
agreement  will  be  subject  to  review  by 
the  Office  of  Management  and  Budget 
(OMB)  under  the  Paperwork  Reduction 
Act. 

Human  Subjects 

If  the  proposed  project  involves 
research  on  human  subjects,  the 
applicant  must  comply  with  the 
Department  of  Health  and  Human 
Services  Regulations,  45  CFR  Part  46. 
regarding  the  protection  of  human 
subjects.  Assurance  must  be  provided  to 
demonstrate  that  the  project  will  be 
subject  to  initial  and  continuing  review 
by  an  appropriate  institutional  review 
committee. 

In  addition  to  other  applicable 
committees,  Indian  Health  Service  (IHS) 
institutional  review  committees  also 
must  review  the  project  if  any 
component  of  IHS  will  be  involved  or 
will  support  the  research.  If  any  Native 
American  community  is  involved,  its 
tribal  government  must  also  approve 
that  portion  of  the  project  applicable  to 
it.  The  applicant  will  be  responsible  for 
providing  assurance  in  accordance  with 
the  appropriate  guidelines  and  form 
provided  in  the  application  kit. 

Application  Submission  and  Deadline 

The  original  and  two  copies  of  the 
application  PHS  Form  5161-1  must  be 
submitted  to  Henry  S.  Cassell,  III.  Grants 
Management  Officer,  Grants 
Management  Branch,  Procurement  and 
Grants  Office,  Centers  for  Disease 
Control  and  Prevention  (CDC).  Mailstop 
E-13,  255  East  Paces  Ferry  Road,  NE., 
Room  300,  Atlanta.  Georgia  30305,  on  or 
before  July  25,  1994. 

1.  Deadline 

Applicants  shall  be  considered  as 
meeting  the  deadline  if  they  are  either: 

(a)  Received  on  or  before  the  deadline 
date,  or 

(b)  Sent  on  or  before  the  deadline  date 
and  received  in  time  for  submission  to 
the  objective  review  group.  (Applicants 


must  request  a  legibly  dated  U.S.  Postal 
Service  postmark  or  obtain  a  legibly 
dated  receipt  from  a  commercial  carrier 
or  the  U.S.  Postal  Service.  Private 
metered  postmarks  shall  not  be 
acceptable  as  proof  of  timely  mailing.) 

2.  Late  Applicants 

Applications  which  do  not  meet  the 
criteria  in  l.(a)  or  l.(b)  above  are 
considered  late  applications.  Late 
applications  will  not  be  considered  in 
the  current  competition  and  will  be 
returned  to  the  applicant. 

Where  To  Obtain  Additional 
Information 

A  complete  program  description, 
information  on  application  procedures, 
and  business  management  technical 
assistance  may  be  obtained  from  Oppie 
M.  Byrd,  Grants  Management  Specialist. 
Grants  Management  Branch, 
Procurement  and  Grants  Office,  Centers 
for  Disease  Control  and  Prevention 
(CDC),  Mailstop  E-13,  255  East  Paces 
Ferry  Road,  NE.,  Room  300,  Atlanta, 
Georgia  30305,  or  by  calling  (404)  842- 
6630.  Programmatic  technical  assistance 
may  be  obtained  from  Melvin  L.  Myers, 
Office  of  the  Director,  National  Institute 
for  Occupational  Safety  and  Health. 
Centers  for  Disease  Control  and 
Prevention  (CDC).  1600  Clifton  Road, 
Mailstop  I>-26,  Atlanta,  Georgia  30333, 
or  by  calling  (404)  639-1530. 

Please  refer  to  Announcement 
Number  459  when  requesting 
information  and  submitting  an 
application. 

Potential  applicants  may  obtain  a 
copy  of  Healthy  People  2000  (Full 
Report,  Stock  No.  017-001-00474-0)  or 
Healthy  People  2000  (Summary  Report, 
Stock  No.  01 7-001-00473-1)  referenced 
in  the  "Introduction"  through  the 
Superintendent  of  Documents, 
Government  Printing  Office. 
Washington,  DC  20402-9325,  telephone 
(202) 783-3238. 

Dated:  January  8,  1994. 
Richard  A.  Lemen, 
Acting  Director.  National  Institute  for 
Occupational  Safety  and  Health  Centers  for 
Disease  Control  and  Prevention  (CDC) 
jFR  Doc.  94-14358  Filed  6-13-94;  8;45  ami 
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[Announcement  No.  101AJ 

Addendum  to  Announcement  101; 
Hepatitis  B  Vaccination  Demonstration 
Projects  in  Asian/Pacific  Island 
Children 

Introduction 

The  Centers  for  Disease  Control  and 
Prevention  (CDC),  through  the  National 


Immunization  Program  (NIP)  and  the 
National  Center  for  Infectious  Diseases 
(NCID),  announces  the  availability  of 
supplemental  funds  to  demonstrate  the 
most  effective  method  of  providing 
hepatitis  B  vaccine  to  children  2-13 
years  of  age  in  the  Asian  and/or  Pacific 
island  (API)  populations  within  the 
United  States.  This  is  an  addendum  to 
Program  Announcement  Number  101. 

The  Public  Health  Service  (PHS)  is 
committed  to  achieving  the  health 
promotion  and  disease  prevention 
objectives  of  "Healthy  People  2000,"  a 
PHS-led  national  activity  to  reduce 
morbidity  and  mortality  and  improve 
the  quality  of  life.  This  announcement 
is  related  to  the  priority  area  of 
Immunization  and  Infectious  Diseases. 
(For  ordering  a  copy  of  "Healthy  People 
2000,"  see  the  section  entitled  WHERE  TO 
OBTAIN  ADDITIONAL  INFORMATION.) 
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Authority 

This  program  is  authorized  under 
Section  317  of  the  Public  Health  Service 
Act  (42  U.S.C.  247b).  as  amended. 
Regulations  governing  the 
implementation  of  this  legislation  are 
covered  under  42  CFR  part  51b. 
subparts  A  and  B. 

Smoke-Free  Workplace 

The  Public  Health  Serv  ice  strongly 
encourages  all  grant  recipients  to 
provide  a  smoke-free  workplace  and 
promote  the  non-use  of  all  tobacco 
products.  This  is  consistent  with  the 
PHS  mission  to  protect  and  advance  the 
physical  and  mental  health  of  the 
American  people. 

Eligible  Applicants 

Eligible  applicants  for  these 
supplemental  funds  are  the  official 
public  health  agencies  who  are  current 
recipients  of  project  grants  for 
Preventive  Health  Services — 
Immunization. 

Availability  of  Funds 

Approximately  $500,000  will  Im- 
available  in  fiscal  year  (FY)  1994  to  fund 
up  to  five  demonstration  projects 
through  supplemental  grant  awards  to 
current  recipients  of  immunization 
project  grants.  These  demonstration 
projects  are  expected  to  begin  on  or 
about  September  30.  1994.  for  a  twelve- 
month activity  period  within  a  twenty- 
four-month  period  of  performance. 
Funding  estimates  may  vary  and  are 
subject  to  change.  Continuation 
award(s)  within  the  project  period  will 
be  made  on  the  basis  of  satisfactory 
progress  and  availability  of  funds. 


Purpose 

The  purpose  of  the  hepatitis  B 
vaccination  (HBV)  demonstration 
projects  in  API  children  is  to 
demonstrate  the  most  effective  method 
of  providing  hepatitis  B  vaccine  to 
children  2-13  years  of  age  in  the  API 
populations  within  the  United  States 
and  create  a  practical  model  to  be 
considered  for  implementation 
nationwide. 

The  goals  of  this  demonstration 
project  are: 

A.  To  demonstrate  and  compare  the 
effectiveness  (including  cost- 
effectiveness)  of  different  methods  of 
providing  hepatitis  B  vaccine  to  API 
children  age  2-13  years  by:  (1) 
Conducting  baseline  assessments  of 
vaccination  rates  (coverage),  (2) 
developing  and  applying  the 
interventions,  and  (3)  measuring  the 
effectiveness  of  the  interventions. 

B.  To  determine  the  factors  that  are 
most  predictive  of  acceptance/ 
completion  and  the  barriers  associated 
with  non-acceptance/non-completion  of 
the  hepatitis  B  vaccination  series  in  a 
defined  target  group  of  API  children  age 
2-13  years. 

Program  Requirements 

To  achieve  the  purpose  of  this 
demonstration  the  successful 
applicant(s)  will  show  in  their  proposal 
that  they  have  the  following: 

A.  A  population  of  at  least  10.000  API 
people  within  a  community  or 
geographic  area  that  is  well  defined  and 
can  be  approached  in  total  with  an 
immunization  outreach  program. 

B.  Established  links  to  the  target 
population  (including  culturally 
appropriate  and  sensitive  outreach 
methods). 

C.  A  history  of  successful  completion 
of  research  projects  (by  the 
Immunization  Project  or  through  sub- 
contracts they  have  made  with  outside 
contractors)  in  medical  or  public  health 
outreach  programs  vnthin  the  API 
communities. 

D.  Established  and  effective  perinatal 
and  universal  infant  hepatitis  B 
vaccination  programs  within  the  target 
population. 

In  addition,  the  successful 
applicant(s)  shall  be  responsible  for 
conducting  the  following  activities: 

A.  Adhere  to  the  detailed  time-line 
provided  by  the  recipient  and  approved 
by  CDC  which  includes  each  step 
necessary  to  accomplish  the  recipient 
activities  listed  below. 

B.  Divide  the  target  API  community  of 
at  least  10.000  people  in  which  effective 
fully  operational  perinatal  hepatitis  B 
and  universal  infant  hepatitis  B 


vaccination  programs  are  being 
conducted  into  two  groups — a  study  and 
comparison  group— that  are  similar  on 
all  relevant  characteristics  such  as 
demographic,  geographic,  social 
economic  status,  and  health  care 
profiles. 

C.  Follow  published  scientifically 
valid  methods  of  sample  size  and  power 
calculations,  sample  selection,  survey 
design,  data  collection,  data 
management  and  data  analvsis. 

D.  After  completing  the  design, 
pretest  and  approval  phases,  conduct  a 
baseline  sur\'ey  of  health  care  providers 
serving  the  target  population  to  measure 
knowledge,  attitudes,  practices  and 
barriers  related  to  hepatitis  B 
vaccination  of  API  children  age  2-13. 

E.  After  completing  the  design,  pretest 
and  approval  phases,  conduct  the 
baseline  household  survey  to  measure 
hepatitis  B  vaccination  coverage  and 
knowledge,  attitudes,  behaviors,  and 
barriers  related  to  hepatitis  B 
vaccination  in  the  target  population. 

F.  Effectively  inform  all  individuals  in 
the  target  group,  their  parents,  and  their 
medical  care  providers  of  the 
availability  of  free  hepatitis  B 
vaccinations  for  all  API  children  age  2- 
13. 

G.  Provide  effective  culturally 
appropriate  education  on  the  risks  of 
HBV  infection  and  benefits  of  hepatitis 
B  vaccination  to  all  individuals  in  the 
target  group,  their  parents,  and  their 
medical  care  providers.  Through 
development  and/or  use  during  this 
demonstration  project  effective 
information  materials  will  be  available 
for  use  in  similar  populations 
throughout  the  United  States. 

H.  Devise  and  implement  an 
enhanced  campaign  in  the  study  group 
within  the  target  population.  This 
enhancement  should  include  outreach 
efforts  in  addition  to  those  in  the  basic 
campaign  which  have  been  shown  in 
the  literature  to  be  effective  in  the  target 
population.  The  enhancement  mav  cost 
more  but  must  (1)  have  a  strong  chance 
of  being  more  cost  effective,  and  (2)  be 
practical  for  other  comparable 
immunization  projects  or  communiti^ 
to  implement  across  the  United  States. 

I.  Properly  provide  the  federally 
required  hepatitis  B  vaccine  Important 
Information  Statement  (IIS)  (consent 
form)  and  obtain  informed  consent 
signatures  prior  to  administration  of 
each  dose  of  hepatitis  B  vaccine. 

J.  Deliver  hepatitis  B  vaccine  to  all 
eligible  API  children  age  2-13  within 
the  target  communities  through  a 
network  which  may  include  public  and 
private  clinics,  hospitals,  and  private 
doctors  offices;  Women  Infant  Children 
(WIC)  and  Aid  to  Families  with 


30594 


Fdderal  Register  /  Vol.  59.  No.  113  /   Tuesday,  |une  14,  1994  /  Notii.is 


i   Zl'i 


h 


run 


olei  111 


a;  I 


S»! 


ppr  )va 


t  n 


P 


D«5p<;ndent  Children  (A 
well  as  in  day  care 
and  elementary  and 
'  iJiuirs;  religious  and 
iirj^anizatJons;  and  in-h 
»nd  mobile  vans. 

K.  IJtilizf'  a  Loniputfi: 
ri'ininder  and  recall 
tar)>i>t  population  but 
system  of  tracking, 
n'inii)(J»;r/re«;all  in  the .« 
iin  liidinR.  for  example 
( (iiilari  and  additional 
incentives 

I..  Affi;r  completing  I 
and  approval  phases, 
)nter\'ention  Knowledgi 
Pra<  tif  i;.s  (KAF)  survey.s 
providers  in  each  com 
M.  Al  the  conclusion 
iiionlhs  of  funding  de 
each  coniparison  group 
nf  elicit)!!'  API  (  hildren 
were  not  vaccinated  wil 
hepatitis  H  vaccine  dosj! 
only  dose  1  or  doses  1 
I  omplete«l  the  series  (dc 
N.  At  the  conclusion 
uutiiths  of  funding,  after 
desijjii.  pretest  and  a 
omdtict  po.st  interventi 
sample  in  ea«.h  rompari 
thos»  who  did  not  8Cf;e[ 
B  vac(  ine.  those  that  acr 
doses  1  and  2  only,  and 
;M:cepft'il  «lose  .1.  The  so 
«lesii;n<'d  to  provide  a  d 
h(j)afitis  U  vaccination 
knowledge  attitude 
lianit?f  pr«»nie  forJihild.' 
(.DC  will  provide  con 
l«-(  h.iif  <d  assistance  in  p 
londi.i  'iug  and  evaluati 
(Tff.  v.dl  assist  with  daf.i 
analysis  and  writing  the 

Review  and  Evaluation 

Iheapplicalion  will  h 
itccordmg »(» the  loUown 

A  The  applicant's  un« 
the  purpose  of  the  study 
foasiiiililv  of  piodocing  f 
results. 

H  T!)(!ext'!iit  to  which 
mformation  :md  other  da 
that  thi;  applicant  has  thr 
•  •rgiiuizafional  structure 
support  and  accessibility 
number  of  participants  ii] 
populations  to  accompbf 
obii!cfivcs,  including  cu 
apjj.'-opriate  outn;ach  acti 

C.  The  degree  to  which 
applicants's  plan  is  con 
study  goals  juid  is  reali.sti 
measurable  and  time 

D.  The  quality  of  the 
lor  conducting  the 
and  th«^d«"groe  to  which 


DC)  sites  as 
centers,  pre-schools. 
school  base<i 
cdmmunity 
me  visitation 


d  tracking, 
sv.slem  in  the  enfirr 

an  enhan< ed 
foll(^-up  and 
dy  group, 
more  persotmel 
(tme  visits  and 


l)ehiv 


f  n 


pha  wd 
pi  I 


'  design,  pretest 
duct  post 
Attitutles  ami 
of  medical  c^re 


su 


pi  in  son  group 
Jjfthe  first  12 
ine  within 
ivhat  proportion 
ige  2-1 3  who 
1  at  least  on«> 
who  rec»;ived 
id  2,  anil  who 

3). 
fthe  firsl  12 
completing  fht 
I  phases, 
surveys  of  a 
;  on  group  oi 
the  hepatitis 
^pted  «losi'  1  oi 
hose  who 
y  will  lx> 
enographii  ani) 
lated 
ior.  ami 
and  parents 
llatioi'i  ami 
anning, 
;g  this  pro|rrt 
management 
inal  reports 

(triterM 

evaluatfiil 
3,  criteria: 
;  f^rstaniling  ot 
md  the 
e  M-quired 

baclgr«»und 
a  demonstr.it'' 

appropriate 
idmiui.stiativc 
to  an  adi'qiiatf 

the  target 
study 

rally 

ities 
the 

tent  with 
:,  .sp«^:ifi< 


s  1 
Ifi 


si  i 


n  of  operation 
propoixl  activities 
tpo  plan  covers 


the  "Program  Requirements"  and 
specifies  the  what,  who,  where,  how, 
and  the  timing  for  start  and  (;ompleti«m 
of each. 

E.  The  degree  to  which  the  applicant  s 
plan  will  be  able  to  achieve  the  goals 
and  the  quality  of  the  methods  and 
oLstrunients  to  be  us«;d. 

F.  The  extent  to  which  methods  and 
slralegies  proposed  are  financially 
feasible 

C  The  extent  to  which  qualified  and 
■  xperiecced  personnel  are  available  to 
i:arry  out  llie  propo.sed  activities. 

.Site  visits  may  be  conducted  Mnw 
tiiial  funding  decisions  an;  made  by 
<1X;.  {Jnly  the  organizatiims  with  high 
ranking  applications  will  b«;  visited. 
IJuring  the  visit,  CDC  staff  will  ensure 
that  all  necessary  components  for  start 
up  of  \h<'.  project  are  in  plan'  This 
mwiting  will  be  conducted  In  the  NIP/ 
NCID  representatives  with  jwilicipatioii 
of  the  appropriate  regional  program 
« (»nsultant,  projert  coordinator,  lotal 
staff  and  others  who  may  have  interest 
in  this  prelect.  Visits  will  lie  made  to  thi= 
lof:iil  m«!di«  al  care  providers,  lo(  al 
public  health  departments, 
;;ti'.-!iinistrators  of  WIf  and  AFUC,  lo<:;i] 
<  iiiii(  s.  schools,  and  with  comm^inity 
leaders.  Periodic  site  visits  will  !)»>  held 
thi'.'iMfter  to  monitor  progress  and 
problems. 

Kxet.utive  Order  12372  Review 

Applications  a.re  .siibnr«.t  to  n  view  .-.s 
gf »•.»;,■■»<. -d  by  Executive  Order  (E.O.) 
12372,  Intergovernmental  Review  of 
Federal  Programs.  K.O.  12372  S(^ls  up  a 
syst.iiu  for  .State  and  lf)«:nl  government 
rtjview  of  proposed  I'ederal  a.ssist.ime 
applications.  A ppliamts  .should  cont-if  t 
their  .State  .Single  Point  of  Cont.ict 
(SPtK:)  as  early  as  possiiilr;  hiaimt  them 
to  the  prospe<:tive  ap}»ii<:;)lioiis  .md 
rc(  eive  any  necessary  instnictions  on 
the  .State  process.  A  (  urnuit  .SPOC  list  i- 
included  in  the  application  kit.  'I'iie 
.SP()C  should  send  any  .State  pr.-n  ess 
iO(  (unmendations  to  Ms.  i:ii/ah«>lh  M 
■|  .iyloj,  Granis  Mrm.igement  Officer, 
Cnnits  Management  Branch, 
Pro«.iirement  and  Grants  Office.  Ontors 
for  Disease  (Control  and  Preventum 
(« :iX:),  2.55  Fast  Pa(  es  l\:ny  Road,  NE., 
Mail.stdp  li-16,  Room  300."Atlanta,  GA 
303U5,  no  later  than  tiO  days  after  the 
application  deadline.  CDt^does  not 
guarantee  to  "acconimofiafe  or  explain 
.Stale  process  recoinmend.ifinns  it 
reu.'ives  after  that  date. 

Public  Health  System  Repurlia)* 
Requirements 

This  program  is  not  subject  to  the 
Public  Health  Sy.stem  Reporting 
Reqidromonts. 


Catalog  of  Federal  Domestic  Assistamp 

Number 

The  Catalog  of  F'ederal  Domestic 
Assistan(  J!  Number  for  this  project  grant 
is  93.268. 1»reventive  Heahh  Services- 
Childhood  Immunization  Grants 

Other  Requirements 

Paperwork  Rfdurtion  Art 

Projects  that  involve  collection  of 
information  from  10  or  more  individu.ds 
and  funded  by  the  grant  will  be  subject 
to  review  by  the  Office  of  Management 
and  Budget  ((JMB)  under  the  Paperw«i(k 
RediH:tion  .A(  f. 

Human  StihjtH  ts 

It  the  proposed  project  involvi^s 
reseanh  on  human  subjec^ts,  the 
applicant  must  comply  with  the 
Dtjpartiiient  of  Health  and  Human 
.Services  Regulations  (4.'i  CFR  part  4i>l 
regarding  the  protection  of  h-mian 
subje(.ls.  .Assurance  must  be  provided 
which  demonstraltjs  that  the  pnijiMi  vv,!( 
bo  subject  to  initial  and  continuing 
review  by  an  appropriate  institutional 
revit!'.v  committee.  The  applicant  will  In 
responsible  for  providing  evidence  of 
this  assurance  in  accordanr*  with  the 
appropriate  gindelines  and  forms 
provided  in  the  applicaticm  kit 

Application  Submission  and  Deadtini- 

Th»'  ajiplijant  mu':t  submit  an  nrigin.il 
.lori  two  copies  of  the  application  form 
PH.S-.5161-I  (iiirluding  forms  SF424 
and  SF  424a),  on  or  before  July  H,  l'»n-l. 
to  Elizabeth  M.  Taylor,  Grants 
Management  Officer,  C;ranfs 
Management  Bram.h,  Procurement  ami 
( .rants  Office,  Centeis  for  Disease 
Control  and  Prevrmlion  (tJX^J,  2.'J5  liusi 
Pa-.cs  Forrv  Road,  NK.,  Mailntiip  F   t'l 
Atlanta,  GA  30305. 

A.  DiyiHIine.  Apjilii.ations  will  nni*:i 
the  deadline  if  th.uy  are; 

1.  Receiv(!d  <m  or  b*;fore  the  deadiui< 
d;Ue,  or 

2  .Sent  on  or  be>(;n;  riie  deadline  dati> 
.ind  received  in  lime  to  submit  iho 
application  to  an.independont  objeefiv 
review  group.  (Applicants  must  request 
a  legibly  dated  U.S.  Postal  .Service 
postmark  or  obtain  a  legibly  dated 
receipt  from  a  conimerr;iaI  c^irrier  oj  llii' 
U.S.  Postal  Service.  Private  inetored 
postm.;rks  are  not  acceptable  as  proof  ol 
timely  mailing.) 

B.  ijitn  Applications:  Laie 
applications  will  not  be  considered  in 
the  current  funding  cycle  and  will  bi' 
returned  to  the  applicant. 

Where  To  Obtain  Additional 
Infonnation 

A  complete  program  description, 
information  on  applic.ition  procedures 
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an  application  package,  and  business 
management  technical  assistance  may 
be  obtained  from  Eddie  L.  Wilder, 
Senior  Grants  Management  Specialist, 
Grants  Management  Branch, 
Procurement  and  Grants  Office,  Centers 
for  Disease  Control  and  Prevention 
(CDC),  255  East  Paces  Ferr>-  Road,  NE.. 
Mailstop  E-16,  Atlanta,  GA  30305. 
telephone  (404)  842-6805. 
Programmatic  technical  assistance  may 
be  obtained  from  Dennip  O'Mara.  Chief, 
Program  Operations  Section,  National 
Immunization  Program,  Centers  for 
Disease  Control  and  Prevention  (CDQ). 
1600  Clifton  Road,  NE..  Mailstop  E-52. 
Atlanta,  GA  30333,  telephone  (404) 
639-8215,  or  Edith  Gary,  Hepatitis  B 
Prevention  Coordinator.  National 
Immunization  Program,  Centers  for 
Disease  Control  and  Prevention  (CDC), 
1600  Clifton  Road.  NE..  Mailstop  E-52. 
Atlanta,  GA  30333,  telephone  (404) 
639-8222,  or  Gary  L.  Euler,  Dr  P.H., 
Epidemiologist,  Surveillance. 
Investigations  and  Research  Branch, 
National  Immunization  Program. 
Centers  for  Disease  Control  and 
PrevenUon  (CDC),  1600  Clifton  Road, 
NE.,  Mailstop  E-61,  Atlanta.  GA  30333, 
telephone  (404)  639-8257. 

.Announcement  number  tOl.'A. 
■Supplemental  Funds  for  Hepatitis  B 
Vaccination  Demonstration  Projects  in 
Asian/Pacific  Island  Children."  must  be 
referenced  in  all  requests  for 
information  for  these  projects. 

Potential  applicants  may  obtaia  a 
copy  of  "Healthy  People  2000'"  (Full 
Report;  Stock  No.  017-001-00474-0)  or 
"Healthy  People  2000"  (Summary 
Report;  Stock  No.  01 7-001-00473-1) 
referenced  in  the  introduction  through 
the  Superintendent  of  Documents. 
Government  Printing  Office, 
Washington,  DC  20402-9325,  telephone 
(202) 783-3238. 

Dated;  June  7,  1994 
Ladene  H.  Newton, 

Acting  Associate  Director  for  Mivc^niitnt 
and  Operations.  Centers  for  Di^-r-n^'.-  Q<ntrol 
and  Prevention  (CDC). 

IFK  Doc.  94-14357  Filed  (,-1  !-i4,  >;  45Minl 

BILLING  CODE  416»-18-P 


Food  and  Drug  Administration 
{Docket  No.  94N-0203] 

Animal  Drug  Export;  Hyaluronate 
Sodium  Injection 

AGENCY:  Food  and  Drug  .■Administration, 

HHS. 

action:  Notice. 

SUMMARY:  The  Food  and  Drug 
.Administration  (FDA)  is  announcing 


that  GP  Associates,  Inc.,  has  filed  an 
application  requesting  approval  for 
export  of  the  bulk  animal  drug 
Hyaluronate  Sodium  Injection  to 
Canada. 

ADDRESSES:  Relevant  information  on 
this  application  may  be  directed  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
rm.  1-23,  12420  Parklawn  Dr., 
Rookville,  MD  20857,  and  to  the  contact 
person  identified  below.  Any  future 
inquiries  concerning  the  export  of 
nonfood  animal  drugs  under  the  Drug 
Export  Amendments  of  1986  should 
also  be  directed  to  the  contact  person. 

FOR  FURTHER  INFORMATION  CONTACT: 
Gregory  S.  Gates,  Center  for  Veterinary- 
Medicine  (HFV-114),  Food  and  Drug 
Administration,  7500  Standish  PI., 
Rockville,  MD  20855,  301-594-1617. 
SUPPLEMENTARY  INFORMATION:  The  drug 
export  provisions  in  section  802  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(the  act)  (21  U.S.C.  382)  provide  that 
FDA  may  approve  applications  for  the 
export  of  drugs  that  are  not  currently 
approved  in  the  United  States.  Section 
802(b)(3)(B)  of  the  act  sets  forth  the 
requirements  that  must  be  met  in  an 
apphcation  for  approval.  Section 
802(b)(3)(C)  of  the  act  requires  that  the 
agency  review  the  application  within  30 
days  of  its  filing  to  determine  whether 
the  requirements  of  section  802(b)(3)(B) 
have  been  satisfied.  Section  802(b)(3)(A) 
of  the  act  requires  that  the  agency 
publish  a  notice  in  the  Federal  Register 
within  10  days  of  the  filing  of  an 
application  for  export  to  facilitate  public 
participation  in  its  review  of  the 
application.  To  meet  this  requirement, 
the  agency  is  providing  notice  that  GP 
Associates,  Inc.,  22  Bucknell  Dr ,  RD  9. 
Bethlehem,  PA  18015.  has  filed 
application  number  8584  requesting 
approval  for  the  export  of  the  bulk 
animal  drug  Hyaluronate  Sodium 
Injection  to  Canada.  The  drug  will  be 
used  for  the  treatment  of  equine  carpal 
and  fetlock  joint  dysfunction  caused  bv 
traumatic  and/or  degenerate  joint 
disease  of  mild  to  moderate  severity. 
The  application  was  received  and  filed 
in  the  Center  for  Veterinary  Medicine  on 
May  31,  1994,  which  shall  be 
considered  the  filing  date  for  purposes 
of  the  act. 

Interested  persons  may  submit 
relevant  information  on  the  application 
to  the  Dockets  Management  Branch 
(address  above)  in  two  copies  (except 
that  individuals  may  submit  single 
copies)  and  identified  writh  the  docket 
number  found  in  brackets  in  the 
heading  of  this  document.  These 
submissions  may  be  seen  in  the  Dockets 


Management  Branch  between  9  a.m.  and 
4  p.m.,  Monday  through  Friday. 

The  agency  encourages  any  person 
who  submits  relevant  information  on 
the  application  to  do  so  by  June  24, 
1994  and  to  provide  an  additional  copy 
of  the  submission  directly  to  the  contact 
person  identified  above,  to  facilitate 
consideration  of  the  information  during 
the  30-day  period. 

This  notice  is  issued  under  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(sec.  802  (21  U.S.C.  382))  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  (21  CFR  5.10)  and 
redelegated  to  the  Center  for  Veterinary 
Medicine  (21  CFR  5.44). 

Dated:  June  3.  1994. 
Robert  C.  Livingston. 

Director,  Office  of  Nen- Animal  Drug 
Evaluation,  Center  for  Veterinan'  Medicine. 
[FR  Doc.  94-14314  Filed  0-13-94;  8:45  am) 
BILLING  CODE  4160-01-F 

[Docket  No.  94F-01 85] 

Great  Lakes  Chemical  Corp.;  Filing  of 
Food  Additive  Petition 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  Great  Lakes  Chemieal  Corp.  has 
filed  a  petition  proposing  that  the  food 
additive  regulations  be  amended  to 
provide  for  the  safe  use  of  l-bromo-3- 
chloro-5,5-dimethylhydanloin  as  a 
slimicide  for  use  in  the  manufacture  of 
paper  and  paperboard  intended  to 
contact  food. 

DATES:  Written  comments  on  the 
petitioner's  environmental  assessment 
by  July  14,  1994. 

ADDRESSES:  Submit  written  comments 
to  the  Dockets  Management  Branch 
(HFA-305).  Food  and  Drug 
Administration,  rm.  1-23,  12420 
Parklawn  Dr..  Rockville,  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mitchell  A.  Cheeseman,  Center  for  Food 
Safety  and  Applied  Nutrition  (HFS- 
216),  Food  and  Daag  Administration, 
200  C  St.  SW.,  Washington.  DC  20204, 
202-254-9511. 

SUPPLEMENTARY  INFORMATION:  Under  the 
Federal  Food,  Drug,  and  Cosm.etic  Act 
(sec.  409(b)(5)  (21  U.S.C.  348(b)(5))). 
notice  i«  given  that  a  food  additive 
petition  (FAP  4B4418)  has  b(K;n  filed  by 
Great  Lakes  Chemical  Corp..  P.O.  Box 
2200,  West  Lafayette.  IN  47906-0200. 
The  petition  proposes  to  amend  the  food 
additive  regulations  in  §  176.300 
Slimicides  (21  CFR  176.300)  to  provide 
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for  the  safe  use  of  1-bron  o-3-chloro-5.5- 
dimethylhydantoin  (CA5  Reg,  No. 
16079-^88^2)  as  a  slimici  ie  in  the 
manufacture  of  paper  am  1  pap>eH)nanl 
intended  to  contact  food. 

The  potentiaJ  environjiiental  impart 
of  this  action  is  being  reviewed.  To 
encourage  public  partici|  ation 
consistent  with  regulatioi  is  promulgated 
under  the  National  Envir  mmental 
Pohcy  Act  (40  CFR  1501. 1  (b)).  the 
agency  is  placing  the  env  ronmental 
assessment  submitted  wi:  h  the  petition 
that  is  the  subject  of  this  lotire  on 
pubhc  display  at  the  Doc  lets 
Management  Branch  (adc  ress  above)  for 
public  rf\  few  and  commi  int.  Interested 
persons  may,  on  or  befor*  July  14,  1994. 
SI  bnut  to  the  Dockets  Ma  nagement 
Branch  (address  above)  w  ritten 
comments.  Two  copies  ol  any  comments 
are  to  be  submitted,  excej  t  that 
individuals  may  submit  one  copy 
Comments  are  to  be  ident  fiod  with  ihi 
docket  number  found  in  1:  rackets  in  the 
heading  of  this  docimient 
comments  may  be  seen  in 
above  between  9  a.m.  and  - 
Monday  through  Friday.  IDA  will  .dso 
place  on  public  display  ai  3 
amendments  to,  or  comm(  nts  on.  the 
petitioner's  environmenta  assessment 
without  further  announc-e  nent  in  the 


on  its  review, 
vironmental 


Federal  Register.  If,  basec 
the  agency  finds  that  an  ei  i 
impact  statement  is  not  re  ]uired  and 
this  petition  results  in  a  r«  gulation,  tht 
notice  of  availability  of  thi  1  agency's 
Finding  of  no  significant  ii  ipact  and  th» 
evidence  supporting  that  f 
published  with  the  regula  ion  in  the 
Federal  Register  in  accorc  ano?  with  2 1 
CFR  25.40(r). 

Oalt^d:  June  2,  linM 
Janice  K.  Oliver, 

Drpun  Uin^  tor,  Cftntt^r  for  Ftint 
Applifd  Xiitiition. 
IKR  IXu:.  «M-14.371  Hied  6-1 
BILLJNG  CODE  4160-01-f 


<  ry 


rOoGhet  No.  93E-0099] 

Determination  of  Regulat' 
Period  for  Purposes  of  Parent 
Extension;  Mycobutin'''i; 


AGENCY:  Food  iind  Drug  A 
HHS 

ACTION:  Notice,  correction 


SUMMARY:  The  Food  and 
Adniini.stration  (FDA)  is . 
niitifrc  that  appeared  in  Ih 
Register  of  April  LS.  1994 
181,33).  that  announced  its 
determination  of  the  regu 
pi!ri<»d  for  purposes  of  pateht 
for  Myrobutin''^  (rifabutin 


Received 

the  office 
4  p.m.. 


Soli'iy  iwii 


Review 
t 
Correction 


nunistriilion. 


Diug 

crirrecting  a 
Federal 
( 59  FR 


latory 


n;view 
extension 
The 


document  was  published  writh  some 
mathematical  errors.  The  document 
incorrectly  stated,  "FDA  has  determined 
that  the  applicable  regulatory  review 
period  for  MycobutinTw  is  2,831  days. 
Of  this  time.  2.124  days  occurred  during 
the  testing  phase  of  the  regulatory 
review  period,  while  707  days  occurred 
during  the  approval  phase."  It  should 
have  stated.  "FDA  has  determined  that 
the  applicable  regulatory  review  period 
for  Mycobutin^M  is  2,469  days.  Of  this 
time,  2,127  days  occurred  during  the 
testing  phase  of  the  regulatory  review 
period,  while  342  days  ofx:urred  during 
the  approval  phase."  This  document 
corrects  those  errors. 
FOR  FURTHER  INFORMATION  CONTACT: 
Brian  J.  Malkin,  Office  of  Health  Affairs 
(HFY-20).  Food  and  Drug 
Administration.  5600  Fishers  Lane. 
Rockville,  MD  20857,  301-443-1382. 

In  FR  Doc.  94-9099.  appearing  on 
page  18133  in  the  Federal  Register  of 
April  15.  1994.  the  following  corrections 
are  made:  On  page  18134.  in  the  first 
column,  in  the  second  complete 
paragraph,  in  line  3.  "2.831"  is 
i»rrected  to  read  "2.469";  in  line  4. 
"2,124"  is  corrected  to  read  "2,127"; 
and  in  line  6,  *7n7"  is  corn;cted  to  read 
•342". 

Dated;  June  8,  1<)<M 
.Stuart  L.  Nightingale, 

Asiociiitff  Commissioner  for  Httillli  Affuirs. 
|FR  DcHj.  04-14446  Filed  r>-M-')4:  8  4S  .->m| 

BILLING  CODE  416O-01-F 


[Docket  No.  94M-0180] 

Sigmedics,  Inc.;  Premarket  Approval  of 
Parastep>'  I  System 

AGENCY:  Food  and  Drug  Admnustratjon 
MHS 

ACTION:  Notice. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  its 
approval  of  the  application  by 
Sigmedics,  Inc..  Northfield,  IL,  fur 
premarket  approval,  under  section  ,'515 
of  the  Federal  Food,  Drug,  and  Cosmetic 
An  (the  act),  of  the  FarasiepfxJ  I  System. 
After  reviewing  the  recommendation  of 
the  Orthopedic  and  Rehabilitation 
Devices  Panel,  FDA's  Onter  for  Devices 
iuxl  Radiological  Health  ((Z)RH) 
nolificd  the  applicant,  by  letter  of  April 
20,  1994.  of  the  approval  of  the 
applic;ation. 

DATES:  Petitions  for  adininistrritive 
review  by  July  14,  1994. 

ADDRESSES:  Written  requests  for  copies 
of  the  summary  of  siifety  and 
effe<;tiveness  data  and  ptititions  lor 
admini.stralivR  review  to  the  Dockets 


Management  Branch  (HFA-305).  Food 
and  Drug  Administration,  nn.  1-23, 
12420  Farklawn  Dr.,  Rockville,  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT: 
Marie  A.  Schroeder,  Center  for  Devices 
and  Radiological  Health  (HrZ-410), 
Food  and  Drug  Adrainistration,1390 
Piccard  Dr..  Rockville,  MD  20850.  301- 
594-1296. 

SUPPLEMENTARY  INFORMATION:  On 
September  30.  1992,  Sigmedics,  Inc., 
One  Northfield  Plaza,  suite  410. 
Northfield,  IL  C0093-3016,  submitteil  to 
CDRH,  an  application  for  premarket 
approval  of  the  Parastep®  I  System.  The 
device  is  a  noninvasive  functional 
neuromuscular  stimulator  for 
ambulation  and  is  indicated  for  enabling 
appropriately  selected  skeletally  mature 
spinal  cord  injured  patients  (levels  C6- 
T12)  to  stand  and  to  attain  limited 
ambulation  and/or  take  steps,  with 
assistance  if  required,  following  a 
prescribed  period  of  physical  therapy 
training  in  conjunction  with 
rehabilitation  management  of  spinal 
I'ord  injury. 

On  August  19,  1993,  the  Orthopedii 
and  Rehabilitation  Devices  Panel,  an 
FDA  advisory  committee,  reviewed  and 
recommended  approval  of  the 
application.  On  April  20, 1994,  CDRil 
approved  the  application  by  a  letter  to 
the  applicant  from  the  Acting  Direi  ffir 
of  the  Office  of  Device  Evaluation. 
CDRH. 

A  summary  of  the  safety  and 
effectiveness  data  on  which  CDRH 
based  its  approval  is  on  file  in  the 
Dockets  Management  Branch  (address 
above)  and  is  available  from  that  office 
upon  written  request.  Requests  should 
be  identified  with  the  name  of  the 
device  and  the  docket  number  found  ii> 
brackets  in  the  heading  of  this 
document. 

Opportunity  for  Administrative  Review 

Section  515(d)(3)  of  the  act  (21  U.S.C 
360e(d)(3))  authorizes  any  interested 
person  to  petition,  under  section  515(gJ 
of  the  art.  for  administrative  review  of 
CDRH's  decision  to  approve  this 
application.  A  petitioner  may  request 
either  a  formal  hearing  under  part  12  (21 
CFR  part  12)  of  FDA's  administi.-.live 
practices  iind  procedures  regulations  or 
a  review  of  the  application  and  fJ3Rlt'.v 
a«;tion  by  an  independent  advisory 
committee  of  experts.  A  petition  is  to  l.n- 
in  the  form  of  a  petition  for 
reconsideration  under  §  10.33(b)  (21 
CFR  1 0.33(h)).  A  petitioner  shall 
identify  the  form  of  review  requested 
(hearing  or  independent  advisory 
committee)  and  shall  submit  with  the 
petition  supporting  data  and 
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information  showing  that  there  is  a 
genuine  and  substantial  issue  of 
material  fact  for  resolution  through 
administrative  review.  After  reviewing 
the  petition,  FDA  will  decide  whether  to 
grant  or  deny  the  petition  and  will 
publish  a  notice  of  its  decision  in  the 
Federal  Register.  If  FDA  grants  the 
petition,  the  notice  will  state  the  issue 
to  be  reviewed,  the  form  of  review  to  be 
used,  the  persons  who  may  participate 
in  the  review,  the  time  and  place  where 
the  review  will  occur,  and  other  details. 

Petitioners  may,  at  any  time  on  or 
before  July  14,  1994,  file  with  the 
Dockets  Management  Branch  (address 
above)  two  copies  of  each  petition  and 
supporting  data  and  information, 
identified  with  the  name  of  the  device 
and  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document.  Received  petitions  may  be 
seen  in  the  office  above  between  9  a.m. 
and  4  p.m.,  Monday  through  Friday. 

This  notice  is  issued  under  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(sees.  515(d),  520(h)  (21  U.S.C.  360e(d). 
360j(h)))  and  under  authority  delegated 
to  the  Commissioner  of  Food  and  Drugs 
(21  CFR  5.10)  and  redelegated  to  the 
Center  for  Devices  and  Radiological 
Health  (21  CFR  5.53) 

Da'ed:  May  31. 1994. 
loseph  \.  Levitt, 

Df-puXy  Director  for  Regulations  Policy.  Center 
for Diiv ices  and  Radiological  Health. 
|FR  Doc.  94-14315  Filed  6-13-94;  8:45  am] 
BILUNG  CODE  4160-01-F 


(Docket  No.  93E-0290J 

Determination  of  Regulatory  Review 
Period  for  Purposes  of  Patent 
Extension;  RealityT^  Female  Condom 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  has  determined 
the  regulatory  review  period  for 
RealityTM  Female  Condom  and  is 
publishing  this  notice  of  that 
determination  as  required  by  law.  FDA 
has  made  the  determination  because  of 
the  submission  of  an  application  to  the 
Commissioner  of  Patents  and 
Trademarks.  Department  of  Commerce, 
for  the  extension  of  a  patent  which 
claims  that  medical  device. 
ADDRESSES:  Written  comments  and 
petitions  should  be  directed  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
rm.  1-23,  12420  Parklawn  Dr., 
Rockville.  MD  20857. 


FOR  FURTHER  INFORMATION  CONTACT: 
Brian  J.  Malkin,  Office  of  Health  Affairs 
(HFY-20),  Food  and  Drug 
Administration.  5600  Fishers  Lane, 
Rockville.  MD  20857,  301-443-1382. 
SUPPLEMENTARY  INFORMATION:  The  Drug 
Price  Competition  and  Patent  Term 
Restoration  Act  of  1984  (Pub.  L.  98-417) 
and  the  Generic  Animal  Drug  and  Patent 
Term  Restoration  Act  (Pub.  L.  100-670) 
generally  provide  that  a  patent  may  be 
extended  for  a  period  of  up  to  5  years 
so  long  as  the  patented  item  (human 
drug  product,  animal  drug  product, 
medical  device,  food  additive,  or  color 
additive)  was  subject  to  regulatory 
review  by  FD.^  before  the  item  was 
marketed.  Under  these  acts,  a  product's 
regulatory  review  period  forms  the  basis 
for  determining  the  amount  of  extension 
an  applicant  may  receive. 

A  regulatory  review  period  consists  of 
two  periods  of  time,  a  testing  phase  and 
an  approval  phase.  For  medical  devices, 
the  testing  phase  begins  with  a  clinical 
investigation  of  the  device  and  runs 
until  the  approval  phase  begins.  The 
approval  phase  starts  with  the  initial 
submission  of  an  application  to  market 
the  device  and  continues  until 
permission  to  market  the  device  is 
granted.  Although  only  a  portion  of  a 
regulatory  review  period  may  count 
toward  the  actual  amount  of  extension 
that  the  Commissioner  of  Patents  and 
Trademarks  may  award  (half  the  testing 
phase  must  be  subtracted  as  well  a  any 
time  that  may  have  occurred  before  the 
patent  was  issued),  FDA's  determination 
of  the  length  of  a  regulatory  review 
period  for  a  medical  device  will  include 
all  of  the  testing  phase  and  approval 
phase  as  specified  in  35  U.S.C. 
156(g)(3)(B). 

FDA  recently  approved  for  marketing 
the  medical  device  Reality''^  Female 
Condom.  The  Reality"™  Female  Condom 
is  indicated  for  use  to  help  prevent 
pregnancy  and  sexually  transmitted 
diseases,  including  the  human 
immunodeficiency  virus  (HIV) 
infection,  during  vaginal  intercourse. 
Subsequent  to  this  approval,  the  Patent 
and  Trademark  Office  received  a  patent 
term  restoration  application  for  the 
Realityf'^  Female  Condom  (U.S.  Patent 
No.  4,735,621)  from  Chartex 
International  Pic,  and  the  Patent  and 
Trademark  Office  requested  FD.^'s 
assistance  in  determining  this  patent's 
eligibility  for  patent  term  restoration. 
FDA,  in  a  letter  dated  August  10, 1993. 
advised  the  Patent  and  Trademark 
Office  that  this  medical  device  had 
undergone  a  regulatory  review  period, 
and  that  the  approval  of  the  Reality^M 
Female  Condom  represented  the  first 
commercial  marketing  or  use  of  the 


product.  Shortly  thereafter,  the  Patent 
and  Trademark  Office  requested  that  the 
FDA  determine  the  product's  regulatory 
review  period. 

FDA  nas  determined  that  the 
applicable  regulatory'  review  period  for 
RealityTM  Female  Condom  is  2,017  days. 
Of  this  time,  1.460  days  occurred  during 
the  testing  phase  of  the  regulatory- 
review  period,  while  557  days  occurred 
during  the  approval  phase.  These 
periods  of  time  were  derived  from  the 
following  dates: 

1.  The  date  on  which  the  first  clinical 
trial  on  the  device  was  begun:  October 
31,  1987.  The  clinical  trial  cited  by  the 
applicant  was  conducted  outside  the 
United  States  and  was  not  subject  to 
FDA's  requirement  for  cm 
investigational  device  exemption  (IDE) 
under  section  520(g)  of  the  Federal 
Food,  Drug  and  Cosmetic  Act  (the  act) 
nor  FDA's  requirement  for  an 
institutional  review  board  (IRB) 
approval  under  section  520(g)  (3)  of  the 
act.  Therefore,  the  testing  phase  laegins 
on  the  date  the  device  is  first  used  with 
human  subjects  as  part  of  a  clinical 
investigation  to  be  filed  with  FDA  to 
secure  premarket  approval  of  the  device 
(21  CFR  60.22(c)(l)(iii)).  The  applicant 
has  stated  that  the  date  on  which  the 
device  was  first  used  with  human 
subjects  as  part  of  a  clinical 
investigation  to  be  filed  with  FDA  to 
secure  premarket  approval  df  the  device 
was  October  31 .  1987.  Because  of  the 
circumstances  previously  described  for 
the  clinical  trial  cited  by  the  applicant. 
FDA  has  no  record  in  which  to  review 
this  date  (21  CFR  60.20(c)(6)).  Although 
FDA  cannot,  therefore,  confirm  that 
testing  began  as  stated  by  the  appficant, 
FDA  is  using  this  date  as  the  start  of  the 
testing  phase. 

2.  The  date  the  application  was 
initially  submitted  with  respect  to  the 
device  under  section  515  of  the  Federal 
Food,  Drug,  and  Cosmetic  Act:  October 
29,  1991.  FDA  has  verified  the 
applicant's  claim  that  the  premarket 
approval  application  (PMA)  for  the 
Reality'^'^  Female  Condom  (PMA 
P910064)  was  initially  submitted  on 
October  29. 1991. 

3.  The  date  the  application  was 
approved:  May  7, 1993.  FDA  has 
verified  the  applicant's  claim  that  PMA 
P910064  was  approved  on  May  7, 1993. 

This  determination  of  the  regulatory 
review  period  establishes  the  maximum 
potential  length  of  a  patent  extension. 
However,  the  U.S.  Patent  and 
Trademark  Office  applies  several 
statutory  limitations  in  its  calculations 
of  the  actual  period  for  patent  extension. 
In  its  application  for  patent  extension, 
this  applicant  seeks  762  days  of  patent 
term  extension. 
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Anyone  with  knoulpdgi 
the  dates  as  published  is  i 
on  or  before  August  15,  1 
the  Dockets  Management 
(address  above)  v^itten  co 
ask  for  a  redetermination, 
any  interested  person  mav 
on  or  before  December  12. 
determination  regarding  w 
applicant  for  extension  act 
diligence  during  the  rogujci 
period.  To  meet  its  burden 
must  contain  sufficient  fee 
FDA  investigation.  (See  H. 
part  1.  98th  Cong.,  2d  sess. 
1984.)  Petitions  should  be 
specified  in  21  CFR  10.30. 
Comments  and  petitions 
submitted  to  the  Dockets  f 
Branch  (address  above)  in  t 
(except  that  individuals  m 
single  copies)  and  idenfi 
docket  number  found  in  br 
heading  of  this  document, 
and  petitions  may  be  seen  i 
Dockets  Management  B 
a.m.  and  4  p.m..  Monday  th 
Friday. 

Dated:  {une  8.  1994. 
Stuart  L.  Nightingale, 

Associate  Commi<:sioner  lor  Ht 
|KR  Dor.  04-14445  Fi!ed  6-13 

BILLING  CODE  4160-01-F 
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National  Institutes  of  Healt  i 
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National  Institute  on  Deafn 
Other  Communication  Diso^-de 
Meeti.^g 

Pursuant  to  Public  Law  9 
notice  is  hereby  given  of  the 
the  National  In&titute  on  De 
Other  Com.munication  Di.sn 
Emphasis  Panel. 

The  meeting  wjll  be  closei 
accordance  with  the  provisi 
in  sections  552b(c)(4)  and 
Title  5,  use.  and  section  1(|( 
Public  Law  92-463.  for  the  i 
discu.ssion  and  evaluation  o 
grant  applications,  contract 
and/or  cooperative  agreemer  t 
applications  and/or  propcfsa 
discussions  could  reveal  con 
trade  secrets  or  commercial 
such  as  patentable  material, 
personal  information  concer 
individuals  associated  with 
applications  and/or  proposa-l.,  the 
disclosure  of  which  would  i;(  n.siitute  a 
clearly  unwarranted  inva.siinjof 
personal  privacv. 

Soirif  ofPar.fi.  Natior.ai  rr.51 
Deafnps,s  and  Other  Coirmii.-K  ai 
ni.sorders  Spef  ^al  E.Tjpha?)?  Pam 

Dntfs  of  \tf fling  June  28  709 

T:tre  ofMfriing  8  a.ir,  ..n'.A  rtljjoiimnif nl. 
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Ptacf  of  Meeting:  Belhesda  .Marrioll. 
Dethesda.  .MD. 

Agf-nda:  Review  of  Small  Cram 
applications.  • 

Conlart  Person:  Dr.  Marv  Nekola.  S(  lenlifu 
Review  Administrator.  \IDCD,SRH. 
Executive  Plaza  Souih.  room  400C  Btihtsda. 
.Vlarvland  20892.  (.301)  49b-8e,3.3. 
(Catalog  of  Federal  Domestic  Assists.'-:!  e 
Program  No  93  17:1  Biologital  Restc-i  h 
Related  to  Deafness  a:id  Oihtr 
Communicalion  Disorders) 

Dated:  June  6,  1994. 
Susan  K.  Feldman. 
Committee  Management  Offucr.  SUi. 
IFR  Doc.  94-14442  Filed  6-1.3-94:  8:4,i  .-.r,) 

BILLING  COOe  4140-01-M 


Division  of  Research  Grants;  Closed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  the  following  Division 
of  Research  Grants  Special  Emphasis 
Panel  (SEP)  meeting: 

\ame  of  SEP:  Behavioral  and 
Neurosciences. 

Date:]u\y  18,  1994. 

Time:  8  a.m. 

Place:  Sheraton  City  Centre.  U'ashinston 
DC. 

Contact  Person:  Dr.  Bob  Weller.  S(  ie,-,;if)f 
Review  Administrator.  5333  Wes'bard 
Avenue,  room  307.  Belhesda.  .MD  20892. 
(301)594-7340. 

Purpose /Agenda  To  review  SmaiJ 
Business  Innovation  Research  P.'o«rai;t  jjranl 
applications. 

The  meeting  will  be  closed  in  an  orrtance 
with  the  provisions  set  forth  in  see  lions 
552b(c)(4)  and  552b(c)(6).  Title  5.  C  S.C, 
.^pplications  and/or  proposals  and  the 
discussions  could  reveal  confidtntial  trade 
secrets  or  commercial  property  su(  h  .is 
patentable  material  and  personal  information 
concerning  individuals  associated  with  the 
.ipplic3lion.s  or.d/or  proposals,  the  distiosure 
of  which  vvo.Jd  constitute  a  ciearlv 
unwarranted  invasion  of  pe.'-sonal  privai  v 
(Catalog  of  Federal  Domestic  Assistance 
Program  No.s.  93.306.  93  333,  93  337.  o:j.-'9  j- 
93.39F..  93.837-93.844.  03.846-93  878 
')3.8n2,  93.803.  National  Institutes  of  He.-;  th 
HH.S) 

Dated:  June  6.  Iii94. 
Siisan  K.  Feldman. 

Cir.nmiiUeMQnngt'mont  Officer.  SI) I 

il'R  Dm    94-14443  Filed  &-13-9J:  >i  4--, ..:':; 

BILLING  CODE  4140-01-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Public  and  Indian  Housing 

[Docket  No.  N-94-<5739:  FR-3640-Nf-«2) 

Amendment  to  Notice  of  Funding 
Availability  (NOFA)  for  Comprehensive 
Improvement  Assistance  Program 
(CIAP) 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Public  and  Indiftn 
Housing'.  HL'D. 

action:  Amendment  to  notice  of 
funding  availabilitv  for  fiscal  xei--  (FY) 
1994. 


SUMMARY:  This  Notice  infomis  P.ublic 
Housing  Agencies  (PHAs)  with  less  than 
250  units  under  the  jurisdictions  of  the 
Houston  and  Ft.  Worth,  Texas  Field 
Offices  that  the  deadline  date  for  C1.-\P 
Application  submission  has  been 
extended  from  June  20  to  July  6.  19','4. 
Applications  are  due  on  or  befo.-e  ?t  p.m. 
local  time  on  July  6,  1994.  This 
extension  does  not  apply  to  FH.^s  or 
Indian  Housing  Authorities  under  the 
jurisdictions  of  other  HLT)  Field  Offices. 
FOR  FURTHER  INFORMATION  CONTACT: 
Janice  D.  Rattley,  Director.  Office  of 
Construction,  Rehabilitation  and 
Maintenance,  Department  of  Housing 
and  Urban  Development,  451  Seventh 
Street,  SVV.,  room  4140,  Washington.  DC 
20410.  Telephone  (202)  708-1800;  TDD 
(202)  708-0850.  (These  are  not  toll-free 
numbers.) 

SUPPLEMENTARY  INFORMATION:  The  CIAP 
NOFA.  published  April  19.  1994.  at  59 
FR  13642.  stated  that  of  the 
$291,925,067  available  for  Pubhc 
Housing  CIAP.  1  percent,  or  S2.G19.231. 
had  been  set  aside  to  carry  out  goals 
related  to  pending  civil  rights  htigation 
(e.g..  Young  v.  Cisneros).,  which  is 
subject  to  judicial  oversight  The 
Department  wishes  to  clarify  that  thcs*- 
hinds  will  be  used  to  fund  eligible  work 
at  the  64  CIAP  eligible  PKAs  involved 
in  Youn<i,  v.  Cisneros.  C.A.  No.  P-80-a- 
CA  (E.D.  Tex.),  as  well  as  at  the  CLAP 
eligible  PHA  involved  in  A-'A.^CPv. 
Housing  Authority  ofCit\-  of  Conunpu e. 
C.A.  No.  CA-3-88-0154-R'iN.D.  Tex). 
In  order  to  give  the  64  P.HAs  >n\olvft} 
in  Young  v.  Cisneros  additicnal  time  to 
incdude  in  their  CIAP  Appiicalionh  woik 
items  proposed  in  their  revised 
de.segregation  plans  submitted  tti  t:,- 
court  on  February  4.  1994.  the 
Department  is  e.x'tending  the  dtcdiine 
for  CIAP  Application  su'bmifsion  to  all 
PHAs  under  the  jurisdictions  of  the 
Houston  and  Fort  Worth,  Texas  Field 
Offices.  The  application  deadline  is 
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extended  from  June  20,  1994  to  July  6. 
1994. 

The  64  PHAs  involved  in  Young  v. 
Cisneros  shall  identify,  in  their  CIAP 
.Applications,  those  work  items  which 
■  are  included  in  their  revised 
desegregation  plans.  These  64  PHAs 
shall  submit  one  CIAP  Application, 
which  may  include  both  work  items 
included  in  their  revised  desegregation 
plans  and  other  work  items  not  related 
to  Young  V.  Cisnems. 

All  CIAP  Applications  received 
(including  those  limited  to  work  items 
related  to  the  specified  civil  rights 
cases)  will  be  processed  in  accordance 
with  the  April  19, 1994  NOFA;  i.e., 
completeness  review,  eligibility  review, 
technical  review  (rating  and  ranking) 
and  selection  for  joint  Review.  The 
application  from  the  Housing  Authority 
of  the  City  of  Commerce  will  be 
considered  for  funding  from  the  set- 
aside.  Then  the  highest  ranked  of  the  64 
PHAs  involved  in  Young  v.  Cisneros 
which  apply  for  work  items  included  in 
their  revised  desegregation  plans  will  be 
funded  from  the  set-aside  for  those 
items.  To  the  extent  that  the  set-aside 
cannot  fund  all  proposed  work  related 
to  the  specified  civil  rights  cases,  the 
Field  Office  shall  merge  the  rankings  of 
any  of  the  65  PHAs  vdth  work  items 
remaining  unfunded  from  the  set-aside 
and/or  with  work  items  not  related  to 
the  set-aside,  with  the  rankings  of  other 
PHAs  to  create  one  ranking  list  for 
purposes  of  Joint  Review  selection  and 
funding  from  the  Field  Office's  regular 
subassignment  of  CIAP  funds. 

Dated.  June  8, 1994. 

Michael  B.  Janis, 

General  Deputy  Assistant  Secretary  for  Public 
and  Indian  Housing. 

|FR  Doc.  94-14345  Filed  6-T3-Q4;  8:45  am] 

BILLING  CODE  4210-33-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management  Alaska 

(AK-964-4230-05P] 

Notice  for  Publication  F-14869-B  and 
F-14869-D  Alaska  Native  Claims 
Selections 

In  accordance  with  Departmental 
regulation  43  CFR  2650.7(d),  notice  is 
hereby  given  that  a  decision  to  issue 
conveyance  under  the  provisions  of  Sec. 
14(a)  of  the  Alaska  Native  Claims 
Settlement  Act  of  December  18.  1971,  43 
U.S.C.  1601, 1613(a),  will  be  i.ssued  to 
Inalik  Native  Corporation  for 
approximately  7.117.48  acres.  The  lands 
involved  are  in  the  vicinity  of  Little 
Diomede.  Alaska,  within  f.  1  S  ,  R.  41 


VV.  and  Tps.  1  and  2  N..  Rs.  42  VV.. 
Kateel  River  Meridian,  Alaska. 

A  notice  of  the  decision  will  be 
published  once  a  week,  for  four  (4) 
consecutive  weeks,  in  The  Nome 
Nugget.  Copies  of  the  decision  may  be 
obtained  by  contacting  the  Alaska  State 
Office  of  the  Bureau  of  Land 
Management.  222  West  Seventh 
Avenue.  #13,  Anchorage,  Alaska  99513- 
7599  [(907)  271-5960). 

Any  party  claiming  a  property  interest 
which  is  adversely  affected  by  the 
decision,  an  agency  of  the  Federal 
goverrmient  or  regional  corporation, 
shall  have  until  July  14, 1994  to  file  an 
appeal.  However,  parties  receiving 
service  by  certified  mail  shall  have  30 
days  from  the  date  of  receipt  to  file  an 
appeal.  Appeals  must  be  filed  in  the 
Bureau  of  Land  Management  at  the 
address  identified  above,  where  the 
requirements  for  filing  an  appeal  may  be 
obtained.  Parties  who  do  not  file  an 
appeal  in  accordance  with  the 
requirements  of  43  CFR  part  4,  Subpart 
E,  shall  be  deemed  to  have  waived  their 
rights. 
Ana  M.  StaCTord. 

Land  Law  Examiner.  Branch  of  Northern 
Adjudication. 

IFR  Doc.  94-14324  Filed  6-13-94;  8:45  ami 
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[CO-070-94-4333-04] 

Temporary  Closure 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice  of  temporary  closure  of 

public  lands  in  Mesa  County  to  parking 

for  longer  than  thirty  minutes,  camping 

and  shooting  from  midnight  June  19, 

1994  until  midnight  June  27, 1994. 

SUMMARY:  Notice  is  hereby  given  that 
effective  midnight  June  19, 1994,  public 
lands  described  below  are  closed  to:  (1) 
"Parking  for  longer  than  30  minutes", 
except  at  the  designated  Loma  Boat 
Launch  and  Trailhead  parking  area  (for 
river-related  and  trail  use  activities),  (2) 
camping,  and  (3)  shooting.  This  action 
is  under  the  authority  and  requirement 
of  43  Code  of  Federal  Regulations  8364 
part  1  (a)  and  (d)  and  in  conformance 
with  the  principles  established  by  the 
National  Environmental  Act  of  1969  and 
the  Federal  Land  Policy  Management 
Act  of  1976.  The  restrictions  affect 
public  lands  in  Mesa  County  located  in: 

T.  10  S..  R.  103  \V..  6th  PM,  Sees.  3.4,  5.  8, 

9.  10: 
T  2  ,\'..  R.  3  \V..  Ute  PM  Sees.  30,  31.  32; 
T  1  N.,  R.  3  W..  Ute  PM  Sees.  4.  5.  6,  7,  8, 

9.  10,  11,13.14,15,  16. 

The  closure  and  restriction  orders  are 
to  protect  persons,  property,  and  public  • 


lands  and  resources.  These  restrictions 
do  not  apply  to  emergency,  law 
enforcement  and  Federal,  State  or  other 
goverrmient  personnel  who  are  in  the 
area  for  official  or  emergency  purposes 
and  who  are  expressly  authorized  or 
otherwise  officially  approved  by  BLM. 
Any  person  who  fails  to  comply  with 
this  closure  order  may  be  subject  to  the 
penalties  provided  by  43  CFR  8360.0-7 
which  includes  fines  not  to  exceed 
SlOOO  and/or  imprisonment  not  to 
exceed  12  months.  Notice  of  this  closure 
will  be  posted  at  the  described  area  and 
at  the  Grand  Junction  District  Office. 
DATES:  This  temporary  closure  is  in 
effect  from  midnight  June  19. 1994  until 
midnight  June  27.  1994. 
ADDRESSES:  Comments  can  be  directed 
to  the  Area  Manager,  Bureau  of  Land 
Management,  Grand  Junction  Resource 
Area,  2815  H  Road.  Grand  Junction.  CO 
81506  or  District  Manager,  Bureau  of 
Land  Management.  Grand  Junction 
District,  2815  H  Road.  Grand  Junction, 
CO  81506. 

FOR  FURTHER  INFORMATION  CONTACT: 
Brian  Hopkins.  Outdoor  Recreation 
Planner,  Bureau  of  Land  Management. 
Grand  Junction  District,  2815  H  Road. 
Grand  Junction,  Colorado  81506;  (303) 
244-3000. 

Dated:  lune  1, 1994. 
Catherine  Robertson, 

Resource  Area  Manager 

[PR  Doc  94-14378  Filed  6-13-94;  8:45  am| 

BILLING  CODE  4310-JB-P 


[Wy-04(M)4-41 1 0-03] 

Environmental  Impact  Statement; 
Enron  Burly  Field  Enhanced  Oil 
Recovery  Project 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice  of  Availability  of  Enron's 

Burley  Field  Enhanced  Oil  Recovery 

Project  Abbreviated  Final 

Environmental  Impact  Statement  and 

Record  of  Decision. 

SUMMARY:  The  Bureau  of  Land 
Management  announces  the  availability 
of  the  abbreviated  Final  Environmental 
Impact  Statement  and  Record  of 
Decision  for  Enron  Burly  Field 
Enhanced  Oil  Recover)'  Project.  The 
proposed  project  area  is  located  in 
Sections  18. 19.  20.  and  29  of  Township 
28  North,  Range  133  West,  6th  Principal 
MeridifTH,  Sublette  County.  Wyoming. 
DATES:  If  an  appeal  is  filed,  your  Notice 
of  Appeal  must  be  filed  within  30  days 
of  the  date  that  the  Environmental 
Protection  Agency  publishes  their 
notice  in  the  Federal  Register  to  the 
address  listed  below. 


30600 
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ADDRESSES:  If  an  appeal 
Notice  of  Appeal  must 
State  Director,  Bureau  of 
Management,  P.O.  Box  1 
Wyoming  82003-1828. 
FOR  FURTHER  INFORMATIO* 
Arlan  Miner,  Area  Manaj  e 
Resource  Area,  432  E 
Box  768,  Pinedale,  \Vy 
telephone  307-367-4358 
SUPPLEMENTARY 
abbreviated  Final  Environ 
Statement  contains  copie  > 
comments  received  on 
responses  to  those 
errata  section  with  specif 
modifications  and 
Draft  Environmental  Imp 
in  response  to  comments 
rewriting  or  reprinting 
Environmental  Statement 

Given  the  low  level  of 
the  lack  of  controversy  or 
the  project  expressed  d 
scoping  and  the  comment 
Draft  Environmental  lmp< 
BLM  has  decided  to  issue 
Decision  concurrent  with 
Environmental  Impact  _ 
Concurrent  filing  is  provi 
CFRl506.1G(b)(2).  The 
Decision  outlines  the 
rationale  including  key  m 
consideration  for  Enron's 

Dated:  June  7,  1994. 
Robert  A.  Bennen, 
Acting  State  Director 
|FR  Doc.  94-14359  Filed  6-1 

BILUNG  CODE  4310-22-M 


filed,  your 
filed  with  the 
Land 
)28,  Cheyenne, 


CONTACT: 

r,  Pinedale 
Street.  P.O. 
orting  82941, 


INFORMA-flON:  This 
mental 

of  substantive 
thfe  draft, 
comments,  and  an 

correclions  to  the 

ct  Statement 
received.  No 
of  Ithe  Draft 
is  necessarv. 
dommenf  and 
opposition  to 
ur  ng  public 
period  on  the 
Statement, 
the  Record  of 
the  Final 
Stctement. 

I  led  for  in  40 
Re  cord  of 
deci  sion  and 
inagement 
urly  project. 


<  ct 


[CO-920-94-t1 10-03;  COC4^428  and 
COC55420] 

Colorado;  Proposed  Reinstatement  of 
Terminated  Oil  and  Gas  L  iases 


Bquir*  d 


Under  the  provisions  of 
97—451,  a  petition  for  rein 
oil  and  gas  leases  COC474 
COC55420,  Rio  Blanco 
Colorado,  was  timely  filed 
accompanied  by  all  req 
royalties  accruing  from 
the  date  of  termination. 

No  valid  leases  have  beep 
affecting  the  lands.  The  . 
agreed  to  new  lease  terms 
and  royahies  at  rates  of  $l 
16^/3  percent,  respectively, 
has  paid  the  required  $500 
administrative  fee  for  each 
reimbursed  the  Bureau  of 
Management  for  the  cost  of 
Register  notice. 

Having  met  all  the 
reinstatement  of  each  lease 
Section  31  (d)  and  (e)  of  tht 
Leasing  Act  of  1920,  as 
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ublic  Law 
reinstatement  of 
Sand 
Coi  nty. 


and  was 
rentals  and 
Aufeust  1,  1993, 


issued 
has 

rentals 
per  acre  and 
The  lessee 


les>ee 
far 


ease  and  has 

md 

this  Federal 


Land 


requirfements  for 
as  set  out  in 
Mineral 
am^ded,  (30 


U.S.C.  188  (d)  and  (ej,  the  Bureau  of 
Land  Management  is  proposing  to 
reinstate  the  leases  effective  August  1 . 
1993.  subject  to  the  original  terms  and 
conditions  of  each  lease  and  the 
increased  rental  and  royalty  rates  cited 
above. 

Questions  concerning  this  notice  may 
be  directed  to  Joan  Gilbert  of  the 
Colorado  State  Office  at  (303)  239-3783. 

Dated:  June  1, 1994. 
loan  E.  Gilbert. 

Land  Law  Examiner;  Lease  Closure  Team 
IFR  Doc.  94-14329  Filed  6-1.3-94:  8:45  s.-nl 
BILLING  CODE  4310-JB-M 


[CO-01 7-94-421 0-05;  COC-55577] 

Realty  Action;  Recreation  and  Public 
Purposes  (R&PP)  Act  Classification; 
Colorado 

AGENCY:  Bureau  of  Land  Management. 
Interior. 

ACTION:  Correction  of  notice  of  realty 
action  classifying  lands  as  suitable  for 
conveyance  under  the  Recreation  and 
Public  Purpose  Act. 


SUMMARY:  This  correction  changes  the 
Notice  of  Realty  Action;  Recreation  and 
Public  Purposes  (R&PP)  Act 
Classification;  Colorado  published 
Monday.  May  23,  1994  (59  FR  98;  pp. 
26669-26670).  In  column  one.  eleventh 
line  up  from  the  bottom  of  page  26669 
•T.  2  N.,  T.  97  VV.,"  is  changed  to  T. 
2N..R.  97  W," 

Daled:  June  6,  1994. 
Robert  Schneider, 
Associate  District  Manager. 
IFR  Doc.  94-14386  Filed  6-13-94:  8:45  em] 

BILLING  CODE  4310->IB-M 


(OR-942-00-4730-02:  G4-179] 

Filing  of  Plats  of  Survey:  Oregon/ 
Washington 

AGENCY:  Bureau  of  Land  Management. 
Interior. 

ACTION:  Notice. 


SUMMARY:  The  plats  of  survey  of  the 
following  described  lands  are  scheduled 
to  be  officially  filed  in  the  Oregon  State 
Office,  Portland,  Oregon,  thirty  (30) 
calendar  days  from  the  date  of  this 
publication. 

Willamette  Meridian 

Oregon 

T.  4  S..  R.  4  E.,  accepted  April  14, 1994 
T.  39  S.,  R.  18  E.,  accepted  March  28. 1994 
T.  5  N.,  R.  43  E.,  accepted  May  3, 1994 
T.  5  N'..  R.  44  E.,  accepted  May  3,  1994 
T.  15  S,,  R.  46  E.,  accepted  April  29, 1994 
T.  23  S.,  R.  3  \V.,  accepted  May  11,  1094 


T.  20  S.,  R.  4  VV.,  accepted  May  12.  1994 

(Sheets  1  &  2) 
T.  21  S.,  R.  6  VV..  accepted  April  29.  1994 
T.  30  S.,  R.  6  VV.,  accepted  May  11.  1994 
T.  27  S.,  R.  12  VV.,  accepted  April  11.  1994 

Washington 

T.  2  N..  R.  1  E..  accepted  April  18,  1994 

If  protests  against  a  survey,  as  shown 
on  any  of  the  above  plat(s),  are  received 
prior  to  the  date  of  official  filing,  the 
filing  will  be  stayed  pending 
consideration  of  the  profest(s).  A  plal 
will  not  be  officially  filed  until  the  day 
after  all  protests  have  been  dismissed 
and  become  final  or  appeals  from  the 
dismissal  affirmed. 

The  platfs)  will  be  placed  in  the  open 
files  of  the  Oregon  State  Office.  Bureau 
of  Land  Management,  1300  N.E.  44th 
Avenue,  Portland,  Oregon  97213,  and 
will  be  available  to  the  public  as  a 
matter  of  information  only.  Copies  of 
the  plat(s)  may  be  obtained  from  the 
above  office  upon  required  payment.  A 
person  or  party  who  wishes  to  protest 
against  a  survey  must  file  with  the  Stale 
Director,  Bureau  of  Land  Management. 
Portland,  Oregon,  a  notice  that  they 
wish  to  protest  prior  to  the  proposed 
official  filing  date  given  above.  A 
statement  of  reasons  for  a  protest  may  be 
filed  with  the  notice  of  protest  to  the 
State  Director,  or  the  statement  of 
reasons  must  be  filed  with  the  State 
Director  within  thirty  (3D)  days  after  the 
proposed  official  filing  date. 

The  above-listed  plats  represent 
dependent  resurveys,  survey  and 
subdivision.  For  further  information 
contact:  Bureau  of  Land  Management. 
1300  N.E.  44th  Avenue,  P.O.  Box  2965. 
Portland,  Oregon  97208. 

Dated:  May  25,  1994. 

Robert  D.  DeViney,  Jr., 

Acting  Chief.  Branch  of  Lands  and. Mmi-rolf, 
Operations. 

IFR  Doc.  94-14393  Filed  6-13-94;  8:4.5  »n;| 
BILLING  CODE  4310-33-M 


Minerals  Management  Sen/ice 

Information  Collection  Submitted  to 
the  Office  of  Management  and  Budget 
for  Review  Under  the  Paperwork 
Reduction  Act 

The  collection  of  information  listed 
below  has  been  submitted  to  the  Office 
of  Management  and  Budget  for  approval 
under  the  provisions  of  the  Papenvork 
Reduction  Act  (44  U.S.C.  chapter  35). 
Copies  of  the  information  collection 
requirement  and  related  explanatory 
material  may  be  obtained  by  contacting 
Jeane  Kalas  at  (303)  231-3046. 
Comments  and  suggestions  on  the 
requirement  should  be  made  directly  to 


the  Bureau  Clearance  Officer  at  the 
telephone  number  listed  below,  and  to 
the  Office  of  Management  and  Budget 
Paperwork  Reduction  Project. 
Washington,  DC,  20503,  telephone  (202) 
395-7340. 

Title:  Dua\  Accounting  Information 
Collection. 
OMB  Approval  Number  None. 
Abstract:  The  Minerals  Management 
Service  (MMS),  acting  as  agent  of  the 
LInited  States  Government,  has  a  trust 
responsibility  in  the  administration  of 
Indian  oil  and  gas  leases.  In  carrying  out 
this  trust  responsibility  the  MMS  is 
conducting  an  inquiry  into  compliance 
with  dual  accounting  requirements 
contained  in  regulations  at  30  CFR 
206.155.  These  regulations  require  that, 
where  lease  terms  provide,  accounting 
for  comparison  (dual  accounting)  must 
be  performed  in  determining  the  value 
of  natural  gas  production  for  royalty 
purposes.  The  inquiry  will  initially 
involve  approximately  90  lessees  and 
royahy  payors  on  leases  on  Jicarilla 
Apache  Tribal  lands.  Royalty  payors  on 
these  leases  will  be  required  to  submit 
a  statement  that  as  a  matter  of  actual 
practice  and  company  policy,  company 
personnel  did  or  did  not  each  year  since 
March  1, 1988,  compare  the  value  of 
unprocessed  wet  gas  with  the  combined 
value  of  dry  methane  £uid  extracted 
products  derived  from  processing,  less 
the  allowed  cost  of  processing,  compare 
those  values  with  gross  proceeds 
accruing  from  disposition  of  production, 
and  then  select  the  highest  of  these 
measures  as  the  value  of  production  on 
which  the  company  paid  royalties. 
Upon  conclusion  of  this  inquiry.  MMS 
may  undertake  further  audit  or  other 
investigation  of  company  records. 

Frequency:  One  time  only. 

Description  of  Respondents:  90  Indian 
lease  royalty  payors. 

Estimated  Completion  Time:  5  hours. 

Estimated  Rcsponsp^:  90. 

Estimated  Burden  Hours:  450. 

Bureau  Clearance  Officer:  Arthur 
Quintana  (703)  787-1101. 

Dated:  May  5,  1994. 
fames  VV.  Shaw, 

Associate  Director  for  Royalty  Mar.agfnient 
IFR  Doc.  94-14331  Filed  6-13-94;  845  am] 
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Minerals  Management  Service  (MMS) 

information  Collection  Submitted  to 
the  Office  of  Management  and  Budget 
(OMB)  for  Review  Under  the  Paperwork 
Reduction  Act 

The  proposal  for  the  collection  of 
information  listed  below  has  been 
submitted  to  OMB  for  approval  under 


the  provisions  of  the  Paperwork 
Reduction  Act  (44  U.S.C.  chapter  35). 
Copies  of  the  proposed  collections  of 
information  and  related  forms  may  be 
obtained  by  contacting  the  Bureau's 
Clearance  Officer  at  the  telephone 
number  listed  below.  Comments  and 
suggestions  on  the  proposal  should  be 
made  directly  to  the  Bureau  Clearance 
Officer  and  to  the  Office  of  Management 
and  Budget;  Paperwork  Reduction 
Project  (1010-0030);  Washington,  DC 
20503,  telephone  (202)  395-7340,  with 
copies  to  Chief,  Engineering  and 
Standards  Branch;  Engineering  and 
Technology  Division;  Mail  Stop  4700; 
Minerals  Management  Service;  381 
Elden  Street;  Hemdon.  Virginia  22070- 
4817. 

Title:  30  CFR  part  250,  subpart  A. 
General. 
OMB  Approval  Number:  1010-0030 

Abstract:  The  MMS  proposes  to 
amend  the  regulations  at  30  CFR  part 
250  by  adding  a  proposed  section. 
§  250.27,  Safety  of  operations 
commimication.  This  proposed 
requirement  will  require  operators  of 
offshore  production  platforms  to  notify 
incoming  or  new,  personnel  arriving  on 
the  platform  of  the  status  of  repairs  of 
process  equipment,  safety  systems,  or 
other  systems  that  are  out  of  service. 
This  will  require  operators  to  maintain 
records  of  all  communications. 

Bureau  Form  Number:  None. 

Frequency:  On  occasion.  • 

Description  of  Respondents:  Federal 
Outer  Continental  Shelf  oil  and  gas 
lessees. 

Estimated  Completion  Time:  27.41 
hours  (rounded). 

Annual  Responses:  4.605  (rounded) 

Recordkeeping  Hours:  8.738. 

Annual  Burden  Hours:  13.343. 

Bureau  Clearance  Officer:  Arthur 
Quintana  (703)  787-1239. 

Dated:  May  12, 1994 

Henry  G.  Bartholomew, 

Deputy  Associate  Director  for  Opf  ration:,  and 
Safety  Management. 

[FR  Doc.  94-14330  Filed  6-1.3-94;  8:43  ami 
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National  Park  Service 

Change  for  the  Management  and 
Operation  of  the  Presidio  Child 
Development  Center 

AGENCY:  National  Park  Service,  Interior. 
NOTICE:  Notice  of  change. 

In  February  the  National  Park  Service 
released  a  notice  of  its  intent  to  issue  a 
Prospectus  for  a  Concessions  Contract  to 
operate  the  Presidio  Child  Development 
Center  located  in  the  Golden  Gate 
National  Recreation  Area.  In  place  of  the 


Prospectus  a  Request  for  Proposal  (RFPf 
for  the  operation  of  the  facility  under  a  i 
Special  Use  Permit  will  be  released.  The 
F(FP  will  be  the  initial  process  where  by 
organizations  wishing  to  operate  the 
Presidio  Child  Development  Center  will 
be  reviewed  in  regards  to  their  i 

capabilities  and  prior  experience.  From 
the  results  of  the  AFP  the  National  Park 
Service  will  enter  into  negotiations  with 
the  most  qualified  respondent  for  the 
management  of  the  facility. 

If  you  responded  to  our  initial  notice 
you  do  not  need  to  respond  to  this 
change.  We  will  be  sending  you  the  RFP 
in  the  near  future. 

If  you  did  not  respond  to  the  original 
notice,  and  wish  to  receive  a  copy  of  the 
RFP,  please  write  to  the  address  below. 
You  may  also  call  to  add  your  name  to 
the  list. 

National  Park  Service.  Office  of  the 
General  Manager,  Attention:  Child 
Development  Center  RFP,  Main  Post. 
Building  102,  P.O.  Box  29022, 
Presidio  of  San  Francisco,  California 
94129-0022,  or  call:  (415)  556-1388. 
Please  distribute  this  notice  to  others 

who  may  have  an  interest  in  this 

project. 

Dated:  )une  2. 1994 
Patricia  Neubacher, 

Acting  Regional  Director.  Western  Region. 
IFR  Doc.  94-14313  Filed  6-13-94:  8:45  ami 
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National  Register  of  Historic  Places; 
Notification  of  Pending  Nominations 

Nominations  for  the  following 
properties  being  considered  for  listing 
in  the  National  Register  were  received 
by  the  National  Park  Senice  before  June 
4.  1994.  Pursuant  to  §  60.13  of  36  CFR 
part  60  written  comments  concerning 
the  significance  of  these  properties 
under  the  National  Register  criteria  for 
ev'aluation  may  be  fonvarded  to  the 
National  Register.  National  Park  Ser\ice 
P.O.  Box  37127.  Washington.  DC  20013- 
7127.  Written  comments  should  be 
submitted  by  June  29.  1994. 
Beth  M.  Boland, 

Acting  Chief  of  Registration.  Sational 
Register. 

FLORIDA 

Sarasota  County 

Thorns  House.  5030  Ba\  Shore  Kd  .  Sarasota. 
94000666. 

GEORGIA 

Morgan  County 

Susie  Agnes  Hotel,  Main  Si  .  Bostvvick. 
94000664. 

Muscogee  County 
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INTERSTATE  COMMERCE 
COMMISSION 

[Finance  DocKet  No.  32509] 

Luzerne  County  Rail  Corporation  - 
Lease,  Operation,  and  Acquisition 
Exemption — Certain  Rail  Lines  and 
Operating  Rights  of  F&L  Realty  and 
Pocono  Northeast  Railway,  Inc. 

Lu2PrnH  Coiinty  R;iil  Corporaticvu 
ILCRC),  a  noncam'er  subsidiary  of  iIh: 
Redox  fiIopn»>nt  Authority  of  Luwjrnc 
f bounty,  lias  filed  a  notice  of  px«mplit,.>j 
to  Inasn  and  operate  certain  rail  lintjb 
own<>d  by  Pocono  Northeast  Railviay, 
Inc.  (PNKR)  and  F&L  Realty  (F&L)  in 
LuzRrntj  and  Lackawanna  Cou.nties,  PA 
.lb  fo]Io'.\s:  (1)  The  Dmimore  Sefcndary 
Track,  between  inilcpost  6.5,  at  Avuia 
and  mileposl  8  fj  at  Rocky  Glen,  a 
distance  of  about  2.1  miJes;  (2)  Tiit- 
.■*a  oca  Indi.'strial  Track,  between 
niilcjiosf  1.8.  at  No.  7  Junction,  an«i 
ii)i!(;post  6.5  at  Avoca,  a  distani^  oi  4  7 
miles,  including  the  connection  with 
Ibo  track  of  CR,  fx't\ve<;n  "I^"  Jiincti(i). 
.mil  the  switch  of  the  Dunmore 
■Secondar>  Track,  a  distance  of  0.  !;::■> 
miles,  and  the  I.angclifTGinjieclifig 
Tnu  k,  !j(!two«'n  milepost  0.0,  at  Dury.  „ 
and  tJie  connection  with  DH  in  the 
middle  of  York  Avenue,  at  niilepost 
0.867.  a  distance  of  0.867  .Tiiles;  (:t)  Ti,v 
West  Pittston  Kiinning  Track,  bt;lwe.:n 
niilepost  0.0  at  West  Pitts-tun,  and 
tnilepost  3.0.  at  Harding,  a  distanui  oi 
3.0  miles,  and  b«.'tween  niilepost  IHtj.-J 
at  West  Pitls'.on,  and  milepost  1^54.4  ;;. 
Kingston,  a  distance  of  0.2  nul»js;;  (4) 
The  Suscon  Running  Track,  betwcvin 
milepo.st  154  .'i  at  .Suscon,  and  u.ilepo;,! 
I.Sfi.fi,  M  .Siiscon,  a  distarsjc  of  2.1  nuh^-. 
Pi )  The  Wilkes-Baae  .S.icondary, 
IjctwcMjn  niilepost  169.2,  at  Ashley,  a  id 
niilepost  185.5,  at  Pittston.  a  dihianco  o) 
16.3  miles;  (6)  The  Nanlicoke  Ind-jstrj.-.l 
Trai  k.  Lrtucen  milepo.it  0.0  at  Ashti', 
and  niilepost  2.6  at  Central  Scrap,  a 
distance  of  2.0  miles;  (7)  The  Harry  K 
Breaker  .Spur,  betwf'en  niilepost  0  1,  .it 
Malt!>v  Function,  and  iniK-post  0.5,  a 
dislrinre  of  0.4  iriles;  («)  The  APC  liin;, 
lMtvvn(!n  niilepo-l  0.0  and  mik-post  0  (; 
in  Wilkes-Barre,  a  fl:stajn»  of  0.6  mile, 
fO)  Tlie  B.'<nvnsi  i!!e  Lndustrial  Tr;<r:K, 
bi'twccn  mileposl  0  !)  at  Hillside,  and 
tnilepost  1.0  at  B.-ownsville.  a  disf-jju  " 
of  1.0  miles;  (10)  The  Wiikes-Baxni 
Indiis'Drit  Track,  h'>tw«>en  mileposl  .S'l  t< 
ill  Ferry  Sutjet,  and  mileposl  62.9,  at 
Wiikes-Barre.  a  distant*  of  3.0  miles. 
(11)  The  Miner's  Mills  Industrial  Track 
bi-fween  milepost  173.6,  at  N.  Wilkes- 
Ba.rn\  and  .Milepost  1761  at  Hudson,  .i 
distance  of  2.5  miles;  (12)  The  Pettibnne; 
Bnmrh,  between  milepost  0.0  and 
milepost  0.759,  at  Dorr.inreton,  a 


distance  of  0.759  miles;  (13)  The 
Kingston  Industrial  Track,  between 
milepost  142.7,  at  Pittston  Junction,  and 
Railroad  Station  8594+58,  a  distance  of 
8.1  miles;  and  (14)  The  DH  Wiikes- 
Barre  Connector,  from  milepost  A- 
208.08,  Hudson  Yard,  to  Conyngham 
Avenue.  City  of  Wiikes-Barre,  a  distance 
of '2. 5  miles.  1 

LCRC  also  will  acquire  PNER's 
operating  rights  over  two  segments  of 
rail  line  owned  by  Greater  Wiikes-Barre 
Partnership,  Inc.  (GWBP),  and  IR.  Inc. 
(IR):  (1)  GWBP's  Hanover  Industrial 
Track,  between  milepost  0.0  at  Ashley, 
and  milepost  0.5,  at  Hanover  Industrial 
Park,  a  distance  of  0.5  miles;  and  (2)  IR's 
Suscon  Industrial  Track,  between 
milepost  154.5  at  Suscon,  and  milepost 
158.7,  at  Hillside,  a  distance  of  4.2 
miles. 

The  rail  line  LCRC  will  lease  and 
operate  totals  approximately  55.55 
miles. 

LCRC  expected  to  consummate  its 
lease  of  the  involved  lines  on  May  26, 
1994.  As  part  of  the  transaction.  LCRC 
will  acquire  an  option  to  acquire  the 
leased  lines  (except  those  owned  by 
GWBP  and  IR),  and  it  expects  to 
exercise  that  option  by  September  1, 
1994. 

This  proceeding  is  related  to 
Delaware-Lackawanna  Railroad  Co., 
Inc. — Trackage  Rights  Exemption — 
Luzerne  County  Rail  Corporation. 
Finance  Docket  No.  32510.  wherein 
D-L  has  concurrently  filed  a  notice  of 
exemption  under  49  CFR  1180.2(d)(7) 
regarding  its  acquisition  of  local 
trackage  rights  over  the  16  segments 
described  herein. 

Any  comments  must  be  filed  with  the 
Commission  and  served  on.  Kevin  M. 
Sheys,  Oppenheimer,  Wolff  &  Donnelly. 
1020  19di  Street,  NW,  Suite  400. 
Washington,  DC  20036. 

The  notice  is  filed  under  49  CFR 
1150.31.  If  the  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10505(d) 
may  be  filed  at  any  time.  The  filing  of 
a  petition  to  revoke  will  not 
automatically  stay  the  transaction. 

Decided:  June  6. 1994. 


'  The  described  lines  are  among  those  previousl\ 
operated  by  PNER.  which  ceased  all  rail  operations 
on  September  17.  1993.  Pursuant  to  DehwoK- 
Lnckawanna  Railroad  Company.  Inc.— Directed 
Senice — Pocono  Northeast  Railway,  Inc..  Directed 
Ser\  ice  Order  No.  1513  (ICX;  served  Sept.  28  and 
Nov.  26, 1993).  Delaware-Lackawanna  Railroad 
Company.  Inc.  (D-L)  performed  interim 
iiiHcompensated  directed  ser\'ice  over  the  described 
lir.es and  other  PNER/F&L  lines  between  SeptemUr 
:■«».  1993.  and  IVlay  23.  1994. 


By  the  Commission,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 
Sidney  L.  Strickland,  |r.. 

Secretary. 

[PR  Doc.  94-14404  Filed  &-13-q4;  8:45  ami 

BILLING  CODE  703S-0t-P 

[Finance  Docket  No.  32510] 

Delaware-Lackawana  Railroad  Co., 
Inc.— Trackage  Rights  Exemption— 
Luzerne  County  Rail  Corporation 

Luzerne  County  Rail  Corporation 
(LCRC)  has  agreed  to  grant  local 
trackage  rights  to  Delaware-Lackawanna 
Railroad  Cc    Inc.  (D-L)  to  opei<ate  over 
the  foUowir'.g  segments  of  line  in 
Luzerne  and  Lackawanna  Counties.  PA: 
(1)  The  Dunmore  Secondary  Track, 
between  milepost  6.5,  at  Avoca,  and 
milepost  8.6  at  Rocky  Glen,  a  distance 
of  about  2.1  miles;  (2)  The  Avoca 
Industrial  Track,  between  milepost  1.8, 
at  No.  7  Junction,  and  milepost  6.5  at 
Avoca.  a  distance  of  4.7  miles,  including 
the  cormection  with  the  track  of  CR. 
between  "LB"  Junction  and  the  switch 
of  the  Dimmore  Secondary  Track,  a 
distance  of  0.123  miles,  and  the 
Langcliff  Cormecting  Track,  between 
milepost  0.0,  at  Duryea.  and  the 
connection  with  DH  in  the  middle  of 
York  Avenue,  at  milepost  0.867.  a 
distance  of  0.867  miles;  (3)  The  West 
Pittston  Running  Track,  between 
milepost  0.0  at  West  Pittston,  and 
milepost  3.0,  at  Harding,  a  distance  of 
3.0  miles,  and  between  milepost  186.4. 
at  West  Pittston,  and  milepost  194.4  in 
Kingston,  a  distance  of  0.2  miles;  (4) 
The  Suscon  Running  Track,  between 
milepost  154.5  at  Suscon,  and  milepost 
156.6,  at  Suscon,  a  distance  of  2.1  miles; 
(5)  The  Wilkes  Barre  Secondary, 
between  milepost  169.2,  at  .Ashley,  and 
milepost  185.5,  at  Pittston.  a  distance  of 
16.3  miles;  (6)  The  Nanticoke  Industrial 
Track,  between  milepost  0.0  at  .Ashley, 
and  milepost  2.6  at  Central  Scrap,  a 
distance  of  2.6  miles;  (7j  The  Harry  E. 
Breaker  Spur,  between  milepost  0.1,  at 
Maltby  Junction,  and  milepost  0.5,  a 
distance  of  0.4  miles:  (8)  The  APC  line, 
between  mHepost  0.0  and  milepost  0.6 
in  Wiikes-Barre,  a  distance  of  0.6  miles; 
(9)  The  Brownsville  Industrial  Track, 
between  milepost  0.0  at  Hillside,  and 
milepost  1.0  at  Brownsville,  a  distance 
of  1.0  miles;  (10)  The  Wiikes-Barre 
Industrial  Track,  between  milepost  59.9. 
at  Ferry  Street,  and  milepost  62.9.  at 
Wiikes-Barre,  a  distance  of  3.0  miles; 

(11)  The  Pettibone  Branch,  between 
milepost  0.0  and  milepost  0.759,  at 
Dorranceton,  a  distance  of  0.759  miles; 

(12)  The  Kingston  hidustrial  Track, 
between  milepost  142.7.  at  Pittston 


Junction,  and  Raihtiad  Station  8594+58 
a  distance  of  8.1  miles;  (13)  The  DH 
Wiikes-Barre  Connector,  from  milepost 
A-208.08,  Hudson  Yard,  to  Conyngham 
Avenue,  City  of  Wiikes-Barre,  a  distance 
of  about  2.5  miles;  (14)  The  Hanover 
Industrial  Track,  between  milepost  0.0. 
'  at  Ashley,  and  milepost  0.5,  at  Hanover 
Industrial  Park,  a  distance  of  0.5  miles; 
and  (15)  The  Suscon  Industrial  Track, 
between  milepost  154.5  at  Suscon,  and 
milepost  158.7,  at  Hillside,  a  distance  of 
4.2  miles.  The  trackage  rights  were  to 
become  effective  on  or  after  May  26, 
1994. 

This  proceeding  is  related  to  Luzerne 
County  Rail  Corporation — Lea^e. 
Operation,  and  Acquisition 
Exemption — Certain  Rail  Lines  and 
Operating  Riglits  of  F&L  Realty  and 
Pocono  Northeast  Railway.  Inc..  Finance 
Docket  No.  32509,  wherein  LCRC  has 
concurrently  filed  a  notice  of  exemption 
under  49  CFR  1150.31  regarding  its 
lease,  operation,  and  acquisition  of 
certain  rail  lines  including  those 
involved  here. 

This  notice  is  filed  under  49  CFR 
1180.2(d)(7).  If  the  notice  contains  false 
or  misleading  information,  the 
exemption  is  void  ab  initio.  Petitions  to 
revoke  the  exemption  under  49  U.S.C. 
10505(d)  may  be  filed  at  any  time.  The 
filing  of  a  petition  to  revoke  will  not 
stay  the  transaction.  Pleadings  must  be 
filed  with  the  Commission  and  served 
on:  Robert  R.  Wimbish.  Gerst  &  Hefftier, 
1700  K  Street,  NW,  Suite  301, 
Washington,  DC  20006. 

As  a  condition  to  use  of  this 
exemption,  any  employees  adversely 
affected  by  the  trackage  rights  will  be 
protected  pursuant  to  Norfolk  and 
Western  Ry.  Co.— Trackage  Rights— BN. 
354  I.C.C.  605  (1978).  as  modified  in 
Mendocino  Coast  Rv..  Inc. — Lease  and 
Operate.  360  I.C.C.  653  (1980). 

Decided:  June  6,  1994 

By  the  Commission,  David  M  Konschnik. 
Director,  Office  of  Prot  pedin^.s 

Sidney  L.  Strickland.  Jr., 

Secretary. 

[FR  Doc.  94-14405  Filed  6-n-94:  8:45  am | 

BILUNQ  COOE  703S-01-P 


DEPARTMENT  OF  JUSTICE 

Lodging  of  Settlement  Agreement 
Pursuant  to  the  Comprehensive 
Environmental  Response 
Compensation  and  Liability  Act  of  1980 
as  Amended 

In  accordance  with  Department  of 
Justice  policy.  28  CFR  50.7.  notice  is 
hereby  given  that  a  proposed  settlement 
agreement  in  In  re  Valley  Steel  Products 
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Company,  Inc..  No.  9;  -40778-29.1, 
(Bankr.  ED.  Mo.)  was  lodged  on  June  2, 
1994  with  the  United  States  Banknipfry 
Court  for  thp  Eastern  1  Kstrict  of 
M jpsouri.  The  agreemi  !nt  resolves  claims 
of  the  United  Slates  af  ainst  Debtor 
Vallt'y  Stwl  PrmJuds  Company,  inc. 
("Valhsy  SifH-l")  in  tht  above-referencwl 
bankruptcy  under  the  [>jmprehen.sivR 
Environnsental  Resp<iiise, 
Compensation,  and  Li  ibility  Art 
("CERCLA")  and  undt  r  the  Kesoun  h 
Consprvalion  and  Rec«  very  Act 
('■R(1?A')  for  { on'ami  lation  at  Valley 
Steel's  foniier  manufa<  luring  facility  in 
Loiiisio.'.rt  Missouri  (tlie  "Site").  In  the 
proposf-ii  setficment  a<  reemenl  VaHey 
St««l  agntfs  to  give  the  United  States  an 
allowed  general  unsecured  pre-petition 
claim  of  $1.900.(K)0  in  settlemH.nf  of  the 
I  'nited  Statos'  claims  for  response  rxisls 
incumid  or  to  be  incur  T»d  by  the 
Environm*>nfal  Protect  on  Agc-mrv  at  lh< 
Site. 

Thi^  D«'partnient  of  )i  stii:«  will 
ri;r»!ivK,  for  a  period  of  hirty  (30)  «l;)v 
Irnni  the  dale  of  this  pi  bitcation 
«  onimenJs  relating  to  tl  e  proposed 
iMjnsent  decree.  Conimt  nts  should  1> 
addressed  to  the  Assist  int  Atlomey 
General  for  the  Environment  and 
Natural  Resources  Division.  Departnienf 
of  Justice,  Washington.pC  205:<0.  .ind 
should  refer  to  In  re  Va 
Prod'iils  Cxjmpiuiy,  Inc 
293.  D{^)R,.f.  #«M>lll-a 


Antitrust  Division 

United  States  v.  Pilktngton  ptc  and 
Pilkington  Holdings  Inc.;  Proposed 
Final  Judgment  and  Competitive 
Impact  Statement 


The  propob«;d  settlen:  ml  cyeeij»'nl 


Office  of  the 
1114  Market 


iii.ty  be  examined  at  the  ( 

United  States  Attorney, 

Sln^t.  St  Louis,  Missov  ri,  63101:  Ihe 

RcRJon  Vll  Offu  e  of  the  Environmental 

IVr.iRf.tion  Agency,  725  ^inne.sola 

Avenue,  Kansas  City,  K.  msas,  fiblOl; 

and  the  Consent  Decree  Library.  1120  C 

Street  \W    4th  Floor,  V  ashington,  DC 

2000.^.  (202)  b24-0892    \  copy  of  ihe 

proposed  settlement  agr  »ement  may  be 

ibiaiiicd  in  person  or  b)  mail  from  the 

Con.sent  Det:ree  Librarv. 

NW  .  4lh  Floor.  Wasbin]  ton,  EX:  2000.5 

In  requesting  a  copy.  pl«  ase  refer  to  the 

referenced  j  ase  and  enc 

Ihe  arnounl  of  $2.7.S  (25 

reprotiui  fion  cosl-),  pa>  ible  fi..  iht- 

C«)nsent  Decree  Librarv. 

luhn  C  Cniden,  Chief, 

F^!nin'!ni»:iUil  t-.turifntfri 

Einirnnnwnl  and  Natural  fl  'source>  Diviston 

1FK  Dm    «M-i4.ri2  Fil»^  B-  i:4-f»4  8  4.'i  ai«| 


ley  Steel 
No.  92-40778- 
2988 


ose  a  che<:k  in 
:ents  ptn'  page 


St^.lum. 


Notice  is  hereby  given  pursuant  to  the 
Antitrust  Procedures  and  Penalties  Art 
15  U.S.C.  16(b)-{h),  that  a  proposed 
Final  Judgment,  Stipulation,  and 
Competitive  Impact  Statement  have 
been  filed  with  the  United  States 
District  Court  for  the  District  of  Arizona 
at  Tucson  in  United  States  > .  Pilkington 
pic  and  Pilkington  Holdirgy  Int.,  f:ivil 
No.  94-345  TVC-WDB  as  to  l«.ih 
defendants. 

The  Complaint  allegtjs  that  Iht; 
defendants  violated  Sections  1  and  2  of 
the  Sherman  Act  by  restraining  exports 
of  float  glass  design  and  construction 
scTvi<  es  by  enforcing  territorial  and 
other  restraints  in  license  agreements 
entere<l  into  long  ago  that  are  now 
unjustified  by  sufficiently  valuable 
intellectual  property  rights.  Most  of  the 
agreements  are  more  than  20  >^ears  old. 
The  proposed  Final  Judgment  enjoins 
di'fendants  from  enforcing  license 
provisions  that  restrain  their  United 
Stales-based  licensees"  freedom  to  us<! 
float  glass  technology-  an>"where  in  the 
world,  and  from  enforr.ing  license 
r»)strictions  against  their  other  licensors 
that  restrain  the  liceasees'  fre«'dom  to 
use  float  glass  technolog\  in  the  United 
States.  It  also  enjoins  defendants  from 
asserting  any  proprietary  know-how 
rights  in  such  technology  against 
individuals  or  firms  in  the  I  Iniled  SJ.ites 
who  are  not  licensees. 

Float  glass  technology  is  us».'d  lo  mak*- 
-over  90  percent  of  the  glass  use«l  for 
windows,  windshields,  artiiiledural 
panels,  and  mirrors. 

Public  comment  on  Ihe  prcipos*;*} 
Final  Judgment  is  invited  within  tin: 
statutor>'  60-day  comment  period.  Such 
comments  and  responses  thereto  will  be 
publLshed  in  the  Federal  Register  and 
filed  with  the  Court.  Q)mments  should 
be  directed  to  Gail  Knrsh,  Chief, 
Professions  and  Intellectual  Property 
Section,  room  9903,  V.S.  Department  of 
Justice,  Antitrust  Division,  5.S.5  4th 
Street.  NW..  Washington,  rx>  20001 
(telephone;  202/:<07-.S7<i9), 

Cuastanuf  K.  Rubinson. 

Ihrr,  tor  of  Opemtions.  Antitrust  Dniyutn 

United  States  District  (i»urt  for  the 
District  of  Arizona 

United  Stales  of  Ainenvn,  Flainlifl,  v. 
Pitkin ff on  pic  and  Pilkington  Holdings  hu:, 
Deftndants.  Civil  Action  No.  94-34.5  Filed 
May  2.1,  19»4.  Judge  Browning 


Stipulation 

It  is  stipulated  by  and  between  thi; 
undersigned  parties,  by  their  respective 
attorneys,  that; 

1.  The  Court  has  jurisdiction  over  th« 
subject  matter  of  this  action  and  over 
each  of  the  parties  hereto,  and  venue  o( 
this  action  is  proper  in  the  Di.strict  of 
Arizona; 

2.  The  parties  consent  that  a  Final 
Judgment  in  the  form  hereto  attached 
may  be  filed  and  entered  by  the  Court, 
upon  the  motion  of  any  party  or  ujxrn 
Ihe  Ckiurt's  own  motion,  at  any  time 
after  compliance  with  the  requirements 
of  the  Antitrust  Procedures  and 
Penahies  Act  (15  U.S.C  16).  and 
without  further  notice  to  any  party  or 
other  proceedings,  provided  that 
Plaintiff  has  not  withdrawn  its  consent, 
which  if  may  do  at  any  time  before  ihe 
entry  of  the  proposed  Final  Judgment  by 
serving  notif:e  thereof  on  Defendants 
and  by  filing  th.if  notice  wilh  the  Court: 
and 

3.  Defendants  agree  to  be  bounij  by 
the  provisions  of  the  proposed  F'inal 
Judgment  pending  its  approval  by  the 
Court.  If  the  Plaintiff  withdraws  its 
( onsent  or  if  the  proposed  Final 
Judgment  is  not  entered  pursuant  to  Ihis 
Stipulation,  this  Stipulation  shall  be  of 
no  effect  whatsoever,  and  the  making  nJ 
this  Stipulation  shall  be  without 
prejudice  to  any  party  in  this  or  in  any 
other  pnjceeding. 

Dated  this  2.5lh  dty  of  May,  1094. 

For  Plaintiff  Thf?  Cnifed  States  ol  Am. m-. 
Robert  K.  I.itan, 

Of  jwty  Assistant  Attornty  Cenernl 

•Vl.irk  r.  .S(:he<  thftr. 

Dfpuly  Dirntnr  of  Oi^tvutions. 

Oail  Kureh, 

Chief.  Prnfi's.'^ions  h  Intellfntual ProfM-rly 
St-ction. 

David  (^.  )ordai>. 

Assistant  Cliicf  ProU'ssions  h  lntell,^:tu»t 
PrnpHtiy  Scrtion. 

K.  Craig  VVildfang. 

Special  Counsf-l  to  Itw  As-ststunl  Attoiih.y 

General.  Antiirust  P>\,,.-,irjr). 

Kurt  Shafft'rt. 

Ihomas  H.  Ijcdii*. 

Molly  DeHussrhere. 

|i)hn  B.  Arnefl.  .Sr. 

M  Lee  Uoanc. 

Attorneys.  I'.S  Dtpt.  of  Justice.  ArtiUasf 

Division,  room  9903,  j.C.B.  555  4lh  Street, 

N.W..  Washington  D.C.  20001,  202/307-OSt,? 

For  the  Defendants: 
Roller  E.  Leverton, 

Chief  Executive,  Pi!kinf,!on  ph\ 
Peter  H.  Crunwell, 
Director,  Ptikington  Holdings  Inr 
^)bn  H.  Shenefield, 

Counsel  for  Defendants.  PUkington  pli  iin.l 
Pilkington  Holdings.  Inc 


United  States  District  Court  for  the 
District  of  Arizona 

linitHd  States  of  America.  Plaintiff,  v. 
Pllkington  pic,  and  Pilkingion  Holdings  Inc.. 
Defendants.  Civil  Action  No.  94-345.  Filed: 
May  25,  1994.  Judge  Browning. 

Final  Judgment 

Plaintiff,  the  United  States  of 
America,  having  filed  its  Complaint  on 
May  25.  1994.  and  plaintiff  and 
defendants,  by  their  respective 
attorneys,  having  consented  to  the  entry 
of  this  Final  Judgment  without  trial  or 
adjudication  of  any  issue  of  fact  or  law. 
and  before  the  taking  of  any  testimony 
in  this  action,  and  without  this  Final 
Judgment  constituting  any  evidence 
against  or  an  admission  by  any 
defendant  to  any  such  issue; 
And  defendants  having  agreed  to  be 
bound  by  the  provisions  of  this  Final 
Judgment  pending  its  approval  by  the 
Court; 

Therefore,  before  the  taking  of  any 
testimony  and  without  trial  or 
adjudication  of  any  such  issue  of  fact  or 
law  herein,  and  upon  consent  of  the 
parties  hereto,  it  is  hereby 

ORDERED.  ADJUEXiED.  and 
DECREED  as  follows: 

I 

Jurisdiction 

This  Court  has  jurisdiction  of  the 
subject  matter  of  this  action  and  of  each 
of  the  parties  consenting  hereto.  The 
Complaint  states  a  claim  upon  which 
relief  may  be  granted  against  defendants 
under  sections  1,  2  and  6a  of  the 
Sherman  Antitrust  Act.  15  U.S.C.  1,  2, 
6a. 

11 

Definitions 

As  used  in  this  Final  Judgment: 

A.  "Agreement"  means  any  contract, 
agreement  or  understanding,  whether 
oral  or  written,  or  any  term  or  provision 
thereof. 

B.  "Confidentiality"  means  the  non- 
disclosure of  information  under  an 
agreement,  undertaking  or  obligation 
arising  under  applicable  law  to  maintain 
its  secrecy  and/or  limit  its  use. 

C.  "Fees"  means  money  paid  to  the 
defendants  for  the  right  to  use  FLOAT 
TECHNOLOGY,  including,  but  not 
limited  to,  royalties,  lump  sum 
payments  and  line  fees. 

D.  "Final  Award"  means  the  Final 
Award  dated  August.  1992  in  the 
arbitration  proceedings  between  PPG 
Industries.  Inc.  and  PILKI>iGTON. 

E.  "Flat  Glass"  means  glass  formed  in 
a  flat  shape  and  glass  formed  flat  and 
then  bent  or  curved. 
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F.  "Float  Glass"  means  FLAT  GLASS 
m.anufactured  by  floating  molten  glass 
on  the  surface  of  a  bath  of  molten  metal. 

G.  "Float  Technology"  means  float 
process  technology  in  existence  on  or 
before  the  date  of  the  STIPLT.ATION 
that  is  appropriate  and  useful  for  the 
design,  construction,  and/or  operation 
of  a  float  bath  used  in  making  FLOAT 
GLASS. 

H.  "Foreign  Licensee"  means  any 
LICENSEE  that  is  not  a  U.S.  LICENSEE. 

I.  "Lic:ensee  '  means  any  person, 
company,  or  entity  that  has  entered  into 
a  LICENSE  AGREExMENT  with 
PILKINGTON. 

J.  "License  Agreement"  means  any 
AGREEMENT,  whether  or  not 
denominated  as  such,  in  being  as  of  the 
date  of  the  STIPULATION,  that 
provided  or  provides  for.  or 
acknowledges  or  recognizes,  the 
licensing  of.  or  the  right  to  use,  FLOAT 
TECHNOLOGY  for  the  manufacture  of 
FLOAT  GLASS,  including,  without 
limitation,  any  AGREEMENT  (i)  For 
sublicensing  or  (ii)  for  settling  any 
dispute  regarding  rights  to  FLOAT 
TECHNOLOGY. 

K.  "Limitations"  means:  (1)  Any 
limitation,  or  restriction  of  territories, 
fields,  markets,  or  customers  for  the 
design  and  construction,  or  supervision 
of  construction,  of  FLOAT  GLASS 
plants,  or  the  manufacture  of  FLOAT 
GLASS;  and/or  (2)  any  restriction  or 
limitation,  or  purported  restriction  or 
limitation  of  the  use  of  FLOAT 
TECHNOLOGY,  whether  the  result  of  an 
affirmative  prohibition  or  a  limited 
authorization. 

L.  "Non-licensee"  means  any  person, 
company,  or  entitv  which  has  not 
entered  into  a  LICENSE  AGREEMENT 
with  PILKINGTON. 

M.  "North  America  ■  means  the 
United  States  of  America.  Canada  and 
the  Republic  of  Mexico. 

N.  "Pilkington"  means  Defendant 
Pilkington  pic. 

O.  "Stipulation"  means  the 
stipulation  entered  into  by  the  parties  to 
this  action  dated  May  25, 1994. 

P.  "Subject  Float  Technology"  means 
FLOAT  TECHNOLOGY  that  in  relation 
to  any  given  LICENSEE  was  disclosed  to 
that  UCENSEE  under  its  LICENSE 
AGREEMENT  other  than  FLOAT 
TECHNOLOGY  disclosed  by 
PILKINGTON  to  any  U^.  LICENSEE 
while  PILKINGTON  owned  50%  or 
more  of  that  U.S.  LICENSEE. 

Q.  "U.S.  Licensee"  means  any 
LICENSEE  that  was  or  is  incorftorated  in 
the  United  States  or  had  or  has  its 
principal  place  of  business  in  the 
United  States,  but  shall  not  include  any 
subsidiaries,  affiliates  or  parents  of  any 
such  LICENSEE  nor  any  person  while  it 


is  a  subsidiary,  affiliate  or  parent  of  any 
defendant.  For  purposes  of  this 
definition,  tin  "affiliate"  is  an  entity  in 
whi(  h  a  person  has  an  equity  interest, 
directly  or  indirectly,  of  50%  or  less;  a 
"subsidiary"  is  an  entity  in  which  a 
person  has  an  equity  interest,  directly  or 
indirectly,  of  more  than  50%;  a  "parent  ' 
is  an  entity  that  has,  directly  or 
indirectly,  more  than  50%  of  the  equity 
interest  of  another  entity. 

R.  "U.S.  Non-Licensee"  means  any 
NON-LICENSEE  that  is  domiciled  or 
incorporated  in  the  United  States  and 
that  has  its  principal  place  of  business 
in  the  United  States. 

Ill 

Applicability 

This  Final  Judgment  applies  to 
defendants  and  to  each  of  their  offini^rs. 
directors,  agents,  employees, 
subsidiaries,  successors  and  assigns; 
and  to  all  other  persons  in  active 
concert  or  participation  with  any  of 
them  who  shall  have  received  actual 
notice  of  this  Final  Judgment  by 
personal  service  or  otherwise. 

IV 

Injunction 

Defendants  are  enjoined  and 
prohibited  as  follows: 

A.  U.S.  Licensees 

1.  Except  as  provided  in  subparagraph 
A. 4.  hereof,  no  defendant  shall  enter 
info,  maintain,  enforce  or  claim  any 
right  under  any  AGREEMENT  to  the 
extent  such  AGREEMENT  requires,  or 
purports  to  require,  any  U.S.  LICENSEE 
to  pay  FEES,  observe  LIMITATIONS,  or 
maintain  CONFIDENTLM.ITY  (subject 
to  subparagraph  A. 3.)  with  respect  to 
the  use  or  sublicensing  of  anv  SUBJECT 
FLOAT  TECHNOLOGY. 

2.  Except  as  provided  in  subparagraph 
A. 4.  hereof,  no  defendant  shall  assert 
against  any  U.S.  LICENSEE  anv 
proprietary  FLOAT  TECHNOLOGY 
know-how  rights  (including  any  claim 
of  CONFIDENTIALITY,  subject  to 
subparagraph  A. 3.)  that  it  may  have  or 
claim  with  respect  to  any: 

(a)  Subject  Float  Technology:  or 

(b)  FLOAT  TECHNOLOGY  not 
disclosed  directly  to  that  U.S. 
LICENSEE  but  otherwise  in  the 
possession  of  that  U.S.  LICENSEE 
unless  for  each  item  or  combination  of 
items  thereof 

(i)  it  has  a  good  faith  argument  that 
such  item,  or  combination  of  items,  is  a 
trade  secret  under  applicable  law.  and 

(ii)  it  has  a  good  faith  argument  that 
it  has  been  acquired  in  breach  of 
CONFIDENTIALITY  or  otherwise 
unlawfullv. 
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3.  Defendants  may  asser 
LICENSEES  a  claim  of  brepch 
CONFroENTIALITY  in  re 
SUBJECT  FLOAT  TECHN^I 
only  if  the  claim  is  made 
which  is  a  trade  secret 
law  and  is  either: 

(a)  Based  upon  a  U.S 
failure  to  make  lawful  and 
reasonable  efforts  to 
CONFIDENTL\LITYof 
FLOAT  TECHNOLOGY:  oi 

(b)  Based  upon  a  U.S. 
failure  to  include  in  anv  A 
transferring  FLOAT 
lawful  and  commercially 
provision  requiring  the  trails 
maintain  the  CONFIDENT 
transferred  FLOAT 

4.  The  provisions  of  subiar 
A.l.  and  A. 2.  hereof  shall 
in  any  way  defendants  fror  i 
fully  any  claims  for  an  ace 
profits,  damages  or  any  otffer 
relief  based  on  conduct 
the  date  of  the  STIPULATlbN 
proceedings  instituted  befqre 

B.  U.S.  Non-Licensees 

1.  No  defendant  shall 
enforce  any  AGREEMENT 
employee,  contractor,  supp 
consultant,  or  the  like  who 
NON-LICENSEE  that  conta 
obligation  of  CONFIDENTI 
for  the  benefit  directly  or  i 
PILKINGTON  with  respect 
TECHNOLOGY,  or  any  cov 
refrain  from  competing  or 
any  line  of  business  relativ 
TECHNOLOGY,  that  is  of 
duration  or  greater  scope 
under  applicable  law,  prov 
plaintiff  agrees  that 
be  in  contempt  of  this  Fina 
if  they  enter  into  or  seek  to 
such  AGREEMENT  based  o 
faith  argument  that  such 
is  permitted  by  applicable 

2.  No  defendant  shall 
U.S.  NON-LICENSEES  (oth 
respect  of  AGREEMENTS  n 
subparagraph  B.l.  above)  ax 
proprietary  FLOAT  TECHN 
know-how  rights  (including 
of  CONFIDENTIALITY)  tha 
or  claim  with  respect  to  anv 
TECHNOLOGY  disclosed  b 
PILKINGTON  to  any  U.S 
unless  for  each  item  or 
items  thereof: 

(a)  Defendant  has  a  good 
argument  that  such  item,  or 
combination  of  items,  is  a 
under  applicable  law; 

(b)  Defendant  has  a  good 
argument  that  such  item,  or 
combination  of  items,  has  b 
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in  breach  of  CONFIDENTIALITY  or 
otherwise  unlawfully; 

(c)  Defendant  has,  within  fourteen 
(14)  days  after  any  such  assertion: 

(i)  Made  a  showing  in  writing  to  the 
Department  of  Justice,  Antitrust 
Division  in  support  of  the  arguments 
described  in  subparagraphs  2(a)  and 
2(b).  above; 

(ii)  Identified,  enumerated,  and 
described  such  item  or  combination  of 
items  (in  sufficient  detail  and  with 
sufficient  clarity  to  distinguish  them 
from  information  not  a  trade  secret 
under  applicable  law)  on  a  list 
submitted  to  the  Antitrust  Division  and 
to  the  U.S.  NON-LICENSEE  against 
whom  such  right  is  asserted;  and 

(d)  Such  U.S.  NON-LICENSEE  is 
unwilling  to  make  lawful  and 
commercially  reasonable  efforts  to 
maintain  the  CONFIDENTIALITY  of  any 
such  item  or  combination  of  items  for 
which  it  has  received  actual  notice  of  a 
defendant's  claim  of  proprietary  rights 
therein  pursuant  to  subparagraph 
2(c)(ii),  above,  and  for  which  a 
defendant  has  made  the  requisite 
showing  pursuant  to  subparagraph 
2(c)(i),  above. 

C.  Agreements  with  Foreign  Licensees 

No  defendant  shall  enter  into, 
maintain,  enforce  or  claim  any  right 
under  any  AGREEMENT  to  the  extent 
such  AGREEME.NT  contains  anv 
LIMITATIONS  on  a  FOREIGN  " 
LICENSEE  regarding  its  use  or 
sublicensing  of  any  FLOAT 
TECHNOLOGY  that  would  have  the 
effect  of  prohibiting  or  limiting  the 
manufacture  of  FLOAT  GLASS  in 
NORTH  AMERICA,  provided  that 
defendants  may  charge  commercially 
reasonable  and  non-discriminatory 
FEES  for  the  u.se  or  sublicensing  of 
FLOAT  TECHNOLOGY  other  than  that 
disclosed  by  PILKINGTON  to  a  U.S. 
LICENSEE;  and  provided  further  that  a 
defendant  may  enforce 
CONFIDENTIALITY  against  any 
FOREIGN  LICENSEE  for  use  of  FLOAT 
TECHNOLOGY,  but,  with  respect  to 
FLOAT  TECHNOLOGY  disclosed  by 
PILKINGTON  to  a  U.S.  LICENSEE,  only 
to  the  extent  that  the  defendant  has  a 
good  faith  argument  that  the  items  or 
combination  of  items  of  such  FLOAT 
TECHNOLOGY  involved  are  trade 
secrets  under  applicable  law. 

D.  Exports  to  the  United  States 

No  defendant  shall,  with  the  intent  of 
restraining  or  limiting  the  amount  of 
exports  of  FLOAT  GLASS  to  the  United 
States: 

1.  assert  any  proprietary  FLOAT 
TECHNOLOGY  know-how  rights  with 


respect  to  SUBJECT  FLOAT 
TECHNOLOGY  or 

2.  enter  into,  maintain,  enforce  or 
claim  any  right  under  any  AGREEMENT 
with  any  LICENSEE. 

E.  Price  of  Float  Technology 

No  defendant  shall  enter  into, 
maintain  or  enforce  any  AGREEMENT 
that  fixes,  maintains  or  stabilizes  the 
price  to  be  charged  for  the  use  of  any 
FLOAT  TECHNOLOGY  in  the  United 
States. 

F.  Representations 

With  respect  to  all  FLOAT 
TECHNOLOGY  disclosed  by 
PILKINGTON  to  any  U.S.  LICENSEE,  no 
defendant  shall  represent  to  any  person 
anywhere  in  the  world  that  the  person 
will  or  may  incur  liability  to  any 
defendant  as  a  result  of  that  person 
using,  or  contracting  for  the  use  of,  or 
financing,  facilitating,  or  promoting 
another  person's  use  of  such  FLOAT 
TECHNOLOGY  insofar  as  the  same  is 
acquired  directly  from  anv  U.S. 
LICENSEE  or  any  U.S.  NON-LICENSEE 
provided  that  nothing  shall  limit  or 
restrict  any  defendant  from 
representing,  claiming  or  enforcing  any 
right  to  which  either  defendant  may 
now  or  hereafter  be  entitled  other  than 
as  is  expressly  enjoined  by  this  Final 
Judgment. 

G.  Public  Domain 

1.  Within  sixty  (60)  davs  of  the  entry 
of  this  Final  Judgment,  PILKINGTON" 
shall  identify  the  FLOAT 
TECHNOLOGY  found  to  be  public 
knowledge  in  the  FINAL  AWARD  to  the 
Department  of  Justice,  Antitrust 
Division;  to  all  U.S.  LICENSEES;  and  to 
all  U.S.  NON-LICENSEES  who  shall 
request  the  same  in  writing. 

2.  In  the  event  that  SUBJECT  FLOAT 
TECHNOLOGY  is:  (a)  Fomialiy 
acknowledged  in  writing  by 
PILKINGTON  to  be  in  the  public 
domain,  or  (b)  is  determined  to  be  in  the 
public  domain  in  a  final  award  in  any 
arbitration  proceedings  to  which 
PILKINGTON  is  a  party  or  (c)  is  held  to 
be  in  the  public  domain  in  any 
proceedings  to  which  PILKINGTON  is  a 
party  conducted  in  a  court  of  competent 
jurisdiction  and  provided  that  any  such 
determination  or  holding  is  an  essential 
relevant  part  of  a  final  non-appealable 
decision  or  judgment  binding  upon 
PILKINGTON,  then  within  sixty  (60) 
days  of  such  acknowledgment,  award 
for  judgment  PILKINGTON  shall  send 
notice  thereof  identifying  such  public 
domain  FLOAT  TECHNOLOGY  to  the 
Department  of  Justice,  Antitrust 
Division;  to  all  U.S.  LICENSEES;  and  to 
all  U.S.  NON-LICENSEES  who 


previously  made  a  request  pursuant  to 
subparagraph  G.l.  above. 

H.  Patents 

Nothing  in  this  Paragraph  IV  shall  be 
( onstrued  to  apply  to  any  law  ful  use  of 
any  patent  or  any  patent  right  to  which 
defendants  may  now  or  hereafter  be 
entitled. 

I.  Construction 

Nothing  in  this  Paragraph  IV  shall  be 
considered  by  implication  either  to 
permit  or  to  prohibit  any  agreements, 
conduct  or  practices  not  expressly 
covered  by  this  Final  Judgment.  Nothing 
in  this  Paragraph  IV  shall  be  construed 
ns  permission  to  engage  in  conduct  that 
is  not  lawful,  or  as  legalizing  otherwise 
unlawful  conduct  nor  as  a 
fletermination  that  any  conduct  affected 
or  subject  to  this  Paragraph  W  is 
unlawful.  The  legality  or  illegality  of 
any  conduct  not  expressly  covered  by 
this  Final  Judgment  is  left  unaffected  by 
the  entry  of  this  Final  Judgment. 

J.  Records 

During  the  term  of  this  Final 
Judgment  defendants  shall  maintain  a 
file  in  the  United  States  at  the  offices  of 
defendant  Pilkington  Holdings  Inc. 
containing  the  documents  created  or 
received  after  the  date  of  this  Final 
Judgment  and  identified  further  in  this 
paragraph  and  during  the  term  of  this 
Final  Judgment  shall  produce  the  same 
to  the  Department  of  Justice,  Antitrust 
Division  within  sixty  (60)  days  of  a 
written  request  given  to  defendants  at 
the  principal  office  of  Pilkington 
Holdings  Inc.,  subject  to  any  lawful 
privilege: 

1 .  A  copy  of  each  LICENSE 
AGREEMENT  entered  into  or  amended; 

2.  A  copy  of  each  complaint  (or  its 
equivalent)  filed  in  any  proceeding,  and 
each  other  document  in  which 
defendants  asserted  against  any  U.S. 
LICENSEE  or  U.S.  NON-LICENSEE  any 
proprietary  FLOAT  TECHNOLOGY 
know-how  rights  (including  any  claim 
ofCONFIDENTL\LlTY); 

3.  A  copy  of  each  document 
constituting  or  containing  a 
determination  in  any  proceeding,  or  any 
acknowledgement  by  defendants  that 
any  item  or  combination  of  items  of 
FLOAT  TECHNOLOGY  is,  or  has 
become,  publicly  known. 

4.  A  copy  of  each  document 
constituting  or  containing:  (a)  Any 
request  for  the  cwnmunication  of 
FLOAT  TECHNOLOGY  or  a  grant  of 
rights  to  FLOAT  TECHNOLOGY  for  the 
manufacture  of  FLOAT  GLASS  or 
sublicensing  ft-om  any  U.S.  LICENSEE 
or  U.S.  NON-LICENSEE,  and  (b)' 


defendant's  response  to  any  such 
request. 

V 

Notification 

Within  sixty  (60)  days  after  the  entry 
of  this  Final  Judgment,  defendants  shall 
either:  (a)  Deliver  by  certified  or 
registered  mail  to  each  person  to  whom 
it  has  granted  a  LICENSE,  or  with  whom 
it  has  entered  into  any  confidentiality 
agreement  pertaining  to  FLOAT  GLASS, 
including  without  limitation  equipment 
fabricators,  suppliers,  and  emplovecs  a 
copy  of  this  Final  Judgment  and  the 
accompanying  Competitive  Impact 
Statement;  or  (li)  cause  to  be  published 
in  one  or  more  journals  a  copy  of  this 
Final  Judgment  or  a  summary'  of  this 
Final  Judgm.ent.  which  journals  and 
summary  shall  be  agreed  upon  by 
plaintiff  and  defendants,  and  defendants 
shall  promptly  certify  in  writing  to 
plaintiff  the  fact  of  their  compliance 
with  this  provision. 

VI 

Reporting 

A.  To  determine  or  secure  compliance 
with  this  Final  Judgment,  duly 
authorized  representatives  of  the 
plaintiff  shall,  upon  written  request  of 
the  Assistant  Attorney  General  in  charge 
of  the  Antitrust  Division,  on  reasonable 
notice  given  to  defendants  at  their 
principal  office,  subject  to  any  lawful 
privilege,  be  permitted: 

1 .  Access  during  normal  office  hours 
to  inspect  and  copy  all  books,  ledgers, 
accounts,  correspondence,  memoranda 
and  other  documents  and  records  in  the 
possession,  custody,  or  control  of 
defendants,  which  may  have  counsel 
present,  relating  to  any  matters 
contained  in  this  Final  Judgment. 
PILKINGTON  may  elect,  with  respect  to 
any  such  materials  as  may  be  located 
outside  the  United  States'of  America  at 
the  time  it  receives  such  notice,  to 
provide  such  access  at  a  location  within 
the  United  States  that  is  reasonably 
acceptable  to  the  duly  authorized 
representative  in  lieu  of  providing 
across  at  the  situs  of  the  materials. 

2.  Subject  to  the  reasonable 
convenience  of  defendants  and  without 
restraint  or  interference  from  it.  to 
interview  officers,  employees,  or  agents 
of  defendants,  who  may  have  counsel 
present,  regarding  any  matters 
contained  in  the  Final  Judgment. 
PILKINGTON  may  elect  to  make 
available  for  such  interviews  those  of  its 
officers,  employees,  or  agents  whose 
regular  work  station  is  outside  the 
United  States  of  America  at  a  location 
within  the  United  States  thai  is 


reasonably  acceptable  to  the  duly 
authorized  representative. 

B.  Upon  written  request  of  the 
Assistant  Attorney  General  in  charge  of 
the  Antitrust  Division,  on  reasonable 
notice  given  to  defendants  at  their 
principal  office,  subject  to  any  lawful 
privilege,  defendant  shall  submit  such 
written  reports,  under  oath  if  requested, 
with  respect  to  any  matters  contained  in 
this  Final  Judgment. 

C.  No  information  or  documents 
obtained  by  the  means  provided  by  this 
Section  VI  shall  be  divulged  by  the 
plaintiff  to  any  person  other  than  a  duly 
authorized  representative  of  the 
Ext^cutive  Branch  of  the  United  States 
government,  except  in  the  course  of 
legal  proceedings  to  which  the  United 
States  is  a  party,  or  for  the  purpose  of 
securing  compliance  with  this  Final 
Judgment,  or  as  otherwise  required  by 
law. 

D.  If  at  the  time  information  or 
documents  are  furnished  by  defendant 
to  plaintiff,  defendant  represents  and 
identifies  in  writing  the  material  in  any 
such  information  or  document  to  which 
a  claim  of  protection  may  be  asserted 
under  Rule  26(c)(7)  of  the  Federal  Rules 
of  Civil  Procedure,  and  defendant  marks 
each  pertinent  page  of  such  material 
"Subject  to  claim  of  protection  urider 
Rule  26(c)(7)  of  the  Federal  Rules  of 
Civil  Procedure,"  then  10  days'  notice 
shall  be  given  by  plaintiff  to  defendant 
prior  to  divulging  such  material  in  any 
legal  proceeding  (other  than  a  grand  jury 
proceeding)  which  defendant  is  not  a 
party. 

VII 

Further  Elements  of  Judgment 

A.  TTiis  Final  Judgment  shall  expire 
on  the  tenth  anniversary  of  its  entry. 

B.  Jurisdiction  is  retained  by  this 
Court  over  this  action  and  the  parties 
thereto  for  the  purpose  of  enabling  any 
of  the  parties  thereto  to  apply  to  this 
Court  at  any  time  for  further  orders  and 
directions  as  may  be  necessary  or 
appropriate  to  carry  out  or  construe  this 
Final  Judgment,  to  modify  or  terminate 
any  of  its  provisions,  to  enforce 
compliance,  and  to  punish  violations  of 
its  provisions. 

VIII 

Public  Interest 

Entry  of  this  Final  Judgment  is  in  the 
public  interest. 

Entered:  - 


UNITED  STATES  DISTRICT  JUDGE 
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United  States  District  Couh  for  the 
District  of  Arizona 

United  States  of  America.  F  laintiff.  v. 
Pilkington  pic  and  Pilkington  Holdings  Inc., 
Defendants.  Civil  Action  No.  >4-345.  Filed: 
May  25. 1994,  Judge  Brownin 

Competitive  Impact  Stater^ent 

Pursuant  to  Section  2(b) 
Antitrust  Procedures  and 
(15  U.S.C.  16(b)).  the  Uni 
America  hereby  files  this 
Impact  Statement  relating 
proposed  Final  Judgment 
entry  against  Pilkington  pi ; 
("Pilkington")  and  Pilking  on  Holdings 
Inc.,  Pi Ikington's  indirect  1;  ,  wholly- 
owned  American  subsidiaqv,  in  this 
c  ivil  antitrust  action. 
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ifenalties  Act 

States  of 
Qompetitive 

othe 

ibmitted  for 


I 


A'a/ure  and  Purpose  of  the 


Proceeding 


a  5S 


A.  The  Complaint 

The  government  filed  this  civil 
antitrust  suit  on  May  25,  1"  i94.  alleging 
that  defendants  violated  St  ctions  1  and 
2  of  the  Sherman  Act  by  er  forcing  and 
maintaining  agreements  an  d 
luiderstandings  that  unrea;  ona 
restrain  interstate  and  forei  j 
the  construction  and  opera 
glass  plants  and  in  float  gl 
technology,  and  by  monopi  i 
world  market  for  the  desigi 
construction  of  float  glass  f  1 
Specifically,  the  ComplainI 
without  sufficiently  valuable 
intellectual  property  rights 
a  network  of  bilateral  patei  t 
how  license  agreements  an 
understandings  with  most 
glass  manufacturers  in  the 
defendants: 

(ii)  Allocated  and  dividnc 
fur.  and  limited  the  use  of 
technology  worldwide; 

(1))  Interpreted  and  enforded 
territorial  and  use  restrictitiis 
license  agreements  so  that 
combined  effect  prevented 
from  using  or  developing  c 
float  glass  technology; 

(c)  Required  competitors 
all  of  the  licensed  technolo 
become  publicly  known  be 
relieved  of  the  territorial  a 
restrictions; 

(d)  Imposed  and  enforcer 
on  competitors'  ability  to 
float  glass  technology; 

(c)  Imposed  and  enforcec 
and  grant-back  provisions  i 
agreements; 

(f)  Imposed  and  enforced 
on  exports  of  glass  by  1 
and  to  the  United  States;  ar 

(g)  Continued  enforcemeiit  of  the 
tfrritorial.  use.  and  sublicei  se 
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restrictions  indefinitely,  even  after  no 
further  licensing  royalties  were  payable 
and  the  licensed  patents  had  expired. 

The  Complaint  also  alleges  that 
Pilkington  has  monopolized  the  world 
market  for  the  design  and  construction 
of  float  glass  plants  through  license 
agreements  that  impose  unreasonable 
restrictions  on  licensees  and  by  other 
predatory  and  exclusionary  conduct. 
Finally,  the  Complaint  alleges  that  the 
conduct  described  above  has  had  and 
continues  to  have  direct,  substantial, 
and  reasonably  foreseeable  adverse 
effects  on  U.S.  export  trade  and 
commerce  in  providing  services  and 
related  equipment  and  materials  for  the 
design  and  construction  of  float  glass 
plants  outside  the  United  States. 

The  prayer  for  relief  seeks:  (1)  A 
declaration  that  the  provisions  in 
Pilkington 's  license  agreements  with 
float  glass  manufactiu-ers  that  have  the 
purpose  or  effect  of  limiting  or 
restricting:  (a)  The  territory  in  which  a 
majiufacturer  may  make  or  sell  float 
glass,  or  (b)  the  use  of  float  glass 
technology  Pilkington  originally 
disclosed  to  that  manufacturer,  or 
derived  therefrom,  are  illegal  and 
unenforceable;  (2)  an  injunction  against 
defendants'  enforcing  any  such 
provisions;  (3)  an  injunction  against 
defendants'  (a)  interfering  with  the 
efforts  of  any  person  (i)  in  this  country 
to  provide  or  perform  services  for  the 
design  or  construction  of  float  glass 
plants  anywhere  in  the  world,  or  (ii) 
anywhere  in  the  world  to  provide  or 
perform  services  for  the  design  or 
construction  of  float  glass  plants  in  the 
United  States  (including  representing 
that  such  services  would  violate  or 
infringe  defendants'  intellectual 
property  rights,  (b)  interfering  with  the 
design,  construction,  or  operation  of  any 
such  plant  or  the  sale  or  shipment  of 
glass  from  those  plants,  or  (c) 
monopolizing  or  attempting  to 
monopolize  the  market  for  the  design 
and  construction  of  float  glass  plants; 
and  (4)  costs. 

B.  The  Tec'inoiogy  Market  Involved 

Flat  gldss  includes  glass  formed  in  a 
flat  shape  or  bent  or  curved  for  further 
fabrication  and  is  used  principally  for 
windows  in  dwellings  and  commercial 
buildings,  automobile  windshields  and 
other  glass  parts,  architectural  products, 
and  mirrors.  Almost  all  flat  glass 
currently  sold  worldwide  is  made  bv  the 
"float"  process,  which  involves  floating 
molten  glass  on  the  surface  of  a  bath  of 
molten  metal,  usually  tin.  which  is 
sealed  with  a  protective  atmosphere.  In 
a  continuous  process,  molten  glass  is 
delivered  to  one  end  of  the  tin  bath  and 
is  removed  at  the  opposite  end  as  a 


continuous  ribbon  of  flat  glass  after 
cooling  until  it  is  rigid  enough  to  retain 
its  shape  during  removal. 

Commercial  float  glass  manufacture 
requires  relatively  large-scale,  single- 
purpose  plants  that  are  not  efficiently 
convertible  to  other  uses;  and  other 
manufacturing  facilities  are  not 
efficiently  convertible  to  float  glass 
production.  The  cost  of  designing  and 
constructing  a  typically-sized  float  glass 
plant,  including  equipment,  materials, 
and  construction  labor,  is  in  the  range 
of  SlOO  to  $150  million.  During  the 
years  1984-91.  55  new  float  plants  were 
designed,  built,  and  placed  in  service 
worldwide;  of  those,  nine  are  in  North 
America,  including  seven  in  the  United 
States. 

Between  now  and  the  end  of  the 
century,  30  to  50  new  floaf  glass  plants 
are  planned  or  projected  worldwide, 
amounting  to  expenditures  of  as  much 
as  $5  billion.  Many  are  expected  to  be 
built  in  developing  countries,  where 
contracts  are  likely  to  be  awarded  to 
outside  bidders  for  plant  design, 
engineering,  construction,  and 
construction  supervision  services.  Such 
sen,'ices  often  include  the  specifying, 
ordering,  or  procuring  of  process 
equipment  and  materials  used  in  such 
plants. 

Persons  in  the  United  States  would 
compete,  if  not  restrained,  for  the  award 
of  contracts  to  provide  float  glass  design 
and  construction  services.  To  the  extent 
such  persons  successfully  compete  for 
contracts  to  design  and  construct  float 
glass  plants  to  be  built  outside  the 
United  States,  the  resulting  U.S.  export 
trade  or  commerce  would  generate 
substantial  domestic  economic  activity, 
including  substantial  opportunities  for 
domestic  providers  of  engineering  and 
design  services,  equipment  fabricators, 
and  materials  suppliers.  It  is  estimated 
that,  when  a  U.S.  firm  designs  and 
supervises  construction  of  a  foreign 
plant  costing  roughly  $100  milh-  n. 
approximately  $35  to  $50  million  of  that 
total  eventually  flows  into  the  United 
States'  economy  in  orders  for  domestic 
materials,  equipment,  and  services.  It  is 
further  estimated  that,  if  not  restrained, 
U.S.  e.xporters  of  float  glass  technology 
may  be  expected  to  obtain  between  10 
percent  and  50  percent  of  the  30  to  50 
new  plants  planned  or  projected  over 
the  next  several  years.  Thus,  potential 
U.S.  export  sales  for  contractors, 
fabricators,  and  suppliers  could  amount 
to  5.500  million  to  $2.5  billion. 


II 

The  Practices  and  Events  Giving  Rise  to 
the  Alleged  Sherman  Act  Violations 

A.  Licensing  Scheme 

1 .  Background 

Virtually  all  commercial  flat  glass  was 
produced  either  by  the  old  sheet  glass 
process  or  the  old  plate  glass  process 
until  1962.  In  the  late  1950s,  Pilkington 
developed  the  first  commercially 
successful  float  process  for  making  flat 
glass,  which  eventually  replaced  both 
plate  and  sheet  processes.'  Pilkington 
obtained  hundreds  of  patents 
worldwide  covering  its  version  of  the 
float  process  and  developed  a 
considerable  body  of  related  know-how. 

Beginning  in  1962.  Pilkington  entered 
into  patent  and  know-how  license 
agreements  with  all  its  principal 
competitors.  Now,  over  90%  of  flat  glass 
worldwide  is  manufactured  under  a 
Pilkington  license  agreement.  Eight 
licenses  were  granted  in  the  United 
States  to:  AFG  Industries,  Inc.  ("AFG'); 
Combustion  Engineering,  Inc.  (now 
AFG);  Ford  Motor  Co.  C'Ford');  Fourco 
Glass  Co.  {also  now  AFG);  Guardian 
Industries  Corp.  ("Guardian"); 
Pennsylvania  Float  Glass.  Inc.  (now 
Guardian);  PPG  Industries.  Inc.  ("PPG'); 
and  Libbey-Owens-Ford  Co.  ("LOF") 
(now  owned  80%  bv  Pilkington  and 
20%  by  Nippon  Sheet  Glass  Co.  Ltd.). 

2.  The  Agreements 

The  Pilkington  float  license 
agreements  typically:  (a)  Provided  for 
Pilkington  to  disclose  all  "float 
process"  ^  know-how  it  owned  or 
controlled  at  the  time,  and  (b)  granted 
non-exclusive  licenses  under  (i)  patents 
and  patent  appHcations  of  a  specified 
country  or  countries,  (ii)  the  "float 
process"  know-how  to  be  disclosed  to 
the  licensee  under  the  agreement,  and 
(iii)  all  patented  and  unpatented  "float 
process"  improvements  Pilkington 
owned,  controlled,  or  developed  within 
a  certain  time  period.  Most  licenses  did 
not  grant  the  right  to  suWicense.  Also, 
improvement  exchange  provisions  of 


Federal  Register  /  Vol.  59.  No.  113  /  Tuesday,  June  14.  1994  /  Notices 


3GC09 


'  Pilkir.gton's  noal  protes.s  sbbstanlially  redurod 
capital  and  operating  costs,  when  comparfid  with 
the  plate  process,  by  eliminoting  the  need  for 
grinding  and  polishing,  but  was  not  at  first  cost 
competitive  with  the  sheet  process.  By  1970,  flost 
glass  had  almost  completely  replaced  plate  glass 
and.  because  of  quality  improvements  and  cost 
reductions,  was  competitive  with  sheet  gla.ss. 

■'The  licen.se  agreements  v<>ry  broadly  defined 
"float  processes"  as  "all  processes  *   '   *  used  for 
•  •   *  production  of  flat  glass  *   *   '  with  llie  aid 
nfabalh  of  molten  material  •   *   *  with  which  the 
gla.ss  is  in  contact  at  any  stage  during  its 
production."  but  exclusing  everything  (i)  prior  to 
delivery  of  the  glass  to  the  bath,  and  (ii)  after  if.s 
emcrgenre  from  the  lehr  [wherr  it  undi-rgoes 
c  ontrolfpfj  (  ooling). 


the  agreements  required  the  licensee  to 
grant-back  to  Pilkington  [i.e.,  disclose 
and  license)  all  patented  and 
unpatented  "float  process" 
improvements  the  licensee  owned, 
controlled,  or  discovered  during  the 
exchange  period.  The  license 
agreements  required  both  lump-sum 
payments  and  continuous  royalties,  and 
virtually  all  of  them  required  that  any 
disputes  be  settled  by  arbitration  in 
London  under  the  law  of  England. 

The  agreements  imposed  territorial 
and  other  use  limitations  by,  in  effect, 
"authorizing"  each  licensee  to  practice 
the  licensed  patents  and  use  the 
licensed  know-how  only  in  a  specified 
country  or  countries  (usuelly  the 
licensee's  own  domestic  market),  and 
only  to  make  and  sell  flat  glass.3  The 
license  agreements  also  imposed 
restraints  on  exports  of  glass  from  the 
specified  territories.  Those  restraints 
applied  to  some  U.S.  licensees  as  well 
as  to  certain  foreign  licensees  exporting 
to  the  United  States.  Export  waivers 
have  been  granted  by  Pilkington  in  some 
cases,  but  were  often  limited  as  to  time, 
location,  and  output. 

Finally,  the  agreements  imposed 
confidentiality  and  nondisclosure 
obligations  on  the  hcensees  for  all  the 
know-how  disclosed,  unless  and  until 
the  information  or  know-how  becomes 
public  knowledge.  In  practice. 
Pilkington  placed  the  burden  on  the 
licensee  to  make  any  showing  of  pubfic 
knowledge. 

Today,  virtually  all  of  the  original 
float  license  agreements  themselves,  as 
well  as  their  improvement  exchange  and 
disclosure  requirements,  have 
terminated;  the  royalty  obligations 
thereunder  have  become  fully  paid  up; 
Pilkington 's  principal  float  glass  patents 
have  expired;  and  a  substantial  portion 
of  its  related  know-how  has  become 
publicly  known.  Yet,  the  territorial  and 
use  restrictions,  the  confidentiality  and 
nondisclosure  obligations,  the 
prohibition  on  sublicensing,  and  the 
arbitration  clause  and  choice  of  law 
provision  remain  in  full  force  and  effect 
insofar  as  they  apply  to  both  licensed 
original  know-how  and  unpatented 
improvements,  most  of  which  the 
world's  flat  glass  producers  have  been 
using  for  decades. 

As  a  result  of  the  continuing 
restrictions  in  the  agreements,  existing 
licensees,  including  those  in  the  United 
States,  cannot  design  and  build  new 
fioat  plants,  or  sublicense  independent 


third  parties  to  do  so,  outside  their 
licensed  "territories"  without 
Pilkington's  permission.  Moreover, 
innovations  in  designs  and  technology 
that  improve  float  process  efficiency" 
and  float  glass  quality  are  important 
advantages  in  competing  for  contracts  to 
design  and  construct  (or  supervise 
construction  of)  float  glass  plants;  thus, 
geographically  limiting  the 
opportunities  for  economic  exploitation 
of  such  innovations  not  only  reduces 
the  effectiveness  of  such  competition 
but  also  reduces  the  incentives  for 
innovation. 

The  adverse  impact  of  the  continuing 
license  restrictions  is  substantial.  Since 
Pilkington  has  no  intellectual  property 
rights  of  substantial  value,  the  restraints 
are  neither  ancillary  nor  reasonablv 
necessary  to  any  legitimate  purpose  t  r 
transaction,  and  are,  therefore, 
unreasonable  restraints  on  trade  w:t.h;n 
the  meaning  of  Section  1  of  the  Shern;arj 
Act,  15U.S.C.  1. 

3.  Current  Status  of  Licenses 

There  are  over  60  Pilkington  float 
licenses  agreements.  Most  of  therm 
contain  no  authorization  for  the  licf  r.see 
to  manufacture  or  sublicense  outside  Hs 
original  territory  now  or  at  any  time  in 
the  future. 

A  small  number  of  ag-"^-ments 
provide  that  "the  territ.jrwj  and  oth(  r 
limitations  on  use  cease  lo  apply'  after 
a  period  of  time  (usually  30  years  after 
commencement  of  royalty  payments 
but.  in  any  case,  not  before  the 
agreement  terminates  and  the  licenses 
granted  thereunder  become  paid  up) 
Such  licenses  are  held  by  just  three 
companies  (other  than  Pilkington  a;ul 
its  subsidiaries  or  affiliates).  In  the 
absence  of  the  stipulated  Final 
Judgment,  after  1996.  only  these  ihu-x' 
companies  will  have  worldwide  rights 
to  manufacture  on  their  own  and  to 
sublicense  more  than  50  percent-owned 
subsidiaries  without  any  ii-Jditiona' 
royalty  or  lump-sum  pa.  :.ent  to 
Pilkington.'' 

In  sum,  in  the  absence  i if  the 
stipulated  Final  Judgment,  the  vast 
majority  of  current  and  f'/rmer 
Pilkington  licensees  (who  together  n^At; 
up  the  bulk  of  those  competitors  Ct!p:-,t»!e 
of  providing  float  glass  pl:int  design  iind 
construction  services)  continue  to  li 
restrained  from  either  ma.'-.ufacturinu 
glass  or  sublicensing  (selling)  gla?'^ 


'  While  most  agr-^emenls  ronldined  no  evpress, 
<:ontractu;'l  prohibitions  against  iiinnufatturing  in 
any  particular  country  outside  the  specified, 
licensed  countries,  the  grants  are  all  limited 
licenses,  "aulhori/.ing"  manufjf  ture  of  fio.>i  ),l.,>.s 
only  in  the  specilied  c  oiintrie.s. 


■*  But  ab.sent  the  .stipulated  iuugr.icnt.  ever,  •.• 
rights  will  not  allow  these  three  compeniei  •■< 
compete  effect i'.  civ  in  most  devriiopingcoi:  : 
where  the  future  market  is  for  new  float  pl.i.  ■• 
herausp  of  ownership  limitatior..^  there  that  i<  • 
as  a  legal  or  practical  matter,  a  domestic  cor  , 
to  hiive  niajorilv  ownership  n!  r.nv  irihni.fi!! :  . 
vnniuri'.s. 
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B.  Litigation 

Piikington  has  routinol 
litigation,  and  threats  of  I 
♦■ntorcc  its  anticompetit 
restrictions.  On  several 
Filkington  has  actually 
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American  float  glass  licei 
Pilkinf^ton  sued  its  U.S.  1 
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Cuanlian  had  improperly 
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proliniinary  ruling  by  the 
I'llkington  agreed  to  settl 
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(iuardian  to  construct  flo 
outride  its  previously-pn 
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claims  against  ITG  in  l')7 
T»85.  In  a  1985  arbitratio 
1^92.  Pilkington  was  able 
1962  license  agn^ment 
recover  damages  from  PP 
from  PPG's  construction 
}>ianl  in  Ghina  in  the  rarl 
arbitrators  determined  th 
of  Pilkington's  alleged  s 
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failed  to  prove  that  45  sp 
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whether  any  of  those  ite 
trade  secrets. 

Also  in  the  early  1980's 
siu'd  U.S.  licensee  ATC,  oi 
HiViilties  relating  to  AFC: 
Hfjat  glass  plants  construe 
AFGs  own  technology.  T. 
settled  in  1985,  resulting 
limitations  on  AFG's  abili 
sell  the  disputed  technoh 
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territorial  and  other  use  limitations,  as 
well  as  confidentiality  obligations, 
provided  a  framework  for  Pilkington  to 
control  the  w  orldwide  market  for  float 
glass  plant  design  and  construction 
services.  Th^evidence  also  indicates 
Pilkington's  effort  to  coordinate 
activities  of  certain  of  its  licensees,  and 
reflects  a  shared  or  common  interest 
aniong  certain  licensees  to  limit  entry  by 
competing  technologies. 

Pilkington  exercised  its  right  to  grant 
or  d<7ity  licenses  not  only  in  its  own  self- 
interest  to  avoid  direct  competition,  but 
also  in  ways  designed  to  benefit 
licensees  in  their  terriTorios.  When 
Pilkington  did  grant  float  licenses,  it 
frequently  did  so  only  to  firms 
controlled  by  an  existing  licensee  or  to 
a  joint  venture  of  existing  licensees. 

One  of  Pilkington's  goals  in  deciding 
whtither  to  license,  and  in  imposing 
territorial/export  restraints  when  it  did, 
was  to  control  price,  capacity,  and 
output  of  flat  glass.  Pilkington 
sometimes  reached  separate 
understandings  with  licensees  who 
exceeded,  or  threatened  to  exceed,  the 
territorial  or  other  limitations  imposed 
by  their  licenses.  By  di.scouraging  or 
challenging  the  con.struction  of  new 
float  plan's  outside  any  licensee's 
original,  assigned  territory.  Pilkington 
sought  to  maintain  contio!  over  glass 
output  and  the  rile  dr  disclosure  of  float 
technology,  for  its  own  benefit,  as  well 
as  that  of  the  other  licensees.  Pilkington 
also  tried  to  dissuade  flat  glass 
distributors  and  suppliers  of  materials 
and  eijuipnient  used  in  buildino  float 
plants  from  deaUng  with  non-licensees 
and  threat^ed  reprisals  if  they  did. 

Pilkington  reser\'ed  for  itself  certain 
markets,  and  turned  down  requests  for 
licenses  in  those  markets,  including 
reijuests  from  e.xisting  float  licensees, 
for  the  two-fold  purpose  of  exploiting 
these  markets  itself,  and  controlling 
expo.'-ts  from  those  markets  to  other 
parts  of  the  world.  Pilkington  attem.pted 
to  achieve  this  goal  by  coordinating  the 
shipment  of  glass  to  specific  customers 
through  certain  licensees  and  inriirectlv. 
its  U.S.  subsidiary  LOF. 

Ill 

E.\planution  of  the  Proposed  Final 
ludgmrnt  and  lis  Anticipated  Effect  on 
Competition 

The  I'nited  States  and  the  defendants 
have  stipulated  that  the  Court  rnav  enter 
the  proposed  Final  Judgment  at  any 
time  after  compliance  with  the  Antitrust 
Procedures  and  PenaUies  Act,  15  U.S.C. 
lfi(b)-(h).  Under  the  provisions  of 
section  2(e)  of  the  Antitrust  Proceilures 
and  Penalties  Act.  15  UIS.C.  16(e).  the 
piroposi.'d  Final  judgment  may  not  be 


entered  unless  the  Court  finds  entry  is 
in  the  public  interest.  Section  VIII  of  the 
proposed  Final  Judgment  sets  forth  such 
a  finding. 

The  proposed  Final  Judgment 
provides  for  affirmative  and  injunctive 
relief,  which  is  expected  to  eliminate 
any  residual  anticompetitive  effects  of 
the  restrictive  license  agreements  and 
other  conduct  challenged  by  the 
Complaint.  Specifically,  consistent  with 
the  United  States'  antitrust  jurisdiction 
under  the  Foreign  Trade  Antitrust 
Improvements  Act  of  1082,  15  U.S.C.  6a. 
the  Final  Judgment  would  eliminate  all 
territorial  and  use  limitations  Pilkington 
im.posed  on  its  U.S.  licensees  and  allow 
them  to  manufacture  on  their  own  or 
subhcense  any  third  party  to  do  so 
anywhere  in  the  world,  free  of  charge, 
using  the  float  technology  disclosed  and 
licensed  to  those  licensees.  Such 
manufacturing  and  sublicensing  rights 
would  be  subject  only  to  hmited 
confidentiality  obligations  imposed 
undfT  certain  narrow  and  specific 
conditions. 

The  Judgment  also  would  provide,  in 
effect,  a  similar  "safe  harbor"'  for  anv 
other  American  individual  or  firm  who 
is  not  a  Pilkington  float  glass  licen.see  to 
use  any  float  technology  in  its 
possession  without  liability  to 
Pilkington.  Furthe.'-.  the  Judgment  would 
enjoin  certain  conduct  having  the 
purpose  or  effect  of  restricting  exports  of 
float  glass  to  the  United  States  or 
limiting  the  use  of  float  technology  or 
manufacture  of  float  glass  in  North 
America.  Finally,  the  judgment  would 
enjoin  the  defendants  from  making 
certain  adverse  representations  about 
U.S.  licensees  or  non-hcensees  and 
would  require  the  defendants  to 
disclose  to  those  American  entities  th«; 
residts  of  any  adjudication  of 
Pilkington's  alleged  trade  secrets. 

A.  Section  IV.A.:  U.S.  Licensees 

The  injunctive  provisions  of  this 
subsection  apply  to  Pilkington's  U.S. 
float  glass  licensees,  defined  as  anv 
person  or  entity  incorporated  or  having 
its  principal  place  of  business  in  the 
United  States  and  having  entered  into 
any  agretmient  with  Pilkington  prior  to 
the  stipulation  date  for  the  licensing  ot 
or  the  right  to  use  float  glass  technology. 
It  does  not  apply  to  any  subsidiary  (at 
least  50  percent  owned),  affiliate  (less 
than  50  percent  owned),  or  parent  of 
any  U.S.  licensee.''  or  to  anv  person 


'•This  evtlusion  is  dcsigm^d  !o  [)roVHrit  a  forrigii 
pr.lily  from  tlaimi.ig  the  tjenenti  of  spe(  ific 
provisions  of  the  proposed  Fin.il  );idj;menl  designed 
(or  I'.S  entities  simply  by  acquiring.  t)eiiig  fii.quired 
tiy.  oi  t)er.oming  affiliated  wilh  anv  .Vinerican 
entity.  Ihiitcd  States  and  foreii;n  entities  are  treated 
cli(feri^:i:Iv  under  :hi'  p,-oposed  ludgnienl  (••<¥• 
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while  it  is  a  subsidiary,  affiliate,  or 
parent  of  anv  defendant. 

Specifically,  subject  to  a  narrow 
exception  and  certain  conditions  noted 
below,  subsection  IV.A.1.  would 
prohibit  defendants  from  entering  into, 
maintaining,  enforcing,  or  claiming  nny 
right  under  any  agreement  or 
understanding  that  restrains  in  any  way 
a  U.S.  licensee  from  using  or 
sublicensing  anywhere  in  the  world  the 
float  glass  technology  Pilkington 
di.sclosed  and  licensed  to  it,  or  thai 
requires  such  licensee  to  pay  royalties 
or  lump  sum  or  line  fees  for  such  use 
or  sublicensing.  Also,  subject  to  the 
same  exception  and  conditions, 
subsection  IV.A.2.  would  prohibit 
defendants  from  asserting  against  a  U.S. 
licensee  any  alleged  proprietary  know- 
how  rights  in  the  same  float  technology 
riisclo.sed  and  licensed  to  that  licensee. 

The  exception  and  conditions 
mentioned  above  are  contained  in 
subsections  IV.A.3.  and  IV. A. 4. 
Subsection  IV.A.3.  provides  thai 
defendants  may  assert  a  breach  of 
confidentiality  claim  against  a  U.S. 
licensee  concerning  licensed 
technology,  only  if  the  claim  (i)  pertains 
to  a  trade  secret  under  applicable  law, 
and  (ii)  is  based  on  the  U.S.  licensee  s 
failure  either  to  make  lawful  and 
commercially  reasonable  efforts  itself  to 
maintain  confidentiality  or  to  require  by 
contract  anyone  to  whom  it  transfers 
such  technology  to  do  so.  Subsection 
I  v.. A. 4.- specifically  preserves  whatever 
claim  a  defendant  may  have  for  an 
account  of  profits,  damages,  or  any  other 
monetary  relief  asserted  in  any 
proceedings  begun  before  the 
stipulation  date  and  based  on  conduct 
occurring  before  that  date.  However, 
this  exception  does  not  allow 
defendants  to  bring  future  actions  lor 
monetary  relief,  whether  or  not  based  on 
prior  conduct. 

Finally,  subsecliou  IV.,^.2..  again 
subject  to  the  same  exception  and 
conditions  described  above,  also 
prohibits  defendants  from  asserting 
against  a  U.S.  licensee  any  alleged 
proprietary  know-how  rights  in  float 
technology  acquired  from  any  sou.^ce 
other  than  Pilkington,  unless  dofendanf 
have  a  ,good  faith  argument  that  each 
item,  or  combination  of  items,  of  such 
technology:  (i)  Is  a  trade  secret  under 
applicable  law,  and  (ii)  has  been 
acquired  in  breach  of  confidentialitv  or 
otherwise  unlawfully. 

B.  Srction  IV.B.:  U.S.  Non-Licensees 

The  injmictive  provisions  of  this 
siibsection  apply  to  any  person  or  entity 


.'w:(lioii  IV.C)  bei.Tiise  Ihpjurisr'ii  !:o-,.il  rt-iv 
'hi- 1  ■  .S  .ii.tilrj.st  laws  is  !:i;,!;i  n 


fi.jf 


domiciled  or  incorporated  in  the  United 
States  and  having  its  principal  place  of 
business  here,  but  who  has  not  entered 
info  a  float  glass  license  agreement  with 
Pilkington.  Such  persons  or  entities  fall 
into  two  general  categories:  (i)  Non- 
licensees  who  are  nevertheless  under 
some  contractual  confidentiality  or 
noncompete  obligation  for  Pilkington 's 
benefit  (e.g.,  employees,  contractors, 
suppliers,  consultants,  etc.),  and  (ii) 
persons  who  are  not  under  any  such 
obligation. 

As  to  the  first  category,  subsection 
I  V.B.I,  of  the  proposed  judgment 
prohibits  defendants  from  entering  into 
or  enforcing  any  agreement  containing 
such  a  confidentiality  obligation  or 
covenant  not  to  compete  that  is  longer 
in  duration  or  greater  in  scope  than 
pennitted  under  applicable  law.  That 
sub.seclion,  however,  provides  that 
entering  into  or  enforcing  such  an 
agreement  will  not  constitute  contempt 
of  the  Judgment  if  defendants  have  a 
good  faith  argument  that  it  is  permii!ed 
l)y  applicable  law. 

Subsection  IV.B. 2.  of  the  propo.srd 
Final  Judgment  applies  to  all  U.S.  non- 
licensee  competitors  and  potential 
entrants  into  the  float  glass  technology 
market.  It  prohibits  defendants  from 
asserting  against  such  a  person  alleged 
proprietary  know-how  rights  in  float 
glass  technology  disclosed  and  licensed 
by  Pilkington  to  any  U.S.  licensee, 
unless  each  of  several  specific 
conditions  are  met.  Finst.  defendants 
must  have  a  good  faith  argument  that 
each  item,  or  combination  of  items,  of 
such  technology  asserted  (i)  is  a  trade 
secret  under  applicable  law,  and  (iil  has 
been  acquired  in  breach  of 
confidentiality  or  other.vise  unlawfiilly. 
Second,  within  14  days  after  any  such 
assertion,  defendants  must  (i)  make  a 
written  showing  to  the  D-partment  of 
Justice  supporting  both  arguments 
referred  to  above,  and  (ii)  enunieratf» 
and  describe  each  such  item  of 
combination  of  items  asserted,  to 
distinguish  them  from  information  not  a 
trade  secret,  on  a  list  .submitted  lo  both 
the  Department  and  the  U.S.  non- 
licensee  again.st  whom  they  are  a.sserted. 
Finally,  in  order  for  Pilkington  to  assert 
a  claim,  such  U.S.  non-licensee  mu.'^t  be 
unwilling  to  make  lawful  and 
commercially  reasonable  efforts  to 
maintain  the  confidentiality  of  those 
items  or  combination  of  items  for  which 
it  has  received  actual  notice  of 
defendants'  claim,  and  for  which  they 
have  made  the  requisite  showing. 

r.  Si;ction  IV.C^.:  Foreign  Lic:ensees 

Subject  lo  two  conditions  noted 
below,  subsection  IV.C.  of  the  proposed 
Judgment  prohibits  defendan's  fro;n 


entering  into,  maintaining,  enforcing,  or 
claiming  a  right  under  any  agreement  or 
understanding  that  in  any  way  restiains 
a  foreign  float  glass  hcensee  from  using 
or  sublicensing  float  glass  technology  in 
North  America.  Further,  defendants  may 
nut  charge  any  fees  for  the  use  or 
sublicensing  in  North  America  of  flo,»i 
glass  technology  disclosed  by  Pilkington 
to  any  U.S.  licensee,  and  may  not 
enforce  any  confidentiality  claims  for 
the  use  or  sublicensing  of  such 
technology,  unless  defendants  have  a 
good  faith  argument  that  each  item  or 
combination  of  items  of  such  technology 
involved  is  a  trade  secret.  However, 
defendants  may  enforce  confidentiality 
claims  against  foreign  licensees'  use  tjr 
siibiicensing  in  North  America  of  fl  wt 
glass  technology  not  disclosed  to  anv 
U.S.  licensee,  and  may  charge  them 
commercially  reasonable  and  non- 
discriminatory fees  for  the  use  of  sm  h 
technology. 

D  Other  Provisions 

Subsection  IV.D.  of  the  proposed 
judgment  prohibits  defendants  from 
asserting  any  proprietary  know-how 
rights  or  enfo.'cing  any  agreements  k  ith 
the  intent  of  restraining  or  limiting  the 
amount  of  exports  of  float  glass  to  tl.f 
U.S.  Subsection  IV.E.  pT.hibits 
defendants  from  entering  into, 
niaintaining,  or  enforcing  any  agre'.:rrji'n1 
that  fixes,  maintains,  or  stabilizes  piirts 
for  the  use  of  float  glass  technology  in 
the  U.S.  Subsection  IV.F  prohibits 
defendaiits  for  representing  to  any 
person  anywhere  in  the  world  that  )!i>' 
person's  own  use,  or  its  financing 
promoting,  or  facilitating  another 
po.'-son's  use.  of  float  glass  technoIoj;> 
acquired  directly  from  any  US.  licenv.ee 
or  U.S.  non-licensee  would  result  in  asy 
liability  to  defendants. 

.Subsection  IV.G.  requires  defendant'^ 
to  identify  to  the  Department,  and  to  all 
U.S.  licensef^s  and  all  U.S.  non-licn-.-cfs 
who  request  it.  the  float  glass 
technology  found  to  be  public 
knowledge  in  the  arbitration 
proceedings  concluded  in  August  v<')2 
between  Pilkington  and  PPG.  Thiv 
sub.section  requires  a  similar 
identification  for  any  such  technolnuv 
disclosed  and  licensed  to  any  U.S. 
licensee  that  Pilkington  acbiowleti^'  - 
in  writing  to  be  in  the  public  dom<i;;>  -r 
that  is  so  held  to  be  in  any  arbitraficn 
or  court  proceeding  to  which  Pilk  ;.i:?  .n 
is  ii  parly. 

E.  Fiiecl  on  ("ompetition 

The  relief  in  the  proposed  Final 
judgment  is  designed  to  ensure  fh;il   ( 5 ! 
Pilkingion's  U.S.  licensees,  princij.-.ilv 
PI'G.  Ford,  Guardian,  and  AFG,  wij'    ■ 
fr»'.'of  the  territorial  .uul  use  mstr:;  .^-.-.s 
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in  !hi  ir  20  to  30-year-oid  li  cense 
agreements  to  compete  for  he  design 
and  construction  of  float  g  jss  plants 
abroad  as  well  as  in  the  U.1 1.;  and  (2) 
U.S.  firms  with  the  requisil  3  expertise 
that  never  were  Pilkington  icensees  but 
currently  are  attempting  to  enter  the 
market  will  be  free  to  do  so  without 
unreasonable  restraint  or  ir  torferena^ 
The  effective  removal  of  th  t  license 
restrictions  and  the  "safe  h  irbor" 
})rovided  by  the  proposed  I  inal 
judgment  should  encouragr  and 
facilitate  others  with  the  re  |uisit 


expertise,  including  former 


(if  I'ilkington  and  its  lircns(  es,  to  enter 
the  market.  U  is  expected  t^  at  the 
( ombinalion  of  unrestraine  i  existing 
manufacturers  and  new  ent  ants  will 
result  in  imprtjved  glass  pr(  cnsses  at 
lower  prices 

IV 


Ht'iiii-dies  Available  to  I'rivi  tt 


Set:tion  4  of  the  Clayton 
U.S.C.  15.  provides  that  ain 
has  been  injured  as  a  result 
prohibited  by  the  antitrust  1 
bring  suit  in  federal  court  ti 
three  times  the  damages  sui 
well  as  costs  and  reasonabl* 
fe«;s.  Entry  of  the  proposed 
ludgnient  will  neither  impa 
the  bringing  of -^uch  actions 
provisions  of  section  5(a)  o 
Act,  15  U.S.C.  16(a).  the  juci 
no  prima  facie  effect  in  any 
li'wsuits  that  may  be  brougl 
defendants  in  this  matter. 
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Pracfchires  Available  far  Mr 
Ihr  Proposed  Judgment 

As  provided  by  the  .Antitr 
Hroredures  and  Penalties 
j)erson  believi.ng  that  the 
judgment  should  be  modific 
.submit  WTitton  comments  to 
Chief.  Professions  and  Int^ll 
Property  Section.  U  S.  Depa 
lu.stire.  Antitrust  Division.  5 
Street.  N\V..  room  9903.  VVa 
DC  21)001.  within  the  60-da\ 
provided  by  the  Act.  Thest 
;iih1  the  L'ep.irtment's  res 
"  filed  with  the  Court  ajid  pu 
the  Federal  Register.  Ail  ( 
be  given  due  consideration 
l)i!partj.n!>nt  of  Justice,  whic.l 
free,  pursuant  to  a  stipulatio 
the  United  States  and  d^fciu 
withdraw  its  consent  to  the  j 
ludgnient  at  any  time  prior  t' 
.Stf.tiDu  I  of  the  proposed  Fii 
judgment  provides  that  the  ( 
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modification,  interpretation,  or 
enforcrement  of  the  Final  Judgment. 

VI 

Determinative  Materials/Documents 

No  materials  or  documents  of  the  type 
described  in  Section  2(b)  of  the 
Antitrust  Procedures  and  Penalties  Act. 
15  U.S.C.  §  lf)(b),  were  considered  in 
formulating  the  proposed  Final 
Judgment. 

VII 

Alternative  to  the  Proposed  Final 
Judgment 

1  he  alternative  to  the  proposed  Final 
Judgment  is  a  full  trial  on  the  merits. 
That  alternative  was  rejected  because 
the  relief  provided  in  the  proposed 
Judgment  will  fully  and  effectively  open 
the  market  to  competition,  as  well  as 
eliminate  any  residual  effects  of  the 
alleged  violations,  and  would  produce 
immediate  positive  competitive  impact; 
litigation  would  involve  obvious  risks  as 
well  as  substantial  costs  to  the  United 
States;  and  preparing  the  case  for  trial, 
trying  it.  and  disposing  of  appeals  after 
trial  might  delay  obtaining  any  relief  for 
several  years. 

Dated:  May  25.  1994. 

Rt;spct:lfu!:y  subinittcd, 
K.  Craig  VVildfaiig. 

Special  Counsel  to  the  Assistant  Attorney 
General.  Antitniyt  Dhision. 
Kurt  Shaffer! , 
Thomas  H.  I.iddie. 
Molly  L.  UeFlussrht^re. 
)(ihn  B.  Amett,  Sr.. 
.M.  Lin?  Doane. 

Attiirneys.  US  Drfinrtnwntafjv.stire. 
Antitrust  Division.  5.55  4th  Street.  WV.Hoom 
0903  fCB.  Washinglon.  D.C.  2(1001.  202 '307- 
04117 

Certificate  of  Service 

The  undersigned  hereby  certifies  that 
on  this     day  of  May.  1994  he  caused 
true  and  correfit  copies  of  the  foregoing 
Complaint.  Stipulation.  Competitive 
Impact  Statement,  and  Government's 
Motion  Under  Local  Rule  1.2(e)(1)  To 
Assign  This  Case  With  Above-.Named 
Related  Cases  to  be  served  by  mail  upon 
the  ffdiowing: 

lohii  H.  Shcmefield.  Esq..  Morgan.  Lewis 
&  Bf>ckius,  1800  M  Street.  NVV., 
Washington.  DC  20036— Attornev  for 
Defendants  Pilkington  pic.  Pilkin'gK.-n 
Holdings  Inc..  and  Lib!)ev-Owens- 
Ii.rd  Co.  in  CIV  92-7.52-tUC-\VDB, 
CIV  93-552-TUC-VVDB,  and  CIV  94- 
TL'C-WDB. 
Thomas  D.  Barr.  Esq..  Cravath.  Swaviie 
ji-  Moore.  Worldwide  Plaza.  825 
Eighth  Avenue,  N»;w  York.  NY 
10019— Attornev  for  Plaintiff  Pl'(i 


Industries.  Inc.  in  CIV  92-775-TUC- 
WDB. 

Kenneth  C.  Anderson.  Esq.,  685  Third 
Avenue,  New  York,  NY  10017— 
Attorney  for  Plaintiff  International 
Technologies  Consultants.  Inc.  in 
C1V-93-552-TUC-VVDB. 

Jeffrey  Willis.  Esq..  Streich  Lang,  33  N. 
Stone  Avenue.  Tucson.  AZ  85701 — 
Attorney  for  Defendant  Guardian 
Industries  Corporation  in  CIV-93- 
552-TUC-WDB. 

Donald  A.  Wall.  Esq.,  Squire.  Sanders  & 
Dernpsey.  Two  Renaissance  Square. 
40  North  Central  Avenue,  Suite  2700, 
Phoenix.  AZ  85004-4441— Attorney 
for  Defendant  AFG  Industries.  Inc.  in 
C1V-93-552-TUC-WDB. 

K.  Craig  VVildfang, 

Attorney  for  the  United  States. 

iFR  Doc.  94-14046  File.-j  6-1.^-94;  H  45  ,iin| 

BILLING  CODE  441(M)1-M 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Importer  of  Controlled  Substances; 
Notice  of  Registration 

By  Notice  dated  March  21,  1994.  and 
published  in  the  Federal  Register  on 
April  1,  1994  (59  FR  15458),  Knight 
."^eed  Company,  Inc.,  151  W.  126th 
St.-e(?t,  Burnsville.  Minnesota  55337. 
made  application  to  the  Drug 
Enforcement  Administration  to  be 
registered  as  an  importer  of  Marihuana 
(7360),  a  basic  class  of  controlled 
substance  listed  in  Schedule  I. 

No  comments  or  objections  have  been 
received.  Therefore,  pursuant  to  section 
10()8{a)  of  the  Controlled  Substances 
Import  and  Export  Act  and  in 
accordance  with  Title  21  Code  of 
Federal  Regulations  1311.42.  the  above 
firm  is  granted  registration  as  an 
importer  of  the  ba.sic  class  of  controlled 
substance  listed  above. 

Dated:  .Miiy  2,=H  1994. 
Cnne  R.  Haislip. 

Drputy.'\ssi.-itant  .administrator.  Offite  > ■( 
Diversion  Control.  Drug  Enforcement 
.administration. 

\\R  Dor..  94-14ri:i4  Filed  fi-l,<-')4.  «:4.^.  .mi] 

BILLING  CODE  4410-09-AI 


[Docket  No.  93-21] 


Wilbert  McClay,  Jr.,  M.D.;  Revocation 
of  Registration 

On  Novenibtir  24.  1992.  the  Depot  v 
Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration  (DEA),  i.ssued  an  Order 
to  Show  Cause  to  Wilbert  McClav.  |r., 


M.D.  (Respondent),  of  Baton  Rouge, 
Louisiana,  proposing  to  revoke  his  DEA 
Certificate  of  Registration,  AM3221708. 
and  deny  any  pending  applications  for 
registration  as  a  practitioner.  The 
statutory  basis  for  seelung  the 
revocation  of  the  Certificate  of 
Registration  was  that  Respondent's 
continued  registration  would  be 
inconsistent  with  the  public  interest,  as 
that  term  is  used  in  21  U.S.C.  823(f)  and 
21  U.S.C.  824(a)(4). 

Respondent,  through  counsel, 
requested  a  hearing  on  the  issues  raised 
by  the  Order  to  Show  Cause,  and  the 
m.atter  was  docketed  before 
Administrative  Law  Judge  Paul  A. 
Tenney.  Following  prehearing 
procedures,  a  hearing  was  held  in  New 
Orleans,  Louisiana  on  August  10,  1993. 
On  October  6,  1993,  in  his  findings  of 
fact,  conclusions  of  law,  and 
recommended  ruling,  the  administrative 
law  judge  recommended  a  suspension  of 
Respondent's  DEA  registration,  to  run 
concurrently  with  the  suspension  of  his 
Kiodical  license  by  the  Louisiana  State 
Board  of  Medical  Examiners,  as  well  as 
the  concurrent  indefinite  suspension  of 
his  Schedule  II  privileges. 

On  October  18,  1993,  the  Government 
filed  exceptions  to  Judge  Tenney's 
opinion,  and  on  November  8, 1993,  the 
administrative  law  judge  transmitted  the 
record  to  the  then-Acting  Administrator. 
The  Deputy  Administrator  has  carefully 
considered  the  entire  record  in  this 
matter  and,  pursuant  to  21  CFR  1316.67, 
hereby  issues  his  final  order  in  this 
matter  based  upon  findings  of  fact  and 
conclusions  of  law  as  hereinafter  set 
forth. 

The  administrative  law  judge  found 
that  in  August  1984,  a  hearing  was  held 
before  the  Louisiana  State  Board  of 
Medical  Examiners  (Board)  to  determine 
whether  Respondent  prescribed  legally 
controlled  substances  in  other  than  a 
legal  or  legitimate  manner,  and  to  allow 
him  to  respond  to  charges  of  "medical 
incompetency"  under  the  Louisiana 
State  Medical  Practice  Act.  The  charges 
were  based  on  an  investigation 
conducted  by  the  Louisiana  Division  of 
Nju'cotics  and  Dangerous  Drugs.  The 
investigation  revealed  that  from  January 
1979  through  October  1982,  Respondent 
prescribed  a  number  of  Schedule  II 
controlled  substances. 

Following  the  hearing,  the  Board 
issued  a  decision  on  January  31,  1985, 
in  which  it  found  that  Respondent  had 
issued  prescriptions  without  a 
legitimate  medical  purpose  and  ordered 
that  Respondent's  hcense  to  practice 
medicine  be  suspended  for  three 
months,  followed  by  a  three-year  period 
of  probation.  The  Board  further  ordered 
that  Respondent  surrender  his  state  and 


Federal  permits  to  handle  Schedule  II 
and  Schedule  HI  controlled  substances. 
After  the  three  year  probation  period, 
the  Board  reinstated  Respondent's 
Schedule  III  privileges,  however,  his 
Schedule  II  privileges  remained 
suspended  indefinitely. 

In  April  1988,  the  Respondent 
contacted  the  Board's  Executive 
Secretary  concerning  his  probationary 
status.  The  Executive  Secretary 
erroneously  advised  the  Respondent 
that  because  he  had  successfully 
completed  his  probation,  his  medical 
license  and  controlled  substances 
privileges  were  unrestricted. 

In  addition,  the  Executive  Secretary 
mistakenly  mailed  a  notification  letter 
to  the  Louisiana  Department  of  Health 
and  Human  Resources.  Division  of 
Licensing  and  Certification,  informing 
them  that  Respondent's  Schedule  II 
controlled  substances  privileges  were  no 
longer  restricted.  Upon  discovering  the 
error,  the  Executive  Secretary  attempted 
unsuccessfully  to  telephone  the 
Respondent.  Following  Respondent's 
probation  period,  DEA  issued 
Respondent  a  Certificate  of  Registration 
limited  to  Schedules  IV  and  V,  and  in 
reliance  on  the  Board's  incorrect 
information.  Respondent's  DEA 
registration  was  modified  to  include 
Schedule  II  and  III  in  June  t988.  The 
registration  was  renewed  on  March  3. 
1990,  in  Schedules  II-V. 

On  July  29, 1988,  the  Board's 
Executive  Secretary  sent  a  letter  to  the 
Respondent  advising  him  that  she  had 
misread  the  Board's  1985  order  and  that 
the  Respondent  remained  without 
Schedule  II  privileges.  On  August  1, 
1988,  the  Program  Manager  for  the 
Division  of  Licensing  and  Certification 
at  the  Louisiana  Department  of  Health 
and  Human  Resources  sent  Respondent 
a  copy  of  his  state  controlled  substances 
license  and  informed  the  Respondent 
that  since  his  medical  license  had  been 
restricted  by  the  Board,  his  controlled 
substances  license  must  also  be 
restricted. 

After  receiving  erroneous  information 
fiom  die  Board  that  Respondent  had  an 
unrestricted  medical  license,  the 
Division  of  Licensing  and  Certifiradon 
sent  a  second  letter  to  the  Respondent 
on  August  19. 1988.  with  an  enclosed 
unrestricted  state  controlled  substances 
license. 

When  the  Board  was  informed  that 
Respondent  had  b^en  issued  an 
unrestricted  state  controlled  substances 
license,  the  Board  again  wrote  to  the 
Respondent  on  September  12, 1988, 
advising  him  that  he  had  been 
mistakenly  issued  an  unrestricted 
controlled  substances  registration  and 


that  his  Schedule  II  privileges  remained 
suspended. 

On  September  29, 1988.  the 
Respondent  appeared  before  the  Board 
to  request  that  the  Board  lift  the 
restrictions  that  had  been  placed  on  his 
medical  license  and  prescribing 
privileges.  The  Board  Lnformed  the 
Respondent  that  his  schedule  II 
privileges  would  remain  suspended. 

In  July  1991.  the  Board  received 
information  that  the  Respondent  had  . 
written  three  prescriptions  in  1991  for 
Schedule  II  controlled  substances.  Ot 
July  2.  1991.  DEA  contacted  the 
Respondent  by  telephone,  requcsti.-ig 
that  he  surrender  his  registration  so  that 
it  could  be  modified  to  refiect  an 
authorization  to  handle  Schedules  Ill-V. 
Respondent  informed  DEA  that  it 
received  incorrect  information  from  the 
Board,  and  that  Respondent  was.  in  fact, 
permitted  to  prescribe  Schedule  II 
controlled  substances.  The  DEA  also 
sent  Respondent  a  letter  dated  July  2.1. 
1991 .  requesting  the  voluntary 
surrender  of  his  Schedule  11  and  IIN 
privileges.  Shortly  thereafter,  the 
Respondent  notified  DEA  in  writing  of 
his  refusal  to  voluntarily  surrender  his 
Schedule  II  privileges. 

The  Respondent  testified  at  the 
administrative  hearing  that  because  of 
his  relocation  to  another  office,  he  did 
not  receive  the  August  1.  1938  notice 
from  the  Program  Manager  for  the 
Division  of  Licensing  and  Certification 
regarding  the  restrictions  that  were 
placed  on  his  medical  license  and 
controlled  substances  license  until  the 
summer  of  1992.  The  Respondent  also 
testified  that  although  he  received  the 
September  12, 1988  letter  from  the 
Board  advising  him  that  he  had  been 
mistakenly  issued  an  unrestricted 
controlled  substances  registration  and 
that  his  Schedule  II  privileges  remained 
suspended,  he  did  not  read  it  because, 
in  his  opinion,  "the  letter  was  •   •   « 
moot."  The  administradve  law  judge 
found  Respondent's  testimony  in  this 
regard  not  credible,  since  the 
Respondent  impficitly  demonstrated 
knowledge  of  the  contents  of  the  letters 
by  appearing  before  the  Board  in 
September  1988  to  request  that  the 
restrictions  be  removed  from  his 
medical  license. 

The  Respondent  also  admitted  at  the 
administrative  hearing  that  he  wrote 
three  prescriptions  for  Schedule  II 
controlled  substances  in  1991  and  that 
he  was  unaware  of  any  restriction  that 
would  have  prohibited  him  from 
prescribing  these  controlled  substances. 
Respondent  further  testified  that  DEA 
did  not  ask  him  to  surrender  his  DEA 
n^gistration. 
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Factors  two.  four  and  five  are  applicable 
based  upon  Respondent's  abuse  of  his 
Schedule  II  prescribing  privileges 
during  the  period  of  January  1979  and 
October  1982,  and  his  unauthorized 
prescribing  of  Schedule  II  controlled 
substances  on  three  occasions  in  1991. 

Respondent  argued  that  he  believed 
that  he  was  in  full  compliance  with 
State  and  Federal  law  since  he  had  a 
Certificate  of  Registration  from  both  the 
State  of  Louisiana  and  the  DEA.  The 
administrative  law  judge  concluded  that 
Respondent's  reliance  upon  these 
mistakenly  issued  documents  was 
unreasonable.  Respondent  was  notified 
on  several  occasions  by  both  letter  and 
telephone  conversations  that  his 
Schedule  II  controlled  substances 
privileges  had  been  erroneously 
reinstated. 

The  administrative  law  judge 
recommended  a  suspension  of 
Respondent's  DEA  Certificate  of 
Registration  to  run  concurrently  with 
the  suspension  of  Respondent's  medical 
license  by  the  Board.  The  administrative 
law  judge  further  recommended  that  the 
suspension  of  the  Respondent's 
Schedule  II  privileges  be  continued  for 
the  period  of  the  State's  suspension, 
which  is  currently  indefinite. 

The  Government  filed  exceptions  to 
the  administrative  law  judge's 
recommendation  of  a  suspension  of 
Respondent's  DEA  registration  to  run 
concurrently  with  the  state's 
suspension,  since  the  record  was  not 
clear  as  to  whether  the  Respondent  has 
already  served  the  six  month 
suspension  of  his  state  license  in  view 
of  the  various  appeals  and  stays  of  the 
Board's  decision.  The  Government  also 
took  exception  to  the  administrative  law 
judge's  recommendation  that  the 
su.spension  of  the  Respondent's  DEA 
Schedule  II  privileges  coincide  with  the 
state's  indefinite  suspension  of  those 
privileges.  The  Government  argued  that 
Respondent's  flagrant  disregard  for  the 
rules  and  regulations  pertaining  to 
controlled  substances  warranted,  at  the 
very  least,  revocation  of  his  Schedule  II 
privileges. 

The  Deputy  Administrator  having 
considered  the  entire  record  adopts  the 
administrative  law  judge's  findings  of 
fact  and  conclusions  of  law,  however, 
disagrees  with  both  aspects  of  the 
recommended  ruling  of  a  suspension  of 
Respondent's  DEA  registration.  The 
record  is  clear  that  Respondent  issued 
controlled  substance  prescriptions 
without  legitimate  medical  purpose  and 
not  in  the  good  faith  administration  of 
bona  fide  treatment.  The  Respondent 
lost  all  of  his  controlled  substance 
privileges  on  two.  albeit  short,  occasions 
in  1985  (three  months)  and  1992  (six 


months).  It  is  uncontroverted  that 
Respondent  lost  his  Schedule  II 
privileges  in  January  1985,  and  they 
were  never  restored.  Despite  these 
prohibitions,  he  prescribed  Schedule  II 
controlled  substances  on  at  least  three 
occasions  in  1991.  and  although  he  was 
notified  on  several  occasions  that  the 
reinstatement  of  his  Schedule  II 
privileges  was  erroneous,  he  refused  to 
surrender  any  of  his  registrations. 
Respondent  has  shown  repeated 
disregard  for  the  rules  and  regulations 
relating  to  controlled  substances. 

The  Deputy  Administrator  concludes 
.that  a  suspension  of  Respondent's  DEA 
Certificate  of  Registration  to  run 
concurrent  with  the  Louisiana  Board's 
six  month  suspension  is  minimal  and 
ineffective.  Accordingly,  the  Deputy 
Administrator  of  the  Drug  Enforcement 
Administration,  pursuant  to  the 
authority  vested  in  him  by  21  U.S.C.  823 
and  824  and  28  CFR  0.100(b)  and  0.104, 
hereby  orders  that  DEA  Certificate  of 
Registration.  AM3221708,  issued  to 
Wilbert  McClay,  Jr.,  M.D.,  be  and  it 
hereby  is,  revoked,  however,  after  one 
year,  favorable  consideration  will  be 
given  to  an  application  for  a  limited 
registration.  This  order  is  effective  July 
14,  1994. 

Dated:  June  6.  1094. 
Stephen  H.  Greene, 

Dep  uty  Admin  istra  tor. 

IFR  Doc.  94-14:^35  Filed  6-13-94;  8:45  am] 
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Manufacturer  of  Controlled 
Substances;  Registration 

By  Notice  dated  March  21,  1994,  and 
published  in  the  Federal  Register  on 
April  1. 1994.  (59  FR  15459).  Stepan 
Chemical  Company  Natural  Products 
Department.  100  \V.  Hunter  Avenue. 
Maywood,  New  Jersey  07607,  made 
application  to  the  Drug  Enforcement 
Administration  (DEA)  to  be  registered  as 
a  bulk  manufacturer  of  the  basic  classes 
of  controlled  substances  listed  below: 


Drug 


Cocaine  (9041) 

Benzoylecgonine  (9180) 


Schedule 


Comments  were  received,  however, 
no  written  request  for  a  hearing  was 
received.  Therefore,  pursuant  to  section 
303  of  the  Comprehensive  Drug  Abuse 
Prevention  and  Control  Act  of  1970  and 
title  21.  Code  of  Federal  Regulations. 
§  1301.54(e).  the  Deputy  Assistant 
Administrator.  Office  of  Diversion 
Control,  hereby  orders  that  the 
application  submitted  by  the  above  firm 
for  registration  as  a  bulk  manufacturer 


of  the  basic  classes  of  controlled 
substances  listed  above  is  granted. 

Dated:  May  16. 1994. 
Gene  R.  Haislip, 

Deputy  Assistant  Administrator,  Offica  of 
Diversion  Control.  Drug  Enforcement 
Administration. 

IFR  Doc.  94-14336  Filed  5-1.3-94:  8:45  am) 
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DEPARTMEhfT  OF  LABOR 
Office  of  the  Secretary 

Agency  Recordkeeplng/Reporting 
Requirements  Under  Review  by  the 
Office  of  Management  and  Budget 
(0MB) 

BACKGROUND:  The  Department  of  Labor, 
in  carrying  out  its  responsibilities  under 
the  Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35),  considers  comments  on  the 
reporting/recordkeeping  requirements 
that  will  affect  the  public. 

LIST  OF  RECORDKEEPING/REPORTING 
REQUIREMENTS  UNDER  REVIEW:  As 
necessary,  the  Department  of  Labor  will 
publish  a  fist  of  the  Agency 
recordkeeping/reporting  requirements 
under  review  by  the  Office  of 
Management  and  Budget  (OMB)  since 
the  last  list  was  published.  The  list  will 
have  all  entries  grouped  into  new 
collections,  revisions,  extensions,  or 
reinstatements.  The  Departmental 
Clearance  Officer  will,  upon  request,  be 
able  to  advise  members  of  the  public  of 
the  nature  of  the  particular  submission 
they  are  interested  in. 

Each  entry  may  contain  the  following 
information: 

The  Agency  of  the  Department  issuing 

this  recordkeeping/reporting 

requirement. 
The  title  of  the  recordkeeping/reporting 

requirement. 
The  OMB  and/or  Agency  identification 

numbers,  if  applicable. 
How  often  the  recordkeeping/reporting 

requirement  is  needed. 
Whether  small  businesses  or 

organizations  are  affected. 
An  estimate  of  the  total  number  of  hours 

needed  to  comply  with  the 

recordkeeping/reporting  requirements 

and  the  average  hours  per  respondent. 
The  number  of  forms  in  the  request  for 

approval,  if  applicable. 
An  abstract  describing  the  need  for  and 

uses  of  the  information  collection. 


COMMENTS  AND  QUESTIONS:  Copies  of  the 
recordkeeping/reporting  requirements 
may  be  obtained  by  calling  the 
Departmental  Clearance  Officer. 
Kenneth  A.  Mills  ((202)  219-5095). 
Comments  and  questions  about  the 
items  on  this  list  should  be  directed  to 
Mr.  Mills,  Office  of  Information 
Resources  Management  Policy,  U.S. 
Department  of  Labor,  200  Constitution 
.    Avenue.  NVV.,  room  N-1301. 
Washington,  DC  20210.  Comments 
should  also  be  sent  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attn:  OMB  Desk  OfTicer  for  (BLS/DM/ 
ESA/ETA/OAW/MSHA/OSHA/PWBA/ 
VETS),  Office  of  Management  and 
Budget,  room  3001,  Washington,  DC 
20503  ((202)  395-7316). 

Any  member  of  the  public  who  wants 
to  comment  on  recordkeeping/reporting 
requirements  which  have  been 
submitted  to  OMB  should  advise  Mr. 
Mills  of  this  intent  at  the  eariiest 
possible  date. 

Revision 

Employment  and  Training 
Administration 

Contributions  Operations 

1205-0178;  ETA  581 

Quarterly 

State  or  local  governments 

53  respondents;  8  hours  per  response; 
1.696  total  hours;  1  form 
Pro\ides  quarterly  data  on  State 

agencies'  volume  and  performance  in 

wage  processing,  number  and 

promptness  of  liable  employer 

registrations,  number  delinquent  in 

filing  contribution  reports,  number  and 

extent  of  tax  delinquencies  and  results 

of  field  audit  program. 

Reinstatement 

Occupational  Safety  and  Health 

Administration 
Ionizing  Radiation 
1218-0103 
On  occasion 
Businesses  or  other  for-profit;  .small 

businesses  or  organizations 
48  respondents;  2  iiours  per  response; 

96  total  hours 

The  purpose  of  this  standard  and  its 
information  collection  requirements  is 
to  provide  protection  for  employees 
from  the  adverse  health  effects 
associated  with  occupational  exposure 
to  Ionizing  Radiation.  The  standard 
requires  that  employers  notify  the 
Occupational  Safety  and  Health 
Administration  oflonizing  Radiation 
overexposure. 


Signed  at  Washington.  DC  this  9th  day  of 
lune,  1994. 

Kenneth  A.  Mills, 

Departmental  Clearance  Officer 

[FR  Doc.  94-14406  Filed  6-13-94;  8:45  am) 
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Employment  and  Training 
Administration 

Investigations  Regarding  Certifications 
of  Eligibility  to  Apply  for  Worker 
Adjustment  Assistance 

Petitions  have  been  filed  with  the 
Secretary  of  Labor  under  Section  221(a) 
of  the  Trade  Act  of  1 974  ("the  Act")  and 
are  identified  in  the  Appendix  to  this 
notice.  Upon  receipt  of  these  petitions, 
the  Director  of  the  Office  of  Trade 
Adjustment  Assistance,  Employment 
and  Training  Administration,  has 
instituted  investigations  pursuant  to 
Section  221(a)  of  the  Act. 

The  purpose  of  each  of  the 
investigations  is  to  determine  whether 
the  workers  are  eligible  to  apply  for 
adjustment  assistance  under  Title  II. 
Chapter  2,  of  the  Act.  The  investigations 
will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 
or  partial  separations  began  or 
threatened  to  begin  and  the  subdivision 
of  the  firm  involved. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing,  provided  such 
request  is  filed  in  writing  with  the 
Director,  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  June  24.  1994. 

Interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  investigations  to 
the  Director,  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  June  24,  1994. 

The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 
the  Director,  Office  of  Trade  Adjustment 
Assistance,  Employment  and  Training 
Administration.  U.S.  Department  of 
Labor.  200  Constitution  Avenue,  NW.. 
Washington.  DC  20210. 

Signed  at  Washington.  DC  this  31.st  dav  of 
May,  1994. 
Violet  Thompson, 

Deputy  Director.  Office  of  Trade  Adjustment 
Assistance. 


Petitioner  (union/workers/fi  m) 


Fruit  of  The  Loom  (Wkrs)  

Western  Consuttants,  Inc.  (Wkr^) 
Valdese  Textiles,  Inc.  (Co)  ... 


Sportswear  Associates,  Inc.  (Wlirs) 
Smith  Equipment  Co.,  Inc.  (Wkrf) 
Smith  Megapak,  Inc.  (Wkrs)  .... 
Sharp  Electronics  Corp.  (Wkrs) 
Pennzoil  Products  Co.  (IDE)  ... 
Goody  Products,  Inc.  (Wkrs)  ... 
Douglas  &  Lomason  Co.  (Co)  .. . 

CINCH  Connectors  (Wkrs)  

Chock  Full  O'Nuts  (Co)  

Breckenridge  (ILGWU)  

Biirs  Well  Service  (Wkrs)  

Armco     Corp^Empire      Detroit 

(USWA). 
Walker  Manufacturing  Co.  (UAV\ 
True  Temper  Hardware  Co. 
District  No.  4,  NMU/MEBA  (NMl|) 
Lou  Levy  &  Son  (ILGWU) 

Guiberson  AVA  (Co) 

Lou  Levy  &  Son  (ILGWU) 


)  . 
(Wk  s) 


Investigations  Regarding  Cbrtifications 
of  Eligibility  to  Apply  for  NAFTA 
Transitional  Adjustment  Assistance 


lal 
fi  led 
(in 


Tit  e 


Petitions  for  transitional  a 
assistance  under  the  North 
Free  Trade  Agreement-Tran^ti 
Adjustment  Assistance  Impl 
Act  (Pub.  L.  103-182).  herei 
(N'AFTA-TAA),  have  been 
State  Governors  under  Secti 
Subchapter  D.  Chapter  2 
Trade  Act  of  1974,  as  amendfed 
identified  in  the  Appendix 
Notice.  Upon  notice  from  a 
that  a  NAFTA-TAA  petition 
received,  the  Director  of  the 
Trade  Adjustment  Assistanci  f 
Employment  and  Training 
Administration  (ETA),  Depa 


;ti> 


Petitioner  (union/workers  'firm) 


DeSoto,  Inc.  (Wkrs) 


Vi/alker  Manufacturing  Company; |Newark  Plant 
(UAW). 

Kayser-Roth  Corporation;  No  Nonsense  Fac- 
tory Outlet.  Inc.  (Wkrs). 

Pacific  Sound  Resources  Inc.;  Seattle  and 
Bainbridge  Island  (AFL-CIO) 

Safeway.  Inc.;  M.I.S.  (Wkrs)  .... 


S    &    H    Fabricating    and    Engineering,    Inc. 
(GMP). 


APPENDIX 


Location 


Steel 


Osceola,  AR  ... 
Denver,  CO  .... 
New  York,  NY 

Lafayette,  TN  .. 

Clifton,  NJ  

Clifton,  NJ  

Mahwah,  NJ  .... 
Bradford,  PA  ... 

Kearny,  NJ  

Phenix  City,  AL 
New  Hope,  MN 

Linden,  NJ 

Boston,  MA  

St.  Codell.  KS  . 
Mansfield,  OH  . 

Hebron,  OH 

Anderson,  SC  .. 
Port  Arthur,  TX 
Jersey  City,  NJ 

Dallas,  TX  

New  YorV,  NY  . 


Date  re- 
ceived 


05/31/94 
05/31/94 
05/31/94 

05/31/94 
05/31,^94 
05/31/94 
05/31/94 
05/31/94 
05/31/94 
05/31/94 
05/31/94 
05/31/94 
05/31/94 
05/31/94 
05/31/94 

05/31/94 
05/31/94 
05/31/94 
05/31/94 
05/31/94 
05/31/94 


Date  of  pe- 
tition 


04/15/94 
04/20/94 
05/23;'94 

05/13/94 
05/16/94 
05/16/94 
05/12/94 
05/17/94 
05/18/94 
04/29/94 
05/20/94 
05/13/94 
05/16/94 
04/30/94 
05/05/94 

05/20/94 
05/12/94 
05/09/94 
05/13/94 
05/20/94 
05/13/94 


Petition 
No. 


29.912 
29,913 
29,914 

29,915 
29,916 
29,917 
29,918 
29,919 
29,920 
29.921 
29,922 
29.923 
29.924 
29.925 
29,926 

29,927 
29,928 
29,929 
29,930 
29,931 
29,932 


Articles  produced 


Tee  Shirts. 
Oil  and  Gas. 

Polyester  Woven  and  Jacquards  Fab- 
ric. 
Ladies  Sportswear 
Smoking  Ovens. 
Smoking  Ovens. 
Consumer  Electronic  Servicing. 
Crude  Oil. 
Barrettes. 
Auto  Trim. 

Electrical  Connectors. 
Coffee. 

Ladies  Dresses  and  Sportswear. 
Fix  Oil  Wells. 
Steel. 

Exhaust  Systems. 
Cutting  Tools. 
Petroleum  Products. 
Ladies'  Coats. 
Oilfield  Sen,ices. 
Ladies"  Coats. 


ijustment 
American 
ionai 
jmentation 
fter  called 

v/ith 
250(a)  of 
II,  of  the 


,  are 

this 


(governor 
has  been 
Dffice  of 
(OTAA). 

tment  of 


Labor  (DOL),  announces  the  filing  of  the 
petition  and  takes  actions  pursuant  to 
paragraphs  (c)  and  (e)  of  Section  250  of 
the  Trade  Act. 

The  purpose  of  the  Governor's  actions 
and  the  Labor  Department's 
investigations  are  to  determine  whether 
the  workers  separated  from  employment 
after  December  8,  1993  (date  of 
enactment  of  Public  Law  103-182)  are 
eligible  to  apply  for  NAFTA-TAA  under 
Subchapter  D  of  the  Trade  Act  because 
of  increased  imports  from  or  the  shift  in 
production  to  Mexico  or  Canada. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  mav 
request  a  public  hearing  with  the 
Director  of  OTAA  at  the  U.S. 

Appendix 


Department  of  Labor  (DOL)  in 
Washington,  DC,  provided  such  request 
is  filed  in  WTiting  with  the  Director  of 
OTAA  not  later  than  June  24,  1994. 

Also,  interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  petitions  to  the 
Director  of  OTAA  at  the  address  shown 
below  not  later  than  June  24,  1994. 

Petitions  filed  with  the  Governors  are 
available  for  inspection  at  the  Office  of 
the  Director,  OTAA,  ETA,  DOL,  room 
C-4318.  200  Constitution  Avenue,  N\V., 
Washington,  DC  20210. 

Signed  at  Washington,  DC,  this  6th  dav  of 
June.  1994. 

Violet  Thompson, 

Deputy  Director.  Office  of  Trade  Adjustment 
Assistance. 


Location 


Stone  Mountain,  GA 
Hebron,  OH  

Greenslxiro,  NC 

Seattle,  WA  

Oakland.  CA 

Sanford,  FL  


Date  re- 
ceived at 
Governor's 
office 


05/24/94 
05/26/94 

05/31/94 
05/31/94 
05/31/94 
06/01/94 


Petition 
No. 


NAFTA- 
00119 

NAFTA- 
00120 

NAFTA- 

00121 
NAFTA- 

00122 
NAFTA- 

00123 
NAFTA- 

00124 


Articles  produced 


Liquid  soap  for  automatic  dishwashers. 

Exhaust  systems;  manufacturing  of  welded 
assemblies  including  pipes,  flanges,  muf- 
flers, and  resonators. 

Panty  hose  and  socks. 

Pressure  presea-ed  lumber,  poles  and  pil- 
ings. 
Programming  services  (ie;  MIS  systems). 

A;r  conditioners  for  automobiles. 
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Petitioner  (unlon/'workers/firm) 


Wells  Lament  Corp.;  Portland  Glove  Company 

(ACTWU). 
Xentek,  Inc.  (Co.) 


Location 


Carlton,  OR  

San  Marcos,  CA 


Date  re- 
ceived at 
Governor's 
office 


05,'24,94 
05.'27/94 


Petition 
No. 


NAFTA- 
00125 

NAFTA- 
00126 


Articles  produced 


Leather  gloves. 

Electric  transformers  manufacturing. 
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BILLING  CODE  4510-«>-M 


Notice  of  Determinations  Regarding 
Eligibility  To  Apply  for  Worker 
Adjustment  Assistance  and  NAFTA 
Transitional  Adjustment  Assistance 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974,  as  amended,  the 
Department  of  Labor  herein  presents 
summaries  of  determinations  regarding 
eligibility  to  apply  for  trade  adjustment 
assistance  for  workers  (TA-W)  issued 
during  the  period  of  May,  1994. 

In  order  for  an  affirmative 
determination  to  be  made  and  a 
certification  of  eligibility  toapplv  for 
worker  adjustment  assistance  to  be 
issued,  each  of  the  group  eligibility 
requirements  of  Section  222  of  the  ,'\ct 
must  be  met. 

(1)  That  a  significant  number  or 
proportion  of  the  workers  in  the 
workers'  firm,  or  an  appropriate 
subdivision  thereof,  have  become  totally 
or  partially  separated, 

(2)  That  sales  or  production,  or  both. 
of  the  firm  or  subdivision  have 
decreased  absolutely,  and 

(3)  That  increases  of  imports  of 
articles  like  or  directly  competitive  with 
articles  produced  by  the  finn  or 
approprinte  subdivision  have 
cpr.liibuted  importantly  to  the 
separations,  or  threat  thereof,  and  to  the 
absolute  decline  in  sales  or  production. 

Negative  Determinations  for  Worker 
Adjustment  Assistance 

In  each  of  the  following  cases  the 
investigation  revealed  that  criterion  (3) 
has  not  been  met.  A  sur\'ey  of  customers 
indicated  that  increased  imports  did  not 
contribute  importantly  to  worker 
separations  at  the  firm. 

TA-W-29.508;  J  &■  R  Wood  Products. 

Inc.,  Roseburg,  OR 
TA-W-29.574:  Martin  Marietta 

Magnesia  Specialties,  Inc.. 

Manistee,  MI 
TA-W-29,496: Electronix  Serxicenter. 

Irving,  TX 
TA-W-29,708;  Ottenheimer  &■  Co.. 

Rnckv  Mount.  VA 


TA-W-29.805:  Radforni  Tool  Co..  East 

McKeesport,  PA 
TA-W-29,413  &  TA-\V-29:414:  Adobe 

Mining  Co.,  Kittannini;.  PA  and 

Midland,  TX 

In  the  following  cases,  the 
investig.-ition  revealed  that  the  criteria 
for  eligibility  have  not  been  met  for  the 
reasons  specified. 

TA-W-29,448;  Ingersoll-Dres.'.er  Pump 
Co.,  Phillipsburg.  S) 

Increased  imports  did  not  co.-Jribuie 
importantly  to  worker  separations  at  the 
firm. 

TA-\V-29.562:  Hembree  Well  St-nice 
Inc..  Ellis,  KS 

The  V.  orkers"  firm  does  not  produce 
an  aiticle  as  required  for  certifirticn 
under  Section  222  of  the  Trade  Art  of 
1974. 

TA-W-29.537:  Hembree  Well  Senice. 
Inc.,  Ness  City.  KS 

The  v.orkers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  Section  Z22  of  the  Trade  Act  of 
1974. 

TA-W-29,626:  Jockey  Intl.  Inc.. 

Distribution  Center,  Kenosha.  Wl 
The  v.orkers'  firm  docs  not  produce 
an  article  as  required  for  certification 
under  Section  222  of  the  Tradr?  Act  of 
1974. 

TA-W-29,664:  Bristol  Consolidntors. 
Inc.,  Greenville,  PA 
The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  Section  222  of  the  Trade  Act  of 
1974. 

TA-W-29.699;  Weyerhaeuser  Co.. 
Klamath  Falls,  OR 

The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  Section  222  of  the  Trade  Act  of 
1974. 

TA-W-29.733:  Potomac  Mine  Island 
Creek  Coal  Co.,  Bavard.  11' V 

U.S.  imports  of  coal  were  negligible  in 
1992  and  1993. 

TA-W-29,805;  Radform  Tool  Co.,  East 

XIcKeesport,  PA 
TA-W-29.413  &■  TA-W-29,414:  Adobe 

Mining  Co..  Kittanning.  PA  and 

Midland.  TX 


In  the  following  cases,  the 
investigation  revealed  that  the  criteria 
for  eligibility  have  not  been  met  for  the 
reasons  specified. 

TA-W-29.448:  Ingersoll-Dresser  Pump 
Co.,  Phillipsburg,  NJ 
Increased  imports  did  not  contribute 
importantly  to  worker  separations  at  the 
finn. 

TA-W-29.562;  Hembree  Well  Sei\ice. 
Inc.,  Ellis.  KS 
The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  Section  222  of  the  Trade  Act  of 
1974. 

TA-W-29,537;  Hembree  Well  Ser\ice. 
Inc..  Ness  City,  KS 
The  workers*  firm  does  not  produce 
an  article  as  required  for  certification 
under  Section  222  of  the  Trade  Act  of 
1974. 

TA-W-29,626:  Jockey  Intl.  Inc., 

Distribution  Center,  Kenosha,  IVI 
The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  Section  222  of  the  Trade  Act  of 
1974. 

TA-W-29,664;  Bristol  Consolidators 
Inc.,  Greenville,  PA 
The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  Section  222  of  the  Trade  Act  of 
1974. 

TA-W-29,699;  Weyerhaeuser  Co.. 
Klamath  Falls,  OR 
The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  Section  222  of  the  Trade  Art  of 
1974. 

TA-W-29,733;  Potomac  Mine  Island 
Creek  Coal  Co.,  Bayard,  WV 
U.S.  imports  of  coal  were  neeligible  in 

1992  and  1993. 

TA-W-29,727;  Navaro  Mining,  Inc.. 
Blutfield.  VA 

U.S.  imports  of  coal  were  negligible  in 
1992  and  1993. 

TA-W-29.788;  Gerber  Products  Co. 
Inc..  Gerber  Baby  Care,  Reedsburg. 
WI 

The  investigation  revealed  that 
criterion  (2)  has  not  been  met.  Sales  or 
production  did  not  decline  during  th-- 
relevant  period  for  certification. 


:)618 


Federal  Register  /  Vol. 


. //f, 


ica 


liois 


■I 


fd 

af  rr 


TA-V.'-29.747;  Heater  W 

The  investigation  revea 
criterion  (2)  has  not  been 
production  did  not  declin 
relovant  period  for  certifi 

AfTirmative  Determinat 
Adjustment  Assistance 

TA-[V-29.629:  IV  &  F Proc\u 
Buffulo,  NY 
A  certification  was  issii4< 
workers  separated  on  or  i 

rA-\V-29.609:  Lucas  Aen^ 
Applif^d  Technology 
Industries,  CA 
A  certification  was 
wf)rkfrs  separated  on  cr  r.i 
1991 

TA-\V-29.486:  MagnesiuTj 
America.  Salt  Lake  Ci 
A  certification  was  issued 
workers  separated  on  or  af 
14. 1993. 

TA-W-29.634;  Iniernatior\il 
Apparel.  Easton,  P.A 
\  certification  was  issu 
workers  separated  on  or 
1.  199.3. 

TA-lV-29.639:  Could  Sha\ 
Falh.  TX 
A  certification  was  issufii 
workers  separated  on  or  a 
1993. 

r.\-'A'-29.630:  Dezurik 
Grange,  GA 
A  certification  was  issiid 
workers  separated  on  or  a 
1993. 

T.A-W-29.655;  Elkem  Me 
Ashtabula.  OH 
A  certification  was  issue 
workers  separated  on  or  af 
1993 

r.A-\V-29.76G:  USA  Enter 
Georgia.  Canyers,  GA 
:\  certification  was  issue 
worki^rs  separated  on  or  a 
1993. 

TA-lV-29.802:  Western 
Co..  Houston.  TX 
A  certification  was  issue 
workers  separated  on  or  a 
1993. 

rA-\V-29.686  &■  TA-W-29J^8 
Manufacturing  Co.  #  1 
P.A  &■  Hesteco  Manu 
#-?,  Humwelstoun.  PA 
A  certification  was  issue 

workers  separated  on  or  aft 

1 993. 

T.\-l\ -29.651:  Southern 
Producers.  Olney.  IL 
A  certification  was  issue- 
workers  separated  on  or  aff 

IM'tl. 
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ed  that 
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for  Worker 

:/.s-.  Inc.. 

covering  all 
or  Mtirch  3. 

imve 
IV..  Citvaf 


Women's 

covering  all 
February 


i  covering  all 
3r  October  1. 


fe 


L  1  GraniiP,  Lci 


covering  all 
r  March  9. 


if  e 


/,';  Co  . 

covering  all 
r  March  22, 

7  rises  of 


covering  ail 
r  March  24. 


Ge  iphvsical 


covering  all 
r  April  25. 


7:  Hesteco 
Elizabeth, 
rinc  Co.. 


covering  all 
r  March  24. 


//)  nnis  Oil 


covering  all 
r  March  16. 


TA-W-29.588:  Cooper  Power  Industries. 
Inc.,  Cooper  Power  Systems. 
Cannonsburg.  PA 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  March  1 . 
1993. 

TA-W-29.748.  TA-W-29.749  &■  TA-W- 
29.750;  Fisher  Price.  Murray,  AT. 
Medina,  NY  and  East  Aurora.  NY 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  April  5. 
1993. 

Also,  pursuant  to  Title  V  of  the  Nortli 
.'\inerican  Free  Trade  Agreement 
Implementation  Act  (Pub.  L.  103-182) 
concerning  transitional  adjustment 
assistance  hereinafter  called  (NAFTA- 
TAA)  and  in  accordance  with  Section 
250(a)  Subchapter  D.  Chapter  2.  Title  I!, 
of  the  Trade  Act  as  amended,  the 
Department  of  Labor  presents 
summaries  of  determinations  regarding 
eligibility  to  apply  for  NAFTA-TAA 
issued  during  the  month  of  May.  1994. 

In  order  for  an  affirmative 
determination  to  be  made  and  a 
certification  of  eligibility  to  apply  for 
N.AFTA-TAA  the  following  group 
eligibility  requirements  of  Section  250 
of  the  Trade  Act  must  be  met: 

(1 )  That  a  significant  number  or 
proportion  of  the  workers  in  (he 
workers'  firm,  or  an  appropriate 
subdivision  tliereof.  (including  workers 
in  any  agricultural  tirm  or  appropriate 
subdivision  thereof)  have  become  totally 
or  partially  separated  fi-om  employment 
and  eitlier — 

[.\)  That  sales  or  production,  or  both, 
of  such  finn  or  subdivision  have 
decreased  absolutely. 

(Bj  That  imports  from  Mnxico  or 
Canada  of  articles  like  cr  directly 
competitive  with  articles  produced  by 
such  firm  or  subdivision  have  increasr;d, 

(c)  That  the  increase  in  imports 
contributed  importantly  to  such 
workers'  separations  or  threat  of 
.separation  and  to  the  decline  in  sales  or 
production  of  such  firm  or  subdivision: 
or 

(2)  That  there  has  been  a  shift  in 
production  by  such  workers'  firm  or 
subdivision  to  Mexico  or  Canada  of 
articles  like  or  direUK  competitive  with 
articles  which  are  produced  by  the  firm 
or  subdivision. 

.Negative  Determinations  NAFTA-T.^A 

NAFTA-TAA-00069:  Hadolph  Milrs 
Personnel,  Inc..  El  Paso.  TX 
The  investigation  revealed  that 
workers  of  the  subject  firm  do  not 
produce  an  article  within  the  meaning 
of  the  .\cX.  The  Department  of  Labor  has 
consistently  determined  that  the 
performance  of  services  does  not 
constitute  production  of  an  article  as 
reciuired  by  the  Trade  Act  of  1974. 


NAFTA-TAA-00089:  Lyons  Falls  Pulp  &■ 
Paper,  Inc..  Lyons  Falls,  NY 
The  investigation  revealed  that 
criterion  (3)  &  criterion  (4)  were  not  met. 
A  survey  conducted  with  a  sample  of 
customers  of  Lyons  Pulp  &  Paper,  Inc. 
revealed  that  respondents  either  did  not 
import  chlorine-free  paper  from  Canada/ 
Mexico  or  their  imports  were  not  an 
important  proportion  of  the  survey 
sample's  business  with  the  subject  firm. 
NAFTA-TAA-00W5:  Fruit  of  The  Loom. 
Osceola,  AB 

The  investigation  revealed  that 
criterion  (3)  and  criterion  (4)  were  not 
met.  EmployTnent  declines  among 
workers  producing  long  sleeve  tee  shirts 
at  the  Osceola.  AR  plant  resulted  from 
a  company  decision  to  consohdate  its 
two-plant  production  of  long  sleeve  tee 
shirts  at  one  domestic  plant  of  Fruit  of 
The  Loom.  Sales  for  this  product  line 
did  not  decline. 

NAFTA-TAA-00090;  Kraft  General 
Foods,  Avon.  NY 

The  investigation  revealed  that 
criterion  (3)  and  criterion  (4)  were  not 
met.  Production  of  frozen  novelty 
products  was  discontinued  at  the 
subject  plant  at  the  end  of  1993.  A 
survey  conducted  with  customers 
purchasing  frozen  novelty  products 
from  the  subject  firm  revealed  that 
customers  did  not  import  these  products 
from  Canada  or  Mexico. 

NAFTA~TAA-00085:  Beaver  Dam 
Products  Corp.,  A  Div.  of  Chrysler 
Corp.,  Beaver  Dam.  Wl 

The  investigation  revealed  that 
criterion  (3)  and  criterion  (4)  were  not 
met.  Sales  and  production  increased  in 
1993  compared  to  1992.  The  subject 
plant  will  be  closing  vn  1994.  A  survey 
of  major  customers  revealed  that 
customers  did  not  import  marine  or 
industrial  engines  and  parts  from 
Canada  or  Mexico  in  the  relevant  time 
period. 

N.AFTA-TAA-00087:  Howes  Leather 
.  Co..  Ashland  Hide  Co..  Ashland.  KY 

The  investigation  revealed  that 
criteria  (3)  and  criteria  (4)  were  not  met. 
The  subject  firm  produced  leather  for  its 
parent  company,  Howes  Leather  Co. 
Howes  Leather  Company  does  not 
import  leather,  and  a  survey  of  its 
customers  revealed  that  either 
customers  did  not  import  leather  from 
Canada  or  Mexico  or  they  relied  on 
imports  from  Canada/Mexico  for  a  very 
small  proportion  of  their  total  purchases 
during  the  relevant  time  period. 
NAFTA-TAA-0U088:  Andrea 
Manufacturing.  Decatur.  IL 

The  investigation  revealed  that 
criteria  (3)  and  criteria  (4)  were  not  met. 


A  survey  conducted  with  the 
manufacturer  for  whom  Andrea 
Manufacturing  produced  women's 
sportswear  revealed  that  the 
manufacturer  did  not  import  women's 
sportswear  from  Mexico  or  Canada  or 
contract  work  with  firms  in  Mexico  or 
Canada.  A  survey  was  also  conducted 
with  customers  of  Andrea's 
manufacturer  revealing  that  respondents 
purchasing  women's  sportswear  did  not 
import  women's  sportswear  from 
Mexico  or  Canada. 

Affirmative  Determinations  NAFTA- 
TAA 

NAFTA-TAy\~00093;  .Millinckrodt 
Medical.  Inc.,  Mallinckrodt 
Anethesiology,  New  Athens,  IL 
A  certification  was  issued  covering  all 

workers  of  Millinckrodt  Medical,  Inc.. 

Mallinckrodt  Anethesiology,  New 

Athens,  IL  separated  on  or  after 

Decembers,  1993. 

NAFTA~TAA-000S1;  L  Grief 

Companies,  Shippcn.'ibur^,  PA 

NAFTA-TAA-00099:  The  Grief 
Companies,  Lehigh  Valley,  PA 
A  certification  was  issued  covering  all 

workers  of  L.  Grief  Companies, 

Shippensburg,  PA  and  The  Grief 

Companies,  Lehigh  Valley.  PA  separated 

on  or  after  December  S.  1993. 

NAFTA~TAA-0009d:  Waynesboro 
Apparel,  Inc.,  Waynesboro,  GA 
A  certification  was  issued  covering  all 

workers  of  Waynesboro  Apparel,  Inc., 

Waynesboro,  GA  separated  on  or  after 

Decembers,  1993. 

NAFTA-Ty\A-00106:  Viskase  Cvrp.. 
Osceola,  AR 

A  certification  was  issued  covering  all 
workers  engaged  in  employment  related 
to  the  shirring  operations  at  Viskase 
Co.'p.,  Osceola.  AR  separated  on  or  after 
DeceniberB,  1993. 

NAFTA-TAA-00081;  Allied  Signal 
Safety  Restraints,  El  Paso,TX 
A  certification  was  issued  covering  all 
workers  engaged  in  employment  related 
to  the  engineering  and  quality  control 
stages  of  production  at  Allied  Signal 
Safety  Restraints,  El  Paso.  TX  separated 
on  or  after  December  8,  1993. 

N.AFTA-TAA-00082:  Otis  Elevator  Co.. 
Tucson.  AZ 

A  certification  was  is.siied  covering  all 
workers  engaged  in  employment  related 
to  the  purchasing  stage  of  production  at 
Otis  Elevator  Co.,  Tucson.  AZ  separated 
on  or  after  December  8,  1993. 

I  hereby  certify  that  the 
aforementioned  determinations  were 
issued  during  the  month  of  May,  1994. 
Copies  of  these  determinations  are 
available  for  inspection  in  room  C-4318. 
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U.S.  Department  of  Labor,  200 
Constitution  Avenue,  NW..  Washington, 
DC  20210  during  normal  business  hours 
or  will  be  mailed  to  persons  to  write  to 
the  above  address. 

Dated:  June  7, 1994. 

Violet  L.  Thompson, 

Deputy  Director,  Office  of  Trade  Adjustment 
Assistance. 

[PR  Doc.  94-14409  Filed  6-13-94;  8:45  am) 
BILLING  CODE  451fr-00-M 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  HUMANITIES 

Cooperative  Agreement  for 
Documentation  Preparation  Assistance 

AGENCY:  National  Endowment  for  the 
Arts. 

ACTION:  Notification  of  availability. 

SUMMARY:  The  National  Endowment  for 
•he  Arts  is  requesting  proposals  leading 
to  the  award  of  a  Cooperative 
Agreement  for  technical  assistance  to 
"Arts  Plus"  grantees  on  how  to 
document  their  activities  so  that  others 
interested  in  adapting  a  project  or 
approach  could  easily  examine  and 
understand  the  development,  results, 
and  impact  of  the  project.  It  is 
anticipated  that  the  Cooperative 
Agreement  will  result  in  a 
documentation  preparation  haiidbook. 
These  interested  in  receiving  the 
Solicitation  package  should  reference 
Program  Solicitation  PS  94-12  in  their 
written  request  and  include  two  (2)  self- 
addressed  labels,  verbal  requests  for  the 
Solicitation  will  not  be  honored. 
DATES:  Program  Solicitation  PS  94-12  is 
scheduled  for  release  approximately 
June  28, 1994  with  proposals  due  July 
28.  1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  I.  Hummel,  Contracts  Division, 
National  Endowment  for  the  Arts,  1100 
Pennsylvania  Ave.,  NW.  Washington, 
DC  20506  (202/682-5482). 
William  L  Hummel, 

Director,  Contracts  and  Procurement  Division 
IFR  Doc.  94-14394  Filed  6-13-94;  8:45  ami 
BILUNG  CODE  7537-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

License  Termination  for  the  Amax  Site, 
Parkersburg,  WV 

AGENCY:  Nuclear  Regulatory 

Commission. 

ACTION:  Notice  of  license  terminaticm. 

This  notice  is  to  inform  the  public 
that  the  L'nited  States  Nuclear 


Regulatory  Commission  (the 
Commission)  is  terminating  the  Material 
License  No.  SMB-1418  issued  to  Amax. 
Inc.,  for  rare  earth  recovery  operations 
near  Parkersburg,  WV.  On  March  24, 
1993,  the  Commission  published  in  the 
Federal  Register  (58  FR  1588)  its 
intention  to  terminate  the  license  upon 
receipt  of  appropriate  closing  or 
conveyance  documents  from  the 
Department  of  Energy  (DOE).  Receipt  of 
the  documents  will  result  in  the  site 
being  transferred  to  DOE  under 
authority  of  the  Nuclear  Waste  Policy 
Act  (NVVPA)  section  151(c).  The  Amax. 
Inc.  site  is  listed  in  the  Commission's 
Site  Decommissioning  Management 
Plan. 

The  Amax,  Inc.  site  is  subje«.t  to  a 
provision  of  NWPA  that  requires  DOE  to 
assume  title  and  custody  of  low-level 
radioactive  waste  that  originated  in  the 
processing  of  zirconium,  hafnium,  or 
rare  earth  ores.  The  legislation  stipulate- 
that  DOE  assume  title  and  custody  of 
the  site,  since  the  owner  of  the  site 
requests  transfer,  the  site  is 
"decontaminated  and  stabilized"  in 
accordance  with  the  Commission 
requirements,  and  the  owner  has  made 
financial  arrangements,  approved  by  Ih*' 
NRC,  for  the  "long-term  maintenance 
and  monitoring"  of  the  site. 

The  conditions  have  been  satisfied. 
1  he  Commission  has  received 
notification  from  DOE  that  it  has 
assu.med  custody  of  the  site  and  that  th" 
title  to  the  site  has  been  transferred  to 
the  United  States  of  America. 

This  termination  will  be  reopened 
only  if  additional  contamination,  or 
noncompliance  with  the 
decommissioning  plan  is  found 
indicating  a  significant  threat  to  publii 
health  and  safety.  Noncompliance 
would  occur  if  the  licensee  had  not 
complied  with  an  approved 
decommissioning  plan  or  had  provided 
false  information. 

Dated  nl  Rakville.  .MD  this  8th  d^y  «f  Ji;:.. 
1994. 

For  the  N'ui  l^jr  Regulatory  Commissio.) 
John  H.  Austin, 

Chiff,  Lev,- Level  Waste  and DecommiFsionir l 
Project  Brnnrh,  Division  of  Waste 
Manngemfnt.  Office  of  Nuclear  Material 
Saffty  and  Sijfeguards. 

!FR  Dd(    94-14383  Filed  fi-13-94;  8:45  fcn,l 
eiLLING  CODE  7sgO-01-«l 
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ihe  U.S.  Nuclear  Regulator  y 
Cr)nl^li^:sio^  (Commission)  is 
considering  issuance  of  an 
to  Facility  Operating  License 
61 .  issued  to  Connecticut  Ya 
Atomic  Power  Company  (the 
for  operation  of  the  Haddam  ! 
iiicated  in  Middlesex  County 
Connecticut. 

The  proposed  amendment 
revise  the  Technical  Speci 
Surveillance  Requirement  4.2 
■  I'o'.ver  Distitbution  Limits;" 
.T.3.1.  "Fuel  Assemblies," 
Administrative  TS  Section  fi. 
'/Analytical  Methods  Used;" 
associated  Pases  sections.  Th 
changes  to  the  TS  will  allow 
Haddam  Neck  Plant  to  load  u 
weight  percent  nominal  fuel  i 
reactor. 

Before  issuance  of  the  proi: 
license  amendment,  the  Comi  i 
will  have  made  findings  requi 
.Atomic  Energy  Act  of  1954,  as 
(the  Act)  and  the  Commission 
mgulations. 

By  July  13,  1994,  the  litrn 
a  request  for  a  hearing  with 
issuance  of  the  amendemnt  to 
subject  facility  operating  lice 
any  person  whose  interest  m 
afftxrted  by  this  proceeding  an 
wishes  to  participate  as  a  part 
proceeding  must  file  a  written 
for  a  hearing  and  a  petition  fo 
intervene  Requests  for  a  heari 
petition  for  leave  to  intervene 
filed  in  accordance  with  the 
Commission's  'Rules  of  Pra 
Domestic  Licensing  Proceedin 
CFR  Part  2.  Interested  persons 
consult  a  current  copy  of  10  C 
which  is  available  at  the  Com 
Public  Document  Room,  the  d 
Building.  2120  L  Street.  NW.. 
Washington.  DC  20555  and  at 
public  document  roo.m  locatec 
Russell  Library.  123  Broad  St 
Middlctown.  Connecticut  0R4.' 
request  for  a  hearing  or  petitio: 
leave  to  intervene  is  filed  by 
date,  the  Commission  or  an 
Safety  and  Licensing  Board,  d 
iiy  the  Commission  or  by  the  C 
r)f  the  .Atomic  Safety  and  Licer^ 
Board  Panel,  will  rule  on  the 
.mil 'or  petition;  and  the  Secret 
cl»!sinnated  Atomic  Safetv  and 
Board  will  issue  a  notice  of  her 
.m  app.'opriate  ordcr. 
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As  required  by  10  CFR  2.714.  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceedijig  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
recjuirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  wliich  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controvertftd.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
-Statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  lej-st  one 
contention  will  not  be  permittf.d  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  anv 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunitv  to 


participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Niiclear  Regulatory  Commission. 
Washington.  DC  20555.  Attention: 
Docketing  and  Services  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Docket  Room,  the  Gelman  Building. 
2120  L  Street.  NW..  Washington.  DC 
2055,  by  the  above  date.  Where  petitions 
are  filed  during  the  last  10  days  of  the 
notice  period,  it  is  requested  that  the 
petitioner  promptly  so  inform  the 
Commission  by  a  toll-free  telephone  call 
to  Western  Union  at  l-(800)  248-5100 
(in  Missouri  1-(800)  342-6700).  The 
Western  I  '::ion  operator  should  be  given 
Datagram  Identification  Number  N1023 
and  the  following  message  addressed  to 
John  F.  Stolz:  petitioner's  name  and 
telephone  number;  date  petition  was 
mailed;  plant  name;  and  publication 
date  and  page  number  of  this  Federal 
Register  notice.  A  copy  of  the  petition 
should  also  be  sent  to  the  Office  of  the 
General  Counsel.  U.S.  Nuclear 
Regulatory  Commission.  Washington. 
DC  20555.  and  to  Gerald  Garfield. 
Esquire.  Day.  Berr\^  &  Howard, 
Counselors  at  Law.  City  Place.  Hartford. 
Connecticut  06103-3499.  attornev  for 
the  licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  pelition.s. 
supplemental  petitions  and/or  n^quests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  t'le 
Commission,  the  presiding  offifor  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(l)(i)-(v)  and  2.714(d). 

If  a  request  for  a  hearing  is  received, 
the  Commission's  staff  may  issue  the 
amendment  after  it  completes  its 
technical  review  and  prior  to  the 
completion  of  any  required  hearing  if  it 
publishes  a  further  notice  for  public 
comment  of  its  proposed  finding  of  no 
significant  hazards  consideration  in 
accordance  with  10  CFR  50.91  aiid 
50.92. 

For  further  details  with  resjiect  to  this 
action,  see  the  application  for 
amendment  dated  May  17,  1994.  which 
is  available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
the  Gelman  Building,  2120  L  Street. 
NW..  Washington,  DC  20555,  and  at  the 
local  public  document  room  located  at 
the  Russell  Library.  123  Broad  Stret't. 
MiddletouTi.  Connecticut  06457. 


Dated  at  Rockvilte,  Maryland,  this  3rd  dav 
ot  June  1994. 

For  the  Nuclear  Regulatory  Commission. 
Johji  F.  Stolz. 

Director.  Project  Directorate  1-4.  Division  of 
Reactor  Projects— I/II,  Office  of  Nuclear 
Reactor  Regulation. 

jFR  Doc.  94-14384  Filed  6-13-94;  8:45  ami 
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[Docket  No.  50-289] 

GPU  Nuclear  Corporation; 
Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License  and  Opportunity  for  a  Hearing 

The  Nuclear  Regulatory  Commission 
(the  Commission)  is  considering 
i.ssuance  of  an  amendment  to  Facility 
Operating  License  No.  DPR-50,  issued 
to  GPU  Nuclear  Corporation  (the 
licensee),  for  operation  of  the  Three 
Mile  Island  Nuclear  Station.  Unit  1 
located  in  Dauphin  Countv, 
Pennsylvania. 

The  proposed  amendment  would 
Ff.n  ise  the  plant  Technical 
Specifications  (TS)  to  change  the  limit 
on  control  rod  drop  time  for  12  control 
rods  fi-om  1.66  seconds  to  2.11  SRconds. 
The  change  would  only  be  in  effect  for 
the  rem.ainder  of  the  present  operating 
cycle  and  could  be  necessary  to  allow 
continued  plant  operation.  The  rRason 
f(  r  tlie  increased  drop  time  for  the  12 
rods  referenced  in  the  licensee's  request 
is  buildup  of  corrosion  products  in 
cert-Jin  portions  of  the  control  rod  drive 
rnfx-hanisms  (CRDMs).  The  licensee 
conducted  control  road  testing  on  Juno 
1.  1994,  and  removed  four  CRDMs  for 
inspection  to  confirm  the  root  cause  of 
the  slow  drop  times. 

Before  issuance  of  the  proposed 
licen.se  amendment,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

By  July  13,  1994.  the  licensee  may  file 
ii  request  for  a  hearing  with  respect  to 
issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
af.*"i!cted  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proc-eeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
[HJtilion  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings'  in  10 
C.i'R  part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Document  Room,  the  C^dman 
Building.  2120  L  Street.  NW.. 


Washington.  DC  20555  and  at  the  local 
public  document  room  located  at  the 
Government  Publications  Section,  State 
Library  of  Pennsylvania,  Walnut  Street 
and  Commonwealth  Avenue.  Box  1601, 
Harrisburg.  Pennsylvania  17105.  If  a 
request  for  a  hearing  or  petition  for 
leave  to  intervene  is  filed  by  the  above 
date,  the  Commission  or  an  Atomic 
Safety  and  Licensing  Board,  designated 
by  the  Commission  or  by  the  Chairman 
of  die  Atomic  Safety  and  Licensing 
Board  Panel,  will  rule  on  the  request 
and/or  petition;  and  the  Secretary  or  die 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order.  ^, 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
iorth  with  particularly  the  interest  of  the 
petitioner  in  the  proceeding,  and  how 
that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the     . 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding:  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  shoiild- 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intenene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  die 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  ttu' 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificitv 
requiremiuns  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  sche;duled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  arc  sought  to  hv 
litigated  in  the  matter.  Each  contention 
must  consist  of  a- specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  conci.se 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  mu.st  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
tho.se  facts  or(>xpert  opinion.  Petitioner 


must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  ContenUons  shall  be  hmited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  op.e 
contention  will  not  be  permitted  to 
participate  as  a  party. 

These  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
Umitations  in  the  order  granting  leave  to 
inter\'ene.  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission.  L'.S. 
Nuclear  Regulatory  Commission, 
Wa.shington,  DC  20555.  Attention: 
Docketing  and  Services  Branch,  or  may 
be  dehvered  to  the  Commis.sion's  Publk: 
Document  Roc^jn.  the  Gelman  Buildiro 
2120  L  Street  NW..  Washington,  DC 
20555.  by  the  above  date.  Where 
petitions  are  filed  during  the  last  10 
flays  of  the  notice  period,  it  is  requested 
that  the  petitioner  promptly  so  inform 
the  Commission  by  a  toll-free  telephone 
call  fo  Western  Union  at  1  (800)  248-^ 
5100  (in  Mi.ssouri  1  (800)  342-6700). 
The  Western  Union  operator  should  be 
given  Datagram  Identification  Numbt-r 
N1023  and  the  following  message 
addressed  to  John  F.  Stolz:  petitioner's 
name  and  telephone  number:  date 
petition  was  mailed;  plant  name;  and 
publication  date  and  page  number  of 
this  Federal  Register  notice.  A  copy  of 
the  petition  should  also  be  sen'  to  the 
Office  of  the  C;eneral  Counsel.  L  .S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  and  to  Ernest  L. 
D'ake.  Jr..  Esquire.  Shaw.  Pittman.  Polls 
&  Trowbridge.  2300  N  Street  NW., 
\"*ashington.  DC  20037.  attornev  for  the 
license. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  detennination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  reque.st 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
■CFR  2.714(a)(l)(i)-(v)  and  2  714(d). 

If  a  request  for  a  hearing  is  received, 
the  Commission's  staff  may  issue  \hv 
a;nendment  after  it  completes  its 
l<'chnical  rt:view  and  prior  to  IIh; 
cnnipletion  <»f  any  required  hearing  il  it 
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publishes  a  further  notif  e 
comment  of  its  proposed 
significant  hazards  consi 
accordance  with  10  CFR  5C 
50.92. 

For  further  details  uith 
action,  see  the  application 
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OFFICE  OF  PERSONNEL 
MANAGEMENT 

Proposed  Iniormation  Coffection 
Submitted  to  0MB  for  Cle<  ranee 


AGENCY:  Office  of  Personnf- 

Management. 

ACTION:  Notice  of  proposed 

collection. 
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SUMMARY:  In  accordance  w 
Paper-vork  Reduction  Act 
(chapter  35  of  title  44,  Uni 
Code),  this  notice  anno'.inc^s 
submitted  by  the  Office  of 
Management  (0PM)  to  the 
Management  and  Budget 
clearance  of  two  inforraati 
collections:  Nonforeign  A 
Living  Allowance  Backgro 
and  Nonforeign  Area  Cost 
Allowance  Price  Survey.  Tl 
information  collections  wil 
annual  living  cost  &un.eys 
background  sur\'eys  that  w 
conducted  approximately 
years  to  evaluate  the  prograjn 
retail,  service,  realty,  and 
businesses  and  local  gover: 
be  surveyed  in  nonforeign 
areas  and  in  the  Washingt 
to  obtain  living  cost  data, 
these  data  to  develop  cost-c 
allowances  as  authorized  b 
5941  of  title  5,  United  Statf 
Approximately  300  establi 
be  contacted  in  the  backgro 
and  approximately  4.000  e 
will  be  contacted  in  the  riri 
OPM  pstimatos  that  thp  si  .- 
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interviews  will  take  approximately  480 
hours  annually.  For  a  copy  of  this 
proposal  call  C.  Ronald  Trueworthy  on 
703-908-8550. 

DATES:  Comments  on  this  proposal 
should  be  received  within  30  days  after 
the  date  of  this  notice. 

ADDRESSES:  .Send  or  deliver  comments 
to: 

Allan  G.  Hearne,  Chief.  Methodology 
Development  Branch,  Salary  Systems 
Division,  US.  Office  of  Personnel 
Management,  1900  E  Street,  NVV.,  room 
6H31,  Washington,  DC  20415;  and 

Joseph  La<.key,  0PM  Desk  Officer.  Office  of 
Information  and  Regulatory  Affairs,  Office 
of  Management  and  Budget,  New  Executive 
Office  Building,  room  .3002.  Washington. 
DC  20,503. 

FOR  FURTHER  INFORMATtCN  CONTACT: 

Allan  G.  Hearne  (202)  605-28:^8.  Office 
of  Personnel  Managemnnf. 
lames  B.  King. 

Dirfctor. 

jFR  Doc.  94-142"6r:lvd  fi-1.3-'i4.  hAh  sit,] 

BILLING  CODE  M2S-01-M 

Federal  Salary  Council;  Meetings 

agency:  Office  of  IVrsonnel 
Management. 

ACTIOM:  Notice  of  meetings. 

SUMMARY:  According  to  the  provisions  of 
.section  10  of  the  Federal  Advisory 
Committee  Act  (Pub.  L.  (92-463).  notice 
is  hereby  given  that  the  thirty  sixLh  and 
thirty-seventh  meetings  of  the  Federal 
Salary  Council  will  be  held  at  the  times 
and  place  shown  below.  At  the  meetings 
the  Council  will  continue  discussing 
issues  relating  to  locality-based 
comparability  payments  authoriz.od  by 
the  Federal  Employees  Pay 
Comparability  Act  of  1990  (FEPCA).  The 
meetings  are  open  to  the  public. 

DATES:  July  19,  1394,  at  10  a.m.:  August 
23,  1994,  at  10  a.m. 

ADDRESSES:  Office  of  Personnel 
Management,  1900  E  Street  NW..  room 
7B09,  Washington.  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ruth  O'DonnpIl,  Chief,  Salary  Systems 
Division.  Office  of  Personnel 
Management,  1900  E  Street  NW..  room 
6H31.  Washington,  DC  2041.')-0001. 
Telephone  number-  (202)  606-2833. 

For  t!ie  Presid<ji;!s  Pin  Agf-r.t. 
Lorraine  A.  Green, 
Dt;pu  ty  Diwrtor. 

!FR  Dor.  94-141'77  FiJ^.i  »i-H-!H.  i>;4.S  iinil 
BILLING  CODE  6325-0:-M 


PROSPECTIVE  PAYMENT 
ASSESSMENT  COMMISSION 

Meeting 

Notice  is  hereby  given  of  the  meetings 
of  the  Prospective  Payment  Assessment 
Commission  on  Tuesday  and 
Wednesday,  June  21-22, 1994,  at  the 
Madison  Hotel,  15th  &  M  Streets, 
Northwest,  Washington,  DC. 

The  Full  Commission  will  convene  .it 
9  a.m.  on  each  day  in  Executive 
Chambers  1,  2  and  3. 

All  meetings  are  open  to  the  public. 
Donald  A.  Young, 
Executive  Director. 

!FR  Doc.  94-14395  Filed  6-13-94;  HAS  am\ 
BILLING  CODE  68Z&-6W-M 


RESOLUTION  TRUST  CORPORATION 

Warranted  Contracting  Officer 
Program 

AGENCY:  Resolution  Trust  Corporation. 
ACTION:  Notice  of  availability. 

SUMMARY:  The  Resolution  Trust 
Corporation  (RTC)  hereby  notifies  \ho 
public  that  if  has  revised  its  prognm 
under  which  only  RTC  employees 
designated  by  the  RTC  as  "warranted 
contracting  officers,"  or  managing 
agents  of  savings  associations  under  the 
conservatorship  of  the  RTC,  may 
execute  contracts  on  behalf  of  the  RTC 
The  Statement  of  Qualifications  to  he. 
and  Authority  of,  an  RTC  Warranted 
Contracting  Officer  (Statement),  is  being 
amended  accordingly,  and  is  avrtilabli? 
for  distribution  to  the  public. 

ADDRESSES:  The  Statement  may  be 
obtained  from  Uie  RTC  Public  Reading 
Room,  801  17th  Street,  NW., 
Washington.  DC  20434,  phone  number 
(202)  416-6940,  fax  (202)  415-2076 
(These  are  not  toll-free  numbers),  and 
from  the  RTC  Public  Service  Centers: 
Atlanta  PSC,  Marquis  One  Tower,  suite 
1100,  245  Peachtree  Center  Avenue, 
NE.,  Atlanta,  GA.  30303.  phone  numlxr 
(404)  225-5069  or  (800)  628-4362.  fax 
(404)  225-5081;  Dallas  PSC,  Reverchon 
Plaza,  suite  130,  500  Maple  Avenue, 
Dallas,  TX  75219.  phone  number  (214) 
443-4860  or  (800)  782-4674,  fax  (214) 
443-4875;DenverPSC,  1111  15th 
Street,  Suite  101 ,  Denver,  CO  80202. 
phone  number  (303)  556-6400  or  (800) 
542-6135,  fax  (303)  556-6430;  Kansas 
City  PSC,  4900  Main  Street,  Suite  200, 
Kansas  City,  KS  64112,  phone  number 
(816)  968-7164  or  (800)  365-3342.  fax 
(816)  531-7251;  Newport  Beach  P.SC. 
4000  NfacArthur  Blvd.,  suite  4100.  West 
Tower,  Newport  Beach,  CA  926C0. 
phone  number  (714)  263-4953  or  f80C;.' 


28.1-9288.  fax  (714)  852-7674;  and 
Va!l(;v  Forge  PSC,  1000  Adams  Avenue. 
Norristown,  PA  19403,  phone  number 
(21.5)  650-5500  or  (800)  782-6326,  fax 
(215)650-6168. 

EFFECTIVE  DATE:  The  requirements 
described  in  this  notice  fjecame  effective 
(in  May  16,  1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Carl  Gold.  Counsel.  RTC  Division  of 
Legal  Services.  (202)  763-072R.  This  is 
not  a  toll-free  number. 
SUPPLEMENTARY  INFORMATION:  The 
Resolution  Trust  Corporation 
Completion  Act  (RTCCA).  Public.  Law 
103-204,  was  enacted  on  December  17. 
1993.  Section  30  of  the  RTCCA  added  a 
now  subsection  (y)  to  section  21A  of  the 
Federal  Home  Loan  Bank  Act.  12  U.S.C. 
1441a.  Section  30  of  the  RTCCA 
provides  that  a  person  may  execute  or 
modify  a  contract  for  goods  or  services 
on  behalf  of  the  RTC  only  if  the  person 
is  a  warranted  contracting  officc^r 
appointed  by  the  RTC  or  a  managing 
agent  of  a  savings  association  under  the 
conservatorship  of  the  RTC.  Section  30 
further  provides  that  each  such  person 
must  provide  appropriate  certificiation 
to  parties  contracting  with  the  RTC.  and 
that  each  contract  must  contain  certain 
notices  to  the  other  contracting  party 
regard i.ng  the  requirements  for 
appointment  as  a  warranted  cofntracting 
()ffi(  er  and  the  nature  and  ex-tent  of  the 
warranted  contracting  officer's  or 
managing  agent's  authority.  Finally. 
Se(  tion  30  provides  that  any  contract 
that  fails  to  meet  these  requirements 
shall  be  null  and  void  and  .shall  not  be 
enforced  against  the  RTC  or  its  agents  by 
any  court. 

The  requirements  to  be  a  warranted 
cnnlracting  officer,  and  the  nature  and 
(;vti-nt  of  the  contracting  authority 
exercised  ^y  any  warranted  contracting 
offic  er  or  managing  agent,  are  set  forth 
in  the  publicly  available  Stalcment. 
rh(  so  may  be  adjusted  from  time  to 
tune,  as  published  in  the  RTC's  Contract 
Policies  and  Procedures  .Manual 
(f;PPM).  the  relevant  portions  of  vvhicli 
will  be  containr-d  in  the  Statement, 
which  shall  also  be  amended  as  the 
parameters  are  amended. 

On  January  21. 1994,  the  RTC 
published  a  Notice  of  Availability  in  the 
Federal  Register  (59  FR  3382).  in'  which 
it  sum.'nari2ed  the  parameters  of  the 
u  arranted  contracting  officer  program  as 
i!  existed  on  that  date.  Subsequentl;y. 
the  RTC  has  issued  Revision  7  of  it.> 
CPPM.  which  contains,  among  other 
things,  revisions  to  the  parameters  of  th»: 
warranted  contracting  officer  program. 
.As  icvised  in  Revision  7  of  the  CPPM. 
. .;(.  key  points  of  the  program  are  as    • 
ti/Iiows: 
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There  are  three  levels  of  warranted 
contracting  officer,  with  Level  III  being 
the  highest.  In  brief  summary,  the 
requirements  to  be  appointed  as,  and  to 
remain,  a  warranted  contracting  officer 
are  a  combination  of  experience, 
training,  and  general  and  specific 
education.  These  have  been  somewhat 
modified  by  Revision  7  to  the  CPPM. 
The  Revised  Statement  will  reflect  these 
modifications.  The  higher  the  level,  the 
more  stringent  the  requirements,  and 
concomitantly,  the  greater  autho.nty 
exercised. 

The  amounts  (jf  authority  granted  to 
each  level  of  warranted  contracting 
officer  are  as  follows: 

Level  I:  On  a  per  contracting  action 
basis,  to; 

a.  Execute  contracts  with  total 
estimated  fees  up  to  the  limit  of 
Simplified  Contracting  as  defined  bv 
Chapter  5  of  Revision  7  of  the  CPP.M: 

b.  Execute  task  orders  with  total  fet^s 
up  to  $100,000  under  pre-established 
task  order  agreements; 

c.  Execute  delivery  orders  under  GS.A 
Federal  Supply  Schedules  or  RTC.  or 
other  government  agency's  contracts; 

d.  Execute  purchase  orders  with  total 
estimated  fees  up  to  .$100,000; 

e.  Execute  contract  administrative 
changes  or  modifications  on  contracts 
with  total  qumulative  value  up  to 

.SI 00,000;  and 

f.  Approve  invoices  for  contracts,  task 
orders,  purchase  orders,  or  delivery 
orders  for  which  they  have  contracting 
officer  responsibility. 

Lnel  II:  Level  II  contracting  officers 
now  are  appointed  to  Step  A,  Step  B,  or 
Step  C. 

Level  II.  Step  A  contracting  officers, 
when  assigned  responsibility  for  a 
specific  contract,  have  authority  to: 

a.  Execute  contracts  with  total 
estimated  fees  (including  options)  up  to 
SI. 000,000; 

b.  Execute  individual  task  orders  with 
total  estimated  fees  up  to  .Si. 000.000; 

c.  Execute  delivery  orders  under  CSA 
Federal  Supply  Schedules  or  RTC.  or 
other  government  agency's  contracts; 

d.  Execute  purchase  orders  with  total 
estimated  fees  up  to  S200.000; 

e.  Execute  changes  to  contracts,  task 
order  agreements,  task  orders,  and 
contract  modifications  where  the  fees 
for  the  change  or  modification  result  in 
the  modified  contract  not  exceeding 
SI  .000.000; 

f.  Execute  contract  terminations  with 
total  fees  up  to  51,000,000; 

g.  Execute  contract  claim  settlements 
With  payments  up  to  S100,000;  and 

h.  Approve  invoices  for  contracts  or 
task  orders  for  which  they  have 
contracting  officer  responsibility. 


Level  II.  Step  B  contracting  officers, 
when  assigned  responsibility  for  a 
specific  contract,  have  authority  to: 

a.  Execute  contracts  with  total 
estimated  fees  (including  options)  up  to 
S2.500.OOO; 

b.  Execute  individual  task  orders  with 
total  estimated  fees  up  to  $2,500,000; 

c.  Execute  delivery  orders  under  GS.\ 
Federal  Supply  Schedules  or  RTC.  or 
other  government  agency's  contracts. 

d.  Execute  purchase  orders  with  total 
estimated  fees  up  to  SlOO.OOO; 

e.  Execute  changes  to  contracts,  task 
order  agreements,  task  orders,  and 
contract  modifications  where  the  fees 
for  the  change  or  modi ficatioa result  in 
the  modified  contract  not  exceeding 
52,500.000; 

f  Execute  contract  terminations  with 
total  fees  up  to  S2.500.000; 

g.  Execute  contract  claim  stttlcments 
with  payments  up  to  $250,000;  and 

h.  Approve  invoices  for  contracts  «)r 
task  orders  for  which  they  have 
contracting  officer  responsibility. 

Level  II.  .Step  C  contracting  officers, 
when  assigned  responsibility  for  a 
specific  contract,  have  authority  to; 

a.  Execute  contracts  with  total 
estimated  fees  (including  options)  up  to 
55,000.000; 

b.  Execute  individual  task  orders  with 
total  estimated  fees  up  to  S5.000.000. 

f:.  Execute  delivery  orders  under  GS.^ 
Federal  Supply  Schedules  or  RTC.  or 
other  government  agency's  contracts; 

d.  E.xecute  purchase  orders  with  total 
estimated  fees  up  to  SlOO.OOO; 

c.  Execute  changes  to  contracts,  task 
order  agreements,  task^orders.  and 
contract  modifications  where  the  fees 
for  the  change  or  modification  result  in 
the  modified  contract  not  exceeding 
.S5.000.000; 

i.  Execute  contract  terminations  with 
total  fees  up  to  $5,000,000; 

g.  Execute  contract  claim  settlemenis 
with  payments  up  to  $500,000;  and 

h.  Approve  invoices  for  contracts  or 
task  orders  for  which  they  have 
contracting  officer  responsibility. 

Level  III:  There  are  also  3  Steps  of 
L(;vel  III  warranted  contracti.^g  officers. 
The  authority  of  each  level  is  as  follows: 

Level  III,  Step  A  contracting  officers 
have  authority  to: 

a.  Execute  contracts  and  task  order 
agreements  with  total  estimated  fees 
(including  options)  up  to  $10  million 
per  year  for  SAMOA  asset  management. 
lo.-m  servicing,  and  indemnification  of 
loan  servicing;  execute  all  other 
contracts  and  task  order  agrtscments 
with  total  estimated  fees  (including 
options)  up  to  $5  million; 

b.  E.xecute  delivery  orders  under  GS,^ 
Federal  Supply  Schedules  or  RTC.  or 
other  government  agency's  contracts; 
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c.  Execute  purchase 
estimated  fees  up  to  $500, 

d.  Execute  changes  to 
order  agreements,  task 
modifications  to  those  d 
including  changes  in  the  d 
or  schedule,  where  the  fee; 
change  or  modification 
modified  contract  not  ex 
million  ($10  million  per  y 
S.^MDA,  asset  manageme 
servicing,  and  indemnifica 
servicing); 

e.  Execute  contract  terini 
fees  defined  in  paragraph  I 
level; 

f.  Execute  contract  claim 
with  payments  up  to  $750, 

g.  Approve  invoices  up  t 
their  execution  authority  o 
value,  v\-hichever  is  less. 

Level  III,  .Step  B  contract 
have  authority  to: 

a.  Execute  contracts,  task 
agreements,  and  task  order: 
estimated  fees  up  to  SlO, 
million  per  year  for  asset 
loan  servicing,  and  indr m 
loan  servicing); 

b.  Execute  delivery  order ; 
Federal  Supply  Schedules 
other  government  agency's 

c.  Execute  purchase  orde 
estimated  fees  up  to  SlO  mi 

d.  Execute  changes  and 
to  contracts,  task  order 
task  orders  w,here  the  fees 
or  modification  result  in  th  ; 
contract  not  exceeding  SI 
million  per  year  for  asset 
loan  servicing  and  indemn 
loan  servicing); 

e.  Execute  contract  termi 
total  fees  up  to  $10,000,000 

f.  Execute  contract  claim 
with  payments  up  to  $1,00( 

g.  Approve  invoices  up  tc 
their  execution  authority  or 
value,  whichever  is  less 

Level  in.  Step  C 
have  unlimited  authority  t 
'  a  Execute  contracts  incli 
order  agreements; 

b.  Execute  task  orders; 

c.  Execute  delivery  order 

d.  Execute  purchase  orde 

e.  Execute  administrative 
contracts,  task  order 
orders,  and  contract  modifi 
thereof; 

r  Execute  contract  termi 

g.  Execute  contract  claim 
and 

h.  approve  invoices. 

These  changes  affect  only 
for  services  other  than  legal 
addition,  no  change  has 
the  authority  of  managing 
contract  on  behalf  of  associ 
the  conservatorship  of  thn 
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Warranted  contracting  officers  and 
managing  agents  are  given  a  certificate 
of  appointment,  showing  the  level  of  the 
warrant.  The  certificate  shall  be  signed 
by  the  RTC's  Director,  Office  of  Contract 
Policy  and  Major  Dispute  Resolutions. 
This  certificate  or  a  copy  must  be 
presented  prior  to  executing  a  contract 
or  taking  one  of  the  other  actions  listed 
above. 

Dated  at  Washington,  DC.  this  8th  day  of 
lune  1994. 

Resolution  Trust  Corporation. 

John  M.  Buckley,  Jr., 

Secretary: 

IFR  Dor  94-14403  Filed  r>-i3-94:  S:45  ain| 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

Self- Regulatory  Organizations; 
Applications  for  Unlisted  Trading 
Privileges;  Notice  and  Opportunity  for 
Hearing;  Chicago  Stock  Exchange, 
Incorporated 

lune  8,  1994. 

The  above  named  national  .securities 
exchange  has  filed  apphcations  with  the 
Securities  and  Exchange  Commission 
("Commission")  pursuant  to  Section 
12(f)(l){B)  of  the  Secun'ies  Exchange 
Act  of  1934  and  Rule  12f-l  thereunder 
for  unlisted  trading  privileges  in  the 
following  securities: 

Aibermarle  Corporation 
Common  Stotk.  SOI  Par  Value  (File  No. 
12518) 
CFX  Corporation 
Common  Slock.  SI. 00  Har  Value  (File  No. 
12519) 
Emerging  Mexico  Fund.  Inc. 
Rights  to  Subscribe,  No  Par  Value  (File  No. 
7-12520) 
Nor  Am  Energy  Corp. 
Common  Slock.  S.62  '  «  Por  Value  (File  No. 
7-12521) 
NorArn  Energy  Corp. 
S3.00  Conv.  Exch.  Pfd..  SlO  Par  Value  (File 
No.  7-12522) 
.Nova  Corporation 
Common  Stock,  No  Par  Value  (File  No  7- 
12523) 
Zapata  Corporation 
Common  Slock.  S.25  Par  Viilue  (File  No.  7- 
12524) 
Kenneth  Cole  Production.  In( . 
Class  A  Common  Slock,  S  01  Par  Value 
(File  No.  7-12525) 
.Mikasa,  Inc. 
Common  SlO(  k.  SOI  Par  Value  (File  No.  7- 
12526) 
Maso-Tech,  Inc. 
SI. 20  Conv.  Preferred.  Sl.OO  Par  Value 
(File  No.  7-12527) 
Beacon  Properties  Corfjoration 
Common  Slock,  SOl  Par  Value  (File  No.  7- 
12528) 
Blyth  Industries,  Inc 


Common  Stock,  S.02  Par  Value  (File  No.  7- 
12529) 
Freeport  McMoran  Copper  &  Gold,  Inc. 
Pfd.  A,  Si. 25  Cum.  Conv.  Dep.  Pfd.,  S.IO 
Par  Value  (File  No.  7-1 2530) 
Glendale  Federal  Bank 

Pfd.  E,  Non  Cum.  Pfd.  E  8.75%,  Sl.OO  Par 
Value  (File  No.  7-12531) 
Morgan  Stanley  Global  Opportunities  Bond 
Fund,  Inc. 
Common  Stock,  SOI  Par  Value  (File  No.  7- 
12532) 
Grupo  Industrial  Maseca  S.A.  de  C.V. 
American  Depositary  Shares  (eai  h 
Representing  15  Series  B,  Common 
Stock,  No  Par  Value  (File  No.  7-12533) 
Banco  O'Higgins 
American  Depositarj-  Shares  (each 
Representing  6  Shares  of  Common  Srock. 
No  Par  Value  (File  No.  7-12534) 
Pennsylvania  Enterprises,  Inc. 
Common  Stock,  No  P.'ir  Value  (File  No.  7- 
12535) 
Tosco  Corporation 

Pfd.  F  S4.375  Cum.  Conv..  S1.6o  Par  Vahie 
(File  No.  7-12536) 

These  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchanges  and  are  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  June  29,  1994, 
written  data,  views  and  argumients 
concerning  the  above-referenced 
application.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  NVV.,  Washington,  DC 
20549.  Following  this  opportunity  for 
hearing,  the  Commission  will  approve 
the  application  if  it  finds,  based  upon 
all  the  information  available  to  it,  that 
the  extensions  of  unlisted  trading 
privileges  pursuant  to  such  application 
is  consistent  with  the  maintenance  of 
fair  and  orderly  markets  and  the 
protection  of  investors. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

lonathan  G.  Katz, 

Secretary. 

IFR  Poc.  94-14396  Filed  6-1.3-04:  8  45  ,,}•.)] 
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Self-Regulatory  Organizations; 
Applications  for  Unlisted  Trading 
Privileges;  Notice  and  Opportunity  for 
Hearing;  Cincinnati  Stock  Exchange, 
Incorporated 

)une8,  1994. 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
("Commission")  pursuant  to  Section 
12(f)(1)(B)  of  the  Securities  Exchange 
Act  of  1934  and  Rule  12f-l  thercund.?: 
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for  unlisted  trading  privileges  in  the 
following  securities: 

Consumers  Power  Co. 
S2.08  Class  A  Pfd.  Cm..  No  Par  Value  (File 
No.  7-12537) 
Advocate,  Inc. 
Common  Stock.  S.Ol  Par  Value  (File  No.  7- 
12538) 
Aibermarle  Corp. 
Common  Stock.  No  Par  Value  (File  No.  7- 
12539) 
Alliance  Entertainment  Corp. 
Common  Stock.  $.0001  Par  Viilue  (File  No. 
7-12540) 
American  Eagle  Group.  Inc. 
Common  Stock.  S.Ol  Par  Value  (File  No.  7- 
12541) 
Beacon  Properties  Corp. 
Common  Stock.  SOI  Par  Value  (File  No.  7- 
,il2542) 
Dush  Boake  Allen.  Inc. 
Common  Stock,  Si. 00  Par  Value  (File  No. 
7-12543 
Ceridian  Corp. 

5.50%  Cm.  Cv.  Dep.  Exch.  Pfd..  SI. 00  Par 
Value  (File  No.  7-12544) 
ConAgra  Capital,  L.C. 

9%  Ser.  A  Cm.  Pfd.  Sec.  (File  No.  7-12545) 
Cooker  Restaurant  Corp. 
Common  Shares,  No  Par  Value  (File  No.  7- 
12546) 
Crescent  Real  Estate 
Common  Stock.  S.Ol  Par  Value  (File  No.  7- 
12547) 
East  Group  Properties 
Shares  of  Beneficial  Interest.  Si. 00  Par 
Value  (File  No.  7-12548) 
Financial  Security  Assurance  Holdings  Ltd. 
Cx»mmon  Stock,  S.Ol  Par  Value  (File  No.  7- 
12549) 
Kemper  Strategic  Income  Fund 
•Shares  of  Beneficial  Interest.  S  01  Par 
Value  (File  No.  7-12550) 
Knyonier.  Inc. 
C:ommon  Stock,  No  Par  Value  (File  No.  7- 
12551) 
KjR  Nabisco  Holdings  Corp. 
Ser.  C  Dep.  Shs.  (rep.  Vm  Sh.  Ser.  C  Cv. 
Pfd.  Stock)  ("PERCS")  (File  No.  7-12552) 
Koval  Rank  of  Scotland  Group  PLC 

Exch.  Cap  Sec..  .Ser.  A  ("X-CAP's-)  (File 
No.  7-12553) 
Star  Banc  Corp. 
Common  Slock,  S5.00  Par  Value  (File  No. 
7-12554) 
Tele  Danmark  A.S. 
American  Depositar\-  Stiares  (rep.  V^  Class 
B  sh.,  DKK  10  Par  Value)  (File  No.  7- 
12555) 
Templeton  Emerging  Markets  AppriH.iatioti 
Fund,  Inc. 
Common  Stock,  SOI  Par  Value  (File  No.  7- 
12556) 
Tricon  Capital  Corp. 
Common  Stock.  S.Ol  Par  Value  (File  No.  7- 
12557) 
L  .5.  Delivery  Systems,  Inc. 
Common  Stock.  S.Ol  Par  X'aluc  (File  No.  7- 
12558) 
Banco  O'Higgins 
American  Depositary'  Shares  (rep.  6  shs. 
Common  Stock.  No  Par  Value  (File  No. 
7-12559) 
Blyth  Industries.  Inc. 


Common  Stock.  $.02  Par  Value  (File  No.  7- 
12560) 
Capital  Holding  LLC 
8%%  Cm.  Mthly.  Inc.  Pfd.  shs.  ("MIPS") 
(File  No.  7-12561) 
Chase  Manhattan  Corp. 
Pfd.  Stk.  Adj.  Rate  Ser.  N  Cum..  No  Par 
Value  (File  No.  7-12562) 
Grupo  Industrial  Maseca,  S.A.  de  CV. 
American  Depositary  Shares  .(rep.  15  Ser.  B 
Cm.  shs..  No  Par  Value  (File  No.  7- 
12563) 
Morgan  Stanley  Global  Opportunity  Bond 
Fund,  Inc. 
Common  Stock,  S.Ol  Par  Value  (File  No.  7- 
12564) 
Pennsylvania  Enterprises.  Inc. 
Common  Stock.  No  Par  Value  (File  No.  7- 
.     12565) 
Santa  Fe  Energy  Resources.  Inc. 
Ser.  A  Cv.  Pfd.  Stk.  (Div.  Enh.  Cv.  Stk.— 
"DECS").  S.Ol  Par  Value  (File  No.  7- 
12566) 
Viacom,  Inc. 
Class  A  Stock.  S.Ol  Par  Value  (File  No.  7- 
12567) 
Viacom.  Inc. 
Class  B  Stock.  S.Ol  Par  Value  (File  No.  7- 
12568) 

These  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchanges  and  are  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  June  29.  1994. 
vvTitten  data,  views  and  arguments 
concerning  the  above-referenced 
applications.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  E.xchange  Commission, 
450  Fifth  Street.  NW..  Washington.  DC 
20549.  Following  this  opportunity  for 
hearing,  the  Commission  will  approve 
the  applications  if  it  finds,  based  upon 
all  the  information  available  to  it,  that 
the  extensions  unlisted  trading 
privileges  pursuant  to  such  applications 
are  of  consistent  with  the  maintenance 
of  fair  and  <»rderly  markets  and  the 
protection  of  investors. 

For  the  Commission,  by  the  Division  of 
.Market  Regulation,  pursuant  to  delegated 
authority. 
lunathan  G.  Katz, 
Secrt'tary. 

[FR  Doc.  94-14397  Filed  6-13-94:  8;45  a;nj 
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[Release  No.  34-34167;  File  No.  SR-NYSE- 
93-45] 

Self-Regulatory  Organizations;  New 
York  Stock  Exchange,  Inc.;  Order 
Granting  Approval  to  Proposed  Rule 
Change  Relating  to  the  Specialist 
Combination  Review  Policy 

June  6,  1994. 

I.  Introduction  and  Summary 

On  December  3,  1993,  the  New  York 
Stock  Exchange,  Inc.  C'NYSE"  or 
"Exchange")  submitted  to  the  Sccuriti«!s 
and  Exchange  Commission  ("SEC"  or 
"Comm.ission").  pursuant  to  Section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act") '  and  Rule  19b-4 
thereunder.-  a  proposed  rule  change  to 
adopt  a  new  set  of  guidelines  for 
reviewing  combinations  among 
specialist  units  known  as  the 
Exchange's  Specialist  Combination 
Review  Policy  (the  "Policy"). 

The  proposed  rule  change  was 
published  for  comment  in  Securities 
Exchange  Act  Release  No.  33475 
(January  13,  1994),  59  I  R  3145  (January 
20.  1994).  No  comments  were  received    : 
on  the  proposal. 

The  E.xcnange's  cuirui.t  Policy  was 
first  approved  by  the  Commission  on  a 
six-month  pilot  basis  in  1987.  *  It  was 
subsequently  extended  and  then  granted 
interim  effectiveness  until  such  time  as 
the  Commi.ssion  makes  a  final 
determination  on  pennanent  approval.'' 

The  proposed  rule  change  v.-ili 
continue  to  authorize  the  Quality  of 
Markets  Cc^mmittee  ("QOMC")  to 
review  certain  proposed  combinations 
that,  in  the  Exchange's  view,  may  lead 
to  undue  concentration  wil'.iin  the 
speciali.st  com.munity.  The  current 
combination  review  policy  calls  fur  an 
Exchange  review  of  a  potential 
combination  under  a  two  tier  system 
where  the  combined  unit  exceed.^  any 
one  of  the  four  specified  concent.ation 
measiii-es.'''  A  tier  I  QOMC  review  occurs 
whenever  a  proposed  combination 
would  result  in  a  specialist  orjiinization 
specializing  in  securities  which  .  xceed 


'  15  iJ.s.c.  rasiblii;  liish!. 

-  17aR240.;9t>-4(19'JI). 

'Svc  S«curiti(!S  Exchanpp  Ac!  Relua.sn  No.  24411 
(,\pr!i  2!).  1Q87).  52  FR  17870  (Mav  12.  rtH7). 

■•.St-p  .SpcLiri'ies  Excha.ngo  Act  Rolcse  No.  25481 
(.M.in  h  17.  1088).  53  H?  9.5.54  i.Mitn.h  2^.  19H8). 

'•ThocfincfntMlion  mcasurp.'s  in(.Ii:cli:  .spi-Lidlist 
.■iharp  of: 
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slocks 

•  tolal  sl:.irr  volijnie  of  stock  trading  on  the 
Kv.hanjjp 

•  totdl  dull.ir  idUa-  of  stock  trading  t.;i  t'lp 
(•.\t  li.iii};r. 
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5%  of  any  one  of  four  con  :entration 
measures.  A  tier  II  review  occurs 
whenever  a  proposed  conJbination 
would  res  .A  in  a  speciali<  t  organization 
exceeding  10%  of  any  cor  centration 
measure.  The  tier  II  reviev  r  differs  from 
the  tier  I  review  in  that  fh(  t  presumption 
is  against  approval  of  the  »roposed 
combination.^  The  propos  id  new  Policy 
establishes  a  three  tier  sys  em  of  review 
for  combinations.  The  fou 
concentration  measures  th it  trigger  a 
combination  review  undei  the  various 
tiers,  however,  will  remaii,  unchanged. 

The  proposed  rule  chan  ;e  does  not 
affect  the  role  of  the  Exchc  nge's  Market 
Performance  Committee  ('  MPC"),  acting 
under  delegated  authority  Vom  the 
QOMC,  of  conducting  a  pr  ?liminary 
review  of  all  proposed  con  ibinations  to 
determine  the  effects  of  thi  t  proposed 
combination  on  maricet  qu  ility.  If  the 
MPC  concludes  that  the  pi  aposed 
combination  will  erode  si^  nificantlv 
market  quality,  it  informs  i  he 
constituer'  inits  of  its  concern.  If  the 
constituent  units  persist  ir  their  plans, 
the  MPC  can  inform  them  hat  some  or 
all  of  the  affected  stocks  mjy  be  put  up 
for  reallocation.^ 

II.  Description  of  the  Prop  >sal 
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The  proposed  rule  chan 
the  NYSE's  mechanism  of 
the  level  of  concentration 
Exchange  specialist  commtnity 
proposal  establishes  a  threi  ( 
of  review  whereby  the  QOI  rIC 
authorized  to  review  propc  sed 
combinations  that  raise 
related  issues. 

A  tier  I  QOMC  review  is 
both  currently  and  under 
whenever  a  proposed  combination 
involves  or  would  result  in 
organization  exceeding  5% 
concentration  measure.**  In 
review,  thf  QOMC  reviews 
combination  with  the  foil 
considerations  in  mind:  (a) 
performance  and  market  qiiality 
stocks  subject  to  the  propoi  od 
combination; 


"The  burden  of  proof  i»  on  Ihi 
ciimbination  to  show,  by  clear  and 
evidence,  thdt  the  proposed  corobi 
result  in  undue  concentration  and 
competition  among  the  specialist 

'  If  the  proposed  combination  is 
the  MPC  is  in  effect  the  governing 
decision  is  appealable  through  the 
relating  to  hearing  and  appeals.  If, 
proivjscd  combination  would 
ihre.shoids.  then  the  MFC's  df 
taken  under  advisement  by  the  ^ 
conducting  its  review  pursuant  to 
rase  it  would  be  the  QOMCs  dcci 
b<!  appealable.  See  NYSE  Con.slifu 
S«t,tion  14. 

"See  mile  0,  .supra. 
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(b)  The  effects  of  the  proposed 
combination  in  terms  of  the  following 
criteria:  (i)  Strengthening  the  capital 
base  of  the  resulting  specialist 
organization; 

(ii)  Minimizing  both  the  potential  for 
financial  failure  of  the  new  unit  and  the 
negative  consequences  of  any  such 
failure  on  the  specialist  system  as  a 
whole;  and 

(iii)  Maintaining  or  increasing 
operational  efficiencies  within  the 
resulting  specialist  organization; 

(c)  The  commitment  to  the  Exchange 
market,  focusing  on  whether  the 
constituent  specialist  organizations  have 
worked  to  support,  strengthen  and 
advance  the  Exchange,  its  agency/ 
auction  market  and  its  competitiveness 
in  relation  to  other  markets;  and 

(d)  The  effect  of  the  proposed 
combination  on  overall  concentration  of 
specialist  organizations. 

When  a  combination  involves  an 
entity  that  is  not  an  existing  specialist 
unit  (e.g.,  if  a  third  party's 
contemporaneous  purchase  of  two  or 
more  units  creates  a  combination 
exceeding  the  five  percent  threshold), 
the  application  of  the  "commitment  to 
the  Exchange  market"  criterion  to  the 
non-specialist  organization  will  be 
based  upon  an  assessment  of  whether 
the  organization  will  work  to  support, 
strengthen  and  advance  the  Exchange, 
its  agency/auction  market  and  its 
competitiveness  in  relation  to  other 
markets. 

Moreover,  the  criterion  relating  to  the 
"commitment  to  the  Exchange  market  ' 
under  a  tier  I  review  is  designed  to 
require  the  QOMC  to  look  to  a  variety 
of  factors  that  extend  beyond 
compliance  with  the  Exchange's 
requirements  for  providing  sufficient 
capital,  talent  and  order  handling 
services.  Specifically,  the  Committee 
will  review  and  assess  each  constituent 
unit's  past  conduct  on  the  Exchange 
relating  to  such  items  as: 

(a)  Participation  upon  request  in  the 
Exchange's  FACTS  program ,«  in  its 
marketing  seminars,  in  sales  calls  and  in 
other  of  its  marketing  initiatives  seeking 
to  attract  order  flow  and  new  listings. 

(b)  Acceptance  of  innovations  in 
order-routing  and  other  trade-support 
systems  and  willingness  to  make 
optimal  use  of  the  systems  once  they 
become  fully  operational. 

(c)  Willingness  to  apply  for 
allocations  of  stocks  that  are  less 
lucrative  from  the  standpoint  of 
profitability  to  the  specialist. 

(d)  Assistance  to  other  units  by 
providing  capital  and  personnel  in 


"The  FACTS  program  is  used  to  introduce 
member  firms  and  other  interested  ptrsons  to  the 
op«ralions  of  the  Exchange. 


unusual  market  situations,  such  as 
"breakouts"  and  difficult  openings. 

(e)  Efforts  at  customers'  relations  with 
both  listed  companies  and  order 
providers,  as  evidenced  by  personal 
contact,  return  of  telephone  calls, 
prompt  resolution  of  complaints, 
assessment  of  customer  needs  and 
anticipation  of  customer  problems. 

(f)  Efforts  to  streamline  the  efficiency 
of  its  own  operations  and  its 
competitive  posture. 

The  QOMC  will  continue  to  approve 
or  disapprove  a  particular  proposed 
specialist  unit  combination  based  on  its 
assessment  of  the  concentration  and 
other  considerations  described  above.  In 
addition,  the  QOMC  will  retain  the 
ability  to  condition  its  approval,  under 
any  level  of  review,  upon  compliance  by 
the  resulting  specialist  organization 
with  any  steps  specified  by  the  QOMC 
to  address  particular  concerns  in  regard 
to  the  considerations  above. 

Once  the  proposed  combination 
potentially  exceeds  10%  of  any 
concentration  measure,  the  QOMC  will 
give  primary  weight  to  the  effect  of  the 
proposed  combination  on  the  overall 
concentration  of  specialist 
organizations.  Moreover,  the  Policy 
places  an  affirmative  obligation  upon 
the  proponents  of  the  combination  to 
make  certain  representations  regarding 
the  proposed  combination  in  order  to 
obtain  QOMC  approval.  The  breadth  of 
the  evidentiary  showing  required 
depends  upon  whether  the  proponents 
are  subject  to  a  tier  II  or  tier  III  QO.MC 
review. 

A  tier  II  QOMC  review  will  be 
triggered  whenever  a  proposed 
combination  involves  or  would  result  in 
a  specialist  organization  exceeding  10%. 
up  to  and  including  15%,  of  any  of  the 
four  concentration  measures.  In  a  tier  Ii 
review,  the  burden  of  proof  will  then  be 
on  the  constituent  specialist 
organizations  to  prove,  by  a 
preponderance  of  the  evidence,  that  th«! 
proposed  combination: 

(1)  Would  not  create  or  foster 
concentration  in  the  specialist  business 
detrimental  to  the  Exchange  and  its 
markets;  and 

(2)  Would  foster  competition  among 
specialist  organizations;  and 

(3)  Would  enhance  the  perfonnance  of 
the  constituent  specialist  organization 
and  the  quahty  of  the  nriarkets  in  the 
stocks;  and 

(4)  Would  otherwise  be  in  the  public 
interest. 

Absent  such  a  showing,  the  QOMC  wiU 
disapprove  the  proposed  combination. 

A  tier  III  QOMC  review  will  be 
triggered  whenever  a  proposed 
combination  involves  or  would  result  in 
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a  specialist  organization  exceeding  15% 
of  any  of  the  four  concentration 
measures.  In  a  tier  III  review,  the 
proponents  must  present  clear  and 
convincing  evidence  demonstrating 
that,  if  approved,  the  proposed 
combination  would  satish'  requirements 
1-4  enumerated  above. 

The  proposed  rule  change  defines  a 
"proposed  combination"  subjected  to 
the  Policy  to  include: 

(a)  A  merger  of  specialist 
organizations  or  an  acquisition  of  one 
organization  by  another; 

(b)  The  formation  of  a  joint  account 
involving  two  or  more  existing 
organizations; 

(c)  The  "split-up"  of  an  existing 
organization  (including  an  organization 
operating  under  a  joint  account)  and 
recombination  with  another 
organization; 

(d)  An  individual  specialist  leaving  an 
existing  organization  and  proposing  to 
take  stocks  with  him  to  join  another 
existing  organization;  and 

(e)  Any  other  arrangement  tha^would 
result  in  previously  separate 
organizations  operating  under  common 
control. 

The  NYSE  also  has  informed  the 
Commission  of  how  it  intends  to 
'  address  three  specific  situations 
involving  the  purchase  of  specialist 
units  by  an  entity  other  than  a  specialist 
firm.  First,  when  a  non-specialist  entity 
purchases  a  single  specialist  unit,  the 
acquisition  will  not  be  reviewable  under 
the  Policy  regardless  of  whether  or  not 
the  specialist  unit  has  a  concentration 
level  of  5%  or  more  at  the  time  of 
purchase.  The  Policy  only  applies  to 
combinations  of  specialist  units  that 
involve  or  would  result  in  a  unit 
exceeding  5%,  10%,  or  15%  of  a 
concentration  measure.  Second,  if  a 
non-specialist  entity  proposes  to 
purchase  two  or  more  specialist  units 
that,  combined  into  one  unit,  account 
for  more  than  5%.  10%.  or  15%  of  a 
concentration  measure,  the  acquisition 
will  be  reviewable  under  the  Policy. 
Finally,  a  non-specialist  entity's 
purchase  of  two  or  more  specialist  units 
which  are  kept  operationally  separate, 
but  when  viewed  together  would  cross 
a  5%.  10%.  or  15%  concentration 
measure,  will  be  reviewable  under  the 
Policy.'"  In  this  latter  example,  the 
QMOC  will  seek  information  as  to  what 
the  acquiror's  intentions  are  with 
respect  to  the  specialist  units  and 
whether  or  not  a  combination  is 
anticipated.  In  sum,  any  time  a 


threshold  may  be  exceeded  as  a  direct 
result  of  a  potential  combination  made 
possible  by  an  acquisition,  it  will  be 
subject  to  review." 

The  Exchange  has  previouslv  stated, 
with  respect  to  the  Policy. '2  that  the 
Pohcy  is  designed  to  provide  the 
Exchange  with  a  mechanism  for 
reviewing  proposed  mergers, 
acquisitions  and  other  combinations 
between  or  among  specialist  units  that 
may  lead  to  a  level  of  concentration 
within  the  specialist  community  that  is 
detrimental  to  the  Exchange  and  the 
quality  of  its  markets.  The  Exchange 
expressed  its  belief  that  undue 
concentration  may  undermine  its 
agency/auction  process,  accentuate 
specialist  complacency,  and  damage  the 
public's  perception  of  the  Exchange  as 
a  free  market  envirormient.  Specifically, 
the  Exchange's  principal  concern  from  a 
concentration  standpoint  was  that  the 
transformation  of  the  specialist 
community  into  fewer  and  larger  units 
might  vitiate  the  competition  among 
existing  specialist  units  and  present  a 
significant  barrier  to  new  entrants  to  the 
specialist  business,  all  to  the  detriment 
of  the  competition  for  the  allocation  of 
new  listings.  In  implementing  a  policy 
to  address  these  concerns,  the  Exchange 
sought  to  strike  an  appropriate  balance 
between  the  perceived  harm  from  undue 
concentration  and  the  need  for  some 
specialist  organizations  to  grow  and 
attract  capital  through  combinations. 
The  instant  modification  strengthens 
this  balance  by  adding  a  middle  level  of 
review  at  which  the  proponents  of  the 
combination  are  held  to  a  less 
burdensome  standard. 

III.  Discussion 

The  Commission  recognizes  the 
NYSE's  concerns  that  undue 
concentration  can  result  in  various 
negative  effects  on  market  quality.  The 
Commission  also  believes  that  in  many 
situations  consolidations  among 
specialist  units  can  be  beneficial  for  the 
units  themselves,  particularly  for  those 
units  with  limited  capital  and  resources, 
as  well  as  for  the  quality  of  the  market. 

The  Commission  has  previouslv 
indicated  its  belief  that  it  is  appropriate 


'"The  NYSE  states  that  such  a  review  is  initialed 
because  of  the  introduction  of  the  element  of 
common  ovvT.ership  even  if  the  units  are  to  be  icepl 
separate. 


"For  example,  if  a  full  service  broiler-dealer 
bought  two  specialist  units,  one  with  4%  of  all 
allocations  and  the  other  with  3%.  this  would 
constitute  a  combination  subject  to  review. 
Likewise,  if  a  full  service  broker-dealer  that  already 
owned  one  specialist  unit  with  7%  of  all  allocations 
bought  another  unit  having  2%  of  all  allocations, 
this  would  be  reviewable  under  the  Policy  because 
it  is  a  combination  of  specialist  units  crossing  the 
5%  threshold.  In  con'rast,  if  a  full  service  broker- 
dealer  that  had  no  affiliated  specialist  unit  bought 
a  unit  having  11%  of  all  allocations,  this  purchase 
would  not  be  reviewable  under  the  Policv. 

'-See  Securities  Exchange  .^ct  Release  .\o.  24-iU 
(.^pri!  29.  1987)  52  FR  178>0  (.May  12.  1187). 


for  the  NYSE  to  adopt  a  policy  that 
authorizes  it  to  monitor  specialist 
combinations  to  determine  their  impact 
upon  the  competitive  environment 
necessary  to  maintain  an  orderlv 
market. 'J  Further,  the  Commission 
continues  to  believe  the  concentration 
factors  identified  by  the  NYSE  are 
•  adequately  designed  to  resuh  in 
approval  of  proposed  combinations 
which  will  not  have  an  adverse  im^pact 
on  market  quality  or  result  in  undue 
concentration,  and  at  the  same  time  will 
enable  the  NYSE  to  identif\-  those 
combinations  that  can  be  potentially 
harmful  to  market  quality  and  actually 
decrease  competition. 

The  Commission  has  carefuUv 
reviewed  the  NYSE's  Pohcy.  placing 
particular  emphasis  on  its  differences 
with  respect  to  the  e.xisting  pilot 
procedure.  The  Commission  previouslv 
expressed  concern,  due  to  the  ability  of 
the  NYSE  to  disapprove  proposed 
combinations  based  upon  their  potential 
concentration  effects,  as  to  whether  the 
thresholds  identified  by  the  NYSE  are 
appropriate  measures  of  potentially 
harmful  concentration.  In  particular,  the 
Commission  was  concerned  with  the 
10%  threshold,  where  the  constituent 
firms  would  have  to  overcome  the 
presumption  that  the  propo.sed 
combination  would  result  in  a  level  of 
business  harmful  to  the  specialist 
community. '•»  Although  the  instant 
Policy  retains  this  presumption,  the 
burden  of  proof  placed  upon  the 
proponents  under  a  tier  II  review  is 
being  decreased  from  a  clear  and 
convincing  to  a  preponderance 
standard.  The  clear  and  convincing 
standard  will  now  only  apply  to  a  tier 
III  review.  The  Commission  believes 
that  this  intermediary'  level  of  review, 
along  with  the  lower  evidentiarv 
standard,  will  make  it  less  likclv  that 
potentially  beneficial  mergers  nil!  be 
erroneously  blocked,  consistent  with  thf 
Act  and  the  goals  of  the  Exchange. 

Accordingly,  in  light  of  the  legitimate 
concentration  concerns  the  NYSE  has 
identified,  the  Commission  believes  that 
it  is  consistent  with  the  Act  for  the 
NYSE  to  have  a  permanent  review 
mechanism  for  proposed  specialist 
combinations.  Further,  the  Commission 
believes  that  the  threshold  levels 
identified  by  the  NYSE  in  the  Policy  are 
reasonable  in  relation  to  the  current 
distribution  of  the  four  concentration 
measures  among  specialist  units  on  the 
NYSE. 


■'^ec  Securitie<!  Exchange  .Act  Rele.t.se  No.  24411 
(.\pril  29.  1987).  52  FR  17870  (.Mflv  12,  iq37). 

'■•The  Commission  notes  that  to  d,,;"  the  \TSt 
QOMC  has  only  conducted  two  titr  II  tu:  iews.  bo'h 
nf  which  have  b-'en  api^roveii.  iliu-,::lc  t.":.'  i  jr.-rnt 
high  le\el  of  burden  of  proof. 
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Finallv.  the  Cominission 
the  QOMC  acts  on  behalf 
of  Directors  and  consists  of 
Directors  that  are  represent 
public.  Currently  only  one 
the  eight-member  committe ; 
a  specialist  unit.  The  Comrris 
would  be  concerned  if  s 
representation  of  the  QOMC 
substantially  increased  to 
minor  represeniation  by 
when  determining  the  outc(Jm 
proposed  specialist  combin; 
could  appear  to  cause  a  con 
interest.  In  such  circtmstante 
Commission  will  review  thi 
continued  consistencv  with 
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For  the  reasons  disciissed 
C.ommission  finds  that  the  _ 
I'ile  change  is  consistent  wi 
requirements  of  the  Act  and 
und  regulations  thereunder 
a  national  securities  exchan 
particular,  with  the 
Sections  6fb}.^5  i^  this  regar 
Commission  believes  that  th 
is  consistent  with  the  Secti 
requirements  that  the  rules 
exchange  be  designed  to 
and  equitable  principles  oft 
prevent  fraudulent  and  mani 
acts.  and.  in  general,  to 
and  the  pubhc,  in  that  it  id 
specific  levels  of  review  for 
combinations  that  could 
impair  market  quality  and  h 
competition  to  the  detriment 
investors  end  the  public  inte 
ensuring  the  combinations 
beneficial  to  the  market  plac( 
be  prohibited.  The  Commis 
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inappropriate  burden  on  corr 
under  Section  603)18}  of  the  / 
it  establishes  review  proced 
prevent  undue  concentration 
specialist  units  that  could  po 
hinder  market  quality.  Altho 
Commission  recognizes  that 
can  result  in  prohibiting 
combinations  from  occurring 
Commission  believes  the 
outhned  in  the  Policy  in  cone 
combination  review  under 
tiers  will  help  to  ensure  that 
combinations  that  are 
market  will  be  permitted,  wh 
prohibiting  those  combinati 
have  a  negp'ive  impact  on 
quality.  Accordingly,  any  . 
burden  on  competition  resu 
the  Policy  is,  in  the 
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justified  as  necessary  and  appropriate 
under  the  Act. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act.'^  that  the 
proposed  rule  change  (SR-NYSE-93- 
45)  is  approved. 

For  the  Comniissior!,  by  the  Dinsion  of 
.Market  Regulation,  purscani  to  delegated 
authority.'" 

Margaret  H.  McFarland. 
Deputy  Secretary: 

(FR  Doc.  94-14337  Filed  6-13-94.  HAr,  am) 
BILLING  CODE  8010-Ot-M 


Self-Regulatory  Organizations; 
Applications  for  Unlisted  Trading 
Privileges;  Notice  and  Oppcrtunity  for 
Hearing;  Pacific  Stock  Exchange,  Inc. 

[une  8.  1994. 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
("Commission")  pursuant  to  section 
12(f}(D(B)  of  the  Securities  Exchange 
Act  of  1934  and  Rule  12f-l  thereunder 
for  unlisted  trading  privileges  in  the 
following  securitv: 

Hanson  .°LC 
Class  B  Warrants  Expiring  9.'30'97  fpile 
No.  7-12569] 

This  security  is  listed  and  registe.'ed 
on  one  or  more  other  national  securities 
exchanges  and  are  reported  in  the 
consolidated  transaction  reporti.ng 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  June  29,  1994. 
written  data,  views  and  argum.ents 
concerning  the  above-referenced 
application.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  w  ith  the  Secretary  of  the 
Securities  and  Exchange  C-Tnimission, 
450  5lh  Street  NW.,  Washington.  DC 
20549.  Following  this  opportunity  for 
hearing,  the  Commission  will  approve 
the  application  if  it  finds,  based  upon 
all  the  information  available  to  it,  that 
the  extensions  of  unlisted  trading 
privileges  pursuant  to  such  applications 
are  consistent  with  the  maintenance  of 
fair  and  orderly  markets  and  the 
protection  of  investors. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 

authority. 

Jonathan  G.  Katz. 

Secretary. 

[FR  Doc.  94-14398  Filed  6-13-94;  8:45  ami 

BIUJNG  CODC  8010-01-M 


"■15  U.S.C.  r8s(bjl2)  11988). 

'•  17  CJ^R  20G.3O-3(aMl2]  11991). 


[Release  No.  35-26063] 

Filings  Under  the  Public  Utility  Holding 
Company  Act  of  1935  ("Act") 

Jur,e7,  1994. 

Notice  is  hereby  given  that  the 
following  filing(s)  has/have  been  marie 
with  the  Commission  pursuant  to 
provisions  of  the  Act  and  rules 
promulgated  thereunder.  All  interested 
persons  are  referred  to  the  applicetion(sJ 
and/or  declarationfs)  for  complete 
statements  of  the  proposed 
transaction(s)  summarized  below.  The 
appliration(s)  and/or  declaration(s)  and 
any  amendments  thereto  is/are  availBblf 
for  public  inspection  through  the 
Commission's  Office  of  Public 
Reference. 

Interested  persons  wishing  to 
comment  or  request  a  hearing  on  the 
application(s)  and/or  declarationts) 
should  submit  their  views  in  writing  by 
July  1,  1994.  to  the  Secretar\',  Securities 
and  E.\change  Commission, 
Washington,  DC  20549,  and  sen-e  a 
copy  on  the  relevant  applicant(s)  and.'or 
declaiant(s)  at  the  address(es)  specified 
below.  Proof  of  service  (by  affidavit  or. 
in  case  of  any  attorney  at  "law,  bv 
certificate)  should  be  filed  with  the 
request.  Any  request  for  hearing  shall 
identify  specifically  the  issues  of  fact  or 
law  that  are  disputed.  A  person  who  so 
requests  will  be  notified  of  any  hearing, 
if  ordered,  and  will  receive  a  copy  of 
any  notice  or  order  issued  in  the  matter. 
After  said  date,  the  application(s)  and/ 
or  declaration(s).  as  filed  or  as  amended, 
may  be  granted  and/or  permitted  to 
become  effective. 

CINergy  Corp.  (70-8427) 

CINergy  Corp,  ( "CINegy"),  139  East 
Foiulh  Street,  Cincinnati!  Ohio  45202,  a 
Delaware  corporation  not  currentlv 
subject  to  the  Act,  has  filed  an 
application-declaration  under  sections 
5.  6(a),  7,  9(a)(1),  9(a)(2),  10,  13(b)  and 
rules  80-91  and  93-94  thereunder. 

The  application-declaration  seeks 
approvals  relating  to  the  proposed 
combination  of  Cincinnati  Gas  & 
Electric  Company  ("CG&E"),  an  Ohio 
combination  electric  and  gas  public- 
utihty  holding  company  exempt  from 
registration  under  section  3(a)(2)  of  the 
Act  pursuant  to  rule  2,  and  PSI 
Resources,  Inc.  ("PSI"),  an  Indiana 
public-utihty  holding  company  exempt 
from  registration  under  section  3(a)(1)  of 
the  .Act  pursuant  to  nile  2,  by  whicJi 
CG&E  and  PSI's  electric  public-utihty 
subsidiary,  PSI  Energy,  Inc.  ("Energy"), 
would  become  wholly  owned 
subsidiaries  of  CINergy.  Following  the 
transaction,  CINergy  would  register  wiUi 
the  Commission  under  Section  5  of  the 
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Act.  CIN'er^y  also  seeks  approvals  in 
connection  with  services  to  be  rendered 
by  CINergy  Sei^'ices,  Inc.  ("Services"). 
r.i.Nergy's  newly  formed  service 
company  subsidian,',  the  formation  of  a 
new  CINergy  subsidiary  that  will  hold 
certain  of  the  CINergy  system's  non- 
utility  assets,  and  the  issuance  of  shares 
of  CIN'ergy  common  stock  for  CIN'ergv's 
dividend  reinvestment  and  emplovce 
benefit  plans. 

CGiE  and  its  public-utility  subsidiarv 
companies  are  primarily  engaged  in 
providing  electric  and  gas  ser\ice  in  the 
southwestern  portion  of  Ohio  an<l 
"adjacent  areas  in  Kentucky  and 
Indiana.'  The  service  area  covers 
approximately  3.000  square  miles  has 
an  estimated  population  of  1.8  million, 
and  includes  the  cities  of  Cincinnati  and 
Middletown  in  Ohio,  Covington  and 
Newport  in  Kentucky,  and 


•  CGScE  whol'y  owns  four  pabUc-uUiit\ 
^.iDsiciary  companies — The  L'nion  L:i;hl.  Hk<.!  j.;.: 
i'.Aver  Company,  an  elerlric  and  gas  .SL-bsidiai^- 
Lorr-.pany.  .Miami  Power  Corporation,  a  subsidiorv 
ivi-.irh  owns  a  138  kV  t.^ansmission  line.  T.he  Wes; 
Hnrrisor,  Gas  and  Eleci.-ic  Cor^inany.  an  cletrric 
^..!)s;dJarv  company,  and  Lawrer.teb;:rg  Gas 
( .orr.par.y.  «  gas  subsidiary  cnmpanv.  In  rtridilio;:. 
CX".S<K  owns  9%  of  Ohio  Valley  Electric  Corp..  a;; 
►\-r;t:;c  subsidiary  company. 

(iC.%K  directly  or  indirectly  owns  nil  l.he  issued 
r-.-.d  ()..tstanding  common  stock  in  Rve  no;-.-u:i'itv 
:  iKv.panies  and  Oiinority  tnteresfs  ir.  V.ve  !irn:tert 
ij^.-rifrrships.  Three  are  direct  subsidiaries — Tri- 
.ivte  Intprovt.iient  Company,  a  reai  es'ate 
'ie-.f-ciprrrent  company  formed  to  acq. iire  jnd  ;;o!<i 
;i..jpcr'y  for  use  in  CGiE's  utility  ope.-aiions.  CGE 
(.'«.•:;>.  fr.rrr.ed  to  hold  CG&E's  non-L't^.tv  interests. 
ar.i  KO  Trarsir;ission  Company  used  to  acquire  >'.r, 
i:,;e.'es!  in  an  interstate  natural  gas  p;Deline. 

f.i'.'E  Co.-p.  has  three  wholly  owned  noi;-util:iv 
H..'i'.ii2iaries — Kni^.iech  .Associates  lnt«>rn,.t;onal. 
!.;t:.i"tnertech"J.  CC&E  Resource  Nf^iKe-inj;  Inc 

H-.f..i:ce  MJi-KetiHt '■'.  and  CCE  ECK.  Inc.V  CGE 
y.(\  ■).  Enertech  rnn  '>••<.  among  other  t.hir.^js 
1  "Hu.'ing,  r...;!  Ijfokoi.r.s.  ope.-ation  and 
."■..-interance  v-'c;:-.  a,.d  'iorhand-'idc 
■.:\,t::.:Ze.cr.er.'  ser'.  ices  worldwide  and  ali-c.  pursue? 
."■.e-Tnenl  opportu.nities  worldwide.  K.'soiirc!/ 
.Vf,:rkerin5  holds  Ci:;.4E's  2.5%  interest  in  I'.S. 
l-,r:;-.-gv  Partners,  a  gas  rnarkeiing  pa.-nership  that 
■A..1  compete  witr,  t-aditionai  regulated  merchan' 
>iTV  i..u  and  will  broker  gas  to  i;;d'.is*jid!  -An-d  tar^t- 
.  ■<nir"..-rcial  custo.iierb.  CGE  ECK  holds  C(j«Es  SO- 
*i'..  interest  Ir  a  Cxfech  li.T.ited  liability  r^mpanv 
.s-  ;;.h  v.  ill  own  .jnd  operate  a.Ci«fh  sene.-nti.-^ 

r-.t!  ii.T.ited  par'nerships  are  Nor;.'"-  K:;;;'.'- ! 
:  .-!  ti.d  Partnership  tCCiE  hos  a  SiOO.OOO 
':rn:l>merit  representing  a  lO.Qrt  ii.-r..:e<: 
:  j^e.-ship  interesil.  North  Rhine  II  l.in;l:eG 
i'  •.-..-.ership  ;CG«t£  has  a  S300.000  co.-n.~l:me".t 
■•■;.>.-esen!ing  a  5.t!''n  limited  p.irtne.'-s.iip  Interest.. 
■■.-.i:...'scan  Homes  II  Li.T.ited  p.:.rnershi;i  CGsh  t;o» 
.■  >  iiiO.oOO  corr.ini'.n;ent-represcntin>;  a-2.or  > 
..::'..vd  parnersfcip  interest).  Blue  Chip  Capit.il 
I -nd  iCG&E  has  a  SI  million  commitrr.e::!    • 
:-p.--ientlng  2.3S  of  t.he  fund;  and  B.ue  Ciiif 
'>;.'P-rt..n:ty  FMnd;CGsE.he5aS5()0  0(io       '     • 
•  ■.::;:;-.i*Tient  representing  4.  J  -'.  of  tn--  fjnc.  .No.-:.". 
R:::ne  I  and  U  and  Franciscan  Hu.mes  f]  L'.—.iied  " 
t'nrtne.-ships  provide  low  income  .hoi-al/.j^  ;n 
CGAE'j  service  territory  Blue  Chip  Ci-pltnl  aril 
Opp'.'-tunity  Funds  pro.mote  f.om.-r..ni*:y 
;■  v-lot'mont  through  investment  1.".  fenr..':le  ...-.: 

..-!•■.  owned  bjsin<'ss.'s  lnCt.-»H  ■•::;•   :■. 


Lawrenceburg  in  Indiana.  As  of 
February  28.  1994.  there  were 
88.458.656  shares  of  CG&E  common 
stock,  par  value  $8.50  per  share,  and 
3,300.000  shares  of  CG&E  cumulative 
preferred  stock  (400.000  of  which  were 
redeemed  on  April  1.  1994)  outstanding. 
CG&E"s  principal  executive  office  is 
located  in  Cincinnati,  Ohio.  On  a 
consolidated  basis,  for  the  vear  ended 
December  31.  1993.  CG&E's  operating 
revenues  were  approximately  Si. 75 
billion  with  consolidated  assets  of 
approximately  S5.1  billion,  consisting  of 
S3. 28  billion  in  electric  utiHty  property, 
plant,  and  equipment  and  5504  million 
in  gas  utility  property,  plant,  and 
equipment,  and  SI. 36  billion  in  other 
corporate  assets. 

PSI  owns  all  the  issued  and 
outstanding  common  stock  of  Energy,  an 
Indiana  corporation  engaged  in  the 
production,  transmission,  distribution, 
and  sale  of  electric  energy  in  north 
central,  central,  and  southern  Indiana.-' 


-  Ef.e.-gy  has  two  subsidiaries.  PSI  Energv 
.\rgen'ina.  Inc.  and  South  Construction  Compatn . 
a  rompany  used  to  own  real  estate  and  interests  in 
real  estate  which  are  either  not  used  and  useful  in 
the  conduct  o;  Energy's  business  or  which  have 
some  C'.'fect  In  title  which  is  unar.reptible  to 
E:ie.'gy. 

P,S!  either  directly  or  indirerilv  owns  P.SI 
.Vgeittina.  Inc  (TSI  .Argentina"!  and  Costa.-.ern 
Povver  Corp.  Through  these  subsidiaries.  PSI  is  a 
10 '.,  sh.:reholder  of  .Argelec  S  A.,  a  6\  sliareholrier 
of  Cipalral  Cnstanera  S..A..  an  .Argentine  electric 
gener.itin?  company,  and  an  B%  shareh.oluer  in 
Dtstrilec  hiversora  S.A.  CDistrilec").  Di.strilec  owns 
51"<.  of  Edesur  S..A..  an  electric  distribution  system. 
PSi  .Argentina  also  wholly  owns  an  inactive 
suiisldid.-y.  Ene.'gy  Se.nices  Inc.  of  Buenos  A.res. 
formed  to  provide  operating  and  consuliirg  services 
to  foreistn  utilities. 

PSi  wholly  owns  three  active  m.n-iitltltv 
subsidiaries.  PSI  Recycling.  Inc.  (which  rervcies 
.materiil  from  Energv  and  ether  sources).  PSI 
Ii-ivKV.ments.  Inc.  (  Investments")  (which  oversees 
investment.s  in  nonregulated  businesses),  and  PSI 
.Argentina.  Inve^'inents  has  two  active  subsidiaries, 
i'uwer  Equii.i.it.-.it  Sip  ply  Co.  (which  sells 
equipment  among  other  things)  and  Wh.clesale 
Power  Services.  Inc.  (AVPS")  (which  activities 
ini  'ud",  among  others,  power  'orokeiing.  eiectricitv 
futures,  coiisultirg  sfcrvites  in  wholesale  power 
.'e!r:ted  marketsj.  WPS.  al.so  tnrough  a  division, 
tormed  International  Power  Exchange,  an  electron. c 
r)_iieti:;  board  for  the  bulk  power  market. 

Invest.T.ents  has  five  inactive  subsidiaries — PSi 
P.iVM-r  Resou.-ce  Operations  Inc.  and  PSI  Power 
Resource  Develop.Tient.  Inc.  (which  develop. 
construct,  cpe.'ate.  maintain,  and  own  independent 
power  produrer'cogeneration  proiects!.  PSI 
t.nviron.xentaI  Corp.  (which  provides 
environ.-nrntai  services).  PSI  International,  l.-.f .  a.-id 
P.SI  S„nnvside.  Inc.  (both  formed  to  deveicp. 
cons'riict.  operate,  arid  own  cci;en*.r.:tirg  or  aower 
produr'ion  facilitiesl. 

PSI  also  holds  minority  interests  in  fivp  limiter; 
parnersnlpi— C!D  Pa.lnershiD.  LP.  (Sa'iO.OOO 
in\».«:ment  at  year-end  19931.'aD  Ventures.  L.P. 
i-T'ir,  interest  with  a  SI  m.illion  investment  at  vfi::- 
end  199  31.  CID  Equity  Capita!  UK  L.P.  (a  8.-'% 
."nttrest  with  a  S8OC.600  investment  at  year-end 
[•J**.');.  Cam.brid^e  Ventures.  L.P.  (a  r.O'V  inie.-est 
xvi'h  a  5250.000  invest.ment  at  year-end  199'J,'.  .inrt 
Circle  Centre  Mali  (a  SI  .2  mi.liun  co.mmitmen'  '1 
■»•  lr;v»-s'.',;  .;:  n.id-Ki'U  represent. n:  ;  4  J 


Energy  services  a  population  of 
appro.ximately  1.9  miUion  in  69 
counties  in  Indiana.  As  of  February-  28. 
1994  there  were  57.114.573  shares'of 
PSI  common  stock  outstanding.  PSI  has 
no  shares  of  preferred  stock  outstanding. 
.■\s  of  February  28.  1994.  there  were 
5.118.335  preferred  shares  of  Energy 
outstanding.  PSPs  principal  corporate 
office  is  located  in  Plainfield.  Indiana. 
On  a  consolidated  basis,  for  the  vear 
ended  December  31.  1993.  PSIs 
operating  revenues  were  approximately 
Si. I  billion,  and  its  total  assets  were 
approximately  S2.7  billion,  of  which 
S2.2  biUion  was  electric  utility  plant. 

CINergy  was  incorporated  in 
Delaware  on  June  30.  1993  to  become  a 
holding  company  over  CG&E  and 
Energy  following  the  proposed  merger. 
At  present,  the  common  stock  of 
CINergy.  which  consists  of  100  issued 
and  outstanding  shares,  is  owned  by  PSI 
and  by  Tri-State  Improvement 
•  Company,  a  wholly  ouTied  non-utilitv 
subsidiary  of  CG&E.  Each  company 
owns  50  shares. 

CINergy  Sub.  Inc.  ("CINergy  Sub  ').  a 
subsidiary  of  CINergy.  was  incorporated 
under  the  laws  of  Ohio  on  (uly  1.  1993. 
The  authorized  capital  stock  of  CINergy 
Sub  consists  of  100  shares  of  com.raon 
stock,  no  par  value.  CINergy  has  entered 
into  a  subscription  agreement  for  all 
such  shares.  No  shares  of  CINergy  Sub 
common  stock  have  been  issued. 
CINergy  Sub  has  and  prior  to  the  closing 
of  the  proposed  merger  will  have,  nn 
operations  other  than  the  activities 
necessary  to  accomplish  the  proposed 
comliination  of  CINergy  Sub  and  CG&E 
as  described  below. 

Pursuant  to  an  Agreement  and  Plan  of 
Reorganization,  dated  as  of  December 
11.  1992.  as  amended  and  restated  on 
[uly  2.  1993  and  as  of  September  10. 
1993  ("Merger  .\greement").  FSl  will  be 
merged  with  and  into  CI.Nergy.  with 
CINergy  as  the  sur\iving  corporation 
("PSI  Merger"),  and  CINergy  Sub  will  be 
merged  with  and  into  CG&E.  with  CG&E 
as  the  surviving  corporation  ("CG&E 
.Merger").  As  a  result  of  the  PSI  .Merger 
and  the  CG&E  Merger.  CG&E  and  Energv 
will  become  operating  subsidiaries  of 
CINergy.  and  CINergy  will  be  a  holding 
company  under  section  2(aJ(7)  of  the 
Art. 

Specifically,  upon  consummation  of 
the  proposed  transaction:  (1)  Each 
issued  and  outstanding  share  of  CG&E 
common  stock  (other  than  treasury  and 
cert:iin  other  shares  which  will  be 


interest).  QD  Equity  Partners  is  a  pr:v-!e  v»nt..r!' 
coital  partnership  dedicated  to  bul.diag  sutcessf  .1 
companies  through  long-term  investments  in 
t.-owing  Indiana  and  other  .midwestern  !)..sineise>. 
Ciri  .e  Centre  Mall  is  a  700.000  square  root  s.hoppins 
::..-.   :::di-r  ccn-'r...  •>,•:  m  di'wnTjwn  ;n':la:"..!p(jii.s 
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cancelled,  and  shares  he 
who  dissent  in  compl 
law)  will  be  converted  i 
receive  one  share  of 
stock,  par  value  $.01  per 
Conversion  Ratio"),  (2) 
outstanding  share  of  PSI 
(other  than  treasur\'  and 
shares  which  will  be  can 
shares  held  by  holders  w 
compliance  with  Indiana 
converted  into  the  right 
number  of  shares  of 
stock  obtained  by  divi 
average  closing  sale  prict 
common  stock  for  the  15 
trading  days  preceding  tl 
day  prior  to  the  PSI  Merj  ? 
that,  if  the  actual  quotien ; 
thereby  is  less  than  .9U9 
shall  be  .909,  and  if  the  a 
obtained  thereby  is  more 
quotient  shall  be  1.023  (' 
Ratio");  (.3)  the  aggregate 
CINergy  Sub  common 
outstanding  prior  to  the  t 
be  converted  into  the  rig 
that  number  of  shares  of 
stock  equivalent  to  the  a; 
number  of  shares  of  CG&! : 
stock  issued  and  out 
immediately  prior  to  the 
and  (4)  all  shares  of  capi' 
CINergy  issued  and  oatst 
immediately  prior  to  the 
will  be  cancelled.  Holder 
common  stock  entitled  to 
fractional  shares  of  CI\' 
stock  will  receive  a  cash 
lieu  of  such  fractional  sh 
ca&h  payments  will  be  de 
multipUing  the  fractiona 
by  the  average  of  the  last 
price  per  share  of  CG&E 
on  the  consolidated  tape 
business  days  prior  to  an( 
last  business  day  on  \v 
common  stock  was  tradec 
York  Stock  Exchange,  wi 
interest  thereon. ^  The  out 
shares  of  preferred  stock 
Energy  will  not  be  affecte 
states  that  the  transaction 
be  tax-free  to  CG&E.  PSI 
shareholders  (except  as  tc 
richts  and  fractional  sh 
the  capitalization  of  PSI 
Ff-hruary  28,  1994  and  PS 
Ratio  of'l. 023,  the  shar 
and  CG&E  would  own 
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representing  approximately  40%  and 
60%,  respectively,  of  the  outstanding 
voting  power  of  CINergy.  CINergy  states 
that  the  proposed  merger  is  a  pure 
stock-for-stock  exchange  and  qualifies 
for  treatment  as  a  pooling  of  interests. 

Following  the  merger.  CG&E's  utility 
subsidiaries  will  remain  subsidiaries  of 
CG&E,  the  non-utility  subsidiaries  of  PSI 
will  become  subsidiaries  of  CINergy, 
and  the  non-utility  subsidiaries  of  CG&E 
will  remain  subsidiaries  of  CG&E.  The 
Merger  Agreement  provides  that 
CINergy's  principal  corporate  office  will 
be  in  Cincinnati,  Ohio.  CINergy's  board 
of  directors,  which  will  be  classified 
into  three  classes,  will  consist  of  a  total 
of  19  directors,  10  of  whom  will  be 
designated  by  CG&E  and  9  of  whom  will 
be  designated  by  PSI. 

CINergy  requests  authority  to  form  a 
new  subsidiary  ( 'Holding  Company 
Sub")  to  hold  certain  of  the  CINerg\- 
system's  non-utility  interests.  It  is 
anticipated  that  Holding  Company  Sub 
will  be  incorporated  in  Delaware,  and 
that  its  capitalization  will  consist  of  100 
shares  of  common  stock,  par  value  $.01 
per  share,  all  of  which  will  be  issued  to. 
and  acquired  by,  QNergy  at  a  price  not 
more  than  $1  per  share.  CINergy  expects 
that  Holding  Company  Sub  will  acquire 
a^l  the  outstanding  capital  stock  of  some 
or  all  of  the  following  non-utilitv 
subsidiaries:  Enertech,  Resource 
Marketing,  CGE  ECK,  PSI  Recycling. 
Inc.,  PSI  Argentia.  Power  Equipment 
Supply  Company,  WPS,  PSI  Power 
Resource  Development,  Inc..  PSI  Power 
Resource  Operations  Inc.,  PSI 
Environmental  Corp  ,  PSI  International, 
Inc.,  and  PSI  Sunnyside,  Inc. 

CINergy  also  requests  authorizations 
with  respect  to  the  activities  of  Services, 
which  was  incorporated  in  Delaware  on 
Februarv'  23,  1994  to  serve  as  the  service 
company  for  the  CINergy  system  after 
the  proposed  merger.  CINergy  proposes 
that  Services  provide  companies  in  the 
CINergy  system  with  a  variety  of 
administrative,  management,  and 
.support  services.  It  is  anticipated  thai 
Services  will  be  staffed  by  transfer  of 
personnel  from  the  current  emplovee 
rosters  of  CG&E,  PSI,  and  their 
subsidiaries.  CINergy  states  that 
Services'  accounting  and  cost  allocation 
methods  and  procedures  will  complv 
with  the  Commission's  standards  for 
ser\'ice  companies  in  registered  holding- 
company  syste-ns.  and  that  Sen.  ices' 
billing  system  will  use  the 
Commission's  "Uniform  System  of 
Accounts  of  Mutual  Service  Companies 
and  Subsidiary'  Service  Companies." 
Services'  service  agreem.ent  calls  for  pr*^- 
filing  review  by  state  commissions  of 
any  amendment  to  its  service 
agreement.  For  CINt-rgy's  utility 


subsidiaries.  Services  proposes  to 
provide  services  at  cost.  For  CINergy's 
non-ulility  subsidiaries.  Services 
proposes  that  charges  be  at  fair  market 
value  and  requests  an  exemption  from 
the  "at  cost"  requirements  of  section 
13(b). 

In  addition,  CINergy  requests 
authority  through  Dece.mber  31,  1995  !•> 
issue  and/or  acquire  in  open  market 
transactions  an  aggregate  amount  up  to 
10  million  shares  of  CINergy  common 
stock  for  CINergy's  shareholder 
dividend  reinvestment,  stock  purchase 
plan,  stock-based  employee  benefit 
plans,  and  the  CG&E  and  Energy  4011k! 
plans.  CINergy  has  not  finalized  its 
dividend  reinvestment  plan  ("CINergy 
DRIP")  but  anticipates  that  the  temis 
will  be  the  following.  All  holders  of 
record  of  shares  of  CINergy  common 
stock.  Energy  cumulative  preferred  oi 
preference  stock  or  CG&E  cumulative 
preferred  stock  will  be  eligible  to 
participate  in  the  CINergy  DRIP.  Full 
investment  of  funds  will  be  possible 
under  the  CINergy  DRIP,  subject  to  a 
minimum  of  $25  and  a  maximum  of 
$100,000  purchase  limits.  There  will  Ijt^ 
no  brokerage  or  other  fees  on  purchas<'^ 
All  costs  of  administration  of  the 
CINergy  DRIP  will  be  paid  by  CINerg> . 
however,  charges  will  be  incurred  by 
participants  who  direct  the  plan 
adm.inistrator  to  sell  their  shares  on 
withdrawal. 

The  shares  of  additional  common 
stock  purchased  under  the  CINergy 
DRIP  with  optional  cash  payments  and 
reinvested  dividends,  if  any.  may  be,  in 
the  discretion  of  CINergy,  authorizt;d 
but  unissued  CINergy  common  stork  "j 
shares  of  CI.Nergy  common  stock 
purchased  on  the  open  market  by  ihf 
plan  administrator.  CINergy  will  not 
change  the  source  of  shares  of  common 
stock  to  open-market  purchases  ur.Ies-- 
capital  needs  or  market  conditions 
warrant.  When  purchases  of  shares  "i 
CINergy  common  stock  under  the 
CINergy  DR.1P  come  from  authorized  hxi'. 
unissued  shares,  the  purchase  price  of 
such  shares  will  be  the  average  of  the 
high  and  low  prices  (computed  to  four 
decimal  places)  of  CINergy  common 
stock,  as  reported  in  the  New  York 
Stock  Exchange  Composite  Transactio.';^ 
section  of  The  Wall  Street  Journal,  lor 
the  app-i-opriate  investment  date,  or  if  m.. 
trading  in  CINergy  common  stock 
occurs  on  such  date,  the  next  precedir.jj 
date  on  which  such  trading  occurrrd- 
When  CINergy  common  stock 
purcha.^ed  for  each  investment  dat*' 
comes  hum  purchases  on  the  open 
market,  the  purchase f)rice  will  be  un- 
weighted average  price  (computed  lo 
four  decimal  places),  excluding 
brok>ra«;i'  rommissions,  of  such  sl^.-ir'--. 
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icciiiired  for  the  plan.  CINergy  will  pav 
iiil  administrative  costs  of  acquisition, 
including  brokerage  fees  and 
( oinniissions.  It  is  anticipated  that  there 
uiii  be  no  discount  program  undt^r  the 
f  MNergy  DRIP. 

A  pairticipant  may  sell  ur  withdraw  all 
or  a  portion  of  his/her  shares  at  aiiv 
time.  Sales  of  shares  through  the 
CINergy  DRIP  will  not  be  "inatched'" 
with  other  participants'  purchases,  but 
will  be  executed  without  regard  to  such 
[lurchases.  Proceeds  frtmi  any  sale,  less 
iij)plicable  brokerage  coinniission.  will 
be  rtimitted  to  a  participant  following 
settlement  through  the  independent 
Jtgent. 

^Whether  the  participant  requests  to 
si-ll  the  shares  in  his/her  account  or 
'•ii.-cts  to  receive  certificates  for  the  full 
shares  in  his/her  account,  the 
participant's  interest  in  fractional  shares 
will  be  paid  in  cash  on  the  basis  of  the 
jjrice  paid  to  the  participant  for  his/her 
whole  shares.  A  participant  will  be 
entitled  to  request  in  writing  and 
receive  a  certificate  representing  the  full 
shares  of  CINergy  common  stock 
( .-edited  to  his/her  account. 

CIN'ergy  proposes  to  use  the  proceeds 
from  the  sale  of  the  newly-issued  shares 
ui  additional  common  stock  for  the 
repayment  of  indebtedness,  for  working 
c.ipital,  or  for  other  general  corporate 
purposes.  CINeigy  will  not.  however. 
ust!  such  proceeds  to  acquire  the 
securities  of  or  any  interest  in  anv 
i:xenipt  wholesale  generators  or  in  any 
foreign  utility  company  until  such  time 
as  such  investment  shall  be  approved  bv 
order  or  by  regulation  of  the 
C.oinmission,  to  the  extent  such 
-ipproval  is  required  under  the  Act. 

CC&E  and  PSI  will  disctmtinue  their 
ri'spective  dividend  reinvestment  plans 
following  the  consummation  of  the 
p.cposed  merger. 

C.iNergy  propo.ses  to  adopt  four  stock- 
b.ised  plans — CI.Nergy  Stock  (jption 
Plan  ("Stock  Option  Plan").  CINergy 
lliiiplyee  Stock  Purchase  and  Savings 
Plan  ('-ESOP").  CINergy  Perf(jrmance 
Shares  Plan  ("Performance  Plan"J.  and 
c:iN'ergy  Directors'  Deferred 
Coujpensation  Plan  (■Dirw.tors'  Plan"). 
.Mthough  the  final  terms  of  these  plans 
have  not  been  established,  the 
;iritir;ipated  terms  are  set  forth  brlmv. 

The  Stock  Option  Plan  is  a  plan  by 
which  non-employee  directors,  tjfficers 
i;f  CINergy  or  any  of  its  subsidiaries,  and 
•■(uployees  who  are  executive 
employees,  employed  in  a  significant 
I'xecutive  supervisory,  administrative. 
(.pt!ralional  or  professional  capacity,  or 
who  have  the  potential  to  contribute  to 
!he  future  success  of  any  partic  ipating 
t'Miployer,  may  be  granted  incentive 
•lock  options,  nonqualified  stock 


options,  stock  appreciation  rights  and/or 
cash  awards  granted  in  connection  with 
nonqualified  stock  options  to  reimburse 
an  optionee  for  the  income  taxes 
in;posed  upon  the  exercise  of  such  an 
option.  Each  outside  director  will 
receive  an  automatic  grant  of 
nonqualified  stock  option  to  purchase 
12.500  shares  of  CINergy  common  stock. 
This  grant  vests  at  the  rate  of  20%  per 
year  beginning  with  the  first  anniversary 
of  the  date  of  the  grant. 

The  option  price  must  be  no  less  than 
100%  of  the  fair  market  value  of 
CINergy  common  stock  on  the  date  of 
the  grant.  The  terms,  of  incentive  stock 
options  may  not  exceed  ten  years  from 
the  dale  of  grant.  Each  grantee  will 
receive  an  agreement  setting  out  the 
Inrms  and  conditions  of  the  grant.  The 
Stock  Option  Plan  will  be  administered 
by  the  compensation  committee  of  the 
CINergy  board,  which  committee  will 
consist  of  outside  directors. 

Upon  the  consummation  of  the 
proposed  merger,  the  PSI  Stock  Option 
Plan  will  be  merged  into  the  Stock 
Option  Plan. 

The  ESOP  is  an  employee  stock 
purchase  plan  in  which  eligible 
employees  of  CINergy  and  its 
subsidiaries  may  be  granted  options  to 
purchase  shares  of  ClNergv  common 
stock.  .Ml  employees  of  ClNergv  or  its 
subsidiaries  will  i;t;  eligible  to 
participate  in  the  ESOP,  except  part- 
time  employees,  employees  who  have 
not  been  employed  by  CINergy  or,  in  the 
ca.se  of  the  first  offering,  by  Energy  or 
CG&E.  for  at  least  nine  months  as  of  the 
first  date  of  the  offering  and  any  full 
officer  of  Energy,  CG&E.  or  any  other 
participating  employer. 

Each  offering  under  the  plan  consists 
of  an  offering  period  of  26  months. 
During  the  offering  i>erif)d,  plan 
participants  may  make  after-tax 
contributions  to  a  savings  a(  count  under 
the  plan  in  an  aggregate  amount  to  up 
to  ten  percent  of  the  participant's 
annual  base  salary  multiplied  by  26/ 
12ths.  Amounts  contributed  to  the 
.savings  accotint  will  earn  interest.  The 
employee  may  terminate  pa.'-ticipalion  at 
any  time,  but  cannot  renew 
participation  prior  to  a  new  offering 
period.  At  the  end  of  the  offering  period, 
a  participant  may  exercise  his/her 
opiicm  to  purchase  shares  of  CINergy 
common  stock  at  a  five  percent  discoujit 
from  the  fair  m.irket  value  of  the  shares 
on  the  first  day  of  the  offering  period, 
receive  the  cash  held  in  his/her  savings 
account,  or  receive  a  combination  of 
both. 

IJpfin  consummation  of  the  proposed 
merger,  the  PSI  Stock  Purchase  and 
Savings  Plan  will  be  merged  into  th*" 
li.SOP. 


The  Performance  Plan  is  a  long-term 
incentive  compensation  plan.  Officers  of 
CI.Nergy  or  any  of  its  subsidiaries,  and 
employees  who  are  executive 
enjplo>t«s.  employed  in  a  significant 
executive  supervisory,  administrative, 
operational  or  professional  capacity,  or 
who  have  the  potential  to  contribute  to 
the  future  success  of  any  participating 
employer,  may  participate  in  the  plan. 

Employees  wno  participate  in  the 
Performance  Plan  will  be  granted 
awarris  payable  in  a  combination  of 
shares  of  CINergy  common  stock  and 
cash.  The  awards  will  be  payable  in  two 
equal  annual  installments  following  the 
enil  of  a  performance  period.  Awards 
will  be  based  on  a  percentage  of  a 
participant's  annual  base  .salary  and  the 
attainment  of  the  individual,  group,  anH 
corporate  goals  established  by  each 
participating  employer's  board  of 
(limctors. 

Upon  consummation  of  the  proposed 
transaction,  the  PSI  and  Energy 
Performance  Shares  Plans  will  be 
merged  into  the  Performance  Plan. 

The  Director's  Plan  will  allow  each 
director  of  CINergy  or  anv  of  its 
subsidiaries  to  defer  fees  for  serving  as 
a  director  and  to  have  them  accrued 
(Miher  in  terms  of  cash  or  in  terms  of 
theoretical  units  of  shares  of  ClNergv 
common  stock.  If  deferred  in  theoretical 
units  of  .slock,  the  ^tock  will  be 
di.stributed  to  the  director  at  the  time 
he/jhe  retires  from  the  appropriate 
board.  Amounts  deferred  in  cash  will  be 
paid  at  the  same  time. 

Cpon  the  consummation  of  the 
proposed  merger,  the  PSI  fJiriHrtors' 
Deferred  Compensation  Plan  will  be 
merged  mto  this  plan.  Directors 
currently  participating  in  that  plan  will 
make  new  elections  prior  to  such  time; 
to  participate  in.  and  transfer  therein 
deferrals  to,  the  Directors'  Plan. 

In  addition.  CINergy  proposes  to 
maintain  on  substantially  the  same 
terms,  the  CG&E  and  PSl'401(k)  plans, 
except  that  shares  of  CINergy  common 
.stock  will  be  used  instead  of  CG&E 
common  stock  and  Energy  common 
stock.  The  CG&E  plans  a.^e  kjiown  as  the 
savings  Incentive  Plan  ("CG&E  SIP") 
and  the  Deferred  Compensation  and 
Investment  Plan  CCG&E  IXAV]  anrl  are 
mirror  401(k)  plans  with  savings 
features.  All  non-exempt  full-time 
employees  of  CG&E  with  one  year  of 
service  are  eligible  to  pailicipate  in  the 
CG&E  SIP.  All  full-time  exempt 
employees  of  CG&E  DCIP. 

Both  the  CG&E  SIP  and  the  cr.&E 
DCIP  accept  before-tax  and  after-tax 
contributions  from  employees. 
Employee  contributions  are  invested 
according  to  employee  in.structions. 
C!G.tE  matches  S..i5  per  dollar  of 
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employee  contributions 
first  five  percent  of  the 
salary.  This  match  is 
CG&E  common  stock, 
under  the  CG&E  SIP  and 
are  placed  at  the  average 
price  on  the  New  York 
on  the  trading  day 
preceding  their  acqui 

Energy  has  401  (k)  plan 
ehgible  employees  uhich 
employees  to  make  both 
after-tax  contributions.  E 
employees  can  save  up  I 
before-tax  eligible  com 
to  10%  of  their  after-tax 
The  company  matches,  i 
stock,  employees'  before 
contribution  in  two  com 
base  match  equal  to  $.70 
an  eligible  employee 
t.he  first  four  percent  of  cc 
.ind  (2)  a  potential  incent 
equal  to  $.10  to  $.30  for 
contributed,  up  to  the  firs 
of  compensation.  The  a 
incentive  match  depends 
corporate  goals  achieved. 

Shares  may  be  purchas*  d 
market  or  may  be  issued  Y  y 
priced  based  on  the  ciosir  g 
common  stock  as  set  forth 
York  Stock  Exchange  Con  posite 
Transactions  section  .-.f  fh  f  WaH  Strpet 
Journal  for  the  date  on  w}  ich  the 
contributions  are  invesfet 

For  the  Commission,  by  th 
Investment  Management,  pui 
delegated  authority. 

Margaret  H.  McFarland, 

Deputy  Secretary-. 

IFR  Dot.  94-14399  Filed  6-1 
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DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 

Plans  for  Establishment  df  Land 
Transportation  Standard: 
Subcommittee 

agency:  Office  of  International 
Transportation  and  Trade.  Office  of  the 
Secretary,  Department  of 
Transportation. 

ACTION:  This  notice  annoujices  the 
[>^partment  of  Transportation's  (DOT) 
plans  for  establishing  the  1  .and 
Transportation  Standards  jubcommitfee 
(LTSS)  required  in  the  Noi  th  American 
Free  Trade  Agreement  (N/  FTA).  It  also 
describes  the  LTSS'  scope  of  work, 
notifies  the  public  of  upco  ning 
meetings,  and  invites  inter  jsted  parties 
to  write  to  DOT.  by  July  2r .  1904.  to  be 
included  in  the  Depanir.i^jit  s 


in  the  open 
P.SI  and  are 
price  of  PSI 
in  the  New 


Division  of 
uant  io 
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distribution  list  for  LTSS  reports  and 
related  information. 

SUMMARY:  The  United  States.  Canada, 
and  Mexico  intend  to  work  to  develop 
more  compatible  land  transportation 
standards  through  the  LTSS  in 
accordance  with  a  timetable  set  in  the 
NAFTA.  Five  working  groups  of  federal 
and  state  government  technical  experts 
from  the  three  countries  will 
accomplish  this  work  under  the 
direction  of  the  LTSS.  While  the 
working  groups  will  be  comprised  of 
government  officials  only,  the  U.S. 
delegation  to  the  LTSS  will  include 
federal  and  state  government  officials, 
as  well  as  representatives  from  industrv, 
labor,  and  safety  advocacy  groups.  The 
LTSS  is  scheduled  to  hold  its  first 
plenary  session  on  July  12,  1994,  in 
Cancun,  Mexico.  Several  working 
groups  may  meet  on  July  11, 1994  at  the 
same  location.  Agendas  for  the  meetings 
are  yet  to  be  determined.  In  the  future, 
the  Department  intends  to  publish  in 
advance  the  schedules  and  agendas  for 
LTSS  and  working  group  meetings,  and 
to  difstribute  regularly  relevant 
information  to  individuals  and 
organizations  on  its  mailing  list.  Public 
briefings  will  also  be  scheduled  as 
appropriate  to  provide  updated 
information.  Respondents  are  requested 
to  send  a  post  carH  -v    h  their  full  names 
and  addresses  to  DOT.  specifying  the 
group(s)  about  which  '.hey  would  like  to 
receive  information. 
BACKGROUND:  The  NAFTA  establishes  a 
Committee  on  Standards-Related 
Measures,  and  requires  that  it  create  a 
subcommittee  to  seek,  to  the  extent 
practicable,  compatibility  of  land 
transportation  standards  among  the 
United  Slates,  Canada,  ar.d  Mexico. 
Annex  913.5.a-l  of  the  NAFTA  sets 
forth  the  work  program  that  the  LTSS 
will  follow  for  seeking  compatibility  of 
the  countries'  standards-related 
measures  for  bus  and  tnick  operations, 
rail  personnel  standards  that  are 
relevant  to  cross-border  operations,  and 
the  transportation  of  hazardous 
materials. 

Land  Transportation  Standards 
Subcommittpp:  The  LTSS  will  meet 
once  a  year  chaired,  on  the  U.S.  side,  by 
the  Director  of  the  Office  of 
International  Transportation  and  Trade. 
Office  of  the  Secretary  of 
Transportation.  The  chair  will  give 
general  guidance  and  direction  to  U.S. 
working  group  heads,  establish  the 
parameters  for  participation  of  U.S. 
delegates  in  delegation  and  trilateral 
meetings,  and  prepare  policy 
recommendations  for  the  Secretary  of 
Transportation  s  consideration.  U.S. 
participants  to  the  LTSS  will  include: 


(1)  Federal  officials  from  the  Federal 
Highway  Administration  (FHWA), 
Federal  Railroad  Administration  {FR,A). 
Research  and  Special  Programs 
Administration  (RSPA),  the  U.S. 
Department  of  State,  the  Office  of  the 
U.S.  Trade  Representative,  and  other 
federal  agencies  as  appropriate;  (2)  stale 
poUcy-makers  identified  by  the  National 
Governors'  Association;  (3)  trade 
association  representatives  for  the  truck, 
bus,  and  rail  industries,  shippers 
transportation  labor  unions,  brokers, 
and  shippers:  and  (4)  public  safety 
advocates. 

Working  Groups:  Five  working 
groups,  comprised  of  federal,  state,  and 
provincial  officials  from  the  three 
countries,  will  be  established.  In  the 
United  States,  each  working  group  wili 
operate  under  the  leadership  of  a  DOT 
official.  By  invitation,  representatives  of 
state  government  organizations  such  as 
the  Association  of  American  Motor 
Vehicle  Administrators,  the  Commerria! 
Vehicle  Safety  Alliance,  the 
International  Association  of  Chiefs  of 
Police,  the  National  Association  of  State 
Regulatory  Utility  Commissioners,  the 
Cooperative  Hazardous  Materials 
Enforcement  Development  Program,  and 
others  may  also  be  part  of  the  U.S. 
delegation.  Individual  working  groups 
will  determine  the  freq^jency  of 
meetings  depending  on  i.ne  scope  of 
work  and  the  time-frame  established  in 
the  NAFTA  for  seeking  compaiibilitv  for 
the  specific  standards  luider  each 
group's  jurisdiction.  The  groups  and 
chairs  are  listed  below. 

1.  Working  Group  1— This  group  will 
consider  medical  and  non-medical 
standards-related  measures  for  drivers, 
including  age  and  language 
requirements.  It  will  also  review 
measures  with  respect  to  vehicles  such 
as  tires,  brakes,  parts  and  accessories, 
cargo  securement.  m.aintenance  and 
repair,  inspections,  and  emissions  and 
environmental  pollution  levels  not 
covered  by  the  Automotive  Standards 
Council's  work  program  established 
under  Annex  913, 5.a-3  of  the  NAFTA 
In  addition,  the  group  will  examine 
standards  related  to  the  supervision  of 
motor  carrier  safety  compliance.  For 
information  call  Tom  Kozlowski.  Chief, 
Standards  Development  Division/ 
FHWA,  at  (202)  366-2981. 

2.  Working  Group  2 — This  group  will 
analyze  the  development  of  more 
compatible  vehicle  weights  and 
dimensions  standards.  For  information 
call  Susan  Binder.  Chief.  Office  of 
Industry  and  Economic  Analysis/ 
FHWA  ."at  (202)  366-9230. 

3.  Working  Group  3 — This  group  will 
be  responsible  for  seeking  compatibilitv 
of  standard.s-related  measures  relating'  i. 
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road  signs.  For  information  call 
Rudolph  Umbs,  Acting  Chief.  Safety 
Management  Division/FHWA.  at  (202) 
366-0411. 

4.  Working  Group  4—- This  group  will 
consider  compatibility  of  standards 
related  to  rail  operating  personnel  that 
are  relevant  to  cross-border  operations, 
and  standards  related  to  locomotives 
and  other  rail  equipment.  For 
information  call  Jane  Bachner,  Director. 
Office  of  Economic  Analvsis/FRA.  at 
(202) 366-0344. 

5.  Working  Group  5— This  group  will 
be  responsible  for  seeking  compatibility 
of  standards  related  to  the 
transportation  of  hazardous  materials. 
For  information  call  Frits  Wybenga. 
International  Standards  Coordinator  for 
Hazardous  Materials/RSPA.  at  (202) 
366-0656. 

MEETINGS:  The  LTSS  is  scheduled  to 
meet  for  the  first  time  in  plenary  session 
on  July  12, 1994,  in  Cancun,  Mexico. 
Several  working  groups  may  also  meet 
at  the  same  location  on  July  11,  1994. 
Agendas  for  the  July  sessions  are  not 
immediately  available,  but  may  be 
obtained  by  calling  the  individuals 
listed  on  this  notice  the  week  of  June  27. 
Schedules  and  agendas  for  future 
meetings  will  be  published  in  advance. 

FOR  FURTHER  INFORMATION:  Contact 
David  DeCarme,  Chief,  Maritime  and 
Surface  Division,  Office  of  International 
Transportation  and  Trade,  Office  of  the 
Secretary  of  Transportation,  at  (202) 
366-2892. 

ADDRESS  AND  DEADLINE:  Individuals  and 
organizations  interested  in  being  placed 
on  the  mailing  list  for  receiving  LTSS- 
related  information  are  requested  to 
send,  by  July  20,  1994,  a  post  card 
indicating  the  complete  name  and 
address  where  the  information  should 
be  sent,  and  specifying  the  group  or 
groups  about  which  information  is 
desired.  Mail  post  cards  to  David 
DeCarme.  U.S.  Department  of 
Transportation,  OST/X-20,  room  40300. 
400  Seventh  Street  SW..  Washington. 
DC  20590. 

Dated;  June  9, 1994. 
Arnold  Levine, 

Director,  Office  of  International 

Transportation  and  Trade. 

UK  Doc.  94-14392  Filed  6-13-04;  8;4.t  am] 
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DEPARTMENT  OF  THE  TREASURY 

Public  Information  Collection 
Requirements  Submitted  to  OMB  for 
Review 

June  8.  1994. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980. 
Public  Law  96-51 1 .  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  room  2110.  1425  New  York 
Avenue  NW.,  Washington.  DC  20220. 

Office  of  Thrift  Supervision  (GTS) 

OMB  Number:  \550-€023 
Form  Number:  OTS  Form  1313; 
Monthly  Cost  of  Funds  Survey 
Systems  Worksheet:  Officer's' 
Certificalion 
Type  of  Re\iew:  Extension 
T/7/e;  Thrift  Financial  Report  (TFR) 
Description:  The  Office  of  Thrift 
Supervision  (OTS)  collects  financial 
data  from  insured  institutions  and 
their  subsidiaries  in  order  to  assure 
their  safety  and  soundness  as 
depositories  of  the  personal  savings  of 
the  general  public.  The  OTS  monitors 
financial  positions  and  interest-rate 
risk  so  that  adverse  conditions  can  be 
remedied  promptly.  The  respondents 
are  savings  associations. 
Respondents:  Businesses  or  other  for- 
profit,  savings  institutions 
Estimated  Number  of  Respondents/ 

Recordkeepers:  1,788 
Estimated  Burden  Hours  Per 
Respondent/Recordkeeper:  20  hrs.  41 
mins. 

Frequency  of  Response:  Monthly, 
quarterly 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  365,215  hours 

Clearance  Officer:  Colleen  Devine  (202) 
906-6025.  Office  of  Thrift 
Supervision,  2nd  Floor.  1700  G. 
Street.  NW.,  Washington.  DC  20552. 

OMB  Reviewer:  Gary  Waxman  (202) 
395-7340,  Office  of  Management  and 
Budget,  room  3208,  New  Executive 
Office  Building,  Washington.  DC 
20503. 

Dale  A.  Morgan. 

Departmental  Reports  Management  Officer 

|FR  Doc.  94-14410  Filed  6-13-94:  8:45  anil 
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UNITED  STATES  INFORMATION 
AGENCY 

Convention  on  Cultural  Property 
Implementation  Act  (Pub.  L.  97-446); 
Import  Restriction  on  Archaeological 
Material  of  the  Moche  Period  From  the 
Sipan  Archaeological  Region,  Peru 

AGENCY:  United  States  Information 
Agency. 

ACTION:  Determination  to  Extend 
Emergency  Restriction  on  Moche 
Material  from  the  Sipan  Archaeological 
Region.  Peru. 


Pursuant  to  the  authority  vested  in  me 
under  Executive  Order  12555  and 
Delegation  Order  No.  86-3  of  March  18. 
1986(51  FR  10137). 

I  find: 

Pursuant  to  the  requirements  of 
section  304(c)  (3)  of  the  Act,  19  U.S.C. 
2603(c)(3).  with  respect  to  the  extension 
of  an  emergency  import  restriction  on 
Moche  artifacts  from  the  Sipan 
•Archaeological  Region,  Peru,  and 
pursuant  to  the  emergency  provisions 
under  section  304,  subsections  (a)(2) 
and  (a)(3);  and  pursuant  to  a  unanimous 
favorable  recommendation  from  the 
Cultural  Property  Advisory  Committee, 

(1)  That  the  material  is  archaeological 
and  is  identifiable  as  coming  from  sites 
in  the  Sipan  Archaeological  Region,  an 
area  recognized  to  be  of  high  cultural 
significance,  for  it  contains  evidence  of 
the  Moche  culture  at  the  apogee  of  its 
development:  that  an  ambience 
conducive  to  further  pillage  continues 
to  exist  in  this  region  causing  continued 
jeopardy  from  pillage,  dismantling, 
dispersal,  or  fragmentation  which  is,  of 
threatens  to  be.  of  crisis  proportions; 

(2)  That  the  material  is  part  of  the 
remains  of  the  Moche  culture 
(approximately  A.D.  100-800)  which 
did  not  develop  a  writing  system  and 
about  which  little  is  known  except  from 
scientific  excavation  of  intact  remains; 
that  an  ambience  conducive  to  further 
pillage  continues  to  exist  relative  to 
these  remains  of  the  Moche  culture,  the 
record  of  which  continues  to  be  in 
jeopardy  from  pillage,  dismantling, 
dispersal,  or  fragmentation  which  is.  or 
threatens  to  be,  of  crisis  proportions; 

(3)  That  the  application  of  the  import 
restriction  set  forth  on  a  temporary  basis 
would  continue,  in  whole  or  in  part,  to 
reduce  the  incentive  for  pillage,  for  it 
has  be*;n  established  that  the  emergency 
import  restriction  in  place  since  1990 
has  resulted  in  a  diminution  to 
systematic  clandestine  pillage  of  the 
sites  in  the  Sipan  Archaeological 
Region. 
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Determination 


Therefore,  in  muniia 
aforementioned  aulhori 
;ind  pursuant  to  section 
Act,  19U.S.C.  2hOj((  )(3 
with  a  favorable  reconi 
the  Cultural  Properly  At 
Committee.  I  determine 


te  with  the 
vested  in  me, 

t04(c)(3)ofthe 
and  consistent 
ndation  from 

visorv 


y 


u  e 


lunc 


14.  1994  /  Notices 


(1)  That  the  cmergencv'  condition 
continues  to  apply  with  respect  to 
Moche  artifacts  from  the  Sipan 
Archaeological  Region  in  the 
Lambayeque  Valley  of  northern  F«tii. 

(2)  1  hat  the  emergency  import 
restriction  that  went  into  effect  on  May 


7.  1990,  is  extended  for  a  period  of  three 
more  years  effective  June  15, 1994. 

Dated:  |une  9.  1M4. 

Penn  Kcmbie, 

Deputy  Diwctor.  I  'nited  States  Information 
Agency. 

jFR  D(M  .  <M-U45a  Filed  fi-I.T-94;  8:45  am) 
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Sunshine  Act  Meetings 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  published  under 
the  "Govemment  in  the  Sunshine  Act"  (Pub 
L.  94-409)  5  U.S.C.  552b(e)(3). 


UNITED  STATES  INTERNATIONAL  TRADE 
COMMISSION 

lUSITC  SE-94-201 

TIME  AND  DATE:  June  20,  1994  at  10:30 
a.m. 

PLACE:  Room  101,  500  E  Street  S.W.. 
Washington,  DC  20436. 

STATUS:  Open  to  the  public. 

1.  Agenda  for  future. 

2.  Minutes. 

3.  Ratification  List. 

4.  Inv.  No.  303-TA-2.'i  (Preliminary)  and 
Inv.  No.  731-TA-70O-701  (Preliminary) 
(Disposable  Lighters  from  China  and 
Thailand) — briefing  and  vote. 

5.  Outstanding  action  jacket:  None. 

In  accordance  with  Commission 
policy,  subject  matter  listed  above  not 
disposed  of  at  the  scheduled  meeting, 
may  be  carried  over  to  the  agenda  of  the 
following  meeting. 


Federal  Register 

Vol  59.  No.  11.3 

Tuesday.  June  14.  1994 


BOARD  OF  GOVERNORS  OF  THE  FEDERAL 
RESERVE  SYSTEM 

TIME  AND  DATE:  11:00  a.m..  Monday,  June 
20; 1994. 

PLACE:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building,  C  Street 
entrance  between  20th  and  21st  Streets, 
N.W.,  Washington.  DC  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Personnel  actions  (appointments, 
promotions,  assignments,  reassignments,  and 
salary  actions)  involving  individual  Federal 
Reserve  System  employees. 

2.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Mr.  Joseph  R.  Coyne,  Assistant  to  the 
Board;  (202)  452-3204.  You  may  call 
(202)  452-3207,  beginning  at 
approximately  5  p.m.  two  business  davs 
before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications 
scheduled  for  the  meeting. 

Dated:  June  10,  1994. 
Jennifer  J.  Johnson, 

Associate  Secretary  of  the  Board. 

jFR  Doc.  94-14580  Filed  6-10-94;  3:10  pmj 

BILLING  CODE  6210-01-P 


CONTACT  PERSON  FOR  MORE  INFORMATION: 
Donna  R.  Koehnke,  Secretary,  (202) 
205-2000. 

Issued:  June  7,  1994. 
Donna  R.  Koehnke, 
Secretary. 

IFR  Doc.  94-14551  Filed  6-1Q-94;  2:41  pm] 
BILLING  CODE  7020-02-P 


NATIONAL  TRANSPORTATION  SAFETY  BOARD 

TIME  AND  PLACE:  9:30  a.m.,  Tuesday, 
June  21,  1994. 

PLACE:  The  Bo'ard  Room,  5th  Floor.  490 
L'Enfant  Plaza.  S.W.,  Washington.  D.C. 
20594. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED: 

6167A — Railroad  Accident  Report: 
Derailment  of  Amtrak  Train  2,  the  Sunset 
Limited,  on  CSXT  Big  Bayou  Canot  Bridge. 
Mobile,  Alabama,  September  22. 1993. 

NEWS  MEDIA  CONTACT:  Telephone:  (202) 
382-0660. 

FOR  MORE  INFORMATION  CONTACT:  Bea 

Hardesty,  (202)  382-6525. 

Dated:  June  10.  1994. 
Bea  Hardesty. 

Federal  Register  Liaison  Officer. 
[FR  Doc.  94-14498  Filed  6-10-94;  8:45  ami 
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NUCLEAR  REGULATORY  COMMISSION 

DATE:  Weeks  of  June  13.  20,  27.  and  July 
4.  1994. 

PLACE:  Commissioners'  Conference 
Room.  11555  Rockvilie  Pike.  Rockville, 
Maryland. 

STATUS:  Public  and  closed. 

MATTERS  TO  BE  CONSIDERED: 

Week  of  June  13 

Thursday.  June  16 
10:30  a.m. 
Discussion  of  Personnel  Matters  (Closed- 
Ex.  2  and  6) 
11:30  a.m. 
Affirmation/Discussion  and  Vote  (Public 
Meeting) 

a.  Final  Rule  on  "Timeliness  in 
Decommissioning  of  Materials  Facilities  " 
(Tentative) 

(Contact:  Mary  Thomas,  301-492-3886) 

b.  Motion  to  Quash  01  Subpoenas  Issued 
to  Henry  Allen.  Diane  Marrone,  and 
Susan  SeUino  in  the  Five  Star  Products 
Investigation  (Tentative) 

(Contact:  Charles  Mullins,  301-504-1  r,06) 

Week  of  June  20— Tentative 


Monday.  June  20 
10:00  a.m. 
Discu-ssion  of  Management  Issues 
(Closed— Ex.  2  and  6) 

Thursday,  fune  23 
2:00  p.m. 
Periodic  Briefing  on  Operating  Reactors 

and  Fuel  Facilities 
(Contact:  Victor  McCree.  301-504-1711) 
4:00  p.m. 
Affirmation/Discussion  and  Vote  (Public 
Meeting)  (if  needed) 

Week  of  June  27— Tentative 

There  are  no  meetings  scheduled  for  the 
Week  of  June  27. 

Week  of  July  4— Tentative 

Thursday.  }ul\  S 
11:30  a.m. 
Affinnalion/discussion  and  Vote  (Public 
Meeting)  (if  needed) 

Note:  Affirmation  sessions  are  initially 
scheduled  and  announced  to  the  public  on  a 
time-reserved  basis.  Supplementary  notice  is 
provided  in  accordance  with  the  Sunshine 
Act  as  specific  items  are  identified  and  added 
to  the  meeting  agenda.  If  there  is  no  specific 
subject  listed  for  affirmation,  this  means  that 
no  item  has  as  yet  been  identified  as 
requiring  any  Commission  vote  on  this  date. 

The  schedule  for  Commission 
meetings  is  subject  to  change  on  short 
notice.  To  verify'  the  status  of  meetings 
call  (Recording)— (301)  504-1292. 
CONTACT  PERSON  FOR  MORE  INFORMATION: 
William  Hill.  (301)  504-1661. 

Dated:  June  9.  1994 

VVilliam  M.  Hill,  Jr.. 

SECY  Tracking  Officer.  Office  of  the 
Secretary. 

IFR  Doc.  94-14543  Filed  6-10-94:  12:16  pm| 
BILLING  CODE  7S90-01-M 


NUCLEAR  REGULATORY  COMMISSION 

DATE:  Weeks  of  June  13,  20.  27.  and  July 

4,  1994. 

PLACE:  Commissioners'  Conference 

Room,  11555  Rockville  Pike.  Rockville, 

Maryland. 

STATUS:  Public  and  Closed. 

MATTERS  TO  BE  CONSIDERED: 
Week  of  June  13 

Thursday.  June  Ui 
10:30  a.m. 
Discussion  of  Personnel  .Matters  (Closed — 
Ex.  2  and  6) 

Friday.  June  17 
2:45  p.m. 
Affirmation/Discussion  and  Vote  (Public: 
Meeting) 
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a.  Final  Rule  on  "Timelines 
Decommissioning  of  Male 
(Tentative) 

(Q)ntd(;t:  Mary  Thomas.  3()lj-492-3886) 

b.  Motion  to  Quash  01  Subp  >enas  Issued 
to  Henr>'  Allen.  Diane  Mai  rone,  and 
Susan  Settino  in  the  Five  |tar  Products 
Investigation  (Tentative) 

(Contai  t:  Charles  Muilins.  3f  l-.S04-160()i 

Week  oflune  20— Tentative 

.V/ij;;a'(;v.  /u:if'  20 

in:IK)a.m. 

Dis(  iission  of  Managt  iiieTM  I 
(Closed — Kx.  2  and  fi) 

Thur^ilay.  June  23 

200  p.m. 

Periodic  Briefing  on  Operatii  g  Reac  tors 
and  Fuel  Fatilities 


(Conta<  t:  Vic  (c:  McCree.  301-504-1711) 
4:00  p.m. 

Affirmation/Disc  ussion  and  \'nle  (Public 
Meeting)  (if  ni-cdrd) 

Week  of  June  27— Tentative 

There  are  no  meetings  scheduicd  for  the 
Week  of  June  27. 

Week  of  July  4 — Tentative 

Thursdc.y.  July  H 

11 :30  a.m. 

Alfirmation.'Dist  ussioii  and  Vote  (Public 
Meeting)  (If  r.eeded) 

Note:  Affirmation  sessions  are  initialiv 
Ki  heduled  and  aiinounted  to  the  public  on  a 
lime-reserved  basis  Supplementary  notice  is 
provided  in  accordanc  e  with  the  Sunshine 
Ai  I  .is  si«(  ii'iC  items  are  identified  and  added 


to  the  meeting  agenda.  If  there  is  no  specific 
subject  listed  for  affirmation,  this  means  that 
no  item  has  as  yet  been  idenfi.ft'3d  as 
requiring  any  Commission  vote  on  this  date. 

The  schedule  for  Commission 
meetings  is  subject  to  change  on  short 
notice.  To  verify  the  status  of  meetings 
call  (recording)— (301)  504-1292. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
William  Hill— (301)  504-16B1. 

Dated:  lune  10.  1994. 

William  M.  Hill.  Jr.. 

SECY  Tracking  Officer.  Officfoftht 
Stfcretary. 

(FR  Dc(  .  94-145t,7  File:!  0-10-94,  2-41  am! 

BILUNQ  CODE  1S90-01-M 


in! 


If. 


^         g  Tuesday 

'^  *  June  14. 


June  14.  1994 


)N: 


Part  fi 


Department  of  the 
Interior 

Bureau  of  Indian  Affairs        " 


Indian  Gaming;  Notice 


3CS38 


Federal  Register  /  Vol.  59.  No.  113  /  Tuesday,  June  14.  1994  /  Notices 


DEPARTMENT  OF  THE  IN 
Bureau  of  Indian  Affairs 
Indian  Gaming 

agency:  Bureau  of  Indian  / 

Interior. 

ACTION:  Notice  of  Approve.- 

Amendment  to  Tribal-State 


SUMMARY:  Pursuant  to  25  U  S.C.  2710.  of 
the  Indian  Gaming  Regulate  iry  Act  of 
1988  (Pub.  L.  100-497),  thuj  Secret  a  r>-  of 


ISS 


994 


ERIOR 


ffairs, 


Compact. 


the  Interior  shall  publish,  in  the  Federal 
Register,  notice  of  approved  Tribal-State 
Compacts  for  the  purpose  of  engaging  in 
Class  III  (casino)  gaming  on  Indian 
reservations.  The  Assistant  Secretary — 
Indian  Affairs.  Department  of  the 
Interior,  through  her  delegated 
authority,  has  approved  the  Amendment 
to  the  Gaming  Compact  Between  the 
Chitimacha  Tribe  of  Louisiana  and  the 
State  of  Louisiana,  which  was  executed 
on  May  16.  1994. 


DATES:  June  14.  1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Hilda  Manuel.  Director,  Indian  Gaming 
Management  Staff,  Bureau  of  Indian 
Affairs,  Washington.  DC  20240.  (202) 
219-4068. 

Dated:  June  3. 1994. 
Ada  E.  Deer. 

Assistant  Secretary.  Indian  Affairs. 

[FR  Doc.  94-14322  Filed  6-13-94;  HA^  am| 
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Tuesday 
June  14,  1994 


Part  III 


Department  of 
Housing  and  Urban 
Development 

Office  of  the  Assistant  Secretary  for 
Housing— Federal  Housing  Commissioner 


Notice  of  Funding  Availability  for 
Preservation  Support  Grants  and  Notice 
of  Paperwork  Submission 
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DEPARTMENT  OF  HOUSI  AG  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  St  cretary  for 
Housing — Federal  Housir^ 
Commissioner 

[Docket  No.  N-94-3762;  FR-^613-N-01] 

NOFA  for  Preservation  Sii)port  Grants 
and  Notice  of  Paperwork  Submission' 

AGENCY;  Office  of  the  Assi*ant 
Secretary  for  Housing — Fei  eral  Housing 
Commissioiier.  HUD. 
ACTION:  Notice  of  funding  Availability 
and  paperwork  submissior 
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summary:  This  NOFA 
availability  of  up  to  S6  mil 

funding  for  Preservation 
Grants,  to  promote  the  abi 
residents  of  eligible  low 
to:  (1)  Participate  meaning 
preservation  process  establ 
Emergency  Low  Income 
Presen.ation  Act  of  1987 
the  Low-Income  Housing  P 
and  Resident  Homeowners 
1990{LIHPRHA);and(2)a 
decisions  about  the  future  i 
housing.  This  NOFA  also  < 
the  Secretary  in  dischargin 
obligation  to  notify  quali 
of  the  availability  of  proper 
and  otherwise  facilitate  the 
and  oversight  of  the  presen  a 
program.  A  portion  of  the 
funds  from  the  Preservatior 
Assistance  NOFA  publishe< 
3.  1992  (57  FR  40570),  ism 
under  this  NOFA. 

Eligible  applicants  may  af) 
Preservation  Support  Grant 
two  categories.  First 
Training  Grants  are  availab 
resident-controlled  or  com 
nonprofit  organizations  wit 
in  resident  education  and  o 
conduct  community-,  city-, 
wide  outreach  to  identify,  o 
deliver  training  to  residents 
low-income  housing.  SeconH. 
Preservation  Activity  Grant: 
available  to  State  and  local 
agencies  and  nonprofit  i 
perform  activities  that  furth  ; 
preservation  program  in  the 
jurisdictions.  These  activities 
include  outreach,  training 
organizational  development 
unorganized  tenants.  In  a 
NOFA,  the  Department  has 
applications  from  in 
administer  direct  technical 
grant  funds  to  resident  and 
groups  (FR-3473,  published 
1994.  at  59  FR  16366) 

This  document  includes  ifctormation 
about  eligible  applicants,  th^  level  of 
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funding  available,  and  HUD's 
processing  of  applications,  as  well  as 
the  selection  criteria  for  grant 
applicants. 

DATES:  The  expedited  deadline  for 
submission  of  comments  on  the 
paperwork  burden  associated  with  this 
NOFA  is:  June  24,  1994. 

The  deadUne  for  submission  of 
applications  is  August  15,  1994. 
Applications  must  be  physically 
received  in  the  Preservation  Division, 
Department  of  Housing  and  Urbtui 
Development,  room  6284,  451  Seventh 
Street,  SVV..  Washington,  DC  20410.  by 
4:30  p.m..  EST,  on  or  before  the  due 
date. 

ADDRESSES:  Comments  on  the 
information  collection  requirments 
should  refer  to  the  proposal  by  name 
and  should  be  sent  to:  Joseph  F.  Lackey. 
Jr..  OMB  Dcbk  Officer,  Office  of 
Manageme:;!  and  Budget.  New 
Executive  Office  Building.  Washington. 
DC  20503. 

Upon  request.  Preservation  Support 
Grant  application  packages  may  be 
obtained  from  the  Multifamily  Housing 
Clearinghouse,  P.O.  Box  6424, 
Rockville.  MD  20850,  telephone 
number:  1-800-955-2232.  Please  refer 
to  FR-3613  when  requesting  an 
application  package. 
FOR  FURTHER  INFORMATION  CONTACT: 
Frank  Malone.  Director,  Office  of 
Preservation  and  Property  Disposition. 
Department  of  Housing  and  Urban 
Development,  room  6284.  451  Seventh 
Street,  SW..  Washington.  DC  20410; 
telephone  (202)  708-3355.  To  provide 
service  for  persons  who  are  hearing-  or 
speech-impaired,  this  number  may  be 
reached  via  TDD  by  dialing  the  Federal 
Information  Relay  Service  on  1-800- 
877-TDDY  (1-800-877-8339)  or  202- 
708-9300.  (E.xcept  for  the  TDD  number, 
telephone  numbers  are  not  toll-free.) 

SUPPLEMENTARY  INFORMATION: 

Paperwork  Reduction  Act  Statement 

The  information  collection 
requirements  contained  in  this  NOFA 
have  been  submitted,  for  expedited 
processing,  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  under  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3501-3520).  No  person  may  be 
subjected  to  a  penalty  for  failure  to 
comply  with  these  information 
collection  requirements  until  they  have 
been  approved  and  assigned  an  OMB 
control  number.  The  OMB  control 
number,  when  assigned,  will  be 
announced  by  separate  notice  in  the 
Federal  Register.  Any  applicant  that 
completes  an  application  before  the 
OMB  control  number  is  assigned  may 
have  to  modify  that  application  in 


accordance  with  changes  in  the 
application  package  that  are  requested 
by  OMB  and  agreed  to  by  HUD. 

Public  reporting  burden  for  the 
collection  of  information  requirements 
contained  in  this  rule  are  estimated  to 
include  the  tim.e  for  reviewing  the 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 
Information  on  the  estimated  public 
reporting  burden  is  provided  under  the 
Preamble  heading,  Other  Matters.  Send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden,  h\ 
June  24,  1994,  to  the  Department  of 
Housing  and  Urban  Development,  Rules 
Docket  Clerk,  451  Seventh  Street,  SW.. 
room  10276,  Washington,  DC  20410- 
0500;  and  to  the  Office  of  InforTuaiion 
and  Regulatory  Affairs,  Office  of 
-Management  and  Budget.  Attention: 
Desk  Officer  for  HUD,  Washington,  DC 
20503. 

Introduction 

On  July  13. 1993,  the  Department 
published  a  draft  Notice  of  Funding 
Availability  (58  FR  37819),  specificalU 
inviting  public  comments  on  the 
Department's  proposed  methodology  for 
implementing  the  provisions  of  section 
312  of  the  Housing  and  Community 
Development  Act  of  1992  (1992  HCDA), 
which  added  sections  251-257,  the 
Low-Income  Housing  Preservation  and 
Resident  Homeownership  Act  of  1990 
(LIHPRHA).  The  comment  period 
expired  on  August  28,  1993.  The 
Department  received  a  total  of  26 
comments.  Two  comments  were  from 
legal/advocacy  organizations,  eight  from 
low  income  housing  organizations 
which  are  involved  in  development  of 
and  advocacy  for  affordable  housing, 
nine  were  from  tenant  organizations, 
three  were  from  community 
development  corporations,  two  from 
community  service  organizations,  one 
from  a  local  agency  and  one  from  an 
individual  housing  consultant. 

This  NOFA  addresses  section  254  of 
LIHPRHA.  Comments  received  relating 
to  the  other  added  sections  were 
addressed  in  an  earlier  NOFA  directed 
at  those  sections  and  published  on  April 
6,  1994  (59  FR  3473).  The  first  section 
of  this  NOFA  is  a  discussion  of  the 
public  comments  on  the  section  254 
aspects  of  the  draft  NOFA  and  of 
modifications  made  in  response  to  the 
comments  and  as  a  result  of  additional 
HUD  consideration.  The  actual  NOFA 
follows  the  discussion  of  public 
comments  and  begins  with  the  section 
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designated  "11.  Purpose  and  Substantive 
Description." 

I.  Public  Comments 

A.  Priorities 

Five  commenters  recommended  that 
local  resident-controlled  groups  with 
experience  in  organizing  receive  highest 
funding  priority.  The  rationale  behind 
these  comments  was  that  assistance  to 
organize  by  a  tenant-led  coalition  at  the 
local  level  enables  tenants  to  share 
experiences  and  provide  peer  support. 
Also,  one  commenter  stressed  that 
organizing  and  training  sponsored  by 
local  tenant  coalitions  protect  against 
"sham"  nonprofit  purchasers.  The 
Department  agrees  with  these  comments 
and  is  giving  preference  to  Incul 
resident-controlled  groups. 
Organizations  that  receive  Outreach  and 
Training  grants  are  required  to 
demonstrate  that  they  have  at  least  two 
years  experience  in  resident  organizing 
and  education.  Under  the  Pre.servation 
Activity  Grant  category,  the  Department 
also  will  give  priority  consideration  to 
State  and  local  government  agencies  and 
intermediaries  that  propose  »o  provide 
outreach  and  training  and 
organizational  development  to 
unorganized  tenants. 

One  commenter-suggestcd  that  in 
awarding  Outreach  and  Training  grants, 
HUD  should  give  priority  to  the  local 
nonprofit  entity  most  trusted  or  most 
likely  to  be  trusted  by  the  tenants. 
Factors  cited  by  the  commenter  that 
could  be  used  as  a  measure  of  trust 
included  languages  spoken  by  staff, 
ethnicity,  positive  history  in  the 
immediate  neighborhood,  and  whether 
the  nonprofit  entity  has  a  rural/urban/ 
suburban  focus.  The  Department 
believes  that  establishing  a  trusting 
relationship  between  recipients  and 
providers  of  the  activity  is  an  important 
aspect  of  a  program.  However,  assessing 
the  level  of  trust  is  iudgmental  and 
requires  an  insight  about  the 
relationship  between  a  nonprofit 
organization  and  tenants  that  would  he 
difficult  for  HUD  staff  to  readily  discern. 
The  Dep-irtm.ent  believes  that  a  trusting 
relationship  will  evolve  when  the 
parties  become  acquainted,  begin  to 
work  together,  and  plan  successful 
programs. 

Two  commenters  suggested  that 
under  the  Outreach  and  Training  grants, 
organizing  should  be  given  priority  over 
education  and  training.  However,  if  the 
purpose  of  the  application  is  to  provide 
training,  one  commenter  suggested  that 
preference  should  be  given  to  applicants 
planning  training  for  resident  groups 
and  community-based  nonprofit 
purchasers  (as  opposed  to  owner 


entities,  appraisers,  and  financial 
institutions),  because  resident  groups 
and  community-based  nonprofit 
purchasers  generally  have  fewer 
resources.  Also,  it  was  suggested  that 
this  preference  be  implemented  through 
a  point  system  published  in  the  NOFA. 
Under  the  Outreach  and  Training  grant 
category,  HUD  will  require  that 
successful  applicants  restrict  provision 
of  training  to  resident  groups  and 
community-based  nonprofit  purchasers. 
However,  under  the  Preservation, 
Activity  Grants  category,  grantees  ni.jy 
use  funds  to  train  and  educate  other 
groups,  such  as  appraisers,  financial 
institutions,  and  owners. 

B.  Allocation  of  Funds 

The  Department  received  eleven 
comments  recommending  that  a 
majority  of  the  Preservation  Support 
Grant  funds  be  set  aside  for  resident 
outreach  and  training  that  wouid 
involve  leadership  development, 
training,  and  ongoing  support  instead  of 
for  the  provision  of  information  on 
LIHPRHA  and  ELIPHA  (without 
organizational  developm.ent,  training, 
and  support).  Eight  commenters 
suggested  that,  at  a  minimum,  60 
percent  of  the  funds  should  be  reserved 
for  outreach  and  training.  Another 
commenter  advised  that  the  Department 
allocate  50  percent  for  each  type  of 
Preservation  Support  Grant,  with  a  mid- 
year review  for  reallocation. 

The  Department  will  allocate  50 
percent  of  the  Preservation  Support 
Grant  funds  to  Outreach  and  Training 
grants  and  50  percent  to  Preservation 
Activity  grants.  This  equal  division  of 
the  allocation  will  maximize 
opportunities  for  the  Department  to 
produce  newly  organized  tenant  groups, 
because  HUD  will  give  preference, 
under  the  Preservation  Activity  gratit 
program,  to  State  or  local  government 
agencies  or  intermediaries  that  submit 
applications  for  outreach  and  training 
and  the  organizational  development  of 
tenants.  By  including  outreach  and 
training  and  organizational 
development  for  tenants  as  preferred 
activities  under  Preservation  Activity 
grants,  the  Department  will  be  able  to 
ensure  that  unorganized  tenants  will  be 
reached  if  they  live  in  areas  where 
eligible  local  tenant  controlled  groups  or 
community-based  nonprofit 
organizations  do  not  exist. 

One  commenter  suggested  that 
Outreach  and  Training  grants  be 
allocated  in  the  550,000  to  $150,000 
range  aimually  for  up  to  three  years.  The 
Department  agrees  that  grant  amounts 
should  be  limited.  The  Department  will 
award  Outreach  and  Training  grants 
comm.ensurate  with  the  scope  and  size 


of  the  market  served  and  the  level  of 
outreach  and  training  described  in  the 
application.  The  maximum  amount  an 
applicant  may  receive  for  an  Outreach 
and  Training  grant  will  be  $150,000 
annually,  up  to  a  maximum,  if 
warranted,  of  S450.000  over  a  three-vear 
period. 

The  Preservation  Activity  grant  will 
be  available  for,  among  other  activities, 
outreach  and  training  and 
organizational  development  for  tenants 
who  five  in  areas  where  community- 
based  nonprofit  organizations  or  local 
resident-controlled  groups  do  not  exist. 
Because  applicants  applying  for 
Preservation  Activity  Grants  may 
propose  an  activity  that  is  regiondi  or 
national  in  scope  and  thai  would 
require  a  high  level  of  funding  to  be 
effective,  the  Department  beheves  that 
the  maximum  amount  an  applicaj.t  may 
receive  for  a  Preservation  Activity  Grant 
should  be  S500.000  for  proposals  that 
are  national  in  scope,  and  5250,000  for 
proposals  aimed  at  the  regional.  State  or 
local  level.  This  NOFA  addresses 
funding  levels  in  detail  for  each 
category  in  Section  II. D. 

Two  commenters  stated  that  HUD 
should  have  two  funding  rounds 
annually  for  Preservation  Support 
Grants,  with  one-year  grant  awards 
renewable  for  up  to  three  years.  The 
Department  has  determined  that  the  -^ize 
of  Preservation  Support  Grants  does  not 
merit  the  task  of  scoring,  ranking.  Er.d 
awarding  grants  biannually;  it  is  more 
cost-effective  to  announce  the 
availability  of  funds  on  an  annual  basis. 
Furtlier,  Preservation  Support  Grants  are 
awarded  on  a  competitive  basis  and 
cannot  be  renewed  without  a  new  round 
of  competition.  However.  HUD  v.ill 
accept  Outreach  and  Training  grant 
applications  that  propose  activities 
designed  to  bo  completed  over  a  three- 
year  period.  Such  proposals,  if  funded, 
would  receive  incremental  funding  as 
described  in  Section  II. C  of  the  NOFA. 
Six  commenters  claimed  that  basing 
fund  allocation  solely  on  active  Notices 
of  Intent  (NOIs)  and  Plans  of  Action 
(POAs)  is  skewed  because  this  basis 
does  not  directly  correlate  with 
presenation  sales  activity.  Another 
commenter  claimed  that  HUD's  records 
are  not  fully  accurate  because  the  b,3sis 
for  the  allocation  is  program  volume — 
specifically,  the  sum  of  "active  Notirc-s 
of  Intent  plus  the  number  of  Plans  of 
Action  submitted  for  the  State"— so 
allocations  may  be  distorted.  HUD  u  ill 
allocate  grant  funds  in  accordance  with 
the  selection  process  described  in 
.Section  IV  of  this  NOFA.  The  number  of 
active  Notices  of  Intent  and  Plans  of 
Action  will  not  be  the  determining 
f.M.tor. 


30642 


Federal 


Register 


/  Vol.  59.  No.   113  /  Tuesday.  June  14.  1994  /  Notices 


Another  commenter  stateti  that  the 
allocation  under  this  NOFA  should  be 
made  acxx)rding  to  eligible  f  rojects.  not 
by  activity  level.  However.  ^UD  will 
award  grants  based  on  prop  )sed 
activities,  not  according  to 
projects.  The  commenter  father 
that  the  allocation  should  i 
transition  rule  project  ow 
not  filed  an  NOI.  This  conuient 
to  Title  II  projects,  where  ov|rners 
not  required  to  file  NOIs 
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C  Eligible  Activities 

One  commenter  suggestec  that 
organizations  applying  for  P  reservation 
Activity  Grants  should  not  h  e  limited  by 
the  definition  of  eligible  int«  rmediaries 
in  the  NOFA.  The  comment(  (r  claimed 
that  preservation  activities. !  uch  as 
LIHPRHA  training,  technica  assistance, 
data  gathering,  and  clearingl  lOuse 
functions,  can  be  performed  by  an 
organization  that  does  not  hi  ve 
experience  in  grant  allocatio  i  and 
administration  and  has  not  f  .Tjviously 
served  a  wide  geographic  are  a. 
Community-based  nonprofit  i  with 
experience  in  education  on  1 IHFRHA 
and  ELIPHA,  for  example,  w  auld  be 
competent  to  perform  these  i  ctivities. 
The  t)epartment  will  limit  el  gibility  for 
Preservation  Activity  Grants  to  eligible 
intermediaries  and  will  adhere  to  the 
definition  of  intermediary  ui  ed  in  the 
July  13, 1993,  NOFA.  becaus  » it  is 
consistent  with  section  255((  J  of  the 
1992  HCDA. 

This  commenter  also  statei  I  that  while 
preference  should  be  given  t(  i  locally 
based  groups,  it  should  be  pc  ssible  for 
community-based  groups  to  i  ipply  for 
resident  outreach  and  trainir  g  grants  for 
a  multicounty  area,  if  a  local  group  is 
not  available.  The  Departmei  it  agrees 
and  has  indicated  in  Section  UI.C  of  the 
NOFA  that  priority  will  be  gii^en  to 
established  local  resident-coi  itrolled 
groups.  Next  in  order  of  pref<  rence  will 
be  established  community-ba  sed 
nonprofit  organizations,  and,  thirdly, 
rity-vvide,  county-wride  or  multi-county 
coalitions  of  resident  groups  ipphing 
for  Outreach  and  Training  Gr  mts. 
Further,  community  action,  1  Jgal 
service,  and  fair  housing  cou!  iseling 
agencies;  State  and  local  gov(  mment 
agencies;  and  intermediaries  hat  apply 
for  Preservation  Activity  Grai  its  to 
initiate  outreach  and  training  and  the 
organizational  development  (f  tenants 
will  receive  priority  funding  inder  that 
category. 

This  commenter  also  stater  that 
organizations  should  be  able  o  do  both 
resident  organizing  and  presr  n'ation 


activities,  and  that  the  eUgible  activities 
should  include  legal  and  financial 
research  on  properties.  The  Preservation 
Activity  Grants,  which  will  provide 
funding  for  legal  and  financial  research 
studies  on  eligible  properties,  also  will 
include  outreach  and  training  and 
organizational  development  training  for 
tenants  as  an  eligible  and  priority 
activity.  If  all  funds  are  not  awarded  to 
eligible  applicants  in  one  grant  category, 
the  Department  will  utilize  unused 
funds  f;"om  one  grant  category  to  fund 
acceptable  applications  for  the  other,  as 
indicated  in  Section  III.  A  of  the  NOFA. 
Four  commenters  suggested  that  the 
Department  clarify  that  Outreach  and 
Training  Grants  are  available  to  support 
residents  in  projects  where  the  owner  is 
not  selling.  Two  commenters  want 
Outreach  and  Training  Grants  available 
where  an  owner  has  made  no  decision 
yet,  but  is  eligible  under  ELIPHA  or 
LIHPRHA.  The  Department  agrees,  and 
has  stated  in  Section  in.D  of  this  NOFA. 
that  eligible  projects  include  any 
Preservation  property,  regardless  of 
whether  an  owner  has  filed  a  Notice  of 
Intent. 

A  commenter  proposed  that  HUD 
fund  the  production  of  information 
materials,  such  as  pamphlets,  posters, 
displays,  and  videos  that  can  be  used  for 
resident  outreach  and  training.  The 
commenter  said  that  some  of  these 
materials  already  exist,  having  been 
produced  in  States  with  a  high  level  of 
activity.  However.  HUD  could  make 
them  widely  available  to  assistance 
providers.  This  would  avoid  potentially 
duplicative  efforts  nationwide  and  will 
assure  distribution  of  accurate 
information.  The  Department  accepted 
this  proposal  and  has  included  a 
provision  under  the  Preservation 
Activity  Grant  program  for  creating 
informational  materials  about  the 
Preservation  process  for  nationwide 
distribution  as  an  eligible  activity.  (See 
Section  ni.F  of  the  NOFA  for  hirther 
details.) 

D.  Other 

Nineteen  commenters  stated  that 
because  of  the  size  of  the  Outreach  and 
Training  Grant  program,  and  because 
the  activities  should  be  nonproject 
specific,  HUD  should  administer  that 
program.  The  Department  agrees  and 
will  administer  the  awarding  and 
monitoring  of  both  categories  of  the 
Preservation  Support  Grants  program. 

One  commenter  recommended  that 
the  Department  eliminate  the  set-aside 
for  Preser\'ation  Support  Grants  and 
allow  intermediaries  to  apply  for  an 
amount  up  to  the  entire  State  allocation 
to  be  used  for  Direct  Assistance  or 
Preser\'ation  Support  Grants,  with  a 


maximum  of  $60,000  for  training, 
outreach,  and  preser\'ation  activities. 
Beyond  that,  the  conunenter  suggested 
that  intermediaries  be  allowed  to 
propose  activities  most  appropriate  for 
their  jurisdictions.  The  law  provides  for 
two  separate  grant  categories  under 
Preservation  Support  Grants  and 
identifies  specific  purposes  for  each 
one.  The  intent  of  the  statute  is  to  allow 
interested  resident  groups  an 
opportunity  to  participate  in  the 
preservation  process.  While  the  point 
raised  here  is  valid,  the  Department 
must  adhere  to  the  specifics  of  the  law. 
Also,  the  opportunity  for  a  resourceful 
resident-controjled  group,  which  may 
have  access  to  other  supplemental  fuiids 
to  combine  with  a  HUD  award  to 
organize  and  educate  tenants,  should 
not  be  thwarted  by  the  elimination  of 
the  set-aside  for  Preservation  Support 
Grants. 

One  commenter  said  that  HUD  should 
change  the  Outreach  and  Training 
applicant  definition  to  include  a 
network  of  advocacy  people  or  other 
qualified  organizations,  not  just 
resident-controlled  or  resident-based 
nonprofits.  They  stressed  that  the 
requirement  that  the  applicant  be  a 
resident-controlled  or  community-based 
group  was  too  restricti%'e  and  would 
prohibit  certain  tenant  groups  from 
participating  in  the  preservation 
process.  They  further  questioned  the 
need  for  the  applicant's  board  to  bo 
resident-controlled  and  recommended 
that  the  requirement  be  deleted.  The 
Department  appreciates  the  concerns 
expressed;  however,  the  requirement  is 
statutory  and  cannot  be  deleted. 

One  commenter  proposed  that  the 
NOFA  add  criteria  to  ensure  that  each 
community-based  organization 
applicant  has  an  established  mechanism 
to  guarantee  responsiveness  to  tenants. 
The  Department  rejects  this  suggestion 
because  it  believes  it  would  be  a 
burdensome  requirement  and  difficult 
to  implement  and  measure.  The  same 
commenter  suggested  that  tenants  and 
other  organizations  working  on  these 
issues  in  the  community  also  should 
have  a  chance  for  input  on  the 
application  and  award.  The  Department 
disagrees  with  this  comment.  It  is 
unclear  how  and  when  the  commenter 
intended  that  tenants  and  other 
organizations  would  comply  with  this 
requirement.  Also,  it  is  illegal  for  HUD 
to  disclose  advance  information  about 
the  applicants  in  a  competitive  grant 
process. 

Finally,  this  commenter  s\iggested 
that  HUD,  as  grant  administrator,  should 
provide  notice  of  the  application  to  all 
nonprofit  and  tenant  organizations 
working  on  preservation  in  the  relevant 


^jurisdiction  and  to  national  and  regional 
groups,  and  that  there  should  be  a 
limited  time  period  for  other  qualified 
groups  to  submit  a  competing 
application.  The  Department  believes 
that  this  recommendation  will  delay 
decisionmaking  and  create  excessive 
administrative  burdens.  However,  under 
section  102  of  the  HUD  Reform  Act, 
HUD  will  publish  the  names  of  the 
recipients  of  assistance  under  this 
N(3FA  in  the  Federal  Register. 

One  commenter  stated  that  this  N'OFA 
should  have  similar  accountability 
language  in  Outreach  and  Training 
Grant  applications  as  in  the  Direct 
Assistance  Grant  applications.  The 
Department  has  modified  the  language 
defining  eligible  applicants  for  Outreach 
and  Training  Grants  and  Prescrviition 
Activity  grants.  The  eligibility 
requirements  now  reflect  accountability 
similar  to  that  expected  of  Din^rt 
Assistance  Grant  applicants. 

Thn^e  commenters  stated  that  be{  ause 
the  best  Outreach  and  Training 
providers  will  not  always  be  local 
entities  and  the  statute  requires  local 
entities,  the  NOFA  should  be  clear  thst 
Preservation  Activity  Grants  should  be 
available  for  Outreach  and  Training  by 
regional/statewide  providers.  The 
commenter  added  that  Statewide 
organizations  should  be  eligible  to 
receive  Outreach  and  Training  grants 
where  there  is  a  lack  of  local  activity. 

The  Department  is  limiting  applicants 
applying  for  Outreach  and  Training 
grants  to  local  resident-controlled, 
community-based,  city-wide,  county- 
wide,  or  multi-county  providers,  which 
is  consistent  with  the  statute.  However, 
community  action,  legal  service,  and 
fair  housing  counseling  agencies;  State 
or  local  government  agencies;  and  local, 
regional,  State,  and  national 
intermediaries  can  apply  for  a 
Preservation  Activity  Grant  to  conduct 
outreach  and  training  and 
organizational  development  training  for 
tenants  where  no  local  resident- 
controlled  group  or  community-based 
organization  exists.  With  respect  to 
awards  made  under  this  category,  the 
Department  will  give  preference  to 
eligible  regional,  State,  and  local 
intermediaries  over  national  nonprofit 
organizations. 

Three  commenters  stated  that  HUD 
should  more  clearly  define  what  are 
eligible  activities  for  State  and  local 
governments  and  nonprofit 
intermediaries  using  Preservation 
Support  Grants.  In  addition, 
commenters  suggested  that  the  term 
"deemed  appropriate"  should  be 
clarified.  Another  commenter  stated  that 
the  NOFA  should  contain  a  broader  list 
of  specific  activities  or  e.xamples  of 


"other  activities"  that  further  the  intent 
of  the  preservation  programs.  The 
Department  agrees  with  this  comment 
and.  in  Section  III.F  of  the  NOFA,  has 
clarified  and  broadened  the  list  of 
eligible  activities  for  Preservation 
Activity  grants. 

One  commenter  offered  that  HUD 
should  clarify  that  resident-controlled 
and  community-based  nonprofits  are 
treated  equally.  Three  commenters 
stated  that  an  overwhelming  majority  of 
funding  for  Preservation  Support  Grants 
should  be  made  available  to  resident- 
controlled  organizations.  The 
Department  is  giving  priority  to  local 
resident-controlled  groups  that  apply  for 
Outreach  and  Training  grants,  bec.-use 
the  statute  clearly  indicates  tenants/ 
residents  as  the  intended  beneficiaries 
of  this  assistance.  In  cases  where  no 
experienced  local  resident-controlled 
group  or  community-based  nonprofit 
organization  exists,  or  where  one  o.xists, 
but  does  not  apply  or  has  applied,  but 
its  application  was  disapproved,  then 
community  action,  legal  service,  and 
fair  housing  counseling  agencies;  State 
and  local  government  agencies;  or 
national  nonprofit  intermediaries  may 
apply  for  a  Preservation  Activity  Grant 
and  receive  priority  consideration  to 
conduct  outreach  and  training  and 
organizational  development  of  the 
tenants. 

Five  commenters  stated  that  HUD 
should  give  preferences  to  Outreach  and 
Training  applicants  in  the  following 
order:  applicants  in  which  the 
decisionmaking  body  is  made  up 
entirely  of  HUD-assisted  residents,  those 
with  a  majority  of  HUD-assisted 
residents,  those  with  a  majority  of  low- 
income  community  members, 
community-based  applicants,  and 
regionally  based  applicants. 
Organizations  with  no  direct  experience 
should  be  acceptable  where  there  is  no 
other  applicant.  One  commenter  stated 
that  HUD  should  spell  out  a  clear 
priority  to  maximize  funds  to  resident- 
controlled  coalitions.  Another 
commenter  said  that  priority  should  be 
for  groups  with  at  least  three  years  of 
organizing  experience  demonstrating 
board  and  staff  accountability  to 
resident  groups.  The  Departm.ent  will 
give  preference  for  Outreach  and 
Training  grants  to  local  resident- 
controlled  groups  with  at  least  two  years 
of  organizing  experience.  The  priorities 
will  be  reflected  in  the  rating  process 
described  in  Section  IV.C  of  the  NOFA. 

One  commenter  said  that  Outreach 
and  Training  grants  should  be  reviewed 
and  selected  separately  from 
Preservation  Activity  grants,  with 
separate  allocations.  The  Department 
agrees  and  has  developed  a  separate 


selection  process  for  each  of  the 
Preservation  Support  Grant  categories. 
This  commenter  also  recommended  that 
intermediaries  administering  Direct 
Assistance  Grants  should  also  be  able  to 
apply  to  do  Other  Purpose  activities; 
this  is  especially  important  in 
geographic  areas  where  there  are  noi 
many  experienced  entities. 

Intermediaries  that  are  eligible  to 
apply  to  administer  Direct  Assisiance 
Grants  are  also  eligible  to  apply  for 
Preservation  Activity  grants.  However, 
intermediaries  selected  to  administer 
Direct  Assistance  Grants,  by  statute, 
"may  not  provide  other  services  to  grant 
recipients  that  are  the  subject  of  the 
grant  appHcation  and  may  not  receive 
payment,  directly  or  indirectly,  from  the 
proceeds  of  grants  they  have  approved." 
Therefore,  administering  intermediaries 
may  not  also  apply  to  perform  outreach 
and  organizational  development 
activities  for  resident  groups  that  mny 
receive  technical  assistance  funds 
through  the  Resident  Capacity  or 
Predevelopment  Grants  that  the 
intermediary  is  administering. 

Another  commenter  contended  that 
potential  purchasers  should  be  able  to 
receive  these  gjants  when  no  other 
quahfied  applicant  has  expressed  an 
interest  in  the  activity.  In  other  words, 
potential  purchasers  would  be 
considered  grantees  of  last  resort.  The 
Department  believes  that  the  statute 
clearly  identifies  eligible  applicants  for 
Preservation  Support  grants;  the 
program  is  not  opened  to  potential 
purchasers. 

Two  commenters  stated  that  Outreach 
and  Training  recipients  should  not  be 
able  to  seek  an  ownership  interest  in  the 
project.  They  claim  that  such  a  policy 
would  avoid  conflicts  of  interest  with 
potential  landlords,  while  enabling 
residents  to  organize  independently. 
The  Department  agrees  with  this 
comment  and  believes  that  such  a 
policy  would  restrict  grantees  from  also 
benefitting  as  potential  purchasers  who 
could  receive  a  direct  assistance  grant, 
and  certain  incentives  under  ELIPHA  or 
LIHPRHA,  thereby  becoming  a  double 
recipient  of  HUD's  Preservation 
program. 

One  commenter  stated  that  HUD 
should  allocate  unused  funds  from  the 
1992  NOFA  according  to  the  90/10 
percent  formula:  i.e.,  90  percent  to 
Direct  Assistance  Grants  and  10  percent 
to  Preservation  Support  grants.  Another 
commenter  suggested  that  HUD  clarify 
the  exact  amount  of  funds  available 
from  the  1992  NOFA  and  how  they  will 
be  divided.  The  Department  has  divided 
the  allocation  of  unused  funds  from  the 
1992  NOFA  according  to  the  90/10 
percent  formula:  90  percent  to 
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workshops.  The  Department  will 
administer  the  Preservation  Support 
Grant  program  and  will  award  Outreach 
and  Training  grants  only  to  local 
resident-controlled  or  commimity-based 
nonpi-ofit  organizations  that 
demonstrate  their  experience  and  ability 
to  organize  and  educate  the  residents,  or 
to  city,  county,  or  raulti-coiuity 
providers.  Where  no  local  resident- 
controlled  or  commimity-based 
nonprofit  organizations  exists,  or  where 
one  exists,  but  does  not  apply  or  has 
applied,  but  its  application  was 
disapproved.  HUD  will  accept 
applications  to  conduct  outreach  and 
training  from  community  action,  legal 
service,  and  fair  housing  counseling 
agencies;  State  and  local  government 
agencies;  nonprofit  intermediaries;  or 
other  groups  that  can  demonstrate  that 
they  have  three  or  more  years  of 
experience  dealing  with  tenant  issues 
and  a  capacity  to  undertake  organizing 
unorganized  tenants. 

II.  Purpose  and  Substantive  Description 

A.  Authority  and  Background 

The  funding  made  available  under 
this  NOFA  is  authorized  by  section  312 
of  the  Housing  aiid  Gomniunitv 
Development  Act  of  1992  (Pub.  L.  102- 
550,  approved  October  28.  1992)  (1992 
HGD.A).  in  order  to  provide  outreach 
and  training  to  eligible  resident  groups 
and  to  assist  the  Dfepartment  in  carrying 
out  its  responsibilities  under  the 
Emergency  Low-Income  Housing 
Preservation  Act  of  1987  (Pub.  L.  100- 
242.  section  201  of  the  Housing  and 
Community  Development  Act  of  1987, 
approved  Feb.  5. 1988)  (ELIHPA)  or  the 
Low-Income  Housing  Preservation  and 
Resident  Hcmeownership  Act  of  1990 
(Pub.  L.  101-625.  section  601  of  tho 
National  Affordable  Housing  Act 
(NAHA).  approved  November  28,  1990) 
(LIHPRHA).  This  NOFA  combines 
funding  authorized  for  FY  1993  and  FY 
1994  in  section  312  of  the  1992  HCDA. 
Funds  announced  by  this  NOFA  will 
include  amounts  authorized  in  1902 
that  remain  unobligated  from  the 
Preservation  Technical  Assistance  Grant 
Program,  resulting  in  up  to  a  total  of  $6 
million  available  under  this  NOFA. 

The  origins  of  LIHPRfL\  are  in 
ELIHPA.  The  purpose  of  ELIHPA  was  to 
preserve  low-income  affordability 
restrictions  on  certain  HUD-insured  or 
assisted  multifamily  projects.  ELIHPA 
authorized  the  use  of  incentives  to 
encourage  owners  to  retain  low-income 
affordability  restrictions  or  to  transfer 
the  property  to  purchasers  who  w{)ul(l 
agree  to  retain  those  restrictions.  The 
fundamental  principles  underlying 
ELIHPA  were  that  the  low-income 


housing  should  be  preserved  for  the 
intended  beneficiaries  and  that  owners 
should  be  guaranteed  a  fair  and 
reasonable  return  on  their  investments. 

ELIHPA  was  intended  to  be  a 
temporary  measure  that  would  allow 
Congress  time  to  fashion  a  pemianent 
program  for  the  preservation  of  existing 
low-income  housing  projects.  This 
permanent  program  is  LIHPRHA.  which 
replaced  ELIHP.-\  except  to  the  extent 
that  section  604  of  N.'\HA  provides  a 
transition  option  for  certain  owners.  The 
Department's  regulations  implementing 
these  statutory  provisions  were 
published  as  an  interim  rule  at  57  FR 
119S2  (April  8. 1992).  and  were  revised 
in  interim  rules  at  57  FR  57312 
(December  3.  1992).  58  FR  4870  (fanuarv 
15,  1993).  and  58  FR  3384  (July  13. 
1993,  including  requirements  in  this 
NOFA  that  wgre  imposed  bv  Title  III  of 
the  1992  HCDA).  All  references  in  this 
NOFA  to  sections  248.1  through  248.183 
are  to  those  sections  as  set  out  in  these 
interi.m  rules. 

H.  Allocation  Amounts 

The  purpose  of  this  NOFA  is  to  make 
So  million  in  grant  fimds  available  to 
eligible  applicants  to  perform  resident 
outreach  and  training,  organizational 
development,  education  activities,  and 
preservation  assistance  activities.  These 
funds  will  be  allocated  equally  between 
Outreach  and  Training  Grants  and 
Preservation  Activity  Grants.  One 
million  dollars  (Si  million)  of  these 
gra.^t  funds  are  from  unobligated  funds 
from  fiscal  year  1992  Preservation 
Technical  Assistance  Grant  funds.  Both 
grant  categories  are  described  below. 

C.  Grant  Categories 

There  are  two  types  of  Preser\'ation 
Support  Grants:  (1)  Outreach  and 
Training  Grants;  and  (2)  Preser\ation 
Activity  G-''ants. 

Outreach  and  Training  Grants  are 
avaih'ble  for  established  community, 
city-wide,  county-wide,  or  multi-county 
coalitions  of  resident- controlled  groups 
o;  community-based  nonprofit 
organizations  with  experience  in 
resident  education  and  organizing,  to 
identify  and  organize  residents  of 
eligible  low-income  housing. 

Prest.-n'ation  Activity  Grants  are 
available  to  community  action,  legal 
service,  and  fair  housing  counseling 
agencies;  State  and  local  government 
agencies;  and  State,  regional,  or  national 
nonprofit  intermediaries,  fnr  the 
jiurpose  of  conducting  outreach  and 
training  and  organizational 
development  for  unorganized  tenants  or 
carrjing  out  other  proposed  activities, 
described  in  Section  III.F  of  this  NOFA. 


Federal  Register  /  Vol.  59.  No.  113  /  Tuesday,  June  14,  1994  /  Notices 


30645 


that  further  the  preservation  program  in 
their  jurisdictions. 

D.  Grant  Amounts 

(1)  Outreach  and  Training  Grants. 
HUD  will  accept  Outreach  and  Training 
applications  that  propose  a  term  of  from 
one  to  three  years.  The  Department  will 
limit  the  grant  amount  to  $450,000  for 
successful  applications  that  propose 
three-year  activities.  The  maximum 
annual  distribution  for  such  grants  will 
be  5150,000,  which  must  be  obligated  or 
expended  by  the  grantee  prior  to  the 
distribution  of  additional  funds.  Day-to- 
day draw-down  limits  and  procedures 
will  be  (ioscribed  in  the  application 
package. 

Outreach  and  Training  grants  will  be 
awarded  in  amounts  reflective  of  the 
overall  program  design,  capacity,  and 
need,  as  measured  by  the  criteria  in 
Section  rV'.C  of  this  NOFA. 

(2)  Preservation  Activity  Grants.  At 
the  regional,  State,  and  local  levels,  the 
Department  will  make  a  one-time 
award,  not  to  exceed  $250,000,  for 
proposals  designed  to  address  outreach 
and  training  and  organizational 
development  for  tenants  or  other  types 
of  Preservation  activities.  Applicants 
applying  for  Preservation  Activity  grants 
that  propose  outreach  and  training  and 
organizational  development  for  tenants, 
or  other  eligible  preservation  activities 
that  are  national  in  scope  and  require  a 
high  level  of  funding  to  be  effective, 
may  receive  a  one-time  award  in  an 
amount  not  to  exceed  $500,000. 
However,  the  Department  will  give 
preference  to  eligible  regional,  State, 
r.nd  local  intermediaries  over  national 
nonprofit  organizations.  A  national 
nonprofit  organization  must  document 
its  ability  to  accomplish  proposc-d  tasks 
en  a  national  level  and  describe  what 
rcsoiu-ces  it  has  to  carry  out  the  activity 
rffectivoiy  and  with  success.  Grantees  in 
receipt  of  Section  254  funds  may  not 
U5e  these  funds  to  replace  local  or 
regional,  public  or  private  funding 
initiatives  that  are  already  in  place. 

The  level  of  funding  will  be 
commensurate  with  the  described  level 
of  complexity  of  activities,  geographic 
scope,  and  number  of  potential" 
participants.  Activities  must  be 
completed  in  a  timely  manner  and  may 
not,  in  any  case,  exceed  a  three-year 
period. 

The  Department  may  lemiinate  the 
grant  if  a  grantee  fails  to  complete  the 
task  within  a  reasonable  time  period.  In 
determining  the  reasonableness  of  the 
time  period,  HUD  will  consider  the 
complexity  of  the  activity  and  the 
resources  available  to  accomplish  the 
task. 


III.  Eligibility  Information 

A.  General 

Preservation  Support  Grants  are 
meant  to  fund  activities  that  will  further 
the  Preservation  process  and  are  carried 
out  by:  local  resident-controlled  or 
community-based  nonprofit 
organizations,  in  the  case  of  Outreach 
and  Training  grants;  and  community 
action,  legal  service,  and  fair  housing 
counseling  agencies;  State  and  local 
government  agencies;  and  State, 
regional  or  national  intermediaries,  in 
the  case  of  Preservation  Activity  grants. 
Resident-controlled  groups  are 
comprised  primarily  of  residents  living 
in  HUT)-assisted  projects. 

Outreach  and  Training  grant 
applications  will  be  reviewed  separately 
from  Preservation  Activity  grant 
applications.  However,  if  all  funds  are 
not  awarded  to  eligible  appHcants  in 
one  grant  category,  the  Department  will 
have  the  option  to  utilize  unused  funds 
from  that  grant  category  to  fund 
acceptable  applications  for  the  other. 
The  Department  will  give  priority  to 
resident-controlled  and  community- 
based  organizations  that  apply  for 
Outreech  and  Training  Grants.  In 
competitive  situations  where  resident 
outreach  and  training  activities  are 
proposed  under  both  categories  of  the 
Preservation  Support  Grant  (e.g.,  a  lo<,al 
government  or  non-communitv-based 
nonprofit  organization  proposing  a 
resident  outreach  and  training  program 
within  the  same  jurisdiction  as  tl:e 
resident-controlled  group),  applications 
from  a  Preservation  Activity  Grant 
applicajit  will  only  be  considered  in  the 
balance  of  a  jurisdiction  not  served  by 
an  Outreach  and  Training  Grant 
recipient. 

Grantees  will  be  selected  based  on 
eligibility  thresholds;  applicant  type, 
capacity,  and  experience:  and 
jurisdictional  needs,  as  described  below 
in  this  NOFA. 


B.  Eligible  Recipients 

Eligible  recipients  of  Outreach  and 
Training  and  Preservation  Activity 
grants  will  be  tenants  living  in  eligible 
Titl&  II  or  Title  VI  projects.  In  addition, 
funds  provided  in  this  NOFA  may  be 
available  to  provide  assistance  to 
tenants  living  in  property  disposition 
projects  that  are  subject  to  section 
20o(c)(2)(D)  of  the  Housing  and 
Gommunify  Development  Amendments 
ofl978(12U.S.C.  1701z-ll),as 
amended  by  .section  101(b)  of  the 
Multifamily  Housing  Property 
Disposition  Reform  Act  of  1994  (108 
Stat.  342;  Pub.  L.  103-233,  approved 
April  11,  1994). 


C.  Eligible  Applicants — Outreach  and 
Training  Grants 

An  organization  applying  to  do 
resident  outreach  and  training  must 
demonstrate  that  it  is  a  nonprofit 
organization,  has  at  least  two  years  of 
experience  in  resident  organizing  and 
education,  and  is  either  resident- 
controlled  with  a  majority  of  the  board 
consisting  of  residents  of  HUD-assisted 
housing  or  is  a  community-based 
organization  (CBO)  that  meets  the 
definition  of  a  CBO  in  24  CFR  248  101. 
with  a  majority  of  its  activities  taking 
place  at  the  community  level. 
Applications  from  newly  formed 
resident-controlled  groups  and  CBOs 
that  have  applied  for  tax-exempt  status 
under  section  501(c)  of  the  Infernal 
Revenue  Code  of  1986  on  or  before  the 
date  of  application  may.  be  considered 
as  long  as  the  organization  is  approved 
before  the  effective  date  of  the  grant 
agreement.  Also,  newly  formed  and 
otherwise  eligible  organizations  may 
submit  joint  applications  with  eligible 
organizations  that  are  tax-exempt. 

Priority  will  be  given  to  local 
resident-controlled  groups.  Next  in 
order  of  preference  will  be  esfablibhed 
cummunify-based  organizations  and. 
thirdly,  city-wide,  county-wide,  or 
multi-county  coalitions  of  resident 
groups  with  a  majority  (51  percent  or 
more)  of  Board  participation  by  HUD 
tenants  and  that  can  provide 
documentation  that  they  have 
experience  working  with  ELIPHA  ami/ 
or  LIHPRHA  programs.  Where  there  is 
no  application  from  such  groups, 
community  action,  legal  service,  and 
fair  housing  counseling  agencies,  State 
and  local  government  agencies;  and 
intermediaries  may  apply  for 
Preservation  Activity  g:ants  to  initi«tn 
outreach  and  training  and  the 
org;inizational  development  of  tenants. 

D.  Eligible  Activities — Outreach  and 
Training  Grants 

Outreach  and  Training  Grants  are 
available  for  the  following  activities: 

•  Identifying  residents  and  resident 
groups  living  in  eligible  preservation 
projects.  Eligible  projects  include  any 
property  that  is  or  could  become 
available  for  sale  and  meeting  the 
definition  of  "eligible  low-income 
housing"  at  24  CFR  248.101  or  248.201. 
regardless  of  whether  an  owner  has  filed 
a  Notice  of  Intent. 

•  Providing  outreach  and  training  to 
tenants  identified  by  lf)cal  Field  Offices 
where  HUD  staff  may  not  be.available  to 
perform  such  tasks  due  to  budge tarv 
constraints.  These  activities  could 
include  attending  Proser/ation  Capit.ii 
Needs  Assessment  (PCNA)  exit 
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conferencRS,  obtaining 
owner's  Notice  of  Intent 
other  service  where  nec 
exit  conferences,  or  atten< 
resident  meetings. 

•  Organizing  residents 
income  housing  to 
effectively  in  the  preser\ 

•  Performing  outreach 
counseling,  which  may  i 
housing  management,  ma 
financial  management,  to 
resident  groups  living  in 
preservation  projects. 

•  Delivering  project- 
community-,  city-,  or  cou 
training  programs  on 
LIHPRHA,  resident  partic 
forms  of  resident  homeov\^ 
options. 

E.  Eligible  Applicants — , 
Activity  Grants 

( 1 )  Description  o 
will  accept  applications 
community  action,  legal 
fair  housing  counseling  a 
regional.  State,  and  local 
agencies;  nonprofit  inte 
other  groups  that  can  dem 
they  have  both  three  or 
experience  dealing  with 
and  a  capacity  to  undertake 
unorganized  tenants.  A 
nonprofit  organization  m 
least  five  years  of  similar 
Eligible  applicants  fall  int 
following  categories: 

(1 )  State  and  local  ho 
This  category  includes  pu 
agencies,  community 
agencies,  other  agencies  tl 
a  community's  Compreh 
Affordability  Strategy 
housing  finance  authoritie^ 

(2)  Regional,  State,  and 
nonprofit  organizations 
been  in  existence  for  at  1 
prior  to  the  date  of  appl 
either  are  classified  as 
organizations  under  sect 
the  Internal  Revenue  Code 
are  otherwise  a  tax-exempi 

(3)  National  nonprofit  i. 
that  have  been  in  e.xistence 
five  years  prior  to  the  date 
application  and  are  classi 
organizations  under  sectioji 
the  Internal  Revenue  Code 
intermediary  applying  for 
Activity  Grant  funds  must: 

•  Have  as  a  central 
organization  the  preservati 
income  housing  and  the 
displacemenfof  low-  and 
income  residents; 

•  Not  receive  direct 
iippropriations  for  operati 
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•  Meet  the  standards  of  fiscal 
responsibility  established  in  OMB 
Circulars  A-110  and  A-122  or,  if  a  State 
or  local  agency,  24  CFR  part  85  and 
OMB  Circular  87;  and 

af  eligible  low-        •  Have  a  record  of  service  to  low- 
income  individuals  or  community-based 

ion  process.        nonprofit  housing  developers  in 

training,  and       multiple  communities, 
ude  sound  (2)  Limitations  on  Intermediaries. 

ntenance,  and     Intermediaries  that  are  eligible  to  apply 

residents  and       to  administer  Technical  Assistance 
igible  Grants  may  be  eligible  to  apply  for  a 

Preservation  Activity  Grant  pursuant  to 
the  following  prohibition. 
1  ity-wide  Intermediaries  selected  to  administer 

Technical  Assistance  Grants,  pursuant 
to  Section  255(a)  of  the  1992  HCDA, 
"may  not  provide  other  services  to  grant 
recipients  that  are  the  subject  of  the 
grant  application  and  may  not  receive 
payment,  directly  or  indirectly,  from  the 
proceeds  of  grants  they  have  approved." 
Therefore,  administering  intermediaries 
may  not  also  apply  to  perform  outreach 
and  organizational  development  for 
tenants,  or  other  types  of  Preservation 
support  activities  for  resident  groups 
that  receive  technical  assistance  funds 
through  the  Resident  Capacity  or 
Predevelopment  Grants  that  the 
intermediary  is  administering. 

Also,  unlike  intermediaries  that  are 
eligible  to  administer  Direct  Assistance 
grants,  those  intermediaries  applying  for 
Preservation  Activity  Grants  may  not 
serve  as  pass-through  intermediaries. 
That  is,  they  are  limited  to  using  grant 
funds  to  carry  out  eligible  grant 
activities  and  may  not  administer  the 
allocation  of  HUD  grant  or  loan  funds. 

F.  Eligible  Activities — Preservation 
Activity  Grants 

Preservation  Activity  grants  will  be 
available  to: 

•  Provide  outreach  and  training  and 
organizational  development  for 
"unorganized"  tenants,  as  provided  by 
resident-controlled  groups  and  CBOs 
under  the  Outreach  and  Training 
category-  in  Section  III.C  of  this  NOFA, 
if  no  experienced  local  resident- 
controlled  group  or  community-based 
nonprofit  organization  exists  or  one 
exists,  but  does  not  apply  or  has 
applied,  but  HUD  disapproved  its 
application; 

•  Provide  outreach  and  training  to 
tenants  identified  by  local  Field  Offices 
where  HUD  staff  may  not  be  available  to 
perform  such  tasks  due  to  budgetary 
constraints.  These  activities  could 
include  attending  Preservation  Capital 
Needs  Assessment  (PCNA)  exit 
conferences,  obtaining  translation  of  the 
owner's  Notice  of  Intent,  providing 

rig  support;  other  service  where  needed  for  PCNA 
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exit  conferences,  or  attending  other 
resident  meetings. 

•  Undertake  pilot  programs  that  assist 
HUD  field  staff  to  expedite  the 
preservation  process  or  otherwise 
conserve  staff  resources; 

•  Streamline  the  preservation  process 
via  the  activities  described  in  this 
Section; 

•  Educate  parties  outside  the 
Department  (including,  but  not  limited 
to  appraisers,  financial  institution 
officials,  State  and  local  government 
officials,  community  groups,  and  owner 
entities)  about  the  preservation  process; 

•  Establish  preservation 
clearinghouses  as  a  resource  to  resident 
organizations,  community  groups,  and 
potential  purchasers; 

•  Create  informational  materials 
about  the  preservation  process  for 
nationwide  distribution; 

•  Perform  legal  and  financial  research 
studies  on  eligible  properties;  and 

•  Provide  support  activities  that 
would  otherwise  further  the 
Preservation  program  established  under 
ELIHPA  and  LIHPRHA. 

G.  Ineligible  Activities — Both  Categories 

Activities  ineligible  for  funding  under 
either  category  (Outreach  and  Training 
or  Preservation  Activity)  of  Preservation 
Support  grants  include: 

•  Purchase  of  land  or  buildings  or  any 
improvements  to  land  or  buildings; 

•  Entertainment,  including  associated 
costs  such  as  food  and  beverages,  but 
not  including  refreshments  and  supplies 
for  organizational  meetings; 

•  Payments  of  fees  for  lobbying 
services; 

•  Activities  funded  from  other 
sources; 

•  Activities  already  being  performed 
outside  the  scope  of  this  NOFA;  and 

•  Activities  completed  prior  to  the 
date  funding  is  approved  under  this 
NOFA. 

IV.  Selection  Process 


A.  Screening 

The  Multifamily  Preservation 
Division  staff  in  Headquarters  will 
screen  each  application  to  determine 
whether  it  meets  the  technical 
requirements  for  application  submission 
contained  in  this  NOFA  and  the 
application  package.  If  the  application 
meets  the  technical  requirements,  it  will 
be  reviewed  and  ranked  according  to  the 
selection  criteria  in  Section  IV.C  of  the 
NOFA.  After  screening  the  application, 
the  Preser\'ation  Division  will  fax 
information  about  the  applicant  and 
application,  such  as  name,  project 
number,  and  experience  the  applicant 
identifies  it  has  with  HUD  and  the 


Preservation  Program,  to  the  Chief.  Loan 
Management  Division,  in  the  HUD  Field 
Office  with  jurisdiction  over  the 
applicant's  geographical  area.  The  Loan 
Management  staff  will  review  the 
information  and  provide  comments 
about  the  information  and  the  extent  of 
its  experience,  if  any,  with  the 
organization.  Within  sixty  days  from  the 
application  deadline,  the  Preservation 
Division  will  notify  an  applicant  of  its 
selection  or  rejection.  Grantees  will  be 
required  to  sign  a  grant  agreement. 

B.  Threshold  Review — Correction  of 
Deficient  Applications 

[1]  Threshold  Hevieyf.  The 
Department  will  perform  a  threshold 
review  of  the  applications  to  ensure 
completeness  and  will  request 
applicants  to  correct  any  nonsubstantive 
deficiencies.  Nonsubstantive 
deficienci'js  are  those  that  are  not 
integral  to  the  application's  review, 
such  as  a  certification. 

(2)  Revisions.  If  an  application  is 
found  to  be  deficient  in  a 
nonsubstantive  mamier,  the  Department 
will  inform  the  applicant  of  such 
deficiency  within  15  days  after  the 
application  deadline  and  the  appUcant 
will  have  seven  days  to  submit 
revisions.  If  an  application  is 
substantively  deficient  at  the  time  of 
application  deadline,  the  application 
will  be  rejected. 

C.  Selection  Criteria  ' 

HUD  will  review  each  Preservation 
Support  Grant  application  and  assign  up 
to  100  points  in  each  category  (Outreach 
and  Training  Grants  and  Preservation 
Activity  Grants),  in  accordance  with  the 
criteria  described  in  this  Section. 

In  competitive  situations  where 
resident  outreach  and  training  activities 
are  proposed  under  both  categories  of 
Preservation  Support  Grants  (e.g.,  a 
local  government  or  non-community- 
based  nonprofit  organization  proposing 
a  resident  outreach  and  training 
program  within  the  same  jurisdiction  as 
the  resident-controlled  group), 
applications  from  a  Preservation 
Activity  Grant  applicant  will  only  be 
considered  in  any  part  of  a  jurisdiction 
not  served  by  an  Outreach  and  Training 
Grant  recipient. 

After  rating,  the  Department  will  rank 
the  applications  according  to  score  and 
will  fund  them  in  rank  order,  reserving 
the  option,  if  needed,  to  establish  a 
minimum  score  of  60  points  for  funding, 
Grants  will  be  awarded  based  upon  the 
highest  scores,  which  represent  the  best 
overall  assessment  of  the  potential  of 
the  proposed  work  activities  for 
achieving  the  principal  objective  of  this 
competition:  to  promote  the  ability  of 


residents  to  participate  meaningftilly  in 
the  preservation  process  and  to  enable 
State  or  local  housing  agencies  or 
intermediaries  to  conduct  outreach  and 
training  and  organizational 
development  for  unorganized  tenants 
and  undertake  other  activities  that 
further  preservation  programs. 

Apphcations  that  pass  the  technical 
threshold  review  will  be  rated  as 
follows: 

(1)  Outreach  and  Training  Grants. 
Under  this  category,  the  Department 
will  require  successful  applicants  to 
restrict  provision  of  outreach  and 
training  to  resident  groups  and 
community-based  nonprofit  purchasers. 
In  addition,  local  resident-controlled 
groups  will  receive  priority  rating  over 
community-based  organizations  and 
city-wide,  county-wide,  or  multi-county 
coalitions  of  resident  groups. 

(a)  Capacity  is  reflected  in  the 
qualifications  or  capabilities  of  the 
applicant  (maximum  points:  50).  The 
capability  of  the  applicant  to  conduct 
community-,  city-,  or  county-wide 
outreach  and  training  programs  to 
identify  and  organize  residents  of 
eligible  low-income  housing  within  a 
reasonable  time  period,  within  budget, 
and  in  an  effective  manner,  as 
demonstrated  through  past  performance. 
In  assigning  points  for  this  criterion, 
HUD  will  consider: 

•  Direct  Experience.  An  applicant 
under  this  category  must  provide 
documentation  that  they  have 
experience  working  with  ELIPHA  and/ 
or  LIHPRHA  programs.  The  apphcant  or 
key  staff  must  show  that  it  has  at  least 
two  years  of  experience  in  this  area  of 
work  to  receive  points  under  this 
criterion.  An  applicant  also  may 
demonstrate  this  experience  by  the 
participation  of  or  affiliation  with  board 
members  or  consultants.  The 
Department  will  rate  the  application 
according  to  the  degree  to  which  the 
applicant  describes  its  ability  to 
organize  residents  and  conduct 
educational  workshops  or  describe  how 
it  will  obtain  such  experience.  This 
criterion  will  be  measured  by  previous 
experience  and  success  in  outreach, 
recruitment,  counseling,  organizational 
development,  and  training  (•   *   *  up  to 
20  points). 

•  Preservation  Experience.  The 
degree  of  knowledge,  e.xpcripnce.  and 
expertise  the  applicant  can  show  that  it 
has,  or  will  obtain,  with  ELIHPA  and/ 
or  LIHPRHA  programs,  to  ensure 
compliance  with  relevant  program 
requirements  and  to  enable  newly 
organized  tenant  groups  to  participate  in 
these  Preservation  programs.  This 
criterion  will  be  measured  bv  previous 
experience  (  *   *   *  up  to  20'p(iints). 


•  Management  Capacity.  The  extent 
to  which  the  applicant  can  ensure 
through  its  organization  and 
management  plans  that  the  activity  for 
which  it  applied  will  be  well-managed; 
carried  out  in  a  timely  manner;  and 
protected  ft-om  waste,  fraud,  or  other 
abuse  of  funds,  based  on  past 
performance  with  similar  programs 

{  *   *   *  up  to  5  points). 

•  Fiscal  Responsibility.  The  ability  of 
the  applicant  or  key  staff  to  handle, 
manage,  and  account  adequately  for 
financial  resources  and  to  use 
acceptable  financial  control  procedures, 
demonstrated  through  past  performance 
of  the  applicant  entity  or  key  staff  with 
'^'ederal,  State,  or  local  funds,  or  an 
explanation  of  how  such  capability  will 
be  obtained  (•   *   •  up  to  5  points). 

(b)  Levey  of  Resident  Participation  in 
the  Organization.  Priority  will  be  given 
to  established  resident-controlled 
groups  and  nonprofit  community-based 
organizations  that  have  a  majority  (51 
percent  or  more)  of  Board  participation 
by  tenants  in  HUD-assisted  project(s) 
(maximum  points:  20).  HUD  will  rate 
the  applications  on  a  scale-that  gives  the 
highest  number  of  points  to 
organizations  with  the  highest  number 
of  HUD-assisted  tenants  on  the  Board. 

(c)  Need.  The  degree  of  need  for  the 
proposed  outreach  and  training 
programs  to  identify  and  organize 
tenants  of  eUgible  low-income  housing, 
demonstrated  by  the  number  of  eligible 
projr:(-t.s  in  the  community  (maximum 
points;  1 5).  In  measuring  this  criterion. 
HUD  will  consider  the  number  of 
eligible  projects  in  the  area  and  the 
nuniher  of  tenants  that  the  applicant 
idni!ti.nt;s  that  would  benefit  from  the 
activity. 

(d)  Prngrnm  Quality  and  Feasibility. 
The  coniprehonsiveness  of  the  proposed 
plan  ar.d  the  potential  of  the  applicant 
for  du'  i;loping  a  successful  and  effective 
pro^rrnri  (maximum  points:  15).  HUD 
wi;i  consider  the  rx-tent  to  which  the 
proposed  program  represents  a  sound. 
con:p.'-:ht(,sive,  and  responsive  plan  for 
dovrlnp.ng  outreach  a.nd  training 
effort!.;  organizing  tenants,  and 
proviciinf,  housing  counseling.  Program 
quality  will  be  evaluated  in  terms  of 
whether  the  proposed  program  activities 
nief;t  the  Outreach  and  Training 
progr.im  objective. 

(2)  Preservation  Activity  Grants. 
Under  this  category,  the  Department 
will  give  preference  to  eligible  regional. 
State,  and  local  intermediaries  over 
national  nonprofit  organizations.  Also, 
the  Department  will  give  priority  to  any 
applicdnt  that  shows  its  intention  to 
initiate  outreach  and  training  and  the 
organizational  development  of  low- 
income  tenants  where  no  resident- 
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controlled  or  community-based 
organization  exists.  Organiz  itions  such 
as  community  action,  legal  s  ervice,  and 
fair  housing  counseling  ager  cies  must 
demonstrate  that  they  have  mree  or 
more  years  experience  deali:  ig  with 
tenants  and  the  capacity  to  i  ndertake 
tenant  organization.  Regional,  State,  and 
local  government  agencies  w  ill  be 
required  to  document  their  a  sility  to 
implement  the  proposed  act  vity  on  a 
regional  level,  and  intermed  aries  that 
propose  to  undertake  outrea(  h  and 
training  and  organizational 
development  for  tenants  or  c  irry  out 
other  proposed  support  activ  ities  on  a 
national  level  must  demonst  ate  their 
ability  to  accomplish  such  ta  sks. 

(a)  Capacity  is  the  qualifici  ition  or 
capabilities  of  the  applicant  o  develop 
and  implement:  Successful  aid  effective 
outreach  and  training  and 
organizational  development  or  tenants: 
and  other  Preservation  supp(  rl 
activities,  as  described  in  Se(  tion  III  of 
this  NOFA  (maximum  points :  50). 

•  Preservation  Experience  The 
di'gree  of  knowledge,  experit  nee,  and 
expertise  the  applicant  can  s  low  that  it 
has,  or  will  obtain,  with  ELIF  PA  and/ 
or  LIHPRHA  programs,  to  en:  ure 
compliance  with  relevant  pre  gram 
requirements  and  enable  new  ly 
organized  tenant  groups  to  p;  rticipate  in 
these  preservation  programs.  This 
criterion  will  be  measured  by  previous 
experience  (*   *   *  up  to  20  p  )ints). 

•  Direct  Experience.  The  a  )plicant  or 
key  staff  must  show  that  it  ha  s  at  least 
three  years  of  experience  in  t  le  area  of 
work  for  which  it  is  applying  or 
describe  how  it  will  obtain  si  ch 
experience.  This  criterion  wi  1  be 
measured  by  previous  experi(  nee  and 
success  in  the  applicable  actidty  (*   *   ' 
up  to  20  points). 

•  Management  Capacity.  T  le  extent 
to  which  the  applicant  can  er  sure 
through  its  organization  and 
management  plans  that  the  ac  tivity  for 
which  it  applied  will  be  well-  managed; 
carried  out  in  a  timely  manne  r;  and 
protected  from  waste,  fraud,  c  r  other 
abuse  of  funds,  based  on  past 
performance  with  similar  pro  ;rams 

(•   *   *  up  to  5  points). 

•  Fiscal  Responsibility.  Th(  ability  of 
the  applicant  or  key  staff  to  h,  ndle. 
manage,  and  account  adequat  ;ly  for 
financial  resources  and  to  usti 
acceptable  financial  control  pocedures. 
demonstrated  through  past  pe  rformance 
of  the  applicant  entity  or  key  ;taff  with 
Federal,  State,  or  local  funds,  3r  an 
explanation  of  how  such  capa  jility  will 
be  obtained  (*   *   *  up  to  5  po  nts)'. 


(b)  Jurisdictional  Needs.  This  criteria 
will  be  based  on  the  Department's 
determination  of  how  well  the  applicant 
addresses  specific  unmet  needs  in  the 
jurisdiction.  This  assessment  will  be 
based  on  the  number  of  current 
preservation  cases  in  the  Multifamily 
Preservation  Processing  System  (MP'PS). 
The  Department  will  also  take  into 
consideration  the  number  of 
applications  received  from  that 
jurisdiction.  This  assessment  may 
include  availability  of  Department- 
sponsored  or  other  training  for  residents 
and  other  groups  (maximum  points:  20 
points). 

(c)  Program  Quality  and  Feasibility. 
The  comprehensiveness  of  the  proposed 
plan  and  the  potential  of  the  applicant 
for  developing  a  successful  and  effective 
program  (maximum  points:  30).  HUD 
will  evaluate  the  extent  to  which  the 
proposed  program:  represents  a  sound, 
comprehensive,  and  responsive  plan  for 
developing  any  of  the  activities 
described  in  Section  III.F  of  this  NOFA 
and  meets  the  Preservation  Activity 
Grant  Program  objective. 

•  Commitment.  The  extent  of  the 
applicant  commitment  and 
responsiveness  to  the  needs  and 
problemsof  the  tenants  (*   *  *  up  to  10 
points). 

•  Outreach.  Recruitment,  and 
Selection  Activities.  The  level,  nature, 
and  comprehensiveness  of  proposed 
outreach,  recruitment  (including 
specific  steps  to  be  taken  to  attract 
potential  eligible  participants  who  are 
unlikely  to  be  aware  of  the  program), 
and  selection  strategies,  as  measured  bv: 
(i)  the  extent  to  which  the  applicant  has 
developed  special  outreach  efforts  to 
recruit  eligible  low-income  tenants;  and 
(ii)  the  extent  to  which  the  proposed 
participant  selection  system  supports 
these  efforts  (*   *   *  20  points). 

V.  Grant  Application  Process 

A.  Application  Packages 

Upon  request,  Preservation  Support 
Grant  application  packages  are  available 
from  the  Multifamily  Housing 
Clearinghouse.  P.O.  Box  6424. 
Rockville,  MD  20850,  telephone 
number:  1-800-955-2232.  Please  refer 
to  FR-3613  when  requesting  an 
application  package. 

For  other  questions  about  the 
Preservation  program,  please  contact  the 
Preservation  Division,  Room  6284, 
Department  of  Housing  and  Urban 
Development.  451  7th  Street.  SW., 
Washington.  DC  20410;  telephone  (202) 
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708-2300,  or  the  contact  numbers  at  the 
beginning  of  this  NOFA. 

B.  Deadline  for  Submission 

Applications  for  Preservation  Support 
Grants  must  be  physically  received  by 
the  Multifamily  Preservation  Division 
no  later  than  4:30  p.m.  (EST),  on  August 
15,  1994.  No  facsimiles  will  be 
accepted.  Any  application  received  after 
that  time  will  not  be  accepted  for 
processing  and  will  be  returned  to  the 
applicant.  Any  revisions  made  in 
accordance  with  Section  IV.B(2)  of  this 
NOFA  may  be  transmitted  by  facsimile: 
however,  the  original  revision  must  be 
subsequently  submitted  by  mail  or  in 
person. 

C.  Submission  Requirements 

An  applicant  must  provide  a 
completed  application,  including  the 
following,  as  applicable: 

(1)  0MB  Standard  Forms  424  and 
424B; 

(2)  Summary  of  proposed  activities 
and  jurisdiction; 

(3)  Information  about  the  applicant, 
including  its  history,  its  staff  and 
qualifications,  and  its  experience; 

(4)  Summary  of  plan  to  carry  out 
proposed  activities; 

(5)  Evidence  of  tax-exempt  status,  if 
applicable; 

(6)  Certification  that  assistance 
provided  under  this  NOFA  will  not  be 
used  to  supplant  or  duplicate  other 
resources  for  the  proposed  activities. 
For  purposes  of  this  paragraph,  "other 
resources"  means  resources  provided 
from  anv  source  other  than  under  this 
NOFA;  ' 

(7)  Other  disclosures,  certifications, 
and  assurances  (including  Drug-Free 
Workplace  certification),  as  required 
under  the  law  and  this  NOFA; 

(8)  Certification  that  the  applicant  and 
any  of  its  affiliates  do  not  have,  and  will 
not  seek,  an  ownership  interest  in  anv 
developments  that  are  to  be  assisted 
with  these  funds;  and 

(9)  Other  information  and  materials  as 
may  be  described  in  the  application  kit. 

VI.  Other  Matters 

Public  Reporting  Burden 

The  information  collection 
requirements  contained  in  this  notice 
have  been  submitted  to  the  Office  of 
Management  and  Budget  under  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3501-3520).  The  Department  has 
determined  that  the  following 
provisions  contain  information 
collection  requirements. 


Number  of  respondents  x  Frequency  of  response 


Hours  per  response 


Burden  hours 


120 


720 


Environmental  Impact 

In  accordance  with  40  CFR  1508.4  of 
the  regulations  of  the  Council  on 
Environmenftd  Quality  and  24  CFR 
50.20(b)  of  the  HUD  regulations,  the 
policies  and  procedures  contained  in 
this  notice  relate  only  to  technical 
assistance  and,  therefore,  are 
categorically  excluded  from  the 
requirements  of  the  National 
Environmental  Policy  Act. 

Federalism  Impact 

The  General  Counsel,  as  the 
Designated  Official  under  section  6(a)  of 
Executive  Order  12612,  Federalism,  has 
determined  that  the  policies  contained 
in  this  notice  will  not  have  substantial 
direct  effects  on  States  or  their  political 
subdivisions,  or  the  relationship 
between  the  Federal  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  As  a 
result,  this  notice  is  not  subject  to 
review  under  the  Executive  Order 
12612. 

Family  Executive  Order 

The  General  Counsel,  as  the 
Designated  Official  under  Executive 
Order  12606,  The  Family,  has 
determined  that  this  notice  does  not 
have  potential  for  significant  impact  on 
family  formation,  maintenance,  and 
general  well-being,  and,  thus,  is  not 
subject  to  review  under  the  Order.  No 
significant  change  in  existing  HUD 
policies  or  programs  will  result  from 
promulgation  of  this  notice,  as  those 
policies  and  programs  related  to  familv 
concerns. 

Section  102  of  the  HUD  Reform  Act: 
Documentation  and  Public  Access 
Requirements:  Applicant/Recipient 
Disclosures 

Documentation  and  public  access 
requirements.  HUD  will  ensure  that 
documentation  and  other  information 
regarding  each  application  submitted 
pursuant  to  this  NOFA  are  sufficient  to 
indicate  the  basis  upon  which 
assistance  was  provided  or  denied.  This 
material,  including  any  letters  of 
support,  will  be  made  available  for 
public  inspection  for  a  five-year  period 
beginning  not  less  than  30  days  after  the 
award  of  the  assistance.  Material  will  be 
made  available  in  accordance  with  the 
Freedom  of  Information  Act  (5  U.S.C. 
552)  and  HUD's  implementing 
regulations  at  24  CFR  part  15.  In 


addition,  HUD  will  include  the 
recipients  of  assistance  pursuant  to  this 
NOFA  in  its  quarterly  Federal  Register 
notice  of  all  recipients  of  HUD 
assistance  awarded  on  a  competitive 
basis.  (See  24  CFR  12.14(a)  and  12.16(b), 
and  the  notice  published  in  the  Federal 
Register  on  January  16,  1992  (57  FR 
1942).  for  further  information  on  these 
documentation  and  public  access 
requirements.) 

Disclosures.  HUD  will  make  available 
to  the  public  for  five  years  all  applicant 
disclosure  reports  (HUD  Form  2880) 
submitted  in  connection  with  this 
NOFA.  Update  reports  (also  Form  2880) 
will  be  made  available  along  with  the 
applicant  disclosure  reports,  but  in  no 
case  for  a  period  less  than  three  years. 
All  reports— both  applicant  disclosures 
and  updates— will  be  made  available  in 
accordance  with  the  Freedom  of 
Information  Act  (5  U.S.C.  552)  and 
HUD's  implementing  regulations  at  24 
CFR  part  15.  (See  24  CFR  part  12. 
subpart  C.  for  further  information  on 
these  disclosure  requirements.) 

Section  1 03    HUD  Reform  Act 

HUD's  regulation  implementing 
Section  103  of  the  Department  of 
Housing  and  Urban  Development 
Reform  Act  of  1989  (42  U.S.C.  3537a). 
codified  as  24  CFR  part  4,  applies  to  the 
funding  competition  announced  today. 
The  requirements  of  the  rule  continue  to 
apply  until  the  announcement  of 
selection  of  successful  applicants. 

HUD  employees  involved  in  the 
review  of  applications  and  in  the 
making  of  funding  decisions  are  limited 
by  24  CFR  part  4  from  providing 
advance  information  to  any  person 
(other  than  an  authorized  employee  of 
HUD)  concerning  funding  decisions,  or 
from  otherwise  giving  any  applicant  an 
unfair  competitive  advantage.  Persons 
who  apply  for  assistance  in  this 
competition  should  confine  their 
inquiries  to  the  subject  areas  perniitt(?(l 
under  24  CFR  part  4. 

Applicants  who  have  questions 
should  contact  the  HUD  Office  of  Ethics 
(202)  708-3815  (voice/TDD).  (This  is 
not  a  toll-free  number.)  The  Office  of 
Ethics  can  provide  information  of  a 
general  nature  to  HUD  employees,  as 
well.  However,  a  HUD  employee  who 
has  specific  program  questions,  .such  as 
whether  particular  subject  matter  can  be 
discussed  with  persons  outside  the 
Department,  should  contact  his  or  her 
Regional  or  Field  Office  Counsel,  or 


Headquarters  counsel  for  the  program  to 
which  the  question  pertains. 

Section  1 12  of  the  Reform  Act 

Section  112  of  the  HUD  Rpform  Aii 
added  a  new  section  13  to  the 
Department  of  Housing  and  U.'-ban 
Development  Act  (42  U.S.C.  3537b). 
Section  13  contains  two  provisions 
dealing  with  efforts  to  infiuence  HUDs 
decisions  with  respect  to  financial 
assistance.  The  first  imposes  disclosure 
requirements  on  those  who  are  tvpically 
involved  in  these  effort;.— those  who 
pay  others  to  influence  the  award  of 
assistance  or  the  taking  of  a 
management  action  by  the  Department 
and  those  who  are  paid  to  provide  the 
influence.  The  second  restricts  the 
payment  of  fees  to  those  who  are  paid 
to  influence  the  award  of  HUD 
assistance,  if  the  fees  are  tied  to  the 
number  of  housing  units  received  or  are 
based  on  the  amount  of  assistance 
received,  or  if  they  are  contingent  upon 
the  receipt  of  assistance. 

Section  13  was  implemented  by  24 
CFR  part  86.  If  readers  are  involved  in 
any  efforts  to  influence  ihe  Depan.ment 
in  these  ways,  they  are  u.-ged  to  read 
part  86,  particularly  the  examples 
contained  in  Appendix  A  of  the  rule. 

Any  questions  about  the  rule  should 
lie  directed  to  the:  Office  of  Ethics,  room 
2158,  Department  of  Housing  and  Urban 
Development,  451  Seventh  .Street,  SW  , 
Washington.  DC  20410-3000. 
Telephone:  (202)  708-3815  (voice/TDD). 
(This  is  not  a  toll-free  niunbei.)  Forms 
necessary  for  compliance  with  the  rule 
may  be  obtained  from  the  local  HIT) 
office. 

Prohibition  Agamsl  Lobbying  Activities 

The  use  of  funds  awardod  under  this 
.\OFA  is  subject  to  the  disclosure 
requirements  and  prohibitions  of 
section  319  of  the  Department  of  Inferior 
and  Related  Agencies  Appropriations 
Act  for  Fiscal  Year  1990  (31  U.S.C 
1352)  (the  "Byrd  Amendment")  and  the 
implementing  regulations  at  24  CFR  part 
87.  These  authorities  prohibit  recipients 
of  federal  contracts,  grants,  or  loans 
from  using  appropriated  funds  for 
lobbying  the  Executive  or  Legislative 
branches  of  the  federal  government  m 
connection  with  a  specific  contract, 
grant,  or  loan.  The  prohibition  also 
covers  the  awarding  of  contracts,  grants. 
roopcrati\e  agreements,  or  loans  unle.ss 
the  recipient  has  made  an  acceptable 
certification  regarding  lobbying.  Undr-r 
24  CFR  part  87,  applicants,  recipients 
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Dated:  May  24.  1994. 
Nicolas  P.  Retsinas, 

Assistant  Secretary  for  Housing — Fvdi;ral 
Housing  Coinmissioner. 
(FK  Doc.  94-14344  Filed  6-i:i-94,  8:4.5  ami 
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ENVIRONMENTAL  PROTE(HlON 
AGENCY 

40  CFR  Part  710 

[OPPTS-62140;  FRL-4869-7] 

Partial  Updating  of  TSCA  Irjventory 
Data  Base;  Production  and  Site 
Reports;  Technical  Amendi  nent 
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SUMMARY:  This  dociimruit  y 

1494  reporting  period  for  th 

(-■pdhte  Rule,  and  amends  tl 

update  the  reporting  addres: 

DATES:  This  document  Is  i^fl 

14.  1994.  The  1994  roportiii: 

from  August  25. 1994  to  Dct 

1<I94 

FOR  FURTHER  INFORMATION 

Su.sau  B.  Hazen,  Dire::tor. 

Environmental  Assistance  Djvision 

(7408).  Office  of  Pollution  Pi  Rvenlion 

cind  To.vics.  Envii-onn;entiil  F  .roieclioii 

Agency.  Rm.  E-545.  401  M  J  t..  .SW. 

Washington.  DC  20460.  (202   .554-14(/4. 

TDD:  (202)554-0551. 

SUPPLEMENTARY  INFORMATION 

I.  Background 

In  the  Federal  Register  ot 
1086(51  FR  21438).  EPA  p 
ruk-  (40  CFR  part  710.  subpa 
referred  to  as  the  Inventory 
(Il.'R).  under  the  authority  of 
of  Xhn  Toxic  Substances  Con;  rol 
(TSCA),  15  U.S.C.  2607(a).  rt  q 
manufacturers  and  importer; 
(:hf:n;ical  substances  includi 
TSCA  Chemical  Substance  Ii 
report  current  data  on  the  pr4' 
volume,  plant  site,  and  site-1 
status  of  the  substances.  Afto  • 
reporting  during  1986.  recur 
reporting  is  required  everv  4 
second  reporting  cycle  took. 
1990.  The  third  reporting  pe 
in  1994. 


I!.  1994  Reporting  Period 

The  initial  reporting  pcrio 
August  25.  1986  to  Decembei 
Reporting  periods  recur  ever 
from  August  25  to  December 
the  next  reporting  period  is  .' 
1994  to  December  2,3.  1994.  1 
sul)je(:t  to  the  rule  must  subn 
required  information  during 

Ml.  I'pdate  of  the  Informati 

:\.  The  TSCA  Chemical  Subs 
liivi'iUory 

As  an  aid  to  submitters  reii 
.iuring  1986.  EPA  published 
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edition  of  the  TSCA  Chemical 
Substance  Inventory.  This  publication, 
available  from  the  Government  Printing 
Office  (GPO).  superseded  the  1979 
edition  and  supplements  prior  to  1985. 
To  aid  reporters  during  1990.  EPA 
published  a  1990  supplement  to  the 
1985  edition.  Copies  of  both  the  "TSCA 
Chemical  Substance  Inventorv:  1985 
Edition"  and  the  "TSCA  Chemical 
Substance  Inventor)-:  1990  Supplement  ' 
may  still  be  obtained  by  writing  or 
calling:  Superintendent  of  Documents, 
Government  Printing  Office, 
Washington.  DC  20402.  (202)  783-3238. 
The  1990  Supplement  costs  S15.00  in 
the  U.S..  S18.75  outside  the  U.S..  and 
should  be  ordered  by  ii.s  Document 
Cionlrol  Code.  S/N  055-000-00361-1. 
The  1985  Edition  costs  S161.00  (S201.00 
outside  the  U.S.),  and  its  Document 
Cioutrol  Code  is  S/N  055-000-00254-1. 
In  support  of  the  1994  reporting,  EPA 
is  publishing  a  revised  TSCA  Chemical 
Substances  Inventory  in  a  set  of  floppy 
diskettes  for  use  in  a  personal  computer 
instead  of  the  hard  copy  form.  These 
diskettes  will  contain  information  for  ail 
nonconfidential  chemical  substances 
added  to  the  TSCA  Inventor\'  data  base 
before  May  1.  1994  The  types  of 
information  contained  in  t.he  diskettes 
will  be  similar  to  that  found  in  the 
computer  tape  form  of  the  TSCA 
Inventory  that  EPA  has  been 
disseminating  to  the  public  biannually 
through  tha  National  Technical 
Information  Service  (NTiS). 
Specifically,  each  of  the  chemical 
substances  included  in  the  diskettes  is 
identified  by  a  Chemical  Abstracts  (CA) 
Index  or  Preferred  Name,  the 
corresponding  Chemical  Abstracts 
Service  (CAS)  Registry  Nsimber. 
molecular  fonnula,  and  if  applicable, 
the  chemical  deSniuon  and  appropriate 
EPA  special  flags  as  found  in  the 
printed  Inventory.  The  substances  are 
sequenced  in  ascending  order  of  the 
corresponding  CAS  Registry  Numbers. 
The  diskettes  will  not  include  chemical 
synonyms  that  are  copyrighted  by  the 
('hcmical  Abstracts  Service. 
Furthermore,  generic  names  or  EPA 
Accession  Numbers  for  substances  with 
confidential  chemical  identities  will  not 
be  included. 

The  diskette  version  includes  over 
62.000  records  and  requires  12 
megabytes  of  disk  space  for  installation. 
Installation  software  that  will 
automatically  uncompress  the  file  is 
included  with  the  diskettes.  However, 
users  will  have  to  furnish  their  own  data 
base  management  software  to  perform 
searches.  Both  tapes  and  diskettes  will 
be  available  for  sale  from:  National 
Technical  Information  Service  (NTIS). 
5285  Port  Royal  Road,  Springfield.  VA 


22161.  (703)  487-4650  or  (800)  553- 
NTIS.  The  diskettes  cost  S195.00  in  the 
U.S.,  Canada,  and  Mexico,  and  S390.00 
for  all  other  addresses.  The  NTIS  CJrder 
Number  for  the  diskettes  is  PB94- 
501731GEI.  The  tapes  cost  S360.00  in 
the  U.S.,  Canada,  aiid  Mexico,  and 
S720.00  for  all  other  addresses.  The 
NTIS  Order  Number  for  the  tapes  is 
PB94-501749GEI. 

B.  Reporting  Address  and  Instructions 

40  CFR  710.39  is  being  amended  to 
reflect  new  addresses  and  telephone 
numbers,  as  follows: 
Reporting  Packages  Address:  TSCA 
Hotline  (7408).  Office  of  Pollution 
Prevention  and  Toxics.  U.S. 
Environmental  Protection  Agency, 
401  M  St..  SW..  Washington.  DC' 
20460,  Telephone:  (202)  554-1404. 
ATT.N:  Inventory  Update  Rule. 
.Mailing  Address  for  Completed  Forms: 
Document  Control  Officer  (7407). 
Office  of  Pollution  Prevention  ;tnd 
Toxics,  U.S.  Environrnt;ntai  Protection- 
Agency.  401  M  St.,  SW.,  Washington, 
DC  20460,  ATTN:  Inventory  Update 
Rule. 

EPA  will  automatically  mail  out  a 
reporting  package  to  those  facilities  thai 
reported  in  1990.  This  package  will 
include  the  manual  entitled 
"Instructions  for  Reporting  fcr  the 
Partial  Updating  of  the  TSC.\  Chemical 
Inventory  Data  Base,"  a  new  Form  U, 
and  a  copy  of  the  Federal  Register 
Notice.  If  you  did  not  report  in  1990,  but 
need  to  report  in  1994,  the  rejiorting 
package  will  be  available  from  the  I'SC.A 
Hotline  at  the  address  referenced  above. 
Additional  reporting  forms  will  also  be 
available  from  the  TSCA  Hotline. 

IV.  Reporting  Form 

Section  710.39  requires  submitters  to 
report  using  EPA's  Form  U.  In  1990, 
EPA  made  changes  in  the  form  to  a.ssist 
submitters  in  completing  it  and 
facilitate  processing  of  the  form;  none  of 
the  changes  resulted  in  substantive 
revisions  to  the  reporting  requirenumts 
of  the  rule.  Now  printed  forms  will  be 
made  available  for  reporting  during 
1994.  Neither  the  1986  nor  the  1900 
form  is  acceptable  for  1994  reporting. 

A .  Reporting  Errors 

Several  types  of  reporting  errors 
occurred  frequently  enough  in  the  past 
to  merit  discussion.  One  of  the  rnosf 
frequent  type  of  errors  concerns  the 
submitter  reported  Dun  &  Bradstreet 
number.  Numerous  submitters  reported 
numbers  with  extra  or  missing  digits, 
numbers  which  belonged  to  their  parent 
companies  (rather  than  the  Dun  & 
Bradstreet  number  assigned  to  the  plant 
site  for  which  the  submitter  was 
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reporting),  or  no  number  at  all.  This 
problem  required  EPA  to  send  a  large 
number  of  requests  to  the  submitters  for 
correction  of  submitter  error.  To  avoid 
this  error,  ail  submitters  should  verify 
the  accimicy  of  the  Dim  &  Dradstreet' 
number  they  are  reporting.  Those  plant 
sites  without  Dun  &  Bradstrcet  numbers 
may  obtain  them,  free  of  charge,  by 
c:aliing  their  local  Dun  &  Brndstree't 
office. 

Reporting  of  substances  that  are  not 
requi.red  to  be  reported  is  another 
ctMumon  error.  Polymers,  inorganics, 
iuicroorganisms,  and  naturally 
occurring  chemical  substances  are 
generally  excluded  from  the  reporting 
requirements.  This  e.xclusion  does  not 
however  apply  if  the  chemical 
substance  is  the  subject  of  a  rule 
proposed  or  promulgated  under  section 
4,  5(a)(2),  5(b)(4),  or  6  of  TSC.A  or  is  the 
subject  of  an  order  issued  under  section 
5(e)  or  5(f)  of  TSCA  or  is  the  subject  of 
relief  that  has  been  granted  under  a  civil 
action  under  section  5  or  7  of  TSCA.  See 
ii  710.26  Hydrates  of  chemicals  which 
are  on  the  TSCA  Inventor\-  in  the 
anhydrous  form  are  not  reportable: 
however,  the  corresponding  nnhvdrous 
form  is  subject  to  the  reporting 
requirements.  Furthermore,  substances 
that  have  been  delisted  from  the  TSCA 
l.'iventory  should  not  be  reported. 

Another  significant  source  of  errors  is 
the  manner  in  which  chemical 
if'entifying  numbers  and  names  are 
entered  in  the  reporting  forms.  Several 
types  of  identifying  numbers  (e.g.. 
Chemical  Abstracts  Service  Registry 
Numbers.  Premanufacture  Notification 
Numbers,  and  Accession  Numbers)  are 
allowed  for  reporting.  Confusion  on  the 
appropriate  way  to  identify  a  chemical 
substance  and  report  an  identifier  has 
created  many  problems  in  the  past.  Note 
that  the  correct  format  for  anv  CAS 
Kt^gistry  Number  being  reported  is  six 
digits,  hvphen,  two  digits,  hvphen.  one 
digit,  e.g..  XXXXXX-XX-X.  Leading 
zeros  on  the  left  may  be  omitted.  If  the 
chemical  identifier  is  a  CAS  Registry 
Numbf!r  (ID  Code  =  C),  then  this  format 
must  be  used. 

If  the  chemical  substance  name     ' 
e.xtends  beyond  the  space  provided  on 
the  report  line,  do  not  continue  the 
name  on  the  following  report  line. 
Instead,  truncate  the  name  at  the  end  of 
the  line  with  a  series  of  three  dots 
(ellipsis)  or  continue  the  name  on  a 
separate  sheet  of  paper.  This  avoids  the 
uisertion  of  a  new  reporting  line 
without  a  production  volume. 

When  reporting  the  production 
\  olume,  report  the  amount  to  the 
nearest  whole  number.  Do  not  include 
decimal  points.  Scientific  notation  is 
alsf)  unacceptable. 


A  large  number  of  errors  are  made  in 
plant  site  and  technical  contact 
information.  Please  make  sure  that  the 
correct  information  goes  in  the  correct 
box.  One  common  mistake  is  the  lack  of 
a  signature  in  the  signature  box.  The 
Form  U  will  be  returned  if  the  signature 
is  missing.  In  addition,  the  signaiure 
must  match  the  name  of  the  person  in 
the  Name/Title  Field. 

Lastly,  persons  who  export  chemicals 
found  on  the  TSCA  Chemical  Substance 
hiveutory  are  reminded  that  they  may 
have  reporting  obligations  under  this 
rule.  Section  12(a)  of  TSCA  provides 
that  chemicals  manufactured  for  export 
are  subject  to' the  requirements  of  TSCA 
section  8.  Persons  who  manufacture  a 
chemical  sub.stance  on  the  TSCA 
Inventory  solely  for  export,  are 
considered  a  manufacturer  and  are 
subject  to  all  HJR  requirements  of  the 
rule. 

B.  Confidentiality  Claims 

Since  1990,  EPA  has  allowed 
submitters  to  report  both  confidential 
and  nonconfidential  substances  on  the 
same  form,  and  to  indicate  which 
substances  on  a  form  have  confidential 
identities.  However,  note  that  a 
submitter  may  only  claim  the  identity  of 
a  chemical  substance  as  confidential  if 
that  substance  is  already  included  on 
the  TSCA  Inventory  with  a  confidential 
chemical  identity.  Furthermore,  no 
confidentiality  claib  for  chemical 
identity  will  be  accepted  unless 
accompanied  by  a  separate  written 
substantiation  for  the  individual 
chemical  substance  claimed  as 
confidential,  with  detailed  answers  to 
the  11  que.slions  prescribed  in  <i  710.38 
of  the  Inventory  Update  Rule.  As 
provided  in  §  710..38(d).  failure  to 
provide  the  necessary  substantiation  at 
the  time  of  filing  may  result  in  the 
chemical  identity  n.ported  being  made 
available  to  the  public  without  further 
notice  to  the  submitter. 

V.  Electronic  Reporting 

Section  710.32(b)  provides  that 
magnetic  media  submutted  in  response 
to  the  IIJR  must  meet  the  EPA 
specifications,  as  described  in  th(i 
"Instructions  for  Reporting  for  the 
Pa.nial  Updating  of  the  TSCA  Chemicd 
Inventory  Data  Base"  avarlable  from  the 
TSCA  Hotline.  In  the  1986  rule, 
submitters  were  to  report  by  paper  or 
computer  tape.  Because  of  the  readv 
availability  of  microcomputers,  in  i990 
EPA  modified  this  section  of  the 
Instructions  to  allow  reporting  using 
floppy  diskettes.  The  major  change  in 
1994  is  that  magnetic  tape  submis.sions 
will  not  be  accepted.  For  the  1994 
reporting  period.  ASCII  diskette 


submissions  from  IBM  and  compatible 
personal  computers  are  permissible. 
EPA's  specifications  for  the  format  and 
detailed  instructions  for  electronic 
reporting  can  be  found  in  "Instructions 
for  Reporting  for  the  1994  Partial 
Updating  of  the  TSCA  Chemical 
Inventory  Data  Base."  Because  of  TSCA 
security  considerations.  n:porting  via 
telecommunication  lines  is  not 
atxepted. 

The  1986  rule  required  that  chemical 
substances  whose  identities  are 
confidential  be  reported  by  hard  copy 
means  only.  This  was  amended  in  1990 
to  allow  reporting  of  such  subst.mces 
via  magnetic  media.  In  the  1994 
reporting  period,  chemical  substances 
whose  identities  are  confidential  mav 
again  be  reported  via  magnetic  media 

VT.  Paperwork  Reduclion  Act 

The  information  collection 
requirements  in  this  rule  have  b(>en 
approved  by  the  Office  of  Manageniont 
and  Budget  (OMB)  under  the  Papenvork 
Heduction  Act.  44  LI.S.C.  3501  rt  sm]. 
and  have  been  assigned  control  number 
OMB  No.  2070-0070. 

This  collection  of  information  has  an 
estimated  reporting/recordkeeping 
burdon  averaging  1.2  hours  per 
chemical  report  per  respondent.  These 
estimates  include  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the    . 
data  needed,  and  completing  and 
reviewing  the  collection  of  information 
Send  comments  regarding  the  burden 
«!Sfimate  or  any  other  asppct  of  this 
collection,  including  suggestions  for 
reducing  this  burden  to'Chief. 
Information  Policy  Branch  (Mail  Code 
213fi);  U.S.  Environmental  Protection 
Agency:  401  M  St.,  SW..  VVashmgton. 
DC  20460;  and  to  the  Office  of 
Information  and  Regulatory  Aff.iirs. 
Office  of  Management  and  Budget. 
Washington.  DC  20303.  marked 
"Attention:  Desk  Officer  for  EP.'\." 

List  of  Subjects  in  40  CFR  Part  710 

Environmental  protection.  Chemicals. 
Hazardous  substances.  Reporting  and 
n;cordkeeping  requirements. 

Dated:  (une  fi.  irn)4. 

Mark  A.  Grct^nwood. 

nirtrtor.  Office  of  PnUutinn  I'rrvfiitinn  and 
Tiwics. 

Thttrefore.  40  CFR  part  710  is 
a.mended  as  follows: 

PART  710— [AMENDED] 

1 .  The  authority  citation  for  part  710 
continues  to  read  as  follows: 


.Authority:  15  ISC.  L'(il)7(;i) 
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2.  Section  710.39  is  ref  ised  fo  read  as 
follows: 


§710.39    Instructions  tor  Submitting 
information. 

(a)  .A.ll  persons  submi 
inforrnalion  in  response 
requirements  of  this  su 
original  copies  of  Form 
EPA  at  the  address  set 
p.iragraph  (b)  of  this  sec 

(b)  Complete  instructi 
completint;  Ihe  reportinj: 


ing  uriltcn 

[othe 
b  )art  miisl  use 

)  avail'iolf  from 
fcflh  in 

on. 

ns  for 

form  .i!i(l 


ISS 


994 


preparing  a  magnetic  media  report  are 
given  in  the  EPA  publication  entitled 
"Instructions  for  Reporting  for  1994 
Partial  Updating  of  the  TSCA  Chemicsl 
Inventory  Data  Base."  Reporting  forms 
and  instruction  booklets  may  be 
obtained  from  the  following  address: 
TSCA  Hotline  (7408),  Office  of  Pollution 
Prevention  and  Toxics,  U.S. 
Environmental  Protection  Agency.  401 
M  St..  SVV..  Washington.  DC  204 fio. 


ATTN:  Inventory  Update  Rule,  (202) 
554-1404. 

(c)  Completed  reporting  forms  and 
magnetic  media  must  be  submitted  to: 
Document  Control  Officer  (7407),  O.^fice 
of  Pollution  Prevention  and  Toxics,  US 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460. 
ATTN:  Inventory  Update  Rule. 

[FR  Doc.  04-K415  Filed  6-13-94:  HAS  an,! 
B-LLING  CODE  e5«0-5<M^ 
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DEPARTMENT  OF  HEALTJ 
HUMAN  SERVICES 


Food  and  Drug  Adminlstr^ion 

21  CFR  Part  810 

[Docket  No.  93N-0260] 

Medical  Device  Recall  Authority 

AGENCY:  Food  and  Dmt;  Adininistration, 

HHS. 

ACTION:  Proposed  nile. 
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SUMMARY:  The  Food  and 

Administration  (FDA)  is 
proposed  regulation  to  esta 
procedures  to  implement 
medical  device  recall  auth 
provided  in  the  Safe  Medic 
Act  of  1990  (the  SMDA). 
statuton,"  authority  protects 
health  by  permitting  FDA  t( 
dangerous  devices  from  the 
promptly.  This  authority  a 
remedies  already  available 
agency,  including  notificati 
replacement,  and  refund 
DATES:  Written  comments  b 
12,  1994.  FDA  intends  that 
rule  that  may  issue  based  or 
proposal  become  effective  J 
ADDRESSES:  Submit  written 
to  the  Dockets  Management 
(HFA-305),  Food  and  Drug 
Administration,  rm.  1-23,  1t420 
Parklaun  Dr.,  Rockviilc,  MI  1 20857. 

CONTACT:  John 

and 
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FOR  FURTHER  INFORMATION 

H.  Samalik,  Center  for  Devi 

Radiological  Health  {HFZ-: 

and  Dnig  Administration, 

Rd.,Rockville,MD  20850. 

4595. 

SUPPLEMENTARY  INFORMATION 

I.  Background  and  Legislatii" 

On  November  28,  1990 
which  amended  the  Federal 
and  Cosmetic  Act  (the  act)  ( 
301  Pt  seq.).  became  law 
of  the  new  law  was  to  imp 
Medical  Device  Amendmen 
(Pub.  L.  94-295)  (the  1976 
amendments),  which  had 
act  by  establishing  a  com 
framework  to  regulate  medi 
intended  for  human  use  in  ( 
ensure  their  safety  and  effec 
The  SMDA  includes  provi 
designed  to  expand  and  stre 
FDA's  authority  to  ensure 
entering  the  market  are  safe 
effective,  to  learn  quickly 
problems  associated  with  m 
de\  ices,  and  to  remove  dan 
df.'tective  devices  from  the 
promptly. 

The  1976  amendments  pr< 
with  various  premarket  c 
medical  devices  (e.g..  clas»-i 


aj:i 


I  al 


that 


ah  11 


ont  ols 


AND  premarket  notification,  and  premarket 

approval).  The  1976  amendments  also 
broadened  the  postmarket  controls 
available  to  FDA  with  respect  to 
medical  devices,  giving  FDA  the 
authority  to  require  patient  notification, 
repair,  replacement  or  refund;  medical 
device  reporting  and  recordkeeping; 
compliance  with  current  good 
manufacturing  practices;  and 
restrictions  on  the  distribution  of  certain 
devices. 

In  1990,  Congress  concluded,  based 
on  hearings  and  investigations,  that  the 
regulatory  scheme  established  in  the 
1976  amendments  was  inadequate  to 
protect  the  public  health  (H.  Rept.  808, 
101st  Cong..  2d  sess.  13-14  (1990)).  The 
SMDA  was  enacted  to  enhance  that 
regulatory  scheme.  Thus,  the  legislative 
intent  of  the  SMDA  in  general  was  to 
streamline  and  strengthen  the  premarket 
and  postmarket  controls  available  to 
FDA  with  respect  to  medical  devices. 

In  drafting  the  .SMDA.  both  the  House 
of  Representatives  and  the  Senate 
focused  considerable  attention  on  the 
implementation  and  enforcement  of 
section  518  of  the  act  (21  U.S.C.  360h) 
since  its  enactment  in  the  1976 
amendments.  This  section,  added  by  the 
1976  amendments  and  amended  by  the 
Medical  Device  Amendments  of  1992 
(Pub.  L.  102-300),  authorizes  FDA  to 
require  notification  uf  a  risk  to  health 
presented  by  a  medical  device,  or  to 
require  repair,  replacement,  or  refund  of 
the  purchase  price  of  a  device.  The 
remedies  provided  in  sections  518(a). 
(b),  and  (c)  of  the  act  are  available  where 
the  agency  has  determined  that  the 
device  presents  an  unreasonable  risk  of 
substantia!  harm  to  the  pubhc  health. 

The  House  Report  accompanying  H.R. 
3095  states  that. 

jEiven  when  the  FDA  has  discovered  a 
serious  health  hazard  associated  with  a 
medical  device,  the  Agency  faces  a  unique 
barrier  to  enforcing  important  administrative 
remedies.  Unlike  other  health  and  safety 
agencies.  FDA  may  not  take  edsr.inistrative 
action  to  order  a  defective  (ievice  retailed 
unless  it  can  show  that  the  device  did  not 
meet  the  state-of-the-art  at  the  time  it  was 
designed  and  manufactured. 

(H.  Rept.  808,  101st  Cong  .  2d  sess.  14 
(1990). 

Section  8  of  the  SMDA  amended 
section  518  of  the  act  by  adding  a  new- 
subsection  (s)  entitled  "Recall 
Authority."  The  mandatory  recall 
authority  in  section  518(e)  of  the  act 
complements  existing  provisions  in 
sections  518(a),  (b).  and  (c)  of  the  act. 
Section  518(e)  provides  that,  if  FDA 
finds  that  there  is  a  reasonable 

vide<i*  FD.^      probability  that  a  device  intended  for 
over  hu.man  use  would  cause  serious, 

cation.  iiflver.se  health  consequences  or  death. 
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FDA  may  order  the  appropriate 
person  (s)  to  immediately  cease 
distribution  of  the  device,  to 
immediately  notify  health  professionals 
and  device  user  facilities  of  the  order, 
and  to  instruct  such  professionals  and 
facilities  to  cease  use  of  the  device. 
Section  518(e)  of  the  act  also  states  that, 
after  providing  an  opportunity  for  an 
informal  hearing,  FDA  may  amend  the 
cease  distribution  and  notification  order 
to  require  a  recall  of  the  device.  This 
new  authority  protects  the  public  health 
by  perm.itting  FDA  to  ensure  the  prompt 
removal  of  dangerous  and  defective 
devices  from  the  market. 

Congress  explained  that  "a 
reasonable  probability'  of  an  event  is 
where  it  is  more  likely  than  not  that  the 
event  will  occur,"  and  that  FDA  "will 
have  considerable  discretion  in 
determining  whether  it  is  more  likely 
than  not  that  the  continued  distribution 
of  a  device  would  cause  .serious,  adverse 
health  consequences  or  death."  (S.  Rept. 
513,  101st  Cong..  2d  sess.  19  (1990)). 

The  legislative  history  also  makes 
clear  that  the  term  "serious,  adverse 
health  consequences"  is  intended  to 
mean: 

Any  significant  adverse  experience 
attributable  to  a  device,  including  t.hose 
which  may  be  either  jife  threatening,  or 
involving  permanent  or  long-term  injuries, 
but  excluding  those  non-!;ffc- threatening 
injuries  which  are  temporary  and  reasonably 
reversible.  In  other  words,  injuries 
attributable  to  a  device  that  are  not 
significant  in  nature  and  are  treatable  e.'.d 
reversible  by  standard  medical  ttchniques, 
proximate  in  time  to  the  injurv-,  are  not 
included  within  the  term's  definition. 

Section  518(e)  of  the  act  is  self- 
executing  and  does  not  require 
rulemaking  before  the  authority  granted 
may  be  exercised.  FDA  is  issuing  this 
proposed  rule,  however,  pursuant  to  its 
authority  to  promulgate  regulations 
under  section  701(a)  of  the  act  (21 
U.S.C.  371(3)),  to  establish  publicly  the 
procedures  that  will  be  followed  when 
FD.^  exercises  its  recall  authority  FDA 
has  already  found  the  new  authority  in 
section  518(e)  of  the  act  useful  in 
securing  the  prompt  removal  from  the 
market  of  several  devices  that  presented 
a  risk  to  the  public  health  under  the 
statutory  standard.  The  experience 
gained  to  date  has  been  useful  to  the 
agency  in  developing  the  proposed  rule 

11.  Statutory  Requirements 

Section  518(e)  of  the  act  sets  out  j 
three-step  procedure  for  the  issuance  of 
a  mandatory  medical  device  recall 
order.  First,  after  finding  that  there  is  a 
reasonable  probability  that  a  device 
intended  for  human  use  would  cause 
serious,  adverse  health  consequences  or 
death.  FD.A  ninv  issue  a  cease 
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distribution  and  notification  order 
requiring  the  appropriate  person  to 
immediately:  (1)  Cease  distribution  of 
'  the  device.  (2)  notify  health 
professionals  and  device  user  facilities 
of  the  order,  and  (3)  instruct  these 
professionals  and  facilities  to  cease  use 
of  the  device. 

Second,  FDA  will  provide  the  person 
named  in  the  cease  distribution  and 
notification  order  with  the  opportunity 
for  an  informal  hearing  on  whether  the 
order  should  be  modified,  vacated,  or 
amended  to  require  a  mandatory  recall 
of  the  device. 

Third,  after  providing  the  opportunity 
for  an  informal  hearing,  FDA  may  issue 
a  mandatory  recall  order  if  the  agency 
determines  that  such  an  order  is 
necessary. 

As  stated  above.  FDA  will  provide  the 
person  named  in  a  cease  distributicin 
and  notification  order  with  an 
opportunity  for  an  informal  hearing. 
The  hearing  is  to  be  held  not  later  than 
1 0  days  after  the  date  of  issuance  of  the 
order.  If  a  hearing  is  requested,  the 
device  still  may  not  be  distributed  and 
health  professionals  and  device  user 
facilities  must  still  be  notified. 

The  language  of  the  statute  makes 
clear  that  there  is  to  be  only  one 
opportunity  for  a  hearing,  and  that  the 
purposes  of  any  hearing  that  is  held  are 
both  to  address  the  actions  required  by 
the  cease  distribution  and  notification 
order  and  to  determine  whether  the 
order  should  be  amended  to  require  a 
recall.  The  legislative  history  of  section 
518(e}  of  the  act.  as  reflected  in  the 
conference  report,  also  clearly 
demon.strates  congressional  intent  that 
there  be  one.  and  only  one,  opportunity 
for  a  hearing  following  the  cease 
distribution  order,  and  that  it  is  at  this 
hearing  that  the  person  named  in  the 
order  may  present  data  and  information 
showing  why  the  order  should  not  be 
amended  to  require  a  recall: 

The  conference  agreement  requires  |FDAj. 
after  making  an  appropriate  finding,  to  issue 
an  initial  order  providing  for  the  immediate 
cessation  of  distribution  and  use  of  the 
device,  with  an  informal  hearing  to  follow 
within  10  days  to  determine  whether  to 
vacate  the  order  or  whether  to  amend  the 
order  to  require  a  recall.  (Emphasis  added. | 
(Conf.  Rept.  959,  101st  Cong.,  2d  sess. 
25  (1990). 

Congress  intended  that  the  informal 
hearing  "would  be  analogous  to  the 
judicial  hearing  that  is  held  prior  to 
granting  a  temporar>'  restraining  order. 
Where  circumstances  require  expedited 
action,  a  motion  for  a  temporary 
restraining  order  can  result  in  notice,  a 
heai-ing  and  a  judicial  decision  in  a 
single  day."  (H.  Rept.  808,  101st  Cong.. 
2d  sess.  29  (1990)). 


III.  Scope  of  the  Proposed  Regulation 

The  proposed  regulation 
implementing  section  518(e)  of  the  act. 
if  made  final,  would  be  set  out  in  new 
21  CFR  Part  810— Medical  Device  Recall 
Authority.  The  regulation  would 
establish  the  procedures  that  FDA 
would  follow  in  conducting  medical 
device  recalls  under  section  518(o)  of 
the  act.  FDA  believes  that  the  proposed 
regulation  realizes  congressional  intent 
to  allow  for  prompt  action  bv  the  agency 
to  protect  the  public  health, "while  ' 
ensuring  the  rights  of  persons  subject  to 
a  cease  distribution  and  notification 
order  or  mandatory  recall  order.  (S. 
Rept.  513,  101st  Cong.,  2d  sess.  20 
(1990)). 

IV.  Definition  of  Terms,  Computing  of 
Time,  and  Service  of  Orders 

Proposed  S  810.2  defines  certain  terms 
used  in  the  proposed  regulation.  To 
ensure  consistency  in  application,  to  the 
extent  practicable,  the  proposed 
definitions  of  these  terms  are  similar  to 
definitions  used  in  FDA's  recall 
guidelines  (part  7,  subpart  C  (21  CFR 
part  7.  subpart  C))  or  in  proposed 
regulations  to  implement  other 
provisions  of  the  SMDA.  Thus,  the 
definitions  of  "cease  distribution  and 
notification  strategy."  "mandator}-  recall 
strategy."  "consignee."  and 
"correction,"  are  based  on  definitions  in 
§  7.3.  The  definition  of  "device  user 
facility"  is  the  same  as  that  used  in  the 
medical  device  reporting  tentative  final 
rule  (5b  FR  60024,  November  26.  1991 ). 

The  definitions  of  "reasonable 
probability"  and  "serious,  adverse 
health  consequences"  are  consistent 
with  congressional  use  of  these  terms  in 
the  legislative  history.  (S.  Rept.  513. 
101st  Cong..  2d  sess.  19  (1990)). 

Proposed  §810.3  provides  that,  in 
computing  any  period  of  time 
prescribed  or  allowed  by  the  proposed 
regulation,  the  following  rules  would 
apply.  First,  the  day  of  the  act  or  event 
from  which  the  designated  period  of 
time  begins  to  run  would  not  be 
included:  "Day  1"  would  be  the  day 
after  the  act  or  event.  Second,  all 
calendar  days  would  be  included  in  the 
computation,  including  the  last  day  of 
the  period,  unless  the  last  day  is  a 
Saturday,  Sunday,  or  Federaf  legal 
holiday,  or,  when  the  act  to  be  done  is 
the  filing  of  a  document  with  the 
agency,  a  day  on  which  weather  or  other 
conditions  have  made  the  agency  office 
to  which  such  a  filing  is  to  be  made 
inaccessible.  In  those  cases,  the  period 
would  run  until  the  end  of  the  next  day 
which  is  not  one  of  the  days  described 
above.  For  example,  if  a  person  named 
in  a  cease  distribution  and  notification 


order  receives  the  order  on  Friday, 
November  1,  and  a  request  for  an 
informal  hearing  is  required  to  be 
submitted  to  FD.\  within  3  davs,  the 
request  would  net;d  to  be  subrnitted  to 
FDA  by  the  close  of  business  on 
Monday,  November  4.  If  the  FDA  office 
to  which  the  request  is  to  be  submitted 
were  closed  on  Monday.  November  4, 
because  of  weather  conditions,  the 
reciuest  would  be  required  to  be 
submitted  by  close  of  business  on 
Tuesday.  November  5,  or  the  next  day 
on  which  the  FDA  office  was  open  ff)'r 
business. 

V.  Procedures 

Proposed  §  810.10(d)  describes  certain 
information  that  FDA  may  require  the 
person  named  in  a  cease  distribution 
and  notification  order  to  submit  to  the 
agency.  This  information  is  similar  to 
the  information  that  firms  which  initiate 
voluntary  recalls  are  now  asked  to 
submit  to  FDA  under  §  7.46.  The  reason 
for  requiring  submission  of  this 
information  is  to  enable  FDA  to  monitor 
compliance  with  the  cease  distribution 
and  notification  order  and  to  determine 
whether  additional  action  is  necessary. 

Under  section  518(e)(1).  FDA  will 
provide  the  person  named  in  a  cease 
distribution  and  notification  order  with 
an  opportunity  for  an  informal  hearing. 
to  be  held  not  later  than  10  days  after 
the  date  of  issuance  of  the  order,  on  the 
actions  required  by  the  order  and  on 
whether  the  order  should  be  amended  to 
require  a  recall.  The  term  "informal 
hearing"  is  defined  in  section  201  (v)  of 
the  act  (21  U.S.C.  321(y)).  In  the  Federal 
Register  of  August  20.  1976  (41  FR 
35282  at  35289).  FDA  interpreted  the 
"informal  hearing"  provisions  of  section 
201  (y)  of  the  act  as  the  "functional 
equivalent  of  FD.A's  regulatorv  hearing" 
described  in  21  CFR  part  16. 

Proposed  §  810.11(a)(1)  provides  that 
the  person  named  in  a  cease  distribution 
and  notification  order  may,  within  the 
timeframe  specified  in  the  order,  submit 
a  written  request  to  FDA  for  a  regulatory 
hearing.  The  request  must  be  addressed 
to  the  agency  employee  identified  in  the 
order.  Ordinarily,  FDA  will  require  that 
the  person  named  in  the  cease 
distribution  and  notification  order 
submit  the  hearing  request  within  3 
days  of  receipt  of  the  order.  Where 
warranted,  however,  FDA  may  require 
that  the  hearing  request  be  submitted  in 
less  than  3  days,  possibly  even  on  the 
same  day  on  which  the  person  receives 
the  order.  These  procedures  reflect 
congressional,intent  that  the  hearing  be 
analogous  to  a  hearing  on  a  temporary 
restraining  order,  where  notice,  a 
hearing,  and  a  judicial  decision  may  all 
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occur  in  a  single  day.  (H.  ^ept.  808, 
101st  Cong..  2d  sess.  29  (1  990)). 

Under  21  CFR  16.26(b).  after  the 
hearing  commences,  the  p  residing 
officer  may  issue  a  summi  iry  decision 
en  any  issue  in  the  heahn  j  if  he  or  she 
determines  that  there  is  n  >  genuine  and 
substantial  issue  of  fact  re  specting  that 
issue. 

Although  not  required  ly  section 
518(e)  of  the  act.  FDA  is  proposing  an 
alternative  review  process  for  persons 
who  do  not  want  to  make  in  appearance 
before  the  agency,  but  wh  >  do  wish  to 
challenge  a  cease  distribu  ion  and 
notification  order.  Accordingly,  under 
proposed  §  810.12(a).  the  )erson  named 
in  a  cease  distribution  anc  notification 
order  may,  in  lieu  of  requi  sting  a 
regulatory  hearing  under  j  iroposed 
§810.11,  submit  a  written  request  to 
FDA  csking  that  the  order  x  modified 
or  V3I  nred  The  '.vritten  reijuest  must  be 
addressed  to  the  agency  ei  iployec 
identified  in  the  order  anc  must  be 
submitted  within  the  time  rame 
specified  in  the  order. 

FD.^  recognizes  that,  in  [he  time 
immediately  following  thf  issuance  of  a 
cease  distribution  and  not  fication 
order,  suff.^ient  informatiim  may  not  be 
available  to  the  agency  to  ( (nable  it  to 
determine  whether  the  art  ons  being 
taken  by  the  person  name<  in  the  order 
are  adequate  to  protect  the  public 
health.  For  example,  wher  >  the  person 
named  in  the  order  elects  lo  recall  the 
device  voluntarily,  it  is  po  jsible  that 
FDA  may  determine  later  mat  the 
voluntary  recall  is  inadequate  to  protect 
individuals  from  the  risks  issociated 
with  use  of  the  device.  Thus,  FDA  may 
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find  it  necessary  to  amend 


distribution  and  notificatic  n  order  to 
include  a  mandatory  recal  even  where, 
at  an  earlier  time,  voluntary  efforts 
appeared  to  be  adequate. 

If  FD.'\  initially  determiiies  that  a 
cease  distribution  and  notification  order 
need  not  be  amended  to  require  a 
mandatory  recall,  but  subs  squently 
finds  that  the  person  name  i  in  the  order 
has  failed  •;>  comply  with  t  le 
requirements  of  the  order,  "DA  may 
amend  the  order  by  issuin;  a  mandatory 
recall  order  under  propose  l'!i  810.13 

VI.  Enforcement  Provision* 


The  failure  to  comply  w 
distribution  and  notificati 
issued  under  proposed  § 
mandatory  recall  order  issued 
proposed  §  810.13  renders 
misbranded  under  section 
the  act  (21  U.S.C.  352(t)(l) 
misbranded  device  is  subji 
under  section  304  of  the  ac ; 
334)  and  its  introduction 
commerce  is  a  prohibited 


the  cease 
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sections  301(a).  (b).  (c).  (g),  and  (k)  of 
the  act  (21  U.S.C.  331(a),  (b).  (c).  (g),  (k)). 
Any  person  who  fails  or  refuses  to 
comply  with  any  requirement  of  a  cease 
distribution  and  notification  order  or  a 
mandatory  recall  order  has  committed  a 
prohibited  act  under  section  301  (q)  of 
the  act. 

A  firm  in  violation  of  section  301  of 
the  act  may  be  enjoined  under  section 
302  of  the  act  (21  U.S.C.  332)  and  any 
person  responsible  for  the  violation  is 
subject  to  criminal  penalties  under 
section  303(a)  of  the  act  (21  U.S.C. 
333(a)).  In  addition,  any  person  who 
violates  a  requirement  of  the  act  with 
respect  to  a  device  is  also  subject  to  civil 
penalties  under  section  303(f)  of  the  act. 

VII.  Environmental  Impact 

The  agency  has  determined  under  21 
CFR  25.24(a)(8)  and  (e)(4)  that  this 
action  is  of  a  type  that  does  not 
individually  or  cumulatively  have  a 
significant  effect  on  the  human 
environment.  Therefore,  neither  an 
environmental  assessment  nor  an 
environmental  impact  statement  is 
required. 

VIII.  Analysis  of  Impacts 

FDA  has  examined  the  impacts  of  the 
proposed  rule  under  Executive  Order 
12866  and  the  Regulatory  Flexibility  Act 
(Pub.  L.  96-354).  Executive  Order  12866 
directs  agencies  to  assess  all  costs  and 
benefits  of  available  regulatory 
alternatives  and,  when  regulation  is 
necessary,  to  select  regulatory 
approaches  that  maximize  net  benefits 
(including  potential  economic, 
environmental,  public  health  and  safety, 
and  other  advantages;  distributive 
impacts;  and  equity).  The  agency 
believes  that  this  proposed  rule  is 
consistent  with  the  regulatory 
philosophy  and  principles  identified  in 
the  Executive  Order.  In  addition,  the 
proposed  rule  is  not  a  significant 
regulatory  action  as  defined  by  the 
Executive  Order  and  so  is  not  subject  to 
review  under  the  Executive  Order. 

The  Regulatory  Flexibility  Act 
requires  agencies  to  analyze  regulatory 
options  that  would  minimize  any 
significant  impact  of  a  rule  on  small 
entities.  The  agency  believes  that  only  a 
small  number  of  firms  will  be  affected 
by  this  proposal.  The  recall  authority 
would  be  invoked  by  the  Center  for 
Devices  and  Radiological  Health  (CDRH) 
in  those  instances  that  match  very 
closely  the  definition  of  a  class  I  recall; 
where  there  is  a  strong  likelihood  that 
the  use  of  or  exposure  to  a  device  would 
cause  serious  adverse  health 
consequences  or  death.  Thus,  the 
agency  believes  that  this  new  authority 
will  not  be  used  frequently.  While  both 


the  number  of  class  I  recalls  per  year, 
and  the  costs  associated  with  those 
recalls  vary  quite  widely,  the  greatest 
number  of  such  recalls  in  1  year  to  date 
has  been  36,  and  the  average  over  the 
last  5  fiscal  years  has  been  19  per  year. 
Thus,  the  agency  expects  that  no  more 
than  one  or  two  recalls  per  year  would 
be  ordered  that  would  not  have 
occurred  without  this  regulation. 
Although  the  agency  does  not  have  a 
cost  figure  for  a  recall,  it  is  likely  that 
the  cost  would  be  under  $2  million. 
Because  of  these  reasons,  the  agency 
certifies  that  the  proposed  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Therefore,  under  the  Regulatory 
Flexibility  Act,  no  further  analysis  is 
required. 

An  assessment  of  the  economic 
impact  of  any  final  rule  based  on  this 
proposal  has  been  placed  on  file  in  the 
Dockets  Management  Branch  (address 
above)  and  may  be  seen  by  interested 
persons  between  9  a.m.  and  4  p.m., 
Monday  through  Friday. 

IX.  Paperwork  Reduction  Act  of  1960 

This  proposed  rule  contains 
information  collections  which  are 
subject  to  review  by  the  Office  of 
Management  and  Budget  (OMB)  under 
the  Paperwork  Reduction  Act  of  1980 
(44  U.S.C.  Ch.  35).  The  title,  description, 
and  respondent  description  of  the 
information  collection  are  shown  below 
with  an  estimate  of  the  annual  reporting 
and  recordkeeping  burden.  Included  in 
the  estimate  is  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 

Title:  "Recall  Authority"  is  intended 
to  protect  the  public  health  by 
permitting  FDA  to  ensure  the  prompt 
removal  of  dangerous  and  defective 
devices  from  the  market  under  Pub.  L. 
101-629. 

Description:  FDA  is  publishing  a 
proposed  regulation  to  establish 
procedures  to  implement  the  new 
medical  device  recall  authority 
provided  in  the  SMDA  of  1990.  In 
accordance  with  that  authority,  FD.^ 
may  issue  an  order  requiring 
appropriate  persons  to  cease 
distribution  of  a  medical  device  and  to 
notify  health  professionals  and  device 
user  facilities  of  the  order  and  instruct 
them  to  cease  use  of  the  device,  if  the 
agency  finds  that  there  is  a  reasonable 
probability  that  the  device  would  cause 
serious  adverse  health  consequences  or 
death.  After  providing  the  person 
subject  to  the  order  with  an  opportunity 
for  an  informal  hearing,  FDA  may 
amend  the  order  to  require  a  mandatory 
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recall  of  the  device.  This  authority  is  in      notification,  repair,  replacement, 
addition  to  other  remedies  already  refund,  and  reimbursement, 

available  to  the  agency,  including 

Estimated  Annual  Reporting  Burden 


Section 


Annual  Number  of  Responses 


§81 0.1 3(b)(3) 


Average  Burden  Per  Response 
(hours) 


Total  Annual  Burden  (hours) 


480 


960 


As  required  by  section  3504(h)  of  the 
Paperwork  Reduction  Act  of  1980,  FDA 
has  submitted  a  copy  of  this  proposed 
rule  to  OMB  for  its  review  of  these 
information  collection  requirements. 
Other  organizations  and  individuals 
wishing  to  submit  comments  regarding 
this  burden  estimate  or  any  aspects  of 
these  information  collection 
requirements,  including  suggestions  for 
reducing  the  burden,  should  direct 
comments  to  FIM's  Dockets 
Management  Branch  (address  above) 
and  to  the  Office  of  Information  and 
Regulatory  Affairs,  OMB.  rm.  3208,  New 
Executive  Office  Bldg.,  Washington. 
D.C.  20503,  Attn:  Desk  Officer  for  FDA. 

X.  Request  for  Comments 

Interested  persons  may,  on  or  before 
September  12. 1994,  submit  to  the 
Dockets  Management  Branch  (address 
above)  written  comments  regarding  this 
proposal.  Two  copies  of  any  comments 
are  to  be  submitted,  except  that 
individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Received 
comments  may  be  seen  in  the  office 
above  between  9  a.m.  and  4  p.m., 
Monday  through  Friday. 

List  of  Subjects  in  21  CFR  Part  810 

Administrative  practice  and 
procedure,  Cease  distribution  and 
notification  orders.  Mandatory  recall 
orders.  Medical  devices.  Recordkeeping 
and  reporting  requirements. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act,  it  is  proposed 
that  new  part  810  be  added  to  read  as 
follows: 

PART  810— MEDICAL  DEVICE  RECALL 
AUTHORITY 

Subpart  A — General  Provisions 

St.-c. 

810.1  Scope. 

810.2  Definitions. 

810.3  Computation  of  time. 

810. 4  Service  of  orders. 


Subpart  B— Mandatory  Medical  Device 
Recall  Procedures 

810.10  Cease  distribution  and  notification 
order. 

810.11  Regulatory  hearing. 

810.12  Written  request  for  review  of  cease 
distribution  and  notification  order. 

810.13  Mandator>-  recall  order. 

810.14  Cease  distribution  and  notification 
or  mandatory  recall  strategy. 

810.15  Communications  concerning  a  cease 
distribution  and  notification  or 
mandatory  recall  order. 

810.16  Cease  distribution  and  notification 
or  mandatory  recall  order  status  reports. 

810.17  Termination  of  a  cease  distribution 
and  notification  or  mandatory  recall 
order. 

810.18  Public  notice. 

Authority:  Sees.  201.  301.  302.  303.  304 
501,  502,  518,  701,  705  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (21  U.S.C.  321,  331 
332.  333,  334,  351.  352.  360h,  371,  375). 

Subpart  A — General  Provisions 
§810.1    Scope. 

Part  810  describes  the  procedures  that 
the  Food  and  Drug  Administration  will 
follow  in  exercising  its  medical  device 
recall  authority  under  section  518(e)  of 
the  Federal  Food,  Drug,  and  Cosmetic 
Act. 

§810.2    Definitions. 

As  used  in  this  part: 

(a)  Act  means  the  Federal  Food,  Drug, 
and  Cosmetic  Act. 

(b)  Agency  or  FDA  means  the  Food 
and  Drug  Administration.. 

(c)  Cease  distribution  and  notification 
strategy  or  mandatory  recall  strategy 
means  a  planned,  specific  course  of 
action  to  be  taken  by  the  person  named 
in  a  cease  distribution  and  notification 
order  or  in  a  mandatory  recall  order, 
which  addresses  the  extent  of  the 
notification  or  recall,  the  need  for  public 
warnings,  and  the  extent  of  effectiveness 
checks  to  be  conducted. 

(d)  Consignee  means  any  person  or 
firm  that  has  received,  purchased,  or 
used  a  device  that  is  subject  to  a  cease 
distribution  and  notification  order  or  a 
mandatory  recall  order. 

(e)  Correction  means  repair, 
modification,  adjustment,  relabeling,  or 
inspection  (including  patient 
monitoring)  of  a  device,  without  its 


physical  removal  from  its  point  of  use 
to  some  other  location. 

(f)  Device  user  facility  means  a 
hospital,  ambulatory  surgical  facility, 
nursing  home,  or  outpatient  treatment 
or  diagnostic  facility  that  is  not  a 
physician's  office. 

(g)  Health  professionals  moans 
practitioners,  including  physicians, 
nurses,  pharmacists,  dentists, 
respiratory  therapists,  physical 
therapists,  technologists,  or  any  other 
practitioners  or  allied  health 
professionals  that  have  a  role  in  using 
a  device  for  human  use. 

(h)  Reasonable  probability  means  that 
it  is  more  likely  than  not  that  an  event 
will  occur. 

(i)  Serious,  adverse  health 
consequence  means  any  significant 
adverse  experience,  including  those 
which  may  be  either  life  threatening  or 
involve  permanent  or  long-range 
injuries,  but  e.xcluding  non-life- 
Ihreatening  injuries  that  are  temporary 
and  reasonably  reversible,  injuries 
attributable  to  a  device  that  are  treatable 
and  reversible  by  standard  medical 
techniques,  proximate  in  time  to  the 
injury,  are  not  included  within  the 
term's  definition. 

(i)  Recall  means  th(>  correction  or 
removal  of  a  device  for  human  use 
where  FDA  finds  that  there  is  a 
reasonable  probability  that  the  device 
would  cause  serious,  adverse  health 
consequences  or  death. 

(k)  Removal  means  the  physical 
removal  uf  a  device  from  its  point  of  use 
to  some  other  location  for  repair, 
modification,  adjustment,  relabeling, 
destruction,  or  inspection. 

§  81 0.3    Computation  of  time. 

In  computing  any  period  of  time 
prescribed  or  allowed  by  this  part,  the 
day  of  the  act  or  event  from  which  the 
designated  period  of  time  begins  tg  run 
shall  not  be  included.  The  last  day  of 
the  period  shall  bo  included  unless  it  is 
a  Saturday,  Sunday,  or  Federal  legal 
holiday,  or.  when  the  act  to  be  done  is 
the  filing  of  a  document  with  the 
agency,  a  day  on  which  weatli^sr  or  otlier 
conditions  have  made  the  agoiKy  olfire 
to  which  Mich  a  filing  is  to  li*'  made 
inaccessible,  in  which  eveni  ilio  period 
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runs  until  the  end  of  the  rext  day  which 
is  not  one  of  the  aforementioned  days. 


§  81 0.4    Service  of  orders. 

Orders  issued  under  ihife  part  will  be 
served  in  person  by  a  desi  ;nated 
employee  of  FDA,  or  by 
to  the  named  person  or 
at  the  named  person's  or 
agent's  last  known  addres: 
rocords. 


re  gi stared  mail, 
nated  agent 
tjesignated 
in  FDA's 


Subpart  B — Mandatory  Medi^  Device 
Reca.'t  Procedures 


thei  e 


(in 


§  810.10    Cease  distributton  and 
notification  order. 

(a)  If  FDA  finds  that 
reasonalic  probability  tha 
intendea  tor  human  use 
serious,  adverse  health  coi 
d^ath.  the  agency  may  issi 
distribution  and  notificati 
requiring  t'  "  person  name  i 
Id  immediately: 

(1)  Cease  distribution 

(2)  Notify  health  profess 
device  user  facilities  of  Ih 

(3)  iRsfmct  these  profess  i 
ficilifies  to  cease  use  of  th 

(b)  FDA  V.  ill  include  the 
information  in  the  order: 

(1)  The  requirements  of 
relating  to  cessation  of  dis 
notification  of  health  [ 
device  user  facilities. 

(2J  Pertinent  descriptive 
to  enable  accurate  and  imr 
iiientification  of  the  dovicf 
the  order,  including,  whe 

(i)  The  brand  name  of  th  t 

(ii)  The  common  n^srr.e, 
nnme,  or  usual  name  of  fhf 

fiii)  The  model,  catalog, 
curie  numbers  of  the  de-.  ic 
The  m.anuf    "uring  lot  nun 
r  -iiubers  of  the  device  or  o 
itirntiF.cation  numbers. 

(3)  A  statement  of  the  gri 
FDA's  finding  that  there  i.s 
probabihfy  that  the  device 
serious,  adverse  health 
death. 

(t )  FD.\  may  also  includ 
a  model  letter  for  notifying 
professionals  and  device 
of  the  order  and  a  requiren:  f 
notification  of  health  profe 
dpviie  usnr  facilities  tegin 
f  imiph:ted  within  a  specifi 

(dj  FDA  may  also  requin^ 
f jtrsun  named  in  the  cease 
and  notification  order  sub 
of  the  following  informati 
a^jf'ncy  by  a  time  specified 

(1)  The  total  number  of 
device  produced  and  distri 
the  timesp      of  the  produc 
di.stributioi!. 
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(2)  The  total  number  of  units  of  the 
device  estimated  to  be  in  distribution 
channels. 

(3)  The  total  niunber  of  units  of  the 
device  distributed  to  health 
professionals  and  user  facilities. 

(4)  The  total  number  of  units  of  the 
device  in  the  hands  of  home  users. 

(5)  Distribution  information, 
including  the  names  and  addresses  of 
all  direct  consignees. 

(6)  A  copy  of  any  written 
communication  used  by  the  person 
named  in  the  order  to  notify  health 
professionals  and  user  facilities. 

(7)  The  proposed  strategy  for 
complying  with  the  cease  distribution 
and  notification  order. 

(8)  Progress  reports  to  be  rridcle.  at 
specified  inten'als,  showing  the  names 
and  addresses  of  health  professionals 
and  user  facilities  that  have  been 
notified,  names  of  specific  individuals 
contacted  within  user  facilities,  and  the' 
dates  and  times  of  such  contacts. 

(9j  The  name  and  address  of  any 
health  professional  or  user  facility  that 
refuses  to  comply  with  the  notification 
instructions. 

(lOJ  The  name,  address,  and 
telephone  number  of  the  person  who 
should  be  contacted  concerning 
implementation  of  the  order. 

(e)  FDA  will  provide  the  person 
named  in  a  cease  distribution  and 
notification  order  with  an  opportunity 
for  a  regulaton,-  hearing  on  the  actions 
required  by  the  cease  distribution  and 
notification  order  and  on  whether  the 
ordijr  should  be  modified,  vacated,  or 
amended  to  require  a  mandatory  recall 
of  the  device. 

(f)  FD.A  will  also  provide  the  person 
named  in  the  cease  distribution  and 
notification  order  with  an  oppori  unity, 
in  lieu  of  a  regulatory  hearing,  to  submit 
a  written  request  to  FDA  asking  that  the 
order.be  modified  or  vacated. 

(g)  FDA  will  include  in  the  cease 
distribution  and  notification  order  the 
name,  address,  and  telephone  number  of 
an  agency  employee  to  whom  any 
request  for  a  regulatory  hearing  or 
agency  review  is  to  be  addressed. 

§810.11     Regulatory  hearing. 

(a)  Any  requei,t  for  a  regulatory 
hearing  shall  be  submitted  in  writing  to 
the  agency  employee  identified  in  the 
order  within  the  timeframe  specified  bv 
FDA. 

(b)  The  regulatory  hearing  shall  be 
limited  to: 

(1)  Reviewing  the  actions  required  by 
the  cease  distribution  and  notification 
order  and  determining  whether  FDA 
should  affirm,  modify,  or  vacate  the 
order;  and 

(2)  Determining  whether  FDA  should 
amend  the  cease  distribution  and 


notification  order  to  require  a  recall  of 
the  device  that  was  the  subject  of  the 
order. 

(c)  Any  hearing  requested  by  the 
person  named  in  a  cease  distribution 
and  notification  order  will  be  conducted 
in  accordance  with  the  procedures  set 
out  in  section  201(y)  of  the  act  (21 
U.S.C.  321  (y))  and  part  16  of  this 
chapter,  except  that  the  order  issued 
under  §  810.10,  rather  than  a  notice 
under§  16.22(a)  of  this  chapter,  provides 
the  notice  of  opportunity  for  a  hearing 
and  is  part  of  the  administrative  record 
of  the  regulatory  hearing  under 

§  16.80(a)  of  this  chapter.  As  provided 
in  §  16.60(h)  of  this  chapter,  if  FDA 
believes  that  immediate  action  is 
necessary  to  protect  the  public  health, 
the  agency  may  waive,  suspend,  or 
modify  any  procedure  in  part  16 
pursuant  to  §  10.19  of  this  chapter. 

(d)  If  the  person  named  in  the  cease 
distribution  and  notification  order  do(»s 
not  request  a  regulatory  hearing  within 
the  timeframe  specified  by  FDA  in  the 
cease  distribution  and  notification 
order,  that  person  will  be  deemed  to 
have  waived  his  or  her  right  to  a 
hearing. 

(e)  The  presiding  officer  will  hold  any 
regulatory  hearing  requested  under 
paragraph  (a)  of  this  section  not  later 
than  10  days  after  the  date  of  issuance 
of  the  cease  distribution  and  notification 
order,  unless  FDA  and  the  person 
named  in  the  order  agree  to  a  later  date. 

§  310.12    Vi/ritten  request  for  review  of 
cease  distribution  and  notification  order. 

(a)  In  lieu  of  requesting  a  regulatorx' 
hearing  under§  810.11.  the  person 
named  in  a  cease  distribution  and 
notification  order  may  submit  a  writti-n 
request  to  FDA  asking  t>.at  the  order  be 
modified  or  vacated.  Such  person  shall 
addroas  the  v\Titten  request  to  the     • 
agency  employee  identified  in  the  order 
and  shall  submit  the  request  within  the 
timeframe  specified  in  the  order. 

(b)  A  written  request  for  review  of  a 
cease  distribution  and  notification  order 
shall  identify  each  ground  upon  which 
the  requestor  relies  in  asking  that  the 
order  be  modified  or  vacated. 

(c)  The  agency  official  who  issued  the 
erase  distribution  and  notification  cider 
shall  provide  the  requestor  written 
notification  of  his  or  her  decision  to 
affirm,  modify,  or  vacate  the  order 
within  a  reasonable  time  after 
completing  the  review  of  the  request. 
The  agency  official  will  include  in  this 
written  notification: 

(1)  A  statement  of  the  grounds  for  the 
decision  to  affirm,  modify,  or  vacate  the 
order;  and 

(2)  The  requirements  of  any  modifi{;d 
order. 


Federal  Register  /  Vol.  59.  No.  113  /  Tuesday.  June  14.  1994  /  Proposed  Rules 


30661 


§  810.13    Mandatory  recall  order. 

(a)  If  the  person  named  in  a  t.i'aso 
(ii.stribution  and  notification  order  does 
not  request  a  regulator}'  hearing  or 
submit  a  request  for  agencv  revitnv  of 
I  tie  order,  or,  if  after  conducting  a 
regulatory  hearing  or  completing  agency 
rtniew  of  a  cease  distribution  and 
notification  order  pursuant  to  §  810.1 1 
or  S  810.12.  FDA  determines  that  the 
order  should  be  amended  to  require  a 
recall  of  the  device  with  respect  to 
which  the  order  was  issued.  FDA  shall 
amend  the  order  to  require  such  a  recall 

fb)  In  a  inandator\'  recall  order,  FDA 

may: 

( i )  Specify  that  the  recall  is  to  ijxtend 
ti)  the  wholesale,  retail,  or  u.ser  level. 

(2)  Specify  a  timetabl.;  in  accordance 
u  ith  which  the  recall  is  to  occur  and  be 
.' I )ni pitted. 

(■0  Require  the  person  named  in  the 
order  to  submit  to  the  agencv  a 
proposed  recall  strategy,  as  dciscr'ibed  in 
4;  810.14.  and  periodic  reports 
describing  the  progress  of  tlu; 
mandatory  recall,  as  de.scribed  in 
«;810.16. 

(41  Provide  the  person  named  in  the 
nrder  with  a  model  recall  notification 
Irrtter. 

(<;)  FDA  will  not  include  in  a 
luandatorv  recall  order.!  retjuiroment 
lor: 

(1)  Recall  of  a  device  from 
individuals;  or 

(2)  Recall  of  a  devict;  from  dt\  ice  user 
l.K  iiities,  if  FDA  determines  that  the 
risk  tif  recalling  the  device  from  the 
facilities  presents  a  greater  health  risk 
tiian  the  health  risk  of  not  ."-ecalling  the 
dK(,it:t!  from  use,  unless  the  device  can 
lie  rijplaced  immediately  by  thi; 
recalling  firm  with  an  equivalent  device 
(uliich  may  be  a  competitors  product). 

(d)  FDA  will  include  in  a  mandatory- 
recall  order  provisions  for  notice  to 
inriividuals  subject  to  the  risk.-> 
associated  with  use  of  the  device.  If  a 
significant  number  of  such  individiuils 
t:annot  be  identified.  FD.A  may  notify 
Mich  indii.'iduals  pursuant  to  si  trtion 

'  ~f).')f[)l  of  the  act. 

(e)  If  FDA  initially  determines  diat  a 

r  e,!se  distribution  and  r.otification  ordfsr 
need  not  be  amended  to  i':quire  a 
mandatory  recall,  but  subsequently 
linds  d'.at  the  person  named  in  the  order 
has  failed  to  comply  with  the 
requirements  of  the  order,  or  tb;.t  the 
ii' tions  taken  are  not  adeq.'ate  to  protect 
individuals  from  the  risks  associated 
with  use  of  the  device.  FDA  may  amend 
the  order  to  require  a  r(H;ii!l  of  the 
dijvice. 


§810.14    Cease  distribution  and 
notification  or  mandatory  recall  strategy. 
(a)  General.  The  person  named  in  a 
cease  distribution  and  notification  order 
issued  under  §810.10.  or  a  mandatory 
recall  order  issued  under  §810.13.  shall 
develop  a  strategy  for  complying  with 
the  order  that  is  appropriate  for  the 
individual  circumstances  and  that  takes 
into  account  the  following  factors: 

(1)  The  nature  of  the  serious,  adverse 
liealth  consequences  related  to  the 
dt;vice; 

(2)  The  ease  of  identifying  the  device: 

(3)  The  extent  to  which  the  risk 
presented  by  the  device  is  obvious  to  a 
health  professional  or  user  facility; 

(4)  The  extent  to  which  the  device  is 
used  by  health  professionals  and  user 
facilities;  and 

(5)  The  extent  to  which  efforts  to 
iu)tify  health  professionals  and  user 
facilities  and  to  instruct  such 
professionals  and  facilities  to  cease  use 
of  the  device  have  been  successful. 

(H)  The  person  named  in  the  order 
.shall  submit  a  copy  of  the  proposed 
strategy  to  the  agency  within  the 
tinrieframe  specified  in  the  order. 

(7)  The  agency  will  review  the 
proposed  strategy  and  make  any 
changes  to  the  strategy  it  deems 
necessary.  The  person  named  in  tht; 
order  .shall  act  in  accordance  wilh  a 
strategy  determined  by  FDA  to  be 
aj)propriate,  but  shall  initiate  the 
strategy  as  soon  as  submitted  to  the 
agency  unless  notified  not  to  do  so. 

(b)  Elements  of  the  strntc<>v.  A 
proposed  strategy  shall  meet  all  of  the 
following  requirements: 

(l)(i)  The  person  named  in  the  order 
shall  specify  the  level  in  the  chain  of 
distribution  to  which  the  cease 
distribution  and  notification  order  or 
numdatory  recall  order  is  to  extend  as 
follows: 

(.\)  Consumer  or  user  level,  e.g.. 
he.dth  professional,  consignee,  or  user 
facility  level,  including  any 
inlermcdiate  wholesale  or  retail  level;  or 

(B)  Retail  level,  to  the  level 
inmiediately  preceding  the  consumer  or 
user  level,  and  including  anv 
inti'rmediale  level;  or 

(C)  Wholesale  level. 

(iil  The  person  named  in  the  ord(:r 
shall  not  recall  a  device  from 
individuals:  and 

(iii)  The  person  nanuKl  in  the  order 
shall  not  lecall  a  device  from  usi^r 
facilities  if  1"DA  notifies  tiuj  person  not 
to  do  so  because  of  a  risk  fietiTmination 
under  §810.i:nc)(2). 

(2)  The  person  naujed  in  a  n^cail  order 
shaii  ensure  that  the  strategy  provides 
for  notice  to  individuals  subject  to  the 
risks  associated  with  use  of  the  recalled 
de\  H.e.  The  notice  may  be  provided 


through  the  individual's  heahh 
professional  if  FDA  determines  that 
such  consuUation  is  appropriate  and 
would  be  the  most  effective  method  of 
notifying  patients. 

(3)  Effectiveness  checks  bv  the  firm 
are  required  to  verify  that  all  health 
professionals,  user  facilities,  consignees, 
and  individuals,  as  appropriate,  have 
been  notified  of  the  cease  distribution 
and  notification  order  or  mandatory 
recall  order  and  have  t;d;en  appropriate 
action.  The  person  named  in  the  cease 
distribution  and  notification  order  or 
the  mandatory  recall  order  shall  specify 
in  the  strategy  the  method(s)  tn  Ije  used, 
i.e..  personal  visits,  telephone  i.alis. 
letters,  or  a  combination  thereof,  and  th.e 
level  of  the  effectiveness  checks  that 
will  be  conducted,  i.e..  the  percent  of 
the  total  number  of  health  professionals* 
user  facilities,  consignees,  and 
individuals,  as  appropriate,  to  be 
contacted.  The  agency  may  conduct 
additional  (FD.A)  audit  checks  when; 
appropriate. 

§  810.15    Communications  concerning  a 
cease  distribution  and  notification  or 
mandatory  recall  order. 

(a)  General.  The  person  named  in  a 
f:eas('  distribution  and  notification  order 
issued  imder  §8l0.10oramandatorv 
recall  order  issued  under  §810.13  is 
responsible  for  promptly  notifying  <Mch 
health  professional,  user  facilitv. 
consignee,  or  individual,  as  appropriate, 
of  the  order.  The  purpo.so  of  the 
conmumication  is  to  convey: 

(!)  That  FDA  has  fimnd  that  there  is 
a  reasonable  probability  that  use  of  the 
device  would  cau.sc  a  .serious,  adverse 
health  consequence  or  death: 

(2)  That  the  person  named  in  the 
order  has  cea.sed  distribution  of  the 
device: 

(3)  That  liealth  professionals  anil  u.ser 
facilities  must  cease  use  of  the  device 
immediately; 

(4)  Where  appropriate,  that  tlie  device 
is  subject  to  a  mandatory  recall  ordcrr; 
and 

(.■j)  Specific  instructions  on  what 
should  be  done  with  the  device. 

(b)  Implementution.  The  person 
named  in  a  cea.se  distribution  and 
notification  order  or  a  mandatory  nv.ali 
ord»:r  shall  notify  the  appropriate 
persons{s)  of  I  he  order  by  written 
communication,  eg.,  telegram, 
mailgram.  fax.  or  first  class  letter.  The 
v%Tilten  communication  and  any 
envelope  in  which  it  is  sent  or  em  lo.sed 
shall  be  conspicuousjv  marked, 
preferably  in  bold  red  ink:  "I'RCa.NT— 
IDEVICF  CEASE  DISTRIBIJTIO.N  AND 
N0TIFIC:ATI()N  order l  or 
iM.XNDATnRY  DEVICE  RECAI  L 
OKDERl."  Telephone  calls  or  odier 
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(5)  Provides  a  ready 
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confirm  receipt  of  the 
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order  of  the  actions  taker 
the  communication.  Sue 
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|e)  Responsibility  o^ 
professionals,  user  facilit 
consignees  that  receive  a 
communication  concerni 
distribution  and  notificat 
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§810.16    Cease  distribution  and 
notification  or  mandatory  recall  order  status 
reports. 

(a)  The  person  named  in  a  cease 
distribution  and  notification  order 
issued  under  §310.10,  or  a  mandatory 
recall  order  issued  under  §  810.13,  shall 
submit  periodic  status  reports  to  FDA  to 
enable  the  agency  to  assess  the  person's 
progress  in  complying  with  the  order. 
The  frequency  of  such  reports  and  the 
agency  official  to  whom  such  reports 
bhall  be  submitted  will  be  specified  in 
the  order. 

|b)  Untess  othenvise  .specified  in  the 
order,  each  status  report  shall  contain 
the  following  information: 

(1 )  The  number  and  type  of  health 
professionals,  user  facilities,  consignees. 
or  individuals  notified  of  the  order  and 
the  date  and  method  of  notification: 

(2)  The  number  and  type  of  health 
professionals,  user  facilities,  consignees. 
or  individuals  that  have  responded  to 
the  communication  and  the  quantity  of 
the  device  on  hand  at  these  locations  at 
the  time  the  communication  was 
received; 

(3)  The  number  and  type  of  health 
professionals,  user  facilities,  consignees, 
or  individuals  that  have  not  responded 
to  the  communication; 

(4)  The  number  of  devices  returned  or 
corrected  by  each  health  professional, 
user  facility,  consignee,  or  individual 
contacted,  and  the  quantity  of  products 
accounted  for; 

(5)  The  number  and  results  of 
effectiveness  checks  that  have  been 
made;  and 

(6)  Estimated  time-frames  for 
completion  of  the  requirements  of  the 
cease  distribution  and  notification  order 
or  mandatory  recall  order. 

(c)  Submission  of  status  reports  will 
be  discontinued  when  the  agency 
terminates  a  cease  distribution  and 
notification  order  or  recall  order  in 
accordance  with  §810.17. 

§810.17    Termination  of  a  cease 
distribution  and  notification  or  mandatory 
recall  order. 

(a)  The  person  named  in  a  cease 
distribution  and  notification  order 
issued  under  §  810.10  or  a  mandatory 
recall  order  issued  under  §810.13  may 


req::ost  tern)ination  of  the  order  by 
submitting  a  written  request  to  FDA. 
The  person  submitting  a  request  shall 
certify  ihst  he  or  she  has  complied  in 
full  wi;h  all  of  the  requirements  of  the 
order  and  shall  include  a  copy  of  the 
most  current  status  report  submitted  to 
the  agency  under  §810.16.  A  request  fo; 
termination  of  a  recall  order  shall 
include  a  description  of  the  disposition 
of  the  recalled  device. 

(b)  FDA  may  terminate  a  cease 
distribiitinn  and  notification  ordf  r 
issued  uiider  §810.10  or  a  mandatory 
recall  order  issued  under  §810.13  whri; 
the  ngonry  determines  that  the  person 
named  in  the  order: 

(1)  Has  taken  all  reasonable  efforts  to 
ensure  that  all  health  profe.ssionais.  ust-; 
facilities,  consignees,  and,  where 
appropriate,  individuals  have  been 
notified  of  the  cease  distribution  and 
notification  order  and  have  complied 
with  the  instructions  to  cease  u.se  of  li)'- 
device;  or 

(2)  Has  removed  the  device  from  the 
market  or  has  corrected  the  device  so 
that  use  of  the  device  would  not  cause 
serious,  adverse  health  consequences  or 
death. 

(c)  FD.'X  will  provide  written 
notification  to  the  person  named  in  the 
order  when  a  cease  distribution  and 
notification  order  or  a  mandatory  recall 
order  has  been  terminated  or  when  a 
request  for  termination  has  been  deniojJ. 

§810.18    Public  notice. 

The  agency  will  make  available  to  the 
pubUc  in  the  weekly  FDA  Enforcement 
Report  a  descriptive  listing  of  each  new 
mandatory  recall  issued  under  §  SIO.IA 
The  agency  will  delay  public 
notification  of  orders  where  the  agency 
determines  that  such  notification  may 
cause  unnecessary  and  harmful  anxiety 
in  individuals  and  that  initial 
consultation  between  individuals  and 
their  health  professionals  is  essential. 

Dated:  June  7.  199-1. 
Michael  R.  Taylor, 
Deputy  Commissioner  for  Policy. 
|FR  Do< .  94-14444  Filed  6-13-flJ:  8:4.5  an.) 
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Title  3— 

The  President 


Presidential  Documents 


^    Prnrlamation  6fi99  of  June  10.  1994 

Flag  Day  and  National  Flag  Week,  1994 

By  the  President  of  the  United  States  of  America 
A  Proclamation 

In  this  week  we  salute  the  flag  of  the  United  States  of  America:  our  historv's 
proud  pennant:  noble  banner  of  freedom,  liberty,  opportunity,  and  independ- 
ence; and  the  glorious  emblem  of  our  national  pride  and  patriotism. 
Woven  into  the  Stars  and  Stripes  and  into  the  fabric  of  our  Nation  is 
the  legacy  of  our  founders,  who  crafted  a  government  built  on  a  revolutionary 
respect  for  the  rights  of  individuals.  Coming  ashore  on  this  new  continent 
tftey  had  lied  the  tyranny  of  sovereigns:  "We  the  People"  were  to  be 
sovereigns  of  this  new  land. 

On  June  14.  1777,  the  Continental  Congress  established  the  desien  of  a 
tlag  for  the  new  Republic  so  that  we  might  bestow  our  lovalty  not  to 
kings,  but  to  countrymen,  all  of  us  created  equal.  Eleven  years  la'pr  the 
Constitutional  Convention  placed  a  written  rule  of  law  at  the  symbolic 
head  of  govemrnent,  and  we  have  since  pledged  our  allegiance  not  only' 
o  the  Stars  and  Stripes,  but  also  "to  the  Republic  for  which  it  stands'' 
VVe  salute  the  achievement  and  wisdom  of  our  Founders,  embodied  in 
our  flag,  and  we  honor  all  of  the  men  and  women  who  have  upheld  and 
defended  the  ideals  stitched  into  its  billowing  folds. 

Our  flag's  bright  stars,  ancient  symbols  of  dominion  and  sovereianty  rep- 
resent the  constellation  of  States  in  our  federal  system  of  government- 
its  stripes  the  first  States  born  of  the  original  thirteen  colonies.  Its  bright 
colors  embody  the  essence  of  our  American  heritage:  red,  for  valor;  white 
or  hope  and  purity;  and  blue,  the  color  of  loyalty,  reverence,  justice,  and' 
truth.  Witness  to  our  past,  it  holds  aloft  the  promi.se  of  our  future. 

"Old  Glory."  as  it  was  nicknamed  in  1831  by  Navy  Captain  William  Driver 
was  first  carried  into  conflict  at  the  Battle  of  Brandywine  on  September 
fV  J  Nation  now  observes  the  50th  anniversary  of  the  Battle 

ot  Normandy,  we  honor  the  courageous  Americans  who  carried  our  standard 
into  the  infernos  of  war  at  all  of  our  history's  most  critical  crossroads. 
It  has  saluted  the  final  resting  places  of  lives  lost  in  the  defense  of  liberty 
from  the  beaches  of  Normandy  to  the  jungles  of  Vietnam  and  the  deserts 
ot  Iraq  and  Somalia. 

Our  flag  has  been  borne  aloft  into  the  heavens  bv  our  gallant  astronauts 
and  has  been  worn  bravely  on  the  shoulders  of  those  who  each  day  risk 
their  lives  to  protect  the  public  safety.  It  files  freely  from  its  place  of 
honor  in  classrooms,  churches,  businesses,  government  buildings,  and  is 
proudly  displayed  by  Americans  serving  their  Nation  in  distant  points  across 
the  globe.  Its  silent,  solemn  presence  makes  each  of  those  places  "home" 
and  keeps  the  spirit  of  liberty  alive  in  the  hearts  of  Americans  wherever 
they  may  be. 

To  commemorate  the  adoption  of  our  flag,  the  Congress,  by  a  joint  resolution 
approved  August  3,  1949  (63  Stat.  492),  designated  June  14  of  each  year 
Hag  Day  and  requested  the  President  to  issue  an  annual  Proclamation  calling 
for  its  observance  and  for  the  display  of  the  Flag  of  the  United  States 
on  idl  Government  buildings.  The  Congress  also  requested  the  President 
by  joint  resolution  approved  June  9,  196fi  (80  Stat.  194),  to  issue  annually 


30664        Federal  kegister  /  Vol.  5^9,' No.  114/  Wednesday,  June  15,  1994  /  Presidential  Documents 


hK  Doc  94-14720 
Filed  B-n-'J4;  3  38  pn:i 
Billing  code  319.=i-01-r 


J  E 


994 


a  Proclamation  designating  the  week,  in  which  June  14  occurs  as  National 
Hag  Week,  and  calling  upon  all  citizens  of  the  United  States  to  display 
the  flag  during  that  week. 

NOW,  THEREFORE.  I.  WILLIAM  J.  CLINTON.  President  of  the  United  States 
of  America,  do  hereby  proclaim  June  14,  1994.  as  Flag  Day  and  the  week 
beginning  June  12.  1994.  as  National  Flag  Week.  I  direct  the  appropriate 
officials  of  the  Government  to  display  the  Flag  of  the  United  States  on 
all  Government  buildings  during  that  week.  I  urge  all  Americans  to  observe 
Flag  Day.  June  14,  and  Flag  Week  by  flying  the  Stars  and  Stripes  from 
their  homes  and  other  suitable  places. 

I  also  call  upon  the  American  people  to  observe  with  pride  and  all  due 
ceremony  those  days  from  Flag  Day  through  Independence  Day,  also  set 
aside  by  the  Congress  (89  Slat.  211).  as  a  time  to  celebrate  our  heritage 
in  public  gatherings  and  activities  and  to  publicly  recite  the  Pledge  of 
Allegiance  to  the  Flag  of  the  United  Stales  of  America. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  tenth  day  of 
June,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety-four,  and  of 
the  Independence  of  the  United  States  of  America  the  two  hundred  and 
eighteenth. 


O^TtU^^'Li^-'^^^ 
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National  Men's  Health  Week,  1994 
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By  the  President  of  the  United  States  of  America 

A  Proclamation 

As  this  great  country  moves  forward  in  its  commitment  to  address  the 
many  concerns  related  to  the  delivery  of  health  care,  we  set  aside  this 
week  to  give  special  attention  to  those  issues  that  affect  the  health  of 
American  men.  We  have  made  enormous  progress  in  medical  technology 
and  research,  yet  the  goal  of  extending  human  life  expectancy  will  not 
be  fully  realized  until  information  on  prevention,  detection,  and  treatment 
of  disease  reaches  all  men  and  is  used  by  all  men. 

Tobacco  use  is  the  single  most  important  preventable  cause  of  death  in 
the  United  States,  and  currently  24  million  American  men  smoke.  It  is 
a  major  risk  factor  for  diseases  of  the  heart  and  lungs  and  doubles  the 
risk  of  stroke  among  men.  The  risk  of  dying  from  lung  cancer  is  22  times 
higher  for  men  who  smoke.  Those  who  continue  to  smoke  place  themselves 
and  those  around  them  at  great  peril.  It  is  imperative  for  this  country 
to  focus  its  efforts  on  eliminating  the  use  of  tobacco  products  through 
education  and  treatment  programs. 

In  the  past  decade,  public  awareness  has  also  been  increased  regarding 
the  dangers  of  alcohol  consumption  and  its  impact  on  the  health  of  American 
men.  Alcohol  abuse  is,  more  frequently  than  not,  a  related  factor  in  motor 
vehicle  fatalities,  homicides,  and  suicides.  It  is  becoming  a  special  problem 
for  the  young  men  in  this  country.  Let  us  not  falter  in  our  progress— 
the  time  has  come  for  us  to  demand  better  access  to  treatment  programs, 
stronger  and  better  enforced  laws  related  to  drunk  driving,  policies  to  reduce 
minors'  access  to  alcohol,  and  greater  involvement  of  primary  care  providers 
in  dealing  with  this  problem. 

Among  older  men,  prostate  cancer  is  a  serious  enemy.  It  is  estimated  that 
in  1994,  in  America  alone,  prostate  cancer  will  affect  200,000  men,  and 
38,000  will  die.  Prostate  cancer  strikes  men  almost  as  often  as  breast  cancer 
strikes  women,  yet  reluctance  to  discuss  this  disease  has  left  its  research 
largely  under  funded.  However,  what  we  do  know  gives  us  hope.  In  addition 
to  physical  detection,  doctors  can  now  use  a  blood  test  to  determine  the 
presence  of  this  cancer.  Furthermore,  there  are  several  available  forms  of 
effective  treatment.  We  mifst  ensure  that  all  men  over  the  age  of  50  have 
access  to  screening  for  and  treatment  of  this  disease,  while  we  simultaneously 
push  for  affordable  medical  care  for  all  Americans. 

Even  in  the  face  of  better,  more  accessible  detection  and  prevention  programs, 
we  need  men  to  recognize  and  adopt  healthier  lifestyles.  No  health  care 
policy  can  replace  the  benefits  that  American  men  would  reap  from  this 
change. 

The  Congress,  by  Senate  Joint  Resolution  179,  has  designated  the  week 
of  June  12  through  June  19,  1994,  as  "National  Men's  Health  Week"  and 
has  authorized  and  requested  the  President  to  issue  a  proclamation  in  observ- 
ance of  this  week. 
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NOW.  THEREFORE.  I.  WILLIAM  J.  CLINTON.  President  of  the  United  States 
of  America,  do  hereby  proclaim  the  week  of  June  12.  1994.  as  National 
Men's  Health  Week.  I  invite  the  Governors  of  the  50  States  and  the  Common- 
wealth of  Puerto  Rico,  the  Mayor  of  the  District  of  Columbia,  and  the 
appropriate  officials  of  all  other  areas  under  the  American  flag  to  issue 
similar  proclamations.  I  also  ask  health  care  professionals,  private  industry, 
community  groups,  insurance  companies,  and  all  other  interested  organiza- 
tions and  individual  citizens  to  unite  to  publicly  reaffirm  our  Nation's 
continuing  commitment  to  men's  health. 

IN  WITNESS  WHEREOF.  I  have  hereunto  set  my  hand  this  tenth  day  of 
June,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety-four,  and  of 
the  Independence  of  the  United  States  of  America  the  two  hundred  and 
eighteenth. 
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Executive  Order  12921  of  June  13,  1994 
Amendment  to  Executive  Order  No.  12864 


By  tlie  authority  vested  in  me  as  President  by  the  Constitution  and  the 
laws  of  the  United  States  of  America,  and  in  order  to  provide  for  the 
appointment  of  up  to  37  members  to  the  United  States  Advisory  Councii 
on  the  National  Information  Infrastructure,  it  is  hereby  ordered  that  section 
1(a)  of  Executive  Order  No.  12864.  as  amended,  is  further  amended  by 
deleting  the  number  "ao"  and  inserting  the  number  "37"  in  lieu  thereof 
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ARMED  FORCES  RETIREMENT  HOME 

5  CFR  Part  2100 

Armed  Forces  Retirement  Home 
Privacy  Program 

AGENCY:  Armed  Forces  K((tironient 
Home(AFRH). 

ACTION:  Final  rule;  request  for 
comments. 


summary:  The  Armed  Forces  Retirement 
Home,  which  includes  the  U.S.  Soldiers' 
and  Airmen's  Home  (USSAH)  and  the 
U.S.  Naval  Home  (USNH)  is  publishing 
its  Privacy  Program  procedural  rules  in 
accordance  with  the  Privacy  Act  of 
1974,  5  U.S.C.  552a.  as  amended. 

DATES:  Effective:  This  rule  is  effective 
July  15,  1994.  Written  comments 
regarding  this  rule  must  be  received  on 
or  before  July  15.  1994.  to  be  considered 
by  the  agency. 

ADDRESSES:  Written  comments  may  be 
sent  to  Mrs.  Doris  Montgomery. 
Administrative  Officer.  Resource 
Management  Directorate,  U.S.  Soldiers' 
and  >\jrmfn's  Home.  3700  N.  Capitol 
Strt-cl.  NW..  Washington,  DC  20317- 
0002,  (202)  722-.3230. 

SUPPLEMENTARY  INFORMATION:  The 
en.Hctment  of  the  Armed  Forces 
Retirement  Home  Act  of  1991.  24  US  C 
401^41  (Pub.  L.  101-510).  effective 
November  5.  1991,  incorporated  the 
U.S.  Soldiers'  and  Airmen's  Home  and 
the. U.S.  Naval  Home  into  an 
independent  establishment  in  the 
E.xecutive  Branch  of  the  Federal 
Government  to  be  known  as  the  Anned 
Forces  Retirement  Home.  Systems  of 
records  formerly  under  the  cognizance 
of  the  individual  facilities  (US.SAH  and 
USNH)  are  now  to  be  incorporated  into 
the  procedural  rules  of  the  AFRi4. 

List  of  Subjects  in  5  CFR  Part  2100 

Privary. 


For  the  reasons  set  fc^rth  abov«',  5  CFR 
Ch.  XI  is  amended. by  adding  part  2100 
to  read  as  follows: 

Ch.  IX— Armed  Forces  Retirement 
Home 

PART  2100— ARMED  FORCES 
RETIREMENT  HOME  PRIVACY  ACT 
PROCEDURES 

Sec. 

2100.1  Pu.'^posc. 

2100.2  Definitions 
210(13  Procedure  for  reqiiestiii;j 

infurmation. 
2100.4     Requirements  for  identification. 
2100..T     Access  bv  subject  individuals 
2100.B    .Schedule  of  fees. 

2100.7  Request  for  correction  or 
amendment. 

2100.8  Review  of  request  for  amendment. 

2100.9  Appeal  of  denial  to  grant  a(  cess  or 
to  amend  records. 

2100.10  Conditions  of  disclosure  and 
accounting  of  certain  disclosures. 

2100.11  Penalties. 

2100.12  Accounting  of  disclosure. 

2100.13  Specific  exemptions. 
Authority:  Public  Law  93-579.  88  Stat 

1896.  5  U.S.C.  552a(f). 

§2100.1    Purpose. 

Pursuant  to  the  requirements  of  the 
Privacy  Act  of  1974.  5  U.S.C.  552a.  as 
amended,  the  following  rules  of 
procedures  are  established  with  respect 
to  access  and  amendment  of  records 
n;ainta:ned  on  the  individual  subjects  of 
these  records  by  the  Armed  Forces 
Retirement  Home,  which  includes  (he 
continuing  care  retirement  con.munities 
of  the  U.S.  Soldiers'  and  Airmen's  Home 
and  the  U'.S.  Naval  Home.  These  rules 
do  not  apply  to  civilian  empluvees' 
records  maintained  by  the  individual 
faciLties  which  are  covered  by  the       ,■ 
Office  of  For^onnel  Management 
systems  of  records. 

§2100.2    Definitions. 

(a)  All  terms  used  in  this  part  which 
are  defined  in  5  U.S.C.  352a.  as 
amended,  shall  have  the  same  meaning 
herein. 

(b)  Agency,  as  used  in  this  part,  means 
the  Anned  Forces  Retirement  Home 
(AFRH). 

(c)  Facility  or  facilitie'^  refers  to  the 
continuing  care  retirement  communities 
of  the  U.S.  Soldiers'  and  Airmen's  Home 
(USSAH)  and  the  U.S  Naval  Home 
(USNH).  which  are  incorporated  within 
the  Armed  Forces  Retirement  Home 
(AFRH). 


(d)  Access  means  providing  a  copy  of 
a  record  to.  or  allowing  review  of  the 
original  record  by.  the  individual  or  the 
individual's  authorized  representative, 
legal  guardian  or  conservator. 

§  2100.3    Procedure  for  requesting 
information. 

Individuals  shall  submit  written 
inquiries  regarding  all  AFRH  records  to 
the  appropriate  facility  at  the  following 
addresses:  Associate  Director,  Resource 
Management,  U.S.  Soldiers'  and 
Airmen's  Home,  3700  N.  Capitol  Street, 
NW..  Washington,  DC  20317-0002;  or. 
Administrative  Services,  U.S.  Naval 
Home.  1800  Beach  Drive.  Culfport. 
Mississippi  39507-1597.  All  personal 
(walk-in)  requests  will  require  some 
form  of  common  idei:tification. 

§  2100.4    Requirements  for  identification. 

Only  upon  proper  identification  will 
any  individual  be  granted  access  to 
records  which  pertain  to  him/her. 
Identification  is  required  both  for 
accurate  record  identification  and  to 
avoid  disclosing  records  to 
unauthorized  individuals.  Individuals 
must  provide  their  full  name  and  as 
much  information  as  possible  in  order 
that  a  proper  search  for  records  can  be 
accomplished.  Requests  made  by  mail 
shall  be  signed  by  the  individual 
requesting  his/her  rec(.i.rds.  Inclusion  of 
a  telephone  number  for  the  requester  is 
recommended  to  expedite  cettain 
matters.  Requesters  applying  in  person 
must  provide  an  identification  with 
photograph,  such  as  a  driver's  license, 
military  or  annuitant  identification  card, 
or  any  official  document  as  acceptable 
identification  validation.  Personal 
requests  can  only  be  accepted  on 
regularly  scheduled  workdays  (Monday 
through  Friday,  excluding  Ftdvral 
holidays)  between  the  hours  of  /.JO  a.m. 
and  3:30  p.m. 

§  2100.5    Access  by  individuals. 

(a)  No  individual  will  be  allowed 
access  to  any  information  compiled  or 
m.aintained  in  reasonable  anticipation  of 
civil  actions  or  proceedings,  or 
otherwise  exempt  under  §  2100. 1 2. 
Requests  for  pending  investigations  will 
be  denied  and  the  requester  instructed 
to  forward  another  request  giving 
adequate  time  for  the  investigation  to  be 
completed.  Requesters  shall  be  provided 
the  telephone  number  so  they  can  call 
and  check  on  the  status  in  order  to 
know  when  to  resubmit  the  request. 
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(b)  Any  individual  may  luthorize  the 
facility  to  provide  a  copy  '■  f  his/her 
records  to  a  third  party.  Tl  i.s 
authorization  must  be  in  v  riting  and 
shall  be  provided  to  the  fai  :ili?v  with  the 
initial  request. 

(c)  Access  to  records  nia  /  be 
authorized  to  the  legal  gua  dian  or 
conservator  acting  on  behaf  of  an 
individual  who  has  been  c  sclared  to  be 
incompetent  due  to  physical  or  mental 
incapacity  or  age  by  a  coti;  of 
competent  jurisdiction. 

(d)  When  an  individual  i  equesting 
access  to  his/her  record  wi  ,hes  to  be 
accompajiiod  by  another  ii  dividual 
during  the  course  of  the  ex  imination  of 
the  record,  the  individual  i  laking  the 
request  shall  submit  to  the  official 
having  operational  control  af  the  re<.ord, 
a  signed  statement  authori;  ing  that 
person  access  to  the  record 

(e)  ]f  medical  records  an?  requested 
and  a  USSAH  or  USNH  prsrjlitinner 
believes  that  access  to  the  r  pcords  by  the 
subject  could  harm  that  pei  son's  mental 
or  physical  health,  the  reqi; ester  will  be 
a.sked  to  name  a  practitionc  r  to  receive 
the  records.  If  this  requiren  ent  poses  a 
hardship  on  the  individual  he/she  will 
be  offered  the  service  of  an  DSSAH  or 
USNH  practitioner  other  th  m  the  one 
who  provided  treatment.  If  Jhe 
individual  refuses  to  name 
the  record  will  not  be  relea 


3  reopient, 
ed. 


b(i 


§2100.6    Sct^edule  of  fees. 

(a)  bidividuals  will  not 

(1)  The  search  and  reviev 
record. 

(2)  Copies  of  the  record  p 
a  necessary  part  of  the  prot 
making  the  rBt;ord  availablf 
or, 

(3)  Copies  of  the  requcste 
when  it  has  been  determinf 
<  an  only  be  accomplished  I 
a  copy  of  the  record  through 

(b)  Waiver.  The  official  h 
operational  control  at  the  a 
facility  may  at  no  charge,  p 
of  a  record  if  it  isdeterniini 
production  of  the  copies  is 
interfsl  ol  the  Government. 

(cj  [  ee  Schedule  and  met 
payment.  With  the  excepti<i 
paragraphs  (a)  ajid  (b)  of  thi 
fees  will  be  charged  as  ind 

(1)  Records  will  be  dupli( 
rate  of  Si  0  per  page  for  all 
."S  pages  or  more.  There  is  no 
duplication  of  4  or  fewer  , 

(2)  Where  it  is  anticipated 
fees  chargeable  under  this  > 
amount  to  more  than  .S30.00 
requester  shall  be  promptlv 
tt:e  amount  of  the  anticioatt 
such  portion  thereof  as  can 
estimated,  hi  instances  whei 
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estimated  foes  will  exceed  .S30.00,  an 
advance  deposit  may  be  required.  The 
notice  or  request  for  advance  deposit 
shall  extend  an  offer  to  the  requester  in 
order  to  reformulate  the  request  in  a 
manner  which  will  reduce  the  fees,  yet 
still  meet  the  needs  of  the  requester. 

(3)  Fees  should  be  paid  in  full  prior 
to  issuance  of  requested  copies.  In  the 
event  the  requester  is  in  arrears  for 
previous  requested  copies,  no 
subsetjuent  request  will  be  processed 
until  the  arrears  have  been  paid  in  full. 

(4)  Remittances  shall  be  in  the  form 
either  of  a  personal  check,  baidt  draft 
drawn  on  a  bank  in  the  United  States, 
or  a  postal  money  order.  Remittances 
shall  be  made  payable  to  the  facility  to 
which  the  request  is  being  made,  and 
mailed  or  delivered  to  the  appropriate, 
facility  (see  §  2100.3  of  this  part). 

(5)  A  receipt  for  fees  paid  will  be 
given  upon  request. 

§  2100.7    Request  for  correction  or 
amendment. 

(a)  Requests  to  correct  or  amend  a  fde 
shall  be  addressed  to  the  systejn 
n-.anager  in  which  the  file  is  located. 
The  request  must  reasonably  describe 
the  record  to  be  amended,  the  items  to 
be  changed  as  specifically  as  possible, 
the  type  of  amen<lment  (e.g.,  deletion, 
correction,  amendment),  and  the  reason 
for  the  amendment.  The  request  should 
also  include  the  reasons  why  the 
requester  believes  the  record  is  not 
accurate,  relevant,  timely,  or  complete. 
The  burden  of  proof  will  be  upon  the 
individual  to  furnish  sufficient  facts  to 
persuadf!  the  change  of  the  record  of  the 
inaccuracy,  irrelevancy,  timeliness,  or 
incompleteness  of  the  record.  Normally 
all  documents  submitted,  to  include 
court  orders,  shall  be  certified. 
Amendments  under  this  part  are  limited 
to  correcting  factual  matters  and  not 
matters  of  official  judgement  or 
opinions. 

(b)  Requirements  of  identification  as 
outlined  in  «}  21 00.4  apply  to  requests  to 
correct  or  amend  a  file. 

(c)  hKomplete  lequests  shall  not  be 
honored,  but  the  requester  shall  be 

<  onlacted  for  the  additional  information 
needed  to  process  the  request. 

(dj  The  amendment  process  is  not 
i:itended  to  permit  the  alteration  of 
evidence  presented  in  the  course  of 
judicial  or  quasi-judicial  proceedings. 
Any  amendments  or  changes  to  these 
r-cords  normally  are  made  through  the 
.specific  procedures  established  for  the 
amendment  of  such  records. 

(e)  When  records  sought  to  be 
a  nended  are  actually  covered  bv 
another  issuance,  the  administrative 
procedures  under  that  issuance  must  be 


exhaustetl  before  using  the  procedures 
under  the  Pri\acv  Act. 

§  21 00.8    Review  of  request  for 
amendment. 

(a)  A  written  acknowledgement  of  the 
receipt  of  a  request  for  amendment  of  a 
record  will  be  provided  to  the  requester 
within  10  working  days,  unless  final 
action  regarding  approval  or  denial  will 
constitute  acknowledgment. 

(b)  Where  there  is  a  determination  to 
grant  all  or  a  portion  of  a  request  to 
amend  a  record,  the  record  shall  be 
promptly  amended  and  the  requesting 
individual  notified.  Individuals, 
agencies  or  components  shown  by         , 
disclosure  accounting  records  to  have 
received  copies  of  the  record,  or  to 
whom  disclosure  has  been  made,  will  be 
notified  of  the  amendment  by  the 
system  manager  in  which  the  file  is 
located. 

(c)  Where  there  is  a  determination  to 
deny  all  or  a  portion  of  a  request  fo 
amend  a  record,  a  designated  official 
will  proniplly  advise  the  requesting 
individual  of  the  specifics  of  the  refusal 
and  the  reasons;  and  inform  the 
individual  that  he/she  may  request  a 
review  of  the  denial(s). 

§  21 00.9    Appeal  of  denial  to  grant  access 
or  to  amend  records. 

(a)  All  appeals  of  denial  to  grant 
access  or  to  amenil  records  should  be 
addressed  to  the  appropriate  facility  at 
the  following  addresses:  Associate 
Director,  Resource  Management.  U.S. 
Soldiers'  and  Airmen's  Home.  3700  N. 
Capitol  Street,  NW..  Washington,  DC 
20317-0002;  or.  Administrative 
Ser\'ices.  US.  Naval  Home,  1800  Beach 
Drive,  Gulfport,  Mississippi  39507- 
1597.  The  appeal  should  be  concise  and 
should  specify  the  reasons  the  requester 
believes  that  the  initial  action  was  not 
satisfactory.  If  an  appeal  is  denied,  the 
designated  official  will  notify  the 
requester  of  the  reason  for  denial  and  of 
the  right  to  judicial  review  pursuant  to 
.•i  U.S.C.  552a(g)  If  an  initial  denial  of 
a  request  to  amend  records  is  upheld, 
the  requestor  will  also  be  advi.sed  of  his 
or  her  right  to  file  a  statement  of  dispute 
disagreeing  with  the  denial  and  such 
statement  will  be  provided  to  all  future 
users  of  the  file. 

(b)  If  the  designated  official  decides  to 
amend  the  record,  the  requester  and  all 
previous  recipients  of  the  disputed 
information  will  be  notified  of  the 
amendment.  If  the  appeal  is  denied,  the 
designated  official  will  notify  the 
requester  of  the  reason  of  the  denial,  of 
the  requester's  right  to  file  a  statement 
of  dispute  disagreeing  with  the  denial, 
that  such  stiitemf»nt  of  dispute  will  be 
rt'Iaincd  in  the  file,  that  the  statement 
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will  be  provided  to  all  future  users  of 
Ihe  file,  and  that  the  requester  may  file 
suit  in  a  Federal  district  court  to  contest 
the  decision  not  to  amend  the  record. 

(c)  The  designated  official  will 
respond  to  all  appeals  within  30 
working  days  or  will  notify  the 
requester  of  an  estimated  date  of 
completion  if  the  30  day  limit  cannot  be 
met. 

§  21 00. 1 0    Conditions  of  disclosure  and 
accounting  of  certain  disclosures. 

No  record  containing  personally 
identifiable  information  within  an 
AFRH  system  of  records  shall  be 
disclosed  by  any  means  to  any  person 
or  agency  outside  the  AFRH.  except  by 
written  request  or  prior  written  consent 
of  the  individual  subi(»ct  of  the  record, 
or  as  provided  for  in  the  Privacy  Act  of 
1974.  as  amended,  unless  when  such 
disclosure  is: 

(a)  To  those  officers  and  employues  of 
the  agency  which  maintains  the  record 
and  who  have  a  need  for  the  record  in 
the  performance  of  their  duties; 

(b)  Required  under  5  IJ.S.C.  552; 
(v)  For  a  routine  use  of  the  record 

compatible  with  the  purpose  for  which 
it  was  collected; 

(d)  To  the  Bureau  of  the  Census  for 
purposes  of  planning  or  carrying  out  h 
census  or  survey  or  related  activity 
pursuant  to  13  U.S.C: 

(e)  To  a  recipient  who  has  provided 
the  AFRH  with  advance  adequate 
written  assurance  that  the  record  will  bo 
used  solely  as  a  statistical  research  or 
reporting  record,  and  the  record  i.s  to  tm 
transferred  in  a  form  that  is  not 
individually  identifiable; 

(f)  To  the  National  Archives  of  the 
United  States  as  a  record  which  has 
sufficient  historical  or  otlier  value  to 
warrant  its  continued  preser\'ation  by 
the  U.S.  Government  or  for  evaluation 
by  the  Archivist  of  the  United  Stales,  or 
his/her  designee,  to  determine  whellier 
the  record  has  such  value; 

(g)  To  another  agency  or  to  an 
instrumentality  of  an>  governmental 
jurisdiction  within  or  under  the  control 
(if  the  United  States  for  a  civil  or 
criminal  law  enforcement  activity  if  the 
activity  is  authorized  by  law,  and  if  the 
head  of  the  agency  or  instrumentality, 
has  made  a  written  request  to  the  agency 
which  maintains  the  record  specifying 
the  particular  portion  desired  and  the 
law  enforcement  activity  for  which  the 
record  is  sought; 

(h)  To  a  person  piu^uant  to  a  showing 
of  compelling  circumstances  affecting 
the  health  or  safety  of  an  individual  if 
upon  such  disclosure  notification  is 
transmitted  to  the  last  known  address  of 
such  individual; 


(i)  To  either  House  of  Congress,  or.  to 
the  extent  of  matter  within  its 
jurisdiction,  any  committee  or 
subcommittee  thereof,  any  joint 
committee  of  Congress  or  subcommittee 
of  any  such  joint  committee; 

(j)  To  the  Comptroller  General,  or  any 
authorized  representatives,  in  the  course 
of  the  performance  of  the  duties  of  the 
General  Accounting  Office; 

(k)  Pursuant  to  the  order  of  a  court  of 
competent  jurisdiction;  or 

(1)  To  a  consumer  reporting  agency  in 
accordance  with  31  U.S.C.  3711(0. 

§210ai1    Penalties. 

(a)  An  individual  may  bring  a  civil 
action  against  the  AFRH  to  correct  or 
amend  the  record,  or  where  there  is  a 
refusal  to  comply  with  an  individual 
request  or  failure  to  maintain  any  record 
with  accuracy,  relevance,  timeliness  and 
completeness,  so  as  to  guarantee 
fairness,  or  failure  to  comply  with  any 
other  provision  of  the  Privacy  Act.  The 
court  may  order  correction  or 
amendment  of  records.  The  court  may 
enjoin  the  AFRH  from  withholding  the 
records  and  order  the  production  of  the 
recortl. 

(b)  Where  it  is  determined  that  the 
action  was  willful  or  intentional  with 
respect  to  5  U.S.C.  552a(g)(l)(C)  or  (D), 
the  United  States  may  be  liable  for  the 
actual  damages  sustained. 

(c)  Criminal  penalties  mav  be 
imposed  against  an  officer  or  employt;e 
of  the  USSAH  or  USNH  who  discloses 
material,  which  he/she  knows  is 
prohibited  from  disclosure,  or  who 
willfully  maintains  a  system  of  records 
without  compliance  with  the  notice 
requirements. 

(d)  Criminal  penalties  may  bv 
imposed  against  any  person  who 
knowingly  and  willfully  requests  or 
obtains  any  record  concerning  another 
individual  from  an  agency  under  falst; 
pretenses. 

(e)  All  of  these  offenses  are 
misdemeanors  with  a  fine  not  to  exceed 
S5.000. 

§  2100.12    Accounting  of  disclosure. 

(a)  The  AFRH  or  agency  will  maintain 
a  record  of  disclosures  in  cases  where 
records  about  the  individual  are 
disclosed  firom  a  system  of  records 
except — 

(1)  When  the  disclosure  is  nuide 
pursuant  to  the  Freedom  of  Information 
Act.  5  U.S.C.  552.  as  amended;  or 

(2)  When  the  disclosure  is  made  to 
those  officers  and  employees  of  the 
AFRH  who  have  a  need  for  the  record 
in  the  performance  of  their  duties. 

(f>)  This  accounting  of  the  disclosures 
will  be  retained  for  a  least  5  years  or  for 
the  life  of  the  record,  whichever  is 


longer,  and  will  contain  the  following 
information: 

(1)  A  brief  description  of  the  record 
disclosed; 

(2)  The  date,  nature,  and  purpose  for 
the  disclosure;  and. 

(3)  The  name  and  address  of  the 
person,  agency,  or  other  entity  to  whom 
the  disclosure  is  made. 

(c)  Except  for  the  accounting  of 
disclosure  made  to  agencies, 
individuals,  or  entities  in  law 
enforcement  activities  or  disclosures 
made  ft-om  the  AFRH  exempt  systems  of 
records,  the  accounting  of  disclosures 
will  be  made  available  to  the  data 
subject  upon  request  in  accordance  with 
the  access  procedures  of  this  part. 

§2100.13    Specific eKemptions. 

Subsection  (k)  of  5  U.S.C.  552a 
authorizes  the  AFRH  to  adopt  rules 
designating  eligible  system  of  records  as 
exempt  from  certain  requirements  of  5 
U.S.C.  552a.  To  be  eligible  for  a  specific 
exemption  under  the  authority  of  5 
U.S.C.  552a(k).  the  pertinent  nx-.ords 
within  a  designated  system  must 
contain  one  or  more  of  the  following: 

(a)  Investigative  records  compiled  for 
law  enforcement  purpcises.  If  this 
information  has  Iwen  used  to  deny 
someone  a  right  however,  the  AFRH 
must  release  it  unless  doing  so  would 
reveal  the  identify  of  a  confidential 
source  ({k)(2)  exemption). 

(b)  Records  used  only  for  statistical, 
research,  or  other  evaluation  purposes, 
and  which  are  not  used  to  make 
decisions  on  the  rights,  benefits,  or 
privileges  of  individuals,  except  as 
permitted  by  13  U.S.C.  8  (Use  of  census 
data)  (tk)(4)  exemption) 

(c)  Data  compiled  to  deierniino 
suitability,  eligibility,  or  qualificatiuni 
for  Federal  service.  Federal  contracts,  or 
access  to  classified  information.  This 
information  may  be  withheld  only  if 
disclosure  would  reveal  the  identity  of 
a  confidential  source  ((k)(5)  e.xemptifm). 

(d)  Test  or  e.\amination  material  used 
solely  to  determine  individual 
qualifications  for  appointment  or 
promotion  in  the  Federal  service,  the 
disclosure  of  which  would  compromise 
the  objectivity  or  fairness  of  the  testing 
or  examination  process  ((k)(f>) 
exemption). 
Dennis  W.  Jahnigen, 

Chair.  Armed  Forres  Hilirumvnt  Hume  Hixird. 
Chief  Executive  Offircr.  Anrn-d  Forces 
Hetirement  Home 
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Agricultural  Marketing  S^ice 
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Container  Regulations 
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market  outlets  under  Market 
No.  922.  This  rule  gives 
fle.xibilify  in  selecting 
meet  their  packaging  need- 
eliminating  the  inside  di 
requirements  on  each  type 
that  has  a  minimum  apric 
requirement.  The  rule  elim 
reference  to  the  obsolete  li 
basket  crate,  and  replaces 
"closed  L.A.  lugs  and  equi 
cartons"'  with  the  term  "c 
containers"  to  simplify  w 
improve  clarity.  This  rule 
a  correction  to  the  container 
v.'hich  had  previously 
Federal  Register  as  a  final 
not  appear  in  the  annual 
Federal  Regulations. 
DATES:  This  interim  final 
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SUPPLEMENTARY  INFORMATION:  This 
interim  final  rule  is  issued  under 
Marketing  Order  No.  922  [7  CFR  part 
922],  regulating  the  handling  of  apricots 
grown  in  designated  counties  in 
Washington,  hereinafter  referred  to  as 
the  order.  The  order  is  effective  under 
the  Agricultural  Marketing  Agreement 
Act  of  1937.  as  amended  (7  U.S.C.  601- 
674),  hereinafter  referred  to  as  the  Act. 

The  Department  of  Agriculture 
(Department)  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  rule  has  been  reviewed  under 
Executive  Order  12778,  Qvil  Justice 
Reform.  This  rule  is  not  intended  to 
have  retroactive  effect.  This  rule  will 
not  preempt  any  state  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act.  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  request  a  modification  of  the 
order  or  to  be  exempted  therefrom.  A 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing  the  Secretary  will  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  a  principal  place  of 
business,  has  jurisdiction  in  equity  to 
review  the  Secretary's  ruling  on  the 
petition,  provided  a  bill  in  equity  is 
filed  not  later  than  20  days  after  the  date 
of  the  entry  of  the  ruling. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA).  the 
Administrator  of  the  Agricultural 
Marketing  Ser\ice  (AMS)  has 
considered  the  economic  impact  of  this 
action  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereunder,  are 
unique  in  that  they  arc  brought  al)out 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  approximately  55  handlers 
of  Washington  apricots  that  are  subject 
to  regulation  under  the  marketing  order. 
In  addition,  there  are  approximately  400 
producers  in  the  regulated  area.  Small 
agricultural  service  firms,  which 


include  producers  of  Washington 
apricots,  have  been  defined  by  the  Small 
Business  Administration  |13  CFR 
121.601]  as  those  whose  annual  receipts 
are  less  than  $3,500,000,  and  small 
agricultural  producers  are  defined  as 
those  whoso  annual  receipts  are  less 
than  SSOO.OOO.  A  majority  of  these 
handlers  and  producers  may  be 
classified  as  small  entities. 

Section  922.52  (7  CFR  922.52) 
authorizes  the  issuance  of  regulations 
for  grade,  size,  quality,  maturity,  pack, 
markings,  and  container  for  any  variety 
or  varieties  of  apricots  grown  in  any 
district  or  districts  of  the  production 
area.  Section  922.53  |7  CFR  922.53) 
authorizes  the  modification,  suspension, 
or  termination  of  regulations  issued 
imder  section  922.52. 

Container  regulations  are  currently  in 
effect  under  section  922.306.  This  rule 
eliminates  references  to  inside 
dimensions  for  each  type  of  container 
that  has  a  minimum  apricot  net  weight 
requirement.  This  rule  also  removes 
references  to  the  obsolete  lidded  four- 
basket  crate  and  replaces  the  term 
"closed  L.A.  lugs  and  equivalent 
cartons"  with  the  term  "closed 
containers." 

This  rule  was  recommended  by  the 
Washington  Apricot  Marketing 
Committee  (committee),  which  works 
with  the  Department  in  administering 
the  marketing  order. 

The  committee  met  on  December  15, 
1993,  and  unanimously  recom.mended 
elimination  of  inside  dimension 
requirements  for  each  type  of  container 
that  has  a  minimum  apricot  net  weight 
requirement.  The  committee  also 
unanimously  recommended  deleting 
reference  In  the  container  regulation  to 
the  lidded  four-basket  crate,  and  that  the 
term  "closed  LA.  lugs  and  equivalent 
cartons"  be  replaced  with  the  term 
"closed  containers." 

Handlers  have  experienced  difficulty 
in  packing  many  of  the  new,  larger 
varieties  of  apricots,  particularly  in  row- 
faced  and  tray-packed  containers 
because  of  the  inside  dimension 
requirements  in  effect.  Container  height 
hmits,  for  example,  can  cause  a  higher 
incidence  of  compression  damage  in 
large  apricots  that  are  row-faced  or  tray- 
packed.  In  addition,  the  inside 
dimension  requirements  have  prevented 
handlers  from  using  many  generic 
containers  used  in  other  fruit  and 
vegetable  industries. 

"This  rule  deletes  references  to 
designated  container  dimensions  for 
each  tvpe  of  container  that  has  a 
minimum  apricot  net  weight 
requirement.  The  committee  believes 
that  continued  standardization  of  the 
minimum  net  weight  rrquirements  of 
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the  authorized  containers  is  needed  to 
prevent  market  confusion  resuhing  from 
the  use  of  deceptive  containers. 

This  rule  will  allow  handlers  greater 
flexibility  in  packaging.  By  allowing 
different  container  dimensions,  as  long 
as  the  minimum  weight  requirements 
are  met.  handlers  will  have  the 
flexibility  to  use  containers  commonly 
used  in  other  fruit  and  vegetable 
industries,  to  use  different  containers 
for  different  varieties  of  apricots,  and  to 
develop  new  containers. 

This  rule  will  remove  authority  for 
the  use  of  the  obsolete  lidded  fovu-- 
basket  crate.  The  rule  will  also  remove 
reference  in  the  regulation  to  the  term 
"closed  LjV.  lugs  and  equivalent 
cartons"  replacing  it  with  the  term, 
"closed  containers."  This  change  is 
intended  only  to  simplify  wording  and 
improve  clarity. 

This  rule  also  corrects  the  container 
regulations  in  the  Code  of  Federal 
Regulations  for  Apricots  Grown  in 
Designated  Counties  in  Washington  (7 
CFR  Part  922].  Changes  to  the  container 
requirements  app>eared  in  the  Federal 
Register  (44  FR  37598.  June  28,  1979] 
(Apricot  Regulation  6.  Amendment  4]. 
but  did  not  correspondingly  appear  in 
the  annual  Code  of  Federal  Regulations. 

Based  on  the  above  information,  the 
Administrator  of  the  AMS  has 
determined  that  this  interim  final  rule 
will  not  have  a  significant  impact  on  a 
substantial  number  of  small  entities  and 
that  the  action  set  forth  herein  will 
benefit  producers  and  handlers  of 
apricots  grown  in  designated  counties  in 
Washington  State. 

After  consideration  of  all  available 
information,  it  is  found  that  the  revision 
of  the  container  regulations,  as 
hereinafter  set  forth,  will  tend  to 
effectuate  the  declared  policy  of  the  Act. 

Pursuant  to  5  U.S.C.  553.  it  is  also 
found  and  determined,  upon  good 
cause,  that  it  is  impracticable, 
unnecessary,  and  contrary  to  the  public 
interest  to  give  preliminary  notice  prior 
to  putting  this  rule  into  effect,  and  that 
good  cause  exists  for  not  postponing  the 
effective  date  of  this  rule  until  30  days 
after  pubhcation  in  the  Federal  Register 
because:  (1)  The  1993-94  marketing 
year  begins  June  1. 1994.  and  the 
container  regulations  established  herein 
should  apply  to  all  apricots  produced  in 
the  production  area  and  need  to  be  in 
place  before  the  beginning  of  the 
marketing  year.  (2)  handlers  are  aware 
of  this  rule,  which  was  recommended  at 
an  open  committee  meeting,  and  need 
no  additional  time  to  comply  with  these 
regulations  which  are  a  relaxation;  and 
(3)  the  rule  provides  a  30-day  comment 
period,  and  any  comments  timely 


received  will  be  considered  prior  to 
finalization  of  this  interim  final  rule. 

Li»t  of  Subjects  in  7  CFR  Part  922 

Apricots.  Marketing  agreements. 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  922  is  amended  as 
follows: 

PART  922— APRJCOTS  GROWN  IN 
DESIGNATED  COUNTIES  (N 
WASHINGTON 

1.  The  authority  citation  for  7  CFR 
part  922  continues  to  read  as  follows: 

Auttiority:  7  U.S.C.  601-674.    . 

2.  Section  922.306  is  revised  to  read 
as  follows: 


§922.306    Apricot  Regulation  6. 

(a)  No  handler  shall  handle  any 
apricots  unless  such  apricots  are: 

(1)  In  open  containers  or  tebscope 
fiberboard  cartons  and  the  net  weight  of 
the  apricots  is  not  less  than  28  pounds; 
or 

(2)  In  closed  containers  containing  not 
less  than  14  pounds,  net  weight,  of 
apricots:  Provided,  That  when  the 
apricots  are  packed  in  such  containers 
they  are  row-faced  or  tray-packed;  or 

(3)  In  closed  containers  that  are 
marked  "12  pounds  net  weight"  and 
contain  not  less  than  12  pounds,  net 
vveight.  of  apricots  which  are  of  random 
size  and  are  not  row-faced;  or 

(4)  In  closed  containers  in  which  the 
apricots  are  row-faced  or  tray-packed: 
Provided.  That  apricots  may  be  packed 
loose  in  such  containers  if  a  top  pad  is 
used  and  the  net  weight  of  the  apricots 
therein  is  not  less  than  24  pounds;  or 

(5)  If  exported  to  Canada,  in  any  of  the 
containers  specified  in  this  paragraph 
(a)  or  in  containers  having  inside 
dimensions  of  16  Vs  x  11 V2  inches  with 
4y4-inch  end  pieces  and  3V4-inch  side 
pieces. 

(b)  Notwithstanding  any  other 
provisions  of  this  section,  any 
individual  shipment  of  apricots  which, 
in  the  aggregate,  does  not  exceed  500 
pounds,  net  weight,  may  be  handled 
without  regard  to  the  requirements 
specified  in  this  section  or  in  §§922.41 
or  922.55. 

(c)  All  apricots  handled  are  also 
subject  to  all  applicable  grade,  size, 
quahty.  maturity  and  pack  regulations 
which  are  in  effect  pursuant  to  this  part. 

(d)  The  terms  "handler",  "handle" 
and  "apricots"  shall  have  the  same 
meaning  as  when  used  in  the  amended 
marketing  agreement  and  order. 


Daled:  June  9, 1994. 
Eric  M.  Forman, 

Deputy  Director.  Fruit  and  Vegetable  Division 
(FR  Doc.  94-14566  Filed  6-14-94: 8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  39 

[Docket  No.  94-WM-«l-A0;  Amendment 
39-^939;  AD  94-12-11] 

Airworthiness  Directives;  Boeing 
Model  747-400  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration.  DOT. 
ACTION:  Final  rule;  request  for 
comments. 


SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that  is 
applicable  to  all  Boeing  Model  747^00 
series  airplanes.  This  action  requires 
revising  the  Airplane  Flight  Manual  to 
include  procedures  that  will  enable  the 
flight  crew  to  identify  fuel  system  leaks 
and  to  take  appropriate  action  to 
prevent  further  fuel  loss.  This 
amendment  is  prompted  by  reports  that 
flight  crew  procedures  related  to  fuel 
system  leaks  are  not  defined  adequately 
in  the  FAA-approved  AFM  for  these 
airplanes.  The  actions  specified  in  this 
AD  are  intended  to  ensure  that  the  flight 
crew  is  advised  of  the  potential  hazard 
related  to  fuel  exhaustion  due  to 
undetected  leakage,  and  the  procedures 
necessary  to  address  it. 
DATES:  Effective  June  30.  1994. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
August  15. 1994. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA).  Transport 
Airplane  Directorate.  ANM-103, 
Attention:  Rules  Docket  No.  94-NM- 
81-AD.  1601  Lind  Avenue  SW..  Ronton. 
Washington  98055-4056. 

Information  concerning  this 
rulemaking  action  may  be  examined  at 
the  FAA.  Transport  Airplane 
Directorate.  1601  Lind  Avenue  SW.. 
Renfon.  Washington. 
FOR  FURTHER  INFORMATION  CONTACT:  Jon 
Regimbal.  Aerospace  Engineer. 
Propulsion  Branch.  ANM-140S,  FAA, 
Transport  Airplane  Directorate,  Seattle 
Aircraft  Certification  Office.  1601  Lind 
Avenue  SW.,  Renton.  Washington 
98055-4056;  telephone  (206)  227-2687; 
fax  (206)  227-1181. 

SUPPLEMENTARY  INFORMATION:  On  March 
21.  1994,  a  Boeing  Model  747-400 
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diverted  from  its  intende*  I  destination 
airport  because  of  indicat  ons  that 
insufficient  fuel  remained  to  complete 
the  scheduled  leg  of  the  flight.  During 
landing  and  rollout,  a  large  amount  of 
fuel  was  spilled  on  the  rupway; 
additionally,  during  appl^tion  of 
reverse  thrust,  fuel  spray^  on  the 
airplane.  With  such  fuel  Ifeakage,  the 
potential  for  a  large  fire  existed  during 
and  after  landing;  however,  the  fuel  did 
not  ignite  and  no  injuries  occurred. 

Investigation  of  this  inc  dent  revealed 
that  a  major  fuel  leak  had  developed 
much  earher  in  the  flight,  and  that 
approximately  35,000  lbs.  of  fuel  had 
been  lost.  The  operator  of  the  incident 
airplane  pointed  out  that,  dad  a  similar 
scenario  occurred  on  the  same  flight  leg 
in  the  opposite  direction,  he  airplane's 
fuel  supply  would  have  b<  en  exhausted 
prior  to  reaching  a  suitabl(  ( airport. 

The  fuel  apparently  had  leaked  from 
a  cracked  fuel  tube  within! the  engine 
nacelle.  The  cause  of  the  ctacking 
currently  is  under  investif  ation  by  the 
engine  manufacturer  (and  may  be  the 
subject  of  future  rulemakii  ig,  if 
warranted).  The  fuel  leak  was  located 
upstream  of  the  fuel  flow  i  neter.  Under 
these  circumstances,  suffic  ient  fuel  may 
still  be  supplied  to  the  eng  ine.  and  the 
engine  may  operate  norma  ly.  In  this 
particular  incident,  the  flij  ht  crew 
received  no  immediate  inc  ication  of 
abnormal  fuel  flow  (i.e.,  e>  cessive  fuel 
flow  on  one  engine)  from  t  le  fuel  flow 
meter.  The  "FUEL  DISAGF  £E— PROG 
2/2"  Flight  Management  S  astern — 
Control  Display  Unit  (FMS  -CDU) 
message  and  the  "FUEL  IV  BALANCE" 
Engine  Indication  and  Crew  Alerting 
System  (EICAS)  message  w  ere  displayed 
some  time  after  the  fuel  be  lan  leaking. 
However,  because  there  cu  rently  are  no 
exphcit  instructions  in  the  Airplane 
Flight  Manual  (AFM)  or  th(  i  Operations 
Manual  relative  to  actions  •  hat  should 
be  taken  during  situations  i  uch  as  these, 
the  flight  crew  did  not  initiate 
procedures  to  isolate  the  le  ik  and  retain 
the  remaining  fuel  on  the  a  rplane. 

If  the  flight  crew  fails  to  ( letect  a  fuel 
leak,  appropriate  action  wo  uld  not  be 
taken  to  prevent  further  fue  I  loss.  This 
condition,  if  not  corrected,  :ouId  result 
in  fuel  exhaustion  due  to  u|jdetected 
fuel  leakage. 

In  light  of  this  informatioti,  the  FAA 
finds  that  certain  procedure  s  should  be 
included  in  the  FAA-appro  .-ed  AFM  for 
Model  747-400  series  airplanes  to 
enable  the  flight  crew  to  de  ect  fuel 
system  leaks  and  to  take  ap  iropriate 
action.  The  FAA  has  detem  ined  that 
such  procedures  currently  i  re  not 
defined  adequately  in  the  fi^M  for  these 
airplanes. 


Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  Boeing  Model  747-400 
series  airplanes  of  the  same  type  design, 
this  AD  is  being  issued  to  ensure  that 
flight  crews  are  advised  of  the  potential 
hazard  related  to  a  significantly  reduced 
or  exhausted  airplane  fuel  supply,  and 
of  the  procedures  necessary  to  address 
it.  This  AD  requires  revising  the  Non- 
Normal  Procedures  Section  of  the  AFM 
to  include  procedures  that  will  enable 
the  flight  crew  to  identify  fuel  system 
leaks  and  to  take  appropriate  action  to 
prevent  further  fuel  loss. 

The  applicability  of  this  AD  action  is 
limited  to  only  Model  747-400  series 
airplane.  While  Model  747-100,  -200, 
-300,  SP,  and  SR  series  airplanes  have 
a  similar  fuel  delivery  system  to  that  of 
the  Model  747-400,  the'indication 
systems  and  flight  crew  procedures  for 
monitoring  fuel  usage  are  significantly 
different  for  these  models.  These  models 
were  designed  to  be  operated  by  three 
flight  crew  members  and,  in  the  event 
of  a  similar  fuel  leak  on  one  of  these 
airplanes,  the  flight  engineer  would 
detect  the  fuel  leak  and  recommend 
shutdown  of  the  appropriate  engine 
prior  to  the  loss  of  such  a  large  quantity 
of  fuel. 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportunity  for  .prior  public  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 

Conunents  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  shall  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  comraenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  nile  that  might  suggest  a  need  to 


modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
vfiW  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  94-NM-81-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  that  it  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866.  It  has  been  determined 
further  that  this  action  involves  an 
emergency  regulation  under  DOT 
Regulatory  Policies  and  F*rocedures  (44 
FR  11034,  February  26,  1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Pohcies  and  Procedures,  a  final 
regulatory  evaluation  wrill  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
imder  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  3*-AIRW0RTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a),  1421 
and  1423;  49  U.S.C.  106(g);  and  14  CFR         ~" 
11.89. 
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§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

94-12-11  Boeing:  Amendment  3»-8939. 
Docket  94-NM-81-AD. 

Applicability:  All  Model  747-400  series 
airplanes,  certificated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  ensure  that  the  flight  crew  is  advised  of 
the  potential  hazard  associated  with  fuel 
exhaustion  due  to  undetected  fuel  leakage, 
and  of  the  procedures  necessary  to  address  it. 
accomplish  the  following: 

(a)  Within  60  days  after  the  effective  date 
of  this  AD.  revise  the  Non-Nonnal 
Procedures  Section  of  the  FAA-approved 
Airplane  Flight  Manual  (AFM)  to  include  the 
following  procedures,  which  will  enable  the 
flight  crew  to  identify  fuel  system  leaks  and 
to  take  appropriate  action  to  prevent  further 
fuel  loss.  This  may  be  accomplished  by 
inserting  a  copy  of  this  AD  in  the  AFM. 

In-Flight  Fuel  Leak 

If  the  Flight  Management  Computer  System 
(FMCS)  message  "FUEL  DISAGREE— PRCXJ 
2/2"  or  "INSUFFICIENT  FUEL"  is  displayed: 

Compare  the  Fuel  Quantity  Indicating 
System  (FQIS)  total  ftiel  quantity  and  the 
FMC  calculated  fuel  remaining  (based  on  fuel 
flow)  with  estimated  fuel  usage  data. 

If  a  fuel  leak  is  suspected,  turn  off  the 
stabiTizer  tank  pump  switches,  ifinstalled,  the 
center  wing  tank  pump  switches,  and  the 
tank  2  and  3  override  pump  switches,  and 
close  all  crossfeed  valves  (tank-to-engine  fuel 
feed  configuration).  Watch  for  any  unusual 
decrease  in  fuel  tank  quantity  and/or  a  fuel 
imbalance  to  detennine  if  fuel  is  being  lost. 

If  an  engine  fuel  leak  is  confirmed  (either 
visually  or  by  flight  deck  indications),  shut 
down  the  affected  engine  to  stop  the  leak  and 
retain  the  remaining  fuel.  After  shutdown  of 
the  affected  engine,  resume  normal  fuel 
management  procedures.  All  remaining  fuel 
can  be  used  for  the  operating  engines.  Use 
FQIS  to  determine  fuel  remaining." 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager.  Seattle 
Aircraft  Certification  Office  (AGO).  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Seattle  ACO. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Seattle  ACO. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(d)  This  amendment  becomes  effective  on 
lune  30, 1994. 


Issued  in  Renton,  Washington,  on  June  8 
1994. 

DarreU  M.  Pederson, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Senice. 
(FR  Doc.  94-14360  Filed  6-14-94:  8:45  am] 
BILLING  CODE  4S1|>-13^ 


14  CFR  Part  97 

[Docket  No.  1604;  Amdt.  No.  27779] 

Standard  Instrument  Approach 
Procedures;  Miscellaneous 
Amendments 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 


SUMMARY;  This  amendment  establishes, 
amends,  suspends,  or  revokes  Standard 
Instrument  Approach  Procedures 
(SIAPs)  for  operations  at  certain 
airports.  These  regulatory  actions  are 
needed  because  of  the  adoption  of  new 
or  revised  criteria,  or  because  of  changes 
occurring  in  the  National  Airspace 
System,  such  as  the  commissioning  of 
new  navigational  facilities,  addition  of 
new  obstacles,  or  changes  in  air  traffic 
requirements.  These  changes  are 
designed  to  provide  safe  and  efficient 
use  of  the  navigable  airspace  and  to 
promote  safe  flight  operations  imder 
instrument  flight  rules  at  the  affected 
airports. 

DATES:  An  effective  date  for  each  SIAP 
is  specified  in  the  amendatory 
provisions. 

Incorporation  by  reference-approved 
by  the  Director  of  the  Federal  Register 
on  December  31, 1980,  and  reapproved 
as  of  Januarj'  1,  1982. 
ADDRESSES:  Availability  of  matters 
incorporated  by  reference  in  the 
amendment  is  as  follows: 

For  Examination 

1.  FAA  Rules  Docket,  FAA 
Headquarters  Building,  800 
Independonre  Avenue  S\V., 
Washington.  DC  20591; 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located;  or 

3.  The  Flight  Inspection  Area  Office 
which  originated  the  SIAP. 

For  Purchase 

Individual  SIAP  copies  may  be 
obtained  from: 

1.  FA.A  Public  Inquiry  Center  (APA- 
200),  FAA  Headquarters  Building.  800 
Independence  Avenue  SVV., 
Washington.  DC  20591;  or 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located. 


By  Subscription 

Copies  of  all  SIAPs,  mailed  once 
every  2  weeks,  are  for  sale  by  the 
Superintendent  of  Documents.  U.S. 
Government  Printing  Office. 
Washington,  DC  20402. 
FOR  FURTHER  INFORMATION  CONTACT: 
Paul  J.  Best,  Flight  Procedures 
Standards  Branch  (AFS-420),  Technical 
Programs  Division,  Flight  Standards 
Service.  Federal  Aviation 
Administration,  800  Independence 
Avenue  SW..  Washington,  DC  20591; 
telephone  (202)  267-8277. 
SUPPLEMENTARY  INFORMATION:  This 
amendment  to  part  97  of  die  Federal 
Aviation  Regulations  (14  CFR  part  97) 
establishes,  amends,  suspends,  or 
revokes  Standard  Instrument  Approach 
Procedures  (SIAPs).  The  complete 
regulatory  description  of  each  SIAP  is 
contained  in  official  FAA  form 
documents  which  are  incorporated  by 
reference  in  this  amendment  under  5 
U.S.C.  552(a),  1  CFR  part  51,  and  §97.20 
of  the  Federal  Aviation  Regulations 
(FAR).  The  applicable  FAA  Forms  are 
identified  as  FAA  Forms  8260-3,  8260- 
4.  and  8260-5.  Materials  incorporated 
by  reference  are  available  for 
examination  or  purchase  as  stated 
above. 

The  large  number  of  SIAPs,  their 
complex  nature,  and  the  need  for  a 
special  format  make  their  verbatim 
publication  in  the  Federal  Register 
expensive  and  impractical.  Further, 
airmen  do  not  use  the  regulatory  text  of 
the  SIAPs,  but  refer  to  their  graphic 
depiction  on  charts  printed  by 
publishers  of  aeronautical  materials. 
Thus,  the  advantages  of  incorporation 
by  reference  are  realized  and 
publication  of  the  complete  de.scription 
of  each  SIAP  contained  in  FAA  form 
documents  is  unnecessary.  The 
provisions  of  this  amendment  state  the 
affected  CFR  (and  FAR)  sections,  with 
the  types  and  effective  dates  of  the 
SIAPs.  This  amendment  also  identifies 
the  airport,  its  location,  the  p'ocodure 
identification  and  the  amendinciit 
number. 

The  Rule 

This  amendment  to  part  97  is  effective 
upon  publication  of  each  st-parate  SIAP 
as  contained  in  the  transmittal.  Some 
SIAP  amendments  may  have  been 
previously  issued  bv  the  FAA  in  a 
National  Flight  Data  Center  (IDC) 
Notice  to  Airmen  (NOTAM)  as  an 
emergency  action  of  immediate  flight 
safety  relating  directly  to  published 
aeronautical  charts.  The  circumstances 
which  created  the  need  for  some  SIAP 
amendments  may  require  making  them 
effective  in  less  than  30  davs.  For  thn 
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remaining  SIAPs,  an  effect  ive  da'.e  at 
least  30  days  after  publication  is 
provided. 

Further,  the  SIAPs  contained  in  this 
amendment  are  based  on  t  le  criteria 
contained  in  the  U.S.  Stan  icu-d  for 
Terminal  Instrument  Appi  oach 
Procedures  (TERPS).  In  de  /eloping 
these  SIAPs.  the  TERPS  criteria  were 
applied  to  the  conditions 
anticipated  at  the  affected 
Because  of  the  close  and  iihm 
relationship  between  these 
safety  in  air  commerce,  I 
and  public  procedure  before 
these  SIAPs  are  unnecessa  y 
impracticable,  and  contrar  i 
public  interest  and,  where 
that  good  cause  exists  for 
SIAPs  effective  in  less  thar 


dxjstmg  or 
jirports. 
ediate 
SIAPs  and 
that  notice 
adopting 


fiid 


mak 


atiois 
amen  Iment 
opi  rat 


acti  jn 


The  FAA  has  determine( 
regulation  only  involves  ai 
body  of  technical  regul 
frequent  and  routine  ar 
necessary  to  keep  them    ,. 
current.  It,  therefore — (1)  I< 
"significant  regulatory 
Executive  Order  12866;  (2) 
"significant  rule"  under 
Regulatory  Policies  and 
PR  11034;  February  26. 19 
does  not  warrant  preparati< 
regulatory  evaluation  as  th( 
impact  is  so  minimal.  For  t 
reason,  the  FAA  certifies  XY 
amendment  will  not  have  a 
economic  impact  on  a  su 
number  of  small  entities  u 
criteria  of  the  Regulatory  F 


List  of  Subjects  inl4  CFR  I  art  97 

Air  traffic  control.  Airpoi  ts 
Navigation  (air). 

Issued  in  Washington,  DC,  ofi  June  3,  1994. 
Thomas  C.  Accardi, 
Director.  Flight  Standards  Sen' 

Adoption  of  the  Amendmei  it 


I  art 


Accordingly,  pursuant  to 
authority  delegated  to  me 
Federal  Aviation  Regulations 
part  97)  is  amended  by  esta 
amending,  suspending,  o: 
Standard  Instrument 
Procedures,  effective  at  090JI  UTC  on 
the  dates  specified,  as  follo'  vs 


Approach 


to  the 
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ing  some 
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(14  CFR 
)lishing, 
revoking 


PART  97— STANDARD  INS  TRUMENT 
APPROACH  PROCEDUREJ; 

1.  The  authority  citation  tr  part  97 
continues  to  read  as  follows 

Authority:  49  U.S.C.  app.  1348,  1354(a). 
1421  and  1510;  49  U.S.C.  106{^;  and  14  CFR 
11.49(b)(2). 

2.  Part  97  is  amended  to  r^ad  as 
follows: 


§§97.23, 97^5, 97.27. 97.29. 97.31, 97.33, 
97.35    [Amended] 

By  amending:  §97.23  VOR,  VOR/ 
DME.  VOR  or  TACAN.  and  VOR/DME 
or  TACAN;  §  97.25  LOC,  LOC/DME, 
LDA,  LDA/DME.  SDF,  SDF/DME; 
§97.27  NDB,  NDB/DME;  §97.29  ILS, 
ILS/DME,  ISIVILS,  MLS,  MLS/DME, 
MLS/RNAV;  §97.31  RADAR  SIAPs; 
§  97.33  RNAV  SIAPs;  and  §  97.35 
COPTER  SIAPs,  identified  as  follows: 

.  .  .  Effective  August  13,  1994 

Chandler.  AZ,  Chandler  Muni.  VOR  RWY  4L, 

Amdt.  5 
Rio  Vista.  CA.  Rio  Vista  Muni,  VOR-A, 

Amdt.  3,  CANCELLED 
Sanford.  ME.  Sanford  Muni.  NDB  RWY  7. 

Amdt.  1 
Sanford,  ME,  Sanford  Muni,  ILS  RWY  7, 

Amdt.  2 
Chandler,  OK,  Chandler  Muni,  NDB  RWY  17, 

Amdt.  3,  CANCELLED 
Chandler,  OK,  Chandler  Muni,  NDB  RWY  35, 

Orig 
Clinton,  OK.  Clinton-Shennan,  VOR  RWY 

35L,  Amdt.  11 
Clinton.  OK,  Clinton-Sherman,  NDB  RWY 

17R,  Amdt.  10 
Clinton,  OK.  Clinton-Sherman.  ILS  RWY 

17R.  Amdt.  7 
Prague.  OK,  Prague  Muni,  NDB  RWY  17, 

Amdt.  1 
Bolivar,  TN.  William  L.  Whitehurst  Field. 

NDB  RWY  1.  Amdt.  3 
Houston.  TX,  Sugar  Land  Muni/Hull  Field. 

NDB  RWY  17.  Amdt.  8 
Houston,  TX,  Sugar  Land  Muni/Hull  Field, 

NDB  RWY  35,  Amdt.  4 
Houston,  TX,  Sugar  Land  Muni/Hull  Field, 

ILS  RWY  35,  Amdt.  2 
Houston,  TX,  Sugar  Land  Muni/Hull  Field. 

VOR/'DME  RNAV  RWY  17,  Amdt.  6 
Houston.  TX.  Sugar  Land  Muni/Hull  Field, 

VOR/DME  RNAV  RWY  35,  Amdt.  7 
Wendover,  UT.  Wendover.  VOR/DME  OR 

TACAN-A.  Amdt.  2 
Crantsburg.  WI,  Grantsburg,  VOR/DME-A. 

Amdt.  1 

.  .  .  Effective  fuly  21,  1994 

Madison,  IN.  Madison  Muni,  VOR/DME 

RWY  3,  Amdt.  7 
Madison,  IN.  Madison  Muni.  NDB  RWY  3, 

Amdt.  3 
Red  Oak,  lA.  Red  Oak  Muni.  VOR/DME-A. 

Amdt.  4 
Red  Oak,  L\.  Red  Oak  Muni.  NDB/RWY  17. 

Amdt.  7 
Webster  City.  lA.  Webster  City  Muni.  VOR/ 

DME  OR  GPS  RWY  14.  Amdt.  3 
Webster  City,  lA,  Webster  City  Muni,  NDB 

OR  GPS  RWY  32,  Amdt.  7 
Bedford.  PA,  Bedford,  VOR/DME-A,  Amdt. 

3,  CANCELLED 
Philadelphia,  PA,  Philadelphia  Intl.  ILS  RWY 

27L,  Amdt.  6 
Philadelphia,  PA,  Philadelphia  Intl,  RWY 

27R,  Amdt.  7 
Providence.  Rl,  Theodore  Francis  Green 

State,  VOR  RWY  5,  Amdt.  12 

.  .  .  Effective  June  23,  1994 

Moline,  IL.  Quad-Citv,  LOC  RWY  27.  Amdt. 
7,  CANCELLED 


Moline.  IL.  Quad-City.  ILS  RWY  27.  Orig 
Aubum-Lewiston.  ME,  Aubum-Lewiston 

Muni,  VOR-A.  Amdt.  1  CANCELLED 
Auburn-Lewiston.  ME,  Aubum-Lewiston 

Muni.  VOR-DME-A.  Orig 
Auburn-Lewiston.  ME.  Aubum-Lewiston 

Muni,  NDB  RWY  4,  /Vmdt.  10 
Aubum-Lewiston,  ME,  Aubum-Lewiston 

Muni,  ILS  RWY  4.  Amdt.  9 
Portland,  ME,  Portland  Intl  Jetport.  NDB 

RWY  11,  Amdt.  15 
Portland,  ME,  Portland  Intl  Jetport.  ILS  RWY 

11,  Amdt.  20 
Portland.  ME,  Portland  Intl  Jetport.  ILS  RWY 

29.  Amdt.  3.  CANCELLED 
Portland,  ME,  Portland  Intl  Jetport,  ILS/DME 

RWY  29,  Orig 
Portland,  ME,  Portland  Intl  Jetport,  RADAR 

1,  Amdt.  4 
St.  James,  MI,  Beaver  Island,  NDB  RWY  27, 

Orig 
Warrensburg,  MO,  Skvhaven,  VOR/DME 

RWY  13.  Amdt.  4,  CANCELLED 
Oklahoma  City.  OK.  Sundance  Airpark,  LOC 

RWY  17.  Orig 

.  .  .  Effective  Upon  Publication 

Newark.  NJ,  Newark  Intl,  VOR  RWY  11, 

Amdt.  1 
Burlington,  NC,  Burlington- Alamance 

Regional.  VOR  RWY  10,  Amdt.  7 

Note:  Burbank,  CA— Burbank-Glendale- 
Pasadena  .  .  .  The  FAA  published  an  ILS 
RWY  8  Amdt.  36  and  LOC  RWY  8  Amdt.  2 
in  TL  94-11.  Page  6,  dated  May  6. 1994, 
under  the  Effective  Date  of  23  JUN  94  .  .  . 
These  amendments  are  hereby  revoked. 

|FR  Doc.  94-14574  Filed  6-14-94;  8:45  am) 
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14  CFR  Part  97 

[Docket  No.  1606;  Amdt  No.  27781] 

Standard  Instrument  Approach 
Procedures;  Miscellaneous 
Amendments 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendment  establishes, 
amends,  suspends,  or  revokes  Standard 
Instrument  Approach  Procedures 
(SLAPs)  for  operations  at  certain 
airports.  These  regulatory  actions  are 
needed  because  of  the  adoption  of  new 
or  revised  criteria,  or  because  of  changes 
occurring  in  the  National  Airspace 
System,  such  as  the  commissioning  of 
new  navigational  facilities,  addition  of 
new  obstacles,  or  changes  in  air  traffic 
requirements.  These  changes  are 
designed  to  provide  safe  and  efficient 
use  of  the  navigable  airspace  and  to 
promote  safe  flight  operations  under 
instrument  flight  rules  at  the  affected 
airports. 

DATES:  An  effective  date  for  each  SIAP 
is  specified  in  the  amendatory 
provisions. 
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Incorporation  by  reference-approved 
by  the  Director  of  the  Federal  Register 
on  December  31. 1980.  and  reapproved 
as  of  January  1. 1982. 
ADDRESSES;  Availability  of  matters 
incorporated  by  reference  in  the 
amendment  is  as  followrs: 

f^or  Examination 

1.  FAA  Rules  Docket,  FA  A 
Headquarters  Building,  800 
Independence  Avenue,  SW.. 
Washington.  DC  20591; 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located;  or 

3.  The  Flight  hispection  Area  Office 
which  originated  the  SIAP. 

For  Purchase 

Individual  SIAP  copies  may  bo 
obtained  from: 

1.  FAA  Public  Iiiquiry  Center  (APA- 
200),  FAA  Headquarters  Building.  800 
Iiidepeudence  Avenue.  SW.. 
Washington,  DC  20591;  or 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located. 

Hy  Subscription 

Copies  of  all  SLAPs.  mailed  once 
every  2  weeks,  are  for  sale  by  the 
Superintendent  of  Documents,  U.S. 
Government  I'rinting  Office. 
Washington,  DC  20402. 
FOR  FURTHER  INFORMATION  CONTACT: 
Paul  J.  Best,  Flight  Procedures 
Standards  Branch  (AFS-420J,  Technical 
Programs  Division,  FUght  Standards 
Service,  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  Washington.  DC  20591; 
telephone  (202)  267-8277. 
SUPPLEMENTARY  INFORMATION:  1  his 
amendment  to  part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  part  9^) 
establishes,  amends,  suspends,  or 
revokes  Standard  Instrument  Approach 
Procedures  (SIAPs).  The  complete 
rt.-gulatory  description  of  each  SIAP  is 
contained  in  official  FAA  form 
documents  which  are  incorporated  by 
reference  in  this  amendment  under  5 
II.S.C.  552(a),  1  CFR  part  51,  and  §97.20 
of  the  Federal  Aviation  Regulations 
(FAR).  The  appUcable  FAA  Forms  are 
identified  as  FAA  Form  8260-5. 
Materials  incorporated  by  reference  are 
available  for  examination  or  purchase  as 
stated  above. 

The  large  number  of  SIAPs.  their 
complex  nature,  and  the  need  for  a 
special  format  make  their  verl^atim 
publication  in  the  Federal  Register 
expensive  and'impractical.  Further, 
airmen  do  not  use  the  regulatory  text  of 
the  SIAPs.  but  refer  to  their  graphic 


depiction  en  charts  printed  by 
publishers  of  aeronautical  materials. 
Thus,  the  advantages  of  incorporation 
by  reference  are  realized  and 
publication  of  the  complete  description 
of  each  SIAP  contained  in  FAA  form 
documents  is  unnscessary.  The 
provisions  of  this  amendment  state  the 
affected  CFR  (and  FAR)  sections,  with 
the  types  and  effective  dates  of  the 
SIAPs.  This  amendment  also  identifies 
the  airport,  its  location,  the  procedure 
identification  and  the  amendment 
number. 

This  amendment  to  part  97  is  effective 
upon  publication  of  each  separate  SIAP 
as  contained  in  the  transmittal.  The 
SIAPs  contained  in  this  amendment  are 
based  on  the  criteria  contained  in  the 
United  States  Standard  for  Terminal 
Instrument  Approach  Procedures 
(TERPS).  In  developing  these  SIAPs.  the 
TERPS  criteria  were  applied  to  the 
conditions  existing  or  anticipated  at  th-:; 
affected  airports. 

The  FAA  has  determined  through 
testing  that  current  non-loca!izer  type, 
non-precision  instrument  approaches 
developed  using  the  TERPS  criteria  can 
be  flown  by  aircraft  equipprtd  with 
Global  Positioning  System  (GPS) 
equipment.  In  consideration  of  the 
above,  the  applicable  Standard 
Instrument  Approach  Procedures 
(SIAPs)  will  be  altered  to  include  '"or 
GPS"  in  the  title  without  othnrwise 
reviewing  or  modifying  the  procedure. 
Because  of  the  close  and  iinn;e(hate 
relationship  between  these  SIAPs  and 
safety  in  air  commerce,  I  frui  that  notice 
and  public  procedure  before  adopting 
these  SIAPs  are  unnecessar\ . 
impracticable,  and  contfciry  to  the 
public  interest  and,  where  applicable, 
that  good  cause  exists  for  making  .some 
SIAPs  effective  in  less  than  '•'  ....vs. 
The  FAA  has  determined  ih.it  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  Is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  97 

Air  traffic  control.  Airports. 
Navigation  (air). 


Issued  in  Washington.  DC.  on  June  3, 1994. 
Thomas  C.  Accardi. 

Director.  Flight  Standards  Service. 

Adoplion  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  97)  is  amended  by  establishing, 
amending,  suspending,  or  revoking 
Standard  Instrument  Approach 
Prof:edures,  effective  at  0901  UTC  on 
the  dates  specified,  as  follows: 

PART  97— STANDARD  INSTRUMENT 
APPROACH  PROCEDURES 

1.  The  authority  citation  for  part  97 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  app.  1348.  1.354(a). 
1421  and  1510;  49  U.S.C.  106(b):  and  14  CKR 
n.49(b)!2). 

2.  Part  97  is  amended  to  read  as 
follows: 

§§  97.23. 97.27,  S7.33, 97.35    (Amended] 

By  amending:  §97.23  VOR.  VOR/ 
DME,  VOR  or  TACAN,  and  VOR/DME 
or  TACAN;  §  9727  NDB,  NDB./DME; 
§  97.33  RNAV  SIAPs;  and  §  97.35 
COPTER  SL^Ps.  identified  as  follows: 
. . .  Effective  August  16.  1994 

Bethel.  AK.  Dc<hel,  VOR  or  GPS  RUT  IH. 

Anidt.  8 
Bethel.  AK.  Belhel,  VOR  or  GPS  RWY  36. 

Amdt.  7 
Dt!adhorse,  AK,  Doadhorsc.  NDB  or  GPS-,\. 

Amdt.  2 
FJeadhorse.  AK.  Deadhorse.  VOR/DME  or 

TACAN  or  GPS  RWY  22.  Orig 
D<;adhorse.  AK.  Deadhorse.  VOR/DME  or 

TACAN  or  GPS  RWY  4,  Ajndt.  .T 
Kenai.  AK.  Kenai  .Muni.  NDB  or(;P.S-A. 

Amdt.  .3 
Kenai.  AK.  Kenai  Muni.  VOR  or  GPS  RWY 

19,  Amdt.  15 
Kenai.  AK.  Kenai  Muni.  VOR/DME  or  GPS 

RWYl.  Amdt.  5 
Bay  Minett*-.  AL.  Bay  Minette  Muni.  VOR  or 

GPS  RWY  a.  Amdt.  6 
Bessemer.  AL,  Bt.-sscmer.  VOR  or  GPS  RWY 

5.  Amdt.  5 
Brevvton,  AL.  Brcwton  Muni.  VOR^'DME  or 

GPS  RWY  30.  Amdt.  6 
Centre,  AL.  Centre  Muni.  VOR/DME  or  GPS 

RWY  27.  Amdt.  lA 
Huntsville.  AL,  Huntsville  Intl-Carl  T.  |ones 

Field.  NDB  or  GPS  RWY  18R.  Amdt.  13 
Hunt-sville,  AL.  Huntsville  Ind-Carl  T  lones 

Field.  VOR  or  GPS-A.  Amdt  1 1 
Cariisle.  AR.  Carlisle  Muni.  VOR/DME  or 

GPS  RWY  9.  Orig  A 
De<;atur,  AR,  Crystal  Lake.  V  OR/DME  or  GPS 

RWY  in.  Amdt  B 
Fayetlpville,  AR,  Drake  Field.  VOR  or  GPS- 

A.  Amdt.  24 
F.nyetteville.  AR.  Drake  Field.  VOR/DME  or 

GPS  RWY  34.  Orig. 
.Morrliton,  AR.  Morrilton  Muni.  NDB  or  GPS 

RWY  27.  Ong. 
Morrilton.  AR.  Petit  Jean  Park.  NDB  or  GPS 

RWV  2.  Amdt.  2 
Pocahontas,  AR,  Nick  Wilson  Field,  VOR  or 
GI'S  RWY  3fi.  Amdt  6 
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NEB 


,  Areata,  VO  R/DME 


Chandler,  AZ,  Stellar  Airpark, 

A.  Amdt.  1 
Flagstaff,  A2,  Flagstaff  Pullian 

A.  Amdt.  3 
Flagstaff.  AZ,  Flagstaff  Pulliair 

GPSRWY21,Orig. 
Arcata/Eureka,  CA,  Areata, 

Amdt.  7 
Arcata/Eureka.  CA,  Areata.  VG|? 

14.  Amdt.  7 
Arcata/Eureka,  CA 
RWY  2,  Amdt.  7 
Blvthe.  CA,  Blythe,  VOR/DME 

26.  Amdt.  5 
Blythe,  CA.  Blythe,  VOR  or 
Davis,  CA,  University,  VOR  or 

Amdf.  1 
Lincoln,  CA,  Lincoln  Muni,  Vi 

RWY  15,  Amdt.  3 
Ixw  Banos.  CA.  Los  Bancs  Mur  I 

or  GPS  RWY  14,  Amdt.  3 
lx)S  Bancs.  CA,  Los  Banos  Mur 

or  GPS  RWY  32.  Amdt.  4 
Oakdale,  CA,  Oakdale.  VOR  or 

Amdt.  5.^ 
Santa  Rosa,  CA.  Sonoma  Counik' 

GPS  RWY  32.  Amdt.  19 
Santa  Rosa,  CA,  Sonoma  Count  y 

or  GPS  RWY  14,  Amdt.  2 
Upland.  CA.  Cable.  VOR  or  GP:  I 

Amdt.  7 
Akron,  CO,  Akron-Washington 

or  GPS  RWY  29.  On g. 
Fort  Coilins/Loveland,  CO,  For 
I-oveland  Muni,  VOR/D.ME 
Amdt.  6A 
Fort  Coilins/Loveland.  CO.  For^ 
Lovfrland  Muni.  VOR/DME 
RWY  33.  Amdt.  5A 
Furt  Coilins/Loveland,  CO.  For 
Loveland  Muni.  VOR/DME 
RWY15,  Amdt.  4B 
Danbury,  CT,  Danbury  Muni 

A.  Amdt.  7 
Danbury.  CT,  Danbury  Muni 

RNAV  or  GPS  RWY  26.  Amc 
Washington,  DC.  Washington 

RNAV  or  GPS  RWY  3,  Amdt. 
Washington.  DC.  Washington 

RNAV  or  GPS  RWY  33,  Amdl 
Laurel,  DE,  Laurel,  VOR/DME 

32,  Orig. 
Daytnna  Beach.  FL,  Deytona 

VOR  or  GPS  RWY  16,  Amdt. 
I>avtoi)a  Beach,  FL.  Daytona 

NDB  or  GPS  RWY  7L.  Amdt. 
Fort  Lauderdale,  FL.  Fort 

Executive.  RNAV  or  GPS  RW ' 
Jacksonville,  FL.  Jacksonville 

GPS  RWY  7,  Amdt.  9 
Jacksonville,  FL,  Jacksonville 

GPS  RWY  31,  Orig. 
Orlando,  FL.  Orlando  Intl 

RWY18L,  Amdt.  5 
Orlando,  FL,  Orlando  Intl 

RWY  18R,  Amdl.  5 
Orlando.  FL,  Orlando  Intl 

RWY  36L,  Amdt.  4 
Olando,  FX.  Orlando  Intl 

RWY  36K.  Amdt.  9 
Athens,  GA,  Athen.s/Ben  Epps, 
,     RWY  2,  Amdt.  10 
Athens,  GA,  .Athens/Ben  Epps, 

RWY  27,  Orig. 
Athens,  GA,  Athens/Ben  EpiK, 
RWY  20,  Amdt.  2 


VORorGPS- 
VOR  or  GPS- 

.  VOR/DME  or 
or  GPS-A. 
or  GPS  RWY 
or  GPS 

br  GPS  RWY 


;rv/ 


Nit 


,or 


1  Bei  i». 


:  Laude  rdale 


Inil 


(In;l 


,  VOR  DME 


VOR  DME 


,  VORj  D.ME 


,  VORi  DME 


GP>-A,Aradt.  6 

::;ps  rwy  i6, 

QRorGPS 

,  VOR/DME 

VOR/DME 

CPS  RWY  10. 

VOR  or 

VOK/DME 

RWY  6. 

County.  VOR 

Collins- 
:  of  GPS-A. 

(k>llins- 
RNAV  or  GPS 


Collins- 
AVorCPS 


V  DR  or  CPS- 


VPR/DME 

4 
Nbtional. 

a 

ional. 

5 

GPS  RWY 


!:h  RBRional, 
7A 
Beich  Regional , 

13 


■ ; 


a.  Amdt.  2 
.NDB  or 


VOR  or 
or  GPS 
or  GPS 
or  GPS 
:  or  GPS 
1  OR  or  GPS 
riDBorGPS 
INAVorGPS 


Athens.  GA.  Athens/Ben  Epps,  RNAV  or  GPS 

RWY  9.  Amdt.  1 
Cochran.  GA.  Cochran.  VOR/DME  or  GPS 

RWY  5,  Amdt.  5 
Covington,  GA.  Covington  Muni.  VOR/DME 

or  GPS  RWY  9,  Amdt,  2 
Covington.  GA,  Covington  Muni.  NDB  or  GPS 

RWY  27,  Orig. 
Newnon,  GA,  NeKTian-Cowcta  County.  VOR/ 

DME  or  GPS-A.  Amdt.  5 
Newnan,  GA,  Newnan-Coweta  County,  NDB 

or  GPS  RWY  32,  Amdt.  1 
Honolulu.  HI.  Honolulu  Intl.  VOR/DME  or 

TACAN  or  GPS-B,  Amdt.  2 
Honolulu,  HI,  Honolulu  Intl.  NDB  or  GPS 

RWY  3L.  Amdt.  19 
Honolulu,  HI,  Honolulu  Intl.  VOR  or  TACAN 

or  GPS  RWY  4R,  Orig. 
Honolulu,  HI,  Honolulu  Intl,  VOR  or  TACj\N 

or  GPS-A,  Amdt.  1 
Ames.  lA,  Ames  .Muni,  VOR  or  GPS  RWY  31 , 

Amdt.  8A 
Cedar  Rapids.  lA,  Cedar  Rapids  Muni.  RNAV 

or  GPS  RWY  31,  Amdt.  7 
Codar  Rapids,  lA.  Cedar  Rapids  Muni.  VOR 

orGPSRWY27,  AmdLll 
Cedar  Rapids,  LA,  Cedar  Rapids  Muni,  VOR 

or  GPS  R\\f\  9,  Amdl.  16 
Cedar  Rapids,  lA.  Cedar  Rapids  Muni,  RNAV 

or  GPS  RWY  13,  Amdt.  8 
Muscatine.  lA.  Muscatine  Muni,  NDB  or  GPS 

RWY  5.  Amdt.  12 
Ottumwa.  LA.  Ottumwa  Industrial.  VOR/D.ME 

or  GPS  RWY  13.  Amdt.  6A 
Ottumwa.  lA.  Ottumwa  Industrial.  VOR  or 

GPSRWY31./Vmdt.  14A 
Ottumwa,  lA,  Ottumwa  Industrial,  RNAV  or 

GPS  RWY  22,  Amdt.  3 
Osceola,  lA,  Osceola  Muni.  VOR/DME  or 

GPS  RWY  18.  Orig. 
Pella.  L\,  Pella  Muni.  NDB  or  GPS  RWY  34. 

Amdt.  6 
Caldwell.  ID.  Caldwell  Industrial,  NDB  or 

GPS  RWY  30.  Amdt.  3A 
Pocatello.  ID.  Pocatello  Regional.  VOR  or 

TACAN  or  GPS  RWY  3,  Amdt.  15 
Carbondale/Murphvsboro.  IL.  Southern 

Illinois,  VOR  or  GPS-A,  Amdt.  5A 
Champaign/Urbana.  IL,  University  of  Illinois- 
Willard.  VOR/DME  or  GPS  RWY  22R, 
Amdt.  7 
Champaign/Urbana.  IL,  University  of  Ulinois- 

Willord.  VOR  or  GPS  RWY  4L,  Amdt.  10 
Danville,  IL,  Vermilion  County,  VOR'DME  or 

GPSRWY3.  Amdt.  11 
Danville,  IL,  Vermilion  County,  VOR  or  GPS 

RWY  21,  Amdt,  13 
Effingham.  IL.  Effingham  County  Memorial, 

VOR  or  GPS  RW Y  1 .  Amdt.  9 
Frankfort,  IL,  Fnmkfort,  VOR  or  GPS  RWY 

27,  Amdt.  3 
Robinson.  IL,  Robinson  Muni.  VOR  or  GPS 

RWY  27,  Amdl.  4 
Robinson,  IL,  Robinson  Muni.  VOR  or  GPS 

RWY  17,  Amdt.  4 
Alexandria,  IN.  Alexandria,  VOR  or  GPS 

RWY  27,  Amdt.  8 
Bloomington,  IN.  Monroe  County.  VOR  or 

GPS  RWY  6.  Amdt.  16 
Bloomington,  IN,  Monroe  County.  VOR  or 

GPSRVVY24,  Amdt.  10 
Bloomington,  IN,  Monroe  County.  VOR  or 

GPS  RWY  17,  Amdl.  11 
Brazil,  IN,  Brazil  Clay  County.  VOR  or  GPS 

RWY  9,  Amdt.  6 
Evansville.  IN.  Evnnsville  R.!g)on.il.  VOR  or 
GPS  RWY  4,  Amdl.  5 


Fort  Wayne,  IN,  Fort  Wayne  International, 

VOR  or  GPS  RWY  14.  Amdt.  15 
Fort  Wayne,  IN.  Fort  Wayne  International, 

VOR  or  TACAN  or  GPS  RWY  23.  Amdt.  11 
Fort  Wayne.  IN,  Fort  Wayne  International, 

VOR  or  TACAN  or  GPS  RWY  5,  Amdt.  18 
Fort  Wayne.  IN.  Smith  Field.  VOR  or  GPS 

RWY  13.  Amdt.  7 
Frankfort.  IN,  Frankfort  Muni.  NDB  or  GPS 

RWY  9.  Orig. 
Atchison.  KS.  Amelia  Earhart,  VOR/DME 

RNAV  or  GPS  RWY  16.  Amdt.  3 
Atchison.  KS,  Amelia  Earhart.  VOR/DME  or 

GPS-A.  Amdt  3 
Augusta,  KS.  Augusta  Muni,  VOR/DME 

RNAV  or  GPS  RWY  36,  Orig.  A 
Augusta,  KS,  Augusta  Muni,  VOR  or  GPS-A, 

Orig. 
Qav  Center.  KS.  Clay  Center  Muni.  NDB  or 

GPS  RWY  35.  Amdl.  1 
Coffeyville,  KS.  Coffeyville  Muni.  VOR/DME 

or  GPS-A.  Amdt.  5 
Coffeyville,  KS.  Coffeyville  Muni  NDB  or 

GPS  RWY  35,  Orig. 
Salina,  KS.  Salina  Muni.  VOR  or  GPS  RWY 

17,  Orig. 
Salina.  KS,  Salina  Muni,  NDB  or  GPS  RWY 

35,  Amdt.  15 
Campbeilsville.  KY.  Taylor  County.  NDB  or 

GPS  RWY  23,  Amdt.  2 
Campbellville.  KY.  Taylor  Coimtv,  VOR/DME 

or  GPS-A,  Amdt  4 
Elizabethlown,  KY.  Addington  Field,  VOR  or 

GPS-A.  Amdt.  2 
Elizabethlown.  KY.  Addington  Field.  RNAV 

or  GPS  RWY  5,  >Vmdt.  2 
Alexandria,  LA.  Alexandria  Esler  Regional. 

VOR  or  GPS  RWY  32.  Ajndt.  13B 
Baton  Rouge.  LA.  Baton  Rouge  Metropolitan. 
Ryan  Field.  VOR  or  GPS  RWY  4L.  Amdt. 
15 
Baton  Rouge,  LA,  Baton  Rouge  Metropolitan. 
Ryan  Field.  NDB  or  GPS  RWY  13,  /Vmdt. 
23 
Jennings.  LA.  Jennings.  VOR/DME  or  GPS 

RWY  8,  Orig. 
Lake  Charles.  LA,  Lake  Charles  Regional, 

R>JAV  or  GPS  RWY  5.  /Vmdt.  3 
Lake  Charles,  l^.  Lake  Charles  Regional, 

RNAV  or  GPS  RW^'  23,  Amdt.  3A 
Bedford,  MA,  I^umce  G  Hanscom  Fid,  NDB 

or  GPS  RWY  29,  Amdt.  5A 
Bc'Jford,  MA.  Laurence  G  Hanscom  Fid.  VOR 

or  GPS  RV^  23,  Amdt.  8A 
Hyannis.  MA,  Barnstable  Muni-Boardman/ 
Polando  Field.  VOR  or  GPS  RWY  6.  Amdt. 
6A 
Northampton,  MA.  Northampton,  VOR  or 

GPS-A  Amdt.  2 
Baltimore.  MD,  Merlin  State,  NDB  or  GPS 

RVVY15.  Amdt.  7A 
Baltimore.  MD.  Martin  State,  NDB  or  GPS 

RWY  33.  /Vmdt.  7A 
Augusta.  ME,  Augusta  State.  VOR  or  GPS 

RWY  35.  Amdt.  5 
Sanford.  ME,  Sanford  .Muni.  VOR  or  GPS 

RWY  7,  Amdt.  3A 
Wiscassct,  ME.  Wiscaiiset,  NDB  or  GPS  RWY 

25.  Amdl.  4 
Alp«na.  MI.  Alpena  County  Regional,  VOR  or 

GPS  RWY  19,  Amdt.  14 
Alpena,  Ml,  Alpena  County  Regional,  NDB  or 

GPS  RWY  1,  Amdt.  6 
Benton  Harbor.  MI,  Ross  Field-Twin  Gties. 

VOR  or  RWY  9.  Amdt.  8 
Escanaba,  MI,  Delta  County,  VOR  or  GPS         , 
RWY  9,  .Amdt.  13  I 
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Escanaba,  MI,  Delta  County,  VOR  or  GPS 

RWY  18,  Amdt.  7 
Escanaba,  MI,  Delta  County,  VOR  or  GPS 

RWY  27,  Amdt  11 
lackson,  MI,  Jackson  County-Reynolds  Field, 

VOR  or  GPS  RWY  24,  Aradt.  21 
lackson,  MI,  Jackson  (^junty-Reynolds  Field, 

VOR  or  GPS  RWY  6.  Amdt.  19 
Kalamazoo.  MI,  Katamazoc/Battie  Creek  Intl, 

VOR  or  GPS  RWY  1 7.  Amdt.  17 
Kalamazoo,  Ml,  Kainmazoo/Batfle  Creek  Intl, 

VOR  or  GPS  RWY  ?.5  Amdt.  16 
Pnrt  Huron,  MI,  Saint  Clair  County  Intl,  VOR/ 

DME  RNA  V  or  GPS  KWY  22,  Amdt.  1 
Au.stJn,  MN.  Ausilii  Muni,  VOR  or  GPS  RWY 

la,  Orig.  A 
Aimtin.  MN,  Austin  Muni,  VOR  or  GPS  RWY 

y,.  Orig.  B 
liiernational  Fallj^,  MN',  Falls  Intl,  VOR  or 

GPSPWYl3,Amd!.  12A 
International  Falls,  MN.  .^alls  Intl,  NDB  or 

GPSRVVY31.Amdl.  7A 
Little  Falls,  MN.  Liiik  Falls-Morrison 

County,  NDB  or  (,i'S  RWY  30,  Amdt.  4 
Minneapolis,  MN,  Minneapolis-St  Paul  Intl 
(Wold  Chamberlain).  NDB  or  GPS  RWY  4, 
Amdt.  17 
Minneapolis,  MN,  Minneapo)is-St  Paul  Intl 
(Wold  Chamberlain),  NDB  or  GPS  RWY 
29L,  Amdt.  22 
Montevideo,  MN,  Montevideo-Chippewa 
County,  VOR  or  GPS  RWY  14,  Amdt.  4 
Moose  Lake,  MN,,  Moose  Lake  Carlton 

County,  NDB  or  GPS  RWY  4,  Orig. 
Kansas  City,  MO.  Kansas  City  Intl,  VOR  or 

GPS  RWY  27,  Amdt.  14 
Kansas  City,  MO,  Kansas  City  Intl,  NDB  or 

GPS  RWY  9,  Amdt.  8 
Kirksville,  MO,  Kirksville  Regional,  VOR/ 

DME  RNAV  RWY  18,  Amdt.  6 
Kirksville,  MO,  Kirksville  Regional,  VOR/ 

DME  RNAV  RWY  36  Amdt.  7 
Mol)erly,  MO,  Omar  N.  Bradley,  RNAV  or 

GPS  RWY  31.  Amdt.  1 
Moberly,  MO,  Omar  N.  Bradley,  VOR/DME  or 

GPS~A,  Amdt.  3 
Moberly,  MO,  Omar  N.  Bradley,  RNAV  or 

GPS  RWY  13,  Amdt.  1 
Indianola,  MS,  Indianola  Muni,  NDB  or  GPS 

RVv^Y  35,  Amdt.  4 
Indianola,  MS,  Indianola  Muni,  NDB  or  GPS 

RWY  17,  Amdt.  4 
Jackson,  MS,  Hawkins  Field,  RNAV  or  GPS 

RWY  16,  Amdt.  4 
Mc  Comb,  MS.  Mc  Comb-Pike  County-John  E. 
Lewis  Field,  RNAV  or  GPS  RWY  33,  Amdt. 
6 
Meridian,  MS,  Key  Field,  RNAV  or  GPS  RWY 

19,  Amdt.  3 
Oxford,  MS,  University-Oxford,  RNAV  or 

GPS  RWY  9,  Amdt.  2 
Oxford,  MS,  Universitv-Oxford,  RNAV  or 

GPS  RWY  27,  Amdt'  2 
Lewistown,  MT,  Lewistown  Muni,  VOR  or 

GPS  RWY  7.  Amdt.  14 
Sidney.  MT,  Sidney-Richland  Muni,  NDB  or 

GPS  RWY  1,  Amdt.  1 
Sidney,  MT,  Sidney-Richland  Muni,  NDB  or 

GPS  RWY  19,  Amdt.  3 
Asheville,  NC,  Asheville  Regional,  NDB  or 

GPS  RWY  34,  Amdt.  18 
Fayetteville  NC,  Fayetteville  Regional/ 
Grannis  Field,  VOR  or  GPS  RWY  28,  Amdt. 
7 
Greensboro,  NC,  Piedmont  Triad  Intl,  NDB  or 
GPS  RWY  14,  Amdt.  15 


Greensboro,  NC,  Piedmont  Triad  Intl,  VOR  or 

GPS  RWY  5,  Amdt.  12 
Greensboro,  NC,  Piedmont  Triad  Intl,  VOR/ 

DME  or  GPS  RWY  23,  Amdt.  9 
Greensboro,  NC,  Piedmont  Triad  Intl,  VOR/ 

DME  or  GPS  RWY  32,  Amdt.  3 
Louisburg,  NC,  Franklin  County,  VOR/DME- 

A.  Orig.  A 
Rocky  Mount,  NC,  Rocky  Mount-Wilson, 

NDB  or  GPS  RWY  4,  Amdt.  8 
Rocky  Mount,  NC,  Rocky  Mount-Wilson, 

VOR/DME  or  GPS  RWY  22,  Amdt.  1 
Rutherfordton,  NC,  Rutherford  County,  VOR 

or  GPS  RWY  36,  Amdt.  4 
Williston,  ND,  Sloulin  Field  Intl,  VOR  or  GPS 

RWY  11,  Amdt.  12A 
Williston,  ND,  Sloulin  Field  Intl,  VOR/DME 

orGPSRWY29,  Amdt.  3A 
Aurora,  NE,  Aurora  Muni,  NDB  or  GPS  RWY 

16,  Amdt.  2 
Bassett,  NE,  Rock  County,  NDB  or  GPS  RWY 

31,  Amdt.  2 
Beatrice,  NE,  Beatrice  Muni,  VOR  or  GPS 

RWY  35.  Amdt.  5 
Beatrice,  NE,  Beatrice  Muni,  VOR  or  GPS 

RWY  13,  Amdt.  15 
Holdrege,  NE,  Brewrster  Field,  NDB  or  GPS 

RWY  18,  /Vmdt.  6 
Holdrege,  NE,  Brewster  Field,  VOR/DME  or 

GPS-A,  Amdt.  2 
Wahoo,  NE,  Wahoo  Muni,  NDB  or  GPS  RWY 

20,  Amdt.  2 
Rochester,  NH,  Skyhaven,  NDB  or  GSP  RWY 

33,  Amdt.  4 
Rochester.  NH.  Skyhaben.  VOR/DME  or 

GPS-A,  Amdt.  1 
Atlantic  City,  Atlantic  City  Muni/Bader 
Field,  VOR  or  GPS  RWY  1 1 ,  /Vmdt.  4 
Atlantic  City,  Atlantic  City  Muni/Bader 

Field,  VOR  or  GPS-A,  Aradt..4 
Atlantic  City.  Atlantic  City  Muni/Bader 

Field.  VOR  or  GPS-B,  Amdt.  1 
Morristown,  NJ,  Morristown  Muni,  NDB  or 

GPS  RWY  23,  Amdt.  6B 
Morristown,  NJ,  Morristown  Muni,  NDB  or 

GPS  RWY  5,  Amdt.  11 
Alamogordo,  NM,  Alamogordo-While  Sands 

Regional,  VOR  or  GPS  RWY  3,  Orig. 
Farmington,  NM,  Four  Comers  Regional, 

VOR  or  GPS  RWY  25,  Amdt.  8 
Farmington,  NM,  Four  Comers  Regional, 

VOR/DME  RWY  7,  Amdt.  3 
Battle  Mountain,  NV,  Battle  Mountain,  VOR/ 

DME  or  GPS  RWY  3,  Amdt.  4 
Battle  Mountain,  NV,  Battle  Mountain.  VOR 

or  GPS-A.  Amdt.  3 
Fast  Hampton,  NY,  East  Hampton,  RNAV  or 

GPS  RWY  28,  Amdt.  1 
East  Hampton.  NY,  East  Hampton,  VOR  or 

GPS-A,  Amdt.  9 
East  Hampton,  NY,  East  Hampton.  RNAV  or 

GPS  RWY  10.  Amdt.  4 
Montgomery.  NY,  Orange  County,  VOR  or 

GPS  RWY  8,  Amdt.  7 
Monticello,  NY.  Monticello.  VOR/DME  or 

GPS  RWY  1.  Amdt.  2 A 
Monticello,  NY,  Sullivan  County  Intl,  NDB  or 

GPS  RWY  15,  Amdt.  6 
Ne*  York,  NY,  John  F.  Kennedy  Intl,  VOR/ 
DME  or  TACAN  or  GPS  RWY  22L,  Amdt. 
4 
New  York,  NY,  John  F.  Kennedy  Intl,  VOR 

or  GPS  RWY  4L/R,  /Vmdt.  15 
New  York,  NY,  John  F.  Kennedy  Intl,  VOR 

or  GPS  RWY  13L/13R,  /Vmdt.  17 
New  York,  NY,  John  F.  Kennedy  Intl,  VOR/ 
DME  or  GPS  RWY  31L,  /Vmdt.  11 


Cleveland,  OH,  Cleveland-Hopkins  Intl, 
VOR/DME  RNAV  or  GPS  RWY  10,  /Vmdt. 
11 
Cleveland,  OH,  Cleveland-Hopkins  Intl, 
VOR/DME  RNAV  or  GPS  RWY  18,  /Vmdt. 
10 
Cleveland,  OH,  Cleveland-Hopkins  Inti,  NDB 

or  GPS  RWY  23L,  Amdt.  1 
Cleveland,  OH,  Cleveland-Hopkins  Intl,  NDB 

or  GPS  RWY  5R,  Amdt.  5 
Cleveland,  OH,  Cleveland-Hopkins  Intl, 
VOR/DME  RNAV  or  GPS  RWY  36,  Amdf 
10 
Dayton,  OH,  James  M  Cox  Dayton  Intl,  VOR/ 

DME  RNAV  or  GPS  RWY  6R,  Amdt.  8 
Dayton,  OH.  James  M  Cox  Dayton  Intl,  NDB 

or  GPS  RWY  6L,  Amdt.  5 
New  Philadelphia,  OH,  Harry  Clever  Field, 

VOR/DME  or  GPS-B,  Amdt.  2 
Painesville,  OH.  Concord  Airpark,  VOR/DME 

or  GPS-A,  Amdt.  1 
Youngstown,  OH,  Youngstown  Elser  Metro. 

VOR  or  GPS-C,  Orig.  A 
Zanesville,  OH,  Zanesville  Muni,  VOR  or 

GPS  RWY  22,  Amdt.  3 
Zanesville,  OH.  Zanesville  Muni,  NDB  or 

GPS-A,  Amdt.  1 
Zanesville,  OH.  Zanesville  Muni,  VOR  or 

GPS  RWY  4,  Amdt.  6 
Altus,  OK,  Altus  Muni,  RNAV  or  GPS  RWY 

17,  Orig. 
Alius.  OK,  Altus  Muni,  VOR  or  GPS-A, 

Amdt.  4 
Buffalo.  OK.  Buffalo  Muni,  NDB  or  GPS-A, 

Amdt.  1 
Chickasha.  OK.  Chickasha  Muni.  NDB  or  GPS 

RWY  17,  Orig. 
Chickasha,  OK,  Chickasha  Muni,  RNAV  or 

GPS  RWY  35,  Orig. 
Chickasha.  OK.  Chickasha  Muni.  VOR/DME 

or  GPS-A,  Orig. 
Pauls  Valley,  OK,  Pauls  Valley  Muni,  NDB  or 

GPS  RWY  35,  Amdt.  2 
Perry,  OK.  Perry  Muni.  VOR/DME  or  GPS 

RWY  17.  Amdt.  1 A 
Okmulgee,  OK,  Okmulgee  Muni.  NDB  or  GPS 

RWY17,  Amdt.  3 
Okmulgee.  OK,  Okmulgee  Muni,  VOR  or  GPS 

RWY  22,  Amdt.  1 
Baker,  OR,  Baker  City  Muni.  VOR/DME  or 

GPS  RWY  12.  Amdt.  10 
Baker.  OR,  Baker  City  Muni,  VOR  or  GPS-A 

Orig. 
North  Bend,  OR.  North  Bend  Muni,  VOR  or 

GPS-A,  Amdt.  28 
North  Bend,  OR,  North  Bend  Muni.  NDB  or 

GPS  RWY  4.  /Vmdt.  28 
North  Bend.  OR,  North  Bend  Muni.  VOR/ 

DME  or  GPS-B.  Amdt.  3 
Butler.  PA,  Butler  County/K  W  Scholter 
Field.  RNAV  or  GPS  RWY  26.  Amdt.  2 
Butler,  PA,  Butler  County/K  W  Scholter 

Field.  VOR  or  GPS-A,  Amdt.  5 
Du  Bois.  PA.  Du  Bois-Jefferson  County. 

RaNAV  or  GPS  RWY  7.  Amdt. 
Corry,  PA,  Corry-Lawrence,  NDB  orCPS 

RWY  14.  Amdt.  4 
Langhome,  PA,  Buehl  Field,  VOR  or  GPS-A, 

Orig. 
Latrobe,  PA,  Westmoreland  County.  NDB  or 

GPS  RWY  23,  Amdt.  12 
Reading,  PA,  Reading  Regional/Carl  A  Spaatz 

Field,  RNAV  or  GPS  RWY  13.  Amdi.  7 
Reading.  PA,  Reading  Regional/Carl  A  Spaatz 

Field.  RNAV  or  GPS  RWY  18,  Amdt.  7 
West  Chester,  PA,  Brandywine.  VOR  or  GPS- 
A,  Amdt.  2 
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Providence.  HI.  Theodore 

State.  VOR/DME  or 
.San  |uan.  PR.  Luis  Muno: : 
or  GPS  RVVY  26.  Amdt. 
Bennettsville.  SC. 

GPS  RWY  6.  Amdt.  3 
Clemson.  SC,  Clemson-O 

DME  or  GPS  RVV^'  25 
Manniiif?.  SC.  Sanlee 

or  GPS  RWY  2.  Aindt 
Manning.  SC,  Santee 

DME  or  GPS-A.  Anidt 
Marion.  SC.  Marion  Coun 

RWY  4.  Amdt  3 
Spartanburg.  SC.  Spartan 

Memorial.  RNAV  or 
{telle  Fourche.  SD,  Belle 

NDBorGPSRWY31 
Hritton.  SD.  Britfon  Muni 

t3.  Amdt.  3 
Chattanooga.  TN.  Lovell 

RVVY  33.  Amdt.  16 
Knoxville.  TN.  McChee-T 

RWY  23L.  Amdt.  4 
Knoxville.  TN.  McChee-T 

RWY  23R.  A.-ndt.  6 
Nashville,  TN.  Nashville 
D.MEorCPSRWYn. 
Oneida.  TN.  Scott  Muni 

23.  Amdt.  4 
Kockvvood.  TN,  Rockwooc 
or  GPS  RWY  22.  Amdt. 
I  iiion  City.  TN.  Everett-; 

RVVY  I.  Amdt.  5 
Alice.  TX.  Alice  Intl.  Vi 

Amdt  11 
Amarillo.  T.X.  .'Kmafillo  In 

RWY  22.  Amdt.  25 
Amarillo.  TX.  Tradewind 

RWY  35.  Amdt,  7 
Itay  City.  TX.  BaV  City  Mu 

GPS-A,  Amdt.'4 
H«aumi<nt/'Port  Arthur 
VOR/DME  or  TACAN  o« 
Amdt.  6 
Brownfield.  TX.  lerry  Cx>ii: 

RWY  2.  Amdt  1 
B.t)v%-nville.  TX.  Brownsvi 
Island  Intl.  R.N'AV  or  GP  ; 
3 
Rmwaiville.  TX.  Brovvnsv 
Island  Intl.  R.NAV  orGP; ; 
:» 
Coleman.  TX.  Coleman 

RWY  15.  Amdt.  l 
College  Station.  TX.  Easte 

DME  or  GPS  RWY  23 
(jinro^.  TX.  Montgomery 

C;PS  RWY  32.  Grig. 
Cijrpus  Christi,  TX.  Corpus 
or  TACAN  or  GPS  RWY 
(k^irsicana,  TX.  C  David  Cai 
Qirsicana  Muni.  NDB  or 
Amdt.  2 
liorsicana.  TX.  C  David 
C^rsicana  Muni.  NDB  or 
Amdt.  1 
Dallas.  TX.  Addison.  VOR' 

GPS  RWY  33.  Amdt.  2 
Dallas.  TX.  Redbird.  VOK  fi 

Amdt.  I 
Itallas.lX.  Redbi-d.NOB 

Amdt.  8 
Dnllas,  TX.  Redbird.  VORT. 

17.  Orig. 
Dallas-Fort  Worth.  TX.  Dall  i 
latl.NDBorGPSRWYT 


Francis  Green 
;  RVVY  16.  Amdi.  4 
Marin  Intl.  VOR 
18 
Marltx+o  County.  NDB  or 


o 


onee  County.  VOR/ 
irig. 
r  Regional.  NDB 


Regional.  VOR.' 
V.  NDB  or  GPS 


iurg  Downtown 
RWY  4.  Amdt  f,.\ 
rr  he  Municipal. 

NDB  or  GPS  RWY 


Id.  VOR  or  GPS 

•son.  VOR  or  GPS 

son.  VOR  or  GPS 

I  iternational.  VOR/ 
/^mdt.  12 
riDBorCPSRWY 

Mui.i.  VOR'DME 

wart.  NDB  or  GPS 

rGPSKWV  .11. 

1.  VOR  or  GPS 

RNAV  or  GPS 

u.  VOR;T)ME.)r 


|ef  en 


■-Sion  County. 
C;PSRWY34 

iity.  NDBorC.PS 

e/ South  Padre 
RWY  17.  Anuli 

llf.-South  Pddre 
RSVY  3S.  Amdt 


Ml  ni.  NDBi.rGPS 


r  %■ 


And 
C  ou 


.ood  Field.  VOR/ 
t.  \ 
iilv.  RNAV  fir 


Christi  Intl.  VOR 
7.  Amdt.  1 
ipt)e!l  Field- 
r.PSRWV  14. 


Car  ipl 


l«-l!  Field 
;PS  RVVT  32, 

KMKRNAVi.r 
GPS  RWY  II. 
C;f'S  RW\  35. 

MF(.f(;PSRW\ 


is-l'o.-t  Worth 
K.  Amdt  8 


Dumas.  TX.  Moore  Countv.  VOR/DME  or 

GPS-A.  Amdt.  5 
Dumas.  TX.  Moore  County.  NDB  or  GPS 

RWY  1.  Amdt.  3 
Dumas.  TX.  Moore  County,  VOR/DME  RNAV 

orGPSRWYl9.  Amdt.  3 
Decatur.  TX,  Decatur  Muni.  VOR  or  GPS-A. 

Amdt.  4 
Ei  Paso.  TX.  El  Paso  Intl.  VOR  or  GPS  RWY 

26L.  Amdt.  2 
Fort  Worth.  TX.  Fort  Worth  SpinLs,  RNAV  or 

GPS  RWY  35  L.  Amdt.  lA 
Georgetown. TX,  Georgetown  Muni.  .\'DB  or 

GPS  RWY  18.  Amdt.  4A 
Price.  LTT.  Carbon  Countv.  VOR  or  GPS  RWY 

36.  Orig. 
Provo.  UT.  Provo  Mum.  VOR  or  GPS  RWY 

13.  Orig. 
Manassas.  V.\.  Manassas  Regional/Harry  P 

Davis  Field,  NDB  or  GPS-A.  Amdt.  8 
Manassas.  \'.\,  Manassas  Regional/Harry  P 
Davis  Field.  VOR/'DME  RNAV  or  GPS  RWY 
16R.  Amdt.  7 
Newport  News.  VA.  Newport  News/ 
Williamsburg  Intl,  NDB  or  GPS  RWY  2, 
Amdt.  4 
Newport  News,  VA,  New  port  News/ 
Williamsburg  Intl.  NDB  or  GPS  RWY  20. 
Amdt.  3A 
Richmond/Astiland.  V.\.  Hano\er  Countv 

Muni.  NDB  or  GPS  RVVY  16,  Amdt.  1 
South  Hill,  VA.  Mecklenburg-Brunswick 
Regional.  NDB  or  GPS  RWY  1,  Amdt,  1 
Sprmgfieid.  VT.  Hartness  State  (Springrield), 

NDB  or  GPS-A.  Amdt.  4 
Tacoma.  W.-\.  Tocoma  Narrows.  .NDB  or  GPS 

RVVY  35.  Amdt.  6 
Walla  Walla.  WA.  Walla  Walla  Regional. 

VOR  or  GPS  RVVY  2.  Amdt.  10 
Walla  Walla.  WA.  Walla  Walla  Regional, 

NDB  or  GPS  RVVY  20.  Amdt.  5 
Walla  Walla.  WA.  Walla  Waila  Regional. 

VOR  or  GPS  RWY  16.  Amdt.  1 1 
Appleton.  WI.  Outagamie  County.  VOR/DME  • 

or  GPS  RWY  21.  Orig. 
Eagle  River.  VVI.  Eagle  River  Union.  VOR/ 

DME  or  GPS  RWY  4.  Amdt.  1 
I'ond  Ou  Lac.  VVI.  Fond  Du  Lac  Countv.  VOK/ 

DME  or  GPS  RW^'  18.  Amdt.  6 
Kenosha.  VV!.  Kenosha  Regional.  VOK  or  GPS 

RWY  24R.  Orig. 
Kenosha.  WI.  Kenosha  Regional.  VOK  or  GPS 

RWY  14.  Orig. 
U  Crosse.  WI.  La  Crosse  Muni.  VOR  or  GPS 

RWY  36.  Amdt.  2 
Lone  Rock.  WI,  Tri-County  Ri.-gio.'ial.  K\A^' 

or  GPS  RWY  27,  /Vmdt  6 
Madison,  WI.  Dane  County  Regional-Truav 
Field.  VOR  or  TACAN  or  GPS  RVVY  31. 
Amdt.  24 
Madiscn.  VVI.  Dane  Countv  Regional-Truav 
Field.  VOR  or  TACAN  or  GPS  RWY  13. 
.Amdt.  23 
Merrill.  WI.  Merrill  Muni.  NDB  or  GPS  RW  V 

7.  Amdt.  2 
Charleston.  WV.  Yeager,  VORy'DME  RNAV  or 

GPS  RWY  15.  Amdt.  2 
Charleston,  WV.  Yeager.  VOR/D.ME  RNAV  or 

GPS  RWY  33.  Amdt.  2 
Cowley-Lovell-Byron.  WY.  North  Big  Horn 

County.  NDB  or  GPS  RVVY  9.  Amdt.  1 
Pinedale.  WY.  Ralph  Wenz  Field.  NDB  or 

GPS  RWY  29.  Orig. 
Powell.  WY.  Powell  Muni.  NDR  or  GPS  KWV 
!1.  Amdt    I 


The  followi.^g  are  connected 
procedure  titles  adding  "or  GPS" 
published  in  Transmittal  Letter  94-10 

Daggett,  CA.  Barstow-Daggett,  VOR  or 

TACAN  or  GPS  RVVY  22,  .Amdt.  8 
New  Haven.  CT,  Tweed-New  Haven.  VOR  or 

GPS-A.  Amdt.  2A. 
Louisville,  KY.  Bowman  Field.  NDB  or  GPS 

RWY  32.  Amdt.  15 
Louisville.  KY.  Bowman  Field.  VOR  or  GPS 

RWY  14.  Amdt.  9 
Cleveland.  OH,  Burke  Lakefronl.  NDB  or  GPS 

RWY  24R.  Amdt.  1 
Aguadjlla.  PR.  Rafael  Hen.andez,  VOR/DME 

or  GPS  RWY  8.  Amdt.  1 
Manitowoc.  VVI,  Manitowoc  Cjuuitv.  VOR  or 

GPSRWY17.  Amdt  14 
-Manitowoc.  WI.  Manitcvvor:  County  \OR  or 

GPS  RWY  35.  Amdt.  13 

Effective  Upon  Piiblicalion 

Moultrie.  G.A.  Moultrie  Muni.  VOR  or  GPS 
RVVY22.  Amdt.  IIA 

|FR  Doc.  94-14576  Filed  6-l-i-«»4,  ti:-J3  am] 
ettLWQ  CODE  4giO-1}-M 


14 CFR  Parts? 

(Docket  No.  1505;  Amdt.  No.  27780] 

Standard  Instrument  Approach 
Procedures;  Miscellaneous 
Amendments 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT 
action:  Final  rule. 


SUMMARY:  This  amendment  establishes, 
amends,  suspends,  or  revokes  Standard 
Instrument  Approach  Procedures 
(SL^Ps)  for  operations  at  certain 
airports.  These  regulatory  actions  are 
needed  because  of  changes  fjccurring  in 
the  National  Airspace  System,  such  as 
the  commissioning  of  new  navigational 
facilities,  addition  of  new  ohstarles,  or 
changes  in  air  traffic  requirements. 
These  changes  are  designed  to  provide 
safe  and  efficient  use  of  navigable 
airspace  and  to  promote  safe  flight 
operations  under  instrument  flight  rules 
at  the  affected  airports. 

DATES;  An  effective  date  for  each  SIAP 
is  specified  in  the  amendatory 
provisions. 

Incorporation  by  reference-approved 
by  die  Director  of  the  Federal  Register 
on  December  31. 1980.  and  reapproved 
as  of  January  1. 1982. 

ADDRESSES:  Availability  of  matter 
inco-^porated  by  reference  in  tht! 
amendment  is  as  follows: 

For  Examination 

I.  F.\A  Rules  Docket.  FAA 
Headquarters  Building,  800 
Independence  Avenue,  S\V. . 
Washington.  OC:  20591 ; 
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2.  The  FAA  Regional  Office  of  die 
region  in  which  affected  airport  is 
located;  or 

3.  The  Flight  Inspection  Area  Office 
which  originated  the  SIAP. 

For  Purchase 

Individual  SIAP  copies  may  be 
obtained  from: 

1.  FAA  Public  Inquiry  Center  (APA- 
200),  FAA  Headquarters  Building.  800 
independence  Avenue.  SW., 
Washington,  DC  20591 :  or 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located. 

By  Subscription 

Copies  of  all  SIAPs,  mailed  once 
every  2  weeks,  are  for  sale  by  the 
Superintendent  of  Documents,  US 
Government  Printing  Office. 
Washington,  DC  20402. 
FOR  FURTHER  INFORMATION  CONTACT: 
Paul  J.  Best,  Flight  Procedures 
Standards  Branch  (AFS-420),  Technical 
Programs  Division.  Flight  Standards 
Service,  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW..  Washington,  DC  20591; 
telephone  (202)  267-8277. 
SUPPLEMENTARY  INFORMATION:  This      > 
amendment  to  part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  part  97) 
establishes,  amends,  suspends,  or 
revokes  Standard  Instrument  Approach 
Procedures  (SIAPs).  The  complete 
regulatory  description  on  each  SIAP  is 
contained  in  the  appropriate  FAA  Form 
8260  and  die  National  Flight  Data 
Center  (FDC)/Permanent  (P)  Notices  to 
Airmen  (NOTAM)  which  are 
incorporated  by  reference  in  the 
amendment  under  5  U.S.C.  552(a),  1 
CFR  part  51,  and  §  97.20  of  die  Federal 
Aviation  Regulations  (FAR).  Materials 
incorporated  by  reference  are  available 
for  examination  or  purchase  as  stated 
above. 

The  large  number  of  SIAPs,  their 
complex  nature,  f»nd  the  need  for  a 
special  format  mnko  ihcir  verbatim 
publicativon  in  the  Federal  Register 
expensive  and  inapractical.  Further. 
airmen  do  not  use  the  regulatory  text  of 
the  SIAPs,  but  refer  to  their  graphic 
depiction  of  charts  printed  by 
publishers  of  aeronautical  materials. 
Thus,  the  advantages  of  incorporation 
by  reference  are  realized  and 
publication  of  the  complete  description 


of  each  SIAP  contained  in  FAA  form 
documents  is  unnecessary.  The 
Provisions  of  this  amendment  state  the 
affected  CFR  (and  FAR)  sections,  widi 
the  types  and  effective  dates  of  the 
SIAPs.  This  amendment  also  identifies 
the  airport,  its  location,  the  procedure 
identification  and  the  amendment 
number. 

The  Rule 

This  amendment  to  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  establishes,  amends,  suspends, 
or  revokes  SIAPs.  For  safety  and 
timeliness  of  change  considerations,  this 
amendment  incorporates  only  specific 
changes  contained  in  the  content  of  the 
following  FDC/P  NOTAM  for  each 
SIAP.  The  SIAP  information  in  some 
previously  designated  FDC/Temporary 
(FDC/T)  NOTAMs  is  of  such  duration  as 
to  be  permanent.  With  conversion  to 
FDC/P  NOTAMs,  die  respective  FDOT 
NOTAMs  have  been  cancelled. 

The  FDC/P  NOTAMs  for  die  SIAPs 
contained  in  this  amendment  are  based 
on  the  criteria  contained  in  the  U.S. 
Standard  for  Terminal  Instrument 
Approach  Procedures  (TERPS).  In 
developing  diese  chart  changes  to  SIAPs 
by  FDC/P  NOTAMs,  die  TERPS  criteria 
were  applied  to  only  diese  specific 
conditions  existing  at  the  affected 
airports. 

All  SIAP  amendments  in  this  rule 
have  been  previously  issued  by  die  FAA 
in  a  NaUonal  Flight  Data  Center  (FDC) 
Notice  to  Airmen  (NOTAM)  as  an 
emergency  action  of  immediate  flight 
safety  relating  directly  to  published 
aeronautical  charts.  The  circumstances 
which  created  the  need  for  all  diese 
SL^P  amendments  requires  making 
them  effective  in  less  than  30  days. 

Furtlier,  die  SIAPs  contained  in  this 
amendment  are  based  on  the  criteria 
contained  in  die  TERPS.  Because  of  die 
close  and  immediate  relationship 
between  these  SIAPs  and  safety  in  air 
commerce,  I  find  that  notice  and  public 
procedure  before  adopting  these  SIAPs 
are  unnecessary,  impracticable,  and 
contrary  to  the  public  interest  and, 
where  applicable,  that  good  cause  exists 
for  making  these  SIAPs  effective  in  less 
than  30  days. 

Conclusion 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 


FDC  date 


05/22/94 
05/23/94 


State 
NY 
OK 


body  of  technical  reguladons  for  which 
Sequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It.  therefore— (1)  Is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034  February  26,  1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  die  same 
reason,  die  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  die  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  97 

Air  traiBc  control,  Airports, 
Navigation  (air). 

Issyed  in  Washington,  DC,  on  June  3, 1994. 
Thomas  C  Accardi, 

Director,  Flight  Standards  Service. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  die 
authority  delegated  to  me,  part  97  of  the 
Federal  Aviation  RegulaUons  (14  CFR 
part  97)  is  amended  by  establishing, 
amending,  suspending,  or  revoking 
Standard  Instrument  Approach 
Procedures,  effective  at  0901  UTC  on 
the  dates  specified,  as  follows: 

PART  97— STANDARD  INSTRUMENT 
APPROACH  PROCEDURES 

1.  The  authority  citation  for  part  97 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  app.  1348,  1354(a), 
1421  and  1510;  49  U.S.C  106(g);  and  14  CFR 
11.49(b)(2). 

2.  Part  97  is  amended  to  read  as 
follows: 

§§97.23, 97.25, 97.27,  97.29. 97.31, 97.33. 
97.35    [Amended] 

By  amending:  §  97.23  VOR,  VOR/ 
DME,  VOR  or  TACAN,  and  VOR/DME 
or  TACAN;  §  97.25  LOC,  LOC/DME, 
LDA.  LDA/DME,  SDF.  SDF/DME; 
§  97.27  NDB,  NDB/DME;  §  97.29  ILS. 
ILS/DME.  ISMLS,  MLS,  MLS/DME. 
MLS/RNAV;  §  97.31  RADAR  SIAPs; 
§  97.33  RNAV  SIAPs;  and  §  97.35 
COPTER  SIAPs,  identified  as  follows: 

.  .  .  Effective  Upon  Publication  .  .  . 


City 


Cortland 


Alva 


Airport 


Cortland  County-Chase  Field 
Alva  Muni 


FDC  No. 


FDC  4/2325 
FDC  4/2341 


SIAP 


VOR-A  Grig 

A... 
NDB  Rwy  35 

Amdt  4... 
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FDCdate 


05/24/'94  .. 

05'24'94  .. 

05'2&94  .. 

G5/27'94  .. 


State 


MN 
SC 

MO 
NV 


Sout  1  St.  Paul 


Orar  geburg 


Gaitl  ersburg 


Tone  3ah 


Cknthrrsburg 

Montgomery  County  .•\iri»i).'-k 

Maryland 

iN'DB  RWY  14.  ORIG.. 

FDC  Date:  05/26/94 


FDC  4/2437/0.^1/  FI/F 
Countv  Airpjark.  Gaithers  j 
Rwy  14.  Orig...  Add  Note 
not  received,  use  Baltin 
Intl  and  increase  all  MD/ 
Incomes  NDB  Rwy  14. 


Viontgoniery 
urg.  MD.  NDB 
IfALSTG 
-Washington 
s  120  ft.  This 
A. 


icre 


Oig 


South  St.  Paul 


Paul  Muni-Riclanl  E.  Fleming 


South  St 

Field 
Minnesota 
NDB-BAMDT3A... 
FDC  Date:  05/24/94 

FDC  4/2360/D97/  FI/P  Koiith  St.  Paul 
Murii-Richard  E.  Fleming  Field,  South 
St.  Paul.  M.N.  NDB-B  Amit  3A... 
Tenninal  Route  FGT  VOF  TAG  to  PPI 
KDB  2B00.  This  is  NDB-{  Amdt  3B. 

Tonopah 

Tonopah 

Nevada 

VOR-A  AMDT  3... 

FDC  Ditte:  05/27/94 

FDC  4/2455/TPH/  FI/P  tonopah. 
Tonopah.  NV.  VOR-A  An  dt  3...  Delete 
ALSTG  Note.  This  hecom^s  VOR-A 
Amdt  ;1A. 

Cortland 

Cortland  County-Chase  FitUI 
Neiv  York 
VOR-A  ORIG  A... 
FDC  Date:  05/22/94 

FDC  4/2325/N03/  FI/P  Tort  land 
County-Chase  Field,  Cortl  ind,  NY. 
VOR-A  Orig  A...  Circling  fAT  D  NA 
This  is  VOR-A  Orig.  B 

Alva 

Alva  Muni 

Oklahoma 

NDB  RWY  35  AMDT  4. 

FDC  Date:  05/23/^)4 

FDC  4/2341/3K1/  FI/P  /I 
^Alva.  OK.  NDB  Ru-y  35  Aiidt 
Kte  Caron  Int  to  Alva 
4000.  Chg  Proc  Turn  Alt  tc 
.Note...  'Maintain  4000  or 
established  outbound  for 


City 


Airport 

South  St.  Paul  Munt-Richa.'d  E  Fleming 

Field. 
Orangeburg  Muni 

Montgomery  County  Airpark 

Tonopah  


FDC  No. 


FDC  4/2368 
FDC  4,'2366 

FDC  4/2437 
FDC  4/2455 


SIAP 


ND-B  Artxlt 

3A... 
NDB  OR 

GPS  Rw> 

5  Orig... 
NDB  Rwy  M. 

Orig... 
VOR-A  Amdt 

3... 


Iva  Muni, 
4...  Trnil 
/AVIt/  NDB  ALT 
3100V  Add 
hove  until 
ror  turn.  Ch" 


missed  approach  to  read...  Climb  to 
3000  then  climbing  left  turn  to  4000 
direct  /AVKJ  NDB  and  hold.  This  is 
NDB  Ru7  35  Amdt  4A 

Orangeburg 

Orangeburg  Muui 

South  Carolina 

NDB  OR  GPS  RWY  5  ORIG... 

FDC  Date:  05/24/94 

FDC  4/2366/OGB/  FI/P  Orangeburg 
Muni.  Orangeburg,  SC.  NDB  or  GPS 
Rwy  5  Orig...  terminal  route...  Van 
Vortac  to  OYI  NDB  267.71/23.20.  This 
beco.mes  NDB  or  GPS  Rwy  5  Orig  A. 

|FK  Doc.  94-14575  Filed  6-14-94;  8:45  am] 
BILUNQ  CODE  4910-13-M 


DEPARTMENT  OF  COMMERCE 
Bureau  o(  Export  Administration 
15  CFR  Parts  770,  771,  and  775 
(Docket  No.  940533-41 33] 
RIN  0694-AA79 

Exports  to  Argentina:  Establishment  of 
Innport  Certificate/Delivery  Verification 
(IC/DV)  Procedure.  Shorter  Processing 
Time  Frames  and  General  License 
GCG 

AGENCY:  Bureau  of  L.xport 
.\dministration.  Commerce 
action:  Final  rule. 


SUMMARY:  As  part  of  the  Department  of 
Commerce  initiative  to  streamline 
export  licensing  requirements  for 
exports  to  countries  that  are 
demonstrating  increased  ability  to 
safeguard  reexports  of  U.S.-origin 
strategic  goods  and  technology,  the 
Bureau  of  Export  Administration  (BX.\) 
is  extending  to  Argentina  export 
licensing  benefits  available  under  the 
provisions  of  section  5(k)  of  the  E.xport 
Administration  Act  of  1979.  as  amended 
(EAA). 

This  action  will  lessen  the 
administrative  burden  on  U.S.  exporters 
and  their  foreign  customers 

Speciricaily,  BXA  is: 


•  Providing  shorter  processing  times 
for  license  applications  for  Argentina: 
and 

•  Amending  General  License  GCG  to 
authorize  certain  shipments  of  U.S.- 
origin  commodities  to  Areentina; 

1  his  rule  also  amends  the  Export 
Administration  Regulations  (EAR)  to 
include  new  requirements  based  on  the 
implementation  of  Import  Certificate/ 
Delivery  Verification  (IC/DV) 
procedures  for  Argentina. 
DATES:  Effective  Date:  This  rult;  is 
effective  June  15,  1994. 

Grace  Period:  In  lieu  of  the  45  day 
grace  period  provided  in  15  CFR 
775.10(c)(2).  a  90  day  grace  period  will 
apply  to  the  requirement  to  obtain  the 
Argentine  Import  Certificate  to  support 
an  export  license  application.  During 
the  grace  period,  applications  will  be 
accepted  whether  or  not  supported  by 
an  Argentine  Import  Certificate, 
FOn  FIWTHER  INFORMATION  CONTACT: 
David  Schlechty,  Office  of  Technology 
and  Policy  Analysis.  Bureau  of  Export 
Administration.  U.S.  Department  of 
Commerce,  Telephone;  (202)  482-4253. 
SUPPLEMEKTTARY  INFORMATION:  The 
Bureau  of  Export  Administration  (BXAj 
requires  a  foreign  importer  to  file  an 
International  Import  Certificate  (IC)  in 
support  of  individual  validated  license 
applications  to  export  certain 
commodities  controlled  for  national 
security  reasons  to  specified 
destinations.  The  commodities  are 
identified  by  the  code  letter  "A" 
following  the  Export  Control 
Clas.sification  Number  on  the  Commerce 
Control  List,  which  identifies  those 
items  subject  to  Department  of 
Commerce  export  controls.  An  IC  is  an 
undertaking  by  the  government  of  the 
country  of  ultimate  destination  to 
exercise  legal  control  over  the 
disposition  of  those  commodities 
covered  by  an  IC. 

BXA  also  requires  a  Delivery 
Verification  Certificate  (DV)  on  a 
selective  basis,  as  described  in  15  CFK 
775. 3(i).  A  DV  is  issued  by  the 
government  of  the  country  of  uhimate 
destination  after  the  exported 
commodities  have  either  entered  the 
export  jurisdiction  of  that  country  or  are 


otherwise  accounted  for  by  the 
importer. 

New  documentation  practices 
adopted  by  Argentina  warrant  the 
inclusion  of  that  country  in  the  IC/DV 
procedure.  This  rule  amends  the  EAR  by 
adding  Argentina  to  the  list  of  countries 
that  issue  Import  Certificates  and  by 
adding  the  name  and  address  of  the 
Argentina  authorities  to  the  list  of 
foreign  offices  that  administer  the  IC/DV 
systems. 

Rulemaking  Requirements 

1.  This  final  rule  has  been  determined 
to  be  not  significant  for  purposes  of 
Executive  Order  12866. 

2.  This  rule  involves  collections  of 
infor:nation  subject  to  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501 
Ft  seq.].  These  collections  have  been 
approved  by  the  Office  of  Management 
and  Biidgef  (OMB)  under  control 
numbers  0694-0001,  0694-0005.  0694- 
0007,  0694-0010,  and  0694-0016. 
Licensing  requirements  under  OMB 
control  numbers  0694-0005,  0694-0007. 
and  0694-0010  will  be  reduced  as  a 
result  of  this  rule,  while  there  will  be  a 
small  increase  under  0694-0001  and 
0694-0016,  thereby  reducing  overall  the 
paperwork  burden  on  the  public. 

The  Import  Certificate  requirements 
set  forth  in  §  775.3  supersede  the 
exclusion  for  Argentina,  as  a  member  of 
Country  Group  T,  from  the  requirement 
for  supporting  documents  for  export 
license  applications.  The  Import 
Certificate  issued  by  the  Government  of 
Argentina  does  not  constitute  a 
collection  of  information  under  the 
Paperwork  Reduction  Act  of  1980. 

3.  This  rule  does  not  contain  policies 
with  Federahsm  imphcations  sufficient 
to  warrant  preparation  of  a  Federalism 
assessment  under  Executive  Order 
12612. 

4.  Because  a  notice  of  proposed 
rulemaking  and  an  opportunity  for 
public  Comment  are  not  required  to  be 
given  for  this  rule  by  section  553  of  the 
Administrative  Procedure  Act  (5  U.S.C. 
553)  or  by  any  other  law,  under  sections 
603(a)  and  604(a)  of  the  Regulatory 


Flexibility  Act  (5  U.S.C.  603(a)  and 
r.04(3))  no  initial  or  final  Regulatory 
Flexibility  Analysis  has  to  be  or  will  be 
prepared. 

5.  The  provisions  of  the 
Administrative  Procedure  Act,  5  U.S.C. 
553,  requiring  notice  of  proposed 
rulemaking,  the  opportunity  for  public 
participation,  and  a  delay  i.n  effective 
date,  are  inapplicable  because  this 
regulation  involves  a  foreign  and 
military  affairs  function  of  the  United 
States.  This  rule  does  not  impose  a  new 
t:ontrol.  No  other  law  requires  that  a 
notice  of  proposed  rulemaking  and  an 
opportunity  for  public  comment  be 
given  for  this  rule. 

Accordingly,  it  is  issued  in  final  form. 
However,  comments  from  the  public  are 
always  welcome.  Comments  should  be 
submitted  to  Patricia  Muldonian,  Office 
of  Technology  and  Policy  Analysis, 
Bureau  of  Export  Administr.stion, 
Department  of  Commerce,  P.O.  Box  273. 
Washington,  DC  20044. 

List  of  Subjects 

15  CFR  Pari  770 

Administrative  practice  and 
procedure.  Exports. 

3  5  CFR  Parts  771  and  775 

Exports.  Reporting  and  recordkeeping 
requirements. 

Accordingly,  Parts  770,  771,  and  775 
of  the  Export  Administration 
Regulations  are  amended  as  follows: 

1.  The  authority  citation  for  15  CFR 
parts  770,  771 ,  and  775  continues  to 
read  as  follows: 

Authority:  Pub.  L.  90-351.  82  Slat.  197  (18 
I'.S.C.  2510  et  seq),  as  amended;  sec.  101. 
Pub.  L.  9.3-15.3,  87  Stat.  576  (30  U.S.C.  185), 
as  amended;  sec.  103,  Pub.  L.  94-163,  89 
Slat.  877  (42  U.S.C.  6212),  as  amended;  sees. 
201  and  201(1  l)(e).  Pub.  L.  94-258,  90Stal. 
309  (10  U.S.C.  7420  and  7430(e)).  as 
amended;  Pub.  L.  95-223,  91  Stat.  1626  (50 
use.  1701  et  seq);  Pub.  L.  95-242,  92  Stal. 
120  (22  U.S.C.  3201  ef  seq.  and  42  U.S.C. 
2139a);  sec.  208,  Pub.  L.  95-372,  92  Stal.  668 
(43  U.S.C.  1354);  Pub.  L.  96-72,  93  Stal.  503 
(50  use.  app.  2401  et  seq.).  as  amended 
(exfended  by  Pub.  L.  103-10,  107  Stat.  40); 
sec.  12.-),  Pub.  L.  99-64,  99  Stal.  156  (46 


li.S.C.  466c):  E.G.  11912  of  April  13,  1976(41 
FR  15825,  April  15,  1976);  E.O.  12002  of  )ulv 
7,  1977  (42  FR  35623,  July  7.  1977),  as 
nniended;  E.O.  12053  of  May  11.  1978  (43  FR 
20947,  May  16,  1978);  E.O.  12214  of  May  2. 
1980  (45  FR  29783,  .May  6,  1980);  E.O.  12735 
of  .November  16,  1990  (55  FR  48587, 
November  20,  1990).  as  continued  by  Notice 
of  .November  12,  1993  (58  FR  60361,' 
November  15,  1993);  E.O.  12867  of 
.'September  30,  1993  (58  FR  51747,  0«:lobtr  4. 
1993);  and  E.O.  12868  of  September  30  1993 
(.58  FR  51 749.  October  4,  1993) 

PART  770— [AMEr4DED] 
§770.14    [Amended) 

2.  Section  770.14  is  amended  by 
adding  the  word  "Argentina." 
immediately  before  "Austria."'  in  the 
introductory  text  of  paragraph  (a)  and  in 
paragraph  (a)(3)(ii). 

PART  771— [AMENDED] 
§771.14    [Amended] 

3.  In  §  771.14,  paragraph  (b)  is 
amended  by  adding  the  word 
"Argentina,"  immediately  before  the 
word  "Austria,". 

PART  775— [AMENDED] 

4.  In  §775.1.  paragraph  (a)  is 
amended  by  revising  the  fifth  sentence 
to  read  as  follows: 

§  775.1     Introduction. 

(a)  *   •   *    .Supporting  documents  are 
iiot  required  for  Country  Group  T, 
unless  specifically  required  by  this  part 
or  if  the  Office  of  Export  Licensing 
specifically  requests  a  supporting 
document. 
•         •         •         »        » 

5.  The  table  in  §  775.1  is  amended  by 
adding  "Argentina."  immediately  before 
"Australia,"  in  the  column  titled  "and 
the  country  of  destination  is:". 

6.  The  list  of  countries  in  §  775.3(b) 
is  amended  by  adding  "Argentina" 
immediately  before  "Australia". 

7.  Supplement  No.  1  to  part  775  is 
amended  by  adding  a  new  entry  for 
"-Argentina"  in  alphabetical  order  to 
read  as  follows: 


SUPPLEMENT  NO.  1. -AUTHORITIES  ADMINISTERING  IMPORT  CERTIFICATE/DELIVERY  VERIFICATION  SYSTEM  IN  FOREIGN 

Countries  ' 

(See  footnotes  at  end  ot  table) 


Country 


IC/DV  authorities 


System  ad- 
minis- 
tered' 


'^'^^"""^ Secretana  Ejecutiva  de  la  Comision  Nacional  de  Control  de  Exporiaciones  Sensrtivas 

y  Material  Belico,  Balcarce  362— ler.  pJso— Capital  Federal— CP  1064    Buenos 
Aires,  Tel.  334-0738,  Fax  33i-i6l8. 


ICDV 
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Supplement  No.  1 .— Jauthohities  Administering  Import  Certificate/Delivery  Verification  System  in  Foreign 

Countries  1— Continued 

[See  footnotes  at  end  of  tat)lel 


Country 


Certlica 


'  Facsimiles  of  Import 
ministration  Western  Regions 
merce  Distnct  Office  (see 
U.S.  Department  of  Commer<je 

^  IC — Import  Ca.rtificate  an<f  or 


Dated:  June  9,  1994. 
Sue  E.  Eckert, 

Aaaistant  SecrvlaryforExpot 
A  dm  inislration. 

|FR  Doc.  94-14482  Filed  6-1H-94:  8:45  ami 
BILUNG  CODE  3510-OT-P 


15  CFR  Parts  771,  773,  7l|9,  785,  786, 
and  799 

[Docket  No  940672^172] 

RIN  0694-AA99 

Exports  to  South  Africa;  flemoval  of 
Foreign  Policy  Controls 

agency;  Bureau  of  Export 
-Administration.  ComnierqD. 
action:  Final  rule. 


SUMMARY:  On  May  25.  the 
Nations  Security  Council 
passed  Resolution  919  lift 
embargo  against  South  Afi 


withdrawing  their 


recomn  len 


other  voluntary  restriction  s 
the  South  African  militar'v 
The  U^x'SC  took  this  actio: 
request  of  the  new  South 
Covemrnent,  which  was 
May  10  following  that  nat 
rare  elections.  With  the  cr 
apartheid  era  in  South  Afr  ca 
ju.stification  for  maintaini: 
embargo  and  other  restrict 
exists. 

In  recognition  of  the  UNlSC 
the  installation  of  a  demoqrat 
elected,  nonracial  gov 
Africa,  the  Department  of 
r  xport  control  regulations 
amended  to  eliminate  controls 
established  to  implement 
t.^nbargo,  and  to  remove 
controls  on  e.xports  to  the 
militcuy  and  police. 
EFFECTIVE  DATE:  This  rule 
Mnv  23.  1994. 


FOR  FURTHER  INFORMATION 
David  Scblechty,  Office  of 
and  Policy  Analysis.  B 
Administration,  Telephon 


42.T2. 


IC/DV  authonties 


System  ad- 
minis- 
tered ^ 


ites  and  Delivery  Verifications  issued  by  each  of  these  countries  may  be  ir>spectod  at  the  Bureau  of  Export  Ad- 
Office,  3300  l.'vine  Avenue,  Suite  345.  Newport  Beach.  California  92660-3198  or  at  any  U.S.  Department  of  Conv 
-  in  Commerce  Office  Addresses  section  of  these  regulations)  or  at  the  Office  of  Expc«1  Licensing.  Room  1099D. 

14th  Street  and  Pennsylvania  Avenue,  NW.,  Washington.  DC  20230. 

DV — Delivery  Verification. 


United 
UNSC) 
ng  the  arms 
ica,  and 
dation  for 
on  sales  to 
and  police, 
at  the 
J  ifrican 


s  vorn  m  on 
ions  first  ali- 
d  of  the 
.the 
g  the  arms 
ons  no  longer 

action  and 
ically 
emrlent  in  Soutii 
'ommerce's 
ire  hereby 


in 


sf  eci 


arms 
fic 
outh  African 


ii  effective 


( lONTACT: 
Technology 
ure^u  of  Export 
(202) 482- 


SUPPLEMENTARY  INFORMATION: 
Rulemaking  Requirements 

1.  This  final  rule  has  been  determined 
to  be  significant  for  purposes  of  E.O. 
12866. 

2.  This  rule  involves  collections  of 
information  -ubiect  to  the  Paperwork. 
Reduction  Act  of  1980  (44  U.S.C.  3501 
et  seq.].  These  collections  have  been 
approved  by  the  Office  of  Management 
and  Budget  under  control  numbers 
0694-0002,  0694-0005.  0694-0006. 
0694-0007, 0594-0010.  0694-0015. 
0694-0038.  0G94-O047  and  0694-0048. 

3.  This  rule  does  not  contain  policies 
with  Federalism  implications  sufficient 
to  warrant  preparation  of  a  Federalism 
assessment  under  Executive  Order 
12612. 

4.  Because  a  notice  of  proposed 
rulemaking  and  an  opportunity  for 
public  comment  are  not  required  to  be 
given  for  this  rule  by  section  553  of  the 
Administrative  Procedure  Act  (5  U.S.C. 
553)  or  by  any  other  law.  under  section 
3(a)  of  the  Regulatory  Flexibility  Act  (5 
U.S.C.  603(a)  and  604(a))  no  initial  or 
final  Regulator)^  Flexibility  Analysis  has 
to  be  or  will  be  prepared. 

5.  The  provisions  of  the 
Administrative  Procedure  Act  (5  U.S.C. 
553)  requiring  notice  of  proposed 
rulemaking,  the  opportunity  for  public 
participation,  and  a  delay  in  effective 
date,  are  inapplicable  because  this 
regulation  involves  a  military  and 
foreign  affairs  function  of  the  United 
States.  Further,  no  other  law  requires 
that  a  notice  of  proposed  rulemaking 
and  an  opportunity  for  public  comment 
be  given  for  this  rule. 

Therefore,  this  regulation  is  i.ssued  in 
final  form.  Although  there  is  no  formal 
comment  period,  public  comments  on 
this  regulation  are  welcome  on  a 
continuing  basis.  Comments  should  be 
submitted  to  Hillary  Hess,  Office  of 
Technology  and  Policy  Analysis,  Bureau 
of  Export  Administration,  Department  of 
Commerce,  P.O.  Box  273.  Washington, 
DC  20044. 


List  of  Subjects 

15  CFR  Parts  771.  773  and  786 

Exports,  Reporting  and  recordkeeping 
requirements. 

15  CFR  Part  779 

Computer  technology.  Experts. 
Reporting  and  recordkeeping 
requirements.  Science  and  technology. 

15  CFR  Part  785 

Exports. 

15  CFR  Part  799 

Exports,  Reporting  and  recordkeeping 
requirements. 

1.  The  authority  citation  for  15  CFR 
parts  771.  786  and  799  continues  to  read 
as  follows: 

Authority:  Pub  L.  90-351.  82  Stat   197  (13 
U.S.C.  2510  ef  seq.),  as  amended;  sec.  101. 
Pub.  L.  93-153,  87  Stat.  576  (30  U.S.C.  185). 
as  amended;  sec.  103,  Pub  L.  94-163.  89 
Stat.  877  (42  U.S.C.  6212).  as  amended:  sees. 
201  and  201(ll){e).  Pub.  L.  94-258.  90  Stat. 
309  (10  U.S.C.  7420  and  74jO(e)),  as 
amended;  Pub.  L.  95-223.  91  Stat.  1626  (50 
U.S.C.  1701  et  seq.):  Pub  L  95-242.  92  Stat 
120  (22  U.S.C.  3201  ef  seq.  and  42  U.S.C. 
2139a);  sec.  208,  Pub.  L.  95-372.  92  Stat.  608 
(43  U.S.C.  1354);  Pub.  L.  96-72.  93  Stat.  503 
(50  U.S.C.  App.  2401  et  seq).  as  amended 
(extended  by  Pub.  L.  103-10.  107  Stat.  40); 
sec.  125,  Pub.  L.  99-64.  99  Stat.  156  (46 
U.S.C.  466c);  E.O.  11912  of  Aprill3.  1076(41 
FR  15825,  April  15.  1976);  E.O.  12002  of  luly 
7. 1977  (42  FR  35623.  July  7,  1977),  as 
amended;  E.O.  12058  of  Mav  11.  1978  (43  FR 
20947.  May  16.  1978);  E.O.  12214  of  May  2. 
1980  (45  FR  29783,  May  6.  1980);  E.O.  1273,') 
of  November  16,  1990  (55  FR  48587, 
Novemt)er  20. 1990).  as  continued  by  Noticf 
ofNovember  12.  1993  (58  FR  60361,     ' 
November  15,  1993);  E.O.  12867  of 
September  30. 1993  (58  FR  51747,  October  4, 
1993);  and  E.O.  12868  of  ScDtember  30. 1993 
(58  FR  51749,  October  4,  1993). 

2.  The  authority  citation  for  15  CFR 
parts  773.  779  and  785  continues  to  read 
as  follows: 

Authority:  Pub.  L  90-351.  82  Stat.  197  (18 
U.S.C.  2510  et  seq.).  as  amended;  Pub.  L  9.5- 
223.  91  Stat.  1626  (50  U.S.C.  1701  ef  seq.): 
Pub.  L.  95-242,  92  Stat.  120  (22  U.S.C.  3201 
ef  seq.  and  42  U.S.C.  2139a);  Pub.  L.  95-72. 
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93  Stat.  503  (50  U.S.C.  App.  2401  el  .seq.).  as 
amended  (extended  by  Pub.  L.  103-10, 107 
Stat.  40);  E.O.  12002  of  July  7. 1977  (42  FR 
35623.  July  7. 1977),  as  amended;  E.O.  12058 
of  May  11.  1978  (43  FR  20947.  May  16,  1978): 
E.O.  12214  of  May  2.  1980  (45  FR  29783.  May 
6. 1980);  E.O.  12735  ofNovember  16. 1990 
(55  FR  48587.  November  20,  1990),  as 
continued  by  Notice  of  November  1 1 .  1992 
(57  FR  53979,  November  13,  1992);  E.O. 
12867  of  September  30. 1993  (58  FR  51747, 
October  4,  1993);  and  E.O.  12868  of 
September  30,  1993  (58  FR  51749,  October  4 
1993). 

PART  771— {AMENDED] 
§771.2    [Amended] 

3.  Section  771.2  is  amended  by 
removing  and  reserving  paragraph 
(c)(11). 

§771.4    [Amended] 

4.  Section  771.4  is  amended  by 
removing  and  reserving  paragraph 
(b)(3). 

PART  773— [AMENDED] 
§  773.1    [Amended] 

5.  Section  773.1  is  amended  by 
removing  and  reserving  paragraph  (a). 

§773.2    [Amended] 

6.  Section  773.2  is  amended  by 
removing  and  reserving  paragraph 
(b)(1). 

7.  Section  773.3  is  amended  by 
removing  paragraph  (d)(3)(ii)(E)(J)  and 
revising  paragraph  (b)(1)  to  read  as 
follows: 

§773.3    Distribution  license. 

*        •        »         *        • 

(b)  Ineligible  or  restricted 
commodities. 

(1)  Ineligible  commodities.  All 
commodities  listed  in  the  Commerce 
Control  List  (Supplement  No.  1  to 
§  799.1  of  this  subchapter)  will  be 
considered  for  eligibility  under  the 
Distribution  License  procedure,  except 
commodities  listed  in  Supplement  No.  1 
to  part  773.  Software  and  technology  are 
not  eligible  for  this  procedure.  Ineligible 
items  require  an  individual  validated 
license  or  written  reexport 
authorization,  except  when  the  items 
are  otherwise  eligible  for  a  general 
license  or  permissive  reexport 
authorization. 
•        *         •         •         « 

8.  Section  773.7  is  amended: 

a.  By  revising  paragraph  (b); 

b.  By  revising  paragraphs  (d)(l)|ii)(C) 
and  (d)(l)(ii)(D); 

c.  By  removing  paragraph  (d)(l)(ii)(E); 
and 

d.  By  revising  the  introductory  text  of 
pi.ragraph  (d)(3)(ii),  to  read  as  frillows: 


§  773.7    Service  Supply  Procedure. 

•  *        •        •        • 

(b)  Ineligible  or  restricted 
commodities.  All  commodities  listed  in 
the  Commerce  Control  List  (Supplement 
No.  1  to  §  799.1  of  this  subchapter)  will 
be  considered  for  eligibility  under  the 
Service  Supply  Procedure,  except: 

(1)  Parts  to  service  arms,  ammunition 
or  implements  of  war  referred  to  in 
Supplement  No.  2  to  Part  770;  and 

(2)  Commodities  fisted  in  Supplement 
No.  1  to  Part  773  and  any  parts  to 

ser\  ice  such  commodities. 

•  •  ■       *         *        , 

(d)*  *  • 
ID*  •  * 
(ii)»   *   * 

(C)  Form  BXA-6026P,  Service  Supply 
(SL)  License  Statement  By  U.S. 
Exporter;  and 

(D)  Comprehensive  narrative 
statement  by  the  exporter. 

•  *         *        •        • 

(3)'    •    • 

(ii)  Application.  Each  application  for 
reexport  by  a  foreign  manufacturer  shall 
include  the  documents  specified  in 
paragraphs  (d)(3)(ii)(A)  and  (B)  of  this 
si:ction: 


PART  779— [AMENDED] 

9.  Section  779.4  is  amended  by 
removing  and  reserving  paragraph  (e), 
and  by  revising  paragraph  (a)  to  read  as 
follows: 

§  779.4    General  license  GTDR;  Technical 
data  under  restriction. 
•         ♦         •         «         « 

(a)  Country  restrictions.  General 
license  GTDR  with  vktitten  assurance 
may  not  be  used  for  export  to  Country 
Groups  Q,  W,  Y.  S.  and  Z,  the  People's 
Republic  of  China,  Iran,  or  SvTia. 
Genera!  License  GTDR  u  ithout  written 
assurance  (GTDU)  may  not  be  used  for 
exports  to  Country  Groups  S  and  Z.  Iran 
or  Syria  of  software  available  at  retail 
outlets  as  described  in  the  General 
•Software  Note  (Supplement  No.  2  to 
§  799.1  of  this  subchapter).  General 
License  GTDR  without  written 
assurance  (GTDU)  as  described  in  any 
entry  on  the  Commerce  Control  List 
(Supplement  No.  1  to  §  799.1  of  this 
subchapter)  may  not  be  used  for  exports 
to  Country  Groups  S  and  Z.  This 
General  License  is  subject  to  the 
prohibitions  described  in  §  771. 2((.)  of 
this  subfhapter. 
•         •         •         *         * 

Supplf-ment  No.  2  to  Pari  779  {Removed 
and  Reser.edJ 

10.  Supplement  No.  2  to  part  779  is 
removed  and  reserved. 


PART  785— [AMENDED] 

§785.4    [Amended] 

11.  Section  785.4  is  amended  by 
removing  and  reserving  paragraph  (a). 

Supplement  No.  1  to  Part  785 
IRemoved] 

12.  Supplement  No.  1  to  Part  785  is 
removed. 

Supplement  No.  2  to  Part  785 
IRemoved] 

13.  Supplement  No.  2  to  Part  785  is 
removed. 

PART  786— [AMENDED] 

14.  Section  786.6  is  amended  by 
revising  paragraph  (a)  and  the 
introductory  text  of  paragraph  (c)  lo 
read  as  follows: 

§  78S.6    Destination  control  statements. 

(a)  Requirement  for  destination 
control  statement.  When  required  by 
this  §  786.6(a).  an  appropriate 
destination  control  statement  is  required 
to  be  entered  on  all  copies  of  the  bill  of 
lading,  the  air  waybill,  and  the 
commercial  invoice  covering  an  export 
from  the  United  Stales.  The  same 
statement  shall  appear  on  all  copies  of 
all  such  shipping  documents  that  apply 
to  the  same  shipment.  At  the  discretion 
of  the  exporter  or  his  agent,  a 
destination  coiiu-ol  statement  may  be 
entered  on  the  shipping  documents  for 
exports  for  which  no  destination  control 
statement  is  required.  For  exports  to  all 
destinations,  one  of  the  three 
destination  control  statements  described 
in  §  786.6  (c)  and  (d)  is  required  for  an 
export  under — 

(1)  A  validated  license; 

(2)  General  License  GLV.  GTF-US.  G- 
TEMP,  GLR,  GFW,  GN.SG  or  GCT. 

«         •         »         •         • 

(c)  Statement  to  be  uaed.  For  exports 
to  all  destinations,  one  of  the  three 
destination  control  statements  set  forth 
in  §  786.6(d)  below  may  be  used,  as 
follows: 


PART  799— [AMENDED] 

15.  Section  799.1  is  amendi-d  by 
revising  paragraph  (b)(4)  to  read  as 
follows: 

§  799. 1    The  Commerce  Control  List  and 
how  to  use  it. 

*         •         »         #         « 

(4)  The  four  digit  number  will  bt- 
followed  by  a  code  letter.  This  code 
letter  is  a  key  to  the  documentation 
requirements  of  part  775  of  this 
subchapter,  aiid  is  used  by  many 
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exporters  as  a  data  preceding 
indicate  the  country  groi  p 
control  for  CCL  entries. ' 
and  the  respective  letter 
controls  are  as  follows: 


code  to 
level  of 
he  letters  used 
:ountrv 


Code  let- 
ters 


B 
C 

D 

E 


G 
H 
I  .. 


Country  group  i 
dated  licen  se 


QSTVWYZ   (Cjaoperating   coun 

tries). 
QST\'WYZ  (Otfier) 
QSTVWYZ, 

countries 
QSTVWYZ  arK 
SZ  and  countries 

supplements 
SZ  arxj  certaiii 

countries 
SZ. 

z. 

None. 


( ixcept     specified 

Canada 

listed  in  certain 
to  the  EAR. 

other  specified 


^  Only  "A"  level  items  are 
DV  procedures  (see  §775.3). 


subject  to  the  IC/ 


16.  In  Supplement  No 
(the  Commerce  Control 
Materials,  a  new  1C92F  is 
1C93F  is  revised  to  read 


Lst) 


as 

1C92F    OH  Well  Perforat\>rs. 

Requirements 

Validated  License  Reqi^red:  SZ.  Irart, 
Syria 

Unit:  Number 
Reason  for  Control:  FP 
GLV:  $0 
GCT;  No 
GFW:  No 


\i 


proc  uce 


List  of  Items  Controlled 

a.  Shaped  charges  speciblly 
for  oil  well  operations,  u 
charge  functioning  along 
that  upon  detonation 
and: 

a.l.  Contain  any  formulition 
PYX,  PETN,  HNS  or  HMX 

a.2.  Have  only  a  unifon 
conical  liner  with  an  inclijded 
90  degrees  or  less;  and 

a.3.  Have  a  total  explosi^' 
more  than  90  grams;  and 

a.4.  Have  a  diameter  no1 
three  inches. 


spic 


'  o 


iClOor 
structures 
of  3.18  X 

ific  tensile 
greater. 


1C93F    Fibrous  and  filan\pntary 
materials,  not  controlled  i 
1C50.  for  use  in  composite 
and  with  a  specific  modules  i 
10^  m  or  greater  and  a 
strength  of  7.62  xW-*  m\ 

Requirements 

Validated  License  Required:  SZ.  Iran, 
Syria 

t'ny^•  Kilograms 
Reason  for  Control:  FP 
GLV.  SO 
GCT:  No 
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for  which  a  vali- 
Is  required 


I  to  §799.1 

Category  1 , 
added  and 
follows: 


designed 
tj  lizing  one 
single  axis, 
a  hole. 


ofRDX, 
and 

ly  shaped 
angle  of 

e  mass  of  no 

exceeding 


GFW:  No 

Supplement  No.  1  to  §  799. 1 
[Amended] 

17.  In  Supplement  No.  1  to  §  799.1 
(the  Commerce  Control  List),  the  entries 
listed  below  are  amended  by  revising 
the  Requirements  Section  for  each  entry: 

A.  In  Category  1.  Materials:  ECCNs 
1A96G,  1B96G,  1C94F.  1C96G.  1D93F. 
1D94F.  1D96G,  1E02A.  1E94F  and 
1E96G; 

B.  In  Category  2.  Material  Processing: 
ECCNs  2A94F,  2A96G,  2B85F.  2B91F. 
2B92F,  2B93F.  2B94F,  2B96G.  2D92F. 
2D93F,  2D94F,  2D96G,  2E93F.  2E94F, 
and  2E96G; 

C.  In  Category  3.  Electronics:  ECCNs 
3A92F.  3A93F.  3A94F.  3A96G,  3B91F, 
3B96G,  3C96G,  3D94F.  3D96G,  3E94F 
and  3E96G; 

D.  In  Category  4.  Computers:  ECCNs 
4A94F,  4A96G,  4B94F,  4B96G.  4C94F. 
4C96G.  4D92F.  4D93F.  4D94F.  4D96G, 
4E92F,  4E93F.  4E94F  and  4E96G; 

E.  In  Category  5,  Telecommunications 
and  "Information  Seciuity":  EX;CNs 
5A90A.  5A91F.  5A92F.  5A93F.  5A94F. 
5A95F.  5A96G.  5B94F,  5B96G.  5C96G, 
5D90F,  5D91F,  5D92F,  5D93F,  5D94F, 
5D95F.  5D96G,  5E90F,  5E91F,  5E92F. 
5E93F,  5E94F.  5E95Fand  5E96G; 

F.  In  Category  6,  Sensors:  6A90F. 
6A92F,  6A93F,  6A94F.  6A96G.  6B96G, 
6C96G,  6D90F.  6D92F.  6D93F,  6D94F. 
6D96G, 6E90F, 6E92F.  6E93F.  6E94F 
and  6E96G; 

G.  In  Category  7.  Avionics  and 
Navigation:  ECCNs  7A94F,  7B94F, 
7D94F  and  7E94F; 

H.  In  Category  8,  Marine  Technology: 
8A92F.  8A93F.  8A94F.  8A96G,  8B96G, 
8C96G.  8D92F.  8D93F.  8D96G.  8E92F, 
8E93F  and  8E96G; 

I.  In  Category  9,  Propulsion  Systems 
and  Transportation  Equipment:  9A90F, 
9A91F,  9A92F.  9A93F.  9A94F,  9A96G, 
9B94F,  9B96G.  9D90F.  9D91F.  9D93F, 
9D94F,  9D96G.  9E90F,  9E91F,  9E93F. 
9E94F  and  9E96G;  and 

J.  In  Category  0,  Miscellaneous: 
0A18A,  0A84C.  0A86F,  0A95H.  0A96G. 
0E18A,  0E84C  and  0E96G. 

1A96G    Other  materials,  n.e.s. 

Requirements 

Validated  License  Required:  SZ 

Unit:  S  value 

Reason  for  Control:  FP 

671':  SO 

GCT:  No 

GFW:  No 

1B6G    Other  test,  inspection,  and 
production  equipment  for  materials. 

Requirements 

Validated  License  Ret/uired:  SZ 
Unit:S  value 


Reason  for  Control:  FP 
GLV:$0 
GCT:  No 
GFW:  No 

1C94F  Fluorocarbon  electronic  cooling 
fluids. 

Requirements 

Validated  License  Required:  SZ.  Iran. 
Syria 

Unit:  Kilograms 

Reason  for  Control:  W 

GLV:  SO 

GCT:  No 

GFW:  No 
»         •         *         *         • 

1 C96G    Other  materials  for  production 
of  Category  1  items,  n.e.s. 

Requirements 

Validated  License  Required:  SZ 

Unit:  $  value 

Reason  for  Control:  FP 

GLV:  SO 

GCT:  No 

GFW:  No 

1 D93F    '  'Software ' '  specially  designed 
for  the  "development",  "production",  or 
"use"  of  fibrous  and  filamentary 
materials  controlled  bv  iCSO.b  or 
1C93F. 

Requirements 

Validated  License  Required:  SZ.  Iran. 
Syria 

Unit:  $  value 

Reason  for  Control:  FP 

GTDR:  No 

GTDU:  Yes,  except  destinations  listed 
under  Validated  License  Required 

1D94F     "Software"  specially  designed 
for  the  "development"  or  "production" 
of  fluorocarbon  electronic  cooling  Puids 
controlled  by  1C94F. 

Requirements 

Validated  License  Required:  SZ.  Iran. 
Syria 

Unit:  $  value 

Reason  for  Control:  FP 

GTDR:  No 

GTDU:  Yes,  except  destinations  listed 
under  Validated  License  Required 

W96G    Other  software  specially 
designed  or  modified  for  the 
"development",  "production",  or    use" 
of  equipment  controlled  by  Category  1. 
n.e.s. 

Requirements 

Validated  Ucense  Required:  SZ 
Unit:  $  value 
Reason  for  Control:  FP 
GTDR:  No 

GTDU:  Yes,  except  destinations  listed 
under  Validated  License  Required 


1E02A     Other  technology. 

Requirements 

Validated  License  Required: 
QSTVWYZ 
Reason  for  Control:  NS 
GTDR:  Yi^s.  except  Iran  and  Syria 
GTDU:  No 


1E94F    Technology  for  the 
"development",  "production",  or  "use" 
of  fibrous  and  filamentary  materials 
controlled  by  1C93F  or  fluorocarbon 
electronic  coolinn  fluids  controlled  by 
1C94F. 

Requirements 

Validated  License  Required:  SZ,  Iran, 
Syria 

Reason  for  Control:  FP 

GTDR:  No 

GTDU:  Yes,  except  destinations  listed 
under  Validated  License  Required 

1E96G  Other  technology,  n.e.s.,  for  the 
"development",  "production",  or  "use" 
of  items  controlled  by  Category  1. 

Requirements 

Validated  License  Required:  SZ 
Reason  for  Control:  FP 
GTDR:  No 

GTDU:  Yes,  except  destinations  listed 
under  Validated  License  Required 

2 A 94F  Portable  electric  generators  and 
specially  designed  parts. 

Requirements 

Validated  License  Required:  SZ,  Iran 

Unit:  S  value 

Reason  for  Control:  FP 

GLV:  SO 

GCT:  No 

GFW:  No 

2ASuG    Other  equipment,  assemblies, 
and  components  in  Category  2 A,  n.e.s. 

Requirements 

Validated  License  Required:  SZ 
.  L/nyf:$  value 
Reason  for  Control:  FP 
GLV:  SO 
GCT:  No 
GFW:  No 

2B85F  Equipment  specially  designed 
for  manufacturing  shotgun  shells;  and 
ammunition  hand-loading  equipment 
for  both  cartridges  and  shotgun  shells. 

Requirements 

Validated  License  Required:  SZ 

Unit:  S  value 

Reason  for  Control:  FP 

GLV:  SO 

GCT:  No 

GFW:  No 


2B91F    "Numerical  control"  units  for 
machine  tools  and  numerically 
controlled  machine  tools,  n.e.s. 

Requirements 

Validated  License  Required:  SZ,  Iran, 
Syria 

Unit:  Number 

Reason  for  Control:  FP 

GLV:  SO 

GCT;  No 

GFW:  No 
•         •         •         •         • 

2B92F    Manual  dimensional  inspection 
machines  with  two  or  more  axes,  and 
measurement  uncertainty  equal  to  or 
less  (better)  than  (3  +  U 300)  micrometer 
in  any  axes  (L  measured  length  in  mm). 

Requirements 

Validated  License  Required:  SZ,  Iran, 
Syria 

Unit:  Number 
Reason  for  Control:  FP 
GLV:  SO 
GCT:  No 
GFW:  No 

2B93F    Gear  making  and/or  finishing 
machinery  not  controlled  by  2B03A 
capable  of  producing  gears  to  a  quality 
level  of  better  than  AGMA  1 1 . 

Requirements 

Validated  License  Required:  SZ,  Iran, 
Syria 

Unit:  S  value 

Reason  for  Control:  FP 

GLV:  SO 

GCT:  No 

GFW:  No 

2B94F    Robots  not  controlled  by  2B07A 
that  are  capable  of  employing  feedback 
information  in  real-time  processing  from 
one  or  more  sensors  to  generate  or 
modify  "programs"  or  to  generate  or 
modify  numerical  program  data. 

Requirements 

Validated  License  Required:  SZ,  Iran, 
Syria 

Unit:  $  value 

Reason  for  Control:  FP 

GLV:  SO 

GCT:  No 

GFW:  No 

2B96G    Other  test,  inspection,  and 
production  equipment  in  Category  2B, 
n.e.s. 

Requirements 

Validated  License  Required:  SZ 

Unit:  $  value 

Reason  for  Control:  FP 

GLV:  SO 

GCT:  No 

GFW:  No 


2D92F    "Software  '  specially  designed 
for  the  "development"  or  "production" 
of  portable  electric  generators  controlled 
by  2A94F. 

Requirements 

Validated  Uo-nse  Required:  SZ.  Iran 
Unit:  $  value 
Reason  for  Control:  FP 
GTDR:  No 

GTDU:  Yes,  except  destinations  listed 
under  Validated  License  Required 

2D93F    '  'Software ' '  specially  designed 
for  the  "development" or  "production' 
of  manual  dimensional  inspection 
machines  controlled  by  2B92F. 

Requirements 

Validated  License  Required:  S/  U.n,. 
Syria 

Unit:  $  value 

Reason  for  Control:  FP    . 

GTDR:  No 

GTDU:  Yes,  except  destinations  listed 
under  Validated  License  Required 

2D94F    "Software"  specially  designed 
for  the  "development",  "production",  or 
"use"  of  "numerical  control"  units  and 
numerically  controlled  machine  tools 
controlled  by  2B91F,  gear  making  and/ 
or  finishing  machinery  controlled  by 
2B93F,  or  robots  controlled  by  2B94F. 

Requirements 

Validated  License  Required:  SZ.  Iran, 
Syria 

Unit:  $va\ue 

Reason  for  Control:  FP 

GTDR:  No 

GTDU:  Yes,  except  destinations  listed 
under  Validated  License  Required 

2D96G     "Software",  n.e.s.,  for  the 
"development",  "production",  or  "use" 
of  commodities  controlled  under 
Category  2. 

Requirements 

Validated  License  Required:  SZ 
Unit:  S  value 
Reason  for  Control:  FP 
GTDR:  No 

GTDU:  Yes,  except  destinations  listed 
under  Validated  License  Required 

2E93F — Technology  for  the 
"development",  "production",  or  "use" 
of  portable  electric  generators  controlled 
by2A94F. 

Requirements 

Validated  License  Required:  SZ,  Iran 
Reason  for  Control:  FP 
GTDR:  No 

GTDU:  Yes,  except  destinations  listi.l 
under  Validated  License  Required 
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2E94F    Technology foi 
"de^'elopnient",  "prod 
of  "numerical  control" 
numerically  controlled  mach 
controlled  by2B91F.  ni  mual 
dimensional  inspection 
controlled  by  2B92F,  g^r 
or  finishing  machinery 
2B9JF.  or  robots  cont'nilpd 


the 
iiction".or  'iise' 
units  and 

ine  tools 


Requirements 

iaiidated  License  He\/uired:  SZ.  trai 
Syria 

Reason  for  Control:  F 

r.TDH:  No 

CTDU:  Yes.  e\cept  d< 
tmd«r  VciUdated  Liceiib  ? 


.'E9fiii    Technology,  n 
'development",  "prch 
of  cuniinoditie-i  control 
Offftjorv  J. 


stiiuitions  list(Mi 
Required 

.s..  for  the 
ditction",  or  'tn^e' 
d under 


Requiremenls 

I  iiliduted  Uten.-<e  liet 
Reason  for  Control:  F 
CTDR:  No 
CfTDU:  Yes.  exc^eut 
under  Validated  Licenf. 


5,' 


dtpitiiiations  lisitKl 
Required 

^es  and 
h'dbv'iXOl 


J:\92F    Electronic  devi 
coni}n'*nents  not  control 

Requirements 

Validated  Liceni>e  Rtf^uired:  S/..  Iran. 
Syria 

Cn/f:  Number 
Reason  for  Control:  i'\ ' 
O'Ll'.SO 
CCT:  Nt. 


.•w;F    EhfLtronicten 
Cat''iiory  3A,  n.es. 

Requirements 

K'atidated  License  Ret 
Svrui 

I'nit.  $  value 
Reason  for  Control:  f-' 
GLl'.Sl.OOn  for  Syria 
CCT:  No 
CFIV:  No 


.IA9-IF    Ceneral  purpo^  electroni< 
equipment  not  controlled  hv  ;iA02 

Requirements 

Validated  Licence  fieif  tlrf^d:  S'/..  Inm. 
Syria 

Unit:  NuiuUt 
Reason  for  Control-  i  J 
OX  I 'SO 
C;CT;  No 
CFiV:  No 


J.VMC    Other  etjuipnie 
and  components  in  Cate, 

Kequirt;ments 

Viilidiited  License  lieq 


machines 

making  and/ 
.ontrolled  bv 
bv 2B94F 


uired  S/ 


(  qaipiiirnt  in 


uired:  S7..  Irun. 


Kliv 


t.  ussftnhlies. 
[oryJA.  n.e.s 

uifd.  S/. 


Unit:  Number 
Reason  for  Control:  FT 
CLV:SO 
CCT:  No 
CFIV:  No 

:tB91  F    Equipment  not  controlled  by 
3B01  for  the  manufacture  or  testing  of 
electronic  components  and  materials, 
and  specially  designed  components  and 
accessories  therefor. 

Requirements 

Validated  License  Required:  SZ,  Jraii. 
Syria 

r'n«7.  Number 
Reason  for  Control:  Fi' 
(.LI.  SO 
6C.T.N0 
CFIV:  No 


.iBdbC    Other  test,  inspection,  and 
prodw  tion  equipment  in  Cotegor\-  W. 
n.es. 

Requirements 

Vuliduled  License  Rt^quired:  SZ 

i'nit:  Nu:nber 

Reason  for  Control:  FJ* 

CLl'SO 

CCT:  No 

CFiV:  No 

.iC96C    Other  materials  in  Categajy  i(-. 

n.es. 

Requirements 

VnUdated  License  Required:  SZ 

Unit:$  value 

Reason  for  Control:  I'V 

CLV:  SO 

CCT:  No 

CFW:  No 

JD94F    ■  Softivure"  specially  designed 
for  the  "development",  "production".  f>r 
"use"  of  electronic  devices  or 
components  controlled  by  3Ay2. 
electronic  test  equipment  controlled  In- 
3A':)3.  general  purpose  electronic 
equipment  controlled  by  3A94,  or 
manufacturing  and  test  etjuipmenl 
controlled  by  3B91. 

Requirements 

Validated  License  Required:  SZ.  Ir-iii, 
Syria 

Cn/f.S  value 

Reason  for  Control :F\' 

CTDR:  No 

CTDU:  Yes.  except  destinalions  list»;d 
uader  Validated  License  Required 

3  D961 '.     ■  'Soft  ivoip  ".n.e.s.J'orthe 
"development",  "production",  or  "use" 
of  commodities  controlled  under 
Ciitegnry  3. 

Kefiuirements 

Validated  License  Required:  SZ 


L'n»i;$  value 
Reason  for  Control:  FV 
CTDR:  No 

GTDU:  Yes.  except  destinations  list-'d 
under  Validated  License  Required 

3E94  F    Tech  nology  for  the 
"development",  "production",  or  'us  •" 
of  electronic  devices  or  components 
controlled  by  3A92,  electronic  test 
equipment  controlled  by  3A93.  general 
purpose  electronic  equipment  controlled 
by  3A94,  or  manufacturing  and  test 
equipment  controlled  by  3B91 

Requirements 

Validated  License  Required:  SZ.  (rrin. 
Syria 

Reason  for  Control:  VV 
L'n/f;$  value 
CTDR:  No 

GTDU:  Ves.^  except  destinations  listed 
under  Validated  License  Required 

3E96C    Technology.  n.e.s..forthe 
'development",  "production",  or  "use" 
of  commodities  controlled  under 
Cateijicry  I. 

Requirements 

Validatt'd  License  Required.  SZ 
V'nit:S  value 
Reason  for  Control:  Fi' 
CTDR:  No 

CTDU:  Yes.  except  destinations  iisti-d 
under  Validated  License  Required 

4A94F    Computers,  "assemblies" and 
related  equipment  not  controlled  In 
4.W1.  4A02.  or4A03.  and  specially 
designed  components  therefor 

Requirements 

Validated  License  Required:  SZ.  Ir  ui, 
Syria 

L'n/f.  Computers  and  Peripherals  ni 
Nuinhor.  parts  and  accessories  in  $ 
value 

Reason  For  Control  FV 

CLV:  SO 

CCT:  No 

CFIV:  N(. 
•         *         *         •         « 

4.^9tiC    Other  computer  equipment, 
ass^'mblies"  and  components,  n.es 

Requirements 

Validated  License  Required:  SZ 

Unit:  Computers  and  Peripherals  \u 
Niiuiher,  parts  and  accessories  in  S 
value 

Reason  For  Control:  FC 

GLV  SO 

(.T.T;  No 

(Vf'U';  No 
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4B94F    Equipment  for  the 
"development"  and  "production"  of 
magnetic  and  optica]  storage 
equipment,  as  described  in  this  entry. 

Requirements 

Validated  License  Required:  SZ,  Iran. 
Syria 

Unit:  $  value 

Reason  for  Control:  FP 

CLV:  $0 

OCT:  No 

GFW:  No 
•        *        •        •        * 

4B96G    Computer  test,  production  and 
inspection  equipment,  n.e.s. 

Requirements 

Validated  License  Required:  SZ 
-Unit:  $  value 
Reason  For  Control:  FP 
GLV:  $0 
GCT:  No 
GFW:  No 

4C94F    Materials  specially  formulated 
for  and  "required"  for  the  fabrication  of 
head/disk  assemblies  for  controlled 
magnetic  and  magneto-optical  hard  disk 
drives. 

Requirements 

Validated  License  Required:  SZ,  Iran. 
Syria 

Unit:  $  value 

Reason  for  Control:  FP 

GLV:  $0 

GCT:  No 

GFW:  No 

4C96G    Materials,  n.e.s.,  specially 
formulated  for  and  "required"  for  the 
fabrication  of  computer  equipment, 
"assemblies"  and  components. 


Requirements 

Validated  License  Required:  SZ 

Unit:  $  value 

Reason  For  Control:  FP 

GLV:  SO 

GCT:  No 

GFW:  No 

4D92F    '  'Software ' '  specially  designed 
or  modified  for  the  "development", 
"production",  or  "use"  of  equipment 
controlled  by  4B94  and  materials 
controlled  by  4C94. 


Requirements 

Validated  License  Re\juired:  SZ,  Iran, 
Syria 

Unit:  $  value 

Reason  for  Control:  FP 

GTDR:  No 

GTDU:  Yes.  except  destinations  listed 
under  Validated  License  Required 


4D93F    "Program"  proof  and 
validation  "software",  "software" 
allowing  the  automatic  generation  of 
"source  codes",  and  operating  systems 
not  controlled  by  4D03  that  are  specially 
designed  for  "real  time  processing" 
equipment 

Requirements 

Validated  License  Required:  SZ,  Iran, 
Syria 

Unit:  $  value 

Reason  for  Control:  FP 

GTDR:  No 

GTDU:  Yes,  except  destinations  listed 
under  Validated  License  Required 
*        *        »        •        » 

4D94F    "Software"  specially  designed 
for  the  "development",  "production",  or 
"use"  of  "digital  computers", 
"assemblies"  and  related  equipment 
therefor  controlled  by  4A94. 

Requirements 

Validated  License  Required:  SZ,  Iran, 
Syria 

Unit:  S  value 

Reason  for  Control:  FP 

GTDR:  No 

GTDU:  Yes.  except  destinations  listed 
under  Validated  License  Required 

4D96G    "Software",  n.e.s.,  specially 
designed  or  modified  for  the 
"development",  "production",  or  "use" 
of  computer  equipment  or  materials 
controlled  by  4A,  4B,  or  4C,  and  other 
"software",  n.e.s. 

Note:  Certain  "software"  must  also  be 
evaluated  against  the  performance 
characteristics  of  the  telecommunications  or 
"information  security"  entries  in  Category  5. 
See  Notes  1  and  2  followring  the  heading  of 
Category  4. 

Requirements 

Validated  License  Required:  SZ 
Unit:  $  value 
Reason  for  Control:  FP 
GTDR:  No 

GTDU:  Yes,  except  destinations  listed 
under  Validated  License  Required 

4E92F    Technology  for  the 
"development",  "production",  or  "use" 
of  equipment  controlled  by  4B94, 
materials  controlled  by  4C94,  or 
"software"  controlled  by  4D92,  4D93,  or 
4D94. 

Requirements 

Validated  License  Required:  SZ,  Iran, 
Syria 

Unit:  $  value 

Reason  for  Control:  FP 

GTDR:  No 

GTDU:  Yes.  except  destinations  listed 
under  Validated  License  Required 


4E93F    Technology  for  the 
"development"  or  "production" of 
graphics  accelerators  or  equipment 
designed  for  "multi-data-stream 
processing"  and  technology  "required" 
for  the  "development"  or  "production  " 
of  magnetic  hard  disk  drives. 

Requirements 

Validated  License  Required:  SZ,  Iran, 
Syria 

Unit:  $  value 

Reason  for  Control:  FP 

GTDR:  No 

GTDU:  Yes,  except  destinations  listed 
under  Validated  License  Required 
*        •        •        •        • 

4E94F    Technology  for  the 
"development",  "production",  or  "use" 
of  "digital  computers",  "assemblies" 
and  related  equipment  therefor 
controlled  by  4A94F. 

Requirements 

Validated  License  Required:  SZ,  Iran, 

Syria 

Unit:  $  value 

Reason  for  Control:  FP 

GTDR:  No 

GTDU:  Yes,  except  destinations  listed 
under  Validated  License  Required 

4E96G    Technology,  n.e.s.,  for  the 
"development",  "production",  or  "use" 
of  items  controlled  by  Category  4. 

Note:  Technology  for  certain  equipment  or 
"software"  must  also  be  evaluated  against  the 
performance  characteristics  of  the 
telecommunications  or  "information 
security"  entries  in  Category  5.  See  Notes  1 
and  2  following  the  heading  of  Category  4. 

Requirements 

Validated  License  Required:  SZ 
Unit:  $  value 
Reason  for  Control:  FP 
GTDR:  No 

GTDU:  Yes,  except  destinations  listed 
under  Validated  License  Required 

5A90A    Any  type  of 
telecommunications  equipment,  not 
controlled  by  5A01,  specially  designed 
to  operate  outside  the  temperature 
range  from  219  K  (-54"  C)  to  397  K 
(124°  CI 

Requirements 

Validated  License  Required:  SZ,  Iran, 
Syria 

Unit:  S  value 

Reason  for  Control:  FP 

GLV:  $0 

GCT:  No 

GFW:  No 
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5A9iF    Transmission 
controlled  by  5A02.  conta 
forth  below. 


eqi  ipwent.  not 
ning  items  set 


Requirements 

Validated  License  Ht^fu,  red:  ST..  Iran. 
Syria 

Untt:  S  value 

fleason  for  Control:  Fi' 

CLV:$0 

GCT:  No 

(;/•»'•  No 


^AyjF     Mobile  coniniuniAilions 
equipment,  n.e.s..  and  "as\emhlies" and 
components  therefor. 

Requirements 

Validated  License  Hequi  ed.  SZ.  Iriiii. 
Syria 

Vnit  S  value 

Hewion  for  Control:  Ff ' 

(;li'.$o 

OCT:  No 
CFW:  No 


s  ■ 


S.WiF    Radio  relay  cunni 
equipment  designed  for  uf 
frequencies  equal  to  or  exc 
GHz  and  "assemblies"  and 
therefor,  n.e.s 


unications 
at 

•eding  19.7 
t:omponents 


Requirements 

Validated  Licen-ie  Hequi^d:  SZ.  Iran. 
Syria 

l'nit:S  value 

Heason  For  Control:  V\' 

GLl'.SO 

CCT:  No 

CFW:  No 


r>A94F    "Data  (niessagej 
equipment  or  systems  rfesi' 
"fHivket-mode  operation" 
assemblies  and  componen, 
n.e.s 


Requirements 

Validated  License  f{equii\'d:  SZ.  Iran 
Syria 

Unit:  S  value 

Heason  For  Control:  H' 

GLV:  $0 

CKrr:  No 

CFiV:  No 

Notes:  "Data  (nuissagej  siviK 
(!«rined  as  the  technique  for; 

(;i)  Accepting  data  gruups  fiii  liuliny 
t.iessages.  packets,  or  other  dig  tal  or 
(t  legraphir.  information  gro:ips  trar.sinittfcl . 
.1  composite  whole): 

(t))  Storing  (buffering)  tl.itn  gtliiips  ji^ 
(iw:essary; 

(c)  ('(Tx;essing  part  of  all  tlie  fata  groiijis 
;i-i  iieiessarv',  for  the  purpost;  o 

(1)  Control  (routing,  priority.  lorni.itti;ij{. 
t  <>i<e  conversion,  error  control, 
rctransn'.ission  or  journalini;!: 

I'i]  Transmission;  or 

!  l)  Stult-plexin^nnd 
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itching" 
•^led  for 
d 
therefor. 


en 


(d)  Retransmitting  (processed)  data  groups 
when  transfnission  or  retx'iving  fa<  iliiies  arc 
availahUr. 

5A95F     'Information  security" 
equipment.  n.e.s.  (e.g..  cryptographic, 
cryptoanalytic,  and  cryptolugic 
equipment.  n.e.s.).  and  components 
therefor. 

Requirements 

Validated  License  Hequired:  SZ.  Iran 

L'nit:  $  value 

fieason  for  Controh  I'V 

CLV:$() 

CCT:  No 

GFIV:  No 

5A96G  Telt-conununicatioii!< 
equipment,  "assemblie':".  and 
components,  n.e  s. 

Requirements 

VaVidattui  License  Hequired:  S7. 

L'nit:S  value 

Heason  for  Control:  Ff 

GLV:  $0 

CCT:  No 

GFIV:  No 

.iH94F  Telecc>(nmunications  test 
equipment,  n.e.s. 

Requirements 

Validated  Licence  Hequired:  .SZ,  Iriiii. 
.Syria 

I'nit: S  value 

Heason  for  Control:  Ff 

GLV:$0 

GCT:  No 

CFIV:  No 

Note:  Crfjwrul  License  C-UtiST  is  avail.iliii- 
for  "ihipnien?  to Svria  val»ifd  at  Sl.fKlO  or 

l.-ss 

5B96G  Telecommunicotions  and 
"infonnation  security"  production 
equipment,  n.e  < 

Requirements 

Validated  License  Hequired:  SZ 

Cnit:S  value 

Heason  for  Control:  Ff 

07.  r.  $0 

GCT:^U> 

GFIV:  No 

r,C9iiG     C  Ither  materials  rcqu  ired  lor  the 
manufacture  of  telecommunications  or 
"infonnation  security"  equipment. 
iLssemhUei"  and  components,  n.e.s 

Requirements 

Validated  License  Hequind:  SZ 

f'nif.S  value 

Heason  forCvntrci  Fi' 

GLV:  SO 

GCT:  No 

f .7-iV  N«. 


5D90F    "Software"  specially  designed 
or  modified  for  the  "development", 
"production",  or  "use"  of  equipment 
con  trolled  by  5A90or5A91 

Requirements 

Validated  License  Hequired:  SZ,  Iran, 
.Syria 

L'nit:$  value 

Heason  for  Control:  hV 

GTDH:  No 

GTDU:  Yes.  except  destinations  listed 
uniler  Validated  License  Hequired 

5D91F    "Software"  specially  designed 
or  modified  for  the  "development", 
"production",  or  "use"  of 
telecommunications  test  equipment 
controlled  by  5B94. 

Requirements 

Validated  Ucense  Hequired:  SZ.  Iran. 
-Syria 

Unit:$  value 

Heason  for  Control:  IV 

GTDH:  No 

GTDU:  Yes,  except  destinations  iistcil 
imder  Validated  License  Hequired 

r>D92F    "Software"  specially  designed 
or  modified  for  the  "development", 
"pmduction"  or  "use"  of  mobile 
communications  equipment  controlled 
hy5A92. 

Requirements 

Validated  Ucense  Hequired:  SZ.  Ir.in.  . 
.Syria 

Unit:  S  value 

Reason  for  Control:  f-f ' 

GTDH:  No 

GTDU:  Yes.  except  dustinutions  list»;ii 
under  Validated  License  Hequired 

51)9  iF    "Software"  specially  designed 
or  modified  for  the  "development ", 

production"  or  "use"  of  radio  relay 
tommunication  equipment  controlled 
by5A9:i. 

Requirements 

Validated  License  Hequued:  SZ.  (ran, 
Syria 

Unit:S  value 

Reason  for  Control:  PI' 

GTDR:  No 

GTDU:  Yes.  except  destinations  lishnl 
under  Validated  License  Required 

5D94F    "Software"  specially  designed 
or  modified  for  the  "development", 
"production  "  or  "use"  of  "data 
Imessagel  switching"  equipment 
controlled  by  5A94 

Requirements 

Validated  License  Required:  SZ.  Iran, 
-Syria 

Unit:S  value 

Reason  for  Control:  hV 

GTDR:  No 


GTDU:  Yes,  except  destinations  listed 
under  Validated  License  Hequired 

5D95F     "Software",  n.e.s.,  specially 
designed  or  modified  for  the 
"development",  "production",  or  "use" 
of  "information  security"  or  cr\'ptologic 
equipment  (e.g.,  equipment  controlled 
by  5A95). 

Requirements 

Validated  Ucense  Hequired:  SZ,  Iran 
Unit:  S  value 
Reason  for  Control:  FP 
GTDR:  No 

GTDU:  Yes.  except  destinations  listed 
under  Validated  Ucense  Required 

5D96G     "Software",  n.e.s.,  specially 
designed  or  modified  for  the 
"development",  "production",  or  "use" 
of  telecommunications  equipment. 

Requirements 

Validated  Ucense  Required:  SZ 
Unit:  $  value 
Heason  for  Control:  FI' 
GTDR:  No 

GTDU:  Yes,  except  destinations  listed 
under  Validated  Ucense  Required 

5E90F    Technology  for  the 
"development",  "production",  or  "use" 
of  equipment  controlled  by  5A90  or 
5A9J  or  "software"  controlled  by  5D90. 

Requirements 

Validated  Ucense  Required:  SZ,  Iran, 
.Syria 

Unit:  S  value 

Reason  for  Control:  FP 

GTDR:  No 

GTDU:  Yes,  except  destinations  listed 
under  Validated  Ucense  Required 

'>E9]F  Technology  for  the 
"development",  "production",  or  "use" 
of  telecommunications  tfist  equipment 
controlled  by  5B94,  or  "software" 
controlled  by  5D91 . 

Requirements 

Validated  License  Required:  SZ,  Iran. 
.Syria 

Reason  for  Control:  FP 

Unit:  $  value 

GTDR:  No 

GTDU:  Yes,  except  destinations  listed 
under  Validated  Ucense  Required 

5E92F    Technology  for  the 
"development",  "production"  or  "use" 
of  mobile  communications  equipment 
controlled  by  5 A 92,  or  "software" 
controlled  by  5D92. 

Requirements 

Validated  Ucense  Required:  SZ,  Iran, 
Syria 

L'njl:  S  value 

Reason  for  Control:  FP 

GTDR:Wn 


GTDU:  Yes,  except  destinations  listed 
ur.dc.'-  Validated  Ucense  Required 

5E93F    Technology  for  the 
"development",  "production"  or  "use" 
of  radio  relay  communication 
equipment  controlled  by  5A93,  or 
' 'software ' '  controlled  bv  5D03. 

Requirements 

Validated  License  Required:  SZ,  Iran. 
Syria 

Reason  for  Control:  FP 

GTDR:  No 

GTDU:  Yes,  except  destinations  listed 
under  Validated  Ucense  Required 

5E94F     Technology  for  the 
"development",  "production  '  or  "use" 
of  "data  (message)  switching" 
equipment  controlled  by  5A94,  or 
"software"  controlled  by  5D94. 

Requirements 

Validated  Ucense  Required:  SZ,  Iran, 
.Syria 

Reason  for  Control:  FP 

Unit:  $  value 

GTDR:  No 

GTDU:  Yes,  except  destinations  listed 
under  Validated  Ucense  Required 

5E95F    Technology,  n.e.s.,  for  the 
"development",  "production",  or  "use" 
of  "information  security"  or  crvptologic 
equipment  (e.g.,  equipment  controlled 
by  5A95),  or  "software"  controlled  bv 
5D95. 

Requirements 

Validated  Ucense  Required:  SZ,  Iran 
Heason  for  Control:  FP 
Unit:  $  value 
GTDR:  No 

GTDU:  Yes,  except  destinations  listed 
imder  Validated  Ucense  Requin^d 

5E96G     Technology,  n.e.s.,  for  the 
"development",  "production",  or  "use" 
of  telecommunications  equipment. 

Requirements 

Validated  Ucense  Required:  SZ 
Reason  for  Control:  FP 
GTDR:  No 

GTDU:  Yes,  except  destinations  listed 
under  Validated  Ucense  Required 

6A90F    Airborne  radar  equipment, 
n.e.s.,  and  specially  designed 
components  therefor. 

Requirements 

Validated  Ucense  Required:  SZ.  Iran, 
•Syria 

Unii:$  value 

Reason  for  Control:  FP 

GLV:  $0 

CCT.  No 

GFIV:  No 


6A92F    Gravity  meters  (gravimeters) 
not  controlled  by  6A07A. 

Requirements 

Validatpd  Ucense  Required:  SZ,  Iran. 
•Syria 

Unit:  S  value 

Reason  for  Control:  FP 

GLV:  SO 

GCT:  No 

GFIV.  No 


6A93F    ■  '.Magnetometers ' '  having  a 
"noise  level"  {sensitivity)  lower  (better) 
than  1.0  nT  rms  per  square  root  Hz.  but 
no  lower  than  0.05  nT  nns  per  square 
root  Hz. 

Requirements 

Validated  Ucense  Hequired:  SZ,  Iran. 
Syria 

Unit:S  value 

Reason  for  Control:  FP 

GLV:  SO 

GCT:  No 

GFIV:  No 

6A94F'    Marine  or  terrestrial  acoustic 
equipment,  n.e.s.,  capable  of  detecting 
or  locating  undenvater  objects  or 
features  or  positioning  surface  vessels  or 
undenvater  vehicles;  and  specially 
designed  components,  n.e.s. 

Requirements 

Validated  Ucense  Hequired:  SZ,  Iran 

Unit:  $  value 

Reason  for  Control:  FP 

GLV:  SO 

GCT:  No 

GFIV;  No 

t>A96G    Other  equipment  in  Category 
6A,  n.e.s. 

Requirements 

Validated  Ucense  Required:  SZ 

Unit:  $  value 

Reason  for  Control:  FP 

GLV:  $0 

GCT.  No 

GFIV;  No 

6B96G    Other  test,  inspection,  and 
production  equipment  in  Category  6B, 
n.e.s. 

Requirements 

Validated  Ucense  Required:  SZ 

Unit:S  value 

Reason  for  Control:  FP 

GLV:  SO 

GCT:  No 

GFIV;  No 

()C96G    Other  materials  in  Category  bC, 
n.e.s. 

Requirements 

Validated  Ucense  Required:  SZ 
Unit:S  value 
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designed 
iction".  or 
pwent 


c  du 


Reason  for  Control:  FP 
CLV:SO 
GCT:  No 
GFW:  No 

6D90F     ' 'Software ' ' special  y 
for  the  "development",  "p. 
'use"  of  airborne  radar  equ 
ror.uvUed  by  6A90F. 

Requirements 

Validated  License  Reqi:ir^:  SZ.  Iran, 
Syria 

Unit:  $  value 

Reason  for  Control:  FP 

GTDR:  No 

GTDU:  Yes,  except  destinltions  listed 
under  Validated  License  Rec  uired 


6D92F     "Software"  speciall^'  designed 
for  the  "development", 
"use"  of  gra\ity  meters  Igro^meters) 
controlled  by  6 A92 


Requirements 

Validated  License  Requiri^:  SZ.  Ira;i 
Syria 

Unit:  S  value 

Reason  for  Control:  FP 

GTDR:  No 

GTDU:  Yes.  except  destinations  listed 
under  Validated  License  Rec  uired 

6D93F     "Software" speciall  ■  designed 
for  the  "development",  "pro  luction",  o: 
"use"  of  "magnetometers"  controlled  by 
6A94. 

Requirements 

Validated  License  Requirefj:  SZ,  Iran. 
Syria 

Unit:  $  value 

Reason  for  Control:  FP 

GTDR:  No 

GTDU:  Yes.  except  destinations  listed 
under  Validated  License  Req  lired 

6D94F     "Software"  specially  designed 
for  the  "de\'elopment".  "proi  action",  or 
"use"  of  marine  or  lerrestria.  acoustic 
equipment  controlled  by  6Aa^ 

Requirements 

Validated  License  Requirei ':  SZ.  Iran 
Unit:  S  value 
Reason  for  Control:  H' 
GTDR:  No 

GTDU:  Yes.  except  destina 
under  Validated  Licenr.e 


Requirements 

Validated  License  Required:  SZ.  Iran, 
prapuction".  or     Syria 

Reason  for  Control:  FP 
GTDR:  No 

GTDU:  Yes.  oxcept  destinations  listed 
under  Validated  License  Required 

6E93F    Technology  for  the 
"development",  "production",  or  "use" 
of  "magnetometers"  controUed  bv 
6A93F. 


tecinlly 
f 


6D96G     "Software",  n.e.s..  s 
designed  for  the  "developme  r 
"production",  or  "use"  of  eq\  ipment 
described  in  Catevorx'  6 


Requirements 

Validated  License  Requirec 
Unit:  $  value 
Reason  for  Control:  FP 
GTDR:  No 

GTDU:  Yes.  except  destuiai  i 
under  Validated  License  Req 


6E90F    Technology  for  the 
"development",  "production",  or  "use" 
of  airborne  radar  equipment  controlled 
bySAOOF. 

Requirements 

Validated  License  Required:  SZ,  Iran. 
Syria 

Reason  for  Control:  FP 

GTDR:  No 

GTDU:  Yes.  except  destinations  listed 
under  Validated  License  Required 

6E92F    Tech  nology  for  th  e 
"development",  "production",  or  "use" 
ofgra\ity  meters  (gravi  meters] 
controlled  by  6A92F. 


ions  listed 


Req  tired 


:  SZ 


ions  listed 
ired 


Requirements 

Validated  License  Required:  SZ.  Iran, 
.Syria 

Reason  for  Control:  FP 

GTDR:  No 

GTDU:  Yes,  except  destinations  listed 
under  Validated  License  Required 

6E94F     Technology  for  the 
"development",  "production",  or  "use" 
of  marine  or  terrestrial  acoustic 
equipment  controlled  by  6A9-1F. 

Requirements 

Validated  License  Required:  SZ.  Iran 
Reason  for  Control:  FP 
GTDR:  No 

GTDU:  Yes.  except  destinations  listed 
under  Validated  License  Required 

6E9eG     Technology,  n.e.s.,  for  the 
"development",  "production",  or  "use" 
of  equipment,  materials  or  "software" 
controlled  under  Category  6. 

Requirements 

Validated  License  Required:  SZ 
Reason  for  Control:  FP 
GTDR:  No 

GTDU:  Yes.  except  destinations  listed 
under  Validated  License  Required 

7A94F    Other  navigation  direction 
finding  equipment,  airborne 
communication  equipment,  all  aircraft 
inertia!  navigation  systems,  and  other 
avionic  equipment,  including  parts  and 
components,  n.e  s. 

Requirements 

Validated  License  Required:  SZ.  Iran, 
Syria 


Unit:  $  Value 
Reason  for  Control:  FP 
GLV:  SO 
GCT:  No 
GFW:  No 

Note:  Global  Positioning  Satelliie  receivers 
having  the  follovk'ing  characteristics  are 
under  the  jurisdiction  of  the  Department  of 
State,  Office  of  Defense  Trade  Controls: 

a.  Designed  for  encryption  or  dec.nption 
(e.g..  Y-code)  of  GPS  precise  positioning 
ser\ice  (PPS)  signal; 

b.  Designed  for  producing  naviy.ntioti 
results  above  60,000  feet  altitude  and  at  1.000 
knots  velocity  or  greater; 

c.  Specificaliy  designed  or  modified  for  use 
with  a  null-steering  aiitenna  or  including  a 
nuH-steering  antenna  designed  to  reduce  or 
avoid  jamming  signals;  or 

d.  Designed  or  modified  for  use  w  .th 
unmanned  air  vehicle  systems  capable  of 
delivering  at  least  a  500  kg  payload  to  a  range 
of  at  least  300  lun.  (GPS  receivers  designed 
or  modified  for  use  with  military  unmanned 
air  vehicle  systems  with  less  canaL:  ',!'.■  .ire 
considered  to  be  specially  designed, 
modified  or  configured  for  military  use  and 
therefore  covered  under  Catego^^'  XV'. 
paragraph  (c),  of  the  ITAR). 

N.B.:  Manufacturers  or  exporters  of 
equipment  under  DOC  jurisdiction  are 
advised  that  the  U.S.  Government  does  not 
assure  the  availability  of  the  GPS  P-code  for 
t:ivil  navigation. 

7B94F    Other  equipment  for  the  test, 
inspection,  or  production  of  navigation 
and  a\ionics  equipment. 

Requirements 

Validated  License  Required:  SZ.  Iran. 
Svria 
'  Unit:  S  Value 
Reason  for  Control:  FP 
GLV:  SO 
GCT:  No 
GFW:  No 

7D94F     "Software",  n.e  s..  for  the 
"development",  "production",  or  "use" 
of  navigation,  airborne  cow.munication. 
and  other  a\  ionics  equipment. 

Requirements 

Validated  License  Required:  SZ.  Iran. 
Syria 

Unit:  S  value 

Reason  for  Control:  FP 

GTDR:  No 

GTDU:  Yes,  except  destinations  listed 
under  Validated  License  Required 

7E94F    Technology,  n.e.s..  for  the 
"development",  "production",  or  "use" 
of  navigation,  airborne  communication, 
and  other  avionics  equipment. 

Requirements 

Validated  License  Required:  SZ.  (ran. 
Syria 

Unit:  $  value 

Reason  for  Control:  FP 

GTDR:  No  ; 
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GTDU:  Yes,  except  destinations  listed 
under  Validated  License  Required 

8A92F    Other  underwater  camera 
equipment,  n.e.s.;  other  submersible 
systems,  n.e.s.;  and  specially  designed 
parts  therefor. 

Requirements 

Validated  License  Required:  SZ,  Iran, 
Syria 

Unit:  S  value 

Reason  for  Control:  FP 

GLV:  $0 

GOT:  No 

GFW:  \'o 

8A93F    St'lf-contained  underwater 
breathing  apparatus  (scuba  gear)  and 
related  equipment. 

Requirements 

Validated  License  Required:  SZ,  Iran 
Unit:  $  value 
Reason  for  Control:  FP 
GLV:  $0 
GCT:  No 
GFW:  No 
•         *         *         •         « 

8A94F    Boots,  n.e.s.,  including 
inflatable  boats;  marine  engines  (both 
inboard  and  outboard)  and  submarine 
engines,  n.e.s.;  and  specially  designed 
parts  therefor,  n.e.s. 

Requirements 

Validated  License  Required:  SZ,  Iran 

Unit:S  value 

Reason  for  Control:  FP 

GLV'.SO 

GCT:  No 

GFW:  No 

8A96G     Other  marine  equipment, 
"assemblies"  and  components,  n.e.s. 

Requirements 

Validated  License  Required:  SZ 

Unit:S  vaiae 

Reason  for  Control:  FP 

GLV:  $0 

GCT:  No 

GFW:  No 

8B9GG     Production  and  test  equipment 
for  marine  equipment,  "assemblies" 
and  components,  n.e.s. 

Requirements 

Validated  License  Required:  SZ 

Unit:  $  value 

Reason  for  Control:  FP 

GLV:  SO 

GCT:  No 

GFW:  No 

8C96G  Materials  for  manufacture  of 
marine  equipment,  "assemblies"  and 
components,  n.e.s 

Requirements 

Validated  License  Required:  SZ 


Unit:  $  value 

Reason  for  Control:  FP 

GLV:  $0 

GCT:  No 

GFW:  No 

8D92F    '  'Software ' '  specially  designed 
or  modified  for  the  "development", 
'production  "  or  "use"  of  commodities 
controlled  by  8A92. 

Requirements 

Validated  License  Required:  SZ,  Iran, 
Syria 

Unit:  $  value 

Reason  for  Control:  FP 

GTDR:  No 

GTDU:  Yes,  except  destinations  listed 
under  Validated  License  Required 

8D93F    "Software"  specially  designed 
or  modified  for  the  "development", 
"production  "  or  "use"  of  commodities 
controlled  by  8A93  or  8A94. 

Requirements 

Validated  License  Required:  SZ.  Iran 
Unit:  $  value 
Reason  for  Control:  FP 
GTDR:  No 

GTDU:  Yes,  except  destinations  listed 
under  Validated  License  Required 

8D96G     "Software",  n.e.s.,  speciallv 
designed  or  modified  for  the 
"development",  "production",  or  "use" 
of  marine  equipment  or  materials. 

Requirements 

Validated  License  Required:  SZ 
Unit:  S  value 
Reason  for  Control:  FP 
GTDR:  No 

GTDU:  Yes,  except  destinations  listed 
under  Validated  Licen.se 
Required 

8E92F     Technology  for  the 
"development",  "production"  or  "use" 
of  commodities  controlled  by  8A92. 

Requirements 

Validated  License  Required:  SZ.  Iran, 
Syria 

Unit:  S  value 

Reason  for  Control:  FP 

GTDR:  No 

GTDU:  Yes,  except  destinations  listed 
under  Validated  License  Required 

8E93F     Technology  for  the 
"development",  "production" or  "use" 
of  commodities  controlled  bv  8A93  or 
8A94. 

Requirements 

Validated  License  Required:  SZ,  Iran 
Unit:  S  value 
Reason  for  Control:  FP 
GTDR:  No 

(iTDU:  Yes,  except  destinations  listed 
under  Validated  License  Required 


8E96G    Technology,  n.e.s.,  for 
"development",  "production"  or  "use" 
of  items  controlled  by  Category  8. 

Requirements 

Validated  License  Required:  SZ 
Reason  for  Control:  FP 
GTDR:  No 

GTDU:  Yes,  except  destinations  listed 
under  Validated  License  Required 

9A90F    Diesel  engines,  n.e.s.,  for 
trucks,  tractors,  and  automotive 
applications  of  continuous  brake 
horsepower  of  400  BMP  (298  kW)  or 
greater  (performance  based  on  SAE 
J1349  standard  conditions  of  100  kPa 
and  25°);  pressurized  aircraft  breathing 
equipment,  n.e.s.;  and  specially 
designed  parts  therefor,  n.e.s. 

Requirements 

Validated  License  Required:  SZ.  Iran 

Unit:  $  value 

Reason  for  Control:  FP 

GLV:  SO 

GCT:  No 

GFW:  No 

9A91F    Other  aircraft  and  certain  gas 
turbine  engines. 

Requirements 

Validated  License  Required:  SZ,  Iran. 
Syria 

Unit:  Number 
Reason  for  Control:  FP 
GLV:  SO 
GCT:  No 
GFW:  No 


9 A  92F  Off  high  way  wheel  tractors  of 
carriage  capacity  9t  (10  tons)  or  more: 
and  parts  and  accessories,  n.e.s. 

Requirements 

Validated  License  Required:  SZ.  Iran. 
Syria 

t/n/t;  Tractors  in  number;  parts  and 
accessories  in  $  value 

Reason  for  Control:  FP 

GLV:  SO 

GCT:  No 

GFW:  No 

9A93F    On -Highway  tractors,  with 
single  or  tandem  rear  axles  rated  for  9t 
(20,000  lbs.)  or  greater  and  speciallv 
designed  parts. 

Requirements 

Validated  License  Required:  SZ.  Iran. 
Syria 

L/n77;  Tractors  in  number;  parts  and 
Hccessories  in  $  value 

Reason  for  Control:  FP 

GLV:  SO 

GCT:  No 

GFW:  No 

Note:  This  eiitn,'  controls  highvviiy  t.'rji  lors 
only,  li  does  not  <  or.lrol  solid  i  hassis 
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vehicles  such  as  dump  trucks  construction 
equipment,  or  panel/van  type  trucks, 

9A94F    Aircraft  parts  anc.  components, 
n.e.s. 

Requirements 

Validated  License  Required:  SZ.  Iran, 
Syria 

t/nif:  $  value 

Reason  for  Control:  FP 

GLV'.SO 

GCT:  No 

GFW:  No 

9A96C    Other  propulsion  und 
transportation  equipment,  ]p.e  s 

Requirements 

Validated  License  Requited:  S/. 

Unit:  S  value 

Reason  for  Control:  FP 

GLV:  SO 

GCT:  No 

GFW:  No 

9B94F     Vibration  test  equknwnt  and 
specially  designed  parts  ar{d 
components,  n.e.s 

Requirements 

Validated  License  Requi^fd:  SZ.  Iran, 
Syria 

Unit:  S  Value 
Reason  for  Control:  FP 
GLV:  SO 
GCT:  No 
GFW  No 


9B96G    Other  test,  inspect 
production  equipment  for 
systems  and  transportation 


n  PS. 


Requirements 

Validated  License  Required:  SZ 

Unit:$ialue 

Reason  for  Control:  f'P 

GLV:  SO 

GCT:  No 

GFW:  No 


9n90F      Software",  n.e.s. 
"development"  or  "produa 
diesel  engines  and  pressuri. 
breathing  equipment  mntrr 
9A90F 


Requirements 

Villi  (luted  License 
I  'nit:  S  value 
Reason  for  Control:  FP 
GTDR:  No 

CTDU:  Yes.  except  desti 
under  Validated  License 


/tef, 


on.  and 
f.  ropulsion 
equipment. 


'or  the 
cHon"  of 
ed  aircraft 
contnUled  bv 


Requin  d  SZ.  Iran 


nit 


ions  IL<;te<i 
Hired 


9D91F     "Software",  n.e.s.,  for  the 
"development" or  "production" of 
"aircraft"  and  aero  gas  turbine  engines 
controlled  by  9A91F  or  aircraft  parts 
and  components  controlled  by9A94F 

Requirements 

Validated  License  Required:  SZ,  Iran. 
.Syria 

Lfnit:  S  value 

Reason  for  Control:  FP 

GTDR:  No 

GTDU:  Yes,  except  destinations  listed 
under  Validated  License  Required 

9D93F     ■  ■Software"  for  the 
"production  "  or  "development"  of  off- 
highway  wheel  tractors  controlled  bv 
9A92F  or  on-highway  tractors  controlled 
by  9A93F. 

Requirements 

Validated  License  Required:  SZ,  Irati. 
Syria 

'  Unit:  $  value 
•  Reason  for  Control:  FP 
GTDR:  No 

GTDU:  Yes,  except  destinations  listed 
under  Validated  License  Required 

9D94F     •  Software ' '  for  the 
"development",  "production",  or  "use" 
of  vibration  test  equipment  controlled 
by9B94F. 

Requirements 

Validated  License  Required:  SZ,  Iran. 
Syria 

Unit:  $  value 

Reason  for  Control:  FP 

GTDR:  No 

GTDU:  Yes,  except  destinations  listed 
under  Validated  License  Required 

9D96G     "Software",  n.e.s..  specially 
designed  or  modified  for  the 
"development",  "production",  or  "use" 
of  propulsion  systems  or  transportation 
equipment. 

Requirements 

Validated  License  Required:  SZ 
L'/i/f.-S  value 
Reason  for  Control:  FP 
GTDR:  No 

GTDU:  Yes,  except  destinations  lisied 
under  Validated  License  Required 

9E90F     Technology,  n.e.s..  fur  the 
"development",  "production",  or  "use" 
of  diesel  engines  and  pressurized 
aircraft  breathing  equipment  controlled 
by9.\90F. 

Requirements 

Validated  License  Required:  SZ.  Iran 
Reason  for  Control:  FP 
GTDR:  No 

GTDU:  Yes.  except  destinations  listed 
under  Validated  License  Required 


9E91 F    Technology,  n.e.s. .  for  the 

development",  "production",  or  "use" 
of  "aircraft"  and  aero  gas  turbine 
engines  controlled  by  9A91F  or  aircraft 
parts  and  components  controlled  by 
9A94F. 

Requirements 

Validated  License  Required:  SZ.  Iran. 
Syria 

Reason  for  Control:  FP 

GTDR:  No 

GTDU:  Yes,  except  destinations  listed 
under  Validated  License  Required 

9E93F     Technology  for  the 
"production",  "development",  or  'use' 
of  off-highway  wheel  tractors  controlled 
by  9A92F  or  on-highway  tractors 
controlled  by  9A93F. 

Requirements 

Validated  License  Required:  SZ,  Iran. 
Syria 

Reason  for  Control:  FP 

GTDR:  No 

GTDU:  Yes,  except  destinations  listed 
under  Validated  License  Required 

9E94F    Technology  for  the 
"development",  "production",  or  'use' 
of  vibration  test  equipment  controlled 
by  9B94F. 

Requirements 

Validated  License  Required:  SZ.  Iran, 
Syria 

Reason  for  Control:  FP 

GTDR:  No 

GTDU:  Yes.  except  destinatit)ns  listed 
under  Validated  License  Required 

9E96G     Technology,  n.e.s.,  for  the 
"development",  "production",  or  "use" 
of  items  controlled  by  Category-  9 

Requirements 

Validated  License  Required:  SZ 
Reason  for  Control:  FP 
GTDR:  No 

GTDU:  Yes,  except  destinations  listefl 
under  Validated  License  Required 

O.'MBA     Items  on  the  International 
Munitions  List. 

Requirements 

Validated  License  Required: 
QSTVWYZ 

Unit:  OAlS.a  through  .c:  §  value; 
0.\18.d  through  .f:  number 

Reason  for  Control:  NS.  FP  (see  Notes) 

GLV:  0Al8.a  and  .b:  $5000:  O.M8.r: 
S3000  0A18.d  through  f:  $1,500 

GCT:  No 

GFW:  No 

Notes:  1.  FP  controls  for  regional  stabililv 
apply  to  0A18.C.  except  to  NATO,  Japan, 
Australia,  and  New  Zealand. 

2.  Licenses  for  export  to  Iran  iind  .Syrin  i\  •!! 
giT.tfraliy  be  denied. 
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()A84C    Shotguns,  barrel  length  18 
inches  or  over:  buckshot  shotgun  shells: 
and  arms,  discharge  type  (for  exawple. 
stimguns.  shock  batons,  electric  cattle 
prods,  immobilization  guns  and 
projectiles,  etc.)  except  equipment  used 
exclusively  to  treat  or  tranquiUze 
animals,  and  except  arms  designed  ' 
solely  for  signal,  flare,  or  saluting  use: 
and  parts,  n.e.s..  including  optical 
sighting  devices  for  firearms. 

Requirements 

Validated  License  Hcquired: 
QSTVWYZ.  except  for  Australia.  Japan. 
Now  Zealand,  and  members  of  NATO 
(soe  Notes) 

Unit:  S  value 

Reason  for  Control  FF* 

GLV:  $0 

CCTT:  Nr. 

CFW:  Nf> 

Notes:  1.  Shotguns  with  <i  t»yrri!!  Ifiigtti  L'4 
inches  or  over  requirt-  a  viilidiitcri  license  for 
shipment  to: 

a.  Countiy  f  ".roups  QSWYZ.  reKiirilless  of 
e;ic(-Liser; 

i).  Oilier  destinations  in  Country  (;ro;ips  1 
&  \'.  ext.ept  for  Australia.  Japan.  New 
Zealand,  and  members  of  NATO,  on/v  ii  for 
sale  or  resale  to  police  or  law  enforcement 
•T^eiu  ies. 

2  Shotgur.s  with  a  bdrrel  Iftiklh  of  at  least 
18  irn.hes  bu!  less  than  24  inches  re(juire  <« 
validated  licen.>--e  to  all  destinatio!)>;  escet-J 
Australia.  Japan.  New  Zealand.  u-m\  nieoil.ers 
ot  N.ATO.  regardless  of  end-user. 

.1.  Shotguns  with  a  barrel  lengtii  of  less 
than  18  inches  are  controlled  by  the  Oifict: 
of  Defense  Trade  Conlrol,  Department  of 
Siale. 

0A8SF     Shotgun  shells,  except 
buckshot  shotgun  shells,  and  parts. 

Requirements 

Validated  License  Required  SZ 

I'nit:  S  value 

Reason  for  Control:  FP  (see  Note) 

CLV:$0 

CCT:  No 

CFW:  No 

UA05H    Food,  medicines,  medical 
supplies,  and  agricultural  commodities 

Requirements 

Validated  License  Requued  7. 

Unit:  S  value 

Reason  for  Control:  FV 

GLV:  SO 

CCT:  No 

CFW:  No 

UA96C    Other  commodities.  nes.:and 
parts  and  accessories,  n.e.s. 

Requirements 

Validated  License  Required:  SZ 

L'nit:  $  value 

Reason  for  Control.  ?V 

GLV:  SO 


CCT:  No 
CFW:  No 

OElSA     Technology  for  the 
"development,"  "production,"  or  "use" 
of  items  controlled  by  OA 18  b  through 
()A!8e. 

Requirements 

ViiHdatf^d  License  Required: 
QSTVWYZ 
Unit:  $  value 

Reason  for  Control:  NS.  FP 
CTDR:  Yes 
GTDU:  No 

(jL'84C     Technology  forihe 
"development"  or  "production" of 
shotguns  ccntrolled  hynA84  and 
shotgun  shells. 

Requirements 

Validated  License  Required:  SZ 
Unit:  $  value 
Reason  for  Control:  FP 
GTDR:  No 

GTDU:  Yes,  except  destinations  listed 
under  Validated  License  Required 

UtiitiG    Technology  for  the 
"development,"  "production." or  "use' 
of  items  controlled  by  Category  0.  n  e.s. 

Requirements 

Validated  License  Required:  SZ 
Unit:  $  value 
Reason  for  Control:  W 
GTDR:  No 

GTDU:  Yes.  except  destinations  listed 
under  Validated  License  Required 

fXited:  Jime  4.  1994 
Sue  E.  Eckert. 

As.-iistant  Secretary  for  Export 
Adinini.-itration. 

jFR  Doc.  94-14486  Filed  &-14-94.  8  45  ami 
BILLING  CODE  3S10-OT-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Highway  Administration 

National  Highway  Traffic  Safety 

Administration 

23  CFR  Part  1260 
[Docket  No.  93-8;  Notice  4) 
RIN2127-AE52 

Certification  of  Speed  Limit 
Enforcement;  Revision  of  Procedures 

AGENCY:  Federal  Highway 
.'\dministration  (FHWA)  and  National 
Highway  Traffic  Safety  Adipiinistratioii 
(N.HTSA).  Department  of 
Transportiition. 
ACTION:  Final  rule. 


SUMMARY:  This  notice  amends  21  TFR 
1260  by  establishing  additional 


sanctions  against  a  State  having  a 
compliance  score  exceeding  the  national 
maximum  speed  limit  (NMSL) 
compliance  score  for  any  consecutive 
year  after  a  year  of  non-compliance.  The 
purpose  of  this  revision  is  to  encourage 
non-complying  States  to  make  efforts  to 
reduce  their  scores  in  years  succeeding 
atiy  year  in  which  they  exceed  the 
NMSL  compliance  score. 
EFFECTIVE  DATE:  July  1.5.  1994. 
FOR  FURTHER  INFORMATION  CONTACT:  In 
FHWA.  Julie  Anna  Cirillo.  Chief. 
Information  Management  and  Analysis 
B.'-anch.  202-366-2170.  In  NHTSA.'j. 
Michael  Sheehan.  Chief.  Police  Traffic 
.Services  Division.  202-366-4295. 

SUPPLEMENTARY  INFORMATION; 
Background 

The  55  mph  NMSL  was  first  instituted 
m  1974.  FHWA  and  NHTSA  have 
shared  responsibility  for  the 
enforcement  of  the  NMSL.  The 
Intermodal  Surface  Transportafii/n 
Ffficioncy  Act  of  1991  (ISTEA)  required 
the  Secretary  of  Transportation  to 
change  the  regulation  governing  the 
NMSL.  Because  of  this  statutory 
mandate.  FHWA  and  NHTSA  published 
a  notice  of  proposed  rulemaking 
(.MPRM)  to  amend  this  regulation  in  the 
Federal  Register  on  Januarv  4.  1993  (58 
FR  186). 

ISTEA  required  that  the  new  rule 
establish  speed  limit  compliance 
requirements  on  65  mph  roads,  in 
addition  to  55  mph  roads,  and  include 
a  formula  for  determining  compliance 
by  the  StHies  with  such  requirements. 

On  October  22.  1993.  NHTSA  and 
FHWA  published  a  final  rule  in  the 
Federal  Register  (58  FR  54812).  which 
revised  the  NMSL  procedure.s  in  23  CFR 
1260  to  provide  that  ihp  penalty  transfer 
of  highwav  construction  funds  to  23 
U.S.C.  'J402  programs  would  not  exceed 
the  greater  of  (i)  one  and  one-half 
perceut  of  the  con'jtruction  funds,  or  (ii) 
the  total  section  402  apportionment  for 
the  applicable  fiscal  year.  A  subsequent 
year  penalty  was  not  proposed  in  the 
N'PRM  and,  tlierefore.  was  not 
incorporated  into  the  final  rule. 

Some  commenters,  in  response  to  the 
NPRM.  objected  to  the  absence  of 
incentives  in  the  NPRM  for  States  to 
seek  improvement  in  their  NMSL 
compliance  scores.  One  commenter 
sugge.^ted  that  a  subsequent  year  penalty 
for  non-compliance  could  provide  such 
incentives. 

As  adopted,  the  regulation  provided 
that  a  non-complying  State  -.voulri 
transfer  the  same  amount  of  fiinds  vear 
after  year,  which  would  have  a  minim<-il 
impact,  especially  in  view  of  the 
Rraduated  penalty  categories  that  wen? 
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utilized.  THr  agencies  therefore 
published  a  Supplemental 
Proposed  Rulemaking  whiih 
published  in  the  Federal 
October  22.  1993  (58  FR  5^32} 
SNPRM)  on  the  same  day 
rule  (58  FR  54312).  to 
subsection  (d)  to  23  CFR  § 
which  would  impose  an 
percent  penalty  on  States 
comply  in  successive  yea 
to  the  regulation  would  h 
of  transferring  a  maximum 
one-half  percent  of  the  funi  I 
apportioned  to  the  State  foi 
highways  and  highway  sa 
constrjciion  programs  un 
104fb)  of  Title  23,  United 
(other  than  paragraph  (5))  t 
apportionment  under  23 
the  fiscal  year. 

Under  the  SNPRM.  the 
a.Tiount  would  be  transferred 
State  (1)  was  in  the  highest 
categon,'  pursuant  to  §  126(ll9(i 
in  the  immediately  previous 
and  (2)  did  not  improve  its 
current  fiscal  year  so  as  to 
range  of  scores  for  the  appl 
highest  penalty  categor,-  es^bl 
§  1260.19(c)  (i)-(iv).  Anon 
State  could  avoid  the  addit 
percent  penalty  transfer  if  i 
its  score  into  a  lower  penall  y 
Such  a  State  would  then  be 
to  the  amount  of  penalty  foi 
categor>-  under  §  1260.19(c) 
complying  State  remained 
penalty  category,  or  had  a 
which  moved  it  into  a  high 
the  State's  penalty  transfer 
transfer  a^nount  for  that 
the  additional  one  percent 

The  agencies  also  proposj  d 
minor  revision  to  §  1260.21 
that  the  23  U.S.C.  §  402 
amount  could  be  exceeded 
successive  year  penalty  tranfefers 
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Oiscus.sior.  of  Comments 

The  agencies  received  res  innses  from 
eleven  ( ommenters.  Some  o  '  the 
comments  conce.Tied  mattei  s  that  were 
not  specifically  related  to  th 
subsequent  year  penalty  issie  and  had 
been  resolved  in  the  final  ru  e  published 
on  October  22,  1993.  For  ex.  mple. 
comments  from  the  Michiga  i  State 
Police,  the  Department  of  Qlifomia 
Highway  Patrol  and  the  Illinois 
Department  of  Transportation  opposed 
altogether  the  imposition  of  ?conomic 
sanctions.  These  commente: ;  expressed 
the  belief  that  these  sanctior  s  are 
counterproductive  and  misdirect 
excessive  attention  to  speed 
issues.  As  the  agencies  expl^ned 
'heir  October  22.  1993  final 
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requirement  that  sanctions  be  imposed 
to  encourage  speed  limit  control  on 
NMSL  roadways  is  statutorily 
mandated. 

Similarly,  Advocates  for  Highway  and 
Auto  Safety  (Advocates)  and  the 
Michigan  State  Police  recommended 
that  transferred  funds  should  be 
designated  for  a  limited  number  of 
purposes.  The  agencies  had  proposed, 
in  the  January  3, 1993  NPRM  that 
transferred  funds  would  be  used 
principally  for  speed  limit  enforcement, 
but  decided  in  the  October  1993  final 
rule,  for  the  reasons  described  therein, 
not  to  specif}'  the  use  of  funds  for  speed 
limit  enforcement  or  any  other  specific 
highway  safety  program. 

The  Michigan  State  Police  also  made 
a  number  of  suggestions  regarding  the 
speed  compliance  criteria  to  be  used  to 
determine  whether  States  would  be 
subject  to  penalties.  For  e.xample, 
Michigan  recommended  that  the 
nationwide  compliance  threshold  be 
revised  to  reflect  the  85th  percentile 
speed,  that  no  transfer  should  take  place 
if  a  State's  fatal  accident  rate  is  below 
the  national  average,  and  that  the 
agencies  consider  whether  a  States 
noncompliance  rate  contributed  to  the 
State's  fatality  rate.  Persons  interested  in 
reviewing  a  full  discussion  regarding 
the  speed  compliance  criteria  that  the 
agencies  decided  to  adopt,  and  the 
reasons  for  this  decision,  should  read 
the  October  22.  1993  final  rule. 

Among  the  commenters  responding  to 
the  issues  raised  by  the  SNPRM,  the 
Alaska  Department  of  Public  Safety,  the 
California  Highway  Patrol,  the  Indiana 
Department  of  Transportation,  the 
Nevada  Department  of  Transportation 
and  others  opposed  additional  penalties 
for  successive  year  non-compliance.  The 
Virginia  Stale  Police  questioned  the  use 
of  the  words  "improvement  incentive" 
to  describe  what  the  agencies  had 
proposed  in  the  SNPRM.  These 
commenters  argued  that  the  final  rule 
had  already  gone  too  far,  and  that 
additional  sanctions  were  unnecessarv 
and  inappropriate. 

The  National  Association  of 
C-ovemors'  Highway  Safety 
Representatives  (NAGHSR)  commented 
that  the  SNPi^l  was  necessary  to 
prevent  States  from  being  terminally  out 
of  compliance,  and  Advocates  said  the 
SNPRM  didn't  go  far  enough  to  penalize 
non-complying  States. 

The  Indiana  Department  of 
Transportation,  the  Alaska  Department 
of  Public  Safety  and  the  Virginia  State 
Pohce  commented  that  additional 
hmding  sanctions  would  only  serve  to 
pit  State  road  construction  departments 
af^ainst  the  va.rious  State  safety  agencies. 


Amount  of  Transfer  and  Section  402 
Apportionment 

The  Department  of  California 
Highway  Patrol,  NAGHSR.  the  New- 
York  State  Police  and  Advocates  for 
Highway  and  Auto  Safety  had  various 
views  of  the  Congressional  intent 
concerning  the  amount  of  the  transfer  to 
the  section  402  apportionment  being 
used  as  an  additional  penalty  for 
successive  year  NMSL  non-compliance. 
The  Nevada  Department  of 
Transportation  and  others  stated  that  a 
transfer  of  too  much  money  could 
overburden  and  render  ineffective  a 
State's  highway  safety  program. 

Advocates  proposed  that  the 
imposition  of  additional  penalties 
should  not  be  limited  to  successive  year 
non-compliance.  They  recommended 
additional  fimds  transfer  penalties  for 
any  subsequent  year  non-compliance, 
and  suggested  that  the  penalties  should 
accumulate,  up  to  a  maximum  often 
percent  of  a  State's  Federal  highway 
construction  funds  apportioned  under 
23  U.S.C.  §  104(b).  The  Cahfomia 
Highway  Patrol  commented  that  the 
preamble  to  the  SNPRM  seemed  to 
indicate  that  the  successive  year 
sanctions  would  not  accumulate,  but 
expressed  concerned  that  the  proposed 
regulatory  language  could  be  read  to 
provide  for  a  penalty  that  exceeds  two 
and  one-half  percent  and  requested 
clarification  on  this  issue. 

As  explained  in  the  SNPRM,  section 
1029(c)(1)(A)  of  ISTEA  provides""   *   ' 
for  the  transfer  of  apportionments  under 
section  104(b)  of  Title  23,  United  States 
Code  (other  than  paragraph  (5)),  if  a 
State  fails  to  enforce  speed  limits  in 
accordance  with  this  section,  land  the 
implementing  regulation]."  However, 
the  legislation  did  not  specify  the 
amount  of  the  apportionments  to  be 
transferred. 

The  House  bill  had  provided  that  the 
amount  to  be  transferred  would  range  ■ 
from  one  to  five  percent  of  the 
designated  apportionments  for  the  first 
year  of  non-compliance  and  from  two  to 
ten  percent  for  two  or  more  consecutive 
years  of  non-compliance.  The  amounts 
were  to  be  transferred  to  the  highway 
safety  grant  programs  authorized  under 
23  U.S.C.  §402.  The  Senate  bill  did  not 
provide  for  a  transfer  of  apportionments 
In  adopting  the  House's  transfer  penalty 
without  the  House  language  pertaining 
to  amounts,  the  conferees  included  the 
following  statement  on  page  328  of  the 
report  accompanying  the  conference 
bill: 

The  Conference  Substitute  applies  thai 
same  reprogramming  provision  and 
Spf  relariai  discretion  with  regard  lo  the 
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perc:entage  IranGferred  as  in  the  House  bill. 
In  reviewing  the  range  of  transfers  in 
the  House  bill  for  the  purpose  of 
proposing  a  reasonable  amount  to  be 
utilized  by  a  non-complying  State,  the 
agencies  determined  that  one  and  one- 
half  percent  of  the  designated 
apportionment  for  each  State 
appro.dmated  the  total  amount  of  its 
402  program.  The  NPRM  therefore 
proposed  a  one  and  one-half  percent 
transfer  to  the  section  402  program,  with 
the  funds  to  be  used  principally  for 
speed  limit  enforcement.  In  the  final 
rule  the  agencies  adopted  the  one  and 
one-half  percent  transfer,  but  decided 
not  to  specify  tlie  use  of  funds  for  speed 
limit  enforcement  or  any  other  specific 
highway  safety  program. 

Since  the  final  rule  provided 
additional  flexibility  to  States  to  use  the 
transferred  funds  for  speed  enforcement 
and  other  highway  safety  activities,  the 
agencies  reconsidered  their  proposal  to 
lin:it  the  amount  transferred,  and 
requested  comments  in  the  SNPRM 
about  revising  the  regulation  to  provide 
that  tlie  amount  transferred  may  exceed 
the  total  §402  program  fiscal  year 
apportionment  in  years  successive  to  a 
year  in  which  a  State's  compliance  score 
is  greater  than  the  maximum  allowable 
compliance  score.  The  agencies  stated 
that  this  kind  of  penalty  transfer,  which 
would  permit  an  increase  to  as  high  as 
two  and  one-half  percent  of  the  funds 
apportioned  for  highway  construction, 
would  more  closely  follow  the  intent  of 
the  House  bill  for  States  that  fail  to 
tiii.v)ly  in  successive  years. 

As  proposed,  the  agencies  have 
decided  to  impose  an  additional  one 
percent  penalty  on  any  State  that  is  out 
of  compliance  and  does  not  make 
sufficient  improvement  to  reduce  its 
penalty  in  two  or  nuire  consecutive 
years,  the  agences  believe  that  limiting 
the  additional  j.-.nalty  to  consecutive 
year  non-compliajice  also  closely 
follows  Congressional  intent. 

The  maxuiiUm  penalty  that  could  be 
imposed  would  be  two  and  one-half 
percent  of  the  funds  apportioned  to  the 
State  for  Federal-aid  highways  and 
highway  safety  construction  programs 
under  section  104(b)  of  Title  23.  United 
States  Code  (other  than  paragraph  (5)). 
The  additional  one  percent  penalty 
would  not  accumulate  from  year  to  year. 
Ba.sed  on  the  arguments  of  some  of  the 
comnienters  regarding  the  amount  of 
money  that  may  be  meaningfully  spent 
on  highway  safety  in  any  given  year,  the 
agencies  have  decided  that  the 
transferred  funds  in  any  fiscal  year  shall 
not  e.xceed  one  and  one-half  times  the 
total  section  402  apportionment  for  that 
fiscal  year.  Increasing  the  penalty 
beyond  this  amount  for  subsequent  ye.ar 


non  compliance  could  overwhelm  any 
State's  section  402  budget. 

For  example,  if  the  penalty  were  not 
subject  to  a  limitation.  States  like 
Connecticut  and  Wyoming  could  be 
subject  to  withholdings  that  amount  to 
as  much  as  2.2  and  2.3  limes  their 
section  402  budget,  respectively  (based 
on  fiscal  year  1992  funding  levels).  By 
limiting  the  amount  of  the  penaUy  to 
one  and  one-half  times  the  State's 
section  402  apportionment,  the 
maximum  subsequent  year  penalty  for 
these  States  would  be  1.7  percent  of 
highway  construction  fund 
apportionments  and  1.6  percent, 
respectively  (based  on  fiscal  year  1992 
funding  levels).  In  order  to  avoid 
penalty  fimding  levels  that  cannot  be 
effectively  spent  on  safety  programs,  the 
agencies  have  amended  §  1260.21(c)  to 
cap  any  subsequent  year  penalty 
transfer  at  one  and  one-half  times  the 
total  section  402  apportionment. 

The  S.MPRM  contained  a 
typographical  error  in  the  last  line  of 
§  1260.19(d).  which  referred  to  "(a)(1)" 
instead  of  "(c)(1)."  This  notice  corrects 
the  error. 

Proportionate  Penalty  Reduction 

The  SrJPRM  solicited  comments  on 
whether  States  should  be  provided  some 
relief  from  additional  penalties  if  they 
show  a  specific  amount  of  improvement 
in  their  •compliance  score  even  though 
their  compliance  score  miglit  not  place 
them  in  a  lower  Cute-ory.  N.'\GHSR  and 
the  Illinois  Department  of 
Transportation  generally  supported  this 
concept.  However,  other  commenters 
did  not  express  opinions  about  this 
approach.  The  Department  of  California 
Highway  Patrol  proposed  Federal-State 
negotiations  rather  than  a  m.athematical 
formula. 

However,  the  agencies  prefer  a 
formula  which  avoids  discretionary 
decisions  and  clearly  shows  the  States 
what  the  result  of  non-comnliance  will 
be. 

After  considering  an  even  more 
graduated  penalty  strategy,  as  suggested 
by  NAGHSR  and  the  Illinois  Department 
of  Transportation,  the  agencies  have 
decided  to  reject  the  creation  of 
addi;ional  categories,  particularly  since 
the  current  range  between  penalty 
categories  approximates  only  10  percent 
of  the  total  score.  The  agencies  have 
neitiier  received  nor  seen  any  evidence 
that  additional  graduations  in  the 
categories  would  make  the  current 
scheme  more  fair,  and  further 
mathematical  complications  are 
therefore  unnecessary. 


Regulatory  Analyses  and  Notices 

Executive  Order  12866  and  DOT 
Regidatory  Policies  and  Procedures: 
NHTSA  and  FHWA  have  considered  the 
impact  of  this  rulemaking  action  under 
E.O.  1 2866  and  the  Department  of 
Transportation's  regulatory  policies  and 
procedures.  This  rulemaking  document 
was  not  reviewed  by  the  Office  of 
Management  and  Budget  under  E  O. 
12866.  "Regulatory  Planning  and 
Review."  This  final  action  has  bet  n 
determined  to  be  not  "significant  ' 
under  tlie  Department  of 
Transportation's  regulatory  policies  and 
procedures.  The  agencies  prepared  an 
addendum  to  the  Final  Regulatory 
Evaluation  (AFRE)  in  June.  1993,  for  the 
SNPRM,  and  made  it  available  in  the 
public  docket.  A  copy  of  the  Final 
Regulatory  Evaluation  (FRE)  and  (he 
AFRE  may  be  obtained  by  wril^nw  to 
Docket  93-8.  HCC-10,  Federn'  .'    }hway 
Administration,  room  4232.  400 
Seventh  Street  SW..  Washington,  DC 
20590. 

The  FRE  indicates  that  at  least  three 
States  (Connecticut,  Massachusetts  and 
Wyoming)  could  be  subject  to  the 
subsequent  year  penalty  if  they  are  not 
able  to  improve  their  compliance  scores 
during  subsequent  years.  The  SNPRM 
proposed  to  establish  a  maximum 
penalty  transfer  of  2.5  percent  for  a  non- 
complying  Slate  in  a  subsequent  year. 
Under  this  final  rule,  any  subsequent 
year  penalty  cannot  e.Kceed  one  and 
one-half  times  the  23  U.S  C.  402 
apportionment  of  a  non-complving  State 
for  that  fiscal  year.  Based  on  fiscal  year 
1992  funding  levels  and  the  final  rule, 
the  maximum  subsequent  year  penalty 
for  that  year  would  be  1.7  pcrcen!  of 
highway  c:onstruction  fund 
apportionments  forConneUicut,  2.5 
pe.'cent  for  Massachusetts,  and  1.6 
percent  for  Wyoming.  Th«;ii;  would,  of 
course,  be  no  impact  on  complying 
States 

Regulatory-  Fle\ibili-y  Act;  NHTSA 
and  FHWA  have  also  considered  the 
impacts  of  this  final  rule  under  the 
Regulatory  Flexibility  Act.  We  hereby 
certify  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  FRE  concludes  that  there  is  no 
significant  impact  on  small  businejses 
since  the  portion  of  the  highway 
construction  funds  going  to 
noncomplying  Slates  is  not  lost,  but 
only  transferred  to  highway  safety 
programs.  Accordingly,  the  preparation 
of  a  Regulatory  Flexibility  Analysis  is 
unnecessary. 

Paperwork  Reduction  Act:  The 
requirement  relating  to  this  proposal, 
that  each  State  must  submit  speed  data 
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and  related  certification  in  orrration 
necessary  to  calculate  its  c  iinpliance 
score,  is  considered  to  be  a  n  information 
collection  requirement,  as  hat  term  is 
defined  bv  the  f3ffice  of  M<  nagement 
and  Bude'et  (0MB)  in  5  CF  ?  part  1320 

Accordingly,  this  information 
rollection  requiriMnent  has  been 
previously  submitted  to  an^  approved 
by  OMB,  pursutint  to  the  p  ovisions  of 
the  Paperwork  Reduction  Act  (44  I'.S.C. 
:<501.  et  seq  )  The  requiror  lent  has  bren 
ijpproved  through  January  11.  1996. 
with  the  OMB  control  nuni  )er  2125- 
0027.  This  revision  to  the  r?gulation 
»  ontains  no  additional  inftirmation 
I  ol lection  requirement. 
I      National  Environmental  'olicy  Act: 
.  The  agencies  have  analyzec  ihis  action 
for  the  purpose  of  compliai  ce  with  the 
National  Environmental  Pc  it  y  Act  and 
have  determined  that  it  do*  s  not  have  a 
significani  effect  on  the  hui  nan 
••nvirni;.i!i'nt. 

Exeiulive  Order  12612  (lederalism): 
This  action  has  been  analy;  ed  in 
;»ccordanr.e  with  Executive  Order  12612, 
concerning  Federalism.  Th(  ■  rule  s 
provisions  are  likely  to  affe  f  the 
allocations  of  .States'  rrsoui  :;es.  the  way 
they  meiisure  their  success  n  traffic  law 
enforcemtmt,  relationships  imung  State 
agencies,  and  the  distributi  )n  of  Federal 
funds  between  Stales'  highi  .ay 
•  onstruction  and  safety  pro  ;rams  All  of 
these  effects  may  fairly  be  r  ?garded  as 
Federalism  impacts.  Howc\er,  the  basic 
requirements  of  the  rule  (i.f .,  the 
potential  redistribution  of  Federal 
funds]  are  mandated  by  stat  ute,  so  the 
agencies  do  not  have  discre  ion  tei 
mitigate  these  itnpacts.  The  agencies 
have  canjfuUy  considered  t  le  comments 
of  State  agencies  in  shaping  the  details 
(if  the  rule. 

Civil  Justice  Reform;  Thii  change  to 
the  regulation  dues  nut  hav( '  any 
preemptive  or  retroactive  ef  ect.  It 
imposes  no  requirements  or  the  Slates, 
hut  rather  encourages  State;  to  consitler 
fiiacting  and  enforcing  legi;  lation 
n-quiring  speeil  limits  and  s  aeed  limit 
enforcemiynl  through  lh(!  po  ential 
ri'dcsignation  of  Federal  hijj  iway 
construction  funds  to  safety  programs. 
Any  redesignation  of  funds  Aoiild  not 
talce  place  until  FY  1997.  If  i  non- 
complying  Stale  (1)  submits  data 
showing  that  its  highway  spi-eds  are 
below  certain  national  level ;,  and  (2)  n 
certification  from  the  Cover  lor 
reporting  thai  the  .State  is  <;r  forcing  the 
speed  limits  on  public  highuavs  in 
accordance  with  2.1  I'.S.C.  154,  then  it 
shall  not  be  subject  to  the  p  oposed 
subsequent  year  sanction  w  licb 
redesignates  an  additional  a  nount  of 
funds  to  the  .State's  appurtiu  [imnnl  of 
safety  grant  programs.  The  f  ansfer 


amount  for  first  year  non-compliance 
could  be  as  high  as  two  and  one-half 
percent  of  a  State's  apportionment  for 
Federal-aid  highways  and  highway 
s;ifety  construction  programs.  However, 
any  subsequent  year  penalty  cannot 
exceed  one  and  one-half  times  the  23 
I  'S.C.  402  apportionment  of  a  non- 
( omplying  Stats  for  that  fiscal  year.  The 
i.iithorizing  legislation  for  the  proposed 
rule  does  not  establish  a  procedure  for 
j.dicial  review  of  final  rules 
pronuilgated  under  its  provisions.  There 
i-  no  requirement  that  individuals 
submit  a  petition  for  reconsideration  or 
other  administrative  proceedings  before 
tijey  may  file  suit  in  court. 

I.isi  of  Subjects  in  23  CFR  Part  1260 

Crant  programs — Transportation. 
Highways  and  roads,  Motor  vehicles, 
Keporting  and  recordkeeping 
requirements.  .Speed  limit.  Traffic 
rrgidations. 

|C;;itulog  of  Federal  Domestic  Assistance 
Program  Niinifier  20.205,  Highway  Planning 
iiTid  Constnn:tion.  The  regulations 
i:nplemeiUing  Exe<;utive  Order  12372 
regarding  intergovernmental  f  onsullation  on 
I-Vdt'ral  progTdnis  anif  activities  apply  lo  this 
irogmnO 

PART  1260— CERTIFICATION  OF 
SPEED  LIMIT  ENFORCEMENT 

In  consideration  of  the  foregoing,  23 
fiFR  1260  is  amended  to  read  as  follows: 

1.  The  authority  citation  for  pari  1260 
continues  to  read  as  follows: 

Authority:  23  t'.S.C:.  118,  141,  J.54,  315  and 
<i'  legdliiins  of  uuihoritv  at  49  CFR  1.48  and 
1  .50 

2.  Paragraph  (d)  is  added  to  §  1260.19 
as  follows: 

§  1260  1 9    Effect  of  failure  to  certify  or  to 
meet  compliance  standards. 

•         «         *         *         * 

(d)  An  additional  one  percent  of  the 
fundi  apportioned  lo  the  State  under  23 
i:.SC.  l()4(b)(l),  104(b)(2),  104(b)(.3), 
lU4{b)(4)  and  104(b)(6)  .shall  be 
Iransferrcd  pursuant  lo  sub.section  (b)  of 
this  secticm  to  the  State's  highway  .safety 
prant  program  fund  under  23  IJ.S.C.  402 
for  the  fiscal  year  subsequimt  to  the 
fiscal  year  in  which  the  State  submitled 
its  couipliance  score  if  the  .Soi  retary 
fietermines  that  the  .Stale's  complianf.e 
r>(  ore  calculated  pursuant  to 
*?  121)0.1 5(d)  is  in  the  same  or  a  higher 
penalty  «:at«;gory  as  the  State's 
copipliance  .score  submitted  in  the  prior 
fiscal  year,  as  provided  by  paragr.qihs 
(( )  (1)  through  (4)  of  this  section. 
»         •         «         »        * 

3.  Section  1260.21  is  amended  by 
revising  paragr.tph  (c)  as  follows: 


§  1260.21    Penalty  reduction  and 
notitication  of  noncompliance. 

***** 

(c)  The  State  shall  expend  anv 
transferred  funds  pursuant  to 
«5<^  1260.19(b)  and  t260.19(d)  for  .section 
402  programs  within  that  State.  In  no 
instance  .shall  the  transfer  under 
tf  1260.19(b)  exceed  the  total  section  402 
apportionment  for  that  fiscal  year,  prior 
to  any  penalty  reduction,  and  in  no 
instance  shall  the  total  transferred  funds 
under  §§  1260.19(b)  and  1260.19(d) 
exceed  one  and  one-half  times  the  total 
section  402  apportionment  for  anv  fiscal 
year. 
•        *         *         •         * 

l.ssued  on:  June  9,  1994. 
Rodney  E.  Slater, 
Administrator,  Federal  Highway 
Administration. 
Christopher  A.  Hart, 

Deputy  Administrator,  National  Highway 
Traffic  Safety  Administration. 
II  R  Do<  .  94-14463  Filed  6-14-94;  8:45  ami 
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PENSION  BENEFIT  GUARANTY 
CORPORATION 

29  CFR  Parts  26J9  and  2676 

Valuation  of  Plan  Benefits  In  Single- 
Employer  Plans;  Valuation  of  Plan 
Benefits  and  Plan  Assets  Following 
Mass  Withdrawal;  Amendments 
Adopting  Additional  PBGC  Rates 

AGENCY:  Pension  Benefit  Guaranty 

Corporation. 

ACTION:  Final  rule. 

SUMMARY:  This  final  rule  amends  the 
IVmsion  Benefit  Guaranty  Corporation's 
("PBGC's")  regulations  on  Valuation  of 
Plan  Benefits  in  Single-Employer  Plans 
and  Valuation  of  Plan  Benefits  and  Plan 
Assets  Follow  ing  Mass  Withdrawal.  The 
fonner  regulation  contains  the  interest 
i'ssumptiuns  that  the  PBGC  uses  to 
value  l>enefits  under  terminating  single- 
employer  plans.  The  latter  regulation 
<  ontains  the  interest  assumptions  for 
valuations  of  multiemployer  plans  thai 
have  undergone  mass  withdrayval.  The 
amendments  set  out  in  this  final  rule 
adopt  the  interest  assumptions 
.ipplicable  to  single-employer  plans 
with  termination  dates  in  July  1994.  and 
It)  nudtiemployer  plans  with  valuation 
dates  in  July  1994.  The  effect  of  these 
amendments  is  to  advi.se  the  public^of 
I  he  adoption  of  these  assumptions. 
EFFECTIVE  DATE:  July  1,  1994. 
FOfl  FURTHER  INFORMATION  CONTACT: 
Harold  J.  Ashner,  Assistant  General 
Counsel,  Offia;  of  the  General  Counsel, 
Pension  Benefit  Guaranty  Corporation, 
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1200  K  Street.  NW..  Washington.  DC 
20005. 202-326-4024  (202-326-4179 
for  TTY  and  TDD).  (These  are  not  toll- 
free  numbers.) 

SUPPLEMENTARY  INFORMATION:  This  ruh; 
adopts  the  July  1994  interest 
assumptions  to  be  used  under  the 
f'ension  Benefit  Guaranty  Corporation's 
("PBGCs")  regulations  on  Valuation  of 
Flan  Benefits  in  Single-Employer  Flans 
(29  CFR  part  2619.  the  "single-employer 
regulation")  and  Valuation  of  Plan 
Benefits  and  Plan  Assets  Following 
Mass  Withdrawal  (29  CFR  part  2676.  the 
multiemployer  regulation-"). 
Part  2619  sets  forth  the  methods  for 
valuing  plan  benefits  of  terminating 
single-employer  plans  covered  under 
title  IV  of  the  Employee  Retirement 
Income  Security  Act  of  1974.  as 
amended  ("ERISA").  Under  ERISA 
section  4041(c).  all  single-employer 
plans  wishing  to  terminate  in  a  distress 
termination  must  value  guaranteed 
benefits  and  "benefit  liabilities."  i.e..  all 
benefits  provided  under  the  plan  as  of 
the  plan  termination  date,  using  the 
formulas  set  forth  in  part  2619,  subpart 
C.  (Plans  terminating  in  a  standard 
termination  may.  for  purposes  of  the 
Standard  Termination  Notice  filed  with 
PBGC,  use  these  formulas  to  value 
benefit  liabilities,  although  this  is  not 
required.)  In  addition,  when  the  PBGC; 
terminates  an  underfunded  plan   ^ 
involuntarily  pursuant  to  ERISA  section 
4042(a).  it  uses  the  subpart  C  formulas 
to  detcnnine  the  amount  of  the  plan's 
undorfunding.  Part  2676  prescribes 
niles  for  valuing  benefits  and  certain 
assets  of  multiemployer  plans  under 
sections  4219(c)(1)(D)  and  4281(b)  of 
ERISA. 

Appendix  B  to  part  2619  sets  forth  the 
interest  rates  and  factors  under  the 
single-employer  regulations.  Appendi.x 
B  to  part  2676  sots  forth  the  interest 
rates  and  factors  under  the 
multiemployer  regulation.  Because 
those  rates  and  factors  are  intended  lo 
retli.ct  current  conditions  in  the 
financial  and  annuity  markets,  it  is 
necessary  to  update  the  rates  and  factors 
periodically. 

The  PBGC  issues  two  .sets  of  interest 
j-ates  and  factors,  one  set  to  be  used  for 
the  valuation  of  benefits  to  be  paid  as 
annuities  and  one  set  for  the  valuation 
of  benefits  to  be  paid  as  lump  sums.  The 
same  assumptions  .ipply  to  terminating 
single-employer  plans  and  to 
nmltiemployer  plans  that  have 
undergone  a  mass  withdrawal.  This 
iimendinf;nt  adds  to  appendix  B  to  parts 
2619  and  2676  sets  of  interest  rates  and 
factors  for  valuing  benefits  ifi  single- 
employer  plans  that  have  termination 
dates  (iurin;.^  July  1994  and 


multiemployer  plans  that  have 
undergone  mass  withdrawal  and  have; 
valuation  dates  during  July  1994. 

For  annuity  benefits,  the  interest  rales 
will  be  6.90%  for  the  first  25  years 
following  the  valuation  date  and  5.25'?;. 
thereafter.  For  benefits  to  be  paid  as 
lump  sums,  the  interest  assumptions  to 
be  used  by  the  PBGC  will  be  5.50%  for 
the  period  during  which  benefits  are  in 
pay  status.  4.75%  during  the  seven 
years  directly  preceding  the  benefit's 
placement  in  pay  status,  and  4.0% 
during  any  other  years  preceding  the 
benefit's  placement  in  pay  status. 
(ERISA  sef.tion  205(g)  and  Internal 
Revenue  Code  section  417(e)  provide 
that  private  sector  plans  valuing  lump 
sums  not  in  excess  of  $25,000  must  use; 
interest  assumptions  at  least  as  generous 
as  those  used  by  the  PBGC  for  valuing 
lump  sums  (and  for  lump  sums 
exceeding  $25,000  must  use  interest 
assumptions  at  least  as  generous  as 
120%  of  the  PBGC  interest 
assumptions).)  The  above  annuity 
interest  assumptions  represent  an 
increase  (from  those  in  effect  for  June 
1994)  of  .20  percent  for  the  first  25  years 
following  the  valuation  date  and  are 
otherwise  unchanged.  The  lump  sum 
interest  assumptions  represent  an 
increase  (from  those  in  effect  for  June 
1994)  of  .25  percent  for  the  period 
during  which  benefits  are  in  pay  status 
and  the  seven  years  directly  preceding 
that  period;  they  are  otherwise 
unchanged. 

Generally,  the  interest  rates  and 
factors  under  these  regulations  are  in 
effect  for  at  least  one  month.  However, 
the  PBGC  publishes  its  interest 
assumptions  each  month  regardless  of 
whether  they  represent  a  change  from 
the  previous  month's  assumptions.  The 
assumptions  normally  will  be  published 
in  the  Federal  Register  by  the  15th  of 
the  preceding  month  or  as  close  to  that 
date  as  circumstances  permit. 

The  PBGC  has  determined  that  notice 
and  public  comment  on  these 
amendments  are  impracticable  and 
contrary  to  the  public  interest.  This 
finding  is  based  on  the  need  to 
determine  and  issue  new  interest  rates 
and  factors  promptly  so  that  the  rates 
and  factors  can  refiecl,  as  accurately  as 
possible,  current  market  conditions. 

Because  of  the  need  to  provide 
immediate  guidance  for  the  valuation  of 
benefits  in  single-employer  plans  whose 
termination  dates  fall  during  July  1994. 
mul  in  nudtiemployer  plans  that  have 
UTulergone  mass  withdrawal  and  havt' 
viiluation  dates  during  July  1994.  the 
PBGC  finds  that  good  cause  exists  for 
makin>4  the  rates  and  factors  set  forth  in 
this  amendment  effective  less  than  30 
days  after  publication. 


The  PBGC  has  determined  that  this 
action  is  not  a  "significant  regulatory 
action"  under  thr  criteria  set  fcjrth  in 
Executive  Order  12866.  because  it  will 
not  have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  wav  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  and 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities;  create  a  serious 
inconsistency  or  otherwise  interfere 
with  an  action  taken  or  planned  by 
another  agency:  materially  alter  the 
budgetary  impact  of  entitlements, 
grants,  user  fees,  or  loan  programs  or  tin; 
rights  and  obligations  of  recipients 
thereof:  or  raise  novel  legal  or  policy 
issues  arising  out  of  legal  mandates"  the 
President's  priorities,  or  the  principles 
set  forth  in  Executive  Order  12866. 

Because  no  general  notice  of  propostiH 
rulemaking  is  required  for  this 
amendment,  the  Regulatory  Flexibility 
Act  of  1980  does  not  apply.  .See  5  U.S.C 
601(2). 

List  of  Subjects 

29  CFR  Part  2619 

Employee  Ijenefil  plans.  Pension 
insurance.  Pensions. 

29  CFR  Part  2676 
Employee  benefit  plans.  Pensions 
In  consideration  of  the  foregoing. 

parts  2619  and  2676  of  chapter  XXVI. 

title  29.  Code  of  Federal  Regulations,  are 

hereby  amended  as  follows: 

PART  2619— [AMENDED] 

1  The  authority  citation  for  part  2619 
continues  to  read  as  follows: 

Authority:  29  I'.S.C  l,3(ll{a).  1.102(h)(3|. 
1341.1144.1362. 

2.  In  appendix  B.  Rate  Set  9  is  added 
to  Table  I.  and  a  new  entry  is  added  to 
Table  II.  as  set  forth  below.  The 
introductory  text  of  both  tables  is 
republished  for  the  convenience  of  the 
reader  and  remains  unchanged. 

Appendix  B  to  Part  2619 — Interest 
Rales  Used  to  Value  Lump  Sums  and 
Annuities 

Lump  Sum  Valuations 

111  determining  the  value  of  interest 
factors  of  the  form  v^'  "  (as  defined  in 
§2B19.49(b)(l))  for  purposes  of  applying 
the  formulas  set  forth  in  §2619.49  (b) 
through  (i)  and  in  determining  the  value 
of  any  interest  factor  used  in  valuing 
benefits  under  this  subpart  to  be  paid  a,s. 
lump  sums  (including  the  return  of 
accumulated  employee  contributions 
upon  death),  the  PBGC  shall  (iniploy  the 
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values  of  /,  set  out  in  Tabl^  I  hereof  as 
follows: 

(1)  For  beneflts  for  whic^i 
participant  or  beneficiary 
be  in  pay  status  on  the  valtiati 
the  immediate  annuity  rati  ( 

(2)  For  benefits  for  whicp 
period  is  y  years  (y  is  an  i 
0<y<ni),  interest  rate  ii 
the  valuation  date  for  a 


the 
s  entitled  to 
ion  date, 
shall  apply, 
the  deferral 
Integer  and 
apply  fi-om 
of  y 


shiill 


pe  iod 


Rate  set 


Annuity  Valuations 

In  determining  the  value 
factors  of  the  form  v*-"  (as 
§  2619.49(b)(1))  for  purposes 
the  formulas  set  forth  in  § 
through  (i)  and  in  determii^ng 
of  any  interest  factor  used 


of  interest 
defined  in 

of  applying 
^619.49  (b) 
the  value 
valuing 


in 


For  valuation  date  >  occurring  in  the  month- 


July  1994 


PART  267&-{AMENDED] 

3.  The  authority  citation  lor  part  2676 
continues  to  read  as  follow" 

Authority:  29  U.S.C.  1302(b)  3), 
t399(c)(l)(D).  1441(b)(1). 


s  i 


4.  In  appendix  B,  Rate  Sei 
to  Table  I,  and  a  new  entry 
Table  H,  as  set  forth  below, 
introductory  text  of  both  tables 
republished  for  the 
reader  ind  remains  unchan 


Appendix  B  to  Part  2676— iiterest 
Rates  Used  to  Value  Lump  $ums  and 
Annuities 

Lump  Sum  Valuations 

In  determining  the  value  if  interest 
factors  of  the  form  v^-'  (as  (  efined  in 


years;  thereafter  the  immediate  annuity 
rate  shall  apply. 

(3)  For  benefits  for  which  the  deferral 
period  is  y  years  (y  is  an  integer  and 
n/<y<n/+n2],  interest  rate  J2  shall  apply 
fi-om  the  valuation  date  for  a  period  of 
y-ni  years,  interest  rate  //  shall  apply  for 
the  following  n/  years;  thereafter  the 
immediate  annuity  rate  shall  apply. 

Table  I 

(Lump  Sum  Valuations] 


(4)  For  benefits  for  which  the  deferral 
period  is  y  years  (y  is  an  integer  and 
}r>ni+n2),  interest  rate  ij  shall  apply 
from  the  valuation  date  for  a  period  of 
y-n,-n2  years,  interest  rate  12  shall  apply 
for  the  follovdng  n2  years,  interest  rate 
//  shall  apply  for  the  following  n/  years; 
thereafter  the  immediate  annuity  rate 
shall  apply. 


For  plans  wrth  a  vaJu- 
ation  date 

On  or  after        Before 


Imme- 
diate an- 
nuity rate 
(percent) 


Deferred  annuities  (percent) 


n, 


rb 


7-1-94 


8-1-94 


5.50 


4.75 


4.00 


4.00 


annuity  benefits  under  this  subpart,  the 
plan  administrator  shall  use  the  values 
of  i,  prescribed  in  Table  II  hereof. 

The  following  table  tabulates,  for  each 
calendar  month  of  valuation  ending 
after  the  effective  date  of  this  part,  the 
interest  rates  (denoted  by  //,  12,  *   *   *, 

Table  II 

(Anrujity  Valuations] 


and  referred  to  generally  as  /,)  assumed 
to  be  in  effect  between  specified 
anniversaries  of  a  valuation  date  that 
occurs  within  that  calendar  month; 
those  anniversaries  are  specified  in  the 
columns  adjacent  to  the  rates.  The  last 
listed  rate  is  assumed  to  be  in  effect 
after  the  last  listed  aimiversary  date. 


The  values  of  i,  are: 


forf  = 


forf  = 


for/  = 


.0690 


1-25 


.0525 


>25 


N/A 


N/A 


9  is  added 
added  to 
the 
is 
convenifence  of  the 
:ed. 


§  2676.13(b)(1))  for  purposes  of  applying 
the  formulas  set  forth  in  §  2676.13  (b) 
through  (i)  and  in  determining  the  value 
of  any  interest  factor  used  in  valuing 
benefits  under  this  subpart  to  be  paid  as 
lump  sums,  the  PBGC  shall  use  the 
values  of  i,  prescribed  in  Table  I  hereof. 
The  interest  rates  set  forth  in  Table  I 
shall  be  used  by  the  PBGC  to  calculate 
benefits  payable  as  lump  sum  benefits 
as  follows: 

(1)  For  benefits  for  which  the 
participant  or  beneficiary  is  entitled  to 
be  in  pay  status  on  the  valuation  date, 
the  immediate  annuity  rate  shall  apply. 

(2)  For  benefits  for  which  the  deferral 
period  is  y  years  (y  is  an  integer  and 
0<y<ni),  interest  rate  ii  shall  apply  from 
the  valuation  date  for  a  period  of  y 


years;  thereafter  the  immediate  annuity 
rate  shall  apply. 

(3)  For  benefits  for  which  the  deferral 
period  is  y  years  (y  is  an  integer  and 
n/<y<n/+n2),  interest  rate  12  shall  apply 
from  the  valuation  date  for  a  period  of 
y-  ni  years,  interest  rate  //  years; 
thereafter  the  immediate  annuity  rate 
shall  apply. 

(4)  For  benefits  for  which  the  deferral 
period  is  y  years  (y  is  an  integer  and 
y>n/+n2),  interest  rate  ij  shall  apply 
from  the  valuation  date  for  a  period  of 
y-  n,  -  n2  years,  interest  rate  i'a  shall 
apply  for  the  following  n^  years,  interest 
rate  //  shall  apply  for  the  following  n, 
years;  thereafter  the  immediate  annuity 
rate  shall  apply. 
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Rate  set 


Table  I 

(Lump  Sum  Valuations] 


For  plans  with  valuation        Inwne- 

date  diate  an- 

■ nuity  rate 

On  or  after        Before  (percent) 


7-1-94        8-1-94 


5.50 


4.75 


Deferred  annuities  (percent) 


n, 


n- 


4.00 


4.00 


/\ntn:ity  Valuations 

III  determining  the  value  of  interest 
factors  of  the  form  v"' "  (as  defined  in 
*>2676.13(b){l))  for  purposes  of  applying 
the  formulas  set  forth  in  §  2676.13  (h) 
through  (i)  and  in  determining  the  value 
of  any  interest  factor  used  in  valuing 


annuity  benefits  under  this  subpart,  the 
plan  administrator  shall  use  the  values 
of  ///  prescribed  in  the  table  below. 

The  following  table  tabulates,  for  oath 
calendar  month  of  valuation  ending 
after  the  effective  date  of  this  part,  the 
interest  rates  (denoted  by /,.  ;,^.  •   *   •, 

Table  11 

(Annuity  Valuations] 


For  valuation  dates  occurring  m  the  month — 


for /= 


and  referred  to  generally  as  ;,)  assumed 
to  be  in  effect  between  specified 
anniversaries  of  a  valuation  date  that 
occurs  within  that  calendar  month: 
those  anniversaries  are  specified  in  the 
columns  adjacent  to  the  rates.  The  last 
listed  rate  is  assumed  to  be  in  effw:t 
after  the  last  listed  anniversary  date. 


The  values  of  i,  are: 


for  t= 


for  f= 


July  1994 


.0690 


1  -25 


.0526 


>25 


N/A 


HA 


issu«d  III  Washington,  IX:.  on  this  9th  d;n 
nf  June  1994. 

Martin  Slate, 

Expcutivff  Director.  Pension  Uvnefst  Chuiraiitv 
Corporation. 

IFR  Dot.  94-14564  Filed  0-14-94;  8:4f.  ;ini| 

B'LUNG  CODE  77(»-«1-*l 


POSTAL  SERVICE 
39  CFR  Part  111 

indemnity  Claims 

agency;  Postal  Service. 
ACTION:  Final  rule;  correctiotj. 


SUMMARY:  This  notice  corrects  a 
typographical  error  in  Domestic  Mail 
Manual  (DMM)  Issue  47,  issued  on 
April  10.  1994.  A  typographical  erj-or 
was  made  in  section  S010.2.12a{3)  of 
DMM  Issue  47  which  caused  that 
section,  as  written,  to  incorrectly 
iticntify  the  maximum  indemnity  in  the 
event  of  loss  or  damage  to  nonnegotiable 
documents  that  cannot  be  reconstructed 
(provided  the  sender  estabfishes  the 
value  of  the  documents)  as  $50,000. 


Consistent  with  postal  standards 
published  in  prior  issues  of  the  DMM. 
section  S010.2.12a(3)  should  have 
shown  the  maximum  indemnity  is 
$5,000. 

EFFECTIVE  DATE:  April  10,  lfli)4. 

FOR  FURTHER  INFORMATION  CONTACT: 
Maqjaret  Falwell,  (202)  268-2472. 

List  of  Subjects  in  39  CFR  Part  111 

Postal  Service. 

PART  111— [AMENDED] 

1  1  lie  authority  citation  for  39  CFK 
part  111  continues  to  read  as  follows: 

Authority:  5  U.S.C.  552(a):  .39  U.S.Q  101, 
401.40:).  404.  3001-3011.  3201-3219,  3403- 
34tl«.  3621.5001. 

2.  The  I)(»mestic  Mail  Manual  is 
corrtK;ted  as  follows: 

S010    indemnity  Claims 


2.0    GENERAL  FILING  INSTRUCTIONS 


2.12    Payable  Express  Mail  Claims 

In  addition  to  the  payable  claims  in 
2.11,  the  following  is  payable  for 
Express  Mail: 

a.  For  the  purpose  of  insurance 
coverage  for  Express  Mail,  "documtmt" 
is  defined  in  8500.  Indemnity  for 
document  reronstrjction  is  paid  as 
follows: 

•  •         •         «         • 

(3)  Loss  or  damage  to  nonnegotiable 
documents  that  cannot  be  reconstructed, 
providing  the  sender  establishes  the 
value  of  the  documents.  Payment  mav 
not  exceed  S5.000. 

•  *         *        *         « 

A  transmittal  letter  making  the 
changes  in  the  pages  of  the  Domestit: 
Mail  Manual  will  be  published  and 
transmitted  to  subscribers 
automatically.  Notice  of  issuance  of  Ihi- 
transmittal  letter  will  be  published  in 
the  Federal  Register  as  provided  by  3<i 
CFR  111.3. 
Stanley  F.  Mires, 
(./.•  it-fCounsnt.  LtgislatixT. 
IFR  Doc.  94-14';62  Filed  6-14-94.  B:4.=i  anil 

BILUNC  CODE  771ft-12-P 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[WI32-01 -5763a;  FRL-4a91-4l 

Apprcva)  and  Promulgaticjn  of 
Implementation  Plan;  Wisconsin 

AGENCY:  environmental  Prftt-t  tion 
Agency. 

ACTION:  Final  rule. 


rev  isi 
mat 


\M 


eiit 


eso 


SUMMARY:  United  States  En 
Protection  Agency  (USEPA 
Wisconsin's  1990  base  yoai 
emission  inventory  as  a 
Wisconsin  State  Impleine 
(SIP)  for  Oi.  The  inventory 
submitted  by  the  State  of 
satisfy  a  Federal  requirem 
States  containing  O;*  nonat 
areas  (NAAs)  classified  as 
extreme  submit  inventor! 
season  and  emissions  frojn 
in  accordance  with  LSLPA 
Wisconsin's  O*  NAAs  are  tl 
of  Walworth,  Door.  Kewa 
Manitowoc,  Sheboygan,  an( 
county  Milwaukee  area  ((, 
Washington,  Ozaukee,  Wa 
Milwaukee,  Racine,  and 
rationale  for  the  approval  i 
this  final  rule;  additional  in 
available  at  the  address 
in  the  supporting  Technical 
Do;  liment  (TSD). 


ironmental 

approves 

ozone  {0^) 

ion  to  the 

ion  Plan 

.vas 

.■^conin  to 
that  those 
thinment 
r  larginal  to 
factual  0» 
11  sources 
5  lidance. 
e  counties 
uilee, 

the  six 
oilnties 
esha.     ' 
Kehosha).  The 
isjset  forth  in 
orniation  is 
ind^ated  below 
Support 


DATES:  This  final  r.de  will 
August  15,  1994,  unl'jss  not 
received  by  July  15,  1994.  tl 
viishes  to  submit  adverse  ( 
the  effective  date  is  delayed 
notice  will  be  published  in 
Register. 

ADDRESSES:  Copies  of  the  SI 
and  USEPA 's  analyses  are  a 
inspection  at  the  following 
is  recommended  that  you  !e 
Charles  Hatten  at  (312)  0 
visiting  the  Region  5  Office. 
States  Environmental  Prottr 
Agency,  Region  5,  Air  aiid 
Division.  77  West  Jack:.nn  B 
Chicago,  Illinois  60604. 

Wntten  comments  can  be 
Carlton  T.  Nash,  Chief.  Reg 
Development  Section,  Air 
Radiation  Branch  (AT-18J) 
States  Environmental  Piotec 
Agfir<y,  Kooion  5.  Air  imd  R 
Division.  77  West  Jackson  B; 
Chicago.  Ulionis  60604. 

FOR  FURTHER  INFCF^lMATtOM  CONTACT: 
Chariii  K..itten  (:il2)  asfv-fio;  \. 


Ri 


b  3  effective 

ce  is 

rit  someone 
opiments.  If 

timely 

"ederal 


'  revision 
ailfible  for 
;  ddress:  (It 
phr.na 
86-t031  before 
United 
ion 

diation 
ulevard. 


T(  X 


nailed  to 
aiion 

ics  and 
Jnited 
ion 

diation 
ulevard, 


SUPPLEMENTARY  INFORMATION: 

1.  Background 

Under  the  Clean  Air  Act  as  amended 
(including  the  1990  Amendments)  (the 
Act).  States  have  the  responsibility  to 
inventor>'  emissions  contributing  to  the 
National  Ambient  Air  Quality  Standards 
nonatlainment,  to  track  these  emissions 
over  time,  and  to  ensure  that  control 
strategies  are  being  implemented  that 
reduce  emissions  and  move  areas 
towards  attainment.  Section  182(b)  of 
the  Act.  42  U.S.C.  7511a(b)(l),  requires 
States  with  Oi  NAAs  designated  a^ 
r.ioderate,  serious,  severe,  and  extreme 
to  .submit  a  plan  within  3  yenrs  of  1990 
to  reduc-e  VOC  emissions  by  1 5  percent 
with  6  years  after  1990.  The  baseline 
level  of  emissions,  from  which  the  15 
percent  reduction  is  calculated,  is 
determined  by  adjusting  the  base  year 
inventor}'  to  exclude  biogenic  omissions 
and  to  exclude  certain  emission 
reductions  not  creditible  towards  thfl  15 
percent.  The  1990  base  year  emissions 
inventory  is  the  primary  inventory  from 
which  the  periodic  inventory,  the 
Reasonable  Further  Progress  (RFP) 
projection  inventory,  and  the  modeling 
inventory  are  derived.  See  General 
Preamble  to  title  I.  57  FR  1>!502  (April 
16,  1992).  Further  information  on  these 
inventories  and  their  pvirpose  can  be 
found  in  the  "Emission  Inventory 
Requirements  for  Ozone  Slate 
Iniplomcntatioii  Pirns."  I'.S. 
Environmental  Prctct  tion  Agency. 
Office  of  Air  Qualify  Planning  and 
Sfandartis,  Research  Triangle  Park, 
North  Carolina,  (March  1991). 

The  air  quality  planning  requirements 
for  marginal  to  extreme  O:,  NAAs  are  set 
out  in  section  182(a)-(e)  of  the  Act.  The 
General  Preamble  to  title  I  of  the  1990 
Aniendments  to  the  Act  describes  the 
bahiis  for  reviewing  SIP  revisions 
submitted  under  title  I  of  the  1990 
Amendments,  inc.luding  requirements 
for  the  prt  paration  of  the  1990  base  year 
inventories.  See  57  FR  13502  (April  16, 
1992)  an.-i  57  FR  18070  (April  28, 1992). 
A  more-  detailed  discussion  of  the 
interpretations  of  title  I  of  the  1990 
A.niendmenfs  to  the  Act,  as  well  as 
detailed  policy  guidance  on  the 
development  of  the  emission  inventory 
is  contair.ed  in  the  General  Preamble. 
See  57  KR  18070,  appendix  B  (April  28, 
195^). 

Thoso  Slates  containing  O3  NAAs 
classified  as  marginal  to  extreme  are 
required  under  section  182(a)(1)  of  the 
Act  to  submit  a  final,  comprehensive, 
accvinttc.  and  c-irrer.i  inventory  of  the 
actu£:l  0>  season  and  weekday 
emissions  from  all  sources  within  2 
years  of  enactment  (November  15, 
1992).  The  inventory  must  include  both 


anthropogenic  (man-made)  and  biogenic 
(natural)  sources  of  volatile  organic 
compound  (VOC).  nitrogen  oxides 
(NOx).  and  carbon  monoxide  (CO).  The 
inventory  is  to  address  actual  VOC, 
NOx,  and  CO  emissions  for  the  area 
during  peak  O^  season,  which  is 
generally  comprised  of  the  summer 
months.  All  stationary  point  and  area 
sources,  as  well  as  highway  mobile 
sources  within  the  nonattainment  area, 
are  to  be  included  in  the  compilation. 
Available  guidance  for  preparing 
emission  inventories  is  provided  in  the 
General  Preamble.  See  57  FR  13498 
(April  16, 1992). 

Summary  of  th^  SIP  Revision  and 
Criteria  for  Th  is  A  rtion 

A.  Procedural  Background 

USEPA  must  determine  whether  a 
submittal  is  complete  and  therefore 
warrants  further  USEPA  review  and 
action.  See  section  llC|k)(l)  and  57  FR 
13365  (April  16, 1992).  USEPA 's 
completeness  criteria  for  SIP  submittals 
are  set  out  at  40  CFR  part  51.  appendix 
V  (1991),  as  amended  by  57  FR  42216 
(August  26. 1991).  USEPA  attempts  to 
make  completeness  determinations 
within  60  days  of  receiving  a 
submission.  However,  a  submittal  is 
deemed  complete  by  operation  of  law  if 
a  completeness  determination  is  not 
made  by  USEPA  6  months  after  receipt 
of  the  submission. 

USEPA  reviewed  Wisconsin's 
emission  inventory  to  determine 
completeness  siioilly  after  its  submittal, 
in  accordance  with  the  completeness 
criteria  set  out  at  40  CFR  part  51, 
appendix  V  (1991).  as  amended  by  57 
FR  42216  (August  2f:.  1991),  USEPA 
found  the  January  15.  1993,  submittal  to 
be  complete  on  March  16, 1993,  and 
sent  a  letter  dated  March  24,  1993  to  the 
Governor  indicating  the  completeness  of 
tlie  submittal  and  the  next  steps  to  be 
taken  in  the  review  process. 

The  Act  requires  States  to  observe 
certain  procedural  requirements  in 
developing  emission  inventory 
submissions  to  USEPA.  Section 
110(a)(2)  of  the  Act  provides  that  each 
emission  inventors'  submitted  by  a  State 
must  be  adopted  after  reasonable  notice 
and  public  hearing.'  Section  110(a)(2)  of 
the  Act  similarly  provides  that  each 
revision  to  an  implementation  plan 
submitted  by  a  State  under  the  Act  must 
be  adopted  by  such  State  after 
reasonable  notice  and  public  hearing.^ 


'  Also,  section  172(c)l7)  of  the  Act  requires  ihat 
plan  provisions  for  nonaltaimnent  areas  meet  the 
applicable  provisions  of  section  110(aJ(2). 

2  Memorandum  from  John  Calcagni,  Director,  Air 
Quality  Management  Division,  and  William  t,axton. 
Director.  Technical  Support  Division,  to  Regional 
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The  State  of  Wisconsin  held  public 
hearings  on  January  12  and  13.  1993,  to 
hear  pubUc  conunent  on  the  1990  base 
year  emission  inventory  for  all  six  areas 
in  Wisconsin  designated  nonattainment 
for  Oi.  Following  the  public  hearing,  the 
inventory  was  adopted  by  the  State  and 
signed  by  the  Governor's  Designee. 
Donald  F.  Theiler.  Director.  Bureau  of 
Air  Management.  Wisconsin 
Department  of  Natural  Resource 
(WDNR)  on  January  15.  1993,  and 
submitted  to  USEPA  as  a  formal  request 
for  revision  to  the  SIP. 

WDNR  sent  supplemental  information 
to  USEPA  on  July  21.  1993  and 
December  10.  1993.  in  response  to 
USEPA 's  preliminary  comments  on  the 
inventory. 

When  reviewing  the  final  inventor>'. 
USEPA  used  the  Level  I,  II.  and  III.  O3 
nonattainment  inventory  quahty  review 
checklists  provided  by  the  OAQPS  to 
determine  the  acceptance  and 
approvability  of  the  final  emission 
inventory. 

USEPA  "s  initial  Level  1  review 
determined  whether  the  basic  inventory 
requirements  set  forth  in  the  "Emission 
Inventory  Requirements  for  Ozone  State 
Implementation  Plans."  EPA-450/4-91- 
010  (March  1991)  were  present.  The 
Level  II  review  evaluated  the  emission 
inventory  in  more  detail  expanding  on 
many  of  the  questions  found  in  the 
Level  I  review  for  each  of  the  four 
general  source  types:  stationary  point 
and  area  sources,  highway  and  non- 
highway  (or  non-road)  mobile  sources. 
USEPAs  Level  II  review  evaluated  the 
level  of  supporting  documentation 
provided  by  the  State  for  completeness, 
procedures  and  consistency  for  each  of 
the  emission  source  types  according  to 
current  USEPA  guidance,  as  well  as  data 
quality.  A  more  detailed  discussion  of 
USEPA "s  Level  I  and  11  review  findings 
are  presented  in  the  TSD.' 

The  Level  III  review  process  outlined 
below  consists  often  points  that  the 
inventory  must  include.*  For  a  base  year 
emission  inventory  to  be  approvable  it 
must  pass  all  the  folloviring  acceptance 
criteria: 

1.  An  approved  Inventory  Preparation 
Flan  (IPP)  was  provided  and  the  Quality 
Assurance  (QA)  Program  contained  in 
the  IPP  implemented  was  performed 
and  its  implementation  documented. 

2.  Adequate  documentation  was 
provided  that  enabled  the  reviewer  to 
determine  the  estimation  procedures 


and  data  sources  used  to  develop  the 
inventory. 

3.  The  point  source  inventory  must  be 
complete. 

4.  Point  source  emissions  must  have 
been  prepared  or  calculated  according 
to  USEPA  guidance. 

5.  The  area  source  inventory  must  be 
complete. 

6.  The  area  source  emissions  must 
have  been  prepared  or  calculated 
according  to  USEPA  guidance. 

7.  Biogenic  emissions  must  have  been 
prepared  according  to  current  EPA 
guidance  or  another  approved 
technique. 

8.  The  m'ithod  (e.g..  Highway 
Performance  Monitoring  System 
(HPMS)  or  a  network  transportation 
planning  model)  used  to  develop  VMT 
estimates  must  follow  EPA  guidance, 
which  is  detailed  in  the  document. 
"Procedures  for  Emission  Inventory 
Preparation.  Volume  FV:  Mobile 
Sources",  U.S.  Environmental 
Protection  Agency.  Office  of  Mobile 
Sources  and  Office  of  Air  Quality 
Planning  and  Standards.  Ann  Arbor. 
Michigan,  and  Research  Triangle  Park. 
North  Carolina.  December  1992.  The 
VMT  development  methods  were 
adequately  described  and  documented 
in  the  inventory  report. 

9.  The  MOBILE  model  (or  EMFAC 
model  for  California  only)  was  correctly 
used  to  produce  emission  factors  for 
each  of  the  vehicle  classes. 

10.  Non-road  mobile  emissions  were 
prepared  according  to  current  EPA 
guidance  for  all  of  the  source  categories. 

Based  on  USEPA's  level  III  review 
findings.  WDNR  has  satisfied  all  of 
USEPA's  requirements  for  purposes  of 
providing  a  comprehensive,  accurate, 
and  current  inventory  of  actual 
emissions  in  the  O3  NAA.  A  summary 
of  USEPA's  Level  III  findings  is  given 
below: 

1.  The  IPP  and  QA  program  have  been 
approved  and  implemented.  These  were 
approved  by  a  August  28,  1992,  letter 
from  Gary  Gulezian.  Region  5  to  Larry 
Bruss.  WDNR. 

2.  The  documentation  was  adequate 
for  all  emission  types  (stationary  point 
and  area  sources,  and  mobile  sources) 
for  the  reviewer  to  determine  the 
estimation  procedures  and  data  sources 
used  to  develop  the  inventory. 

3.  The  point  source  inventory  was 
found  to  be  complete. 


4.  The  point  source  emissions  were 
estimated  according  to  I ISEPA 
guidance. 

5.  The  area  source  inventory  was 
found  to  be  complete. 

6.  The  area  source  emissions  were 
estimated  according  to  USEPA 
guidance. 

7.  The  biogenic  emissions  were 
estimated  using  the  Biogenic  Model  for 
Emissions  (BIOME).  an  equivalent 
technique  approved  by  USEPA. 

8.  The  method  used  to  development 
VMT  estimates  was  adequately 
described  and  documented. 

9.  The  MOBILE  model  was  used 
correctly. 

10.  The  non-road  mobile  emission 
estimates  were  correctly  prepared 
according  to  current  EPA  guidance. 

B.  Emission  Inventory 

The  State  of  Wisconsin  has  met  the 
requirements  of  section  182(a)(1)  of  the 
Act  by  submitting  a  O,  SIP  revision  that 
includes  a  comprehensive,  accurate,  and 
current  inventory  of  actual  emissions 
from  all  sources  of  relevant  pollutants  in 
the  NAAs,  classified  marginal  to 
extreme.  This  section  of  the  notice 
describes  the  adequacy  of  Wisconsin's 
inventory  of  actual  emissions  as 
required  by  section  182(a)(1). 

The  State  of  Wisconsin  Department  of 
Natural  Resources  (WDNR)  submitted  a 
1990  base  year  emission  inventory  for 
six  areas  designated  nonattainment  for 
O3.  Wisconsin's  six  areas  designated 
nonattainment  for  O3  include  a  total  of 
eleven  (11)  counties:  Walworth 
(marginal),  and  Door  (rural  transport) 
counties;  Kewaunee,  Manitowoc,  and 
Sheboygan  counties  (moderate);  and  the 
Milwaukee  area  which  include  the 
counties  of  Washington.  Ozaukee. 
Waukesha.  Milwaukee.  Racine,  and 
Kenosha  (severe).  The  nonattainment 
boundaries  for  these  areas  are  described 
in  Federal  Register  notices  dated 
November  6.  1991  (56  FR  56352).  and 
November  30.  1992  (57  FR  56778). 

The  emissions  inventory  contains 
stationary  point  and  area  sources, 
highway  and  non-highway  (or  non-road) 
mobile  source,  and  biogenic  sources 
within  the  NAA.  Emissions  from  these 
groupings  of  emission  source  types  for 
the  six  O3  NAAs  are  presented  below  in 
the  following  tables,  by  pollutant  (VOC. 
CO.  and  NOx).  in  units  of  tons  per 
summer  weekday: 


Air  Directors,  Region  l-X.  "Public  Hearing 
Kequiroments  for  1990  Base-Year  Emission 
Inventories  for  Ozoae  and  Cart>on  Monoxide 
Nonattainment  Areas."  (Septcmbtr  29.  19921 


■"See  USEPA  guidance  document.  "Quality 
Review  Guidelines  for  1990  Base  Year  Emissions 
Inventories."  Office  of  Air  Quality  Planning  and 
Standards  (OAQPS).  Research  Triangle  Park.  NC. 
August  1992. 


'  Memorandum  from  John  S.  Seitz.  Director. 
Office  of  Air  Quality  Planning  and  Standards,  to 
Regional  Air  Division  Directors.  Region  l-X. 
"Emission  Inventory  bsues."  June  24. 19^3 
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Daily  NOx  Emissions  From  All  Sources— Tons/Summer  Weekday 
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In  developing  of  these 
estimates,  WDNR  closely 
methodologies  recommenced 
for  the  preparation  of  Oi  i 
more  detailed  discussion 
emission  estimates  were  derived 
above  groupings  of  emissi 
ir.  presented  in  the  support 
i.'iventory  documentation. 

II.  Final  Rulemaking  Acticfi 


USEPA  approved  the  1 
0^  emission  inventory  as 
requirements  of  section  18 
Act,  as  a  revision  to  the  Oi 
Implementation  Plan  (SIP) 
in  Wisconsin  designated  as 
nonattainment,  classified 
extreme.  These  areas  inclu 
the  Walworth,  Door.  Kewaunee 
Manitowoc,  Sheboygan,  an 
county  Milwaukee  area  (wHich 
Washington,  Ozaukee,  Watkesha 
Milwaukee.  Racine,  and  Kenosha) 

Because  USEPA  considei  s  this  action 
noncontroversial  and  routiie,  we  are 
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Daily  CO  Emissions  From  All  Sources— Tons/Summer  Weekday 
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9.02 
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approving  it  without  prior  proposal. 
This  action  will  become  effective  on 
August  15.  1994.  However,  if  we  receive 
adverse  comments  bv  July  15,  1994, 
then  USEPA  will  publish: 

(1)  A  document  that  withdraws  the 
action;  and 

(2)  Address  the  comments  received  in 
a  subsequent  final  rule  based  on  the 
proposal  for  approval  of  the  requested 
SIP  revision  in  the  proposed  rules 
section  of  this  Federal  Register.  The 
pubhc  comment  period  will  not  be 
extended  or  reopened. 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  et  al.,  USEPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  USEPA  may 
certify  that  the  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 


government  entities  with  jurisdiction 
over  populations  of  less  than  50.000. 

The  SIP  approvals  under  section  110 
and  subchapter  I,  part  D.  of  the  Act  do 
not  create  any  new  requirements,  but 
simply  approve  requirements  that  the 
State  is  aheady  imposing.  Therefore, 
because  the  Federjil  SIP-approvai  does 
not  impose  any  new  requirements,  I 
certify  that  it  does  not  have  a  significant 
impact  on  small  entities  affected. 
Moreover,  due  to  the  nature  of  the 
Federal-State  relationship  imder  the 
Act,  preparation  of  a  regulatory 
flexibility  analysis  would  constitute 
Federal  inquiry  into  the  economic 
reasonableness  of  State  action.  The  Act 
forbids  USEPA  to  base  its  actions 
concerning  SIPs  on  such  grounds. 
Union  Electric  Co.  v.  U.S.  E.P.A.,  427 
U.S.  246,  256-66  (1976). 

This  action  has  been  classified  as  a 
Table  2  action  by  the  Regional 
Administrator  under  the  procedures 
published  in  the  Federal  Register  on 
January  19,  1989  (54  FR  2214-2225).  On 
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January  6. 1989  the  OMB  waived  Table 
2  and  Table  3  SIP  revisions  (54  FR  2222) 
from  the  requirements  of  section  3  of 
Executive  Order  12291  for  a  period  of  2 
years.  The  USEPA  has  submitted  a 
request  for  a  permanent  waiver  for  Table 
2  and  3  SIP  rexisions.  The  OMB  has 
agreed  to  continue  the  waiver  until  such 
time  of  USEPA "s  request.  This  request 
continues  in  effect  under  Executive 
Order  12866  which  superseded 
Executive  Order  12291.  on  September 
30,  1993. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  SIP.  Each 
request  for  revision  to  any  SIP  shall  be 
considered  separately  in  light  of  specific 
technical,  economic,  and  environmental 
factors  and  in  relation  to  relevant 
statutory  and  regulatory  requirements. 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Carbon  monoxide. 
Hydrocarbons.  Nitrogen  dioxide.  Ozone, 
Volatile  organic  compounds. 

Dated:  May  11.  iq94. 
MicheUe  D.  Jordan, 

Acting  Regional  Adminintrator. 

40  CFR  Part  52  is  amended  as  follows. 

PART  52— [AMENDED] 

The  authority  citation  for  part  52 
( ontinues  to  read  as  follows: 
Authority:  42  U.S.C.  7401-767lq. 

Subpart  YY— Wisconsin 

2.  Section  52.2585  is  amended  by 
adding  paragraph  (e)  to  read  as  follows: 

§  52.2585    Control  strategy:  Ozone. 

•         «         »         »         * 

(e)  Approval— On  January  15,  1993. 
the  Wisconsin  Department  of  Natural 
Resources  submitted  a  revision  to  the 
ozone  State  Implementation  Plan  for  the 
1990  base  year  inventory.  The  inventor)' 
was  submitted  by  the  State  of  Wisconsin 
to  satisfy  Federal  requirements  under 
section  182(a)(1)  of  the  Clean  Air  Act  as 
amended  in  1990  (the  Act),  as  a  revision 
to  the  ozone  State  Implementation  Plan 
(SIP)  for  all  areas  in  Wisconsin 
designated  nonattainment,  classified 
marginal  to  extreme.  These  areas 
include  counties  of  Walworth,  Door, 
Kewaunee.  Manitowoc,  Sheboygan,  and 
the  six  county  Milwaukee  area  (counties 
of  Washington.  Ozaukee,  Waukesha. 
Milwaukee.  Racine,  and  Kenosha). 


jFR  Doc.  94-14533  Filed  6-14-'J4;  8:45  ain| 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Part  64 
[Docket  No.  FEMA-75971 

Suspension  of  Community  Eligibility 

AGENCY:  Federal  Emergency 
Management  Agency.  FEMA. 
ACTION:  Final  rule. 

SUMMARY:  This  rule  identifies 
communities,  where  the  sale  of  flood 
insurance  has  been  authorized  under 
the  National  Flood  Insurance  Program 
(NFIP).  that  are  suspended  on  the 
effective  dates  listed  within  this  rule 
because  of  noncompUance  with  the 
floodplain  management  requirements  of 
the  program.  If  the  Federal  Emergency 
Management  Agency  (FEMA)  receives 
documenta-ion  that  the  community  has 
adopted  the  required  flocdplain 
management  measures  prior  to  the 
effective  suspension  date  given  in  this 
rule,  the  suspension  will  be  withdrawn 
by  publication  in  the  Federal  Register. 
EFFECTIVE  DATES:  The  effective  date  of 
each  community's  suspension  is  the 
third  date  ("Susp.")  listed  in  the  third 
column  of  the  following  tables. 
ADDRESSES:  If  you  wish  to  determine 
whether  a  particular  community  was 
suspended  on  the  suspension  date, 
contact  the  appropriate  FEMA  Regional 
Office  or  the  NFIP  servicing  contractor 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  F.  Shea.  Jr..  Division  Director. 
Program  Implementation  Division, 
Mitigation  Directorate.  500  C  Street  SW.. 
room  417.  Washington.  DC  20472.  (202) 
646-3619. 

SUPPLEMENTARY  INFORMATION:  The  NFIP 
enables  property  owners  to  purchase 
flood  insurance  which  is  generally  not 
otherwise  available.  In  return, 
communities  agree  to  adopt  and 
administer  local  floodplain  management 
aimed  at  protecting  lives  and  new 
construction  from  future  flooding. 
Section  1315  of  the  National  Flood 
Insurance  Act  of  1968,  as  amended.  42 
U.S.C.  4022.  prohibits  flood  insurance 
coverage  as  authorized  under  the 
National  Flood  Insurance  Program.  42 
U.S.C.  4001  et  seq..  unless  an 
appropriate  public  body  adopts 
adequate  floodplain  management 
measures  with  effective  enforcement 
measures.  T}>e  communities  Usted  in 
this  dociunent  no  longer  meet  that 
statutory  requirement  for  compliance 
with  program  regulations.  44  CFR  part 
59  et  seq.  Accordingly,  the  communities 
will  be  suspended  on  the  effective  date 
in  the  third  column.  As  of  that  date, 
flood  insurance  will  no  longer  be 


available  in  the  community.  However, 
some  of  these  communities  may  adopt 
and  submit  the  required  documentation 
of  legally  enforceable  floodplain 
management  measures  after  this  rule  is 
published  but  prior  to  the  actual 
suspension  date.  These  communities 
will  not  be  suspended  and  will  continue 
their  eligibility  for  the  sale  of  insurance. 
A  notice  withdrawing  the  suspension  of 
the  communities  will  be  published  in 
the  Federal  Register. 

In  addition,  the  Federal  Emergency 
Management  Agency  has  identified  the 
special  flood  hazard  areas  in  these 
communities  by  publishing  a  Flood 
Insurance  Rate  Map  (FIRM).  The  date  of 
the  FIRM,  if  one  has  been  published,  is 
indicated  in  the  fourth  column  of  the 
table.  No  direct  Federal  financial 
assistance  (except  assistance  pursuant  to 
the  Robert  T.  Stafford  Disaster  Relief 
and  Emergency  Assistance  Act  not  in 
connection  with  a  flood)  may  legally  be 
provided  for  construction  or  acquisition 
of  buildings  in  the  identified  special 
flood  hazard  area  of  communities  not 
participating  in  the  NFIP  and  identified 
for  more  than  a  year,  on  the  Federal 
Emergency  Management  Agency's 
initial  flood  insurance  map  of  the 
community  as  having  flood-prone  areas 
(section  202(a)  of  the  Flood  Disaster 
Protection  Act  of  1973.  42  U.S.C. 
4106(a),  as  amended).  This  prohibition 
against  certain  types  of  Federal 
assistance  becomes  effective  for  the 
commiuiities  listed  on  the  date  shown 
in  the  last  column. 

The  Deputy  Associate  Director  finds 
that  notice  and  public  comment  under 
5  U.S.C.  553(b)  are  impracticable  and 
unnncessary  because  communities  listed 
in  this  final  rule  have  been  adequately 
notified. 

Each  community  receives  a  6-month. 
90-day,  and  30-day  notification 
addressed  to  the  Chief  Executive  Officer 
that  the  community  will  be  suspended 
unless  the  required  floodplain 
management  measures  are  met  pr:or  to 
the  effective  suspension  date.  Since 
these  notifications  have  been  made,  this 
final  rule  may  take  effect  within  less 
than  30  days. 

National  Environmental  Policy  Act. 
This  rule  is  categorically  excluded  from 
the  requirements  of  44  CFR  part  10. 
Environmental  Considerations.  No 
environmental  impact  assessment  has 
been  prepared. 

Regulatory  Flexibility  Act.  The  Deputy 
Associate  Director  has  determined  that 
this  rule  is  exempt  from  the 
requirements  of  the  Regulatory 
Flexibility  Act  because  the  National 
Flood  Insurance  Act  of  1968.  as 
amended,  42  U.S.C.  4022.  prohibits 
flood  insurance  coverage  unless  an 
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appropriate  public  body 
adequate  floodplain  man 
measures  with  effective 
measures.  The  communities 
longer  comply  with  the  si  itutory 
requirements,  and  after  th  i  effective 
date,  flood  insurance  will  no  longer  be 
available  in  the  commxmilpes  unless 
they  take  remedial  action 

Regulatory  Classificatioh.  This  final 
rule  is  not  a  significant  rej  ulatory  action 
under  the  criteria  of  sectic  n  3(f)  of 
E.xecutive  Order  12866  of  September  30, 
1993,  Regulator}'  Planning  and  Review, 
58  FR  51735. 

Papenx'ork  Reduction  Ah.  This  rule 
does  not  involve  any  collection  of 


State  locatior 


Regular  Program  Cor^verslons 

Region  I: 
Maine: 
Augusta,  city  of,  Kennetiei 


Chelsea,  town  of.  Kennet)^ 
Strong,  town  of,  Franklin 


C  ounty 


Region  II 
New  York: 
Hetyon.  town  of,  Wasfiin 


gf)n  County 
Dexter,  viirage  of,  Jefferso  i  County  .. 


Region  V: 

Michigan:  Kafamazoo,  fovi^i  of,  Kalamazoo 
County. 
Region  VII: 

Iowa:  Remsem.  city  of,  Pty^outti  County  .. 


Region  X: 
Washington: 
Benton  County,  unincorporated 


Kennewick,  city  of,  Benton 


Region  I: 
Maine: 
Hartford,  town  of.  Kennetiefc  County 

Randolph,  town  of,  Kenneb|ec  County 


Region  II: 

New    York:    New    York, 
Queens,   Kings,   New 
mood. 
Region  IV: 

Mississippi:  FkJwood,  town 

ty. 

North   Carolina:   Monroe. 
County. 
Region  VI: 

Texas:     Hardin    County. 
areas. 
Region  I: 
Maine: 
Gardiner,  city  of.  Kennebec 


information  for  purposes  of  the 
Paperwork  Reduction  Act,  44  U.S.C. 
3501  et  seq. 

Executive  Order  12612,  Federalism. 
This  rule  involves  no  policies  that  have 
federalism  implications  under  Executive 
Order  12612,  Federalism,  October  26, 
1987,  3  CFR,  1987  Comp.,  p.  252. 

Executive  Order  12778,  Civil  Justice 
Reform.  This  rule  meets  the  applicable 
standards  of  section  2(b)(2)  of  Executive 
Order  12778,  October  25,  1991,  56  FR 
55195.  3  CFR,  1991  Comp.,  p.  309. 

List  of  Subjects  in  44  CFR  Part  64 

Flood  insurance,  F'loodplains. 


Accordingly,  44  CFR  part  64  is 
amended  as  follows: 

PART  64— [AMENDED] 

1.  The  authority  citation  for  part  64 
continues  to  read  as  follows- 

Authority:  42  U.S.C.  4001  et  seq., 
Reorganization  Plan  No.  3  of  1978,  3  CFR, 
1978  Comp.,  p.  320:  E.O.  12127,  44  FR  19367. 
3  CFR,  1979  Comp..  p.  376. 

§64.6    [Amended] 

2.  The  tables  published  under  the 
authority  of  §  64.6  are  amended  as 
follows: 


County  .. 
County 


areas 
County 


;ity    of.    Bronx. 
^  ork   and   Rich- 


of.  Rakin  Coun- 
Cl^y    of.    Union 

unincorporated 


County 


Community 
No. 


Effective  date  of  authorization/cancellation  of 
sale  of  flood  insurance  in  community 


230067 
230234 
230061 

361443 
360333 

260429 

190480 

53001 1 
530237 

230334 
230244 

360497 

280289 
370236 

480284 
230068 


Current  ef- 
fective rrap 
date 


May   16.   1974,   Emerg.;  April   1,   1981.   Reg, 

June  15,  1994,  Susp. 
October  1,  1975,  Emerg.;  June  4,  1980,  Reg. 

June  15,  1994,  Susp. 
August  21,  1975.  Emerg.;  Juty  2.  1980,  Reg. 

June  15,  1994.  Susp. 


February   2,    1976,    Emerg.;   April    17,    1985. 

Reg.;  June  15,  1994,  Susp. 
May  27,  1975,  Emerg.;  June  5.  1986,  Reg.; 

June  15,  1994,  Susp. 

December  27.  1977.  Emerg.;  June  15,  1982, 
Reg.;  June  15,  1994,  Susp. 

November  4.  1982,  Emerg.;  August  1,  1986, 
Reg.;  June  15,  1994.  Susp. 


August  2,    1974,   Emerg.;  August   15.    1979, 

Reg.;  June  15,  1994,  Susp. 
April  11,  1974,  Emerg.;  July  19.  1982,  Reg.; 

June  15.  1994,  Susp. 


May  21,   1976.   Emerg.;  November   1.   1985, 

Reg.;  July  5,  1994,  Susp. 
August  5,  1975,  Emerg.;  Septemtser  5.  1979. 

Reg.;  July  5,  1994.  Susp. 

April  8,   1975,  Emerg.;  November   16,   1983, 
Reg.;  July  5,  1994,  Susp. 


May  28,  1975,  Emerg.;  December  15,  1982. 

Reg.;  July  5.  1994,  Susp. 
April  21.    1975,  , Emerg.;  January    19.    1983. 

Reg.;  July  5.  1994.  Susp. 

November  12.  1973.  Emerg.;  September  29, 
1978.  Reg.;  July  5,  1994,  Susp. 


February  27,   1975,   Emerg.;  May   15.    1980. 
Reg.;  July  18,  1994.  Susp. 


Date  certain 
Federal  assist- 
ance no  longer 
available  In 
special  flood 
hazard  areas 


6-15-94 

June  15,  1994 

6-15-94 

Do. 

6-15-94 

Do. 

6-15-94 

Do. 

6-15-94 

Do. 

6-15-94 

Do. 

8-1-86 

Do. 

6-15-94 

Do. 

6-15-94 

Do.      • 

7-5-94 
7-5-94 

July  5. 
1994. 
Do. 

7-5-94 

7-5-94 
7-5-94 

7-5-94 
7-18-94 


Do. 

Do. 

Do. 

Do. 


July  18, 
1994. 
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State/location 


Hatowell.  city  of.  Kennetjec  County 

Region  V: 
Minnesota: 
Ada.  city  of,  Norman  County  ..'. 

Hendrum,  city  of,  Norman  County 

Norman  County,  unincorporated  areas  .... 

Minnesota: 
Perley.  city  of.  Norman  County  

Shelly,  city  of.  Norman  County  

Region  VIII 

Wyoming:  Baggs.  town  of.  Carbon  County 


Community 
No. 


230069 

270323 
270325 
270322 

270326 
270327 

560009 


Effective  date  of  authorization/cancellation  of 
sale  of  flood  insurance  in  community 


January    13,    1975,    Emerg.;    November    15 
1979.  Reg.;  July  18,  1994.  Susp. 


April  30.  1974.  Emerg.;  August  2.  1982.  Reg.- 

July  18.  1994.  Susp. 
July  5.   1974.  Emerg.;  December   18.   1979. 

Reg.;  Juty  18,  1994,  Susp. 
January   23,    1974.    Emerg.;    September   2 

1981,  Reg.;  July  18,  1994,  Susp 

April  26.  1974,  Emerg.;  June  15,  1999,  Reg 

July  18,  1994.  Susp. 
August  16.  1974,  Emerg.;  September  2,  1981, 

Reg.:  July  18.  1994.  Susp 

Decerr-ber  16,  1975.  Emerg.;  August  16.  1988. 
Reg.;  July  18,  1994,  Susp. 


Current  ef- 
fective map 
date 


7-18-94 

7-18-94 
7-18-94 
7-18-94 

7--;  8-94 
7-18-94 

e-16-88 


Code  for  reading  third  column:  Emerg.-Emergency:  Reg.-Regufar;  Rein.-Reinstatement;  Susp.-Suspension 


Date  certain 
Federal  assist- 
ance no  longer 
availat>le  in 
special  flood 
hazard  areas 


Do 

Do 
Do 
Do 

Do 
Do 

Do 


(Catiilo;;of  Foderal  Ooniestir  Assistaiuv  Nu 
83.100.    Flood  Insuranf:f."| 

I^isued:  luneB.  1904 
Richard  T.  Moore, 
Associate  Director  for  Mitigation 
IFR  Doc.  94-14280  Filed  f»-14-94;  8:45  ami 

BILUNG  CODE  671ft-21-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Families 

45  CFR  Parts  95  and  205 

Elimination  of  Enhanced  Funding  for 
Family  Assistance  Management 
Information  Systems 

AG£NCV:  Administration  for  Cihildrfii 
and  Familii-s,  HHS. 
ACTION:  Final  rule. 


SUMMARY:  This  final  rule  implements 
provisions  of  the  Omnibus  Budget 
Reconciliation  Act  of  1993  (OBRA-9;t). 
which  eliminate  enhanced  Federal 
funding  for  Family  Assistance 
Management  Information  Systems 
(F.AMIS).  Technical  changes  are  also 
fnade  to  update  the  list  of  automated 
systems  subject  to  enhanced  funding 
and  to  provide  the  current  title  of  the 
agency. 

DATES:  Effective  Date:  April  1,  1994.  For 
States  whose  legislatures  meet 
biennially  and  do  not  have  a  regular 
session  scheduled  in  calendar  year 
1994,  this  final  rule  applies  no  later 
than  the  first  day  of  the  first  calendar 
quarter  beginning  after  the  close  of  the 
first  regular  session  of  the  State 


Uigislalure  convening  after  August  10. 
1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Bill  Davis,  State  Data  Systems  Staff,  370 
L'Enfant  Promenade  SW.,  Washington. 
DC  20447.  telephone  (202)  401-f)404 

SUPPLEMENTARY  INFORMATION: 

Paperwork  Reduction  Act 

This  final  nde  does  not  contain  any 
information  collection  activities  and. 
therefore,  no  approvals  are  necessary 
under  section  3504(h)  of  the  Paperwork 
Reduction  Act  of  1980  (Pub.  L.  96-511 ) 

Statutory  Authority 

These  regulations  are  published  und«>r 
the  general  authority  of  section  1 102  of 
the  Social  Security  Act  (the  Act)  which 
requires  the  Secretary  to  publish  such 
rules  and  regulations  as  may  be 
necessary  for  the  efficient 
administration  of  the  functions  for 
which  she  is  responsible  under  the  Act. 

lustificalion  for  Dispensing  With  Notice 
of  Proposed  Rulemaking  and  30-Day 
Delayed  Eff^c^h-e  Date  Requirement ' 

The  amendments  to  these  regulations 
are  being  published  in  final  form.  The 
.Administrative  Procedure  Act  (APA),  5 
U.S.C.  553(b)(B).  provides  that  if  the 
Department  has  good  cause  for  finding 
that  a  Notice  of  Proposed  Rulemaking  is 
unnecessar>'.  impracticable  or  contrary 
to  the  public  interest,  it  may  dispense 
with  such  notice  if  it  incorporates  a 
brief  statement  in  the  final  regulation  of 
the  reasons  for  doing  so.  Section 
553(d)(3)  of  the  APA  permits  the 
Department  to  bypass  a  30-day  waiting 
period  prior  to  a  rule's  effective  date  ftir 
similar  reasons. 


The  Dtipartmcnt  finds  that  thert;  is 
good  case  to  dispense  with  Notice  of 
Proposed  Rulemaking  and  a  30-dav 
waiting  period  with  respect  to  the 
current  regulatory  changes.  A  notice  and 
comment  period  and  a  30-dtty  waiting 
period  are  unnecessary  as  the 
amendments  simply  implement 
statutory  provisions  and  do  not  involve 
administrative  discretion.  Moreover,  tlie 
States  have  previously  been  notified  by 
the  Department  (via  ACF-AT-93-16 
issued  November  1.  1993)  that  OBR.A- 
93  has  eliminated  enhanced  Federal 
fiinding  for  FAMIS,  and  that  the  lower 
Federal  funding  rate  is  effective,  in  most 
cases,  on  April  1. 1994. 

Background  and  Description  of 
Regulator)'  Provisions 

Section  13741  of  OBRA-93  amended 
section  403  of  the  Social  Security  Act  by 
eliminating  enhanced  Federal  financial 
fiuiding  for  certain  categories  of  AFDC: 
expenditures,  including  AFDC  program 
expenditures  pertaining  to  the  planning, 
design,  and  development  or  installation 
of  an  approved  Family  Assista/u .; 
Management  Information  Svstem 
(FAMIS). 

The  current  enhanced  Fiuleral 
matching  rate  for  FAMIS  is  90  port;ent.  . 
This  rate  is  reduced  to  50  percent  umhr 
OBRA-93.  Accordingly,  the  funding 
provisions  at  45  CFR  205.38(a)  are 
revised  to  stipulate  Uiat  the  availabiliiv 
of  90  percent  funding  is  terminated 
effective  Ma.-ch  31.  1994.  after  which 
time  the  rate  is  reduced  to  50  percent. 

While  50  percent  is  the  only  Fedenil 
financial  participation  rate  available  f<;r 
FAMIS  activities  beginning  April  1, 
1994.  those  system  developments  efforts 
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already  in  progress  and  approved  at  the 
enhanced  rate  continue  ;o  be  subject  to 
the  requirements  of  §  205.35  through 
§  205.38  until  the  systen  i  is  completed 
and  certified  by  the  Adu  linistration  for 
Children  and  Families. '  'he  Department 
will  continue  to  recover  pursuant  to 
section  402(e)(2)(C)  of  the  Social 
Security  Act  the  40  pero  mt  incentive 
portion  of  Federal  finan<  ial 
participation  expended  •  hould  the  state 
fail  to  meet  the  statewide! 
implementation  date  sp«  cified  in  its 
approved  Advance  Planning  Document. 
We  have  also  made  technical  changes 
to  reflect  a  1991  agency  leorganization 
by  replacing  references  I  >  the  "Family 
Support  Administration  FSA)"  with 
"the  Administration  for  I  children  and 
Families  (ACF)"  each  time  they  appear 
in  §  205.35  through  §  205 .38. 

Conforming  changes  hi  ive  also  been 
made  to  45  CFR  part  95. :  lubpart  F, 
Automatic  Data  Processing  Equipment 
and  Services — Condition ;  for  Federal 
Financial  Participation,  ^  95.605 
(pertaining  to  defmitions  and  §§  95.611 
and  95.625  (pertaining  to  FFP)  to 
remove  references  to  the  availability  of 
enhanced  funding  under  litle  IV-A.  At 
the  same  time,  we  are  adaing  references 
in  §§  95.61 1  and  95.625  tb  title  IV-E 
relevant  to  the  availabiUfV  of  enhanced 
funding  since  section  13^13  of  OBRA- 
93  made  such  funding  available  for 
Statewide  Automated  Child  Welfare 
hiformation  Systems  froiq  October  1, 
1993  through  September  SO,  1996  (see , 
58  FR  67939,  December  22. 1993). 

Technical  changes  hava^also  been 
made  to  this  section  to  reflect  the 
current  agency  designatioh  as  explained 
above  and  to  correct  a  typbgraphical 
error.  The  reference  at  45  CFR  96.625(b), 
with  respect  to  regulations  governing 
title  XIX  should  be  42  CFl  t  part  433, 
subpart  C,  rather  than  45  (  :FR  part  433, 
subpart  C. 

Regulatory  Impact  Analyitis 

Executive  Order  12866  i  equires  that 
regulations  be  reviewed  tc  ensure  that 
they  are  consistent  with  tl  e  priorities 
and  principles  set  forth  in  the  Executive 
Order.  The  Department  ha  s  determined 
that  this  rule  is  consistent  with  these 
priorities  and  principles.  I  Jo  costs  are 
associated  with  this  rule  a ;  it  merely 
ensures  consistency  betwe  tn  the  statute 
and  regulations. 

Regulatory  Flexibility  Act 

Consistent  with  the  Regi  ilatory 
Flexibility  Act  (Pub.  L.  96-  354)  which 
requires  the  Federal  government  to 
anticipate  and  reduce  the  impact  of 
rules  and  paperwork  requi  ■ements  on 
small  businesses  and  othei  small 
entities,  the  Secretary  certi  les  that  this 


rule  has  no  significant  effect  on  a 
substantial  number  of  small  entities. 
Therefore,  a  regulatory  flexibility 
analysis  is  not  required. 

List  of  Subjects 

45  CFR  Part  95 

Claims.  Computer  technology.  Grant 
programs — health.  Grant  programs. 
Social  programs.  Social  security. 

45  CFR  Part  205 

Computer  technology.  Grant 
programs — social  programs,  Privacy, 
Public  assistance  programs,  Reporting 
and  recordkeeping  requirements.  Wages. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Numbers  13.645  Child  Welfare 
Services — State  Grants;  Foster  Care 
Maintenance;  13.659,  Adoption  Assistance; 
13.679.  Child  Support  Enforcement  Program; 
13.174,  Medical  Assistance  Program;  13.808, 
Assistance  Payments — Maintenance 
Assistance;  13.810,  Assistance  Payments- 
State  and  Local  Training) 

Dated:  April  1,  1994. 
Mary  Jo  Bane, 
Assistant  Secretary  for  Children  and  Families. 

Approved:  June  5, 1994. 
Donna  E.  Shalala, 
Secretary. 

PART  95— GENERAL 
ADMINISTRATION— GRANT 
PROGRAMS  (PUBUC  ASSISTANCE 
AND  MEDICAL  ASSISTANCE) 

1.  The  authority  citation  for  part  95 
continues  to  read  as  follows: 

Authority:  Sees.  402(a)(5),  452(a)(1).  1102, 
and  1902(a)(4)  of  the  Social  Security  Act,  42 
U.S.C.  602(a)(5).  652(a)(1),  1302.  1396a(a)(4); 
5  U.S.C.  301  and  8  U.S.C.  1521. 

2.  Section  95.605  is  amended  by 
revising  the  definition  of  "Enhanced 
matching  rate"  to  read  as  follows: 

§95.605    Definitions. 

•  •        •        •        « 

Enhanced  matching  rate  means  the 
higher  than  regular  rate  of  FFP 
authorized  by  Title  IV-D,  IV-E.  and  XIX 
of  the  Social  Secixrity  Act  for.acquisition 
of  services  and  equipment  that  conform 
to  specific  requirements  designed  to 
improve  administration  of  the  Child 
Support  Enforcement.  Foster  Care  and 
Adoption  Assistance,  and  Medicaid 
programs. 

*  »        *        *        • 

3.  Section  95.611  is  amended  by 
revising  paragraphs  (a)(2)  and  (a)(5)  to 
read  as  follows: 

§  95.61 1    Prior  approval  conditions. 

(a)  •  *   • 

(2)  A  State  shall  obtain  prior  written 
approval  from  the  Department  as 


specified  in  paragraph  (b)  of  this 
section,  when  the  State  plans  to  acquire 
ADP  equipment  or  services  with 
proposed  FFP  at  the  enhanced  matching 
rate  authorized  by  45  CFR  part  307,  45 
CFR  1355.55  or  42  CFR  part  433, 
subpart  C,  regardless  of  the  acquisition 
cost,  except  as  specified  in  paragraph 
(a)(3)  of  this  section. 

*  »        »        *        * 

(5)  Except  as  provided  for  in 
paragraph  (a)(6)  of  this  section,  the  State 
shall  submit  requests  for  Department 
approval,  signed  by  the  appropriate 
State  official,  to  the  Director, 
Administration  for  Children  and 
Families,  Office  of  Information 
Management  Systems.  The  State  shall 
send  to  ACF  one  copy  of  the  request  for 
each  HHS  component,  from  which  the 
State  is  requesting  funding,  and  one  for 
the  State  Data  Systems  Staff,  the 
coordinating  staff  for  these  requests.  The 
State  must  also  send  one  copy  of  the 
request  directly  to  each  Regional 
program  component  and  one  copy  to  the 
Regional  Director. 

*  *        •        »        * 

4.  Section  95.625  is  revised  to  read  as 
follows: 

§96.825    Increased  FFP  for  certain  ADP 
systems. 

(a)  General.  FFP  is  available  at 
enhanced  matching  rates  for  the 
development  of  individual  or  integrated 
systems  and  the  associated  computer 
that  support  the  administration  of  Slate 
plans  for  Titles  IV-D,  IV-E  and/or  XIX 
provided  the  systems  meet  the 
specifically  applicable  provisions 
referenced  in  paragraph  (b)  of  this 
section. 

(b)  Specific  reference  to  other 
regulations.  The  apphcable  regulations 
for  the  Title  IV-D  program  are  contained 
in  45  CFR  part  307.  The  applicable 
regulations  for  the  Title  IV-E  program 
are  contained  in  45  CFR  1355.55.  The 
applicable  regulations  for  the  Title  XIX 
program  are  contained  in  42  CFR  part 
433,  subpart  C. 

PART  205— GENERAL 
ADMINiSTRATION— PUBLIC 
ASSISTANCE  PROGRAMS 

1.  The  authority  citation  for  part  205 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  602,  603,  606.  607, 
611   1302, 1306(a),  1320b-7. 

§205.35    [Amended] 

2.  Section  205.35  is  amended  by 
removing  in  the  introductory  text 
"Family  Support  Administration 
(FSA)."  and  adding,  in  its  place 
"Administration  for  Children  and 
Families  (ACF)." 


§205.37    [Amended] 

3.  Section  205.37  is  amended  by 
revising  the  heading  of  the  section  t(i 
read:  "Responsibilities  of  the 
Administration  for  Children  and 
Families  (ACF).".  and  by  removing  the 
initials  "OFA"  in  the  third  sentence  of 
paragraph  (a)(5)  and  adding  in  its  place . 
the  initials  "ACF". 

4.  Section  205.38  is  amended  by 
revising  paragraph  (a)  to  read  as  follows 

§  205.38    Federal  financial  participation 
(FFP)  for  establishing  a  statewide 
n>echanlzed  system. 

(a)  Effective  July  1.  1981  through 
March  31.  1994.  FFP  is  available  at  90 
percent  of  expenditures  incurred  for 
planning,  design,  development  or 
installation  of  a  statewide  automated 
application  processing  and  information 
retrieval  system  which  are  consistent 
with  an  approved  APD.  (Beginning 
April  1,  1994  the  match  rate  available 
for  development  of  Title  IV-A 
autotnated  systems  is  50  percent.)  Tht; 
90  percent  FFP  includes  the  purchase  or 
rental  of  computer  equipment  and 
software  directly  required  for  and  uaed 
in  the  operation  of  this  sy.stf'ni. 


§§  205.37  and  205.33    [A  mended) 

5.  In  addition  to  the  amendments  set 
forth  above,  in  45  CFR  part  205  remove 
the  initials  "FSA"  and  add.  in  its  place, 
the  initials  "ACF"  in  the  following 
places; 

(a)  Sectiua  205.37(a).  (b).  (c).  (d)  and 
(e);  and 

(b)  Section  205.38(b),  (c)  and  (v.). 

IFR  Dot.  94-14326  Filed  fV-I4-n4;  H:45  ain| 
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CORPORATION  FOR  NATIONAL  AND 
COMMUNITY  SERVICE 

45  CFR  Parts  2525.  2526.  2527.  2528, 
and  2529 

National  Service  Trust 

AGENCr:  Corporation  for  National  and 
Ctirr.niunity  Service. 
ACTION:  Interim  final  rnle. 


SUMMARY:  The  Corporation  for  National 
and  Community  Service  (the 
Corporation)  is  issuing  this  interim  nnai 
rule  implementing  requirements  of 
subtitle  D  of  the  National  and 
Conununity  Service  Act  of  1990  (Ihe 
Act).  This  rule  describes  the  following, 
the  National  Service  Trust  (the  Trust); 
who  is  eligible  to  receive  education 
awards  from  the  Trust:  how  the  amount 
of  the  education  awards  is  determined. 
th(!  purposes  for  which  tho  ediifation 


awards  may  be  used;  and  the 
circumstances  under  which  AmeriCorps 
participants  will  receive  forbearance 
and  payment  of  interest  expenses  on 
qualified  student  loans.  This  rule  is 
intended  to  allow  for  the  provision  of 
educational  benefits  to  AmeriCorps 
participants. 

DATES:  Interim  rule  effective  )une  15. 
1994;  comments  must  be  received  on  or 
btifore  August  1,  1994. 
ADDRESSES:  Comments  must  be  marled 
to  the  Corporation  for  National  and 
Community  Ser\'ice,  P.O.  Box  34680, 
Washington.  DC  20034-4680  or  hand 
delivered  to  the  Office  of  the  General 
Counsel,  room  S200.  1100  Vermont 
-Avenue.  Washington,  DC  20525. 
Comments  received  may  be  inspected  at 
the  Corporation  for  National  and 
Conmiunity  Service.  Office  of  the 
General  Counsel,  room  9200,  1 100 
Vermont  Avenue  NW..  Washington.  DC 
20525.  between  9  a.m.  and  5  p.m. 
Eastern  daylight  savings  time. 
FOR  FURTHER  INFORMATION  CONTACT; 
Terry  Russell.  (202)  606-4949  (Voice)  or 
(202)  606-5256  (TDD),  between  the 
hours  of  9  a.m.  and  6  p.m.  Eastern 
daylight  savings  time.  For  intlividuals 
with  disabilities,  information  will  be 
(nade  available  in  alternative  formats 
upon  request. 

SUPPLEMENTARY  INFORMATION:  The 
Corporation  has  published  this  rule  as 
an  interim  final  rule  rather  than  as  a 
proposed  rule  pursuant  to  44  U.S.C. 
553(b)(3)(B).  The  Corporation  is  making 
grants  to  AmeriCorps  programs  that  will 
operate  over  the  summer  of  1994  and 
whose  participants  will  need  to  receive 
education  awards  under  the  terms  and 
conditions  of  this  rule.  Since  it  would 
bo  contrary  to  the  public  interest  to 
publish  this  rule  as  a  proposed  rule,  it 
IS  published  as  an  interim  final  rule  to 
take  effect  immediately. 

On  March  23.  1994. "tlie  Corporation 
published  final  regulations  governing 
the  Corporation's  grantraaking  programs 
and  various  support  and  investment 
activities  authorized  by  the  Act  (59  FR 
13772).  This  rule  estabhshes  regulations 
to  implement  sections  145  through  148 
of  subtitle  D  of  the  Act,  which  requires 
the  Corporation  to  make  payments  from 
the  National  Service  Trust  for  education 
awards  for  AmeriCorps  participants  and 
for  interest  expenses  that  accrue  on 
qualified  student  loans  for  which 
participants  have  obtained  forbearanct; 
during  a  term  of  service  in  an 
AmeriCorps  program. 

Overview  of  This  Interim  Final  Rule 
and  Discussion  of  Policy  Decisions 

In  general,  this  rule  incoq)orates, 
u  ithout  siifista:itive  change,  the- 


statutory  requirements  regarding  the 
eligibility  of  AmeriCorps  participants  tn 
receive  and  use  education  awards,  the 
standards  for  determining  the  amount  of 
the  education  award,  the  possible  uses 
of  and  procedures  for  using  education 
awards,  the  procedures  for  obtaining 
forbearance  In  repaying  qualified 
student  loans  while  serving  in  an 
AmeriCorps  program,  and  the 
procedures  for  making  interest 
payments  from  the  National  Sit\  i( «; 
Trust. 

Some  sections  of  the  regulations 
interpret  and  elaborate  on  provisions  in 
the  statute.  Those  sections  :in!  discussed 
t)elow. 

AmeriCorps  participants  w  ho  are 
released  for  cause  are  not  eligible  to 
receive  any  portion  of  the  cdut^jtion 
award.  However,  participants  who  are 
released  for  compelling  pcrstmal 
circumstances,  at  the  discretion  of  their 
respective  programs,  either  may  have 
their  service  suspended  and  return  at  a 
later  date  to  complete  their  terms  or  nia> 
receive  a  pro-rated  education  award. 
Sections  2526.20  and  2527.10  of  this 
rule  set  some  guidelines  for  programs  to 
make  these  determinations. 

First,  the  corporation  encourages 
programs — whenever  possible  and 
appropriate — to  suspend  a  participanf.s 
term  of  service  rather  than  offer  a  pro- 
rated education  award.  The  intent  is  to 
always  encourage  participants  to 
complete  their  terms  of  ser\ice  if  at  all 
possible.  Second,  the  regulations  furtht^r 
clarify  that  participants  who  are 
released  for  com.pelling  personal 
circumstances  only  may  receive  a  j>r<»- 
rated  education  award  if  they  have 
completed  at  least  15%  of  their  terms  of 
service.  There  are  a  number  of  reasons 
for  this  policy.  From  a  logi.sfical 
sti-.ndpoint,  15%  of  a  full-time  term  of 
service  equates  to  app-'oximately  six 
weeks;  similarly,  programs  are  allowed 
to  fill  an  approved  AmeriCorps  position 
left  vacant  due  to  attrition  only  within 
the  first  six  weeks  of  a  term  of  service. 
Programs  that  offered  pro-rated 
education  awards  within  this  first  six 
weeks  would  forfeit  those  AmeriCorps 
positions — an  outcome  that  is  dtrsirabl- 
neither  for  the  programs  nor  for  thi? 
Corporation.  From  an  economic 
standpoint,  the  value  of  a  pro-rated 
education  award  for  significantly  less 
than  15%  of  a  term  of  service  would  be 
insufficient  to  pay  for  most  educational 
expenses  and.  in  many  cases,  would  Ik; 
less  than  the  administrative  costs  of 
providing  that  award.  Finally,  the 
Corporation  did  not  set  the  limit  at  a 
higher  percentage  because  if  recognizes 
that  there  may  be  compelling  cases  in 
which  participants  legitimately  would 
be  iinablf  to  continue  service  even  I'lfter 
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a  period  of  suspension  but  jwould 
benefit  firom  and  should  reteive  a 
relatively  small,  pro-rated  education 
award.  j 

Section  2526.50  clarifies  that  the 
suspension  of  an  individual's  eligibility 
to  use  an  education  award  fis  a  result  of 
the  conviction  of  the  possession  or  sale 
of  a  controlled  substance  d  )es  not 
constitute  a  valid  reason  fo  r  the 
extension  of  the  seven-yeai  period  for 
using  an  education  award. 

The  sections  in  part  252t  describe  the 
uses  of  and  the  procedures  for  using 
education  awards.  The  regi  lations  in 
these  sections  are  designed  to  ensure 
that  the  necessary  documei  tation  and 
verification  are  obtained  at  each  stage  of 
the  process  without  imposi  ig  too  great 
a  burden  on  holders  of  qualified  student 
loans,  institutions  of  highei  education, 
participants,  or  the  Corpora  tion. 

Part  2529  describes  the  p  "ocedures  for 
participants  to  obtain  forbe  irance  in  the 
repayment  of  qualified  student  loans 
and  for  the  Corporation  to  f  ay  interest 
expenses  that  accrue  during  such 
periods  of  forbearance.  Sim  ilar  to  the 
regulations  in  part  2528,  th(  i  regulations 
in  this  part  are  designed  to  i  >nsure  that 
the  necessary  documentaUc  n  and 
verification  is  obtained  whi  e 
minimizing  administrative  )urdens. 
Section  2529.20  clarifies  thi  t 
individuals  who  are  eligibk  for  a  pro- 
rated education  awards  or  f(  ir  pro-rated 
Stafford  Loan  Forgiveness  a  so  are 
eligible  for  pro-rated  payme  its  of 
interest  expenses  based  on  the  portion 
of  the  term  of  service  that  w  as 
completed.  The  Corporation  will  not, 
however,  pay  interest  exper  ses  that 
accrue  during  a  period  of  su  spension  of 
a  term  of  service.  Section  25  29.30 
clarifies  that  different  repay  nent 
requirements  apply  to  VIST  V 
volunteers. 

Invitation  to  Conunent 


sections 
relate 
uggested 


tiey 


The  Corporation  invites  VNiriiten 
comments  on  the  text  of  this  interim 
final  rule  and  requests  that  t  le 
comments  identify  the  speci  ic 
of  the  regulations  to  which 
and  provide  reasons  for  any 
changes. 

Miscellaneous  Requirement  i 

Interested  parties  should 
that  because  the  assistance 
under  the  authority  of  this 
constitutes  Federal  financial  assistance 
for  the  purposes  of  title  VI  o  the  Civil 
Rights  Act  of  1964  (which  hi  rs 
discrimination  based  on  raa ,  color,  or 
national  origin),  title  IX  of  th  e  Education 
Amendments  of  1972  (whict  bars 
discrimination  on  the  basis  c  f  gender), 
the  Rehabilitation  Act  of  19713  (which 


I  e  advised 
p  rovided 
nile 


bars  discrimination  on  the  basis  of 
disability),  and  the  Age  Discrimination 
Act  of  1975  (which  bars  discrimination 
on  the  basis  of  age),  grantees  will  be 
required  to  comply  with  the 
aforementioned  provisions  of  Federal 
law. 

Grant  recipients  will  be  expected  to 
expend  Corporation  grants  in  a 
judicious  and  reasonable  manner, 
consistent  with  pertinent  provisions  of 
Federal  law  and  regulations.  Grantees 
must  keep  records  according  to 
Corporation  guidelines,  including 
records  that  fully  disclose  the  amount 
and  disposition  of  the  proceeds  of  a 
Corporation  grant.  The  Inspector 
General  of  the  Corporation  (or  other 
authorized  official)  shall  have  access, 
for  the  purpose  of  audit  and 
examination,  to  the  books  and  records  of 
grantees  that  may  be  related  or  pertinent 
to  the  Corporation  grant. 

Grantees  should  further  be  advised 
that  Uniform  Administrative 
Requirements  for  Grants  and 
Cooperative  Agreements  to  State  and 
Local  Governments,  and  Administrative 
Requirements  for  Grants  and 
Cooperative  Agreements  to  other  than 
State  and  Local  Governments,  as  well  as 
regulations  for  the  Privacy  Act,  freedom 
of  Information  Act,  Sunshine  Act, 
Government-wide  Debarment  and 
Suspension,  and  Government-wide 
Requirements  for  Drug-Free  Workplace 
will  also  be  published. 

As  required  by  the  Regulatory 
Flexibility  Act,  it  is  hereby  certified  that 
this  rule  will  not  have  a  significant 
impact  on  small  business  entities. 

As  required  by  the  Paperwork 
Reduction  Act  of  1980,  the  Corporation 
will  submit  the  information  collection 
requirements  contained  in  this  rule  to 
the  Office  of  Management  and  Budget 
for  its  review  (44  U.S.C.  3504(h)).  The 
information  collection  requirements  are 
needed  in  order  to  provide  assistance  to 
parties  affected  by  these  regulations,  in 
accordance  with  statutory  mandates. 

(Catalog  of  Federal  Domestic  Assistance 
Numbers:  94.003  for  State  Commissions, 
Alternative  Administrative  Entities,  and 
Transitional  Entities;  94.004  for  K-12 
Service-Learning  Programs;  94.005  for  Higher 
Education  Service-Learning  Programs;  94.006 
for  AmeriCorps  Programs;  94.007  for 
Investment  for  Quality  and  Innovation 
Programs) 

List  of  Subjects 

45  CFR  Part  2525 

Grant  programs — social  programs. 
Student  aid.  Volunteers. 

45  CFR  Part  2526 

Grant  programs — social  programs. 
Student  aid.  Volunteers. 


45  (IFF  Pari  2527 

Gran"  j-.rograms — social  programs, 
Stude!'i  :i-i,  Volimteers. 

45  CFI.  Pa:l  2528 

Grant  .rnqrams — social  programs, 
Stud?-'.'"^!  fiil.  Volimteers 

45  CF/?  F.irf  2529 

Grant  jirugrams — social  programs 
Student  aid.  Volunteers 

Diited.  June  7, 1994 
Terry  Rus^L 
Centura}  Counsel. 

Accorf^ingly,  the  Corporation  amends 
title  4  5.  chapter  XXV  of  the  Code  of 
Federal  Regulations  by  adding  parts 
2.^25  through  2529  to  read  as  follows: 

PART  2525— NATIONAL  SERVICE 
TRUST:  PURPOSE  AND  DEFINITIONS 

Sec. 

2525.10    What  is  the  National  Service  Trust' 

2525.20    Definitions. 

Authority:  42  U.S.C.  12601-12604 

§  2525.10    Wliat  is  the  National  Service 
Trust? 

The  National  Service  Trust  is  an 
account  in  the  Treasury  of  the  United 
States  from  which  the  Corporation 
makes  payments  of  education  awards, 
Stafford  loan  forgiveness  awards,  and 
pays  interest  that  accrue  on  qualified 
student  loans  for  AmeriCorps 
participants  during  terms  of  service  in 
approved  AmeriCorps  positions. 

§2525.20    Oetinitions. 

In  addition  to  the  definitions  in 
§  2510.20  of  this  chapter,  the  following 
definitions  apply  to  terms  used  in  parts 
2525  througli  2529  of  this  chapter: 

Approved  school -to-work  program. 
The  term  approved  school-to-work 
program  means  a  school-to-work 
program  officially  approved  by  the 
Secretaries  of  the  Departments  of 
Education  and  Labor. 

Cosf  of  attendance.  The  term  cost  of 
attendance  has  the  same  meaning  as  in 
title  IV  of  the  Higher  Educatioii  Act  of 
1965,  as  amended  (20  U.S.C.  1070  et. 
seq.). 

Education  award.  The  term  education 
award  means  the  financial  assistance 
available  under  parts  2526  through  2528 
of  this  chapter  for  which  an  individual 
in  an  approved  AmeriCorps  position — 
except  for  an  individual  in  a  Stafford 
Loan  Forgiveness  program  (SLF 
program)— may  be  eligible. 

Holder.  The  term  holder  means — 

(1)  The  original  lender;  or 

(2)  Any  other  entity  to  whom  a  loan 
is  subsequently  sold,  transfened,  or 
assigned  if  such  entity  acquires  a  legallv 
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enforceable  right  to  receive  payments 
from  the  borrower. 

Institution  of  higher  education.  For 
the  purposes  of  parts  2525  through  2529 
of  this  chapter,  the  term  institution  of 
higher  education  has  the  same  meaning 
given  the  terra  in  section  481(a)  of  the 
Higher  Education  Act  of  1965.  as 
amended  (20  U.S.C.  1088(a)). 

Qualified  student  loan.  The  term 
qualified  student  loan  means  any  loan 
made,  insured,  or  guaranteed  pursuant 
to  title  IV  of  the  Higher  Education  Act 
of  1965  (20  U.S.C.  1070  et.  seq.),  other 
than  a  loan  to  a  parent  of  a  student 
pursuant  to  soaion  428B  of  such  Act  (20 
U.S.C.  1078-2),  and  any  loan  made 
pursuant  to  title  VII  or  VIIl  of  the  Public 
Service  Health  Act  (42  U.S.C.  292a  et. 
seq.). 

Term  of  service.  The  tenn  tertn  of 
service  moans — 

(t)  For  AmeriCorps  participaiits  other 
than  VISTA  vohmteers.  any  of  the  terms 
of  .service  specified  in  §  2522.220  cf  this 
chapter;  and 

(2)  For  VISTA  volunteers,  not  less 
than  a  full  year  of  service  as  a  VI.STA 
volunteer. 

PART  252G— EUGIBILITY  TO  RECEIVE 
AND  USE  EDUCATIONAL  BENEFITS 

Sec. 

2526.10    What  type,s  of  AmeriCorps 

educational  l)enerits  are  available? 
2526.20    Who  is  eligible  to  receive  a  full 
educalion  aw.-ird  from  t.he  National 
Sen/ice  Trust? 
2'-26  30    Who  is  eligible  to  receive  a  full 
Stafford  loan  fr  ."^veness  award  from  tho 
Nafional  Sorvirc  Trust? 
2.526.40    Is  an  AnuTiCorps  participant  who 
does  not  f  omplcte  a  fo!-m  of.sprvico 
eljfi'hlp  In  recfive  a  pm-ratod  ediicnfitin 
or  Sl^:'ford  Iv^nn  forgiveness  award? 
2.'i28.50    What  conditions  must  an 
AmcfJCorps  participant  who  has 
let  uived  an  educaiion  award  mt>f;l  in 
order  to  use  ihat  education  award? 
25ii>.iJU    I  low  dc  rer.\  iuiioiis  for  the 
posseision  or  Svile  of  i.ontrollud 
sufi.sfanres  aff;;;  t  an  f-dsic.ition  .T.va.'.l 
rcripient's  ahiliJy  (u  ,.se  ihat  cward? 
2r2ti  70    What  is  iho  r^no  r-jriod  <,'i;r:;g 
whii  h  an  individual  nii-jf  usp  a.n 
eduoTtiiiii  a-.vard? 
252&.80    How  many  cduotinn  or  Slaffurd 
Icion  forgiv c'le.s'i  .iv.ards  may  .-!!) 
individual  rw-civt? 
2.')2rj.t«o    May  an  iiiijividual  rw.eive  an 
edijcalioa  or  Stafford  loan  fci-givenui.s 
award  and  h-nA  rv.ncjuUdtinTis  foi  thf 
tme  servicf^? 
25:"i  too    How  ar."  cdticalion  and  .Stafford 
-i)an  forgivcnpss  awards  freat«»d  in 
detcrminin,'^  eligibility  for  Hnancial 
assistance  under  the  Higher  Education 
Act  of  1065,  as  amended? 
Aathority:42  U.S.C  12601-12604. 


§2528.10    Wltat  types  of  AmeriCorps 
educational  benefits  are  available? 

Individuals  serving  in  approved 
AmeriCorps  positions  may  be  eligible  to 
receive  either  AmeriCorps  education 
awards  or  Stafford  loan  forgiveness 
awards,  but  may  not  receive  both 
owc.rds  for  the  same  term  of  service. 

§  2553.20   Who  Is  eligible  to  receive  a  lull 
education  award  from  the  National  Service 
Trust? 

(a)  Gencml.  To  receive  a  full 
education  award  from  the  National 
Service  'lYust.  an  AmeriCorps 
pailicipant  must  meet  the  eligibility 
requirements  for,  and  successfully 
complete  the  required  term  of  service  ui. 
an  approved  AmeriCorps  position, 
including  approved  AmeriCorps 
positions  in  the  VISTA  program 
ctjtablished  by  the  Domestic  Volunteer 
Se.'vice  Act  of  1973  (42  U.S.C.  4950  et. 
seq.)  and  the  National  Civilian 
Community  Corps  program  established 
by  the  National  and  Commumty  Service 
Act  of  1990. 

(b)  Conditions.  (1)  For  any  term  of 
service,  a  VISTA  Volunteer  who 
successfully  completes  his  or  her 
required  term  of  service  is  only  eligible 
to  rui,«ive  an  education  award  from  the 
National  Service  Trust  if  he  or  she  does 
not  p.ccept  the  postservice  stipend 
authorized  under  section  105(a)(1)  of 
the  Domestic  Volunteer  Service  Act  of 
1973. 

(2)  For  any  term  of  service,  a  National 
Civilian  Community  Corps  participant 
who  successfully  completes  his  or  her 
required  term  of  service  ir.  only  eligible 
to  receive  an  education  aw.ird  from  the 
National  Service  Trust  if  he  or  she  does 
not  accept  the  alternative  benefit 
dcr.scribed  in  section  158{r;)  of  the 
Netinn.',)  and  Community  .Si;rvicc  Act  of 
199(1. 

5  2526.30    Who  Is  eligible  to  receive  a  full 
Stafford  loan  forgiveness  sward  from  the 
f<5liori3i  Ser,fJc8  Trust? 

An  individu.il  who  si'-cessrull/ 
«,«mjpl(.'!i!S  3  tenn  of  service  in  an 
aj)pr»ivi.d  A meriCorp.?  position  in  »i 
.SlcfSord  \M»n  Fc^fjivenoss  proj-'r^.'??  is 
eligil.lc  tfi  receive  a  full  Staffiird  ]\n 
forgiveness  award. 


5  2"5rs.40    Is  an  AmeriCorps  paiUciparil 
v-fio  does  rot  compJete  3  fon:i  of  service 
eilgib'e  to  receive  s  pro-'-afed  educaiion  or 
Stalfcrd  loan  loigrveness  sward? 

('O  An  individual  who  i"  releafWfl 
froi;i  a  term  of  service  for  compf  Ihcg 
personal  circumstances,  in  accord.nnce 
with  <^  2522.230(a)  of  this  chapter,  is 
eligible  to  receive  a  pro-rated  ediiratit.n 
or  Stafford  loan  forgiveness  award  as 
determined  according  to  §  2527.10(d)(1) 
of  this  chapter  if — 


(1)  The  individual  completed  at  least 
fifteen  percent  of  his  or  her  required 
term  of  service  prior  to  the  release;  and 

(2)  The  program  chooses  to  provide 
the  individual  with  a  pro-rated 
education  or  Stafford  loan  forgiveness 
award  pursuant  to  §  2522.230(a)(1)  of 
this  chapter  rather  than  permitting  the 
individual  to  complete  the  remainder  of 
the  term  of  service  after  a  temporary 
suspension  of  service  pursuant  to 

§  2522.230(a)(2)  of  this  chapter. 

(b)  Programs  are  encouraged,  when 
appropriate,  to  suspend  service  rather 
than  offer  prorr.ted  educational  benefits. 

(c)  An  individual  who  is  released 
from  a  term  of  service  for  cause  in 
accord.ince  with  §2522.230(lj)  of  this 
chapter  is  not  eligible  for  any  portion  of 
an  education  or  Stafford  loan 
forgiveness  award. 

(a)  A  VISTA  volimteer  v;ho  docs  n<jl 
complete  a  term  of  service  as  a  result  of 
the  eariy  closure  of  the  project  in  which 
he  or  she  is  serving  is  eligible  to  receive 
a  pro-rated  education  award  as 
determined  according  to  §  2527.10(d)(1) 
of  this  chapter. 

§  2523.50    Wfwt  conditions  must  an 
Individual  who  has  received  an  education 
award  meet  In  crder  to  use  that  education 
award? 

An  individual  who  receives  an 
education  award  is  eligible  to  use  the 
award  if  the  individual — 

(a)  Has  received  a  high  sdiool 
diploma  or  its  equivalent,  is  enrolled  at 
an  institution  of  higher  education,  or 
has  received  a  wrdver  based  en  an 
individual  education  assessment 
conducied  by  the  AmeriQjrps  program 
in  which  the  individual  participated; 

(b)  Is  a  citizen,  nationbl,  or  permanent 
resident  alien  of  the  United  States;  and 

(f:)  Is  not  eligible  to  use  tho  educatii.u 
award  under  §  2526.40  a.s  a  resuh  of  a 
cunviction  of  :he  posses-sion  or  sale  of 
a  f:ontroliod  suLsfance. 


§  2526.60    How  do  convictions  for  the 
poss-jssion  or  rale  o5  controlled 
si,?:stances  aftect  an  educatlcn  avw3>£i 
recipient's  abi:;ty  to  use  tlwt  award? 

( i)  Kxcejif  as  prt.vidf'd  in  pan.'gn^pii 
(b)  of  this  ."section,  a  rerir)>f\n»  of  .i.t 
edutrtion  award  v/ho  i.s  ''onviclofi 
iMider  pftrtinent  F-^fleral  or  .Stale  law  ttf 
the  pos.scssion  or  sale  of  a  C'jnJr«»!ed 
suh.sfance  is  not  eH^iijie  to  us>^  his  or  Iv  r 
edu<  ation  aw.rd  from  ihc  dale  of  lh.> 
conviction  until  the  t-nd  of  a  specificil 
tiirie  period,  which  is  detrnv  !;i,;d  b.»hi?d 
on  the  type  of  conviction  ar,  follows: 

(1)  For  conviction  of  the  po:;sesbion  of 
a  conlroiled  substance.  th«  ineligibiJily 
periods  an; — 

(i)  One  year  for  a  first  conviction; 

(ii)  Two  years  for  a  second  conviction; 
and 
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(iii)  For  a  third  or  subi  equent 


substance; 
ed  substance; 


)f  any  other 


ineligibility 


conviction; 


conviction,  indefinitely,  as  determined 
by  the  Corporation  accoi  ding  to  the 
following  factors — 

(A)  Type  of  controlleds 

(B)  Amount  of  control 

(C)  Whether  firearms  ( r  other 
dangerous  weapons  wen  involved  in 
the  offense; 

(D)  Nature  and  extent 
criminal  record; 

(E)  Nature  and  extent  ( f  any 
involvement  in  traffickir  g  of  controlled 
substances; 

(F)  Length  of  time  betv  een  offenses; 

(G)  Employment  histoi  y; 

(H)  Service  to  the  com  nunity; 

(1)  Recommendations  1  om 
community  members  an(  local  officials, 
including  experts  in  sub;  tance  abuse 
and  treatment;  and 

(J)  Any  other  relevant  i  ggravating  or 
ameliorating  circumstan<  es. 

(2)  For  conviction  of  tt  e  sale  of  a 
<:ontrolled  substance,  thq  i 
periods  are — 

(i)  Two  years  for  a  firstj( 
and 

(ii)  Two  years  plus  sue  i  additional 
lime  as  the  Corporation  c  etermines  as 
appropriate  for  second  and  subsequent 
convictions,  based  on  the  factors  set 
forth  in  paragraphs  (a)(1)  iii)  (A) 
through  (J)  of  this  sectior . 

(b)  (1)  If  the  Corporation  determines 
that  an  individual  who  h  is  had  his  or 
her  ehgibility  to  use  the  t  ducation 
award  suspended  pursua  it  to  paragraph 
(a)  of  this  section  has  suc:essfuily 
completed  a  legitimate  diug 
rehabilitation  program,  or  in  the  case  of 
a  first  conviction  that  the  i 
enrolled  in  a  legitimate  d  "ug 
rehabilitation  program,  tt  e  individual's 
eligibility  to  use  the  educ  ation  award 
will  be  restored. 

(2)  In  order  for  the  Corj  oration  to 
determine  that  the  requiri  iments  of 
paragraph  (b)(1)  of  this  section  have 
been  met — 

(i)  The  drug  rehabilitati  on  program 
must  be  recognized  as  leg  timate  by 
appropriate  Federal,  State  or  local 
authorities;  and 

(ii)  The  individual's  en  oUment  in  or 
successful  completion  of  he  legitimate 
drug  rehabilitation  progra  m  must  be 
certified  by  an  appropriat  ?  official  of 
that  program. 

§  2526.70    What  Is  the  time  leriod  during 
which  an  Individual  must  us » an  education 
award? 

(a)  General  requiremeni 
individual  must  use  an  ei 
within  seven  years  of  the 
the  individual  successful!  y 
term  of  service,  unless  the 
applies  for  and  receives  a 


individual  has 


u^ 

An 
education  award 
late  on  which 
completes  a 
individual 
extension  in 


accordance  with  the  requirements  of 
paragraph  (b)  of  .this  section. 

(b)  Extensions.  In  order  to  receive  an 
extension  of  the  seven-year  time  period 
for  using  an  education  award,  an 
individual  must  apply  to  the 
Corporation  for  an  extension  prior  to  the 
end  of  that  time  period.  The  Corporation 
will  grant  an  application  for  an 
extension  under  the  following 
circumstances: 

(1)  If  the  Corporation  determines  that 
an  individual  was  performing  another 
term  of  service  in  an  approved 
AmeriCorps  position  during  the  seven- 
year  period,  the  Corporation  will  grant 
an  extension  for  a  time  period  that  is 
equivalent  to  the  time  period  during 
which  the  individual  was  performing 
the  other  term  of  service. 

(2)  If  the  Corporation  determines  that 
an  individual  was  unavoidably 
prevented  from  using  the  education 
award  during  the  seven-year  period,  tlie 
Corporation  will  grant  an  extension  for 
a  period  of  time  that  the  Corporation 
deems  appropriate.  An  individual  who 
is  ineligible  to  use  an  education  award 
as  a  result  of  the  individual's  conviction 
of  the  possession  or  sale  of  a  controlled 
substance  under  §  2526.40  is  not 
considered  to  be  unavoidably  prevented 
from  using  the  education  award  for  the 
purposes  of  this  paragraph. 

§  2526.80    How  many  education  or  Stafford 
loan  forgiveness  awards  may  an  Individual 
receive? 

An  individual  may  receive  an 
education  or  Stafford  loan  forgiveness 
award  for  each  of  up  to  two  terms  of 
service.  For  the  purposes  of  this  section, 
full-time,  part-time  and  reduced  part- 
time  terms  of  service  described  in 
§  2522.220  of  this  chapter  are  each 
considered  terms  of  service. 

§  2526.90    tAzi  an  individual  receive  an 
education  cr  Stafford  loan  forgiveness 
award  and  loan  cancellations  for  the  same 
service? 

No.  Although  an  education  award 
may  be  used  to  repay  qualified  student 
loans  pursuant  to  §  2528.20  of  this 
chapter,  an  individual  may  not  receive 
an  education  or  Stafford  loan 
forgiveness  award  for  a  term  of  service 
and  have  that  same  service  credited 
toward  repayment  of  other  student 
loans. 

§  2526.100    How  are  education  and  Stafford 
loan  forgiveness  awards  treated  in 
determining  eligibility  for  financial 
assistance  under  the  Higher  Education  Act 
of  1965,  as  amended? 

Institutions  of  higher  education  shall 
consider  education  and  Stafford  loan 
forgiveness  awards  neither  as  income  in 
calculating  expected  family 


contributions  nor  as  estimated  financial 
assistance  in  packaging  assistance  under 
the  Higher  Education  Act  of  1965.  as 
amended  (20  L'.S.C.  1070  et  sfK].). 

PART  2527— AMOUNT  OF 
AMERICORPS  EDUCATIONAL 
BENEFITS 

Sec. 

2'i2TA0    Hew  are  the  a.'nour.ts  of  the 

edutijtion  and  Stafford  loan  forgiveness 

awards  determined? 
Authorit}':42  US  C.  12001-12004 

§2527.10    How  are  the  amounts  of  the 
education  and  Stafford  loan  forgiveness 
awards  determined? 

(a)  Education  awards  for  fuU  time 
sen-ice.  The  education  award  for  full- 
time  service  is  equal  to  90  percent  of — 

(1)  One-half  of  an  amount  equal  to  the 
aggregate  basic  educational  assistance 
allowance  provided  in  38  U.S.C. 
3015(b)(1)  (as  in  effect  on  July  28,  1993). 
for  the  period  referred  to  in  38  U.S.C. 
3013(a)(1)  (as  in  effect  on  July  28.  1093), 
for  a  member  of  the  Armed  forces  who 
is  entitled  to  such  an  allowance  under 
38  U.S.C.  3011  and  whose  initial 
obligated  period  of  active  duty  is  two 
years;  less 

(2)  One-half  of  the  aggregate  basic 
contribution  required  to  be  made  by  the 
member  in  38  U.S.C.  3011(b)  (as  in 
effect  on  July  28, 1993). 

(b)  Stafford  loan  forgiveness  awards 
for  full-time  service.  The  Stafford  loan 
forgiveness  award  for  a  full-time 
participant  in  a  Stafford  Loan 
Forgiveness  program  is  equal  to  15 
percent  of  that  greater  of— 

(1)  That  participant's  current  Stafford 
loan  obligations  that  were  incurred 
during  the  final  two  years  of  that 
participant's  undergraduate  education; 
or 

(2)  That  participant's  current  Stafford 
loan  obligations  that  were  incurred 
during  the  most  recent  two  years  of  that 
participant's  graduate  education  in  a 
teaching  program. 

(c)  Part-time  senice.  The  education 
and  Stafford  loan  forgiveness  awards  for 
part-time  terms  of  sen'ice  are  equal  to 
one-half  of  the  corresponding  full-time 
education  and  Stafford  loan  forgiveness 
awards  described  in  paragraphs  (a)  and 
(b)  of  this  section. 

(d)  Incomplete  or  reduced  terms  of 
sen-ice.  (1)  The  education  or  Stafford 
loan  forgiveness  awards  for  individuals 
who  are  released  fi-om  a  term  of  service 
for  compelling  personal  circumstances 
and  are  eligible  for  a  pro-rated  full-  or 
part-time  education  or  Stafford  loan 
forgiveness  award  in  accordance  with 
the  requirements  in  §  2526.40  of  this 
chapter,  or  for  VISTA  volunteers  who 
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Jire  released  due  to  the  early  of  a  project 
are  equal  to  the  product  of— 

(i)  The  ratio  of  the  portion  of  the  term 
of  service  completed  to  the  required 
lems  of  service;  and 

(ii)  The  amount  of  the  full- or  part- 
time  education  award  available  for  that 
term  of  service  as  determined  pursuant 
to  paragraph  (a),  (b)  or  (c)  of  this  section 

(2)  The  education  award  for 
individuals  serving  in  a  reduced  part- 
time  term  of  service  described  in 
§  2522.220  of  this  chapter  is  equal  to  thr; 
product  of — 

(i)  The  ratio  of  ihe  nun;ber  of  hour;; 
of  service  required  fur  the  rt^duixd  pari 
t i me  term  of  service  to  900;  and 

(ii)  The  amount  of  the  part-time 
education  or  Stafford  loan  fojpvene.ss 
award  as  determined  pursuant  to 
parag.raph  (c)  of  this  section. 

(e)  Authority  to  aggregate  awards.  An 
individual  who  serves  two  terms  of 
service  in  a  Stafford  loan  forgiveness 
projjranifs)  may  elect  (prior  to  the  end 
of  the  first  such  term  of  service)  to 
aggregate  the  two  Stafford  loan 
forgiveness  awards  that  the  individual 
receives  such  that  the  individual 
receives  a  single  Stafford  loan 
forgiveness  award  at  the  end  of  the 
second  term  of  service  that  is  equal  to 
the  siun  of  the  awards  for  each  of  the 
terms.  An  individual  who  wishes  to 
.-.ggregate  his  or  her  Stafford  loan 
forgiveness  awards  must  comply  with 
the  procedural  requirements  of 
§  2528.60  of  this  iJiapter. 


PART  252S-USES  OF  AND 
PROCEDURES  FOR  USING 
EDUCATTONAL  BENEFITS 

Sw;. 

2528.10  For  whaS  purposes  mHv  wdui  .ition 

awanis  be  used? 
:'.'i2a.20    Who!  on?  the  pro<«iJural 

requirements  for  using  education  Bwr.jrfs 
to  rvpBy  qjalifted  student  loans? 
2'^.:&..1U    \\  hs!  are  the  procedural 

Pf  .;.ii.,  ments  fcr  using  educrrion  r.Wor<is 
to  psy  for  fill  or  part  of  the  i  ost  of 
otttnd  !nre  at  nn  .nsfitution  of  higher 
«di"  dtion  or  to  pay  for  expenses 
iiu  lined  in  participating  in  an  apprrn wi 
r.choo!-fo-\vork  program? 
2528.40    Ic  there  a  limit  on  the  amouist  of  nti 
inah  idi:.ii  k  edm^ntiori  sward  l.hal  tho 
Corporation  will  disburse  to  nn 
institution  of  higher  eduration  for ; 
piven  period  of  enrollment? 
■J^Zb.bO    What  bapjwns  if  an  individu--.! 

withdraws  or  fctils  to  complete  the  period 
of  er.roHmeni  in  an  institution  o!  higher 
educntion  or  sf.hool-io-work  program  for 
whl(,b  thtj  Corporation  has  disbursed  all 
or  part  of  that  individual's  edutalJon 
awnrd? 
2.'i2n.60    What  arr?  the  pnx-edural 

reqiiiren:ents  for  using  a  Stafford  loan 
forgiveness  award  to  r*>pay  Stafford 
loans? 


Autbortty:  42  U.S.C  1 2601-1  ?fi04. 

§  r528.10    For  what  purposes  may 
education  aMnrds  be  used? 

(a)  Education  awards  may  be  used— 

(1)  To  repay  qualified  student  loans  or 
portions  thereof  in  accordance  with 
§2528.20: 

(2)  To  pay  all  or  part  of  the  cost  of 
attendance  at  an  institution  of  higher 
education  in  accordance  with 
^§  2528.30  through  2528.50;  and 

(3)  To  pay  expenses  incurred  in 
participating  in  approved  scho(}|-fo- 
wori.  programs  in  arxrordince  with 
5  2528.60. 

fb)  Education  aw.irds  are  divisible  and 
may  be  applied  to  any  combination  of 
those  loans,  costs  and  expenses 
destTiLed  in  paragraph  (a)  of  this 
section. 

§2528.20    Wbat  are  tfie  procedural 
requiretnents  for  using  ettucatlon  awards  to 
repay  quaiified  studant  loans? 

(a)  In  order  to  use  an  education  award 
to  repay  quaiified  student  loans,  Ihe 
recipient  of  the  award  must  submit  an 
appiirujtion  to  the  Corporation,  in  a 
manner  prescribed  by  the  corporation 
thai: 

(1)  Identifies,  or  permits  the 
Corporation  to  identify,  the  holder  or 
holders  of  the  loans; 

(2)  Indicates,  or  permits  the 
Corporation  to  determine,  the  amounts 
nf  principal  and  interest  outstanding  on 
the  li>ans; 

(i)  Specifies,  if  the  outstanding 
balance  of  the  principal  en  the  Ioeos  is 
greater  than  the  amount  to  be  disbursed 
by  the  Corporation,  which  of  fhe^ians 
fhc.  individual  prefers  to  have  paid;  and 

(4)  Contains  whatever  othrr 
information  the  Corporation  may 
require. 

(b)  Upon  receipt  of  an  application 
under  paragraph  (a)  of  this  ?p;iion,  the 
Corporation  will  notify  each  holdrr  of  a 
loan  that  has  been  designaffti  for 
pr.ympnt  in  the  individuals  application 
and  will  identify  any  infrirmatirm  or 
•iocumonlation  that  the  hohier  must 
provide  to  the  corporation  before  the 
Corporation  will  make  payment. 

U)  When  the  Corporation  n:ct;ivHs  ail 
r'rijuired  information  from  the  holder  of 
ihe  loan,  the  Corporation  will  pay  the 
holder  of  the  loan  in  accordance  with 
the  instructions  in  the  application  of  tho 
education  award  recipient  and  will 
notify  the  recipient  of  the  payment. 

(d)  The  Corporation  may  establish 
procedures  to  aggregate  payments  to 
holders  of  loans  for  more  than  a  single 
individual. 


S2528.30    What ar« ttia  procedural 
requirements  for  using  education  awards  to 
pay  for  all  or  part  of  ttte  cost  of  attendance 
at  an  institution  of  higher  education  or  to 
pay  (or  expenses  hxiurred  In  participattng 
in  an  approved  schooHo-wo.li  program? 

(a)  In  onler  to  use  an  education  award 
to  pay  for  the  cost  of  full-time  or  part- 
time  attendance  at  an  institution  of 
highfjr  ediication  or  to  pay  for  expenses 
incurred  In  participating  in  an  approved 
school-to-work  program,  the  recipient  of 
an  award  m;ist  submit  an  applicaUon  to 
the  institution  of  higlier  education  or 
school-fo-work  program  in  ivhich  the 
individual  is  or  wili  be  enrolled,  on  a 
form  prescribed  by  the  Corjjoration,  that 
contains  such  information  as  the 
Corporation  may  require  to  verify  that 
the  individual  is  a  recipient  of  end 
eligible  to  use  an  education  award. 

(b)  An  institution  of  higher  etlucation 
or  approved  &f.hool-to-work  program 
that  receives  one  or  more  applications 
submitted  in  accordance  with  the 
requirements  of  paragraph  (a)  of  this 
section  shall  submit  to  the  Cx)rporation. 
in  a  manner  prescribed  by  the 
(xirporation,  a  statement  that— 

(1)  IdenUfies  each  eligible  individual 
filing  an  application; 

(2)  Specifies  the  amounts  for  which 
such  eligible  individuals  ere  quslifipd; 

(3)(i)  For  institutions  of  higher 
education,  certifies  that— 

(A)  The  institution  of  higher 
education  has  in  en^ect  a  program 
participation  agreement  under  section 
487  of  the  Higher  Education  Act  of 
1965; 

(B)  The  institution's  elig.bility  to 


participate  in  any  of  the  programs  under 
title  IV  of  such  Act  has  not  been  limited, 
suspended,  or  terr.inated;  and 

(C)  Individuals  using  educalion 
av^ards  to  pay  for  the  cost  of  atfendauce 
at  that  institution  do  not  comprise  niitn* 
than  15  percent  of  the  total  student 
population  of  the  institution; 

(ii)  For  school-towork  progiams. 
certifies  that  the  program  has  be^n 
approv  (rd  by  the  Departments  of 
Education  and  I>abor; 

(4)  Indicates  the  costs  of  sttendant  !■  nt 
participation  for  any  period(s)  of 
enrollment  for  which  the  icdividuaKs) 
are  applying  the  education  award{s); 
and 

(5)  Contains  .sui  ii  provisi»»ns 
conce.-ning  financial  compliance  as  lh<f 
Corporation  may  require  in  the 
application. 

(c)  When  the  Corporation  recA'ives  a 
statement  from  an  institution  of  higher 
education  or  a  school-to- work  program 
in  accordimce  with  the  requirements  of 
paragraph  (b)  of  this  secUon,  the 
Corporation  will  pay  a  first  installment 
for  the  first  period  of  enrollment,  whi«  h 
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shall  be  not  more  than  half  of  the  total 
monetary  value  of  the  edu  cation  awards 
that  the  individuals  ident  fied  on  the 
institution's  statement  are  scheduled  to 
receive.  The  Corporation  i  vill  pay 
installments  for  each  subs  squent  period 
of  enrollment  upon  receipt  of  statements 
updating  the  information  equired 
under  paragraph  (b)  of  thi  i  section  for 
the  relevant  period  of  ennllment. 

§  2528.40    Is  there  a  limit  or  the  amount  of 
an  individual's  education  aw  ard  that  the 
Corporation  will  disburse  to  an  institution 
of  higher  education  for  a  givjen  period  of 
enrollment? 

Yes.  The  Corporation  s  i  isbursement 
from  an  indi\idual's  edut  ition  award 
for  any  period  of  enrollme  nt  may  not 
exceed  the  difference  betv  een — 

(a)  The  individual's  cosi  of  attendance 


for  that  period  of  enrollmt  nt. 


ed  financial 


determined  in  accordance  with  section 
4'2  of  the  Higher  Educatic  n  Act  of 
1965;  and 
(b)  The  sum  of — 

(1)  The  student's  estima 
assistance  for  that  period  i  nder  part  A 
of  title  IV  of  such  Act;  and 

(2)  The  student's  veterai  s'  education 
benefits,  determined  in  aci  :ordance  with 
section  480(c)  of  such  Act. 

§  2528.50    What  happens  if  ^n  Individual 
withdraws  or  fails  to  complete  the  period  of 
enrollment  in  an  Institution  of  higher 
e<Jucation  or  school-to-woi1(  program  for 
wtiich  the  Corporation  has  dkbursed  all  or 
part  of  that  individual's  education  award? 

(a)  (1)  An  institution  of  aigher 
education  or  school-to-woik  program 
that  receives  a  disburseme  it  of 
education  award  funds  froi  n  the 
Corporation  must  have  in  ( ffect  a  fair 
and  equitable  refund  polic  '  that 
includes  procedures  for  pr  )viding  a 
refund  to  the  Corporation  if  an 
individual  for  whom  the  C  )rporation 
has  disbursed  education  a\  raid  funds 
withdraws  or  otherwise  fai  s  to 
complete  the  period  of  enrollment  at 
that  institution  or  program  for  which  the 
assistance  was  provided.  ^ 

(2)  (i)  For  purposes  of  th  s  section,  an 
institution  of  higher  educa  ion's  refund 
policy  is  deemed  "fair  and  equitable"  if 
it  is  consistent  with  the  rec  uirements  of 
paragraphs  (b)  and  (c)  of  se  ;tion  484B  of 
th«  Higher  Education  Act  c  f  1965.  as 
amended. 

-   (ii)  For  the  purposes  of  tl  lis  section,  a 
s<:hool-to-work  program's  r  jfund  policv 
is  deemed  "fair  and  equital  le"  if  it 
complies  with  any  standan  s  that  may 
be  developed  by  the  Deparl  ments  of 
Education  and  Labor. 

(b)  The  Corporation  cred  ts  to  the 
individual's  education  award  allocation 
in  the  National  Service  Tru  st  the 
jtnount  of  any  refuiul  recei  ^ed  for  that 


individual  under  paragraph  (a)  of  this 
section. 

§  2528.60    What  are  the  procedural 
requirements  for  using  a  Stafford  loan 
forgiveness  award  to  repay  Stafford  loans? 

(a)  In  order  to  apply  a  Stafford  loan 
forgiveness  award  to  the  repayment  of  a 
Stafford  loan(s),  a  participant  in  an 
AraeriCorps  Stafford  Loan  Forgiveness 
program  must  submit  an  application  to 
the  Corporation  that — 

(1)  Identifies  the  holder  or  holders  of 
the  participant's  Stafford  loans  as 
described  in  §  2527.10(b)  of  this  chapter; 

(2)  Indicates  the  amounts  of 
outstandir.g  principal  and  the  rates  of 
interest  on  those  loans; 

(3)  Indicates,  where  appropriate,  to 
which  of  the  loans  the  individual  would 
prefer  to  apply  the  Stafford  loan 
forgiveness  award; 

(4)  If  the  participant  ser\es  two  terms 
of  service  in  a  Stafford  Loan  Forgiveness 
program,  indicates  whether  the 
participant  wishes  to  aggregate  the 
Stafford  loan  forgiveness  awards 
pursuant  to  §2527. 10(e)  of  this  chapter; 
and 

(5)  Contains  whatever  other 
information  the  Corporation  may 
require. 

(b)  When  a  participant  receives  a 
Stafford  loan  forgiveness  award,  the 
Corporation  will  notify  eaoh  holder  of  a 
Stafford  loan  identified  in  the 
participant's  application  of  the  portion 
of  the  loan  that  the  Corporation  will 
repay  and  will  identify  any  infonnation 
or  documentation  that  the  holder  must 
provide  to  the  Corporation. 

(c)  When  the  Corporation  receives  all 
required  information  from  the  holder  of 
the  loan(s)  pursuant  to  paragraph  (b)  of 
this  section,  the  Corporation  will  pay 
the  holder(s)  an  amount  determined 
according  to  §  2527.10  of  this  chapter 
and  will  notify  the  participant  of  the 
payment. 

(d)  The  Corporation  may  establish 
procedures  to  aggregate  payments  to 
holders  of  Stafford  loans  for  more  than 
one  individual. 

PART  2529— FORBEARANCE  AND 
INTEREST  PAYMENT  PROCEDURES 

Sec. 

2129.  to    What  are  the  procedural 

requirements  for  obtaining  forbearance 
in  the  repayment  of  a  qualified  student 
loan  during  an  individuals  term  of 
."^jrvice  in  an  approved  AmeriCorps 
fiosition? 


2529.20    What  are  the  procedural 

requirements  for  using  National  Service 
Trust  funds  to  pay  interest  that  accrues 
on  a  qualified  student  loan  for  which  an 
indii'idual  has  obtained  forbearance? 

2529.30    What  additional  student  loan 
forbearance  benefits  are  available  for   - 
VISTA  volunteers? 
Authority:  42  U.S.C  12601-12604 

§  2529. 10    What  are  the  procedu  rai 
requirements  for  obtaining  fort>earance  in 
the  repayment  of  a  qualified  student  loan 
during  an  individual's  term  of  service  in  an 
approved  AmeriCorps  position? 

(a)  In  order  to  obtain  forbearance  in 
the  repayment  of  a  qualified  student 
loan  during  a  term  of  service  in  an 
approved  AmeriCorps  position,  an 
individual,  other  than  a  VISTA 
volunteer,  must  submit  a  uxitlen  request 
to  the  holder  of  the  loan. 

(b)  Upon  receipt  of  a  request  under 
paragraph  (a)  of  tliis  section,  the  holder 
of  a  qualified  student  loan  must  contact 
the  Corporation  to  verify  that  the 
individual  is  serving  in  an  approved 
AmeriCorps  position  and  to  determine 
the  period  for  which  the  holder  must 
grant  forbearance. 

(c)  The  holder  shall  grant  forbearance 
in  the  repayment  of  a  qualified  student 
loan  for  the  period  of  an  individual's 
required  term  of  service  after  obtaining 
the  verification  required  under 
paragraph  (b)  of  this  section. 

(d)  The  holder  shall  promptly  report 
to  the  Corporation  each  individual  and 
loan  for  which  it  grants  forbearance,  the 
period  for  which  it  has  granted 
forbearance,  and  the  projected  amount 
of  interest  that  will  accrue  on  the  loan 
during  the  period  of  forbearance. 

(e)  If  an  individual  who  has  obtained 
forbearance  on  a  qualified  student 
loan(s)  does  not  complete  his  or  her 
term  of  service,  or  if  that  individual's 
term  of  service  is  suspended,  the 
Corporation  will  promptly  notify  the 
holder(s)  of  that  loan(s). 

(f)  The  holder  is  not  required  to  grant 
forbearance  in  the  repayTuent  of 
qualified  student  loariS  for  any  period 
during  which  an  individual's  service  in 
an  approved  AmeriCorps  position  has 
been  suspended. 

§  2529.20    What  are  the  procedural 
requirements  for  using  National  Service 
Trust  funds  to  pay  interest  that  accrues  on 
a  qualified  student  loan  for  which  an 
individual  has  obtained  fort>earance? 

The  Corporation  will  make  payments 
from  the  National  Service  Trust  for 
interest  that  accrues  on  qualified 
student  loans  for  which  an  individual, 
other  than  a  VISTA  volunteer,  has 
obtained  forbearance  under  §2529.10  in 
accordance  with  the  following 
requirements: 
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(a)  Completed  terms  of  service.  (1)  If 
an  individual  successfully  completes  a 
term  of  service,  the  Corporation  will 
notify  the  holder  of  the  individual's 
loan  of  the  date  of  completion;  the 
holder  shall  document  the  accrued 
interest  expense  to  the  Corporation;  and 
the  Corporation  will  pay  all  or  a  portion 
of  the  accrued  interest  and  notify  the 
individual  and  the  holder  of  the  loan  of 
the  payment. 

(2)  The  percentage  of  the  accrued 
interest  that  the  Corporation  will  pay 
pursuant  to  paragraph  (a)(1)  of  this 
section  is  equal  to  the  lesser  of— 

(i)  The  product  of — 

(A)  The  required  number  of  hours  for 
the  term  of  serv'ice  divided  by  the  total 
number  of  days  for  which  forbearance 
was  granted;  and 

(B)  365  divided  bv  17:  and 
(ii)  100. 

(b)  Incomplete  terms  of  service.  (1)  If 
an  individual  does  not  successfully 
complete  a  term  of  service,  but  is 
eligible  for  a  pro-rated  educational 
benefits  under  §  2527.10(c)  of  this 
chapter  or  pro- rated  Stafford  Loan 
Forgiveness  under  §  2522.650(c)  of  this 
chapter,  the  Corporation  will  notify  the 
holder  of  the  loan  if  the  date  of  the 
individual's  release,  the  holder  of  the 
loan  shall  docimient  to  the  Corporation 
the  amount  of  accrued  interest  as  of  the 
date  of  the  release,  and  the  Corporation 
will  pay  all  or  a  portion  of  such  interest 
and  notify  the  individual  and  the  holder 
of  the  loan  of  the  payment. 

(2)  The  percentage  of  the  accrued 
interest  that  the  Corporation  will  pay 
pursuant  to  paragraph  (b)(1)  of  this 
section  is  equal  to  lesser  of— 

(i)  The  product  erf— 

(A)  The  nimiber  of  hours  of  service 
completed  divided  by  the  number  of 
days  for  which  forbearance  was  granted; 
and 

(B)  365  divided  by  17;  and 
(ii)  100. 

(3)  The  individual  is  responsible  for 
the  repayment  of  any  accrued  interest 
that  is  not  paid  by  the  Corporation 
pursuant  to  paragraph  (b)(2)  of  this 
section. 

(4)  If  the  individual  does  not 
successfully  complete  the  required  term 
of  service  and  is  not  eligible  for  a  pro- 
rated education  award  under 

§  2527.10(c)  of  this  chapter  or  pro-rated 
Stafford  Loan  Forgiveness  under 
§  2522.605(c)  of  this  chapter,  the 
Corporation  will  notify  the  holder  of  the 
loan  of  the  circumstances  and  date  of 
the  individual's  release  but  will  pay  no 
portion  of  the  accrued  interest. 

(c)  Suspended  service.  The 
Corporation  will  not  pay  any  interest 
expenses  that  accrue  on  an  individual's 


qualified  student  loan(s)  during  a  period 
of  suspended  service, 

§  2529.30    What  additional  student  loan 
forbearance  benefits  are  available  for  VISTA 
volunteers? 

(a)  VISTA  volunteers  may  be  eligible 
to  have  periodic  installment  payments 
of  principal  deferred  for  up  to  three 
years  during  periods  of  economic 
hardship,  in  accordance  with  the  Higher 
Education  Act  of  1965,  as  amended. 

(b)  VISTA  volunteers  also  may  qualify 
for  interest  benefits  on  Stafford  loans 
from  the  Department  of  Education  under 

'34  CFR  682.301. 

IFR  Doc.  94-14231  Filed  6-14-94;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  226 

[Docket  No.  940663-4163;  I.D.  040694A) 

Designated  Critical  Habitat;  Steller  Sea 
Lion 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  ajid 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Final  rule;  technical 
amendment. 


SUMMARY:  NMFS  announces  a  technical 
amendment  to  the  final  rule  that 
designated  Steller  sea  lion  critical 
habitat  under  the  Endangered  Species 
Act  (ESA).  The  technical  amendment 
revises  regulations  by  changing  the 
name  of  one  designated  haulout  site 
from  Ledge  Point  to  Gran  Point  and  bv 
correcting  the  longitude  and  latitude  of 
12  haulout  sites,  including  Gran  Point. 
The  purpose  of  this  action  is  to  correct 
errors  in  the  published  regulations. 
These  corrections  are  consistent  with 
the  goals  and  objectives  of  the  ESA. 
EFFECTIVE  DATE:  June  14.  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Susan  Mello,  Protected  Resources 
Management  Division,  Alaska  Region. 
NMFS,  (907)  586-7235. 

SUPPLEMENTARY  INFORMATION: 

Background 

In  late  1990,  NMFS  listed  Steller  sea 
lions  as  a  threatened  species  under  the 
ESA  because  of  a  drastic  population 
decline  (55  FR  49204.  November  26, 
1990).  Coincident  with,  and  subsequent 
to,  the  listing,  NMFS  implemented 
protective  regulations  under  the  ESA 
and  the  Magnuson  Fishery  Conservation 


and  Management  Act  to  aid  recoverv  of 
the  species.  On  August  27.  1993.  NMFS 
designated  critical  habitat  for  Steller  sea 
lions,  w  hich  includes  all  rookeries 
within  U.S.  borders,  major  haulouls  in 
Alaska,  aquatic  areas  associated  with 
these  terrestrial  habitats,  and  aquatic 
foraging  habitats  in  waters  off  Alaska 
(58  FR  53138). 

The  purpose  of  this  technical 
amendment  is  to  correct  earlier 
transcription  errors  in  the  regulations, 
and  to  incorporate  improved  locaDonal 
data  from  NMFS  and  Alaska  Department 
of  Fish  and  Game  sur\'evs. 

Revisions  to  50  CFR  part  226 
regulations  include: 

1.  Changing  the  name  of  one 
designated  haulout  site  from  Ledge 
Point  to  Gran  Point. 

2.  Correcting  the  latitude  and 
longitude  of  Seguam  Island-South.  Bird 
Island,  Ushagat  Island,  Cape 
Fairweather.  Graves  Rock.  Biorka  Island. 
Cape  Addington,  Cape  Cross.  Cape 
Ommaney,  Coronation  Island.  Gran 
Point,  and  Lull  Point  haulout  sites. 

Classification 

This  technical  amendment  makes 
minor  corrections  to  existing  rules. 
Therefore,  notice  and  public  comment 
thereon  and  a  delay  in  making  these 
corrections  effective  would  ser\'e  no 
purpose.  Accordingly,  under  5  U.S.C. 
553(b)(3)(B).  notice  and  public  comment 
thereon  are  unnecessary.  In  addition, 
under  5  U.S.C.(d).  good  cause  exists  to 
waive  a  delay  in  the  effective  date 

This  technical  amendment  is  being 
issued  without  prior  comment,  it  is  not 
subject,  therefore,  to  the  Regulatory 
Flexibility  Act  requirement  for  a 
regulatory  flexibility  analysis  and  none 
has  been  prepared. 

This  technical  amendment  makes 
minor  corrections  to  a  rule  that  has  been 
determined  to  be  "not  significant"  for 
purposes  of  E.G.  12866. 

List  of  Subjects  in  50  CFR  Pari  226 

Endangered  and  threatened  species. 

Dated:  June  6,  1994. 
Charles  Kamella, 

Acting  Program  Management  Officer. 
National  Marine  Fisheries  Serxice 
IFR  Doc.  94-14468  Filed  6-14-94:  ft  Ah  ami 

BILUNG  CODE  3S10-22-P 

For  the  reasons  set  out  in  the 
preamble,  50  CFR  part  226,  is  amended 
as  follows: 


PART  226— DESIGNATED  CRITICAL 
HABITAT 

1.  The  authority  citation  for  part  226 
continues  to  read  as  follows:' 


Authority:  16  U.S.C.  1533.  ' 
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2.  Table  2  to  part  226  is  imended  by 
revising  tiie  following  enti  ies  and 
footnote  2,  and  by  reraovii  g  the  entry 
for  "Ledge  Point"  under  "Southeast 


Alaska: 


Central  Aleutians: 


Seguam  I: 
South' 


Western  Gulf  of  Alaska: 
Bird  I '  , 


Central  Gulf  of  Alaska: 


~^     Ushagat  I '  

Eastern  Gulf  of  Alaska: 
Cape  Fainweather . 


Graves  Rock 
Souttieast  Alaska: 


BKvka  I  

Cape  Addmgton 

Cape  Cross  

Cape  Ommaney 

Coronation  1 

Gran  Point 

Lull  Point  


'  Includes  an  associated  20 
^  Associated  20  nm  aquatic 


|FR  Doc.  94-14468  Filed  6-14 
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JMI 


Alaska"  and  adding  in  its  place  the 
entry  for  "Gran  Point",  to  read  as 
follows: 


Table  2  to  Part  226 


State/region/site 


Boundaries  to — 


Latitude  Longitude  Latitude  Longitude 


52'=19.5N        ITZ-ie-OW  52°15.0N        172°37.0W 


54''40.5N      lea^is.ow 


58*'55.0N        152°22.0W 
SSM/.SN        137'56.3W 

58°14.5N       ISe^AS-SW 


56°50.0N 
55°26.5N 
57°55.0N 
56°10.5N 
55°56.0N 
59°08.0N 
57°18.5N 


135°34.0W 
133°49.5W 
136'>34.0W 
134''42.5W 
134°17.0W 
135°14.5W 
134='48.5W 


r  m 
2)ne 


aquatjc  zone. 
lies  entirely  wittiin  one  of  the  three  special  foraging  areas. 


94:  8:45  am] 
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Proposed  Rules 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  pf  the  pfoposed 
issuance  of  rules  and  regulatidns.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

5  CFR  Part  300 
RIN  3206-AG06 

Time-ln-Grade  Rule  Eliminated 

AGENCY:  Office  of  Personnel 

Management. 

ACTION:  Proposed  rulemaking. 

SUMMARY:  The  Office  of  Personnel 
Management  (OPM)  is  proposing  to 
abolish  the  time-in-grade  restriction  on 
advancement  to  positions  in  the  General 
Schedule.  This  proposal  would 
implement  recommendations  of  the 
President's  National  Performance 
Review  and  National  Partnership 
Council.  Abolishment  of  the  restriction 
would  eliminate  the  1-year  service 
requirement  for  promotions  (but 
employees  would  have  to  meet 
qualification  requirements). 
DATES:  Written  comments  will  be 
considered  if  received  no  later  than  July 
15,  1994. 

ADDRESSES:  Send  or  deliver  written 
comments  to  Leonard  R.  Klein, 
As.sociate  Director  for  Career  Entry. 
Office  of  Personnel  Management,  room 
6F08.  1900  E  Street.  N\V.,  Washington. 
DC  20415. 

FOR  FURTHER  INFORMATION  CONTACT: 
Loota  Shelkov  Edwards  on  202-r)06- 
08.30  (FAX  202-606-2329). 
SUPPLEMENTARY  INFORMATION:  Since  the 
early  1050's,  Federal  employees  in 
General  Schedule  positions  at  GS-5  and 
above  have  been  required  to  serve  at 
least  lyear  in  grade  before  being 
promoted.  The  restriction  originat(3d  in 
statute  with  the  "Whitten  Amendment,  " 
a  series  of  controls  on  expansion  of  the 
Federal  work  force  during  the  Korean 
conflict.  The  intent  of  the  restriction 
was  to  prevent  excessively  rapid 
promotions.  Since  expiration  of  the 
Whitten  Amendment  in  1978,  OPM  has 
continued  the  time-in-grade  restriction 
in  regulation  but  limited  its  application 
to  General  Schedule  positions  in  the 
competitive  service. 
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In  its  report  From  Red  Tape  to 
Results:  Creating  a  Government  That 
Works  Better  &  Costs  Less,  the  National 
Performance  Review  (NPR) 
recommended  abofishing  the  time-in- 
grade  restriction.  The  restriction  can 
limit  open  competition  by  eliminating 
candidates  who  have  the  proven  ability 
to  perform  the  duties  of  higher  grade 
positions,  but  have  not  served  at  least 
one  year  in  lower  graded  Government 
positions. 

The  National  Partnership  Council, 
established  by  Executive  Orderl2871  of 
October  1. 1993.  was  responsible  for 
developing  legislative  proposals  for  the 
President  to  implement  the  NPR 
recommendations.  The  Council,  too, 
recommended  abolishing  the  time-in- 
grade  restriction  (see  A  Report  to  the 
President  on  Implementing 
Recommendations  of  the  National 
Performance  Review  by  the  National 
Partnership  Council,  January  199-}).  The 
Council  further  recommended  that,  as  a 
condition  of  employment,  the  current 
time-in-grade  requirement  remain  in 
effect  for  bargaining  unit  employees 
until  the  parties  agree  to  modify  it 
through  either  consensus  or  collective 
bargaining. 

This  document  proposes  to 
implement  the  NPR  and  Council 
recommendations  and  abolish  the  time- 
in-grade  restriction.  Eliminating  the 
restriction  would  mean  that  employees' 
promotion  eligibility  will  be  based  on 
their  meeting  qualification 
requirements.  Also,  agencies  no  longer 
would  need  OPM  approval  of  training 
agreements  that  provide  for  consecutive 
accelerated  promotions,  as  discussed  in 
former  Federal  Personnel  Manual 
subchapter  7,  chapter  338  (provisionally 
retained  through  December  31.  1994.  in 
the  FPM  Sunset  Document.) 

Regulatory  Flexibility  Act 

1  certify  that  this  regulation  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
because  if  affects  only  certain  Federal 
employees. 

List  of  Subjects  in  5  CFR  Part  300 

Government  employees.  Personnel 
Management  Office. 

Office  of  Personnel  Management. 
James  B.  King, 

Director. 

Accordingly.  OPM  proposes  to  amend 
5  CFR  Part  300,  as  follows: 


PART  300— EMPLOYMENT  (GENERAL) 

The  authority  citation  for  part  300  is 
revised  to  read  as  follows: 

Authority:  5  U.S  C.  sees.  552.  3301.  3302: 
E.O.  10577.  3  CFR.  1954-19.58  Comp..  page 
218,  unless  otherwise  noted. 

Sees.  300.101  through  300.101  also  issued 
under  5  U.S.C.  sees.  7201,  7204,  7701;  E  O. 
11478.  3  CFR.  1966-1970  Comp.,  page  803. 

Sees.  300.401  through  300.408  also  issued 
under  5  U.S.C.  sees.  1302(e).  2301.  and  2302. 

Sees.  300.501  through  300.507  also  i«iied 
under  5  U.S.C.  1103(a)(5). 

Subpart  F— [Removal  and  Reserved] 

2.  In  Part  300.  Subpart  F,  consisting 
of  §§ 300.601  through  300606.  is 
removed  and  reserved. 
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DEPARTMENT  OF  AGRICULTURE 

Farmers  Home  Administration 

7  CFR  Parts  1942,  1948, 1951,  and  19E0 

RIN  0575-AB77 

Loans  and  Grants  to  Rural 
Associations  and  Public  Bodies 

AGENCY:  Farmers  Home  Admi.nist.-i.tju.-i. 
USDA. 

ACTION:  Proposed  rule. 


SUMMARY:  The  Farmers  Home 
Administration  (FmHA)  proposes  to 
amend  its  regulations  to  increase  the 
loan  size  threshold  for  requiring  interim 
financing,  clarify  instructions  governing 
the  preparation  of  Community  Program 
notes  and  bonds,  modify  the  procedures 
for  monitoring  graduation  of  existing 
borrowers  to  other  credit,  clarify 
procedures  for  servicing  loans  to 
borrowers  who.se  loans  were  sold  :m  thi- 
1987  Community  Program  Asset  Sole, 
implement  use  of  an  applicants  Jr;:t  :r.;il 
Revenue  Service  (IRS)  Taxpayer 
Identification  Number  (Tl>J)/.-:nii 
provide  consistency  in  docket 
preparation  through  the  use  of  a 
checklist.  This  action  is  neccsser\  to 
reduce  the  burden  on  the  public, 
comply  with  the  OMB  Circular  A-129 
and  simplify  procedures  for  the  agency's 
field  staff. 

The  intended  effect  of  this  change  is 
to  bring  the  agency  in  compliance  with 
OMB  Circular  A-129,  and  to  tloiify  ai.<i 


t;d 
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simplify  the  agency  regulations  to 
provide  better  service  to  he  public. 

In  the  Food,  Agricuitu 
Conservation  and  Trade 
Congress  transferred  cert 
and  business  programs  a 
FmHA  to  the  newly  crea 
Development  Administration 
Until  further  notice,  RDA 
continue  to  be  administered 
FmHA  programs  regulati 
DATES:  Comments  must 
or  before  August  15,  199'- 
ADDRESSES:  Submit  written 
in  duplicate  to  the  Office 
Regulations  Analysis  anc 
Branch,  Farmers  Home 
U.S.  Department  of  Agric|ilt 
6348.  South  Agriculture 
Street  and  Independence 
Washington.  DC  20250-Of  00 
written  comments  made 
notice  will  be  available 
inspection  during  regular|work 
at  the  above  address. 
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of  the  Chief. 
Control 
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ure.  room 
Auilding,  14th 
Avenue  S\V., 
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FOR  FURTHER  INFORMATION 

Barrett,  Senior  Loan 
Community  Facilities  Di 
Development  Administra 
Department  of  Agricult 
South  Agriculture  Buildi 
and  Independence  Aveni^ 
Washington  DC  20250-0 
(202)  720-1498. 
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Paperwork  Reduction  Ac  t 

The  reporting  and 
requirements  contained  i 
regulations  have  been  su 
Office  of  Management  an 
review  under  section  350|h) 
Paperwork  Reduction  Ad 
public  reporting  burden 
collection  of  information 
vary  from  10  minutes  to 
response,  with  an  average 
per  response  including  ti 
reviewing  instructions 
existing  data  sources,  gatl 
maintaining  the  data 
completing  and  reviewin 
of  information.  Send 
regarding  this  burden 
other  aspect  of  this  collec 
information,  including  s 
reducing  this  burden,  to 
Agriculture,  Clearance 
room  404-W,  Attention: 
Farmers  Home  Administr^t 
Washington,  DC.  20503. 

Classification 


nee{  ed 


Ofi 


We  are  issuing  this  propose 
conformance  with  Execut  ve 
12866.  and  we  have  deterpi 
is  not  a  "signiBcant  regu 
Based  on  information 
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CONTACT:  Bill 
Spec  ialist, 

\|ision.  Rural 
ion,  U.S. 
room  6310, 
.  14th  Street 
SW.. 
00,  telephone 
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Department,  v.e  have  determined  that 
this  proposed  rule:  (1)  Would  have  an 
effect  on  the  economy  of  less  than  $100 
million;  (2)  would  not  adversely  affect 
in  a  material  way  the  economy,  a  sector 
of  the  economy,  productivity, 
competition,  jobs,  the  environment, 
public  health  or  safety,  or  State,  local, 
or  tribal  governments  or  communities; 
(3)  would  not  create  a  serious 
inconsistency  or  otherwise  interfere 
with  an  action  taken  or  planned  by 
another  agency;  (4)  would  not  alter  the 
budgetary  impact  of  entitlements, 
grants,  user  fees,  or  loan  programs  or 
rights  and  obligations  of  recipients 
thereof;  and  (5)  would  not  raise  novel 
legal  or  policy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
principles  set  forth  in  Executive  Order 
12866. 

Intergovernmental  Review 

The  programs/activities  are  listed  in 
the  Catalog  of  Federal  Domestic 
Assistance  under  numbers  10.764, 
Resource  Conservation  and 
Development  Loans;  10.760,  Water  and 
Waste  Disposal  Systems  for  Rural 
Communities;  10.770,  Water  and  Waste 
Disposal  Loans  and  Grants  (Section 
306C);  10.766,  Community  Facilities 
Loans;  and  10.434,  Nonprofit  National 
Corporation  Loan  and  Grant  Program. 
The  Section  601 — Energy  Impacted  Area 
Development  Assistance  Program  is  not 
in  the  Catalog  of  Federal  Domestic 
Assistance  because  it  is  not  funded.  All 
programs  listed  are  subject  to  the 
provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  FmHA  conducts 
intergovernmental  consultation  in  the 
manner  delineated  in  FmHA 
Instructions  1901-H  and  1940-J. 

Environmental  Impact  Statement 

This  document  has  been  reviewed  in 
accordance  with  7  CFR  Part  1940, 
Subpart  G,  "Environmental  Program." 
FmHA  has  determined  this  action  does 
not  constitute  a  major  Federal  action 
significantly  affecting  the  quality  of 
human  environment,  and  in  accordance 
with  the  National  Environmental  Policv 
Act  of  1969.  Public  Law  91-190,  an 
Environmental  Impact  Statement  is  not 
required. 

Compliance  with  Executive  Order  12778 

The  regulation  has  been  reviewed  in 
light  of  Executive  Order  12778  and 
meets  the  applicable  standards  provided 
in  sections  2(a)  and  2(b)(2)  of  that  Order. 
Provisions  within  this  part  which  are 
inconsistent  with  state  law  are 
controlling.  All  administrative  remedies 


pursuant  to  7  CFR  Part  1900  Subpart  B 
must  be  exhausted  prior  to  filing  suit. 
The  Agency  regulations  require  the 
use  of  interim  construction  financing  for 
all  Community  Program  loans  of 
S50.000  or  more  to  encourage  the 
participation  of  local  lenders  and  to 
reduce  the  need  for  multiple  draws  of 
FmHA  loan  funds.  Interim  financing  is 
not  cost  effective  for  very  small  loans 
and  for  those  projects  that  have  a  short 
construction  period  due  to  the 
duplication  of  much  of  the  financing 
costs  for  the  two  issues.  The  Agency 
proposes  to  raise  the  loan  size  threshold 
from  $50,000  to  $100,000  to  reduce  the 
burden  on  smaller  issues,  and  give  the 
State  Director  additional  authority  to 
waive  the  interim  financing  requirement 
for  larger  issues,  projects  with  a 
construction  period  of  6  months  or  less, 
and  under  other  circumstances  when 
the  cost  is  considered  prohibitive. 

1.  The  proposed  changes  will  assist 
FmHA  field  employees,  attorneys,  and 
bond  counsel  in  preparing  promissory 
notes  and  bonds  for  Community 
Programs  loans.  The  section  of  the 
regulations  used  by  bond  counsels  and 
others  in  drafting  debt  instruments  for 
Community  Programs  loans  has  been 
found  to  be  incomplete,  vague,  or  poorly 
organized. 

2.  FmHA  proposes  to  amend  its 
regulations  to  incorporate  and  require 
the  use  of  Guide  28,  "Community 
Programs  Lender  Contact  Worksheet," 
of  subpart  A  of  part  1942,  and  exhibit 
D,  "Community  Programs  Thorough 
Review  Worksheet,"  of  subpart  F  of  part 
1951  to  strengthen  the  documentation 
on  which  loanmaking  and  graduation 
review  decisions  are  made.  FmHA 
regulations  require  that  applicants  who 
may  be  able  to  finance  projects  through 
commercial  sources  be  referred  to  those 
sources.  In  addition,  when  it  appears 
that  a  borrower  can  refinance  its  !oan(s) 
(graduate),  the  borrower  will  be  x-equired 
to  seek  other  financing.  E.xhibit  D  will 
provide  a  systematic  method  to  evaluate 
each  thorough  review  conducted  diu-ing 
the  graduation  review  process  regarding 
the  borrower's  ability  to  refinance  its 
loan(s).  This  action  is  needed  to 
encourage  stronger  documentation  on 
which  decisions  are  made  by  FmHA 
during  loanmaking  and  graduation 
reviews. 

The  proposed  changes  will  provide  a 
system  for  collecting  and  evaluating 
lending,  applicant,  and  borrower  data, 
and  a  basis  for  referring  applicants  and 
borrowers  to  other  lending  sources.  The 
new  Guides  28  and  29  of  subpart  A  of 
part  1942  and  Exhibit  D  of  subpart  F  of 
part  1951  are  available  in  any  FmHA 
Office  but  are  not  published  in  the 
Federal  Register. 


The  Office  of  Inspector  General  (OIG) 
Review  of  FmHA  Graduation  of 
Community  Programs  Loans  to 
Commercial  Lenders,  dated  June  22, 
1989.  found,  in  part,  that  State  and 
District  Office  surveys  of  lender 
refinancing  criteria  were  not  always 
adequate.  (Guide  28  will  be  used  to 
record  the  lending  criteria  of 
commercial  lenders  and  serve  as  a  basis 
for  applicant  referrals  to  other  sources  of 
credit,  as  well  as  resource  material  for 
requesting  a  borrower  to  refinance.)  The 
GIG  report  also  found  that  inadequate  or 
poorly  documented  graduation  reviews 
were  performed  and  recommended  that 
a  guide  be  developed  to  serve  as  a  basis 
for  making  decisions. 

3.  0MB  Circular  A-129  requires 
Federal  agencies  to  obtain  the  IRS  TIN 
from  all  applicants  to  assist  in  debt 
collection.  The  Agency  proposes  to 
amend  its  regulations  to  require  the  us« 
of  the  applicant's  TIN  as  part  of  its  case 
number. 

4.  In  accordance  with  the  loan  sale 
agreements  for  the  1987  Community 
Programs  Asset  Sale,  applic.ints  whose 
loans  were  sold  are  required  to  obtain 
consent  from  the.  purchaser  of  the  loans 
whenever  additional  financing  is 
requested.  The  Agency  proposes  to 
incorporate  the  purchaser's 
requirements  into  its  regulations  to 
assist  applicants  and  FmHA  field  offices 
in  the  orderly  processing  of  such 
requests  for  consent.  The  proposed 
Guide  29  of  subpart  A  of  part  1942  will 
provide  detailed  and  complete 
instructions  to  loan  applicants  and 
FmHA  field  offices  to  ensure  the  ordi:rly 
proce.ssing  of  requests  for  consent. 

5.  Community  Programs  regulations 
currontly  include  the  use  of  Forms 
l-milA  n42-39,  FmHA  1942-40.  ond 
Guidr  1.-)  of  subpart  A  of  part  1942  fu 
assist  i:i  orderly  project  dovnlopmont, 
which  hnvo  boon  found  to  be  ineffs'cliviv 
FniHA  proposes  to  repljo^  P'orms 
FmHA  1^42-39,  FmHA  l')42-40.  and 
Guide  15  with  a  rompmhcii.sivc  loan 
procofisiiig  rhctklist.  A  general  i.irk  of 
ron<.isluncy  in  dockut  preparation  h.!:, 
boe.5  obs-.r\.}d.  The  choLklist  will 
provide;  additional  guid.'ujco  to  iluld 
offices  and  loan/grant  ^pplic;»n!s  in 
ori!(T!y  docket  jjrep.irjtion  and  iniprov. 
the  consistoncy  and  quality  of 
Community  i'rograjns  loans.  Th<;  n;vi:>«'il 
Guide  15  of  subpart  A  of  part  in42  is 
not  published  in  the  Fede.-al  Register, 
but  is  availfible  in  ajiy  State  iind  Distriil 
Office. 

Li.st  of  Subjects 

7  CFR  Pun  J  942 

Business  and  industry,  Community 
facilities,  Fire  prevention,  Loan 


programs — housing  and  community 
development,  Loan  programs — natural 
resources.  Reporting  and  recordkeeping 
requirements.  Rural  areas.  Soil 
conservation.  Waste  treatment  and 
disposal.  Water  supply. 

7CFnPatil9ia 

Coal,  Community  facilities.  Loan 
programs — housing  and  community 
development.  Reporting  and 
recordkeeping  requirements,  Rural 
areas. 

7  CFR  Part  1951 

Accounting,  Agriculture,  Community 
fctcilities.  Credit,  Housing,  Loan 
programs — housing  and  community 
development.  Low  and  moderate 
income  housing.  Reporting  and 
recordkeeping  requirements.  Rural 
areas. 

7  CFR  Part  1980 

Administrative  praciice  and 
procedure.  Business  and  industry. 
Community  facilities.  Credit,  Loan 
programs — agriculture,  loan  programs — 
business,  Loan  programs — housing  and 
community  development.  Low  and 
moderate  income  housing.  Reporting 
and  recordkeeping  requirements.  Rural 
areas. 

Therefore,  Chapter  XVIII,  Title  7, 
Code  of  Federal  Regulations  is  proposed 
to  be  amended  as  follows: 

PART  1942— ASSOCIATIONS 

1. 1  fie  authority  citation  for  part  i'M2  is 
n  vised  to  read  as  follows: 

Aulhorily:  5  IJ.S.C.  .301;  7  U.S.C  I'WO;  16 
IJ-S.C.  'iOOb,  7  CFR  2.2.3  aii.l  2.70. 

Subpart  A— Community  Facility  Loans 

2.  .St  I  lir>n  1942.2  is  amended  by 
i(!visij>g  paragrajihs  (a]{2)(:;  ind  (i  )(.'<)  fd 
mail  ,!s  follows: 

§  1942.2    Processing  applications. 

(..)•    •    • 

(2) ;  '  ' 

(i;  .St.itc  IJirtH  iurs  sliouid  maii;ta);i 
ii.'i's  ooiii.iining  criteria  from 
comuiofcial  lijnders  to  lie  usi-d  in 
d<  trrinininp  the  preapplicalious  wliicli 
•••I'Miid  be  referred  to  lliose  htndt  ;n.  Id 
o:.!i.r  to  providi'.  a  basis  forsuf  h 
r-rirr."!:-.  Stafo  iind  Distrii.t  Uif  triors 
should  maintain  liaisim  with 
n  p.i;si'!i{ativcs  of  ijank?.  I.'ojkI  df-it^rs, 
financial  consuhants,  and  other  lender 
representatives  who  are  interested  in 
financing  Water  and  Waste  and 
l.ominunity  Facility  prnjcds.  .State 
Din-clors  will  contact  lon«iers  having 
potential  statewide  or  multidistrict 
interest  in  Community  Programs 
len<ling.  District  Directors  will  conta«:t 


lenders  having  a  potential  interest  in 
Community  Programs  lending  primarily 
within  their  District.  Guide  28  (available 
in  any  State  and  District  Office),  or  other 
locally  developed  worksheet  containing 
similar  information,  will  be  used  to 
document  the  contacts  with  commercial 
lenders.  The  State  and  District  Directors 
will  keep  each  other  informed  of  lender 
criteria  by  forwarding  copies  of 
completed  Guide  28  and/or  worksheets 
to  each  other. 
*        •        *        »        » 

(c)  *  »  • 

(3)  When  an  applicant  is  notified  to 
proceed  with  an  application,  the  District 
Director  should  arrange  for  a  conference 
with  the  applicant  to  provide  copies  of 
appropriate  appendices  and  forms; 
furnish  guidance  necessary  for  orderly 
application  processing;  and  to  initiate  a 
processing  checklist  for  establishing  a 
time  schedule  for  completing  items. 
Guide  15  (available  in  any  State  or 
District  Office)  will  be  used  by  the  Stat." 
Director  to  develop  a  processing 
checklist  that  includes  all  applicable 
items  in  the  guide  and  any  other  items 
that  may  be  unique  to  the  individual 
State.  The  checklist  will  be  updated 
during  the  application  conference  bas(!d 
upon  decisions  reached  with  the 
applicant.  The  District  Director  will  givf 
the  applicant  a  copy  and  explain  the 
updating  process.  The  original  will  be 
retained  in  the  District  Office  official 
file  and  will  be  updated  as  the 
application  is  processed  and  the  projerl 
develops  to  completion.  A  copy  will  l}«; 
sent  to  the  Slate  Program  Chief  who  is 
responsible  for  burping  the  copy 
currtjnt.  Th'-  Dihtrict  13inH.tor  will 
arrange  for  additional  conferences  will) 
the  applicimt  as  needs  arise.  The 
appli(  ant's  copy  of  the  processing 
i:hi;ckii.st  should  be  ujxlati'il  durinj; 
these  tnei "tings. 

•  *        ♦        ♦        » 

A.  Section  1 'J  12.5  is  anjcsuded  by 
adding  parai^r.iph  (d)(a)  lo  read  as 

liiilt/Ws; 

§  1942.5    Application  review  and  appioval. 

•  »         »         »         . 

(d)'  *  • 

(;•)  7  iie  casi'  nupiljor  wii)  br-  the 
ajiplicmfs  or  trar.'Teree's  Intern. d 
Revenue  Scrviin'TIN.  privi'd'-d  by  .Sl.il>; 
anrl  county  eoilf  nombors.  Only  one 
case  number  will  he.  assijined  u>  ejuJi 
applicant  regartllcss  of  the  nu-iilx-r  of 
loans  or  grants  f)r  number  of  sep.Tral(« 
facilities,  unless  an  exception  is 
authorized  by  the  National  Office.  When 
an  applicant  has  not  re«:eive<l  a  TIN,  the 
State  Office  will  a.«sign  a  temporary 
identification  number.  .See  the  Forms 
Manual  Insert  for  Form  FmHA  1940-1 
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Federal 


hi 


for  specific  instructions 
number  assigned  must 
the  TIN  prior  to  loan  or 
unless  prior  approval 
Office  is  received. 

4.  Section  1942.17  is 
adding  paragraph  (m)|8) 
amending  the  introduct 
paragraph  (n)(3)  by  revi 
"SIOO.OOO"  in  the  first 
adding  the  words  "(avai 
Slate  or  District  Office)" 
words  "Guide  la"  and  tl 
second  sentence,  and  by 
sentence  after  the  first 
as  follows: 


Any  temporary 
replaced  with 
I  rant  closing 
oflhe  National 


ainended  by 
and  by 

c  ry  text  in 

s  ng  "S50.000  to 

s(  ntence,  by 
ible  in  any 
jetween  the 
e  comma  in  the 
idding  a  new 
se  itencp.  to  read 


§1942.17    Community  faci 


ities. 


(mj  "   -  " 

(8)  Applicants  indebte  i  to  the 
Community  Programs  Lo  in  Trust  1987- 
A  (Trust).  Applicants  inc  ebted  to  the 
Trust  must  obtain  conser  t  from  the 
Trust  prior  to  inciu-ring  a  Jditional  debt. 
Guide  29  (available  in  an  ^  State  or 
District  Office)  outlines  t  le  information 
normally  required  by  the  Trust. 
*        •        * 

(n)«  *  * 

(3) 

(3)  •  *  *  However.  th€ 
may  authorize  exception; 
of  issuance  of  both 
permanent  debt  instrumehts 
considered  prohibitive 
construction  period  does 
months.  •   *   • 
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State  Director 
when  the  cost 
tempc^rary  and 
is 
ot  the  planned 
not  exceed  6 


5.  Section  1942.19  is  ref'ised  to  read 
as  follows. 

§  1942.19    Information  pertlilning  to 
preparation  of  notes  or  bonis  and  bond 
transcript  documents  for  pi  blic  body 
applicants. 

(a)  General.  This  sectio  i  includes 
information  for  use  by  pu  jlic  body 
applicants  in  the  preparation  and 
issuances  of  evidence  of  c  ebt  (bonds, 
notes,  or  debt  instrument! .  hetein 
roft'rrod  to  as  bonds)  and  )ther 
ijtrcessary  loan  document: ;. 

(b)  Policies  related  to  u.  e  of  bund 
rounscl.  The  applicant  is  •esponsiblo  for 
preparation  of  bonds  and  )ond 
transcript  documents.  Th(  apphcant 
will  obtain  the  services  ar  d  opinion  of 
nrcognized  bond  counsel  sxperienced  in 
municipal  financing  with  respect  to  the 
validity  of  a  bond  issue,  e  ccept  as 
provided  in  paragraphs  (11(1)  through 
(.1)  of  this  section.  Bond  ci  mnsel 
services  may  be  obtained  ;ither  directly 
or  through  the  applicant's  local  counsel. 

(1)  Issues  of  $50,000  or  ess.  With 
prior  approval  of  the  FmP  A  State 
Director,  the  applicant  mi  y  elect  not  to 


use  bond  counsel.  Such  issues  will  be 
closed  in  accordance  with  the  following: 

(i)  The  applicant  must  recognize  and^ 
accept  the  fact  that  application 
processing  may  require  additional  legal 
and  administrative  time; 

(ii)  It  must  be  established  that  not 
using  bond  counsel  will  produce 
significant  savings  in  total  legal  costs; 

(iii)  The  local  attorney  most  be  able 
and  experienced  in  handling  this  type  of 
legal  work: 

(iv)  The  applicant  must  understand 
that  it  will  likely  have  to  obtain  an 
opinion  from  bond  counsel  at  its 
expenses  if  FmHA  requires  refinancing 
of  its  loan  pursuant  to  statutory 
refinancing  requirements; 

(v)  Bonds  will  be  prepared  in 
accordance  with  this  regulation  and 
conform  as  closely  as  possible  to  the 
preferred  methods  of  preparation  stated 
in  paragraph  (e)  of  this  section;  and 

(vi)  Specific  closing  instmctions  must 
be  issued  by  OGC. 

(2)  /S5ues  of  over  550,000  to  $250,000. 
The  applicant  may  elect  to  use  bond 
counsel  only  to  issue  a  final  opinion, 
and  not  to  prepare  the  bond  transcript 
and  other  documents,  when  the 
applicant.  FmHA,  and  bond  counsel 
agree  in  advance  on  the  method  of 
preparing  the  bond  transcript 
documents.  In  such  circumstances,  the 
applicant  will  be  responsible  for 
preparation  of  the  bond  transcript. 

(3)  Issues  of  over  5250,000  to 
5500,000.  The  applicant  may  elect  not 
to  use  bond  counsel  in  a  straight  note 
and  mortgage  situation  if  competitive 
bidding  is  not  required  for  the  sale 
unless  a  complicated  financial  situation 
exists.  If  there  is  a  known  backlog  in  the 
OGC  Regional  Office,  FmHA  will  advise 
the  applicant  and  suggest  that  using 
bond  counsel  may  be  more  expeditious. 
If  bond  counsel  is  not  used,  the 
applicant  must  comply  with  paragraphs 
(b)(l)(iii)  through  (vi)  of  this  section. 

(c)  Bond  transcript  docuntpnts.  ,-\ny 
questions  relating  to  FmHA 
requirements  should  be  discussed  with 
FmH.A  representatives.  Bond  counsel  or 
local  counsel,  as  appropriate,  must 
furnish  at  least  two  complete  sets  of  the 
following  to  the  applicant,  who  will 
furnish  one  complete  set  to  FmHA: 

(1)  Copies  of  all  organiz;ition 
documents; 

(2)  Copies  of  general  incumbency 
certificate; 

(3)  Certified  copies  of  minutes  or 
excerpts  from  all  meetings  of  the 
governing  body  at  which  action  was 
taken  in  connection  with  authorizing 
and  issuing  the  bonds; 

(4)  Certified  copies  of  documents 
evidencing  that  the  applicant  has 
complied  fully  with  all  statutory 


requirements  incident  to  calling  and 
holding  a  bond  election,  if  one  is 
necessary. 

(5)  Certified  copies  of  resolutions, 
ordinances,  or  other  documents  such  as 
bond  authorizing  resolutions  or 
ordinance  and  any  resolution 
establishing  rates  and  regulating  use  of 
the  facility,  if  such  documents  are  not 
included  in  the  minutes  furnished; 

(6)  Copies  of  tlie  official  Notice  of  Sale 
and  the  affidavit  of  publication  of  the 
Notice  of  Sale  when  State  statute 
requires  a  public  sale; 

[7]  Specimen  bond,  with  any  attached 
coupons; 

(8)  Attorney's  no-litigation  certificate; 

(9)  Certified  copies  of  resolutions  or 
other  documents  pertaining  to  the  bond 
award; 

(10)  Any  additional  or  supporting 
dcicuments  required  by  bond  counsel; 

(11)  For  loans  involving  multiple 
advances  of  FmHA  loan  funds,  a 
preliminary  approving  opinion  of  bond 
counsel,  or  local  counsel  if  no  bond 
counsel  is  involved,  if  a  final 
unqualified  opinion  cannot  be  obtained 
until  all  funds  are  advanced.  The 
preliminary  opinion  for  the  entire  issue 
shall  be  delivered  at  or  before  the  time 
of  the  first  advance  of  funds.  It  will  state 
that  the  applicant  has  the  legal  authority 
to  issue  the  bonds,  construct,  operate 
and  maintain  the  facility,  and  repay  the 
loan,  subject  only  to  changes  during  the 
advance  of  funds,  such  as  litigation 
resulting  from  the  failure  to  advance 
loan  funds,  and  receipt  of  closing 
certificates;  and 

(12)  Preliminary  approving  opinion,  if 
any,  and  final  unquaUfied  approving 
opinion  of  bond  counsel,  or  local 
counsel  if  no  bond  counsel  is  involved, 
including  an  opinion  as  to  whether 
interest  on  bonds  will  be  exempt  from 
Federal  and  State  income  taxes.  With 
approval  of  the  Administrator,  a  final 
opinion  may  be  qualified  to  the  extent 
that  litigation  is  pending  relating  to 
Indian  claims  that  may  affect  title  to 
land  or  validity  of  the  obligation.  It  is 
permissible  for  such  options  to  contain: 

(i)  Language  referring  to  the  last 
sentence  of  section  306(a)(1)  or  to 
section  309A(h)  of  the  Consolidated 
Farm  and  Rural  Development  Act  (7 
U.S.C.  1926(a)(1)  or  1929a(h));  or 

(ii)  Language  providing  that,  if  tlie 
bonds  are  acquired  by  the  Federal 
Government  and  sold  on  an  insured 
basis  from  the  Agriculture  Credit 
Insurance  Fund  or  the  Rural 
Development  Insurance  Fund,  interest 
on  such  bonds  will  be  included  in  gross 
income  for  the  purpose  of  Federal 
income  tax  statutes. 

(d)  Interim  construction  financing 
from  commercial  sources  for  loans  of 
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$100,000  or  more.  When  fiinds  can  be 
borrowed  from  commercial  sources  on 
an  interim  basis  at  reasonable  interest 
rates,  such  interim  financing  will  be 
obtained  so  as  to  preclude  the  necessity 
for  multiple  advances  of  FmHA  funds. 
The  State  Director  may  authorize 
oxceptions  when: 

(1)  The  cost  of  i.ssuance  of  both 
temporary  and  permanent  debt 
instruments  is  considered  prohibitive; 
or 

(2)  The  planned  construction  period 
•Iocs  not  exceed  6  months. 

(e)  PciTTtanent  instruments  for  FmHA 
loans.  FmHA  loans  will  be  evidenced  by 
an  instrument  determined  legally 
permissible  and  in  accordance  with  the 
following  order  of  preference: 

(1)  First  preference — Form  FmHA 
440-22.  Refer  to  paragraph  (e)(2)  of  this 
section  for  methods  of  various 
frequency  payment  calculations. 

(2)  Second  preference — single 
instruments  with  amortized 
installments.  A  single  instrument 
providing  for  amortized  installments 
which  follov.'s  Form  FmHA  440-22  as 
(iosely  as  possible.  The  full  amount  of 
ihc  loan  must  show  on  the  face  of  the 
instnmicnt,  and  there  must  be 
provisions  for  entering  the  date  and 
.Hnouiit  of  each  advance  on  the  reverse 
or  ,'.n  attachment.  When  principal 
|):;yn)«>nfs  ;tre  deferred,  ihe  instrument 
vviil  show  that  "interest  only  '  is  due  on 
intero.st-only  installmcjit  dales,  rather 
liian  .specific  «lollar  aniounls.  The 
p.ivmenl  period  including  the  "inten'st 
only"  in.stalhnf;nt  cannot  exccHid  40 
yi'.!rs,  Ihe  u.seful  life  of  the  f"cility,  or 
State  statute  of  limitations,  whichever 
occurs  first.  1  he  amortized  installment. 

I  (iinpuled  as  follows,  will  be  shown  as 
due  on  installment  dates  thereafter. 

(i)  Monthly  payments.  Multiply  by 
I'.v(!ive  the  iii;nii>cr  of  years  between  thi; 
due  tlate  of  the  la.st  interest-only 
installment  and  ll.e  final  inslallmeiil  to 
deterinino  the  nun-.ber  of  monthly 
p.i\  iueiil.s.  When  the't;  are  no  interest- 
only  )'••  ;..!lMients,  multiply  l)y  twelve 
the  V  ;...-.  ;j.''y....ra  over  which  the  loan 
is  anuHtized.  Then  muitijjjy  the  lo.in 
anioiinl  by  the  amortization  factor  and 
niiiiul  to  the  next  higher  dollar: 

I'A.iinpli'  (if  Oiii.})iil;iiii)n  of  .Moiiihiy 

I'.iyiKt'iit: 

Diili.'  ol  Ijjiiii  Closing /-.'i-  lMoi> 

l.ii;)ii  .XiDouiil $100,000.00 

Inliip.-,!  R;iti! 5'|i, 

Amortization  Period 40  vcnrs 

Iiit.ri'st  Only 7-5-1087  and  7-5-10:jH 

Inslallnienis 

First  Regular  Installment 7-.')-  108!» 

Final  Installment 7-.'>-L'(l2t) 

Cojnputaf  ion:  2026-1988  38x12=  -I5« 

monthly  payments 
SlOO.OOO.OOx. 00491  =  $491.00  monthly 

paynicnt  due 


(ii)  Semiannual  payments.  Multiply 
by  two  the  number  of  years  between  the 
due  date  of  the  last  interest-only 
installment  and  the  due  date  of  the  final 
installment  to  determine  the  correct 
number  of  semiannual  periods.  When 
there  are  no  interest  only  installments, 
multiply  by  two  the  number  of  years 
over  which  the  loan  is  amortized.  Then 
multiply  the  loan  amount  by  the 
applicable  amortization  factor: 
tilxantple: 

Date  of  Loan  Closing /-."^--j^gR 

Loan  Amount $100,000.00 

Interest  Rate 5% 

.Amortization  Ferifxi -jo  years 

Interest  Only  Installments 7- 

5-1 987  «nd  7-.^l  988 

First  Rpoular  Installment 7-5-1989 

Fwh]  InslailmenI 7-.'>-202t) 

(^imputation:  2026-1988=38  x  2  =  76 

semiannual  perjpds 
JIOO.OOO.OO  X  .02952  =  $2,9,50.00  scmi-innu.d 

piivrrient  due 

(iii)  Annua]  payments.  Subtract  thi- 
due  date  of  the  last  interest-only 
installment  from  the  due  dale  of  the 
final  installment  to  determine  the 
number  of  annual  payments.  When 
there  are  no  interest-only  installments, 
the  number  of  annual  paymeitis  will 
equal  the  number  of  years  over  which 
the  lam  is  amortized.  Then  multiply  the 
loan  amount  by  the  applicable 
.unortiziUion  factor  and  round  !o  the 
next  higher  dolhir: 
Kxanipli': 

n.iii'  of  Loan  Closing 7-5— lOMil 

l.')a:j  Amount SiOO.OOO.OO 

l!itt;n;sl  Kate 5% 

Amoitii'ijtiou  Piiriod ^o  yuars 

lsiti!H!st  t^nly  In.siallmenls 7- 

5-1987  :a)d  7-r.-19;iH 

First  Rr-ijidur  lns!i;I'p.!«nt 7-5-l9«9 

l-'in;d  Installmonl 7-5-2n:.'ri 

Co'^ij.ufiilion:  2026-108H^.18  anniud 

paymi?nts 
.<-HMJ,0()0.00  X  .05929  =  $5,929.(KJ  ;i:i:i.m| 
paymvil!  diw; 

(.»}  Third  prefeivnce-sin};le  instrument 
with  instntlments  of  principal  pins 
inli'ivst.  If  a  single  instrument  v^ilh 
amortized  installments  is  r,-i\  lf;.;,illy 
permisr^ible.  use  a  single  i  . Minient 
providing  for  installment.',  ol  piincip.d 
plus  interest  accrued  on  the  pnncipal 
bnhuice.  For  bonds  with  semiannual 
interesi  and  annual  prin<  ipal,  tl>!,' 
inlen;sl  is  (uilculated  by  multiplying  the 
principal  balance  times  the  ind^resl  r;ii<> 
and  dividing  this  figure  by  two. 
Principal  installments  are  la  be 
scheduled  so  that  total  combined 
interest  and  principal  payments  chwely 
approximate  amortized  payments. 

(i)  The  repayment  terms  con»xming 
intt!rest-only  installments  descrited  in 
paragraph  (e)(2}  of  this  section  apply. 

(iij  The  instrujaiient  shall  contain  in 
substance  provisions  indiuiting: 


(A)  Principal  maturities  and  due 
dates; 

(B)  Regular  payments  shall  be  applied 
first  to  interest  due  through  the  next 
principal  and  interest  installment  due 
date  and  then  to  principal  due  in 
chronological  order  stipulated  in  the 
b«md;  and 

(C)  Payments  on  delinquent  acxiiunis 
will  be  applied  in  the  following 
sequence: 

[1]  Billed  didinquent  interest; 
[2)  Past  due  interest  installments; 
[3]  Past  due  principal  installments; 
{4]  Interest  installment  due;  and 
(5)  Principal  installment  due. 
(4)  Fourth  preference—serial  bonds 
with  installments  of  principal  plus 
interest.  If  instruments  described  under 
the  first,  second,  and  third  preferences 
are  not  legally  premissible,  use  serial 
bonds  with  a  bond  or  bond.s  delivered 
in  the  amount  of  each  advance.  Bonds 
will  be  numbered  consecutively  and 
delivered  in  chronological  order.  Sut  h 
bonds  will  conform  to  the  minimum 
requirements  of  paragraph  (h)  of  this 
section.  Provisions  for  application  of 
payments  will  be  the  same  as  ihos*;  mM 
forth  in  paragraph  (e)(3)(ii)  (B)  and  {{.] 
of  this  section. 

(5)  Coupon  bonds.  Coupon  bon«ls  will 
not  be  used  unless  requin.d  by  .State 
statute.  Such  boinis  will  conform  to  the 
minimum  requirements  of  paraj'raph  (h) 
of  this  section.  Provisions  for 
application  of  payments  will  be  the 
same  as  those  set  fo.'-th  in  par.igraph 
(<^)(3)(ii)  (B)  and  (C)  of  this  section, 
(i)  To  compute  the  value  of  each 
coupon  when  the  bond  denomination  is 
f:onsistent: 

(A)  Multiply  l!i(!  amoi.^.t  of  the  lo.ui 
oradvaiue  by  the  inlenist  nde  and 
divide  the  product  by  3i>'y  days  to 
delennine  the  daily  accrual  f.ictor; 

(U)  Multiply  Ihe  daily  accrual  liicl«ir 
by  the  number  of  days  from  the  date  of 
advance  or  last  instailnnmt  duie  lo  ihe 
ni:\t  instalinient  d.ile;  and 

[C]  Divide  liie  intcn  st  cmiijiutcd  lu 
jiaragraph  (cj{.'i)(ij(ilj  of  this -v^ctiou  by 
Ihe  numlier  of  lionds  .securing  Ihe 
.idv.ince  lo  deteruiine  tlie  individii.d 
( Dupon  aniouiit. 

(ii)  To  couipuli;  the  v.iiin;  uf  lai.h 
coupon  v\  lieu  the  huiui  diMioiuiuation 
v.iries;  ' 

(A)  Multiply  ll.e  <le!ioininalion  of  llir 
l)(md  by  the  iiilrrosi  rate  .mtl  divide  liii- 
{jroduct  by  .16.5  «iays;  and 

(B)  Multiply  the  daily  accrual  factor 
by  the  number  of  days  from  Ihe  dale  of 
advance  «)r  last  installment  date  lo  ihe 
next  installment  due  date;  lo  delermine 
the  individual  ujupon  amount. 

(fl  Multiple  advances  of  FmHA  funds 
using  permanent  instruments.  Where 
interim  financing  fnim  commercial 
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sources  is  not  used,  FmH<  ^  loan 
proceeds  will  be  disburse  1  on  an  "as 
needed  by  borrower"  basi  s  in  amounts 
not  to  exceed  the  amount  peeded  during 
the  30-day  periods 

(g)  Multiple  advances  o  FmHA  funds 
using  temporary  debt 
When  none  of  the 
in  paragraph  (e)  of  this 
legally  permissible  or 
anticipation  note  or  simi 
debt  instrument  may  be  u 
instrument  will  provide 
advances  of  FrnHA  loan 
be  for  the  full  amount  of 
loan.  The  instrument  will 
by  bond  counsel,  or  local 
bond  counsel  is  not  in  vol 
approved  by  the  State  Di 
OCC.  At  the  same  time 
the  last  advance,  the  bo 
deliver  the  permanent 
and  the  canceled  tem.pora|y 
will  be  returned  to  the  bo 
approved  debt  instrumen 
l'„'ast  the  following: 

(1)  The  date  from  which 
will  bear  interest; 

(2)  The  interest  rate  as 
i*  1942.17(0(1)  of  this  subdart: 

(J)  A  payment  schedule 
interest  on  outstanding  pr 
utinually:  and 

(4)  A  maturity  date  whi 
earlier  than  the  anticipate 
(late  of  the  permanent 


inst  -uments. 
instrun  ents  described 
sei  :tion  are 
practical,  a  bond 
\^I  temporary 
led.  The  debt 
multiple 
finds  and  will 
FmHA 
be  prepared 
ounsel  if 
ed, and 
or  and 
FriHA  delivers 
rrc  wer  will 


f(  ir  1 


t  le  \ 


n  ictc 


boi  d 


mstnimeiit 
instrument 
1  rower  The 
will  show  at 

each  advance 

t^jtemiined  by 
cUt: 

providing  for 
ncipal  at  least 


(h 


no  longer  than  the  40-vear 
limit. 

(h)  Minimum  bond  spec  fications.  The 
provisions  of  this  paragraf  h  are 
minimum  specifications  o  ily  and  must 
be  followed  to  the  extent  1  Jgally 
permissible. 

( I  ]  Type  and  denomiiia 
resolutions  or  ordinances 
that  the  instrument(s)  be  e 
representing  the  total  amo  mt 
indebtedness  or  serial  bonU 
denominations  customaril 
municipal  financing  (ordi 
snultiplcs  of  not  less  than 
Single  bonds  may  provide 
rcpdymerit  of  principal  pi 
.unortized  installments.  A 
installments  are  preferred 

(25  Bond  registration 
contain  provisions  permit 
registratiun  for  both  princi 
iiitercst.  Bonds  purchased 
will  be  registered  in  the 
'United  States  of  America 
Home  Administration 
so  registered  at  all  times 
bonds  are  held  or  insured 
Government.  The  FmHA 
registration  purposes  will 
Finance  Office. 

(3)  Size  and  quality.  Sizi  of  bonds  and 
I  uupons  should  conform  tp  standard 


shall  be  no 
issuance 
instt-ument(s)  and 
statutorv 


fons.  Bond 
/ill  provide 
ther  a  bond 

of  the 
s  in 

acccjited  in 
1  arilv  in 
i.oon) 

for 

interest  or 
lortized 
)V  FmHA. 

dswiil 

al  and 
3V  FmHA 

of 
Farmers 

will  remain 
lile  the 
)V  the 

ress  fur 
)e  that  of  the 


I  s 


Ben 


\  J 


nc  me 


and 


w  1 


practice.  Paper  must  be  of  su/ficient 
quality  to  prevent  deterioration  through 
ordinary'  handling  over  the  life  of  the 
loan. 

(4)  Date  of  bond.  Bonds  will  normally 
be  dated  as  of  the  day  of  delivery. 
However,  the  borrower  may  use  another 
date  if  approved  by  FmHA.  Bonds  may 
or  may  not  be  delivered  at  the  same  time 
funds  are  delivered;  however,  loan 
closing  is  the  date  of  delivery  of  the 
bonds  or  the  date  of  deliver}-  of  the  first 
fond  when  utilizing  serial  bonds, 
regardless  of  the  date  of  delivery  of  the 
funds.  The  date  of  delivery  will  be 
stated  in  the  bond  if  different  from  the 
date  of  the  bond.  In  all  cases,  interest 
will  accrue  from  the  date  of  delivery  of 
the  funds. 

(5)  Pa\Tiient  date.  Loan  payments  will 
be  scheduled  to  coiucide  with  income 
availability  and  be  in  accordance  with 
State  law. 

(i)  If  income  is  available  monthly, 
monthly  payments  will  be  required 
unless  precluded  by  State  law.  If  income 
is  available  quarterly  or  otherwise  more 
frequently  than  annually,  payments 
must  be  scheduled  on  such  basis. 
However,  if  State  law  only  permits 
principal  plus  interest  (P&I)  type  bonds, 
annual  or  semiannual  pay.nients  will  be 
used. 

(ii)  The  payment  schedule  will  be 
enumerated  in  the  evidence  of  debt,  or 
if  that  is  not  feasible,  in  a  supplemental 
agreement. 

(iii)  Lfnless  infeasible,  the  first 
payment  will  be  scheduled  one  full 
month,  or  other  period  as  appropriate, 
from  the  date  of  loan  closing  or  any 
deferment  period.  Due  dates  falling  on 
the  29th,  30th,  or  31st  day  of  the  month 
will  be  avoided.  When  principal 
payments  are  deferred,  interest-only 
payments  will  be  scheduled  at  lea.st 
annually. 

(6)  Extra  payments.  E.xtra  payments 
are  derived  from  the  sale  of  basic  chattel 
or  real  estate  security,  refund  of  unused 
loan  funds,  (ash  proceeds  of  property 
insurance  uS  provided  in  §  1800.5(b)  of 
this  chapter  (paragraph  V.B.  of  FmHA 
Instruction  426.1).  and  similar  actions 
which  reduce  the  value  of  basic 
SLCurity.  At  the  option  of  tl;e  borrower, 
regularly  facility  revenue  may  also  be 
used  as  e.xtra  payments  when  regular 
payments  are  current.  Unless  otlierwisc 
established  in  the  note  or  bond,  extra 
payments  will  be  applied  as  follows: 

(i)  For  loans  with  amortized  debt 
instruments,  extra  payments  will  be 
applied  first  to  interest  accrued  through 
the  date  of  receipt  of  the  payment  cind 
second  to  principal  last  to  become  due. 

(ii)  For  loans  with  debt  instruments 
with  P&I  installments,  the  extra 


payment  will  be  applied  to  the  final 
unpaid  principal  installment. 

(iii)  For  borrowers  with  more  than  one 
loan,  the  extra  payment  will  be  applied 
to  the  account  secured  by  the  lowest 
priority  of  lien  on  the  property  from 
which  the  extra  payment  was  obtained. 
Any  balance  will  be  applied  to  other 
FmH.\  loans  secured  by  the  property 
from  which  the  extra  payment  was 
obtained. 

(iv)  For  assessment  bonds,  see 
paragraph  (h)(13)  of  this  section. 

(7)  Place  of  payment.  Payments  on 
bonds  purchased  by  FmHA  are  to  be 
submitted  to  the  FmHA  District  Office. 
The  District  Office  will  process 
payments  in  accordance  with  part  1951. 
subpart  B,  of  this  chapter. 

(8)  Redemptions.  Bonds  will  normally 
contain  customary  redemption 
provisions.  However,  no  premium  will 
be  charged  for  early  redemption  on  any 
bonds  held  by  the  Government. 

(9)  Additional  revenue  bonds.  Paritv 
bonds  may  be  issued  to  complete  the 
project.  Otherwise,  parity  bonds  may 
not  be  issued  unless  acceptable 
documentation  is  provided  establishing 
that  net  revenues  for  the  fiscal  year 
following  the  year  in  which  such  bonds 
are  to  be  issued  will  be  at  least  120 
percent  of  the  average  annual  debt 
service  requirements  on  all  bonds 
outstanding,  including  the  newly-issued 
bonds.  For  purposes  of  this  section,  net 
revenues  are.  unless  otherwise  defined 
by  State  statute,  gross  revenues  less 
essential  operation  and  mainlrnunce        i 
expenses.  This  limitation  may  be  i 
waived  or  modified  by  the  written  j 
consent  of  bondholders  representing  75 
percent  of  the  then-outstanding 
principal  indebtedness.  Junior  and 
subordinate  bonds  may  be  issued  in          ' 
accordance  with  the  loan  agreement. 

(10)  Scheduling  of  FmHA  payments 
ivhen  joint  financing  is  involved.  When 
FmH.^  participates  with  another  lender 
in  joint  financing  of  the  project,  the 
FmH.A  principal  and  intc.'-cst  pa\  nuMits 
should  approximate  amortize'; 
installments. 

(11)  Precautions.  The  following  typo 
of  provisions  in  debt  instruments 
should  be  avoided: 

(i!  Provisions  for  the  holder  to 
manually  post  each  payment  to  the 
instrument;  ' 

(ii)  Provisions  for  returning  the 
permanent  or  temporary  debt  ' 

instrument  to  the  borrower  in  order  that 
it.  rather  than  FmHA.  may  post  the  date 
and  amount  of  each  advance  or 
repayment  on  the  instrument;  or 

(iii)  Provisions  that  amend  covenants 
contained  in  Forms  FmHA  1942-47  or 
FmHA  1942-9. 
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(12)  Defeasance  provisions  in  loan  or 
bond  resolutions.  When  a  bond  issue  is 
defeased,  a  new  issue  is  sold  which 
supersedes  the  contractual  provisions  of 
the  prior  issue,  including  the 
refinancing  requirement  and' any  lien  on 
revenues.  Since  defeasance  in  effect 
precludes  FmHA  from  requiring 
graduation  before  the  final  maturity 
date,  it  represents  a  violation  of  the 
statutory  refinancing  requirement; 
therefore,  it  is  disallowed.  No  loan  shall 
include  a  provision  of  defeasance. 

(13)  Assessment  bonds.  When 
security  includes  special  assessment  to 
be  collected  over  the  life  of  the  loan,  the 
instrument  should  address  the  method 
of  applying  any  payments  made  before 
they  are  due.  It  may  be  desirable  for 
such  payments  to  be  distributed  over 
remaining  payments  due,  rather  than  to 
be  applied  in  accordance  with  normal 
procedures  governing  extra  payments. 
so  that  the  account  does  not  become 
delinquent. 

(14)  Multiple  debt  instruments.  The 
following  will  be  adhered  to  when 
preparing  debt  instruments: 

(i)  When  more  than  one  loan  type  is 
used  in  financing  a  project,  each  type  of 
loan  will  be  evidenced  by  a  separate 
debt  instrument  or  series  of  debt 
instruments; 

(ii)  Loans  obligated  in  different  fiscal 
years  and  those  obligated  with  different 
terms  in  the  same  fiscal  year  will  be 
evidenced  by  separate  debt  instruments; 

(iii)  Loans  obligated  in  for  the  .same 
loan  type  in  the  same  fiscal  year  with 
the  same  terms  may  be  combined  in  the 
same  debt  instrument; 

(iv)  Loans  obligated  in  the  same  fiscal 
year  with  different  interest  rates  that  can 
be  closed  at  the  same  interest  rate  may 
be  combined  in  the  same  debt 
instrument. 

(i)  Bidding  by  FmHA.  Bonds  offered 
for  public  sale  shall  be  offered  in 
accordance  with  State  law  and  in  such 
a  manner  to  encourage  public  bidding. 
FmHA  will  not  submit  a  bid  at  the 
adver'i.^ed  sale  unless  required  by  state 
law  nor  will  reference  to  FmHA's  rates 
and  terms  be  included,  if  no  acceptable 
bid  is  received,  FmHA  will  negotiate  the 
purchase  of  the  bonds. 

Subpart  C— Fire  and  Rescue  Loans 

6.  Section  1942.111  is  amended  by 
revising  paragraph  (b)  to  read  as  follows; 

§1942.111     Applicant  eligibility. 

«         »         •         «         « 

(b)  Credit  elsewhere  determination. 
District  Directors  should  maintain  files 
with  criteria  from  commercial  lenders  to 
be  used  in  determining  the 
preapplications  which  should  be 


referred  to  those  lenders.  If  credit 
elsewhere  is  indicated,  the  District 
Director  should  inform  the  applicant 
and  recommend  that  they  apply  to 
commercial  sources  for  financing.  In 
order  to  provide  a  basis  for  such 
referrals,  District  Directors  should 
maintain  liaison  with  representatives  of 
banks,  bond  dealers,  financial 
consultants,  and  other  lender 
representatives  who  are  interested  in 
receiving  applicant  referrals.  State 
Directors  will  contact  lenders  having  a 
potential  statewide  or  multidistrict 
interest  in  Community  Programs 
lending.  District  Directors  will  contact 
lenders  having  a  potential  interest  in 
Community  Programs  lending  primarily 
within  their  District.  Guide  28  (available 
in  any  State  or  District  Office)  or  locally 
developed  worksheet  containing  similar 
information  will  be  used  to  document 
the  contacts  with  commercial  lenders. 
The  State  Director  and  District  Director 
will  keep  each  other  informed  of  lender 
criteria  by  forwarding  copies  of 
completed  Guide  28  and/or  worksheets 
to  each  other. 


Subpart  I— Resource  Conservation  and 
Development  (ROD)  Loans  and 
Watershed  (WS)  Loans  and  Watershed 
Advances 

7.  Section  1942.419  is  amended  b\ 
revising  the  introductory  te.xt  of 
paragraph  (a)  to  read  as  follows: 

§  1942.419    Approval,  closing,  and 
cancellation. 

(a)  Approval  and  closmg  actions  will 
be  taken  in  accordance  with  the 
applicable  provisions  of  FmHA 
regulations  including  part  1901.  siibp.irl 
A.  of  this  chapter  and  §§  1942. .5.  1942.6. 
1942.7.  1942.8,  and  1942.12.  of  subpart 
A  of  this  part,  and  the  following: 


PART  194S-RURAL  DEVELOPMENT 

8.  The  authority  citation  for  part  1948 
is  revised  to  read  as  follows; 

Authorilv:  7  U.S.C.  1080;  7  f;FR  :'.j  i  ,.;..J 
;i.70. 

Subpart  B— Section  601  Energy 
Impacted  Area  Development 
Assistance  Program 

9.  Section  1948.92  is  amended  b\ 
removing  paragraphs  (d)  through  (g)  and 
revising  paragraph  (c)  to  read  as  foJlows; 

§1948.92    Grant  approval  and  fund 
obligation. 

*         «         •         •         » 

(c)  Grants  must  be  approved  and 
obligated  in  accordance  with  i^  1942.5(d) 
of  this  chapter. 


§1948.94    [Amended] 

10.  Section  1948.94  (b)  is  amended  in 
the  second  sentence  by  revising  the 
reference  "FmHA  Instruction  402.1 
(available  in  any  FmHA  Office) '  to  pert 
1902,  subpart  A,  of  this  chapter"  . 

PART  1951— SERVICING  AND 
COLLECTIONS 

11.  The  authority  citation  for  part 
1951  is  revised  to  read  as  follows: 

Authority:  5  U.S.C  301;  42  L"  S  C  ImI-0  7 
CFR  2  2.3  and  2.70. 

Subpart  E — Servicing  ol  Community 
and  Insured  Business  Programs  Loans 
and  Grants 

12.  Subsection  1951.230  (c}(3)  »s 
amended  by  revising  the  last  sentence  to 
read  as  follows: 

§1951.230    Transfer  of  security  and 
assumption  of  loans. 
•         •         •         •         » 

(c)   •    *    * 

(3)  *   *   •  If  applicable,  1942.19 
(h)(14)  of  this  chapter  will  govern  the 
preparation  of  any  new  debt 
instruments  required. 


Subpart  F— Analyzing  Credit  Needs 
and  Graduation  of  Borrov^ers 

13.  .Section  1951.261  is  amendcti  l;y 
revising  the  fourth  and  fifth  srntrncri  ol 
the  introductory  text  of  paragraph  (c). 
and  by  adding  two  new  sentences  .jl  the 
end  of  paragraph  (e)(5)  to  read  as 
follows: 

§  1951.261     Graduation  of  FmHA  borrowers 
to  otfier  sources  of  credit. 

•  •         *         •         * 

(c)  *    *   *  (The  servicing  ofjitjal.))-. 
lieu  of  writing  a  narrative  for  all 
programs,  may  use  Exhibit  A  for  I  .ifin.T 
,  Program  loans,  Exhibit  B  for  Rural 
Housing  loans,  and  Guide  28  (.tvai!;ii)}c' 
in  any  State  or  Di.strict  Office)  fur 
("ommunity  Programs  loans.)  For 
Community  Programs,  the  seT\')(;r.\: 
official  will  request  the  assislar.i "  «.^f  '!;■■ 
State  Director  pursuant  to 

t:1942.2(a)(2)(i)ofthisch«pt. ,'.    '    •    - 

•  •         •         •         • 

((!)     *     *     * 

(5)  *    •   *  Exhibit  D-'Com.-r.DMlv 
Programs  Thorough  Review  Worksh«i »  ' 
(available  in  any  State  or  District  Olfii  r) 
will  be  completed  for  each  Commur.ity 
Programs  borrower  for  whom  a  thoroujih 
review  is  conducted.  The  original  will 
be  placed  in  the  borrowers  file  and  a 
copy  will  be  forwarded  to  the  State 
Director  for  each  borrower 
recommended  for  graduation. 
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PART  1980-GENERAL 

14.  The  authority  citatior 
1980  is  revised  to  read  as 


fell 

Authority:  5  U.S.C  301   7  U  S.C.  1989;  42 
use.  1480;  Pub.  L.  100-387.    02  Stat  924; 
Pub  L.  101-82, 103  Stat  564  fTlU.S.C.  1421 
Note);  7  CFR  2.23  and  2.70. 

Subpart  A — General 

15.  Section  1890. ,12  is  refised  to  read 
as  follows: 


Case  and  identific^ton  (ID) 
number 


B  isiness  i 
Community  Pr  agrams 


§1980.12 
numbers. 

(a)  Case  namber.  The  cas« 
ivill  be  the  proposed  borrovfer 
transferee's  Social  Security 
Revenue  Service  (IRS)  Taxpfe 
Identification  Number  (TIN 
is  appropriate,  preceded  by 
County  code  numbers.  The 
Supervisor  will  prmide  the 
these  numbers,  except  for 
Industry  and 

cases  where  the  State  Directbr 
Director,  respectively,  will  j 
them  Only  one  case  numbe, 
assigned  to  each  borrower  re 
the  number  of  loans  or  grani  > 
of  separate  facilities,  unless 
exception  is  authorized  bv 
Office 

(1)  If  such  party  is  an  indi 
or  her  Social  .Security  numbfer 
used.  If  such  party  is  busbar  d 
the  Social  Security  number 
one,  as  designated  by  the  spi  i 
be  used. 

(2)  If  such  party  is  a  legal 
TIN  will  be  used. 

(b)  Temporary  ID  number: 
proposed  borrower  has  not 
TIN.  the  State  Office  will  asi; 
temporary  ID  number.  See  tl 
Manual  Insert  for  Form  Fmfi^ 
"Request  for  Obligation  of  F 
specific  instructions.  Anv 
number  assigned  must  be 
the  TIN  prior  toissuing  the 
Guarantee  unless  prior  apprc 
National  Office  is  received 

(c)  ID  number  of  lender  an 
The  lender's  and  holder's  IR 
1)0  used  as  its  ID  number  in 
correspondence  and  FmH.A 
relating  to  the  guarantee. 


s  or 

)r  Internal 
yer 

,  whichever 
State  and 
bounty 
lender  with 
and 


IRS 


Subpart  I — Commanity  Programs 
Guaranteed  Loans 


Ifi.  Section  1980.856  is  amfcnded 
adding  paragraph  (i)  to  read 


§1980^6    Conditions  precedent  to 
issuance  of  the  Loan  Note 
FmHA  44»-34). 


(i)  Proposed  borrowers  mdkbted  to  the 
Community  Program  Loan  T^ust  1987 


for  part 
ows: 


or  District 
rovide 
will  be 
gardless  of 
or  number 
in 
fte  National 

idual,  his 
will  be 
and  wife. 
f  either 
uses,  will 

(  ntity.  its 

When  a 
received  a 
igna 
e  Forms 

1940-3, 
nds."  for 

ID 
aced  with 
Hoan  Note 
val  of  the 


te;  nporary 
rej  il 


/  holder. 
TIN  will 


I  jrms 


J  s 


by 
follows: 


Guaiantee(Form 


A  (Trust).  Proposed  borrowers  indebted 
to  the  Trust  must  obtain  consent  from 
the  Trust  prior  to  incurring  additional 
debt.  Guide  29  {available  in  any  State  or 
District  Office)  outlines  the  information 
normally  required  by  the  Trust. 

Dated:  Decern ber  9, 1993. 

BobJ.tJash. 

Under  Secretary.  Small  Community  and  Rural 
Development. 

(PR  Doc.  94-13743  Filed  6-14-94:  8:45  am] 
BILLING  CODE  3410-07-«l 


NUCLEAR  REGULATOflY 
COMMISSION 

10  CFR  Parts  20  and  35 
RIN  3150-AE41 

Criteria  for  the  Release  of  Patients 
Administered  Radioactive  Material 

agency:  Nuclear  Regulatory 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Nuclear  Regulatory 
Commission  (NRC)  is  proposing  to 
amend  its  regulations  concerning  the 
criteria  for  the  release  of  patients 
administered  radioactive  material.  The 
new  criteria  for  patient  release  would  be 
dose-based  rather  than  activity-based 
and  would  be  consistent  with  the 
recommendations  of  the  International 
Commission  on  Radiological  Protection 
(ICRP).  The  proposed  rule  would 
require  the  licensee  to  maintain  a  record 
for  3  years  if  the  quantity  of  radioactive 
material  is  likely  to  result  in  an  annua! 
total  effective  dose  equivalent  to  an 
individual  exposed  to  the  patient  that 
exceeds  1  millisievert  (0.1  rem)  from  a 
single  administration.  The  proposed 
rule  responds  to  two  petitions  for 
rulemaking  regarding  the  criteria  for 
release  of  patients  administered 
radioactive  material. 
DATES:  The  comment  period  expires 
August  29. 1994.  Comments  received 
after  this  dato  will  be  considered  if  it  is 
practicable  to  do  so.  but  the 
Commission  is  able  to  assure 
consideration  only  for  comments 
received  on  or  before  this  date. 
ADDRESSES:  Send  comments  to: 
Secretary.  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555. 
Attn:  Docketing  and  Service  Branch. 

Hand  deliver  comments  to  11555 
Rockville  Pike.  Rockville,  Maryland 
between  7:45  a.m.  and  4:15  p.m.  Federal 
workdays. 

Examine  comments  received,  the 
environmental  assessment  and  finding 
of  no  significant  impact,  and  the 
regulatory  analysis  at:  The  NRC  Public 


Document  Room,  2120  L  Street  NW. 
(Lower  Level),  Washington,  DC. 

Obtain  single  copies  of  the 
environmental  assessment  and  finding 
of  no  significant  impact  and  the 
regulatoiy  analysis  (NUREG-1 492)  from: 
Jayne  McCausland,  Office  of  Nuclear 
Regulatory  Research,  U.S.  Nuclear 
Regulatory  Commission,  Washington. 
DC  20555.  telephone:  (301)  415-6219. 

Obtain  single  copies  of  the  draft 
regulatory  guide,  "Release  of  Patients 
Administered  Radioactive  Material," 
which  is  related  to  this  rulemaking.  b\ 
writing  to:  Distribution  and  Mail 
Services  Section,  Office  of 
Administration,  U.  S.  Nuclear 
Regulatory  Commission,  Washington. 
DC  20555. 

FOR  FURTHER  INFORMATION  CONTACT: 
Stewart  Schneider,  Office  of  Nuclear 
Regulatory  Research,  U.S.  Nuclear 
Regulatory  Commission,  Washington. 
DC  20555.  telephone  (301)  415-6225. 

SUPPLEMENTARY  INFORMATION: 
Table  of  Contents 

I.  Background 

•II.  Petitions  (for  Rulemaking 
in.  Public  Comments  Received  on  the 
Petitions 

IV.  Coordination  with  NRC  Agreement  States 

V.  Coordination  with  the  Advisory 

Committee  on  Medical  Uses  of  Isotopes 
\T.  Issues  and  Their  Resolution 

VII.  Summary-  of  the  Proposed  Changes 

VIII.  Consistencj-  with  1979  Medic.il  Policy 
Statement 

IX.  Issue  of  Compatibilitv  for  Agrecmunt 

States 

X.  Finding  of  No  Significant  Environmental 

Impact:  Availability 

XI.  Paperwork  Reduction  .'\ct  Statement 

XII.  Regulatory  Analysis 

Xni.  Regulatory  Flexibility  Certification 
XIV.  Backfit  Analysis 

I.  Background 

Each  year  in  the  United  States, 
radioactive  pharmaceuticals  or 
radioactive  implants  are  administered  to 
approximately  8  to  9  million  patients  for 
the  diagnosis  or  treatment  of  disease 
(hereinafter  this  group  tvill  be  referred 
to  as  patient(s)).  These  patients  can 
e.xpose  others  around  them  to  radiation 
until  the  radioactive  material  has  been 
excreted  from  their  bodies  or  has 
decayed  away.  As  discussed  below, 
most  of  these  exposures  would  be  much 
less  than  1  millisievert  (0.1  rem)  total 
effective  dose  equivalent  per  year. 

NRC's  current  patient  release  criteria 
in  10  CFR  35.75.  "Release  of  patients 
containing  radiopharmaceuticals  or 
permanent  implants,"  are  as  follows: 
"(a)  A  licensee  may  not  authorize 
release  from  confinement  for  medical 
care  any  patient  administered  a 
radiopharmaceutical  lurtil  either:  (1) 
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The  measured  dose  rate  from  the  patient 
is  less  than  5  millirems  per  hour  at  a 
distance  of  one  meter;  or  (2)  The  activity 
in  the  patient  is  less  than  30  miilicuries; 
(b)  A  licensee  may  not  authorize  release 
from  confinement  for  medical  care  of 
any  patient  administered  a  permanent 
implant  until  the  measured  dose  rate  is 
less  than  5  millirems  per  hour  at  a 
distance  of  one  meter." 

On  May  21,  1991  (56  FR  23360),  the 
NRC  published  a  final  rule  that 
amended  10  CFR  part  20,  "Standards  for 
Protection  Against  Radiation."  The  rule 
contained  limits  on  the  radiation  dose 
for  members  of  the  public  in  10  CFR 
20.1301.  However,  when  10  CFR  part  20 
was  issued,  there  was  no  discussion  in 
the  supplementary  information  on 
whether  or  how  the  provisions  of  10 
CFR  20.1301  were  intended  to  apply  to 
the  release  of  patients,  thereby  creating 
the  need  to  address  this  issue. 

To  determine  the  potential  number  of 
patients  that  could  be  affected  by  this 
issue,  the  NRC  performed  a  screening 
analysis  to  determine  how  many 
patients  administered  radioactive 
materials  could  cause  the  exposure  of  an 
individual  to  a  dose  exceeding  1 
millisievert  (0.1  rem)  total  effective  dose 
equivalent  in  a  year  if  there  were  no 
restrictions  on  patient  release.  The 
screening  analysis  indicated  that  none 
of  the  diagnostic  administrations  were 
likely  to  result  in  a  dose  to  an 
individual  exposed  to  the  patient 
exceeding  1  millisievert  (0.1  rem), 
e.xcept  for  a  few  diagnostic  procedures 
using  iodine-131.  The  therapeutic 
administrations  that  the  screening 
analysis  indicated  needed  consideration 
were:  (1)  The  treatment  of 
hyperthyroidism  with  iodine-131 
(50,000  per  year);  (2)  the  treatment  of 
thyroid  cancer  with  iodine-131  (10,000 
per  year);  and  (3)  the  treatment  of  a 
variet\  of  cancers  (e.g.,  prostate  cancer) 
with  the  permanent  implantation  of 
iodine-125  seeds  (2,000  per  year).  O:hor 
radionuclides  may  also  warrant 
consideration.  For  example,  doses  to 
individuals  exposed  to  a  patient 
administered  ytterbium-l(39  and  gold-     ' 
198  for  therapy  might  result  in  radiation 
exposures  exceeding  1  millisievert  (0.1 
rem)  to  individuals  exposed  to  the 
patient.  However,  these  radionuclides 
are  seldom  us^d.  In  addition, 
procedures  involving  radiolabeled 
antibodies  might  result  in  doses 
exceeding  1  millisievert  (0.1  rem), 
although  no  such  procedures  using 
byproduct  material  are  yet  approved  for 
routine  use.  (For  further  information  see 
the  regulatory  analysis  for  the  proposed 
rule.  Single  copies  of  the  draft 
regulatory  analysis  are  available  as 
indicated  in  the  ADDRESSES  heading.) 


II.  Petitions  for  Rulemaking 

Because  some  licensees  were 
uncertain  about  what  effect  the  revised 
10  CFR  part  20  would  have  on  patient 
release  criteria,  two  petitions  were 
received  on  the  issue. 

On  June  12,  1991  (56  FR  26945),  the 
NRC  published  in  the  Federal  Register 
a  notice  of  receipt  of,  and  request  for 
comment  on,  a  petition  for  rulemaking 
(FRM-20-20)  from  Dr.  Carol  S.  Marcus. 
In  addition.  Dr.  Marcus  submitted  a 
letter  dated  June  12. 1992,  further 
characterizing  her  position.  Dr.  Marcus 
requested  that  the  NRC  amend  the 
revised  10  CFR  part  20  and  10  CFR  part 
35  to- 
ll) Raise  the  annual  radiation  dose 
limit  in  10  CFR  20.1301(a)  for 
individuals  exposed  to  radiation  from 
patients  receiving  radiopharmaceuticals 
for  diagnosis  or  therapy  from  1 
millisievert  (0.1  rem)  to  5  millisieverts 
(0.5  rem). 

(2)  Amend  10  CFR  35.75(a)(2)  to 
retain  the  1,110-megabecquerel  (30- 
millicurie)  limit  for  iodine-131.  but 
provide  an  activity  hmit  for  other 
radionuclides  consistent  with  the 
calculafional  methodology  employed  in 
the  National  Council  on  Radiation 
Protection  and  Measurements  (NCRP) 
Report  No.  37.  "Precautions  in  the 
Management  of  Patients  Who  Have 
Received  Therapeutic  Amounts  of 
Radionuclides."  ' 

(3)  Delete  10  CFR  20.1301(d)  which 
requires  licensees  to  comply  with 
provisions  of  Environmental  Protection 
Agency's  environmental  regulations  in 
40  CFR  part  190  in  addition  to 
cojnplying  with  the  require.menis  of  10 
CFR  part  20. 

On  March  9,  1992  (57  FR  8282),  the 
NRC  published  a  notice  of  receipt  and 
request  for  comment  in  the  Federal 
Register  on  another  petition  for 
rulemaking  (PRM-35-10)  on  patient 
release  criteria  from  the  American 
College  of  Nuclear  Medicine  (ACNM). 
On  May  18,  1992  (57  FR  210-43),  the 
NRC  puWishcd  in  the  Federal  Register 
notice  of  an  amendment  submitted  by 
the  ACNM  to  its  original  petition  (PRM- 
35-inA).  In  addition,  the  ACN.M 
submitted  two  letters  dated  September 
24,  1991.  and  October  8,  1991.  on  the 
issues  in  their  petition.  The  ACNM 
requested  (considering  the  contents  of 
all  four  letters)  that  the  NRC  revise  10 
CFR  part  35  to— 


'  Ns'.ional  Council  on  Radialion  Prouclioii  .-.r.d 
Measurements  (NCRP).  "Precaulions  in  the 
Management  of  Patients  Who  Have  Received 
Therapeutic  Amounts  of  Radionuclides,"  NCRP 
Report  No.  37  (October  1.  1970).  (Available  for  Sale 
from  the  NCRP,  7910  WoodmonI  A\pniie  ^.;.;^  fcOO. 
Bethesda.  .VID  208i4-.30g5  ) 


(1)  Adopt  a  dose  limit  of  5 
millisieverts  (0.5  rem)  for  individuals 
exposed  to  patients  who  have  been 
administered  radiopharmaceuticals. 

(2)  Permit  licensees  to  authorize 
release  from  hospitalization  any  patient 
administered  a  radiopharmaceutical 
regardless  of  the  activity  in  the  patient 
by  defining  "confinement"  to  include 
not  only  confinement  in  a  hospital,  but 
also  confinement  in  a  private  residence. 

Because  the  petitions  submitted  by 
Dr.  Marcus  and  the  ACNM  both  address 
the  patient  release  criteria  set  forth  in  10 
CFR  35.75,  the  NRC  has  decided  to 
resolve  both  petitions  with  this  single 
rulemaking:  The  proposed  actions,  if 
adopted  in  final  form,  would  constitute 
the  partial  granting  of  these  petitions  as 
set  forth  in  this  notice.  All  other 
portions  of  petitions  PRM-20-20  and 
PRM-35-10  would  be  denied. 

III.  Public  Comments  Received  on  the 
Petitions 

There  were  140  comment  letters 
received  on  PRM-20-20  and  88 
comment  letters  on  PRM-35-10  and 
PRM-35-10A.  Commenters  represenlnd 
hospitals  and  clinics,  professional 
associations,  citizens'  groups, 
Agreement  States  and  Governmeni 
agencies.  State  radiation  advisory 
boards,  universities,  consulting  firms, 
public  utilities,  a  utility  association,  ond 
a  labor  union.  The  majority  of  the 
commenters  were  physicians  who 
expressed  concerns  primarily  related  to 
the  cost  of  hospitalization.  Other 
commenters  included  health  and 
medical  physicists,  pharmacists,  ni-i  Ic.tr 
medicine  technicians,  professors,  and 
one  former  nuclear  medicine  patient. 
Overall,  the  majority  of  all  comments 
supported  a  dose  limit  of  5  millisieverts 
(0.5  rem)  for  individuals  exposed  to 
patients  released  with  radioat  !i\f 
material. 

IV.  Coordination  with  NRC  Agreempnl 
Slates 

The  NRC  conducted  a  public 
workshop  with  representatives  <>'.  :',;>• 
Agreement  States  on  July  15  and  IG. 
1992,  to  discuss  a  variety  of  mf-dic;.! 
issues,  including  the  proposals  for 
amending  10  CFR  parts  20  and  35.  Thi- 
workshop  was  held  in  Atlanta.  Grorgi,*. 
Twenty-one  of  the  Agreement  States 
were  represented,  as  well  as  a 
representative  from  the  City  of  \>'w 
York.  The  major  recommendations  on 
the  rule  provided  by  the  representatives 
may  be  summarized  as  follows: 

(1)  Revise  10  CFR  part  20  to  exclude 
doses  to  individuals  exposed  to  pdtients 
released  under  10  CFR  35.75 

(2)  In  10  CFR  35.75.  retain  the  doM- 
rate  limit  of  0.05  millisievert  (5 
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millirems)  per  hour  at  a 
meter  and  add  b  dose  lir 
^  millisieverts  (0.5  rem)  in 
individuals  e^qjosed  to 

(3)  Retain  the  current 
megabecqxierel  (30-nii 
limit  for  iodine-131  but 
limits  for  other  radionui 
the  recommendations  of 
No.  37.  "Precautions  in 
of  Patients  Who  Have  Re; 
Therapeutic  Amounts  of 
Radionuclides." 

(4)  Do  not  define 
CFR  part  35  because  the 
wording  gives  regulatory 
prerogative  to  confine  pa 
other  than  hospitalizatior 

(5)  Require  tnat  written 
on  how  to  maintain  doses 
individuals  as  low  as 
achievable  be  given  to  the 
patient  and  any  individu 
spend  significant  time  in 
proximity  with  the  patien 

The  NRC  staff  presentei 
report  on  the  requirement ; 
proposed  rule  to  the 
another  public  meeting  in 
in  Tempe.  Arizona.  The 
Slates  were  generally  su 
approach  in  this  proposec 
Transcripts  of  both 
placed  in  and  are  availabi ; 
examination  at  the  NRC 
Document  Room,  2120  L 
(Lower  Level),  VVashingto:  i 
In  addition,  in  ]uly  199: 
"requested  the  Agreement 
provide  comments  on  a 
version  of  the  proposed  : 
restponding,  14  Agreemeni 
generally  supportive  of  thi  i 
this  proposed  rule,  one  w 
opposition,  and  one  was 
support  without  further 
Agreement  State  that  o 
annual  dose  limit  of  5  mil 
rem)  (total  effective  dose 
believed  that  instructions 
maintain  doses  as  low  as 
achievable  to  household  n 
other  individuals  would  n 
followed,  radioactive 
would  be  a  problem,  and 
implants  could  dislodge. 
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V.  Coordination  With  the 
Committee  on  Medical 


Usiis 

The  NRC  staff  presented 
suggestions  for  a  proposed 
Advisory  Committee  on 
Isotopes  (ACMUI)  during . 
meeting  held  in  Rockville, 
October  22  and  za,  1992. 
an  advisory  body^stabli 
the  NRC  staff  on  matters 
administration  of  radioacti  i' 
and  radiation  boia  radioac  t 
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The  major  ACMUI  recommendations  on 
the  proposed  rule  were  to — 

(1 J  Add  a  dose  limit  of  5  millisieverts 
(0.5  rem)  in  1  year  for  individuals 
exposed  to  a  patient  released  with 
radionuclides. 

(2)  Retain  both  the  1,110- 
megabecquerel  (30-millicurie)  activity 
limit  and  the  maximum  dose  rate  of  0.05 
milUsieverts  (5  millirems)  per  hour  for 
patient  release  in  10  CFR  35.75  because 
they  are  a  simple  means  to  show 
compliance  without  assumptions  or 
calculations. 

(3)  Develop  a  regulatory  guide  that 
includes  a  set  of  standardized 
calculations  with  factors  (e.g., 
occupancy  factor)  for  licensees  to 
determine  compliance  with  patient 
release  criteria  on  an  individual  basis. 
Provide  tables  of  acceptable  release 
activities  that  are  radionuclide  specific, 
based  on  exposure  at  1  meter  for  routine 
patient  releases,  with  built-in  safety 
factors  to  avoid  doses  to  individuals 
near  the  5-millisievert  (0.5-rem)  limit. 

(4)  Require  that  written  instructions 
on  how  to  maintain  doses  to  other 
individuals  as  low  as  reasonably 
achievable  be  provided  to  the  patient 
upon  release  from  confinement. 

The  NRC  staff  presented  status  reports 
on  the  requirements  of  the  proposed 
rule  to  the  ACMUI  at  two  other  public 
meetings  in  May  1993,  in  Bethesda. 
Maryland,  and  in  November  1993.  in 
Reston,  Virginia.  The  ACMUI  was 
generally  supportive  of  the  approach  in 
this  proposed  rule.  Transcripts  of  all 
meetings  have  been  placed  in  and  are 
available  for  examination  at  the  NRC 
Public  Document  Room,  2120  L  Street 
NW.  (Lower  Level).  Washington.  DC.r 

VI.  Issues  and  Their  Resolution 

There  are  seven  issues  that  arise  in 
responding  tn  the  two  petitions.  These 
issues  and  thitir  resolution  are  discussed 
below. 

Issue  1:  Should  the  limits  in  10  CFR 
35.75  or  in  20.1301(a)  govern  patient 
rolease?  The  petitioners  requested  an 
annual  dose  limit  of  5  miUisieverts  (0.5 
rem)  for  individuals  exposed  to 
radiation  from  a  released  patient. 

Supporting  Comments 

The  majority  of  commenters  favored  a 
dose  limit  of  5  millisieverts  (0.5  rem) 
per  year  for  individuals  exposed  to 
released  patients  rather  than  the  1 
millisievert  (0.1  rem)  in  10  CFR 
20.1301(a).  The  representatives  from 
Agreement  States  who  attended  the 
public  meeting  held  in  Atlanta,  Georgia, 
on  July  15  and  16. 1992,  and  the  ACMUI 
pubhc  workshop  held  in  October  1992 
in  Rockville,  Maryland,  also  favored  the 
5-millisievert  (0.5-rem)  limit.  Same 


commenters  stated  that  a  dose  limit  of 
5  millisieverts  (0.5  rem)  per  year  for 
individuals  exposed  to  a  patient  is  in 
line  with  the  recommendations  of  the 
ICRP  and  the  NCRP. 

Some  commenters  believed  that  the  5- 
millisievert  (0.5-rem)  limit  is  beneficial 
to  both  the  patient  and  the  family 
because  patients  are  able  to  return  home 
earlier  than  would  be  permitted  if  a  1- 
millisievert  (0.1-rem)  limit  were  used. 
One  commenter  believed  that  the  case 
could  be  made  that  no  limit  should  be 
applied  to  the  patient's  family,  just 
maintain  doses  as  low  as  reasonably 
achievable,  because  there  is  a  benefit  to 
the  family  from  the  patient's  being 
home.  A  ph3'sician  commented  that 
many  patients  come  from  homes  in 
which  no  member  of  the  family  is  under 
the  age  of  30,  and  therefore,  contended 
that  there  was  less  risk  from  radiation 
exposure.  Other  comments  in  favor 
included:  (1)  Hospitalization  can  be  a 
distressing  experience  for  many  cancer 
patients;  (2)  patients  can  develop 
hospital  acquired  infections  if  kept  in 
the  hospital  too  long;  and  (3)  confining 
patients  in  a  hospital  until  the  release 
criteria  are  met  increases  the  dose  to 
hospital  personnel  and  other  patients. 

Controlling  the  cost  of  medical  care 
was  one  of  the  most  cited  reasons  in 
favor  of  the  5-millisievert  (0.5-rem) 
limit.  Concern  was  expressed  that  the 
costs  to  all  parties  involved  (i.e., 
patients,  hospitals,  insurance 
companies,  etc.)  would  dramatically  rise 
if  a  1-millisievert  (0.1-rem)  limit  were 
used.  Commenters  said  a  1-milIisievert 
(0.1-rem)  limit  would  require  longer 
periods  of  hospitalization,  that  many 
outpatients  would  become  inpatients, 
and  that  this  would  be  extremely 
expensive. 

Comments  from  nuclear  power 
utilities  supported  the  S-millisievert 
(0.5-rem)  limit  requested  by  PR."  i-20- 
20.  These  commenters  stated  furtlier 
that  if  the  limit  for  annual  dose  to  the 
public  exposed  to  patients  were  5 
millisieverts  (0.5  rem),  then  the  dose 
limit  should  be  5  millisieverts  (0.5  rem) 
for  all  exposures  to  the  public, 
including  those  from  nuclear  power 
plants,  because  no  demonstrable  health 
effects  have  been  observed  at  chronic 
exposure  levels  of  5  millisieverts  (0.5 
rem). 

Opposing  Comments 

A  citizens'  group  commented  that  any 
amount  of  radiation,  no  matter  how 
small,  carries  a  risk  to  the  recipient. 
Thus,  decisions  that  affect  the  public 
health  should  be  made  strictly  on  the 
basis  of  health,  not  economic 
considerations.  A  second  citizens'  group 
expressed  similar  concerns. 
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A  few  commenters  stated  that  the 
licensee  already  has  the  requested  relief 
because  the  Commission  has  made 
provision  in  10  CFR  20.1301(c)  for 
approval  of  a  licensee's  request  to 
increase  the  annual  dose  limit  to  5 
millisieverts  (0.5  rem)  for  individuals 
exposed  to  a  pctient. 

Response 

The  NRC  has  determined  that  patient 
release  should  be  governed  by  10  CFR 
35.75,  not  10  CFR  20.1301(a).  10  CFR 
35.75  of  the  NRC's  regulations  adopted 
in  1986  (51  FR  36932;  October  16, 1986} 
prohibits  an  NRC  licensee  from 
authorizing  patient  release  until  the 
measured  dose  rate  from  the  patient  is 
less  than  0.05  millisievert  (5  millirems) 
per  hour  at  1  meter  or  the  activity  in  the 
patient  is  less  than  1.110 
megabecquerels  (30  millicuries).  10  CFR 
20.1301(a)  of  the  revised  standards  for 
protection  against  radiation,  adopted  in 
1991  (56  FR  23360;  May  21,  1991). 
requires  a  licensee  to  limit  the  radiation 
dose  of  any  individual  member  of  the 
public  from  licensed  activities  to  less 
than  0.1  rem  (1  millisievert)  (total 
effective  dose  equivalent)  in  a  year. 

The  NRC's  viewr  that  10  CFR  35.75 
governs  patient  release  represents  a 
reasonable  interpretation  of  the 
Commission's  regulations  on  this 
subject.  As  a  general  rule,  requirements 
in  10  CFR  part  35  are  "in  addition  to," 
rather  than  "in  substitution  for," 
compliance  writh  other  NRC 
requirements  including  10  CFR  part  20. 
However,  in  this  case,  the  dose  limit  of 
10  CFR  20.1301(a),  if  it  were  interpreted 
to  apply  to  patient  release,  could  require 
a  license  to  continue  confinement  of  a 
patient  whose  release  would  be 
permitted  under  10  CFR  35.75.  The  NRC 
will  nut  adopt  this  interpretation 
because  that  would  make  10  CFR  35.75 
essentially  meaningless. 

When  the  NRC  proposed  10  CFR 
35.75  (50  FR  30627;  July  25.  1985).  it 
said,  "The  Commission  believes  that 
either  limit  (i.e.,  30  millicuries  of 
activity  or  the  6  milliroentgen  per  hour 
exposure  rate  at  1  meter)  provides  an 
adequate  measure  of  safety  for  the 
general  public  and  that  further 
reductions  in  public  exposure  are  not 
reasonably  achievable  considering  the 
cost  and  potential  for  detrimental  effect 
from  an  unnecessarily  long  hospital 
confinement."  Further,  when  it 
approved  10  CFR  35.75  in  final  form, 
the  NRC  again  said.  "The  NRC  believes 
that  a  30-millicurie  release  limit 
provides  an  adequate  measure  of  public 
health  and  safety."  See  51  FR  36932. 
The  NRC's  conclusion  was  based  on  an 
independent  NRC  public  health  and 
safety  judgement  that  is  specific  to 


patient  release.  This  conclusion  was 
neither  tied  to  nor  designed  to 
implement  the  more  general 
considerations  in  the  10  CFR  part  20 
dose  limits  that  had  already  been 
proposed  when  the  conclusion  of 
adequacy  wasYeached. 

The  NRC  maintains  that  the  public 
health  and  safety  judgement  specific  to 
patient  release  in  10  CFR  part  35  should 
prevail  over  tlie  more  general  10  CFR 
part  20.  The  criterion  in  the  proposed  10 
CFR  part  35,  5  millisieverts  (0.5  rem) 
total  effective  dose  equivalent  per  year, 
excluding  background  or  any 
occupational  exposure,  is  consistent 
with:  The  Commission's  provision  in  10 
CFR  20.1301(c)  for  authorizing  a 
licensee  to  operate  up  to  this  limit  for 
limited  periods  of  time;  the 
recommendations  of  the  International 
Commission  on  Radiological  Protection 
(ICRP)  in  ICRP  Publication  60,2  "1990 
Recommendations  of  the  International 
Commission  on  Radiological 
Protection;"  and  the  recommendations 
of  the  National  Council  on  Radiation 
Protection  and  Measurements  (NCRP)  in 
NCRP  Report  No.  116,'  "Limitation  of 
Exposure  to  Ionizing  Radiation."  F^ch 
of  these  provides  a  basis  for  allowing 
individuals  to  receive  annual  doses  up 
to  5  millisieverts  (0.5  rem)  under  certain 
circumstances.  Both  the  ICRP  and  NCRP 
recommend  that  an  individual  be 
allowed  to  receive  a  dose  up  to  5 
millisieverts  (0.5  rem)  in  a  given  year  in 
situations  where  exposure  to  radiation 
is  not  expected  to  result  in  doses  above 
1  millisievert  (0.1  rem)  per  year  for  long 
periods  of  time,  as  would  be  the  case  for 
doses  from  released  patients.  The 
recommendations  of  the  ICRP  and  NCRP 
are  based  on  their  findings  that  annual 
exposures  in  excess  of  1  millisievert  (0.1 
rem)  to  a  small  group  of  people, 
provided  that  they  do  not  occur  often  to 
the  same  group,  need  not  be  regarded  as 
especially  hazardous.  Therapeutic 
treatments  with  radioactive  materials 
are  limited  to  a  relatively  small 
proportion  of  the  population  and  are  not 
often  repeated  for  the  same  patient. 

Although  the  NRC  adopted  10  CFR 
20.1301(a)  after  10  CFR  35.75.  it  did  not 
intend  to  supersede  10  CFR  35.75.  There 
is  no  indication  in  the  associated 
statements  of  consideration  or  response 
to  comments  that  NRC  intended  to 


^Inlernational  Commission  on  Radiological 
Protection  (ICRP).  "1990  Recommendalions  of  tl.c 
International  Commission  on  Radiological 
Protection. ■■  ICRP  Publication  No.  60  (November 
1990).  Available  for  sale  from  Pergamon  Prgjs.  Int  . 
Elmsford,  NY  10523. 

'  National  Council  on  Radiation  Protection  and 
Measurements.  "Limitation  of  Exposure  to  Ionizing 
Radiation."  NCRP  Report  No.  116  (March  31. 1993). 
Available  for  sale  from  the  NCRP,  7910  Woodmont 
Avenue,  suite  BOO.  Bethesda.  MD  20814-3095. 


supersede  10  CFR  35.75  criteria  when 
10  CFR  part  20  was  amended.  Because 
the  NRC  finalized  10  CFR  35.75  after 
proposing  revisions  to  10  CFR  part  20  in 
1986,  the  NRC's  silence  should  indicate 
that  it  did  not  intend  the  revised 
standards  for  protection  against 
radiation  to  supersede  either  10  CFR 
35.75  or  the  NRC's  underlying  adequacy 
judgement. 

As  reflected  in  the  above  discussion, 
the  NRC's  finding  of  adequacy  with 
respect  to  patient  release  criteria  does 
not  apply  to  or  set  a  precedent  for  the 
operations  of  nuclear  power  plants.  The 
basis  for  the  limit  for  patient  release  is 
justified  by  the  considerations  that 
specifically  anply  to  patient  release. 

To  codify  the  policy  regarding  the 
issue  of  the  applicability  of  10  CFR 
20.1301  to  patient  release',  the  NRC  is 
proposing  to  amend  10  CFR 
20.1301(a)(1)  to  explicitly  exclude  doses 
to  individuals  exposed  to  released 
patients.  In  addition,  10  CFR 
20  1301(a)(2)  would  be  amended  by 
adding  the  words  "exclusive  of  the  dose 
contributions  from  patients 
administered  radioactive  material  and 
released  in  accordance  with  §  35.75"  to 
make  it  clear  that  the  limit  on  dose  in 
unrestricted  areas  does  not  include  dose 
contributions  from  patients 
administered  radioactive  material  and 
released  in  accordance  with  10  CFR 
35.75. 

Issue  2:  Should  the  patient  release 
criteria  in  10  CFR  35.75  be  expressed  as 
a  dose-based  limit  instead  of  being 
expressed  in  terms  of  activity  retained 
in  the  patient  and  dose  rate  at  1  meter 
from  the  patient? 

Supporting  Comments 

While  the  choice  of  a  dose-based  vs. 
an  activity-based  limit  was  not 
presented  as  an  issue  in  the  petitions, 
many  commenters  supported  a  (iose- 
based  limit  of  5  millisieverts  (0.5  rem), 
although  those  same  commenters  also 
generally  supported  retair.ing  an  activity 
limit. 

Some  commenters  and  the  ACN'M 
discussed  the  inadequacy  of  the  current 
activity-based  limit  in  10  CFR  p:irt  35  U> 
deal  with  new  techniques  such  as  the 
use  of  radiolabeled  antibodies. 

Supporting  Comments 

PRM-20-20  requested  that  patients 
given  1,110  megabecquerels  (30 
millicuries)  of  iodine-131,  or  more,  be 
hospitalized  and  released  in  accordance 
with  the  guidelines  of  NCRP  Report  No. 
37,  and  that  the  maximum  activity  that 
a  patient  can  be  released  with  for  a 
specific  nuclide  be  consistent  with  the 
calculations  methodology  of  NCRP 
Report  No.  37.  Many  commenters  and 
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requirement  was  not  retained  because 
the  doses  from  a  released  patient  are 
different  for  different  radionuclides  that 
have  the  same  activity.  Likewise,  a 
release  criterion  based  on  dose  rate  from 
the  patient  is  not  a  uniform  indicator  of 
dose  because  the  total  dose  depends  on 
the  effective  half-life  of  the  radioactive 
material  in  the  body  of  the  patient  and 
other  factors,  which  will  differ  for 
different  materials. 

In  most  cases,  the  dose  received  by  an 
individual  exposed  to  the  patient  will 
be  from  external  exposure.  However,  in 
the  case  of  a  breast-feeding  mother,  the 
infant  could  be  exposed  following 
ingestion  of  breast  milk.  In  this  case,  the 
5-millisievert  (0.5-rem)  limit  applies  to 
the  infant  as  the  individual  likely  to 
receive  the  highest  exposure. 

To  help  licensees  easily  determine  if 
they  may  authorize  the  release  of  a 
patient,  a  draft  regulatory  guide, 
published  concurrently  with  this 
proposed  rule,  contains  a  table  that 
specifies  the  activity  of  commonly  used 
radionuclides  with  which  a  patient  can 
be  released  in  compliance  with  the 
proposed  dose  limit.  The  table  in  the 
draft  guide  provides  a  simple  method  to 
demonstrate  compliance  that  assumes 
no  biological  elimination  of  the 
radioactive  material.  For  example,  in  the 
case  of  iodine-131,  the  value  specified  is 
1,200  megabecquerels  (33  millicuries). 
The  draft  regulatory  guide  also  offers 
guidance  for  the  licensee  who  chooses 
to  calculate  activities  at  which  patient 
release  may  be  authorized  based  upon 
case  specific  information.  Single  copies 
of  the  draft  regulatory  guide  are 
available  as  indicated  in  the  ADDRESSES 
heading. 

The  0.05  millisievert  (5  millirems)  per 
hour  at  1  meter  dose  rate  limit  was  not 
retained  in  the  regulation  because,  in 
essence,  consideration  of  the  dose  rate 
is  included  in  calculating  the  activity 
for  each  of  llie  radionuclides  specified 
in  the  draft  regulatory  guide,  in 
addition,  the  draft  regulatory  guidi-  now 
relates  Ihe  dose  rate  with  the  rcli;asc 
<:riIiTia  in  the  proposed  10  CFR  35.75. 

Ni;uer  techniques,  such  as  Ihe 
therapeutic  u.si;  of  radiok.beind 
antibodies,  involve  the  adminislratiun 
of  perhaps  as  much  as  several 
gigabecquerels  (hundreds  of 
millicuries).  The.se  newer  techniques 
require  ihat  a  patient  remain  under  the 
control  nf  the  licensee  for  a  much  longer 
period  of  lime  before  the  current  release 
criteria  can  be  met.  By  changing  the 
basis  for  the  release  of  patients  in  the 
proposed  rule  to  an  annual  dose  limit, 
the  activity  or  resulting  dose  rate  are  no 
longer  the  only  limitmg  factors  upon 
which  a  patient  release  is  based.  Under 
the  proposed  rule,  the  dose  would  be 


the  determining  criteria,  irrespective  of 
the  amount  of  radioactive  materia) 
administered  or  the  potential  pathwavs 
of  exposure  of  individuals  as  a  result  of 
contact  with  the  patient.  This  is 
particularly  important  for  proper  control 
of  some  types  of  materials,  such  as 
strong  beta  emitters,  which  do  not  pose 
a  large  external  dose  hazard.  In  these 
cases,  dose  through  inhalation  or 
ingestion  of  contamination  could  be 
significant  pathways  and  must  be 
accounted  for  in  a  calculation  for 
compliance.  To  demonstrate  compliance 
with  the  proposed  rule  in  this  situation, 
the  optional  calculational  method 
described  in  the  draft  regulatory  guide 
could  be  used,  potentially  resulting  in 
an  earlier  patient  release  than  would 
otherwise  have  been  allowed,  while  still 
providing  the  specified  level  of 
protection. 

Issue  3.  Should  the  calculational 
methodology  in  NCRP  Report  No.  37. 
"Precautions  in  the  Management  of 
Patients  Who  Have  Received 
Therapeutic  Amounts  of 
Radionuclides,"  be  an  acceptable  means 
to  demonstrate  compliance  with  the 
proposed  rule? 

Issue  4.  Should,  as  the  ACNM 
requested,  the  word  "confinement"  be 
defined  to  include  confinement  in  a 
private  residence? 

Supporting  Comments 

The  ACNM  petitions  stated  that  10 
CFR  35.75  soems  to  mandate 
hospitalization  as  the  onlv  place  of 
confinement  for  patients  receiving 
radiopharmaceutical  therapy  for 
compliance  with  10  CFR  35!75.  The 
ACNM  petitions  also  stated  that  10  CFR 
35.75  overlooks  the  merits  of  a 
necessary  option,  temporarv  home 
confinement,  for  outpatient 
radiopharmaceutical  therapy  at  levels 
exceeding  1,110  megabecquerels  (30 
millicurii'^s).  This  petition  further  sl.:!i  d 
that  patients  containing  quanlilies  wp  to 
14.800  me<;abecqui>iels  (400  millii  nric^) 
(jf  iodine-131  could  be  confined  in  ;: 
privati;  residence,  a.s  justified  by 
publislied  SI  ientific  p.ipers  thai  (  oii!>  jui 
that  home  (:(jnfini;ment  of  such  patienis 
would  not  adversely  affect  public  h.  ..l:h 
and  safetv. 

Another  (.oinmeiiter  supported  l.ojiie 
confinement  because  it  would  gre.ilK 
improve  patient  comfort  while  reducing 
medical  tvxpcsndituresbv  a  consider;:b!e 
amoimt.  and  ihat  this  can  be 
accomplished  without  any  significant 
risk  to  the  public.  Some  commenters 
believed  Ihat  patients  confined  at  hdnie 
with  as  much  as  14.800  megabecquerels 
(400  millicuries)  of  iodine-131  would 
not  create  a  safety  hazard  to  the  publn 
if  simple  precautions  were  followed. 


Several  commenters  believed  that 
they  had  been  told  by  the  NRC  that  the 
use  of  the  term  confinement  in  10  CFR 
35.75  provided  for  a  nonhospital  option 

A  couple  of  commenters  suggested 
that  if  a  patient  is  medically  capable  of 
self-care,  informed  and  cooperative, 
release  in  amounts  greater  than  1,110 
megabecquerels  (30  millicuries)  is 
sensible. 

Opposing  Comments 

The  Conference  of  Radiation  Control 
Program  Directors  (CRCPD)  commented 
that  confinement  should  not  be  defined 
in  10  CFR  part  35  because  the  present 
wording  already  provides  the  option  to 
confine  patients  by  means  other  than 
hospitalization. 

An  Agreement  State  representative 
remarked  that  it  is  not  realistic  to 
believe  that  a  person  will  go  home  and 
lock  themselves  in  a  room  for  two  to 
three  days  with  limited  contact  with 
family  and  friends.  Another  Agreement 
State  representative  maintained  it  is 
difficult  lo  control  actions  of  an 
ambulatory  patient  and  difficult  to 
ensure  that  the  patient  has  remained  in 
confinement.  This  commenter  also 
noted  that  the  ACNM  definition  does 
qot  address  transportation  to  a  confined 
area  in  a  private  residence  that  would 
prohibit  a  patient  from  using  public 
transnortation. 

A  former  radiopharmaceutical  therapy 
patient  opposed  the  changing  of  the 
existing  requirements.  He  said  that 
cutting  hospital  costs  by  releasing 
highly  radioactive  patients  mav  afford 
short-term  economic  benefits  for  health 
care  providers  but  it  carries  serious 
health  and  safety  risks  to  the  family  and 
the  public.  He  also  indicated  that  some 
people  would  have  a  difficult  time 
following  the  extensive  advice  that  is 
given  as  to  the  precautions  to  be  taken 
on  returning  home. 

Some  commenters  expressed  the 
belief  that  release  from  a  hospital  with 
activities  as  high  as  14.800 
megabecquerels  (400  millicuries)  of 
iodine-131  is  dangerous  to  public  health 
and  safety 

Response 

The  NRC  has  decided  that  the  term 
"confinement"  should  be  deleted  from 
the  proposed  revision  to  10  CFR  35.75. 
Instead,  the  proposed  rule  language  now 
uses  the  phrase  "licensee  control."  The 
NRC  believes  that  the  phrase  "licensee 
control"  more  clearly  reflects  the  NRC's 
intent. 

The  phrase  "licensee  control"  refers 
to  the  ability  of  the  licensee  to 
demonstrate  that  it  can  control  doses  to 
other  individuals  from  the  patient,  as 
well  as  the  spread  of  radioactive 


material.  The  licensee  maintains  control 
both  from  the  location  of  patients  and 
by  the  actions  the  licensee  takes  to 
control  doses.  Although  licensee  control 
does  not  necessarily  restrict  a  patient  to 
a  hospital,  the  location  of  the  patient 
must  be  listed  as  a  place  of  use  on  the 
license  or  a  license  amendment  must  be 
issued  pursuant  to  10  CFR  35.13(e). 
Additional  choices  would  be  available 
(e.g..  hospices  or  nursing  homes)  as  long 
as  the  licensee  can  demonstrate  that  it 
can  control  doses  to  other  individuals  as 
well  as  the  spread  of  radioactive 
material. 

The  NRC  believes  that  there  is  a 
distinct  difference  between  a  patient 
being  "confined"  in  a  hospital  and 
"confined"  in  a  home.  In  hospital 
confinement,  the  licensee  has  control 
over  access  to  the  patient  as  well  as 
having  trained  personnel  and 
instrumentation  available  for  making 
radiation  measurements  not  typically 
available  at  the  patient's  home.  In 
addition,  while  under  licensee  control, 
a  licensee  has  control  over  the  do.se  by 
limiting  the  amount  of  time  that 
individuals  are  in  close  proximity  to  the 
patient.  Therefore,  as  a  general  practice, 
the  NRC  does  not  want  licensees  to  use 
a  patient's  home  for  the  purpose  of 
confining  the  patient. 

Issue  5.  Should  10  CFR  20.1301(d) 
require  compliance  with  Environmental 
Protection  Agency  (EPA)  regulations? 
PR.M-20-20  stated  that  compliance  with 
the  EPA's  Clean  Air  Act  air  effluent 
standards  would  cost  medical  facilities 
5100,000,000  per  year,  which  woidd  be 
added  to  national  heallh  care  costs. 

Supporting  Comments 

Most  comments  from  physicians  and 
medical  associations  expressed  concern 
over  redundant  NRC  and  EPA 
regulations  contained  in  40  CFR  61 
resulting  from  the  EPA's  limitation  on 
air  effluent  from  NRC-licensed  fac  ilities. 

Opposing  Comnients 

No  opposing  comments  were 
received. 

Response 

.The  EPA  nrgulations  referenced  in  10 
CFR  20.1301(d)  are  contained  in  40  CFK 
part  190,  which  deals  only  with  doses 
and  airborne  emissions  from  uranium 
fuel  cycle  facilities.  40  CFR  part  190 
does  not  apply  to  hospitals  or  to  the 
release  of  patients.  Furthermore,  10  CFK 
20.1301(d)  does  not  incorporate  the 
EPA's  Clean  Air  Act  standards  in  40 
CFR  part  61  that  apply  to  hospitals.  The 
NRC  is  separately  pursuing  actions  with 
the  EPA  to  minimize  the  impact  of  dual 
regulation  under  the  Clean  Air  Act. 


Because  the  reference  to  EPA 
regulations  in  10  CFR  20.1301(d)  has 
nothing  to  do  with  the  patient  release 
issue  and  has  no  impact  on  the 
petitioner,  the  NRC  will  not  grant  this 
request  of  the  petitioner. 

Issue  6.  Should  the  regulations 
require  that  patients,  upon  release, 
receive  written  instructions  on  how  to 
maintain  doses  to  other  individuals  as 
low  as  reasonably  achievable? 

Supporting  Comments 

PRM-20-20  recommended  educ;ation 
of  the  patient  and  the  care  provider 
Some  commenters  supported  written 
instructions  for  the  patient  upon  release 
Representatives  from  the  Agreement 
States  who  attended  the  public 
workshop  held  in  Atlanta,  Georgia,  on 
July  15  and  16.  1992.  and  the  ACMUI 
public  workshop  held  in  October  1992 
in  Rockville.  Maryland,  also  agreed  with 
this  concept. 

Opposing  Comments 

A  physician  stated  that  instructions 
regarding  patient  activities  significantly 
increase  apprehension  needlesslv. 

Response 

The  NRC  agrees  that  written 
instructions  on  how  to  maintain  doses 
as  low  as  reasonably  achievable  to 
people  exposed  to  released  patients 
should  be  provided.  These  written 
instructions  would  sp(?cify  what  actions 
should  or  should  not  be  taken  bv  the 
released  patients  and  by  the  individuals 
potentially  exposed.  In  fact,  written 
instructions  are  already  requiretl  undiT 
10  CFR  35.315(a)(6)  and  35.415(a)(5). 
I'nder  the  proposed  10  CFR  35.75(b). 
when  the  total  effective  dose  equivalent 
to  any  individual  other  than  the 
released  patient  is  likely  to  exceed  1 
millisievert  (0.1  rem)  from  a  singht 
administration,  the  licensee  would  he 
required  to  provirlc  written  insfruc:tions 
to  the  patient  on  how  to  maintain  doses 
as  low  as  reasonably  achievable  to 
household  members  and  other 
individuals.  If  the  dose  to  anv 
individual  exposed  to  the  patient  is  not 
likely  to  exceed  1  millisievert  (0.1  rem), 
instructions  arc  not  required  ln:t  thi* 
physician  could  give  any  instriirtions 
that  he  or  she  considers  desirable. 

Written  instructions  provide  an 
available  reference  after  Ihe  patient's 
release,  if  questions  regarding  patient 
care  arise.  Written  instructions  reduce 
the  chance  of  misunderstanding  the 
licensee's  instructions  as  verbal 
instructions  may  not  be  properly 
conveyed  to  persons  not  present  at  the 
lime  of  release.  The  NRC  also  believes 
that  providing  written  instructions  will 
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administrations  requiring  records 
involve  iodine-131  therapeutic 
administrations  and  a  few  diagnostic 
procedures  using  iodine-131. 
Recordkeeping  would  affect  less  than 
one  percent  of  all  administrations.  (For 
further  information,  see  the  re^latory 
analysis  for  the  proposed  rule.  Single 
copies  of  the  draft  regulatory  analysis 
are  available  as  indicated  in  the 
ADDRESSES  heading.) 

The  proposed  record  retention  period 
of  3  years  is  consistent  with  similar 
recordkeeping  requirements  in  10  CFR 
parts  20  and  35. 

VII.  Summary  of  the  Proposed  Changes 

This  section  summarizes  the 
regulation  changes  that  are  being 
proposed.  The  NRC  proposes  to  amend 
10  CFR  20.1301(a)(1)  to  specifically 
state  that  the  dose  to  individual 
members  of  the  public  from  a  licen.sed 
operation  does  not  include  doses 
received  by  individuals  exposed  to 
patients  who  were  released  by  the 
licensed  operation  under  the  provisions 
of  10  CFR  35.75.  This  is  not  a 
substantive  change  but  clarifies  the  NRC 
policy  that  patient  release  is  governed 
by  10  CFR  35.75,  not  10  CFR  20.1301. 
as  discussed  above  under  Issue  l. 

The  NRC  proposes  to  amend  10  CFR 
20.1301(a)(2)  to  specifically  state  that 
Ihe  limit  on  dose  in  unrestricted  areas 
does  not  include  dose  contributions 
from  patients  administered  radioactive 
material  and  released  in  accordance 
with  10  CFR  35.75.  The  purpo.se  of  this 
change  is  to  clarify  that  licensees  are  not 
required  to  control  areas,  such  as  a 
wailing  room,  simply  because  of  the 
presence  of  a  patient  released  pursuant 
to  10  CFR  35.75.  If  a  patient  is  not 
required  lo  b(>  confined  pursuant  lo  10 
CFR  35.75.  licensees  are  not  required  lo 
limit  Ihe  radiation  dose  to  members  of 
Ihe  public  (e.g..  visitor  in  a  wailing 
room)  from  a  patient  lo  0.02  inillisievc^rl 
{Z  miiiiroms)  in  any  one  hour.  Patient 
wailing  rooms  or  hospilal  rooms  mwi] 
only  bo  controlled  for  those  palienis  not 
meeting  the  release  criteria  in  10  CFR 
35.75. 

The  NRC  propo.ses  to  adopt  a  mnv  10 
CFR  35.75(a)  lo  change  ihe  palieni 
release  criteria  from  30  milli(  urii's  of 
activity  in  a  patient  or  a  dose  rale  of  5 
millirenis  per  hour  at  1  meter  from  a 
patient  lo  a  dose  limit  of  5  millisieverts 
(0.5  rem)  in  any  one  year,  excluding 
background  or  any  occupational 
exposure,  to  an  individual  from 
exposure  to  a  released  patient.  The 
reasons  for  this  change  were  discussed 
above  under  Issue  2.  In  brief,  a  dose- 
based  limit  provides  a  single  limit  that 
can  be  used  to  provide  an  equivalent 
level  of  risks  from  all  radionuclides. 


Also,  the  proposed  changes  are 
supported  by  the  recommendations  of 
the  ICRP  and  NCRP  that  an  individual 
can  be  allowed  to  receive  an  annual 
dose  up  to  5  millisieverts  (0.5  rem)  in 
temporary  situations  where  exposure  to 
radiation  is  not  expected  to  result  in 
doses  above  1  millisievert  (0.1  rem)  for 
long  periods  of  time. 

Doses  among  individuals  who  may 
come  in  contact  with  a  released  patient 
are  highly  variable  and  reflect  the 
crucial,  but  difficult  to  define, 
parameters  of  time,  distance,  and 
shielding.  Although  all  members  of 
society  have  the  potential  for  exposure 
to  a  released  patient,  based  on  time  and 
distance  considerations,  it  is  reasonable 
to  conclude  that  for  the  overwhelming 
majority  of  released  patients,  the 
maximally  exposed  individual  is  likely 
to  be  one  who  is  aware  of  the  patient's 
condition  such  as  the  primary  care- 
giver, a  family  member,  or  anv  other 
individual  who  spends  significant  time 
close  to  the  patient. 

The  NRC  proposes  to  adopt  a  new  10 
CFR  35.75(b)(1)  to  require  that  the 
licensee  provide  released  patients  wilh 
written  instructions  on  how  to  maintain 
as  low  as  reasonably  achievable  doses  to 
other  individuals  if  the  total  effective 
dose  equivalent  to  any  individvial  other 
than  the  released  patient  is  likely  to 
exceed  1  millisievert  (0.1  rem)  in  an\ 
one  year.  A  requirement  for  written 
instructions  for  certain  patients  was 
already  contained  in  10  CFR 
35.315(a)(6)  and  35.415(a)(5)  The 
proposed  requirement  would  add 
approximately  50,000  palienis  per  vcar 
who  are  administered  iodine-131  for  the 
Ireatmont  of  hyperthyroidism.  The 
purpose  of  the  written  instructions  is  to 
maintain  as  low  as  reasonably 
achievable  doses  to  individuals  (■vposed 
lo  palienis,  as  discussi.'d  in  more  lii  i.iil 
under  Issue  (j. 

The  NRC  proposes  lo  revise  10  CFR 
35.75(b)(2)  to  require  that  licensi  es 
maintain  a  ri'cord  of  the  basis  for  the 
patient's  release  for  three  vears.  Thi-se 
records  nuist  include  the  calcul-.tions 
performed  lo  determine  the  total 
effective  dose  equivalent  of  the 
individual  likely  to  ri;ceive  the  hi.chcs) 
dose  if  the  total  (jffeclivc  do.•^e 
equivalent  to  any  individual  other  Ih.ui 
Ihe  released  patient  is  likely  lo  cm  ecd 
1  millisievert  (0.1  rem)  in  a  year  from 
a  single  administration.  It  is  anticipated 
that  this  fequirement  will  be  met  by 
either  a  notation,  such  as  a  reference  to 
the  applicable  regulatory  guide  or 
calculation(s)  to  be  retained  in  the 
patient's  file.  The  major  purpose  of  the 
change  is  to  provide  the  basis  for 
controlling  the  dose  to  individuals 
exposed  lo  a  patient  who  may  receive 


more  tlian  one  administration  in  a  year, 
as  discussed  above  under  Issue  7. 

Finally,  the  NRC  proposes  to  amend 
its  requirements  on  written  instructions 
in  10  CFR  35.315(a)(6)  and  35.415(a)(5). 
These  regulations  already  required 
written  instructions  in  certain  cases,  but 
the  phrase  "if  required  by  §  35.75(b)" 
was  added.  The  purpose  of  this  c)iange 
was  to  ensure  internal  consistency 
within  10  CFR  part  35  on  when  written 
instructions  must  be  provided. 

V'lII.  Consistency  with  1979  Medical 
Policy  Statement 

On  February  9.  1979  (44  FR  8242).  the 
NRC  published  a  Statement  of  General 
Policy  on  the  Regulation  of  the  Medical 
L'ses  of  Radioisotopes.  The  first 
statement  of  this  policy  states  that,  "Thi! 
NRC  will  continue  to  regulate  the 
medical  uses  of  radioisotopes  as 
necessary  to  provide  for  the  radiation 
safety  of  workers  and  the  general 
public."  The  proposed  rule  is  c(msistent 
with  this  statement  because  its  purpose 
is  to  provide  for  tlie  safely  of 
individuals  exposed  to  patier.ts  who  are 
r'dministered  radioactive  materials. 

The  second  statement  of  the  policy 
states  that,  "The  NRC  will  regulate  the 
rjdiation  safety  of  patients  where 
justified  by  the  risk  to  patients  and 
u  lii^re  voluntary  standards,  or 
compliance  with  these  standards,  are 
inadequate."  This  statement  is  not 
relevant  to  the  proposed  rule  because 
the  proposed  rule  does  not  affect  the 
^.)fe!y  of  patients  them.scdves  but  affects 
the  safety  of  individuals  exposed  to 
p.itients. 

The  third  stateuuMit  of  the  policy 
states  that.  "The  NRC  will  minimize 
intrusion  into  medical  judg«'ments 
-iftecting  patients  and  into  other  artMs 
lf,idili();i.-.liy  coasidored  to  be  a  part  of 
tiic  prartice  of  medicine.  "  The  proposed 
;;d<'  is  consistent  with  this  stateuuijit 
iM.-c.uise  it  places  no  r(rquirt:m(?nfs  on  tlif 
administration  of  radioactive  materiiils 
t'l  ji'iiients  and  because  the  rehasf-  of 
()a'!i  iits  ndn;inistered  raditiat.tive 
[!:  :t>T:als  has  hing  betfti  considiTcd  ,i 
.'■:!;!aer  of  regulatory  conceni  rat!u-r  !!:.;!•. 
s<de'.y  a  matter  of  medical  judgt;iuent. 
'       riu;s.  the  proposed  rule  is  consider.-'! 
■ii  be  consistent  with  the  l«i7<i  un  dir  al 
polity  statement. 

IX.  Issue  of  Compatibility  for 
.Agreement  States 

The  NRC  believes  that  the  {)ro[)osed 
:!io<lifications  to  10  CFR  20.1301(a)  and 
10  CFR  35.75  should  be  [Jivision  1  and 
2  items  of  compatibility.  n;spectivelv. 
because  the  patient  release  criteria 
required  by  the  rule  are  the  niininuun 
re(]uirements  necessary  to  ensure 
adequate  protection  f>f  ptihlic  hf«Ifh  and 


safety.  However,  representatives  of  the 
Agreement  States  who  attended  the 
public  workshop  held  in  Atlanta. 
Georgia,  on  July  15  and  16. 1992.  have 
recommended  that  the  proposed 
changes  to  10  CFR  part  35  should  not 
be  a  matter  of  compatibility  (i  e.. 
Division  3)  for  the  Agreement  States.  In 
addition,  two  Agreement  States  in  their 
written  comments  on  the  draft  rule 
review'ed  in  July  1993  addressed  the 
issue  of  patient  release  under  10  CFR 
part  35  as  a  Division  3  matter.  Under 
Division  2  status,  the  Agreement  States 
must  address  the  changes  and  may 
adopt  more  stringent  requirements,  but 
may  not  adopt  less  stringent  provisions 

X.  Finding  of  No  Significant 
■  Environmental  Impact:  Availability 

The  .\RC  has  determined  under  the 
National  Environmental  Policy  Act  of 
19B<^.  as  amended,  and  the 
Commission's  regulations  in  Subpart  A 
of  10  CFR  part  51.  that  the  proposed 
amendments,  if  adopted,  would  not  be 
a  major  Federal  action  significantly 
affecting  the  quality  of  the  human 
environment  and  therefore,  an 
environmental  impact  statement  is  not 
required  The  proposed  atnendment 
would  clarify  the  pertinent  regulatory 
language  to  reflect  e.vplicitly  the 
relationship  between  10  CFR  part  20 
and  part  35  with  respect  to  release  of 
palients.  and  revise  the  reh:asc  criteria 
for  patients  receiving  radioactive 
material  for  medical  use  from  an 
activity-based  standard  to  a  dose;  basis. 
IJecause  the  risk  basis  of  the  current' 
regulation  remains  unchanged,  it  is 
expected  that  there  would  be  no 
significant  change  in  radiation  do.sc  to 
the  public  as  a  result  of  the  revisi^d 
ret;ulation. 

The  draft  environmental  assessment 
and  finding  of  no  signific.int  impac  t  t>;i 
which  this  determination  is  based  is 
available  for  inspection  at  Ihe  NRC 
Public  Document  Room.  2120  L  Strct-i 
N\V.  (I.o'.ver  Level).  Washington.  DC. 
S!;i;Ii'  ciipirs  of  the  dr.ift  <.;\vin)nrTifnt.-,'i 
as>-."ss:i!eu»  ,.ni  tht!  findia;4  of  u<i 
significant  inipact  are  av,ii!,i!ilc  .is 
i:idi<  ated  in  thi;  FOR  FURTHER 
INFORMATION  CONTACT  he  idim;, 

XI.  I'aperwork  Reduction  .-Xrt 
Statement 

This  propo,sed  rule  amcu(!s 
information  collection  requiremenls  that 
iw  subject  to  the  Paperwork  Reductio:'. 
Act  of  HiftO  (44  U.S.C.  3501  ct  sty.]. 
This  rule  has  been  submitted  to  tht; 
Office  of  Management  and  Budget  for 
review  and  approval  of  the  information 
( oll(;ction  requirements. 

The  public  reporting  burden  for  this 
'  oHfction  of  information  is  estimated  fn 


average  0.42  hours  per  response, 
including  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 
Send  comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden,  to 
the  Information  and  Records 
Management  Branch  (MNBB-7714). 
U.S.  Nuclear  Regulatory  Commi.ssion. 
Washington.  DC  20555^001;  and  to  the 
Desk  Officer.  Office  of  Information  and 
Regulatory  Affairs.  NEOB-3019  (3150- 
0010).  Office  of  Management  and 
Budget.  Washington,  DC  20503 

XII.  Regulatory  Analysis 

1  he  NRC  has  prepared  a  n^ulatory 
analysis  (NUREG-1492)  for  the 
proposed  amendment.  The  analysis 
examines  the  benefits  and  impacts 
considered  by  the  NRC.  The  regulatory 
analysis  is  available  for  inspection  at  the 
NRC  Public  Document  Room  at  2120  L 
Street  NW.  (Lower  Level),  Washington. 
DC.  Single  copies  are  available  as 
indicated  under  the  FOR  FURTHER 
INFORMATION  CONTACT  he.idin^. 

XIII.  Regulatory  Flexibility 
Certification 

.As  required  by  the  Rcgulalorv 
Flexibility  Act  rlf  1980.  5  U.S.C.  r.u.':(bl. 
the  NRC  certifies  that,  if  adopted,  this 
proposed  rule  would  not  have  a 
significant  «:onf)mic  impact  on  ri 
substantial  numlwr  of  small  entities.  .\s 
a  result  of  the  revised  regulation,  the 
impact  would  not  be  significant  because 
the  revised  regulation  basically 
nprf'sfjii's  a  continuation  of  (urrfil 
practice. 

The  NRC  is  seeking  public  conutunt 
on  the  initial  regulatory  fit-xibilily 
rerlincation.  The  NRC  is  particulartv 
seeking  conmu'ut  from  small  entities  as 
lii'fi.'ied  under  the  NRC's  size  standards 
publisi).;d  on  Novembe.- (),  ]q<)l  ("f.  [R 
"itifiTJ).  as  to  how  llie  re<4u!iitin:is  ■.vill 
atlet:t  them  and  how  th.e  regul  .;;m:> 
(i:  ly  be  tieHMl  or  othervvi.st;  mcid.;i.d  'n 
impose  leiis  stringejit  re{[uire:;iet;;-.  on 
>r!iall  entities  while  slill  adequ  iti'ly 
protecting  the  public  lnMith  and  s.d-'ty 
Any  small  inifity  subject  to  this 
ri's4ul.ition  who  deferminc-s  Ilia!.  li'(  ..ase 
I 'fits  size,  it  is  likely  lo  bear  a 
d:s[;riiportionate  adverse  erifinoniii 
impact  shoidd  offer  t oinments  th.it 
s[)e(:ifi(  ally  disc:uss  the  following  iti:u;s 

(a)  The  licensee's  size  and  how  the 
pr(jpos<-d  regulation  w(Uiid  result  in  .i 
siguifi(  ant  economic:  burden  i>r  whether 
the  resources  necessary  to  impleme;:! 
this  amendrmint  could  be  more 
>*ffei.iively  used  in  otluT  wav>  't- 
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optimize  public  health  a  [id  safety,  as 
compared  to  the  econom  ic  burden  on  a 
larger  licensee; 

(b)  How  the  proposed  egulation 
could  be  modified  to  tak  >  into  account 
the  licensee's  differing  n  "eds  or 
capabilities; 

(c)  The  benefits  that  w  )uld  accrue,  or 
the  detriments  that  woul  i  be  avoided,  if 
the  proposed  regulation   were  modified 
as  suggested  by  the  licen  ec; 

(d)  How  the  proposed  i  egulation.  as 
modified,  could  more  clc  sely  equalize 
the  impact  of  NRC  reguia  :ions  or  create 
more  equal  access  to  the  lenefits  of 
Federal  programs  as  opp<  sed  to 
providing  special  advent  ges  tf>  any 
individual  or  group;  and 

(e)  How  the  proposed  r  egulation.  as 
modified,  would  still  adv.  ijuatelv  protect 
the  public  health  and  saf(  ty. 

The  comments  should  w  sent  to  th<^ 
SrcmtHry  of  the  ^or^mis^  on,  U..S. 
Nuclear  Regulatory  Comr  lission. 
Washington,  DC  20555.  A  TTN: 
Docketing  ai:d  Service  Br  mch.  Hand 
deliver  comments  to  115.'  5  Rockville 
Pike.  RfK:kville,  Marj'lant .  betvween  7:45 
a.m.  and  4:15  p.m  Feder;  1  wox'kd.sys. 

XIV.  Backfil  Analysis 

The  NRC  has  determiiu  il  ihal  the 
backfit  nilo,  10  CFR  50.lt  f).  does  not 
apply  to  this  proposed  ni  b  and, 
therefore,  that  a  b.ickfit  si  nlysis  is  not 
required  for  this  proposer  rule,  because 
these  amendments  do  not  involve  any 
provisions  which  would  i  npose  b.nrkfits 
ns  defineil  in  10  CFR  50.1  )y(n)(l) 


XV.  List  of  Subiec:ls 

l()(.Fn  ii(:rt2n 

Byprotluct  miiti-ri.il.  Lu  -n-sed 
material.  Nuclear  material^.  Nuclear 
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power  pl.infs  and  rtjactors 


s.'!fety  and  health,  Packagi  ig  and 
conlainiTs,  Penahy,  Rndia 
protection.  Reporting  and 
rr:quin?men!s,  Spe«:ial  nuc 


Soun 
(ii.spi,-..;. 

in  cm  nan  :l-j 


ion 

ecording 
ear  niati;ri.il. 


!r:aleri.!l.  Waste  treitmeiit  and 


Uypruduct  mateiini,  Crii  liual  penaltv 
Drug-s.  Health  facilities.  H.  allh 
professions.  Incorporation  by  reference 
Medical  devices.  Nuclear  i  latcrials. 
nccup;;fional  safety  an«l  h  lallh.  Penalty. 
Radiation  protection,  Rep(  rling  ;mm\ 
re«:ordkt^ip!i!g  requircmtm 

For  the  reasons  set  out  ii  tht 
pnjamble  and  under  the  ai;  thority  of  the 
Atomic  Energy  Act  of  195-4 ,  as  amended; 
the  Energy  Reorganization  Act  of  1974, 
as  amended;  and  5  U.S.C.  !  53;  the  NRC 
is  proposing  to  adopt  the  I  dlowing 
amendments  to  10  CFR  pai  Is  20  and  .15 


Occupation.il 


PART  20— STANDARDS  FOR 
PROTECTION  AGAINST  RADIATION 

1.  The  authority  citation  for  part  20  is 
revised  to  read  as  follows: 

Authority:  Set:s.  53,  63,  65,  81, 103, 104, 
161.  182,  186,  68  Stat.  930.  933,  935.  936, 
937,  948,  953,  955,  as  amended  {42  IJ..S.C. 
2073,  2093,  2095,  2111.  2133,  2134.  2201, 
2232,  2236),  sees.  201.  as  amended,  202,  206. 
88  Slat.  1242,  as  aitiendj-d,  1244,  l2-i6  (U.S.C 
5841.5842.  5H46). 

2.  In  §  20.1301,  paragraph  (a)  is 
n?vised  to  read  as  follows: 

§  20. 1 301     Dose  limits  for  r ndi vrdual 
members  of  the  pubtic. 

(a)  Each  licensee  shall  c«)n<l;n.t 
operations  so  that — 

|1)  The  total  effective  dose  equivalent 
to  individual  members  of  the  public 
from  the  licensed  operation  does  not 
exceed  0.1  rem  (1  mSv)  in  a  yecr, 
exclusive  of  the  dose  contributions  from 
the  licensee's  disposal  of  radioactive 
material  into  sanitary  sewerage  in 
accordance  with  §  20.2003  and  from 
patients  admini.stered  radioactive 
material  and  released  in  accordan*  e 
with  §35.75,  and 

(2)  The  dose  in  any  unrestricted  area 
from  e.xternal  sources,  exclusive  of  the 
<lose  contributions  from  patients 
administered  radioactive  material  ijnd 
released  in  accordance  with  §35.75, 
dcM^s  not  exceed  0.002  rem  (0.02  m.Sv) 
in  any  fine  hour. 


PART  35— MEDICAL  USE  OF 
BYPRODUCT  MATERIAL 

3.  The  authority  citation  fur  p.irl  35 
<  iintinui^s  to  read  as  follows: 

Authority:  Sics.  81.  161,  182,  lii:;,  JmI  .Si..l 
;);i5,  948.  ■i.=j3,  9.54,  as  ainer,().:d  (42  !  '..S.C. 
2111,  2201,  22.)2,  223:0:  s.>r  2(11.  88  .St.if 
12-J2,  as  anu-iiiir;!  (42  l.l.S.C.  .'■.;}4)}. 

4.  In  §35.8,  paragraph  (!ij  is  n  ■.  tscd  to 
n;ad  as  follows: 

§35.8    Information  coltection 
»equirements:  0M9  approval. 

•  »         »         •         » 

(l>) '!'!)!!  approvi-il  inrctijii.iticiu 
1 1)11(1  ii(m  requiiemenf.';  cont.iineil  iu 
this  part  appear  in  §§  35.12.  35.13, 
35  14.  35.21,  35.22,  35.23,  3.5.27.  35.2'.), 
35.13.  35.50,  35  51,  35.53,  35.59,  35.»jO, 
3.5.61,  35.70,  35.75,  35.80,  35.92,  35.204. 
.35  205,  35.310,  35.315,  35.404,  35.406, 
35.410,  35.415,  35.606,  35.610,  35.615, 
35.630,  35.632,  35.634,  35.636,  35.641, 
35.643,  35.645,  and  35.647. 

*  •         •         »         « 

5.  .Srtjtion  35.75  is  revisiMl  to  nvid  as 
follows: 


§  35.75    Release  of  patients  containing 
radiopharmaceuticals  or  permanent 
Implants. 

(a)  A  licensee  may  authorize  release 
from  licensee  control  any  patient 
administered  radiopharmaceuticals  or 
permanent  implants  containing 
radioactive  material  if  the  total  effective 
dose  equivalent  to  an  individual  fro.m 
exposure  to  the  released  patient  is  not 
likely  to  exceed  5  millisieverls  (0.5  n>ni) 
in  any  one  year. 

(b)  If  the  total  effective  dose 
equivalent  to  any  individual  other  than 
the  released  patient  is  likely  to  exceed 
1  millisievcil  (0.1  rem)  in  a  year  from 

a  single  admini.stration,  upon  re)ea.se  the 
licensee  shall: 

(1)  Pmvide  the  patient  with  written 
instructions  on  how  to  maintain  doses 
to  other  individuals  as  low  as 
reasonably  achievable;  a,^d 

(2)  Maintain,  for  three  years,  a  rei:ord 
of  the  released  patient  and  the 
calculated  total  effective  dos»; 
equivalent  to  the  individual  likely  in 
receive  the  highest  dose. 

6.  In  §35.315.  paragraph  (a)(6)  is 
revised  to  read  as  follows: 

§35.315    Safety  precautions, 
(a)  •  *  * 

(6)  Provide  the  patiimt  with  mdialiuu 
safety  guidance,  if  njquired  by 
§  35.75(b),  that  will  help  to  keep 
radiation  dose  to  household  members 
and  file  public  as  low  as  rp.'-siinably 
achievable  befon*  authorising  r«!lease  u! 
the  patient. 

•  •         »         •         « 

7.  fn  §35.415,  p.iragraph  (.!)(5)  is 
revi.sed  to  reail  as  follows: 

§35.415    Safety  precautions. 

(a)  '  *  • 

(.'i)  Provji'i-  !!.•■  p.tiicnt  with  r.fii.;2JcT) 
sar(ty,i;uid;Mue.  if  rtiqwircd  hy 
§  35.75(1)).  th.nt  will  help  to  keep 
r.idiiition  jIdso  to  household  .'i;(>ii'lji'rs 
and  the  public  as  lovw  .is  reason.ibly 
ac.hievdijh;  bi;f.)rt;  releasing  the  p-jlien!  li 
the  patient  vv.is  a(lniinisl(<red  a 
prinnantMit  impl.mt. 

*  *         •         ♦         • 

I)..t<<)  ji  Koi  Kvi!!i'.  MP,  lliis  'Mb  if.iv^  nf 
lime.  1994. 

For  lh(!  .\'u«:l(«iir  Ki>g(j»:<tory  (^mm's«-i<):i 
|ohn  C.  [luyle. 

Art /ng  Secretary  oj  the  Chiiwiisbion. 
jFR  Do<;.  94-14544  Filed  6-14-94;  8:4.5  m\\ 
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FEDERAL  TRADE  COMMISSION 

16  CFR  Part  423 

Request  for  Comments  Concerning 
Trade  Regulation  Rule  on  Care 
Labeling  of  Textile  Wearing  Apparel 
and  Certain  Piece  Goods 

AGENCY:  Federal  Trade  Cominiision. 
ACTION:  Request  for  public  comments. 

SUMMARY:  The  Federal  Trade 
Commission  (the  "Commission")  is 

requesting  public  comments  on  its 
Trade  Regulation  Rule"  on  Care  Labeling 
of  Textile  Wearing  Apparel  and  Certain 
Piece  Goods  ("the  Care  Labeling  Rule" 
or  "the  Rule").  The  Commission  is 
requesting  comments  about  the  overall 
costs  and  benefits  of  the  Rule  and  its 
overall  regulatory  and  economic  impact 
as  a  part  of  its  systematic  review  of  all 
current  Commission  regulations  and 
guides.  The  Commission  also  is 
requesting  comment  on  whether  the 
Rule  should  be  modified  so  as  to  (1) 
permit  the  use  of  care  symbols  in  lieu 
of  words;  (2)  revise  the  requirements  for 
tare  instructions  in  order  to  provide 
consumers  with  information  about 
whether  a  garment  can  be  both  washed 
and  dry  cleaned;  and  (3)  clarify  the 
"reasonable  basis"  requirements  of  the 
Rule.  All  interested  persons  are  hereby 
given  notice  of  the  opportunity  to 
submit  written  data,  views  and 
arguments  concerning  this  proposal. 
DATES:  Written  comments  will  be 
accepted  until  August  15.  1994. 
ADDRESSES:  Comments  should  be 
directed  to:  Secretary.  Federal  Trade 
Commission,  room  H-159.  Si.xth  and 
Pennsylvania  Ave..  NW..  Washington. 
DC  20580.  Comments  about  the  Care 
Labeling  Rule  should  be  identified  as 
"16  CFR  Part  423— Comment." 
FOR  rURTHER  INFORMATION  CONTACT: 
Constance  M.  Vecellio.  Attorney, 
Federal  Trade  Commission. 
Washington,  DC  20580,  (202)  ;<i'<-2',J()fs. 
SUPPLEMENTARY  INFORMATION:  The 
Commission  has  determined,  as  part  of 
its  oversight  responsibilities,  to  review 
Rules  and  guides  periodically.  These 
reviews  will  seek  information  about  the 
costs  and  benefits  of  the  Commission's 
Rules  and  guides  and  their  regulatory 
and  economic  impact.  The  information 
obtained  will  assist  the  Commission  in 
identifying  Rules  and  guides  that 
warrant  modification  or  rescission. 

The  Commission  is  also  seeking 
comment  on  several  issues  specific  to 
the  Care  Labeling  Rule.  The  North 
American  Free  Trade  Agreement 
(NAFTA)  has  created  industr>'  interest 
in  being  permitted  to  use  symbols  in 
lieu  of  words  to  provide  care 


instructions,  and  the  Commission  seeks 
comment  on  the  costs  and  benefits  of 
such  a  change.  In  addition,  there  is 
currently  interest  by  the  Environmental 
I'rotection  Agency  (EPA)  and  others  in 
reducing  the  use  of  dry  cleaning 
solvents,  because  some  evidence 
indicates  that  the  solvents  may  be 
damaging  to  the  environment.  The  Care 
Labeling  Rule  currently  only  requires 
either  a  washing  instruction  or  a  dry 
cleaning  instruction;  it  does  not  require 
both.  Thus,  some  garments  that  are 
labeled  "dry  clean"  also  may  be 
washable,  although  the  Commission 
does  not  know  the  incidence  of  such 
labeling.  If  the  Rule  required  both 
washing  and  dry  cleaning  instructions 
for  such  garments,  consum.ers  and 
professional  cleaners  could  make  more 
informed  choices.  The  Commission 
seeks  comment  on  the  desirability  of 
such  a  change  and,  in  general,  on  the 
e.xtent  to  which  the  current  Rule  is 
consistent  with  the  goal  of  reducing  the 
use  of  dry  cleaning  solvents.  The 
Commission  also  seeks  comment  on 
whether  it  is  desirable  to  clarify  the 
"reasonable  basis"  provision  of  the 
Rule.  Finally,  the  Commission  seeks 
comment  on  the  extent  to  which 
garments  are  being  sold  with  incorrt^t  t 
or  incomplete  care  instructions. 

A.  Background 

The  Rule  was  promulgated  by  the 
Commission  on  December  16.  1971.  36 
FR  23883  (1971).  and  amended  on  May 
20,  1983.  48  FR  22733  (1983).  The  Rul.- 
makes  it  an  unfair  or  deceptive  act  or 
practice  for  manufacturers  and 
importers  of  textile  wearing  apparel  and 
certain  piece  goods  to  sell  these  items 
without  attaching  care  labels  stating 
"what  regular  care  is  needed  for  the 
ordinary  u.se  of  the  product."  (16  CFR 
423.6(a)  and  (b))  The  Rule  also  requires 
that  the  manufacturer  or  importer 
possess,  prior  to  sale,  a  reasonable  basis 
for  tb.e  care  instructions.  (16  CFR 
423, 6(c)) 

B.  Issues  for  Comment 

The  Care  Labeling  Rule  currently 
reqiures  that  care  instructions  be  stati-d 
in  "appropriate  terms."  though  it  also 
states  that  "any  appropriate  symbols 
may  be  used  on  care  labels  or  care 
instructions,  in  addition  to  the  rtHjuirod 
appropriate  terms  so  long  as  the  terms 
fulfill  the  requirements  of  this 
regulation."  16  CFR  423.2(b)  (emphasis 
added).  Although  the  Rule  docs  not 
specifically  state  that  the  instructions 
must  be  in  English,  they  usually  are  in 
English.  The  goal  of  the  North  American 
Free  Trade  Agreement  (NAFTA)  is  to 
establish  a  trade  zone  in  which  goods 
can  flow  freely  between  Canada. 


Mexico,  and  the  United  States. 
However,  Canada  requires  that  garments 
containing  instructions  in  English  also 
contain  instructions  in  French,  and 
Mexico  requires  that  they  also  contain 
instructions  in  Spanish  Members  of  the 
textile  industry  are  concerned  that  care 
labels  in  three  languages  v.ould  be  too 
lengthy.  Ahhough  manufacturers  could 
stjparately  label  inventor>'  destined  for 
each  of  the  three  countries,  this  would 
increase  costs  and  reduce  the 
advantages  to  be  gained  from  a  large  free 
trade  zone. 

The  Commission  solicits  comment  on 
whether  it  is  desirable  to  allow  the  use 
of  symbols  in  lieu  of  written  language 
on  care  labels.  However,  the 
Commission  recognizes  that  consumer 
use  and  acceptance  of  symbols  may  not 
be  feasible  without  consumer  education 
about  the  meaning  of  the  symbols, 
which  also  would  impose  costs. 
.Moreover,  there  are  several  existing 
systems  of  care  symbols,  and  various 
issues  arise  concerning  what  system 
would  be  most  feasible  and 
appropriate.'  The  Commission  requests  ■ 
comment  on  the  costs  and  benefits  of 
allowing  the  use  of  care  symbols  in  lieu 
of  words  and  of  the  specific  systems  of 
care  symbols  currently  in  existence. 

S'.'cond.  the  Care  Labeling  Rule 
currently  only  requires  either  a  washing 
instruction  or  a  dry  cleaning  instruction; 
ii  does  not  require  both.  Thus,  although 
garments  that  are  labeled  "dry  clean" 
also  may  be  washable,  consumers  and 
professional  cleaners  cannot  be  certain 
tluit  items  labeled  "dry  clean"  can  be 
washed  without  damage.  If  the  Rule 
required  both  washing  and  dry  clfaning 
instructions  for  such  garments, 
consumers  would  be  informed  that  they 
have  a  choice  between  these  cleaning 
mot  hods. 

Perchloroethylene  (PCE)  is  ti.  >  ::;ost 
commonly  used  dry  cleaning  sol .  i-nt.      J 


'  £■  i;    d  sy>tf;i;  tlevoloped  tiy  the  Ir.tfnafion.'jl 
A  ■sji.  i-.'ior.  for  Textile  Care  Labeling  C'Gir.etr-x") 
!i:id  .HHoptfd  by  the  International  SUDddrdi 
O.-nmi^atifin  as  Ititernutionai  Stdndard  :J75B. 
systc-n  d'lvt.'ioped  by  the  A-Ticrican  Sftriety  for 
T-<';r.';  md  M.Toria!>  (.\STM)  and  desii^iiated  .i- 
ASr.M  U34U9  Guide  to  Care  SynjboU  for  Cite 
I"  .'.'■uctions  on  Cuniumcr  Textile  Produc's.  So.t.*;  of 
th'.'  svmbols  in  tho  Ginetcx  system  arc  tradif.ii.-jrkcd. 
();'.(•  i,su«j  to  Ihi  ri'solved  is  what  pHyment,  if  .my, 
I  ■.':i'f<i  States  a)n;panies  would  have  to  trmkr  if  the 
(lo:;;.nu>-,ion  were  to  approve  the  Ginett-x  system  for 
u^t!  in  the  Gnit«d  States  and  what  payment,  it  any. 
I  nitw!  Stall's  companies  would  have  to  m.ike  if 
tht-y  exported  goods  %vith  these  symbols  to 
Furopean  countries.  The  ASTM  .system  uses  the 
same  basic  symbols  as  the  Ginetex  system  but 
provides  more  detail.  (For  example,  the  ASTM 
s)btrm  provides  a  symbol  for  non-chlorine  bleach, 
while  the  Ginetex  system  does  not.)  However, 
kiecause  some  of  the  basic  symbols  used  in  the 
ASTM  system  are  trademarked  by  Ginetex.  Ifnited 
States  companies  may  riot  be  able  to  export  goods 
us';^,  thf.if  .symbiU  to  cert.iin  Europe.jn  n-ur.'ries. 
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as  a  hazardous 
on  112  of  the 
many  state  air 
ptember  15, 
al  emission 


PCE  has  been  designat 
air  pollutant  under 
Clean  Air  Act  and  undi 
toxics  regulations.  On 
1993.  the  EPA  set  natio 
standards  for  new  and  6  xisting  dry 
cleaning  facilities  using  PCE.  EPA's 
Office  of  Pollution  Prev  ;ntion  and 
Toxics  has  been  vvorkin  ]  with  the  dry 
cleaning  industry  to  rec  uce  exposure  to 
PCE.  As  part  of  this  pro  ;ess,  EPA  has 
published  a  simimary  o  a  process 
referred  to  as  "Multipro  :rss  Wet 
Cleaning."  In  this  srnnn  ary,  EPA  stated 
that  it  has  "formed  a  pa:  tnership  with 
the  dry  cleaning  industi  y  to  compare 
the  costs  and  performance  of  a  potential 
alternative  cleaning  pro^  ;ess  that  relies 
on  the  controlled  applic  ition  of  heat, 
steam  and  natural  soaps  to  clean  clothes 
that  are  typically  dry  elf  aned."2 

Amendment  of  the  Ca  -c  Labeling  Rule 
to  require  that  care  instr  icfions  state 
both  whether  a  garment  :an  be  washod 
as  well  as  whether  it  car  be  dry  cleaned 
might  enable  both  consi  mers  and 
professional  cleaners  to  ;hoose  options 
that  would  reduce  risks  o  the 
environment.  The  Conin  ission  docs  not 
know  the  extent  to  whir  i  such  labeling 
currently  occurs.  Howuv  Kr,  such  a 
change  might  impose  in(  reased  costs  on 
manufacturers  and  impolers.  The 
Commission  solicits  con  mont  on 
whether  it  is  desirable  tr  require  that 
care  instnictions  be  prov  ided  for  both 
washing  and  dry  cleanin ;  on  garments 
where  cither  method  is  a  ppropriatt!. 


Finally,  the  Commissi 


comment  on  the  reaso'ia  )Ie  basis 


rcquircmtint  of  ihe  Rule. 


The  Rule  now 


.says  that  a  reasonable  ba  ;is  can  cou.sisi 
of  ■■(!)  Rf;!iai)le  evidence  ihat  tho 
protiuct  was  not  harmed  whim  di  ;m«;<i 
pjiisor.,-!!"';  olttjn  accordi  ig  to  tin; 
instrui  Uiiiis  *    *    *  (2)  Rt  [j.ible  ovidcntj? 
tiiat  thij  prodijcl  or  a  fiiir  sample  of  tin 
proihict  was  harmed  wh;  n  do  Jncu  by 
mv:th(Mls  warned  against  m  the 
lr.b':l  ♦   "   MJ)  Kc'iiahle  <  vi.lrnco,  !iko 
Mi.it  d<'.>!r.ribrd  in  paragio  )h  (t:)(l)  or  (2) 
of  this  scr;tioii.  for  each  (\ 
part  * 

lirurhi  t  or  u  fair  s.impli 
"wassucccps.fullv  fcslofl  *   *   *;{.5) 
Prliablonvidoncn  otcurr  'nf  IcichnJ!:.;! 
litiMiiturcv  past  exji.jrii.nc  ;,  or  Ihn 
industry  expt-rtiso  suppo  tins^  liic  caa; 


.'ipnncnf 
(4]  Rciii'.ijlo  e\|i«lcnct?  llinl  ihi- 
f  the  prcniiict 


information  on  the  Inbc!: 


r.Ii  ihic  evidence."  16  CT  ^  423.(Hc).  Thr 

intent  of  this  provision  is  to  make  clear 

that  a  variety  of  types  of  <  vidence,  alone 


or  in  combination,  might 


•  HPA  D«M,unMnt  744-K-93-U( 
Wcl  Cleaning:  Cm<h  and  Perfortn4nce 
Cunvcntiunal  Dry  Cleaning  and 
Protess,"  Ejtet.utive  Sumnwry,  ji 


n  solicits 


rjr  |fi)  Othor 


provifle  a 


Mullipn>{.cs.s 
8  Comparison  nt 
n  Aliernalive 
:>.  ht>-i  and  fct»-ii. 


reasonable  basis  in  specific  instances.^ 
At  the  same  time,  however,  the 
Statement  of  Basis  and  Purpose  to  the 
Care  Labeling  Rule  does  not  indicate 
that  this  provision  is  meant  to  suggest 
that  a  seller  will  be  deemed  to  possess 
a  reasonable  basis  whenever  it  possesses 
evidence  of  any  one  type  of  basis.  In 
some  instances,  testing  of  garments  may 
be  the  only  acceptable  basis,  for 
example.  This  must  be  determined  case- 
by-case,  just  as  the  minimum 
"reasonable  basis"  in  advertising 
substantiation  cases  must  be  determined 
casc-by-case.* 

Accordingly,  the  Commission  solicits 
comment  on  whether  it  is  desirable  to 
change  the  Rule  itself  to  clarify  that  the 
criteria  used  to  determine  the  level  of 
substantiation  required  under  the  FTC 
Policy  Statement  on  Advertising 
Substantiation  are  applicable  in  the  care 
labeling  context  as  well  -''  The 
Commission  also  solicits  comment  on 
whether  the  definition  of  a  "reasonable 
basis"  in  the  Rule  should  be  changed  to 
provide  members  of  the  industry  with 
additional  guidance  about  the  level  of 
substantiation  required  in  specific 
circumstances.  In  particular,  fht; 
Commission  solicits  comment  on 
whether  the  existing  Rule  needs  to  be 
clarified  to  indicate  that  in  certain 
circumstances  test  results  may  be  the 
only  way  to  e.stabfish  a  reasonable  basis 
for  care  instructions  because  of  the 
peculiarity  of  some  components  of  th«; 
garment  n[  because  reli.ibln  expert 
tcstij.'iony  stales  that  such  tests  an» 
necessary. 


•In  ;!!,:  Sluti-.-iit;;-!!  of  n..s!s  ji.c!  Piir;.t.-L' 
■  •;<  oni|)anyi;;g  l.hn  pub|!r.^l:on  nf  fhr  .mM'tidci.'  Hu:.' 
liU  M.IV  20,  lOH'i,  |l)eCorimis';:oi:  iriiiiV.loi!  Ih.-il  it 
vjiiwi'd  ihn  n.asoniible  liasis  reqiiii.'i.injit  ((.n-irc 
I.!!!«!li;ig  ciaims  lo  be  ihe  sanii!  .is  U.i.  i,  Hsunabla 
Iki.'-is  ruiiiii.-r.niont  fi.r  any  cl.i'ni.  Ii  Ji-sLr-iji'd  ;!-,i; 
nMifin.'I'lo  biisi>  rmjiiiremonl  r.a  "i;r  :>lii  i!  b;it  not 
ilirni.lly  slotpd"  in  ilii;  originsl  nilo.  4fi  IH  l'J7  16. 
Il  a!s(i  st.iird  tlirtt  :l  bi^.'inved  '.!  i!  .•.:i  iai  lint 
fc  isor.nhlc  !i.i>,is  ritiuirenii;:!!  "'m.-iy  It  rn-lit 
I  lies  i4;i  .'::•,  lo  t;ifi  i-xlont  lliat  ruiiii.il.ii.lurfrs  .in  udi 
.iliraiiy  aviirc  i»l  iJicirobligaiiop  lof:.iv..'i 
riM:''i):,:!;!c  (jiisis  .''or  r,!rr  it!slrin.l!ors."  •»".  'H 
22741).  I'hi-  ri)mmi:.sinn  .itso  sailed  Ibri!  li:i> 
i-iiutiiiT^itiiiii  in  I'm:  am«nd('d  Kidi'  fd  ivp<."5  iil 
t;v uitino.-  liiai  <.»ii  C(ir,:.tiluli;  a  r-Msonabli-  kisis 
Wiiuld  •  1  iLiblu  i:i.;.:j'.i(  lurors  li),id,,)l  •■,'ji,,if;tt,  „s 
Will  .j<r  rffn  livf  nil  lliod.s  o!  ohU.n'yAf  n  ro.i-jiin.-iblo 
biisi.s  fur  cijfi  in.sirurlioiis."  hi  (P.iiipli.isN  ..'iilpd.) 

*  1 1  Ibc  /  ir:  P,  li.y  Slnlrinml  flii;(Ui.'  i;ij 
Ai!vin!iir.i;Suhitiintialit,n.  104  i-  IMl.  Hj')  (V^H-*), 
ihi;  roaiimssion  s'-l  [iirth  crittria  lo  i.<)ii>,:di;i  iii 
establishing  iht;  minimum  r'jqiii.ed  Iw.bis  for 
objtrlive  advertising  ci.iltn-;,  whr-fH  no  S|>«rif;r  b.;?  s 
was  slhiod  or  implied:  "Theso  factors  include:  The 
lypfi  of  claim,  the  product,  Ihe  (;ons<.tiii(:nci;s  of  a 
false  claim,  the  benefits  of  a  truthful  clfti.-n,  the  com 
of  devfcloping  substantiation  .'or  Iho  claim,  and  ihe 
amount  of  siibslanti»lion  experts  in  i!i<  fii-lri  bclipx'c 
is  reasonablo."  104  F.T.C  al  840. 

"  .S.  P  48  FR  22733.  22737  (M.iy  20,  1!)8:)). 


C.  Request  for  Conunent 

At  this  time,  the  Commission  solicits 
written  public  comments  on  the 
following  questions: 

(1)  Is  there  a  continuing  need  for  the 
Rule? 

(a)  What  benefits  has  the  Rule 
provided  to  purchasers  of  the  produ«.ls 
or  services  affected  by  the  Rule? 

fb)  Has  the  Rule  imposed  costs  on 
purchasers? 

(2)  What  changes,  if  any,  should  be 
made  to  the  Rule  to  increase  the  benefits 
of  the  Rule  to  purchasers? 

(a)  How  would  these  changes  affect 
the  costs  the  Rule  imposes  on  firms 
subject  to  its  requirements? 

(3)  What  significant  burdens  or  costs, 
including  costs  of  compliance,  has  Ihe 
Rule  impcsed  on  firms  subject  to  its 
requirements? 

(a)  Has  the  Rule  provided  benefits  to 
such  firms? 

(4)  What  changes,  if  any,  should  be 
made  to  the  Rule  to  reduce  the  burriens 
or  costs  imposed  on  firms  subject  to  itK 
requirements? 

(a)  How  would  theso  changes  affect 
the  benefits  provided  by  the  Rule? 

(5)  Does  the  Rule  overlap  or  conflict 
wifli  other  federal,  state,  or  local  laws  or 
regulations? 

(6)  Since  the  Rule  was  issued,  what 
effects,  if  any,  have  changes  in  relevant 
technology  or  economic  conditions  had 
on  the  Rule? 

(7)  Should  the  Commission  amend  the 
Rule  to  allow  care  symbols  to  be  used 

in  lieu  of  language  in  care  instnir^tions? 
If  so.  is  there  an  existing  set  of  care 
symbols  that  would  provide  all  or  troril 
of  the  inforni.jtion  required  by  the 
<.iirn'ii!  Rule?  What  are  the  advantages 
;iiid  disadvantages  of  the  existing 
svsfoms  of  care  s>'nibol.s? 

( i)  In  I'artirtil.ir,  what  nre  the 
advnnta.sos  and  disadvantages  of  the 
sy.steni  of  care  symbols  developed  by 
the  Ii'.l*  rnational  Assountinn  for  Textile- 
Can)  I^'«])i-iing  (•'(;irictt'x")  and  adopttjd 
by  the  Internationa!  Stanrkirds 
()rg;uii/.,-ili()ii  as  IiiternJitiorjal  .Slaiuhiid 

(b)  WImI  -in;  llie  iuiv;iiita;.j(;s  and 
di.s;(tlv;!!it.iges  of  the  sy^,te:n  of  cnre 
symbols  developod  by  llu;  Am<;ri<:;iii 
.Socittty  tor  Tu.sling  and  M;tterials 
(ASTM)  and  designated  as  A.STM  irAHif 
Guide  lo  Care  Symbols  fcr  ( jire 
Instrtictioiis  on  Conbinr.i;r  Textile 
Fr()<iui;ls? 

(a)  Does  the  current  Rule  pose  ;in 
imiMyJimcnt  to  the  EPA's  goal  of 
reducing  tlie  use  of  dry  cleaning 
solvents?  What  is  the  actual  incidenco 
of  labeling  that  fails  to  include  both 
washing  and  dry  cleaning  instructions? 
With  n^gard  to  a  garment  that  can  be 
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either  washed  or  dry  cleaned,  should 
the  Commission  amend  the  Rule  to 
require  that  care  instructions  be 
provided  for  both  washing  and  dry- 
cleaning?  What  are  the  costs  and 
benefits,  including  environmental 
benefits,  of  such  an  amendrrient? 

(9)  Should  the  Commission  amend  the 
Pa;ie  to  specify'  under  what  conditions  a 
manufacturer  or  importer  must  possess 
a  particular  type  of  basis  among  those 
listed  in  §  423.6(c)  of  the  Rule,  such  as 
test  results?  Should  the  "reasonable 
basis"  requirements  of  the  Rule  be 
modified  in  any  other  way? 

(10)  Are  there  garments  in  the 
marketplace  that  contain  inaccurate  or 
incom.plete  care  instructions? 

(a)  To  what  extent  is  this  a  problem 
with  respect  to  washing  instructions? 

(b)  To  what  extent  is  this  a  problem 
with  respect  to  dry  cleaning 
insfnictions? 

(c)  To  what  extent  are  there  problems 
with  respect  to  shrinkage? 

(d)  To  what  extent  are  there  problems 
with  respect  to  colorfastness? 

(e)  Are  there  any  other  significant 
problems  that  occur  because  of 
inaccurate  or  incomplete  care  label 
instructions? 

List  of  Subjects  in  16  CFR  Part  423 

Care  labeling  of  textile  wearing 
apparel  and  certain  piece  goods;  Trade 
practices. 

Authority':  15  (J.S.C.  41-58. 
By  direction  of  the  Commission. 
Donald  S.  Clark. 

Secretar)'. 

[FR  Doc.  94-14523  Filed  G-14-94;  8;45  am] 
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CONSUMER  PRODUCT  SAFETY 
COMMISSION 

16  CFR  Part  1640 

Upholstered  Furniture;  Advance  Notice 
of  Proposed  Rulemaking;  Request  for 
Comments  and  Information 

AGENCY:  Consumer  Product  Safety 
Commission. 

ACTION:  Advance  notice  of  proposed 

rulemaking. 

SUMMARY:  Based  on  currently  available 
information,  the  Commission  finds  that 
a  new  flammability  standard  or  other 
regulation  may  be  needed  for  products 
of  upholstered  furniture  and  for  fabrics 
and  related  materials  used  in,  or 
intended  for  use  in,  upholstered 
furniture,  to  protect  the  public  against 
the  unreasonable  risk  of  fire  leading  to 
death,  personal  injury,  or  significant 
property  damage.  The  specific  risk  of 


fire  is  from  the  ignition  of  upholstered 
furniture  from  small  open-flame 
sources. 

This  advance  notice  of  proposed 
rulemaking  ("ANPR")  initiates  a 
rulemaking  proceeding  under  the 
authority  of  the  Flammable  Fabrics  Act 
("FFA").  One  result  of  the  proceeding 
could  be  the  promulgation  of  a  standard 
or  other  regulation  mandating 
performance  and/or  labeling 
requirements  for  these  products. 
Another  possible  outcome  could  be  a 
voluntary  standard  that  adequately 
addresses  the  identified  risk  of  injury. 

The  Commission  solicits  written 
comments  from  interested  persons 
concerning  the  risk  of  injury  and  death 
associated  with  the  ignition  of 
upholstered  furniture  from  small  open 
flames,  data  on  small  open-flame  testing 
of  upholstered  furniture,  the  regulatory 
alternatives  discussed  in  this  noHce. 
other  possible  means  to  address  these 
risks,  and  the  economic  impacts  of  the 
various  regulatory  alternatives.  The 
Commission  also  invites  interested 
persons  to  submit  an  existing  standard, 
or  a  statement  of  intent  to  modify  or 
develop  a  voluntary  standard,  to  address 
the  risk  of  injury  described  in  this 
notice. 

DATES:  Written  comments  and 
submissions  in  response  to  this  notice 
must  be  received  by  the  Commission  by 
August  15,  1994. 

ADDRESSES:  Comments  should  be 
mailed,  preferably  in  five  (5)  copies,  to 
the  Office  of  the  Secretary,  Consumer 
Product  Safety  Commission, 
Washington.  DC  20207-0001,  or 
delivered  to  the  Office  of  the  Secretary, 
Consumer  Product  Safety  Commission, 
room  502.  4330  East  West  Highway. 
Bethesda.  Maryland  20814;  telephone 
(301) 504-0800. 

FOR  FURTHER  INFORMATION  CONTACT:  Dale 
R.  Ray,  Directorate  for  Economic 
Analysis,  Consumer  Product  Safety 
Commission,  Washington,  DC  20207; 
telephone  (301)  504-0962,  ext.  1323. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

1.  The  Petition.  In  1993,  the  N'atiouiil 
Association  of  State  Fire  Marshals 
("NASFM")  petitioned  the  Commission 
(Petition  FP  93-1)  to  issue  a 
flammability  standard  for  upholstered 
furniture  incorporating  the  requirements 
of  three  standards  now  in  effect  in  the 
State  of  California.  Specifically,  the 
petition  urged  the  Commission  to  issue 
a  flammability  standard  incorporating 
the  requirements  of  Technical  Bulletins 
116,  117,  and  133,  issued  by  the  Bureau 
of  Home  Furnishings  and  Thermal 
Insulation  of  the  State  of  California. 


These  standards  specify  tests  to 
measure  the  (a)  resistance  of 
components  of  upholstered  furniture  to 
ignition  by  small  open-flame  sources 
and  cigarettes;  (b)  resistance  of  finished 
items  of  upholstered  furniture  to 
ignition  by  cigarettes;  and  (c)  resistance 
of  finished  items  of  furniture  to  ignition 
from  large  open-flame  sources.  The 
California  standards  also  contain 
labeling  requirements. 

In  support  of  the  petition.  NASFM 
provided  information  about  deaths  and 
injuries  from  fires  involving  upholstered 
furniture  in  California  and  in  the  rest  of 
the  United  States.  The  petition  asserted 
that  although  deaths  and  injuries  from 
fires  involving  upholstered  furniture  in 
the  United  States  declined  appreciably 
from  1980  through  1989,  during  the 
same  period  the  numbers  of  deaths  and 
injuries  from  upholstered  furniture  fires 
declined  at  a  much  faster  rate  in 
California. 

The  petitioner  provided  data  showing 
that  the  rate  of  fire  deaths  associated 
with  upholstered  furniture  in  the  United 
States,  excluding  California,  decreased 
from  4.97  per  million  people  in  1980  to 
3.04  per  million  in  1989.  a  decline  of  39 
percent.  By  comparison,  in  1980  the  rate 
of  fire  deaths  associated  with 
upholstered  furniture  in  California  was 
1.14  per  million  people  and  in  1989  it 
was  0.41  per  million,  a  decline  of  64 
percent. 

The  Commission  published  a  notice 
in  the  Federal  Register  on  August  9, 
1 993  (58  FR  42301 ),  announcing  that  the 
submission  from  NASFM  had  been 
docketed  as  a  petition  and  soliciting 
written  comments  on  the  petition  from 
all  interested  parties.  Seventy-two 
comments  were  received  in  response  to 
that  notice.  The  Commission  staff 
prepared  a  briefing  package  on  the 
petition  discussing  information  relevant 
to  the  decision  to  grant  or  deny  the 
petition.  The  briefing  package,  dated 
April  8,  1994,  contains  a  discussion  of 
the  comments  received  and  other 
relevant  information.  It  is  available 
upon  request  from  the  Office  of  the 
Secretary  of  the  Commission.  The  staff 
presented  an  oral  briefing  to  the 
Commission  on  the  petition  on  Mav  3, 
1994. 

2.  Commission  Action.  At  a  decision 
meeting  on  May  12,  1994.  the 
Commission  voted  2-1  to  grant  that  part 
of  the  petition  requesting  development 
of  a  fiammability  standard  to  address 
risks  of  death,  injury,  and  property 
damage  from  small  open-flame  ignition 
of  upholstered  furniture.'  The 
Commission  also  voted  (unanimously) 
(i)  to  defer  action  on  that  part  of  the 


Commissioner  Gall  dissented  from  this  vole. 
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However,  if  a  large  proportion  of 
currently  manufactured  upholstered 
furniture  can  be  ignited  by  a  smoldering 
cigarette,  a  mandatory  standard  to 
address  that  risk  may  be  needed. 

For  these  reasons,  the  Commission 
decided  to  defer  a  decision  on  that 
portion  of  the  petition  requesting 
development  of  a  mandatory  standard  to 
address  risks  of  death,  injury,  and 
property  damage  associated  with 
upholstered  furniture  ignited  by 
cigarettes  until  the  staff  obtains  certain 
additional  information.  This  may 
include  the  extent  to  which  currently 
manufactured  upholstered  furniture 
resists  cigarette  ignition  and  conforms  to 
the  industry's  voluntary  plan. 

After  examining  all  available 
information  about  deaths,  injuries,  and 
property  losses  associated  with  fires 
resuhing  from  ignition  of  upholstered 
furniture,  the  Commission  voted  to  deny 
that  portion  of  the  petition  requesting 
development  of  a  flammability  standard 
to  address  risks  of  death,  injury,  and 
property  damage  associated  with 
ignition  of  upholstered  furniture  by 
large  open-flame  sources.  The  State  of 
California  enforces  a  flammability 
standard  to  address  risks  of  large  open- 
flame  ignition  of  upholstered  furniture 
used  in  public  occupancies  without 
automatic  sprinkler  systems.  However, 
that  standard  does  not  apply  to  furniture 
intended  for  residential  use.  Therefore, 
the  Commission  has  no  specific 
information  about  the  extent  to  which  a 
Federal  flammability  standard  similar  to 
the  California  large  open-flame 
requirements  could  be  expected  to 
reduce  deaths,  injuries,  or  propertv 
damage  from  residential  fires  originating 
with  ignition  of  upholstered  furniture 
by  a  large  open-flame  source. 

The  Commission  also  considertrd 
information  indicating  that  if  the    ' 
California  requirements  iiitenJed  to 
address  large  open-flame  ignition  of 
upholstered  furniture  were  applicabK;  to 
all  residential  furniture  sold  in  the 
Unitoil  Slates,  the  total  annual  cost  of 
compliance  could  e.xcecd  .$2  billion,  .md 
< ould  aild  an  estimated  S75  to  the 
average  price  of  ilems  of  uphol.slered 
furniture. 

hi  view  of  the  absence  of  information 
indicating  the  Hkelihood  of  a  substantial 
reduction  in  deaths,  injury,  and 
property  damage  from  large  open-flame 
ignition  of  upholstered  furniture,  and 
estimates  of  substantial  costs  resulting 
from  the  imposition  of  requirements  to 
address  risks  from  upholstered  furniture 
fires  ignited  by  large  open-flame 
sources,  the  Commission  decided  to 
deny  that  portion  of  the  petition 
requesting  issuance  of  a  standard  to 
address  those  risks. 


B.  Statutory  Authority 

This  proceeding  is  conducted  under 
provisions  of  the  FFA,  15  U.S.C.  1191- 

1204.  An  item  of  upholstered  furniture 
is  a  "product"  of  "interior  furnishing" 
as  those  terms  are  defined  in  sections 
2(e)  and  (h)  of  the  FFA.  15  U.S.C. 
1191(e)  and  (h).  The  Commission  has 
authority  under  section  4{a)  of  the  FFA 
to  issue  a  "flammability  standard  or 
other  regulation,  including  labeling,"  for 
a  product  of  interior  furnishing  if  the 
Commission  determines  that  such  a 
standard  "is  needed  to  adequately 
protect  the  public  against  unreasonable 
risk  of  the  occurrence  of  fire  leading  to 
death  or  personal  injury,  or  significant 
property  damage."  15  U.S.C.  1193(a). 

A  proceeding  to  promulgate  a 
regulation  establishing  a  flammability 
standard  for  upholstered  furniture 
begins  by  publication  of  this  advance 
notice  of  proposed  rulemaking  as 
provided  in  section  4(g)  o*  the  FFA.  15 
U.S.C  1193(g).  If  the  Commission 
decides  to  continue  the  rulemaking 
proceeding  after  considering  responses 
to  the  ANPR,  the  Commission  must 
publish  the  text  of  the  proposed  rule, 
along  with  a  preliminary  regulatory 
analysis,  in  accordance  with  section  4(i) 
of  the  FFA.  15  U.S.C.  n93(i). 

If  the  Commission  then  wishes  lo 
issue  a  final  rule,  it  must  publish  Ihe 
text  of  the  final  rule  and  a  final 
regulatory  analysis  that  includes  the 
elements  stated  in  section  4(j)(l)  of  the 
FFA.  15  U.S.C.  n93{j)(l).  Before  I  ho 
Commission  may  issue  a  final 
regulation,  it  must  make  findings 
concerning  voluntary  standards,  the 
relationship  of  the  costs  and  benefiis  of 
the  rule,  and  the  burden  imposed  by  ihe 
regulation.  FFA  .section  4(j)(2).  15  IJ  S  C 
1103(j)(2). 

C.  The  Product 

The  items  within  the  scope  of  this 
ANPR  infJude:  (1)  Products  of  inirrior 
furnishing  that  arc  used  in  homes, 
offices,  and  other  places  of  assembly 
and  pui)lic  accommodation  that  consist 
in  whole  or  in  part  of  resilient  maferi.ds 
(such  as  polyurelhane  foam,  cotton 
batting,  or  related  materials)  enclosed 
within  a  covering  consisting  of  f.-ihric  or 
ndated  materials,  and  (2)  fabric  or 
related  materials  used  or  intended  for 
use  in  the  production  of  upholstered 
furniture. 


D.  The  Upholstered  Furniture  Industry 

The  Commission  estimates  thai  there 
are  over  1,000  manufacturers,  and  a 
small  number  of  importers,  of 
upholstered  furniture  in  the  United 
States,  accounting  for  an  estimated  25- 
30  million  pieces  shipped  annually. 
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Shipments  are  concentrated  among  the 
major  producers;  the  50  largest  firms 
reportedly  account  for  over  half  of  all 
upholstered  furniture  sales.  Most  of  the 
remaining  manufacturers  are  small 
firms,  none  of  which  accounts  for  a 
significant  proportion  of  sales. 

E.  Risks  of  Injury  and  Death 

In  1991.  about  16,600  residential  fires 
involving  ignition  of  upholstered 
furniture  resulted  in  700  deaths,  over 
2,000  injuries  and  nearly  $300  million 
in  property  damage  in  the  United  States. 
Two-thirds  (470)  of  the  deaths  and  more 
than  half  (1.160)  of  the  injuries  resulted 
from  smoldering-ignition  smoking  fires; 
about  one-fifth  (150)  of  the  deaths  and 
one-fourth  (580)  of  the  injuries  resulted 
from  open-flame-ignition  fires  (often 
identified  as  involving  matches  and 
lighters).  Nearly  half  ($137  miUion)  of 
the  property  damage  was  from  smoking 
fires;  about  one-fifth  ($66  million)  was 
from  open-flame  fires.  The  total  annual 
societal  cost  of  upholstered  furniture 
fire  losses  is  estimated  at  about  $2 
billion,  including  about  $1.25  billion 
from  smoking  fires  and  nearly  $0.5 
billion  from  open-flame  fires. 

Since  1980,  total  furniture  fire  deaths 
in  the  United  States  declined  by  slightly 
over  half.  Smoking  fire  deaths  declined 
by  59  percent,  while  open-flame  fire 
deaths  declined  by  25  percent.  Injuries 
and  property  damage  also  declined  by 
34  and  28  percent,  respectively. 
A  number  of  factors  probably 
contributed  to  the  decrease  in  furniture 
fire  losses  over  time.  These  factors  may 
include  the  use  of  more  ignition- 
resistant  fabrics  and  filling  materials 
(due  in  part  to  or  accelerated  by  the 
adoption  of  voluntary'  and  mandatory 
safety  standards);  reductions  in 
smoking,  and  accompanying  reductions 
in  the  use  of  small  open-flame  sources 
(e.g.,  lighters  and  matches); 
improvements  in  fire  fighting  methods, 
response  times,  and  equipment;  and 
increases  in  the  use  of  smoke  detectors 
and  sprinklers. 

The  above  data  indicate  that  the 
injury,  death,  and  property  losses 
attributable  to  both  cigarette-ignition 
and  open-flame-ignition  of  upholstered 
furniture  remain  very  large.  Although 
significant  reductions  in  fire  losses 
associated  with  ignition  of  upholstered 
furniture  have  occurred  in  recent  years, 
particularly  in  the  area  of  cigarette- 
ignition,  the  opportunity  to  achieve 
substantial,  further  reductions  remains. 
While  this  proceeding  is  hmited  to  risks 
from  open-flame  ignitions,  the 
Commission  can  reassess  the  scope  of 
its  inquiry  if  it  determines  that  further 
action  may  be  warranted. 


F.  Existing  Standards 

The  Commission  is  aware  of  some 
e.xisting  standards  that  may  be  relevant 
to  this  proceeding.  These  standards  are 
described  below. 

1.  California  standards.  The  Bureau  of 
Home  Furnishings  &  Thermal  Insulation 
in  California's  Department  of  Consumer 
Affairs  began  developing  upholstered 
furniture  and  mattress  flammability 
standards  in  the  early  1970"s.  at 
approximately  the  same  time  as  federal 
government  efforts  were  initiated.  Three 
standards— Technical  Bulletins  116. 
117.  and  133-^pply  to  upholstered 
furniture  offered  for  sale  in  California. 
These  standards  contain  labeling 
requirements  and  performance  tests  to 
measure  the  resistance  to  cigarette  and 
open-flame  ignition  of  components  (TB- 
117)  and  finished  items  (TB-116  for 
cigarettes  and  TB-133  for  open  flames). 
TB-117  is  mandatory  for  all  upholstered 
furniture  offered  for  sale  in  California; 
TB-116  is  a  voluntary  standard 
routinely  iised  for  compliance  screening 
tests;  and  TB-133  is  mandatory  only  for 
items  of  upholstered  furniture  intended 
for  use  in  public  occupancies  (excluding 
residences)  not  protected  by  automatic 
sprinklers. 

This  proceeding  is  limited  to  small 
open-flame  ignitions.  Thus,  it  does  not 
cover  TB-116  or  TB-133.  which  apply 
respectively  to  cigarette  ignition  and 
large  open  flames.  The  standard  relevant 
to  this  proceeding.  TB-117,  measures 
flammability  performance  by  char 
length,  flame  spread,  or  weight  loss, 
when  a  lit  cigarette  or  a  small  open 
flame  is  applied  to  test  surfaces  of  filling 
components.  Under  TB-117.  upholster>' 
fabrics  must  also  meet  the  flaming 
ignition  requirements  of  the  CPSC's 
general  wearing  apparel  regulations, 
which  are  codified  at  16  CFR  part  1610. 
(Virtually  all  upholstery  materials 
comply  with  this  provision.)  Fire 
retard  ant-treated  foam — so-called 
"California  Foam" — is  used  to  meet  TB- 
117.  There  is  no  California  standard  for 
small  open  flames  incorporating  a 
composite  test  for  finished  items  or  full- 
scale  mockups. 

2.  Other  Standards.  The  Upholstered 
Furniture  Action  Council  ("UFAC") 
adopted,  in  1978.  a  Voluntary  Action 
Program  and  voluntary  test  method, 
which  incorporates  cigarette  ignition 
tests  for  furniture  components.  In 
addition.  ASTM.  Inc.— formeriy  the 
American  Society  for  Testing  & 
Materials — and  the  National  Fire 
Protection  Association  ("NFPA")  have 
adopted  elements  of  a  previously- 
developed  draft  CPSC  standard  and  the 
UFAC  cigarette  ignition  test  methods. 
Neither  organization,  however,  has 


adopted  standards  for  small  open-flame 
ignitions,  the  subject  of  this  ANPR. 
Other  existing  standards  include 
those  promulgated  in  1988  by  the 
British  government,  known  as  the 
"Furniture  and  Furnishings  (Fire) 
(Safety)  Regulations  1988  (Amended 
1989)."  These  regulations  supplemented 
a  1980  cigarette  ignition  regulation  by 
adding  a  series  of  open-flame 
performance  requirements.  In  addition, 
the  regulations  essentially  banned  all 
polyurethane  foams— other  than  highly 
ignition-resistant  "combustion-  •' 

modified"  foams — for  use  as  filling         '• 
materials  in  residential  upholstered 
furniture.  The  regulations  apply  to  most 
used  upholstered  fumitiire 
manufactured  after  1950  as  well  as  to 
new  items. 

G.  Regulatory  Alternatives  Under 
Consideration 

The  Conunission  will  consider  the 
following  alternatives  to  reduce  the 
number  of  injuries  and  deaths  and  the 
amount  of  property  damage  bxmi  fires 
associated  with  small  open-flame 
ignition  of  upholstered  furniture. 

1.  Flammability  Standard.  If  the 
Commission  finds  that  a  standard  is 
needed  to  adequately  protect  the  public 
against  an  unreasonable  risk  of  the 
occurrence  of  fire  leading  to  death, 
injury,  or  significant  property  damage,  it 
may  promulgate  a  flammability 
standard.  Any  such  standard  would  be 
stated  in  objective  terms  that  are 
reasonable,  technologically  practicable, 
and  appropriate.  It  would  also  be 
limited  to  such  fabrics,  related 
materials,  or  products  which  have  been 
determined  to  present  the  urueasonable 
risk  found  to  exist. 

2.  Labeling  Regulation.  Either 
separately  or  as  part  of  a  flammability 
standard,  the  Commission  may  consider 
issuance  of  a  labeling  regulation  as  part 
of  this  proceeding. 

3.  Voluntary  standards.  The 
Commission  could  terminate  this 
proceeding  and  rely  upon  a  voluntary 
standard  submitted  in  response  lo  this 
notice  if  the  standard  would  likely 
result  in  the  elimination  or  adequate 
reduction  of  the  risk  of  injury  identified 
in  the  notice,  and  if  there  would  likely 
be  substantial  compliance  with  such 
standard. 

H.  Solicitation  of  Information  and 
Comments 

Based  on  information  currently 
available  to  the  Commission  from 
investigations,  research,  and  other 
sources,  the  Commission,  in  accordance 
with  section  4(a)  of  the  FFA.  15  U.SC. 
1193(a).  finds  that  a  new  flammability 
standard,  or  other  regulation,  may  be 
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needed  for  products  of  u 
furniture  made  from  fabr 
materials,  and  for  fabrics 
materials  used  in.  or  i 
upholstered  furniture,  to 
public  against  the  unreas 
the  occurrence  of  fire  lea<  I 
personal  injury,  or  signi 
damage.  The  specific  ri 
occurrence  of  fire  is  from 
upholstered  furniture  fro 
flame  sources. 

This  ANPR  is  the  first  ^ 
proceeding  which  could  i 
mandatory  flammability  ; 
or  labeling  regulation,  or 
standard,  for  upholstered 
presents  an  unreasonable 
occurrence  of  fire  leading 
personal  injury  or  signifi 
damage.  To  assist  the  Con 
reaching  an  informed  d 
matter,  the  Commission  ir 
interested  persons  to  sub 
Commission  their  c 
aspect  of  the  alternatives 
above.  Specifica.'h  .  in  ace 
section  4(g)  of  the  1  FA.  th 
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(1)  Written  comments  w 
the  risk  of  injury  idenfifiec 
Commission,  the  rogula 
being  C(msidered  (includii 
potential  effectiveness  anr 
unpacts  of  such  alternat 
possible  alternatives  for  a( 
risk. 

(2)  Any  existing  staiidan 
a  standard  which  could  be 
proposed  regulation. 

(.1)  A  statement  of  intent 
or  develop  a  voluntary  slai 
address  the  risk  of  injury  d 
this  notice,  along  with  a  (1( 
a  plan  to  do  so. 

In  addition,  the  Comniis 
like  to  receive  from  intere,>^ 
data  on  open-flame  ignitioi 
upholstered  furniture. 

Comments  should  be  ma 
|)referii!)ly  in  five  (.t)  copie> 
Office  (.f  ihi;  .Secretary,  Co 
Product  .Saf»;ty  Commissioi 
Wa.shington.  D.C.  20207-0(  0 
delivered  to  tht?  Office  oft 
Consumer  Product  Safetv 
Room  .502,  4330  East  West 
Bethesda,  Maryland  2081  _ 
telephone  (301)  504-0800. 
comments  and  submission 
received  no  later  than  Au 

Dated:  June  «J.  1M4 
Sadye  E.  Dunn, 

Stcretan;  Consunwr  Product .» 

Commission. 
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DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

21  CFR  Part  1301 

Exemption  of  Agents  and  Employees; 
Affiliated  Practitioners 

AGENCY:  Drug  Enforcement 
Administration  (DEA),  Justice. 
ACTION:  Proposed  rule. 
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SUMMARY:  DEA  proposes  to  amend  the 
language  under  title  21,  Code  of  Federai 
Regulations  (21  CFR)  regarding  the 
exemption  of  agents  and  employees 
from  the  requirement  for  individual 
registration  when  administering, 
dispensing,  or  prescribing  controlled 
substances  in  the  course  of  their  official 
duties  or  business.  The  amendments 
will  make  the  exemption  granted  to 
agents  and  employees  of  a  registrant 
more  consistent  with  the  recent 
regulatory  changes  involving  Mid-Level 
Practitioners  (MLP)  and  the  fee 
exemption  for  practitioners  employed 
by  Federal,  state  and  local  government 
hospitals  or  other  institutions. 
DATES:  Written  comments  or  objections 
must  be  received  on  or  before  August 
15,  1904. 

ADDRESSES:  Comments  and  objections 
should  be  submitted  in  quintuplicati;  to 
the  Deputy  Assistant  Administrator. 
Office  of  Diversion  Control.  Drug 
Enforcement  Administration. 
Washington.  DC  20537,  Attention:  DEA 
Federal  Register  Representative/CCR. 
FOR  FURTHER  INFORMATION  CONTACT:  C. 
Tiiomas  Citchel,  Chief,  Liaison  and 
Policy  .Section,  Office  of  Diversion 
Control,  Drug  Enforcement 
Administration.  Washington.  DC  20537, 
Telephone  (202)  307-7297. 
SUPPLEMENTARY  INFORMATION:  DEA  is 
prop(jsing  to  amend  the  language  under 
2 1  CFR,  i?  1 301 .24  regarding  the 
circumstances  under  which  agents  or 
emjjloyccs  of  a  DEA  registrant  m.iy 
administiv.  dispense,  or  prescribe 
controlled  substanc(>s  in  tlie  ( oursi-  of 
their  offici.d  dutips  or  business  without 
being  required  to  obtain  an  individual 
regi.stration.  .Specifically,  <?  1301.24(b)  is 
projjosed  to  be  amended  to  allow  that 
;in  indiv  idual  practitioner  who  acts  as 
an  agent  or  employee  of  another 
individual  practitioner,  other  than  a 
mid-level  practitioner  (MLP),  may 
administer  and  dispense  (other  than  by 
prescription)  controlled  substances  in" 
the  normal  course  of  his/her  official 
duties  or  business  under  the  registration 
of  the  employer  or  principal 
practitioner. 

Section  1301.24(c)  is  proposed  lobe 
amended  to  allow^an  individual 


practitioner  who  is  an  agent  or 
employee  of  a  hospital  or  other 
institution  to  administer,  dispense,  or 
prescribe  controlled  substances  under 
the  registration  of  the  hospital  or  other 
institution  in  lieu  of  becoming 
individually  registered.  The  provisions 
outlined  under  §  1301.24(c)(1)  through 
(c)(6)  set  forth  the  procedures  under 
which  an  individual  practitioner  could 
prescribe  utilizing  the  hospital  or  other 
-     mstitution's  registration  number. 

These  changes  are  being  proposed  to 
make  the  circumstances  under  which 
agents  or  employees  of  a  DEA  registrant 
may  administer,  dispense,  or  prescrilx? 
controlled  substances  more  consistent 
with  recent  developments  with  respecl 
to  MLPs  and  Federal,  state  or  local 
government  practitioners.  During  and 
immediately  following  the  development 
of  regulatory  revisions  concernuig  MLPs 
and  persons  exempt  from  the 
registration  or  reregistration  application 
fees.  DEA  received  a  number  of 
comments  and  questions  from  both 
individual  practitioners  and 
associations  regarding  the  exemption  of 
agents  and  employees  of  other  DEA 
registrants.  The  comments  and 
questions  made  it  apparent  that  lh<; 
current  language  in  §  1301.24  is  not 
entirely  consistent  with  the  intent  oi  ihi- 
new  developments.  The  proposed 
revisions  to  §  1301.24  will  allow  that. 
(1)  an  individual  practitioner  who  acts 
as  an  agent  or  employee  of  another 
individual  registered  practitioner  (other 
than  an  MLP)  may  administer  or 
dispense  controlled  substances,  to  the 
e.xtent  authorized  under  the  laws  of  the 
jurisdiction  in  which  he  or  she 
practices,  under  the  registration  of  the 
principal  practitioner,  in  lieu  of  being 
ri!gistered  him/himself;  and  (2)  .in 
individual  practitioner  who  is  an  agent 
or  employee  of  a  hospital  or  other 
institution  which  is  registered  wiiii  DEA 
may  administer,  dispen.se.  or  pjescribe 
controlled  substances  under  the 
registratit.in  of  the  hospital  or  other 
institution  in  lieu  of  being  repislejed 
individually,  provitlud  that  the 
requirements  reg.irding  prescribi;--.;  .is 
set  forth  in  i^  1301.24(c)(1)  th.-oi,,air(cj((,) 
are  complied  with. 

The  Deputy  Assistant  Adir.!ni'-tr;!lor. 
Office  of  Diversion  Control,  hereby 
certifies  that  this  proposed  rulemaking 
will  havt!  no  significant  impact  upon 
entities  whose  interests  must  be 
considered  under  the  Regulr.tory 
Flexibility  Act,  5  U.S.C.  601  et  seq.  This 
proposed  rule  expands  an  existing 
regulatory  provision  to  accommodate 
recent  changes  regarding  MLPs  and 
government  practitioners.  This 
proposed  rule  is  not  a  significant 
regulatory  action  and  therefore  has  not 
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been  reviewed  by  the  Office  of 
Management  and  Budget  pursuant  to 
Executive  Order  12866. 

This  action  has  been  analyzed  m 
jccordance  with  the  principles  and 
criteria  in  Executive  Order  12612,  and  it 
has  been  determined  that  the  proposed 
rule  does  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

List  of  Subjects  in  21  CFR  Part  1301 

Administrative  practice  and 
procedure.  Drug  Enforcement 
.Adniinistration,  Drag  Traffic  Control. 
Security  measures. 

For  reasons  set  out  above,  it  is  " 
proposed  that  21  CFR  part  1301  \w 
dtnended  as  follows: 

PART  1301— {AMENDED] 

1.  The  authority  citation  for  part  1301 
continues  to  read  as  follows: 

.Authority:  21  U.S  C.  821.  8:i2.  R2,1,  824. 
'Hri(b),875.  877. 

2.  Section  1301.24  is  proposed  to  be 
amended  by  revising  paragraphs  (b).  (c) 
introductory  text  and  (c)(5)  to  read  as 
follows: 

§  1 301 .24    Exemption  of  agents  and 
ernployees;  affiliated  practitioners. 

•         «        •        •        » 

[h]  An  individual  practitioner,  as 
defined  in  §  1304.02  of  this  chapter, 
who  is  an  agent  or  employee  of  another 
individual  practitioner  (other  than  a 
mid-level  practitioner)  registered  to 
dispense  controlled  substances  may, 
when  acting  in  the  normal  course  of 
business  or  employment,  administer  or 
dispense  (other  than  by  issuance  of 
prescription)  controlled  substances  if 
and  to  the  extent  that  such  individual 
practitioner  is  authorized  or  permitted 
to  do  so  by  the  jurisdiction  in  which  he 
or  she  practices,  under  the  registration 
of  the  employer  or  principal  practitioner 
in  lieu  of  bein^  registered  him/herself. 

(c)  An  individual  practitioner,  as 
defined  in  Section  1304.02  of  this 
chapter,  who  is  an  agent  or  employee  of 
a  hospital  or  other  institution  may, 
when  acting  in  the  normal  course  of 
business  or  employment,  administer, 
dispense,  or  prescribe  controlled 
substances  under  the  registration  of  the 
hospital  or  other  institution  which  is 
registered  in  lieu  of  being  registered 
himy'herself,  provided' that: 
«        •        *        *        » 

(5J  The  hospital  or  other  institution 
authorizes  the  individual  practitioner  to 
dispense  or  prescribe  under  the  hospital 
registration  and  designates  a  specific 
internal  code  number  for  each 
individual  practioner  so  authorized.  The 
code  number  shall  consist  of  numbers. 


letters,  or  a  combination  thereof  and 
shall  be  a  suffix  to  the  institution's  DEA 
registration  number,  preceded  by  a 
hyphen  (e.g..  AP0123456-10  or  ' 
AP0123456-Al2;and 
*        »        *        *        « 

Dated:  )une  6.  1994. 

Gene  R.  Haislip, 

Deputy  Aasistant  Administrator.  Office  of 
Diversion  Control. 

IFR  Doc.  94-14470  Filed  6-14-94;  8:45  anil 
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POSTAL  SERVICE 

39  CFR  Parts  262  and  266 

Confomriing  Postal  Regulations  to  Xhe 
Computer  Matching  and  Privacy 
Protection  Act  of  1988 

AGENCY:  Postal  Service. 
ACTION:  Proposed  rule. 

SUMMARY:  The  Postal  Service  proposes 
to  amend  its  Privacy  Act  regulations  to 
incorporate  changes  made  by  the 
Computer  Matching  and  Privacy 
Protection  Act  of  1988  (Pub.  L.  100- 
503).  That  Act  amended  the  Privacy  Act 
of  1974  to  establish  procedures  affecting 
agencies'  use  of  Privacy  Act  records  in 
performing  certain  types  of 
computerized  matching  programs.  The 
proposed  rules  follow  the  guidelines 
issued  by  the  Office  of  Management  and 
Budget  (54  FR  25818.  June  19.  1989). 
DATES:  Comments  must  be  received  on 
or  before  July  15, 1994. 
ADDRESSES:  Comments  may  be  mailed 
or  delivered  to:  Records  Office,  U.S 
Postal  Service,  475  L'Enfant  Plaza  SVV. 
room  8831.  Washington,  DC  20260- 
5240.  Comments  may  also  be  delivered 
to  Room  8831  at  the  above  address 
between  8:15  a.m.  and  4:45  p.m., 
Monday  through  Friday.  Copies  of  all 
WTitten  comments  will  be  available  for 
inspection  and  photocopying  during  the 
above  hours  in  Room  8831. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sheila  Allen,  (202)  268-4869. 
SUPPLEMENTARY  INFORMATION:  The 
Computer  Matching  and  Privacy 
Protection  Act  of  1988  requires  an 
agency  to  meet  certain  procedural 
requirements  when  using  one  or  more  of 
its  Privacy  Act  systems  of  records  in 
conducting  computer  matching 
programs.  Included  is  the  requirement 
that  an  agency  Data  hitegrity  Board 
review  and  approve  certain  computer 
matching  activities  of  the  agency.  The 
following  changes  define  computer 
matching  under  the  Act;  incorporate 
some  of  the  Act's  procedural 
requirements,  including  Federal 


Register  pubUcation,  submission  of 
matching  proposals  to  the  Postal 
Service,  and  execution  of  matching 
agreements:  and  describe  the 
responsibilities  and  makeup  of  the 
USPS  Data  Integrity  Board. 

List  of  Subjects  in  39  CFR  Parts  262  and 
266 

Definitions,  Privacy.  Records  and 
information  management. 

For  the  reasons  set  out  in  this  notice. 
the  Postal  Service  proposes  to  amend 
parts  262  and  266  of  Title  39  of  the  Code 
of  Federal  Regulations  as  follows: 

PART  262— RECORDS  AND 
INFORMATION  MANAGEMENT 

1.  The  authority  citation  for  part  262 
continues  to  read  as  follows; 

Authority:  39  U.S.C.  401;  5  U.S.C.  552d 

2.  Paragraphs  (c)  and  (d)  arc  added  to 
§  262.5  as  follows: 

§  262.5    Systems  (Privacy). 

•         *         *         *         ft 

(c)  Computer  matching  program.  A 
"matching  program,"  as  defined  in  the 
Privacy  Act,  5  U.S.C.  552a(a)(8),  is 
subject  to  the  matching  provisions  of  the 
Act,  published  guidance  of  the  Office  of 
Management  and  Budget,  and  these 
regulations.  The  term  "matching 
program"  includes  any  computerized 
comparison  of: 

(1)  A  Postal  Service  automated  system 
of  records  with  an  automated  system  of 
records  of  another  Federal  agency,  or 
with  non-Federal  records,  for  the 
purpose  of: 

(i)  Establishing  or  verifying  the 
eligibility  of,  or  continuing  compliance 
with,  statutory  and  regulatory 
requirements  by.  applicants  for. 
recipients  or  beneficiaries  of. 
participants  in,  or  providers  of.  sen,ices 
with  respect  to  cash  or  in-kind 
assistance  or  payments  under  Ffdt'ral 
benefit  programs;  or 

(ii)  Recouping  payments  or 
delinquent  debts  under  such  Fixii-ra! 
benefit  programs; 

(2)  A  Postal  Service  automated 
personnel  or  payroll  system  of  records 
with  another  automated  personnel  or 
payroll  system  of  records  of  the  Postal 
Service  or  other  Federal  Agencv  or  with 
r.on-federal  records. 

(d)  Other  computer  matching 
activities.  (1)  The  following  kinds  of 
computer  matches  are  specifically 
excluded  from  the  term  "matching 
program": 

(i)  Statistical  matches  whose  purpose 
is  solely  to  produce  aggregate  data 
stripped  of  personal  identifiers. 
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|ii)  Statistical  matche; 
is  in  support  of  any 
statistical  project. 

(iii)  Law  enforcement 
matches  whose  purpose  i 
evidence  against  a  name  i 
persons  in  an  existing  i 
(iv)  Tax  administratio: 
(v)  Rrutine  administr^ 
using  Fednral  personnel 
provided  thai  the  purpo;  e 
any  adverse  mJion  ngf»i 
individual. 

(vi)  Iniernal  mslrhf  s 
records  from  Postal  S«tv 
records,  providrjl  that 
not  to  lake  any  o-iverse  <•- 
anv  i.idividuiil. 

|vii)  M.iiches  ppifoiinr 
dearantf.  bat  kground  (  h 
foreign  cnunU;rintulJig«n 
(2)\V}iilKlhesnan.iut.^ 
activities  that  fa!]  oiilsif!^ 
of  "matthing  prog.r4rT)"  a 
to  the  iiiatLhing  provisio: 
Privacy  Art  or  OM3  guii! 
provisions  of  the  Art  nr.il 
r»!gul3tiojis  :v.ay  he  appli 
matching  program  or  l!!, 
activity  may  be  t  onducti 
prior  apjjrova!  of  th«  R«>( 
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PART  266— PRIVACY  OF 
INFORMATION 

3.  Thr  atithority  t.it.ifioi  i  for  p;,r!  2t)G 
c;ontini;i>s  to  rna«l  as  folloi  us: 

Authority:  V.t  1'  .S.C.  ^01:  '■  l)  s.C.  ?,h2:i. 

§  266.2    [Amended] 

4.  Sti.tii.;)  2')ri  2  is  a:ni;i  di;d  liy 
riMnovirg  "and  '  hvUnc  "{  )"  iir.d  tin; 
I'iriod  .It  thi'  .Mid  of  the  p,  ragraph  anil 
adding  ".  and  (g)  of  the  o.s  abiishnjont  iir 
revision  of  a  computer  ni.i  ching 
jKogram." 

.5.  I'.tra^r.jph  (fl)  is  :u\Jr^  to  f,  2V,b.A  .is 
fo!lo'.vs: 


§  ?66  3     Responsibility. 

*  •  •  *  ♦ 

(  i)  /.'  :  I  Integrity  Beau  I 
lU:spcn:^iijilitirs.  Thi;  Dnla 
Hcjanl  oviirs<rs  I'o.st.il  .St 
iiiatiliing  activities.  Its  pri 
function  is  to  niview,  app, 
maintain  ail  written  agriu 
nf  Post  d  .St-rvico  njcord.s  i 
programs  to  ensun;  comp! 
Privacy  A(  t  and  all  rclev. 
regulations,  and  guideline 
the  Boartl  annually  review 
programs  and  olher  matcii 
in  which  the  Postal  Servici 
partii  ipatod  during  the  pn 
to  determine  compliance 
appiiuible  laws,  rcgulati 
agrt;i'm'!nts;  (compiles  a  bii 
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matching  report  of  matching  activities; 
and  performs  review  and  advisement 
functions  relating  to  records  accuracy, 
recordkeeping  and  disposal  practices, 
and  other  computer  matt  Jiing  activities. 

(2)  Composition.  The  P.rivacy  Act 
requires  that  the  senior  official 
responsible  for  im.plementation  of 
agency  Privacy  Act  policy  and  the 
In.spector  General  serve  on  the  Board. 
The  Records  Officer,  as  admini-strator  of 
Postal  Service  Privacy  Act  policy,  serves 
as  Secretary  of  the  Board  and  performs 
the  administrative  functions  of  the 
Board.  The  Board  is  composed  of  these 
and  other  members  designated  by  the 
PostniHster  General,  as  follows; 

(i)  Vice  President/ContrnlJer 
(Chairman). 

(ii)  Chief  Postal  Inspector  in  hjs  or  her 
capacity  as  Inspector  General. 

(iii)  Vice  Pre.sidenf.  Emplovee 
Relations. 

(iv)  General  Counsel. 

(v)  Records  Officer  (Set  ret^ry). 

6.  Paragraph  (b)(B)  is  addr«i  io  *)  2t,6.4 
as  follows; 

§  265.4    Colloction  and  disctosure  of 
information  about  Individuals. 


(b)  «    *    • 

(H)  C()wputf;r  niatchin^  pitrposrs. 
Records  from  a  Postal  Service  system  of 
n;c;nrds  may  be  disclose*!  to  another 
agcnf;y  for  the  purpose  of  r.onducting  a 
computer  mat(;hing  program  or  oth(T 
matching  activity  as  defined  in 
p..mgraphs  (c)  and  (d)  of  S  262.5,  but 
only  after  a  determination  by  the  n.ila 
Inlij^rity  Board  that  the  procedund 
requireiuenis  of  the  Privacy  Act,  tlie 
gtiididiues  issued  by  the  Office  of 
Man;igeiuent  an<l  Budgj;!,  and  the.se 
regulations  as  may  he  applit  able  aie 
n)(!t.  Thci.se  rcquireiiictnts  include; 

(i)  /iOuZ/m?  use.  Di.sciosum  is  in.iile 
nn.'v  u  hen  penuiUcd  ;is  a  routini;  use  ol 
li.e  sysl(!m  of  re(.oni.s.  The  DM'S 
R.!cords  (JfOi.er  dr3termin<;s  the 
.ij.plirahiiity  of  .i  particuliir  rouiir.i;  o:,e 
;i;id  li-e  !)e(,(!ssily  fur  a»)o])li('!i  of;,  new 
I'lutine  ii.se. 

(ii)  Ni'tjrn.  Puljliralion  :■;  r,   u  cr 
II  \isi-d  matching  programs  in  !he 
Federal  Register  and  advaiu.e  notice  to 
(.nr.;4:e.ss  and  ihe  Olfiie  of  M.mageM)en! 
;i:iii  Budget  must  be  made  pursuant  Io 
p.ifiigraph  (0  of  *i2t)r>..S. 

(iii)  (-oinpiitcr  iiiiili.liinii  iifin^i'iiniit 
riie  participants  In  a  i;oinpi:!er 
n).il(  hing  program  must  enter  into  a 
written  agn;emenf  specifying  the  tonus 
under  which  the  matching  program  is  to 
be  conducted  (see  §2fitj.l0).  The 
Rj^jonis  Officer  may  require  that  tjther 
matching  activities  be  conducted  in 
accordance  with  a  written  agreement. 

(iv)  Data  InU'grity  Board  approval.  No 
ri'cord  from  a  I'ostal  .Serxii*  system  of 


records  may  be  disclosed  for  use  in  a 
computer  matching  program  unless  the 
matching  agreement  has  received 
approval  by  the  Postal  Ser\'ice  Data 
Integrity  Board  (§266.10).  Other 
matching  activities  may,  at  the 
discretion  of  the  Records  Oflicer,  b*> 
submitted  for  Boari]  approval. 
•        <        »        •        » 

7.  Paragraph  (0  is  added  to  §  26fi..'j  as 
follows: 


§256.5    Notiticatton. 
»         •         •         «         « 

(f)  Notification  of  computer  motrhinfj; 
program.  Tho  Postal  .Service  publishes 
in  th^  Federal  Register  and  forwards  to 
Congress  and  the  Office  of  Management 
and  Budget  advance  notice  of  its  intent 
to  establish,  substantially  revise,  or 
renew  a  matching  program,  unless  suf:h 
notice  is  published  by  another 
participant  agency.  In  those  instanois  in 
which  the  Postal  Service  is  the 
"recipient"  agency,  as  defined  in  l^ie 
Act,  but  another  participant  agency 
sponsors  and  derives  the  principal 
benefit  from  the  matching  program,  the 
other  agency  is  expected  to  publish  the 
notice.  The  notice  must  be  published  at 
le.ist  30  days,  and  sent  to  Congress  and 
OMB  40  days,  prior  to  (1)  initiation  of 
any  matching  activity  under  a  new  f)r 
suhstantijily  revised  program,  or  (2) 
expiration  of  the  existing  matching 
ugreemen!  in  the  case  of  a  renewal  of ;« 
continuing  progr.im. 

8.  Paragr.iph  (e)  is  added  to  <i  2t»ii.:i  ;iv 
follows: 

§266.8    Schedule  of  fees. 

***** 

(»;)  The  Pjislal  .Service  may,  at  its 
discretion,  require  reimbursement  of  if' 
c:«isfs  ;;s  a  <-ondilion  of  p.nrliripation  in 
a  computer  malfrhing  program  or 
at  tivify  \vi»!j  another  ,?ge)rry.  The 
itgenry  It)  he  irh.in^eil  is  notified  in 
writing  of  the  anproxim.ite  costs  htifortj 
Ih«\v  are  int  iirretl.  Costs  are  c.drulatetl 
in  i)f:t-i»rfl;!nif\vjtt)  the  schedule  of  fce> 
at  ?;  LTj.'i.'l. 
«         •  .  .  , 

'.I.  .Se^  Iiuii  !'!)(..  It)  is  a.ldi-d  .jh  folltvis: 

§  266.1 0    Computer  matching. 

(.))  (^nnrrnl.  Any  agency  or  Post.il 
.Service  coinponenf  that  wishes  to  use 
records  fro;n  ;i  Ptjst.d  .Servii  :o  automifeii 
sy.slt^m  of  ret  (irds  in  a  cimiputerizetl 
i:imipiirisi)n  with  othtT  postal  or  non- 
[josl.d  n;cordsniust  submit  its  propos;d 
to  the  IJSPS  Ret:ords  Offi«:er.  Computer 
matching  programs  as  defined  in 
paragraph  (c)  of  §262.5  must  be 
conducted  in  acconlance  with  the 
Privacy  Act,  implementing  guidanci? 
issued  by  thw  Office  of  Management  and 
Budget  aiul  th««a>  regtdations.  Reconls 
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xiiay  not  be  exchanged  for  a  matching 
program  until  all  procedural 
requirements  of  the  Act  and  these 
regulations  have  been  met.  Other 
matching  activities  must  be  conducted 
in  arxordance  with  the  Privacy  Act  and 
ivith  the  approval  of  the  Records 
Officer.  See  paragraph  (b)(6)  of  §  266.4. 

(b)  Procedure  for  submission  of 
matching  proposals.  A  proposal  must 
include  information  required  for  the 
matching  agreement  discussed  in 
paragraph  (d)(1)  of  this  section.  The 
Inspection  Service  must  submit  its 
proposals  for  matching  programs  and 
other  matching  activities  to  the  USPS 
Records  Officer  through: 

I::dependent  Counsel.  Inspection  Service. 
i;.S.  Postal  Service.  475  L"Enfant  Plaza 
SW.,  Rm.  3417.  Washington  DC!  20260- 
2181. 

All  other  matching  proposals,  whether 
from  postal  organizations  or  other 
government  agencies,  must  be  mailed 
directly  to: 

CSPS  Records  Officer.  U.S.  Postal  Service. 
475  LEnfant  Plaza  SW..  Rm.  88:»1, 
Washington  DC  20260-5240 

(c)  Lead  time.  Proposals  must  be 
submitted  to  the  USPS  Records  Officer 
at  least  3  months  in  advance  of  the 
anticipated  starting  date  to  allow  time  to 
meet  Privacy  Act  publication  and 
rtniew  requirements. 

(d)  Matching  agreements.  The 
participants  in  a  computer  matching 
program  must  enter  into  a  written 
agreement  specifying  the  terms  under 
which  the  matching  program  is  to  be 
conducted.  The  Records  Officer  may 
require  similar  written  agreements  for 
other  matching  activities. 

(I)  Content,  agreements  must  specify: 

(i)  The  purpose  and  legal  authority  for 
fondiicting  the  matching  program; 

(ii)  Tlie  justification  for  the  program 
and  the  anticipated  results,  including, 
when  appropriate,  a  specific  estimate  of 
any  savings  in  terms  of  expected  costs 
and  benefits,  in  sufficient  detail  for  the 
Oafa  Integrity  Board  to  make  an 
informed  decision; 

(iii)  A  description  of  the  records  that 
are  to  be  matched,  including  die  data 
elements  to  be  used,  the  number  of 
records,  and  the  approximate  dates  of 
^ht.'  matchino  program; 

(iv)  Procedures  for  providing  notice  to 
individuals  who  supply  information 
tlifit  the  information  may  be  subject  to 
verification  through  computer  matching 
programs; 

(v)  Procedures  for  verifying 
information  produced  in  a  matching 
program  and  for  providing  individuals 
an  opportunity  to  contest  the  findings  in 
accordance  with  the  requirement  that  an 
fiv;ency  may  not  take  adverse  action 


against  an  individual  as  a  result  of 
information  produced  by  a  matching 
program  until  the  agency  has 
independently  verified  the  information 
and  provided  the  individual  with  due 
process; 

(vi)  Procedures  forensuring  the 
administrative,  technical,  and  physici! 
security  of  the  records  matched:  for  the 
retention  and  timely  destruction  of 
records  created  by  the  matching 
program;  and  for  the  use  and  return  or 
destruction  of  records  used  in  the 
program; 

(vii)  Prohibitions  concerning 
duplication  and  redisclosure  of  records 
exchanged,  except  where  required  by 
law  or  essential  to  the  conduct  of  the 
matching  program; 

(viii)  Assessments  of  the  accuracy  of 
the  records  to  be  used  in  the  matching 
program;  and 

(ix)  A  statement  that  the  Comptroller 
General  may  have  access  to  all  records 
of  the  participant  agencies  in  order  to 
monitor  compliance  with  the  agreement. 

(2)  Approval.  Before  the  Postal 
Service  may  participate  in  a  computer 
matching  program  or  other  computer 
matching  activity  that  involves  both 
USPS  and  non-USPS  records,  the  Data 
Integrity  Board  must  have  evaluated  the 
proposed  match  and  approved  the  terms 
of  the  matching  agreement.  To  be 
effective,  the  matching  agreement  must 
receive  approval  by  each  member  of  the 
Board.  Votes  are  collected  by  the  L.'SPS 
Records  Officer.  Agreements  are  signed 
on  behalf  of  the  Board  by  the  Chairman. 
If  a  matching  agreement  is  disapproved 
by  the  Board,  any  party  may  appeal  the 
disapproval  in  writing  to  the  Director. 
Office  of  Management  and  Budget. 
Washington.  DC  20503-0001,  within  30 
days  follou■in,^  the  Board's  written 
disapproval. 

(3)  Effective  dates.  No  matching 
agreement  is  effective  until  40  daysaff-T 
the  date  on  which  a  copy  is  sent  to 
Congress.  The  agreement  remains  in 
effect  only  as  long  as  necessary  tfi 
accomplish  the  specific  matching 
purpose,  but  no  longer  than  18  moiuhs, 
at  which  time  it  expires  unless 
extended.  The  Data  Integrity  Board  may 
extend  an  agreement  for  one  additional 
year,  without  further  review,  if  within  .'t 
months  prior  to  expiration  of  the  18- 
month  period  it  finds  that  the  matching 
program  is  to  be  conducted  without 
change,  and  each  party  to  the  agreement 
certifies  that  the  program  has  been 
conducted  in  compliance  with  the 
matching  agreement.  Renewal  of  a 
continuing  matching  program  that  has 
run  for  the  full  30-month  period 


requires  a  new  agreement  that  has 
received  Data  Integrity  Board  approval 
Stanley  F.  .Mires, 

Legislative  Division. 

1:  R  Doc  94-14561  Filed  6-14-14;  f*-.4^  ami 
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ENVIRONME>JTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

tWl32-01 -5763b;  FRL-4892-2] 

Approval  and  Promulgation  of 
Implementation  Plan;  Wisconsin 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Proposed  rule. 

SUMMARY:  United  States  Environmt>ntaI 
Protection  Agency  (USEPA)  proposes 
full  approval  of  Wisconsin's  1990  base 
year  ozone  (O.O  emission  inventory  as  a 
revision  to  the  Wisconsin  State 
Implementation  Plan  (SIP)  for  O.  The 
inventory  was  submitted  by  the  State  of 
Wisconsin  to  satisfy  a  Federal 
requirement  that  those  States  containing 
Oi  nonattainment  areas  (NAAs) 
classified  as  marginal  to  extreme  submit 
inventories  of  actual  O?  season 
emissions  from  all  sources  in 
accordance  with  USEPA  guidance.  In 
the  final  rules  section  of  this  Federal 
Register.  USEPA  is  approving  the 
State's  SIP  revision  as  a  direct  final  rule 
without"*prior  proposal,  because  the 
Agency  views  this  as  a  nonconfroversial 
revision  amendment  and  anticipates  no 
adverse  comments.  A  detaihsd  rationale 
for  the  approval  is  set  forth  in  the  direct 
final  rule.  If  no  adverse  comments  arr 
received  on  this  direct  final  rule,  no 
further  activity  is  contemplat(>(i  in 
relation  to  this  proposed  ruhr.  ■:  I  SEPA 
receives  adverse  comments,  tli-'  .iirert 
final  rule  will  be  withdrawn  and  hU 
public  comments  received  will  be 
addressed  in  a  sub.sequer.t  final  ml'- 
()as(;d  on  this  {)roposed  rule.  USKl'A 
will  not  institute  a  second  ci.ninicnt 
p->riod  on  this  document.  Any  par'i'-- 
interested  in  commtrnting  on  this 
document  should  do  so  at  this  tinsf 
DATES:  Comments  on  tliis  proposed  rule 
iiuist  be  received  before  July  Ki.  t9'.>4 
ADDRESSES:  Written  comments  can  be 
mailed  to  Carlton  T.  Nash.  Chief. 
Regulation  Development  Section.  Air 
Toxics  and  Radiation  Branch  (AT-IRJ). 
LInited  States  Environmental  Protection 
Agency.  Region  5.  .Air  and  Radiation 
Division.  77  West  Jackson  Boulevard. 
Chicago.  Illinois  60604.  Copies  of  the 
SIP  revision  and  USEPA 's  analyses  are 
available  for  inspection  at  the  following 
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R£^ 


address:  (It  is  recommlended 
telephone  Charles  Hajten 
6031  before  visiting 
Office.)  United  States 
Protection  Agency, 
Ruliation  Division,  7/ 
Boulevard,  Chicago. 
FOR  FURTHER  INFORMA1|lON 
Chnrles  Hatten  (312) 
SUPPLEMENTARY 
iiiformation  provided 
rule  which  is  located 
section  of  this 

Authority:  42  V.S.C. 

Dattd:  May  18. 1994. 
Vardas  V.  Adamkus, 
Pf^ional  Adrninistmtor. 
|FR  Doc.  94-14534  Filed 
BILimG  CODE  6560-60-P 
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40  CFR  Part  52 

IMI19-01-6990,  FRL-499b-2] 


Disapproval  of  Clean 
Implementation  Plan 


fo 


AGENCY:  United  States  tnvironmental 

Proteftioii  Agency  (US  !PA). 

action:  N'otice  of  propc  sod  rulemaking. 


SUMMARY:  The  USEPA 
disapproval  of  the  Sfat( 
Plan  (SIP)  submitted  b\ 
Michigan  for  the  purpo 
about  the  attainment  o 
Ambient  .Air  Quality  S 
(NAAQS)  for  particiilal 
aerodynamic  dininefer 
to  a  nominal  10  mir 
because  USEPA  finds  11 
provisions  in  the  consf 
submitted  as  p.irt  of  the 
T!i<;  iiiplrmontation  pi 
by  the  Stiite  to  satisfy  r 
requiriinpnts  for  an  apj 
nrnilJ^inmenf  area  PM 
(^;un!v.  Micliif'nu. 
Da^ES:  Cfjm.'rrnts  on  ih 
.1'  ti'i;!  must  be  romivod 
|iilv  15,  10')4. 

ADDRFSSES:  Cciumonts  ■ 
;.i:<i.-.::..S(;d  to:  Carlton  T. 
K>  ..;u]a»i(:,n  DfvtMopnicn 
Tcv:,-;s.->nd  R.n.li.-fion  f]; 


I  '•;i!."i  St.i'.es  i-.nvirnnin 
Ag.'n.y,  Ri-gion  .5.  77  VV 
Uoult  v.iiti.  i:!u(.;i;'<),  lib 

C<  pi.isof  the  Statf.-'ss 
olhi  r  infonnation  are  nv 
inspection  duimg  norm: 
hours  at  the  following  J 
rccominend^jd  that  you 
Chrjstos  Panos  at  (.112) 
visiting  the  Region  5  offi 
States  Environmental  I 


IrActPM 
r  Michigan 


I  oday  proposes 
Implemonfafion 
the  State  of 
e  of  bringing 
fhhe  National 
ndards 

matter  with  an 
■\ss  than  or  equal 
ronfilcrs  (PM), 
iapproval)lo 
♦  orders 
SiP  f'-visjon. 
n  was  sul)m.ifl''i| 
ain  Frdi-ral 
ovp.ble 
SIP  for  VVavrif 


i;  rt 


s  propfisinl 
n  writit:g  liy 


".oiJid  hi! 
V.tsh,  (.lii.d", 
Snclion.  Air- 
ni:li  {AT-lHj), 
ntril  I'rotir.tinn 
St  J.ir.kson 
ilO's  GOI304- 


b'uittal  and 

ilahle  for 

1  business 
opation:  (It  is 

ephone 
363-8328,  before 

:e.)  United 
Ti  ttection 


Agency,  Region  5,  Air  and  Radiation 
Division.  Air  Toxics  and  Radiation 
Branch,  77  West  Jackson  Boulevard, 
Chicago,  Illinois  60604-3590. 
FOR  FURTHER  INFORMATION  CONTACT: 
Christos  Panos.  Environmental 
Engineer,  Regulation  Development 
Section,  Air  Toxics  and  Radiation 
Branch  (AT-IBJ).  United  States 
environmental  Protection  Agency, 
Region  5,  77  West  Jackson  Boulevard, 
Chicago,  Illinois  60604-3590,  (312) 
353-8328. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

Michigan  was  previously  required  to 
modify  its  particulate  matter  SIP  by  the 
Clean  Air  Act  Amendments  of  1977.  On 
May  22,  1981  (45  FR  27923),  USEPA 
.    conditionally  approved  portions  of 
Michigan's  part  D  Total  Suspended 
Fnrticulales  (TSP)  SIP.  In  response  to 
USEPA's  conditional  approval  the 
Michigan  Department  of  Natural 
Resources  (MDNR)  submitted  on  May 
17,  1985  revised  rules,  which  were 
ef.*'octive  at  the  State  level  on  February 
22,  1905  to  control  TSP  from  iron  and 
steel  sources  and  from  other  sources  in 
the  State. 

On  August  7,  1987  (52  FR  29J83). 
USEPA  categorized  areas  of  the  Nation 
into  three  groups  based  on  the 
likelihood  that  protection  of  the  PM 
NAAQS  would  require  revision  of  the 
existing  SIP.  The  USEPA  identified  ihe 
entire  Wayne  County.  Michigan  area  as 
a  PM  "Croup  I"  area  of  concern,  i.e.,  an 
urea  with  a  strong  likelihood  of  violatin-' 
Ihe  PM  NAAQS  and  requiring 
subhtantial  SIP  revision.  This  (iroup  I 
art  a  was  reduced  in  size  on  October  31 , 
1990  and  was  subsequently  designated 
pcnattainment  f:.r  I'M  (55  FR  45799), 
and  r.lassifiod  as  mfideralrj  under 
r.ftiiur.s  107(c!](4)(B)  and  I8a(aJ  of  !be 
Cio.in  Air  Af.t,  upon  enyclmimt  of  flio 
CI<!;'n  Air  Art  .Ammdmcnts  nf  U'Of).  > 
See  56  FR  'i(jfi04  (No^- r!b'>r  6,  199 i). 

On  l!!ne  11,  1902  (57  pi>  ?47,52), 
I  :Sr:PA  pubii'bfd  a  fin.'l  ruh!  ui;i<.h 
.■ip;)roved  certain  set.t;ons  of  ihe  .Stall'";; 
M  ;v  17.  VYA'^  Mji^nittnl.  brcause  ihe 
s!fl)mitl:il  reprosenteii  ;ui  ovrn-ll 
sti-onj^thf-ning  of  the  existing  .Mirl)ii;.:n 
SIP  and  would  ronlribnite  lo  ;!''nor:l 
irnprovivront  ofri.mbio!!!  air  (ju.Tiily 
sl.■!t!!^vid(',  nv.(\  tlisapproved  othrr 
spclions. 

The  amended  Act  required  mo«l'!rate 
I'.M  nona'lainment  area  SIP  submittals 

'  The  1990  AmondmcMis  lo  ibf  CIimii  Aii  Ai  I 
ir;.!<Ip  sisnificant  changes  lo  (he  Act.  Sec  Public  Li,\v 
No.  101-5^9,  104  Slal.  2399.  References  herein  ari> 
li)  ;he  Cle^n  Air  Act,  as  amended  ("the  An).  1  he 
Dean  Air  Act  is  codined.  as  .'imcnded.  in  Ibe  I!.S. 
(  ode  .it  42  n..S.C.  7401,  ft  acq 


by  November  15, 1991.  On  November 
19, 1991  USEPA  received  revisions  to 
the  Michigan  SIP  for  the  Wayne  County 
PM  nonattainmenf  area.  The' USEPA 
reviewed  the  submittal  for  completeness 
and  found  the  submittal  to  be 
incomplete.  The  USEP.'^  made  a  finding 
pursuant  to  section  110{k)(l)(C)  of  the 
Act  that  the  State  failed  to  submit  a 
complete  SIP  and  notified  the  Governor 
in  a  letter  dated  December  17, 1991 .  .See 
57  FR  19906  (May  8,  1992).  The 
USEPA's  finding  of  incompleteness 
activated  the  18-month  clock  which 
could  have  resulted  in  the  imposition  of 
sanctions  pursuant  to  section  179  of  the 
Act.  On  June  11, 1993  the  State 
submitted  to  USEPA  new  revisions  for 
the  Wayne  County  PM  nonattainment 
area  SIP.  The  submittal  was  foimd  to  be 
complete  pursuant  to  section  110(k)(l) 
of  the  Act  and  USEPA  notified  the  .Stat.? 
accordingly.  This  completeness 
determination  corrected  the  State's 
deficiency  under  section  1 79  of  the  Act 
and.  therefore,  disrh-irged  the  18-nionth 
sanctions  clock. 

On  April  7,  1994  the  State  submitt.'d 
to  USEPA  a  SIP  revision  for  the 
Marblehead  Lime  Company,  River 
Rouge,  Michigan.  This  submittal 
supersedes  the  portion  of  the  June  11, 
1993  Wayne  County  PM  nonattainmcnl 
area  SIP  submittal  applicable  to  the 
Mnrbleheacl  Lime,  River  Rouge  facilijy. 

The  air  quality  planning  requirements 
for  mode,-afo  PM  nonattainment  areas 
are  set  out  in  subparts  1  and  4  of  title 
I  of  th.'  Act.  2  The  USEPA  has  issu.id  a 
•'Ceneral  Pre.-imble"  describing  USi:PA\ 
preliminary  views  on  how  USEP/\ 
in!en(is  to  i-view  SIP's  and  SIP 
revisions  submitted  under  title  I  oft!:'; 
Act,  including  those  State  suhmitl.ils 
couMiniug  modcnte  PM  iionattaiMn:;\'ii 
area  SIP  r<\qu ircments  (see  generally  57 
VV.  134 "8  (April  V>.  1992)  and  57  V\K 
l''"70  (A;i.r;l  L'-S.  1992)).  rkcause  IJSl.'I'.A 
i.s  describing  its  interpretations  here 
only  in  broad  ter.ms.  the  rnader  should 
rof'^r  In  the  C^n(^r:il  Pnvisnblo  inv  n  mni.; 
fletalied  (!ih.i.u:i;iic)ii  of  the 
inf.  rprctjiliuns  o.*" title  I  advanc.rd  i.i 
tod.iv's  propo.'wil  .-tnd  !ho  supporting 
r.i!jon.-;!p.  In  to<k!y's  nilomakin-^  afti.iii 
on  the  Mifh:<;:m  niodcrati'  PM  SIP, 
I  KSLi'A  is  priiposing  to  apply  jts 
interpretations  t.iking  into  f.onsidc-i.jiion 
the  .•.pecific  fai  liia!  Lskucs  presented. 
Thus,  USLPA  will  consider  any  timt  !y 


*.Sub|Xj;t  1  cuiitaiM.s  piovlsionseppiicabic  U) 
MOi.jltiiinmp;):  wrcus  ge.-prally  a.nd  <;Libp.-.rl  4 
ronlain-s  provisions  .spocifically  applicable  to  !'M  • 
10  nonallainnieni  areas.  At  times,  subpart  1  and 
subpart  4  overlap  or  conflict.  EFA  has  attempted  to 
clarily  ihe  relationship  among  these  provisions  in 
thfr  "(ieiieral  Preamble"  and,  as  appropriate,  in 
iridav'-'*  ni)!i<  e  and  .iiipporting  infonnatlnn. 
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submjited  comments  before  taking  final 
Jiction  on  today's  proposal. 

Those  States  containing  iniljaj 
moderate  PM  nonattainment  areas  wer« 
required  to  submit,  among  other  things, 
the  following  provisions  by  Nov«'mhor 
15.1991: 

1.  Provisions  to  assure  that  rcasurabJy 
avaiJabi'e  ronfroJ  measures  (RACM) 
(including  such  reductions  in  emissions 
from  existing  sources  in  the  area  as  may 
be  obtained  through  the  adoption,  at  a 
minimum,  of  reasonably  available 
«:ontrol  technology— RACT)  shaH  \ye 
implemented  no  later  than  Dej^emljer 
10,  199.-!: 

2.  Eithf ;  a  demonstration  (including 
air  qualify  raorielingj  that  the  plan  will 
provide  for  attainment  as  expeditiously 
as  practicabifj  but  no  later  than 
December  31, 1994  or  a  demonMr:,<ii)n 
that  attainment  by  that  date  is 
impracticable; 

3.  Quantitative  milestones  whitjj  are 
)o  be  achieved  every  3  years  and  vshich 
denruDnstrate  rca.sonabie  fjirther  progress 
(RrVj  toward  attainment  by  December 
•11,  199-4;  and 

4.  Provisions  to  assure  that  the  iTintn>i 
roquiremcnis  applicable  to  major 
stationary  sources  of  PM  also  apply  lo 
major  stationary  sourwjs  of  PM 
precursors  except  where  the 
Administrator  determines  thai  sui  h 
soun  OS  do  not  contribute  significantly 
to  PM  levels  which  exceed  the  NAAQS 
in  the  area.  S«;e  sections  172(i.),  1:^.8  and 
ia9oflhe  Act. 

.Some  pnivi'jjons  wf^re  due  at  a  lat.'.r 
dale.  States  with  initial  moderate  PM 
nonattainment  .irc^s  were  required  to 
sijl)ini|  a  permit  program  for  the 
«:</nstnK.ti(m  and  operation  of  new  .in«l 
juxiiiifid  major  staticinary  soun>s!if  PM 
by  June  30. 1']:i2  (hw  si- t'lin  IHrUu). 
Sue)?  Static  also  were  to  submit 
I  iinlinypncy  n.r.-sures  by  Novcm'ur!  l.""). 
mii.i  which  become  effoctivc  withowi 
fur;q:.r  actioM  by  the  Stale  or  I  '.'^."P.A. 
upnn  a  drfernjMiniion  bv  IJSV.PA  fS.jf 
liii:  .(;?•;.'  has  f.,i!i;d  ft)  arbievif  KM'  <:r  t.i 
.ill.iir.  i',  ■  I'M  \'  -lAQS  by  l.be  ■.)pphr;,hh' 
.sliilDtorv  c'ead.'Jne.  .S<t;.sef:tii)n  iri'f-  )f'i) 
.••nd  .S7  (K  ■l3r,4:^-]3b44.  Those 
provislon.s  \vi!i  be  iiddrrwod  ]<:  ».-,... r.ifi- 
ndem.-jJcinp  act!fM:s. 

IF.  In  This  Action 


of  the  Act.  The  USEPA  will  consider 
any  comments  submitted  during  the 
public  comment  period  before  faking 
final  action  on  today's  proposal. 

A.  Analysis  of  State  Submission 

The  State's  June  11.  199.3  submittal 
consisted  primarily  of  31  con,sent  orders 
between  the  State  and  PM  sources  The 
air  quality  dispersion  modeling 
conducted  is  based  upon  control 
measures,  limitations,  and  conditions 
contained  in  these  orders.  Th<?  L'SEPA 
is  proposing  to  disapprove  the  State's 
submittal  bef:ause  USEPA  finds 
unacceptable  language  in  the  consent 
orders  submitted  for  approx.d  into  the 
Michigan  SIP.  If  the  .State  removes  the 
unacceptable  language,  or  replaces  it 
with  the  previously  approved  ve.-^jion  .':s 
•retailed  below,  and  submits  revised 
ccmsent  orders,  the  proposed 
disapproval  will  be  changed  to  an 
approval  when  USEPA  takes  final  .it lion 
on  this  submittal. 


.Si-dion  nofkjof  t.^.r/Vf  Mth  „;,i 
|.nivisi.,,ns  go\  eming  U.SFPA's  r»'vii-.v  nf 
.SIP  submillals  (see  57  PR  lasti,-?- 
1  ;35G6).  In  this  action,  U.SEPA  h- 
))    posing  to  disapprove  the  SIP 
I'- .  ;sion  submitted  by  the  State  of 
Niichigan  to  USEPA  on  June  11.  1«W.1 
which  completed  the  attainment  plan 
for  Wayne  County,  because  if  does  r>ol 
meet  all  of  the  applicable  requirements 


1.  Prucediiral  Background 

The  Act  requires  States  to  rfbs«'r\e 
cerl.iin  procedural  requirements  in 
developing  implementation  plans  and 
plan  revisions  for  submission  to  USEPA 
Section  110(a)(2)  of  the  Act  provides 
that  each  implementation  plan 
submitted  by  a  State  must  b«-  adopt!-.! 
after  reasonable  notice  and  public 
hiiaring.  ■  See  also  section  1 10(1)  of  tiii- 
Act.  The  USEPA  also  must  determine 
whether  a  submittal  is  complete  and 
therefore  warrants  further  USEPA 
review  and  action  (.see  ?,.f  fj^p  nt)(fc)(I) 
ami  37  FR  1-3565].  The  USD'A's 
comph'teness  crif(>rLa  fcr  .SIP  oub.-uittals 
iire  MM  out  at  40  (.FR  par?  51,  appendix 
V  (i'Ul),  as  amt-ndcd  by  .57  FR  -^2210 
(Au.i^u.st  26,  I'm).  The  IJSKPA  .jtfenipts 
lo  ii.ake  cnir.plptones-;  determin.i'ions 
wilhii)  fjO  days  of  reciiivJng  a 
subiT7!:-:.';;on.  Howevt.-r.  a  subi.jia.d  is 
•iecn.cd  complete  by  operation  of  l.ivi  li 
a  coiijplefene.ss  de!';r;jimation  iv  ;i<if 
iii:uU:  AX  U.SEPA  (i  if;(,nth«-;  ajTrr  rcic;;.! 
•  if  ifi'  subi!i)ssion. 

■I  hr  Sl.i'e  of  Mich;,; .,)  bdit ;,  p^jtjlir 
hi'.inn.q  on  M.irch  :it),'it^.n  to  Kiccive 
public,  (unmenf  on  thi;  in^plf.meiit.ithdj 
p!.i;)  fcr  Ihe  Wayne  t'li-jnly 
uor..iii.:i;nnfnl  ar"a.  iVjlIowai}^  rhc 
public  henrinq  the  pl.m  was  adopfcti  by 
the  SliUi  and  .sign<'d  by  l.he  f7nven:Mr's 
iJesi^n.-e  and  submitffd  to  i  ISEP.'^  on 
l.iiir-  11,  1993  as  a  proposed  revi.siou  to 
the;  SIJ>. 

The  .SiP  revisifjji  war:  r-.'vitrived  by 
I  i.SEPA  to  determine  completeness 
shortly  after  its  sithmiUal,  in  acrordance 


-A'.r^o  smiMn  172(t  •{7] o<  ihf  A,t  rpnoir*-!,  Ifttt 
pi.-^n  provisions  for  noRaluinmrntl  useas  mPfA  Uk- 
apji)>r.3bii»  proviSM)ns  of  *<^:;i)n  Jin{.if2) 


with  the  compIeter»ess  criteria  set  out  at 
40  CFR  part  51.  appendix  V  (1991),  as 
imiended  by  57  FR  42216  (August  26, 
1991).  The  submittal  was  found  to  be 
complete  and  a  letter  dated  June  30, 
1993  was  fomarded  to  the  Director. 
Michigan  Department  of  Natural 
Resources,  indicating  the  comp!clbii»-ss 
of  the  submittal  and  the  next  steps  to  l)e 
taken  in  the  review  process.  The  State's 
submittal  of  a  complete  SIP  stopped  the 
sanctions  clock  triggered  by  USEPA 's 
December  17,  1991  finding  that 
Michigan's  .November  15, 1991 
submittal  was  incomplBte.  As  not«id  ;ii 
today's  action  USEPA  proposes  to 
disapprove  the  Michigan  PM  SJP 
submittal  for  Wayne  County. 

In  addition,  the  Stale  uf  Michigan 
held  a  public  hearing  on  February  if). 
1994  to  receive  public  comment  on  the 
implementation  plan  revision  for  the 
Marblehead  Lime  Company,  River 
Rouge,  Michigan.  Following  the  public 
hearing  Ihe  plan  was  adopted  by  the 
Slate  and  signed  by  the  Governor's 
designee  and  submitted  lo  USEPA  on 
April  7,  1994  as  a  proposed  revision  Ut 
Ihe  June  11. 1993  SIP  submittal 
applicable  to  the  Marblehead  Linw, 
River  Rouge  facility. 

2  Enussions  lnvenf<jry 

Scclion  172(<.)(;i)  uf  the  Ad  n.tjiiir.  v.      ' 
lh;.t  nonaitainment  plan  provisiiwis 
include  a  comprehensive,  act^umte, 
cur.rcn!  inventory  of  actual  emi.ssions 
frimndl  sourc»fs  of  rrdevant  pollutants  :;, 
the  nonattainment  ama.  The  emissiorr^ 
inventory  should  also  include  a 
compn'hensivp,  accurate,  and  «:urr«ri)t 
invcilory  of  al)ow,-»ble  emissions  in  (hi 
an'3.  Becnusu  ihe  subn-iission  of  stich 
invenliiries  a;o  neci^s.sa.'y  to  lui  .-irc.j's 
atlainineni  dfjuonslmtion  (or 
demoMslratioij  Ihaf  the  ama  caniirif 
pr.j.'.tic7!b!y  .-flain),  the  fniissioas 
iuvenforifs  must  b<;  n-:cj»!ved  wi;')  f'  . 
s>ibiii;K.<;:'in  (stf  h7  FR  135:i'j]. 
Thi;  .St..fi:  p.nivided  Ihonjui^h 
i)oe.i;!;;cnt.ilioi'!  nf  ifc  (•irj'ssji;!)^ 
•:sl!ii;.ifc-  for;*!!  sources  in  the* 
nomrt.-iinincnf ;  r»:a  for  a  1<)rs  l;.--  y. ..; 
The  W.iyne  <  jn.-nty  aica  was  show-)  In 
i))(  .'u.;.!  31  f.,;i?;fi,;.s.  Tl:e  .■i!I..w.ibl.: 
emisvioii  ,-afi-s  were  c  't  u?.;!.d  b.!-,<!d  oi. 
liuiiis  t  unf^iined  in  Micbij^an's  part  r^ 
Air  I'o.'lulion  Paif icu.'ate  Regulation-, 
limits  fonfriincd  in  .Stain  pciirils,  :.•;;. 1 
limits  i:onIainrd  in  .Stale  cons«ml  ofilirs. 
Emissions  from  roadways  and  oihi  r  are.j 
soun  e  types  are  est iniatcd  in 
accordanf.e  with  procedures  spo  ifi<'.l  i;, 
AP-^2and  U.SEPA's  guidance 
document,    Control  of  Open  Fugilivi* 
Dusi  .Sources',  using  inputs  that  am 
judged  to  provide  reasonable  csTimaris 
of  these  emissions. 
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The  significant  sources 
nonattainment  area  are 
sources;  (2)  process  fugiti 
and  (3)  area  sources  such 
and  storage  piles.  The  ma 
facilities  in  the  nonattaiiu*ent  at< 
able  to  demonstrate  attainjiient 
PM  NAAQS  with  RACT  1 
For  facilities  where  this  R^CT 
control  was  insufficient  t 
attainment,  certain  limits 
and  various  operating  con 
modified  to  secure  enoug 
reductions  to  demonstratelatta 
Refinements  to  existing 
plans  were  made  accordin 
control  efficiencies  predicted 
L'SEPA's  "Open  Fugitive 
Computer  Model".  These 
limits,  production  Hmits. 
dust  plans  are  incorporate 
consent  orders  submitted 
into  the  Michigan  SIP.  For 
details  see  the  Technical 
Document  (TSD). 

The  USEPA  finds  that 
inventory  generally  appeaife 
accurate  and  comprehensi 
provides  a  sufficient  basis 
determining  the  adequacy 
attainment  demonstration 
consistent  with  the  requirehients 
sections  172(c)(3)  and  110( 
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:\.  R.ACM  (Including  R.^CT 

As  noted,  the  initial  moci 
nonattainment  areas  must : 
provisions  to  assure  that  R 
(including  R.\CT)  are  impi 
later  than  December  10.  1 
sections  172(c)(1)  and  189( 
General  Preamble  contains 
discussion  of  USEPA's  intr 
the  RACM  (including  RAC 
requirement  (see  57  FR  13 
and  13.560-13561). 

The  USEPA  has  previou 
thut  existing  TSP  regulatior|s 
to  point  sources  and  contai 
.'!  of  Michigan's  Air  Pollutii 
Commission  Rules  provide 
and  have  alreadv  been  incc 
the  Michigan  SIP  (57  FR  2-i 
H)9Z).  The  attainment  r.ecc 
are  such  that  additional  mt 
provided  in  the  current  sul 
iie  considered  reasonably  a 
the  same  time,  further  co: 
those  required  in  the  subm 
necessary  for  assuring  altai 
not  be  considered  reasonab 
those  measures  would  prov 


nti  o 


'The  EPA  issued  guida.-.ce  on  l'?i-10  t-miiMon-. 
.  ,>-!:'ories  prior  to  the  enactTncntc  fine  Clean  Air 
A::  .\mendments  in  the  form  of  tht  1987  PM-IO 
SfP  Development  Guideline.  T.he  g;  idance  provided 
m  this  document  appears  to  be  co;;  l-'.ew  ni'h  the 
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earlier  attainment.  (See  the  General 
Preamble  at  57  FR  13560). 

For  fugitive  dust  soiu"ces,  generic 
RACT  control  efficiencies  were  applied 
to  potential  emissions  based  on  whether 
a  facility  had,  and  was  implementing,  a 
fugitive  dust  plan  submitted  to  and 
approved  by  the  Air  Pollution  Control 
Commission '.  The  generic  RACT 
efficiencies  and  their  percent  control,  as 
recommended  by  the  Wayne  County  Air 
Pollution  Control  Division,  are:  unpaved 
roads  and  lots.  75  percent;  paved  roads 
and  lots,  35  percent;  and  storage  piles 
and  storage  pile  activities,  50  percent. 

The  USEPA  has  reviewed  the  States 
explanation  and  associated 
documentatioii  and  concluded  that  it 
adequately  justifies  the  control 
measures  to  be  implemented.  The 
consent  orders  in  Michigan's  submittal 
provide  for  compliance  by  October  1. 
1993  and  the  implementation  of  the 
nonattainment  plan  control  strategy  will 
result  in  the  attainment  of  the  PM 
NAAQS  by  December  31, 1994, 
therefore  satisfv'ing  the  requirements  of 
sections  172(c)(1)  and  189(a)(1)(C)  of  the 
Act. 

4.  Demonstration  of  Attainment 

As  noted,  the  initial  moderate  PM 
nonattainment  areas  must  submit  a 
demonstration  (including  air  qualitv 
modeling)  showing  that  the  plan  will 
provide  for  attainment  as  expeditiously 
as  practicable  but  no  later  than 
December  31,  1994  (See  section 
189(a)(1)(B)  of  the  Act).  Alternatively, 
the  State  must  show  that  attainment  by 
December  31,  1994  is  impracticable. 

The  MD.N'R  conducted  an  attainment 
demonstration  using  dispersion 
modeling  for  the  Wayne  County 
nonattainment  area.  This  demonstration 
indicates  that  the  NAAQS  for  PM  will 
be  attained  by  1994  in  Wayne  County 
and  maintained  in  future  years.  The  24- 
hour  PM  NAAQS  is  150  micrograms/ 
cubic  meter  (ng/m-^).  and  the  standard  is 
attained  when  the  expected  number  of 
days  per  calendar  year  with  a  24-hour 
average  concentration  above  l.")0  txq/ni ' 
is  equal  to  or  less  than  one.  .See  40  CFR 
50.6.  The  annual  PM  NAAQS  is  50  ug.' 
m'.  and  the  standard  is  attained  when 
the  expected  annual  arithmetic  mean 
concentration  is  less  than  or  equal  to  50 
Hg/m^.  The  dispersion  modeling  in  the 
demonstration  predicted  146.3  jig.'m'  as 
the  24-hour  design  concentration,  thus 
demonstrating  attainment  of  the  24-hour 
PM  NAAQS.  The  dispersion  modeling 
in  the  demonstration  predicted  49.5  pg/ 
m^  as  the  annual  design  concentration. 


'  .Michigan  eliminated  the  Air  Pottutior.  Control 
Division  in  a  recent  reorganization.  MDNR  now 
bundles  the  respon.'.ibilities  of  the  forme:  division. 


thus  demonstrating  attainment  of  the 
annual  PM  NAAQS.  The  control 
strategy  used  to  achieve  these  design 
concentrations  is  summarized  in  the 
section  titled  "RACM  (including 
R.ACT)". 

Several  factors  help  assure  that  the 
Wayne  County  nonattainm.ent  area  will 
maintain  as  well  as  attain  the  standard. 
First,  a  substantial  majority  of  emissions 
in  the  area  are  &"om  industrial  sources 
and  were  modeled  either  with 
maximum  allowable  emissions  (for 
point  sources)  or  with  emissions  at  the 
sources'  full  capacity  operation  (for  area 
sources).  Thus,  the  only  opportunities 
for  grovslh  in  the  inventory  beyond  the 
modeled  inventory  are  new  source 
construction  and  growth  in  public  area 
sources.  The  new  source  review 
program  assures  that  new  sources  will 
not  create  violations  of  the  air  quality 
standards.  For  public  area  source 
emissions,  the  Southeast  Michigan 
Council  of  Governments  (SEMCOG) 
compiled  estimates  of  daily  vehicle 
miles  traveled  (VMT)  in  Wayne  County 
for  a  1985  base  year.  To  account  for 
VMT  gro\\lh  in  Wayne  County, 
SEMCOG  reran  their  transportation 
models  for  the  year  2005.  The  resulting 
VMT  projections  were  compared  to  the 
1985  base  year  case  and  showed  a  net 
increase  in  PM  emissions.  The  increase 
in  emissions,  however,  has  already  been 
accounted  for  in  the  attainment 
demonstration.  Michigan's  modeling 
analysis,  reflecting  emissions  in  2005. 
yielded  a  design  value  of  146.3  ng/ml 
Extrapolating  back  to  1994  would  yield 
a  design  value  of  146.1  ng/m\ 
Therefore,  the  State  of  Michigan  has 
demonstrated  maintenance  of  the  air 
qualitv  standard  of  150  ng/in^  through 
the  year  2005.  See  the  TSD  for  a  more 
dfitailed  description  of  the  attainment 
demonstration  and  the  control  strategv 
used. 

5.  PM  Precursors 

Tl:e  control  requirements  whicii  a:e 
applicable  to  major  stationary  sources  f.f 
P.M,  also  apply  to  major  stationary 
sources  of  PM  precursors  unless  USFt'A 
determines  such  sources  do  not 
contribute  significantly  to  P.M  lev(;ls  in 
excess  of  the  NAAQS  in  that  area  (ser. 
section  189(e)  of  the  Act). 

An  analysis  of  air  quality  and 
emissions  data  for  the  Wayne  Cotitity 
nonattainment  area  indicates  that 
e.xceedances  of  the  NA.^QS  are 
attributable'solely  to  direct  PM 
emissions  from  stack  sources,  process 
fugitive  emissions,  and  area  sources 
such  as  roadways  and  storage  piles,  and 
not  sources  of  PM  precursors. 
Consequently,  USEPA  is  proposing  to 
find  that  major  sources  of  precursors  of 
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PM  do  not  contribute  signiiltanfly  lo 
PM  levels  in  excess  of  the  NAAQS.  The 
consequoucHs  of  this  finding  are  to 
exclude  these  sources  from  the 
applicability  of  PM  nonattainnicnt  area 
control  requirements.  Note  that  while 
I ISEPA  is  making  a  general  finding  for 
this  firra.  today's  finding  is  based  on  the 
rurrenf  character  of  the  area  including, 
for  example,  the  existing  mix  of  sfnisixs, 
in  \h'i  area.  It  is  possible,  therefom,  th.5t 
future  gro'A-lh  could  change  the 
significar-ce  of  precursors  in  the  area 
The  I'SEPA  intends  lo  issue  future 
guidan«;e  adtkessing  sa<:h  potential 
changes  in  the  significant;  of  pru  ursoi 
ejiussions  in  an  area. 

(>.  Quantitative  Milesto.nej*  and 
Rpfisonable  Further  Pmrress  (KB') 

Thp  PM  r.onRtr.?inn:enf  crca  phn 
n?visions  dt^monsfrafing  atfainm»?nf 
must  c<.,:tajn  quantitative  iiulnstonf s 
which  Bit!  to  be  achieved  cvory  3  y«->ars 
until  the  area  is  rpdosignafed  attainment 
jind  which  demonsfrare  RFP,  as  defined 
in  st'ction  171(1).  towsnJ  attainmrnt  by 
December  31,  1994  (see  section  r«»«ifr)  of 
the  .^ct).  Reasonable  fii'lhor  progniss  is 
(ipfinod  in  .s»'ctfon  171(1)  as  such  annual 
incremenfaJ  reduclions  in  ntrissions  of 
tlio  ri^ic'vant  air  poHutanf  as  aro  rrqiiin^j 
by  p.ir!  r>  or  may  reason-ibly  be  r«  \juircd 
by  t.he  Afiniinisfnitor  for  tin:  purpose  ni 
ensuring  alfainmcni  of  the  apphaihle 
NAAQS  by  the  anplit  nblii  date. 

As  (}j>r?jsst'(i  in  the  f-fn'va!  Fre.-»;.';b!e 
[37  f- ]<  1  .H.'j.lfj),  a!f.'finn:«'nt  plans  Utr 
n!!»il('r..:('  nreas  which  Tit-inonslrate 
.•in;iii.!n";i1  by  Uoccmbor  31,  l.i;j4  will 
^3tisfy  thp  inilia!  q'janti'.itivc  milrjstor.e 
rnfjUJromein.  'llui  c,ijn.v;nl  orcicrs 
ini.JUiicd  in  .Mic.lugans  .SIP  h.jbi!iil!;J 
rcqui;!!  ( (iinpli.un  (>  by  Oct(jiK:r  1,  lOU.!. 
Civcj!  liiis  r«;f>uireniO)it  .uid  tii<!  fact  Onl 
VVrivn''  Counfv  do)nonstrafi;s  nffaiuj.  <  A 
by  l';S')4,  I  JSr;PA  bc'itjvos  th-;  .Sl;»;c  s 
suhsiiissidji  clearly  Sit!>,il  ;s  the;  i.i;))i;jj 
iliJ.inlJlo'ive  milcstorf  rr;qi.Mrnn?r!nf  rt„fi 
<iv;)]oi,sti.)t('s  UPP. 

7.  l!il'!)r..>vibi!ity  Issuc-s 

.Sc(  firms  ll(l{:i)(2l(A)  ;.',i  y/2[..;[U)  ,j\ 
Il)i;  A.  t,  A2  I  J.S.C.  741()(ri)(2::(A)  ;ind 
73{rj.U:]{H),  require  that  each  .SiP  ir.clude 
cmisM'<i)i  hiuil.iiion'-;  and  other  f.ontrol 
Uii";. ■,!;!<:,,  m-MHs  or  tc'chiiiijii'js,  ami 
sch'-dulcs  or  tjrnetabl.-s  for  romp} i.i nee 
which  i,T(i  onforcoable  by  the  .^^iait;  r,tvi 
by  \  ISKPA.  .Son  also  57  FK  l.^.^fiG.  h, 
;:(!(iJ:ion.  .Stat?;s  nuist  include  in  their 
ni)ri.Jttainni<>i!il  area  SIPS  ,j  prui^rnm  tr) 
lirovido  for  thR  cnforcemeni  of  tho 
n;f;;)surf!s  desrrihod  in  the  .SIP.  42  IJ..S.C. 
74UJ(a){2)(C).  The  USFPA  criteria 
.i(l(ir«s.sing  tho  enforc^jability  of  SIP.s 
and  SIP  revisions  Vf^pre  provided  in  a 
Soptumbcr  23,  1987  memorandum  {with 
aitaohnwHits)  from  Craig  Potter, 


Assistant  Administrator  for  Air  and 
Radiation,  et  al.  (see  57  PR  13541). 

The  State  of  Michigan  identified  in  its 
submittal  particular  co.itrol  measun?s 
for  stack  sources,  process  fogitive  dusf 
emissions,  and  area  sources  such  as 
roadways  and  storage  piK?s.  These 
ronfro!  measures  are  addressed  in  the 
section  entitled  "RACM  (including 
R.'^CT)."  above.  In  its  submittal,  the 
State  specifies  how  each  control 
measure  or  limit  is  mad«  enforceable. 
The  majority  of  the  coniro)  measur*^  are 
contained  in  the  existing  TSP 
regulations  and,  therefore,  are 
enforceable  as  part  of  the  existing 
Michigan  SIP.  Some  of  the  control 
mcasux-es  and  applicable  r«;crdkei^.pj;ig 
refjuiraments,  particularly  those  dealing 
w-ith  area  sounds  of  PM.are  eoniained 
in  the  31  consent  orders  which  f)ie  State 
has  requested  that  USEPA  .=}pprovc  as 
part  of  the  Michigan  SiP. 

The  IJSEPA  finds  the  c»nsi  nt  »,rders 
are  not  approvable  as  part  of  the 
Michig.in  SIP  for  two  re.isans.  Fir.<.t, 
each  of  the  31  cousenl  orders  contai.ns 
a  provision  (paragraph  11)  whidi  allows 
for  the  .substitntion  of  "equivalent" 
p.iilicuialG  and  fugitive  dust  control 
measisn^s.  The  omsent  orders  provide; 
tl-.at  0  company  subj«.«ct  lo  an  order  may 
revisi;  the  control  programs  «.oiit..ined  iii 
thi!  order  pro\  ided  that,  anumg  other 
things.  n>?ither  KfDNR  ii.ir  17SFJ'A 
objects  to  t!:e  .revision  witbm  4,'i  days  of 
irce.ip)  uf  the  propos.'.!.  Tiie  llSCl'A 
finds  fh.;t  this  means  of  rnodifyino  the 
c<i';trol  nKjMJr'Mnents  f  ontaij)!'d  i:i  a 
ctmsent  order,  ubich  Mould fdso  (if 
.-ipproxcd)  hcAdwn  p.>rf  of  the  \bi  lii^^pm 
Sii',  is  inapproprintir  bef.i:.";e  it  bvp.7<;sr-; 
t!);;  ,\(  t's  si:l).star>tive  ,in()  prinrthin^ 
j('(jiii!er:ien?s  f'/r  SfP  rex'i.<'n;>.«;  .S«v 
sections  llU(a)(2).md  nn(i}  nf  the  Aft, 
42  1  J.S.C.  7410|.i)(2)  nui]  ynoti).^ 
liv  lelti-r  d.ilr-d  (><  'ijbor  5,  V.i12 
lis;  PA  Region  r,  infi^rmi^d  MDrv'P  i!,;,i 
it  i.ould  provide sot.Tre-,  Korrie  flexibility 
by  revlNJDg  paragraph  11  to  ;>miJt  use 
of  those  inr^isurcs  rq)ecif.fn;jy  coii*),-,! 
in  liSKPA's  PM-10  ()(>e.!i  Pi.-girivo  ilu-:f 
.Source  t;onii):;!iiT  Mtxte)  Package  (f.PA-- 
4.'i(j/;j-w0-01(.))  Moiedenilson  this 
:)iechani:i;>i  are  provided  ii)  the  October 
f).  ]')-)2  letter  and  IJSI-.PA's  TSH,  In  i!s 
siibniission,  however,  Micliigan  did  w-M 
revi.tie  the  orders  to  iiii^bide  this 
SMj;<:estcd  approach. 

"It    hoold  iy.  ec!r:;«l  itu^il  ItSi-TA  ■■i,i;iilalions 
ju<iii-.i^!!;-!t--d  prjrsuani  »o;itI«  Vcftfi^  Art  lO'i'^iii 
pr.jvisWini  under  wbtcii  ahenvitivu,  vqulvalcm 
nnli.•.^i(Jn  li.tiils  may  brj  intorpuraJed  in  a  titlij  V 
(..■.'::);•  .Sfid  ^O  Cf-H  70.6(.))ri/;).  Hownv.;r.  rh..«:<; 
tnnvW.oDi  a/«  apptiiubh?  .sol«(y  in  lb«  mmem  of 
titlo  V  permils,  and  limn  only  ii  l>i«  sp<!Cirir 
ri'iiuircne-il*  jn  that  mis  have  be«n  rnec  TIh; 
tJ.SKI'A  further  rtolM  that  Mlchi^jii  iii«»s  nm 
prewiii ly  hrfW!  8  fi!»lm.illy  i«<,>fwiivi!!i  till.'  V  priigmin. 


Consistent  uith  the  above,  if,  during 
the  public  comment  period,  ^fDNR 
revises  paragraph  11  to  delete  the 
provisiim  for  substitution  of 
"equivalent"  measures,  this  portion  «jf 
the  consent  orders  may  be  approved.  In 
the  alternative,  MDNR" may  permit  the 
use  of  the  measures  identified  in  the 
Agency's  fugitive  dust  model,  in  lieu  ol 
the  provision  for  substitution  of 
"equivalent"  measures,  ii)  accordsjuv 
with  LISEPA  s  October  5.  1992  letter 

In  addition,  each  of  the  31  umscnf 
orders  provides  for  termination  upon 
the  issuance  of  an  operatirg  permit 
pursuant  to  titJe  V  of  the  Aa  (paragraph 
12).  Each  titie  V  operating  permit, 
hovniver,  must  include  all  Clean  Aii  At  1 
provisions  necessary  to  .issure 
compliance  with  the  applicable 
requirements  of  the  Act,  including  il.os.  . 
iri  the  SIP.  See  42  U.S  C.  7661c(.-.). 
Therefore,  the  requirements  cont«iuc«l 
in  the  title  V  operating  permit  are  to  Ij.; 
those  substantive  requirements 
applicable  under  other  provisions  of  the 
Act,  sue  h  ;3s  the  SIP.  Fi>r  that  reason,  the 
consent  orders  must  not  expire,  even 
fu.'lowing  issuiiice  of  the  oper.'iti;ig 
p<'rj>iits.  7  The  TSD  contains  further 
information  on  the  cnforr'.-fjh'lity  ofii, -' 
<  ensi-.Tt  onfers 

H  I  igrinst'lfnnafe  Dusf  Suppnis.vu.t 

As  sljte«l  earlier,  MDNK  used 
nslJi'A's  '"ftprn  Fugiiive  Dust  .Souire 
Co;nputer  MchIoI  '  to  determine  eoutrol 
(dfif  iencios  for  various  •Oinbiiialion.;  i,t 
« liemi«;a|  applis^itio'i  rates  and 
ti'Miment  fr.qu;:rtcie.S"app!icr.bU-  lo 
fi;ip»ive  iiust  ro;jdw..«y  emis.sious.  Tiie 
mod:-)  li  i's  w.i'erirg  or «  hiMuii  al 
sujijirfjsvujts  as  'yi  c»  por.riib't  contnil 
ojjii  nis  for  unfjavocl  r.j.jd.s.  Aver.igc 
efficiency  cm-ves  were  gcp.eratoti  f.» 
four<  heiiM'  ;1  <li:sf  supprii.ssaiits  .:iid, 
i)e(  .)iise  liiere  w;!.i  Utile  d.ila  avad.ible  ..t 
the  tiu:e,  !b«>  pi>g'-.u!i  wss  diisigned  lo 
ije  ve.'y  gonernl  without  any  ndejeric-e  f>) 
a  >Ji-.e(:|ru:c.ho(iJlf  al  ori-rand  nae»';.  ihe 
rmd:!  allows  f'lr  r.t.iiipaiisois  b.;»\vt;i'; 
w  !'(  ring  :jj»d  chendcals,  jud  bi:ln''.i:n 
ti:i'  I  i)(;i!)ii  .I!'-  ori;.'.M!;!!!y  con:  idered  ui 
ti'i;}--;n.>r:,Ii(.;3  r.U'.':  model,  !;ut  n.jl  lo. 
the  substitution  of  ."tipo.ressanf-;  nttier 
th.-iU  the  four  types  ori;;ii;iillv 
rujusidered  by  the  mfjdcl. 
I.igr.iiisulfon.jte  -.vas  not  one  cf  the  four 
ci)<'n:i(  .i!s  ori'^iri.-.lly  ev.ilur.tcd  by 
ns'.PAsnioiie!. 


'  lli.^  irSfet'A  W;).jtJ  ihit  oiii-  itli-r  a  v.ili<J 
tormip.ilion  of  «?«<  mnaeni  onisrs  ic»i.luiii:<l  to  il,i« 
Sfi'  U)  !ifl*c  On;irir"«l  ii;il.!!it  ami  uiiht:  The  st.itt: 
i.ssii.;;: ;»  r!;!i.>  V  penr.ir  Ihaf  ron»  ''n^  lhi>  prm  istnii* 
in  the  nDOKtmi  orvfr.  the  Ptali-  Milimil>  fo  trSKr.-\ 
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nrvisioa 


30746  Federal  Rtgister  /  Vol.  59.  No.  114  /  Wednesday,  June  15,  1994  /  Proposed  Rules 


utilized  as  a 
arly  1900  s 
country 
company 
evy,  at  five 
dninsulfonate 
M 
i  >  between 
1  gnin 
ones 
model'to 
the  use  of 

MDNR 
applied  at 
t of  the 


laie 


Ligninsulfonate  has  been 
dust  suppressant  since  the 
in  Sweden  and  its  use  in  th  s 
dates  to  the  1940"s.  Only  one 
in  the  nonattainment  area  ( 
locations)  currently  uses  li 
for  dust  suppression.  The  MDNR 
investigated  the  relationshi 
the  control  efliciencies  for 
suppressants  relative  to  the 
considered  in  the  computer 
correlate  the  use  of  iignins 
the  original  four  suppressar  ts 
determined  that  if  Iignins 
a  chemical  rate  2.3  times  th 
chemicals  considered  in  USpPA's 
computer  model,  then  the  e 
predicted  by  the  model  can 
to  uncontrolled  emission 
•anpaved  roads  being  treatet 
ligninsulfonate  given  equal 
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and.  therefore,  is  adequate  t  >  technically 
support  the  use  of  ligninsul  onate  as  an 
alternative  suppressant.  See  the  TSD  for 
further  details. 
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9.  Contingency  Measures 

As  provided  in  section  1 
Act.  all  moderate  nonattainitient 
SIP's  that  demonstrate  atfai 
include  contingency  measuit-s 
generally  57  FR  135'43-1 
measures  should  consist  of 
available  measures  that  are 
the  area's  control  strategy  a 
effect  without  further  action 
or  USEPA.  upon  a  determini 
USEPA  that  the  area  has  fail 
RFP  or  attain  the  PM  NAAQ^ 
applicable  statutory  deadlin 
States  with  initial  moderate 
nonattainment  areas  were  nt 
to  submit  the  contingency  m 
required  in  section  172(c)(0) 
November  15.  1993.  The  US|PA 
determine  the  adequacy  of  s 
submittal  as  appropriate  in  r 
rulemaking. 

III.  Implications  of  This  Art 

The  USrPA  is  proposir.}^  t 
disappruve  in  its  entirety  th( 
revision  submitted  by  the  St 
Micb.igan  on  June  11, 1993 
Wayne  County  PM  nonattain^nent 
because  USEPA  finds 
provisions  in  each  of  the  31 
orders  submitted  as  part  of  tl 
revision.  If  the  State  removes 
unacceptable  language  in  pai  agraph  1 1 
or  replaces  it  with  the  ^ 
approved  version  mentioned 
removes  paragraph  12  in  eac  » 
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consent  orders,  and  submits  revised 
consent  orders  which  USEPA  finds 
acceptable,  the  proposed  disapproval 
would  be  changed  to  an  approval  when 
USEPA  takes  final  action  on  this 
submittal.  If  finalized,  this  disapproval 
would  constitute  a  disapproval  under 
section  179(a)(2)  of  the  Act  (see 
generally  57  FR  13566-13567).  As 
provided  under  section  179(a)  of  the 
Act,  the  State  of  Michigan  would  have 
up  to  18  months  afler  a  final  SIP 
disapproval  to  correct  the  deficiency 
that  is  the  subject  of  the  disapproval 
before  USEPA  is  required  to  impose 
either  the  highway  funding  sanction  or 
the  requirement  to  provide  two-to-one 
new  source  review  offsets.  If  the  State 
has  not  corrected  its  deficiency  within 
6  months  thereafter.  USEPA  must 
impose  the  second  sanction.  Any 
sanction  USEPA  imposes  must  remain 
in  place  until  USEPA  determines  that 
the  State  has  come  into  compliance. 

IV.  Request  for  Public  Conunents 

The  USEPA  is  requesting  comments 
on  all  aspects  of  today's  proposal, 
including  USEPA 's  proposed  decision 
to  impose  the  two  to  one  new  source 
review  offset  requirement  as  the  first 
sanction  should  USEPA  ultimately 
disapprove  this  submittal  in  whole  or  in 
part  and  the  State  fails  to  timely  remedy 
the  deficiency.  As  indicated  at  the 
outset  of  this  document,  USEPA  will 
consider  any  comments  received  by  July 
15, 1994. 

V.  Executive  Order  128G6 

This  action  has  been  classified  as  a 
Table  2  action  by  the  Regional 
Administrator  under  the  procedures 
published  in  the  Federal  Register  on 
January  19.  1989  (54  FR  2214-222,t).  a-. 
revised  by  an  October  4,  1993 
memorandum  from  Michael  H.  Sharinj. 
Acting  Assistant  Administrator  for 
Office  of  Air  and  Radiation.  A  fuliin- 
document  will  inlorm  the  general  puiiia 
of  these  tables.  On  January  6,  1989  the 
Office  of  Management  and  Budgul 
(OMFi)  waived  Table  2  and  3  SIP 
revisions  (54  FR  2222)  from  the 
requirements  of  section  3  of  ExeLu!;\.' 
Order  12291  for  2  years.  The  USEP.\  !:as 
submitled  a  request  for  a  pcrmaner.r 
waiver  for  Table  2  and  3  SIP  revisi^ms. 
The  0MB  has  agreed  to  continue  tin- 
waiver  until  such  time  as  it  rules  on 
USEPA's  request.  This  request 
continues  in  effect  under  Executive 
Order  12866  which  superseded 
Executive  Order  12291  on  September 
30,  1993.  OMB  has  exempted  this 
regulatory  action  from  E.O.  12866 
review. 


VI.  Regulatory  Flexibility 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  et  seq.,  USEPA  must 
prepare  a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  USEPA  may 
certify  that  the  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
goverrunent  entities  with  jurisdiction 
over  populations  of  less  than  50,000. 

The  USEPA's  disapproval  of  the  State 
request  under  section  110  and 
subchapter  I.  part  D  of  the  Act  does  not 
affect  any  existing  requirements 
applicable  to  small  entities.  Any  pre- 
existing Federal  requirements  remain  in 
place  after  this  disapproval.  Federal 
disapproval  of  the  State  submittal  does 
not  affect  its  state-enforceability. 
Moreover,  USEPA's  disapproval  of  the 
submittal  does  not  impose  any  new 
Federal  requirements.  Therefore, 
USEPA  certifies  that  this  disapproval 
action  does  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities  because  it  does  not  impose  any 
new  Federal  requirements. 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Intergovernmental 
relations.  Particulate  matter.  Reporting 
and  recordkeeping  requiri-ments. 

Authority:  42  U.S.C.  740l-VR71q. 

Dated:  June  2,  1194. 
.Michelle  D.  (ordan. 
Acting  Uegional  Administrator 
!!■  K  Duf .  04-14.538  Filctl  r,-l-;-'i4;  8:45  c.:nl 
BILLING  CODE  65eO-50-F 


40  CFR  Part  180 

[OPP-3G0339/FRL-4780-6] 
RIN  No.  2070-AC18 

Definitions  and  Interp.'etations; 
Oriental  Radish 

AGENCY:  [jivircinmcr.lal  !':<■•.  t.iion 
.\,yHiii:y  li;i\-\). 
ACTION:  Proposed  riil(.>. 


SUMMAFi/:  This  document  [.r-^posos  that 
40  CFR  180.1(h)  be  a-nondod  to  add 
EPA's  interpretation  for  iho  application 
of  tolerances  and  exemptions  from  the 
requirement  of  a  tolerance  established 
for  pesticide  chemicals  in  or  on  the  raw 
agricultural  commodity  oriental  radish. 
The  proposed  amendment  to  40  CFR 
180.1(h)  is  based,  in  part,  on 
recommendations  of  the  Interregional 
Research  Project  No.  4  (IR-4). 
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DATES:  Comments,  identified  by  the 
document  control  number  (OPP- 
300339],  must  be  received  on  or  before 
July  15,  1994. 

ADDRESSES:  By  mail,  submit  written 
comments  to:  Public  Response  and 
Program  Resources  Branch.  Field 
Operations  Division  (7506C),  Office  of 
Pesticide  Programs.  Environmental 
Protection  Agency.  401  M  St.,  SW., 
Washington,  DC  20460.  In  person,  bring 
comments  to:  rm.  1132,  CM  #2,  1921 
Jefferson  Davis  Hufy.,  Arlington.  VA 
22202. 

Information  submitted  as  a  comment 
concerning  this  notice  may  be  claimed 
confidential  by  marking  any  part  or  all 
of  that  information  as  "Confidential 
Business  Information"  (CBI). 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice.  All  written 
comments  will  be  available  for  public 
inspection  in  Rm.  1132  at  the  address 
given  above,  from  8  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Hoyt  L.  Jamerson,  Emergency 
Response  and  Minor  Use  Section 
(7505VV),  Registration  Division, 
Environmental  Protection  Agency,  401 
M  St.,  SVV.,  Washington.  DC  20460. 
Office  location  and  telephone  number: 
Sixth  Floor,  Crystal  Station  #1,  2800 
Jefferson  Davis  Hwy.,  Arlington,  V,'\ 
22202,  (703)-308-8783. 
SUPPLEMENTARY  INFORMATION:  Paragraph 
(h)  of  40  CFR  180.1  provides  a  hsting  of 
general  commodity  terms  and  EPA's 
interpretation  of  those  terms  as  they 
apply  to  tolerances  and  exemptions 
from  the  requirement  of  a  tolerance  for 
pesticide  chemicals  under  section  408 
of  the  Federal  Food,  Drug,  and  Cosmetic 
Act,  21  U.S.C.  346a.  General 
commodities  are  listed  in  column  A  of 
40  CFR  180.1(h),  and  the  corresponding 
specific  commodities,  for  which 
tolerances  and  exemptions  from  the 
requirement  of  a  tolerance  established 
for  the  general  commodity  apply,  are 
listed  in  column  B.  The  Interregional 
Research  Project  No.  4  (IR-4),  New 
Jersey  Agricultural  Experiment  Station, 
P.O.  Box  231,  Rutgers  University,  New 
Brunswick,  NJ  08903.  has  requested  that 
40  CFR  180.1(h)  be  amended  to  add  the 
commodity  term  "oriental  radish  (root 
and  tops)"  to  the  general  category  of 
commodities  in  column  A  and  to  add 
the  corresponding  specific  commodities 


"Raphanus  sativus  var.  longipinnotus 
(root  and  tops),  including  Chinese  or 
Japanese  radish  (both  white  and  red), 
winter  radish,  daikon.  lobok.  lo  pak.  and 
other  cultivars  and/or  hybrids  of  these" 
lo  column  B. 

The  amendment  is  being  requested  to 
establish  a  commodity  definition  for 
oriental  radishes  for  tolerance-setting 
purposes  and  to  identify  the  specific 
commodities  which  comprise  the 
general  category  of  oriental  radishes  In 
Febniary  1990.  in  response  to  a  request 
from  the  Hawaii  Department  of 
Agriculture  for  EPA  to  establish  a 
commodity  definition  for  radish  to 
include  Japanese  and  other  oriental 
radishes,  the  Agency  determined  that 
tolerances  set  for  the  common  radish 
will  not  apply  to  oriental  radishes  but 
that  it  would  be  appropriate  to  add  a 
general  commodity  definition  for 
"oriental  radish"  for  tolerance  purposes 
to  cover  the  wide  variety  of  forms  and 
cultivars  which  constitute  oriental 
radishes. 

The  crop  group  regulations  in  40  CFR 
180.34(f)  enable  the  establishment  of 
tolerances  for  a  group  of  related  crops. 
Once  the  crop  group  tolerance  is 
established,  the  tolerance  level  applies 
to  all  raw  agricultural  commodities 
within  the  group,  unless  a  crop  is 
specifically  excluded.  Currently. 
Japanese  radish  (daikon)  is  included  in 
the  Root  and  Tuber  Vegetables  group  (40 
CFR  180.34(f){9)(i))  and  in  the  Leaves  of 
Root  and  Tuber  Vegetables  group  (40 
CFR  180.34(f|(9)(ii)),  but  is  not  cohered 
by  individual  tolerances  for  radishes.  If 
this  proposed  action  to  amend  40  CFR 
180.1(h)  is  finahzed,  EPA  will  initiate 
revisions  to  40  CFR  180.34(0(9)(i)  and 
(ii)  and  to  any  existing  tolerance 
regulations  for  Chinese  or  Japanese 
radishes  to  reflect  the  change  in 
nomenclature  to  "oriental  radish." 

EPA  has  completed  an  evaluation  of 
the  proposed  amendment  and  concludes 
that  pesticide  residues  in  the  various 
cultivars  of  Raphanus  sativus  var. 
longipinnotus  are  expected  to  be  similar 
when  equal  amounts  of  pesticide  are 
applied  for  control  of  a  common  pest. 
Radishes  are  generally  affected  by  the 
same  pest  and  disease  problems  as  other 
members  of  the  mustard  (Cruciferae) 
family,  such  as  the  cabbages.  The  major 
insect  pest  of  radishes  is  root  maggots 
that  attack  the  roots. 

All  radishes  are  forms  and  species  of 
the  genus  Raphanus  and  members  of  the 
Cruciferae  family.  Radishes  are  cool 
season  crops  grovwi  as  annuals.  Seeds 
are  planted  in  the  fall,  and  the  roots 
enlarge  in  the  cool  months. 

Most  oriental  radishes  have  roots 
weighing  between  3  and  5  pounds; 
however,  Japanese  radishes  may 


produce  large  roots  up  to  40  to  50 
pounds,  and  their  leafy  tops  can  spread 
to  more  than  2  feet.  They  also  require 
a  longer  growing  season  (50  lo  60  d&\  s) 
than  the  common  radish. 

Chinese  radish  roots  can  weigh  up  lo 
100  pounds,  but  most  are  10  to  20 
pounds  at  maturity,  and  in  Florida  the 
average  is  20  pounds.  Other  oriental 
radishes  have  an  average  weight  of  1  (o 
2-1/2  pounds.  Roots  range  in  length 
from  18  to  24  inches  and  vary  in  shape 
from  round  to  elongated  and  cylindrical. 
Colors  include  white,  pink,  red,  purple, 
black,  and  occasionally  dark  brown 
Cultivars  of  radishes  are  clasiified 
into  three  types,  depending  on  the 
number  of  days  it  takes  the  root  to 
mature:  (1)  spring  cultivars,  ready  to 
harvest  in  20  to  30  days;  (2)  sumnei 
cultivars,  ready  to  harvest  in  35  to  40 
days;  and  (3)  winter  cultivars,  readv  to 
harvest  in  50  to  60  davs  and  as  high  as 
90  days. 

Oriental  radishes  are  usually  available 
all  year,  mostly  from  Hawaii  and 
California,  with  smaller  amounts  from 
Florida.  The  fall  and  winter  roots  cie 
milder  than  the  spring  and  summcr 
radish  production  which  are  more 
pungent.  The  oriental  radishes  are  eaten 
fresh  (raw)  or  pickled  like  cucumbers  or 
grated,  chopped,  or  sliced  for  use  in  stir- 
fry  or  sushi  dishes.  Leaves  are  used  Jjkn 
turnip  tops  as  a  salad  or  soup  green. 

At  present,  the  most  common  type  r.f 
oriental  radish  planted  in  the  U.S  is  thn 
daikon  or  Japanese  radish.  There  are 
presently  many  cultivars,  plus  sevr,'.:l 
new  and  improved  cultivars  and 
hybrids  being  developed  for  incrc.';-'.  >i 
di.scase  resistance,  earlier  pro<liiclinn, 
and  better  winter  hardiness  that  wjjl 
give  the  grower  several  options  to 
respond  to  consumer  demand. 

Based  on  the  above  information,  ih«' 
Agency  concludes  that  it  is  approprjo'c 
that  the  general  commodity  "orient.;  J 
radish  (root  and  tops)"  should  be 
interpreted  for  tolerance  purposes  tu 
include  the  corresponding  specifir 
commodities  "Raphanus  sativus  v.ir. 
longipinnotus  (root  and  tops),  inclinJinj; 
Chinese  or  Japanese  radish  (both  wh)t«j 
and  red),  winter  radish,  daikon,  lobok. 
lo  pak,  and  other  cultivars  and/or 
hybrids  of  these."  Therefore,  it  is 
proposed  that  the  changes  to  40  CFR 
180.1(h)  be  made  as  set  forth  below. 

Interested  persons  are  invited  lo 
submit  written  comments  on  the 
proposed  regulation.  Comments  must 
bear  a  notation  indicating  the  document 
control  number,  [OPP-300339J.  All 
written  comments  filed  in  response  to 
this  proposal  will  be  available  in  the 
Public  Response  and  Program  Resources 
Branch,  at  the  address  given  above  from 
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Oriental  radish  (root  and  tops) 


IFR  Doc.  94-14421  Filed  6-14-|)4;  8:45  ami 
eilLmC  CODE  65S0-S0~F 


40  CFR  Part  180 

[PP  2E4070/P581;  FRL-4780-5 
RIN2070-AC18 

Pesticide  Tolerances  for  B«  nomyl 

AGENCY:  Environmental  Projection 
Agoncy  (EPA). 

ACTION:  Proposed  rule. 


SUMMARY:  EPA  proposes  to  r  i^codify 
tolerances  for  combined  rcsi  dues  of  thn 
fuiij;icidc  benomyl  and  its  n  otaboiitos 
::i  or  on  the  raw  agricultural 
coir.inodities  avocado,  dnnd  lion,  aiui 
papaya.  This  amendment,  w  lich  was 
requested  in  a  petition  subni  itted  by  the 
liiterrcgional  Research  Projo  :t  No.  4  (IR- 
4],  u-ould  establish  tolerance  s  for 
ri>;:jionally  restricted  registra  ion  of  the 
pesticide  on  these  commodi  ies. 
DATES:  Comments,  identifier  bv  the 
(iocunicnt  control  number  (f  P  2E4070/ 
P3811,  must  be  received  on  qr  before 
July  15,  1994. 

A0C3ESSES:  By  mail,  submit  ivrittcn 
comments  to:  Public  Respon  le  and 
Program  Resources  Branch,  field 
Operations  Division  (7506C)  Office  of 
Pesticide  Programs.  Environ  nental 


and  Budget 
the 
Executive 


requirement  of  a  tolerance,  the  impact  of 
the  regulation  would  be  the  same  as 
establishing  new  tolerances  or 
exemptions  from  the  requirement  of  a 
tolerance.  Therefore,  the  Administrator 
concludes  that  this  rule  would  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedure, 
Agricultural  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  May  31.  1994. 

Stephanie  R.  Irene, 

Acting  Director.  Registration  Division.  Office 
of  Pesticide  Programs. 

Therefore,  it  is  proposed  that  40  CFR 
part  180  be  amended  as  follows: 


PART  180— [AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  346a  and  371. 

2.  Section  180.1(h)  is  amended  by 
adding  and  alphabetically  inserting  the 
general  commodity  "oriental  radish 
(root  and  tops)"  in  column  "A"  and  the 
corresponding  specific  commodities 
"Rapbanus  sativus  var.  hngipinnatus 
(root  and  tops),  including  Chinese  or 
Japanese  radish  (both  white  and  red), 
winter  radish,  daikon,  lobok.  lo  pak.  and 
other  cultivars  and/or  hybrids  of  these" 
in  column  "B"  to  read  as  follows: 

§  180.1    Definitions  and  inlerpretations. 


(h)*     * 


B 


Raphanus  sativus  var.  longipinnatus  (root  and  tops),  including  Chinese  or  Japanese  radisti  {both  wtiite 
and  red),  winter  radisti,  daikon,  lobok,  lo  pak,  and  ottier  cultivars  and/or  hybrids  of  these. 


Protection  Agency,  401  M  St..  SW., 
Washington,  DC  20460.  In  person,  bring 
comments  to:  Rm.  1132,  CM  #2,  1921 
Jefferson  Davis  Hwy..  Arlington,  VA 
22202. 

Information  submitted  as  a  comment 
concerning  this  document  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 
"Confidential  Business  Information" 
(CBI).  Information  so  marked  will  not  be 
disclosed  e.xcept  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice.  All  written 
comments  will  be  available  for  public 
inspection  in  Rm.  1132  at  the  address 
given  above,  from  8  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Hoyt  L.  Jamerson,  Registration 
Division  (75()5\V).  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency.  401  M  St.  SW..  Washington,  DC 
20460.  Office  location  and  telephone 
number:  Si.xth  Floor.  Crystal  Station  #1. 
2800  Jefferson  Davis  Highway. 
Arlington,  VA  22202.  (703)-308-8783. 
SUPPLEMENTARY  INFORMATION:  The 
Interregional  Research  Project  No.  4  (IR- 
4),  New  Jersey  Agricultural  Experiment 


Station,  P.O.  Box  231,  Rutgers 
University,  New  Brunswick.  NJ  08903, 
has  submitted  pesticide  petition  (PP) 
2E4070  to  EPA  on  behalf  of  the 
Agricultural  Experiment  Stations  of 
Florida  and  Puerto  Rico.  This  petition 
requests  that  EPA  recodify  tolerances 
established  pursuant  to  section  408(e)  of 
the  Federal  Food,  Drug,  and  Cosmetic 
Act  (FFDCA).  21  U.S.C.  346a(e).  for 
combined  residues  of  the  fungicide 
benomyl.  methyl  l-(butylcarbamovl)-2- 
benzimidazolecarbamate,  and  its 
metabolites  containing  the 
benzimidazole  moiety  (calculated  as 
benomyl)  in  or  on  the  raw  agricultural 
commodities  avocado  and  papaya  at  3 
parts  per  million  (ppm)  and  dandelion 
at  10  ppm.  Specifically,  IR-4  proposes 
that  EPA  remove  the  tolerances  for 
avocado,  dandelion,  and  papaya  from  40 
CFR  180.294(a)  and  insert  these 
tolerances  under  40  CFR  180.294(lj). 
which  lists  tolerances  established  in 
support  of  regional  registration.  This 
amendment  would  regionally  re,strit:t 
registration  for  use  of  benomyl  on 
dandelion  and  papaya  to  Florida  and 
use  on  avocado  to  Florida  and  Puerto 
Rico. 

IR-4's  request  is  in  response  to  EPAs 
reregistration  review  of  benomyl,  which 
determined  that  the  available  residue 
data  are  adequate  to  support  continued 
registration  for  use  of  benomyl  on 
dandelion  and  papaya  in  Florida  and 
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avocado  in  Florida  and  Puerto  Rico. 
Additfonal  residue  data  will  be  required 
to  expand  the  area  of  usage.  Person.s 
seeking  geographicaliy  broader 
registration  should  contact  the  Agency's 
Registration  Division  at  the  address 
provided  above. 

The  scientific  data  submitted  in  the 
petition  and  other  relevant  material 
have  been  evaluated.  The  toxiculogicai 
data  considered  in  support  of  the 
proposed  action  include: 

1.  Metabolism  studies  in  mice 
indicate  that  benomyl  is  primarily 
metabolized  to  methyl  2-ben2imida?.ole 
carbamate  (MBC).  which  is  converted  to 
2-aminoben2amidoie  and  5-OH-MBC. 
Elimination  of  metabolites  occurs 
rapidly  in  urine  and  feces,  with  no 
unusual  localization  of  benomyl  or  its 
metabolites  in  animal  tissues. 

2.  A  2-year  feeding  study  in  dogs  with 
a  no-observed-effect  level  (NOEL)  of  500 
ppm  (equivalent  to  12.5  milligrams 
(mg)/kil<igram  (kg)/day.  Biochemical 
changes,  hepatic  cirrhosis,  decreased 
weight  gain  and  lower  food 
consumption  were  observed  at  a  feeding 
level  of  2,500  ppm  (equivalent  to  125 
mg/kg/day). 

3.  A  three-generation  reproduction 
study  with  rats  fed  diets  containing  0. 
100,  500,  or  2,500  ppm  (equivalent  to  0. 
5,  25,  or  125  mg/kg/day)  with  a  NOEL 
of  100  ppm  based  on  decreased  pup 
weanling  weights  at  the  500  ppm  and 
2,500  ppm  feeding  levels. 

4.  Benomyl  and  MBC  have  been 
shown  to  cause  developmental  toxicitv 
in  rats.  The  most  common  abnormalilv 
in  studies  with  rats  was 
microphthalmia.  With  l)onom\l. 
anomalios  ob.served  in  mice  includiMi 
short  and/or  kinky  tail,  fused  vertobnii!, 
fused  ribs,  and  cleft  palate.  NOEL's  for 
developmcr.toi  toxicity  are  eslablish(!d 
at  .30  mg/kg/day  for  rals  and  50  u)g/kg/ 
day  for  mice  for  benomyl.  For  MBC  the 
.VfJEL  for  developmental  l<ixicif\  in  i.its 
is  established  at  10  mg/kg/day. 

.1.  Mutagenicity  stuilies  mdicild  thai 
lii-nomyl  and  MBC  have  v.oak 
inutng(mic  activity  thai  i.s  prim.iiiiv 
.ittribul.ible  to  a(lv(;rse  cffecls  on  llic 
i.(!linl;ir  spindle  appr.ral us.  Bolli 
compounds  produced  positive;  effects  in 
li!Sts  to  assess  structural  cliromosome 
abiirrations,  which  is  consislcnt  wilh  .1 
cellular  spindle  effect:  Equivejc.il  ri'.suil.s 
w(Me  obtained  in  studies  performcid  \n 
a.sse.ss  gtme  mutation,  while  lests  for 
i)lh(!r  genotoxic  effects  were  negative!. 

I).  A  2-year  feeding/carcinogenicitv 
study  with  rats  fed  diets  containing  0. 
1 00.  500,  or  2,500  ppm  of  benomyl  with 
a  NOEL  of  2,500  ppm  (equivalent  to  1 25 
mg/kg/day).  There  were  no  carcinogenic 
or  systemic  effects  observed  under  the 
conditions  of  the  study. 


7.  A  2-year  carcinogenicity  study  with 
rats  fed  diets  containing  0,  100,  500. 
2,500/10,000  or  5,000  ppm  of  MBC 
(equivalent  to  0,  5,  25,  125/500  or  250 
mg/kg/day).  There  were  no  carcinogenic 
effects  observed  under  the  conditions  of 
the  study. 

8.  Carcinogenicity  studies  for 
benomyl  and  MBC  were  conducted  with 
CD-I  mice  fed  diets  containing  0.  500, 
1.500  or  7,500/5,000  ppm  benomvl  or  0. 
500,  1 .300,  7,500  (females)  or  7.500/ 
3,750  (males)  ppm  MBC.  The  high  dose 
for  benomyl  was  reduced  to  5,000  ppm 
at  37  weeks  in  males  ajid  females  due 

to  weight  loss,  and  the  high  dose  for 
MBC  was  reduced  to  3.750  at  65  weeks 
in  males  due  to  increased  mortality;  all 
males  were  sacrificed  at  73  weeks.  Both 
studies  resulted  in  an  increased 
incidence  of  benign  or  combined 
malignant  and  benign  tumors  of  the 
liver.  The  tumorigenic  responses  were 
found  to  be  compound  related,  e.g.,  thev 
occurred  with  significant  positive 
trends,  and  the  elevated  incidences 
exceeded  historical  rates  for  these  tumor 
responses.  The  responses  were  also 
associated  with  foci  of  cellular 
alterations  that  are  considered 
preneoplastic  and  imply  that  there  is  a 
progression  of  hepatic  lesions. 

9.  Carcinogenicity  studies  for  MBC: 
were  also  conducted  with  Swiss  .SPF 
mice  and  HOE  NMRKf  m.ice.  Liver 
tumors  were  observed  in  studies  using 
Swiss  SPF  mice,  but  there  were  no 
carcinogenic  effects  observed  with  HOE 
NMRKf  mice. 

The  Agency  has  classified  beiionu  I 
and  MBC  as  Group  C  carcinogens 
(possible  human  carcinogens).  This 
classification  is  based  on  the  Agem  \  s 
"(Guidelines  for  Carcinogen  Risk 
Assessment."  published  in  the  Federal 
Register  of  .September  24,  l!)8h  (51  I  R 
3.J992).  The  decision  supporting 
classification  of  benomyl  ami  MBC.js 
possible  carcinogens  (Group  C)  r.ither 
than  probable  carcinogens  (Group  B)  is 
based  primarily  on  the  folltjwing: 

1.  The  2-year  carcinogeiiKily  si.niy 
with  rats  was  negative  for  ( .ircin(i:ji uit 
efleicts. 

2.  The  c.ircinogenic  risjJonM's 
observtjd  with  benomyl  and  its 
miJtaiiolite  MBC  wcro  (  onfincd  u,  ;):i 
mousi;  li\er. 

3.  The  liv(!r  tumors  prudut  ed  1)\ 
ixMioinyl  and  MBC  were  obserxeil  in  !•.-.  ci 
geiKMically  related  strains  of  mite  (t:!)- 

1  and  .SPF  Swiss),  which  are  known  to 
have  high  background  incidence  rates  of 
liver  tumors:  there  was  no  increaseif 
incidence  of  liver  tumors  observed  in 
HOE  NMRKf  mice. 

4.  Benomyl  produced  weak  mutagenic 
effects  consistent  with  cellular  spindle 
poison  activity  rather  than  gene 


mutation.  This  pattern  of  mutagenic 
activity  correlates  with  the  observed 
developmental  toxicity  of  benomyl. 

EPA  annijunced  in  tjie  Federal' 
Register  of  December  6.  1977  (42  FR 
fil788).  that  a  Special  Rcv>ew  fcr 
benomyl  had  been  initiated  based  on 
mformation  indicating  that  bencmyl 
posed  risks  of  mutagenicity  (point 
mutation  and  chromosomal  tbenaticns). 
spermatogenic  depression  and 
teratogenic  effects,  acute  toxicity  to 
aquatic  organisms,  and  significant 
population  reduction  in  ncr.ta.-get 
organisms. 

In  the  Federal  Register  of  August  30. 
1979  (44  FR  51 166).  the  Agencv  issued 
a  Preliminary  Notice  of  determination, 
which  concluded  that  benomyl 
continued  to  pose  the  risks  noted  above 
with  the  exception  of  point  mutations 
and  significant  population  reductions  in 
nontarget  organisms.  In  the  Notice  and 
the  accompanying  Position  Document  2/ 
3,  the  Agency  weighed  the  risks  and 
benefits  of  use  together  and  determined 
that  certain  modifications  to  the  terms 
and  conditions  of  use  were  necessary  to 
reduce  the  risks  to  applicators 

Prior  to  the  publication  of  the  final 
benomyl  regulatory  decision,  the 
Agency  received  new  studies  (the  mit  e 
carcinogenicity  studies  discussed 
above),  indicating  that  benomyl  cm!  its 
major  metabolite  MBC  are  carcinogenic. 
The  Agency's  position  concerning  the 
Special  Review  for  benomyl  was 
published  in  the  Federal  Register  lii 
October  20.  1982  (-47  FR  46747)  I.t  the 
Notice  of  Determination  Concluding  the 
Special  Review  for  benomyl,  the  Agency 
determined  that  the  benefits  cxtt«^d  iho 
risk  from  use  of  benomyl  products  if .-. 
liiist  mask  is  u.sed  when  mix^.^c  .:i,d 
loading  for  aerial  applitatio.-i   ^ 
Registrants  W(>re  required  to  a:r.(  mJ 
their  product  labels  Jo  require  ufo  ij  .j 
dust  mask  for  persons  who  mix  -.rMi  '  .  J 
benomyl  for  aerial  app!i(  .ii/O-. 

More  recently,  die'tary  r,>k 
assessments  have  been  ( oi.du! !.  ij  ;•■: 
benomyl  in  association  with  ir.e 
reqiiesleel  recodification  of  !o)<  ;.::  <  •  ^ 
for  avocado,  dandidion,  and  p;.j,.jy.!. 
These  risk  assessmonis  wr;r  eoji;.^<-  '•  d 
tor  MBC  since  bentoiivl  u..,iU]-^ 
ny<irolyzes  to  .MBC.  DiCt.iry  jt'k 
a.ssossmi.'nls  were  conducted  !)..'<  <i .  u 
pen.ent  of  the  Re^fcrencc  Do'-r  IK!I 
utilized,  carcinogenic. i:y.  amJ 
developmental  toxicity.  The  j«i;/>'"<    J 
lh(!s(!  risk  assessments  a:f  jjs  icIJi.v.- 

Pi-n  cnt  nfD  iililui-d 

An  RfD  for  MBC  was  (  aJu.J«l«  li ..; 
0.033  mg/kg  bwt/day  by  dividing  ::a 
benomyl  RfD  of  0.05  mg/kc  body  w«..i;.'.: 
(bwt)/day  by  1.53.  the  ratio  c!  th^ 
molecular  weight  of  benomyl  Jo  th«- 
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molecular  weight  of  MBl  Z.  The  benomyl 
RfD  is  based  on  a  NOEL  of  5  mg/kg  bwt/ 
day  from  the  three-generption  rat 
reproduction  study  and  i  m  uncertainty 
factor  of  100. 


Available  information 
residues  and  percent  of 
incorporated  into  this 
estimate  the  Anticipated 
Contribution  (ARC).  The 
generally  considered  a 
estimate  than  an  estimat(  i 
tolerance-level  residues 
crop  treated.  The  ARC 
tolerances  (including  av 
dandelion,  and  papaya)  i 
0.000248  mg/kg  bwt/ day- 
percent  of  the  RfD.  The  / 
children  aged  1  through 
subgroup  most  highly  ex 
1.4  percent  of  the  RfD 

Cancer  Risk  Assessment 


on  anticipated 
<  rop  treated  was 
lysis  to 
Residue 
ARC  is 

realistic 
based  on 
iind  100  percent 

existing 
4cado, 

estimated  at 
and  utilizes  0.8 
,RC  for 
years  old  (the 
;  )osed)  utilizes 


ana 


more  i 


carci  nogeruc 


M3C 


The  upper-bound 
from  benomyl-derived 
population  from  existing 
estimated  at  1  X  10-*.  Thi 
risk  assessment  was  base  i 
bound  potency  estimator 
of  4.2  X  10  -•*  and  assumqs 
lifetime  exposure.  This 
within  the  range  of 
that  EPA  generally  consiif  ers 

Developmental  toxicity 


;  carcii  o 


risk 
for  the  U.S. 
tolerances  is 
carcinogenic 
on  an  upper- 
(Q*)  for  MBC 
a  70-year 
estimate  is 
genie  risk 
negligible. 


e ; 


repre;  ents 


thjn 


The  population  group 
this  assessment  is  femai 
above,  the  subgroup  that 
approximates  women  o 
age.  EPA  divided  the  ca 
exposure  of  the  highest 
individual  in  this  popula 
(0.1  mg/kg  bwt/day)  into 
developmental  NOEL  for 
kg  bwt/day  to  get  a  Margi 
of  100  This  means  that 
most  highly  exposed  to 
derived  MBC  in  their  diet 
1/100  the  dose  that 
from  rat  studies  for  devel 
toxicity  for  MBC.  Less 
the  population  of  females 
exposed  through  the  diet 
mg/kg  bwt/day  or  higher, 
developmental  toxicity, 
not  generally  concerned 
Margin  of  Exposure  is 

An  adequate  analytical 
available  for  enforcement 
analytical  method  for  en 
tolerance  is  available  in 
Analj-tical  Manual,  Vol. 

There  is  no  reasonable 
that  secondary  residues 
milk.  eggs,  or  meat  of 
poultry  since  there  are  no 
items  associated  with  thi 


wi 


f  interest  for 
aged  13  and 
nost  closely 
f  <  hild-bearing 
kulated 
eiposed 
ion  subgroup 
he 

VIBC  of  10  mg/ 
of  Exposure 
persons 


tie 
b^nomyl- 

would  receive 
the  NOEL 
pmental 

1  percent  of 
13  or  older  are 
0  MBC  at  0.1 
For 
Agency  is 
linless  the 
bel  5W  100. 

method  is 
purposes.  The 
f<  ircing  this 
Pesticide 
(PAM  II). 


tlie. 


tHe 
I 


Expectation 
11  occur  in 
livestock  and 

livestock  feed 
action. 


There  are  currently  no  actions 
pending  against  the  continued 
registration  of  this  chemical. 

Based  on  the  information  and  data 
considered,  the  Agency  has  determined 
that  the  tolerances  established  by 
amending  40  CFR  part  180  would 
protect  the  public  health.  Therefore,  it  is 
proposed  that  the  tolerances  be 
established  as  set  forth  below. 

Any  person  who  has  registered  or 
submitted  an  application  for  registration 
of  a  pesticide,  under  the  Federal 
Insecticide,  Fungicide,  and  Rodenticide 
Act  (FIFRA)  as  amended,  which 
contains  any  of  the  ingredients  listed 
herein,  may  request  within  30  days  after 
publication  of  this  notice  in  the  Federal 
Register  that  this  rulemaking  proposal 
be  referred  to  an  Advisory  Committee  in 
accordance  with  section  408(e)  of  the 
FFDCA. 

Interested  persons  are  invited  to 
submit  written  comments  on  the 
proposed  regulation.  Comments  must 
bear  a  notation  indicating  the  document 
control  number,  [PP  2E4070/P581].  All 
written  comments  filed  in  response  to 
this  petition  will  be  available  in  the 
Public  Response  and  Program  Resources 
Branch,  at  the  address  given  above  from 
8  a.m.  to  4  p.m..  Monday  through 
Friday,  except  legal  holidays. 

Under  Executive  Order  12866  (58  PR 
51735,  Oct.  4.  1993),  the  Agency  must 
detennine  whether  the  regulatory  action 
is  "significant"  and  therefore  subject  to 
all  the  requirements  of  the  Executive 
Order  (i.e..  Regulatory  Impact  Analysis, 
review  by  the  Office  of  Management  and 
Budget  (OMB)).  Under  section  3(f),  the 
order  defines  "significant"  as  those 
actions  likely  to  lead  to  a  rule  (1)  having 
an  annual  effect  on  the  economy  of  SlOO 
million  or  more,  or  adversely  and 
materially  affecting  a  sector  of  the 
economy,  productivity,  competition, 
jobs,  the  environment,  public  health  or 
safety,  or  State,  local,  or  tribal 
governments  or  communities  (also 
known  as  "economically  significant"): 
(2)  creating  serious  inconsistency  or 
otherwise  interfering  with  an  action 
taken  or  planned  by  another  agency;  (3) 
materially  altering  the  budgetary 
impacts  of  entitlement,  grants,  user  fees, 
or  loan  programs;  or  (4)  raiising  novel 
legal  or  policy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
the  principles  set  forth  in  this  Executive 
Order. 

Pursuant  to  the  terms  of  this 
Executive  Order,  EPA  has  determined 
that  this  rule  is  not  "significant"  and  is 
therefore  not  subject  to  OMB  review. 
Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
354.  94  Stat.  1164.  5  U.S.C.  601-612), 
the  Administrator  has  determined  that 


regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4.  1981  (46 
FR  24950). 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  Protection, 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Pesticides 
and  pests,  Reporting  and  recordkeeping 
requirements. 

Dated:  May  31.  1994. 

Stephanie  R.  Irene, 

Acting  Director,  Registration  Division,  Office 
of  Pesticide  Programs.  ' 

Therefore,  it  is  proposed  that  40  CFR 
part  180  be  amended  as  follows: 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  346a  and  371. 

2.  In  §  180.294.  by  amending 
paragraph  (a)  in  the  table  therein  by 
removing  the  commodities  avocado, 
dandelion,  and  papaya  and  by 
amending  paragraph  (b)  by  adding  and 
alphabetically  inserting  the  same 
commodities,  to  read  as  follows: 

§  180.294    Benomyl;  tolerances  tor 
residues. 


(b) 


Commodity 


Parts  per 
million 


Avocado  .. 
Dandelion 
Papaya  .... 


3 

10 

3 


(FR  Doc.  54-14422  Filed  &-14-94;  8:45  araj 
BILUNG  CODE  65a&-50-^ 

40  CFR  Part  180 

[PP  3E4255/P583;  FRL-4866-4] 
RIN2070-AC18 

Pseudomonas  Fluorescens  Strain 
NCIB  12089;  Exemption  From  ttie 
Requirement  of  a  Tolerance 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 


SUMMARY:  EPA  proposes  to  establish  an 
exemption  from  the  requirement  of  a 
tolerance  for  residues  of  Pseudomonas 
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fluomscpns  in  or  on  the  raw  agricultural 
«;ominodity  mushrooms.  This  exemption 
from  the  requirement  of  a  tolerance  was 
requested  in  a  petition  submitted  by  the 
Interregional  Researc:h  Projet-t  No.  4  (IR- 
4) 

DATES:  Comments,  identified  by  the 
document  control  number  |PP  SFAl^h/ 
P583],  must  be  receiver!  on  nr  bi>lore 
July  15,  1994. 

ADDRESSES:  By  mail,  submit  vvritlpn 
» omments  to:  Publn:  Response  and 
I'rogram  Resources  Branch,  Field 
Operatiims  Division  (75()6r),  Office  of 
Pesticide  Programs,  Environmental 
Prtitection  Agency,  401  M  St..  SW, 
VVashiiij-'on,  DC  20460.  in  person,  bring 
romnu'i'Js  to:  Rm.  1132.  C:M  #2.  1921 
leffi^rson  Davis  Hwy..  Arlington.  VA 
22202. 

Information  submitted  as  a  con)menl 
cone  erning  this  notice  may  l)e  claimed 
c:cnridentia!  by  marking  any  part  or  ail 
111  ih;»t  information  as  "Confidenti.d 
B.isiness  Information"  (CBl). 
Information  so  marked  will  not  hr 
di.sclosetl  except  in  accordance  with 
procedures  set  forth  in  40  CFR  p.:rt  2. 
A  copy  of  the  comment  that  does  not 
(  on'.iin  CBi  must  be  suhmilfeci  for 
i.M.lusion  in  the  publii:  record. 
Information  not  marked  confidnnti.-jj 
nr.-.y  be  disi  losed  publicly  by  KPA 
without  prior  nnticre.  All  written 
coiiunenl.^  will  he  avaifable  for  public 
ii;s|i('ctii)n  in  Rm.  11.32  at  the  aihires.s 
j;ivi«u  .il)o\c,  Irom  8  a. n).  to  4  p.m.. 
Vluuday  l)irui.ii;h  Friday,  i-xtlmnug  li;giil 
hiilitJays. 

FOR  FURTHER  INFORMATION  CON7AC7:  IJy 
i:.il:  h'liyt  L.  Ji.merson.  Rcj^i.M.'-aiitm 


Division  l7:,n5W),  Ofiu  e  of  P.fsiicide 
P;:)};-:.i;<H,  i-.iivironmenf.il  Pruti-iiion 
A-encv,  401  M  St.,  .SW.,  VV.i.sljir,;^!..,!, 
in:  2n4{;().  ()!fj,>:  Iwcaiin:)  and  1.  i.-phoin 
!  i.'iiitic;:  .S;xll)  Floor,  Oy.slaJ  .*>laiiou  «1. 
;:;*i)i)  )<:ii(!rM)ji  Davis  ISwy..  .Arlini.,!'.?^. 
\A  v^^nv'  (:/():i).:io«-ri7«3. 

bJPPl  EMENTARY  INFORMATION:   i  i.r 
!'-:c.ri;j,ioiial  RestMrch  l'r.i;ei:l  Ni;i  4  (!H 
4'.  Ni'W  ji:r:.fy  A;.;rici.lli:r.ii  l-,'3<!ic)  mii'Ul 
."  ,.:'U>n.  P.l)    H(>x23K  l^.l!gl;l.s 

\i!sily,  New  Hiunswick.  N)  i)H:r.rl 
r  uiuuitied  pcsIiciiK;  jjclitioi.  (PI') 
i:^.-.  li.FPAoubeliaifoi  t!i.- .■■,;..:<.■ 
ii.iiliiir.il  Kxii(!rir.)i:iil  .Si, iiin);-;  .!,•). 1 
ii;i-  I  ;iiJIed  Siatl:^i  iJc-parliiiciit  oi 
A;.^sicii!lurt;.  'i'hi.s  petition  ri'ij:!t;.s!s  lii.-i 
n.i.  .^'h;ii;!islialru,  pursunnl  In  sn.tioii 
A'.;h[,:]  ,,f  the  F«!(!,Mal  Food,  Diu.l;,  .,uii 
(  .(.silicotic  Ai  t  li*Flx:A),  21  IJ.S.i :. 
■H()a(i'),  eslublihh  an  t;x(!n5piii)n  'roi:;  lln' 
M'fjiii  emiiut  of  a  loleramie  for  i<;si«li]ns 
i'\  I  111-  ijiological  pesticide  l\t'iiiii)hionii^ 
lliK.itifn.enti  strain  NC:iB  12089,  iii  or  on 
the  raw  agricultural  commodity 
nuishrooms.  The  proposed  us4?o!  ihe 
bioiogiiuil  pesticide  is  to  <:onirol 


I  . 


bacterial  blotch  of  cultivated 
mushrooms. 

Pseudomonas  fluorescens  is  a 
naturally  occurring  bacterium,  is  the 
dominant  microflora  found  in 
mushroom  caps,  and  is  found  in  tap  and 
fresh  water,  marine  environments,  and 
plants.  It  is  reasonable  to  assume  that 
most  peopie  are  exposed  daily  to  this 
bacterium.  Pseudomonas  fluorescens 
has  been  marketed  for  several  years  in 
Austraha  for  mushroom  blotch  control. 

The  scientific  data  submittetl  in  the 
petition  and  all  other  relevant  material 
have  been  evaluated.  An  a«;ute  oral 
toxicity  test  indicated  that 
Pseudomonas  fluorescens  si  rain  NCIB 
^2089  was  not  toxic  or  patiiugenic  to 
rats  by  the  oral  route  of  exposure.  Tests 
of  various  Pseudomonas  strains  closely 
related  to  those  considefed  in  the 
petition  have  been  conducted.  A«;ute 
oral,  acute  injection,  and  acute 
inhalation  tests  indicated  that  the 
related  strains  tested  were  not  lethal  or 
toxic  to  rals.  Primary  eye  and  primary 
dermal  studies  in  rabbits  using  closely 
n-lated  strains  showed  no  signifi«:anl 
irritation  effects. 

Growlh  temperature  sludies  wen) 
conducted  for  Pseudomonas  fluorescent 
strain  NCIB  12089  betw(H»n  25  degrees 
and  37  degrees  Centigrade  ((").  These 
studies  demonstrated  that  this  bat  terial 
strain  does  not  thrive  at  mammalian 
l»ody  temperaturt's  (alH)ve  35  degrees  C) 
This  information,  along  wiih  the 
toxicity  infectivily  tests,  nidicales  that 
tills  organism  is  not  a  hur.i;m  pathogen. 
Nojie  of  the  meuibt;rs  of  this  biotype  of 
Psmidoninnas flnon^scn/is  have  b((>n 
shown  lolxj  involved  in  nianuualian 
p:>!liog.;ni(;ity  or  i  a)\!!)Je  of  forming 
toxic  or  sensitizing  siib.stance.s. 

Rrfitrence  Dose  (UiDj  e:o^.sMil:).lliol)^ 
a.'c  nut  relevant  to  this  priition;  th.' 
.ivai!a!i)(!  (i.ita  indit  .ile  '.Ij.ji  ijijs 
biulogicjo  agent  is  not  loxic  to  lium.ijis 
Since  no  tcderant  i-  level  will  be  sei  for 
this  i!:icrobial  conlrol  agent,  Ihe 
i>(niii(»i)e;it  fo;  an  ;fi).)!yli:;al  method  lor 
o.nlon  c'liK-nt  purpose's  i;  not  applicable 
lo  !i;is  i!X(!inplio')  Irom  Ilie  rtHiuireiiii  iii 
«i)  a  Ioi(Taiice. 

Hased  fill  ll;e  riiloriiiii'ioi)  ai.ij  il.ila 
1  oii'-Idereii,  liie  Agency  has  d;:len:iiiii;i( 
lliat  a  toh'rance  is  not  needed  lo  protect 
the  piibiii:  jiealtl).  The.refore,  i1  is 
piopiisrd  ll!,!t  ilie  exemption  fr.ii,j  i!;e 
re(jijire))ieiil  i;i  a  lolernire  b.; 
e';!iii)lisheil  as  set  forth  below. 

Any  person  who  has  regi.stereil  ur 
Mibniitled  an  app!it;,»lion  ftir  regi.straiiou 
oi  a  jiesticiile,  under  the  Federal 
lns(;i.li{  ide,  Fungicide,  and  Rodentici.le 
All  (FIFRA)  as  ami>nd«;d,  whirh 
tontains  any  of  the  ingmditmts  listwl 
hc-rein.  may  rfKjuest  within  30  days  after 
publication  of  this  notice  in  the  Feiieral 


Register  that  this  rulemaking  proposal 
be  referred  to  an  Advisory  Committee' in 
accordance  with  section  408(e)  of  the 
FFDCA. 

Interested  persons  are  invited  lo 
submit  written  comments  on  the 
proposed  regulation.  Comments  must 
bear  a  notation  indicating  the  document 
control  number,  |PP  3E4255/P583|.  All 
written  comments  filed  in  response  to 
this  petition  will  be  available  in  the 
Public  Response  and  Program  Resoun^es 
Branch .  at  the  address  given  above  from 
8  a.m.  to  4  p.m.,  Monday  through 
Friday,  e.vcepf  legal  holidays. 

Under  Executive  Order  12866  (58  FR 
51735,  Oct.  4.  1993).  the  Agency  must 
determine  whether  the  regulatory  action 
is  "signifl.anl"  and  therefore  subject  to 
all  the  mquirements  of  the  Executive 
Order  (i.e..  Regulatory  Impact  Analysis, 
review  by  the  Office  of  Management  ami 
Budget  (OMBJ).  Under  section  3(f).  the 
order  defines  "significant"'  as  tho.se 
actions  likely  to  lead  to  a  rule  (1)  having 
an  annual  effect  on  the  economy  of  .$10(1 
million  or  more,  or  adversely  ami 
materially  affet.ting  a  sector  of  the 
economy,  productivity,  competititjji, 
jobs,  the  i-nvironmont,  public  health  oi 
safety,  or  .Stale,  local  or  tribal 
governments  or  <;onimunities  (also 
known  as  ■"economically  signifi(iuit'), 
(2)  creating  serious  inconsistency  or 
oth'Twise  interfi.'ring  wfth  an  af:tion 
taken  or  platuieil  liy  another  agency:  (3) 
maltiialiy  olfering  the  budgetary 
impai.ls  of  entilltunent,  grants,  user  fei'v. 
or  loan  programs;  or  (4)  rdi.sing  novel 
legal  or  policy  i.ssues  arising  out  of  legal 
mandates.  Ihe  President's  priori! ies.-ijr 
Ihe  principles  sel  forth  in  this  Fxei  uiivi 
Or.ler. 

Perso.ml  i«)  the  terms  <d  this 
Fxei.utive  Order.  FPA  has  deliimiined 
Ih.il  this  rule  is  not  "signilicani"  .uu\  e 
iherelore  noi  subjw;!  toOMH  revii;w 

PtiisD.inl  to  the  recjuireniejiis  of  the 
Pe-^iililory  lievihiliiy  Art  (Pub.  I.  •)(. 
:ir,A.  9-1  St'.il.  1 1(i4,  5  U.S.C.  1501  (il2) 
the  .•\<liiiinisti-;ifor  has  (lelerfnin(!<i  that 
ie;^;iI;ilions  esf.iblishing  new  toler.cu  er 
or  .'aisieg  loIer;!iii:i>  li>v'>|s  or 
est.ibli.shing  exempliojis  from  lole-.ii;,r 
refjairemtrnls  do  not  have  a  sigriifieanl 
I'l  onoiiiic  iii'p.iel  on  a  sub.st;in1ial 
number  of  <in.i!l  enlilios.  A  certiiicatjoi, 
sla?eir;enl  In  li^'s  effect  w.is  pi.lilisljed  ii; 
Ihe  Federal  K«".;ister  of  Mav  4,  I'tin  (4(1 
FR  2-; '!.'.()) 

List  ol  Subject  Is  in  40  C;i  R  Pari  )8» 

I  n\(ioiiii:i:rii;il  protection, 
Aduiinistr.-iliv(!  practice  and  proi.eduH'. 
Agrii  ultural  (.oinmodities,  Pesti(  i«les 
and  p'^Ms,  Reporting  and  re<:ordkeepiuL' 
re(|uir<Mnenfs. 


30752 


Dated:  May  30.  1994. 

Stephanie  R.  Irene, 

Actir.g Director.  Registration  Ifivi^ion,  Office 
of  Pesticide  Programs. 

Therefore,  it  is  proposed  that  40  CFR 
part  180  be  amended  as  fo  lows 

PART  ISO-IAMENDED] 

1  The  authority  citation  for  part  180 
continues  to  read  as  follow  s 


Authority:  21  U.S.C.  346^ 

2.  By  adding  new  §  180. 
subpart  D,  to  read  as  follov  s 


fliio 


§180.1129    Pseudomonas 
strain  NCIB  12089;  exemptior 
requirement  of  a  tolerance. 
An  exemption  from  the 
of  a  tolerance  is  establishet 
of  the  biological  pesticide 
fluorescens  strain  NCIB  12 
mushrooms. 


IFR  Doc.  94-14423  Filed  6-14|04.  ft  4S  am] 
BILLING  CODE  SStO-SO-F 
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ci  jri 
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rescens 
from  the 

requirement 
for  residues 
'seudomonas 
189  in  or  on 


40  CFR  Part  300 

(FRL-4894-7] 

National  Oil  and  Hazardou  i 
Substances  Pollution  Contingency 
Plan;  National  Priorities  Li^t 

AGENCY:  Environmental  Prf^tfctifm 

.'\gftncy. 

ACTION:  Notice  of  intent  to  (lelelc 

Vakima  Plating  from  the  N;i  ional 

Priorities  List  Updati;:  rcqu^'-t  fnr 

comments. 


summary:  The  Environme 
.^g|■m;y  (EPA)  Region  10  an 
inti-nt  to  delete  the  Yakima 
from  the  National  Prioritiirs 
and  requests  public  conuiie 
proposed  action.  The  NI'L 
.i[>i'«'ndi.x  B  to  the  National 
H.izardous  Substances  F'oUi 
Cloiitingency  Plan  (NCP).  ;vi 
prfiinulgated  pursuant  to  s 
ti^.c  Comprehensive  Environ 
Kcs[)onse,  Compensation,  ar 
Af:f  (CERCLAJof  19f!0.  asa: 
F;I'A  and  the  State;  of  VVashii 
f)«[iartment  of  Ecology  (Pen 


pfis  s 


(ii  tcniiined  that  the  site  , 
s;o:iifi(;nnt  threat  to  public  1 
••uvirtmment  and.  thereforo. 
rtri:iedial  measures  pursua!it 
an;  not  appropriate. 
DATES:  Comments  concernii 
mav  be  submitted  on  or  \tcUtv 
\'m. 

ADDRESSES:  Comments  may  ><•  mailed 

(u 

Sean  Sheldrake,  Enviroiur  Kntal 
Protection  Agency,  1200  Sixlh  Avenue. 


mfel  Protection 
lounces  its 
Mating  Site 
List  (NPI.) 
t  on  this 
cbnstitutfs 
)il  and 
tion 

ich  EPA 
se4tion  lUI",  of 
rifMital 
d  Liability 
:t.-ndi'fi. 

Dyyl  h..v<- 
no 
altli  or  tiif 
furtluT 
to  CLKCLA 


this  kite 
July  15. 


Mail  Stop:  H\V-113,  Seattle. 
Washington  98101. 

Comprehensive  information  on  this 
site  is  available  through  the  Region  10 
public  docket  which  is  available  for 
viewing  at  the  Yakima  Site  information 
repositories  at  the  following  locations: 

Yakima  Valley  Regional  Library.  Attn. 
Cynthia  Garrick.  102  N.  Third  Street. 
Yakima.  VVA  98901. 

United  States  Environmental 
Protection  Agency,  Region  10 
Hazardous  Waste  Division-Records 
Center.  Attn:  Lynn  Williams.  1200  Sixth 
Avenue.  Seattle.  Washington  98101. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sean  Shelrlrake,  U.S.  EPA  Region  10. 
1200  Sixth  Avenue.  Mail  Stop:  HW-113. 
Seattle.  Washington  98101.  (206)  553- 
1220. 

SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

ri.  NPL  Deletion  Criteria 

III.  Deletion  Procedures 

IV.  Basis  oflntended  Site  Deletion 

I.  Introduction 

The  Environmental  Protection  Agency 
(EPA)  Region  10  announces  its  intent  to' 
delete  a  site  from  the  National  Priorities 
List  (NPL).  appendix  B  of  the  National 
Oil  and  Hazardous  Substances 
Contingency  Plan  (NCP).  40  CFR  part 
300.  and  requests  comments  on  this 
deletion.  EPA  identifies  sites  on  the 
NPL  that  appear  to  present  a  significant 
ri«k  to  human  health  or  the 
environment.  As  described  in 
§  300.425(e)(3)  of  the  NCP.  sites  deleted 
from  the  NPL  remain  eligible  for  Fund- 
financed  remedial  actions  in  the 
unlikely  event  that  conditions  at  the  sifr- 
warrant  such  actions. 

EPA  plans  to  delete  the  Yakima 
Plating  Site  at  1804  '/^  South  Third 
Avenue.  Yakimn.  Washinf^toti  'laooi:. 
from  the  NPL. 

EPA  will  accept  comments  on  the 
plan  to  delete  thrs  site  for  thirty  days 
after  publication  of  this  nolire  i:i  the 
Federal  Register. 

St.'Clion  II  of  this  notice  expi.iir.s  the 
criteria  for  diileting  sites  from  l!:e  NPL. 
Section  III  di.scusses  proc;edures  tluit 
EP.-\  is  using  for  this  action.  .Scf  tifin  I\' 
discuss(!s  the  Yakima  Plating  Si;e  aiui 
f;xplains  how  the  site  meets  tiie  deletion 
criteria. 

II.  \PL  Deletion  Criteria 

Sf.'ction  300.425(e)  of  the  NCP 
provides  that  releases  may  be  deleted 
from,  or  recategorized  on  the  NPL  whi-si- 
no  further  response  is  appropriate.  In 
making  a  determination  to  delete  a 
release  from  the  NPL,  EPA  shall 
consider,  in  consultation  with  the  state, 
whether  any  of  the  following  criteria 
have  been  met: 


(ij  Responsible  parties  or  other 
persons  have  implemented  all 
appropriate  response  actions  required; 

(ii)  Ail  appropriate  Fund-financed 
response  under  CERCLA  have  been 
implemented,  and  no  further  action  by 
responsible  parties  is  appropriate:  or 
(iii)  The  remedial  investigation  has 
shown  that  the  release  poses  no 
significant  threat  to  public  health  or  the 
environment  and,  therefore,  taking  of 
remedial  measures  is  not  appropriate. 

Even  if  a  site  is  deleted  from  the  NPL. 
where  hazardous  substances,  pollutants.- 
or  contaminants  remain  at  the  site  above 
levels  that  allow  for  unlimited  use  and 
•  unrestricted  exposure.  EPA's  policy  is 
that  a  subsequent  review  of  the  siie  will 
be  conducted  at  least  every  five  years 
after  the  initiation  of  the  remedial  action 
at  the  .site  to  ensure  that  the  site  remains 
protective  of  public  health  and  the 
environment.  In  the  case  of  this  site, 
where  plating  related  hazardous 
substances  are  not  above  health  based 
levels  and  future  access  does  not  require 
restriction,  operation  and  maintenance 
activities  and  five-year  reviews  will  not 
be  conducted.  However,  if  new 
information  becomes  available  which 
indicates  a  need  for  further  action.  EPA 
may  initiate  remedial  actions.  Whenever 
there  is  a  significant  release  from  a  site 
deleted  from  the  NPL,  the  site  nuiy  be 
restored  to  the  NPL  without  the 
application  of  the  Hazard  Ranking 
System. 

III.  Deletion  Procedures 

The  following  procedures  were  used 
for  the  intended  deletion  of  this  site:  (1) 
EP.A  Rcqion  10  issued  preliminary  and 
final  close  out  reports  which 
dociuiiented  the  achievement  of  clf!an'.;p 
goals;  (2)  Ecology  concurred  with  the 
j)rnpos(!d  deletion  decision:  (3)  A  notice 
has  been  published  in  the  local 
newspaper  and  has  been  distributed  to 
appr(;priato  Federal,  state,  and  local 
oflicials  and  other  interested  parties 
aimouufiing  the  C(mimcncement  of  a  .Uj- 
day  [)uljlic  comment  period  on  EPA's 
nofict;  (A  intent  to  delete:  and  (4)  All 
relevant  tlocumonts  havt;  b(;e!i  i:uide 
.'ivailablr;  for  public  review  in  Ihcr  lf)f.,it 
site  information  repositories. 

Deletion  of  the  site  from  the  .N'PL  doe> 
iu)t  itself  create,  alter,  or  rfjvoke  any 
iiifiividual  rights  or  obligations.  The 
NPI.  is  designed  primarily  for 
informational  purposes  to  assist  Agency 
manHg(;ment.  As  mentioned  in  Section 
II  of  this  notice.  40  CFR  300.42.''j(e)(3) 
states  that  deletion  of  a  site  from  the 
NPL  does  not  preclude  eligibility  for 
future  Fund-financed  response  actions. 

For  deletion  of  this  site.  EPA's 
Regional  Office  will  accept  and  evaluate 
public  comments  on  EPA's  notice  of 


ijitent  to  delete  before  making  a  final 
decision  to  delete.  If  necessarj'.  the 
Agency  will  prepare  a  Responsiveness 
.Summary  if  any  significant  puhlir 
I  omn.ents  are  addressed. 

A  deletion  ot:<:urs  when  the  Regii>n.d 
Administrator  places  a  final  notice  in 
the  Federal  Register.  C;«  nerally,  the  NPL 
vviil  refiett  deletions  in  the  final  tjpdafo 
foiiowi.ng  the  Notice.  Public  notices  nni] 
f.opies  ol  the  Responsiveness  .^^iinimary 
will  Ik;  made  available  to  Umm]  rf»sidents 
liy  the  Regional  office 

IV.  Basis  for  Infendf^d  Site  Deletiim 

The  following  site  summary  provides 
the  Ag!;ncys  rationale  for  the  intention 
I'.  (i(del.j  thi.s  site  from  the  NPI, 

A  Silfi  Bndgmund 

Yakima  Plating  was  an  elecln (plating 
l;>t  iJily  iu::atftd  within  the  .southern  city 
limits  o;  't  idcima,  at  1804  1/2  .South 
Third  Avenue  in  Yakima  County. 
Washington.  Tho  area  surromio'ing  lln- 
site  is  primarily  mixi;d  ref;idi;ntiai  .md 
li.L-Ji?  (ommercial  properly. 

H  ///s/firy 

i  he  fai;>!ity  conducted  pl.iii!);^ 
«.|;e,';if  jdiis  of  automobile  bunipen,  from 
l.h';  t;arly  l'*f)!)'s  until  19U0.  Duri-ig  it.s 
fip-ralion,  the  fai;ility  dischargi  d  a 
number  of  plating  v.>aKtes  to  an  on;  i!«! 
sf.Iiuenlalioii  tank  an<J  drain  field. 
The.si-  \v  istes  coniiined  .-;  vari-My  ol 
iiietals  inclu(!ii)g  nickel,  •..■.tli!iiu;ii  ;::;d 

•  hrfjpiiun). 

In  lunri,  an  l-Ji>A  kHv  invcstiL,.,!:.):. 
l<ijii.'  i;vider)co  of  hc.jvy  uitit.-ds  in  \l.r 
}:!iiuiidw.-;ferat  Yakiin.i  Pljlit;g.  (hi 

fv5..."  h  :il,  1')fJ«),  [.'if!  .sil,     ^^'„  ,  ;,!..,  ,.,!  ,,1 

i!.e  \':'I.. 

I. "A  .  jimplelcd  fiie  Rl./i-.S  .u:d  i,'.,.i„.i. 
Ii''  .I'llt  Risk  As;,es!,nii;il  in  An-.;;;  .1, 
I'.Ml.  /:  K-..,;,„,|  .jf  l)r,,.i:.;,j,l  (Ktjnj  fc.i 
I.'m;  -ill-  vv.is  •.ij.^iif'd  o.)  .S'eptf.iil.):!  30 
"  'M    'i  lie  liMJOr  (;o"ip^i:ii;);*s  uf  '.Ik 
■       ti'd  !er;;(':ly  in<:.'u<It;d: 

•  '    •'■'■(l[.  ij.j{>,!u!}iitjs  ili.jt  wi::ir  r,  '..i.».s  .,;,,! 

I '.'jii.imi-rs  wtmld  be  fi;iiiiiv';<.',  !r-i:i<;il, 
•  r,'i  .lisjjoseil  ofiiff  siN;;'t  .<  iiiT„'.i!r. .! 
KrR.A  iiii7;iriltiM.«  Wiis'i;  f;<«'!lry 
•■     •■  •li";'ir)nii(i  Iri'iks  (s'  (lirnrn'iifi.,,!  ...ui 
■)■[)':'.  l.i.ks)  wtjulil  1)1-  i.'Xt  :iv;ili  il  ;if,,l 
ili;i.oi.l.ji)iiii:il(;iJ. 

•  '  ■<iii.iiisii.nl:;.!  .•>()il:-:  .lUuvi  i.Uf.iif'y  li'Vi;is 

■•■<)ul<i  ij»i  i!xi;;iviili;ii,  lri;.i!i:<i.  iiml 
oi:>iJij';i;d  ul. 

•  '■•.s!i\ji;c)itjl  <.oiil»i,)::  wiji  I.I  !)( 

iiljilrinciif'xi. 

•  '"■■  r,roijndwn;(T  mntiilori:!;;  p-trymn  winUi 

lioinipJpmtvitRif  URiil  roi!l:iriei!a>ii  love!?; 
ill  oil  yvtii.s  allowed  f(,r  unllmilt'd  uso 
•  md  unrc:;frir.tiiii  tjxnui.ii.i; 

(.  ('hi;.'-!u:toiizijinjn  of  lii:,k 

Prioi  to  remediation,  the  pn.'iiminary 
r  iivironmcntal  pathways  of  ronceni 
r<;!afetl  ti)  the  plating  wastes  vvi'n» 


groundwater,  on-site  soils  ant\  possibly 
surface  water. 

To  facilitate  .site  remediation,  a 
removal  was  formally  initiated  on  June 
15,  1992,  and  consisted  of  the  following 
.;( tivifies: 

•  Fxf  avating  2..'ir.7  (  uljii.  jHrds  of 
i;ont.-}min.;ted  <;oil.  jysvels,  and  the  drain 
field  pipe  fo  the  «:lennup  levels  speeified 
in  the  ROD.  fi>ll«)wed  by  off  site  disjio^al 
to  i)  hazardous  waste  ksndfill. 

•  I  x(  avation  ami  removal  lo  a  hazardous 
waste  l.-;ndfill  of  thn^-  sedimentation 
tank.s. 

•  Heiiioval  of  three  oa-siJe  ti.iildings. 

•  NeutriiliEotion.  and  Cfjnlainerizoiior.  <jf 
ajiprcxiniatelj  34  drums  of 
mis'-eli.inemis  pii!!ini;-deriv(.<J  waste  for 
off-sile  ilispos;  I. 

Analytical  data  based  on  fivequarlers 
of  groundwater  monitoring  following 
the  compleliriH  of 'J;e  rcmo\i:l  indit:ale 
I  oncnntrations  of  plating  re!.:ted 
contamin.ition  do  not  exci  ed  |-,eallh- 
based  criteria  or  ROD  cleanup  levels. 
Riimoval  of  .soils,  the  source  of 
contamination,  has  assur'nl  snrfHi:e 
water  quality  as  well. 

In  addition,  no  environniejjt.d  risk  has 
Ijeen  identified  for  this  site.  For 
trxample.  no  critical  h3l)it.its  or 
endangered  species  or  habifat.s  ui 
eniiangererl  sper  ics  l).ivi>  been 
ideiitifie.il. 

(^oidirm.ilional  n)onilonr,«  of  soil  „i(d 
t^.'-i.undwater  (i(Mnonsir.':te  that  no 
significant  risk  tn  j.iililii;  health  or  the 
envijomneut  is  po.sisl  by  residual 
matuiials  rcmaiiiing  at  the  site,  find 
opiiralion  and  i!iair.ter;;!i(  i,  .k  tivilie.s  ,,..• 
»'il  requinui.  H.ised  on  ihe  ninev.d  nf 
i.oni.iiuui.iliid  ej|i.'ij)nienl  an?! 
I  .-(I  ava'ion  of  conlamiii.ifed  soil   i;|>A 
and  I'Jcolo^-y  believe  that  h.-i/ardous 
sulist.-uu.es  liavi;  be-  m  nvnnved  fieu)  II"! 
si!':  so  as  to  .lildw  lor  iinliinii.;d  use  .ind 
ijures'ricferl  exposu.-o  within  Jho».''i', 
tliat  the  site  Is  protective  f)f  pubJii 
iie.jlih  and  ihi;  «'nvironn".;if_  ;.,],j  t|,;,)  „„ 
blither  nunedi.il  action  or  iristiiuti'.iril 
i.oiUiols  are  ni'i'iiiul  at  t)ie  site. 
Accoidiujily,  El'A  will  not  conilui.i 
"liveyear  revi'-ws"  at  ibis  site. 

One  of  liii:  liuee  ijilijria  forde|i;fi'Mi 
s(«;i;iii.;,  th.,t  i.'PA  may  d.  lute  a  silo 
from  tiuj  M'Lif  "all  apijropiiali;  1  u.id 
fi!i..:i!.i:d  .••espriire  un-ier  OIRCLA  h.i:, 
been.  iinjilf^iiKinii.-d,  .(ini  v.<,  rcuhci 
a'.ti'ui  by  lehpnnsilile  p.-i.'lii^s  i^; 
appropri;ite."  EPA,  with  oonriiiTcnei;  of 
l-;;.ology,  he'ievos  that  this  rriforion  for 
deletion  has  boon  met.  The  gri;unflv./afi>r 
and  soil  data  conlir.m  Ihrit  the  KODgri.iK 
hrive  be«m  met.  Il  is  »;onrluded  that  there 
is  no  significant  threat  to  public  health 
or  the  environment  and,  therefore,  no 
further  remedial  action  is  necessviry 
Sul)spque:itly.  EPA  is  proposing 
deletion  of  this  site  from  the  NP? 


Donmients  supporting  this  adion  an' 
available  from  the  docket. 
Dated:  April  2R,  lOM 

Jane  .S  Moorp, 

Arlmg  tlrginiuil  Adiu.nudrutur,  Hci^nm  1« 

IFR  [)'.(    !H  14417  Filed  6-14-94;  fl:4fi  ami 

BILLING  CODE  U«fr40-F 


43  CFR  Part  455 
fFRL-4998-71 
mu  204C-AC21 

Pesticide  Chemicals  Category, 
FormuSating,  Packaging  and 
Repackaging  Effluent  Limitations 
Guidelines,  Prefeatment  Standards 
artd  New  Source  Performance 
Standards;  Extension  o(  Comment 
Period 

AGENCY:  hV.vironn.'ental  Protection 

Ag'tlK  v. 

ACTION:  Propos!;d  nile;  extension  ol 
i.i)mn)i:;if  period. 

SUMMARY:  fPA  is  extending  the 
(ofunieni  period  for  the  Pesticide 
lori.'iulating,  Pa«;kaging  and 
R(!jiacknging  proposed  effiuent 
limit.ilions  guidelines  and  standanls  liy 
3(1  d.ivs.  Ki'A  has  rer:eived  niitnenjus 
i;oiiimenls  rerjuesling  an  extension  of 
l!i:i  r.'tr.Mnt'.nt  period 

DATES:  Coiiuiient:.  on  tlx;  proposj.d  rule 
inM.i  |.(;  received  in  writing  jjy  julv  \.\ 
I'l'l4. 

ADORESSES;  .Si;i;d  i  oijiiiii'iUs  in  wiiiie;' 
to  Ms.  fani-t  (ioodwin,  luigineeiiug  A 
Ar.;,iysislJi\,i..ioii  (43i);j),  U.S.  i-.p/..  401 
M  Slr.jet  SW.,  VV.i.shinglou,  DC  :>'UH)() 
FOR  FURTHER  INFORMATION  CONTACT: 
l-(,r  ••(diiilioii.il  li:ib!'i(\!l  inforiii.ili.iii 
vvi  iie  Ms.  Siiari  /.eskin  at  ti.e  abov; 
.-ddress  0r<.all  .st  fU02)  2f.0-7i:!0.  loi 
.iddii ional  iidoiiiiiilioii  on  llie  eco.ajirui: 
iu!]).ii !  a!:;dy:,S;s  cort.K.t  Dr.  Lyni.i; 
Tui.'ir  at  the  .itiOvi:  .uidn,-,:,  ci  ()•/  i  ..(hui' 
(2(12)  :'IU|   ','i!4 

suppleme:;tary  information;  i.i  .i 

Notite  (.!  J'.oposed  I\i,!i'iu.ikii,.^  o:.  Apul 
14.  I'i'J.'!  (.-.rtiR  iT-'J,--.!)).  I  !'A  p;opri.;i;.l 
i-ffliieiii  lii;iil  i1:o:;s  g.iiilehiK  s  .lad 
standr'rds  for  ll  <!  co'itrnl  of  wa:.fev'..::.i 
jj.'illulacls  froui  ;h-;  IV-sU«:idc> 
|-o:ui.j1  i:i:ix,  Pat  k  jj;i;ig  ;inil 
H<,-ji.:rKiging(!'M'Rj'i:!du-try  ;i.;.! 
piovided  I  00  d.iy  coniineni  fifiriud 
Toi.'ay':,  :!o:i<  e  exleuds  tt:o  cniiiiiii.ni 
peiiod  by  30d.iysto  July  11,  V.Y)\.  EPA 
has  n;f,!jived  uuninrouscommeul.s 
req'se.sting  s\n  extension  of  the  conurn.nt 
period   KPA  icc ognizes  tliat  t.-^ade 
associa'ionsand  individual  PFPR 
fa<  ilities  ij.jy  :i<;i!d  additional  time  to 
gather  substantive  data  on  the  expanded 
sr  ope  of  jKj.stif  ide  ac:tlvo  ingrwlients 
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(i.e..  the  "non-272"  PAIs). 
facilities  may  need  time  to 
on  or  conduct  treatability 
the  non-272  PAIs.  In  addi 
the  PFPR  facilities  are  smal 
and  are  presently  entering 
season.  EPA  recognizes  thai 
facilities  may  have  limited 
(i.e.,  manpower)  and  may 
comment  as  effectively  as  , 
within  the  60-day  comment 
Further,  EPA  acknowledges 
PFPR  facilities  use  contractor 
formulating  facilities  and 
additional  time  to  acquire 
economic  data  from  their 
facilities.  In  addition,  for 
in  particular  the  agricultura 
refilling  establishments, 
resource  constraints  due  to 
two  proposed  regulations  (i 
Office  of  Water's  PFPR      " 
Guidelines  and  the  Office  o 
Programs'  Pesticide  Contain  jr 
Containment  Rule)  with 
comment  periods.  EPA 
additional  30  days  will  a 
to  provide  more  meaningfu 
substantive  comments. 

EPA  cannot  extend  the 
period  for  a  time  greater  tha 
because  of  a  court-ordered 
August  1995  for  promulgati 
rule.  57  FR  41000  (September 
(Effluent  Guidelines  Plan  foi 
with  consent  decree  in  N/?Dt 
Civ.  No.  89-2980  (D.D.C. 
persons  who  believe  that 
unable  to  submit  comments 
July  13.  1994  date  should 
Agency  through  the  EPA  pc 
listed  above  in  the  ADDRESS^ 
EPA  will  attempt  to  review  f 
comments  as  it  can.  Due  to  t 
scheduling  constraints  uncle 
v  Reilly  consent  decree,  h 
cannot  guarantee  that  it  will 
consider  any  information 
submitted  beyond  July  13 

Dated:  |une  9,  19')4. 
Koberl  Perciasepe. 
Assislcr  •  Administrator fnr  Wat 
U'R  Dr.i    '14-14420  Filed  G-14-! 
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BILLING  CODE  6560-40-P 


FEDERAL  COMMUNICATIOiyS 
COMMISSION 


47  CFR  Parts  61.  64  and  69 
[CC  Docket  No.  92-77,  FCC  94- 


Biiled  Party  Preference  for 
InterLATA  Calls 


ions 


AGENCY:  Federal  Communica 

Ccniniission  [FCC). 

ACTION:  Notice  of  proposed  rJlemaking. 


copiment 
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a  final 
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SUMMARY:  This  Further  Notice  of 
Proposed  Rulemaking  seeks  further 
comment  on  whether  the  Commission 
should  mandate  a  system  of  "billed 
party  preference  (BPP)."  whereby  0+ 
interLATA  calls— that  is,  calls  made  by 
entering  a  "0"  followed  by  a  long 
distance  number — would  be  routed 
automatically  to  the  operator  services 
provider  preferred  by  the  party  to  be 
billed  for  the  call.  While  the 
Commission  found  that  the  available 
evidence  indicated  that  the  benefits  of 
BPP — in  the  form  of  more  competitive 
service  of  consumers  by  operator  service 
providers— outweighed  its  costs,  the 
Commission  also  found  that  some  of  the 
data  underlying  its  cost/benefit  analysis 
wore  not  as  precise  or  as  current  as  it 
desired.  Therefore,  the  Commission 
seeks  additional  updated  data  and 
further  comment  on  its  analysis,  as  well 
as  on  a  nunr  er  of  aspects  of  how  BPP 
might  be  iniptHmented. 
DATES:  Interested  parties  may  file 
comments  on  the  Commission's  billed 
party  preference  proposal  on  or  before 
July  8,  1994  and  reply  comments  on  or 
before  July  29.  1994. 
ADDRESSES:  Federal  Communications 
Commission,  1919  M  St.,  NW.. 
Washington,  DC  20554. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mark  S.  Nadel,  Policy  and  Program 
Planning  Division,  Common  Carrier 
Bureau,  (202)  632-1301. 
SUPPLEMENTARY  INFORMATION: 

Background 

In  1992,  the  Commission  adopted 
Biilt^d  Party  Preference  for  0+ 
IntorLATA  Calls,  CC  DOfcket  No.  92-77. 
Notico  of  Proposed  Rulemaking,  7  FCC 
Red  3027,  57  FR  24574  (Juno  10.  l')02), 
initiating  a  rulemaking  proceeding  to 
consider  tfii;  merits  of  an  automated 
"billed  party  preference"  (BPP)  routing 
methodology  for  0+  intnrLATA  traffic. 
Tht;  Commi.ssion  (enfativoly  concluded 
ih.<\.  BPP  is.  in  concept,  in  the  public 
interest,  but  sought  comments  on  the 
costs  and  benefits  of  BPP  a.s  well  as  on 
a  nu:nbf:r  of  aspects  of  how  BPP  might 
be  i:npl"n;f':iti;d. 

Summary  of  Further  Notice  of  Proposed 
Rulemaking 

This  is  a  sunmiary  of  the 
C(jmmiss!on's  Further  Notice  of 
Proposed  Rulemaking  in  Biljijcl  Party 
Pn-fernnc'j.  CC  Docket  No.  94-77;  FCC 
94-117.  adopted  May  19,  1994.  and 
released  June  6,  1994.  The  full  te.xt  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (room  230),  1919  M  St.. 
NW..  Washington,  DC.  The  complete 


text  of  this  decision  may  also  be 
purchased  from  the  Commission's  copy 
contractor.  ITS.  (202)-857-3800,  2100 
M  St.,  NW..  suite  140.  Washington.  DC 
20037. 

Currently,  interstate  0+  calls — that  is, 
iaterstate  calls  that  are  made  by  entering 
a  "0"  followed  by  a  telephone  number — 
are  routed  to  the  operator  services 
provider  (OSP)  selected  by  either  the 
premises  owner  or  the  provider  of  the 
phone.  Under  a  system  of  Billed  Party 
Preference  (BPP).  such  calls  would  be 
automatically  routed  to  the  OSP 
preferred  by  the  party  to  be  billed  for 
the  call.  While  the  Commission  found 
that  the  available  evidence  indicated 
that  the  benefits  of  BPP  outweighed  its 
costs,  the  Commission  also  found  that 
some  of  the  data  underlying  its  cost/ 
benefit  analysis  were  not  as  precise  or 
as  current  as  it  desired.  Therefore,  the 
Commission  seeks  further  comment  on 
BPP. 

The  Commission  found  that  BPP 
would  provide  three  principal  benefits 
First,  it  would  facilitate  access  to  the 
telephone  network  by  simplifying 
opferator  service  calling,  while 
guaranteeing  that  calls  are  carried  by  the 
billed  party's  preferred  carrier.  Callers 
who  currently  use  access  codes  would 
no  longer  need  to  do  so.  Callers  who  do 
not  use  access  codes  would  no  longer 
face  the  risk  that  their  call  would  be 
carried  by  an  unfamiliar  operator 
service  provider  with  rates  considerably 
higher  than  the  industry  average.  Based 
on  data  in  the  Com.mission's  November 
1992  report  issued  pursuant  to  the 
Teluphone  Operator  Consumer  Services 
Information  Act.  the  Commission 
estimated  that  BPP  would  likely  enable 
consumers  to  save  about  S280  million 
{ler  year  by  avoiding  operator  service 
providers  with  rates  higher  than  the 
AT&T/MCI/Sprint  average. 

Second,  the  Commission  found  t!uit 
Hf'I'  would  force  OSPs  to  refocus  their 
competitive  efforts  toward  serving 
consumers  rather  than  serving 
ags'f-'gators.  such  as  premises  owners  or 
pay])lione  providers.  The  Commission 
recognized  that  such  a  shift  in 
competitive  focus  would  almost 
((•rtainly  eliminate  the  commissions 
that  OSPs  now  pay  to  aggregators  for 
dirrriiting  0+  calls  to  them.  Based  on  the 
available  data,  it  estimated  tliat  the 
elimination  of  commissions  could  save 
operator  service  providers  about  $340 
million  per  year  on  interLATA  0+  calls, 
thereby  offsetting  a  substantial  portion 
of  the  costs  of  BPP.  The  Commission 
found,  further,  that  a  shift  in 
competitive  focus  could  also  foster 
lower  prices  and  better  service.for 
consumers. 
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Third,  the  Commission  noted  that 
BPP  would  eliminate  certain  AT&T 
advantages  in  the  operator  services 
market.  For  example,  it  would  enable 
AT&T's  competitors  to  offer  end  users 
the  same  0+  access  as  AT&T.  Finally. 
the  Commission  observed  that  BPP 
would  reduce  regulatory  costs,  likely 
decrease  the  cost  of  collections  and 
uncollectables,  and  enhance  the 
communications  infrastructure. 

On  the  other  hand,  the  Commission 
also  noted  that  BPP  is  an  expensive 
technology.  It  found  that  available  data 
indicated  that  the  net  cost  of  BPP  for 
local  exchange  carriers  (LECs)  would  be 
approximately  S380  million  on  an 
amortized  unseparated  cost  basis,  with 
an  additional  estimated  .S35  million  per 
year  for  OSP  expenses.  It  observed, 
however,  that  this  estimate  was  based 
on  data  that  was  not  as  precise  as  it 
could  h?.. 

Therefore,  the  Commission  .seeks 
comment  on  this  analysis  and  asks 
parties  to  submit  additional,  updated 
data  to  corroborate  or  refute  if.  In 
addition,  the  Commission  seeks 
comment  on  whether  some  or  all  of  the 
benefits  of  BPP  could  be  achieved 
through  alternative,  less  costly 
measures. 

The  Commission  also  addressed  how 
BPP  should  be  implemented  in  the 
event  the  Commission  decides  to 
mandate  it.  It  tentatively  concluded 
that,  if  ordered,  BPP  should  generally 
apply  on  a  nationwide  basis  to  all 
interLATA  0+  and  0-  calls.  It  seeks 
comment  on  the  options  available  to 
independent  LECs  for  participating  in 
BPP  and  on  the  costs  of  such  options. 
It  also  seeks  additional  comment  on 
whether  to  exempt  all  inmate 
telephones  from  BPP  or  at  least  thosn 
OSPs  serving  inmate  phones  and 
charging  rates  below  some  designnf.^d 
level.  It  also  asks  whether  those 
providing  LIDB  queries  should  bo 
required  to  tariff  some  form  of  anti-fraud 
service. 

The  Commission  continues  lo  believe 
that  BPP  should  be  treated  as  a  new 
service  for  the  purposes  of  price  caps, 
but  it  seeks  further  comments  on 
whether  the  costs  of  BPP  should  bi; 
recovered  solely  from  BPP  calls  or  all 
operator  services  calls. 

The  Commission  tentatively 
concluded  that  if  BPP  is  implemented 
each  LEG  would  be  required  to  notify  its 
subscribers  of  their  right  to  choose  a  0+ 
carrier  and  to  provide  all  subscribers 
with  ballots  for  doing  so.  Furthermore, 
it  stated  that  it  would  permit  such 
notification  to  be  made  by  either  a 
separate  mailing  or  a  prominent  billing 
insert.  It  also  tentatively  concluded  that 
customers  who  did  not  return  a  ballot 


would  be  defaulted  to  their  1+  carrier, 
although  it  seeks  comments  on  this 
matter,  particularly  from  consumers  and 
their  representatives.  The  Commission 
seeks  further  infoijnation  and  comment 
on  how  secondary  carrier  arrangements 
should  be  handled  under  BPP  and  how 
call  branding  requirements  should 
apply  in  a  BPP  environment. 

With  respect  to  line  number  calling 
cards,  the  Commission  stated  that  it 
would  not  be  in  the  public  interest  lo 
adopt  a  BPP  design  that  gave  LECs  or 
OSPs  the  exclusive  ability  to  issue  line 
number  cards.  It  seeks  comment  on  the 
relative  costs  and  benefits  of  permitting 
BPP  to  employ  a  shared  hne  number 
card  option  that  only  required  10-digit 
screening  in  LIDB,  versus  a  design  that 
required  14-digit  screening. 

Finally,  the  Commission  tentatively 
concluded  that,  if  BPP  is  implemented, 
it  should  accommodate  coin.mercial 
credit  cards.  It  also  seeks  comments  on 
how  soon  BPP  could  be  implemented  if 
a  final  decision  mandating  BPP  is 
adopted. 

List  of  Subjects  in  47  CFR  Parts  61.  64 
and  69 

Communications  common  ctirriers. 
Reporting  and  recordkeeping 
requirements,  Telephone. 

Ffderal  Communications  Commi<^s;oi). 

William  F.  Caton, 

Acting  Secretary. 

jFR  Doc.  94-1445-1  Filed  6-14-04.  h  ■;?,  .in:] 

BILLING  CODE  6712-01-M 


DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

49  CFR  Part  194 

[Docket  PS-130B;  Notice  2) 

R1N2137-AC34 

Environmentally  Sensitive  Areas 

AGENCY:  Research  and  Special  IVograms 
Administration  (RSPA),  DOT. 
ACTION:  .Notice  of  public  meeting. 

SUMIMARY:  RSPA  invites  representatives 
of  industry,  state  and  local  government, 
and  the  public  to  an  open  meeting  on 
"environmentally  sensitive  areas.'  The 
purpose  of  this  meeting  is  to  gather 
information  which  will  allow  RSPA  to 
establish  criteria  for  the  identification  of 
environmentally  sensitive  areas  on  or 
near  hazardous  liquid  pipelines.  Such 
criteria  are  needed  to  carrj'  out  the 
requirements  of  the  Oil  Pollution  Act 
and  the  Pipeline  Safety  Act  of  1992. 


DATES:  The  meeting  will  be  held  on  )une 
28,  1994,  from  9:00  a.m. — 4:00  p.m. 
Persons  unable  to  attend  may  submit 
written  comments  in  duplicate  by 
August  1,  1994.  Interested  persons 
should  submit  as  part  of  their  written 
comments  all  of  the  material  that  is 
considered  relevant  to  any  statement  of 
fact  or  argument  made. 
ADDRESSES:  The  meeting  will  be  held  at 
the  U.S.  Department  of  Transportation, 
Nassif  Building.  400  Seventh  Street 
SW..  Room  2230.  Washington.  DC  Non- 
federal employee  visitors  are  admitted 
into  the  DOT  headquarters  building 
through  the  southwest  quadrant 
entrance  at  Seventh  and  E  Streets. 

Written  comments  must  be  subm)tted 
in  duplicate  and  mailed  or  hand 
delivered  to  the  Dockets  Unit,  Room 
8421,  U.S.  Department  of 
Transportation,  400  Seventh  Street. 
SW..  Washington,  DC  20590-0001. 
Please  identify  the  docket  and  notice 
numbers  stated  in  the  heading  of  this 
notice. 

All  comments  and  materials  cited  in 
this  document  will  be  available  for 
inspection  and  copying  in  room  8421 
between  8:30  a.m.  and  4:30  p.m.  each 
business  day.  The  transcript  of  the 
meeting  will  be  available  approximately 
three  weeks  after  the  meeting. 
FOR  FURTHER  INFORMATION  CONTACT: 
Christina  Sames,  (202)  366-4561. 
regarding  the  subject  matter  of  this 
notice,  or  the  Dockets  Unit.  (202)  3(}t.- 
5046,  regarding  copies  of  this  notice  or 
other  material  referenced  in  this  noliriv 

SUPPLEMENTARY  INFORMATION: 

The  Oil  Pollution  Act  of  1990 

On  January  5,  1993,  RSPA  publishr.l 
an  Interim  Final  Rule  (IFR)  (•■Respon<e 
Plans  for  Onshore  Oil  Pipelines;"  58  FR 
244;  Docket  No.  PS-130;  49  CFR  p.-i;l 
194),  to  implement  the  requirements  of 
the  Oil  Pollution  Act  of  1990  (Pub.  L. 
No.  101-380;  104  Stat.  484;  OPA).  Th.> 
IFR  requires  operators  of  onshore 
pipelines  that  handle,  store,  or  transport 
oil  and.  because  of  their  location,  r  oidd 
reasonably  be  expected  to  cause 
"substantial  harm"  or  "significant  ;ind 
substantial  harm"  to  the  environment  by 
discharging  oil  into  or  on  any  navig.ible 
waters  or  adjoining  shorelines,  to 
prepare  and  submit  oil  spill  response 
plans  for  a  worst  case  discharge  or  thr 
substantial  threat  of  a  worst  case 
discharge.  The  purpose  of  these 
requirements  is  to  improve  response 
capabilities  and  to  reduce  the 
environmental  impact  of  oil  discharged 
from  onshore  oil  pipelines. 

The  IFR  requires  operators  to  identify 
the  areas  potentially  affected  by  their 
pipeline  which  are  of  greatest 
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The  Pipeline  Safety  Act  of 

Section  202(a)  of  the  Pi 
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a  separate  rulemaking  on  the  creation  of 
such  inventories  and  maps  (see  Unified 
Agenda;  59  FR  20662;  April  25.  1994). 

Revised  Definition:  In  view  of  the 
comments  we  received  on  the  IFR  and 
in  view  of  the  requirements  of  the  PSA, 
RSPA  invites  comments  on  the 
following  definition  of  an 
environmentally  sensitive  area: 

"Environmentally  sensitive  area"  means 
any  of  the  Following  areas  where  the  release 
of  a  hazardous  liquid  from  a  pipeline  could 
create  significant  long-term  environmental 
harm  or  represents  an  imminent  threat  to 
human  health: 

A.  Community  water  intakes  as  defined  by 
the  Safe  Drinking  Water  Act  regulations.  40 
CFR  141.2; 

B  Freshwater  lakes,  rivers  and  waterways; 

C.  State  or  Federal  wetlands,  parks,  natural 
areas,  ivilderness  areas,  wild  or  scenic  rivers, 
wildlife  refuges  or  wildlife  sanctuaries 
specifically  designated,  identified,  and 
located  by  the  ,^^ea  Contingency  F'lans;  or 

D.  River  deltas  and  other  areas  subject  to 
soil  erosion  or  subsidence  from  flooding  or 
other  water  action,  where  pipeline  facilities 
are  likely  to  become  e.xposed  or  undermined 

A  public  meeting  will  be  held  to 
collect  information  on  any  of  the 
matters  described  above.  RSPA  is 
particularly  requesting  comment  on  the 
following  questions: 

(1)  Is  the  above  definition  adequate 
for  use  under  part  194? 

(2)  If  the  definition  is  not  adequate, 
what  other  criteria  should  be  used  to 
identify  environmentally  sensitive 
areas? 

(3)  Would  a  definition  adopted  for  use 
under  part  194  be  adequate  for  use  in 
amending  the  requirements  of  49  CFR 
part  195.  as  required  under  §202  of  the 
PSA? 

(4)  Are  there  standards,  tests,  or 
guidelines  available  to  rank 
environmentally  sensitive  areas  in  tonus 
of  the  risks  posed  to  those  areas  by  a 
release  of  a  hazardous  liquid  ? 

(5)  Would  the  above  definition  change 
the  cost  of  compliance  with  part  194?  If 
yes.  by  what  amount? 

Interested  persons  are  invited  to 
attend  the  meeting  and  present  oral  ur 
written  statements  on  the  matters  set  for 
the  meeting.  .Any  person  who  wishes  to 
speak  should  notify  Christina  Sames  at 
the  above  address  and  phone  number. 
Please  estimate  the  time  that  will  be 
needed  to  speak.  RSPA  requests  the 
right  to  limit  the  time  of  each  speaker, 
if  necessary,  to  ensure  that  everyone 
v.lio  requests  an  opportunity  to  speak  is 
given  one.  Interested  persons  that  are 
not  scheduled  to  comment  will  have  an 
opportunity  to  comment  only  after 
approval  of  the  meeting  officer.  Written 
comments  may  be  submitted  either  at 
the  meeting  or  by  mail  to  the  above 
address. 


Since  this  meeting  concerns  an  open 
rulemaking  on  part  194,  RSPA  will 
consider  all  comments  in  developing  a 
final  definition  of  "environmentally 
sensitive  areas"  for  part  194.  The 
meeting  is  not  intended  to  reopen  the 
docket  for  comment  on  other  subjects. 

Issued  in  Washington,  DC  on  June  9, 1994. 
George  W.  Tenley,  Jr,. 
Associate  Administrator  for  Pipeline  Safety 
(FR  Doc  94-14465  Filed  6-14-94;  8:45  am] 
BILLING  CODE  4910-60-P 


National  Highway  Traffic  Safety 
Administration 


49  CFR  Part  571 

[Docket  No.  88-06.  Notice  23] 

RIN:  2127-AE49 

Federal  Motor  Vehicle  Safety 
Standards;  Side  Impact  Protection- 
Light  Trucks,  Buses  and  Multipurpose 
Passenger  Vehicles 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA), 
Department  of  Transportation  (DOT). 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  notice  proposes  to 
extend  Standard  No.  214's  dynamic  side 
impact  protection  requirements  to 
multipurpose  passenger  vehicles,  trucks 
and  buses  with  a  gross  vehicle  weight 
rating  of  8.500  pounds  or  less  and  an 
unloaded  vehicle  weight  of  5,500 
pounds  or  less.  These  proposed 
amendments  would  require  that  each  of 
these  vehicles  must  protect  its 
occupants  in  a  full-scale  dynamic  crash 
test  in  which  the  vehicle  is  struck  on 
either  side  by  a  moving  deformable 
barrier  simulating  another  vehicle.  The 
occupants  would  be  represented  bv 
instrumented  test  dummies.  The 
dummitjs  would  be  positioned  in  the 
target  vehicle  to  measure  the  potential 
for  injuries  to  an  occupant's  thora.x  and 
pelvis.  Given  the  differences  between 
tiiese  vehicles  and  passenger  cars  and 
their  respective  crash  experiences,  the 
agency  is  proposing  possible 
modifications  in  the  test  procedure  for 
these  vehicles. 

DATES:  Comments  must  bo  rf-ceivcd  on 
or  before  August  15. 1994. 
ADDRESSES:  Comments  sliould  refer  to 
the  docket  and  notice  numbers  set  fortl: 
above  and  be  submitted  (preferably  in 
10  copies)  to  the  Docket  Section. 
National  Highway  Traffic  Safety 
Administration,  room  5109. 400 
Seventh  Street  SW..  Washington,  DC 
20590.  Docket  hours  are  from  9:30  a.m. 
to  4  p.m..  Monday  through  Friday. 
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FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Joseph  Kaniaiithra.  Chief.  Side  and 
Rollover  Crash  Profecti-on  Division. 
Office  of  Vehicle  Safety  Standards. 
National  Highway  Traffic  Safety 
Administration,  400  Seventh  Street  SVV., 
Washington,  DC  20590  (202-.3BB-4924). 

SUPPLEMENTARY  INFORMATION: 

Table  of  Contents 

I.  EackgroD.nd 

lA.  Existing  Side  Impei!  Recuixi-'.-nt-iiis 
ID.  Statutory  Requirements 
IC.  The  June  1992  A.NPR.M 
ID.  Comments  on  the  .^.\PRM 

II.  Overview  of  Propose! 

III.  The  Safety  Problem 

IV.  Rulemaking  Rationale 

V.  Proposal 

VA.  Possible  Test  Procedure  Modifnatioiis 
VB.  Performance  Requirements 
V'C.  Rear  Seat  Requiremerits 

VI.  Vehicles  Covered  bv  Proposal 

VII.  Benefits 
VIII  Costs 

IX.  Leadtime/Phase-in 

X.  Reporting  Requirements 

XI.  Rulemaking  Analxses  end  .\oli(  es 

XII.  Submission  of  Comments 

I.  Background 

JA.  E.\i!;ting  Side  Impact  Requirements 

NHTS.^'s  side  impact  protection 
requirements  are  set  forth  in  Federal 
Motor  Vehicle  Safety  Standard  No.  214. 
Side  Impact  Protection.  The  standard 
specifies  two  sets  of  requirements:  (1) 
Quasi-static  side  door  strength 
requirements  for  passenger  cars  and  for 
"LTVs"  (trucks,  buses  and  multipurpose 
passenger  vehicles  (MPVs)  with  a  gross 
vehicle  weight  rating  (GVWR)  of  10.000 
pounds  or  less),  and  (2)  dynamic 
roquiremonls  for  passenger  cars. 

Standard  No.  214's  quasi-static  si<ii! 
door  strength  requirements  .seek  to 
mitigate  occupant  injuries  in  side; 
impacts  by  r(;ducing  the  eNlcjiil  to  wliicli 
till!  side  structure  of  a  xehicii;  is  pushed 
into  the  occupant  compartnicnit  during  a 
side  impact.  I'nder  the  rcquireniiMits. 
side  dcjors  must  resist  crush  forces  Ih.il 
.ire  appli(.'d  against  the  door's  oulsiiic 
surfaci!  in  a  laboratorx  I(;st.  The; 
requirements  have  applied  to  passcngi-r 
cars  since  January  1,  107.3.  and  were 
extended  lo  LTVs  by  a  lina!  rule 
published  in  the  Federal  Register  (.li) 
FR  27427)  on  June  14,  1001.  A  phase- 
in  for  l!ie  extension  of  the  reijuireiui'uN 
!o  LTVs  began  on  September  1.  100:1. 

MITSA  added  Standard  No.  21 4s 
dynamic  requirements  for  passcmger 
cars  in  a  final  rule  published  in  the 
Federal  Register  [bb  FR  45722)  on 
October  30,  1000.  Under  the 
requirements,  a  passenger  Cir  musi 
provide  protection  to  occupants' 
thoracic  and  pelvic  regions  as  measured 
by  the  accelerations  registered  on 


instrumented  side  impact  dummies 
(SID)  in  a  full-scale  crash  test.  In  the 
test,  the  car  (known  as  the  "target  "  car) 
is  struck  in  the  side  by  a  moving 
deformable  barrier  (MDB)  simulating 
another  vehicle.  A  phase-in  for  these 
new  requirements  also  began  on 
September  1.  1993. 

The  MDB  specified  in  vStandard  No. 
214  s  dynamic  test  procedure  weighs 
about  3,000  pounds,  and  it  is  33  inches 
high  (measured  from  the  ground  to  the 
lop  edge  of  the  barrier  face).  Under  the 
test  procedure,  the  front  and  rear  wheels 
of  the  MDB  are  "crabbed  "  at  an  angle  of 
27  degrees.  With  the  MDB  face  oriented 
at  a  right  angle  to  the  target  car,  the 
MDB  moves  at  an  angle  of  27  degrees 
and  at  a  speed  of  33.5  mph  into  the  side 
of  the  target  car.  These  aspects  of  the 
procedure  were  selected  so  that  the  test 
simulates  the  vehicle  kinematics  and 
crash  forces  in  the  struck  car  in  a  real 
world  side  crash  in  which  a  vehicle 
traveling  at  30  mph  perpendicularly 
strikes  the  side  of  a  vehicle  traveling  at 
15  mph.  The  agency  determined  that  the 
30  mph/15  mph  combination  represents 
the  threshold  speed  of  serious  chest 
injury,  and  that  counlermeasures 
designed  for  the  30  mph/15  mph 
condition  are  likely  to  be  effective  in 
reducing  chest  injury  potential  over 
most  of  the  range  of  impact  speeds 
encountered  in  side  crashes. 

Standard  No.  214's  dynamic  t(;st 
procedure  includes  placing 
instrumented  SIDs  in  the  outbo.ird  front 
and  rear  seats  on  the  struck  side  of  die 
target  car.  For  the  thorax,  the 
performance  limit  is  expressed  in  Icrrns 
of  an  injury  criterion  known  as  the 
Thorncnc  Trauma  Index  (dummy)  or 
'lTI((i).  This  injury  criterion  represents 
the  average  of  peak  acceleration  values 
measured  on  the  lower  spine  and  the 
gr(>aler  of  the  accclerati(jn  va)u(?s  id  \\w 
upper  and  lower  ribs  of  the  test  dummv. 
For  the  pelvis,  the  performaiKc  liir.it  is 
specilied  in  li^rms  u\  the  pe.ik 
acctder.ilion  nn^asured  on  l:,e  pelx;--  nl 
the  lest  (lummy. 

IB.  Sliilutnrv  Ucquiii'uur.'i^, 

This  nolice  is  being  is.sued  p;:;-.;.!;;! 
ro  the  MITSA  Authorizalion  Ail  of 
1001.  Section  2503  of  that  Ai  t  ie(i..ii.  s 
the  ageni:y  lo  addn^ss.  through 
rulemaking,  ihe  possiljle  extension  o) 
Standard  No.  214's  dynamic  side  it!;j»;.(.I 
protection  requirements  for  passenger 
cars  to  MPVs  and  trucks  with  a  CVVVR 
of  8.500  pounds  or  less  ami  an  unloaded 
vehicle  weight  of  5.500  pounds  or  less. 
These  vehicles  comprise  a  large  niiijority 
of  LTVs.  Under  section  2502  of  the  Ai  t. 
the  rulemaking  must  be  conduc  ted 
under  the  general  provisions  of  the 


National  Traffic  and  Motor  Vehicle 
Safety  Act  concerning  safety  standards 

Section  2502  required  NHTSA  to 
publish,  by  a  specified  date,  either  an 
advance  notice  of  proposed  ruie.'Tiidiing 
(ANPRM)  or  an  NPRM  concerning  the 
extension  of  Standard  No.  214  s 
dynamic  side  impsct  requirements  lo 
LTVs.  In  accordance  with  this 
requirement,  on  June  5,  1992.  NHTSA 
published  in  the  Federal  Register  (57 
FR  24009)  an  ANPRM  on  this  subiect 

.Section  2502  also  provides  that  this 
rulemaking  action  must  be  completed 
within  26  months  of  publishing  the 
ANPRM.  The  rulemaking  is  considered 
completed  when  NHTS.A  either 
promulgates  a  final  rule  or  decides  not 
lo  promulgate  a  rule.  In  either  case.  Ihe 
agency  must  publish  its  decision  in  the 
Federal  Register. 

IC.  The  June  i992  ANPRSt 

In  the  June  1992  ANPRM.  NHTSA 
estimated  that  the  number  of  LT\' 
fatalities  in  side  impact  crashes  will  rise 
by  about  11  percent  between  1989  and 
the  mid-1990's,  with  front  seal  fatalities 
totaling  1,683  to  1,753  annually,  and 
rear  seat  fatalities  totaling  58.  the 
agency  indicated  that  approjomalrly  1<> 
percent  of  the  fatalities  are  expected  to 
occur  in  heavy  vehicle  (CVVVR  abo\e 
10,000  poundsJ-LTV  side  crashes,  .-o 
percent  in  light  vehicle  (GVUR  ul 
10,000  pounds  or  less)-LTV  siiie 
crashes,  and  45  percent  in  single  vi  hii  le 
LTV  crashes.  For  the  muhivebiLle  side 
impacts,  approximately  71  percent  of 
the  LTV  fatalities  and  78  pcrcrnJ  of 
serious  injuries  are  caused  by  p.:s^eji;:i  r 
<  ars  and  LTVs,  with  LTVs  bt'ing  the 
dominant  striking  vehicles.  A  min  h 
smalhir  perconl.igo  of  passenger  i  .:r 
fatalities  and  injuries  is  caused  by 
heavier  vehicles  in  the  liglii-iiulv 
vehicle  Oim!!.  in  n)uili-vi;hJi  Je  Sii;>' 
impacts. 

Nil  TSA  (vxpl.iined  that  the  \.»\-^.u\ 
extension  of  .Stand.trd  No.  214''- 
dynamic  niquiremenis  to  LTW  \\t,.,'.t\ 
primarily  address  LTV  on  i,p.,,;t 
fatalities  and  serious  injurir*  uhji  1> 
r(»su!l  from  contacts  belwe^ n  Ihe  side 
interior  of  LTX's  .ind  the  shouiji-'j.  i  !.•'!. 
■ibdomen.  back  arid  |}elvis  %A  n;> 
iKcupant.  Tin;  .igeni.y  estiiH;j!<  d  !;.  ,1  \\\ 
the  niid-1000's.  ihis  poilion  rd  i}.-  ^r.U' 
impact  problem  will  ai  cduvjI  ]mi  „i)iiul 
245  LTV  o(  cupanl  fal.iliti(  s  ;.<;jd  .,n 
additional  H25  non-fat. d  scnm.-    -      •  .  • 
(.•\I.S-.'l  or  greater)  annuailv. 

NHTS.-\  stated  that  it  be'!ii-.<  -.  l;...:  ::.. 
saiiH!  types  of  countermeasiircs  'h.ti 
reduce  the  probability  of  these  5\  ;;-es  id 
thoracic  and  pelvic  injuries  in  pa^^inv"  r 
cars,  i.e.,  the  use  of  slructur?*! 
modifications  in  combmalion  with 
padding  or  the  use  of  paddir.g  aloiie. 
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can  provide  safety  benef  ts  for  LTVs. 
The  agency  also  indicated  its  belief  that 
the  approach  used  in  Standard  No.  214 
for  passenger  cars  of  reqi  iring  a  vehicle 
to  protect  its  occupants  ii  a  fijll-scale 
side  impact  crash  test,  ut  iiizing  an  MDB 
and  instrumented  test  dt  mmies.  may  be 
appropriate  for  LTVs. 

The  agency  emphasize  i,  however, 
that  the  possible  extensic  n  of  Standard 
No.  214's  dynamic  side  i:  npact 
requirements  to  LTVs  pn  sents  the  issue 
of  whether  those  requirei  lents  should 
be  extended  with  or  with  aut 
modification.  Given  the  c  ifferences 
between  passenger  cars  a  id  LTVs  and 
their  crash  experiences,  c  langes  in  the 
dynamic  test  procedure  n  light  be 
desirable  to  make  it  more  appropriate 
for  LTVs.  NHTSA  requesi  ed  responses 
to  a  number  of  questions  ntheANPRM, 
including  whether  the  we  ight  and 
height  of  contact  surface  i  if  the  MDB  for 
side  impact  testing  of  pas  ;enger  cars 
should  be  modified  to  be  nnore 
representative  of  the  vehi  -Aes  that  cause 
injuries  and  fatalities  in  L  TV's. 

NHTSA  also  noted  that  it  had 
conducted  two  series  of  L  r\'  side 
impact  tests  similar  to  the  dvna.mic 
Standard  No.  214  passeng  er  car  test.  In 
the  first  test  series,  the  ag(  ncy  tested 
srveii  LT\'s  using  an  MDi  that  was 
modified  to  make  it  more  -eprespntative 
of  crash  conditions  causir  g  fatalities 
and  serious  injuries  in  lig  it  trucks.  Tht; 
weight  of  the  MDB  was  in  ;reased  to 
4,000  pounds,  and  the  hei  jht  of  the 
harrier  face  was  raised  bet  ,veen  four  and 
10  inches.  In  the  second  t(  st  series, 
NHTSA  tested  three  small  LT\'s  and  a 
fourth  vehicle  representat  ve  of  a  small 
LTV.  using  the  current  dy  laniic  test 
procedure,  including  the  :  .000  pound 
MDB.  specified  in  Standai  d  No.  214  for 
passenger  cars.  (The  foiirtl .  vohicle  was 
a  passenger  car  version  of  i  \'ehicle 
which  was  then  marketed  in  a  four- 
vvii(!i!l  drive  version  as  an  .TV.  The 
ci,4oncy  believes  that  both  '  ersions  of  the 
vehicle  provide  similar  sii  e  impact 
protection.IThe  agency  nc  ted  that  the 
(lata  from  the  two  test  scrji  s  indicate 
that  many  current  LTVs,  c  peciallv 
heavier  ones,  already  nieel  the 
[)erforniance  criteria  s;)oci  ifd  fur 
|i.issonger  cars. 

U).  Comments  on  the  A\P  IM 

The  three  large  domestic  auto 
maiuifacturers  were  oppos  *d  to 
f;xtonding  Standard  No.  21  Is  dynamic 
roquirtrments  to  LTVs.  Gen  sral  Motors 
(CM)  stated  that  it  is  clear,  from  the 
examination  of  field  accide  nt  data,  that 
LTVs  offer  side  impact  pro  ection 
-superior  to  that  of  passengi  r  cars.  GM 
also  argued  that  a  dynamic  side  impact 
test  for  LTVs  would  addre;  s  a  very 


small  percentage  of  LTV  occupant 
serious  injuries  and  an  even  smaller 
percentage  of  total  passenger  car  and 
LTV  occupant  haim.  GM  believed  that 
side  impact  resources  would  be  diverted 
from  passenger  cars  where  they  can  be 
most  productive  to  an  area  that  would 
result  in  little  benefit  to  LTV  occupants 
and  society  in  general. 

Ford  stated  that  it  strongly  believes 
that  the  dynamic  side  impact 
requirements  should  not  be  extended  to 
LTVs.  That  company  argued  that  such 
an  extension  would  not  meet  the  need 
for  motor  vehicle  safety.  Ford  stated  that 
real  world  traffic  accident  data  show 
that  LTV  occupants  are  safer  than 
passenger  car  occupants  (1.01  fatalities 
per  1000  crashes  for  LTVs  compared  to 
2.05  fatalities  per  1000  crashes  for 
passenger  cars)  for  non-ejected,  near- 
side occupants  in  vehicle-to-vehicle 
side  impacts.  That  company  noted  that 
NHTSA  research  has  found  that  the 
majority  of  LTVs  tested  to  the  passenger 
car  dynamic  side  impact  procedure 
would  pass  the  passenger  car 
requirements,  supporting  the  field 
experience.  Ford  concluded  that 
extending  the  d\Tiamic  side  impact 
requirements  to  LTVs  would  represent 
rulemaking  without  any  substantiated 
safety  benefit.  Ford  also  argued  that  the 
car  test  procedures  define  a  scenario 
that  applies  to  less  than  one  percent  of 
LTV  fatalities,  or  about  0.2  percent  of  all 
motor  vehicle  occupant  fatalities.  That 
company  argued  that  the  use  of  scarce 
engineering  resources  to  implement  a 
rule  with  the  potential  to  affect  only 
about  0.2  percent  of  fatalities  is  not 
justified,  even  if  proposed 
countcrmeasures  were  100  percent 
effective  in  evrrv  crash. 

Chrysler  stated  that  it  dees  not  tjelievo 
that  there  is  support  for  the  extension  of 
the  existing  passenger  car  dynamic  side 
impact  requiremnnts  to  LTVs,  much  less 
for  the  alternative  of  a  more  stringent 
test  requirement.  That  conipanv  argued 
that  NHTSA  has  failed  to  show  that 
there;  would  bo  a  significant  safetv 
benefit  from  applying  a  dynamic  "side 
impact  roquirmnent  to  LTVs. 

Mitsubishi  jiisn  questioned  the  noed 
for  dynamic  sidi;  impact  requirements 
for  LTVs.  It  argued  that:  (1)  These 
vehicles  are  generally  heavier  and  have 
higher  sill  structures  which  provide 
substantial  side  impact  protection.  (2) 
many  of  the  larger  LTVs  probably 
already  comply  with  such  requirements 
without  the  need  for  any 
countcrmeasures.  and  (3)  the  recent 
extension  of  quasi-static  side  door 
strength  requirements  will  provide 
improved  side  impact  protection  for 
LTVs. 


Other  vehicle  manufacturers 
recommended  that  NHTSA  extend 
Standard  No.  214's  dynamic 
requirements  for  passenger  cars  to  LTVs 
but  not  adopt  more  stringent 
requirements.  Toyota  stated  it  believes 
the  agency's  regulations  should  require, 
when  necessary  and  practical,  equal 
levels  of  safety  performance  regardless 
of  vehicle  category.  That  company 
stated  that  while  there  are  some  LTVs 
whose  construction  allows  them  to 
comply  already  with  the  passenger  car 
requirements,  this  is  not  true  for  all 
LTVs.  According  to  Toyota,  there  are 
LTVs  whose  construction  is  similar  to 
that  of  passenger  cars  that  do  not  now 
comply  with  the  passenger  car 
requirements.  Toyota  stated  that  it 
believes  that  the  effectiveness  of 
extending  the  passenger  car 
requirements  to  LTVs  would  be  greater 
than  the  agency  estimates.  That 
company  stated,  however,  that  if  the 
agency  were  to  adopt  a  more  stringent 
requirement  for  LTVs.  e.g.,  by  specifying 
a  higher,  heavier  MDB.  it  would  impose 
an  unreasonable  burden  on 
memufacturers.  Toyota  also  argued  that 
if  the  agency  were  to  adopt  an  LTV  rule 
more  stringent  than  that  applicable  to 
passenger  cars,  those  LT\'s  whose 
construction  is  similar  to  passenger  cars 
coidd  be  eliminated  from  the  U.S. 
market. 

Volksw.igen  stated  that  the  dynamic 
side  impact  requirements  should  be 
extended  to  LTV  class  vehicles  under 
10.000  pounds  GVU'R.  That  company 
stated  that  the  barrier  was  originally 
specified  to  represent  the  stiffness  of 
light  trucks,  and  that  it  should  therefore 
remain  as  currently  specified  in 
Standard  No.  214. 

Nissan  stated  that  it  believes  Standard 
No.  214's  passenger  car  dynamic  test 
procedu!-e  can  be  applied  to  LTVs.  and 
that  there  is  no  need  to  establish  a 
unique  test  procedure.  That 
manufacturer  stated  that  data  indicate 
that  the  incidence  of  LTVs  being  struck 
by  passenger  cars  is  similar  to  the 
incidence  of  side  impacts  of  pas.scnger 
cars  by  other  passenger  cars.  It  stated 
further  tliat  these  incidence  rales 
indicate  that  the  mass  and  dinuuisions 
of  the  MDB  currently  specifieid  in 
Standard  No.  214  realistically  represi'u! 
the  majority  of  the  striking  vc.-hicle 
population  for  both  passen'^er  cars  and 
LTVs. 

Two  trade  associations,  the  National 
Truck  Equipment  Association  (NTEA) 
and  the  Recreation  Vehicle  Industry  . 
Association  (RVIA)  expressed  concern 
about  extending  the  applicability  of 
Standard  No.  214"s  dynamic 
requirements  in  light  of  potential 
impacts  on  their  members,  which 


include  final  stage  manufacturers  and 
alterers  of  certified  vehicles.  NTEA 
stated  that  it  is  concerned  that  the  small 
businesses  which  produce  work-related 
vehicles  in  multiple  stages  would  not  be 
able  to  conduct  the  dynamic  test  which 
may  be  proposed.  It  requested  that  the 
agency  not  propose  extending  the 
dynamic  requirements  to  work-related 
multi-stage  produced  vehicles  which  are 
not  able  to  pass  through  an  incomplete 
vehicle  manufacturer's  certification  or 
which  cannot  be  completed  within  the 
guidelines  provided  for  completion  by 
the  incomplete  vehicle  manufacturer. 
RVIA  urged  NHTSA  to  exclude  motor 
homes,  van  conversions  and  other 
altered  vehicles  and  otherwise  limit  the 
scope  of  the  proposed  requirements  to 
those  vehicle  types  that  have  a  poor  side 
impact  injury  record. 

The  Insurance  Institute  for  Highway 
Safety  (IIHS)  argued  that  extension  of 
Standard  No.  2i4's  dynamic  test 
requirements  to  LTVs  is  an  obvious 
necessity  after  the  decade-long  growth 
of  this  vehicle  class  as  a  means  of  daily 
private  transportation.  IIHS  stated  that  it 
disagrees  strongly  with  the  notion  that 
there  is  no  need  to  require  that  all 
vehicles  in  the  LTV  class  provide  a 
minimum  level  of  protection  to 
occupants  if  many  vehicles  in  the  class 
already  provide  that  protection.  Thai 
organization  stated  that  such  partial 
availability  dem.onstrates  that  the 
proposed  protection  is  feasible. 
practical,  and  easily  implemented,  and 
that  it  should  encourage,  not  discourage, 
the  extension  of  the  test  requirements  to 
(.TVs. 

WHS  argued,  however,  that  the  ease 
uith  which  LTVs  are  likely  to  be  able 
to  meet  the  current  requirements  for 
cars  does  suggest  that  the  injury  criteria 
shoulrl  be  different  for  them.  That 
organization  stated  that  the  agency  had 
adopted  the  existing  TTI(d)  and  pelvic 
g  limits  because  lower  maximum 
accelerations  might  be  difficult  to 
achieve  in  the  car  fleet.  liHS  argued  that 
while  it  does  not  accept  the  premise  that 
lower  acceleration  criteria  are  not 
achievable  in  passenger  cars,  the 
agency's  concern  about  passenger  cars 
in  this  area  is  not  relevant  to  LTVs.  IIHS 
urged  the  agency  to  adopt  appropriate 
lower  Tri(d)  and  pelvic  g  limits  for 
I. TVs. 

With  respect  to  the  height  and  weight 
of  the  MDB.  IIHS  stated  that  it  does  not 
believe  that  the  agency  should  specify 
different  dynamic  test  conditions  for 
cars  and  L'TVs  at  this  time.  That 
organization  stated  that  the  goal  of  the 
current  rulemaking  should  be  to  ensure 
that  all  vehicles  likely  to  be  used  as 
light-duty  passenger  vehicles,  whether 
cars  or  LTVs.  meet  a  common, 


minimum  standard  of  occupant 
protection  in  the  crashes  to  which  such 
vehicles  are  likely  to  be  exposed.  While 
IIHS  stated  that  it  does  not  believe  that 
the  test  barrier  specifications  for  cars 
and  LTVs  should  differ  at  this  time,  it 
suggested  that  the  current  barrier  (3.000 
pounds)  may  be  improperly  specified 
for  both  types  of  vehicles.  That 
organization  stated  that  with  increasing 
numbers  of  LTVs  in  the  light  vehicle 
fleet,  many  fight  vehicles  stjuck  in  the 
side  will  be  struck  by  other  light 
vehicles  weighing  in  excess  of  3.000 
pounds.  IIHS  stated  that  NHTSA  should 
consider  increasing  the  weight  of  the 
MDB  to  make  it  more  representative  of 
the  vehicle  fieet. 

The  Advocates  for  Highway  and  Auto 
Safety  (Advocates)  stated  that  it 
supports  dynamic  side  impact 
requirements  for  LTVs.  That 
organization  emphasized,  however,  that 
it  is  convinced  that  the  agency  must  (1) 
raise  the  bumper  height  of  the  LTV  MDB 
face  above  30  inches.  (2)  raise  the 
weight,  and  commensurate  mass,  of  the 
LTV  MDB  to  5.000  pounds  or  more,  and 
(3)  increase  the  test  speed  of  impacts 
above  median  levels  to  represent  more 
of  a  worst  case  impact  of  a  LTV  by 
larger,  heavier  vehicles  and  some  fixed 
objects.  Advocates  also  argued  that  the 
agency  should  adopt  lower  TTI(d)  and 
pelvic  g  limits  than  it  established  for    . 
cars,  a  quantified  maximum  intrusion 
standard,  and  coordinate  this 
rulemaking  with  ones  on  rollover,  roof 
strength  and  head  injury. 

II.  Overview  of  Proposal 

After  considering  the  comments  on 
the  ANPRM  and  other  available 
information,  NHTSA  has  decided  to 
propose  extending  Standard  No.  214's 
(iyiiamic  side  impact  protection 
requirements  to  LTVs  with  a  GVWR  of 
8,500  pounds  or  less  and  an  unloaded 
vehicle  weight  of  5.500  pounds  or  less. 
Given  the  differences  between  passenger 
cars  and  LTVs  and  their  crash 
experiences,  the  agency  is  proposing 
possible  modifications  in  the  test 
procedure  that  would  make  it  more 
representative  of  the  crash  conditions 
causing  fatalities  and  serious  injuries  in 
LTVs. ' 

NHTSA  is  proposing  two  possible 
modifications:  (1)  Raising  the  height  of 
the  MDB,  and  (2)  increasing  the  weight 
of  the  MDB.  The  agency  is  proposing  to 
specify  the  MDB  height  within  a  range 
of  33  inches  to  45  incfies  as  measured 
from  the  ground  to  the  top  edge  of  the 
barrier  face.  This  would  represent  up  to 
a  12-inch  increase  in  MDB  height  as 
compared  to  the  height  specified  for 
passenger  car  testing. 


Within  the  33  inch  to  45  inch 
proposed  range.  NHTSA  is  proposing 
two  alternative  methods  for  specifying 
MDB  height,  one  of  which  would  be 
selected  by  the  agency  for  a  final  rule. 
Under  the  first  method,  the  MDB  height 
would  be  raised  to  match  the  driver  H- 
point  of  the  tested  vehicle.  Under  the 
second  method,  the  MDB  height  would 
be  at  the  same  level  for  all  LTVs,  or  at 
the  same  level  for  all  LTV's  within  a 
particular  sub-group,  e.g..  pickups,  vans 
and  utility  vehicles,  with  different 
levels  specified  for  different  sub-groups. 
The  agency  is  proposing  to  specify  the 
MDB's  weight  within  a  range  of  3.000 
pounds,  the  current  weight,  and  3.800 
pounds. 

Under  the  proposal.  LTVs.  like 
passenger  cars,  would  be  required  to 
meet  specified  TTI(d)  and  pelvic 
acceleration  limits.  NHTSA  is  proposing 
to  specify  a  TTI(d)  limit  of  85  g  and  a 
pelvic  acceleration  limit  of  130  g.  In 
considering  a  possible  extension. 
NHTSA  is  considering  whether  the 
requirements  should  apply  to  the  front 
and  rear  seats  of  these  additional 
vehicles  (as  is  the  case  for  passenger 
cars),  or  whether  they  should  apply  to 
the  front  scats  only  of  these  vehicles. 

To  provide  manufacturers  with 
sufficient  leadtime  to  design  their  LTV's 
to  meet  the  proposed  performance 
requirements.  NHTS.\  is  proposing  two 
compliance  schedules,  the  choice  of 
which  would  be  at  the  option  of  the 
manufacturer.  Under  the  first  schedule, 
the  standard  would  be  phasedin  in 
accordance  with  the  following 
implementation  scfiedule: 

•  10  percent  of  all  LTVs 
manufactured  during  the  first  full 
production  year  (September  1  to  August 
31)  beginning  approximately  two  ycai-s 
after  the  issuance  of  a  final  rule: 

•  25  percent  of  all  LTVs 
manufactured  during  the  second  full 
year  after  that  two-year  period; 

•  40  percent  of  all  LTVs 
manufactured  during  the  third  full  year 
after  that  two-year  puriocT.  and 

•  100  percent  of  all  LTVs 
manufactured  on  or  af'cr  the  lK".^ir.iiiiig 
of  the  fourth  full  yearafier  that  tivo-year 
period. 

Lhuler  the  second  scheduk;.  no 
compliance  would  be  required  during 
the  annual  production  period  beginning 
approximately  two  years  after  the 
issuance  of  a  final  rule,  but  full 
implementation  would  be  required 
beginning  with  the  next  production 
period. 

The  agency  is  proposing  to  exclude 
walk-in  vans,  motor  homes,  tow  trucks, 
dump  trucks  and  ambulances,  and  is 
requesting  comments  on  whether  to 
exclude  other  special  types  of  vehicles 
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from  the  dynamic  requiremei 
is  al.so  proposing  a  phase-in  e 
for  vehicles  manufactured  in 
more  stages  and  for  altered  v 

HI.  The  Safety  Problem 

.NIHTSA  has  separately  anal 
fatality  and  injury  e.xperienie 
occupants  involved  in  side  i 
crashes.  .As  discussed  in  the 
Economic  Assessment  (PEA) 
accompanying  this  NPP^M,  the 
estimates  that,  by  the  mid-199 
impacts  will  result  in  1763  fat 
LTV  occupants  .sitting  in  the  fi 
second  scat,  annually.  Front  s( 
occupaiit*  v.)  11  account  for  1 
fataiitif:-.  With  occupants  oft 
seat  accounting  for  58  fatiditie 
Approximately  16  percent  oft 
side  impact  occupant  fatalitie? 
expected  to  occur  in  heavy  vel 
side  crashes.  39  percent  in  ligl 
LTV  side  crashes,  and  45  pen 
single  vehicle  LTV  side  crash 
the  figures  in  this  paragraph  ai 
in  the  next  several  paragraphs 
account  the  safety  benefits  of  s 
guard  beams  installed  pursuan 
quasi-static  requirements.) 

Side  impacts  are  also  expect 
account  for  about  6,000  seriou; 
fatal  (AIS  3-5)  injuries  to  occu 
sitting  in  the  front  or  second  < 
annually. 

The  extension  of  Standard 
dynamic  requirements  to  LTVi 
prinnrily  address  LTV  occupa 
fiUalities  and  serious  injuries  v 
result  from  contacts  between  tl 
interior  of  LTVs  and  theshoulc 
abdomen,  back  and  pelvis  of  Ih 
occupiints.  NHTSA  estimates  tl 
mid-1900's.  this  portion  of  the 
impact  problem  will  account  ft, 
LTV  occupant  fatalities  and  an 
additional  970  serious  (AIS  3-.=^ 
annually.  All  of  the  estimated  f 
would  result  from  thorax  injuri 
970  AIS  ,3-5  injuries.  857  woiili 
thoracic  injuries  and  113  pelvi( 
Looking  sololy  at  multi-vehicle 
impacts  Ijolween  LTVs  and  ulht 
vtihides.  ap|)ro.ximaIely  78  pen 
tlve  LTV  f.ital  "trunk"  injuri. 's  a 
causi^d  by  LTVs.  and  onfv  22  p 
passenger  <  ar.s. 

The  agency  notes  that  the  fat; 
lor  ocf.i.p.iiils  of  LTVs  in  side  i 
craslies  is  slightly  less  than  hal 
for  o(  <  upants  of  passenger  cars 
LTV  (!(  cupant  side  impact  fata 
per  million  regi.stered  vehicles  i 
as  r:ompnred  to  53.3  for  pas.seng 
The  occupant  f.itality  rates  for 
LTV  categories  are  as  follows; 
pif.kups.  30.1;  large  pickups.  1<. 
utility  vehicles  160:  small  vans 
and  large  vans,  9.7. 
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IV.  Rulemaking  Rationale 

In  multi-vehicle  side  impact  crashes 
where  fatalities  and  serious  injuries 
result  from  contacts  between  the 
occupant  and  the  interior  side  of  the 
vehicle,  the  same  basic  chest  injurv 
causing  dvTiamic  event  occurs 
regardless  of  whether  the  occupant  is  in 
a  passenger  car  or  LTV.  The  striking 
vehicle  crushes  the  door  of  the  target 
vehicle,  from  outside  to  inside.  The 
inside  door  panel  of  the  struck  vehicle 
moves  toward  the  occupant  seated  next 
to  it.  and  strikes  the  occupant's  thorax. 
Depending  nn  the  structure  of  the  struck 
vehicle,  the  velocity  of  impact  can  be  as 
high  as  the  impact  speed  o.T"the  striking 
vehicle.  The  occupant's  thorax  is 
rapidly  deformed  as  a  result  of  the 
impact,  resulting  in  injuries  to  the 
shoulder,  chest,  abdomen,  back  and/or 
pelvis,  A  similar  event  occurs  in  single 
vehicle  side  impacts  with  stationary 
objects,  except  that  the  injurv 
mechanism  is  more  likely  to  be  related 
to  intrusion  than  door  contact  velocity, 
i.e.,  the  occupant's  thorax  is  likely  to 
experience  more  concentrated  loading. 

LTV  occupants  generally  face  a 
.smaller  risk  of  side  impact  thoracic 
injury  than  passenger  car  occupants 
because  seating  differences  between 
LTVs  and  passenger  cars  make  it  less 
likely  for  the  thoracic-injury-producing 
ilynamic  event  described  above  to  occur 
for  LTVs  than  for  passenger  cars.  LTV 
occupants  typically  sit  several  inches 
higher  from  the  ground  than  pas.senger 
car  occupants.  If  a  passenger  car  strikes 
another  passenger  car  in  a  side  impact. 
Ihe  .striking  vehicle  typically  pushes  the 
inside  door  panel  of  the  struck  vehicle 
tlirectly  into  the  thorax  of  an  occupant 
sitting  next  to  the  door.  However,  if  a 
passenger  car  strikes  an  LTV  in  a  side 
impact,  the  primary  part  of  the  side 
.structure  that  is  pushed  inward  is  ino.-e 
likely  to  be  below  the  thorax  of  .mi 
adjacent  occupant,  thereby  r(;sii!ti;ig  m 
smaller  injury-producing  loads  to  liie 
occupant's  thorax.  Further,  the  lvpi(.a!!v 
higher  sill  and  side  structure  of  LTV  s 
offers  significant  resistance  sue  h  ih.:! 
smaller  crash  loads  are  transmiited 
through  the  door  structure  to  fiic 
occupant. 

While  Ihe  liior.icic  side  inip.ii  i 
proi)leni  is  not  so  great  for  LTVs  .:>.  ;:  is 
for  pas.senger  cars,  it  is  nonelhelevs  ,i 
significant  problem  which  merits 
attention.  As  indicated  above,  N'H'l.SA 
estimates  that  by  the  mid-1 090's.  t.hi.-, 
portion  of  the  side  impact  problem  will 
account  for  245  LTV  occupant  fatalities 
and  an  additional  970  serious  |ALS  3-5) 
injuries  annually.  The  bulk  of  these 
fatalities  and  serious  injuries  occur  in 
side  impacts  with  LTVs.  heavy  vehicles. 


and  fixed  objects,  rather  than  in  side 
impacts  with  passenger  cars. 

Given  that  the  same  basic  dvn.imic 
event  causes  serious  thoracic  injuries 
and  fatalities  to  both  passenger  Cnr  and 
LTV  occupants  in  side  impacts.  t,e.. 
medium  to  high  velocity  contpct 
between  the  inside  door  panel  and  the 
thorax  of  the  occupant,  NHTSA  be-ieves 
that  the  same  countermeasures 
developed  for  improved  passenger  tar 
side  impact  protection  are  elso 
appropriate  for  LTVs.  There  are  two 
basic  options  to  improve  the  side  iiT.pact 
protection  of  a  vehicle.  It  may  be 
possible  to  increase  the  stiffness  of  the 
side  of  the  vehicle  and  thereby  reduce 
the  velocity  with  which  the  vehicle  sine 
door  interior  strikes  the  occapanl. 
However,  given  the  limited  available 
area  along  the  side  of  a  vehicle  in  which 
structure  may  be  added  and  the 
enormous  mass  of  a  striking  vehicle,  the 
ability  to  improve  safety  by  this  means 
may  be  somewhat  limited.  The  other 
available  means  of  improving  side 
impact  protection  is  to  cushion  the 
impact  between  the  side  of  the  vehicle 
and  the  occupant,  such  as  by  adding 
padding  to  the  side  of  the  vehicle. 

In  the  rulemaking  establishing 
dynamic  side  impact  requirements  for 
passenger  cars,  NHTSA  determined  ih.jl 
the  risk  of  thoracic  injury  can  be 
substantially  reduced  by  the  addition  of 
padding,  or  a  combination  of  padding 
and  structure,  to  the  side  of  a  vehicle" 
For  e.xample.  the  agency  determined,  for 
the  driver  seating  position,  that  padding 
is  approximately  21  percent  effective 
(i.e.,  padding  reduces  TTl(d)  by  21 
percent),  that  structure  and  padding  is 
about  30  percent  effective,  and  that 
heavyweight  structure  and  padiLng  is 
43  percent  effective.  As  discussed  Tn 
Ihat  rulemaking.  NHTSA  expected 
manufacturers  to  meet  the  djnanui  s;de 
impact  requirements  for  passer;:! ;  i  ..,'v 
primarily  by  adding  p^idding. 

NHTSA  believes  that  Ihe  ari<li!)on  ol 
padding,  or  the  addition  of  paddjng  .:!.d 
structure,  can  produce  significani  >".f.'!y 
benefits  for  LTV  occupants  in  ^ide 
impacts.  The  agency  notes  that  it  i- 
inluitively  obvious  that  it  is  better  fo;  ,;n 
oricupant  to  be  struck  by  a  p;.ddrd  iJoor 
than  Ihe  s;ime  door  unpadded  h;  ..;j(  ct  •. 
research,  the  addition  of  three  ini  ht  .v  ..j 
padding  in  three  LTVs  reduced  lirivi  r 
TTUd)  by  19.4.  23.6  and  35. 0  prrc<  ;;! 
Pelvic  g's  were  reduced  bv  24  5.  ;-,0.1 
and  43.8  ucrcent  in  the  same  vehit  ;c>. 

Ciiven  tne  thoracic  side  impai  i 
problem  that  exists  for  LTV  occup..nis 
and  the  fact  that  this  countermeasure  ss 
n>adily  available;  NHTSA  is  currently 
not  accepting  the  notion  that  it  shoulci 
decline  to  establish  dynamic  side 
impact  requirements  for  LT\'s  simph 


because  the  type  of  dynamic  event 
causing  serious  thoracic  injuries  to 
occupants  of  struck  vehicles  occurs  less 
frequently  for  LTVs  than  for  passenger 

cars. 

The  purpose  of  a  dynam.ic  side  impact 
protection  requirement  is  to  ensure  that 
vehicles  provide  side  impact  protection 
to  their  occupants  in  a  simulated  crash 
that  is  representative  of  a  typical  real- 
world  crash  with  serious-injury-causing 
potential.  In  its  dynamic  side  impact 
protection  rulemaking  for  passenger 
cars,  the  agency  developed  an 
appropriate  test  procedure  and 
performance  requirements  for  passenger 
cars.  In  this  rulemaking.  NHTSA  is 
addressing  whether  those  requirements 
should  be  extended  to  LT^'s.  Since  this 
rulemaking  is  based,  in  large  part,  on 
the  passenger  car  rulemaking,  the 
agency  encourages  interested  persons  to 
examine  the  record  for  that  rulemaking. 

As  part  of  considering  the  possible 
extension  of  Standard  No.  214's 
dynamic  side  impact  protection 
requirements  to  LTVs,  the  agency  has 
conducted  several  series  of  LTV 
dynamic  side  impact  tests.  The  tests 
employed  the  dynamic  procedure 
specified  by  Standard  No.  214  for 
passenger  cars,  except  that  the  height 
and  mass  of  the  MDB  were  varied. 

As  explained  more  fully  in  the  PEA. 
NHTSA  has  tentatively  concluded, 
based  on  the  results  of  these  tests,  that 
a  simple  extension  of  Standard  No. 
214's  dynamic  side  impact  protection 
requirements  to  LTVs  would  result  in 
few.  if  any.  safety  benefits.  Since  the 
height  and  weight  of  the  MDB  specified 
by  Standard  No.  214  are  representative 
of  passenger  cars,  the  test  essentially 
replicates  a  crash  in  which  a  passenge.- 
car  is  the  striking  vehicle.  The  tests 
confirm  what  is  already  apparent  froni 
the  real-world  crash  data:  L,TV 
occupants  face  a  very  small  risk  of 
serious  thoracic  injury  in  side  impacts 
by  striking  passenger  cars.  As  indicatod 
cibove,  this  is  largely  because,  given  the 
relatively  high  seating  posiiion  of  LTV 
occupants,  if  a  passenger  car  strikes  an 
LTV  in  a  side  impact.  t!;e  priinarv  part 
of  the  side  structure  of  the  LT\'  tluit  is 
pushed  inward  is  likely  to  be  below  tlie 
thora.x  of  an  adjaceiit  occupimt. 

It  could  be  argued  that, 
notwithstanding  the  lack  of  be•le^il^  that 
would  result  from  a  simple  ext'-nsion  of 
St.mdard  No.  214's  dvnan;ic 
requirements  to  LTVs,  NHTSA  should 
adopt  that  approach  to  ens;ire  that  all 
light  vehicles  provide  the  same 
minimum  level  of  side  impact 
protection  to  their  occupants.  It  could 
also  be  argued  that  such  an  approach 
would  be  appropriate  because  passenger 
cars  and  LTV's  are  operated  in  the  same 


traffic  environment.  However,  a 
significant  concern  about  such  a 
regulatory  approach,  particularly  in  the 
context  of  a  requirement  incorporating  a 
full-scale  dynamic  test,  is  that  it  would 
result  in  significant  compliance  costs 
without  concomitant  benefits. 
Moreover,  such  an  approach  would 
leave  unaddressed  the  risk  of  thoracic 
injury  that  LTV  occupants  do  face  in 
side  impacts  with  vehicles  other  than 
passenger  cars. 

A  second  regulatory  approach  would 
be  to  develop  a  test  procedure  that 
simulates  the  crash  conditions  that 
produce  serious  thoracic  injuries  in  the 
real  world.  In  developing  Federal  motor 
vehicle  safety  standards,  NHTSA 
focuses  on  reducing  the  number  of 
serious  injuries  and  fatalities  that  are 
occurring  in  the  real  world.  The  agency 
has  tentatively  concluded  that  this 
approach  is  appropriate  with  respect  to 
dynamic  side  impact  protection 
requirements  for  LTVs.  However, 
comments  are  invited  on  both  regulator}' 
approaches. 

V.  Proposal 

The  agency  has  decided  to  propose 
extending  Standard  No.  214's  dynamic 
side  impact  protection  requirements  to 
LTVs,  with  possible  modifications  in 
the  test  procedure  to  make  it  more 
representative  of  a  typical  real-world 
crash  with  serious-injurj'-causing 
potential  to  LTV  occupants.  The  agency 
is  considering  two  possible 
modifications:  (1)  Raising  the  height  of 
the  MDB,  and  (2)  increasing  the  mass  of 
the  MDB.  In  considering  a  possible 
extension,  NHTSA  is  considering 
whether  the  requirements  should  appiv 
to  the  front  and  rear  seats  of  these 
additional  vehicles  (as  is  the  case  for 
passenger  cars),  or  whether  they  should 
apply  to  the  front  seats  only  of  these 
vehicles. 

VA.  Possible  Test  Procedure 
.Mollifications 

NHTS.\  If'ntatively  concludes  that  the 
height  of  t!:f!  MDB  should  Ije  increased 
because  use  of  this  test  device  with  its 
curre:;t  heig!:! 'would  not  create  a 
dynamic;  evei'.t  that  is  representative  cd 
the  ones  likely  to  cause  serious  chest 
ii'.juries  to  LTV  occupants  in  real  world 
i:ras!!es.  In  pnrticular,  with  the  MDB  at 
a  heiglit  which  is  representative  of  a 
jiassenger  car,  the  primary  part  of  the 
side  structure  of  the  LTV  that  is  pushed 
inwa.-d  is  below  the  thorax  of  the 
adjacent  LTV  occupant.  However,  in 
real  world  side  impact  crashes  in  which 
LTV  occupants  are  likely  to  experience 
serious  chest  injuries,  the  side  structure 
of  the  LT\'  is  typically  pushed  inward 
at  a  height  near  that  of  the  occupant's 


thorax.  This  tj-pically  occurs  as  a  result 
of  the  LTV  being  struck  in  the  side  by 
a  vehicle  other  than  a  passenger  car. 
Vehicles  other  than  passenger  cars  are. 
of  course,  typically  higher  than 
passenger  cars. 

There  are  a  number  of  possible 
approaches  to  determining  how  much  to 
raise  the  height  of  the  MDB,  assuming 
that  it  needs  to  be  raised.  One  approach 
is  to  focus  on  the  struck  vehicle.  The 
agency  notes  that,  imlike  passenger  cars 
for  which  vehicle  and  seating  height  are 
very  similar,  the  height  of  LTVs  and 
LT^  seating  positions  vary 
considerably.  Since  the  primary  relevant 
safety  problem  is  an  impact  in  which 
the  side  structure  of  the  vehicle  directly 
adjacent  to  an  occupant  is  pushed 
inward  at  the  height  of  the  thorax  of  the 
occupant,  the  height  of  the  MDB  could 
be  based  on  the  H-point  of  the  struck 
vehicle.  This  approach  would  «nsure 
that  LTVs  provide  thoracic  siae  impact 
protection  when  they  are  struck  in  the 
side  by  another  LTV  of  a  height  that 
pushes  the  side  door  structure  inward 
toward  adjacent  occupants. 

Another  approach  is  to  focus  on 
striking  vehicles.  The  agency  notes  that 
the  two  types  of  striking  vehicles  that 
are  most  likely  to  cause  severe  chest 
injuries  in  side  impacts  are  standard 
pickups  and  compact  pickups.  These 
vehicles  cause  26  percent  and  16 
percent  of  all  such  injuries,  respectively. 
Thus.  MDB  height  could  be  based  on  the 
heights  of  the  front  ends  of  these 
vehicles,  which  are  considerably  higher 
than  passenger  cars. 

NHTSA  notes  that  since  the  heights  of 
the  front  ends  of  LTVs  and  even  of 
pickup  trucks  vary,  specifying  a  single 
height  that  is  equally  representative  of 
all  LTVs  does  not  appear  to  bo  possible 
The  agency  also  notes  that  specifying  a 
single  height  could  raise  practicability 
concerns,  depending  on  the  height 
selected.  In  addition  to  being  concerned 
that  a  test  procedure  simulates 
conditions  representative  of  re;il  worhl 
crashes,  the  agency  must  al.ss  ensure 
that  its  safety  standards  are  practicable 
One  concern  about  a  test  prf»cedi;re  that 
specifies  a  single  MDB  lit^ght  that  is 
representative  of  large  pickup  trucks  iv 
whether  a  rwiuirement  based  on  tluit 
procedure  is  pr:ictir;i!)le  forco:npac? 
LT\'s  that  have  much  lowi-,-  sn.itin3 
heights  than  the  front  ond  heights  of 
Inrge  pickup  trucks,  "     • 

NHTS.\  is  proposing  to  specify  an 
MDB  height  within  a  range  of  33  inches 
to  45  inches  as  measured  from  the 
ground  to  the  top  edge  of  the  barrier 
face.  By  way  of  comparison,  the  MDB 
height  for  passenger  car  testing  is  33 
inches. 
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Within  the  proposed  rang  s 
agency  is  proposing  two  alt 
methods  for  specifying  MDI 
of  which  would  be  selected 
agency  for  a  final  rule.  Und« 
method,  the  MDB  height  mi 
raised,  as  compared  to  the 
height  for  passenger  car  test 
match  the  driver  H-point  of 
LTV  (or  possibly  the  front , 
point  for  testing  the  side  of 
away  from  the  driver). 

One  example  of  such  an  a 
would  be  to  raise  the  barrier 
the  amount  that  the  H-point 
the  tested  vehicle  exceeds  2 
Barrier  heights  would  be  rai 
inch  increments  up  to  a  max 
inches.  A  maximum  would 
established  to  ensure  that  th 
face  top  edge  would  not  be 
window  of  the  struck  vehic 
Another  example,  which  _ 
H-point  ranges  for  setting  ba 
would  be  as  follows.  For  dri 
25  inches  or  loiver.  the  MDB 
would  be  raised  four  inches. 
H-points  higher  than  25  inc 
lower  than  29  inches,  the  M 
would  be  raised  seven  inche> 
H-points  at  least  29  inches 
lower  than  31  inches,  the  f  _ 
would  be  raised  nine  inches. 
H-points  31  inches  or  higher, 
would  be  raised  1 1  inches. 

Under  the  second  method, 
height  would  be  raised  either 
same  level  for  all  LTV's,  or  to 
level  for  all  LTV's  within  a  . 
sub-group,  e.g.,  pickups,  van; 
utility  vehicles,  with  differen 
specified  for  different  subgro 
level  could  correspond  to  the 
point  height  of  the  LTV  popu 
whole  or  to  the  average  H-poi 
of  each  LTV  sub-group. 

NHTSA  requests  commenb 
approaches,  and  on  the  app 
vehicle  groupings  and  MDB 
select  under  such  approacht-s 
If  the  agency  adopts  a  melh 
which  the  MDB  height  is  base 
height  of  the  driver  H-point  o 
vehicle,  it  would  be  necessar} 
a  method  for  determining  lh;i 
The  agency  would  contompla 
adopting,  for  purposes  of  a  fi 
approach  based  on  procedure: 
in  S4,  H-Point  Machine,  of 
Standard  J826  (May  1987),  De 
Use  in  Defining  and  Measurin 
Seating  Accommodation.  NH 
requests  comments  on  such  ar 
approach. 

In  addition  to  proposing  to 
height  of  the  MDB  for  LTV  tes 
agency  is  also  considering  i 
weight.  NHTSA  derived  the  . 
the  current  barrier  from  the  m 
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weight  of  passenger  cars  (3,181  pounds 
in  1989)  and  Hght  trucks  (3,958  pounds 
in  1989).  This  resulted  in  a  weighted 
average  of  3,423  pounds,  which  was 
adjusted  downward  to  account  for  the 
then-projected  lower  weight  of  vehicles 
in  the  1990's.  Based  on  these 
considerations,  NHTSA  derived  a 
barrier  weight  of  3,000  pounds.  Since 
the  late  1980*s,  however,  the  sales 
weighted  average  curb  weight  of  the 
passenger  car  and  LTV  fleet  has  been 
increasing,  and  is  now  about  3.310 
pounds.  The  average  curb  weight  of 
passenger  cars  is  now  2,970  pounds, 
and  the  average  curb  weight  of  LTVs  is 
about  3,900  pounds.  The  above  weights 
were  derived  from  the  sales  weighted 
EPA  test  weight  for  1993  passenger  cars 
and  LTV's,  minus  300  pounds. 

The  agency  is  proposing  to  specify  the 
MDB's  weight  within  a  range  of  3,000 
pounds  to  3,800  pounds.  The  lower  end 
of  the  range  is  the  current  weight  of  the 
MDB,  as  specified  by  Standard  No.  214 
for  passenger  car  testing.  The  upper  end 
of  the  range  is  based  on  the  average 
weight  of  striking  vehicles  in  LTV 
crashes  where  an  LTV  occupant  had  an 
AIS  >  3  torso  injury,  as  observed  in 
1988-91  NASS  data.  NHTSA  is  not 
proposing  an  MDB  weight  above  3,800 
pounds  because  of  concerns  about 
practicability.  In  particular,  the  agencv 
believes  that  as  MDB  weight  is 
increased  much  above  3,600  pounds, 
there  are  increasing  concerns  about  the 
feasibility  of  smaller  LTV's  meeting  the 
dynamic  test  requirements  with  such  a 
barrier. 

Although  NHTSA  is  proposing 
alternative  approaches  for  specifying 
MDB  height  and  weight,  it  brlieves  it  is 
desirable,  to  facilitate  more  focust-d 
comments,  to  specifically  request 
comments  on  certain  options, 
considering  the  pros  and  cons  of  those 
options. 

There  are  several  possible  advantages 
in  specifying  a  single  height  and  weight 
for  the  barrier.  Specification  of  a  single 
height  and  a  single  weight  would  result 
in  a  simpler  test  procedure.  For 
example,  there  would  be  no  no(!d  to 
determine  the  precise  H-point  height  or 
to  adjust  the  height  and  weight  of  the 
MDB  for  testing  different  vehicles. 

The  agency  believes  that  the 
combination  of  raising  the  NJDB  to  a 
height  in  the  middle  portion  of  the 
proposed  range,  e.g.,  seven  to  nine 
inches  above  the  passenger  car  barrier 
height,  and  increasing  its  weight  to  3600 
pounds  would  be  sufficient  to  create  a 
dynamic  event  that  is  representative  of 
the  ones  likely  to  cause  serious  chest 
injuries  to  occupants  in  the  most 
vulnerable  LTVs  in  real  worid  crashes. 
In  particular,  the  MDB  with  that 


combination  of  height/weight  would,  in 
a  dynamic  test,  push  the  side  structure 
of  the  vast  majority  of  LTV's  inward  at 
a  level  near  that  of  the  occupant's 
thorax. 

In  addition,  assuming  that  a  single 
height  and  a  single  weight  were 
selected,  the  agency  is  concerned  that 
raising  the  MDB  height  to  a  level  above 
the  middle  portion  of  the  proposed 
range  and/or  increasing  its  weight  above 
3600  pounds  could  raise  practicability 
problems  for  compact  LTV's  whose  H- 
points  are  typically  only  a  few  inches 
higher  than  passenger  cars. 

One  possible  concern  about 
specifying  a  single  height  would  be 
whether  some  manufacturers  might 
raise  occupant  seating  height  to  more 
easily  meet  the  requirements.  Moving 
the  seat  too  high  could  increase  the 
vehicle's  propensity  to  rollover. 

Other  possible  options  are  to  specifv 
the  height  of  the  MDB  to  match  the  H- 
point  of  the  test  vehicle  individually  or 
select  a  setting  that  would  best  match 
the  H-point  heights  of  a  group  of 
vehicles  belonging  to  a  particular  Ivpe. 
Specifying  the  height  of  the  MDB  to 
match  the  H-point  height  would  result 
in  a  test  that  is  similar  to  that  for 
passenger  cars  in  that  the  impact  of  fhe 
barrier  relative  to  the  occupant's 
position  would  be  similar. 
Manufacturers  could  not  avoid  the  need 
to  add  padding  simply  by  raising  seating 
height. 

While  this  would  simulate  an 
accident  severity  that  is  likely  to  be 
experienced  by  an  occupant  in  that 
vehicle  for  thoracic  injuries,  there  may 
be  practical  difficulties  encountered  in 
conducting  side  impact  tests  in  thnt 
manner.  When  the  MDB  height  is  s.  t  !.) 
match  the  H-point  of  the  test  vehicl.-. 
structurally  identical  models  with 
different  suspension  systems  that  cause 
changes  in  H-point  heights,  would  be 
tested  at  different  severities,  resulting  in 
the  possibility  of  requiring  different  " 
countermeasures  for  what  is  essentially 
the  same  vehicle.  Also,  the  added  stop 
of  determining  H-point  height  could 
introduce  variability  in  test  results. 

The  agency  seeks  comments  nn  the 
proposal  for  a  single  height  and  for 
multiple  height  settings  for  the  MDB  in 
LTV  testing. 

The  increases  in  MDB  height  and 
weight  are  the  primary  test  proceduie 
changes  that  NHTSA  believes  may  be 
needed  in  extending  Standard  No.  214s 
dynamic  requirements  to  LTV's.  The 
agency  does  not  believe  that  any 
changes  are  needed  in  the  speed  or 
angle  of  the  MDB,  and  believes  that  only 
minor  adjustments  may  be  necessary 
with  respect  to  point  of  impact. 
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The  specified  point  of  impact  for 
passenger  cars  is  generally  37  inches 
forward  of  the  center  line  of  the 
wheelbase  of  the  struck  vehicle. 
However,  for  cars  with  wheelbases 
greater  than  114  inches,  the  point  of 
impact  is  20  inches  behind  the  front 
axle.  This  ensures  that  the  impact  point 
for  cars  with  very  long  wheelbases  is  not 
so  far  toward  the  rear  of  the  car  that  the 
front  seat  dummy  does  not  experience  a 
full  impact.  The  agency  is  proposing, 
with  one  exception,  the  same  impact 
point  for  LTVs.  To  ensure  that  the 
impact  point  is  not  too  far  forward  for 
LTVs  with  very  short  wheelbases,  the 
agency  is  proposing  that  for  LTVs  with 
wheelbases  of  98  inches  or  less,  the 
impact  point  would  be  12  inches 
rearv^'ard  of  vehicle's  front  axle 
centerline.  This  would  ensure  that  the 
MDB  would  not  likely  bridge  across  the 
front  and  rear  axles  in  short  wheelbase 
LTVs. 

N'HTSA  notes  that  GM  expressed 
concern  that  specification  of  impact 
point  based  on  wheelbase  could  result 
in  the  possibility  of  having  to  impact 
two  structurally  identical  LTVs  at  two 
different  locations.  This  is  because 
manufacturers  sometimes  offer  the  same 
LTV  with  several  different  wheelbases. 
The  agency  requests  comments  on 
whether  the  specified  impact  point 
should  be  adjusted  to  eliminate  this 
possibility.  For  example,  should  the 
agency  either  specify  impact  point 
based  on  driver  H-point  instead  of 
wheelbase  or  provide  a  manufacturer 
option  in  this  area? 

The  agency  also  requests  comments 
on  whether  any  other  changes  should  be 
made  in  any  part  of  Standard  No.  214's 
dynamic  test  procedure,  in  order  to 
make  it  appropriate  for  LTVs. 

The  proposed  changes  in  the 
regulatory  text  of  Standard  No.  214  an; 
set  forth  iii  (he  end  of  this  notice. 
NHTS.'i  notes  that  the  sppcifirations  tor 
the  s'de  impact  MDB  arc  s'ei  forth  in 
part  587.  While  the  agency  i.'s  not  setting 
forth  specific  changes  to  par!  587,  it 
would  Tor  i)urposes  of  a  fiiial  rule, 
specif)  any  necessary  ch;inj:;f>s  to  ruficct 
the  pcssiblv  higher,  heavif:  MDB  for 
LTV  testing. 

NH'l  SA  notes  that  the  \x"-^,{  of  tlu^ 
MDB  is  adjustable  by  nioiins  (t 
reinov  ahlo  Ijallast  plate."-  l(K.«!i'ri  over  thr' 
rear  a  sic  and  directly  nar.vard  i.f  the 
front  axle  of  the  carri,-;^)'  (Srr-  l-i^urc  2 
of  Sta;:dard  No,  214).  The  u.  :g!.'s  are 
placer!  such  that  the  weighl  (:i^tI.lJution 
front-to-rear  remains  as  close  to  the 
weiglit  distribution  in  the  standard  3000 
pound  barrier  as  possible. 

The  agency  notes  that  the  barrier  face 
is  vertically  adjustable  using  the  hole 
patterns  on  the  standard  passenger  car 


MDB  carriage  front.  The  hole  patterns 
currently  permit  the  barrier  to  be  raised 
4.0  inches,  7.25  inches,  9.25  inches,  and 
11.25  inches  above  the  standard 
passenger  car  barrier  height  of  33 
inches.  (See  NHTSA  Side  Impact 
Moving  Deformable  Barrier  Drawing  No. 
DSL-1281,  page  5.) 

Depending  on  the  height  specification 
that  might  be  adopted  in  a  final  rule, 
there  could  be  a  need  to  modify  the 
positions  of  the  holes  on  the  frame. 
There  may  also  be  a  need  to  extend  the 
height  of  the  frame  to  provide  adequate 
support  for  the  raised  barrier  plate.  The 
agency  has  conducted  its  research  tests 
using  a  barrier  modified  in  lliis  way. 

The  agency  would  also,  for  purposes 
of  a  final  rule,  make  any  necessary 
conforming  changes  to  Figure  2  of 
Standard  No.  214.  This  figure  shows  the 
side  impact  MDB. 

VB.  Performance  Requirements 

Standard  No.  214  specifies  TTl(d) 
limits  of  85  g  for  4-door  cars  and  90  g 
for  2-door  cars.  The  standard  specifies  a 
pelvic  acceleration  limit  of  130  g  for  all 
cars.  NHTSA  is  proposing  to  specify  a 
TTIJd)  limit  of  85  g,  the  same  limit  as 
applies  to  4-door  passenger  cars,  and  a 
pelvic  acceleration  limit  of  130  g.  the 
same  level  as  applies  to  all  passenger 
cars. 

While  some  commenters  suggested 
that  LTVs  might  be  able  to  meet  even 
more  stringent  TTI(d)  and  pelvic 
acceleration  limits  than  cars,  the  agency 
notes  that  safety  standards  are  not  based 
on  the  criterion  of  maximum  feasible 
safety.  The  agen.cy  believes  that  TTI{d) 
and  pelvic  acceleration  limits  of  85  g 
and  130  g.  respectively,  will  make  a 
significant  contribntion  to  improve  side 
impact  protection  fcr  LTVs.  This  is 
particularly  true  givt^n  the  fact  that  the 
agency  is  consiiloring  adjusting  the 
passenger  car  test  procedure,  making  it 
more  stringent  in  tho  (.ase  of  LTVs,  so     - 
that  it  better  rrflecis  llii  types  of  cra-^h.es 
that  result  in  srriiji:';  i::iuries  to  LTV 
occupants. 

NHTSA  notes  that,  i:i  establishing  a 
slightly  higher  TTUd)  \\:uH  of  90  g  for 
2-door  passenger  (.,::s.  i;  expLiined  tiiat 
it  is  generally  more  d;::i(.ult  for 
manufacturers  to  acluiA.;  lower 'ITI((i) 
for  two-door  (.ars  tl.a:;  li'ir-door  cars, 
given  that  the  door  i  ;;  .i  f.vn-door  model 
is  typically  wider  t'r.ai!  i>v.  a  four-door 
model.  The  reason  tvvo-tloor  cars 
usually  have  wider  doors  is  to  provide 
occupant  access  to  the  ."^ertr  scat.  Two- 
door  LTVs  do  not  typically  have  wider 
doors,  since  the  front  doors  do  not 
provide  occupant  access  to  a  rear  seat. 
Moreover,  many  LTVs  generally  have 
stiffer  side  structures  than  small  and 
medium  passenger  cars,  especially  those 


LTVs  equipped  with  side  door  beams. 
Therefore,  the  agency  believes  that  the 
85  g  limit  can  be  specified  for  all  LTVs. 
NHTSA  requests  comment  on  this  issue. 

VC.  Rear  Seat  Requirements 

As  part  of  considering  an  extension  of 
Standard  No.  214's  dynamic  side  impact 
requirements  to  LTVs,  NHTSA  is 
considering  whether  the  requirements 
should  apply  to  the  front  and  rear  seats 
of  these  additional  vehicles  (as  is  the 
case  for  passenger  cars),  or  whether  they 
should  apply  to  the  front  seats  only  of 
these  vehicles. 

On  the  subject  of  whetiier  the 
requirements  should  apply  to  the  rear 
seats  of  LTVs,  NHTSA  wishes  to  call 
attention  to  the  cost  assess.ment  in  the 
PEA  for  this  proposal  which  raises 
concerns  about  the  cost  effectiveness  of 
requiring  the  second  row  of  seats  in 
LTVs  to  meet  these  proposed 
requirements.  For  instance.  Tables  VIII- 
6  and  VIII-7  of  the  PEA  show  the  "costs 
per  equivalent  life  saved"  from  covering 
the  second  row  of  seats  are  up  to  43 
times  greater  than  the  costs  per 
equivalent  life  saved  from  covering  the 
front  seats.  These  additional  costs 
would  be  incurred  to  achieve  much 
lesser  benefits.  NHTSA  estimates  that 
only  4  to  15  percent  of  all  potential 
benefits  would  accrue  to  occupants  of 
rear  scats.  However,  the  costs  to  cover 
the  rear  seats  range  from  23  percent  to 
as  hi;.;h  as  74  percent  of  the  total  cost  of 
this  rulemaking,  depcndinR  on  the 
option. 

The  agency  is  very  interested  in 
public  comments  addressing  whether, 
in  view  of  those  cost-effectiveness 
estimates,  second  seats  in  LTVs  should 
be  covered  by  these  requirements.  In 
addition,  the  agency  is  int-rested  in 
knowing  wliat  provision  light  truck 
manufacturers  would  make  for  rear-scat 
occMpnnts  if  the  final  rule  wore  limited 
to  t!u!  front  seats. 

The  agency  notes  that  the  occupants 
of  second  scats  are  very  oftt  n  children, 
r>[H'rially  in  niinivans,  w  hi(.h  constitute 
the  majority  of  LTVs  with  more  than 
(.ne  row  of  seals.  Thus,  a  det  ision  to 
apply  the  dynamic  side  inipai  t 
requirements  to  second  soat>  uduld 
ensure  that  ( i.ildren  ridint;   :.  ihcso 
seating  posiiions  in  vehi<  les  .iesignetl 
and  sold  for  family  trans|j"  ;,iiion  are 
aftordcd  the  same  level  of  i.:  "Section 
offi;rcd  to  a;!ul!s  in  the  fn.;ir  vats.' 
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'  MlTSA's.  ,iii.rl>HS  (PEA.  f)|..  \  -. 
indicates  IhHt.  dij.Lndingon  llii' ..! 
application  of  the  requirements  to  «•(  ond  seat.s 
would  prevent  an  additional  4  to  6  [.itdlilies  and  7 
to  14  serious  iniuries  annually.  About  V<  of  these 
benefits  would  accrue  to  childrt^n  lii-.dnr  the  tige  of 
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of  the  vehicle  The  agency 
btlievp  there  would  be  an\ 
apply  the  proposed  requi 
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VI.  Vehitles Covered  by 

An  unlicalud  above,  the  f 
Aiitborization  Act  of  1991 
Hgi-ncy  to  address,  llirougli 
the  piKsible  cjitonsion  of 
1114s  dynamic  side  impact 
for  passenger  cars  to  MPVs 
uith  a  GV\VR  of  8,500  poui 
.••!i<i  fin  unloaded  vehicle  wi 
pounds  or  lc.<«.  The  agency 
ronsjdered  whether  the  ruq 
should  also  be  applied  lo  v 
a  r.VVVR  greater  than  8,r,no 
less  ih.ui  10,000  pouiids.  i:i 
uhotlicr  some  vehi(  !«;s  witf 
fi.-'iOO  pounds  or  less  urd  ;i: 
v<?iiif  if  wvjight  of  5,-500  y.on 
siieiu!.!  1,'c  excluded. 

(iiis':d  on  its  test  s<,'iies,  N 
fii:li<:v<  s  that  largoi,  hoavior 
^irt  .i.iy  nvecl  the  proposod  i 
r<i|:;::v-:in(;nt.s,  even  with  (in 
l!i';ivi<?r  MDR.  Therofiire,  t!;( 
l>t;!i«'V(:s  thcro  is  no  n.'json  i 
riMjiiin-DH'i'.rs  lo  I.TVs  wit!) . 
;)l><;vt.  HJAW  poimds. 

The  ngenry  believes  th;it  i 
■'.<ipropriale  io  exclude  som. 
.i  (IVVVR  of  a.-SOO  pounds  or 
u;!'(Milod  vehicle  weight  of 
p<.ii.;(!s  or  less.  NH  fS.A  i.s  p 
exi  !iiJ','  molor  homes,  vvnik 
Irurk.s,  (iiimp  fnirk.s,  amhui; 
vi'hiclcs  which  have  no  doo 
ex(.!iisively  have  doors  ihnt ; 
!o  Ih  ejfsily  nttaihed  or  riMur 
V(;('i -If  rr\--i  be  opcnitcd  wit! 
Mai:y  motor  home*;,  walk 
fru  f.s,  ci'i/np  tracks  and  am 
wi:u!d  already  be  excluded 
proposed  requirements  bera 
hdve  a  CVWR  greater  than  3. 
pounds.  Moreover,  most  that 
excluded  would  hkely  alrea 
jMoposed  requirements  .simj 
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wuuhl  still  tend  to  be  among  the  larger, 
heavier  LTV's.  NHTSA  is  proposing  to 
exclude  these  categories  of  vehicles 
because  of  the  combination  of  two 
factors:  (l)  The  likelihixid  that  they 
already  comply  with  the  proposed 
requirements,  and  (2)  many  vehicles 
within  these  categories  tend  to  have 
unusual  siile  structures  and  are  often 
produced  in  small  vohime.s,  making  it 
potentially  very  expensive,  on  a  per 
vehicle  basis,  to  confirm  compliance  for 
puiposes  of  certification. 

The  agency  is  proposing  lo  exclude 
vehicles  whith  have  no  doors,  or 
exclusively  have  doors  that  are  designed 
to  be  easily  attached  or  removed  so  the 
vehicle  can  be  operated  vvjthoul  doors, 
be«  ause  it  would  be  impracticable  for 
such  vehicles  to  meet  the  prnpo.'-.eil 
requirements. 

There  is  a  speiiali/j-d  ( la-s  of  sin-i'l 
businesses  involved  in  the  fioal  stage 
manufacture  of  vehicles  manuf;tclurcHt 
in  two  or  more  stages,  and/or  in  the 
conversion  or  alteration  of  new  vehicles. 
In  several  recent  rulemakings,  incltiding 
l!:ose  extending  Standard  No.  214's 
quasi-static  side  door  strength 
requirements  and  Standard  .No.  ZUa's 
automatic  crash  protection  reqoin.jneiUs 
to  I.TVs,  NHTSA  has  addies.scd  at 
l<i)V;;h  ib.K  i.ssue  of  compliant ,-  Iiy  iiv  su 
■fin.d-slagc  manufacturers." 

Tlic  agency  believes  th-it  th«' 
t:xJcnsion  of  Standard  No.  21-j's 
dynami(  requiremonts  to  LTVs  r.ji.v..>i 
il)e  siinie  basic  issues  concerning  fin.il 
st.iu.'  manufaclurers  as  the  cirlior 
ri;I':ii.akiiigs  on  Stamlariis  No.  2M  .  .ul 
No.  20a.  NIITSA  luslL'utalivf-'y 
I  (n)ciiit!ed  tii.:t  ihe  proposed 
requirements  vvotilil  nut  pose  ;,ji 
uure^isonable  burden  on  final  st;i;.(i 
n:.iniif.iclur(:rs,  si;)i,e  ihey  huMn  thotMiiX- 
ni<"-n;s  for  cT-rtifying  coinpliaiu'c  as  iJicy 
<io  for  Struidard  ?-Uj.  208's  oulo.jiut;.: 
cr.isli  pjotection  rwjuireniunls  ajid 
.S;.'iidard  No.  2irs  ijuasi-stat.'i.  sido 
lUiin  strength  rtrquiic'iijuls. 
In  ui.iny  ciiscs.  fin.Tl  sln;;e 
minulaclurors  can  ceiJify  compliance 
simjily  by  stayjjig  with  liiuits  set  by  the 
inromplete  vehii.Io  jnanu!aLl!:ro;.  .'joujo 
final  stage  manufacturers  bui'J  flioir 
»iwii  vehicle  body  :.tiiictiuos.  Ili'Wfvor, 
these  manufacturers  are  g;!nor.ul!y  l.ir-ei 
Il.-an  most  final  slaye  mainifocturcrs,  ai;d 
hjv<:  greater  eiigin<jering  and  testing 
exp.,rtis<;.  Final  stage  manufactare»si.-nn 
also  band  togeth'.r  to  sponsor  h.sticg 
niifl/ur  engineering  analysis. 

For  a  full  discussion  of  ibost;  i^iucs. 
s«:e  56  FR  12472,  12477-80,  March  2G, 
l'»91  (final  rule  extending  Standard  tlo. 
2t)8's  automatic  protection  requirements 
to  LTVsj;  57  FR  26609,  26612-17.  June 
15, 1992  (response  to  petitions  for 
reconsideration  of  extension  of  .Slan.Iard 


No.  208's  automatic  protection 
requironienls  to  LTVs);  56  FR  27427 
27435-36,  June  14, 1991  (final  rule 
extending  Standard  No.  214's  quasi 
static  side  door  strength  requirements  iu 
LTVs).  58  FR  1962»-31,  April  15. 1U93 
(response  to  petition  concerning  |}»e 
extension  of  Standard  No.  214s  qa.is; 
sialic  side  door  strength  requiremei.;.s  Uj 
LTVs). 

NHTSA  requests  comments  on  the 
prj)posed  exclusions  discussed  dbovi. 
and  on  whether  any  other  LTVs  shou.'.i 
be  excluded.  NHTSA  notes  that  busts 
within  the  specified  weight  limits  are 
covered  by  the  proposal.  Some  \aj/s  .■  ; 
f;la.ssified  as  buses.  While  .Tiost  sut.h 
vans  have  a  GVWR  above  8.500  pound.s 
Ihnre  may  be  some  smaller  ones  with  a 
lower  CA'WR.  The  agency  is  aware  that 
some  small  buses  have  an  unusual  side 
structure,  in  that  the  passenger  portiu.i 
oi  the  bus  is  wider  than  the  portion 
which  includes  the  driver  scat.  NI}"i'.S.\ 
specifically  requests  comments  (^n 
whether  any  such  buses  have  a  CVWR 
of  8,500  pounds  or  less  and,  if  so, 
whelhiT  the  proposed  test  proceduie 
would  be  appropriate  for  vehicles  vvitii 
that  type  of  sido  structure.  NHTSA  a'.vj 
sjiecifically  requests  comKieuts  on  tijc 
ability  of  manufacturers  of  LTVs 
designed  to  bo  d.'iven  by  persons  w.!.') 
di.snbi!rt:es  to  mniply  w-ih  the  {  ropi>M,il 
n'qujr».iin;uls. 

VII.  IJi'.jefils 

NHi  .SA\  a:i.dy:<is  of  b«'>,4!:j!s  •;, 
priw(;nled  in  the  I'FA.  As  disfrui-.-wcJ  ::i 
that  dij<  uii:i;iU.  esiiiua'.i.il  b.  nofits 
vvoiiM  v.'..-y  dcptMiding  on  the  b^i.'^rjjt 
vvfi-^li!  unt]  hi.ight  specified  in  a  fio-wl 
rule  All  LTV's  are  believed  to  movt  t'i.j 
proposed  ri'q'.iiieinn!jls  usi»^g  tbv  haniei 
spci  ifind  iiy  .Standard  No.  214  foi 
pn.ss!;:jgi:j  .  :ir  Ir-sting.  Thus,  buiiciu.s 
would  In;  nt  f^iigible  for  Ihat  opii!.-ij,  j !«: 
bi'iir^fits  v.'ould  in4;re;!seas}>ariii;i 
nei;.;r,t  and  height  ii}(.rea.sH. 

Tiitj  I'LA  pi'iviiles  est]in,;tos  of 
ixmt.-fits  fornix  different  buniyr  boigjii 
.'jjtcrciilives,  with  the  barrier  weight  .it 
3.(J()0  and  3.r;00  pounds.  The  hcigl,!  of 
the  barrier  varies  betw.;on  35  iiidic^i  ..i.d 
43  ill!  hes  for  llm.w  allernalivos.  Tl.c 
i.'stiniaies  of  benefits  cited  bolcv.-  .»;n«;4:i 
those  alli,'i Datives. 

Ii  the  dynaijiic  sidt>  ii.ip.K.t 
rcfjuirriuoiils  were  exTondtd  lo  'die  f.o/i": 
scat  only,  with  a  harrier  WiM-jht  (»f  .'j.iXO 
l)ound.s.  the  agency  estimalos  that  lliLue 
would  ho  1  to  r)3  fewer  fijlalities  .uid  13 
to  287  fewer  AIS  2-5  injuries  annually, 
di.-pending  on  the  height  of  the  barrii.r. 
With  a  barrier  weight  of  3,600  pounds, 
NHTSA  estimates  that  there  would  Ita 
32  to  116  fewer  £atalilies  and  122  to  472 
fewer  AIS  2-5  injuries  annually. 
d(!pcii«ljng  on  the  height  of  the  barriei 


If  the  requirements  were  e.xtended  to 
the  front  and  rear  seats,  with  a  barrier 
weight  of  3,000  pounds,  the  agency 
estimates  that  there  would  be  5  to  69 
fewer  fatalities  and  20  to  301  fewer  AIS 
2-5  injuries  annually.  With  a  barrier 
weight  of  3.600  pounds,  NHTSA 
estimates  that  there  would  be  36  to  122 
fewer  fatalities  and  129  to  486  fewer  AIS 
2-5  injuries  annually. 

As  discussed  in  the  PE.^,  there  are  a 
number  of  assumptions  underlying 
these  estimates,  including  the 
assumption  that  12  light  truck  make/ 
models  for  which  the  agency  has  test 
data  are  representative  of  vehicles  in 
their  body  style/size  class.  Another 
assumption  is  that  either  padding  or  a 
'  combination  of  padding  and  structure 
would  be  employed  as  counlermeasures. 

VIIL  Costs 

The  PEA  also  presents  the  agency's 
analysis  of  costs.  As  with  benefits, 
estimated  costs  would  vary  depending 
on  the  barrier  weight  and  height 
specified  in  a  final  rule.  Since  all  LTV's 
are  believed  to  meet  the  proposed 
requirements  using  the  barrier  specified 
by  Standard  No.  214  for  passenger  car 
testing,  vehicle  costs  would  be 
negligible  for  that  option.  However, 
there  would  be  testing  costs. 

Costs  would  increase  as  barrier  weight 
and  height  increase.  The  PEA  provides 
estimates  of  costs  for  the  same  barrier 
height/weight  alternatives  as  for 
benefits.  The  estifhates  of  costs  cited 
below  reflect  those  alternatives. 

While  some  LTVs  already  meet  the 
proposed  requirements  and  would  not 
require  any  changes.  NHTS.\  believes 
tiiat  all  other  LTVs  could  be  brought 
into  compliance  either  by  the  additioti 
of  three  inches  or  less  of  padding  to  the 
diKir  or  side  of  the  vehicle  adjacent  to 
each  outboard  occupant's  thorax,  or  bv 
the  addition  of  a  combination  ot' 
padding  and  structure. 

If  the  dynamic  side  impact 
reqiiireincnts  were  extended  to  tiie  front 
scat  only  and  assuming  that  the 
appropriate  counteriaoasurcs  wen- 
added  to  those  vehicles  recjuiriMg 
(lianges.  NHTSA  estimates  tlic  avt  .-ai^c 
cost  per  LTV  of  adding  the 
countermcasuro  to  be  Sfi.-iri  to  ii\''7.U7. 
ciepending  on  the  weight  ia;d  lu.ight 
specified  for  the  barrier.  (The  a.vt-ragc 
cost  per  LTV  is  based  on  the  costs  for 
all  LTVs.  including  those  whicli  vvttuld 
not  require  the  addition  of 
counlermeasures.)  The  addition  of  the 
lifetime  fuel  costs  of  carrying  the  extra 
weight  of  the  padding/structure 
increases  the  average  cost  per  LTV  to 
S7.91  to  $65.90.  Another  possible  cost 
relates  to  secondarj'  weight,  i.e..  weight 
increases  in  other  parts  of  the  vehicle 


which  might  be  made  to  compensate  for 
the  additional  weight  of  the  padding/ 
structure.  With  the  addition  of 
secondary  weight  and  the  lifetime  fuel 
costs  of  carrying  the  secondary  weight, 
the  average  cost  per  LTV  would  be 
510.47  to  $97.22. 

If  the  proposed  requirements  were 
extended  to  the  front  and  rear  seats, 
NHTSA  estimates  the  average  cost  per 
LTV  of  adding  the  countermeasure  to  be 
$7.33  to  $55.18.  The  addition  of  the 
lifetime  fuel  costs  of  carrying  the  e.xtra 
weight  of  the  padding/structure 
increases  the  cost  per  LTV  to  $10.59  to 
$98.69.  With  the  addition  of  secondary 
weight  and  the  lifetime  fuel  costs  of 
carrying  the  secondary  weight,  the 
average  cost  per  LTV  would  be  $14.1 3 
to  $145.96. 

As  with  its  estimates  of  benefits, 
NHTSA's  costs  estimates  are  based  on  a 
number  of  assumptions  which  are 
discussed  in  the  PEA. 

IX.  Leadtime/Phase-In 

NHTSA  believes  that  the  extension  of 
the  dynamic  side  impact  requirements 
to  LTVs  would  require  a  simileu" 
leadtime  to  that  provided  for  passenger 
cars,  since  the  counlermeasures  and 
testing  needs  are  the  same.  The  agency 
is  therefore  proposing  to  establish  the 
same  phase-in  options  as  it  provided  ft)r 
passenger  cars. 

More  specifically,  to  provide 
manufacturers  with  sufficient  leadtimt; 
to  design  their  LTVs  to  meet  the 
proposed  performance  requirements. 
NHTSA  is  proposing  two  compliance 
schedules,  the  choice  of  which  would 
be  at  the  option  of  the  manufacturer. 
Under  the  first  schedule,  the  standard 
would  be  phas(;d-in  in  accordance  with 
the  following  inipkniicntation  schedule; 

10  percent  of  all  LTVs  maiuifactured 
during  the  first  full  production  v(Mr 
(September  1  to  August  31)  ijcginnin;^ 
approximattdy  two  y«'ars  after  t!u; 
issuance  of  a  final  ruli!; 

2.j  percent  of  a.U  LT\'s  manufactured 
during  the  second  fiill  year  after  Ihat 
two-year  p(Tif)d; 

40  jx^rcent  of  all  LTVs  manufactiircci 
during  the  third  fidl  year  after  that 
two-year  i)eriod:  ami 

ino  percfMit  of  all  LTVs  manufactured 
on  or  after  the  beginning  of  the  fourtii 
fiill  year  after  that  tu-o-year  period. 

liiuler  the  second  schedule,  no 
compliance  would  be  retpiired  during 
the  production  period  beginning 
approximately  two  years  after  the 
issuance  of  a  final  rule,  but  full 
implementation  would  be  required 
beginning  with  the  next  production 
period. 


X.  Reporting  Requirements 

Whenever  the  agency  specifies  a 
phase-in  of  some  performance 
requirement,  it  is  necessary  for 
enforcement  of  that  phase-in  to  require 
manufacturers  to  report,  at  the  end  of 
each  production  period  during  the 
phase-in,  its  total  production  of  vehicles 
and  the  number  of  such  vehicles  that  are 
certified  as  complying  with  the  relevant 
performance  requirement.  While  the 
agency  is  not  setting  forth  specific 
regulatory  text  concerning  reporting  in 
this  NPRM,  it  would,  for  purposes  of  a 
final  rule,  establish  essentially  the  same 
side  impact  reporting  requirements  for 
LTV  manufacturers  as  it  established  in 
part  586  for  passenger  car 
manufacturers. 

XL  Rulemaking  Analyses  and  Notices 

Executive  Order  12866  and  DOT 
Regulatory  Policies  and  Procedures 

NHTSA  has  considered  the  costs  and 
other  impacts  that  would  be  associated 
with  this  proposal  if  it  were  adopted  as 
a  final  rule.  This  rulemaking  document 
was  reviewed  under  Executive  Order 
12866.  "Regulatory  Planning  and 
Review."  This  rulemaking  action  is 
considered  significant  under  Ihat 
executive  order  and  the  DOT  Regulatory 
Policies  and  Procedures  because  it 
could  have  an  annual  effect  on  the 
economy  of  $100  million  or  more.  The 
agency's  analysis  of  costs  and  benefits  is 
presented  in  the  Preliminary  Economic 
Assessment,  which  is  being  placed  in 
the  docket.  A  summary  of  costs  and 
benefits  is  presented  earlic-r  in  tliis 
notice. 

[{tt^ulatniy  Fh.\ihility  Ai  I 

NIITS.A  has  also  considered  t!:c 
effects  of  this  regulatory  action  ciuifr 
the  R«K^ulatory  Flexibility  Art.  I  hrr,.!;v 
certify  that  it  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  cnti'ics. 
Accordingly,  the  agenc:y  has  not 
picparcMl  a  preliminary  rcgulatorv 
llexibility  analysis. 

Th(!  primary  c(jst  efitic  t  of  tin- 
projjosed  requirements  would  bi-  o;. 
incomplete  vehicle  manufai:turers. 
wl;ich  are  not  small  eutitiis.  AltiicniL;:. 
many  final  stage  manufarlurcTS  are 
small  businesses,  NIITSA  estimates  ti.,-.? 
thf!  vast  majority  of  those  businesses 
would  not  be  significantly  affected  by 
the  jiroposed  requirements.  Final  stage      ( 
manufacturers  would  have  the  san:o  I 

means  for  certifying  cemipliancc  as  tliev     ' 
do  for  Standard  No.  208's  automatic 
crash  protection  requirements  and 
Standard  No.  214's  quasi-static  side 
door  strength  requirements.  In  many 
cases,  final  stage  manufacturofs  can 
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certify  compliance  simply  b  i  staying 
with  limits  set  by  the  incomblefe 
vehicle  manafacturCT.  Someflinal  stage 
manufacturers  build  their  awn  vehicle 
body  structures.  However,  t  ese 
manufocturers  are  generally  larger  than 
most  final  stage  manufactun  rs,  and 
have  greater  engineering  anc  testing 
expert  i.se.  Final  stage  manuf  icturers  ivjn 
also  band  together  to  sponso  r  testing 
and/or  erigineerijig  analysis. 

Small  orgar.izations  and  g(  »vermnental 
units  should  not  be  significa  itly 
affected  since  the  potential  c  ost  impacts 
associated  with  this  propose  i  action 
should  only  slightly  affect  ths  purchas»» 
price  of  ri!;\v  motor  vehicles 


Xational  Environmcntol  Poli  v  A<  I 

NHTSA  has  analyzed  this  iilninaking 
for  the  purposes  of  the  Natio  lal 
Environmental  Policy  Act.  T  le  addition 
of  padding  and  structure  woi  Id  msuJt  in 
increased  material  usftge  by 
manufacturers,  primarily  pbstit  and 
metal.  There  could  also  be  in  :reased 
material  usage  associated  wit  i  possible 
secondary  weight.  The  agenc  >  estimates 
that  LTVs  could  increase  in  a  terage 
curb  Height  by  0.07  percent  t  j  1.25 
pero«>l.  S*ich  added  weight  \  -oiild 
rr* iiJi  in  a  very  slight  increase ;  in  fuel 
cimsumplion.  After  consideri  ig  these 
iiupat  ts.  the  agency  has  deler  nined  that 
implomentalion  of  this  action  woithl  not 
have  any  significant  impact  o  i  the 
quality  of  the  human  enviroiv  m-nt 

fxt'i  iitivc  Ordt:r  12612  [Fedi:i  Jisinl 

The  aj»cn«y  has  anniyzrd  tii  .•• 
pn>p«js;jl  in  aci»rdance  with  ; 
jmnLijilrs  and  criteria  sitt  fori  i  ii; 
Fj(Of.utiveOril!T  12012.  NHH  A  ]> 
di-tcrniinrd  that  this  prnposi!  i!(H!s  not 
hivf  s4ifi:i  ).;nt  fednrolism  imi  !ii-:,liun 
Ii»  w.inant  the  preparation  i>f  i 
hi  il.-rali.sn)  Ass«;ssinen!. 

I'.iju.nxthk  lii'diu.Uuii  At  t 

The  n;p«Mlin;;and  ref:onlk.' 
rij(j:,i,'rii:i>nl.s  as.so«.iated  vvilli 
Iiriiii;..'^i:d  rulo  urc  being  subtn 
( )tii(  (•  ol  Maji.»;;i'i))t'nt  ;in<i  Hi: 
.•)pj)ri)v.il  ill  a<.i;ordano^  will; 
(.!).i!>!  :r  35  under  ()MB  No.:  2 
ADMIM.STKAI  ION:  N;tlii.iial 
'iV.iiiic  .Safely  Adnsini^lraSioj; 
I'niiiiH  lion  Kcpnrtini^  Syslirin 
l)tip;»f.j  Protection  C()niplian(  i 


jiii".-' 

ills' 

I  !i;i!l  for 
■U  \KS.i: 
27-05.'i«. 

!  ii^liW.iV 

rni.iv 

n  .Side 

{A'.n  Hi 

pan  r,iiO]:  NtliJJ  FOR  I.NF(JKvl-,l  U  )\ 
To  assess  compliance  vvi:h  dvi  :,n::< 
h'li'.i:  inipiic.i  prntoction  phasi;  i  i 
ri  i,iiir.;mer.!s:  PROPO.SHD  I  Si  Ol 
INF(JR.MA  HON;  To  determiii.   if 
n).^i;uf3cturers  are  (xjmplying  .  .ith  ihi; 
dynamic:  side  impa«:l  pnit^tJiv  i  phase- 
in  schedule:  FREQUENCY:  An  lually 
Bl  iRDEN  ESTIMATE:  384  hoii  5; 
RE.SI'ONI)ENTS:  16:  FORM{.S)  None; 


AVERAGE  BURDEN  HOUR.S  FOR 
RESPONDENT:  24  hours. 
FOR  FURTHER  tHFORMATTON  CONTACT:  The 
InfcHTTiation  Requirements  Division.  M- 
34,  Office  of  the  Secretary  of 
Transportation,  400  Seventh  Street. 
SW.,  Washington,  DC  20.S90,  (202)  366- 
4735,  or  Edward  Clarke,  Office  of 
Management  and  Budget,  New 
Executive  Office  Building,  room  3228, 
Washington,  IX:  20503.  (202)  395-7340. 

CivU  Justice  Reform 

This  proposed  rule  would  not  have 
any  retroactive  effect.  Under  section 
103(d)  of  the  National  Traffic  and  Motor 
Vehicle  Safety  Act  (Safety  At1;  15  U.S.C. 
1392(d)),  whenever  a  Federal  motor 
vehicle  safety  standard  is  in  effect,  a 
State  may  not  adopt  or  maintain  a  safety 
standard  applicable  to  the  same  aspect 
of  performance  which  is  not  identical  to 
the  Federal  standard,  except  to  the 
extent  that  the  State  requirement 
imposes  a  higher  level  of  perfonna.nc  e 
and  applies  only  to  vehicles  procured 
for  the  State's  use.  Section  105  of  the 
Safety  Act  (15  U.S.C.  1394)  sets  forth  a 
procedure  for  judicial  review  of  final 
rul&s  establishing,  amending  or  revoking 
Federal  motor  vehicle  safety  stand.irds. 
That  section  does  not  re<{uire 
submission  of  a  petition  for 
niconsidcration  or  other  adminisLrative 
proceedings  befi)rr>  jjarfirs  nuiy  fil<^  sjijf 
in  court. 

Xll.  Submission  of  ( JiHnments 

lulerusted  pMisjyns  an;  invited  fo 
NJibniit  comments  on  the  propos-d.  Il  is 
reijuesletl  but  not  required  th.^t  ID 

•  iipies  besubiiiilled 
A!i  comments  must  not  esji-wi  i:, 

p.iges  in  length.  (4<)  CFR  .Sfj^.^l) 
Neci^ssnry  attarhments  umy  h>' 
api>ended  to  fliese  submissions  wilhnt-l 
ritgard  to  ihe  If)  |).»}j;»!  Ijir.if.  1  his 
lin  i'atiuji  i.s  intendwi  to  etv.;oun:^.' 
« <)m)nenfc.'r.s  to  del.iil  th(;ir  pnoj-iry 
arj^iii;;i:i)!s  in  a  <;on<,is<'  fashi«jn. 

If  a  coinnKojliir  vwisht-s  lo  .si.-Jjjuii 
i.iTl.hii  infonn.iiiiiii  under  aiJaim  ui 

•  :ui)riiloi)!ialily,  l.'jroo  cojji.  y  i;i  iji.. 
M)inplrt('  st;bini'..sit)ii,Ji!r,hjdin;..; 
piirporli-dly  conlidcnli.il  bosir.i^s 
inlnnnation.  should  iio  :;iib*ii<Ui.'«j  ii>  fi;.; 
Cliii'lCoiijiscI,  Niri>:.A,  al  H)e.<>!n';.l 
iiddre:,s  giviin  aljove.  .iiid  .v.'vt.n  (.npi-.-^ 
from  which  the  purptirltjdiy  •..)ufii!t''i;li:.l 
infnrnijilioi)  has  been  delclud  shoijit!  !)*» 
huliisiilled  l(j  the  Dock,;!  Srt.Iion.  A 
rc<)ii<;st  liHConfidiMiIiality  shfiiild  he 
are  (I'jjjwniod  by  a  fover  letter  siHtiii-j, 
finlh  ihc  information  spi^^ifit^l  in  li^i- 
agency's  confidential  bii.simrss 
information  regulation.  49  CFR  pii.-l  512. 

All  comments  received  Ijcfore  the 
•:lose  of  business  on  the  comment 
» losing  dote  indicated  abi)ve  f«jr  She 


proposal  will  be  considered,  and  \vi]\  be 
available  for  examination  in  the  docket 
at  the  above  address  both  before  and 
after  that  date.  To  the  extent  possible, 
comments  filed  after  the  closing  daJ<« 
will  also  be  considered.  Comments 
received  too  late  for  consideration  in 
regard  to  the  final  rule  will  be 
considered  as  suggestions  for  further 
rulemaking  action.  Comments  on  the 
proposal  will  be  available  for  inspection 
In  the  docket.  The  NHTSA  will  continue 
to  file  relevant  information  as  it 
becomes  available  in  the  docket  after  ihi; 
closing  date,  and  it  is  recommended  that 
interested  persons  continue  to  examine 
the  docket  for  new  material. 

Those  persons  desiring  to  be  notifiwi 
upon  receipt  of  their  comments  in  tb*- 
mles  docket  should  enclose  a  self- 
addressed,  stamped  postcard  in  the 
envelope  with  their  comments.  Upo(» 
receiving  the  comments,  the  docket 
supervisoi  will  return  the  postcrd  by 
mail. 

Lis!  of  Subjects  in  49  CFR  Part  571 

Imp^iris,  Motor  vehicle  safely.  \ioi»>j 
vehicles,  Rubbiir  and  rubber  pro«itj«  is, 


Tires.- 

in  consideration  of  the  fosvgoing,  4:i 
OR  p.irl  .571  would  beamendi-jJ  n\ 
follows: 

PART  571— FEDERAL  MOTOR 
VEHICLE  SAFETY  STANDARDS 

1.  Tlie  .;iiti)urity  citation  for  u.jr5  :.?  i 
would  ( iintiiiuo  to  read  as  folJuws. 

Authorit>-:  ^h  U.S.C  13<*2.  1401,  140:-! 
NI17:  dd<:gi-!Jon  of  .iulh<.ri«y  a!  4iJ  OK  I  U> 

2.  Section  571.214  would  be;:i)ir)Nl.  •] 
l:y  n-jvisiiig  S2,  adding  53(0  !!in)ii-.;li 
SMh).  n-vi-jig  S5.1.  sn-.i ,  SG.n.  J.;.]  y.7 
and  ai.Mi:ij;  S-'\.r,  tijiniijib  Sfi.o  :^  \r.  •■■■.,,1 
■  '^  fi)!!t)\vs: 

§  571.214     Stanrfr^frt  fto.  214.  Side  Impac! 

Protection. 

•  •  •  .  , 

'..ir.s.  )-;iT!^  !iv.:  .S«:p1o.iii.fr  1,  V.VA?., 
soclions  .S:5(.i),  .S3(e).  .S3.1  thrn-j-j/i 
S3. 2. 3.  and  S4  <yf\ho  stand:(rd  Mpjiiy  i. 
•null ijiiji pus.'  ji.'ssi'nt^r  vehit:lt~,, 
liiirks. ;,:)('  bi;rf's  with  a  GVWR  -.< 
lO.OOn  |H>i:-i(ls  or  lev,s.  exo'.pt  for  w.-.'A. 
in  vjins.  K!fir<  Jivf;  .*<epi(»mher  1.  V)r^;S 
s.;(,ti<ms  S:!ffl  l!irtjt(«^h  S3(h)  .imi  Sf,  r.l 
i!i(!  stanii.ird  apply  to  nudtjpurptis  - 
piissenp;r  v.'!^i^lt^s,  tr»!cks  ami  h-.'y.-y. 
with  a  CVWR  of  8..S00  pounds  or  Ir^sv 
and  an  nnloided  vehicle  weigh!  o!  5,f>t»i» 
pounds  or  les-s.  excf!pt  for  walk-in  vars- 
motor  homes,  tow  trucks,  dump  trm.ks, 
ambulamx?s,  and  vehicles  which  have 
no  ikiOTS  or  ext:lusivcly  have  doors  th.iJ 
are  <li«signt>d  to  be  easily  attached  «)r 
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removed  so  the  vehicle  can  be  operated 
without  doors. 

*         »        *        »        * 

S3*   •    • 

(0  When  tested  according  to  the 
conditions  of  S6,  each  multipurpose 
passenger  vehicle,  truck  and  bus 
manufactured  on  or  after  September  1 . 
1999  shall  meet  the  requirements  of 
S5.1,  S5.2,  and  S5.3  in  a  33.5  miles  per 
hour  impact  in  which  the  vehicle  is 
stnick  on  either  side  by  a  moving 
deformable  barrier.  A  part  572.  subpart 
F  test  dummy  is  placed  in  the  front 
outboard  seating  position  on  the  struck 
side  of  the  vehicle. 

(g)  Except  as  provided  in  paragraph 
(h)  of  this  section,  from  September  1, 
1996  to  August  31,  1999,  a  specified 
percentage  of  each  manufacturer's 
combined  yearly  production  of 
multipurpose  passenger  vehicles,  trucks 
and  buses  with  a  GVWR  of  8,500 
pounds  or  less  and  an  unloaded  vehicle 
weight  of  5.500  pounds  or  less,  as  set 
forth  in  S8,  shall,  when  tested  under  the 
conditions  of  S6,  meet  the  requirements 
of  S5.1.  S5.2.  and  S5.3  in  a  33.5  miles 
(jfr  hour  impact  in  which  the  vehicle  is 
struck  on  either  side  by  a  moving 
dcfiirnuible  barrier.  A  part  572.  subpart 
r  tost  dummy  is  placed  in  liie  front 
outbiLird  seating  position  on  the  stnu  k 
side  of  the  vehicle. 

til)  .\  manufacturer  may,  at  its  option, 
(.(liiipiy  with  the  requirements  of  this 
paragraph  instead  of  paragrapli  (g)  of 
lliis  st'ctioii.  When  tosted  under  the 
coiuhtio.'is  of  SO.  each  multipurpose 
iiassfiic;er  vehicle,  truck  and  bus  with  a 
CVWR  of  8,500  pounds  or  less  ami  an 
u:i!iia(led  vehicle  weif^ht  of  5.50{) 
jiounds  or  less  maniilactured  from 
S.p'riilii.'r  1.  19U7  to  .-\u;4ust  .n.  1!j«i'i 
siv.ill  meet  the  requirements  nrs,').l, 
S.">.2,  and  5.1.3  in  a  33.5  miles  per  lidii; 
impact  in  which  the  vehicle  is  stru(  k  on 
I'iiliiT  -^iti  ;  iiy  a  moving  (U'rornialilc 
h.uncr.  A  [)art  572.  subpart  i"  ti-st 
du!i;i!iy  i-i  [)lac(;d  in  the  froii!  (nitljoaKi 
seati!!!^  tifisition  on  tin"  slru(  k  side  of  tlic 
wl'.ic!.-.' 

•         -         <         ■ 

.S.l.l      lltoiiix.  Ti;e 'I'lior.u  ic  '!  rauiiia 
I:ide\  iri'I(d))  shal!  not  cxcicjd  ».')  g  fci- 
p.i-.si'n:;iT  c.irs  with  four  side  d(Jors, 
sh.dl  luit  i!,\(:eed  00  g  for  passen;4fr  cai^ 
witii  two  side  doors,  and  shall  liot 
r\i -.CI  ;([}<:")  g  for  muitipuri)()sc  p,iss('i:L;ir 
vehifilrs.  trucks,  and  buses,  wlaii 
(alculattul  in  accordanci;  with  tlir 
following  formula: 

■iTI(d)  =  l/2(GK+G,,s) 

The  term  "Gk"  is  the  greater  ol  the 
peak  accelerations  of  either  the  up[)er  or 
lower  rib,  expressed  in  g's  and  the  term 
"Ci  s"  is  the  lower  spine  {T12)  peak 
.iccelcration,  expressed  in  g's.  The  peak 


acceleration  values  are  obtained  in 
accordance  with  the  procedure  specified 
in  S6. 13.5. 

*         ft         *        *        * 

S6.1     Test  weight.  Each  vehicle  is 
loaded  to  its  unloaded  vehicle  weight, 
plus  300  pounds  or  its  rated  cargo  and 
luggage  capacity  (whichever  is  less), 
secured  in  the  luggage  or  load-carrying 
area,  plus  the  weight  of  the  necessary 
anthropomorphic  test  dummies.  Any 
added  test  equipment  is  located  away 
from  impact  areas  in  secure  places  in 
the  vehicle.  The  vehicle's  fuel  system  is 
filled  in  accordance  with  the  following 
procedure.  With  the  test  vehicle  on  a 
level  surface,  pump  the  fuel  from  the 
vehicle's  fuel  tank  and  then  operate  the 
engine  until  it  stops.  Then,  add 
Stoddard  solvent  to  the  lest  vehicle's 
hiel  tank  in  an  amount  which  is  equal 
to  not  less  than  92  percent  and  not  more 
than  94  percent  of  the  fuel  tank's  usable 
capacity  stated  by  the  vehicle's 
manufacturer.  In  addition,  add  the 
amount  of  Stoddard  solvent  needed  to 
fill  the  entire  fuel  system  from  the  fuel 
tank  through  the  engine's  induction 
system. 

•  X  «  «  • 

S6.1 1     Impact  rcft^rcnce  line.  For 
passen.ger  cars  with  a  wheelbase  of  114 
inches  or  less  and  for  other  vehicles 
with  a  uheel  base  of  greater  than  98 
inches  but  not  greater  than  114  inches, 
on  the  side;  nf  the  vehicle  that  will  be 
struck  l)y  the  movii-.g  deformable 
barrier,  place  a  vertical  reference  line 
which  is  37  inciies  forward  of  the  center 
of  the  vehicle's  wheelbase.  For  vehic:les 
with  .1  wli(;e!b.!se  greater  than  1 14 
inclics.  on  tl-;e  side  of  the  vehicle  that 
will  be  struck  by  the  moving  tUiiormable 
harrie.r,  pla;:e  a  vertical  reference  line 
which  is  20  inch.es  rearward  of  the 
( i-nli'rline  cf  tiu;  vehicle's  front  axle.  I"or 
v(?hii:!es  other  than  pas.scngertiars,  with 
a  wiieclbase  of  98  i!U;hes  or  less,  on  tht; 
side  of  the  veiiicle  that  will  be  .struck  bv 
th((  [!U'\  in'4  defuriuablt"  barrier,  placi;  a 
vcrtic.d  nMereace  line,  which  is  12 
inches  rear.vard  of  the  c<'nterlini!  of  llie 
\chi(  l"'s  froi'.t  axle. 

S7     I'ct^ili.aiiiiii  pioi.rdurr  /or  tl>'' 
I'cut  .'7'J  Suliparl  F  Test  Ihnuiin  . 
I'osition  a  coiieiitly  cnnfi:.4ured  te-,t 
(iuiiun\'.  cnntorunng  to  subpart  i'  of  pari 
'72  of  this  cha[)t(!r,  in  tin;  front  outbctard 
seatiu-;  |)ositii>n  on  the  side  of  tin;  lest 
v(!hi(:le  to'bt;  .-.truck  by  the  moving 
(h^fonuable  ijarrierand.  if  the  vehit;le  is 
a  p.issengtT  car.  position  another 
conforming  test  dunmiy  in  the  rear 
outboard  position  on  the  same  side  of 
the  vehicle,  as  specified  in  S7.1  through 
S7.4.  Each  test  dummy  is  restrained 
using  all  available  belt  svstems  in  all 


seating  positions  where  such  belt 
restraints  are  provided.  In  addition,  any 
folding  armrest  is  retracted. 

*         »        •        •        • 

S8.5     Multipurpose  passenger 
vehicles,  trucks  and  buses 
manufactured  on  or  after  September  1. 

1996  and  before  September  1.  1997. 
S8.5.1     The  combined  number  of 

multipurpose  passenger  vehicles,  trucks 
and  buses  with  a  GVWR  of  8.500 
pounds  or  less  and  an  unloaded  vehicle 
weight  of  5,500  pounds  or  less 
complying  with  the  requirements  of 
S3(g)  shall  be  not  less  than  10  percent 
of: 

(a)  the  average  annual  production  of 
multipurpose  passenger  vehicles,  trucks 
and  buses  with  a  GVWR  of  8.500 
pounds  or  less  and  an  unloaded  vehicle 
weight  of  5,500  pounds  or  less 
manufactured  on  or  after  September  1, 

1993.  and  before  September  1,  1996,  by 
each  manufacturer,  or 

(b)  the  manufacturer's  annual 
production  of  multipurpose  passenger 
vehicles,  trucks  and  buses  with  a  GVWR 
of  8,500  pounds  or  less  and  an  unloaded 
vehicle  weight  of  5.500  pounds  or  less 
during  the  period  specified  in  S8.5. 

S8  6     Multipurpose  passenger 
vehicles,  trucks  and  buses 
manufactured  on  or  after  September  1, 

1997  and  before  September  1.  1998. 
S8.G.1     The  combined  number  of 

nudtipurpose  passenger  vehicles,  trucks 
and  buses  uith  a  GVWK  of  8.500 
pounds  or  less  and  an  unloaded  vehicle 
v.-eight  of  5.500  pounds  or  less 
conipl\  ing  wiili  t!u;  requirements  of 
S3(g)  shall  be  nf)t  less  than  23  percent 
of: 

(.i)  the  aver.i'^.'  .miuial  pruduc;liou  of 
multipurpose  passeugiT  vehicles,  trucks 
an<l  buses  with  a  GV'.VK  c.f  H.500 
pounds  or  li!ss  .lud  an  imloaded  vehicli: 
weiglit  of  5. 500  pounds  (jr  less 
manufaciure'.i  on  or  after  September  1, 

1994,  and  before  Senteii'.lier  1.  l'H(7.bv 
(Mcli  manuficlurer.  or 

(b)  tiie  manufacturer ■>  annual 
produ(.tion  ol  nudtipurpose  p.tssep.^er 
vehicles,  trucks  .cul  buses  with  a  CA'WK 
of  (i.-KlO  piHUuls  or  Ii'ss  ,uul  an  unloaded 
\ehicle  wei'^ht  of 'i,."i()(l  povaids  or  less 
during  the  perifid  specified  m  SJI.d 

,Sfi.7     Multijiisriio^i'  />(/>s.'  /i,i;('r 
vehif  li-s,  trucks  mid  liu><es 
manufiH  lured  on  or  after  Scptcmbrr  I . 
;.Wrt  and  brforr  S:-ptrmb>-r  1.  I'i99 

S8.7.1     'I'lic  c:ombined  number  of 
multipuipo.si;  passe-nger  vehicles,  trucks 
and  buses  with  a  CA'WK  of  8,500 
pounds  or  less  and  an  unloaded  vehicle 
weight  of  5,500  pounds  or  less 
complying  with  the  requirements  of 
S3(g)  shall  be  not  less  than  40  percent 
of: 
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(a)  the  average  annual 
multipurpose  passenger  vi 
and  buses  with  a  GVWR  of  f 
pounds  or  less  and  an  unloa 
'.veighf  of  5.500  pounds  or ! 
manufactured  on  or  after  Se 
1994,  and  before  September 
each  manufacturer,  or 

(b)  the  nianufaeturcrs  ann 
production  of  mu!tipurpo>,e 
\ehicles.  trucks  and  buses  vv 
(jf  8.500  pounds  or  less  and  ; 
vehicle  weight  of  5.500  pou 
during  the  period  specihed  i 

.S8.8  Walk-in  van^j.  motoi 
tow  trucks,  dump  trucks,  am 
and  ven!..ies  which  have  no 
exclusively  have  doors  that  h 
to  be  easily  attached  or  remo 
vehicle  can  be  operated  with 
may  be  excluded  from  all  ral 
compliance  with  .S8.5.1.  .S8.fi 
.S8.7.1. 

S8.9  MuHipurposH  pusser 
vfhiclfs,  trucks  and  husps  pn 
more  than  onp  iiicnufufturf^r. 
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S8.9.1      For  the  purposes  of 
calculating  average  aniiual  production 
of  multipurpose  passenger  vt;h;cles, 
trucks  and  buses  with  a  GVWR  of  8.500 
pounds  or  less  and  an  unloaded  vehicle 
weight  of  5,500  pounds  or  less  for  each 
manufacturer  and  the  number  of 
m.ultipurpose  passenger  vehicles,  trucks 
and  bu.ses  with  a  GVWR  of  8.500 
pounds  or  less  and  an  unloaded  vf:hicle 
weight  of  5.500  pounds  or  less 
manufactured  by  each  manufacturer 
under  .S8.5.1.  S8.6.1  and  S8.7  1.  a 
vehicle  produced  by  more  than  one 
manufacturer  shall  be  attributed  to  a 
single  manufacturer  as  follows,  subjecl 
t<).S8.9.2: 

(a)  A  vehicle  whit.h  is  imporied  shall 
be  attributed  to  the  importer: 

(b)  A  vehicle  manufactured  in  the 
United  States  by  more  than  one 
manufacturer,  one  of  which  also 
markets  the  vehicle,  shall  be  attributed 
fo  the  manufacturer  which  markcis  ihe 
vehicle. 

SH.<).2     A  \  ehirle  produc  ed  In  Hiort- 
than  one  manufacturer  shall  be 


attributed  to  any  one  of  the  vehicles 
manufacturers  specified  bv  an  expres'^ 
written  contract,  reported  to  the 
.National  Highway  Traffic  S.^fe !v 
Adniini.'-tration  under  49  CFR  part  58h. 
between  the  manufacturer  so  spec;fied 
and  the  manufacturer  fo  which  ihe 
vehicle  would  other.vise  be  attrihuted 
under  S8. 9.1. 

S8.9.3     Each  multipurpose  pss'-enic'^r 
vehicle,  truck  and  bus  with  a  GVWR  of 
8.500  pounds  or  less  and  an  unloaded 
vehicle  weight  of  5,500  pounds  or  less 
that  is  manufactured  in  two  or  more 
stages  or  that  is  altered  (within  the 
meaning  of  §  567.7  of  this  chapter]  after 
having  previously  been  certified  in 
accordance  with  part  567  of  this  chapter 
is  not  subject  to  the  requireroents  of 
.S3{g). 

Issued  on:  June  Ifl.  ]<)'*•} 
Barry  Felrice, 

Assoriatff  Admimstrntnr  (or  P..,,rn,  -.i^.r,  c 
!FR  Doc.  04-14578  I-ili-f!f)-i-i-*"?   h^S.;;;,| 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  njles  that  are  applicable  to  the 
public.  Notices  of  tiearings  and  investigations, 
committee  meetings,  agency  decisions  and 
ruitngs.  detegatkxts  of  authority,  filing  of 
petitions  arid  applicatiofw  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
section. 


AGENCY  FOR  INTERNATIONAL 
DEVELOPMENT 

Voluntary  Foreign  Aid  Advisory 
Committee;  Meeting 

Pursuant  to  the  Federal  Advisory 
Committee  Act,  notice  is  hereby  given  of 
a  meeting  of  the  Advisory  Committee  on 
Voluntary  Foreign  Aid  (ACVFA)  on: 

Date:  Wednesday,  June  29. 1994  9  a.m.  to 
5  p.m. 

Location:  Dean  Acheson  Auditorium,  U.S. 
Dr  partment  of  State,  Washington.  DC 

During  the  meeting,  USAID 
Administrator  J.  Brian  Atwood  and 
other  speakers  from  USAID  and  the  PVO 
community  will  discuss  USAID  policies 
that  affect  the  U.S.  private  and 
voluntary  community. 

The  meeting  is  free  and  open  to  the 
public.  However,  notification  by  Friday, 
June  24. 1994,  through  the  Advisory 
Committee's  office  is  required. 

Persons  wishing  to  attend  the  meeting 
must  call  Theresa  Oakley  (703)  351- 
0243  or  FAX  (703)  351-0212.  Persons 
attending  must  include  their  name, 
organization,  birth  date  and  social 
security  number  for  security  purposes. 

Dated:  June  6. 1994. 
Louis  C  Stamberg, 
Office  Director.  Office  of  Private  and 
Volvntary  Cooperation,  Bureau  for 
Humanitarian  Assistance. 

iFR  Doc.  94-14481  Filed  «>-14-94:  8:45  ami 
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DEPARTMENT  OF  COMMERCE 

Agency  Forms  Under  Review  by  the 
Office  of  Management  and  Budget 

DOC  has  submitted  to  the  Office  of 
Management  and  Budget  for  clearance 
the  following  proposals  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

Agency:  Bureau  of  Export 
Administration. 


Title:  Short  Supply  Regulations  — 
Unprocessed  Western  Red  Cedar. 

Agency  Form  Number:  None  but 
requirements  are  found  at  Section  777.7 
of  the  Export  Administration 
Regulations. 

OMB  Approval  Number:  0694-0025. 

Type  of  Request:  E.xtension  of  the 
expiration  date  of  a  currently  approved 
collection. 

Burden:  30  minutes. 

Number  of  Respondents:  One. 

Avg  Hours  Per  Response:  30  minutes. 

Needs  and  Uses:The  Export 
Administration  Act  prohibits  the  export 
of  most  unprocessed  western  red  cedar 
har\'ested  from  State  or  Federal  lands, 
except  for  unprocessed  western  red 
cedar  harvested  under  contracts  entered 
into  before  1979.  The  information  is 
collected  as  supporting  documentation 
for  license  applications  to  enforce  the 
Export  Administration  Act's 
prohibition. 

Affected  Public:  Businesses  or  other 
for-profit  institutions,  small  businesses 
or  organizations. 

Frequency:  On  occasion. 

Respondent's  Obligation:  Required  to 
obtain  or  retain  a  benefit. 

OMB  Desk  Officer:  Don  Arbuckle, 
(202)  395-7340,  Room  3208.  New 
Executive  Office  Building,  Washington, 
DC.  20503. 

Agency:  Inspector  General's  Office. 

Title  ofSun'ey:  Applicant  for  Funding 
Assistance. 

Agency  Form  Number:  CI>-346. 

OMB  Approval  Number:  0605-0001. 

Type  of  Request:  Reinstatement  of  a 
previously  approved  collection. 

Burden:  240  hours. 

Number  of  Respondents:  960. 

Avg  Hours  Per  Response:  15  minutes. 

Needs  and  Uses:  The  information 
provided  is  used  to  check  the  good 
character  of  individuals  or  organizations 
receiving  grants,  loans  or  loan 
guarantees  from  the  Department  of 
Commerce. 

Affected  Public:  Individuals, 
businesses  or  other  for-profit 
institutions,  small  businesses  or 
organizations,  non-profit  institutions. 

Frequency:  On  occasion. 

Respondent's  Obligation:  Required  to 
obtain  or  retain  a  benefit. 

OMB  Desk  Officer:  Don  Arbuckle, 
(202)  395-7340,  Room  3208,  New 
Executive  Office  Building,  Washington, 
DC.  20503. 

Agency:  National  Institute  of 
Standards  and  Technology- 


Title:  Malcolm  Baldrige  Quality 
Award  Application. 

Agency  Form  Number:  None. 

OMB  Approval  Number:  0693-0006 

Type  of  Request:  Revision  of  a 
currentlv  approved  collection. 

Burden:  10,000  hours. 

Number  of  Respondents:  100. 

Avg  Hours  Per  Response:  100. 

Needs  and  Uses:  The  Malcolm 
Baldrige  Quality  Management  Act  of 
1987  established  an  annual  U.S. 
National  Quality  Award.  The  purposes 
of  the  Award  are  to  promote  quality 
awareness,  recognize  quality 
achievements  of  U.S.  companies,  and  to 
publicize  successful  quality  strategies. 
The  information  collected  from 
applicants  will  be  used  to  conduct 
evaluations  and  determine  who  will 
receive  the  Awards. 

Affected  Public:  Businesses  or  other 
for-profit  institutions,  small  businesses 
or  organizations,  non-profit  institutions. 

Frequency:  Annually. 

Respondent's  Obligation:  Required  to 
obtain  or  retain  a  benefit. 

OMB  Desk  Officer:  Maya  A.  Bernstein, 
(202)  395-3 785, "Room  3235,  New 
Executive  Office  Building.  Washington, 
D.  C.  20503. 

Agency:  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 

Title:  NO.AA's  Teacher  At  Sea 
Program. 

Agency  Form  Number:  None. 

OMB  Approval  Number:  None. 

Type  of  Request:  Existing  collection  in 
use  without  an  OMB  approval  number. 

Burden:  180  hours. 

Number  of  Respondents:  240. 

Avg  Hours  Per  Response:  Varies  but 
generally  1  hour  for  applications  and  2 
hours  for  the  final  report  requirement. 

Needs  and  Uses:  NOAA  provides 
educators  with  an  opportunity  to  gain 
first-hand  experience  with  field 
research  activities  through  the  Teacher 
at  Sea  Program.  Through  this  program, 
educators  spend  up  to  3  weeks  at  sea  on 
a  NOAA  research  vessel,  participating 
in  an  on-going  research  project  with 
NOAA  scientists.  Information  provided 
through  the  application  process  is  used 
in  evaluating  and  selecting  applicants. 
Partir  ipants  also  must  provide  a  final 
report. 

Affected  Public:  Individuals. 

Frequency:  On  occasion. 

Respondent's  Obligation:  Required  to 
obtain  or  retain  a  benefit. 

OMB  Desk  Officer:  Don  Arbuckle. 
(202)  395-7340,  Room  3208.  New 


30770 


Fediiral  Register  /  Vol.  59.  No.  114  /  Wednesday.  June  15.  1994  /  Notices 


I  Cons  ?n. 


Executive  Office  Buildi 
D.C.  20503. 

Agency:  National  Oce; 

Atmo.spheric  Administr 

Title:  Fisheries  Certifi 

and  ICATT  Bluefin  Stall 

Document. 

Agency  Form  Number 
370. 
OMB  Approval  NumbJ^r 
Type  of  Bequest:  Revi 
currently  approved  colle 
Burden:  5,133  hours. 
Number  of  Responden 
responses  per  responden 
Avg.  Hours  PerBespo. 
between  20  and  40  minu 

Needs  and  Uses:  The 
a  member  of  the  Infernal 
Commission  for  the 
Atlantic  Tunas  (ICATT) 
with  a  1992  recommenda 
organisation,  the  Uniled 
document  bluefin  tuna  si 
are  imported  into  or  ex 
United  Stales.  The  Blue 
Statistical  Document  will 
for  import,  export,  or 
or  frozen  bluefin  tuna.  Th  i 
covers  the  requirements 
International  Dolphin  Co 
This  law  requires  the 
ensure  that  any  tuna  or 
entering  the  commerce 
dolphin  safe. 

Affected  Public:  Small 
organizations. 

Frequency:  Upon  impor 
occasion. 

Respondent's  Obligatioi  \ 
obtain  or  retain  a  benefit. 
OMB  Desk  Officer:  Don 
(202)  395-7340,  Room 
Executive  Office  Building 
DC.  20503. 
Agency:  Technology   __  . 
Title:  Application  for  M;  i 
Technology  Fellowship. 
Agency  Form  Number: . 
OMB  Approval  Number. 
Type  of  Bequest:  Revisi_ 
currently  approved  collect 
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NOAA  Form 
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Brazil: 

Frozen  Concentrated  Ora/jgi 
Japan: 

Gray  Portland  Cement  anc 

The  People's  Republic  of  Ctiini  i: 

Iron  Construction  Castings 

All 

Axes.'Adzes:  Bars/Wedges 

port  &  Export  Corporatio  i 
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Burden:  5.400  hours. 
Number  of  Respondents:  200. 
Avg  Hours  Per  Besponse:  27. 
Needs  and  Uses:  The  information 
provided  is  used  to  determine 
qualifications  of  applications  for  the 
Manufacturing  Technology  Fellowship 
Program.  This  program  gives 
manufacturing  engineers  Ihe 
opportunity  to  spend  up  to  one  year  in 
Japan  learning  Japanese  manufacturing 
techniques,  culture,  and  language. 

Afft:cted  Public:  Individuals, 
businesses  or  other  for-profit 
institutions,  small  businesses  or 
organizations. 
Frequency:  Annually. 
Respondent's  Obligation:  Required  lo 
obtain  or  retain  a  benefit. 

OMB  Desk  Officer:  Maya  A.  Bernstein 
(202)  395-3785,  Room  3235,  New 
Executive  Office  Building.  Washinoton 
DC.  20503.  "       ' 

Copies  of  the  above  information 
collection  proposals  can  be  obtained  by 
calling  or  writing  Gerald  Tache.  DOC  ' 
Forms  Clearance  Officer,  (202)  482- 
3271,  Department  of  Commerce,  Room 
5327,  14th  and  Constitution  Avenue, 
N.W.,  Washington,  D.C.  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collections  should  be  sent 
to  the  respective  Desk  Officer  listed 
above. 

Dated:  lune  9,  1994 
Gerald  Tache, 

Departmental  Forms  Clearance  Officer.  Office 
of  Management  and  Organization. 
IFR  Doc.  94-14579  Filed  6-14-94;  8.45  ami 

BILLING  CODE  3510-CW-F 


ACTION:  Notice  of  initiation  of 
antidumping  and  countervailirig  duly 
administrative  reviews  and  request  for 
revocation  in  part. 


SUMMARY:  The  Department  of  Commerce 
has  received  requests  to  conduct 
administrative  reviews  of  various 
antidumping  and  countervailing  duty 
orders,  findings  and  suspension 
agreements  with  May  anniversary  dates. 
In  accordance  with  the  Commerce 
Regulations,  we  are  initiating  those 
administrative  reviews.  The  Departmenl 
also  received  a  request  to  revoke  in  part 
a  countervailing  duty  order. 

EFFECTIVE  DATE:  June  15.  1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Holly  A.  Kuga,  Office  of  Antidumping 
Compliance,  International  Trade 
Administration.  U.S.  Department  of 
Commerce,  Washington,  DC  20230, 
telephone:  (202)  482-4737. 

SUPPLEMENTARY  INFORMATION: 
Background 

The  Department  of  Commerce  (the 
Department)  has  received  timely 
requests,  in  accordance  with  19  C.F.R 
353.22(a)  and  355.22(a)  (1993).  for 
administrative  reviews  of  various 
antidumping  and  countervailing  duty 
orders,  findings,  and  suspension 
agreements  with  May  anniversary  dates. 
The  Department  also  received  a  timely 
request  to  revoke  in  part  the 
countervailing  duty  order  on  ceramic 
tile  from  Mexico. 


mistration. 
nufacturing 
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assigned. 
0692-0002. 
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International  Trade  Administration  initiation  of  Reviews 

initiation  of  Antidumping  and 
Countervailing  Duty  Administrative 
Reviews  and  Request  for  Revocation 
in  Part 


AGENCY:  International  Trade 

Administration/Import  Administralion 
Department  of  Commerce. 


In  accordance  with  sections  19  CFR 
353.22(c)  and  355.22(c),  we  are 
initiating  administrative  reviews  of  the 
following  antidumping  and 
countervailing  duty  orders,  findings, 
and  suspension  agreements.  We  intend 
to  issue  the  final  results  of  these  reviews 
not  later  than  May  31, 1995. 


Antidumping  Duty  Proceedings 

e  ^u/ce,  A-35 1-605:  Branco  Peres  Citrus,  S.A.  CTM  Citrus,  S.A 
Chnker,  A-588-815:  Onoda  Cement  Co..  Ltd 


Period  to  be  reviewed 

05/01/93-04/30/94 
05/01 /93-04,'30-94 
05/01/93-04/30/94 


A-570-502:  China  National  Machinery  Import  and  Export  Corporation/Liaoning  Branch 

ottier  exporters  of  iron  construction  castings  are  conditionally  covered  by  this  review 

^S^^"^?^^  ^"^  P'C^a'/Waffoc/rs  A-570-803:  Fujian  Machinery  &  Equipment  Im- 

(FMEC).  Shandong  Machinery  Import  &  Export  Corporation  (SMC) ZL ..!l.  02/01/93-01/31/94 
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— ^^  Period  to  be  reviewed 

A!!  other  exporters  of  hand  tods  are  corxStionally  covered  by  this  review  * 
"This  is  an  amendment  of  the  February  17. 1994  initiation  notice  covering  axes/adzes,  bars/wedges,  hammers/sledges,  and  picks/mattocks  from 
.^^    „  the  People's  Republic  of  China. 

The  Republic  of  Korea: 

Dynamic  Random  Access  Memory  Semiconductors  (DRAMs)  of  One  Megabit,  A-580-812  Goldstar  Electron  Co 
Ld.   Hyundai  Electronic  Industnes  Co..  Ltd..  Teijin  Shoji  Co..  Ltd..  Actor  lnc./AGM,  Ark  Corporation.  Samsunii 
Electrofiics  Co.,  Ltd..  Atomco.  First  Intemational.  Kaitec  Corp..  Katsuki  Co..  Ltd.,  Kawano  Electric  Co    Ltd    KT 
lechnology  c/o  Umbda  Tech.  Lets  Corporation.  Nambu  Syokai  Co..  Ltd..  Nichinan  Electronics.  Nippon  Micro' De- 
vices, Suntec  Japan  Corp.  and  Tokyo  Circuits .     f^       woue  in/5Q/ao_<v> -jn/Q^ 

Turkey:  ■  10/29/92-04/30/94 

Welded  CartMn  Steel  Standard  Pipe  and  Tube  Products.  A^89-501:  Bomsan  Group,  Mannesmann-Sumerbank 
Boru  Endustnsi  T.A.S.;  Yucelboru  Ihracat,  Ithalat  ve  Pazarlama  A.S7Cayirova  Bom  Sanayi  ve  Ticaret  A.S 05/01/93-04/30/94 

Countervailing  Duty  Proceedings 

Mexico: 

Ceramic  Tile,  C-201-003 ^.  ,„  ,„.. 

Singapore:  01/01/93-12/31/93 

Sa// Sear/nos.  C-559-802  . . .. 

CW/ndryca/ Searings.  C-559-802 '.Z::Z:ZZIZZIZ:ZZZZ'. n   n   qtlS?!!?? 

Needle  Roller  Bearings,  C-559-802 n   n   ?t  ^n/?^ 

SpherKal  Plain  Bearings.  C-559-802  "[ ; o   n   qt S^? 

Th.S'"^"'°"'^^''"'^'^''-^' :::::::::::::::::::::::::::     S!;?!;'^:;^!^ 

Ven^?'""^'  """  ''"'^  '''''"'•  "^^^^  •• 01/01/93-12/31/93 

Fer^s/feon.  C-307-808 08/25/92-12/31/93 


Interested  parties  must  submit 
applications  for  disclosure  under 
administrative  protective  orders  in 
accordance  writh  19  CFR  353.34(b)  and 
355.34(b). 

These  initiatives  and  this  notice  are  in 
accordance  with  section  751(a)  of  the 
Tariff  Act  of  1930.  as  amended  (19 
U.S.C.  1675(a))  and  19  CFR  353.22(c)(1). 
355.22(c)(1).  and  355.25(c)(2). 

Dated:  June  10,  1994. 
Joseph  A.  Spetrini, 

Deputy  Assistant  Secretary  for  Compliance. 
|FR  Doc.  94-14631  Filed  6-14-94;  8:45  am] 

BILLING  CODE  351(M>S-M 


U.S.-South  African  Business 
Development  Committee:  Membership 

ACTION:  Notice  of  Membership 
Opportunity. 


SUMMARY:  On  June  4, 1994.  Secretary  of 
Commerce  Ronald  H.  Brown  and  South 
African  Minister  of  Trade  and  Industry 
Trevor  Manuel  signed  the  document 
creating  the  U.S.-South  Africa  Business 
Development  Committee  ("BDC").  The 
purpose  of  the  BDC  will  be  to  provide 
a  forum  through  which  U.S.  and  South 
African  private  sector  representatives 
can  furnish  advice  and  guidance  to  their 
governments,  and  in  which 
governments  can  exchange  information, 
solve  problems,  and  more  effectively 
work  together  on  issues  relating  to  the 
following  important  areas: 

— Resolving  obstacles  to  trade  and 
investment; 


— Developing  problem-solving 
approaches  in  areas  where 
government  action/inaction  is 
affecting  a  commercial  project; 

— Improving  commercial  activity  in 
both  countries; 

— Implementing  promotional  programs: 

—Identifying  further  steps  to  facilitate 
and  encourage  the  development  of 
commercial  expansion  between  the 
two  countries. 

The  U.S.  private  sector  side  of  the 
BDC  will  consist  of  20  members 
representing  the  diversity  of  American 
business,  with  emphasis  on:  finance  and 
investment,  infrastructure,  technical 
assistance,  and  market  access.  The 
Commerce  Department  is  currently 
seeking  nominations  of  outstanding 
individuals  or  companies  to  serve  on 
the  BDC. 

In  order  to  meet  eligibility 
requirements  for  membership,  potential 
candidates  must  be: 

^A  U.S.  citizen  residing  in  the  United 
States; 

— A  CEO  or  other  top  management  level 
employee  of  a  U.S.  company  or 
organization  involved  with  South 
Africa  in  the  trade  and  investment 
fields; 

— Not  a  registered  Foreign  Agent. 

In  reviewing  eligible  candidates,  the 
Commerce  Department  will  consider 
such  selection  factors  as: 

— Experience  in  the  South  African 

market: 
— Industry  or  service  sector  represented; 
— Export/investment  experience: 


— Contribution  to  diversity  based  on 
industry  sectors,  company  size, 
location,  and  demographics. 

To  be  considered  for  membership, 
please  provide  the  following:  name  and 
title  of  at  least  two  individuals 
requesting  consideration;  name  and 
address  of  the  company  or  organization 
sponsoring  each  individual:  company's 
product  or  service  line;  size  of  the 
company;  export  experience/ foreign 
investment  experience  and  major 
markets;  a  brief  statement  of  why  each 
candidate  should  be  considered  for 
membership  on  the  BDC;  the  particular 
segment  of  the  business  community 
each  candidate  would  represent;  and  a 
personal  resume. 

DATES:  In  order  to  receive  hill 
consideration,  requests  must  be  received 
no  later  than:  Wednesday,  July  20. 1994. 

ADDRESS:  Please  send  your  requests  for 
consideration  to  Mrs.  S.K.  Miller. 
Director,  Office  of  Africa,  either  by  fax 
on  (202)  482-5198  or  by  mail  at  Room 
3317,  U.S.  Department  of  Commerce, 
Wasiiin;4ton,  DC  20230. 

FOR  FURTHER  INFORMATION  CONTACT:  Mrs. 

S.K  Miller  of  the  Office  of  Africa.  Room 

3317.  U.S.  Department  of  Commerce. 

Washington,  DC  20230. 

Sally  K.  Miller, 

Director.  Office  of  Africa. 

|FR  Doc.  94-14524  Filed  6-14-94;  8:45  am) 
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SUMMARY:  NMFS  annoiin. 
date  of  April  24,  1994.  afte 
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(IFQJ  or  iir.-enses  in  antici 
iijlure  limited-access 
fishery.  This  notice  is  to  no 
puhlii  of  possible  eligibilit 
iijltire  ii'.cess  io  the  scallop 

the  FEZ  off  Alaska.  The  int 

of  annoancing  this  control 

provide  the  public  with  in 

making  future  business  de* 

EFFECTIVE  DATE:  April  24.  1< 

FOR  FURTHER  INFORMATION  O  JNTACT: 

Chris  Oliver.  907-27 l-ZHD'l  or  fVivid 

Hom.907-r>36-7229. 

SUPPLEMENTARY  INFORMATTOf 

.s<:aIIop  fisheries  off  Alaska 

by  the  State  of  Alaska  (State 

these  Tisheries  is  not  limitet 

conln)]Ied  by  the  State  at  th 

n-guialions  govemixg  fishine 

SI  ..i  I  lops  off  Alaska  4re  .set  . 

Alaska  Administrative  Cf>de 

Chapter  .18. 
At  its  meeting  of  April  1 

l!ie  North  Pacific  Fishery  ?  _ 
Clouncii  (Council)  approved 
develop  and  implement  a  Fi 
M.inagejntjnt  Plan  (FMP)  for 
t!:e  EEZ  off  Alaska.  The  pro 
would  ini.Iude  all  scallop  s 
would  he  implemented  «;.  ^ 
Stall*  and  Federal  agencies  / 
moratorium  on  the  entry  of 
into  the  s»:dliop  fisheries  is  a 
intluded  in  the  proposed 
vvotild  ho  implemented  thrrii 
issuanr  e  of  Federal  scallop  v 
p«'nnils.  The  intent  of  the  pn 
VK.ssel  moratonuni  is  to  sfabi 
.'ind  harvesting  capacity  of  th 
fleet  while  the  Council  consilors 
limited  acces-s  alternatives  loi 
fishrry. 

The  Ciouniil  requested  NM 
publish  a  document  in  the  _ , 
Register  announcing  that  sea 
harvests  made  in  the  EEZ  off 
after  April  24, 1994.  may  not 
cati;h  history  for  purposes  of 
limited  access  program  that . 
the  u!orafori:nn  The  intendec 
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announcing  this  control  dale  is  to 
di.scourage  speculative  entry  into  the 
srallop  fisheries  for  Ihe  purposes  of 
qualifying  for  a  future  IFQ  program  or 
lit;ense  limitation  program  and  to 
di.s«;ourage  increased  fishing  effort  and 
auoimulation  of  catch  history  in 
anticipation  of  a  possible  IIX)  pnjj?r;.ni 
in  the  future. 

Fishermen  or  vessels  who  made 
landings  prior  to  this  oMe  are  not 
ne«;es.s.?rily  guaranteed  access  und-r  .ny 
future  limited  access  proj.'r3m 
developed  by  the  Council  or  .NJMFS. 
This  announcement  does  not  prevent 
any  other  dale  for  eligibility  in  these 
fisheries  or  another  method  of 
i»ntrolling  fishing  effort  from  being 
proposed  and  implemented  by  NMFS 
The  Council  may  recommend  additional 
I  riieria  for  qualifying  fishermen  or 
vessels  as  participants  in  th-^se  fisiiHries. 

This  notifies  current  and  tuture 
participants  in  these  fisheries  that  the 
Council  has  begun  deliljeraf ions  that 
may  affect  the  suc«>>ss  of  investments  in 
these  fisheries.  This  announcemeuj  does 
not  commit  the  Coiuicil  or  NMFS  to  .iny 
partitailar  management  regime  or 
priority  criteria  for  access  to  Ihe  sc.iilop 
fisheries  in  the  EEZ  off  Alaska. 
Additionally,  the  Council  may  iJioose  to 
take  no  action  to  «  ontro!  entry  or  .-in^ess 
Io  these  fisheries. 

Authority:  16  IJ.S.C.  iflOl  >-t^,y 

D.itf'rl:  Ji;nc  •),  1004 
Nancy  Foster. 

Dt-puly  Assisti:rt  A;fiU!,t::.truU:r  fur  FiJitai^, 
Niitional  Murine  Fisheries  ServitK. 
IFR  Doc  94-14469  Fil.>d  B- 14  94;  H:-?.-)  am| 
BILU»«G  COOE  M10-2J-F 
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D-D.  052794q 

Endangered  Species;  Pertpits 

AGENCY:  National  M.ai.-ie  Fishori._s 
Sorv  ii.e  (NMFS),  National  Occani.;  aad 
Atmospheri*.  Administration  (NOAA), 
(kimmerce. 

ACTION:  Issuance  of  a  Se<-ond 
Modification  to  Permit  817  (P4r).K),  and 
Issuancuj  of  a  Si  it:nlifi<;  Rjj.searcJi  Permit" 
905  (P45L). 

On  March  9. 1094,  notice  was 
put)l;shed  (.59  FR  11050)  that  an 
appiication  hod  been  fi!e«l  by  the 
National  Biologiial  .Survey  for  a 
modification  to  Permit  817  (P4.5K)  to 
take  listed  Snake  River  fall  chincok 
salmon  (O.  tshnwy^scha)  for  migration 
study  as  authorized  by  Ihe  Endangeroii 
Species  Act  of  1973  (ESA)  (16  U.S.C 
1531-1543)  and  the  NMFS  regulations 
governing  listed  fish  and  wildlif.» 
permits  (50  CFR  parts  217-222). 


Notice  is  hereby  given  that  on  June  3, 
1094,  as  authorized  by  the  provisions  ol 
the  ESA.  NMFS  issued  a  second 
modification  to  Permit  Number  817  fur 
the  above  taking,  subject  to  certain 
t-onditiohs  set  forth  therein. 

On  March  9,  1994,  notice  was 
published  (59  FR  11050)  thai  an 
application  had  been  filed  by  the 
National  Biological  Survey,  to  taku 
listed  juvenile  Soake  River  fall  chlnuok 
salmon  (O.  tshanytscha]  as  authorized 
by  the  ESA  to  study  migration  .-:nd 
sp.iwning  and  rearing  habitats. 

Notice  is  hereby  given  that  on  June  fi, 
1994.  as  authorized  by  the  provisions  oi 
the  ESA.  NMFS  Js.->ue"d  Pennit  Number 
905  for  the  above  taking,  subject  to 
c^.rtnin  conditions  set  forth  tl^erein. 

Issuajiia?  of  this  mi^dification  and  this 
ptinnit,  as  required  by  the  ESA,  was 
ba.sed  ov.  a  finding  that  such 
modification  and  permit:  (1)  Were 
applied  for  in  good  faith;  (2)  will  not 
operate  to  the  di.sadvantage  of  the  listed 
species  which  is  the  subje*  t  of  ibis 
modifi<  ation  jnd  permit;  (3)  ore 
«  onsistenf  with  the  purposes  and 
policies  .set  forth  in  section  2  of  the 
F.SA.  This  modification  and  this  pennit 
were  also  is-sued  in  accordanc-e  with  ami 
are  subject  to  parts  21 7-222  of  7  itie  .50 
CFR,  tiie  NMFS  regulations  goveniinj? 
listed  species  pennit.s. 

The  applications,  pennils. 
irodifications,  and  supporting 
do{;umenfation  are  available  for  n»vievy 
by  interested  persons  in  the  following 
offires,  by  appointinent: 

Offit.e  of  Prof.-M;ted  Kesounx's,  .NMF.S, 
1335  East-West  Highway.  Silver  Spring 
MO  20910-3226  (301-713-2322);  .ind 

Environmental  .?nd  Terihnira! 
Servii.KS  Division,  fJMFS,  NOAA,  911 
Norlfi  East  1 1 1 h  Ave..  Room  n20, 
Portland,  OR  97232  (.503-230-5400). 

Date.!:  Ju;ie  H,  l'.*'>4 
Williana  W.  Fox,  Jr., 
/)/r< .  .-Of,  <)ff;,o  nfPuitt^sle.i  lii-soiiitf^, 
hJiitJcnnl  Mnrinfi  Fhlwrifs  Service. 
IFH  Do...  94-14525  VUw]  6-14-94;  fl-4.',  :;iv\ 
Bll  IING  COOe  3S10-2?-F 

P  D.  C50G94C1 
Marine  IMammals 

AGENCY:  National  Marine  Fisheries 
Sen.  i(.e  (NMFS),  National  Oceanic  yid 
Atmospheric  Administration  (NOAA), 
Comn)erce. 

ACTION:  McwJificafion  No.  1  to  scientific; 
n^sean  h  pennit  No.  840  (P5310). 

SUMMARY:  Notice  is  hereby  given  thai  a 
request  for  modification  of  scientific 
research  permit  No.  840  submitted  by 
Mr.  Craig  Matkin,  North  Gulf  0««,ini«: 


Society,  Merimac  Drive,  Mile  10.5  East 
Road,  Homer,  AK  99603.  has  been 

granted. 

ADDRESSES:  The  modification  and 
related  documents  are  available  for 
review  upon  written  request  or  by 
appointment  in  the  following  offices: 

Permits  Division,  Office  of  Protected 
Resources,  NMFS,  1315  East-West 
Highway,  Suite  13130,  Silver  Spring. 
MD  20910  (301/713-2289):  and 

Director,  Alaska  Region.  NMFS.  P.O. 
Box  21668,  Juneau,  AK  99802-1668 
(907/586-7221). 

SUPPLEMENTARY  INFORMATION;  On  April 
19.1994,  notice  was  published  in  the 
Federal  Register  (59  FR  18522)  that  a 
modification  of  pennit  No.  840.  issued 
May  25. 1993  (59  FR  31370).  had  been  . 
requested  by  the  above-named 
individual.  The  requested  modification 
has  been  granted  under  the  authority  of 
the  Marine  Mammal  Protection  Act  of 
1972.  as  amended  (16  U.S.C.  1361  et 
seq.].  and  the  provisions  of  §§  216.33(d) 
and  (e)  of  the  Regulations  Governing  the 
Taking  and  Importing  of  Marine 
Mammals  (50  CFR  part  216). 

Permit  No.  840  has  been  modified  to 
authorize  biopsy  of  up  to  94  killer 
whales  [Orcinus  orca)  that  are  part  of  a 
long-term  photo-identification  study. 

Dated:  )une  8, 1994. 
William  W.  Fox,  Jr.. 
Director,  Office  of  Protected  Resources. 
National  Marine  Fisheries  Serivce. 
IFR  Doc.  94-14527  Filed  6-14-94:  «:45  am) 
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P.D.  060694E] 
Marine  Mammals 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS).  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 
Commerce. 

ACTION:  Issuance  of  scientific  research 
permit  No.  925  (P771#70). 

SUMMARY:  Notice  is  hereby  given  that 
the  National  Marine  Mammal 
Laboratory.  Alaska  Fisheries  Science 
Center,  NMFS,  7600  Sand  Point  U'av. 
NE..  Seattle,  WA  98115.  has  been  issued 
a  permit  to  biopsy  humpback 
(Megaptera  novaeangliae)  and  killer 
whales  [Orcinus  orca)  for  purposes  of 
scientific  research.  * 

ADDRESSES:  The  permit  and  related 
documents  are  available  for  review 
upon  written  request  or  by  appointment, 
in  the  following  offices: 

Permits  Division,  Office  of  Protected 
Resources,  NMFS,  1315  East-West 
Highway,  Room  13130.  Silver  Spring, 
MD  20910  (301/713-2289): 
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Director,  Alaska  Region,  NMFS,  P.O. 
Box  21668,  Juneau,  AK  99802-1668 
(907/586-7221);  and 

Director,  Northwest  Region,  NMFS, 
NO/lA,  7600  Sand  Point  Way,  NE.,  BIN 
C15700,  Seattlo.  WA  98115  (206/526- 
6150). 

SUPPLEMENTARY  INFORMATION:  On  April 
1,  1994,  notice  was  published  in  the 
Federal  Register  (59  FR  15380)  that  a 
request  for  a  scientific  research  permit 
to  biopsy  humpback  [Megaptera 
novaeangliae)  and  killer  whales 
[Orcinus  area]  had  been  submitted  bv 
the  above-named  organization.  The 
requested  permit  has  been  issued  under 
the  authority  of  the  Marine  Mammal 
Protection  A;  t  of  1972,  as  amended  16 
U.S.C.  1361  ef  seq.).  the  Regulations 
Governing  the  Taking  and  Importing  of 
Marine  Mammals  (50  CFR  part  216),  the 
Endangered  Species  Act  of  1973.  as 
amended  (16  U.S.C. 

1531  et  seq.),  and  the  regulations 
governing  the  taking,  importing,  and 
exporting  of  endangered  fish  and 
wildlife  (50  CFR  part  222). 

Dated:  June  8. 1994. 
William  W.  Fox,  Jr., 

Director,  Office  of  Protected  Resources. 

National  Marine  Fisheries  Sen-ice. 

IFR  Doc.  94-14526  Filed  6-14-94:  8:45  am) 

BILUNQ  CODE  3S10-22-F 

National  Telecommunications  and 
Information  Administration  (NTIA) 

RIN  0660-AA05 

Spectrum  User/Government  Public 
Meeting  Concerning  the  Preliminary 
Spectrum  Reallocation  Report 

AGENCY:  National  Telet:ommunications 
and  Information  Administration. 
Commerce. 

ACTION:  Notice  of  a  Spectrum  user/ 
government  meeting  to  answer 
questions  concerning  the  preliminary 
Spectrum  Reallocation  Report  which 
identifies  200  Megahertz  for  public  use. 

SUMMARY:  In  accordance  with  the 
provisions  of  the  Omnibus  Budget 
Reconciliation  Act  of  1993.  Title  VI. 
Communications  Licensing  and 
Spectrum  Allocation  Improvement. 
NTIA  will  hold  a  meeting  to  answer 
questions  from  commercial 
representatives  and  the  public 
concerning  the  Preliminary  Spectrum 
Reallocation  Report  on  June  24. 1994, 
from  9:30  am  to  11:30  am.  The  meeting 
will  be  held  in  room  4830  at  the  U.S. 
Department  of  Commerce,  14th  Street 
and  Constitution  Avenue,  NW.. 
Washington,  DC  20230.  Interested 
parties  are  invited  to  submit  questions 


as  soon  as  possible.  Questions  can  be 
provided  in  written  form,  via  the  NTIA 
bulletin  board,  or  via  Internet  E-mail  to 
••NSCHROEDEReNTL\.DOC.GOV".  The 
report  and  public  comments  already 
received  are  available  now  at  NTIA  in 
hard  copy  form  and  on  NTIAs  Bulletin 
Board  at  (202)482-1199. 

This  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  foi 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to  the 
Federal  Information  Relay  Service 
(FIPS)  on  1-800-877-8339. 
FOR  FURTHER  INFORMATION  CONTACT: 
The  person  to  contact  to  obtain  copies 
of  the  report  and  provide  written 
comments  is:  Norbert  Schroeder. 
Program  Manager,  Spet;trum  Openness. 
National  Telecommunications  and 
Information  Administration,  room  4092, 
U.S.  Department  of  Commerce.  14th 
Street  and  Constitution  Avenue,  NW.. 
Washington,  DC  20230,  Telephone: 
(202)  482-3999,  Fax:  (202)  482-4396. 

Dated:  June  10, 1994. 

Norbert  Schroeder, 

Program  Manager,  Spectrum  Openness. 
\TIA. 

(FR  Doc.  94-14592  Filed  6-14-94:  8:45  ami 
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Patent  and  Trademark  Office 

Extension  of  Existing  Interim  Orders 
Granting  Protection  Under  the 
Semiconductor  Chip  Protection  Act  of 
1984  for  Nationals,  Domiciiiaries  and 
Sovereign  Authorities  of  Certain 
Countries  To  Which  Interim  Protection 
Has  Been  Extended 

AGENCY:  Patent  and  Trademark  Office. 

Commerce. 

ACTION:  Notice. 

summary:  Pursuant  to  section  914  of  the 
Semiconductor  Chip  Protection  Act  of 
1984  (SCPA),  17  U.S.C.  914,  and  the 
guidelines  issued  by  the  Patent  and 
Trademark  Office,  49  FR  44517  (Nov.  7. 
1984),  the  Assistant  Secretar>'  of 
Commerce  and  Commissioner  of  Patents 
and  Trademarks  has  determined  that 
existing  interim  orders  under  which 
protection  under  the  SCPA  is  made 
available  to  foreign  mask  work  owners 
should  be  extended  in  duration  for 
nationals,  domiciiiaries  and  sovereign 
authorities  of  Japan,  Sweden,  Australia, 
the  Member  States  of  the  European 
Community,  Canada,  Switzerland. 
Finland,  and  Austria  under  section  914 
of  the  SCPA. 

EFFECTIVE  DATE:  This  order  is  effective 
on  June  30, 1994. 
TERMINATION  DATE:  This  order  will 
terminate  on  July  1, 1995. 


S 
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ADDRESSES:  Address  i:orre  spondenre  fo 
MJiihael  S.  KepJinger,  Off!  re  of 
Legislative  and  Intematioi  lal  Affairs, 
United  States  Patent  and  ';  rademark 
Office,  Box  4,  Washington  DC  20231 
FOR  FURTHER  INFORMATION  iONTACT: 
Michael  S.  Kepiinger,  Off!  :e  of 
Legislative  and  Intematior  al  Affairs, 
United  .States  Patent  and  1  rademark 
Office,  Box  4,  Washington  DC  21)231. 
phone  (703) 305-9300. 
SUPPLEMENTARY  INFORMATMIN:  When 
Congress  enacted  the  Semi  condi»:lor 
Chip  Prote«.tion  Act  of  19HMSCPA),  it 
established  an  entirely  nev '  category  of 
intellerJ:;^;!  property  that  i  id  not  fall 
under  the  Paris  Conventioi  i  for  the 
Prote<,tion  of  Industrial  Pn  perty,  the 
Universal  Copyright  Convf  ntion  of  the 
Berne  Ck)nvention  for  the  F  rotei;tion  of 
Literary  and  ,\j1i<;tic  Work; .  The 
Congress  (j^eated  a  balance  i  intellet.lual 
property  regime  for  the  pre  te<;tion  of 
layout-designs  of  semiconc  nctor  fihips 
Ihat  provided  a  level  of  pre  tecfion  that 
was  satisfadory  to  meet  th<  needs  of  the 
U.S.  public  and  the  domestic 
semiconductor  chip  indust  y.  At  the 
same  time,  Congress  was  al  ;o  aware  of 
the  need  of  U.S.  chip  prod*  ».ers  for 
protection  in  foreign  markers,  of  the 
need  of  foreign  chip  produ(  ers  for 
prote<:tion  here  in  the  Unitt  d  States  and 
that  there  was  no  internatio  tial  treaty  for 
the  protection  of  chips.  Fac  id  with  this 
dilemma,  Congress  create*!  m 
innovative  mechanism  to  er coiir.-^ge  the 
rapid  building  of  a  worldwide 
consensus  on  an  appropriat ;  n^gime  of 
inlelleUual  property  profcc  ion  for  chip 
layout-designs  that  would  hs  compatible 
with  U.S.  law  and  would  en  i:ourage  the 
dovelopmenl  of  the  intemat  onal  market 
for  semiconductor  chip  proJur  ts  To 
achieve  these  goals,  Cong!-e<  s 
•established  a  two-tiered  sysi  bm  for 
protectin}^  foreign  works  in  ha  United 
Slates.  Sedion  914  of  She  CJ  A  permits 
the  Set.relary  of  Commerce  1 3  extend 
interim  access  fo  protection  jnder  the 
CPA  for  foreign  chip  e:reator  ;  if  crrriain 
criteria  are  met,  and  sedion  902  permits 
the  President  to  pro<:Iaim  inlelmite 
access  fo  protection  under  fl  e  SCPA  for 
for»>ign  creators  from  countr  t>s  li.al 
protect  U.S.  works.  This  .sysi  em  has  laid 
the  gmundwork  for  establi.sl  ing  a 
technology-.specinc,  oirpfiill ,  l.?iiorpd 
and  balanced  regime  of  ma.s.'  work 
protection  in  other  chip-pr«j<  !»  ing 
countries. 

Sedion  902  of  the  SCPA  s<  ts  out  the 
criteria  und.^r  whii;h  foreign  .vorks  are 
eligible  for  protection  in  the  Jnited 
Stales.  Se«  fion  902|a)(l)  proi  ides 
generally  that  a  mask  work  fi<ed  in  a 
semiconductor (iiip  produrt,  by  or 
under  the  authority  of  the  nv  ner  of  the 


mask  work,  may  be  proteded  under  the 
SCPA  if  certain  criteria  are  met. 
The  first  of  these  is  that  when 
registration  is  sought  or  the  mask  uurk 
is  first  commercially  exploited 
anywhere  in  the  world,  the  owner  of  the 
mask  work  is  (1)  a  U.S.  national  or 
domiciliary,  (2)  a  national,  domiciliary 
or  authority  of  a  foreign  country  that 
belongs  to  a  treaty  to  which  the  United 
States  also  belongs  that  protects  ma<;k 
works,  or  (3)  a  stateless  person 
regardless  of  where  that  person  may  be 
domiciled.  Protection  is  also  available  if 
the  mask  work  is  first  coihmerf:i3!Iy 
exploited  in  the  United  S!.?«cs,  or  when 
the  mask  work  comes  tvifhi  •  the  scope 
of  a  Presidential  pro«:lan>a;i<jn  issued 
under  the  SCPA. 

The  SCPA  sets  out  the  statutory 
criteria  against  which  foreign  laws  an;  to 
be  evaluated  before  issuing  a 
Presidential  proclamation.  II  provides 
substantially  that  when  the  President 
concludes  that  a  foreign  country  grants 
U.S.  mask  work  owners  protection 
substantially  the  same  prote<:tion  Ihat  if 
grants  its  own  nationals  and 
domiciliaries,  or  on  substantially  the 
.same  basis  as  under  the  SCPA,  the 
President  may  extend  profedion  under 
this  chapter  to  mask  works  of  owners 
who  are  nationals,  domiciliaries,  or 
authorities  of  that  country,  or  to  mask 
works  which  are  first  cornmercially 
exploited  in  that  country; 

In  1987  the  Chairman  of  the  then 
House  Subcommittee  on  Courts,  Civil 
Liberties  and  the  Administration  of 
Justice  noted  that  the  transition 
provisions  in  sedion  914  of  the  SCPA 
were  "intended  to  encourage  the  rapid 
development  of  a  new  worldwide 
regime  for  the  protection  of 
semiconductor  chips."  133  Cong.  Ret. 
El  283  (daily  ed.  April  fi,  IffB?).  These 
transitional  provisions  empowered  the 
E>;e.:utive  to  use  the  i.sr,uance  of  interim 
proledion  orders  under  section  914  of 
the  SCPA  as  a  means  fo  encourage  other 
nations  to  move  speedily  to  establish 
substantially  similar  .systems  of 
protection  These  provisions  originally 
were  set  to  expire  three  years  after  the 
date  of  the  enactment  ol  the  Sf:j'A. 
November  7, 1987. 

The  Cijn;.,res.s  has  twice  extended  the 
authority  to  issue  interim  orders  in  She 
belief  that  this  pro«.ess  is  promoting  the 
prof  e«:tion  of  U.S.  mask  works  abroad 
and  that  the  speedy  ena«;tmenl  of  laws 
in  other  countries  that  are  paSSemed 
after  U.S.  law  is  progre.s.*,.  H.R.  Rep. 
100-.388.  lOOlh  Cong.,  Isl  Sess.  119«7). 
I  Indcr  the  .SCPA,  the  Assistant  Sei;retary 
of  Commen:*  and  Commissioner  uf 
Patents  and  Trademarks  has  been 
delegated  the  tasks  of  determining  when 
and  under  what  (onditions  fnn;ign  mask 


works  will  be  eligible  for  interim 
prote<;tion.  To  be<;ome  eligible,  a  foreign 
government  must  demonstrate  that  it  is 
making  good  faith  efforts  toward 
establishing  a  regime  of  protection  in  its 
territory  that  is  substantially  similar  to 
fhat  which  is  provided  in  the  United 
States  under  the  SCPA. 

The  countries  to  which  interim 
prote<  tion  has  been  extended  (the 
Member  States  of  the  European 
Community,  Ausirali.q,  Austria,  C;-jn»H;», 
Finland.  Japan,  Sweden,  and 
Switzerland)  cooperated  with  the 
United  States  to  try  to  establish  a  treaty 
for  the  adequate  and  elTedive  proledion 
of  mask  works  in  the  World  Intelledual 
Property  Organization  (WIPO).  A 
Diploirafic  Conference  for  the 
negctiation  of  a  Treaty  on  the  Profeclinn 
of  the  Layout-Designs  of  Integrated 
Cin;uif s  (IPIC  Treaty)  was  held  in 
Washington  during  the  month  of  May 
1989.  The  IPIC  Treaty  adopted  at  the 
conclusion  of  the  Conference  did  not 
meet  the  nee<js  of  either  Japan  or  the 
United  States.  No  developed  country 
has  thus  far  signed  the  Treaty,  and  if  i^ 
yet  fo  come  info  force. 

Subsequent  to  the  Diplomatic 
Conference,  the  United  States  ha.s 
continued  to  work  to  conclude  a 
multilateral  agreement  for  the  adequ.jte 
and  effedive  protection  of 
semiconductor  integrated  cin.niil  l.iyoiif- 
designs.  The  Agreement  on  the  Trade 
Related  Aspects  of  Intelledua!  Property 
(TRIPs)  tha!  was  adopted  on  De<«mbpr 
15.  1993.  in  the  Uruguay  Round  of 
Trade  negotiations  in  the  General 
Agreement  on  Tariffs  and  Trade 
contains  a  section  that  will  requir*-  sui.h 
protection.  If  builds  upon  the 
substantive  provisions  of  the  IPK;  Tn>3f  y 
and  adds  the  missing  features  dtiemcd 
ne<;essary  fo  provide  an  adequate  level 
of  p!-olei:tion.  it  permits  compuLsory 
ii«;ensing  of  .semiconductor  technology 
-only  for  public  non-commercial  use;>  oi 
fo  remetfy  an  adjudicated  antitnist 
violation,  it  requires  innocent  infrin^^erv 
to  pay  reasonable  royalties  after  nntim, 
and  it  provides  that  produds  that 
im:lude  infringing  chips  fail  within  ifs 
scope  of  profei.fion.  Thus  the  TRJPs 
Agreenient  provides  the  level  of 
prote<;tion  in  an  internationally 
recognized  text  thaf  is  fully  consisieuf 
with  the  U.S.  SCPA  and  meets,  or 
e.<«:eeds,  the  levels  of  protedion 
provided  in  olher  countries'  chip 
protedion  laws.  The  countries  fo  whidi 
interim  protection  has  been  extended  to 
all  worked  closely  with  the  United 
States  fo  acJiJeve  this  goal.  However,  ihe 
TRIPs  Agreement  has  not  yet  been 
implemented  by  the  United  States,  and 
the  presently  issued  interim  orders  will 
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expire  on  July  1, 1994,  before  the 
implemenlation  of  the  TRIPs  agreement. 
The  combination  of  the  standards  set 
out  in  section  902  and  the  process 
established  to  implement  section  914 
i;learly  appear  to  have  satisfied  the 
Congressional  intent  behind  this 
unprecedented  process.  In  1984,  only 
the  United  States  had  spernnc 
legislation  in  place  for  the  protet:tion  of 
chips,  while  today  such  protection  is  in 
place  in  all  of  the  countries  to  which 
interim  protection  has  been  extended. 
U.S.  seiTiiconductorchip  layout-dosigns 
enjoy  protection  in  all  of  those  countries 
today.  In  some,  the  protection  is  enjoyed 
on  the  basis  of  national  treatment  and  in 
some  on  the  basis  of  reciprocity. 

Since  the  interim  orders  were  last 
extended,  no  complaints  about  the 
adequacy  of  the  mask  work  protection 
laws  in  any  of  the  countries  to  whi«:h 
interim  protection  has  been  extended 
have  been  received.  Should  such 
complaints  arise  in  the  future,  they  can 
be  taken  into  account  in  determining 
whether  a  particular  interim  order 
should  be  resrindftd  prior  to  its 
scheduled  termination. 

Because  of  this  favorable 
environment,  and  in  order  to  ensure  the 
continuing  protection  of  U.S.  layout- 
designs  in  foreign  markets,  I  have 
determined  that  extending  the  present 
interim  orders  will  provide  the  time 
needed  for  the  final  implemcnt.^fion  of 
Ihe  TRIPs  Agreement  which  will 
provide  the  basis  for  an  adequate  and 
effective  muiltinational  .system  for  the 
protet.-tion  for  semiconductor  mask 
works.  In  light  of  this,  I  am  extending 
the  interim  orders  for  Japan,  Sweden, 
Australia,  the  Member  Slates  of  the 
European  Community.  Canada, 
Switzerland.  Finland  and  Austria  under 
Se<;ti..,  f)14  of  the  SCPA.  Ihcse  onlers 
will  expire  ou  July  1,  inn.'i. 

Dali:(i:  Way  26,  1994. 
Bruce  A.  Lehman, 

Asr^istoiit  SfKretiiry  ofCoirimunc  uml 
Conir.iissioncT  oj  Patents  and  Tmdcmurks. 
IFK  Do. .  M-14520  Filed  6  14  -M4:  H  4S  ;irn| 
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COWMODITY  FUTURES  TRADiNQ 
COMhilCSION 

The  National  Futures  Association's 
Proposed  Requirements  tor  Brcak- 
Even  /  nalyses  in  Comntcdity  Pool 
Disctc>Sr.Te  Documents 

AGENC:.  tJommodity  Futures  TrHling 
Comini?; -ion. 

ACTiC:«.  Notice  of  proposed  regi.stt;r<i<l 
futures  as.sociation  rule  change. 


SUMMARY:  The  National  Futures 
Association  ("NFA")  has  submitted  to 
the  Commodity  Futures  Trading 
Commission  ("Commission")  for  its 
approval,  pursuant  to  section  17(j)  of  tlie 
Commodity  Exchange  Act  ("Act"),  a 
proposed  amendment  to  CompUance 
Rule  2-13  and  a  proposed  Interpretive 
Notice  to  Complians:*  Rule  2-13.  The 
proposal  would  establish  requirements 
regarding  the  use  of  break-even  analyses 
in  commodity  pool  disclosure 
documents.  The  Commission  has 
determined  that  publication  of  NFA's 
proposal  is  in  the  public  interest,  will 
assist  the  Commission  in  considering 
the  views  of  interested  persons  and  is 
consistent  with  the  pu.jjoses  of  the  Act. 
DATES:  Comments  must  be  received  by 
July  15,  1994. 

ADDRESSES:  Interested  persons  should 
submit  their  views  and  comments  to 
Jean  A.  Webb,  Secretary,  Commodity 
Futures  Trading  Conmiission,  2033  K 
Street.  NW.,  Washington,  DC  20581. 
Telephone:  (202)  254-6314. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  P.  Van  Wagner,  Special  Co-msel, 
Division  of  Trading  and  Vfarkets, 
Commodity  Futures  Trading 
Commission,  2033  K  Street,  NW., 
Washington.  DC  20581.  Telephone: 
(202) 254-8055. 
SUPPLEMENTARY  INFORMATION: 

/.  Introduction 

By  letters  dated  M.ircli  15,  1994  and 
March  30, 1994,  the  NFA  submitted  to 
Ihe  Commi.ssion  for  its  approval, 
pursuant  to  section  17(j)  of  the  Art,  a 
proposed  amendment  and  Interpretive 
Notice  to  NFA  Compliance  Rule  2-13. 
The  proposal  would  establish  various 
requirements  regarding  the  use  of  break- 
even analyses  in  commodity  pool 
disclosure  documents.  NFA's 
subnussioii  indicated  that  it  inlonrled  to 
make  the  proposed  amendment  and 
iiit.'rpretive  notice  effective  upon 
receipt  of  notice  of  Ck>iiir.its.sion 
aj-.proval. 

//.  Dc^aipUon  of  NFA's  Hr'>pnsnl 

The  NFA  is  ijnjpusing  jn  amcndmoni 
.i:v.l  an  aisccia'yd  Inleiprtti ve  Notir*  to 
Its  Cofnp'iaiitc  Rule  2-13.  Specifically, 
the  a.Ti»;nd:n'ii>l  to  Rule  2-13.  a  n-r.v 
sui>soction  (b),  wjrid  require  niemUsr 
c;'im.T:odi{y  pool  operators  ("Ci"Os")  to 
include  a  tnhu!;ir  analysis  of  a  pocjl's 
"l)r;;ak-even  point"  in  the  pool's 
di.sciosun!  dor  Kuio.it.  The  break-even 
jjTi.Tlysis  would  take  into  account  any 
aiili(  iputed  fi^es  and  expenses  and 
would  indicate  how  much  trading 
profits  would  have  to  he  achieved  in  the 


first  year  of  trading  to  recoup  the 
customer's  initial  investment.' 
The  proposed  amendincnt  to 
Compliance  Rule  2-13  states  that  this    . 
analysis  must  be  "presented  in  the 
manner  prescribed  by  NFA's  Board  of 
Direitors."  In  this  connection,  NFA's 
proposed  Interpretive  Notice  to 
Compliance  Rule  2-13  would  establish 
guidelines  for  the  determination  of  a 
break-even  point  and  the  preparation  of 
break-even  analyses  for  pool  disclosure 
documents. 

In  order  to  determine  a  pool's  break- 
even point,  the  soliciting  CPO  fii^ 
would  have  to  calculate  the  amount  of 
basic  fees  and  expenses  which  the  pool 
would  be  expected  to  incur  during  its 
first  year  and  itemize  them  in  tabular 
fomi  within  the  disclosure  document.' 
The  CPO  would  be  required  to  calcul.if»{ 
this  fee  and  expense  amount  for  the 
pool  based  upon  his  actual  knowledge 
or  experience,  and  if  not  known,  the" 
CPO  must  present  a  good  faith  estimate. 
If  any  fees  were  dependent  on  the 
amount  of  funds  that  the  pool  raise«I.  an 
assumed  funding  level  coidd  be  stated, 
but  the  analysis  also  would  have  to 
indicate  alternative  break-even  points 
using  the  minimum  and  maximum 
amount  of  funds  the  pool  could  raise. 

Sec.ond.  as  part  of  the  required  bnwk- 
evim  analysis  the  CPO  would  have  to 
subtract  from  the  pool's  fee  and  nxpt^nse 
tot,i!  the  amount  of  interest  incone  the 
CPO  (;xpe<  ted  the  pool  to  earn  in  it.s  first 
year.  This  caladation  would  produ!;e  a 
"gross  trading  profits  before  inceniive 
fees"  figure,  or  preliminary  gross  trading 
profits,  which  the  pool  would  havp  to 
earn  in  its  first  year  to  retain  its  initial 
net  asset  value. 

Tlii.'-d,  the  proposed  interpr»»five 
notice  would  require  a  f;FO  to 
dc'irrniiiu!  the  amount  of  addilion.-.l 
trading  profits  that  would  have  to  be 
earned  to  offset  the  amount  of  i:)«,r.i!livi> 
fet'S  whi<.h  tiit  CPO  would  f.iiar;;*;  in 
ir..)i:;'ging  the  i)0',|.  Tin.s  additioual 
triding  profit  fipure  would  b«  calculalk^l 
by  d;;term'rr;n}^  the  inceniive  r'.,«!.<;  v.  hit  h 
would  be  i.hai^ed  if  a  pool  earned  I'r.'" 
prrliuiinai-y  g-uss  ira  jii  t;  profits 
a.mcunr.  n-.y^i  then  dividin;^,  thn!  .';;,c-.i;ril 
by  ore  minus  the  inc.eiiiive  ffo 
[-('■..cntn^c!  rate.- 


'(>)r-ii-!;s'.inr>  Ki.gulat.un  4  21  rooiiin-s  tit  .M ."!•'> 
;li::st  dcliv.'.i  a  itis'  Ir-^urc  dft  iiin»;il  'r  ;i;c)!:;>«;i  iiv.) 
)'0!>!  paitK'i|Mi,i<,  f>)Tniis«;rir  KcRii!.(!J(in  <  27f.i!)i1 
ihfO'igh  (■.(■.)  ..-;::nd.ilr;:  the  a-.i!"..!  c!  anv  Rmli 

liiM.Iil.M.T'-'  licXJiJPI  lit. 

- 1(  '.i't'  j.unl  '-..,(1  .my  r-iN-i.-ijiiiim  I.  -is.  ;hi  ^  ArM.iit 
hiivr  !o  be  <  li  .irly  shmvn  and  inri|idp<i  in  ihp  f<vsi 
dm}  e\;)nn:.os  CHlr.iilation.  T.he  woi's  ir:r«:n:ivi'  itn'^ 
vidiild  '101  ti<:  int-luded  in  ihts  calcul.itiiin. 

'  Thi-  |in)pos<>d  InlcrpretivA  Notice  al«»  w»iil<l 
mjiiirf  ih.t!  .11  •;  hicHk-cvcn  ;,n.iiy>ii«  p.inii;iil4irly 
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Finally,  under  the  _ 
would  be  required  to  calcu 
amount  of  trading  income 
pool  niu.<;t  earn  for  the  poo 
value  per  unit  to  equal  its 
price  per  unit  after  one  yer 
even  analysis  also  would 
^^xpress  this  amount  as  a  , 
the  pool's  initial  selling  p 
The  NFA  believes  that  it 
tabular  presentation  of  bre, 
analysis  for  pools  would  bt 
means  of  providing  useful 
to  prospective  pool  partici^ 
•  (hey  make  their  investmeni 
The  NFA  indicates  that  its 
form  of  break-even  analysis 
used  widely  throughout  th< 
pool  industry. 

///.  Request  for  Comments 

The  Commission  request 
comment  on  NFA's  pro, 
amendment  and  Interpreti 
Compliance  Rule  2-13.  Cop 
proposed  rule  amendment 
Interpretive  Notice  will  be 
inspection  at  the  Office  of 
Secretariat.  Commodity 
Commission.  2033  K  Street, 
Washington.  1X20581, 
extent  that  the  proposal  ma 
to  confidential  treatment  as 
17  CFR  145.5  and  145.9. 
may  be  obtained  through 
the  Secretariat  at  the  above 
by  telephoning  (202)  254-6; 

Any  person  interested  in 
written  data,  views  or  a 
NFA's  proposed  rule 
Interpretive  Notice  or  with 
other  materials  submitted  b 
support  of  the  proposal  sho 
such  comments  to  Jean  A. 
Secretary,  Commodity 
Commission,  2033  K  Street, 
Washington,  EX:  20581.  by 
date. 
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Issued  in  Washington.  DC  on 
lean  A.  Webb. 

Secretary  of  the  Commission. 
|FR  Doc.  94-14479  Filed  6-14- 
SILLING  COD€  U51-01-P 


The  National  Futures  Assoc  iation's 
Proposed  Restriction  on  tti<!  Use  of 
Hypothetical  Trading  Results  in 
Promotional  Materials 

AGENCY:  Commodity  Future?  Trading 
Commission. 

ACTION:  Notice  of  proposed  rfegistered 
futures  association  rule  char  ^e 


stale  this  incentive  fee  amount  in  I 
percentage  of  profits. 
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SUMMARY:  The  National  Futures 
Association  ("NFA")  has  submitted  to 
the  Commodity  Futures  Trading 
Commission  ("Commission")  for  its 
approval,  pursuant  to  Section  17(jj  of 
the  Commodity  Exchange  Act  ("Act"),  a 
proposed  amendment  to  NFA 
Compliance  Rule  2-29.  The  proposal 
would  establish  va.-ious  restrictions  on 
the  usage  of  hypothetical  trading  re.suits 
in  pro.Tiotional  materials.  The 
Commission  has  determined  that 
publication  of  the  NFA's  proposal  is  in 
the  public  interest,  will  assist  the 
Commission  in  considering  the  views  of 
interested  persons  and  is  consistent 
with  the  purposes  of  the  Act. 

DATES:  Comments  must  be  received  by 
July  15.  1994. 

ADDRESSES:  Interested  persons  slfbuld 
submit  their  views  and  comments  to 
Jean  A.  Webb,  Secretary,  Commodity 
Futures  Trading  Commission.  2033  K 
Street.  NW..  Washington,  DC  20581. 
Telephone:  (202)  254-6314. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  P.  Van  Wagner,  Special  Counsel, 
Division  of  Trading  and  Markets, 
Commodity  Futures  Trading 
Commission,  2033  K  Street,  NW., 
Washington,  DC  20581.  Telephone: 
(202) 254-8955. 

SUPPLEMENTARY  INFORMATION: 

/.  Introduction 

By  letter  dated  March  15, 1994,  and 
received  by  the  Commission  on  March 
17,  1994,  the  NFA  submitted  to  the 
Commission  for  its  approval,  pursuant 
to  Section  17(j)  of  the  Act.  a  proposed 
amendment  to  NFA  Compliance  Rule  2- 
29.  NFA's  submission  indicated  that  it 
intended  to  make  the  proposed 
amendment  effective  upon  receipt  of 
notice  of  Commission  approval. 

//.  Description  of  NFA 's  Proposal 

NFA's  proposed  amendment  to 
Compliance  Rule  2-29  would  establish 
various  requirements  on  the  use  of 
hypothetical  trading  results  in 
promotional  materials.  NFA  members 
often  use  hypothetical  trading  results  in 
their  promotional  materials  to  describe 
how  their  trading  programs  would  have 
performed  in  the  past  based  upon 
historical  price  movements.  Current 
NFA  Compliance  Rule  2-29(b)(4) 
specifies  that  members  who  use 
hypothetical  trading  results  in  their 
promotional  material  must  include  the 
disclaimer  language  of  Commission 
Regulation  4.41(b)(1).'  NFA's 


'  Commission  Regulation  4.41(b)(l)"s  required 
disclaimer  states:  Hypothetical  or  simulated 
performance  results  have  certain  inherent 
limitations.  Unlike  an  actual  performance  record. 


Compliance  Rules  do  not  othenvise 
establish  any  specific  content 
requirements  or  restrictions  with  respect 
to  hvpothetical  results. 

The  NFA  contends  that  hypothetical 
trading  results  in  promotional  m.aterial 
can  be  misleading  to  customers  and  in 
many  cases  a  vehicle  for  customer 
abuse.  Accordingly,  the  NFA  has 
proposed  to  amend  its  Compliance  Rule 
2-29  to  establish  various  restrictions  on 
the  use  of  such  hypothetical  results. 
Under  the  proposal,  NFA  members 
who  referred  to  hypothetical  trading 
results  in  their  promotional  materials 
would  be  required  to  include 
comparable  information  regarding  their 
actual  trading  results.  Advertising 
members  with  over  a  years  experience 
directing  customer  accounts  would  have 
to  include  the  prior  performance  results 
for  all  such  accounts  over  the  past  five 
years  or  the  entire  performance  history, 
whichever  was  less.  If  a  member  using 
hypothetical  results  in  his  promotional 
material  had  less  than  one  year's 
experience  directing  customer  accounts, 
the  advertising  member  would  have  to 
include,  in  addition  to  the  entire 
performance  history  for  customer 
accounts,  the  past  performance  results 
of  his  proprietary  trading  over  the  prior 
five  years  or  the  entire  performance 
history,  whichever  was  less. 

Under  the  NFA's  proposal,  amended 
Compliance  Rule  2-29  would  continue 
to  require  that  promotional  material 
containing  hypothetical  trading  results 
include  the  disclaimer  language 
required  by  Commission  Regulation 
4.41(b)(1).  The  proposal's  restrictions 
would  not  apply  to  promotional 
material  which  was  directed  exclusively 
to  persons  who  were  Qualified  Eligible 
Participants  under  Commission 
Regulation  4.7. 

The  NFA  believes  that  its  proposed 
amendment  would  ensure  that 
customers  will  be  provided  with 
practical  information  with  which  to 
assess  hypothetical  trading  results  as 
customers  would  be  able  to  take  into 
account  a  member's  actual  trading 
results  when  evaluating  a  member's 
preferred  hypothetical  results. 

III.  Request  for  Comments 

The  Commission  requests  public 
comment  on  NFA's  proposed 
amendment  to  Compliance  Rule  2-29. 


simulated  results  do  not  represent  actual  trading. 
Also,  since  the  trades  have  not  actually  been 
executed,  the  results  may  have  under-or-over 
compensated  for  the  impact,  if  any,  of  certain 
market  factors,  such  as  lack  of  liquidity.  Simulated 
trading  programs  in  general  are  also  subject  to  the 
fact  that  they  are  designed  with  the  benefit  of 
hindsight.  No  representation  is  being  made  that  any 
account  will  or  is  likely  to  achieve  profits  or  losses 
similar  to  those  shown. 
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Copies  of  NFA's  proposed  nde 
smendment  will  be  available  for 
inspe<:tion  at  the  Office  of  the 
Secretariat,  Commodity  Futures  Trading 
Commission,  2033  K  Street,  NW., 
Washington,  DC  20581,  except  to  the 
extent  ihat  the  proposal  may  be  entitled 
•o  confidential  treatment  as  set  forth  in 
17  C.F.R.  145.5  and  145.9.  Copies  also 
may  he  obtained  through  the  Office  of 
the  Sei:retariat  at  the  above  address  or 
by  telephoning  (202)  254-631-:. 

Any  person  interested  in  submitting 
written  data,  views  or  ar^^timents  on 
NFA's  proposed  rule  amendment  or 
with  respect  to  other  materiEls 
submitted  by  the  NFA  in  support  of  the 
proposal  should  send  such  commrnfs  to 
jean  A.  Webb,  Secretary,  Con)modity 
Futures  Trading  Commission,  20.?3  K 
Street,  NW.,  Washington.  DC  20.'")H1.  by 
the  specified  date. 

Is.siii!d  in  Wa.^hingfijii,  D<'»)n  Judi-  H  l!#«t4. 
Jean  A.  Webb, 

Scisreliiry  ofthn  Cotnmissinn. 
II  R  D«x:.  »4   14478  Filed  »>-14-«l4;  H:4.S  .Tn| 
BiSiog  Code  e3S1-01-P 
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DEPARTMENT  OF  DEFENSE 

Public  Information  CoUectton 
Requirement  Submitted  to  the  Office  of 
Management  and  Budget  (0MB)  tor 
Review 

ACTION:  Notice. 

Thb  Defvjrtment  of  Defense  hns 
submitted  toOMB  for  clearanre,  th«> 
foMuvving  proposal  for  collection  of 
i.iformation  under  the  provisions  of  the 
P.ipenvork  Reduction  Act  (44  U.S.C. 
ihapter  35). 

Tith:  National  Sect-iity  Kdu«-.ition 
Frogrsm  iNSEP)  Grant.s  to  Inst  it  iil  ions 
f<>r  HfghfT  Education. 

Typf.  of  Request:  New  collection. 

Numbti  of  Respond f.nl a:  200. 

Responses  per  Respondent:  1.2.i. 

Annual  Responses:  250. 

Avi'mgH  Burden  per  Res/ynnsi::  H 
hours. 

AniHiC.I  Burden  Hours:  2,000. 

A'pff/.N  and  Uses:  The  inforniiiJiim 
collected  hereby,  will  be  used  by 
independent  panels  of  reviewer;;  \o 
dw  ide  the  relative  merit  of  proposals 
stih.mir.ed  for  grants  under  the  Frojiram. 

Affected  Public:  Businesses  or  other 
for-profit;  non-profit  instiUitlon.s. 

Frequency:  On  o<x:asion. 

Respondent's  Oblignlinn:  Reijuirtid  to 
obtain  or  retain  a  benofit. 

OMB  Desk  Officer:  Mr.  E.lw.ird  C. 
Springer. 

Written  comments  and 
rec:ommendations  on  the  proposed 
infonnation  col!ei-,tion  should  b«'  s«;nt  to 


Mr.  Springer  at  the  Office  of 
Management  and  Budget,  Desk  Offi«^r 
for  DoD,  room  3235,  New  Exei;utive 
Office  Building,  Washington,  DC  20503. 

DOD  Clearance  Offictr.  Mr.  William 
P.  Pearce. 

Written  requests  for  copies  of  the 
information  collection  proposal  should 
be  sent  to  Mr.  Pearce,  WHS/DIOR.  1215 
Jefferson  Davis  Highway,  suite  1204, 
Arlington,  VA  22202-4302. 

DaliMl;  )une  9, 1994. 
Palrioa  L.  Toppings, 
Ahernatfi  OSD  Federal  flegisier  Liiiison 
Officer,  Department  of  Dejense. 
jFR  D(k:.  94-14466  Filoil  »>-14-«M;  8:4."i  amj 
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Public  Information  Collection 
Requirement  Submitted  to  0MB  for 

Review 

ACTION:  ^Jotice. 


The  Department  ofDefen.se  has 
submitted  to  O.MB  for  clearance  the 
following  proposal  for  collection  of      - 
information  under  the  provisions  ofthe 
Paperwork  Reduc-tion  Act  (44  V.S.C.. 
•  hapter  a.^). 

Title  and  Applicable  OMB  (>)ntrol 
Number:  Defense  F.AR  Supplement,  227, 
Paieiits.  Data  and  Copyrights;  OMB 
Control  Number  0704^240. 

Type  of  Request:  Extension  of  a 
previously  approved  col.'wfion. 

Average  Burden  Hours/Minutes  per 
Response:  79  hours  and  28  minutes. 
Responses  per  Respondent:  1 . 
Number  of  Respondents:  1R,5F,0. 
Annual  Burden  Hours  Uaciudin^ 
R'^iordkeepng):  2,^07,240. 
Annual  Rcponses:  16,.i60. 
Nieds  and  L'.svv;  This  request 
ctmcerns  information  colleutioii  and 
recordkeeping  requirements  ndaled  to 
Techniial  Data,  .Sf>fl\vare,  Copyiij;h<s, 
and  Contracts. 

Afflicted  Public:  Business's  or  »)ther 
for-profit,  non-profit  institutions,  and 
.small  biisinpssps  or  organizations. 
Frequency:  On  occa.sion. 
Respondents  Ohlicatinn:  Rt-^iiired  to 
obfaiii  or  retain  a  benefit. 

Desk  Officer:  Mr.  i'eler  N.  Wimss. 
Written  comments  and 
re(;onui)en«iations  on  the  proposed 
information  colie(;tion  should  be  sen",  to 
Mr.  Wtiss  at  the  Office  of  .Manigcinont 
and  Budget,  Desk  Officer  for  iXJD,  room 
.3235,  New  Executive  OrTice  Bnildiug, 
Washrngton,  DC  20503. 

DOD  Clearance  Officer:  Mr.  Wiillam 
P.  Pearce.  Written  reqt^e.sts  for  copies  of 
the  information  rx>lIection  proposal 
should  be  sent  to  Mr.  Pearce,  WHS/ 
DIOR,  1215  Jefferson  Davis  Highway, 
suite  12Q^,  Arlington,  Virginia,  22202- 
4302. 


Dated:  )iinc  9, 1994.  '| 

Patricia  L.  Toppings,  'j 

Alternate  ( )SD  hederal  Pef^ister  Liaison 
Officer.  Department  of  Defense. 
IFR  Do.\  94-14467  Filed  6-i)4-94;  8;4.S  .iinj 
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Department  of  the  Army 

Army  Science  Board;  Closed  MceUng 

In  .nccordam*  with  Serlion  10{aM2)  «.l 
thti  Federal  Advisory  Committpe  Arl 
(Pub.  L.  92-4f)3),  announcement  is 
made  ofthe  following  Committee 
Mewling: 

Nnnw  of  Cnmmittife:  Army  S«:iHn«i' 
Board  (ASB). 

Date  of  Meeting:  6-7  July  1994. 

Time  of  Meeting:  0800-1 730 
(c;lu.ssified). 

Place:  Pentagon,  Washington.  DC. 

Agenda:  The  Army  S<;ien«»  Boaril's 
1994  Summer  Study  Oii  "C^Iapabilitles 
Needed  to  Counter  Current  and 
Evolving  Threat"  will  meet  to  dis«  irss 
advanced  and  novel  te<  hnology 
for.xrasts,  operational/analytical  mo«le!s 
and  metho<iologies.  strategic  mobility/ 
deployment,  operational  enhnncrmenfs 
of  digitization,  and  future  fon» 
strui:tiire  concepts.  This  meeting  w  ill  b.; 
closed  to  the  public  in  accordanr^  with 
Section  .sr)2b{f:)  of  Title  .5,  U.S.C. 
specificallv  subparagraph  (1)  ther^-ol. 
.ind  Title  5.  U.S.C.  Appendix  2. 
stihsection  10(d).  The  unclassified  ,-=  id 
cin.ssified  matters  to  be  discussed  are  so 
ioRxfrirahly  intertwined  so  as  to 
pn^:l»ido  opening  all  porfio.as  ofthe 
nipeting.  The  ASB  Administrative 
Onii:er  .Sally  Warner,  may  Im?  ront.uli  d 
for  further  information  at  (703)  Wr^ 
0781 

Sally  A.  Warner, 

AHinini':tnilive Offit:,-r,  Army  SrieiH-''  Ihiml 
|FH  Dim;  94-1'549  Fil»d  6-14-94;  B^.-i  :mi| 
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Anny  Science  Board;  Closed  Meeting 

In  .•ic».ordan«.e  with  Section  1()(;i}(2)  itl 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  n2— 4r>.'j),  announcement  i.s 
made  of  the  fdllovving  (Aimmittrn; 
Meeting: 

Name  of  Cointnittee:  Army  St.ii.'iti  •• 
Bo.frd  (ASB). 

Duie  of  Meeting:  30  June  l<i94. 

7';nfe  ofMiufting:  0800-1500. 

Place:  Pentagon,  Washington,  DC. 

Agendn:The  Army  Science  Bojird  s 
Independent  Assessment  of  "Missile 
Shi;lf  Utfi"  will  meet  for  dis4:ussion 
loinistMi  on  the  review  of  previously 
collei.ted  data  concerning  missile  slitdl 
lifo,  meet  with  the  sponsor  to  disi-.tis.s 
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their  findings  to  date,  and 

a  final  report.  This  meetinj 

closed  to  the  public  in  accyrdance 

Section  552b(c)  of  Title  5. 

specifically  subparagraphs 

thereof,  and  Title  5,  U.S.C 

subsection  10(d).  Thp 

classified  matters  to  be  disi : 

inextricably  intertwined  sc 

pre<:lude  opening  all  porti(  ns 

meeting.  The  ASB  Administrative 

Officer  Sally  Warner,  may 

for  further  information  at  ( 

0781. 

Sally  A.  Warner, 

Administrative  Officer  Army  Sjr/ence  Board. 

IFR  Doc.  94-14550  Filed  6-14  -94:  8:45  ami 
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Department  of  the  Navy 

Naval  Research  Advisory  Committee; 
Meeting 
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Pursuant  to  the  provision  s 
Federal  Advisory  Commi 
U.S.C.  App.  2),  notice  Is " 
that  the  Naval  Research 
Committee  Panel  on  Mode 
Simulation  will  meet  on  Ju 
23.  1994.  The  meeting  will 
The  Center  for  Naval  Analy 
Corporation.  4401  Ford  A 
Alexandria.  Virginia.  The 
will  commence  at  8  a.m. 
at  5:30  p.m.  on  June  21;  the 
session  will  commence  at  8 
terminate  at  5  p.m.  on  June 
third  session  will  commence 
and  terminate  at  3  p.m.  on  ] 
1994.  All  sessions  of  the 
open  to  the  public. 

The  purpose  of  the  meeti 
provide  the  Department  of 
with  an  assessment  of  the 
high  fidelity  models  and 
Distributed  Simulation 
enhance  Department  of  the 
and  evaluation,  and 
programs.  The  panel  will 
utilization  of  modeling  and 
Advanced  Distributed  Si 
identify  key  areas  that  wou 
from  an  investment  in  mod(  1 
simulation/Advanced  Distri 
Simulation;  identify  candid 
demonstration  projects  to  e 
modeling  and  simulation/ 
Distributed  Simulation  util 
the  strengths  and  weakness^  s 
modeling  and  simulation/AI 
Distrihuted  Simulation 
from  a  Department  of  the 
perspective;  and  recommen 
research  areas  related  to 
simulation/Advanced 
Simulation  technologies  that  warrant 
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investments  by  the  Department  of  the 
Navy. 

The  meeting  will  include  briefings 
and  discussions  relating  to  U.S.  Navy 
and  Marine  Corps  operational  and 
developmental  te.st  and  evaluation 
processes  and  case  studies;  and 
applications  of  modeling  and  simulation 
from  industry  and  U.S.  Army 
perspectives. 

This  Notice  is  being  published  late 
because  of  administrative  delays  which 
constitute  an  exceptional  circumstance, 
not  allowing  Notice  to  be  published  in 
the  Federal  Register  at  least  15  days 
before  the  date  of  the  meeting. 

For  further  information  concerning 
this  meeting  contact:  CAPTAIN  Michael 
Brinkac.  USN.  Office  of  Naval  Research. 
Ballston  Center  Tower  One.  800  North 
Quincy  Street.  Arlington,  VA  22217- 
5660.  Telephone  Number:  (703)  696- 
4870. 

Dated:  June  10, 1994. 

Lewis  T.  Booker,  Jr., 

LCDR.  JAGC.  USN.  Federal  Register  Liaison 
Officer. 

IFR  Doc.  94-14598  Filed  6-14-94:  8:45  am) 
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DEPARTMENT  OF  EDUCATION 

Proposed  Information  Collection 
Requests 

AGENCY:  Department  of  Education. 
ACTION:  Notice  of  proposed  information 
collection  requests. 


SUMMARY:  The  Acting  Director. 
Information  Resources  Management 
Service,  invites  comments  on  proposed 
information  collection  requests  as 
required  by  the  Paperwork  Reduction 
Act  of  1980. 

DATES:  An  expedited  review  has  been 
requested  in  accordance  with  the  Act, 
since  allowing  for  the  normal  review 
period  would  adversely  affect  the  public 
interest.  Approval  by  the  Office  of 
Management  and  Budget  (0MB)  has 
been  requested  by  June  17. 1994. 
ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Dan  Chenok.  Desk  Officer, 
Department  of  Education.  Office  of 
Management  and  Budget,  725  17th 
Street  NW..  room  3208.  New  Executive 
Office  Building,  Washington.  DC  20503. 
Requests  for  copies  of  the  proposed 
information  collection  request  should  be 
addressed  to  Patrick  J.  Sherrill, 
Department  of  Education,  400  Maryland 
Avenue,  SW.,  room  5624,  Regional 
Office  Building  3,  Washington,  BC 
20202-4651. 


FOR  FURTHER  INFORMATION  CONTACT: 
Patrick  J.  Sherrill,  (202)  708-8196. 
SUPPLEMENTARY  INFORMATION:  Section 
3517  of  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C.  chapter  3517)  requires 
that  the  Director  of  0MB  provide 
interested  Federal  agencies  and  persons 
an  early  opportunity  to  comment  on 
information  collection  requests.  OMB 
may  amend  or  waive  the  requirement 
for  public  consultation  to  the  extent  that 
public  participation  in  the  approval 
process  would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perfonn  its 
statutory  obligations. 

The  Acting  Director,  Information 
Resources  Management  Service, 
publishes  this  notice  with  the  attached 
proposed  information  collection  request 
prior  to  submission  of  this  request  to 
OMB.  This  notice  contains  the  following 
information:  (1)  Type  of  review 
requested,  e.g.,  expedited:  (2)  Title;  (3) 
Abstract;  (4)  Additional  Information;  (5) 
Frequency  of  collection;  (fi)  Affected 
public;  and  (7)  Reporting  and/or 
Recordkeeping  burden.  Because  an 
expedited  review  is  requested,  a 
description  of  the  information  to  be 
collected  is  also  included  as  an 
attachment  to  this  notice. 

Dated:  June  10.  1994. 
Mary  P.  Liggett, 

Acting  Director.  Information  Resources 
Management  Service. 

Office  of  Postsecondary  Education 

Type  of  Review:  Expedited. 

Title:  Application  and  Continuation 
Application,  Reports,  and 
Recordkeeping  for  the  National  Science 
Scholars  Program. 

Abstract:  Individuals  use  the  selection 
criteria  to  apply  for  a  Federal 
scholarship.  State  Nominating 
Committees  use  the  information  to 
evaluate  the  applications  and  nominate 
scholars.  Institutions  use  the  forms  to 
apply  for  continuation  awards  tor 
continuing  scholars  and  to  repo.-l  on  the 
status  of  the  program. 

Additional  Information:  ED  is 
requesting  an  Expedited  approval  by 
OMB  in  order  to  announce  the 
competition  for  FY  1995.  This 
application  is  currently  approved,  but  a 
resubmission  is  necessary  in  order  to 
comply  with  a  White  House  mandate  to 
request  additional  information.  The 
normal  clearance  process  under  the 
Paperwork  Reduction  Act  will  not  allow 
the  applicants  the  required  time  to 
complete  the  application  process  prior 
to  the  October  31, 1994  closing  date.  ED 
has  requested  an  OMB  approval  of  June 
17.  1994. 


Frequency:  Annually. 

Affected  Public:  Individuals  or 
households;  State  or  local  governments; 
non-profit  institutions. 

Reporting  Burden:  Responses:  22,841 ; 
Burden  Hours:  367,493. 

Recordkeeping  Burden: 
Recordkeepers:  56;  Burden  Hours:  168. 

IFR  Doc  94-14589  Filed  ti-14-'M:  «:45  iiiii| 
BILLING  CODE  4000-01-M 
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DEPARTMENT  OF  ENERGY 

Compliance  With  the  National 
Environmental  Policy  Act:  Record  of 
Decision  for  Continued  Operation  of 
Naval  Petroleum  Reserve  No.  1  (Elk 
Hills),  Tupman,  CA 

AGENCY:  Department  of  Energy. 
ACTION:  Record  of  decision. 


SUMMARY:  Pursuant  to  the  Council  on 
Environmental  Quality  regulations  (40 
CFR  parts  1500-1508),  which 
implement  the  procedural  provisions  of 
the  National  Environmental  Policy  Act 
(NEPA),  and  the  U.S.  Department  of 
Energy  National  Environmental  Policy 
Act  regulations  (10  CFR  part  1021),  the 
Department  of  Energy,  Office  of  Fossil 
Energy,  is  issuing  a  Record  of  Decision 
on  the  continued  operation  of  Naval 
Petroleum  Reserve  No.  1,  Kern  County. 
California.  The  Department  of  Energy 
has  decided  to  continue  current 
operations  at  Naval  Petroleum  Reserve 
No.  1  and  implement  additional  well 
drilling,  facility  development  projects 
and  other  activities  necessary  for 
continued  production  of  Naval 
Petroleum  Reserve  No.  1  in  accordance 
with  the  requirements  of  the  Naval 
Petroleum  Reserves  Production  Act  of 
1976  (Pub.  L.  94-258).  The  final 
Supplemental  Environmental  Impact 
Statement,  entitled  "Petroleum 
Production  at  Maximum  Efficient  Rate, 
Naval  Petroleum  Reserve  No.  1  (Elk 
Hills),  Kern  County,  California  (DOE/ 
SEIS-01 58),"  was  released  on 
Septumbor  3,  1993. 

ADDRESSES:  To  receive  a  copy  of  the 
final  Supplemental  Environmental 
Impact  Statement  or  Record  of  Decision, 
please  contact  Mr.  James  C.  Killen, 
Director,  Planning,  Analysis,  and 
Program  Support  Division,  U.S. 
Department  of  Energy,  Naval  Petroleum 
Reserves  in  California,  Tupman, 
California,  93276,  (805)  763-6038. 
FOR  INFORMATION  ON  THE  NATIONAL 
ENVIRONMENTAL  POLICY  ACT  PROCESS: 
Contact  Ms.  Carol  M.  Borgstroni, 
Director,  Office  of  National 
Environmental  Policy  Act  Oversight. 
U.S.  Department  of  Energy,  lOOO 


Independence  Avenue,  SW., 
Washington,  DC,  20585.  (202)  586-4600 
or (800) 472-2756. 
SUPPLEMENTARY  INFORMATION:  Naval 
Petroleum  Reserve  No.  1  (NPR-l)  is  a 
large  oil  and  gas  field  of  approximately 
74  square  miles  (47,409  acres)  lo<;ated 
about  25  miles  southwest  of  Bakersfield 
in  Kern  County,  California.  NPR-l, 
which  was  established  by  Executive 
Order  in  1912  for  National  defense 
purposes,  is  jointly  owned  and  operated 
by  the  Federal  Government  under  the 
jurisdiction  of  the  Department  of  Energy 
(DOE),  and  Chevron  U.S.A.  Inc. 
pursuant  to  a  Unit  Plan  Contract  that 
became  effective  in  1944.  The 
Government  has  a  78  percent  interest 
(approximately)  in  NPR-l  hydro<;arbon 
production  and  Chevrons  interest  is 
approximately  22  percent.  Currently, 
the  Government's  share  of  NPR-l  oil 
production  is  sold  on  the  open  market, 
with  proceeds  deposited  in  the  U.S. 
Treasury,  and/or  transferred  to  the  U.S. 
Strategic  Petroleum  Reserve  for  storage 
as  protection  against  future  oil  supply 
disruptions.  NPR-l  natural  gas 
production  is  either  processed  into 
natural  gas  liquids  for  sale  on  the  open 
market,  or  reinjected  into  NPR-i 
hydrocarbon  reservoirs  for  pressure 
maintenance  and/or  enhanced  oil 
recovery. 

NPR-l  was  maintained  in  essentially 
a  shut-in  reserve  status  until  the  mid- 
1970's  when  Congress,  in  response  to 
the  Arab  Oil  Embargo  of  1973.  passed 
the  Naval  Petroleum  Reserves 
Production  Act  of  1976  (Pub.  L.  94- 
258),  which  directed  that  NPR-l,  the 
adjacent  NPR-2,  and  NPR-3  in 
Wyoming,  be  produced  for  an  initial 
period  of  6  years  at  the  maximum 
efficient  rate.  Under  the  Act,  maximum 
efficient  rate  means  the  maximum  rate 
of  hydrocarbon  production  that 
optimizes  economic  return  and  ultimate 
hydrocarbon  recovery.  Public  Law  94- 
258  also  provided  the  President  with  the 
authority  to  continue  production  from 
the  Reserves  beyond  the  initial  6  years 
for  an  additional  and  unlimited  number 
of  increments  of  up  to  three  years  each. 
For  each  added  period  of  production, 
the  President  must  certify  to  Congress 
that  it  remains  in  the  National  interest 
to  continue  producing  the  Reserves. 
Currently,  the  Naval  Petroleum  Resen-es 
are  authorized  for  maximum  efficient 
rate  production  through  April  5,  1997. 

Approximately  700  million  barrels  of 
oil  and  200  million  gallons  of  natural 
gas  liquids  have  been  produced  from 
NPR-l  hydrocarbon  reservoirs  since  the 
field  was  opened  up  to  full  development 
in  1976.  In  1992,  NPR-l  became  only 
the  13th  domestic  oil  field  to  produce  a 


cumulative  total  of  1  billion  barrels  of 
oil  since  its  initial  development  began 
in  1912.  Since  1976.  revenues  in  excess 
of  $15  billion  have  been  deposited  into 
the  U.S.  Treasury  from  NPR-l 
operations.  In  1988,  NPR-l  hydro,  arbon 
reserves  were  estimated  to  be 
approximately  524-831  million  barrels 
of  oil  and  1,790-2.497  billjon  cubic  fnt^t 
of  natural  gas. 

In  1979,  DOE  published  an 
Environmental  Impact  Statement  (ELS) 
(DOE/EIS-0012)  which  described  the 
existing  environment  at  NPR-l  and 
analyzed  the  petroleum  development 
activities  that  were  anticipated  at  thai 
time.  The  development  activities 
described  and  evaluated  included  the 
drilling  of  approximately  350  new  oil, 
gas  and  water  wells;  construction  ol  two 
new  Lease  Automatic  Custody  Transfer 
facilities;  construction  of  two  gas 
facilities  to  process  up  to  700  million 
cubic  feet  per  day  of  wet  natural  gas; 
construction  of  wastewater  facilities 
capable  of  disposing  of  approx imalelv 
30,000  barrels  per  day  of  produced 
water;  and  construction  of  an  additional 
40,000  square  feet  of  building  space  for 
administration  and  other  support 
facilities.  Implementation  of  these 
activities  increased  NPR-l 's  oil 
production  to  a  peak  level  of 
approximately  181,000  barrels  per  day 
by  July.  1981.  Oil  production  at  NPR- 
1  has  declined  since  then  to  the  current 
level  of  approximately  65,000  barrels 
per  day.  NPR-l  currently  produces 
approximately  299-320  million  cubic 
feet  per  day  of  natural  gas  and  proce.sses 
379.000-456,000  gallons  per  day  of 
natural  gas  liquids  (propane,  butane  and 
natural  gasoline). 

In  an  Environmental  Assessment 
prepared  in  1985  (DOE/EA-0261).  DOK 
described  the  potential  environmental 
impacts  that  could  result  from 
implementation  of  a  pilot  steamflood 
project  of  the  Shallow  Oil  Zone  at  NPR- 
1.  The  Shallow  Oil  Zone  pilot 
steamfiood  project  subsequently  was 
implemented  and  a  large  expansion  of 
this  project  is  proposed  and  analyzed  in 
the  final  Supplemental  Environmental 
Impact  Statement  (SEIS).  In  1987,  DOE 
prepared  another  Environmental 
Assessment  (DOE/EA-0334)  which 
described  the  potential  impacts  that 
could  result  from  the  divestiture  of 
NPR-l  and  NPR-3.  Implementation  ol 
this  action  would  require  a 
Congressional  directive,  which  has  not 
occurred. 

Primarily  as  a  result  of  the  need  to 
drill  additional  oil,  gas,  and  water  wells 
at  NPR-l,  expand  the  Shallow  Oil  Zone 
steamflood  project,  expand  natural  gas 
operations,  and  reduce  power  costs  and 
air  pollution  emissions  by  constriictin.^ 
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a  cotjeneration  facility,  the  c  ecision  was 
riind^to  prepare  a  Supplerm  mt  to  the 
1Q79  EIS  to  analyze  the  env  ronmental 
impact  of  these  and  othRr  pioposed 
actions.  Accordingly.  DOE  f  ublished  a 
Notice  of  Intent  annoiincino  its  derision 
in  the  Federal  Register  on  fi  pril  4.  1988 
('>:^  FR  10922).  Pursuant  tot  '.e  Notice  of 
Intent,  three  public  scopin?  Tieetings 
were  held  in  April  1988  nnc  the  issues 
and  concerns  raised  by  the  f  ublic  were 
ii':ed  in  the  development  of  he  SEIS. 
The  ba-sis  for  the  SEIS  is  the  April  1989 
NPR-1  Long  Range  Plan,  which 
de.scribes  a  myriad  of  plannt  d 
operations  and  developmeni  projects, 
maintenance  activities,  and 
environmental  protection  in  tiatives 
over  the  next  25-30  years.  A  description 
and  evaluation  of  the  existin  ^  NPR-1 
environment  also  was  provi(  ed  in  the 
SEIS  to  assess  the  level  of  itj  pacts,  if 
any.  that  resulted  from  the  N  ?R-1 
activities  that  were  impleme  ited 
following  publication  of  the  1979  EiS 

In  May  1992,  DOE  publish  ?d  and 
distributed  approximately  2(  0  copies  of 
the  draft  SEIS.  A  Notice  of  A  .-ailability 
of  the  draft  SEIS  and  an  annc  uncement 
of  a  public  hearing  in  Bakers  ield. 
California  on  June  24,  1992  v  as 
published  in  the  Federal  Re^  ister  on 
June  5,  1992  (57  FR  24038).  ( Inly  one 
speaker  provided  oral  testimi  my  at  the 
public  hearing.  DOE  receivec  122 
written  comments  from  13  gt  vernment 
agencies  and  interested  individuals 
during  the  55-day  comment  j  eriod 
following  publication  of  the  !  Joti(.^  of 
Availability.  DOE  considerec  and 
responded  to  all  comments  o  i  the  draft 
SEIS  in  the  development  oft  le  final 
SEIS.  A  transcript  of  the  pub  ic  hearing 
and  all  written  comments  on  :he  draft 
SEIS  were  included  in  the  final  SEIS. 

The  final  SEIS  on  the  prop(  ised  action 
was  released  in  August  1993.  A  Notice 
of  Availability  of  the  docume  it  was 
published  in  the  Federal  Reg  ster  on 
September  3,  1993  (58  FR  46?  69)  w  hich 
announced  an  incorrect  due  c  ate  for 
comments  of  October  18,  199  i.  An 
amended  Notice  of  Availabili  y 
subsequently  was  published  in  the 
Federal  Register  on  Septemb<  r  17.  1993 
(.i8  FR  48650)  revising  the  du  j  date  to 
October  5. 1993.  Of  eight  comnent 
letters  received  on  the  final  S  :IS.  only 
tfie  Environm.ental  Protection  Agency 
(EPA)  and  a  local  consultant 
commented  on  substantive  is'ues.  EPA 
reiterated  concerns  about  the  nethod 
used  to  compare  impacts  of  th  e 
proposed  action  and  altemati'  es. 
completion  of  the  final  Biojog  cal 
Opinion  for  the  proposed  actiim. 
ingestion  of  oil  field  chemical ;  by  site 
wildlife,  waste  minimization,  wetlands 
dt'lineation,  air  quality,  and  si  mp 


closures,  and  recommended  deferring 
expanding  operations  that  may  impact 
groundwater  quality  in  the  northeast 
portion  of  the  site.  EPA  also 
recommended  discussing  in  the  Record 
of  Decision  the  feasibility  of  re-entering 
shut-in  wells  as  an  option  to  drilling 
new  wells  to  increase  production. 
Michael  R.  Rector,  a  local  water 
resources  con.sultant,  raised  concerns 
about  groundwater  mining  and  com- 
mented that  groundwater  dow^ndip  from 
site  produced  water  disposal  wells 
should  be  analyzed  for  the  presence  of 
benzene,  toluene  and  xylenes. 

With  the  exception  of  the  comments 
regarding  comparison  of  alternative 
action  impacts,  deferring  operations  in 
tlie  northeast  portion  of  the  site,  and  the 
feasibility  of  re-entering  shut-in  wells, 
all  concerns  have  been  addressed  in  this 
Record  of  Decision  under  Major 
Environwental  Impacts  and  Mitigation 
(Action  Phn. 

With  regard  to  the  comparison  of 
alternatives.  EPA  commented  that  it 
stands  by  its  earlier  comment  on  the 
draft  SEIS  that  impacts  associated  with 
the  no  action  alternative  should  be  the 
basis  for  the  comparison  of  alternative 
action  impacts.  DOE  maintains  that  the 
methodology  used  in  the  SEIS  is  the 
same,  substantively,  as  that  advocated 
by  EPA.  This  is  explained  as  follows.  It 
is  EPA's  opinion  that  in  comparing 
impacts  between  alternatives,  the  no 
action  alternative  should  be  the  baseline 
for  the  comparison.  For  example,  if  no 
action  has  an  impact  of  X,  and  the 
proposed  action  has  an  impact  of  X+Y. 
then  comparisons  of  these  two 
alternatives  should  state  that  the 
impacts  of  the  proposed  action  are  Y 
greater  than  no  action.  In  contrast,  the 
SEIS  sometimes  makes  this  comparison 
by  stating  that  no  action  has  an  impact 
that  is  X  less  than  the  proposed  action. 
DOE  believes  that  either  comparison 
satisfies  the  requirement  under  40  CFR 

1 -".02.14 to  present  the 

environmental  impacts  of  the  proposal 
and  the  alternatives  in  comparative 
form,  thus  s!-iarply  defining  issues 

*  *.".  Impacts  from  existing 
operations  comprising  no  action  are 
presented  in  detail  in  §3.0.  "Existing 
Environment."  Impacts  of  the  proposed 
action  and  the  modified  proposed  action 
are  presented  in  detail  in  §4.0, 
"Environmental  Impacts  of  the 
Proposed  Action  and  Alternatives."  A 
summar)'  of  the  elements  and  impacts  of 
no  action,  the  proposed  action,  and  the 
modified  proposed  action  are  presented 
in  comparative  form  by  Tables  2.0-1 
and  2.0-2  in  §  2.0.  "Alternatives."  These 
tables,  together  with  supporting  text, 
result  in  a  form  that  sharply  contrasts 


differences  between  alternatives,  as 
required. 

Regarding  the  comment  on  Uie 
northeast  portion  of  the  site.  DOE  is  not 
proposing  to  expand  operations  that 
may  impact  groundwater  quality  in  that 
area.  The  only  activities  planned  in  this 
area  are  remediation  or  facility  repair 
and  replacement  projects  that  are 
designed  to  enhance  the  level  of 
environmental  protection.  These 
projects  are  routinely  evaluated  for 
environmental  impacts,  including 
groundwater  impacts,  as  a  matter  of 
standard  practice  prior  to  their 
implementation. 

The  use  of  existing  shut-in  oil 
production  wells  for  other  purposes 
such  as  waterflood,  gas  injection  or  in 
the  development  of  underlying/ 
overlying  oil  or  gas  zones  can  provide 
a  significant  capital  savings  and, 
therefore,  is  always  given  serious 
consideration  at  NPR-1.  Prior  to  the 
formal  abandonment  of  any  shut-in 
wells,  a  determination  is  made  that  the 
well  cannot  serve  any  other  useful 
purpose.  Table  1.2-3  of  the  final  SEIS 
indicates  that  382  new  wells  would  be 
completed  through  the  year  2025  under 
the  proposed  action.  In  comparison,  for 
this  same  time  period,  the  proposed 
action  would  involve  a  total  of  571 
conversions  of  existing  wells  to  a 
different  use. 

Alternatives  Considered 

Three  alternatives  were  evaluated  in 
the  SEIS:  Proposed  Action,  No  Action 
(Alternative  1).  and  Modified  Proposed 
Action  (Alternative  2).  In  addition. 
Alternative  3  (Nonsteam flood  Tertiary 
Oil-Recovery  Strategies)  and  two  other 
alternatives  were  initially  considered 
and  dismissed  from  further  evaluation. 

Proposed  Action 

The  proposed  action  is  to  continue 
operating  NPR-1  in  accordance  with  the 
requirements  of  the  Naval  Petroleum 
Reserves  Production  Act  of  1976  by 
implementing  the  activities  described  in 
the  1989  NPR-1  Long  Range  Plan.  This 
includes  the  operation  and  maintenance 
of  all  existing  facilities;  a  program  to 
drill,  redrill,  or  deepen  approximately 
382  wells.  148  of  which  would  be  for 
the  phased  500-acre,  625  million  British 
.  thermal  units  per  hour  Shallow  Oil 
Zone  steamflood  project;  a  program  to 
perform  approximately  2.663  well 
remedial  jobs  as  needed  to  ensure 
efficient  operation  and  maintenance  of 
approximately  2,697  wells;  a  program  to 
recycle  produced  water  to  the  maximum 
extent  technically  and  economically 
feasible  for  use  as  source  water  for 
waterflood  operations;  a  program  to 
abandon  approximately  1,080  wells; 


construction  and  operation  of 
approximately  46,250  horsepower  of 
additional  gas  compression  for  gas-lift 
and  gas-injection  projects  (37,500 
horsepower  gas;  8,750  horsepower 
electric);  construction  and  operation  of 
compression  and  processing  facilities  to 
compress,  transport  and  process  up  to 
an  additional  100-150  million  cubic  feet 
per  day  of  gas  (fourth  gas  plant); 
construction  of  new  facilities  and 
increased  use  of  existing  facilities  to 
expand  waterflood  operations  by 
approximately  106.000  barrels  per  day; 
construction  and  operation  of  a  42- 
megawatt  cogeneration  facility; 
construction  and  operation  of  a   *" 
170,000-220,000  gallon  per  day  butane 
isomerization  facility;  a  program  to 
investigate,  remediate,  or  otherwise 
manage  numerous  old  inactive  waste 
sites;  a  program  to  reclaim  by  1998 
approximately  1,045  acres  of  disturbed 
lands  not  needed  for  current  or  future 
NPR-1  operations;  the  permitting  of 
third  parties  to  construct,  operate  and 
maintain  pipelines,  conduct  geophysical 
surveys  and  perform  other  necessary  oil- 
field related  activities  on  NPR-1;  and 
the  continued  implementation  of  a 
comprehensive  environmental 
protection  program. 

Alternative  1:  No  Future  Development 
(No  Action) 

This  alternative  provides  for 
continued  production  of  NPR-1  by 
operating  and  maintaining  existing 
wells  and  facilities  only.  It  does  not 
include  any  new  development  projects 
needed  to  enhance  efficiency  or  off-set 
natural  production  declines  (no  new 
drilling,  enhanced  recovery, 
cogeneration.  etc.).  It  does  include  all 
maintenance  projects,  facility 
development  projects  and 
environmental  protection  initiatives 
included  in  the  proposed  action  that  are 
necessary  for  maintaining  the  safety  and 
quality  of  the  NPR-1  environment. 

Alternative  2:  Proposed  Action 
Excluding  the  Shallow  Oil  Zone 
Steamflood  Expansion,  Gas  Processing 
Expansion,  and  Cogeneration  Project 
(Modified  Proposed  Action) 

This  alternative  provides  for  all 
activities  included  in  the  proposed 
action,  except  that  the  148-welI,  500- 
acre  Shallow  Oil  Zone  steamflood 
expansion  would  not  be  implemented; 
expansion  of  NPR-1 's  gas  processing 
capacity  by  100-150  million  cubic  feel 
per  day  (fourth  gas  plant)  would  not  be 
undertaken;  and  the  42-megawatt 
cogeneration  plant  would  not  be 
constructed. 


Alternative  3:  Nonsteamflood  Tertiary 
Oil-Recovery  Strategies 

This  alternative  provides  for  all  of  the 
activities  included  in  the  proposed 
action  and  implementation  of 
nonsteamflood  tertiary  recovery 
techniques  that  have  been  carried  out  on 
a  limited  basis  at  other  oil  fields. 
Examples  of  these  techniques  include 
alkali  surfactant  polymer  injection, 
micellar  polymer  injection,  carbon 
dioxide  injection  and  in-situ 
combustion.  Although  these  techniques 
may  have  potential  in  the  long  term, 
their  implementation  in  NPR-1 
hydrocarbon  reservoirs  cannot  be 
considered  by  decision-makers  in  the 
reasonably  foreseeable  future  due  to 
limited  technical  data  and  unfavorable 
current  and  projected  future  economic 
conditions.  For  this  reason,  studies  were 
not  completed  to  scope  these  programs 
to  the  level  of  detail  needed  to  address 
potential  environmental  impacts. 
Accordingly,  this  alternative  was 
dismissed  from  further  consideration  in 
the  SEIS. 

Divestiture 

The  possibility  of  selling  the 
Government's  interest  in  NPR-1 
(divestiture)  was  initially  announced  in 
the  Notice  of  Intent  to  prepare  this  SEIS 
as  an  alternative  in  the  context  of 
continued  operations  and  future 
development  (53  FR  10922,  April  4, 
1988).  Analysis  of  this  alternative  would 
have  expanded  on  the  1987 
Environmental  Assessment  of 
Divestiture  (DOE/EA-0334).  This 
alternative  is  considered  highly 
speculative  in  the  absence  of 
Congressional  action  and,  therefore,  was 
not  developed  in  the  SEIS. 

EPA's  Proposed  Alternative  (No  Action 
followed  by  Proposed  Action) 

In  its  comments  on  the  draft  SEIS, 
EPA  recommended  analysis  of  an 
additional  alternative  that  would 
involve  implementing  the  no  action 
alternative  for  the  near  term  and  then 
proceeding  with  the  proposed  action  at 
a  later  date.  A  brief  analysis  of  this 
alternative  was  included  in  the  final 
SEIS.  The  analysis  indicated  that 
ultimate  hydrocarbon  recovery  losses  of 
approximately  66  million  barrels  of  oil 
and  132  billion  cubic  feet  of  natural  gas 
would  occur  by  deferring  development 
activities  at  NPR-1  for  a  period  of  10 
years.  Because  this  alternative  would 
not  allow  DOE  to  meet  the  purpose  and 
need  for  the  proposed  action,  which  is 
to  produce  NPR-1  at  the  maximum 
efficient  rate  in  accordance  with  the 
Naval  Petroleum  Reserves  Production 


Act  of  1976,  it  was  dismissed  from 
further  consideration  in  the  final  SEIS. 

Environmentally  Preferred  Alternative 

The  environmentally  preferred 
alternative  is  the  no  action  alternative 
(Alternative  1).  Habitat  disturbance 
associated  with  this  alternative  is 
significantly  less  than  for  all  other 
alternatives  analyzed  in  the  SEIS. 
Future  impacts  associated  with 
continued  NPR-1  operations  would 
diminish  more  rapidly  under  this 
alternative  as  NPR-1  *s  economic  life 
would  be  reached  much  sooner  than 
would  occur  under  other  alternatives 
(approximately  2000-2010).  This 
alternative  would  require  legislative 
redirection  of  DOE's  current  mission  to 
produce  NPR-1  in  accordance  with  the 
Naval  Petroleum  Reserves  Production 
Act  of  1976. 

Decision: 

DOE  has  decided  to  continue  current 
NPR-1  operations  and  implement 
additional  well  drilling,  facility 
development  projects  and  other 
activities  necessary  for  continued 
production  of  NPR-1  in  accordance 
with  the  requirements  of  the  Naval 
Petroleum  Reserves  Production  Act  of 
1976  (Pub.  L.  94-258). 

Discussion  and  Justification  of  Decision 

Pursuant  to  the  Naval  Petroleum 
Reserves  Production  Act  of  1976  and 
subsequent  Presidential  certifications, 
DOE  is  required  to  produce  NPR-l  at 
the  maximum  efficient  rate  through 
April  5,  1997.  To  continue  to  meet  this 
mandate,  continued  and  enhanced 
NPR-1  operations  are  necessary. 

The  decision  to  produce  the  Naval 
Petroleum  Reserves  at  the  maximum 
efficient  rate  was  initially  authorized  by 
Congress  in  1976  to  address  emergency 
energy  needs  in  response  to  the  Arab  oil 
embargo  of  1973-1974.  At  that  time,  the 
Naval  Petroleum  Reserves  were 
administered  by  the  Secretary  of  the 
Navy.  Effective  October  1,  1977,  the 
DOE  Organization  Act  (Pub.  L.  95-91) 
transferred  jurisdiction  of  the  Naval 
Petroleum  Reserves  to  the  new  DOE. 
NPR-1  oil  production  since  1976  has 
either  been  sold  on  the  open  market, 
transferred  to  the  Department  of  Defense 
for  national  security  purposes,  or 
transferred  to  the  Strategic  Petroleum 
Reserve  for  storage  in  the  event  of  futun^ 
oil  supply  disruptions. 

In  recent  years,  Congress  has 
recognized  other  significant  reasons  for 
continued  maximum  efficient  rale 
production  of  the  Naval  Petroleum 
Reserves.  In  addition  to  military 
preparedness  and  National  defens«' 
reasons,  the  following  issues  were 
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considered  in  the  most  receit  extension 
of  the  Naval  Petroleum  Res(  rves 
Production  Act: 

1.  National  economic  impacts, 
including  the  direct  effect  o  i  net 
Federal  revenues  and  the  br  Dader  effects 
on  the  economy; 

2.  National  energy  strateg  i.  reflecting 
the  effects  of  oil  import  reqi  iremenls  in 
the  absence  of  an  extension;  and 

3.  Local  and  regional  con<  erns, 
involving  the  effects  of  oper  iting  the 
Naval  Petroleum  Reserves  o  i  local 
economies  and  on  upstream  and 
downstream  elements  of  the  petroleum 
industry  in  the  areas  served  by  the 
Naval  Petroleum  Reserves. 

Selection  of  the  no  action  alternative 
(Alternative  1)  would  not  al  ow  DOE  to 
meet  the  statutory  mandate  o  produce 
NPR-1  at  the  maximum  effii  lient  rate, 
and  would  result  in  ultimate  recovery 
losses  of  up  to  500  million  barrels  of  oil 
and  more  than  250  billion  cubic  feet  of 
natural  gas  reserves.  This  re  tresents  a 
reduction  of  58  percent  of  tf  e  remaining 
oil  reser\'es  and  20  percent  t  f  the 
remaining  gas  reserves,  resp  actively. 
Under  this  alternative,  the  economic 
return  on  NPR-1  investment  would  be 
greatly  diminished  in  comp<  rison  to 
that  of  the  proposed  action. 

Selection  of  the  modified  >roposed 
action  alternative  (Altemativ  e  2)  would 
eliminate  important  facility  )rojects 
including  Shallow  Oil  Zone 
steamflooding,  expanded  ga: 
processing,  and  cogeneratior  power 
production  that  are  needed  t  >  ensure 
continued  maximum  efficier  t  rate 
production  at  NPR-1.  as  required  by  the 
Naval  Petroleum  Reserves  Production 
Act  of  1976.  As  in  the  case  o 
Alternative  1,  implementatic  n  of 
Alternative  2  would  not  alio  v  DOE  to 
meet  its  statutory  mandate. 

Major  Environmental  Impac  Is  and 
Nfitigation  Action  Plan 

The  environmental  impact ;  that  could 
result  from  implementation  (  f  the 
proposed  action  were  summi  rized  in 
Table  2.0-2  and  analyzed  in  ietail  in 
Section  4.0  of  the  final  SEIS.  DOE 
believes  that  most  of  these  in  pacts  can 
either  be  eliminated  or  redut  id  to 
acceptable  levels.  According  y.  a  total  of 
88  mitigation  commitments  i  .-ere  made 
in  the  final  SEIS  to  ensure  in  pact  levels 
would  be  minimized  to  the  n  aximum 
extent  possible.  These  mitiga  ion 
commitments  form  the  basis  )f  the 
NPR-1  Mitigation  Action  Pla  i  to  reduce 
potential  impacts  from  proposed  action 
activities.  The  NPR-1  Mitigation  Action 
Plan  provides  detailed  activities, 
implementing  organizations,  jctivity 
milestone  dates  and  mitigatian 
monitoring  protocol.  Upon  publication 
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of  the  Record  of  Decision  in  the  Federal 
Register,  the  Mitigation  Action  Plan  will 
be  made  available  for  public  review  in 
reading  rooms  at  the  offices  of  the  Naval 
Petroleum  Reserves  in  California  and 
DOE  Headquarters  in  Washington,  DC. 
The  plan  will  also  be  provided  to  local 
libraries. 

As  noted  earlier,  EPA  and  a  private 
water  resources  consultant  provided 
substantive  comments  on  the  final  SEIS. 
EPA  encouraged  DOE  to  continue 
ongoing  efforts  to  identify  wetland 
resources  on  NPR-1.  As  detailed  in  the 
Mitigation  Action  Plan,  a  formal 
wetland  delineation  study  of  potential 
wetlands  on  NPR-1  will  be  conducted 
in  1994.  This  study  will  be  coordinated 
with  both  the  U.S.  Army  Corps  of 
Engineers  and  EPA.  If  jurisdictional 
wetlands  are  identified,  DOE  will 
comply  with  the  provisions  of  the  Clean 
Water  Act  regarding  wetland 
disturbances. 

As  indicated  in  the  final  SEIS  and 
associated  Mitigation  Action  Plan.  DOE 
is  committed  to  remediating  all  inactive 
sumps  and  managing  active  sumps  in 
accordance  with  Waste  Discharge 
Requirements  issued  by  the  State  of 
California's  Central  Valley  Regional 
Water  Quality  Control  Board.  DOE  is 
actively  proceeding  with  plans  to 
continue  the  remediation  of  historic 
produced  water  sumps.  The  Mitigation 
Action  Plan  also  provides  details 
(Mitigation  Nos.  WG-30  and  WR-9)  of 
a  site-wide  sump  closure  plan  that  was 
approved  in  1991  by  the  Central  Valley 
Regional  Water  Quality  Control  Board. 
EPA  will  be  provided  a  copy  of  this 
closure  plan  as  suggested  in  their 
comment.  DOE  is  permitted  to  sump 
wastewater  at  NPR-1  by  Waste 
Discharge  Requirements  #58-491  and 
#68-262,  which  prohibit  the  release  of 
wastewater  into  unlined  sumps  located 
on  alluvial  soils  if  the  wastewater 
exceeds  l.OOO  parts  per  million  total 
dissolved  solids.  Accordingly, 
wastewater  sumps  on  or  near  alluvial 
soils  have  been  lined  or  taken  out  of 
ser\'ice.  DOE  will  continue  to  ensure  the 
integrity  of  the  liners  at  these  locations. 

DOE  will  complete  a  Groundwater 
Management  Protection  Plan  for  NPR-1 
in  1994.  The  management  plan  will 
include,  among  other  components,  a 
site-wide  Groundwater  Monitoring  Plan. 
On  September  28, 1993  DOE  briefed  the 
California  Department  of  Water 
Resources,  the  California  Central  Valley 
Regional  Water  Quality  Control  Board 
and  the  Kem  County  Water  Agency  on 
the  development  of  these  groundw'ater 
plans.  DOE  acknowledged  the  need  to 
better  diaracterize  groundwater  in  the 
northeast  portion  of  NPR-1  due  to  its 
proximity  to  a  subsurface  water  bank 


under  development  by  the  water 
agencies.  DOE  facilitated  a  discussion  of 
their  respective  interests  regarding  the 
development  of  NPR-1  gtxiundwater 
plans.  Future  data  review  and  exchange 
activities  were  discussed,  which  DOE 
will  honor.  Continued  interactions  with 
these  agencies  will  be  given  a  high 
priority  by  DOE. 

The  Groundwater  Protection 
Management  Plan  will  also  address 
concerns  raised  by  Mr.  Rector  regarding 
the  withdrawal  of  waterflood  source 
water  and  produced  water  injection 
activities  on  the  south  flank  of  NPR-l. 
DOE  regularly  monitors  the  quality  of 
the  source  well  water,  including  tests 
for  volatile  organics  such  as  benzene, 
toluene,  and  xylenes  as  Mr.  Rector 
suggested  in  his  comment.  Potential 
adverse  impacts  to  the  NPR-1  aquifer 
from  groundwater  withdrawal  will 
continue  to  be  monitored  as  well. 

Other  concerns  raised  by  EPA  regard 
issues  with  the  potential  for  major 
environmental  impacts. 
Acknowledgement  of  these  concerns  is 
included  in  the  following  discussion  of 
the  major  environmental  impacts 
associated  with  the  proposed  action  and 
the  principal  mitigation  measures 
planned  to  minimize  the  impacts. 

1.  Potential  Erosion  from  Construction 
Disturbances  to  1,569  Acres  On  and  Off 
NPR-1 

Soil  Conservation  Service  erosion 
control/site-rehabilitation  measures  will 
be  implemented  in  planning,  design, 
and  operational  activities. 

2.  Slight  Possibility  of  Subsidence  and 
Induced  Seismicity  Due  To  Increased 
Withdrawal  of  Source  Water  From  the 
Tulare  Formation  and  Oil  and  Gas 
Withdrawal  From  Deep  Producing 
Formations 

NPR-1  facilities  will  be  designed  in 
accordance  with  the  latest  edition  of  the 
Uniform  Building  Code  and  the 
recommendations  of  the  NPR-1 
Geotechnical  and  Earthquake 
Engineering  Study. 

3.  Production  of  Drilling  Wastes 
Associated  With  A  382-WeU  Drilling 
Program.  2.663  Remedials,  and  1.080 
Abandonments 

Drilling  fluid  additives  utilized  at 
NPR-1  will  be  limited  to  those  that  are 
included  on  the  list  of  approved 
nonhazardous  drilling  fluid  additives 
issued  by  the  California  Department  of 
Health  Service  in  1982. 


4.  100.000-181,000  Barrels  Per  Day  of 

Produced  Wastewater  Would  Fequire 
Recycling  or  Disposal 

To  the  extent  technicaliy  and 
economically  feasible,  produced  water 
will  be  recycled  for  use  as  source  water 
for  waterfiood  operations. 

5.  Nonhazardous  Solid  Waste 
Quantities  from  Construction  and 
Operations  Would  Increase  Above  the 
Current  Volume  of  24,000  Cubic  Yards 
Per  Year 

NPR-1  will  establish  and  implement 
a  waste  minimization  program  to  reduu) 
the  volume  of  all  nonhazardous  solid 
wastes. 

6.  Hazardous  Waste  From  Construction 
and  Operations  Would  Increase  Slightly 
Above  the  Current  Level  of 
Approximately  19,800  Pounds  Per  Ytar 

Hazardous  waste  mininii/ation 
reviews  will  be  conducted  for  all 
proposed  facility  projects.  State  of 
California  regulatory  requirements,  such 
as  the  Hazardous  Waste  Reduction  and 
Management  Review  Act  of  1989  (SB 
14)  will  be  followed.  In  addition,  NPR- 
1  will  comply  with  Executive  Order 
12H.S6  (Federal  Compliance  with  Righl- 
lo-Know  Laws  and  Pollution  Prevention 
Requirements)  which  was  signed  on 
August  3,  1993.  This  order  requires 
Federal  agencies  to  the  maximunj  extent 
possible  to  reduce,  recycle  and  treat 
toxic  chemical  waste.  As  required  by  the 
Ord'if,  NPR-l  will  report  in  a  public 
manner  toxic  chemicals  entering  any 
wastestrcam  from  the  facility,  and  will 
in-prove  lor^l  emergency  planning, 
response  and  accident  notificsiJion 
procnd.ir*'s. 

7.  Fu}ii:i\e  Particulate Emissinns  from 
Cnn>:tniciion  Activities  and  Seisr.iic 
Siincy  Disturbances  on  Approsiir.ately 
6.349  Arras 

NFR-1  will  develop  and  iinplenicuf  .i 
parfiruiate  matter  contrr)!  pl.jn. 

hI'A  also  nicommended  that  measures 
be  implemented  to  ensure  t.cmpliance 
with"  the  requirements  of  EPA 's 
emissions  trading  policy.  It  shoiiUl  he 
nolyj  (hat  all  air  perniitliog  operations 
at  NPR-l  are  closely  coordinati;d  wiili 
the  S.ui  Joaquin  Valley  Unifietl  .-\ir 
Fulluliou  Control  District  to  ensure 
compliance  with  appliiable  regulations. 
Accounting  of  emission  reductions  is  a 
District  staff  function.  These  issues  are 
clo.sely  monitored  by  the  California  Air 
Re.soun)Ps  Board  and  Region  IX  of  EPA. 
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8.  Increases  in  Current  Opemtional 
Emissions  By  A  Maximum  of 
Approximately  133.6,  124.2,  367.0,  0.7, 
5.8,  and  85.8  Pounds  Per  Hour  of 
Feoctive  Organic  Gas,  Nitrogen  Oxide. 
Carbon  Monoxide,  Sulfur  Dioxide,  Total 
Suspended  Particulate,  and  Particulate 
Matter  With  Aerodynamic  Diameters 
I^ss  Than  10  Microns,  Respectively,  As 
the  Result  of  Proposed  New  Sources 

New  compres,sor  engines  will  be 
equipped  with  low  nitrogen  oxide 
emission  precombustion  chambers. 
Steam  generators,  heaters,  and 
<;ogenerators  also  will  be  equipped  with 
appropriate  low  nitrogen  oxide 
combustion  teclinology.  Anode  Uids 
will  be  watered  frequently  to  reduce 
reactive  organic  gas  emissions. 

EPA  also  inquired  if,  in  the  absence 
of  a  State  Implementation  Plan,  whether 
the  impacts  of  continued  and  proposed 
NTR-1  operations  would  be  in 
conformity  with  the  provisions  of  the 
Federal  Clean  Air  Act.  NPR-l  will 
operate  either  under  locally  mandated 
New  Source  Review  regulations  if  the 
State  Implementation  Plan  is  approved 
by  EPA,  or  under  Federally  mandated 
New  Source  Review  regulations  if  the 
plan  is  not  approved.  Further, 
operations  regulated  under  New  Soun.e 
Review  would  be  exempt  from  the 
conformity  provisions  as  outlined  in  the 
Man;h  1993  draft  Rule  (.55  FR  1386B).  It 
should  also  be  pointed  out  that  in  1994, 
EPA  will  review  the  local  Air  Pollution 
Control  District's  proposed  Federal 
operating  permit  program.  Even  if  EPA 
approves  the  operating  pennit  program, 
EPA  would  still  retain  the  authority  to 
veto  pennits  that  are  not  issued  in 
accordance  with  the  approved  program. 

'J.  Oils,  Chemical,  and  Produced  Waters 
Could  Inadvertently  Spill  and  Degrade 
Groundwater 

Al!  spills  will  be  cleaned  up  as  they 
.Tc  identified  in  afrf:ordance  with  the 
NPR-l  Spill  Pr.nontinn,  Control,  and 
Countenneasure  Plan. 

iO.  Devt-lopmrnt  of  1.56')  .li-  r>?.v  of 
Wildlife  Habitat  On  and  Off  NPR-l  and 
Potentinl  for  Adverse  Impacts  Tn 
Wildlife  F:r>m  Inadvertent  Harassment, 
Vt'hicie  Mortality  and  Contact  With 
Hydrncorhnns  and/or  Oil-Fii  Id 
(.hen)icn:s 

PrtKiclivity  survtjys  will  he.i.onducted 
by  qualified  pcrsonpol  prior  (o  any 
construction,  maintonance,  rlean-up,  or 
other  ground  disturbance  in 
undeveloped  areas  to  minimize  the 
amount  of  habitat  disturbed  and  to 
avoid  protected  species  and  their  habitat 
to  the  maximum  extent  possible. 
Disturbed  habitats  will  be  rRvegetate»1  ns 


part  of  an  ongoing  habitat  reclamatioo 
program. 

In  1987,  the  U.S.  Fish  and  Wildlife 
S«»rvice  rendered  a  non-jeopardy 
Biological  Opinion  for  the  continued 
operation  and  development  of  NPR-l  al 
the  maximum  efficient  rate  of 
production.  On  Ociober  9, 1991, 
consultation  for  maximum  efficient  rale 
production  was  reinitiated  by  r>OE  for 
the  SEIS,  and  by  letter  dated  May  28, 
1993  (received  by  DOE  on  June  7. 1993), 
the  U.S.  Fish  and  Wildlife  Service 
issued  a  draft  Biological  Opinion  for 
this  action  which  also  rxjncluded  non- 
jeopardy.  This  consultation  is  still  in 
progress,  and  when  it  is  completed  IV)F. 
will  tx)mply  with  the  requirements 
contained  in  the  new  Biological 
Opinion.  The  U.S.  Fish  and  Wildlife 
Service  indicated  by  letter  dated  April 
12.  1993,  that  the  1987  Biological 
Opinion  will  remain  in  effer:t  for  all 
activities  specifically  described  ihereui 
until  the  current  consultation  is 
complete.  DOE  will  continue  to  comply 
with  the  requirements  of  the  1987 
Biologi(.al  Opinion  until  such  time  as 
they  are  superseded  by  new 
requirements  in  subsequent  Biolojjitiil 
Opinions. 

Most  impacts  as.sociated  with  the 
proposed  action  of  the  SEIS  and  the 
1993  draft  Biological  Opinion 
(including  thase  associated  with  no 
action)  were  addressed  in  the  1987 
Biological  Opinion.  For  those  propusiHl 
new  activities  that  were  not  so 
nddres.sed,  DOE  will  not  make  any 
irreversible  or  irretrievable 
commitments  of  resources  whi».h  would 
foreclose  the  formulation  or 
iniplenientatipn  of  any  reasonable  aiid 
prudent  alternatives  needed  to  avoid 
violating  section  7(a)(2)  of  the 
Endangered  Species  .\cA  until  the 
imparts  of  these  new  activities  have 
be(!n  subjetled  to  review  under  M^rtion 
7  of  the  Endangered  Species  Act.  fT.^ 
recommonHed  that  no  Record  of 
Decision  be  issued  until  a  now  final 
Hiologifuji  Opinion  had  been  issued,  and 
disrussod  the  need  to  prepare  additional 
National  Environmental  Policy  Act 
donimentn^ion  should  the  final 
Biological  Opinion  roqiiirj  moviificd 
opjMilons  not  evaluated  in  the  SlilS. 
IXJE  believes  that  the  limitation  on 
proccudiiig  with  new  aclivitic;;  pcn«h;»j' 
receipt  of  a  final  Opinion  assures 
compliance  with  the  Endaniv-red 
Species  Ai.t.  Furt'icmiore,  DOE  coiumils 
to  completing  surh  documentation  if 
required  by  the  new  Opinion. 

EPA  al.so  questioned  what  steps  DOE 
will  take  to  prevent  ingestion  of 
i;hemicals  by  threatened,  endangered 
and  other  animal  species  on  NPR-l. 
IX)E  has  in  place  a  comprehensive 
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program  to  prevent  the 
field  chemicals  by  wildlife 
program  includes,  but  is  n 
adherence  to  the  facility  Sj 
Prevention  Control  and  Co 
Plan;  proper  storage,  handl 
disposal  of  chemical  contai 
procuring  bulk  chemicals  \ 
possible  to  eliminate  storat 
proper  management  of  hnzj 
in  conforming  90-day  storr: 
prompt  evacuation  of  oily  I 
structures;  managing  currei 
disposal  sites  in  accordanci 
requirements;  and  remedia 
historical  waste  disposal  si 
standard  management  prac  i 
provide  protection  from  in 
field  chemicals  by  wildlife 

To  further  reduce  the  pot ; 
adverse  impacts  to  listed  _, 
agrees  to  implement  the  fol 
mitigation  activities 
May  28,  1993  draft  Biologi 

a.  Continue  to  implement  an 
species  program,  including  thr 
Wildlife  Management  Plan: 

b.  Continue  to  conduct  the  ei 
speci»!S  worker  education/train 

c.  Continue  to  conduct  preac 
as  appropriate  to  minimize  hab 
disturbances  and  harm  or  morti 
spcscies; 

d.  To  the  extent  feasible,  avo 
habitats  such  as  San  Joaquin  ki 
giant  and  Tipton  kangaroo  rat  I 
burrows  potentially  utilized  by 
leopard  lizards; 

e.  Refrain  from  destroying  Sa 
fox  dens  that  cannot  be  avoidet 
approval  is  obtained  from  the 
Wildlife  Ser\'ice; 

f.  Continue  to  implement  a 
rfK-lamation  program  to  reclaim 
ureas  that  are  no  longer  needed 
operations; 

g.  Minimize  off-road  vehicle 
h.  Prohibit  employees  from 

ontoNPR-1; 

i.  Clean  up  oil  and  chemical 
accordance  with  the  Spill  Preve 
and  Countermeasure  Plan 

j.  Continue  to  evaluate  sumps  a 
basins  to  identify  potential 
wildlife  and  remediate  these 
extent  feasible; 

k.  Continue  to  evaluate  and 
feasible,  remediate  well  cellar  c( 
hazards  to  wildlife;  and 

1.  Continue  to  report  to  the  l' 
Wildlife  Service  on  an  annual 
status  of  the  endangered  species 

1 2.  Potential  Disturbance  o^ 
Bcsourres  From  Developmen  t 
Acres  On  and  OffNPR-1 
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12.  Potential  for  Well  Blowouts  and  Gas 
Explosions  From  Closed  Compressor 
Facilities 

DOE  will  continue  to  conduct  internal 
safety  appraisals  of  all  NPR-1  facilities. 

Unavoidable  Adverse  Impacts 

The  unavoidable  adverse  impacts 
resulting  from  the  proposed  action  that 
cannot  be  fully  mitigated  are  as  follows; 

1.  Some  soil  erosion  would  occur, 
especially  in  areas  of  new  construction 
if  major  storms  occur  before  soil 
stabilization  measures  take  effect 

2.  There  is  some  potential  for 
subsidence  as  the  result  of  oil,  gas,  and 
water  withdrawals  from  underlying 
geologic  structures. 

3.  Inadvertent  releases  of  oil  or  other 
oil  field  chemicals  that  are  not  entirely 
recovered  on  a  timely  basis  could,  over 
a  period  of  time,  migrate  into  and 
degrade  groundwater  aquifers. 

4.  Small  net  increases  in  the  NPR-l 
emissions  of  carbon  monoxide  and 
particulate  matter  could  occur,  resulting 
in  minor  increases  in  ambient 
concentrations  of  these  pollutants  in 
western  Kern  County. 

5.  There  would  be  unavoidable,  long- 
term  adverse  impacts  to  a  net  of  74  acres 
of  wildlife  habitat  on  and  off  NPR-1  as 

a  result  of  permanent  construction 
disturbances.  (See  Table  2.2-1  on  page 
2-11  of  the  final  SEIS.) 

6.  The  loss  of  habitat,  potential 
exposure  to  hydrocarbons  or  other  oil 
field  chemicals  and  site  activities  may 
result  in  the  death,  injury  and 
displacement  of  some  plants  and 
animals,  including  threatened  and 
endangered  species. 

7.  There  is  a  very  small  potential  that 
produced  wastewater  disposed  of  into 
disposal  wells  and  sumps  might  degrade 
off-site  groundwaters.     . 

8.  Increased  consumption  of  energy 
and  fresh  water  supplies  would  occur. 

Conclusion 

The  production  of  NPR-1  in 
accordance  with  the  Naval  Petroleum 
Reserves  Production  Act  of  1976 
continues  to  serve  a  vital  role  in 
National  defense.  U.S.  Treasury 
revenues,  and  local,  regional,  and 
National  economics.  Until  Congress  and 
the  President  modify  the  mission  of 
DOE  with  respect  to  the  Naval 
Petroleum  Reser\'es,  DOE  will  continue 
to  produce  NPR-1  in  the  most  efficient 
and  environmentally  responsible 
manner  possible. 


Issued  at  Washington  DC.  this  2.Sth  ('av  of 
February.  1994. 

Marvin  I.  Singer. 

Acting  Assistant  Secretary/or  Fossil  Eiwrii\: 
IF.R  Doc.  94-145,5:5  Filed  6-14-94:  8.45  ami 

BILLING  CODE  6450-41-P 


Notice  of  Floodplain  and  Wetlands 
Involvement  for  Hydrogeological 
Characterization  Studies  at  tbe  Pantex 
Plant,  Amarillo,  TX 

AGENCY:  Department  of  Energy  (DOE). 
ACTION:  Notice  of  floodplain  and 
wetlands  involvement. 


.  SUMMARY:  DOE  proposes  to  conduct 
hydrogeological  characterization 
studies,  some  of  which  would  be  within 
floodplains  and  wetlands  within  the 
borders  of  or  surrounding  the  Pantex 
Plant  in  Carson  County,  17  miles 
northeast  of  Amarillo,  Texas.  In 
accordance  with  10  CFR  part  1022,  DOE 
will  prepare  a  floodplain  and  wetlands 
as.sessment  and  will  perform  this 
proposed  action  in  a  manner  so  as  to 
avoid  or  minimize  potential  harm  to  or 
within  the  affected  floodplain  and 
wetlands. 

DATES:  Comments  on  the  proposed 
action  must  be  received  by  June  .30. 
1994. 

ADDRESSES:  Comments  concerning  this 
Notice  should  be  addressed  to: 
Floodplain  and  Wetlands  Comments. 
Tom  Walton.  Public  Affairs  Office,  U.S. 
Department  of  Energy,  Amarillo  Area 
Office,  P.O.  Box  30020,  Amarillo,  Texas 
79177.  (806)  477-3120,  (806)  477-3185 
(Fax). 

Information  on  this  proposed  action, 
including  a  map  of  proposed  sampling 
locations,  is  also  available. 
FOR  FURTHER  INFORMATION  CONTACT: 
Information  on  general  DOE  fioodplaiii 
and  wetlands  environmental  review- 
requirements  is  available  from:  Carol  M. 
Borgstrom.  Director,  Office  of  NEPA 
Oversight.  U.S.  Department  of  Energy, 
1000  Independence  Avenue  SW., 
Washington,  DC  20585,  (202)  586-4600, 
(800) 472-2756. 

SUPPLEMENTARY  INFORMATION:  DOE 
proposes  to  conduct  a  hydrogeological 
characterization  study  within 
floodplains  and  wetlands  on  and 
surrounding  the  Pantex  Plant.  The 
characterization  studies  would  be 
conducted  in  support  of  the  Permit  for 
Industrial  Solid  Waste  Management  Site 
issued  by  the  Texas  Water  Commission 
(now  known  as  the  Texas  Natural 
Resources  Conservation  Commission)  as 
part  of  DOE'S  effort  to  determine  the 
nature  and  extent  of  any  environmental 
contamination  resulting  from  Pantex 


opiirations.  On-site  adivifies  would 
oisiir  within  Solid  Waste  Management 
Units  (SWMU)  6  (Plava  Basin  1).  SWMU 
7  (Playa  Basin  2).  SWMU  8  (Playa  Basin 
3),  SWMU  9  (Playa  Basin  4).  and  SWMU 
10  (Pantex  Lake).  Off-site  atlivities 
would  o<;(:urat  Playa  5,  located  2  miles 
southwest,  and  the  Playa  owned  by  the 
Texas  Department  of  Criminal  Justice, 
lo<  ated  4.5  miles  northeast  of  the  P.nntex 
Plant.  On-  and  off-site  activities  would 
l>e  conducted  by  the  State  of  Te.xas 
under  an  Agreement  in  Prinj.iple  with 
the  DOE.  The  characterization  stt»dies 
tfixurring  near  or  in  the  floodplai.'i  and 
wetlands  would  include: 

1.  Drilling  boreholes  for  tiu-  purpose 
of  colled  iiig  core  samples  from  the 
p!,!\  a  basi:^s. 

2.  Routine  sampling,  downlo-iding. 
and  maintenani^  of  installed 
instnnr.enJ.ition. 

3.  Condm.ling  .soil  gas  surveys  in  .uhJ 
near  the  tluodplain  and  wetlands. 

A.  S»M:>mJc  survey  activities  to  define 
)>l.i\.T  bar.in  geologic  strudur**. 

.').  Trem.hing  in  or  near  the  floMiplain 
.'ii-d  wetlands  for  the  installaticn  of  .soil 
moisture  tnstrumenlation  such  a.<;: 
I !it'nno«x»uplp  p.syrhromef ers, 
lensio.nit-lers.  and  Tim«'  Domniii 
keflet  tomelers  (TDK). 

h.  Trenching  in  and  near  the 
lletodplain  and  wetlands  to  perJoroi 
I  hemii  a!  (food  coloring)  tracer  tests. 

7.  Sun  eying  activities  lo  deficm  pfav.i 
h.nsin  topof;raphy. 

A  moTi^  spetific  dHSf.ripfion  ol  the 
sf^i'.n  adivitif's  listed  atiove  follows; 

1.  Borehole  drilling  would  invo!\e 
driving  0  orilliiig  rig  and  a  por(n!»!e  con^ 
s,i>r>.ple  l.kboratory  lo  the  situ,  drilli.'ig 
tii'r  boreholes,  and  collfcfiug  thi>  t  ore 
samples  as  the  d.-^illing  progrpssp": .  rb*> 
bDreholes  would  be  either  i:lov*«!  by 
ti.u  k-t1lliMK  wi'h  the  cuttings,  or 
(  oir  pided  as  soil  .solution  s.'>mn!ing 
vv;-!ls  or  nc;  ;r' .">  prrr^c  .*.:•  »'.s.-  tubes  Tht» 
I  nri-  sirv/pli'  bojiugs  will  not  r.vt;e(Hl  120 
ft  et  in  depl.b  and  the  soil  solution 
siinii/ii:^  ■  .v.iiSsand  neutr-jn  probt^ 
ai  i^;<.^  t  ;iif^s  would  not  exceed  .t 
niaxiuiiur.  dej)th  of  hO  feel.  B«t;aus«'  the 
playa  busin  is  ephemeral,  drilling 
.11  tivities  would  only  OM:;ir  (fiiri;)}^  the 
dry  «:y(  ie  oi  the  pLiya. 

2.  T.'ie  routine  sampling, 
dnv.n'oadi.ng,  and  maintenar.u:  of 
inst,-i.'!>  d  i:istnimenta!ion  would  involvp 
dri\ii-ga  ijjility  vehicle  lo  thesiff-. 
Somf-  instnimenlation  would  be 
installed  in  the  wetland  and  would 
involve  entering  the  playa  dur.ug  thf 
wet  season  to  take  samples  and 
download  data.  Personnel  entering  wet 
areas  of  the  playa  would  enter  on  fool 
to  avoid  undue  impad  to  lh«  flntidplain 
and  wftlands. 


3.  Soil  gas  survey's  would  be 
conducted  during  both  dry  and  wet 
seasons  in  the  playas  and  would  involve 
driving  a  utility  vehicle  near  the  playa 
floor  to  download  soil  gas  to  a  portable 
gas  chromatograph.  Personnel  entering 
wet  areas  of  the  playa  would  enter  on 
fool  to  avoid  undue  impad  to  ihe 
floodplain  and  wetlands. 

4.  Seismii:  survey  adivities  would 
involve  driving  two  utility  vehicles  and 
a  toiler  mounted  weight-drop  unit,  us(hJ 
as  an  energy  source,  into  the  playa 
Iw.sin.  This  activity  involves  driving 
across  the  playa  floor  and  can  on!v  ho 
an  omplfshed  when  the  playa  is 

«  ompletely  dry,  to  minimize  undue 
impad  to  the  floodplain  and  wetlands. 

.5,6.  Trenching  in  or  near  Ihe 
flootlplain  and  wetlands  would  involve 
drivings  truck  (larger  than  tor.)  and 
tr.-::!er  mounted  baiihop  into  the 
wetland  areas  to  excavate  the  trenches. 
The  trenches  for  the  tra(.tjr  tests  would 
nol  exr;eed  3  mders  in  d«pth  and  would 
be  the  appropriate  length  and  width  to 
satisfy  OSHA  reqiiiremeii's.  The 
tienches  would  remain  open  iis  long  as 
the  tracer  tests  ar«  ongoing,  and  then 
would  be  backnilcd  and  levulcd.  The 
trenches  lor  the  install;i»ion  of  the  .soil 
moisl:;re  instrumenl.ition  would  »ol 
ix<  eed  4.5  feet  in  depth  und  would 
involve  installing  TDR  and 
p.Sjrchrome!er  probes  into  the  sidfwall 
and  endwall  of  the  trench.  Thi-si' 
insfnunnnt  trtm.hes  would  he  ha».kl,t)%-d 
inimediafely  alter  Ihe  prubt^s  are 
in.st.dled.  Clean  WatJ^r  Ad  Ix^ction  4l)4 
p«'rm!l  aiiihorization  has  bt>eii  rw.jnvi-d 
tor  the  trenching  in  these  areas. 

7.  St;rvRying  .-?ctivi?;es  wo;:!d  iuvohf 
il-^ivinga  utility  vehii;.'.:  carrying 
ef;ii!pm&nt  into  the-  pKiya  basin.  The 
surveying  would  bt  dcm;  by  pi;r.soi;ii.il 
on  foo;  to  miniinize  nnv  poliinti.d 
i»i)pa(  t  to  the  floodplain  aiid  wi'tlrsnd.s 
In  act:i>rd,^:)<ni'  with  DOE  n  j<ulnrtons 
for  compliance  with  noodp(.,:n  and 
wetlands  environmental  revit-vi» 
ri  r'l.injmenfs  (10  CFR  part  1022)  IX)E 
will  prepare  a  floodplains  a:>d  wetln:ids 
as.sessnienl  for  this  proposed  FKIF 
.ndioii  whi«;h  may  be  incorporated  into 
th»»  .'ppropriale  National  Environ.mertal 
Pobf:y  Ad  documentation.  After  DOE 
issues  the  assessment,  a  flcodplii.n 
staten^ent  of  findings  will  b<!  publi.shed 
in  the  Federal  Register. 
Ralph  G.  Li^tner, 
Diiei.tor.  Office  of  Soiithwi'stifrn  Ama 
I'rnt^mms,  Enviroimtniitui  Restunttion. 
IFR  D«M..  94-14552  Fiiijd  I»-10-'M;  2HW  pmj 
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Energy  Information  Admin  ist-ation 

Forms;  Availability,  etc.:  Coorcfinated 
Regional  Bulk  Powirer  Supply  Program 
Report 

AGENCY:  Energy  Information 
Administration  (EIA),  DOF„ 

ACTION:  Soli<.itation  ofcomnienls  on 
proposed  revisions  to  Form  OE-4n 
Coordindled  Regional  Bulk  Power 
Supply  Program  Report."  and  its  filing 
frttquency. 

SUMMARY:  El.^,  as  part  of  its  (xtntinuing 
effort  to  reduc:e  paperwork  and 
respondent  burden  (requirMJ  by  ih*- 
Paperwork  Reduction  Act  of  1980, 
Public  Law  No.  96-511.  44  U.S.C  35UJ 
ft  si'q.).  conduds  a  presurvey 
lonsultation  program  lo  provide  the 
general  publii;  .mu  other  Feder.d 
agencies  with  an  opportunity  to 
cominenJ  on  proposed  and/or 
continuing  reporting  forms.  This 
p.ojiram  helps  toen.sure  that  rwueslwl 
d.,t.i  (,on  be  piovided  in  Ihe  d♦^si^^d 
fon;iiit.  reportijig  burdfci;  is  minimizi-tl, 
n-poni'ig  forms  .ire  i  learly  uoderst«M>d. 
and  the  impad  of  data  collet  lion 
reqt;i.^!me'5ts  on  respondents  am  be 
pn)pfjrly  asMis.sed.  Currently.  EIA  is 
soli<.;iing  comments  concerning 
pioposed  revisions  to  the  Fonn  Ohr^  j  i 
"Coordinated  Regional  Bulk  Power 
Supph  Program  Report"  and  its  filing 
c\i  !e. 

Any  changes  lo  Form  OE--1 1 1 . 

deteriuinef)  to  he  niM  essary.  h,-is»?d  en 
f  v.Tluiition  of  <  omnients  re<»>ived  in 
response  lo  this  notice  will  be  n-fletli  d 
in  n.;d  apply  »o  the  data  swbmissinn 
5'  bed. lied  for  April  1.  1995. 

DATES:  Wrillen  (ximmeiits  ninst  \^ 
si:I)!t!iited  o:i  or  hefu.'*'  |uly  15.  I<J'>4.  M 
yuu  anlii.ipiile  that  >ol'  will  submit 
comments,  hut  (.annri  do  so  within  the 
peii(;d  of  (iine  .-illowod  by  this  nolict', 
|>!e"se  advis»>  rhe  rontud  listed  b-jtow. 
An  additional  30  days  may  be  allovvMl 

ADDRESSES:  Se.-d  f  on-.L^T^nls  to  I>unis 
K.  T.iitlie,  Diredfir,  OfTice  of  fcimer^^em  \ 
Pliinning.  1000  Indepe.'>denf;e  Avenue 
SW..  Washington,  I>C  20585  (Phone 
numbj.r  [202)  ..H«i-3271,  KAA  (zdli)  .^.aii- 
1737). 

FOR  FURTHER  INFORMATION  Oi^  TO  OBTAIN 
COFtES  OF  THE  EWSTIWG  FORM  AND 
INSTRUCTJOMS:  Requests  for  additional 
inform.ilion  or  copies  of  the  form  ,?nd 
instructions  should  f>e  dirocTted  lo  Mr. 
Taillie  at  the  address  listed  above. 

SUPPLEMENTARY  INFORMATION: 

I.  Biickjyuund 

II.  (Airrt-nl  Auiniui 

III.  Kequest  for  loninMintN 
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I.  Background 

Among  the  document.s  :urrently  used 
to  collect  U.S.  electric  poi  ler  system 
data  is  Form  OE-411  (Cocrdinated 
Rej^ional  Bulk  Power  Sup  )ly  Program 
Report).  Formerly,  author  ty  for  the 
Form  OE-411  data  collection  was 
delegated  to  the  Office  of  emergency 
Planning  and  Operations  OE)  within 
the  Department  of  Energy  The  OE 
organization  no  longer  exi  sts,  but  its 
functions  relevant  to  the  F  orm  are  now 
ill  the  Office  of  Emergency  Planning. 
Assistant  Secretary  for  Po  icy.  Planning, 
and  Program  Evaluation;  i  nd  the  Office 
of  Emergency  Managemen :,  Director  of 
Nonproliferafion  and  Nati  )nal  Security. 
EIA  also  has  funcf  ion.s  r  ilevant  to  the 
Form.  In  order  to  fulfill  its 
responsibilities  under  the  ="ederal 
Energy  Administration  Ac  of  1974 
(Pub.  L.  No.  93-275),  and  i  he 
Department  of  Energy  Orgi  nization  Act 
(Pub.  L.  No.  95-91).  EIA  is  obliged  to 
carry  out  a  central,  comprthensive.  and 
unified  energy  data  and  in  ormation 
program.  This  program  wi  1  collect, 
evaluate,  assemble,  analyz  (.  and 
disseminate  data  and  infor  nation 
related  to  energy  resource  i  eserves. 
production,  demand  and  technology, 
and  related  economic  and  ;tatistical 
information  relevant  to  the  adequacy  of 
energy  resources  to  meet  d  'mands  in 
the  near  and  longer  term  fu  ture  for  the 
Nation's  economic  and  soc  al  needs. 

The  Form  annually  colle  :ts  data 
needed  to  assess  the  adequ  icy  and 
reliability  of  U.S.  bulk  power  supply  for 
a  10-year  advance  period.  1  'his 
assessment  is  necessary  for  DOE  to 
fulfill  the  requirements  of  s  ection  202(a) 
of  the  Federal  Power  Act,  a !  amended. 
Supplemented  by  additional  reports 
published  by  the  North  American 
Electric  Reliability  Council  (NERC),  EIA 
and  others,  the  data  in  the  Form  enable 
DOE  to  perform  its  assignee  tasks, 
which  include: 

•  Assessment  of  the  adequac  y  of  the  U.S. 
electric  power  supply; 

•  Assessment  of  the  vulnera  lilityofthe 
U.S.  electric  power  supply  to  d  isruptions 
fi^om  all  causes,  and  evaluation  of  the  risks 
of  such  disruptions;  and 

•  Energy-related  support  act  vities 
designated  by  the  Federal  Resp  jnse  Plan  (the 
Robert  T.  Stafford  Disaster'Reli  f  and 
Emergency  Assistance  Act,  Pub  lie  L.aw  93- 
228.  as  amended). 

The  supplemental  additional  reports 
noted  above  include  NERC;  10  year 
forward  reliability  assessme  [it  and  its 
yearly  pre-season  and  post-s  eason 
summer  and  winter  operatic  ns 
assessments. 

The  Form  is  filed  with  the  DOE 
annually  on  April  1  by  each  of  the 
Regional  Electric  Reliability  Councils  of 


NERC  in  the  United  States.  There  are 
nine  Councils  in  the  contiguous  U.S. 
and  one  in  Alaska.  No  Council  has  been 
established  by  the  electric  utilities  in 
Hawaii.  Each  Council  files  Form  OE- 
411  with  DOE  and  provides  copies  to 
the  Federal  Energy  Regulatory 
Commission  and  to  the  Public  Service 
Commission  of  each  State  that  is  wholly 
or  partly  within  the  Council's 
boundaries.  The  DOE  makes  the  OE-411 
reports  available  to  the  public  for 
inspection  and  copying  in  its  Office  of 
Freedom  of  Information  Reading  Room 
at  its  Washington.  IX.  headquarters. 
1000  Independence  Avenue.  SW., 
Washington.  DC  20585. 

The  Form  collects  numerical  and 
descriptive  information  concerning 
regional  electric  power  supply  systems. 
The  numerical  information  consists  of 
historic  data  and  data  projected  for  a  10- 
yenr  advance  period.  The  descriptive 
data  consist  of  each  Council's 
a.ssessment  of  the  projected  reliability  of 
the  bulk  power  supply  in  its  region  over 
the  next  five  years,  and  material 
concerning  planning  and  operating 
practices  of  the  Council. 

Form  OE-411  originated  as 
"Appendix  A"  of  Order  383-2,  issued 
by  the  then  Federal  Power  Commission 
on  April  10, 1970.  Since  then,  the  Form 
has  been  incrementally  revised  from 
time-to-time  and  transferred  to  the 
jurisdiction  of  several  groups  within 
DOE.  being  variously  designated  as 
ERA-411.  EP-411.  IE-411  and  currently 
OE-411.  The  title  "Coordinated 
Regional  Bulk  Power  Supply  Program 
Report"  has  not  been  changed,  as  it 
reflects  the  continuing  focus  and 
purpose  of  the  document. 

The  concept  of  regional  electric  power 
supply,  coordinated  for  the  purposes  of 
reliability  and  adequacy  on  a  regional 
scale  by  electric  utilities  working  in  the 
cooperative  setting  provided  by  the 
Regional  Councils,  was  developed  by 
the  industry  and  the  Federal  Power 
Commission  in  the  aftermath  of  the 
November  9, 1965,  Northeast  Blackout. 
That  event  made  clear  the  need  for 
neighboring  interconnected  electric 
utilities  to  coordinate  their  planning 
and  operation  in  the  interests  of  electric 
power  supply  reliability.  Accordingly, 
the  electric  power  industry,  with  the 
assistance  and  encouragement  of  the 
Federal  Power  Commission,  organized 
Regional  Electric  Reliability  Councils  to 
improve  inter-utility  coordination  of 
system  planning  and  operation.  These 
Councils  provide  an  institutional 
mechanism  for  the  activities  needed  to 
assure  region-wide  planning  and 
operation  of  power  system  facilities, 
establishment  of  appropriate  standards 
for  the  improvement  of  interconnected 


system  operation  and  response  to 
contingencies,  and  other  relevant 
matters. 

Form  OE-411  provides  a  mechanism 
for  recording  in  a  single  compact 
volume  the  basic  data  and  practices 
resulting  from  regionally  coordinated 
efforts  by  electric  utilities  to  assure 
adequate,  continuous  and  reliable 
electric  power  supply.  The  Form 
annually  provides,  in  convenient,  form 
basic  information  needed  by  the  Federal 
government,  State  agencies,  electric 
utilities  and  the  public  to  assess  the 
reliability  and  adequacy  of  electric  bulk 
power  supply  as  projected  for  a  decade 
ahead. 

II.  Current  Actions 

Since  the  predecessor  of  Form  OE- 
411  was  initiated  in  1970.  significant 
changes  have  occurred  in  the 
technology  of  electric  power  generation, 
transmission,  distribution  and  use 
which  have  been  accompanied  by 
reduced  growth  of  electric  demand. 
Coupled  with  changes  in  the  national 
economy,  the  structure  of  the  electric 
power  industry,  new  Federal  energy 
legislation  and  changes  in  Federal  and 
State  regulatory  practices,  it  is 
appropriate  to  reconsider  Form  OE-411 
at  this  time  with  respect  to:  Frequency 
of  reporting,  scope  and  content, 
duplicate  reporting  of  data,  and 
administrative  arrangements. 

Administrative  Arrangements 

The  Survey  Management  Division. 
Office  of  Coal.  Nuclear.  Electric  and 
Alternate  Fuels  of  the  EIA  is  assuming 
responsibility  for  administration  of  the 
Form.  EIA  will  be  responsible  for 
preparing  the  blank  Form,  sending  it  to 
the  Reliability  Councils  (in  hard  copy, 
diskette  or  by  other  means),  receiving 
the  completed  Form  from  each  Council, 
entering  the  data  into  an  electronic 
database  readily  accessible  to 
government  agencies  and  the  public, 
and  providing  a  hard  copv  of  each 
Council's  Form  to  the  DOE  Freedom  of 
Information  Reading  Room  for 
inspection  and  copying  by  the  public. 

EIA  also  will  be  responsible  for 
making  changes  to  the  Form,  if  revisions 
are  found  to  be  needed,  after 
consultation  with  DOE's  Ofilce  of 
Emergency  Planning  and  Office  of 
Emergency  Management,  the  North 
American  Electric  Reliability  Council 
(acting  for  the  Regional  Councils)  and 
other  interested  parties.  If  this  change  in 
administrative  responsibility  is 
implemented,  the  designation  of  the 
Form  will  become  EIA-411.  Response  to 
Form  OE-411  and  its  predecessors  was 
voluntary.  It  is  now  proposed  that 
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response  to  Form  EIA-411  will  be 
mandatory. 

Frequency  of  Reporting 

The  Department  of  Energy  is 
•  considering  reducing  the  filing 
frequency  for  the  new  Form  (EIA^ll) 
to  biennially  instead  of  annually. 
Accordingly,  the  1995  filing  would  be 
required,  but  the  next  filing  would  not 
be  due  until  1997.  When  the  Form's 
predecessor  was  initiated  in  1970  the 
demand  for  electric  power  was 
exhibiting  a  high  rate  of  annual  increase 
and  the  planning  and  con.struction  of 
electric  system  facilities  was 
correspondingly  rapid.  Annual 
reporting  was  appropriate  at  that  time  so 
that  assessment  of  reliability  could  be 
based  on  the  latest  data,  which  changed 
rapidly.  The  present  annual  growth  rate 
of  electricity  demand  is  approximately 
half  of  what  it  was  in  the  late  1960's  and 
early  1970's.  It  appears  probable  that  the 
growth  rate  will  not  increase  greatly  in 
the  foreseeable  future.  The  pace  of 
facilities  construction  has  slowed 
cbrrespondingly  and  it  seems 
appropriate  to  reduce  the  frequency  of 
data  reporting. 

Biennial  preparation  of  Form  EIA-411 
will  reduce  the  reporting  burden  on  the 
utility  industry  (which  provides  the 
data  to  the  Councils)  and  on  the 
Councils  (which  aggregate  the  data, 
prepare  the  response  and  make 
distribution  to  the  Department  of 
Energy,  the  Federal  Energy  Regulatory 
Commission  and  State  Public  Service 
Commissions).  Since  year-to-year 
changes  are  smaller  than  previously,  the 
validity  of  adequacy  assessments  ba.sed 
on  the  biennial  reports  is  not  likely  to 
be  affected  significantly. 

Elimination  of  Duplication 

Some  data  on  utility-owned 
generating  units  are  currently  reported 
by  utilities  twice:  To  EIA  on  Form  EIA- 
860  (Annual  Electric  Generator  Report) 
and  also  on  Form  OE-411.  Currently, 
data  on  the  mode  of  transportation  of 
fuel  to  these  units  are  reported  on  Form 
OE-41 1  but  not  on  Form  EIA-860; 
however,  EIA  intends  to  modify  Form 
EIA-860  to  include  reporting  of  the  fuel 
transportation  data.  Also,  electric 
utility,  unauthorized  planned  new 
generators  are  reported  on  Form  OE-^11 
but  not  on  Form  EIA-860.  EIA  will 
modify  Form  EIA-860  to  include 
electric  utility,  unauthorized  planned 
new  generators.  Once  this  is  done.  Form 
EIA-860  will  include  all  of  the  utility- 
owned  generating  unit  data  required, 
and  the  duplicative  work  of  the 
Councils  in  preparing  a  separate  list  of 
utility-owned  generating  unit  data 
(including  mode  of  fuel  transportation) 


for  Form  EIA-411  will  become 
unnecessary. 

However,  complete  and  accurate 
generating  unit  data  will  be  needed  in 
Form  EIA-411  to  make  it  a  "stand- 
alone" document.  Therefore,  EIA  will 
furnish  to  each  Council  the  data 
(reported  on  Form  EIA-860)  concerning 
the  utility-owned  units  in  that  Council, 
(o  be  incorporated  by  the  Council  in  its 
response  to  Form  EIA-411.  The 
procedure  to  do  this  will  be  developed 
jointly  by  EIA  and  the  Councils  to 
assure  that  the  data  reported  in  Form 
EIA-411  are  complete,  accurate  and 
correctly  reflect  the  generating  capacity 
owned  by  utilities  and  non-utility 
generators  (NUGs)  within  the  Council 
boundaries.  Data  concerning  non-ulility 
generating  capacity  will  be  obtained  by 
utilities  as  is  done  currently,  will  be 
reported  by  the  utilities  to  the  Councils 
and  will  be  reported  by  each  Council  in 
its  response  to  Form  EIA-411. 

Content  of  Proposed  Form  EIA--}  l  j 

The  following  discussion  lists  items 
being  considered  for  inclusion  in 
proposed  Form  EIA-411.  A  brief 
justification  for  each  proposed  change 
from  Form  OE-411  is  also  provided. 

Item  No. 

1.  Projected  energy  and  peak  demand 
for  ten  years  and  actual  data  for  the 
previous  year. 

No  change  is  proposed  for  this  item. 

2A.  Existing  generating  capacity. 

No  change  is  proposed  for  the  content 
of  this  item.  The  method  by  which  the 
data  are  to  be  obtained  is  discussed 
above  under  the  heading  "Elimination 
of  Duplication." 

2B.  Projected  Generating  Capacity 
Installations,  Changes  and  Removals. 

No  change  is  proposed  for  this  item. 
The  method  by  which  the  data  are  to  be 
obtained  is  discussed  above  under  the 
heading  "Elimination  of  Duplication.  " 

2C.  Projected  capacity  purchases  and 
sales. 

It  is  proposed  to  add  to  this  item,  for 
the  peak  hour  of  each  month  of  the 
preceding  year,  the  actual  purchases 
and  sales  of  capacity  resulting  from 
transactions  with  sources  external  to  the 
Council  area. 

Justification:  For  some  Coun(,ils. 
purchased  capacity  is  a  .significant 
portion  of  the  total  available  and 
significantly  affects  the  adequacy  of 
regional  power  supply.  No  means  now 
exist  for  tracking  this  information  in 
Form  OE-411. 

3A.  Projected  capacity  and  demand 
for  ten  years. 
No  change  is  proposed  for  this  item. 
3B.  Five-year  a.ssessment  of  adequacy 
by  the  Council. 


No  change  is  proposed  for  this  item. 

3C.  Regional  generating  capacity 
unavailability. 

Only  data  on  utility-owT.ed  generating 
capacity  are  currently  reported.  It  is 
proposed  that  unavailability  data  for 
non-utility  (NUG)  generator  capacity  be 
added  to  this  item  to  the  extent  that  it 
is  made  available  by  NUG  entities 

Justification:  As  NUG  capacity 
becomes  a  larger  portion  of  total 
installed  capacity  in  a  Council  area,  it 
becomes  more  important  to  be  able  to 
assess  its  reliability. 

New  Item  3D.  Regional  Demand 
Projections. 

Di.scuss  the  forecasting  method  and 
basic  assumptions  employed  by  the 
Council  in  reaching  aggregate  demand 
and  energy  projections,  tabulated  in 
Item  3A.  for  normal  weather.  Also 
discuss  how  the  Council  plans  lo  meet 
contingencies  caused  by  extreme 
weather. 

Justification:  The  discussion  will 
provide  a  basis,  not  currently  available, 
for  understanding  the  forecasts. 

4A.  Bulk  Power  Transmission  System 
Maps. 
No  change  is  proposed  for  this  item. 
4B.  Projected  Bulk  Power 
Transmission  Line  Additions. 
No  change  is  projected  for  this  item. 
5A.  Near-term  Transmission 
Adequacy. 
No  change  is  projected  for  this  item. 
5B.  Future  Critical  Bulk  Power 
Transmission  Facilities  That  Will  Not 
Be  In  Service  When  Required. 

It  is  proposed  to  replace  this  item  by 
a  new  item  5B  requesting: 

(1)  Summary  data  on  actual  inter- 
Council  purchase  and  sale  transactions 
which  took  place  during  the  seasonal 
(summer  and  winter)  peak  load  periods 
of  the  preceding  year  and  (2)  a 
discussion  of  the  extent  to  which  the 
magnitude  of  these  transactions 
approached  the  transfer  capacity  of  the 
inter-Council  transmission  facilities 
under  conditions  then  existing. 

Justification:  Industry  reports  claim 
that  some  U.S.  transmission  facilities 
are  approaching  their  capacity  transfer 
limits  but  do  not  support  these  claims 
with  quantitative  information.  The  data 
requested  will  provide  an 
understanding  of  the  ability  of 
transmission  facilities  to  transfer  the 
capacity  purchases  and  sales  reported  in 
item  3A  among  Councils. 
5C.  Sy.stem  Evaluation  Criteria. 
It  is  proposed  to  enlarge  this  item  to 
include  discussion  of  the  effects  of  non- 
utility  generating  sources  and  increased 
access  by  independent  power  producers 
lo  transmission  facili'ies  as  they 
specifically  relate  to  reliability  of  suppK 
in  the  Council's  area. 
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lustification:  Increa,sing 
generation  and  the  issues 
with  integrating  that  gener;  t 
utility  network  may  have  e 
.system  reliabihty  that  are 
thoroughly  explored  elsew 
6A.  Coordination  of  Ope 
No  change  is  proposecf  fi 
6B.  Load  preservation  [ 
It  is  proposed  to  add  to 
requests  for:  (1)  description 
voltage  reduction  procedu 
by  the  utilities  in  the  Co 
effectiveness  in  reducing  ^ 
and  the  effects  on  customer 
and  (2)  discussion  of  condi 
practices  related  to  reducti 
demand  under  control  of 
request  of  the  system  o, 
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terms  as  "direct  load  contrc 
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should  be  defined. 

Justification:  Load 
practices  and  procedures  d 
Councils.  Further  informati 
necessary  to  understand  th 
for  preserving  load. 
7,  Additional  Information 
No  change  is  proposed  fo 

III.  Request  for  Comments 

Prospective  respondents  e 
interested  parties  are  reques 
comment  on  the  proposed 
discussed  above  and  to  , 
other  modifications  as  they 
The  following  general  quest 
provided  to  assist  in  the  pre 
responses: 

For  the  potential  respon 

A.  Are  current  instructions  a 
in  Form  OE-411  clear  and  suffi( 
what  changes  do  you  suggest? 

B.  Can  the  information  requp 
submitted  consistent  with  the  e 
defmitions?  (Note:  It  is  intendet 
possible,  the  definitions  in  the  ' 
Terms  For  NERC  Publications" 
published  by  the  North  A.meric^i 
Reliability  Council  on  June  9.  19 

C.  Can  the  information  reques 
submitted  within  the  response  t 
in  the  instructions? 

D.  For  Form  OE-411  as  ciirrer 
constituted,  public  reporting  bu 
estimated  to  average  13  hours  p 
for  the  utilities  that  provide  the 
information  and  1000  hours  for 
Reliability  Council  respondent 
time,  including  Un\e  for  review 
instructions,  searching  existing 
gathering  and  maintaining  the  d 
and  completing  and  reviewing  I 
of  information,  do  you  estimate 
required  to  complete  Form  EIA 
should  be  promulgated  as  pro 
Notice? 

E  What  specific  changes  do  v 
F.  If  you  know  of  any  Federal 
iocrii  governmental  agency  that 
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identical  data  in  the  same  single  volume 
format,  specif)-  the  agency  and  a  reference 
citation. 

G.  For  what  purposes  would  you  use  the 
EI.^-4^  1  report?  Please  be  specific. 

H.  VVhdt  are  the  deficiencies  and  strengths 
of  any  alternate  source  of  numerical  and 
descriptive  information  that  you  use? 

EIA  also  is  interested  in  receiving 
comments  regarding  the  need  for  the 
information  provided  in  Form  OE-411 
(e.xisting)  or  Form  EIA^ll  (proposed). 

Comments  will  become  a  matter  of 
public  record. 

The  Office  Of  Emergency  Planning 
and  EI.^  will  review  and  evaluate  all 
comments  received  as  a  result  of  this 
Notice  in  the  context  of  best  serving  the 
interests  of  the  public,  the  electric 
utility  industry.  State  governments  and 
the  Federal  government.  A  statement 
will  be  prepared  integrating  the  views 
expressed  above  with  the  comments 
received  in  response  to  this  notice.  If 
appropriate  after  revielv  by  these  offices, 
the  Office  of  Management  and  Budget' 
(OMB)  will  be  requested  to  authorize 
use  of  Form  EIA-411  for  the  period 
1995-1997. 

Statutory  Authorities:  Sec.  2(a)  of  the 
Paperwork  Reduction  Act  of  1980,  (Public 
L^w  No.  96-511).  which  amended  Chapter  35 
of  Title  44  United  Stages  Code.  ISee  44  tJ.S  C 
3506(a)  and  (c)(1)]. 

Issued  in  Washington.  DC  June  9,  1994. 
Yvonne  M.  Bishop. 

Director.  Office  of  Statistical  Standards. 
Energy  Information  Administration. 
IFR  Doc.  94-14554  Filed  6-14-94:  8:45  am) 
BILLING  CODE  M50-01-P 


Federal  Energy  Regulatory 
Commission 

[Docket  No.  QF87^22-005] 

Indeck-Corjnth  Limited  Partnership; 
Application  for  CommlssJon 
Recertification  of  Qualifying  Status  of 
a  Cogeneration  Facility 

)une9,  1994 

On  June  8,  iq94,  Indeck-Corinth 
Limited  Partnership  (Indeck-Corinth)  of 
1130  Lake  Cook  Road,  suite  300.  Buffalo 
Grove.  Illinois  60089.  submitted  for 
filing  an  application  for  recertification 
of  a  facility  as  a  qualifying  cogeneration 
facility  pursuant  to  §  292.207(b)  of  the 
Commission's  Regulations.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 

According  to  the  applicant,  the 
natural  gas-fueled  cogeneration  facility 
is  located  in  Corinth,  New  York.  The  ' 
Commission  previously  certified  the 
capacity  of  the  facility  to  be  36.65  M\V. 
The  facility  was  to  consist  of  a 
combustion  turbine  generator  and  a  heat 


recovery  boiler.  Thermal  energy 
recovered  from  the  facility  v/as  to  be 
used  in  paper  manufacturing  processes. 
The  instant  application  for 
recertification  is  submitted  to  report  the 
addition  of  an  extraction/condensing 
steam  turbine  generator  and  an 
approximately  3.5-mile.  115  kV 
transmission  line  to  the  facility. 
Furthermore,  the  application  reflects  an 
increase  in  the  facility's  maximum  net 
electric  power  production  capacity  to 
137.4  MW.  use  of  thermal  energy  output 
for  space  heating,  and  the  transfer  of 
ownership  from  Internationa!  Paper 
Company  to  Indeck-Corinth. 

Any  person  desiring  to  be  heard  or 
objecting  to  the  granting  of  qualifying 
status  should  file  a  motion  to  intervene 
or  protest  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street.  NE.  Washington.  DC 
20426,  in  accordance  with  rules  211  and 
214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  must  be  filed  within 
30  days  after  the  date  of  publication  of 
this  notice  in  the  Federal  Register  and 
must  be  served  on  the  applicant. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection. 
Linwood  A.  Watson,  fr., 
Acting  Secretary. 

IFR  Dt>c  94-14488  Filed  6-14-94;  6:45  am| 
BILLING  CODE  S717-01-M 


[DocKet  No.  EL94-65-000,  et  al.) 

Consumers  Power  Company,  ei  a!.; 
Electric  Rate  and  Corporate  Regulation 
Filings 

June  8.  1994. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Consumers  Power  Co. 

{Docket  No.  EL94-65-000i 

Take  notice  that  on  May  4.  1994. 
Consumers  Power  Company  tendered 
for  filing  a  Petition  for  waiver  of  policy 
statement  regarding  post-employment 
benefits  other  than  pensions. 

Cominent  date:  June  23.  1994.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Louis  Dreyhis  Electric  Power  Inc. 

[Docket  No.  ER92-850-006! 

Take  notice  that  on  May  2. 1994. 
Louis  Dreyfus  Electric  Power  Inc. 
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(Dreyfus)  filed  certain  information  as 
required  by  the  Commission's  December 
2, 1992  letter  order  in  this  proceeding. 
61  FERC 1  61,303  (1992).  Copies  of 
Dreyfus'  informational  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection,  with  the 
exception  of  certain  data  which  Dreyfus 
claims  is  privileged  pursuant  to  Section 
388.112  of  the  Commission's  Rules  of 
Practice  and  Procedure. 

3.  PSI  Energy,  Inc. 

[Docket  No.  ER94-533-OOOJ 

Take  notice  that  PSI  Energy,  Inc.  (PSI) 
and  Indiana  Municipal  Power  Agency 
on  May  13, 1994,  tendered  for  filing 
amended  Service  Schedules  in  the  FERC 
Filing  in  Docket  No.  ER94-533-000  to 
comply  with  a  FERC  Staff  request. 

Copies  of  the  filing  were  served  on 
.  Indiana  Municipal  Agency  and  the 
Indiana  Utility  Regulatory  Commission. 

Comment  date:  June  22,  1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Western  Resources,  Inc. 

IDocket  No.  ER94-1 01 0-000) 

Take  notice  that  on  May  25,  1994, 
Western  Resources,  Inc.  tendered  for 
filing  additional  information  to  its 
March  2, 1994  filing  in  the  above- 
referenced  docket. 

Comment  date:  June  20,  1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Southwestern  Public  Service  Co. 

IDocket  No.  ER94-1 093-000) 

Take  notice  that  on  June  1,  1994, 
Southwestern  Public  Service  Company 
tendered  for  filing  an  amendment  to  its 
March  28,  1994  filing  in  the  above- 
referenced  docket. 

Comment  date:]une  22,  1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  The  .Montana  Power  Co. 
|Do<.ket  No.  ER94-n8«M)00j 

Take  notice  that  on  May  27,  1994,  The 
Montana  Power  Company  (Montana) 
tendered  for  filing  with  the  Federal 
Energy  Regulatory  Commission 
pursuant  to  18  CFR  35.13,  an 
amendment  to  its  filing  in  the  above 
referenced  docket.  Said  amendment  was 
filed  so  as  to  provide  the  Commission 
with  a  Certificate  of  Concurrence  from 
Enron  Power  Marketing,  Inc.  (Enron). 

A  copy  of  the  filing  was  served  upon 
Enron  and  Lassen  Municipal  Utility 
District. 

Comment  dote:  June  22,  1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


7.  Atlantic  City  Electric  Co. 

(Docket  No.  ER94-1 3 16-000) 

Take  notice  that  on  May  31, 1994, 
Atlantic  City  Electric  Company  (ACE) 
tendered  for  filing  a  Letter  Agreement 
between  ACE  and  Bahimore  Gas  & 
Electric  Company  (BG&E).  Pursuant  to 
the  Letter  Agreement,  ACE  has  agreed  to 
sell  to  BG&E  PJM  firm  installed  capacity 
credits  pursuant  to  the  current  PJM 
Interconnection  Agreement  Schedule 
4.01. 

ACE  requests  waiver  of  the  notice 
requirements  in  order  that  the  Letter 
Agreement  may  become  effective  as  of 
June  1,  1994. 

Copies  of  the  filing  have  been  served 
on  New  Jersey  Board  of  Regulatory 
Commissioners,  the  Maryland  Public 
Service  Commission,  and  Baltimore  Gas 
&  Electric  Company. 

Comment  date:  June  22, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Northeast  Utilities  Service  Co., 
Central  Maine  Power  Co. 

IDocket  No.  ER94-1 3 17-000) 

Take  notice  that  on  May  31,  1994. 
Northeast  Utilities  Service  Company 
(NUSCO),  on  behalf  of  The  Connecticut 
Light  and  Power  Company  (CL&P), 
Western  Massachusetts  Electric 
Company  (WMECO),  Holyoke  Water 
Power  Company  (HWP),  Holyoke  Power 
and  Electric  Company  (HP&E)  and 
Public  Service  Company  of  New 
Hampshire  (PSNH)  along  with  Central 
Maine  Power  Company  (CMP)  tendered 
for  filing  a  capacity  exchange  agreement 
dated  May  15, 1994  between  NUSCO 
and  CMP. 

NUSCO  states  that  a  copy  of  this 
information  has  been  mailed  to  CMP 
and  the  Maine  Public  Utilities 
Commission,  Connecticut  Department  of 
Public  Utility  Control,  Massachusetts 
Department  of  Public  Utilities  and  New 
Hampshire  Public  Service  Commission. 

Comment  dare;  June  22,  1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Northeast  Utilities  Service  Co. 

IDocket  No.  ER94-1318-0001 

Take  notice  that  on  May  27,  1994, 
Northeast  Utilities  Sen-ice  Companv 
(NUSCO)  submitted  for  filing,  on  behalf 
of  the  Northeast  Utilities  (NU)  System 
Companies,  a  System  Power  Sales 
Agreement  between  NUSCO  and  Bozrah 
Light  and  Power  Company  (Bozrah)  and 
a  Service  Agreement  between  NUSCO 
and  the  NU  System  Companies  for 
service  under  NUSCO's  Transmission 
Tariff  No.  5  (Service  Agreement). 
NUSCO  requests  that  the  Agreement 


and  the  Service  Agreement  be  permitted 
to  become  effective  May  1, 1994. 

Comment  date:  ]une  22, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  The  Washington  Water  Power  Co. 

IDocket  No.  ER94-1 320-0001 

Take  notice  that  on  May  31,  1994,  The 
Washington  Water  Power  Company 
(WWP),  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
pursuant  to  18  CFR  35.13  revisions  to 
the  borderline  transmission  service 
provided  by  WWP  to  the  Bonneville 
Power  Administration  (Bonneville) 
under  terms  of  the  WWP/Bonneville 
General  Transfer  Agreement. 

A  copy  of  this  filing  has  been  served 
upon  Bonneville,  the  Idaho  Public 
Utilities  Commission,  and  the 
Washington  Utilities  and  Transportation 
Commission. 

Comment  date:  June  22, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Green  Mountain  Power  Corp. 

IDocket  No.  ER94-1321-O00I 

Take  notice  that  on  May  31,  1994, 
Green  Mountain  Power  Corporation 
(GMP)  tendered  for  filing  a  Service 
Agreement  and  Certificate  of 
Concurrence  for  Consolidated  Edison 
under  FERC  Electric  Tariff  No.  2,  known 
as  GMP's  Opportunity  Transaction 
Tariff  (Tariff).  The  Service  Agreement  is 
intended  to  supersede  the  unexecuted 
Service  Agreement  for  Consolidated 
Edison,  identified  as  Rale  Schedule  No 
19  under  the  Tariff.  The  Service 
Agreement  and  Certificate  of 
Concurrence  will  allow  Consolidated 
Edison  to  enter  into  transactions, 
including  exchange  unit  transactions,  in 
accordance  with  the  Tariff  No  terms  or 
conditions  of  the  Tariff  are  affected  by 
the  form  of  Service  Agreement. 

Comment  date:  June  22,  1994.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Central  Maine  Power  Co. 

|D(H;kct  No.  ER94-1 323-0001 

Take  notice  that  on  June  1.  1994. 
Central  Maine  Power  Company  (CMP), 
tendered  for  filing  a  Settlement 
Agreement  between  CMP  and  New 
England  Power  Company  (New  tn^la.'id 
Power),  dated  as  of  June  1,  1994 
(Agreement).  In  accordance  with  the 
terms  of  the  Agreement,  CMP  will 
provide  New  England  Power  with  two 
c  ash  payments,  and  a  CMP  system 
energy  sale  of  capacity  and  associated 
energy  for  the  months  of  August  and 
September  1994  priced  at  CMP  s 
projected  incremental  cost  of 
production. 
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Comment  date:  June  22  1994,  in 
accordance  with  Standarc  Paragraph  E 
at  the  end  of  this  notice 

13.  Northern  States  Powef  Co. 
(Minnesota) 

IDocket  No.  ER94-1124-OOOI 

Take  notice  that  on  June  1,  1994, 
Northern  States  Power  Co  npany 
(Minnesota)  tendered  a  R^ocation 
Agreement  between  NSP  £  nd  City  of 
Chaska. 

NSP  requests  that  the  Ccmmission 
disclaim  jurisdiction  over  ;his 
Agreement.  If  the  Commis  ;ion  claims 
jurisdiction  over  this  Agre  jment,  NSP 
alternatively  requests  that  the 
Commission  accept  for  fili  ig  the 
attached  Agreement  effecti  ve  as  of  May 
23,  1994,  and  requests  waiirer  of  any 
applicable  Commission  N(  tice 
Requirements  under  Part  .1 5. 

Comment  date:  June  22,  1994.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


14.  Commonwealth  Edisor 
Madison  Gas  &  Electric  Cc . 

IDocket  No.  ER94-1 325-000) 
Take  notice  that  on  June 
Commonwealth  Edison 
(Edison)  submitted  a  Serviie 
Agreement,  dated  June  1. 1 
establishing  Madison  Gas 
Company  (MG&E)  as  a 
the  terms  of  Edison's  Power 
PS-1  (PS-1  Tariff).  The  _ 
previously  designated  the 
FERC  Electric  Tariff.  Origi 
No.  2.  Edison  and  MG&E  a 
for  filing  a  Letter  Agreemer  t 
1. 1994,  whereby  Edison 
agree  to  cancel  an  existing 
Agreement,  dated  February 
a  Notice  of  Cancellation  wi 
the  MG&E  rate  schedule. 

Edison  requests  an  effect 
June  1.  1994.  and  accordin 
waiver  of  the  Commission 
requirements.  Copies  of  thi 
served  upon  MG&E,  the 
Commission  of  Wisconsin, 
Illinois  Commerce  Com 

Comment  date:  June  22. 
accordance  with  Standard 
at  the  end  of  this  notice. 


2,  1994, 
Co  npany 


Pulil 


15.  Texas-New  Mexico  Powfer  Co 

IDocket  No.  ER94-1 326-000] 
Take  notice  that  on  June 
Texas-New  Mexico  Power 
tendered  for  filing  Amendmlent 
a  certain  agreement  between 
Paso  Electric  Company  (EPE) 
to  communication  facilities 
Ridge  Electronic  Site. 

Asserting  that  the  agreem. 
provide  for  TNP  either  to  se 


Co. 


994, 
Electric 
custjomer  under 

Sales  Tariff 
Commission  has 
^S-l  Tariff  as 
Volume 
submitted 
,  dated  June 
MG&E 
.etter 

1,1990,  and 
h  respect  to 

i  ve  date  of 
f  ly  seeks 


'.i: 


ral 
ho : 


and 


filing  were 
ic  Service 
md  the 
mission. 
1994.  in 
r  aragraph  E 


1994. 
C|ompany 
No.  1  of 
TNP  and  El 
pertaining 
It  Long 

agreement  does  not 
electric 


power  at  wholesale  or  to  perform  a 
wheeling  ser\ice. TNP  requests  that  the 
Commission  disclaim  jurisdiction  and 
reject  the  tender  for  filing.  If  the 
Commission  does  not  disclaim 
jurisdiction,  TNP  requests  that  the 
Commission  waive  its  notice 
requirements  and  accept  such 
Amendment  effective  as  of  June  1, 1994. 

TNP  asserts  that  the  filing  has  been 
served  on  EPE,  the  New  Mexico  Public 
Utility  Commission,  and  the  Public 
Utility  Commission  of  Texas. 

Comment  date:  June  22,  1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  Orange  and  Rockland  Utilities,  Inc. 

[Docket  No.  ER94-1327-0001 

Take  notice  that  on  June  2, 1994, 
Orange  and  Rockland  Utilities,  Inc. 
(Orange  and  Rockland)  tendered  for 
filing  pursuant  to  the  Federal  Energy 
Regulatory  Commission's  order  issued 
January  15, 1988,  in  Docket  No.  ER88- 
112-000,  an  executed  Service 
Agreement  between  Orange  and 
Rockland  and  Chromalloy  VVallklll 
Corporation. 

Comment  date:  June  22, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

1 7.  CMEX  Energy,  Inc. 

(Docket  No.  ER94-1 328-000) 

Take  notice  that  on  June  2. 1994, 
CMEX  Energy.  Inc.  (CMEX)  tendered  for 
filing  pursuant  to  Rule  205, 18  CFR 
385.205,  a  petition  for  waivers  and 
blanket  approvals  under  various 
regulations  of  the  Commission  and  for 
an  order  accepting  its  FERC  Electric 
Rate  Schedule  No.  1  to  be  effective 
August  2, 1994. 

CMEX  intends  to  engage  in  electric 
power  and  energy  transactions  as  a 
marketer  and  a  broker.  In  transactions 
where  CMEX  sells  electric  energy  it 
proposes  to  make  such  sales  on  rates, 
terms,  and  conditions  to  be  mutually 
agreed  to  with  the  purchasing  party. 
Neither  CMEX  nor  any  of  its  affiliates 
are  in  the  business  of  generating, 
transmitting,  or  distributing  electric 
power. 

Rate  Schedule  No.  1  provides  for  the 
sale  of  energy  and  capacity  at  agreed 
prices.  Rate  Schedule  No.  1  also 
provides  that  no  sales  may  be  made  to 
affiliates. 

Comment  date:  ]une  22. 1994.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission. 


825  North  Capitol  Street,  NE., 
Washington,  DC  20426.  in  accordance 
with  Rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.21 1  and  18  CFR 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashcll. 
Secretary. 
IFR  D<x;.  94-14487  Filed  f»-14-94:  B:45aml 

BILUNG  CODE  6717-01-P 


[Project  No.  6624-099  New  York] 

Alfred  D.  Huey;  Availability  of 
Environmental  Assessment 

|une9,  1994. 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969  and 
the  Federal  Energy  Regulatory 
Commission's  regulations,  18  CFR  part 
380  (Order  No.  486.  52  FR  47910),  the 
Office  of  Hydropower  Licensing  (OHL) 
reviewed  site  restoration  measures  for 
the  removal  of  a  powerhouse  at  the 
Tyrone  Project.  The  removal  of  the 
powerhouse  is  required  in  the 
termination  of  the  exemption  (license).' 
The  project  is  located  on  Big  Tobehanna 
Creek  near  the  Village  of  Tyrone  in 
Schuyler  County,  New  York. 

The  staff  of  OHL's  Di  vision  of  Project 
Compliance  and  Administratiup 
prepared  on  Environmental  Assessment 
(EA).  for  the  proposed  action.  In  the  EA. 
the  staff  concludes  that  the  licensee's 
proposals  would  not  constitute  a  major 
federal  action  significantly  affecting  the 
quality  of  the  human  environment. 

Copies  of  the  EA  are  available  for 
review  in  the  Reference  and  Information 
Center,  room  3308,  of  the  Commission's 
offices  at  941  North  Capitol  Street,  NE. 
Washington,  DC  20426. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
IFR  Doc.  94-14489  Filed  6-14-94;  8:45  ami 
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[Project  No.  8864-009  Washington] 

Weyerhaeuser  Co;  Availability  of 
Environmental  Assessment 

June  9, 1994. 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969  and 
the  Federal  Energy  Regulatory 
Commission's  regulations,  18  CFR  part 
380  (Order  No.  486.  52  FR  47910),  ^he 
Office  of  Hydropovver  Licensing  (OHL) 
has  reviewed  the  application  to  change 
the  design  of  the  transmission  line  for 
the  Calligan  Creek  Project.  The 
proposed  2.5  mile  long  transmission 
line  would  be  buried  for  its  entire  length 
in  the  shoulder  of  a  Weyerhaeuser 
Company  logging  road.  No  other  private 
or  residential  landowners  would  be 
affected. 

The  staff  of  OHL's  Division  of  Project 
Compliance  and  Administration  has 
prepared  an  Environmental  Assessment 
(EA)  for  the  proposed  action.  In  the  EA, 
the  staff  concludes  that  the  licensee's 
proposals  would  not  constitute  a  major 
federal  action  significantly  affecting  the 
quality  of  the  human  environment. 

Copies  of  the  EA  are  available  for 
review  in  the  Reference  and  Information 
Center,  room  3308,  of  the  Commission's 
Offices  at  941  North  Capitol  Street,  NE., 
Washington.  DC  20426. 
Linwood  A.  Watson.  Jr., 
Acting  Secretary. 

IFR  Doc.  94-14490  Filed  6-14-94,  8;45  am) 
BILLING  CODE  6717-«1-M 


[Docket  No.  TM94-1 0-23-001] 

Eastern  Shore  Natural  Gas  Co.; 
Proposed  Changes  in  FERC  Gas  Tariff 

June  9,  1994. 

Take  notice  that  on  June  1, 1994. 
Eastern  Shore  Natural  Gas  Company 
(ESNG)  tendered  for  filing  certain 
revised  tariff  sheets  included  in 
Appendix  A  attached  to  the  filing.  Such 
tariff  sheets  are  proposed  to  be  effective 
May  1,  1994. 

On  May  2. 1994.  ESNG  filed  revised 
tariff  sheets  pursuant  to  §  154.309  of  the 
Commission's  regulations  and  §§  21.2 
and  21.4  of  ESNG's  General  Terms  and 
Conditions.  ESNG  states  that  the  filing 
reflected  a  decrease  in  ESNG's 
Commodity  and  Demand  sales  rates,  as 
compared  to  rates  filed  in  Docket  No. 
TQ94-5-23-O00,  et  al.  It  has  recently 
come  to  ESNG's  attention  that  the 
storage  tracker  component  of  its  GSS-1 
Storage  Service  rates  for:  (1)  Excess 
Delivery  From  Buyer's  Storage  Gas 
Balance  Charge*,  and  (2)  Excess  Delivery 
Not  Reducing  Buyer's  Storage  Gas 
Balance  Charge  were  incorrectly 
calculated.  ESNG  states  that  the  instant 


filing  is  being  tendered  in  order  to 
correct  the  GSS-1  General  Storage 
Service  rates  involved. 

ESNG  states  that  copies  of  the  filing 
have  been  served  upon  its  jurisdictional 
customers  and  interested  slate 
commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street.  NE.. 
Washington,  DC  20426,  in  accordance 
with  Rule  21 1  of  the  Commission's 
Rules  of  Practice  and  Procedure  18  CFR 
385.211.  All  such  protests  should  be 
filed  on  or  before  June  16. 1994.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Linwood  A.  Watson,  |r.. 
Acting  Secretary. 
IFR  Doc.  94-14491  Filed  6-14-94;  8:45  ami 

BILLING  CODE  6717-01-M 


[Docket  No.  RP94-268-0CK>] 

Energy  Production  Corporation  v. 
Koch  Gateway  Pipeline  Company; 
Compliant 

June  9. 1994. 

Take  notice  that  on  May  31. 1994, 
Energy  Production  Corporation  (EPCo). 
pursuant  to  Rule  206  of  the 
Commission's  Rules  of  Practice  and 
Procedure.  18  CFR  385.206,  and  Section 
lb. 8  of  the  Commission's  general  rules, 
18  CFR  lb.8,  submits  for  filing  its  formal 
complaint  against  Koch  Gateway 
Pipeline  Company  (Koch). 

EPCo  requests  the  Commission  utilize 
its  power  under  the  Natural  Gas  Act  to 
issue  a  show  cause  order  against  Koch 
for  charging  rates  in  excess  of  the 
maximum  allowed  for  open  access 
transportation  under  its  rate  schedule  in 
violation  of  the  Natural  Gas  Act  and  to 
order  Koch  to  refund  any  charges  in 
excess  of  the  maximum  allowed  for 
open  access  transportation  and  to  take 
any  and  all  necessary  actions  to  prohibit 
Koch  from  continuing  to  charge  a 
gathering  rate  for  service  that  is  clearly 
transmission  and  to  refund  any 
gathering  rate  charges  that  have  been 
improperly  collected. 

EPCo  respectfully  requests  that  the 
Commission  act  promptly  to  (a)  order 
Koch  to  refund  all  gathering  fees 
improperly  collected  and  (b)  to  cease 
collecting  any  new  gathering  fees  on  gas 
delivered  through  such  meter  point. 

EPCo  requests  immediate  action  in 
this  matter  to  avoid  the  imminent  and 


irreparable  competitive  harm  associated 
with  application  of  the  illegal  rate.  EPCo 
states  that  it  has  been  required  to  deliver 
gas  through  an  adjoining  pipeline 
facility  at  a  higher  pressure  which  other 
facility  may  not  be  available  to  it  in  the 
future. 

Any  person  desiring  to  be  heard  or  to 
protest  said  complaint  should  file  a 
motion  to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street.  NE., 
Washington.  DC  20426.  in  accordance 
with  Rules  214  and  211  of  the 
Commission's  Rules  of  Practice  and 
Procedure  18  CFR  385.214.  385.211.  All 
such  motions  or  protests  should  be  filed 
on  or  before  July  11. 1994.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  Answers  to  this  complaint 
shall  be  due  on  or  before  July  11. 1994. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
IFR  Doc.  94-14492  Filed  6-14-94:  8:45  am| 

BILLING  CODE  6717-01-M 


[Docket  No.  RP93-1 87-000,  et  al.] 

Equitrans,  Inc.;  Informal  Settlement 
Conference 

June  9.  1994. 

Take  notice  that  an  informal 
conference  will  be  convened  in  this 
proceeding  on  Wednesday.  June  15, 
1994.  at  10  a.m..  for  the  purpose  of 
exploring  the  possible  settlemerit  of  the 
above-referenced  docket.  The 
conference  will  be  hefd  at  the  offices  of 
the  Federal  Energy  Regulatory 
Commission,  810  First  Street  NE. 
Washington.  DC,  20426. 

Any  party,  as  defined  by  18  CFR 
385.102(c).  or  any  participant,  as 
defined  by  18  CFR  385.102(b),  is  invited 
to  attend.  Persons  wishing  to  become  a 
party  must  move  to  intervene  and 
receive  intervener  status  pursuant  to  the 
Commission's  regulations  (18  CFR 
385.214). 

For  additional  infomnation.  please  contact 
Mollis  J.  Alpert  at  (202)  208-0783  or  Arnold 
H.  Meltz  at  (202)  208-2161. 
Linwood  A.  Watson.  Jr., 
Acting  Secretary 
IFR  Doc.  94-14493  Filed  6-14-94;  8:45  am] 

BILLING  CODE  6717-01-M 
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[Docket  No.  RP94-231-001} 


Panhandle  Eastern  Pipe  Line 
Company;  Amended  Filing  of  FERC 
Gas  Tariff 


10' V 
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June  9.  1994. 

Take  notice  that  on  Jun 
Panhandle  Eastern  Pipe  Li 
(Panhandle)  tendered  for 
following  substitute  tariff; 
FERC  Gas  Tariff,  First  Rev 
No.  1.  pertaining  to  the  fl 
mechanism  for  the  recover  r 
Gasification  Transition  Co|t 
Panhandle  by  ANR  Pipeli 
(ANR).  Panhandle  propose; 
substitute  tariff  sheets  beccrn 
June  1,  1994: 

Substitute  Second  Reviser! 
Substitute  Second  Revised  Sh 
Substitute  Second  Revised  Sh4el 
Substitute  First  Revised  Sheet 

The  Commission  approv 
implementation  of  a  mech 
through  the  Dakota  Gasific;  t 
Transition  Costs,  subject  to 
subject  to  the  ultimate  dis 
proceedings  in  Docket  No 

000,  by  order  dated  May  27 
Panhandle  states  that  the  si 
tariff  sheets  should  be 
filing  because  Panhandle  h; 
actually  been  billed  for  the 
costs  by  ANR  for  the  first  ., 
Consequently,  the  substitut ) 
reduce  the  surcharge  assoc 
Dakota  Gasification  Transit 
zero.  Panhandle  also  states 
reserves  its  right  to  file  su 
under  Section  18.11  of  the 
Terms  and  Conditions  of  its 
implement  the  flow  througf 
recovery  mechanism  as  maj 
necessary  in  the  future. 

Panhandle  requests  that 
Commission  grant  all 
of  the  Regulations  so  as  to 
instant  substitute  tariff  sheets 
attendant  surcharge  into 

1.  1994. 
Panhandle  states  that  a 

tariff  filing  is  being  served 
affected  customers  and  state 
commissions. 

Any  person  desiring  to  , 
said  filing  should  file  a  pr'ot 
Federal  Energy  Regulatory 
825  North  Capitol  Street,  NI 
Washington,  DC.  20426.  in 
with  Section  385.211  of  the 
Commissions  Rules  and  Re| 
All  such  protests  should  be 
before  June  16.  1994.  Protest^ 
considered  by  the  Commi 
determining  the  appropriate 
taken,  but  will  not  serve  to 
protestants  parties  to  the  , 
Copies  of  this  filing  are  on  fi 
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Commission  and  are  available  for  public 

inspection  in  the  public  reference  room. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

IFR  Doc.  94-14494  Filed  6-14-94;  8:45  amj 

BILLING  CODE  6717-01-M 


[Docket  No.  GT94-42-O00] 

Texas  Eastern  Transmission  Corp.; 
Refund  Report 

)une9,  1994. 

Take  notice  that  on  May  10, 1994, 
Texas  Eastern  Transmission  Corporation 
(Texas  Eastern)  tendered  for  filing  with 
the  Federal  Energy  Regulatory 
Commission  (Commission)  its  Refund 
Report  summarizing  a  flow-through 
refund  from  Transcontinental  Gas  Pipe 
Line  Corporation  (TGPL)  in  Docket  No. 
RP92-137.  The  refunds,  plus  interest, 
are  being  flowed  through  pursuant  to 
Section  15.2(D)  of  the  General  Terms 
and  Conditions  of  Texas  Eastern's  FERC 
Gas  Tariff,  Sixth  Revised  Volume  No.  1. 

Texas  Eastern  states  that  the  refund 
amounts  are  based  on  each  customer's 
charges  under  the  applicable  Stranded 
Account  No.  858  Costs  filing  in  Dockets 
Nos.  RP93-204  and  RP94-99  for  the 
periods  June  1, 1993  through  August  31. 
1993  and  September  1, 1993  through 
October  31, 1993,  respectively.  For  these 
two  periods,  Texas  Eastern  reports 
principal  refund  amounts  totalling 
578,938.55  plus  interest  of  $2,230.47 
from  TGPL.  Texas  Eastern  included 
additional  interest  $761.32  in  the 
amounts  flowed  through  to  its  affected 
customers  to  cover  the  period  from 
March  14,  1994  to  May  10,  1994,  the 
date  of  refund. 

Texas  Eastern  states  that  a  copy  of  the 
refund  summary  schedule  and  detailed 
calculations  was  sent  to  Cucri  of  Texas 
Eastern's  affected  customers,  and  a  copy 
of  the  refund  summary  was  sent  to  the 
respective  state  regulatory  agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street  NE., 
Washington.  DC  20426,  in  accordance 
with  Rules  211  and  214  of  the 
Commi.ssion's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  June  16, 
1994.  Protests  will  be  considered  by  (he 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 


file  with  the  Commission  and  are 

available  for  public  inspection. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

IFR  Doc.  94-14495  Filed  6-14-94;  8:45  ami 

BILLING  CODE  $717-01-M 


[Docket  No.  GT94-43-000] 

Transcontinental  Gas  Pipe  Line  Corp.; 
Refund  Report 

June  9.  1994. 

Take  notice  that  on  May  17, 1994, 
Transcontinental  Gas  Pipe  Line 
Corporation  (TGPL)  tendered  for  filing 
with  the  Federal  Energy  Regulatory 
Commission  (Commission)  a  Refund 
Report  summarizing  its  flow-through  of 
a  refund  received  from  CNG 
Transmission  Corporation  (CNG).  The 
report  states  that  on  May  13, 1994, 
TGPL  refunded  $46,614.45,  including 
$3,558.53  in  interest,  to  its  LSS 
customers  in  accordance  with  section  4 
of  its  Rate  Schedule  LSS.  The  report 
shows  the  computation  of  the  refund 
amounts  for  the  period  January  10,  1991 
through  July  31, 1992,  pursuant  to  the 
settlement  of  CNG's  rate  case  in  Do<:ket 
No.  RP92-14. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street,  NE., 
Washington,  DC  20426,  in  accordance 
with  Rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  June  16, 
1994.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parlies  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
IFR  Doc.  94-14496  Filed  6-14-94:  8:45  ami 

BILLING  CODE  6717-01-M 


[Docket  No.  RP92-137-204] 

Transcontinental  Gas  Pipe  Line  Corp.; 
Refund  Report 

June  9,  1994. 

Take  notice  that  on  March  10, 1994. 
Transcontinental  Gas  Pipe  Line 
Corporation  (TGPL)  tendered  for  illing 
with  the  Federal  Energy  Regulatory 
Commission  (Commission)  a  report 
summarizing  refunds  disbursed  on 
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March  8. 1994  to  certain  sales,  storage 
and  transportation  customers.  On 
December  16.  1993,  TGPL  filed  a  request 
to  accelerate  partial  refunds  in  advance 
of  the  date  provided  under  Article  IV  of 
the  settlement  approved  by  the 
Commission  of  November  4.  1993.  in 
Docket  No.  RP92-137-015.  The  request 
was  granted  by  the  Commission  on 
February  14, 1994  in  Docket  Nos.  KP92- 
137-021.  et  al.  subject  to  TGPL  making 
refunds  to  all  affected  parties. 

TGPL  states  that  the  refunds  were 
calculated  for  the  locked-in  period  from 
September  1. 1992  through  October  31. 
1993  based  on  the  difference  between 
the  amounts  billed  and  the  amoujits 
computed  using  the  settlement  rates. 
TGPL's  report  shows  refunds  totalling 
599.202.619.93.  including  $5,067,299.00 
in  interest;  however,  TGPL  notes  that 
the  refund  calculations  for  Panda 
Energy  Corporation.  Baltimore  Gas  & 
Electric.  New  York  Power  Authority, 
and  South  Jersey  Energy  Corporation 
indicate  that  additional  amounts  are  due 
TGPL  as  a  result  of  an  increase  in  rates 
for  service  provided  under  Rate 
Schedule  FT-NT. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street  NE., 
Washington,  DC  20426,  in  accordance 
with  Rule  211  of  the  Commission's 
Rules  of  Practice  and  Procedure  (18  CFR 
385.211).  All  such  protests  should  be 
filed  on  or  before  June  16, 1994.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Linwood  A.  Watijon,  Jr., 
Ai  iinu^^cretory. 

IFR  Doc.  94-14497  Filed  6-14-94;  8:4,5  ami 
eiLUNG  CODE  C717-01-M 


Office  of  Arms  Control  and 
Nonproliferation 

Proposed  Subsequent  Arrangement 

Pursuant  to  Section  131  of  the  Atomic 
Energy  Act  of  1954,  as  amended  (42 
U.S.C.  2160),  notice  is  hereby  given  of 
a  proposed  "subsequent  arrangement" 
under  the  Agreement  for  Cooperation 
between  the  Government  of  the  United 
States  of  America  and  Government  of 
Sweden  concerning  Peaceful  Uses  of 
Nuclear  Energy,  and  the  Agreement  for 
Cooperation  between  the  Government  of 
the  United  States  of  America  and  the 
Government  of  Norway  concerning 
Peaceful  Uses  of  Nuclear  Energy. 


The  subsequent  arrangement  to  be 
carried  out  under  the  above-mentioned 
agreements  involves  approval  of  the 
following  retransfer;  RTD/NO(SVV)-22, 
for  the  transfer  of  3  rod  segments  from 
Sweden  to  Norway  for  testing  in  the 
Halden  reactor.  The  segments  contain 
900  grams  of  uranium  containing  2 
grams  of  the  isotope  uranium-235  and  8 
grams  of  plutonium.  After  testing  at 
Halden,  the  segments  are  to  be  returned 
to  Sweden. 

In  accordance  with  Section  131  of  the 
Atomic  Energy  Act  of  1954,  as  amended, 
it  has  been  determined  that  this 
subsequent  arrangement  will  not  be 
inimical  to  the  common  defense  and 
security. 

This  subsequent  arrangement  will 
take  effect  no  sooner  than  fifteen  day.s 
after  the  date  of  publication  of  this 
notice. 

Issued  in  Wiishington,  DC  on  June  10, 
1994. 

Edward  T.  Fei. 

Acting  Dirpctor.  Division  of  International  and 
Regional  Security;  Office  of  Arms  Control  and 
Nnnprolifemtion. 

IFR  D<x:.  94-14556  Filed  6-14-94;  8;45  ami 

BILLING  CODE  6450-01-M 


Southwestern  Power  Administration 

Sam  Rayburn  Dam  Project  and  Robert 
D.  Willis  Hydropower  Project 

AGENCY:  Southwestern  Power 
Administration,  DOE. 

ACTION:  Notice  of  Proposed  Sam 
Rayburn  Dam  and  Robert  Douglas  Willis 
power  rates  and  opportunities  for  public 
review  and  comment. 

SUMMARY:  The  Administrator, 
Southwestern,  has  prepared  Current  and 
Revised  1994  Power  Repayment  Studies 
for  the  Sam  Rayburn  Dam  (Rayburn) 
project  and  the  Robert  Douglas  Willis 
(Willis)  Hydropower  project  which 
indicate  the  need  for  rate  adjustments  at 
both  projtM  >  to  meet  cost  recovery 
criteria.  These  rate  adjustments  are 
needed  primarily  to  recover  estimated 
increases  in  Corps  of  Engineers' 
operation  ajid  maintenance  expenses  at 
the  two  hydropower  projects.  The 
proposed  rale  for  Rayburn  increases 
annual  revenue  requirements 
approximately  4.4  percent  from 
$2,076,444  to  $2,168,136.  beginning 
October  1.  1994.  The  proposed  rate  for 
the  Willis  project  increases  annual 
revenue  requirements  approximately  3.6 
percent  from  $284,580  to  $294,696, 
beginning  October  1, 1994.  The 
Administrator  has  developed  proposed 
rate  schedules  for  the  Rayburn  and 


Willis  projects  to  recover  the  required 
revenues. 

DATES:  A  Public  Information  Forum  will 
be  held  July  7,  1994.  in  Tulsa, 
Oklahoma.  A  Public  Comment  Forum 
will  be  held  August  1,  1994.  in  Tulsa. 
Oklahoma.  Written  comments  are  due 
on  or  before  August  15.  1994.  Revised 
rates  for  Sam  Rayburn  Dam  and  Robert 
D.  Willis  projects  are  calculated  based 
on  an  October  1,  1994.  implementation 
date.  Therefore,  to  provide 
opportunities  for  public  consultation 
and  comment  while  also  meeting  the 
October  1. 1994,  date  for 
implementation.  Southwestern  is 
conducting  a  60  day  public  notice  and 
comment  period  (lb  CFR  903.14(d)). 
This  public  participation  period  is 
reduced  since  there  is  only  a  single 
customer  for  each  project  and  those  two 
customers  directly  impacted  have  been 
informed  of  the  impending  rate 
increases;  any  comments  from  the 
customers  are  expected  to  be  developed 
well  within  the  60  day  period; 
coordination,  if  needed,  can  be 
accomplished  within  that  same  period. 
In  addition.  Southwestern  does  not 
expect  much,  if  any,  interest  in  these 
proceedings  from  any  other  entity. 
(Note:  The  proposed  rate  change  for  the 
Willis  project  is  classified  as  a  minor 
rate  adjustment  and  does  not  require 
any  comment  period  to  exceed  30  days 
(10  CFR  903.14)1 

ADDRESSES:  Written  comments  should 
be  submitted  to  the  Administrator, 
Southwestern  Power  Administration. 
U.S.  Department  of  Energy,  P.O  Box 
1019,  Tulsa.  Oklahoma  74101, 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
George  C,  Grisaffe.  Assistant 
Administratoi'. lOffice  of  Administration 
and  Rates.  Southwestern  Power 
Administration.  U.S.  Department  of 
Energy.  P.O.  Box  1619.  Tulsa.  Oklahoma 
74101  (918) 581-7419. 

SUPPLEMENTARY  INFORMATION:  The  U.S. 
Department  of  Energy  (DOE)  was 
created  by  an  Act  of  the  U.S.  Congress. 
Department  of  Energy  Organization  Act, 
Pub.  L,  95-91,  dated  August  4,  1977. 
and  Southwestern 's  power  marketing 
activities  were  transferred  from  the 
Department  of  Interior  to  the  DOE, 
effective  October  1,  1977.  Coidelines  for 
preparation  of  power  repayment  studies 
are  included  in  DOE  Order  No,  RA 
0120,2,  Power  Marketing 
Administration  Financial  Reporting, 
Procedures  for  Public  Participation  in 
Power  and  Transmission  Rate 
Adjustments  of  the  Power  Marketing 
Administrations  are  found  at  Title  10. 
Part  903 .  Subpart  A  of  the  Code  of 
Federal  Regulations  (10  CFR  903), 
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Southwestern  markets  |  ower  from  24 
multiple-purpose  reservoi  r  projects  with 
power  facilities  construct!  d  and 
operated  by  the  U.S.  Ami;  Corps  of 
Engineers  (Corps).  These   irojects  are 
located  in  the  States  of  Ar  tan.sas. 
Missouri,  Oklahoma,  and  Texas. 
Southwestern 's  marketinj"  area  includes 
these  states  plus  Kansas  a  id  Louisiana. 
Of  the  total.  22  projects  cc  mprise  the 
Integrated  System  and  are  generally 
interconnected  through  S(  uthwesterns 
transmission  system  and  t  xchange 
agreements  with  other  uti  ities.  The 
power  produced  by  the  rei  naining  two 
hydroelectric  generating  p  ojects, 
Rayburn  and  Willis,  is  mai  keted  by 
Southwestern  under  separ  ite  contracts 
through  which  two  custon  ers  purchase 
the  entire  power  output  at  each  of  the 
two  projects.  The  Rayburn  project, 
located  on  the  Angelina  River  within 
the  Neches  River  Ba.sin,  in  eastern 
Texas,  consists  of  two  hyd  oelectric 
generating  units  with  a  tot  il  capacity  of 
52.0  megawatts  (MVV).  Tht  Willis 
project  is  located  on  the  N  ;ches  River 
downstream  from  the  Ray!  urn  project 
and  has  two  hydroelectric  generating 
units  with  a  total  capacity  jf  7.4  MW. 
The  two  customers,  Sam  Rjyburn  Dam 
Electric  Cooperative.  Inc.  (  sRDEC)  and 
the  Sam  Rayburn  Municip  il  Power 
Agency  (SRMPA),  currenti  /  receive  the 
entire  output  of  the  Raybui  n  and  Willis 
projects,  respectively.  In  the  ca.se  of 
Willis,  SRMPA  receives  th  (  entire 
electrical  output  of  the  pro  ect  as  a 
result  of  its  non-federally  f  inding  the 
construction  of  the  hydroe  ectric 
facilities  at  the  project.  SR  )EC  receives 
the  entire  electrical  output  of  the 
Rayburn  project  through  a  ;ontract  that 
provides  for  an  isolated  rat  j.  These 
projects  are  not  currently 
interconnected  with  South  vestern's 
Integrated  System.  A  separ  ite  power 
repayment  study  is  prepare  d  for  each 
project  and  both  have  spec  a  1  rates 
based  on  their  non-intercoi  nected 
operations.  Following  DOE  Order  No. 
RA  6120.2  guidelines,  the 
Administrator,  Soufhweste  n,  prepared 
a  Current  Power  Repaymeii  I  Study  for 
both  the  Rayburn  and  Willi  ?  projects 
using  existing  rates. 

Both  Current  Power  Repj  yment 
Studies  indicated  that  the  1  jgal 
requirement  to  repay  the  p(  wer-related 
costs,  with  interest,  will  no  be  met 
without  additional  revenue  This 
revenue  need  results  prima  ily  from 
increased  annual  operation  and 
maintenance  expenses  proj  K:ted  by  the 
Corps.  The  Revised  Power  Repayment 
Study  for  Rayburn  shows  tl  at  additional 
annual  revenue  of  $91,692  a  4.4  percent 
increa.se),  beginning  Octobt  r  1, 1994.  is 


needed  to  satisfy  repayment  criteria. 
This  would  Increase  revenues  received 
from  the  Rayburn  project  customer 
(SRDEC)  from  the  current  $2,076,444  to 
52.168,136  annually.  The  Revised 
Power  Repayment  Study  for  Willis 
shows  that  additional  annual  revenue  of 
$10,116  (a  3.6  percent  increase),  would 
provide  sufficient  revenues  for 
repayment  of  the  projected  e.xpensts 
within  the  required  period.  This  would 
increase  revenues  received  from  the 
Willis  project  customer  (SRMPA)  from 
the  current  $284,580  to  $294,696 
annually,  beginning  October  1.  1994. 

Opportunity  is  presented  for 
customers  and  other  interested  parties 
to  receive  copies  of  the  Rayb\irn  and 
Willis  studies  and  the  proposed  rate 
schedules.  If  you  desire  a  copy  of  the 
Power  Repayment  Study  Data  Package 
for  either  or  both  projects,  submit  your 
request  to  Mr.  George  C.  Grisaffe  at  the 
address  cited  above. 

A  Public  Information  Forum  will  be 
held  at  1  p.m..  Thursday,  )uly  7,  1994, 
in  Southwestern's  offices,  Room  1402, 
Williams  Center  Tower  I,  One  West 
Third  Street.  Tul.sa,  Oklahoma,  to 
explain  to  customers  and  interested 
parties  the  proposed  rates  and 
supporting  studies.  The  Fonim  will  be 
conducted  by  a  chairman  who  will  be 
responsible  for  orderly  procedure. 
Questions  concerning  the  rates,  studies 
and  information  presented  at  the  Forum 
may  be  submitted  from  interested 
persons  and  will  be  answered,  to  the 
extent  possible,  at  the  Forum.  Questions 
not  answered  at  the  Fonim  will  be 
answered  in  writing,  except  that 
questions  involving  voluminous  data 
contained  in  Southwestern's  records 
niay  best  be  answered  by  consultation 
and  review  of  pertinent  records  at 
Southwestern's  offices.  Persons 
interested  in  attending  the  Public 
Information  Forum  should  indicate  in 
writing  by  Monday.  July  4,  1994.  their 
intent  to  appear  at  such  Forum. 
Accordingly,  if  no  one  so  indicates  their 
intent  to  attend,  no  such  Forum  will  be 
held. 

A  Public  Comment  Forum  will  he 
held  at  1  p.m..  Monday.  August  l,  1994. 
at  the  same  location  establi.shed  for  the 
Public  Information  Forum.  At  the  Public 
Comment  Forum,  interested  persons 
may  submit  written  comments  or  make 
oral  presentations  of  their  views  and 
comments.  This  Forum  will  also  be 
conducted  by  a  chairman  who  will  he 
responsible  for  orderly  procedure.    • 
Southwestern's  representatives  will  be 
present,  and  they  and  the  chairman  may 
ask  questions  of  the  speakers.  Persons 
interested  in  attending  or  speaking  at 
the  Public  Comment  Forum  should 
indicate  in  writing  (use  .same  address  as 


used  for  submitting  comments)  by 
Wednesday,  July  27, 1994,  their  intent 
to  appear.'speak  at  such  Forum. 
Accordingly,  if  no  one  so  indicates  tht'ir 
intent  to  attend,  no  such  Forum  will  hi? 
held.  The  chairman  may  allow  others  to 
speak  if  time  permits. 

A  transcript  of  each  Forum  will  be 
made.  Copies  of  the  transcripts  may  be 
obtained  from  the  transcribing  servic  e. 
Copies  of  all  documents  infoduced  will 
be  available  from  Southwestern  upon 
request,  for  a  fee.  Written  comments  on 
the  propo.sed  rates  for  either  projec  t  are 
due  on  or  before  August  15.  1994, 
Written  comments  should  be  submitted 
to  the  Administrator,  Southwestern 
Power  Administration,  US  Department 
of  Energy,  P.O.  Box  1619,  Tulsa. 
Oklahoma  74101. 

Following  review  of  the  oral  and 
written  comments  and  the  information 
gathered  in  the  course  of  the 
proceedings,  the  Administrator  will 
submit  the  rate  proposals,  and  Power 
Repayment  Studies  in  support  of  the 
proposed  rates,  to  the  DOE  Deputy 
Secretary  for  confirmation  and  approval 
on  an  interim  basis,  and  to  the  Federal 
Energy  Regulatory  Commission  (FERC) 
for  confirmation  and  approval  on  a  Hn.il 
basis.  The  FERC  will  allow  the  public 
an  opportunity  to  provide  written 
comments  on  the  proposed  rate 
increases  before  making  a  final  decision. 

Issued  in  Tulsa,  Oklahoma,  lh)s  Sth  ilay  of 

Junn.  1904. 

Oalla.s  Cooper, 

Actino  Administrate): 

|FR  Doc.  94-14555  Fiicd  6-14-W:  S  45  .:n-.| 

BILUNG  CODE  64SO-01-P 


ENVIRONMENTAL  PROTECTtON 
AGENCY 

[FRL-4998-6] 

Agency  Information  Collection 
Activities  Under  0MB  Review 

AGENCY:  Environmental  Proie»;t)on 
Agency  (EPA). 
ACTION:  Notice. 

SliMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  US  C. 
3501  et  seq.).  this  notice  announces  that 
the  Information  Collection  Request  (ICR) 
abstracted  below  has  been  forxvarded  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  comment.  The 
ICR  describes  the  nature  of  the 
information  collection  and  its  expected 
cost  and  burden. 

DATES:  Comments  must  be  submitted  on 
or  before  July  15,  1994. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information,  or  to  obtain  a  copv 
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of  the  ICR  contact  Sandy  Farmer  at  EPA. 
(202) 260-2740. 
SUPPLEMENTARY  INFORMATION: 

Office  of  Research  and  Development 

T/?/e.-  Milk  Cow  and  Population 
Survey  (EPA  No.  1221.04;  0MB  No. 
2()H0Hn017). 

Abstract:  This  ICR  is  a  reneuci!  of  an 
existin}^  information  collection.  Under 
44  U.S.C.  3501(1)(3).  the  EPA  conducts 
ail  iinnual  or  biennial  survt-y  of  dairy 
farms  and  ranches  within  a  300 
kilometer  radius  of  the  Nevada  Test  Site 
(NTS).  The  information  collected 
includes  the  location  of  dairy  farms  and 
ranches,  and  the  diet  and  number  of 
milk-produci!ig  livestock  at  these  farms 
and  ranches.  The  EPA  compiles  this 
infciFination  in  a  directory  tiiat  is  used, 
aion^  with  other  data,  to  predict 
radiation  exposure  levels  outside  of  the 
NTS.  The  directory  may  also  be  used  bv 
the  EPA  to  develop  a  .saniplino  strategy 
follou  ing  a  release  of  radioactivity  from 
the  NTS. 

Burden  Statement:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  30  minutes  per 
response  including  reviewing 
instructions,  searching  existing 
information  sources,  maiiitaii-.ing 
records,  and  completing  and  reviewing 
the  collection  of  information. 

Respondents:  Farms. 

Estimated  Number  of  Hespnndents: 
565. 

Frequency  of  Collection:  Annual. 

Estimated  Number  of  Responses  per 
Respondent:  1. 

Estimated  Total  Annua!  Burden  on 
Respondents:  283  hours. 

Send  comments  regarding  the  burden 
estimate,  or  any  other  asfiect  of  this 
collection  of  information,  including 
suggestions  for  reducing  the  burden,  to: 
Sandy  Farmer,  U.S.  Environmental 

PrcHjction  Agency.  Information  Policy 

Briinch  (2136).  401  M  Street,  SVV.. 

Washington.  DC  20460 
and 

Timothy  Hunt.  Office  of  Management 
and  Budget.  Office  of  Information  and 
Regulatory  Affairs.  25  17th  Street. 
NVV..  Washington.  DC  20503. 
Dated:  June  9,  1994. 

Paul  Lapsley, 

Director,  Regulatory  Management  Division. 

IFR  Doc.  94-14539  Filed  6-14-94;  8:45  am| 

BILLING  CODE  6560-50-F 


SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  established  the  Clean  Air 
Act  Advisory  Committee  (CAAAC)  on 
November  19.  1990  to  provide 
independent  advice  and  counsel  to  EPA 
on  policy  issues  associated  with  the 
implementation  of  the  Clean  Air  Act  of 
1990.  The  charter  for  the  CAAAC  was 
reissued  and  the  Committee  was 
authorized  to  be  extended  until 
November  19.  1994  under  regulations 
established  by  the  Federal  Advisory 
Committee  Act  (FACA). 
OPEN  MEETING  NOTICE:  Notice  is  hereby 
given  that  the  reauthorized  Clean  Air 
Act  Advisory  Committee  will  hold  its 
next  open  meeting  on  Tuesday.  July  12. 
1994  from  8:30  a.m.  to  4  p.m..  at  the 
Omni  Shoreham  Hotel.  2500  Calvert 
Street,  NVV.  in  Washington.  DC.  Seating 
will  be  available  on  a  first  come,  first 
served  basis. 

The  meeting  will  include  reports  f.-'oin 
the  first  meetings  of  tfie  subcommittees, 
as  well  as  a  discussion  of  sanctions  and 
attainment  demonstration  issut^s  and  a 
discussion  of  the  linkages  between 
transportation,  energy  and  air  quality 
issues,  including  Employee  Commute 
Option  Programs. 

INSPECTION  OF  COMMITTEE  DOCUMENTS: 
Documents  relating  to  the  above  noted 
topics  will  be  publicly  available  at  the 
meeting.  Thereafter,  the.se  documents, 
together  with  the  CAAAC  meeting 
minutes  will  be  available  for  public 
inspection  in  EPA  Air  Docket  Number 
A-94-34  in  room  1500  of  EPA 
Headquarters,  401  M  Street,  S\V.. 
Washington,  DC. 

FOR  FURTHER  INFORMATION:  Concerning 
this  meeting  of  the  CA.^AC  please 
contact  Karen  Smith,  Office  of  Air  and 
Radiation.  US  EPA  (202)  260-6379.  FAX 
(202)  260-5155,  or  by  mail  at  US  EPA. 
Office  of  Air  and  Radiation  (Mail  Code 
6101).  Washington.  DC.  20460. 

D,i!f"(l:  Juno  7.  1994. 
Mary  D.  Nichols. 

As'<irtantA(iiiii:iistrutorforAirand 
Rddidtian. 

IFK  Doc:.  94-  l-i.-,40  Filed  6-14-94;  8:45  ami 

BILLING  CODE  656&-S0-M 


[FRL-6000-1] 

Clean  Air  Act  Committee,  Meeting 

ACTION:  Clean  Air  Act  Advi.soi^' 
Committee  Notice  of  Meeting. 


[OPP-30367:  FRL-^73"5) 

Aankill  Inc.;  Application  to  Register  a 
Pesticide  Product 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 


SUMMARY:  This  notice  announces  receipt 
of  an  application  to  register  the 
pesticide  product  Aankill.  containing 
active  ingredients  not  included  in  any 


previously  registered  product  pursuant 
to  the  provisions  of  section  3(c)(4)  of  the 
Federal  Insecticide.  Fungicide,  and 
Rodenticide  Act  (FIFRA).  as  amended. 

DATES:  Written  comments  must  fx; 
submitted  by  July  15.  1994. 

ADDRESSES:  By  mail,  submit  written 
comments  identified  by  the  document 
control  number  (OPP-30367 1  and  the 
file  symbol  (63709-R).  attention  Product 
Manager  (PM)  18.  Registration  Division, 
to:  Public  Respon.se  and  Program 
Resources  Branch,  Field  Operations 
Divisions  (7500C).  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency.  401  M  St..  SW.,  Washington. 
DC  204R0.  In  person,  bring  comments 
to:  Environmental  Protection  Agency, 
Rm.  1132,  CM  #2,  1921  Jefferson  Djvis 
Hwy.,  .\rlington.  VA. 

Information  submitted  as  a  comment 
(oncerning  this  notice  may  be  claimed 
(.onfidential  by  marking  any  part  or  all 
of  that  information  as  "Conndenti.il 
Business  Information"  (CBI). 
Information  so  marked  will  not  lie 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
a  copy  of  the  (  omment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice.  All  written 
comments  will  be  available  for  public 
inspection  in  Rm.  1132  at  the  address 
given  above,  from  8  am.  to  4  p.m.. 
Monday  through  Friday,  excludirig 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  PM 
18.  Phil  Hutton.  Rm.  213,  CM  »2.  (703- 
305-7690). 

SUPPLEMENTARY  INFORMATION:  EPA 
received  an  application  from  Aankill  44, 
Inc..  3121  S.  Eastman  Rd..  P.O.  Box 
7426.  Longview.  TX  7560--7426.  to 
register  the  pesticide  product  .'\ankill 
(File  Symbol  63709-R)  This  product 
which  contains  the  ingredients 
turpentine  and  ammonia,  is  being 
considered  for  registration  .ts  an 
insecticide.  Aankill  would  be  i.-^^;d  to 
control  fire  ants  by  applying  it  ci.to  fire 
ant  mounds.  The  produt.!  contains 
active  ingredients  not  i:u:!iidpd  in  any 
previously  registered  product  pursuant 
to  the  provisions  of  section  tf<  )(4)  of 
FIFRA.  Notice  of  receipt  of  tiie 
application  does  not  imply  a  decision 
by  the  Agency  on  the  applic  i^tion. 

Notice  of  approval  or  denial  of  an 
application  to  regi.ster  a  pesticide 
product  wil  be  announced  in  the 
Federal  Register.  The  procedure  for 
requesting  data  will  be  given  in  the 
Federal  Register  if  an  application  is 
approved. 
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Comments  received  within  the 
speijfied  time  period  willbe  t^nsidered 
before  a  Hual  decision  is  r  lade; 
comments  received  after  t  le  time 
specified  will  be  consider  jd  only  to  the 
extent  possible  without  d«  laying 
pro«;essing  of  the  applicat:  on. 

Written  comments  filed  pursuant  to 
this  notice,  will  available  n  the  Public 
Response  and  Program  Re  ;ounes 
Branch,  Field  Operation  Civision  office 
at  the  address  provided  fn  im  8  a.m.  to 
4  p.m.,  Monday  through  F  -iday,  except 
legal  holidays.  It  is  sugges  ed  that 
persons  interested  in  revic  wing  the 
application  file,  telephone  the  FOD 
office  (703-305-5805),  to  i  (nsure  that 


the  file  is  available  on  the 
intended  visit. 

Authorit>:  7  I '..S.C.  i:jl>. 


I.ist  of  Subjects 

Environ>nental  protectiiii.  Pest  it  ides 
and  pcst.s.  Product  registralion. 
Dati;(J:)iini;9, 1994. 

Stephanie  R.  Frme, 

AtHn;;  Dire*  tor,  BegisUutinn  /Jjv  tsmn.  Djfit  t- 
nfPestiride  Pmffvms. 

|FK  D<K..  94-14669  Fil.-fl  h-l4^<«4.  H  4.5  ,inil 

BiLUNG  CODE  «Wfr40-F 

(OPP-1 80933;  FRL-4771-9) 

Emergency  Exemptions 

AGENCY:  Environmental  Pr^Uu  tion 
Agt  iji:y  (EPA). 
ACTiON:  Notice. 


wf  re 

V  ' 


Sa 


9)4 


SUMMARY:  EPA  has  granted 
exemptions  for  the  control 
pests  lo  the  seven  Slates  as 
Three  crisis  exemptions  v 
by  various  States  and  one 
sub.sequenlly  revoked.  A  q 
exemption  was  also  gn)nte< 
Department  of  Agi  •culture, 
Governor  and  the  United  S 
Deportment  of  Agricultun3 
exemption;;,  i.ssued  during 
ol  January  and  February  1^ 
the  one  iu  November  19fl3 
lo  application  and  timing  i 
and  reporting  requirements 
prole*  t  the  environment  to 
maximum  extent  possible, 
denied  three  specific  exem 
n?qiies{s.  Information  on  th 
restrictions  is  available  fro 
persons  in  EPA  listed  belo 
DATES:  See  each  specific,  t: 
quarantine  exemption  for  it 
datf; 

FOR  RJRTHER  INfORMATlON 
each  emergency  exemption 
of  the  conta(;t  person.  The  ' 
infonnation  applies  to  all « 


late  of 


speiritic 
jf  various 
listed  below. 

i  inilifttetl 
as 

jrdtiliiie 

to  the  Guam 
Offirj^ofthe 

?es 
Thest! 
he  months 

except  for 
ore  subject 
slricJJons 
desigried  to 
he 
U'A  has 

tion 
♦se 

the  I  oiiiiu  t 


t:  I 


sfs,  and 
;  effctiive 

O  WTACT:  See 
for  the  name 
fi  dlowing 
I  inta«;l 


persons:  By  mail:  Registration  Division 
(7505W),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St.,  SW..  Washington.  DC  20460. 
Office  location  and  telephone  number: 
6th  Floor,  CS  #1,  2800  Jefferson  Davis 
Highway,  Ariington,  VA.  (70,3-308- 
8417). 

SUPPLEMENTARY  (NFORMATTON:  EPA  has 

granted  spe<:ific  exemptions  to  the: 

1.  California  Environmental 
Protection  Agency,  Department  of 
Pesticide  Regulation,  for  the  use  of 
benomyl  on  artichokes  to  control 
ramularia  leaf  spot;  February  7,  1<W4,  to 
December  31, 1994.  A  notice  of  retsipt 
published  in  the  Federal  Register  of 
December  23,  1993  (58  FR  6«144). 
Ramularia  leaf  spot  has  recently 
developed  as  a  .serious  disease  of 
artichokes,  resulting  in  an  urgent 
nonroutine  situation.  Without  l)»^nomyl, 
a  significant  eix)nomic  loss  is  expwied. 
The  use  of  benomyl  will  not  cause 
unreasonable  adverse  effetis  on  human 
health  or  the  environment.  Benomyl 
was  also  the  subject  of  Special  Review 
from  1977  to  1982.  (Susan  Stanton) 

2.  California  Environmental 
Protection  Agency,  Department  of 
Pesticide  Regulation,  for  the  use  of 
fenamiphos  on  broccoli  and  cauliflower 
to  control  nematodes;  February  14, 
1994.  to  February  13, 1995.  California 
had  initiated  a  crisis  exemption  for  this 
us(!  which  was  later  inactivated.  (Libby 
Pemberton) 

3.  Florida  Department  of  Agriculture 
and  Consumer  Servic^es  for  the  use  of 
averinectin  on  peppers  to  control  melon 
thrips,  February  15.  1994,  lo  February 
14,  1995.  (Andrea  Beard) 

4.  Florida  Department  of  Agric  ullure 
and  Consumer  Services  for  the  uas  of 
imidacloprid  on  peppers  to  control 
melon  thrips;  February  15, 1994,  to 
February  14.  lS:-55.  A  notice  of  re«T;ipl 
published  in  the  Federal  Register  of 
January  19.  199-1  (7,9  FR  2849);  no 
comments  were  received.  The 

appli<  ation  proposed  use  of  a  m-w 
i:hemii:al.  The  situation  w.  .-  determined 
to  be  an  emerj;e!rcy.  since  ine  melon 
thrip  was  recently  discovered  in  Florida 
and  has  sini;e  developed  into  a 
devji.slating  pe.-,!.  Sig-.iifiixmt  eiaji.omiu 
lo.sses  could  o«;cur  if  this  pest  is  not 
sduqualely  ccntroiled  and  the  regislert?<l 
pesticidos  appear  to  be  ineifective. 
Imidacloprid  is  authorized  to  be  used  at 
tran.splaiiting.  Sin«»  it  is  a  sy.s{emic.  it 
will  be  taken  up  by  the  developing 
seedlings  and  protect  Iheni  during  this 
vulnerable  .stage  of  deveiuptnenl. 
(Andrea  Beard) 

5.  Florida  Department  of  Agriculture 
;md  Consumer  Services  for  the  use  of 
imidacloprid  on  citrus  lo  ixtntrol  the 


citrus  leafminer;  February  15, 1994,  lo 
February  14, 1995.  (Andrea  Beard) 

6.  Louisiana  Department  of 
Agriculture  and  Forestry  for  the  use  of 
paraquat  on  rice  to  control  wetwls; 
February  17. 1994,  to  June  15, 1994. 
(Susan  Stanton) 

7.  New  Mexico  Department  of 
Agri<uilture  for  the  use  of  propazine  on 
sorghum  to  control  pigweed;  January  27. 
1994,  lo  August  1,  1994.  A  notice  of 
receipt  published  in  the  Fedra^i 
Register  of  December  29, 1993  (58  FR 
68908);  no  (X)mments  were  re«»;ived. 
The  applicant  requested  use  of  an  .ictive 
ingredient  not  contained  in  any 
registered  product.  The  siluation  was 
determined  to  be  urgent  and  nonroutine 
and  significant  economic  los.ses  could 
o<a;ur  without  the  u.se  of  propazine. 
(Andrea  Beard) 

8.  Oregon  Department  of  Agricullur*' 
for  the  use  of  fenoxycarb  on  pears  lo 
control  p<;ar  psylia;  Febroary  14,  1994. 
lo  May  1,  1994.  (Andrea  Beard) 

9.  Oregon  Department  of  Agriculture 
for  the  use  of  sethoxydim  on  <5ino!a  lo 
(.•ontrol  volunteer  grains  and  gra.sses.; 
Innuary  31,  1994,  to  December  31,  1994. 
(Susan  Stanton) 

10.  Oregon  Department  of  Agricuhure 
lor  the  use  of  chiorothalonil  on 
hazelnuts  lo  control  ea.stem  filbert 
blight;  January  31,  1994,  to  May  .30. 
1994.  (Susan  Stanton) 

11.  Texas  Department  of  Agriculltire 
for  the  use  of  esfen valerate  on  kale  aiid 
mustard  greens  to  control  cabbage 
loopers;  February  16, 1994,  to  NovciuIkt 
30.  1994.  (Libby  Pe.mbeftfn) 

12.  Texas  Departnienl  of  Agri«.ulJure 
lor  thti  use  of  propazine  on  sorghum  to 
i;oulrol  pigweed;  January  27, 1994,  to 
August  1, 1994.  A  notice  of  receipt 
published  in  the  Federal  Regisler  oi 
December  ^9, 1993  (58  FR  t>890K),  no 
i;omn)ents  were  received.  The  apptii.^iiil 
requested  use  of  an  active  ingredicrM  r.oi 
contained  in  any  registered  product. 
The  situation  was  determined  lo  \n' 
urgent  and  nonroutine  and  signiru:;;;.! 
econo'rii(  losses  could  otxur  without 
the  use  of  pTOpr»:iine.  (Andrt^a  Board) 

13.  Texas  Department  of  Agri«;)dt;).T 
tor  the  use  of  hifmilhrin  on  cucurbits 
(»:u(.umbers.  melons,  and  squash)  to 
i:ontro!  the  swK(?t  potato  whitefly; 
JniHJOry  21.  1994.  to  January  20,  I99."( 
(Andrea  Beard) 

14.  Tex.is  Department  of  Agri«;ulture 
for  the  use  of  imidacloprid  on  cucurbits 
(c:ucumbers,  melons,  and  squash)  to 
control  the  svvefct  potato  whitefiv : 
January  21,  1994,  to  January  20,  199r..  A 
notice  of  re<;eipt  j)ublished  in  the 
Federal  Re-ister  of  January  7, 1994  (59 
FR  1018);  no  (Xtmments  were  received. 
The  situation  was  determined  lo  be 
«irgi?nt  and  nonroutine  and  the  curn?ntly 
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available  pesticides  and  practices  are 
not  providing  adequate  control;  without 
adequate  control  of  the  sweet  potato 
whitefly  signiRcant  economic  losses  are 
expected.  (Andrea  Beard) 

15.  Washington  Department  of 
Agriculture  for  the  use  of  fenoxycarb  on 
pears  to  control  pear  psvlla:  Februarv 
14,  1994,  to  May  1,  1994.  A  notice  of 
receipt  published  in  the  Federal 
Register  of  December  29.  1993  (58  FR 
6Rf^07);  no  comments  weva  received. 
The  situation  was  determined  to  be 
urgent  and  nonroutine  and  signiRcaj-.t 
economic  losses  are  expected  without 
the  use  of  fenoxycarb.  (Andrea  Beard) 

Crisis  exemptions  were  initiated  by 
the: 

1.  Illinois  Department  of  Agriculture 
on  Janury  14. 1994,  for  the  use  of 
sodium  chlorite  on  inlet  pipe  at  the 
Illinois  Power  Company  to  control 
Zebra  mussels.  This  program  has  ended. 
(Libby  Pemberton) 

2.  Oklahoma  Department  of 
Agriculture  on  November  1.  1993.  for 
the  use  of  metolachlor  on  spinach  to 
control  sibara.  This  program  has  ended. 
(Margarita  Collantes) 

3.  Puerto  Rico  Department  of 
Agriculture  (PRDA)  on  January  8.  1994. 
for  the  use  of  avermectin  on  tomatoes  to 
control  leafminers.  PRDA's  crisis 
exemption  and  authority  to  issue  crisis 
exemptions  for  this  use  were  revoked  on 
February  28. 1994.  (Lawrence  Fried) 

Quarantine  exemptions  were  granted 
to  the: 

1.  Guam  Department  of  Agriculture. 
Office  of  the  Governor  for  the  use  of 
methyl  bromide  on  letuce.  celery, 
spinach,  broccoli,  and  cauliflower 
imported  from  the  United  States 
mainland  for  consumption  in  Guam  to 
control  western  flown  thrips  and 
cabbage  aphids;  Februar\-  28.  1994.  to 
February  27. 1997.  (Libby  Pemberton) 

2.  United  States  Department  of 
Agriculture  for  the  use  of  quaternar>- 
ammonium  compound  on  farm 
equipment  to  control  witchweed  in 
North  and  South  Carolina;  February  22. 
1994,  to  February  21, 1997.  (Margarita 
Collantes) 

EPA  has  denied  a  specific  exemption 
request  from  the: 

1.  Arkansas  State  Plant  Board  for  the 
use  of  pyrithiobac  sodium  on  cotton  to 
control  cocklebur  and  morningglor\-. 
(Susan  Stanton) 

2.  Georgia  Etepartment  of  Agriculture 
for  the  use  of  iprodione  on  tobacco  to 
control  target  spot.  A  notice  of  receipt 
published  in  the  Federal  Register  of 
January  19,  1994  (59  FR  2851);  no 
comments  were  received.  This  specific 
exemption  was  denied  because  of 
inadequate  progress  toward  registration. 
(Su.san  Stanton) 


3.  Mississippi  Department  of 
Agriculture  and  Commerce  for  the  use 
of  pyrithiobac  sodium  on  cotton  to 
control  common  cocklebur.  A  notice  of 
receipt  published  in  the  Federal 
Register  of  December  29,  1993  (58  FR 
68909).  This  specific  exemption  was 
denied  because  an  emergency  condition 
does  not  exist  and  it  was  not  possible  to 
determine  whether  the  proposed  use 
would  cause  unreasonable  adverse 
effects.  The  Agency  could  not  ev.nUiate 
the  risks  associated  with  the  proposed 
use  because  studies  submitted  to  EPA  in 
support  of  a  Temporar>'  Tolerance  and 
Experimental  Use  Permit  have  not  been 
fully  reviewed. (Su.san  Stanton) 

Authorit}':  7  L.S.C.  136 

List  of  Subjects 

Environmental  protection,  Pesticides 
and  pests.  Crisis  exemptions. 
Dated:  May  31.  1994. 

Daniel  M.  Barolo, 

Acting  Director,  Office  of  Pesticide  Programs 
jFK  Doc.  94-14426  Filed  6-14-94:  8:45  am) 
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[OPP-30339A;  FRL-4865-6] 

Miles  Inc.;  Approval  of  Pesticide 
Product  Registrations 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 


SUMMARY:  This  notice  announces 
Agency  approval  of  applications 
submitted  by  Miles  Inc.,  to 
conditionally  register  seven  pesticide 
products  containing  a  new  active 
ingredient  not  included  in  any 
previously  registered  products  pursuant 
to  the  provisions  of  section  3(c)(7)(C)  of 
the  Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act  (FIFRA),  as  amended. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Dennis  Edwards.  Product  Manager 
(PM)  19,  Registration  Division  (7505C), 
Office  of  Pesticide  Programs,  401  M  St.. 
S\V..  Washington.  DC  20460.  Office 
location  and  telephone  number:  Rm. 
207,  CM  #2.  Environmental  Protection 
Agency.  1921  Jefferson  Davis  Hwy. 
Arlington.  VA  22202,  (703-305-6386). 
SUPPLEMENTARY  INFORMATION:  EPA 
i.ssued  a  notice,  published  in  the 
Federal  Register  of  July  15.  1992  (57  FR 
31369).  which  announced  that  Miles 
Inc..  8400  Hawthorn  Road.  Kansas  City. 
MO  64120-0013,  had  submitted  five 
applications  to  conditionally  register  the 
pesticide  products  BAY  NTN  33893 
Technical,  BAY  NTN  33893  75% 
Concentrate,  NTN  33893  0.62% 
Granular,  BAY  NTN  33893  2.5% 


Granular,  and  BAY  NTN  33893  2 
Systemic  (File  Symbols  3125-URU, 
3125-URL,  3125-URA,  3125-URT.  and 
3125-URI),  containing  the  active 
ingredient  imidacloprid,  l-!(6-chloro-3- 
pyridinyI)methyll-jV-nitro-2- 
in:iriazolidinimine  at  94,  75,  0.62.  2.5. 
and  21.4  percent  respectively,  an  active 
ingredient  not  included  in  any 
previously  registered  products. 

The  company  amended  the  name  of 
three  of  their  products  as  applied  and 
they  are  now  known  as  Merit  0.62% 
Granular  (3125-URA).  Merit  2.5 
Granular  (3125-URT).  and  Merit  2 
Systemic  (3125-URI). 

The  Agency  also  received 
applications  from  Miles  Inc..  to 
conditionally  register  pesticide  products 
Merit  75  WP  (3125-UER)  and  Merit  75 
WSP  (3125-UGO),  containing  the  active 
ingredient  imidacloprid,  l-|(6-chloro-3- 
pyridinyl)methyl)-N-nitro-2- 
imidazolidinimine  at  75  percent. 
However,  since  the  notice  of  receipt  of 
application  to  register  these  pesticide 
products  as  required  by  section  3(c)(4) 
of  FIFRA,  as  amended  was  inadvertently 
omitted  in  the  notice  of  July  15,  1992 
(57  FR  31369),  interested  parties  may 
submit  comments  within  30  days  from 
the  date  of  publication  of  this  notice  for 
these  two  products  only. 

The  following  applications  were 
approved  on  March  18,  1994.  excep*  for 
the  product  Merit  75  WSP  which  was 
approved  on  March  22.  1994.  as  listed 
below: 

1.  BAY  NTN  33893  Technical  for  use 
in  the  manufacture  of  insecticides  (EPA 
Reg.  No.  3125^14). 

2.  BAY  NTN  33898  75%.  Concentrate 
for  use  in  the  manufacture  of 
insecticides  (EPA  Reg.  No.  3125-415). 

3.  Merit  0.62%  Granular  for  insect 
control  in  ornamentals  (EPA  Reg.  No 
3125-*16). 

4.  Merit  2.5  Granular  for  inse<  t 
control  in  ornamental  crops  (EPA  Reg. 
No.  3125-417). 

5.  Merit  2  Systemic  for  inse<:t  control 
in  turfgrass  and  ornamentals  (EPA  Reg. 
No.  3125-418). 

6.  Merit  75  WP  for  insect  control  in 
turfgrass.  landscape  ornamentals,  and 
interior  plantscapes  (EPA  Reg.  No. 
3125-421). 

7.  Merit  75  WSP  for  insect  control  in 
turfgrass,  landscape  ornamentals,  and 
interior  plantscapes  (EPA  Reg.  No. 
3125-439). 

A  conditional  registration  may  be 
granted  under  section  3(c)(7)(C)  of 
FIFRA  for  a  new  active  ingredient  where 
certain  data  are  lacking,  on  condition 
that  such  data  are  received  by  the  end 
of  the  conditional  registration  period 
and  do  not  meet  or  exceed  the  risk 
criteria  set  forth  in  40  CFR  154.7;  that 
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use  of  the  pesticide  duriitg  the 
conditional  registration  period  will  not 
cause  unreasonable  adve  rse  effects;  and 
that  use  of  Ihe  pesticide  i  s  in  the  public 
interest. 

The  Agency  has  consic  ered  ihe 
available  data  on  the  risk  i  associated 
with  the  proposed  use  of  imidacloprid, 
and  information  on  socia  ,  economic, 
and  environmental  benef  ts  to  be 
derived  from  such  use.  S  jccifically,  the 
Agency  has  considered  ti  e  nature  and 
its  pattern  of  use,  applica  ion  methmls 
and  rates,  and  level  and  €  xtent  of 
potential  exposure.  Baser  on  fhi-s*? 
reviews,  the  Agency  was  ible  to  make 
basic  health  and  safety  df  terminations 
which  show  that  use  of  imidacloprid 
during  the  period  of  cond  itional 
registration  will  not  cai!S«  any 
unreasonable  adverse  effe  ct  on  the 
environment,  and  that  us( :  of  the 
pesticide  is,  in  the  public  interest. 

Consistent  with  section  3(c)(7)(C),  the 
Agency  has  determined  tl  at  those 
conditional  registrations  i  re  in  the 
public  interest.  Use  of  the  pesticides  aru 
of  significance  to  the  user  community, 
and  appropriate  labeling,  ise  din>ctions, 
and  other  measures  have   een  taken  to 
ensure  that  u.se  of  the  pest  icides  will  not 
result  in  unreasonable  adi  erse  effects  to 
man  and  the  environment 

More  detailed  informati  m  on  this 
conditional  registration  is  contained  in 
a  Chemical  Fact  Sheet  on  midacloprid. 

A  copy  of  this  fact  sheet  which 
provides  a  summary  des^j'  ption  of  the 
chemical,  u.se  patterns  anc 
formulations,  science  find  ngs.  and  the 
Agency's  regulatory  positi  )n  and 
rationale,  may  be  obtainec  irom  the 
National  Technical  Info.Tr  ition  S«;rvii^ 
(NTIS),  5285  Port  Royal  R«  ad, 
Springfield,  VA  22161. 

In  arc'-:.iance  with  feet:  m  :i(c:](2)  of 
FIFRA,  ?.  copy  of  the  apprc  vcd  l.nliel  and 
the  list  of  data  references  i  sed  to 
support  registration  are  ov  lilable  for 
public  inspection  in  the  of  '(x  of  the 
Product  Manager.  The  dal;  and  other 
s<;ientific  information  h-'m  to  siipport 
registration,  except  fcr  mal  jrial 
.  .•:pRcifically  protected  by  S'  rtioiv  It)  of 
FIF  RA.  are  available  for  pu  jlic 
inspection  in  the  Public  Ki  ;ponsc  and 
Program  Resources  Bmnch  Fiold 
Operations  Division  (75CG( .).  Office  of 
Pesticide  Program^;.  Enviro  imenlni 
P.-otectiori  Agency.  Riti.  1 1  i2,  CM  #2, 
Arlington.  VA  22202  (703-  lOS-.'iHOS). 
Htque.sls  for  data  must  be  r  lade  in 
pccordance  with  the  provis  ons  of  the 
^/('Kdom  of  Information  Ac  I  and  must 
he  addressed  to  the  Freedoi  n  of 
Information  Ofiice  (A-lOl),  40j  M  St., 
SVV..  Washington,  D.C  204  iO.  Such 
reqi»es»s  should:  (1)  Identil  '  the  product 
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name  and  registration  ntunber  and  (2) 
specify  the  data  or  information  desired. 
Authority:  7  IJ.S.C.  136. 

List  of  Subjects 

Environmental  protection.  Pesticndes 
and  pests,  Product  registration. 
Ehiled:  junel.  1994. 

Daniel  M.  Barolo, 

Acting  Dinictor.  Office  of  Ptisllude  Programs. 
IFR  Doc.  94-14427  Filod  «i-l+-y4;  8:45  ami 

BILtJNG  CODE  UtO-tO-f 


(OPP-210014A;  FRL-4775-21 

Rodenticide  Bait  Stations;  Availability 
of  Draft  PR  Notice  and  Technical 
Report 

AGENCY:  Environmental  Prote<,1ion 
Agency  (EPA). 
ACTION:  Notice. 


SUMMARY:  hi  previous  notices.  EPA 
announced  its  intention  to  hold 
hearings  on  the  use  of  bait  stations,  as 
required  by  rodenticide  labeling,  when 
baits  are  to  be  applied  in  locations 
accessible  to  children,  pets,  domestic 
animals,  or  wildlife.  ETA  held  two 
sessions  of  public  hearings  lo  obtain 
information  and  to  determine  whether 
future  actions  were  needed.  In  this 
document,  EPA  is  announcing  the 
availability  of  a  draft  PR  Notice  to 
manufacturers,  formulators,  registrants, 
and  users  of  pesticides  regarding  the 
label  improvement  program  for  the 
revision  of  use  directions  for  commensal 
rodenticides  and  the  Agency's  policies 
and  conclusions  regarding  the  u.se  of 
rodenticide  bait  stations. 
DATES:  Written  coinmenis,  identified  by 
the  docket  control  number  IGPP- 
210014AI,  must  be  submitii  J  to:  Public 
Response  and  Program  Rf=£.aurces 
Branch,  Field  Opurations  Division 
(address  below),  on  or  before  August  15, 
1994. 

ADDHtSSES:  By  mail,  submit  written 
requests  for  draft  PR  notice  and 
technical  report  to:  Public  Respoj.bt;  and 
Pngram  Resources  B.-anch,  Field 
Oper.Kions  Division  (7.-.06C).  OfTice  of 
Pesticide  Proj-rnms,  Envir^ijimeiilal 
Protection  Agency,  401  M  St.,  3\V., 
Washir.gton,  DC  204S0.  Ox^ice  lor.ation     . 
and  telephone  n  jmber:  Rm.  n:-:2.  CM 
#2, 1921  Jefferson  Davis  H.-.^., 
Ariinglon.  VA  22202,  (703)-305-5805. 

Information  submitted  and  any 
cnmment{s)  concerning  this  notice  may 
be  claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 
"Confidential  Business  Information" 
(CBl).  Information  so  marked  will  not  bo 
disclo.sed  except  in  ac-cordance  with 


procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  comment(s)  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice  to  the  submitter. 
Information  on  the  proposed  text  and 
any  written  comments  will  be  available 
for  public  inspection  in  Rm.  1132  at  the 
Virginia  address  given  above,  from  8 
a.m.  to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  W.  Jacol>s.  Office  of  Pesticide 
Programs,  Environmental  Protection 
Af-ency,  401  M  St..  SW.,  Washington, 
DC  20460.  Offic*  location  and  telephone 
number:  Rm.  255,  CM  #2, 1921  Jefferson 
Davis  Hwy.,  Ariington,  VA,  (703)30.5 
640r). 

SUPPl^MENTARV  INFORMAUOM:  In  PR 
Notice  83-5  (August  16, 1983),  EPA 
presented  its  policies  and  criteria 
concerning  tamper-proof  bait  stations." 
In  the  Federal  Register  of  October  20, 
1983  (48  FR  48711),  EPA  announced  a 
schedule  of  hearings  to  provide  interim 
guidance  to  rodenticide  users  and  to 
gather  information  on  the  use  of  bait 
.stations.  The  hearings  were  held  under 
authority  of  section  21(b)  of  the  Federal 
Insecticide,  Fungicide,  and  Rodenticide 
Act,  as  amended  (7  U.S.C.  136s(b)). 

Subsequent  to  the  hearings,  the 
Agency  has  developed  a  Draft  Notice  to 
manufacturers,  formulators,  and 
registrants  and  users  of  pesticides 
regarding  its  label  improvement 
program  for  the  revision  of  use 
dii^:tions  for  commen.sal  rodenticides 
and  a  statement  of  the  Agency's  policies 
on  the  use  of  rodenticide  baits  stalion.s. 
This  Notice  requires  registrants  of 
t.erlain  pesticide  products  claimed  lo 
control  commensal  rodents  and 
R'gi.stered  under  the  Federal  Inset  tic  idc. 
Fungicide  and  Rodenticide  Act  (FIFR.\) 
to  revi.se  the  label  of  such  products  to 
bear  certain  statements  concerning 
"tamper-resistan!  bait  stations." 

Ihis  Notice  also  informs  roden«ii.i(?»; 
re!,'islrants.  applicants,  and  other 
interested  persoiis  of  EPA's  continued 
fcri::ern  for  t'le  safe  use  of  rodc-niif  iti 's 
This  Notice  outlines  EPA's  current 
policies  regarding  the  isolation  of 
LO.Timen.srd  rodenticideb  from  chihJreu, 
dogs,  other  poLs,  domestic  animal.s,  r.nd' 
nontorget  'vilulife.  For  purposes  of  Jln.s 
Notice,  produr.c  labels,  and  EPA'.-; 
policies,  the  term  "coniraensaJ  rodents' 
includes  the  following  species:  Norway 
ra'.s  (Bntths  nonegicus),  roof  rats  (/?. 
mttus),  and/or  house  mice  [Mus 
nuisciiliis). 

For  t  ertain  rodenticide  baits  with 
labels  not  now  in  compliance  with  thi.s 


Notice,  registrants  would  have  to  submit 
an  application  for  amended  registration. 
The  products  affected  include:  (1) 
ready-to-use  solid  bail  formulations 
(e.g..  pellets,  meal,  paraffinized  block, 
eic.);  (2)  liquid  baits;  (3)  concentrates 
with  labels  bearing  directions  for 
preparing  and  applying  solid  or  liquid 
baits;  and  (4)  tracking  powders  for 
which  current  labeling  permits  use  in 
"tamper-proof  bait  boxes,"  other 
protective  structures,  or  other  locations 
accessible  to  children  or  nontarget 
animals.  Amended  registration 
applications  for  such  products  would  be 
required  to  include  proposed  amended 
labeling  revised  as  indicated  in  this 
Notice.  Within  90  days  of  receipt  of  this 
Notice,  all  registrants  of  products 
affected  by  this  Notice  would  have  to 
submit  five  copies  of  revised  labeling  for 
each  affected  product. 

The  new  labeling  requirements  for 
baits  and  concentrates  from  which  users 
prepare  baits  are  listed  under  the 
heading  "Required  Label  Statements"  in 
the  Notice.  The  types  of  label  statements 
that  must  be  deleted  from  labels  for 
tracking  powders  are  discussed  in  the 
Notice.  Any  registrant  who  wishes  to 
modify  the  label  statements  prescribed 
by  the  Notice  must  include  with  the  .. 
application  for  an  amended  registration 
a  statement  of  each  specific  modifiction 
sought  and  the  reasons  why  each 
modification  is  believed  to  be  justified. 
Alternative  text  would  not  be  accepted 
if  EPA  determines  that  it  is  not 


consistent  with  the  intent  of  the  Notice. 
All  affected  products  released  for 
shipment  after  18  months  from  the 
i-ssuance  date  must  bear  labeling  in 
compliance  with  the  Notice. 

Dated:  May  31,  1994. 

Stephanie  R.  Irene. 

Acting  Director.  Registration  Division.  Office 
of  Pesticide  Programs. 

IFR  Doc.  94-14428  Filed  6-14-94;  8:45  am] 

BILUNG  CODE  6560-Sfr-f 


[OPP-34057;  FRL  4865-1] 

Notice  of  Receipt  of  Requests  for 
Amendments  to  Delete  Uses  in  Certain 
Pesticide  Registrations 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 


SUMMARY:  In  accordance  with  section 
6(f)(1)  of  the  Federal  Insecticide. 
Fungicide,  and  Rodenticide  Act 
(FIFRA),  as  amended.  EPA  is  issuing  a 
notice  of  receipt  of  request  for 
amendment  by  registrants  to  delete  uses 
in  certain  pesticide  registrations. 
DATES:  Unless  a  request  is  withdrawn, 
the  Agency  will  approve  these  use 
deletions  and  the  deletions  will  become 
effective  on  September  13. 1994. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  James  A.  Hollins,  Office  of 
Pesticide  Programs  (7502C). 
Environmental  Protection  Agency,  401 


M  Street,  SW,  Washington.  DC  20460. 
Office  location  for  commercial  courier 
delivery  and  telephone  number:  Room 
216.  Crystal  Mall  No.  2. 1921  Jefferson 
Davis  Highway,  Arlington,  VA  22202. 
(703)305-5761. 

SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

Section  6(0(1)  of  FIFRA  provides  that 
a  registrant  of  a  pesticide  product  may 
at  any  time  request  that  any  of  its 
pesticide  registrations  be  amended  to 
delete  one  or  more  uses.  The  Act  further 
provides  that,  before  acting  on  the 
request,  EPA  must  publish  a  notice  of 
receipt  of  any  such  request  in  the 
Federal  Register.  Thereafter,  the 
Administrator  may  approve  such  a 
request. 

II.  Intent  to  Delete  Uses 

This  notice  announces  receipt  by  the 
Agency  of  applications  from  registrants 
to  delete  uses  in  the  nine  pesticide 
registrations  listed  in  the  following 
Table  1.  These  registrations  are  listed  by 
registration  number,  product  names  and 
the  specific  u.ses  deleted.  Users  of  these 
products  who  desire  continued  use  on 
crops  or  sites  being  deleted  should 
contact  the  applicable  registrant  before 
September  13,  1994.  to  discuss 
withdrawal  of  the  applications  for 
amendment.  This  90-day  period  will 
also  permit  interested  members  of  the 
public  to  intercede  with  registrants  prior 
to  the  Agency  approval  of  the  deletion. 


"'"^^'-^^-  -  REGISTRATIONS  WITH  REQUESTS  FOR  Af^ENDMENTS  TO  DELETE  USES  IN  CERTAIN  PESTICIDE  REGISTRATIONS 


EPA  Registration  No. 


000241-00343 
000264-00465 

000279-01254 


Product  Name 


TRI-4  HF  Herbicide 

MOCAP   10%  Granular  Nematicide  In- 
secticide 

Ettiion  4  Miscit»le  Mitlcide/lnsecttcide 


00279-02280 


Delete  From  Latael 


FMC  Ethion  Technical  Insecticide 


Mint 


Sod  farms 

Bulb  vegetables  (onions),  legume  vegetables  (beans),  fruiting  vegetables 
(eggplants,  peppers,  pimentos  &  tomatoesj,  cucurbrt  vegetables  (cu- 
cumbers, melons  4  squash),  pome  fruits  (apples  &  pears),  stone  fruits 
(apricots,  cherries,  nectarines,  peaches,  prunes  &  plums),  small  fnjits  & 
bemes  (grapes  &  straw  berries),  tree  nuts  (almonds,  chestnuts,  filberts, 
pecans  &  walnuts),  cereal  grains  (com  &  sorghum),  alfalfa,  peanuts, 
cotton,  tea.  terrestnal  non-food  crops  (bemxjda-  grass,  junipers,  orna^ 
mental  evergreens,  pine  trees,  lawns,  ornamental  turl  &  ornamental 
plants),  greenhouse  non-food  crops  (ornamental  plants),  domestic  out- 
doors uses  (domestic  dwellings  &  lawns) 

Bulb  vegetables  (onions),  legume  vegetables  (beans),  fruiting  vegetables 
(eggplants,  peppers,  pimentos  &  tomatoes),  cucurbit  vegetables  (cu- 
cumbers, melons  &  squash),  pome  fniits  (apples  4  pears),  stone  fruits 
(apricots,  chenies,  nectannes,  peaches,  prunes  4  plums),  small  foifts  4 
bemes  (grapes  4  strawberries),  free  nuts  almonds,  chestnuts,  filberts, 
pecans  4  walnuts),  cereal  grains  (corn  4  sorghum),  alfalfa,  peanuts! 
cotton,  tea,  terrestrial  non-food  crops  (bermuda-  grass,  junipers,  orna- 
mental evergreens,  ptne  trees,  lawns,  ornamental  tud  4  ornamental 
plants),  greenhouse  non-food  crops  (ornamental  plants),  domestic  out- 
doors uses  (domestic  dwellings  4  lawns) 
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Table  i.  —  Re(; 


EPA  Registration  rto. 


000464-00070 


001386-00626 
004787-00010 


DDWICIDE  1  Antimicrobial 


Fruil  Spray  Powder 

C  leminova  Ethion  Technical  Insecticide 


050383-00014 
051036-00186 


058266-00004 


Milathion  50%  Insect  Spray 
Dy  (onate  2-G 


Te  ;hnical  Chloropicrin 


The  following  Table 
in  sequence  by  EPA  com 


pi 


^y"n'umber.'^^  """""  """^  ''^'^'^''  °'  '^"'"^  ^°'  '"   ^«8*^'""»«  °f  <he  products  in  Table  1. 


Table  2.  -  Registiiants  Requesting  Amendments  to  Delete  Uses  in  Certain  Pesticide  Registratwns 


Com- 
pany No. 


000241 
000264 
000279 
001386 
004787 
051036 
050383 
058266 


American  Cyanamit 
Rhone-Poulenc  Ag 
FMC  Corporation 
Universal  Cooperafi 
Cheminova  Agro 
Micro  Flo.  Co.,  P.O. 
Wilson  Laboratories 
Shadow  Mountain 


/>9i 


A/;  5 


ill 


Existing  Stocks  Prov 


Z( 


The  Agency  has  authorii. 
to  sell  or  distribute  product 
previously  approved  labeli 
period  of  18  months  after  a 
the  revision,  unless  other 
have  been  imposed,  as  in 
action.s. 


List  of  Subjects 

Environmental  protection 
and  pests,  Product  regisfrat 

Dated:  June3.  T9W. 

Daniel  M.  Baxolo. 

Acting  Director.  Office  ofPestic 

|FR  D(x.  94-14425  Filer}  6-14 

BILLING  CODE  S56&-60-F 


ISTRATIONS  WITH  REQUESTS  FOR  AMENDMENTS  TO  DELETE  USES  IN  CERTAIN  PESTICIDE 

Registrations— Continued 


Product  Name 


Delete  From  Label 


Posthan/est  uses  on  Apples,  cantaloupes,  carrots,  cherries,  cucumbers 
kiwifmit.  kumquats,  nectarines,  peppers  (bell),  peaches,  pineapples' 
plums  (fresh  prunes),  sweet  potatoes,  tomatoes,  aquatic  uses  (swim-' 
mir>g  pools) 

Apples 

Bulb  vegetables  (onions),  legume  vege  tables  (beans),  fruiting  vegetables 
(eggplants,  peppers,  pimentos  &  tomatoes),  cucurbit  vegetables  (CLh 
cumbers,  melons  &  squash),  pome  fruits  (apples  &  pears),  stone  truits 
(apricots,  cherries,  nectarines,  peaches,  prunes  &  plums),  small  fruits  & 
bernes  (grapes  &  strawbenies),  tree  nuts  (almonds,  chestnuts  filberts 
pecans  &  walnuts),  cereal  grains  (corn  &  sorghum),  altalfa,  peanuts' 
cotton,  tea,  terrestrial  non-food  crops  (bermuda-  grass,  junipers  orna- 
mental evergreens,  ptne  trees,  lawns,  ornamental  turt  &  ornamental 
plants),  greenhouse  non-food  crops  (ornamental  plants),  domestic  out- 
doors uses  (domestic  dwellings  &  lawns) 

Apples,  pears,  plums,  around  animal  quarters 

Beans  (green  4  dry),  beans  (lima),  cole  crops  (broccoli,  brussels  sprouts 
cabbage,  cauliflowers),  mint  (peppermint  &  spearmint),  bulb  onions' 
peanuts,  potatoes  (insh).  strawberries,  sugar  beets,  table  beets  toma-' 
toes 

Aquatic,  forestry,  post-han/est  uses 


Company  Name  and  Address 


Co.,  Agricultural  Research  Div..  P.O.  Box  400.  Princeton.  NJ  08543. 
:o.,  P.O.  Box  12014.  2  T.W.  Alexander  Dr..  Research  Triangle  Partt,  NC  27709. 
iricultural  Chemical  Group.  1735  Market  St.,  Philadelphia,  PA  19103. 
'es,  Inc..  7801  Metro  Parkway,  P.O.  Box  460.  Minneapolis.  MN  55440. 

1700  Route  23.  Suite  210,  Wayne.  NJ  07470. 
Box  5948.  Lakeland,  FL  33807. 
Inc.,  150-152  Mason  St..  Greenwich,  CT  06830. 
P|oducts  Corp..  P.O.  Box  1327.  Hollister,  CA  95024. 
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FEDERAL  MARITIME  COMMISSION 
Agreement{s)  Filed 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(s)  pursuant  to 
section  5  of  the  Shipping  Act  of  1 984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington,  DC  Office  of  the  Federal 
Maritime  Commission,  800  North 
Capitol  Street,  N\V.,  9th  Floor. 
Interested  parties  may  submit  comments 
on  each  agreement  to  the  Secretary. 
Federal  Maritime  Commission, 
Washington,  DC  20573,  within  10  davs 
after  the  date  of  the  Federal  Register  fn 
which  this  notice  appears.  The 
requirements  for  comments  are  found  in 
S  572.603  of  title  46  of  the  Code  of 
Federal  Regulations.  Interested  persons 


should  consult  this  section  before 
communicating  with  the  Commission 
regarding  a  pending  agreement. 

Agreement  No.:  202-011353-006. 

Title:  Caribbean  and  Central 
American  Credit  Agreement. 

Parties: 

A.P.  MoUer-Maersk  Line 
Consorsio  Naviero  Occidenfe,  CA. 
Crowley  American  Transports,  Inc. 
Kirk  Line 
Puerto  Rico  Maritime  Shipping 

Authority 
Seaboard  Marine,  Ltd. 
Sea-Land  Service,  Inc. 
Venezuela  Container  Service 
Synopsis:  The  proposed  Agreement 

(1)  modifies  the  scope  of  the  Agreement: 

(2)  changes  the  name  of  the  Agreement 
to  the  "Credit  Agreement";  and  (3) 
restates  the  Agreement. 

Agreement  No.:  202-011456 


Title:  South  Europe  American 
Conference. 

Parties: 

Evergreen  Marine  Corporation 
(Taiwan)  Ltd. 

"Italia"  di  Navigazione,  S.P.A. 

Lykes  Bros.  Steamship  Co.,  Ltd 

A.P.  Moller-Maersk  Line 

Nedlioyd  Lijnen  B.V. 

P&O  Containers  Limited 

Sea-Land  Service.  Inc. 

Zim  Israel  Navigation  Companv,  Ltd. 

Synopsis:  The  proposed  Agreement 
authorizes  the  parties  to  discuss  and 
agree  upon  rules,  rates,  charges  and 
other  transportation  matters  pertaining 
to  the  movement  of  cargo  between,  on 
the  one  hand.  United  States  Atlantic 
and  Gulf  coast  ports  and  points  via  such 
ports  and,  on  the  other  hand,  Italian 
ports,  French  Mediterranean  ports, 
Spanish  ports,  and  Portuguese  ports, 
including  ports  on  Madeira  Island  and 
the  Azores  Islands  and  points  in 
Continental  Europe  (excluding  points  in 
the  former  Yugoslav  Republic  of 
Macedonia.  Bosnia  and  Herecegovina. 
Croatia.  Slovenia,  and  Serbia)  via  such 
ports. 

Agreement  No.:  202-011457. 
Title:  Ediship  Agreement. 
Parties: 

Andrew  Weir  Shipping  Ltd. 

Compagnie  Generale  Maritime 
(Holdings)  PLC 

Hapag-Lloyd  Ag 

A.P.  Moller-Maersk  Line 

Nedlioyd  Lijnen  B.V. 

P&O  Containers  Limited 

Sea-Land  Service.  Inc. 

NYK  Line  (Europe)  Ltd. 

Orient  Overseas  Container  Line  (UK) 
Ltd. 

Synopsis:  The  proposed  Agreement 
provides  for  the  parties  to  cooperate  in 
the  promotion  of  technological 
innovation  and  economic  efficiencies 
through  development  and  utilization  of 
common  of  compatible  information 
systems  to  facilitate  access  by  customers 
and  other  third  parties  in  Europe  to  the 
parties'  common  carrier  services 
between  all  United  States  ports  and 
points  and  all  foreign  ports  and  points. 

Dated:  June  10, 1994. 

By  order  of  the  Federal  Maritime 
(Commission. 
loseph  C.  Polking. 
Secretary. 
IFR  Doc  94-14522  Filed  6-14-94;  8:45  am) 
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FEDERAL  RESERVE  SYSTEM 

First  American  Bank  Group,  Ltd.; 
Formation  of,  Acquisition  by,  or 
Merger  of  Bank  Holding  Companies; 
and  Acquisition  of  Nonbanking 
Company 

The  company  listed  in  this  notice  has 
applied  under  §  225.14  of  the  Board's 
Regulation  Y  (12  CFR  225.14)  for  the 
Board's  approval  under  section  3  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1842)  to  become  a  bank  holding 
company  or  to  acquire  voting  securities 
of  a  bank  or  bank  holding  company.  The 
listed  company  has  also  applied  under 
§  225.23(a)(2)  of  Regulation  Y  (12  CFR 
225.23(a)(2))  for  the  Board's  approval 
under  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies,  or  to  engage  in  such 
an  activity.  Unless  otherwise  noted, 
these  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  wriaen  pre.sentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  July  8. 1994. 

A.  Federal  Reserve  Bank  of  Chicago 
(lames  A.  Bluemle,  Vice  President)  230 
South  LaSalle  Street.  Chicago.  Illinois 
60690: 


1.  f/rsf  American  Bank  Group.  Ltd.. 
Fort  Dodge,  Iowa;  to  acquire  81  percent 
of  the  voting  shares  of  HiU  Investment 
Company,  Jewell,  Iowa,  and  thereby 
indirectly  acquire  Farmers  State  Bank, 
Jewell,  Iowa;  97  percent  of  the  voting 
shares  of  Story  County  Bancorporation, 
Jewell,  Iowa,  and  thereby  indirectly 
acquire  American  State  Bank,  Ames, 
Iowa:  and  82  percent  of  the  voting 
shares  of  Agri  Bancorporation.  Webster 
City,  Iowa,  and  thereby  indirectly 
acquire  Farmers  Bank  &  Trust.  Webster 
City,  Iowa. 

In  connection  with  this  application. 
Applicant  also  proposes  to  acquire  88 
percent  of  the  voting  shares  of  First 
American  Credit  Corporation.  Fort 
Dodge,  Iowa,  and  thereby  engage  in 
making  and  servicing  loans  pursuant  to 
§  225.25(b)(1);  and  88  percent  of  the 
voting  shares  of  Hill  Land  Company. 
Fort  Dodge.  Iowa,  and  thereby  engage  in 
investing  in  corporations  or  projects 
engaged  in  community  development 
pursuant  to  §  225.25(b)(6)  of  the  Boards 
Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System,  |une  8. 1994. 
leiuiifer  J.  Johnson, 
Associate  Secreiary  of  the  Board. 
"(FR  Doc.  94-14506  Filed  6-14-94:  8:43  ami 
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KeyCorp;  Acquisition  of  Company 
Engaged  in  Permissible  Nonbanking 
Activities 

The  organization  listed  in  this  notice 
has  applied  under  §  225.23(a)(2)  or  (f) 
of  the  Boards  Regulation  Y  (12  CFR 
225.23(a)(2)  or  (f))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  o'hi  r.vise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of      o 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
propo.sal  can  "reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
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Old  National  Bancorp;  Ndtice  of 
Application  to  Engage  tie  novo  in 
Permissible  NonbanKing  Activities; 
Correction 
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Board  of  Governors  of  the  Fertrral  Kescrve 
.SysIciTi.  Junt;  9.  1994. 

Jennifer  J.  Johnson. 

Associate  Secrf^tary  of  the  Boiird. 

IFKDoi.  94-14508  Filed  6-14-94:  845  ami 
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Edwin  Edward  Walpole,  III;  Change  in 
Bank  Control  Notice;  Acquisition  of 
Shares  of  Banks  or  Bank  Holding 
Companies 

The  notificant  listed  below  has 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  181 7(j))  and  S 
225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  notices  are  set 
forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notice  is  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  Once  the  notice  has  been 
accepted  for  proce.ssing,  it  will  also  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  to  the  Reserve  Bank  indicated 
for  the  notice  or  to  the  offices  of  the 
Board  of  Governors.  Comments  must  be 
received  not  later  than  July  5.  1994. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Zane  R.  Kelley.  Vice  President)  104 
Marietta  Street,  N.VV..  Atlanta,  Georgia 
30303: 

1.  Edwin  Edward  Walpole,  III,  Ft. 
Pierce,  Florida;  to  retain  15.44  percent 
of  the  voting  shares  of  Big  Lake 
Financial  Corporation,  Okeechobee, 
Florida,  and  thereby  indirectly  acquire 
Big  Lake  National  Bank,  Okeechobee, 
Florida. 

Board  of  Governors  of  the  Federal  Kcservo 
.System.  June  8,  1994. 
Jennifer  J.  John.son, 
Associote  Secretan,  of  the  Boarri 
IFR  D<x:.  94-14509  Filed  6-14-94;  845  ami 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Families 

Establishment  of  an  Advisory 
Committee  on  Services  for  Families 
With  Infants  and  Toddlers 

AGENCY:  Administration  on  Children, 
Youth,  and  Families,  ACF,  DHHS 
ACTION:  Notice  of  the  establishment  of 
an  Advisory  Committee  on  Services  for 
Families  with  Infants  and  Toddlers. 

SUMMARY:  Pursuant  to  Public  Law  92- 
463,  the  Federal  Advisory  Committee 


Act.  the  Department  of  Health  and 
Human  Service  (DHHS)  announces  the 
establishment  by  the  Secretary  of  the 
Advisory  Committee  on  Services  for 
Families  with  Infants  and  toddlers. 

The  Committee  shall  advise  the 
Secretary  and  Assistant  Secretary  for 
Children  and  Families  on  the 
development  of  program  approac  hes  for 
the  initiative  for  families  with  infants 
and  toddlers  that  will  addre.ss  the 
parenting  and  child  development  needs 
of  low-income  parents  and  their  infants 
and  toddlers.  In  doing  so,  the 
Committee  will  pay  particular  attention 
to  the  key  principles  and  array  of 
models  of  effective  culturally  and 
developmentally  appropriate  service 
delivery. 

The  Committee  shall  terminate  on 
September  30,  1994. 

FOR  FURTHER  INFORMATION  CONTACT: 

David  Siegel,  370  L'Enfant  Promenade. 
SVV.,  7lh  Floor,  Washington.  DC  20447 
(202) 401-9215. 

Dated  June  10, 1994. 
Mary  Jo  Bane, 

Assistant  Secretnryfor  Childrfr.  tir.d  Fiimtlifs. 
IFR  Dor..  94-14557  Filed  6-14-94:  8  45  am| 
BILLING  CODE  4110-60-M 


Agency  Information  Collection  Under 
0MB  Review 

Under  the  provisions  of  the  Federal 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35),  the  Administration  for 
Children  and  Families  (ACF)  requests 
approval  of  a  new  information 
collection  entitled:  "Qualify  Control— 
AFDC,  Food  Stamps,  and  Adult 
Assistance  Negative  Case  Action  Review 
Schedule."  Form  ACF-6402.  This 
request  for  clearance  is  made  by  the 
Office  of  Family  .Assistance  (OFA)  of  the 
Administration  for  Children  and 
Families  (ACF).  The  purpose  of  the 
Negative  Ca.se  Action  (NCA)  review  is  to 
assure  that  individuals  are  not  being 
denied  assistance  for  which  Ihev  are 
eligible. 

ADDRESSES:  Copies  of  the  Information 
Collection  request  may  be  obtained  from 
Edward  E.  Saunders  of  the  OfHce  of 
Information  Systems  Management.  ACF. 
by  calling  (202)  20.5-7921. 

Written  comments  and  questions 
should  be  sent  directly  to:  Laura  Oliven. 
OMB  Desk  Officer  forACF,  OMB 
Reports  Management  Branch.  New 
Executive  Office  Building,  room  3002. 
725  17th  Street,  NW.,  Washington,  DC 
20503,  (202)  39.5-7316. 

Information  on  Document 

Title:  Qtinlity  Control— AFDC.  Fond 
Stomps,  and  Adult  Assistance  Negotivi- 
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Cant;  Action  Review  Schedule.  Form 
ACF-6402. 

OMB  No.:  New  Request. 

Description:  This  information 
collection  is  authorized  by  Sections 
2(a)(6).  408(a).  1002(a)(6).  1402(a)(6). 
and  1602(a)(6)  of  the  Social  Security 
Act,  and  required  under  regulatory 
authority  found  at  45  CFR  205.40  (a)(2). 
The  purpose  of  this  collection  of 
information  is  to  assure  that  individuals 
are  not  being  denied  categories  of 
Federal  assistance  for  which  they  are 
eligible  and  to  take  Tiecessary  corrective 
measures  to  reduce  the  incidence  of 
improperly  authorized  or  denied 
assistance.  Specifically,  categories  of 
assistance  covered  by  this  collection  of 
information  are  Aid  to  Families  With 
Dependent  Children  (AFDC)  in  all 
States  and  jurisdictions,  and  Adult 
Assistance  Programs  under  titles  I.  X. 
XIV.  and  XVI  of  the  Social  Security  Act 
in  Guam,  Puerto  Rico,  and  the  Virgin 
Islands. 

This  collection  of  information  was 
jointly  designed  and  will  be  used  by  the 
Food  and  Nutrition  Service  and  the 
Administration  for  Children  and 
Families  both  of  the  Department  of 
Health  and  Human  Services  and  the 
Department  of  Agriculture. 

The  Quality  Control  Negative  Case 
Action  system  is  a  joint  State/Federal 
effort  to  obtain  data  on  the  correctness 
of  State  actions  to  deny  or  terminate 
AFDC/Adult  financial  assistance  or 
Food  and  Nutrition  Service.  This 
information  is  utilized  in  determining 
the  principal  causes  of  incorrect  actions 
and  in  developing  appropriate 
corrective  action.  The  Quality  Control 
Negative  Case  Action  system  promotes 
proper  State  administration  of  their 
AFDC  and  adult  programs  by  helping  to 
assess  performance  in  the  denial  or 
termination  of  benefits.  Negative  case 
action  quality  control  therefor  provides: 
(a)  Continuous  review  of  a  statistically 
reliable  statewide  samples  of  negative 
actions;  and  (b)  periodic  compilation 
and  analysis  of  findings  to  determine 
the  incidence  of  incorrect  actions.  The 
Negative  Case  Action  review 
supplements  the  Quality  Control  review 
of  active  cases  and,  thus,  provides  a 
balanced  quality  control  system  capable 
of  measuring  overall  program 
performance. 

Annual  Number  of  Respondents:  18,947 
Annual  Frequency:  1 
Average  Burden  Hours  Per  Response:  1 
Total  Burden  Hours:  18,947 


Dated:  June  2, 1994. 
Larry  Guerrero. 

Deputy  Director.  Office  of  Information 

Sy.ttems  Management. 

IFR  Doc.  94-14480  Filed  6-14-94;  8:45  ami 
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Agency  Information  Collection  Under 
OMB  Review 

Under  the  provisions  of  tlie  Federal 
Paperwork  Reduction  Act  of  1981  (44 
U.S.C.  Chapter  35),  we  have  submitted 
to  the  Office  of  Management  and  Budget 
(OMB)  a  request  sponsored  bv  the 
National  Center  on  Child  Abuse  and 
Neglect  (NCCAN).  a  component  of  the 
Administration  on  Children,  Youth  and 
Families  (ACYF)  at  the  Adn.inistration 
for  Children  and  Families  (ACF)  for  the 
reinstatement  of  an  information 
collection  titled:  "ACF  Program 
Instruction:  Children's  Justice  Act." 
This  information  collection  was 
previously  approved  under  OMB 
control  number  0980-0196. 
ADDRESSES:  Copies  of  this  information 
collection  may  be  obtained  from  Edward 
E.  Saunders  of  the  Office  of  Information 
Systems  Management.  ACF.  bv  calling 
(202)  205-7921. 

Written  comments  and  questions 
regarding  this  information  collection 
should  be  sent  directly  to:  Laura  Oliven. 
OMB  Desk  Officer  for  ACF,  OMB 
Reports  Management  Branch.  New 
Executive  Office  Building,  room  3002, 
725  17th  Street,  NW..  Washington.  DC 
20503.  (202)  395-7316. 

Information  on  Document 

Title:  ACF  Program  Instruction: 
Children's  Justice  Act. 

OMB  No.:  0980-0196. 

Description:  The  Child  Abuse 
Prevention  and  Treatment  Act  (42 
U.S.C.  5101  et.  seq.  and  CFDA  No. 
13.699)  was  amended  by  the  Children's 
Justice  and  Assistance  Act  of  1986  (Pub. 
L.  99-401)  to  establish  two  new 
programs  of  grants  to  States.  Sections 
109(a)  of  Title  I  of  the  Child  Abuse 
Prevention  and  Treatment  Act,  as 
amended,  authorizes  grants  to  States 
that  meet  specified  eligibility 
requirements  for  the  purpose  of 
assisting  States  in  developing, 
establishing,  and  operating  programs 
designed  to  improve: 

(1)  The  handling  of  child  abuse  and 
neglect  cases,  particularly  cases  of  child 
sexual  abuse  and  exploitation,  in  a 
manner  which  limits  additional  trauma 
to  the  child  victim; 

(2)  The  handling  of  cases  of  suspyected 
child  abuse  or  neglect  related  fatalities: 
and 


(3)  The  investigation  and  prosecution 
of  cases  child  abuse  and  neglect, 
particularly  child  sexual  abuse  and 
exploitation. 

Applications  will  be  reviewed  by  ACF      ' 
staff  against  requirements  contained  in     i 
the  statute  to  determine  the  States 
eligibility  for  Children's  Justice  Act 
grants. 

Annual  Number  of  Respondents:  57 
Annual  Frequency:  1 
Average  Burden  Hours  Per  Respon'ie: 80 
Total  Burden  Hours:  4.560 

Dated:  |uno  2.  1994. 

Larry  Guerrero, 

Deputy  Director.  Office  oflnfonmitmn 
Systems  Management. 
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Food  and  Drug  Administration 
[Docket  No.  88F-0322] 

Nippon  Gohsei  (U.S.A)  Co..  Ltd.;  Filing 
of  Food  Additive  Petition;  Amendment 

AGENCY:  Food  and  Drug  Administration. 
HHS. 

ACTION:  Notice. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
filing  notice  for  a  food  additive  petition 
filed  by  Nippon  Gohsei  (U.S.A:)  Co.. 
Ltd.,  to  indicate  that  the  petitioned 
additive,  a  polyester  resin  prepared 
from  terephthalic  acid,  isophthalic  acid, 
succinic  anhydride,  ethylene  glycol, 
diethylene  glycol,  and  2,2-dimethyM.3- 
propanediol  as  a  component  of 
polymeric  coatings,  is  also  intended  for 
use  in  contact  with  aqueous  foods.  The 
previous  filing  notice  stated  that  the 
additive  was  intended  for  use  only  in 
contact  with  alcoholic  foods 
FOR  FURTHER  INFORMATION  CONTACT:  Vir 
D.  Anand.  Center  for  Food  Safety  and 
Applied  Nutrition  (HFS-216).  Food  and 
Drug  Administration.  200  C  St.  SW.. 
Washington.  DC  20204,  202-254-9500. 
SUPPLEMENTARY  INFORMATION:  In  a  notice 
published  in  the  Federal  Register  of 
November  4. 1988  (53  FR  44670), 
corrected  on  December  23,  1988  (53  FR 
51950).  FDA  announced  that  a  food 
additive  petition  (FAP  7B4017)  had 
been  filed  by  Nippon  Gohsei  (U.S.A.) 
Co.,  Ltd.,  747  Third  Ave.,  New  York.  NY 
10017.  proposing  that  §  175.300 
Resinous  and  polymeric  coatings  (21 
CFR  175.300)  be  amended  to  provide  for 
the  safe  use  of  a  polyester  resin 
prepared  from  terephthalic  acid, 
isophthalic  acid,  succinic  anhydride, 
ethylene  glycol,  diethylene  glycol,  and 
2.2-dimethyI-l,3-propanedioras  a 
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Public  Health  Service 
[GN  2254] 

Orphan  Products  Board;  Public 
Meeting 

AGENCY:  OfHce  of  ihe  Assi-stant 
.Secretary  for  Health,  DHH.S. 
ACTION:  Notice  of  public  meeting; 
Orphan  Products  Board, 


summary:  The  Department  of  Health  and 
thiman  Ser\'ices  and  the  Office  of  the 
Assistant  Secretary  for  Healih  announ(.e 
that  a  public  meeting  of  the  Orphan 
Products  Board  will  be  held  on  June  29, 
199^  in  VVashioglon.  DC  During  the 
session  there  will  be  an  opportunity  for 
interested  persons  to  present 
information  and  views  on  the  is.sue  of 
orphan  prrxisK.ts  de\e!opment.  The 
mcvting  will  he  chaired  by  the  Assistant 
Sei:ietary  for  Health  and  Chairman. 
Orphan  Products  Board.  It  will 
(ommenceat  1  p  m.,  in  room  729-G. 
Hubert  H.  Humphrey  Building.  21)0 
Independen<;e  Avenue,  .S\V.. 
Wa.shington,  DC  20201. 
ADDRESSES:  Written  requests  to 
participate  shotdd  be  sent  to  Dr.  Ric:har(J 
j,  Bertin,  Exec  utive  Secretary.  Orph.^n 
Products  Board,  Food  and  Drug 
Administration  (HF-15),  Room  H-73. 
.0600  Fishers  Lan«  Rockville,  Maryland 
2(iflr>7,  and  should  he  received  by  June 
22.  1994. 

FCH  FURTHER  INfORMATfON  CONTACT: 
Dr.  Richard  J.  Bcj-fin,  Executive 
Set  retarj'.  Orphan  Products  Board,  Food 
and  Dmg  AdminisfrGJicn  (HF-a.'i),  .=jROO 
Fishers  Lane.  Pockvi!!-;,  \fary'a;:d 
2i!H.57.  (301)44.1-4O(n. 
SUPPLEMENTARY  INFORMATiON:  An  orphan 
drug  is  a  drug  for  the  tfeatn^nt  of  a  rare 
disease  or  condition  which  either  (1) 
has  a  prevalen«;e  in  Ihe  United  Stales  of 
Under  200.000  persons  or  (2)  has  a 
higher  prevalence  and  for  v,  hich  there  is 
no  reasonnbh;  expectation  that  the  cost 
of  developing  and  making  available  in 
Ihe  United  .St.^fes  a  drug  for  such  disease 
or  condition  will  he  rertivered  from 
sales  in  the  United  States  of  su<:h  drug. 
The  Orphan  Drug  Act.  Public  Lnw  97- 
414  enacted  on  Janiiai-y  4, 1983,  as 
amended,  established  a  number  of 
incentives  to  encourage  the 
development  and  marketing  of  orphan 
drugs. 


The  act  also  established  an  Orphan 
Products  Board  to  promote  the 
development  of  drugs  and  devhres  for 
rare  di.seases  or  conditions  and  to  assMre 
appropriate  coordination  among  all 
interested  Federal  agencies, 
manufac:turers,  and  organizations 
representing  patients  with  rare  diseases. 

The  Orplian  Products  Board  is  »Jiaired 
by  the  Assistant  Secretary  for  Health. 
The  Board  is  «;om  posed  of 
representatives  from  the  Department  of 
Health  and  Human  Services  (DHHS),  the 
Department  of  Veterans  Affairs  (DVA), 
The  National  histifute  for  Disability  and 
Rehabilitation  Research  (NIDRR),  and 
the  Department  of  Defense  (DoD), 
Within  DHHS,  representatives  from  the 
Agency  for  Health  Care  Policy  and 
Research  (AHCPR),  the  Centers  for 
Disease  Control  and  Prevention  |(TX:), 
Ihe  Food  and  Drug  Administration 
IFDA),  the  Health  Cire  Finan(  ing 
Admini.sfration  (HCFA),  the  National 
Institutes  of  Health  (NIH),  the  Office  of 
the  Assisl.'nt  Secretary  for  Health 
(OASH),  and  the  Sot  ial  Security 
Administrfifion  (SSA),  serve  on  the 
Board.  This  public  meeting  will  have 
two  purpo'^es. 

1.  An  update  will  be  provided  on  fh«! 
activities  of  the  Orphan  Products  Hna-rl. 
and  men)bers  of  Ihe  Board  will  disi-sss 
their  agenc  ies'  recent  orphan  produ«1 
development  activities. 

2.  In  keeping  with  its  mand.ite  lo 
foster  r.».tions  within  the  Departme?it  to 
facilitate  the  research,  development,  and 
approval  of  orphan  products  and  to 
coordinate  government  artivities  with 
Ihe  priv.iie  se«  tor  in  order  to  aiiiieve 
t»!ese  goals,  the  Board  encour.oges 
presenrrjfions  by  members  of  t.he  p'.btii 
on  any  iM,i;es  involving  the 
development  and  availability  of  orp!i.;!i 
products.  Those  persons  wishing  to 
m.-ike  a  presentation  at  the  meeting , 
shcijJd  submit  a  written  request  for;i 
lime  slot  to  the  Executive  Serre'.iry  of  ' 
tiit  Orphan  Products  BoanJ.  the  request 
for  participation  should  be  submitted  by 
Jh".e  22,  1994,  .nnd  should  include: 

a.  Name,  .nddress,  and  telephone 
number  of  the  person  desiring  lo  ni;,kc 
a  nresentalion; 

n.  Affiliation,  ii  any; 

c.  A  stimciaiy  of  the  presentation,  ;uid 

d.  The  approximate  amount  oi  ti.ne 
reqtn'red  for  the  presentation  (no  more 
than  10  niinutes,  unless  more  lime  i  a!i 
be  justified.) 

Individuals  and  organizntions  with 
common  interests  or  proposals  arc  {tr^\u^ 
lo  coonitnate  or  (U)nsolidate  their 
presentations.  Joint  presentations  nuy 
be  r»?quired  of  persons  or  organiAitions 
with  a  common  interest.  The  time 
available  will  be  allocated  among  tl>« 
individuals  who  reqiu>st  an  opportunity 


for  a  presentation.  Formal  written 
statements  or  extension  of  remarks  (five 
copies  may  be  presented  to  the 
Chairman  on  the  day  of  the  meeting  for 
inclusion  in  the  record  of  the  meeting. 
At  the  discretion  of  the  Chairman,  and 
as  time  permits,  any  person  in 
attendance  may  be  heard.  This  time 
will,  most  likely,  be  at  the  end  of  the 
scheduled  session.  For  tho.se  unable  to 
attend  the  meeting,  comments  may  be 
sfMit  to  the  Executive  Secretary  of  the 
Orplian  Products  Board  at  the  address 
listed  above. 

Diited:  May  31,1994. 
Phillip  R.  Lee, 

Assistant  Secretary  for  Health 

Orphan  Products  Board  Public  Meeting, 
Wednesday,  June  29, 1994. 1:00  p.in.-3;00 
p.m..  Room  729-C  Hubert  Humphrey 

Building 

Agenda 

1:00-1:20  p.m.— Welcome  and  Introductorv 
Remarks 
Presiding:  Philip  R.  Lee.  M.D..  Assistant 
Secretary  for  Health,  Chairman 
Secretary.  Orphan  Products  Board 
Richard  J.  Bertin,  Ph.D..  Executive 
Secretary,  Orphan  Products  Board 
l::iO-2:10  p.m.— Presentations  by  Members  of 
the  Orphan  Products  Board 
(Dr.  Berlin.  Presiding) 

Agency  for  Health  Care  Policy  and 
Research 

Centers  for  Disease  Control  and  Prevention 

Food  and  Drug  Administration 

.National  Institutes  of  Health 

Health  Care  Financing  Administration 

Department  of  Veterans  Affairs 

Department  of  Defense 

National  Institute  on  Disability  and 
Rehabilitation  Research 

Social  Security  Administration 
2:10-2:20  p.m.— Break 
2:20-3:30  p.m.— Public  Comments  and 
Responses 

(Dr.  Haffher,  Presiding) 

IFR  Doc.  94-14518  Filed  6-14-94:  8:45  ami 
BILUNC  CODE  4160-17-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Fair  Housing  and  Equal  Opportunity 

[Docket  No.  N-84-3691;  FR-3348-N-081 

State  and  Local  Fair  Housing  Laws: 
Notice  of  Initial  Determination 
Concerning  Substantial  Equivalency  of 
Fair  Housing  Laws  of  the  States  of 
Massachusetts  and  Nebraska 

AGENCY:  Office  of  the  Assistant 

Secretary  for  Fair  Housing  and  Equal 

Oppoilunity,  HUD. 

ACTION:  Notice  and  request  for 

comments. 


SUMMARY:  In  accordance  with  24  CFR 
115.6(c).  this  notice  announces  the 
Department's  initial  determination  that  . 
the  fair  housing  laws  of  the  States  of 
Massachusetts  and  Nebraska  are 
substantially  equivalent,  on  their  face, 
to  the  Fair  Housing  Act.  This  notice 
solicits  comments  from  the  public  on 
the  initial  determinations  made  with 
respect  to  each  State.  This  notice  also 
solicits  comments  on  the  Department's 
propcsed  determinations  that  the 
present  practices  and  past  performance 
of  the  agency  enforcing  the  fair  housing 
law  of  the  State  of  Massachusetts  and 
the  agency  enforcing  the  fair  housing 
law  of  the  State  of  Nebraska 
demonstrate  that,  in  operation,  the  fair 
housing  laws  of  these  two  States 
provide  rights  and  remedies  that  are 
substantially  equivalent  to  those 
available  under  the  Fair  Housing  Act. 
DATES:  Comment  Due  Date:  July  15, 
1994. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  notice  to  the  Office  of  General 
Counsel,  Rules  Docket  Clerk,  room 
10276,  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street. 
SW.,  Washington,  DC  20410. 
Communications  should  refer  to  the 
above  docket  number  and  title,  A  copy 
of  each  communication  submitted  will 
be  available  for  public  inspection  and 
copying  on  weekdays  between  7:.30  a.m. 
and  5:30  p.m.  at  the  above  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
Marcella  O.  Brown,  Director,  Funded 
Programs  Division,  Office  of  Fair 
Housing  and  Equal  Opportunity, 
Department  of  Housing  and  Urban 
Development.  451  Seventh  Street.  SVV.. 
room  5234,  Washington.  DC  20410. 
telephone  (202)  708-0455  (voice/TDD). 
(This  is  not  a  toll-free  number,) 

SUPPLEMENTARY  INFORMATION: 

Background 

Under  the  Fair  Housing  Act  (42  U.S.C. 
3600-3619),  the  Department  is 
authorized  to  investigate  complaints 
alleging  discrimination  in  housing. 
(Title  VIII  of  the  Civil  Rights  Act  of 
1968,  as  amended  by  the  Fair  Housing 
Amendments  Act  of  1988,  is  cited  as  the 
"Fair  Housing  Act.")  Section  810(0  of 
the  Fair  Housing  Act  requires  the 
Department  to  refer  complaints  to  State 
and  local  agencies  that  have 
"substantially  equivalent"  fair  housing 
standards,  as  determined  and  certified 
by  the  Department.  Part  115  of  the 
Department's  regulations  (24  CFR  part 
115)  contain  the  certification  standards 
and  the  procedures  for  certifying  State 
and  local  fair  housing  laws  that  provide 
substantive  rights  and  remedies  for 


alleged  di.scriminatorj'  housing  practices 
that  are  substantially  equivalent  to  those 
provided  in  the  Fair  Housing  Act. 

On  July  23.  1993  (58  FR  39561).  the 
Department  published  the  aimual  notice 
required  by  24  CFR  115.6,  which 
announced,  among  other  things,  Ihe 
updated,  consolidated  li.st  of  all  certified 
agencies,  and  a  list  of  agencies  with 
which  an  agreement  for  interim  referrals 
or  other  utilization  of  services  had  been 
entered  into  under  24  CFR  115.11.  In 
the  July  23,  1993  notice,  the  Department 
listed  thirty-four  jurisdictions,  among 
which  were  the  States  of  Massachusetts 
and  Nebraska,  that  had  entered  into 
agreements  with  the  Department, 
subsequent  to  September  12, 1988.  for 
interim  referrals.  These  thirty-four 
juri.sdictions  were  considered  to  have 
interim  certification  in  accordance  with 
section  810(0(4)  of  the  Fair  Housing 
Amendments  Act  of  1988  (hereafter  the 
"Act  ").  (The  Fair  Housing  .Amendments 
Act  of  1988  was  enacted  on  September 
1'3,  1988.) 

Announcement  of  Initial 
Determinations  and  Solicitation  of 
Comments 

In  accordance  with  24  CFR 
115.6(c)(1),  this  notice  announces  thai 
the  fair  housing  laws  of  the  States  of 
Massachusetts  and  Nebraska  have  becii 
determined  by  the  Assistant  Secretary  of 
Fair  Housing  and  Equal  Opportunity  to 
be  substantially  equivalent,  on  their 
face,  to  the  Fair  Housing  Act,  The 
Assistant  Secretary  has  determined, 
after  application  of  the  criteria  set  forth 
in  24  CFR  115.3  and  115.4,  that  the  fair 
housing  laws  for  the  States  of 
Massachusetts  and  Nebraska  provide,  on 
their  face,  substantive  rights  and 
remedies  for  alleged  discriminatory 
housing  practices  that  are  substantially 
equivalent  to  those  provided  in  die  Fair 
Housing  Act. 

Following,  a  review  of  performance 
standards  and  other  materials  pertaining 
to  the  fair  housing  laws  of  the  States  of 
Massachusetts  and  Nebraska,  the 
Department  expects  to  make  final 
determinations  that  the  laws  of  each 
State,  in  operation,  provide  rights  and 
remedies  that  are  substantially 
equivalent  to  those  available  under  the 
Fair  Housing  Act.  The  Department 
intends  to  execute  a  Memorandum  of 
Understanding  with  the  agency  charged 
with  enforcement  of  the  fair  housing 
law  of  each  State  in  accordance  with 
115.6(c). 

In  accordance  with  24  CFR  115.6(b). 
the  public  is  invited  to  submit  written 
comments  on  this  notice.  Specifically, 
the  Department  requests  written 
comments  on  the  proposed 
determinations  that  the  current 
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practices  and  past  performance  of  the 
State  agencies  charged  with 
administration  and  enforcement  of  the 
fair  housing  laws  of  thej  States  of 
Massachusetts  and  Nebraska 
demonstrate  that,  in  op  jration,  these 
laws  provide  substanti\  e  rights  and 
remedies  that  are  subst.  ntialiy 
equivalent  to  the  Fair  h  ousing  Act.  This 
notice  also  invites  comi  nents  from  the 
public  on  the  Departmeifs 

determination  that  the  Jjir  I , 

of  the  States  of  Massac.h  usutls  and 
Nebraska  are,  on  their  ft  ce.  substanlially 
eq'iivalent  to  the  Fair  H  )u.sing  Act.  In 
commenting  on  this  not  ce.  the 
Department  requests  thi  t  commentcrs 
identify  the  State  for  w\  ich  ixjmments 
are  submitted. 


Datod;  June  H.  1994. 
Roberta  Acfalenlierg, 

Assistant  Secretary  for  Faii^Hon: 
Equal  Opportunity. 

IFK  Dot-  94-1 4. ■JOO  Filed  6- 
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DEPARTMENT  OF  THE 


Bureau  of  Land  Management 

[WY-920-O4-4120-03,  WY'  V1326WJ 
Coal  Exploration  Licens  e,  WY 

Management, 

on  for  CoaJ 


AGENCY:  Bureau  of  Land 
Ulterior. 

ACTION:  Notice  of  Invitat 
Exploration  Licen.se 


SUMMARY:  Pursuant  to 
Mineral  Leasing  Act  of 
amended  by  section  4 
Coal  Leasing  Amendmeri  t 
no  Stat.  1083,  30  U.S.C.  _ 
the  reji"i!nticns  adopted : 
subpaM  .1410.  all  interest 
hereby  inviied  to  partici' 
Antelope  Coal  Company 
cost  sharing  basis  in  its  , 
exploration  of  coal  depo^  i 
the  United  States  of  A 
following-described  Ir.nd 
.'i.d  Ca.Tipbell  Counties 

T.  4(j  N.  R.  71  VV..fithP.M., 
Sec.  5:  Lots  5  thru  20: 
S.-C.  K:  l,,i(s  8  thru  2.); 
Sec.  7:  L'MsS  thrj  l.J,  17. 
.'m!!.  8:  LdK  t  thni  16; 

r.  41  N..  R.  71  W.,  ttthPM., 
Tm-c.  14:  Lot-i.T  thni  6,  101 
.S.'..  15:  Lots  1  thru  IB: 
.'v«..  19:I.^t^(^,  K),  KjiIki 
.S«!<:.  20:  L.i)t.-i  9  thru  16; 
.Si.r.  21:  l^.ts  7  fhni  16; 
.S«<:.  22:  Lots  4  thru  7; 
.S(T  2:J:  Li)ts  2  thru  4.  b, 
.Sec.  2H:  Lol.s  1  thni  8,  10 
Stjv..  29:  Lots  1  thni  IB; 
.Sei.3t):  Lots.")  thru  Ifi: 


lir  housing  laws 


i.s/Hg  nnri 
14-94;  8:45  Hml 


NTERIOR 


seltion  2(b)  of  the 
1  >20,  as 
of  Ihe  Federal 
s  Art  of  197fi,  " 
^Ol(b),  and  to 
4.1  CVR 
id  parties  are 
;  ale  with 
>n  a  pro  rata 
p  rogram  fur  the 
ils  owned  by 
me  ica  in  the 
>  in  Converse 
'  ^'yon>!ng: 

bVyoiniiig 


(Vvom;  1}/ 
•  irii  1.5; 

t  19. 


t!  ru  15; 


Sec.  31:  Lots  5  thru  20; 
Sec  32:  Lotx  1  thru  W; 
Sec.  33:  Lots  4,  5.  12,  1.3; 
T.  40  N,,  R.  72  W.,6th  P.M..  WytHning 
Sec  1:  Lots  5, 12.13. 
Containing  approximately  7,814.04  acres. 

All  of  the  coal  in  the  above-described 
land  consists  of  unleashed  Federal  coal 
within  the  Power  River  Basin  Known 
Recoverable  Coal  Resource  Area.  The 
purpose  of  the  exploration  program  is  to 
conduct  off-lease  exploration  by 
drilling. 

ADDRESSES:  Tiie  proposed  exploration 
program  is  fully  des<.ribed  and  will  be 
conducted  pursuant  to  an  exploration 
plan  to  be  approved  by  the  Bureau  of 
Land  Management.  Copies  of  the 
exploration  plan  are  available  for  review 
during  normal  business  hours  in  the 
following  offices  (.serialized  under 
number  VVYVV 132663):  BLM,  Wyoming 
State  Office,  2,515  Warren  Avenue,  P.O. 
Box  1828,  Cheyenne,  WY  82003;  and. 
BLM,  Casper  District  Office.  1701  East 
'E'  Street,  Casper,  WY  82601. 
SUPPLEMENTARY  INFORMATION:  This 
notice  of  invitation  will  be  published  in 
the  Douglas  Budget  of  Douglas,  WY, 
once  each  week  for  two  consecutive 
weeks  beginning  the  week  of  June  15. 
1994.  and  in  the  Federal  Register.  Any 
party  electing  to  participate  in  this 
exploration  program  must  send  written 
notice  to  both  the  BLM  and  Antelope 
Coal  Company  no  later  than  thirty  (30) 
days  after  publication  of  this  invitation 
in  the  Federal  Register.  The  written 
notice  should  be  sent  to  the  following 
addresses:  Antelope  Coal  Company, 
Attn:  John  Trummel,  Caller  Box  3009, 
Gillette,  WY  82717-3009,  and  the  BLM, 
Wyoiniiig  State  Office,  Chief,  Branch  of 
Mining  Law  and  solid  Minerals,  P.O. 
Box  1828,  Cheyenne,  WY  82003. 

The  foregoing  is  piiblished  in  the 
Federal  Register  pursuant  to  43  CFR 
3410.2-1  ((;)(]). 
Lynn  E.  Ri«t, 

Chiff.  lircnih  of  Mining  l^vv  h  Solid  Mir.i'rc.ls. 
IFR  nor  94-14177  Filed  6-14  94;  8:45  ;>m) 
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Fish  and  Wildiffe  Service 
Receipt  of  Applications  for  Permit 

The  following  applicanJs  have 
appiit  (1  for  a  permit  to  conHnct  certain 
activities  w?lh  endangered  .species.  This 
notice  is  provided  purr^uant  to  Section 
10(i.)  of  the  Endangered  Species  Act  of 
1973,  as  amend(}(i {\r-,  I'.S.C.  1.5.11,  »•/ 
st^q): 

PRT-781217 

Applicant:  The  ClunilMjrs  Croiii),  liu;.,  Irvine 
CA 


The  applicant  requests  an  amendment 
to  their  current  permit  to  include  take 
(nest  monitoring)  of  Least  Bell's  vireo 
[Vireo  bellii  pusillus]  for  the  purpose  of 
enhancement  of  the  survival  of  the 
species. 

PRT-791144 

Applicjint:  Michael  Dowd,  Pueblo,  CO 

The  applicant  requests  a  permit  to 
import  the  sport  hunted  trophy  of  one 
tnale  bontebok  {Damaliscus  dorccs 
dnrccs)  culled  from  the  captive  herd 
maintained  by  the  Ciskei  Government, 
at  Tsolwana  Game  Reserve,  P.O.  Box 
1424,  Queenstown,  Ciskei,  Republic  of 
South  Africa,  for  the  purpose  of 
enhancem«mt  of  survival  of  the  species. 
PRT-7907r)6 

Appliciint:  National  Zoological  Piirlc, 
Washington,  DC. 

The  applicant  requests  a  permit  to 
import  blood,  milk,  and  tissue  samples 
from  live  toque  macaques  (Macnca 
sinica  sinica)  and  tissue  samples  from 
opportunistically  obtained  macaque 
carcas.ses  as  part  of  a  long-term  study  .it 
Polonnaruwa  Nature  Sanctuary,  Sri 
Ivmka,  for  .scientific  research  to  eiiiwui« 
the  survival  of  the  species. 
PRT-791161 

Appliciini:  ZoologicHi  Society  of  .San  n!i>ao, 
.S;jn  Dii^o,  (;A, 

The  applicant  requests  a  permit  to 
import  6  male  and  9  female  Philippean 
deer  [Cervus  porcinus  calamiammsis) 
from  the  managed  population  in  Cniaiiit 
Island  Ga<ne  Preserve  and  Wildlife 
Sanctuary,  Palav.an  Province, 
Philippines,  for  the  purpo.se  of 
enhancement  of  propagation  of  the 
species. 

PRT- 791106 

App!!!..i:it:  Exotic  Feline  Brnfcling 
Q)nipoiinti,  Rosamond,  CA, 

The  applicant  requests  a  permit  lo 
import  one  captive-bred  female  Chinese 
leopard  (Puntho.ra  pnrdtis  jnpoiwnsis) 
from  the  Menagerie  Du  Jardin  D(!s 
Planles.  Paris,  France,  for  the  purpose  of 
enhanccn-eni  of  survival  of  the  «;pc(:!(«s 
through  breeding. 

Written  data  or  comment^,  should  be 
Ki:bmittt;d  to  the  Director,  U.S.  Fi.sh  and 
W)  Id  I  i  fe  Sorv'u:<-.  Office  of  Managenu-nl 
Autiiority,  4401  North  Fairfax  Drive, 
Room  420(c),  Arlington,  Virginia  22203 
and  must  be  re<;eived  by  the  bire»:tor 
within  .10  days  of  the  date  of  this 
pi:nlica''ion. 

Documents  .-^nd  other  information 
suhnuttod  v/ith  these  applications  are 
av;ji  table  for  review,  subject  to  thu 
requirtnwnts  of  the  Privacy  Act  and 
Frendom  of  Information  Act,  by  any 
party  who  submits  a  written  request  for 
a  copy  of  stich  dw^uments  to  the 
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following  office  within  30  days  of  the 
date  of  pisbHciJtion  of  this  notice:  U.S. 
Fish  and  Wildlife  Service,  Office  of 
Management  Authority.  4401  North 
Fairfax  Drive,  Room  420(r),  Arlington, 
Virginia  22203.  Phone:  (703/.'i58-2104)- 
FAX:  (703/3.^,3-2281). 

Dated:  June  10,  1994. 
Caroline  Anderson, 

Acting  Chief.  I^ninch  of  Permits.  Offirr-  of 

\kinai;cment  A  iilhnhtv- 

|FK  DtK,.  94-14.505  Flint!  6-14-9-1;  8:4.S  ani| 
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Wild  Bird  Conservation  Act  (WBCA)  of 
1592;  Petition  for  a  Moratcriuin  on 
Imports  of  Wild  Birds  From  Guyana 
Into  the  United  States 

AGEWV:  Fish  and  Wildlife  Service. 

Interior. 

ACTION:  Notice  of  petition  ref;eipf. 


SUMMARY:  The  U.S.  Fish  and  Wildlife 
Sen  ice  (Service)  announces  the  receipt 
of  a  petition  to  impose  a  moratorium  on 
the  imports  of  wild  birds  from  Guyana 
into  the  United  Stales  under  the  VVild 
Bird  Conser\'ation  Act  of  1092.  The 
petition  has  been  found  to  pre-sent 
sutilcient  information  indicating  that 
imposing  3  moratorium  on  the  imports 
of  wild  birds  from  Guyana  may  he 
warranted  under  the  VVBCA,  and  that 
the  trade  in  wild  birds  from  Guyana 
may  be  detrimental  to  species"  survival. 
Through  the  issuance  of  this  notice,  the 
Sennce  requests  additional  data, 
comments,  and  sugge.stions  from  the 
public,  other  concerned  governmental 
agencies,  the  scientific  community, 
industry,  or  any  other  interested  party 
<:oncerning  trade  in.  and  the  .status  of, 
wild  bird  species  in  Guyana. 
DATES:  The  Fish  and  Wildlife  Service 
(Service)  will  consider  comments  and 
information  received  by  September  13, 
1994  in  making  a  final  decision  on  thi.s 
petitioii. 

ADDRESSES:  Comments  and  information 
should  be  sent  to:  Director,  U.S.  Fish 
and  Wildlife  Service,  c'o  Mr.  Marshall 
P.  Jones,  Chief,  Office  of  Management 
Authority.  4401  N.  Fairfax  Dr.,  Room 
420  C,  Arlington  VA  22203. 
FOR  FURTHER  INF0RMATK3H  CONTACT:  Dr. 
Susan  S.  Lieberman.  Office  of 
Management  Authority,  at  the  above 
address,  telephone  (703)  358-2093. 
SUPPLEMENTARY  INFORMATION:  On 
October  23.  1992.  the  Wild  Bird 
Conservation  Act  (WBCA)  was  signed 
into  law.  The  purposes  of  the  WBCA 
include  promoting  the  conservation  of 
exotic  birds  by:  ensuring  that  all  imports 
into  the  United  States  of  spe<;ies  of 
exotic  birds  are  biologically  sustainable 


and  not  detrimental  to  the  species; 
ensuring  that  imported  birds  are  not 
subject  to  inhumane  treatment:  and 
assisting  wild  bird  conservation  and 
management  programs  in  countries  of 
origin. 

Pursuant  to  Section  108(a)(2)(B). 
"Moratoria  for  species  not  covered  by 
Convention"  of  the  WBCA.  the 
Secretary  of  the  Inferior  (.Secretan,')  is 
authorized  to  establish  a  moratorium  on 
the  importation  of  all  species  of  exotic 
birds  from  a  particular  country,  if  the 
Sef.retnr/  determines  that: 

1 .  The  country  lias  not  developed  and 
implomented  a  management  program  for 
c.Kotic,  birds  in  trade  generally,  that 
ensures  both  the  con,servation  and  the 
humane  treatment  of  exotic  birds  during 
<:apture.  tran.sporr.  and  maintenance: 
and 

2.  The  moratoriii.m  orquota  is 
necessary  for  the  conservation  of  the 
species  or  is  otherwise  consistent  with 
the  nurpose  of  the  WBCA. 

Tnis  notice  is  based  on  various 
documents,  including  published  and 
unpublished  studies,  and  agency 
do<:uments.  These  documents  are  on  file 
in  the  Service's  Office  of  Management 
Authority,  and  are  available  on  request 

On  August  30.  1993.  the  Animal 
Welfare  Institute,  Defenders  of  Wildlife, 
and  the  Environmental  Investigation 
Agency  submitted  a  petition  (AWI 
petition)  to  the  Department  of  the 
Interior  requesting  that  the  Secj-etar^- 
impose  a  moratorium  on  the  importof 
wild  exotic  birds  from  Guvana  under 
the  WBCA. 

Guvana  is  slightly  smaller  in  size  than 
the  state  of  Idaho,  measuring  214.970 
km  2  and  63%  of  this  acreage  is  forest 
habitat.  Its  rainforests  contain  much 
biodiversity  and  an  abundance  of 
wildlife,  although  the  number  of  bird 
species  found  in  Guyana  is  presently 
unknovvTi  (WCMC  1992).  Cuvana  has 
been  one  of  the  major  exponers  of 
neotropical  birds  (Mulliken  et  al.  1992). 

The  majority  of  birds  exported  from 
Guyana  have  been  p.sittacines,  including 
Amazon  parrots,  macaws,  and  a  variety 
of  conures  and  parakeets.  Between  1983 
and  1989,  172,557  specimens  of  31 
species  of  wild-caught  psittacines  were 
exported  from  Guyana  (Edwards  1992). 
Due  to  mortalities  in  capture,  holding, 
and  transport,  far  more  were  removed 
from  the  wild  during  the  same  period. 

The  European  Community  (EC) 
banned  imports  from  Guyana  in  1986 
and  in  response,  Guyana  imposed  a 
nine-month  suspension  of  exports  in 
1986-87.  Guyana  reopened  bird  exports 
in  1987  and  instituted  an  export  quota 
system,  although  that  quota  system  was 
not  based  on  scientific  analyses.  The 
number  of  birds  exported  in  1988  was 


19,6-11  and  in  1989  was  15,325 
(Edwards  1992).  In  May  of  1993.  Guvana 
temporarily  suspended  the  export  of 
wildlife,  including  birds  until  further 
notice.  That  tr.nde  suspension  is  still  in 
effect.  ' 

The  capture  and  trade  of  wild  birds  in 
Guyana  is  regi  iated  by  the  Wildlife 
Services  Divis.on,  Department  of  Crops 
and  Livestock.  Ministry  of  Agriculture, 
which  serves  as  the  Convention  on 
International  Trade  in  Endangered 
Species  of  Wild  Fauna  and  Flora 
(CITES)  Mamgeinent  Authority  for 
Guyana.  Withm  this  Division,  the  d.u- 
to-day  administration  is  the 
responsibility  of  the  Assi.stant  Chief 
Crops  and  Livestock  Officer  who  serves 
as  he-d  of  the  Wildlife  Services 
Division.  The  National  Research 
Council  of  Guvana  is  the  designatetl 
CITES  Scientific  Authority,  althougn  it 
has  been  in,"(.tive  and  has  made  no 
recommendations  in  the  establishment 
of  wildlii'e  trade  quotas  [Edwards  1992) 
The  Senice  is  not  aware  of  any 
scientific  research  having  beeti  carried 
out  by  or  in  conjunction  with  the 
•National  Research  Council  of  Guvana. 

The  Wild  Birds  Protection  Act  of 
1919.  as  amended  in  1969,  is  the  or.  !y 
Guyana  law  specific  to  wildlife 
(Edwards  1992).  In  1077,  Guyana 
became  a  signatory  to  CITES,  and  Ihe 
Wildlife  Sen'ices  Division  presently 
operates  under  an  Ad.'ninistrative  ' 
Agreement"  with  the  Senior  Minister  of 
Agriculture  to  implement  QTES. 
Actions  taken  by  the  Division,  including 
the  issuance  or  termination  of  export 
licenses,  assignment  of  quotas,  and 
establishment  of  expert  levies  are  all 
undertaken  within  the  framework  of  this 
Adnn'nistrative  Agreement  (Edwards 
1992).  Information  available  to  the 
Service  does  not  indicate  that  Guyana 
has  comprehensive  CTTES- 
implementing  legislation. 

the  export  of  wild  birds  from  Guyana 
is  regulated  by  a  system  of  quotas.  This 
system  was  established  in  1987  in 
response  to  the  1986  EC  ban  on  wildlife 
imports  from  Guyana.  The  EC  initiated 
that  ban  on  the  grounds  that  Guyana 
lacked  a  proper  management  program 
for  psittacine  exports.  The  EC  lifted  the 
import  ban  following  implementation  of 
the  1987  Quota  system. 

The  Wildlife  Services  Division  of 
Guyana  assigns  quotas  for  each  species 
at  levels  below  those  which  they  believe 
may  threaten  wild  populations 
(Edwards  1992).  Following  the 
assignment  of  species'  quotas,  the 
Wildlife  Services  Division  establishes 
individual  quotas  for  each  exporter.  In 
the  jibsence  of  any  population  surveys 
or  scientific  data,  export  quotas  are 
calculated  on  the  basis  of  exporters" 
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The  Division  has  reduced  . 
the  quota  for  certain  species 
advice  from  the  CITES  Seer 
species  quotas  have  remain 
unchanged  since  1990. 

The  government  of  Guyar  a 
undertaken  any  field  survey  s 
bird  species  in  trade  (Edw£ 
is  the  Service  aware  of  any 
studies  of  wild  bird  popuk 
undertaken.  In  the  absence 
studies,  there  is  insufficient 
information  on  which  to 
sustainable  management  of 
populations  in  Guyana  and 
that  such  trade  is  not  detrin 
species.  Lastly,  export  quota  > 
not  incorporate  capture  que 
provision  for  mortalities  du 
transport,  and  maintenance, 
further  potential  detriment  t 
the  wild. 

The  AVVI  petition  claimed 
quotas  for  macaws  and  Ama 
were  exceedingly  high  in  the 
scientific  information.  These 
selected  species  which  are  - 
have  delayed  sexual  maturit] 
exhibit  low  reproductive  n 
wild.  Guyana  is  South  and  , 
America's  largest  exporter  o 
and  export  quotas  for  1991  i 
6.000  macaws  of  the  foUowi 
Blue  and  Gold  macaw  (Ara  a 
Green-winged  macaw  [Ara 
Red-bellied  macaw  [Ara  triu. 
Red-shouldered  macaw  [Ara 
In  addition  to  psittacine  _. 
Guyana  has  been  one  of  the  1 
exporters  of  toucans  to  the  U 
States.  Very  little  scientific  ii 
exists  on  the  status  of  wild  pc 
of  toucans,  and  the  Service  is 
of  any  scientific  assessment 
sustainable  utilization  of  tou 
No  records  on  the  domestic 
Guyana  of  wild  birds  are  avai 
(Edwards  1992)  and  this  trad( 
monitored  nor  regulated. .  ._ 
of  macaws  and  toucans  are  u 
subsistence  hunting  by  Am 
The  effects  of  the  domestic  . 
subsistence  use  on  wild  bird 
populations  remain  unknown 
The  AWI  petition  provided 
information  on  the  alleged  ill 
in  psittacines  from  Venezuela 
Guyana.  Desenne  and  Strahl  ( 
reviewed  the  current  status  of 
populations  in  Venezuela  and 
concluded  that  the  smuggling 
illegally  taken  in  Venezuela  a 
exported  from  Guyana  was  a 
conservation  threat  to  wild  pa 
populations  in  Venezuela,  par 
those  in  the  Orinoco  Delta  reg 
October  of  1991.  the  Sociedad 
Conservacionista  Audubon  de 
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Venezuela  (Venezuela  Audubon 
Conservation  Society)  expressed  its 
concern  to  the  CITES  Secretariat  on  the 
illegal  trade  in  birds  from  Venezuela 
and  cited  recent  law  enforcement 
seizures  of  illegal  birds  by  the 
Venezuelan  Fish  and  Wildlife  Service 
and  National  Guard  in  the  Orinoco 
Delta. 

There  appear  to  be  no  measures  to 
ensure  the  humane  treatment  of  wild 
birds  during  capture,  transport  and 
maintenance  in  Guyana,  in  spite  of 
relevant  QTES  requirements.  The  AWI 
petition  provided  unpublished  data 
extracted  from  analyses  of  U.S. 
Department  of  Agriculture  Quarantine 
Forms  which  show  that  transport 
mortality  for  Guyanese  birds  is 
relatively  high. 

After  a  review  of  the  petition  and 
other  information  available  to  it.  the 
Service  concludes  that  imposing  a 
moratorium  on  the  imports  of  wild  birds 
from  Guyana  may  be  warranted  under 
the  WBCA.  and  that  the  trade  in  wild 
birds  from  Guyana  may  be  detrimental 
to  species'  survival.  The  information 
available  indicates  that  Guyana  has  been 
unable  to  implem.ent  a  management 
program  for  wild  birds  in  trade  that 
ensures  both  the  conservation  of  the 
species  and  the  humane  treatment  of 
birds  during  capture,  trade  and 
maintenance. 

On  November  16.  1993.  the  Service 
published  a  final  nile  (in  50  CFR  Fart 
15)  in  the  Federal  Register  (58  FR 
60524),  that  established  the  prohibitions 
and  requirements  of  the  WBCA,  and 
permit  issuance  procedures  for  four 
types  of  permits  established  by  the 
WBC\.  No  CITES-listed  birds  can  be 
imported  into  the  United  States, 
including  from  Guyana,  unless  they  are 
accompanied  by  an  import  permit 
issued  by  the  Office  of  Management 
Authority  oi  :iie  Service,  or  are  on  an 
approved  list.  The  approved  list  has  not 
yet  been  finalized.  It  will  contain 
exclusively  captive-bred  species 
(wherein  all  birds  in  trade  are  bred  in 
captivity),  approved  breeding  facilities, 
and  species  with  approved  management 
plans  for  wild  caught  birds.  The 
Service's  proposed  regulations  for 
implementing  these  approvals  were 
published  in  the  Federal  Register. 
March  17.  1994  (59  FR  12784),  and 
included  criteria  for  the  approval  of 
scientifically-based  sustainable  use 
management  plans,  as  required  by  the 
WBCA.  The  Service  will  consider  all 
comments  and  information  received  by 
May  16,  1994  in  formulating  a  final 
decision  for  these  approvals,  except  for 
scientifically-based  sustainable  use 
management  plans  for  which  the 
Ser\'ice  will  consider  comments  and 


information  received  by  June  15. 1994 
in  formulating  a  final  decision. 

Therefore,  although  the  importation  of 
CITES-listed  exotic  bird  species  from 
Guyana  is  currently  prohibited,  non- 
CITES-listed  birds  can  be  imported  into 
the  United  States  from  Guyana.  If.  at  the 
close  of  the  comment  period, 
information  received  in  response  to  this 
notice  and  other  information  available 
in  the  administrative  record  supports 
action  under  §  108  of  the  WBCA,  the 
Service  may  grant  the  petition  and 
propose  a  suspension  in  trade  in  all 
wild  exotic  birds  from  Guyana. 

Public  Comments  Solicited 

The  Service  intends  that  any  final 
decision  resulting  from  its  evaluation  of 
this  petition  will  be  as  accurate  and  as 
effective  as  possible.  Therefore,  any 
comments  or  data  from  the  public,  other 
concerned  governmental  agencies,  the 
scientific  or  conserx'ation  communities, 
trade  organizations,  or  any  other 
interested  party  concerning  any  aspect 
of  the  wild  bird  trade  in  Guyana  are 
hereby  solicited.  The  Service  is 
particularly  interested  in  receiving 
information  on  the  status  and  any 
population  data  on  the  psittacines  of 
Guyana,  including  the  Ara  and 
Amazona  species. 
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INTERNATKDNAL  TRADE 
COMMISSION 

[Investigation  No.  731-TA-645  (Final)] 

Calcium  Aluminate  Flux  From  France 

Determination 

On  the  basis  of  thejecord  >  developed 
ip  the  subject  investigation,  the 
Conimi.ssion  determines.^  pursuant  to 
section  73rj(b)  of  the  Tariff  Act  of  1930 
(19  U.S.C.  §l873d{b))  ('.he  Act),  that  an 
industry  in  the  United  States  is 
threatened  with  material  injury  by 
reason  of  imports  from  France  of 
calcium  aluminate  (CA)  flux,^  provided 
for  in  subheading  2523.10.00  of  the 
Harmonized  Tariff  Schedule  of  !he 
United  States,  that  have  been  found  by 
the  Department  of  Commerce  to  be  sold 
in  the  United  States  at  ie.ss  than  fair 
value  (LTFV).  The  Commission  further 
determines,  pursuant  to  19  U.S.C. 
§  1673d(b)(4j(B),  that  it  would  not  have 
found  material  injury  but  for  the 
suspension  of  liquidation  of  entries  of 
the  merchandise  under  investigation. 

Background 

The  Commission  instituted  this 
portion  of  its  investigation  effective 
March  23,  1994,  following  a  final 
determination  by  the  Department  of 
Commerce  that  imports  of  CA  flux  from 
France  were  being  sold  at  LTFV  within 
the  meaning  of  .section  733(b)  of  the  Act 
(19  U.S.C.  §  1673b(b)).  Notice  of  the 
in.stitution  of  the  Commissions 
investigation  and  of  a  public  hearing  to 
be  held  in  connef.tion  therewith  was 
given  by  po.sling  copies  of  the  notice  in 
the  Office  of  the  Secretary.  U.S. 
International  Trade  Commission. 
Washington,  DC.  and  by  pubhshing  the 
notice  in  the  Federal  Register  of  March 
28,  1994  (59  FK  14425).  The  hearing  was 
held  in  Washington.  DC,  on  March  31. 
1994,  and  all  persons  who  reque.sted  the 
opportunity  were  permitted  to  appear  in 
person  or  by  counsel. 


'  The  rpaird  is  defined  in  sw,.  207.2(f)  of  the 
f  ;ommiss;(i.;s  Rules  of  Prrtf.tice  and  Procwliire  (19 

(:KR§2(r.j(.^). 

■■  Vice  Chditman  VVai.<;on  anii  Coninii».siorieT 
Oawfo"-!;  (!iss«!nlinj;.  Commisbioner  Bragg  ili<)  .not 
l,Mnirip;<le  in  ihp  (.ommis.'ion's  de'ermination. 

^CA  flux  in  used  primarily  a.s  a  dpsulfiirizpr  and/ 
nr  cleaning  agent  in  the  steni  manufacturing 
proo-.-vs.  Like  GA  cement  (CAC)  clinker,  the  CA  Dux 
ihrft  is  subject  to  investigation  rontains  l)y  weight 
more  than  32  percent  but  less  than  65  percent 
al;imina  .-ind  irvore  than  one  percent  each  of  iron 
and  silica.  However.  CA  flux  has  a  chemical 
composition  distinct  from  CAC  clinker.  CAC  clinker 
contains  the  hydraulic  mineral  mono-calcium 
aluminate,  which  gives  it  a  molar  ratio  of  lime  to 
alumina  of  approximately  1:1.  In  contrast.  CA 
clinker  sold  as  a  flux  does  not  contain  mono- 
calcium  ahimindte:  it  contains  the  complex  mineral 
Ct3A7(12CaO  *  TAljOj),  which  grfes  it  a  molar  ratio 
III  lime  to  alumina  of  approximately  2:1. 


The  Commission  transmitted  its 
determination  in  this  investigation  to 
the  Secretary  of  Commerce  on  June  6, 
1994.  The  views  of  the  Commission  a.-^ 
contained  in  USITC  Publication  2780 
(June  1994).  entitled  "Calcium 
aluminate  flux  hrom  France: 
hn-estigation  No.  2780  (Preliminary)." 

Issued:  Juno  8,  1994. 

By  onJer  of  the  Commission. 
Donna  R.  Koehnke. 
Secretary. 
[FR  Doc.  94-14.1.5^  Filed  f>-14-»*4;  8:45  amj 
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[Investigatior.  No.  731-TA-651  (Final)] 

Silicon  Carbide  From  the  People's 
Republic  of  China 

Determination 

On  the  basis  of  thu  record  '  developed 
in  the  subject  investigation,  the 
Commi.ssion  determines,  pursuant  to 
section  735(b)  of  the  Tariff  Act  of  1930 
(19  U.S.C.  lR73d(b))  (the  Act),  that  an 
industry  in  the  United  States  is  not 
materially  injured  or  threatent;d  with 
material  injun*-,  and  theestablishmecit  of 
an  industry  in  the  United  States  is  not 
mate.nally  retarded,  by  reason  of 
imports  from  the  People's  Republic  :)f 
China  of  silicon  carbide,^  provided  for 
in  subheadings  2849.20.10  and 
2849.20.20  of  'he  Harmonized  Tariff 
Schedule  of  the  Ihiited  States,  that  ha\e 
been  found  tiy  the  Department  of 
Commerce  to  be  sold  in  the  United 
States  at  less  than  fair  value  (LTFV).' 

Background 

The  Commission  instituted  this 
investigation  effective  December  H. 
1993.  following  a  preliminary' 
determination  by  the  Department  of 
Commerce  that  imports  of  silicon 
carbide  from  the  People's  Republic  of 
China  were  being  .sold  at  LTFV  within 
the  m.eaning  of  section  733(b)  of  the  Aet 
(19  U.S.C.  Ifi73bni)).  Notice  of  the 
institution  of  the  Commi.-ision's 
investigation  and  of  a  pubi'c  hearing  to 
be  held  in  connection  therewith  was 
given  by  posting  copies  of  the  notice  in 


'  The  record  is  defioed  in  §  207.2(f]  of  the 
Cxjmmission's  Rules  uf  Hiactice  and  Procedurr  (19 
CFK  207.2(01. 

^The  imported  merchandise  covered  by  this 
investigation  is  silicon  carbide,  reg.irdlen  of  grade 
or  form,  containing  by  weight  from  20  to  98  percent, 
inclusive,  silicon  carbide  and  with  a  grain  size 
coarser  than  size  325  F  (as  set  by  the  American 
National  .Standards  Institute),  and  inclusive  of  split 
sizes.  Silicon  carbide  covered  by  this  investigation 
typically  contains  additional  impurities:  iron, 
ahireiniim,  silica.  siiK»n.  and  carbon,  as  well  as 
calcium  and  magnesium. 

'Commissioner  Lynn  M.  Bragg  did  not  participate 
in  the  dntcrmlnation  in  this  investigation. 


the  Office  of  the  Secretary.  U.S. 
International  Trade  Commission, 
Washington,  DC,  and  by  publishing  the 
notice  in  the  Federal  Register  of  January 
26,  1994  (59  FR  3735).  The  hearing  was 
held  in  Washington,  DC,  on  May  2, 
1994,  and  all  persons  who  requested  the 
oppoitunity  were  permitted  to  appear  in 
person  or  by  counsel. 

The  Commission  transmitted  its 
determination  in  this  investigation  to 
the  Secretary  of  Commerce  on  June  fi. 
1994.  The  views  of  the  Commission  are 
contained  in  USITC  Publication  277'J 
(June  1994).  entitled  "Silicon  Carbide 
from  the  Peoples  Republic  of  China. 
Invt-stigation.Vo.  731-TA-651  (Final)." 

Iss.icd:  [i;nt:  7.  1994. 

By  order  of  ihi-  Commission. 
Donna  R.  Kocbi-.ke, 
Seen  tanr 

!FK  Doe  94-14559  Filed  B-14-94;  8  4.S  nnd 
BlLLtNG  CODE  70?')~(a-P 


INTERSTATc  COMMERCE 
COMMISSION 

Availability  of  Environmertal 
Assessments 

Pursuant  to  42  U.S.C.  4332.  the 
Commi.ssion  h.-'s  prepared  and  made 
available  enviroimiental  a.ssessments  for 
the  proceediri^.s  listed  below.  Dates 
environmental  .-Lssessmerits  are  available 
are  li.sted  btdow  for  each  individual 
proceeding. 

To  obtain  copies  of  these 
enviionmentai  i^ssessmenls  (xjntact  Ms. 
Tav^vuina  Glover- Sanders  or  Ms.  Judith 
Groves.  Interstate  Comme'^ce 
Commission.  Section  of  Environmental 
Analysis,  room  3219,  VVashington  DC 
20423.  (202)  927-6203  or  (202)  927- 
fi245. 

Comments  on  the  follo'.v'ng 
as.sessment  are  due  15  days  after  the 
date  of  availribility: 

NO.  AB-290  (SUB-NO.  1  i2X). 
NOKFOi  K  AND  WESTFFN  RAILWAY 
COfvlPANY— ABANDONMlCNT— AT 
TOLEDO,  OHIO.  EA  available  5/3/94. 

AB-^12X  INDIANA  SOUTHERN 
RAILROAD,  INC.— ABANDONMENT 
EXEMPTION— IN  DAVIESS  AND 
GREENE  COUNTIES.  INDIANA.  LA 
available  6/3/94. 

NO.  AB-167  (SUB-NO.  1121X), 
CONSOLIDATED  RAIL 
CORPORATION— ABANDONMENT 
EXEMPTION— IN  CLARK  COUNTY, 
OHIO.  EA  available  6/10/94. 

Comments  on  the  following 
assessment  are  due  30  days  after  the 
date  of  availability: 

NO.  AB-55  (SUB-NO.  3H0X).  CSX 
TRy\NSPOR7  ATION,  INC.— 


S'^^.IO 
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ABANDONMENT  EXEMPTllON— IN 
ALLEGHENY  COUNTY,  P/ 
available  5/31/94. 

NO.  AB-55  (SUB-NO. 
TIL'KNSPORTATION.  INC. 
ABANDONMENT— IN  LEElAND 
SUMTER  COUNTIES,  SOUTH 
CAROLINA.  EA  available  5 

NO.  AB-55  (SUB-NO 
TRANSPORTATION.  INC 
ABANDONTvIENT  EXEMF I 
CITY  OF  SUFFOLK,  VIRGi: 
available  6/3/94. 
Sidney  L.  Strickland.  Jr.. 
Sf^cretary. 
jFK  Doc.  94-14563  Filnd  6-14 
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[Finance  Docket  No.  29009  (Su  b-No.  6)] 


C) 


Norfolk  Southern  Railway 
Amended  Tracksge  Rights 
Exemption— CSX  Transporjat 

CSX  Transportation,  Inc 
agreed  to  grant  approximate 
riiile.s  of  overhead  trackage  r 
Norfolk  Southern  Railway 
(NSR)  between  milepost  1.0. 
Glasgow,  VA.  via  the  Glasgo 
Track,  and  milepost  174.89 
Falls,  VA,  a  point  of  connec 
CSXT's  main  line,  and  betw 
milepost  174.89  at  Baicon\ 
and  milepost  147.38  at  l.yp.c 
in  Rockbridge.  Amherst,  anc 
Counties,  and  the  City  of  Ly 
VA.-  The  trackage  rights  wil 
more  economic  and  effirienl 
by  providing  an  alternativj 
NSR  traffic  to  Hagerstovvn,  ? 
particularly  during  peak  pei 
existing  route  to  Hagersto 


(fompany — 
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'  This  notice  adds  oppration.'  !r,  N 
So'.ithsrr.  Rdil'.vay  Company  (NSRl.  t 
NorfoH.  and  Western  Railway  Corrp.- 
p\;>;ing  trackage  rights  agreement  I* 
ihf!  r.hpsapeakp  and  Ohio  Railway  G 
the  prc-docessor  of  CS.X  Transporiatii 
vv.i.s  the  .subiect  of  an  application  in  / 
MV'sfem  Hai'.wuy Company  Tnii>iti\>t 
Chesaf.'.-ake  and  Ohio  floi7«-oy  Cnn.i 
Clar-pow  and  Lynchburfi.  in  Hu-jkbrU: 
tmd  B-'dfurd  (bounties.  VA.  and  in  ih 
Lynrhbiirg.  VA  Finance  Docknt  Nrj 
bi.  'hat  was  suL-M'qupntly  c:ons->lid.i! 
pro(  uediag  and  approved  in  CSX  C>, 
CAr::?;e .jni! Seafiourd C.L.I.  36.1  l.r,. 
This  amended  nolite  is  issurd  under 


docket  numb«r  assigned  to  the  oriyjin 
t.-dckdg»  rights  notice  of  exen.pllon. 

-  fn  a  notice  of  exrmption  cone  ^r n 
May  26.  1904.  in  Norfolk  Soulhem  R 
CnnifHir.y—Tnickcgf-  Highls  £xp;ji/, 
Morf,  >ik  and  IVcsfenj  Haiiwnv  Cum; 
CAitg-jH.  VA.  and  Front  -loval.  VA. 
nir  k?!  No.  32511.  NW  has  agreed  to 
partn!.  NSR.  overhead  trackagf  ri^lil 
iipproximaxjjv  134  i  niles  of  NWs  1 
bc'wi>en  mdepost  H-C3.  near  Front  . 
iniicposi  H-197.1  nedr  Glasgow.  VA. 
•  I'n.pli^te  .N.SRs  route  to Hage.-!ito» ,1 
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Manassas  and  Front  Royal,  VA.  The 
proposed  consummation  date  is  on  or 
after  June  15.  1994. 

This  notice  is  filed  under  49  CFR 
1180.2(d)(7).  if  the  notice  contains  fal.se 
or  misleadi.ig  information,  the 
exemption  is  void  ah  initio.  Petitions  to 
revoke  the  exemption  under  49  U.S.C. 
in505(d)  may  be  filed  at  any  time.  The 
filing  of  a  petition  to  revoke  will  not 
sto)  the  transaction.  Pleadings  must  be 
filed  with  the  Commission  and  served 
on:  James  R.  Paschall.  Three 
Coinmorcial  Place.  Norfolk.  VA  23510- 
2191. 

As  a  ctjndifion  to  use  of  this 
exemption,  any  employees  adversely 
affected  by  the  trackage  rights  will  be 
protected  pursuant  to  Norfolk  and 
\Vi;.',tfrn  Hy.  Co.— Trackage  Ri^r.ts—BN, 
3rri  I.C.C.  605  (1978).  as  modified  in 
Mtindncino  Coast  Rv..  Inc. — Ler-vp  nnd 
Operate.  360  I.C.C.  653  (1980). 

Decided:  June  10, 1994. 

By  the  Commission.  Drfvid  M.  Konst.hnik. 
DirM;t(ir,  Office  of  Proceedings. 
Sidney  L.  Strickland,  Jr., 
Sfcrtrtiiry. 

IFK  Doc.  94-14fi1b  Filed  6-14-94;  «:4.S  ;mi| 
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[Finance  Docket  No.  32511] 

Norfolk  Southern  Railway  Company- 
Trackage  Rights  Exemption— Norfolk 
and  Vi/estern  Railway  Company 

Norfolk  and  Western  Railway 
Company  (NV;)  has  agreed  to  grant  to  its 
corporate  parent.  Norfolk  Southern 
Railway  Company  (NSR).  overhead 
trackage  rights  over  approximately  134.1 
miles  of  rail  line,  between  NWs 
milepost  H-63.  near  Front  Royal.  VA, 
and  milepost  H-197.!.  near  Glasgpw, 
VA.'  NSR's  trackage  rights  will  permit 
dire<;t  movement  of  NSR  trains  via 
Lynchburg  and  Glasgow  to  and  from  the 


'  Hy  nolirp  of  exemption  in  Norfolk  Soiithrm 
H.'Hway  Cont!''n\f—Tnick,igt;  nights  E\t-ivptiun— 
f"'orftil'--  end  ..^      i-i  Ittiilwoy  Company.  T  ni-jnce 
I.'ocket  .No.  :';  ^Uj  ;.s„i>.\o.  l)  [ICJC.  servc-d  [iine  17. 
1991],  N»V  was  gfinled  overhead  trackage  rights 
ovoraOI-.niile  line  of  railroad  between  milaposl  II- 
D3.  rtt  Front  Rcyal.  V,\,  and  milepost  H-0.  at 
Hagerslovsn.  MU.  In  a  conrurrFnilv  filed  notice  of 
exfmp'icn  in  Xorfolk  S';uthtm  RaihvnvGvupinv-- 
Aawndtd  Trcckagp  Flights  Exemption— (SX 
Trar.spt)rt,itiun.  Inc..  f  ir.ancc  Docket  No  20009 
(Sii;>-No.  G).  N.SR-has  applied  for  overhead  i.'acka.^o 
rii^h(s  over  approvinutelv  28.59  miles  of  CSX 
lransporta!;(in.  Inc.'s  (CSXT)  rail  line  bptw?en 
milepost  l.OB  at  Cilasgow.  V.\.  via  the  Glasgow 
Industrial  Track  and  milepost  174.89  ai  Balcony 
Kails.  VA.  a  point  of  connection  with  CSXT's  m.iin 
line  and  between  milepost  174.89  and  milepost 
147.:}8  at  LynchLiirg.  VA.  The  trackage  rights  in  this 
notice  wil!  connect  iheiP  two  lines  and  complete 
NSR's  alternate  rniiie  to  Hagerstown.  NSR's  existing 
route  to  Hagerstown  inc:hides  a  single-track  branch 
l:.".e  btnwpcn  Mcnassas  and  ."^ront  Rnval.  VA. 


interchange  with  Conrail  at  Hager.stown. 
MD.  The  trackage  rights  are  to  become 
effective  on  June  15,  1994. 

This  notice  is  filed  under  49  CFR 
1180.2(d)(7).^  If  the  notice  contains  false 
or  misleading  information  the 
exemption  is  void  ab  initio.  Petitions  to 
revoke  the  exemption  under  49  U.S.C. 
10505(d)  maybe  filed  at  any  time.  The 
filing  of  a  petition  to  revoke  will  not 
stay  tlie  transaction.  Pleadings  must  be 
filed  with  the  Commission  and  served 
on:  James  R.  Paschall,  Norfolk  Southern 
Co-'pci-ation,  Three  Commercial  Place, 
Norfolk,  VA  23510. 

As  a  condition  to  the  use  of  this 
exemption,  any  employees  affected  by 
the  trackage  rights  will  be  protected 
under  Xoifolk  and  Western  By.  Co.— 
Trackage  Bights— BN.  354  I.C.C.  605 
(1978),  as  modified  in  Mendocino  Coast 
Bv.,  Inc.— Lease  and  Operate.  360  I.C.C. 
653  (1380). 

Decided:  June  lU,  1994. 

By  the  Commission.  David  M  Konschnik. 
Director,  Office  of  Proceedings. 
Sidney  L.  Strickland,  Jr.. 
Sei.retciry. 

IFR  Doc.  q4-14t):;3  Filed  b-14-94;  8:4,5  ;iiVi| 
BILLING  COOE  7035-01-P 
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[Docket  No.  AB-12  (Sub-No.  158X)] 

Southern  Pacific  Transportation 
Company — Discontinuance  of  Service 
Exetrption— San  Bernardino  Countv. 
CA 

AGENCY:  Interstate  Comn-.orce 

Commission. 

ACTION:  Notice  of  e.xemption. 

SUMMARV:  The  Commission,  pursuant  to 
49  U.S.C.  10505,  exempts  from  the  prior 
approval  requirements  of  49  U.S.C. 
10903,  et  seq.  the  discontinuance  of 
service  by  Southern  Pacific 
Transportation  Company  over  a  15.70- 
mile  portion  of  the  Baldwin  Park  Branch 
between  milepost  519.80.  at  or  near  the 
Upland  rail  station  and  milep'^s*  .S35.50. 
at  or  near  the  Rialto  rail  s»atio.'i  v,  .San 
Bernardino  County.  CA.  -^uhjcvu  to 
standard  labor  protective  conditions. 
DATES:  Provided  no  formal  expression  of 
intent  to  file  a  financial  assistance  offer 
has  been  received,  this  exemption  will 
be  effective  on  July  15.  1994.  Formal- 
expressions  of  intent  to  file  financial 
assistance  offers  '  under  49  CFR 
n52.27(c)(2)  mu.st  be  filed  bv  June  24, 
1994.  Petitions  to  stay  must  be  filed  by 


-'  NW  and  .NSR  indicate  that  this  transaction  is 
within  a  corporate  family  and.  thus,  also  exempt 
under  49  CFR  1  IJ-.O  ZidlCi) 

'  See  E.\eiiipt.  of  Hail  Ahnndunmcnl— Offers  of 
tiimn  /l.sM>(  .4  i.C.C.2d  104(1987}. 


June  30.  1994.  Petitions  to  reopen  mu.st 
befiledby  July  11, 1994. 
ADDRESSES:  Send  pleadings  referring  to 
Docket  No.  AB-12  (Sub-No.  158X)  to: 
(1)  Office  of  the  Secretary,  Case  Control 
Branch,  Interstate  Commerce 
Commission,  Washington,  DC  20423; 
and  (2)  Petitioner's  representative:  Gary 
A.  Laakso,  Southern  Pacific  Building, 
One  Market  Plaza.  San  Francisco,  CA 
94105. 

FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  H.  Dettmar  (202)  927-5660,  [TDD 
for  hearinp  impaired:  (202)  927-5721.) 
SUPPLEMENTARY  INFORMATION: 
Additional  information  is  contained  in 
the  Commission's  decision.  To  purcha.se 
a  copy  of  the  full  decision,  write  to.  call, 
or  pick  up  in  person  from:  Dynamic 
Concepts,  Inc.,  Room  2229,  Interstate 
Commerce  Commission  Building, 
Washington.  DC  20423.  Telephone: 
(202)  289-4357/4359.  lAssistance  for 
the  hearing  impaired  is  available 
through  TDD  .services  (202)  927-5721.1 

Decided:  June  6,  1994. 

By  theCk)mmission,  Chairman  McDonald. 
Vice  Chainnan  Phillips,  Comnii.ssioners 
.Simmons  and  Morgan. 
Sidney  L.  Strickland,  Jr.. 
Secretdiy 

IFK  Doc.  94-1458.3  Filed  h-14-94;  H:4i  iim| 
BILLING  CODE  703J-O1-P 


DEPARTMENT  OF  JUSTICE 

Information  Collections  Under  Review 

The  Office  of  Management  and  Budget 
(0MB)  has  been  sent  the  following 
i:ol!ection(s)  of  information  proposals 
for  revie'A  under  the  provisions  of  the 
Papeiwork  Reduction  Act  (44  U.S.C. 
Chapter  35)  and  the  Paperwork 
Reduction  Reauthorization  Act  since  the 
last  list  was  published.  Entries  are 
grouped  into  submission  categories, 
with  each  entry  containing  the 
following  information: 

(1)  The  title  of  the  form/collection; 

(2)  The  agency  form  number,  if  any, 
and  the  applicable  component  of  the 
Department  sponsoring  the  collection; 

(3)  How  often  the  form  mu.st  be  filled 
out  or  the  information  is  collected; 

(4)  Who  will  be  asked  or  required  to 
respond,  as  well  as  a  brief  abstract; 

(5)  An  estimate  of  the  total  nu.mber  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
re.spond; 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection;  and. 

(7)  An  indication  as  to  whether 
Section  3504(h)  of  Public  Law  96-511 
applies. 


Comments  and/or  suggestions 
regarding  the  item(s)  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
OMB  reviewer,  Mr.  Jeff  Hill  on  (202) 
395-7340  and  to  the  Department  of 
Justice's  Clearance  Officer,  Mr.  Robert  B. 
Briggs,  on  (202)  514-4319.  If  you 
anticipate  commenting  on  a  form/ 
collection,  but  find  that  time  to  prepare 
such  comments  will  prevent  you  from 
prompt  submission,  you  should  notify 
the  OMB  reviewer  and  the  DOJ 
Clearance  Officer  of  your  intent  as  soon 
as  possible. 

Written  comments  regarding  the 
burden  estimate  or  any  other  aspect  of 
the  collection  may  he  submitted  to  the 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget.  Washington,  DC  20503,  and  to 
Mr.  Robert  B.  Briggs,  Department  of 
Justice  Clearance  Officer,  Systems 
Policy  Staff/Information  Resources 
Management/Justice  Management 
Division,  suite  H50,  WCTR,  Washington, 
DC  20530. 

New  Collection 

(1)  Community  Relations  Service 
Customer  Satisfaction  Feedback  Plan. 

(2)  Community  Relations  Service. 

(3)  On  occasion,  annually. 

(4)  Individuals  or  households.  State  or 
local  governments,  Federrd  agencies  or 
einployees,  non-profil  in.stitutions,  and 
small  businesses  or  organizations.  The 
Community  Relations  Senice  seeks  to 
sun'ey  its  customers  to  determine  the 
kind  and  quality  of  services  they  want 
and  their  level  of  satisfaction  with 
existing  services.  Basod  on  the 
information  collected,  the  Community 
Relations  Service  may  change  policies 
or  procedures  to  enhance  or  streamline 
CRSs  overall  operation. 

(5)  2,153  respondents  @  .137  hours 
per  response. 

(6)  294  annual  burden  hours. 

(7)  Not  applicable  under  Section 
3.504(h). 

Public  comment  on  this  item  is 
encouraged. 

Dcted:  June  10.  1994. 

Robert  B.  Briggs, 

Department  Clearance  Officer,  t'niled  States 
Depart  m  en  toffu  slice. 

IFR  Doc.  94-14,S1.3  Filed  6-14-94;  8:45  im] 

BILLING  CODE  4410-17-M 


■I 


National  Institute  of  Corrections 

Solicitation  for  a  Cooperative 
Agreement:  Design,  Development  and 
implementation  of  Community 
Corrections  Options 

|nne  1.  1994. 

This  solicitation  requests  grant 
proposals  for  a  cooperative  agreemn.t  to 
conduct  a  training  and  technical 
assistance  project  aimed  at  increasing 
the  effectiveness  of  community 
corrections  programs  by  supporting 
purposeful  design,  development  and 
implementation  efforts  in  state  and  tti 
agencies.  The  Project  will  be  a 
collaborative  venture  with  NIC's 
Community  Corrections  Division. 
Funding  for  the  project  is  SlBO.OOO. 
whit.h  will  support  one  t.ooperati'.c 
agreement  for  a  15  month  period. 

Background 

Corrections  is  expressing  enormous 
interest  in  experimentation  with 
community  sanctions,  .■^ccncies  are 
.struggling  to  provide  a  more  diversp 
array  of  sanctions,  higher  quality 
supervision,  and  more  accountability  for 
a  growing  number  of  offenders— all  at  a 
time  when  resources  are  decreasing  for 
niony  agencies  Recent  literature  on  the 
development  of  commi ...itv  corrections 
programs  has  focused  aiwition  on  the 
critical  need  for  more  purposeful  and 
disciplined  program  desi;jn. 
implementation,  and  evaluation  if 
community  sanctions  a.i-e  to  achieve 
clearly  defined  and  measurable  results. 

A  continued  interest  of  the 
Community  Corrections  Division  is  to 
provide  assistance  to  agencies  in  the 
early  stages  of  program  design  and 
implementation.  In  1990,  the  Division 
supported  a  program  desijin  workshop 
for  community  corrections  prai;titio:iers. 
Three-person  teams  from  five 
jurisdictions  participated  in  two, 
intensive  1-week  seminars,  which  \'.ere 
separated  by  a  period  for  program 
design  work  at  their  home  agencies.  The 
workshop  was  conducted  by  the  Crime 
and  Justice  Foundation,  Boston, 
Massachusetts,  under  a  590,000 
cooperative  agreement  with  NIC. 

Tne  Division  subsequently  allo«..':ti  d 
additional  resources  to  this  project  and 
revised  the  strategy  to  include  one 
seminar,  preceded  by  substantial  on-site 
work  with  eat;h  jurisdictional  team; 
greater  attention  to  the  development  of 
a  sound  information  ba.se  for  program 
design;  and  more  attention  to  the 
organizational  climate  in  which  the 
program  changes  would  occur.  In  fist.al 
years  1993  and  early  1994,  project 
services  were  provided  by  Temple 
University,  Departiuenl  of  Criminal 
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justice,  under  a  $150,000  cfcoperative 
agreement  grant.  Five  sites  were 
selected  in  March  1993;  thi ;  seminar  was 
held  in  mid-July;  and  servi;;es  will  be 
provided  through  June,  19<  4 
The  next  round  of  projec  t 
also  will  be  provided  by  a 
agency  under  the  terms  of 
agreement.  The  Division  w 
involved  in  all  aspects  of  t 
including  the  selection  of 
agencies  and  the  design  anji 
project  services.  NIC  will  n  d 
authority  to  approve  the  fii  a 
of  participating  jurisdictioi  s. 

Scope 

The  goal  of  the  project  is 
program  effectiveness  by  si 
careful  program  developmqnt 
complete  implementation 
changes  through  an  Integra 
of  training  and  technical  a 
Project  services  will  be  pro 
teams  of  community  correc ; 
executives  and  key  staff  frofn 
agencies/ jurisdictions  seek 
introduce,  modify,  or  expa 
community  sanctions  for  a 
offenders. 

The  project  assumes  that 
community  corrections  p 
succeed  they  must  be  well 
fully  implemented.  This 
agencies  to  engage  in  a  rati 
development  process  that  i 
articulation  of  clear  policy 
outcomes,  intervention  a 
target  populations  of  the 
program.  Agencies  need  to 
impact  of  proposed  change 
parts  cf  the  criminal  justice 
carefully  target  offender 
consider  cost  implications 
external  and  internal  suppdrt 
major  stake  holders  and  im 

The  project  intends  to  he 
community  corrections  age  i 
better  job  of  designing  and 
implementing  whatever  c!i 
program  or  procedures  arc 
them  in  order  to  achieve  th 
outcomes.  It  will  in  no  way 
coerce  agencies  toward  spei 
choices  or  activities.  It  also 
to  distinguish  this  project 
policy  development  assist 
by  such  efforts  as  the  joint 
Ju.stice  Institute's  Intermedfcte 
Sanctions  Project.  This  is  n  )t 
a  policy  development  proje 
expect  that  agencies  will  be 
with  the  program  develo 
tills  project  within  the  cont 
artit:ulated  policy  direction 

In  sum,  the  project  offers  tui 
opportunity  to  slow  down  t  le 
(i-;\elopment  process,  resist  the  often 
fcxireme  pressure  to  adopt  a  "quick  fix" 
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or  model  solution,  and  to  plan  a  rational 
and  practical  approach. 

Agencies  Targeted  To  Receive  Project 
Services 

The  grantee  and  NIC  will  work  with 
five  state,  county,  and  large  city,  adult 
conwnunity  corrections  agencies 
(probation,  parole,  or  other  community- 
based  agencies)  with  sufficient  staff  and 
financial  resources  to  support  the 
planning  process.  Agencies  selected 
must  demonstrate  a  strong  interest  and 
commitment  to  implementing  the 
proposed  change  in  their  sanctioning 
and  supervision  practices.  They  also 
need  to  supervise  a  large  enough 
population  so  that  the  proposed  change 
will  impad  a  significantly  sized 
offender  group.  They  should  propose  a 
three  person  team  with  the  experience 
and  authority  to  succeed  in  the  program 
development  effort  (e.g.,  the  chief 
administrator,  principal  planner,  and/or 
key  staff  responsible  for  program 
implementation).  The  team  may  also 
include  senior  managers  or  officials, 
from  any  branch  of  government  (e.g..  a 
funding  agency),  who  are  critical  to  the 
successful  design  and  implementation 
of  the  program. 

Project  Activities 

A  former  announcement  of  project 
services  will  be  developed  by  NIC's 
Community  Corrections  Division  and 
the  grantee.  The  armouncement  will 
describe  fully  the  project  approach  and 
services,  application  requirements, 
selection  criteria,  and  the  deadline  for 
the  receipt  of  applications. 

Prior  to  selecting  the  five  agencies  for 
this  project,  telephone  interviews  and. 
in  some  cases,  on-site  visits  should  be 
conducted  with  promising  candidates  to 
assess  both  the  internal,  organizational 
climate  and  external  factors  which  may 
indicate  whether  the  agency  is  in  a  good 
position  to  engage  in  program  change  or 
innovation  at  this  time. 

Project  activities  should  begin  with 
on-site  work  by  the  local  agency  teams. 
as.sisted  by  project  (grantee  and  NIC) 
staff.  The  initial  work  should  focus  on 
such  issues  as  the  level  of  support  for 
proposed  changes  among  significant 
stake  holders,  the  quality  of  data  with 
which  to  engage  the  program 
development  process,  and  the  capacity 
of  the  agency  to  condud  the  effort 
including  any  organizational  issues 
which  should  he  addressed. 

Several  months  after  project 
initiation,  a  three  to  five  day  seminar 
will  be  offered  to  participating  teams. 
The  seminar  should  provide  a  common 
framework  for  program  development 
and  implementation,  offer  hands-on 
experience  with  some  critical  aspects  of 


the  work,  offer  opportunities  for  peer 
consultation,  and  result  in  a  work  plan 
for  each  agency  for  pursuing  its  program 
development  objectives,  including 
further  technical  assistance  needs  from 
the  project. 

Technical  assistance,  tailored  to  the 
specific  needs  of  each  jurisdiction, 
should  be  provided  for  the  duration  of 
the  project.  Participating  agencies  must 
make  a  commitment  to  attend  the 
seminar  and  participate  in  the  entire, 
fifteen  month  project. 

Expenses  for  travel,  lodging,  meals 
and  seminar  materials  will  be  covered 
by  the  project  for  up  to  three  members 
of  each  agency  team.  Additional  team 
members  may  attend  the  seminar  at  the 
expense  of  the  jurisdictions,  however, 
such  additional  participation  will 
depend  on  the  seminar  goals  and 
approach. 

Application  Requirements 

For  the  total  15  month  project, 
applicants  are  expected  to  define  the 
conceptual  framework(s)  which  best 
applies  to  this  project,  discuss  the 
varying  purposes  of  technical  assistance 
to  support  the  work  of  the  five, 
participating  teams,  and  define  the 
likely  content  and  timing  for  the 
seminar.  Recognizing  the  various  kinds 
of  experts  required  by  the  project, 
applicants  are  to  identify  the  principal 
members  of  the  applicant  team  and  their 
specific,  relevant  expertise.  Because  this 
is  a  cooperative  venture  with  the 
Community  Corrections  Division, 
applicants  also  should  address  how  thev 
would  perform  the  project  tasks  in 
collaboration  with  NIC. 

At  a  minimum,  applications  must 
address: 

•  The  development  and 
implementation  of  a  plan:  To  publicize 
the  project  and  solicit  applications  from 
eligible  community  corrections 
agencies;  develop  selection  criteria; 
screen  applications  with  telephone  calls 
and.  in  some  cases,  on-site  visits;  and 
select  five  sites.  As  stated  earlier,  NIC 
will  retain  the  authority  under  the 
cooperative  agreement  to  approve  final 
participant  selections. 

•  The  planning,  delivery  and 
management  of  an  integrated,  technical 
assistance  project,  consisting  of 
preliminary  on-site  work  with  the 
participating  agencies,  a  3  to  5  day 
sem  liar,  and  follow-on  technical 
assistance  activities.  Efforts  should  be 
made  to  include  community  corrections 
practitioners  as  peer  consultants,  where 
appropriate. 

•  Preparation  of  a  report  which 
summarizes  the  activities  of  the 
participating  agencies  and  results 
achieved,  and  makes  recommendations 
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concerning  ways  to  improve  program 
development  and  implementation  in 
community  corrections  agencies.  While 
NIC  is  interested  in  summarizing  the 
practical  learning  from  this  effort,  the 
primary  purpose  of  the  project  is  to 
maximize  the  delivery  of  technical 
assistance  services  to  participating 
agencies  (bullet  above). 

Applicaton  Procedures 

Funding  for  this  project  has  been  set 
at  5180,000.  This  amount  will  support 
one  cooperative  agreement  award. 
Project  activities  must  be  completed 
within  a  15  month  period.  The 
following  criteria  will  be  used  to 
evaluate  applications: 

1.  The  applicant's  understanding  of 
the  concepts  and  critical  issues  in  (a) 
the  design,  implementation  and 
evaluation  of  community  corrections 
progranis;  (b)  planned  change  in  a 
criminal  justice  system  context;  and  (c) 
organizational  development  and 
management  to  support  major  program 
thanges. 

2.  The  applicant's  demonstrated 
capacity  to  collaborate  with  other 
organizations  on  such  efforts. 

3.  The  applicant's  experience,  both  in 
terms  of  key  project  staff  and  the 
organization,  in  working  with 
community  corrections  agencies  on 
program  design  issues,  planning  and 
conducting  training  for  community 
corrections  practitioners,  and  delivering 
and  managing  technical  assistance 
programs. 

4.  The  soundness  of  the  proposed 
project  objectives  and  methodology, 
including  the  approach  to  publicizing 
the  program,  selecting  participants, 
providing  integrated  technical 
assistance  services,  and  planning  and 
conducting  the  .senjinar. 

5.  The  feasibility  of  the  proposed 
m^iragcmeiit  plan,  the  specificity  of  the 
proposed  tasks,  the  nature  of  the 
proposed  roles  and  responsibilities 
relating  to  collaboration  with  NIC,  and 
the  identiHcation  of  realistic  milestones 
and  task  completion  dntes. 

6.  The  reasonableness  and  clarity  of 
the  proposed  budget  and  budget 
narrative. 

Applications  should  not  exceed 
twenty-five,  double-spaced,  !yped  pages 
in  length,  not  including  .s{3ndard  grant 
forms,  attachments  and  appendices. 
This  is  a  technical  assistance  award. 
Applicants  must  submit  a  copy  of  their 
proposal  to  the  state  "single  point  of 
contact,"  where  applicable, 
simultaneously  with  submitling  six 
copies  to  the  Community  Corrections 
Division,  National  Institute  of 
Corrections.  320  First  Stroet  NVV.. 
Washington,  DC  205.14.  r.a  Inter  than  4 


p.m.,  Eastern  time,  Friday,  July  15, 
1994.  The  street  address  for  overnight 
mail  or  hand  delivery  of  applications  is 
500  First  Street.  NW.,  room  700, 
Washington,  DC  20534. 

If  you  have  any  questions  regarding 
the  solicitation,  please  write  or  call 
Phyllis  Modley,  (202)  307-3995, 
extension  133.  Applicants  interested  in 
obtaining  a  pacJcet  of  material  on  the 
current  project,  may  write  or  call  the 
Project  Director,  Dr.  Alan  Harland. 
Temple  University,  Department  of 
Criminal  Justice,  5th  Floor,  Gladfelter 
Hall,  Philadelphia.  PA  19122;  telephone 
(215)  204-1506  or  7918. 

Dated:  June  9, 1994. 
Larry  B.  Solomon, 

iXational  Institute  of  Convctioi.s. 

IFR  Doc.  94-14565  Fiind  &-14-94,  8:45  am) 
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NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

Humanities  Panel;  Meeting 

AGENCY:  National  Endowment  for  tlie 

Humanities. 

ACTION:  Notice  of  meeting. 


SUMMARY:  Pursuant  !a  (he  provisions  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463,  as  amended),  notice  is 
hereby  given  that  the  following  meeting 
of  the  Humanities  Panel  will  be  held  at 
the  Old  Post  Office,  1100  Pennsylvania 
Avenue  NW.,  Washington,  DC  20506. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  C.  Fisher,  Advisory  Committee 
Management  Officer,  National 
Endowment  for  the  Humanities, 
Washington,  DC  20506;  telephone  (202) 
606-8322.  Hearing-impaired  individuals 
are  advised  that  information  on  this 
matter  maybe  obtained  by  contacting  the 
Endowment's  TDD  terminal  on  (202) 
606-8282. 

SUPPLEMENTARY  INFORMATION:  The 
Museums  Evaluation  Advisory  Panel 
will  meet  on  June  27,  1994,  in  room  415 
of  the  Old  Post  Office  Building,  1100 
Pennsylvania  Avenue  NW.,  Washington, 
DC.  The  meeting  is  scheduled  from  8:30 
a.m.  to  5  p.m.  and  is  open  to  the  public. 
Advance  notice  of  any  special  needs  or 
accommodations  is  appieciated. 

The  purpose  of  this  meeting  is  to 
provide  consultation  to  the  Humanities 
Projects  in  Museums  and  Historical 
Organizations  Program  on  issues 
relating  to  project  evaluation. 
Consultation  will  focus  on  ways  in 
which  the  Division  can  enhance 
applicants,  grantees  and  the 
Endowment's  ability  to  measure  the 
educational  effectiveness  of  public 


projects  in  the  humanities,  submitted  to 
the  Division  of  Public  Programs. 
David  C.  Fisher, 

Advisory  Committee  Manogemenl  Officer. 
[FR  Dw:.  94-14517  Filed  6-14-94;  8:45  and 
BILUNG  CODE  7S36-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Nos.  M-»8, 70-7001  and  70-7002] 

U.S.  Enrichment  Corporation;  Intent  To 
Establish  Local  Public  Document 
Rooms 

Notice  is  hereby  given  liiat  the 
Nuclear  Regulatory  Commission  (NRf) 
intends  to  est;;blish  two  (2)  local  public 
document  rooms  (LPDRs)  to  maint.Tin 
the  publicly  available  re<;ords  pertaining 
to  the  U.S.  Enrichment  Corporation  s 
(USEC)  operation  of  Department  of 
Energy  Gaseous  Diffusion  Plants  to 
enrich  uranium  located  in  Paducah, 
Kentucky,  and  Piketon,  Ohio.  One  LPDR 
will  be  set  up  for  each  location. 

Among  the  factors  the  NRC  will 
consider  in  selecting  locations  forlhe 
LPDR  collections  are: 

(1)  Whether  the  institution  is  an 
established  do(  ument  repository  with  a 
history  of  impartially  s'!rvi;;g  the  public, 

(2)  The  physical  J^cilitiis  availal)i<\ 
including  shelf  space,  patron  work 
Sparc,  and  copying  and  mircograpbit. 
equipment; 

(3)  The  willingness  and  ability  of  the 
library  staff  to  maintain  the  LPDR 
colleclion  and  assist  the  public  in 
locating  records; 

(4)  The  public  accessibi'ity  ol  th«' 
library,  including  parking,  ground 
transportation,  and  hours  of  operation, 
particularly  evening  and  weekend 
hours; 

(5)  The  accessibility  of  the  library  I--) 
the  handicapped; 

(fi)  The  p.'-oximity  of  the  library  to  the 
Gaseous  Diffusion  Plants  in  Padur.ih. 
Kentucky,  and  Piketon.  Ohio. 

Public  comnicnts  are  requested  on 
libraries  in  the  vicinity  of  the  Padu(..ih, 
Kentucky,  and  Piketon,  Ohio,  sites  th.'i 
might  be  considered  for  srtlection  as  the 
lotations  for  these  LPDRs. 

The  comment  period  expires  July  ].'>. 
1994.  Comments  received  after  this  d.ite 
will  be  considered  if  it  is  practical  to  do 
so,  but  as.surance  of  consideration 
cannot  be  given  except  a<-  to  commiils 
filed  on  or  before  this  date. 

Written  comments  may  be  submit;!  d 
to  Mr.  David  L.  Meyer,  Chief,  Rules 
Review  and  Dire<;tives  Branch,  DiviM<>n 
of  Freedom  of  Information  and 
Publications  Services,  Office  of 
Admini.stralion,  U  S  Nuclear  ReguI.M.jry 


'^  '*  •«  4    M 
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C:onimi.ssion.  Washington 
()()()  1. 

For  further  information 
contact  Ms.  Jona  L.  Souder, 
Program  Manager.  Freedon 
Information  Act/Local  Pub 
Room  Branch,  Division  of 
Information  and  Publicati 
Office  of  Administration,  I 
Regulatory  Commission,  W 
DC  20555-0001.  Telephoiit 
7 1 70  or  Toll-Free  l-€00-fi 

Duled  at  Rockville,  M;ir>iap. 
i»f  June,  1994. 

For  thn  Nucloar  Regulnfti 
VV  alter  E.  Oliu. 
Acting  Director,  Division  o, 
Infnnnatinn  and  Publication, 
of  Administration. 
|FK  Doc.  94-14545  Filed  b-14 
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;  .this  10th  day 
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Issuance  of  Amendment  2'|  to  Source 
Material  License  SUA-9 17  Amending 
License  Condition  (LC)  55  or  AtJss 
Corporation's  (ATLAS')  Urjinium  Mill 
Facility  at  Moab,  UT 

agency:  Nuclear  Regulator] 
Commission. 

ACTION:  Amendment  21  to  Jlource 
Material  Licen.se  SUA-917.  issued  May 
23. 1994,  amend?  LC  55  to  c  hange  the 
date  for  completion  ^fplacunent  of  the 
interim  cover  on  the  tailing:  pond  from 
April  30.  1Q94.  to  Ffchpjaryl5,  1995. 


ij  ler. 

ar  len 

0 

e<  r 


01 


CHI 


SUMMARY:  On  May  11. 1994 
noticed  in  the  Federal  Reg 

(if  a  request  from  Atlas  to  r 
Mofcrial  License  SUA-917 
completion  dates  by  one  v 
reclamation  milestones.  Atl 
that  due  to  seasonal  pre<:ipi 
thw  relative  impermeability 
tailings  in  the  central  port 
tailings  pile,  a  pond  of  appr  ) 
five  acres  in  size  and  one  to 
depth  exists  on  the  tailings 
situation  prevented  Atlas 
from  placing  the  remainder 
interim  cover  over  tiie  tailin 
April  30.  1994.  as  required  1 
A. (2).  Atlas  has  been  placin 
cover  as  the  pile  dried  suffiili 
allow  equipment  to  work.  A 
approximately  80  pen::ent  ol 
pile  has  the  interim  cover  ir 
remainder  will  be  placed  as 
water  evaporates  and  the  tai 
enough  to  support  equipmerjt 
emissions  from  the  uncov 
the  pile  are  attenuated  by  th 
will  reduced  by  the  high  m 
content  of  the  tailings  after 
evaporates  such  that  there  s 
public  health  risk  during  th( 
to  completion  of  the  interim 
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license  was  amended  to  change  the  date 
for  completion  of  placement  of  the 
interim  cover  from  April  30,  1994  to 
February  15.  1995. 

Atlas  also  requested  extensions  of  one 
year  on  completion  of  the  reclamation 
milestones  in  LC  55  A,(l)  and  (3).  and 
LC  55  B.(l)  and  (2).  which  relate  to 
placement  of  windblown  tailings  on  the 
pile,  placement  of  the  final  radon  cover, 
placement  of  erosion  protection,  and 
completion  of  groundwater  corrective 
actions.  The  e.xtension  request  was 
attributed  by  Atlas  to  NRC's  decision  to 
prepare  an  Environmental  Impact 
Statement  (EIS)  for  the  revised 
reclamation  plan.  Although  the  time 
required  to  complete  the  EIS  (April 
1995)  and  the  subsequent  deferral  on 
approval  of  the  revised  reclamation  plan 
will  impact  the  cited  dates,  the  license 
is  not  being  amended  for  these 
milestones  until  such  time  as  the 
schedule  can  be  belter  determined. 
FOR  FURTHER  INFORMATION  CONTACT: 
Allan  Mullins,  OfHce  of  Nuclear 
Material  Safety  and  Safeguards, 
Washington,  DC  20555,  Telephone: 
301-415-6693. 

Diitod  at  Rockville.  Marvland.  this  1st  dav 
of  June,  1994. 

Joseph  J.  Ilolonich. 

Chief.  Hi,^h-Ln\v!  Waste  and  I  'niniuin 
Hacovery  Projects  Branch.  Division  of  Waste 
Management.  Office  of  i^uc'.ear  Material 
Safety  and  Safeguards. 
IFK  Doc.  94-14546  Fil.'d  ft-14-94;  R;45  ani| 

BILUNG  CODE  759<MI1-M 


[Docket  No.  50-397] 

Washington  Public  PowerSuppiy 
System;  Issuance  of  Amendment  to 
Facility  Operating  License 

The  U.S.  Nuclear  Regulatory 
Commission  (Commission)  has  issued 
Amendment  No.  123  to  Facility 
Operating  License  No.  NPF-21.  issued 
to  the  Wa.shington  Public  Power  Supply 
System  (licensee),  which  changed  the 
operating  license  of  the  WNP-2  nuclear 
plant  loc'jted  in  Benton  County. 
Washington.  The  amendment  is 
effective  as  of  the  dale  of  issuance. 

The  amendment  allows  the  licensee  to 
upgrade  the  plant  analog  main  steam 
line  (MSL)  radiation  monitors  to  digital 
monitors. 

The  application  for  the  amendment 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act),  and  the 
Commission's  regulations.  The 
Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  regulations  in  10  CFR 


Chapter  I.  which  are  set  forth  in  the 
license  amendment. 

The  Notice  of  Consideration  of 
Issuance  of  Amendment  to  Facility 
Operating  License  and  Opportunity  for 
a  Hearing  in  connection  with  this  action 
was  published  in  the  Federal  Register 
on  March  10, 1994  (59  FR  11334).  No 
request  for  hearing  or  petition  for  leave 
to  intervene  was  filed  following  this 
notice. 

The  Commi.ssion  has  prepared  an 
Environmental  Assessment  related  to 
the  action  and  has  determined  not  to 
prepare  an  environmental  impact 
statement.  Based  upon  the 
environmental  assessment,  the 
Commission  has  concluded  that  the 
issuance  of  this  amendment  will  not 
have  a  significant  effect  on  the  quality 
of  the  human  environment  (59  FR 
28432). 

For  fiinher  details  with  respect  to  the 
action  see  (1)  the  application  for 
amendment  dated  November  30,  1993, 
(2)  Amendment  No.  123  to  License  No. 
NPF-21,  (3)  the  Commission's  related 
Safely  Evaluation  dated  June  2. 1994. 
and  (4)  the  Commission's 
Environmental  Assessment.  All  of  these 
items  are  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  the  Gelinan  Building  2120  L 
Street  NW..  Washington,  DC  20555.  and 
at  the  local  public  document  room 
located  at  the  Richland  Public  Library. 
955  Northgate  Street.  Richland. 
Washington  99352. 

U;itod  at  R<H;kville.  Marvland  this  2nd  dav 
of)iinel994. 

For  the  Nuclt:ar  Rt-jtulaton,'  Cununissjon. 
Theodore  R.  Quay. 

Dirrrtor.  Project  Dirt-rtorate  lV-3.  Division 
of  Reactor  Projects  UUIV.  Office  of  Nuclear 
neuctor  Pegulation. 

\VR  Doc.  94-14547  Fih-d  H-14-94;  H.45  anj] 
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OFFICE  OF  PERSONNEL 
MANAGEMENT 

Request  for  Reclearance  of  Form  Rl 
30-1 

AGENCY:  Office  of  Personnel 

Management. 

ACTION:  Notice. 


SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1980  (title 
44,  U.S.  Code,  chapter  35).  this  notice 
announces  a  request  for  a  reclearance  of 
an  information  collection.  Form  RI  30- 
1.  Request  to  Disability  Annuitant  for 
Information  on  Physical  Condition  and 
Employment,  is  used  by  persons  who 
are  not  yet  age  RO  and  who  are  receiving 
disability  annuity  and  are  subject  to 


inquiry  as  to  their  medical  condition  as 
OPM  deems  reasonably  necessary.  RI 
30-1  collects  information  as  to  whether 
the  disabling  condition  has  changed. 

There  are  estimated  to  be  8.000 
respondents  for  RI  30-1.  It  takes 
approximately  60  minutes  to  complete 
RI  30-1.  The  combined  annua!  burden 
is  8.000  hours. 

For  copies  of  this  proposal,  contact  C. 
Ronald  Trueworthy  on  (703)  908-8550. 
DATi£S:  Comments  on  this  proposal 
should  be  received  on  or  before  July  15. 
1994. 

ADDRESSES:  Send  or  deliver  comments 
t  O.- 
Lorraine E.  Dettman,  Relirenjent  and 
Insurance  Group,  Operations  Support 
Division.  U.S.  Office  of  Personnel 
Management.  1900  E  Street.  NW. 
room  3349.  Washington.  DC  20415 
and 
Joseph  Lackoy.  OPM  Desk  Officer. 
Office  of  Information  and  Regulatory 
Affairs.  Office  of  Management  and 
Budget,  New  Executive  Office 
Building.  NW.,  room  .>002, 
Washington.  DC  30503. 
FOR  INFORMATION  REGARDWQ 
ADMINISTRATIVE  COORDINATtCN  CONTACT: 
Mar\'  Beth  Smith-Toomey,  Chief,  Forms 
Analysis  and  Design.  (202)  606-9623. 
I'.S.  Office  of  Personnel  Man.-igi'mcnf. 
Lon-ainc  A.  Green, 
Deputy  Director. 
IFR  Doc.  94-14387  Filed  6-14-94:  8:45  am) 

SILLING  CODE  6J25-01-M 


Request  for  Clearance  of  a  Revised 
Information  Collection  Form  RI  2S-15 

AGENCY:  Office  of  Personnel 

Management. 

ACTION:  Notice. 


SUMMAPV:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1980  (title, 
44  U.S.  Code,  chapter  35).  this  notice 
announces  a  request  for  clearance  of  a 
revised  information  collection.  Form  RI 
25-15.  Survey  of  Student's  Eligibility  to 
Receive  Benefits,  is  used  to  collect 
sufficient  information  from  adult 
children  of  deceased  Federal  employees 
or  annuitants  to  assure  that  the  child 
continues  to  be  eligible  for  payments 
from  OPM. 

Approximately  12.000  RI  25-15  forms 
are  completed  annually.  It  takes 
approximately  15  minutes  to  complete 
this  form.  The  total  annual  burden  is 
3.000  hours. 

For  copies  of  this  proposal,  contact  C. 
Ronald  Trueworthy  on  (703)  908-8550. 
DATES:  Comments  on  this  proposal 
should  be  received  on  or  before  July  15 
1994. 


ADDRESSES:  Send  or  deliver  comments 


t 

Lorraine  E.  Detterman.  Chief. 

Retirement  and  Insurance  Group, 

Operations  Support  Division,  U.S. 

Oi'fice  of  Personnel  Management. 

1900  E  Street.  NW..  room  3349. 

Washington,  DC  20415 
<'<nd 
Joseph  Lackey,  OPM  Desk  Officer, 

Office  of  Information  and  Regulatory 

Affairs,  Office  of  Management  and 

Budget,  New  Executive  Office 

Building.  NW..  room  3002. 

Washington,  DC  20503. 
FOR  INFORMATION  PEGARDnNG 
ADMINI.STRATIVE  COORDINATION— CONTACT: 
Mary  B.-fh  Smith-Toomev,  Chief,  Forms 
Analysis  &  Design,  (202)  606-0623. 
I'.S.  OfFic;  of  Personnel  Mrnagnmont. 
Lorraine  A.  Green. 
Deputy  Director. 

IFF.  Doc.  94-14388  Filed  6-14-94;  8:45  am! 
BILLING  COOE  &32S-01-M 


Request  for  Clearance  of  a  Revised 
Information  Collection  Form  Ri  30-10 

AGENCY:  Office  of  Personnel 

Management. 
ACTION:  Notice. 


SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1980  (title 
44,  U.S.  Code,  chapter  35),  this  notice 
announces  a  request  for  clearance  of  a 
revised  information  collection.  Form  RI 
30-10.  Disabled  Dependent 
Questionnaire,  is  used  to  collect 
sufficient  infonnation  about  the  medical 
condition  and  earning  capacity  for  OPM 
to  be  able  to  determine  whether  a 
disabled  adult  child  is  eligible  for  health 
benefits  coverage  and/or  survivor 
annuity  payments  under  the  Civil 
Service  Retirement  Sy.stem /Federal 
Employees  Retirement  System. 

Approximately  2,500  RI  30-10  forms 
are  completed  annually.  The  form 
requires  approximately  30  minutes  to 
complete.  The  annual  burden  is  1,250 
hours. 

For  copies  of  this  proposal,  contact  C. 
Ronald  Trueworthy  on  (703)  908-8550. 
DATES:  Comments  on  this  proposal 
should  be  received  on  or  before  July  15 
1994. 

ADDRESSES:  Send  or  deliver  comments 


Lorraine  E.  Dettman,  Chief,  Retirement 
and  Insurance  Group.  Operations 
Support  Division,  U.S.  Office  of 
Personnel  Management,  1900  E  Street, 
NW.,  room  3349,  Washington,  DC 
20415 

and 

Joseph  Lackey,  OPM  Desk  Officer. 
Office  of  Information  and  Regulatory 


Affairs,  Office  of  Management  and 
Budget,  New  Executive  Office 
Building,  NW.,  room  3002. 
Washington,  EX:  20503. 

FOR  INPORMATION  REGARDING 
ADMINISTRATIVE  COORDINATION— CONTACT: 
Maiy  Beth  Smith-Toomey,  Chief.  Forms 
Analysis  &  Design,  (202)  606-0623. 
I  .S.  Office  of  Fersonni-l  Man.ioi-mcnf. 
Lorraine  A.  Green, 
Deputy  Dint:tor. 

!FR  Do(..  91-14339  Fded  R-14-94:  H;45  nmj 
OILUNG  COOE  632S-01-M 


Excepted  Service 

agency:  Office  of  Personnel 
Management. 

ACTION:  No»ice. 


SUMMARY:  This  gives  notice  of  positions 
placed  or  revoked  under  Schedulo?;  A 
and  B,  and  placed  under  S<:hediile  C  in 
the  excepted  service,  as  required  by 
Civil  Service  Rule  Vl,  Exceptions  from 
the  Competitive  Service. 

FOR  FURTHER  INFORMATION  CONTACT: 
Sherry  Turpoiioff.  (202)  606-0940. 

SUPPLEMENTARY  INFORMATION:  The  Office 
of  Personnel  Management  published  its 
last  monthly  notice  updating  appointing 
authorities  established  or  revoked  unds^r 
the  Excepted  Service  provisions  of  5 
CFR  213  on  May  23.  1994  (FR  26680). 
Individual  authorities  established  or 
revoked  under  Schedules  A  and  B  and 
established  under  Schedule  C  between 
April  1  and  April  30,  1994.  appear  in 
the  ILsting  below.  Future  notices  will  be 
published  on  the  fourth  Tuesday  of  each 
month,  or  as  soon  as  possible  thereafter 
A  con.solidated  listing  of  all  authorities 
as  of  June  30,  1994.  will  also  be 
published. 

Schedule  A 

No  Schedule  A  authorities  were 
established  or  revoked  during  April 
1994. 

Schedule  B 


Department  of  Defense 

Acquisition  positions  at  grades  GS-5 
through  GS-11,  whose  incumbents  have 
successfully  completed  the  required 
course  of  education  as  participants  in 
the  Department  of  Defense  scholarship 
program  authorized  under  10  U.S.C. 
1744.  Effective  April  12,  1994. 

Schedule  C 

Consumer  Product  Safety  Commission 

Executive  Assistant  to  the 
Commissioner.  Effective  April  20, 1994. 
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Executive  Assistant  to 
Director.  Effective  April  2C 

Legislative  and  Intergo 
Specialist  to  the  Director 
and  Intergovernmental  Aff  i 
April  29.  1994. 

Department  of  Agriculture 

Staff  Assistant  to  the 
Secretary  for  Economics 
5.  1994. 

Confidential  Assistant  to 
Administrator.  Rural 
Administration.  Effective 

Confidential  Assistant  to 
Press  Secretary,  Office  of 
Effective  April  13. 1994. 

Confidential  Assistant  to 
Administrator,  Farmers 
Administration.  Effective 
1994. 

Confidential  Assistant 
Administrator,  Agricultura 
Stabilization  and  Conserva 
Effective  April  15. 1994 

Staff  Assistant  to  the 
Secretary  for  Administrati 
April  15, 1994. 

Confidential  Assistant  to 
Administrator.  Food 
Inspection  Service.  Effecti 
1994. 

Speech  Writer  to  the  Di 
Secretary'.  Office  of  Public 
Effective  April  26. 1994. 

Confidential  Assistant  to 
Administrator.  Farmers 
Administration.  Effective 
1994. 

Special  Assistant  to  the 
Soil  Conservation  Service. 
April  28.  1994. 

Northeast  Area  Director 
Administrator.  State  and  C( 
Operations.  Agricultural  St 
and  Conser\ation  Service 
April  29.  1994. 

Confidential  Assistant  to 
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Bureau  of  Export  Administration. 
Effective  April  29.1994. 

Confidential  Assistant  to  the  Assistant 
Secretary  for  Export  Administration. 
Bureau  of  Export  Administration. 
Effective  April  28. 1994. 

Director  of  Advance  to  the  Director, 
Office  of  External  Affairs.  Effective 
April  29.  1994. 

Department  of  Defense 

Staff  Specialist  to  the  Principal 
Deputy  Assistant  Secretar>'  for  Dual  Use 
Technology  and  International  Programs. 
Effective  April  12. 1994. 

Paralegal  Specialist  to  the  Judge. 
United  States  Court  of  Military  Appeals. 
Effective  April  15. 1994. 

Paralegal  Specialist  to  the  Judge. 
United  States  Court  of  Military  Appeals. 
Effective  April  15. 1994. 

Paralegal  Specialist  to  the  Chief  Judge, 
United  States  Court  of  Military  Appeals. 
Effective  April  15. 1994. 

Paralegal  Specialist  to  the  Judge. 
United  Stales  Court  of  Military  Appeals. 
Effective  April  15. 1994. 

Special  Assistant  for  Demand 
Reduction  to  the  Deputy  Assistant 
Secretary  of  Defense  (Drug  Enforcement 
Policy  and  Support).  Effective  April  28. 
1994. 

Department  of  Education 

Special  Assistant  to  the  A.ssistant 
Secretary.  Office  of  Legislation  and 
Congressional  Affairs.  Effective  April  7, 
1994. 

Confidential  Assistant  to  the  Assistant 
Secretary,  Office  of  Civil  Rights. 
Effective  April  8. 1994. 

Confidential  Assistant  to  the  Director. 
State.  Local  and  Regional  Services  Staff. 
Intergovernmental  and  Constituent 
Services.  Effective  April  12, 1994. 

Confidential  Assistant  to  the  Director, 
Community  Field  Services  Staff, 
Community  Keform  Initiatives  Services. 
Effective  April  18, 1994. 

Confidential  Assistant  to  the  Director. 
Intergovernmental  and  Constituent 
Service.  Office  of  Intergovernmental  and 
Interagency  Affairs.  Effective  April  18. 
1994. 

Confidential  Assistant  to  the  Director, 
Community  Development  Field  Service 
Staff.  Community  Reform  Initiatives 
Services.  Effective  April  19. 1994. 

Confidential  Assistant  to  the  Chief  of 
Staff.  Office  of  the  Deputy  Secretary. 
Effective  April  18. 1994. 

Confidential  Assistant  to  the  Chief  of 
Staff.  Office  of  the  Secretar)-.  Effective 
April  20.  1994. 

Special  Assistant  to  the  Director, 
Policy  Development  Staff.  Effective 
April  29.  1994. 

Special  Assistant  to  the  Deputy 
Secretary.  Effective  April  29. 1994. 


Department  of  Energy 

Confidential  Assistant  to  the  General 
Counsel.  Effective  April  20,  1994. 

Executive  Assistant  to  the  Chief  of 
Staff.  Effective  April  20. 1994. 

Executive  Assistant  to  the  Secretary  of 
Energy.  Effective  April  20. 1994. 

Legislative  Affairs  Specialist  to  the 
Deputy  Assistant  Secretary  for  Senate 
Liaison.  Office  of  Congressional  and 
Intergovernmental  Affairs.  Effective 
April  21.  1994. 

Staff  Assistant  to  the  Assistant 
Secretary  of  Energy,  Efficiency  and 
Renewable  Energy.  Effective  April  29. 
1994. 

Department  of  Health  and  Human 
Services 

Special  Assistant  to  the  Deputy 
Assistant  Secretary  for  Policy  and 
E.xtemal  Affairs.  Administration  for 
Children  and  Families.  Effective  April 
12.  1994. 

Special  Assistant  to  the  Assistant 
Secretary.  Administration  for  Children 
and  Families.  Effective  April  15,  1994. 

Confidential  Assistant  to  the 
Executive  Secretary.  Effective  April  22. 
1994. 

Department  of  Housing  and  Urban 
Development 

Special  Assistant  (Advance)  to  the 
Assistant  Secretary  for  Administration, 
Office  of  Executive  Scheduling. 
Effective  April  8, 1994. 

Special  Assistant  to  the  Director, 
Office  of  Distressed  and  Troubled 
Housing  Recovery.  Effective  April  8, 
1994. 

Director.  Policy  and  Planning 
Division  to  the  Director,  Office  of 
Distressed  and  Troubled  Housing 
Recovery.  Effective  April  8. 1994. 

Staff  Assistant  (Advance)  to  the 
Assistant  Secretary  for  Administration. 
Office  of  Executive  Scheduling. 
Effective  April  8. 1994. 

Staff  Assistant  (Advance)  to  the 
Assistant  Secretary  for  Administration. 
Office  of  Executive  Scheduling. 
Effective  Af  ril  12. 1994. 

Sf>ecial  Assistant  to  the  Deputy 
Assistant  Secretary  for  Distressed  and 
Troubled  Housing.  Effective  April  25, 
1994. 

Special  Assistant  to  the  Assistant 
Secretary  for  Fair  Housing  and  Equal 
Opportunity.  Effective  April  25, 1994. 

Assistant  for  Congressional  Relations 
to  the  Deputy  Assistant  Secretary  for 
Congressional  Relations,  Office  of 
Congressional  and  Intergovernmental 
Relations.  Effective  April  26.  1994. 

Special  Assistant  (  Speech  Writer)  to 
the  Assistant  Secretary  for  Public 
Affairs.  Effective  April  29, 1994. 


Department  of  the  interior 

Special  A.ssi<>tant  to  the  Deputy 
Director,  Minerals  Management  Service. 
Effective  April  15. 1991. 

Chief,  Congressional  and  Legislative 
Affairs  Division  to  the  Director  of  Policy 
and  External  Affairs.  Bureau  of 
Reclamation.  Effective  April  15.  1994 

Department  of  Justice 

Special  Assistant  to  the  Assistant 
Attorney  General,  Environmental  and 
Natural  Resources  Division.  Effective 
April  7,  1994. 

Secretary  (OA)  to  the  United  States 
Attorney,  Eastern  District  of  Michigan. 
Effective  Aprils,  1994. 

Special  assistant  to  the  Assistant 
Attorney  General  (Legislative  Affairs). 
Effective  April  15, 1994. 

Staff  Assistant  to  the  Attorney 
Genernl.  Effective  April  22,  1994. 

Special  Assistant  to  the  Deputy 
Altorney  General.  Effective  April  25 
1994. 

Counsel  to  the  Deputy  Attorney 
General.  Effective  April  25,  1994. 

Confidential  Assistant  to  the  Assistant 
Attorney  General,  Civil  Rights  Division. 
Effective  April  29, 1994. 

Department  of  Labor 

Special  A  distant  to  the  Assi.stant 
Secretary  for  Public  Affairs.  Effective 
April  6,  1994. 

Special  Assistant  to  the  Assistant 
Secretary  tor  the  American  Workplace. 
Effective  April  13, 1994. 

Secretary's  Representative. 
Philadelphia,  PA,  to  the  Associate 
Director,  Office  of  Congressional  and 
Intergovernmental  Affairs.  Effective 
April  20,  1994. 

Confidential  Assistant  to  the  Secretary 
of  Labor.  Effective  April  21.  1994. 

Secretary's  Rppresentntive,  New  York. 
NY,  to  the  Associate  Director,  Office  of 
Intergovernmental  Affairs.  Effective 
April  29.  1994. 

Deportment  nf  Transportation 

Direcior.  Office  of  Public  and 
Consumer  Affairs  to  the  Deputy 
Administrator,  National  Highway 
Transportation  Safety  Administrator. 
Effective  April  20.  1994. 

Special  Assistant  for  Scheduling  to 
the  Special  Assistant  for  Scheduling  and 
Advance.  Effective  April  28,  1994. 

Department  of  the  Treasury 

Public  Affairs  Specialist  to  the 
Director.  Office  of  Public  Affairs. 
Effective  April  15,  1994. 

Confidential  Assistant  to  the 
Commissioner,  Internal  Revenue 
Service,  Effective  April  28.  1994. 

Staff  Assistant  to  the  Assistant 
Secretary  (Economic  Policy).  Effective 
April  28,  1994. 


Department  of  Veterans  Affairs 

Special  Assistant  to  the  Assistant 
Secretary  for  Congressional  Affairs. 
Effective  April  26, 1994. 

Environmental  Protection  Agency 

Direcior,  Policy  Development  to  the 
Assistant  Administrator.  Effective  April 
20.  1994. 

Special  Assistant  to  the  General 
Counsel.  Effective  April  29.  1094. 

Eijuc!  Employment  Opportunity 
Commission 

Communications  and  Legislative 
Specialists  to  the  Director.  Office  of 
Communications  and  Legislative 
Affairs.  Effective  April  22.  1994. 

Federal  Communications  Commission 

Special  Assistant  to  the  Deputy  Chief. 
Cable  Services  Bureau.  Effective  April 
20,  1994. 

Interstate  Commerce  Commission 

Congressional  Affairs  Advisor  to  the 
Chairman.  Effe<;tive  April  2.'j,  1994. 

Confidential  Assistant  to  a 
Commissioner.  Effective  April  26,  1994. 

National  Labor  Relations  Board 

Confidential  A.ssistanl  to  the 
Chairman,  Effective  April  12,  1994. 

Office  of  Science  and  Technology  Policy 

Confidential  Secretary  to  the  Director, 
Office  of  Science  and  Tec;hnology 
Policy.  Effective  April  29,  1994. 

President's  Commission  on  White  House 
Fellowships 

Associate  Director  to  the  Dirt^ctor. 
Effective  April  7,  1994. 

Small  Business  Administration 

Press  Secretary  to  the  Associate 
Administrator  for  Communications  and 
Public  Liaison.  Effective  April  14,  1994. 

Special  Assi.stant  to  the  Associate 
Administrator  for  Commurications  and 
public  Liaison.  Effective  April  14.  1994. 

U.S.  International  Trade  Commission 

Executive  Assistant  to  a 
Commissioner.  Effective  April  29.  1994. 

United  States  Information  Agency 

Staff  Assistant  to  the  Director.  Office 
of  Public  Liaison.  Effective  April  4. 
1994. 

Confidential  Assistant  to  the  Director, 
Voice  of  America,  Bureau  of 
Broadca.sting.  Effective  April  12, 1994. 

Authority:  5  U.S.C.  .1301  and  .1.302:  E.O 
10577,  3  CFR  1954-1958  Comp..  P.  218. 


Office  of  Personnel  Management. 
Lorraine  A.  Green, 

Dfputy  Director. 
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Privacy  Act  of  1974;  Amendment  to 
Existing  Notices  of  Systems  o* 
Records 

AGENCY:  Office  of  Personnel 

Management. 

ACT'ON:  Notice  of  updates  of  existing 
systems  of  records. 


SUMMARY:  OPM  propo.ses  to  add  new 
routine  uses  of  disclosure  to  four 
existing  record  systems,  and  expand  the 
purpose  lor  which  one  of  the  systems 
collects  information. 
DATES:  The  changes  will  become 
effective  without  further  notice  on  July 
15.  1994.  unless  comments  are  received 
that  dictate  otherwise. 
ADDRESSES:  Written  comments  should 
be  sent  to  C.  Ronald  Trueworthy.  Chief. 
Information  Policy  Branch,  room  CHP 
500,  Plans  and  Policies  Division,  Office 
of  Information  Resources  Management. 
Administration  Group,  Office  of 
Personnel  Managenient.  1900  E  Street 
NW.,  Washington  EX:  2041.5. 
FOR  FURTHER  INFORMATK)N  CONTACT: 
Leslie  Crawford,  703-908-8550. 
SUPPLEMENTARY  INFORMATION:  This 
notice  is  being  published  under  the 
authority  of  5  U.S.C.  552a(e)(4)  and  (11). 
which  provide  that  the  public  be  given 
a  30-day  period  to  comment  on  any  new 
routine  uses  of  a  system  of  records.  The 
Office  of  Management  and  Budget 
(OMB),  which  has  oversight 
responsibilities  under  the  Privacy  Art. 
requires  a  40-day  period  to  review  the 
reported  changes.  A  report  of  thes« 
changes  has  been  provided  to  OMB  and 
Congress. 

OPM's  Internal  and  Central  system 
notices  were  previously  published  in 
the  Federal  Register  in  full  on  April  12. 
1993  (58  FR  19154-19191).  OPM's 
Governnientwide  system  notices  wen; 
last  published  in  full  on  August  10, 
1992  (57  FR  35698),  with  a  correction 
published  on  November  30,  1992  (57  FR 
56733). 

The  Office  of  Personnel  Management 
(OPM)  is  establishing  new  routine  uses 
for  OMP/Infernal-6  and  OPM/Infernal- 
11  to  allow  for  the  disclosure  of 
information  to  contractors/grantees/ 
volunteers  performing  a  service  for  the 
Federal  government. 

A  new  routine  use  is  being  added  to 
OPM/Central-10  to  allow  disclosure  of 
Federal  Executive  Alumni  (FEI) 
directory  information  to  FEI  alumni. 
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In  OPM/Central-11.  Presi 
Management  Intern  Program 
the  entries  detailing  the  c 
individuals  and  records  incli 
system  are  being  updated  for 
The  Purpose  section  is  being 
to  include  the  facilitation  of 
between  PMIP  participants  a 
The  Routine  Uses  section  is 
modified  to  add  a  new  routin 
ctIIow  the  disclosure  of  name: 
addresses  to  other  PMIP  parti 
and  alumni. 

(3fr:t.e  of  Personnel  Managrmnnt 
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D'-ptity  Director. 
Revision  of  existing  system 

0Pf.1.'INTERNAL-6 
SYSTEM  NAME: 

Appeal  and  Administrative 
Records. 


atej  Dries 


nliai 
Records, 
of 
ded  the 
accuracy. 
j.xpanded 
i  nteraction 
d  alumni, 
ing 

J  use  to 
and  home 
:ipants 


ROUTINE  US5S  OF  RECORDS  MAINTAI  NED  IN  THE 
SYSTEM,  IfJCLUOING  CATEGORIES  oq  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 


in.  To  disclose  information 
contractors,  grantees,  or  volui 
performing  or  working  on  a  c  intra 
service,  grant,  cooperative  agi  eement.  or 
job  for  the  Federal  Governme  it 


OPM'tNTERNAL-11 


SYSTEM  NAME: 

Administrative  Grievance  Ilecords. 


ROUTINE  USES  OF  RECORDS  MAINTAfJED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 


1.  To  disclose  information  ti 
contractors,  j?rantees,  or  .volur 
performing  or  working  on  a  c( 
service,  grant,  cooperative  agr  jement.  or 
job  for  the  Federal  Govemmei 


OPM.'CENTRAL-10      • 

SYSTEM  NAME: 

Director)-  of  Federal  Execut 
Instit.ite  Alumni. 


ROUTINE  USES  OF  RECORDS  MAINTAllJED 
SYSTEM,  (NCLUWNG  CATEGORIES  OfIuSERS 
THE  PURPOSES  OF  SUCH  USES: 


m.  To  disclose  information  o  FEI 
alumni  to  maintain  contact  w  th  other 
alumni  and  to  provide  them  vjilh 
information  to  continue  their 
educational  experiences. 
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OPM/CENTRAL-11 
SYSTEM  NAME: 

Presidential  Management  Intern 
Program  Records. 


CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM; 

Current  and  former  PMI's  and 
students  pursuing  graduate  degrees  who 
have  been  nominated  by  their 
universities  for  consideration  for  the 
PMI  program. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

These  re<:ords  contain  information 
about  the  covered  individuals  relating  to 
name.  Social  Security  Number,  date  of 
birth,  race'national  origin,  academic 
backgroiir.d,  home  address  and 
telephone  number,  employment  history, 
business  address  and  telephone  number, 
veteran  preference,  and  other  personal 
history  information  needed  during  the 
evaluation  and  selection  process.  This 
system  will  also  contain  evaluation 
statements  from  the  nominating 
universities  and  confidential 
information  developed  during  the 
regional  screening  process  and  final 
panel  evaldotions. 


PURPOSE: 

•         *         ♦         *         * 

d.  To  focilitate  interaction  and 
communication  between  PMIP 
participants  and  alumni. 


ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

n.  To  provide  information  to  current 
and  former  PMIP  participants  to  foster 
interaction  and  communication  to 
continue  educational  experiences  and 
promote  intergovernmental  cooperation. 

ITK  D'lc.  94-14391  Filod  6-14-94;  8.45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-34189;  File  No.  SR-DTC- 
94-06] 

Self-Regulatory  Organizations;  The 
Depository  Trust  Company;  Filing  and 
Immediate  Effectiveness  of  a  Proposed 
Rule  Change  Relating  to 
Enhancements  to  the  Reorganization 
and  Deposit  Services 

lur.p  y.  1994. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  E.xchange  Act  of  1934 


("Act"),'  notice  is  hereby  given  that  on 
April  25,  1994,  The  Depository  Trust 
Company  ("DTC")  filed  with  the 
Securities  and  E.xchange  Commission 
("Commission")  the  proposed  rule 
change  (File  No.  SR-DTC-94-06)  as 
described  in  Items  I,  II,  and  III  below, 
which  items  have  been  prepared 
primarily  by  DTC.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  consists  of 
enhancements  to  the  reorganization  and 
deposit  services  of  DTC. 

II.  Self-Regulalory  Organization's 
Statement  of  the  Propose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission. 
DTC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  di.scus.sed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  e.xamined  at  the  places  specified 
in  Item  IV  below.  DTC  has  prepared 
summaries,  set  forth  in  sections  (A),  (B). 
and  (C)  below,  of  the  most  significant 
aspects  of  such  .statements. 

A.  Solf-Begulatory  Organization's 
Statenient  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  purpose  of  the  proposed  rule 
change  is  to  permit  DTC  to  enhance  its 
reorganization  and  deposit  services. 
DTC-eligible  securities  may  become  the 
subject  of  reorganization  activities 
including  maturities,  full  and  partial 
calls,  and  mandatory  actions  such  as 
mergers  and  reverse  splits.  When  a 
security  becomes  the  subject  of  a 
reorganization.  DTC  presents  the 
certificates  for  that  security  on  deposit 
at  DTC  to  the  issuer's  agent  and  collects 
the  proceeds  of  the  reorganization 
activity  (either  cash  or  new  se!:urities) 
for  credit  participants'  accounts. 

Under  its  current  procedures.  DTC 
ceases  to  accept  deposits  of  a  securitv 
when  it  becomes  the  subject  of  a 
reorganization  activity.  For  example, 
deposit  services  terminate  upon  DTC's 
receipt  of  a  notice  of  a  full  call  or  thirty 
business  days  prior  to  the  maturity  date 
of  a  debt  issue.  After  DTC's  deposit 
services  terminate  for  a  security  which 
is  the  su'nject  of  a  reorganization 
activity,  participants  sometimes  receive 
certificates  for  the  securitv  from  their 
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customers.  The  participants  must  then 
bear  the  operational  burden  of 
presenting  the  certificates  to  the  issuer's 
agent  and  collecting  the  proceeds. 

DTC  is  enhancing  its  reorganization 
and  depository  services  in  order  to  offer 
its  participants  the  Reorg  Deposits 
Service.  The  Reorg  Deposits  Service  will 
enable  participants  to  deposit  at  DTC 
certificates  for  securities  for  up  to  two 
years  after  the  reorganization  activity 
and  to  have  DTC  collect  the  proceeds  on 
their  behalf.  Cash  proceeds  will  be 
.    credited  to  participants  upon  DTC  s 
receipt  of  the  funds.  Proceeds  which  are 
a  DTC-eligible  security  usually  will  be 
credited  to  participants  at  the  time  of 
deposit. 

The  Reorg  Deposits  Service  will  be 
implemented  first  for  full  calls  and 
maturing  securities  and  later  for  partial 
calls  and  mandatory  actions.  A  separate 
fee  for  the  Reorg  Deposits  Ser\  icemav 
be  established  in  the  future. 

The  proposed  rule  change  is 
consistent  with  the  requirements  of 
Section  17A  of  the  Act  and  the  rules  and 
regulations  thereunder  applicable  to 
DTC  becau.se  the  proposed  rule  change 
will  contribute  to  efficiencies  in  the 
handling  of  securities  which  are  the 
subject  of  reorganization  activitie.s.  The 
proposed  rule  change  is  consistent  with 
DTC's  obligation  to  safeguard  securities 
and  funds  in  its  custody  or  control  or  for 
which  it  is  responsible  because  the 
proposed  rule  change  will  be 
implemented  consistently  with  DTC's 
other  safeguarding  procedures. 

B.  Self- Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

DTC  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

DTC  has  discussed  and  te.sted  the 
proposed  rule  change  with  a  small 
number  of  participants.  Written 
comments  from  DTC  participants  or 
others  have  not  been  solicited  or 
received  on  the  proposed  rule  change. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  has  become 
effective  on  filing  pursuant  to  Section 
19(b)(3)(A)(iii)  ^  of  the  Act  and  pursuant 
to  Rule  19b-4(e)(4)  3  promulgated 
thereunder  because  the  proposed  rule 
change  effects  a  change  in  an  exi.sting 


■  15  U.S.C.  78s(b)!.3)(.\)(iii)  (1988). 
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service  at  DTC  that  does  not  adversely 
affect  DTC's  obligation  to  safeguard 
securities  and  funds  and  does  not 
significantly  affect  the  rights  or 
obligations  of  DTC  or  persons  using  the 
service.  At  any  time  within  sixty  days 
of  the  filing  of  such  proposed  rule 
change,  the  Commission  may  summarily 
abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purpose  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street.  NW.. 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  ail  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  tiian 
those  thai  may  be  withheld  from  the 
public  in  accordam  e  wiih  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principnl 
office  of  DTC.  All  submissions  should 
refer  to  File  No.  SR-DTC-94-06  and 
should  be  submitted  by  July  6,  1994. 

For  the  Commission  by  the  Division  «f 
Markrt  Kesulation,  pursuant  to  iklrRiitod 

.•iulhori!\  .■• 

Margaret  H.  McFarland. 

Deputy  Secretary. 
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Midwest  Clearing  Corporation;  Order 
Approving  Prbposed  Rule  Change 
Amending  the  Definition  of  Settlement 
Price 

)unc9,  1994. 

On  December  23.  1993,  the  Midwest 
Clearing  Corporation  ("MCC")  filed  a 
proposed  rule  change  (File  No.  SR- 
MCC-93-09)  with  the  Securities  and 


■•  17  ChR  200.30-:i(a)(l2)  llO":U. 


Exchange  Commission  ("Commission") 
pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").'  Notice  of  the  proposals  was 
published  in  the  Federal  Register  on 
March  7, 1994.2  No  comments  were 
received  by  the  Commission.  This  order 
approves  the  proposal. 

I.  Description  of  the  Proposal 

The  rule  change  amends  MCC's 
definition  of  the  term  "settlement 
price,"  which  is  set  forth  in  Article  I. 
Rule  1  of  MCC's  Rules.  In  essence,  the 
amended  rule  now  provides  thai  the 
settlement  price  shall  be  the  closing 
price  or  the  last  sale  price  on  the 
business  day  prior  to  the  day  such  price 
is  used,  but  where  no  closing  price  or 
last  sale  price  is  available  for  the  prior 
business  day,  the  settlement  price  shall 
be  a  price  which  MCC  deems 
appropriate. 

n.  Discussion 

The  Commission  believes  th..t  the 
proposal  is  consistent  with  the  Act  and 
particularly  with  Section  17A  of  the 
Act.3  Seciion  17A(b)(3)(F)  of  the  Ad 
requires  that  the  rules  of  clearing 
agencies  be  designed  to  foster 
cooperation  and  coordination  with 
persons  engaged  in  the  clearance  and 
.settlement  of  securities  transactions  and 
to  remove  impediments  to  and  perfect 
the  mechanism  of  a  national  market 
sy.stem  for  the  clearance  and  settlement 
of  securities  transactions.* 

The  term  settlement  price  is  used  h\ 
MCC  and  other  clearing  agencies  to 
determine  daily  mark-to-market  credits 
or  debits  and  to  value  settling  trades. 
Accordingly,  the  definition  of 
settlement  price  should  be  uniform 
among  clearing  corporations  in  order  fc 
interfaces  between  them  to  function 
smoothly  in  the  settlement  of 
transactions.  This  rule  change,  in 
conjunction  with  a  recent  rule  change  to 
the  rules  of  the  National  Securities 
Clearing  Corporation  ("NSCC  ),  will 
conform  MCC's  definition  of  settlement 
price  to  NSCC's  definition  of  that  term.^ 
Con.sequently,  the  Commission  believes 
that  this  technical  rule  change  will 
foster  cooperation  and  coordination  and 
will  help  perfect  the  national  clearance 
and  settlement  system  and.  therefore,  ic 
consistent  with  the  Act. 
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III.  Conclusion 


For  the  reasons  discussed 
Commission  believes  that  th 
is  consistent  with  the  requi 
the  Act,  particularly  with 
of  the  Act.  and  the  rules  and 
thereunder. 

It  is  therefore  ordered. 
Section  19(b)(2)  of  the  Aci.^ 
above-mentioned  proposed 
(File  No.  SR-MCC-93-09) 
hereby  is,  approved. 

Kor  the  Commis.sion  by  thi;  Di 
Mnfket  Kegulation,  pursuant  to  i 
.luthoritv.' 


bove,  the 
proposal 
rdments  of 
Section  17A 
reoulafions 


Margaret  H.  McFarland. 

Dc'i.nity  Sfcretary. 
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Self-Regulatory  Organizatioi  is; 
Midwest  Securities  Trust  Company; 
Order  Approving  Proposed  Rule 
Change  to  Rescind  Signatutp 
Distribution  and  Signature  C  uarantee 
Programs 
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I'.incH.  I't94. 

On  December  T5,  1993,  the 
Sec  urifies  Trust  Company  (" 
filed  a  proposed  rule  change 
SR-MSTC-93-13)  with  the 
iiiid  Exchange  Commission 
('"Commission")  pursuant  to 
19(b)  of  the  Securities  Exchf 
1934  ('Act").'  Notice  of  the 
was  published  in  the  Federal 
on  March  3. 1994,  to  solicit  c4)m 
ironi  interested  persons. ^  No 
have  been  received  by  the 
This  order  approves  the  proposal 

!.  Description  of  the  Proposa 

Oil  Jr.nuary  6,  1992.  the  Co 
promulgated  Securities  Exi 
Rule  17Ad-15.3  That  rule 
transfer  agents  to  reject  signr 
guarantees  from  eligible  gua 
institutions  if  the  eligible 
institutions  are  not  part  of  a  s 
guarantee  program,  as  definec 
17Ad-15.  Additionally,  the 
renders  obsolete  the  MSTC's 
Signature  Guarantee  Program 
Rules,  Article  III,  Rule  5,  Sect 
MSTC's  existing  Signature  Gi 
Program  (MSTC  Rules,  Articl 
5.  Section  2).  Therefore,  to  av 
that  produce  no  benefits,  MS' 
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eliminate  its  Signature  Distribution  and 
Signature  Guarantee  Programs  and  to 
delete  from  its  Rules  Article  III,  Rule  5, 
Sections  1  and  2  which  govern  these 
programs. 

II.  Discussion 

The  Commission  believes  that  the 
proposal  is  consistent  with  the  Act  and 
particularly  with  Section  17A  of  the 
Act.''  Sections  17A(b)(3)(A)  and  (F)  of 
the  Act  ^  require  that  a  clearing  agency 
be  organized  and  its  rules  be  designed 
to  facilitate  the  prompt  and  accurate 
clearance  and  settlement  of  .securities 
transactions.  Moreover,  Section 
17A(a)(l)  of  the  Act  6  calls  for  the  use  of 
efficient,  effective,  and  safe  procedures 
in  the  clearance  and  settlement  of 
securities  transactions. 

The  proposed  rule  change  rescinds 
MSTC's  Signature  Distribution  and 
Signature  Guarantee  Programs,  two 
programs  which  have  been  rendered 
obsolete  by  the  Commis,sion's  adoption 
of  Rule  17Ad-l 5.  The  Commission 
agrees  with  MSTC  that  it  would  te 
wasteful  and  inefficient  for  a  clearing 
agency  to  have  to  maintain  such 
obsolete  programs.  The  Commission 
believes  that  MSTC's  rescission  of  the 
two  programs  and  their  related  rules 
will  facilitate  prompt  and  accurate 
clearnace  and  settlement  of  securities 
transactions  by  making  MSTC,  its  rules, 
and  its  procedures  more  efficient  and 
effective. 

III.  Conclusion 

For  the  reasons  discussed  above,  the 
Commission  believes  that  the  proposal 
is  consistent  with  the  requirements  of 
the  Act,  particularly  with  those  of 
Section  17A  of  the  Act.  and  the  rules 
and  regulations  thereunder. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,^  that  the 
above-mentioned  proposed  rule  change 
(File  No.  SR-MSTC-93-13)  be,  and 
hereby  is,  approved. 

For  the  Commission  by  the  Division  of 
Miirkct  Kogulation.  pursuant  to  delogatcd 
authority." 

Margaret  H.  McFarland. 

Dtfpiity  Secrt-iary. 

|FR  Doc.  94-145.'?0  Filnd  B-14-94;  8:45  ami 
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[Release  No.  34-34178;  File  No.  SR-PTC- 
94-02] 

Self-Regulatory  Organizations; 
Participants  Trust  Company;  Filing  and 
Immediate  Effectiveness  of  Proposed 
Rule  Change  Relating  to  a  Modification 
of  Fees 

luiieS,  1994. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),i  notice  is  hereby  given  that  on 
June  3,  1994,  the  Participants  Trust 
Company  ("PTC")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  (File  No.  SR-PTC-94-02)  as 
described  in  Items  I.  II,  and  III  below, 
which  Items  have  been  prepared 
primarily  by  the  self-regulator)' 
organization.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  reduces 
fees  for  four  PTC  services.  The  modified 
fees  will  be  effective  July  1.  1994. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of. 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  rei:eived 
on  the  proposed  rule  change.  The  iexl 
of  these  statements  may  be  examined  ni 
the  places  specified  in  Item  IV  below 
The  self-regulator>'  organization  has 
prepared  summaries,  set  forth  in 
sections  (A),  (B),  and  (C)  below  of  the 
most  significant  aspects  of  such 
.statements. 

(A)  Self-Hegtilntory  Organization 's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Riilf 
Change 

The  purpose  of  the  proposed  rule 
change  is  to  amend  PTC's  schedule  ot 
fees  to  reduce  fees  for  four  PTC  services 
specifically  Account  Maintenance. 
Book-entry  Delivery  and  Receipt  ol 
Securities  and  Funds.  Repo  Movements 
and  Deposits.  The  modified  fees  will  be 
effective  July  1, 1994. 

PTC  believes  that  the  amounts  of  tht- 
fees  are  appropriate  based  on  PTC's 
projected  earnings  and  expenses  and  its 
program  to  provide  rebates  to 
participants  to  the  level  required  to 
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cover  the  variability  in  transaction 
volume. 

PTC  believes  that  the  proposed  rule 
change  is  consistent  with  Section 
17A(B)(3)(D)  of  the  Act,^  and  the  rules 
and  regulations  thereunder,  in  that  it 
provides  for  the  equitable  allocation  of 
reasonable  dues,  fees,  and  other  charges 
among  its  participants. 

(B)  Self-Regulatory  Organization's 
Statements  on  Burden  on  Competition 

PTC  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition  not  necessary  or 
appropriate  in  furtherance  of  the 
purposesof  the  Act. 

(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

PTC  has  not  solicited  comme)its  with 
respect  to  the  proposed  rule  change,  and 
none  have  besn  received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Conunission  Action 

The  foregoing  rule  change  has  become 
effective  pursuant  to  Section  19(b)(3)(A) 
of  the  Act  and  subparagraph  (e)  of  Rule 
19b-4  thereunder,  because  the  proposed 
rule  change  establishes  a  due,  fee,  or 
other  charge  imposed  by  the  self- 
regulatory  organization.  At  any  time 
within  60  days  of  the  filing  of  "such  rule 
change,  the  Commission  may  summarily 
abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NVV., 
Washington,  DC  20549.  Copies  of 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  fh.in 
those  that  may  be  withheld  from  the 
public  in  accordance  Xvith  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  ttnd  copying  in 
the  Commission's  Public  Reference 
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Section,  450  Fifth  Street,  NW., 
Washington.  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  PTC.  All  submissions  should 
refer  to  File  No.  SR-PTC-94-02  and 
should  be  submitted  by  July  6, 1994. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  dcjpgatnd 
authority.3 

Margaret  H.  McFarland, 

Deputy  Secretary. 

IFR  Doc.  94-14475  Filed  614-94;  8:45  ami 
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Self-Regulatory  Organizations;  Filing 
and  Immediate  Effectiveness  of 
Proposed  Rule  Change  by  the 
Philadelphia  Stock  Exchange,  Inc., 
Relating  to  Revised  Index  Option 
Transaction  Value  Charges 

)une8, 1994. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
I'Acf),  15  U.S.C.  78saj)(l).  notice  is 
hereby  given  that  on  May  25, 1994,  the 
Philadelphia  Stock  Exchange,  Inc. 
("PHLX")  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("SEC"  or  "Commission")  the  proposed 
rule  change  as  described  in  Items  I,  II 
and  III  below,  which  Items  have  been 
prepared  by  the  self-reguiatory 
organization.  The  Commission  in 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

Currently,  the  option  transaction 
value  charge  for  customer  orders  with 
options  premiums  of  less  than  $1.00  is 
$.15  per  contract  and  $.30  per  contract 
for  customer  orders  with  premium 
values  of  $1.00  or  more.  The  option 
transaction  value  charge  for  firms  is  $.06 
per  contract.  The  PHLX  proposes  to 
amend  its  schedule  of  dues,  fees,  and 
charges  for  options  transadions  to 
provide  the  following  index  option 
transaction  value  charges:  $.20  per 
contract  for  customer  orders  with 
premium  values  of  less  than  $1.00:  $.40 
per  contract  for  customer  orders  with 
premium  values  of  $1 .00  or  more;  and 
$.10  per  contract  for  firms.  The  revised 
index  option  transaction  value  charges 
do  not  apply  to  Value  Line  Index 
("VI^")  options. 

The  text  of  the  propo.sed  rule  ch.nngn 
is  available  at  the  Office  of  the 
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Secretary,  PHLX,  and  at  the 
Commission. 

II.  Self-Regulatory  Organizations: 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  For,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
sections  (A).  (B).  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

I  A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

The  PHLX  proposed  to  amend  its 
schedule  of  dues,  fees  and  charges  for 
the  transaction  of  business  on  the 
PHLX's  options  fioor.  specifically  the 
index  option  transaction  value  charge. 
Effective  at  the  opening  of  business  on 
Tuesday,  May  31, 1994.  the  PHLX 
proposes  to  adopt  the  following  index 
option  transaction  value  charges;  $.20 
per  contract  for  customer  orders  with 
premium  market  values  of  less  than 
$1.00;  $.40  per  contract  for  customer 
orders  with  premium  market  values  of 
$1.00  or  more;  and  $.10  per  contract  for 
firms.  The  revised  schedule  does  not 
apply  to  VLE  options. 

The  PHLX  states  that  the  revised 
index  option  transaction  value  charges 
are  more  reflective  of  the  PHLX's  cost  of 
conducting  business,  including  the 
support  of  the  computation  and 
dissemination  of  respective  index 
values  to  market  participants.  The  PHLX 
states  that  the  proposal  presents  a  fee 
structure  designed  to  be  more  reflective 
of  the  actual  cost  of  supporting  the 
index  options  traded  on  the  PHLX.  In 
addition,  the  PHLX  states  that  the 
revised  index  option  transaction  value 
charges  are  competitive  with  the  rales 
charged  by  the  other  options  market 
centers  and  substantially  correspond  lo 
the  existing  charges  for  PHLX  VLE 
options. 

The  PHLX  believes  that  the  proposal 
is  consistent  with  Section  6(b)  of  the 
Act,  in  general,  and,  in  particular,  wiih 
Section  6(B)(4),  in  that  it  provides  for 
the  equitable  allocation  of  reasonabl^^ 
dues,  fees  and  other  charges  among  its 
members  and  other  |)ersons  using  the 
Exi;hange's  facilitie*,. 
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Margaret  H.  McFarland. 

Deputy  Secretary. 

|FR  D(x;.  94-145;n  Filed  6-14-94;  8:45  ami 
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Self-Regulatory  Organizations; 
Applications  for  Unlisted  Trading 
Privileges;  Notice  and  Opportunity  for 
Hearing;  Philadelphia  Stock  Exchange, 
Inc. 

lunoQ.  1994. 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
("Commission")  pursuant  to  Section 
1 2(0(1  ){B)  of  the  Securities  Exchange 
Act  of  1934  and  Rulel2f-1  thereunder 
for  unlisted  trading  privileges  in  the 
following  ,se<-.urities: 

Stephan  Company 
Common  Stock.  S.Ol  Par  Vaiu«  (File  No.  7- 
12503) 
NorAm  Energy  Corporation 
.?;i.00  Conv.  Exchangeable  Preferred  .StiKik. 
Serie.s  A  (File  No.  7-12504) 
BIytii  industries.  Inc. 
Common  Stock,  S.02  Par  Value  (File  No.  7- 
12505) 
Gnipo  Industrial  Maseca  S.A.  de  C.V. 
American  depositarv  Shares.  No  Par  Value 
(File  No.  7-12506) 
Morgan  Stanley  Global  Opportunities  Bond 
Fund,  Inc. 
Common  Stock.  S.Ol  Par  Value  (File  No.  7- 
12507) 
Beacon  Properties  Coqwration 
C;ommon  Stock.  S.Ol  Par  Value  (File  No.  7- 
12508) 
Ki.puhlic  New  York  Corporation 
Uep.  Shares  each  Representing  'Ath  of  a 
■  share  of  Adj.  Rate  Cum.  Pfd.  .Stock  .S<;ries 
D  (File  No.  7-12509) 
Mikasa.  Inc. 
C.i)mmon  Sf(«.k.  S.Ol  Par  Value  (File  No.  7- 
12510) 
AltTt  Centre.  Inc. 
Q)mmon  Stock.  SOI  Par  Value  (File  No.  7- 
12511) 
Alert  Centre.  Inc. 

Purcha.se  W;irrants  (File  No.  7-12512) 
.'Xtlantis  Group.  Inc. 
Class  A  Common  stock.  S.Ol  Par  Valui» 
(File  No.  7-12513) 
Ban::c)C)'Higgins 
A.Tierlcan  Depositary  Shares  Each 
Representing  Six  Shares  of  Common 
Stock.  No  Par  Value  (File  No.  7-12514) 
f.S.  Delivery  Systems.  Inc. 
(>)mmon  Stock.  SOI  Par  Value  (File  No.  7- 
12515) 
Digital  Communications  Technology 
Corporation 
Cximmon  st«K:k,  S.Ol  Par  Value  (File  No.  7- 
12516) 
(Citicorp 
Dep.  Shares  Each  Representing  Vi.ith.  of  a 
stiare  of  Adj.  Rate  Cum.  Pfd.  St(K;k  (File 
No.  7-12517) 

These  .securities  are  listed  and 
registered  on  one  or  more  other  national 
.securities  exchanges  and  are  reported  in 


the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  June  30.  1994, 
written  data,  views  and  arguments 
concerning  the  above-referenced 
application.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  w  ith  the  Secretary  of  the 
Securities  and  Exchange  Commission. 
450  5th  Street,  NW.,  Washington.  DC 
20549.  Following  this  opportunity  for 
hearing,  the  Commission  will  approve 
the  application  if  it  finds,  based  upon 
all  the  information  available  to  it.  that 
the  extensions  of  unlisted  trading 
privileges  pursuant  to  such  applications 
ore  consistent  with  the  maintenance  of 
fair  and  orderly  markets  and  the 
protection  of  investors. 

For  the  Commission,  by  tlic  Division  of 
Market  Regulation,  pursuant  tt)  delegated 
authority. 
Jonathan  C.  Katz. 
Snretary 
IFR  Doc.  94-14532  Filed  &-14-94:  8:45  ami, 
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[Rel.  No.  IC- 20347;  812-8956] 

Liberty  All-Star  Equity  Fund,  et  al.; 
Notice  of  Application 

)une8.  1994. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  application  for 

exemption  under  the  Investment 

Company  Act  of  1940  (the  "Act"). 

APPLICANTS:  Liberty  All-Star  Equity 
Fund  ("All-Slar")  and  Liberty  Asset 
Management  Company  ("LAMCO").  on 
behalf  of  theni.selves  and  present  and 
future  suh-advi.sers  of  All-Star. 
RELEVANT  ACT  SECTIONS:  Conditional 
order  required  under  section  6(c)  for  an 
exemption  from  section  15(a)  of  the  At:t. 
SUMMARY  OF  APPLICATION:  Applicants 
request  an  order  amending  an  existing 
order  that  permits  LAMCO  to  hire  and 
fire  sub-advisers  for  All-Star,  and  delay 
shareholder  approval  of  the  subadvisory 
contracts  until  All-Star's  ne.xt  annual 
meeting  of  shareholders.  The  amended 
order  would  exlend  that  relief  .so  that, 
in  the  event  of  an  "assignment."  as  that 
term  is  defined  in  section  2(a)  (4)  of  the 
Act.  of  a  subadvisory  agreement,  the 
parties  could  enter  into  a  new 
subadvisory  agreement  and  delay 
shareholder  approval  until  All-Star's 
next  annual  meeting  of  .shareholders. 
FILING  DATE:  The  application  was  filed 
on  April  25.  1994. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  Iw 
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issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on  July 
5. 1994,  and  should  he  accompanied  by 
proof  of  service  on  the  applicants,  in  the 
form  of  an  affidavit  or,  for  lawyers,  a 
certificate  of  service.  Hearing  requests 
should  .state  the  nature  of  the  writer's 
interest,  the  reason  for  the  request,  and 
the  issues  contested.  Persons  who  wish 
to  be  notified  of  a  hearing  may  request 
notification  by  writing  to  the  SEC's 
Secretary. 

ADDRESSES:  Secretar\',  SEC,  4.50  Fifth 
Street,  NVV.,  Washington.  DC  20549. 
Applicants,  Federal  Reserve  Plaza, 
Boston.  Massachusetts,  02210. 
FOR  FURTHER  INFORMATION  CONTACT: 
Fran  PoUack-Matz.  Senior  Attorney,  at 
[102]  942-0570.  orC.  David  Messm'an. 
IJranch  Chief,  at  (202)  942-0564  (Office 
of  Investment  Company  Regulation, 
nivision  of  Investment  Management). 
SUPPLEMENTARY  INFORMATION:  The 
Following  is  a  summarv-  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Branch. 

Applications'  Representations 

1.  All-Star  is  a  ciosed-end  diversified 
management  investment  company. 
i.AMCO  if.  £  registered  investment 
advi.serand  an  indirect  wholly-owned 
subsidiary  of  Liberty  Financial 
Companies,  Inc.  {•LFC").  LFC  is  an 
indirect  wholly-owned  subsidiary  of 
Liberty  Mutual  Insurance  Company. 

2.  All-Star  employs  a  multi-manager 
nietliodology  of  portfolio  management. 
It  allocates  its  investment  portfolio  on 
uu  approximately  equal  basis  among 
several  independent  investment 
management  firms  ("Sub-Advisers") 
sele<;ted  and  recommended  by  LAMCO 
based  on  specific  criteria,  including  a 
sufficient  diversity  and  breadth  of 
investment  styles."  None  of  the  Sub- 
Advisers  have  any  affiliation  with  All- 
Star  or  LAMCO  other  than  as  Sub- 
Adviser. 

3.  All-Star  and  LAMCO  received  an 
order  that  permits  LAMCO  to  hire  and 
fire  Sub-Advisers  for  All-Star  and  to 
delay  shareholder  approval  of  such 
subadvi.sor>'  agreements  until  All-Star's 
next  annual  meeting  of  shareholders 
("Order").*  Applicants  reaffirm  all  of 
the  representations  made  in  the  original 
application,  as  amended,  for  the  Order. 


'  Investment  Company  Act  Reloase  Nos  ]043(i 
(April  27. 1993)  (notice)  and  If>491  (M.iv  25.  lW;i) 
(order). 


4.  All-Sfar  and  LAMCO  seek  to  amend 
the  Order  so  that,  in  addition  to  the 
relief  granted  by  the  Order,  in  the  event 
of  a  sale  of  assets,  merger  or  transfer  of 
voting  securities  of  a  Sub-Adviser  or 
other  transaction  constituting  an 
"assignment,"  as  that  term  is  defined  in 
section  2(a)(4)  of  the  Act.  of  All-Star's 
subadvi.sory  agreement  with  that  Sub- 
Adviser.  All-star.  LAMCO,  and  that 
Sub-Adviser  or  its  successor  could  enter 
into  a  new  subadvisory  agreement  and 
delay  shareholder  approval  of  such 
agreement  until  All-Star's  next  annual 
meeting  of  shareholders. 

Applicants'  Legal  Analysis 

1.  Section  15(a)  makes  it  unlawful  for 
any  person  to  act  as  an  investment 
adviser  to  a  registered  investment 
company  except  pursuant  to  a  written 
contract,  whether  with  such  registered 
company  or  with  an  inve.stment  adviser 
of  such  registered  company,  which  has 
been  approved  by  the  voteof  a  majority 
of  the  outstanding  voting  set;urities  of 
such  registered  company  and  which 
precisely  describes  all  compen.sation  to 
be  paid  thereunder. 

2.  Section  15(a)  (4)  al.so  requires  that 
tlie  investment  advisor},'  contract 
provide,  in  substance,  for  its  automatic 
termination  in  the  event  of  its 
assignment.  "Assignment"  is  defined  in 
section  2  (a)  (4)  to  include  any  direct  or 
indirect  transfer  of  a  contract  by  the 
assignor,  or  of  a  controlling  block  of  the 
assignor's  outstanding  voting  securities 
by  a  security  holder  of  the  assignor. 

.'^.  Rule  15a-4  permits  an  investment 
adviser  to  an  investment  company  to  act 
under  an  agreement  not  approved  by 
shareholders  for  up  to  120  days  after  tlie 
terminations  of  an  investment  advisory 
agreement  by  an  event  (other  than  by  an 
assignment  I  y  an  investment  adviser  in 
connection  with  which  such  investment 
adviser,  or  a  controlling  person  thereoT. 
directly  or  indirectly  receives  money  or 
other  benefit)  described  in  paragraphs 
(3)  and  (4)  of  section  15(a)  of  the  Act  or 
by  failure  to  renew  such  contract.  Rule 
15a-4  does  not  provide  adequate  relief 
to  All-Star  because  All-Star  is  seeking  to 
delay  a  shareholder  vote  in  the  event 
that  a  change  in  a  Sub-Adviser  occurs  as 
the  result  of  an  "assignment"  in  which 
an  investment  adviser  (;.e.,  the  Sub- 
Adviser)  rec-eives  an  economic  benefit. 
4.  Applicants  assert  that  because  of 
the  lack  of  affiliation  between  LAMCO 
and  the  Sub-Adv#;ers  (unlike 
conventionally  .structured  single- 
manager  inve.stment  companies), 
LAMCO  has  no  interest  other  than  the 
efficient  and  effective  functioning  of 
All-Star's  multi-manager  methodology- 
and  the  enhanc-ement  of  All-Star's 
investment  performance  when 


recommending  the  replacement  or 
addition  of  a  Sub-Adviser.  Applic:ants 
represent  that  neither  LAMCO  nor  anv 
of  its  affiliates  will  be  parties  to  the 
acquisition  or  other  transaction  giving 
rise  to  the  termination  and  assignment 
of  the  subadvisory  agreement  or  receive 
any  economic  benefit  in  coiuiection 
with  such  transaction. 

5.  Applicants  believe  that  the  SEC 
excluded  assignments  in  which  the 
investment  adviser  receives  an 
economic  benefit  from  the  exemption 
provided  by  rule  15a-4  because  such 
assignments  are  reasoncblv  foreseeable. 
Applicants  .state  that  LAMCO  has  no 
affiliation  with  All-Stars  Sub-Advisers 
and  has  no  control  or  influence  over  the 
timing  of  possible  transft.-rs  of 
controlling  interests  in  them  or  other 
transactions  that  may  result  in  technical 
assignment  and  tennination  of  their 
subadvisory  agrpements  with  Ali-Star. 

fi.  Section  6U.)  authorizes  the 
Conmiission  lo  exempt  persons  or 
transactions  from  the  provisions  of  the 
Act  to  the  extent  that  such  exemptions 
are  appropriate  in  the  public  interest 
and  consistent  with  the  protection  of 
investors  and  the  policies  and  purposes 
fairly  intended  by  the  policies  and 
provi.«ions  of  the  Act.  Applicants  suhn:ii 
that  the  requested  amendment  to  the 
exemption  from  section  15(a)  of  the  Ad 
granted  by  the  existing  Order  would  be 
consistent  with  the  sland.ards  .set  tonh 
in  st>ction  6(c)  of  the  Act  and  would  \>v 
in  the  best  interests  of  A!l-St.ir  and  IN 
shareholders. 

Applicants'  Condilions 

Applicants  agree  that  anv  order 
granting  the  requested  relief  shall  be 
subject  to  the  following  conditions: 

1.  Each  new  subadvisory  agrpement 
will  be  submitted  for  ratificatio''  .uid 
approval  to  the  vote  of  All-Star  s 
shareholders  no  later  than  at  the 
regularly  scheduled  annual  meeting  of 
shareholders  of  All-Star  next  following 
the  effective  date  of  the  new  agreement, 
and  its  continuance  after  such  meeting 
will  be  conditioned  on  approval  bv  the 
required  majority  vote  of  such 
shareholders. 

2.  All-Star  will  continue  to  hold 
annual  meetings  of  its  shareholders, 
whether  or  not  required  to  do  so  by  the 
rules  of  the  New  York  Stock  Exchange. 
Inc.  or  otherwise. 

3.  The  trustees  of  All-Star,  in  addition 
to  approving  the  new  subadvisory 
agVeement  in  accordance  with  the 
requirements  of  .section  15(c)  of  the  .\c\. 
will  specifically  determine  that  entering 
into  a  subadvisory  agreement  with  the 
new  or  additional  Sub-Adviser  ni 
advance  of  the  next  regular  annual 
meeting  ofshareholders  of  All-Star  and 
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passed  on  to  All-Star  an 
shareholders  through  a 
voluntary  reduction  in  f 
management  fee  pavabh 
lj\MCO. 

7.  The  appointment  u 
Adviser  will  be  annoum 
release  promptly  follow! 
action  referred  to  in  con 
and  a  notice  of  the  new 
agreement,  together  wit^ 
of  the  new  Sub-Adviser, 
included  in  All-Star's 
shareholders. 

8.  LAMCO  will  provi d 
management  and  admini 
services  to  All-Star,  incl 
supervisory  responsibili 
general  management  anc 
ail  of  All-Star's  securitiei 
subject  to  All-Star's  inv 
objectives  and  policies  a 
directions  of  All-Star's  T 
particular,  LAMCO  will 
overall  investment 
strategies  for  All-Star,  (ji 
All-Stars  Trustees  inv 
management  firms  for  a 
replacement  as  All-Siar  5 
(iii)  allocate  and  realloca 
portfolio  assets  among  th 
Advisers,  and  |iv)  monitc 
the  investment  performa 
Advisers,  including  thei 
with  All-Star's  investme 
policies  and  restrictions. 

9.  LAMCO  or  the  Sub-, 
successor  Sub-Adviser) 
incremental  cost  of  incJu 
propos.",l  to  approve  or  d 
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new  subadvisory  agreement  in  the  proxy 
material  for  the  next  annual  meeting  of 
All-Star's  shareholders. 

For  tlv-^  SEC,  by  the  Division  of  Investment 
Management,  under  delegated  aiithiirity. 
Margaret  H.  McFarland, 
Deputy  Secretory. 

|FR  D()(;.  94-14476  Filod  &-14-fl4:  8:45  am| 
BILUNG  CODE  8010-01-M 


[Release  No.  IC-20345;  812-8270] 

The  Variable  Annuity  Life  Insurance 
Company  et  al. 

Ii;ne8,  1994. 

AGENCY:  Securities  and  Exchange 
Commission  (the  "SEC"  or 
"Commission"). 

ACTION:  Notice  of  application  for 
exemptions  under  the  Investment 
Company  Act  of  1940  (the  "1940  Act"). 

APPLICANTS:  The  Variable  Annuity  Life 
Insurance  Company  ( "VALIC"), 
Separate  Account  A  of  The  Variable 
Annuity  Life  In.surance  Company  (the 
"Account"),  any  other  separate  accoimt 
established  by  VALIC  in  the  future  to 
support  certain  variable  annuity 
contracts  issued  by  VALIC  ("Other 
Account";  together  v.iih  the  Account, 
the  "Separate  Account,"  unless  the 
context  otherwise  requires),  and  The 
Variable  Annuitv  Marketing  Companv 
CVAMCO"). 

RELEVANT  1940  ACT  SECTfONS:  Order 
requested  under  section  6(c)  under  the 
1940  Act  for  exemptions  from  sections 
22(e),  26(a)(2)(C).  27(c)(]).  27(c)(2),  and 
27(d). 

SUMMARY  OF  APPLICATION:  Applit  ants 
seek  an  o.'-dcr  to  permit  (a)  the 
deduction  of  a  mortality  and  expense 
risk  charge  from  the  assets  of  the 
Account  in  connection  with  the  offering 
of  certain  variable  annuity  contracts  and 
from  any  Other  Account  that  offers 
variable  annuity  contracts  that  are 
similar  in  all  material  respects  to 
contracts  offered  by  the  Account,  and 
(b)  the  Account  and  the  Other  At  counts 
to  comply  with  redeemability 
restrictions  imposed  by  the  Optional 
Reti.-ement  Program  of  the  State 
University  System  of  Florida  ("Florida 
ORP")  as  administered  by  the  Division 
of  Retirement  of  the  Florida  Department 
of  Management  Services  ("Retirement 
Division"),  in  connection  with  the 
proposed  offering  of  certain  variable 
annuity  contracts  by  the  Account  and 
the  proposed  offering  by  any  Other 
Account  of  contracts  similar  in  riil 
material  respet;ts  to  those  offered  by  the 
A(.fount. 


FILING  DATES:  The  application  was  filed 
on  February  14, 1994  and  amended  on 
April  20.  1994  and  June  3,  1994. 
HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  Application  will  be 
issued  unless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  by  writing  to  the  SEC's 
Secretary'  and  serving  Applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  must  be  received 
by  the  SEC  by  5:30  p.m.  on  July  5, 1994. 
and  must  be  accompanied  by  proof  of 
service  on  Applicants  in  the  form  of  an 
affidavit  or,  for  lawyers,  a  certificate  of 
service.  Hearing  requests  should  state 
the  nature  of  the  writer's  interest,  the 
reasons  for  the  request,  and  the  issues 
contested.  Persons  may  request 
notification  of  a  hearing  by  writing  lo 
the  SEC's  Secretary. 
ADDRESSES:  Secretary.  SEC,  450  Fifth 
Street  NVV.,  Washington,  DC  20549. 
Applir.nnts,  2929  Allen  Parkv.av.  P(). 
Box  3206,  Houston,  Texas  77019. 
FOR  FURTHER  INFORMATION  CONTACT:  C. 
Christopher  Sprague,  Senior  Staff 
Attonu  y,  at  (202)  942-0670,  or  Michael 
V.  Wihie,  Special  Counsel,  at  (202)  941.'- 
0670,  Office  of  Insurance  Products, 
Divi.sion  of  Investment  Management. 
SUPPLEMENTARY  INFORMATION:  The 
foiloxvingisa  summary  of  the 
application.  The  complete  application  is 
available  for  a  fee  from  the 
Commission's  Public  Reference  Brant. h. 

Applicants'  Representations 

1.  VALIC  is  a  stock  life  insurance 
company  organized  under  the  laws  of 
the  State  of  Texas  as  the  successor  to 
Variable  Annuity  Life  Insurance 
Company  of  America,  a  District  of 
Columbia  life  inrurance  company 
organized  in  1955.  VALIC  transacts 
business  in  all  50  states  and  the  Di.stricl 
of  Columbia,  and  has  total  assets 
exceeding  $20  billion.  VALIC  is  an 
indirect  wholly-owned  subsidiary  oi 
Am.erican  General  Corporation,  a  Texas 
corporation.  VALIC  serves  as  sponsor 
and  depositor  of  the  Account.  It  also 
serves  as  the  investment  adviser  of 
American  General  Series  Portfolio 
Company  (the  "Series  Company"),  a 
diversified,  open-end  management 
investment  company  registered  under 
the  1940  Act.  Shares  of  the  Series 
Company  are  purchased  by  divisions  of 
the  Account.  VALIC  may  establish  one 
or  more  Other  Accounts  in  the  future, 
for  which  it  will  serve  as  sponsor  and 
depositor. 

2.  The  Account  is  a  segregated  assit 
account  of  VALIC.  It  was  established 
under  the  Texas  Insurance  Code  on 
April  18,  1979,  pur-^uant  to  a  resolutioii 
of  VALICs  Board  ol  Directors,  The 


Account  is  registered  with  the 
Commission  as  a  unit  investment  trust. 
That  portion  of  the  assets  of  the  Account 
equal  to  the  reserves  and  other  contract 
liabilities  of  the  Account  is  not 
chargeable  with  liabilities  arising  out  of 
any  other  business  VALIC  may  conduct. 
Any  income,  gains  or  losses,  realized  or 
luirealized,  from  assets  allocated  to  the 
Account  are  credited  to  or  charged 
against  the  Account  without  regard  to 
other  income,  gains  or  los.ses  of  VALIC. 
The  Account  currently  funds  forms  of 
variable  annuity  contracts  that  are 
offered  by  VALIC  (the  "Existing 
Contracts").  VAUC  recently  registered 
certain  new  forms  of  variable  annuity 
contracts  (the  "Account  Contracts")' 
funded  by  the  Account.  The  exemptions 
requested  with  respect  to  the  operation 
of  the  Florida  ORP  and  the  mortality 
and  expense  risk  charge  would  apply  to 
the  Account  Contracts  issued  by  the 
.•\ccount.  to  contracts  offered  by  the 
Account  on  a  basis  that  is  similar  in  all 
material  respects  to  the  basis  on  which 
the  Account  Contracts  are  offered  (the 
"Other  Contracts":  together  v^'ith  the 
Account  Contracts,  the  "Contracts," 
unless  the  conte.xt  otherwise  requires), 
and  to  Other  Contracts  issued  bv  Other 
.Accounts. 

3.  The  Account  is  subdivided  into 
several  divisions,  each  of  which  invests, 
or  will  invest,  solely  in  the  shares  of  a 
mutual  fund.  In  each  case,  the  mutual 
fund  will  be  a  diversified,  open-end, 
management  investment  company 
registered  under  the  1940  Act,  shares  of 
which  are  registered  under  the 
Securities  Act  of  1933.  VAUC  serves  as 
investment  adviser  to  the  Series 
Com.pany  but  doer,  not  advise  certain 
other  underlyi.ng  mutual  funds  that  .sell 
their  shares  to  the  Account.  At  a  later 
date,  VALIC  may  determine  to  create 
one  or  more  additional  or  replacement 
divisions  of  the  .'\ccount  to  invest  in 
mutual  funds  or  portfolios  thereof  that 
may  now  or  in  the  future  be  available. 
Similariy,  divisions  may  be  combined  or 
eliminated  from  time-to-time. 
Applicants  request  that  any  order  the 
Commission  i.ssues  in  response  to  this 
Application  be  deemed  to  apply  under 
any  such  circumstances. 

4.  VAMCO  is  a  wholly-owned 
subsidiary  of  VALIC.  It  will  be  the 
principal  underwriter  of  the  Account 
Contracts.  VAMCO  is  the  principal 
underwriter  of  the  E.xisting  Contracts. 
VAMCO  may  act  as  principal 
underwriter  for  any  Other  Contracts 
issued  by  VAUC  in  the  future.  VAMCO 
is  registered  with  the  Conninission  as  a 
broker-dealer  under  the  Securities 
Exchange  Act  of  1934,  and  is  a  member 
of  the  National  Association  of  Securities 
f  tealers.  Inc. 


5.  The  Contracts  are  designed  to 
provide  benefits  under  retirement 
programs  that  qualify  for  favorable  tax 
defeired  treatment  under  the  Internal 
Revenue  Code  of  1986,  as  amended  (the 
■'Code');  they  may  also  be  used  to 
provide  retirement  benefits  on  a  non-tax 
deferred  basis.  The  Contracts  will  be 
offered  in  group  and  individual  form,  on 
an  im.mediate  and  deferred  annuity 
basis.  The  initial  and  subsequent 
purchase  payments  for  a  periodic 
payment  Contract  must  be  at  least  $30. 
For  single  payment  Contracts,  the 
minimum  purchase  payment  is  $1,000 
for  each  annuitant.  VALIC  n.ay  waive 
these  minimum  payment  requirements 
vv  here  one  purchaser,  such  as  an 
employer,  purchases  a  number  of 
Contracts.  Purchase  paj-ments  under  the 
Contracts  are  accumulated  before 
retirement,  and  annuity  benefits  are 
received  after  retirement,  on  a  variable 
basis  through  u.se  of  the  Separate 
Account. 

B.  VAUC  proposes  to  receive 
compen.sation  for  assuming  certain 
mortality  and  expense  risks  under  the 
Account  Contracts  by  deducting,  from 
the  assets  of  the  Separate  Account,  daily 
asset  charges  for  such  risks.  VAUC  will" 
assume  several  mortaiitv  risks  under  the 
Account  Contracts.  First.  VAUC  will 
assume  a  mortality  risk  by  its 
contractual  obligation  to  pay  a  death 
benefit  to  the  beneficiary  if  the 
annuitant  under  an  Account  Contract 
dies  during  the  accumulation  period. 
Generally  speaking,  the  Account 
Contracts  provide  a  death  benefit  that  is 
guaranteed  to  be  the  greater  of  the 
accumulation  value  under  the  Account 
Contract  or  the  sum  of  the  purchase 
paym.ents,  less  withdrawals,  plus,  if  the 
annuitant  dies  before  age  70.  interest  at 
an  annual  rate  of  3%.  Thus,  VALIC 
assumes  the  risk  that  the  annuitant  may 
die  during  the  accumulation  period  at  a 
time  v.'hen  the  death  benefit  guaranteed 
by  the  Account  Contract  may  be  higher 
than  the  accumulation  value.  Second. 
VALIC  will  assume  a  mortality  risk 
arising  from  the  fact  that  the  Account 
Contract  does  not  impose  any  surrender 
charge  on  the  death  benefit,  third. 
VALIC  will  a.ssume  an  additional 
mortality  risk  by  its  contractual 
obligation  to  continue  to  make  anr.uiiv 
payments  for  the  ejitire  life  of  the 
annuitant  under  annuity  options 
involving  life  contingencies.  This 
assures  each  annuitant  that  neither  the 
annuitant's  ov\ti  longevity  nor  an 
improvement  in  life  expectancy 
generally  will  have  an  adverse  effect  on 
the  annuity  payments  received  under  an 
Account  Contract  and  relieves  the 
annuitant  from  the  risk  of  outliving  the 


amounts  accumulated  for  retirement.  At 
the  same  time.  VALIC  assumes  the  rLsk 
that  annuitants  as  a  group  will  live  a 
longer  time  than  VALICs  annuity  tables 
predict,  which  would  require  VALIC  to 
pay  out  more  in  annuity  income  than  it 
planned.  Fourth.  VALIC  will  assume  an 
additional  mortality  risk  under  its 
annuity  purchase  rate  tables  which  are 
guaranteed  for  the  life  of  an  Account 
Contract.  The  tables  contained  in  the 
Account  Contracts  are  based  on  the 
1983  TABLE  A  annuity  table  and.  for 
variable  annuity  options,  assumed 
interest  rates  of  3%.  3'  ;i%.  4'/^%  and 
5%,  respectively. 

7.  In  addition  to  mortaiitv  risks, 
VALIC  will  assume  an  expense  risk 
under  the  Account  Contracts.  This  is 
because  the  maintenance  charge, 
described  below,  deducted  under  the 
Account  Contracts  to  cover 
administrative  expenses  is  not  expe(:te<l 
to  be  sufficient  to  cover  the  expen'«?s 
actually  incurred.  Administrative 
expenses  include  such  costs  as 
processing  purcha.se  payments,  annuity 
payments,  surrenders  and  transfers; 
furnishing  confirmation  notices  and 
periodic  reports;  calculating  mortality 
and  expense  risk  charges;  preparing 
voting  materials  and  tax  reports; 
updating  the  regi.stration  statement  for 
the  .Account  Cont.'acts;  and  actuarial 
and  other  expense.s. 

8.  In  order  to  receive  (.ompensation 
for  assuming  these  mortality  and 
expense  risks,  V.ALIC  will  a'ssess  ea<:h 
division  of  the  Account  a  daily  charge 
for  mortahty  and  expen,se  risks  at  an 
annual  aggregate  rate  of  not  less  than 
1.00%  nor  more  than  1.25%.  Under  the 
Account  Coniracts,  .80%  of  the  annua! 
charge  will,  in  the  case  of  each  division, 
be  allocated  to  the  mortality  risks  that 
V.ALIC  will  asvsume.  With  respeci  to 
divisions  that  purchase  shares  of  an 
investment  portfolio  of  the  Series 
Company,  for  which  VALIC  senes  as 
investment  adviser  ("Inside  Funds"), 
the  exptinse  risk  component  of  that 
charge  is  .20%;  as  to  divisions  that 
purchase  shares  of  a  mutual  fund,  or  a 
series  iherecf,  for  which  VALIC  does  not 
serve  as  investment  advi.ser  (" VVrapfjed 
Funds"),  the  expense  risk  component  is 
.45%.  VALIC  earns  an  advi.sory  fee  in 
connection  with  its  responsibilities  as 
investment  adviser  to  the  Series 
Company,  the  proceeds  of  whicJi  are 
deposited  in  VALICs  general  account. 
General  obligations  of  VALIC,  including 
any  expenses  incurred  for  administering 
the  Account  Contracts  that  exceed 
revenues  from  the  fixed  maintenance 
charge,  are  funded  from  VALICs  gen«^ml 
account.  The  additional  revenues 
generated  from  VALICs  investment 
advisory  activities  with  regard  to  the 
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Inside  Funds  thereby  red 
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of  administering  the  Aa 
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investments  in  divisions 
Wrapped  Funds.  Because 
experiences  less  risk  to  t 
depend  on  revenues  from 
advisory  activities,  with 
investments  in  divisions 
Inside  Funds,  it  is  able  to 
lower  expense  risk  charge 
divisions  than  to  the  divi 
in  Wrapped  Funds. 

9.  Under  the  terms  of 
Contrarts,  the  mortality  a 
ri.sk  charge  is  Hxed  and  m 
increased  by  VALIC.  The 
Contract  provides  that  it 
changed  by  VALIC.  subjet  t 
regulatory  requirements,  i 
notice  to  the  owner  of  the 
Contract.  However,  any  d 
only  apply  to  individuals 
participants  under  the  gr 
Contract  after  the  effectiv« 
chance.  Purchase  pay  men 
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risks,  described  above,  ha 
charge  in  effect  before  the 
Although  the  group 
also  provides  tJiat  V.ALIC 
discretion  and  upon  noti 
prohibit  new  participants, 
continue  to  assume  the  m 
expense  risks,  described 
respett  to  existing  partici 
purchase  payments,  inclu 
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Account  Contract. 

10.  If  the  mortality  and 
charge  is  insufficient  to 
expenses  and  costs  assum 
will  be  borne  by  VALIC 
the  amounts  deducted  froiti 
mortality  and  expense  risk 
more  than  sufficient,  the 
profit  to  VALIC.  VAUC  d 
to  earn  a  profit  from  that 
mortality  and  expense  risk 
is  for  the  expense  risk.  It 
expect  to  derive  a  profit  fn  i 
mortality  risk  charge.  To 
the  surrender  charge,  desc 
is  insufficient  to  cover  the 
of  distribution,  the  expen 
paid  from  VALIC's  general 
assets,  which  will  include 
derived  from  the  mortality 
risk  charge. 

11.  No  front-end  sales  c 
imposed  when  purcha.se  ,.. 
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applied  under  the  Account  Contracts. 
However,  a  surrender  charge  may  be 
assessed  if  the  Account  Contract  is 
surrendered,  or  a  partial  surrender  or 
withdrawal  is  made.  The  surrender 
charge  is  5%  of  (a)  the  amount  of  the 
preceding  60  months'  purchase 
payments  being  withdrawn,  or  (b)  the 
amount  withdrawn,  whichever  is  less. 
For  purposes  of  the  charge,  withdrawals 
are  treated  as  withdrawals  of  purchase 
payments  before  any  earnings,  and  the 
most  recent  purchase  payments  are 
treated  as  being  withdrawn  first.  The 
amounts  obtained  from  the  surrender 
charge  will  be  used  to  help  defray 
expenses  incurred  in  of  the  sale  of  the 
Account  Contracts,  including 
commissions  and  other  promotional  or 
distribution  expenses  assot,iated  with 
the  printing  and  distribution  of 
prospect u.ses  and  sjiles  literature.  The 
surrender  charge  is  waived  under 
certain  circumstances. 

12.  The  maintenance  charge  to  be 
assessed  under  each  Account  Contract 
will  be  an  annual  charge  of  $15, 
deducted  in  quarterly  installments  in 
each  quarter  during  which  amounts  are 
(  red i ted  to  any  variable  investment 
option.  The  charge  will  be  deducted  at 
the  end  of  the  c  alender  quarter,  and  at 
the  time  of  any  surrender  of  the  Account 
Contract  or  transfer  of  all  of  such 
accumulation  values  to  a  fixed  intere.st 
option.  The  maintenance  charge  may  be 
waived  or  reduced  uniformly  on  all 
Account  Contracts  issued  under  certain 
plans  or  arrangements  which  are 
expected  to  result  in  administrative  cost 
savings.  The  maintenance  charge  is 
guaranteed  not  to  increase  over  the  life 
of  an  Account  Contract. 

13.  Under  Contracts  subject  to  a 
premium  tax.  the  amount  of  the  tax  may 
be  deducted,  either  from  purchase 
payments  when  received,  or  from  the 
amount  applied  to  effect  any  annuity  at 
the  time  annuity  payments  commence, 
depending  on  applicable  law.  Premium 
taxes  ranging  from  zero  to  3%  are 
currently  imposed  by  certain  states  and 
municipalities  on  purchase  payments 
made  under  the  Contracts.  VALIC  will 
not  make  a  profit  on  premium  taxes. 

14.  The  Florida  ORP  is  a  defined 
contribution  plan  designed  to  provide 
retirement  and  death  benefits  to 
participants  through  individual  or  group 
annuity  contracts,  which  may  be  fixed 
or  variable,  or  combination  fixed  and 
variable.  The  Florida  ORP  is  available  to 
certain  faculty  members  within  the  State 
Upiversity  System  of  Florida  (the 
"Florida  University  System"),  as  well  as 
to  persons  holding  certain 
administrative  and  professional  staff 
positions  within  the  Florida  University 
System  (collectively,  "Eligible 


Employees"  or  "Participants ').  The 
Florida  ORP  is  an  alternative  to  the 
Florida  Retirement  System,  a  defined 
benefit  retirement  plan,  and  Eligible 
Employees  have  the  option  of 
participating  in  the  Florida  Retirement 
System  or  the  Florida  ORP.  A  statutory 
presumption  deems  any  employee  who 
becomes  eligible  to  participate  on  or 
after  January  1,  1993  to  have  elected  to 
participate  in  the  Florida  ORP.  unless 
such  employee  specifically  elects 
membership  in  the  Florida  Retirement 
System. 

15.  Under  the  Florida  ORP,  the 
universities  in  the  Florida  University 
System  provide  for  employee  retirement 
benefits  by  contributing  a  percentage  of 
each  Participant's  gross  compensation 
regardless  of  service  to  purchase  an 
annuity  when  the  employee  retires.  The 
Retirement  Division  designates 
companies  from  which  annuity 
contracts  may  be  purchased  under  tht' 
Florida  ORP.' 

16.  Participants  in  the  Florida  ORP 
may  themselves  contribute,  by  way  of 
salary. reduction,  a  percentage  of  their 
respective  gross  compensation  (not  to 
exceed  the  percentage  amount 
contributed  by  the  employer).  Payments 
of  Participant  contributions  are  made  by 
the  financial  officer  of  the  employer  to 
the  Retirement  Division,  v.hich  in  turn 
forwards  the  contributions  to  the 
designated  company  cr  companies 
contracting  for  payment  of  benefits  for 
the  Participant  under  the  Florida  ORP. 

17.  The  Retirement  Division  prohibits 
distributions  of  employer  contributions 
under  the  Florida  ORP  to  a  Participant 
on  a  lump  sum  basis  (other  than  upon 
the  Participant's  death)  or  exclusively 
on  the  basis  of  a  penod  certain.  These 
restrictions  apply  only  to  employer 
contributions  and  do  not  limit  access  to 
Participant  contributions.  Participants 
are  also  free  to  transfer  both  employer 
and  Participant  contributions  among  the 
available  fixed  or  variable  investment 
options  and  to  substitute  entirely  a 
qualified  contract  offered  by  any  of  the 
other  companies  designated  under  the 
Florida  ORP. 

18.  In  order  to  offer  the  Contracts 
under  the  Florida  ORP,  the  Contracts, 
with  respect  to  accumulations  based  on 
employer  contributions,  will  provide 
that:  (a)  Benefits  based  on  employer 
contributions  are  payable  only  upon  the 
Participant's  death,  retirement  or 
termination  of  employment  (as  defined 
in  Section  121.021(3)  of  the  Florida 
Statutes);  (b)  benefit  payments  will  not 
be  made  based  solely  on  a  period 
certain;  (c)  accunmlations  based  on 
employer  contributions  are  not  subject 
to  withdrawal  or  surrender  and  may  not 
be  rolled  over  other  than  to  a  de.signaii  J 


company  or  companies  contracting  for 
payment  of  benefits  for  the  Participant 
under  the  Florida  ORP;  and  (d) 
accumulations  are  not  subject  to  loan, 
assignment,  execution  or  attachment. 

Applicants'  Legal  Analysis 

1.  Applicants  respectfully  request  that 
the  Commission,  pursuant  to  section 
6(c)  of  the  1940  Act,  grant  the 
exempticns  from  (a)  sections  26(a)(2)(C) 
and  27  (c)(2)  of  the  1940  Act  in 
connection  with  Applicants'  assessment 
of  a  charge  for  mort.ality  and  expense 
risks  under  the  Contracts,  and  (b) 
sections  22(e),  27(c)(1),  and  27(d)  to  the 
extent  necessary  to  permit  compliance 
with  the  Florida  ORP  as  administered 
by  the  Retirement  Division,  with  respect 
to  the  Contracts.  Applicants  believe, 
based  on  the  grounds  set  out  below,  that 
the  requested  exemptions  meet  the 
.standards  of  section  6(c)  of  the  1940 
Act.  Applicants  believe  that  the  terms  of 
the  relief  requested  with  respect  to  any 
Other  Contracts  funded  by  the  Account 
or  any  Other  Account,  in  the  future,  are 
consistent  with  the  standards 
enumerated  in  section  6(c)  of  the  1940 
Act.  Without  the  requested  relief. 
Applicants  would  have  to  request  and 
obtain  exemptive  relief  in  connection 
with  Other  Contracts  to  the  extent 
required.  Any  such  additional  request 
for  exemption  would  present  no  issues 
under  the  1940  Act  that  have  not 
already  been  addressed  in  this 
Application.  Applicants  submit  that  the 
requested  relief  is  appropriate  in  the 
public  intere.st,  because  it  would 
promote  competitiveness  in  the  variable 
annuity  contract  market  by  eliminating 
the  need  for  VALIC  to  file'redundant 
exemptive  applications,  thereby 
reducing  its  administrative  expenses 
and  maximizing  the  efficient  u.se  of  its 
resources.  The  delay  and  expen.se 
involved  in  having  to  repeatedly  seek 
e.xpemptive  relief  would  impair 
VALIC's  ability  to  effectively  take 
advantage  of  business  opportunities  as 
they  arise. 

2.  Applicants  further  submit  that  the 
requested  relief  is  consistent  with  the 
purposes  of  the  1940  Act  and  the 
protection  of  investors  for  the  .same 
rea.sons.  If  VALIC  were  required  to 
repeatedly  seek  exemptive  relief  with 
respect  to  the  same  issues  addressed  in 
this  Application,  investors  would  not 
receive  any  benefit  or  additional 
protection  thereby.  Indeed,  they  might 
be  disadvantaged  as  a  result  of  VALIC's 
increased  overhead  expenses.  Thus, 
Applicants  believe  that  the  requested 
e.xemption  is  appropriate  in  the  public 
interest  and  consistent  with  the 
protection  of  inve.stors  and  the  purpo.ses 


fairly  intended  by  the  policy  and 
provisions  of  the  1940  Act. 

3.  Sections  26(a)(2)(C)  and  27(c)(2)  of 
the  1940  Act  prohibit  a  registered  unit 
investment  trust,  and  any  depositor 
thereof  or  principal  underwriter  thereof, 
from  selling  periodic  payment  plan 
certificates  unless  the  proceeds  of  all 
payments  (except  such  amounts  as  are 
deducted  for  sales  load)  are  deposited 
with  a  trustee  or  custodian  having  the 
qualifications  prescribed  by  section 
26(a)(1)  of  the  1940  Act  and  are  held 
under  an  agreement  that  provides  that 
no  payment  to  the  depositor  or  principal 
underwriter  shall  be  allowed  except  as 

a  fee,  not  exceeding  such  reasonable 
amount  as  the  Commission  may 
prescribe,  for  bookkeeping  and  other 
administrative  ser\ices. 

4.  VAUC  proposes  to  assess  each 
division  of  the  Separate  Account  with  a 
daily  charge  for  mortality  and  expense 
risks  at  the  aggregate  annual  rates  of  not 
less  than  1.00%  nor  more  than  1.25%. 
Applicants  represent  that  the  levels  of 
the  mort.ality  and  expense  risk  charges 
are  within  the  range  of  industry  practice 
for  comparable  annuity  contracts. 
Applicants  state  that  they  have 
reviewed  publicly  available  information 
regarding  products  of  other  companies 
taking  into  consideration  such  factors  as 
minimum  death  benefit  guarantees, 
guaranteed  annuity  purcha.se  rates, 
administrative  fees,  and  tha  existence  of 
charge  level  guarantees.  Based  upon  this 
review,  Applicants  have  concluded  that 
the  mortality  and  expense  risk  charge  is 
within  the  range  of  charges  determined 
by  industry  practice  for  comparable 
products.  VALIC  represents  that  i*  will 
maintain  at  its  principal  office,  and 
make  available  on  request  to  the 
Commission  and  its  staff,  a 
memorandum  setting  forth  in  detail  the 
variable  annuity  products  analyzed  and 
the  methodology  and  results  of  the 
aforesaid  comparative  review. 

5.  Applicants  acknowledge  that  the 
surrender  charge  may  be  insufficient  to 
cover  all  costs  relating  to  the 
distribution  of  the  Contracts  and  that,  if 
a  profit  is  realized  from  the  mortality 
and  expense  risk  charges,  all  or  a 
portion  of  such  profit  may  be  offset  by 
distribution  expenses  not  reimbursed  by 
the  surrender  charge.  In  such 
circumstances,  a  portion  of  the  mortality 
and  expense  risk  charge  rnight  be 
viewed  as  providing  for  a  portion  of  the 
costs  relating  to  distribution  of  the 
Contracts.  Notwithstanding  the 
foregoing,  VALIC  ha.^  concluded  that 
there  is  a  reasonable  likelihood  that  the 
proposed  distribution  financing 
arrangements  made  with  respect  to  Ihn 
Contracts  will  benefit  the  Separate 
Acciount  and  Contract  owners.  VALIC 


represents  that  it  will  maintain  at  its 
principal  office,  and  make  available  on 
request  to  the  Commission  and  its  staff, 
a  memorandum  setting  out  the  basis  for 
such  conclusion. 

6.  Moreover,  VALIC  represents  that 
the  Separate  Account  will  invest  only  in 
an  underlying  mutual  fund  that 
undertakes,  in  the  event  it  should  adopt 
any  plan  under  Rule  12b-l  under  the 
1940  Act  to  finance  distribution 
expenses,  to  have  such  plan  formulated 
and  approved  by  a  board  of  directors,  a 
majority  of  the  members  of  which  are 
not  "interested  persons"  of  such  fund  ' 
within  the  meaning  of  section  2(a)(19)  of 
the  1940  Act. 

7.  Section  22(e)  of  the  1940  Act 
provides  that  "Inlo  registered 
investment  company  shall  suspend  the 
right  of  redemption,  or  postpone  the 
date  of  paymeiit  or  satisfaction  upon 
redemption  of  any  redeemable  security 
in  accordance  with  its  terms  for  more 
than  .seven  days  after  the  tender  of  such 
security  to  the  company  or  its  agent 
designated  for  that  purpo.se  for 
redemption,"  except  in  certain 
prescribed  circumstances.  Section 
27(c)(1)  of  the  1940  Act  makes  it 
unlawfiil  "for  any  registered  investment 
company  issuing  periodic  payment  plan 
certificates,  or  for  any  depositor  of  or 
underwriter  for  su<-.h  company,  to  sell 
any  such  certificate  unlfjss  such 
certificate  is  a  redfeemahJe  security." 
Section  27(d)  of  the  1940  A(.t  makes  it 
unlawful  "for  any  regi.stered  investment 
company  issuing  periodic  pdyment  plan 
certificates,  or  for  any  depositor  of  or 
underwriter  for  such  company,  to  sell 
any  such  certificate  unless  the 
certificate  provides  that  the  holder 
thereof  may  surrender  the  certificate  at 
any  tine  within  the  first  eighteen 
months  after  the  issuance  (  f  the 
certificate"  and  receive  a  specified 
amount. 

8.  Applicants  requ;  st  the  ex>jnij)tive 
relief  from  sections  22(e).  27(<.)(1)  and 
27(d)  of  the  1940  Act  to  the  extent 
necessary  to  permit  compliance  uith  the 
Florida  ORP,  as  administered  by  tiie 
Retirement  Division  with  respecl  to  the 
Contracts. 

9.  The  e.xemptive  relif'f  retjue^ted 
herein  is  consistent  with  Rule  rjc-7 
under  the  1940  Act,  which  provides 
exemptions  from  sections  22(e),  27(c)(1) 
and  27(d)  of  the  1940  A(  t  for  regi.stered 
separate  accounts,  and  d"positors  of  or 
underwriters  for  such  separate  accounts. 
to  the  extent  neci-ssary  to  permit 
compliance  with  certain  rt-.strictions  on 
red'^mptions  involving  variable  annuity 
contracts  issued  to  certain  employees 
participating  in  the  Texas  Optional 
Retirement  Program  (Texas  ORP '). 
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Retirement  Division,  clea 
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12.  The  legislative 
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statutes  di.scussed  above 
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contract  is  used  for  the  pr 
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Florida  ORP).  were  not 
suggested  by  Applicants. 
rea.sonabIp  in  light  of  the 
participat  .g  in  the  Flori 
addition,  consistent  with 
c:ited  above.  Participants 
transfer  their  account  val 
investment  alternatives 
the  Contracts  (including  t 
alternative  funded  throug 
account  of  VALIC)  and  to 
contracts  of  other  com 
under  the  Florida  ORP 

13.  As  explained  above, 
exemptive  relief  is  substa 
identical  to  that  requested 
in  connection  with  similai 
on  redeemability  imposed 
governing  authorities, 
submit  that  the  relief 
raises  no  novel  issues  of 
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Eligible  Employees,  informing  them  of 
the  restrictions  stated  in  tiie  Florida 
ORP  Contracts.  Applicants  represent 
that  they  will: 

a.  Include  appropriate  dis<;Iosure 
regarding  the  restrictions  on  redemption 
imposed  by  the  Retirement  Division  in 
each  registration  statement,  including 
the  prospectus,  relating  to  the  Contracts 
issued  in  connection  with  the  Florida 
ORP; 

b.  Include  appropriate  disclosure 
regarding  the  restrictions  on  redemption 
imposed  by  the  Retirement  Division  in 
any  sales  literature  used  in  connection 
with  the  offer  of  Contracts  to  Eligible 
Employees; 

c.  Instruct  salespeople  who  solit;it 
Eligible  Employees  to  purchase  the 
Contracts  specificnliy  to  bring  the 
restrictions  on  redemption  imposed  by 
the  Retirement  Division  to  the  atten»ion 
of  the  Eligible  Employees; 

d.  Obtain  from  each  Participant  in  the 
Florida  ORP  who  purchases  a  Contraci. 
prior  to  or  at  the  time  of  such  purchase, 
a  signed  statement  acknowledging  the 
Participant's  understanding:  (i)  of  the 
restrictions  on  redemption  imposed  by 
the  Retirement  Division,  and  (ii)  that 
other  investment  alternatives  are 
available  under  the  Florida  ORP.  to 
which  the  Participant  may  elect  to 
transfer  his  or  her  Contract  values;  and 

e.  Include  in  any  registration 
.statement  filed  in  conneciion  with  the 
Contracts  a  representation  that  this 
exemptive  application  is  being  relied 
upon  and  that  the  provisions  of 
paragraphs  (a)  through  (d)  above  have 
been  complied  with. 

Applicants'  Conclusion 

Applicants  request  exemptions, 
pursuant  fo  section  B(c)  of  the  1940  Act. 
from  (a)  sections  26(a)(2)(C)  and  27(c)(2) 
to  the  extent  necessary  to  permit  the 
assessment  of  the  mortality  and  expense 
risk  charges  and  (b)  sections  22(e), 
27(c)(1)  and  27(d)  to  permit  complianwj 
with  the  F'orida  ORP  as  administered 
by  the  Retirement  Division,  with  respc<;t 
to  the  Contracts  as  discussed  herein. 
Applicants  submit,  ba.sed  on  the 
grounds  stated  herein,  that  their 
exemptive  request  meets  the  standards 
set  out  in  section  6(c)  of  the  1940  Act 
and  that  the  Commission,  therefore, 
should  grant  the  requested  order. 

For  the  Commission,  by  the  Division  of 
Investment  Manag(;moi:t,  undot  <irl(^atc(l 
authority. 

Margaret  H.  McFarland, 
Dnputy  Secretary. 
IFK  Doc.  94-14477  Filed  6-14-!H;  8:45  ami 

BILLING  CODE  WHO-OI-M 


SMALL  BUSINESS  AOMtNlSTRATION 

[License  No.  06/06-0292] 

Ford  Capital,  Ltd.;  Surrencferof 
License 

Notice  is  hereby  given  that  Ford 
Capital,  Ltd.  (Ford  Capital).  200 
Crescent  Court,  suite  1350.  Dallas.  TX 
75201  has  surrendered  its  License  to 
operate  as  a  small  business  investment 
company  under  the  Small  Business  Act 
of  1958.  as  amended  (Act).  Ford  Capital 
was  licensed  by  the  Small  Business 
Administration  on  October  6, 1986. 

Und-er  the  authority  vested  by  the  Act 
and  pursuant  to  the  Regulations 
promulgated  thereunder,  the  surrender 
of  the  License  vais  accepted  on  May  27. 
1994,  and  accordingly,  all  rights, 
privileges,  and  franchises  derived 
therefrom  have  been  terminated. 

(Catalog  of  Fedora!  Domestic  Assistamrc 
Program  No.  59.011,  Small  Business 
Investment  Compariie.s) 

D-.it(;d:  June  7.  1994. 
Robert  D.  Stillinan. 

.Associate  Administrator  for  Irtvestmcnt. 
IFR  Doc.  94-14471  Filed  f>-14-94;  8:45  ami 
BILUNG  COL'E  802i-01-M 

[Application  No.  99000122] 

First  Commerce  Capital,  Inc.;  Filing  of 
an  Application  for  a  License  To 
Operate  as  a  Smail  Business 
Investment  Company 

Notice  is  hereby  given  of  the  filing  of 
an  application  with  the  Small  Busine.ss 
Administration  (SEA)  pursuant  to 
S  107.102  of  the  Regulations  governing 
.small  business  investment  companies 
(13  CFR  107.102  (1994))  by  First 
Commerce  Capital.  Inc.  at  Suite  1027. 
821  Gravier  Street.  New  Commerce 
Capital.  Inc.  at  Suite  1027,  821  Gravier 
Street,  New  Orleans.  LA  70119.  for  a 
license  to  operate  as  a  small  business 
investment  company  (SBIC)  under  the 
Small  Business  Investment  Act  of  1958, 
as  amended,  (15  U.S.C.  et.  seq.),  and  the 
Rules  and  Regulations  promulgated 
thereunder. 

First  Commerce  Capital.  Inc.  will  be  ■ 
managed  by  Mr.  William  ].  Harper, 
President  and  CEO.  and  Mr.  Paul  F. 
Griffin.  Senior  Vice  President,  First 
Commerce  Corporation,  a  Louisiana 
bank  holding  company,  will  own  100% 
of  the  common  stock  of  First  Commerce 
Capital.  Inc.  The  officers  and  directors 
of  First  Commerce  Capital,  Inc.  are: 


Name 

Title 

Ian  Arnof  

Director 

AstTton  J.  Ryan  

Director. 
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Name 

Title 

Joseph  V.  Wilson  III  .. 

Director. 

Michael  A.  Flick 

Director. 

William  J.  Harper  

Director,  President, 

and  CEO. 

Paul  F.  Griffin 

Senior  Vice  Presi- 

dent. 

Michael  P.  Kirtjy  

Vice  President. 

Elizabeth  W.  Storms  . 

Secretary. 

Jane  B.  Truett  

Treasurer. 

The  partners  and  their  respective 
partnership  interest  in  the  Applicant  are 
as  follows: 


All  outside  directors  are  officers  of 
First  Commerce  Corporation. 

The  applicant  will  have  Regulatory 
Capital  of  $5.0  million  in  the  first  year 
rising  to  $24.0  million  in  year  five.  It 
will  be  a  source  of  debt  and  equity 
financing  for  qualified  small  business 
concerns  throughout  the  United  States 
concentrating  primarily  in  states  around 
the  Gulf  of  Mexico. 

Matters  involved  in  SBA's 
consideration  of  the  application  include 
the  general  business  reputation  and 
character  of  the  proposed  owners  and 
management,  and  the  probability  of 
successful  operations  of  the  new 
company  under  their  management, 
including  profitability  and  financial 
soundness  in  accordance  with  the  Act 
and  Regulations. 

Notice  is  hereby  given  that  any  person 
may.  not  later  than  30  days  from  the 
date  of  publication  of  this  Notice, 
submit  written  comments  on  the 
proposed  SBIC  to  the  Associate 
Administrator  for  Investment,  Small 
Business  Administration.  409  3rd  Street. 
SW.,  Washington.  DC  20416. 

A  copy  of  this  Notice  will  be 
published  in  a  newspaper  of  general 
circulation  in  New  Orleans.  Louisiana. 

(Catalog  of  Federal  Domestic  Assistance 
Programs  No.  59.011.  Small  Business 
Investment  companies) 

Dated:  June  6.  1994. 
IFR  Doc.  94-14473  Filed  6-14-94:  8:45  ami 
BILLING  CODE  802S-01-M 


[Application  Number:  99000107] 

Chesapeake  Capital  Lending  Fund, 
L.P.;  Application  for  a  License  To 
Operate  as  a  Small  Business 
Investment  Company 

An  application  for  a  license  to  operate 
as  a  limited  partnership  small  business 
investment  company  (SBIC)  under  the 
provisions  of  Section  301(c)  of  the  Small 
Business  Investment  Act  of  1958.  as 
amended  (Act)  (15  U.S.C.  661.  et  seq.) 
has  been  filed  by  Chesapeake  Capital 
Lending  Fund,  L.P.  ("Applicant").  629 
E.  Main  Street,  suite  1200,  Richmond. 
Virginia  23219,  with  the  Small  Business 
Administration  (SBA)  pursuant  to  13 
CFR  107.102  (1994). 


Partner- 

Name and  ad- 
dress 

Title 

ship  in- 
terest 
(percent) 

Several  Uniden- 

Limited Partners 

70 

tified  Corpora- 

(no limited 

tions  and/or 

partr)er  will 

Individuals. 

have  greater 
than  10%  irv 
terests). 

CCLF,  L.C.,  629 

General  Partner 

30 

E.  Main 

Street,  Suite 

1200,  Rich- 

mond, VA 

23219. 

Name  and  ad- 
dress 


The  proposed  members  and  officers  of 
CCLF.  L.C.,  a  limited  liability  company, 
are  as  follows: 


Name  and  ad- 
dress 


Charles  E. 

Coudnet. 

10221 

Navarre 

Court.  Rich- 
mond, VA 

23233. 
Carter  Kaplan  & 

Company, 

LP.  629  E. 

Main  Street. 

Suite  1200, 

Richmond,  VA 

23219. 
Robert  R. 

Kaplan,  3808 

Old  Gun 

Road,  West, 

Midlothian, 

VA  23113. 
William  P. 

Carter,  2902 

Fincastle 

Court, 

Midlothian, 

VA23113. 


Position 


Member.  Presi- 
dent and 
Chief  Execu- 
tive Officer. 


Member 


Percent- 
age of 
owner- 
ship 


Charles  E. 
Coudriet, 
10221 
Navarre 
Court.  Rich- 
mond, VA 
23233. 

Carter  Kaplan  & 
Company, 
LP.  629  E. 
Main  Street, 
Suite  1200, 
RichmoTKJ,  VA 
23219. 

Robert  R. 
Kaplan,  3808 
Old  Gun 
Road.  West, 
Midlothian, 
VA23113. 

William  P. 
Carter,  2902 
Fincastle 
Court. 
Midlothian, 
VA  23113. 


Position 


Memt)er,  Presi- 
dent and 
Chief  Execu- 
tive Officer. 


Memt)er 


Percent- 
age of 
owner- 
ship 


Chairman 


Executive  Vice 
President. 


50 


50 


50 


50 


Chairman 


Secretary- 
Treasurer. 


CKC  Advisors,  L.C.  is  proposed  to  be 
the  Applicant's  Investment  Advisor. 
The  proposed  members  and  officers  of 
CKC  Advisors.  L.C,  also  a  limited 
liability  company,  are  as  follows: 


The  Applicant  proposes  to  begin 
operations  with  a  capitalization  of 
$10,000,000  and  will  be  a  source  of 
long-term  loan  funds  for  qualified  small 
business  concerns. 

The  Applicant  intends  to  conduct  its 
business  operations  primarily  in  the 
States  of  Maryland.  North  Carolina, 
Virginia  and  the  District  of  Columbia. 

Matters  involved  in  SBA's 
consideration  of  the  application  include 
the  general  business  reputation  and 
character  of  the  proposed  owner  and 
management,  and  the  probability  of 
successful  operations  of  the  Applicant 
under  their  management  including 
profitability  and  financial  soundness,  in 
accordance  with  the  Act  and 
Regulations. 

Notice  is  hereby  given  that  any  person 
may.  no  later  than  30  days  from  the  date 
of  publication  of  this  Notice,  submit 
written  comments  on  the  proposed 
Applicant.  Any  such  communication 
shall  be  addressed  to  the  As.sociate 
Administrator  for  Investment,  Small 
Business  Administration,  409  Third 
Street,  SW.,  Washington,  IX  20416. 

A  copy  of  this  notice  will  be 
published  in  a  newspaper  of  general 
circulation  in  Richmond,  Virginia. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  59.011.  Small  Business 
Investment  Companies) 

Dated:  lune  7. 1994. 
Robert  O.  Stiiiroan. 

Associate  Administrator  for  Invfslmfnt. 
IFR  Doc.  94-14472  Filed  6-14-94;  8:45  ami 
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[Application  No.  99C0C083 

SB!C  Partners,  L.P.;  Fili  ig  of  an 
Appiioation  for  a  Licens  e  To  Operate 
as  a  Small  Business  invjestment 
Company 


pi  rsuE 

R(  ^uk 


A.P. 


(SB  ;c) 


Notia^  is  hereby  given 
an  applic  atiori  with  the  * 
Adminisi ration  (SBA) 
Section  107.1C2ofthe 
govprning  small  businesi 
companies  (13  CFR  107. 
SBICPartners,  LP..  201 
suite  2302,  Fort  Worth.  1 
a  license  to  operate  as  a  ; 
investment  company 
Small  Business  Invest 
as  amendcu,  (15  U.S.C.  e 
Rules  and  Regulations  i 
thereunder.  SBIC  Partne 
Texas  limited  partneishi 

SBIC  Partners,  L.P.wii 
general  partners:  Forrest 
Brown  Venture  Co..  the 
general  partner,  located 
Street,  Fort  Worth,  Texas 
FW-SBIC.  Inc.  located  at 
Street,  Forth  Worth,  Tex^i 
officers,  directors,  and 
Binkley  &  Brown  Vent. in 


of  the  filing  of 
mall  Businass 
ant  to 
ations 
investment 
02  (1994))  by 
lain  Street, 
exa.';  70102,  for 
!^mall  business 
under  the 
metit  Act  of  1958, 
aeq],  and  the 
prpmulgateu 
it,  L.P.  is  a 

have  two 
Jinkiey  & 
anaging 
I  201  Main 
7G102: and 
201  Main 
76102.  The 
ovfners  of  Forrest 
Co.  are: 


m 


Name 


Gregory  J.  For- 

re?t. 
^^lct«las  B. 

Binkiey. 
Jeffrey  J.  B-<^-/n 


Trt!« 


rman. 


Co-Presid  snt 

and  Ctv 
Co-Presi 

and  Dr^ctor 
Co-Pres 

Secretajy 

and  Dir*  ctor 


di  in!. 


All  these  officers  and  d 
offices  at  201  Main  Street 
Te.xas  76102. 

The  officers,  directors, 
FW-SBIC.  Ina  are: 


Name 


William  Hall- 
man.  Jr . 
Peter  Sterling 
W.R.  Cctham 


Tide 


President 
Directof 

Chairman 

Vice 
Secretar  ( 
and 


Presi<  tent, 


All  these  officers  and  dl-ectors  have 
offices  at  201  Main  StreetjFort  Worth. 
Texas  761(iJ. 


The  following  limited 
control  10  percent  or  mon 
proposed  SBICs  Regulatoi  y 


Owner- 
ship 
(percent) 


33.3 
33.3 
33.3 


rectors  have 
Fort  Worth, 

nd  owners  of 


1  nd 


Trej  surer. 


Owner- 
ship 
(percent) 


50 

50 

0 


pprtriers  own  or 
of  the 
y  Capital: 


Percent- 

Name 

age  of 

owner- 

ship 

Michael  Eisner,  500  So(.rth  Buena 

Vista  Street,  Burixink,  California 

91521  

27.2 

Lee   M.   Bass,   201    Main   Street, 

suite  3200,   Fort  Worth,  Texas 

76102  

17  1 

Alamo  Partners,  201   Main  Street, 

suite  3200,   Fort  Worth,  Texas 

76102  

105 

The  following  investor  owns  or 
controls  10  percent  or  more  of  t.he 
applicant's  private  capital:  William 
Haliman.  Jr.,  201  Main  Street,  suite 
3200,  Fort  Wcith.  Te.xas  70102. 

The  applicant  has  total  committed 
capital  of  $,10.0  million.  It  will  be  a 
source  of  debt  and  equity  finencings  for 
qualified  small  business  concerns,  and 
will  invest  primarily  in  the  states  of 
Texas  and  California. 

Matters  involved  in  SBA's 
consideration  of  the  application  include 
the  g.'ineral  business  reputation  and 
character  of  the  proposed  owners  and 
management,  and  the  piobability  of 
successful  operations  of  the  new 
comp.nny  under  their  management, 
including  profitability  and  financial 
soundne.ss  in  accordam;e  with  the  Act 
and  Regulations. 

Notice  is  hereby  given  that  any  person 
may,  not  later  than  30  days  from  the 
date  of  publication  of  this  Notice, 
submit  written  comments  on  the 
proposed  SBIC  to  the  A.ssociate 
Administrator  for  Investment,  Small 
Business  Administration,  409  3rd  Street. 
SW.,  Wa.shingtcin,  DC  20415. 

A  copy  of  this  Notice  will  he 
published  in  a  newspaper  of  general 
circulation  in  Fort  Worth.  Texas. 

(Catalog  of  Federal  Domustit.  As.-ii.stance 
Program.s  No.  59.011,  Small  Bivmcss 
Investment  Companies) 

Dated:  June  8.  1994. 
Robert  D.  Stillman. 

Associate  Administrator  for  Investment. 
[FR  Dor.  94-14474  Filed  6-14-94:  8:45  ami 

BILUNG  CODE  802S-01-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Receipt  of  Noise  Compatibility 
Program  and  Request  for  Review; 
Modesto  City-County  Airport  (MOD) 
Modesto,  CA 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Notice. 


SUMMARY:  The  Federal  Aviation 
Administration  (FAA)  announces  th.it  il 
is  reviewing  a  proposed  Noise 
Compatibility  Program  that  was 
submitted  by  the  City  of  Modesto  for 
Modesto  City-County  Airport  (MOD), 
Modesto,  California,  under  the 
provisions  of  Title  I  of  the  Aviation 
Safety  and  Noise  Abatement  Act  of  1979 
(Pub.  L.  96-193)  (hereinafter  referred  to 
as  "the  Act")  and  14  CFR  part  150.  This 
program  was  submitted  subsequent  to  a 
determination  by  the  FAA  that 
associated  Noise  Exposure  Mops 
submitted  under  14  CFR  part  150  for 
Modesto  City-County  Airport  were  in 
compliance  vvith  applicable 
requirements  effective  Febriiary^  26, 
1993.  The  proposed  Noise  Compatibility 
Program  will  be  approved  or 
disrpprox'od  on  or  before  November  Z'.i. 
1994. 

EFFECTIVE  DATE:  Ti.e  effective  daie  of  the 
start  of  the  F.'^A's  review  of  the  Noise 
Compatibility  Program  is  May  27,  1994. 
The  public  comment  period  ends  July 
26,  1994. 

FOR  FURTHER  INFORMATION  CONTACT; 
Joseph  B.  Rodriguez,  Federal  Aviation 
Administration,  San  Francisco  Airports 
District  Office,  831  Mitten  Road. 
Burlingame,  California  94010-1303, 
Telephone:  (415)  8-76-2805.  Comments 
on  the  proposed  Noise  Compatibility 
Program  should  also  be  submitted  to  the 
above  office. 

SUPPLEMENTARY  INFORMATION:  This 
notice  announces  that  the  FAA  is 
reviewing  a  proposed  Noi.se 
Compatibility  Program  for  Modesto 
City-County  Airport  which  will  be 
approved  or  disapproved  on  or  before 
November  23,  1994.  This  notice  also 
announces  the  availability  of  this 
program  for  public  review  and 
comment. 

An  airport  who  has  submitted  Noise 
Exposure  Maps  are  found  by  the  FAA  to 
be  in  compliance  with  the  requirements 
of  Federal  Aviation  Regulations  (FAR) 
part  150,  promulgated  pursuant  to  title 
I  of  the  Act,  may  submit  a  Noise 
Compatibility  Program  for  the  FAA 
approval  which  sets  forth  the  measures 
the  operator  has  taken  or  proposes  for 
the  reduction  of  existing  noncompatible 
uses  and  for  the  prevention  of  the 
introduction  of  additional 
noncompatibte  uses. 

The  FAA  has  formally  received  the 
Noise  Compatibility  Program  for 
Modesto  City-County  Airport,  effective 
on  May  27, 1994.  It  was  requested  that 
the  FAA  review  this  material  and  that 
the  noise  mitigation  measures,  to  he 
implemented  jointly  by  the  airport  and 
surrounding  communities,  be  approved 
as  a  Noise  Compatibility  Program  under 
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Section  104(b)  of  the  Act.  Preliminary 
review  of  the  submitted  material 
indicates  that  it  conforms  to  the 
requirements  for  the  submittal  of  Noi.se 
Compatibility  Programs,  but  that  further 
review  will  be  necessary  prior  to 
approval  or  disapproval  of  the  program. 
The  formal  review  period,  limited  by 
hnv  to  a  maximum  of  180  days,  will  be 
completed  on  or  before  November  23, 
11)94. 

The  FAA's  detailed  evaluation  will  \h> 
conducted  under  the  provisions  of  14 
CFR  part  150,  §  150.33.  The  primary 
considerations  in  the  evaluation  process 
are  whether  the  propo.sed  measures  may 
reduce  the  level  of  aviation  safety, 
create  an  undue  burden  on  interstate  or 
foreign  commerce,  or  be  reasonably 
consistent  with  obtaining  the  goal  of 
ri;du(.ing  existing  noncompatible  land 
uses  and  preventing  the  introduction  of 
additional  noncompatible  land  uses. 

Intere.sted  persons  are  invited  to 
(  onuncnt  on  the  proposed  program  with 
specific  reference  to  these  factors.  All 
comments,  other  than  those  properly 
iiddressed  to  local  land  u.>e  authorities, 
will  be  considered  by  the  FAA  to  the 
exUiPt  practicable.  Copies  of  the  N.^ise 
Exposure  Maps,  the  FAA's  evaluation  of 
the  maps,  and  the  proposed  Noise 
Compatibility  Program  are  available  for 
examination  at  the  following  locations:  " 
I-Vileral  Aviation  Admini.stration,  800 
Independence  Avenue  SW  ,  room  fil.n. 
VViishington.EX:  20591 
Federal  Aviation  Administration, 
Western-Pacific  Region,  Airports 
Division,  15000  Aviation  Boulevard, 
room  3012,  Hawthorne.  Califori.in, 
Mail:  P.O.  Box  920C7.  VVorldway 
Postal  Center.  Los  Angeles.  California 
900(J9 
•Vtr.  Howard  L.  Cook,  AAE/CAH,  Airport 
M.-inr-^^er,  Modesto  City-Countv 
Airport,  617  Airport  Wav,  Modesto. 
California  95354-3916.  ' 
Questions  may  be  directed  to  the 
individual  named  above  under  the 
heading,  FOR  FURTHER  INFORMATION 
CONTACT. 

Issued  in  Hawthoirif.  (-ilifiirnia  on  Miiy 

27.  ii)t)4. 

Hciman  (;.  BlLss, 

SUiiuigtr.  Airport  Divismn.  WfstrmPiiiilic 

IFK  Doc.  94-14577  Filed  (>-14-<M;  8  45  iiinj 

BiLLING  CODE  4910-13-M 


National  Highway  Traffic  Safety 
Administration 

[Docket  No.  93-48;  Notice  3J 

Cosco,  Inc.;  Appeal  of  Denial  of 
Petition  for  Determination  of 
Inconsequential  Noncompliance 

Cosco,  Inc.  (Cosco),  of  Columbus. 
Indiana,  has  appealed  a  decision  by  the 
National  Higliway  Traffic  Safetv 
Administration  (NHTSA)  that  denied 
Cosco's  petition  that  its  noncompliance 
with  Federal  Motor  Vehicle  Safety 
Standard  (FMVSS)  No.  213,  "Child 
Restraint  Systems,"  be  deemed 
inconsequential  as  it  relates  to  motor 
vehicle  safety  (Docket  No.  93-48,  Notice 
2;  59  FR  14443;  March  28,  1994). 

This  notice  of  receipt  of  Cosco's 
appeal  is  published  in  accordance  with 
NHTSA  regulations  (49  CFR  556.7  and 
556.8)  and  does  not  represent  any 
agency  decision  or  other  exerci.se  of 
judgment  concerning  the  merits  of  the 
appeal. 

Paragraph  S5.7  of  FMVSS  No.  213 
states  that  "[elach  material  used  in  a 
child  restraint  system  shall  conform  to 
the  requirements  of  S4  of  FMVSS  No. 
302  ("Flammabilitv  of  Interior 
Materials")  (571.302)."  Paragraph 
S4.3(a)  of  FMVSS  No,  302  states  that 
"iwihen  tested  in  accordance  with  S5. 
material  described  in  S4.1  "jVVIhen 
tested  in  accordance  with  S5,  material 
described  in  S4.1  and  S4.2  shall  not 
burn,  nor  transmit  a  flame  front  across 
its  .surface,  at  a  rate  of  morp  than  4 
inches  per  minute." 

Cosco  determined  that  some  of  its 
child  safety  seals  failed  to  comply  with 
FMVSS  No.  213.  and  fded  an 
appropriate  report  pursuant  to  49  CFR 
part  573,  "D'.-fect  and  Noncompliance 
Reports."  Cm-.o  petitioned  to  lie 
exempted  fiom  the  notification  and 
remedy  requirements  of  the  National 
Traffic  and  Motor  Vehicle  Safetv  Act 
(Act)  (15  U.S.C.  1381  et  scq.]  on  the 
basis  that  the  noncompliance  is 
inconsequential  as  it  relates  to  motor 
vehicle  safety. 

Notice  of  receipt  of  the  petition  was 
[lublished  in  the  Federal  Register  on 
July  7,  1993  (58  FR  3B510).  On  March 
28.  1994,  NHTSA  publi.shed  a  notice  in 
the  Federal  Register  denying  Cosco's 
petition,  stating  that  the  petitioner  had 


not  met  its  burden  of  persuasion  that  the 
noncompliance  is  inconsequential  as  it 
relates  to  motor  vehicle  safety.  The 
reader  is  referred  to  these  notices  for  a 
further  discussion  of  the  noncompliance 
and  the  agency's  rationale  in  denying 
the  petition. 

In  Cosco's  original  petition  and  part 
573  report,  it  stated  that  it  produced 
133,897  child  restraint  .seats  with 
shoulder  harness  stfaps  that  do  not 
comply  with  the  fiammability 
requirements  of  FMVSS  No.  213.  In  its 
appeal  it  states  that,  due  to  an  error  in 
its  data  processing  sy.stem,  this  number 
was  incorrect.  The  correct  number  of 
seats  covered  by  the  noncompliance 
determination  is  23,449. 

In  its  appeal.  Cosco  contends  that  it 
is  extremely  unlikely  that  straps  of  its 
child  restraints  would  ignite 
independently  of  an  interior  fire  that 
was  already  in  progress  from  another 
source.  It  argues  that  NHTSA  based  its 
denial  of  the  petition  on  hypothetical 
situations  rather  than  cnnfinned  reports 
of  child  restraint  fires. 

Interested  persons  are  invited  to 
siib-mit  WTitten  data,  views,  and 
arguments  on  the  appeal  of  Cosco. 
described  above.  Comments  should  refer 
to  the  docket  and  notice  number  and  be 
submitted  to:  Docket  Section.  National 
Highway  Traffic  Safety  Administration, 
room  5109,  400  Seventh  Street,  SW., 
Washington,  DC,  20590.  It  is  requested 
but  not  required  that  six  copies  he 
submitted. 

All  comments  received  before  the 
close  of  business  on  the  closing  date 
indicated  below  will  be  c:Gnsidered.  All 
comments  received  after  the  closing 
date  will  also  be  filed  and  will  '  i; 
considered  to  the  extent  feasible.  When 
the  appeal  is  granted  or  denied,  notice 
will  be  published  in  the  Federal 
Register. 

Comment  closing  date:  July  1.5.  19(^4. 

Authorit>':  15  II.S.C.  1417:  (icicg.itionsof 
aiithnrity  at49CFR  1.50. 

Issued  on:  Juiif;9. 1994 
Barry  Felrice, 

Associdtf^  Admini-^tnitor  [it  nnlfinakiiii^ 
jFK  Drx;.  94-14521  riled  (i- 14-94;  8:471  iiml 
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Correction^ 


This  section  oJ  the  FEDEF 
contains  editorial  correctiofis 
published  Presidential, 
and  Notice  documents 
prepared  by  the  Office  of 
Register.  Agency  preparec 
issued  as  signed  documerjts 
the  appropnate  docunrient 
elsewhere  in  the  issue. 


AL  REGISTER 
of  previousty 
Proposed  Rule, 
corrections  are 
Federal 

corrections  are 
and  appear  m 

:a'egories 


Rue, 
Th;se 
tie 


DEPARTMENT  OF  THl  INTERIOR 
Bureau  of  Land  Mana<  ement 

fNV-930-4210-05;  N-578aj  ] 

Notice  of  Realty  Actiof ;  Lease/ 
Purchase  for  Recreatk  n 


Correction 

In  notice  document 
appearing  on  page  996 
Wednesday,  March  2, 
following  correction: 

In  the  first  column,  ii 
description,  in  Sec.  26, 
should  read  "NVjSE'a; 


ffl-4fi87 

,  in  the  issue  of 
lp94,  make  the 


the  land 

he  second  line 

E\'aNVJVa.". 


BILUNG  COOe  1505-01-0 


DEPARTMENT  OF  JUSfriCE 
Drug  Enforcement  Aditinistration 
21  CFR  Part  1306 

Prescriptions — Transm  ission  by 
Facsimile 


Correction 

In  rule  document  94- 
on  page  26109  in  the  is 
M.-iy  19, 1994  make  the 
corrections: 


§1306.11    [Conrected] 

l.On  page  26111,  in  t 
column,  in  §  1.106.11,  p, 
the  third  line,  insert  "a" 


Federal  Register 

Vul.  f)'),  No.  114 
Wotlnesday,  Juno  15,  1994 


2173  heginning 
•iie  of  Thursday, 
oilowing 


^.e  third 
ragraph  (ci),  in 
after  "is". 


2.  On  page  26112,  in  the  first  column, 
in  the  same  section,  in  paragraph  If),  in 
the  second  line,  "§  1304.05"  should 
read  "1306.05". 

§  1306.31    [Corrected] 

3.  On  page  26112,  in  the  second 
column,  in  §  1306.31,  paragraph  (c),  in 
the  fif^h  line  from  the  bottom,  insert 
"individual"  before  "practitioner". 

BILLING  CODE  1S05-01-O 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 
33  CFR  Part  100 
[CGD  05-94-018] 

Special  Local  Regulations  for  Marine 
Events;  Norfolk  Haborfest  1994; 
Norfolk  Harbor,  Elizabetfi  River, 
Norfolk  and  Portsmouth,  VA 

Correction 

In  nile  document  04-11982  appearing 
on  page  26120.  in  the  is.sue  of  Thursday, 
May  19,  1994.  the  docket  number 
should  appear  as  set  forth  above. 

BILUNG  CODE  15054)1-0 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  Part  71 

[Airspace  Docket  No.  93-AWP-21] 

Modification  of  Class  D  Airspace; 
Mojave,  CA 

Correction 

In  rule  document  94-6101  beginning 
on  page  12159  in  the  issue  of  March  16. 
1994,  make  the  following  correction: 


§71.1    [Corrected] 

On  page  12160,  in  the  second  cuiunin 
§  71.1 ,  paragraph  5000,  under  AWP  Cy\ 
D  Mojave,  California  [Revised],  in  thi' 
second  line,  "(lat.  35''03'30"  N,  long. 
118'90U3"W)"  should  read  "(l^t. 
35°03'.30"  N,  long.  118°09'03"VV)- 

BILLU«G  COOE  1605-01-0 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  71 

[Airspace  Docket  No.  94-ASO-11] 

Proposed  Amendment  of  Class  E 
Airspace;  Nashville,  TN 

Corrpction 

In  proposed  rule  document  9-1-13-;4t> 
be.y)nning  on  page  28498  in  the  issue  of 
Thursday,  June  2, 1994  make  the 
following  correcttions: 

§71.1    [Corrected] 

On  page  28499.  in  the  third  cofiiMiri. 
in  §  71  A,  paragraph  6005,  in  the  last 
paragraph,  in  the  second  line  "mir-uw 
should  read  "mile"  and  in  the  fourth 
line  "90"  should  read  "9". 

BILUNG  CODE  1505-01-0 


Wednesday 
June  15,  1994 


Part  II 


Department  of  Labor 

Office  of  Labor-Management  Standards 


29  CFR  Part  452 

Eligibility  Requirements  for  Candidacy  for 
Union  Office;  Proposed  Rule 
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DEPARTMENT  OF  LABC  3 


Manager  lent 


Office  of  Labor- 
Standards 

29  CFR  Part  452 
RiN  1294-AA09 


Eligibility  Requirements 
for  Union  Office 


agency:  Office  of  Labor- 
Standards,  Labor. 

ACTION:  Advance  Notice 
Rulemaking. 


N  lanagement 
Proposed 


t 


HI 


SUMMARY:  The  Office  of  L 
Management  Standards 
comments  from  the  publi 
interprelative  regulations 
organization  officer  electi 
modified.  The  nigulationst 
be  modified  in  order  to 
decision  of  the  Court  of 
District  of  Columbia  Circ 
the  reasonableness  of  mec 
attendance  requirements 
organizations  for  eligibilit 
office. 

DATES:  Interested  parties  i 
comments  on  or  before 
ADDRESSES:  Written 
be  submitted  to  Edmundo 
Deputy  Assistant  Secretary 
Management  Standards. 
American  Workplace,  U.S 
of  Labor,  200  Constitution 
NW.,  Room  S-2203.  Wash 
20210. 

FOR  FURTHER  INFORMATION 
H.  Oshel,  Chief,  Division 
Interpretations  and  Stan 
Labor-Management 
the  American  Workplace, 
Department  of  Labor.  200 
Avenue,  NW.,  Room  N- 
Washington,  D.C.  20210.  (: 
7373.  This  is  not  a  toll-free 


5615 


/ct 

folh 


SUPPLEMENTARY  INFORMATIC  M 
L  Background  and  Overvij  w 

TiflelVoftheLabor-f 
Reporting  and  Disclosure 
amended  (LMRDA),  sets 
and  requirements  for  the  el 
labor  organization  officers. 
401(e),  29  U.S.C.  481(e),  pr) 
that  every  member  in  good 
the  right  to  be  a  candidate 
reasonable  qualifications  u 
imposed." 

The  Department  is  respo 
enforcing  LMRDA  title  IV. 
of  a  timely  complaint  from 
and  a  finding  that  a  violati 
affected  the  outcome  of  an 
election,  the  Secretary  brin 
action  in  U.S.  district  court 
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or  Candidacy 


bor- 
isjrequesling 
on  how  its 

:>n  labor 

»ns  should  be 

may  need  to 
ac  commodate  a 
A  )peals  for  the 

it  regarding 

ing 
^t  by  labor 

'  for  union 

ay  submit 
Aitiist  15, 1994. 
comnr  ents  should 
A.  Gcnzales. 
for  Labor- 
ce  of  the 
Department 
Avenue, 
ngton.  D.C. 

ONTACT:  Kay 
c  ' 
da  ds.  Office  of 
Standa  -ds.  Office  of 
J.S. 
(lonstitution 


Ofi 


02)219- 
number 


Max  agemenl 

of  1959.  as 
standards 
jction  of 
Section 
vides  in  part 
standing  has 
'  ubject  "to 
iformlv 


sible  for 

fter  receipt 
member 
may  have 

ifficer 
civil 

where  the 


en 


union  is  located  seeking  a  new  election 
supervised  by  the  Secretary. 

The  Department  does  not  have  formal 
rulemaking  authority  to  set  standards 
and  requirements  regarding  LMRDA 
title  IV.  However,  the  Department  has 
issued  interpretative  regulations.  29 
CFR  part  452.  in  order  to  provide  the 
public  with  information  as  to  the 
Secretary's  "construction  of  the  law 
which  will  guide  him  in  performing  his 
(enforcement]  duties."  29  CFR  452.1. 
Two  provisions  in  the  Department's 
interpretative  regulations  regarding 
LMRDA  title  IV  discuss  in  general  terms 
the  issue  of  reasonable  candidate 
qualifications,  and  one  provision  deals 
specifically  with  meeting  attendance 
requirements.  The  first  general 
provision  on  candidate  qualifications. 
29  CFR  452.35,  provides  that  although 
labor  organizations  may  have  a 
legitimate  interest  in  setting  minimum 
standards  for  office-holding,  a  basic 
principle  of  the  free  and  democratic 
elections  which  the  LMRDA  is  intended 
to  ensure  is  that  members  will  exercise 
good  judgment  and  common  sense  in 
voting  for  officers.  Consequently, 
qualifications  for  candidacy  must  be 
closely  scrutinized  to  determine  that 
they  sen.'e  union  purposes  of  such 
importance,  in  terms  of  protecting  the 
union  as  an  institution,  as  to  justify 
subordinating  the  right  of  the  individual 
member  to  seek  office  and  the  interest 
of  the  membership  in  a  free,  democratic 
choice  of  leaders. 

The  second  general  provision  dealing 
with  reasonable  candidate  qualifications 
is  29  CFR  452.36.  Section  452.36(a) 
states  that  although  the  question  of 
whether  a  qualification  is  reasonable  is 
not  subject  to  precise  definition  and  will 
ordinarily  depend  on  the  facts  of  each 
case,  court  decisions  furnish  some 
general  guidelines.  In  particular, 
§  452.36(a)  cites  Wirtz  v.  Hotel.  Motel 
and  Club  Employees  Union,  Local  6.  391 
U.S  492  (1968), 'in  which  the  Supreme 
Court  stated  that  the  term  "  'reasonable 
qualifications  unifomdy  imposed' 
should  not  be  given  a  broad  reach,"  Id., 
at  499,  and  "Congress'  model  of 
democratic  elections  was  political 
elections  in  this  country."  Id.,  at  502. 
Consequently,  §  452.36(a)  states  that 

ll-'lnion  qualifications  for  office  should  not 
be  based  on  assumptions  that  certain 
experience  or  qualifications  are  necessary 
*   *   *  and  a  qualification  may  not  be 
required  without  a  showing  that  citizens 
assumed  to  make  discriminating  judgments 
in  public  elections  cannot  be  relied  on  to 
make  such  judgments  when  voting  as  union 
members. 

29  CFR  452.36(b)  goes  on  to 
enumerate  five  factors  to  be  considered 
in  determining  whether  a  qualification 


for  candidacy  is  reasonable:  (1)  The 
relationship  of  the  qualification  to  the 
union's  legitimate  needs  and  interests; 
(2)  the  relationship  of  the  qualification 
to  the  demands  of  the  union  office;  (3) 
the  impact  of  the  qualification  in 
reducing  the  number  of  eligible 
members  in  light  of  the  LMRDA's 
purpose  in  fostering  membership 
participation  in  union  affairs;  (4)  the 
appropriateness  of  the  qualification  in 
view  of  requirements  prescribed  by 
other  unions;  and  (5)  the  difficulty  in 
meeting  the  qualification. 

In  addition  to  the  general  discussions 
of  candidate  qualifications  in  29  CFR 
452.35  and  §452.36.  29  CFR  452.38 
deals  specifically  with  meeting 
attendance  requirements.  This  provision 
states  that  it  may  be  reasonable  to 
require  attendance  at  a  certain  number 
of  meetings  immediately  preceding  an 
officer  election  in  order  to  insure  that 
candidates  have  an  interest  in  and 
familiarity  with  the  union's  affairs,  and 
that  the  reasonableness  of  a  meeting 
attendance  requirement  must  be  gauge<J 
in  light  of  all  the  circumstances  of  the 
particular  case,  including  not  only  the 
fi-equency  of  meetings,  the  number  of 
meetings  which  must  be  attended  and 
the  period  of  time  over  which  the 
requirement  extends,  but  also  such 
factors  as  the  nature,  avai'.'.bihiy  and 
extent  of  excuse  provisoes,  whether  ai! 
or  most  members  have  trie  opportunity 
to  attend  meetings,  and  the  impact  of 
the  nile,  i.e..  the  number  or  percentage 
of  members  who  would  be  rendered 
ineligible  by  its  application. 

Sections  452.38(a-l)  and  452.38(b) 
cite  a  number  of  specific  court  decisions 
which  provide  guidance  on  the  type  of 
meeting  attendance  require.ments  that 
would  be  held  unreasonable. 
§452.38(a-l)  discusses  the  Supreme 
Court  decision  in  Steehvorkers,  Local 
3489  V.  User}'.  429  U.S.  305  (1977).  The 
Court  held  that  a  candidate  qualification 
requiring  attendance  at  half  the 
meetings  for  three  years  preceding  the 
election  which  made  96  5%  of  the 
members  ineligible  was  unreasonable. 
The  Court  also  stated  that  the  standard 
set  forth  in  §  452.38(a)  for  determining 
the  reasonableness  of  meeting 
attendance  eligibility  requirements  is 
the  type  of  flexible  rule  which  Congress 
contemplated  in  using  the  word 
"reasonable"  in  LMRDA  §  401(e). 

Finally.  §  452.38(b)  cites  four  court 
decisions  which  held  the  meeting 
attendance  requirement  at  issue 
unreasonable  because  of  several  of  the 
factors  cited  in  the  standard  established 
in  §  452.38(a).  One  candidate 
qualification  required  attendance  at  one 
meeting  each  quarter  for  three  years 
prior  to  the  election  and  disqualified 


99%  of  the  membership.  Another 
candidate  qualification  required 
attendance  at  75%  of  the  meetings  for 
two  years  before  the  election,  had  a  very 
limited  excuse  provision,  and 
disqualified  97%  of  the  members.  A 
third  candidate  qualification  required 
attendance  at  all  of  the  eight  meetings 
between  the  nomination  and  the 
election,  which  were  held  at  widely 
scattered  locations  in  the  state.  The  final 
candidate  qualification  discussed  in 
§  452.38(b)  required  attendance  at  six 
meetings  per  year  for  two  years  before 
the  election,  which  would  require  that 
a  member  decide  to  be  a  candidate  at 
least  18  months  before  the  efection. 
In  summary,  §§452.35  and  452.36 
discuss  the  basic  issues  involved  in 
reviewing  all  types  of  qualifications  for 
.candidacy  for  union  office,  and  §  452.36 
in  particular  lists  five  factors  to  be 
considered  in  making  determinations. 
Section  452.38  deals  specifically  v/ith 
meeting  attendance  requirements.  It 
states  at  the  outset  that  this  type  of 
qualification  may  serve  legitimate  union 
purposes.  It  then  sets  forth  a  flexible 
standard,  which  elaborates  upon  the 
factors  established  in  §452.36.  for 
determining  whether  a  meeting 
attendance  requirement  is  unreasonable: 
(1)  The  terms  of  the  requirement  itself, 
i.e.,  whether  it  requires  a  member  to 
decide  to  meet  the  qualification  in  order 
to  be  a  candidate  an  excessively  long 
period  in  advance  of  the  election.  (2)  the 
difficulty  of  meeting  the  require.ment, 
i.e..  the  opportunity  to  attend  meetings 
held  at  times  and  places  that  are  not 
excessively  inconvenient  and  the 
availability  of  excuse  provisions,  and  (3) 
the  impact  of  the  requirement. 

These  regulations  may  need  to  be 
revised  as  a  result  of  the  ruling  of  the 
United  States  Court  of  Appeals  for  the 
District  of  Columbia  Circuit  in  Doyle  v. 
Brock,  821  F.2d  778  (D.C.  Cir.  1987). 
Doyle  deals  with  a  case  in  which  the 
Secretary,  after  investigating  a 
complaint  filed  by  a  member  regarding 
his  union's  meeting  attendance 
requirement,  decided  not  to  bring  civil 
action  against  the  union  even  though 
the  requirement  (half  the  meetings 
during  the  year  prior  to  the  election) 
disqualified  97%  of  the  members.  The 
Secretary's  position,  relying  on  the  "all 
the  circumstances"  language  set  forth  in 
29  CFR  452.38.  was  that  since  the 
itjquirement  was  not  on  its  face 
unreasonable  (i.e.,  it  did  not  require  a 
member  to  decide  to  become  a 
candidate  an  excessively  long  period 
before  the  election)  and  it  was  not 
difficult  to  meet  (i.e.,  the  meetings  were 
held  at  convenient  times  and  locations 
and  the  union  provided  liberal  excuse 
provisions),  the  large  impact  of  the 


requirement  was  not  by  itself  sufficient 
to  render  it  unreasonable. 

The  member  then  filed  suit  against 
the  Secretary  in  the  U.S.  District  Court 
for  the  District  of  Columbia,  in 
accordance  with  the  Supreme  Court's 
decision  in  Dunlop  v.  Bachowski,  421 
U.S.  560  (1975).  (In  Bachowski.  the 
Court  held  that  judicial  review  of  the 
Secretary's  decision  not  to  bring 
litigation  in  LMRDA  title  IV  cases  is 
available  under  the  Administrative 
Procedure  Act.)  The  district  court  held 
that  the  Secretary's  decision  not  to  bring 
litigation  against  the  union  was  arbitrary 
and  capricious.  Dovle  v.  Brock,  641  F. 
Supp.  223  and  632' F.  Supp.  256  (D.D.C. 
1986). 

The  court  of  appeals  in  Doyle  affirmed 
the  district  court's  decision.  It  rejected 
the  Secretary's  position  summarized 
above,  emphasizing  the  importance  of 
the  impact  of  the  requirement  in  this 
case  in  disqualifying  97%  of  the 
membership. 

There  is  no  basis,  in  (the  Supreme 
Court's  decision  in  Steelworkers.  Local 
3489]  or  in  any  other  case,  for  the  notion 
that  an  attendance  requirement  that  has 
a  large  antidemocratic  effect  can  be 
reasonable  on  its  face,  and  that  some 
additional  factor  is  necessary  to  find  the 
requirement  violative  of  the  LMRDA. 
Id.,  at  785. 

The  court  of  appeals  also  rejected  tlie 
Secretary's  reliance  on  the  fact  that  the 
Supreme  Court  in  Steelworkers,  Local 
34S9  (where  96.5%  of  the  membership 
was  disqualified  by  the  requirement  to 
attend  half  of  the  meetings  in  the 
preceduig  three  years)  did  not  adopt  a 
per  se  rule  based  on  impact,  but  in  fact 
cited  with  approval  the  flexible 
standard  set  forth  in  29  CFR  §  452.38. 
The  court  stated  that 

Hit  is  Uue  that  Steelworkers  dii!  not  adopt 
a  perse  effects  test.  Nonetheless,  it  came 
"close  to  doing  so.  The  fact  that  96.5%  of 
Local  3489's  members  chose  not  to  comply 
with  its  rule  was  given  controlling  weight." 
(Quoting  from  the  dissenting  opinion  in 
Steelworkers.  Local  3489:  citations  omitted.) 
Thus,  althov:  .!.  one  must  read  Steelworkers 
as  holding  thi;t  attendance  requirements  are 
to  be  subjected  to  a  case-by-case  analysis,  the 
a.nnly.sis  is  limited  to  detennining  only  if  "the 
anti  democratic  effects  of  the  meeting- 
attfndance  rule  outweigh  the  interests  urged 
in  Its  support."  (Quoting  from  Steelworkers, 
Loca/J^aS;  citations  omitted.)  *   *   *  In  fact, 
it  appears  that  the  "all  the  circumstances" 
language  is  included  to  help  assess  the 
reasonableness  of  a  require.ment  in  which  the 
antidemocratic  effect  is  not  as  dramatic  as  the 
one  in  Stoelworkcrs  or  the  in.stant  case.  Id.. 
at  785. 

The  court  of  appeals,  again  citing  the 
Supreme  Court  decision  in 
Steelworkers.  Local  3489.  also  rejected 
'"the  argument  that  the  reasonableness 


of  a  requirement  is  to  be  judged  by  the 
burdensomeness  of  compliance."  id.,  at 
784.  Candidacy  qualifications  must  be 
judged  by  their  effect  on  free  and 
democratic  elections. 

The  court  of  appeals  further  stated 
that  only  a  demonstration  that  a  rule 
serves  important  union  interests  can 
justify  a  candidate  qualification  having 
a  large  antidemocratic  effect.  The 
union's  interest  cited  in  Doyle 
(encouraging  participation  in  union 
affairs  by  potential  candidates)  has  not 
been  served  by  the  meeting  attendance 
requirement,  and  the  existence  of  liberal 
excuse  provisions  "severely  undercuts 
both  the  legitimacy  of  the  claim  and  the 
effectiveness  of  the  provision  in 
achieving  its  alleged  objective."  Id.,  at 
786. 

In  summary,  the  court  emphasized  the 
importance  of  the  impact  of  meeting 
attendance  requirements,  especially 
where  the  number  of  members  excluded 
results  in  a  "large"  antidemocratic 
effect.  The  court's  discussion  also  raised 
questions  about  the  relevance  of  other 
factors  such  as  the  availability  of  excuse 
provisions  and  the  difficulty  of 
complying  with  meeting  attendance 
requirements. 

After  the  Doyle  decision  was  issued, 
the  union  did  not  apply  the  meeting 
attendance  requirement  in  the  next 
(1987)  regularly  scheduled  election,  and 
it  subsequently  eliminated  the 
requirement.  Nonetheless,  the 
interpretative  regulations  may  need  to 
be  modified  in  order  to  be  consistent 
with  the  courts  holdings  in  Doyle.  The 
provision  of  the  regulations  which  is 
most  directly  affected  by  Doyle  is  29 
CFR  452.38.  In  addition,  Doyle  and  its 
construction  of  Steelworkers.  Local  3489 
may  have  im.plications  for  29  CFR 
432.35  and  452.36,  which  deal  generally 
with  candidate  qualifications  and  the 
factors  to  be  considered  in  determining 
whether  they  are  reasonable. 

II.  Request  for  Comments 

There  are  several  general  wavs  in 
which  the  regulations  can  be  nir^iified 
in  light  of  Doyle.  The  option  which 
would  require  the  greatest  change  in  the 
regulations  is  to  hold  that  meeting 
attendance  requirements  are  per  se 
unreasonable.  The  basis  for  this  position 
would  be  that  this  type  of  qualification 
does  not  serve  union  interests  of  such 
importance  to  justify  limiting  the  rights 
of  me.mbers  to  be  candidates  and  vote 
for  candidates  of  their  choice,  and/or 
that  this  type  of  qualification  often 
excludes  large  numbers  of  members. 

This  option  provides  the  simplest 
resolution  (in  that  case-by  case- 
determinations  would  not  be  necessary), 
results  in  no  uncertainty  (in  that  unions 
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ow  in  advance 
I  challenge  all 


meeting  attendance  rec  jirements),  and 
is  most  consistent  with  the  free  and 
open  elections  which  t  le  LMRDA  is 
intended  to  foster;  it  vn  uld  also 
eliminate  any  perceive*  advantage  of 
incumbent  officers  whr  attend  meetings 
as  part  of  their  duties.  /  ,  disadvantage 
of  this  option  is  that  ad  >pting  a  flat 
prohibition  in  place  of  i  be  current  case- 
by-case  approach  may  I  e  too  broad  a 
reading  of  Doyle,  and  w  auld  eliminate 
a  rule  which  may  provi  js  some  benefits 
to  unions  and  their  mp.i  ^bcrs. 

The  option  which  uc  iJd  require  the 
least  change  in  the  re  gu  ations  would 
retain  language  to  the  e  Feet  that  the 
reasonableness  of  a  r.ief  ting  attendance 
requirement  is  determir  ed  by  reviewing 
a  number  of  factors  on  s  case-by-case 
basis,  and  add  a  statema  nt  to  the  effect 
that  there  is  an  inverse  i  f'lationship 
between  the  pcrtiun  of  f  le  membership 
that  is  disqualified  by  >}  e  requirement 
and  the  probability  that  :hn  requirr^ment 
will  be  considered  reasr:  naMe.  That  is. 
the  greater  the  portion  o  the 
membership  that  is  disq  jalified  by  a 
meeting  attendance  reqi  iremenf,  the 
less  hkcly  the  union  wil  be  able  to 
justify  the  requirement. 

The  advantages  of  thi<  option  :ire  tliat 
it  is  intended  to  closely  oHow  the  court 
decisions  in  Dvyle  and  i  retains  the 
case-by-case  approach  a  iproved  by  the 
Supreme  Court  in  SteeU  arkers,  Local 
3489.  A  disadvantage  is  hat  if  provides 
little  guidance  to  labor  o  ganiz.-tions 
and  membe.rs  as  to  whefl  ler  a  particular 
rule  will  be  considered  i  nreasonable. 
(In  this  connection,  how  sver,  it  should 
be  noted  that  the  Supren  e  Court  in 
Steelworkers.  Local  3489  recognized 
that  a  flexible  rule,  whic  i  "Congress 
clearly  contemplated"  in  using  the  word 
"reasonable,"  leads  to  ur  certainty.  The 
Court  also  stated  that  the  "contention 
that  [one  would  have)  no  way  of 
knowing  that  a  rule  disqi  alifying  90% 
of  a  IchjIs  members  fron  office  would 
be  regarded  as  unreasona  jle  in  the 
absence  uf  substantial  jus  tification  is 
unpeiboasive."  429  U.S. ;  i05,  at  313-4 
(1977).) 

A  third  option,  actually  a  combination 
of  the  first  two,  would  be  to  generally 
retain  the  case-by-case  an  alysis  of 
muhiple  factors,  but  add  i  .statement  to 


the  effect  that  once  the  portion  of  the 
disqualified  membership  reaches  a 
certain  percentage  (such  as  50%,  75%, 
or  90%),  the  meeting  attendance  rule 
will  be  considered  unreasonable  per  se. 
The  advantages  of  this  approach  are  that 
it  retains  the  case-by-case  approach  as 
in  the  second  option  but  provides  mors 
guidance.  The  di<^advantage  is  that  any 
particular  numl>er  which  is  chosen 
would  be  somewhat  arbitrary. 

Specific  comments  are  requested  on 
the  merits  of  each  of  these  three  options 
for  revising  §452.38,  as  well  as 
suggestions  fur  other  options.  Most 
helpful  would  be  comments,  especially 
by  those  unions  which  have  meeting 
attendance  requirements,  providing 
detailed  information  and  data  on 

—The  nature  and  importance  of  the 
union  interests  which  are  claimed  to 
be  ser\'ed  by  meeting  attendance 
requirements, 

—Whether  (and  if  so.  how)  those 
interests  have  in  fact  been  served  bv 
the  requirements, 

— Thr:  impact  of  those  requirements  on 
the  percentage  of  members 
disqualified  from  candidacy, 
especially  with  regard  to  non- 
incumtsents,  and 

—With  regard  to  the  third  option,  what 
the  appropriate  threshold  percentage 
of  disqualified  members  should  be  for 
the  qualification  to  be  considered 
unreasonable. 

Comments  are  also  specifically 
requested  on  whether  changes  are 
necessary  and/or  appropriate  to  make 
§§452.35  and  452.36  consistent  with 
Doyle,  particularly  in  connection  with 
the  references  in  those  provisions  to 
factors  to  be  considered  in  assessing  the 
reasonableness  of  a  qualification  for 
candidacy  such  as 

— The  impact  of  candidate 
qualifications, 

—The  difficulty  in  meeting  a  candidate 
qualification,  and 

— The  candidate  requirements  of  other 
unions. 

Finally,  suggestions  are  requested  for 
the  specific  language  of  revised  §  452.38 
and,  if  appropriate,  §§  452.35  and 
452.36. 


III.  Administrative  Notices 

A.  Executive  Order  12866 

The  Department  of  Labor  has 
determined  that  this  rule  is  not  a 
significant  regulatory  action  as  define*! 
in  section  3(f)  of  Executive  Order  12866 
in  that  it  will  not  (1)  have  an  annual 
effect  on  the  economy  of  $100  million 
or  more,  or  adversely  affect  in  a  matoridl 
way  the  economy,  a  sector  of  the 
economy,  productivity,  competition, 
jobs,  the  environment,  public  health  or 
safety,  or  State,  local,  or  tribal 
goverrunents  or  communities,  (2;  create 
a  serious  inconsistency  or  otherwise 
interfere  with  an  action  taken  or 
planned  by  another  agency,  (3) 
materially  alter  the  budgetary  impart  of 
entitlements,  grants,  user  fees,  or  loan 
programs  or  the  rights  and  obligations  of 
recipients  thereof,  or  (4)  raise  novel 
legal  or  policy  issues  arising  out  of  legal 
mandates,  the  President's  p.riorities,  or 
the  principles  set  forth  in  Executive 
Order  12866. 

B.  Regulatory  Flexibility  Act 

The  Agency  Head  has  certifier!  that 
any  revision  to  the  regulations 
considered  in  this  rulemaking  process 
will  not  have  a  significant  impact  on  a 
substantial  number  of  small  entities  es 
defined  in  the  Regulatory  Flexibility 
Act.  Any  regulatory  revision  will  only 
apply  to  labor  organizations,  and  the 
Department  has  determined  that  labor 
organizations  regulated  pursuant  to  the 
statutory'  authority  granted  under  the 
LMRDA  do  not  constitute  small  entities. 
Therefore,  a  regulatory  flexibility 
analysis  is  not  required. 

C.  Paperwork  Reduction  Act 

This  rule  contains  no  information 
collection  requirements /or  purposes  of 
the  Paperwork  Reduction  Act  of  1980 
(44  U.S.C.  3501  ct  scq.). 

List  of  Subjects  Affected  in  29  CFR  Part 

452 

Labor  unions. 

Signed  in  VVsshington,  DC,  this  9th  dav  t,i 
June  1994. 

Martin  Manley. 

Assistant  Secretary  for  the  American 
Workplace. 

|FR  Doc.  94-14542  Filed  6-14-34;  8:45  am) 
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SUMMARY:  This  Notice! 
accordance  with  author! 
the  Secretary  of  the  Int 
Assistant  Secretary — In 
209  DM  8,  .=ind  in 
Act  of  August  15.  1953. 
U.S.C.  §1151.  !  certify! 
No.  05-94.  A  Rescluti 
Tunica-Biloxi  Liquor 
duly  adopted  by  the  T 
Indian  Tribe  of  Louisian  i 
1994.  The  Ordinance  pri 
regulation  of  the  activiti 
manufacture,  distributioji 
consumption  of  liquor 
exterior  boundarif-s  of 
Reservation  under  the  )u 
Tunica-Eilox!  Indian  Tr 
DATES:  This  Ordinance  i 
June  15,  1994. 
FOR  FURTHER  INFORMATi' 
Chief.  Branch  of  Judicial 
Division  of  Tribal  Gov 
1849  C  Street  N.VV..  MS 
Washington.  D.C. 
telephone  (202)  208-44C|) 
S,UPPLEMENTARY 
Tunica  Biloxi  Liquor 
the  Tunica-Biloxi  Indian 
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INFORMAtlON:  The 

Cor  trol  Code  of 
Tribe  of 


Louisiana,  Resolution  No.  05-94,  is  to 
read  as  follows: 

Tunica-Biloxi  Liquor  Control 
Ordinance 

Article  1.  The  Tunica-Biloxi  Tribe  and 
the  State  of  Louisiana  possess 
concurrent  power  and  jurisdiction  to 
control  alcoholic  beverages  within  the 
Tunica-Biloxi  Reservation. 

Article  2.  All  persons,  entities,  or 
corporations  who  desire  to  sell  alcoholic 
beverages  within  the  exterior 
boundaries  of  the  Tunica-Biloxi 
Reservation  must  first  secure  a  license 
to  sell  alcoholic  beverages  from  the 
Slate  of  Louisiana  before  making 
application  to  the  Tribe  f'jr  the  sale  of 
alcoholic  beverages. 

Article  3  The  sale  of  intoxicating 
liquor  or  alcoholic  beverages  within  the 
gaming  facility  on  [of]  the  Tunica-Biloxi 
Tribe,  or  within  such  ancillary  facilities 
for  the  service  of  food  or  beverages  as 
are  located  in  the  same  or  adjoining 
buildings  as  the  gaming  facility  shall  be 
subject  to  the  provisions  of  the  Indian 
Gaming  Regulatory  Act  and  the 
Compac!  between  the  Tujiica-Biloxi 
Tribe  and  the  State  of  Louisiana. 

Article  4. 

A.  An  application  to  sell  alcoholic 
beverages  within  the  exterior 
boundaries  of  the  Tunica-Biloxi 
Reservation  shall  be  submitted  to  the 
Tunica-Biloxi  Tax  Commission,  in 
triplicate,  and  shall  consist  of  the 
following: 

(1 )  A  valid  license  from  the  slate; 


(2)  the  applicant's  full  name,  address, 
telephone  number  and  social  securitv 
number; 

|3J  a  fee  of  five  hundred  dollars; 

(4)  location  of  premises  where  the  sale 
of  alcoholic  beverages  is  to  take  place; 

(5)  t}  pes  of  alcoholic  beverages  to  be 
sold. 

B.  The  Tax  Commission  shall 
consider  and  decide  whether  to  grant  or 
deny  a  license.  The  applicant  has  the 
right  to  request  a  hearing  before  the  Tax 
Commission.  Upon  an  unfavorable 
determination  by  the  Tax  Commission, 
the  applicant  mc;y  appen!  for  a 
rehearing.  The  applicant  shall  notify  the 
Commission  of  his  intontion  to  appeal 
within  30  days  of  the  Commission's 
initial  determination. 

Article  5.  The  license  to  purchase 
alcoholic  beverages  shall  be  publicly 
exhibited  on  the  premises  where  the 
alcoholic  beverages  are  to  bs  sold.  . 

Article  6.  Failure  to  abide  by  anv 
tribal  or  state  law  shall  be  punished  bv 
revocation  of  the  license,  and  where 
appropriate,  exclusion  from  the 
Reservation.  Appeal  from  anv  action 
taken  to  suspend  or  revoke  a  license 
shall  be  as  in  Article  4(B). 

Article  7.  The  duration  of  each  license 
shall  be  one  year,  beginning  on  January 
1st.  Applications  shall  be  filed  with  the 
Tax  Commission  on  or  before  November 
15th. 

Ada  E.  Deer, 

Assistant  Secretary'— Indian  Affairs. 

|FR  Dot.  94-14514  Filed  6-14-94.  8:45  ami 
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Training  in  Early  Childho<  id  Education 
and  Violence  Counseling 

AGENCY:  Department  of  Ed  ication. 
ACTION:  Notice  of  Final  Priprities  for 
Fiscal  Year  1994. 
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SUMMARY:  The  Secretary 
priorities  for  the  Training  i 
Childhood  Education  and 
Counseling  program  to 
use  of  program  funds  and 
funds  to  areas  of  identifiec 
fiscal  year  1994.  The  notic  ( 
absolute  priority,  two  invitat 
priorities,  and  a  competiti\  e 
The  absolute  priority  wou 
trainees  would  be  preparet 
economically  disadvantage  d 
invitational  priorities 
Secretary's  particular  interest 
projects  that  target  Federal 
resources  on  several 
disadvantaged  students  w 
careers  in  early  childhood 
or  violence  counseling,  an< 
likelihood  that  the 
students  would  be  retainec 
training  program.  The 
preference  would  increase 
likelihood  that  applicants 
critical  need  for  individua 
provide  counseling  to  youi^g 
who  have  been  affected  by 
to  adults  who  work  with 
children. 

EFFECTIVE  DATE:  These 
effect  45  days  after  publica 
Federal  Register  or  later  if 
takes  certain  adjournments 
to  know  the  effective  date 
priorities,  call  or  write  the 
of  Education  contact  person 
FOR  FURTHER  INFORMATION 
Robert  Alexander,  U.S 
Education.  400  Maryland 
Room  4400,  Portals  Build 
Washington  D.C.,  20202-; 
Telephone:  (202)  260-0994 
who  use  a  telecommunicat 
the  deaf  (TDD)  may  call  the 
Information  Relay  Service 
800-877-^339  between  8  a 
p.m..  Eastern  time,  Monday 
Friday. 

SUPPLEMENTARY  INFORMATl 
Training  in  Early  Childho 
and  Violence  Counseling 
provides  assistance  to 
higher  education  to  establi 
programs  to  recruit  and 
for  careers  in  early  childhood 
development  and  care,  or 
programs;  or  providing  cou|isi 
young  children  from  birth 
age  who  have  been  affected]  b 
and  to  adults  who  work  \vi 
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CONTACT:  N4r. 
Def  artment  of 
Avenue,  S.W., 

iirg. 
2441. 
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children.  The  statute  gives  priority  in 
granting  funds  to  institutions  that 
prepare  students  for  work  in 
economically  disadvantaged  areas;  plan 
to  focus  their  recruitment,  retention, 
and  training  efforts  on  disadvantaged 
students;  and  have  demonstrated 
effectiveness  in  providing  the  type  of 
training  for  which  the  institution  seeks 
assistance. 

On  February  10, 1994,  the  Secretary 
published  a  notice  of  proposed 
priorities  for  this  program  in  the  Federal 
Register  (59  FR  6249). 

The  purpose  of  these  priorities  is  to 
advance  the  National  Education  Goals 
by  improvif!",  early  childhood  education 
and  child  c^n-  .services  in  disadvantaged 
areas,  providing  training  opportunities 
to  adults  in  order  that  they  may  possess 
the  skills  necessary  to  compete  in  a 
global  economy,  and  enhancing  the 
ability  of  educators  and  others  to  help 
young  children  and  their  families  cope 
with  violence.  \ 

Analysis  of  Comments  and  Questions 

In  response  to  the  Secretary's 
invitation  in  the  notice  of  proposed 
priorities,  11  parties  submitted 
comments.  An  analysis  of  the  comments 
and  of  the  changes  in  the  proposed 
priorities  follows.  Technical  and  other 
minor  changes — and  suggested  changes 
the  Secretary  is  not  legally  authorized  to 
make  under  the  applicable  statutory 
authority — are  not  addressed. 

Comment:  Nine  commenters 
indicated  that  the  proposed  absolute 
priority,  which  would  have  required 
that  the  training  program  result  in  a 
two-year  certificate  or  degree,  would  be 
unduly  restrictive. 

Discussion:  The  proposed  priority  was 
not  intended  to  limit  the  kind  of 
training  grantees  could  provide  only  to 
courses  of  study  resulting  in  a  two-year 
certificate  or  degree.  It  was  intended  to 
permit  institutions  of  higher  education 
to  provide  a  range  of  training 
opportunities — including  a  Child 
Etevelopment  Associate  certificate,  Head 
Start's  training  certificate,  and  masters' 
and  doctoral  degrees  as  part  of  an 
articulated  system  or  continuum  of 
training  so  long  as  one  of  the  credentials 
offered  for  the  career  ladder  was  a  two- 
year  degree  or  certificate.  The  Secretary 
believes  that  the  inclusion  of  shorter 
term  entry  level  training,  as  one  of  the 
components  of  a  training  continuum  can 
lead  to  fulfilling  jobs  and  meaningful 
career  and  higher  education 
opportunities  for  many  individuals. 
Two-year  degrees  or  certificates  are 
often  offered  by  institutions  of  higher 
education  either  directly  or  indirectly 
through  partnerships  with  community 
colleges  or  other  training  sources. 


Changes:  In  response  to  the  concern 
about  requiring  a  course  of  study 
leading  to  a  two-year  degree  or 
certificate,  the  Secretary  has  changed 
the  absolute  priority  to  an  invitational 
priority.  The  phrase  "either  directly  or 
through  a  partnership  with  a 
community  college  or  other  training 
source,"  has  been  added  after  institution 
of  higher  education  (IHE)  and  the  word 
"primary"  modifying  "component"  has 
been  deleted. 

Comment:  Five  commenters  believed 
the  proposed  absolute  priority  defining 
several  groups  of  disadvantaged 
individuals  to  be  targeted  for  training  to 
be  overly  prescriptive.  One  conim.enter 
objected  to  giving  priority  to  weitare 
recipients  and  not  to  other  poverty-level 
individuals  who  are  not  welfare 
recipients. 

Discussion:  The  Act  itself  requires 
projects  to  target  services  on 
disadvantaged  students.  The  intent  of 
the  proposed  priority  was  to  further 
clarify  the  term  "disadvantaged"  in 
order  to  develop  successful  training 
models  for  these  populations,  not  to 
exclude  students  who  are  not 
disadvantaged  from  participation  in  the 
training  program. 

Changes:  In  response  to  the  concern 
about  requiring  projects  to  target 
recruitment  and  training  primarily  on 
certain  categories  of  disadvantaged 
individuals,  the  Secretary  has 
eliminated  the  word  "primarily"  and 
changed  the  priority  from  absolute  to 
invitational.  The  invitational  priority 
expresses  the  Secretary's  interest  in 
funding  projects  that  target  recruitment 
and  training  on  individuals  living  in 
poverty  and  graduating  high  school 
students  who  have  been  eligible  for  free 
or  reduced  price  lunch. 

Comment:  Three  commenters 
recommended  deletion  of  the  proposed 
absolute  priority  requiring  students  to 
engage  in  field  experience  in 
communities  where  there  is  highly 
concentrated  poverty ,*&  high  incidence 
of  violence,  or  both,  as  either 
urmecessary  or,  in  combination  with  the 
other  two  proposed  absolute  priorities, 
unduly  restrictive. 

Discussion:  The  Secretary  considers 
field  experience  to  be  an  essential 
component  of  a  successful  training 
program — not  just  to  increase 
employability  and  the  likelihood  that 
students  will  return  to  disadvantaged 
areas  for  employment,  but  also  to 
improve  student  retention  during  the 
training  experience. 

Changes:  None. 

Comment:  Four  commenters  said  that 
giving  competitive  preference  for 
applicants  whose  proposed  projects 
include  training  and  field  experience  in 
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violence  counseling  grves  the 
impression  that  training  in  violence 
counseling  is  merely  an  "add-on" 
component. 

Discussion:  On  the  contrary,  it  is  the 
intention  of  the  competitive  preference 
to  emphasize  training  in  viotence 
counseling  and  ensure  that  projects 
fimded  under  the  program  wldress 
issues  of  violence  as  a  core  part  of  the 
program  and  not  as  an  optional  "add- 
on." Under  the  statute,  training  may  be 
in  "early  childhood  development  and 
care,  or  preschool  programs;  or 
providing  counseling  to  young  children 
from  birth  to  6  years  of  age  who  have 
been  affected  by  violence  and  to  adults 
virho  work  with  such  children."  Thus, 
applicants  have  the  option  of  addressing 
either  one  or  both  components.  The 
Secretary  recognizes  the  importance  of 
meaningful  training  for  all  early 
childhood  professionals  to  assist  them 
in  helping  children,  their  parents,  and 
other  caregivers  who  have  been  victims 
of  violence  or  who  live  in  violent 
environments. 
Changes:  None. 

Absolute  Priority 

Under  34  CFR  75.105(c)(3)  the 
Secretary  gives  an  absolute  prefererrce  to 
and  will  fund  only  those  applications 
that  meet  the  following  priority.  The 
Secretary  funds  under  this  competition 
only  applications  that  meet  this  absolute 
priority: 

Background:  Under  this  absolute 
priority,  all  individuals  served  by  the 
proposed  project  must  receive 
substantial  field  experience  in  early 
childhood  development  and  care, 
preschool  education,  or  violence 
counseling. 

Research  in  adult  learning  emphasizes 
the  need  to  link  training  to  practical 
issues  in  participants'  lives— often 
through  the  use  of  concurrent  hands-on 
practice.  This  is  especially  important  for 
trainees  who  will  be  working  in 
disadvantaged  areas.  Coursework  alone 
is  insufficient  to  prepare  trainees  for 
work  in  the  childcare  field;  the 
curriculum  should  relate  closely  to  real- 
world  issues  and  include  practical 
experience.  Students  need  experience 
working  with  children  in  appropriate 
high-quality  settings  where  they  can 
observe  other  teachers  and  practice 
what  they  have  learned  through 
coursework. 

Training  programs  in  early  childhood 
education  and  violence  counseling  that 
include  concurrent  classroom  training 
and  field  experience  compments  are 
not  only  more  likely  to  retain  students, 
but  may  result  in  h%her  employability 
following  the  training  and  increase  the 


likelihood  that  students  will  return  to 
disadvantaged  areas  for  employment. 

Priority 

All  individuals  served  by  the 
proposed  project  must  receive 
substantial  field  experience  in  early 
childhood  development  and  care, 
preschool  education,  or  violence 
counseling.  The  field  experience  must 
be  in  communities  where  there  is  highly 
concentrated  poverty,  a  high  incidence 
of  violence,  or  both. 

Competitive  Preference 

Under  34  CFR  75.105(c)(2)(i)  the 
Secretary  gives  preference  to 
applications  that  meet  the  following 
competitive  priority.  The  Secretary 
awards  10  points  to  an  application  that 
meets  this  priority  in  a  particularly 
effective  way.  These  points  are  in 
addition  to  any  points  the  application 
earns  under  the  selection  criteria  for  the 
program. 

Background  Each  day  in  American 
communities,  children  are  witnesses  to 
violent  acts  or  are  victims  of  abuse  or 
personal  assault.  Recent  studies  report 
high  percentages  of  young  children 
witnessing  shootings  and  stabbings  at 
home  and  on  the  street.  Other  studies 
show  an  alarming  increase  in  the 
numbers  of  pediatric  firearm  deaths  and 
injuries. 

Some  exports  describe  the  impact  of 
violence  on  many  children  as  "post- 
traumatic stress  disorder."  Research  has 
found  that  chronic  exposure  to  violence 
can  have  serious  developmental 
consequences  for  children,  including 
psychological  disorders,  grief  and  loss 
reactions,  impaired  intellectual 
development  and  school  problems, 
truncated  moral  development, 
pathological  adaptation  to  violence,  and 
identification  with  the  aggressor. 
Furthermore,  research  demonstrates  that 
the  younger  the  child,  the  greater  the 
threat  of  e.xposure  to  violence  is  to 
healthy  development. 

Most  teachers  and  childcare  providers 
have  not  been  trained  to  help  children 
cope  with  the  effects  of  violence.  Given 
the  national  epidemic  of  violence,  there 
is  a  responsibility  to  enhance  the  ability 
of  educators  to  help  young  children  and 
their  families  cope  with  violence  and 
promote  their  resilience.  There  is  also  a 
need  to  train  additional  service 
providers  to  address  the  developmental 
impact  of  exposure  to  violence  on  young 
children  and  to  support  families  in  their 
efforts  to  protect  their  children's 
physical  and  emotional  well-being.  The 
purpose  of  this  competitive  preference 
is  to  provide  a  strong  incentive  for  all 
applicants  to  include  a  course  of  study 


in  violence  counseling  in  their  proposed 
projects. 

Priority 

Competitive  preference  will  be  given 
to  applicants  whose  proposed  project 
includes  training  and  field  experience 
leading  to  a  degree  or  certificate  in 
violence  counseling  for  some  or  all  ()f 
the  participants. 

Invitational  Priority  1— Focusing 
Training  and  Recruitment  on  Certain 
Categories  of  Disadvantaged  Students 

Background:  There  is  a  growing  need 
for  well-qualified  early  childhood 
educators  and  childcare  providers, 
especially  by  parents  who  are  on  public 
assistance  and  seeking  employment. 
Studies  demonstrate  ihal  more  than  11 
million  children  are  involved  in  enrly 
care  and  education  outside  their  homes, 
including  approximately  60  percent  of 
children  in  families  with  incomes  of 
$10,000  or  less.  The  quality  of  the 
services  these  children  receive  will 
depend  on  the  knowledge  and  skills  of 
the  people  who  care  for  and  leach  them. 

The  statute  requires  grantees  to  focus 
their  recruitment,  retention,  and 
training  efforts  on  disadvantaged 
individuals.  Under  this  invitational 
priority,  the  Secretary  encourages  each 
IHE  to  include  in  its  application  a  plan 
for  targeting  its  recruitment,  retention, 
and  training  efforts,  at  least  in  part, 
toward  one  or  more  of  the  following 
categories — (1)  Individuals  who  are 
living  in  poverty;  (2)  graduating  high 
school  seniors  who  are  eligible  for  free 
or  reduced  priced  lunch;  (3)  individuals 
who  lack  a  postsecondary  degree  and 
are  currently  working  in  a  Chapter  1 
Head  Start  or  Even  Start  program  or 
other  Federal,  State,  or  local  program 
primarily  serving  disadvantaged  young 
children;  or  (4)  individuals  who  lack  a 
postsecondary  degree  and  are  parents  of 
children  participating  in  Chapter  1  Head 
Start  or  Even  Start  programs  or  another 
Federal,  Slate,  or  local  programs 
primarily  serving  disadvantaged  voung 
children. 

Invitational  Priority 

The  Secretary  is  especially  intcn:sted 
in  funding  applicants  that  include  a 
plan  demonstrating  that  their 
recruitment,  retention  and  training 
efforts  will  be  targeted,  at  least  in  part, 
toward  one  or  more  of  the  following 
categories: 

(IJ  Individuals  living  in  povertv. 

(2)  Graduating  high  school  seniors 
who  are  eligible  for  free  or  reduced 
priced  lunch. 

(3)  Individuals  who  lack  a 
postsecondar>-  degree  and  are  cuiruntly 
working  in  a  Chapter  1  Head  Start  or 
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Even  Start  program  or  other  Federal, 
State,  or  local  programs  prinarily 
sen'ing  disadvantaged  youn ;  children. 

(4)  Individuals  who  lack  f 
post.'ssccndar)'  degree  and  a 
children  participating  in 
Start  or  Even  Start  programs 
Federal.  State,  or  local  prog 
primarily  serving  disadvant 
children. 
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Invitational  Priority  2 — Trai  ring 
Programs  Resulting  in  a  Tvvi  -Year 
Certificate  or  Degree 

Background:  The  typical  ifead  teacher 
in  non-school  sponsored  eai  y 
childhood  classrooms  has  cc  mpleted 
high  school  and  has  had  son  e 
postsecondary  education.  In  Head  Start, 
for  example,  one  study  founi  1  that  56.5 
percent  of  lead  teachers  had  s  high 
school  diploma,  or  equivalei  t.  or  a 
Child  Development  Associat  3  (CDA) 
certificate  (Observational  Sti  dy  of  Early 
Childhood  Programs),  but  had  not 
completed  a  formal  educatio  i  program 
at  the  postsecondary  level.  T  le  same 
study  showed  that  63.2  perci  nt  of  the 
teaching  assistants  or  aides  i  i  school- 
sponsored  preschool  progran  is  had  not 
completed  any  formal  educai  ion  beyond 
high  school  and  most  lacked  specific 
training  in  early  childhood  e  lucation 

Childcare  workers  have  on  2  of  the 
highest  turnover  rates  of  all 
occupations.  During  the  past  decade, 
staff  turnover  in  child  care  c«  nters 
nearly  tripled.  Some  of  the  reasons  often 
cited  for  this  high  turnover  r<  te  are  low 
pay.  lack  of  benefits,  stressfu  working 
conditions,  and  lack  of  traini  ig  in 
critical  job  safety  skills,  and  (  hild 
development  knowledge.  Un  ler  this 
invitational  priority,  the  Secr  Jtary 
encourages  each  IHE  to  inclu  ie  in  its 
application  plans  for  a  curric  jium  that 
would  include  a  course  of  sti  dy  leading 
to  a  two-year  certificate  or  de  jree  in 
early  childhood  developmeni  and  care, 
preschool  education,  or  violence 
counseling. 

Earning  a  two-year  degree  <  an 
enhance  the  career  opportunities  and 
improve  the  retention  for  ind  viduals 
working  in  programs  serving  ow- 
income  children.  At  the  same  time, 
institutions  that  offer  a  two-y  sar  degree, 
either  directly  or  through  a  p;  rtnership 
with  a  community  college,  ca  i  attract 
and  retain  low-income  indivi  luals  for 
whom  a  four-year  degree  may  initially 
seem  out  of  reach. 

Invitational  Priority 

In  addition  to  funding  appl  cations 
that  include  training  leading  I  o  four- 
year  and  graduate  degrees,  th(  Secretary 
is  especially  interested  in  fun  ling 
applications  that  include  as  0  le 


component  of  the  proposed  project  a 
course  of  study  leading  to  a  two-year 
certificate  or  degree  in  early  childhood 
development  and  care,  preschool 
education,  or  violence  counseling.  The 
course  of  study  could  be  offered  either 
directly  by  the  applicant  institution,  or 
through  a  partnership  with  a 
community  college  or  other  educational 
agency  or  training  source. 

Intergovernmental  Review 

This  program  is  subject  to  the 
requirements  of  Executive  Order  12372 
and  the  regulations  in  34  CFR  Part  79. 
The  objective  of  the  Executive  order  is 
to  foster  an  intergovernmental 
partnership  and  a  strengthened 
federalism  by  relying  on  processes 
developed  by  State  and  local 
governments  for  coordination  and 
review  of  proposed  Federal  financial 
assistance. 

In  accordance  with  the  order,  this 
document  is  intended  to  provide 
notification  of  the  Department's  specific 
plans  and  actions  for  this  program. 

(Catalog  of  Federal  Domestic  Assistance 
Number  84.266,  Early  Childhood  Education 
and  Violence  Counseling  Program.) 

Dated:  June  7,  1994. 
Thomas  W.  Payzant, 

Assistant  Secretary  for  tiementary  and 

Secon  dory- Education. 

[FR  Doc.  94-14484  Filed  6-14-94:  8:45  am] 
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CFDA  No:  84.266 

Training  in  Early  Childhood  Education 
and  Violence  Counseling 

AGENCY:  Department  of  Education. 
ACTION:  Notice  Inviting  Applications  for 
New  Awards  for  Fiscal  Year  (FY)  1994. 


Note  to  Applicants:  This  notice  is  a 
complete  application  package.  Together 
with  the  statute  authorizing  the  program 
and  the  Education  Department  General 
Administrative  Regulations  (EDGAR), 
the  notice  contains  all  of  the 
information,  application  forms,  and 
instructions  needed  to  apply  for  a  grant 
under  this  competition. 

Purpose  of  Program:  To  enable 
institutions  of  higher  education  to 
establish  innovative  programs  to  recruit 
and  train  students  for  careers  in:  (1) 
Early  childhood  development  and  care 
or  preschool  programs;  or  (2)  providing 
counseling  to  young  children  from  birth 
to  six  years  of  age  who  have  been 
affected  by  violence  and  to  adults  who 
work  with  such  young  children. 

Eligible  Applicants:  Institutions  of 
higher  education. 


Deadline  for  Transmittal  of 
Applications:  ]u\y  27,  1994. 

Deadline  for  Intergovernmental 
*  Feview:  September  25, 1994. 

Available  Funds:  $9,040,000. 

Range  of  Awards:  Minimum  $500,000; 
maximum  $1,000,000  for  each  year  of 
the  project.  Applicants  must  request 
awards  within  this  range. 

Estimated  Average  Size  of  Awards: 
S750.000. 

Estimated  Number  of  Awards:  12. 

Note:  This  Department  is  not  bound  by  any 
estimates  in  this  notice. 

Project  Period:  3-5  years. 

Applicable  Regulations:  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  Part  74  (Administration  of 
Grants  to  Institutions  of  Higher 
Education,  Hospitals,  and  Nonprofit 
Organizations),  Part  75  (Direct  Grant 
Programs),  Part  77  (Definitions  '.iiat 
Apply  to  Department  Regulations),  Part 
79  (Intergovernmental  Review  of 
Department  of  Education  Progra.ms  and 
Activities),  Part  82  (New  Restrictions  on 
Lobbying),  Part  85  (Govemmentwide 
Debarment  and  Suspension 
(Nonprocuremenf)  and 
Govemmentwide  Requirements  for 
Drug-Free  Workplace  (Grants)),  and  Part 
86  (Drug-Free  Schools  and  Campuses). 

Description  of  Program:  Section  596 
of  the  Higher  Education  Amendments  of 
1992  (Pub.  L.  102-325)  authorizes  grants 
to  institutions  of  higher  education 
(IHEs)  to  enable  them  to  establish 
innovative  programs  to  recniit  and  train 
students  for  careers  in  one  or  both  of  the 
following: 

(1)  Early  childhood  development  and 
care  or  preschool  programs;  or 

(2)  Providing  counseling  to  young 
children  from  birth  to  six  years  of  age 
who  have  been  affected  by  violence  and 
to  adults  who  work  with  these  children. 

Applications:  A  grant  may  be  made 
only  to  an  IHE  that  submits  an 
application  to  the  Secretary.  The 
application  must — 

(1)  Describe  the  activities  and  services 
for  which  assistance  is  sought; 

(2)  Contain  a  comprehensive  plan  for 
the  recruitment,  retention,  and  training 
of  students  for  careers  in  early 
childhood  development  or  violence 
counseling; 

(3)  Demonstrate  that  the  institution 
has  the  capacity  to  implement  the  plan; 
and 

(4)  Provide  assurances  that  the  plan 
was  developed  in  consultation  with 
agencies  and  organizations  that  will 
assist  the  institutions  in  carrying  out  the 
plan. 

The  comprehensive  plan  must 
include  a  description  of — 


(1)  Specific  strategies  for  reaching 
students  at  secondary  schools, 
community  colleges,  undergraduate 
institutions,  or  other  agencies  and 
institutions  from  which  students  are  to 
be  drawn  for  participation  in  the 
program,  including  any  partnerships 
with  the  institutions; 

(2)  Specific  strategies  for  retaining 
students  in  the  program  such  as  summer 
sessions,  internships,  mentoring,  or 
other  activities; 

(3)  Methods  that  will  be  used  to 
ensure  that  students  trained  pursuant  to 
the  plan  will  find  employment  in  early 
childhood  education,  development  and 
care,  or  violence  counseling; 

(4)  The  goals,  objectives,  and 
timelines  to  be  used  in  assessing  the 
success  of  the  plan  and  the  activities 
assisted  under  the  grant  award; 

(5)  The  curriculum  and  training 
leading  to  the  degree  or  credential  that 
prepares  students  for  the  careers 
described  in  the  plan; 

(6)  The  special  plan,  if  any,  to  ensure 
that  students  trained  pursuant  to  the 
plan  will  be  prepared  for  serving  in 
economically  disadvantaged  areas;  and 

(7)  Sources  ofiinancial  aid  to  ensure 
that  the  training  program  is  available  to 
all  qualified  students. 

Priorities 

The  priorities  in  the  notice  of  final 
priorities  for  this  program,  as  published 
elsewhere  in  this  issue  of  the  Federal 
Register,  apply  to  this  competition. 

Selection  Criteria 

(a)(1)  The  Secretary  uses  the  following 
selection  criteria  to  evaluate 
applications  for  grants  under  this 
competition. 

(2)  The  maximum  score  for  all  of 
these  criterion  is  100  points. 

(3)  The  maximum  score  for  each 
criterion  is  indicated  in  parentheses. 

The  regulations  in  34  CFR  75.210  (a) 
and  (c)  provide  that  the  Secretary  may 
award  up  to  100  points  for  the  selection 
criteria  including  distribution  of  an 
additional  15  points  among  the  criteria 
in  34  CFR  75.210(b).  For  this 
competition  the  Secretary  distributes 
the  additional  15  points  as  follows:  5 
points  to  selection  criterion  34  CFR 
75.210(b)(2)  (Extent  of  need  for  the 
project)  for  a  possible  total  of  25  points; 
5  points  to  selection  criterion  34  CFR 
75.210(b)(3)  (Plan  of  operation)  for  a 
possible  total  of  20  points);  and  5  points 
to  selection  criterion  34  CFR 
75.210(b)(6)  (Evaluation)  for  a  possible 
total  of  10  points). 

(b)  The  criteria.— [\)  Meeting  the 
purposes  of  the  authorizing  statute.  (30 
points)  The  Secretary  reviews  each 
application  to  determine  how  well  the    . 


project  will  meet  the  purpose  of  section 

596  of  the  Higher  Education 

Amendments  of  1992.  including 

consideration  of — 

(i)  The  objectives  of  the  project;  and 
(ii)  How  the  objectives  of  the  project 

further  the  purposes  of  the  authorizing 

statute. 

(2)  Extent  of  need  for  the  project.  (25 
points)  The  Secretary  reviews  each 
application  to  determine  the  extent  to 
which  the  project  meets  specific  needs 
recognized  in  the  authorizing  statute, 
including  consideration  of— 

(i)  The  needs  addressed  by  the 
project; 

(ii)  How  the  applicant  identified  those 
needs; 

(iii)  How  those  needs  will  be  met  by 
the  project;  and 

(iv)  The  benefits  to  be  gained  by 
meeting  those  needs. 

(3)  Plan  of  operation.  (20  points)  The 
Secretary  reviews  each  application  to 
determine  the  quality  of  the  plan  of 
operation  for  the  project,  including — 

(i)  The  quality  of  the  design  of  the 
project; 

(ii)  The  extent  to  which  the  plan  of 
management  is  effective  and  ensures 
proper  and  efficient  administration  of 
the  project; 

(iii)  How  well  the  objectives  of  the 
project  relate  to  the  purpose  of  the 
program; 

(iv)  The  quality  of  the  applicant's  plan 
to  use  its  resources  and  personnel  to 
achieve  each  objective; 

(v)  How  the  applicant  will  ensure  that 
project  participants  who  are  otherwise 
eligible  to  participate  are  selected 
without  regard  to  race,  color,  national 
origin,  gender,  age.  or  handicapping 
condition;  and 

(vi)  For  grants  under  a  program  that 
requires  the  applicant  to  provide  an 
opportunity  for  participation  of  students 
enrolled  in  private  schools,  the  quality 
of  the  applicant's  plan  to  provide  that 
opportunity. 

(4)  Quality  of  key  personnel.  (7 
points)  (i)  The  Secretary  reviews  each 
application  to  determine  the  quality  of 
key  personnel  the  applicant  plans  to  use 
on  the  project,  including — 

(A)  The  qualifications  of  the  project 
director  (if  one  is  to  be  used); 

(B)  The  qualifications  of  each  of  the 
other  key  personnel  to  be  used  in  the 
project; 

(C)  The  time  that  each  person  referred 
to  in  paragraphs  (b)(4)(i)  (A)  and  (B)  will 
commit  to  the  project;  and 

(D)  How  the  applicant,  as  part  of  its 
nondiscriminatory  employment 
practices,  will  ensure  that  its  personnel 
are  selected  for  employment  without 
regard  to  race,  color,  national  origin, 
gender,  age,  or  handicapping  condition. 


(ii)  To  determine  personnel 
quahfications  under  paragraphs  (b)(4)(i) 
(A)  and  (B),  the  Secretary  considers — 

(A)  Experience  and  training  in  fields 
related  to  the  objectives  of  the  project; 
and 

(B)  Any  other  quahfications  that 
pertain  to  the  quality  of  the  project. 

(5)  Budget  and  cost  effectiveness.  (5 
points)  The  Secretary  reviews  each 
application  to  determine  the  extent  to 
which — 

(i)  The  budget  is  adequate  to  support 
the  project;  and 

(ii)  Costs  are  reasonable  in  relation  to 
the  objectives  of  the  project. 

(6)  Evaluation  plan.  (10  points)  The 
Secretary  reviews  each  application  to 
determine  the  quality  of  the  evaluation 
plan  for  the  project,  including  the  extent 
to  which  the  applicant's  methods  of 
evaluation — 

(i)  Are  appropriate  to  the  project;  and 
(ii)  To  the  extent  possible,  are 

objective  and  produce  data  that  are 

quantifiable. 
(Cross-reference;  See  34  CFR  75.590 

Evaluation  by  the  grantee.) 

(7)  Adequacy  of  resources.  (3  points) 
The  Secretary  reviews  each  application 
to  determine  the  adequacy  of  the 
resources  that  the  applicant  plans  to 
devote  to  the  project,  including 
facilities,  equipment,  and  supplies. 

Intergovernmental  Review  of  Federal 
Programs 

This  program  is  subject  to  the 
requirements  of  Executive  Order  12372 
(Intergovernmental  Review  of  Federal 
Programs)  and  the  regulations  in  34  CFR 
part  79. 

The  objective  of  the  Executive  order  is 
to  foster  an  intergovernmental 
partnership  and  to  strengthen 
federalism  by  relying  on  State  and  local 
processes  for  State  and  local 
government  coordination  and  review  of 
proposed  Federal  financial  assistance. 

Applicants  must  contact  the 
appropriate  State  Single  Point  of 
Contact  to  find  out  about,  and  to  comply 
with,  the  State's  process  under 
Executive  Order  12372.  Applicants 
proposing  to  perform  activities  in  more 
than  one  State  should  immediately 
Contact  the  Single  Point  of  Contact  for 
each  of  those  States  and  follow  the 
procedure  established  in  each  State 
under  the  Executive  order.  If  you  want 
to  know  the  name  and  address  of  anv 
State  Single  Point  of  Contact,  see  the  list 
published  in  the  Federal  Register  on 
May  3,  1994  (59  FR  22904-22905). 

In  States  that  have  not  established  a 
process  or  chosen  a  program  for  review. 
State,  areawide,  regional,  and  local 
entities  may  submit  comments  dirw  ;iy 
to  the  Department. 
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I  (lust  be 
the  date 
follou'ing 
12372,  U.S. 
4161. 

126. 
d  !' 
app  ications 
n  nendatio 
-qelivered 
DC  time) 
notice. 

Address 
he  One  to 
tslts 

Not  Send 
'  A  ddress. 
of 


Any  State  F*rocess  Recomjnendation 
and  other  comments  submil  ted  by  a 
State  Single  Point  of  Contac  t  and  any 
comments  from  Stats,  areavfide 
regional,  and  local  entities 
mailed  or  hand-delivered  b 
indicated  in  the  notice  to  tli 
address:  The  Secretary,  E.O 
Department  of  Education,  Rbom 
400  Mar>'land  Avenue,  SVV. 
Washington,  DC  20202-01 

Proof  of  mailing  will  be  determined 
on  the  same  basis  as  for 
(see  34  CFR  75.102).  Recomtnendations 
or  comments  may  be  hand- 
until  4:30  p.m.  (Washington, 
on  the  date  indicated  in  thi; 

Please  Note  That  the  Abo 
Is  Not  the  Same  Address  as 
Which  the  Applicant  Subm 
Completed  Application.  Do 
Applications  to  the  Above 
Instructions  for  Transmittal 
Applications: 

(a)  If  an  applicant  wants  t^  apply  for 
a  grant,  the  applicant  shall 

(1)  Mail  the  original  and  tivo  copies 
of  the  application  on  or  befcre  the 
deadline  date  to: 
U.S.  Department  of  Educaticn, 

Application  Control  Cente  r 
Attention:  (CFDA  #84.266 
Washington.  DC  20202-4125 
or 

(2)  Hand  deliver  the  o 
copies  of  the  application  by 
(Washington,  DC  time)  on  t^e 
date  to: 

U.S.  Department  of  Educaticn 
Application  Control  Centc  r 
Attention;  (CFDA  #  84.26E ) 
#3633.  Regional  Office  Bu  Iding 
7th  and  D  Streets.  SW..  Wi  ishingt 
DC. 

(b)  An  applicant  must  shoiv 
following  as  proof  of  mailin 

(1)  A  legibly  dated  U.S.  Pc^al 
postmark. 

(2)  A  legible  mail  receipt  v  'ith  the 
date  of  mailing  stamped  by  tjie  U.S. 
Postal  Service. 

(3)  A  dated  shipping  labeljmvoice.  or 
receipt  from  a  cominercial  a  met. 

(4)  Any  other  proof  of  mai  ing 
acceptable  to  the  Secretary. 

(c)  If  an  application  is  mailed  through 
the  U.S.  Postal  Service,  the  S  ecretary 
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and  two 
1:30  p.m. 
deadline 


Room 
#3. 
on, 

one  of  the 

Service 


does  not  accept  either  of  the  following 
as  proof  of  mailing: 

(\ )  A  private  metered  postmark. 

(2)  A  mail  receipt  that  is  not  dated  by 
the  U.S.  Postal  Service. 

Notes:  (1)  The  U.S.  Postal  Service 
does  not  uniformly  provide  a  dated 
postmark.  Before  relying  on  this 
method,  an  applicant  should  check  with 
its  local  post  office. 

(2)  The  Application  Control  Center 
will  mail  a  Grant  Apphcation  Receipt 
Acknowledgment  to  each  applicant.  If 
an  applicant  fails  to  receive  the 
notification  of  apphcation  receipt 
within  15  days  from  the  date  of  mailing 
the  apphcation,  the  applicant  should 
call  the  U.S.  Department  of  Education 
Application  Control  Center  at  (202) 
708-9494. 

(3)  The  applicant  must  indicate  on  the 
envelope  and — if  not  provided  by  the 
Department — in  Item  10  of  the 
Application  for  Federal  Assistance 
(Standard  Form  424)  the  CFDA 
number — and  suffix  letter,  if  any — of  the 
competition  under  which  the 
application  is  being  submitted. 

Application  Instructions  and  Forms 

The  appendix  to  this  apphcation  is 
divided  into  three  parts  plus  a  statement 
regarding  estimated  public  reporting 
burden  and  various  assurances  and 
certifications.  These  parts  and 
additional  materials  are  organized  in  the 
same  manner  that  the  submitted 
application  should  be  organized.  The 
parts  and  additional  materials  are  as 
follows: 

Part  I — Application  for  Federal 
Assistance  (Standard  Form  424  (Rev.  4- 
88))  and  instructions. 

PART  It-BUDGET  INF0RMATIOf4— 
NOr4-CONSTRUCTION  PROGRAMS 
(STANDARD  FORM  424A)  AND 
INSTRUCTIONS 

PART  III — Application  Narrative 
Additional  Materials 

Estimated  Public  Reporting  Burden. 

Assurances — Non-Construction 
Programs  (Standard  Form  424B). 

Certifications  regarding  Lobbying; 
Debarment,  Suspension,  and  GAer 
Responsibility  Matters;  and  Drug-Free 
Workplace  Requirements  (ED  80-0013). 


Certification  regarding  Debannent, 
Suspension,  Ineligibility  and  Voluntary 
Exclusion:  Lower  Tier  Covered 
Transactions  (ED  80-0014,  9/90)  and 
instructions.  (NOTE:  ED  80-0014  is 
intended  for  the  use  of  grantees  and 
should  not  be  transmitted  to  the 
Department.) 

Disclosure  of  Lobbying  Activities 
(Standard  Form  LLL)  (if  applicable)  and 
instructions;  and  Disclosure  of  Lobbying 
Activities  Continuation  Sheet  (Standard 
Form  LLL-A). 

An  applicant  may  submit  information 
on  a  photostatic  copy  of  the  application 
and  budget  forms,  the  assurances,  and 
the  certifications.  However,  the 
application  form,  the  assurances,  and 
the  certifications  must  each  have  an 
original  signature.  No  grant  may  be 
awarded  unless  a  completed  application 
form  has  been  received. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr 
Roljert  Alexander,  Compensatory 
Education  Programs,  Office  of 
Elementary  and  Secondary  Education. 
U.S.  Department  of  Education.  400 
Maryland  Avenue,  S.W.,  Room  4400. 
Portals  Building.  Washington,  D.C. 
20202-€132.  Telephone:  (202)  260- 
0994.  Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  tJie  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time. 
Monday  through  Friday. 

Information  about  the  Department's 
funding  opportunities,  including  copies 
of  application  notices  for  discretionary 
grant  competitions,  can  be  viewed  on 
the  Department's  electronic  bulletin 
board  (ED  Board),  telephone  (202)  260- 
9950;  or  on  the  Internet  Gopher  Sen'er 
at  GOPHER.ED.GOV  (under 
Announcements,  Bulletins,  and  Press 
Releases).  However,  the  official 
application  notice  for  a  discretionarj' 
grant  competition  is  the  notice 
published  in  the  Federal  Register. 

Program  Authority:  Public  Law  102-325. 
Higher  Education  Amendments  of  1992. 
section  596. 

Dated:  June  7,  1994. 
Thomas  W.  Payzant, 

Assistant  Secretary  fm^  Ehmentary-  and 
Secondary  Education. 
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INSTRUCTIONS  FOR  THE  SF  424 

This  is  a  standard  form  usee  by  applicants  as  a  rtq\iired  facesheet  for  pr«appiications  and  applications  submitted 
for  Federal  assistance.  It  will  be  used  by  Federal  agencies  to  obtain  applicant  certification  that  States  which  have 
established  a  review  and  co  nment  procedure  in  response  to  Executive  Order  12372  and  have  selected  the  program 
to  be  included  in  their  proce  ss,  have  been  given  an  opportunity  to  review  the  applicant's  submission. 


Item:  Entrv: 

1  Self-explanatory. 

2  Date  application  sufan  itted  to  Federal  agency  (or 
State  if  appiicaole)  &  applicant's  control  number 
(if  applicable). 

3.     State  use  only  (if  appli:able). 

4  If  this  application  is  to  continue  or  revise  an 
existing  award,  enter  present  Federal  identifier 
number  If  for  a  new  pj  eject,  leave  blanic 

5  Legal  name  of  applicant,  name  of  primary 
organizational  unit  >rhich  will  undertake  the 
assistance  activity,  »mp!ete  address  of  the 
applicant,  and  came  ai  :d  telephone  number  of  the 
person  to  contact  on  matters  related  to  this 
application. 

6  Enter  Employer  Ident  ilcation  Number  (EIN)  as 
assigned  by  the  Intern,  il  Revenue  Service. 

-7.  Enter  the  appropriate  letter  in  the  space 
provided. 

3  Check  appropriate  b(  x  and  enter  appropriate 
letter(s)  in  the  spaceCsl  provided: 

—  "New"  means  a  new  assistance  award.  « 

—  "Continuation"  mea  ns  an  extension  for  an 
additional  funding't  udget  period  for  a  project  ' 
with  a  projected  cotr  pletion  date. 

—  "Revision"  means  ai  ly  change  in  the  Federal 
Government's  flnani  ;iai  obligation  or 
contingent  liability  'rom  an  existing 
obligation. 

9  Name  of  Federal  agent  y  from  which  assistance  is 
being  requested  with  tl  ds  application. 

10.  Use  the  Catalog  of  Fe  lerai  Domestic  Assistance 
number  and  title  of  tie  program  under  which 
assistance  is  requestec . 

11.  Enter  a  brief  descriptive  title  of  the  project,  if 
more  than  one  progran  is  involved,  you  should 
append  an  explanation  on  a  separate  sheet.  If 
appropriate  (e.g.,  construction  or  real  property 
projects),  attach  a  map  showing  project  location. 
For  preapplications,  use  a  separate  sheet  to 
provide  a  summary  des  chption  of  this  project. 


Item:  Entrv: 

12.  List  only  the  largest  political  entities  affected 
(e.g..  State,  counties,  cities). 

13.  Self-explanatory 

14.  List  the  applicant's  Congressional  District  and 
any  District(s)  affected  by  the  program  or  project. 

15.  Amount  requested  or  to  be  contributed  during 
the  first  funding/budget  period  by  each 
contributor.  Value  of  in-kind  contributions 
should  be  included  on  appropriate  lines  as 
applicable.  If  the  action  will  result  in  a  dollar 
change  to  an  existing  award,  indicate  only  the 
amount  of  the  change.  For  decreases,  enclose  the 
amounts  in  parentheses.  If  both  basic  and 
supplemental  amounts  are  included,  show 
breakdown  on  an  attached  sheet.  For  multiple 
program  funding,  use  totals  and  show  breakdown 
using  same  categories  as  item  15. 

IS.  Applicants  should  contact  the  State  Single  Point 
of  Contact  (SPOC)  for  Federal  Executive  Order 
12372  to  determine  whether  the  application  is 
subject  to  the  State  intergovernmental  review 
process. 

17.  This  question  applies  to  the  applicant  organi- 
zation, not  the  person  who  signs  as  the 
authorized  representative.  Categories  of  debt 
include  delinquent  audit  disallowances,  loans 
and  taxes. 

18.  To  be  signed  by  the  authorized  representative  of 
the  applicant.  A  copy  of  the  governing  body's 
authorization  for  you  to  sign  this  application  as 
official  representative  must  be  on  file  in  the 
applicant's  ofEice.  (Certain  Federal  agencies  may 
require  that  this  authorization  be  submitted  as 
part  of  the  application.) 
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INSTRUCTIONS  FOR  THE  SF-424A 


General  Instructiona 

This  form  is  designed  so  that  application  can  be  made 
for  funds  from  one  or  more  grant  programs.  In  pre- 
paring the  budget,  adhere  to  any  existing  Federal 
grantor  agency  guidelines  which  prescribe  how  and 
whether  budgeted  amounts  should  be  separately 
shown  for  different  functions  or  activities  within  the 
program.  For  some  programs,  grantor  agencies  may 
require  budgets  to  be  separately  shown  by  function  or 
activity.  For  other  programs,  grantor  agencies  may 
require  a  breakdown  by  function  or  activity.  Sections 
A.B.C,  and  D  should  include  budget  estimates  for  the 
whole  project  except  when  applying  for  assistance 
which  requires  Federal  authoriration  in  annual  or 
other  funding  period  increments.  In  the  latter  case. 
Sections  A,B,  C,  and  D  should  provide  the  budget  for 
the  first  budget  period  (usually  a  year)  and  Section  E 
should  present  the  need  for  Federal  assistance  in  the 
subsequent  budget  periods.  All  applications  should 
contain  a  breakdown  by  the  object  class  categories 
shown  in  Lines  a-k  of  Section  B. 

Section  A.  Budget  Summary 
Lines  1-4,  Columns  (a)  and  (b) 

For  applications  pertaining  to  a  single  Federal  grant 
program  (Federal  Domestic  Assistance  Catalog 
number)  and  not  requiring  a  functional  or  activity 
breakdown,  enter  on  Line  1  under  Column  (a)  the 
caUlog  program  title  and  the  catalog  number  in 
Column  (b). 

For  applications  pertaining  to  a  single  program 
requiring  budget  amounts  by  multiple  functions  or 
activities,  enter  the  name  of  each  activity  or  function 
on  each  line  in  Column  (a),  and  entfer  the  catalog  num- 
ber in  Column  (b).  For  applications  pertaining  to  mul- 
tiple programs  where  none  of  the  programs  require  a 
breakdown  by  function  or  activity,  enter  the  catalog 
program  title  on  each  line  in  Column  (a)  and  the 
respective  catalog  number  on  each  line  in  Column  (b). 

For  applications  pertaining  to  multiple  programs 
where  one  or  more  programs  require  a  breakdown  by 
function  or  activity,  prepare  a  separate  sheet  for  each 
program  requiring  the  breakdown.  Additional  sheets 
should  be  used  when  one  form  does  not  provide 
adequate  space  for  all  breakdown  of  data  required. 
However,  when  more  than  one  sheet  is  used,  the  first 
page  should  provide  the  summary  totals  by  programs. 

Lines  1-4,  Columns  (c)  through  (g.) 
For  new  applications,  leave  Columns  (c)  and  (d)  blank. 
For  each  line  entry  in  Columns  (a)  and  (b).  enter  in 
Columns  (e),  (f),  and  (g)  the  appropriate  amounts  of 
funds  needed  to  support  the  project  for  the  first 
funding  period  (usually  a  year). 


Lines  1-4,  Columns  (c)  through  (g.)  ( continued) 

For  continuing  grant  program  appUcationt,  submit 
these  forma  before  the  end  of  each  funding  period  as 
required  by  the  grantor  agency.  Enter  in  Columns  (c) 
and  (d)  the  estimated  amounts  of  funds  which  will 
remain  unobligated  at  the  end  of  the  grant  funding 
period  only  if  the  Federal  grantor  agency  instructions 
provide  for  this.  Otherwise,  leave  these  columns 
blank.  Enter  in  columns  (e)  and  (0  the  amounts  of 
funds  needed  for  the  upcoming  period.  The  amount(s) 
in  Column  (g)  should  be  the  sum  of  amounts  in 
Columns  (e)  and  (f). 

For  supf^emental  grants  and  changes  to  existing 
grants,  do  not  use  Columns  (c)  and  (d).  Enter  in 
Column  (e)  the  amount  of  the  increase  or  decrease  of 
Federal  fiinds  and  enter  in  Column  (0  the  amount  of 
the  increase  or  decrease  of  non-Federal  funds.  In 
Column  (g)  enter  the  new  total  budgeted  amount 
(Federal  and  non-Federal)  which  includes  the  total 
previous  authorized  budgeted  amounts  plus  or  minus, 
as  appropriate,  the  amounts  shown  in  Columns  (e)  and 
(f).  The  amounts)  in  Column  (g)  should  not  equal  the 
sum  ofamounts  in  Columns  (e)  and  (f). 

Line  5>-  Show  the  totals  for  all  columns  used. 

Section  B  Budget  Categories 

In  the  column  headings  (1)  through  (4),  enter  th«  titles 
of  the  same  programs,  functions,  and  activities  shown 
on  Lines  1-4,  Column  (a).  Section  A.  When  additional 
sheets  are  prepared  for  Section  A,  provide  similar 
column  headings  on  each  sheet.  For  each  program, 
function  or  activity,  fill  in  the  total  requirements  for 
funds  (both  Federal  and  non-Federal)  by  object  class 
categories. 

Lines  6»-i  —  Show  the  totals  of  Lines  6a  to  6h  in  each 
column. 

Line  6j  -  Show  the  amount  of  indirect  cost. 

Line  6k  -  Enter  the  toul  of  amounts  on  Lines  6i  and 
6j.  For  all  applications  for  new  grants  and 
continuation  grants  the  tcUl  amount  in  column  (5), 
Line  6k,  should  be  the  saint  as  the  toUl  amount  shown 
in  Section  A,  Column  (g).  Line  5.  For  supplemental 
grants  and  changes  to  granis,  the  toUl  amount  of  the  .. 
increase  or  decrease  as  shown  in  Columns  (l)-(4).  Line 
6k  should  be  the  same  as  the  sum  of  the  amounts  in 
Section  A,  Columns  (e)  and  (f)  on  Line  5. 
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INSTRUCTIONS  FOR  THE  SF-424A  (continued) 


Line  7  -  Enter  the  estimated  amount  of  income,  if  any, 
expected  to  be  generated  fr  )m  this  project.  Do  not  add 
or  subtract  this  amount  from  the  total  project  amount. 
Show  under  the  program  narrative  statement  the 
nature  and  source  of  income.  The  estimated  amount  of 
program  income  may  be  considered  by  the  federal 
grantor  agency  in  determining  the  total  amount  of  the 
grant. 

Section  C.  Non-Federal-!  esources 

Lines  8-11  -  Enter  amounts  of  non-Federal  resources 
that  w\\\  be  used  on  the  grait.  If  in-kind  contributions 
are  included,  provide  a  brie 
sheet. 


Column  (a)  -  Enter  t  le  program  titles  identical 
to  Column  (a),  Sect  on  A.  A  breakdown  by 
function  or  activity  is  r  ot  necsssary. 

Column  (b)  -  Enter  tl  le  contribution  to  be  made 
by  the  applicant. 

Column  (c)  -  Enter  I  he  amount  of  the  State's 
cash  and  in-kind  contribution  if  the  applicant  is 
not  a  State  or  Stale  ag(  ncy.  Applicants  which  are 
a  State  or  State  agencies  should  leave  this 
column  blank. 

Column  (d)  -  Enter  t  le  amount  of  cash  and  in- 
kind  contributions  to  be  made  from  all  other 
sources. 

Column  (e)  -  Enter  totkls  of  Columns  (b).  (c),  and 
(d). 

Line  12  —  Enter  the  total  fpr  each  of  Columns  (b)-(e) 

The  amount  in  Column  (e 

amount  on  Line  5.  Column  (i),  Section  A 

Section  D  Forecasted  Cash  Needs 

Line  13  -  Enter  the  amount 


from  the  grantor  agency  dur  ng  the  first  year 


explanation  on  a  separate 


should  be  equal  to  the 


of  cash  needed  by  quarter 


Line  14  -  Enter  the  amount  of  cash  from  all  other 
sources  needed  by  quarter  during  the  first  year. 

Line  15  -  Enter  the  totals  of  amounts  on  Lines  13  and 
14. 

Section  E.  Budget  Estimates  of  Federal  Funds 
Needed  for  Balance  of  the  Project 

Lines  16-19  -  Enter  in  Column  (a)  the  same  grant 
program  titles  shown  in  Column  (a),  Section  A.  A 
breakdown  by  function  or  activity  is  not  necessary.  For 
new  applications  and  continuation  grant  applications, 
enter  in  the  proper  columns  amounts  of  Federal  funds 
which  will  be  needed  to  complete  the  program  or 
project  over  the  succeeding  funding  periods  (usually  in 
years).  This  section  need  not  be  completed  for  revisions 
(amendments,  changes,  or  supplements)  to  funds  for 
the  current  year  of  existing  grants. 

If  more  than  four  lines  are  needed  to  list-the  program 
titles,  submit  additional  schedules  as  necessary. 

Line  20  -  Enter  the  total  for  each  of  the  Columns  (b)- 
(e).  When  additional  schedules  are  prepared  for  this 
Section,  annotate  accordingly  and  show  the  overall 
totals  on  this  line 

Section  F.  Other  Budget  Information 

Line  21  -  Use  this  space  to  explain  amounts  for 
individual  direct  object-class  cost  categories  that  may 
appear  to  be  out  of  the  ordinary  or  to  explain  the 
details  as  required  by  the  Federal  grantor  agency. 

Line  22  -  Enter  the  type  of  indirect  rate  (provisional, 
predetermined,  final  or  fixed)  that  will  be  in  effect 
during  the  funding  period,  the  estimated  amount  of 
the  base  to  which  the  rate  is  applied,  and  the  total 
indirect  expense 

Line  23  -  Provide  any  other  explanations  or  comments 
deemed  necessary 


SP  424A  (4-83)    oaga  4 


Fedp.ral  Register  /  Vol.  59,  No.  114  /  Wednesday.  June  1.5,  1994  /  Notices 


30851 


INSTRUCTIONS  FOR  PART  III  APPLICATION  NARRATIVE: 

Before  preparing  the  Application  Narrative  an  applicant 

should  read  carefully  the  description  of  the  program,  the 

information  regarding  priorities,  and  the  selection  criteria  the 

Secretary  uses  to  evaluate  applications. 

The  narrative  should  encompass  each  function  or  activity  for 

which  funds  are  being  requested  and  should — 

1.  Begin  with  an  Abstract;  that  is,  a  summary  of  the 
proposed  project ; 

2.  Describe  the  proposed  project  in  light  of  each  of  the 
selection  criteria  in  the  order  in  which  the  criteria  are  listed 
in  this  application;  and 

3.  Include  any  other  pertinent  information  that  might 
assist  the  Secretary  in  reviewing  the  application. 

'The  Secretary  strongly  requests  the  applicant  to  limit  the 
Application  Narrative  to  no  more  than  20  double-spaced,  typed  (on 
one  side  only)  pages,  although  the  Secretary  will  consider 
applications  of  greater  length.   The  Department  has  found  that 
successful  applications  for  similar  programs  generally  meet  this 
page  limit. 
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INSTRUCTIONS  FOR  ESTIMATED  PUBLIC  REPORTING  BURDEN 


Ed 


Under  term 
amended,  and  th 
Department  of 
burden  in  this 
burden  for  this 
90  hours  per  re 
instructions^  S€ 
maintaining  the 
collection  of  i 
burden  estimate 
information,  in 
the  U.S.  Depa 
Compliance  Divis 
Office  of  Manag 
control  number  1 

(Informati 
1810-0562;  Expi 


j.pc 


994 


of  the  Paperwork  Reduction  Act  of  1980,  as 
regulations  implementing  that  Act,  the 
ucation  invites  comment  on  the  public  reporting 
:ollection  of  information.   Public  reporting 
collection  of  information  is  estimated  to  average 

onse,  including  the  time  for  reviewing 
arching  existing  data  sources,  gathering  and 
data  needed,  and  completing  and  reviewing  the   v 
r formation.   You  may  send  comments  regarding  this 
or  any  other  aspect  of  this  collection  of 
uding  suggestions  for  reducing  this  burden,  to 
of  Education,  Information  Management  and 
ion,  Washington,  D.C.  20202-4651;  and  to  the 

nt  and  Budget,  Paperwork  Reduction  Project  0MB 
310-0562,  Washington,  D.C.  20503. 

collection  approved  under  0MB  control  number 
ion  date:  4/30/96) . 
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Note: 


ASSURANCES  —  NON-CONSTRUCTION  PROGRAMS 


OMI  Approval  Mo.  0341-0040 


Certain  of  these  assurances  may  not  be  applicable  to  your  project  or  program  If  you  have  questions 

f  certi^;";?,'  t.*  ""r^^"^  agency^Further  certain  Federal  awarding  agencies  may  require  applicants 
tv/  certify  to  additional  assurances  If  such  is  the  case,  you  will  be  nctL*ied.  j     h  wiJ 


As  the  duly  authorized  representative  of  the  applicant  I  certify  that  the  applicant: 


2. 


Has  the  legal  authority  to  apply  for  Federal 
assistance,  and  the  institutional,  managerial  and 
financial  capability  (including  funds  sufficient  to 
pay  the  non-Federal  share  of  project  costs)  to 
ensure  proper  planrang,  management  and  com- 
pletion of  the  project  described  in  this  application. 

Will  give  the  awarding  agency,  the  Comptroller 
General  of  the  United  States,  and  if  appropriate, 
the  State,  through  any  authorized  represenUtive, 
access  to.  and  the  right  to  examine  all  records, 
books,  papers,  or  documents  related  to  the  award; 
and  will  establish  a  proper  accounting  system  in 
accordance  with  generally  accepted  accounting 
standards  or  agency  directives. 

Will  establish  safeguards  to  prohibit  employees 
from  using  their  positions  for  a  purpose  that 
constitutes  or  presents  the  appearance  of  personal 
or  organizational  conflict  of  interest,  or  personal 
gain. 

Will  initiate  and  complete  the  work  within  the 
applicable  time  frame  after  receipt  of  approval  of 
the  awarding  agency. 

Will  comply  with  the  Intergovernmental 
Personnel  Act  of  1970  (42  U.S.C.  §§  4728-4763) 
relating  to  prescribed  standards  for  merit  systems 
for  programs  funded  under  one  of  the  nineteen 
statutes  or  regulations  specified  in  Appendix  A  of 
OPM's  Standards  for  a  Merit  System  of  Personnel 
Administration  (5  C.F.R.  900,  Subpart  F). 

Will  comply  with  all  Federal  statutes  retatinij  to 
nondiscrimination.  These  include  but  are  not 
limited  to:  (a)  Title  VI  of  the  Civil  Rights  Act  of 
1964  (P.L.  88-352)  which  prohibits  discrimination 
on  the  basis  of  race,  color  or  national  origin;  (b) 
Title  IX  of  the  Education  Amendments  of  1972,  as 
amended  (20  U.S.C.  §§  168M683,  and  1685-1686). 
which  prohibits  discrimination  on  the  basis  of  sex; 
(c)  Section  504  of  the  Rehabilitation  Act  of  1973,  as 
amended  (29  U.S.C.  5  794).  which  prohibits  dis- 
crimination on  the  basis  of  handicaps;  (d)  the  Age 
Discrimination  Act  of  1975,  as  amended  (42 
U.S.C.§§  6101-6107).  which  prohibits  discrim- 
ination on  the  basis  of  age; 


8. 


(e)  the  Drug  Abuse  OfHce  and  Treatment  Act  of 
1972  (P.L.  92-255),  as  amended,  relating  to 
nondiscrimination  on  the  basis  of  drug  abuse,  (f) 
the  Comprehensive  Alcohol  Abuse  and  Alcoholism 
Prevention.  Treatment  and  Rehabilitation  Act  of 
1970  (P.L.  91-616).  as  amended,  relating  to 
nondiscrimination  on  the  basis  of  alcohol  abuse  or 
alcoholism;  <g)  }5  523  and  527  of  the  Public  Health 
Ser\ice  Act  of  1912  (42  U  S.C.  230  dd-3  and  290  ee- 
3),  as  amended,  relating  to  confidentiality  of 
alcohol  and  drug  abuse  patient  records;  (h)  Title 
VIII  of  the  Civil  Rights  Act  of  1968  (42  U:S  C  § 
3601  et  seq),  as  amended,  relating  to  non 
discrimination  in  the  sale,  rental  or  fina.ncing  of 
housing;  (i)  any  other  nondiscrimination 
provisions  in  the  specific  sUtute(s)  under  which 
application  for  Federal  assistance  is  being  made. 
and  (j)  the  requirements  of  any  other 
nondiscrimination  statute(s)  which  may  apply  to 
the  application. 

Will  comply,  or  has  already  complied,  with  the 
requirements  of  Titles  II  and  III  of  the  Un!.'"crm 
Relocation  Assistance  and  Real  Property 
Acquisition  Policies  Act  of  1970  (PL.  91-646) 
which  provide  for  fair  and  equiuble  treatment  of 
persons  displaced  or  whose  property  is  acquired  as 
a  result  of  Federal  or  federally  assisted  programs 
These  requirements  apply  to  all  interests  in  real 
property  acquired  for  project  purposes  regardless 
of  Federal  participation  in  purchases. 

Will  comply  with  the  provisions  of  the  Hatch  Act 
(5  U  S.C.  §S  1501-1508  and  7324-7328)  which  limit 
the  political  activities  of  employees  whose 
principal  employment  activities  are  funded  in 
whole  or  in  part  vrith  Federal  funds 

Will  comply,  as  applicable,  with  the  provisions  of 
the  Davis-Bacon  Act  (40  U.S.C.  §§  276a  to  276a- 
7),  the  Copeland  Act  (40  U.S.C.  §  276c  and  18 
use.  §§  874),  and  the  Contract  Work  Hours  and 
Safety  Standards  Act  (40  U.S.C.  §§  327-333), 
regarding  labor  standards  for  federally  assisted 
construction  subagreements. 
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10.  Will  comply,  if  applicafble,  with  flood  insurance 
purchase  requirement^  of  Section  lC2(a)  of  the 
Flood  Disaster  Protection  Act  of  1973  (P.L.  93-234) 
which  requires  recipien  ts  in  a  special  flood  hazard 
area  to  participate  in  tl'  e  program  andto  purchase 
flood  insurance  if  the  total  cost  of  insurable 
construction  and  acquis  tion  is  $10,000  or  more. 

11.  Will  comply  with  envir  mmental  standards  which 
may  be  prescribed  pur  uant  to  the  following:  (a) 
institution  of  environmental  quality  control 
measures  under  the  !  rational  Environmental 
Policy  Act  of  1969  (P.L  91-190)  and  Executive 
Order  (EO)  11514;  (b)  notification  of  violating 
facilities  pursuant  to  EO  11738;  (c)  protection  of 
wetlands  pursuant  to  E  3  11990;  (d)  evaluation  of 
flood  hazards  in  floodpls  ins  in  accordance  with  EO 


11 988;  (e) assurance  of 
the  approved  State 


project  consistency  with 
management   program 


developed  under  the  C  astal  Zone  Management 
Act  of  1972  (16''t>>S.;.~«:^51  et  seq.);  (f) 
conformity  of  Federal  a  rtions  to  State  (Clear  Air) 
Implementation  Plans  i  nder  Section  176(c)  of  the 
Clear  Air  Act  of  1955,  as  amended  (42  U  S.C.  S 
401  et  seq.);  (g)  protect:  on  of  underground  sources 


of  drinking  water  undei 


Act  of  1974.  as  amend) d.  (PL.  93-523);  and  (h) 
protection  of  endangt  red  species  under  the 


*  Endangered  Species  Act 
93-205) 


of  1973,  as  amended,  (P  L. 


12.  Will  comply  with  the 
of  1SS8  (16  U.S.C.  §§ 
protecting  components 
the  national  w.'d  and 


V\ild 


and  Scenic  Rivers  Act 
1271  et  seq.)  related  to 
potential  components  of 
scenic  rivers  system. 


cr 


G'JATo.RE  or  AUTHORI2E0  C  iRTlFYlNG  OFFiClAL 


APPLiCAM  ORGANIZATION 


the  Safe  Drinking  Water 


13.  Will  assist  the  awarding  agency  in  assuring 
compliance  with  Section  106  of  the  National 
Historic  Preservation  Act  of  1966,  as  amended  (16 
U.S.C.  470).  EO  11593  (identification  and 
protection  of  historic  properties),  and  the 
Archaeological  and  Historic  Preservation  Act  of 
1974  (16  U.S.C.  469a-l  et  seq.). 

14.  Will  comply  with  P.L.  93-348  regarding  the 
protection  of  human  subjects  involved  in  research, 
development,  and  related  activities  supported  by 
this  award  of  assistance. 

15.  Will  comply  with  the  Laboratory  Animal  Welfare 
Act  of  1966  (P.L.  89-544,  as  amended,  7  U.S.C 
2131  et  seq.)  pertaining  to  the  care,  handling,  and 
treatment  of  warm  blooded  animals  held  for 
research,  teaching,  or  other  activities  supported  by 
this  award  of  assistance. 

16.  Will  comply  with  the  Lead-Based  Paint  Poisoning 
Prevention  Act  (42  U.S.C.  §§  4801  et  seq.)  which 
prohibits  the  use  of  lead  based  paint  in 
construction  or  rehabilitation  of  residence 
structures. 

17.  Will  cause  It  be  performed  the  required  financial 
and  compliance  audits  in  accordance  with  the 
Single  Audit  Act  of  1984. 

IS.  Will  comply  with  all  applicable  requirements  of  ail 
other  Federal  laws,  executive  orders,  regulations 
and  policies  governing  this  program. 


TITLE 


DATE  SUBMITTED 
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CERTinCATIONS  REGARDING  LOBBYING;  DEBARMENT,  SUSPENSION  AND  OTHER 
RESPONSIBILITY  MATTERS;  AND  DRUG-FREE  WORKPLACE  REQUIREMENTS 

'l^P'.  j*^'*  *^'°"'*^  ^^. '°  '^  regulations  cited  below  to  determine  the  certification  to  which  they  are  reauired  to  att^t    Ar^\i^„^ 
should  also  review  the  instr^actions  for  certification  included  in  the  t^ulations  before  compS^  fo?m  l^t^.^  of^(^^ 
provides  for  compliance  with  certification  recjuirements  under  M  cM  Part  82.  "New  rS^"!  S^t^"^,^'^^^ 

(Grants).  The  cemficatjons  jhaU  be  treated  as  a  material  repr«entation  of  fact  upon  which  reliance  wiU  be  diImT  wW,7k^  rwt^^ 
of  Education  determines  to  award  the  covered  transaction,  grant,  or  cooperative  igT«m«u  ^  ^"  '^'*'  ^P^" 


30855 


rtment 


1.  LOBBYING 

As  required  by  Section  1352,  Title  31  of  the  U.S.  Code,  and 
implemented  at  34  CFK  Part  82,  for  pereons  cntermg  into  a 
grant  or  cooperative  aRreement  over  SI  00,000,  as  defined  at  34 
CFR  Part  82,  Sections  81105. and  82.110,  theapplicant  certifies 
that:  '^'^ 

(a)  No  Federal  appropriated  funds  have  been  paid  or  will  be 
paid,  by  or  on  behalf  of  the  undersigned,  to  any  person  for 
influencing  or  attempting  to  influence  an  officer  or  employee 
of  any  agency,  a  Member  of  Congress,  an  officer  or  employee 
of  Congress,  or  an  employee  of  a  Member  of  Congress  in 
connection  with  the  making  of  any  Federal  grant,  the  entering 
into  of  any  cooperative  agroement,  and  the  extension, 
continuation,  renewal,  amendment,  or  modifiation  of  any 
Federal  gram  or  cooperative  agreement; 

fb)  If  any  funds  other  than  Federal  appropriated  funds  have 
been  paid  or  will  be  paid  to  any  person  for  influencing  or 
attempting  to  innuenoe  an  officer  or  employee  of  any  agency,  a 
Member  ot  Congress,  an  officer  or  employee  of  Congress,  or  an 
employee  of  a  Member  of  Congress  in  connection  with  this 
Federal  grant  or  cooperative  agreement,  the  undersigned  shall 
complete  and  submit  Standard  Form  -  LLL,  "Disclosure  Form 
to  Report  Lobbying,"  in  accordance  with  its  instructions; 

(c)  The  undersigned  shall  require  that  the  language  of  this 
certification  be  included  in  Lhe  award  documents  for  all 
suba  wards  at  all  tiers  (including  subgrants,  contracts  under 
grants  and  cooperative  agreements,  and  subcontracts)  and  that 
all  subredpients  shall  certify  and  disclose  accordingly. 


2.  DEBARNfENT,  SUSPENSION,  AND  OTHER 
RESPONSIBILITY  MATTERS 

As  required  by  Executive  Order  12549,  Debarment  and 
Suspension,  and  implemented  at  34  CFR  Pan  85,  for 

prospective  participants  in  primary  covered  transactions  as 
defined  at  34  CFTv  Part  85,  Sections  83.105  and  85.110  - 

A.  The  applicant  certifies  that  it  and  its  principals. 

(a)  Are  not  presently  debarred,  suspended,  proposed  for 
debarment,  declared  ineligible,  or  voluntarily  excluded  from 
covered  transactions  by  any  Federal  department  or  agency; 

(b)  Have  not  within  a  three-year  period  preceding  this 
appbcation  been  convicted  of  or  had  a  civil  judgment  rendered 
against  them  for  commission  of  fraud  or  a  crimmal  offense  in 
connection  with  obtaining,  attempting  to  obtain,  or  performing 
a  public  (Federal,  State,  or  local)  transaction  or  contract  under 
a  public  transaction;  violation  of  Federal  or  Sute  antitrust 
statutes  or  commission  of  embezzlement,  theft,  forgery, 
bribery,  falsification  or  destrxxrtion  of  records,  malung  false 
sutemer.ts,  or  receiving  stolen  property; 

(c)  Are  not  presently  indicted  for  or  otherwise  criminally  or 
civilly  charged  by  a  govemmenul  entity  (Federal,  Sute,  or 
local)  with  commission  of  any  of  the  offenses  enumerated  in 
paragraph  (l)(b)  of  this  certification;  and 


(d)  Have  not  within  a  three-year  period  preceding  this 
application  had  one  or  more  public  transactions  (Federal  Sute 
or  local)  terminated  for  cause  or  default;  and 

B.  Where  the  applicant  is  uiwble  to  certify  to  any  of  the 
sutemenls  in  this  certification,  he  or  she  shall  attach  an 
explanation  to  this  application. 


3.  DRUG-FREE  WORKPLACE 
(GRANTEES  OTHER  THAN  INDIVIDUALS) 

As  required  by  the  Drijg-Frec  Workplace  Act  of  1988  and 
implemented  at  34  CFR  Part  85,  Subpart  F.  for  grantees  as 
defined  at  34  CFR  Part  85,  Sections  8o.605  and  &5.610  -' 

A.  The  applicant  certifies  that  it  wilJ  or  will  continue  to 
provide  a  drug-free  workplace  by: 

(a)  Publishing  a  statement  notifying  employees  that  the 
unlawful  manufacture,  distribution,  dispensing,  possession,  or 
use  ofa  controlled  substance  is  pnahibited  in  the  grantee's 
workplace  and  specifying  the  actions  that  will  be  uken  against 
employees  for  viola bon  of  such  prohibitioi\; 

(b)  EsUblishing  an  on-going  drug-free  awareness  program  to 
inform  employees  about— 

(1)  The  dangers  of  drug  abuse  in  the  workplace; 

(2)  The  grantee's  policy  of  maintaining  a  drug-free  workplace; 

(3)  Any  available  drug  counseling,  reJubilitation,  and 
employee  assistance  programs;  and 

(4)  The  penalties  that  may  be  imposed  upon  employees  for 
drug  abuse  violations  occurring  m  the  workplace; 

(c)  Maldng  it  a  requirenient  that  each  employee  to  be  engaged 
in  the  perfonriance  of  the  grant  be  given  a  copy  of  the 
sutement  required  by  paragraph  (a); 

(d)  Notifying  the  employee  in  the  sutement  required  by 
paragraph  (a)  that,  as  a  condition  of  employment  under  the 
grant,  the  employee  will— 

(1)  Abide  by  the  terms  of  the  sutement;  and 

(2)  Notify  the  employer  in  writing  of  his  or  her  conviction  for  a 
violation  of  a  crirrunal  drug  sutute  occurring  in  the  workplace 
no  later  than  five  calendar  days  after  such  conviction; 

(e)  Notifying  the  agency,  in  writing,  nithin  10  calendar  days 
after  receivmg  notjce  under  subparagraph  <dX2)  from  an 
employee  or  otherwise  receiving  actual  notice  of  such 
conviction.  Employers  of  convicted  employees  must  provide 
notice,  including  position  title,  to:  Director,  Grants  and 
Contracts  Service,  US.  Department  of  Education,  400 
Maryland  Avenue,  S.W.  (Room  3124,  CSA  Regional  Office 
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Building  No.  3),  Washirgtoi  i, 
include  the  identification  ni  mbeKs) 


(0  Taking  one  of  ihe  foUow 
of  receiving  notice  under  su 
any  employee  who  is  so  con^ii 


ihg  acJons,  within  30  calendar  days 
sparagraph  (d/(2),  with  respect  to 
■icted- 


(1)  Taking  appropriate  pen  inne) 
employee,  up  to  and  indudi 
requirements  of  the  Rehabii 


ding 


(2)  Recuirirg  such  employe  i 
drug  abuse  assistance  or 
such  pi:rposes  by  a  Federal, 
enforcement,  or  other 


to  pantcipate satisfactorily  Li  a 
reltbilitation  program  sppraved  for 
Sute:  or  local  health,  taw 
agency; 


appro  jnate 


(g)  Making  a  good  faith  effo  -t 
drug-free  workplace  throug 
(a),(b),(c).(d),(c),and{/). 

B.  The  grantee  iray  insert  if 
site<s)  for  the  performance 
specific  grant: 

Place  of  Performarce  (S<reet 
code) 


Check  □  if  there  are  workp  aces  on  f:le  that  are  not  identified 
here. 


NAMEOFAPPUCANT 


PRINTED  NAME  ANT)  TITl  £  OF  AUTHORIZED  REPRESENTATIVE 


SIGNATURE 


ED6(WX)13 


DC  20202-4571.  Notice  shaU 
of  each  affected  grant; 


action  against  such  an 
_  termination,  consistent  with  the 
tation  Act  of  1973,  as  amended;  or 


to  continue  to  maintain  a 
irr.plemcntation  of  paragraphs 


the  space  provided  befow  the 
work  done  in  connection  with  the 


address,  dty,  county,  state,  zip 


DRUG-FREE  WORKPLACE 
(GRANTEES  WHO  ARE  INTJIVIDUALS) 

As  required  by  the  Drug-Free  Workplace  Act  of  1988,  and 
implemented  at  34  CFR  Part  85,  Subpart  F,  for  grantees,  as 
defined  at  34  CFR  Part  8S.  Sections  85.605  and  85.610 - 

A.  As  a  condition  of  the  grant,  I  certify  that  I  wiD  not  engage  in 
the  unlawful  manufacture,  distribution,  dispensing, 
possession,  or  use  of  a  controlled  substance  in  conducting  any 
activity  with  the  grant;  and 

B.  If  convicted  of  a  criminal  drug  offense  resulting  from  a 
violation  occurring  during  the  conduct  of  any  grant  activity.  I 
will  report  the  conviction,  in  writing,  within  10  calendar  days 
of  the  conviction,  to:  Director,  Grants  and  Contracts  Service, 
U.S  Department  of  Education,  400  Maryland  Avenue,  S.W. 
(Room  5l24,  CSA  Regional  Office  Building  No.  3), 
Washington,  DC  20202-4571 .  Notice  shall  mdude  the 
identification  number(s)  of  each  affected  grant. 


As  the  duly  authorized  repn  sentative  of  the  appbcant,  I  hereby  certify  that  the  applicant  will  comply  with  the  above  certifications. 


PR/ A  WARD  NUMBER  AND/OR  PROJECT  NAME 


DATE 


\ 
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Certification  Regarding  Debarment,  Suspension,  Ineligibility  and 
Voluntary  Exclusion  -  Lower  Tier  CJovered  TransacHons 


T?^o^' K^Ji?"  i^  '^"•'■«^  ^y  .*^"'^  ?P?^"?:^"*  2i  E<i"cat'on  regulations  implenienting  Executive  Order 
12549,  Debannent  and" Suspension,  34  tFR  Part  85,  for  all  lower  tier  transactfons  meeting  the  thrwhofi 
and  tier  requirements  stated  at  Secbon  85.110.  ".u.ig  uic  i.ucsnuia 

Instructions  for  Certification 

1 .  By  signi  ng  and  submitting  this  proposal,  the 
prospective  lower  tier  partiapam  »  providing  the 
certification  set  out  beiow. 

1  The  certification  in  this  clause  is  a  material 
representation  of  fact  upon  which  reliance  was  placed 
when  this  transaction  was  entered  into.  If  it  is  later 
determined  that  the  prospective  lower  tier  participtant 
knowingly  rendered" an  erroneous  certi/icat)on,  in 
addition  to  other  remedies  available  to  the  Federal 
Government,  the  department  or  agency  with  which 
this  transaction  originated  may  pursue  available 
remedies,  including  suspension  and/or  debannent. 

3.  The  prospective  lower  tier  participant  shall  provide 
immediate  written  notice  to  the  person  to  which  this 
proposal  is  submitted  if  at  any  time  the  prospective 
lower  tier  participant  learns  tnat  its  ccmfication  was 
erroneous  when  submitted  or  has  become  erroneous 
by  reason  of  changed  circumstances. 

4.  The  terms  "covered  transaction,"debarTed," 
"suspended,"  "ineligible,"  "lower  tier  covered 
transaction,"  "participant,"  "person,"  "primary  covered 
transaction,"  "principal,"  "proposal," and  "voiuntarily 
excluded,"  as  used  in  this  clause,  have  the  meanings 
set  out  in  the  Definitions  and  Coverage  sections  of 
rules  implementing  Executive  Order  12549.  You  may 
contact  the  person  to  which  this  proposal  is  submitted 
for  assistance  in  oouining  a  copy  of  those  regulations. 

5.  The  prospective  lower  tier  participant  agrees  by 
submitti.ng  this  proposal  that,  should  the  proposed 
covered  transaction  be  entered  into,  it  shall  not 
knowingly  enter  into  any  lower  tier  covered 
transaction  with  a  person  who  is  debarred, 
suspended,  declared  ineligible,  or  voluntarily 
excluded  from  participation  in  this  covered 
transaction,  uiuess  authorizal  by  the  department  or 
agency  with  which  this  transaction  origmated. 


f>-  The  prospective  lower  tier  partidpant  further 
agrees  By  submitting  this  proposal  tnat  it  will 
include  the  clause  tifled  "Certification  Regarding 
Debarment,  Suspension,  Ineligibility,  and  Voluntary 
Exclusion-Lower  Tier  Covered  Tra.iiaction$," 
%vithout  modification,  in  all  lower  tier  covered 
transactions  and  in  all  solicitations  for  lower  tier 
covered  transaaions. 

7.  A  participant  in  a  covered  transaction  may  rely 
upon  a  ccrtincation  of  a  prospective  participant  in  a 
lower  tier  covered  transaction  that  it  is  not 
debarred,  suspended,  ineLgible,  or  voluntarily 
excluded  from  the  covered  transaction,  unless  it 
knows  that  the  certification  is  erroneous.  A 
participant  may  deade  the  method  and  frequency 
by  which  it  determines  theeligibility  of  its 
principals.  Each  participant  may,  but  is  rrot 
required  to,  check  the  Nonprocurement  List 

8.  Nothing  contained  in  the  foregoing  shall  be 
construed  to  require  establishment  ofa  system  of 
records  in  order  to  render  in  good  faith  tne 
certification  required  by  this  clause  The  knowledge- 
and  information  ofa  participant  is  not  required  to 
exceed  that  which  is  normafiy  possessed  by  a 
prudent  person  in  the  ordirury  course  of  business 
dealings. 

9.  Except  for  transactions  authorized  under 
paragraph  5  of  these  instructions,  if  a  participant  in 
acoverw  transaction  knowingly  emers  into  a  lower 
tier  covered  transaction  with  a  person  who  is 
suspended,  debarred,  ineligible,  or  voluntarily 
excluded  from  participation  in  this  transaction,  in 
addition  to  other  remedies  available  to  the  Federal 
Government,  the  department  or  agency  with  whidt 
this  transaction  originated  may  pursue  available 
remedies.  Including  suspension  and/or  debarment. 


Certification 


(1)  The  prospecbve  lower  tier  partidpant  certifies,  by  subirussion  of  this  proposal,  that  neither  it  nor  its 
pnnapaTs  are  preseritly  debarred,  suspended,  proposed  for  debarment,  declared  inelieible,  or 
voluntarily  excluded  from  partidpalion  in  this  transaction  by  any  Federal  departinent  or  agency. 

(2)  Where  the  prospective  lower  tier  partidpant  is  unable  to  certify  to  any  of  the  statements  in  this 
certification,  such  prospective  partidpant  shall  attach  an  explanation  to  this  proposal. 


P 


AMEOFAPPUCANT 


PR/ AWARD  NUMBER  AND/OR  PROJECT  NAME 


PRINTED  NAME  AND  TITLE  OF  AUTHORIZED  REPRESENTATIVE 


SIGNATURE 


DATE 


£080-0014,9/90  (Replaces  CCS009  (REV.  12/88).  which  is  obsolete) 
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Federji 


DISCLOSURE  OF  LOBBYING  ACTIVITIES 

Com(  lete  this  fonn  to  disclose  lobbying  activities  pursuant  to  31  US.C  1352 
(See  reverse  for  public  burden  disclosure.) 


1.     Type  ol  Federal  Action: 


D 


a.  contract 

b.  grant 

c.  cooperative  agreefient 

d.  loan 

e.  loan  guarantee 

f.  loan  insurance 


4.     Name  and  Address  of  i 

a     Pnme 


Re^rting  Entity: 

Subawardee 

Tier ,  if  known: 


Congressional  District  if 


mown: 


6.     Federal  DeparlmentAgei  ry: 


8.     Federal  Action  Number,  i '  known: 


10.   a.   Name  and  Address  ol 

(//  indrnduil,  last  najnh, 


11.   Amount  ol  Payment  I che^i: 
$  


12.   Form  ol  Paymenl  Icheck  b//  thai  apply): 
D    a.  cash 

D     b   in-kind,  specify:   rbture 

vilue 


14.   Briel  Description  ol  Services 
or  Member(s)  contacted. 


It.      MonnttMn  rvqunud  lfHau|h  Mm 
Mciien  US)  Thndncmtn*^ 
of  l«cl  upon  ti^Kh  ««4iaoc»  wm 
i'<nucuan  »a>  maf  o>  anurtd  nu 
><  use    I1S>   Thn  mtonKAUan  ' 

UlnulllT  tnd  m4t  b*  wtittbl*  tw  p 

M*  ih(  raquirad  dttclotu*  iluM  b* 
$10  000  <nd  not  mora  Ifun  INn.000 


Federal  Use  Only- 
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Apprcned  bf  OMB 
034MXM6 


2.     Status  oi  Federal  Action: 

I      I  a.  bidoffer/application 
'""'   b.  irutial  award 
c  post-award 


X     KcportType: 

□  a.  initial  filing 
b.  material  change 

For  Material  Change  Only: 

year  quarter 

date  of  last  report  


S.     if  Reporting  Entity  in  No.  fit  Subawardee,  Enter  Name 
and  Address  of  Prime: 


Congressional  District  if  known: 


7.     Federal  Program  Name/Descriplioii: 


CFDA  Number,  if  applicable: 


Award  Amount  li  known: 
S 


obbying  Entity 

',  (irst  name.  Ml): 


b.  Individuals  Performing  Services  lincluding  address  if 
different  from  No.  10a) 
(last  name,  first  name.  Mlh 


lunch  Coniinuation  Shetiltf  5f-Ui-A  il  necenaryl 


all  that  apply): 
O  actual        a  planned 


13.  Type  oi  Paymenl  fchecli  all  thai  appty): 


a 

a. 

retainer 

a 

b. 

one-time  fee 

a 

c. 

commission 

a 
a 

d 

e. 

contingent  fee 
deferred 

a 

f. 

other;  specify: 

Performed  or  to  be  Performed  and  Dalets)  of  Service,  including  olficer(s),  emplovee<s), 
for  Paymenl  Indicated  in  Item  t1: 


(il'acfi  Coniinuaiion  ShttHil  Sf-ilL  \  it  nfrettiiy) 

15.  Continuation  SheeKs)  SF^.A  attached:         D  Yes  Q  No 


m  a  auihoniad  b|r  adt  It  USC 

acuvtti*)  r%  ft  mttmvi  mpwwwuuon 

itfd  by  <•>•  iMf  <be«  when  ih.t 

r>ttt  dttctawt  ft  (vqutfvd  punuAni  to 

I  b*  i«pe>i«4  to  th»  Conp*u  tmru- 

Ik  intpKiMn  Any  pmon  vtw  la>h  la 

I  At*ci  to  ft  CfW  penalty  ul  noi  km  iKm 


Signature: 
Print  Name: 
rule:  


Telephone  No.: . 


Date: 


$Un4«r4  rena  -  UX 
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Instructions  for  Completion  of  SF-LLL. 
Disclosure  of  Lobbying  Activities 

This  disclosure  form  shall  be  completed  by 
the  reporting  entity,  whether  subawardee  or' 
prime  Federal  recipient,  at  the  initiation  or 
receipt  of  a  covered  Federal  action,  or  a 
material  change  to  a  previous  filing,  pursuant 
to  title  31  U.S.C.  section  1.352.  The  filing  of 
a  form  is  required  for  each  payment  or 
agreement  to  make  payment  to  any  lobbying 
entity  for  influencing  or  attempting  to 
influence  an  officer  or  employee  of  any 
agency,  a  Member  of  Congress,  an  officer  or 
employee  of  Con,"/ess,  or  an  employee  of  a 
Member  of  Congress  in  connection  with  a 
covered  Federal  action.  Use  the  SF-LLL-.\ 
Continuation  Sheet  for  additional 
information  if  the  space  on  the  form  is 
inadequate.  Complete  all  items  that  apply  for 
both  the  initial  filing  and  material  change 
report.  Refer  to  the  implemer.ti.ig  guidance 
published  by  the  Office  of  Management  a:;d 
Budget  for  additional  information. 

1.  Identify  the  type  of  covered  Federal 
action  for  which  lobbying  activity  is  aud/ur 
has  been  secured  to  influence  the  outi  ome  of 
a  covered  Federal  action. 

2.  Identify  the  status  of  the  covered  Federal 
action. 

3.  Identify  the  appropriate  classification  of 
this  report.  If  this  is  a  followup  report  caused 
by  a  material  change  to  the  information 
previously  reported,  enter  the  year  and 
quarter  in  which  the  change  occurred.  Enter 
the  date  of  the  last  previously  submitted 
report  by  this  reporting  entity  for  this 
covered  Federal  action. 

4.  Enter  the  full  name,  address,  city,  state 
and  zip  code  of  the  reporting  entity.  Include 
Congressional  District,  if  known.  Check  the 
appropriate  classification  of  the  reporting 
entity  that  designates  if  it  is,  or  expects  to  be. 
a  prime  or  subaward  recipient.  Identify  the 
tier  of  the  subawardee,  e.g..  the  first 


subawardee  of  the  prime  is  the  1st  tier. 
Subawards  i.nclude  but  are  not  limited  to 
subcontracts,  subgrants  and  contract  awards 
under  grants. 

5.  If  the  organization  filing  the  report  in 
item  4  checks  "Subawardee",  then  enter  the 
full  name,  address,  city,  state  and  zip  code 
of  the  prime  Federal  recipient.  Include 
Congressional  Di-.trict.  if  known. 

6.  Enter  the  name  of  the  Federal  agency 
making  the  award  or  loan  commitment. 
Include  at  least  one  organizational  level 
below  agency  name,  if  known.  For  example. 
Department  of  Transportation.  United  States 
Coast  Guard. 

7.  E.nter  the  Federal  program  name  or 
description  for  ihe  covered  Federal  action 
(item  1).  Ifknown.  enter  the  full  Catalog  oi" 
Federal  Domestic  Assistance  (CFD.A)  number 
for  grants,  cooperative  agreements,  loans,  and 
loan  commitments. 

8.  Enter  the  most  appropriate  Federal 
identif\-ing  number  available  for  the  Federal 
action  identified  in  item  1  [e.g..  Request  for 
Proposal  (KFP)  number;  Invitation  for  Bid 
(IFB)  number;  grant  announcement  number, 
the  contract,  grant,  or  loan  award  number; 
the  application/proposal  control  number 
assigned  by  the  Federal  agencv).  Include 
prefixes,  e.g.,  '  RFP-DE-90-o6l." 

P.  For  a  covered  Federal  action  where  there 
has  been  an  award  or  lean  com.mitment  by 
the  Federal  ar.cncy,  enter  the  Federal  amount 
of  the  award/loan  commitment  for  the  prime 
entity  identified  in  item  4  or  5 

10.  (a)  Enter  the  full  name,  address,  city. 
state  and  zip  code  of  the  lobbying  entity 
engaged  by  the  reporting  entity  identified  in 
item  4  to  inf.uence  the  covered  Federal 
action. 

(b)  Eater  the  full  names  of  the  individual(s) 
performing  services,  and  include  full  address 
if  different  from  10  (a).  Enter  Last  Name.  First 
Name,  and  Middle  Initial  (MI). 


11.  Enter  the  amount  of  compensation  paid 
or  reasonably  expected  to  be  paid  by  the 
reporting  entity  (item  4)  to  the  lobbying 
entity  (item  10).  Indicate  whether  the 
pa\Tnent  has  been  made  (actual)  or  will  be 
made  (planned).  Check  all  boxes  that  apply. 
If  this  is  a  m.aterial  change  report,  enter  the 
cumulative  amount  of  payment  made  or 
planned  to  be  made. 

12.  Check  the  appropriate  box(es).  Check 
all  boxes  that  apply.  If  payment  is  made 
through  an  in-kind  contribution,  specify  the 
nature  and  value  of  the  in-kind  payment. 

13.  Check  the  appropriate  box(es).  Check 
all  boxes  that  apply.  If  other,  specify  nature. 

14.  Provide  a  specific  and  detailed 
description  of  the  services  that  the  lobbyist 
has  pei formed,  or  will  t)e  expected  to 
perform,  and  the  date(s)  of  any  services 
rendered.  Include  all  preparatory  and  related 
acti\  itv,  not  just  time  spent  in  actual  contact 
with  Federal  officials.  Identify-  the  Federal 
official(s)  or  employee(s)  contacted  or  the 
officer(s).  employee(s).  or  Member(s)  of 
Congress  that  were  contacted. 

1.5.  Check  whether  or  not  a  SF-LI,L-A 
Continuation  Sheet(s)  is  attached. 

16.  The  cert;f\-ing  official  shall  sign  and 
date  the  form,  print  his/her  name,  title,  and 
telephone  ni.unber. 

Public  reporting  burden  for  this  collection 
of  informdtion  is  estimated  to  average  30 
minutes  per  response,  including  time  for 
review. ng  instructions,  search  existing  data 
sources,  gathering  and  maintaining  the  data 
needed,  and  completmg  and  reviewing  the 
collection  of  information.  Send  communis 
regarding  the  burden  estimate  or  any  other 
aspect  of  this  collection  of  information, 
including  suggestions  for  reducing  this 
burden,  to  the  Office  of  Management  and 
Budget.  Paperwork  Reduction  Project  (0348- 
0046).  Washington.  IX:  L'0503. 

BILLING  CODE  400<M)1-^ 
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DISCLOSURE  OF  LOBBYING  ACTIVITIES 
CONTINUATION  SHEET 
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OiU-004* 


'•«e 
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Important  Notice  to  Prospective 
Participants  in  USDE  Contract  and 
Grant  Programs 

Grants 

Applicants  for  grants  from  the  U.S. 
Department  of  Education  (USDE)  have  to 
compete  for  limited  fynds. 

Deadlines  assure  all  applicants  that  they 
will  be  treated  fairly  and  equally,  without 
last  minute  haste. 

For  these  reasons,  USDE  must  set  strict 
deadlines  for  grant  applications.  Prospective 
applicants  can  avoid  disappointment  if  they 
understand  that — 

Failure  to  meet  a  deadline  will  mean  that  an 

applicant  will  be  rejected  without  any 

consideration  whatever. 

The  rules,  including  the  deadline,  for 
applying  for  each  grant  are  published, 
individually,  in  the  Federal  Register.  A  one- 
year  subscription  to  the  Register  may  be 
obtained  by  sending  S340.0OO  to: 
Superintendent  of  Documents,  U.S. 
Government  Printing  Office,  Washington,  DC 
20202-9371.  (Send  check  or  money  order 
only,  no  cash  or  stamps.) 

The  instructions  in  the  Federal  Register 
must  be  followed  exactly.  Do  not  accept  any 


other  advice  you  may  receive.  No  USDE 
employee  is  authorized  to  extend  any 
deadline  published  in  the  Register. 

Questions  regarding  submission  of 
applications  may  be  addressed  to: 
U.S.  Department  of  Education.  Application 

Control  Center,  Washington,  DC  20202- 

4725 

Contracts 

Competitive  procurement  actions 
undertaken  by  the  USDE  are  governed  by  the 
Federal  Procurement  Regulations  and 
implementing  ED  Procurement  Regulations. 

Generally,  prospective  competitive 
procurement  actions  are  synopsized  in  the 
Commerce  Business  Daily  (CBD).  Prospective 
offerors  are  therein  advised  of  the  nature  of 
the  procurement  and  v»here  to  apply  for 
copies  of  the  Rf  nuest  for  Proposals  (RFP). 

Offerors  are  atlvised  to  be  guided  solely  by 
the  contents  of  the  CBD  synopsis  and  the 
instructions  contained  in  the  RFP.  Questions 
regarding  the  submission  of  offers  should  be 
addressed  to  the  Contracting  Specialist 
identified  on  the  face  page  of  the  RFP. 

Offers  are  judged  in  competition  with 
others,  and  failure  to  conform  with  any 
substantive  requirements  of  the  RFP  will 


result  in  rejection  of  the  offer  •*  ifhout  any 
consideration  whatever. 

Do  not  accept  any  ad vic»  you  receive  that 
is  contrar)-  to  instructions  contained  in  either 
the  CBD  synopsis  or  the  RFP.  No  USDE 
employee  is  authorized  to  consider  a 
proposal  which  is  non-responsive  to  the  RFP. 

A  subscription  to  the  CBD  is  available  for 
$208.00  per  year  via  second  class  mailing  or 
S261.00  per  year  via  first  class  mailing. 
Information  included  in  the  Federal 
Acquisition  Regulations  iscontajn.-d  in  Title 
48,  Code  of  Federal  Regulatious,  Chapter  1 
(S49.00).  The  forgoing  publicafioii  may  be 
obtained  by  sending  your  chtck  or  money 
order  only,  no  cash  or  stajnps.  to; 
Superintendent  of  Documents.  US 

Government  Printing  OfTice.  Washington, 

DC  20402-9371. 

In  an  effort  to  tw  certain  tkLn  irjportant 
information  is  widely  disseniic/it«l,  this 
notice  is  being  included  in  al)  ISDE  mail  to 
the  public.  You  may.  thereforr.  K«-ive  more 
than  one  notice.  If  you  do,  wi»  ap«>!ogize  for 
any  annoyance  it  may  cause  \"Ovj 
|FR  Doc.  94-14485  Filed  6-J4-SK;  8:45  ain| 
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Free  Electronic  Bulletin  Board  servit c  for  Public  l^vv 

numl)ers.  Federal  Register  finding  aids,  and  list  of 

documents  on  public  inspection.  202-275-0920 

FAX-ON-DEMAND 

The  daily  Federal  Register  Table  of  Contents  and  the  ii.si  of 

documents  on  public  inspection  are  available  on  the 

Nsiioaal  Archives  fax-on-demand  system.  You  must  rail 

f.-om  a  fax. machine.  There  is  no  charge  for  the  service 

exct-pt  for  long  distance  telephone  charges.  301-713-6905 
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CFR  PARTS  AFFECTED  DURING  JUNE 


At  the  end  of  each  month,  the  Office  of  the  Federal  Register 
publishes  separately  a  List  of  CFR  Sections  Affected  (LSA)  which 
lists  parts  and  sections  affected  by  docunients  published  since  the 
revision  date  of  each  title. 


3  CFR 

Proclamations: 

6695 28459 

6695 28461 

6697 28463 

6598 28757 

6699 30563 

6700 30655 

Administrative  Orders: 
Presidential  Determinations 
No.  94-24  of , 

May  16,  1994 28759 

Executive  Orders: 
:M06  (Revoked  in  part 

by  PLC  7048) 29651 

4257  (Revoked  in  part 

by  PLC  7056) 29206 

8248  (Superseded  or 
revoked  m  part 

by  EG  12919) 29525 

10222  (Superseded  or 
revoked  by  ED 

12919) 29525 

10480  (Superseded  or 
revoked  by  EG 

12919) 29525 

10647  (Superseded  or 
revokec  by  EG 

12919) 23525 

10739  (Amended  by 

EG  12919) 29525 

1 1 1 79  (Superseded  or 
revoked  by  EG 

12919) 29525 

1 1 355  (Superseded  or 
revoked  by  EG 

12919) 29525 

11790  (Amended  by 

EG  12919) 29525 

11912  (Superseded  or 
revoked  in  part 

by  EG  12919) 29525 

12148  (Superseded  or 
revoked  in  part 

bv  EG  12919) 29525 

12521  (Superseded  or 
revoked  by  EG 

12919) 29525 

12649  (Superseded  or 
revoked  by  EG 

12919) 29525 

12773  (Superseded  or 
revoked  in  part 

by  EG  12919) 29525 

12775  (See  EG 

12920) 30501 

12779  (See  EG 

12920) 30501 

12864  (Amended  by 

£0  12921) 30667 

12920) 30501 

12914  (See  EG 


12920) 30501 

12917  (See  EG 

12920) 30501 

12918  (See  State 
Dept. 

nottce  of  May  27) 28533 

12919 29525 

12920 5C501 

12921 30667 

5  CFR 

S32 30503 

591 29351 

2100 "30669 

Ch.XIV 30503 

Proposed  Rules: 

300 30717 

532 30533 

1320 29738 

7  CFR 

271 29711 

272 29711 

273 29711 

275 2971, 

276 29711 

278 29711 

279 29711 

723 28207 

911 29535 

922 30672 

1735 29535 

1755 30505 

1980 26465 

Proposed  Rules: 

6 28495 

210 30218 

220 : 30218 

246 29549 

319 ; 29557 

372 28814 

400 30533 

406 30536 

457 .-...30537 

1530 28286 

1710 28495 

1726 28924 

1942 30717 

1948 30717 

1951 30717 

1980 30717 

8  CFR 

103 30516 

Proposed  Rules: 

1 : 29386 

3 29385 

103 29386 

208 , 29386 

242 29386 


9  CFR 

77 


.29185 
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92 28214,2*186 

94 28216,  2|218 


10CFR 

2 

40 


2: 1187 

2^220 

Proposed  Rules: 

9 3I3GS 

20 31  724 

35 31  724 

52 21965 

72 2I4S6 


12CFR 

34 

201 

208 

225 

323 

327 

545 

563 

564 

574 

701 


2<  482 

2<  537 

21  761 

2!  4E2 

21  482 

2<  714 

2<  462 

2<  482 

2<  482 

2(  468 

23066 

Proposed  Rules: 

26 2^40 

203 3(310 

304 21965 

327 21  965 

333 3(316 

362 2<559 

563b 29480.  2S  975 

567 3C538 

575 29480,  2<;  975 


13CFR 

107 
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14CFR 

25 28234, 

39 28475, 

29353, 29354, 
30277, 30278. 
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28477, 28478, 
29542, 29937, 
29944, 29945, 
29948.29949 

91 


28762,  29!  38. 
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29355. 29;  40, 
30282, 3a  83. 
30285, 30  )73 
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29189,29-90. 
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29946. 29<  47. 
.  30288,  30  J32 
29  '16 


97 2a<79 

30675,  30676,  30^0 
Proposed  Rules: 

Ch.  1 29210,  29461 

13 29  ao 

16 29  100 

27 29  176 

29 29176 

39 29210,  29212.  29C  91. 

29744, 29745, 30  43 

71 28498,  28499.  295  13, 

29215,29562,30  32 
189 29^34 

15CFR 

770 30*82 

771 30682.  30<  84 

773 30<84 

775 30(82 

779 30(84 

785 30(84 

786 30(84 

799 30- 
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423 30733 
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Proposed  Rules; 
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1 30100 
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1 30180 

20 30180 
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27  CFR 

70 29366 
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65 30520 
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1910 28594,  30389,  30560 

1915 30560 

1917 28594,30389 


1918 28594,30389 

1926 30560 
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2609 29651 

30  CFR 

756 29719 

906 28248 

916 28769 

Proposed  Rules: 

701 28744 

773 ...28744 

785 28744 

816 2874^ 

817 28744 

901 28302 

917 28323 

935 29748 

Ch.  II 28304 

31  CFR 

205 28250 

356 28773 

32  CFR 

251 29368 

367 29952 

701 29721 

Proposed  Rules: 

701 28304 

33  CFR 

100 28775,  30523,  30832 

117 28776,  28778,  30524 

165 28262,  28263,  28778, 

28780. 29368, 29369, 29370, 

29371,30523 

167 28499 

Proposed  Rules: 

100 29403 

117 28324,  29405,  29406 

165 28824,30389 

34  CFR 

75 30258 

682 29543 

Proposed  Rules: 

Ch.  VI 28502 

36  CFR 

242 28922,29032 

292 30492 

1220 28781 

1252 29191 

1254 29191 

1260 :.,. 29191 

38  CFR 

3 29723 

17 28264 

39  CFR 

111 30701 

241 29724 

946 29372 

Proposed  Rules 

262 30739 

266 30739 

40  CFR 

52 28785,  29730,  29731, 

29732, 29953. 29956, 29957. 
30302. 30702 

63 291C3 

81 28326,  284bD 


144 29958 

170 30264 

180 28482,29543 

260 28484 

264 29958 

270 29372 

271 29734.30525 

272 30528 
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281 29201 

710 30652 

721 29202,  29203,  29204 

Proposed  Rules: 

Ch.  1 29750 

52 28503,  29977,  30326, 

30562, 30564. 30741 ,  30742 

53 29196,29750 

81 29977,30326 

124 28680 

180 29575, 

30746.  30748.  30750 

264 28504 

265 28504 

270 28504,28680 

271 28504 

280 30448 

281 30448 

300 30752 

372 29252 

45b 30753 

721 .29255,29258 

42  CFR 

412 3038y 

Proposed  Rules: 

413 29578 

43  CFR 

1720 29206 

2070 29205 

2510 29205 

4700 28275 

8350 29205 

Public  Land  Orders: 
1800  (Revoked  in  part 

by  PLO  7062) 28791 

7048 „ „ 29661 

7056 „_ .29206 

7057 „ __28788 

7058 28789 


7059 28789 

7060 28790 

7061 29545 

7062 „ 28791 

7063 29544 

Proposed  Rules: 

316C 29407 

44  CFR 

64 30705 

65 28484.28485 

Proposed  Rules 

67 28505 

45  CFR 

46 28276 

95 30707 

205 30707 

2525 30709 

2526 30709 

2527 30709 

2528 30709 

2529 30709 

46  CFR 

12 28791 

16 28791 

Proposed  Rules: 

40 29259 

154 29259 

540 30567 

47  CFR 

73 29272,29273 

90 30304 

Proposed  Rules: 

61 30754 

64 30754 

69 30754 

73 29408,30331 

48  CFR 

533 29480 

1801 „ 29960 

1802 29960 

1804 29960 

1805 29960 

1807 29960.29962 

1809 29960 

1810 29962 


1815 29960 

1822 29960 

1823 29960 

1825 29960 

1839 29960 

1843 29963 

1852 29960.  29963 

Proposed  Rules: 

7 29696 

10 29696 

37 29696 

245 28327 

252 28327 

1601 28487 

1502 28487 

1609 28487 

1615 28487 

1632 28487 

1642 „ 28487 

1646 28487 

1652 28487 

49  CFR 

107 30530 

171 28487 

172 28487.30530 

173 28487 

174 28487 

176 30530 

178 28487 

179 28487 

195 29379 

826 30531 

Proposed  Rules: 

192 30567 

194 30755 

195 30567 

571 30756 

1002 29586 

50  CFR 

17 30254 

100 28922,  29032 

216 30305 

217 29545 

226 28793.30715 

227..„ .29545 

301 29207,  30307 

625 28809,29207 

663 29736 


671 28276 

672 28811,  29208,  29548 

675 28811,  29208,  29737. 

29964.30307 

676 28281 

685 28499 

Proposed  Rules: 

15 28326 

17 28328.  28329.  28508 

29778 

20 29700 

630 29779 

641 30389 

642 28330 

671 28327 

672 28827 

675 28827 
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Ch.  II 28838 


LIST  OF  PUBLIC  LAWS 

This  is  a  continuing  list  ol 
public  bills  from  tt>e  current 
session  of  Congress  which 
have  become  Federal  laws.  It 
may  be  tsed  in  coniunction 
with  "PLUS"  (Publtc  Laws 
Update  Service)  on  202-523- 
6641.  The  text  of  laws  is  not 
putjiished  in  the  Federal 
Register  but  may  be  ordered 
in  individual  pamphlet  form 
(referred  to  as  "slip  laws") 
from  the  SuperinterxJent  of 
Documents,  U.S.  Government 
Printing  Office,  Washington. 
OC  20402  (phone,  202-512- 
2470). 

H.R.  3863/P.L.  103-265 

To  designate  the  Post  Office 
building  located  at  401  E 
South  Street  in  Jackson. 
Mississippi,  as  the  "f^edgar 
Wiley  Evers  Post  Office". 
(June  10,  1994;  108  Stat. 
712;  1  page) 

Last  List  June  7.  1994 


INFORMATION  ABOUT  THE  SUPERINTENDENT  OF  DOCUMENTS'  SUBSCRIPTION  SERVICE 

Know  when  to  expect  your  renewal  notice  and  keep  a  good  thing  coming.  To  keep  our  subscription 
prices  down,  the  Government  Printing  Office  mails  each  subscriber  only  one  renewal  notice.  You  can 
learn  when  you  wi  J  get  your  renewal  notice  by  checking  the  number  that  follows  month/year  code  on 
the  top  line  of  you  ■  label  as  shown  in  this  example: 


AFR   SMITH212J 
JOHN  SMITH 
212  MAIN  STREET 
FORESTVILLE  MD 


A  renewal  notice  will  be 
lenc  approximately  90  days 
before  this  date. 

•••••••••••«••••••••••••/  ••••••••••• 

DEC94  R  1  :    JAFRDO     SMITK212J 

I     JJOHN  SMITH 
;     :  212  MAIN  STREET 


A  renewal  notice  will  be 
sent  approximately  90  days 
before  this  date. 


•••••••••••••»••«•••••••••••••••••••»•••• 


./ 


!•••••••••« 


DEC94  R  1 


20747 


»••••••••• ••••••••••••••••••»••••• 


:    :  FORESTVILLE  MD  20747 

•         ■ 


•••••••••••••••••••••••••• 


To  be  sure  that  yoi  r  service  continues  without  interruption,  please  return  your  renewal  notice  promptly. 
If  your  subscriptio  i  service  is  discontinued,  simply  send  your  mailing  label  from  any  issue  to  the 
Superintendent  of  Documents,  Washington,  DC  20402-9372  with  the  proper  remittance.  Your  service 
will  be  reinstated. 

To  chaagc  your  address:  Please  SEND  YOUR  MAILING  LABEL,  along  with  your  new  address  to  the 
Superintendent  of  ^Documents,  Attn:  Chief,  Mail  List  Branch,  Mail  Stop:  SSOM,  Washington, 
DC  20402-9373. 

To  Inquirt  about  ^our  nibacrlption  service:  Please  SEND  YOUR  MAILING  LABEL,  along  with 
your  correspondence,  to  the  Superintendent  of  Documents,  Attn:  Chief,  Mail  List  Branch,  Mail 
Stop:  SSOM,  Waiiingion,  DC  20402-9375. 

lb  ordn*  a  new  siibscriptioiK  Please  use  the  order  form  provided  below. 


*5468 

IZjYcSi  pleaseerter  my  subscriptions  as  fofiows 


Documents  Subscription  Oder  Fonn 


subschptior  s  to  Federal  Register  (PR);  including  the  daily  Federal  Register,  monthly  Index  and  LBA  List 
of  Code  of  -ederal  Regulatior^  Sections  Affected,  at  »490  (*612.50  foreign)  each  per  year. 

sut)6criptior  s  to  Federal  Register,  daily  only  (FROO).  at  *444 1*555  foreign)  each  per  year. 


The  total  cost  of  my  or(  er  is  $. 


regular  shipping  and  hendling.)  Price  subject  to  change. 


Company  or  personal  nam  i 


Additional  address/attentta  ^  tine 


Street  address 


City,  State,  Zip  code 


Daytime  phone  Including  ai  ea  code 


Purchase  order  number  (o  >tJonal) 


Cturg*  ytmr  oni&r. 
To  fax  your  orders  (202)  512-2233 


_.  (Includes 


(Please  type  or  print) 


For  privacy;  check  box  below: 

Q  Do  not  make  my  name  available  to  other  mailers 

Check  method  of  payment 

a  Check  payat>le  to  Superintendent  of  Docun^ents 

□  GPO  Deposit  Account    |    |    |    |    |    |    |    \-\~\ 

□  VISA     Q  MasterCard 


nrr 


n 


(expiration  date) 
I     I     I     I     I     I 


Thank  you  for  your  order! 


Authorizing  signature  '-^ 

Mai  To:  Superintendent  of  Documents 

PO.  Box  371954,  Pittsburgh,  PA  15250-7954 


Order  Sow! 

The  United  States 
Government  Manual 
1 993/94 

As  the  official  handbook  of  the  Federal  Government, 
the  Manual  is  the  best  source  of  information  on  the 
activities,  functions,  organization,  and  principal  officials 
of  the  agencies  of  the  legislative,  judicial,  and  executive 
branches.  It  also  includes  information  on  quasi-official 
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Education  Department 

RULES 

Postsecondary  education: 

Federal  family  education  loan  program,  31084-31090 
Special  education  and  rehabilitative  services: 

Rehabilitation  training;  long-term  training.  31060-31070 

NOTICES 

Agency  information  collection  activities  under  0MB 

review,  30924-30925 
Grants  and  cooperative  agreements:  availability,  etc.: 
National  workplace  literacy  program,  31032-31033 
Meetings: 
Postsecondar>'  Education  Improvement  Fund  National 
Board.  30925 

Employment  and  Training  Administration 

NOTICES 

Adjustment  assistance: 

Martin  Marietta  Projection  Display  Products.  30954 

Thomas  Cort,  Inc.,  30954 

Energy  Department 

See  Federal  Energy  Regulatory  Commission 

Engineers  Corps 

NOTICES 

Environmental  statements;  availability,  etc.: 
Sandstone  Project.  Carbon  County.  VVY.  30923-30924 

Environmental  Protection  Agency 

NOTICES 

Air  pollution  control;  new  motor  vehicles  and  engines: 
Small  Nonroad  Engines  Emissions  Control  Negotiated 
Rulemaking  Advisory  Committee;  meetings.  30930- 
30031 
Meetings: 

Risk  Assessment  and  Management  Commission.  30931 
Water  pollution  control: 
Clean  Water  Act — 
State  water  quality  standards;  approval  and  disapproval 
hsts  and  individual  control  strategies;  availability 
30931-30934 

Equal  Employment  Opportunity  Commission 

NOTICES 

Meetings;  Sunshine  Act,  30980  , 
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RULES 
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Federal  Maritime  Commission 

NOTICES 

Casualty  and  nonperforn 
Royii!  Cruise  Line  Ltd 
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Federal  Reserve  System 
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Applications,  hearings,  determinations,  etc.: 
First  Alliance  Bancorp.  Inc..  30936 
Lovett.  Thomas  Luther.  30936 
SouthTrust  Corp.  et  al..  30936-30937 

Fish  and  Wildlife  Service 
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Endangered  and  threatened  species: 
Gray  whale  (eastern  North  Pacific  population).  31094- 
'31095 
PROPOSED  RULES 

Im.portaiion.  exportation,  and  transportation  of  wildlife: 
Eagle  transportation  permits  for  American  Indians  and 
public  institutions.  30892-30896 

Food  and  Drug  Administration 

NOTICES 

Committees;  establishment,  renewal,  termination,  etc.: 
Medical  Devices  Advisory  Connnittee  et  al..  30938-3094  1 
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Food  stamp  program: 
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Environmental  statements;  availability,  etc.: 
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Wallowa-Whitman  National  Forest.  OR,  30909 

Health  and  Human  Services  Department 

See  Centers  for  Disease  Control  and  Prevention 
See  Food  and  Drug  Administration 
See  Health  Care  Financing  Administration 
S«'  National  Institutes  of  Health 
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Labor  Department 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  nwst  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


MERIT  SYSTEMS  PROTECTION 
BOARD 

5  CFR  Part  1201 

Practices  and  Procedures 

AGENCY:  Merit  Systems  Protection 
Board. 

ACTION:  Final  rule. 


SUMMARY:  The  Board  is  amending  its 
practices  and  procedures  to  identify  the 
evidence  which  an  agency  must  provide 
to  show  compliance  with'an  interim 
relief  order  and  to  provide  for 
enforcement  of  interim  relief  in 
circumstances  where  the  sanction  of 
dismissing  the  agency's  petition  for 
review  is  ineffective.  This  amendment 
revises  the  Board's  regulation  to  more 
precisely  reflect  the  language  of  the 
Whistleblower  Protection  Act  of  1989,  5 
U.S.C.  7701(b)(2)(A). 
EFFECTIVE  DATE:  June  16,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Taylor,  (202)  653-7200. 
SUPPLEMENTARY  INFORMATION:  Under  5 
U.S.C.  7701  (k),  the  Board  is  authorized 
to  prescribe  regulations  to  carry  out  the 
purpose  of  5  U.S.C.  7701(b)(2).  An 
appellant  who  is  the  prevailing  party  in 
an  initial  decision  under  5  U.S.C. 
7701(b)(1)  may  be  entitled  to  interim 
relief  pending  the  outcome  of  any 
petition  for  review  under  5  U.S.C. 
7701(e).  In  Ginoccbi  v.  Department  of 
the  Treasury,  53  M.S.P.R.  62,  68  n.4 
(1992),  the  Board  ruled  that  it  would  not 
entertain  motions  for  compliance  with 
an  order  of  interim  relief  and  that  the 
appellant's  remedy  for  an  agency's 
failure  to  provide  the  ordered  interim 
relief  would  be  a  motion  to  dismiss  the 
agency's  petition  for  review.  However, 
this  sanction  is  an  ineffective  means  to 
obtain  compliance  in  cases  where  the 
appellant  or  an  intervener  petitions  for 
review  of  a  decision  entitling  the 
appellant  to  interim  relief,  such  as  a 
decision  mitigating  the  penalty  imposed 


by  the  agency.  The  new  §  1201.115(c) 
implements  the  Board's  determination 
that  in  such  cases  the  appropriate 
enforcement  mechanism  is  tie  Board's 
authority  to  order  withholding  of  the 
salary  of  the  agency  official  responsible 
for  complying  with  the  interim  relief 
order. 

Under  §  1201.115(b)(1),  a  petition  for 
review  or.cross  petition  for  review  by 
the  agency  must  be  accompanied  by 
evidence  that  the  agency  has  provided 
any  interim  relief  ordered  (or  by  the 
evidence  relating  to  an  "undue 
disruption"  determination  which  is 
specified  in  §1201. 115(b)(2)).  New 
§  1201.116(a)  implements  Ginocchi, 
supra,  by  providing  that  the  appellant 
may  request  dismissal  of  the  agency's 
petition  for  failure  to  provide  the 
required  interim  relief  (or  the  required 
alternative  evidence).  It  clarifies  that 
dismissal  may  be  sought  in  either  the 
appellant's  response  to  the  agency's 
petition  or  in  a  later  motion  to  dismiss 
provided  the  latter  is  based  on 
information  not  readily  available  before 
the  time  limit  for  responding  to  the 
agency's  petition  for  review.  New 
§  1201.116(b)  provides  for  petitions  for 
enforcement  of  interim  relief  when  such 
relief  is  still  due  after  issuance  of  the 
final  decision  (e.g.,  a  final  pay  check  or 
a  lump  sum  payment  of  unused  annual 
leave  earned  during  the  interim  period) 
and  the  relief  sought  is  not  available 
through  a  petition  for  enforcement  of 
the  final  decision  because  the  appellant 
is  not  the  prevailing  party. 

The  Board  is  publishing  this  rule  as 
a  final  rule  pursuant  to  1204(h). 

List  of  Subjects  in  5  CFR  Part  1201 

Administrative  practice  and 
procedure,  Government  employees. 

Accordingly,  the  Merit  Systems 
Protection  Board  amends  5  CFR  part 
1201  as  follows: 

PART  1201— [AMENDED] 

1.  The  authority  citation  for  part  1201 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  1204  and  7701  u.nless 
otherwise  noted. 

2.  In  §  1201.115,  paragraph  (c)  is 
redesignated  as  paragraph  (d)  and 
paragraphs  (b)(1)  and  (b)(2)  are  revised 
and  a  new  paragraph  (c)  is  added  to  read 
as  follows: 

§  1201.115    Contents  of  petition  for  review. 


(b)(1)  If  the  appellant  was  the 
prevailing  party  in  the  initial  decision, 
and  the  decision  granted  the  appellant 
interim  relief,  any  petition  for  review  or 
cross  petition  for  review  filed  by  the 
agency  must  be  accompanied  by 
evidence  that  the  agency  has  provided 
the  interim  relief  required,  except  when 
the  agency  has  made  a  determination  as 
described  in  paragraph  (b)(2)  of  this 
section.  The  agency  may  comply  by 
submitting  an  SF  50  or  SF  52,  a  letter 
fi-om  an  agency  official  directing  the 
appellant  to  return  to  work  and 
informing  the  appellant  of  his  or  her 
reinstatement  as  of  the  date  of  the  initial 
decision,  or  an  affidavit  or  declaration 
specifying  the  manner  of  the  agency's 
compliance.  The  interim  reUef  must  be 
effected  retroactively  to  the  date  of  the 
initial  decision.  Cancellation  of  the 
appealed  action  or  relief  effected 
retroactively  to  the  date  of  the  action 
will  result  jn  dismissal  of  the  agency's 
petition  for  mootness. 

(2)  Under  5  U.S.C.  7701  (b)(2),  if  the 
initial  decision  provides  interim  relief 
which  requires  that  the  appellant  be 
returned  to  his  or  her  place  of 
employment  pending  the  outcome  of 
any  petition  for  review  and  the  agency 
determines  that  the  return  or  presence 
of  the  appellant  will  be  unduly 
disruptive  to  the  work  environment,  the 
agency  must  notify  both  the  appellant 
and  the  judge  in  writing.  The  agency 
must  also  provide  evidence  of  such 
notification  to  the  Board  at  the  time  of 
filing  a  petition  or  cross  petition  for 
review.  The  evidence  must  show  that 
the  agency  has  provided  that  the 
appellant  will  receive  appropriate  pay. 
compensation,  and  all  other  benefits  as 
terms  and  conditions  of  employment 
from  the  date  of  the  initial  decision 
until  a  final  decision  is  issued. 
•        »        »         »        » 

(c)  If  an  appellant  or  an  infervenor 
files  a  petition  or  cross  petition  for 
review  of  an  initial  decision  ordering 
interim  relief,  upon  order  of  the  Clerk  of 
the  Board  the  agency  must  submit 
evidence  that  it  has  provided  the 
interim  relief  required  (or,  where 
applicable,  the  evidence  specified  in 
paragraph  (b)(2)  of  this  section),  and  it 
must  submit  the  name  of  the  official 
responsible  for  compliance.  The 
agency's  failure  to  submit  acceptable 
evidence  of  compfiance  with  the  interim 
relief  order  is  a  basis  for  the  Board  to 
order  the  withholding  of  the  saiar\  of 
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DEPARTMENT  OF  AGRICULTURE 
Food  and  Nutrition  Service 

7  CFR  Parts  272  and  273 

[Amendment  No.  355] 
RIN0584-AB79 

Food  Stamp  Program:  Utility 
Reimbursement  Exclusion 

AGENCY:  F<rt)d  and  Nutrition  Sen.  ice. 
USD  A. 

ACTION:  Interim  Rule  and  request  tor 
cfniinients. 

SUMMARY:  This  action  excludes  certain 
utility  reimbursements  made  by  the 
Department  of  Housing  and  Urban 
Development  (HUD)  and  Farmers  Hoii;e 
Administration  (FmHA)  from  income- 
consideration  in  determining  Food 
Stamp  Program  eligibility  and  benefits 
This  action  will  result  in  increased 
benefits  to  households  that  receive  the 
reimbursements,  a  consistent 
nationwide  policy,  greater  consistencv 
in  the  treatment  of  housing  and  energy 
assistance  payments,  and  more 
consistency  with  the  Aid  to  Famili«.s 
with  Dependent  Children  (AFDC) 
Program. 

DATES:  This  rule  is  effective  and  must  be 
implemented  no  later  than  August  1. 
1994.  Comments  must  be  received  on  or 
before  August  15.  1994  to  hv.  assured  of 
consideration. 

ADDRESSES:  Comments  shoidd  be 
submitted  to  Judith  M.  Seymour. 
Eligibility  and  Certification  Regulalion 
Section.  Certification  Policy  Branch. 
Program  Development  Division.  Food 
and  Nutrition  Service,  USDA,  3101  Park 
Center  Drive.  Alcxcmdria.  Virginia. 
22302  Comments  may  also  be  datafaxed 
to  the  attention  of  Ms.  Seymour  at  (703) 
305-2454.  .-Ml  wTitten  comments  will  be 
open  for  public  inspection  at  the  offict; 
of  the  Food  and  Nutrition  Service 
during  regular  business  hours  (8:30  am 
to  5  p.m.,  Monday  through  Friday)  at 
3101  Park  Center  Drive,  Alexandria. 
Virginia.  Room  720. 

FOR  FURTHER  INFORMATION  CONTACT: 
Questions  regarding  the  proposed 
rulemaking  should  be  addressed  to  Ms 
Seymour  at  the  above  address  or  by 
telephone  at  (703)  305-2490. 

SUPPLEMENTARY  INFORMATION: 

Classification 

f.'.vcf  U//VP  Order  12866 

The  Food  and  Nutrition  Service  is 
issuing  this  interim  rule  in  conformance 
with  Executive  Order  12866  and  it  has 
been  designated  "economicallv 
significant." 


Fxt'cutive  Order  12372 

The  Food  Stamp  Program  is  listed  in 
the  Catalog  of  Federal  Domestic 
Assistance  under  No.  10.551.  For  the 
reasons  set  forth  in  the  final  rule  in  7 
CFR  part  3015.  Subpart  V  and  related 
Notice  (48  FR  29115).  this  Program  is 
excluded  from  the  scope  of  Executive 
Order  12372  which  requires 
intergovernmental  consultation  with 
State  and  local  officials. 

Hefiulator}-  Flexibility  Act 

This  nde  has  been  reviewed  with 
regard  to  the  requirements  of  the 
Regulatory  Flexibility  Act  of  1980  if) 
U.S.C.  601-612).  Elle'n  Haas,  the 
.A.ssislant  Secretar>-  for  Food  and 
Consumer  Services,  has  certified  that 
this  rule  does  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  State  and  loi  al 
welfare  agencies  will  be  the  most 
afffK;ted  to  the  e.xtent  that  thev 
administer  the  Program. 

Paperwork  Reduction  Ad 

This  rule  does  not  contain  reporting 
or  recordkeeping  requirements  subject 
to  approval  by  the  Office  of 
Management  and  Budget  (OMB)  under 
the  Paperwork  Reduction  Ad  of  1980 
(44  use.  3507). 

flfgulatory- Imptnt  Ancdysis 

N'eefl  for  Action 

This  rule  is  required  to  eliminate 
inconsistent  policies  resulting  from 
litigation,  promote  equity  in  the 
treatment  of  housing  and  energy 
assistance,  and  increase  consistency 
with  the  Aid  to  Families  with 
Dependent  Children  program. 

Benefits 

This  action  increases  benefiis  to  low- 
income  households  responsible  Uir 
paying  utility  expenses  separately  from 
their  rent  who  receive  utility 
reimbursements  from  HUD  and  FmH.X. 

Costs 

It  is  estimated  that  this  action  wili 
increase  the  cost  of  the  Food  Stamp 
Program  by  approximately  $13  million 
for  each  month  of  its  implementation  in 
FY  1994  and  $160  million  in  FY  1995. 

Executive  Order  12778 

This  rule  has  been  reviewed  under 
Executive  Order  12778.  Civil  Justice 
Kefomi.  This  rule  is  intended  to  have 
preemptive  effect  with  respect  to  anv 
State  or  local  laws,  regulations  or 
policies  which  confiict  with  its 
provisions  or  which  would  otherwise; 
impede  its  full  implementation.  This 
rule  is  not  intended  to  have  r(!troactiv<? 
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effect  unless  so  specified  in  the 
"Effective  Date"  paragraph  of  this 
preamble.  Prior  to  any  judicial  challenge 
to  the  provisions  of  this  rule  or  the 
application  of  its  provisions,  all 
applicable  administrative  procedures 
must  be  exhausted.  In  the  Food  Stamp 
Program  the  administrative  procedures 
are  as  follows:  (1)  For  Program  benefit 
recipients — State  administrative 
procedures  issued  pursuant  to  7  U.S.C. 
2020(e)(1)  and  7  CFR  273.15;  (2)  for 
State  agencies — administrative 
procedures  issued  pursuant  to  7  U.S.C. 
2023  set  out  at  7  CFR  276.7  (for  rules 
related  to  non-quahty  control  (QC) 
liabilities)  or  Part  284  (for  rules  related 
to  QC  liabilities);  (3)  for  Program 
retailers  and  wholesalers — 
administrative  procedures  issued 
pursuant  to  7  U.S.C.  2023  set  out  at  7 
CFR  278.8. 


Public  Participation  and  Effective  Date 

The  provisions  of  this  rulemaking  are 
required  to  be  effective  and 
implemented  no  later  than  August  1. 
1994.  Because  of  the  need  to  establish 
a  consistent  nationwide  policy  with 
respect  to  the  treatment  of  the  specified 
utihty  reimbursements.  Ellen  Haas, 
Assistant  Secretary  for  Food  and 
Consumer  Services,  has  determined, 
pursuant  to  5  U.S.C.  553,  that  public 
comment  on  this  rulemaking  prior  to 
implementation  is  impracticable. 
However,  because  we  beheve  that  the 
administration  of  the  rule  may  be 
improved  by  public  comment, 
comments  are  solicited  on  this  rule  for 
60  days.  All  comments  will  be  analyzed, 
and  any  appropriate  changes  to  the  rule 
will  be  incorporated  in  the  subsequent 
pubhcation  of  a  final  rule. 

Background 

The  HUD  utility  reimbursements 
excluded  from  Food  Stamp  Program 
(Program)  income  consideration  by  this 
rule  are  provided  pursuant  to  the  United 
States  Housing  Act  of  1937  (the  Housing 
Act),  42  U.S.C.  1437,  to  comply  with  a 
provision  of  the  Housing  Act  (42  U.S.C. 
1437a(a)(l))  that  requires  HUD  to  limit 
the  shelter  costs  of  tenants  in  Federally 
assisted  housing  to  30  percent  of  their 
income.  In  calculating  a  tenant's  rent 
payment,  HUD  has  interpreted  the  term 
"rent"  to  include  the  cost  of  utihties 
and  other  services,  including  electricity, 
gas,  heating  fuel,  water  and  sewerage, 
and  trash  and  garbage  collection  (24 
CFR  813.102,  965.472,  965.476).  In  some 
housing,  utilities  are  included  in  the 
tenant's  rent.  In  units  in  which  the 
utilities  are  paid  directly  by  the  tenant, 
HUD  permits  a  deduction  to  be  made 
from  the  rent  paid  to  the  owner  on     • 
account  of  the  separate  payment  being 


made  to  the  utiHty  supplier.  This 
deduction,  provided  for  in  24  CFR 
813.102  and  913.102,  for  the  estimated 
value  of  utilities  and  charges  for  other 
housing  services  payable  directly  by  the 
family  is  called  a  "utility  allowance." 
The  amount  of  the  utiUty  allowance  is 
based,  not  on  an  individual  family's 
expenses,  but  on  a  community-wide 
standard.  Therefore,  the  tenant's  actual 
utility  costs  may  be  more  or  less  than 
the  allowance. 

For  most  tenants,  the  amount  of  the 
utility  allowance  is  less  than  the  amount 
they  are  required  to  pay  toward  their 
rent  including  utihties.  In  most  cases, 
the  utility  allowance  involves  no  direct 
payment  to  the  household,  but  is  merely 
a  credit  reducing  the  household's 
contribution  to  the  landlord.  If  the 
utility  allowance  exceeds  the  rent  that 
can  be  charged  for  a  dwelling,  the 
excess  is  paid  in  the  form  of  a  "utility 
reimbursement"  or  rebate  to  the 
household. 

Similar  reimbursements  are  made  to 
some  rural  low-income  households  by 
the  Farmers  Home  Administration 
(FmHA)  of  the  Department  of 
Agriculture  as  part  of  its  Rental 
Assistance  Program  which  provides, 
pursuant  to  7  CFR  pt.  1930,  subpt.  C;  pt. 
1944,  subpt.  E,  loans  for  housing  in 
rural  areas.  Under  the  FmHA  Program, 
the  borrower  (the  owner  of  the  property) 
may  apply  for  Rental  Assistance  for 
each  tenant  in  the  project  who  meets  the 
eligibility  criteria.  The  Rental 
Assistance  payment  equals  the 
difference  between  30  percent  of  the 
household's  income  and  the  sum  of  the 
rent  plus  the  utility  allowance  for  the 
project.  If  the  tenant  pays  the  utilities, 
the  total  Rental  Assistance  payment 
from  FmHA  is  made  to  the  owrner,  who 
is  obligated  to  pass  on  to  the  tenant  the 
portion  allocated  to  utihties.  When 
FmHA's  utility  allowance  is  more  than 
30  percent  of  the  household's  adjusted 
income,  the  landlord  is  obligated  to 
forward  the  difference  to  the  tenant  as 
a  utility  reimbursement. 

Under  section  5(d)  of  the  Food  Stamp 
Act  of  1977  (7  U.S.C.  2014(d)),  any 
income  received  by  the  household 
directly  or  indirectly  must  be  counted  in 
determining  the  household's  eligibility 
and  benefits,  except  for  the  exclusions 
listed  in  the  Act.  Neither  the  Food 
Stamp  Act  nor  current  regulations 
specifically  address  the  treatment  of 
HUD  and  FmHA  utility  reimbursements. 
It  is  clear  that  Federal  energy  assistance 
payments  are  excluded  by  section 
5(d)(ll)  of  the  Food  Stamp  Act. 
However,  the  HUD  and  FmHA 
reimbursements  are  not  provided 
specifically  for  energy  assistance  alone. 
Current  policy  requires  counting  these 


HUD  utility  reimbursements  as  income. 
This  pohcy  is  applicable  nationwide 
except  in  jurisdictions  in  which  the 
reimbursements  are  excluded  by 
judicial  decision. 

In  the  past,  it  was  our  policy  that 
utility  reimbursements  did  not  qualify 
as  energy  assistance.  In  response  to 
questions  concerning  the  payments,  we 
issued  Policy  Memo  9(^-6  addressing 
HUD  payments  and  Policy  Memo  3-91- 
04  regarding  FmHA  payments.  Policy 
Memo  90-6  provides  that  any  amount 
paid  by  HUD  directly  to  the  household 
as  a  utility  reimbursement  or  indirectly 
to  the  utility  provider  must  be  counted 
as  income  to  the  household.  Under 
Pohcy  Memo  3-91-04,  the  utility 
reimbursement  paid  by  the  landlord  to 
the  tenant  is  counted  as  income  to  the 
household. 

This  policy  has  been  maintained  over 
several  years  and  has  been  successfully 
defended  in  court  on  a  number  of 
occasions.  While  we  believe  the  current 
pohcy  is  a  permissible  interpretation  of 
the  statute,  we  believe  it  is  not  in  the 
best  interest  of  the  Program  to  continue 
to  htigate  this  issue.  In  reexamining  the 
pohcy,  we  have  determined  that  there 
are  several  compelling  reasons  to 
change  the  policy  so  as  to  exclude  the 
utihty  reimbursements  in  the  future. 

First,  although  the  HUD  and  FmHA 
utility  reimbursements  are  not  provided 
specifically  for  energy  assistance,  a 
substantial  portion  of  a  household's 
utility  expense  is  for  heating  and 
coohng.  A  change  in  pohcy  to  exclude 
the  utility  reimbursements  is  not 
inconsistent  with  the  specific  exclusion 
in  section  5(d)(ll)  of  the  Food  Stamp 
Act  and  7  CFR  273.9(c)(ll)  for  Federal 
energy  assistance.  Excluding  the  utility 
reimbursements  under  the  existing 
regulatory  provision  would  achieve 
consistency  in  the  treatment  of  Federal 
energy  assistance. 

Second,  the  current  policy  is 
inconsistent  with  the  policy  of  the  Aid 
to  Families  with  Dependent  Children 
(AFDC)  Program  in  most  States. 
Increasing  consistency  between  the 
Food  Stamp  and  AFDC  Programs  is  a 
Department  priority  because  it  makes 
the  Programs  simpler  to  administer  and 
more  understandable  to  households. 
Maintaining  the  current  policy  also 
causes  inconsistent  treatment  of 
households  in  subsidized  housing 
between  those  in  traditional  housing 
whose  utilities  are  included  in  their  rent 
and  households  who  are  responsible  for 
paying  their  own  utility  expenses. 
Excluding  the  utility  reimbursements 
would  provide  greater  consistency  in 
treatment  of  various  forms  of  housing 
assistance. 
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7  CFR  Part  273 

Administrative  practice  and 
procedure.  Aliens.  Claims.  Food  stamps. 
Fraud,  Grant  programs — social 
programs.  Penalties,  Records,  Reporting 
and  recordkeeping  requirements.  Social 
Security,  Students. 

Accordingly,  7  CFR  parts  272  and  273 
are  amended  as  follows: 

1.  The  authority  citation  for  Parts  272 
and  273  continues  to  read  as  follows: 


.Authorit>:  7  U.S.C.  2011-2032 

PART  272— REQUIREMENTS  FOR 
PARTICIPATING  STATE  AGENCIES 

2.  In  §  272.1,  a  new  paragraph  (g)(134) 
is  added  to  read  as  follows: 

§272.1    General  terms  and  conditions. 

«         •         •         •         • 

(g)  Implementation.  *   •   * 
(134)  Amendment  No.  355.  The 
provisions  of  Amendment  No.  355  are 
effective  and  must  be  implemented  on 
August  1,  1994.  Any  variance  resulting 
from  implementation  of  the  provisions 
of  this  amendment  shall  be  excluded 
from  error  analysis  for  120  days  from 
this  required  implementation  date  in 
accordance  with  7  CFR  275.12(d)(2j(vii) 
as  modified  by  section  13951(c)(2)  of 
Pub.  L.  103-66.  The  provisions  must  be 
implemented  for  all  households  that 
newly  apply  for  Program  benefits  on  or 
after  the  required  implementation  date. 
The  current  caseload  shall  be  converted 
to  these  provisions  at  household 
request,  at  the  time  of  recertification.  or 
when  the  case  is  next  reviewed, 
whichever  occurs  first,  and  the  State 
agency  must  provide  restored  benefits 
back  to  the  required  implementation 
date.  If  for  any  reason  a  State  agency 
fails  to  implement  on  the  required 
implementation  date,  restored  benefits 
shall  be  provided,  if  appropriate,  back  to 
the  required  implementation  date  or  the 
date  of  application,  whichever  is  later. 

PART  273— CERTIFICATION  OF  ELIGIBLE 
HOUSEHOLDS 

§  273.9    {Amended] 

3.  In  273.9.  the  first  sentence  of 
paragraph  (c)(ll)  introductory  text  is 
amended  by  adding  the  words  ". 
including  utility  reimbursements  made 
by  the  Department  of  Housing  and 
Urban  Development  and  the  Farmers 
Home  Administration"  before  the 
period. 

4.  In  273.10.  paragraph  (d)(l)(i)  is 
amended  by  adding  a  sentence  at  the 
end  of  the  paragraph  to  read  as  follous: 

§273.10    Determining  household  eligibility 
and  benefit  levels. 


(d)  nt^tcrmining  dedm:tia! 


(.s 


{ 1 )  Disallowed  expenses. 

(i)  •   •   "A  utihty  expense  which  is 
reimbursed  or  paid  by  an  excluded 
payment,  including  HUD  or  FmHA 
utility  reimbursements,  shall  not  be 
deductible. 
*        •        •     "   •        « 

Dated:  June  13.  1904 

Ellen  Haas, 

Asstsforr  SiKrretan'for  Food  and  Consuwfr 
Spn-ices. 

|FR  Doc.  94-14713  Filed  G-15-94;  8:45  am) 

BILLING  CODE  3410-3(MJ 


Agricultural  Marketing  Service 
7  CFR  Parts  915  and  944 

(Docket  Nos.  FV93-915-2FR  and  FV91-288- 
FR] 

Avocados  Grown  in  South  Florida  and 
Imported  Avocados;  Changes  to 
Maturity  and  Reporting  Requirements 

AGENCY:  Agricultural  Marketing  Service. 
USDA. 

ACTION:  Final  rule. 


SUMMARY:  This  final  rule  revises 
minimum  maturity  requirements  and 
suspends  certain  reporting  requirements 
for  avocados  grown  in  South  Florida. 
This  rule  is  designed  to  ensure  that  only 
mature  fruit  is  shipped  to  the  fresh 
market,  thereby  improving  grower  and 
importer  returns  and  promoting  orderly 
marketing  conditions.  For  avocados 
imported  into  the  United  States,  this 
final  rule  reinstates  maturitv 
requirements  with  certain  revisions; 
adds  an  exemption  for  certain  avocado 
varieties;  removes  the  exemption  for 
avocados  grown  in  the  southern 
he.Tiisphere;  and  adds  exemptions  from 
maturity  requirements  for  avocados 
imported  for  certain  uses.  This  rule  is 
needed  so  that  imported  avocados  meet 
the  same  minimum  size  and  color 
maturity  requirements  as  those 
established  for  avocados  under  the 
Federal  marketing  order  covering 
Florida  avocados,  consistent  wiih 
section  8e  of  the  Agricultural  Marketing 
Agreement  Act  of  1937. 
EFFECTIVE  DATE:  June  20,  1994. 
FOP  FURTHER  INFORMATION  CONTACT; 
Caroline  C.  Thorpe.  Marketing 
Specialist,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Division,  AMS.  USDA.  P.O 
Box  96456.  room  2523-S.  Washington. 
DC  20090-6456;  telephone:  202-720- 
f)  127:  or  Aleck  J.  Jonas.  Southeast 
Marketing  Field  Office.  USDA/ AMS. 
P.O.  Box  2276.  Winter  Haven.  Florida 
113883;  telephone:  813-299— 1770 


SUPPLEMENTARY  INFORMATION:  This  rule 
is  issued  under  Marketing  Agreement 
No.  148  and  Order  No.  915  (7  CFR  part 
915),  as  amended,  regulating  the 
handhng  of  avocados  gro'Am  in  South 
Florida,  hereinafter  referred  to  as  the 
order.  The  order  is  effective  under  the 
Agricultural  Marketing  Agreement  .^ct 
of  1937,  as  amended  (7  U.S.C.  601-674). 
hereinafter  refened  to  as  the  Act. 

This  rule  is  also  issued  under  section 
8e  of  the  Act,  which  requires  the 
Secretary  of  Agriculture  to  issue  grade, 
size,  quality,  or  maturity  requirements 
for  certain  fisted  commodities, 
including  avocados,  imported  into  the 
United  States  that  are  the  same  as,  or 
comparable  to,  those  imposed  upon  the 
domestic  commodities,  under  Federal 
marketing  orders.  The  Secrefar>'  has 
determined  that  the  maturity 
requirements  for  imported  avocados 
should  be  the  sime  as  those  established 
for  avocados  grown  in  South  Florida 
und^r  the  order. 

The  Department  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  final  rule  has  been  reviev.ed 
under  Executive  Order  12778,  Ci\il 
Justice  Reform.  This  action  is  not 
intended  to  have  retroactive  effect.  This 
final  nile  will  not  preempt  anv  state  or 
local  laws,  regulations,  or  policies, 
unless  they  present  an  irreconcilable 
conflict  with  this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  8c(15)(A)  of  the  Act,  any  handler 
subject  to  an  order  may  file  with  the 
Secretary-  a  petition  stating  that  the 
order,  any  provision  of  the  order,  or  a,iv 
obligation  imposed  in  connection  with 
the  order  is  not  in  accordance  with  law 
end  requesting  a  modification  of  the 
c.der  or  to  be  exempted  therefrom.  A 
handler  is  afforded  the  opportunity  for 
e  hearing  on  the  petition.  After  the" 
hearing,  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabithnt.  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  in 
equity  to  review  the  Secretary's  ruling 
on  the  petition,  provided  a  bill  in  equity 
is  filed  not  later  than  20  days  after  the 
date  of  the  entry  of  the  Riling.  There  are 
no  administrative  procedures  which 
must  be  exhausted  prior  to  any  judicial 
challenge  to  the  provisions  of  the  import 
rule. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (KFA).  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  imparl  of  this 
action  on  small  entities. 


The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuajit  to  the 
Act,  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
s::iall  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  .small 
entity  orientation  and  compatibility. 
Import  regulations  issued  under  the  Act 
are  based  on  those  established  under 
Federal  marketing  orders. 

There  are  about  65  avocado  handlers 
subject  to  regulation  under  the 
marketing  order  covering  avocados 
grown  in  Florida  and  about  95  avocados 
producers  in  South  Florida.  There  are 
about  20  avocado  importers  who  will  be 
subject  to  the  avocado  import  maturity 
requirements.  Small  agricultural 
p.oduccrs  have  been  defined  by  the 
Small  Business  Administration  (13  CFR 
121.601)  as  those  whose  annual  receipts 
are  less  than  $500,000,  and  small 
agricultural  service  firms,  which 
i;-;cludo  avocado  handlers  and 
importers,  have  been  defined  by  the 
S:nall  Business  Administration  as  those 
h.'iving  annual  receipts  of  less  than 
S5. 000,000.  The  majority  of  the  Florida 
avocado  handlers  and  producers,  and 
avocado  importers  may  be  classified  as 
small  entities. 

This  rule  finalizes  two  proposed 
rules:  the  first  proposed  revisions  in  the 
maturity  and  reporting  requirements  for 
avocados  grown  in  Florida;  the  second 
proposed  reinstatement  and  revision  of 
maturity  requirements  for  imported 
avocados.  Both  proposed  rules  v.ere 
published  in  the  April  4,  1994,  Federal 
Register  (59  FR  15658  and  15661]  and 
provided  30  days  to  interested  persons 
to  file  comments.  No  comments  were 
received.  How'ever,  several 
typographical  and  printing  errors  were 
identified  in  both  proposed  rules  as 
published.  This  final  rule  corrects  the 
errors  in  Table  I  of  both  rules:  (1)  For 
the  Booth  8  variety  after  October  10,  the 
minimum  diameter  is  changed  from 
3  ViG  to  3Vi6  inches;  (2)  for  the  Chica 
variety  after  October  3,  the  minimum 
diameter  is  changed  from  3'  i.,  to  S-*  n, 
i:iches. 

The  Avocado  Administrative 
Committee  (committee)  works  with  the 
Department  in  administering  the  order, 
and  it  m.eets  prior  to  and  during  each 
season  to  consider  recommendations  for 
modification,  suspension,  or 
termination  of  the  regulatory 
requirements  for  Florida  avocados 

The  committee  met  December  8,  1993, 
and  unanimously  recommended  that  the 
shipping  schedules  for  axotailos  b<' 


revised  and  that  certain  reporting 
requirements  be  temporarily  suspended 
Committee  meetings  are  open  to  1*^0 
public  and  interested  persons  may 
express  their  views  at  these  meetings. 
The  Department  reviews  committer 
recommendations,  information 
submitted  by  the  committee  and  oth^- 
information,  and  determines  whether 
modification,  suspension,  or 
termination  of  the  regulatory- 
requirements  would  tend  to  effectuate 
the  declared  policy  of  the  Act. 

Maturity  requirtiments  for  avocados 
grown  in  Florida,  based  on  minimum 
weights,  diameters,  and  skin  color,  are 
specified  in  §915.322  [7  CFR  915.322). 
and  are  in  effect  on  a  continuous  basis. 
These  maturity  requirements  specify 
minimum  weights  and  diameters  for 
specific  shipping  periods  for  some  60 
varieties  of  avocados,  and  color 
specifications  for  those  varieties  whit  h 
turn  red  or  purple  when  matinee.  The 
maturity  requirements  for  the  various 
varieties  of  avocados  are  different, 
because  each  variety  has  different 
characteristics.  The  maturitv 
requirements  for  each  avocado  variety 
are  based  on  maturity  test  results. 

These  maturity  requirements  are 
designed  to  prevent  shipments  of 
immature  avocados  to  the  fresh  marker 
especially  during  the  early  part  of  the 
harvest  season  for  each  varietw 
Providing  fresh  markets  with  mature 
fi  uit  is  an  important  aspect  of  creatinp 
consumer  satisfaction  and  is  in  the 
interest  of  both  producers  and 
consumers.  Fresh  shipments  of  Florida 
avocados  usually  begin  with  light 
shipments  of  early  varieties  in  May,  and 
they  continue  until  the  following  March 
or  April,  with  heaviest  shipments 
occurring  from  July  through  Decen>ber 

This  final  rule  revises  the  shippmg 
s'  hedules  for  the  avocado  varieties 
specified  in  Table  I  of  paragraph  (a)(2) 
of  §  915.322  (7  CFR  part  915.322)  to 
synchronize  those  schedules  with  any 
calendar  year.  The  previous  schedules 
needed  to  be  adjusted  to  each  new  vear 
to  ensure  that  dates  and  weekdavs 
conformed  to  each  new  year.  The 
schedules  in  Table  I  are  similar  to 
previous  calendars,  except  that  the 
maturity  schedules  have  fixed  dales, 
which  become  effective  on  the  Monday 
nearest  the  date  specified  in  Table  I.  The 
new  schedules  are  expected  to  confo.-m 
more  closely  to  the  needs  of  the 
industry.  This  final  rule  also  exempts 
from  maturity  requirements  the  Hass. 
Fuerte,  Zutano,  and  Edranol  varieties  of 
avocados,  since  these  varieties  of 
avocados  are  not  commercially  grov\  n  in 
the  production  area  in  Florida. 

A  minimum  grade  requirement  of  U.S. 
No.  2  currently  in  effect  on  a  continuous 
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basis  for  avocados  growT  in  Florida 
under  §915.306  (7  CFR  j  art  915.306). 
and  for  avocados  import!  id  into  the 
United  States  under  §94  .28  (7  C:FR 
part  944.28)  remains  in  e  "feet 
unchanged  by  this  actior  . 

Floridfa  avocado  handl  srs  may  ship, 
exempt  from  the  minimii  m  grade,  size, 
and  maturity  requiremen  ts  effective 
under  the  order,  up  to  55  pounds  of 
avocados  during  any  one  day  under  a 
minimum  quantity  provi  ;ion.  and  up  to 
20  pounds  of  avocados  a:  gift  packs  in 
individually  addressed  c  )ntainers.  Also, 
avocados  grov/n  in  Floric  a  utilized  for 
commercial  processing  a  e  not  subject  to 
the  grade,  size,  and  matu  ity 
requirements  under  the  c  rder. 

Paragraph  (d)  of  §  915.:  50  (7  CFR  part 
915.150).  currently  requi  es  that  each 
handler,  at  the  end  of  the  day's 
operation,  report  to  the  ci  immittee  the 
number  of  containers  (V«  Bushel.  V^ 
Bushel,  and  *h  Bushel)  o  avocados  sold 
and  delivered  within  the  Stale  of 
Florida.  This  final  action  suspends 
paragraph  (d)  of  §915.151 1  for  the  next 
two  seasons,  through  Mai  ch  31.  1996. 
This  temporarily  suspenc  s  the 
requirement  that  handler  i  file  the 
"Avocado  Handler  Daily  Size  Report 
Form"  which  takes  about  0.083  hours  to 
complete  for  each  report.  The  committee 
has  determined  that  inforiiation  needed 
for  operations,  marketing  policies,  and 
compliance,  could  suffici  mtly  be 
obtained  from  inspection  [:er1incates 
collected  on  a  daily  basis  Dy  program 
staff,  and  that  informatioi  collected  on 
the  "Avocado  Handler  Da  ily  Size  Report 
Form"  will  not  be  neededfor  the  ne.xt 
two  seasons.  Further,  Hur  ricane  Andrew 
reduced  avocado  product  on  by  almost 
half,  and  this  has  reducec  assessment 
collections,  resulting  in  a  need  to  reduce 
staff  and  administration  c  )sts. 

This  rule  is  also  issued  mder  section 
8e  of  the  Act.  which  requi  res  the 
Secretary  of  Agriculture  t<  i  issue  grade, 
size,  quahty.  or  maturity  i  equirements 
for  certain  listed  commod  ties  imported 
into  the  United  States,  including 
avocados,  that  are  the  sarr  e  as,  or 
comparable  to.  those  impc  sed  upon  the 
domestic  commodities  unier  Federal 
marketing  orders. 

Minimum  size  (weight  <  nd  diameter) 
and  skin  color  maturity  re  ^uirements  for 
imported  avocados  in  §94  4.31  (7  CFR 
944.31)  were  continuously  in  effect  for 
several  years  prior  to  theii  suspension 
by  a  final  rule  issued  May  15.  1991  (56 
FR  23009,  May  20.  1991).  The  avocado 
import  maturity  requiremt  nts  were 
temporarily  suspended  to  jrovide  the 
United  States  Trade  Repre  lentative 
(USTR)  adequate  time  to  r  tview 
contemplated  changes  in  t  lose 
requirements,  as  required  jy  section  8e 


of  the  Act.  Suspension  of  the  avocado 
import  maturity  requirements  became 
necessary  when  the  Florida  avocado 
maturity  requirements  in  §915.332  (7 
CFR  915.332),  upon  which  the  avocado 
import  maturity  requirements  were 
based,  were  revised  on  Mav  15.  1991  (56 
FR  23005,  May  20.  1991).  this  revision 
was  finalized  on  September  4.  1991  (56 
FR  46224,  September  11,  1991).  Section 
915  332  was  most  recently  amended  to 
make  calendar  date  adjustments  in  the 
shipping  schedule  for  several  varieties 
of  Florida  avocados  on  June  29. 1993  (58 
FR  34684,  June  29,  1993),  and  that  rule 
was  finalized  on  October  4. 1993  (58  FR 
46759.  September  3.  1993). 

Prior  to  suspension,  the  avocado 
import  maturity  requirements  v.'ere 
bast'd  on  minimum  weights  and 
diameters  applied  to  avocados  grown  in 
all  foreign  countries,  except  for  those 
grown  in  southern  hemisphere 
countries.  Such  requirements  were 
applied  to  each  variety  for  a  specific 
time  period  during  the  first  part  of  the 
shipping  period.  The  minimum  weights 
or  diameters  were  not  applied  to 
avocados  grown  in  southern  hemisphere 
countries,  such  as  Chile,  where 
practically  all  imported  southern 
hemisphere  avocados  have  originated  in 
recent  years,  because  the  southern 
hemisphere's  avocado  growing  season 
and  various  shipping  periods  differ  from 
those  in  Florida.  The  import  maturity 
requirements  based  on  minimum 
weights  or  diameters  were  applied  to 
avocados  grown  in  northern  hemisphere 
countries,  such  as  those  in  the  Bahamas 
and  the  Dominican  Republic,  where 
practically  all  northern  hemisphere 
imported  avocados  have  originated  in 
recent  years,  because  their  growing 
season  and  various  shipping  periods  a.-e 
similar  to  those  in  Florida. 

The  avocado  import  maturity 
requirements  based  on  skin  color  for 
certain  varieties  of  avocados  which  turn 
red,  purple  or  black  when  mature  were 
applied  to  avocados  imported  from  all 
foreign  countries  in  both  the  southern 
and  northern  hemispheres.  Such 
requirements  applied  to  all  avocados 
grown  in  both  hemispheres,  because  all 
such  avocados  turn  color  when  mature 
regardless  of  where  they  are  grown. 

This  final  rule  also  reinstates  the 
minimum  size  (weight  and  diameter) 
requirements  for  avocados  and  the  skin 
color  maturity  requirements  for 
avocados  imported  from  all  foreign 
countries  by  lifting  the  suspended 
provisions  of  §944.31.  However,  this 
final  rule  exempts  the  Hass,  Fuerte. 
Zutano.  and  Edranol  varieties  of 
avocados  from  such  import  maturity 
requirements,  because  such  varieties  are 
not  grown  in  commercial  quantities  in 


Florida  and  regulated  under  the  Florida 
avocado  maturity  requirements  in 
§915.332. 

This  final  rule  obviates  the  need  for 
exempting  avocados  imported  from  the 
southern  hemisphere,  since  the  majnr 
varieties  imported  from  the  southern 
hemisphere  are  the  Hass,  Fuerte, 
Zutano,  and  Edranol  varieties. 

This  final  rule  also  adds  language  to 
§  944.31  to  cite  the  minimum  size 
(weight  and  diameter)  and  skin  color 
maturity  requirements,  and  define  the 
term  "diameter". 

This  final  rule  also  exempts  imported 
avocados  under  §944.31  from  minimum 
weight,  diameter,  and  color  Uiaturity 
requirements  if  they  are  to  be  used  in 
certain  specified  outlets.  Similar 
exemptions  from  grade  requirements 
established  for  imported  avocados 
under  §944.28  were  implemented  bv  an 
interim  final  rule  published  in  the 
Federal  Register  [58  FR  69182, 
December  30.  1993].  with  an  effective 
date  of  January  1.  1994. 

The  avocado  import  maturity 
regulation  [7  CFR  944.31]  is  based  on 
the  maturity  requirements  in  effect  for 
avocados  grown  in  Florida  under  the 
order  throughout  the  year.  Under  the 
order,  any  person  may  handle  avocados 
without  regard  to  established  grade, 
size,  quality,  or  maturity  requirements 
provided  that  such  avocados  are 
handled  for  (1)  consumption  bv 
charitable  institutions:  (2)  distribution 
by  relief  agencies;  (3)  commercial 
processing  into  products;  (4)  seed;  or  (5) 
individual  shipments  of  up  to  55 
pounds.  Prior  to  issuance  of  this  rule, 
the  only  exemption  allowed  under  thi' 
avocado  import  regulation  was  that  for 
individual  shipments  of  up  to  55 
pounds.  Thus,  this  final  rule  adds 
consumption  by  charitable  institutions, 
distribution  by  relief  agencies,  seed,  and 
commercial  processing  into  products  to 
the  list  of  exemptions  allowed  under  the 
avocado  import  regulation. 

To  ensure  that  imported  avocados 
exempt  from  the  miaturity  requirements 
are  utifized  in  exempt  outlets,  this  rule 
states  that  such  avocados  be  subject  to 
the  safeguard  procedures  for  imported 
fruit  established  in  §944.350  [58  FR 
69182,  December  30,  1993). 

Under  these  procedures,  an  imponer 
wishing  to  import  avocados  covered 
herein  for  uses  in  other  than  regulated 
commercial  channels,  must  complete  in 
triplicate,  prior  to  importation,  an 
"Importer's  Exempt  Commodity  Form." 
One  copy  will  notify  the  Marketing 
Order  Administration  Branch  (MOAB) 
of  the  Fruit  and  Vegetable  Division. 
AMS.  and  the  second  copy  will  notif\ 
the  U.S.  Customs  .Service  of  the 
importer's  intent  to  import  a  commodity 


under  an  exemption.  The  third  copy 
will  accompany  the  exempt  lot  to  the 
receiver. 

The  form  may  be  obtained  from  either 
the  inspection  or  customs  offices 
serving  the  port  of  entry.  The  form  may 
also  be  obtained  from  the  MOAB  in 
Washington,  DC  or  from  its  Marketing 
Field  Offices  in  Fresno,  CaHfomia; 
Portland,  Oregon;  McAllen,  Texas;  or 
Winter  Haven,  Florida. 

The  form  must  be  completed  at  the 
time  the  commodity  enters  the  United 
States.  Copies  are  to  be  returned  to  the 
U.S.  Customs  Service  at  the  time  the 
commodity  is  offered  for  importation 
and  to  MOAB  within  15  days  after 
completion  of  the  form.  Information 
called  for  on  the  "Importer's  Exempt 
Commodity  Fonn"  includes: 

(1)  The  commodity  and  the  variety  (if 

known)  being  imported, 

(2)  The  date  and  place  of  inspection,  if 

applicable, 

(3)  Identifying  marks  or  numbers  on  the 

containers, 

(4)  Identifying  numbers  on  the  railroad 

car,  truck  or  other  transportation 
vehicle  transporting  product  to  the 
receiver. 

(5)  The  name  and  address  of  the 

importer, 

(6)  The  place  and  date  of  entry, 

(7)  The  quantity  imported, 

(8)  the  name  and  address  of  the 

intended  receiver  (eg.  processor, 
feeder,  charity,  or  other  exempt 
receiver), 

(9)  Intended  use  of  the  exempt 

commodity, 

(10)  The  U.S.  Customs  Service  entry 
number  and  harmonized  tariff  code 
number,  and 

(11)  Such  other  information  as  may  be 
necessary  to  ensure  compliance 
with  this  regulation. 

For  purposes  of  this  r«^gulation,  a  lot 
is  considered  to  be  imported  when  it  is 
released  by  the  Customs  Service  for 
entry  into  commercial  markets  or  other 
channels.  Lots  that  are  exempt  from 
maturity  requirements  of  the  import 
regulations  are  not  subject  to  the 
inspection  and  certification 
requirements  in  such  regulations.  An 
imported  lot  intended  for  normal 
commercial  channels,  or  any  portion  of 
such  a  lot,  that  fails  established  maturity 
requirements,  could  be  disposed  of  in 
exempt  outlets,  as  specified  in  the 
pertinent  avocado  import  requirements 

The  third  copy  of  the  form  will 
accompany  the  exempt  lot  to  its 
intended  destination.  The  receiver  will 
then  certify  that  the  lot  has  been 


received  and  it  will  be  utiUzed  in  an 
exempt  outlet.  After  the  certification  is 
signed  by  the  receiver,  the  form  is  to  be 
returned  to  MOAB  by  the  receiver, 
within  15  days  of  receipt  of  the  lot. 

The  information  collection 
requirements  contained  in  this  final  rule 
have  been  previously  approved  by  the 
Office  of  Management  and  Budget 
(OMB)  in  accordance  wixh  the 
Paperwork  Reduction  Act  of  1980  [44 
U.S.C.  Chapter  35),  and  have  been 
assigned  OMB  numbers  0581-0078  for 
avocados  grown  in  South  Florida  and 
0581-0167  for  imported  avocados. 

In  accordance  with  section  8e  of  the 
Act.  the  USTR  has  concurred  with  the 
issuance  of  this  final  rule. 

This  final  rule  reflects  the 
committee's  and  the  Department  s 
appraisal  of  the  need  to  make  the 
specified  changes.  The  Department's 
view  is  that  this  action  will  have  a 
beneficial  impact  on  producers  and 
handlers  since  it  will  help  ensure  that 
only  mature  avocados  are  shipped  to 
fresh  markets.  The  committee  considers 
that  maturity  requirements  for  Florida 
grown  avocados  are  necessary  to 
improve  grower  returns  and  promote 
orderly  marketing  conditions.  Although 
compliance  with  these  maturity 
requirements  will  affect  costs  to 
handlers,  these  costs  will  be  offset  by 
the  benefits  of  providing  the  industry 
and  consumers  with  mature  avocados. 

This  final  rule  also  reflects  the 
Department's  appraisal  of  the  need  to 
reinstate  the  suspended  avocado  import 
maturity  requirements,  with  the 
specified  revisions,  as  hereinafter  set 
forth,  in  accordance  with  section  8e  of 
the  Act. 

Based  on  the  above,  the  Administrator 
of  the  AMS  has  determined  that  this 
final  rule  will  not  have  a  significant 
econo.mic  impact  on  a  substantial 
number  of  small  entities 

.After  consideration  of  aii  relevant 
matter  presented,  the  information  and 
recommendations  submitted  by  the 
committee,  and  other  information,  it  is 
found  that  this  final  rule  as  hereinafter 
set  forth,  will  tend  to  effectuate  the 
declared  pohcy  of  the  Art. 

Pursuant  to  5  U.S.C.  553,  it  is  also 
found  and  determined  that  good  cause 
exists  for  not  postponing  the  effective 
date  of  this  action  until  30  days  after 
publication  in  the  Federal  Roister 
because:  (1)  The  shipping  season  for 
South  Florida  avocados  is  expected  to 
begin  in  late  May;  (2)  avocado  handlers 
are  aware  of  this  action  which  was 
unanimously  reconunended  by  the 
committee;  (3)  notice  of  the  proposed 


rules  were  published  in  the  Federal 
Register,  and  no  comments  were 
received  during  the  30-day  comment 
period. 

List  of  Subjects  in  7  CFR  Part  915 

Avocados,  Marketing  agreements. 
Reporting  and  recordkeeping 
requirements. 

List  of  Subjects  in  7  CFR  Part  944 

Avocados,  Food  grades  and  standard?. 
Grapefruit.  Grapes,  Imports,  Kiwifruit, 
Limes,  Olives,  Oranges. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  parts  915  and  944  are 
amended  as  follows: 

1.  The  authority  citation  for  7  CFR 
parts  915  and  944  continues  to  read  as 
follows: 

Authority:  7  U.S.C.  601-674. 

PART  915— AVOCADOS  GROWN  IN 
SOUTH  FLORIDA 

2.  Section  915.332  is  revised  to  read 
as  follows: 

§  915.332    Florida  avocado  maturity 
regulation. 

(a)  No  handler  shall  handle  anv 
variety  of  avocados,  except  Hass.  Fuerte. 
Zutano,  and  Edranol,  grown  in  the 
production  area  unless: 

(1)  Any  portion  of  the  skin  of  the 
individual  avocados  has  changed  to  the 
color  normal  for  that  fruit  when  mature 
for  those  varieties  which  normally 
change  color  to  any  shade  of  red  or 
purple  when  mature,  except  for  the 
Linda  variety;  or 

(2)  Such  avocados  meet  the  minimum 
weight  or  diameter  requirements  for  the 
Monday  nearest  each  date  specified, 
through  the  Sunday  immediately  prior 
to  the  nearest  Monday  of  the  specified 
date  in  the  next  column,  for  each  variety 
listed  in  the  following  TABLE  I: 
Provided,  that  avocados  may  not  be 
handled  prior  to  the  earliest  date 
specified  in  column  A  of  such  table  for 
the  respective  variety;  Provided  further. 
There  are  no  restrictions  on  size  or 
weight  on  or  after  the  date  specified  in 
column  D;  Provided  further.  That  up  to 
a  total  of  10  percent,  by  count  to  the 
individual  fruit  in  each  lot  may  weigh 
less  than  the  minimum  specified  or  be 
less  than  the  specified  diameter,  except 
that  no  such  avocados  shall  be  over  2 
ounces  lighter  than  the  minimum 
weight  specified  for  the  variety: 
Provided  further.  That  up  to  double 
such  tolerance  shall  be  permitted  for 
fruit  in  an  individual  container  in  a  htt. 
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Variety 


Dr.  Duptiis  »2 

Simmons  

Pollock 

Hardee 

Nadir 

Ruehle  


Bemecker  ... 
Miguel  (P)  ... 

NestMtt  

Tonnage  , 

Waldin  

Tower  

Beta 

Lisa  (P) 

Black  Prince 

Loretta  

Booth  8 


Bootti  7  .... 
Booth  5  .... 
Cheque  tte 

Hall  

Lula 

Monroe  .... 


Arue 

Donnie 

Fuchs  

K-5  

West  Indian  Seedling' 

Gorham  

Biondo  

Petersen  

232 

Pinelli 

Trapp  

K-9  

Christina  

Catalina  

Blair  

Guatemalan  Seedlings 

Marcus 

Brooks  1978  , 

Rue 

Collinson 

Hickson 

Simpson  

Chjca  

Leona  

Herman 

Pinkenon  (CP) 

Taykjr  

Ajax  (B-7)  

Booth  3 

Booth  1  

Zio  (P)  

Gossman  

Brookslate  


Meya  (P)  ... 
Heed  (CP) 


'  Avocados  of  the  West  Indiai 
^Avocados  of  the  Guatemalar 
fable  I. 
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Table 


A 
date 


5-30 
6-20 
6-20 
6-27 
6-27 
7-04 

7-18 
7-18 
7-18 
8-01 
8-01 
8-01 
8-08 
8-08 
8-15 
8-22 
8-29 

&-29 
9-05 
9-26 
9-26 
10-03 
11-07 

5-16 
5-23 

6-06 

6-13 

6-20 

7-04 

7-11 

7-11 

7-18 

7-18 

7-18 

8-01 

8-01 

8-15 

8-29 

9-05 

9-05 

9-05 

9-12 

9-12 

9-12 

9-19 

9-19 

9-26 

10-03 

10-03 

10-10 

10-10 

10-10 

11-14 

11-14 

11-28 

12-05 

12-12 
12-12 


Mia 
wt 


16 
16 
18 
16 
14 
18 

18 
22 
22 
16 
16 
14 
18 
12 
28 
30 
16 

18 
14 
28 
26 
18 
26 


16 

14 

18 

18 

29 

13 

14 

14 

18 

14 

16 

11 

24 

16 

15 

32 

12 

30 

16 

12 

16 

12 

18 

16 

13 

14 

18 

16 

16 

12 

11 

18 

13 
12 


Min. 
diam. 


3V,6 

39/:6 

3"/l6 

3^-6 

3y.6 

3' Vie 

3V,6 
3'y>6 

3'2/l6 
36/,6 
39/.  6 
36/,  6 
38/16 
3^16 

4V,6 
4V,e 
39/.e 

3'V.e 
33A6 
4y,6 

3'V.8 

3"/l6 

4yi6 
16 

3^.6 

3V.6 
3Vi6 


4Vi6 


33/.6 


3'V.6 
3'0/t6 


2'*/.6 


3^.6 


4'V,6 
3''/.6 

43/16 

3'%6 
3V.6 

39/6 

3V,6 

3'%  6 
39/.6 
3^.6 

3V.6 
3'Vi6 

3«/l6 

3S'.6 

37.6 
3V,6 


32/- 6 

3-/.  6 


8 
date 


6-13 
7-04 
7-04 
7-04 
7-04 
7-11 
7-18 
8-01 
8-01 
8-01 
8-15 
8-15 
8-15 
8-15 
8-15 
8-29 
9-05 
9-12 

9-12 
9-19 
10-17 
10-10 
10-10 
11-21 

5-30 
6-06 
6-20 
6-27 
7-18 
7-18 


7-18 
8-01 
8-01 
8-01 


8-29 
9-12 
10-03 
9/19 
9-12 
9-19 


9-26 


10-03 

10-17 
10-17 
10-24 

10-17 
11-28 
11-28 

12-12 
12-19 
12-26 
12-26 


Mm. 
wt 


14 
14 
16 
14 
12 
16 
14 
16 
20 
16 
14 
14 
12 
16 
11 
23 
26 
14 

16 
12 
24 
20 
14 
24 

14 
14 
12 
14 
16 
27 


Min. 
diam. 


12 
12 
16 
12 


22 

14 
13 
24 
10 
24 


10 


10 


14 
11 
12 


14 
12 

10 


16 

14 
11 
10 


3y.6 

37. 6 
3V,6 

2'y.6 

3'/.6 
3s/.  6 

37,6 
3V.6 

3'^.6 

3V.6 

3V.6 

37,6 

3"/.  6 

3V,6 

3 

3'V,6 

3' Vie 

36/.6 
3'°/l6 

36/16 
47,6 
39/1 6 
3V.6 
47,6 

3V,6 
3V,6 
3%  6 

33/1 6 


c 

date 


43/,  6 

35/16 


3'°/l6 
37,6 


3V„ 


4V,6 

37i6 

3'V,6 


3°/l6 


3Vi( 


3Vl6 
3%  6 

32/16 


3*yi6 

3«/,6 

2'7i6 


3'°/l6 
38/,  6 
3%  6 
33/1 6 


7-04 
7-18 
7-18 
7-11 
7-11 
8-01 
8-08 
8-15 
8-15 
8-08 
8-22 
8-29 


Min. 
wt. 


9-12 


9-26 

10-10 

9-26 


10-31 
10-24 
10-31 
12-05 
12-19 


8-22 


7-25 


9-19 
10-03 


10-31 


1-02 
1-16 

1-09 


12 
12 
14 
12 
10 
12 
10 
14 
18 
14 
12 
12 


16 


12 

10 
14 


20 
18 
12 
20 
16 


14 


10 


8 
18 


12 

10 


Min. 
diam. 


3^/16 

3Vi6 

3''/l6 


2"Vi6 
3Vi6 

33/1 6 

3Vi6 

3'°/.6 
33/1 6 
30/1 6 
3*/,  6 


39/.( 


33/16 

37,6 

3»/,6 


3'V,6 

3^16 
33/1 6 

3'Vi6 

3^,6 


3^11 


2'''/l6 

39/16 


35/- < 


3°/m 


D 
date 


7-18 
8-01 
8-01 
7-25 
7-18 
8-15 


8-29 
8-29 
8-22 
8-29 
9-12 
9-05 
9-05 
8-22 

10-03 
9-26 

10-24 

10-10 
10-03 

11-14 

11-07 

11-14 

1-02 


7-04 

7-04 

7-04 

7-11 

9-19 

8-15 

8-15 

8-08 

8-15 

8-15 

8-15 

8-22 

8-22 

9-19 

10-03 

12-05 

10-31 

10-10 

10-17 

10-10 

10-10 

10-10 

10-17 

10-10 

10-31 

11-14 

11-07 

10-31 

10-31 

12-12 

12-12 

12-26 

1-30 


1-09 
1-23 


type  varieties  and  seedlings  not 
type  varieties  and  seedlings,  h 


listed  elsewhere  in  Tat)le  I. 
ybrid  varieties  and  seedlings,  and  unidentified  seedlings  not  listed  elsewhere  in 
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(b)  The  term  diameter  means  the 
greatest  dimension  measured  at  a  right 
angle  to  a  straight  line  from  the  stem  to 
the  blossom  end  of  the  fruit. 

PART  944— FRUJTS;  IMPORT 
REGULATIONS 

3.  The  suspension  of  §944.31  is 
removed  and  the  section  is  revised  to 
read  as  follows: 

§  944.31     Avocado  import  maturity 
regulation. 

(a)  Pursuant  to  section  8e  [7  U.S.C. 
608e-l!  of  the  Agricultural  Marketing 
Agreement  Act  of  1937.  as  amended  [7 
U.S.C  601-674).  and  Part  944— Fruits: 


Variety 


Dr.  Dupuis  #2 

Simnrons  

Pollock 

Hardee  ., 

Nadir 

Ruehle  


Bemecker  ... 
Miguel  (P)  ... 

NestMtt  

Tonnage  , 

Waldin  , 

Tower  

Beta  

Lisa  (P) 

Black  Prince 

Loretta  

Booth  8 


Booth  7  .... 
Booth  5  .... 
Choquette 

Hall  

Lula 

Monroe  .... 


Arue 

Donnie  

Fuchs  

K-5  

West  Indian  Seedling ' 

Gorham  

B!0"do  

Petersen 

232  

Pinelli  

Trapp 

K-9  

Chnstina  

Catalina  

Blair  ;... 

Guatemalan  Seedling" 

Marcus 

Brooks  1978  

Rue  

Collinson 

Hickson 

Simpson 

Chica  

Leona    

Herman 


A 
date 


5-30 
6-20 
6-20 
6-27 
6-27 
7-04 

7-18 
7-18 
7-18 
8-01 
8-01 
8-01 
8-08 
8-08 
8-15 
8-22 
8-29 

8-29 
9-05 
9-26 
9-26 

10-03 
11-07 

5-16 

5-23 

6-06 

6-13 

6-20 

7-04 

7-11 

7-11 

7-18 

7-18 

7-18 

8-01 

8-01 

8-15 

8-29 

9-05 

9-05 

9-05 

9-12 

9-12 

9-12 

9-19 

9-J9 

9-26 

10-03 


Im.port  Regulations,  the  importation  into 
the  United  States  of  any  avocados, 
e.xcept  the  Hass,  Fuerte,  Zutano,  and 
Edranol  varieties,  is  prohibited  unless: 

(1)  any  portion  of  the  skin  of  the 
individual  avocados  has  changed  to  the 
color  normal  for  that  fruit  when  mature 
for  those  varieties  which  normally 
change  color  to  any  shade  of  red  or 
purple  when  mature,  e.xcept  for  the 
Linda  variety;  or 

(2)  Such  avocados  meet  the  minimum 
weight  or  diameter  requirements  for  the 
Monday  nearest  each  date  specified, 
through  the  Sunday  immediately  prior 
to  the  nearest  Monday  of  the  specified 
date  in  the  next  column,  for  each  variety 
listed  in  the  following  Tabic  I:  Provided. 

Table  i 


that  avocados  may  not  be  handled  prior 
to  the  earliest  date  specified  in  column 
A  of  such  table  for  the  re.spectivo 
variety;  Provided  further.  There  are  no 
restrictions  on  size  or  weight  on  or  after 
the  date  specified  in  column  D; 
Provided  further.  That  up  to  a  total  of 
10  percent,  by  count  to  the  individual 
fruit  in  each  lot  may  weigh  less  than  the 
minimum  specified  or  be  less  than  the 
specified  diameter,  except  that  no  such 
avocados  shall  be  over  2  ounces  lighter 
than  the  minimum  weiglit  specified  for 
the  variety:  Provided  further,  That  up  to 
double  such  tolerance  shall  be 
permitted  for  fruit  in  an  individual 
container  in  a  lot. 


Min. 
wt. 


16 
16 
18 
16 
14 
18 

18 
22 
22 
16 
16 
14 
18 
12 
28 
30 
16 

18 
14 
28 
26 
18 
26 

16 
•16 
14 
18 
18 
29 
13 
14 
14 
18 
14 
16 
11 
24 
16 
15 


12 

30 

16 

12 

16 

12 

IS 

1G 

Mm. 
diam. 


3  V,6 

3«A6 

3   "/.6 

3  2/.6 

3  V,6 

3   "/.6 

3  v.6 

3   '^16 

3   '2/.6 

3^.6 

3^/16 

3  6/,  6 

3'V,6 

3^/.6 

4  V,6 
4  y.e 

3«/.6 

3  "/..-. 

3  'Ac 
4-'At 

3    'V,6 

3  'Vi6 

4  y^e, 


3 

3 
3 

'As 
V.r, 

4  V.c 

3 

«/.6 

3' 
3  ■ 

2  ' 

'Ao 

3 

8A6 

4  'v,« 
3-V.6 
4  Vus 

3  ■OAo 
3  'Ar.. 
3  ».'.(. 

3  V.,. 

3  ''7..-. 
3  'A,. 


B 
date 


6-13 

7-04 

7-04 

7-04 

7-04 

7-11 

7-18 

8-01 

8-01 

8-01 

8-15 

8-15 

8-15 

8-15 

8-15 

8-29 

9-05 

9-12 

9-12 
9-19 
10-17 
10-10 
10-10 
11-21 

5-30 
6-06 
6-20 
6-27 
7-18 
7-18 


7-18 
8-01 
8-01 
8-01 


8-29 

9-12 

10-03 

9-19 
9-12 
9-19 


9-26 

10-03 

1C>r17  I 


Min. 
wt. 


14 

14 

16 

14 

12 

16 

14 

16 

20 

16 

14 

14 

12 

16 

11 

23 

26 

14 

16 
12 
24 
20 

14 

24 

14 
14 
12 
14 
16 
27 


12 
12 
16 

12 


22 

14 
13 

24 

10 
24 


10 
10 
14 


Min. 
diam. 


3^.6 

3  7.6 
3  7.6 

2  'V.6 
3  'A  6 

3  9A6 

3  7.6 
3  V.6 

3  '2A6 

3  y.6 
3  y.6 

3  7.6 
3  "A  6 
3  V.6 
3  V.6 
3  'Vi6 
3  'V.6 
3  V.6 

3  •°A6 

3  V.6 

4  'As 

3  V.6 
3Vi6 

4  'A  6 

3  V.6 
3  V.e 
3°A6 

3  y.6 


4  V,6 

3  V.6 

3  'V,6 
3  7.6 

3V,6 

4  V,6 

3  'A  6 

3  'V,6 

3  V.6 

3  V.6 

c 

date 


7-04 
7-18 
7-18 
7-11 
7-11 
8-01 
8-08 
8-15 
8-15 
8-08 
&-22 
8-29 


9-12 


9-26 

10-10 

9-26 


10-31 
10-24 
10-31 
12-05 
12-19 


8-22 


7-25 


9-19 
10-03 


3V,< 


Min. 
wt. 


12 
12 
14 
12 
10 
12 
10 
14 
18 
14 
12 
12 


16 


12 
10 
14 


20 
18 
12 
20 
16 


14 


10 


6 

18 


Min. 
diam. 


3  Vi6 

3    'A  6 

3  y.6 


2  'V.6 
3  V.6 

3  V.6 
3  V.c 

3  'V-6 
3  V.6 
3  V.6 


3  'At 

3  v.6 

3  7.6 
3  y.6 
3  V.6 

3  'V.6 
3  Vifi 
3  V.e 

3  'V.6 
3  V.c 

3  VK 


2  'V.6 
3  Ve 


D 
date 


7-18 
8-01 
8-01 
7-25 
7-18 
8-15 

8-29 
8-29 
8-22 
8-29 
9-12 
9-05 
9-05 
8-22 

10-03 
9-26 

10-24 

10-10 
10-03 

11-14 

11-07 

11-14 

1-02 

7-04 
7-04 
7-04 
7-11 
9-19 
8-15 
8-15 
8-08 
8-15 
8-15 
8-15 
8-22 
8-22 
9-19 
10-03 
12-05  ■ 
10-31 
10-10 
10-17 
10-10 
10-10 
10-10 
10-17 
10-10 
10-31 
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Variety 


Pinkerton  (CP) 

Taylor  

Ajax  (B-7)  

Booth  3 

Booth  1  

Zio(P)  

Gossman, 

Brookslate  , 


Meya  (P)  .. 
Reed  (CP) 


'  Avocados  of  the  West  IrxJiin 
2  Avocados  of  the  Guatemapn 
Tabie  I. 


(b)  The  term  diameter  m  !ans  the 
greatest  dimension  measui  ed  at  a  right 
angle  to  a  straight  line  fron  i  the  stem  to 
the  blossom  end  of  the  frui  (. 

(c)  The  term  importation  means 
release  from  custody  of  the  United 
States  Customs  Service.  TY  e  term 
commercial  processing  inti»  products 
means  the  manufacture  of  vocado 
product  which  is  preserve<  by  any 
recognized  commercial  process 
including  canning,  freeziiij , 
dehydrating,  drying,  the  ai  dition  of 
chemical  substances,  or  by 
fermentation 

(d)  Any  person  may  impi  irt  up  to  55 
pounds  of  avocados  exemp ;  from  the 
requirements  specified  in  t  lis  section 

(e)  The  Federal  or  Feder£  l-State 
Inspection  Service,  Fruit  ar  d  Vegetable 
Division,  Agricultural  Marl  eting 
Service,  United  States  Dep<  rtment  of 
Agriculture,  is  designated  c  s  the 
govemmental  inspection  se nice  for 
certifying  the  grade,  size,  qi  lality,  and 
maturity  of  avocados  impoited  into  the 
United  States.  Inspection  b; '  the  Federal 
or  Federal-State  Inspection  Service  with 
evidence  thereof  in  the  forr  i  of  an 
official  inspection  certificate,  issued  by 
the  respective  service,  appl  cable  to  the 
particular  shipment  of  avocados,  is 
required  on  all  such  import ;.  The 
inspection  and  certification  services 
will  be  available  upon  app!  cation  in 
accordance  with  the  Regulaions 


Table  1— Continued 


A 
date 


10-03 
10-10 
10-10 
10-10 
11-14 
11-14 
11-28 
12-05 

12-12 
12-12 


Min. 
wt. 


Min. 
diam. 


13 
14 
18 
16 
16 
12 
11 
18 

13 

12 


3  3/16 
3  6/16 

3  "Vie 

3  8/,6 
3  ^2/l6 

3  Vie 

3  '/l6 
3   '3/,  6 

3Vl6 

3  Vi6 


B 
date 


10-17 
10-24 


10-17 

11-28 
11-28 

12-12 
12-19 
12-26 
12-26 


Min. 
wt. 


11 
12 


14 
12 
10 


16 
14 
11 
10 


Min. 
diam. 


3°/l6 
3  2/16 


3  6/16 
3Vl6 

2  "'/l6 

3  '°A6 

3  8/16 
3%6 

3  3/ie 


c 

date 


10-31 


1-02 
1-16 


1-09 


Min. 
wt. 


12 
10 


Min. 
diam. 


35/1. 


30/16 


D 
date 


11-14 
11-07 
10-31 
10-31 
12-12 
12-12 
12-26 
1-30 

1-09 
1-23 


type  varieties  and  seedlings  not  listed  elsewhere  in  Table  1 . 
type  varieties  and  seedlings,  hybnd  varieties  and  seedlings,  and  unidentified  seedlings  not  listed  elsewhere  m 


processing  into  products  may  be 
reconditioned  or  exported,  or  disposed 
of  under  the  supervision  of  the  Federal 
or  Federal-State  Inspection  Service  with 
the  costs  of  certifying  the  disposal  of 
such  avocados  borne  by  the  importer, 
(g)  The  size,  weight,  diameter,  and 
color  maturity  requirements  of  this 
section  shall  not  be  applicable  to 
avocados  imported  for  consumption  by 
charitable  institutions,  distribution  by 
relief  agencies,  seed,  or  commercial 
processing  into  products,  but  shall  be 
subject  to  the  safeguard  provisions 
contained  in  §  944.350. 

Dated:  June  9,  1994. 
Eric  M.  Forman, 

Deputy  Director,  Fruit  and  Vegetable  Division 
[FR  Doc.  94-14588  Filed  6-15-94;  8:45  am] 
BILLING  CODE  341(M)2-P 


7  CFR  Part  926 

[Docket  No.  FV94-926-1IFR] 

Tokay  Grapes  Grown  in  San  Joaquin 
County,  California;  Expanses  and 
Assessment  Rate  for  1994-35  Fiscal 
Year 

AGENCY:  Agricultural  Marketing  Service. 

USDA. 

ACTION:  Interim  final  rule  with  request 

for  comments. 


i  Ication  and 
V  egetables, 
)art  51).  and 


Governing  Inspection.  Cert 

Standards  of  Fresh  Fruits. 

and  Other  Products  (7  CFR 

in  accordance  with  the  regiialion 

designating  inspection  serv  ces  and 

procedure  for  obtaining  ins  lection  and 

certification  (7  CFR  944.40C ). 

[i]  Any  avocados  which  f<  il  to  meet 
the  import  requirements  pri  ar  to  or  after 
reconditioning  and  which  a  -e  not  being 
imported  for  purposes  of  co  isumption 
by  charitable  institutions,  d  stribution 
by  relief  agencies,  seed,  or  c  jmmercial 


SUMMARY:  This  interim  final  rule 
authorizes  expenditures  and  establishes 
an  assessment  rate  for  the  Tokay  Grape 
Industry  Committee  (committee)  under 
Marketing  Order  (M.O.)  No.  926  for  the 
1994-95  fiscal  year.  Authorization  of 
this  budget  enables  the  committee  to 
incur  expenses  that  are  reasonable  and 
necessary  to  administer  this  program. 
Funds  to  administer  this  program  are 
derived  from  assessments  on  handlers. 
DATES:  Effective  beginning  April  1, 
1994,  through  March  31,  1995. 
Comments  received  by  July  18, 1994, 


will  be  considered  prior  to  is.suance  of 
a  final  rule. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  interim  final  rule. 
Comments  must  be  sent  in  triplicate  to 
the  Docket  Clerk,  Fruit  and  Vegetable 
Division,  AMS,  USDA,  P.O.  Box  96456, 
Room  2523-S,  Washington,  D.C.  20090- 
6456.  Fax  #  (202)  720-5698.  Comments 
should  reference  the  docket  number  and 
the  date  and  page  number  of  this  issue 
of  the  Federal  Register  and  will  be 
available  for  public  inspection  in  the 
Office  of  the  Docket  Clerk  during  regular 
business  hours. 

FOR  FURTHER  INFORMATION  CONTACT: 
Britthany  Beadle,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Division,  AMS,  USDA,  P.O. 
Box  96456,  Room  2523-S,  Washington. 
D.C.  20090-6456,  telephone:(202)  720- 
5127;  or  Peter  I.  Parks,  California 
Marketing  Field  Office,  Fruit  and 
Vegetable  Division,  AMS,  USDA,  2202 
Monterey  Street,  Suite  102  B,  Fresno, 
California  93721,  telephone:  (209)  487- 
5901. 

SUPPLEMENTARY  INFORMATION:  This 
iiiterim  final  rule  is  issued  under 
Marketing  Agreement  and  Order  No. 
926  (7  CFR  Part  926)  regulating  the 
handling  of  Tokay  grapes  grown  in  San 
Joaquin  County,  California.  The 
agreement  and  order  are  effective  under 
the  Agricultural  Marketing  Agreement 
Act  of  1937,  as  amended  [7  U.S.C.  601- 
674],  hereinafter  referred  to  as  the  Act. 

The  Department  of  Agriculture 
(Department)  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  interim  final  rule  has  been 
reviewed  under  Executive  Order  12778, 
Civil  Justice  Reform.  Under  the 
marketing  order  provisions  now  in 
effect,  Tokay  grapes  grown  in  California 
are  subject  to  assessments.  It  is  intended 
that  the  assessment  rate  specified  herein 
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uill  be  applicable  to  all  assessable 
Tokay  grapes  handled  during  the  1994- 
95  fiscal  year,  beginning  April  1,  1994. 
through  March  31, 1995.  This  interim 
Tina!  rule  will  not  preempt  any  state  or 
local  laws,  regulations,  or  policies. 
i:"less  they  present  an  irreroncilnbl'! 
c:o!iilict  with  this  mle. 

The  Act  provides  that  administrative 
proceedings  must  be  exhaiisted  before 
l)arties  may  file  suit  in  court.  Under 
section  608c(l5)(A)  of  the  Act.  any 
handler  subj.ect  to  an  order  may  file 
with  the  Secretarv-  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  con.-iection 
with  the  order  is  not  in  accord.ince  with 
law  and  requesting  a  modification  of  the 
order  or  to  be  exempted  therefrom.  Such 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing  the  Secretary  would  rule  oi!  the 
peiition.  The  Act  provides  that  tlie 
district  court  of  the  United  Slates  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  in 
equity  to  review  the  Secu-etary's  ruling 
on  the  petition,  provided  a  bill  in  equity 
is  filed  not  later  than  20  davs  after  date' 
of  the  entrj'  of  the  ruling. 

Pursuant  to  the  requirements  set  forth 
in  the  Regulator)'  Flexibility  Ad  (RFA), 
the  Administrator  of  the  Agricultural 
Marketing  Sen'ice  (AMS)  has 
considered  the  economic  impact  of  this 
rule  on  small  entities. 

The  purpose  of  the  RFA  is  to  hi 
regulatory-  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act.  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  es.sentially 
small  entities  acting  on  their  own' 
behalf  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 
There  are  three  handlers  of  Tokay 
grapes  regulated  under  the  marketing 
order  each  reason  and  approximately  15 
Tokay  grape  producers  in  San  Joaquin 
County,  California.  Small  agricultural 
producers  have  been  defined  by  the 
Small  Business  Administration  [13  CFR 
121.601]  as  those  having  annual  receipts 
of  less  than  $500,000.  and  small 
agricultural  ser\'ice  firms  are  defined  as 
those  whose  annual  receipts  are  less 
than  $5,000,000.  The  majority  of  these 
handlers  and  producers  may  be 
classified  as  small  entities. 

The  Tokay  grape  marketing  order, 
administered  by  the  Department, 
requires  that  the  assessment  rate  for  a 
particular  fiscal  year  apply  to  all 
assessable  grapes  handled  from  the 
beginning  of  such  year.  Annual  budgets 


of  expenses  are  prepared  bv  the 
committee,  the  agency  responsible  for 
loc;al  administration  of  this  marketing 
ordnr.  and  submitted  to  the  Department 
tor  approval.  The  members  of  the 
committee  are  grape  handlers  and 
producers.  They  are  familiar  with  the 
cf.nimittee's  needs  and  with  the  costs 
for  goods,  services,  and  personnel  in 
their  local  area,  and  are  thUs  in  a 
position  to  formulate  appropriate 
budgets.  The  committee's  budget  is 
formulated  and  discussed  in  a  public 
mceling.  Thus,  all  directly  affected 
persons  have  an  opportunity  to 
participate  and  provide  input. 

The  assessment  rate  recommended  by 
the  committee  is  derived  by  dividing  the 
a.iticipated  expenses  by  expected 
shipuients  of  grapes.  Because  that  rate  is 
applied  to  actual  shipments,  it  must  be 
established  at  a  rate  which  will  provide 
sufficient  income  to  pay  the  committee's 
expected  expenses. 

The  com.mittee  met  on  April  29,  1994. 
and  unanimously  recommended  total 
expenditures  of  $5,150  with  an 
as.sesr.ment  rate  of  $0.07  per  carton  for 
the  1994-95  fiscal  year.  In  comparison, 
the  expenditure  amount  and  the 
a.s.sessment  rate  are  remaining 
unchanged  from  the  1993-94  fiscal  vear. 
Funds  in  the  reserve  at  the  end  ofthe 
1994-95  fiscal  year,  estimated  at  $4,500. 
will  be  within  the  maximum  permitted 
by  the  order  of  one  fi.scal  year's 
expen.ses. 

Vv'hile  this  action  will  impose  some 
additional  co.sts  on  handlers,  the  costs 
are  in  the  form  of  uniform  assessments 
on  all  handlers.  Some  ofthe  additional 
c:osts  may  be  passed  on  to  producers. 
However,  these  costs  should  be 
significantly  offset  by  the  benefits 
derived  from  the  operation  ofthe 
marketing  order.  Therefore,  the 
Administrator  ofthe  AMS  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

After  consideration  of  all  relevant 
matter  presented,  including  the 
information  and  recommendations 
submitted  hy  the  committee  and  other 
available  information,  it  is  hereby  found 
that  this  rule  as  hereinafter  set  forth  will 
tend  to  effectuate  the  declared  policy  of 
the  Act. 

Pursuant  to  5  U.S.C.  553.  it  is  al.so 
found  and  determined  upon  good  cause 
that  it  is  impracticable,  unnecessary, 
and  contrary  to  the  public  interest  to 
give  preliminary  notice  prior  to  putting 
this  rule  into  effect  and  that  good  cau.se 
exists  for  not  postponing  the  effective 
date  of  this  action  until  30  days  after 
publication  in  the  Federal  Register 
because:  (1)  The  committee  needs  to 
have  sufficient  funds  to  pay  its  expenst^s 


which  are  incurred  on  a  continuous 
basis;  (2)  the  fiscal  year  for  the 
committee  began  April  l.  1994.  and  the 
marketing  order  requires  that  the  rate  of 
assessment  for  the  fiscal  vear  apply  to 
all  assessable  grapes  handled  during  the 
fiscal  year;  (3)  handlers  are  aware  of  this 
action  which  was  unanimouslv 
recommended  by  the  committee  at  a 
public  meeting  and  which  is  similar  to 
budgets  issued  in  past  years;  and  (4)  this 
interim  final  rule  provides  a  3()-day 
comment  period,  and  all  comments 
timelv  received  will  be  considered  prior 
to  finalization  of  this  actio;; 

List  of  Subjects  in  7  CFR  Part  926 

Grapes.  Marketing  agrt-ements. 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  .set  forth  in  the 
preamble,  7  CFR  Part  926  is  .uniMdwl  as 
follow.';: 

PART  926— TOKAY  GRAPES  GROWN 
IN  SAN  JOAQUIN  COUNTY,  CA 

1.  The  authority  citation  for  7  CFR 
F'art  926  continues  to  read  as  follows: 

Authority:  7  V.S.C.  601  -f;7^ 

2.  A  new  S  926.233  is  added  to  read 
as  follows: 

Note;  This  section  will  not  apprar  iii  thf 
iinnual  Code  of  Federal  KegulHtions. 

§  926.233    Expenses  and  assessment  rate. 

Expen.ses  of  $5,150  by  the  lok.vv 
Grape  Industry  Committee  are 
authorized  and  an  assessment  rate  of 
S().07  per  carton  of  assessable  grapes  is 
established  for  the  fiscal  year  ending 
March  31.  1995.  Unexpend<-d  funds  may 
be  carried  over  as  a  reser\e. 

Dutfd.  |unc9,  1994 
Eric  M.  Forman. 

Of puty  Director.  Fruit  and  VfOfUjItlff  Division 
IFK  Doc.  94-14587  Filed  b-1  '.-94.  8  45  ami 

BILLING  CODE  3410-02-P 


7  CFR  Part  932 

[Docket  No.  FV93-932^FIR] 

Olives  Grown  in  California;  Expenses 
and  Assessment  Rate  for  1994  Fiscal 
Year 

AGENCY:  Agricultural  Marketing  Servicts 
USDA. 

ACTION:  Final  rule. 


SUMMARY:  The  Department  of 
Agriculture  (Department)  is  adopting  as 
a  final  rule,  without  change,  the 
provisions  ofthe  interim  final  rule  that 
authorized  expenditures  and  est.iblished 
an  assessment  rate  for  the  California 
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Olive  Committee  (Commift 
Marketing  Order  (M.O.)  No 
1994  fiscal  year.  Authorizat 
budget  enables  the  Commift 
expenses  that  are  reasonablr 
necessary  to  administer  this 
Funds  to  administer  this 
rieri  v'jd  from  assessments  or 
EFFECTIVE  DATE:  January  1.  1 
through  December  31,  1994. 
FOR  FURTHER  INFORMATION 
Britthaiiy  Beadle.  Marketin, 
Administration  Branrh.  Fru 
Vegetable  Di\  ision.  AMS. 
Box  964.56.  room  2523-S.  \V 
DC  20090-6456,  telephone: 
5127;  or  Terrv  Vawter,  Cali 
Marketing  Field  Office,  Fniil 
Vegetable  Division.  A.VfS.  I! 
Monterpy  Slreut.  Suite  102  B 
California  y:;721.  telephone 
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SUPPLEMENTARY  INFORMATION 

rule  is  issued  under  Marketi'r 

Agreement  .No.  US  and  Marine 

Order  No.  832  (7  CFR  Part 

a.Tiended.  regulating  the  han 

olives  grown  in  California.  T 

marketi;ig  agreement  and 

effective  under  the  Agricullu 

Market  iujj  Ag.'-'^ement  Act  of 

iimended  (7  li.S.C.  601-674) 

referred  to  as  the  Act. 
The  Department  is  issuing  h's  rule  m 

conformance  with  E.xectitiveprfler 

12.'J66. 
Thir.  final  rule  has  been  rev 

under  E.xecuti\  e  Order  1277P 

I  jstice  Reform.  Under  the  m.i 
order  provi.^ions  now  in  effec 
grown  in  California  are  siibjn 
asses-sment.-^.  It  is  intended  th 
assessment  rate  specified  her 
J  ppJicable  to  all  as.s*  s.sable  o! 
handled  during  the  1994  Visi.i 
beginning  January  1.  1994.  th 
December  31.  1994  This  final 
not  preempt  any  state  or  local 
regulations,  or  policies,  unles 
present  an  irret  oncilableconf 
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inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  in 
equity  to  review  the  Secretary's  ruling 
on  the  petition,  provided  a  bill  in  equity 
is  filed  not  later  than  20  days  after  date 
of  the  entry  of  the  ruling. 

Pursuant  to  the  requirements  set  forth 
in  the  Regulatory  Flexibility  Act  (RFA). 
the  Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
nde  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  io  the  scde  of 
bjsiness  subject  to  such  actions  in  order 
that  sm.all  busine.sses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act.  and  rules  issued  thereunder,  are 
unique  in  that  they  a.^e  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  ov.-n 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  approximately  5  handlers  of 
olives  regulated  under  the  marketing 
order  each  season  and  approximately 
1.350  olive  producers  in  California. 
Small  agricultural  producers  have  been 
defined  by  the  Small  Business 
Administration  (13  CFR  121.601)  as 
those  having  annual  receipts  of  less  than 
S500.000.  and  small  agricultural  senice 
firms  are  defi  led  as  those  who.se  annual 
receipts  are  loss  than  55,000,000.  None 
of  the  h.indiers  may  be  classified  as 
small  entities.  The  majority  of  the 
producers  may  be  classified  as  small 
entities. 

The  marketing  order,  adminis'ered  bv 
the  Department,  requires  that  the 
assessment  rate  for  a  particular  fiscal 
year  apply  to  all  assessable  olives 
handled  from  the  beginning  of  such 
year.  Annual  budgets  of  expenses  are 
prepared  by  the  Committee,  the  agent y 
responsible  for  local  administration  of 
this  marketing  order,  and  submitted  to 
the  Department  for  approval.  The 
n:embers  of  the  Committee  arc  handlers 
a.id  produce-r-s  of  California  oliv(!s.  They 
are  fpmiliar  with  the  Committc-e ':,  needs 
and  with  the  costs  for  goods,  .services, 
and  personnel  in  their  local  area,  and 
are  thus  in  a  position  to  formulate 
appropriate  budgets.  The  Committee  s 
budget  is  formulated  and  discussed  in  a 
P'lblic  meeting.  Thus,  all  dirccth 
aifected  persons  have  an  opportunity  to 
participate  and  provide  input. 

The  assessment  rate  recommended  by 
the  Committee  is  derived  bv  dividing 
the  anticipated  expenses  by  expected 
shipments  of  olives.  Because  that  rate  is 
applied  to  actual  shipments,  it  must  be 
established  at  a  rate  whir  h  will  provide 
sufficient  income  to  pay  the 
Cltimmittet's  expected  oxpensis. 


The  California  Olive  Committee  met 
on  December  14.  1993,  and 
unanimously  recommended  a  total 
expense  amount  of  $3,748,290.  for  its 
1994  budget.  This  is  3928,530  more  in 
expenses  than  the  previous  year.  The 
increase  is  primarily  due  to  additional 
fimding  for  market  development. 

The  Committee  also  unanimously 
recommended  an  assessment  rate  of 
$27.21  per  ton  for  the  1994  fiscal  year, 
which  is  SI. 46  more  in  the  assessment 
rite  ft-om  the  1993  fiscal  year.  The 
assessment  rate,  when  applied  to 
anticipated  shipments  of  101,000  tons, 
would  yield  $2,748,210  in  assessment 
income.  This,  along  .with  approximatelv 
Si, 000. 000  from  the  Committee's 
authorized  reserves  will  be  adequate  to 
cover  estimated  expenses. 

Major  expense  categories;  for  the  19S4 
fiscal  year  include  $1,150,000  for  the 
market  expansion  progra.m,  $990,860  for 
consumer  affairs,  and  Si  73,730  for 
salaries.  Funds  in  the  reserve  at  the  erui 
of  the  fiscal  y'3ar,  estimated  at  $300,000 
will  be  within  the  maximum  pcirmittcd 
by  the  ordf^r  of  one  fiscal  year's 
expenses. 

While  this  action  will  impede  some 
addit'onal  costs  on  haiidlers,  the  c  osls 
a'e  in  the  form  of  unirorm  ass.-r.srnents 
on  all  handlers.  Some  of  the  sddition.'il 
costs  may  be  passed  on  to  prnd-.n  ers. 
However,  these  costs  should  be 
significantly  offset  by  the  benefits 
derived  from  the  operation  of  the 
marketing  order.  Therefore,  the 
Administrator  of  the  AMS  has 
determined  that  this  action  will  not 
have  ?  significant  economic  impact  on 
a  substantial  number  of  s.mall  entities. 
An  interim  final  rule  was  published 
in  the  Federal  Regi.stc-r  (59  FR  12526. 
March  17.  1994)  and  pro\ided  a  30-day 
comment  period  for  interested  persons. 
No  comments  were  r'«:eived. 

It  is  found  that  the  specified  expenses 
fcT  the  marketing  order  covered  in  this 
rule  are  reasonable  and  likely  to  be 
incurred  and  that  such  expenses  and  the 
specified  as.sessment  rate  to  cover  su<  h 
expen.ses  will- tend  to  effectuate  the 
declared  policv  of  the  Act. 

It  is  further  found  that  good  cau.se    '. 
exists  for  not  postponing  the  effective 
date  of  this  action  until  30  days  after 
publication  in  the  Federal  Roister  |5 
U.S.C.  553)  bf-cause  the  Committee 
needs  to  have  sufficient  funds  to  pav  its 
expenses  which  are  incurred  on  a 
Cfmtinuous  basis.  The  1994  fiscal  year 
for  the  program  began  January  1.  1994. 
The  marketing  order  requires  that  the 
rate  of  assessment  applv  to  all 
assessable  olives  handled  during  the 
fi>ca!  year.  In  addition,  handlers  are 
aware  of  this  action  which  was 
recommended  bv  the  Committee  at  a 
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public  meeting  and  published  in  the 
Federal  Register  as  an  interim  fmal  rule. 
No  comments  were  received  concerning 
the  interim  final  rule  that  is  adopted  in 
this  action  as  a  final  rule  without 
change. 

List  of  Subjects  in  7  CFR  Part  932 

Marketing  agreements.  Olives. 
Reporting  and  recordkeeping 
requirements. 

I'OT  the  reasons  set  forth  in  the 
preamble.  7  CFR  Part  932  is  amended  as 
follows: 


SOBT'-j 


PART  932— OLIVES  GROWN  IN 
CALIFORNIA 

1.  The  authority  citation  for  7  CFR 
Part  932  continues  to  read  as  follows; 
Authority:  7  U.S.C.  601-674. 

Accordingly,  the  interim  final  rule 
adding  §932.227  which  was  published 
at  59  FR  12526.  is  adopted  as  a  final  nilc 
without  change. 

Hated:  June  9. 1994 
Eric  M.  Forman, 

Acting  Director.  Fniit  and  Vvgrtabh  Dhmon. 
IFR  Doc.  94-14585  Filed  6-13-94:  8:45  am| 
BILLING  CODE  34tO-02-P 


Food  Safety  and  Inspection  Service 
9  CFR  Parts  317  and  381 

[Docket  No.  94-01 8NJ 

Nutrition  Labeling  of  Meat  and  Poultry 
Products 

agency:  Food  Safetv  and  Inspection 
Service.  USDA. 

ACTION:  Notice  of  e.xtension  of 
compliance  date. 

SUMMARY:  The  Food  Safety  and 
Inspection  Service  (FSIS)  is  announcing 
an  e.xtension  of  the  date  for  enforcing 
compliance  with  its  nutrition  labeling 
regulations.  The  effective  dale  of  the 
final  nutrition  labeling  regulations 
published  on  January  H.  1993,  \vill 
remain  July  6.  1994.  However.  FSIS  will 
not  take  enforcement  action  on  such 
meat  and  poultry  product  labeling  until 
August  8.  1994.  In  addition.  FSIS  is 
providing  notice  that  temporarv-  liibol 
approvals,  granted  by  the  Food  Labeling 
Division  in  conjunction  with  the  July  fi. 
1994.  rule,  will  noiv  expire  on  .Xuoust 
8.  1994. 

DATES:  Although  the  effective  date  of  the 
final  nutrition  labeling  regulations 
remain  July  6.  1994.  FSIS  will  not  take 
enforcement  action  on  such  meat  and 
poultry  product  labeling  until  Aiuuist  8 
1994.  '  n         • 


POR  FURTHER  INFORMATION  CONTACT: 
Charles  Edwards.  Director.  Product 
Assessment  Division.  Regulatory 
Programs.  Food  Safety  and  Inspection 
Service.  Lf.S.  Department  of  Agriculture 
Washington,  DC  20250.  (202J  254-2565. 
SUPPLEMENTARY  INFORMATION:  On 
January  6.  1993.  FSIS  published  in  the 
Federal  Register  a  final  rule  titled 
"Nutrition  Labeling  of  Meat  and  Poultry 
Products"  (58  FR  638).  Corrections  and 
technical  amendments  to  this  final  rule 
were  published  on  August  18.  1993  (58 
FR  43787),  and  on  September  10  1993 
(59  FR  47624),  respectively.  The ' 
technical  amendments,  which  were 
issued  as  an  interim  final  rule,  were 
confirmed  as  final  on  March  16  1994 
(59  FR  12157).  The  effective  date  of  the 
final  rule  is  July  6,  1994. 

The  final  rule  amends  the  Federal 
meat  and  poultry  products  inspection 
regulations  to  permit  voluntary 
nutrition  labeling  on  single-ingredient, 
raw  meat  and  poultry  products,  and 
establishes  a  mandatory  nutrition 
labeling  program  for  ali  other  meat  imd 
poultry  products,  with  certain 
exceptions.  FSIS's  nutrition  labeling 
regulations  are  designed  to  parallel,  to 
the  extent  possible,  the  nutrition 
-     labeling  regulations  issued  by  the  Food 
and  Drug  Administration  (FDA)  for  all 
other  foods.  Both  agencies  cooperated 
closely  in  the  development  and 
timeframe  for  implementation  of  their 
respective  rules. 

f-"DA"s  final  nutrition  labeling 
regulations  became  effective  on  May  «. 
1994.  However,  Congress  recently 
amended  the  Nutrition  Labeling  and 
Education  Act  of  1990  (NLEA)  to  extcsnd 
the  compUance  date  for  certain  FDA- 
regulated  food  products  packaged  prior 
to  August  8.  1994,  to  comply  with  the 
nutrition  labeling  requirements.  The 
legislation  (S..2087)  was  dtissed  by  both 
houses  of  Congress,  and/dgned  into  law 
by  tlie  President  on  May  27,  1994. 
Although  it  is  not  subject  to  the  NLEA. 
FSIS  has  decided  not  to  take  any 
enforcement  action  on  nutrition  labeling 
of  meat  a-nd  poultry  products  until 
August  8,  1994.  FSIS  believes  that  this 
date  is  reasonable  anri  practical,  and 
reflects  its  continued  cooperation  with 
FDA  on  nutrition  labeling  issues.  I\SIS 
also  believes  that  the  e.xtendcd 
timeframe  ftirther  minimizes  the  cost  of 
complying  with  the  regulations  and 
allows  for  a  more  orderly  and  luiiforiii 
compliance  implementation  for 
nutrition  labeling  of  all  foods. 

In  anticipation  of  the  July  (i.  1994. 
•  ■ffective  date,  the  Food  Labeling 
Division  has  granted  teniporarylalxfl 
approvals  under  9  CFR  3 1 7.4(d)  and 
{8 1 . 1  .'{2(1)1  of  the  regulations.  Tliese 


temporary  approvals  were  granted  for 
labels  which  comply  with  current 
regulations,  but  which  would  not 
comply  with  the  regulations  when  the 
final  rule  issued  on  Januar>'  6,  1993,  is 
effective.  These  temporary  approvals  an^ 
automatically  extended  until  Autjust  8 
1994.  ' 

FSIS  encourages  manufacturers  to 
revise  their  labels  as  soon  as  possible. 
On  and  after  August  8.  1994,  products 
wth  labeUng  that  does  not  comply  with 
the  nutrition  labeling  regulations  will  be 
misbranded  and  subject  to  enforcement 
action  by  FSIS. 

Dated:  June  10.  1994. 

William  ].  Hudiiall, 

Acting  Administrator.  Food  Sofrtv  and 
InsfH'ction  Senice. 

IFK  Doc.  94-14569  Filed  G-:,5-94;  8:45. .ml 
BILLING  CODE  3410-OM-(> 

DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  914 

Indiana  Regulatory  Program 

agency:  Office  of  Surface  Minii'.g 
Reclamation  and  Enforcement  (O.S.Mj. 
Interior. 

ACTION:  Final  rule;  approval  <if 
amendment. 

summary:  OSM  is  announcing  the 
approval  of  a  proposed  progi  am 
amendment  to  the  Indiana  pennanent 
regulatorj-  program  (hereinafter  referred 
to  as  the  Indiana  program)  under  the 
Surface  Mining  Control  and 
Reclamation  Act  of  1977  (SMCR.^).  Th.- 
amendment  (  Program  Amendment  93- 
5)  consists  of  changes  to  the  Indiana 
Administrative  Code  (I.\C)  rules  at  310 
I  AC  12.  The  proposed  amendment 
pertains  to  definitions  of  terms  u.sed  in 
the  Indiana  program.  The  amendment  is 
mfended  to  revise  the  Indiana  program 
to  be  consistent  with  the  corresponding 
Federal  regulations. 
EFFECTIVE  DATE:  June  16.  1994 
FOR  FURTHER  INFORMATION  CONTACT:  Mr 
Roger  \V.  Calhoun.  Director, 
Indianapolis  Field  Office,  Office  of 
Surface  Mining  Reclamation  and 
Enforcement.  Minton-Capehart  Federal 
Building,  575  North  Pennsylvania 
Street,  room  301,  Indianapolis,  IN 
46204,  Telephone  (317  226-6166. 

SUPPLEMENTARY  INFORMATION: 

I  H.ickgroiirid  on  the  Iridijiia  F'rosriin: 

II  Submission  of  .Aiiifriflmciit 
HI.  I)in-<:lor's  Findinus 
IV.  Siiminar>-ji:ul  Disposiiion  of  (idnmcnts 
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V.  Director's  Decision. 

VI.  Procedural  EJeteiminationi 

I.  Background  on  the  Indi  ina  Program 

Onjuly  29. 1982,  thelnd 
was  made  effective  by  the 
approval  of  the  Secretary 
Information  pertinent  to 
background  on  the  Indian 
including  the  Secretary's  f 
disposition  of  comments, 
explanation  of  the  condi 
approval  of  the  Indiana 
found  in  the  July  26.  1982 
Register  (47  FR  32071) 
actions  concerning  the 
approval  and  program  am 
identified  at  30  CFR  914.1 
914.16. 
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Because  the  above  propoked 
are  identical  in  meaning  to 
corresponding  Federal  regv 
Director  finds  that  Indiana  is 
rules  are  no  less  effective 
Federal  regulations. 

B.  Revisions  to  Indiana 's  Riiles  That  Are 
Not  Substantively  Identica,  to  the 
Corresponding  Federal  Reg  ulations 

1 .  3 1 0  lAC  1 2-0. 5-6    Affe(  :ted  Area 

In  the  introductory  parag  raph.  Indiana 
has  deleted  the  word  "each  "  and  added 
the  word  "any"  in  its  place  With  this 
change,  Indiana  has  clarifie  d  that 
"affected  area"  means  any  one  or  more 
of  the  specified  examples  at  subsection 
6  (1)  through  (7).  The  Director  finds  that 
the  proposed  change  is  substantively 
identical  to  the  counterpart  Federal 
regulations  at  30  CFR  701.5  concerning 
the  definition  of  "affected  area."  The 
Director  notes  that  the  Indii  ina 
definition  of  'affected  area  "  continues 
to  be  the  subject  of  a  requir  (d  program 
amendment  codified  at  30  ( TK 
914.16(n)  (see  58  FR  43260,  August  16, 
1993). 


II.  Submission  of  the  Amendment 

By  letter  dated  July  2. 1993 
(Administrative  Record  Number  nW- 
1272),  the  Indiana  Department  of 
Natural  Resources  (IDNR)  submitted 
proposed  program  amendment  number 
93-5.  Program  amendment  93-5 
consists  of  proposed  changes  to  the 
Indiana  program  definitions  at  310  lAC 
12-0.5. 

OSM  announced  receipt  of  the 
proposed  amendment  in  the  August  5, 
1993,  Federal  Register  (58  FR  41669), 
and,  in  the  same  notice,  opened  the 
public  comment  period  and  provided 
opportunity  for  a  public  hearing  on  the 
adequacy  of  the  proposed  amendment. 
The  comment  period  closed  on 
September  7, 1993.  The  scheduled 


public  hearing  was  not  held  as  no  one 
requested  an  opportunity  to  provide 
testimony. 

III.  Director's  Findings 

Set  forth  below,  pursuant  to  SMCRA 
and  the  Federal  regulations  at  30  CFR 
732.15  and  732.17  are  the  Director's 
findings  concerning  the  proposed 
amendment  to  the  Indiana  program. 
Revisions  not  specifically  discussed 
below  concern  nonsubstantive  wording 
changes,  or  revised  cross-references  and 
paragraph  notations  to  reflect 
organizational  changes  resulting  from 
this  amendment. 

A.  Revisions  to  Indiana's  Rules  That  Are 
Substantively  Identical  to  the 
Corresponding  Federal  Regulations 
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2.  310  lAC  12-0.5-53    Gro  ind  Cover 

defined  to 

is 


The  term  ground  cover  is 
mean  the  area  of  ground  w 
covered  by  the  combined  atrial 
vegetation  and  the  litter  tha : 
produced  naturally  onsite, 
fiercentage  of  the  total  area 
measurement.  At  least  95 
species  present  must  be 
the  revegetation  plan. 
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The  first  sentence  of  the  proposed 
definition  is  substantively  identical  to 
the  Federal  definition  of  "ground  cover" 
at  30  CFR  701.5.  Indiana  added  the 
second  sentence  to  establish  a  standard 
guideline  for  all  to  follow.  The  Director 
finds  that  the  second  sentence  is  not 
inconsistent  with  SMCRA  and  the 
Federal  regulations. 

3.  310  1AC12-0.5-139    Valid  Existing 
Rights  (VER) 

Indiana  has  proposed  the  following 
language  for  the  definition  of  VER: 

(a)  Valid  existing  rights  means,  for  the 
purposes  of  310  lAC  12-1-1,  310  lAC 
12-2-1,  and  310  lAC  12-2-5  the 
following: 

(1)  Except  for  haul  roads: 

(A)  Those  property  rights  in  existence 
on  August  3,  1977,  that  were  created  by 
a  legally  binding  conveyance,  lease, 
deed,  contract,  or  other  document 
which  authorized  the  applicant  to 
conduct  surface  coal  mining  operations; 
and 

(B)  The  person  proposing  to  conduct 
surface  coal  mining  operations  on  such 
lands: 

(i)  Had  been  validly  issued  or 
exercised  good  faith  effort  to  obtain,  on 
or  before  August  3,  1977,  all  state  and 
federal  permits  necessary  to  conduct 
operations  on  those  lands; 

(ii)  Can  demonstrate  to  the  director 
that  the  coal  is  both  needed  for  and 
immediately  adjacent  to,  an  ongoing 
surface  mining  operation  for  which  all 
permits  were  obtained  prior  to  August  3, 
1977; or 


(iii)  Can  demonstrate  that  the 
operation  was  in  existence  or  operation 
at  the  time  an  area  became  protected 
under  IC  13-4.1-14-1  or  at  the  time  of 
the  coming  into  existence,  within  the 
prohibited  distance  of  a  structure,  road, 
cemetery,  or  other  activity  listed  in  IC 
13-4.1-14-1. 

(2)  For  haul  roads: 

(A)  A  recorded  right-of-way,  recorded 
easement,  or  a  permit  for  a  coal  haul 
road  recorded  as  of  August  3,  1977; 

(B)  Any  other  road  in  existence  as  of 
August  3,  1977;  or 

(C)  Any  haul  road  that  was  in 
existence  or  operating  at  the  time  an 
area  became  protected  under  IC  13-4.1- 
14-1,  or  at  the  time  of  the  coming  into 
existence,  within  the  prohibited 
distance  of  a  structure,  road,  cemetery, 
or  other  activity  listed  in  IC  13-4.1-14- 
1. 

(b)  The  interpretation  of  the  terms  of 
a  document  used  to  establish  a  valid 
existing  right  is  based  upon  the  common 
law  concerning  the  interpretation  of 
documents  conveying  mineral  rights.  If 
there  is  no  applicable  common  law,  the 
interpretation  is  based  upon  the 
following: 

(1)  The  usage  and  custom  at  the  time 
and  place  where  a  document  came  into 
existence. 

(2)  A  showing  by  the  applicant  that 
the  parties  to  the  document 
contemplated  the  right  to  conduct  the 
same  underground  or  surface  activities 
for  which  the  applicant  claims  a  valid 
existing  right. 
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(c)  "Valid  existing  rights"  does  not 
moan  the  mere  expectation  of  a  right  to 
conduct  surface  coal  mining  operations 
or  the  right  to  conduct  underground 
coal  mining.  Examples  of  rights  which 
alone  do  not  constitute  valid  existing 
rights  include,  but  are  not  limited  to, 
i.oal  exploration  permits  or  licenses, 
.ipplications  or  bids  for  leases,  or  where 
a  person  has  oidy  applied  for  a  federal 
f)r  state  permit. 

(d)  If  an  area  comes  under  the 
protection  of  IC  13^.1-14-1  after 
August  3.  1977.  valid  existing  rights  urv 
present  if  a  validly  authorized  surface 
i.oal  mining  operation  exists  on  that  are; 
<in  the  date  the  protection  comes  into 
existence. 

The  Federal  definition  of  VER  at  30 
(TK  761.5  has  been  affected  by  judicial 
decision  and  parts  have  been  suspended 
by  nSM  (see  51  PR  41954.  November 
20.  198{i).  Specifically.  30  CFR  761.5 
paragraphs  (a)  and  (c)  are  suspended, 
and  subparagraph  ((l)(2)  is  suspended 
insofar  as  it  incorporates  the  takings  test 
of  suspended  paragraph  (a). 
.Additionally,  OSM  has  proposed  that 
the  Federal  VER  definition  be  amended 
(see56FR33152.  July  18.  1991). 

in  the  November  20.  1986.  Federal 
Register  notice  which  suspended  30 
CFR  7bl.5(a),  OSM  stated  that  the 
suspension  of  30  CFR  761.5(a)  has  the 
effect  of  undoing  that  provision  and 
leaving  in  its  place  the  VER  test  in  usi; 
before  the  suspended  language  was 
promulgated  (the  1979  test)  (51  FR 
41954)  That  1979  test  consists  of 
language  approved  on  March  13.  1979 
(44  FR  15342).  A  suspension  and 
interpretation  of  the  1979  test  was 
published  in  the  August  4.  1980, 
Federal  Register  (45  FR  51.-,47).  This 
suspension  resulted  from  judicial 
review  of  the  1979  test,  wherein  the 
court  remanded  to  the  Secretary  that 
portion  of  the  1979  test  which  required 
the  property  owner  to  have  obtained  all 
permits  neccssar\-  to  mine  ("all  permits" 
test.  30  CFR  761.'5(a)(2){i)).  |In  Re: 
J'ermanent  Surface  Mining  Regulation 
Litigation.  No.  79-1144  (D.D.C.  1980)]. 
Spef;ifically.  the  court  indicated  diat  a 
good  faith  attempt  to  obtain  all  permits 
before  the  August  3.  1977.  cut-off  date- 
should  suffice  for  meeting  the  "all 
permits"  test.  In  Re:  Permanent  (I). 
Mem.  op.  at  20.  To  comply  with  the 
court's  1980  opinion.  OSM  suspended 
the  definition  only  insofar  as  it  required 
that  to  establish  VER,  all  permits  must 
have  been  obtained  prior  to  August  3. 
1977.  (45  FR  51547.  51548.  August  4 
1980) 

The  November  20.  1986.  notice  of 
suspension  restated  OSM's  position 
that,  pending  further  rulem^ing.  OSM 
would  int(!rpret  the  regulation  as 


including  the  court's  suggestion  that  a 
good  faith  effort  to  obtain  all  permits 
would  establish  VTiR.  Consequently,  in 
Federal  program  States  and  on  Indian 
lands.  OSM  will  make  VER 
determinations  on  a  case-by-casc;  basis, 
and  will  consider  property  rights  in 
existence  on  August  3. 1977.  the  owner 
of  which  by  that  date  had  made  a  good 
faith  effort  to  obtain  all  permits,  as  one 
class  of  circumstances  which  would 
invariably  entitle  the  property  owiier  to 
VER.  This  is  referred  to  as  the  1980  test. 
VTR  would  also  exist  when  there  are 
property  rights  in  existence  on  Aiigust 
I     3.  1977.  the  owner  of  which  can 

demonstrate  that  the  coal  is  both  needed 
for  and  immediately  adjacent  to  a 
mining  operation  in  existence  prior  to 
August  3,  1977  (51  FR  41954,  4195.5). 
Indiana's  proposed  VER  language  at 
subsection  139(a)(1)(A)  and  (B)(i)  and 
(ii)  is  substantively  identical  to  the  twu 
classes  of  \T;R  contained  in  the  1979 
rule,  at  former  30  CFR  761.5(a)(1)  and 
(2).  Because  these  portions  of  the  197!) 
rule,  including  the  "good  faith,  all 
pennits"  interpretation  of  the  "all- 
permils  test"  c(mtained  in  former  30 
CFK  761.5(a){2)(i)  have  been  upludd  bv 
the  court,  the  Director  is  approving  tin- 
proposed  language  at  subsection 
139(a)(1)(A)  and  (B)(i)  and  (ii). 

The  proposed  language  at  subdivision 
I39(a)(l)(B){iii)  is  substantively 
identical  to  the  Federal  language  at  30 
CFR  761.5(d)(1).  The  Director  notes, 
however,  that  the  proposed  language  at 
subdivision  139(a)(l){B)(iii)  duplicates 
the  intent  of  the  proposed  language  at 
subdivision  139(d).  In  response  to  a 
comment  from  OSM  about  this 
duplication.  Indiana  stated  the 
duplicative  language  at  subdivision 
139(a|(l)(B)(iii)  will  be  deleted  at  the 
next  available  opportunity.  Thi;  Director 
agrees  that,  for  clarity,  the  duplicative 
language  should  be  removed  at 
Indiana's  earliest  opportunity.  The 
Director  finds  that  the  proposed 
language  at  subdivision 
139(A)(l)(B)(iii).  while  duplicative,  is 
no  less  effective  than  the  Federal 
regulations. 

The  Director  finds  tlu;  proposed 
provisions  for  haulroads  at  subdivisions 
139(a)(2)  (A)  and  (B)  are  substantively 
identical  to  and  no  less  effective  thaii 
the  counterpart  Federal  regulations  at  30 
CFR  761.5(h)  (1)  and  (2).  The  proposed 
provision  at  subdivision  139(a)(2)((:j 
does  not  have  a  direct  Federal 
coujiterpart.  The  Director  finds  the 
Indiana  language  to  be  consistent  with 
the  Federal  provision  at  30  CFR 
761.5(d)(1)  which  provides  for  VER  il. 
on  the  date  an  area  comes  under 
protection  pursuant  to  section  522(r)  ot 
SMCR.\.  .1  validly  authorized  surface 


coal  mining  operation  exists  on  that 
area  The  Director  is.  therefore, 
approving  the  proposed  language  at 
subdivision  139(a)(2). 

The  proposed  Indiana  language  at 
subdivisions  139(b)  and  {b)(l)  is  simih-r 
to  the  counterpart  Federal  language  at 
30  CFR  761,5(e).  The  Federal  language, 
however,  provides  that  the 
interpretation  of  the  terms  of  die 
document  relied  upon  to  establish  the 
VER  shall  be  based  on  either  applicabl.- 
State  statutory  or  case  law  concerning 
interpretation  of  documents  conveying 
mineral  rights.  Also,  Uie  Ftnieral 
language  provides  that  when;  no 
applicable  State  law  exists,  the 
interpretation  of  the  tenns  of  the 
document  relied  upon  to  establish  \'1;K 
shall  be  based  upon  the  usage  and 
custom  at  the  time  and  place  that  it 
came  into  existence.  The  couutfrparl 
Indiana  language  at  subdivision  l.<9(l)i 
is  silent  concerning  applicable  Stati; 
statutory  law.  The  proposed  l.mguagc 
only  provides  that  if  there  is  no 
applicable  common  law  the  provisions 
at  subdivisions  139(b)  (1)  and  (2)  i.pply 
Therefore,  the  Director  finds  the 
proposed  language  at  subdivision  1  {9(bJ 
no  less  effective  than  the  counterp;irt 
Federal  regulations  at  30  CFR  7til.5(i!j 
«;.xcept  to  the  extent  that  the  proposed 
Indiana  rule  is  silent  concerning  the 
applicability  of  Slate  statutory  law.  In 
addition,  the  Director  is  requiring  that 
Indiana  further  amend  310  I.AC:  12-0.5- 
139(b)  to  provide  that  the  interpn;lation 
of  the  terms  of  the  document  used  to 
establish  a  valid  exi.sting  right  shall  bf 
based  either  upon  applicable  State 
statuton,-  or  case  law  concerning 
interpretation  of  documents  conv(!viiig 
mineral  rights,  or  where  no  ajiplicabuP 
State  statutory  or  common  law  exists, 
the  interpretation  is  based  upon  the 
provisions  at  subdivisions  139(b)  (1) 
and  (2). 

Proposed  subdivision  139(l))(2). 
concerning  a  required  showing  by  the 
applicant  that  the  parties  t(.'  the 
do(  ument  contemplated  the  right  to 
conduct  the  same  mining  activities  for 
which  the  applicant  claims  VI;R.  has  nit 
direct  Federal  counterpa-rt. 

The  proposed  language.  ho\vf;v{?r.  is 
not  inconsistent  with  the  Federal 
requiremsnts  contained  in  th(;  1979  VI  IK 
rule,  at  fojmer  30  CFR  7(il.5(f )  ,-uid  is. 
therefore.fijiproved. 

Proposed  subsection  139(c:)  has  no 
direct  Federal  t.ounterpart.  The  Dirw  tur 
finds  the  proposed  language  to  be  a 
valuable  clarification  of  VER  and  not 
inconsistent  with  SMCRA  and  the 
Federal  \T;R  regulations.  In  addition, 
the  language  is  substantively  identical 
to  the  language  contained  in  thi;  1979 
VER  rule  at  lormer  30  CFR  76). .5(d) 
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Therefore,  proposed  subsec  lion  139(c)  is 
approved. 

Proposed  subsection  139jd}  is 
substantively  identical  to  tlie 
counterpart  Federal  regulat  ions  at  30 
CFR  761.5(d)(1)  and  is,  therefore, 
approved. 

The  Director  finds  the 
definition  of  VER.  except  ai 
above,  to  be  consistent  wit):  . 
effective  than  the  Federal  n 
30  CFR  761.5  and  the  1980 
1979  VER  rule  with  the' 
permits  test"  interpretation  i 
discu.ssed  in  the  November 
Federal  Register  (51  FR  41« 
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C.  Revisions  to  Indiana's  Regulations 
With  No  Corresponding  Ft^c 
Regulations 

1 .  310  lAC  12-0.5-72     Litt*r 


The  term  litter  is  defined 
detached  recognizable  port 
plants  under  evaluation  tha : 
ground  surface.  The  Federa 
use  the  term  Utter  in  definition 
ground  cover,  but  a  Federal  d 
the  term  litter  is  not  providj  d 
submittal  of  this  amendment 
stated  that  its  definition  of 
litter  is  based  on  the  terms 
"crop  residue  found  in  the 
Conservation  Glossary,"  Th  rd 
Soil  Con.s8rvalion  Society  o 
1982.  page  188,  and  the 
conditions  of  the  Indiana 
Director  finds  the  proposed 
be  consistent  with  and  no 
thaii  the  Federal  use  of  the 
it  appears  in  the  definition 
cover"  at  30  CFR  701.5. 


neel 


2.  310  lAC  12-0.5-111     Sh(  Iter  Beit 


m(  an 


This  term  is  defined  to 
used  for  protection  from  wi 
and  which  is  subject  to  proc  f 
productivity  standards  for  f|sh 
wildlife  habitat.  In  its  subm 
definition,  Indiana  stated  th 
definition  of  the  term  shelte  ■ 
modeled  after  the  definition 
term  as  found  in  the  "Resource 
Conservation  Glossar>' 
Soil  Conservation  Society  o 
1982.  page  145.  There  is  no 
Federal  counterpart  to  this 
However,  the  Federa!  regula ; 
CFR  816/817.116(b)(3)  use 
"shelter  bells"  in  the  regul 
standards  for  success  for 
land  use  of  fish  and  wildlife 
The  Director  finds  the  propc  sed 
definition  to  be  consistent  vi  itb  and  no 
less  effective  than  the  Feder;  A  use  of  the 
term  "shelter  belts "  at  30  GiR  816/ 
817.116(b)(3). 
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3.  310IAC12-0.S-116    Soil 
Productivity 

This  term  is  defined  to  mean  the 
capacity  of  a  soil  for  producing  a 
specified  plant  or  sequence  of  plants 
under  a  physically  defined  set  of 
management  practices.  In  its  submittal 
of  this  definition.  Indiana  stated  that  its 
definition  of  the  term  "soil 
productivity"  is  modeled  after  the 
definition  of  the  same  term  as  found  in 
the  "Resource  Conservation  Glossary," 
Third  edition,  Soil  Conservation  Society 
of  America,  1982,  page  159.  There  is  no 
direct  Federal  counterpart  to  this 
definition.  However,  the  Federal 
regulations  at  30  CFR  823.15  use  the 
term  soil  productivity  in  the  regulations 
on  prime  farmland  revegetation  and 
restoration.  The  Director  finds  the 
proposed  definition  to  be  consistent 
with  the  Federal  use  of  the  term  "soil 
productivity"  at  30  CFR  823.15. 

IV.  Sumraary  and  Disposition  of 
Comments 

Agency  Comments 

Pursuant  to  section  503(b)  of  S.MCRA 
and  30  CFR  732.17(h)(ll)(i),  comments 
were  solicited  from  various  interested 
Federa!  agencies.  No  agency  comments 
were  received  on  the  proposed 
amendments. 

Public  Comments 

The  public  comment  period  and 
opportunity  to  request  a  public  hearing 
was  announced  in  the  August  5, 1993, 
Federal  Register  (58  FR  41669).  The 
comment  period  closed  on  September  7, 
1993.  No  comments  were  received 
during  the  comment  period,  and  no  one 
requested  an  opportunity  to  testify  at 
the  scheduled  public  hearing  so  no 
hearing  was  held. 

V.  Director's  Decision 

Based  on  the  above  findings,  and 
except  as  noted  below,  the  Director  is 
approving  Indiana's  proposed 
amendment  93-5  as  submitted  by 
Indiana  on  July  2,  1993.  As  discussed  in 
Finding  B-3,  the  Director  is  approving 
310  lAC  12-0.5-139(b)  except  to  the 
extent  that  the  proposed  language  is 
silent  concerning  the  applicability  of 
State  statutory  law.  In  addition,  the 
Director  is  requiring  that  Indiana  further 
amend  310  lAC  12-a  5-1 39(b)  to 
provide  that  the  interpretation  of  the 
terms  of  the  document  used  to  establish 
a  valid  existing  right  shall  be  based 
either  upon  applicable  State  statutory  or 
case  law  concerning  interpretation  of 
documents  conveying  mineral  rights,  or 
where  no  applicable  State  statutory  or 
common  law  exists,  the  interpretation  is 


based  upon  the  provisions  at 
subdivisions  139(b)(1)  and  (2). 

The  Federal  regulations  at  30  CFR  914 
codifying  decisions  concerning  the 
Indiana  program  are  being  amended  to 
implement  this  decision.  This  final  rule 
is  being  made  effective  immediately  to 
expedite  the  State  program  amendment 
process  and  to  encourage  the  State  to 
conform  its  program  with  the  Federal 
standards  without  delay.  Consistency  of 
State  and  Federal  standards  is  required 
by  SlVlCRA. 

Effect  of  Director's  Decision 

Section  503  of  SMCRA  provides  that 
a  State  may  not  exercise  jurisdiction 
under  SMCRA  unless  the  State  program 
is  approved  by  the  Secretary.  Similarly, 
30  CFR  732.17(a)  requires  that  any 
alteration  of  an  approved  State  program 
be  submitted  to  OSM  for  review  as  a 
program  amendment.  Thus,  any  changes 
to  the  State  program  are  not  enforceable 
until  approved  by  OSM.  The  Federal 
regulations  at  30  CFR  732.17(g)  prohibit 
any  unilateral  changes  to  approved  State 
programs.  In  his  oversight  of  the  Indiana 
program,  the  Director  will  recognize 
only  the  statutes,  regulations  and  other 
materials  approved  by  him,  together 
with  any  consistent  implementing 
policies,  directives  and  other  materials, 
and  will  require  the  enforcement  by 
Indiana  of  only  such  provisions. 

Environmental  Protection  Agency-  (EPA) 
Concurrence 

Under  30  CFR  732.17(h)(ll)(ii),  the 
Director  is  required  to  obtain  the  written 
concurrence  of  the  Administrator  of  the 
Environmental  Protection  Agency  (EPA) 
with  respect  to  any  provisions  of  a  State 
program  amendment  that  relate  to  air  or 
water  quality  standards  promulgated 
under  the  authority  of  the  Clean  Water 
Act  (33  U.S.C  1251  et  seq.]  or  the  Clean 
Air  Act  (42  U.S.C  7401  et  seq.].  The 
Director  has  determined  that  this 
amendment  contains  no  provisions  in 
these  categories  and  that  EPA's 
concurrence  is  not  required. 

VI.  Procedural  Determinations 

£Aecurive  Order  J 2866 

This  final  rule  is  exempted  from 
review  by  the  Office  of  Management  and 
Budget  under  Executive  Order  12866. 

Executive  Order  12778 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  2  of  Executive  Order  12778  and 
has  determined  that,  to  the  extent 
allowed  by  law,  this  rule  meets  the 
applicable  standards  of  subsections  (a) 
and  (b)  of  that  section.  However,  these 
standards  are  not  applicable  to  the 
actual  language  of  State  regulatory 
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programs  and  program  amendments 
since  each  such  program  is  drafted  and 
promulgated  by  a  specific  State,  not  by 
OSM.  Under  sections  503  and  505  of 
SMCRA  (30  U.S.C.  1253  and  1255)  and 
30  CFR  730.11.  732.15  and 
732.17(h)(10).  decisions  on  proposed 
State  regulatory  programs  and  program 
amendments  submitted  by  the  States 
must  be  based  solely  on  a  determination 
of  whether  the  submittal  is  consistent 
with  SMCRA  and  its  implementing 
Federal  regulations  and  whether  the 
other  requirements  of  30  CFR  Parts  730. 
731.  and  732  have  been  met. 

National  Environmental  Policy  Act 

No  environmental  impact  statement  is 
required  for  this  rule  since  section 
702(d)  of  SMCRA  (30  U.S.C.  1292(d)] 
provides  that  agency  decisions  on 
proposed  State  regulatory  program 
provisions  do  not  constitute  major 
Federal  actions  within  the  meaning  of 
section  102(2)(C)  of  the  National 
Environmental  Pohcy  Act.  42  U.S.C 
4332(2)(C). 

Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  the  Office  of 
Management  and  Budget  under  the 
Paperwork  Reduction  Act,  44  U.S.C. 
3507  et  seq. 

liegulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impac-t  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq).  The  State  submittal 
which  is  the  subject  of  this  rule  is  based 
upon  counterpart  Federal  regulations  for 
which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  number  of  small  entities. 
Hence,  this  rule  will  ensure  that  existing 
requirements  previously  promulgated 
by  OSM  will  be  implemented  by  the 
State.  In  making  the  determination  as  to 
whether  tfiis  rule  would  have  a 
significant  economic  impact,  the 
Department  relied  upon  the  data  and 
assumptions  for  the  counterpart  Federal 
regulations. 

List  of  Subjects  in  30  CFR  Part  914 


Dated:  March  9.  1994. 
Robert  J.  Biggi. 

Acting  Assistar.t  Director.  Eastern  Support 
Center. 

For  the  reasons  set  forth  in  the 
preamble,  title  30.  chapter  VII, 
subchapter  T  of  the  Code  of  Federal 
Regulations  is  amended  as  set  forth 
below: 

PART  914— INDIANA 

1.  The  authority  citation  for  part  914 
continues  to  read  as  follows: 

Authority:  30  U.S.C.  1201  et  seq. 

2.  30  CFR  914.15.  is  amended  by 
adding  a  new  paragraph  (zz)  to  read  as 
follows: 

§  914.15    Approval  of  regulatory  program 
amendments. 


Intergovernmental  relatio.is.  Surface 
mining.  Underground  miniiig. 


(zz)  The  following  amendment 
(Program  Amendment  Number  93-5) 
submitted  to  OSM  on  July  2,  1993.  is 
approved,  except  as  noted  below, 
effective  June  16.  1994:  Definitions  to 
the  Indiana  program  at  310  lAC  12-0.5- 
6  concerning  affected  area;  310  lAC  12- 
0.5-23  concerning  coalmine  waste;  310 
lAC  12-0.5-53  concerning  ground 
cover,  310  lAC  12-0.5-55  concerning 
half-shrub;  310  lAC  12-0.5-64 
concerning  impounding  structure;  310 
lAC  12-0.5-72  concerning  litter.  310 
lAC  12-0.5-104  concerning  reference 
area;  310  lAC  12-0.5-111  concerning 
shelter  belt;  310  lAC  12-0.5-116 
concerning  soil  productivity,  and  310 
lAC  12-0.5-139  concerning  valid 
existing  rights  except  to  the  extent  that 
subdivision  139(b)  is  silent  concerning 
the  applicabihty  of  State  statutory  law 

3.  In  section  914.16.  paragraph  (ec)  is 
added  to  read  as  follows: 

§  914.16    Required  program  amendments. 
*         •        •        •        » 

(ee)  By  July  1.  1994.  Indiana  shall 
amend  310  lAC  12-05.-139(bJ  to 
provide  that  the  interpretation  of  the 
terms  of  the  document  used  to  establish 
a  valid  existing  right  shall  be  based 
either  upon  applicable  State  statutory  or 
case  law  concerning  interpretation  of 
documents  conveying  mineral  rights,  or 
where  no  applicable  State  statutory  or 
common  law  exists,  the  interpretation  is 
based  upon  the  provisions  at 
subdivisions  139(b)  (1)  and  (2). 

jfR  Doc.  94-14634  Filed  6-1  .-,-94:  B:45  a;ii] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Railroad  Administration 

49  CFR  Part  214 

FRA  Docket  No.  ROS-2,  Notice  No.  4 

RIN2130-AA91 

Bridge  Worker  Safety  Rules 

agency:  Federal  Railroad 
Administration  (FRA).  DOT. 
ACTION:  Final  Rule;  coirection  and 
petition  for  reconsideration. 


SUMMARY:  On  June  24.  1992.  FRA 
published  safety  standards  for  the 
protection  of  those  who  work  on 
railroad  bridges  (49  CFR  Part  214).  FRA 
now  corrects  certain  sections  of  that 
regulation,  and  changes  or  clarifies 
certain  requirements  in  response  to  a 
petition  for  reconsideration  filed  by  the 
Association  of  American  Raihoads 
(AAR).  First,  three  sections  have  been 
corrected  by  adding  citations  to  reflect 
the  most  recent  American  National 
Standards  Lastitute  (ANSI)  standards  for 
personal  protective  equipment.  Second. 
the  rule  now  sets  forth  conditions  under 
which  employees  specially-designated 
as  bridge  inspectors  may  work  without 
fall  protection.  Third,  the  rule  no  longer 
requires  toeboards  on  walkways,  and  in 
certain  instances  permits  work  without 
fall  protection  on  roadways  attached  to 
a  railroad  bridge.  Finally.  FRA  clarifies 
that  railroads  and  their  contractors  must 
require  the  use  of  protective  footwear, 
but  need  not  necessarily  furnish  it. 
which  reflects  current  practice  in  the 
railroad,  construction,  and  other 
industries  where  such  equipment  is 
necessary. 

DATES:  Effective  Date:  The  effective  date 
of  this  regulation  is  on  July  18.  1994. 
The  incorporation  by  reference  of 
certain  publications  listed  in  this 
regulation  is  approved  by  the  Director  of 
the  Federal  Register  as  of  July  18.  1994. 
ADDRESSES:  Any  petition  for 
reconsideration  should  be  submitted  to 
the  Docket  Clerk,  Office  of  Chief 
Counsel,  FRA,  400  Seventh  Street,  SW 
Washington,  DC  20590. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  O'SuUivan,  Chief,  Office  of 
Safety  Track  Division,  400  Seventh 
Street,  SW..  Washington.  DC  20590 
(Telephone:  202-366-0499).  Gordon 
Davids.  Office  of  Safety  Enforcement. 
FRA,  400  Seventh  Street.  SW.. 
Washington.  IX:  20590  (Telephone: 
202-366-0499),  or  Christine  Beyer.  Trial 
Attorney,  Office  of  Chief  Counsel,  FRA, 
400  Seventh  Street.  SW..  Washington, 
DC  20590  (Telephone:  202-366-0621). 
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SUPPt.EMENTARY  INFORMATION 
24,  1992,  FRA  published 
Worker  Safety  Rules  (57 
established  requirements 
protection  of  those  railroac 
contractor  employees 
railroad  bridges.  The  rule  i 
provisiotls  for  personal  fall 
systems,  safety  nets,  persoi 
equipment  (head,  face,  eye 
equipment),  contingencies 
adjacent  to  water,  and  stanza 
walkways,  railings,  and 
regulations  went  into  effect 
September  24,  1992. 
ta provide  the  industry  a 
to  obtain  complying 
adequately  train  workers, 
suspended  the  effective 
sections  requiring  fall  prot^t 
sections  214.103  and  214 
November  24.  1992.  (57  FR 

On  August  10,  1992,  the 
petition  seeking  reconsi 
(petition)  of  the  bridge  w 
rules.  In  that  petition,  the 
reconsideration  of  49  CFR 
214.103(b).  and  214.103(c) 
consideration  and  for  the 
forth  below,  FRA  denied 
request  with  respect  to 
214.101(d).  partially  grante^ 
with  respect  to  section  214 
granted  the  request  with 
section  214.1G3(c).  (FRA 
responded  to  the  petition 
AAR  dated  January  11,1991 
which  is  in  the  docket  of  th 

The  AAR  petition  first 
section  214.101(d)  violates 
Safety  Improvement  Act  of 
and  the  Administrative 
(APA),  and  therefore  shoulc 
withdravm.  Section  214.10 
that  "(A]ny  working  cond 
involving  the  protection  of 
emplovees  working  on  rai 
not  within  the  subject  matter 
by  this  Chapter"  shall  be 
the  regulations  of  the 
Safety  and  Health  Admini 
(OSHA).  This  section  is  me<e 
restatement  of  the  law  as  it 
respect  to  occupational  sa 
heakh  matters  in  the  rai 
environment,  and  was  addetl 
rule  in  order  to  alleviate  the 
jurisdictional  confusion  ex 
rail  labor  and  management 
promulgation  of  the  rule 
explained  the  complementaj^ 
jurisdiction  it  shares  with 
respect  to  health  and  safety 
the  railroad  industry  in  its 
Policy  (Policy  Statement) 
published  in  1978.  more 
Notice  of  Proposed 
(36  FR  34.34)  in  this 
numerous  other  occasions 
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discussion  of  the  statutory  jurisdiction 
each  agency  possesses  and  the  exercise 
of  that  authority  is  necessary  to  explain 
the  basis  for  FRA's  response  to  this 
aspect  of  the  AAR's  petition. 

The  Occupational  Safety  and  Health 
Act  (OSH  Act)  vests  OSHA  with 
responsibility  for  promulgating  and 
enforcing  workplace  safety  and  health 
standards.  However,  in  recognition  that 
other  Federal  agencies  possess  parallel, 
industry-specific  authority  over 
occupational  safety  and  health,  section 
4(b)(1)  provides  that  no  OSHA  rules 

shall  apply  to  working  conditions  of 
employees  with  respect  to  which  other 
Federal  agencies  . . .  exercise  statutory 
authority  to  prescribe  or  enforce  standards  or 
regulations  affecting  occupational  safety  or 
health. 

29  U.S.C.  §  653(b)(1).  The  exercise  of 
authority  contemplated  by  this 
provision  is  one  that  results  in  a  Federal 
regulation  for  on-the-job  protection  of 
worker  safety  or  health  or  a 
determination  that  a  particular  form  of 
regulation  is  not  appropriate. 

The  Federal  Railroad  Safety  Act  of 
1970  ("FRSA")  grants  FRA  broad 
authority  to  prescribe  standards  in  "all 
areas  of  railroad  safety."  45  U.S.C. 
§  431(a).  Pursuant  to  that  authority,  in 
1975,  FRA  published  an  advance  notice 
of  proposed  rulemaking  indicating  its 
intention  to  develop  its  own  set  of 
occupational  safety  and  health 
standards  that  would,  in  toto,  displace 
OSHA's  regulatory  program.  40  FR 
10693  (March  7.  1975).  After 
consideration  of  the  record  developed, 
however,  FRA  reduced  the  scope  of  its 
efforts. 

In  1976,  FRA  published  in  that  docket 
a  notice  of  proposed  rulemaking  stating 
its  intention  to  issue  specific 
occupational  safety  and  health 
standards  on  only  three  subjects  for 
railroad  employees  (egress  from 
structures,  general  environmental 
controls,  and  fire  protection)  that  would 
displace  otherwise  applicable  OSHA 
standards.  41  FR  29153  (July  15,  1976). 
FRA  also  indicated  its  intention  to 
incrementally  issue  a  comprehensive 
code  of  such  standards  for  railroad 
employees  that  would  gradually 
displace  OSHA  standards.  FRA 
contemplated  that  these  FRA  standards 
would  apply  on  a  territorial  instead  of 
a  hazard-specific  basis. 

In  1978,  FRA  sharply  changed  course: 
it  terminated  the  regulatory  proceeding 
and  issued  a  Policy  Statement  instead  of 
pursuing  a  comprehensive  code  of  FRA 
occupational  safety  and  health 
standards.  43  FR  10583  (March  14, 
1978).  In  explaining  its  action.  FR,^ 
.stated: 


*  •  *  Written  comments  in  response  to  [the 
1976]  proposal  were  received,  and  a  public 
hearing  was  conducted.  The  FRA  has 
reviewed  not  only  these  comments,  but  also 
the  entire  original  concept  as  to  the  adoption 
of  a  comprehensive  code  of  occupational 
safety  and  health  standards  for  the  railroad 
industry  paralleling  the  existing  OSHA 
regulations. 

*  *         »         •         * 

*   •   *  (Gjiven  the  present  staffing  level  for 
field  investigation  and  inspection,  the  FRA 
has  determined  that,  at  this  time,  it  would 
not  be  in  the  best  interests  of  the  public  and 
of  railroad  safety  for  this  agency  to  t)ecome 
involved  extensively  in  the  promulgation  and 
enforcement  of  a  complex  regulatory  scheme 
covering  in  minute  detail  as  do  the  OSHA 
standards,  working  conditions  which, 
although  located  within  the  railroad 
industry,  are  in  fact  similar  to  those  of  any 
industrial  workplace.  Rather,  we  believe  that 
the  proper  role  for  FRA  in  the  area  of 
occupational  safety  in  the  immediate  future 
is  one  that  will  concentrate  our  limited 
resources  in  addressing  hazardous  working 
conditions  in  those  traditional  areas  of 
railroad  operations  in  which  we  have  special 
competence. 

W.  at  10584-85. 

Thus,  contrary  to  its  original  intent. 
FRA's  determination  in  1978  was 
generally  to  leave  OSHA  standards  in 
place  in  the  railroad  industry. 

The  Policy  Statement  defined 
"railroad  operations"  as  the  "movement 
of  equipment  over  rails"  [Id),  and 
rejected  a  "territorial"  approach  to 
delineating  those  working  conditions 
over  which  FRA  would  exercise  its 
jurisdiction  from  those  that  would 
remain  under  OSHA's  control.  Id.  at 
10587.  FRA  did  not  want  to  duplicate 
capabilities  "already  possessed  by 
OSHA"  and  stated: 

FRA  recognizes  that  OSHA  is  not  precluded 
from  exercising  jurisdiction  with  respect  to 
conditions  not  rooted  in  railroad  operations 
nor  so  closely  related  to  railroad  operations 
as  to  require  regulation  by  FRA  in  the  interest 
of  controlling  predominant  operational 
hazards. 

Id.  Therefore,  until  FRA  exercises  its 
statutory  authority  with  respect  to  given 
working  conditions  through 
promulgation  of  a  standard  or  through 
an  expression  that  regulation  is 
unnecessary  or  would  be 
counterproductive,  existing  OSHA 
standards  apply  in  the  railroad 
workplace. 

In  support  of  its  claim  to  withdraw 
section  214.101(d),  the  AAR  alleges  that 
because  section  19  of  the  RSIA  requires 
FRA  to  issue  rules,  as  necessary,  for  the 
protection  of  maintenance-of-way 
employees  on  railroad  bridges,  FRA  is 
the  exclusive  Federal  agency  to  regulate 
this  subject  matter.  Also,  the  AAR  states 
that  FRA  does  not  have  the  discretion 
"to  delegate  to  OSHA  a  portion  of  its 
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responsibility  to  regulate  bridge  worker 
safety."  FRA  has  not  delegated  any 
authority  to  OSHA  through  publication 
.  of  section  214.101(a);  chai-acterizing 
section  214.101{dJ  as  a  delegation  is 
simply  a  misstatement  of  FRA's 
relationship  with  OSHA  and  OSHAs 
existing  authority  to  regulate 
occupational  safety  and  health  matters 
in  every  American  workplace.  Rather. 
FRA  has  purposefully  chosen  not  to 
exercise  its  authority  over  certain 
working  conditions  that  OSKA  also  has 
the  authority  to  regulate,  and  over 
which  OSH.A  has  comprehensivelv 
exercised  its  authority. 

The  AAR  also  argues  that  FR.'^ 
violated  the  APA  by  not  seeking  public 
comment  on  section  214.101(d).  and 
that  this  section  represents  "a  radical 
departure"  from  the  NPPIM  and  long- 
standing policy.  On  the  contrarv,  this 
section  accurately  reflects  an  extensive 
discussion  in  the  preamble  of  the  NPRM 
and  its  inclusion  in  the  mle  text  is  in 
direct  response  to  written  comments 
submitted  to  the  docket  during  the 
rulemaking.  Clearly,  those  commenters 
knew  the  matter  was  at  issue.  Notice 
and  comment  would  be  required  if 
section  214.101(d)  represented  a  new 
regulator>-  scheme  for  the  enforcement 
of  occupational  safety  and  health 
standards  in  the  raikoad  workplace. 
Clearly,  that  is  not  the  case.  Section 
214.101(d)  is  a  statement  of  FRA's 
interpretation  of  the  law  and  is  wholly 
consistent  with  FRA's  previous 
interpretive  statements. 

From  as  long  ago  as  publication  of  the 
Policy  Statement  in  1978.  FRA  has 
stated  that  it  will  exercise  authority  over 
working  conditions  intrinsic  to  or " 
closely  related  to  ^ailroad^ope^ations 
requiring  FRA's  unique  e.xpertise.  and 
has  exercised  its  authority  in  some  of 
those  areas.  All  other  occupational 
safety  and  health  matters  continue  to  be 
governed  by  OSHA  where  thai  agency 
has  exercised  its  authority  over  a 
specific  working  condition.  The  AAR 
concludes  that  the  Policy  Statement 
makes  "the  regulation  of  areas  along 
railroad  operating  rights-of-way  *   *   • 
exclusively  the  province  of  FRA."  This 
conclusion  is  incorrect,  as  it  embodies 
the  very  "territorial"  approach  to 
jurisdiction  FRA  rejected  in  1978.  The 
AAR  chooses  to  misconstrue  the 
functional  distinction  drawn  by  the 
Policy  Statement  as  a  territorial  division 
of  jurisdiction  ("fixed  facilities  such  as 
offices  and  shops"  as  OSHA's  versus 
'areas  along  railroad  operating  rights-of- 
way"  as  FRA'sJ,  which  if  explicitly  is 
not.  For  instance,  as  the  NPRM  in  this 
proceeding  clearly  states  (56  FR  3435). 
?he  Policy  Statement  divested  OSHA  of 
authonty  to  regulate  the  surfaces  on 


railroad  bridges,  such  as  track  and 
signal  structures,  but  did  not  oust  OSHA 
entirely  from  regulating  any  working 
condiMon  that  arises  on  a  railroad 
bridge,  as  t!je  AAR  argues.  Also,  the 
plain  language  of  the  Policy  Statement 
loft  the  regulation  of  personal  protective 
equipment  with  OSHA  until  FRA  chose 
to  f;xercise  its  authority  in  that  regard 
43  FR  10583.  10588  (March  14,  1978). 

In  promulgating  the  initial  final  rule, 
FRA  methodically  considered  the 
hazards  bridge  work  poses;  exercised  its 
authority  to  regulate  the  use  of  certain 
personal  protective  equipment;  and  left 
other  working  conditions  (for  instance, 
exposure  to  airborne  toxins  and 
attendant  respirator  use)  under  existing 
applicable  OSHA  standards.  The  areas' 
left  to  OSHA  are  those  in  which  FRA 
neither  has,  nor  can  quickly  acquire,  the 
expertise  necessary  for  effective 
implementation  of  relevant  standards. 
Were  FR\  to  include  such  matters 
within  its  rule  without  the  ability  to 
enforce  the  relevant  standards,  it  would, 
as  a  practical  matter,  be  creating  a  gap 
in  the  protection  of  raihoad  workers, 
which  it  does  not  want  to  do.  Moreover, 
but  for  respiratory  protection,  which 
FRA  proposed  to  include  in  its  nde  but 
ultimately  decided  to  leave  to  OSHA, 
FRA  never  even  proposed  standards  on 
the  matters  section  214.101(d)  specifies 
as  being  included  within  the  areas  left 
to  OSHA  {i.e..  hazard  communications, 
hearing  protection,  welding  and  lead 
exposure  standards). 

Section  214.101(d)  merely  states  the 
relationship  between  FR,A's  substantive 
standards  and  OSHA's;  it  does  not 
impose  a  new  substantive  burden. 
Whatever  substantive  burdens  OSHA's 
rules  place  on  railroads  are  the  result  of 
OSHA's  exercise  of  its  authority  prior  to 
issuance  of  FRA's  rule.  This  section 
only  attempts  to  clarify  which  of  those 
pre-existing  standards  still  apply  even 
after  the  issuance  of  FRA's  final' rule, 
which  displaces  some  of  tliem.  Section 
214.101(d)  imposes  no  new'substantive 
burdens  and,  accordingly,  notice  and 
comment  ws  not  necessary'  prior  to 
issuance  of  this  essentiallv  interpretive 
rule. 

Nevertheless,  there  can  be  no  doubt 
that  the  NPRM  invited  comment  on 
where  the  jurisdictional  lines  should  be 
drawn  and  demonstrated  FRA's  intent 
to  clarify  it.  FRA  slated: 


Thus,  one  question  is  whether  the 
occupational  .•afety  issues  presented  by  ivori. 
on  railroad  bridges  are  so  inherent  to  (he 
railroad  environment  that  FRA  alone  should 
regulate  them,  or  vvhether  they  cut  across 
industr>'  lines  without  raising'spetial 
concerns  in  the  railroad  context  and  thii-.  an' 
properly  addnissed  by  general  OSH.\ 
standards. 


56  FR  3434.  FRA  noted  diat  there  was 
considerable  confusion  about  which 
OSHA  standards  applied  and  that  it  had 
placed  in  the  docket  various  legal 
memoranda  from  railroads  and  railroad 
associations  on  this  issue.  FRA  then 
stated:  "jTihe  appropriate  federal 
standards  for  personal  protection,  and 
the  identity  of  the  agency  responsible 
for  their  enforcement,  must  be  crystal 
clear."  56  FR  3435.  No  participant  in  the 
rulemaking  can  be  hoard  to  complain 
about  FRA's  havmg  provided  the 
clarification  it  promised.  The.'efore. 
although  notice  of  this  interpretive  rule 
was  not  required,  it  was  effectively 
provided. 

Section  214.101(d)  does  not  reverse 
long-standing  policy  or  law.  does  not 
violate  the  RSIA  or  APA  and,  therefore, 
will  not  be  withdrawn. 

Second,  the  AAR's  petition  asserts 
that  the  exeniption  in  section  214.103(b) 
for  instances  where  the  installation  of 
fall  protection  poses  a  greater  risk  than 
working  without  protection  should  be 
expanded  to  include  instances  where 
the  installation  and  use  of  fall 
protection  poses  a  greater  risk.  FRA 
does  not  believe  there  are  compelling 
reasons  to  enlarge  this  exception  to  the 
fall  protection  requirement  with  respect 
to  all  railroad  bridge  workers.  The 
examples  cited  by  the  AAR  in  their 
petition  (fire  fighting,  re-railing  cars, 
working  with  moving  equipment)  as 
instances  where  the  use  of  fall 
protection  equipment  may  pose  a 
greater  risk  than  completing  the  work 
without  fall  protection  are  not 
persuasive.  FRA  believes  that  for  each  of 
these  situations  installation  of  fall 
protection  equipment  is  the  most 
difficult  part  of  the  process,  and  that 
once  installed  does  not  interfere  in  the 
work  to  be  done.  In  other  words,  if 
installation  can  be  accomplished,  the 
duties  to  be  performed  once  protection 
is  in  place  can  also  be  accomplished. 
The  AAR  states  that  workers  need  to  be 
able  to  move  away  from  these  hazards 
quickly  and  easily.  However,  once 
installed,  safety  nets,  walkwavs.  tmd  fall 
arrest  systems  provide  ample  Mm  dom  of 
movement.  The  only  fall  protection 
device  diat  may  present  questions  in 
this  regard  is  the  personal  fall  arrest 
system,  and  given  new  designs  that 
encompass  the  peculiarities  of  railmad 
bridge  structures  and  points  of 
attachment,  these  devices  can  be 
installed  to  allow  prompt  and  carefiil 
movement  Therefore.  FRA  is  not 
willing  to  expand  the  fall  protection 
exception  set  out  in  section  214  10;!(b) 
for  all  bridge  workers.  However.  FRA 
does  believe  that  this  exception  should 
be  broadened  to  permit  railroad  bridge 
inspectors  to  work  without  installing  nr 


30882        Federal  Regis  er  /  Vol.  59.  No.  115  /  Thursday.  )iine  16,  1994  /  Rules  and  Regulations 


VM 


prot  3cti 


thit 


f( 
7i 


i(  n 


(in 
mttt  n 
perti  lent 


(IV( 


using  fall  protection  system  ; 
certain  criteria  are  met. 

Employees  performing  in 
railroad  bridges  must  climb 
above  and  below  the  bridge 
well  as  along  the  deck,  and 
to  reach  points  on  the 
accessed  infrequently  and 
difficulty,  and  then  only  for 
purposes.  FRA  believes  that 
instances  the  use  of  fall 
h-tighten  the  chance  of  injur  i 
inspector.  Also,  a  blanket  fa 
r'^quirement  could  result  in 
bridge  inspections,  a  fact 
aidifional  safety  concerns 
employees  and  the  public, 
persons  who  are  capable  of 
bridges,  and  who  have  been 
q-ialified  and  designated  by 
or  railroad  contractor,  may 
bi'idge  inspections  without 
installation  and  use  of  fall  p 
r-s^iquired  under  this  regula! 
t.i^e  conditions  set  forth  be!o 

In  order  to  qualify  for  the 
aiid  use  exception  now  set  fi 
s-ction  214.103(b)(2),  the  rs 
c  intractor  using  the  excepti 
hdve  a  comprehensive  w 
in  place  that  addresses 
climbing  techniques  and  ap 
safety  equipment.  The  empl 
whom  the  exception  appi 
trained  and  qualified  accord 
program  to  conduct  bridge  i 
Also,  this  employee  must  be 
designated  by  the  railroad  oi 
as  one  who  will  perform  bri 
i:ispections  and  voluntarily 
designation.  The  reason  for 
requirement  is  to  prevent  an 
from  maintaining  an  informal 
inspection  program  typified 
spot  designations  of  employ 
l.nck  training  and  who  are 
working  at  heights  without 
S.-ction  214.103(b)(2)(D)  req 
the  employee  must  actually 
in  the  inspection  of  the  bridj; 
components  while  the  excep 
applies.  Should  this  employ 
another  duty  on  the  bridge 
protection  would  be  require 
the  employee  to  whom  the 
applies  must  be  familiar  wit 
appropriate  climbing  techn 
to  scale  safely  the  structiu-e 
and  must  be  provided  any 
alternative  or  specialized 
needed  to  complete  the  dim 
and  safely.  For  instance 
are  training  their  bridge  i 
rock  climbing  techniques  an 
If  rock  climbing  techniques 
a  bridge  inspector  during  the 
the  appropriate  equipment  n 
provided. 
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The  AAR  also  requests  that  FRA 
eliminate  the  requirement  of  toeboards 
on  bridge  walkways  found  in  section 
214.103(c).  In  support  of  its  request,  the 
A.AR  states  that  toeboards  are  not 
normally  found  on  railroad  bridges,  and 
because  they  would  permit  snow,  ice, 
and  debris  to  accumulate  on  walkways, 
will  present  tripping  or  falling  hazard's. 
FRA  agrees,  and  is  removing  the 
toeboard  requirement  from  section 
214.103(c).  Therefore,  fall  protection 
will  no  longer  be  required  where  a 
bridge  is  equipped  with  secure 
walkways  and  railings  that  meet  the 
n  maining  criteria  .set  forth  in  section 
214.103(c).  Toeboards  are  used 
traditionally  as  a  method  to  prevept 
tools  horn  falling  rather  than  as  a  fall 
protection  device.  Recognizing  that 
falling  tools  present  hazards  to  those 
v.'lio  work  at  levels  below  the  walkway, 
FRA  believes  that  the  dangers  created  by 
the  presence  of  toeboards  exceed  those 
associated  with  not  requiring  them. 
Also,  nearly  all  railroad  bridges 
ecjuipped  with  secure  walkways  and 
railings  do  not  also  possess  toeboards. 
Therefore,  the  substitution  of  walkwavs 
for  personal  fa!!  arrest  systems  and 
safety  nets  permitted  by  section 
214.103(c)  as  originally  written  is 
largely  unusable. 

FRA  also  makes  a  clarification  with 
respect  to  walkways  in  section 
214.103(c).  Many  railroad  bridges  now 
include  vehicular  roadways  replacing 
second  or  multiple  railroad  tracks  that 
have  been  removed.  For  the  purposes  of 
this  rule,  FRA  views  these  roadways  as 
walkways.  These  roadways  are  at  least 
as  stable  as  tfie  typical  walkway  built 
beside  track  on  a  railroad  bridge,  and 
footing  and  movement  on  those 
roadways  is  as  secure  as  on  a  walkway 
or  on  the  track  portion  of  the  railroad 
bridge.  Because  of  these  safety  factors, 
FRA  believes  that  employees  working  or 
nioving  at  least  six  feet  from  the  edge  of 
such  a  roadway  are  not  at  risk  of  falling 
over  the  side  of  the  bridge.  Therefore, 
where  employees  are  six  or  more  feet 
from  the  edge  of  a  vehicle  roadway,  fall 
arrest  systems,  safety  nets,  railings  and 
handrails  are  not  required.  Section 
214.103(c)(2)  now  permits  work  without 
fall  protection  on  roadway  bridges  so 
long  as  employees  remain  at  least  six 
fret  from  the  edge  of  the  roadway. 

Also.  FRA  is  clarifying  the  nile  with 
respect  to  personal  protective 
equipment.  FRA  has  received  questions 
from  the  regulated  community 
concerning  the  interplay  of  sections 
214.111  and  214.115.  To  alleviate  any 
confusion,  section  214.111  has  been 
clarified  by  stating  that  railroads  and 
their  contractors  must  require  the  use  of 
protective  footwear,  but  need  not 


necessarily  furnish  that  equipment.  As 
written,  section  214.115  of  the  final  rule 
clearly  states  that  employers  must 
require  workers  to  wear  foot  protection, 
but  does  not  contain  the  requirement 
present  in  the  other  personal  protective 
equipment  sections  stating  the 
"employees  shall  be  provided"  such 
equipment.  Section  214.111,  which  sets 
out  personal  protection  standards 
generally,  appears  to  contradict  section 
214.115  by  stating  that  the  railroads  and 
contractors  "must  provide  and  require 
the  use  of  the  equipment  required  by 
Subpart  B  of  the  nile,  including 
footwear.  That  contradiction  is  now 
removed.  The  practical  difference 
involved  here,  as  in  other  industries,  is 
that  footwear  is  a  personal  item  that  the 
employer  cannot  reasonably  be  requin^d 
to  retain  in  stock,  while  other  safety 
items  are  easily  supplied  with  a  store  {»f 
backup  units  should  they  be  required. 
Therefore,  section  214.111  is  amended 
to  exclude  protective  footwear  from  the 
group  of  personal  protective  devices 
that  the  railroads  and  their  contractors 
must  provide.  This  change  reflects  the 
status  of  protective  footwear  in  the 
nilroad,  construction,  and  other 
industries  where  the  equipment  is 
needed,  reiterates  FRA's  original  intent, 
end  does  not  in  any  way  interfere  with 
collective  bargaining  agreements  that 
address  who  ultimately  bears  the 
expense  for  personal  protective 
equipment. 

Finally,  FRA  is  correcting  sections 
214.113.  214.115,  and  214.117  by 
replacing  outdated  ANSI  references 
with  the  most  recent  standards  for  head, 
foot,  and  eye  and  face  protection.  As 
noted  by  commenters  to  the  NFRM, 
these  new  standards  were  generally 
used  in  industry  when  the  NPRM  and 
final  rule  were  published,  but  FRA 
erroneously  printed  outdated  standards 

Regulatory  Impact 

E.G.  12866  and  DOT  Regulatory  Poiicws 
and  Procedures 

This  correction  of  the  final  rule  has 
been  evaluated  in  accordance  with 
existing  policies  and  procedures  and  is 
not  considered  significant  under 
Executive  Order  12866  or  under  DOT 
policies  and  procedures.  The  minor 
technical  changes  made  in  this 
amendment  will  not  increase  the  costs 
or  alter  the  benefits  associated  with  this 
regulation  to  any  measurable  degree. 

Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  of  1980 
(5  U.S.C.  601  et  seq.)  requires  a  review 
of  rules  to  assess  their  impact  on  small 
entities.  This  amendment  to  the  final 
rule  removes  a  requirement  originally 
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placed  on  railroads  and  their  contractors 
and  clarifies  an  existing  requirement. 
The  changes  will  have  no  new  direct  or 
indirect  economic  impact  on  small  units 
of  government,  businesses,  or  other 
organizations.  Therefore,  it  is  certified 
that  this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  (he 
provisions  of  the  Regulatoiy  Floxibilitv 
Act. 


Pfipt-rnork  Reduction  Act 

There  are  no  paperwork  requirements 
associated  with  this  amendment  of  the; 
final  rule. 

Environmental  Impact 

FRA  has  evaluated  this  amendment  in 
accordance  with  its  procedures  for 
ensuring  full  consideration  of  the 
environmental  im.pact  of  FRA  actions, 
as  required  by  the  National 
Environmental  Policy  Act  (42  L'.S.C. 
4321  et  seq).  other  environmental 
statutes.  Executive  Orders,  and  DOT 
Order  5610.1c.  The  amendment  meets 
criteria  establishing  this  as  a  nonmajor 
iiction  for  environmental  purposes. 

Federalism  Implications 

This  amendment  will  not  have  a 
substantial  effect  on  the  states,  on  the 
relationship  between  the  national 
government  and  the  states,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Thus,  in 
accordance  with  Executive  Order  12612. 
preparation  of  a  Federalis.m  Assessment 
is  not  warranted. 

List  of  Subjects  in  49  CFR  Part  214 

Bridges,  hicorporation  by  reference. 
Occupational  safety  and  health. 
Personal  protective  equipment,  Railrucid 
operating  practices.  Railroad  futhnv. 
Scaffolding. 

The  Final  Rule 

In  consideration  of  the  foregoing.  Pari 
214,  Title  49,  Code  of  Federal 
Regulations  is  amended  as  follows: 

1.  The  authority  for  this  part 
coutitiues  to  read  as  follows: 

.Authority;  45  L'.S.C.  4;!1.  438,  as  ainur.d^'d 
40CFRl.49(ni). 

2.  By  amending  §  214.103  to  revise 
paragraphs  (b)  and  (c)  to  read  as  follows: 

§214.103    Fall  protection,  generally. 

•         •         »         •         « 

(b)(1)  This  section  shall  not  apply  if 
the  installation  of  the  fall  arrest  system 
poses  a  greater  exposure  to  risk  than  th.- 
work  to  be  performed.  In  any  action 
brought  by  FRA  to  enforce  the  fall 
protection  requirements,  the  railroad  oi 
railrond  contractor  shall  have  the 


J 


burden  of  proving  that  the  installation 
of  such  device  poses  greater  exposure  to 
risk  than  performance  of  the  work  itself. 

(2)  This  section  shall  not  apply  to 
employees  engaged  in  inspection  of 
railroad  bridges  conducted  in  full 
compliance  with  the  following 
conditions: 

(i)  the  railroad  or  railroad  contractor 
has  a  written  program  in  place  that 
requires  training  in.  adherence  to.  and 
use  of  safe  procedures  associated  with 
climbing  techniques  and  proc(;dures  to 
be  used: 

(ii)  the  employee  to  whom  this 
exception  applies  has  been  trained  and 
qualified  according  to  that  program  to 
perform  bridge  inspections,  has  been 
previously  and  voluntarily  designated  to 
perform  inspections  under  the 
provisions  of  that  program,  and  has 
accepted  the  designation; 

(iii)  the  employee  to  whom  this 
exception  applies  is  familiar  with  tht- 
appropriate  climbing  techniques 
associated  with  all  bridge  structures  the 
employee  is  responsible  for  inspecting; 

(iv)  the  employee  to  whom  this 
e.xception  applies  is  engaged  sulelv  in 
moving  on  or  about  the  bridge  or 
observing,  measuring,  and  recording  the 
dim<!nsions  and  condition  of  the  bridge 
and  its  components;  and 

(v)  the  employee  to  whom  this 
exception  applies  is  provided  all 
equipment  necessarj'  to  meet  the  needs 
of  safety,  including  any  specialized  or 
alternative  systems  required. 

(c)  This  section  shall  not  appJv  where 
employees  are  working  on  a  railroad 
bridge  equipped  with  walkwavs  and 
railings  of  sufficient  height,  width,  and 
strength  to  prevent  a  fall,  provided  that 
the  (employee  does  not  work  beyond  the 
railings,  over  the  side  of  the  bridge,  on 
ladders  or  other  elevation  devices,  or 
wherff  gaps  or  holes  exist  through  which 
a  body  could  fall.  Where  used  in  place 
of  fall  protection  as  provided  for  in 
§214.105.  this  paragraph  (c)  is  satisfied 
by: 

(1)  Walkways  and  railings  meeting  the 
standards  set  forth  in  the  American 
Railway  Engineering  Association's 
Manual  for  Railway  Engineering:  and 

(2)  Roadways  attached  to  railroad 
bridges,  provided  that  employees  on  the 
roadway  deck  work  or  move  at  a 
distance  of  six  feet  or  more  from  the 
edge  of  the  roadway  deck,  or  from  an 
opening  through  which  a  person  could 
fall 


§  214.1 11    Personal  protective  equipment 
generally. 

With  the  exception  of  foot  protection, 
the  railroad  or  railroad  contractor  shall 
provide  and  the  employee  shall  use  all 
appropriate  personal  protective 
equipment  described  in  this  subpart  in 
all  operations  where  there  is  exposure  to 
hazardous  conditions,  or  where  this 
subpart  indicates  the  need  for  using 
such  equipment  to  reduce  hazards  to 
railroad  employees.  The  railroad  or 
railroad  contractor  shall  require  the  use 
of  foot  protection  when  the  potential  for 
foot  injury  exists. 

4.  By  amending  §214.113  to  revist; 
paragraph  (b)  to  read  as  follows  and  by 
removing  paragraph  (cj: 

§  214.1 13    Head  protection. 
•         •         ♦         «         . 

(b)  Helmets  for  the  protetition  of 
railroad  employees  against  impact  and 
penetration  of  falling  and  fiying  objects, 
or  from  high  voltage  electrical  shock 
and  bums  shall  conform  to  the  national 
consensus  standards  for  industrial  head 
protection  (American  National 
Standards  Institute.  American  Natitmal 
Standard  Z89.1-1986,  Protective 
Headwear  for  Industrial  Workers).  This 
incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.c: 
552(a)  and  1  CFR  part  51.  Copies  may 
be  obtained  from  the  American  National 
Standards  Institute,  11  West  42nd 
Street,  New  York,  NY  10036.  Copies 
may  be  inspected  at  the  Federal 
Railroad  Administration,  Docket  Clerk 
400  7th  Street,  SW..  Washington,  DC,  or 
at  the  Office  of  the  Federal  Register,  800 
North  Capitol  Street.  NW.,  suite  700. 
Washington.  EX:. 

5.  By  amending  §214.115  to  revise 
paragraph  (b)  to  read  as  follows- 


3  By  n;vising§214.111  toreadas 
follttws: 


§214.115    Foot  protection. 
*         •         .  .         , 

(b)  Safety-toe  footwear  for  railroad 
employees  shall  conform  to  the  national 
consensus  standards  for  safetv-toe 
footwear  (American  .NationalStandards 
Institute,  American  National  S;ar,dard 
Z41-1991,  Standard  for  Personal 
Protection— Protective  Footwear).  This 
incorporation  by  reference  was 
approved  by  the  Director  of  the  f-ederal 
Register  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51.  Copies  may 
be  obtained  from  the  American  National 
Standards  Institute.  11  West  42nd 
Street.  New  York,  NY  10036.  Q)pirs 
may  be  inspected  at  the  Federal 
Railroad  Administration,  Docket  Cittrk 
400  7lh  Street.  SW..  Washington,  DC.  or 
at  the  Office  of  the  Federal  Register.  HOO 
North  Capitol  Street.  NW..  suite  700. 
Washington.  DC 


6.  By  amending  §  21 4|  11 7  to  revise 
paragraph  (b)  to  read  as  follows: 

§  214.117    Eye  and  face  protection. 
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(b)  Eye  and  face  protection 
required  by  this  section 
the  national  consensus 
occupational  and  educaiioncd 
face  protection  (Ameria  n 
Standards  Institute,  Amf  rican 


equipment 
shall  conform  to 
<  tandards  for 
eye  and 
National 
National 


ISS 


994 


Standard  Z87.1-1989.  Practice  for 
Occupational  and  Educational  Eye  and 
Face  Protection).  This  incorporation  by 
reference  was  approved  by  the  Director 
of  the  Federal  Register  in  accordance 
with  5  U.S.C.  552(a)  and  1  CFR  part  51. 
Copies  may  be  obtained  from  the 
American  National  Standards  Institute. 
11  West  42nd  Street,  New  York.  NY 
10036.  Copies  may  be  inspected  at  \hf 


Federal  Railroad  Administration,  E>ocket 
Clerk,  400  7th  Street,  SW.,  Washington, 
DC,  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW., 
suite  700,  Washington,  DC. 

Issued  this  8th  day  of  June,  1994. 
Jolene  M.  Molitoris, 
Administrator 

[FR  Doc.  94-14377  Filed  6-15-94;  8:45  ai»>» 
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Federal  Register 

Vol.  ri(j.  No.  ns 
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This  section  of  the  FEDERAL  REGISTER 
contams  notices  tc  the  public  of  the  proponed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  noticesis  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  rrsaking  prior  to  the  adoption  of  the  final 
rules 


COMMODITY  FUTURES  TRADING 
COMMISSIOff 

17 CFR  Parti 

Risk  Assessment  for  Holding 
Company  Systems 

agency:  Cumnu^dity  r.iturns  Tnidiiij; 
(iuriHnissioti. 

ACTION:  Proposed  rule;  ixtiMisicin  of 
(:(imni(!rit  ptrriod. 

SUMMARY:  On  March  1 ,  1994.  Tln> 
Conmiodity  Futures  Trading 
CtJinniission  ('Comniission")  published 
in  the  Federal  Register  a  request  for 
])iii)lic  comment  on  proposed  rules  to 
implement  the  risk  assessment 
provisions  of  the  Futures  Trading 
Practices  Act  of  1992.  59  FR  0689 
(March  1.  1994).  The  original  conunent 
period,  which  vvou'.d  have  expired  on 
May  2.  1994.  was  extended  by  the 
Conunissiun  for  a  period  of  si.xty  days 
Thus,  the  extended  comment  period 
expires  on  July  1,  1994.  59  FR  22145 
(April  29.  1994).  However,  in  order  to- 
assure  a  full  opportunity  for  crmuner.l 
on  th»!  issues,  the  Commi.ssion  has 
determined  to  provide  an  additional 
sixfv-day  exten.sion  of  the  comment 
period  with  respect  to  those  provisions 
(if  the  proposed  rules  concerning  the 
maintenance  and  filing  of  information 
concerning  the  futures  comniission 
merchant's  ("FCM")  noncustonier 
accounts  and  those  provisions  requiring 
the  maintenance  and  reporting  of 
tinancial  information  concerning  an 
Ff;M's  Material  Affiliated  Persons 
('■M.'\F's")  required  to  he  provided  on 
proposed  Form  1.15A. 
DATES:  Written  comments  for  those 
provisions  subject  to  the  extension,  as 
set  forth  above,  must  be  received  t)n  or 
before  September  1.  1994.  Comments 
i:oncerning  all  other  provisions  of  the 
proposed  rules  must  Iw  rei;eived  on  or 
before  July  1.  1994. 

ADDRESSES:  Comments  should  be  stMit  to 
lean  A.  Webb.  Secretary  of  the 
Commission,  Commodity  Futures 
Trading  Commission.  2033  K  Street 
\'W..  Washington.  DC  2n.=^Rl.  Reference 


should  bo  made  to  '"Proposod  Kr.k 
Assessment  Rules." 
FOR  FURTHER  INFORMATION  CONTACT: 
I-awrcuce  D.  Patent,  Associate  C:hiel 
Counsel,  or  Lawrence  T.  Eckerl. 
Attorney  Adviser.  Division  of  Trailing 
and  Markets.  Commodity  Futuns 
Trading  Commission.  2033  K  Sin-.;t 
N'W..  Washington.  DC  20581. 
lelephone:  (202)  254-8955 
SUPPLEMENTARY  INFORMATION:  Ihe 
conu'ient  period  on  proposed  rule  1.14 
i?5j  (a)(l)(v)-(a)(l)(x].  proposed  rule  1.1.1 
«?«» («)(lj(iii).  (a)(2)(iiij.  (a)(oJ  and  (a)(4] 
and  proposed  Form  1.1 5 A  is  herebv 
extended  for  an  additional  sixty  days.  u> 
Septeniber  1.  1994.  The  comment  iieriod 
fur  ail  other  provisifjns  of  the  proposed 
rules,  in^duding.  but  not  limited  to,  ;he 
provisions  concerning  maintnnance  and 
filing  of  an  FCM's  organiza'ional  c:hart. 
information  concerning  risk 
management  policies,  procedures  and 
systems,  and  consolidated  ar.d 
t:onsolidating  financial  statements,  as 
well  as  the  proposed  requirements  with 
respect  to  providing  notice  to  the 
Comnussion  upon  the  occurrence  of 
certain  events,  are  not  extended  anri  dif! 
conmient  period  thereon  will  empire  t,n 
fuly  1,  1994. 

Issued  in  VVashiiigion.  DC.  on  !;•;!!•  U). 
1904,  hv  (he  Q)niinission 
Jean  A.  Webb, 
StfTciary  ofthv  Coinmiasidii 
IFR  Do.:.  94-14115  Filed  0-  l.i-'W;  0.4".  .i:!ii 
BILLING  CODE  6351-01-M 


LEGAL  SERVICES  CORPORATION 
45  CFR  Parti  607 
Governing  Bodies 

AGENCY:  Legal  Ser\ices  Corporation. 
ACTION:  Notice  of  proposfd  rulemaking. 

SUMMARY:  This  proposed  regulation 
woulfi  amend  the  Legal  Serv  ices 
Corporation's  ("LSC"  or  "Corporation") 
regulations,  relating  to  governing  bodies 
of  recipients  of  LSC  funds.  Manv  of  thr; 
revisions  are  simply  intended  to  clarifv 
current  Corporation  policy  or  to 
interrelate  this  part  to  other  LSC 
regulations.  However,  a  numl)er  of  the 
proposed  revisions  represent  changes  in 
Corporation  policy  or  interpretations 
with  respect  to  issues  that  arise  under 
the  regulation.  The  proposal  also 
includes  a  number  of  technical  revisions 
to  make  the  rule  easier  to  npplv  and  use. 


DATES;  Comments  sh.ouid  be  n.-ceived  by 
.\ugust  15,  1994. 

ADDRESSES:  Comments  shouiil  in- 
subn;itied  to  the  Office  of  the  (kmeral 
Ctnmsel.  Legal  Services  Corporation. 
750  First  Street,  NE.,  llfh  Floor. 
Washington,  DC  20002-4250. 
FOR  FURTHER  INFORMATION  CONTACT: 
Victor  Fortuno.  General  Coimsel.  (Jttici- 
of  the  General  Counsel  (202)  336-H8in. 
SUPPLEMENTARY  INFORMATION:  I'hc! 
(Operations  and  Rcgulatiims  CommittiM! 
of  the  LSC  Board  of  Directors 
i  Conmiittee")  held  public  heanngs  on 
April  15.  1994.  in  Washington.  DC  and 
o:i  May  13.  1994.  in  Atlanta.  f;eorgia.  to 
ccmsider  drafts  of  proposed  revisions  to 
45  C;FR  part  1607.  LSCs  regulation  on 
n'cipient  governing  bodies,  .^t  th«' 
meeting  in  Atlanta,  the  Committee 
approved  a  draft  to  !«  published  in  the 
Federal  Register  as  a  prf)posed  rule  for 
public  comment. 

The  Corporation  is  extending  Ihe 
customary  30-day  comment  period  to  tiO 
days  in  order  to  allow  bar  assqciations 
and  other  organizations  with  a  specific 
interest  in  this  rule  sufficient  tinu'  to 
<:omment.  Bar  associations  play  a 
substantial  role  in  the  appointment  ol 
recipient  board  members,  and  the 
Conmiittee  encourages  their 
involvement  in  this  rulemaking  procriss. 

The  Committee  recognizes  that 
n.'authorization  of  tlie  Corporation  is 
presently  uniier  consideration  by 
flongress.  Whenever  Congress  does 
reauthorize  the  Corporation,  the 
Corp'iration's  regulations  will  be 
revisited  and  rt!vised  accordinglv. 

This  proposed  rule  is  intended  to 
amend  45  CFR  part  1G07  and  to 
supersede  part  1607's  interpretive 
guideline  published  at  48  FR  3f.82(i 
(August  15.  1983). 

Section  1607.1     Purpose 

.No  change  is  propos«'<i  for  ibis 
.section. 

Section  1607.2     Definitions 

Most  of  the  changes  propoM.-d  for  this 
section  are  technical  and  clarifying  in 
natun;.  The  section  was  reordered  to  put 
the<iefinitions  in  alphabetical  order. 
Also,  definitions  found  in  other  parts  ol 
the  regulations,  but  applicable  to  this 
part  are  included  here  for  easier 
referf^nce.  In  addition,  language  found 
in  other  sections  of  this  part  that,  in  fact, 
constitute  definitions  of  terms  are 
included  here  both  for  easier  refereiu  e 
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and  to  treat  similar  terms  •  imilarly. 
Some  of  the  language  has  l|een  clarified 
to  make  it  consistent  with  Dast  and 
current  LSC  interpretation  i. 

Section  1607.2(a).  The  d  ;fmition  of 
attorney  member  was  addc  d  to  make  it 
clear  that  national  support  center  board 
members  do  not  have  to  be  admitted  to 
practice  in  a  state  where  ti  e  center 
actually  provides  legal  ass  stance. 

Section  1607. 2tc).  The  d  ifinition  of 
eligible  client  member  has  jeen  changed 
in  two  principal  ways.  Fir;  t,  the 
language  has  been  revised  o  make  it 
clear  that  client  board  members  must  be 
eligible  at  the  time  of  their  appointment 
to  each  term  of  office.  Thui ,  a  chent 
member  who  is  financially  eligible  for 
services  when  first  appoini  ed  to  a 
recipient's  board  may  not  I  e  * 
reappointed  to  a  second  or  subsequent 
term  if,  at  the  time  of  reapf  ointment, 
the  client  board  member  is  no  longer 
financially  eligible  for  LSC  funded 
services.  However,  nothing  in  the  rule 
would  require  a  client  boai  d  member  to 
resign  during  the  course  of  a  term  if  the 
client  became  ineligible  su  )sequent  to 
appointment.  Second,  lang  iage  was 
added  to  deal  with  two  adc  itional, 
distinct  issues.  The  propos  jd  rule  now 
makes  it  clear  that  the  reci(  ient  should 
decide  how  client  board  m  smber 
eligibility  is  determined.  T  le  proposed 
rule  also  makes  it  clear  thai  the 
recipient  should  decide  wh  ether  it  or  a 
particular  group  should  ma  ^e  the 
determination,  and  that  the  recipient 
could  decide,  for  some  groi  ps,  the 
recipient  will  make  the  det  !rmination 
and  for  others  it  will  leave  he 
determinatioH  up  to  the  ap:  >ointing 
group. 

The  Committee  consider)  d  and 
decided  not  to  expand  the  (  efinition  of 
eligible  client  member  to  in  ;lude 
individuals  who  are  eligibl  s  for  non- 
LSC-funded  services  provit  ed  by  the 
recipient,  because  it  wishe<  to  insure 
that  the  focus  of  the  legal  st  rv  ices 
program  remains  on  the  po  )r 
community. 

Section  1607. 2(d).  The  pioposal 
revises  the  definition  oi go\  erning  bodv 
to  clarify  that,  in  addition  t )  the 
governing  bodies  of  recipie  its  who  have 
as  a  primary  purpose  the  pi  ovision  of 
legal  assistance  to  eligible  c  lients,  it  also 
applies  to  the  governing  bo  lies  or 
policy  boards  created  pursi  ant  to 
§  1607.6(e). 
.  Section  1607.2(e).  This  d  efinition  of 
recipient  appears  in  45  CFF  part  1600, 
but  is  repeated  here  for  ciai  ity  in 
interpreting  this  part. 

Section  1607.3    Compositi  m 

Section  1607.3(a).  The  pr  jposal 
includes  general  language, ;  ipplicable  to 


all  categories  of  board  membership,  that 
requires  board  members  to  be 
supportive  of  the  purposes  of  the  LSC 
Act,  and  to  be  interested  in  and 
knowledgeable  about  the  delivery  of 
quality  legal  services  to  the  poor.  The 
current  regulation  does  not  include  any 
similar  requirement  for  client  board 
members,  but  does  include  similar, 
although  not  identical,  requirements  for 
attorney  and  "other"  board  members. 
The  proposal  removes  the  reference  to 
the  board  reflecting  "the  characteristics" 
of  the  client  community,  in  part  because 
it  is  not  clear  what  that  language  means 
and  in  part  because  it  could  be 
construed  to  be  inconsistent  with 
diversity  requirements  that  are  included 
later  in  the  rule  for  each  category  of 
board  membership. 

Section  1607.3(b).  With  respect  to 
attorney  board  members,  the  proposal 
revises  the  language  of  the  rule  that  is 
based  on  the  requirements  of  the 
McCollura  Amendment,  which  require  a 
majority  of  the  board  members  to  be 
appointed  by  state,  county  and 
municipal  bar  associations.  The  revision 
clarifies  that  the  appointments  can  be 
made  by  one  or  more  such  bar 
associations,  so  long  as  those  bar 
associations  collectively  represent  a 
majority  of  attorneys  practicing  law  in 
the  recipient's  service  area.  If  there  are 
minority  or  gender-based  bar 
associations  that  represent  attorneys 
practicing  in  a  particular  locality,  those 
bar  associations  may  be  included  in  the 
mix  of  bar  associations  that  make 
appointments  of  attorneys  to  a 
recipient's  board,  especially  if  their 
inclusion  would  help  to  insure  that 
there  is  appropriate  diversity  among  the 
attorney  members  of  the  board.  In 
addition,  although  the  rule,  consistent 
with  the  language  of  the  McCoHum 
Amendment,  states  that  the 
appointments  are  to  be  made  by  the 
"governing  bodies"  of  the  bar 
associations,  the  Committee  recognizes 
that  different  bar  associations  should  be 
free  to  exercise  their  appointment 
responsibility  in  a  manner  consistent 
with  their  ovjn  policies,  procedures  and 
practices.  The  McCollura  Amendment 
does  not  direct  LSC  to  impose  any 
particular  method  of  appointment  on  a 
bar  association. 

The  proposed  rule  also  adds  language 
which  is  based  on  part  of  the  McCollum 
amendment  that  makes  it  clear  that 
national  support  centers  are  not 
required  to  use  the  American  Bar 
Association  ("ABA")  or  a  collection  of 
all  state  bars  to  appoint  their  attorney 
members,  simply  because  they  provide 
service  nationally.  The  proposed  rule 
also  recognizes  that  some  recipients, 
especially  Native-American  or  migrant 


programs,  may  have  offices  in  one  state, 
but  also  provide  services  in  one  or  more 
adjacent  or  nearby  states.  The  language 
is  intended  to  permit  those  programs,  if 
they  so  decide,  to  have  the  bar 
associations  of  the  other  states  in  which 
they  provide  service  make  appointments 
as  well  as  the  bar  of  the  state  in  which 
their  principal  office  is  located. 

In  addition,  the  proposed  rule 
explicitly  states  what  is  implicit  in  the 
language  of  the  current  regulation,  i.e., 
that  the  additional  ten  percent  of  the 
board  members  who  must  be  attorneys, 
but  who  are  not  covered  by  the 
McCollum  amendment,  may  be  selected 
by  the  recipient's  governing  body,  if  it 
so  chooses.  The  proposed  rule  does 
change  current  law  with  respect  to  the 
additional  ten  percent  of  attorney  board 
members  in  one  respect,  however. 
Under  the  current  regulation,  the 
additional  attorneys  must  be 
representatives  of  bar  associations  or 
other  legal  organizations,  e.g.,  law 
schools.  This  requirement  is  not 
contained  in  the  LSC  Act.  Under  the 
proposed  regulation,  the  recipient  may 
select  attorneys  who  are  not 
representatives  of  any  particular  bar  or 
legal  organization,  or  may  select 
attorneys  who  are  affiliated  with  non- 
legal  organizations,  as  long  as  they  are 
admitted  to  practice  in  a  state  within  the 
recipient's  service  area,  and  as  long  as 
the  organization  has  an  interest  in  the 
delivery  of  legal  services  to  the  poor. 
Thus,  the  recipient  would  be  able  to 
.select  lawyers  who  represent  the 
business  community  or  the  United  Way 
and  may  be  helpful  in  fundraising,  or 
lawyers  who  provide  substantial  pro 
bono  services  to  the  client  community 
and  may  be  helpful  in  designing  a 
recipient's  private  attorney  involvement 
program. 

Finally,  the  proposed  regulation 
revises  and  relocates  the  section  that 
relates  to  diversity  among  attorney 
board  members.  This  provision  is  a 
variation  of  the  language  previously 
found  in  §  1607.3(c).  It  is  revised  to 
incorporate  a  more  current  statement  of 
the  concerns  addressed  by  that 
subsection,  but  no  substantive  change  is 
intended.  While  the  language  of  the 
proposed  rule  specifically  mentions 
race,  ethnicity  and  gender,  it  also 
includes  a  reference  to  other  factors  that 
may  be  relevant  in  a  particular  legal 
community  and  population  of  the  area 
served  by  the  recipient,  including,  for 
example,  age,  physical  abilities  and 
religious  belief. 

Section  1607.3(c).  The  proposal 
includes  a  number  of  changes  in  the 
language  that  relates  to  client  board 
members.  The  principal  revision 
addresses  an  issue  that  has  remained 
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ambiguous  under  the  language  of  the 
current  regulation  and  has  caused 
problems  for  some  LSC  recipients.  The 
proposed  revision  would  codify  the 
current  LSC  interpretation  of  the 
language  to  require  that  client  board 
members  be  selected  by  client  groups 
that  have  been  designated  by  the 
recipient.  This  proposal  also  adds 
language  that  more  accurately  reflects 
the  kind  of  groups  or  organizations  that 
would  be  approp:iate  client  groups  for 
purposes  of  eligible  cHent  member 
selection.  In  addition,  the  proposal  adds 
a  diversity  goal  for  client  board 
members  that  is  similar  to  the 
requirement  fur  attorney  board 
membors. 

Section  1607.3;<i}.  With  respect  to  the 
"other"  board  members,  i.e..  those  that 
are  neither  attorney  members  nor 
eligible  client  members,  the  proposal 
makes  it  clear  that  recipient  boards  are 
permitted  to  fill  the  remaining  "other" 
slots.  This  gives  recipients  flexibility  to 
include  board  membiBrs  who  can  help 
them  with  fundraising,  community 
relations,  coordination  with  other  social 
service  providers,  or  any  other  locally 
identified  need.  Law  school  professors 
who  cannot  count  as  "attorney 
members"  because  they  are  not 
admitted  to  practice  in  a  state  iviU^in  the 
recipienfs  senice  area,  could  be 
selected  for  this  category  of 
membership.  Although  there  is  no 
comparable  language  in  the  current 
regulation,  this  provision  is  consistent 
with  longstanding  LSC  interpretations. 
In  addition,  the  proposal  includes 
language  that  makes  it  clear  that  "other" 
board  members  should  be  selected  with 
the  goals  of  diversity  in  mind. 

Section  1607.3(e).  This  proposal  adds 
language  to  the  "domination"  provision 
in  the  current  r"--j!n*fon  to  make  it  clear 
that  the  provision  was  not  intended  to 
prevent  recipients  from  designating  a 
single  regional  or  statewide  client 
council  as  the  appointing  organization 
for  client  board  members,  so  long  as  that 
client  council  represents  numerous 
smaller  client  groups. 

Section  1607.3;f).  The  proposal 
deletes  language  which  could  be 
incorrectly  interpreted  to  give  LSC 
authority  to  veto  particular  methods  of 
selecting  local  board  members.  Ln 
addition,  the  proposal  states 
affirmatively  that  recipients  may 
recommend  names  to  and  consult  with 
bar  as  ociations  and  other  appointing 
groups  to  insure  that  appropriate 
appointments  are  made.  This  revision 
recognizes  that  bar  associations  or  other 
groups  may  request  information  on  who 
would  make  a  good  legal  services 
program  board  member  and  may  rely  on 
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input  from  the  recipients  in  making  the 
appointments. 

Section  1607.3(g).  The  proposed  rule 
includes  a  new  provision  that  is 
intended  to  establish  standards  for 
dealing  with  recipient  board  vacancies. 
If  establishes  a  standard  of  reasonable 
and  good  faith  efforts  to  insure  that 
governing  body  vacancies  are  filled 
promptly,  but  recognizes  that  recipients 
often  have  no  control  over  the 
appointment  process  other  than  to 
change  the  groups  that  they  have 
designated  to  make  the  appointments  if 
a  particular  group  fails  to  make  an 
appointment  in  a  timely  manner.  In 
order  to  avoid  the  creation  of  vacancies, 
recipients,  through  their  own  by-laws  or 
board  policies,  could  take  a  number  of 
actions  when  appointing  organizations 
are  slow  in  making  appointments,  refuse 
to  make  them,  or  are  unable  to  make 
them  for  whatever  reason.  For  e.xample. 
a  recipient's  board  could  permit  its 
members  to  hold  over  until 
replacements  are  appointed,  or  could 
make  short-term  interim  appointments, 
if  necessarv',  until  regular  appointments 
can  be  made. 

Section  1607.3(h).  The  proposed 
rpguiation  includes  a  new  provision  that 
grants  the  recipient  the  authority  to 
reject  an  appointment  of  a  board 
member  when  the  recipient  determines 
that  the  person  who  has  been  appointed 
does  not  meet  the  criteria  set  out  in  the 
regulation,  including  financial 
eligibility  for  client  board  members,  or 
where  the  person  appointed  has  a 
significant  individual  or  institutional 
conflict  of  interest  with  the  recipient  or 
its  client  community.  The  ABAs 
Standards  for  Providers  of  Legal 
Services  to  the  Poor  states,  in  Standard 
7.2-5,  that  "governing  body  members 
should  not  knowingly  attempt  to 
iiifiuence  any  decisions  in  which  they 
have  a  conflict  of  interest  with  provider 
clients"  and  Standard  7.2-6  states  that 
"members  should  not  be  selected  by 

•   *  any  institution  or  agency  which 
is  in  conflict  with  the  provider  or  its 
clients."  The  Commentary  to  those 
standards  contains  discussions  of  both 
institutional  and  individual  conflicts  of 
interest  and  suggests  that  when  such 
conflicts  arise  with  respect  to  a  sitting 
board  member,  the  member  and  the 
recipient  should  be  guided  by  laws  of 
the  jurisdiction  regarding  disclosure  and 
recusal.  While  the  Standards  state  an 
absolute  rule  prohibiting  appointments 
by  institutions  or  agencies  that  have  a 
conflict  with  the  recipient  or  its  clients 
(e.g.  a  welfare  department  or  county 
attorney's  office  should  not  make 
appointments  to  a  recipient's  board), 
they  also  note  that: 


If  a  person  is  employed  by  or  is  otherwise 
significantly  connected  with  an  institution 
that  is  in  conflict  with  the  provider's  clients, 
generally  that  person  should  not  serve  on  the 
governing  body.  That  person  mav  serve, 
however,  if  there  is  evidence  •  *  *  that  the 
particular  individual  is  not  in  actual  conflitt 


Thus,  the  question  of  whether  it  is 
appropriate  for  government  attorneys  or 
other  public  employees  or  elected 
officials,  or  attorneys  representing 
finance  companies  or  real  estate 
developers,  to  serve  on  recipient 
governing  bodies  as  members  appointed 
by  a  bar  association  as  its  representative 
is  a  factual  issue.  The  Commentary 
recognizes  that: 

(c)onflicts  may  arise  in  the  representation 
by  attorney  board  members  of  institutions  or 
individuals  who  are  in  conflict  with  provider 
clients.  Concern  about  the  risks  associated 
with  conflicts  should  not  exclude  from  the 
governing  body  every  person  identified  with 
an  institution  or  individual  with  an  adverse 
interest.  A  strict  rule  could  exclude  persons 
with  skills  and  experience  of  benefit  to  the 
provider  and  could  inhibit  development  of 
an  effective  relationship  between  the 
provider  and  the  private  bar.  In  rural  areas 
particularly,  where  the  pool  of  potential 
members  is  relatively  small,  it  may  be 
impossible  to  avoid  all  conflicts,  the 
provider,  however,  should  assure  that  the 
presence  of  members  with  potential  conflicts 
does  not  inhibit  forceful  representation  of 
clients. 

The  proposed  provision  suggests  a 
way  that,  under  appropriate- 
circumstances,  the  recipient  can  assure 
that  individuals  with  clear  and 
substantial  conflicts  of  interest  do  not 
serve  on  its  governing  body,  while 
permitting  it  to  seat  other  individuals 
who  may  have  a  less  substantial  or 
merely  potential  conflict,  and  leaving  it 
to  the  guidance  of  the  applicable  rules 
of  professional  responsibility  when 
actual  conflicts  arise. 

Section  1607.4    Functions  of  a 
Governing  Body 

Section  1607.4(a).  This  proposal 
deletes  the  requirement  for  "effective" 
prior  public  notice,  which  has  proven  to 
be  a  difficult  concept  to  enforce  and 
may  be  very  fact-specific.  The 
Committee  felt  that  truly  effective 
public  notice  is  virtually  impossible  to 
achieve,  even  if  a  recipient  spent  huge 
amounts  of  money  on  advertising.  The 
Corporation  does  not  wish  to  promote 
such  wasteful  expenditures  or  assume 
that  the  efforts  were  not  "effective" 
simply  because  few  members  of  the 
public  showed  up  at  a  board  meeting. 
Instead,  the  standard  should  be  that  of 
"reasonable"  prior  public  notice,  so  that 
recipients  would  only  be  required  to  do 


30888 


Federal  Register  /  Vol.  59,  No.  115  /  Thursday.  |unt;  l(i,  1994  /  Proposed  Ruli's 


t  oris 


:lu]e 


>ur  s 


•  ed 


t  le : 


;  £S  I 


t  ) 


what  is  reasonable  iind 
local  circumstances. 
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that  prohibits  compensation  applies 
only  to  attorney  board  members,  it 
would  be  consistent  with  the  Act  to 
permit  a  recipient  to  pay  compensation 
to  a  client  or  other  non-attorney  board 
member  for  board  service  or  other 
service  to  the  recipient.  The  regulation 
was  revised  to  make  it  ctmsistent  with 
the  restriction  in  the  Act. 

Second,  this  proposal  reverses  the 
policy  decision  made  by  the  I-SC  Board 
in  1088.  which  interpreted  the  language 
of  the  LSC  Act  to  prohibit  a  recipient 
board  member  from  receiving 
compensation  from  any  recipient,  not 
just  the  one  on  whose  board  the  nienibtr 
sat.  The  effect  of  the  1988  revision  was 
to  prohibit  field  program  staff  from 
sitting  on  state  and  national  support 
center  boards,  and  vice  versa.  It 
prevented  support  centers  from  being 
atxountable  through  their  boards  to  tht; 
programs  that  they  were  intended  to 
ser\'e.  This  proposed  language  restores 
and  clarifies  the  prior  LSC  policy  that 
WHS  in  existence  from  1975  to  1988  and 
which  reflects  the  intent  of  Congress. 
Both  the  Legal  Services  Corporation 
Reauthorization  bill  that  passed  the; 
House  in  1992  (H.R.  2039)  and  tlie  bill 
that  was  approved  by  the  Senate 
Committee  on  Labor  and  Human 
Resources  the  same  year  (S.  2870) 
would  have  amended  the  L.SC  .^ct  in  a 
manner  consistent  with  the  proposed 
revision. 

In  addition,  the  proposal  clarifies  that 
all  board  members  may  receive  a  per 
diem  payment  for  expenses  in  lieu  of 
actual  e.xpense  reimbursements,  so  long 
as  such  a  payment  is  reasonable  in  light 
of  actual  average  costs.  Such  a  per  diem 
may  be  easier  for  programs  to 
administer  and  may  encourage  board 
members  to  save  money  on  items  such 
as  meals  and  lodging  by  setting  the  per 
diem  at  a  relatively  low  rate.  The  last 
phrase  of  the  sentence  was  deleted  to 
make  it  clear  that  reimbursement  could 
be  made  for  expenses  incurred  by 
recipient  board  members,  on  the  same 
terms  and  conditions  that  are  applicable 
to  non-board  members  when  such  board 
members  are  involved  in  other  program 
activities  not  directly  related  to  their 
board  membership  or  service,  eg., 
attorney  board  members  who 
volunteered  to  drive  a  program  client  to 
a  meeting  or  a  hearing  could  receive 
reimbursement  for  automobile  expenses. 
or  attorney  board  members  who  did  pro 
bono  work  on  behalf  of  the  program 
could  receive  reimbursement  for  travel 
expenses  for  attending  an  out-of-town 
settlemeirt  conference. 

Sections  1607.5  (b)  and  (c).  The 
proposal  includes  two  new  provisions 
that  clarify  how  the  compensation 
prohihitifm  relates  to  a  recipi(Mifs 


private  attorney  involvement  program. 
One  provision  makes  it  clear  that  the 
Corporation  could  partially  waive  the 
compensation  prohibition  for  thosi; 
rural  programs  that  operate  in  areas 
where  there  are  so  few  attorneys  that  it 
is  difficult  or  impossible  to  find 
attorneys  willing  to  serve  on  program 
boards  if  that  means  that  their  partners 
and  associates  are  barred  from 
participating  in  judicare  or  other 
compensated  PAI  activities.  The  second 
provision  was  added  to  clarify  that 
attorney  board  members  can  receive 
referrals  of  fee-generating  cases  and 
participate  freely  in  the  recipient's  pro 
bono  PAI  programs  on  the  same  trmis 
as  any  other  attorney.  This  is 
particularly  important  for  rural  areas 
where  there  are  few  private  attorneys. 

Section  1607.6     Waiver 

Section  1607.b(a).  There  is  no  change 
in  this  waiver  provision  which  was 
designed  to  cover  those  programs, 
primarily  reser\ation-based  Native- 
American  programs,  that  existed  prior  t<i 
the  creation  of  the  Corporation  and  had 
nonattorney  majorities  on  their  boards. 
In  lieu  of  attorneys,  most  of  those 
programs  include  tribal  advocates  who 
practice  in  tribal  courts. 

Section  1607.6(b).  This  new  provision 
was  adcled  to  permit  the  Corporation 
president  the  discretion  to  waive  the 
requirement  of  one-third  client 
membership  when  the  president  has 
dete-anined  that  a  recipient,  like  the 
National  Clearinghouse  for  Legal 
Services  or  the  Food  Research  &  .Action 
Center  ( 'FRAC"),  does  not  have  as  a 
primar}'  purpose  the  provision  of  legal 
assistance  to  clients.  The  waiver 
provision  requires  a  spftcific 
determination  by  the  Corporation 
president,  rather  than  a  self- 
determination  by  the  recipient,  and  does 
not  permit  waiver  of  the  client  board 
member  requirement  so  long  as  the 
recipient  has  as  a  primary  purpo,se  the 
provision  of  legal  assistance  to  clients. 
Such  a  waiver  does  not  conflict  with  the 
statutory  provision  governing  client 
membership  because  that  provision 
applies  only  to  those  recipients  that  are 
organized  "solely  for  the  provision  of 
legal  assistance  to  eligible  clients."  It  is 
anticipated  that  this  waiver  will  be  u.sed 
sparingly  for  exceptional  circumstances. 
Section  1607.6(c).  This  provision  was 
revised  to  clarify  that  the  Corporation 
president  could  waive  any  provisions  of 
the  regulation,  as  long  as  the  waiver 
conforms  with  applicable  law.  It  also 
allows  partial  waivers  to  be  granted.  In 
addition,  language  was  added  to  make  it 
clear  that  the  nature  of  the  legal 
community  could  be  considered  as  a 
basis  for  a  waiver,  as  wt^ll  as 


requirements  of  state  law.  The 
Committee  recognized  that  there  may  be 
programs,  especially  in  rural  areas, 
where  there  are  peculiar  problems  or 
situations  within  the  legal  community 
that  may  make  it  necessary  or  desirable 
to  permit  the  recipient  to  have  a 
governing  board  that  varies  from  the 
normal.  An  example  would  be  for  those 
programs  that  serve  native-American 
populations  and  practice  in  tribal 
courts.  The  president,  through  the 
waiver  authority,  could  permit  the 
recipient  to  substitute  one  or  more  tribal 
advocates  for  attorney  board  members. 
In  addition,  this  provision  could  be 
used  as  authority  for  partial  waiver  of 
the  compensation  prohibition,  to  permit 
a  recipient  to  arlopt  policies  that  would 
allow  partners  <!r  associates  of  a  board 
member  lo  participate  in  compensated 
PAI  act!  vjTios  stipported  by  the 
recipipnr 

Sect)..',",  1  B07.{i(d).  The  only  change 
made  in  Lhis  subsection  was  a  reference 
to  the  previous  subsection. 

Section  1607.6(e).  This  new  provision 
was  added  to  permit  the  LSC  president 
to  require  an  organization  that  is  not 
principally  a  legal  assistance 
organization  but  gets  an  LSC  grant  for 
legal  assistance  activities,  to  set  up  a 
policy  board,  similar  to  those 
established  for  several  of  the  Delivery 
System.s  Study  programs  during  the  late 
1970's,  to  govern  the  activities  covured 
by  die  LSC  grant. 

Deletion  of  Section  1607.7    Compliance 

The  compliance  section  of  the  current 
regulation  is  no  longer  applicable,  since 
it  refers  to  the  changes  that  were  made 
in  the  regulation  in  1983.  None  of  the 
proposed  revisions  would  require 
programs  to  ciiange  anyUiing  about  their 
board  structures  in  order  to  come  into 
compliance,  although  they  would 
permit  programs  to  make  numerous 
changes  and  still  remain  in  compliance 
widi  the  rt;gulation.  Therefore  the 
Committee  proposal  deletes  the 
provisions  on  compliance.  The 
Corporation  should  insure  compliance 
with  the  new  A-egulation  in  the  same 
manner  as  it  insures  compliance  with 
the  other  regulations. 

List  of  Subjects  in  45  CFR  Part  1607 

Legal  services. 

For  the  reasons  set  forth  in  the 
preamble.  LSC  proposes  to  amend  45 
CFR  part  16U7  as  follows: 


2.  Section  1607.1  is  revised  to  read  as 
follows: 

§1607.1    Purpose. 

This  part  is  designed  to  insure  that 
the  governing  body  of  a  recipient  will  be 
well  qualified  to  guide  a  recipient  in  its 
efforts  to  provide  high-quality  legal 
assistance  to  those  who  otherwise 
would  be  unable  to  obtain  adequate 
legal  counsel,  and  to  insure  that  the 
recipient  is  accountable  to  its  clients. 

3.  Section  1607.2  is  revised  to  read  as 
follows: 

§1607.2    Definitions. 

(a)  Attorney  member  as  used  in  this 
part  means  a  board  member  who  is  an 
attorney  admitted  to  practice  in  a  Slate 
within  the  recipient's  service  area. 

(b)  Board  member  refers  to  a  member 
of  a  recipient's  governing  body. 

(c)  Eligible  client  member  as  used  in 
this  part  means  a  person  who  is  eligible 
to  receive  legal  assistance  under  the  Ai  f 
at  the  time  of  appointment  to  each  tenn 
of  office  to  the  recipient's  governing 
body,  without  regard  to  whether  the 
person  actually  has  .received  or  is 
receiving  legal  assistance  at  that  time. 
Eligibility  of  client  members  shall  be 
determined  by  the  recipient  or,  if  the 
recipient  so  chooses,  by  the  appointing 
organization(s)  or  group(s),  in 
accordance  with  policies  adopted  by  the 
recipient. 

(d)  Governing  body  refers  to  the  board 
nf  directors  or  other  governing  policy 
bo.ird  or  body  of  a  recipient  receiving 
funds  under  section  1006(a)(1)(A)  of  the 
Act. 

(e)  fie<  ijjient  refers  to  any  grantee  or 
t-ontractor  receiving  financial  assistance 
from  the  Corporation  under  section 
1006(a)(1)(A)  of  the  Act. 

4.  Section  1607.3  is  revised  to  read  as 
follows; 


PART  1607— GOVERNING  BODIES 

1.  The  authority  citation  for  part  IfiOTi 
IS  revised  to  read  as  follows: 

Authority:  42  IJ.S.C.  20%il<;). 


§1607.3    Composition. 

(a)  A  recipient  shall  be  incorporated 
in  a  State  in  which  it  provides  legal 
assistance,  and  shall  have  a  governing 
body  that  reasonably  reflects  the 
Inters3sts  of  the  eligible  clients  in  the 
area  served  and  consists  of  members, 
each  of  whom  is  supportive  of  the 
purposes  of  the  Act  and  has  an  interest 
in.  and  knowledge  of.  the  delivery  of 
quality  legal  services  to  the  poor. 

(b)  At  least  sixty  percent  (50%)  of  a 
governing  body  shall  be  attorney 
members. 

(1)  A  majority  of  the  members  of  the 
governing  body  shall  be  attorney 
members  appointed  by  the  governing 
bodydes)  of  one  or  more  State,  county 
or  municipal  bar  associations,  the 
membership  of  which  represents  a 
majority  of  attorneys  practicing  law  in 


die  localities  in  which  the  recipient 
provides  legal  assistance. 

(i)  Appointments  may  be  made  eidier 
by  die  bar  associaUon  which  represents 
a  majority  of  attorneys  in  the  recipient's 
service  area  or  by  bar  associations 
which  collectively  represent  a  majority 
of  the  attorneys  practicing  law  in  the 
recipient's  service  area. 

(ii)  Recipients  that  provide  legal 
assistance  in  more  dian  one  State  may 
provide  that  appointments  of  attorney 
members  be  made  by  the  appropriate 
bar  association(s)  in  the  State(s)  or 
locality(ies)  in  which  the  recipient's 
principal  office  is  located  or  in  which 
the  recipient  provides  legal  assistance. 

(2)  Any  additional  attorney  members 
may  be  selected  by  the  recipient's 
governing  body  or  may  be  appointed  by 
other  organizations  that  are  designated 
by  the  recipient  and  have  an  interest  in 
the  delivery  of  legal  services  to  die  poor. 

(3)  Appointments  shall  be  made  so  as 
to  insure  that  the  attorney  members 
reasonably  reflect  die  diversitv  of  the 
leg.d  community  and  the  population  of 
the  areas  served  by  the  recipient, 
including  race,  ethnicity,  gender  and 
other  factors. 

(c)  At  least  one-third  of  the  momljfrs 
of  a  recipient's  governing  body  shall  be 
eligible  clients  when  appointed.  The 
members  who  are  eligible  clion's  shbll 
be  Appointed  by  a  variety  of  appropriate 
groups  designated  by  the  recipient  that 
may  include,  but  are  not  Hmited  to, 
client  and  neighborhood  associadons 
and  community-based  organizaUons 
which  advocate  for  or  deliver  services  or 
resources  to  the  client  community 
served  by  die  recipient.  Recipients  shall 
designate  groups  in  a  manner  that 
reflects,  to  the  extent  possible,  the 
variety  of  interests  within  die  client 
community,  and  eligible  chenl  members 
should  be  selected  so  that  they 
reasonably  reflect  the  diversity  of  the 
eligible  client  population  served  by  the 
recipient,  including  race,  gender, 
ethnicity  and  other  factors. 

(d)  The  remaining  members  of  a 
governing  body  may  be  appointed  by 
the  recipient's  governing  body  or 
selected  in  a  manner  descj-ibed  in  the 
recipient's  bylaws  or  policies,  and  the 
appointment  or  selection  shall  be  made 
so  that  the  governing  body  as  a  wlKjle 
reasonably  reflects  the  diversity  of  the 
areas  sen/ed  by  the  recipient,  including 
race,  ethnicity,  gender  and  other  Mclurs. 

(e)  The  nonattorney  members  of  a 
gcjverning  body  shall  not  be  dominated 
by  persons  serving  as  the 
representatives  of  a  single  assot.iatioo 
group  or  organization,  except  that 
eligible  client  members  may  be  sel»t  te  J 
from  client  organizations  that  ara 
'(imposed  of  coalitions  of  numerous 
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smaller  or  regionally  bas^d  client 
groups. 

(f)  Members  of  a  goveri  i 
be  selected  by  appointmf  nt 
rdher  means  consistent 
and  with  applicable  State 
Recipients  may  recominc  n 
for  governing  body  mem 
appropriate  bar  associati 
appointing  groups  and 
appointing  organizations 
appointments  are  made 
the  provisions  of  this  par 

(g)  Recipients  shall 
and  good  faith  efforts  to 
governing  body  vacancie  i 
promptly  as  possible. 

(h)  A  recipient  may  rej 
appointment  of  a  board 
riK:ipient  determines  thai 

( 1 )  The  person  does  no 
criteria  for  board  membe:  ship 
this  part,  including  finan 
for  persons  appointed  as 
members,  or 

(2)  The  person  lias  an  a 
significant  individual  or 
conflict  of  interest  with 
the  recipient's  client  con^munity 
could  influence  the 
exercise  independent  judgment 
member  of  the  recipient 
body. 

5.  Section  1607.4  is  re 
follows: 


powers  and 
ye  provided  for 
3ody  shall 


§  1607.4    Functions  of  a  gc^erning  body 

(a)  A  governing  body  s  lall  have  at 
least  four  meetings  a  yeai ,  A  recipient 
shall  give  timely  and  reas  onable  prior 
public  notice  of  all  meeti  igs,  and  all 
meetings  shall  be  public 
those  concerned  with  ma  ters  properly 
discussed  in  executive  session 

(b)  In  addition  to  other 
responsibilities  that  may 
by  state  law,  a  governing 
establish  and  enforce  bro  id  policies 
governing  the  operation  c  f  a  recipient, 
but  neither  the  governing 
member  thereof  shall  inte  rfere  with  any 
attorney's  profes.sional  re  ;ponsibilities 
to  a  client  or  obligations  (  s  a  member  of 
the  profession  or  interfen  with  the 
conduct  of  any  ongoing  n  (presentation 

(c)  A  governing  oody  siall  adopt 
bylaws  which  are  consist  .-nt  with  State 
law  and  the  requirement; 
Recipients  shall  submit  a 
bylaws  to  the  Corporatioi  i  and  shall  give 
the  Corporation  timely  n(  tice  of  any 
changes  in  such  bylaws. 

6.  Section  1607. .5  is  revised  to  read  as 
follows: 

§1607.5    Compensation 

(a)  While  serving  on  th  ;  governing 
t)ody  of  a  recipient,  no  at  orney  member 
shall  receive  compensation  from  that 
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copy  of  such 


recipient,  but  any  member  may  receive 
a  reasonable  per  diem  expense  payment 
or  reimbursement  for  actual  expenses 
for  normal  travel  and  other  reasonabl*; 
out-of-pocket  expenses. 

(b)  Pursuant  to  a  waiver  granted  under 
§  1607.6(c)(1),  a  recipient  may  adopt 
policies  that  would  permit  partners  en 
associates  of  attorney  members  to 
participate  in  any  compensated  private 
attorney  involvement  activities 
supported  by  the  recipient. 

(c)  A  recipient  may  adopt  policies  that 
permit  attorney  members,  subject  to 
terms  and  conditions  applicable  to  other 
attorneys  in  the  service  area,  (1)  to 
accept  referrals  of  fee-generating  cases 
under  part  1609  of  this  chapter,  (2)  to 
participate  in  any  uncompensated 
private  attorney  involvement  activities 
supported  by  the  recipient,  (3)  to  seek 
and  accept  attorneys'  fees  awarded  by  a 
court  or  administrative  body  or 
included  in  a  settlement  in  cases 
undertaken  pursuant  to  paragraphs 
(c)(1)  and  (2)  of  this  section,  and  (4)  to 
receive  reimbursement  from  the 
recipient  for  out-of-pocket  expenses 
incurred  by  the  attorney  member  as  part 
of  the  activities  undertaken  pursuant  to 
paragraph  (c)(2)  of  this  section. 

7.  Section  1607.6  is  revised  to  read  as 
follows: 

§1607.6    Waiver. 

(a)  Upon  application,  the  president 
shall  waive  the  requirements  of  this  part 
to  permit  a  recipient  that  was  funded 
under  section  222(a)(3)  of  the  Economic 
Opportunity  Act  of  1964  and.  on  July 
25.  1974.  had  a  majority  of  persons  who 
were  not  attorneys  on  its  governing 
body,  to  continue  such  nonattorney 
majority. 

(b)  Upon  application,  the  president 
may  waive  §  1607.3(c)  for  those 
recipients  which  the  president  has 
determined  do  not  have  as  a  primary 
purpose  the  provision  of  legal  assistance 
to  clients. 

(c)  Upon  application,  the  president 
may  grant  any  waivers  of  the 
requirements  of  this  part  which  are 
permitted  by  applicable  law  if  a 
recipient  demonstrates  that  it  cannot 
comply  with  them  because  of  (1)  the 
nature  of  the  population,  legal 
community  or  area  served,  or  (2)  special 
circumstances,  including  but  not 
limited  to,  conflicting  requirements  of 
the  recipient's  other  major  funding 
source(s)  or  State  law. 

(d)  A  recipient  seeking  a  waiver  under 
paragraph  (c)  of  this  section  shall 
demonstrate  that  it  has  made  diligent 
efforts  to  comply  with  the  requirements 
of  this  part.  * 

(e)  As  a  condition  of  granting  a  waiver 
under  paragraph  (c)  of  this  section,  the 


pre:;ident  may  require  that  a  recipient 
establish  a  policy  board  or  body,  whose 
membership  is  selected  consistent  with 
the  requirements  of  §  1607.3.  to 
establish  and  enforce  policy,  consistent 
with  the  provisions  of  §  1G07.4.  with 
respect  to  the  services  provided  unde.-^ 
anv  grant  or  contract  made  under  the 
LSC  Act. 

Dated;  Jmie  1(1,  l')!)4 
Victor  M.  Fortuno, 

GeiiernI  Coiinse!. 

[FRDoc.  04-14")fifi  Fii.-df.-r.-'l-i:  H  45  .mil 

BILLING  CODE  7050-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  22 

[CC  Docket  No.  94-^6,  FCC  94-1 13] 

Concurrent  Use  of  Transmitters  In 
Common  Carrier  and  Non-Common 
Carrier  Service 

AGENCY:  Federal  Comiiumications 

Commission. 

ACTION:  Proposed  rule. 


SUMMARY:  This  rule  making  prcx;eeding 
proposes  to  allow  transmitters 
authorized  under  part  22  to  be 
concurrently  licensed  and  used  for  both, 
common  carrier  and  private  carrier 
operations.  The  purpose  of  this 
proposed  rule  is  to  promote  economic 
efficiencies  for  carriers  in  providing 
paging  services.  This  proposed  action 
will  lead  to  more  effective  use  of  carrier 
resources  without  undermining  the 
Commission's  rules. 
DATES:  Comments  must  be  submitted  on 
or  before  July  11,  1994.  Reply  comments 
must  be  submitted  on  or  before  July  26, 
1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Dan  Abe\1a.  Common  Carrier  Bureau, 
Mobile  Services  Division,  (202)  632- 
6450. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making  and  Order 
(NPRM  and  Order)  in  CC  Docket  94-46. 
adopted  May  13,  1994  and  released  June 
9,  1994.  The  full  text  of  Commission 
decisions  are  available  for  inspection 
and  copying  during  normal  business 
hours  in  the  FCC  Docket  Branch  (room 
230),  1919  M  Street  N\V..  Washington. 
DC.  The  complete  te.xt  of  this  decision 
may  also  be  purchased  from  the 
Commission's  copy  contractor. 
International  Transcription  Service, 
Inc.,  (202)  857-3800,  2100  M  Street 
NW.,  Washington.  DC  20037. 
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Paperwork  Reduction 

The  proposed  action  does  not  impose 
a  papenvork  burden  on  the  public. 

Initial  Regulatory  Flexibility  Analysis 

Pursuant  to  the  Regulatory  Flexibility 
Act  of  1980.  5  U.S.C.  601-612.  the 
Commission's  initial  regulatory 
flexibility  analysis  follows: 

Prasons  for  Action  and  Objective 

This  rule  making  proceeding' is 
initiated  to  obtain  comment  regarding 
changes  in  the  provision  of  common 
carrier  and  private  carrier  paging 
services  through  the  use  of  a  single 
transmitter.  The  purpose  of  the 
proposed  rule  is  to  promote  economic 
efficiencies  for  carriers  in  providing 
paging  services. 

Legat  Basis 

The  pr( .posed  action  is  authorized 
under  Section  4(i)  and  303(r)  of  the 
Communications  Act  of  1934,  as 
amended,  47  U.S.C.  1.54(j).  303(r). 

Bi^porting.  Hncordkepping  and  Other 
Complianrp  Hfqiiirpmrnts 
None. 

Federoj  Kulcs  Which  Duplicate  or 
Conflict  With  These  Rules 

None. 

Description.  Potential  Impact,  and 
jXumber  of  Small  Entities  Involved 

A  rule  change  in  this  proceeding 
would  benefit  providers  of  common 
« arrier  and  private  carrier  paging 
services  by  reducing  costs.  A  number  of 
these  providers  are  .small  entities. 

Any  Significant  Alternative  Minimizing 
the  Impact  on  Small  Entities  Consistent 
with  the  Stated  Objectives 

We  have  determined  no  specific 
alternative.  The  Chief  Coiuisel  for 
Advocacy  of  the  Small  Business 
Administration  will  be  served  with  a 
copy  of  this  Notice  of  Proposed  Rule 
Making  and  Order  in  accordance  with 
Section  603(a)  of  the  Regulatory 
Flexibility  Act.  5  U.S.C.  603(a).' 

Synopsis  of  XPRM  and  Order 

By  this  NPR>.1  and  Order,  the 
Commission  proposes  to  delete  22.119 
of  the  Rules,  which  prohibits  the 
concurrent  licensing  and  use  of 
transmitters  for  common  carrier  and 
non-common  carrier  purposes.  In  this 
regard,  the  Commission  notes  that 
several  factors  make  it  appropriate  to 
reevaluate  the  §  22.1 19  prohibition  and 
to  propose  deleting  or  modifying  the 
rule.  First,  advances  in  technology,  such 
cs  improved  digital  transmission 
techniques  and  store  and  forward 
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technology,  have  resulted  in 
dramatically  increased  capacity,  thus 
reducing  the  need  for  a  transmitter  to  be 
devoted  on  a  full-time  basis  to  common 
ciirier  uses.  Second,  licensees 
providing  wider-area  sor\'ice  could 
achieve  substantial  economies  of  scale 
by  sharing  transmitters  when  building 
out  a  regional  or  nationwide  svstem 
without  diminishing  the  licensee's 
current  quality  of  scr\  ice.  Third,  the 
Omnibus  Budget  ReconciUation  Act  of 
1993  (1993  Budget  Act)  enacted  bv 
(  ongress  amends  Section  3(n)  and 
Section  332  of  the  Communications  Act 
of  1934  to  create  a  comprehensive 
framework  for  all  mobile  services.  The 
Commission  has  initiated  several 
rulemakings  to  implement  the  provision 
f>f  Section  3(n)  and  332  of  (he  Act,  as 
amended  by  the  1993  Budget  Act. 
Lastly,  increased  competition  in  the 
industrv'  provides  an  assiuance  that 
service  to  existing  customers  will  not 
suffer  from  joint  use  of  transmitters 
when  the  carriers  are  offering  distinct 
services  on  different  frequencies. 
Becau.se  of  these  factors,  the  NPR.M  antl 
Order  tentatively  concludes  that 
permitting  a  single  transmitter  to 
operate  on  both  common  carrier  and 
private  channels  will  cause  no 
(iisruption  or  impairment  of  service  to 
existing  part  22  subscribers. 
Nevertheless,  the  NPRM  and  Order 
seeks  comment  on  whether  the 
proposed  rules  should  be  limitt^d  to 
circumstances  where  the  joint  use  will 
facilitate  the  provision  of  national  and 
or  regional  service  as  an  overly  to  local 
paging  service  or  where  the  part  22 
licensee  is  utilizing  batched  paging. 

Ordering  Clauses 

Accordingly,  it  is  ordered  thai 
pursuant  to  Sections  4(i)  and  303(r)  of 
the  Communications  Act  of  1934.  as 
amended,  47  U.S.C.  154(j).  303(r).  this 
Notice  of  Proposed  Rule  Making  is 
issued. 

List  of  Subjects  in  47  CFR  Part  22 

Conununications  common  carriers. 
R;.dio. 

F  t(ii'r;.!  Com.niur.it  a.ions  Commission. 
William  F.  Calon, 
A  rtiny.  St^retary. 

Adoption  of  Rule  Change 

Title  47  of  the  Code  of  Federal 
Regulations,  part  22.  is  proposed  to  be 
amended  as  follows: 

PART  22— PUBLIC  MOBILE  SERVICE 

1.  The  authority  citation  for  pari  22 
continues  to  read  as  follows: 


Authorit>':  Sections  4  and  303  of  the 
(.nmmunii  ations  Act  of  193-1.  as  amended 
4  7  U.S.C.  154  and  303. 

§  22. 1 1 9    [Removed  and  Reserved] 

2.  Section  22  1 19  is  removed  and 
reser\ed. 

n-R  Do(.  <M-I4f>46  Fili(!  f,-15-<H;  8.45  ..-.t.I 
Billing  code  67i2-oi-m 

47  CFR  Part  73 

[MM  Docket  No.  94-49.  RM-8446J 

Radio  Broadcasting  Services; 
Commerce,  Oklahoma  and  Neosho 
MO 

AGENCY:  Federal  Communications 

(^omimission. 

ACTION:  Proposed  rule. 

SUMMARY:  This  document  requests 
comments  on  a  petition  fded  by  KBTN. 
Inc.  requesting  the  allotment  of  Channel 
259,'\  to  Neosho,  .Missouri,  as  that 
community's  first  local  FM  broadcast 
service.  The  coordinates  for  Channel 
259A  are  36-46-56  ?nd  94-23-17. 
There  is  a  site  restriction  10  kilometers 
((>.2  miles)  south  of  the  conmiunity.  To 
.accommodate  Channel  259A  at  Neosho. 
KBTN,  Inc.  has  also  requested  the 
substitution  of  Channel  282A  for  vacant 
Channel  259A  at  Commerce.  Oklahoma. 
al  coordinates  37-00-24  and  94— J8-54. 
There  is  a  site  restriction  9.4.  kilometers 
(5.9  iiiiles)  northeast  of  the  communilv. 
However,  if  no  interest  is  expressed  iii 
retaining  a  channel  in  Commerce  during 
the  comment  cycle,  the  channel  will  be 
deleted. 

DATES:  Conunents  must  be  filed  on  or 
before  August  1.  1994,  and  reply 
comments  on  or  before  August  16,  1994. 
ADDRESSES:  Federal  Communications 
f  .ommission.  Washington.  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner's  counsel,  as  follows:  )ohn  M 
Pelkey,  Haley,  Bader  &  Potts.  4350 
North  Fairfax  Drive,  suite  900. 
Arlington.  Virginia  22203-1633. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  Srheuerle,  Mass  Media 
Bureau.  (202)  634-6530. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
94-48.  adopted  May  25,  1994,  and 
released  June  10,  1994.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the 
Commission's  Reference  Center  (room 
239).  1919  M  Street,  NW.,  Washington. 
DC.  The  complete  text  of  this  decision 
may  also  be  purchased  from  the 
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Commission's  copy  contractors 
International  Transcript 
rnc,  2100  M  Street.  NW. 
Washington.  DC  20037. 

Provisions  of  the  Regu 
Flexibility  Act  of  1980  do 
this  proceeding. 

Members  of  the  pubhc 
that  from  the  time  a  Notic( 
Rule  Making  is  issued  un 
is  no  longer  subject  to  Conlm 
consideration  or  court  revi 
parte  contacts  are  prohibit 
Commission  proceedings 
one.  which  involve  chann4l 
See  47  CFR  1.1204(b)  for 
governing  permissible  ex 

For  information  regardi 
filing  procedures  for  comn|cnts 
CFR  1.415  and  1.420. 


Services. 
:  uite  140, 
?1 857-3800. 
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List  of  Subjects  in  47  CFR  fart  73 

Radio  broadcasting, 
l-'erlerai  Communications  Conjr.ission 
John  A.  Karousos, 

Acting Chitif.  Allocations Bmilth.  PolUvand 
Hules  Division.  Mass  Media  Bl  reau. 
|FR  Doc.  94-1-1643  Filed  &-15  -94;  8:45  ami 

BILUNG  CODE  6712-01-M 


DEPARTME^^•  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

50  CFR  Part  22 
RIN  1018  AB81 

Eagle  Transportalion  Pern^its  for 
American  Indians  and  Public 
Institutions 
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AGENCY:  Fish  and  Wildlife 

Interior. 

ACTION;  Proposed  rule. 


)er\ice 


SUMMARY:  The  Fish  and  Wi  dlife  Service 

proposes  to  revise  the  gene  al  eagle 

permit  restrictions  apphcal:  le  to 

.American  Indians  and  pu 

institutions.  The  Service 

issue  permits  of  limited  du 

conditions,  for  the 

and  out  of  the  United  State: 

parts,  nests  or  eggs  or  articl 

such  parts,  nests  or  eggs  of 

eagle  {Haliaeetus  leucocepAa!us) 

golden  eagle  [Aquila  chrysc.  etos) 

lawftilly  possessed  by  Amelia: 

^nd  public  institutions. 

The  proposed  regulation 
for  eagle  permits  to  be  issu^ 
transportation  into  and  out 
l.'nited  States  when  the  eag 
religious  significance  or  va 
being  transported  by  a  publ 
for  scientific  or  exhibition 
The  Service  makes  this 
order  to  address  the  concerns 
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have  been  expressed  by  American 
Indians  and  public  institutions  who 
have  sought  the  Service's  permission  for 
the  international  travel  of  lawfully 
possessed  eagle  parts  or  other  articles 
containing  eagle  parts. 
DATES:  Comments  must  be  submitted  on 
or  before  August  15,  1994. 
ADDRESSES:  Comments  and  materials 
concerning  this  proposal  should  be  sent 
to  the  Director.  U.S.  Fish  and  Wildlife 
Service,  P.O.  Box  3247,  Arlington. 
Virginia  22203-3247.  Comments  and 
materials  may  be  hand-delivered  to  the 
U.S.  Fish  and  U'ildlife  Service.  Division 
of  Law  Enforcement,  4401  N.  Fairfax 
Drive,  room  500,  Arlington,  Virginia, 
between  the  hours  of  8  a.m.  and  4  p.m.. 
Monday  through  Friday. 
FOR  FURTHER  INFORMATION  CONTACT: 
Frank  Shoemaker.  Special  Agent  in 
Charge.  Branch  of  Investigations, 
Division  of  Ixw  Enforcement,  Fish  and 
Wildlife  Servi.:e,  U.S.  Department  of 
Interior,  Washington,  DC  20240, 
Telephone  Number  (703)  358-1949 

SUPPLEMENTARY  INFORMATION: 
BACKGROUND 

The  golden  eagle  and  most  notably 
the  bald  eagle  are  proud  symbols  of  our 
nation's  natural  beauty,  our  democratic 
form  of  government  and  our  national 
heritage.  The  bald  eagle  was  selected  by 
the  Continental  Congress  in  1782  as  our 
national  symbol  and  was  given  special 
protection  by  Congress  in  the  Eagle  Act 
of  June  8, 1940.  The  Act  as  originally 
enacted  provides  that  the  Secretary'  of 
Interior  may  permit  the  taking  and 
possession  of  bald  eagle  specimens  for 
the  scientific  or  e.xhibition  purposes  of 
public  museums,  scientific  societies, 
and  zoolooical  parks. 

The  Eagle  Act  was  amended  by 
Congress  on  October  24, 1962  (16  U.S.C. 
668a)  to  include  the  golden  eagle  within 
its  provisions  and  to  permit  the  taking, 
possession,  and  transportation  of  eagle 
specimens  for  the  religious  purposes  of 
Indian  tribes. 

Summary  of  Comments  and 
Information  Received 

On  Thursday,  November  14.  1991.  the 
Service  published  in  the  Federal 
Register  a  Notice  of  Intent  to  Review  50 
CFR  part  22  (56  FR  57872).  In  this 
notice  the  Service  requested  that  all 
interested  parties  submit  wTitten 
comments.  In  response  to  this  request 
the  Service  received  six  comments 
-pertaining  to  50  CFR  part  22.  The 
Service  has  carefully  considered  all 
comments  received  in  response  to  the 
November  14,  1991.  Federal  Register 
notice  in  proposing  these  changes  to 
part  22. 


In  making  this  proposal  the  .Ser\ice 
has  carefully  considered  the 
recommendations  made  by 
commentaries  in  response  to  the  Notice 
of  Intent  to  Review  published  on 
Thursday  November  14.  1991,  Federal 
Register'(56  FR  57872).  The  Ser\ice 
invites  comments  on  this  proposed  rule 
and  on  all  comments  pertaining  to  Part 
22,  summarized  herein,  submitted  in 
response  to  the  Notice  of  Intent  to 
Review. 

Comments  Pertaining  to  Section  22.21. 
Permits  for  Scientific  or  Exhibition 
Purposes 

Several  comments  were  received  on 
the  proposed  revision  of  Section  22.21 
One  recommendation  was  that  §  22.21. 
Permits  for  Scientific  or  Exhibition 
Purposes,  limiting  possession  of  bald  or 
golden  eagles  to  museums,  public 
scientific  societies  and  zooloc^if.Ml  parks, 
should  be  amended  to  allow  ei^ii-s  to  be 
placed  in  private  institutions.  The 
commenter  noted  that  there  has  been  an 
increased  number  of  birds  that  are  for 
various  reasons  non-releasable  and  hard 
to  place  into  public  institutions.  The 
Service  does  not  anticipate  changing  the 
current  regulations  to  allow  for  the 
placement  of  eagles  with  private 
institutions.  The  Service  has  been 
successful  in  placing  non-releasable 
birds  in  public  institutions  in  the  past 
and  expects  the  availability  of  these 
types  of  placements  to  continue.  Public 
institutions  have  been  the  placement  of 
preference  for  such  birds  because  they 
usually  provide  a  greater  opportunity 
for  the  citizens  of  the  United  States  to 
enjoy  the  rare  beauty  cf  these  birds. 

Comments  Pertaining  to  Section  22.22. 
Permits  for  Indian  Religious  Purposes 

One  commenter  requested  that  the 
Service  include  language  within  the 
regulations  that  would  make  it  easier  for 
tribal  members  to  obtain  eagle  feathers. 
The  Service  has  striven  to  make  its 
current  procedures  as  fair  and  equitable 
as  po.ssible  in  light  of  the  limited  supply 
and  the  increasing  demand  for  eagle 
feathers.  The  Service  is  working  with 
the  tribal  entities  to  make  substantive 
changes  in  its  policies. 

Another  recommendation  was  that 
Ser\'ice  procedures  be  revised  to  allow 
.American  Indians  who  find  dead  eagles 
to  have  the  same  eagle  they  found 
returned,  because  of  what  was  termed, 
the  found  eagle's  "spiritual  and 
cultural"  significance  to  individual 
American  Indians.  The  Service 
recognizes  and  has  carefully  considered 
the  concern  raised.  The  Service  is 
presently  reviewing  its  policies  and 
procedures  to  provide  for  this  special 
need  and  allow  American  Indians  to 
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pick  up  and  keep  eagles  found  dead  on 
tribal  lemds.  The  Service  is  also  making 
administrative  changes  to  allocate  more 
resources  to  the  National  Eagle 
Repository  and  to  simplify  the  entire 
eagle  permit  process  for  the  religious 
use  of  American  Indians.  The  Service 
will  continue  to  work  with  tribal 
entities  to  develop  recommendations  to 
enhance  these  initial  efforts. 

Another  recommendation  was  to 
revise  the  applicant  certification 
lequirement  and  permit  issuance 
criteria  set  out  in  §22.22.  The  Service 
has  traditionally  followed,  as  a  matter  of 
policy,  guidelines  established  by  the 
Bureau  of  Indian  Affairs  (Bureau)  in 
reviewing  such  matters.  These  same 
guidelines  are  used  by  the  Bureau  to 
determine  the  status  of  an  individual 
seeking  federal  assistance.  The  Bureau  s 
certification  simply  indicates  that  an 
apphcant  is  a  member  of  a  federally- 
recognized  tribe  in  good  standing.  The 
establishment  of  an  additional  set  of 
guidelines  for  the  sole  purpose  of  the 
allocation  of  eagles  feathers  would  be 
redundant  and  inconsistent  with  the 
equitable  standards  set  out  by  the 
Bureau.  The  Service,  therefore,  will 
continue  to  defer  to  the  Bureau's  criteria 
and  anticipates  no  changes  in  the 
current  certification  requirements. 

A  recommendation  was  also  made  to 
include  language  allowing  tribal 
members  who  lack  proper  paperwork  to 
prove  that  they  have  permission  from 
the  Service  to  possess  eagle  feathers. 
Under  current  regulations,  bald  eagle 
parts,  nests,  or  eggs  lawfully  acquired 
prior  to  June  8. 1940,  and  golden  eagles 
parts,  nests  or  eggs  lawfully  acquired 
prior  to  October  24,  1962.  may  be 
possessed,  or  transported  within  the 
United  States  without  a  Federal  permit. 
Except  for  the  above  stated  exceptions, 
a  valid  permit  for  American  Indian 
religious  purposes  is  required.  No 
change  in  these  provisions  are 
anticipated  at  this  time. 

Comments  Pertaining  to  Section  22.23. 
Permits  to  Take  Depredating  Eagles 

Another  recommendation  relating  to 
part  22  was  the  suggestion  that  the 
Service  should  include  within  the 
current  issuance  criteria  required  for 
Permits  to  take  depredating  eagles,  in 
§  22.23(a).  an  additional  permit  criteria 
requiring  the  applicant  to  provide 
documentation  of  other  methods  that 
were  attempted  to  reduce  depredations. 
The  Service  anticipates  no  changes  in 
the  permit  criteria  for  permits  to  take 
depredating  eagles  at  this  time.  The 
Service  considers  the  factual  inquirj- 
already  required  under  existing 
application  criteria  to  be  sufficient  to 


assure  the  continued  protection  of  wild 
eagle  populations. 

Comments  were  also  received  on  the 
subject  of  the  use  of  eagles  in  falconry. 
Specific  comments  were  that  the  Service 
should  relax  and  simplify  the 
requirem.enfs  necessary  for  obtaining 
permits  for  golden  eagles  used  in 
falconry  for  falconers  who  want  to  fly 
eagles.  The  Service  considers  current 
permit  requirements  as  generally 
necessary  and  proper  in  order  to  assure 
the  safety  and  welfare  of  both  the  eagle 
and  the  falconer.  In  the  Service's 
considered  view,  ariy  relaxation  of  these 
standards  to  allow  other  than  master 
class  falconers  to  possess  p&ldfn  eagles 
for  falconry  could  be  detr:ir,<  ntal  to  the 
bird  and  the  handler.  Therefore,  no 
changes  to  this  effect  are  anticipate  d 
within  the  regulation  at  this  timp. 

Another  commenter  recommended 
that  eagles  taken  under  permits, 
pursuant  to  §  22.23(b)(3),  Permits  to  take 
depredating  eagles,  should  be  made 
available  for  scientific  purposes, 
including  deposition  in  a  museum.  In 
the  Service's  experience,  the  demand  for 
eagles  and  eagle  parts  by  American 
Indians  is  greater  than  the  supplv.  The 
Service,  therefore,  has  an  obligation  to 
fulfill  the  religious  needs  of  the 
American  Indian  before  alternative 
depositions  are  considered.  Therefore, 
the  Service  does  not  anticipate  making 
any  changes  at  this  time. 

Need  for  Proposed  Rulemaking 

The  Fish  and  Wildlife  Service   • 
proposes  to  amend  the  regulations 
restricting  the  issuance  of  eagle  permits, 
in  order  to  respond  to  the  particular 
needs  of  American  Indians  and  public 
institutions.  In  order  to  assist  the 
legitimate  needs  of  American  Indians 
and  public  institutions  for  bald  or 
golden  eagle  feathers  and  other  parts, 
the  Service  currently  provides  for  the 
issuance  of  permits  "to  American  Indians 
and  public  institutions  to  possess  bald 
and  golden  eagle  feathers  or  parts. 
Under  the  permit  system  the  possession 
and  transportation  within  the  United 
States  of  eagle  feathers  and  parts  is 
I'^gal,  but  they  may  not  be  imported, 
exported  purchased,  sold,  traded, 
bartered  or  offered  for  purchase,  sale, 
trade  or  barter.  The  Service  has 
established  an  eagle  repository  for  eagle 
parts  at  the  Clark  R.  Bavin  National  Fish 
and  Wildlife  Forensic  Laboratory  in 
Ashland,  Oregon,  where  American 
Indians  through  the  permit  process  ma^ 
lawfully  obtain  feathers  and  other  parts, 
nests  or  eggs  of  eagles. 

American  Indians  and  representatives 
of  public  institutions  in  the  past  have 
sought  the  Service's  permission  to  travel 
iiifKrnalionally  with  their  lawfully 


possessed  bald  or  golden  eagle  feathers, 
parts,  eggs,  nests  or  other  articles  which 
may  contain  eagle  parts.  A  change  in  the 
permit  requirements  was  necesr.itatpd 
because  the  regulations,  as  they 
currently  exist,  do  not  authorize  the 
transportation  into  or  out  of  the  United 
States  of  religiously  significant  bald  or 
golden  eagle  parts  or  articles  containing 
such  parts,  nests  or  eggs  by  American 
Indians,  or  the  transportation  into  or  out 
of  the  United  States  or  bald  or  golden 
eagle  parts  or  articles  containing  such 
parts,  nests  or  eggs  for  scientific  or 
exhibition  purposes.  The  Service, 
therefore,  proposes  to  make 
accommodations  for  the  refigious  needs 
of  the  American  Indian  community  and 
for  public  institutions  by  making 
changes  in  the  eagle  permit  regulations 
that  generally  prohibit  all  imports  and 
exports  of  eagle  partr.  nests  cr  eggs  and 
do  not  differentiate  between 
transportation  within  and  transportation 
outside  the  United  States. 

The  Service  proposes  to  amend  the 
regulations  to  provide  for  the  issuance 
of  eagle  permits  when  the  parts  are 
lawfully  possessed  by  American  Indians 
and  public  institutions  for  the 
transportation  into  and  out  of  the 
United  States.  The  intent  or  the  end 
result  of  the  transportation  into  and  out 
of  the  United  Stales  by  American 
Indians  and  public  institutions  shall  not 
be,  under  any  circumstance,  for  the 
purchase,  sale,  barter  or  trade  of  bald 
eagle  or  golden  eagle  parts,  nests  or 

The  Service  proposes  to  provide  that 
eagle  permits  of  limited  duration  mav  bf 
issued  under  substantially  the  same 
general  requirements  and  conditions 
applicable  to  the  domestic  possession 
and  transportation  of  such  articles  by 
American  Indians  and  public 
institutions.  The  Service  hopes  that  this 
revision  of  the  regulation  will  facilitate 
the  international  travel  of  American 
Indians  and  represnntatives  of  public 
institutions.  The  Service  believes  that  it 
can  serve  its  mandate  to  protect  and 
preserve  the  viability  of  bald  eagle  or 
golden  eagle  populations  and  at  the 
same  time  provided  for  a  reasondblc  and 
proper  balance  of  regulations  which 
address  the  legitimate  needs  of  the 
American  Indian  community  and  public 
institutions.  In  addition  to  the  above 
changes,  several  references  within  the 
Sections  have  been  updated  or  more 
clearlv  stated. 


Required  Determinations 

Note.  This  rale  was  not  suhjeri  to  Office  lA 
Msnagemenl  and  Budget  (O.MB)  review 
under  Executive  Order  12866.  The 
Department  of  the  Inferior  (Department) 
M-.-tirii's  that  this  proposed  rule  will  not  h;i\e 
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d  signiricunt  effect  on  a  substani  ial  number 
of  small  entities  under  the  Regu  atory 
Flexibility  Act  (5  U.S.C.  601  et  <  sq.).  This 
action  is  not  expected  to  have  si  ?nificant 
taking  implications,  as  per  Exet  itlve  Order 
12630.  The  only  effect  of  this  ra  e  will  be  tc. 
make  it  easier  for  American  Ind  ans  and 
public  institutions  to  travel  or  n  ove 
'nternatioriaily  with  lawfully  pc  =sessed 
articles  containing  bald  or  goldt'  i  eagle  parts. 
This  proposed  rule  does  not  coif  <iin  any 
additional  intonnation  coilectic 
'■equirements,  beyond  those  app 
OMB  approval  Number  lOlS^K 
would  require  the  approval  oft 
Manaj4«ment  and  Budget  under 
Paperwork  Reduction  Act.  (44 
scxi).  This  action  does  not  cont.-i 
federalism  impacts  as  described 
Order  12612.  These  proposed  c 
ref;jlations  in  Part  22  are  reguia 
enforcement  actions  which  a.^e  i 
f  atL-gorical  exclusion  froin  Natic 
En\  ironmental  Policy  Act  proce  i 
=J!S  Departmental  Manual.  An  E 
.Action  Memorandum  is  on  file 
Fish  and  Wildlife  Ser\  ice  Office 
VirjJnia.  The  determination  has 
pursuant  to  Section  7  of  the  En 
Species  Act  that  the  proposed  i 
22  will  not  effect  a  federallv  lis 


httl 


I 


f"ivjl  lustice  Reform — Execu  ive  Order 
12778 

In  revising  these  regu latin;  s  the 
S»?rvice  has  made  every  reast  nable  effort 
in  formulating  these  proposa  .s  to  ensure 
that  these  regulations 

{.'\)  Have  no  preemptive  ef  t.tts  upon 
other  regulations  not  being  n 
herein 

(B)  The  major  effects  upon  Federal 
regulations  is  to  provide  eagl 
for  the  transportation  into  an 
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vised 


i  permits 
1  out  of  the 
United  States  with  lawfully  (  btained 
bald  and  golden  eagle  pans,   lests,  and 
eggs,  for  American  Indian  trite  religious 
use  and  public  institutions  f(  r  scicntifif: 
and  exhibition  purposes. 

(C)  The  standards  proposec  in  this 
proposed  revision  are  intend  d  to 
articulate  a  precise  and  unde  standabli' 
criterion  of  what  transportati  m  into  and 
out  of  the  United  States  is  be  ng 
regulated  and  how  the  affectt  d  interests 
may  confonn  their  activities  i  nd  comply 
with  applicable  eagle  permit 
regulations.  This  standard  wi  1  promote 
regulatory  simplification  and  burden 
reduction  upon  affwted  inter  »sts  bv 
providing  notice: 

(1)  That  members  of  Amer;  an  Indian 
tribes  and  public  institutions  may  now 
take  their  law-fully  obtained  e  agle  parts, 
nests,  eggs,  or  i'ems  containii  g  such 
with  them  when  they  travel  t  utside  the 
territory  of  the  United  States: 

(2)  That,  a  Service  eagle  pe  mit  is 
required  in  order  to  transport  eagle 
parts,  nests,  or  eggs  into  or  oi  f  of  the 
i  iiited  States. 


(3)  That  the  Service  will  issue  such 
permits  under  specified  permit 
"Issuance  criteria"  stated  in  50  CFR 
22.22(c); 

(4)  That  permits  for  the  transportation 
t)f  eagle  parts,  nests,  or  eggs  into  and  out 
of  the  United  States  will  be  of  certain 
and  limited  duration;  and 

[rt]  That  the  import,  e.\port  purchase, 
sale,  barter,  or  trade,  of  eagle  parts, 
nests,  or  eggs  shall  remain  prohibited  by 
regulation. 

(D)  These  proposed  changes  to  the 
regulations  in  title  50  CFR  part  22  are 
intended  to  have  no  rctiuactive  effect 
directly  or  indirectly. 

(E)  The  Service  Administrative 
procedures  i<.-  permit  application, 
issuance,  revocation,  denial,  and  appeal 
are  set  out  in  title  50  CFR  part  13.  No  ' 
additional  Administrative  procedures 
are  anticipated  for  exhaustion  of 
remedies. 

(F)  All  kev  terms  have  been  defined 
within  the  CFR. 

Author  » 

T"he  originator  of  this  proposed  n:!e  is  Law 
Enforcement  Specialist  Paul  McCowan. 
Division  of  Law  Enforcement,  U.S.  Fish  and 
Wildlife  Service.  Washington.  DC. 

List  of  Subjects  in  50  CFR  Part  22 

Exports.  Imports,  Reporting  and 
recordkeeping  requirements. 
Transportation,  Wildlife. 

Regulation  Promulgation 

For  the  reasons  set  out  in  t!ie 
preamble,  title  50,  chapter  I. 
subschapter  B  of  the  Code  of  Federal 
Regulations  is  proposed  to  be  amended 
as  set  forth  below. 

PART  22 — [AMENDED] 

1   The  authority  citation  for  part  22 
continues  to  read  as  follows:  I 

Authority:  See.  Eagin  Protection  An  of 
lur.e  8.  1940,  Chapter  278,  .54  Stat.  251;  Pul). 
L.  87-884.  76  St-at.  1246:  sec  2.  Pub.  L.  92- 
=515.  86  Stat  1065:  sec  9.  Pub.  L.  9.i-6i6.  92 
Stat.  3114  (16  U.S.C.  668a). 

2.  Section  22.1  is  revi.sed  to  read  as 
follows: 

§  22.1     Purposes  of  regulations. 

The  regulations  contained  in  this  Part 
govern  the  taking  possession, 
transportcttion Within  tlie  United  States 
of  bald  and  golden  eagles  for  scientific, 
educational,  depredation  control 
purposes  and  for  the  religious  purposes 
of  Indian  tribes,  and  the  transportation 
into  and  out  of  the  United  States  under 
permit  of  bald  and  golden  eagles  for 
scientific,  educational,  and  Indian 
religious  purposes.  The  import,  export, 
purchase,  sale,  or  barter  of  bald  or 
golden  eagles,  their  parts,  nests,  or  eggs 


is  not  permitted  by  any  regulation  of 
this  subchapter  B. 

3.  Section  22.2  is  amended  by  revising 
paragraph  (a)  to  read  as  follows: 

§  22.2    Scope  of  regulations. 

(a)  Bald  eagles,  alive  or  dviid.  or  their 
parts,  nests,  or  eggs  lawfully  acquired 
prior  to  Jime  8,  1940.  and  golden  eagles, 
alive  or  dead,  or  their  parts,  nests,  or 
eggs  lawfully  acquired  prior  to  October 
24,  1962.  may  be  possessed,  or 
transported  within  the  United  Stales 
without  a  Federal  permit,  but  mav  not 
be  transported  into  or  out  of  the  United 
States,  imported,  exported,  purchased 
sold,  traded,  bartered,  o.--  offered  tur 
purchase,  sale,  trade,  or  barter,  iiid  all 
shipments  containing  such  birds,  parts, 
nests,  or  eggs  must  be  marked  as 
provided  by  16  U.S.C.  3372(b)  and 
§  14.81  of  this  chapter:  Provided,  That 
no  exemption  from  any  statute  or 
regulation  shall  accnie  to  any  offspring 
of  such  birds. 

•  •        »         «       ■  • 

4.  Section  22.3  is  amended  by  adding 
in  alphabetical  order  definitions  for 
"export."  "import,"  and  "transportation 
into  and  out  of  the  United  States"  ff) 
read  as  follows: 

§22.3    Definitions. 

•  *         *         •         • 

Export  for  the  purpose  of  this  Part 
docs  not  include  the  transportation  out 
of  the  United  States  pursuant  to  a  valid 
transportation  permit. 

***** 

Import  for  the  purpost;  of  this  Part 
does  not  include  the  transportation  of 
eagle  parts  into  the  United  States 
pursuant  to  a  valid  transportation 
permit. 

•  *        *         •         » 

Transportation  into  or  out  oftlw  ■ 
United  States  means  that  Uie  item  or 
items  being  transported  into  or  out  of 
the  United  States  do  not  change 
ownership  at  any  time,  they  are  not 
transferred  from  one  person  to  another 
in  the  pursuit  of  gain  or  profit,  and  are 
being  transported  into  or  out  of  the 
United  States  for  Indian  religious 
purposes,  or  scientific  or  exhibition 
purpbs"es. 

§22.11    [Amended] 

5.  Section  22.11  is  amended  bv 
removing  the  term  "[Aquilachrysaetos]" 
and  adding  in  its  place  "[Aquila 
chrysaetos)"  every  where' it  appears 

6.  Section  22.12  is  revised  to  read  as 
follows: 

§22.12    General  restrictions. 

No  person  shall  sell,  purchase,  barter, 
trade  or  offer  for  sale,  purchase,  barter 
or  trade,  expoil  or  import,  at  any  time 


or  in  any  manner,  any  bald  eagle 
(HaUaeetus  leucocephalus),  or  any 
golden  eagle  Aquila  chrysaetos).  or  the 
parts,  nests  ,  or  eggs  of  such  birds,  and 
no  permit  will  be  issued  to  authorize 
such  acts.  Permits  may  be  issued 
pursuant  to  the  provision  of  this  part 
and  parts  13, 17.  21  and  23  of  this 
chapter,  however,  to  allow  the 
transportation  into  and  out  of  the 
United  States  of  lawfully  possessed 
parts,  nests  or  eggs  of  such  birds  for 
Indian  rehgious  purposes,  or  for 
scientific  or  exhibition  purposes,  subject 
to  the  conditions  of  the  permit. 

7.  Section  22.21  is  amended  by 
revising  the  introductory  text  to  the 
Section,  paragraph  (a)  introductory  text, 
paragraph  (b),  and  paragraph  (c) 
introductory  text,  to  read  as  follows: 

§  22.21    Permits  (or  scientific  or  exhibition 
purposes. 

The  Director  may.  upon  receipt  of  an 
application  and  in  accordance  with  the 
issuance  criteria  of  this  Section,  issue  a 
permit  authorizing  taking,  possession, 
transportation  within  the  United  States, 
or  transportation  into  and  out  of  the 
United  States  of  bald  eagles  or  golden 
eagles,  or  their  parts,  nests,  or  eggs  for 
the  scientific  or  exhibition  purposes  of 
public  museums,  public  scientific 
societies,  or  public  zoological  parks. 

(a)  Application  procedure. 
Applications  for  permits  to  take, 
possess,  transport  within  the  United 
States,  or  transport  into  and  out  of  the 
United  States  bald  or  golden  eagles, 
their  parts,  nets  or  eggs  for  scientific  or 
exhibition  purposes  shall  be  submitted 
to  the  appropriate  Assistant  Regional 
Director— Law  Enforcement  (See: 
§  13.11(h)  of  this  chapter).  Each  such 
application  must  contain  the  general 
information  and  certification  required 
by  §  13.12(a)  of  this  chapter  plus  the 
following  information: 
*        •        *        *        » 

(b)  Additional  permit  conditions.  In 
addition  to  the  general  conditions  set 
forth  in  Part  13  of  this  chapter,  permits 
to  take,  possess,  transport  within  the 
United  States,  or  transport  into  and  out 
of  the  United  States  bald  or  golden 
eagles  for  scientific  or  exhibition 
purposes,  shall  be  subject  to  the 
following  condition:  In  addition  to  any 
reporting  requirement  set  forth  in  the 
permit,  the  permittee  shall  submit  a 
report  of  activities  conducted  under  the 
permit  to  the  Assistant  Regional 
Director— Law  Enforcement  within  30 


days  after  expiration  of  the  permit, 
(c)  Issuance  criteria.  The  Director 
shall  conduct  an  investigation  and  not 
issue  a  permit  to  take,  possess,  transport 
within  the  United  States,  or  transport 
into  and  out  of  the  United  States  bald 


or  golden  eagles  for  scientific  or 
exhibition  purposes  unless  he  has 
determined  that  such  taking,  possession, 
or  transportation  is  compatible  with  the 
preservation  of  the  bald  or  golden  eagle. 
In  making  such  determination,  the 
Director  shall  consider,  among  other 
criteria,  the  following: 
♦        »        »        *        « 

8.  Section  22.22  is  amended  by 
revising  the  introductory  text  to  the 
Section,  paragraph  (a)  introductory  text, 
paragraph  (a)(5),  paragraph  (h) 
introductory  text,  paragraph  (b)(2), 
paragraph  (c)  introductory  texi  and 
paragraph  (d)  to  read  as  follows: 

§  22.22    Permits  (or  Indian  religious 
purposes. 

The  Director  may,  upon  receipt  of  an 
application  and  in  accordance  with  the 
issuance  criteria  of  this  Section,  issue  a 
permit  authorizing  the  taking, 
possession,  transportation  within  the 
United  States,  and  transportation  into 
and  out  of  the  United  States,  of  bald  or 
golden  eagles,  or  their  parts,  nets,  or 
eggs  for  the  religious  use  of  Indians. 

(a)  Application  procedure. 
Applications  for  permits  to  take, 
possess,  transport  within  the  United 
States,  and  transport  into  and  out  of  the 
United  States  bald  or  golden  eagles, 
their  parts,  nests,  or  eggs  for  the 
religious  use  of  Indians  shall  bo 
submitted  to  the  appropriate  Assistant 
Regional  Director— Law  Enforcement 
(See:  §13. 11(b)  of  this  chapter).  Only 
applications  fi-om  individual  Indians 
will  be  accepted.  Each  such  applicatton 
must  contain  the  general  information 
and  certification  required  by  §  13.12(b) 
of  this  chapter  plus  the  following 
additional  information: 

•  •        »        *        * 

(5)  Applicant  must  attach  a  certificate 
from  the  Bureau  of  Indian  Affairs  that 
the  applicant  is  a  member  of  an  Indian 
tribe  listed  in  the  Federal  Register  notice 
published  in  accordance  with  25  CFR 
83.6(b). 

*  *         »         *         • 

(b)  Additional  permit  conditions.  In 
addition  to  the  general  conditions  set 
forth  in  part  13  of  this  chapter,  permits 
to  take,  possess,  transport  within  the 
United  States,  and  transport  into  and 
out  of  the  United  States  bald  or  golden 
eagles,  their  parts,  nests  or  eggs,  for  the 
religious  use  of  Indians  shall  be  subject 
to  the  following  conditions: 


(2)  Permittees  shall  make  such  reports 
or  submit  inventories  of  eagle  feathers 
or  parts  on  hand  as  may  be  requested  by 
the  Assistant  Regional  Director— Law 
Enforcement. 


(c)  Issuance  criteria.  The  Director 
shall  conduct  an  investigation  and  not 
issue  a  permit  to  take,  possess,  and 
transport  within  the  United  States,  and 
transport  into  and  out  of  the  United 
States  bald  or  golden  eagles,  their  parts, 
nests  or  eggs,  for  die  religious  use  of 
Indians  unless  he  has  determined  that 
such  taking,  possession,  and 
transportction  is  compatible  with  the 
preservation  of  the  bald  or  golden  eagle. 
In  making  such  determination,  the 
Director  shall  consider,  among  other 
criteria,  the  following: 
»        *        •        *        * 

(d)  Tenure  of  permits.  Any  permit 
issued  pursuant  to  this  Section  under 
which  the  applicant  is  authorized  to 
take  eagles  shall  be  valid  during  the 
period  specified  on  the  face  thertn^ 
which  shall  in  no  case  be  longej^an  1 
year  from  the  date  of  issue.  Any  permit 
issued  pursuant  to  this  Part  which 
authorizes  the  permittee  to  transport 
within  the  United  States  and  possess 
eagles  or  their  parts  shall  be  valid  for 
the  life  of  the  permittee  unless  sooner 
revoked.  Any  permit  issued  pursuant  to 
this  Part  which  authorizes  the  permittee 
to  transport  into  or  out  of  the  United 
States  eagle  parts  shall  be  valid  for  a 
period  of  30  days  or  the  date  designated 
on  the  face  of  the  permit  unless 
amended  or  revoked. 

9.  Section  22.23  is  amended  bv    . 
revising  paragraph  (a)  introductory  text, 
and  paragraph  (b)(4)  to  read  as  follows: 

§  22.23    Permits  to  take  depreddting 

eagles. 

*        •        •        •        » 

(a)  Application  procedure. 
Applications  for  permits  to  take 
depredating  bald  or  golden  eagles  shall 
be  submitted  to  the  appropriate 
Assistant  Regional  Director— Law 
Enforcement  (See  §  13.11(b)  of  this 
chapter).  Each  such  application  must 
contain  the  general  information  and 
certification  required  by  §  13.12(a)  of 
this  chapter  plus  the  following 
additional  information: 

•  •        »        •        • 

(b)  •   •   • 
(4)  In  addition  to  any  reporting 

requirement  sot  forth  in  the  permit,  the 
permittee  shall  submit  a  report  of 
activities  conducted  under  the  permit  to 
the  Assistant  Regional  Director— Law 
Enfoicement  within  10  days  following 
completion  of  the  taking  operations  or 
the  expiration  of  the  permit  whichever 
occurs  first. 

•  •        *        «        . 

10.  Section  22.25  is  amended  by 
revising  paragraph  (a)  introductory-  text 
to  read  as  follows: 
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SUMMARY:  NMFS  prop( 
rnxlificalions  to  NOA.\ 
Fisbfries  Certificate  of 
aild.v  ;hat  form  to  also 
Tuna  Sidtistical  Docun 
proposes  amendments  U 
governing  the  Atlantic  a 
bluehn  tuna  fisheries  to 
appropriately  completer 
as  a  condition  for  iir.por 
export  of  fresh  or  frozen 
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submission  of  a  biweekl 
exports  of  Pacific  bluefii 
permitted  dealers;  and  a 
iflentification  tag  to  fresl 
individually  frozen  Paci 
sold  for  export. 
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I'nited  States  to  assist 
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Atlantic  Tunas  (ICCAT) 
for  all  blupfin  tuna  enter 
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coriwnerce  or  international  trade  and 
would  bring  the  United  States  into 
coniphance  with  the  1992 
recommendation  of  ICCAT  and  the 
Atlantic  Tunas  Convention  Act  (ATC;A). 
DATES:  Comments  are  invited  and  must 
be  received  by  July  18,  1994. 
ADDRESSES:  Comments  on  the  proposed 
revisions  to  NOAA  Form  370  and  on  the 
proposed  rule  should  be  sent  to,  and 
copies  of  supporting  documents, 
including  an  Environmental  Assessment 
and  Regulatory  Impact  Review,  are 
available  froiQ.  Richard  H.  Schaefer. 
A  Fisheries 
Management  (F/CM). 
NMF.S.  1315  East-West  Highway.  Silver 
Spring.  MD  20910.  NOAA  Form  370,  as 
proposed  to  be  revised,  bluefin  tuna 
dealer  permit  application,  biweekly 
bluefin  tuna  dealer  report,  and  tuna 
identification  tags  may  be  obtained  from 
N.MFS.  Northeast  Region,  Fisheries 
Management  Division,  1  Blackburn 
Drive,  Gloucester.  M.\  01930-2298.  or 
NMFS.  Southwest  Region,  Fisheries 
Management  Division,  501  VV.  Oiean 
Blvd.  Suite  4200.  Long  Beach.  CA 
90802-4213. 

FOR  FURTHER  INFORMATION  CONTACT: 
Richard  B.  Stone,  301-713-2347;  Kevin 
B.  Foster.  ,">08-281-92b0;  or  Patricia  J 
Donley, 310-980-4033. 
SUPPLEMENTARY  INFORMATION:  The 
.Atlantic  tima  fisheries  are  managed 
under  regulations  at  50  CFR  part  28.'3 
issued  under  the  authority  of  ATCA 
ATC.A  authorizes  the  Secretary  of 
Conmierce  (Secretary)  to  implement 
regylaUons  as  may  be  necessary  to  carry 
out  the  recommendations  of  ICCAT  The 
authority  to  implement  ICCAT 
roconmiendations  has  been  delegat(-d 
from  the  Secretary  to  the  Assistant 
Administrator  for  Fisheries,  NOAA 
(AA) 

Purpose 

Parties  to  the  Eighth  SpwJal  Meeting 
of  ICCAT  held  in  Madrid,  Spain,  on 
November  8-12. 1992,  adopted  a 
reconmiendation  to  implement  a 
statistical  documentation  program  to 
collect  more  complete  information  on 
the  catch  of,  and  trade  in,  Atlantic 
bluefin  tuna.  That  recommendation, 
which  this  proposed  nile  would 
implement,  requires  Contracting  Parties 
to  implement  a  statistical 
documentation  program  whereby  any 
bluefin  tuna  imported  into  the  territory 
of  a  Contracting  Party  or  at  the  first 
entry  into  a  regional  economic 
organization  must  be  accompanied  by 
an  appropriately  completed  BSD.  The 
ICCAT  recommendation  is  based  on  th»; 
need  to  improve  the  reliability  of 
-.latistical  information  on  worldwide 


harvests  of  bluefin  tuna,  particularly 
western  Atlantic  bluefin  tuna,  which  i . 
an  overexploited  stock. 

Without  statistical  documenlafioi  ,i:i 
differentiation  with  respect  to  oc»;:m 
area  of  catch,  ICCAT  cannot  deten.iic.tr 
the  total  harvest  of  Atlantic  bluefin 
tuna.  While  the  primary  market  for 
bluefin  tuna  is.Japan,  which  is  a 
member  country  of  ICCAT.  the  origin   if 
all  bluefin  tuna  on  the  international 
market  cannot  be  ascertained  without 
documentation  of  the  flag  state  of 
harvesting  vessels  and  ocean  areas  of 
catch.  Some  vessels  that  harvest  bluefin 
tuna  are  registered  to  nations  not 
affiliated  with  ICCAT  and  are  not 
subject  to  ICCAT  quota  constraints; 
some  of  these  nations  have  difficulty  in 
obtaining  information  on  the  catches  of 
vessels  under  their  flag  and  therefore  do 
not  report  catches  to  ICCAT. 

The  documentation  requirement 
would  facilitate  accounting  for  all  fresh 
or  frozen  shipments  of  bluefin  tuna  into 
lapan  and  other  ICCAT  countries,  by 
both  member  and  non-member  ICCAT 
countries.  This  information  would  be 
used  by  ICCAT  for  Atlantic  bluefin  tuna 
stock  assessments,  to  develop 
management  policies,  and  to  ht.'lp 
determine  compliance  with  its 
conservation  program  for  .Mhmtic 
bluefin  tima. 

In  addition  to  the  proposed  BSD 
requirement.  NMFS  proposes  to  require 
a  I'ederal  permit  for  each  dealer  who 
exports  Pacific  bluefin  tuna.  NMFS  also 
proposes  to  require  these  dealers  to 
complete  a  biweekly  report  on  bluefin 
tuna  exports  and  to  affix  a  tag  on  all 
fresh  or  individually  frozen  Pacific 
bluefin  tuna  sold  for  export.  When 
combined  with  the  existing  permitting 
and  reporting  requirements  for  Atlantic 
bluefin  tuna  dealers,  this  would  give 
NMFS  the  ability  to  track  all  bluefin 
tuna  shipments  imported  into,  exportfid. 
or  re-exported  from  the  United  States. 

N.MFS  has  determined  that  these 
additional  requirements  would  bring  tht" 
United  States  into  compliance  with  the 
1992  ICCAT  recommendation  that  all 
bluefin  tuna  (Atlantic  and  Pacific) 
imported  ijito  ICCAT  countries  be 
required  to  be  accompanied  by  a  BSD. 
ICCAT  has  determined  that  inclusion  of 
Pacific  bluefin  is  necessary  due  to  the 
similarity  of  appearance  of  the  two 
subspecies.  Without  Pacific  bluefin  tuna 
dealer  permits,  bi-weekly  reports  aiui 
tags  for  exports,  the  United  States  could 
not  assure  compliance  with  the 
documentation  requirement  for  Paciific 
bluefin. 

Bluefin  Tuna  Statistical  Document 

The  proposed  rule  woidd  require  a 
completed,  approved  BSD  as  a 
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condition  for  the  import,  export,  or  re- 
export of  all  bluefin  tuna  shipments  into 
or  from  the  United  States.  The  BSD 
would  be  required  to  accompany  each 
fresh  or  frozen  shipment  along  with 
other  shipping  documentation 
ordinarily  required  for  international 
trade.  Consistent  with  the  ICCAT 
recommendation  and  subsequent 
agreements  with  Japan  and  Canada,  the 
BSD  would  be  required  for  all  bluefin 
tuna  beginning  June  1,  1994. 

The  BSD  would  be  required  for  all 
fresh  or  frozen  bluefin  tuna  products 
that  are  exported  from  or  imported  into 
the  United  States  and  identified  by 
H.irmonizfd  Tariff  Schedule  (HTS) 
nujnbers  for  fresh  or  chilled  bluefin 
tuna,  e.xcluding  fillets  and  other  fish 
meat— 0302.30,00.20;  and  frozen  bluefin 
(i::ia,  excluding  fillets — 0303.49.00.20.    . 


\  aiidation 


Contents  of  Document 

NMFS  proposes  to  modify  the  FCO 
(NOA.'K  Form  370)  so  that  it  can  also 
serve  as  the  BSD.  Interested  persons 
may  obtain  copies  of  the  proposed 
combined  form  from  NMFS  (see 
ADDRESSES). 

In  order  to  be  consiiiered 
appropriately  completed,  the  approve<l 
BSD  accompanying  each  shipment 
would  have  to  provide  all  of  the 
required  information  indicated  in  the 
proposed  regulatory  text  for  §  285.202 
and  be  certified  by  the  exporter, 
importer,  and  government  official,  as 
applicable. 


The  completed,  approved  B.SD  would 
have  to  be  validated  by  a  responsible 
government  official  of  the  countrv 
whose  flag  vessel  harvested  the  tuna 
regardless  of  where  the  bluefin  tuna  is 
first  landed,  unless  the  AA  waives  the 
validation  requirement  for  that  country 
because  the  AA  finds,  based  on 
information  from  ICCAT.  that;  (1)  Ail 
fresh  or  individually  frozen  bluefin  tuna 
available  for  sale  from  that  cfiimtr>-  are 
tagged,  or  included  in  an  K;C:aT-  " 
accepted  logbook  or  ICCAT- accepted 
information  retrieval  system;  (2)  all 
information  relating  to  the  lag,  the 
ICCAT-accepted  logbook,  or  the  fCCA  [  - 
.!;.cepted  information  retrieval  system  i.s 
compiled  by  the  government  of  tiiat 
country  and  includes  the  name  of  the 
•    country  issuing  the  docume.-it,  the  na;;i.; 
of  the  exporter  and  the  imp.;-;er,  the 
name  of  the  harvesting  ves.'^el  and  the 
iuea  of  harvest,  the  gear  utilized,  the 
type  of  product  and  total  weight,  and 
the  point  of  export;  and  (.^)  the  compilfd 
information  is  provided  in  a  timely 
fashion  to  ICCAT.  Validation 
nsquirements  would  be  waived  for  all 
but  bulk-frozen  shipments  upon 
publication  in  the  Federal  Register  of  a 
finding  and  waiver  by  the  AA. 

.Dolphin-Safe  Tuna  Designation 

/     Under  the  Marine  Mammal  Protection 
and  International  Dolphin  Conservation 
Acts  and  their  implementing 
regulations,  only  dolphin-safe  tuna  may 


Exhibit  1  .—Requirements  for  the  Proposed  Revised  NOAA  Form  370 


be  purchased,  sold,  transported,  or 
shipped  in  the  United  States  after  June 
1. 1994  (16  U.S.C.  1417).  All  shipments 
of  tuna  and  tuna  products,  except  fresh 
tuna,  from  all  countries  must  be 
accompanied  by  an  appropriately 
completed  FCO  (NOAA  Form  370).  As 
proposed  to  be  revised,  NOAA  Form 
370  would  serve  as  an  FCO/BSD  and 
appropriately  completing  the  form 
would  satisfy  both  FCO  n^quirements 
and,  if  bluefin  tuna,  BSD  requirements. 

All  fresh  tuna  and  other  fresh  fish 
products  are  presumed  to  bo  captured 
by  dolphin-safe  methods  and  do  ncl 
require  an  appropriately  completed  FCO 
(NOAA  Form  370)  for  lawful 
importation  to  the  United  States.  I;i 
addition,  imports  of  certain  fish  and  fish 
products  other  than  tuna,  except  fresh 
fish,  as  specified  at  50  CFR  2Hj.24{(.), 
from  countries  having  registered  vcs.m  Is 
that  use  large-scale  driftnets  (no 
countries  so  designated  at  this  tini<)« 
must  be  accompanied  by  tn 
appropriately  completed  FCO  (NOAA 
Form  370).  Although  an  FCO  is  not 
required  for  fresh  tuna  or  any  other 
fresh  fish  products,  under  the  proposed 
rule  an  appropriately  completed  BhD 
(NOAA  Form  370  as  propo,sed  to  b,- 
revised)  would  be  required  for  ail 
bluefin  tur.a,  fresh  or  frozen,  that  eulirs 
or  exits  the  United  States.  Exhibit  1 
below  summarizes  when  a  coinplet<!<l 
FCO  or  BSD,  that  is.  an  apprciprial«^!y 
completed  NOAA  Form  370,  as 
proposed  to  b«;  revised,  is  required. 


Product  form 


Fresh  . 
Frozen 


Canned 


Any  norv-fresti  form  latieted  "Dol- 
phin-Safe". 


Bluefin  tuna 

tiTports— BSD;  Exports— BSD 

imports— BSD.'FCO;  Exports- 
BSD. 

^k)  HTS  code  for  canned  bluefin; 
requirements  for  other  tunas 
apply. 

Expo.is— FCO „ 


Other  tunas 


Not  appiicabie 
Imports— FCO 

Imports— FCO 


Exports— FCO 


Certain  other  fish 

f^tot  applicable. 

Imports     from     countries     us.ng 

large-scale  driftnets— FCO. 
Imports     Irom     countries     using 

large-scale  driftnets— FCO. 

fviol  applicable. 


Responsible  Parties 

For  the  purposes  of  the  exporter's 
certification,  the  exporter  would  be 
considered  the  person  or  company  that 
first  exported  the  shipment  from  the 
country  where  the  fish  is  first  landed. 

For  the  purposes  of  the  importer's 
certification,  intermediate  country 
importer(s)  would  be  the  person(s)  or 
companydes)  that  transship(s)  the 
product  through  an  intermediate 
country(ies).  An  intermediate  country 
would  be  a  country  from  which  bluefin 
tuna  or  bluefin  tuna  products  that  were 
previously  imported  (i.e.,  not  harvested 


tir  landed)  by  that  country  an;  exported 
to  the  United  States.  An  intermediate 
country  for  the  purposes  of  these 
proposed  50  CFR  part  285  regulations  is 
distinct  from  an  inljbrmediary  nation  as 
defined  in  secU?<^  of  the  Marine 
Mammal  Prol^ion  Act  and  its 
implementing  regulations  at  50  CFR  part 
216.  Shipments  of  bluefin  tuna  or 
bluefin  tuna  products  through  a  nation 
on  a  through  bill  of  lading,  or  in  any 
other  manner  that  does  not  enter  the 
products  into  that  country's  customs 
territorv-  as  an  import,  would  not  make 
that  country  an  intermediate  country 
under  this  definition. 


For  the  purposes  of  the  ir:ip(jrtor  .-^ 
certification,  the  final  destination 
importer  would  be  the  person  or 
company  that  is  the  recipient  of  the 
product  at  its  final  destination  (i.e., 
country  of  consumption). 

Pacific  Bluefin  Tuna  Dealer 
Requirements 

Pfjrmit  Pequirements 

Dealers  purchasing  or  receivi.ig 
Pacific  bluefin  tuna  for  export  would  b«? 
required  to  possess  a  valid  bluefin  tuna 
dealer  permit  and  comply  with  all 
applicable  reporting  requirements. 
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The  proposed  rule  woul 
identification  tags  be  place! 
bluofin  tuna,  except  bulk 
landed  by  U.S.  vessels  and 
from  the  United  States,  rei 
ocean  area  of  catch.  Simila 
NMFS  Northeast  Region 
dealers  purchasing  Atlanti 
tuna,  the  Director.  South 
N'MFS  (Regional  Director 
numbered  tags  to  each 
a  dealer's  permit  for  expo 
bluefin  tuna.  Such  tags  u'o 
transferable.  A  dealer  or 
required  to  affix  a  tag  to  ea 
individually  frozen  Pacific 
purchased,  or  received,  for 
except  bulk-frozen  Pacific 
immediately  upon  its  o 
vessel.  The  tag  would  be 
affixed  between  the  fifth  dtlrsal 
and  the  keel. 

Individual  Pacific  bluefir 
carcasses  that  are  landed  in 
form  would  not  be  requirec 
for  export.  A  tagging  requi 
mdividual  fish  frozen  in 
difficult  to  implement  and 
would  require  a  drastic 
current  handling  practice 
exported  bulk-frozen  shi 
be  accompanied  by  a  comp 

A  tag  affixed  to  any  Pacifjc 
tuna  would  have  to  remain 
until  the  tuna  is  cut  into 
w  hich  NMFS  understands 
occasion.  If  the  tuna  or  tun; 
subsequently  are  packaged 
for  domestic  commercial 
nxport.  the  tag  number  wou 
required  to  be  written  Icgib 
indelibly  on  the  outside  of 
or  container.  Tag  numbers 
rrquired  to  be  recorded  on 
document  accompanying  s 
bluefin  tuna  for  U.S.  comm^rcia 
export. 

fif porting  fiequirements 

I'acific  bluefin  tuna  deali 
t;xempted  from  the  requireitent 
CFR  285.29(a)  to  record  anc 
bluefin  tuna  landings  via 
Dtialer  Report  Card.  Howev 
would  be  required  to  submit 
reports  on  exports  of  bluefi 
Regional  Director.  The  repo 
have  to  be  postmarked  and 
within  10  days  after  the  enc 
week  reporting  period  in  w 
bluefin  tuna  were  exported, 
biweekly  reporting  periods 
defined  as  the  first  day  to 
day  of  each  month  and  the 
to  the  last  day  of  the  month 
would  have  to  .specify  accu 
r.nniplrtely  for  each  tuna 
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shipment  of  bulk-frozen  tuna  exported: 
Date  of  landing  or  import;  any  tag 
luunber  (if  so  tagged):  and  weight  in 
pounds  (specify  if  round  or  dressed). 

Dealers  woufd  be  required  to  allow  an 
authorized  officer,  or  any  employee  of 
NMFS  designated  by  the  Regional 
Director  for  this  purpose,  to  inspect  and 
copy  any  records  of  transfers,  purchases, 
or  receipts  of  Pacific  bluefin  tuna. 
Finally,  the  dealer  would  be  required  to 
maintain  a  copy  of  each  biweekly  report 
for  a  period  of  6  months  from  the  date 
on  which  it  was  submitted  to  the 
Regional  Direc:tor. 

Ports  of  Entry 

To  facilitate  enforcement,  the  AA 
may.  in  the  future,  designate  ports  of 
entry.  If  ports  of  entry  are  designated,  all 
bluefin  tuna  shipments  entering  the 
United  Stales  would  be  restricted  to  the 
designated  ports  of  entry,  which  would 
hi;  published  in  the  Federal  Register. 

EnforcemeHl 

.'\ny  fresh  or  frozen  bluefin  tuna 
product  identified  by  the  HTS  item 
niunbers  referred  to  previously  that  is 
unaccompanied  by  a  completed, 
approved  BSD  would  be  considered 
unlawful  for  importation  into  the 
United  States.  If  the  AA  has  designated 
ports  of  entr>'  for  shipments  of  bluefin 
tuna  or  bluefin  tuna  products,  any 
shipment  arriving  at  non-designated 
ports  of  entr}'  would  be  considered 
unlawful  and  the  importer  would  be 
subject  to  uenalties  under  ATCA. 

When  a  oluefin  tuna  is  presented  for 
entr>-  into  the  customs  territory  of  the 
United  States  and  is  found  to  be  without 
a  completed,  approved  BSD,  U.S. 
Customs  would  suspend  entry 
authorization,  notify  the  importer  of 
record  of  the  documentation  deficiency, 
notify  N.MFS  enforcement  agents  of  the 
deficiency,  and  offer  the  importer  of 
record  the  opportunity  to  cure  the 
defect.  If  the  importer  of  record  cannot 
cure  llie  defect  within  8  hours  (justified 
by  perishable  nature  of  product),  the 
importer  could  withdraw  the  product 
from  U.S.  Customs  territory  (i.e.,  re- 
export within  24  hours  under  Customs 
supervision);  place  the  product  into  a 
bonded  warehouse;  post  a  bond  to 
release  the  product;  or  abandon  the 
product  (Customs  takes  custody), 
whereupon  the  product  would  be 
disposed  of  under  Customs  laws  and 
regulations,  as  long  as  that  disposition 
does  not  result  in  its  introduction  into 
the  United  States. 

In  the  event  the  importer  can  cure  the 
defect  v\'ithin  8  hours,  the  fish  would  be 
released  for  importation  and  no 
penalties  would  be  incurred  under 
ATC.^.  If.  within  10  days  of  fish  being 


placed  into  a  bonded  warehouse,  the 
Regional  Director  notifies  the  District 
Director  of  Customs  that  complete. 
approved  documentation  for  that  fish 
has  been  received,  the  fish  would  be 
allowed  to  be  entered  into  the  United 
States;  otherwise,  it  would  be  disposed 
of  as  allowed  under  Customs  laws  and 
regulations.  If,  within  10  days  offish 
being  released  under  bond,  the  Regional 
Director  does  not  receive  complete, 
approved  documentation  for  that  fi.sh. 
the  importer  or  consignee  would  be 
notified  to  redeliver  or  cause  to  be 
redelivered  to  the  District  Director  of 
Customs  those  fish  that  were  released 
under  bond.  In  the  event  that  any  such 
fish  is  not  redelivered  withiri  3  clays 
following  the  notification,  without 
impairment  in  value,  liquidated 
damages  would  be  assessed  in  the  full 
amount  of  the  bond  given.  The  importer 
would  remain  liable  for  any  expenses 
incurred  in  the  storage  and/or  disposal 
of  bluefin  tuna  refused  admission  under 
these  regulations.  In  addition,  if  the  fish 
is  refused  entry  into  the  United  States 
or  if  the  importer  abandons  the  product, 
the  importer  would  be  subject  to  the 
civil  and  criminal  penalties  and  the 
forfeiture  provisions  provided  for  under 
ATCA. 

Scenarios 

The  following  are  five  examples  of 
use  of  the  BSD  under  the  proposed  rule; 
in  which  shipments  of  bluefin  tuna  are 
imported  into  and/or  exportc^d  from  the 
United  States: 

1.  Exports  from  a  country- for  which  the 
A  A  has  not  waived  validation 
requirements: 

A  BSD  from  a  country  for  which  the 
AA  has  not  waived  validation 
requirements  would  have  to  be 
validated  by  a  responsible  government 
official  for  that  country.  The  export, 
exporter  certification,  and  description  of 
shipment  (excluding  the  country-issued 
tag  number)  sections  on  the  BSD  would 
be  completed  by  the  exporter.  The 
exporter  then  would  submit  the  original 
of  the  BSD  for  validation  by  the 
designated  government  official.  A  copy 
would  be  submitted  to  the  domestic 
fisheries  agency  and  the  original  BSD 
would  accompany  the  shipment  into  the 
United  States. 

If  the  U.S.  importer  re-exports  the 
fish,  the  import  section  (naming  the 
United  States  as  the  intermediate 
countr)')  and  the  importer's  certification 
section  of  the  BSD  would  be  completed 
by  the  importer.  The  original  BSD,  with 
the  importer's  entries  and  certification, 
would  accompany  the  shipment  to  the 
final  de.stination.  and  a  completed  copy 
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nould  br  submitted  to  NMF.S  within  24 
hours  of  the  time  of  re-e.xporl. 

If  Iht?  U.S.  importer  sells  the  fish  for 
ronsuinption  in  the  domestic  market, 
the  import  section  (naming  a  United 
States  state  and  city  as  the  final  point  of 
import)  and  the  importer's  certification 
section  of  the  BSD  would  be  completed 
by  the  importer.  The  original  BSD  with 
the  importer's  entries  and  certification 
would  be  submitted  to  NMFS  within  24 
hours  of  the  time  of  import. 

2.  Exports  from  a  countryjor  which  the 
AA  has  \vai\r(i  validation  requirenwnts: 

If  the  AA  has  waived  validation 
requiremen'.s  for  a  countrv',  a  BSD. 
except  for  bulk-frozen  shipments,  would 
not  have  to  be  validated  by  a 
government  official  of  that  countrv.  The 
export,  exporter's  certification,  and 
description  of  shipment  (excluding  the 
country-issued  tag  number)  sections  on 
the  BSD  would  be  completed  bv  the 
exporter.  A  copy  would  be  submitted  to 
tht-  domestic  fisheries  agency  and  the 
original  BSD  would  accompanv  the 
shipment  into  the  United  States. 

If  the  U.S.  importer  re-exports  the 
fish,  the  import  section  (naming  the 
United  .States  as  the  intermediate 
country )  and  the  importer's  certification 
section  of  the  BSD  would  be  completed 
by  the  importer.  The  original  BSD  with 
the  importers  entries  and  certification 
would  accompany  the  shipment  to  the 
final  destination,  and  a  completed  copy 
would  be  submitted  to  NMFS  within  24 
hours  of  the  time  of  re-export. 

If  the  U.S.  importer  sells  the  fish  for 
consumption  in  the  domestic  market, 
the  import  section  (naming  a -United 
States  state  and  city  as  the  final  point  of 
import)  and  the  importer's  certification 
section  of  the  BSD  would  be  completed 
by  the  importer.  The  original  BSD  with 
the  importer's  entries  and  certification 
woiild  be  submitted  to  N\5FS  within  24 
hours  of  the  time  of  import. 

3  Export  of  U.S. -caught  bluefin  tuna: 

Since  the  United  States  has  a  tagging 
re.quirf^inent  fo.-  individually  exported 
Atlantic  bluefin  tuna,  and  this  proposed 
mle  would  implement  such  a  tagging 
requirement  for  Pacific  bluefin  tuna 
exported  from  the  United  States,  the 
B.SD  would  not  have  to  be  validated  by 
a  government  official  (except  for  bulk- 
frozen  shipments,  which  would  not  be 
fagged  and  would  be  accompanied  by  a 
validated  B.SD).  The  export,  exporter 
certification,  and  description  of 
shipment  (including  the  countrv  -coded 
tag  nimiber)  sections  on  the  BSD  would 
be  completed  by  the  exporter.  The 
original  B.SD  with  the  exporter's  entries 
and  certification  would  accompany  the 
shipnumt  to  the  final  destination,  and  a 


completed  copy  would  be  submitted  to 
NMFS  within  24  hours  ol  the  time  of 
export. 

4.  Import  of  bulk-frozen  shipments  to 
the  United  States: 

For  a  bulk-frozen  import,  the  export, 
exporter's  certification,  and  description 
of  shipment  (excluding  the  country- 
issued  tag  number)  sections  on  the  BSD 
would  be  completed  by  the  foreign 
exporter.  The  exporter  would  fhpn 
submit  the  BSD  to  a  responsible 
government  official  of  the  country  of  the 
flag  vessel  harvesting  the  tuna  for 
\alidation,  even  if  validation 
icquirements  have  been  otherwise 
waived  for  that  country.  The  exporter 
would  then  submit  and/or  retain  copies 
of  the  document  as  required  by  the 
ri  gujations  of  the  countrv',  and  the 
original  document  would  accompany 
the  shipment  into  the  United  States." 
Jf  the  U.S.  importer  re-exports  the 
fish,  the  import  section  (naming  the 
United  States  as  the  intermediate 
country)  and  the  importer's  certification 
section  of  the  BSD  would  be  completed 
by  the  importer.  The  original  BSD  with 
the  importer's  entries  and  certification 
would  accompany  the  shipment  to  the 
final  destination,  and  a  completed  copy 
would  be  submitted  to  NMFS  within  24 
hours  of  the  time  of  re-n.xnort. 

If  the  U.S.  importer  sells  the  fish  for 
consumption  in  the  domestic  market, 
the  import  section  (naming  a  U.S.  state 
and  city  as  the  final  point  of  import)  and 
the  importer's  certification  section  of 
the  BSD  would  be  completed  bv  the 
i.nporter.  The  original  BSD  with  the 
i.nporter's  entries  and  certification 
would  be  submitted  to  NMFS  within  24 
hours  of  the  time  of  import. 

5.  Export  of  bulk-frozen  shipments  from 
the  United  States: 

For  a  bulk-frozen  export,  the  export, 
exporter's  certification,  and  description 
of  shipment  (excluding  the  country- 
issued  tag  number)  sections  on  the' BSD 
would  be  completed  by  the  U.S. 
exporter.  The  exporter  would  submit  the 
original  to  the  designated  NMFS  official 
for  validation,  then  submit  a  copy  of  the 
completed  document  to  NMFS  (.see 
ADDRESSES)  within  24  hours  of  the 
time  of  export.  The  original  completed 
document  would  accompany  the 
shipment  to  any  intermediate  countries, 
if  applicable,  and  to  the  country  of  final 
destination. 

Classification 

This  proposed  rulejs  published  under 
the  authority  of  the  aVca,  16  U.S.C. 
971  et  seq.  The  AA  has  preliminarily 
determined  that  this  proposed  rule  is 
necess.iry  to  implement  the 


recommendation  of  ICCATand  is 
necessary  for  management  of  the  bluefin 
tuna  fisheries. 

The  General  Counsel  of  the 
Department  of  Commerce  has  certified 
ti«  the  Small  Business  Administration 
that  this  proposed  rule,  if  adopted, 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  because  the  estimated  annual 
cost  to  all  respondents  in  the  aggregate 
w  ould  be  less  than  556,000. 
Approximately  230  bluefin  dealers 
u  ould  be  affected.  This  proposed  rule 
has  been  determined  to  be  not 
significant  for  purposes  of  E.O.  128bfi. 

This  proposed  rule  contains  new  and 
revised  rollection-of-information 
requirements  subject  to  review  under 
the  Paperwork  Reduction  Act.  It 
modifies  and  n^news  requirements  that 
were  approved  by  the  Office  of 
Management  and  Budget  (0MB)  imder 
OMB  control  numbers  0648-0040. 
0648-0204  and  0648-0239.  The  public 
reporting  burden  for  completing  an 
application  for  a  Federal  permit  for 
dealers  that  export  or  re-export  Pacific 
bluefin  tuna  is  estimated  at  0.08  hours 
(.5  minutes)  per  response.  The  public 
reporting  burden  for  these  dealers  for 
co!lection-of-infonnation  on  dealer 
reports  is  estimated  at  0.20  hours  (12 
minutes)  per  response  for  the  biweekiv 
dealer  reports  and  affixing  tags,  and  0  .'i.J 
hours  (20  minutes)  per  response  for  all 
bluefin  tuna  dealers  for  completing  a 
BSD.  These  estimates  include  the  tinn- 
for  reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information.  Send  comments 
regarding  these  burdeh  estimates  or  any 
other  aspects  of  these  collections  of 
information,  including  suggestions  for 
reducing  the  burden,  to  NMFS  (see 
ADDRE.SSES)  and  the  Office  of 
Management  and  Budget,  Paperwo.'k 
Reduction  Project  (0648-0040), 
Washington,  D.C.  20503. 

List  of  Subjects  in  50  CFR  Part  285 

Fisheries,  Penalties,  Reporting  and 
recordkeeping  re<]uireinents,  Tre.ities 

Datf^ii:  June  10.  1904. 

Charles  Kamella, 

Acting  Program  Mu:wi;vim-nt  Officer. 
Xntinnol  Xtariiin  Fi.shcrirs  Surxire. 

For  the  reasons  set  forth  in  the 
preamble,  50  CFR  part  235  is  proposed 
to  be  amended  as  follows: 


PART  285— ATLANTIC  TUNA 
FISHERIES 

1.  The  authority  citation  for  part  285 
r:ontinu(!S  to  n»ad  as  follows: 
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Authority:  16  U.S.C.  971  eti^ 


)unt  y 


n  I' 


Sr 


2.  In  §  285.2.  definitions 
tuna",  "intermediate  co 
"Pacific  bluefin  tuna"  are 
alphabetical  order;  the  defi 
"Atlantic  bluefin  tuna"  is 
definition  of  "owner",  para 
through  (c)  are  redesignatet 
(1)  through  (3).  respectively 
definition  of  "Regional  Director 
paragraphs  (a)  and  (b)  are 
paragraphs  (1)  and  (2).  respect 
redesignated  paragraph  (1 
read  as  follows: 

§285.2    Definitions. 


>f  "bluefin 
".  and 
abided  in 
ition  of 
vised;  in  the 
raphs  (a) 
paragraphs 
and  in  the 


Tt  designated 
ively.  and 
revised  to 


Atlantic  bluefin  tuna  inea  is  the; 
subspecies  of  bluefin  tuna  'Ibunnus 
tbynnus  thynnus  that  is  fou  id  in  the 
Atlantic  Ocean.  Size  classes  for  Atlantic 
bluefin  tuna  are  defined  in  %  285.26. 
*        •        *         »        * 

Bluefin  tuna  means  the  fi;  h  species 
Tbunnus  thynnus  that  is  foijnd  in  anv 
ocean  area. 


Intermediate  country  mea^is 
from  which  bluefin  tuna  or 
products  that  were  previous 
by  that  nation  are  exported 
United  States.  Shipments 
tuna  or  bluefin  tuna  produc^ 
country  on  a  through  bill  of 
another  maimer  that  does 
shipments  into  that  country 
importation  do  not  make  th^ 
intermediate  country  under 
definition. 


Pacific  bluefin  tuna  meani  the 
subspecies  of  bluefin  tuna  T  lunnus 
thynnus  orientalis  that  is  fojnd  in  the 
Pacific  Ocean. 

•  •         •         •         • 

fiegional  Director  means 
(1)  For  the  purposes  of  Aflintic 
bhiffin  dealers,  the  Director  Northeast 
Region.  National  Marine  Fisleries 
Service.  One  Blackburn  Driv 
r.ioucester.  MA  01930-37991  and  for  the 
purposes  of  Pacific  bluefin  dealers,  the 
Director,  Southwest  Region.  'J-itional 
Marine  Fisheries  Service.  5C  I  VV.  Ocean 
Blvd.  Suite  4200.  Long  Beac|.  CA 
90302-4213. 

•  •         *         •         « 

3.  hi  §  285.30.  tlie  section   leading  and 
paragraph  (d)  are  revised  to  il;ad  as 

follows: 

§285.30    Tags. 

•  *         *         •         • 

(d)  Removal  of  tags.  A  tag  Iffixod  to 
iny  Atlantic  bluefin  tuna  urn  ler 
paragraph  (c)(1)  of  this  section  or  under 
§  285.202(a)(5)(ii)  must  rema  n  on  the 
tuna  until  the  tuna  is  cut  intq  portions. 


a  country 
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y  imported 
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nt  t 


If  the  tuna  or  tuna  parts  subsequently 
are  packaged  for  transport  for  domestic 
commercial  use  or  for  export,  the  tag 
number  must  be  written  legibly  and 
indelibly  on  the  outside  of  any  package 
or  container.  Tag  numbers  must  be 
recorded  on  any  document 
accompanying  shipment  of  bluefin  tuna 
for  commercial  use  or  export. 

4,  In  §  285.31,  paragraph  (a)(]9)  is 
revised  to  read  as  follows: 

§285.31    Prohibitions. 

(a)  *  *  • 

(19)  Remove  any  tag  affixed  to  an 
Atlantic  bluefin  tuna  under 
^  285.30(c)(1)  or  under 
§  285.202(a)(5)(ii).  before  removal  is 
allowed  under  §285. 30(d),  or  fail  to 
write  the  tag  number  on  the  shipping 
package  or  container  as  prescribed  by 
that  section; 
«        *        »        •        * 

5.  New  subparts  F  and  G  are  added  to 
part  285  to  read  as  follows: 

Subpart  F— Pacific  Bluefin  Tuna 

Sec. 

285.150  Dealer  permits. 

285.151  Dealer  recordkeeping  and 
reporting. 

285.152  Tags. 

285.153  Prohibitions. 

Subpart  G— Bluefin  Tuna  Statistical 
Documentation 

285.200  Species  subject  to  statistical 
documentation  requirements. 

285.201  Documentation  requirements. 

285.202  Contents  of  documentation. 

285.203  Waiver  of  validation 
requirements. 

285.204  Enforcement. 

285.205  Ports  of  entry. 

285.206  Prohibitions. 

Subpart  F— Pacific  Bluefin  Tuna 

§  285. 1 50    Dealer  permits. 

(a)  General.  A  dealer  purchasing,  or 
receiving.  Pacific  bluefin  tuna  for  export 
must  have  a  valid  permit  issued  under 
this  section. 

(b)  Application.  A  dealer  must  apply 
for  a  pemiit  in  writing  on  an  appropriate 
form  obtained  from  the  Regional 
Director.  The  application  must  be 
signed  by  the  dealer  and  be  submitted 

to  the  Regional  Director  at  least  30  days 
before  the  date  upon  which  the  dealer 
desires  to  have  the  permit  made 
effective.  The  application  must  contain 
the  following  information:  Company 
name,  principal  place  of  business, 
owner  or  owners'  names,  applicant's 
name  (if  different  from  owner  or 
owners)  and  mailing  address  and 
telephone  number,  and  anv  other 


information  required  by  the  Regional 
Director. 

(c)  Issuance.  (1)  Except  as  provided  in 
subpart  D  of  15  CFR  part  904,  the 
Regional  Director  will  issue  a  permit 
within  30  days  of  receipt  of  a  completed 
application. 

(2)  The  Regional  Director  will  notify 
the  applicant  of  any  deficiency  in  the 
application.  If  the  appficant  fails  to 
correct  the  deficiency  within  15  days 
following  the  date  of  notification,  the 
application  will  be  considereti 
abandoned. 

(d)  Duration.  Any  permit  issued 
under  this  section  is  valid  until 
December  31  of  the  year  for  which  it  is 
issued,  unless  suspended  or  revoked. 

(e)  Alteration.  Any  permit  that  is 
substantially  altered,  erased,  or 
mutilated  is  invalid. 

(f)  Replacement.  The  Regional 
Director  may  issue  replacement  permits. 
An  application  for  a  replacement  permit 
is  not  considered  a  new  application. 

(g)  Transfer.  A  permit  issued  under 
this  section  is  not  transferable  or 
assignable;  it  is  valid  only  for  the  dealer 
to  whom  it  is  issued. 

(h)  Inspection.  The  dealer  must  keej) 
the  permit  issued  under  this  section  at 
his/her  principal  place  of  business.  The 
permit  must  be  displayed  for  inspection 
upon  request  of  any  authorized  officer, 
or  any  employee  of  NMFS  designated  by 
the  Regional  Director  for  such  purpose. 

(i)  Sanctions.  The  Assistant 
Administrator  may  suspend,  revoke, 
modify,  or  deny  a  per.nnit  issued  or 
sought  under  this  section.  Procedures 
governing  permit  sanctions  and  denials 
are  found  at  subpart  D  of  15  CFR  part 
904, 

(j)  Fees.  The  Regional  Director  mav 
charge  a  fee  to  recover  the 
administrative  expenses  of  permit 
issuance.  The  amount  of  the  fee  is 
calculated,  at  least  annually,  in 
accordance  with  the  procedures  of  the 
NOAA  Finance  Handbook  for 
determining  administrative  costs  of  each 
special  product  or  service.  The  fee  may 
not  exceed  such  costs  and  is  specified 
on  each  application  form.  The 
appropriate  fee  must  accompany  each 
application.  Failure  to  pay  the  foe  will 
preclude  issuance  of  the  permit. 
Payment  by  a  commercial  instrument 
later  determined  to  be  insufficiently 
funded  shall  invalidate  any  permit. 

(k)  Change  in  application 
information.  Within  15  days  after  any 
change  in  the  information  contained  in 
an  application  submitted  under  this 
section,  the  dealer  issued  a  permit  must 
report  the  change  to  the  Regional 
Director  in  writing.  The  permit  is  void 
if  any  change  in  information  is  not 
reported  within  15  days. 
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§  285.1 51     Dealer  recordkeeping  and 
reporting. 

Any  person  issued  a  dealer  permit 
under  §285.150: 

(a)  Must  submit  to  the  Regional 
Director  a  biweekly  report  on  bluefin 
exports  on  forms  supplied  by  NMFS. 

(1)  The  report  required  by  this 
paragraph  (a)  must  be  postmarked  and 
mailed  within  10  days  after  the  end  of 
each  2-week  reporting  period  in  which 
Pacific  bluefin  tuna  were  exported.  The 
biweekly  reporting  periods  are  defined 
as  the  first  d.3y  to  Uie  fourteenth  day  of 
each  month  and  the  fifteenth  day  to  the 
last  day  of  the  month. 

(2)  Each,  report  must  specify 
accurately  and  completely  for  eat  h  tuna 
or  each  shipment  of  bulk-fi-ozen  tuna 
exported:  Date  of  landing  or  import;  any 
tag  number  (if  so  tagged);  weight  in 
pounds  (specify  if  round  or  dressed): 
and  any  other  information  required  by 
the  Regional  Director.  At  the  top  of  each 
form,  the  company's  name,  license 
number,  and  the  name  of  the  person 
filling  out  the  report  must  be  specified. 
In  addition,  the  beginning  and  ending 
dates  of  the  2-week  reporting  period 
must  be  specified  by  the  dealer  and 
noted  at  the  top  of  the  form. 

(b)  Must  allow  an  authorized  officer, 
or  any  employee  of  NMFS  designated  by 
the  Regional  Director  for  this  purpose, 
to  inspect  and  copy  any  records  of 
transfers,  purchases,  or  receipts  of 
Pacific  bluefin  tuna. 

(c)  Must  retain  at  his/her  place  of 
business  a  copy  of  each  biweekly  report 
for  a  period  of 'b  months  from  the  date 
on  which  it  was  submitted  to  the 
Regional  Director. 

§285.152    Tags. 

(a)  Issuance  of  tags.  The  Regional 
Director  will  issue  numbered  tags  to 
each  person  receiving  a  dealer's  permit 
under  §285.150. 

(b)  Transfer  of  tags.  Tags  issued  under 
this  section  are  not  transferable. 

(c)  Affixing  tags.  A  dealer  or  agent 
must  affix  a  tag  to  each  fresh  or 
individually  frozen  Pacific  bluefin  tuna 
purchased  or  received  for  export,  except 
bulk-frozen  Pacific  bluefin  tuna 
purchased  or  received  for  export,  prior 
to  its  packaging  for  export.  The  fjg  must 
be  affixed  between  the  fifth  dorsal  finlet 
and  the  keel. 

(d)  Removal  of  tags.  A  tag  affixed  to 
any  Pacific  bluefin  tuna  under 

§  285.152(c)  or  under  §  285.201  (a)(5)(ii) 
must  remain  on  the  tuna  until  the  tuna 
is  cut  into  portions.  If  the  tuna  or  tuna 
parts  subsequently  are  packaged  for 
transport  for  domestic  commercial  use 
or  for  export,  the  tag  number  must  be 
written  legibly  and  indelibly  on  the 
outside  of  any  package  or  container.  Tag 


numbers  must  be  recorded  on  any 
document  accompanying  shipment  of 
bluefin  tuna  for  commercial  use  or 
export. 

§285.153    Prohibitions. 

It  is  unlawful  for  any  person  or  vessel 
subject  to  the  jurisdiction  of  the  United 
States  to: 

(a)  Purchase  or  receive  Pacific  bluefin 
tuna  for  e.xport  without  a  valid  dealer 
permit  issued  under  §  285.100. 

(b)  Fail  to  affix  an  individually 
numbered  bluefin  tuna  identification  tag 
as  soecified  in  §285.152. 

(cj  Remove  any  tag  affixed  to  a  Pacific 
bluefin  tuna  under  §  285.152(c)  or  under 
§  285.201(a)(5)(ii),  before  removal  is 
allowed  under  §  285.152(d),  or  fail  to 
write  the  tag  number  on  the  shipping 
package  or  container  as  specified  in 
§  285.152(d). 

(d)  Falsify  or  fail  to  make,  keep, 
maintain,  or  submit  any  reports  or  other 
record  required  by  this  subpart. 

(e)  Refuse  to  allow  an  authorized 
officer  or  employee  of  NMFS  designated 
by  the  Regional  Director  to  make 
inspections  for  the  purpose  of  checking 
any  records  relating  to  the  catching, 
harvesting,  landing,  purchase,  or  sale  of 
any  Pacific  bluefin  tuna  required  of  this 
subpart. 

(f)  Make  any  false  statement,  oral  or 
written,  to  an  authorized  officer  or 
employee  of  NMFS  designated  by  the 
Regional  Director  to  make  inspections 
concerning  the  catching,  harvesting, 
landing,  purchase,  sale,  or  transfer  of 
any  Pacific  bluefin  tuna. 

Subpart  G— Bluefin  Tuna  Statistical 
Documentation 

§  285.200    Species  subject  to  statistical 
documentation  requirements. 

Imports  into  the  United  .States  and 
e.xports  or  re-exports  from  the  United 
States  of  bluefin  tuna  or  bluefin  tuna 
products  identified  by  the  following 
item  numbers  from  the  Harmonized 
Tariff  Schedule  are  subject  to  the 
documentation  requirements  of 
§285  201: 

(a)  Fresh  or  chilled  bluefin  tuna, 
excluding  fillets  and  other  fish  meal. 
No.  0302.39.00.20. 

(b)  Frozen  bluefin  tuna,  e.xrluding 
fillets-.  No.   0303.49.00.20. 

§  285.201     Documentation  requirements. 

(a)  Bluefin  imports.  (1)  Dealers 
importing  bluefin  tuna  into  the  United 
States  beginning  June  1,  1994,  must 
obtain  from  the  shipment  of  tuna  upon 
its  receipt  a  completed  approved 
Bluefin  Tuna  Statistical  Document  with 
the  information  and  exporter's 
certification  specified  in  §  285.202(a)(1) 
through  (7).  Such  information  must  be 


validated  as  specified  in  §  285.202(a)(8) 
by  a  responsible  government  official  of 
the  country  whose  flag  vessel  caught  the 
tuna  (regardless  of  where  the  fish  are 
first  landed),  unless  the  Assistant 
Administrator  has  waived  validation 
requirements  for  the  country  pursuant 
to  §  285.203  and  such  shipment  is  not 
frozen  in  bulk  but  is  comprised  of  fresh 
or  individually  ft-ozen  bluefin  tuna. 

(2)  Bluefin  tuna  imported  into  the 
United  States  from  a  country  requiring 
a  tag  on  all  such  tuna  available  for  sale 
must  be  accompanied  by  the 
appropriate  tag  issued  by  that  countr> . 
and  said  tag  must  remain  on  any  tuna 
until  it  reaches  its  final  point  of  import. 
If  the  point  of  final  import  is  the  United 
States,  the  tag  must  remain  on  the  tuna 
until  it  is  cut  into  portions.  If  the  tuna 
portions  are  subsequently  packaged  for 
domestic  commercial  use  or  export,  the 
tag  number  and  the  issuing  country 
must  be  written  legibly  and  indelibly  on 
the  outside  of  the  package. 

(3)  Dealers  selling  bluefin  tuna  thai 
was  previously  imported  into  the 
United  States  for  domestic  commercial 
use  in  the  United  States  must  provide 
on  the  Bluefin  Tuna  Statistical 
Document  the  correct  information  and 
importer's  certification  specified  in 

§  285.202(a)(4)  and  (9).  The  original  of 
the  completed  Bluefin  Tuna  Statistical 
Document  must  be  submitted  to  the 
Regional  Director  within  24  hours  of  ih.- 
time  the  tuna  was  imported  into  the 
United  States. 

(b)  Bluefin  exports.  (1)  Dealers 
exporting  bluefin  tuna  that  was 
harvested  by  U.S.  vessels  and  first 
landed  in  the  United  States  must 
provide  on  the  Bluefin  Tuna  Statistical 
Document  the  correct  information  and 
exporter  certification  specified  in 
§  285.202(a)(1)  through  (7).  Ifsuthliina 
is  frozen  in  bulk  (not  individually 
tagged  pursuant  to  §  285.152),  suth 
information  must  be  validated  as 
specified  in  §  285.202(a)(8)  by  an  olfit  inl 
of  the  U.S.  Government  authorized  to 
validate  Bluefin  Tuna  Statistical 
Documents.  A  list  of  such  officials  may 
be  obtained  by  contacting  the  Offi(  e  of 
Fisheries  Conservation  and 
Management,  NMFS,  Silver  Spring,  MD 
(301-71.3-2347),  or  the  nearest  NMFS 
Enforcement  Office.  NMFS  Enforcemcnl 
Offices  are  located  at:  Portland,  ME 
(207-780-3241):  Otis  Air  Force  Base. 
MA  (508-563-5721);  Brielle,  NJ  (908- 
528-3315);  Atlantic  Beach,  NC  (91*^ 
247-^549);  Brunswick,  GA  (912-265- 
0108);  Miami.  FL  (305-361-4224);  .St. 
Thomas.  U.S.  Virgin  Islands  (809-774- 
5226);  San  Juan,  Puerto  Rico  (809-782- 
868b);  St.  Petersburg,  FL  (813-893- 
3145);  St.  Joseph,  FL  (904-227-1879); 
Corpus  Christi.  TX  (512-888-3362); 


'g 


luneau.  AK  (907-586-7225 
AK  (907-271-5006);  Dutch 
(907-581-2061);  Seattle.  VV/ 
6133);  and  Los  Angeles.  CA 
4050).  The  original  of  the 
Bluofin  Tuna  Statistical 
accompany  the  shipment  of 
export  destination.  A  copy  o 
completed  Bluefin  Tuna  Stat 
Document  must  be  subraitte< 
Regional  Director  within  24 
time  of  export. 

(2)  U.S.  dealers  re-exporti 
tuna  that  was  previously  im{ 
the  United  States  must  provi 
Bluefin  Tuna  Statistical  Doc 
correct  information  and  inte 
importer's  certification  speci 
^  285.202(a)(9).  The  original 
completed  Bluefin  Tuna  Stat 
Document  must  accompany 
shipment  of  bluefin  tuna  to 
destination.  A  copy  of  the 
Bluefin  Tuna  Statistical 
be  submitted  to  the  Regional 
within  24  hours  of  the  time 
re-exported  from  the  United 

(c)  Dealers  must  retain  at  I 
of  business  a  copy  of  each  31 
Statistical  Document  require 
submitted  to  the  Regional 
pursuant  to  this  section  for  a 
6  months  from  the  date  on  w 
submitted  to  the  Regional  Di 
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§  285.202    Contents  of  docu 

(a)  A  Bluefin  Tuna  Statist 
Document,  to  be  deemed  con 
must: 

(1)  Have  a  document  num 
hy  the  country  issuing  the  d 

(2)  State  the  name  of  the 
issuing  the  document,  which 
country  whose  flag  vessel  hai  i 
bluefin  tuna,  regardless  of  w 
tuna  is  first  landed; 

(3)  State  the  exporter  and 
export,  which  is  the  city,  stat 
province,  and  country  from  v 
bluefin  tuna  is  first  exported; 

(4)  State  the  importer  and  ( 
import,  which  is  the  city,  stat 
province,  and  country  into  w 
bluefin  tuna  is  first  imported; 

(5)  State  the  following  spec 
information  about  the  shipmr  n 

(i)  U.S.  Tariff  Schedule  Nui 
species  description; 

(ii)  The  identifying  tag  nun 
landed  by  vessels  from  count 
tugging  programs; 

(iii)  The  product  type  (fresr 
and  product  form  (round,  d 
fillet); 

(iv)  The  weight  of  each  fish 
kilograms  for  same  product  fc 
previously  specified); 

(v)  The  ocean  area  where  c 
n-j;ion,  e.g..  Western  Atlantic) 
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"(vi)  The  method  of  fishing  (purst^ 
seine,  trap,  rod  &  reel,  etc.); 

(vii)  The  flag  state  of  the  vesst;!  that 
harvested  the  bluefin; 

(viii)  The  fishing  trip  dates;  and 

(ix)  The  name  of  the  vessel  that 
caught  the  fish; 

(6)  If  frozen,  have  the  appropriate  box 
checked  to  indicate  that  the  bluefin  tuna 
was  captured  in  a  manner  that  is 
dolphin-safe  as  defined  under  50  Cf'R 
part  247;        "" 

(7)  State  the  name  and  license  number 
of.  and  be  signed  and  dated  in  the 
exporter's  certification  block  by,  the 
exporter; 

(8)  If  ap;>ii''able,  state  the  name  and 
title  of.  an-,1  bs  signed  and  dated  in  the 
government's  validation  block  by.  the 
responsible  government  official  of  tht; 
country  whose  flag  vessel  caught  the 
tuna  (regardless  of  where  the  tuna  are 
first  landed),  with  official  government 
seal  affixed,  thus  validating  the 
information  on  the  Bluefin  Tuna 
Statistical  Document;  and 

(9)  As  applicable,  state  the  nain(;{s) 
and  address(es).  including  the  name  nf 
the  city  and  state  or  province  of  import, 
and  the  name(s)  of  the  intermediate 
country(ies)  or  the  name  of  the  country 
of  final  destination,  and  license 
number(s)  of,  and  be  signed  and  dated 
in  the  importer's  certification  block  by. 
each  intermediate  and  the  final 
importer. 

(o)  An  approved  Bluefin  Tuna 
Statistical  IDocument  (NO.^A  Form  370) 
may  be  obtained  from  the  Regional 
Director  to  accompany  exports  of 
bluefin  tuna  from  the  United  States. 
Bluefin  tuna  dealers  in  countries  that  do 
not  provide  an  approved  Bluefin  Tuna 
Statistical  Document  to  exporters  may 
obtai.n.  an  approved  Bluefin  Tuna 
Statistical  Document  (NOAA  Form  370) 
from  the  Regional  Director  to 
accompany  exports  to  the  United  States. 

(c)  A  country  exporting  bluefin  tuna 
to  the  United  States  may  use  the 
approved  Bluefin  Tuna  Statistical 
Document  (NOAA  Form  370)  obtainable 
from  the  Regional  Director  or  its  own 
document,  if  that  country  submits  a 
copy  to  the  Assistant  Administrator  and 
the  Assistant  Administrator  determines 
that  the  document  meets  the 
information  requirements  of  this 
section.  In  such  case,  the  Assistant 
Administrator  will  publish  a  finding  to 
that  effect  and  an  approval  of  the 
document  in  the  Federal  Register. 
Effecti\e  upon  the  date  of  publication  of 
such  finding  in  the  Federal  Register, 
shipments  of  bluefin  tuna  or  bluefin 
tuna  products  offered  for  importation 
fro.m  said  country  may  be  accompanied 
by  either  that  country's  approved 
Bluefin  Tuna  Statistical  Document  or  by 


the  Bluefin  Tuna  Statistical  Document 
provided  to  the  exporter  by  the  Regional 
Director. 

§  285.203    Waiver  of  validation 
requirements. 

(a)  The  approved  Bluefin  Tuna 
Statistical  Document  accompanying  anv 
import  of  bluefin  tuna  that  is  not  frozen 
in  bulk  from  any  country,  whether  or 
not  that  countx}-  is  a  member  of  ICCAT, 
is  not  required  to  be  validated  by  a 
government  official  from  that  country  if 
the  Assistant  Administrator  waives  the 
validation  requirement  for  that  country. 
Such  a  waiver  does  not  applv  to 
shipments  of  tuna  frozen  in  bulk. 

(b)  The  Assistant  Administrator  shall 
publish  such  finding  and  waiver  in  the 
Federal  Register  upon  finding  that: 

(1)  All  fresh  or  individually  frozen 
bluefin  tuna  available  for  sale  from  a 
country  are  tagged,  or  included  in  an 
ICCAT-accepted  logbook  or  ICCAT- 

-accepted  information  retrieval  system; 

(2)  All  information  relating  to  the  tag. 
the  ICCAT-accepted  logbook,  or  the 
ICCAT-accepted  information  retrieval 
system  is  compiled  by  the  government 
of  that  country  and  i.ncludes  the  name 
of  the  country  issuing  the  document,  the 
name  of  the  exporter  and  the  importer, 
the  name  of  the  harvesting  vessel  and 
the  area  of  harvest,  the  gear  utilized,  the 
type  of  product  and  total  weight,  and 
the  point  of  export;  and 

(3)  The  compiled  information  is 
provided  in  a  timely  fashion  to  1C;CAT. 

§  285.204    Enforcement. 

(a)  Bluefin  tuna  refused  entry:  If  a 
shipment  containing  bluefin  tuna  or 
bluefin  tuna  products  is  denied  entry 
under  the  provisions  of  §  285.200.  the 
District  Director  of  Customs  shall  refuse 
to  release  the  fish  for  entry  into  the 
United  States  and  shall  issue  a  notice  of 
such  refusal  to  the  importer  or 
consignee,  and  to  NMFS  Enforcement. 

(b)  Disposition  of  bluefin  tuna  not 
accompanied  by  required 
documentation.  (1)  Bluefin  tuna  that  is 
offered  for  importation  without  the 
required  Bluefin  Tuna  Statistical 
Document  must  be  either: 

(i)  Exported  under  Customs 
supervision  within  24  hours; 

(ii)  Released  under  bond  as  provid€^d 
for  in  paragraph  (c)  of  this  section; 

(iii)  Placed  in  a  bonded  warehouse;  or 

(iv)  Disposed  of  under  Customs  laws 
and  regulations,  as  long  as  that 
disposition  does  not  result  in  its 
introduction  into  the  United  States. 

(2)  The  importer  remains  liable  for 
any  expenses  incurred  in  the  storage 
and/or  disposal  of  bluefin  tuna  refused 
admission  under  these  regulations.  If. 
within  24  hours  offish  being  placed  in 


a  bonded  w?rehouse.  the  Regional 
Director  notifies  the  District "iJin^ctor  of 
Customs  that  approved  documentation 
for  that  fish  has  becji  received,  the  fish 
will  be  allowed  to  be  entered  into  the 
United  States;  otherwise  it  will  be 
disposed  of  as  set  out  in  parag-^aph 
(b)(lj(i)  or  paragraph  (bi(l)(iv)  r,f  this 
section. 

(c)  Release  underhand.  (1)  Biuefin 
tuna  or  bluefin  tuna  products  n(it 
accompanied  or  covered  by  the  required 
documentation  or  certification  when 
offe.-ed  for  entry  may  be  entered  into  the 
United  States  if  the  importer  or 
consignee  gives  a  bond  on  Customs 
Form  7551.  7553,  or  7395  for  the 
production  of  the  required 
documentation  or  certification.  The 
bond  shall  be  in  the  amount  reqiiirod 
under  19  CFR  25.4(a). 

(2)  Within  24  hours  after  such 
Customs  entry,  or  such  additional 
period  as  the  District  Director  of 
Custnnis  may  allow  for  good  cause 
shown,  the  importer  or  consignee  shall 
deliver  an  original  or  copy,  as  .--eqiiired, 
nf  the  Bluefin  Tuna  Statistical 
Document  to  the  Regional  Direciur.  who 
will  notify-  the  District  Director  of 
Customs  that  the  fish  is  covc.-ed  by  an 
approved  Bluefin  Tuna  Statistical" 
Document.  If  such  notification  is  not 
delivered  to  the  District  Direc  to.r  of 
Customs  for  the  port  of  eniry^  of  such 
fish  within  24  hours  of  the  lime  of 
Customs  entry  or  such  additional  pcncfl 
as  may  have  been  allowed  by  tiie 
District  Director  of  Customs  fur  ri'ud 
cause  shown,  the  im.porter  or  consignee 
shall,  by  a  specified  daic,  redeliver  or 
cause  to  be  redelivered  lo  the  District 
Director  of  Customs  ihose  fish  that  were 
■•eleased  in  accordance  with  this 
paragraph  (c). 

(3)  In  tiie  event  that  any  such  fish  is 
not  redelivered  without  impairment  in 
value  by  the  date  specified  in  paragraph 
(c)(2)  of  this  section,  liquidated  damages 
shall  be  assessed  in  the  full  amount  of 
bond  given  on  Form  7551.  When  the 
transaction  has  been  charged  against  a 
bond  given  on  Form  7553  or  7595, 
liquidated  damages  shall  be  assessed  in 
the  amount  that  would  have  been 
demanded  under  tliis  paragraph  (c)(3) 
under  a  bond  given  on  Form  7551. 

(4)  Fish  released  for  entry  into  the 
I'nited  States  through  use  of  the 
bonding  procedure  provided  in  tliis 
paragraph  (c)  shall  be  subject  to  the  civil 
and  criminal  penalties  and  the  forfeiture 
provisions  provided  for  under  the  Act  if 
the  required  Bluefin  Tuna  Statistical 
Document  is  not  delivered  to  the 
Regional  Director  within  24  hours  of  the 
time  of  Customs  entry,  or  such 
additional  period  as  may  have  been 


allov.ed  by  the  District  Director  of 
Customs  lor  good  cause  showm. 

(5)  Fish  refused  entry  into  the  United 
States  shall  also  be  subject  to  the  civil 
and  crin'.inal  penalties  and  the  forfeiture 
provisions  provided  for  under  the  Act 

§  285.205    Ports  of  entry. 

The  .Assistant  Administrator  shall 
monitor  the  importation  of  bluefin  tuna 
into  the  United  States.  If  the  Assistant 
Administrator  determines  that  the 
diversity  of  handling  practices  at  certain 
ports  at  which  bluefin  ^una  is  being 
imported  into  the  U.nited  States  allow 
for  circumvention  of  the  Bluefin  Tuna 
Statistical  .':K:-:ument  requirement,  he/ 
she  may  d>  Mgnate,  after  consuhation 
with  the  U.S.  Customs  Service,  those 
ports  at  which  Pacific  or  Atlantic 
bluefin  tuna  may  be  imported  into  the 
United  States.  The  Assistant 
Admini.strator  shall  announce  in  the 
Federal  Register  the  names  of  ports  so 
dt-iignated. 

§  2S5.206    Prohibitions. 

It  is  unlawful  for  any  person  to  do  anv 
of  the  following: 

(a)  Import  or  attempt  to  import  anv 
bluefin  tuna  into  tlie  United  States 
without  an  accompanying  approved 
Blu'jfin  Tuna  Statistical  Document 
cor-x-ctly  completed  with  the 
appropriate  certification. 

(b)  import  any  bluefin  tuna  into  the 
United  States  from  a  country  that 
requires  all  such  tuna  to  be  tagged. 
without  said  tag  accompanying  the 
bluefin  tuna. 

(c)  Remove  a  tag  from  any  bluefin 
tuna  imported  into  the  United  States 
accompanied  by  a  tag,  prior  to  its  being 
cut  into  portions  for  a  destination  in  the 
United  States  or  for  export. 

(d)  Fail  to  write  legibly  and  indeliblv. 
on  the  outside  of  any  package 
containing  a  part  or  parts  of  a  bluefin 
tuna  that  was  imported  into  the  United 
States  accompanied  by  a  tag,  the  tag 
number  and  the  issuing  country. 

(e)  E.xport  or  re-export  from  the 
United  States  any  bluofin  tuna  without 
an  accompanying  approved  Bluefin 
Tuna  Statistical  Docum.ent  correctly 
completed  with  the  appropriate 
certification. 

(H  Fail  to  provide  in  a  timely  manner 
any  copies  of  Bluefin  Tuna  Statistical 
Documents  required  to  be  submitted  to 
the  Regional  Director  pursuant  to 
§285.201. 

(g)  Falsify  or  .modify  any  Bluefin  Tuna 
Statistical  Document  required  by  this 
subpa.rt. 

(h)  Fail  to  maintain  any  copies  of  a 
Biuefin  Tuna  Statistical  Document  that 
is  required  by  §  285.202. 


(i)  Import  any  Pacific  or  Atlantic 
bluefin  tuna  at  any  port  other  than  a 
port  designated  pursuant  to  §  285.205. 
IFR  Doc.  94-14664  Filed  6-11-04;  4:43  pni] 
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50  CFR  Pan  644 
(I.D.  051794D] 

Atlantic  Billfish  Fisheries 

AGENCY:  National  Marine  Fishe.-ies 
Ser\ice  (NMFS).  National  Oceanic  aiui 
.A.tniospheric  Administration  (N{).\A). 
Commerce. 

ACTION:  Atlantic  billfishes;  notice  of 
additional  scoping  meetings  and 
extension  of  comment  period. 


SUMMARY:  NMFS  has  previously 
armounced  scoping  meetings  for 
/^lantic  billfish.  T'ne  purpose  of  lln; 
scoping  meetings  is  to  receive 
comments  concerning  the  .Atlantic 
billfish  fishery  from  fishery  participants 
and  other  members  of  the  public 
regarding:  A  definition  of  overfishing; 
reducing  fishing  mortality;  reporting 
requirements;  and  other  issues,  f  his 
notice  announces  additional  sco])if<g 
meetings  and  extends  the  comment" 
period  for  the  billfish  scoping  meetings. 
DATES:  Written  scoping  comments  must 
be  received  by  August  15,  1994.  Th«; 
scoping  meetings  will  be  held  on 
.August  4,  August  10,  August  11.  Auj^ust 
14.  and  August  15.  1994. 
ADDRESSES:  Written  scoping  commi.nts 
should  be  seyt  to  Richard  B.  Stone, 
C;hief,  Highly  Migratory  Species 
Management  Division  (F/CM4),  Offic:e  of 
Fisheries  Conservation  and 
Management,  National  Marine  Fisheries 
Se.rvice.  1315  East- West  Highway.  Room 
14853,  Silver  Spring,  MD  20910.'c:iearly 
mark  the  outside  of  the  envelope 
"Atlantic  Billfish  Scopi:ig  Comments."  ' 
Input  for  the  issu»-s/options  statement 
may  also  be  provided  to  the  same 
address,  or  by  sending  a  fax  to  C. 
Michael  Bailey  at  301-713-1035.  The 
.scoping  meetings  will  be  held  in 
Savannah,  GA;  Houston,  TX;  New 
Orleans,  LA;  Cape  Mav,  NJ;  and 
Mo.'-ehead  City,  NC. 
FOR  FURTHER  INFORMATION  CONTACT:  C. 
Michael  Bailey.  301-7 l.'i-2.i4;  (;r  fax: 
301-713-1035. 
SUPPLEMENTARY  INFORMATION: 


Scoping  Meeting 

Depending  upon  the  interest  of  the 
audience,  the  Meeting  Officer  may 
increase  the  length  of  the  meeting. 
Additional  meetings  will  'oe  announc:ed 
at  a  later  date.  NMFS  is  also  soliciting 
written  comments  on  issues  of  concern 
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in  this  fishery.  NMFS 
cny  time  during  the  scopii  g 
mail  or  by  fa,x.  An 
.statement  was  prepared  fo 
haaring  and  revised,  based 
and  oral  comments,  for  su 
hearings.  This  hearing  is 
accessible  to  people  with  i 
Requests  for  sign  language 
interpretation  or  other  aux 
should  be  directed  to  Ric 
by  July  29.  1994  (see 
^jMFS  previously  annou 
meetings  en  February  9,  1 
5978),  \5arch  1,  1994(59; 
Aprils.  li;-04  (59  FR  15882 
scoping  r  .ei-tings  will  be  h 
following  locations: 


reqi^sts  input  at 
process,  by 
)tions 
the  initial 
on  written 
bsequent 
sically 
sabilifies. 


liary  aids 
bird  B.  Stone 
ADDl  ESSES). 


int  ?d 


9  54 
197 


scoping 

(59  FR 

9720) and 

.The 

!d  ..t  the 


August  4,  1994,  Savannah,  CA.  7  to  10 
p.m. 

Holiday  Inn  MidTown 
7100  Abercorn  Street 
Savannah.  GA  31406 

August  10.  1934.  Houston,  TX,  7  to  W 
p.m. 

Days  Inn  -  Hobby  Airport 
8611  Airport  Blvd. 
Houston,  TX  77061 

August  1 1.  1994.  New  Orleans.  L^,  7  to 
10  p.m. 

World  Trade  Center  BuildL-ig 
Suite  1830,  Crescent  Ciilv  Room 
#2  Canal  Street 
New  Orleans,  LA  70130 


August  14,  1994.  Cape  May.  NJ,  10  a.m. 
to  12  noon 

Canyon  Club  Resort  Marina. 
900  Ocean  Highway 
Cape  May,  NJ  08204 

August  15,  1994.  Morehead  Ciiv.  XC.  7 
to  10  pm. 

C^arteret  Corr..mu.iitv  College 

Joslyn  Hall 

3505  Arendale  Street 

Morehead  City,  NC  28557-2989 

Hated:  June  9,  1994. 
Richard  H.  Schaefer, 

Dirnctor,  Office  ofFishcrws  Con:.enalion  nnd 
Mnnngeinent.  National  Marine  Fi.shpries 
Service. 

|FR  Doc.  94-14674  Filed  6-15-94:  8:45  am] 
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Notices 


This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  applicabte  to  Vr,e 
public.  Notices  of  hearings  and  investigations, 
committee  meetings,  agerwy  decisions  and 
rulings,  delegations  of  authority,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  docu.ments  appearing  in  this 
section. 


ADVISORY  COUNCIL  ON  HISTORIC 
PRESERVATION 

Programmatic  Agreement  for 
Consideration  of  Historic  Properties  in 
Surface  Coal  Mining  and  Reclamation 
Operations 

AGENCY:  Advisory  Coiinf:i!  cm  Historic 

Preservation. 

ACTION:  Notice  of  availability  ami 

request  for  comments. 


SUMMARY:  The  Advison-  Council  on 
Historic  Presenalion  (Council)  and  the 
Office  of  Surface  Mining  Reclamation 
and  Enforcement  (OSM).  are  inviting 
UTitten  comments  from  the  public  on  a 
proposed  Programmatic  Agreement  (PA) 
among  OSM.  the  Council,  and  the 
National  Conference  of  State  Historic 
Prescr\ation  Officers  (NCSHPO),  that 
would  set  forth  GSM  procedures  for 
taking  into  account  the  effects  of  surface 
coal  mining  and  reclama'.'cn  operations 
on  hi'^toric  properties. 

The  Council  and  OSM  have  jointly 
developed  the  proposed  PA  with 
NCSHPO,  pursuant  to  §800.13  of  the 
Council's  regulatii.  -.  (y.n  CFR  part  800). 
The  PA  sets  forth  proposed  procedures 
for  meeting  the  requirements  of  section 
106  of  the  National  Historic 
Preservation  Act  of  1966  (Pub.  L.  89- 
665)  (NHPA  or  the  Act)  and  other 
provisions  of  the  Act  as  amended  in 
1992  (Pub.  L.  102-575). 

The  Council  is  an  independent 
f'e(K;ral  agency  tl.at  advises  the 
President  and  Congress  on  matters  of 
historic  preservation.  OSM  is  the 
Federal  agency  within  the  Department 
of  the  Interior  creeled  by  tlio  Surface 
Mining  Control  and  Reclamation  Act  of 
1977  (SMCR.'l)  to  implement  SMCR^I's 
requirements  concerning  the  regulation 
of  surface  coal  mining  and  reclamation 
operations  and  the  reclamation  of 
abandoned  mine  lands.  OSM's  SMCRA 
responsibilities  include  conducting 
oversight  of  State  administration  of 
approved  State  regulator}'  programs  in 


the  24  primacy  States  and  providing 
regulatory  grants  to  primacy  States  to 
administer  and  enforce  their  regulatory 
programs. 

OSM  initiated  consultation  with  the 
Council  in  April  1993  to  explore  options 
for  implementing  its  responsibilities 
under  ihe  1992  i\mendments  to  the 
NHPA.  particularly  in  relation  to  Stale 
.    permitting  actions  and  related  activities. 
Over  the  past  year,  the  Council,  OSM. 
and  NCSHPO  have  been  working 
together  to  develop  the  proposed  PA  as 
a  potential  compliance  mechanism  for 
implementing  OSM's  responsibilities 
under  the  1992  NHPA  Amendments  and 
the  1991  judicial  decision  in  hidiana 
Coal  Council.  Inc.  v.  Lujan  (744  F.  Supp 
1385  (D.DC.  19911).  A  PA  is  one  of  the 
options  s.it  forth  in  the  Council's 
regulations  at  §  36  CFR  section  800.13 
for  a  Federal  agency  to  tailor  section  lOfi 
review  procedures  to  meet  its  historic 
preservation  obligations  in  lieu  of  the 
standard  process  set  forth  at  36  CFR 
§800.4-6.  The  1992  amendments  to  tht- 
Act  clarified  that  State  regulatory 
programs  administered  pursuant  to  a 
delegation  or  approval  by  a  Federal 
agency,  such  as  OSM's  approval  of  State 
programs  and  delegation  of  surface  coal 
mining  regulation  to  State  Regulatorv 
Authorities  (SRAs).  are  Federal 
undertakings  subject  to  section  106  of 
the  Act.  Therefore,  OSM  is  now- 
responsible  for  ensuring  that  the  eff(!c:ts 
on  historic  properties  of  each  State 
permitting  action  are  appropriately 
considered.  Each  SRA  must  assist  OSM 
in  fulfilling  its  NHPA  re.-^.ponsibilities  as 
a  standard  condition  of  each  regulatory 

gr3!:t. 

The  proposed  PA  sets  forth 
procedures  for  implementing  OS.M's 
NHPA  section  106  responsibilities  as  an 
alternative  to  the  standard  section  106 
review  process.  The  PA  covers  Stale 
permitting  activities  in  the  24  primacy 
States  and  on  Federal  lands  in 
cooperative  agreement  States,  where  the 
States  exercise  regulatory  jurisdiction 
over  such  lands.  The  PA  also  covers 
OSM  permitting  actions  in  Federal 
prcgram  States,  and  on  Federal  lands  in 
non-cooperative  agreement  States, 
where  OSM  is  the  regulatory  authority. 
The  terms  of  the  PA  do  not  apply  to 
OSM's  regulatory  activities  on  Indian 
lands  or  where  National  Historic 
Landmark  properties  may  be  affected,  hi 
these  situations,  the  standard  process  at 
36  CFR  §  800.4-6,  applies.  In  contrast  to 
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the  standard  section  106  review  process, 
the  PA  Ls  intended  to  expedite  and 
streamline  the  process  by  grantin-^  more 
decisionm.akingand  implementation 
authority  to  the  States.  The  proposed  PA 
provides  for  Council  and  OSM 
involvement  in  a  proposed  surface  coal 
mining  permitting  action  only  if 
disputes  arise  that  are  unresolvable  at 
the  State  level  or  if  a  member  of  the 
public  requests  such  involvement.  The 
PA  also  encourages  SR.^s  and  State 
Historic  Preser\ation  Officers  to  tievelop 
and  formalize  their  own  State-specific 
procedures  based  on  those  contained  in 
the  PA.  Finally,  the  PA  establish  s  a 
monitoring  and  reporting  syst'-^-, 
whereby  OSM  can  ensure  compi  ince 
with  section  106  requirem»"nts. 

Publication  of  this  proposed  PA  and 
request  for  comments  on  its  scop», 
efficacy,  and  adequacy  is  part  of  the 
public  participation  process  as  .set  forth 
at  36  CFR  §800. 13(c)  of  the  Council's 
regulations  with  the  purpose  of 
gathering  information,  comments,  and 
suggestions  on  the  prt.po.sed  P.\ 

FOR  COPIES  OF  THE  PRCPCSED  PA 
CONTACT:  Thomas  M.  McCulio<:h,  Office 
of  education  and  Pre.servation 
Assistance,  Aavisory  Council  on 
Historic  Preservation,  1100 
Pennsylvania  Ave.  N\V.,  suite  80,1, 
Washington.  DC  20004  (202-606-8520). 

COMMENTS  DUE:  Written  comments  on 
the  proposed  PA  should  bo  submitted  to 
Ihe  Council,  at  the  address  given  ^hove. 
by  5  p.m.  Easfe.'-n  'im"  un  the  15t!i  of 

.Aii;_'ust,  1994  * 

FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  M  McCulloch,  Office  of 
Education  and  Fre.serval ion  Assis-ance, 
Advisory  Council  on  Hi.'-toric 
Pre-servation.  1100  Pennsylvania  Avu. 
NW..  suite  803,  Washington,  IX^  20004 
(202-r.06-8520>  OR  Suzanne  Huflak. 
Office  of  Surface  Mining  Reclamation 
and  Enforcement.  1951  Con.stitution 
Ave.  NW..  Washington.  DC  20240  (202- 
208-270fi). 

Uatud:  lune  7.  J'l94. 
Robert  D.  Bush, 
Executive  Dirtctor. 

jFR  Doc.  94-14653  Filed  f,-]r-,-94;  H  -^i  anil 
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DEPARTMENT  OF  AGRiqULTURE 

Forms  Under  Review  by  dffice  of 
Management  and  Budget 

jtine  10,  1994. 

The  Department  of  Agri*  ullure  has 
submitted  to  0MB  for  revi  iw  the 
following  proposal  for  the  :ollection  of 
information  under  the  pro  isions  of  the 
Paperwork  Reduction  Act  44  U.S  C. 
(chapter  35)  since  the  last  !  st  was 
published.  This  list  is  groii  ped  into  new 
proposals,  re.  isions,  exten  ;ion,  or 
roinstatements.  Each  entry  contains  the 
following  information 

(1)  Agency  proposing  thj  information 
( ollettion; 

(2)  Title  the  information 
(.■))  Form  number{s).  if  a 

(4)  How  often  the  infonrist 
requested: 

(5)  Who  will  be  re«)uired  or  asked  to 
report: 

(6)  An  estin)afe  of  the  ntjiiber  of 
responses: 

(7)  An  estimate  of  the  lof|.i  mmiber  of 
hours  needed  to  provide  tl 
information: 

(8)  Name  and  telephone  fiuniber  of 
the  agency  contact  person. 

Questions  about  the  it 
listing  should  be  directed 
f  "^rson  named  at  the  end  o 
Copies  of  the  proposed  fo 
supporting  documents  may 
from:  Department  Clearsm 
USDA,  OIRM,  Room  404-\V 
P.idg..  Washington.  D.C.  20 
690-2118. 
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Revision 

•  Cooperative  State  Researth  Service 
Grant  Application  Kit — Fafjiities 

Program 
Forms  CSRS-S.^O,  -851,  -8fc2,  -85.3. 

-HFiJ.  -860<^nd  en\  irofimentnl 

assessment 
On  occasion;  Annually 
Non-profit  institutions;  77  iesponses: 

727  hours 
Evelvn  J.  O'Connor-Miller,  202)  401- 

0466 

Farmers  House  Administra  lion 


Iwli 


ivery  of 
iftent 


7  CFR  1940-T,  System  for 

Certain  Rural  Develop 

Programs 
Recordkeeping;  On  occasioji;  Quarterly 
State  or  local  governments;  p 40 

responses;  567  hours 
I  u:k  Holslon.  (202)  720-Q7.' 

Kxtension 

•  Agricultural  Marketing  Service 
firapes  Grown  in  a  Designal  ed  Area  of 
Southeastern  Oiliforni; ,  Marketing 
Order  No.  025 
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nliection: 
{(..''ble: 
ion  is 


in  the 

the  agency 
each  entry. 

s  and 

be  obtained 

I  Officer. 

Admin. 
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FV-74,  FV-77,  FV-78.  and  FV-78-A 
On  occasion;  Annually;  Every  six  years 
Farms;  Businesses  or  other  for-profit: 

Small  Businesses  or  organizations; 

507  responses;  3S  hours 
Charles  Rush,  (202)  690-.3670 

•  Agricultural  Marketing  Service 
Irish  Potatoes  Grown  in  Modoc  and 

Siskiyou  Counties,  California,  and 
in  all  Counties  in  Oregon,  except 
Malheur  County — Marketing 
Agreement  and  Ord^;r  No.  047 

FV-79,  FV-79-A.  and  FV-HO 

Recordkeeping:  On  occasion;  Weeklv: 
Monthly:  Annually;  Biennially 

Firms;  Businesses  or  other  for-profit: 
2.461  responses;  267  hours 

Robert  F,  Matthews,  (202)  690-0464 

•  Agricultural  Marketing  Service 
Onions  Grown  in  South  Texas. 

Marketing  Order  No.  959 
FV-89:  FV-90;  and  FV-94 
Recordkeeping;  On  occasion:  Monthly; 

Annually 
F,;rms;  Businesses  or  other  for-profit; 

Small  businesses  or  organizations: 

915  respon.ses;  68  hours 
Robert  F,  Matthews,  (202)  690-0464 

•  Foreign  Agricultural  Service 
Licensing  of  Sugar  Free  From  Quota 
FAS-947 

Recordkeeping;  On  occasion 
Bu-sinesses  or  other  for-profit:  545 
re.sponses;  1,000  hours 
Fred  Kessel,  (202)  720-5676 

•  Forest  Service 

Free  Use  Permit— Timber— 36  CFR 

223.5-223.13 
F.S-2400-8 

Recordkeeping;  On  occasion:  Annuallv 
Individuals;  50,000  responses;  10.000 

hours 
Michael  T.  Miller,  1202}  20.5-0854 

•  Federal  Crop  Insurance  Corporation 
Planting  Record  Fresh  Sweet  Corn- 
Planting  Record  Peppers — Planting 
Record  Tomatoes 

FCI-527.  FCI-528.  &  FCl-529 

On  occasion 

Individuals  or  households;  Farms:  1.374 

responses:  2,061  hours 
Bonnie  Hart.  (202)  254-5046 

•  Federal  Crop  Insurance  Corporation 
Macadamia  Tree  Worksheet  and 

Macadamia  Tree  Worksheet 

Continuation  Form 
FC1-74-A  (2) 
On  occasion 
individuals  or  households;  Farms:  3,000 

responses;  3,000  hours 
Bonnie  L.  Hart,  (202)  254-8393 

•  Federal  Crop  Insurance  Corporation 
Statement  of  Fat  Is 

FCI-6 

On  occasion 

Ir.dividuals  or  households;  Farms; 
75,000  responses:  75.000  hours 


Bonnie  L.  Hart,  (202)  254-5046 
Larrj  K.  Roberson, 

Deputy  DeparUneiitalClfurance  Uffic  f^r 
\VR  D(M    94-14684  Filed  6-15-94;  8:4,'j  nm! 

BILUNG  CODE  3410-01-M 


Cooperative  State  Research  Service 

Forestry  Research  Advisory  Council; 
Meeting 

According  to  the  Federal  Advisory 
Committee  Act  of  October  6.  1987  (Pub 
L.  92^63,  86  Stat.  770-776).  li.,S. 
Department  of  Agriculture  announces 
t.'ie  following  meeting: 

Xamf.  Forostrv-  Resrnrt  h  AiH  iscrv 
("oiincil. 

Dnte:]u\\  14-1.".,  1994.  « 

Time.- 8:30  a.m. -5  p.m. 

PIccp:  Room  .33.'?B  &  338(:  Acrospat  e 
Cfntnr,  901  D  Street  SVV.,  Washington,  DC 

Type  ofMft^tinii:  Open  to  the  puhlic. 
Person.^  mrv  participate  in  the  meeiing  if 
lime  and  space  permit. 

Cominenfs:  Thp  public  may  fil';  vvrirti-ti 
( (.minonts  before  or  after  the  moi'tiriR  bv 
cnntarting  the  person  below. 

Purpose:  The  council  will  lie  ciilibfratin-; 
a;.ii-n(Ia  »opic.«?  that  include:  federal  science 
planning  as  it  relates  to  fores-fry  and  n.-tiiri;! 
risourr.es:  implemenfaiion  of  the  National 
R'-senrch  Council  report:  Forestry  Rr^searc  h 
A  Mandate  for  Ch.=>.nge;  joint  planning  and 
priority  setting  by  forestry  research 
CDoperdtors:  n'.view  of  the  ("ooperatix  e 
Forestry  Research  Progra.m  IMclntire- 
.S'rnnis);  and  other  current  research  issues 

Contact  Person  for  Agendo  ond  More 
liiformtiiion:  Peter  A.  Muscato,  Cooperative 
Slate  Research  Service,  Room  329,  Aerospate 
Building,  CS.  De|jartmcnt  of  .Agriculture. 
Washington.  DC  ;?02.^0-2210:  felephcne  (20zl 
401-455.S. 

Dated:  June  H.  1994 

John  Patrick  )ordan, 

Arln-inistrctor.  Conpfrative Slate  J1t--t^nri.  h 
St^r\ire. 

|FR  Dof .  94-14h8:}  Fulfil  b-ifi-94:  H  45  ar,;) 

BILLING  CODE  CSRS-3410-22M 


Forest  Service 


Angeles  National  Forest;  Proposed 
Pacific  Pipeline  Project  EIS/SEIR; 
Notice  of  Intent 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Notice  of  Intent  to  prepare  an 
Environmental  Impact  Statement  (EIS). 

SUMMARY:  The  California  Public  Utilities 
Commission  (CPUC)  and  the  United 
States  Forest  Service,  Angeles  National 
Forest  (ANF)  will  direct  the  preparation 
of  a  joint  Environmental  Impact 
St.itement  (EIS)  and  a  Subsequent 
Environmental  Impact  Report  (SEIR) 
referred  to  as  an  E1S/.SF.IR  for  the  Pacific. 
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Pipeline  Project  proposed  by  Pacific 
Pipeline  System,  Inc.  (PPSI)'.  Aspen 
Environmental  Group,  a  third-party 
contractor,  under  the  direction  of  the 
CPIJC,  as  the  lead  California  State 
agency,  and  the  USFS/ANF.  as  the  lead 
Federal  agency  will  prepare  a  draft  and 
final  EIS/SEIR  to  comply  with  the 
.National  Environmental  Policy  Act 
(N'EPA)  and  the  California 
Environmental  Quality  Act  (CEQA). 
On  October  10.  199i,  PPSI  filed  an 
Application  with  the  CPUC  for 
authorization  to  issue  capital  stock  and 
other  indebtedness  to  fund  development 
of  a  proposed  pipeline  to  transport 
offshore  Santa  Barbara  crude  oil  to  Los 
Angeles  area  refineries.  At  the  same 
time.  PPSI  submitted  a  Proponent's 
Environmental  Assessment  (PEA) 
pursuant  to  the  provisions  of  CEQA. 
The  CPUC  conducted  comprehensive 
scoping  meetings  and  solicited  public 
<ind  agency  comments  on  the  scope  of 
the  EIR.  The  CPUC  selected  a  third  party 
contractor  (Aspen  Environmental 
Croup)  to  independently  prepare  an 
Environmental  Impact  Report  (EIR) 
pursuant  to  their  responsibility  as  a  lead 
agency  under  CEQA. 

The  project,  as  proposed  at  that  time, 
was  a  171-mile  long.  20-inch  insulated 
pipeline  with  a  capacity  to  transport 
130.000  barrels  per  day  (bpd)  of  crude 
oil.  This  originally  proposed  pipeline 
would  have  extended  from  Gaviota 
.Marine  Terminal  in  Santa  Barbara 
County  to  oil  refinery  destinations  in 
the  Los  Angeles  Basin.  The  pipeline 
would  have  traversed  across  Santa 
Barbara  and  Ventura  Counties,  and  enter 
Los  Angeles  County  near  Santa  Clarita. 
For  much  of  i?s  length,  the  proposed 
pipeline  would  have  been  buried  in  the 
Southern  Pacific  Transportation 
Company  railroad  right-of-way  (ROW) 
In  Los  Angeles  County  the  pipeline 
would  have  continued  southeasterly, 
mostly  parallel  to  Interstate  5(1-5)  to 
near  Glendale  and  then  south  to  Watts. 
At  the  Watts  Junction  the  pipeline 
would  have  split  into  two  pipelines. 
t!ach  leading  to  a  refinery  destination. 
One  pipeline  would  continue  to  the 
Chevron  Refinery  in  El  Segundo.  and 
the  other  would  continue  south  to  both 
•  Texaco's  Wilmington  refinery  and  the 
GATX  oil  distribution  facility.  This 
originally  proposed  project  also 
included  five  pump/pressure  reduction 
stations  along  its  route. 

A  comprehensive  EIR  was  prepared 
for  this  originally  proposed  project.  Five 
workshops  and  five  public  hearings 
were  conducted  and  significant  public 
conmients  were  received  on  the  Draft 
EIR  and  incorporated  into  the  Final 
document.  In  addition  to  the 
( nmprehensivo  EIR.  an  Executive 


Summary  was  prepared  and  made 
available  to  the  public  in  both  English 
and  Spanish  language  versions.  The 
Final  EIR  (FEIR)  was  Certified  by  the 
CPUC  in  1993.  indicating  that  in  their 
view.  tJie  EIR  had  adequately  identified 
the  potential  impacts  of  the  Proposed 
Project  and  contained  the  information 
required  for  making  their  final  decision 
on  the  project,  which  would  be  reachfd 
after  c:onducting  evidentiary  hearings 
and  upon  the  receipt  of  staff 
recommendations.  However,  due  to 
project  changes  announced  by  PPSI  aftt-r 
certification,  evidentiary  hearings  were 
not  held,  nor  was  a  decision  made  on 
the  Proposed  Project  by  the  CPUC. 

In  December  of  1993.  PPSI  filed  an 
Amended  Application  with  the  CPUC. 
Later,  in  early  1994.  PPSI  also  filed  this 
.\mended  Application  with  the  ANF. 
This  Amendment  was  based  on  an 
Agreement  reached  by  major  potential 
users  of  the  Proposed  Pipeline  (Santa 
Barbara  offshore  producers)  and  the  All 
American  Pipeline  Company  (AAPL). 
The  producers  agreed  that  the  only 
means  of  transporting  their  oil  out  of 
Santa  Barbara  County  by  pipeline  will 
be  through  use  of  the  e.xisting  AAPL. 
which  can  transport  all  produced  oil  in 
this  area  to  Kern  County,  and 
ultimately,  to  Te.xas.  if  requested  bv 
producers.  However,  producers  have 
informed  agencies  and  the  public  thai 
the  preferred  destination  for  the 
majority  of  their  heavy  offshore 
production  is  the  Los  Angeles  area 
refineries.  Currently  there  are  no 
existing  pipelines  with  adequate 
capacity  to  transfer  crude  oil  from  the 
Southern  Kern  County  to  the  Los 
Angeles  area. 

Thus,  PPSI  proposed  to  modify  their 
project  to  comply  with  recent 
agreements  and  respond  to  this  demand. 

The  Amendment  filed  with  the  ANF 
differs  from  the  original  proposal  in  the 
following  manner: 

■  The  origination  point  of  the 
pipeline  would  be  at  an  existing  Texaco 
oil  facility  in  Emidio.  Kem  County,  an 
area  adjacent  to  the  All  American 
Pipeline,  which  would  enable  the 
transfer  of  Santa  Barbara  offshore  crudt! 
oil  from  the  AAPL  to  the  Pacific 
Pipeline. 

■  From  this  origination  point  a 
proposed  20-inch  pipeline  segment  will 
continue  for  62  miles  to  Castaic 
junction,  at.  which  point,  it  would  join 
the  originally  proposed  project  as 
applied  for  by  PPSI.  The  62-mile 
pipeline  ROW  would  be  generally 
parallel  to  1-5,  and  will  traverse  through 
the  National  Forest  System  land 
administered  by  the  ANF.  This  newly 
proposed  62  miles  from  Emidio  to 


Castaic  Junction  would  replace  the  104 
miles  of  previously  proposed  pipeline 
from  the  Gaviota  Marine  Terminal  to  the 
(iastaic  Junction. 

■  The  replacement  of  the  previously 
proposed  Gaviota  to  Castaic  |unclion 
pipeline  with  the  new  62-mile  pipelint; 
would  result  in  the  following  changes  in 
ancillary  facilities: 

—five  of  the  pump/pressure  n;duction 
stations  required  previously  in  Santa 
Barbara,  Ventura,  and  Los  Angles 
Counties  would  be  replaced  by  three 
new  pump/pressure  reduction 
stations  in  Kern  and  Los  Angeles 
Counties 

—the  proposed  Control  Cienter  for  the 
pipeline  would  be  located  in  Taylor 
Yard  (Los  .Angeles)  instead  of  Venlur.i 
County,  as  originally  proposed. 

■  The  Amendment  also  requires 
con.sideration  of  three  additional 
refinery/terminal  destinations  in  Los 
Angeles  County  (retaining  the  previous 
three  destinations).  These  three 
destinations  are: 

—Unocal  Refinery  in  Carson 
— Chemoil  Terminal  in  Carson 
— Ultramar  Refiner)-  in  Wilmington 
These  newly  proposed  destinations 
would  require  installations  of  an 
additional  3.3  miles  of  16-inch  pipeline 
that  was  not  considered  in  the  FEIR. 
Considering  these  additional  connecting 
lines,  the  total  length  of  the  proposed 
pipeline  would  be  approximatelv  n2 
miles  (versus  171  miles  for  the 
originally  Proposed  Project). 

The  Amended  Application  also  refers 
to  a  future  scenario  in  which  Mobil 
would  obtain  a  permit  and  would 
produce  up  to  40.000  bpd  of  oil  at  their 
Santa  Barbara  Clearview  Project.  The 
Applicant  suggests  that  the  previously 
proposed  pipeline  between  Ellwood  to 
Castaic  Junction  might  be  reconsidered 
for  this  potential  scenario. 

The  cumulative  impacts  associated 
with  this  uncertain  scenario  were 
identified  in  the  original  FEIR.  The  EIS/ 
SEIR  will  consider  this  potential 
scenario  and  alternatives  to  it  in  the 
alternatives  analysis  section  of  the 
document. 

Project  Alternatives 

Possible  alternatives  to  the  project 
would  include: 

■  No  action  or  not  constructing  the 
pipeline. 

■  Any  reasonable  project  that  can 
achieve  the  objectives  of  the  Proposed 
Action,  with  lower  overall  impacts  to 
the  environment. 

■  Route  alternatives  identified  as~a 
result  of  project  scoping. 
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Supplementary  Informal  ion 

A  numbfir  of  documen  s 
general  information  about 
already  been  issued.  The$e 
include  the  ANF  Land 
Mnnagement  Plan,  FEIS 
Decision.  These  docum 
under  certain  conditions 
(if  special  use  permits  for 

Because  of  the  magnit 
•-hanges  made  to  the  proj 
potnnlial  significant  in 
environment,  an  initial  s 
prepared.  The  originally 
newly  amended  PEAs 
in  its  Application,  as  wel 
Pipeline  FEIR  and  Lxer.i 
were  used  to  determine 
EIS.  These  documents  ar( 
review  at  the  following  1 

California  Public  Itilities  Ci 

Offi(el.  H)7  .South  Broadway 

C\,  Qjnijc.t:  Public  A»t\i 

3544 
U.S.  Fore?,!  Scvice.  Angeles 

701  N.  Santa  Anita  Ave., 

Contact  Ki(  h  Borden.  (81 
Ciirson  Regional  Library.  151 

StretJt.  Carson.  C-\,  Contac  : 

(310)  8.30-0901 
K.:y  D.  Hnjeter  Library.  510 

Port  Hiienume.  CA,  Contac 

(805)  486-5460 
Santa  Barbara  City  Library,  4  I 

Santa  Barbara  C/V,  Contan 

(805)  962-7653 
Valencia  Library.  23743  Vale  i 

Valencia,  CA,  Contact:  Ritn 

259-8332 
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if  ne<:essary,  responsibh 
agencies  may  request  a  co  )y 
application  and/or  PEA  b' 
Tom  Rooney  at:  Pacific  Pi  )el 
h;c..  101  South  First  Stree 
CA  91502.  (818)  5r.6-274'l 

The  EIS/SEIR  Process 
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The  Forest  Service  believes,  at  this 
early  stage,  it  is  important  to  give 
reviewers  notice  of  several  court  rulings 
related  to  public  participation  in  the 
environmental  review  process.  First, 
reviewers  of  the  DEIS  must  structure 
their  participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  an  agency  to  the 
reviewer's  position  and  contentions. 
Vermnnt  Yankee  Nuclear  Power  Corp.  v. 
NRDC,  435  U.S.  519.  553  (1978).  Also, 
environmental  objections  that  could 
have  been  raised  at  tlie  draft  stage  may 
be  waived  if  not  raised  until  after 
completion  of  the  Final  EIS  (FEIS), 
Wisconsin  Heritages,  Inc.  v.  Harris  490 
F.  Supp.  1334  (E:D.  Wis.  1980).  Because 
of  these  court  rulings,  it  is  very 
important  that  those  interested  in  this 
proposed  action  participate  by  the  close 
of  the  comment  period  so  thf!  the 
substantive  comments  and  objectives 
are  made  available  to  the  Forest  Service. 
This  is  to  ensure  that  substantive 
comments  and  objections  are  mado 
available  when  the  USPS  can 
meaningfully  respond  to  them  in  the 
FEIS.  Comments  on  the  DEIS  should  be 
specific  and  should  address  the 
adequacy  of  the  statement  or  the  n)erits 
of  the  alternatives  discussed  (see  The 
Council  on  Environmental  Quality 
Regulations  for  implementing  the 
protedtiral  provisions  of  NEPA  at  40 
CFR  1503.3).  It  is  also  helpful  if 
comments  refer  to  specific  pages  or 
chapters  of  the  DEIS. 

After  the  end  of  the  DEIS  comment 
perio<i.  comments  will  be  analyzed  and 
C(  (:.,,dered  by  the  IJSFS  in  preparing 
the;  FEIS.  The  FEIS  is  scheduled  to  be 
completed  by  April  of  1995.  In  the  FEIS 
the  Forest  Service  is  required  to  respond 
to  the  comments  received  (40  CFR 
1503.4).  The  responsible  official  (.Mike 
Rogers,  Forest  Supervisor,  ANF, 
Arcadia,  CA)  will  consider  the 
comments,  responses,  environmental 
consequences  discussed  in  the  EIS.  and 
applicable  laws,  regulations  and 
policies  in  making  a  decision  regarding 
this  proposal.  The  responsible  official 
will  document  the  decision  and  reasons 
for  the  decision  in  the  Record  of 
•  Decision.  That  decision  will  be  subject 
to  appeal  under  36  CFR  part  215. 

Proposed  Scope  of  the  EIS/SEIR 

The  EIS/SEIR  will  present  the 
analysis  of  the  environmental  impacts  of 
the  proposed  Pacific  Pipeline  Project 
and  comparative  environmental  effects 
of  the  alternatives,  and  will  identify 
mitigation  measures  for  potentially 
significant  impacts.  The  EIS  will 
address  the  Project  from  Emidio  to  the 
Ultramar  refinery  in  Wilmington. 
However,  for  the  segment  from  Castaic 


to  Texaco's  Wihnington  refinery  the  EIS 
will,  primarily,  rely  on  the  existing 
FEIR.  The  joint  document  will  contain 
a  separate  section  in  which  the 
conclusions  stated  in  the  FEIR  will  be 
summarized.  The  potential  for 
construction  and  operation  of  the 
segment  of  the  project  which  was 
previously  proposed  between  Santa 
Barbara  and  Castaic  Junction  will  be 
considered  in  the  alternatives  analysis 
section  of  the  document. 

The  EIS/SEIR  will  address  all  issue 
areas  for  which  potential  significant 
impacts  are  anticipated.  These  issue 
areas  include: 

■  Air  Quality.  Construction  and 
operation  emissions  and  effects. 

■  Biological  Resources.  Effects  on 
native  habitats  that  support  rare, 
threatened,  or  endangered  species; 
impacts  on  sensitive  habitats  or  species 
downslope  from  the  ROW  as  a  result  of 
sedimentation  or  erosion;  damage  to 
native  plant  habitats  due  to 
construction;  loss  of  habitat  due  to 
vegetation  removal;  and  effects  of  noibe 
disturbance  on  nesting  and  foraging  of 
wildlife  species. 

■  Cultural  Resources.  Construction 
effects  on  prehistoric  sites,  structures, 
regional  districts  or  other  physical 
evidence  associated  with  human 
activity;  disturbance  during  erosion 
control  program  excavation,  illicit 
artifact  collection  by  pipeline  workers 
and  construction  equipment  and  oil 
spill  containment  encroachment  in 
sensitive  areas;  Impacts  on  Native 
.American  values. 

■  Environmental  Contamination. 
Effects  of  disturbance  from  trench 
excavation  to  contaminated  sites  along 
the  ROW  on  pipeline  workers:  migration 
of  contaminants  via  surface  ground 
water  runoff;  and  pipeline  passage 
through  oil  fields  with  abandoned  wells. 

■  Geology.  Slope  stability  and 
seismic  impacts  associated  with  fault 
rupture  and  liquefaction/lateral 
spreading;  and  damage  to  above  ground 
structures  from  earthquake-induced 
ground  shaking. 

■  Hydrology.  Flood-related  impacts 
due  to  diversion  of  stream  flows  during 
construction;  erosion  and  scour  impacts 
due  to  pipeline  rupture  and  oil 
contamination  of  streams; 

■  Land  lise  and  Public  Recreation. 
Construction  effects  on  .agricultural  and 
recreational  uses;  disruptions  to  public 
services  and  access  roads  in  residential 
areas;  and  potential  for  long-term  safety 
risks  to  existing  or  planned  uses  in 
project  vicinity. 

■  Noise.  Construction  effects  on 
sensitive  receptors. 

■  Paleonotology.  Project  impacts  on 
the  fossil  evidence  of  inorganic  plant 


and  aniiiia!  niiuiins  over  11.000  years 
old. 

■  J'liblic  Services.  Effects  of  project 
f  onsfnictiou  and  population  growth. 

■  Public  Utilities  and  Energy. 
Cionstruction  disruption  to  utilities  due 
to  collocation  accident. 

■  Socioeconomics.  Construction 
disniption  to  commercial  sites; 
construction  and  operation  effects  on 
employment  and  population  growth; 
and  oil  spill  effects  on  local  business, 
ti-mporar}-  housing  and  tourism. 

■  Soils.  Effects  of  soil  corrosivity  on 
project  design;  effects  of  expansive  soils 
on  foundations  of  above-ground 
structures;  and  fugitive  dust  emissions 

■  System  Safety.  Oil  spill  impacts 
from  land-based  oil  spills,  risk  of  oil 
spill  ignition,  and  exposure  to  resulting 
fire.  Impacts  to  creeks,  riverbeds  and 
native  habitat;  and  effects  of  oil  spills  on 
s(;nsitive  receptors. 

■  Transportation  and  Traffic. 
(Construction  effects  on  project  study 
areas  transportation  system,  traffic 
<:ongestion.  pedestrian  circulation  am! 
emergency  access. 

■  Visual  Resources.  Construction  and 
(jperati(m  effects  on  visual  resources 
resulting  from  presence  of  equipment, 
materials,  workers,  and  above-groun<l 
facilities. 

■  Cumulative  and  Growth  Inducing 
Impacts. 

Project  Scoping  Process 

The  EIS/SEIR  on  the  Proposed  Pacific 
Pipeline  Project  will  focus  on  significant 
environmental  effects.  The  process  of 
determining  the  focus  and  content  of  the 
EIS/SEIR  is  known  as  scoping  (40  CFR 
1501.7).  Scoping  helps  to  identify  the 
range  of  actions,  alternatives, 
environmental  effects,  and  mitigation 
measures  to  be  analyzed  in  depth,  and 
eliminates  from  detailed  study  those 
issues  that  are  not  pertinent  to  the  final 
decision  on  the  Proposed  Project.  The 
USPS  will  be  seeking  information, 
comments,  and  assistance  from  Federal, 
State,  and  local  agencies,  the  proponent 
and  other  individuals  or  organizations 
who  may  be  interested  in.  or  affected  by 
the  proposed  action.  Significant  issues 
(nay  be  identified  through  public  and 
agency  comments. 

Scoping,  however,  is  not  conducted  to 
resolve  differences  concerning  the 
merits  of  the  project  or  to  anticipate  the 
ultimate  decision  on  the  propo.sal. 
Rather,  the  purpose  of  scoping  is  to  help 
ensure  that  a  comprehensive  ajid 
focused  EIS/SEIR  will  be  prepared  that 
provides  a  firm  basis  for  the  decision- 
making process.  The  scoping  process 
includes: 
■  Identifying  potential  issues. 
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■  Id«;ntif>'ing  issues  to  be  analyzed  in 
depth. 

■  Eliminating  insignificant  issues  or 
those  which  have  been  covered  by  a 
relevant  previous  environmental 
analysis. 

■  Exploring  additional  ahernatives. 

■  Identifying  potential 
environmental  effects  of  the  propost^d 
action  and  alternatives  (i.e.,  direct, 
indinrct,  and  cumulative  effects  and 
coimected  actions).  ^ 

■  Determining  potential  cooperaflng 
agencies  and  task  assignments. 

Public  and  agency  scoping  sessions 
will  be  held  in  the  following  areas: 

Vista  Del  Lago  Visitor  Center,  Vista  Del 
Lago  Exit  (ten  miles  north  of  Castaic 
function).  Interstate  5,  June  27.  1994. 
7  p.m. 

Aragon  Elementary  School.  1 118  Aragon 
Avenue,  Los  Angeles.  CA  900B5,  [luie 
28.  1994.7  p.m. 

Wilmington  Boys  and  Girls  Club.  .Multi- 
purpose Room.  1444  West  "Q"  Street. 
Wilmington.  CA  90744.  Jime  29.  1994. 
7  p.m. 

City  of  San  Fernando,  Council 
Chamljers,  117  McNeil  Street.  .S.m 
Fernando.  CA  91340.  )une  30.  1994.  7 
p.m. 

Agency  Comments 

Notice  has  been  sent  to  responsible 
Federal  Agencies,  the  State,  and  the 
Federal  Register.  Also  State  responsihit; 
and  trustee  agencies  and  the  State 
Clearinghouse  have  been  notified.  We 
need  to  know  the  views  of  your  agencv 
as  to  the  scope  and  content  of  the 
environmental  information  which 
reflvcts  \our  agency's  statutory' 
responsibilities  in  connection  with  th<; 
proposed  project.  Once  again,  responses 
should  identify  the  issues  to  be 
considered  in  the  Draft  EIS/SEIR, 
including  significant  environmental 
issues,  alternatives,  mitigation 
measures,  and  whether  the  responding 
agency  will  be  responsible  State  of 
Federal  agency  or  a  state  trustee  agencv. 

Due  to  the  time  limits  mandated  by 
State  and  Federal  Laws,  your  response 
must  be  st;nt  at  the  earliest  possible  date 
but  no  later  than  30  days  after 
publication  of  this  notice.  Please  send 
your  response  to:  Richard  Borden 
(ANF).  c/o  Aspen  Environmental  Ciroup. 
30423  Canwood  Street,  suite  21H. 
Agoura  Hills,  CA  91301. 

For  further  information  write  to: 
Richard  Borden,  ANF,  701  North  Santa 
.^nita  Avenue,  Arcadia.  CA  910(Hi-2799, 
(HlHI  :-i74-:i255. 


Dated:  Jimi!  8.  1W4 
Mike  Wickman, 

DisXncX Ranger.  Saugus Hangir District. 
Angeles  X'ational  Forest. 
IFR  Doc.  94-14501  Filed  5-1.5-94:  «:4.'>  ntu\ 
BILLING  CODE  3410-11-M 


Joseph  Creek  Wild  and  Scenic  River 
Management  Plan  Environmental 
Assessment,  Wallowa-Whitman 
National  Forest,  Wallowa  County.  OR 

AGENCY:  Forest  Service.  USDA 
ACTION:  Notice  of  availability. 


SUMMARY:  On  June  7.  1994.  Wallowa- 
Whitman  Forest  Supervisor.  R.M. 
Richmond,  signed  a  Decision  Notice 
which  adopted  into  the  Forest  Plan  th«! 
Joseph  Creek  Wild  and  Scenic  River 
Management  Plan  which  required  an 
amendment  to  the  Wallowa-Whitman 
Forest  Plan. 

This  management  plan  outlines  use- 
levels,  development  levels,  resource 
protection  measures,  and  outlines  a 
gcmeral  management  direction  for  i\w 
river  corridor.  This  amendment  is 
necessary  to  implement 4he  Wild  and 
Scenic  Rivers  Act  which  required  the 
Forest  Ser\'ice  to  develop  a  management 
plan  for  Joseph  Creek.  Interim  di,'w;tion 
was  identified  in  the  Forest  Plan  as 
Management  Area  7  (Wild  and  Scenic 
Rivers).  The  environmental  assessment 
documents  the  analysis  of  alternatives 
to  managing  the  Joseph  Creek  Wild  and 
Scenic  River  in  accordance  with  the 
Wild  and  Scenic  Rivers  Act. 

This  decision  is  subject  to  appeal 
pursuant  to  Forest  Service  regulations 
36  CFR  part  21 7.  Appeals  must  be  filed 
within  45  days  from  the  date  of 
publication  in  the  Baker  City  Herald. 
Notices  of  .Appeals  must  meet  the 
requirement  of  36  CFR  217.9. 

The  environmental  assessment  for  the 
Joseph  Creek  Wild  and  Scenic  River 
Management  Plan  is  available  for  the 
public:  review  at  the  Wallowa-Whitman 
National  Forest  Supervisor's  Office  in 
Baker  City.  Ort?gon. 

EFFECTIVE  DATE:  Implementation  of  this 
decision  shall  not  occur  within  30  days 
following  publication  of  the  legal  notici- 
of  the  decision  in  the  Baker  City  Herald 
FOR  FURTHER  INFORMATION: 
For  further  information,  contact  .Steve- 
Davis,  Wallowa-Whitman  National 
Forest.  P.O.  Box  907,  Baker  C:itv,  Oregon 
97814  or  phone  (503)  .T23-13in 

Duled;  I'.ine  7.  :Wi 
R.M.  Richmond. 
Fon-^t  Supmi.'idr 

jFK  IMn.  04-14r._'7  lilcd  (,-1.5-<M:  H  4-|  .itiil 
BILLING  CODE  3410  11 -M 
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Rural  Electrification  Adrnfiistration 

Municipal  Interest  Rates  f^r  Third 
Quarter  of  1994 

agency:  Rural  Electrification 
Administration,  USDA. 

ACTION:  Notice  of  municip£  1  interest 
rates  on  advances  from  ins  ired  electric 
loans  for  the  third  quarter  qf  1994. 


the 
n  municipal 
terms 
:alendar 


SUMMARY:  REA  hereby  arui^unces 
interest  rates  for  advances 
rate  loans  with  interest  rate 
beginning  during  the  third 
quarter  of  1994. 

DATES:  These  interest  rates  ire  effective 
for  interest  rate  terms  that  c  ommence 
during  the  period  beginnin  ;  July  1, 
1994.  and  ending  Septemb«  r  30,  1994. 

FOR  FURTHER  INFORMATION  C  DNTACT:  Sue 
Arnold.  Financial  Analyst,  'rogram 
Support  Staff,  U.S.  Department  of 
Agriculture,  Rural  Electrifi(  ation 
Administration,  room  2230  s,  14th 
Street  &  Independence  Aveiue  SVV  , 
Washington.  DC  20250-1 5(  0. 
Telephone:.  202-720-0736.  |F AX:  202- 
720-1120. 

SUPPLEMENTARY  INFORMATIO  <:  Pursuant 
to  REA  regulations  at  7  CFF  1714.5,  the 
interest  rates  on  advances  o  F  funds  from 
municipal  rate  loans  are  baled 
indexes  published  in  the  ' 
for  the  four  weeks  prior  to 
Friday  of  the  last  month  be 
beginning  of  the  quarter.  In 
with  7  CFR  1714,5,  the  inte 
established  as  shown  in  the 
table  for  all  interest  rate  ten  ns 
emy  time  during  the  third  calendar 
quarter  of  1994. 


Interest  rate  term  ends  in 
(year) 


2015  or  later 

2014 

2013 

2012 

2011  

2010 

2009 

2008 

2007 

2006 

2005 

2004 

2003 

2002 

2001  

2C00 

1999 

1993 

1997 

1996 

1995 


(0 


t  le 


on 
ond  Buyer" 

first 
ore  the 
accordance 
est  rates  are 
following 

that  begin 


nterest  rate 
000  percent) 


6.125 
6.125 
6.125 
6.000 
6.000 
6.000 
5.875 
5.875 
5.750 
5.625 
5.500 
5.375 
5.375 
5.250 
5.125 
5.000 
4.875 
4.750 
4.625 
4.375 
3.750 


Dated:  June  10. 1994. 
Wally  Beyer, 

Administrator. 

|FR  Doc.  94-14680  Filed  6-15-94;  8:45  am] 

BILLING  CODE  3410-15-P 

COMMISSION  ON  CIVIL  RIGHTS 

Agenda  and  Notice  of  Public  Mee 
of  the  Rhode  island  Advisory 
Committee 


Notice  is  hereby  given,  pursi 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Commission  on 
Civil  Rights,  that  a  meeting  of  the  Rhode 
Island  Advisory  Committee  to  the 
Commission  will  be  convened  at  2  p.m. 
and  adjourn  at  6  p.m.  on  Wednesdav, 
July  13,  1994,  at  the  Marriott  Hotel," 
Washington  room,  Charles  and  Orms 
Streets,  Providence,  Rhode  Island 
02904.  The  purpose  of  the  meeting  is  to 
update  Committee  members  on  the 
Commission  and  to  plan  future 
activities. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Committee  Chairperson  Sarah  A. 
Murphy.  401-455-3880  or  John  I. 
Binkley.  Director  of  the  Eastern  Regional 
Office.  202-376-7533  (TDD  202-376- 
8116)  Hearing-impaired  persons  who 
will  attend  the  meeting  and  require  the 
services  of  a  sign  language  interpreter 
should  contact  the  Regional  Office  at 
least  five  (5)  working  days  before  the 
scheduled  date  of  the  meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
ajid  regulations  of  the  Commission. 

Dated  at  Washington,  DC.  June  8,  1904. 
Carol-Lee  Hurley, 

Chief,  Regional  Programs  Coordination  Unit. 
|FR  Doc.  94-14652  Filed  6-15-94;  8:45  am) 

BILIING  CODE  6335-01-P 


DEPARTMENT  OF  COMMERCE 

Foreign-Trade  Zones  Board 
[Docket  23-94) 

Foreign-Trade  Zone  172— Oneida 
County,  NY;  Application  for  Subzone 
Oneida  Ltd.  (Tableware)  Sherrill  and 
Oneida,  NY 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  Board  (the 
Board)  by  Oie  County  of  Oneida,  New 
York,  gran^  of  FTZ  172,  requesting 
special-purpose  subzone  status  for  the 
manufacturing  facilities  of  Oneida  Ltd. 
in  Sherrill  and  Oneida,  New  York.  The 
application  was  submitted  pursuant  to 


the  provisions  of  the  Foreign-Trade 
Zones  Act,  as  amended  (19  U.S.C.  81a- 
81u),  and  the  regulations  of  the  Board 
(15  CFR  part  400).  It  was  formally  filed 
on  June  7,  1994. 

The  Oneida  facilities  involve  three 
sites  in  Sherrill  (Oneida  County)  and 
Oneida  (Madison  County),  New  York: 
Site  1  (116  acres)— Main  Plant,  East 
Seneca  Street  and  Route  5,  Sherrill;  Site 
2  (63  acres)— Knife  Plant,  Kenwood 
Avenue,  Sherrill;  and  Site  3  (0.5 
acres) — warehouse  facility  (D.J. 
Warehouse),  Wilson  Street,  Oneida.  The 
facilities  (2500  employees)  are  used  to 
manufacture  a  full  line  of  stainless  steel, 
silverplated  and  sterling  silver  fiatware 
(knives,  forks  and  spoons)  as  well  as 
certain  hollowware  (tea  services,  bowls, 
trays,  cups).  The  facilities  are  also  used 
to  warehouse/package/distribute 
porcelain,  chinaware,  crystal  and 
miscellaneous  giftware.  Certain  finished 
and  semi-finished  items,  accounting  for 
up  to  15  percent  of  sales,  are  sourced 
from  abroad  to  fill  out  product  lines. 
(Stainless  steel  mill  products  are 
sourced  domestically.)  Oneida  is 
requesting  to  use  zone  procedures  only 
for  silverplating  of  foreign-sourced 
stainless  steel  tableware  and  for 
warehousing  and  packaging  of  finished 
products. 

Zone  procedures  would  exempt 
Oneida  from  Customs  duty  payments  on 
foreign  items  that  are  exported.  On 
domestic  sales,  the  company  would  be 
able  to  choose  the  duty  rates  that  apply 
to  the  finished  silverplated  products 
(4.5  to  6.0%).  The  duty  rates  on  foreign- 
sourf:ed  stainless  steel  tableware  items 
used  in  the  silverplating  activity  range 
from  6  to  17  percent.  The  application 
indicates  that  the  savings  from  zone 
procedures  would  help  improve  the 
plant's  international  competitiveness. 

In  accordance  with  the  Board's 
regulations,  a  member  of  the  FTZ  Staff 
has  been  designated  examiner  to 
investigate  the  application  and  report  to 
the  Board. 

Public  comment  is  invited  from 
interested  parties.  Submissions  (original 
and  3  copies)  shall  be  addressed  to  the 
Board's  Executive  Secretary  at  the 
address  below.  The  closing  period  for 
their  receipt  is  August  15,  1994. 
Rebuttal  comments  in  response  to 
material  submitted  during  the  foregoing 
period  may  be  submitted  during  the 
subsequent  15-day  period  (to  Tuesday, 
August  30, 1994). 

A  copy  of  the  application  and 
accompanying  exhibits  will  be  available 
for  public  inspection  at  each  of  the 
following  locations; 

Office  of  the  Port  Director,  U.S.  Customs 
Service,  Syracuse  Hancock 
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International  Airport,  Air  Cargo 
Building.  P.O.  Box  7256.  Syracuse, 
NY  13261 
CJffice  of  the  E.xecutive  Secretar>-. 
Foreign-Trade  Zones  Board.  U.S. 
Department  of  Commerce,  room  3716 
14th  &  Pennsylvania  Av-enue.  NW., 
Washington.  DC  20230 

Dated:  June  7,  1994. 
lohn  J.  Da  Ponte.  Jr., 

Executive  Secretary. 

!FR  Doc.  q4-14622  Filed  6-1.5-')4:  8:45  ami 

BILLING  CODE  3Sie-2S-P 


International  Trade  Administration 
(A-570-«27] 

Notice  of  Preliminary  Determination  of 
Sales  at  Less  Than  Fair  Value:  Certain 
Cased  Pencils  From  the  People's 
Republic  of  China 

AGENCY:  Import  Adniinibtration. 
International  Trade  .Administration. 
Department  of  Commerce. 
EFFECTIVE  DATE;  June  16.  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Cynthia  Thirumalai  or  Kristin  Heim. 
Office  of  Countenailing  Investigations, 
Import  Administration.  International 
Trade  Administration,  U.S.  t)epartnient 
nf  Commerce.  14th  Street  and 
Constitution  Avenue  NVV..  Washington. 
DC  20230;  telephone:  (202J  482-4087  or 
(202)  482-3798,  respectively. 
PRELIMINARY  DETERMINATION:VVe 
preliminarily  determine  that  certain 
cased  pencils  (pencils)  from  the 
People's  Republic  of  China  (PRC)  are 
being,  or  are  likely  to  be.  sold  in  the 
United  States  at  less  than  fair  value 
(LTFV),  as  provided  in  section  733  of 
the  Tariff  Act  of  1930.  as  amended  (the 
Act).  The  estimated  margins  are  shown 
in  the  "Suspension  of  Liquidation" 
section  of  this  notice. 

Case  History 

Since  the  initiation  of  this 
investigation  on  November  29.  1993  (58 
FR  64548,  Decembers.  1993).  the 
following  events  have  occurred. 

On  December  27.  1993.  the  U.S. 
international  Trade  Commission  (ITC) 
notified  us  of  its  preliminary' 
determination  that  there  is  a  reasonable 
indication  that  an  industry  in  the 
United  States  is  materially  injured  by 
reason  of  imports  of  pencils  from  the 
I'RC  that  are  alleged  to  be  sold  at  less 
than  fair  value. 

On  January  5.  1994.  we  sent  a  sur\-ey 
to  the  PRC's  Ministry  of  Foreign  Trade 
iiiid  Economic  Cooperation  (MOFTEC) 
and  certain  companies  in  the  PRC 
requesting  infonnation  on  production 
and  sales  of  pencils  exported  to  the 


United  States.  The  names  of  the 
companies  were  found  in  the  petition 
and  in  data  supplied  by  the  Port  Import - 
Export  Reporting  Service  (PIERS).  We 
requested  MOFTEC's  assistance  in 
forwarding  the  sur\'ey  to  all  exporters 
and  producers  of  pencils  and  submitting 
complete  responses  on  tlieir  behalf.  On 
January  14,  the  sur\'ey  was  sent  to  the 
Asia  Pencil  Association. 

On  January  31,  1994.  responses  to  the 
survey  were  received  from  the  China 
First  Pencil  Co..  Ltd.  (China  First),  an 
exporter  and  producer:  Shanghai 
-  -Foreign  Trade  Corp.  (SFTC).  an 
exporter;  Shanghai  I.>ansheng  Corp. 
(Shanghai  I.ansheng).  an  exporter: 
Shanghai  Mj^hinerv  &  Equipment 
Import  Sc  Export  Corp.  (Shanghai 
Machinery),  an  e.xporter:  and  Shangliai 
Three  Star  Stationery  Industry  Corp. 
(Three  Star),  a  producer  and  domestic 
reseller.  Shanghai  Machiner>-  reported 
that  while  it  had  exported  pencils  in  the 
past,  it  did  not  make  any  sales  to  the 
United  States  during  the  POI. 

On  February  9.  1994.  foiu-  more 
compoiiies  responded  to  our  survey: 
Songnan  Pencil  Factory,  a  producer: 
Xinbang  Joint  Venture  Factor>'.  a 
producer:  Guangdong  Provincial 
Stationery  &  Sporting  Goods  Import  & 
E.vport  Corp.  (Guangdong),  an  exporter; 
and  Anhui  Stationer>'  Company 
(Anhui).  a  producer. 

On  February  16.  17.  and  23.  1994.  all 
PRC  producers  and  e.xporters  identified 
in  the  course  of  this  proceeding,  i.e., 
through  the  petition,  in  PIERS  data,  in 
letters  of  appearance  and  as  provided  by 
MOFTEC,  for  which  we  had  addresses 
were  sent  full  questionnaires.  During 
the  month  of  March,  in  response  to  our 
questionnaire,  we  received  letters  from 
a  number  of  companies  stating  that  they 
either  did  not  export  cased  pencils  to 
the  United  States  during  the  POI  or 
acted  merely  as  freight  forwarders. 

On  March  8,  1994,  we  postponed  the 
preliminary  determination  in  this 
investigation  (see  59  FR  10784.  March  8 
1994). 

SFTC  requested  on  March  24,  1994. 
that  it  not  be  required  to  submit  sales 
and  factors  of  production  information 
for  certain  pencils  it  exported  to  the 
United  States  during  the  POI.  On  April 
4.  1994.  SFTC  amended  its  request. 
Because  the  sales  and  factor  of 
production  information  covered  a  small 
percentage  of  SFTC's  sales  to  the  United 
States,  we  granted  SFTC's  amended 
request  (see  Memorandum  from  E. 
Graham  to  B.  Stafford.  April  7, 1994.  on 
file  in  the  Central  Records  Unit  in  room 
B-099  of  the  Main  Commerce  Building) 
OnMay  10,  ll.and25,  1994.  ° 

petitioner  submitted  information 
concerning  the  costs  of  certain  raw 


materials  which  are  used  in  the 
production  of  pencils  but  that  were  not 
specifically  addressed  in  the  petition. 
Petitioner  also  requested  that  the 
Department  recalculate  the  petition 
margins  based  on  the  information  in  its 
submission  of  May  25.  1994. 

Between  June  3.  1994.  and  this 
preliminary-  determination,  respondents 
submitted  updated  and  additional 
information.  Given  the  late  dates  on 
which  this  infonnation  was  provided, 
we  found  it  administratively  infeasible 
to  use  this  information  (with  the 
exception  of  company-specific 
conversion  factors)  in  our  proliminarv 
determination. 

Scope  of  Investigation 

The  products  covered  by  this 
investigation  are  certain  cased  pencils  of 
any  shape  cr  dimension  which  are 
writing  and/or  drawing  instruments  tha' 
feature  cores  of  graphite  or  other 
materials  encased  in  wood  and/or  man- 
made  materials,  whether  or  not 
decorated  and  whether  or  not  tipped 
{e.g..  with  erasers,  etc.)  in  any  fashion, 
and  either  sharpened  or  unsharpened. 
The  pencils  subject  to  this  investigation 
are  classified  under  subheading 
9609.10.00  of  the  Harmonized  Turiff 
Schedule  of  the  United  States 
("HTSUS"). 

Specifically  excluded  from  the  scope 
of  this  investigation  are  mechanical 
pencils,  cosmetic  pencils,  pons,  non- 
cased  crayons  (wax),  pastels,  charcoals, 
or  chalks. 

Although,  the  HTSUS  subheading  is 
provided  for  convenience  and  customs 
purposes,  our  written  description  of  the 
scope  of  this  investigation  is  dispositive. 

Class  or  Kind  of  Merchandise 

At  the  time  of  our  initiation,  we 
solicited  comments  from  interested 
parties  on  whether  all  cased  pencils 
constitute  one  class  or  kind  of 
merchandise.  Respondents  have  argued 
that  raw  pencils/pencil  blanks  and 
semi-finished  pencils  constitute  a 
separate  class  or  kind  of  merchandise 
apart  from  finished  pencils.  Based  on 
the  information  provided,  we  find  that 
these  products  do  not  constitute  a 
separate  cla.ss  or  kind  of  merchandise 
(See  memorandum  from  E.  Graham  to  B 
Stafford,  April  15,  1994.)  In  a 
submission  dated  June  2,  1904. 
respondents  argued  that  the 
m.erchandise  subject  to  this 
investigation  comprises  four  separate 
classes  or  kinds  of  merchandise.  While 
this  argument  was  made  too  late  to  \ie 
considered  for  our  preliminary 
determination,  we  will  address  this  in 
our  final  determination 
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The  Asia  Pencil  Association  argued 
that  specialty  pencils  (e.g.  carpenter 
and  art  pencils)  should  coi  istitute  a 
separate  class  or  kind  of  m  erchandise. 
However,  the  information  submitted  in 
support  of  their  claim  was  insufficient 
to  allow  us  to  make  a  detei  mination  that 
specialty  pencils  are  a  sep  irate  class  or 
kind  of  merchandise. 

Period  of  Investigation 

The  POI  is  June  1,  1993,  through 
November  30,  1993. 

Separate  Rates 

China  First,  Guangdong,  SFTC,  and 
Shangh.i!  Lansheng  have  e  ich  requested 
a  separate  rate.  Guangdong  "s  and  SFTC's 
business  licenses  each  ind  cate  that  they 
are  owned  "by  all  the  peof  le."  As  stated 
in  the  Final  Determination  of  Sales  at 
Less  than  Fair  Value:  Silici  m  Carbide 
fiow  the  People's  Republic  of  China  (59 
FR  22585,  22586  (May  2.  1  )94)) 
{"Silicon  Carbide")  "owne  ship  of  a 
company  by  all  the  people  does  not 
require  the  application  of  a  single  rate." 
Accordingly,  Guangdong  a  id  SFTC  are 
eligible  for  consideration  f(  ir  separate 
rates. 

Shanghai  Lansheng  has  leported  that, 
for  the  majority  of  the  POI,  it  was  owned 
"by  all  the  people"  and  tha  t  it  was  later 
reorganized  as  a  sharehold  ng  company 
It  has  indicated  that  its  sha  res  are  traded 
on  the  Shanghai  stock  exch  ange.  In  the 
Preliminary  Determination  of  Sales  at 
Less  Than  Fair  Value  and  j  Postponement 
of  Final  Determination:  Ce,  tain  Paper 
Clips  from  the  People 's  Rej.  ^ublic  of 
China  (- Paper  Clips' )  (59  IR  25835, 
25887,  May  18. 1994)  the  E  epartment 
stated  that  "a  'municipal  gdvemment' 
owns  70  percent  of  (Shanglai 
Lansheng'sJ  shares."  There  is  no 
evidence  on  the  record  thai  this 
municipality  controls  othei  exporters  of 
cased  pencils  that  made  safes  to  the 
United  States  during  the  PC  II.  We  will, 
however,  evaluate  this  issu  !  care^Jlly 
during  verification. 

Since  ownership  by  all  tt  e  people 
(•he  situation  applicable  to  Shanghai 
Lansheng  during  the  major  ty  of  the 
POI)  "does  not  require  the  i  pplication 
of  a  single  rate"  and  there  v  as  no 
central  govermnent  owners  lip  during 
the  later  part  of  the  POI,  Sh  mghai 
Lansheng  is  eligible  for  consideration 
for  a  separate  rate. 

China  First  has  reported  I  hat  it  is  a 
shareholding  company  and  has 
provided  a  list  of  its  shareh  )lders. 
According  to  China  First,  tl-  e 
shareholders  elect  the  boarc  of  directors 
which,  in  turn,  appoints  th(  general 
manager.  Its  questionnaire  i  esponse 
states  that  there  are  three  ty  ics  of 
shares:  A  shares  held  by  Ch  nese  legal 
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persons,  B  shares  held  by  non-Chinese 
legal  persons  and  Enterprise  shares.  We 
do  not  have  on  the  record  any 
information  addressing  the  similarities 
or  differences  in  rights  accruing  to  the 
various  types  of  shares. 

Based  on  our  examination  of  the 
information  provided  regarding  the 
shareholder  identities  and  the 
ownership  structure  of  China  First,  we 
have  determined  that  we  do  not  have 
enough  information  on  the  record  to 
grant  it  a  separate  rate  at  this  time.  Due 
to  the  proprietan'  nature  of  the 
information,  we  are  not  able  to  discuss 
the  ownership  structure  of  China  First 
in  further  detail  in  this  notiro;  however, 
there  is  a  proprietary  decision 
memorandum  regarding  this  issue  on 
the  record  (see  Decision  Memorandum 
of  June  8,  1994).  We  are  assigning  China 
First  the  PRC  country-wide  rate  for 
purposes  of  this  preliminary 
determination. 

To  establish  whether  a  firm  is 
sufficiently  independent  to  be  entitled 
to  a  separate  rate,  the  Department 
analyzes  each  exporting  entity  under  a 
test  arising  out  of  the  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Sparklers  from  the  People  s 
Republic  of  China  (56  FR  20588,  May  6, 
1991)  {"Sparklers'^  and  amplified  in 
Silicon  Carbide.  Under  the  separate 
rates  criteria,  the  Department  assigns 
separate  rates  only  where  respondents 
can  demonstrate  the  absence  of  both  de 
jure  and  de  facto  governmental  control 
over  export  activities. 

]  Absence  of  De  Jure  Control 

Three  PRC  laws  that  have  been  placed 
on  the  record  in  this  proceeding 
indicate  that  the  responsibility  for 
managing  enterprises  "owned  by  all  of 
the  people"  is  with  the  enterprises 
themselves  and  not  with  the 
goverrunent.  These  are  the  "Law  of  the 
People's  Republic  of  China  on  Industrial 
Enterprises  Owned  by  the  Whole 
People,  '  adopted  on  April  13,  1988 
{■■1988  Law");  "Regulations  for 
Transformation  of  Operational 
Mechanism  of  State-Owned  Industrial 
Enterprises,"  approved  on  August  23. 
1992  {-1992  Regulations"):  and  the 
"Temporary  Provisions  for 
Administration  of  Export 
Commodities,"  approved  on  December 
21,  1992  VExport  Provisions"). 

The  3  988  Law  and  1992  Regulations 
shifted  control  from  the  government  to 
the  enterprises  themselves.  The  1968 
Law  provides  that  enterprises  owned 
"by  the  whole  people"  shall  make  their 
own  management  decisions,  be 
responsible  for  their  own  profits  and 
losses,  choose  their  own  suppliers  and 
purchase  their  own  goods  and  materials. 


The  1988  Low  also  has  other  provisions 
which  indicate  that  enterprises  have 
management  independence  from  the 
government.  The  1992  Regulations 
provide  that  these  same  enterprises  can. 
for  example,  set  their  own  prices 
(Article  IX);  make  their  own  production 
decisions  (Article  XI);  use  their  own 
retained  foreign  exchange  (Article  XII): 
allocate  profits  (Article  II);  sell  their 
own  products  without  government 
interference  (Article  X);  make  their  own 
investment  decisions  (Article  XIII); 
dispose  of  their  ownn  assets  (Article  XV); 
and  hire  and  fire  their  employees 
without  government  approval  (Article 
XVII). 

The  Export  Provisions  list  those 
products  subject  to  direct  government 
control.  Pencils  do  not  appear  on  the 
Export  Provisions  list  and  are  not. 
therefore,  subject  to  the  export 
constraints. 

The  existence  of  these  laws  indirates 
Guangdong,  SFTC  and  Shanghai 
Lansheng  are  not  de  jure  subject  to 
central  government  control.  Howe\  er. 
there  is  some  evidence  that  the 
provisions^  the  above-cited  laws  and 
regulations  nSv'e  not  been  implemented 
unifori/ly  among  different  sectors  and/ 
or  jurisdictions  in  the  PRC  (see  "PRC 
Government  Findings  on  Enterprise 
Autonomy,"  in  Foreign  Broadcast 
Information  Service — China-93-1 3.3 
(July  14,  1993).  Therefore,  the 
Department  has  determined  that  an 
analysis  of  de  facto  control  is  critical  to 
determining  whether  respondents  are, 
in  fact,  subject  to  governmental  control 

2.  Absence  of  De  Facto  Control 

The  Department  typically  considers 
four  factors  in  evaluating  whether  each 
respondent  is  subject  to  de  facto 
government  control  of  its  export 
functions:  (1)  Whether  the  export  prices 
are  set  by  or  subject  to  the  approval  of 
a  governmental  authority;  (2)  whether 
the  respondent  has  authority  to 
negotiate  and  sign  contracts  and  other 
agreements;  (3)  whether  the  respondent 
has  autonomy  from  the  government  in 
making  decisions  regarding  the 
selection  of  management;  and  (4) 
whether  the  respondent  retains  the 
proceeds  of  its  export  sales  and  makes 
independent  decisions  regarding 
disposition  of  profits  or  financing  of 
losses  {see  Silicon  Carbide). 

Guangdong,  SFTC  and  Shanghai 
Lansheng  have  each  asserted  that  (1)  it 
establishes  its  own  export  prices;  (2)  it 
negotiates  contracts  without  guidance 
from  any  governmental  entities  or 
organizations;  (3)  its  management 
operates  with  a  high  degree  of  autonomy 
and  there  is  no  information  on  the 
record  that  suggests  central  government 
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control  over  selection  of  management; 
and  (4)  it  retains  the  proceeds  of  its 
export  sales,  and  has  the  authority  to 
sell  its  assets  and  to  obtain  loans.  In 
addition,  company-specific  pricing 
during  the  POI  does  not  suggest  any 
coordination  among  exporters  {i.e..  the 
prices  for  comparable  products  appear 
to  differ  among  companies).  This 
infoimation  supports  a  preliminary 
finding  that  there  is  a  de  facto  absence 
of  governmental  control  of  export 
functions. 

Consequently,  Guangdong.  SfTC  and 
Shanghai  Lansheng  have  preliminarily 
met  the  criteria  for  the  application  of 
separate  rates.  We  will  examine  this 
issue  in  detail  at  verification  and 
determine  whether  the  questionnaire 
responses  are  supported  by  verifiable 
documentation. 

There  is  an  additional  issue  relating  to 
governmental  control  that  wewill 
consider  further  for  purposes  of  our 
final  determination.  Guangdong  and 
SFTC  have  indicated  that  the 
appointments  of  their  general  managers 
are  subject  to  approval  by  the  local 
Commission  on  Foreign  Trade  and 
Economic  Cooperation  (COFTEC)  office. 
While  the  significance  of  this  is  unclear, 
the  evidence  cited  above  indicates  that 
the  COFTEC  offices  do  not  control  the 
key  functions  of  the  enterprises. 
However,  we  will  examine  at 
verification  the  precise  nature  of  th<; 
authority  that  the  COFTEC  offices 
exerdse  over  the  enterprises. 

Nonnmrket  Economy 

The  FRC  has  been  treated  as  a 
nonmarket  economy  (NME)  in  past 
antidumping  investigations.  (See,  e.g.. 
Final  Determination  of  Sales  at  Less 
than  Fair  Vaiue:  Sebacic  Acid  from  the 
People's  Republic  of  China  (.54  FR 
2805;i  {^■•.ay  31,  1994)).  No  information 
has  been  provided  in  this  proceeding 
that  would  lead  us  to  overturn  our 
former  determinations.  Therefore,  in 
accordance  with  771(18)(c)  of  the  Act. 
we  have  treated  the  PRC  as  an  NME  for 
purposes  of  this  investigation. 

Where  the  Department  is  investigating 
imports  from  an  NME,  section  772(c)(1) 
of  the  Act  directs  us  to  base  FMV  on  the 
NME  producers'  factors  of  production, 
valued  in  a  comparable  market  economy 
that  is  a  significant  producer  of  the 
merchandise.  Section  773(c)(2)  of  the 
Act  alternatively  provides  that  where 
available  information  is  inadequate  for 
using  the  factors  of  production 
methodology,  FMV  may  be  based  on  the 
export  prices  for  comparable 
merchandise  from  market  economy 
countries  at  a  comparable  level  of 
economic  development. 


In  this  investigation,  the  respondents 
have  urged  the  Department  to  make  use 
of  the  alternative  methodology  provided 
in  section  773(cK2)  of  the  Act.  In 
particular,  they  have  argued  that  the 
primar>'  input  into  PRC  pencils, 
lindenwood.  cannot  be  valued 
elsewhere.  Petitioner  has  also 
questioned  the  Department's  ability  to 
value  certain  inputs  using  publicly 
available  pubHshed  information  (PAFI) 
from  India,  as  Indian  input  statistics 
cover  broader  produd  categories. 
Petitioner  does  not  request  that  the 
Department  use  the  ahemative 
methodology  for  FMV.  Instead,  it 
suggests  that  U.S.  producers'  costs  bf 
used  to  value  these  inputs. 

For  purposes  of  the  preliminary 
determination,  we  have  relied  on  the 
methodology  provided  by  section 
773(c)(1)  of  "the  Act  to  determine  FMV. 
The  sources  of  individual  factor  prices 
are  discusr^ed  under  the  FMV  section, 
below.  However,  as  a  result  of  the 
comments  made  by  petitioner  and 
respondents  on  the  relevance  of  factrir 
prices  in  India,  we  will  be  seeking 
additional  data  on  factor  values  and  on 
export  prices  that  could  also  be  used 
under  the  alternative  methodology 
provided  in  section  773(c)(2)  of  the  Act 
for  possible  use  in  our  final 
determination. 

Surrogate  Country 

As  discussed  above,  section  773(c)(4) 
of  the  Act  requires  the  Department  to 
value  the  NME  producers'  factors  of 
production,  to  the  extent  possible,  iii 
one  or  more  market  economy  countries 
that  are  at  a  level  of  economic 
development  comparable  to  that  of  the 
nonmarket  economy  countrj'.  and  that 
are  significant  producers  of  comparable 
merchandise.  The  Department  has 
determined  that  India  and  Pakistan  arc 
the  countries  most  comparable  to  the 
PRC  in  terms  of  overall  economic 
development.  {See  memorandum  from 
the  Office  of  Policy  to  the  file,  dated 
March  18.  1994.)  In  addition,  there  is 
evidence  on  the  record  that  pencils  are 
produced  in  India. 

Although  India  is  the  preferred 
surrogate  countrj'  for  purposes  of 
valuing  the  factors  of  production  used 
in  producing  the  subject  merchandise, 
we  have  resorted  to  Pakistan  and 
Indonesia  for  certain  surrogate  value's 
where  Indian  values  were  either 
unavailable  or  significantly  outdated. 
We  have  obtained  and  relied  upon  PAPI 
wherever  possible. 

Fair  Value  Comparisons 

To  determine  whether  sales  of  pencils 
from  the  PRC  to  the  United  States  by 
Guangdong  and  Shanghai  Lansheng 


were  made  at  less  than  fair  value,  we 
compared  the  United  States  price  (USP) 
to  the  foreign  market  value  (FMV).  as 
specified  in  the  "United  States  Price" 
and  'Foreign  Market  Value"  sections  of 
this  notice. 

Because  all  of  SFTC's  responses  were 
not  received  in  time  for  consideration  in 
this  preliminary  determination  and. 
therefore,  we  had  only  partial 
information  for  calculating  FMV.  we 
have  based  SFTC's  margin  on  the  best 
information  available  (BIA).  {See  "Best 
Information  Available"  section  of  this 
notice.) 

f  'nited  States  Price 

We  based  USP  on  purchase  price,  in 
accordance  with  section  772(b)  of  the 
Act,  because  the  subject  merchandise 
was  sold  directly  by  the  Chinese 
exporters  to  unrelated  parties  in  the 
United  States  prior  to  importation  into 
the  United  States. 

For  those  exporters  that  responded  to 
the  Department's  questiormaire  and 
were  found  to  be  eligible  for  a  separate 
rate,  we  calculated  purchase  price  based 
on  packed.  FOB  foreign-port  prices  to 
unrelated  purchasers  in  the  United 
States.  We  made  deductions  for 
containerization.  loading,  port  handling 
expenses  and  foreign  inland  freight 
valued  in  a  surrogate  countr\'. 

Foreign  Market  Value 

We  calculated  FMV  based  on  factors 
of  production  reported  by  the  factories 
which  produced  the  .subject 
merchandise  for  the  three  exporters.  The 
factors  used  to  produce  pencils  include 
materials,  labor,  and  energy.  We  made 
adjustments  to  materials  costs  for  the 
resale  of  scrap  materials,  where 
applicable. 

In  determining  which  su.rrog?.t(!  value 
to  use  for  valuing  each  factor  of 
production,  we  selected,  where 
possible,  the  PAPI  value  which  was:  (1) 
An  average  non-export  value;  (2) 
representative  of  a  range  of  prices 
within  the  POI  if  submitted  by  an 
interested  party,  or  most 
contemporaneous  with  the  POI;  (3) 
product-specific;  and  (4)  fax-exclusive. 

We  used  surrogate  transportation  rates 
to  value  inland  freight  between  the 
source  of  the  production  factor  and  the 
pencil  factories,  and  between  factories, 
where  appropriate.  In  those  c.tses  where 
a  respondent  failed  to  provide  any 
information  on  transportation  distances 
and  modes,  we  applied,  as  best 
information  available,  the  most 
expensive  distance/modes  combination 
{i.e.,  the  longest  truck  rates)  that  was 
available  from  the  surrogate  information 
we  had  selected.  For  two  modes  of 
transportation  (man-drawn  carts,  inland 
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water  transport),  we  were 
obtain  FAPI  or  cable 
for  this  preliminary  determ 
value  these  two  modes  of 
we  assumed  that  these  fomJs 
effectively  with  an  alternate 
transportation  over  similar 
and  used  the  applicable  ra 
alternate  form. 

To  value  the  raw  materia 
packing  materials,  we  used 
sources  included:  Indian 
Statistics  for  1989, 1991  anc 
Indonesian  Import  Statistic 

To  value  wood  slats,  we 
Asian  market  price  for  jeli 
tlie  sawn  form  during  the 
reported  in  the  Market  New 
Report  for  Tropical  Timber 
Products  dated  November 
value  wood  logs,  we  used 
statistics  for  a  group  of  w 
form  which  included  jeluto 
The  record  in  this  proceedi 
that  jelutong  wood  is  used 
production  and  is  similar  t 
linden  wood,  the  input  used 
producers.  For  ferrules  we 
import  statistics  for  a  basket 
category  and  for  paint  we 
import  statistics  category'  i 
respondents. 

To  value  electricity,  we  u 
from  the  Asian  Developmen 
value  coal  and  natural  gas, 
Indian  Import  Statistics  for 
Monthly  Statistics  of  Mi 
Production,  Indian  Bureau 
dated  November  1992 
value  water,  we  used  a  publ 
from  the  U.S.  consulate  in 
which  was  originally  provi 
investigation  of  Sulfaniiic 
the  P/?C  because  we  could 
value  for  water  in  any  Indiai 
Pakistani  publication. 

For  all  material  and  energ 
were  for  a  period  prior  to  th( 
adjusted  the  factor  values  to 
inflation  between  the  time 
question  and  the  POI  using 
price  indices  published  in 
Financial  Statistics  (IFS)  by 
International  Monetary  Func 

To  value  labor  amounts, 
International  Labor  Office's 
Yearbook  of  Labor  Statistics 
determine  the  number  of  h 
Indian  workday,  we  used  th( 
Reports:  Human  Rights 
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India  Bulletin  (RBI),  December  1992.  We 
based  our  overhead  percentage 
calculations  on  the  RBI  data,  adjusted  to 
reflect  an  energy-exclusive  overhead 
percentage.  For  selling,  general  and 
administrative  (SG&A)  expenses,  we 
calculated  percentages  based  on  the  RBI 
data.  We  used  the  calculated  SG&A 
percentages  because  they  were  greater 
than  the  ten  percent  statutory  minimum. 
We  also  used  the  calculated  profit 
percentage  because  it  was  greater  than 
the  statutory  minimum  of  eight  percent 
of  materials,  labor,  factory  overhead, 
and  SG&A  expenses. 

We  made  no  adjustments  for  selling 
expenses.  We  added  surrogate  freight 
costs  for  the  delivery  of  packing 
materials  to  the  factories  producint; 
pencils. 

Best  Information  Available 

Because  information  has  not  been 
presented  to  the  Department  to  prove 
otherwise,  any  PRC  companies  not 
participating  in  this  investigation  are 
not  entitled  to  separate  dumping 
margins.  Potential  exporters  identified 
by  the  Ministry  of  Foreign  Trade  and 
Economic  Cooperation  (MOFTEC)  have 
failed  to  respond  to  our  questionn.Jre. 
I.n  the  absence  of  responses  from  these 
and  other  PRC  exporters  during  the  POI, 
we  are  basing  the  PRC  country-wide  rate 
on  BIA.  As  discussed  above,  we  are  also 
applying  BIA  to  SFTC. 

In  determining  what  to  use  as  BIA,  the 
Department  follows  a  two-tiered 
methodology,  whereby  the  Department 
normally  assigns  lower  margins  to  those 
respondents  that  cooperated  in  an 
investigation  and  more  adverse  margins 
for  those  respondents  which  did  not 
cooperate  in  an  investigation.  As 
outlined  in  the  Preliminary 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Certain  Cold-Rolled  Carbon 
Steel  Flat  Products  From  Argentina 
("Argentina  Steel"),  58  FR  7066,  7069, 
7070  (February  4,  1993),  when  a 
company  refuses  to  provide  the 
information  requested  in  the  form 
required,  or  otherwise  significantly 
impedes  the  Department's  investigation, 
it  is  appropriate  for  the  Department  to 
assign  to  that  company  the  higher  of  (a) 
the  highest  margin  alleged  in  the 
petition,  or  (b)  the  highest  calculated 
rate  of  any  respondent  in  the 
investigation.  Here,  since  some  PRC 
exporters  failed  to  respond  to  our 
questionnaire,  we  are  assigning  to  them 
the  highest  margin  in  the  petition,  as 
recalculated  by  the  Department  for  the 
initiation  and  for  this  determination 
using  petitioner's  updated  information 
submitted  May  1994.  This  rate  applies 
to  all  exporters  other  than  those 
responding  exporters  which  have  shown 


their  independence  from  central 
goverrunent  control. 

Since  SFTC  has  been  cooperative  in 
this  proceeding,  and  since  we  have 
preliminarily  determined  it  is  eligible 
for  a  separate  rate,  we  are  assigning  a 
margin  based  on  the  highest  calculated 
rate  for  any  respondent  in  the 
investigation  (see  Argentina  Steel]. 

Verification 

As  provided  in  section  776(b)  of  the 
Act,  we  will  verify  all  information 
determined  to  be  acceptable  for  use  in 
making  our  final  determination. 

Suspension  of  Liquidation 

In  accordance  with  section  733(d)il) 
of  the  Act,  we  are  directing  the  Customs 
Service  to  suspend  liquidation  of  all 
entries  of  pencils  from  the  PRC  that  are 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  af^er  the  date  of 
publication  of  this  notice  in  the  Federal 
Register.  The  Customs  Service  shall 
require  a  cash  deposit  or  posting  of  a 
bond  equal  to  the  estimated  amount  bv 
which  the  FMV  exceeds  the  USP  as 
shown  below.  These  suspension  of 
liquidation  instructions  will  remain  in 
effect  until  further  notice. 

The  weighted-average  dumping 
margins  are  as  follows: 


Manufacturer 'producer/exporter 

Weighted- 
average 

PTiargin  per- 
centage 

Guangdong  

SFTC  

58.34 
100  98 

Shanghai  Lansheng  

100  98 

PRC  country-wide  rate* 

107  63 

"Including  China  first 
ITC  Notification 

In  accordance  with  section  733(0  of 
the  Act,  we  have  notified  the  ITC  of  our 
determination.  If  our  final 
determination  is  affirmative,  the  11 C 
will  determine  before  the  later  of  120 
days  after  the  date  of  this  preliminary 
determination  or  45  days  after  our  final 
determination  whether  these  imports 
are  materially  injuring,  or  threaten 
material  injury  to,  the  U.S.  industrv. 

Public  CommenI 

In  accordance  with  19  CFR  353.38, 
case  briefs  or  other  written  comments  in 
at  least  ten  copies  must  be  submitted  to 
the  Assistant  Secretary  for  Import 
Administration  no  later  than  August  8. 
1994,  and  rebuttal  briefs,  no  later  than 
August  12,  1994.  In  accordance  with  19 
CFR  353.38(b),  we  will  hold  a  public 
hearing,  if  requested,  to  afford  interested 
parties  an  opportunity  to  cfjmment  on 
arguments  raised  in  case  or  rebuttal 
briefs.  Tentatively,  the  hearing  will  bt? 
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held  at  10  a.m.  on  August  15.  1994,  at 
the  U.S.  Department  of  Commerce. 
Room  3708,  14th  Street  and 
Constitution  Avenue  N\V.,  Washington. 
DC  20230.  Parties  should  confirm  by 
telephone  the  time,  date,  and  place  of 
the  hearing  48  hours  before  the 
■scheduled  time. 

Interested  parties  who  wish  to  request 
u  hearing,  or  to  participate  if  one  is 
requested,  must  submit  a  written 
request  to  the  Assistant  Secretary  for 
Import  Administration.  U.S.  Department 
of  Commerce,  Room  B-099,  within  ten 
days  of  the  publication  of  this  notice. 
Requests  should  contain:  (1)  The  party's 
name,  address,  and  telephone  number; 
(2)  the  number  of  participants:  and  (3) 
a  li.st  of  the  issues  to  be  discussed.  In 
accordance  with  19  CFR  353.38(b).  oral 
presentations  will  be  limited  to  issues 
raised  in  tlie  briefs.  If  this  investigation 
proceeds  normally,  we  will  make  our 
final  determination  by  August  22.  1994. 

This  determination  is  published 
pursuant  to  section  733(f)  of  the  Act  and 
19  CFR  353.15(a)(4) 

Dated:  June  8.  1994 
Susan  G.  Esserroan. 

.-VsN/.s/anf  Secretary  for  liiifjort 
Admlni-itrarion. 

|FR  Doc.  94-14624  Filt-rl  r.-ir>-9-4.  «:4.=i  ain| 
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Preliminary  Determination  of  Sales  at 
Less  Than  Fair  Value:  Certain  Cased 
Pencils  From  Thailand 

AGENCY:  Import  Administration. 
International  Trade  Administration, 
Department  of  Commerce. 
EFFECTIVE  DATE:  June  16.  1994 
FOR  FURTHER  INFORMATION  CONTACT: 
Vincent  Kane  or  Thomas  McGinty. 
Office  of  Countervailing  Investigations. 
Import  Administration,  International 
Trade  Administration.  U.S.  Department 
of  Commerce.  14th  Street  and 
Constitution  Avenue  NVV..  Washington, 
DC,  20230;  telephone  (202)  482-2815  or 
482-5055. 

PRELIMINARY  DETERMINATION:  We 
preliminarily  determine  that  imports  of 
certain  cased  pencils  from  Thailand  are 
being,  or  are  likely  to  be.  sold  in  the 
United  States  at  less  than  fair  value,  as 
provided  in  section  733  of  the  Tariff  Act 
of  1930.  as  amended  (the  Act).  The 
estimated  margins  are  shown  in  the 
"Suspension  of  Liquidation"  section  of 
this  notice. 

Case  History 

Since  the  initiation  of  this 
investigation  on  November  30,  1993.  (58 


FR  64548,  December  8,  1993).  the 
following  events  have  occurred: 

On  December  27.  1993,  the  U.S. 
International  Trade  Commission  (ITC) 
issued  an  affirmative  preliminary  injury 
determination  in  this  case  (Investigation 
N'os.-731-TA-669-670(Preliminarv) 
(Publication  2713). 

On  January  5,  1994.  the  Department  of 
Commerce  (the  Department)  delivered 
antidumping  duty  questionnaires  to 
Aruna  Company.  Ltd.  (.^runa)  and  Nan 
Mee  Industry  Co..  Ltd.  (Nan  Mee).  At 
the  time  a  questionnaire  was  sent  to  Nan 
Mee.  we  did  not  know  that  Aruna 
accounted  for  over  60  percent  of  exports 
of  the  subject  merchandise  to  the  United 
States.  On  Januan,-  14.  1994,  Nan  Mee 
informed  the  Department  that  it  had  no 
sales  for  export  to  the  United  States 
during  the  period  of  investigation  (POI). 
Based  on  import  statistics  obtained  from 
the  U.S.  Ctisioms  Service,  we 
determined  that  Aruna  accounted  for  at 
least  60  percent  of  exports  of  the  subject 
merchandise  to  the  United  States  during 
the  period  of  investigation  (POI).  These' 
statistics  also  confirmed  that  Nan  Mee 
had  no  exports  to  the  United  States 
during  the  POI.  On  January  28,  1994, 
Aruna  notified  the  Department  that  it 
would  not  participate  in  this 
investigation.  No  questionnaire 
response  was  filed  by  Aruna. 

On  March  29.  1994.  at  the  request  of 
petitioner,  the  Department  postponed 
the  preliminarj-  determination  until 
June  8.  1994,  in  accordance  with  section 
733  of  the  Act. 

Scope  of  Investigation 

The  products  covered  by  these 
investigation  are  certain  cased  pencils  of 
any  shape  or  dimension  which  are 
writing  and/or  drawing  instruments  that 
feature  cores  of  graphite  or  other 
materials  encased  in  wood  and/or  man- 
made  materials,  whether  or  not 
decorated  and  whether  or  not  tipped 
(e.g.,  with  erasers,  etc.)  in  any  fashion, 
and  either  sharpened  or  unsharpened. 
The  pencils  subject  to  these 
investigations  are  classified  under 
subheading  9609.10.00  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States  ("HTSUS"). 

Specifically  excluded  from  the  scope 
of  this  investigation  are  mechanical 
pencils,  cosmetic  pencils,  pens,  non- 
cased  crayons  (wax),  pa.stels,  charcoals, 
or  chalks. 

Although  the  HTSUS  subheading  is 
provided  for  convenience  and  customs 
purposes,  oiu  written  description  of  the 
scope  of  this  investigation  is  dispositive. 

Period  of  Investigation 

The  period  of  investigation  is  June  1, 
1993.  through  November  30.  1993. 


Best  Information  Available 

Because  Aruna  failed  to  respond  to 
our  questionnaire,  we  based  our 
preliminary  determination  on  best 
information  available  (BI.^)  in 
accordance  with  section  776(c)  of  th»' 
Act.  Section  77C(c)  states  that  the 
Department  may  use  BIA  where  a 
company  has  refused  to  provide 
information  requested  in  the  form 
required,  or  has  otherwise  significantly 
impeded  the  Department's  investigation. 

In  determining  what  rate  to  use  as  BIA 
when  a  party  refuses  to  prn\  ide 
requested  information,  the  Department 
follows  a  two-tiered  methodology.  Srr. 
Final  Detemunation  of  Sales  at  Less 
than  Fair  Value:  Certain  Hot-Rolled 
Carbon  Steel  Flat  Products,  Certain 
Cold-Rolled  Carbon  Steel  Flat  Products, 
and  Certain  Cutto-Length  Carbon  Steel 
Plate  from  Belgium.  58  FR  3708  !.  (July 
9.  1993).  Under  this  methodology,  the' 
Department  uses  as  BIA  the  higher  of  (1 ) 
the  margin  alleged  in  the  petition;  or  (2) 
the  highest  calculated  rate  of  any 
respondent  in  the  investigation.  Since 
there  is  no  calculated  rate  in  tliis 
investigation,  we  have  assigned  to 
Aruna  and  all  other  exporters  the 
highest  rate  contained  in  the  petition 
with  one  adjustment.  Petitioner  ba.sed 
the  highest  rate  on  a  comparison  of 
average  U.S.  prices  from  import 
statistics  with  the  highest  of  four  home 
market  price  quotes  as  the  basis  for 
foreign  market  value  (FMV).  Rather  than 
use  the  highest  home  market  price  quote 
as  FiMV,  we  have  ^ised  an  average  of  the 
four  home  market  price  quotes.  We  have 
made  this  adjustment  because  the 
petitioner  used  an  average  price  derived 
from  import  statistics  as  U.S.  price.  On 
this  basis  we  have  calculated  a  BI.A  rate 
of  48.3  percent. 

Suspension  of  Liquidation 

In  accordance  with  section  733(d)(1) 
of  the  Act.  we  are  directing  the  U.S. 
Customs  Service  to  suspend  liquidation 
of  all  entries  of  certain  cased  pencils 
from  Thailand  that  are  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  the  date  of 
publication  of  this  notice  in  the  Federal 
Register.  The  Customs  Service  shall 
require  a  cash  deposit  or  posting  of  a 
bond  equal  to  the  estimated  preliminary 
dumping  margin,  as  shown  below.  The 
suspension  of  liquidation  will  remain  in 
effect  until  further  notice. 


Producer/Manulacturer/E  xporter 


All  companies 


Margin 
percent- 
age 


48.; 


30916 


Feleral  Register  /  Vol.  59,  No.  115  /  Thursday,  June  16,  1994  /  Notices 


ITC  Notification 

III  acfordance  with  si 
the  Act,  we  have  notifieH 
ilntermination.  If  our  firal 
determination  isaffirm.Tt 
uil!  determine  whether 
are  materially  injuring 
matHrial  injun,'  to,  the  U 
helorf  the  later  of  120  d. 
of  this  preliminan,'  dete|rn 
d-Tvs  after  our  final  dete 


;tion  733(H  of 

thelTCofour 

I 

ive,  the  ITC 
these  imports 

threaten 
S.  industry 
ys  after  the  date 

inat'on  or  45 
mination. 


)r 


br 


fs 
lai  ce 


m^nt 


h  aa 


\\/3 
COT 


f) 


Public.  Commtnl 

In  a<.r,ordan(.e  with  1 
lu's^  hriefs  or  other  \\ 
al  letist  fen  copitts  must 
the  Assi.'Jtant  Secretary 
Administration  no  later 
inf)4.  and  rebuttal  brie 
July  a.  1994.  In  accon 
35:{.38(b),  we  will  hold 
if  reqiifisted.  to  afford  in 
an  oppcrtimify  to  com 
arguments  raised  in  cast 
briefs  Tentatively,  the 
held  on  July  12, 1994.  at 
the  U.S.  Deportment  of 
202;<0.  Parties  should 
telephone  the  time,  date 
the  hnaring  48  hours  be 
scheduled  time. 

Interested  parties  who 
a  hearing  or  to  partici 
requested,  must  submit 
requ»^st  to  the  Assistant 
Import  Administration 
of  Commerce,  room  B- 
days  of  the  publication 
Requests  shoL-ld  contain 
name,  address,  and  tele 
(2)  the  number  of  partici 
a  list  of  the  issues  to  be 
accordance  with  19  CFR 
presentations  will  be  li 
raised  in  the  briefs.  If  th 
proceeds  normally,  we 
final  determination  bv  A 
This  determination  is 
pursuant  to  section  733 
19  CFR  353.15(a)(4). 
Diited:  lune  8. 1994. 
Susan  G.  E.ssennan. 

As.si.t/onf  Secretary  for  Impi 
Administration. 
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at  9  am.  at  the  Boston  Back  Bay  Hilton, 
40  Dalton  Street,  Boston,  Massachusetts. 

Established  March  19, 19982,  the 
Traviil  and  Tourism  Advisory  Board 
coiK^ists  of  15  members,  representing  the 
major  segments  of  the  travel  and 
tourism  indu.stry  and  .state  tourism 
interests,  and  includes  one  member  of  a 
travL'l  labor  organization,  a  consumer 
advocat«,  an  academician  and  a 
fin;uu;ial  expert. 

Mf.'inbers  advise  the  Secretary  of 
Commerce  on  matters  pertinent  to  the 
Department's  responsibilities  to 
accomplish  the  purpose  of  the 
International  Travel  Act,  as  amended 
and  provide  guidance  to  the  Under 
•Secretary  for  Travel  and  Tourism 

Agenda  items  ore  as  follows: 

I.  (Jail  to  Order 

II.  Roll  Call 

III.  AdininislrHtive  Dctuils 

IV.  Current  Legislative  Issurs 

A".  Tourism  Policy  Council  and  VVl;:!!'  Hous'- 

(^onferenre  on  Tourism 
VI.  IJSA  Marketing  Council  R.-port 
Vn.  U.STTA  Pmgmm  Panning 
VIM.  Miscellaneous 
l.X.  Adjounimenl 

A  very  limited  number  of  seats  will  be 
available  to  observers  from  the  public 
and  the  press.  To  assure  adequate 
seating,  individuals  intending  to  attend 
should  notify  the  Committee  Control 
Officer  in  advance.  The  public  will  be 
permitted  to  file  written  statements  with 
the  Committee  before  or  af\er  the  public 
forum  and  meeting.  To  the  extent  time 
is  available,  the  presentation  or  oral 
statements  will  be  allowed. 

Karen  M.  Cardran,  Committee  C>)ntrol 
Officer.  United  States  Travel  and 
Tourism  Administration,  room  1800, 
U.S.  Department  of  Commerce, 
Washington,  DC  20230  (telephone  202- 
482-1904)  will  respond  to  public 
requests  for  information  about  the 
meetuig. 
Greg  Farmer, 

I  ^ndiir  Secretary  of  (Jommerce  for  Truvfl  and 
Tourism. 

IFR  Doc.  W-14667  Filed:  6-15-94;  8:45  am) 
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International  Trade  Administration 

Brandeis  University,  et  al.;  Notice  of 
Consolidated  Decision  on  Application 
for  Outy-Free  Entry  of  Scientific 
Instrument 

This  is  a  decision  consolidated 
pursuant  to  Section  6(c)  of  the 
Educational,  Scientific,  and  Cultural 
Materials  Importation  Act  of  1966  (Pub. 
L.  89-651,  80  Stat.  897;  15  CFR  301). 
Related  records  can  be  viewed  between 
8:30  AM  and  5:00  PM  in  Room  4211, 


U.S.  Department  of  Commerce.  14th  and 
Constitution  Avenue,  N.W., 
Washington,  D.C. 

Docket  Number:  93-129.  Applicant: 
Brandeis  University,  Waltham,  MA 
02254-9110.  Instrument:  Safe  Start 
Xenon  Arc  Lamp,  Model  HB  4060. 
Manufacturer:  Applied  Photophysics 
Ltd.,  United  Kingdom.  Intended  Use: 
See  notice  at  58  FR  59012,  November  5, 
1993.  Advice  Received  From:  National 
Institutes  of  Health,  March  31,  1994. 

Docket  Number:  93-140.  Applicant: 
Rutgers  University,  Piscataway,  NJ 
08854.  Instrument:  High  Intensity  Light 
Source  Attachment.  Manufacturer  Hi- 
Tech Scientific  Limited,  United 
Kingdom.  Intended  Use:  See  notice  at  58 
FR  65157,  December  13,  1993.  Advice 
Received  From:  National  Institutes  of 
Health,  April  21, 1994. 

Docket  Number:  93-156.  Applicant: 
University  of  .Arizona,  Tucson,  AZ 
85721.  Instrument:  Automated 
Microvolume  Inlet  System. 
.\fc;(»;/octurer:  Finnigan  MAT  Ci;ibH, 
n«!rmany.  Intended  Use:  See  notice  at  59 
FR  5178,  Fehruani'  3,  1994.  Advice 
Ft'ceivcd  From:  National  Institutes  of 
Health.  April  21.  1994. 

Comments:  None  received.  Decision: 
ApprovHd.  No  instrument  of  equivalent 
scientific  value  to  the  foreign 
instruments,  for  the  purposes  tor  which 
the  instruments  are  intended  to  be  used, 
is  being  manufactured  in  the  United 
States.  Reasons:  These  are  compatible 
a(  cessories  for  instruments  previously 
imported  for  the  use  of  the  applicants. 
In  each  case,  the  instrument  and 
accessory  were  made  by  the  same 
manufatturer.  The  National  Institutes  of 
Health  advises  that  die  accessories  are 
pert i, lent  to  the  intended  uses  and  that 
it  knows  of  no  comparable  donn-stic 
aci;essories. 

We  know  of  no  domestic  accessories 
which  ran  be  readily  adapted  to  th«' 
previously  imported  Instruments. 
Pamela  Woods, 

Acting  Director.  Statutory  Import  Pro^irums 

Staff. 

IFR  DfK  94-14699  Filed  6-15-94.  8:45  am) 

BILLINO  COOE  3Sia-0S-f  * 


Mount  Sinai  Medical  Center,  et  al.; 
Notice  of  Consolidated  Decision  on 
Applications  for  Duty-Free  Entry  of 
Scientific  instruments 

This  is  a  decision  consolidated 
pursuant  to  Section  6(c}  of  the 
Educational,  Sdentific,  and  Cultural 
Materials  Importation  Act  of  1966  (Pub. 
L.  89-651,  80  Stat.  897;  15  CFR  301). 
Related  records  can  be  viewed  between 
8:30  A.M.  and  5:00  PJ^.  in  Room  421 1, 
U.S.  Department  of  Commerce,  14th  and 


Constitution  Avenue.  N.W., 
Washington.  D.C. 

Comments:  None  received.  Decision: 
Approved.  No  instrument  of  equivalent 
scientific  value  to  the  foreign 
instalments  described  below,  for  such 
purposes  as  each  is  intended  to  be  used, 
is  being  manufactured  in  the  United 
States. 

Docket  Number:  93-136.  Applicant: 
.Mount  Sinai  Medical  Center.  New  York. 
NY  10029.  //ism;m6nf;Cytovision  Ultra 
Analysis  System.  Manufacturer: 
.Applied  Imaging  International,  LTnitt-d 
Kingdom.  Intended  Use:  See  notice  at  r>H 
FR  63924,  December  3. 1993.  Reasons: 
The  foreign  instrument  provides:  (1) 
combined  automated  karyotyping  and 
fluorescence  in-situ  hybridization 
(FISH)  analysis  and  (2)  high  resolution 
monochrome  CCD  camera.  Advice 
Received  From:  National  Institutes  of 
Health.  April  21.  1994. 

Docket  Number:  94-007.  Applicant: 
Occidental  College.  Los  Angeles.  CA 
90041.  Instrument:  Multi-Mixing  Rapid 
Kinetics  Accessory  with  Pneumatic 
Attachment.  Model  SFA-12MX 
Manufacturer:  Hi-Tef.h.  United 
Ki/igdom.  Intended  Use:  See  notice  at  .')9 
FR  6621.  February  11,  1994.  Reasons: 
The  foreign  instalment  provides 
customized  compatibility  with  the  flmv 
cell  holder  and  the  data  system  of  a 
Hitachi  F4500  spectrofliiorimeter. 
Advice  Received  From:  National 
In.stitutes  of  Health.  .May  6.  1994. 

Docket  Number:  94-t)15.  Applicant: 
Rice  l.fniversity.  Houston.  TX  77005. 
Instrument:  Mass  Spectrometer.  Model 
MAT  95.  Manufacturer:  Finnigan. 
Germany.  Intended  Use:  See  notice  at  59 
FR  12893.  March  18.  1994.  fieo.son.s.  The 
foreign  in.strument  provides:  (1) 
resolution  to  60  000.  [2]  mass  range  to 
17  500  amu  and  (3)  scan  rate  to  0.1 
second  per  decade.  Advice  Received 
From:  National  In.stitutes  of  Health,  Mav 
■  6.  1994. 

Docket  Number:  94-0 16.  Applicant: 
Perm  State  University,  Hershey,  P.A 
17033.  /ns<n;men(.- Rapid  Kinetics 
Spectrometer  Accessory.  Model  RX 
1000.  Manufacturer:  Applied 
Photophysics.  United  Kingdom. 
Intended  Use:  See  notice  at  59  FK 
12893.  March  18, 1994.  Reasons:l\ie. 
foreign  instrument  may.  be  used  with  a 
circular  dichroism  spectrometer.  Advice 
Received  From:  National  Institutes  of 
Health.  May  6.  1994. 

The  National  In-stitutes  of  Health 
advises  in  its  memoranda  that  (1)  the 
capabilities  of  each  of  the  foreign 
instruments  described  above  are 
pertinent  to  each  applicant's  intended 
purpose  and  (2)  they  know  of  no 
domestic  in.strument  or  apparatus  ot 
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equivalent  scientific  value  for  the 
intended  use  of  each  instrument. 

We  know  of  no  other  instrument  or 
apparatus  being  manufactured  in  the 
United  Slates  which  is  of  equivalent 
scientific  value  to  any  of  the  foreign 
instruments. 
Pamela  Woods. 

Actino  Director.  Sttitutors'  Imuort  Prosnims 
Staff 

IFK  DtH:.  M4-t4698  Filed  6-1 5-94;  8:45  ,itn| 
BILUNG  COOE  3510-OS-F 

USDA-Agricultural  Research  Service, 
et  al.;  Notice  of  Consolidated  Decision 
on  Applications  for  Duty-Free  Entry  of 
Electron  Microscopes 

This  is  a  decision  consolidutetl 

pursuant  to  Section  6(c)  of  the 

Educational.  Scientific,  and  Cultur.il 

Materials  Importation  Act  of  1966  (Pub. 

L.  89-651.  80  Stat.  897;  15  CFR  301). 

Related  ref:ords  can  be  viewed  between 

8:30  A.M.  and  5:00  P.M.  in  Room  421 1 . 

U.S.  Department  of  Commerce.  14tli  and 

Constitution  Avenue,  N.W,. 

Washington.  D.C. 
Docket  Number:  94-001.  Applicant: 

USDA-Agricultural  Research  Service. 

Prosser.  VVA  99350.  Instrument: 

Electron  Microscope.  Model  fKM-lOio. 

Manufacturer  JEOL  Ltd..  Japan. 

Intended  Use:  See  notice  at  59  FR  6ii2 1 . 

February  11,  1994.  Order  Date: 

September  27.  1993. 

Docket  Number  94-003.  Applicant: 
The  Ohio  State  University.  Columbus. 
OH  43210.  ln.<itrument:  Elev.lron 
Micro.scope.  Model  CM  200  LiB„. 
Manufacturer  N.V.  Philips.  The 
Netherlands.  Intended  Use:  See  notice  at 
59  FR6621.  February  11.  1994.  Order 
Dafe:  November  13.  1993. 

Docket  Number  94-005.  Applicant: 
The  Pennsylvania  State  University, 
University  Park.  PA  16802.  Instrument: 
Electron  Microscope.  Model  )EM- 
2000EXII/SEG/DP/DP.  A/onn/or//7f/^r. 
JEOL  Ltd..  Japan.  Intended  Use:  S(h> 
notice  at  59  FR  6621.  Februarv  11,  1994. 
Orrfer  f^o/f?.  October  7.  1993. 

Docket  Number  94-011.  Applicant: 
Te.\as  Children's  Hospital.  Houston.  TX 
77030.  /n.strj;menf;  Electron  Microscope, 
.Model  fEM-1210.  Manufacturer  JEOL. 
Japan    Intended  Use:  See  notice  at  59 
FR  9964.  Mart;h  2.  1994.  Order  Date: 
May  27.  1993. 

Comments:  None  received.  Decision: 
Approved.  No  instrument  of  equivalent 
scientific  value  to  the  foreign 
instrument,  for  such  purposes  as  these 
instruments  are  intended  to  be  used, 
was  being  manufactured  in  the  Ignited 
States  at  the  time  the  instruments  were 
ordered.  Reasons:  Each  foreign 
instrument  isii  conventional 


transmission  electron  i:iicro.scope 
(CTEM)  and  is  intended  for  resean:h  or 
scientific  educational  uses  requiring  a 
CTF:M.  We  know  of  no  CTEM,  or  any 
other  instrument  suited  to  these 
purposes,  which  was  being 
manufactured  in  the  United  States 
either  at  the  time  of  order  of  each 
in.strument  or  at  the  time  of  n^:c\px  ol 
application  by  the  U.S.  Customs 
Service. 

Pamela  Woods. 

Actiiiii  Director.  Statutory  Imuort  Prtfaruni.v 
Staff 

II  K  D.M..  «I4-  14hM7  Filtid  <.-I.',-<M;  8:45amJ 

BILLING  COOE  3S10-DS-F 


Texas  A&M  University.  Notice  of 
Decision  on  Application  for  Duty-Free 
Entry  of  Scientific  Instrument 

This  decision  is  made  pursuant  to 
.Se<;tion  6(c)  of  the  Educational. 
Scientific,  and  Cultural  Materials 
Importation  Act  of  1966  (Pub.  L.  89- 
651.  80  Stat.  897;  15  CFR  301).  Related 
records  can  be  viewed  between  8:30 
A.M.  and  5:00  P.M.  in  Room  4211.  U.S. 
Department  of  Commert.e.  14th  and 
Constitution  .Avenue.  N.W  . 
Washington.  DC. 

Comments:  None  ref:i'He(l.  Drdsinn. 
Approved.  No  instrument  of  eciuivalent 
scientific  value  to  the  foreign 
instrument,  for  such  purposes  as  it  is 
intended  to  be  used,  is  being 
manufactured  in  the  United  States. 

Dockvt  Number:  94-020.  Applicant: 
Texas  A&M  University.  College  Station. 
T.X  77843.  Instnnnerii:  Isotope  Ratio 
Mass  Spectrometer  with  .Accessories, 
Mode!  MAT  252  GC.  Manufacturer 
Finnigan  MAT.  Germany.  Intended  Use: 
See  notice  at  59  FR  12893,  March  18, 
1994.  Hw.son.s-.  The  foreign  instrument 
provides:  (1)  an  absolute  sensitivity  of 
1000  molecules  CO^  per  mass  44  ion  at 
the  collector  and  (2)  an  internal 
precision  of  0.005  per  mil  lor  3  bar  pi 
samples  of  CO:. 

This  capability  is  pertinent  to  the 
applicant's  intended  purpose  and  w«' 
know  of  no  other  in.strument  or 
apparatus  of  equivalent  scientific  value 
to  the  foreign  instrument  which  is  being 
manufactured  in  the  United  States. 
Pamela  Woods, 

.•l<f//i^'  Direilor.  Slatutor\-  Imiinrt  Pntfirams. 
Staff 

IFR  Oix.  94-14f)2:i  Fil«-(l  »i-l.'-,-i44;  845  ,ini| 

BILLING  COOE  3S1(M)S-^ 
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Minority  Business  Development 
Agency 

Business  Development  (Center 
Applications;  San  Jose,  $A 

AGENCY:  Minority  Busines  s 
Dsvelopment  Agency,  Coipmerce. 
ACTION:  Notice. 


vith 


o)er 


SUMMARY:  In  accordance 
Order  11625  and  15  U.S. 
Minority  Development 
is  soliciting  competitive 
under  its  Minority  Busine  ;s 
Development  Center  (MB!^) 
The  total  cost  of  perform 
first  budget  period  (12  mohth 
November  1, 1994  to  Oct 
is  estimated  at  $333,125 
application  must  include 
cost-share  of  15%  of  the 
cost  through  non-Federal 
Cost-sharing  contribution 
form  of  cash  contributions , 
in-kind  contributions  or  c 
thereof.  The  MBDC  will  o 
San  Jose,  California  Geogr  iph 
Area. 

The  funding  instrument 
project  will  be  a  cooperali 
Competition  is  open  to  in<Ji 
non-profit  and  for-profit 
state  and  local  govemmen 
Indian  tribes  and  educati 
institutions. 

The  MBDC  progi'am 
development  services  to  th 
business  community  to  he 
and  maintain  viable  minoi  i 
businesses.  To  this  end 
organizations  to  identify 
public  and  private  sector 
behalf  of  minority  indivi 
firms;  to  offer  a  full  range 
management  and  technica 
minority  entrepreneurs; 
a  conduit  of  information 
regarding  minority  business 

Applications  will  be  ev 
following  criteria:  the  ex 
capabilities  of  the  firm  anc 
addressing  the  needs  of  th< 
community  in  general  and 
the  special  needs  of  minorjty 
businesses,  individuals 
organizations  (50  points); 
available  to  the  firm  in 
business  development 
points);  the  firm's  approac  i 
and  methodologies)  to 
work  requirements  inclu 
application  (20  points);  an^ 
estimated  cost  for  providi 
assistance  (20  points).  An 
must  receive  at  least  70% 
assigned  to  each  evaluatioi 
category  to  be  considered 
programmatically  aci 
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responsive.  Those  applications 
determined  to  be  acceptable  and 
responsive  will  then  be  evaluated  by  the 
Director  of  MBDA.  Final  award 
selections  shall  be  based  on  the  number 
of  points  received,  the  demonstrated 
responsibility  of  the  applicant,  and  the 
determination  of  those  most  likely  to 
further  the  purpose  of  the  MBDA 
program.  Negative  audit  findings  and 
recommendations  and  unsatisfactory 
performance  under  prior  Federal  awards 
may  result  in  an  application  not  being 
considered  for  award.  The  applicant 
with  the  highest  point  score  will  not 
necessarily  receive  the  award. 

MBDCs  shall  be  required  to  contribute 
at  least  15%  of  the  total  project  cost 
through  non-Federal  contributions.  To 
assist  in  this  effort,  the  MBDCs  may 
charge  client  fees  for  management  and 
technical  assistance  (M&TA)  rendered. 
Based  on  a  standard  rate  of  $50  per 
hour,  the  MBDC  will  charge  client  fees 
at  20%  of  the  total  cost  for  firms  with 
gross  sales  of  $500,000  or  less,  and  35% 
of  the  total  cost  for  firms  with  gross 
sales  of  over  $500,000. 

Quarterly  reviews  culminating  in 
year-to-date  evaluations  will  be 
conducted  to  determine  if  funding  for 
the  project  should  continue.  Continued 
funding  will  be  at  the  total  discretion  of 
MBD.A  based  on  such  factors  as  an 
MBEX^'s  performance,  the  availability  of 
funds  and  Agency  priorities. 
DATES:  The  closing  date  for  applications 
is  July  25.  1994. 

Applications  must  be  postmarked  on 
or  before  July  25. 1994.  The  mailing 
address  for  submission  is:  San  Francisco 
Regional  Office.  Minority  Business 
Development  Agency.  U.S.  Department 
of  Commerce.  221  Main  Street,  room 
1280,  San  Francisco,  California  94105, 
415/744-3001. 

A  pre-application  conference  to  assist 
all  interested  applicants  will  be  held  at 
the  following  address  and  time:  San 
Francisco  Regional  Office,  Minority 
Business  Development  Agency,  U.S. 
Department  of  Commerce,  221  Main 
Street,  room  1280,  San  Francisco, 
California  94105,  July  1,  1994  at  10  a.m. 
FOR  FURTHER  INFORMATION  CONTACT: 
Melda  Cabrera,  Regional  Director,  San 
Francisco  Regional  Office  at  415/744- 
3001. 

SUPPLEMENTARY  INFORMATION: 
Anticipated  processing  time  of  this 
award  is  120  days.  Executive  Order 
12372,  "Intergovernmental  Review  of 
Federal  Programs,"  is  not  applicable  to 
this  program.  The  collection  of 
information  requirements  for  this 
project  have  been  approved  by  the 
Office  of  Management  and  Budget 
(OMB)  and  assigned  OMB  control 


number  0640-0006.  Questions 
conceining  the  preceding  information 
can  be  ;;  i;).vered  by  the  contact  person 
Indies  I  'i  above,  and  copies  of 
applicc  i.'jn  kits  and  applicable 
regulati  jr.5  can  be  obtained  at  the  above 
address. 

Pre-Award  Costs 

Apphcants  are  hereby  notified  that  if 
they  incur  any  costs  prior  to  an  award 
being  made,  they  do  so  solely  at  their 
own  risk  of  not  being  reimbursed  by  the 
Government.  Notwithstanding  any 
verbal  assurance  that  an  applicant  may 
have  received,  there  is  no  obligation  on 
the  part  of  the  Department  of  Commerce 
to  cover  pre-award  costs. 

Awards  under  this  program  shall  be 
subject  to  all  Federal  laws,  and  Federal 
and  Departmental  regulations,  policies, 
and  procedures  applicable  to  Federal 
financial  assistance  awards. 

Outstanding  Account  Receivable 

No  award  of  Federal  hmds  shall  be 
made  to  an  applicant  who  has  an 
outstanding  delinquent  Federal  debt 
until  either  the  delinquent  account  is 
paid  in  full,  a  repayment  schedule  is 
established  and  at  least  one  payment  is 
received,  or  other  arrangements 
satisfactory  to  the  Department  of 
Commerce  are  made. 

Name  Check  Policy 

All  non-profit  and  for-profit 
applicants  are  subject  to  a  name  check 
review  process.  Name  checks  are 
intended  to  reveal  if  any  key  individuals 
associated  with  the  applicant  have  been 
convicted  of  or  are  presently  facing 
criminal  charges  such  as  fraud,  theft, 
perjury,  or  other  matters  which 
significantly  reflect  on  the  applicant's 
management,  honesty  or  financial 
integrity. 

Award  Termination 

The  Departmental  Grants  Officer  may 
terminate  any  grant/cooperative 
agreement  in  whole  or  in  part  at  anv 
time  before  the  date  of  completion 
whenever  it  is  determined  that  the 
award  recipient  has  failed  to  complv 
with  the  conditions  of  the  grant/ 
cooperative  agreement.  Examples  of 
some  of  the  conditions  which  can  cause 
termination  are  unsatisfactory 
performance  of  MBDC  work 
requirements,  and  reporting  inaccurate 
or  inflated  claims  of  client  assistance. 
Such  inaccurate  or  inflated  claims  may 
be  deemed  illegal  and  punishable  bv 
law. 

False  Statements 

A  false  statement  on  an  application 
for  Federal  financial  assistance  is 
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grounds  for  denial  or  termination  of 
funds,  and  grounds  for  possible 
punishment  by  a  fine  or  imprisouniQnt 
as  provided  in  18  U.S.C.  1001. 

Primary  Applicant  Certifications 

All  primary  applicants  must  submit  a 
completed  Form  CD-511, 
"Certifications  Regarding  Debarment, 
Suspension  and  Other  Responsibility 
Matters;  Drug-Free  Workplace 
Requirements  and  Lobbying." 

Nonprocurement  Debarment  and 
Suspension 

Prospective  participants  (as  defined  at 
15  CFR  part  26,  section  105)  are  subject 
to  15  CFR  part  26,  "Nonprocurement 
Debarment  and  Suspension"  and  the 
related  section  of  the  certification  form 
prescribed  above  applies. 

Drug-Free  Workplace 

Grantees  (as  defined  at  15  CFK  part 
26,  section  605)  are  subject  to  15  CFR 
part  26,  subpart  F,  "Govemmentwide 
Requirements  for  Drug-Free  Workplace 
(Grants)"  and  the  related  section  of  the 
certification  form  prescribed  above 
applies, 

Anti-Lobby  ing 

Persons  (as  defined  at  15  CFR  part  28, 
section  105)  are  subject  to  the  l.)bbying 
provisions  of  31  U.S.C.  1352, 
"Limitation  on  use  of  appropriated 
funds  to  influence  certain  Federal 
contracting  and  financial  transactirms," 
and  the  lobbying  section  of  the 
certification  form  prescribed  ab*jve 
applies  to  application/bids  for  grants, 
cooperative  agreements,  and  contracts 
for  more  than  $100,000. 

Anti-Lobbying  Disclosures 

Any  applicant  that  has  paid  or  will 
pay  for  lobbying  using  any  funds  must 
submit  an  SF-LLL,  "Disclosure  of 
L(  !ibying  Activities,"  as  r»?quired  under 
1 U  >'  FR  part  28,  appendix  B. 

I^wer  Tier  Cerlifrcations 

RtvJpicnts  sb-jll  require  appli<j;itin,>is/ 
Ijiddors  for  subgrants,  contracts, 
subcontracts,  or  other  lower  tier  t;ovi;red 
tr.uisactions  at  any  tier  under  the  av/ani 
to  submit,  if  applicable,  a  completed 
Forn.  CD-512,  "CerlificaMons  Regardinj. 
Debarmont,  Suspension,  Ineligibility 
a:; :'  Voluntary  Exclusion-Lower  Tior 
Covered  Transactions  and  Lobbying" 
and  diTxJosure  form,  SF-LLL, 
"Disclosure  of  Lobbying  Activities." 
Form  (.D-512  is  intended  for  the  use  of 
nxijjients  and  should  not  be  lransmitte«i 
Ui  ViOC.  SF-LLL  submitted  by  any  tier 
recipient  or  subrecipient  should  be 
submitted  to  DOC  in  accordance  with 


the  instructions  contained  in  the  award 
document. 

1 1.800    .Minority  Business  Development 
Center 

(Catalog  of  Federal  Domestic  Assistance) 

Dated:  June  9, 1994. 
Melda  Cabrera, 

Regional  Director,  San  Franciaco  Heeioital 
Office. 

IFR  Doc.  94-14584  Filed  6-15-94;  8:45  am) 
BILUNG  CODE  3510-21HN 


National  Oceanic  and  Atmospheric 
Administration 

[I.D.  060994J] 

Gulf  of  Mexico  Fishery  Management 
Council;  Meeting 

AGENCY:  National  Nfarine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 
Commerce. 

ACTION:  Notice  of  public  meeting. 


SUMMARY:  The  Gulf  of  Mexico  Fishery 
Management  Council  will  convene  a 
public  meeting  of  its  Louisiana/ 
Mississippi  Habitat  Advisory  Panel  on 
June  30, 1994,  fi-om  9.00  a.m.  unUl  3:00 

f).m.,  to  review  and  discuss  a  marine 
ishery  habitat  model  for  the  Pascagoula 
River,  Mississippi  water  withdrawals, 
Louisiana  coastal  restoration  plans,  the 
Bonnet  Carre  water  diversion  project, 
the  Corps  of  Engineers  Environmental 
Impact  Statement  (EIS)  for  marsh 
management,  the  Terrebonne  Pari.sh 
FIiKid  Control  Study,  and  a  wetland 
restoration  project  for  an  oil  well 
blowout  in  Timbalier  Bay. 

The  meeting  will  be  held  at  the 
Kaniada  Iim  Downtown,  14Rij  Nicholson 
Drive.  Baton  Rouge,  LA. 

FOR  FURTHER  INFORMATION  CONTACT: 
Richard  ).  Hoogland,  Biologist,  Culf  of 
Mexico  Fishery  Man.igemcnt  C«jiincil. 
5401  West  Kennedy  B.iulevard,  Suite 
Mil.  Tiimp;).  FL;  telephone:  |ai;i)  228- 
2815. 

SUPPLEMENTARY  IKFORMATICw:  The 
meetings  are  physically  accessible  to 
people  with  disabilities.  Requests  for 
sij-n  Idjignage  interpret.'»tion  or  other 
auxiJiary  aJds  should  be  directed  to  Julie 
Krebs  .il  the  r.bove  af{ffif;s.s  by  Ji.-n'  23 
Ift'.H. 


P.O.  0609941) 

Pacific  Fishery  Management  CouncU; 
Public  Meetings 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Cxjmmerce. 

ACTION:  Notice  of  change  of  start  time 
and  date  for  pubfic  meeting. 

SUMMARY:  The  meeting  date  and  time  of 
the  Pacific  Fishery  Management 
Council's  Groundfish  Permit  Review 
Board,  as  published  June  2, 1994  (59  FH 
28512),  has  been  changed  from  June  17, 
1994.  to  June  16-17, 1994.  The  meeting 
will  begin  at  7:00  p.m.  on  June  16, 
convening  at  the  Meeting  Plaza  at 
Westgafe  Plaza,  3800  SW  Cedar  Hills 
Boulevard.  Beaverton,  OR.  The  mertin" 
will  recess  late  that  evening  and 
reconvene  on  June  17  at  8:00  a.m.  in  the 
Conference  Room  at  the  NMFS 
Technical  Service  Division,  911  NE  nth 
Avenue.  Portland,  OR  97232.  The 
purpose  of  the  meeting  is  to  review 
appeals  on  denied  appHcations  for  West 
Coast  groundfish  limited  entry  permits. 
Appellants  affected  by  the  change  in 
start  time  and  date  have  been  dire<:tly 
notified  of  the  change. 
FOR  FURTHER  INFORMATION  CONTACT: 
Peter  Fricke,  National  Marine  Fisherir.s 
Service.  7600  .Sand  Point  Way  NE..  BIN 
CI  5700.  .Seattle,  WA  98115;  telephone- 
(206) 526-€140. 

Dated:  Judh  10,  19'M. 
David  .S.  Crestin, 

Acting  Director.  Office  of  Fisheries 
Conservation  and  Management,  NatUmul 
Marine  Fishenns  Snrvice. 
IFR  D(»«:.  94-14ftl5  Filed  6-15-94;  8:45  .^lIl| 

BILLMO  COOE  3i^0-^2-F 


DiltKf):  fpne  10.  1W4 
David  S.  Crestin, 
Acting  Director,  Offic;  ofFif.hcri<-s 
Conservation  and  Manngcnu^iit,  Nnrional 
Marine  Fisheries  Scrxice. 
IFR  I>x:.  94-14616  Filed  0-i;i-!M;  »:45  aiiij 
eauNG  COOE  mio-s-f 


(ID.  060994H] 

Pacific  Fishery  Management  Council; 
Public  Meetings 

AGENCY:  Niitional  Marine  Fisherii;s 
S.;rvit  ;•  (NMFSj,  National  Oceanic  aud 
Afmosphr?ric  .Administration  (NOA.A), 
Co;iinicn;e. 

ACTiON:  Notice  of  public  meeting. 

SUMMARY:  The  Pacific  Fishnry 
M.nn.-}g(»n)'tnt  Council's  Groundfish 
Management  Team  will  hold  .i  ptibli. 
meeting  at  the  Oregon  Department  of 
Fish  and  Wildlife  Building,  2501  SW 
Fiist  Avenue.  Dirr<1or's  Conference 
Roo.'n,  Fourth  Floor,  beginning  at  1:00 
p.m.  on  July  11.  and  at  8:00  a.m.  on  Jidy 
12  and  July  13, 1994.  The  meetings  on 
July  11  and  12  will  not  adjourn  until  the 
busini'ss  fnr  e.->i  h  day  is  cogipleteti  The 


30920 


Federal  Register  /  Vol.  59.  No.  115  /  Thursday.  June  16.  1994  /  Notices 


meeting  is  to 
a  ;s€ssment 


i  y  acceptable 
f  daticns.  the 

'trip  limit 

tndfish 
pogriai 

ly  accessible 


les 


:3  for 


{  n 


d  rec 

(5  33 


Wednesday  meeting  will  ^djoum  by 
3:30  p.m. 

The  purpose  of  this 
review  groundfish  stock 
documents  and  prelimina 
biological  catch  recomme 
sablefish  individual  quo 
analysis,  and  the  draft  gro 
ebserver/date  collection 

This  meeting  i?  physira 
to  people  with  disabilitie.' 
si^n  language  interpretati 
auxiliary  aids  should  be 
Michelle  Peny  Sailer  at 
at  least  5  days  prior  to  the 
FOR  FURTHER  INFORMATION 
Cluck,  Groundfish  Fishery 
Coordinator,  Pacific  Fishe -y 
Management  Council.  20Cl) 
Avenue.  Suite  420.  Portia 
telephone:  (503)  326-635: 

Cited:  June  10,  1094 
David  S.  Crestin, 
Acting  Director.  Office  ofFisl^n 
Conservation  and  Manageme  if, 
Marine  Fisheries  Service 
(FR  Doc  94-14614  Filed  5-1^-94:  8:45  am] 
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Request 

or  other 

!Cted  to 

1  326-6352 

meeting  date. 

:ONTACT:  Jim 

Management 


S\V  First 
d.  OR  97201; 
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National 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 


Amendment  of  an  Import 
Certain  Man-Made  Fiber 
Products  Produced  or 
Indonesia 


fune  10. 1994. 

agency:  Committee  for  th 

Implementation  of  Textile 

(CITA). 

ACTION:  Issuing  a  directive 

Commissioner  of  Customs 

limit. 


3xtihs 


post  ;d 


EFFECTIVE  DATE:  June  17.  ip94 
FOR  FURTHER  INFORMATION 
Jennifer  Tallarico.  Interna 
Specialist.  Office  of  Te 
Apparel.  U.S.  Department 
(202)  482^212.  For  infonjiation 
quota  status  of  this  limit 
Quota  Status  Reports 
bulletin  boards  of  each  Customs 
call  (202)  927-6704.  For  i 
embargoes  and  quota  re-oteni 
(202) 482-3715. 
SUPPLEMENTARY  INFORMATION 

Authority:  Executive  Order 
3,  1972.  as  amended;  section 
Agricultural  Act  of  19.S6,  as 
U.S  C.  1854). 

The  United  States  Government  has 
agreed  to  increase  the  Des  gnated 
Consultation  Level  for  Cat  Jgory  669-P 
for  the  current  agreement  period. 


Limit  for 
extile 
Manufactured  in 


Agreements 


to  the 


CONTACT; 
ional  Trade 

and 
of  Commerce, 
on  the 
liefer  to  the 
on  the 
port  or 
formation  on 
ngs.  call 


11651  of  March 
!04ofthe 
a  nended  (7 


A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the  Correlation: 
Textile  and  Apparel  Categories  with  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (see  Federal  Register 
notice  58  FR  62643,  published  on 
Nok-eniber  29,  1993).  Also  see  58  FR 
31190,  published  on  June  1,  1993. 

The  letter  to  tlie  Comrriissioner  oi 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  bilateral 
agreement,  but  are  designed  to  assist 
only  in  the  implem.entation  of  certain  of 
its  provisions. 

Dated:  June  13.  1994 
Rita  D.  Hayes, 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

June  10.  1994. 

Commissioner  of  Customs. 
Department  of  the  Treasury.  IVashington.  DC 
20229. 

Dear  Commissioner:  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  May  25. 1993.  by  the 
Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton,  wool, 
man-made  fiber,  silk  blend  and  other 
vegetable  fiber  textiles  and  textile  products, 
produced  or  manufactured  in  Indonesia  and 
exported  during  the  twelve-month  period 
which  began  on  )uly  1. 1993  and  extends 
through  June  30. 1994. 

Effective  on  June  17, 1994,  you  are  directed 
to  amend  further  the  directive  dated  May  25. 
1993  to  increase  the  limit  for  Category  699- 
P '  to  1.250,000  kilograms.2 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that  this 
action  falls  within  the  foreign  affairs 
exception  of  the  mlemaking  provisions  of  5 
U.S.C.  553faKl). 

Sincerely. 
Rita  D.  Hayes, 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 
IFR  Doc.  94-14682  Filed  6-15-94:  8:45  ami 
BILLING  CODE  3510-OR-M 


COMMODITY  FUTURES  TRADING 
COMMISSION 

Financial  Products  Advisory 
Committee;  Meeting 

This  is  to  give  notice,  pursuant  to 
section  10(a)  of  the  Federal  Advisory 
Committee  Act,  5  U.S.C.  App.  2  section 
10(a)  and  41  CFR  101-6.1015(b).  that 


'  Category  669-P:  only  HTS  nu.-nbers 
fi305.,'»1.00io,  6305.31.0020  and  6305.39.0000. 

■=  The  limit  has  not  been  adjusted  to  account  for 
ar.y  imports  Pxport6>d  after  June  30. 19'13. 


the  Commodity  Futures  Trading 
Commission's  Financial  Products 
Advisor)'  Committee  will  conduct  a 
public  meeting  in  the  Lower  Level 
Hearing  Room  (B-1 )  at  the 
Commission's  Washington.  DC 
headquarters  located  at  2033  K  Street. 
\\V.,  Washington,  DC  20581,  on  July  14. 
1994,  beginning  at  1;30  p.m.  and  lasting 
until  5  p.m.  The  agenda  will  consist  of: 

Agenda 

1.  Presentation  by  GAG  staff  on  the 
G.AO  Deri\"atives  Report; 

2.  Panel  Discussion  by  the  staff  of  the 
Senate  and  House  Committee  on 
Agriculture  of  OTC  Derivatives  Issues 
and  GAO  Report; 

3.  Presentation/Discussion  of 
Financial  Accounting  Standards  Board 
(FASB)  E.xposure  Draft  on  Disclosure  of 
Derivative  Financial  Instruments: 

4.  Panel  Discussion  of  OTC 
Derivatives  Issues  from  the  Perspective 
of  End-Users;  and 

5.  Wrap-up;  discussion  of  other 
committee  business  and  future  agenda 
items. 

The  purpose  of  this  meeting  is  to 
solicit  the  views  of  the  Committee  on 
these  agenda  matters.  The  Advisory 
Committee  was  created  by  the 
Commodity  Futures  Trading 
Commission  for  the  purpose  of  advising 
the  Commission  on  the  assessment  of 
issues  concerning  individuals  and 
industries  interested  in  or  affected  by 
financial  markets  regulated  by  the 
Commission.  The  purposes  and 
objectives  of  the  Advisory  Committee 
are  more  fully  set  forth  in  the  April  23, 
1993  Charter  of  the  Advisory 
Committee. 

The  meeting  is  open  to  the  pubUc. 
The  Chairman  of  the  Advisor,- 
Committee,  CFTC  Commissioner  Shelia 
C.  Bair,  is  empowered  to  conduct  the 
meeting  in  a  fashion  that  will,  in  her 
judgment,  facilitate  the  orderly  conduct 
of  business.  Any  member  of  the  public 
who  wishes  to  file  a  written  statement 
with  the  Advisory  Committee  should 
mail  a  copy  of  the  statement  to  the 
attention  of:  the  Commodity  Futures 
Trading  Commission  Financial  Products 
Advisory  Committee,  c/o  Kristyn  H. 
Burnett.  2033  K  Street  NW.. 
Washington.  DC  20581.  before  the 
meeting.  Members  of  the  public  who 
wish  to  make  oral  statements  should 
also  inform  Ms.  Burnett  in  writing  at  the 
foregoing  address  at  least  three  btisiness 
days  before  the  meeting.  Reasonable 
provision  will  be  made,  if  time  permits, 
for  an  oral  presentation  of  no  more  than 
five  minutes  each  in  duration. 
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Issued  hy  Ihi:  Commission  in  Washi;ij;ton 
DC.  on  June  10, 1994. 
lean  A.  Webb, 
Secrt-tary  of  the  Commiasiou 
I.PR  Do* .  94-14fi21  FiJ«d  fi-15-04:  HAT,  am| 
BItUKS  CODE  e35t-01-M 


DEPARTMEWT  OF  DEFENSE 
Office  of  the  Secretary 

Assistance  to  Local  EducationaJ 
Agencies  (LEAs) 

AGENCY:  Office  of  the  Serrntsry,  UiiD 
ACTION:  Notice  of  a  program  for 
}TOvi(iing  financial  assisfanc*;  fo  I  FAs 

SUMMAPY:  Pursuant  to  section  386  of 
Public  Law  No.  102-J84,  as  ammsded  by 
section  37.3  of  Public  Law  103-lBO,  the 
"National  Defense  Authorization  Act  for 
Fiscal  Year  1994,"  November  30,  1993, 
notice  i.s  hereby  given  of  a  progr,-;,'n  fo 
provide  finenciai  assistance  to  eligible 
LEL^s.  Section  386(b)  of  Public  Law  No 
1 02-484,  as  amended,  requims  DoD  to 
assist  an  LEA  that  cannot,  without  such 
aid,  "provide  (itsjstudents  .  .  .  with  a 
level  of  Mlucation  that  is  eq:!ivaleRt  to 
the  minimum  level  cf  educction 
nvailable  in  schools  of  the  other  1o«-.h1 
educational  agencies  of  the  same  State,' 
proviiled  that  the  LEA  meets  one  of  the 
three  criteria  established  by  section 
38Rfc).  For  the  purpose  of  this  notice, 
the  femi  •military  dependent  studiint  ' 
has  the  same  meaning  as  in  sef  lion 
oRr.{h)(2)  of  Public  Law  102-484,  ..s 
amended.  In  making  the  necessary 
delerminatior]  under  section  38fa(b).  the 
Secretary  of  Defense  must  consult  the 
Secretary  of  Education. 
C!ATES:  June  16, 1994. 
ADDRESSES:  Deputy  Assibtanf  Sucicjtary 
of  Defense  fPersonnel  Support.  Fai?nljes 
&  E(iura-.inn),  room  3E784,  Tho 
I'ciitaRon.  Washington,  DC  20301 -iuOO. 
FOR  F'oRTHER  INFORMATION  CONTACT: 
Dr.  lnhtr  O.  Nevarez  or  Mr.  John  B. 
Sha\  I'.r  Spction  6  Schools,  4040  North 
Fairfax  Drive,  Arlington,  VA  22203- 
lt)3.i;  telephone  (703)  696-4354  or  4.H61; 
facsimile  number  (703)  696-fl920. 
SUPPLEMENTARY  tNFORMATlON:  Duri:;g 
fiscal  year  (FY)  1994,  the  Dt^pirtme.nl  of 
fJefense  shall  provide  40  miliicn  dollars 
to  assist  I^As  that  meet  criteria  in 
section  386  of  Public  Law  102-«84.  as 
amended.  (For  the  purposes  of  this 
program.  DoD  shall  rely  on  data  fr«)m 
the  Department  of  Education). 

Pursuant  to  subsection  3e6(c)(  1 )  of 
Public  Law  No.  102-484,  as  amendeil, 
an  LEA  is  eligible  for  assistance  under 
this  program  if  it  sijlisfies  subsotiion 
38b(b)  and  "at  least  30  perf:«:nl  (a.«; 


rounded  to  the  nearest  whole  percent)  of 
the  students  in  average  daily  attendance 
in  the  schools  of  thai  agency  in  that 
fiscal  year  are  military  dependent 
students  counted  under  subsection  (a) 
or  (b)  of  section  3  of  the  Ad  of 
September  30, 19.50  (Pub.  L.  874,  Eighty- 
first  Congress;  20  U.S.C.  238)." 

Pursuant  to  subsection  386(c)(2)  of 
Public  Law  No.  102-484.  as  amended, 
an  LEA  is  eligible  for  assistance  under 
this  program  if  it  satisfies  subsection 
386(b)  and  its  average  daily  attendance 
(ADA)  of  militarj  dependent  students 
increased  by  at  least  300  or  more 
students  from  FY  1993  fo  F/  1994  as  a 
result  of  "a  relocation  of  Armed  Forces 
personnel  or  civilian  employees  of  the 
Dt:partmenf  of  Defense  or  as  a  result  of 
a  realignment  of  one  or  rrore  military 
mstallations."  Such  300  or  more 
students  must  equal  an  increase  in  the 
ADA  of  military  dependent  srude.nts  of 
at  least  10  percent  or  more  from  f-y 
rJ93toFYl994. 

An  alternate  way  of  .•((.hievjng 
eiigibility  for  assi.^tance  is  prr-scril»ed 
under  subsection  386(r)f3)  of  Public 
)^w  No.  102-484,  as  amended.  To 
qualify,  the  LEA  must  satisfy  subsection 
386(b)  and  "by  jeason  ofcon.so'idrftion 
or  reorganization  of  local  edurational 
agencies  be  a  successor  of  |an  LEAJ  that 
for  fiscal  year  1992."  was  eligible  to 
receive  payments  under  DoD  Instnjtiion 
1342.18,  dated  June  3,  1991  (32  CFR 
p.;rt  240,  56  FR  28821),  and  safi.-;fv  the 
requirements  in  subsection  .SR6(r^"(1)  or 
sul'scction  386(c)(2). 

For  the  purposr;s  of  ti-is  program,  the 
foMovving  deiinitions  are  applicable: 

(a)  Applicant,  Any  LEA  requeslinq 
assistance  under  this  notice. 

(b)  Current  Expendlf  i;.'t>e. 
"iEjxpenditures  for  free  pijbju. 
fdi;catJon,  including  e>ppnd!t!;res  for 
adniinistration,  in«;tnic{ion,  .•jttejj.Jarc^ 
and  healtJi  services,  pupil  f-'^.-nsporJalion 
services,  operation  and'moinlenance  of 
plant,  fixed  charges,  and  e5(p.:nt;itrir»?s 
to  cover  deficits  for  food  sen-ires  and 
stujlent  body  activities.  Thr  tc  .^•?J  does 
no!  include  expenditures  for  rommu.iity 
scA  ice.s,  capital  outlay,  dob  service,  or 
any  e,xpenditures  made  from  funds 
granted  for  the  purpose  of  cbao'cr  1  snd 
2  of  title  I  of  the  Elementary  a.-id 
Secondary  Education  Arl  of  1965  (20 
U.S.C.  2701-2976).  An  expendilur^  for 
the  replac-ement  of  equipment  is 
considered  to  be  either  a  curre>)t 
expenditure  or  capital  outlay, 
whichever  is  in  accordance  with  .Stale 
accounting  guidelines,  law,  or  practice  " 
34  fTR§  222.3. 

(c)  DoD  Contribution.  The  amount  of 
financial  assistani:e  an  applir;ant  shall 
re.ccive  under  this  notice. 


(d)  Federal  Property.  Real  p.-npiTly 
that  because  of  Federal  law,  agreemlinf . 
or  policx-  is  exempt  from  taxation  by  a 
State  or  political  subdivision  of  a  .St,if(.» 
and  that  the  I  Jnited  States  owns  in  U'o 
simple  or  leases  from  another  party 

(e)  Local  Education  Agency  (LE.'M  A 
public  board  of  education  or  other 
public  authority  legally  constituted 
within  a  State  for  either  administrative 
control  or  direction  of,  or  to  perform  a 
service  funrtion  for,  public  elementary 
OT  secondary  schools  in  a  city,  county, 
township,  school  district,  or  other 
political  subili  vision  of  a  State,  or  st;i  h 
combination  of  school  districts  or 
counties  as  are  rcc  ognizod  in  a  State  as 
an  administrative  agency  for  its  public 
elementjiry  or  set.ondary  .schools  Sui  h 
term  includes  any  other  public 
institution  or  agency  having 
administrative  control  and  diredinn  •»! 
a  public  t'lementary  or  secondary 
school. 

(f)  Military  ft.pendenl  Student.  A 
studeni  that  is  a  dependent  child  of  a 
member  of  the  Armed  Forces  or  a 
dependent  child  of  a  civilian  employe.! 
of  the  Department  of  Defense. 

(g)  MiUtary  Personnel.  Meml)ers  of  the 
Armed  Fons!s  serving  on  artive  duty. 

(h)  Military  3(a)  Student.  A  child  who 
attends  the  school(s)  of  a  LEA  that 
provides  free  public  education  and  who 
while  attending  such  school(s)  of  the 
LE.A,  resides  on  Federal  property  and 
has  a  parent  who  is  on  ai  tive  duty  in  lii.- 
Armed  Forois  (as  defined  in  sf;c:tion 
101(4)  of  10  U.S.C). 

(i)  Military  3(b)  Student.  A  (MiUi  who 
attends  the  schviols  of  a  LEA  that 
provides  a  free  public  education  and 
who,  while  attending  such  s«:hool(s), 
has  a  parent  who  is  on  active  duty  in  !h»- 
Armed  Forces  (as  defined  in  10  IJ  S.C. 
101(4))  but  such  child  does  not  re.sin«> 
on  Federal  property. 

(j)  Parer.f.  The  bioUigical  fjilhcr  01 
r.!f)ther  of  a  child,  a  person  who,  by 
order  ofa  court  of  competent 
jurisdiction,  has  been  declan^d  the 
father  or  mother  ofa  child  by  adop;iop, 
the  legal  guardian  ofa  rJiild;  ora  p(;;^.^!> 
in  whose  household  a  child  resides, 
provided  that  such  person  stands  in 
loco  parentis  to  that  child  and 
contributes  at  Last  Oiie-half  of  :h.; 
child's  support. 

(k)  Por-PupJ  E>  ponditu.-e  (PPh).  Ttn- 
average  current  expenditure  for  an 
individual  stud<mt. 

The  I^partment  of  Defense  shsll 
provide  40  million  dollars  to  assist  th.- 
LEAs  that  satisfy  the  requirements  of 
this  notice  This  money  shall  be  used 
only  to  s-upplement  funding  for  the 
Rligible  LEAs  operating  schools  that 
provide  free  public  education  to 
n)ilifary  dependent  students  for  whom: 
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( 1 )  Fnr  the  prior  and  curret  t 
LEA  has  applied  for  and 
shall  receive,  financial 
all  regular  Federal  and 
aid  programs  available  to  i 
the  Impact  Aid  Program 
874.  section  3,  as  ameided 
eligibility  of  the  LEA  undei 
State  aid  for  free  public 
the  amount  of  that  aid  are 
than  the  eligibility  and  am 
received  by  LEAs  in  that 
military  dependent  studen  s 
LEA  files  with  the  Under 
Defense  for  Personnel  and 
(USD(P&R))  a  letter 
Sample  Letter  at  the  end 
and  a  copy  of  an 
financial  report  of  the  appl 
the  second  preceding  FY. 

The  eligible  LEAs  under 
insofar  as  it  implements  s 
386(c)(1)  and  subsection 
receive  financial  assistanct 
dependent  students.  The  e 
under  this  notice  insofar  as 
implements  subsection  386  ( 
receive  financial  assistance 
military  section  3(a)  studer  t 
Applications  for  financial 
must  be  received  no  later 
1994. 

The  amount  of  assistance 
contribution)  for  the  eligi 
under  this  notice  may  not 
amount  derived  from  the 
formula: 

(l)Ofthe  40  million  do 

(i)  Amounts  of  27,000, 
shall  be  obligated  for  mi 
3(a)  students  to  those  eli 
whose  per-pupil  expendit 
the  second  preceding  FY 
the  average  PPE  in  the  Stat( ' 
second  preceding  FY 

(ii)  Amounts  of  2,250.00( 
be  obligated  for  military' 
students  and  for  those 
the  dependent  children  of 
employees  of  the  Department 
to  those  eligible  LEAs.  w 
the  second  preceding  FY  wfes 
the  average  PPE  in  the  Stat< 
second  preceding  FY. 

(iii)  Amounts  of  9.000 
shall  be  obligated  for  mili 
3(a)  students  to  those  eligi 
whose  PPE  for  the  second 
was  equal  to,  or  greater  thai  i 
PPE  in  the  State  for  the 
preceding  FY. 

(iv)  Amounts  of  750.000 
be  obligated  for  military 
students  and  for  those 
the  dependent  children  of 
employees  of  the  Departme 
to  those  eligible  LEAs  w 
second  preceding  FY  was  e 


FYs.  the 
ved,  or 
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educational 
including 

L.  No.  81- 
;  (2)  the 
State  law  for 
education  and 
o  different 
unts 

without 
and  (3)  the 
Sfecretar\'  of 
leadiness 
of  appl  cation  (see 
is  notice) 
independently  audited 
cant  LEA  for 


his  notice 
upsection 
c)(2)  shall 
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greater  than  the  average  PPE  in  the  State 
for  the  second  preceding  FY. 

(v)  Amounts  of  1,000,000  dollars  shall 
be  obligated  to  those  eligible  LEAs 
whose  ADA  of  military  dependent 
students  increased  by  300  or  more 
students  ft-om  FY  1993  to  FY  1994  as  a 
result  of  "a  relocation  of  Armed  Forces 
personnel  or  civilian  employees  of  the 
Department  of  Defense  or  as  a  result  of 
a  realignment  of  one  or  more  military 
installations." 

(2)  For  military  section  3(a)  students 
in  those  eligible  LEAs,  whose  average 
PPE  for  the  second  preceding  FY  was 
less  than  the  average  PPE  in  the  State  for 
the  second  preceding  FY,  the  LEA  shall 
receive  an  amount,  as  follows: 

(i)  Equal  to  the  LEA's  military'  section 
3(a)  ADA  for  SY  1993-1994. 

(ii)  Multiplied  by  the  quotient  of  the 
funds  available  to  those  LEAs,  whose 
PPE  for  the  second  preceding  FY  was 
less  than  the  average  PPE  in  the  State  for 
the  second  preceding  FY  (27.000.000 
dollars). 

(iii)  Divided  by  the  sum  of  the  AD.As 
for  SY  1993-1994  of  military  section 
3(a)  students  of  those  same  eligible 
LEAs. 

(3)  For  military  section  3(b)  students 
and  for  those  students  who  are  the 
dependent  children  of  civilian 
employees  of  the  Department  of  Defense 
in  those  eligible  LEAs  whose  average 
PPE  for  the  second  preceding  FY  was 
less  than  the  average  PPE  in  the  State  for 
the  second  preceding  FY,  the  LEA  shall 
receive  an  amount,  as  follows: 

(i)  Equal  to  the  LEA's  military  section 
3(b)  and  dependent  children  of  a 
civilian  employee  of  the  Department  of 
Defense  ADA  for  SY  1993-1994. 

(ii)  Multiplied  by  the  quotient  of  the 
funds  available  to  those  LEAs  whose 
PPE  for  the  second  preceding  FY  was 
less  than  the  average  PPE  in  the  State  for 
the  second  preceding  FY  (2,250,000 
dollars). 

(iii)  Divided  by  the  sum  of  the  ADAs 
for  SY  1993-1994  of  mihtary  section 
3(b)  and  dependent  children  of  civilian 
employees  of  the  Department  of  Defense 
students  of  those  same  eligible  LEAs. 

(4)  For  military  section  3(a)  students 
in  those  eligible  LEAs  whose  PPE  for  the 
second'preceding  FY  was  equal  to.  or 
greater  than  the  average  PPE  in  the  State 
for  the  second  preceding  FY,  the  LEA 
shall  receive  an  amount,  as  follows: 

(1)  Equal  to  the  LEA's  military  section 
3(a)  ADA  for  SY  1993-1994. 

(ii)  Multiplied  by  the  quotient  of  the 
funds  available  to  those  LEAs  whose 
PPE  for  the  second  preceding  FY  was 
less  than  the  average  PPE  in  the  State  for 
the  second  preceding  FY  (9,000.000 
dollars). 


(iii)  Divided  by  the  sum  of  the  ADAs 
for  SY  1993-1994  of  military  section 
3(a)  students  of  those  same  eligible 
LEAs. 

(5)  For  military  section  3(b)  students    • 
and  for  the  students  who  are  the 
dependent  children  of  civilian 
employees  of  the  Department  of  Defense 
in  those  eligible  LEAs  whose  PPE  for  the 
second  preceding  FY  was  equal  to.  or 
greater  than  the  average  PPE  in  the  State 
for  the  second  preceding  FY,  the  LEA 
shall  receive  an  amount,  as  follows: 

(i)  Equal  to  the  LEA's  military  section 
3(b)  and  dependent  children  of  a 
civilian  employee  of  the  Department  of 
Defense  ADA  for  SY  1993-1994. 

(ii)  Multiplied  by  the  quotient  of  the 
funds  available  to  those  LEAs  whose 
PPE  for  the  second  preceding  FY  was 
less  than  the  average  PPE  in  the  State  for 
the  second  preceding  FY'  (750,000 
dollars). 

(iii)  Divided  by  the  sum  of  the  ADAs 
for  SY  1993-1994  of  military  section 
3(b)  students  and  dependent  children  of 
civilian  employees  of  the  Department  o: 
Defense  of  those  same  eligible  LEAs. 

(6)  For  those  military  dependent 
students  in  those  eligible  LEAs  whose 
ADA  of  military  dependent  students 
increased  bv  300  or  more  students  from 
FY  1993  to  FY  1994  as  a  result  of  "a 
relocation  of  Armed  Forces  personnel  or 
civilian  employees  of  the  Department  of 
Defense  or  as  a  result  of  a  realignment 
of  one  or  more  military  installations." 
the  LEA  shall  receive  an  amount,  as 
follows: 

(i)  Equal  to  the  LEA's  military 
dependent  student  ADA  for  SY  1993- 
1994. 

(ii)  Multiplied  by  the  quotient  of  the 
funds  available  to  those  LEAs  (1,000,000 
dollars). 

(iii)  Divided  by  the  sum  of  the  ADAs 
for  SY  1993-1994  of  mihtary  dependent 
students  of  those  same  LEAs. 

The  USD(P&R)  shall  calculate  the 
proposed  contribution.  The  contribution 
may  be  used  for  all  students  in  the  LEA. 
at  the  discretion  of  the  approoriate 
officials  in  the  LEA.  The  USD(P&R) 
shall  ensure  the  implementation  of 
these  policies  and  procedures  and 
provide  assistance,  as  required,  to  the 
potentially  eligible  LEAs.  The  General 
Counsel  of  the  Department  of  Defense 
shall  provide  legal  advice  for  the 
implementation  of  this  program. 

An  applicant  requesting  assistance 
under  this  notice  shall  submit  a  letter  of 
application  (see  sample  letter  at  end  of 
this  notice)  and  a  copy  of  an 
independently  audited  financial  report 
of  the  applicant  LEA  for  the  second 
preceding  FY.  requesting  a  DoD 
contribution  and  assuring  the  USD(P&R) 
that  the  LEA  has  applied  for.  has 


received  or  .shall  receive  all  financial 
assistance  from  other  sources  for  which 
it  is  qualified.  Letters  of  application 
must  be  addressed  as  follows:  Under 
Secretary  of  Defense  (Personnel  and 
Readiness),  4000  Defense  Penlagon. 
Washington,  DC  20301-4000. 

The  applicant  shall  also  file  a  copy  of 
the  letter  of  application  for  financial 
assistance  and  required  supportive 
information  with  the  State  educational 
agency  (.SEA).  The  SEA  may  submit 
comments  on  the  LEA's  application  to 
the  Department  of  Defense  (at  the  above 
address)  by  July  8,  1994.  Such 
comments  shall  be  considered  when 
applications  are  reviewed  by  the  OSD. 
The  LEA's  application  and  ail  required 
supporting  information  must  reach  the 
USD(P&R)  no  later  than  June  30,  1994. 

Sample  Letter  of  Application  for  Financial 
Assistance 

Under  Secretary  of  Defen.se. 
IPersonnel  and  Readine&sj.  -4000  Dijfunse 
Pentagon,  Washington,  DC  20301-4000. 
Dear  Mr.  Undersecretary:  Pursuant  to  this 
"Notice  of  a  Program  for  Providing  Financial 
Assistance  to  LEAs,"  ___^_  Federal 

Register , ( 1994),  the  (name 

of  the  local  educational  agency  (LEA)) 
requests  financial  assistance  for  the  LEA  for 
school  year  1993-1994.  We  certify  that  the 
LEA  has  applied  for  financial  assistance  from 
all  sources,  including  the  State/ 
Commonwealth  of  (name).  We  understand 
that  funds  available  for  that  purpose  shall  be 
paid  on  a  per-pupil  basis  for  military  section 
3(a)  and  military  section  3(b)  students  and  for 
those  students  who  are  the  dependent 
children  of  civilian  employees  of  the 
Department  of  Defense,  as  these  terms  are 
defined  in  the  "Notice  of  a  Program  for 
Providing  Financial  Assistance  to  LEAs." 
Enclosed  find  a  copy  of  our  independent 
audit  "(Title)"  prepared  by  (name  of  firm  or 
agency).  We  have  submitted  a  complete  and 
timely  application  for  section  3  impact  aid 
assistance  to  the  .Secretary  of  Education.  A 
copy  of  this  letter,  with  the  above  supporting 
information,  is  being  submitted  to  the  State 
educational  agency. 

Sincerely, 
(Authorized  LEA  Official) 

Dated:  June  13,  1994. 
L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 

Officer,  Department  of  Defense. 

IFR  Doc.  94-14665  Filed  6-1.5-94:  8:45  ain| 
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Department  of  the  Army 

Army  Science  Board;  Closed  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  announcement  is 
made  of  the  following  Committee 
Meeting: 


,\ame  of  Committee  Arniv  S.  ieni  e  Bn&iil 
(ASB). 

Dale  of  Meeting:  29  June  1994. 

Tmie  of  Meeting:  1200-1500  (classified). 

Place:  Pentagon.  Washington,  DC. 

Agenda:  The  Threat  Team  III  of  the  Army 
.Science  Board's  1994  Summer  Study  on  • 
"Capabilities  Needed  to  Counter  Current  and 
Evolving  Threat"  will  meet  to  receive  an 
Analytical  Efforts  Status  Report.  This 
meeting  will  be  closed  to  the  public  in 
ociordance  with  section  552b(c)  of  Title  5. 
U.S.C.  specifically  subparagraph  (1)  thereof, 
and  Title  5.  U.S.C,  appendix  2.  subse*  tion 
10(d).  The  unclassified  and  cljissifu-d  matters 
to  be  discussed  are  so  inextricably 
intertwined  so  as  fo  preclude  opening  eII 
portions  of  the  meeting.  The  ASB 
Administrative  Officer  Sally  Warner  msy  be 
contacted  for  further  information  ftl  (70.4) 
69.'>-0781. 

Sally  A.  Warner, 

Administrative  Officer.  Army  Science  Bf,crd 
IFR  Doc.  94-14731  Filed  6-1.5-94:  8:45  brr.] 
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Army  Science  Board;  Closed  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  announcement  is 
made  of  the  following  Commilt(;e 
Meeting: 

,Vome  of  Committee:  Army  S<:ieni.e  Board 
(ASB). 

Date  of  Meeting:  28  June  1994. 

Time  of  Meeting:  0830-1 100  (classified). 

Place:  McLean,  VA. 

Agenda:  The  Threat  Team  1  of  the  Army 
Science  Board's  1994  Summer  Study  on 
■Capabilities  Needed  to  Counter  Current  and 
Evolving  Threat"  will  meet  to  receive  an 
Intelligence  Support  Status  Report.  This 
meeting  will  be  closed  to  the  public  in 
accordance  with  section  552b(c)  of  Title  5. 
U.S.C,  specifically  subparagraph  (1)  thereof, 
and  Title  5,  U.S.C,  appendix  2,  subsection 
10(d).  The  unclassified  and  classified  mailers 
to  be  discussed  are  so  inextricably 
intertwined  so  as  fo  preclude  opening  all 
portions  of  the  meeting.  The  ASB 
Administrative  Officer  Sally  Warner,  may  be 
contacted  for  further  information  ai  (70.1) 
695-0781. 

Sally  A.  Warner,    ^ 

Administrative  Officer,  Army  Stieme  Board. 

IFR  Doc.  94-14729  Filed  6-15-94:  8:45  ami 
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Army  Science  Board;  Closed  Meeting 

In  accordance  with  section  10(a)(2}  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  announcement  is 
made  of  the  following  Committee 
Meeting: 

jVonie  of  Committee:  Army  .Si  ience  Bmud 
(ASB). 
Date  of  Meeting:  28-30  )une  1994 
Time  of  Meeting:  0900-1 700. 


Place:  Ai^my  Research  Office.  RtJf.gh- 
Durham,  NC,  (28-29  June),  ArTr.y 
Topographic  Engineering  Or    Fl  Btiv..jr. 
and  Pentagon.  Washington,  DC  130  )ur,»-1 

Agenda:  The  Amiy  Science  Bc*jd  «.  Ad 
Htx;  Study  on  "Aided  Target  R^fOfTnUon 
(ATR)  will  meet  to  discuss  resesnh  efforts 
aided  and  automatic  tai^ef  rec pgrijiion  ,Mso 
the  ATR  panel  will  review  miJilbrv  fc.c^d 
lai^et  acquisition  projects  and  ref-.;:?  rr.d 
receive  briefings  on  operafion^'l 
requirements.  This  meeting  w.;ij  t^- 1  iosnJ  •<, 
the  public  in  accordance  with  sw::o.'i  552t>(t ) 
of  Title  5.  use,  specifically  subpfer?p-aph 
(1)  thereof,  and  Title  5,  U.S.C  .  appenc;-*  2 
.subsection  10(d).  The  classified  ar>d 
unclassified  matters  to  be  discufseo  tre  --n 
inextricably  intertwined  so  as  to  pru  i.jrte 
opening  all  portions  of  the  rreetir.g  The  A.SH 
Adrninistrative  Officer  Sally  VVamtr.  )r.»y  U- 
contacted  for  further  inform.-dioyj  &!  (7ir^", 
695-0781. 

Sally  A.  Warner. 

Administrative  Officer.  Army  Sctrrut  Ei^crd 

IFR  Doc.  04-14732  Filed  6-15-&4  h  ^S  .,:r.| 
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Corps  of  Engineers 

Intent  To  Prepare  a  Draft 
Environmental  Impact  Statement  for 
the  Proposed  Sandstone  Project. 
Carbon  County,  WV 

AGENCY;  U.S.  Army  Corps  of  Enpnwr*. 
Omaha  District. 

SPONSOR:  Wyoming  Water  Devc lopmenl 
Commission,  Cheyenne,  Wyoming. 
ACTION:  Notice  of  intent  to  prepare  a 
Draft  Environmental  Impact  Slaipmruj 
(DEIS). 


SUMMARY:  1   The  proposed  action  is  lo 
construct  a  roller  compacted  concrete 
dam  on  Savery  Creek,  with  a  storage 
capacity  of  23,000  acre-feel.  The  projei  j 
would  provide  late  season  irrigation 
water  to  approximately  12.000  acres  uf 
lands  in  the  Little  Snake  River  Valley 
The  project  would  also  provide  . 

secondary  recreation  benefits.  The 
proposed  project  is  located  in  Carbcn 
County,  Wyoming,  approximately  10 
miles  north  of  Savery,  Wyoming. 

2.  Alternatives  being  evaluated  by  ihe 
applicant  include: 

a.  Construction  of  a  new  reservoir 
(several  alternate  sites). 

b.  Use  of  groundwater  resourtf*.. 

c.  Conservation. 

d.  No  action. 

Alternatives  available  to  the  C&rp>  uf 
Engineers  include: 

a.  Approve  the  permit  appliistion 

b.  Denial  of  the  permit. 

c.  Approve  the  permit  with  some 
modification. 

3.  Other  applicable  and  pe.linenl 
environmental  review  and  consu.'talion 
requirements  will  be  undertaken 
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simuitaxieously  with  the  N  iPA  process, 
including  requirements  of  he  National 
riistoric  Preservation  Act.  t  le 
Endangered  Species  Act.  ti  e  Fish  and 
Wildlife  Coordination  Act,  section  404 
of  the  1977  Clean  Water  Ac  t.  Clean  Air 
Act,  Executive  Order  1198J  on  flood 
plains,  and  Executive  Orde  •  1 1990  on 
'.vetlands. 

4.  A  public  scoping  meet  ng  for  the 
DEIS  will  be  held  on  Wedn  Bsday,  July 
13,  1994,  at  7  p.m.  at  the  Li  ;tle  Snake 
River  School  at  Meeker  &  V  igh  Streets, 
Baggs.  Wyoming.  The  parti  :ipation  of 
the  public  and  all  interestel 
Government  agencies  is  in\  ited. 

5.  The  Omaha  District  es  imates  that 
the  DEIS  will  be  released  fc  r  public 
review  in  June  1995. 

ACDRESS:  Questions  about  tie  proposed 
action.  DEIS,  or  scoping  me  etings 
should  be  directed  to  Richa  rd  Gorton; 
Chief.  Environmental  Analysis  Branch; 
Planning  Division.  U.S.  An  ly  Corps  of 
Engineers.  215  North  17th  Street. 
Omaha.  Nebraska  68102-4!  78. 
Telephone:  402-221^598. 

Dated:  June  7.  1994. 
Kenneth  S.  Cooper, 

Chief.  Planning  Division  Omah  j  District. 
(FR  Doc.  94-14620  Filed  &-15-  94:  8:45  ami 
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DELAWARE  RIVER  BASIN 
COMMISSION 

Notice  of  Commission  Meting  and 
Public  Hearing 

Notice  is  hereby  given  th;  it  the 
Delaware  River  Basin  Comr  lission  will 
hold  a  public  hearing  on  W  jdnesday 
June  22, 1994.  The  hearing 
of  the  Commission's  regulai 
meeting  which  is  open  to 
scheduled  to  begin  at  2:00 
Flying  Bridge  Room  of  the 
League  Club  at  800  Hudson 
Camden.  New  Jersey. 

The  subjects  of  the  hearing  will  be  as 
follows: 


ithe 


Applications  for  Approval 
Following  Projects  Pursuant 
10.3.  Article  11,  and/or  Sec 
the  Compact 

1 .  Delaware  County  Solid 
Disposal  Authority  D-89-11 
application  for  constructior 
site  wastewater  treatment 
process  up  to  0.08  million 
day  (mgd)  of  sanitar>'  landfill 
and  non-hazardous  liquid 
generated  by  facilities  with! 
Delaware  River  Basin.  After 
treatment,  the  effluent  will 
by  pipeline  from  the  existin  5 
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Colebrookdale  Landfill  and  discharged 
to  Manatawny  Creek  in  Oley  Township, 
Berks  County,  Pennsylvania.  The 
existing  landfill  project  has  no  on-site 
treatment  facilities  and  has  been 
trucking  collected  leachate  off-site  for 
processing  and  disposal  at  two 
municipal  sanitary  treatment  plants. 
The  site  is  located  along  Schenkel  Road 
in  Earl  Toxvnship,  Berks  County. 
Pennsylvania. 

2.  American  Telephone  and 
Telegraph  (AT&-T)  D-91-79.  AT&T 
proposes  to  expand  the  rating  of  its 
existing  3.0  mgd  capacity  industrial 
wastewater  treatment  plant  (IWTP)  to 
handle  approximately  3.6  mgd.  In 
addition.  AT&T  has  requested  a 
determination  of  the  allowable  limit  for 
the  concentration  of  total  dissolved 
solids  in  the  treated  effluent,  which  will 
continue  to  discharge  to  Spring  Run,  a 
tributary  of  the  Lehigh  River.  The 
project  IWTP  serves  only  the  AT&T's 
electronic  components  manufacturing 
operation  located  at  the  plant  site  just 
north  of  Union  Boulevard  and  east  of 
the  Lehigh  River,  in  the  City  of 
Allentown.  Lehigh  County, 
Pennsylvania. 

3.  Hoffmann-LaHoche  Inc  D-93-7.  A 
project  to  improve  the  treatment 
capability  of  the  applicant's  existing  3.0 
mgd  capacity  IWTP  by  constructing  an 
additional  secondary  clarifier.  The 
IWTP  is  located  approximately  3000  feel 
north  of  the  Town  of  Belvidere  in  White 
Township.  Warren  County.  New  Jersey. 
The  IWTP  will  continue  to  serve  the 
applicant's  vitamin  production  facilities 
and  discharge  to  the  Delaware  River  via 
its  existing  outfall  in  Water  Quality 
Zone  ID. 

4.  Borough  ofWoodstown  D-93-17 
CP.  An  application  for  approval  of  a 
ground  water  withdrawal  project  to 
supply  up  to  8.9  million  gallons  (mg)/ 
30  days  of  water  to  the  applicant's 
distribution  system  from  new  Well  No. 
4.  and  to  increase  the  existing 
withdrawal  limit  of  12  mg/30  days  from 
all  wells  to  18.1  mg/30  days.  The  project 
is  located  in  Woodstown  Borough. 
Salem  County.  New  Jersey. 

5.  E.  I.  DuPont  deNemours  and 
Company,  Inc.  D-93-19.  An  application 
for  approval  of  numerous  ground  water 
projects  and  a  surface  water  withdrawal 
project  to  supply  up  to  540.14  mg/30 
days  of  water  from  14  production  wells 
and  14  ground  water  remediation  wells, 
and  to  supply  up  to  892.8  mg/30  of 
water  for  production  purposes  from  the 
Salem  Canal.  The  purpose  is  to 
consolidate  the  applicant's  numerous 
existing  and  new  withdrawals  from  the 
ground  water  and  the  Salem  Canal  for 
production  and  remediation  purposes 
into  one  comprehensive  docket.  The 


project  is  located  in  Carneys  Point 
Township.  Salem  County,  New  Jersey. 

6.  GROWS  Inc.  D-94-17.  A  project  to 
withdraw  up  to  0.4  mgd  on  cui  average 
monthly  basis  from  the  tidal  portion  of 
the  Delaware  River  to  provide  water 
primarily  for  dust  control  at  the  Eastern 
Expansion  of  the  applicant's  landfill 
facilities.  The  withdrawal  will  be 
located  southeast  of  the  GROWS  landfill 
and  across  from  Ncwbold  Island  on  the 
Delaware  River  in  Falls  Township, 
Bucks  County,  Pennsylvania. 

7.  Moyer  Packing  Co.  D-94-20.  An 
application  for  approval  of  an  expanded 
ground  water  withdrawal  project  to 
supply  up  to  1.51  mg/30  days  of  water 
from  existing  Well  No.  1,  and  5.4  mg/ 
30  days  from  existing  Well  No.  2  to  the 
applicant's  Souderton  Rendering 
(Division  1)  Facility,  and  to  limit  the 
withdrawal  from  all  wells  to  6.57  mg/30 
day.  The  project  is  located  in  Franconia 
Township,  Montgomery  County,  in  the 
Southeastern  Pennsylvania  Ground 
Water  Protected  Area. 

Documents  relating  to  these  items 
may  be  examined  at  the  Commission's 
offices.  Preliminary  dockets  are 
available  in  single  copies  upon  request. 
Please  contact  George  C.  Elias 
concerning  docket-related  questions. 
Persons  wishing  to  testify  at  this  hearing 
are  requested  to  register  with  the 
Secretary  prior  to  the  hearing. 

Dated:  June  7,  1994. 
Susan  M.  VVeisman. 
Secretory. 
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DEPARTMENT  OF  EDUCATION 

Proposed  Information  Collection 
Requests 

AGENCY:  Department  of  Education. 
ACTION:  Notice  of  proposed  information 
collection  requests. 

SUMMARY:  The  Acting  Director, 
Information  Resources  Management 
Service,  invites  comments  on  the 
proposed  information  collection 
requests  as  required  by  the  Paperwork 
Reduction  Act  of  1980. 
DATES:  Interested  persons  are  invited  to 
submit  cominents  on  or  before  July  18. 
1994. 

ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Dan  Chenok:  Desk  Officer, 
Department  of  Education,  Office  of 
Management  and  Budget.  725  17th 
Street,  NW..  room  3208,  New  Executive 
Office  Building.  Washington,  DC  20503. 
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Requests  for  copies  of  the  proposed 
information  collection  requests  should 
be  addressed  to  Patrick  J.  Sherrill. 
Department  of  Education,  400  Maryland 
Avenue,  SVV.,  room  5624.  Regional 
Office  Building  3.  Washington,  DC 
20202-4651. 

FOR  FURTHER  INFORMATION  CONTACT: 
Patrick  J.  Sherrill  (202)  708-8196. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-677-8339 
between  8  a.m.  and  8  p.m..  Eastern  time. 
Monday  through  Friday. 
SUPPLEMENTARY  INFORMATION:  Section 
3517  of  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C.  chapter  35)  requires  that 
the  Office  of  Management  and  Budget 
(OMB)  provide  interested  Federal 
agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Acting 
Director  of  the  Information  Resources 
Management  Service,  publishes  this 
notice  containing  proposed  information 
collection  requests  prior  to  submi,ssion 
of  these  requests  to  OMB.  Each 
proposed  information  collection, 
grouped  by  office,  contains  the 
following:  (1)  Type  of  review  requested, 
e.g.,  new,  revision,  extension,  existing 
or  reinstatement;  (2)  Title;  (3)  Frequency 
of  collection;  (4)  The  affected  public;  (5) 
Reporting  burden;  and/or  (6) 
Recordkeeping  burden;  and  (7)  Abstract. 
OMB  invites  public  comment  at  the 
address  specified  above.  Copies  of  the 
requests  are  available  from  Patrick  J. 
Sherrill  at  the  address  specified  above. 

Dated:  June  10, 1994. 
Mary  P.  Liggett, 

Actino  Director.  Information  fff^.voim.M 
Management  Service. 


various  college  facilities  con.struction 
programs.  Without  this  information,  the 
federal  government  cannot 
appropriately  limit  the  amount  of 
legitimate  costs  incurred  under  these 
programs.  The  information  is  necessary 
to  determine  the  final  approval  amount 
of  the  loan  or  grant  to  protect  the  federal 
interest. 


Office  of  Postsecondary  Equation 

Type  of  Review:  Extension. 

Title:  Certification  of  Project  Costs  for 
College  Facilities  Programs. 

Frequency:  One  time. 

Affected  'Public:  Non-profit 
institutions. 

Reporting  Burden:  Responses:  50. 
Burden  Hours:  50. 

Recordkeeping  Burden: 
Record  keepers:  0.  Burden  Hours:  0. 

Abstract:  The  collected  information  is 
used  to  determine  the  eligibility  of  costs 
claimed  in  conjunction  with 
construction  projects  supported  by  ihe 


Office  of  Postsecondary  Education 

Type  of  Review:  Reinstatement. 

Title:  Performance  Report  for  the 
Robert  C.  Byrd  Honors  Scholarship 
Program. 

Frequency:  Annually. 

Affected  Public:  State  or  local 
governments. 

Reporting  Burden:  Responses:  59. 
Burden  Hours:  59. 

Recordkeeping  Burden: 
Recordkeepers:  59.  Burden  Hours:  89. 

Abstract:  This  performance  report  is 
used  by  State  educational  agencies  that 
have  participated  in  the  Robert  C.  Byrd 
Honors  Scholarship  Program.  The 
Department  will  use  the  information  to 
assess  the  accomplishments  of  project 
goals  and  objectives  and  to  aid  in 
effective  program  management. 

Office  of  the  Under  Secretary 

Type  of  Review:  New. 

Title:  Direct  Loan  Program  Evaluation. 

Frequency:  Annually. 

Affected  Public:  State  or  local 
governments;  Non-profit  institutions; 
Small  businesses  or  organization.s. 

Reporting  Burden:  Responses:  104. 
Burden  Hours:  52. 

Recordkeeping  Burden: 
Recordkeepers:  0.  Burden  Hours:  0. 

Abstract:  This  survey  will  allow  for 
the  identification  of  baseline 
performance  indicators  and  measures. 
The  Department  will  use  Ihe 
information  to  report  to  Congre.ss. 

Ofiice  of  Bilingual  Education  and 
Minority  Languages  Affairs 

Type  of  Review:  Reinstatement. 

Title:  Application  for  Continuation 
Grants  Under  Bilingual  Education 
Programs. 

Frequency:  Annually. 

Affected  Public:  State  or  local 
governments:  Non-profit  institutions 

Reporting  Burden:  Respon.^^es:  975. 
Burden  Hours:  39,000. 

Recordkeeping  Burden: 
Recordkeepers:  0.  Burden  Hours:  0. 

Ab.stract:  This  form  will  be  used  by 
Stale  Educational  agencies  to  apply  for 
funding  under  the  Bilingual  Education 
Programs.  The  Department  will  use  the 
information  to  make  grant  awards. 

IFK  Doc.  94-14595  Filed  fr-15-9-i;  HAh  .::r,) 
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National  Board  of  ttie  Fund  lor  the 
Improvement  of  Postsecondary 
Education;  Meeting 

AGENCY:  National  Board  of  the  Fund  for 
the  Improvement  of  Postsecondary 
Education,  Education. 
ACTION:  Amendment  of  notice  of 
partially  closed  meeting. 


SUMMARY:  This  notice  amends  the  notice 
published  on  June  9, 1994,  Volume  59 
page  FR29786.  The  purpose  of  this 
amendment  is  to  open  the  Board 
meeting  on  June  28  from  9  a.m.  to  5  p.m. 
to  the  public.  The  location  and  the 
agenda  are  not  changed. 
DATES  AND  TIMES:  June  27, 1994  from  9 
a.m.  to  5  p.m.  (closed),  and  on  June  28. 
1994  from  9  a.m.  to  5  p.m.  (open). 
FOR  FURTHER  INFORMATION  CONTACT: 
Charles  Karelis,  Director,  Fund  for  the 
Improvement  of  Postsecondary 
Education,  7th  &  D  Streets,  SVV.. 
Washington.  DC  20202.  Telephone; 
1202) 708-5750. 

Dated:  June  10.  1994. 

David  A.  Longanecker, 

Assistant  Secretary  for  Postsecondary 
Education. 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP94-292-000J 

Riverside  Gas  Storage  Co.;  Intent  To 
Prepare  an  Environmental  Assessment 
for  the  Proposed  Riverside  Gas 
Storage  Field  Project  and  Request  for 
Comments  on  Environmental  Issues 

liine  10.  1994. 

The  staff  of  the  Federal  Energy 
Regulatory  Commission  (FERC  or  the 
Commission)  will  prepare  an 
environmental  asse.ssment  (EA)  that  uill 
di.scu.ss  environmental  impacts  of  the 
construction  and  operation  of  fecihties 
proposed  in  the  Riverside  Gas  Storage 
Field  Project.'  This  EA  will  be  used  by 
the  Commission  in  its  decision-makinp 
proce.ss  to  determine  whether  an 
environmental  impact  statement  is 
necessary  and  whether  or  not  to  app.'ovt 
Ihe  project. 

Summary  of  the  Proposed  Project 

Riverside  Gas  Storage  Company 
(Riverside)  wants  Commission 


■  Riverside  Gas  .Storage  Compbnyi  IRivc.'^.iu : 
.:,nplicaiion  was  tiled  with  ihe  Comnuskion  vT.at-; 
scrtion  7  of  :he  Ndiiiral  Cas  A«.i  ami  J'.ii  i',;  i ;  :• 
t  •immi.vsiiin's  r<'Stil.i!.o,-;n. 


authorization  to  construct  an  d  operate  a 
now  underground  natural  ga; ;  storage 
field  in  Greene  and  Fayette  C  ounties. 
Pennsylvania.  Riverside  pro|ioses  to 
convert  a  nearly  depleted  ga<  field  to  gas 
storage  use.  The  proposed  st(  irage 
facility  would  have  5.1  billion  cubic  feet 
(BCF)  of  storage  capacity  (3.1  BCF 
working  gas  capacity).  To  de  relop  the 
Riverside  Gas  Storage  Field,  Riverside 
would: 

•  Recomplete  21  existing  i  irells  as 
injection/withdrawal  wells; 

•  Recomplete  one  existing  well  as  an 
observation  well; 

•  Plug  and  abandon  9  exis  ing  gas 
wells  (all  remaining  wells  in  field); 

•  Construct  3.42  miles  of  1 2-inch- 
diameter  gathering  pipeline; 

•  Construct  2.44  miles  of  f  -inch- 
diameter  pipeline  (22  segmet  ts  of 
various  lengths  to  attach  wel  s  to  the 
gathering  pipeline); 

•  Construct  a  new  3.150-hi  )rsepower 
compressor  station;  and 

•  Construct  ancillary  facili  ties  at  the 
compressor  station  including  meters, 
dehydrator  trains,  storage  tames  for  oil 
and  glycol,  access  roads,  and  water  and 
electric  utilities. 

The  general  location  of  the^e  facilities 
is  shown  in  appendix  1.- 
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Land  Requirements  for  Cons  ruction 

Riverside  would  use  101.3 
land  for  the  Riverside  Gas 
Project.  Of  this  total,  10  acres 
used  for  the  compressor  station 
acres  would  be  associated  wi 
pads  (1.4  acres  per  well)  and 
would  be  associated  with  the 
way  for  the  storage  pipelines 

Following  completion  of 
approximately  12.6  acres 
with  the  nine  plugged  and  a 
wells  would  be  allowed  to  retert 
land  use  desired  by  the 

Riverside  proposes  to  use  a 
foot-wide  construction  right 
its  12-inch-diameter  pipeline 
foot-wide  construction  right- 
its  6-inch-diameter  pipeline, 
proposes  to  use  an  85  to  100- 
right-of-way  for  construction 
streams. 
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The  EA  Process 

The  National  Environment,  I  Policy 
Act  (NEPA)  requires  the  Com  nission  to 
take  into  account  the  environ  nental 
impacts  that  could  result  fron  i  an  action 
whenever  it  considers  the  issi  lance  of  a 


-  \hv  appendices  referenced  in  this 
being  printed  in  the  Federal  Register 
dVdilable  from  the  Commission's  Publ 
Branch,  room  3104.  941  North  Capitol 
Washington.  DC  20426.  or  call  (202) 
C  jipivs  of  the  appendices  were  sent 
rectr'.ving  this  notice  in  the  mail. 
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Certificate  of  Public  Convenience  and 
Necessity.  NEPA  also  requires  us  to 
discover  and  address  concerns  the 
public  may  have  about  proposals.  We 
call  this  "scoping".  The  main  goal  of  the 
scoping  process  is  to  focus  the  analysis 
in  the  EA  on  the  important 
environmental  issues.  By  this  Notice  of 
Intent,  the  Commission  requests  public 
comments  on  the  scope  of  the  issues  it 
will  address  in  the  EA.  All  comments 
received  are  taken  into  account  during 
the  preparation  of  the  EA. 

The  EA  will  discuss  impacts  that 
could  occur  as  a  result  of  the 
construction  and  operation  of  the 
proposed  project  under  these  general 
headings: 

•  Geology  and  soils; 

•  Water  resources; 

•  Vegetation  and  wildlife; 

•  Pipeline  safety; 

•  Lajid  use; 

•  Cultural  resources; 

•  Air  quality  and  noise. 

We  will  also  evaluate  possible 
alternatives  to  the  proposed  project  or 
portions  of  the  project,  and  make 
recommendations  on  how  to  lessen  or 
avoid  impacts  on  the  various  resource 
areas. 

Our  independent  analysis  of  the 
issues  will  be  in  the  EA.  Depending  on 
the  comments  received  during  the 
scoping  process,  the  EA  may  be 
published  and  mailed  to  Federal,  state, 
and  local  agencies,  public  interest 
groups,  interested  individuals,  affected 
landowners,  newspapers.  libraries,  and 
the  Commission's  official  service  list  for 
this  proceeding.  A  comment  period  will 
be  allotted  for  review  if  the  EA  is 
published.  We  will  consider  all 
comments  on  the  EA  before  we 
recommend  that  the  Commission 
approve  or  not  approve  the  project. 

Currently  Identified  Environmental 
Issues 

We  have  already  identified  several 
environmental  issues  that  we  think 
deserve  attention  based  on  a 
preliminary  review  of  the  proposed 
facilities  and  the  information  provided 
by  Riverside.  Keep  in  mind  that  this  is 
a  preliminary  list.  The  list  of  issues  will 
be  added  to,  subtracted  from,  or 
changed  based  on  your  comments  and 
our  analysis. 

The  list  of  environmental  issues: 

•  Riverside  would  recomplete  22 
existing  wells  in  Greene  and  Fayette 
Counties,  Pennsylvania:  one  observation 
well  and  21  injection/withdrawal  wells. 
These  wells  and  drilling  operations 
have  potential  groundwater  impacts. 

•  Riverside  may  affect  up  to  five 
wetlands  in  the  project  area  while 
constructing  its  pipelines. 


•  There  may  be  noise  concerns  at 
residences  surrounding  Riverside's  new 
compressor  station. 

•  There  may  be  federally  listed 
threatened  or  endangered  species  in  the 
project  area. 

•  The  Pennsylvania  State  Historic 
Preservation  Officer  indicated  there  is 
potential  cultural  resources  sites  in  the 
project  area  and  requested  a  survey. 

•  E.xisting  and  future  coal  mining 
operations  and  the  Riverside  Gas 
Storage  Field  Project  may  affect  each 
other. 

Public  Participation 

You  can  make  a  difference  by  sending 
a  letter  addressing  your  specific 
comments  or  concerns  about  the  project. 
You  should  focus  on  the  potential 
environmental  effects  of  the  proposal, 
alternatives  to  the  proposal  (including 
alternative  routes),  and  measures  to 
avoid  or  lessen  environmental  impact. 
The  more  specific  your  comments,  the 
more  useful  they  will  be. 

Please  follow  the  instructions  below 
to  ensure  that  your  comments  are 
received  and  properly  recorded: 

•  Address  your  letter  to:  Lois  Cashell, 
Secretary.  Federal  Energy  Regulatory 
Commission.  825  North  Capitol  St.  NE.. 
Washington.  DC  20426; 

•  Reference  Docket  No.  CP94-292- 
000; 

•  Send  a  copy  of  your  letter  to:  Mr. 
Steven  G.  Grape.  EA  Project  Manager, 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  St.  NE.'.  room  7312, 
Washington,  TXl  20426;  and 

•  Mail  your  comments  so  that  they 
will  be  received  in  Washington,  DC  on 
or  before  July  11,  1994. 

If  you  wish  to  receive  a  copy  of  the 
EA,  you  should  request  one  from  Mr. 
Grape  at  the  above  address. 

Becoming  an  Intervener 

In  addition  to  involvement  in  the  EA 
scoping  process,  you  may  want  to 
become  an  official  party  to  the 
proceeding  or  become  an  "intervenor". 
Among  other  things,  intervenors  have 
the  right  to  receive  copies  of  case- 
related  Commission  documents  and 
filings  by  other  interveners.  Likewise, 
each  intervenor  must  provide  copies  of 
its  filings  to  all  other  parties.  If  you 
want  to  become  an  intervenor  you  must 
file  a  .Motion  to  Intervene  according  to 
Rule  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR 
385.214)  attached  as  appendix  2. 

The  date  for  filing  timely  motions  to 
intervene  in  this  proceeding  has  passed. 
Therefore,  parties  now  seeking  to  file 
late  interventions  must  show  good 
cause,  as  required  by  Section 
385.214(b)(3).  why  this  time  limitation 


should  be  waived.  Environmental  issues 
have  been  viewed  as  good  cause  for  late 
inton-ention.  You  do  not  need 
intervenor  status  to  have  your  scoping 
comments  considered. 

Additional  Questions? 

Additional  information  about  tho 
proposed  project  is  available  from  Mr. 
Steven  G.  Grape.  EA  Project  tAaxj/^ar,  at 
(202)208-1046, 
Lois  D.  Cashell, 
Sccretaiy. 
(PR  Dor.  fl4-146.'i0  FiletJ  6-L5-fl4;  HAH  am) 
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(Docket  No.  CP94-329-000.  et  al.) 

El  Paso  Natural  Gas  Company,  et  al.; 
Natural  Gas  Certificate  Filings 

Jtnii'l,  1904. 

Take  notice  that  the  following  filings 
havf  been  made  with  the  Commission: 

1 .  El  Paso  Natural  Gas  Company 

lllocket  No.  CP94-329-00OI 

Take  notice  that  a  technical 
conference  has  been  scheduled  in  the 
above-captjoned  proceeding  for  10  a.m 
on  August  11,  1994.attheofiicesoflhe 
Federal  Energy  Regulatory  Commission, 
810  First  Street  NE.,  Washington.  DC 
20426.  The  purpose  of  the  conference  is 
to  discuss  matters  of  interest  and 
concern  relating  to  El  Paso  Natural  Gas 
Company's  (El  Paso)  proposal  to 
construct  and  operate  the  North/South 
Transfer  Project.  All  interested  parlies 
are  invited  to  attend.  For  additional 
information,  interested  parties  may  call 
Whit  Holden  at  (202)  208-1118. 

2.  Natural  Gas  Pipeline  Company  of 
America 

IDorkn  r;c  CP04-.=)77-<J0nj 

Taki!  notice  tiiat  on  June  1,  19114, 
N..ti;ral  Gas  Pipeline  Company  of 
America  (Appiirant),  701  East  22m) 
Sifwt,  Lombard,  Illinois.  6014fi.  filed  in 
Dockc;  No.  CP94-577-000  an 
appliration  pursuant  lo  SfKtinns  7(b| 
and  :(<:)  of  (he  .Natural  Gas  Act  for 
authorization  of  the  abandonniont  of 
fjH  ilities.  .ind  the  conGtruc.lion  and 
operalitin  of  new  facilities.  This 
proposal  is  p.irt  of  Applicant's  Ainariilo 
Upgrade  program,  which  bt^gan  in  1932. 
Actxirding  to  applicant  the  piirpo.se  of 
the  Amarillo  Upgrade  Program  is  lo 
incrouse  the  reliability  of  Applicant  s 
services  and  reduce  operating  costs  by 
eliminating  or  replacing  parts  of  I  he 
system  that  are  obsolete  and  requin; 
high  oijeration  and  maintenance  costs 

Specifically,  Applicant  requests 
authority  to  abandon  th«;  following: 


(1)  8.57  miles  of  the  original  24-incfa 
Amarillo  No.  1  mainline  in  Hut«Jiinson 
County,  Texas; 

(2)  One  12,000  HP  engine  at 
intermediate  Compressor  Station  196  in 
Dtoe  County,  Nebraska; 

(3)  One  12,000  HP  engine  at 
intermediate  Compressor  Station  198  in 
Marion  County,  Iowa. 

Applicant  also  seeks  autjiority  to 
«:«jnstruct  and  operate  the  fbllowing: 

(1 )  7.27  miles  of  30-inch  pipeline  lo«>p 
in  Hutchinson  Coimty.  Texas; 

(2)  3.16  miles  of  36-iDch  loop  in 
Edwards  County,  Kansas; 

(3)  10.64  miles  of  36-inch  pipeline- 
loop  in  Jefferson  County,  Nebraska; 

(4)  One  5.500  HP  compressor  at 
Compressor  Station  102  in  Bcuvor. 
County,  Oklahoma; 

(5)  One  14,500  HP  compressor  (by 
means  of  retrofitting  an  existing  12,000 
HP  engine  to  14,500)  at  ComprRs.sor 
Station  196; 

(6)  One  14,500  HP  compressor  (by 
means  of  retrofitting  an  existing  12,000 
HP  engine  to  14,500  HP  at  Compressor 
Station  198. 

The  total  cost  of  construction  is 
i;stiinated  to  be  $36,657,000. 
Abandonment  is  estimated  to  t'ost 
S998.000. 

Comment  date:  June  30,  1994,  in 
atxordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 


3.  National  Fuel  Gas  Supply 
Corporation 

llXxket  No.  CP94-5ai-<J00l 

Take  notice  that  on  June  2,  1994, 
National  Fuel  Gas  Supply  CoTparatnm 
(National),  10  Lafayette  .Squar»^  Buffalo, 
New  York  14203,  filed  in  Dnrkt-t  No. 
CP94-581-000,  an  applit.alion  pursuant 
lo  set.tion  7(b)  of  the  Natural  C-is  Act  for 
an  order  granting  permission  and 
approval  to  abandon  cerlai:. 
underground  natural  gas  storage  field 
facilities  at  two  locations  in 
Pennsylvania,  all  as  more  fully  set  forth 
in  the  application  which  is  on  file  with 
the  Commission  and  open  to  piihlU: 
inspection. 

In  its  applic  atioii.  National  proposes 
tu  abandon  Well  2314  and  its  Wtill  Line 
Q-VV2314  located  in  Njlional's  Onro.n 
Storagp  Field  in  Hickory  Tiv.vDship, 
I  orest  Coimty,  Ponusylvania.  Nulional 
states  th^t  after  the  field  w.is  luii verted 
10  gas  storage,  Well  ;d314  was  use<l  as  a 
sforagn  observaliiin  well  and  ilj.it  its 
pniscnt  condition  is  such  that  il  ;nust  lie 
reworked  or  plugged.  National  pioposi;.s 
tt)  alwjidon  Well  2314  at  an  estimaJeci 
total  cost  of  520,000. 

National  also  proposes  to  abandon 
Wells  412-P.  413-P  and  415-P,  and 
Well  Lines  S-W413,  .S-VV415.  .S-W41() 
and  S-W418,  all  located  ii»  Nalional's 


Swede  HilJ  Storage  Field  in  Hamibon 
Township,  McKean  County, 
Pennsylvania.  National  states  that  thesr 
wells  and  lines  are  located  in  a  poor 
deliverability  area  of  the  Swede  Hill 
reservoir  and  are  no  longer  being 
utilized.  National  estimates  the  total 
cost  of  this  abandonment  to  be  $75,000 

National  states  that  services  to  its 
customers  and  the  performance  of  tlios« 
storage  fields  would  not  be  dimim:-,bcd 
by  these  abandonments. 

Comment  date:  ]une  30,  1994,  in 
accordance  with  Standard  Paragniph  F 
at  the  end  of  this  notice. 

Standard  Paragraphs 


F.  Any  person  desiring  to  be  heanJ  or 
to  make  any  protest  with  referen«?e  to 
said  application  should,  on  or  before  the 
comment  date,  file  with  the  Federd 
Energy  Regulatory  Commission, 
Washington,  DC  20426,  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  08  CFR  385.214  or  385.21 1 ) 
and  the  Regidalions  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  partieK 
to  liie  proceeding.  Any  person  wishing 
to  become  a  parly  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  acrorrlan«.e  with  the  Commission's 
Rules. 

Take-  further  notice  that,  pursuant  to 
the  authority  contained  in  and  .subjw;!  ic. 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Q)mmissii)ii 
by  sections  7  and  15  of  the  Natural  dr., 
Act  and  the  Commission  s  R^ilns  of 
Practice  and  Procedtrre,  a  hearing  will 
\w  held  without  further  notice  befor»>  th.; 
("oinmi.^sion  or  its  designee  on  this 
application  if  no  motion  to  intervem;  is 
filed  within  the  time  required  hen^in.  ii 
the  (,'t)nimission  on  its  owti  i-eview  of 
the  in.itter  finds  that  3  ^rant  of  the 
ct-rtiilcafti  andAjr  permission  .md 
.ipprov;il  for  the  proposed  abandonmci^I 
iire  rt^qtiired  by  the  ptib'ic  t;onveni"ni:«' 
and  n«\:cssify.  If  a  motion  for  Jesve  to 
intervene  is  timely  filed,  or  if  the 
( -omniission  on  its  own  motion  i.)elie;v-?s 
that  a  formal  hearing  is  required,  fi.rthi-r 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provirli'd 
for,  unless  otherwise  advi.sed,  if  will  lx> 
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cip.necessar>'  for  applicant  ija  appear  or        [Docket  No.  RP94-15O-000] 
be  represented  at  the  head 
Lois  D.  Cashell. 


:iec.-etary. 

[FR  I>.<c.  94-14649  Filed  6- 1 5 

WLLING  CODE  6717-01-P 


'[Docket  No.  RP94-284-000] 


cn 


Algonquin  Gas  Transmiss 

Co.-npany;  Proposed  Charjges  w  FERC 

Gas  Tariff 


]\:i.'.-  10,  1994. 

Take  notice  that  on  |une 
Algonquin  Gas  Transniissiiln 
{Algonquin)  tendered  for  fi 
its  FERC  Gas  Tariff.  Fourthfeevised 
Volume  No.  1.  the  followin 
tariff  sheet,  with  an  effecti\f; 
1.  1994: 

First  Revised  Sheet  No.  97A 


cop  les 


Algonquin  states  that  the 
this  filing  is  to  provide  for 
of  certain  transition  costs 
with  upstream  capacity 
Algonquin.  Specifically 
seeks  to  recover  gas  supply 
costs  billed  to  Algonquin  b 
Eastern  Transmission  Corpi  i 
(Te.xas  Eastern).  Algonquin 
the  Commission  waive  §  15 
Commission's  regulations  t 
that  may  be  necessary  to  pi 
sheet  into  effect  as  requeste  J 

Algonquin  states  that 
filing  were  mailed  to  all  cu! 
.Algonquin  and  interested  s 
commissions. 

Any  person  desiring  to  b( 
protest  said  filing  should  fi 
to  intervene  or  protest  with 
Energy  Regulatory  Commi 
North  Capitol  Street,  NE.. 
DC  20426,  in  accordance  w 
§§385.214  and  385.211  of 
Commission's  Rules  of 
Procedure,  18  CFR  385.214 

1993.  All  such  motions  or 
should  be  filed  on  or  before 

1994.  Protests  will  be  consi 
Commission  in  determining 
appropriate  action  to  be  tak 
not  serve  to  make  protestan 
the  proceeding.  Any  person 
becoming  a  party  must  file 
intervene.  Copies  of  this 
file  with  the  Commission 
available  for  public  inspect 
public  reference  room. 
Lois  D.  Cashell, 
Strretary. 
IFR  Doc.  94-14602  Filed 


eiLUNG  CODE  6717-01-M 


ANR  Pipeline  Company;  Technical 
Conference 


-14,  8:4'i  -ir.! 


1994, 
Company 
ing  as  part  of 


revised 
?  dat?  of  |ulv 


purpose  of 
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Texas 
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requests  that 
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ce  the  tariff 


of  this 
turners  of 
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heard  or  to 
!  a  motion 
the  Federal 
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V'ashington. 

th 
t  le 
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June  17, 
lered  by  the 
the 

n  but  will 

s  parties  to 

wishing  to 

motion  to 

are  on 

are 

in  the 


fill  ng 
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on 


6-l.S-  W:  8:45  ami 


Juiit'  10.  1994. 

In  the  Commission's  order  issued  on 
March  30.  1994.  in  the  above-cdptioned 
proceeding,  the  Commission  held  that 
the  filing  raises  issues  for  which  a 
technical  conference  is  to  be  comened. 
The  conference  to  address  the  issues  has 
been  scheduled  for  Thursday,  Jidy  7, 
lt94,  at  1:30  p.m.  in  a  room  to  be 
designated  at  the  Offices  of  the  Federal 
Energy  Regulatory  Commission,  810 
First  Street,  NE..  Washington.  DC  20426 

All  interested  persons  and  staff  are 
permitted  to  attend. 
Lois  D.  Cashell. 
Secretary: 
(FR  Doc.  94-14603  Filed  6-15-94:  B  45  iiml 

BILLING  CODE  6717-01-*! 

[Docket  No.  RP94-221-000] 

ANR  Pipeline  Company;  Tecf^nical 
Conference 

lune  10.  1994. 

In  the  Commission's  order  issued  on 
May  26, 1994,  in  the  above-captioned 
proceeding,  the  Commission  held  that 
the  filing  raises  issues  for  which  a 
technical  conference  is  to  be  convened. 
The  conference  to  address  the  issues  has 
been  scheduled  for  Thursday.  July  7. 
1994,  at  9:30  a.m.  in  a  room  to  be 
designated  at  the  offices  of  the  Federal 
Energy  Regulatory  Commission.  810 
First  Street.  NE.  Washington,  DC  20426 

All  interested  persons  and  staff  are 
permitted  to  attend. 
Lois  D.  Cashell, 
Secretary- 
(FR  Doc.  94-14604  Filed  6-15-94:  8:45  ami 

BILUNG  CODE  6717-01-M 


[Project  No.  11303-000  Pennsylvania] 

Beltzville  Hydro  Associates;  Surrender 
of  Preliminary  Permit 

lune  10.  1994. 

Take  notice  that  Beltzville  Hydro 
Associates,  permittee  for  the  Beltzville 
Project  No.  11303,  located  on  the 
Pohopoco  Creek,  Carbon  County. 
Pennsylvania,  has  requested  that  its 
preliminary  permit  be  terminated.  The 
preliminary  permit  was  issued  on 
October  13.  1992,  and  would  have 
expired  on  September  30. 1995.  The 
permittee  states  that  the  project  would 
be  economically  infeasible. 

The  permittee  filed  the  request  on 
June  7,  1994,  and  the  preliminarj- 
permit  for  Project  No.  11303  shall 


remain  in  effect  through  the  thirtieth 

day  after  issuance  of  this  notice  unless 

thfit  day  is  a  Saturday,  Sunday  or 

holiday  as  described  in  18  CFR 

385.2007,  in  which  case  the  perniit  shall 

remain  in  effect  through  the  first 

business  day  following  that  day.  New 

applications  involving  this  project  site, 

to  the  extent  provided  for  under  18  CFR 

part  4,  may  be  filed  on  the  next  business 

d.-y. 

Lois  D.  Cashell. 

Secretary. 

(FR  Doc.  94-14B01  Filed  6-15-94:  8.45  am) 

SILLING  CODE  6717-01-M 

[Docket  No.  ER-1 31 9-000] 

Delmarva  Power  &  Light  Co.;  Notice  of 
Filing 

lune  10.  1994. 

Take  notice  that  on  May  16,  1994 
Delmarva  Power  &  Light  Company 
(Delmarva)  tendered  for  filing  a  rate 
schedule  providing  for  Partial 
Requirements  Service  to  Old  Dominion 
Electric  Cooperative  (ODEC).  Delmarva 
states  that  the  rate  schedule  is  being 
filed  to  accommodate  ODEC's 
termination  of  full  requirements  service 
and  its  purchase  of  a  portion  of  its 
capacity  and  energy  from  Public  Sea-ice 
Electric  and  Gas  Company  (PSE&G). 
Delmarva  states  that,  consistent  with  the 
Settlement  Agreement  with  ODEC  in 
Docket  No.  ER93-96-000,  the  non-fuel 
revenues  under  the  Partial 
Requirements  rate  schedule  are  no 
greater  than  the  non-fuel  revenues 
under  the  superseded  Full 
Requirements  rate  schedules. 

Delmar\'a  requests  that  the  Partial 
Requirements  rates  become  effective  on 
July  15,  1994  and  suspended  until 
January  1,  1995,  when  ODEC  is 
scheduled  to  begin  purchasing  power 
and  energy  from  PSE&G, 

Delmarva  states  that  a  copy  of  the 
filing  has  been  posted  as  required  by  the 
Commission's  regulations,  and  a  copy 
has  been  mailed  to  each  of  the 
customers  affected  by  the  proposed 
changes  and  to  the  Public  Service 
Commissions  of  the  States  of  Delaware 
and  Maryland  and  the  Virginia  State 
Corporation  Commission. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street.  NE.,  Washington. 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
June  20, 1994.  Protests  will  be 
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considerpd  1^  the  Commission  in 
determining  the  appropriate  action  to  bf 
taken,  biit  will  not  SRne  to  make 
pnjt*>stants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
mu.st  file  a  motion  to  intervene.  Copies 
of  this  fiHng  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  O.  Cashnil, 
StrTftiiry. 
ih'K  Doi-,  04-14651  Filed  6-l.'>-<K,  HAh  i.r-.il 

BILLING  CODE  67T7-01-M 


of  this  filing  are  on  fi?p  and  available  for 

public  inspi-ction. 

Lois  D.  Cashell, 

SHrn;tary. 

|FR  Dor..  94-14605  Fiii-rf  (v-i5-r»4:  nj^  f,;p[ 

BtLUNG  CODE  67t7-«1-M 


[Docket  No.  RP94-283-000] 

Gas  Research  Institute;  Annual 
Application 


[Docket  No.  GT94-6O-00O] 

Ess?  Tennessee  Netura:  Gas  Company; 
Fifing  of  Refund  Report 

|:;'U-  II),  1!«)4. 

Take  notice  that  on  June  7.  T.I'M  Fast 
Temfssee  Natural  Gas  Company  (East 
Tennessee)  filod  its  report  of  rof'u.-.tis 
refliMting  refunds  to  jurisdictional 
••'.(.•■rjmers.  Fast  Tennessee  states  t.haf 
the  purpose  of  thnse  refunds  was  to  flow 
fh.-cuph  to  itF  jurisdictional  cii.stmnrrs 
rj'fi.T.rls  received  from  its  former 
upstream  supplier,  Tenncs.we  Cas 
F'ipf 'ine  Company  (TennessHi).  Ejisf 
Tonne«kser  received  on  June  3,  im-i 
from  Tennessee  a  refund  of  aniounis 
paici  under  its  former  C;i>- 1  am}  SS 
cor!lr.-».cts  with  Tennessee.  Tennnssci' 
effoc.t?i3tcd  rherefund-pursL'ant  to 
A.-ljt.|p  1  f)f  the  Stipulation  and 
Agr»-.-ment  (Stipulation)  Hied  oi.  }mk  2, 
UMi3,  as  approved  by  the  Federal  Fnergy 
Kcf;^i»!atorj'  admission's  (Ccmnussion' 
or  FERC)  crdor  issued  on  April  5.  Ifl04 
in  Dr.cket  No  RP'Jl-203  et  al. 

Chi  June  3.  1994,  East  Tcnnesstu;  states 
that  it  f  oninr-.vckO  disbursement  of  the 
rf^funds  to  its  junsdict-rjiial  cusiunicrs 
ti.laling  $8  233.226. 

East  Tennessee  states  that  copn^s  of 
th<^  fihnji  have  been  mailed  to  all 
afferted  (  usiomers  and  stafo  rpgul.itory 
I  omiiiissirjus. 

Any  pf. r>on  de.sirir.g  to  b«;  ht  an!  or'to 
niiik."  ;.:. ,  prole.v.  with  .'cferenc  f  to  said 
filing  shou'd  Ulf.  a  petition  lo  iiiicrvfrn^ 
n.r  protest  with  the  Federal  Enorgy 
HfgulatD.r)  Cjimmission,  82.5  Nnrlh 
Capitol  .Street,  iNE.,  Washington,  IX: 
2042!>.  in  accordance  with  .sfctions  21 1 
and  214  uf  ihe  Oimniis.sion's  Rules  of 
Prai  l;ce  and  Procedure,  18  CFR  .38."j.2J  1 
and  3H.S.214  All  such  peJitifjns  or 
protests  should  rje  filed  on  or  bclor»' 
June  17,  19f>4.  Protests  will  be 
considered  by  the  Commi.ssion  in 
determining  the  appropriate  action  to  b. 
taken,  but  will  not  .serve  to  make 
protestants  parties  to  this  pro«»eding. 
Any  person  wishing  to  become  n  parly 
must  file  a  petition  fi>  inlerven*?.  Copies 


lunc  10,  1!)«-} 

Take  notice  thai  on  June  8.  )f)«M,  (^as 
Re.searrh  Institute  (GRJ)  filed  an 
application  requesting  advance  approval 
of  its  1995-1999  Five- Year  Research. 
l>ve!opment  and  Demonstration 
(KD&D)  Plan,  1995-1 99()  RD»D 
Program,  and  the  hinding  of  its  R&D 
af  tivities  for  1995.  pursuant  lu  the 
Natural  Gas  .^ct  and  the  Commission's 
Regulations,  particularly  18  CFR 
154.38(dJ(.-j). 

In  its  applicaljon.  (;RI  proposes  !.j 
Jncn^ase  ils  contract  obligations  lo 
S210.4  million  in  1995,  an  increase  of 
4.3%  over  the  authorized  1994 
obligu'.ions  budget.  GRi  sw-ks  to  colleM 
$191,688,000  Ihrougl)  juri.sdictional 
ratL-s  and  charges  during  the  twelve 
mrmths  ending  Decembei  31,  1995.  This 
$191.7  million,  plus  additional  funds 
collecled  on  intrastate  fr3nsa»;t!onb,  v/i)] 
proviife  the  ntM:essar\  ta.sh  to  iund  the 
1995,  KD&D  program.' 

(iR!  proposes  to  fur.d  the  fi.-st  \car  of 
Ihe  199';-19y6  R&D  prog--an.  through 
the  h;!!owing  surtJiarges:  (l)  A  <!c!nand/ 
re.serva!ion  sun  harv-p  on  iwo-p.trt  raJe.s 
«jf  21.8  cenfs/Dth  mo.  for  •■hi:4b  load 
fi-ctor  customers";  (2)  r.  donand/ 
resnrvntion  surcharge  t,r.  two-part  r;:-!es 
<)!  13  4  cents/Dih-Hio.  for  "low  load 
friclor  customers";  (3)  a  vulunietric 
commothty/usage  surcharge  of  O.a.i 
cents  for  firm  services  involving  ;wo- 
parl  rates,  and  forone-p.irt  internipiible 
rates;  (4)  a  special  ■siiiail  i  u.sloiner" 
SiireJiarge  of  2.0  cents/Dth;  and  (.5)  a 
surcharge  of  1.57  cents/D!!.-;:;.,.  ^m  tm-' 
par!   Cnn  servic:e  outside  tl;i    •-  >,i;.!l 
custoiucr"  class  GRJ  .isserts  iha;  ihc-se 
sun  ha.i-ges  comply  vvitii  the 
Commission's  .Mari;h  22.  1993  "OrtU  r 
«»n  Con!!,'sted  .Settlement"  aj.provin;^, 
xviihout  modifii  ation.  the  ".StipulatifiD 
and  .Agreement  com:(;rning  Po.vt- 199.1 
fiRI  Funding  Mechanism  ". 

The  Commi.ssion  .Staff  will  analvzc 
C-Rl's  application  ;ind  prepare  a 
(A)mini.ssion  Staff  Report.  This  .Staff 
Report  will  be  serve*]  on  all  parties  and 
filed  with  the  f:(mimission  as  a  public 
document  by  July  28,  1994.  Conuuenls 
on  the  .Staff  Report  and  GRI's 
application  by  all  p.nrties,  (•xci-pt  (;RF, 
must  be  filed  with  the  Commi.ssion  on 


or  before  August  12,  1994.  GRI's  rt;ply 
comments  must  be  Hied  on  or  before 
August  26.  1994. 

Any  person  desiring  to  br«  he^rtl  or  tu 
protest  GRr.i  applicstion.  exa?pt  for  GRI 
members  and  state  regulatory 
com.missions,  who  are  automatically 
permitted  to  participate  in  the  instant 
proceedings  as  intervenors.  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commis.vion 
825  North  Capitol  Street.  NE., 
Washington.  DC  20426.  in  accord.uir.' 
with  the  Commission's  Rules  and 
Regulations.  All  such  motions  or 
protesis  should  be  filed  on  or  befrire 
June  24,  1994.  All  comments  and 
protests  will  be  considered  by  tin; 
Cfiinmission  in  deiermining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
this  proceeding.  Any  person  wishir^g  ft) 
become  a  party,  other  than  a  GRI 
member  or  a  st.jte  regulatory 
commission,  must  file  a  motion  U, 
infen  ene.  Copies  of  this  filing  an-  o». 
file  with  the  Ci>inmission  and  are 
available  for  public  inspection  in  thr- 
public  referrrce  room. 
Lois  D.  CashKll.  ^ 

Sfcii'tfiiv. 
IFK  riiji    ?K-)-;ii(H,  Ki/ed(>-i!>-'j4,«,sS..ni| 

BILLING  CODE  e717-01-M 


[Dockei  No.  GT94-4(V-000) 

Transcontinental  Gas  Pipe  Line 
Corporation;  Refund  Report 


i;j!n   10   1994 

Take  notiu-  that  on  M.iy  4,  VIUA 
Tran.scontine.-ital  f;as  Pipe  Line 
Corpiir.slion  (Transco)  tendered  f.n 
hiiiig  with  the  Federal  Energy 
Regu!.<l(jrv  C«imm?ssion  (Coinmissioij);, 
Refund  Report  shov^  i.^g  ,-.'  refund 
received  fr')m  Penn-'Vork  Energy 
Corporation  (Penn-York)  and  flowed 
through  to  itsL.SS  custoniers  in 
arxiwdym*.  with  s«intion  4  of  Trai:s(  i,  •■ 
Rate  .Schedule  L.SS.  The  n-port  stales 
that  on  April  29.  1994.  Transi:o 
refunded  .$65.83.5.04.  imluding  .*4i-2.«r) 
ill  imeiest.  diie  jls  L.SS  cuslonietv  lur  ih« 
period  Dcf.cmber  1,  1992  through 
NovemU'r  30.  1993.  The  rrport 
summarizes Tiansco's  «:on!puta'ti.i'  i.l 
the  refurid  pursuant  to  the  rerpiiM-iiiiriil- 
of  Subsection  17.1fcjoi  Pcnn-Yorks 
FERC;  Cms  Tariff,  Third  Revised  Volc;).t 
No.  1  dated  Dm.euiber  1.  1992  m  i}<».it! 
No.  RP91-(i8-017. 

Any  pers(m  ii(;siricg  Jo  Ix;  be.ird  .i;  in 
protest  sidd  filing  should  file  a  moiioi, 
to  intj.-rvene  or  a  priitest  with  the 
Federal  Energy  R(?gula;ory  OinoijissiuM 
825  .North  Qipitol  .Street.  NE., 
Washington.  IX."  20426,  in  acf  (>r«f;.:)i  < 
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P  acti 

.21 


(  COI  SI 


nng 


I  protest  ints 


with  rules  211  and  214  o 
Commission's  Rules  of 
Proceijure  (18  CFR  385 
385.214).  All  such  motioiis 
should  be  filed  on  or  before 
1994.  Protests  will  be 
Commission  in  determi 
appropriate  action  to  be 
not  serve  to  make 
the  proceeding.  Any  perspn 
become  a  party  must  file 
inter\ene.  Copies  of  this 
file  with  the  Commission! and 
available  for  public  ins 
Lois  D.  Cashell, 
St'cretary: 

IFK  Doc.  94-14607  Filed 
eU-LING  CODE  671 7-01 -M 


(Docket  No.  GT94-4M)00] 

Transcontinental  Gas  Piie  Line 
Corporation;  Refund  Report 


Federal  Register  /  Vol.  59.  No.  115  /  Thursday.  ]une  Ifi, 


1994   /  X'otice.s 


the 

ice  and 
1  and 
or  protests 
June  17, 
dered  by  the 
the 
t^ken.  but  will 
parties  to 
wishing  to 
I  motion  to 
lling  are  on 
arp 
ion. 


spt  ct 


6-  5-f|4;  8:4'i  am! 


(i: 


June  10,  1994. 

Take  notice  that  on  Ma 
Transcontinental  Gas  Pip ) 
Corporation  (Transco) 
filing  with  the  Federal 
Regulatory  Commission 
Refund  Report  showing  a 
received  from  Penn-York 
Corporation  (Penn-York) 
through  to  its  SS-2 
accordance  with  section  1 
Rate  Schedule  SS-2.  The 
that  on  April  29, 1994, 
refunded  $144,130.54.  in 
$1,011.65  in  interest,  due 
customers  for  the  period 
1992  through  November 
report  summarizes  Transdo 
computation  of  the  refunt 
the  requirements  of  Suba 
of  Penn-York 's  FERC  Gas 
Revised  Volume  No.  1 
1. 1992  in  Docket  No. 


4.  1994. 
Line 
teiJdered  for 

Energy 


ommission)  a 
refund 


i  ind  flowed 
custoijiers  in 

of  Transco's 
•eport  states 
Tr  msco 
eluding 
its  SS-2 
I  (ecember  1 , 
30. 1993.  The 


dal^ 


)e  heard  or  to 
lie  a  motion 


Any  person  desiring  to 
protest  said  filing  should 
to  intervene  or  a  protest  v\  ith  the 
Federal  Energy  Regulator)  Commission. 
825  North  Capitol  Street,'  4E.. 
Washington,  DC  20426,  in  accordance 
with  rules  211  and  214  of  the 
Commission's  Rules  of  Pn  ctice  and 
Procedure  (18  CFR  385.21 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  befo)  e  June  17. 
1994.  Protests  will  be  con:  idcred  by  the 
Commission  in  determinii 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protesta  [its  parties  to 
the  proceedirig.  Any  perse  n  wishing  to 
become  a  party  must  file  a  motion  to 
jnter\ene.  Copies  of  this  fi  ling  are  on 


pursuant  to 
:tion  17.1(c) 
Tariff,  Third 
December 
RPgll-68-017. 


file  with  the  Commission  and  arc 

available  for  public  inspection. 

Lois  D.  Cashell, 

Secretary: 

(FR  Doc.  94-14608  Filed  6-15-94;  8:45  ami 

BILLING  CODE  6717-01-M 

[Docket  No.  RP94-285-000] 

Williston  Basin  Interstate  Pipeline 
Company;  Tariff  Revisions 

lune  10.  1994. 

Take  notice  that  on  June  6. 1994. 
Williston  Basin  Interstate  Pipeline 
Company  (Williston  Basin),  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff. 
Second  Revised  Volume  No.  1 ,  the 
following  revised  tariff  sheets: 

First  Revised  Sheet  No.  249 
Second  Revised  Sheet  No.  250 
Original  Sheet  No.  250A 

Based  on  its  experience  since 
implementing  Order  No.  636  on  its 
pipeline  system,  Williston  Basin  is 
submitting  the  above  tariff  sheets  which 
reflect  revised  language  relaxing  the 
tolerance  levels  for  its  variance 
penalties. 

Williston  Basin  respectfully  requests 
that  the  above  tariff  sheets  be  made 
effective  July  1,  1994. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE.,  Washington. 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
June  17. 1994.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
to  the  proceeding  must  file  a  motion  to 
intervene.  Copies  of  the  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Lois  D.  Cashell, 
Secretary: 

(FR  Doc.  94-14609  Filed  6-15-94:  8  45  ami 
BILLING  CODE  6717-01-M 

[Docket  No.  QF94-1 1 2-000] 

Yale  University;  Application  for 
Commission  Certification  of  Qualifying 
Status  of  a  Cogeneratlon  Facility 

lune  10.  1994. 

On  June  2, 1994,  Yale  University 
(Applicant),  of  20  Ashmun  Street,  New 
Haven,  Connecticut  06520-8297, 


submitted  for  filing  an  application  for 
certification  of  a  facility  as  a  qualifying 
cogeneration  facility  pursuemt  to 
§  292.207  of  the  Conunission's 
Regulations.  No  determination  has  been 
made  that  the  submittal  constitutes  a 
complete  filing. 

According  to  the  applicant,  the 
topping-cycle  cogeneration  facility  will 
be  located  on  the  campus  of  Yale 
University  in  New  Haven.  Connecticut, 
and  will  consist  of  3  combustion  turbine 
generators  and  heat  recover}'  boilers,  5 
diesel  generators  and  boilers.  Steam 
recovered  from  the  facility  will  be  used 
in  the  campus.  The  primary  energy 
source  will  be  natural  gas.  The 
ma.ximum  net  electric  power  production 
capacity  of  the  facility  will  be 
approximately  21  MW.  Installation  of 
the  facility  began  in  July  1.  1993. 

Any  person  desiring  to  be  heard  or 
objecting  to  the  granting  of  qualifying 
status  should  file  a  motion  to  intervene 
or  protest  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street,  NE..  Washington,  fX: 
20426,  in  accordance  with  rules  211  and 
214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  must  be  filed  within 
30  days  after  the  date  of  publication  of 
this  notice  in  the  Federal  Register  and 
must  be  served  on  the  applicant. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection. 
Lois  D.  Cashell, 
Secretary: 
IFR  Doc.  94-14600  Filed  6-15-94:  8:45  am] 

BILLING  CODE  6717-01-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL  5000-«] 

Notice  and  Open  Meeting  of  the 
Negotiated  Rulemaking  Advisory 
Committee  for  Small  Nonroad  Engine 
Regulations 

agency:  Environmental  Protection 

Agency. 

action:  FACA  Committee  Meeting- 
Negotiated  Rulemaking  on  Small 
Nonroad  Engine  Regulations. 

SUMMARY:  As  required  by  section  9(a)(2) 
of  the  Federal  Advisor}-  Committee  Act 
(Pub.  L.  92-463),  EPA  is  giving  notice  of 
the  ne.xt  meeting  of  the  Advisory 


Committee  to  negotiate  a  rule  to  reduce 
air  emissions  from  small  nonroad 
engines.  The  meeting  is  open  to  the 
public  without  advance  registration. 
Agenda  items  for  the  meeting  include 
reports  from  the  3  task  groups  and 
discu.ssions  of  engine  classification,  air 
toxics  data,  and  the  small  engine 
industry,  and  review  of  a  draft  "single 
text  "  strawman. 

DATES:  The  committee  will  meet  on  July 
26,  1994,  from  11  am.  to  6  p.m..  and  on 
July  27,  1994,  from  8  a.m.  to  4  p.m. 
ADDRESSES:  The  location  of  the  meeting 
will  be  the  .South  Wing  Conference 
Center.  Kentucky  Fair  and  Exposition 
Center,  937  Phillips  Lane,  Louisville 
KY,  40209.  (502)  367-5000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Persons  needing  further  information  on 
the  substantive  matters  of  the  rule 
should  contact  Betsy  MtCabe.  National 
Vehicle  and  Fuel  Emissions  Laboratory, 
2565  Plymouth  Rd.,  Ann  Arbor, 
Michigan  48105,  (313)  668-4344. 
Persons  needing  further  information  on 
committee  procedural  matters  should 
call  Deborah  Dalton,  Consensus  and 
Dispute  Resolution  Program. 
Environmental  Protection  Agency,  401 
M  Street  SW.  Washineton,  DC  20460 
(202)  260-5495,  or  the  Committee's 
facilitator's.  Lucy  Moore  or  John  Folk- 
Williams.  Western  Network.  616  Don 
Caspar,  Santa  Fe.  New  Mexico.  87501 
(505) 982-9805. 

Dated:  June  13.  1904. 
Deborah  Dailon, 
Designated  Federal  Official . 
IFR  Doc.  94-14670  Filed  6-1.5-94;  8:45  ami 

BILLING  CODE  65eO-60-M 
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(FRL-6000-4) 

Risk  Assessment  and  Management 
Commission 

ACTION:  Notice  of  open  meetings. 


Pursuant  to  the  Federal  Advisory 
Committee  Act,  Public  Law  92-463, 
notice  is  hereby  given  that  the  Risk 
Assessment  and  Management 
Commission,  established  as  a 
Presidential  Advisor}'  Committee  under 
section  303  of  the  Clean  Air  Act 
Amendments  of  1990,  will  meet  on  the 
following  dates:  June  30;  July  29; 
September  9.  1994.  The  June  30  and  July 
29  meetings  will  be  held  at  the  Hyatt 
Regency  Hotel  at  400  New  Jersey" 
Avenue,  Washington,  DC  20001.  For  the 
September  9  meeting  location,  please 
call  Joanna  Foellmer,  202-260-5881. 
The  meetings  are  open  at  the  public, 
and  will  begin  at  9  a.m.  and  end  no  later 
than  5:30  p.m.  Seating  at  the  meeting 
will  be  on  a  first  come  basis. 


Background 

The  I^sk  Assessment  and 
Management  Commission  held  its  first 
meeting  on  May  16,  1994  (Federal 
Register  59/FR22615/Vol.  59.  No  83 
May  2,  1994.)  The  Commission  was 
established  by  Congress  to  make  a  fu!l 
investigation  of  the  policy  implications 
and  appropriate  uses  of  risk  assesfrnient 
and  risk  management  in  regulatory 
programs  under  various  Federal  laws  to 
prevent  cancer  and  other  chronic 
human  health  effects  which  may  result 
from  exposure  to  hazardous  substances 

It  is  expected  that  the  Commission 
members  will  review  and  discuss  the 
National  Academy  of  Sciences/National 
Research  Council/Committee  on  Risk 
Assessment  of  Hazardous  Air  Pollutants 
report  entitled  Science  and  Judgment  in 
Risk  Assessment  (1994)  during  the  next 
three  meetings.  If  you  would  like  a  copy 
of  this  document,  please  w  rite  to  Dr 
James  Reisa  at  the  National  Academy  of 
Sciences.  2101  Constitution  Avenue. 
NW.,  Washington,  DC  20007.  The 
Commission  will  address  its  scope  of 
work,  its  relevance  to  various  agencies 
and  statutes,  and  various  organizational 
matters. 

For  information  about  the 
Commission  and  copies  of  the  agenda, 
please  call  Joanna  Foellmer  at  202-260- 
5881. 

Diiled:  June  9,  1994. 
Mary  D.  Nichols. 

Assistance  Administrator.  Office  of  .■Mr  and 
Hodiation. 

IFR  Doc.  94-14671  Filed  6-1.5-94.  HAS  i.rr.] 

BILLING  CODE  6S60-S0-M 


{FRL^999-7] 

Notice  Of  a  Final  List  of  Water  Quality 
Limited  Waterbodies  in  the  State  of 
Minnesota 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Notice  of  a  final  Clean  Water 
Act  section  303(d)  list  for  the  State  of 
Minnesota. 


SUMMARY:  The  purpose  of  this  notice  is 
10  announce  the  United  States 
Environmental  Protection  Agency's 
(USEPA)  final  decision  with  respect  to 
the  list  required  of  the  State  of 
Minnesota,  under  section  303(d)  of  the 
Clean  Water  Act  (CWA).  On  December 
8,  1993.  the  USEPA  published  (58  FR 
64584)  a  proposed  list  of  waterbodies. 
subsequent  to  its  disapproval,  on 
August  9,  1993,  of  portions  of  the  list 
prepared  by  the  State  of  Minnesota.  A 
total  of  72  waterbodies  have  been 
identified  as  appropriate  waterbodies 
for  the  development  of  total  maximum 


daily  loads  (TMDLs),  pursjar.i  u, 
section  303(d),  40  CFR  part  130.  ^y.,'. 
USEP,^  guidance,  as  resources  f«r-.-:r.j.  ' 
An  additional  number  of  wale/L.rrj.r-^ 
have  been  identified,  for  which 
implementation  of  a  TMDL  w,l)  bf- 
dependent  on  a  variety  of  evejjts  c : 
actions  outside  the  control  of  ihr-  Sv.:h 
nf  Minnesota.  Copies  of  the  lists  n.i>\  !.< 
obtained  at  the  address  provided  m  rh.* 
addresses  section. 

ADDRESSES:  Persons  wishing  lo  vt'.a.n  a 
copy  of  the  lists  may  do  so  b\  ccn:«e  Ji;-.r 
Mr.  Robert  F.  Pepin,  U.S.  Enviro.-^m.  nv.l 
Protection  Agencv,  Region  5.  W&jrr 
Division.  77  West  Jackson  Bonhvajii. 
Chicago.  Illinois  60604,  telephone  13 )2) 
886-1505;  or  Mr.  Greg  Gross.  Division  .,f 
Wafer  Quality,  Minnesota  Pollution 
Control  Agency.  520  Lafayette  Ro^ri.  .V| 
Paul.  Minnesota  55155,  telephor.t  ;m2) 
296-7213 

FOR  FURTHER  INFORMATION  CONTACT:  M: 
Robert  F.  Pepin  or  Mr.  Greg  Cross  ol  :h«- 
above  addresses  or  telephone  ni>mb«  :s 
SUPPLEMENTARY  INFORMATION:  Section 
303(d)  of  the  CWA  requires  that  the 
States  identify  lists  of  waterbodie*  for 
which  TMDL  development  is 
appropriate.  Further,  section  303(d) 
requires  that  the  lists  developed  by  ihr 
.States  be  submitted  to  the  USEPA  for 
review  and  approval  or  disapproval  To 
the  extent  that  the  USEPA  disapproves 
a  .State  submittal,  section  303(d)  of  the 
CWA  requires  that  the  USEPA  develop 
and  publish  the  list.  The  USEPA  mu<l 
also  assure  that  public  participation  in 
the  formulation  of  a  list  of  waterbodies 
is  consistent  with  40  CFR  part  25.  and 
may  publicly  notice  a  State  sub.-mtinl  frtr 
that  purpose  as  well. 

The  State  of  Minnesota  had  prepc.rf-d 
several  lists  for  the  USEPA  review.  c-r,d 
had  submitted  and  subsequenlly 
withdrawn  several  of  these.  On  Jul}  b 
1993.  the  USEPA  received  from 
Minnesota,  a  proposed  list,  which 
contained  some,  but  not  all  of  the 
waterbodies  which  the  USEPA  bf  )i»=vt-d 
should  be  included  on  the  list 
applicable  to  the  State  of  Minneiota.  As 
a  result,  the  USEPA  issued,  on  August 
9,  1993,  a  partial  approval  of  the  list 
submitted  by  the  State,  approving  the 
list  to  the  extent  that  it  did  include 
waterbodies  which  were  appropriately 
included  on  the  list,  but  disapproving 
the  submission  in  that  it  did  not  incJude 
all  wate.'bodies  which  would  be  s.;b(e<  I 
to  the  requirements  of  section  303(d) 
Subsequently.  USEPA  developed  a 
list  of  additional  waterbodies  which  st 
believed  were  subject  to  the 
requirements  of  section  303(d).  and 
published  a  notice  to  that  effect  on 
December  8.  1993  (58  FR  64584).  The 
USEPA  received  written  comments  from 
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four  commenters.  includinlg  the 
Minnesota  Pollution  Contt  si  Agency 
(MPCA).  These  comments  ire  available 
for  public  inspection  at  th<  address 
listed  above. 


hi  s 


upon 


re.' 


(A)  Responses  to  Commen  s 

In  making  its  final 
USEPA  has  carefully 
comments  received,  and 
lists  accordingly.  In  particii 
have  been  made  based 
folio  IV  ing. 

(1)  The  MPCA  commented 
stream  segments  were  not 
the  proposed  list,  and  shoijld 
included. 

In  alternate  years,  the 
Minnesota,  pursuant  to  sec  t 
the  CVVA,  provides  a  repor 
on  the  health  of  waters  wit  lin 
In  its  1992  report,  Minnesota 
identified  the  23  stream 
question,  as  impaired,  how^ 
USEPA  had  not  included 
segments  on  its  proposed 
the  data  to  be  old  and 
unreliable.  Upon  further 
however,  it  is  apparent  thai 
segments  are  contiguous  w 
waterbodies  included  upor 
USEPA 's  proposed  list,  anc 
other  waterbodies  are  sche( 
TMDL  development  within 
years.  As  MPCA  intends  to 
these  TMDLs  for  the  whole 
the  MPCA  beheves  that  the 
the  USEPA  had  originally 
exclude  should  also  be 
USEPA  agrees. 

(2)  The  MPCA  comment 
segments  that  were  identi 
USEPA  in  the  proposed  list 
be  included  because  the 
support  listing  does  not  ref 
conditions. 

The  information  provide< 
commenter  Indicates  that  o 
segments,  remedial  actions 
taken  on  51  segments.  In 
exceedences  of  water  quali 
were  infrequent  for  five  of 
segments,  and  did  not  suppbrt 
conclusion  that  the  waterbqd 
impaired.  Finally,  the  im 
determination  for  nine 
based  on  data  that  were 
1 0  years  of  age.  and  was  nol 
be  indicative  of  current  conpiti 
USEPA  agrees  that  these  w 
should  not  be  listed  pursua  it 
303(d). 

(3)  The  MPCA  commente^l 
waterbodies  that  were 
proposed  list  should  not  be 
because  the  stated 
ubiquitous  metals,  for  whic 
pvidence.  based  upon  biolo; ; 
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consifiered  all 
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sampling,  that  designated  uses  are 
impaired. 

For  each  of  these  waterbodies.  the 
MPC.\  provided  documentation  that  the 
impairments  described  were  based  upon 
one  or  more  of  the  following:  Rare 
excursions  of  the  water  quality 
standards;  ambient  levels  of  the  various 
constituents  higher  than  expected  for 
the  ecoregion,  but  no  water  quality 
standards  exceedences  measured;  or 
misinterpretation  by  the  USEPA  of  the 
data  provided  in  the  305(b)  report.  The 
USEPA  agrees  with  the  MPCA  that 
cause  does  not  exist  for  listing  these 
waterbodies. 

(4)  The  MPCA  commented  that 
approximately  245  segments  of 
waterbodies  which  were  included  on 
the  proposed  USEPA  list,  should  be 
excluded  for  a  variety  of  reasons. 

All  of  the  identified  segments  are 
segments  which  were  listed  because  of 
the  presence  of  a  fish  consumption 
advisory  for  mercury  or  polychlorinated 
biphenyls  (PCBs).  The  MPCA 
commented  that  the  sole,  or  primary 
source  of  mercury  or  PCBs  to  these 
waterbodies  is  airborne  deposition,  and 
that  where  control  of  these  sources  is 
outside  the  State,  the  State  is  unable  to 
develop  a  TMDL.  These  segments, 
therefore,  are  not  appropriate  candidates 
for  TMDL  development  at  this  time.  The 
USEPA  agrees  that  technology  based 
standards  imposed  under  the  Clean  Air 
Act  which  affect  sources  external  to  the 
State  of  Miimesota  may  obviate  the 
future  need  for  TMDL  development  in 
these  waterbodies.  A  separate  list  of 
these  waterbody  segments  can  be 
obtained  by  contacting  the  USEPA  at  the 
address  provided  above. 

It  is  important  to  note  that  not  all 
waterbodies  for  which  fish  consumption 
advisories  exist  fall  into  the  category 
discussed  above.  There  are  certain 
waterbodies  with  fish  consumption 
advisories,  and  for  which  TMDLs  have 
been,  or  can  be  successfully  developed 
at  this  time.  These  are  not  included  in 
the  245  waterbodies  on  which  the 
MPCA  provided  comments. 

(5)  Two  olher  commenters  believed 
that  the  proposed  list  is  inadequate 
because  it  fails  to  identify  all  water 
quality  limited  segments  within  the 
State  of  Miimesota.  Where  the  State  has 
failed  to  do  so.  one  of  the  commenters 
stated  there  is  a  mandatory  duty  to 
identify  all  water  quality-limited 
segments,  and  include  them  on  the  list 
of  waterbodies  for  which  TMDL 
development  is  appropriate. 

The  USEPA  interprets  section  303(d) 
to  require  the  identification  of  water 
quality-limited  waterbodies  for  which 
TMDLs  are  appropriate.  Such 
identification  is  to  be  based  on  existing 


and  readily  available  data  (40  CFR 
130.7(b)(5));  consequently,  there  are  no 
requirements  within  the  Statute  for 
additional  monitoring  or  analysis.  Since 
40  CFR  130.7(d)(1)  requires  the  biennial 
submission  of  revised  section  303(d) 
lists  to  the  USEPA  for  approval,  this 
provision  recognizes,  that  information 
will  become  available  in  the  future, 
which  can  be  used  to  revise  and  update 
the  decisions  made  under  section 
303(d).  This  provision  supports  the 
USEPA  s  position  that  current  listings 
should  be  based  on  currently  available 
information.  The  submission  every  2 
years  of  a  section  303(d)  list  addresses 
this  issue  by  allowing  changes  to  the 
lists  to  reflect  additional  identification 
of  impaired  waterbodies,  and  allows  for 
removal  of  waterbodies  once  standards 
are  attained  or  TMDLs  developed. 
Pursuant  to  section  305(b)  of  the 
CVVA.  States  must  prepare,  on  a  biennial 
basis,  a  report  to  Congress  which 
assesses  the  status  of  State  waters.  40 
CFR  130.7(b)(5)  explicitly  states  that  the 
section  305(b)  report  should  be 
considered  when  developing  the  section 
303(d)  list.  In  preparation  of  the 
December  8, 1993,  proposed  list, 
Minnesota's  1992  305(b)  report  was 
extensively  used.  All  waterbodies  listed 
as  impaired  in  Appendix  1  of  that  report 
were  considered  for  listing.  For  reasons 
provided  in  the  December  8. 1992.  FR 
notice,  specific  comments  received  in 
response  to  that  notice,  and  elsewhere 
in  this  notice  some  waterbodies. that 
were  listed  as  impaired  in  the  Fiscal 
Year  1992  section  305Cb)  report  were  not 
included  in  today's  list. 

(6)  One  commenter  stated  that  even  if 
the  only  available  data  are  older  than 
five  years,  if  those  data  indicate  water 
quality  impairments,  then  the  subject 
waterbodies  should  be  listed  on  the 
section  303(d)  list. 

Throughout  its  regulations  and 
guidance  the  USEPA  has  consistently 
stated  that  all  information  should  be 
used  to  develop  a  section  303(d)  list.  In 
using  available  information,  however,  it 
is  imperative  to  consider  its  accuracy  in 
order  to  assure  that  technically 
defensible  determinations  can  be 
developed.  The  USEPA  believes  that 
data  that  are  older  than  five  years,  or 
impairment  assessments  based  on  a 
subjective  analysis,  carry  a  large  degree 
of  uncertainty  as  to  whether  the 
impairment  is  still  valid.  As  such 
information  of  this  kind  must  be 
considered  in  light  of  all  available 
information  and  cannot  represent  a 
prima  facie  basis  for  listing. 

(7)  One  commenter  stated  that  the 
USEPA  must  actively  solicit  all 
interested  parties  for  information  on 
which  to  develop  a  section  303(d)  list. 


Regulations  governing  the  soficitation 
of  public  comment  may  be  found  at  40 
CFR  part  25.  The  USEPA  believes  that 
the  publication  of  the  proposed  list  in 
the  December  8, 1993,  FR  notice 
hilfilled  those  requirements,  and  served 
as  adequate  solicitation  of  comment  of 
all  interested  parties.  In  response  to  that 
publication  the  USEPA  received  four 
comment  letters,  one  by  a  State  agency 
and  three  by  public  interest  groups. 
These  comments  have  been  thoroughly 
considered  in  the  development  of  the 
final  list. 

(8)  One  commenter  staled  that  the 
proposed  list  does  not  meet  the 
requirements  of  section  303(d)  because 
it  does  not  contain  specific,  calculated 
TMDLs  for  each  waterbody  listed. 

Section  303(d)(1)(A)  requires  the 
development  of  a  list  of  waterbodies  for 
which  technology-based  effluent  limits 
are  not  stringent  enough  to  achieve 
water  quality  standards.  Section 
303(d)(1)(C)  requires  the  development  of 
TMDLs  for  the  waters  listed  pursuant  to 
section  303(d)(1)(A).  The  USEPA  has 
interpreted  the  Act  to  require  the 
development  of  the  section  303(d)  list 
prior  to  actually  establishing  TMDLs. 
The  USEPA  believes  that  to  delay  listing 
until  the  TMDLs  are  all  completed 
xvould  either  lead  to  deceptively  short 
lists  of  waterbodies,  or  would  delay  the 
process  indefinitely.  Because  TMDL 
development  can  be  a  complex  activity, 
involving  many  years  of  effort    • 
particularly  in  cases  where  specific 
stream  conditions  must  be  analyzed,  or 
model  development  and  calibration 
must  be  achieved,  only  a  few  TMDLs 
can  be  developed  at  any  particular  lime. 
Even  so,  it  is  also  recognized  that 
remedial  actions  can  take  place  before  a 
TMDL  is  developed,  therefore  the 
Agency  believes  that  the  listing  process 
should  go  forward  as  the  initial  step  in 
order  to  encourage  action  even  though 
actual  TMDL  development  may  take 
place  later.  It  is  reasonable,  therefore,  to 
conclude  that  development  of 
individual  TMDLs  must  follow  list 
development. 

(9)  One  commenter  stated  that  the 
proposed  list  does  not  contain  any 
schedule  for  TMDL  development  for  the 
next  two  years,  and  that  the  criteria  by 
which  the  USEPA  prioritized  waters  on 
the  proposed  list  should  focus  on  the 
protection  human  health. 

The  December  8,  1993.  Federal 
Register  notice  announced  as  being 
available  for  public  review  and 
comment  a  proposed  section  303(d)  list 
for  Minnesota  consisting  of  447  water 
quality-limited  segments.  The  notice 
further  provided  that  the  priority  for 
TMDL  development  reflects  that 
contained  in  the  .September  16.  199.3. 


section  303(d)  list  submitted  by  the 
Minnesota  Pollution  Control  Agency.  In 
that  submittal,  the  TMDLs  identified  for 
development  through  April  1994  were 
the  Minnesota  River  and  the  Redwood 
River.  These  waterbodies  continue  to  be 
listed  as  high  priority  for  TMDL 
development.  Because  the  prioritization 
of  TMDLs  as  well  as  the  resources  and 
personnel  to  develop  them  are  largely 
under  the  control  of  the  State,  the 
USEPA  believes  it  is  appropriate  to 
defer  to  this  State  prioritization.  It 
should  be  noted  that  these  priorities  are 
subject  to  annual  review  by  the  USEPA 
and  the  State  in  the  annual  program 
planning  process  under  40  CFR  part  130 
and  as  a  result  of  the  biennial  updates 
of  the  305(b)  lists  required  under  40 
CFR  part  131  and  section  305(b)  of  the 
CWA. 

(10)  One  commenter  stated  that  the 
Mississippi  River  fi-om  the  Minneapolis/ 
St.  Paul  metropolitan  area  downstream 
to  the  Iowa  border  should  be  listed  as 
high  priority. 

The  USEPA  agrees  that  this 
waterbody  is  an  important  resource,  hi 
compliance  with  requirements  of  an 
National  Pollutant  Discharge 
Elimination  System  permit  issued  to  the 
Metropolitan  Waste  Control 
Commission  (MWCC),  studies  of 
phosphorus,  the  identified  pollutant  of 
concern,  are  being  conducted  bv  both 
the  MWCC  and  the  Minnesota  Pollution 
Control  Agency  on  the  waterbody  to 
define  better  the  sources  of  the 
impairments  and  to  ascertain  needed 
remedial  actions.  Current  information 
suggests  that  much  of  the  loading  of 
phosphorus  is  originating  in  the 
Minnesota  River  basin,  which  is  high 
priority  for  TMDL  development.  It  is 
anticipated  that  remedial  actions  in  the 
Minnesota  River  basin  will  have 
significant  positive  impact  on 
magnitude  of  impairments  in  the 
Mississippi  River.  It  is  anticipated  that 
upon  the  completion  of  the  studies  and 
implementation  of  additional  controls 
required  through  the  NPDES  permit  and 
the  results  of  the  TMDL  being 
developed  for  the  Minnesota  River, 
downstream  impacts  on  the  Mississippi 
River  will  be  reduced  such  that  this 
portion  of  the  River  does  not  meet  the 
requirements  for  listing  under  section 
303(d).  Therefore,  this  waterbody 
continues  to  be  listed  as  low  priority  on 
the  section  303(d)  list. 

(11)  One  commenter  questioned  why 
only  two  waterbodies  were  listed  on  the 
section  303(d)  list. 

In  the  December  8,  1993.  FR  notice. 
USEPA  proposed  a  list  of  447  waterboriv 
segments.  This  was  in  addition  to  the 
two  waterbodies  which  the  State  of 
Minnesota  has  identified  as  appropriate 


for  TMDL  development.  While  the 
USEPA  agrees  with  the  State  of 
Minnesota,  that  those  two  waterbodies 
warrant  listing  pursuant  to  303(d),  the 
USEPA  also  believes,  that  additional 
waterbodies  should  be  listed,  and  for 
that  reason  has  proceeded  with  today's 
notice. 

(12)  One  commenter  recommended 
that  the  following  waterbodies  be  listed 
on  the  section  303(d)  list  as  high 
priority  for  TMDL  development. 
—All  Minnesota  Outstanding  Resource 

Value  Waters 
—All  Mirmesota  designated  trout 

streams  and  trout  l5<es 
—All  Minnesota  designated  canoe  trails 
—All  Federal  or  Minnesota  designated 
wild,  scenic,  and  recreational  rivers 
—All  waterbodies  within  any  National 

Wildlife  Refuge 
—The  entire  length  of  the  Mississippi 
River  (presumed  to  include  sections 
both  upstream  and  downslreem  of  the 
Minneapolis/St.  Paul  metropolitan 
area 
— Lake  Superior 

As  stated  above,  the  resources  and 
personnel  necessary  to  develop  TMDLs 
are  largely  under  the  control  of  the 
State.  In  addition,  the  State's  proxi.miiy 
to  its  public  allows  it  to  evaluate 
priorities  in  light  of  the  public  need 
more  readily  than  USEPA.  Consequently 
the  USEPA  believes  it  is  appropriefe  to 
defer  to  the  State  in  the  matter  of 
prioritization  of  waterbodies  for  TMDI. 
development. 

IB)  Revisions  to  the  Proposed  Xolice 

As  a  result  of  the  public  comments 
received  and  continuing  review  of  the 
proposed  notice  by  the  USEPA.  the 
following  changes  have  been  made  lu 
the  final  identification  of  the  section 
303(d)  water  quality-limited  spgmt  nts 
for  the  State  of  Minnesota: 

(1)  The  final  list  of  waterbodies  for 
which  TMDL  development  would  be 
appropriate  has  been  revised  to  inthidc 
the  23  additional  steam  segments  which 
the  State  has  requested  be  included  on 
the  list,  due  to  proximity  to.  and 
influence  upon,  other  waterbodies  fr-r 
which  TMDLs  are  being  developed 

(2)  Waterbodies  for  which  fish 
consumption  advisories  exist,  and  for 
which  remedial  measures  lie  outside  thr- 
control  of  the  State  of  Minnesoto  ,••,.;■.(• 
been  separately  identified. 

(3)  The  final  list  of  waterbodif-s  Uj 
which  TMDL  development  is 
appropriate  excludes  65  stream 
segments  included  in  the  propoit-d  ,,v|. 
for  which  the  State  has  provided 
documentation  that  the  infornr.fetion 
leading  to  the  USEPA 's  decision  to 
include  these  segments  on  the  pjopost  r; 
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list  was  not  based  on  the  ni 
information,  and  the  more 
information  reveals  that 
longer  appropriate. 

(4)  The  final  list  excludes 
segments  identified  in  the 
comments  which  were 
meeting  the  designated  uses 
exceedences  of  numeric 
criteria  noted  by  the  USEPA 
for  our  proposal  to  include 
segments  on  the  303(d)  list 
naturally  occurring  backgroi 
concentrations. 
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(C)  Final  Notice 

This  notice  is  being  issuec 
to  section  303(d)(2)  of  the  C\  i/A 
this  section,  the  USEPA  is  required 
publish  an  identification  of 
quality-limited  segments  if  a 
submission  is  disapproved 
disapproval  of  the  Minnesotii 
submission  occurred  on 

This  notice  identifies  72  wfeter 
limited  waterbodies  for  whiqh 
development  is  appropriate 
identifies  three  waterbodies 
TMDL  development  is  scheduled 
initiated  over  the  next  two 
notice  further  identifies  245 
for  which  TMDL  developm^ 
feasible  at  this  time.  This 
USEPA 's  final  determination. 

Dated:  June  2,  1994. 
David  A.  Ullrich, 

Acting  Regional  Administrator. 

IFR  Doc.  94-14536  Filed  6-15-9ll;  8:45  am] 
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FEDERAL  COMMUNICATIOl|lS 
COMMISSION 

Public  Information  Collectioh 
Requirements  Submitted  to  Dffice  of 
Management  and  Budget  fof  Review 

June  9,  1994. 

The  Federal  Communicatic  ns 
Commission  has  submitted  tl  le 
following  information  collect  ion 
requirements  to  OMB  for  rev  ew  and 
clearance  under  the  Paperwo  -k 
Reduction  Act  of  1980  (44  U. 

Copies  of  these  submission  s  may  be 
purchased  from  the  Commiss  ion's  copy 
contractor.  International  Trar  scription 
Ser\'ice.  Inc.,  2100  M  Street  hjw..  Suite 
140.  Washington,  DC  20037, 
3800.  For  further  information  ( 
submissions  contact  Judy  Boley.  Federal 
Communications  Commission,  (202) 
632-0276.  Persons  wishing  t(  comment 
on  these  information  coUectii  ins  should 
contact  Timothy  Fain,  Office 
Management  and  Budget,  Rodm  3221 
NEOB.  Washington.  DC  2050^.  (202) 
395-3561. 
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3.C.  3507) 


202) 857- 
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OMS  Number:  None. 

Title:  Section  76.922.  Rates  for  the 
basic  ser\'ice  tier  and  cable 
programming  services  tiers. 

Action:  Existing  collection  in  use 
without  OMB  approval. 

Respondents:  State  or  local 
governments,  and  businesses  or  other 
for-profit  (including  small  businesses). 

Frequency  of  Response:  On  occasion 
reporting  requirement. 

Estimated  Annual  Burden:  300 
responses:  12  hours  average  burden  per 
response;  3,600  hours  total  annual 
burden. 

Needs  and  Uses:  Section  76.922 
provides:  (1)  An  eUgible  small  system 
that  elects  to  use  the  streamline  rate 
reduction  process  must  implement  the 
required  rate  reduction  and  provide 
written  notice  of  such  reductions  to 
local  subscribers,  the  local  franchising 
authority  and  the  Commission:  (2)  the 
system  must  notify  the  franchising 
authority  and  its  subscribers  in  writing 
that  it  is  electing  to  set  its  regulated 
rates  by  the  streamlined  rate  reduction 
process;  (3)  the  system  must  provide  a 
one  month  notice;  (4)  the  rates  must  be 
implemented  within  thirty  days  after 
the  wTitten  notification  has  been 
provided  to  subscribers  and  the  local 
franchising  authority;  (5)  if  a  complaint 
has  been  filed  against  the  small  system, 
they  must  provide  a  written  notice 
stating  the  required  rate  reductions;  and 
(6)  a  small  system  is  required  to  give 
written  notice  of,  and  to  implement,  the 
rates  that  are  produced  by  the 
streamlined  rate  reduction  process  only 
once.  The  information  will  be  used  by 
the  Commission  to  determine  whether 
or  not  small  systems  are  eligible  to  use 
the  streamlined  rate  reduction  process 
and  if  so  that  they  are  in  compliance  ' 
with  the  rules  and  regulations  of  the 
FCC. 

OMB  Number:  None. 

Title:  Section  76.934(d).  Petition  for 
extension  of  time. 

Action:  Existing  collection  in  use 
without  an  OMB  control  number. 

Respondents:  State  or  local 
governments,  businesses  or  other  for- 
profit  (including  small  businesses). 

Frequency  of  Response:  On  occasion 
reporting  requirement. 

Estimated  Annual  Burden:  100 
responses:  4  hours  average  burden  per 
response:  400  hours  total  annual 
burden. 

Needs  and  Uses:  Section  76.934(d) 
states  that  small  systems  may  obtain  an 
extension  of  time  to  establish 
compliance  with  rate  regulations 
provided  they  can  demonstrate  that 
timely  compUance  would  result  in 
severe  economic  hardship.  The 


information  will  be  used  by  the  FCC  and 
local  franchise  authorities  to  grant 
temporary  relief  to  small  systems  who 
demonstrate  a  need  for  an  extension  of 
time  to  come  into  compliance  with  rate 
regulation. 

OMB  Number:  None. 

Title:  Section  76.958,  Notice  to 
Commission  of  rate  change  while 
complaint  pending. 

Action:  Existing  collection  in  use 
without  an  OMB  control  number. 

Respondents:  State  or  local 
goverrunents,  businesses  or  other  for- 
profit  (including  small  businesses). 

Frequency  of  Response:  On  occasion 
reporting  requirement. 

Estimated  Annual  Burden:  2,560 
responses;  .30  hours  average  burden  per 
response;  768  hours  total  annual 
burden. 

Needs  and  Uses:  Section  76.958  states 
that  a  regulated  cable  operator  that 
proposes  to  change  any  rate  while  a 
cable  service  tier  complaint  is  pending 
before  the  Commission  shall  provide  the 
Commission  at  least  thirty  days  notice 
of  the  proposed  change.  "The 
information  will  be  used  by  FCC  staff  to 
determine  whether  or  not  a  regulated 
cable  operator  carried  out  the  correct 
procedures  to  propose  change  in  any 
rate  while  a  cable  service  their 
complaint  is  pending  before  the 
Commission. 

OMB  Number:  None. 

Title:  Section  76.964(b).  Notice  to 
subscribers. 

Action:  Existing  collection  in  use 
without  an  OMB  control  number. 

Respondents:  State  or  local 
governments,  businesses  or  other  for- 
profit  (including  small  businesses). 

Frequency  of  Response:  On  occasion 
reporting  requirement. 

Estimated  Annual  Burden:  400 
responses;  1  hour  average  burden  per 
response:  400  hours  total  annual 
burden. 

Needs  and  Uses:  Section  76.964(b) 
requires  cable  systems:  (1)  To  give  a 
thirty  day  written  notice  to  both 
subscribers  and  local  franchising 
authorities  before  implementing  any 
rate  or  service  change;  (2)  a  notice 
stating  the  precise  amount  of  anv  rate   ■ 
change  and  briefly  explain  in  readily 
understandable  fashion  the  cause  of  the 
rate  change:  (3)  in  addition  to  or 
deleting  channels,  each  channel  must  be 
separately  identified  and  a  notice  must 
be  sent  to  subscribers  informing  them  of 
their  rights  to  file  complaints  about 
changes  in  cable  programming  service 
tier  rates  and  ser\'ices  to  the 
Commission  within  forty-five  days.  The 
information  will  be  used  by  FCC  staff  to 
determine  whether  or  not  cable  systems 
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are  in  compliance  with  the  rules  and 
regulations  before  implementing  any 
rate  or  service  change. 
OMB  Number:  None. 
Title:  Section  76.98G.  'A  ia  carte" 
offerings. 

Action:  Existing  collection  in  use 
without  an  OMB  control  number. 

Respondents:  State  or  local 
governments,  businesses  or  other  for- 
profit  (including  small  businesses). 

Frequency  of  Response:  On  occasion 
reporting  requirement. 

Estimated  Annual  Burden:  44,800 
responses;  1  hour  average  burden  per 
response;  44,800  hours  total  annual 
burden. 

jVeeds  and  Uses:  Section  76.986  (1) 
that  local  franchising  authorities  may 
make  initial  decisions  addressing 
whether  a  collective  offering  of  "a  la 
carte"  channels  will  be  treated  as  an 
unregulated  service  or  a  regulated  tier. 
(2)  franchising  authority  may  make  this 
initial  decision  within  the  thirty  day 
period  established  for  review  of  basic 
cable  rates  and  equipment  costs  or 
within  the  first  sixty  davs  of  an 
extended  120  day  period;  (3)  franchising 
authority  shall  provide  notice  of  its 
decision  to  the  cable  system  and  shall 
provide  public  notice  of  its  initial 
decision  within  seven  days  pursuant  to 
local  procedural  rules  for  public  notice 
and;  (4)  operators  or  consumers  may 
make  an  interlocutory  appeal  of  the 
initial  decision  to  the  Commission 
within  14  days  of  the  initial  decisions. 
The  information  will  be  used  by  FCC 
staff  and  local  franchising  authorities  to 
determine  which  channels  a  cable 
operator  is  offering  on  an  individual, 
unregulated  basis. 

Federal  Communications  Commission. 

Widiam  F.  Caton. 

Acting  Secretary. 

jFR  Doc.  94-14642  Filed  6-15-94:  8:45  am] 

BILLING  CODE  8712-01-M 


Schedule  for  en  banc  Hearing 
Children's  Television  Programming 

June  9.  1994. 

The  schedule  for  the  Commission's 
June  28, 1994,  en  banc  hearing  on 
Children's  Television,  MM  Docket  No. 
93-48.  is  as  follows: 

The  moderator  for  all  of  the  panels  is 
Linda  Ellerbee.  host  of  Nick  News. 

9:00-9:15  a.m.  Opening  Statements  By 

Commissioners 
9:15-10:45  a.m.  Panel  1:  Educational  &■ 
Informational  Programming:  Will  Wc 
Know  It  When  We  See  It? 
Children's  Television  Workshop — David 

Britt  and  Sheldon  Turnipseed 
Capital  Cities/ABC.  Inc.— Jeanette  Trias 
Children  Now— James  Stever 


Walt  Disney  Television— Ken  Werner  and 
Bi!l  .\'ve 

Fox  Children  s  Network— Margaret  Loesch 
National  Broadcasting  Companv.  Inc  —Dr. 

Karen  Hill-Sco!l 
National  Education  Association— Dr  Garv 

Watts 
World  Africa  Network— Phvll  is  Jackson 
National  PTA— Catherine  Belter 
11:00  a.m.-12:30  p.m.  Panel  2:  Educationnl 
&■  Informational  Programming:  How 
Much  Is  Enough? 
American  Psychological  Association— Dr 

Dale  Kunkle 
.National  Association  of  Broadcasters— Paul 

La  Camera 
Pecgy  Charren.  Founder  of  ACT 
Millicient  Green— Correspondent  for 

Children's  Express 
Interfaith  Broadcasting  Commission— Dr 

Richard  McCartney 
Maryland  Campaign  For  Kids  TV— 

Charlene  Hughins  L'hl 
National  Association  of  Television  Program 

Executives— Baice  Johansen 
Rushnell  Communications  and 
Publishing— Squire  Rushnell 
12:30-1:45  p.m.  Lunch  Break 
1:45-3:15  p.m.  Panel  3:  The  Economics  Of 
Provldmg  Educational  &  Informational 
Programming  For  Children 
KIDSNET— Karen  Jaffe 
CBS,  Inc. — Jonathan  Rodgers 
Center  For  .Media  Education— Dr.  Kathryn 

Montgomery 
Corporation  For  Public  Broadcasting- 
Sheila  Tate 
Hastings  College— Dr.  Ronald  Davis  &  Dr 

James  Wiest 
Association  of  Independent  Television 

Stations- Peter  Walker 
Nickelodeon— Geraldine  Laybourne 
Shari  Lewis— Producer  and  Entertainer 
Univision  Network— Jaime  Davila 
The  hearing  will  take  place  in  the 
Commission  Meeting  Room  (Room  856). 
Federal  Communications  Commission.  1919 
M  SUeet  NW..  Washington.  DC  20554.  and  is 
open  to  the  public.  George  Mason 
University's  Microwave  Television.  "The 
Capitol  Connection."  will  carry  the  hearing 
in  its  entirety  beginning  at  9  a.m.  The  hearing 
will  also  be  available  via  satellite  on  Telestar 
302  located  at  85  degrees  west.  The  downlink 
frequency  is  4140  MHz  and  the  transponder 
is  11  horizontal  which  is  channel  22.  Further 
inquiries  should  be  directed  to  Ms.  Julia 
Morelli,  "The  Capitol  Connection."  at  (703) 
323-3585.  For  the  hearing  impaired,  an  ASL 
interpreter  will  translate  the  hearing  and  the 
video  feed  will  be  closed  captioned.  Video 
tapes  and  v\Titten  U-anscripts  of  the  hearing 
will  be  available  for  a  fee. 

For  further  information  about  the  hearing, 
please  contact  Larry  Miller  at  (202)  418- 
1600.  The  contacts  for  media  coverage  are 
.Maureen  Peratino  and  Audrey  Spivack  at 
(202)418-0500. 

Federal  Communications  Commission. 

WiUiam  F.  Caton, 

Acting  Secretary: 

IFR  Doc  94-14641  Filed  6-15-94:  8:45  ami 

BILLING  CODE  671 2-01 -M 


FEDERAL  MARITIME  COMMISSION 

Security  for  the  Protection  of  the 
Public  Indemnification  of  Passengers 
for  Nonperformance  of  Transportation; 
Issuance  of  Certificate  (Performance) 

Notice  is  hereby  given  that  the 
following  have  been  issued  a  Certificate 
of  Financial  Responsibility  for 
Indemnification  of  Passengers  for 
Nonperformance  of  Transportation 
pursuant  to  the  provisions  of  Section  3 
Public  Law  89-777  (46  U.S.C.  817(e)) 
and  the  Federal  Maritime  Commission's 
implementing  regulations  at  46  CFR  part 
540,  as  amended: 

Royal  Cruise  Line  Limited  and  Kl osier  Cruise 
Limited.  One  .Maritime  Plaza.  Suite  1400, 
San  Francisco.  California  94111.  - 
Vessel:  Star  Odyssey. 

Dated:  June  13.  1994. 
Joseph  C.  Polking, 

See  re  tan: 

IFR  Doc.  94-14637  Filed  6-1.5-94:  8:45  ami 

BILLING  CODE  6730-01 -M 


Ocean  Freight  Forwarder  License 
Applicants 

Notice  is  hereby  given  that  the 
following  applicants  have  filed  with  the 
Federal  Maritime  Commission 
applications  for  licenses  as  ocean  freight 
forwarders  pursuant  to  section  19  of  the 
Shipping  Act  of  1984  (46  U.S.C.  app. 
1718  and  46  CFR  part  510). 

Persons  knowing  of  any  reason  why 
any  of  the  following  applicants  should 
not  receive  a  license  are  requested  to 
contact  the  Office  of  Freight  Forwarders, 
Federal  Maritime  Commission, 
Washington,  DC  20573. 

All-Ways  Forwarding  Infl.  Inc.. 
Hemisphere  Center,  Routes  1  &  9 
South,  Newark,  New  Jersey  07114. 
Officers:  Solomon  Weber,  President. 
Paul  Jeka.  Vice  President 
Romi's  Express,  Inc.,  420  South  Hindry 
Ave.,  Unit  F,  Inglewood.  CA  90301.' 
Officers:  Rosalba  Gil.  President.  Isabel 
C.  Montejo,  Vice  President 
Action  Cargo  International,  2510  Magnet 
Street,  Houston,  TX  77054,  Bobby 
(Robert  H.)  Wa\Tie,  Sole  Proprietor 
A  Active  Freezone  Cargo  Inc.,  2305 
N.W.  107  Ave.,  Miami.  FL  33172. 
Officers:  Carlos  de  Corral,  President. 
Maria  del  Carmen  del  Corral,  Director, 
German  Leiva,  Sen.  V.  President, 
Maria  Camila  Leiva,  Secretary 
JoAnn  Czop-Alcala,  4705  Bay  Point 
Road,  Miami,  FL  33137,  Sole 
Proprietor 
Southern  Cargo  Logistics  Inc..  3535-3 
Baymeadovvs  Road,  Ste.  116, 
Jacksonville,  FL  32256,  Officers: 
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Lowell  Oswald,  Jr.,  Preiident,  Mary  C. 

Oswald,  Vice  President 
Consolidated  Ir;corporate(   of  Orlando, 

701b  L.F.  Roper  Parkwa  v,  Ocoee.  FL 

34761.  Offii.er:  Mona  E|Taj>i, 

Pre«?«dent 
Manuela  Rivadeneira,  601  E.  Linden 

Avej  Linden,  NJ  n7036JSole 

Proprietor 
Blasi  Forwarders  &  Services,  Inc.,  1325 

N.W.  93rd  Ct..  suite  B-1 112.  Miami, 

FL  33172,  Officers:  Inal  lis  E.  Sibilla, 

President.  Rubet  a  Bianci:o,  Vi<:e 

President. 


DatoH:  |un.M;j.  mm. 

Bv  the  Ffrifra)  Muritim*-  C 


Joseph  C.  Polking. 

Secrftary: 

IFR  D<H.  q4-Hb:i8F;lf.ih-)$-M-1:H:-i5.im| 

BILLING  CODE  6730-01-M 


FEDERAL  RESERVE  SYSTEM 

First  Alliance  Bancorp,  Int: 
Acquisition  of  Company  ingaged  in 
Permissible  Nonbanking  Kctivtties 


2M 
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fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  July  11,  1994. 

A.  Federal  Reserve  Bank  of  Atlanta 

(Zane  R.  Kelley,  Vice  President)  104 
Marietta  .Street,  N.W.,  Allanta.  Georgia 
30303: 

;.  First  Alliance  Bancorp,  Inc.. 
Marietia.  Georgia;  to  acquire  80  percent 
of  Interim  Alliance  Corporation  D/B/A 
Alliance  Finance,  Smyrna,  Georgia,  and 
thereby  engage  in  consumer  finance 
activities  pursuant  to  §  225.25(b)(l)(i)  of 
the  Board's  Regulation  Y. 

Board  of  Governors  of  the  Federal  Rijserve 
.Syst.-m.  June  10.  1994. 
lennifer ).  )ohnson, 
Associate  Sfcretury  of  the  Botirri. 
IFR  Doc.  94-14632  Filed  6-1.5-94:  HAh  i-n.l 

BILLING  CODE  621(M)1-F 


Thomas  Luther  Lovett;  Change  in  Bank 
Control  Notice;  Acquisition  of  Shares 
of  Banks  or  Bank  Holding  Companies 

The  notificant  listed  below  has 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and  § 
225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  notices  are  set 
forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(i)(7)). 

The  notice  is  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  Once  the  notice  has  been 
accepted  for  processing,  it  will  also  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  to  the  Reserve  Bank  indicated 
for  the  notice  or  to  the  offices  of  the 
Board  of  Governors.  Comments  must  be 
received  not  later  than  July  6.  1994. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Zane  R.  Kelley,  Vice  Presidem)  104 
Marietta  Street,  N.W.,  Atlanta,  Georgia 
30303: 

1.  Thomas  Luther  Lovett.  Wrighlsville. 
Georgia;  to  retain  an  additional  0.6 
percent  of  the  voting  shares  of 
Wrighlsville  Bancshares,  Inc., 
Wrightsville.  Georgia,  for  a  total  ol  13.05 
percent,  and  thereby  indirectly  acquire 
Bank  of  Wrightsville,  Wrightsville. 
Georgia. 


Board  of  Governors  of  the  Fedcrsl  Rf^t-rvi' 
System,  June  10,  1994. 
Jennifer  J.  Johnson, 
A>;sni:iate  Secretary  of  the  BourH 
IFR  Doc.  94-14631  Filed  6-1S-94,  8  -li  ..r-,| 

BILLING  CODE  6210-01-F 


SouthTrust  Corporation,  et  aL; 
Formations  of;  Acquisitions  by;  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and  <t 
225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Ai  t 
(12  U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  icr 
inspection  at  the  offices  of  the  Board  oi 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suifit  e 
in  lieu  of  a  hearing,  identifying 
specifically  any  questions  of  fact  th.-.t 
are  in  dispute  and  summarizing  the 
evidence  that  would  be  presented  a!  .» 
hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than  July  11. 
1994. 

A.  Federal  Reserve  Bank  of  Atlanta 

(Zane  R.  Kelley,  Vice  President)  104 
Marietta  Street,  N.W..  Atla.nta.  Geort-ia 
30303: 

J.  SouthTrust  Corporation. 
Birmingham,  Alabama,  and  SouthTr,.sl 
of  Mississippi,  Inc.,  Birmingham. 
Alabama;  to  merge  with  First  Jefft-rson 
Corporation,  Biloxi,  Mississippi,  end 
thereby  indirectly  acquire  The  Jefferson 
Bank,  Biloxi,  Mississippi. 

B.  Federal  Reserve  Bank  of  Dallas 
(Genie  D.  Short,  Vice  President)  2200 
North  Pearl  Street,  Dallas,  Texas  T.iL'Ol- 
2272: 

1.  Citizens  State  Bank  Employtf  S:o(k 
Ownership  Plan,  Buffalo,  Texas;  to 
become  a  bank  holding  company  h\ 
acquiring  38.1  percent  of  the  voting 
shares  of  Citizens  State  Bank.  Buffalo. 
Texas. 


Board  of  Governors  of  the  Federal  Reserve 
System,  June  10. 1994 

Jennifer  f.  Johnson, 

Associate  Secretary  of  the  Board. 

IFR  Doc.  94-14633  Filed  6-15-94;  8:45  ami 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[Announcement  485] 

Improving  Performance  in  Physicians' 
Office  Laboratories 

Introduction 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  announces  the 
availability  of  fiscal  year  (FY)  1994 
funds  for  a  cooperative  agreement  to 
improve  the  quality  of  laboratory  testing 
in  physicians'  office  laboratories  (POLs). 
The  Public  Health  Service  (PHS)  is 
committed  to  achieving  the  health 
promotion  and  disease  prevention 
objectives  of  "Healthy  People  2000,"  a 
PHS-led  national  activity  to  reduce 
morbidity  and  mortality  and  improve 
the  quality  of  life.  This  announcement 
is  related  to  the  priority  area  of  Clinical 
Preventive  Services.  (For  ordering  a 
copy  of  "Healthy  People  2000,"  see  the 
section  "WHERE  TO  OBTAIN  ADDITIONAL 
INFORMATION.") 

Authority 

This  program  is  authorized  under 
section  317(k)(2)(D)  of  the  Public  Health 
Service  Act  (42  U.S.C.  247b(k)(2)(D)].  as 
amended. 

Smoke-Free  Workplace 

The  Public  Health  Service  strongly 
encourages  all  grant  recipients  to 
provide  a  smoke-free  workplace  and 
promote  the  non-use  of  all  tobacco 
products.  This  is  consistent  with  the 
PHS  mission  to  protect  and  advance  the 
physical  and  mental  health  of  the 
American  people. 

Eligible  Applicants 

Eligible  applicants  are  limited  to  non- 
profit professional  clinical  or  laboratory 
organizations  whose  focus  is  to  improve 
the  quality  of  laboratory  testing  in  POLs. 
Applicants  must  be  able  to  demonstrate 
that: 

1.  They  are  laboratory  medicine 
oriented; 

2.  A  goal  of  their  organization  is  to 
improve  the  quality  of  laboratory  testing 
in  POLs; 

3.  They  have  a  long-standnig  interest 
in  improving  the  performance  of 
laboratory  testing;  and 


4.  They  have  a  strong,  specific  interest 
in  providing  professional  information  To 
private  practitioners  with  laboratories, 
thereby  striving  to  improve  the  quality 
of  laboratory  testing  in  POLs 

Availability  of  Funds 

Approximately  $100,000  is  available 
in  FY  1994  to  fund  one  cooperative 
agreement.  It  is  expected  that  the  award 
will  begin  on  or  about  September  1. 
1994.  and  will  be  made  for  a  12-month 
budget  period  within  a  project  period  of 
up  to  three  years.  Funding  estimates 
may  vary  and  are  subject  to  change. 
Continuation  awards  within  the  project 
period  may  be  made  on  the  basis  of 
satisfactory  progress  and  the  availability 
of  funds. 

Purpose 

The  purpose  of  this  cooperative 
agreement  is  to  develop  and  provide 
professional  and  technical  information 
and  education  to  private  practitioners 
with  POLs.  thereby  helping  improve  the 
quality  of  laboratory  testing  available  to 
the  American  public. 

Program  Requirements 

In  conducting  the  activities  to  achieve 
the  purpose  of  the  program,  the 
recipient  will  be  responsible  for  those 
activities  listed  under  A.  (Recipient 
Activities),  and  CDC  will  be  responsible 
for  those  activities  under  B.  (CDC 
Activities). 

A.  Recipient  Activities 

1 .  Nationally,  provide  to  POL 
physicians  training  that  has  been 
designed  to  improve  laboratory 
performance.  In  the  first  budget  year 
develop  training  modules  related  to  the 
standards  as  set  forth  in  the  Clinical 
Laboratory  Improvement  Amendments 
(CLIA).  designed  to  train  POL  staff 

2.  Develop  and  implement 
mechanisms  for  communicating 
information  directly  to  POLs  relating  to 
CLIA.  These  communications  will 
provide  accurate,  concise,  and  rapid 
information  that  will  give  physicians 
access  to  new  and/or  revised  CLIA 
regulatory  provisions.  In  the  first  budget 
year,  using  the  laboratory  test 
categorization  computerized  database 
established  by  CDC,  develop  an 
interactive  software  program  which  is 
user  friendly  and  can  be  queried  by 
physicians  for  specific  tests. 

B.  CDC  Activities 

1.  Provide  scientific  and  technical 
expertise  related  to  distance-based 
training  and  provide  technical 
assistance  in  the  development  of 
training  modules  and  courses  related  to 
the  CLIA  standards. 


2.  Collaborate  in  the  development  of 
mechanisms  to  communicate  current 
and  updated  information  relating  to 
CLIA  to  POLs. 

3.  Provide  scientific  and  technical 
assistance  relating  to  the  test 
categorization  database  and  laboratory- 
standards,  and  collaborate  in  the 
development  of  more  user  friendly  and 
interactive  databases  for  use  by  POLs. 

Evaluation  Criteria 

The  application  will  be  reviewed  and 
evaluated  according  to  the  following 
criteria: 

1.  Responsivenessto  the  objectives  of 
the  cooperative  agreement  including:  (a) 
Applicant's  understanding  of  the 
objectives  of  the  proposed  cooperative 
agreement;  and  (b)  the  relevance  of  the 
proposal  to  the  stated  objectives.  (25 
points) 

2.  Ability  to  provide  staff,  knowledge, 
and  other  resources  required  to  perform 
the  applicant's  responsibilities  in  this 
project.  The  qualifications  and  time 
allocations  of  key  i>ersoruiel  to  be 
assigned  to  this  project  and  the 
facilities,  equipment,  and  other 
resources  available  for  performance  of 
this  project.  (25  points) 

3.  Methods  to  be  used  in  carr\'ing  out 
the  responsibilities  of  this  project.  Steps 
to  be  taken  in  planning  and 
implementation  of  this  project.  (20 
points) 

4.  Schedule  for  accomplishing  the 
activities  to  be  carried  out  in  this  project 
and  methods  for  evaluating  the 
accomphshments.  (20  points) 

5.  Percentage  of  the  U.S.  POL 
community  that  can  be  reached  by  the 
applicant  organization.  (10  points) 

6.  Budget  evaluation  to  the  extent  that 
it  is  reasonable,  clearly  justified,  and 
consistent  with  the  intended  use  of 
funds.  (Not  scored) 

Executive  Order  12372  Review 

This  program  is  not  subject  to  the 
Executive  Order  12372  review. 

Public  Health  System  Reporting 
Requirements 

This  program  is  not  subject  to  the 
Public  Heahh  System  Reporting 
Requirements. 

Catalog  of  Federal  Domestic  Assistance 
Number 

The  Catalog  of  Federal  Domestic 
Assistance  number  is  93.283. 

Application  Submission  and  Deadline 

The  original  and  two  copies  of  the 
application.  PHS  Form  5161-1  (Revised 
7.92.  OMB  Control  Number  0937-0189), 
must  be  submitted  to  Elizabeth  M. 
Taylor.  Grants  Management  Officer, 
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the  independent  review 
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If  you  are  interested  in 
additional  information 
project,  please  refer  to 
Nimiber  485  and  contact 
Lanibrinos,  Grants  Managi 
Specialist.  Grants  Manage  nent 
Procurement  and  Grants  Qffice 
for  Disease  Control  and 
(CDC).  255  East  Paces 
room  300,  Mailstop  El 6 
Georgia  30305,  telephone 
6777,  for  business 
technical  assistance.  Progra 
technical  assistance  may 
from  Katherine  A.  Kelley 
Training  Branch,  Centers 
Control  and  Prevention 
Health  PrHCtice  Program 
of  Laboratory  Systems.  47 
Highway,  NE.,  Mailstop  A 
Georgia  30341-3724,  le 
488-7675. 
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A  copy  of  "Healthy  Peof  le  2000" 
(Full  Report.  Stock  No.  01 ;  -001 -004 74- 
0)  or  "Healthy  People  200(  '  (Summary 
Report,  Stock  No.  017-001-00473-1) 
referenced  in  the  "Introduction"  may  be 
obtained  through  the  Superintendent  of 
Documents,  Government  Printing 
Office,  Washington,  DC  20p02-9325. 
telephone  (202) 783-3238 
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I);:Ied:  June  10.  1904. 
Ladene  H.  Newtorr. 
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Food  and  Drug  Administration 

Request  for  Nominations  for  Voting 
Members  on  Public  Advisory  Panets  or 
Committees 

agency:  Food  and  Drug  Administration. 

HHS. 

ACTION:  Notice 

SUMMARY:  The  Food  and  Drug 
.■administration  (FDA)  is  requestmg 
nominations  for  voting  members  In 
serve  on  certain  device  panels  of  the 
Medical  Devices  Advisory  Committee 
and  on  the  Technical  Electronic  Product 
Radiation  Safety  Standards  Committee 
in  the  Center  for  Devices  and 
Radiological  Health.  Nominations  will 
be  accepted  for  current  vacancies  and 
for  those  that  will  or  mav  occur  through 
February  28.  1995. 

FDA  has  a  special  interest  in  ensuring 
that  women^  minority  groups,  and 
individuals  with  disabilities  are 
adequately  represented  on  advisory 
committees  and,  therefore,  extends 
particular  encouragement  to 
nominations  for  appropriately  qualified 
female,  minority,  and  physicallv 
disabled  candidates. 
DATES:  Because  scheduled  vacancies 
occur  on  various  dates  throughout  each 
year,  no  cutoff  date  is  established  for  the 
receipt  of  nominations.  However,  when 
possible,  nominations  should  be 
received  at  least  6  months  before  the 
date  of  scheduled  vacancies  for  each 
year,  as  indicated  in  this  notice. 
ADDRESSES:  All  nominations  and 
curricula  vilae  for  the  panels  should  be 
sent  to  Nancy  J.  Pluhowski.  Center  for 
Devices  and  Radiological  Health  (HFZ- 
400).  Food  and  Drug  Administration, 
1390  Piccard  Dr.,  Rockville.  MD  20850. 

All  nominations  and  curricula  vitae 
for  the  Technical  Electronic  Product 
Radiation  Safety  Standards  Committee 
should  be  .sent  to  Kay  A.  Levin  (address 
below). 

FOR  FURTHER  INFORMATION  CONTACT:  Kay 
A.  Levin.  Center  for  Devices  and 
Radiological  Health  (HFZ-10).  Food  and 
Drug  Administration,  12720  Tvvinbrook 
Pkwy..  Rockville,  MD  20857.  301-34.1- 
9422'. 

SUPPLEMENTARY  INFORMATION:  FDA  is 
requesting  nominations  of  voting 
members  for  vacancies  listed  below. 

1.  Anesthesiology  and  Respiratory 
Therapy  Devices  Pane].  Six  vacancies 


W:ih 


immediately,  one  vacancy  occii?.' 
November  ,30.  1994;  general 
anesthesiologists.  anesthesJoJopj< 
a  specialty  in  regional  anesthc"-j.';. 
physicians  having  expertise  in 
ventilatory  support,  or  nurse  arit-sJhtiisl. 

2.  Clinical  Chemistry  and  Clmsfcl 
Toxicology  Devices  Panel.  Thref 
vacancies  immediately,  one  v&Cor.t  y 
occurring  February  28.  1995  doctors  cJ 
medicine  or  philosophy  with  e^<p^hFn(  e 
in  clinical  chemistry,  clinical 
toxicology,  clinical  pathology.  cHr.iro) 
laboratory  medicine,  or  oncolopy 

3.  Denial  Products  Panel.  Onr 
vacancy  immediately,  two  v&tariOes 
occurring  October  31.  1994;  indiviriuitis 
with  expertise  in  lasers  for  dcnto}  use. 
dental  endosseous  implajils. 
temporomandibular  joint  implnrjlv.  t,j 
bone  physiology  as  it  applies  to  '.hf  n:„l 
and  maxillofacial  area. 

4.  far.  Nose,  and  Throot  Dt^\.i(t-> 
Panel.  One  vacancy  occurring  Oi  loiit  r 
31.  1994;  audiologist,  otola^ynpn](>pJ^1. 
neurophysiologist,  statistician,  ni 
electrical  or  biomedical  engineer 

5.  Gastroenterology  and  Lhokxy 
Devices  Panel:  Three  vacancif  h 
immediately,  one  vacancy  occurrmj; 
December  31.  1994;  gastroenlejoJc^jvt^. 
nephrologists.  or  urologists  with 
expertise  in  pediatrics  or  lilholnpsy.  nr 
experience  in  diagnosis  and  trewViyji  ni  nl 
impotence,  incontinence,  and 
prostatism. 

6.  General  and  Plastic  Suigt-ry  D^v^  i-s 
Panel:  Two  vacancies  occurung  A;ipijst 
31,  1994:  general  surgeons. 

7.  Gent^ral  Hospital  and  Pe:!-t  i.nl  I  \f 
Devices  Panel:  One  vacancy 
immediately;  experts  in  perijaUiis. 
internal  medicine,  neonatology, 
gerontology,  infection  contio).  er 
biomedical  engineering. 

8.  Hematology  and  Patholouy  Dtxj>  t-s 
Panel:  One  vacancy  immediately.  Ihn-e 
vacancies  occurring  February  28.  1f«<<5: 
cytopathologists. 

9.  Immunology  Devices  Ponti  (},;>■ 
vacancy  immediatelv.  two  vacan*  i«- 
occurring  February  28,  1995. 
oncologists,  medical  or  surgji  ;-.i 
oncologists  with  experience  with  lijnii-,' 
markers,  or  clinical  immunologisls. 

10.  Microbiology  Devices  Panel  Oy.r 
vacancy  occurring  February  28.  19'«5:  mt 
infectious  disease  clinician  or  expert  in 
antimicrobial  susceptibility  testing 
devices,  and/or  virology  testing  d<  v;i  is. 
and/or  biotechnology:  or  clinical 
oncologist  with  experience  with  };j;r/i.i 
markers. 

11.  Neurological  Devices  Panei  .Sevi  u 
vacancies  immediately;  neurologists, 
biomedical  engineers,  interventionhl 
neuroradiologists,  neurosurgeons  wit!) 
interest  in  medical  devices,  or  persons 
experienced  with  neurologic*!  drv  if  is 


with  a  strong  background  in 
biostatistics. 

12.  Obstetrics  and  Gynecology  Devices 
Panel:  Four  vacancies  immediately,  two 
vacancies  occurring  January  31. 1995; 
experts  in  endoscopy,  electrosurgery. 
laser  surgery,  and  assisted  reproductive 
technologies,  contraception,  and/or 
instrumentation  used  during  these 
procedures,  or  reproductive 
endocrinology. 

1 3.  Orthopedic  and  Rehabilitation 
De\.-:ctis  Panel:  One  vacancy  occurring 
August  31,  1994;  orthopedic  surgeon 
with  expertise  in  joint  structure  and 
function,  prosthetic  ligament  devices, 
joint  biomechanics  and  implants,  or 
spinal  instrumentation:  physical 
therapist  with  expertise  in  spinal  cord 
injuries,  neurophysiology, 
electrotherapy,  and  joint  biomechanics; 
rheumatologist;  or  biomedical  engineer. 

14.  Radiological  Devices  Panel:  Four 
vacancies  immediately,  two  vacancies 
occurring  January  31.  1995;  physicians 
and  scientists  with  expertise  in  nuclear 
medicine,  diagnostic  or  therapeutic 
radiology,  mammography, 
thermography,  transillumination, 
hyperthermia,  bone  densitometry, 
magnetic  resonance,  computed 
tomography,  or  ultrasound. 

15.  Technical  Electronic  Product 
Radiation  Safety  Standards  Committee: 
One  vacancy  immediately,  three 
vacancies  occurring  December  31. 1994; 
employees  of  governmental  agencies, 
including  State  or  Federal  Government. 

Functions 

Medical  Device  and  Dental  Products 
Panels 

The  functions  of  the  panels  are  to:  (1) 
Review  and  evaluate  available  data 
concerning  the  safety  and  effectiveness 
of  marketed  and  investigational  devices; 
(2)  advise  the  Commissioner  of  Food 
and  Drugs  regarding  recommended 
classification  of  these  devices  into  one 
of  three  regulatory  categories;  (3) 
recommend  the  assignment  of  a  priority 
for  the  application  of  regulatory 
requirements  for  devices  classified  in 
the  standards  or  premarket  approval 
category;  (4)  advise  on  any  possible 
risks  to  health  associated  with  the  use 
of  devices;  (5)  advise  on  formulation  of 
product  development  protocols  and 
review  premarket  approval  applications 
for  those  devices  classified  in  the 
premarket  approval  category;  (6)  review 
classification  of  devices  to  recommend 
changes  in  classification  as  appropriate; 
(7)  recommend  exemption  of  certain 
devices  from  the  application  of  portions 
of  the  Federal  Food,  Drug,  and  Cosmetic 
.'\ct;  (8)  advise  on  the  necessity  to  ban 
a  device;  and  (9)  respond  to  requests 
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from  the  agency  to  review  and  make 
recommendations  on  specific  issues  or 
problems  concerning  the  safety  and 
effectiveness  of  devices. 

The  Dental  Products  Panel  will  also 
function  at  times  as  a  drug  advisory- 
panel.  As  such,  the  panel  reviews  and 
evaluates  available  data  concerning  the 
safety  and  effectiveness  of  active 
ingredients,  and  combinations  thereof, 
of  various  currently  marketed  dental 
drug  products  for  human  use,  the 
adequacy  of  their  labeling,  and  advises 
the  Commissioner  of  Food  and  Drugs  on 
the  promulgation  of  monographs 
establishing  conditions  under  which 
these  drugs  are  generally  recognized  a.s 
safe  and  effective  and  not  misbranded. 
The  panel  also  evaluates  and 
recommends  whether  various 
prescription  drug  products  should  be 
changed  to  over-the-counter  status.  The 
panel  also  evaluates  data  and  makes 
recommendations  concerning  the 
approval  of  new  dental  drug  products 
for  human  use. 

Technical  Electronic  Product  Radiation 
Safety  Standards  Committee 

The  function  of  the  Technical 
Electronic  Product  Radiation  Safety 
Standards  Committee  is  to  provide 
advice  and  consultation  on  the  technical 
feasibility,  reasonableness,  and 
practicability  of  performance  standards 
for  electronic  products  to  control  the 
emission  of  radiation  from  such 
products.  The  committee  may 
recommend  electronic  product  radiation 
safety  standards  for  consideration. 


Qualifications 

Medical  Device  and  Dental  Products 
Panels 

Persons  nominated  for  membership 
on  the  panels  shall  have  adequately 
diversified  experience  appropriate  to 
the  work  of  the  panel  in  such  fields  as 
clinical  and  administrative  medicine, 
engineering,  biological  and  physical 
sciences,  statistics,  and  other  related 
profession.s.  The  nature  of  specialized 
training  and  experience  necessary  to 
qualify  the  nominee  as  an  expert 
suitable  for  appointment  may  include 
experience  in  medical  practice, 
teaching,  and/or  research  relevant  to  the 
field  of  activity  of  the  panel.  The 
particular  needs  at  this  time  for  each 
panel  are  showm  above.  The  term  of 
office  is  up  to  4  years,  depending  on  the 
appointment  date. 

Technical  Electronic  Product  Radiation 
Safety  Standards  Committee 

Persons  nominated  for  the  Technical 
Electronic  Product  Radiation  Safety 
Standards  Committee  must  be 


technically  qualified  by  training  and 
experience  in  one  or  more  fields  of 
science  or  engineering  applicable  to 
electronic  product  radiation  safety.  The 
particular  needs  for  this  committee  are 
identified  above.  The  term  of  office  is 
up  to  4  years,  depending  on  the 
appointment  date. 

Nomination  Procedures 

Any  interested  person  may  notniiuite 
one  or  more  qualified  persons  for 
membership  on  one  or  more  of  the 
advisory  panels  or  committees.  Self- 
nominations  are  also  accepted. 
Nominations  shall  include  a  complete 
curriculum  vitae  of  each  nominee, 
current  business  address  and  ti!lephonp 
number,  and  shall  state  that  the 
nominee  is  aware  of  the  nomination,  is 
willing  to  serve  as  a  member,  and 
appears  to  have  no  conflict  of  interest 
that  would  preclude  membership.  FD.^ 
will  ask  the  potential  candidates  to 
provide  detailed  information  concerning 
such  matters  as  financial  holdings, 
employment,  and  research  grants  and/or 
contracts  to  permit  evaluation  of 
possible  sources  of  conflict  of  intorosi. 

This  notice  is  issued  under  the 
Federal  Advisory  Committee  Act  (3 
use.  app.  2)  and  21  CFR  part  14 
relating  to  advisory  committees. 

Dated:  June  10,  1994. 
Linda  A.  Suydam, 

Interim  Deputy  Commissioner  for  Policy. 
(FR  Doc.  94-14647  Filed  &-15-94;  8:45  ami 
BILLING  CODE  416O-01-F 


Request  for  Nominations  for 
Representatives  of  Consumer  and 
Industry  Interests  on  Public  Advisory 
Panels  or  Committees 

AGENCY:  Food  and  Dnig  Administration. 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  requesting 
nominations  for  consumer 
representatives  and  an  industry 
representative  to  serve  on  certain  device 
panels  of  the  Medical  Devices  Advisory 
Committee  and  consumer 
representatives  for  the  Technical 
Electronic  Product  Radiation  Safety 
Standards  Committee  in  the  Center  for 
Devices  and  Radiological  Health. 
Nominations  will  be  accepted  for 
current  vacancies  and  for  those  that  will 
or  may  occur  through  February-  28. 
1995. 

FDA  has  a  special  interest  in  ensuring 
that  women,  minority  groups, 
individuals  with  disabilities,  and  small 
businesses  are  adequately  represented 
on  advisory  committees  and,  therefore. 
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extends  particular  encoura^RK>nt  to 
nominations  for  approphal  &iy  quali^ffd 
female,  minority,  and  phys  csHy 
disabled  candidates,  and  n  >minatiuns 
from  smai)  businesses  that  manijfarturo 
medical  devices  subject  fo  he 
regulations. 

DATES:  Nominations  shuul«  be  nj»>jiv<:d 
by  August  15. 1994  for  vsr^ncies  Fisted 
in  this  notice. 

ADDRESSES:  All  nooiindiior  b  .md 
i.urricula  vitae  for  consiim<  r 
n-presentatives  for  the  met  ca)  devi«>' 
panels  should  be  sent  to  .Siism 
Meailows  (.iddres.<;  below). 


Cicctiatocy  System 

Gactpoentercicgy  and  UrchDgy 

General  Hospitat  and  Persoral  ^s>e 

hnmunoifXTf 

Obstetrics  and  Gynecotogy 

lectincal  Eleckonc  Produd  Ricfe?«n  Gaiety  Standards 


NV  =  No  vacancy 
IMMEO  =  Imrretfefe  va 


vacaocj 


Functions 

Shuikal  IJuvii  If  Panels 


i  t^l  I 


3ni 
fSeci  iveness  < 


The  fuccuons  of  the  mvt 
partis  are  to:  (1)  Revieiv  ar 
data  on  the  safety  and  e 
marketed  and  investigationi 
{2}  advise  the  Commissione 
and  Daigs  regarding  recomi  -, 
classification  of  these  devices 
(>f  three  regulatory  catpgori 
recommend  the  assignment 
f(ii  the  application  of  regulatory 
requirements  for  devices 
the  standards  or  premarket 
category-;  (4)  adxise  on  any 
risks  to  health  associated  w 
of  dex-ires;  (5)  advise  on 


1  n 


for  n 
prodiii  i  development  protO(  tils 
review  premarket  approval 
frir  those  devices  classified 
premarket  approval  categon 
classincation  of  devices  to 
changes  ia  classification  as 
(7)  recommend  exemption 
devices  from  the  applicatior 
of  the  Federal  Food.  Drug. 
Ac(  (the  act);  (8)  advise  on 
lij  ban  a  device;  and  (9)  respbnd 
requests  from  the  agency  to 
make  recommendatioDs  on 
issues  or  problems  concemi  t^ 
and  effectiveness  of  devices. 
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All  nominations  and  curricula  vitae 
(which  includes  nominee's  office 
address  and  telephorxe  number)  for  the 
industry  representative  frarthe 
Obstetrics  and  GyTiecoIogy  Devices 
Panel  and  the  consumer  representatives 
for  the  Technical  Electronic  Product 
Radiation  Safety  Standards  Committee 
should  be  sent  to  Kay  Li?vin  (address 
l>e!ow). 

FOR  FURTHER  INHJRMATIOW  COJfTACT: 
Regarding  consumer  interests  for  the 
medical  device  panels:  Susan  K, 
Meadows.  Office  of  Consumer 
Affairs  (HFE-20).  Food  and  Dn>g 
Administration.  5600  Fishers  Lan*^, 
Rockville,  MD  20857,  301-443- 


5006. 

Regarding  industry  interests  for  the 
^stetrics  and  Gynecology  Devices 
Panel  and  the  consumer  interests 
for  the  Technical  Electronic  Puxi•.l^^ 
Radiation  Safety  Standards 
ConuDittee;  Kay  A.  Levin,  Food  and 
Drug  Administration.  Center  f»iT 
Devices  and  Radiolcgical  Health 
(HFZ-10).  12720  Twinbrook  Vkv^y 
Rockville,  MD  20857.  301-44  H- 
0422. 

SUPPLEMEffTARY  ^FORMATION:  FDA  If. 
requesting  nominations  for  memb«;.s 
representing  consumer  and  industry 
interests  for  the  vacancies  listed  beloxv 


Ccmmtlee  or  Panel 


Approxtinate  Date  Reprsaefrfwrve  is  Weeded 

Consumer 

trduEtry 

July  1,1994 

^!V 

Jan  1,  1995 

IW 

Jan.  1,  1995 

NV 

Mar.  1,  1996 

NV 

NV 

Fet>.  1,  19&5 

0M*EDi3) 

NV 

Jan.  1,  1995  0) 

NV 

cievifi: 
evaiualo  ■ 
of 
1  devices; 
of  Food 
tended 

info  one 
;  (3) 
of  a  p.norjfy 


f  5 


;  clt  ss 


ined  in 
ppn>val 
Possible 
th  the  use 
ulation  tn 

and 
pplications 
the 

(6)  reviexv 
recommend 
ppropriaf'i; 
certain 
of  portions 
Cosmetic 
necessity 
to 
eview  and 
specific 
thesiifetv 


ito 


3  kdi 
t  e 


Ti^hnkul  Eluctronic  l^rodvht  Httfin'tion 
Safety  Standards  CcmmiUne 

The  function  of  the  Techr\ical 
Ei'.x^tronic  Product  Radiation  S,-ffcfy 
•Standards  Committee  is  fo  provide 
advice  and  consultation  on  tetrhniraJ 
feasibility,  reasonableness,  and 
practicability  of  perfomjance  standi;rds 
for  electronic  products  to  control  the 
emission  of  radiation  from  sue  h 
products.  The  committee  may 
recommend  electronic  product  radiation 
safety  standards  for  consideration. 

Consumer  and  Industry  Representafion 

XJmiicn]  Device  Pnni'is 

Section  513  of  t.he  act,  as  amended  by 
the  Medical  Device  Amendments  of 
1976  (21  use.  360c),  provides  that 
each  medical  device  panei  include  as 
members  one  nonvoting  representative 
of  consumer  interests  and  one 
nonvoting  representative  of  interests  of 
the  medical  device  .manufacturing 
industry. 

Technical  ElecUomc  Product  Rodtotion 
Safety  Standards  Committee 

Section  5.34(0  of  the  act,  as  a.Tiended 
bv  the  Safe  Medical  Devices  Act  of  1990 
121  U.S.C  360kk(f)),  provides  that  the 
Technical  Electronic  Product  Rad>alion 
.Safety  Standards  Committee  include 
five  members  from  governmental 
agencies,  including  State  or  Federal 
Governments,  five  members  from  the 


affef;fed  industrii!s,  ajid  five  mrniLeis 
from  the  genera)  public,  of  which  at 
least  one  shall  be  a  representative  oj 
organized  labor. 

Mont t nation  Proredures 

Cnnsumtir  Ruprn&f'ntcitives 

Any  interested  person  may  nojnircj'.r 
one  or  more  qualified  persons  as  :i 
member  of  a  particular  adviscy- 
committee  or  panel  to  rspresent 
consumer  irrterests  as  identified  in  »h).« 
notice.  Self-nominations  arti  also 
eccepted.  TobeebgfMe  for  st.Jertion. 
the  applicant's  experience  and /or 
educatio.T  will  be  evalusted  against 
Federal  civil  service  criteria  for  the 
position  to  which  the  person  will  fc^- 
appcinl:;*!. 

Nominations  sha.H  include  a  «:o.>)j|iJeJe 
curriculum  vitae  of  each  nominee  and 
shall  state  that  the  nominee  is  aware  ai 
the  nomination,  is  willing  to  serve  as  a 
member,  and  appears  to  have  no  f;onnii  t 
of  interest  that  would  preclude 
membership.  FDA  will  ask  the  poter.fiHl 
candidates  to  provide  detailed 
information  concemirg  such  matters  .if 
financial  holdings,  employment,  and 
research  ^ants  and/or  contracts  to 
permit  evaluation  of  possible  sourocs  of 
conflict  of  interest.  The  nomination 
should  state  whether  the  nominee  is 
interested  only  in  a  particular  advisory 
committee  or  panel  or  in  any  advisory 
committee  or  panel.  The  term  of  offio? 


is  up  to  4  years,  depending  on  the 
appointment  date. 

Industry  Representative  for  the 
Oh'stetrics  and  G\T}eco!ogv  Dfvicss 

Panel 

A:-}-  organization  in  tlio  medical 
•ievice  manufactiu-ing  industry  (industry 
inferesfs)  wishing  to  participate  in  the 
^selection  of  an  appropriite  member  of  a 
parlicLlar  panel  may  nominate  one  or 
more  qualified  persons  to  represent 
industry  interests.  Persons  who 
nominate  themselves  as  i^d•a^:^^ai 
representatives  for  the  panels  will  not 
participate  in  the  selection  process.  It  is. 
therefore,  recommended  that  all 
nominations  be  made  by  someone  with 
an  organization,  trade  association,  or 
firm  who  is  willing  to  participate  in  the 
selection  process. 

iN'ominees  shall  be  full-time 
employees  of  firms  that  manufactu.'^e    - 
products  that  would  come  before  the 
panel,  or  consulting  firms  that  represent 
manufacturers.  Nominations  shall 
include  a  complete  curriculum  vitae  of 
each  nominee.  The  term  of  office  is  up 
to  4  years,  depending  on  the 
appointment  date. 

Selection  Procedures 

Consumer  Representatives 

Selection  of  members  representing 
consumer  interests  is  conducted 
through  procedures  which  include  use 
of  a  consortium  of  consumer 
organizations  which  has  the 
responsibility  for  recommending 
candidates  for  the  agency's  selection. 
Candidates  should  possess  appropriate 
qualifications  to  understand  and 
contribute  to  the  committee's  work. 

Industry  Representative  for  the 
Obstetrics  and  Gynecology  Devices 
Panel 

Regarding  nominations  for  members 
representing  the  interests  of  industry  on 
the  Obstetrics  and  Gynecology  Devices 
Panel,  a  letter  will  be  sent  to  each 
person  that  has  made  a  nomination,  and 
to  those  organizations  indicating  an 
interest  in  participating  in  the  selection 
process,  together  with  a  complete  list  of 
all  such  organizations  and  the 
nominees.  This  letter  will  state  that  it  is 
the  responsibility  of  each  nominator  o: 
organization  indicating  an  interest  in 
participating  in  the  selection  process  to 
consult  with  the  others  in  selecting  a 
single  member  representing  industry 
interests  for  the  panel  within  60  days 
after  receipt  of  the  letter.  If  no 
individual  is  selected  within  60  days, 
the  agency  vdll  select  the  nonvoting 
member  representing  industry  interests. 

This  notice  is  issued  under  the 
Federal  Advisory  Committee  Act  (5 


U.S.C.  app.  2)  and  21  CFR  part  14 
relating  to  advisory  committees. 

Dated:  June  tO.  1994. 
Linda  A.  Suydam, 

Interim  Deputy  Commissioner  for  Operations 
IFR  Doc.  94-14648  Filed  6-15-94;  8;45  am! 
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Health  Care  Financing  Administration 

Public  Information  Collection 
Requirements  Submitted  to  the  Office 
of  Management  and  Budget  (OMB)  for 
Clearance 

agency:  Health  Care  Financing 
Administration,  HHS. 

The  Health  Care  Financing 
Administration  (HCFA),  Department  of 
Health  and  Human  Services  (HHS).  has 
submitted  to  OMB  the  following 
proposals  for  the  collection  of 
information  in  compliance  with  the 
Paperwork  Reduction  Act  (Pub.  L.  96- 
511). 

1.  Type  of  Request:  New;  Title  of 
Information  Collection:  Evaluation  of 
Medicare  SELECT  Amendments;  Form 
No.:  HCFA-R-164;  Use:  This  is  a 
telephone  survey  of  Medicare 
beneficiaries  in  six  states,  some  of 
whom  have  purchased  Medicare 
SELECT  policies.  There  is  also  a  mail 
survey  of  non-SELECT  Medigap  insurers 
in  the  15  States  where  Medicare 
SELECT  policies  may  be  sold; 
Frequency:  One  time  data  collection; 
Respondents:  Businesses  or  other  for- 
profit;  Estimated  Number  of  Responses: 
10,288;  Average  Hours  Per  Response:  1.5 
minutes  (telephone  interview)  30 
minutes  (questionnaire);  Total 
Estimated  Burden  Hours:  4035. 

2.  Type  of  Request:  Revision;  Title  of 
Information  Collection:  HospUal  and 
Hospital  Health  Care  Complex  Cost 
Report;  Form  No.:  HCFA-2552;  Use: 
This  form  is  used  by  Hospital  Health 
Care  Complexes  to  report  their  Health 
Care  costs  to  determine  amounts 
reimbursable  for  the  services  furnished 
to  Medicare  Beneficiaries:  Frequency: 
Annually;  Respondents:  Businesses  or 
other  for-profit.  Nonprofit  institutions. 
Small  businesses  or  organizations; 
Estimated  Number  of  Responses: 
380,560;  Average  Hours  Per  Response:  1 
hr;  Total  Estimated  Burden  Hours: 
380,560  (reporting)  4.053,000 
(recordkeeping)  4,433,560. 

Additional  Information  or  Comments: 
Call  the  Reports  Clearance  Office  on 
(410)  966-5536  for  copies  of  the 
clearance  request  packages.  Written 
comments  and  recommendations  for  the 
proposed  information  collections 
should  be  sent  within  30  days  of  this 
notice  directly  to  the  OMB  Desk  Officer 


designated  at  the  following  address: 
OMB  Human  Resources  and  Housing 
Branch,  Attention:  Allison  Eydt.  New 
Executive  Office  Building,  Room  1001. 
Washington,  EKi;  20503 

Dated:  June  10.  1994. 
John  .\.  Strcb, 

Director,  Management  Planning nr..!  Arinhiis 

Staff.  Office  cf  Financial  and  Human 

lit'.-^ources,  Health  CareFincnnne: 

AJniiiiistmtion. 

(FR  Doc.  94-14675  Filed  f.-ti-94;  B  45  JT.I 
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National  Institutes  of  Health 

National  Institute  en  Drug  Abuse; 
Notice  of  Meetings 

Pursuant  to  Public  Law  92-463, 
notice  is  hereby  given  of  the  meetings  of 
the  review  committees  of  the  National 
Institute  on  Drug  Abuse  for  July  1904. 
These  meetings  will  be  open  to  the 
public  for  approximately  one-half  hour 
at  the  beginning  of  the  first  day  of  the 
meeting  for  announcements  and  reports 
of  administrative,  legislative,  and  . 
program  development.  Attendance  by 
the  public  will  be  limited  to  space 
available. 

As  indicated  below  in  accordance 
with  provisions  set  forth  in  section' 
552b(c)(4)  and  552b(c)(6),  title  5.  U.S.C. 
and  section  10(d)  of  Public  I^w  92^63, 
these  meetings  will  be  closed  to  the 
public  for  the  review,  discussion,  and 
evaluation  of  individual  grant 
applications  on  the  dates  indicted 
below.  These  applications  and  the 
discussions  could  reveal  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material  and 
personal  information  concerning 
individuals  associated  with  the 
applications,  disclosure  of  whirh  would 
constitute  a  clearly  unwarraiiled 
invasion  of  personal  privacv. 

Summaries  of  the  meetings  and 
rosters  of  committee  members  may  be 
obtained  from:  Ms.  Camilla  L.  Holland. 
NIDA  Committee  Management  Officer. 
National  Institutes  of  Health.  Parklawn 
Building,  room  10-^2.  5600  Fishers 
Lane.  Rockville.  MD  20857  (Telephone: 
301/443-2755). 

Substantive  program  information  may 
be  obtained  from  the  contacts  whose 
names,  room  numbers,  and  telephone 
numbers  are  listed  below. 

Committee  Name:  Biobehavioral/Cli.nical 
Subcommittee,  Drug  Abuse  AIDS  Research 
Review  Committee. 

Meeting  Date:  July  12-13.  1994. 

Place:  Hyatt  Regency  Bethesda.  One 
Bethesda  Metro  Center.  Bethesda.  Maryland 
20814. 

Ofx-n:  July  12.  9  a.m.  to  9:30  am. 
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Cloaed:  9:30  aJiL.  )abf  1 2,  e|>  ady»iioraf.ta 

CiMttict:  Mar,-  Qister,  Pb.DL  room  10-42, 
FarkJftwn  Building.  Tekpi}<ju^  (3011  44V 
2620. 


iobeh  a 


:3( 
,t( 


t»  nd 


(Slgll 


reasocu  b!e 


CommiUee  Name:  So«n« 
Subtonunittee,  Drug  Aln^ae 
Review  Committee. 

Xieetiag  Date,  {uly  12-14, 

Ptace:  Hyatt  Regency 
Befhesda  Mi^troCfenler,  B«tk 
20814. 

Open:  July  12,  9  a.m.  to  9 

Closcti.  9:30  a.m.,  July  12 
on  July  14. 

Contact.  H.  hJoble  Jones,  i 
I'arklawn  Building,  TelephoiK 
0042 

Individuals  who  plan  to  at 
s[iHriai  assistance,  such  as 
interpretation  or  other 
accommodations,  should  cor 
persons  n^med  above  in  advHi 
meeting. 

(Catalog  of  Federal  Domestk 
Program  Numbers:  93.277 
R-;search  Scientist  Dev^lopme^ 
Research  Scientist  Awards; 
Abuse  National  Research 
Reseanh Training;  93.279. 
Researrh  Programs) 

Dated;  June  10, 1994. 
Susan  K.  Fcldjaan, 
Cctnnutti:!'  Management  Offh 
|FR  Doc.  94-14617  Fited  ft-l 
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Dng 


I  Serv  ce 
.Dng 


5-04 


Natiofiai  Institute  on  Drug 
Meeting 


S2- 


'.n. 


Pursuant  to  Public  Law 
notice  is  hereby  given  of  thj; 
the  Extramural  Science 
National  Institute  on  Drug 
July  18-19,  1994,  from  9  a 
at  the  Marriott  Suites  Hotel 
Dc-mocracj'  Blvd.,  Bethesrfa 
20817. 

The  LAtramural  Srierici- 
Hoard  will  discuss  NIDAs 
anas  and  extramural 
n.!H!ling  will  be  open  to  the 
f.he  dates  indicateirf  above; 
attend.inr e  by  the  public  w 
to  .spare  available. 

A  summary  of  the  meetin 
rostor  of  com.TiittGO  membs 
obtai.netl  from  Ms.  Camilla 
NJDA  CommiUee  Managem 
National  Institutes  of  Healt! 


progn  ms 


Biiilding.  room  70-42,  56GC 
Lapp,  Rockville,  Marylan*; 
44.3-275.=;). 


Recordkeeping 


vioral 
Researrh 


Oce 

StasyUad 


am. 
fldjoamnnent 

n  ia-22, 
(301)44.1- 


iuid  iiei;d 
laii;^u«ge 


.  ,VWI. 


fVbus^ 


463. 

meeting  of 
Adjrisory  Board, 
buse  on 

to  5  p.m. 
6711 
Warjhnil 


Adi'is.-jry 
trogram 

Thin 
public  on 
:.;vt^v»*r, 
11  be  limiteci 


5  ari'J  a 
s  mrsy  b»- 
Holland, 
>t  Offictr, 
Pa.-klaivo 
'is-bfifs 
03.57  (301/ 


Substantive  program  tnfanxMtion  Bwy 
bK  obtained  from  Ms.  JacqaeKne  P. 
Downing,  room  lOA-55,  Pvklawn 
Building,  5600  Fishers  Lane,  Rockviil^, 
Maryland  20857, 4301/443-1056). 

Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sigp 
language  interpretation  or  other 
reasonSjle  accnmmodations,  should 
contact  the  contact  person  namied  above 
in  advance  of  the  meeting. 

Dated:  June  10, 1994.  ' 
Sasan  K.  Feldman, 

Cocjmittee  Management  Offkf^.  fiifH. 

jFK  Doc  94-14618  Fih.-d  6-15-94;  8:45  am) 
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DEPARTMENT  OF  HOUSING  ANS> 
URBAN  DEVELOPMENT 

Office  of  Administration 
(Docket  Na  r«-94-a79l) 

Submission  ol  Proposed  Information 
Collection  to  OMB 

•AGENCY:  Office  of  Adjiiinistratioa,  HUD. 
ACTION:  Notice. 

SUMMARY:  The  proposed  informau'on 
rol lection  requirement  described  belmw 
has  been  submitted  to  the  Offfce  of 
Management  and  Budget  fOMB)  for 
review,  as  requii^d  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  must  be 
received  within  thirty  (30)  days  from  the 
date  of  this  notice.  Comments  should 
refer  to  the  proposal  by  name  and 
should  bo  sent  to:  Joseph  F.  Lackey,  jr., 
OMB  Desk  Ofncer.  Omce  of 
Management  and  Budget,  New 
Executive  Office  Building,  Washington, 
DC  20.^03. 

FOR  FURTHER  INFORMATtOH  CC^T^XT: 
Kay  F.  Weaver,  Reports  Ma-iagenient 
Officer,  Department  of  Housing  and 
Urban  lieveiopraent,  451  7th  Street, 
Southwest.  Washington,  DC  20410, 
telephone  (202)  708-0030.  This  is  not  a 
toll-free  number.  Qipies  of  the  propos<^d 
forms  and  other  available  documents 
submitted  to  OMB  may  be  obtained 
from  fvls.  Weaver. 
SUPPLEMENTARY  INFORMATION:  Tho 
Departnifcnt  has  submitted  the  piop<}i^I 


for  the  collection  of  infonoatfon,  as 
described  below,  to  OMB  Cor  review,  ts 
required  by  the  Paperwod^  Reduction 
Af:t  C44  US.C  chapter  SsT 

The  notice  lists  the  following 
information:  (1)  The  title  of  the 
information  collection  proposal;  (2)  lh« 
office  of  the  agency  to  collect  the 
information;  (3)  the  description  of  tlie 
need  for  the  information  and  its 
proposed  use;  (4)  the  agency  form 
'  number,  if  applicable;  (5)  what  meuibcis 
of  the  public  will  be  affected  by  the 
proposal;  (6)  how  frequently 
iaformation  submissicn.<»  will  be 
required;  (7)  an  estimate  of  tiie  total 
number  of  hours  needed  to  prepare  lh*i 
infoimatioc  submission  inchiding 
number  of  respondeots,  frequency  of 
response,  and  hours  of  response;  (8) 
whether  the  proposal  is  new  or  an 
extension,  reinstatement,  or  revision  oJ 
an  infonnaticm  collection  requirement; 
and  (9)  the  names  and  telephone 
numbers  of  an  agency  official  familiisr 
with  the  proposal  and  of  the  OMB  Desk 
Officer  for  the  Department 

Authority:  Section  3507  of  the  Papenwork 
Kedui  tion  Act,  44  L'.S.C  3507;  Section  7(d) 
of  the  Department  of  Housing  and  Urban 
Dt'velopment  Act,  42  U.S.C  35:»5(d). 

Dated:  June  6, 1994. 

JohnT.  9tfurphy, 

Director,  IRM  Policy  and  kioiiogemeni 
Division. 

Submission  of  Proposed  Information 
Collection  to  0\fB 

Pmposal:  P'loodpLL'i  Management 
(FR-865). 

Office:  Community  Planning  and 
Development. 

Descripticn  of  the  ^Jeed  For  the 
Information  and  Its  Proposed  Use:  24 
CFR  part  53  prescribes  decisionmcAing 
procedures  that  applicants  and  gra.'jtees 
in  certain  programs  must  comply  with 
before  HL'D  a.ssista.nce  can  be  used  foi 
projef;ts  that  may  effect  fiocniplains. 
Reands  must  be  ktot  and  iKaii.t:umni 
by  the  recipients  to  document 
compliance  of  projeriswith  th^; 
Executive  Ciders. 

f brn  Number:  None. 

Rtspondrmts:  SleAa  or  Local 
Governments. 

Frctfuency  of  Stibmiasian: 
Recordkeeping. 
lioporting  Burden: 


Number  o(  re- 
spondents 


Frequency  of 
response 


Hours  per 
response 


Burde.1 
hours 


3,200 


.40 


1,280 


Total  Estimated  Burden  Hours:  1,280. 

Status:  New. 

Contact:  Tmman  Coins.  HUD,  (202) 
708-3947,  Joseph  F.  Lackey,  Jr..  0MB. 
(202) 395-7316. 

Dated:  June  6. 1994. 

(FR  Doc.  94-14686  Filed  6-15-94;  8:45  ami 
BILLING  CODE  4210-01-M 
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(Docket  No.  N-94-3792] 

Submission  of  Proposed  Information 
Collection  to  0MB 

AGENCY:  Office  of  Administration.  HUD. 
ACTION:  Notice. 


SUMMARY:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  pubHc  comments  on  the 
subject  proposal. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  must  be 
received  within  thirty  (30)  days  from  the 
date  of  this  notice.  Comments  should 
refer  to  the  proposal  by  name  and 
should  be  sent  to:  Joseph  F.  Lackey.  Jr.. 
OMB  Desk  Officer,  Office  of 
Management  and  Budget,  New 
Executive  Office  Building.  Washington 
DC  20503. 


FOR  FURTHER  INFORMATION  CONTACT:  Kay 
F.  Weaver.  Reports  Management  Officer. 
Department  of  Housing  and  Urban 
Development.  451  7th  Street  Southwest. 
Washington,  DC  20410,  telephone  (202) 
708-0050.  This  is  not  a  toll-free  number. 
Copies  of  the  proposed  forms  and  other 
available  documents  submitted  to  OMB 
may  be  obtained  from  Ms.  Weaver. 
SUPPLEMENTARY  INFORMATION:  The 
Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35). 

The  Notice  lists  the  following 
information:  (1)  The  title  of  the 
information  collection  proposal;  (2)  the 
office  of  the  agency  to  collect  the 
information;  (3)  the  description  of  the 
need  for  the  information  and  its 
proposed  use;  (4)  the  agency  form 
number,  if  appUcable;  (5)  what  members 
of  the  public  will  be  affected  by  the 
proposal;  (6)  how  frequently 
information  submissions  will  be 
required;  (7)  an  estimate  of  the  total 
number  of  hours  needed  to  prepare  the 
information  submission  including 
number  of  respondents,  frequency  of 
response,  and  hours  of  response;  (8) 
whether  the  proposal  is  new  or  an 
extension,  reinstatement,  or  revision  of 
an  information  collection  requirement; 
and  (9)  the  names  and  telephone 
numbers  of  an  agency  official  familiar 


with  the  proposal  and  of  the  OMB  Desk 
Officer  for  the  Department. 

Authority:  Section  3507  of  the  Paperwork 
Reduction  Act.  44  U.S.C.  3507;  Section  7(d) 
of  the  Department  of  Housing  and  Urban 
Development  Act,  42  U.S.C.  3535(d). 

Dated:  May  26. 1994. 

John  T.  Murphy, 

Director.  IRM  Policy  and  Management 
Division. 

Submission  of  Proposed  Information 
Collection  to  OMB 

Proposal:  Performance  Funding 
System:  Energy  Conservation  Savings 
(FR-3387). 

Office:  Public  and  Indian  Housing. 

Description  of  the  Need  For  the 
Information  and  Its  Proposed  Use:  The 
information  collection  is  needed  so  that 
Housing  Authorizes  may  apply  for 
increased  operating  subsidy  payments 
due  to:  (1)  Sharing  of  energy  rate 
reductions,  (2)  non-HUD  financing  of 
energy  conservation,  or  (3)  units  lost 
through  combining  of  units  into  larger 
units.  The  information  is  needed  to 
calculate  the  operating  subsidies  under 
the  Performance  Funding  System. 

Form  Number:  None. 

Respondents:  State  or  Local 
Covernments. 

Frequency  of  Submission:  Annually 
and  Recordkeeping. 
Reporting  Burden: 


Number  of  re- 
spondents 


Information  Collection 
Recordkeeping  


Frequency  of 
response 


Hours  per 
response 


Burden 
trours 


200 
200 


Varies 

4 


2.615 
800 


Total  Estimated  Burden  Hours:  3,415. 

Status:  Reinstatement  with  changes. 

Contact:  John  Comerford,  HUD,  (202) 
708-1872,  Joseph  F.  Lackey.  Jr.,  OMB, 
(202) 395-7316. 

Dated:  May  26, 1994. 

IFR  Doc.  94-14687  Filed  6-15-94;  8:45  am) 
aiLUNQ  CODE  421(MI1-M 


[Docket  No.  N-94-3790] 

Submission  of  Proposed  Information 
Collections  to  OMB 

AGENCY:  Office  of  Administration,  HUD. 
ACTION:  Notices. 


SUMMARY:  The  proposed  information 
collection  requirements  described  below 
have  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 


soliciting  public  comment  on  the 
subject  proposals. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comment  regarding 
these  proposals.  Comments  must  be 
received  within  thirty  (30)  days  from  the 
date  of  this  notice.  Comments  should 
refer  to  the  proposal  by  name  and 
should  be  sent  to:  Joseph  F.  Lackey.  Jr.. 
OMB  Desk  Officer.  Office  of 
Management  and  Budget,  New 
Executive  Office  Building.  Washington 
DC  20503. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kay  F.  Weaver.  Reports  Management 
Officer,  Department  of  Housing  and 
Urban  Development,  451  7th  Street 
Southwest,  Washington,  DC  20410, 
telephone  (202)  708-0050.  This  is  not  a 
toll-free  number.  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  OMB  may  be  obtained 
from  Ms.  Weaver. 


SUPPLEMENTARY  INFORMATION:  The 
Department  has  submitted  the  proposals 
for  the  collections  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35). 

The  Notices  list  the  following 
information:  (1)  The  title  of  the 
information  collection  proposal;  (2)  the 
office  of  the  agency  to  collect  the 
information;  (3)  the  description  of  the 
need  for  the  information  and  its 
proposed  use;  (4)  the  agency  form 
number,  if  applicable;  (5)  what  members 
of  the  public  will  be  affected  by  the 
proposal;  (6)  how  frequently 
information  submissions  will  be 
required;  (7)  an  estimate  of  the  total 
number  of  hours  needed  to  prepare  the 
information  submission  including 
number  of  respondents,  frequency  of 
response,  and  hours  of  response;  (8) 
whether  the  proposal  is  new  or  an 
extension,  reinstatement,  or  revision  of 
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an  information  collect 
and  (9)  the  names  and 
numbers  of  an  agency 
with  the  proposal  and 
Officer  for  the  Depart 

Authority:  Section  350: 
Reduction  Act,  44  U.S.C. 
of  the  Department  of  Hou 
Development  Art.  42  U..': 


on  requirement; 
telephone 
>fficial  familiar 
)f  the  OMB  Desk 
nient. 

of  the  Paperwork 
1507;  Section  7(d) 
ingand  Urbvin 
Sr.  3535(d). 


Annual  Reporting 
Recordkeeping  ... 


Total  Estimated  Burcien  Hours:  248. 

Status:  Reinstatemen  ,  no  changes. 

Contact:  William  C. '  horson,  HUD, 
(202)  708-4703,  Joseph  F.  Lackev,  Jr.. 
OMB.  (202)  395-7316. 

Dated:  June  2.  1994. 

Proposal:  HOME  Program 
Evaluation— Round  II  E  ata  Collection. 

Office:  Policy  Development  and 
Research. 


Evaluation 


l{   0 


Total  Estimated  Burden  Hours:  398. 

Status:  New. 

Contact:  Ruth  Alahv« 
(202)  708-0574,  Joseph 
OMB,  (202)  395-7316. 

Dated;  June  2.  1994. 


Proposal:  Characterisi  i 
HUDMultifamilvMana 


Information  Cdiection 


Total  Estimated  Burden  Hours:  40. 

Status:  New. 

Contact:  Robert  G.  KiHg,  HUD.  (602) 
379-4681,  Joseph  F.  Larjcey.  Jr.,  OMB. 
(202) 395-7316. 

Dated:  Mav  27, 1994. 


Proposal:  Recertificati 
Income  and  Composifio 
(b). 


Dated:  June  2,  1994. 

John  T.  Murphy, 

Director,  IBM  Policy  and  Management 
Division. 

Submission  of  Proposed  InfoiTnation 
Collection  to  OMB 

Proposal:  Analysis  of  Proposed  Main 
Construction  Contract. 

Office:  Public  and  Indian  Housing. 

Description  of  the  Need  For  the 
Information  and  Its  Proposed  Use:  Form 
HUD-52396  is  a  comparison  of  actual 


bid  cost  on  a  conventionally  developed 
public  housing  project  to  the  approved 
pre-bid  estimates.  The  form  is  prepared 
by  the  PHA  and  submitted  to  HUD 
when  requesting  approval  for  the  sword 
of  the  construction  contract. 

Form  Number:  HUD-52396. 

Respondents:  State  or  Local 
Governments  and  Non-Profif 
Institutions. 

Frequency  of  Submission:  Annually 
and  Recordkeeping. 

Reporting  Burden: 


Number  of  re- 
spondents 


Frequency  of 
response 


Hours  per 
response 


Burden 

hours 


96 
110 


1.15 
1 


2 
.25 


120 
28 


Description  of  the  Need  For  the 
Information  and  Its  Proposed  Use:  The 
evaluation  will  identify  the  effects  of  the 
HOME  program's  requirements  on  its 
implementation,  including  how  the 
program  is  being  administered  and 
which  housing  units,  households,  and 
neighborhoods  are  being  assisted.  This 
second  phase  of  data  collection  will 
involve  telephone  interviews  to  state 


and  local  participating  jurisdiclionb  o.-,d 
to  non-profit  participants,  and  will 
focus  on  the  use  of  Community-based 
Housing  Development  Organizations 
(CHDOs)  in  the  HOME  program. 

Form  Number:  None. 

Respondents:  State  or  Local 
Governments  and  Non-Profit 
Institutions. 

Frequency  of  Submission:  One-Time. 

Reporting  Burden: 


Numtjer  ol  re- 
spondents 


Freuency  of 
response 


Hours  per 
response 


Burden 
hcu'S 


530 


.75 


•&6 


ian,  HUD. 
".  Lackey,  Jr., 


cs  of  Good 

ement  .Agents. 


Office:  Inspector  General. 

Deccription  of  the  Need  For  the 
Information  and  Its  Proposed  Use:  HUD 
seeks  to  identify  measurable  or 
quantifiable  characteristics  of  good 
multifamily  management  agents.  HUT) 
would  use  any  identified  characteristics 
lo  approve  and  monitor  agents  who 


manage  HUD-insured  and  HUD  held 
multifamily  projects. 

Form  Number:  None. 

Respondents:  Businesses  or  Other 
For-Profit  and  Small  Businesses  or 
Organizations. 

Frequency  of  Submission:  One-Tim^ 

Reporting  Burden: 


Uumbef  of  re- 
spondents 


Freuency  of 
response 


Hours  per 
response 


Burcen 
hours 


80 


•iO 


m  of  Family 
— section  235 


Office:  Housing. 

Description  of  the  Need  For  the 
Information  and  Its  Proposed  Use:  The 
forms  are  submitted  by  homeowners  to 
mortgagees  to  determine  their  continued 
eligibility  for  assistance  and  to 
determine  the  amount  of  assistance  a 
homeowner  is  to  receive.  The  forms  are 
also  used  by  mortgagees  to  report 


statistical  and  general  program  d&ts  to 
HUD. 

Form  Number:  HUD-93101  and 
93101-A. 

Respondents:  Individuals  or 
Households  and  Businesses  or  Othn 
For-Profit. 

Frequency  of  Submission:  On 
Occasion  and  Monthly. 

Reporting  Burden:  ' 
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HUD-93101  

HUD-93101-A 


Number  of  re- 
spondents 


50.000 
962 


Frequency  of 
response 


1.25 
12 


Hours  per 
response 


1 

.17 
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Burden 
fx)urs 


187.500 
1.962 


Total  Estimated  Burden  Hours: 
189.462. 

Status:  Extension,  no  changes. 

Contact:  Theodore  Green.  HUD  (202) 
708-1719.  Joseph  F.  Lackey.  Jr..  OMB. 
(202) 395-7316. 

Dated:  May  27, 1994. 

Proposal:  Definition  of  Income,  Rents 
and  Recertification  of  Family  Income  for 


the  Rent  Supplement,  section  236  and 
section  8  Special  Allocation  Programs. 

Office:  Housing. 

Description  of  the  Need  For  the 
Information  and  Its  Proposed  Use:  The 
information  will  be  used  by  the  project 
owners  to  advise  HUD  and  request 
approval  of  new  utility  allowances 
when  the  utility  rate  change  results  in 
a  cumulative  increa.se  of  10  percent  or 
more.  If  periodic  adjustments  to  the 


utility  allowance  are  not  made,  tenants 
would  be  required  to  pay  a  larger  total 
tenant  payment  than  is  permissible. 

Form  Number:  None. 

Respondents:  State  or  Local 
Governments,  Businesses  or  Other  For— 
Profit,  and  Non-Profit  Institutions. 

Frequency  of  Submission:  On 
Occasion. 

Reporting  Burden: 


Penodic  requests 


Number  of  re- 
spondents 


Frequency  of 
response 


Hours  per 
response 


Burden 
hours 


1,200 


1 


0.5 


600 


Total  Estimated  Burden  Hours:  600. 

Status:  Extension,  no  changes. 

Contact:  James  J.  Tahash.  HUD.  (202) 
708-3944.  Joseph  F.  Lackey.  Jr.,  OMB, 
(202)  395-7316. 

Dated:  May  26. 1994. 

Proposal:  Community  Development 
Block  Grants:  State's  Program. 


Annual  Report 
Recordkeeping 


Office:  Community  Planning  and 
Development. 

Description  of  the  Need  for  the 
Information  and  Its  Proposed  Use: 
Section  104  (A)  and  (D)  of  the  Housing 
Community  Development  Act  of  1974. 
as  amended,  requires  states  to  submit  to 
HUD  a  final  statement  and  a 
performance  and  evaluation  report 


annually  concerning  the  use  of  funds 
made  available  under  Section  106  of  the 
Act  for  HUD  to  determine  statutory 
compliance. 

Form  Number:  None. 

Respondents:  State  or  Local 
Governments. 

Frequency  of  Submission:  Annually 
and  Recordkeeping. 

Reporting  Burden: 


Numt)er  of  re- 
spondents 


Frequency  of 
response 


Hours  per 
response 


Burden 

hours 


49 

49 


2 

1 


308 
6.120 


30.184 
299,880 


Total  Estimated  Burden  Hours: 
330,064. 

Status:  Revision. 

Contact:  Richard  J.  Kennedy.  HUD. 
(202)  708-1322.  Joseph  F.  Lackev.  Jr.. 
OMB,  (202)  395-7316. 

Dated:  May  23. 1994. 


HUD-9739 


Proposal:  Preservation — Sales  and 
Resident  Homeownership. 

Office:  Housing. 

Description  of  the  Need  for  the 
Information  and  Its  Proposed  Use:  The 
form  will  assist  grant  recipients  in 
receiving  grant  funds  through  the 
Department's  automated  Line  of  Credit 


System.  The  form  will  also  assist  HUD 
in  reviewing  and  verifying  payment  of 
grant  funds. 

Form  Number:  HUI>-9739. 

Respondents:  Non-Profit  Institutions. 

Frequency  of  Submission:  On 
Occasion. 

Reporting  Burden: 


Number  of  re- 
spondents 


Frequency  of 
response 


Hours  per 
response 


Burden 
hours 


25 


.25 


31 


Total  Estimated  Burden  Hours:  31. 

Status:  New. 

Contact:  Ailene  Halfon.  HUD.  (202) 
708-1142.  Joseph  F.  Lackey.  Jr.,  OMB. 
(202) 395-7316. 

Dated:  May  23, 1994. 

Proposal:  Previous  Participation 
Certificate  Joint  HUD  and  USDA- 
Farmer's  Home  Administration  Forms. 


Office:  Housing. 

Description  of  the  Need  for  the 
Information  and  Its  Proposed  Use:  The 
information  collected  will  be  used  to 
evaluate  the  feasibility  of  applications 
for  multifamily  projects  with  respect  to 
previous  track  and  experience  records  of 
the  applicants  as  owners,  managers, 
consultants,  general  contractors,  and 


nursing  home  operators  and 
administrators. 

Form  Number:  HUI>-2503  and  USDA 
Farmer's  Home  1944-37. 
i  Respondents:  Individuals  or 
Households  and  Businesses  or  Other 
For-Profit. 

Frequency  of  Submission:  On 
Occasion. 

Reporting  Burden: 
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information  Collect'on 


Hours;  f).972. 
h  changes. 
Hitchcock,  HUD. 
F  Lac  key.  Jr., 


Total  Estimated  Buiilcn 

Status:  Extension  \v 

Contact:  Thomas  H. 
f202)  708-3776,  Josep{ 
O.MB.  (202)  395-731  fi 

Dated:  May  23.  199-?. 

Proposal:  Transmitf^  of  Form  HliD- 
500.^8. 


HUD-50060 


La:k 


Total  Estimated  Bur 
Status:  Reinstatenier 
Contact:  Earl  Simons 

708-0744.  Joseph  F 

(202)395-7316. 

Dated:  .May  23.  1994. 

iFR  Doc  94-1-4685  Filed 
BILLING  CODE  421(M>1-M 


f  -l.'i-y-l:  «:4.'>am| 


DEPARTMENT  OF  THE 


Bureau  of  Land  Management 
[AK-962^230-05-P; 


Alaska  Native  Claims 
for  Publication 


hi  accordance  with  D 
regulation  43  CFR  2650 
hereby  given  that  a  dec 
conveyance  under  the 
14(a)  ofthe  Alaska  Nat 
Settlement  Act  of  Deceitber 
U.S.C.  1601,  1613(a).  vv 
Koniag.  Inc.,  Regional 
Corporation  for  140  00 
involved  are  in  the  vici 
Bay.  Alaska. 

U.S.  Sur\ev  No.  9458,  i^Iaska 


tie 

e:i 
1 1 
la 


A  notice  of  Lhe  decisi 
published  once  a  ueek 
consecutive  weeks,  in  i 
Mirror.  Copies  of  the  d 
obtained  by  contacting 
Office  of  the  Bureau  of 
Management,  222  West 
Avenue,  #13.  Anchoragf 
7599  ((907)  271-5960) 

Any  party  claiming  ^ 
which  is  adversely  affec 
decision,  an  agency  oft 
government  or  regional 
shall  have  until  July  18, 
appeal.  However,  partie; 
service  by  certified  mail 


Numtier  of  re-  Frequency  of  Hours  per 

spondenfs  '  response  ^         response 


Bjt'jjen 


11,250 


1 


0.6197 


6.S72 


Office:Public  and  Indian  hiousinp. 

Description  ofthe  Need  for  the 
Information  and  Its  Proposed  L\'t>:  The 
form  HUr>-50060  allows  the 
Department  to  establish  appropriate 
management  control  procedures  to 
Hssiirn  complete  and  accurate  reporting 


of  information  cantainr'd  on  if:;/,  HI  "D^ 
50058  submittals. 

Form  Xumber:  HL'D-500&0. 

Respondents:  State  or  Lochl 
Covernments. 

Frequency  of  Submission:  SUjir.i-Ay 
and  Quarterly. 

Reporting  Burden: 


Number  of  re- 
spondents 


Frequency  of 
response 


Hours  per 
response 


'••Ci-rs 


4.500 


8.3 


.05 


.667 


en  Hours;  1.867. 
,  no  changes. 
HUD.  (202) 
ev.  Jr.,  OMB. 


INTERIOR 


AA-6677- 


-AJ 
flection;  Notice 
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n  will  be 
or  four  (4) 
Kodiak  Daily 

sion  may  be 

e  Alaska  State 
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t)e 


•roperty  interest 
ed  by  the 
Federal 
<  orporation, 
1994,  to  file  an 
receiving 
shall  have  30 


days  from  the  date  of  roceipt  to  file  an 
appeal.  Appeals  must  be  filed  in  the 
Bureau  of  Land  Management  at  the 
address  identified  above,  where  the 
requirements  for  filing  an  appeal  may  be 
obtained.  Parties  who  do  not  file  an 
appeal  in  accordance  with  the 
requirements  of  43  CFR  Part  4,  Subpart 
E.  shall  be  deemed  to  have  waived  their 
rights. 

Terry  R.  Hassett, 

Chief  Branch  of  Gulf  Rim  Adjudication. 
IFR  Dor:.  94-14668  Filed  6-l.'>-04;  H:4.'i  am\ 
BILLING  CODE  4310->JA-P 

[AZ-020-04-71 22-02-5491] 

Notice  of  Intent  To  Prepare  an 
Environmental  Impact  Statement 

AGENCY:  Department  of  Interior.  Bureau 

of  Land  Management. 

ACTION:  Notice  of  Intent  to  prepare  an 

environmental  impact  statement; 

Cyprus  Bagdad  Copper  Mine.  Bagdad. 

Arizona. 

SUMMARY:  The  Bureau  of  Land 
Management,  Phoenix  District  Officn.  is 
preparing  an  Environmental  Impact 
Statement  for  the  coBStruction  of  a 
tailings  facility  expansion  and  south 
waste  rock  disposal  facility  for  the 
existing  open  pit  copper  mine  at  Cyprus 
Bagdad.  The  mine  is  located  near  the 
Town  of  Bagdad,  in  Yavapai  County. 
Arizona.  Cyprus  Bagdad  Copper 
Corporation  has  submitted  a  proposed 
Mine  Plan  of  Operations  to  the  Bureau 
of  Land  Management,  as  required  under 
the  Code  of  Federal  Regulations  and 
title  V  of  the  Federal  Land  and  Policy 
Management  Act  (FLPMA)  of  1976.  the 
Bureau  of  Land  Management  has 
responsibility  for  analysis,  review,  .ind 
approval  ofthe  mining  plan. 
Preparation  of  the  Environmental 


Impact  .Statement  will  follow  the  Cot?!- 
of  Federal  Regulations,  title  40.  M.npjirl 
1500. 

The  mine  plan  proposes  the 
expansion  of  the  existing  Mam.'noth 
tailings  impoundment,  the  development 
of  the  Upper  Mammoth  tailings 
impoundment,  and  the  expansion  i.f  the 
south  waste  rock  disposal  facility  to 
continue  mineral  and  mining  operhtions 
at  Cyprus  Bagdad.  The  public  is  invited 
to  participate  in  the  NEPA  process 
beginning  with  scoping  and  the 
identification  of  issues  in  July  1994. 
DATES:  Public  Scoping  Meetings  to 
identify  issues  will  be  held  as  foJIows. 
Tuesday.  July  12  (7-9  p.m.) 
Holiday  Inn 
3100  Andy  Devine 
Meeting  room  C 
Kingman,  AZ 

Wednesday,  July  13  (7-9  p.m.) 
Yavapai  College 
1100  E.  Sheldon  St. 
Bldg.  3,  room  133 
Prescott,  AZ 

Written  comments  relating  to  the 
identification  of  issues  will  be  arcepted 
until  August  13,  1994. 

ADDRESSES:  Send  comments  to:  Bureau 
of  Land  Management,  Phoenix  District 
Office.  Attn:  Mary  Johjison.  2075  W 
Deer  Valley  Road,  Phoenix,  Arizo.ia 
85027. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Johnson,  Project  Manager.  Burr-au 
of  Land  Management,  Phoenix  District 
Office,  2015  W.  Deer  Valley  Road. 
Phoenix,  Arizona  85027  (Phone:  (602) 
780-8090). 

SUPPLEMENTARY  INFORMATION:  C\prus 
Bagdad  Copper  Mine  is  located  near  the 
Town  of  Bagdad,  about  60  miles 
northwest  of  Wickenburg  on  State 
Highway  96.  The  existing  mine  is  an 
open  pit  copper  mine  with  flotation  nV.i) 


tailings,  low  grade  dump  leaching,  and 
a  solvent  extraction-electro  winning 
plant. 

Two  tailings  facilities  currently 
contain  mill  wastes.  The  current  tailings 
facilities  are  nearing  capacity  and  will 
need  to  be  closed  and  expanded  in  two 
years. 

The  expansion  of  the  Mammoth 
tailings  would  disturb  approximately 
410  additional  acres.  The  Upper 
-Mammoth  tailings  impoundment  would 
disturb  approximately  1,440  acres.  The 
south  waste  rock  disposal  area  would  be 
located  in  Bevering  Gulch  and  its 
tributaries,  and  the  south  fork  of 
Mineral  Creek,  and  disturb 
approximately  660  acres.  Plaimed 
activities  would  take  place  on  a 
combination  of  lands  including  public 
and  private  surface  and  mineral  lands. 
The  proposed  action  involves  a  total  of 
approximately  305  acres  of  federal 
surface  overlying  federal  minerals  lands, 
and  705  acres  of  state  surface  overlying 
federal  minerals  lands. 

Potential  issues  include  surface  and 
groundwater  quality,  air  quality, 
cultural  resources,  biological  resources, 
visual  resources,  and  mine  reclamation. 
The  Environmental  Impact  Statement 
(EIS)  will  be  developed  by  a  third  party 
contractor  who  has  been  approved  by 
the  Bureau  of  Land  Management.  The 
contractor  will  use  an  interdisciplinary 
team  to  develop  the  document.  The 
Bureau  of  Land  Management  will  have 
the  responsibility  for  the  review  of  the 
EIS. 

Complete  records  of  all  phases  of  the 
envirormiental  documentation  process 
will  be  available  for  public  review  at  the 
Bureau  of  Land  Management.  Phoenix 
District  Office.  2015  W.  Deer  Valley 
Road.  Phoenix.  Arizona  85027.  and  at 
the  Bureau  of  Land  Management, 
Kingman  Resource  Area,  2475  Beverly 
Ave,  Kingman,  Arizona  86401. 

Dated:  June  9. 1994. 
David  J.  Miller. 
Acting  District  Manager. 
(FR  Doc.  94-14626  Filed  6-15-94: 8  45  am] 
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[AZ-040-4350-01] 

Availability  of  An  Environmental 
Assessment  for  the  Land  Tenure 
Amendment  to  the  Safford  District 
Resource  Management  Plan,  Safford 
District,  AZ 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice  of  availability  of 

environmental  assessment. 


SUMMARY:  The  Safford  District,  United 
Slates  Department  of  Interior,  Bureau  of 


Land  Management  has  prepared  an 
Environmental  Assessment  of  a 
proposed  amendment  to  the  Safford 
District  Resource  Management  Plan.  The 
amendment  proposes  the  following 
changes:  1.  Modify  the  land  tenure 
decisions  for  public  lands  within  the 
District  made  in  the  Safford  District 
Resource  Management  Plan.  Specifically 
this  amendment  will  identify  additional 
lands  for  potential  disposal,  lands  for 
retention,  lands  desired  for  acquisition 
and  delete  some  lands  previously 
identified  for  acquisition.  2.  Incorporate* 
and/or  modify  decisions  in  the  Phoenix 
District  Resource  Management  Plan, 
pertaining  to  lemds  transferred  to 
Safford  District,  into  the  Safford  District 
Resource  Management  Plan.  3.  Include 
land  tenure  decisions  for  lands  in  the 
proposed  Cienega  Creek  Long  Term 
Management  Area.  4.  Consolidate  and 
update  decisions  made  in  the  Safford 
and  Phoenix  District  RMPs  concerning 
right-of-ways,  access,  communication 
sites,  utility  corridors,  public  land 
withdrawals,  and  hazardous  materials. 
DATES:  Comments  on  the  environmental 
assessment  will  be  accepted  until  July 
18,  1994. 

ADDRESSES:  711  14th  Avenue.  Safford. 
Arizona  85546. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mike  McQueen,  Planning  and 
Environmental  Coordinator,  Safford 
District  Office.  711  14th  Avenue, 
Safford,  Arizona  85546.  Telephone  (602) 
428-4040. 

SUPPLEMENTARY  INFORMATION:  The  need 
for  this  amendment  to  the  Safford 
District  Resource  Management  Plan  is 
generated  by  the  creation  of  a  third 
resoiu-ce  area,  changes  in  District 
boundaries,  adjustment  of  resource  area 
boundaries,  designation  of  wilderness 
areas,  consideration  of  rivers  and 
streams  for  Wild  and  Scenic  designation 
and  tentative  proposals  by  the  private 
sector  to  acquire  or  exchange  lands 
within  the  District. 

Dated:  June  8,  1994. 
Melanie  J.  Ruhrer. 
Acting  District  Manager 
|FR  Doc.  94-14654  Filed  6-15-94.  8  45  a.Tjj 
BILLING  CODE  4310-32-M 

[Wy-92O-41-5700;  WYW113114] 

Notice  of  Proposed  Reinstatement  of 
Terminated  Oil  and  Gas  Lease 

June  9.  1994. 

Pursuant  to  the  provisions  of  30 
U.S.C.  188(d)  and  (e),  and  43  CFR 
3108.2-3(a)  and  (b)(1),  a  petition  for 
reinstatement  of  oil  and  gas  lease 
\VY\V113114  for  lands  in  Sweetwater 


County,  Wyoming,  was  timely  filed  and 
was  accompanied  by  all  the  required 
rentals  accruing  from  the  date  of 
termination.  The  lessee  has  agreed  to 
the  amended  lease  terms  for  rentals  and 
royalties  at  rates  of  SlO.OO  per  acre,  or 
fraction  thereof,  per  year  and  I6-/3 
percent,  respectively. 

The  lessee  has  paid  the  required  5500 
administrative  fee  and  $125  to 
reimburse  the  Department  for  the  cost  of 
the  Federal  Register  notice.  The  lessee 
has  met  all  the  requirements  for 
reinstatement  of  the  lease  as  set  out  in 
Section  31  (d)  and  (e)  of  the  Mineral 
Lands  Leasing  Act  of  1920  (30  U.S.C. 
188),  and  the  Bureau  of  Land 
Management  is  proposing  to  reinstate 
lease  VVYW113114  effective  October  1, 
1993,  subject  to  the  original  terms  and 
conditions  of  the  lease  and  the 
increased  rental  and  royalty  rates  cited 
above. 

Pamela  I.  Lewis, 
SupenisoryLand Law  Examiner 
(FR  Doc.  94-14655  Filed  6-15-94:  8  45  an\\ 

BILUNG  CODE  4310-22-M 


[CA-010-4212-14.  CACA  343121 

Realty  Action;  Direct  Sale  of  Public 
Land,  Placer  County,  CA 

summary:  The  following  described 
public  land  is  being  considered  for 
direct  sale  pursuant  to  Section  203  of 
the  Federal  Land  Policy  and 
Management  Act  of  October  21.  1976 
(43  U.S.C.  1713): 

Placer  County,  California 

T.  14N..R.  lOE,  M.D.M.. 
Sec.  23;  all  Federal  land  (includes  lots  16. 

17,  and  18): 
Sec  34:  lot  4  and  all  Federal  land  in 

NV:;NV2. 

Comprising  49-acres.  more  or  less 

The  above  tracts  are  a  irregularly- 
shaped  remnants  of  public  land  that 
lack  public  access  and  are  difficult  to 
manage  in  Federal  ownership;  they  are 
surrounded  entirely  by  private  land  and 
would  be  sold  to  adjacent  laniicuvner 
Donald  Ryan  et  al  at  fair  market  value. 
An  additional  $50.00  non-returnable 
mineral  conveyance  processing  fee  is 
required. 

The  tract  would  be  transferred  subject 
to  a  reservation  to  the  United  States  for 
a  right-of-way  for  ditches  and  canals. 
Also  any  rights-of-way  of  record  would 
be  identified  as  prior  existing  rights.  All 
necessary'  clearances  including 
clearances  for  archeology  and  for  rare 
plants  and  animals  would  be  completed 
prior  to  any  conveyance  of  title  by  the 
United  States.  The  proposal  is 
consistent  with  the  Bureau's  land  use 


3094» 
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plans  that  support  ihn  iispovil  n\  small 
fiifn«:Lilt  to  manage  imfis 

The  above  described 
si'gregated  from  settlenfcnt 
entry  under  the  public 
the  mining  laws  for  a 
from  the  date  of  psihlif 
nofice  in  the  Federal  R 


pi  -riod 


ADDRESSES:  Ir.fere-ted  [ 
st.bmil  rorrmenfs  to  l!ii 
Mann«;Hr  *  /o  Fotsom  R; 
Manager.  61  Npfmui  .St 
Caiiforiii.!  95630;  r.pmn 
re»:eived  wjfHjn  45  dr.v 
puhlica^fon  o'  fh-';  notit 
Rcgislpr 

FOR  AD0S7IONAL  K^FORMA 
Mike  Kellev  a^  the  r,f»ov 
f;hcine  at  lOIh)  ^is.V4m7 

D.K.  SH'i).k.>r<i. 

ir-K  D<M  »M-14b5b  r  .!i-.<  h 
B:lUMG  COOE  4310-40-M 


tNV-930-0J-421{M)5;  N-£  J092^ 


Notice  of  Reatty  Action 
Public  Land,  Pershing 


(;ou 


SUMMARY:  Thf  follow ;..;. 
h.'is  been  found  suitable 
ur.df^r  sections  203  and 
Federal  I^nd  Polity  anr 
AM  of  197ft  (43  U.S.C.  1 
.'>i  not  less  than  fair  ma 


Muuni  Diablo  MerirtiKn.  W  v  ,i(f  j 


SEV*.SE'/«NWVi.  NE'* 
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NE'A.SVV',SW"- 
Oin'ainir^  rfjiprrixir:.;!'  t^ 
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12  S. 


In  exchange,  the  I 
(the  "Offered  Land'): 


Tsp. 


12  S. 
12  S. 


Subj«»,1  to  valid  existiti 
above-destribed  public  l^ds 
segregated  from  approprij  it 


and  is  hert^y 

,  lo<;ation  ard 
and  laws  and 

of  270  davs 
tion  of  this 
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Sec 

23 
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The  lands  are  not  required  for  Federal 
purposes.  Disposal  is  consistent  with 
the  Bureau's  planning  for  this  area  and 
would  be  in  the  public's  interest.  This 
land  is  being  offered  by  direct  sale  to 
Mr.  Robert  Vesco.  It  has  been 
determined  that  the  subjet.l  p2ri;«'l 
contains  no  known  mineral  value*;, 
except  geofhermal  steam  and  related 
geolhcr#nal  resources  and  oil  and  gas. 
Acceptib«£0f  a  direct  sale  offer  will 
i»nstitui8^  application  forconvejant:e 
oi  those  mineral  interests  having  no 
Jinown  value.  The  applicant  v. ill  be 
required  to  pay  a  $.50.00  non-refundnb!e 
filing  fee  for  conveyance  of  the  <~niii 
min-jral  interests. 

The  land  will  not  be  offered  for  .s.ile 
until  at  least  60  days  after  pub'icalion 
of  thi«  notice  in  the  Federal  Register. 
FOR  FURTHER  iNFORMATION  (X5WTACT:  Ken 
Detwfiler,  Realty  Specialist,  705  East 
4th  .Street,  Winnemucca,  NV  H^A?>. 
telephone  (702)  82.3-1.500. 
SUPPLFMESfTARY  INFORMATION:  V.n- 
public  lands  are  being  offered  to  Mr. 
Robert  Vestx)  for  agricultural  purposes. 
Part  of  the  subject  lands  are  3dj«>ining 
Mr.  V'esco's  private  land  and  the  subjett 
lands  are  contiguous.  The  soils  have 
l)een  determined  to  be  suitable  for 
ngricultur.-il  purposes.  Mr.  Vesco  has 
applied  to  the  State  Wafer  Engineer  for 
excess;  surface  water  to  inigafe  the 
subjH.t  parct:ls. 

Thn  above  def^.riixid  land  is  hereby 
segregated  from  appropriation  under  the 
public  land  laws,  including  the  mining 
laws,  but  not  from  sale  under  the  above 
t:iied  statutes,  for  270  days  bom  the  date 
ol  pubiif:ntion  of  this  notice,  or  u)ilil 
tilie  Iransier  is  completed  or  ihn 
M'grFg,-.f;on  is  terminated  by  pubii«-itior» 
in  the  Federal  Register,  whichever 
»K  c;urs  fir.st. 

A  patent,  when  i'^.-jucd,  will  contain 
the  following  reservations  to  the  l.'riled 
Stales: 

1.  A  right-oJ-wrjy  thereoj}  for  ditches  or 
c.;nals  <,onsfni(,1ed  by  the  3:;?horiiy  of 


the  United  States  pursuant  to  the  Act 

of  August  30, 1890  (43  U.S.C  94.5). 
2.  The  geothermal  steam,  oil  and  gas  in 

the  land  so  p.ntented. 

And  will  be  subject  to: 

Those  rights  for  highway  purposes 
granted  to  Pershing  County  for  Crass 
Valley  Road,  N-53032,  under  the 
authority  of  Revised  Statute  2477  (43 
U.S.C.  932).  For  a  period  of  45  days 
from  the  date  of  publication  of  this 
notit:*  in  the  Federal  Register, 
interested  parties  may  submit  comments 
to  the  Di.stri(i  Manager,  Winnemucca 
District  Office.  Bureau  of  Land 
Management,  705  East  4th  Street, 
Winnemucc.i,  NV  89445.  In  the  absence 
of  timely  objections,  this  proposal  shall 
liecome  the  final  determination  ofth.^ 
t)epart)nenf  of  the  Interior. 

UatK'il:  juni!  7,  J'.J44. 
Robert  |.  Neary, 
At:tinp,  District  Mumif^er. 
IFR  Doi:.  94-146.57  Filed  J>-1.=>-'J4;  «:4'S .  ,».! 

BtLUNG  COOE  <31(^-VC-M 


[OR  50847;  On-0a0-04-<2t0-04;  04-190) 

Reality  Action;  Proposed  Exchange; 
Oregon 

Iiine  7,  t'^'i-i 

United  Stales  Department  of  the 
Interior,  Bureau  of  Land  Management, 
Salem  Di'triri  Of7;ce,  Santiam  Resocni 
Area,  171 7  Fabry  Road  SE,  .S.'.leni, 
Oregon  "7306. 

Notice  is  hereby  given  that  the  Bun;;).< 
of  Land  Management  is  considering  a 
proposal  to  exchange  lands  puitsuant  in 
section  20S  of  the  Federal  Land  Policy 
and  Management  Act  of  1976  l43  U.S.C 
1 716),  as  amended.  The  exchange  has 
been  propo.sed  by  Seneca  Jones  Timber 
C^ompany.  P.O.  Box  10265,  Euo3ne,  OR 
97440. 

The  foHovviiig-described  public  liiii,'^ 
are  being  considered  for  transfer  out  c«l 
Federal  ou  nership  (the  *Sele«.-ted 
Lnnd"). 


SEVtZVJV^,  SWASEV< 

NVlN'.VV«SE%.  SWy<NW//.SE% 


Subdnnsion 


Acres 

6000 
30.00 


(led  .States  would  acquire  the  fo!lowing-deM  rih.;d  lands  from  .Sene.  a  fones  Timber  C 


Rng. 


3E. 
3E 


Sec. 


33 

34 


Subdrvision 


omp.''?iy 
Aaes 


NV^NE'A;  

NW'A  (portion); 


80.00 
50.00 


rights,  the  public  land  laws  and  mineral  laws  for 

have  been     a  period  of  five  years  beginning  )un«  2, 
ion  under  the     1094. 


More  detailed  information  concerning 
the  proposed  exchange  may  be  obtained 
from  )ohn  Radosta,  Reahy  Specialist, 


Bureau  of  Land  Management.  Salem 
District  Office,  1717  Fabry  Road  SE.. 
Salem.  OR  (telephone:  (503)  375-5664) 

Interested  parties  may  submit 
comments  concerning  the  proposed 
eKchan^e  to  the  Santiam  Area  Man.iM^T 
;-.  the  above  address.  In  order  to  b** 
t.iinsidered  in  the  environniental 
assessment  of  the  proposal.  con:m.'?nt> 
must  be  in  writing  to  the  Area  M^na^er 
Jiid  be  postmarked  or  dr'iivep^d  by  Ju!  v 
2Q, 1904. 

Paul  iGske. 

>;,-:,u;7;  Ar^a  Mamifit  r 

if  R  DiJG.  94-14610  Fi!.;J  fi-i5-'^>4.  H  it  ,,::•.; 

aLLING  CODE  43)a~33-M 

IOR-943-4210-05;  GP4-183;  OR^50354 

(WASH)] 

Withdrawal  of  Application  for  the 
Conveyance  of  Federally-Owned 
Mineral  Interests;  Washington 

AGENCY:  Bureau  of  Land  Management. 

Interior. 

ACTION:  Notice. 
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SUMMARY:  This  action  informs  the  public 
of  the  voluntary  withdrawal  of  an 
application  filed  for  the  conveyance  of 
the  Federally-owned  mineral  estate  by 
the  surface  estate  owner  and  terminates 
the  segregative  effect  as  to  the  mineral 
interests  from  appropriation  under  the 
public  land  laws  including  the  m.ining 
laws.  The  application  was  published  in 
the  Federal  Register  on  February  25. 
1<»94(59FR9237). 
EFFECTIVE  DATE:  July  22.  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Pamela  Chappel.  BLM  Oregon/ 
Washington  State  Office,  P.O.  Box  2965. 
Portland,  Oregon  97208,  503-280-7170. 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that  U'illene  E.  Minnier. 
surface  o\\'ner.  Kettle  Falls,  Washington, 
has  voluntarily  withdrauii  her 
application  to  purchase  the  Federally- 
owned  mineral  estate  in  the  land 
described  below: 

Willamette  Meridian 

T.  :iJ  N..  R.  38  E.. 

Sfc.  7.  lots  14-16. 

The  areas  described  agRrt-gatp  3<i  10  dCres 
I?.  Stevens  County.  Washington. 

At  8:30  a.m..  on  July  22. 1994.  the 
mineral  interests  described  above  will 
be  open  to  appropriation  under  the 
public  land  laws  including  the  minint; 
laws. 

Dated:  lunc  7. 1994. 

Robert  D.  DeViney,  Jr., 

Acting  Chief.  Blanch  of  Lands  and  Mmcmls 
Operations. 

!FR  Doc.  94-14659  Filed  6-15-94: 8:45  ami 
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[CA-065-94-4333-04] 

Rand  Mountains — Fremont  Valley 
Management  Plan  and  Environmental 
Assessment  in  the  California  Desert 
District— Ridgecrest  Resource  Area 
Kern  County,  CA 

AGENCY:  Bureau  of  Land  M.ina^^ement. 

Interior. 

ACTION:  Notice  of  tlie  linal  approval, 
availability  and  implementation  of  the 
Rand  Mountains— Fremont  Valley 
Management  Plan  in  eastern  K-^rn 
County,  California. 

SUMMARY:  Notifie  is  hereby  given  that 
the  Rand  Mountains— Fremont  Valley 
Management  Plan  has  been  approved  by 
the  Bureau  of  Land  Management  {BL.M), 
California  Department  of  Fish  and  Game 
(CDFG)  and  U.S.  Fish  and  Wildlife 
Service  (USFWS).  This  plan  covers  a 
65.020  acre  area  in  eastern  Kern  County 
which  is  important  habitat  for  the 
federally  listed  threatened  desert 
tortoise.  This  plan  was  necessitated  by 
the  requirements  of  the  Endangered 
Species  Act  (EPA)  to  protect  a 
threatened  species  in  an  area  subject  to 
conflicting  uses. 

The  plan  has  88  major  management ' 
decisions  which  put  restrictions  on  all 
uses  in  the  area  for  the  purpose  of 
protecting  the  native  desert  tortoise 
population,  its  habitat  and  the  area's 
ecosystem.  These  plan  use  restrictions 
include  restricting  off-highway  vehicle 
(OHV)  use  to  a  maximum  of  129  miles 
of  designated  vehicular  routes, 
restricting  overnight  camping  to 
designated  campsites,  prohibiting  all 
competitive  OHV  events  and  restricting 
use  of  firearms  except  for  the  lawful 
taking  of  upland  game  birds  within  an 
area  identified  for  such  use.  The 
existing  West  Rand  ACEC  area  will  be 
expanded  bv  13,120  acres  and  changed 
from  a  Moderate  to  a  Limited  Multiple- 
Use  Class  under  the  California  Desert 
Plan.  A  total  of  32,590  acres  of  the  plan 
area  will  be  withdrawn  from  mineral 
entry.  The  plan  designates  44,800  acres 
as  categorj'  1  desert  tortoise  habitat. 
USFWS  consultations  will  be  required 
pursuant  to  section  7  of  the  ESA  when 
processing  any  new  project  proposals 
allowed  under  the  plan  which  could 
impact  the  desert  tortoise. 

This  plan  covers  all  public  lands  in 
the  Rand  Mountains-Fremont  Valley 
Management  Area  which  is  generally 
bounded  by  the  community  of 
Randsburg,  CA  and  U.S.  Highwav  395 
on  the  east,  the  Oarlock  and  Randsburg- 
Red  Rock  Roads  on  the  north,  the 
western  edge  of  Koehn  Dry  Lake  and  the 
Desert  Tortoise  Natural  Area  on  the 
west,  and  private  lands  encompassed  by 


the  incorporated  city  limites  of 
California  City,  CA  on  the  south. 
ORDER:  Notice  is  hereby  given  that 
e.Tuctive  July  18,  1994.  the  following  use 
restrictions  will  be  in  effect  on  public 
lands  in  the  Rand  Mountains-Fremont 
Vallt  y  Management  Area. 

1.  .No  person  may  use,  drive  or 
otherwise  operate  a  motorized  v.-.-h^cI*- 
except  on  those  designated  routes  of 
travel  that  are  identified  by  open  route 
sjons. 

2.  No  person  may  discharge  a  firearm 
at  any  time  except  shotguns  and  then 
only  from  September  1  through  January 
3 1st  for  the  lawful  taking  of  upland 
game  birds  in  the  upland  and  mountains 
portion  of  the  area  as  identified  in  the 
plan. 

3.  Camping  is  prohibited  e.\cepl  in  the 
eastern  portion  of  the  management  area 
at  sites  identified  in  the  plan. 

Exemptions  to  this  order  include  any 
otherwise  authorized  activity  or  as 
approved  by  the  California  Desert 
District  Manager  or  the  Ridgecrest  Area 
Manager.  Maps  identifying  the  plan 
area,  plan  use  restrictions,  and  the 
network  of  designated  vehicular  routes 
of  travel  are  available  from  the 
Ridgecrest  Resource  Area  office. 

Authority  for  these  plan  restrictions  is 
found  in  43  CFR  8364.1.  Violation  of 
these  restrictions  is  punishable  by  a  fine 
not  to  exceed  Si. 000  and/or  12  months 
in  jail. 

SUPPLEMENTARY  INFORMATION:  The 
purpose  of  this  plan  and  use  restrictions 
is  to  provide  increased  protection  for 
the  desert  tortoise  populations  and  its 
habitat  in  an  important  part  of  its  range. 
The  desert  tortoise  was  listed  as  a 
threatened  species  under  the  ESA  in 
1989  and  is  afforded  increased 
protection  under  terms  of  the  Act  and 
this  plan.  During  the  interim  while  this 
plan  was  developed,  the  Bureau  I 

initiated  a  14  mbnth  temporary-  closure    ! 
for  the  plan  area  and  then  reopened  the   ! 
area  on  November  22.  1990  to  restricted 
use  pending  approval  of  the  final  plan. 
Since  November  22.  1990,  Bureau 
personnel  along  with  a  large  group  of 
California  Off-Road  Vehicle  Association 
volunteers  have  worked  to  implement 
the  plan  decisions  on  an  interim  basis 
as  approved  through  a  consultation  with 
the  USFWS  and  Januar>'  23,  1991    • 
Federal  Register  notice.  This  interim  FR 
notice  will  expire  upon  publication  of 
this  FR  notice. 

A  formal  section  7  consultation  on 
this  plan  was  conducted  with  the 
USFWS  and  a  non-jeopardy  biological 
opinion  was  issued  on  March  10,  1993. 
This  opinion  provided  additional  terms 
and  Conditions  which  were 
incorporated  into  the  plan.  The  opinion 
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determined  that  this  plai  i 

in  management  actions 

greatly  reduce  the  existi 

adverse  impacts  to  the  d 

and  its  habitat. 
A  10  member  voluntet  r 

Review  Team  (TRT)  was 

the  development  of  this 

members  represented  all 

imprest  groups,  the  CDF(  i 

City.  They  met  regjjlarly 

to  evaluate  available  daf, 

management  recommenc  a 

plan.  The  TRT  is  conlin 

reviewing  procedures  foi 

the  plan  decisions  and 

plan  effectiveness  in 

areas  desert  tortoise  p»pi 

EFFECTIVE  DATE:  The  d.;(.i 

July  18.  1994.  This  d 
appealed  to  the  Interior 
Appeals.  Office  of  the 
arx^rdance  with  the  regu 
«:ontained  43  CFR.  part  4 
is  taken,  your  notice  mu.s 
Ridgecreat  Resource  Area 
below)  within  30  days 
this  decision.  The  a.  . 
burden  of  showing  that 
they  have  appealed  is  in 
FOR  FURTHER  WFORMATtON ; 
final  Rand  Mountains 
Management  Plan  and 
A.ssessment  are  available 
Bureau  of  Land  Manag 
Resource  Area.  300  Soutl 
Road,  Ridgecrest,  CA 
71 Z."!.  Specific  questions  < 
plan  should  be  directed 
Steve  Smith. 

DatPfl:  hjnfi2,  1994. 
Henri  R.  Bisson, 

Diytrirt  Shmogfr. 

iFK  Dric.  94-14611  Filed  t>-l|>  'K.  HAT,  ami 
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Notice  or  Proposed  Conttiuation  of 
Withdrawal;  Caltfomia 


AGENCY:  iJurF.ui  of  Lanri  \ 

liilf  ri.-)r. 

Ar;TiCS:  Noti«:e. 
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Eni/ironmenfal 
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Richmond 
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6,  GALA 
048741,  CAS 


;)n  ig«>jnonf. 


SUMMARY:  The  United  Stat  «  r.)epartment 
oi  Agriculture,  Forest  Sen;  ii,e,  hcs 
proposed  to  continue  v.  ith  Jrawals  on 
-4*  79.48  acres  for  20  years  md  3400.00 
;.'!.r!  s  for  .50  >aars  within  tie  Sierra 
Na'inr.ai  For«»st.  The  segre  ;olive  elfe«1 
on  these  withdrawals  rem.iins 
unchanged. 

DATES:  Comments  should  lie  receiviHl  on 
or  b«!fore  September  14.  1*1  M. 


ADDRESSES:  Comments  should  be  sent  to 
the  California  State  Director,  BLM,  2800 
Cottage  Way,  Room  E-284.5, 
Sacramento,  California  9.')825. 
FOR  FURTHER  INFOMIATION  CONTACT: 
Marcia  Sieckman,  BIM  California  State 
Office.  916-978-4820. 

SUPPLEMEFfTARY  INFORMATION: 

1.  CACA  8046 

Thf>  land  is  des«:r)bed  as  follows: 

Moiijit  Diablo  Meriiiiun,  T.  6  .S.,  R.  24  E..  soc. 
28,  SWV4NW'/4SW'/.,  NW'ASWA.SWIA; 
soc.  29.  SEV4NE'ASy:VCi,  NE'/.SE'/.SEV4. 

The  area  de8«jibcd  cont-i.iw  40  acres  in 
M.idora  County. 

The  purpose  of  this  withiL-awal  is  to 
protect  the  Placer  Administrative  Site. 

2.  CAIj\  0170921 

The  land  is  de.scribcd  as  folloivs: 

Mount  Diablo  Meridian,  T.  11  S.,  R.  27  B  , 
sec.  3.5,  S'/j.SE'aSE'A,  «er.  .36,  ,SW'A.  T  12 
S..  R.  27  E.,  sec  1,  lots  3  and  4, 
N'/iSEV^NW'A;  sec.  2,  lot  1. 

The  area  described  contains  .14.5  42  a4jTrs  in 
Fresno  Qjunty. 

Mount  Diablo  Meridian.  T.  23  S..  K.  33  R., 

si'c.  7,  Iot4.SE'/..SWV4. 

The  area  described  rontain.s  80.85  ;»cr«n  in 
Tulare  0)unty. 

The  purpose  of  the  withdrawal  is  to 
prote<,1  Kings  Cavern  Geologic  Area. 

3.  CALA  0163034 

■jPR^  land  is  dest.Tibed  as  follows: 

Mount  Diablo  Meridian.  T.  11  .S..  R.  27  E., 
sor.  15,  SW'/.;  sec.  16.  S'/iKE'A.  VV'A, 
SE'A;  sec.  17,  ALL;  .sec.  20.  EV2,  EVAVV,-, 
VV'iNW'/.;  see.  21,  ALL;  sec.  22,  WIVr,  sef\ 
27,  N'/zNW'/.;  .ser„  28,  N»/;NV..;  ser.  29, 
NV^NE'A. 

The  area  desfTib^d  contains  32no.W  am^s 
in  Fresno  County. 

The  purpose  of  this  withdrawal  is  to 
protect  the  Teakettle  f-\perl,ni;;it,-il 
Forest. 

4.  CAS  048741 

The  land  is  descrilHid  .-)s  follows: 

Mutinl  nibblo  M'Tidi;tn,  3.  6  S..  R.  22  t.,  sei . 

4,  WV.:SW'/4;  sfr,.  5,  lots  3  a;id  4, 
.S'/.MVV'A.  S'v;  spc.  6,  tots  1,2,  E'/v  I.,)  A 
SV^-E".,  EV..SEV..\WV4.  EV;F;'/..SW'/,. 
.*:EV4;  sec.  7.  .SE'/iN'E'A;  so<;.  8,  N"  .Sw'/.. 
Th<>aTfa  «ies(Tibe(I  cofirniof:  l.lf.'S  "jfi  .urrris 

in  M.-idora  ("oujity. 

Mcunt  Diablo  M«.riii  i/i,  T.  8  S.,  K  :i.5  F  ,  s<«i,. 

i:^  NViNV2.  st!r.  16,  N'/y.SE'A. 

,\VzNVVV4.SWV4.SEV4. 

SW  '.4\"VV  V4SWV4.SEV4. 

.SEV4.SW'/4.SWV4.SE'/4.  S'ArSE'A.SW  V4.Sri>/., 

EViuSE'ASE'A,  EV..WV:iSEV4SKV4, 

.SWV4.SWV4SE'A.<;eV4.  T.  8  S..  R.  2b  L.,  sei . 

5.  .SW'A;  sec.  6,  lots  6  find  7.  EV,.SWV4, 
.SE'A:  tec.  17,  ALL;  sec.  18,  lots  1  to  4 
ini  lusive,  B'/i,  E'AWVai;  see.  19.  lots  1  ;i:u} 
2,  NF»A,  E'/.'NfW'A:  iwr.20,  NV,- 


The  area  described  contain*  2,693.65  acre?  ' 
In  Fresno  County. 

The  purpose  cf  the  withdrawal  is  to 
protect  campgrounds,  mature  Giant 
Sequoia  trees,  and  assorted  recreation;<l 
facilititcs. 

5.  CAS  063413 

The  land  is  described  as  follows: 

Mount  Diablo  Meridian.  T.  10  S..  R.  26  K., 
sec.  26.  SVV'aSE'A;  sec.  35.  .N'VV'ANE'A, 
NEV4NVVV4,  iNE'A.SW'A,  NVVV4SEV4. 
The  -iroa  described  contain.s  200.00  a«T«js  in 

Fresno  (bounty. 

The  purpose  of  the  withdrawal  is  to 
protect  the  M(.Kinley  Big  Tree  Grove 
Recreation  Area. 

6.  CAS  070413 

The  l.md  is  described  as  follow?-,: 

Mount  Diablo  Meridian,  T.  10  S.,  R,  25  F  , 

so-:.  21 .  .SEV4.SEV4SEV4;  sec.  22, 

SWV4SVVV4SWV4:  sec,  27. 

NVV'aNW'aNVV'A;  sec  28, 

NEV4NEV4NE'A. 

The  area  desuibeil  a)ntains  40.00  acnytt  in 
Fresno  (^)i;nty. 

7.  CAS  080047 

The  land  is  de*/;ribed  as  follows: 

Mount  Diablo  Merirlian.  T.  5  S.,  R.  24  K.,  -air, 
10,  SE'ASW'ANE'A,  SW'ASEV.NE'A. 
N W  'A  NfE'ASE 'A ,  NE 'A N W 'A-SE 'A . 

The  area  described  contains  40.00  ;icr«;»  in 
Madera  County. 

Mount  Diablo  Meridian,  T.  38  N.,  R.  12  VV  , 
sen.  9,  .SE'ANE'A,  NEV4!>rt:V4SEV4. 
NV:?.^\V•ANEV4SEV4. 

The  .iF'M  described  ctintains  55.00  acr^-s  in 
.Siskiyou  CMunty. 

For  a  p«;nod  of  90  days  from  the  date 
of  publication  of  this  notice,  all  persons 
who  wLsh  to  submit  comments  in 
connection  with  the  proposed 
continuation  of  withdrawal  may  pr?>se[it 
their  views  in  writing  to  the  California 
State  Director  of  the  Bureau  of  Land 
Management. 

The  authorized  officer  of  the  Bnrt)ati 
of  Land  Management  will  undertake 
su(  h  investigations  as  are  neces.<;3ry  to 
determlii!.'  the  exi.sting  and  potenti.d 
dcinanu  for  the  land  and  its  rej^ources 
A  ruport  v»'ill  al.^o  be  prepared  for 
(.onsideL-ilion  by  the  Secretary-  of  ti-.*; 
Interior,  the  Pref.ident,  and  the 
C:ongre.s:-.,  who  will  determine  wh«;t!icr 
or  not  the  withdrawal  will  be  coptiniied 
and.  if  .so,  for  ho'.v  long.  The  final 
determi.jofion  on  the  continualioii  of 
the  withdrawal  will  be  published  in  t\o 
Federal  Register.  The  existing 
withdrawals  will  continue  until  <.i)f  b 
final  determination  is  made. 
Nancy  }.  Alex, 
(Jhwf,  Linds  Sit.lion. 

|FR  Do»:.  94-14612  Fil.d  6-15-94;  8:45  ;<i)d 
ULLING  CODE  43l(M0-P 
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[MT-93(M210-06-P;  MTM  924,  MTM  27963 
MTM  83069] 


Proposed  Withdrawal;  Opportunity  for 
Public  Meeting;  Extended  Comment 
Period  for  Previously  Proposed 
Withdrawals;  MT 

AGENCY:  Bumaii  of  Land  Manag«!m<?nt. 

Inferior. 

ACTION:  Notice. 


SUMMARY:  The  U.S.  Department  of 
Agriculture.  Forest  Service,  proposes  lo 
\viihrir,iw  1,800.10  acres  of  National 
Forest  System  lands  for  20  years  to 
protect  the  Cave  Mountain  Research 
Natural  /.r^a  (RNA).  This  notice  closes 
the  lands  for  up  to  2  years  from  location 
snd  entry  under  the  United  States 
mining  laws.  The  lands  will  remain 
open  to  all  other  uses  which  may  be 
made  of  National  Forest  System  lands. 
This  notice  also  provides  an  additional 
()0  days  in  which  to  comment  on 
prev  iously  filed  withdrawal 
applications  for  Cottonwood  Creek 
RNA,  Trapper  Creek  Charcoal  Kilns,  and 
Canyon  Creek  Charcoal  Kilns. 
DATES:  Comments  and  requests  for  a 
public  meeting  relating  to  the  Cave 
Mountain  RNA  should  be  received  on  or 
before  September  14,  1994.  Comments 
and  requests  for  a  public  meeting 
relating  to  Cottonwood  Creek  RNA, 
Trapper  Creek  Charcoal  Kilns,  and 
Canyon  Creek  Charcoal  Kilns  should  be 
received  on  or  before  August  15,  1994 
ADDRESSES:  Comments  and  meeting 
requests  should  be  sent  to  the  Montnu:, 
State  Director,  BLM,  P.O.  Box  36800. 
Billings,  Montana  59107. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sandra  Ward,  BLM  Montana  State 
Office,  406-255-2949. 
SUPPLEMENTARY  INFORMATION: 

1.  On  May  27, 1994,  the  Depyrtmer.J 
of  Agriculture  filed  an  application  to 
withdraw  the  foIJo-A-'ng  described 
National  Forest  System  lands  from 
location  and  entry  under  the  Unit.3d 
States  inini!?c  laws  (30  U.S.C.  Ch.  2) 
Siiljjf'i.t  to  valid  existing  right.s: 

Principal  MRridiafl.  Montana 

Heavcrh* ad  National  Fore.sf— Otv.-  Moioifii-u 
RNA 

T.  ins,  RiVV.. 
Sec.  31,  lots  3  and  4.  EVj  and  .SV-SWv.,; 
Sec.  32.  NEV4,  W'A,  NEV^SE'/.  ,ind 

WV2SEV4. 

I  n  S..R.  1  w., 

.Sec.  5,  WVzNEV*  and  NVV',,, 
Sec-  ft,  N  Vi  and  N  '.iS  '/i. 

Th"  .-.tas  described  a,>gr»»j?i,fH  l,a(j«).i() 
acres  in  .Madison  County. 

Ihe  purpose  of  this  withdrawal  is  lo 
protect  a  study  plot  for  vegetative 
research. 


2.  The  comment  periods  are  bt>ing 
extended  for  an  additional  60  days  for 
three  previously  filed  Department  of 
Agriculture  withdrawal  applications  for 
the  public  lands  described  in  the 

-     Notices  of  Proposed  Withdrawal 
published  December  1, 1966,  in  31  FR 
15098,  and  April  10.  1974,  in  39  FR 
13902. 

3.  For  a  period  of  90  days  from  the 
date  of  publication  of  this  notice  for 
lands  described  in  paragraph  1  and  60 
days  from  the  date  of  publi«aUon  of  this 
notice  for  lands  described  in  paragraph 
2,  all  persons  who  wish  lo  submit 
comments,  suggestions,  or  oLj^ctions  in 
connection  with  the  proposed 
withdrawal  in  may  present  their  views 
in  writing  to  the  Montana  State  Director 
of  the  Bureau  of  Land  Management. 

4.  Notice  is  hereby  given  that  an 
opportunity  for  a  public  meeting  is 
afforded  in  connection  with  the 
proposed  withdrawals.  All  interested 
persons  who  desire  a  public  meeting  for 
the  purpose  of  being  heard  on  the 
proposed  withdrawal  must  submit  a 
written  request  to  the  Montana  State 
Director  within  90  days  from  the  date  of 
publication  of  this  notice  for  lands 
described  in  paragraph  1  and  60  days 
from  the  date  of  publication  of  this 
notice  for  lands  described  in  paragraph 
2.  Upon  determination  by  the 
authorized  officer  that  a  publii:  meeting 
will  be  held,  a  notice  of  time  and  plac>> 
will  be  published  in  the  Federal 
Register  at  least  30  days  before  the 
scheduled  date  of  the  meeting. 

5.  The  application  will  be  proc^jssed 
in  accordance  with  the  regulation.s  s<;t 
forth  in  43  CFR  2300. 

6  For  a  period  of  2  years  from  the 
date  of  publication  of  this  notice  in  the 
Federal  Register,  the  Isnds  described  in 
paragraph  1  will  be  segregated  as 
specified  above  unless  the  application  is 
denied  or  canceled  or  the  withdrawal  is 
approved  prior  to  that  dole.  The 
temporary  uses  which  will  be  ponnitlHd 
during  this  st^gregative  period  are  those 
currently  allowed  on  the  existing  study 
plot. 

Dsterl.  juilf  7,  10!M 
Dm  L.  Baxter, 

Chief,  Uinds  Adjudmtfim  k'tt  tion. 
IFR  Doc  94-14658  Filed  fi-l.V-94;  8  45  and 

BtLUMG  COOC  4J10-O*M> 


IPfTERNATIONAL  TRADE 
COMMISSION 

(investigation  No.  731-TA-705 

(Prelfminary)] 

Canned  Pineapple  Fruit  From  Thailand; 
Import  Investigations 

AGENCY:  United  States  International     * 
Trade  Commission. 
ACTION:  Institution  and  scheduling  of  a 
prelim^naryantidumping  investigation. 

SUMMARY:  The  Coiiunission  hereby  gives 
notice  of  the  institution  of  preliminary 
antidumping  investigation  No.  73I-TA- 
706  (Prehminary)  under  section  73.'i:;i) 
of  the  Tariff  Act  of  1930  (19  U.S.C. 
section  1673b(a))  to  determine  wliethei 
there  is  a  reasonable  indication  that  an 
industry  in  the  United  States  is 
materially  injured,  or  is  threatened  with 
material  injury,  or  the  establishment  of 
an  industry  in  ihe  United  States  i*. 
inateriaily  retarded,  by  reason  of 
imports  from  Thailand  of  canned 
pineapple  fruit.'  provided  for  in 
subheading  2008.20.00  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States,  that  are  alleged  to  be  soM 
in  the  United  Slates  at  less  than  fair 
value.  The  Commission  must  tx)mplete 
preliminary  antidumping  investigations 
in  45  days,  or  in  this  case  by  July  25 
1994. 

For  further  infomtation  conce.ming 
the  conduct  of  this  investigation  and 
rulfts  of  general  application,  nonsuh  the 
Commission  s  Rules  of  Practice  and 
Procedure,  part  201.  subparts  A  thrni.'gh 
E  (19  CFR  part  201).  and  part  207, 
subparts  A  and  B  (19  CFR  part  207) 
EFFECTtVE  DATE:  June  8.  1994. 
FOR  FURTHER  INFORMATION  CONTACT:  B.'i.d 
Hudgens  (202-205-3189).  Office  of 
investigations.  U..S.  Intemaiion.d  Tr..d<; 
Commission.  500  E  Street  SW., 
Washington,  IX:  20436.  Hearing 
impaired  persons  can  obtain 
information  an  this  matter  by  cent.?-  rin- 
the  Commission  s  TDD  terminal  0^202- 
205-1810.  Persons  with  mobility 
impaimients  who  will  need  spM:ial 
assistance  in  giining  access  to  the 
Commissi.nn  s!;o!ild  contact  the  Of";.-  <■ 
of  the  Secretary  at  202-205-2000. 
Infor.niafion  can  also  be  obtained  by 
cailiiig  the  Office  of  Investigations* 
remote  bulletin  board  system  for 
porsonal  computers  at  202-205-1  .S't.i 
(N.8,1). 


IiiiUB|)p!i.  iruil  if  (tefint^  m  pineapple.  a'.herM.-,- 
prcpaxpij  or  pn-spr.e.i.  that  ii  cored  and  slirwi  into 
oiie  of  sevpral  prxxtucl  farms,  including  rings, 
pie«*s,  chunks,  lidt>its.  and  crushed,  and  is  p.«  i>.-.l 
into  meldl  r^ns;  either  pjnpapple  jjt.*  or  s.,giir 
IhiMV) )  .syrup  is  «iliifrl. 

4       ^ 
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SUPPLEMENTARY 
Background 


informah  on 


This  investigation  is  be  ng 
in  response  to  a  petition 
8. 1994,  by  Maui  Pineapp 
Ltd.;  Kahului.  Hawaii. 


fled 


instituted 
on  June 
e  Company. 


Participation  in  the  Investigation  and 
Public  Service  List 

Persons  (other  than  peti  tioners) 
wishing  to  participate  in  t  le 
investigation  as  parties  mi  ist  file  an 
entry  of  appearance  with  I  he  Secretary 
to  the  Commission,  as  pro  i^ided  in 
sections  201.11  and  207.1  )  of  the 
Commission's  rules,  not  li  ter  than  seven 
(7)  days  after  pubhcation  »f  this  notice 
in  the  Federal  Register.  T  le  Secretary' 
will  prepare  a  public  serv  ce  list 
containing  the  names  and  addresses  of 
all  persons,  or  their  representatives, 
who  are  parties  to  this  inv  sstigation 
upon  the  expiration  of  the  period  for 
filing  entries  of  appearance. 

Limited  Disclosure  of  Bus  ness 
Proprietary  Information  (BPI)  Under 
An  Administrative  Protective  Order 
(.\PO)  and  BPI  Service  Li^t 

Pursuant  to  section  207. 7(a)  of  the 
Commission's  rules,  the  SK;retary  w^ill 
make  BPI  gathered  in  this  preliminary 
investigation  available  to  i  uthorized 
applicants  under  the  APO  issued  in  the 
investigation,  provided  th  it  the 
application  is  made  not  la  er  than  seven 
(7)  days  after  the  publication  of  this 
notice  in  the  Federal  Register.  A 
separate  service  list  will  be  maintained 
by  the  Secretary  for  those  larties 
authorized  to  receive  BPI  i  inder  the 
APO 

Conference 

The  Commission's  Dire<  tor  of 
Operations  has  scheduled  a  conference 
in  connection  with  this  in  restigation  for 
9:30  a.m.  on  June  29, 1994,  at  the  U.S. 
International  Trade  Commission 
Building,  500  E  Street  SVV  .  Washington. 
DC.  Parties  wishing  to  par  icipate  in  the 
conference  should  contact  Brad 
Hudgens  (202-205-3189)  not  later  than 
June  27, 1994,  to  arrange  f  )r  their 
appearance.  Parties  in  sup  jort  of  the 
imposition  of  antidumpinj ;  duties  in 
this  investigation  and  parqes  in 
opposition  to  the  impositibn  of  such 
duties  will  each  be  collect  vely 
allocated  one  hour  within  which  to 
make  an  oral  presentation  at  the 
conference.  A  nonparty  w  lo  has 
testimony  that  may  aid  the 
Commission's  deliberatior  s  may  request 
permission  to  present  a  sh  )rt  statement 
at  the  conference. 


Written  Submissions 

As  provided  in  sections  201.8  and 
207.15  of  the  Commission's  rules,  any 
person  may  submit  to  the  Commission 
on  or  before  July  5,  1994,  a  written  brief 
containing  information  and  arguments 
pertinent  to  the  subject  matter  of  the 
investigation.  Parties  may  file  written 
testimony  in  connection  with  their 
presentation  at  the  conference  no  later 
than  three  (3)  days  before  the 
conference.  If  briefs  or  written 
testimony  contain  BPI,  they  must 
conform  with  the  requirements  of 
sections  201.6,  207.3.  and  207.7  of  the 
Commission's  rules. 

In  accordance  with  sections  201.16(c) 
and  207.3  of  the  rules,  each  document 
filed  by  a  party  to  the  investigation  must 
be  served  on  all  other  parties  to  the 
investigation  (as  identified  by  either  the 
public  or  BPI  service  Ust),  and  a 
certificate  of  service  must  be  timely 
filed.  The  Secretary  will  not  accept  a 
document  for  filing  without  a  certificate 
of  service. 

Authority:  This  investigation  is  tieing 
conducted  under  authority  of  title  VII.  the 
Tariff  Act  of  1930,  as  amended.  This  notice 
is  pubHshed  pursuant  to  section  207.12  of  the 
Commission's  rules. 

By  order  of  the  Commission. 

Issued:  June  13, 1994. 
Donna  R.  Koehnke, 
Secretary . 

|FR  Doc.  94-14700  Filed  6-15-94:  8:45  am) 
BILLING  CODE  7020-02-P 


[332-355] 

North  American  Free-Trade 
Agreement:  Probable  Economic  Effect 
on  U.S.  Industries  and  Consumers  of 
Accelerated  Elimination  of  U.S.  Tariffs 
on  Certain  Articles  From  Mexico  and 
Canada 

AGENCY:  United  States  International 
Trade  Commission. 

ACTION:  Institution  of  investigation  and 
scheduling  of  public  hearing. 

SUMMARY:  Following  receipt  on  May  26. 
1994.  of  a  request  from  the  U.S.  Trade 
Representative  (USTR),  the  Commission 
instituted  investigation  No.  332-355 
under  section  332(g)  of  the  Tariff  Act  of 
1930  (19  U.S.C.  1332(g))  to  advise  the 
President,  with  respect  to  each  dutiable 
article  listed  in  Annex  I  of  the  USTR's 
notice  published  in  the  Federal  Register 
of  May  23, 1994  (59  FR  26686),  as 
further  identified  in  the  supplemental 
document  prepared  by  USTR,  of  its 
judgment  as  to  the  probable  economic 
effect  of  the  immediate  elimination  of 
the  U.S.  tariff,  under  the  North 
American  Free-Trade  Agreement 


(NAFTA),  on  domestic  industries 
producing  like  or  directly  competitive 
articles,  and  on  consumers. 

USTR  asked  that  the  Commission 
provide  its  advice  not  later  than  90  days 
after  the  Commission  received  the 
request,  or  in  this  case  by  August  24, 
1994.  USTR  has  indicated  that  it  may 
classify  all  or  part  of  the  Commission's 
report. 

EFFECTIVE  DATE:  June  10,  1994. 
FOR  FURTHER  INFORMATION  CONTACT:  The 
project  leader,  Mr.  Carl  Seastrum  (202- 
205-3493).  Minerals,  Metals,  and 
Miscellaneous  Manufactures  Division. 
Office  of  Industries,  U.S.  International 
Trade  Commission,  500  E  Stret't  SW., 
Washington,  DC  20436.  For  information 
on  legal  aspects  of  the  investigation 
contact  Mr.  William  Gearhart  of  the 
Commission's  Office  of  the  General 
Counsel  (202-205-3091).  The  media 
should  contact  Ms.  Peg  O'Laughlin, 
Director  of  Public  Affairs  (202-205- 
1819).  For  information  on  a  product 
basis,  contact  the  appropriate  member  of 
the  Commission's  Office  of  Industries, 
as  follows: 

(1)  Agricultural  and  forest  products.  Mr.  Rirk 

Rhodes  (202-205-3322) 

(2)  Chemical,  energy-related,  textile,  apparel. 

and  footwear  products,  Mr.  Lee  Cook 
(202-205-3471) 

(3)  Machinery  and  trans|x>rtation.  Ms.  Kathv 

Lahey (202-205-3409) 

(4)  Minerals,  metals,  and  miscellaneous 

manufactures,  Ms.  Gail  Bums  (202-205- 
2501) 

(5)  Electronic  products,  Mr.  Andrew  Malison 

(202-205-3391) 

Hearing-impaired  persons  can  obtain 
information  on  this  study  by  contacting 
our  TDD  terminal  on  (202-205-1810). 

Background:  The  USTR  stated  in  his 
letter  that  the  Governments  of  the 
United  States,  Mexico,  and  Canada  have 
agreed  to  enter  into  consultations  to 
consider  acceleration  of  the  elimination 
of  the  import  duty  on  certain  articles. 
The  USTR  further  stated  that  the 
President  is  authorized  by  section 
201(b)  of  the  North  American  Free 
Trade  Agreement  Implementation  Act  of 
1993,  subject  to  the  consuUation  emd 
lay-over  requirements  of  section  103  of 
the  Act,  to  proclaim  any  accelerated 
schedule  for  duty  elimination  that  may 
be  agreed  to  by  the  United  States, 
Mexico,  and  Canada  under  Article 
302(3)  of  the  NAFTA.  One  of  the 
requirements  set  out  in  section  103  is 
that  the  President  obtain  advice 
regarding  the  proposed  action  from  the 
United  States  International  Trade 
Commission. 

Public  Hearing:  A  public  hearing  in 
connection  with  the  investigation  will 
be  held  in  the  Comiuission  Hearing 
Room,  500  E  Street  SW..  Washington,      .• 
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DC,  beginning  at  9:30  a.m.  on  July  27. 
1994,  and  continuing,  as  required,  on 
July  28.  All  persons  will  have  the  right 
to  appear  by  counsel  or  in  person,  to 
present  information,  and  to  be  heard.   , 
Persons  wishing  to  appear  at  the  publir 
hearing  should  file  requests  to  appe.jr 
not  later  than  July  15,  1994.  Prehearing 
briefs  (original  and  14  copies)  should 
also  be  filed  with  the  Secretary,  United 
States  International  Trade  Commis.sion 
500  E  Street.  SVV..  Washington.  DC 
204 36.  not  later  than  5  p.m.,  July  la, 
1994.  Any  post-hearing  briefs  mu.sl  1h: 
nied  by  August  2.  1994. 

Writtt^n  Submissionf::  inlerfs>te<l 
pi'rsons  are  invited  to  submit  v.rritten 
statements  concerning  the  investigation 
Written  statements  should  be  r«H:eive«l 
by  the  close  of  business  on  August  2. 
1994.  Commercial  or  financial 
inform.-Jtion  which  a  submitter  desires 
the  Cora  nission  to  treat  as  confidential 
must  be  submitted  on  sepaiaie  sheets  of 
paper,  each  clearly  marked 
■■Confidential  Business  Infoniation"  at 
the  lop.  AH  submissions  requesting 
confidential  treatment  mu.st  cojifonn 
with  the  requirements  of  section  201. K 
nf  the  Commission's  Rules  of  P.Tu.tice 
and  Procedure  (19  CFR  201.6).  All 
v/rittcn  submissions,  except  t-n 
confidential  business  information,  will 
be  made  available  for  inspection  by 
interested  persons  All  submissions 
should  be  addressed  to  the  Set;relary  at 
the  Commis.sion's  office  in  W.ishinKlon 
DC.  h      . 

Ivsiji'd:  June  1.1,  l'J94. 

By  ordor  of  ihe  Com'.'iissioii 
l>inha  R.  KiHhn.k??, 
SiH-n-tiiry. 

IF.K  iJoi..  94-H701  Fil«d  li~1^94,  e.4F>  jii>| 
BaL!K3  CODE  7020-02-P 


INTERSTATE  COMMERCE 
COMMISSION 

[Docket  No.  AB-6  (Sut>-No.  360X)J 

Burlington  Northern  Railroad 
Company— Abandonment  Exemption— 
in  Buffalo  County,  NE 

AGENCY:  Interstate  Qmunon,*; 
("ommission. 

ACTION:  Notice  of  exemption. 


use  condition.  Interim  trail  use  has  been 

approved. 

DATES:  Provided  no  formal  expression  of 
intent  to  file  an  offer  of  financial 
assistance  has  been  received,  this 
exemption  will  be  effective  on  July  16, 
1994.  Foi-mal  expressions  of  intent  to  ' 
file  an  offer '  of  financial  assistance 
under  49  CFR  1152.27(c)(2)  must  be 
filed  by  June  24,  1994;  petitions  to  stay 
must  be  filed  by  July  1,  1994;  and 
petitions  to  reopen  intist  b-  filed  by  lulv 
11.1994.  ^ 

ADDRESSES:  Send  pleadings  referung  to 
Docket  No.  AB-6  (Sub-No.  360X)  to:  (1) 
Office  of  the  Secretary,  Case  Ointrol 
Branch,  Interstate  Commerce 
Commission.  Washington,  DC  2G42:J, 
and  (2)  Sarah  J.  Whitley.  Burlington 
N(3rthem  Railroad  Company,  3800 
Continental  Plaza,  777  Main  .Street, 
Forth  Worth,  TX  76102-53P-; 
FOR  FURTHER  INFORMATION  CONTACT: 
Beryl  Gordon.  (202)  927-.=>610.  [TDD  for 
hearing  impaired:  (202)  927-5721.1 
SUPPLEMENTARY  INFORMATION: 
Additional  information  is  CDntained  in 
the  Commission's  decision.  To  purchase 
a  copy  of  the  full  doiJsioa.  write  to.  call, 
or  pick  up  in  person  from:  Dynamic 
Concepts,  Inc.,  room  2229,  Interstate 
Commerce  Commi.ssion  Builiiing, 
Washington,  DC  20423.  Teleohon'e- 
(202)  289-4357/4359.  (Assistance  for 
the  hearing  impaired  is  available 
through  TDD  services  (202)  927-5721.) 
Decided:  June  10, 1994. 
Hy  the  Commission,  Chiiinnaii  McDonal.t, 
Vi<  (i  Clidirman  Phillips,  Commissioners 
Simmons  and  Morgan. 
Sidney  L.  Sirirkland,  |r. 
Siit:mtary. 

[KR  Doi:.  94-14793  ViU;i  6-1.VM;  8  4.'>  mi)| 
BtLUNO  CODE  7035-01-*> 


SUMMARY:  The  Commission  exempts 
from  the  prior  approval  requirements  of 
49  II.S.C  10903-10904  the 
abandonment  by  Burlington  Northern 
Railroad  Company  of  3.86  miles  of  rail 
line  extending  between  milepost  20.53 
nnd  milepost  24.39  near  Kearney  iji 
Buffalo  County,  NE.  subject  to  standard 
labor  protet:tive  conditions  and  a  public 


DEPARTMENT  OF  JUSTICE 

Notice  of  Consent  Judgment  Pursuant 
to  the  Clean  Air  Act 

In  accordance  wil.'j  D«!p.;r1iii!;iital 
Policy.  28  CFR  §  50.7.  notice  is  hereby 
Riven  that  a  proposed  consent  decree  in 
United  States  v.  179  South  Street 
Venture,  et  al.,  (D.  N.J.),  Civil  Action  No. 
90--1310  (JWB).  was  lodged  with  the 
United  States  District  Ojurt  for  the 
District  of  New  Jersey  on  May  25,  1994 
The  proposed  consent  decree  requires 
the  Defendants  to  pay  a  civil  penalty  of 
$74,000  jointly  for  violations  of  the 
Clean  Air  Act.  42  U.S.C.  section  7401  nt 
seq.  (the  "Act")  (as  amended  1977).  and 
the  National  Emission  Standards  for 


•  See  Exempt,  of  Rsil  MmuUmn,>nt-4yUrs  of 
Riwi).  AssifU  4  I.C( :.2d  »M  tl»l7). 


Hazardous  Air  Pollutants  for  Asbestos 
(■'Asbestos  NESHAP").  40  CFR  part  61 . 
subpart  M  during  the  removal  of 
asbestos  from  pipes  and  s  boiler  in  an 
apartment  complex  in  East  Orange.  N.f 
The  proposed  Consent  Decree  also 
provides  for  the  following  injimcfiv«« 
requirements:  Prior  to  any  future 
demolition  or  renovation  of  facilities 
owned  or  operated  by  Defendants, 
Defendants  must  (1)  survey  any  facility 
to  determine  the  presence  of  regula:e<l 
asbestos  containing  materials 
CRACM");  (2)  noUfy  EPA  of  any  RAt  Al, 
(3)  establish  an  internal  program  to 
assure  compliance  with  asbestos 
NESHAP  and  designate  an  asbestos 
control  officer  for  the  project;  and  (4)  ail 
contractors  and  emphiyees  who 
participate  in  demolition  or  renovati«)ti 
involving  RACM  must  successfully 
complete  sn  EPA  approved  course. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirtv  (30)  d.iys     " 
from  the  date  of  this  publication, 
written  comments  relating  to  the 
proposed  Consent  Decree.  Comments 
should  be  addressed  to  tlie  Assistant 
Attorney  C^neral  for  the  Enviionn;<-nl 
and  Natural  Resources  Division. 
Department  of  Justice,  Washington.  IH: 
20530  and  should  refer  to  United  St;.ti?s 
V.  179  .South  .Street  Venture,  et  nl    D  O  ( 
Rof  No.  90-5-2-1-1494. 

The  proposed  Consent  Def:ref;  m.-jy  l)» 
examined  at  the  Office  of  the  Uniteti 
States  Attorney,  District  of  New  Jersey 
Fedi.ral  Building,  room  502.  970  Brnafl 
Strwt,  Newark,  New  Jersey  07102  [r/n 
Susan  Handler  .Menahem)';  at  the  Reg„ii. 
II  Office  of  the  Environmental 
Protection  Agency,  26  Federal  i'jiiza, 
room  No.  437.  New  York,  New  Y<jrk 
10278;  and  at  the  Consent  Decree 
Library.  1120  G  Street,  NW..  4th  Door. 
Washington,  DC  20005.  A  copy  of  the 
Consent  Dei.ree  may  be  obtained  in 
person  or  by  mail  from  the  Co)isi;nl 
Decree  Library,  1 120  G  Street,  NW.,  4iii 
fioor.  Washmgton,  DC  20005.  In 
requesting  a  copy,  please  enclose  a 
cherJt  in  the  amount  of  $4.50  (25  conU 
per  page  reproduction  co.sts)  payi.hie  to 
Consent  Decree  Library. 

lohn  C.  Cniden, 

Chirf.  Envimnnif.ntal  Enforrcmeiit  Set  tian. 
Environment  nnd  NntumI  Hesource^  Dtvisinn 
IIR  Doc.  94-14f)f,0  Filed  6-l">-94:  8:45  anij 
eiLUNG  CODE  4410-01-M 


Notice  Of  Consent  Decree  in  Action 
Brought  Under  the  Clean  Air  Act 

In  acconlanre  with  Departmental 
policy.  28  CFR  §  50.7.  notice  is  hereby 
given  that  a  consent  decree  in  United 
States  V.  Lafnrge.  et  al..  Civil  Action  No 


30954 


Fe(^ral  Register  /  Vol.  59.  No.  115  /  Thursday.  June  16.  1994  /  Notices 


Decrte 


4-94CV-356Y.  was  lodgi 
United  States  District 
Northern  District  of  Tex4s 
1994.  This  Consent 
Complaint  filed  by  the 
against  Lafarge  pursuant 
of  the  Clean  Air  Act.  42 
7413. 


d  with  the 
Colirt  for  the 
on  May  25. 
resolves  a 
Uhited  States 
to  section  113 
S.C.  section 


IJ. 


The  United  States 
Justice  brought  this  actio^ 
the  U.S.  Environmental 
Agency,  seeking  to  recov 
penalty  against  defendan  I 
alleged  violations  of  the 
and  the  National  Emissicb 
Hazardous  Air  Pollutant! 
(••the  asbestos  NESHAP 
1989  demolition  of  a  mil 
Lafarges  Fort  Worth 
manufacturing  and  di 
As  part  of  the  settlement 
defendant  Lafarge  will 
States  a  civil  penalty  of 
will  conduct  future 
renovation  operations  in 
with  the  inspection,  noti 
work  practice  requireme; 
asbestos  NESHAP. 


Department  of 

on  behalf  of 
Brotection 
jr  a  civil 
Lafarge  for 
!;iean  Air  Act 
Standards  for 
for  asbestos 
during  the 
building  at 


ceni  ent 

istri  Dution  facility. 
in  this  case, 
the  United 
0,000  and 
demolition  and 
compliance 
ication.  and 
ts  of  the 


piy 
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The  Department  of  Jus|ice 
written  comments  relati 
proposed  Consent  Decree 
days  from  the  date  of  ] 
notice.  Please  address  colnments 
Assistant  Attorney  Geneipl 
Environment  and  Natura 
Division,  Department  of 
Box  7611,  Ben  Franklin 
Washington,  DC  20044 
United  States  v.  Lafarge 
number  90-5-2-1-1865 


5J02. 


Copies  of  the  proposed 
Decree  may  be  examined 
the  United  States  Attorn^ 
District  of  Texas,  801  ChqrrN' 
suite  1700,  Forth  Worth, 
3697.  and  at  the  U.S.  Env 
Protection  Agency,  Offici 
Regional  Counsel,  Regior 
Avenue,  Dallas,  Texas 
the  proposed  Consent  De 
be  obtained  from  the  Conpent 
Library.  1120  G  Street, 
floor.  Washington  DC  20(105 
0892.  A  copy  of  the  propi  is 
Decree  may  be  obtained 
person  from  the  Consent 
When  requesting  a  copy 
Decree,  please  enclose  a 
amount  of  $2.50  (25  cent; 
reproduction  costs)  paya 
Consent  Decree  Library. 
John  C.  Cniden, 

Chief  En'ironmental  Enforc^ent  Section. 
Environment  and  Natural  Rf.  wurces  Division. 
[FR  Doc.  94-14661  Filed  6-:  5-94;  8:45  ami 
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Drug  Enforcement  Administration 

Manufacturer  of  Controlled 
Substances,  Notice  of  Application 
Correction— the  PF  Laboratories,  Inc. 

In  the  Federal  Register  (FR  Doc.  94- 
10678)  Vol.  59,  No.  85  at  page  23083. 
May  4,  1994.  the  statement  after  the 
listing  of  controlled  substances  should 
read.  "The  firm  plans  to  manufacture 
the  listed  bulk  substances  for  its  own 
production  of  commercial  controlled 
drug  products  and  for  other 
manufacturers,"  for  the  PF  Laboratories. 
Inc..  700  Union  Blvd..  Totowa.  New 
Jersey  07512. 

Dated;  )une  6.  1994. 
Gene  R.  Haislip, 

Deputy  Assistant  Administrator.  Officeof 

Diversion  Control.  Drug  Enforcement 

Administration. 

|FR  Doc.  94-14673  Filed  6-15-94:  8:45  am! 
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DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

rrA-W-29,394] 

Martin  Marietta  Projection  Display 
Products,  Syracuse,  NY;  Notice  of 
Affirmative  Determination  Regarding 
Application  for  Reconsideration 

On  May  25,  1994,  after  being  granted 
a  filing  extension,  the  company 
requested  administrative 
reconsideration  of  the  Department's 
denial  notice  for  workers  at  the  subject 
firm.  The  notice  was  issued  on  March 
30.  1994  and  was  published  in  the 
Federal  Register  on  April  13.  1994  (59 
FR  17570). 

The  company  indicated  that  the 
Department's  original  survey  was 
inadequate  and  submitted  a 
supplemental  list  of  bid  loss  customers 
accounting  for  a  major  portion  of  its 
1993  sales  decline. 

Conclusion 

After  careful  review  of  the 
application,  I  conclude  that  the  claim  is 
of  sufficient  weight  to  justify 
reconsideration  of  the  Department  of 
Labor's  prior  decision.  The  application 
is.  therefore,  granted. 

Signed  at  Washington,  DC,  this  8th  day  of 
June  1994. 

Stephen  A.  Wandner, 
Deputy  Director.  Office  of  Legislation  & 
Actuarial  Services,  Unemployment  Insurance 
Service. 
|FR  Doc.  94-14695  Filed  6-15-94:  8:45  ami 
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[TA-W-28.842] 

Thomas  Cort,  Inc.,  Philadelphia,  PA; 
Amended  Certification  Regarding 
Eligibility  To  Apply  for  Worker 
Adjustment  Assistance 

In  accordance  with  section  223  of  the 
Trade  Act  of  1974  (19  USC  2273)  the 
Department  of  Labor  issued  a 
Certification  of  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance  on 
October  13.  1993,  applicable  to  all 
workers  of  the  subject  firm.  The 
certification  notice  was  published  in  the 
Federal  Register  on  October  29,  1993 
(58  FR  58187). 

At  the  request  of  the  State  Agency,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm.  A  few 
workers  were  laid  off  prior  to  the 
Department's  impact  date  of  June  24. 
1993.  The  intent  of  the  Department's 
certification  is  to  include  all  workers 
who  were  adversely  affected  by 
increased  imports.  Accordingly,  the 
Department  is  amending  the 
certification  with  a  new  impact  date  of 
January  1. 1993. 

The  amended  notice  applicable  to 
TA-W-28.842  is  hereby  issued  as 
follows: 

All  workers  of  Thomas  Cort.  Inc.. 
Philadelphia.  Pennsylvania  engaged  in  the 
production  of  women's  leather  footwear  who 
became  totally  or  partially  separated  from 
employment  on  or  after  January  1.  1993  are 
eligible  to  apply  for  adjustment  assistance 
under  Section  223  of  the  Trade  Act  of  1974. 

Signed  in  Washington.  DC.  this  3rd  day  of 
June  1994. 
Violet  L.  Thompson, 

Deputy  Director,  Office  ofTradr  Adjustment 
Assistance. 
|FR  Doc.  94-14696  Filed  6-19-94:  8:45  :im| 
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NATIONAL  LABOR  RELATIONS 
BOARD 

National  Labor  Relations  Board 
Advisory  Committee  on  Agency 
Procedure;  Meetings 

AGENCY:  National  Labor  Relations 

Board. 

ACTION:  Nofice  of  meetings. 

SUMMARY:  In  accordance  with  the 
provisions  of  the  Federal  Advisory 
Committee  Act  (FACA).  5  U.S.C.  app.  2 
(1972),  and  29  CFR  §  102.136  (1993).  the 
National  Labor  Relations  Board  has 
established  a  National  Labor  Relations 
Board  Advisory  Committee  on  Agency 
Procedure,  the  purpose  of  which  is  to 
provide  input  and  advice  to  the  Board 
and  General  Counsel  on  changes  in 
Agency  procedures  that  will  expedite 
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case  processing  and  improve  Agency 
service  to  the  pubhc.  A  notice  of  the 
establishment  of  the  Advisory 
Committee  was  published  in  the 
Federal  Register  on  May  13,  1994  (59 
FR  25128). 

As  indicated  in  that  notice,  the 
Committee  consists  of  two  Panels  which 
will  meet  separately,  one  composed  of 
Union-side  representatives  and  the 
other  of  Management-side 
representatives.  Pursuant  to  section 
10(a)  of  FACA,  the  Agency  hereby 
announces  the  first  meetings  of  the 
Advisory  Committee  Panels  on  June  27. 
1994  (Union-side),  and  June  29,  1994 
(Management-side). 

TIME  AND  PLACE:  The  meeting  of  the 
Union-side  Panel  of  the  Advisory 
Committee  will  be  held  at  10  a.m.  on 
Monday,  June  27,  1994,  at  the  National 
Labor  Relations  Board,  1099  14th  Street 
NW.,  Washington,  DC,  in  the  Board 
Hearing  Room,  room  11000.  The 
meeting  of  the  Management-side  Panel 
of  the  Advisory  Committee  will  be  held 
at  10  a.m.  on  June  29,  1994,  at  the  same 
location. 

AGENDA:  The  agenda  at  the  meetings  of 
both  Advisory  Committee  Panels  will 
be:  (1)  How  the  performance  of  the 
NLRB  Administrative  Law  Judges  can  be 
enhanced;  and  (2)  the  issue  of  postal  or 
mail  ballots  in  NLP^  elections. 

PUBLIC  PARTICIPATION:  The  meetings  will 
be  open  to  the  public.  As  indicated  in 
the  Agency's  prior  notice,  widiin  30 
days  of  adjournment  of  the  later  of  the 
Advisory  Committee  Panel  meetings, 
any  member  of  the  public  may  present 
written  comments  to  the  Committee  on 
matters  considered  during  the  meetings. 
Written  comments  should  be  submitted 
to  the  Committee's  Management  Officer 
and  Designated  Federal  Official,  Miguel 
A.  Gonzalez,  Executive  Assistant  to  the 
Chairman,  National  Labor  Relations 
Board.  1099  14th  Street.  NW.,  suite 
11104,  Washington.  DC  20570-0001; 
telephone:  (202)  273-2864. 


FOR  FURTHER  INFORMATION  CONTACT: 
Advisory  Committee  Management 
Officer  and  Designated  Federal  Official, 
Miguel  A.  Gonzalez,  Executive  Assistant 
to  the  Chairman,  National  Labor 
Relations  Board.  1099  14th  Street,  NW., 
suite  11104,  Washington,  DC  20570- 
0001;  telephone:  (202)  273-2864. 
Dated:  June  10, 1994. 
By  direction  of  the  Board. 

John  C.  Tniesdale. 

Executive  Secretary: 

[FR  Doc.  94-14672  Filed  6-15-94;  8:45  am) 
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NATIONAL  SCIENCE  FOUNDATION 

Special  Emphasis  Panel  in  Civil  and 
Mechanical  Systems;  Notice  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  (NSF)  announces  the 
following  meeting: 

Name:  Special  Emphasis  Panel  in  Ci\  li  and 
Mw  haniral  Systems  (#1205). 

Date  and  Time:  July  7  &  H  1994:  8:30  am 
to  5  p.m. 

Place:  NSF,  rm.  530,  4201  Wilson  B!vd  . 
Arlington,  VA  22230.' 

Contact:  Dr.  Oscar  VV.  Dillon/Dr  VVilh.ini 
A.  Spitzig,  Program  Directors.  (703)  306- 
rtfil. 
Tvpe  of  Meeting:  Closed. 
Purpose  of  .Meeting:  To  provide  adu(  i;  i,;id 
recommendations  concerning  support  for 
researc  h  proposals  submitted  to  the  NSF  for 
finant  iai  support. 

Agenda:  To  review  and  evaluate  proposals 
as  part  of  the  selection  process  for  award.s 
Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature.  in(.luding 
technical  information;  financial  data,  sut.h  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
I 'S  C.  552b.(c)  (4)  and  (6)  of  the  Governmeni 
in  the  Sunshine  Act. 

Dated:  June  13,  1994. 
M.  Rebecca  Winkler. 
Committee  Management  Officer. 
IFR  Doc.  94-14639  filed  5-1.5-94  8  45  .,:),| 
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information  on  the  status  of  each 
regulation;  a  description  of  those 
regulations  required  by  statute;  a 
description  of  the  methods  by  whirh 
public  comment  was  sought, 
regulations,  policies,  procedures,  and 
forms  under  review  by  the  OFPP. 
whether  the  regulations  have  paper^vcrk 
requirements;  the  progress  made  m 
promulgating  and  implementing  the 
Federal  Acquisition  Regulation;  and 
such  other  matters  as  the  Administrator 
determines  to  be  useful. 
ADDRESSES:  Those  persons  interested  in 
obtaining  a  copy  of  the  Procurement 
Regulatory  Activity  Report  may  contat  t 
the  Executive  Office  of  the  President 
Publications  Service,  room  2200.  725 
17th  Street  NW.,  Washington.  DC  205t).-i 
or  phone  202-395-7332. 
ADDITIONAL  INFORMATION:  For  additional 
information  write  the  Office  of  Federal 
Procurement  Policy.  725  17th  Street 
NW.,  Washington,  DC  20.503  or  raM 
202-395-6803. 

Dated:  June  13,  1994. 
Steven  Kelman, 
Administrator. 

IFR  Doc   94-14662  Filed  6-15-94.  845  hr.l 
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OFFICE  OF  MANAGEMENT  AND 
BUDGET 


Office  of  Federal  Procurement  Policy 

Notice  of  Availability 

AGENCY:  Office  of  Management  a:id 
Budget,  Office  of  Federal  Procurement 
Policy. 

ACTION:  Notice  of  availability  of  the 
Procurement  Regulatory  Activity 
Report,  Number  10. 


SUMMARY:  Subsections  25(g)  (1)  and  (2) 
of  the  Office  of  Federal  Procurement 
Policy  (OFPP)  Act,  as  amended  by 
Public  Law  100-679,  codified  at  41 
U.S.C.  section  421(g),  require  the 
Administrator  for  Federal  Procurement 
Policy  to  publish  a  report  within  six 
months  after  the  date  of  enactment  and 
every  six  months  thereafter  relating  to 
the  development  of  procurement 
regulations. 

Accordingly.  OFPP  has  prepared  this 
report,  which  is  designed  to  satisfy  all 
aspects  of  subsections  25(g)  (l)  and  (2) 
of  the  OFPP  Act,  and  includes 


PRESIDENTS  COUNCIL  ON 
SUSTAINABLE  DEVELOPMENT 

Comment  on  Draft  Vision,  Statement 
and  Principles  of  Sustainable 
.    Development  for  the  United  States 

subject:  The  President's  Council  on 
Sustainable  Development  (PCSD)  seeks 
public  comment  on  draft  vision 
statement  and  principles  of  sustainable 
development  for  the  United  States. 
SUMMARY:  The  Presidents  Council  on 
Sustainable  Development  has  released 
its  long-term  vision  of  sustainable 
development  and  the  working  draft  of 
defining  principles  to  the  public.  The  15 
principles  are  designed  to  give 
perspective  on  how  our  Nation  can 
couple  the  development  of  a  health\ 
economy  with  the  preservation  of  our 
cultural  and  natural  resources. 

The  PCSD  is  inviting  interested 
individuals  and  organizations  to  submit 
comments  and  suggestions  on  the  draft 
vision  statement  and  principles.  Public 
comment  would  enhance  and  assist  in 
the  process  of  defining  what  a 
sustainable  United  States  will  look  like 
in  the  year  2050  and  beyond. 
The  President's  Council  on 
Sustainable  Development  is  a 
cooperative  partnership  between 
industry,  labor,  government  and 
environmental  organizations,  not-for- 
profit  groups  and  civil  rights 
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organizations.  To  obtain  a  copy  of  the 
draft  vision  statement  and  »rinciples 
and  a  public  comment  fom  .  please 
WTite  to  the  PCSD  at  the  coi  itact  address. 
CONTACT:  Presidents  Coun  il  on 
Sustainable  Development,   AS  7456- 
MIB.  1849  C  Street,  NW.,  WJashington. 
DC  20240,  attn:  Principles. 
Molly  Harriss  Olson, 
Executive  Director.  President 
Sustainable  Development. 
[FRDoc.  94-14105  Filed 
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[Release  No  34-34179;  File  N<>.  SR-GSCC- 
94-03] 

Self-Regulatory  Organizatibns; 
Government  Securities  Clearing 
Corporation;  Order  Approving 
Proposed  Rule  Change  Relating  to 
Minimum  Financial  Standards  for  Bank 
Netting  System  Members 

June  8,  1994. 

On  April  18. 1994.  the  Gdvemment 
Securities  Clearing  Corpora  ion 
("CSCC")  filed  with  the  Set  urities  and 
Exclmnge  Commission  ("Cqmmission 
a  proposed  rule  change  (Fi 
GSCC-94-03)  pursuant  to 
19(b)(1)  of  the  Securities 
of  1934  ("Act"). 1  Thepn 
change  lowers  the  minimun  i 
shareholders'  equity  standa  ■d  for  GSCC 
bank  netting  system  membf  rs.  The 
Commission  published  noti  :e  of  the 
proposed  rule  change  in  the  Federal 
Register  on  May  9.  1994. ^  ^  o  comments 
were  received.  For  the  reasc  ns 
discussed  below,  the  Comm  ission  is 
approving  the  proposed  ruli  i  chap.ge. 

I.  Description 

The  proposed  rule  chang< 
GSCC  to  change  the  minim 
shareholders'  equity  standa 
netting  system  members.  In 
to  the  commencement  of 
system,  a  minimum  adm 
continuance  standard  of  $2 
shareholders'  eqtiit\'  was 
banks  or  trust  companies  (' 
are,  or  are  applying  to  be 
of  GSCC's  netting  system.' 
was  chosen  because,  at  the 
encompassed  roughly  the  o 
largest  banks  in  the  United 
thu*:.  reflected  GSCC's  initit ! 
pro\  iding  its  netting  and  a 
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-Securiiies  Exchange  Act  Relrasf  No.  .1J98] 
(.\pri!  28.  19<J4).  59  FR  23906 

'SfC  Securilies  Exrhange  Art  ReJ  <vs?  No  27006 
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protection  services  to  only  the  largest 
market  participants. 

The  proposed  rule  change,  however, 
lowers  the  minimum  shareholders' 
equity  standard  for  bank  netting 
members  to  $100  million.  This  standard 
will  help  ensure  that  each  bank  netting 
member,  while  not  necessarily  among 
the  largest  banks  in  the  country,  is  still 
a  sizable  one. 

II.  Discussion 

The  Commission  believes  that  GSCC's 
proposed  rule  change  is  consistent  with 
section  17A  of  the  Act,*  and  in 
particular,  sections  17A(b)(3)  (A)  and  (F) 
of  the  Act.  Sections  17A(b)(3)  (A)  and 
(F)  require  that  a  clearing  agency  be  so 
organized  and  that  its  rules  be  designed 
to  promote  the  prompt  and  accurate 
clearance  and  settlement  of  securities 
transactions  for  which  it  is  responsible 
and  to  safeguard  securities  and  funds  in 
its  custody  or  control  or  for  which  it  is 
responsible.  The  Commission  believes 
that  GSCC's  proposal  is  consistent  with 
these  goals. 

The  Commission  believes  that  the 
proposal  will  facilitate  broader  access  to 
the  government  securities  market. 
Specifically,  it  will  allow  a  greater 
number  of  banks  that  are  active 
participants  in  the  government 
securities  market  to  receive  the  benefits 
of  GSCC's  services. 

The  Commission  also  believes  that 
GSCC  has  established  reasonable 
financial  and  operational  requirements 
for  the  admission  of  bank  applicants.  In 
addition  to  the  minimum  shareholders' 
equity  standard.  GSCC  will  explicitly 
impose  in  its  rules  an  additional 
standard  on  all  bank  netting  system 
applicants  and  members.  The  capital 
ratios  (i.e.,  total  risk-based  ratio,  tier  1 
risk  based  ratio,  and  tier  1  leverage 
ratio)  of  all  bank  netting  system 
applicants  and  members  must  meet  the 
minimum  levels  specified  by  the 
applicable  bank  regulatory  agency.  In 
conjunction  with  this  change,  each  bank 
netting  member  would  be  required  to 
report  periodically  to  GSCC  each  of  its 
capital  ratios  for  which  its  appropriate 
regulator,'  authority  has  established 
standards  (or  the  capital  ratios  that  it 
would  be  required  to  report  to  the  Board 
of  Governors  of  the  Federal  Reserve 
.System  ("Fed")  if  it  were  a  Fed  member 
bank). 

III.  Conclusion 

On  the  basis  of  the  foregoing,  the 
Commission  finds  that  the  proposed 
rule  change  is  consistent  with  the  Act. 
and  in  particular  with  section  17A  of 


the  Act.  and  with  the  rules  and 
regulations  thereunder. 

It  Is  Therefore  Ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,^  that  the 
proposed  rule  change  (File  No.  .SR- 
GSCC-94-03)  be,  and  hereby  is, 
approved. 

For  the  Conunission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 6 

Margaret  H.  McFarland. 

Depu  ty  Secretary. 

[FR  Doc.  94-14663  Filed  6-15-94:  645  am] 
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DEPARTMENT  OF  STATE 

Bureau  of  Intelligence  and  Research 
[Public  Notice  2019] 

Announcement  of  FY  1994  Russian, 
Eurasian  and  East  European  Studies 
Grant  Recipients 

On  March  12,  1994.  the  U.S. 
Department  of  State  approved  the 
December  3, 1993,  recommendations  o 
the  Russian,  Eurasian  and  East 
Europecm  Studies  Advisory  Committee 
for  awards  in  the  competition  which 
ended  October  1, 1993. 

1 .  American  Council  of  Teachers  of 
Russian/American  Council  for 
Collaboration  in  Education  and 
Language  Study 

Grant:  $370,000 

Purpose:  To  provide  fellowships  for  in- 
countr\'  training  through  the 
Academic  Year  and  Semester 
language  programs  and  the  Combined 
Research  and  Language  Training 
program  in  Russian,  Eurasian  and  East 
European  languages. 

Contact:  Dan  E.  Davidson,  Director.     ■ 
ACTR/ACCELS,  1776  Massachusetts 
Avenue  NVV.,  Suite  700.  Washington. 
DC  20036 (202) 833-7522 

2.  Council  on  International  Educational 
Exchange 

Grant:  $160,000 

Purpose:  To  support  fellowship 
programs  for  in-country  advanced 
Russian;  and  Russian  for  Social 
Science.  Business  and  Science 
Students. 

Contact:  Damon  B.  Smith,  Deputy 
Executive  Director.  Cooperative 
Russian  Language  Program/CLEE.  205 
East  42nd  Street.  New  York,  NY 
10017(212)661-1414 

3.  Hoover  Institution  on  War.  Revolution 
and  Peace  at  Stanford  University 

Grant:  5200,000 


■*  15  f.S.C.  .section  78q-l  (1988). 


*•  15  U.S.C.  SKciion  78s(b)l2)  (19881 
'■17CFR§200.:iO-3(a)(12). 
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Purpose:  To  support  postdoctoral 
felloxvships  (6-12  months  duration) 
and  summer  grants  for  individual 
research  projects  on  Russia,  Eurasia 
and  East  Europe  at  Hoover. 

Contact:  Richard  F.  Staar,  Senior 
Fellow,  Hoover  Institution.  Stanford. 
CA  94305-6010,  (415)  723-1348 

4.  Unjversitv  of  Illinois  at  Urbana- 
Champaign 

Grant:  5174,577 

Purpose:  To  provide  partial  funding  for 
the  University's  Summer  Research 
Lahoratory,  and  the  Slavic  Reference 
Service. 

Contact:  Diane  P.  Koenker,  Program 
Administrator,  Russian  and  East 
European  Center,  University  of 
Illinois  at  Urbana-Champaign,  104 
International  Studies  Building.  910 
South  Fifth  Street,  Champaign.  IL 
61820,(217)333-1244 

5.  Institute  on  International  Education 

Grant:  $150,000 

Purpose:  To  support  approximately  12- 
13  Professional  Development 
Fellou'ships  for  one  year  for  advanced 
graduate  students  and  junior  faculty 
in  professional  fields  for  research  on 
policy  analysis  of  East  Central  Europe 
and  Eurasia. 

Contact:  Theresa  Granza,  Institute  of 
International  Education,  809  United 
Nations  Plaza,  New  York,  NY  10017- 
3580,  (212)  883-8200,  Fa.x  (212)  984- 
5452 

6.  International  Hfseanh  ann 
Exchanges  Board 

Grant:  S2. 250, 000' 
Purpose:  To  support  a  variety  of 
programs  facilitating  American 
scholarly  access  to  Russia,  Eurasia 
and  Ea.st  Europe:  individual  field 
re.search  exchanges;  predeparture 
orientation;  long-term  individual 

•    research  fellowships  for  American 
graduate  studunls;  short-term  travel 
grants;  special  projects;  research 
residencies;  and  dissemination  of 
field  results. 

Contact:  Robert  T.  Huber.  Vict; 

President.  IREX.  1616  H  Street  NW.. 
Washington.  IX:  20006.  (202)  628- 
81 88 

7.  Joint  Committee  on  t'ustern  Europe 

Grant:  SI. 200.000 

Piirposo:  To  support  f»-!lousliip  for 
advanced  graduate  training, 
dissRrfation  coij-.pletion.  pre-  and 
postdoctoral  research;  iiiiiivi(!u..l  and 
institutional  !angua{;e  training  grants; 
US  centers  in  East  Europe,  research 
conferences;  and  the  Junior  S(.hol;irs' 
Training  Seminar. 

(.'(mtact:  lason  Parker.  Executive 
Associate.  JCEE/Ameri(:ani:ouni:il  of 


Learned  Societies,  228  East  45th 
Street,  New  York,  NY  10017-3398 
(212)  697-1505  (ext.  134/135) 

8.  joint  Committee  on  the  Soviet  Union 
and  its  Succes<;or  States 

Grant:  51,785.980 

Purpose:  To  support  a  national 
fellowship  program  for  graduate 
training,  dissertation  completion,  and 
postdoctoral  research,  including  a 
professional  development  and 
retraining  program;  an  annual 
workshop  in  underepresented  fields; 
institutional  grants  for  intensive 
training  in  Russian  and  non-Russian 
languages  of  the  former  Soviet  Union: 
a  research  &  development  program: 
and  support  for  the  American 
Bibliography  for  Slavic  and  East 
European  Studies  (ABSEES). 
Contact:  Susan  Bronson.  Staff  Associate. 
JCSSS/Social  Science  Research 
Council,  605  Third  Avenue,  .New 
York,  NY  10158  (212)  661-4)280 

9.  Xational  Academy  of  Science^s 

Grant:  5125,000 

Purpose:  To  support  a  postdoctoral 
fellowship  program  for  collaborative 
research  between  American 
specialists  and  their  colleagues  m  the 
fields  of  public  policy  in  the  former 
Soviet  Linion  and  Central  Europe. 

Contact:  Gary  R.  VVaxmonsky.  Acting 
Director,  Office  for  Central  Europe 
and  Eurasia,  National  Academy  of 
.Sciences/National  Research  Council, 
2101  Constitution  Avenue  NVV..  (FO 
2014),  Washington,  DC  20418  (202) 
334-2644 

W.  Xational  Council  for  Soviet  and  East 
European  Research 

Grant:  $2,460,000 

Purpose:  To  conduct  a  national 
competition  among  American 
institutions  of  higher  education  .mti 
non-profit  corporations  in  support  of 
postdoctoral  research  projpcis  on 
Russia.  Eurasia,  and  East  Europe. 

Contact:  Robert  Randolph.  Exec  utivc 
Director,  NCSEER.  1755 
Massachusetts  Avenue  NW..  Suite 
304.  Washington.  DC  20036  (202) 
387-0168 

It.  The  W'oodmw  Wilson  Center  Icr 
International  Scholars 

C;rant:  $1,109,443  ($704. 440  ',,  Krn.n..'r 
$405,003  to  EES) 

Purpose:  To  support  the  Itllowslup.s. 
meetings,  and  publications  proprams 
of  Ihe  Kennan  Institute  for  A(l\"an(<'d 
Russian  Studies  and  the  East 
European  activities  of  the  East  and 
West  European  Program,  including 
Ihe  annual  Junior  Scholars"  Training 
Seminar. 


Contact:  Blair  Ruble,  Director,  Kennan 
Institute  or  John  Lampe.  Director.  East 
Europern  Studies,  East  an6  West 
European  Program,  The  Wilson 
Center,  370  LEnfant  Pronienade. 
Suite  704,  Washington.  DC  2002-:- 
2518  (202) 287-3400. 
Flaled:  May  .'n.  \U^t^. 

Kenneth  E.  Roberts, 

Executive  Director.  Fusficn.  E:.rci.cr.c:.d 

East  European  Studies  Advisory  Ccrr.:r.]:ief. 

IFR  Doc.  94-14619  Filed  6-l>-c^  j  45  -^.-^ 
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DEPARTMENT  OF  TRAKSPORTATIOM 

National  Highway  Traffic  Safety 
Administration 

[Docket  No.  93-79;  Notice  3J 

Fisher-Price,  Inc.;  Notice  of  Appeal  of 
Denial  of  Petition  for  Determination  of 
Inconsequential  Noncompliance 

Fisher-Price.  Inc.  (Fisher-Pr-cf).  of 
East  Aurora,  New  York,  has  appealpd  a 
decision  by  the  National  Highway 
Traffic  Safety  Administration  (N'MTSA) 
that  denied  Fisher-Prices  petition  th«i 
its  noncompliance  with  Federal  Motor 
Vehicle  Safety  Standard  (FMVSS)  No. 
213,  "Child  Restraint  SystejDs.'  be 
deemed  inconsequential  as  1!  relates  to 
motor  vehicle  safety  (Docket  No  93-79- 
Notice  2,  59  FR  23253;  Mav  5.  1964). 

This  notice  of  receipt  01  Fisher-Prices 
appeal  is  published  in  accordance  with 
NHTSA  regulations  (49  CFR  556  7  and 
556.8)  and  does  not  represent  ajiy 
agency  decision  or  other  exercise  of 
judgment  concerning  thr  nr.er/ts  cf  the 
appeal. 

Paragraph  S5.7  of  FMVSS  No  213 
states  that  "[ejach  materia)  used  :n  o 
child  restraint  system  sha!)  ccn.'crm  to 
Ihe  requirements  of  .S4  of  FMVSS  No 
302  ('Flammability  of  Interior 
Materials')  (571. 302).  ■  Paracrifh  S4.ji.-ij 
of  FMVSS  No.  302  states  that  "Iwihen 
tested  in  accordance  with  S5.  material 
de.scribed  in  S4.1.and  .S4.2  shaJj  not 
burn.  nj5  transmit  a  Heme  fjcnl  tc  r(  ss 
Its,  sur/face.  at  a  rate  of  n.f  re  than  4 
inches  per  minute." 

As  noted  in  Notice  1  (5fc  F.H  5'<=  1 1 . 
November  9,  1993)  of  Docket  No  t- .!--'(. 
Fisher-Price  .determined  thai  sc.T.e  of  i!-. 
(  hild  .safetv  seats  failed  to  ir,.T:  v.'v  wh 
FMVSS  No.  213.  and  filed  an 
apj>ropriate  nrport  pursiib.-.;  le  4'f  (.FK 
part  573.  "Defect  and  Nor.u. r.p.'.-.r.f  e 
Reports."  Fisher-Price  pe'.ityoneri  fo  •,<• 
exempted  from  the  notihcctirn  o.'vd 
remedy  requirements  of  the  Nal.fc«;J 
Traffic:  and  .Motor  Vehicle  Safety  Ai : 
(Act)  (15  use.  13P1  etseqUr,  !.'.. 
basis  that  the  ntmi  on;ph3;..f  ►  ;<- 
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inconsequential  as  it  relates  I  o  motor 
vehicle  safety. 

On  May  5.1994.  NHTSA  pLblished  a 
notice  in  the  Federal  Register  denying 
Fisher-Price's  petition,  stating  that  the 
petitioner  had  not  met  its  bui  den  of 
persuasion  that  the  noncomp  iance  is 
inconsequential  as  it  relates  Id  motor 
vehicle  safety.  The  reader  is  i  eferred  to 
that  notice  for  a  further  discu  ssion  of 
the  noncompliance  and  the  a  jency's 
rationale  in  denying  the  petit  ion. 

On  May  6,  1994.  Fisher-Pri:e 
submitted  an  appeal  of  the  a^  ency's 
decision  to  deny  its  petition.  The  appeal 
contains  an  analysis  of  the  ag  ency's 
decision,  a  summar\'  of  the 
supplemental  information  Fi  ;her-Price 
submitted  (which  is  describe  i  below), 
and  the  affidavit  of  Gail  E.  M  rCarthy. 
Ph  D,  P.E.,  of  Failure  Analysi ; 
.Associates  (FaAA). 

SUPPLEMENTARY  INFORMATION:  Notice  1 
to  this  docket  established  a  3  D-day 
public  comment  period,  vvhii  h  expired 
on  December  9,  1993.  Nevert  leless, 
Fisher-Price  submitted  additi  onal 
information  related  to  its  pet  tion  on 
three  occasions.  Februarv  25  1994. 
March  17.  1994.  and  March  2  4.  1994 
Fisher-Price  also  submitted  additional 
information  with  its  May  6.  1994. 
appeal.  These  materials  are  a  ailable  for 
public  review  in  the  NHTS.A  docket 

The  March  17.  1994.  docui  lenl 
contained  research  conducte  1  by  FaA.^ 
tor  Fisher-Price,  including  bi  rn  tests 
and  a  search  of  the  literature  and 
accident  data  regarding  chile  seat  fires 
The  submission  also  include  1  a 
calculation  of  an  alleged  incr  ?mental 
risk  associated  with  a  rocal!  (  f  the 
noncompliant  seats. 

The  March  24.  1994.  docui  lent. 
entitled  'Supporting  Docum^  mtation  for 
Evaluation  of  the  Fire  Safety  sf  Fisher- 
Price.  Inc.  Child  Restraint  Sh  aulder 
Harness  Webbing."  contains  he 
detailed  data  and  test  results  on  which 
the  material  in  the  March  17,  1994. 
document  was  based 

Fisher-Price's  May  6.  1994  appeal 
raised  the  following  points:  ( I)  In  the 
notice  of  denial.  NHTS.^  stat  >d  that 
Fisher-Price  "determined"  tl  at  some  of 
it.s  child  restraints  failed  to  c  )mplv  with 
FMVSS  No.  213;  Fisher-Pric<  states  that 
it  has  yet  to  make  this  detem  ination.  (2) 
In  the  notice  of  denial.  NHTJ  A  staled 
that  it  believes  flammability 
requirements  for  child  restra  nts  should 
be  strictly  adhered  to;  Fisher  Price 
believes  that  NHTSA  should  not  hold 
child  restraints  to  what  it  pei  ceives  to 
be  a  stricter  standard  than  is  stated  in 
the  .Act.  (3)  Fisher-Pri-re  cite*  the  grant 
by  NHTSA  of  a  petition  for 
inconsequentiality  filed  by  P  ACCAR. 


Inc.  in  which  tape  edging  on  a  mattress 
had  failed  FMVSS  No.  302  requirements 
(57  FR  45868;  October  5.  1992).  The 
petition  was  granted  by  NHTSA  based 
in  part  on  the  fact  that  the  tape  edging 
was  a  very  small  portion  of  the  mattress. 
It  also  cites  an  appeal  to  a  petition  filed 
bv  the  American  Honda  Motor  Co..  Inc 
(Honda)  (49  FR  15046;  April  16.  1984) 
which  was  granted.  The  agency's 
rationale  for  granting  the  appeal  was 
based  in  part  on  the  fact  that  Honda  had 
not  received  any  complaints  regarding 
the  noncompliance.  (4)  Fisher-Price 
claims  that  ^e  data  it  submitted  in 
support  of  its  contention  that  children's 
clothing  poses  a  much  greater  risk  to 
safety  than  the  noncompliant  webbing 
were  not  adequately  refuted. 

In  the  affidavit  submitted  with  the 
appeal.  Dr.  McCarthy  argues  that:  (1) 
The  shoulder  belt  webbing  should 
properlv  be  viewed  as  meeting  the 
requirements  of  FMVSS  No.  302;  (2)  any 
noncompliance  that  might  be  deemed  to 
exist  has  no  impact  on  motor  vehicle 
safety;  and  (3)  possible  remedial 
measures  would  create  substantially 
greater  risk  of  injury  to  children  than 
that  presented  by  the  webbing. 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  on  the  appeal  of  Fisher-Price, 
described  above  Comments  should  refer 
to  the  docket  and  notice  number  and  be 
submitted  to:  Docket  Section.  National 
Highwav  Traffic  Safety  Administration, 
room  5109.  400  Seventh  Street  SVV.. 
Washington.  DC  20590.  It  is  requested 
but  not  required  that  six  copies  be 
submitted. 

All  comments  received  before  the 
close  of  business  on  the  closing  date 
indicated  below  will  be  considered.  Al! 
comments  received  after  the  closing 
date  will  also  be  filed  and  will  be 
considered  to  the  extent  feasible.  When 
the  appeal  is  granted  or  denied,  notice 
will  be  published  in  the  Federal 
Register. 

Comment  closing  date:  July  18. 1994 

(15  LI.S.C.  1417.  delegations  of  authority  at 
49CFR1.50) 

Issued  on  f'.;ne  10.  I<i94 
Barry  Felrice. 

Associate  Administrator  for  Rulemaking. 
iPR  Doc   ct4-14676  Filed  6-15-94;  8:45  am! 
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UNITED  STATES  INFORMATION 
AGENCY 

Regional  Scholar  Exchange  Program 

ACTION:  Notice — Request  for  Proposals 
(RFP). 


SUMMARY:  The  United  States  Information 
Agency  (USIA)  invites  applications  from 
U.S.  not-for-profit  organizations  engaged 
in  international  exchange  programs  to 
conduct  research  exchanges  in  the 
humanities  and  social  sciences  of  pre- 
and/or  post-doctoral  students  and 
scholars  with  Armenia.  Azerbaijan. 
Belarus.  Estonia.  Georgia.  Kazakhstan. 
Kyrgyzia,  Latvia,  Lithuania.  Moldova, 
the  Russian  Federation.  Tajikistan. 
Turkmenistan.  Ukraine,  and  Uzbekistan. 
E.xchange  programs  must  recruit 
nationally  and  select  participants 
through  an  open  merit-based 
competitive  process.  Only  organizations 
with  at  least  four  years  of  experience  in 
international  exchange  activities  are 
eligible  to  apply.  Both  existing  and  new 
projects  are  eligible.  These  exchanges 
are  subject  to  the  availability  of  funding 
for  Fiscal  Year  1995. 

Support  is  offered  for  two  categories: 
Category  A.  Short-term  (defined  as  being 
less  than  six  months  or  the  equivalent 
of  one  academic  year),  and/or  Long-term 
(the  equivalent  of  at  least  six  months  or 
one  academic  year)  Research  Exchanges 
with  .Armenia,  .Azerbaijan*,  Belarus. 
Georgia.  Kazakhstan,  Kyrgyzia, 
Moldova,  the  Russian  Federation. 
Tajikistan,  Turkmenistan,  Ukraine,  and 
Uzbekistan;  and  Category  B,  Short-term 
(defined  as  being  less  than  six  months 
or  the  equivalent  of  one  academic  year), 
and/or  Long-term  (the  equivalent  of  at 
least  six  months  or  one  academic  year) 
Research  Exchanges  with  Estonia.  Latvia 
and  Lithuania. 

Each  category  has  separate  conditions 
and  requirements  which  are  stated  in 
this  announcement.  Institutions  may 
address  one  or  both  categories,  but  must 
submit  a  separate  proposal  for  each 
category.  Proposals  for  Category'  A  may 
include  all  12  countries,  a  regional 
grouping  of  countries,  or  one  country. 
Proposals  for  Category  B  may  include 
one,  two  or  three  of  the  listed  countries 
The  goal  of  the  program  is  to  ensure  the 
broadest  geographic  distribution  in  the 
New  Independent  States,  the  Baltics, 
and  the  U.S.  Programs  should  be  for 
two-way  exchanges,  although  they  do 
not  need  to  be  evenly  reciprocal. 
Organizations  may  request  funding  for 
one  or  both  sides  of  the  exchange. 
Proposals  for  programs  that  do  not  fit 
into  either  Category  A  or  B  will  be 
considered  technically  ineligible. 

'Pleai^e  note:  Programs  with  Azerbaijan  are 
subject  to  the  restrictions  of  Section  907  of 
the  Freedom  Support  Act  of  1992:  Employees 
of  the  Government  of  Azerbaijan  or  any  of  its 
instrumentalities  are  excluded  from 
participation  and  no  U.S.  participant 
overseas  may  work  for  the  Government  of 
.Azerbaijan  or  any  of  its  instrumentalities. 
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In  addition,  ihe  Govrirnmonl  of  Azerbai|an 
and/or  its  insJrum«ntalities  will  havi-  no 
<  ontrol  in  th«  actual  scitjclion  of  partiripants 

DATES:  Deadline  for  pmposals.  Ono 
original  and  9  copies  must  be  riH^eivi'd 
at  the  U.S.  Information  Agem  y  by  5 
p  m.  Washington,  DC  time  on  MoncJay. 
August  1,  1994.  Faxed  docunuMits  will 
not  ba  ar.cepted,  nor  will  do«:iiments 
postmarked  on  August  1,  1994.  but 
received  at  a  later  date.  It  is  tho 
responsibility  of  each  grant  appli(..{ni  to 
(msure  that  its  proposids  are  received  by 
the  above  deadline. 

Crants  awarded  to  onjanizations 
through  this  competition  should  bi'g  n 
no  e.irl."r  than  October  1.  1994  and  may 
extend  JJiiough  September  30,  iy<m,  but 
nnist  Ih?  completed  by  DecemlxT  31, 
1996.  Proposals  for  exchanges  emiirg 
after  December  31,  1996  will  be 


<  ons:(J(>re(l  technicallv  ineligible 
DURATION:  Propo.sa]s  for  both  «;ateg.)ru;s 
i;)i:st  provide  fur  at  least  three-month 
programs  for  participants,  bat  should 
not  exceed  one  year. 
ANNOUNCEMENT  NUMBER:  E/AEE-95-02. 
ApplK^tions  submitted  under  thi.s  RFl' 
niust  indiL.ite  the  apprupri.ite  prf>gram 
name,  category,  and  the  above- 
referenced  number.  This  announ.  .iiieni 
number  mu.st  also  appear  in  any 
f  orrespondenre  concerning  ihi.v 
.■ipj)Ii(  ijtion. 

ADDRESSES:  The  original  and  9  (opji^s  .,» 
the  crnnpleted  application,  including 
requinid  forms,  should  be  submitted  by 
the  deadline  to:  U.S.  Information 
Agency.  Reference:  Regional  Scho!,.r 
Fxchaiige  Program.  E/AEE-9.1-02. 
C;rants  Management  Division.  F  .XH. 
room  .rHi.  301  4th  Street,  SVV  . 
Washington,  f3C  20547 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Trii  Knikei  at  the  U.S.  hiloriw.iiion 
Agency.  301  4th  Street,  SVV..  A(  .-2d.rni( 
L'xi  hrt.'.ges  Divisiim.  European  Bran,  h 
K/AEH,  room  246,  Washiiigton,  FX; 
20.')47;  telepiione  (202)  619-5.<41.  to 
r"{)t;esl  det.niled  applir  .iiion  packuges, 
•vvbich  include  award  criteria  addifi(.n,iJ 
l<»  this  announcement,  all  necessary 
furirjs,  and  guidelines  foi  prtiparing 
proiKisai-,,  iiu  iudingspec;irit  b.jd-.'i 
prtpara;i()>i  information 
SUPPLEMENTARY  INFORMATION:  I  )v.  r.  i! 
.citiionty  for  these  exchanges  is 
ccint.-.ined  in  the  Mutual  Educarion;d 
olid  Cultural  Exchange  Act  of  V.i>.]\.  a? 
amended.  Public  l^w  87-25*3 
IFulbrighi-Hdys  Act).  Th(;  pu,  jjom-  o)  the 
Act  i.s  "to  enable  the  Governnn;nt  •){  tise 
I  Inited  States  to  increase  umtn,;! 
understanding  between  the  peopl.-  of 
the  United  States  and  people  of  .jther 
countries  by  means  of  educational  and 
cultural  exchange;  to  strengthen  the  Uns 
which  unite  us  with  oth.^r  nations  by 


demonstrating  the  edui:ational  and 
«;ultural  interests,  developments,  and 
achievements  of  the  people  of  the 
I 'nited  States  and  other  nations  *   *   * 
and  thus  to  assist  in  the  development  o} 
friendly,  sympathetic,  and  peaceful 
relations  between  the  United  States  and 
other  countries  of  the  world."  Programs 
shall  also  "maintain  their  scliolariy 
integrity  and  shall  uieel  the  highest 
standards  of  academic  ex««llen«,e  or 
artistic  achievement,"  Pursuant  to  the 
Bureau  of  EkluiKitional  and  Cult.u.d 
Affairs'  authorizing  legislation, 
programs  must  maintain  a  non-p»ilit)cal 
<  haracier  ajid  should  be  Icl.in,  ed  and 
representative  of  the  divcrsi?\  i,f 
American  political,  so«;ial  and  c  uitural 
lif<'  Diversity  should  Im;  interpreted  in 
the  bntadest  sense  and  encompass 
<lifferences  incliuiing  but  not  limited  to 
ethnicity,  gender,  religion,  geographic 
Knation,  so«jio-economjc  M.ilus,  and 
physical  challenges.  Appliumlsani 
strongly  encouraged  to  adhere  to  die 
advancement  of  this  primipli- 
throughout  the  prnpo.sed  pro.grrm;  .snd 
within  thoir  own  opfrations 

()ver\iew 

The  Regional  S«  holar  hxchang*; 
Prttgra.m  is  intended  to  pn)mote 
scholarly  research  by  funding  US 
academic  exchanges  of  pre-  and 
postdoctoral  students  :!nd  srJiolars 
(including  graduate  students,  junior 
fa(  ulty,  and  senior  s«  holar.s)  with 
Armenia.  Azerbaiiaii,  Bel.irus.  Ebtonia, 
frt?orgia,  Kazakhstan,  Kyrgyzia,  Lstvia. 
Lithuania,  Moldova,  the  Ri;ssiaii 
Federation,  Tajikistan.  Turkmeniston. 
Ukraine,  and  Uzbekistan  P.irtic  ipants 
must  he  <  itizens  of  the  Unifei}  St;:fes, 
Armenia,  Azerbaijjin   H<'!anis,  (k'orgi.j. 
Kj)z;.kh.stan,  Kyrgyzia,  NToMov...  fh-' 
Russi;3n  Federation,  TajikiKt.m, 
Turkmenistan,  Ukraine,  or  Uidtekist.;)] 
(f  .ategnry  A)  f)r  citizens  of  the  I  'nited 
States,  Estonia,  Latvi.i.  or  I,ith;i.};!i;i 
(Citegory  B)  Within  the  sp;ri!  of  fh« 
MiitiJid  Kdiicati(U)  .md  f;ulfiind 
Ex(  hange  Ac:f  of  1«1«T,  the  purp!;>es  of 
the  Kegioi.al  .Sc.hol.ii  Ex«  h.inge  P.-ngram 
are  ( 1 )  to  pro\  ide  access  hy  I  IS. 
s!.h<(l,)rs  to  researc:h  sources  in  the 
countries  li.sted  above.  |2)  to  pw\U]o 
;.(;(,ess  i)y  scholars  from  these  i  oiinlrieM 
to  research  sources  in  the  I  'ni't^d  Sl;ites. 
anil  (,■?)  to  encourage  sr^holarly 
coopt!iation  in  the  huni.iniliev  :ir.ti 
sni  iai  sciences. 


language  of  the  host  country  to  be  able 
to  conduct  research.  Escort-interpreters 
will  not  he  provided,  nor  funded  by 
USIA.  ' 

liistitmiond  Conmutmp.ut 
Proposals  nnjst  include 
documentation  of  institutional  support 
for  the  proposed  program  in  the  form  .)» 
signed  letters  of  endorsement  from  the 
U.S.  and  foreign  partners'  directors,  or 
in  the  form  of  a  signed  agreement  by  \\u 
sanj(!  persons.  Lt;tters  of  endorsement 
must  (lev  ri!}»;  each  institution's  or 
organizjition's  commitment  and  make 
specifii  reference  to  tfie  proposed 
progran:,  r.ich  institution's  activities  m 
si;pport  of  that  program,  and  each 
institution's  ability  to  provide  ac-i.vss  to 
archiv.il  or  inanus<Tipt  repositories. 
Doi  umenfation  of  support  from 
governmental  ministries  or  academies 
will  b«'  a<  ceptable  when  appropriate, 
rcplai  ing  individual  document.itmn 
from  each  foreign  educational 
institution  involve«l.  Applicant,-^  muM 
subinii  this  ducui!ientation  as  part  of  tin- 
completed  application;  letters  and 
agrt^ements  will  not  b«?  accepted  if  s.>>it 
separately  to  USIA.  Applying 
institutions  are  expected  to  make  then 
own  arrangemimts  with  the  appmpriat. 
foreign  institutions.  National  ministries 
of  c>di!(ational  ;!nd  culture  and 
at:ademies  of  science  are  included  as 
"ligible  fon'ign  partner  institutions 
Authorization  to  work  in  .irchives 
inanuM  ripl  n>positories,  and  to  use 
rescar.  h  materials  is  critical  for  US 
s<;ho!ars.  Proposals  should  includ.^ 
••\  i(ii>n«;e  oi  such  authorization 


(iuidelines 

l-'.-n^iioge  Qtiolificntiotty 

I'or  both  categories,  foreign 
participants  must  have  sufficietil 
fluency  in  English  and  U..S.  participant- 
must  have  sufficient  fluency  in  the 


PrnpDsiil  XonnUve 

The  pnjp<;sal  narrative  describii»j<  the 
progT.MP  must  •:t)i)fonn  to  the  Cuideline*, 
•  i.itcHi  April  l«i«j3  and  must  include  any 
subgrants  to  be  issued.  All  narr.jtiv<  s 
must  describe  in  detail  the  abilities  nf 
the  p.micipaiing  organizations  to  .id;ijit 
to  till,  (bwngi'ig  exchanges  environments 
in  the  e,ountnes«'ligibie  for  participation 
in  Ibis  p.'-.igram. 

I'diHf  I  punt  St;!iition 

The  propos.i)  must  in«  Jude  delaiie.} 
•  iesciijilious  1)1  tiie  selection  pro<-«'sse* 
of  parficipants.  both  foreign  and 
American.  This  mu.st  include 
procedures  by  which  selecting  officials 
are  named  A  goal  for  this  program  is  to 
sclei  1  stiideuts  and  scholars  fmni 
geographii  jlly  divcrs«'  backgrouniJs  lu 
the  home  <  oiintry  and  place  them  in 
wide  geogr.iphii:  di.stribution  in  the  host 
•  ountry. 

Categories  A  .i:ul  B  (Short  and  l.o;.g 
term  Rese.irch  Exchange):  All  scholars, 
at  a  minimum,  must  be  Ph.D.  candid.it.- 
and  irurnrntly  enrolled  at  or  afrili.)t.-.f 
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icints 


'ran 


on 


fcr 


with  a  university.  Appli 
have  travelled  on  a  simil 
last  five  years,  or  should 
opportunity  to  travel  unl 
participant  of  this  prog 
organizations  must  demo 
ability  to  conduct  compet 
programs  that  are  nations 
Programs  must  be  based 
nationwide  competition, 
peer  group  review  mecha 
The  selection  process  ' 
participants  must  be  meri 
Selection  criteria  for  the  I 
participants  must  be  basei 
Academic  rigor  of  the  par  i 
proposed  project,  includi 
demonstration  of  the  neet 
abroad:  (2)  feasibility  of 
proposed  project,  inc 
and  methodology;  (3) 
proficiency  in  the  lang 
countn,'  by  the  participant 
solid  foundation  of 
knowledge  and  research  t 
literature  available  in  \V 


should  not 
grcuit  in  the 
lave  little 
qss  as  a 

.  Applyint; 
I  istrate  the 
tive  award 
in  scope, 
an  open. 
i  ncorporating 
isms- 
U.S 
based. 
S. 

on:(l) 
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to  study 
participants 
time-frame 


'g 
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:ludii;g 
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?uag3 


backgi  ound 


irough  general 


e?  tern 


tcr 


Ac  ademic  i 


repositories. 

The  selection  process  f( 
researchers  should  be  meilt 
the  result  of  a  country-wic  e 
country  wide  competition 
criteria  for  the  foreign  par 
should  be  based  on:  (1 
of  the  participant's  propo^d 
including  a  demonstratior 
to  study  abroad:  (2)  feasi 
participant's  proposed  prt^ject 
including  time-frame  and 
(3)  English  language  profi 
participant;  and  (4)  a  solic 
background  knowledge  a 
through  general  literature 
the  repositories  of  the 
Although  not  a  requireme 
iihould  be  given  to  junior 
holding  lecturing  position 

Orientation  Programs 

Participants  should  be 
d  substantive  and  comprel 
orientation  to  the  countrie^ 
visits,  and  proposals  shou 
these  orientation  program: 
costs,  in  detail. 


fore  gn 


Alumni  Activities 


inc 

e 


USIA  recognizes  the  coitri 
alumni  to  the  goals  of  the 
the  goals  of  the  Mutual  EdLcat 
Cultural  Exchanges  Act.  Pfiority 
given  to  proposals  which 
detailed  and  comprehensi 
tracking  and  networking  p 
Electronic  mail  access  anc 
be  included  in  any  such  p  ans 

Proposed  Budget 

Funding  anticipated  fortategory  A  is 
estimated  at  $1,300,000,  w  lich  includes 


Federal  Register  /  Vol.  59.  No.  lis  /  Thiirs.l.iy,  June  16,  1994  /  Notices 


30961 


of  the  host 
and  (4)  a 


foreign 
based  and 
or  multi- 
Selection 
icipants 

rigor 
project, 
of  the  need 
ity  of  the 


Tiethodology; 
iency  by  the 
foundation  of 
research 
ivailable  in 


3nd 


region, 
t.  preference 
cultv 


ov  ided  with 
ensive 

of  their 
d  describe 

including 


buttons  of 
>rogram  and 
ional  and 
will  be 
lude 
alumni 
ans. 
training  may 


all  program  and  administrative  costs. 
Funding  anticipated  for  Category  B  is 
estimated  at  S240.000.  which  includes 
all  program  and  administrative  costs. 
The  following  budgetary  guidance 
applies  to  both  Categories  A  and  B: 
Project  awards  to  U.S.  organizations  will 
be  made  in  a  wide  range  of  amounts. 
The  Agency  reserves  the  right  to  reduce, 
revise  or  increase  proposal  budgets  in 
accordance  with  the  needs  of  the 
program.  All  organizations  must  submit 
a  comprehensive  line-item  budget,  the 
details  and  format  of  which  are 
contained  in  the  application  packet.  The 
budget  should  list  all  sources  of  support 
for  the  proeram  fiscal  year  1995 
including  both  cash  and  in-kind 
contributions. 

Allowance  Costs 

Grant-funded  items  of  e.xpenditure 
may  include,  but  are  not  limited  to.  the 
following  categories: 

Categories  A  and  B; 

— International  Travel  (via  American 
flag  carrier); 

— Domestic  travel; 

— Maintenance  (lodging,  meals, 
incidental  expenses,  etc.); 

— Stipend  (not  to  exceed  S250  per 
month); 

— Academic  program  costs  (e.g.  book 
allowance); 

— Orientation  costs  (speaker  honoraria 
are  not  to  exceed  $150  per  day  per 
speaker); 

— Cultural  enrichment  expenses 
(admissions,  tickets,  etc.;  limited  to 
$150  per  participant): 

— Conference  and/or  other  travel  and 
lodging  for  cultural  enrichment  (not 
to  exceed  $400.00  per  participant): 

— Administration  (salaries,  benefits, 
communications,  other  direct  costs 
and  indirect  costs),  including 
administration  of  tax  withholding  and 
reporting  as  required  by  federal,  state 
and  local  authorities  and  in 
accordance  with  relevant  ta.\ 
treaties.*: 

— Taxes  and  visa  fees; 

— .Application  should  demonstrate 
substantial  cost-sharing  (dollar  and 
in-kind)  in  both  program  and 
administrative  expenses,  including 
tuition  waivers  and  overseas  partner 
contributions. 

'Please  S'ote:  It  is  required  that  requested 
administrative  funds,  including  indirer t 
costs  and  administrative  expenses  for 
orientation,  not  exceed  20  percent  of  the 
total  amount  requested  from  USIA; 
administrative  expenses  should  be  cost- 
shared.  (See  the  accompanying 
guidelines  for  complete  cost-sharing  and 
auditing  requirements.) 


Review  Process 

USIA  will  acknowledge  receipt  of  all 
proposals  and  will  review  them  for 
technical  eligibility.  Proposals  will  be 
deemed  ineligible  if  they  do  not  fully 
adhere  to  the  guidelines  established 
herein  and  in  the  application  package, 
including  the  Guidelines  for  Preparing 
Proposals.  Eligible  proposals  will  be 
forwarded  to  panels  of  USIA  officers  for 
advisory  review.  All  eligible  proposals 
will  also  be  reviewed  by  the  appropriate 
geographic  area  office,  and  the  budget 
and  contracts  offices.  Proposals  may 
also  be  reviewed  by  the  Agency's  Office 
of  General  Counsel.  Funding  derisions 
are  at  the  discretion  of  the  Assot  late 
Director  for  Educational  and  Cultural 
Affairs.  Final  technical  authority  for 
grant  assistance  resides  with  USIA's 
grants  officer. 

Review  Criteria 

Technically  eligible  applications  will 
be  competitively  reviewed  according  to 
the  following  criteria: 

a.  Quality  of  Program  Plan 

Including  academic  rigor  and 
excellence,  thorough  conception  of 
project,  demonstration  of  meeting 
participants'  needs,  contributions  to 
understand  the  partner  country, 
proposed  follow-up,  and  qualifications 
of  program  staff  and  participants. 

b.  Reasonable,  Feasible,  and  Flexible 
Objectives 

The  capacity  of  the  organization  to 
conduct  the  program.  Proposals  should 
clearly  demonstrate  how  the  institution 
will  meet  the  program  objectives  and 
plan. 

r.  Track  Record 

Relevant  Agency  and  outside 
assessments  of  the  organization's 
experience  with  international  programs; 
for  organizations  that  have  not  worked 
with  USIA,  the  demonstrated  potential 
to  achieve  program  goals  will  be 
evaluated. 

d.  Multiplier  Effect/Impact 

The  positive  effect  of  the  prograrh  on 
long-term  mutual  understanding,  the 
inclusion  of  maximum  sharing  of 
information,  and  the  establishment  of 
long-term  institutional  and  individual 
linkages. 

e.  Value  of  U.S. -Partner  Country 
Relations 

The  assessment  by  USIA's  geographic 
area  office  of  the  need,  potential  impact, 
and  significance  of  the  project  with  the 
partner  country. 


/  Cost  Effectiveness 

Crv^atest  return  on  each  grant  dollar, 
degree  of  cost-sharing  exhibi»ie«l. 

j^.  Diversity  and  Pluralism 

Preference  will  be  given  to  pruptjsals 
Ihiit  demonstrate  efforts  lo  include 
participants  from  diverse  regions,  and  n 
different  socio-ec:onomic  and  ethnir 
backgrounds,  to  the  extent  ft-a.silih!  Um 
the  applicant  institutions. 

h.  AilhtTfnre 

Of  pmposed  activities  tu  the-  crittjui. 
and  c  ondifions  described  abovf 

i  Institutional  Commitment 

As  demonstrated  by  finauoal  ;ind 
iiiher  .support  to  the  program 

/.  Folhw-On  Activities 

I^ropnsrtjs  should  provide  j  plan  {«)i 
«  ontiniiwi  follow-on  activity  (without 
USIA  support)  which  insures,  ihat  USIA 
supported  program.s  aw  not  isolidi'ti 
••vents. 

k  F.voh.{it!cn  Phn 

Pr<iposals  should  providf  ,•  plan  ftsr 
<  valuation  by  the  grantee  institinion 

Notice 

Th<,'  terms  diiil  conditions  pij!;iisheo 
in  this  RFP  are  binding  and  may  not  Im> 
modified  by  any  USJA  representative. 
ExpLanatory  infonnation  provided  by 
lh<!  Agoncy  that  contradicts,  published 
languagH  will  not  be  binding.  Iss:iani.«; 
of  tliih  request  for  propos;ils  does  not 
ciinMilotn  an  award  conunitnient  tin  the 
pari  of  th(!  government.  Final  award 
cannot  b«!  made  unti)  funds  hav.^  I)e(>n 
fully  appropriated  by  Congress, 
.iIkk  .ifed  and  committed  througi! 
internal  U'SIA  procedures. 

Notifif  ution 

All  applicants  will  he  notified  ui 
writing  of  the  results  of  the  review 
pi-.n.ess  on  or  about  September  23.  1994 
Ail  funded  proposals  will  be  si.bjiHi  to 
periodic  reporting  and  evalu.it>on 
requirements. 

Optinns  for  Renewal  (All  Caleguries) 

Swbjert  to  the  availability  of  funding 
for  F"y  1 996  and  the  satisfactory 
perfonnnnce  of  grant  programs,  tiSIA 
may  invite  grantee  organizations  to 
submit  proposals  for  renewals  of 
awards. 

Dauui:  Jttne  11, 19«W, 
Barry  Fulton, 

fJfputy  Associate  Director.  Btneuu  of 
Educational  and  Cultural  Affairs. 
jFR  Doc.  94-14690  Filed  6-15-94;  8:45  ain) 
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Undergraduate  and  Graduate  Student 
Exchanges  With  the  Baltic  CountHes. 
the  New  Independent  States,  and 
Central  and  Eastern  Europe 

ACTION:  Notice—Roque;,t  for  Pnji)«»s;ils 
(RFP) 


SUMMARY:  The  United  Slates  Information 

Agency  (USIA)  invites  applications  from 
US.  educational,  cultural,  and  ofher 
not-for-profit  organizations  to  <  oadiict 
"xchanges  of  college  .students  v.ilh 
Albania.  Annenia,  Azerbaijan*,  Belarus, 
Bulgaria,  Croatia,  the  Czech  Republic. 
Estonia,  Georgia,  Hung.iry.  Kazakhstan. 
Kyrgyzia,  Latvia,  Lithuania.  Macedonia, 
Moldova,  Poland,  the  Republic  of 
Slovakia,  Romania,  the  Russian 
Ff'doration,  Slovenia.  Tajikis[;m, 
Tuiknienistan,  Ukraine,  and  Uzlitkisteii 
I'hesc  exchanges  represent  p;:rt  of  the 
.ji  tivities  of  the  Presidents  i  nivor&ily 
Student  Exchange  (the  lOOo  iCJOO 
Student  Exchange)  and  iheSo:i;aatlia 
Siiiith  Memorial  Exchange  Program  and 
a;e  subject  to  the  availability  of  fur.ding 
biierested  applicants  are  urged  iu  retd 
the  complete  Federal  Register 
announcement  before  addressing 
in<}uiries  lo  the  Offic  e  of  Acadenix 
Programs.  Acideinir  Exchanges 
Division.  European  Branch -<;r 
submitting  their  proposiils  After  l!:e 
KFP  deadline,  I  he  Eiiropean  Branch  m.iy 
not  discuss  this  competition  ;n  any  way 
with  applicants  until  the  final  dit.isions 
■in'.  made. 

Support  is  offered  for  three  e  .iteqor.^fs 
of  exchange  programs: 

(jitegory  A  The  Pp^sid-'nts' 
tjniversitv  Student  Exrh.inqo  Frot^ram 
(the  1000-1000  Student  Exchang*')  wiih 
Armenia,  Azerbaijan',  Belarus  E,<;tonia, 
Crfiorgia.  Kazakhstan.  Kyrgy/ia,  Li'via, 
Lithuania,  Moldova,  the  Russian 
Federation,  Tajikistan.  Turkmenistan, 
Ukraine,  and  Uzbekistan, 

Category  B:  The  Samantha  .Smith 
Memorial  Exchange  with  Anneni.i, 
Azerbaijan*.  Belanis,  Estonia,  C;eorgi3, 
Kazakhstan.  Kyrgyzia.  Ufvia,  Lirhuania, 
Moldova,  the  Russian  Federation, 
Tajikistan,  Turkmenistan,  Ukrr.Mie,  and 
Uzbekistan;  and. 

Category  C:  The  S.-m)antha  Smith 
Memorial  Exchange  with  Albania. 
Bulgaria,  Croatia,  the  Czech  Republic:, 
Hungary,  Macedonia,  Poland,  tJie 
Republic  of  Slovakia,  Romania,  and 
Slovenia. 


•Please  note:  Frogranis  wttJi  Az«;rfjdijau  ere 
siihj«f;l  to  the  resuii.tioiih  «f  Section  9U7  of 
the  Freedom  Support  .\(;t  of  1992.  Employes 
of  the  Coverninent  of  Azerbaijan  or  uny  of  its 
instruirentalities  are  excluded  from 
participation  and  no  li.S  partifipunJ 
overseas  may  work  for  ;lic  f^overnment  of 
Azerbaijan  or  any  of  its  in.strumentaliiins.  In 
itiidifion.  the  Govemmcnl  of  Azerbaijan  and/ 


or  its  iiistnimentiililies  will  have  no  mnimt 
in  the  .«  tual  ■;i^lM;fion  of  participantit 

Eat  h  1  ategory  has  separate  condtli-ms 
and  n^tpiirements,  which  are  staled  in 
this  announcement.  Organizations  may 
•.-ompete  in  one,  iwo  or  three  of  the 
categtjries,  but  must  submit  a  si  para: •» 
proposal  and  budget  for  each  category 
n  an  institution  submits  proposals  in 
mwK  than  one  category  which  appi'ar  !.• 
be  identic  al  or  nearly  identical  m 
cciiitent.  the  Agency  reserves  the  riglu  lo 
«  onsider  only  one  of  the  proposals. 

Organizations  applying  under  any  oi 
ail  categories  must  follow  the 
requiremi-nts  --tiimlatcd  in  this  KIP,  tl,i 
appIi<.alion  guidelines,  and  any 
additional  material  specific  to  a  giv.^i, 
<..itegory.  Frtiliire  to  do  so  may  result  .i, 
a  proposal  Ije.iiig  deemed  technically 
ineiigible.  Prograins  and  projects  mu.-,l 
conform  with  .dl  Agency  requirenu-.ius 
and  guidelines,  and  are  subject  lo  lio:.l 
ri:view  by  a  t.JSlA  grants  offirjjr. 
Proposals  ni  jst  be  for  study  prograios 
for  which  academic  credit  is  given. 
While  programs  may  include 
internships,  the  foi.us  of  projects  shoii.'.i 
be  ( lassniom  work  or  research. 
Prorrj:,;.s  designed  spe(.ifii.ally  fuj 
loreign  p.iriicipants  lo  leac  h  their  nativ. 
language  or  nrr-ii  studies  in  Amerifjan 
institutions  .ire  ineligible  for  support 

Eligible  Appli(  ants:  Applic.-Jtions 
!;i>d,>r  fialegories  A,  B  or  C  for 
subst:intiv.'  academic  exchanges  wsll  in- 
acrr;pted  from  ;;crrcdited.  degree- 
granting  U.S.  universities  or  colleges, 
includiiiR  two-yoar  comniunity  colleges 
univ-o.'sity  r.ysJems,  and  not-for-profit 
organizations  eng.ig(>fj  in  infem.ifion:)! 
edur  .itional  exchange  programs. 
DATES:  Deadline  for  p.-op<iSals: 
.September  28,  1994.  Ail  «.opies  .if 
proposals  for  C^t«^ories  A.  B  and  C    ^ 
must  be  received  at  the  U.S.  Infonnatiou 
Ageni  y  by  5  p.m.  VVabhington.  IX:  tune 
im  Seplembei  28.  19U4.  F'axed 
dot  uuients  will  not  \h\  arj;epted  nor  will 
dot  umenls  postmarked  on  Sc^pteinher 
28.  1994,  but  riK^ived  at  a  laler  dale,  li 
is  the  rtjsponsibility  <if  uiich  grant 
apph<  Jijil  to  ensure  thai  its  proposals  ar«i 
njceived  by  the  appropriate  deadline 
No  funds  may  be  expended  untittiie 
grant  agreement  is  signed  with  USIA's 
(Jlficc  of  Gmtracts. 
Announcement  Number:  H/AtE-Vfj- 


111  Ajiplif  .itions  submitted  undei  thi-i 
RFP  liiusl  indicate  the  appropriate 
program  name,  category,  and  the  abovw 
nifenmced  number.  This  announi;«:nieui 
number  nui.sl  akso  appear  in  any 
c-orrespondence  concerning  this 
application. 

ADDRESSES:  The  original  and  nine  (9) 
complete  copies  of  the  application. 


including  required  forms .  should  be 
addressed  as  follows: 

U.S.  Information  Agency. 
Reference: 


(Progiam  Title) 

Categon'    

(A.  B  or'C) 

Announcement  number:  E/.^EE 
Office  of  Grants  Managei 
336.  301  4th  Street  SW 
20547. 


ems 
V  'ash 


-95-01. 
jnt.  E/XE  Room 
ington.  DC 


CONTACT:  Ms 
Kniker.  U.S. 
4th  Street  SW.. 
ic  Exchanges 
.  Washington, 
)  205-0525.  To 
icatlon  packages, 
crileria  additional 


2' 6 


necessary 
for  preparing 
technical 

619-5341. 
ivill  be  mailed 

will  not 
or  send  it  via 
staff  accept 
packets  via 
USIA 


USA 


FOR  FURTHER  INFORMATIOf 
Effie  Wingate  or  Mr.  Ted 
Information  Agency,  301 
European  Branch,  Acadejn 
Division,  E/AEE  Room 
ex:  20547;  telephone  (20 
request  detailed  appl 
which  include  award 
to  this  announcement,  al 
forms,  formats,  guideline^ 
proposals,  and  for  other 
information  please  call  (: 
The  application  package 
to  you  via  regular  mail.  llSIA 
fax  the  application  packe 
express  mail,  nor  will 
requests  to  send  application 
express  carriers  using  no 
account  numbers. 

SUPPLEMENTARY  INFORMAT  ON:  Overall 
authority  for  these  exchanges  is 
contained  in  the  Mutual  i  iducational 
and  Cultural  Exchange  A  :t  of  1961.  as 
amended.  Public  Law  87-  256 
(Fulbright-Hays  Act).  The  purpose  of  the 
Act  is  "to  enable  the  Govi  irnment  of  the 
United  States  to  increase  mutual 
understanding  between  the  people  of 
the  United  States  and  pec  pie  of  other 
countries  by  means  of  edi  icational  and 
cultural  exchanges;  to  stn  mgthen  the 
ties  which  unite  us  with  dther  nations 
by  demonstrating  the  edu:ational  and 
cultural  interests,  develoj  ments.  and 
achievements  of  the  peop  e  of  the 
United  States  and  other  nitions  *  *  * 
and  thus  to  assist  in  the  d  jvelopment  of 
friendly.  s\Tnpathetic,  an(   peaceful 
relations  between  the  Uni  ted  States  and 
other  countries  of  the  woi  Id."  Programs 
shall  also  "maintain  their  scholarly 
integrity  and  shall  meet  t  le  highest 
standards  of  academic  exi  ;ellence  or 
artistic  achievement."  Pu  suant  to  the 
Bureau  of  Educational  an  1  Cultural 
Affairs  authorizing  legislc  tion,  programs 
must  maintain  a  non-poli  ical  character 
and  should  be  balanced  a  id 
representative  of  the  dive  sity  of 
American  political,  socia  and  cultural 
life.  It  should  be  noted  th;  it  a  greater 
emphasis  is  being  placed  jn  promoting 
diversity  in  Bureau  progn  ms.  Diversity 
should  be  interpreted  in  t  le  broadest 
sense  and  encompass  diff  ;rences 
including  but  not  limited  to  ethnicity. 


gender,  religion,  geographic  location, 
socio-economic  status,  and  physical 
challenges.  Applicants  are  strongly 
encouraged  to  adhere  to  the 
advancement  of  this  principle 
throughout  the  proposed  program  and 
within  their  own  operations. 

Application  Notice  (All  Categories) 

Please  be  advised:  Proposals 
submitted  by  the  same  institution  under 
Categories  A,  B,  and  C  for  this  or 
previous  years'  competitions  may  not  be 
duplicative  or  identical.  If  an 
organization  submits  more  than  one 
proposal,  each  proposal  must  sponsor 
different  students  and  employ  separate 
budgets.  If  organizations  have  been 
funded  under  previous  competitions, 
the  new  proposal(s)  may  not  be 
identically  written  to  previous 
submissions,  but  should  include  the 
most  recent  program  information. 
Proposals  not  adhering  to  these 
restrictions  will  be  deemed  technically 
ineligible  and  will  not  be  reviewed  for 
funding.  Organizations  applying  for 
exchanges  with  the  New  Independent 
States  are  encouraged  to  submit  only 
under  one  category,  A  or  B. 

General  Requirements  (All  Categories) 

(1)  Institutional  Commitment 

Proposals  must  include 
documentation  of  institutional  support 
for  the  proposed  program  in  the  form  of 
signed  letters  of  endorsement  from  the 
U.S.  and  foreign  institutions'  directors, 
or  in  the  form  of  a  signed  agreement  by 
the  same  persons.  Letters  of 
endorsement  must  describe  each 
institution's  or  organization's 
commitment  and  make  specific 
reference  to  the  proposed  program  and 
each  institution's  activities  in  support  of 
that  program.  Documentation  of  support 
from  governmental  ministries  or 
academies  will  be  acceptable  when 
appropriate,  replacing  individual 
documentation  from  each  foreign 
educational  institution  involved. 
Applicants  must  submit  this 
documentation  as  part  of  the  completed 
application.  Applying  institutions  are 
expected  to  make  their  own 
arrangements  with  the  appropriate 
foreign  institutions. 

(2j  Orientation  Programs 

Participating  students  should  be 
provided  with  a  substantive  and 
comprehensive  orientation  to  the 
country  where  they  will  be  studying, 
and  proposals  should  describe  these 
programs,  including  cost,  in  detail. 

(3)  Visas 

All  foreign  participants  must  be 
sponsored  under  an  Exchange  Visitor 


Program  on  a  J  visa.  Programs  must 
comply  with  ]  visa  regulations  and 
should  reference  this  adherence  in  the 
proposal  narrative.  Applicants  should 
demonstrate  tax  regulation  adherence  in 
the  proposal  narrative  and  budget  notes. 

(4)  Taxes 

Administration  of  the  grant  awards 
must  be  in  compliance  with  reporting 
and  withholding  regulations  for  federal, 
state,  or  local  taxes  as  applicable. 
Recipient  organizations  should 
demonstrate  tax  regulation  adherence  in 
the  proposal  narrative  and  budget. 

(5)  Participant  Tracking 

Proposals  should  provide  a  plan 
showing  how  organizations  will  track 
participants  after  their  return  to  their 
home  countries  upon  completion  of  the 
program.  Organizations  should  chart  the 
progress  of  the  program's  alumni  in 
their  academic  and  professional  ( areers 
and  establish  a  system  for  distributing 
periodic  updates  of  such  information 
among  both  current  participants  and 
alumni  of  the  program. 

(6)  Budget 

All  organizations  must  submit  a 
comprehensive  line  item  budget,  the 
details  and  format  of  which  are 
contained  in  the  application  package. 
The  Agency  reserves  the  right  to 
increase,  decrease  or  revise  proposal 
budgets  in  accordance  with  the  needs  of 
the  program.  Grant-funded  items  of 
expenditure  may  include,  but  are  not 
limited  to.  the  following  categories: 

Program  Costs 

— Round  trip  travel  to  and  from  their 

home  city  to  international  point  of 

departure  (if  applicable); 
— International  "Travel  (via  American 

flag  carrier); 
— Domestic  travel  to  and  from  host 

institution; 
— Excursionary  travel  and  lodging  for 

cultural  enrichment  (not  to  exceed 

$200.00  per  participant); 
— Maintenance  and  per  diem; 
— Academic  program  costs  (e.g.  tuition. 

book  allowance); 
— ESL  training  (if  necessar)'); 
— Travel  and  maintenance  costs  for 

accompanying  faculty  or  resident 

directors;  for  no  more  than  one 

program  supervisor  per  ten  students; 
— Participant  recruitment  costs; 
— Orientation  costs  (speaker  honoraria 

are  not  to  exceed  $150  per  day  per 

speaker); 
— Cultural  enrichment  expenses 

(admissions,  tickets,  etc.,  limited  to 

$150  per  participant); 
— Medical  insurance  for  participants 

(participants  are  covered  by  the 


Agency's  self-insurance  policy  when 
USIA  is  funding  over  fifty  percent  of 
the  total  cost  of  the  projects); 

— Withholding  for  taxes;  and 

— \'isa  fees. 

Administrative  Costs— Not  To  Exceed 
20%  of  the  Requested  Budget 

— Salaries  and  benefits: 

— Communications  (e.g.  fax.  '.elephnne. 
postage); 

— Office  Supplies; 

—Administration  of  tax  withholding 
and  reporting  as  required  by  Federal. 
State  and  local  authorities  and  in 
accordance  with  relevant  tax  treaties; 
recipient  organization  should 
demonstrate  tax  regulation  adherence 
in  the  proposal  narrative  and  budgpi; 

— Other  Direct  Costs; 

— All  Indirect  Costs. 

Please  note:  it  is  required  ihaf  rerji;»-<tLd 
admini-;ra'i\e  funds,  including  indirect  costs 
and  ad!r..nistrative  expenses  for  orientation, 
not  exceed  20  percent  of  the  ictal  amount 
requested  from  USIA:  admi.nistrative 
expenses  should  be  cost'-^hared 

Applications  should  demonstrate 
substantial  cost-sharing  (dollar  and  in- 
kind)  in  both  program  and 
administrative  expenses,  including 
tuition  waivers  and  overseas  partner 
contributions.  (See  the  accompanying 
guidelines  for  complete  cost-sharing  and 
auditing  requirements.) 

Additional  Criteria  for  Calegor>  A 

Presidents  University  Student 
Exchange  Program  (the  1000-1000 
Student  Exchange)  With  the  Baltic 
Countries  and  the  New  Independent 
States 

Grant  funding  under  this  category  is 
intended  to  enhance  and  expand  the 
scope  of  U.S.  academic  exchanges  with 
undergraduate  and  graduate  students 
from  Armenia,  Azerbaijan.  Belarus, 
Estonia,  Georgia.  Kazakhstan.  Kvrgyia. 
Latvia,  Lithuania.  Moldova,  the  Russian 
Federation,  Tajikistan.  Turkmenistan. 
Ukraine,  and  Uzbekistan.  For  accident 
year  1995-96  the  intention  is  to 
exchange  1.000  students  in  each 
direction.  Priority  will  be  given  to 
applications  from  international 
exchange  organizations  and  consortia  of 
universities  that  have  a  demonstrated 
ability  to  exchange  students  from 
muhiple  countries  in  the  former  USSR. 
Preference  will  then  be  given  to 
applications  from  single  institutions  for 
programs  outside  the  Russian 
Federation.  For  projects  in  the  Russian 
Federation,  preference  will  be  given  to 
applications  involving  multiple  foreign 
partner  institutions,  especially  outside 
of  Moscow  and  St.  Petersburg.  Both 
existing  and  new  projects  are  eligible. 


HI  Awards 

Project  awards  to  U.S.  organizdJic-zs 
will  be  made  in  a  wide  range  of 
amounts.  The  Agency  reserves  the  right 
to  reduce,  revise  or  increase  proposal 
budgets  in  accordance  with  the  needs  of 
the  program.  For  organizations  with  Jess 
than  four  years  of  experience  in 
international  exchange  activities,  gianls 
will  be  limited  to  a  maximum  of 
560.000.  and  proposed  budgets  'houJd 
not  exceed  this  amount 


121  Participants 

Panicipants  must  be  citizens  eiiht-r  of 
the  I'.S  or  of  the  host  country. 
I  ndergraduate  students  are  de fi.'-.t-u  as, 
students  who  have  not  .'eceived  their 
baccalaureates  prior  to  participaljcr;  in 
this  program.  Graduate  students  for  this 
program  should  be  studying  at  the 
equivalent  of  the  Master's  d-^r^e  leveJ. 
Doctoral  candidates  are  not  eiigibln 
Students  in  all  academic  fields  are 
eligible:  students  of  agricultural  are 
especially  encouraged  to  applv  (pieese 
note  special  conditions  for  agricultura) 
programs  below).  Projects  that  inc  lude 
graduate  students  must  delineate 
between  the  number  of  graduate  and 
undergraduate  participants,  separately 
dpscribe  the  academic  programs,  ajid' 
include  for  each  a  separate  line  item  in 
the  budget.  All  projects  must  include 
undergraduate  students.  It  is  important 
that  the  selection  process  ensure  equal 
opportunities  for  both  male  and  female 
students 

131  Language  Qualifications 

Students  should  have  sufficient 
fluency  in  the  institutional  language  of 
the  host  country  to  be  able  to  pursue 
university  study  in  that  language  and  to 
be  able  to  converse  with  the  citizens  of 
the  country  without  the  aid  of 
interpreters.  Generally,  the  equivalent  cf 
two  years  of  college-level  stud>  is 
considered  the  minimum. 
I -4 1  Duration 


Applications  will  be  accepted  for 
projects  with  durations  of  at  least  eight 
weeks  to  no  more  than  one  year, 
including  programs  lasting  an  academic 
quarter,  trimester,  or  semester. 
Exchanges  of  less  than  eight  weeks 
duration  or  more  than  one  vear  will  be 
considered  technically  ineligible. 
Although  grant  awards  may  begin 
earlier,  the  actual  exchange  of 
participants  may  not  begin  before 
February  1,  1995,  and  must  be 
completed  by  December  31,  1996. 
Programs  for  exchanges  in  subsequent 
academic  years  will  be  considered 
technically  eligible. 


151  Preference  Factors 

a.  Preference  will  be  given  to 
proposals  in  which  incoming  slude.-i'f. 
study  in  the  U.S.  for  a  full  academic 
year. 

b.  Preference  will  be  given  to 
programs  that  reflect  wide  geograptj. 
distributions  in  recruitment  of 
participants. 

c  Preference  will  be  given  to 
programs  that  recruit  foreign  and  I'  S 
participants  through  merit-based.  cp»r> 
competition. 

(Gl  Reciprocity 

Proposals  should  be  reciprocal  b^j 
not  necessarily  equal  in  numbers  In 
cases  where  political  or  practical 
circumstances  do  not  allow  for  the 
placement  of  U.S  students,  one-way 
programs  will  be  considered  The 
proposal  should  provide  detailed 
information  on  the  activities  in  both  '.hf- 
US.  and  the  partner  country 

IT)  Internships 

While  programs  may  include 
internships,  the  focus  of  projects  sbo..'d 
be  classroom  work  or  research.  If 
internships  are  included  in  the 
exchange  experience,  students  shoi/ltl 
have  completed  at  least  one  semester  of 
classroom  work.  The  duration  of  the 
internship  should  not  exceed  the 
duration  of  the  classroom  work. 
Institutions  are  encouraged  to  grant 
academic  credit  for  the  internship 
experience. 

18  j  Special  Allowances  for  Agricuharp 
Programs 

In  order  to  give  added  encouragem^'it 
to  the  participation  of  students  of 
agriculture  as  provided  for  in  the 
bilateral  agreement,  language  siantihrc's 
may  be  modified  for  participating 
students  of  agriculture.  Programs 
including  agriculture  students  need  not 
exchange  agriculture  students  in  both 
directions. 

Additional  Criteria  for  Categories  B  and 

Category  B:  Samantha  Smith  Memorial 
Exchange  With  the  Baltic  Countries  and 
the  New  Independent  States 

Grant  funding  is  intended  to  enhance 
and  expand  the  scope  of  academic 
exchanges  with  Armenia.  Azerbaijan, 
Belarus.  Estonia.  Georgia.  Kazakhstan. 
Kyrgyzia,  Latvia,  Lithuania,  Moldova, 
the  Russian  Federation,  Tajikistan, 
Turkmenistan.  Ukraine,  and  Uzbekistan 
for  undergraduate  students  under  the 
age  of  26.  Participants  must  be  citizens 
either  of  the  U.S.  or  of  the  host  countn,-. 
Programs  designed  specifically  for 
foreign  participants  to  teach  their  nativn 
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Priority  for  Category  B 

For  FY  1995  priority  will 
applications  from  comm 
two-year  colleges,  non-pro 
organizations  working  spec 
community  colleges  and/or 
colleges,  and  institutions 
received  funding  under  thi 
previous  competitions. 

Category  C:  Samantha  Smi 
Exchange  With  Central  ant 
Europe 

Grant  funding  under  this 
intended  to  enhance  and 
scope  of  academic  exchangi 
Albania,  Bulgaria.  Croatia 
Republic,  Hungar>'.  Maced 
the  Republic  of  Slovakia.  R< 
Slovenia  for  undergraduate 
under  the  age  of  26.  Partici 
be  citizens  either  of  the  U.S 
partner  country.  Programs 
specifically  for  foreign  part 
teach  their  native  language 
studies  in  American 
ineligible  for  support. 

Il)  Language  Qualification 

It  is  desirable,  but  not 
e.xchange  students  have  su 
fluency  in  the  language  of 
to  be  visited  for  the  pursuit 
study  in  the  language  and  tc 
with  citizens  of  the  country 
aid  of  interpreters.  Generall 
equivalent  of  tw  o  years  of 
language  study  is  considered 
minimum.  The  two-year 
minimum  will  be  waived  fo 
community  colleges,  two 
and  non-profit  organization: 
specifically  with  communit 
and/or  two-year  colleges  in 
encourage  their  participati 

(21  Duration 

Applications  will  be  acce 
projects  with  duration  of  at 
weeks  including  programs  1 
academic  quarter,  trimester 
a  full  year.  Projects  of  less 
weeks  duration  will  be  cons 
technically  ineligible.  Grant 
will  be  made  for  exchanges 
within  a  12-month  period,  b 
for  two-year  programs  will 
considered.  Proposals  for 
programs  should  submit  one 
covers  the  entire  two-year 
total  award  (one-or  two-year 
exceed  $80,000. 
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(3)  Reciprocity 

It  is  desirable,  but  not  rei 
programs  are  reciprocal  and 
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of  U.S.  and  foreign  participants  be 
nearly  equal.  The  proposal  should 
provide  detailed  information  on  the 
activities  in  both  the  U.S.  and  the 
partner  country. 

(4)  Awards 

Project  awards  will  be  made  in  a  wide 
range  of  amounts  up  to  $80,000.  The 
Agency  reserves  the  right  to  reduce, 
revise  or  increase  proposal  budgets  in 
accordance  with  the  needs  of  the 
program.  For  organizations  with  less 
than  four  years  of  experience  in 
international  exchange  activities,  grants 
will  be  limited  to  a  maximum  of 
S60.000  and  proposed  budgets  should 
not  exceed  this  amount.  All 
organizations  must  submit  a 
comprehensive  line  item  budget,  the 
details  and  format  of  which  are 
contained  in  the  application  packet. 

(5)  Preference  Factors 

a.  Preference  will  be  given  to 
programs  in  which  U.S.  participants 
will  have  had  a  minimum  of  two  years 
of  relevant  language  study. 

b.  Preference  will  be  given  to 
proposals  in  which  incoming  students 
study  in  the  U.S.  for  a  full  academic 
year. 

c.  Preference  will  be  given  to 
reciprocal  exchanges. 

Review  Process  (All  Categories) 

USIA  will  acknowledge  receipt  of  all 
proposals  and  will  review  them  for 
technical  eligibility. 

Please  note:  Proposals  will  be  deemed 
ineligible  if  they  do  not  fully  adhere  to  thf 
guidelines  established  herein  and  in  the 
Application  Package,  including  the 
Guidelines  for  Preparing  Proposals. 

Eligible  Proposals 

Eligible  proposals  will  be  forwarded 
to  panels  of  USIA  officers  for  advisor\ 
review.  All  eligible  proposals  will  also 
be  reviewed  by  the  appropriate 
geographic  area  office,  and  the  budget 
and  contracts  office.  Funding  decisions 
are  at  the  discretion  of  the  Associate 
Director  for  Educational  and  Cultural 
Affairs.  Filial  technical  authority  for 
grant  awards  resides  with  USIA's  grants 
officer. 

Review  Criteria  (All  Categories) 

Technically  eligible  applications  will 
be  competitively  reviewed  according  to 
the  following  criteria: 

a.  Quality  of  Program  Plan 

Academic  rigor,  thorough  conception 
of  project,  demonstration  of  meeting 
student  needs,  contributions  to 
understanding  the  partner  country-, 
proposed  follow-up.  and  qualifications 
of  program  staff  and  participants. 


b.  Feasibility  of  the  Program  Plan 

Capacity  of  the  organization  to 
conduct  the  exchange.  Proposals  should 
clearly  demonstrate  how  the  institution 
will  meet  the  program  objectives  and 
plan. 

c.  Track  Record 

Revelant  Agency  and  outside 
assessments  of  the  organization's 
experience  with  international 
exchanges;  for  organizations  that  have 
not  worked  with  USIA  before,  the 
demonstrated  potential  to  achieve 
program  goals  will  be  evaluated. 

d.  Multiplier  Effect/Impact 

The  impact  of  the  exchange  activity 
on  the  wider  community  and  on  the 
development  of  continuing  ties,  as  well 
as  the  contribution  of  the  proposed 
activity  in  promoting  mutual 
understanding. 

e.  Value  of  U.S. — Partner  Country 
Relations 

The  assessment  by  USIAs  geographic 
area  office  of  the  need,  potential  impact, 
and  significance  of  the  project  with  the 
partner  countrJ^ 

/.  Cost-Effectiveness 

Greatest  return  on  each  grant  dollar.  A 
key  measure  of  cost-effectiveness  is  the 
unit  cost  to  the  Agency.  This  is  the  total 
request  of  USIA  monies  divided  by  the 
number  of  exchangees  (people  moved). 
The  Agency  also  reviews  the  ratio  of 
cost-sharing  exhibited.  Cost-sharing 
through  other  financial  support  as  well 
as  institutional  direct  and  in  kind 
funding  contributions  is  stronglv 
encouraged. 

g.  Diversity  and  Pluralism  I  for  Student 
Programs) 

Preference  will  be  given  to  proposals 
that  demonstrate  efforts  to  provide  for 
the  participation  of  students  with  a 
variety  of  major  disciplines,  from 
diverse  regions,  and  of  different  socio- 
economic and  ethnic  backgrounds,  to 
the  extent  feasible  for  the  applicant 
institutions 

h  Adherence  of  Proposed  Activities 

To  the  criteria  and  conditions 
described  above. 

I.  Institutional  Commitment 

Demonstrated  by  financial  and  lithcr 
support  to  the  program,  including  the 
provision  for  adequate  and  appropriate 
personnel  and  institutional  resources  to 
achieve  the  program  goals. 

/.  Follow-on  Activities 

Proposals  should  provide  a  plan  for 
continued  follow-on  activitv  (without 


USIA  support)  which  insures  that  USIA- 
supported  programs  are  not  isolated 
events. 

k.  Evaluation  Plan 

Proposals  .sfiouid  provide'a  plan  for 
•valuation  by  the  grantee  institution  to 
lieterniine  ine  success  df  the  pnjjecf. 

i.  Geographic  Diversity 

The  .Agency  wiil  seek  to  achievf 
ina.ximum  geographic  dive.-'hily  in 
selection  and  placement  (d  p.irt,(,ip;ints 
through  its  award  of  grants. 

Application  Disclaimer  (.Ml  Categories) 

Th(;  t'.rms  an.d  conditions  pubiishrd 
in  this  Kr  1'  are  binding  and  mav  not  be 
inodificil  by  any  USIA  representative. 
Fxplanatory  infonnation  provided  by 
the  Agency  that  contradicts  published 
language  uill  not  be  binding,  issuance 
of  this  request  for  proposals  does  not 
constitute  an  award  coniniitnient  on  the 
part  of  the  government.  Final  award 
<  annot  be  made  until  funds  have  been 
fully  appropriated  by  Concress. 
all(icated  and  committed  ihroti.uh 
internal  USIA  procedures. 

Notifirafion 

.■Ml  ;!ppH(  ants  for  Cafe.L-ories  A.  B.  and 
(.  will  be  notified  in  writing  of  the 
results  of  the  review  process  on  or  about 
February  1.  199,5.  All  funded  proposals 
will  be  subje(  i  to  periodu  reporting  and 
"valu.itic^n  requirements 

f)ptions  for  Renewal  (All  Categories) 

Subject  to  !he  avaiiabiiify  of  fijn(iiny 
ff-r  FY  199.')  and  ibe  saiivfi/c  X(n\ 
performance  of  grant  pmgrajns.  I  Si.A 
Hiav  invite  urantee  orpanizations  lo 
submit  p.'-nposais  (or  renewals  of 
.jwarrls. 

n;i!Mf:   1;.:;.'  n,  )'>••.; 
Bhi-tv  Fullon. 

IJ>'p:,t}  Asf-tv  Kitr-Dirf-t  it.:.  /*■.,••  •;!,  t  < 
I:  iur "Wind r.nd Ci.'.liiin' A i^nir^ 
:K  Out    'f-}-t4h'n  F !;.-(.'  (,-:  -.-Uh   h  ,5  ,,": ! 
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International  Creative  Arts  Exchanges 
for  Public  and  Private  Non-Profit 
Organizations 

action;  Refjijesi  for  pri.pf.sr.S. 

SUMMARY:  1  heCffative  Arts  Kx(  hanges 
I3ivis:i,ii  ,jf  tht-  I  '.S  Inlormatinn 
A:4er.(  vs  :i  SIAj  Office  c}  Arts  .Air.eric  a 
•!nn(ju,"ces  a  proprain  <<'.  awards  to 
private.  lifin-proi;:  ort^niza'Kyns  !(j 
"•upport  projects  for  artists  and  ...-^ts 
administra'ors  These  w:!]  c'jns'i>t  uf 
."esjdenries  anri  or  stud\  tcsirs  ni  \\hi(  h 
.irtists  trom  the  United  States  Knd  other 
I  ni.riine*.  unrk  rt.'iii  liarn  ir,c<-iher 


Interested  applicants  are  invited  to 
request  and  read  the  complete  Federal 
Register  announce.ment  before 
submitting  their  proposals. 
DATES:  This  action  is  effective  from  the 
publication  date  of  this  notice  through 
.September  21.  1994.  for  projects  whose 
activities  will  begin  between  Fehriis.'-v  1 
190.S.  and  June  .10.  1995  All 
applications  must  be  received  at  tr.r- 
U  S.  Information  .A^encv  bv  5  p  ni. 
Washington  DC  time  on  U'ednesriav. 
.Seplember  21.  1994.  Faxed  documents 
will  not  be  accepted,  nor  will 
do(  um(>nts  postmarked  on  ,Septr-n-,her 
21.  1994.  but  received  at  a  later  date. 

For  projects  that  begin  after  June  30. 
199.').  (.ompetition  details  \\:i[  t.e 
announced  in  the  Federal  Register  (;;-.  ..r 
about  December  1.  1994.  Inquiries 
concerning  technical  requirements  a;e 
welcome  prior  to  submission  of 
applications. 

ADDRESSES:  The  original  and  14  r  opies 
of  the  completed  application.  in(  ludmg 
required  forms,  should  be  submitted  by 
the  deadline  to:  U.S.  Infcrniation 
Agency.  R£F:  E./DE  Discretionary  Gre.-.l 
Competition.  Grants  Management 
Division  (EXE).  E/DE-95-01.  rcom  H.-^h 
.101  4:h  Street.  S\V.,  Washington.  DC 
20.547.  .Awards  are  contingent  upc;;  ih<- 
availahility  of  funds. 
FOR  FURTHER  INFORMATION  AND 
APPLICATION  PACKAGES,  CONTACT:   1  hn 
Creative  .Arts  Exchanges  Div  ision  <  f  thf 


U.S.  Information  Agencv  s  Office  of  Arts 
America.  ^01  4lh  Street!  SW  . 
Wasbington.  DC  2054":  leiepho.ne  \2t\2] 
hi  9-5.3.38 

SUPPLEMENTARY  INFORMATION:  The 
(.realiv  e  Arts  Ext  hanpes  Division  works 
With  I'.S.  non-profit  organizations  on 
coope.'-ative  Internationa!  group  proKcts 
that  introduce  American  and  forr-ien 
participants  to  each  other  s  r  ullura!  a:.d 
artistic  life  and  traditions  II  supports 
international  projects  m  the  Uijited 
Stales  or  overseas  involving  compose :v. 
(  hore-.graphers.  filmmakers  Isee 
guidance  below),  plavwr.ghls.  ihe.::e: 
designers,  writers  and  poets,  vis.ia! 
artists,  .museum  prcfessioi-.ais  '<.r-e 
.euidanc  e  belowj.  manager*  and 
administrator*-  of  arts  institutions  ai.ii 
oiuanizations  'see  guidance  t/elow; 

We  particularly  seek  pro.etts  wM; 
o.'ganizations  with  exp^'rtisf-  ijiir.e  r:'- 
as  well  as  broad  outreach  and 
networking  capabi.liliev  ...ito  A::.<:;i  a;; 
•irts  ii(.tiv;;ies  nationwK^-  O;,  .it*-  -.ca 
I  SIA  nflers  prnspec t;ve  appjjr  c.'^'-  ,»- 
n<-tw!irk(jf  IS  Infcrma:;r>.^  St  :\  ,<  .• 
[U.SI.S'  posts  located  in  An.»-rii .-.;, 
•  •i:ibas>.e.s.  ( (!nsi.!a1"S  and  i  nitii.-ii 
I  eniers  .-.n/und  the  world  P:i  u-r-.-r. 
iii.ikinK  imaginative  and  stib'-tan!.\<-    v. 
oMh^I  SIS:>.;w<.rK  w;;;n«v.-,. 


decided  advantage  in  the  compention 
Proposed  projects  should  suppr  rt  the 
USIA  mission  to  increase  mutual 
understanding  between  the  Vrti\^o 
States  and  other  countries  and  ic 
promote  international  cocpeial;tn  .n     ■ 
educational  and  cultural  fieids  U.'^J.'^ 
role  In  such  projects  should  t*  >:.:f-z:hi 
and  not  purely  facilitatue 

Common  Provisions 

Projects  supported  bv  lh-s€  ow^.-o 
^hare  some  or  all  of  the  fcDow inp 
features: 

1.  An  international  excharigt  t-j 
professionals  in  the  fields  Jifted  anv.- 

2.  The  development  of  :r.i>yA hVk  r.-ai 
linkages  between  Amenran 
o.'gaiiizations  and  their  cour..l«-.Tpr..-!s  ;n 
other  countries. 

3.  Travel  to  or  from  the  United  ^t^'*  s. 
preferably  in  both  directions 

4.  Competition  in  which  15S!S  pists 
nominate  foreign  candidates  ?oi  awards, 
while  the  American  arts  orgor.jzaJ.cr.s 
select  the  award-winners 

.5.  Assurances  of  quality.  Jojrr,*-*!,. 
balance  and  openness  in  the  seJer^jor.  e.f 
American  project  participants 

6  A  non-political  charactf :  refJettiVi- 
of  the  diversity  of  Ameritarj  j:c;J;!,,ii=.'. 
soi  iai  and  cultui-al  life 

Special  Conditions 

1.  Proposals  should  involve  n^o  tboi) 
one  country.  However,  sing}t-rt  unJ.'v 
projects  that  have  strong  USJSposl 
support  and  clearly  demonsiia!*  the 
potential  for  creating  and  stJtnp:^,er.<;.>. 
linkages  between  foreign  and  U  ."^ 
institutions  are  also  welcomf 

2.  Proposals  are  sub,ecl  to  u  v.^-.v  cr.d 
<  omment  by  the  USIS  posts  .n  the 
relevant  (.ountries 

.3.  Proposals  involving  JoT«-)pi> 
organizations  should  identify  sh^.'^i  r,;-.i3 
dearly  define  their  role  in  Jht  pifMett 
Prospective  applicants  woLiid  6o  ^K^■'A  u. 
consult  with  USIS  posts  repaidjrjp  - .,(  h 
(irganizations  prior  to  suL'rrditjnt  '±::: 
proposals. 

4.  Proposals  centering  i,t:  hh.,'-  .  j 
vi(if!Os  must  deal  with  tht  tjf atjv* 
isperlsof  film  or  video  maJijnv  ;•'  <-■- 
vhould  be  written  for  proit  stjfjr.oJ 
partne-i-s.  not  for  amateuj  o;  'turj^-r.l 
troups.  Projects  may  ;nL]^Jd^  Mt.jy 
development,  other  aspects  c )  it,, 
f  reative  processes,  or  :i,anjjpenj«M 
.ssiies  like  lundinc  a;,d  djstiji.ul:.  \ 
They  should  not  inclutle  iAm  t  r  v..o.  • 
jestivals.  inslailalions.  •■ermn.jj'- 
•  onijieiiiions.  \\i\\  s«:a)e  iWra  i.u.r},„  t..  .-v 
''I  distribution,  or  ^ny  otr.^j  iv(<     : 
project  pn.h.bited  ir.  this 
.iiinounc  ement 

5  Proposals  ce;.ter;np  <.j,  „n^ 
presenti-rs.  administrators  aijij 
.T.anauers  sh"!,ld  leature  r\(.t,:,.„i  - 
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involving  these  professional ; 
exclusively. 

6.  Arts  America  is  the  major  supporter 
of  the  American  Association  of 
Museums  (AAM)  International 
Partnerships  Among  Museui  is  (IP AM) 
program.  Museums  inlereste  i  in 
international  projects  shoulc  address 
queries  to  the  Office  of  Inten  ationai 
Programs.  American  Associa  ion  of 
.Museums.  1225  Eye  Street.  ^  \V.. 
Washington,  DC  20005;  telephone:  [202] 
289-1818;  FAX:  (2021  289-6  i78.  We 
will  not  accept  direct  applict  tions  from 
museums  for  international  pi  ojects  [see 
Program  Exclusions,  below). 

7.  Proposals  for  projects  in  Eastern 
Europe  and/or  the  Newly  Inc  ependent 
States  of  the  ex-Soviet  Union  should 
focus  on  the  exchange  of  arts 
administrators  or  professionf  Is  dealing 
in  theatrical  arts.  Proposals  s  lould 
clearly  demonstrate  knowledge  of  host 
country  environment  and  its 
institutional  partner  in  that  c  3untry  and 
provide  evidence  of  long-ten  i 
commitment  to  project  goals 

Program  Exclusions 

1   Projects  should  be  artisti  c. 
intellectual,  and  cultural,  nol 
Vocational  and  technical  trai 


projects  are  ineligible  for  sup  Dort 


technical 

fling 


2.  Scholarship  programs  or 
for  long-term  academic  stud\ 
are  ineligible  for  support 

3.  Speaking  tours,  conferer  ces  or 
seminars,  research  projects,  r  'search  for 
project  development  purpose  5.  youth  or 
youth-related  activities  (parti 
age  under  25),  publications,  s  tudent 
andAor  faculty  exchanges,  or  )rojects  for 
the  exchange  of  amateurs  or !  emi- 
professionals  are  all  ineligibl  ( 

4.  .Arts  America  does  not  a(  cept 
proposals  to  support  perform 
productions  or  tours,  film  or 


proposals 
or  training 


ng  arts 
ideo 


festivals,  film/video  installatisns.  full- 
scale  film  production  or  distr  bution. 
international  arts  competitior  s. 
community-level  arts  present  itions  or 
festivals  for  general  audience  ;.  visual 
arts  exhibits,  museum  projects  except 
for  those  under  the  AAM/iPA  VI  program 
(see  abovej.'or  projects  in  the  fields  of 
historical  and  cultural  conserlation  and 
preservation. 

5.  L'SIA  is  a  major  supports  r  of  Sister 
Cities  International  and  Partners  of  the 
Americas.  It  has  agreed  to  fur  d 
administrative  expenses  of  th  >se 
organizations"  national  office:  .  but  will 
not  fund  projects  arising  frorr  sister  city 
and  partner  state  relationship ;  once 
thev  are  established. 


Budgetary  Requirements 

1  There  must  be  minimum 
cost  sharing  of  the  project  cos 


Cost 


sharing  may  be  in  the  form  of  allowable 
direct  or  indirect  costs.  The  recipient 
must  maintain  written  records  to 
support  all  allowable  costs  which  are 
claimed  to  be  its  contribution  to  cost 
participation,  as  well  as  costs  to  be  paid 
by  the  Federal  Government.  Such 
records  are  subject  to  audit.  The  basis 
for  determining  the  value  of  cash  and 
in-kind  contributions  must  be  in 
accordance  with  OMB  Circular  A-110. 
Attachment  E — Cost  Sharing  and 
Matching — and  should  be  described  in 
the  proposal.  In  the  event  the  recipient 
does  not  provide  a  minimum  of  33% 
cost  sharing  following  the  award,  the 
Agency's  contribution  will  be  reduced 
in  proportion  to  the  recipient's 
contribution. 

2.  Administrative  costs  must  be  no 
more  than  20%  of  the  total  amoimt 
requested  from  USIA. 

3.  Awards  are  limited  to  S200.000.  We 
will  consider  requests  for  $100,000  or 
more  only  for  projects  that  are 
internationally  regional,  multi-regional 
or  worldwide  in  scope.  Awards  are 
limited  to  $60,000  for  organizations 
with  less  than  four  years'  experience  in 
conducting  international  exchange 
programs. 

4.  .Allowable  costs  are  those  defined 
in  the  application  package,  which  is 
available  upon  request. 

5.  To  calculate  the  costs  per 
participant,  divide  the  project  total  by 
the  number  of  participants  who  will  be 
funded  under  the  terms  of  the  award. 

Definition  of  Administrative  Costs 

Administrative  costs  are  defined  as 
salaries,  benefits  and  other  direct  and 
indirect  costs  incurred.  Important  note 
for  universities:  The  U.S.  Information 
Agency  defines  American  faculty 
salaries  as  an  administrative  expense, 
regardless  of  how  the  faculty  time  is  to 
be  used. 

Review  Process 

USIA  will  acknowledge  receipt  of  all 
proposals  and  will  review  them  for 
technical  eligibility.  Proposals  will  be 
deemed  ineligible  if  thev  do  not  fully 
adhere  to  the  guidelines  in  the 
application  package.  Eligible  proposals 
will  be  forwarded  to  panels  of  USIA 
officers  for  advisor}-  review.  All  eligible 
proposals  will  also  be  reviewed  by  the 
appropriate  USIA  geographic  area 
officers,  and  budget  and  contract  offices. 
Proposals  may  also  be  reviewed  bv  the 
Agency's  General  Counsel.  Review 
criteria  are  listed  in  the  application 
package,  which  is  available  upon 
request.  Funding  decisions  are  at  the 
discretion  of  USIA's  Associate  Director 
for  Educational  and  Cultural  Affairs. 


Final  technical  authority  for  awards 
resides  with  USIA's  contracting  officer. 

Review  Criteria 

Proposals  are  reviewed  for  adherence 
to  legal  and  budgetary  requirements  by 
USIA  offices  responsible  for  these 
functions  and  for  artistic/organizational 
rigor,  program  content  and  cost- 
effectiveness. 

Technically  eligible  applications  will 
be  competitively  reviewed  according  to 
the  following  criteria: 

a.  Quality  of  Program  Plan 

Which  includes  how  your  project 
would  meet  the  Creative  Arts  Exchanges 
Program  goals.  artistic/organiz<itinnal 
planning  of  the  highest  caliber  why  the 
participants  would  be  appropriate  for 
this  project,  how  the  project  would* 
contribute  to  a  higher  awareness  of 
other  countries,  a  proposed  foUowup. 
and  the  quahfications  of  program  staff 
and  participants. 

b.  Feasibility  of  the  Program  Plan 

And  the  capacity  of  the  organization 
to  conduct  the  exchange.  Proposals 
should  clearly  demonstrate  how  the 
institution  will  meet  the  program 
objectives  and  plan. 

c.  Track  Record 

Included  are  the  past  successes  of  the 
organization  in  previous  USIA  programs 
and  assessments  of  the  organization's 
experience  with  international 
exchanges.  For  organizations  that  have 
not  worked  with  USIA.  they  will  be 
evaluated  by  their  demonstrated 
potential  to  achieve  their  program  goals 

d.  Multiplier  Effect/Impact 

The  ability  of  the  organization  to 
affect  the  wider  community  as  well  as 
developing  continuing  ties  in  the 
country.  The  proposal  must  also 
promote  mutual  understanding  between 
the  two  groups. 

e.  Value  to  L'.S' — Partner  Counts- 
Relations 

The  .Agency  assesses  the  need,  the 
potential  impact,  and  the  significance  of 
the  project  with  the  partner  countrv. 

/.  Cost-Effectiveness 

The  organization  should  e.xhibit  a 
wise  budgetan,-  policy  including  cost- 
sharing.  A  key  measure  of  cost- 
effectiveness  is  the  cost  per  participant. 

g.  Diversity  and  Pluralism 

Preference  will  be  given  to  proposals 
that  demonstrate  efforts  to  provide  for 
the  participation  of  artists  from  diverse 
regions,  socio-economic  and  ethnic 
backgrounds;  but  only  to  the  extent 
feasible  for  the  applicant  institutions 


h.  Institutional  Commitment 

As  demonstrated  through  use  of 
personnel,  resources  and  funding. 

/.  Follow-up  Activities 

Proposals  should  provide  a  plan  for 
later  continuation  of  contact  (without 
USIA  support),  which  ensures  that 
USIA-supported  programs  are  not 
isolated  events. 

/.  Evaluation  Plan 

Proposals  should  provide  a  plan  for 
your  own  evaluation  of  the  project. 

Technical  Requirements 

Proposals  can  only  be  accepted  for 
review  when  they  are  fully  in  accord 
with  the  terms  of  this  request  for 
proposals,  as  well  as  with  requirements 
stipulated  in  the  application  package. 

Notice 

The  terms  and  conditions  published 
in  the  request  for  proposals  are  binding 
and  may  not  be  modified  by  any  USIA 
representative.  Explanatory  information 
provided  by  the  Agency  that  contradicts 
published  language  will  not  be  binding. 
Issuance  of  request  for  proposals  does 
not  constitute  an  award  commitment  on 
the  part  of  the  Government.  Final 
awards  cannot  be  rnade  until  funds  have 
been  fully  appropriated  by  Congress, 
allocated  and  committed  through 
internal  USIA  procedures. 

Notification 

All  apphcants  will  be  notified  of  the 
results  of  the  review  process  on  or  about 
January  4. 1995.  Awards  will  be  subject 
to  periodic  reporting  and  evaluation 
requirements. 

Dated:  June  10. 1994. 
John  P.  Loiello, 

Assoeiate  Director,  Bureau  of  Educational 
and  Cultural  Affairs. 

iFR  Doc  P4-14502  Filed  6-15-94:  8:45  am) 
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International  Educational  and  Cultural 
Activities  Discretionafy  Grant  Program 

ACTION:  Notice— Request  for  proposals. 

summary:  The  Office  of  CiUzen 
Exchanges  (E/P)  of  the  United  States 
Information  Agency's  Bureau  of 
Education  and  Cultural  Affairs 
announces  an  open  competition  for  an 
assistance  award  program.  Public  or 
private  non-profit  organizations  meeting 
the  provisions  described  in  IRS 
regulation  501  (c)  (3J  may  apply  to 
develop  projects  that  link  their 
international  exchange  interests  with 
counterpart  institutions/groups  in  ways 
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supportive  of  the  aims  of  the  Bureau  of 
Educational  and  Cultural  Affairs. 

Overall  grant  making  authority  for 
this  program  is  contained  in  the  Mutual 
Educational  and  Culttiral  Exchange  Act 
of  1961.  as  amended.  Public  Law  87- 
256,  also  known  as  the  Fulbright  Hays 
Act.  The  purpose  of  the  Act  is  "to 
enable  the  Government  of  the  United 
States  to  increase  mutual  understanding 
between  the  people  of  the  United  States 
and  the  people  of  other  countries.  .  .;  to 
-.strengthen  the  ties  which  unite  us  with 
other  nations  by  demonstrating  the 
educational  and  cultural  interests, 
developments,  and  achievements  of  the 
people  of  the  United  States  and  other 
nations.*   *   *  and  thus  to  assist  in  the 
development  of  friendly,  sympathetic 
and  peaceful  relations  between  the 
United  States  and  the  other  countries  of 
the  world."  Programs  and  projects  must 
conform  with  Agency  requirements  and 
guidelines  outlined  in  the  Application 
Package.  USIA  projects  and  programs 
are  subject  to  the  availability  of  funds. 
Interested  applications  should  read 
the  complete  Federal  Register 
announcement  before  addressing 
inquiries  to  the  Office  of  Citizen 
Exchanges  or  submitting  their 
proposals.  Once  the  RFP  deadline  has 
passed,  the  Office  of  Citizen  Exchanges 
may  not  discuss  this  competition  in  any 
way  with  applicants  until  after  the 
Bureau  program  and  project  review 
process  has  been  completed. 
ANNOUNdEMENT  NUMBER:  All 
communications  concerning  this 
announcement  should  refer  to  the  Fall 
Discretionary  Grant  Program.  The 
announcement  number  is  E./P-95-l. 
Please  refer  to  title  and  number  in  all 
correspondence  or  telephone  calls  to 
USIA. 

DATES:  Deadline  for  Proposals:  All 
copies  must  be  received  at  the  U.S. 
Information  Agency  by  5  p.m. 
Washington,  D.C.  time  on  Friday. 
September  16. 1994.  Faxed  documents 
will  not  be  accepted,  nor  will 
documents  postmarked  on  September 
16.  1994,  but  received  at  a  later  date.  It 
is  the  responsibility  of  each  grant 
applicant  to  ensure  that  proposals  are 
received  by  the  above  deadUne.  This 
action  is  effective  from  the  publication 
date  of  this  notice  through  September 
16, 1994,  for  projects  where  activities 
will  begin  between  January  1, 1995  and 
June  30, 1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Interested  organizations/institutions 
must  contact  the  Office  of  Citizen 
Exchanges.  E/PL.  room  216,  United 
States  Information  Agency.  301  4th 
Street,  SW..  Washington.  DC  20547. 
(202)  619-5326.  to  request  detailed 


apphcation  packets,  which  include 
award  criteria,  all  application  forms; 
and  guidelines  for  preparing  proposals, 
include  specific  criteria  for  preparation 
of  the  proposal  budget.  Please  specify 
the  USIA  Program  Officer  Laverne 
Johnson  on  all  inquiries  and 
correspondences. 

ADDRESSES:  Applicants  must  follow  all 
instruction  given  in  the  Application 
Package  and  send  only  complete 
applications  to:  U.S.  Information 
Agency.  REF:  E/P-95-1  Fall 
Discretionary  Grant  Competition.  Grants 
Management  Division  (E/XS),  301  4th 
Street,  SW..  room  336,  Washington.  DC 
20547. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  Bureau's  authorizing  legislation, 
program.s  must  maintain  a  non  political 
character  and  should  be  balanced  and 
representative  of  the  diversity  of 
American  political,  social,  aiid  cultural 
life.  "Diversity"  should  be  interpreted 
in  the  broadest  sense  and  encompass 
differences  including  but  not  limited  to 
race,  gender,  religion,  geographic 
location,  socio-economic  status,  and 
physical  challenges.  Applicants  are 
strongly  encouraged  to  adhere  to  the 
advancement  of  this  principle. 

Cher\iew:  The  Office  of  Citizen 
Exchanges  works  with  U.S.  private 
sector  non-profit  organizations  on 
cooperative  international  group  projects 
that  introduce  American  and  foreign 
participants  to  each  others'  social, 
economic,  and  political  structures;  ai^d 
international  interests.  The  Office 
supports  international  projects  in  the 
United  States  or  ov'erseas  involving 
leaders  or  potential  leaders  in  the 
following  fields  and  professions:  lirban 
planners,  jurists,  specialized  journalists 
(speciahsts  in  economics,  business, 
political  analysis,  international  affairs), 
business  professionals.  NGO  leaders, 
environmental  specialists, 
parliamentarians,  educators,  economics 
planning,  and  other  government 
officials. 

Guidelines:  Applicants  should 
carefully  note  the  following  restrictions/ 
recommendations  for  proposals  in 
specific  geographical  areas: 

The  Newly  Independent  States:  USIA 
and  other  agencies  of  the  U.S. 
government  have  numerous  programs  in 
the  countries  of  the  NIS  (Armenia, 
Azerbaijan,  Belarus,  Georgia. 
Kazakhstan.  Kyrgyzstan,  Moldova. 
Russia.  Tajikistan,  Turkmenistan, 
Ukraine,  and  Uzbekistan).  As  such,  the 
amount  of  funds  for  that  part  of  the 
world  in  this  competition  will  be 
extremely  limited.  Proposals  which 
would  normally  be  considered  for  oiner 
USIA  grant  competitions  will  not  be 
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accepted.  E/P  encoiiraj;es  Arganizations 
Id  seek  clarification  on  the  je  points 
before  presenting  a  propos  i\ 

Europe.  Eastern  Europe 
Paltics  (EU):  Projects  are  e 
involving  Western  Europe, 
fac  t  that  the  office  has  or  i 
process  of  conducting  spec  i 
t.onipetifions  in  Eastern 
Baltics,  we  will  not  accept 
youth  e.xchange  programs 
programs  in  the  following 
areas:  public  administrafi 
management,  independent 
development,  journalism  t 
l(K  al  goverrimnnt  administ 
niunicJp;.!  lu^nrtgement.  Pr 
given  tc  projects  relating  tc 
rosolution.  tolerance,  and 

East  Asia  and  the  Pacific 
Priority  consideration  will 
the  following:  (l)  Projects 
(print  or  electronic).  Prioril 
projects  for  Hong  Kong  anr 
combined  or  for  Thailand 
freedom,  the  press/govern 
relation.ship.  and  the  role  o 
in  society.  Other  projects 
include  regional/subregion 
that  focus  on  APEC-related 
and  trade  issues  and  polici 
regional/subregional  projei 
on  security  issues.  The  proj 
consist  of  but  are  not  limi 
workshops,  site  tours,  semi 
discussions  and  internship; 
concerned  with  the  strengtl 
democracy  in  Cambodia,  w 
given  to  projects  that  focus 
ajid  representative  govern 
Projects  concerned  with  the 
organization,  management 
administration  of  citizen  ac 
or  other  non-governmental 
organizations  in  the  People: 
of  China  and  Southeast  Asi 
Priority  will  be  given  to  sul 
such  as  grass  roots  democra 
environment,  and  human  ri 
American  Republics  lAR) 
will  be  given  to  projects  in 
areas:  Good  governance,  pu 
administration,  decentraliza 
government,  judicial  reform 
protection/promolion  of  mi 
indigenous  rights. 

Africa  (AF):  While  proposii 
fields  are  encouraged,  emph  i 
given  to  proposals  which  fo 
slmngthcning  democratic  in 
Proposals  involving  South  / 
encouraged. 

Xorth  Africa,  \ear  East  at 
Asia  (\EA):  Priority  will  be 
projects  which  promote 
democratization,  economic  inform,  free 
markets,  tolerance  and  plun:  ism. 
conflict  resolution,  and  Israt  li  and 
Palestinian  understanding.  The  Office  of 
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Citizen  Exchanges  strongly  encourages 

the  coordination  of  activities  with 
respected  universities,  professional 
associations,  and  major  cultural 
institutions  in  the  U.S.  and  abroad,  but 
particularly  in  the  U.S.  Projects  should 
be  intellectual  and  cultural,  not 
technical.  Vocational  training  (an 
occupation  other  than  one  requiring  a 
baccalaureate  or  higher  academic 
degree;  i.e.,  clerical  work,  auto 
maintenance,  etc.  and  other  occupations 
requiring  less  than  two  years  of  higher 
education)  and  technical  training 
(special  and  practical  knowledge  of  a 
mechanical  or  a  scientific  subject  which 
enhances  mechanical,  narro'.vlv 
scientific,  or  semi-skilled  capabilities) 
are  ineligible  for  support.  In  addition, 
scholarship  programs  are  ineligible  for 
support. 

Tne  Office  does  not  support  proposals 
limited  to  conferences  or  seminars  (i.e.. 
one  to  fourteen-day  programs  with 
plenary  sessions,  main  speakers,  panels, 
and  a  passive  audience).  It  will  support 
conferences  only  insofar  as  they  are  part 
of  a  larger  project  in  duration  and  scope 
which  is  receiving  USIA  funding  from 
this  competition.  USIA-supported 
projects  may  include  internships;  studv 
tours;  short-term,  non-technical 
training;  and  extended,  intensive 
workshops  taking  place  in  the  United 
.States  or  overseas. 

The  themes  addressed  in  exchange 
programs  must  be  of  long-term 
importance  rather  than  focused     • 
exclusively  on  current  events  or  short- 
term  issues.  In  every  case,  a  substantial 
rationale  must  be  presented  as  pan  of 
the  proposal,  one  that  clearly  indicates 
the  distinctive  and  important 
contribution  of  the  overall  project, 
including  where  applicable  the 
expected  yield  of  any  associated 
conference. 

No  funding  is  available  exclusivelv  to 
send  U.S.  citizens  to  conferences  or 
conference-type  seminars  overseas; 
neither  is  funding  available  for  bringing 
foreign  nationals  to  conferences  or  to 
routine  professional  association 
meetings  in  the  United  Slates. 

Projects  that  duplicate  what  is 
routinely  carried  out  by  private  sector 
and/or  public  sector  operations  will  not 
be  considered.  The  Office  of  Citizen 
Exchanges  strongly  recommends  that 
applicants  con.sult  with  host  countrv 
USIS  post,  prior  to  submitting 
proposals. 

Section  of  Participants 

All  grant  proposals  should  cloarlv 
describe  the  type  of  persons  who  will 
participate  in  the  program  as  well  as  thf 
process  by  which  participants  v.il)  be 
selected.  It  is  recommended  that 


programs  in  support  of  U.S.  intCwships 
include  letters  tentatively  commitfir;g 
host  institutions  to  support  the 
internships. 

In  the  selection  of  foreign 
participants,  USIA  and  USIS  posts 
retain  the  right  to  nominate  all 
participants  and  to  accept  or  denv 
participants  recommended  b>  grentee 
institutions.  However,  grantee 
institutions  are  often  asked  by  l.'SIA  to 
suggest  names  of  potential  participants. 
The  grantee  institution  will  also  prcvuie 
the  names  of  America:i  participants  and 
brief  (two  pages)  biographicfel  dala  en 
each  American  participant  to  the  Offii  <■ 
of  Citizen  Exchanges  for  infomiS'.icn 
purposes.  Priority  will  be  given  lo 
foreign  participants  who  hav  e  not 
previously  travelled  to  the  United 
States. 

.additional  Guidance 

The  Office  of  Citizen  Exchanges  ofic :•; 
the  following  additional  guidence  to 
prospective  applicants: 

1.  The  Office  of  Citizen  Exchangps 
encourages  project  proposals  involving 
more  than  one  country.  Pertinent 
rationale  which  links  countries  in  niultir 
country  projects  should  be  included  in 
the  submission.  Single-country  pro)ccts 
that  are  clearly  defined  and  possess  the 
potential  for  creating  and  strengthening 
continuing  linkages  between  foreign  and 
U.S.  institutions  are  also  welcome. 

2.  Proposals  for  bilateral  programs  are 
subject  to  review  and  comment  by  the 
USIS  post  in  the  relevant  country,  and 
pre-selected  participants  will  also  hf 
subject  to  USIS  post  review). 

3.  Bilateral  programs  should  clearly 
identify  the  counterpart  organization 
and  provide  evidence  of  the 
organization's  participation. 

4.  The  Office  of  Citizen  Exchanges 
will  consider  proposals  for  activities 
which  take  place  exclusively  m  othr-r 
countries  when  USIS  posts  a-e 
consulted  in  the  design  of  the  pri,p(  si'd 
program  and  in  the  choice  of  the  most 
suitable  venues  for  such  programs. 

5.  Office  of  Citizen  Excnsriges  grants 
are  not  given  to  support  prc-ecls  whose 
focus  is  limited  to  technical  c 
vocational  subjects,  or  for  resear'-h 
projects,  for  publications  funding.  U  i 
student  and/or  teacher/faculty 
exchanges,  for  sports  end/cj  sp^rt* 
related  programs.  Nor  does  this  o:fu  e 
provide  scholarships  or  support  for 
long-term  (a  semester  or  mere)  acaripmic 
studies.  Competitions  sponsored  bv 
other  Bureau  offices  are  also  ar.nouncf  d 
in  the  Federal  Register. 

For  projects  that  would  begin  after 
July  1.  1995,  competition  details  will  be 
announced  in  the  Federat  Register  on  .  : 
about  December  1.  1994  lnc^\.::.f< 
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concerning  technical  requirements  are 
welcome  prior  to  submission  of 
applications. 

Funding 

Although  no  set  funding  limit  exists, 
proposals  for  less  than  $150,000  will 
receive  preference.  Organizations  with 
less  than  four  years  of  successful 
experience  in  managing  international 
exchange  programs  are  limited  to 
$60,000.  Applicants  are  invited  to 
provide  both  an  all-inclusive  budget  as 
well  as  separate  sub-budgets  for  each 
program  component,  phase,  location,  or 
activity  in  order  to  facilitate  USIA 
decisions  on  funding.  While  an  all- 
inclusive  budget  must  be  provided  with 
each  proposal,  separate  component 
budgets  are  optional.  Competition  for 
USIA  funding  support  is  keen. 

The  selection  of  grantee  institutions 
will  depend  on  program  substance, 
cross-cultural  sensitivity,  and  ability  to 
carry  out  the  program  successfully. 
Since  USIA  grant  assistance  constitutes 
only  a  portion  of  total  project  funding, 
proposals  should  list  and  provide 
evidence  of  other  anticipated  sources  of 
financial  and  in-kind  support. 

The  Recipient  must  provide  a 
minimum  of  33  percent  cost  sharing  of 
the  total  project  cost.  Cost  sharing  may 
be  in  the  form  of  allowable  direct  or 
indirect  costs.  The  Recipient  must 
maintain  wTitten  records  to  support  all 
allowable  costs  which  are  claimed  as 
being  its  contribution  to  cost 
participation,  as  well  as  costs  to  be  paid 
by  the  Federal  government.  Such 
records  are  subject  to  audit.  The  basis 
for  determining  the  value  of  cash  and 
in-kind  contributions  must  be  in 
accordance  with  OMB  Circular  A-110. 
Attachment  E-Cost  Sharing  and 
Matchi.fj'  and  should  be  described  in 
the  proposal.  In  the  eve.it  the  Recipient 
does  net  provide  a  minimum  of  33 
percent  cost  sharing,  the  .Agency's 
contribution  will  be  reduced  in 
proportion  to  the  Recipient's 
contribution.  Proposals  with  cost 
sharing  of  le.ss  than  33  percent  of  the 
total  project  cost  will  b«  considered 
ineligible.  The  recipient's  proposal  shall 
include  the  cost  of  an  audit  that:  (1) 
Complies  with  the  requii^  ments  of  OMB 
Circular  No.  A-133,  Aiuii's  of 
Institutions  of  Higher  Education  and 
Other  Nonprofit  Institutions;  (2) 
complies  with  the  requirements  of 
American  Institute  of  Certified  Public 
Accountants  (AICPA)  Statement  of 
Position  (SOP)  No.  92-9,  and  (3) 
includes  review  by  the  recipient's 
independent  auditor  of  a  recipient- 
prepared  supplemental  schedule  of 
indirect  cost  rate  computation,  if  such  a 
rate  is  being  proposed.  The  audit  costs 


shall  be  identified  separately  for:  (1) 
Preparation  of  basic  financial  statements 
and  other  accounting  services;  and  (2) 
preparation  of  the  supplemental  reports 
and  schedules  required  by  OMB 
Circular  No.  A-133,  AICPA  SOP  92-9, 
and  the  review  of  the  supplemental 
schedule  of  indirect  cost  rate 
computation.  The  following  project 
costs  are  eligible  for  consideration  for 
funding: 

1.  International  and  domestic  air 
fares;  visas;  transit  costs;  ground 
transportation  costs. 

2.  Per  Diem.  For  the  U.S.  program, 
organizations  have  the  option  of  using  a 
flat  $140/day  for  program  participants 
or  the  published  U.S.  Federal  per  diem 
rates  for  individual  American  cities.  For 
activities  outside  the  U.S.,  the  published 
Federal  per  diem  rates  must  be  used. 
NOTE:  U.S.  escorting  staff  must  use  the 
published  Federal  per  diem  rales,  not 
the  flat  rate. 

3.  Interpreters:  If  needed,  interpreters 
for  the  U.S.  program  are  provided  by  the 
U.S.  State  Department  Language 
Services  Division.  Typically,  a  pair  of 
simultaneous  interpreters  is  provided 
for  every  four  visitors  who  need 
interpretation.  USIA  grants  do  not  pay 
for  foreign  interpreters  to  accompany 
delegations  ft-om  their  home  country. 
Grant  proposal  budgets  should  contain 

a  flat  $140/day  per  diem  for  each 
Department  of  State  interpreter,  as  well 
as  home-program-home  air 
transportation  of  $400  per  interpreter 
plus  any  U.S.  travel  expenses  during  the 
program.  Salary  expenses  are  covered 
centrally  and  should  not  be  part  of  an 
applicant's  proposed  budget. 

4.  Book  and  cultiu-al  allowance: 
Participants  are  entitled  to  and  escorts 
are  reimbursed  a  one-time  cultural 
allowance  of  $150  per  person,  plus  a 
participant  book  allowance  of  $50.  U.S. 
staff  do  not  get  these  benefits. 

5.  Consultants.  May  be  used  to 
provide  specialized  expertise  or  to  make 
presentations.  Daily  honoraria  generally 
do  not  exceed  $250  per  day. 
Subcontracting  organizations  may  also 
be  used,  in  which  case  the  written 
agreement  between  the  prospective 
grantee  and  subcontractor  should  be 
included  in  the  proposal. 

6.  Room  rental,  which  generally 
should  not  exceed  $250  per  day. 

7.  Materials  development.  Proposals 
may  contain  costs  to  purchase,  develop, 
and  translate  materials  for  participants. 

8.  One  working  meal  per  project.  Per 
capita  costs  may  not  exceed  $5-$8  for 
a  lunch  and  $14-$20  for  a  dinner; 
excluding  room  rental.  The  number  of 
invited  guests  may  not  exceed 
participants  by  more  than  a  factor  of  two 
to  one. 


9.  A  return  travel  allowance  of  $70  for 
each  participant  which  is  to  be  used  for 
incidental  expenditures  incurred  during 
international  travel. 

10.  All  USlA-fimded  delegates  will  be 
covered  under  the  terms  of  a  USIA- 
sponsored  health  insurance  policy.  The 
premium  is  paid  by  USIA  directly  to  the 
insurance  company. 

11.  Other  costs  necessary  for  the 
effective  administration  of  the  program, 
including  salaries  for  grant  organization 
employees,  benefits,  and  other  direct 
and  indirect  costs  per  detailed 
instructions  in  the  application  package. 
Note:  the  20  percent  limitation  of 
"administrative  costs"  included  in 
previous  announcements  does  not  apply 
to  this  RFP.  Please  refer  to  the 
Application  Package  for  complete 
budget  guidelines. 

Review  Process 

USIA  will  acknowledge  red';  '  of  all 
proposals  and  will  review  them  for 
technical  eligibility.  Proposals  will  be 
deemed  ineligible  if  they  do  not  fully 
adhere  to  the  guidelines  established 
herein  and  in  the  Application  Packet. 
Eligible  proposals  will  be  forwarded  to 
panels  of  USIA  officers  for  advisory 
review.  All  eligible  proposals  will  also 
be  reviewed  by  the  budget  and  contract 
offices,  as  well  as  the  USIA  geographic 
regional  office  and  the  USIS  post 
overseas,  where  appropriate.  Proposals 
may  also  be  reviewed  by  the  USIA's 
Office  of  General  Counsel  or  by  other 
Agency  elements.  Funding  decisions  are 
at  the  discretion  of  the  USIA  Associate 
Director  for  Educational  and  Cultural 
Affairs.  Final  technical  authority  for 
grant  awards  resides  with  USIA's 
contracting  officer. 

Review  Criteria 

USIA  will  consider  proposals  based 
on  their  conformance  with  the 
objectives  and  considerations  already 
stated  in  this  RFP,  as  well  as  the 
following  criteria: 

1.  Quality  of  Program  Idea:  Proposals 
should  exhibit  originality,  substance, 
precision,  and  relevance  to  the  Agency 
mission. 

2.  Program  Planning:  Detailed  agenda 
and  relevant  work  plan  should 
demonstrate  substance  undertakings 
and  logistical  capacity.  Agenda  and  plan 
should  adhere  to  the  program  over\'iew 
and  guidelines  described  above. 

3.  Ability  to  Achieve  Program 
Objectives:  Objectives  should  be 
reasonable,  feasible,  and  flexible. 
Proposal  should  clearly  demonstrate 
how  the  institution  will  meet  the 
program  objectives  and  plan. 

4.  Multiplier  Effect:  Proposed 
programs  should  strengthen  long-term 
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5.  Value  to  U.S.— Pi 
Relations:  Proposed  projects 
receive  positive  assessme 
geographic  area  desk  and 
officers  of  program  need, 
impact,  and  significance  i 

6.  Institutional  Capacit] 
personnel  and  institution;  1 
should  be  adequate  and  a 
achieve  the  program  or 

7.  Institution  ~ 
Proposal  should  demon 
institutional  record  of  s 
exchange  programs,  inclu 
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compliance  with  all  repor 
requirements  for  past  Age 
determined  by  USIA's  Office 
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applicants. 

8.  Follow-on  Activities: 
should  provide  a  plan  for 
follow-on  activity  (withou 
support)  which  ensures  th 
supported  programs  are 
events. 

9.  Evaluation  Plan 
provide  a  plan  for  a  thoroiJgh 
objective  evaluation  of  the 
project  by  the  grantee  insti 

10.  Cost-Effectiveness: 
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maximize  cost-sharing 
private  sector  support  as  w 
institutional  direct  funding 
contributions. 

1 2.  .Support  of  Diversity: 
should  demonstrate  the 
commitment  to  promoting 
awareness  and  understand 
diversity  throughout  the 
can  be  accomplished  throu 
documentation  (such  as  a 
statement  or  account) 
and/or  on-going  activities 
that  further  the  principle  o 
within  both  their  organizat 
activities. 
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published  language  will  not 
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Issuance  of  the  RFP  does  not  constitute 
an  award  commitment  on  the  part  of  the 
Government.  Final  awards  cannot  be 
made  until  funds  have  been  fully 
appropriated  by  the  Congress,  allocated 
and  committed  through  internal  l^SIA 
procedures. 

Notification 

All  applicants  will  be  notified  of  the 
results  of  the  review  process  on  or  about 
December  1. 1994.  Awarded  grants  will 
be  subject  to  periodic  reporting  and 
evaluation  requirements. 

Dated:  June  8,  1994. 
John  P.  Loiello, 

Associate  Director.  Bureau  ofEdurnttano] 
and  Cultural  Affairs. 

jFR  Doc.  94-14510  Filed  6-15-94;  8  4.5  a.-nl 
BILLING  CODE  8230-01-M 


Public  and  Private  Nonprofit 
Organizations  in  Support  of 
International  Educational  and  Cuttural 
Activities — Professional  Development 
in  English  Language  Teaching:  Israel, 
etal. 

action:  Notice — request  for  proposals. 

SUMMARY:  The  Office  of  Citizen 
Exchanges  (E/P)  of  the  United  States 
Information  Agency's  Bureau  of 
Educational  and  Cuhural  Affairs 
announces  a  competitive  grant  program 
for  nonprofit  organizations  to  conduct  a 
project  for  enhancing  professional 
development  in  English  language 
teaching  at  the  secondary  level  in  Israel 
(both  Arab  and  Jewish  communities), 
Gaza,  and  the  West  Bank.  Participants 
will  be  professionals  responsible  for 
developing  effective  English  language 
teaching  programs;  emphasis  will  be  on 
curriculum  development,  teaching 
methodology,  production  of  classroom- 
appropriate  material,  and  organizing 
professional  associations  and  networks. 
A  second,  underlying,  agenda  of  this 
project  is  to  convene,  on  an  egalitarian 
basis  and  on  neutral  territory,  a  group  of 
Israeli  Jews,  Israeli  Arabs,  and 
Palestinians  who  will  work  together 
within  a  professional  discipline — in  this 
case,  English  language  teaching— and 
who  will,  upon  returning  to  their  own 
communities,  both  maintain 
professional,  mutually  supportive 
contact  and  represent,  within  those 
communities,  the  feasibility  of  collegial 
relationships  between  jews,  Israeli 
Arabs,  and  Palestinians. 

The  program  will  be  conducted  in 
English. 

Interested  applicants  are  urged  to  read 
the  complete  Federal  Register 
announcement  before  addressing 
inquiries  to  the  Office  of  Citizen 


Exchanges  or  submitting  their 
proposals.  After  the  RFP  deadline,  the 
Office  of  Citizen  Exchanges  may  not 
discuss  this  competition  in  any  way 
with  applicants  until  the  final  decisions 
are  made. 

ANNOUNCEMENT  NAME  AND  NUMBER:  All 
communications  with  USIA  concerning 
this  announcement  should  refer  to  the 
above  title  and  reference  number  E/P- 
94-31. 

DATES:  Deadline  for  Proposals:  All 
copies  must  be  received  at  the  US. 
information  Agency  by  5  p.m.. 
Washington,  DC  time  on  August  2.  1994. 
Faxed  documents  will  not  be  accepted, 
nor  will  documents  postmarked  August 
2, 1994  but  received  at  a  later  date  It  is 
the  responsibility  of  each  grant 
applicant  to  ensure  that  proposals  are 
received  by  this  deadline. 
ADDRESSES:  The  original  and  14  copies 
of  the  completed  application  and 
required  forms  should  be  submitted  by 
the  deadline  to:  U.S.  Information 
Agency,  Ref:  E/P-94-31,  Office  of 
Grants  Management  (E/XE).  301  Fourth 
Street  SW.— room  336,  Washington,  DC 
20547. 

FOR  FURTHER  INFORMATION  CONTACT: 
interested  organizations/institutions 
should  contact  the  Office  of  Citizen 
Exchanges  (E/P),  room  224.  USIA,  301 
Fourth  Street  SW.,  Washington.  DC 
20547,  fax  (202)  619-4350,  tel.  (202) 
619-5319,  to  request  detailed 
application  packages  which  include  all 
necessary  forms  and  guidelines  for 
proposals,  including  specific  budget 
preparation.  Please  specify  the  name  of 
USIA  Program  Specialist  Thomas 
Johnston  on  all  inquiries  and 
correspondence. 

Background/Objectives  of  This  Program 

There  is  a  strong  need  and  desire 
among  educational  professionals  in 
Gaza,  the  West  Bank,  Israeli  Arab 
communities,  and  selected  Israeli 
Jewish  communities  for  assistance  in 
the  development  of  an  effective, 
comprehensive  program  of  English 
language  teaching  at  the  secondary 
level.  Concomitantly,  there  is  an  even 
greater  imperative  for  members  of  the 
diverse  communities  within  Israel  and 
for  Palestinians  from  both  Gaza  and  thi? 
West  Bank  to  meet  and  work  together  in 
a  professional,  non-politically  charged 
context. 

One  goal  of  this  project  is  to  prepare 
Israeli  and  Palestinian  participants- 
individuals  active  in  setting  the  agenda 
for  high  school  and/or  community- 
based  English  Language  teaching 
programs — to  implement  state-of-the-art 
TESOL  curriculum  design,  teaching 
methodology,  and  material/text 


development  in  an  effort  to  enhance 
English  teaching  and  learning  in  their 
respective  communities. 

The  second  goal  is  to  develop  a 
situation  in  which  professionals  from 
the  diverse  communities  may  meet  and 
work  together  in  an  egalitarian, 
mutually  supportive  way. 

American  organizations  are  invited  to 
submit  proposals  for  a  project  to  bring 
12  English  teaching  professionals  to  the 
United  States  for  a  period  of  four  or  five 
weeks. 

Participants  should  become 
thoroughly  conversant  with  state-of-the- 
art  theory  and  practice  of  teaching 
English  as  a  second  language.  They 
should  observe  and  participate  in 
classroom  and  language  lab  instruction, 
become  involved  in  the  complexities  of 
curriculum  development,  and  produce 
guidelines  for  and  examples  of 
classroom-appropriate  teaching 
material.  In  addition,  they  should  be 
introduced  to  professional  associations 
and  networks  of  teachers,  curriculum 
developers,  and  education  officials, 
providing  them  models  of  professional 
cooperation  and  information  exchange 
which  will  be  useful  in  establishing 
cross-cultural  professional  linkages  in 
the  region. 

The  second  phase  of  the  project 
should  take  place  over  a  period  of 
approximately  six  months  and  should 
entail  the  travel  at  approximately  eight- 
to-ten-week  intervals,  of  four  American 
specialists/consultants.  Each  specialist 
will  conduct  a  series  of  two-to-three-day 
workshops  on  one  or  more  of  the  key 
issues  addressed  in  the  initial  phase  of 
the  exchange  (e.g.,  curriculum 
development;  teaching  methodology;  in- 
service  training),  in  each  of  the  locations 
in  Israel.  Gaza,  and  the  West  Bank  from 
which  participants  in  the  original  phase 
were  drawn. 

Participants 

Participants  professional  titles  will 
vary  from  community  to  community, 
given  the  independent  development  of 
educational  supervisory/oversight 
institutions  in  Israel.  Gaza,  and  the  West 
Bank.  They  might  be  drawn  from  the 
Ministry  of  Education,  the  ranks  of 
consultants  to  the  educational 
establishment,  teachers'  unions, 
professional  committees,  or  teacher 
training  institutions.  All  will  be 
responsible,  in  some  capacity,  for  the 
development  of  effective  English 
language  teaching  programs. 
Participants  will  be  selected  by  United 
States  Information  Service  officers  (The 
United  States  Information  Agency's 
overseas  contingent  is  officially  called 
the  United  States  Information  Service) 
serving  in  the  American  Embassy  in  Tel 


Aviv  and  the  American  Consulate  in 
Jerusalem,  individuals  may  also  be 
recommended  for  participation  by  the 
grantee  institution,  but  selection  will  be 
made  only  in  close  consultation  with 
USIS  officers.  American  consultants 
who  will  travel  abroad  during  the 
second  phase  of  this  exchange  program 
will  be  selected  by  the  grantee 
institution  in  consultation  with  USIA. 

USIA  officers  in  participating 
countries  will  facilitate  the  issuance  of 
visas  and  other  program-related 
material. 

Programmatice  Considerations 

Thematically,  the  project  should: 
—Consider  the  current  status  of  English 
Language  instruction  in  the 
communities  represented  by  the 
participants  and  determine,  in 
conjunction  with  USIS  posts  in  Israel 
and  Jerusalem  and  with  the  educators 
selected  as  participants,  the  needs  to 
be  addressed  by  the  project; 
—Provide  the  participants  both  a 
general  and  specific  overview  of 
English  Language  education — 
focussing  specifically  on  teaching 
English  as  a  second  language — as  it  is 
practiced  in  the  United  States,  in  the 
context  of  a  socially  diverse  country: 
—Be  organized,  to  the  extent  possible', 
around  open  seminar/discussions, 
participant  observation,  and  hands- 
on,  experiential  learning; 
— Introduce  participants  to  the 
organization  and  workings  of 
professional  associations  of  educators 
and  other  means  of  information 
exchange,  such  as  internet,  which 
would  provide  continued  access  to 
diverse  ideas,  publications,  etc.; 
— And  include,  if  feasible,  attendance  at 
the  TESOL  international  convention 
in  Long  Beach,  California.  March  28- 
April  1,  1995. 

Pursuant  to  the  legislation  authorizing 
the  Bureau  of  Educational  and  Cultural 
Affairs,  programs  must  maintain  a 
nonpolitical  character  and  should  be 
balanced  and  representative  of  the 
diversity  of  American  political,  social, 
and  cultural  life. 

Beyond  the  immediate  goals  of  this 
program.  USIA  is  interested  in 
supporting  programs  which  will  lay  the 
groundwork  for  new  and  continuing 
links  among  American.  Israeli,  and 
Palestinian  institutions  and  professional 
organizations  and  which  will  encourage 
the  further  growth  and  development  of 
democratic  structures. 

The  grantee  will  be  responsible  for 
most  arrangements  associated  with  this 
program.  These  include  organizing  a 
coherent  progression  of  activities, 
providing  international  and  domestic 
travel  arrangements  for  all  participants. 


making  lodging  and  local  transportation 
arrangements  for  visitors,  orienting  and 
debriefing  participants,  preparing  any 
necessary  support  material,  and  working 
with  host  institutions  and  individuals  to 
achieve  maximum  program 
effectiveness. 

To  prepare  the  foreign  educators  for 
this  project  prior  to  their  arrival  in  the 
United  States,  E/P  encourages  the 
grantee  organization  to  develop  material 
that  would  be  sent  to  USIS  offices 
overseas  for  distribution  to  participants. 
This  material  might  include  a  tentative 
project  outline  and  suggested  goals  and 
objectives,  relevant  background 
information,  and  information  about 
American  institutions  and  individuals 
involved  in  the  project. 

At  the  beginning  of  the  program,  the 
grantee  organization  should  conduct  an 
orientation  session  for  the  visiting 
participants  which  addresses 
administrative  details  of  the  program 
and  provides  general  information  about 
American  society  and  culture  which 
will  facilitate  the  participants' 
understanding  of  and  adjustment  to 
daily  life  in  the  United  States. 

At  the  conclusion  of  the  program,  the 
group  should  meet  in  a  symposium  to 
review  what  has  been  presented  to  and 
experienced  by  the  participants  and  to 
consider  how  that  which  has  been 
learned  can  most  effectively  be  applied 
upon  the  participants'  return  to  their 
home  countries. 

Additional  Guidelines 

Program  monitoring  and  oversight 
will  be  provided  by  appropriate  USI.'\ 
ele.ments.  Per  Diem  support  from  host 
institutions  during  an  internship 
component  is  strongly  encouraged. 
However,  for  all  programs  which 
include  internships,  a  nonprofit  grantee 
institution  which  receives  funds  from 
corporate  or  other  co-sponsors  should 
then  use  those  funds  to  provide  food, 
lodging,  and  pocket  money  for  the 
participants.  In  no  case  could  the  intern 
receive  a  wage  or  "be  hired"  by  the 
sponsoring  institution. 

Internships  should  also  have  an 
American  studies/values  orientation 
component  at  the  beginning  of  the 
program.  The  American  grantee 
institutions  should  try  to  maximize  cost- 
sharing  in  all  facets  of  the  program,  and 
to  stimulate  U.S.  private  sector 
(foundation  and  corporate)  support. 

Proposals  incorporating  internships 
will  be  more  competitive  if  letters 
committing  prospective  host  institutions 
to  support  these  efforts  are  provided. 

Funding 

Competition  for  USIA  funding 
support  is  keen.  The  final  selection  of  a 
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grantee  institution  will  de^nd  on 
assessment  of  proposals  adcording  to  the 
review  criteria  delineated  pelow. 

The  amount  requested  fiom  USIA  for 
Ihis  program  should  not  e>  ceed 
$135,000.  However,  organizations  with 
less  than  four  years  of  suet  essful 
experience  in  managing  in  •jmaf  ional 
exchange  programs  are  Iimif»j<l  to 
$60,000. 

While  applicants  must  provide  an  all- 
inclusive  budget  with  the  jroposal,  they 
are  also  encouraged  to  inrl  jde  s»?parafp 
Mib-budgets  for  each  progri  im 
component,  phase,  location  oraclivity. 

The  recipient's  proposal  shall  include 
thecost  of  an  audit  that:  (1   Complies 
with  the  requirements  of  O  ^B  Cin:ular 
No.  A-13A.  Audits  of  Instit  itions  of 
Higher  Education  and  Oths  r  Nonpn)fit 
Institutions;  (2)  complies  v.  ith  the 
rfqirireni''nfs  of  American   nslitute  of 
Certifi-;;;  Hublic  Accountans  (AlCPA) 
Statemem  of  Position  (SOP  No.  92-9: 
and  (3)  includes  review  by  he 
rec  ipiem's  independent  aM(  itor  of  a 
recipient- prepared  supplen  entnl 
schedule  of  indirect  cost  ra  e 
« ompiitntiua,  if  such  a  rate  s  b'Mug 
projjosed. 

Tne  audit  costs  shall  be  ii  onlified 
separately  for:  (1)  Preparatii  in  of  basic 
financial  statements  and  oti  cr 
accounting  services;  and  (2  pmpar.itiun 
of  the  supplemental  reports  and 
schedules  required  by  OMH  Cin;ular  No. 
A-13.1,  AlfPA  SOP  92-9,  a  id  the 
review  of  the  supplemental  schedule  of 
jndirei.l  cost  rate  computati  jn. 

I 'SI A  will  consider  fundi  ig  the 
following  project  costs: 

1   biternational  and  dorm  stic  air 
(ares,  visas;  transit  costs  (e.j .,  airport 
taxes),  ground  transportatio  »  costs. 

2.  Per  diem:  For  the  U.S.  |  rogram, 
organizations  have  the  optic  n  of  using  a 
flat  $140/day  for  internatioiu^l 
participants  or  the  publishei  1  Federal 
Travel  Regulations  per  dicni  rate.s  for 
individual  American  cities. 

Not*:  I'.S.  escorting  staff  mvis!  us.'  the 
piiblishoil  federal  per  diem  rate  i,  not  the  flat 
rate.  Foractiviti»^  in  the  Middli  East  the 
Standard  Government  Travel  R«  Rtilations  per 
dii-ni  rates  must  be  used. 

.?.  Book  and  cultural  allov^  once: 
Participrjnts  are  entitled  to  a  one-time 
cultural  allowance  of  $150  p  sr  person, 
plus  a  participant  book  allov  ranr^  of 
$,'>0.  Escorts  are  reimbursed  or  actual 
expenses  up  to  $150.  U.S.  sIj  iff  do  not 
get  these  benefits. 

4.  Consultants:  May  be  usi  d  to 
provide  specialized  expertisi  r  or  to  make 
presentations.  Honoraria  she  uld  not 
exceed  $250  per  day.  Subcor  tracting 
organizations  may  also  be  us  3d,  in 
which  case  the  written  contr  tells)  mu-st 
b.;  inc  iuded  in  the  proposal. 


5.  Room  rental  (for  meeting  or 
conference  rooms):  Generally  should  not 
exceed  $250  per  day. 

6.  Material  development:  Proposals 
may  contain  costs  to  purchase,  develop 
and  translate  material  for  particijjanfs. 
USIA  reserves  the  rights  to  this  material 
for  future  use. 

7.  One  working  meal  per  project:  Per 
capita  cost  may  not  exceed  $5-8  per 
lunch  and  $14-20  per  dinner,  excluding 
room  rental.  The  number  of  invited 
guests  may  not  exceed  the  number  of 
participants  by  a  factor  of  more  than  two 
to  one. 

8.  Return  travel  allowance:  $70  for 
I'dch  participant  which  is  to  be  used  for 
incidental  expenditures  incurred  jluring 
mtemational  travel. 

9.  Other  costs  necessary  for  the 
effective  administration  of  the  program, 
including  salaries  for  grant  organization 
employees,  benefits,  and  ot.-js.r  direct 
and  indirect  costs  per  detailed 
instructions  in  application  package. 

Note:  the  22%  limitation  of 
■'administrative  costs"  included  in  previous 
.innouncernenls  does  NOT  apply  to  this  RFP 

E/P  encourages  cost-sharing,  which 
may  be  in  the  form  of  allowable  direct 
or  indirect  costs,  E/P  would  be 
especially  interested  in  proposals  which 
demonstrate  a  program  vision  which 
goes  well  beyond  that  which  can  be 
supported  by  the  requested  USIA  grant 
and  which  would  fry  to  use  a  USIA 
grant  to  leverage  additional  funding 
fro.m  other  sources  to  support  elements 
of  the  broader  program  plan. 

The  Recipient  must  maintain  written 
ri:cords  to  support  all  allowable  costs 
which  are  claimed  as  being  its 
contribution  to  cost  participation,  as 
well  as  costs  to  be  paid  by  the  Federal 
Government.  Such  records  arc  subject  to 
audit.  The  basis  for  determining  the 
value  of  cash  and  in-kind  contributions 
must  be  in  acxordance  with  OM3 
Circular  A-110,  Attachment  E,  "Cost 
sharing  and  Matching,"  and  should  be 
described  in  the  proposal.  In  the  event 
the  Recipient  does  not  meet  the 
minimum  amount  of  cost-sharing  as 
stipulated  in  the  Recipient's  budget,  the 
Agency's  contribution  will  be  reduced 
in  proportion  to  the  Recipient's 
contribution. 

Please  Note  all  delegates  will  lie  covered 
under  the  terms  of  a  USlA-spousored  health 
insurance  policy.  The  premium  is  paid  by 
I'.SIA  directly  to  the  insurance  comp;iny. 

Application  Requirements 

Proposals  must  be  structured  in 
aix;ordance  with  the  instructions 
contained  in  the  Application  Package. 
Confirmation  letters  from  U.S.  and 
foreign  co-sponsors  noting  their 


intention  to  participate  in  the  program 
will  enhance  a  proposal. 

Review  Process 

USIA  will  acknowledge  receipt  of  all 
proposals  ana  will  review  them  for 
technical  eligibility.  Proposals  will  be 
deemed  ineligible  if  they  do  not  fully 
adhere  to  the  guidelines  estabUshed 
herein  and  in  the  Application  Package 

Eligible  proposals  will  be  forwarde<l 
to  panels  of  USIA  officers  for  advisory 
review.  Proposals  will  be  reviewed  by 
USIS  posts  and  by  USIA's  Office  of  Near 
Eastern,  .North  African,  and  South  Asian 
Affairs.  Proposjds  may  also  be  reviewed 
by  the  Office  of  the  General  Counsel  or 
other  Agency  elements.  Funduig  is  at 
the  discretion  of  the  Associate  Directoi 
for  Educational  and  Cultural  Affairs. 
Final  technical  authority  for  granting 
awards  resides  with  U.SIA's  contracting 
officer.  The  awarding  of  any  grant  is 
subject  to  availability  of  funds. 

The  U.S.  Government  reserves  the 
right  to  reject  any  or  ail  applications 
received.  USIA  will  not  pay  for  design 
and  development  costs  associated  with 
submitting  a  proposal.  Appfications  an? 
submitted  at  the  risk  of  the  applicant; 
should  circumstances  prevent  the 
awartling  of  a  grant,  all  preparation  and 
submission  costs  are  at  the  applicant's 
expense.  USIA  will  not  award  funds  for 
activities  conducted  prior  to  the  aciual 
grant  award 

Review  Criteria 

L'SIA  will  cimsider  proposal.s  i)ase<l 
on  the  following  criteria- 

1 .  Qiiiility  of  Progrnm  Idea 

Proposals  .should  exhibit  substance, 
originality,  rigor,  and  relevance  to  the 
Agency  mission.  They  should 
demonstrate  the  matching  of  U.S. 
rnsourrj^s  to  a  clearly  defined  nee«l 

2.  Institulional  Reputation/Ability 

Institutions  should  demonstrate  thiiu 
potential  for  effective  program  design 
and  implementation  and  provide,  if 
available,  evidence  of  having  conducfeii 
successful  programs.  If  an  applicant  has 
previously  received  a  USIA  grmit. 
responsible  fiscal  management  and  lull 
compliance  with  all  reporting 
requirements  for  past  Agency  grants,  a.s 
determined  by  USIA's  Office  of 
Contracts  (M/KG),  will  be  con.sidered. 
Evaluations  of  previous  projects  may 
also  be  considered  in  this  asse.ssment. 

3.  Project  Personnel 

Information  provided  nrgardiug  the 
thematic  and  logistical  expertise  of 
project  personnel  should  be  relevant  to 
the  proposal  at  band.  In  addition  to 
English  teaching  specialists,  applicants 
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for  this  grant  should  have  involved,  on 
a  consultative  basis,  individuals  with 
Middle  Eastern  and  conflict  resolution 
expertise.  Resumes  or  C.V.s  should  be 
summaries  appropriate  to  the  specific 
proposal  and  should  not  exceed  two 
pages  each. 

-}  Program  Planning 

A  detailed  agenda  and  relevant  work 
plan  should  demonstrate  substantive 
rigor  and  logistical  capacity. 

5.  Thematic  Expertise 

The  proposal  should  demonstrate  the 
organization's  expertise  in  the  subject 
area  and  its  ability  to  share  information 
eftectively. 

6.  Cross-Culttiral  Sensilivity/Area 
Expertise 

Evidence  should  be  provided  of 
sensitivity  to  historical.  linguistic, 
religious,  and  other  cross-cultural 
factors,  as  well  as  relevant  knowledge  of 
the  target  geographic  area/country. 

7.  Ability  To  Achieve  Program 
Objectives 

Objectives  should  be  realistic  and 
feasible.  The  proposal  should  clearly 
demonstrate  how  the  grantee  institution 
will  meet  program  objectives. 

8.  Multiplier  Effect 

Proposed  programs  should  strengthen 
mutual  understanding  and  should 
contribute  to  maximum  sharing  of 
information  and  the  establishment  of 
long-term  institutional  and  individual 
ties. 

9.  Cost-Effectiveness 

Costs  to  USIA  per  exchange 
participant  (American  and  foreign) 
should  be  kept  to  a  minimum,  and  all 
items  proposed  for  USIA  funding 
shoi;!d  be  necessary  and  appropriate  to 
achieve  the  program's  objectives. 

10.  Cost-Sharing 

Proposals  should  maximize  cost- 
sharing  through  private  sector  support 
as  well  as  through  direct  funding 
contributions  and/or  in-kind  support 
from  the  prospective  grantee 
organization  and  its  partners. 

11.  Follow-On  Activities 

Proposals  should  provide  a  plan  for 
continued  exchange  activity  (without 
USIA  support)  which  ensures  that 
USIA-supported  programs  are  not 
isolated  events. 


which  will  be  employed  to  assess  the 
effectiveness  of  the  project  and  the 
correspondence  between  observable 
outcomes  and  original  project 
objectives.  Grantees  will  be  expected  to 
submit  intermediate  reports  after  each 
project  component  is  concluded  or 
quarterly,  whichever  is  less  frequent. 

Notice  , 

The  terms  and  conditions  published 
in  this  RFP  are  binding  and  may  not  be 
modified  by  any  USIA  representative. 

Explanatory  information  provided  by 
the  Agency  which  contradicts  published 
language  will  not  be  binding.  Issuance 
of  the  RFP  does  not  constitute  an  award 
commitment  on  the  part  of  the 
American  Government.  Awards  cannot 
be  made  until  funds  have  been  fully 
appropriated  by  Congress  and  allocated 
and  committed  through  internal  USIA 
procedures. 

Notification 

All  applicants  will  be  notified  of  the 
results  of  the  review  process  on  or  about 
September  16, 1994.  Awarded  grants 
will  be  subject  to  periodic  reporting  and 
evaluation  requirements. 

Dated.  June  11. 1994. 
Barry  Fulton, 

Deputy  Associate  Director.  Bureau  of 

Educational  and  Cultural  Affairs. 

(FR  DcK.  94-14693  Filed  6-15-94;  8.45  ami 

BILLING  CODE  8230-01-M 


Freedom  Support  Act — Secondary 
School  Initiative  for  Short  Term 
Exchange  Projects 

ACTION  NOTICE:  Request  for  proposals. 


12.  Project  Evaluation 

Proposals  should  include  a  plan  to 
evaluate  the  project.  USIA  recommends 
that  the  applicant  discuss  the  evaluation 
methodology  chosen  and  the  techniques 


SUMMARY:  The  United  States  Information 
Agency  (USIA)  invites  applications  from 
U.S.  educational,  cultural,  and  other 
not-for-profit  institutions  to  conduct 
exchanges  of  young  persons  between  the 
ages  of  14  and  17  years  of  age  with  the 
twelve  Newly  Independent  States  (NIS) 
of  the  former  Soviet  Union;  viz., 
Armenia,  Azerbaijan.  Belarus,  Georgia. 
Kazakhstan,  Kyrgyzstan,  Moldova, 
Russia,  Tajikistan,  Turkmenistan. 
Ukraine,  and  Uzbekistan.  These 
exchanges  represent  part  of  the 
activities  of  the  Secondary  School 
Student  Exchange  Initiative  as  included 
in  the  FREEDOM  Support  Act  of  1992 
and  are  subject  to  the  availability  of 
funding  for  the  Fiscal  Year  1995 
program.  This  is  a  request  for  proposals 
for  short  term  thematic  exchanges. 
Requests  for  proposals  in  support  of 
other  programs  under  the  aegis  of  the 
FREEDOM  Support  Act  are  being 
published  separately. 


DATES:  Deadline  for  proposals:  All 
copies  must  be  received  at  the  U.S. 
Information  Agency  in  Washington.  DC 
by  5  p.m.  on  Friday,  September  2,  1994. 
Faxed  documents  will  not  be  accepted, 
nor  will  documents  postmarked  on  or 
before  September  2,  but  received  at  a 
later  date.  It  is  the  resf^sibility  of  each 
grant  applicant  to  ensure  that  proposals 
are  received  by  the  above  deadline. 
Subject  to  availability  of  funds, 
notification  of  awards  will  be 
announced  on  or  after  February  1.  1995 
for  exchanges  to  begin  on  or  after  Mav 
1.1995. 

ANNOUNCEMENT  NUMBER:  This 
Announcement  number  is  E/P-95-02. 
Please  refer  to  this  number  in  ail 
correspondence  or  telephone  calls  to 
USIA. 

ADDRESSES:  The  original,  plus  three 
fully  tabbed  copies  and  10  partial  copies 
(Tabs  A-D)  of  the  completed 
application,  including  required  forms, 
should  be  submitted  in  the  format 
described  in  the  Bureau's  application 
package  and  mailed  to;  U.S.  Information 
Agency,  Ref:  F.S.A.  E/P-95-02.  Division 
of  Grants  Management,  E/XE.  301  4th 
St.  SW..  room  336.  Washington.  DC 
20547. 

FOR  FURTHER  INFORMATION  CONTACT: 
Interested  organizations  and  institutions 
should  contact  Steven  Lauterbach.  NIS 
Youth  Exchange.  U.S.  Information 
Agency,  room  314.  Washington.  DC 
20547,  (202)  619-6299,  FAX  (202)  619- 
5311,  to  request  detailed  application 
packages  which  include  award  criteria 
additional  to  this  announcement,  all 
necessary  forms,  and  guidelines  for 
preparing  proposals,  including  specific 
budget  information. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  Bureau's  authorizing  legislation, 
programs  must  maintain  a  non-political 
character  and  should  be  balanced  and 
representative  of  the  diversity  of 
American  political,  social,  and  cultural 
life.  Overall  authority  for  these 
programs  is  contained  in  the  Mutual 
Education  and  Cultural  Exchange  Act  of 
1961,  as  amended.  Public  Law  87-256 
(Fulbright-Hays  Act). 

Overview: 

Grant  funding  is  intended  to  promote 
the  exchange  of  secondary  school 
students,  from  14  to  17  years  of  age, 
between  the  United  States  and  the  NIS 
(Newly  Independent  States)  of  Armenia. 
Azerbaijan.  Belarus,  Georgia, 
Kazakhstan,  Kyrgyzstan,  Moldova. 
Russia,  Tajikistan.  Turkmenistan, 
Ukraine,  and  Uzbekistan.  Limited 
funding  is  also  available  to  support 
leadership  development  and  training  for 
adults  in  NIS  non-governmental 
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organizations  who  work  with 
when  such  an  activity  is  coi 
a  youth  exchange  program. 
Agency's  n>ain  objectives 
interaction  between  Americ^ 
foreign  youth,  to  promote 
values  and  the  development 
democrdtic  institutions,  and 
sustainable  partMtoships 
organizations  in  the  United 
organizations  in  the  former 
Union.  It  is  important  that  a 
make  interaction  between 
and  NIS  partrcipants  a  central 
their  activities.  Proposals 
demonstrate  how  American 
participants  will  interact  in 
substanti'.  e  way  that 
exchange  of  ideas,  culture, 
information. 

Four  different  program  de 
utilized  in  the  NIS  Secondar  t 
Initiative:  (A)  An  academic 
program,  (B)  a  semester  exc 
program  (C)  a  school-to-schobl 
program,  and  (D)  a  short-tenp 
program.  This  RFP 
term  progiam.  Other  RFPs 
pubhshed  separately  sohciti 
propKJsais  for  the  other  three 

Guidelines  for  Short-Term 

Grants  will  be  awarded  to 
programs  of  a  three  to  eight 
duration.  Programs  should 
thematic  focus.  Proposals 
civics  education  and  the  Aim ! 
political  system  are  enco 
eligible  foci  may  include,  bui 
limited  to:  The  arts; 
culture;  science;  computer  te  : 
leadership  training; 
the  environment;  journalism; 
economic  issues;  agriculture; 
administration/management 
enterprise  promotion);  and 
programs  under  the  title  "A 
Community  Experience,"  wh 
include  local  programming  ii 
areas  as  state  and  municipal 
government,  regional  culture, 
Proposals  should  provide  det 
information  on  activities 
both  the  U.S.  and  the  partner 
It  is  important  for  program 
be  of  a  substantive  nature, 
include  excursions,  cultural 
an«l  opportuniliss  to  experie 
community  life.  It  is  very  des 
each  group  of  NIS  studsnts  to 
segment  of  their  program  in 
Washington,  DC  or  a  stale  ca 
should  be  taken  to  avoid 
program  which  is  too  heavily 
toward  "touristic"  activities 
One-for-one  reciprocity  is 
requirement,  but  is  encouraged 
Proposals  should  also  provide 
evidence  thai  the  U.S.  organi 
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the  commitment  of  a  relialile 
counterpart  organization  in  the  partner 
country  willing  and  able  to  engage  in 
the  proposed  activities.  Homestays  are 
desirable.  The  minimum  stay  in  country 
for  all  programs  is  three  weeks. 

The  core  of  the  proposal  narrative 
should  articulate  the  purposes  of  the 
project,  as  they  relate  to  the  objectives 
stated  above  in  the  "Overview,"  and 
should  describe  the  program  elements. 
Guidelines  for  preparing  the  narrative 
are  available  from  USLA  (address  and 
telephone  number  provided  above). 

Projects  requesting  support  for  tours 
of  performing  arts  groups  or  sports 
teams  are  eligible  only  if  the  primary 
purpose  of  the  program  is  nnifual 
education  and  there  is  extensive 
structured  interaction  and  cultural 
exchange  between  international 
participants  and  their  hosts.  Tours  of 
performing.arts  groups  or  sports  groups 
for  whom  the  primary  activity  is 
performance  or  competition  will  nol  be 
eligible.  Outdoor  camping  projects  must 
have  a  thematic  focus.  Proposals  must 
include  a  plan  for  evaluating  the 
program  in  terms  of  its  value  to  the 
participants.  Unless  there  are 
extenuating  circumstances,  programs 
should  maintain  a  ratio  of  not  more  than 
one  adult  per  every  ten  young  people. 
(If  fewer  than  ten  students  are  being  sent 
on  either  side  of  an  exchange,  those 
students  are  entitled  to  one  adult 
escort).  Programs  requesting  an 
exception  to  tlie  Vio  ratio  must  provide 
a  justification.  One  justifiable  exception 
would  be  for  those  projects  that  include 
leadership  development  and  training  for 
adult  leaders.  Organizations  wishing  to 
pay  for  additional  escorts  from  their 
own  funds  are  free  to  do  so. 

Grantee  organizations  are  responsible 
for  developing  a  sustainable  partnership 
with  an  organization  in  the  NIS; 
designing  and  implementing  the 
components  of  the  exchange;  managing 
all  travel  arrangements,  logistics, 
insurance  coverage,  passports,  visas,  etc; 
and  disbursing  and  accounting  for 
funds. 

Budget 

The  organization  must  submit  a 
comprehensive  line  item  bu<lget.  Costs 
for  US  and  NIS  students  are  to  be  listed 
separately.  Details  are  available  in  the 
application  packet.  Grants  awarded  lo 
eligible  organizations  with  less  than 
four  years  of  e.xperience  in  ronducL»ng 
international  exchange  programs  will  be 
limited  to  $60,000.  Organizations 
should  be  familiar  with  grant 
regulations  described  in  OMB  drculars 
Alio,  A122,  and  A133. 

Cost  sharing  is  encouraged.  Cost 
sharing  may  be  in  the  form  of  allowable 


direct  or  indirect  costs.  The  grant 
recipient  must  maintain  written  records 
to  support  all  allowable  costs  which  arc 
claimed  as  being  its  contribution  to  cost 
participation,  as  well  as  costs  to  be  paid 
by  the  Federal  goverrmient.  Such 
records  are  subject  to  audit.  The  basis 
for  determining  the  value  of  cash  and 
in-kind  contributions  must  be  in 
accordance  with  OMB  Circular  Alio. 
Attachment  E — Cost  Sharing  and 
Matching  should  be  described  in  the 
proposal.  In  the  event  the  recipienl  do€;s 
not  provide  the  minimum  amount  of 
cost  sharing  as  stipulated  will  be 
reduced  in  proportion  lo  the  rwnpient'.s 
contribution. 

Review  Pro«;ess 

USIA  will  acknowledge  receipt  ol  "11 
proposals  and  will  review  them  for 
technical  eligibility.  Proposals  will  be 
deemed  ineligible  if  they  do  not  fully 
adhere  to  the  guidelines  established 
herein  and  in  the  application  packet. 
Eligible  proposals  will  be  forwarded  to 
panels  of  USIA  officers  for  advisory 
review.  All  eligible  proposals  will  also 
be  reviewed  by  the  appropriate 
geographical  office  of  the  U.S. 
Information  Agency,  and  the  Agency's 
budget  and  contract  offices.  Proposals 
may  also  be  reviewed  by  the  Agency's 
Office  of  the  Genera!  Coimsel.  Funding 
decisions  are  at  the  discretion  of  the 
Associate  Director  of  Education  and 
Cultural  Affairs.  Final  technical 
authority  for  grant  awards  resides  with 
the  Agency's  Office  of  Contracts. 

Review  Criteria 

Technically  eligible  applications  will 
be  competitively  reviewed  according  lo 
the  following  criteria: 

1 .  Quality  of  the  Prcgrcm  tdnn 

Proposals  should  exhibit  originality, 
substance,  rigor,  and  adherence  to  the 
criteria  and  conditions  described  abt)ve 

2.  Heasonablf,  Fi'nsibJe,  and  Fhxiblf 
Objectives 

Proposals  should  clearly  demonslralf 
how  the  institution  will  meet  the 
program's  objectives  and  plan. 

3.  Multiplier  Effect /Impact 

Proposed  programs  should  str':ngl!itn 
long-term  mutual  understanding,  to 
include  maximum  sharing  of 
information  and  establishment  of  long- 
term  institutional  and  individual 
linkages.  A  program  is  also  considered 
to  have  a  strong  "multiplier  effect"  if  it 
affects  a  significant  number  of  persons 
in  addition  to  the  actual  program 
participants.  For  example,  a  group  of 
high  school  students  may  have 
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extensive  interaction  with  community 
groups. 

4.  Value  to  U.S.— Partner  Country 
Relations 

Assessments  by.USIA's  geographic 
area  desk,  and  USIS  officers  overseas  of 
the  need,  potential,  impact,  and 
significance  in  the  partner  country(ies), 
as  demonstrated  by  a  sustainable 
partnership  with  an  organization  in  the 
former  Soviet  Union. 


5.  Cost  Effectiveness 


..    \ 


The  overhead  and  administrative 
components  of  grants,  as  well  as  salaries 
and  honoraria,  should  be  kept  as  low  as 
possible.  All  other  items  should  be 
necessary  and  appropriate.  Proposals 
should  to  the  extent  possible  maximize 
cost-sharing  through  other  private  sector 
support  as  well  as  institutional  direct 
funding  contributions.  Other  things 
being  equal,  a  proposal  with  a  low  cost 
per  participant  and/or  a  low  cost  per 
participant  program  day  will  have  a 
competitive  advantage. 

6.  Institutional  Capacity 

The  proposed  personnel  and 
institutional  resources  of  both  the  U.S 
applicant  and  the  NIS  partner 
organization  should  be  adequate  and 
appropriate  to  achieve  the  program  or 
project's  goals. 

7.  Proposals  Should  Demonstrate 
Potential  for  Program  Excellence  and/or 
Track  Record  of  Applicant  Institution 

The  Agency  will  consider  the  past 
performance  of  prior  grantees  and  the 
demonstrated  potential  of  new 
applicants.  A  documented  record  of 
successful  exchange  programs,  whether 
USIA  financed  or  not,  is  one  way  in 
which  an  applicant  may  demonstrate 
strength  in  this  area.  • 

8.  Follow-On  Activities 

In  accordance  with  the  stated 
objective  of  a  sustainable  partnership 
with  an  orgemization  in  the  former 
Soviet  Union,  proposals  should  pro\  ide 
a  plan  for  continued  follow-on  activity 
which  ensures  that  USIA  supported 
programs  are  not  isolated  events. 

9.  Evaluation  Plan 

Proposals  should  provide  a  thoughtful 
and  comprehensive  description  of  how 
the  project  wrill  be  evaluated  in  terms  of 
meeting  the  objectives  listed  above  and 
how  such  an  evaluation  would  present 
quantitative  data  on  participants, 
contacts,  interactions,  activities, 
achievements,  etc.,  as  well  as  qualitative 
appraisals  of  successes  and 
shortcomings  and  suggestions  for 
program  improvement. 


10.  Selection  Process 

All  participants  must  be  between  the 
ages  of  14  and  17  at  the  time  they  begin 
the  program.  In  all  cases,  selection 
should  be  merit-based.  Selection  criteria 
should  include  actual  or  potential 
leadership  qualities,  and  may  also 
include  some  or  all  of  the  following: 
Maturity,  academic  achievement, 
interest  in  the  program,  motivation, 
recommendations  of  teachers,  and 
language  ability,  although  no  participant 
should  be  chosen  solely  on  the  basis  of 
his  or  her  language  ability.  As  far  as 
possible,  participants  should  reflect  the 
diversity  of  the  communities  from 
which  they  come.  Ability  to  pay  should 
not  be  a  determining  factor  for  either 
American  or  foreign  participants. 

11.  Geographic  Diversity 

To  the  extent  possible,  the  Agency 
will  seek  to  fund  programs  from 
different  geographic  areas  within  the 
former  Soviet  Union  and  within  the 
United  States. 

12.  Participant  Diversity 

Programs  should  strive  for  a  diversity 
of  participants  and  include  members  of 
underrepresented  groups;  e.g.,  racial 
and  ethnic  minorities  and  persons  with 
disabilities. 

Notice 

The  terms  and  conditions  published 
in  this  RFP  are  binding  and  may  not  be 
modified  by  any  USIA  representative. 
Explanatory-  information  provided  by 
the  Agency  that  contradicts  published 
language  will  not  be  binding.  Issuance 
of  the  RFP  does  not  constitute  an  award 
commitment  on  the  part  of  the 
Government.  A  final  award  cannot  be 
made  until  funds  have  been  fully 
appropriated  by  Congress,  allocated, 
and  committed  through  internal  USIA 
procedures. 

Notification 

AH  applicants  will  be  notified  of  the 
results  of  the  review  process  on  or  about 
March  1,  1995.  Awarded  grants  will  be 
subject  to  periodic  reporting  and 
evaluation  requirements. 

Dated:  [une  8.  1994. 
John  P.  Loieilo, 

Associate  Director.  Bureau  of  Educational 
and  Cultural  Affairs. 

(FR  Doc.  94-14511  Filed  6-15-94;  8:45  am] 
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Samantha  Smith  Memorial  Exchange 
Program— Youth  Exchanges 

ACTION;  Request  for  proposals. 


SUMMARY:  The  United  States  Information 
Agency  (USIA)  invites  applications  from 
U.S.  educational,  cultural,  and  other 
not-for-profit  institutions  to  conduct 
exchanges  of  youth  under  the  age  of  21 
with  Central  and  Eastern  Europe: 
Albania,  Croatia.  Slovenia.  Bosnia- 
Hercegovina.  Bulgaria,  the  Czech 
Republic,  Estonia,  Hungary.  Latvia. 
Lithuania.  Poland,  Romania,  Slovakia, 
and  The  Former  Yugoslav  Republic  of 
Macdeonia,  or  the  Newly  Independent 
States  (NIS)  of  Armenia,  Azerbaijan. 
Belarus,  Georgia,  Kazakhstan, 
Kyrgyzstan,  Moldova.  Russia,  Tajikistan. 
Turkmenistan,  Ukraine,  and  Uzbekistan. 
Proposals  may  address  more  than  one 
country  in  each  area  but  cannot 
combine  NIS  countries  with  those  of 
Central  and  Eastern  Europe.  However, 
organizations  may  submit  two  different 
proposals  for  these  two  geographic 
areas.  These  exchanges  represent  part  of 
the  activities  of  the  Samantha  Smith 
Memorial  Exchange  Program  and  are 
subject  to  the  availability  of  funding  for 
the  Fiscal  Year  1995  program.  A  request 
for  proposals  in  support  of  exchanges  of 
college  and  university  undergraduate 
students  under  the  AEGIS  of  the 
Samantha  Smith  program  will  be 
published  separately  by  the  office  of 
Academic  Exchanges. 
DATES:  Deadline  for  proposals:  All 
copies  must  be  received  at  the  U.S. 
Information  Agency  in  Washington,  DC 
by  5  p.m.  EST  on  Friday.  September  2, 
1994.  Faxed  documents  will  not  be 
accepted,  nor  will  documents 
postmarked  on  a  September  2  but 
received  at  a  later  date.  It  is  the 
responsibility  of  each  grant  applicant  to 
ensure  that  complete  proposals  are 
received  by  the  above  deadline.  Grant 
funds  are  unlikely  to  be  available  before 
Februar\-  1.  1995. 
ANNOUNCEMENT  NUMBER:  This 
Announcement  number  is  E/P-95-03. 
Please  refer  to  this  number  in  all 
correspondence  or  telephone  calls  to 
USIA 

ADDRESSES:  One  complete  signed 
original,  three  complete,  fully  tabbed 
copies,  and  ten  partial  copies  (parts  A 
through  D  only),  not  bound,  must  be 
submitted  before  the  deadline  to:  US. 
Information  Agency.  Ref:  E/P-95-03, 
Office  of  Grants  Management,  E/XE, 
room  336,  301  4th  St.  SW.,  Washington 
DC,  20547. 

FOR  FURTHER  INFORMATION  CONTACT: 
Interested  organizations  and  institutions 
should  write  or  fax:  U.S.  Information 
Agency,  Office  of  Citizen  Exchanges.  E/ 
PY.  room  314,  301  4fh  St..  SW.. 
Washington,  DC  20547,  FAX  for  NIS 
(202)  619-5311,  for  Central  and  Eastern 
Europe  FAX  (202)  619-4350  to  request 
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Two  categories  of  grants  are  being 
offered. 

Category  A— SchooI-fo-School 
Exchanges 

A  schooi-iu-school  exchange  is  one 
that  involves  a  direct  linkage  between  a 
U.S.  and  a  Central  and  Eastern  European 
or  NIS  elementary,  middle,  or  high 
S(  hool,  or  a  two-year  college.  {4-vear 
colleges  and  universities  are  not  eligible 
under  this  competition).  An  applicant 
must  be  a  school,  school  district,  or  two- 
year  college.  The  maximum  grant  for 
this  category  is  515,000.  The  exchange 
program  activity  should  be  reciprocal 
and  permit  students  to  live  in  each 
other's  countries  during  the  aradeniic 
year  when  schools  are  in  session.  (This 
would  include  officially-sponsored 
summer  school  sessions).  The  proposal 
should  provide  detailed  information  on 
the  classroom  and  other  activities  in 
both  the  U.S.  and  the  partner  countrv. 
The  duration  of  the  projects  may  be  iDne 
academic  year,  one  semester,  or  short- 
term  (generally  understood  to  mean 
three  to  eight  weeks).  Organizations 
which  are  receiving  funding  under  other 
USIA  grants  for  youth  exchanges  must 
insure  that  proposals  submitted  under 
this  solicitation  do  not  duplicate  or 
overlap  with  programs  already  being 
funded  by  USIA. 

Category  B — General  Youth  Exchange 

This  category  includes  all  other 
projects,  which  will  be  eligible  for 
grants  of  up  to  S75.GOO.  Semester  and 
year-long  high  school  or  two-year 
college  study  programs  conducted  bv 
exchange  organizations  may  fall  within 
this  category,  as  may  projects  involving 
the  annual  exchange  of  groups  of 
.students  and  teachers  among  several 
linked  schools  for  short-term  stavs 
during  the  academic  year.  (4-year 
colleges  and  universities  are  not  eligible 
under  this  competition).  For  short-term 
(3-8  weeks)  exchanges,  preference  is 
given  to  projects  with  a  thematic  focus. 
Eligible  foci  n-iy  iiiclude.  but  are  not 
limited  to:  'Ihe  ans  (theater,  dance, 
music,  fine  arts,  literature,  folklore,  and 
film/video):  language  and  culture: 
science,  technology,  and  mathenuiiics; 
con.servation  and  the  environment: 
historic  prescrvctinn;  museum  training: 
.social,  political,  and  economic  issues:" 
agriculture;  busiiuss  and 
adminis'raticm/manaGem'nt  (inc  lijding 
enterprise  promotion).  While  a  thematic 
focus  is  not  an  absolute  lequirement. 
care  should  be  taken  to  avoid  proposing 
a  program  which  is  tco  heavily 
weighted  toward  "touristic"  activities 
and  lacking  in  substance.  Projects 
requesting  support  for  tours  of 
performing  arts  groups  or  sports  tedins 


are  eligible  if  the  primary  purpose  of  the 
program  is  interaction  among 
international  participants  and  their 
hosts.  Tours  of  performing  arts  groups 
or  sports  groups  where  the  primarv 
activity  is  performance  ot  ccrrjpetition 
are  not  eligible. 

Reciprocity  is  not  a  requirerrient  for 
this  category,  but  in  general.  USL'^  gives 
preference  to  proposals  for  reciprora) 
exchanges.  The  proposal  should  provide 
detailed  information  on  the  activities  in 
both  the  U.S.  and  the  partner  countrv. 
The  number  of  U.S.  and  foreign 
participants  should  be  roughlv  equal. 
Such  proposals  must  provide  written 
evidence  of  the  commitment  of  a 
counterpart  organization  in  the  partner 
country  willing  and  able  to  engage  in 
the  proposed  activities.  In  most  ca.ses 
the  counterpart  organization  shoultj 
assume  a  significant  ponion  of  the  cost 
of  hosting  the  American  participants  in 
the  reciprocal  portion  of  the  program. 

Guidelines 

All  categories  of  proposals  mwst 
include:  Participant  selection  criteria 
and  a  description  of  the  selection 
process.  All  participants  must  be  under 
the  age  of  21  at  the  time  they  begin  the 
program.  In  all  cases,  selection  should 
be  merit-based.  Selection  criteria  should 
include  actual  or  potential  leadership 
qualities,  and  may  also  include  some  or 
all  of  the  following:  maturity,  academic 
achievement,  interest  in  the  program, 
motivation,  recommendations  of 
teachers,  and  language  ability,  although 
no  participant  should  be  chosen  solely 
on  the  basis  of  language  ability  As  far 
as  possible,  participants  should  reflect 
the  diversity  of  the  communities  from 
which  they  come.  Ability  to  pay  should 
not  be  a  determining  factor  for  either 
American  or  foreign  participants 

Description  of  Orientation  Programs 

There  should  be  ample  mtrodut  tiun 
to  the  program  theme,  administrative 
procedures,  basic  historical,  cultural, 
and  social  information,  and  substartivp 
issues  likely  to  be  raised  by  their  U.S. 
or  foreign  counterparts.  Tlie  cner.t«:if:n 
program  should  help  minimize  the 
"culture  shock"  of  the  participants 
when  they  are  in  the  partner  roi-r.trv. 

Information  Concerning  Stavs  in  the 
Host  Counti^' 

Preference  is  generally  g;ve."j  to  if.-ngi  r 
stays  in-country.  The  proposal  should 
describe  in  detail  the  selpcJion  .'.nd 
orientation  processes  for  both  U  S  am: 
host  families  and  institutions. 
Consideration  will  be  given  to  those 
projects  which  for  reasons  or 
requirements  of  the  partner  country  ties  i 
are  of  short  duration,  but  the  length  of 


stay  in  country  should  be  a  minimum  of 
three  weeks. 

Information  Concerning  Language 
Qualifications 

Speaking  ability  in  the  language  of  the 
host  country  for  both  American  and 
foreign  participants  is  preferred,  but  not 
required.  It  is  recognized  that  relatively 
few  American  young  people  will  speak 
the  languages  of  the  host  countries, 
given  the  fact  that  relatively  few 
American  schools  teach  these  languages. 
Ideally,  some  participants  in  each 
incoming  delegation  should  be 
conversant  in  English,  and  some 
participants  in  each  outgoing  delegation 
should  be  conversant  in  the  host 
country  language.  However,  no 
participant  should  be  selected  solely  on 
the  basis  of  his  or  her  language  ability. 

Details  on  Planning 

The  proposal  should  show  evidence 
of  adequate  lead/planning  time  to 
ensure  a  successful  exchange  program. 
A  proposed  time  frame  should  also  be 
included,  as  should  provisions  for 
monitoring  and  evaluating  the  program. 

Proposed  Budget 

Organizations  must  submit  a 
comprehensive  line  item  budget  for 
which  specific  details  are  available  in 
the  application  packet. 

Grants  awarded  to  eligible 
organizations  with  less  than  four  years 
of  experience  in  conducting 
international  exchange  programs  will  be 
limited  to  $60,000.  Organizations 
should  be  familiar  with  grant 
regulations  described  in  OMB  circulars 
AUG.  A122,  and  A133. 

Cost  sharing  is  encouraged  Cost 
sharing  may  be  in  the  form  of  allowable 
direct  or  indirect  costs.  The  grant 
recipient  must  maint.^in  written  records 
to  support  all  allowable  costs  which  are 
claimed  as  being  its  contribution  to  cost 
participation,  as  well  as  cost  to  be  paid 
by  the  Federal  government.  Such 
records  are  subject  to  audit.  The  basis 
for  determining  the  value  of  cash  and 
in-kind  contributions  must  be  in 
accordance  with  OMB  Circular  Al  10. 
Attachment  E— Cost  Sharing  and 
Matching,  and  should  be  described  in 
the  proposal.  In  the  event  the  recipient 
does  not  provide  the  niinimum  amount 
of  cost  sharing  as  stipulated  in  the 
recipient's  budget,  the  Agency's 
contribution  will  be  reduced  in 
proportion  to  the  recipient's 
contribution. 

Allowable  Costs 

Grant-funded  expenditures  will 
generally  be  limited  to  the  following 
categories: 


—In-country  travel  and  per  diem;  i.e.. 
lodging,  meals,  clothing, 
maintenance,  and  incidentals,  or 
stipends. 

— Orientation,  honoraria,  or  preparation 
costs;  briefing  materials.  Honoraria  is 
limited  to  $150/day /speaker. 

—Educational  and  cultural  enrichment 

activities  up  to  a  limit  of  $150  per 

program  youth  participant. 
— Tuition,  conference/seminar 

registration  fees,  and  other  program 

admission  fees. 

—International  travel,  normally  limited 
to  partial  support  for  Americans 
traveling  to  the  NIS,  Baltic  Republics, 
or  Central  and  East  Europe,  and 
Central  and  East  Europeans  traveling 
to  the  U.S.  The  American  participants 
and/or  the  American  organization 
should  be  encouraged  to  fund  a 
portion  of  the  Americans'  travel  costs, 
although  full  funding  of  participants 
from  economically  disadvantaged 
backgrounds  is  encouraged.  The  NIS 
partner  organizations  should  also  be 
encouraged  to  make  a  contribution 
toward  international  travel,  but  in  this 
regard  one  should  avoid  a  situation  in 
which  participants  are  chosen  largely 
or  wholly  on  the  basis  of  their  ability 
to  pay.  thus  creating  an 
unrepresentative  group.  In  some  cases 
100%  of  the  travel  costs  for  NIS 
participants  will  be  paid  from  USIA 
funds. 

— Proposals  should  demonstrate 
substantial  cost  sharing  in  both 
program  and  administrative  expenses. 


Review  Process 

USIA  will  acknowledge  receipt  of  all 
proposals  and  will  review  them  for 
technical  eligibility.  Propo.sais  will  be 
deemed  inehgible  if  they  do  not  adhere 
to  the  guidelines  established  herein  and 
in  the  application  package.  Eligible 
proposals  will  be  forwarded  to  panels  of 
USIA  officers  for  advisory  review.  All 
eligible  proposals  will  also  be  reviewed 
by  the  appropriate  geographic  area 
office,  and  the  budget  and  contracts 
offices.  Proposals  may  also  be  reviewed 
by  the  Agency's  Office  of  General 
Counsel.  Funding  decisions  are  at  the 
discretion  of  the  Associate  Director  for 
Educational  and  Cultural  Affairs.  Final 
technical  authority  for  grant  awards 
resides  with  the  USIA's  grants  officer. 

Review  Criteria 

Technically  eligible  applications  will 
be  reviewed  according  to  the  following 
criteria  in  addition  to  what  has  been 
outlined  already  in  this  RFP: 


1 .  Quality  of  Program  Idea 

Quality  of  the  program  plan  and 
adherence  of  proposed  activities  to  the 
criteria  and  conditions  described  above. 

2.  Reasonable.  Feasible,  and  Flexible 
Objectives 

Proposals  should  clearly  demonstrate 
how  the  institution  will  meet  the 
program's  objectives  and  plan. 

3.  Multiplier  Effect/Impact 

Proposed  programs  should  strengthen 
long-term  mutual  understanding,  to 
include  maximum  sharing  of 
information  aj^  establishment  of  long- 
term  institutional  and  individual 
linkages.  A  program  is  also  considered 
to  have  a  strong  "multiplier  effect"  if  it 
affects  a  significant  number  of  persons 
in  addition  to  the  actual  program 
participants.  For  example,  a  group  of 
high  school  students  may  have 
extensive  interaction  with  community 
groups. 

4.  Value  to  U.S.— Partner  Country 
Relations 

Assessments  by  USIA's  geographic 
area  desk,  and  overseas  officers  of  the 
need,  potential,  impact,  and  significance 
in  the  partner  country(ies). 

5.  Cost  Effectiveness 

The  overhead  and  administrative 
components  of  grants,  as  well  as  salaries 
and  honoraria,  should  be  kept  as  low  as 
possible.  Proposals  which  utilize  grant 
funds  for  program  rather  than 
administrative  costs  will,  in  general,  be 
more  favorably  reviewed.  All  other 
items  should  be  necessary  and 
appropriate.  Proposals  should  to  the 
extent  possible  maximize  cost-sharing 
through  other  private  sector  support  as 
well  as  institutional  direct  funding 
contributions.  Other  things  being  equal, 
a  proposal  with  a  low  cost  per 
participant  and/or  a  low  cost  per 
participant  program  day  will  have  an 
advantage. 

6.  Institutional  Capacity 

Proposed  personnel  and  institutional 
resources  should  be  adequate  and 
appropriate  to  achieve  the  program  or 
project's  goals. 

7.  Institution's  Track  Record/Ability 

Proposals  should  demonstrate 
potential  for  program  excellence  and/or 
the  track  record  of  applicant  institution. 
The  Agency  will  consider  the  past 
performance  of  prior  grantees  and  the 
demonstrated  potential  of  new 
applicants.  A  documented  record  of 
successful  exchange  programs,  whether 
USIA  financed  or  not,  is  one  way  in 
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which  an  applicant  may|demonstrafe 
strength  in  this  area. 

8.  Follow-on  Activities 

Proposals  should  prov  de  a  plan  for 
continued  follow-on  acti  /ity  (without 
USIA  support)  which  ins  ures  that  USIA 
supported  programs  are  4ot  isolated 
events. 


9.  Evaluation  Plan 

Proposals  should  prov 
evaluation  of  the  progran 
institution. 


i  de  a  plan  for 
by  the  grantee 


for  a  diversify 
itcludc 
press  ited  groups; 
irlorities  and 


0  IS 


10.  Participant  Diversity 

Programs  should  strive 

among  participants  and 

members  of  underre 

e.g.,  racial  and  ethnic  m 

persons  with  disabilities 

/ 
Notice 

The  terms  and  conditi 
in  this  RFP  are  binding 
modified  by  any  USIA 
E.xplanatory  information 
the  Agency  that  contradi 
language  will  not  be  bind 
of  the  RFP  does  not  con; 
commitment  on  the  part 
Government.  Final  award 
made  until  funds  have 
appropriated  by  Congress 
committed  through  internal 
procedures. 

Notification 

All  apphcants  will  be  nfctified  of  the 
results  of  the  review  proct  ss  by 
February,  1995.  Awarded  grants  will  be 
subject  to  periodic  reporti  ig  and 
evaluation  requirements 

Dated;  June  8,  1994. 
John  P.  Loiello, 

Associate  Director,  Bureau  of^Jucational 
and  Cultural  Affairs. 

[FR  Doc.  94-14512  Filed  6-lf-94;  8.45  am) 
BILLING  CODE  8230-01 -M 


iai  d 


cts 


cfl 


'■  bei  m 


Freedom  Support  Act— Y^uth  With 
Disabilities 

ACTION:  Request  for  proposals 


published 
may  not  be 
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published 
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fully 
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SUMMARY:  The  United  Stati  s  Information 
Agency  (USIA)  invites  app  [ications  from 
U.S.  educational,  cuhural  i  ind  other  not- 
for-profit  institutions  to  pr  )vide 
materials,  training  and  faci  itative 
support  on  programming  f(ir  youth  with 
disabilities  for  USIA  grantee 
organizations  administerin  i 
international  exchanges.  T  lis  program 
is  sponsored  under  the  Sec  andary 
School  Exchange  Initiative  as  originally 
authorized  under  the  Freec  om  Support 
Act  of  1992.  Funding  for  th  is  program 


is  subject  to  the  availability  of  a 
Congressional  authorization  and 
appropriation. 

DATES:  Deadlines  for  proposals:  All 
copies  of  proposals  for  grants  under  this 
request  must  be  received  at  the  U.S. 
Information  Agency  in  Washington,  DC, 
by  5  PM  EST,  on  September  30,  1994. 

Faxed  documents  will  not  be 
accepted,  nor  will  documents 
postmarked  by  30  September  bul 
received  at  a  later  date.  It  is  the 
responsibility  of  each  grant  applicant  to 
ensure  that  its  proposal  is  received  by 
the  above  deadline.  Grant  funding 
should  be  available  after  1  Februarv, 
1995  for  a  grant  program  beginning  in 
May.  1995. 

ANNOUNCEMENT  NUMBER:  This 
announcement  number  is  E/P-95-G4. 
Please  refer  to  this  number  in  all 
correspondence  or  telephone  calls  to 
USIA. 

ADDRESSES:  The  original,  3  fully  tabbed 
copies  and  10  copies  (Tabs  A-D)  of  the 
completed  application,  including 
required  forms,  should  be  submitted  in 
the  format  described  in  the  Bureau's 
application  package  and  mailed  to;  U.S. 
Information  Agency,  Ref:  E/P-95-04. 
Grants  Management,  E/XE,  301  4th 
Street  rm.  336,  Washington,  DC  20547. 
FOR  FURTHER  INFORMATION  CONTACT: 
Interested  organizations/institutions 
should  contact  Robert  Persiko, 
Secondary  School  Initiative,  E/PY,  rm. 
314 (202) 619-€299;  Fax (202) 619- 
5311,  to  request  detailed  application 
packets,  which  include  award  criteria 
additional  to  this  announcement,  all 
necessary  forms,  and  guidelines  for 
preparing  proposals,  including  specific 
preparation  information. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  Bureau's  authorizing  legislation, 
programs  must  maintain  a  non-political 
character  and  should  be  balanced  and 
representative  of  the  diversity  of 
American  political,  social  and  cultural 
life.  Overall  authority  for  NIS  Secondary 
School  exchanges  is  contained  in  the 
Freedom  Support  Act  (Pub.  L.  102-391). 

Overview 

Grant  funding  is  intended  to  assist 
one  organization  over  a  one-year  period 
to  provide  training,  materials  and 
facilitative  support  about  programming 
of  people  with  disabilities  for 
organizations  funded  by  the  NIS 
Secondary  School  Initiative.  The 
purpose  of  the  training  is  to  promote 
access  to  Initiative  programs  for  youth 
with  disabihties.  Materials  should 
support  the  training  and  supplement 
this  goal  where  training  is  unfeasible. 
Facilitative  support  should  foster 
connections  between  secondary  schodf! 


exchange  organizations  in  the  US  with 
organizations  serving  persons  with 
disabilities;  also  promote  links  with 
similar  organizations  in  the  following 
countries  with  organizations  recruiting 
students  for  NIS-US  exchange 
programs:  Armenia,  Azerbaijan,  Belarus. 
Georgia,  Kazakhstan,  Kryrgyzstan. 
Moldova,  Russia,  Tajikistan, 
Turkmenistan.  Ukraine,  Uzbekistan. 
This  grant  is  not  intended  to  sponsor  the 
actual  exchange  of  students. 

Students  selected  for  exchanges  under 
the  NIS  Secondary  School  Initiative  are 
aged  14  to  17  years  old.  Proposals 
should  focus  on  increasing  access  to 
exchange  opportunities  by  participants 
within  this  age  range. 

A  maximum  of  one  grant  will  be 
awarded  for  this  project. 

Guidelines 

The  components  of  this  program  and 
their  respective  purposes  are: 

(1)  Training 

To  enlighten  organizations  that 
recruit,  select,  place  and  educate 
students  supported  under  the  Freedom 
Support  Act  Secondary  School 
Exchange  Program  about  the  importance 
of  integration  of  participants  with 
disabilities  into  their  programs;  to  train 
these  organizations  in  the  logistics  of 
handling  the  needs  of  a  participant  with 
a  disability  and  provide  supporting 
materials  needed  for  training;  to  provide 
materials  needed  for  continued  training 
within  organizations. 

(2)  Materials 

To  provide  reference  materials  for 
organizations  which  do  not  participant 
in  the  above-mentioned  training;  to 
compile  information  about  accessible 
educational  facilities  abroad,  and; 

(3)  Facilitative  Assistance 

To  facilitate  connections  between 
organizations  to  the  NIS  which  provide 
support  for  persons  with  disabilities  and 
the  organizations  which  recruit,  select 
and  place  students  participating  in  NIS- 
US  exchange  programs;  to  facilitate 
connections  between  organizations  in 
the  US  that  provide  support  for  persons 
with  disabilities  and  organizations  in 
the  US  which  recruit,  select,  and  place 
students  participating  in  US-NIS 
exchange  programs. 

The  following  factors  should  be 
considered  in  preparing  proposals. 
—The  Secondary  School  Initiative  funds 
programs  administered  by  over  50 
different  organizations  in  the  United 
States.  It  is  anticipated  that  this 
training  will  involve  many,  but  not 
all,  of  these  organizations.  The  final 
number  of  trainees  is  subject  to  the 
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availability  of  funding.  Budgets 
should  outline  both  general  costs 
associated  with  development  of 
training  and  materials  and  specific 
costs  for  these  services  on  a  per- 
organization  basis. 
—Interested  organizations  must  submit 
a  proposal  to  administer  all 
components  of  this  program. 
—Proposal*  under  the  facilitative 
assistance  component  of  this  program 
must  demonstrate  the  organization's 
connections  to  U.S.  and  NIS  based 
organizations  in  support  of  people 
with  disabilities. 
Proposals  should  include  a 
description  of  the  process  your 
organization  would  use  to  train 
organizations  about  the  need  to  integrate 
persons  widi  disabilities  in  programs 
and  the  type  of  logistical  education 
necessary  to  facilitate  integration. 
The  grantee  organization  should 
describe  the  process  by  which  the 
information  about  accessible 
educational  facilities  in  the  NIS  will  be 
gathered,  organized  and  distributed. 

The  grantee  organizations  should  also 
demonstrate  a  plan  for  connecting  US 
based  organizations  in  support  of 
disabled  persons  and  US  organizations 
administering  grant  money  for  student 
exchange.  In  addition,  the  organization 
should  describe  a  culturally-sensitive 
plan  for  linking  NIS  organizations  in 
support  of  persons  with  disabilities  to 
secondary  school  exchange 
organizations. 

Proposed  Budget 

Organizations  must  submit  a 
comprehensive  line  item  budget.  Details 
are  available  in  the  application  packet. 
Organizations  should  be  familiar  with 
OMB  circulars  Alio.  A122,  and  A133 
on  cost  accounting  principles. 

Cost  sharing  is  encouraged.  Cost 
sharing  may  be  in  the  form  of  allowable 
direct  or  indirect  costs.  The  recipient 
must  maintain  written  records  to 
support  all  allowable  costs  which  are 
claimed  as  being  its  contribution  to  cost 
participation,  as  well  as  costs  to  be  paid 
by  the  federal  government.  Such  records 
are  subject  to  audit. 

The  basis  for  determining  the  value  of 
cash  and  in-kind  contributions  must  be 


in  accordance  with  OMB  circular  Alio. 
Attachment  E.  Cost  sharing  and 
Matching  should  be  described  in  the 
proposal.  In  the  event  the  organization 
does  not  provide  the  minimum  amount 
of  cost  sharing  as  stipulated  in  the 
recipient's  budget,  the  Agency's 
contribution  will  be  reduced  in 
proportion  to  the  participant's 
contribution. 

Review  Process 

USIA  will  acknowledge  receipt  of  all 
proposals  and  will  review  them  for 
technical  eligibility.  Proposals  will  be 
deemed  ineligible  if  they  do  not  fully 
adhere  to  the  guidelines  established 
herein  and  in  the  application  packet. 
Eligible  proposals  will  be  forwarded  to 
panels  of  USIA  officers  for  advisory 
review.  All  ehgible  proposals  will  also 
be  reviewed  by  the  appropriate 
geographic  area  office,  and  the  budget 
and  contracts  office.  Proposals  may  also 
be  reviewed  by  the  Agency's  Office  of 
General  Counsel. 

Funding  decisions  are  at  the 
discretion  of  the  Associate  Director  of 
Educational  and  Cultural  Affairs. 

Final  technical  authority  to  grant 
awards  resides  with  the  Agency's  Office 
of  Contracts. 

Review  Criteria 

Technically  eligible  applications  will 
be  competitively  reviewed  according  to 
the  following  criteria: 

1.  Quality  of  the  Program  Idea 

Proposals  should  exhibit  originality, 
substance,  rigor,  and  relevance  to 
Agency  mission  and  adherence  to  the 
criteria  and  conditions  described  above 
and  in  application  packet  guidelines. 

2.  Reasonable,  Feasible,  and  Flexible 
Objectives 

Proposals  should  clearly  demonstrate 
how  the  institution  will  meet  the 
program's  purposes  as  outlined  in  this 
RFP. 

3.  Multiplier  Effect 

Proposals  should  demonstrate  how 
the  programs  will  encourage 
continuation  of  the  training  objectives 
beyond  the  training  period  and  beyond 
the  training  population. 


4.  Cost  Effectiveness 

The  overhead  and  administrative 
components  of  grants,  as  well  as  salaries 
and  honoraria,  should  be  kept  as  low  as 
possible.  All  other  items  should  be 
necessary  and  appropriate. 

5.  Institutional  Capacity  and  Track 
Record 

The  organization  should  have 
demonstrated  experience  in  the  aspects 
of  the  program  which  they  propose  to 
administer.  Proposals  benefit  by 
displaying  a  record  of  successful ' 
programs,  including  responsible  fiscal 
management  and  full  compliance  with 
past  Agency  grants. 

6.  Fol low-Up  Activities 

Proposals  should  present  a  plan  to 
track  the  effectiveness  of  the  training  on 
following  year  exchange  programs. 

7.  Evaluation  Plan 

Proposals  should  provide  a  plan  for 
evaluation  of  the  program  by  the  grantee 
institution. 

Notice 

The  terms  and  conditions  published 
in  this  RFP  are  binding  and  may  not  be 
modified  by  any  USIA  representative. 
Explanatory  information  provided  by 
the  Agency  that  contradicts  published 
language  will  not  be  binding.  Issuance 
of  the  RFP  does  not  constitute  an  award 
commitment  on  the  part  of  the 
Government.  Final  award  cannot  be 
made  until  the  funds  have  been  fully 
appropriated  by  Congress,  allocated  and 
committed  through  internal  USIA 
procedures. 

Notification 

All  applicants  will  be  notified  of  the 
results  of  the  review  process  on  or  about 
15  December  1993.  Awarded  grants  will 
be  subject  to  periodic  reporting  and 
evaluation  requirements. 

Dated:  June  11.  1994. 
Barry  Fulton. 

Deputy  AsSi^ciate  Director.  Bureau  of 

Educational  and  Cultural  Affairs. 

IFR  Doc.  94-14694  Filed  6-15-94.  8  4S  am] 
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Sunshine  Act  Meetings 
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Frances  M.  Harl, 

t.Mt  utivi  Offii,  r.  Executive! 
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STATUS:  This  Mwting  Will  Br  Oo'^nti  to 

the  I'ublic;. 

fTEMS  TO  BE  OtSCUSSED: 

0>n.plian(  e  r.Krtlors  [xjrsa.iot  (o  2  I  i  .S  (, 

-Audits  conducttd  pursuant  to  2  l.'.S.d 
§4:i7g.  § 438(h).  and  Title  26.  U.S.C 

M:<t!(.rs  «.oin  eniing  parficijwiion  in  «,ivil 
art io;is  or  proitiedings  or  arbitration 

li.iemal  personnel  nilesand  pror.edures  or 
DMltPpj  affeftjng  a  particniiar  emp)oy(»»; 

DATE  AND  TIME:  Thuir.day,  Jum;  2:i,  19«>4 
;it  2  p.iii- 

PLACE:  9ya  E  Stre«l.  NVV.,  Wa.shniglon, 
!3(:.  (Ninth  Floor.) 

STATUS:  This  Meeting  VViii  B»-  Op»>n  to 
the  rublic. 

ITEMS  TO  BE  DISCUSSED: 

i'-imtiiiDii  and  .-Xpproval  ot  .Mintit.-s 
Advisory  Opinion  J094-4:  Ji'difh  K. 

Rirhmond  on  Imhatf  of  the  li  S.  Ch.!rnb..T 

ofCommene 
Advisory  Opinion  )'»4-I?>  Tht'  Honor;«bl.,' 

Le.slie  L,  Bynie 
Advjson,  Opinion  1994-lh:  ('.ariylc  C.  Kinj;;, 

|r  on  behalf  of  the  Atiartif  Reseanh 

{^•)rj)orBtion  PAC. 
Adviso.ry  Opinion  1<W4-14:  :-i<:ott  Uhmun  on 

bfchall  of  Isaitanikas  for  IJ..S.  (Jfjngresf> 

(■•jmniittee  (teniative  only) 
.'.nnouncement  of  Effective  !)a;(;  fo:  the  Fiivl 

Kiile  OP  .Special  Fundraising  Pn^jects  and 

Other  i;sc  of  Caodiddte  N.'ini«^  by 

I'rwuthorJz.'d  Conj.Tiittees  (n  CFR  !i)2  14] 
Acir.iiiisfrative  Matters 

PERSON  TO  CONTACT  FOR  BiFORMATtON: 

Ron  Harris,  Press  (Iffn  or,  'leliiphone; 

(202)21')-41.5S. 

Delores  Hardy, 

Administrative  Ass!stu:it 

ilR  llor  <)4_i4fi0i  Filed  ti-i4-94,  arO.5  pinj 
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FEDERAL  MINE  SAFETY  AND  HEALTH  REVIEW 
COWMiSSION 

TIME  AND  DATE:  10:00  a.m..  Thursiiay, 

luix.'  ]fi,  iy<»4. 

PLACE:  Room  bOU,  17.10  K  .Sln^jt,  N.W., 

Washington,  D.C. 

STATUS:  Open 

MATTERS  TO  BE  CONSiDERED:  The 

(;c;ininissi(m  will  consiiler  and  a«;t  opon 

the  following: 

1   H-ifiin  Rf^soun.rs,  Inc.,  Docket  No  WEST 
M2-,14(»,  eft ,  (Issues  indniie  wheihei  IJasin 
Resources  violated  30C.F.R.  (^75  :116  in  two 
Instances,  whether  the  violations  wen;  of 
substantial  nati;n>  and  the  result  of  Basin's 
unwarrantable  failure,  and  wliether  a  mine 
niaiiag<T  violated  .Section  1 10(< )  of  (he  Mine 
Act) 
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2  In  re:  Contests  ofRespircb.'e  Dust 
Sample  Alteration  Citation,  Master  I)o<:ket 
91-1   (Ojnsideration  of  issue  concerning  st;iy 
of  proi  ;«!e«iings). 

Any  perMMi  attending  this  nieelnig 
who  requires  special  actessibiliJy 
features  and/ or  auxiliary  aids,  such  ar> 
sign  language  interpretei^.  must  infonii 
the  Commission  in  advaiice  of  thosi* 
needs.  .Subject  to  29  C.F.R. 
??  2708  150(a)(3)  aod  §2706.1  bO(u) 

CONTACT  PERSON  FOR  MORE  INFO:  Jeao 
i;!len,  (202)  65.3-5629/(202)  7n«-9.100 
fur  TDD  Relay /HOO-877-8339  Toll  Fre.> 

Diiletl;  |ii:ie't,  1094. 
lean  II.  Ellen, 
Chit  ( Dot  ket  aerk. 

IFR  Doc.  «)4-14799  Filed  6-14-94.  1:07  piiij 
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FOREIGN  CLAIMS  SETTLEMENT  COMMISSION 

K.C..S.(.,  Meeting  Notice  No.  9-04 

AiinoonceiTitMit  in  Rega.'d  to 
Commission  Meetings  and  He;jringr-; 

The  Foroign  Claims  Settlement 
Coinmis.sioa,  pursuant  to  its  regolalioiiij 
(45  CFR  Part  504),  and  the  Goverumout 
in  the  .Sun.shme  Act  (5  U..S.C.  552b), 
hereby  gives  notice  in  regard  to  the 
srheduling  <if  open  ir.eetings  and  mu\ 
hearings  for  the  transaction  of 
Conunissjon  business  and  other  matters 
specified,  as  follows: 

Hale,  Time,  find Siibjivt Matter 
VVihI.,  Jtine  29,  1094  ot  10:30  a.m.  - 

Consideration  of  Proposed  r)erisi«)]i.-;  on 

<;laims  against  Iran 

Subjert  matter  listed  above,  not 
disposed  of  at  the  scheduled  meeting, 
ni.iy  be  carried  over  to  the  agenda  of  the 
following  meeting. 

All  me»;tings  are  held  at  the  Foreign 
f  .laims  Settlement  Commission,  600  K 
•Street,  NVV  ,  Washington.  DC.  Requests 
for  information,  or  a(ivan<:o  notices  of 
intention  to  observe  a  meeting,  may  bo 
directed  to:  Administrative  Officer, 
Foreign  Claitns  Settlement  Coinntissicn,, 
600  E  Street,  NVV.,  Room  6020, 
Washington.  DC  2057M.  TelfiphoTio. 
(202)  fil6-(i9R8. 

Dated  .it  Was!!in};fon,  fK.:oM  [une  14,  t'f'M 
Judith  H.  Lock, 
Administmtivi!  Officer. 
(FK  Do.:.  94-14837  File.)  6-J4-^94;  21«  p.id 
BILLING  CODE  44i(M)t-M 
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DEPARTMENT  OF  THE  IN 
Bureau  of  Indian  Affairs 


Draft  Environmental  !mpa(it 
(DEIS)  tor  Livestock  Grazing 
Prairie  Dog  Management 
Rosebud  and  Cheyenne  R 
Reservations  in  South  Daliota 


Statement 
and 
the 
ver  Sioux 


for 


AGENCY:  Bureau  of  IniJiaji  / 
Inrerior. 

ACTION:  Noti<:e. 


'« 


SUMMARY:  This  notice  3<K  iJ's  the  publi'r 
Ihiif  a  Dr.ift  Environmental   mpact 
Statemcn*  (DEIS)  is  availab  f.  for  public 
mview  .cui  that  public  hear  n^s  will  be 
held  rtfj-imunjj  this  documo  it.  This 
proposal  is  for  the  developi  lent  of  a 
plan  to  manage  prairie  dogs  aiid 
livestock  grazing  on  the  Ros  ibud  and 
Cheyenne  River  Resor\  alior  s 
DATES:  Two  public  hearings 
will  be  held.  The  first  head 
held  on  VVi^dnesdav.  July  2fl 
7:00  p.m.  The  second  hearir 
held  on  Th;ir.sday,  July  21,  1 
p.m.  Written  comments  sho  i 
received  on  or  before  Angus 
at  the  ntUlrtfis  listed  below 
ADDRESSES:  f  .ouunents  and 
participation  at  the  public  h 
invited.  VV.ntten  comments  ^ 
dirof  ted  tn  Mr.  DonaJd  Whit 
An.-a  Director,  Bureau  of  loci 
Aberdecm  Arna  Office.  115  4 
SE.  Aberdeen.  South  Dakota 
F'hone:  (H0.51  226-734.1.  Fax: 
744(i.  The  first  public  heariu 
held  Wc-dnesday,  July  20.  1 
p.ii).  at  the  Rosebud  .Siou.x  T 
Council  Chambers.  Rosebud 
Dakota,  ,S7.S7t).  The  second  | 
hi'.iring  wdl  In?  held  Thursd; 
1M94.  at  7:00  p.m.  at  lh(>  Che 
Sicju.x  Trilwl  Count  ii  Chanib 
Butte.  .Siiuth  Dakota.  .t7()2,'"i. 
Copies  of  the  DELS  and/or 
id  the  DLLS  have;  beeu  sent  li 
agencies  and  individuals  wh 
partit  ipalei!  in  tlie  scojiing  p 
In  .;!!  DthiTs  who  have  alrcad 
copies  of  tl;»'  dix  umeiit.  Pi 
wishi.'.g  rtipies  «»f  this  DELS 
inuuedirttcly  c  onta:  t  Ken  P. 
acidrt^ss  !)c-lc)v\ 

FOR  FURTHER  INFORMATION  COpItaCT:  Ken 
Parr,  Bureau  of  Indian  Atfair> ,  Ai/.ji!ei  n 
Area  Offic  e.  115  4th  Avenm-   i]- 
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Aberdeen.  South  Dakota,  .'j7401.  Phone: 
(605)  226-7621.  Fax;  (605)  226-7,358. 
SUPPLEMENTAL  INFORMATION:  This  DEIS 
iiu;ludes  two  proposals,  cjne  for  each 
reservation.  The  propo,sa!s  are  for 
developing  grazing  management 
systems  and  for  implenienting  varying 
levels  of  prairie  dog  poiscming  on  trust 
lands  within  the  reserx'utions.  The 
proposals  are  intended  to  m.iintain  or 
improve  range  condition  to  appmpriate 
levels  to  sustain  re,servafion  carrying 
capacities  for  livestock  grazing.  This 
notice  is  required  by  the  National 
Hnviromn(!nfal  Policy  .Art  (MEPA) 
Regulations  (40  CFRpart  1,^03)  to  obtain 
conuijonts  on  the  DEIS  fro::.  a»;i«m:ies 
and  the  public. 

The  Bureau  of  Indian  Affairs  (BIA), 
D«;partn)i^nt  of  the  Interior,  in 
c  cMjperation  with  the  Rosebud  and 
Chcn-enne  River  Sioux  Tribes,  has 
jtrc'pared  a  DEIS  on  the  proposed 
managcMnent  of  prairie  dogs  and 
livestock  grazing  on  trust  Tand.s  on  the 
Rosebud  and  Cheyiinne  River  Sioux 
Reservations.  The  alternatives  for  c>ac:h 
reservation  in<l ude  varying  lc»vels  of 
prairie  dog  poisoning  and  grazing 
nianagomeui  systems. 

The  purpose;  and  uec-cl  lur  these 
iic;tions  is  to  maintain  or  improve  range 
condition  to  nic?et  tribal  ol)j(-c;ti\»;s  to 
sustain  reservation  carrying  iapacitit;s 
for  live.stock  grazing  and,  tberoftire 
incrciase  tribal  income.  1  he  Tribal 
Councils  feel  that  some;  grazing  !an«is 
are  degraded  and  jiiany  pert  cjjvo  that 
prairie  dogsc^ompete  with  liv»^f«K-k  for 
forage,  c:ausing  (M:onomic:  kisses  to  the 
tribes  and  tribal  members. 

The  preferred  altcjrnative  (Alternative 
:i]  for  the  Rosebud  Reservation  would 
>mpl*>menl  extensive  range 
iniprovcnienls  and  c onduc  t  cheuiii  al 
tn'al!ni:nt  of  praine  dogs  on  all  trust 
lajids  outside  the  7,400-af  re  0>m  Crwk 
Management  Area  (CCMA,  loi;.jJed  on 
the  we,st(Trn  boundary  oi  the 
reservation).  This  alternative;  wmdd 
nieet  tribal  grazing  oi)j<'c:tivc;s  and 
maintain  the  untrc;att;d  CCMA  for 
e«  cjsy.slem  biodiversity.  Other 
ahc;rnalives  considi;red  wen;: 
continurng  c;urrent  grazing  uiau;»-iuu;nf 
program  wilh  no  prairie  dog  treali>i»;nt: 
imj)lc;menti!ig  c^xtc;nsive  range 
improvements  and  treating  prairie  dogs 
cm  all  trust  lands,  with  fo!!cnv-up 
fn;atiHi;nt  fur  at  lirast  f)0  p<;rc;ent  cor.JroI, 


and  implementing  extensive  range; 
improveuniMits  and  treating  prairie  dogs 
em  all  trust  lands  once,  with  follow-up 
treatments  oiily  on  trust  lands  outsiiI.> 
theC;CMA. 

The  j)roferred  a!!«;rnative  for  the 
Cheyenne  River  Reservation  is  the 
Prairie  Management  Plan  (Alternativi-  2) 
dcvelope;ci  In  the  Tribe  in  May  1'JH2 
The  plan  proposes  extensive  range- 
improvements  with  prairie  dog 
freatmeuit  c:onrlucfeel  only  und«;r  lirniti'd 
<:irf  umstane;t>s,  such  as  in  femeteries 
and  on  powwow  grounds.  This 
alternative  would  meet  tribal  gnizijig 
objeclive>s  and  njaintain  eicosystem 
biexliversity.  Oth(;r  ;iJte>rn.itives 
e:onsJder:'d  were;:  continuing  the  cunerjii 
grazing  maiiagc;m»;nt  program  with  no 
prairie  dog  treatment  on  trust  lands, 
imp!c;mf;nting  c;xtensive  range 
improvements  on  trust  lands. 
c;ondiie  ii;ig  no  prairie  dog  treatUK'ut 
within  the;  10,000  ac;re  prairie  dog 
e;cmip!e;x  along  tin;  Morcau  Rive;r, 
e.emducting  prairie;  dog  tre'atni"nt  ou 
varying  propo.-tion  of  the  remaining 
trust  lands  (25  percent  tre?atmenf  to  i!)f( 
pement  tre;atment);  ami  cunduc  ting 
lreatiiii;nt  of  praine  dogs  cm  50  pere:e;ul 
of  all  trust  lands,  inc:luding  those  within 
the  prairie  dog  cemiplex  along  the 
Morcau  River. 

Agent:ies  and  individuals  are  uige'ii  h) 
provide  c  onuneuls  on  this  DEIS  as  soon 
as  possible.  All  comments  ret:e:ive«)  by 
the  dati>s  given  .above;  will  be  ccjnside-ri'd 
in  pre;paration  of  the  final  EIS. 
Comments  made  at  thi;  public  hearuigs 
will  not  be  e:onsidert;d  comments  on  lli< 
DFJS  unless  ihev  are  submitted  in 
writing. 

This  notice  is  publish(;d  piirsua.'.i  ti. 
.See:.  150;M  of  the  Cemncil  on 
Enviroiime;nt.d  Quality  Regulationv  (40 
(TR  Parts  l.jOO  liirough  l.'ioa) 
implenii;nling  the;  j)rocedural 
reejuiniments  of  the  National 
E:ivironnn;nlaI  Policy  Act  of  1'e()'l,  a> 
amended  (42  li.S.C.  4.321  et  seq); 
Di'j)ai1m<;nl  of  the  Interior  Manual  (511. 
DM  1-7):  iind  the  Bureau  of  Indian 
Affairs  guidelin«;s  [M  BIAM 
Supplements  I,  2,  and  ,3.) 

Dal»;d:  )lii)r  !».  m<M 

|ejhn  W.  'i'i|ipie.unnic, 

Actin}^  Assistant  Smwliny—thditu,  Ajpuis 
IFK  Do.  .  «l4-t4^.')t)  Filed  ()-l.S-!M;  .3  ^.-i  ;!ni| 
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AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 
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SUMMARY:  The  Commissioi 
rules  to  implement  section 
Communications  Act  of  1 
for  the  annual  assessment 
of  regulatory  fees.  For  fiscf  I 
the  Commission  is  require 
the  Schedule  of  Regulatory 
Congress  established  in 
the  Act.  The  iniplementati 
regulatory  fees  will  further 
Performance  Review  goals 
reinventing  Government  b' 
beneficiaries  of  Commissicip 
pay  for  such  services. 
EFFECTIVE  DATE:  July  18,  1 
FOR  FURTHER  INFORMATION 
U.  Walker  Feaster.  Office  o 
Director  at  (202)  632-0923. 
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SUPPLEMENTARY  INFORMATION^ 

Report  and  Order 

Adopted:  June  3.  1994. 
Released:  June  8,  1994. 

By  the  Conwiission:  Commiisiont'r  QueWo 
issuing  n  statement:  Commissitner.s  Ness  and 
Chong  not  participating. 

Table  of  Contents 

I.  Introduction 
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1.  Governmental  Entities 
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4.  Nnncommercial  Educational 
Broadcasters 

5.  Public  Safety  Ser\'ices 
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C  Waivers.  Reductions  and  |)efermnnts 

D.  I'ro(.edures  for  Fayinunt 

1.  Categories  of  Payors 

2.  Insiallment  Payments 

3.  Advance  Payments 

4.  Timing  of  Payment 
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6.  Multiple  Payments 
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A.  Private  Radio  Services 

1.  Exclusive  Use 

2.  Marine  (Coast  and  Ship  Stations) 

3.  General  Mobile  Radio  Service 

B.  Mass  Media  .Services 

1.  Broadcast  Stations 

2.  Television  Stations 

3.  Broadcast  Auxiliary  Stations 

4.  ITFS  and  DBS 

C.  Common  Carrier  Services 

1.  Cellular  and  Public  Mobile  Licensees 

2.  Air-Ground  Radiotelephone  Service 

3.  Space  Stations 

4.  Earth  Stations 

5.  Services  Interexchange  and  Local 
Exchange 

6.  International  Bearer  Circuits 

D.  Cable  Services 

V.  Amendments  to  Application  Fee  Rules 

VI.  Confidentiality 

VII.  Final  Regulatory  Analysis 

VIII.  Ordering  Clauses 

I.  Introduction 

1.  By  this  Report  and  Order,  the 
Commission  adopts  rules  to  implement 
section  9  of  the  Communications  Act.  as 
amended,  47  U.S.C.  159.  providing  for 
the  annual  assessment  and  collection  of 
regulatory  fees  by  the  Commission.'  The 
Report  and  Order  establishes  the 
amounts  of  the  regulatory  fees  for  Fiscal 
Year  (FY)  1994  and  the  rules  for  the 
payment  of  such  fees  for  fiscal  vears 
1994  and  thereafter.-  Also,  we  are 
amending  several  of  the  rules  governing 
the  collection  of  the  fees  to  be  filed  with 
applications  and  other  filings  pursuant 
to  section  8  of  the  Communications  Act. 
as  amended.  47  U.S.C.  158.' 

2.  The  rules  we  adopt  below  are 
designed  to  ensiu-e  that  (1)  collection  of 
fees  does  not  adversely  affect  the 
Commission's  regulatory  activities,  (2) 
the  most  effective  means  possible  are 
employed  in  the  collection  and  deposit 
of  fees,  and  (3)  the  paperwork  (and 


'  Section  9  ol  thi-  A(  t  Wds  added  by  section 
6002U]  of  :!.(  O.-i.r.lbus  BiidRpl  Reconciliation  Act 
of  I')'!.-)  (hcTP:nrti(<!r  -imi  Biuigel  .Act").  See  Pub. 
L.  Nil.  103-60.  Title  VI.  6im2(H).  107  Stat.  397 
(iipproved  August  10.  l'JO:t)  Suction  9  is  codified 
at  47  l'..S.(:.  section  159. 

•=  As  di!.russrd  below,  xve  will  establish  the 
accounting  systems  nccessdry  to  mjke  adiustmenis 
in  the  Sth(!di;le  of  Regulatory  Fees  required  for  th«! 
assessment  of  tees  in  future  years  in  a  subsequent 
and  se|).ir,ile  rulemaking  proceeding.  See  47  tl.S.C: 
lS9(b)(:i).  (i). 

'47  l!.S C.  S)  1-,R.  See  SPner.illy  47  CFR  part  1. 
suliparl  (".;  FsKihlishnuiil  nfn  Fi-t  Collpclion 
Pmnrtirn  to  Implrmrnt  th-  Prnvhions  nfthr 
Consoliilatfd  Omnihtis  [iudiifl  Rrconciliation  Act  of 
1985.  2  FCC  Red  947  (1987)  (hereinafter  -Fi-cs  J'). 
rrcon.  emitted  in  pnrt.  i  KCC:  Red  5987  (1988) 
(hereinafter  "Fn's  I  Hrtoti^idf ration"): 
Estahlistimfnt  of  a  Fpf  Collection  Fmgram  to 
Implrinfnt  tbf  Provisions  nfthr  Onwihus  Budfift 
Ricoiicilidtion  A(  t  of  I'M).  5  FCC  Red  3558  (1990) 
(hereinafter    Ffcs  If],  rccon  fiiantrd  in  part.  6  FCC 
Red  5919  (1991)  (hereinafter  -Ffrs  II 
Rpcon.iidrration).  Sec  also  section  fi003(a)(2)  of  tlit; 
1993  Budget  Ad.  Puh.  I,.  103-fif..  Title  VI. 
«)(>003(al(2l.  107  .Slat.  401  (1993!  (making 
cottfnrrningdiuendnicnls  to  .'.ection  8!. 


financial  burden)  on  the  public  resulting 
from  our  collection  process  is  kept  to  an 
absolute  minimum.  The  accomplish  this 
goal,  we  have,  to  the  extent  possible, 
modeled  our  regulatory  fee  rules  upon 
the  rules  that  we  previously  established 
to  govern  the  collection  of  fees  filed 
with  applications  and  other  filings.  See 
47  CFR  1.1101  e/  seq.  Moreover,  in  the 
course  of  fashioning  rules  to  govern 
regulatory  fees,  we  have  revised  several 
rules  in  order  to  improve  the  collection 
process  related  to  these  fees  and. 
wherever  possible,  to  ease  the  burden 
on  those  entities  subject  to  the  payment 
of  these  fees.  Implementation  of  rules 
governing  the  collection  of  regulatory 
fees  also  furthers  the  National 
Performance  Review  goals  of 
reinventing  government  by  requiring 
beneficiaries  of  the  Commission's 
services  to  pay  the  costs  associated  with 
these  activities. 

II.  Background 

3.  Section  9(a)  of  the  Communications 
Act  requires  the  Commission  to  collect 
regulatory  fees  to  recover  the  annual 
cost  of  its  enforcement  activities,  policy 
and  rulemaking  activities,  user 
information  services,  and  international 
activities.  47  U.S.C.  159(a).  47  U.S.C. 
159(b)(1)(A).  The  Schedule  of 
Regulatory  Charges  sets  forth  in  section 
9(g)  the  categories  of  regulated  entities 
subject  initially  to  the  regulatory  fee 
requirement  and  designates  the  fees  to 
be  collected  for  each  subject  category  of 
regulatee.  47  U.S.C.  159(g).  The 
Schedule  of  Fees  sets  forth  annual 
regulatory  fees  for  specific  categories  of 
regulatees  in  Private  Radio.  Mass  Media, 
Common  Carrier  and  Cable  Ser\  icr^.* 

4.  Section  9(f)(1)  requires  the 
Commission  to  adopt  rules  to 
implement  the  assessment  and 
collection  of  the  annual  regu!  itorv  fees. 
47  U.S.C.  159(0(1).  On  March  a,  i:j94. 
we  adopted  a  Notice  of  Proposed 
Rulemaking  {"NPRi\f']  to  implement 
section  9  of  the  Act.'-  In  the  A'Pfl.Vf.  we 
concluded  that  Congress  intended  the 
Commission  to  rely  upon  the  Schedule 
of  Regulatory  Fees  enacted  in  section 
9(g)  to  recover  costs  for  FY  1994. 

5.  In  addition,  the  iVP/?;V/ proposed 
rules  providing  for:  (1)  Exemptions  from 


■•Congress  included  the  regulatory  feus  for  cable 
services  in  the  Schedule  of  Regulatory  Fees  as  a 
subpart  of  the  fees  established  to  recover 
appropriations  related  to  the  regulation  of  mass 
media  .services.  47  U.S.C.  159(g).  Becau.se  we 
recently  established  a  Cable  Services  Bureau  to 
administer  the  regulation  of  cable  television 
operations,  we  have  amended  our  rules  to  set  lorth 
.separately  the  regulatory  fees  applicable  to  cable 
services.  See  section  1.1155.  47  CFR  1.1155. 

'  Sfr  Soticr  ofPntposrd  Hulemakinfi  in  tbf 
Implnnentation  o/.S>c//on  .9  of  tbf  Communication 
All.  FCC  94-4r..  released  March  11.  1994. 
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the  regulatory  fee  requirements  for 
governmental  entities,  nonprofit 
entities,  amateur  licensees, 
noncommercial  educational 
broadcasters,  and  licensees  in  the  public 
safety  services,  (2)  standards  for  waiver, 
reduction  and  deferment  of  regulatory 
fees.  (3)  procedures  for  the  payment  of 
regulatory  fees,  including  the  timing 
and  method  of  payments,  and  the 
location  for  submission  of  payments, 
and  (4)  procedures  to  assure  timely 
payment  of  regulatory  fees,  including 
announcenjents  in  the  Federal  Register 
of  the  filing  times  for  the  fee  payments, 
and  penalties  for  late  payment  and 
nonpayment  of  fees. 

HI.  Discussion 

A.  Assessment  of  Regulator,-  Ft^f^s  for  FY 
l'J94 

6.  The  XPBiVf  proposed  thai  fur  FY 
1094,  the  Commission  would  utilize  the 
Schedule  of  Regulatory  Fees  established 
by  Congress  in  section  9(g)  of  the  Act. 
47  IJ.S.C.  ir)9(g).  In  response  to  this 
proposal,  several  commenters  suggest 
that  we  amend  the  .Schedule  of  Fees  for 
FY  1994.  They  contend  that  fees  in  the 
Schedule  are  "too  high,  that  the  schedule 
provides  the  wrong  mechanism  for 
assessing  fees,  and  that  additional 
services  should  be  included  in  the  fee 
schedule. 

7.  In  particular,  Firow»»ed 
Communications  Corp.'-  (Fireweed) 
argues  that  the  regulatory  fees  impose 
an  unfair  and  confiscatory  financial 
burden  on  broadcast  stations  in  small 
markets,  and  impinge  on  the 
constitutional  right  of  freedom  of  sp«?f;ch 
of  Fireweed  and  its  listeners.  Firewned 
contends  thai  the  financial  burden 
imposed  by  the  regulatory  fee  would 
cause  it  to  reduce  its  programming  or 
even  to  cease  its  operations.  The  Joint 
ConuncnJcr.s.  consisting  of  several  cable 


■'  Firpwpfid  filed  its  tximinenls  !atn,  U  .Trgi;cs  that 
ihf  Ccimmis.sioii  failed  to  provide  pro^wr  notice  to 
iiilcrested  parties  and  as.serts  that  we  failed  to 
publish  the:  \PnM  -in  publications  likely  to  be 
iibtainni!  bv  s;tiall  entities"  or  to  "loiidurl  open 
I  onfereiM  <  s  .ind  public  mwlings"  concerning  our 
pr')po.s.il.s  a.<-  provided  in  5  U.S.C  ^609  (2)  .ind  (4). 
However,  sect  ion  BIW  requires  only  that  we  "assure 
thai  s]n:ill  entitins  have  Ixien  givon  an  opportunity 
lo  p.irticipait!  in  the  rulemaking"  through  means 
"such  as"  those  enumer.iled  in  section  509.  5  U.S.C. 
«)(>00.  We  have  met  that  requirement.  The  \'PRM 
was  published  and  (li.>;lributed  pursuant  lo  section 
1.412  of  our  rules  and  was  distributed  to  over  1()0 
members  ottlic  trade  pre.ss.  newspapers,  wire 
services,  broadcasters,  and  magazities.  including 
those  dealing  with  consumer,  minority  and  smalt 
business  issues.  In  addition,  the  Commission's 
llrfiiy  Digest,  which  included  notice  of  ihc  NPHM. 
vvai  published  on  InturneJ.  We  will  also  accept  and 
give  full  consideration  to  the  arguments  in 
lireweed's  comments  even  though  they  were 
iiiitimely  filed.  Further,  we  will  accept  the  late  Tiled 
coriunents  of  MCI  Telw^nimuniialions 
(.'(jrporalion. 


television  interests,''  argue  that  we  have 
authority  to  modify  the  Fee  Schedule  for 
FY  1994,  to  add  classes  of  services  that 
Congress  did  not  include  in  section 
9(g)  s  fee  schedule.  In  addition,  the  Joint 
Commenters  assert  that  the  Commission 
is  authorized  to  modify  the  fee  schedule 
for  FY  1994  because  section  <}(b)(3). 
which  governs  permissive  adjustments 
to  the  fee  schedule,  including  addition 
of  .services  to  the  schedule,  does  not 
restrict  our  authority  for  making 
changes  to  fiscal  years  after  1994.  In 
particular,  the  Joint  Commenters 
contend  that  Direct  Broadcast  Satellite, 
if  available  later  this  fiscal  year. 
Instnictional  Television  Fixed  Service, 
if  used  for  commercial  purposes,  and 
Multi-channel  Multipoint  Distribution 
Services,  because  it  is  not  expressly 
enumerated  as  a  service  subject  to  the 
fee  requirement,  should  be  added  to  the 
fee  schedule  and  a.ssessed  a  fee  for  FY 
1994.  The  Joint  Commenters  also  assert 
that  adopting  a  fee  requirement  for  these 
services  in  this  proceeding  will  avoid 
the  necessity  for  immediately  initiating 
a  new  rulemaking  to  include'lhese 
services  in  the  fee  schedule  for  FY  1995 
and  thereafter.     • 

8.  Other  parties  including  Sprint,  the 
Cellular  Telephone  Industry  Association 
(CTIA),  Comsat,  and  the  Utilities 
Telecommunications  Counsel  (UTC), 
support  our  conclusion  in  the  NPRM 
that  Congress  intended  that  the 
Schedule  set  forth  in  section  9(g)  would 
govern  the  assessment  and  collection  of 
fees  for  FY  1994.  UTC  states  that 
Congress'  inclusion  in  section  9(g)  of  the 
fee  schedule,  as  well  as  other  language 
in  the  Act,  clearly  demonstrates  that 
Congress  did  not  intend  that  the 
pmimission  revise  the  fee  schedule  so 
soon  after  its  enactment. 

9.  We  are  not  persuaded  by  the 
arguments  urging  a  reduction  in  the 
statutory  fees  or  amendment  of  the 
service  categories  subject  to  the 
regulaton,-  fees.  In  the  NPRM.  we 
concluded  that  Congress  did  not  intend 
that  we  change  the  amounts  or  the 
services  established  by  the  statutory  fee 
schedule  for  1994.  Our  cont.iusion  is 
supported  by  the  Conference  Report, 
which  states  that  we  have  authority  to 
review  and  adjust  the  fees  after  one 
year."  Congress  also  enacted  the  fee 
-schedule  after  reviewing  information 
that  we  provided  concerning  the 
services  subject  to  the  fees.  We  do  not 


'  The  Joint  t;oininenters  are  Blade 
C:onimunica!ions.  Inc..  Cablevision  Industries  Corp.. 
Crown  Media.  Inc..  Multivision  Cable  TV  Corp.. 
I'arcable.  Inc..  Providence  [ournal  Com|>any, 
.Sammnns  Communic^ition-i,  Inc..  and  Star  Cable 
.Assoc  iatc-s. 

"U.K.  Rep.  So.  213.  103  Oing..  Ut  Se.ss.  499 
(l<W:i)  (Conference  Report). 


believe  that  Congress  would  have 
enacted  section  9(g)  intending  that  we 
immediately  amend  the  service 
classifications  or  fee  amounts  in  its 
schedule. 

10.  In  addition,  other  provisions  of 
section  9  support  our  interpretation. 
Section  9(i)  requires  that,  before  making 
adjustments  to  the  services  included  in 
the  foe  schedule,  we  must  develop 
accounting  systems  and  provide  an 
opportunity  "for  public  comments  on 
proposed  cost  allocations.  \'PR\fpaia. 
9.  Section  9(1))(4)(B)  requires  that  any 
amendment  to  the  services  contained  in 
the  statutory  fee  schedule  not  be 
eff(!ctive  until  90  days  after  Congress  is 
notified  of  those  revisions.  See  47  U.S.C. 
159.  As  a  practical  matter,  the 
Commission  could  not  possibly  meet 
the.se  requirenjents  in  time  to  permit 
section  9  fee  collections  in  FY  1994. 
Given  these  statutory  requirements,  we 
conclude  that  Congress  did  not  intend 
that  we  make  any  changes  to  the 
services  subjec  ted  to  the  regulatorv'  fee 
requirement  or  the  amounts  contained 
in  the  schedule  for  FY94.'' 

11.  Also,  we  do  not  agree  with  Joint 
Commenters  that  this  is  the  appropriate 
proceeding  to  amend  the  Schedule  of 
Fees  for  future  years.  Such  amendments 
would  be  premature  because  we  do  not 
now  have  the  information  necessary  to 
establish  regulatory  fees  for  FY  1995.  As 
we  stated  in  the  NPRM,  we  intend  to 
commence  a  separate  proceeding  in 
connection  with  the  assessment  of  fees 
for  FY  1995.  Wo  will  seek  in  that 
proceeding  comment  concerning  the 
allocation  of  costs  of  our  enforcement, 
policy  and  rulemaking,  information 
ser\ices,  and  international  Servians, 
including  any  necessary  adjustmenf,>;  to 
the  classes  of  services  set  forth  in 
section  9(g)s  fee  schedule.  See  47 
U.S.C.  ^159(i). 

12.  Therefore,  as  we  proposed  in  the 
NPRM.  in  order  to  meet  the 
congressional  directive  to  implement 
the  collection  of  regulatory  fees  in  Fiscal 
Year  1994,  we  are  adopting  without 
modification  the  Schedule  of  Regulatory 
Fees  enacted  bv  Congress  in  section 
9(g).  See  47  U.S.C.  159(b)(1)(C),  The 
Schedule  provides  a  listing  of  the 
specific  categories  of  regulafees  in  the 
Private  Radio.  Mass  Media.  Cx)mmon 
Carrier  and  Cable  services  that  are 
required  lo  pay  a  regulatory  fee.  We 
have  incorporated  the  schedule  info  our 
rules  and  we  have  established  separate 
sections  of  the  rules  to  provide  the 
payment  schedules  for  the  Private  Ra<lio 


•In  view  of  our  «  onclusion  thai  Oingress  did  iiuf 
intenil  us  to  niakt:  a.-.y  clianges  to  its  Schedule  of 
Kees  for  FY  1!)<J4.  we  will  not  at  this  lime  a.vse.vs 
lees  on  liletimif  P'stricled  radiotelephone  and  radio 
oper.itor  applici-ifs  .•;;,!  permittees. 
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Services  (§1.1152),  Mas  I 
Services  (§1.1153),  Conin 
Services  (§1.1154)  and 
(§1.1155).  In  Appendix 
and  Order,  we  have  incl 
for  the  payment  of  fees 
subject  to  the  regulatory  f( 
requirement. 

B.  Exemptions  From 

•  13.  In  ihe  NPRM.  we 
exempt  certain  discrete 
regulatees  from  the 
annual  regulatory  fees, 
explicitly  provides  and 
the  fees  for  governmenta 
nonprofit  entities  and 
licensees.  47  U.S.C.  159( 
concluded  that  Congress 
to  exempt  all  public  safe 
noncommercial  educati 
broadcasters  from  the  re; 
requirements.  In  the 
we  review  each  of  these 
consider  the  comments 
each  exemption. 

1.  Governmental  Entities 
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14.  As  provided  in  secji 
proposed  in  the  NPRM. 
entities  will  exempt  fron 
fee  requirement.  As  prop  y 
implementing  the 
exemption  will  conform 
§1.1112(f}  of  the  rules, 
an  exemption  for  govern 
from  the  fee  requirement 
applications  and  other  fi 
CFR  1.1 112(f):  see  o/i-o  4 
1.58(d)(1)(A),  (B).Sectior 
broadly  defines  the  term 
entity"  to  include  "any 
possession,  city,  county, 
municipal  corporation  or 
political  organization  or 
controlled  by  publicly  el 
exercising  sovereign  di 
control  over  their  respect 
conmiunities  or  program; 
comments  generally  su 
proposals  with  regard  to 
for  governmental  entities 

15.  Cellular  Communicii 
Puerto  Rico  (CCPR)  contc  lul 
should  limit  the  governm  ;?nt 
so  that  only  usual  and  cuft 
governmental  functions 
exempt.  In  particular.  CC 
the  Puerto  Rico  Telephon  r 
(PRTC)  which  is  controll 
Commonwealth  of  Puerto 
operates  a  cellular  telepl 
should  be  required  to  pay 
fee  to  the  extent  that  it  en 
profit  or  competitive  opei  ations 
Further.  CCPR  argues  tha'  exempting 
PRTC  from  the  regulatory  fees  for 
cellular  telephone  system  i  would  give 
PRTC  an  unfair  competiti  .e  advantage. 
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In  opposition.  PRTC  argues  that 
Congress  did  not  distinguish  between 
different  activities,  and  that  aj-  a  result 
all  of  its  operations  are  subject  to  the 
governmental  exemption. 

16.  The  governmental  exemption  is 
mandated  by  Congress.  Congress  did  not 
distinguish  between  various 
governmental  functions,  nor  did  it 
restrict  the  exemption's  availability  for 
any  specific  governmental  entities. 
Therefore,  we  do  not  accept  CCPR's 
proposal. 

2.  Nonprofit  Entities 

17.  Section  9(h)  also  exempts 
nonprofit  entities  from  the  requirement 
to  file  regulatory  fees.  In  the  NPRM.  we 
tentatively  found  that  Congress 
intended  its  exemption  for  nonprofit 
entities  to  cover  any  entity  possessing 
nonprofit,  tax  exempt  status  pursuant  to 
section  501  of  the  Internal  Revenue 
Code.  26  U.S.C.  501.  Congress' 
exemption  of  nonprofit  entities  from 
regulatory  fees  is  substantially  broader 
than  the  limited  exemption  from  the 
payment  of  application  filing  fees  that 
Congress  afforded  in  section  8(d)(1)  to 
nonprofit  entities  licensed  in  the  Public 
Safety  Radio  Services  and  tax  exempt 
under  section  501(c)(3).  See  47  U.S.C. 
158(d)(1);  see  also  47  CFR  1.1112(b). 
The  comments  generally  support  our 
interpretation  of  the  exemption,  and  we 
will  adopt  the  exemption  as  proposed  in 
the  NPRM.  The  nonprofit  exemption 
will  be  available  only  to  those  licensees 
who  have  established  their  nonprofit 
status  under  section  501. 

3.  Amateur  Licensees 

18.  Pursuant  to  section  9(h).  we 
proposed  to  establish  an  exemption         . 
from  regulatory  fees  for  amateur  radio 
operators  licensed  under  part  97  of  our 
rules.  However.  Congress  included  in 
the  Schedule  of  Fees  an  annual 
regulatory  fee  covering  vanity  call  signs, 
and  we  proposed  to  establish  a  fee  for 
amateur  vanity  call  signs.  We  proposed 
that  this  ffc  would  be  as.sessed  if  our 
proposed  ruli!s  to  establish  vanity  call 
signs  become  effective.  See  Notice  of 
Proposed  Rulemaking.  9  FCC  Rd  105 
(1993). 

19.  We  will  adopt  the  exemption  for 
amateur  licensees  as  set  forth  in  NPRM. 
If  our  proposal  to  issue  vanity  calls 
signs  is  adopted,  we  will  also  assess  a 
regulatory  fee  in  FY  1994  upon  persons 
filing  applications,  pursuant  to  the 
charges  listed  in  Congress'  fee 
schedule.'" 


'"Tlip  Anieri(..in  Kddio  Relay  LMgui-. 
Iiu  orpor.iled  dsscns  IhM  it  h,i,s  rt^uestHd  Congre.-.s 
Id  tlidiigp  lilt-  VHr.ity  call  sign  annual  rrgul.itorv  foe 
lo  H  (in-  liiTir  iipplitrttinn  tcr.  We.  of  Lfjurst;.  will 


4.  Noncommercial  Educational 
Broadcasters 

20.  In  the  NPRM,  we  concluded  that 
regulatory  foes  are  not*  applicable  to 
noncommercial  educational 
broadcasters.  Congress  included 
commercial  television  and  AM  and  FM 
radio  broadcast  licensees  and  permittees 
in  its  Schedule  of  Fees.  In  contrast. 
Congress  omitted  the  noncommercial 
educational  stations  from  the  category  of 
stations  subject  to  the  regulatory  fee.  In 
addition,  and  consistent  with  existing 
section  1.1112(d)  of  the  rules  governing 
application  fees,  we  proposed  to  exempt 
from  the  regulatory  fee  requirement  any 
secondary'  and  auxiliary  broadcast 
services,  such  as  low  power  television 
("LPTV")  stations,  television  translators 
and  boosters,  remote  pickup  stations 
and  intercity  relay  stations  and  other 
Mass  Media,  Common  Carrier,  and 
Private  Radio  facility  authorizations 
used  with  noncommercial  radio, 
television  and  instructional  services 
qualifying  for  the  exemption.  See  47 
CFR  1.1112(d).  The  comments 
supported  the  exemption  for  nonprofit 
educational  broadcast  stations  and  we 
will  adopt  the  exemption  as  set  forth  in 
the  NPRM. 

21.  Further,  we  affirm  the  tentative 
conclusion  of  the  NPRM  that 
noncommercial  international  short- 
wave will  be  subject  to  the  regulator}' 
fees.  Congress  did  not  provide  an 
express  exemption  for  these  stations  and- 
none  of  the  commenters  urged  us  to 
exempt  the  international  short-wave 
stations.  In  addition,  unlike 
noncommercial  LPTV  and  translator 
stations,  the  government  dues  not 
provide  financial  support  to 
noncommercial  international  short  wave 
stations  through  the  Corporation  for 
Public  Broadcasting  (CPB)  or  the 
National  Telecommunications  and 
Information  Administration  (NTIA). 
Thus,  the  considerations  that  led  us  to 
conclude  that  Congress  intended  to 
exempt  noncommercial  educational 
LPTV  and  translator  stations  ar"  not 
present  with  respect  to  infcrniiWiinal 
short-wave  stations.  See  Fee  Collection 
Program.  6  FCC  Red  5919.  5925  (1991). 

5.  Public  Safety  Services 

22.  We  have  received  no  comments 
opposing  our  proposal  to  exempt  all 
licensees  in  the  Special  Emergency 
Radio  and  Public  Safety  Radio  services 
from  regulatory  fees  even  where  the 
licensee  does  not  qualify  for  an 
exemption  as  a  governmental  or 
nonprofit  entity.  In  the  NPRM.  we  noted 
that  the  legislative  history  states  that 


niodily  our  fee  scht:dule  to  be  consistent  with  .my 
(.oR);rRS<>i(>nai  amendment  of  the  fees. 


Congress  intended  to  exempt  public 
safety  licensees  from  regulatory  fees. 
APCO,  in  supporting  our  proposal, 
urges  that  we  limit  the  public  safety 
exemption  to  entities  eligible  for  Public 
Safety  Radio  Service  licenses  pursuant 
to  the  provisions  of  part  90,  subpart  B, 
and  not  exempt  licensees  merely 
because  they  are  authorized  to  operate 
on  a  public  safety  channel.  We  agree 
with  APCO  that  only  entities  eligible  to 
operate  as  public  safety  licensees  should 
be  entitled  to  an  exemption.  Therefore, 
we  will  restrict  the  public  safety 
exemption  to  entities  eligible  to  operate 
in  the  Special  Emergency  Radio  or 
Public  Safety  Radio  Services."  Under 
this  definition,  the  fact  that  a  licensee  is 
authorized  to  use  a  frequency  allocated 
to  these  services  is  insufficient  to  gain 
an  exemption  as  a  public  safety  entity. 

6.  Certification  of  Exempt  Status 

23.  In  order  to  implement  our 
congre.ssional  mandate  concerning 
exemptions,  the  A'PflA/ asked  the  parties 
lo  comment  on  the  appropriate  method 
for  establishing  exemptions  from 
regulatory  fees.  Our  goal  is  to  minimize 
the  burden  on  applicants  and  licensees 
seeking  exemption  from  the  regulatory 
fees.  See  NPRM  at  n  13,  16.  and  21. 
The  conmienters  supported  our  efforts 
and  urged  reporting  and  exemption 
certifications  de.signed  to  minimize  their 
paperwork  burdens. 

24.  Forest  Industries 
Telecommunications  (FIT)  proposed 
that  the  Commission  allow  nonprofit 
entities  to  establish  their  e.xempt  status 
by  submitting  a  Determination  Letter 
issued  by  the  Internal  Revenue  Service 
(IRS)  stating  that  the  applicant  has 
qualified  for  tax  exempt  status  under 
Section  501  of  the  Internal  Revenue  Act. 
The  Utilities Tolrrommunications 
Council  (UTC)  urges  that  we  reduce  the 
burden  on  entities  seeking  to  obtain  a 
nonprofit  exemption  by  requiring  only 
that  they  file  their  employer 
identification  numbers  (EINs).  UCC 
asserts  that  EINs  are  sufficient  to  permit 
verification  of  an  entity's  nonprofit 
status.  The  National  Telephone 
Cooperative  Association  (NTCA)  urges 
that  we  also  exempt  entities  that  have 
applied  for  IRS  Determination  Letters  so 
that  IRS  administrative  delays  do  not 
result  in  the  denial  of  exemption  from 
the  regulatory  fee  requirement.  NTCA 
requests  that  our  determination  of 
nonprofit  status  remain  effective  until  a 


' '  Moreover,  we  will  not  ass»>ss  a  rrgiiialory  fee 
upon  Emergency  Broadcast  Senice  (hBS)  licenses 
for  auxiliary  serv  ice  facilities  that  u.ic  government- 
provided  equipment  because  these  stations  are 
dedicated  for  EBS  and  are  u.sed  solely  for  public 
safety  purpo.ses. 


change  in  such  status  is  determined  by 
the  IRS. 

25.  PRTC  urges  us  to  rely  upon 
existing  exemptions  from  application 
fee  payments  held  by  governmental 
entities  rather  than  require  these  entities 
to  provide  additional  certifications  to  "■ 
obtain  exemptions  from  the  regulatory 
fee  requirement.  Similarly,  UCC 
contends  that  no  additional  certification 
of  exempt  status  should  be  required 
from  governmental  applicants  in  the 
Private  Radio  services  since 
applications  for  these  ser\'ices  require 
information  disclosing  their  exempt 
status. 

26.  We  agree  with  PRTC  and  UCC  that 
we  can  rely  on  the  data  in  private  radio 
service  applications  and  in  the 
Commission's  files  to  determine  a 
regulatee's  e.\empf  status.  Further, 
licensees  and  other  regulatees  for  whom 
we  have  such  data  will  not  be  required 
to  file  documentation  to  support  their 
exempt  status.  If,  after  reviewing  the 
information  already  on  file,  we  are 
unable  to  determine  a  regulatee's 
exempt  status  we  will  issue  a  request 
that  an  applicant  or  licensee  further 
document  its  claim  of  exempt  status. 
With  respect  to  amateur, 
noncommercial  educational  broadcast 
stations  and  public  safety  licensees,  we 
danot  anticipate  any  problem  in 
establishing  their  eli^rbiliiy  for  exempt 
status  because  their  e.xempt  status  is 
based  on  the  nature  of  their  licenses. 

27.  When  our  records  contain  no 
evidence  of  a  governmental  entity's 
exempt  status,  we  will  accept  a 
certification  of  its  governmental  status. 
Nonprofit  licensees  may  submit  section 
501  Determination  Letters.  Because 
these  documents  are  readily  available  in 
the  files  of  nonprofit  entities,  we  decline 
at  this  time  to  establish  a  mechanism  to 
verify  nonprofit  status  through  EINs.  We 
will  also  require  that  an  entity  with  a 
pending  request  for  an  IRS 
Determination  Letter  submit  a 
regulatory  fee  because  the  IRS  may  deny 
the  request  for  tax  exempt  status. 
However,  we  will  refund  the  fee  for  the 
period  covered  by  a  subsequently  issued 
Determination  Letter. '^ 

28.  We  caution  that  we  expect 
regulatees  to  act  in  good  faith.  In  any 
instance  in  which  payment  is  overdue, 
and  the  licensee  or  permittee  cannot 
establish  its  entitlement  to  an 


'■'To  obtain  a  refund  a  regulalec  .tiusI 
demonstrate  that  the  period  covered  by  the 
Determination  Letter's  finding  of  tax  exempt  stntas 
includes  the  date  that  we  established  for  the 
calculation  of  its  fee  in  the  fiscal  year  for  which  the 
refund  is  requested.  Further,  an  entity  will  be 
subject  to  a  regulatory  fee  for  the  fiscal  year  that  the 
IRS  terminates  its  tax  exempt  .stnfjs  if  the 
termination  is  made  pi  ior  In  the  date  for  r„!(  ulatipg 
its  fees. 


exemption,  we  will  assess  a  25  percent 
penalty  for  late  payment  as  authorized 
by  Congress. 

C.  Waivers,  Reductions  and  Defermruls 

29.  Section  9(d)  provides  that  "(tlhe 
Commission  may  waive,  reduce,  or 
defer  payment  of  a  fee  in  any  specific 
instance  for  good  cause  shown,  whr,-" 
such  action  would  promote  the  public 
interest."  47  U.S.C.  159(d).  Section  9(d) 
is  similar  to.  if  not  identical  with 
section  8(d)(2)  of  the  Act  related  to 
waivers  and  deferments  of  application 
fees.  47  U.S.C.  158(d)(2).  Pursuit  to 
section  8(d)(2),  we  have  permitted 
waivers  only  on  a  case-by-case  basis 
following  a  demonstration  that  the 
public  interest  clearly  overrides  the 
private  interest  of  the  lequester.  Thus, 
in  our  NPRM,  we  proposed  to  restrict 
similarly  waivers  to  encompass  only 
those  requests  unambiguously 
articulating  "extraordinary  and 
compelling  circumstances  "  outweighing 
the  public  interest  in  recouping  the  cost 
of  the  Commission's  regulatory  ser\ices 
from  a  particular  regulatee. 

30.  For  those  entities  required  to  file 
regulatory  fees  with  their  applications, 
such  as  licens(>es  in  the  private  radio 
ser\  ice,  we  proposed  procedures  for 
filing  waiver,  deferral  and  reduction 
requests  similar  to  those  we  have 
fashioned  for  application  fre  waiver 
requests.  See  47  CFR  1.111 5(e).  Persons 
seeking  waiver  or  reduction  of  a 
regulatory  fee  would  subm.it  the 
required  fees  and  forms  along  with  their 
requests  for  w  aiver  or  reduction.  We 
noted  that  this  procedure  assures 
efficient  collection  of  necessary  fees  nnd 
avoids  the  possible  imposition  of  a  Lite 
fee  in  the  event  that  the  licensee's 
request  for  waiver  or  reduction  is 
iienied.  In  the  case  of  standard 
regulatory  fees,  we  further  proposed  that 
the  required  fee  accompany  any  request 
for  waiver  or  reduction.  In  either  case, 
we  proposed  to  return  or  modify  the 
tendered  fee  upon  grant  of  the  waiver  or 
reduction  request.  Finally,  we  proposed 
that  a  request  for  deferred  payment  of 
the  required  fee  should  be  submitted  hO 
days  in  advance  of  the  date  established 
for  the  payment  of  the  fee  in  order  to 
permit  review  and  action  prior  to  the 
fee's  due  date. 

31.  Several  state  broadcasting 
associations  (.State  Broadcasters)  in  I'-eir 
joint  comments,  suggest  that  the  public 
interest  would  be  served  by  granting 
permanent  or  temporary  waivers  or 
reduction  or  deferment  of  fees  to  Mass 
Media  licensees  who  can  demonstrate 
that  payment  of  the  fees  would  impair 
their  service  to  the  public.  The  State 
Broadcasters  contend  that  our  authoi  i'y 
to  waive,  reduce  or  defer  fee  paymciv.s 
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in  such  cases  is  clear  if  a 
made  that  payment  of  the 
result  in  degradation  of 
public,  citing  NBC  v.  Uni 
U.S.  190  (1943);  FCC  V. 
Radio  Station.  309  U.S.  47( 
order  to  demonstrate  finar 
the  State  Broadc:asters  urge 
allowed  to  submit  any  rele 
evidence,  including  tax 
unaudited  balance  sheets 
financial  statements.  Furth 
Broadcasters  argue  that  the 
be  automatically  waived  if 
Media  licensee  is  in  bankri 
receivership  or  trusteeship 
status  is  a  clear  signal  of  fir 
hardship. 

32.  The  Broadcasters,  joi 
National  Association  of  B 
(NAB),  contend  further  iha 
requirement  to  file  the 
payment  with  a  request  for 
irrational  where  the  basis 
request  is  the  financial  han 
licensee.  Further,  the  NAB 
will  be  impossible  to  disp 
requests  before  the  fee  pay 
for  FY  1 994  because  of  the 
between  the  completion  o 
proceeding  and  the  date  foi 
of  fees.  Moreover,  the  NAB 
Congress  contemplated  tha 
be  situations  where  the  fin 
imposed  by  the  fee 
be  so  onerous  that  paymeni 
waived.  According  to  the 
Congress'  purpose  in  provi 
waiver,  reduction  or  defen: 
have  any  practical  effect 
NAB.  we  should  not  requi 
requesting  waivers  for  fmai 
hardship  to  suffer  addition 
burden  that  they  cannot  a 

33.  We  are  not  persuadec 
should  modify  our  proposa 
require  the  filing  of  the  re; 
with  each  waiver  or  reduc 
Rather,  we  continue  to  beli 
current  procedure  will  hel| 
efficient  collections. 

34.  Nevertheless,  we 
there  may  be  exceptional 
which  requiring  payment 
regulatory  fee  along  with  a 
reduction  request  could 
reduction  of  service  to  a 
other  financial  hardship  to 
or  other  regulatee.  In  those 
the  licensee  should  submit 
with  its  waiver  request,  a 
defer  payment  until  the  w 
is  resolved.  In  order  to  red 
burden  on  regulatees.  we 
petitions  for  waiver,  red 
rioferment  so  long  as  they 
Liter  than  by  the  date 
The  filing  of  the 
toll  'he  requirement  to  pay 
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regulatory  fee  until  disposition  of  the 
deferment  request." 

35.  Petitioners  seeking  a  waiver, 
deferral  or  reduction  of  a  regulatory  fee 
based  upon  financial  hardship  may 
submit  any  relevant  information  in 
support  of  their  request.  We  will  review 
the  supporting  documents  and  base  our 
ruling  upon  tiie  information  submitted 
and  any  additional  information 
available  in  our  records.  If  a  petitioner 
presents  a  compelling  case  of  financial 
hardship,  no  payment  of  the  regulatory 
fee  will  be  due.  If  the  supporting 
materials  do  not  present  sufficient 
evidence  of  hardship,  we  will  deny  the 
petition.  If  the  fee  has  not  already  been 
submitted,  the  petitioner  will  then  have 
30  days  to  file  its  regulatory  fee  in  order 
to  avoid  the  assessment  of  penahy 
charges  and  the  invocation  of  any  other 
available  remedy.  The  filing  of  a 
petition  for  reconsideration  will  not  toll 
this  30-day  period. 

D.  Proced ares  for  Payment 

1.  Categories  of  Payors 

36.  Pursuant  to  section  9(0,  we 
proposed  to  establish  three  classes  of 
regulatory  fee  payments,  standard,  small 
and  large,  based  upon  the  size  of  the 
payment  required  by  the  Schedule.  The 
time  for  submitting  the  fee  would  be  . 
determined  by  tlie  class  of  fee  payment 
Persons  making  "large"  fee  payments 
for  Fiscal  Year  1994  would  be  eligible 
to  complete  their  fee  payment  in  two 
installments.  Moreover,  we  stated  that 
consideration  would  be  given  to 
allowing  four  installment  payments  for 
Fiscal  Year  1995  and  thereafter.  We 
proposed,  however,  that  small  fee 
payments  be  remitted  when  an 
application  for  a  license  of  a  facility 
subject  to  the  fee  is  filed  and  the 
payment  amount  is  the  fee  due  for  the 
entire  term  of  the  license  or  odier 
authorization.  We  proposed  that 
regulatees  subject  to  a  standard  fee  are 
to  submit  the  fee  in  a  single,  annual 
payment.  The  specific  date  for  the 
payment  of  a  standard  fee  would  be 
announced  by  public  notice  and 
published  in  the  Federal  Register  well 
before  the  payment's  due  date.^'' 


1 '  Vve  deny  NABtR'i.  requesl  that  we  modity  th« 
fee  thai  C^ongress  required  for  filing  a  petition  for 
waiver  of  a  private  radio  service  rule.  Section  8  of 
the  Communications  Act  empowers  us  only  to 
adjust  fees  for  applications  and  other  filings  based 
upon  changes  in  the  Consumer  Price  Index. 

'■•CiTE  has  urged  that  we  allow  licensees  that 
transfer  or  a.ssi^n  licenses  during  FY  1994  to  pro- 
rale  their  fe?  payments  for  the  subiect  licen.ses  on  " 
the  basis  of  the  amount  of  time  the  license  was  held 
by  each  party.  The  law  authorizing  section  9  was 
enacted  in  August  1913  and  we  believe  that  the 
iiegoliiition  between  the  parties  to  a  transfer  or 
assignment  that  nrrurred  this  fiscal  year  would 
ordinarily  have  incliidcd  t^onsidrration  of  expfensfs 


37.  Brown  and  Schwaninger  (B&S) 
states  that  Congress  intended  to 
establish  only  two.  not  three,  categories 
of  regulatory  fees — large  fees  and  small 
fees — because  section  9(f)  enumerates 
only  two  such  categories  of  fee 
payments.  B&S  contends  that  Congress 
would  have  included  in  section  9 
explicit  authority  to  establish  a  third 
category-  if  it  had  intended  to  provide 
such  authority.  In  the  absence  of  any 
language  in  section  9  indicative  of  a 
third  category,  B&S  contend  that  we  are 
precluded  from  adopting  a  standard  fee 
category  and  collecting  standard  fees. 
Instead,  B&S  reasons  that  our  authority 
under  section  9  is  limited  to 
determining  that  a  particular  fee  is 
either  large,  and  establishing  an 
installment  plan,  or  the  fee  is  small  and 
collecting  it  in  advance  for  a  number  of 
years  not  to  exceed  the  term  of  the 
license. 

38.  We  reject  B&S's  interpretation  of 
section  9(f)-  In  section  9(a),  the  general 
authority  provision.  Congress  broadly 
empowered  us  "to  assess  and  collect 
regulatory  fees.  .  .  ."  Subsection  9(0 
requires  only  that  our  rules  include 
specific  provisions  providing  for 
ad\ance  payments  in  the  case  of  small 
fees  and  installment  payments  for  larger 
ones.  Nothing  in  that  section,  or  in 
logic,  compels  a  conclusion  that  every 
fee  must  necessarily  fall  within  a 
categorv'  of  either  "large"  or  "small." 
Soction  9(0  is  simply  silent  regarding 
any  other  substantive  aspect  of  our  lee 
collection  system,  including  whether 
other  categories  of  fee  payments  may  he. 
established.  Moreover,  our  conclusion 
that  som,e  regulatees  are  subject  to 
paym.ent  of  neither  large  nor  small  fees 
and.  consequently,  are  only  subject  to  a 
single  armual  regulatory  "standard"  fee 
payment,  in  no  way  conflicts  with 
Congress'  directive  to  include  specific 
consideration  of  those  payors  of  large 
and  small  fees.  Therefore,  we  adopt  our 
proposal  to  establish  three  categories  of 
regulatory  foes. 

2.  Installment  Payments 

39.  In  the  NPRM,  we  proposed  that 
some  fees  would  be  classified  as  '"large" 
fees  and,  therefore,  eligible  for  payment 
by  installment.  For  FY  1994,  we 
identified  the  following  fee  amounts  in 
the  specified  categories  as  eligible  for 
payment  on  the  installment  plan. 


Regulatory  fee  category 


VHF  and  UHF  Commer- 
cial Television  Station. 
Cable  Television  System 


Large  fee 


AtX)ve  512,000. 
Atwve  518,500. 


related  to  the  payment  of  regulatory  fees.  The  party 
holding  the  license  on  the  date  the  fees  are  dve  will 
lie  the  party  responsible  for  its  payment. 
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Regulatory  fee  category 

Large  fee 

Inter-Exchange  Carrier  .... 
Local  Exchange  Carrier  ... 

Above  5500,000. 
Above  5700,000. 

40.  Several  parties  urge  that  uc 
expand  significantly  our  proposed 
installment  payment  eligibility 
standards.  GTE  and  Sprint  request  that 
we  establish  an  installment  fee 
benchmark  of  $250,000  for  all  classes  of 
services  that  are  not  allowed  to  make 
installment  payments  under  our 
proposal.  The  Broadcasting  Association 
argues  that  all  mass  media  licensees 
should  be  eligible  for  in.stallment 
payments  and  the  New  Jersey 
Broadcasting  Association  (New  Jersey 
Association)  argues  that  all  radio 
broadcasting  licensees,  or  in  the 
alternative,  licensees  encountering 
financial  hardship  should  be  permitted 
to  make  installment  payments.  GE 
American  Communications,  Inc. 
contends  that  licensees  of  satellite  space 
stations  should  be  afforded  installment 
payment  eligibility. 

41.  For  FY  1994,  we  intend  to  permit 
installment  payments  by  a  reasonable 
number  of  regulatees  whose  fees  greatly 
exceed  the  average  fee  in  a  particular 
service  category.  Through  this  means  we 
can  ensure  that  we  are  able  to  structure 

a  fee  collection  system  that  can  be  fairly 
and  efficiently  administered,  given  our 
available  resources  and  our  relative 
inexperience  with  the  regulatory  fee 
program  and  its  installment 
component.'^ 

42.  Since  little  time  is  left  in  which 
to  collect  fees  for  FY  1994,  the  practical 
impact  of  permitting  licensees  to  make 
installment  payments  this  year  should 
be  minimal  in  any  event.  In  these 
circumstances,  we  thus  find  it  both  fair 
and  prudent  to  decline  to  expand 
significantly  installment  payment 
eligibility  for  FY  1994.  Also,  we  decline 
to  permit  installment  payments  for  radio 
licensees,  since  no  fee  greater  than 
S900.00  is  imposed  on  these  licensees. 

43.  As  we  gain  experience  with  the 
regulatory  fee  program  and,  in 
particular,  with  its  installment  payment 
component,  we  will  consider  increasing 
eligibility  to  make  installment 
payments.  Therefore,  with  a  limited 
e.xception,  we  will  adopt  our  proposed 
in.sfallment  fee  standards.  As  discussed 
above,  if  a  Hcensee  concludes  that 
payment  of  a  fee  in  its  entirety  would 
constitute  a  financial  hardship  or  if  it 
cannot  otherwise  submit  a  full  payment, 
the  licensee  may  submit  a  partial 


>'■  De.;ause  our  '.w  colleuion  progrjin  is  i;oI  yel 
capable  of  accounting  for  installmt-nl  pavne  nls 
aggregatec'  on  other  than  a  single  scn;ice  basis, 
regulatees  must  ,i.iv  thi-ir  fio  prfMnt-.ts  on  .\  sprvii:o 
by  servitc  ba.SiS. 


payment  of  the  fee  with  a  petition  to 
defer  payment  of  the  remaining  portion 
of  the  fee.  Interested  parties  may  rr^new 
their  arguments  for  increased 
installment  opportunities  in  their 
comments  concerning  the  assessment 
and  collection  of  regulatory  fees  for 
1995. 

44.  Notwithstanding  our  decision  nut 
to  expand  significantly  installment 
payment  eligibility  this  year,  we  have 
decided  to  permit  space  station  and 
system  licensees  to  submit  their  fees  in 
installments.  These  licensees  are 
relatively  few  in  number,  and  the 
uniform  fee  sfructme  for  this  service 
does  not  lend  itself  to  the  mechanism 
we  used  to  establish  installment 
payments  in  categories  of  services  with 
progressive  fee  structures.  Thus,  we  will 
permit  licensees  of  geosynchronous 
satellite  space  stations  and  low  earth 
orbit  satellite  systems  to  file  their  fee 
payments  in  installments. 

45.  As  proposed,  regulatees  qualifying 
for  installment  payments  for  FY  1994 
may  make  their  fee  payments  in  two 
separate  and  equally  divided  payments 
with  the  first  payment  due  on  the  date 
set  for  paying  standard  annual  fees.  The 
date  for  each  installment  will  be 
announced  by  Public  Notice  and  m  the 
Federal  Register.  For  future  fiscal  years, 
we  plan  to  permit  four  installment's 
annually.  We  have  decided  not  to 
impose  an  administrative  fee  with  each 
installment  payment.  However,  any  late 
filed  installment  payment  will  be 
subject  to  a  25  percent  late  fee  and  the 
payment  of  interest  for  the  delinquent 
amount.  Further,  any  regulafee  paving 
its  fees  by  installment  will 
automatically  lose  its  eligibility  to  pay 
by  instalhnenf  s  if  it  fails  to  make  any  of 
its  payments  in  a  timely  fashion. 

3.  Advance  Payments 

46.  FIT  and  UTC  support  our  proposal 
to  require  that  regulatory  fee  payments 
in  the  Private  Radio  services  be  made  in 
advance.  \Vc  will  require  that  full 
payment  for  Private  Radio  service 
regulatory  fees  due  over  the  entire  term 
of  the  authorization  be  submitted  at  the 
time  an  applicant  in  the  Private  Radio 
service  submits  its  new,  renewal  or 
reinstatement  application."-  For 
example,  regulatees  in  the  private, 
shared  use  services  would  submit  a  one 
time  regulatory  fee  of  $35.00  per  license 
to  cover  the  entire  five-year  term  of  their 
license  or  autho.nzation.  Moreover  until 
expiration  of  that  authorization,  we  will 
not  subject  regulatees  submitting 
advance  fee  payments  to  submit  arnlher 


(supplementary)  fee  payment  for  the 
same  authorization  until  expiration  of 
that  authorization,  notwithstanding  any 
subsequent  increase  in  the  applicable  ' 
annual  fee.  In  instances  in  which  a 
license  is  transferred  to  another  service 
and.  therefore,  becomes  subject  to  a 
different  annual  fee.  as  in  the  case  of 
Private  Radio  licensees  as  they  beconi.' 
Commercial  Mobile  Radio  Service 
licensees,  we  have  generally  decided  lo 
apply  any  advance  payment  to  the  new 
annual  fee  requirement  resulting  from 
that  reclassification.  Thus,  the  licensee 
would  become  subject  to  payment  of  the 
difference  between  its  initial  fee 
payment  and  the  amount  required  und«-r 
the  foe  schedule  for  its  new  service. 

47.  For  FY  1994,  no  Mass  Media  or 
Common  Carrier  regulatory  fees  will  1«- 
subject  to  collection  as  small  fees. 
However,  in  future  years,  we  may 
decide  to  collect  advance  payments  i.l 
fees  in  these  services  in  the  event  lii.d 
we  conclude  that  the  fee  required  is 
small  and  oui  experience  shows  that  l 
is  inefficient  to  collect  the  fee  on  an 
annual  basis. 

4.  Timing  of  Payment 

48.  As  noted,  the  date  for  payment  of 
standard  fees  will  be  announced  by 
public  notice  and  published  in  the 
Federal  Register.  For  lir  -psees, 
permittees  ajid  holders  of  other 
authorizations  in  the  Common  Carr.i  r. 
Mass  Media  and  Cable  Services  whose 
fees  are  not  based  on  a  subscriber,  line 
or  circiut  count,  fees  should  be 
submitted  for  any  authorization  held  «s 
of  Of.tober  1,  1993.  We  have  selected 
October  1  as  the  date  for  calculating 
these  fees  since  October  1  is  the  first  day 
of  the  fiscal  year  and.  therefore,  current 
licensees  subject  to  the  fees  would  have 
benefited  from  out  regulatory  acti\  iiii  s 
since  the  beginning  of  the  period 
covered  by  their  payment." 

49.  In  the  case  of  regulatees  whose  f.-e 
priynients  are  based  upon  a  subscribf-r. 
line  or  circuit  count,  we  have  decided 
that  the  number  of  a  regulatee's 
subscribers,  lines  orcirtuits  on 
D»;cember  31.  1993  will  be  used  to 
calculate  the  fee.  We  have  selected  th(« 
last  date  of  the  calendar  year  because 
many  of  these  entities  file  reports  with 
us  as  of  that  date.  Others  calculate  ihi  r 
subscriber  numbers  as  of  the  last  day  'd 
the  calendar  year  for  internal  purposf  s. 
Therefore,  calt  ulation  of  the  subscriber 
fee  as  of  that  date  will  facilitate  both  on 
entity's  compiifation  of  its  fee  paymi  :ii 


"•Rpgaldlory  fee  pssmenfs  t;  bn.ittnj  with 
rtpplirs'ions  that  are  subsequently  dismis.'jci  or 
(Icr.iRd  wiil  be  returned  upon  rr-quf*!. 


■'In  light  o/lhi-,  decision,  the  romments  (;v 
OrbiM)  ComjTiunicwilions  Corporation,  GE  Aii.' : 
f  oi,.n,.,i!;i.£lioi;s.  liiL.  and  Starsys  Global 
Pu^i:ioI)ing,  Inc.  i 'j::t,erning  epp.-opriate  |w\i.  •  : 
for  satellites  th.j|  L«<:ame  operational  after 
f  c).-^::7jeni*n!cnl  of  the  lis'  .1)  \  ear  are  moot. 
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and  our  verification  that  th 
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systems  should  calculate  tl 
regulator)'  fees  using  the  su 
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for  the  1993  Annual  Report 
Television  Systems  {FCC 
submission.  Accorflingly,  tl 
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on  December  31,  1993.  but 
typical  day  in  the  last  full 
December  1993."  [See  FCC 
Instructions  at  page  1).  Fin. 
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filed  following  the  effective 
these  rules. 

5.  Method  and  Location  of  I  aymeat 
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50.  We  proposed  to  adopt 
th(>  same  methods  of  payn 
regulatory  fees  as  we  establ 
application  fees.  See  47  CFF 
In  addition,  we  proposed  to 
process  to  permit  the  electn 
fee  payments,  initially  on  ar 
experimental  basis.  Further 
proposed  to  pem;it  paymen 
credit  card  (VISA  and 
some  circumstances  subject 
requirement  thui,  when  a 
payment  is  made,  the  entire 
must  be  made  in  a  single 
transaction. 

51.  Several  parties  have 
clarification  of  our 
multiple  fee  payments  by 
licensees.^"  Other  parties 
proposals  concerning  pay 
particularly  oult  decision  to 
credit  cards  and  electronic 

.t2.  We  have  designed  FCC 
(Remittance  Advice)  and  15 
(Continuation  sheet)  to  rep! 
155.  We  are  satisfied  that  th 
our  rules,  provide  sufficient 
of  our  requirements  concern 
fee  payments.  These  forms  a 
submitted  with  any  regulato 
payment  in  the  mass  media, 
carrier  and  cable  services.  P; 
Private  Radio  services  makir 
regulatorj-  fee  payment,  ot 
electronic  means  or  credit 
required  to  file  a  Form  159  e 
their  accompanying  appli 
provides  the  information  ne 
accomplish  the  payment. 

G.  Multiple  Payments 
53.  Generally,  we  will  perdiit 
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radio  services,  to  make  multiple  section 
9  regulatory  (and  section  8  application) 
fee  payments  within  the  same  lockbox, 
including,  where  applicable,  installment 
payments.  Under  this  procedure,  a 
single  payment  form  and  a  single 
instrument  of  payment  may  be  used  to 
cover  multiple  regulatory  fee 
payments. 2"  A  multiple  regulatory  fee 
payment  also  may  cover  payments  by 
more  than  a  single  regulatee.  Regulatees 
making  combined  payments  of 
regulatory  fees  and  application  fees 
within  the  same  lockbox  for  the  Private 
Radio  services  may  make  payment  with 
a  single  payment  instrument  and  are  to 
submit  with  the  multiple  payment  a 
Form  159  and.  if  needed,  a  Form  159- 
C.  Also,  any  regulatee  making  pa^Tnent 
by  credit  card,  including  licensees  in 
the  private  radio  services,  must  submit 
a  Form  159.  See  the  specific  instructions 
concerning  the  use  of  Forms  159  and 
159-C.  A  copy  of  the  forms  and 
instructions  may  be  obtained  from  the 
Federal  Communications  Commission. 
Forms  Distribution  Center,  2803  52d 
Avenue.  Hyattsville,  MD  20781. 

54.  Each  regulatee  will  remain  solely 
responsible  for  assuring  that  its 
applications  and  authorizations  are 
properly  accounted  for  and  listed,  and 
for  submitting  the  full,  cumulative 
payment  covering  each  of  its  licenses 
and  authorizations. 2'  As  described 
below,  payment  deficiencies  could  lead 
to  penahy  charges,  dismissal  of 
applications  and  revocation  of 
authorizations. 

55.  As  proposed  in  our  NPRM.  we  are 
establishing  a  single  lockbox  at  our 
lockbox  bank  for  the  receipt  of  mass 
media,  common  carrier  and  cable 
regulatory  fees.  The  single  lockbox  will 
accept  Mass  Media,  Common  Carrier 
and  Cable  Services  regulatory  fee 
payments,  and  will  enable  regulatees  to 
submit  fee  payments  for  these  services 
to  the  same  lockbox  and  to  combine 
their  fee  payments  for  these  service 
categories.  However.  Private  Radio  fees 
will  not  be  accepted  at  this  lockbox  and. 
instead,  should  be  submitted  to  the 
lockbox  designated  for  application  fees 
covering  the  category  of  license  or 
authorization  for  which  the  payment  is 
made.  See  sections  1.1152  through 
1.1155  fortlie  address,  including 
lockbox  number  regai'ding  payment  of 
regulatory  fees  for  the  specific  categories 
of  service. 


'"  Payors  of  regulatory  fees  for  vanity  call  signs 
must  submit  a  Form  159  with  their  applications. 

2'  Payment  of  a  regulatory  fee  may  be  made  by  a 
third  party,  as  NABER  and  NECA  request.  However. 
tt;e  entity  subject  to  the  requirement  to  pay  the  fee 
will  remain  responsible  for  ensuring  correct  and 
ti.mcly  payment. 


7.  Electronic  Payments 

56.  We  have  decided  to  proceed 
cautiously  with  our  implementation  of 
electronic  fee  payments.  We  require  that 
regulatees  intending  to  make  fee 
payments  electronically  submit  a 
written  request  to  the  Managing  Director 
and  obtain  his  written  authorization  or 
that  of  his  designee  prior  to  making 

.^  their  initial  electronic  payment.-^ 
Following  authorization  by  the  Office  of 
the  Managing  Director,  a  payor  may 
either  instruct  its  bank  to  make  payment 
of  a  regulatory  fee  directly  to  our 
lockbox  bank  or  authorize  us  to  direct 
our  lockbox  bank  to  withdraw  funds 
directly  from  the  payor's  bank  account. 
It  is  the  responsibiUty  of  the  entity 
subject  to  the  regulatory  fee  payment  to 
assure  compliance  with  our  electronic 
payment  procediores.  We  will  armounce 
specific  procedures  for  electronic 
payment  by  public  notice.  Failure  to 
comply  with  these  procedures  will 
result  in  the  return  of  the  fee  payment 
and  a  penalty  of  25  percent  if  the 
subsequent  refiling  of  the  payment  is 
late.  Any  late  payment  resulting  from  a 
failure  to  comply  with  our  electronic  fee 
payment  procedures  will  also  subject 
the  payor  to  the  penalties  set  forth  in 
§1.1163  of  the  rules. 

57.  Credit  card  payments  may  be 
made  only  with  Mastercard  and  Visa 
since  at  this  time  these  are  the  only 
credit  cards  authorized  for  payments  fo 
the  United  States  Treasury.  Credit  card 
payments  must  be  accompanied  by  a 
Form  159.  Failure  to  accurately  enter  an 
authorized  signature  and  the  credit  card 
name,  number  and  date  of  expiration  in 
bloc;ks  22  and  23  of  Form  159  will  result 
in  the  return  of  the  credit  card  payment 
and  any  associated  filing. 

E.  Enforcement 

58.  As  provided  in  section  9(c)  of  the 
Act.  we  proposed  to  enforce  payment  of 
regulatory  fees  by:  (1)  Assessing 
monetary  penalties  for  late  payment.  (2) 
dismissal  of  applications  and.  (3)  in 
egregious  cases,  revocation  of  existing 
hcenses  and  authorizations.  47  U.S.C. 
159(c).  In  addition,  we  proposed  to 
pursue  delinquent  regulatees  under  the 
Debt  Collection  Act,  31  U.S.C.  371 1  et 
seq..  and  related  statutory  provisions. 


'=  NYNEX  has  suggested  that  responsibility  for 
recommending  rules  and  procedures  relating  to  the 
electronic  payment  of  regulatory  fees  by  common 
carriers  be  given  to  the  proposed  advisory 
committee  that  would  be  established  to  assist  the 
Common  Ca.-rier  Bureau  in  the  development  and 
implementation  of  an  electronic  filing  svstem.  See 
Public  Notice.  9  FCC  Red  1293  (1994).  Since  our 
system  for  the  electronic  payment  of  fees  will  soon 
be  ope.'etional.  we  decline  to  combine  these  tasks 
into  a  single  p.-oject.  However,  the  Commission  staff 
involved  in  these  undertakings  will  closely 
coordinate  their  at  livities. 
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1.  Penalties  for  Late  Payment 

59.  Any  regulatee  that  fails  timely  to 
pay  its  regulatory  fee  or  make  an 
instalhnent  payment  shall  be  assessed  a 
25  percent  penalty.  See  47  U.S.C. 
159(c)(1).  A  regulatory  fee  is  untimely 
paid  when  it  is  not  received  at  the 
lockbox  bank  by  the  date  we  establish 
for  payment."  A  fee  payment  is  also 
considered  late  filed  if  an  instrument  of 
payment  is  not  collectible.  A  25  percent 
penalty  will  be  assessed  against  any 
outstanding  amount  due  on  a  fee, 
including  any  amount  past  due  on  an 
installment  payment. 

2.  Dismissal  of  Application 

60.  We  will  dismiss  any  application, 
group  of  applications  or  other  filings  in 
the  private  radio  services  when  a 
regulatee  fails  timely  to  submit  any 
regulatory  fee  or  associated  penalty.  47 
U.S.C.  159(c)(2).  A  fee  payment  will  be 
considered  to  be  late  filed  if  a  timely 
filed  instrument  of  payment  is 
uncollectible  and  the  deficiency  is  not 
the  result  of  bank  error. 24  Thus,  an 
application  required  to  be  submitted 
with  a  regulatory  fee  will  be  returned 
without  action  if  the  fee  is  not  filed  with 
the  application.  Moreover,  if  the 
returned  appUcation  is  mutually 
exclusive  and  must  be  filed  by  a  date 
certain  (or  is  required  to  be  filed  by  a 
date  certain  for  any  other  reason),  the 
application  will  be  dismissed  as 
untimely  if  resubmitted  subsequent  to 
the  filing  deadline.^s 

3.  Revocation 

61.  Section  9(c)(3)  provides  the 
Commission  with  authority  to  revoke  an 
existing  license  or  other  authorization 
for  nonpayment  of  a  regulatory  fee.  47 
U.S.C.  159(c)(3).  We  proposed  to  reserve 
our  revocation  remedy  for  egregious 
cases  of  nonpayment.  Section  (9)(c)(3) 
does  not  require  a  finding  of  "willful  or 
repeated"  failure  to  make  payment 


'"  The  NAB  and  the  Society  of  Broadcast 
Engineers  have  proposed  that  we  consider  a 
regulatory  fee  payment  to  be  timely  submitted  if  the 
payment  is  posUnarked-by  the  date  it  is  due.  At 
least  for  FY  1994.  we  have  decided  to  continue  our 
practice  of  requiring  fee  submissions  to  be  received 
by  the  date  due.  We  believe  retention  of  this 
practice  for  regulatory  fee  payments  for  KY  1994  is 
necessary  to  enable  us  to  process  these  payments 
efficiently. 

^*  As  noted  in  the  NNPRM.  we  will  not  accept 
instruments  of  payment  other  than  cashier's  checks 
for  payors  who  are  notified  that  payment  will  not 
be  accepted  by  other  payment  methods.  Of  course, 
while  we  discourage  the  use  of  cash  for  the 
payment  of  fees  generally,  payment  by  cash  is 
permissible.  See  31  U.S.C.  5193.  We  will  not  be 
responsible  for  cash  lost  or  stolen  in  the  process  of 
delivery  to  our  lockbox  bank. 

"  In  any  case  in  which  a  fee  payor  believes  that 
a  monetary  or  other  penalty  has  been  wrongfully 
imposed,  the  fee  payor  may  file  a  petition 
requesting  that  the  penalty  be  set  .isidn. 


before  a  license  or  authorization  may  be 
revoked.  Further,  the  section  affords  the 
right  to  a  hearing  only  if  a  regulatee 's 
response  to  our  notice  of  revocation 
presents  a  "substantial  and  material 
question  of  fact." 

62.  Consistent  with  the  statutory 
framework  for  revocation,  any 
revocation  hearing  will  be  resolved  by 
written  evidence  only  and  the  burden  of 
proceeding  and  the  burden  of  proof  will 
be  on  the  respondent.  As  proposed,  we 
will  provide  a  period  of  60  days  for  a 
regulatee  to  respond  to  our  notice  of 
revocation  in  order  to  assure  that  the 
subject  regulatee  will  have  a  full 
opportunity  to  obtain  the  funds  needed 
to  make  payment  and  to  prepare  its 
case.  Further,  we  will  assess  the 
regulatee  for  the  costs  for  the  conduct  of 
any  revocation  proceeding  unless  the 
regulatee  "substantially"  prevails  at  the 
hearing.  47  U.S.C.  159(c)(3).  Finally, 
pursuant  to  section  9(c)(3).  an  order  of 
revocation  will  not  become  final  until 
the  respondent  regulatee  has  had  an 
opportunity  to  exhaust  its  rights  to 
judicial  review  under  section  402(b)(5) 
of  the  Act.  47  U.S.C  402(b)(5). 

63.  MCI  recognizes  that  we  should  use 
our  authority  to  revoke  licenses  and 
assess  penalties  as  tools  to  enforce 
payment  of  fees.  However,  MCI  urges 
that  we  restrict  their  use  to  cases  where 
a  Ucensee  "willfully"  has  acted  in  bad 
faith  in  not  paying  the  required  fee.  MCI 
states  that  this  is  particularly  important 
for  licensees  with  large  and  complex 
operations  in  services  where  ficensing 
information  currently  is  not  included  in 
our  records  since  licensees  with 
numerous  authorizations  may  have  no 
other  way  to  confirm  existing  licenses. 
In  these  instances,  according  to  MCI,  we 
should  attempt  to  resolve  nonpayment 
issues  informally  since  most  fee 
payment  disputes  should  be  quickly  and 
easily  resolved. 

64.  We  agree  with  MCI  that  our 
revocation  powers  should  not  be  lightly 
invoked.  We  stated  in  the  NPRM  that  we 
would  reserve  the  right  to  revoke 
licenses  held  by  a  delinquent  regulatee, 
but  that  we  did  not  foresee  the  need  for 
revocation,  except  in  egregious 
circumstances.  We  will  not  consider  a 
failed  payment  to  be  egregious  as  long 
as  the  regulatee  demonstrates  that  its 
deficiency  was  not  due  to  gross  neglect 
in  maintaining  its  records  or  in 
preparing  to  meet  its  obligation  to  make 
the  fee  payments.  However,  we  intend 
to  automatically  assess  delinquent 
payors  a  25  percent  penalty  for  late  or. 
missing  payments,  and  such 
assessments  will  be  strictly  enforced. 


4.  Debt  Collection  Act  Remedies 

65.  In  addition  to  those  specific 
remedies  for  nonpayment  or  untimely 
payment  of  regulatory  fees  provided  in 
section  9.  we  will  invoke  our  powers 
under  the  Debt  Collection  Act  against 
any  regulatee  failing  to  pay  a  regulatory 
fee.  See  31  U.S.C.  3711  et'seq.  We  will 
afford  a  regulatee  a  30-day  period  to 
respond  to  our  notice  of  delinquency 
before  invoking  the  procedures 
provided  in  the  Debt  Collection  Act. 
Moreover,  when  necessary,  we  will  refer 
outstanding  debts  of  delinquent 
regulatees  to  the  Internal  Revenue 
Service  for  offset.  See  31  U.S.C.  3720A. 
Included  in  the  recovery  of  any 
delinquent  fee  will  be  an  assessment  of 
interest  on  the  debt  due,  a  penalty  for 
nonpayment,  and  the  allowable  cost 
incurred  due  to  the  federal  government 
in  the  collection  process.  See  31  U.S.C 
3717. 

IV.  Regulatory  Fee  Categories 

66.  In  our  NPRM.  we  provided  an 
explanation  of  the  regulatory  fee 
categories  subject  to  the  payment  of  a 
fee  under  the  schedule  established  by 
Congress.  47  U.S.C.  159(g).  Where  a  ' 
regulatory  fee  category  required 
additional  interpretation  or  clarification, 
we  relied  on  the  legislative  history  of 
section  9  and  our  experience  in 
establishing  and  regulating  the  various 
services.  The  categories  and  amounts  set 
out  in  the  schedule  may.  by  the  next 
fiscal  year  and  in  subsequent  fiscal 
years,  be  amended,  adjusted,  or 
modified  to  reflect  changes  in  our 
appropriations,  costs  and  changes  in  the 
nature  of  our  regulated  services.  See  447 
U.S.C.  159(b)  (2).  (3). 

67.  Several  parties  have  submitted 
comments  regarding  the  regulatory  fee 
categories.  Generally,  the  comments 
addressed  issues  concerning  possible 
adjustment  of  the  required  fees,  the 
absence  of  certain  services  from  the  fee 
schedule,  and  definitions  of  terms 
important  to  payment  of  the  fees.  We 
address  these  comments  below.  In 
certain  instances,  we  have  clarified  our 
explanation  of  a  fee  category  based  upon 
the  comments  of  the  parties.  See 
Appendix  B. 

A.  Private  Radio  Services 

68.  The  two  basic  levels  of  statutory 
fees  allocated  for  Private  Radio  Servict^s, 
exclusive  use  and  shared  use  ser\'ices. 
were  established  on  the  premise  that 
those  licensees  who  generally  receive  a 
higher  quality  communications  channel, 
due  to  exclusive  or  lightly  shared 
frequency  assignments,  will  pay  a 
higher  fee  than  those  who  share 
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do  not  require  payment  o 
fee  since  the  expiration 
or  assigned  licenses  will 
new  license  term. 
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1.  E.xclusive  Use 


require  nent 
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69.  B&S  disputes  our  i 
the  fee  schedule's 
Private  Radio  Service  fees . 
B&S  contends  that  the 
services,"  as  it  appears  in 
of  Regulatory  Fees,  appl 
that  share  use  of  their 
with  others.  According  to 
MHz  Specialized  Mobile 
licensee  providing  service 
is  an  example  of  a  shared 
because  the  SMRs  custom 
the  same  base  station  faci 
argues  that  their  analysis 
with  47  CFR  90.179  and 
interpreting  that  provisior 
According  to  B&S,  it  foil 
"exclusive  use  services" 
of  licensed  facilities  that 
by  the  licensee.  An 
B&S  considers  an  exclusi 
is  a  licensee  in  the  Taxica 
service  that  operates  an  in 
communications  system 
MHz  band. 

70.  B&S  confuses  the 
shared  use  of  a  particular 
facility  with  that  of  sharec 
assignments.  Under  47 
licensee  or  group  of  li 
choose  to  share  base  stati 
a  non-profit  or  not-for-p 
contrast,  shared  channel 
require  licensees  to  be 
same  channel  for  the  same 
area,  and  it  is  this  latter 
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Schedule  of  regulator>'  fee 
addresses.  As  we  have  rec< 
explained  in  our  Notice  of  P, 
Rulemaking  in  PR  Docket  J 
the  private  land  mobile  radio 
licensed  below  470  MHz  ^ 
exclusive  use  of  their  chankiel 
assignments  in  a  particulai  geographic 
area,  and  must  accept  a  gre  ater  degree 


'*  As  noted,  for  FY  1994.  we  wil  not  impose  a 
regulatory  fee  upon  applicants  for  ifetime  restricted 
radiotelephone  permits  and  radio  iperator  licenses. 

-■'B  FCC  Red  8105,  paras  n-1 3   1992). 

2" The  220-222  MHz  band  is  the  sole  exception, 
where  we  have  created  exclusive  i|se  ch.Tnnels 
below  470  MHz. 
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of  co-channel  interference.^"  In  contrast, 
channel  assignments  above  470  MHz. 
including  the  SMR  ser\ice.  are  granted 
on  either  an  exclusive  basis,  with  no 
other  co-channel  use  authorized  in  a 
geographic  area,  or  are  licensed  on  an 
"earned  exclusivity"  basis,  where  co- 
channel  use  is  capped.  Thus,  licensees 
of  services  above  470  MHz  enjoy  a  lesser 
degree  of  interference  than  those  below 
470  MHz,  and,  accordingly,  are  required 
to  pay  the  higher  regulatory  fee.  To 
accept  B&S's  interpretation  would 
ignore  the  established  demarcation 
point  between  "shared"  and 
"exclusive"  channel  assignments  that 
470  MHz  represents. 

71 .  RAM  Mobile  Data  USA  Limited 
Partnership  (R^!D)  states  that  900  MHz 
SMR  licensees  should  be  required  to 
pay  a  fee  based  upon  their  total  number 
of  licensed  Designated  Filing  Areas 
(DFA)  rather  than  their  number  of  base 
station  and  frequencies  individually 
licensed  with  a  DFA.  RMD  contends 
that  an  assessment  based  upon  total 
DFAs  licensed  is  more  consistent  with 
Congress'  intention  that  regulatory  fees 
be  "reasonably  related  to  the  benefits 
provided  to  the  payor  of  the  fee  by  the 
Commission's  activities."  47  U.S.C. 
159(b)(1)(A).  Further,  RMD  states  that 
section  9(g) 's  fee  requirements  will 
compel  a  consolidation  of  its  licenses  in 
order  to  minimize  its  fee  payments. 
Similarly,  the  Utilities 
Telecommimications  Council  (UTC) 
objects  to  the  requirement  that  220  MHz 
licensees  submit  fees  on  a  per  license 
basis. 

72.  We  decline  to  consider  amending 
the  section  9(g)  fee  schedule  for  FY 
1994.  As  we  have  stated.  Congress  did 
not  intend  that  we  adjust  any  aspect  of 
the  fee  schedule  for  FY  1994.  RMD  and 
UTC  may  submit  their  proposals  for 
amending  the  fee  schedule  in  our 
proceeding  to  establish  regulatoty  fees 
for  FY  1995.3" 

Of  course,  RMD  and  any  other 
licunsee  may  surrender  or  modify  their 


^'' While  there  may  be  rare  instances  where  a 
panicular  licensee  below  470  MHz  does  not  share 
its  channel  assignment  with  other  licensees  in  a 
geographic  area,  these  licensees  have  no  ability  to 
preclude  new  licensees  from  requesting  the  same 
channel  a.ssignment. 

'"RMD  aslm  that  we  waive  our  requirement  that 
SMR  licensees  pay  their  fees  in  advance  and, 
instead,  permit  them  to  submit  these  fees  on  an 
annua!  basis.  RMD  contends  that  the  overall  fees 
that  may  be  imposed  on  SMR  systems  are  not 
"small"  and.  therefore,  fall  outside  the  category  of 
fees  that  Congress  authorized  us  to  collect  in 
advance.  We  decline  to  allow  RMD  to  pay  its  fees 
on  an  annual  basis  because  Congress  specifically 
indicated  that  fees  for  private  radio  .services 
licensees,  including  licensees  of  SMR  systems, 
would  be  considered  small  and  subiect  to  the 
payment  of  fees  in  advance.  See  U.K.  Rep.  No.  207. 
102d  Cong.,  l.st  Sess.  1 1  (1991). 


licenses  and  other  authorizations  in 
order  to  minimize  their  regulatory  fee 
burden. 

2.  Marine  (Coast  and  Ship  Stations) 

73.  Numerous  formal  and  informal 
commenters,  including  the  United 
States  Coast  Guard,  raise  concerns  about 
our  proposal  to  collect  a  regulatory  fee 
from  licensees  in  the  marine  service, 
including  licensees  using  radio 
equipment  voluntarily  installed  on 
small  vessels,  such  as  recreational 
boats.31  These  parties  contend  that  a 
waiver,  or  exemption,  for  vessels  that 
voluntarily  carry  radio  equipment 
would  enhance  maritime  safety  and 
promote  the  public  interest.  As  support, 
the  parties  state  that  marine  radio 
provides  a  vital  link  between 
recreational  boaters  and  emergency 
safety  entities,  as  well  as  an  important 
source  for  weather  and  navigational 
information.  Further,  they  contend  that 
the  regulatory  fee,  added  to  the  existing 
application  fee,  will  act  as  a  substantial 
disincentive  for  recreational  boaters  to 
carry,  maintain  and  operate  marine 
communications  equipment. 

74.  We  recognize  that  radio 
communication  between  recreational 
boaters  and  various  emergency  safety 
entities  provides  an  important  public 
service.  However,  our  authority  to  waive 
a  fee  requirement  is  limited  to  "narrow" 
and  "compelling  circumstances."  2  FCC 
Red  947.  961  (1987);  H.R.  3128.  H.R. 
Rep.  No.  453.  99th  Cong..  1st  Sess.  39- 
42.  423  (1985).  In  view  of  this  strict 
Congressional  limitation,  we  do  not 
believe  that  a  "blanket  waiver"  granted 
to  boaters  operating  marine  radios  is 
permissible,  absent  legislative 
amendment. 

3.  General  Mobile  Radio  Service 

75.  The  Personal  Radio  Steering 
Group  (PRSG)  requests  that  we  lower 
the  annual  fee  for  licensees  in  the 
General  Mobile  Radio  Ser\'ice  (GMRS). 
PRSG  states  that,  because  the  Schedule 
of  Regulatory  Fees  does  not  explicitly 
include  a  fee  for  GMRS,  we  have 
authority  to  reduce  its  fee.  Moreover. 
PRSG  contends  that  the  service  should 
be  subject  to  a  lower  fee  than  that  for 
other  shared  use  services  because  it  is 
intended  primarily  for  personal 
communications,  similar  to  the  Amateur 
Radio  Service. 


3'  In  addition  to  the  b'SCG.  the  commenters 
include  the  National  .Marine  Electronics 
Association.  Radio  Technical  Commission  for 
Maritime  Services.  Slate  of  Nevada,  Division  of 
Wildlife  and  the  United  States  Power  Squadrons. 
We  also  received  and  considered  informal 
comments  filed  by  numerous  parties  concerned 
about  the  regulatory  fee  required  from  recreational 
Ixaaters. 
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76.  We  agree  with  PRSG  that  secUon 
9(g)*s  fee  schedule  contains  no  explicit 
terms  regarding  the  GMRS.  However, 
that  section  does  require  the  payment  of 
a  fee  by  "shared  use"  services  in  the 
private  radio  service.  GMRS  is  within 
that  category  of  service  and  was 
explicitly  mentioned  in  the  House 
Report  as  a  service  that  would  be  subject 
to  a  fee.  Therefore,  we  conclude  that 
GMRS  licensees  are  subject  to  a  $7.00 
fee  for  each  year  of  the  Hcense  term, 
payable  in  advance  upon  the  filing  of  a 
GMRS  application.  We  dechne  to  rule 
on  the  merits  of  PRSG's  argument  that 
its  fees  should  be  lowered  because,  as 
discussed  above,  we  conclude  that 
Congress  for  FY  1994  intended  us  to 
assess  fees  in  accordance  with  its 
Schedule. 


our  proposed  schedule  of  fees  for  FY 
1995. 


B.  Mass  Media  Services 
1   Broadcast  Stations 

77.  The  regulatory  fees  in  the 
Schedule  for  Mass  Media  services 
generally  include  broadcast  licensees, 
permittees  and  other  regulatees.  As 
discussed  above,  we  have  exempted 
noncommercial  educational 
broadcasters  from  regulatory  fees.  To  the 
extent  possible,  we  intend  to  use  the 
Bureau's  computer  data  bases  to  verify 
the  identity  of  regulatees  subject  to 
regulatory  fees  in  the  Mass  Media 
services. 

78.  Several  commenters  contend  that 
the  statutory  fee  schedule  is  unfair  to 
certain  categories  of  licensees  in  the 
Mass  Media  services  and  complain  that 
the  schedule  fails  to  impose  a  fee  on 
other  categories  of  regulatees.  De  La 
Hunt  Broadcasting  Corporation  and  the 
Broadcasting  Associations  believe  that 
radio  broadcaster  licensees  should  be 
assessed  regulatory  fees  on  a  market-size 
basis,  in  a  manner  similar  to  the  fees 
mandated  for  television  stations.  The 
NAB  urges  that  we  adjust  the  schedule 
for  radio  broadcast  licensees  when  we 
consider  appropriate  fees  for  future 
years.  Further,  the  Broadcasting 
Associations  contends  that  we  should 
not  include  a  television  station  as  being 
in  a  major  market  unless  that  station 
serves  the  metropolitan  area  of  that 
particular  market. 

79.  We  decline  to  consider  any 
adjustments  to  the  schedule  for  FY  1994 
for  radio  and  television  stations.  As  we 
explained  above,  we  believe  that 
Congress  did  not  intend  that  we  adjust 
any  aspect  of  the  fee  schedule  it 
established  for  FY  1994.  Interested 
parties  may  submit  comments,  however, 
addressed  to  modifying  the  method  for 
assessment  of  radio  and  television 
broadcasting  fees  at  the  time  we  issue 


2.  Television  Stations 

80.  Section  (9)(g)  provides  that  the 
regulatory  fee  charged  a  television 
licensee  will  be  determined  by  the  size 
of  its  market.  We  recognized  in  our 
NPRMthat  Arbitron  no  longer  provides 
television  rating  information.  However, 
no  party  has  proposed  that  we  rely  on 
another  mechanism  for  determining 
market  size.  Therefore,  we  will  utilize 
Arbitron's  ADI  rankings  for  1993-1994 
for  the  determination  of  television 
markets  for  assessing  our  FY  1994 
regulatory  fees  since  it  appears,  at  this 
time,  that  these  are  the  most  fajniliar 
and  readily  available  tools  for 
determining  the  relative  ranking  of 
television  markets. 

81.  KBS  License  L.P.  (KBS)  and  the 
NAB  argue  that  satellite  television 
stations  should  not  be  subject  to  the 
same  regulatory  fee  payment  as  fully 
powered  television  stations.  The  NAB 
contends  that  satellite  television 
stations  should  be  assessed  as  if  they 
were  television  translator  stations.  KBS 
argues  that  our  proposal  to  assess  fees 
for  satellite  stations  at  the  same  level  as 
full  powered  stations  is  inconsistent 
with  section  9.  First,  in  KBS's  view. 
Congress  established  regulatory  fees  for 
commercial  television  stations,  and  did 
not  set  any  fee  requirement  for  satellite 
television  stations.  Second,  acx:ording  to 
KBS,  Congress  intended  the 
Commission  to  charge  licensees  fees 
based  on  the  regulatory  burden  they 
impose,  yet  satellite  stations  require 
much  less  regulatory  oversight  than  full 
powered  stations.  Also,  KBS  contends 
that  the  fee  would  place  an  unfair  and 
illogical  burden  on  small  market 
licensees  who  use  satellite  television 
stations  to  reach  remote  areas  in  their 
markets. 

82.  Section  9(g)'s  fee  schedule 
establishes  specific  fees  for  commercial 
television  stations.  These  fees  are  to  be 
assessed  against  a  licensee  solely  on  the 
basis  of  the  market  in  which  the  station 
operates.  The  text  of  the  schedule  makes 
no  distinction  between  commercial 
stations  that  are  fully  operational  and 
those  that  are  satellite  stations.  It  is  also 
clear  that  these  satellite  stations  are  not 
"translator  stations,"  which  are  also 
listed  in  the  schedule.  TV  translator 
stations  are  low-powered  facilities  that 
rebroadcast  the  signals  of  a  full  service 
television  broadcast  station,  including  a 
satellite  station,  and  are  afforded 
secondary  status  vis-a-vis  full  service 
television  stations.  Also,  unlike  satellite 
stations,  they  are  not  subjectto  the 
technical,  operational  and  program 
service  obligations  that  are  imposed  on 


all  full  service  broadcast  stations, 
including  satellite  stations. ^2 
Consequently,  we  find  that  in 
establishing  fees  for  commercial 
stations.  Congress  assessed  the  same  fee 
for  both  commercial  fully  operational 
and  commercial  satellite" television 
stations.  We  therefore  reject  KBS's 
argument  that  Congress  failed  to 
establish  a  fee  for  television  satellite 
stations.  However,  there  are  anomalies 
concerning  the  treatment  of  satellite 
stations  that  are  a  matter  of  concern  to 
us  and  that  we  believe  would  be 
appropriate  for  consideration  on  a  caso- 
by-case  basis.  First,  where  a  licensee 
would  be  required  under  the  fee 
schedule  to  pay  a  higher  fee  for  its 
satellite  station  than  for  the  parent 
station,  we  will  entertain  petitions  to 
reduce  the  satellite  station's  fee  to  the 
same  amount  as  the  fee  due  for  the 
parent  station.  In  such  a  case,  the 
licensee  would  be  required  to  submit 
with  its  request  an  amount  no  greater 
than  the  fee  due  from  the  parent  station. 
Second,  in  any  situation  in  which 
payment  of  the  fee  would  cause  a 
diminishment  of  a  Hcensees  ability  to 
continue  to  serve  the  public,  we  will 
entertain  requests  for  waiver  or 
reduction  of  the  fee  upon  an  appropriate 
showing.  In  this  instance,  the  licensee 
would  not  be  obligated  to  pay  the  fee 
until  resolution  of  its  waiver  request 

83.  KBS  and  the  NAB  may  submit 
comments  in  our  future  proceeding  to 
establish  regulatory  fees  for  FY  1995, 
supporting  their  positions  concerning 
the  need  to  distinguish  between  satellite 
and  fully  operational  stations  when 
assessing  regulatory  fees.  As  explained 
above,  for  FY  1994,  we  shall  make  no 
adjustments  to  Congress'  fee  schedule 
pursuant  to  section  9(b). 

3.  Broadcast  Auxiliary  Stations 

84.  The  Society  of  broadcast 
Engineers,  Inc.  (SBE)  believes  that 
broadcast  auxiliary  facilities,  such  as 
remote  pick-up  stations,  and  aural, 
television  and  low  power  auxiliary 
stations,  should  not  be  subject  to  any 
regulatory  fee.  SBE  explains  that  there  is 
no  justification  to  apply  a  regulatory  fee 
to  these  facilities  since  they  are 
essentially  self-regulating  and  impose 
little  burden  on  our  resources.  As 
indicated  above,  we  shall  not  modify 
any  of  section  9(g)'s  fee  requirements  for 
FY  1994,  but  iSBE  may  raise  these  issues 
in  future  proceedings. 


'^  Unlike  other  full  service  television  broaduist 
stations,  satellite  stations  have  not  been  subject  to 
the  Commission's  multiple  owTiership  rcstri<iion« 
However,  that  distinction  is  currently  under  review 
in  our  Spcond  Further  Notice  of  Proposed 
Huhmaking  in  MM  Docket  No.  87-8.  6  hTC  Re  it 
.5010(1991). 
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4.  ITFS  and  DBS 
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85.  Finally,  the  Joint 
that  we  should  amend 
to  add  several  sen'ices 
fees  for  FY  1994.  These 
the  commercial  offering 
Television  Fixed  Serv 
Direct  Broadcast  Satellit 
We  decline  the  Joint  Pari  i 
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1994  since  Congress  did 
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prior  to  the  time  for  ca 
payments  for  FY  1994.^3 
that  the  Joint  Parties  wis 
arguments  concerning 
these  services  for  future 
do  so  when  we  consider 
payment  schedule  for  FY 
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87.  The  Personal  Comnjun 
Industry  Association  (PC  A) 
we  should  define  the  tern 
as  it  applies  to  Part  22  an 
communications  ser\'ices 
PCIA  suggests  that  we 
licensees  to  pay  their 
number  of  customers  on 
lists  and  urges  that  we  pejmit 
licensees  to  submit  their 
pursuant  to  systemwide 
subscribers.  Also.  PCIA 
we  should  permit  paging 
calculate  their  fees  by  agg 
total  subscribers,  rather 
their  fee  payments  by  call 
required  by  section  9(g) 


Hi 


"The  Joint  Parties  point  out  t 
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Distribution  Service  (MMDS).  Ho  *ev 
scheduie.  modeied  on  the  schedife 
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rules.  Since  .MMDS  is  a  Part  21 
subject  to  the  regulatory  fee  pres<^ 
licensees. 
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one  instrument  of  payment  per  carrier 
system.^* 

88.  Our  rules  do  not  define  a  niobile 
serv'ice  subscriber.  For  purposes  of 
calculating  regulatory  fees,  we  will 
define  a  subscriber  to  a  mobile  service 
as  an  individual  or  entity  authorized  by 
the  mobile  service  provider  to  operate 
under  its  blanket  license  in  exchange  for 
monetary  consideration.  Further,  any 
Part  22  licensee  may  submit  a  single, 
aggregate  payment  to  cover  the 
regulatory  fees  due  for  each  of  its 
individual  systems.  However,  each 
individual  system  and  service  should  be 
clearly  enumerated  on  the  payor's  FCC 
Form  159  accompanying  the  fee 
payment.  PCIA  may  submit  its  proposal 
to  modify  the  method  for  calculating  fee 
payments  by  paging  licensees  in  our 
proceeding  for  establishing  fees  for  FY 
1995. 

2.  Air-Ground  Radiotelephone  Service 

89.  Claircom  Communications  Croup. 
L.P.,  GTE  and  In-Flight  Phone 
Corporation  request  clarification  of  the 
definition  of  "subscriber"  in  section  9(g) 
when  applied  to  the  payment  of 
regulatory  fees  for  the  Air-Ground 
Telephone  Service.  Unlike  conventional 
telephone  service,  subscribers  to  that 
service,  usually  operators  of  commercial 
aircraft,  lease  their  service  for  the 
purpose  of  making  it  available  to  their 
own  customers.  There  is  no  contractual 
relationship  between  the  air-ground 
service  operator  and  the  end  user  of  its 
service.  Consequently,  as  suggested  by 
the  parties,  we  will  treat  the  operator  of 
an  aircraft  in  which  its  service  is 
installed  as  the  subscriber  to  the  service 
and  charge  the  fee  based  upon  the 
number  of  transceivers  leased  by  the 
operator.  Similarly,  licensees  in  the  air- 
ground  service  should  include  in  their 
total  fee  a  payment  on  a  transceiver 
basis  for  service  they  provide  to  users 
other  than  commercial  aircraft,  such  as 
private  aircraft. 

3.  Space  Stations 

90.  Comsat  General  Corporation 
(Comsat);  GE  American 
Communications,  Inc.  (GE  American). 
Orbital  Communications  Corporation 
(Orbital).  PanAmSat,  L.P.  (Panamsat) 
and  Starsys  Global  Postioning,  Inc. 
(Starsys)  have  submitted  comments 
addressed  to  our  proposals  concerning 
the  requirements  of  satellite  licensees  to 
submit  regulatory  fees.  Comsat  and  GTE 
state  that  the  regulatory  fee  for  a 
geosynchronous  orbit  space  station  is 


s«  rv 


^■'PCL\  also  requests  that  we  recalculate  the 
regulatory  fee  for  CMRS  for  FY  1995.  PCIA  may 
submit  its  comments  regarding  the  fee  for  C.MRS  in 
the  proceeding  we  establish  to  prescribe  fees  for  FY 
1995. 


excessive.  Comsat  argues  that  the  fee 
requirement  should  be  lowered  for  FY 
1994  because  these  systems  no  longer 
require  the  regulatory  attention  they 
received  in  their  earlier  developmental 
stage.  It  argues  that  the  fee  also  is  a 
disincentive  to  maintaining  older  and 
underutilized  satellites  in  orbit  for  back- 
up purposes  and  is  anticompetitive  and 
anticonsumer.  As  we  have  stated  earlier, 
we  shall  not  adjust  the  schedule  of  fees 
that  Congress  has  enacted  for  the 
assessment  of  fees  for  FY  1994.  Comsat 
may  submit  its  comments  in  the  future 
proceeding  that  we  will  initiate  in  order 
to  establish  appropriate  fees  for  FY 
1995. 

91.  We  also  received  comments  from 
Orbital  and  a  reply  comment  from 
Starsys  concerning  when  a  satellite 
space  station  becomes  subject  to  the  fee 
requirement.  Section  9(g)  requires  that 
the  payment  of  a  regulatory  fee  by  the 
operator  of  any  "operational"  space 
station  in  geosynchronous  orbit.  We 
agree  with  the  commenters  that  a 
satellite  does  not  become  "operational" 
immediately  upon  its  launch.  Therefore, 
as  proposed  by  the  commenters.  we  will 
consider  a  space  station  in 
geosynchronous  orbit  to  be  subject  to 
the  fee  when  it  has  been  certified  by  its 
operator  to  be  operational  in  accordance 
with  section  25.120(d)  of  the  rules.  This 
certification  indicates  that  the  satellite 
has  been  placed  in  its  authorized  orbit 
and  is  operating  in  the  authorized 
frequency  bands  at  the  authorized 
power  levels.  Similarly,  a  space  station 
or  system  will  be  considered  to  have 
terminated  its  operation  when  its 
licensee  certifies  to  us  that  the  satellite 
has  ceased  to  operate. 

92.  Also,  we  will  consider  a  space 
system  in  low  earth  orbit  (LEO)  subject 
to  the  fee  payment  when  its  first 
satellite  becomes  operational  even 
though  all  its  space  stations  are  not  yet 
operational.  Similar  to  our  treatment  of 
geosynchronous  satellites,  the  system 
will  become  subject  to  a  fee  payment 
upon  the  certification  by  the  licensee 
that  the  operations  of  the  first  satellite 
in  its  system  conform  to  the  terms  and 
conditions  of  its  authorization  pursuant 
to  47  CFR  25.120(d). 

4.  Earth  Stations 

93.  AMSC  Subsidiary  Corporation 
contends  that  no  payment  of  regulatory 
fees  for  earth  stations  and  mobile 
terminals  should  be  required  until  their 
related  satellite  system  is  operational^^ 
However,  we  observe  that  the  licensing 


^•^  AMSC  states  that  its  satellite  will  be  launched 
in  December  1995.  but  that  its  earth  and  mobile 
stations  will  likelv  be  licensed  before  September 
1994 
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of  satellite  earth  stations  is  entirely 
separate  from  the  licensing  of  space 
stations  and  that  fixed-satellite  earth 
stations  are  generally  licensed  to  operate 
with  any  and  all  domestic  sateHite 
systems  located  in  that  portion  of  the 
geostationary  orbit  for  which  the  earth 
station  has  been  frequency  coordinated. 
It  is  common  practice  for  a  satellite 
system  to  provide  preliminary  service 
via  unrelated  space  stations  before  its 
own  stations  are  launched  and 
operational. 

94.  We  will  require  the  licensee  of  an 
earth  station  to  pay  a  fee  once  it  has 
certified  that  the  earth  station's 
construction  is  completed.  Howe\  er,  in 
those  rare  instances  in  which  a  license 
limits  an  earth  station's  operational 
authority  to  a  particular  satellite  system 
and  that  system  is  not  operational  on 
the  date  for  calculating  the  fee,  the  fee 
will  not  be  due  until  the  first  satellite  of 
the  related  system  becomes 
"operational"  within  the  meaning  of  our 
fee  rules. 

5.  Interexchange  and  Local  Exchange 
Services 

95.  Generally,  the  comments  of  local 
exchange  carriers  (LECs)  and 
interexchange  carriers  (IXCs)  raise 
issues  concerning  the  basis  upon  which 
they  are  to  calculate  their  fee  payments, 
the  need  for  a  definition  of  the  term 
"subscriber,"  and  a  date  for  calculating 
their  fee  payments. ^'^ 

96.  We  will  adopt  our  proposal  to 
permit  the  holding  company  of  local 
exchange  carriers  to  aggregate  fee 
payments  due  by  its  operating 
companies  and  submit  a  single  payment 
to  cover  the  fee  requirements  of  its 
subsidiaries.37  We  have  considered  the 
proposals  of  several  commenters, 
including  Ameritech,  Nynex  and  SWB, 
that  LECs  submit  fees  based  upon 
ARMIS  data.  However,  ARMIS  data  is 
required  from  comparatively  few  LECs 
and  we  would  still  need  a  mechanism 
to  calculate  the  fees  due  from  the  vast 
majority  of  LECs.  Therefore,  we  have 
decided  that  all  LECs  are  to  calculate 
the  amount  of  their  regulatory  fees 
based  upon  the  number  of  working 
loops  as  described  in  section  36.611  of 
our  rules,  governing  the  submission  of 


'"Allnet  and  MCI  point  out  ih^t  resr!l(>r.s  and  pay 
telephone  operators  areViot  among  those  regulatees 
listed  in  the  fee  schedule.  We  will  review  whether 
these  entities  should  be  directly  subject  to  a  fee 
payment  in  the  course  of  our  proceeding  to 
determine  regulatory  fees  for  FY  1995. 

"  We  agree  with  Allnet  that  entities  operating  us 
both  LECs  and  IXCs  are  subject  to  a  regulatory  fee 
for  both  categories'of  service.  However,  as  GTE 
suggests,  we  will  require  a  carrier  to  submit  only 
a  single  payment  when  a  single  commonly-owned 
line  serves  as  both  a  prcsubscribod  line  and  an 
access  line. 


Information  to  the  National  Exchange 
Carrier  Association  (NEa'V).38  We 
believe  that  this  definition  will  be 
simple  to  administer  since  the  LECs 
currently  compile  subscriber  loop  data, 
and  it  will  provide  a  consistent 
formulation  for  the  assessment  of  fees 
from  all  LECs.^a  As  noted,  for  FY  1994, 
we  will  require  LECs  to  calculate  their 
fee  payments  for  FY  1994  as  of 
December  31,  1993.'*o 

97.  In  the  \'PR.\f,  we  invited 
comments  concerning  section  9(g)'s 
assessment  of  regulatory  fees  from  IXCs 
on  a  subscriber  basis.  In  response. 
AT&T,  opposed  by  Wiltei,  Inc.,  argues 
that  fee  pavments  by  IXCs  should  be 
based  on  gross  re\enues,  not  by  the 
number  of  a  carrier's  subscribers.  We 
decline  to  reach  the  merits  of  AT&T's 
argument  at  this  time  because,  as 
indicated  above,  we  shall  not  adjust  the 
fee  schedule  for  FY  1994.  Any 
reformulation  of  the  basis  upon  which 
IXCs  are  to  base  their  fee  payments 
would  constitute  a  substantial 
adjustment  to  the  fee  schedule  that 
Congress  enacted.  IXCs  shall  file  fees 
based  on  the  total  number  of  common 
lines  presubscribed  to  that  IXC  as 
detennined  pursuant  to  section  69.116 
oftheniles.  47  C.F.R.  §69.116.  AT&T 
may  submit  its  views  concerning  the 
appropriate  method  of  assessing  fees 
from  IXCs  in  our  proceeding  to  establish 
regulatory  fees  for  FY  1995. 

6.  International  Bearer  Circuits 

98.  Fanamsat  requests  clarification 
concerning  the  as.sessment  of  regulatory 


'".NECA  has  proposed  lo  process  regiiiatory  fees 
on  behalf  of  its  pooling  exchange  carriers  and  lo 
submit  their  consolidated  fees  to  our  lockbox  hank 
in  a  single  instrument  of  payment.  We  have  no 
objection  lo  NECA's  sub.mission  of  the  fee  on  behalf 
of  its  pooling  exchange  carriers  or  others.  However. 
we  remind  entities  subject  to  the  payment  of  a 
regulatory  fee  that  the  regulatee.  not  an  agent,  su(  h 
as  NECA,  is  responsible  for  ensuring  that  the 
payment  is  made  that  it  is  subject  to  penally  for 
failure  to  submit  the  entire  fee  due  in  a  timely 
manner.  LECs  will  be  expected  to  pay  their  fees 
based  upon  the  number  of  access  lines  as 
determined  by  NECA.  In  case  of  a  dispute  between 
a  carrier  and  NECA  concerning  the  carrier's  line 
count  as  of  December  31.  1993,  NECA  will  lerlify 
its  calculation  of  the  carrier's  line  count  and  the 
basis  for  its  calculation. 

3»We  expect  competitive  access  providers  (CAPs) 
to  submit  fee  payments  based  upon  their  line  count 
as  required  under  section  9(g).  Ameritech.  GTE  and 
other  interested  parties  may  submit  their  views  on 
the  proper  method  of  a.ssessing  regulatory  fees  for 
CAPs  in  our  proceeding  lo  establish  fees  for  FY 
1995. 

<" Several  LECs.  including  Ameritech,  GTE. 
NYNEX  and  Bell  Soulh.  opposed  by  Allnet.  contend 
that  their  regulatory  fee  payments  qualify  for 
exogenous  treatment  under  the  price  cap  rules  and 
ask  that  we  allow  their  regulatory  fee  expense  to  be 
charged  directly  to  their  subscribers.  Their  request 
is  beyond  the  scope  of  this  proceeding.  LECs 
seeking  to  charge  their  regulatory  fees  directlv  lo 
subscribers  should  petition  for  a  wiii\erof  the 
Commission's  rules. 


fees  for  international  circuits.  Section 
9(g)'s  Schedule  provides  that  the  fee  is 
to  be  computed  "per  100  active  64  KB 
circuits  or  equivalent."  The  fee  is  to  be 
paid  by  the  facilities-based  common 
carrier  activating  the  circuit  in  any 
transmission  facility  for  the  provision  of 
service  to  an  end  user  or  resale  carrier. 
Private  submarine  cable  operators  also 
are  to  pay  fees  for  circuits  sold  on  an 
indefeasable  right  of  use  (IRU)  basis  or 
leased  in  their  private  submarine  cabins 
to  any  customer  of  the  private  cable 
operator.  In  the  NPRM,  we  stated  thai 
the  fee  would  be  based  upon  active  64 
KB  circuits,  or  equivalent  circuits. 
Under  this  formulation,  64  KB  circuits 
or  their  equivalent  will  be  assessed  a 
fee.  Equivalent  circuits  include  the  64 
KB  circuit  equivalent  of  larger  bit  stream 
circuits.  For  example,  the  64  KB  circuit 
equivalent  of  a  2.048  MB  circuit  is  30 
64  KB  circuits.  Analog  circuits  such  as 
3  and  4  KHz  circuits  used  for 
international  services  are  also  included 
as  equivalent  64  KB  circuits.  However, 
circuits  derived  from  64  KB  circuits 
such  as  circuits  derived  by  the  use  of 
digital  circuit  multiplication  systems  are 
not  equivalent  64  KB  circuits.  Such 
circuits  are  not  subject  to  fees.  Only  the 
64  KB  circuit  from  which  they  have 
been  derived  will  be  subject  to  payment 
of  a  fee. 

For  analog  television  channels  we 
will  assess  fees  as  follows: 


Analog  television 
channel  size  in  MHz 

Number  of  equivalent 
64  KB  circuits 

36 
24 
18 

630 
288 
240 

D.  Cuble  Services 

99.  Several  commenters  contend  thai 
the  fee  prescribed  for  cable  television 
services  should  be  paid  on  an  exact  pnr 
subscriber  count  rather  than  per  1 ,000 
subscribers,  as  we  proposed. <i  These 
commenters  argue  that  the  latter 
formulation  would  cause  small  cable 
systems  to  pay  a  disproportionately  high 
regulatory  fee.  For  example,  a  cable 
system  with  100  subscribers  would  Iw 
subject  to  the  same  fee  as  a  system  with 
1,000  subscribers. 

100.  The  text  of  section  9(g)'s  fee 
schedule  provides  for  the  assessment  of 
a  fee  for  cable  television  systems  at  the 
rate  of  $370.00  per  1,000  subscribers. 
Upon  further  consideration,  we  agree 
with  the  commenters  that  Congress  <li(l 


* '  These  commenters  include  the  L'nilr-d  Slrfli-s 
Small  Business  Administration,  Cable  Services, 
Inc.,  the  Cable  Telecommunications  Association, 
the  National  Cable  Television  Associations, 
Nationwide  Communications.  Inc.  and  the  Smnii 
Cable  Business  A.s.sociatinn. 
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not  intend  that  this  prov 
that  a  system  pay  its  fee  j 
1 ,000  subscribers  when  i 
provides  services  to  fewe 
subscribers.*^  Following 
formulation  to  its  logical 
impose  on  small  cable 
disproportionate  burden 
cable  service  regulatory  J 
would  result  in  the 
fees  upon  small  systems 
those  with  fewer  than  l,i 
Thus,  we  believe  Congre;  s 
to  require  cable  systems 
their  fee  based  on  the  sc 
assessment  of  $370.00 
subscribers,  but  to  pay  th 
exact  per  subscriber  cou 
the  cable  fee  on  the  basis 
count  of  a  systern's  subsc  • 
eliminate  the  inequity  pe 
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101.  NCTA  and  Nation 
our  proposal  to  permit 
submit  their  regulatory 
of  the  aggregate  fee  pay 
commonly  owTied  syst 
we  will  permit  commonl 
systems  to  combine  their 
for  submission  to  our  loc 
Finally,  for  purposes  of 
fee  due  from  cable  operat^: 
adopt  the  definition  of  a 
subscriber,  including  bul 
subscriber,  used  for  FCC 
FCC  Form  325  Instruct i 
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V.  Amendments  to  Appli<  :ation  Fee 
Rules 

102.  In  addition  to  the  i  lew  rules  for 
mgulatory  fees,  we  are  rei  isi.ng  several 
sections  of  our  rules  gove  ning  fees 
associated  with  apphcatic  ns  and  other 
filings.  Filing  fees  are  req  lired  pursuant 
to  section  8  of  the  Commi  nications  Act 
and  are  administered  sepj  xately  from 
the  regulatory  fees  author  zed  under 
section  9.-** 


ster  IS 


b::; 


vsten  s 


"  Wb  rejf'ct  ihe  Joint  Conimen 
thp  regulatory  fee  for  cable  «y 
when  rfn y  of  a  system  s  channels 
to  compftitor.s  pursuant  to  47  L'. 
Congress,  has  based  Ihe  regulator; 
.■iyslern.'!  upon  Ihe  number  of  sui 
the  nj.Tiber  of  a  system's  r.han.ne 
sy.slem's  direct  use. 

••^NCl'.^.  the  Joint  Coinmentpr 
ri;qu»?«it  authority  for  cable  sy 
their  resulaiory  fees  to  cable  tele 
a-:  extend!  costs  Only  those  item: 
itt-mized  in  the  rule  as  external 
through  to  cable  subscribers, 
among  the  enumerated  items  an 
process  is  not  the  subject  of  this 
rhi-refore.  this  matter  should  be 
^•'|)^•-alo'y. 

*■'  We  will  publi.'ih  in  the  FCX 
including  actions  takon  on  deleg, 
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A.  Fees  for  fiesubmitted  Applications 

103.  We  have  amended  §  1.1107(d)  of 
the  rules,  as  proposed.  Section  1.1107(d) 
governs  fee  payments  relating  to 
applications  and  other  filings  when 
resubmitted  in  the  appropriate 
timeframe  following  a  staff  request  for 
additional  or  corrected  information.  We 
have  amended  §  1.1107(d)  to  require 
persons  submitting  applications  or  other 
filings  that  have  been  returned  fey 
additional  information  or  corrections 
and  that  do  not  require  any  additional 
fees  to  submit  these  applications  and 
other  filings  directly  to  the  Bureau/ 
Office  making  the  request.  Applications 
requiring  additional  fees  must  be  filed  at 
our  lockbox  bank  with  the  remittance 
for  the  entire  additional  amount  due.  In 
the  event  that  the  staff  discovers,  within 
30  days  after  the  resubmission,  that  the 
additional  fee  payment  was  not 
submitted,  the  application  or  other 
filing  will  be  dismissed  as  deficient  and 
the  previously  submitted  section  8  fee 
payment  will  be  retained  under  this 
proposal.  A  new  fee  payment  (covering 
the  entire  amount  of  the  revised  fee) 
will  be  required  with  any  future  filing 
of  the  application  or  other  filing. 
However,  if  the  staff  discovers  the  fee 
payment  deficiency  more  than  thirty 
days  subsequent  to  the  resubmission, 
the  application  or  other  filing  will  be 
retained,  but  a  25  percent  late  fee  will 
be  assessed  on  the  deficient  amount 
even  if  we  have  completed  our  action  on 
the  application  or  other  filing  involved. 

D.  Stale  Checks 

104.  Chir  lockbox  bank  will  not 
process  a  personal  or  business  check 
dated  more  than  six  months  prior  to  its 
submission.  Therefore,  we  have  revised 
§  1 . 1  ]  08(a)  of  the  rules  to  make  clear 
that  these  "stale"  checks  will  not  be 
accepted  as  fee  payTnents.  Under  this 
revision,  we  will  not  accept  any 
instrument  of  payment  dated  more  than 
six  months  prior  to  the  date  of  its  filing 
with  the  lockbox  bank,  and  we  will 
return  to  the  filer  any  application  or 
other  filing  submitted  with  a  stale 
payment  instrument.  Further,  we  will 
not  accept  any  third  party  checks  [i.e.. 
checks  with  the  name  of  any  third  partv 
as  the  maker  or  endorser). 

C.  Receipts 

105.  Our  practice  with  regard  to 
stamped  receipts  for  application  fee 
payments  is  to  furnish  receipts  only 
upon  specific  request  of  the  submitter 
rather  than  to  provide  receipts 
automatically  for  all  fee  payments 
received.  We  are  clarifying  these 
procedures  by  amending  §1.1108  of  the 
rul(.'S.  In  order  to  obtain  a  receipt  for  a 


fee  paj-ment,  section  1.1108  will  require 
that  the  application  and  fee  package 
include  a  copy  of  the  first  page  of  the 
application  or  other  filing,  clearly 
marked  "copy,"  submitted  expressly  for 
the  piu-pose  of  serving  as  a  receipt  of  the 
filing.  The  copy  should  be  the  top 
document  in  the  fee  pajTnent  package. 
The  staff  will  date-stamp  the  copy 
immediately  and  provide  it  to  the  bearer 
of  the  submission,  if  hand  delivered.  For 
submissions  by  mail,  the  receipt  copy 
will  be  provided  through  return  mail  if 
the  filer  has  attached  to  the  receipt  copy 
a  stamped  self-addressed  envelope  of 
sufficient  size  to  contain  the  date- 
stamped  copy  of  the  application.  We 
will  provide  a  receipt  for  regulatory  fee 
payments,  upon  request,  if  we  are 
furnished  with  a  copy  of  Form  159  or 
the  first  page  of  an  application  in  the 
private  radio  services  accompanying  the 
fee  payment  and  the  request  otherwise 
conforms  with  the  procedures  we  have 
adopted  for  receipts  of  application  fees. 

D.  Electronic  Application  Fee  Papiwnts 

106.  We  are  adopting  rules  regarding 
the  submission  of  regulatory  fee 
payments  by  electronic  means.  Revised 
§§1.1107  and  1.1108  of  the  rules  allow 
the  payment  of  application  and  other 
filing  fees  by  electronic  means,  although 
oAir  system  for  electronic  payment  is  not 
yet  fully  in  place.  In  our  NPRM.  we 
staled  our  concern  about  matching 
electronically  paid  fees  with  submitted 
hard-copy  applications.**^  If  a  party  • 
chooses  to  pay  its  application  filing  fee 
electronically,  we  will  require  that  the 
entity  follow  existing  procediu-es  for 
filing  its  application  at  the  lockbox 
bank.  However,  in  lieu  of  the  current 
payment  methods,  the  party  will 
indicate  on  its  remittance  advice  (FCC 
Form  159  or  the  underlying  application 
form  with  fee  information  incorporated 
therein)  that  payment  is  being  sent  to 
the  bank  electronically.  The  electronic 
payment  must  be  made  on  or  before  the 
day  the  application  is  filed.  Upon 
receipt  of  an  application,  the  bank  will 
confirm  that  a  fee  payment  has  been 
received  electronically.  If  the  electronic: 
payment  is  not  received  on  the  filing 
date,  the  application  or  request  will  be 
returned  without  processing.  We  believe 
these  procedures  are  necessary  to  ensure 
the  most  efficient  prcx;essing  of 
electronic  fee  payments  (when 
authorized)  and  applications  or  other 
filings.  Finally,  during  the  pilot  phase  of 
our  electronic  payment  program, 
regulatees  will  be  required  to  obtain  our 
prior  authorization  before  making 


■*■  We  note  thai  some  parts  of  the  Commission  aro 
r.u.-r<;n!ly  e.xperinien'.inj;  with  electroiiic  filing  o! 
djiplirations. 
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electronic  fee  payments.  (See 
paragraphs  56  and  57,  above.) 

F.  One  Check/One  Application  Rule 

107.  We  are  modifying  our  niJes  to 
allow  the  use  of  a  single  payment 
instrument  or  method  to  cover  multiple 
applications  for  the  same  or  different 
applicants,  so  long  as  all  the 
applications  are  filed  at  the  .same  lime 
at  the  same  lockbox.  Any  applicant 
desiring  to  pay  for  multiple  regulatory/ 
application  filings  in  tho  same  lockbox 
xvilh  a  single  payment  instrument,  or 
when  paying  by  credit  card,  must  al.so 
complete  FCC  Fonn  159,  FCC 
Remittance  Advice.  Fach  itcju  must  be 
listed  separately  on  the  form  with  its 
own  Payment  Type  Code.  If  another 
space  is  needed  for  multiple  filings,  th.; 
applicant  must  u.se  FCC  Fonn  159-C, 
FCC  Remittance  Advice  Confinu.-ition 
Sheet.-"' 

F.  Fapnf^nt  by  Cashier's  Cbt\k 

108.  To  ensure  that  payment 
instruments  will  result  in  a  final 
payment  being  made  to  the 
Commission,  we  believe  that  our 
cashier's  check  safeguard  should  be 
strengthened.  Accordingly,  as  proposed, 
when  a  person  or  organization  has,  on 
one  or  more  Occasions,  submitted  a 
payment  instnmient  on  which  final 
payment  is  not  received  (and  is  not 
excused  by  bank  error),  we  will 
immediately  notify  the  party  that  future 
fee  payments  must  be  made  by  cashier's 
t  heck  until  further  notice.  If,  subsequent 
to  such  notice,  payment  is  not  made  by 
a  cashier's  check  (or  cash),  that  party's 
other  payment  instrument  will  not  be 
accepted  and  its  application  or  other 
filing  will  be  returned.  47  CFR 
l.llU8(d)(l)(i);soe.ilso47CFR 

i.nio(a). 

(•  I  ■ting  Locations  for  PHitions  and 
Applications  for  Hevifw 

109.  We  have  revised  S^  1.1 100(a)(3) 
iiiid  1.1115  lo  clarify  that  any  pittition 
for  reconsideration,  application  for 
review,  and  any  petition  for  waiver  or 
deferral  of  a  fee  payment,  acconipanied 
by  an  application  or  regulatory  fee 
payment,  must  be  submitted  to  our 
lockbox  bank.  If  no  fee  payment  is 
required  and  the  matter  is  within  the 
scope  of  either  the  application  or 
regulatory  fee  rules,  the  request  should 
be  filed  with  the  Secretary  and  clearly 
jnarked  to  the  attention  of  the  Managing 
Director. 


■*  ■  All  iion-priva!e  rjitiio  .m->  iIod  •.)  tt'j;ii',i;ii.-v  ti  "■ 
(wiyor.s  mu'il  use  FCCKorii)  IWiS'rt"  u*irri 
•■:jbnijl!ing  singliMir  niiihijiic  t.  „..  ..•,\Ty  fiT.s. 


VI.  Confidentiality 

110.  The  Cellular 
Telecommimications  hidustry 
Association,  GTE  and  Southwestern  Bell 
Corporation  urge  that  we  amend  §  0.457 
of  our  rules  to  safeguard  the 
confidentiality  of  data  submitted  with 
regulatory  fees,  including  fee  amounts 
that  are  calculated  on  a  per  line  or 
subscriber  basis.  47  CFR  0.457.  At  this 
time,  we  will  not  an)end  our  rules  to 
include  a  provision  affording  automatic 
confidentiality  for  information 
submitted  with  regulatory  fees. 
Generally,  regulatees  are  required  to 
submit  very  little  data  with  their  fee 
payments  and  it  is  premature  for  us  to 
determine  whether  the  disclosure  of  any 
information  submitted,  including  the  fee 
amounts  calculated  on  a  per  subscriber 
basis,  will  warrant  the  protection 
afforded  by  §0.457.  Payments  of 
regulatory  fees  may  bo  accompanied  by 
requests  for  confidentiality  pursuant  to 
§0.459  of  the  Commission  s  rules.  47 
CFR  0.459. 

VII.  Final  Regulatory  Analysis 

111.  Pursuant  to  the  Regulatory 
Flexibility  Act  of  1980.  the 
Commission's  final  analyt-is  is  as 
follows: 

A.  Need  and  Purpose  of  This  Action 

1 1 2.  This  Report  and  Order  adopts  the 
Schedule  of  Regulatory  Fees  enacted  by 
Congress  for  the  assessment  and 
collection  of  the  Commission's 
regulatory  fees  for  F'y  1994  and  adopts 
rules  to  govern  the  assessment  and 
collection  of  regulatory  fees  for  FY  1994 
and  future  years.  The  rules,  as  required 
by  Congress,  include  provisions  for  the 
advance  payment  of  small  fees',  the 
payment  of  large  fees  by  installment, 
and  procedures  for  waiver,  reduction 
and  deferral  of  fees  by  regulatees  that 
demonstrate  that  payment  of  the  fee 
would  be  a  financial  hard.ship,  as  well 
as  penalties  for  late  or  nonpayment  of 
fees. 

B.  Summary  of  Comments  Raised  by  the 
Public  Comments  in  Response  to  the 
Initial  Regulatory  Flexibihty  Analysis 

113.  The  Chief  Counsel  for  Advocacy 
of  the  l.Inited  States  Small  Business 
Administration  (SBA)  filed  comments 
urging  that  cable  television  system 
operators  be  permitted  to  pay  their  fees 
on  a  per  subscriber  basis  (,$.37)  rather 
than  in  increments  of  1 ,000  subscribers 
(S370.00)  or  any  portion  thereof.  The 
Report  and  Order  adopts  the  SBA's 
pro{>osal. 

C  Significant  Alternatives  Considered 

1 14.  The  S'ntice  of  Proposed 
Rulemakini;  in  this  proceeding  ofAin-d 


many  proposals,  including  reliance  on 
the  Schedule  of  Regulatory  Fees  as 
established  by  Congress  in  section  9(g) 
of  the  Communications  Act,  47  U.S.C. 
159(g),  exemptions  from  regulatory  fees, 
installment  payments  for  large  fees, 
advance  payments  for  small  fees, 
payment  procedures,  including  payment 
by  electronic  transfer  and  credit  card, 
procedures  for  waiver,  reduction  and 
deferment  of  fees,  and  penalties  for  late 
or  nonpayment  of  fees.  Our  proposals  to 
adopt  the  service  categories  and  fee 
amounts  in  Congress'  fee  schedule  and 
for  waiver,  reduction  and  deferment  of 
fees  were  discussed  by  many 
commenters.  Fireweed  and  the  Joint 
Conunenters  urged  that  we  amend  the 
fee  sc:hedule  to  reduce  the  fees  and  add 
services  subject  to  a  fee  payment.  NAB 
and  the  State  Broadcasters  urged  that  we 
modify  our  proposed  procedures  for 
requesting  a  waiver,  reduction  or 
^deferment  of  a  fee  payment.  Upon 
review,  we  affirmed  that  Congress 
intended  that  we  utilize  section  9(gj's 
fee  schedule  for  FY  1994.  However,  we 
adopted  more  flexible  procediu-es  for 
obtaining  a  waiver,  reduction  or 
deferment  of  the  fees  in  order  to  afford 
more  regulatees  the  opportunity  to 
obtain  a  waiver,  reduction  or  deferment 
of  the  fees  and  we  clarified  the  showing 
required  for  adjustment  of  a  fee  based 
on  financial  hardship. 

VIII.  Ordering  Clauses 

1 15.  Accordingly,  it  is  ordered  that 
the  rule  changes  as  specified  below  ore 
adopted. 

116.  It  is  further  ordered  that  the  rule 
changes  made  herein  will  become 
effective  30  days  after  publication  in  the 
Federal  Register.  This  action  is  taken 
pursuant  to  sections  4(i),  4(j),  8,  9,  and 
303(r)  or  the  Communications  Act.  as 
amended.  47  U.S.C.  §§154(i)  154(j).  1.58 
159,  303(r). 

List  of  Subjects 

47  CFR  Part  0 

Authority  delegations  (Government 
agencies).  Freedom  of  information. 
Government  publications.  Reporting 
and  recordkeeping  requirements. 

47  CFR  Parti 

Administrative  practice  and 
procedure.  Communications  common 
carriers.  Investigations,  Penalties,  Radio 
Reporting  and  recordkeeping 
requirements,  Telecommunications. 
Television. 
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Federal  Communications  Comjnission. 
William  F.  Caton, 

Acting  Serrt'tan,'. 

Rule  Changes 

47  CFR  Parts  0  and  1  p.tq  »niended  as 

ffillows: 

PART  0— COMMISSION 
ORGANIZATION 


1.  The  auihority  citation 
continues  to  read: 


or  Part  0 


Authority:  Sec.  5,  48  Slat.  10b8.  as 
anipnded.  47  U.S.C.  155,  225.  Jnless 
otherwise  noted. 

2.  Section  0.231  is  anrent  sd  by 
riivising  paragraph  (a)  to  re;  d  as  follows: 

§0.231    Authority  delegated. 

(a)  1  he  Managing  Directu  •.  or  his 
designee,  upon  securing  toi  icurrence  of 
the  General  Counsel,  is  deh  gated 
authority  to  act  upon  reque  ts  for 
waiver,  reduction  or  defern  ent  of  fees, 
establish  payment  dates,  an  i  issue 
notices  proposing  amendm<  nts  or 
adjustments  to  the  fee  schec  ules 
established  under  part  1,  su  jpart  G,  of 
this  chapter. 
***** 

3.  Section  0.406  is  amenc  jd  by 
revising  paragraph  (b)(2)  to  read  as 
follows: 

§  0.406    The  rules  and  regulations 


(b) 


ar  d 


(2)  Part  1  of  this  chapter, 
procedure.  Part  1,  subpart  {\ 
chapter  contains  the  genera 
practice  and  procedure, 
expressly  provided  to  the 
these  rides  are  applicable  in 
Commission  proceedings 
of  interest  to  all  persons  ha 
with  the  Commission.  Part 
of  this  chapter  also  contains 
other  miscellaneous  prov 
subpart  B,  of  this  chapter 
procedures  applicable  in 
proceedings  (see  §  1.201  of 
Part  1,  subpart  C,  of  this  ch 
contains  the  procedures 
making  or  revising  the  rule 
regulations.  Part  1,  subpart 
chapter  contains  rules  appli 
applications  for  licenses  in 
Broadcast  Radio  Services 
forms  to  be  used,  the  filing 
requirements,  the  proced 
processing  and  acting  upon 
applications,  and  certain  otl 
Part  1,  subpart  E,  of  this 
contains  general  rules  and 
applicable  to  common  c 
Additional  procedures  appl 
renam  common  carriers  by 
forth  in  Part  21  of  this  chaptb 


,  foil  J 


lure  s 


i  cha  3t 


:;amf  rs 


)ractice  and 
of  this 
rules  of 
as 


Mngl 


Exc  3pt 
cqntrarv, 
all 
should  be 
business 
,  subpart  A 
certain 
isifcns.  Part  1, 
CO  itains  the 
foipial  hearing 
is  chapter), 
abler 
wed  in 


ir 


,  of  this 
:able  to 
le 


ir  c 


;luding  the 


for 
>uch 

er  matters, 
er 
ptocedures 


able  to 
adio  are  set 
r.  Part  1, 


subpart  F,  of  this  chapter  contains  rules 
applicable  to  applications  for  licenses  in 
the  Private  Radio  Services,  including 
the  forms  to  be  used,  the  filing 
requirements,  the  procedures  for 
processing  and  acting  on  such 
applications,  and  certain  other  m.atters. 
Part  1,  subpart  G,  of  this  chapter 
contains  rules  pertaining  to  the 
application  processing  fees  established 
by  the  Consolidated  Omnibus  Budget 
Reconciliation  Act  of  1985  (Pub.  L.  99- 
272.  100  Stat.  82  (1986))  and  also 
contains  rules  pertaining  to  the 
regulatory  fees  established  by  the 
Onmibus  Budget  Reconciliation  Act  of 
1993  (Pub.  L.  103-66. 107  Stat.  397 
(1993)).  Part  1,  subpart  H,  of  this 
chapter,  concerning  ex  parte 
presentations,  sets  forth  standards 
governing  communications  with 
commission  personnel  in  hearing 
proceedings  and  contested  application 
proceedings.  Part  1 .  subparts  G  and  H. 
of  this  chapter  will  be  of  interest  to  all 
regulatees,  and  Part  1,  subpart  H,  of  this 
chapter  will,  in  addition,  be  of  interest 
to  all  persons  involved  in  hearing 
proceedings. 


PART  1— PRACTICE  AND 
PROCEDURE 

4.  The  authority  citation  for  Part  1 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  151. 154,  30.1.  and 
300(j).  unless  otherwise  noted. 

5.  Section  1.742  is  revised  to  read  as 
follows: 

§  1 .742    Place  of  filing,  fees  and  number  of 
copies. 

All  applications  which  do  not  require 
a  fee  shall  be  filed  at  the  Commission's 
main  office  in  Washington,  DC., 
Attention:  Office  of  the  Secretar>'.  Hand- 
delivered  applications  will  be  dated  by 
the  Secretary  upon  receipt  (mailed 
applications  will  be  dated  by  the  Mail 
Branch)  and  then  forwarded  to  the 
Common  Carrier  Bureau.  All 
applications  accompanied  by  a  fee 
payment  should  be  filed  with  the 
Commission's  lockbox  bank  in 
accordance  with  §  1.1105,  Schedule  of 
Fees.  The  number  of  copies  required  for 
each  application  and  the  nonrefundable 
processing  fees  and  any  applicable 
regulatoj-y  fees  (see  subpart  G  of  this 
part)  which  must  accompany  each 
application  in  order  to  qualify  it  for 
acceptance  for  filing  and  consideration 
are  set  forth  in  the  rules  in  this  Chapter 
relating  to  various  types  of  applications. 
However,  if  any  application  is  not  of  the 
type  covered  by  this  Chapter,  an  original 
and  two  copies  of  each  such  application 
shall  be  submitted. 


5a.  Sections  1.1106  through  1.1117 
are  redesignated  as  §§  1.1107  through 
1.1118,  respectively. 

5b.  In  the  list  below-,  for  each  newly 
designated  section  indicated  in  Lhe  left 
column,  remove  the  reference  indicated 
in  the  middle  column  everj'where  it 
appears,  and  add  the  reference  indicated 
in  the  right  column: 


Section 

Remove 

Add 

1.1107  

§1.1105  

§1.1106. 

1.1107  

§1.1111  

§1.1112. 

1.1113  intro- 

§1.1105   

§1.1106. 

ductory  text. 

1.1113(d)  and 

§1.1112(0)  ... 

Paragraph  (c) 

(e)  intro- 

of this  sec- 

ductory text. 

tion. 

1.1113(e)(3)  . 

§1.1 112(e)(2) 

Paragraph 
(e)(2)  of 
this  sec- 
tion. 

1.1114(a)  

§1.1105  

§1.1106. 

1.1115(a) 

§1.1 107(b)  ... 

§  1.1108(b). 

1.1116(e) 

§1.1107  

§1.1108. 

1.1118(b) 

§1.1110  

§1.1111. 

6.  Newly  designated  §  1.1108  is 
amended  by  revising  paragraphs  (a) 
through  (d)  to  read  as  follows: 

§1.1108    Payment  of  charges. 

(a)  Electronic  fee  payments  do  not 
require  the  use  of  a  FCC  Form  1 59. 
Remittance  Advice.  An  electronic  fee 
paym.ent  must  be  made  on  or  before  the 
day  the  appfication  and  appropriate 
processing  form  are  filed. 

(b)  The  schedule  of  fees  for 
applications  and  other  filings  lists  those 
applications  and  other  filings  that  must 
be  accompanied  by  a  FCC  Form  159, 
Remittance  Advice.  A  separate  FCC 
Form  159  will  not  be  required  once  the 
information  requirements  of  that  form 
(payor  information)  is  incorporated  into 
the  underlying  application  form. 

(c)  Applications  and  other  filings  that 
are  not  submitted  in  accordance  with 
these  instructions  will  be  returned  as 
unprocessable. 

Note:  This  requirement  fur  the 
simultaneous  sub.nnission  of  fee  forms  with 
applicatioiis  or  other  tilings  does  not  applv 
to  the  payment  of  fses  for  which  the 
Commission  has  estribhshcd  a  biiling 
process.  See  §  1.1118  of  this  subpart. 

(d)  Applications  returned  to 
applicants  for  additional  information  or 
corrections  will  not  require  an 
additional  fee  when  resubmitted,  imless 
the  additional  information  results  in  an 
increase  of  the  original  fee  amount. 
Those  applications  not  requiring  an 
additional  fee  should  be  resubmitted 
directly  to  the  Bureau/Office  requesting 
the  additional  information.  The  original 
fee  will  be  forfeited  if  the  additional 
information  or  corrections  are  not 
resubmitted  to  the  appropriate  Bureau/ 
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Office  by  tho  prescribed  deadline.  If  an 
additional  fee  is  required,  the  original 
fee  will  be  returned  and  the  application 
must  be  resubmitted  witli  a  new 
remittance  in  the  amount  of  the  required 
fee  to  the  Commission's  lockbox  bank. 
Applicants  should  attach  a  copy  of  the 
Commission  request  for  additional  or 
corrected  information  to  their 
resubmission. 

(1]  If  the  Bureau/Office  staff  discovers 
within  30  days  after  the  resubmission 
that  tho  required  fee  was  not  submitted, 
tho  application  will  be  dismissed. 

(2)  If  after  30  days  the  Bureau/Office 
staff  discovers  the  required  fee  has  not 
been  paid,  the  application  will  be 
r-'tained  and  a  25  percent  late  foe  will 
be  assessed  on  the  deficient  amount 
even  if  the  Commission  has  completed 
its  action  on  the  application.  Any 
Conmii.ssion  actions  taken  prior  to 
timely  payment  of  these  charges  are 
contingent  and  subject  to  recession. 
•         *        »        «        * 

7.  Newly  designated  §  1.1109  is 
amended  by  revising  paragraphs  (a),  (d) 
and  (0  to  read  as  follows: 

§  1. 11 09    Form  of  payment. 

(aj  Fee  pavTiients  should  be  in  the 
form  of  a  chock,  bank  draft,  on  money 
order  denominated  in  U.S.  dollars  and 
drawn  on  a  United  States  financial 
institution  and  made  payable  to  the 
led'^-al  Communications  Commission 
or  by  a  Visa  or  MasterCard  credit  card. 
No  other  credit  card  is  acceptable.  Fees 
for  applications  and  other  fdings  paid 
by  credit  card  will  not  be  accepted 
unless  the  credit  card  section  of  FCC 
Form  159  is  completed  in  full!  The 
Conmiission  discourages  applicants 
from  submitting  cash  and  will  not  he 
responsible  for  cash  sent  through  the 
mail.  Personal  or  corporate  checks  dated 
more  than  si.x  months  prior  to  their 
subiri>-i..!!  to  the  Commission's 
lockbox  bank  and  postdated  checks  will 
not  be  accepted  and  will  be  returned  as 
deficient.  Third  party  checks  [i.e.. 
checks  with  a  third  party  as  maker  or 
endorser)  will  not  be  accepted. 

(1)  Specific  procedures  for  electronic 
payment  will  be  announced  by  Public 
Notice.  Applicants  nuist  submit  a 
written  request  to  the  Commission  for 
authorization  to  make  electronic 
payments  of  a  fee  for  applications  and 
other  filings,  as  follows. 

(2)  No  electronic  payment  of  an 
application  fee  will  be' accepted  unless 
the  payor  has  obtained  the  witten 
authorization  of  the  Commission  to 
submit  application  fees  electronically.  If 
is  the  responsibility  of  the  payor  to 
insure  that  any  electronic  payment  is 
made  in  the  manner  required  by  the 
Commission.  Failure  to  comply  with  the 


Commission's  procedures  will  rcsuh  in 
the  return  of  the  application  or  other 
filing  and  the  fee  payment. 

(3)  Payments  by  wire  transfer  will  be 
accepted.  Prior  to  making  a  payment  by 
wire,  the  payor  shall  obtain  the  approval 
of  the  Managing  Director  or  his 
designee.  A  completed  FCC  Form  159 
shall  be  submitted  to  the  Managing 
Director  or  his  designee  prior  to 
initiating  the  wire  transfer. 
•        »        »        •        « 

(d)  The  Conmiission  may  require 
payment  of  fees  with  a  cashier's  check 
upon  notification  to  an  applicant  or  filer 
or  prospective  group  of  applicants 
u«der  the  conditions  set  forth  below  in 
paragraphs  (d)  {Ij  and  (2)  of  this  section. 

(1)  Payment  by  cashier's  check  may  be 
required  when  a  person  or  organiziition 
has  made  payment,  on  one  or  more 
occasions  with  a  payment  instrument  on 
which  the  Commission  does  not  receive 
final  payment  and  such  failure  is  not 
excused  by  bank  error. 

(2)  The  Commission  will  no"tify  the 
party  in  writing  that  future  payments 
must  be  made  by  cashier's  check  until 
finther  notice.  If,  subsequent  to  such 
notice,  payment  is  not  made  by  cashier's 
check,  the  party's  payment  will  not  be 
accepted  and  its  application  or  other 
filing  will  be  returned. 


(0  The  Commission  will  fumi.sh  a 
stamped  receipt  of  an  application  only 
upon  request.  In  order  to  obtain*^ 
stamped  receipt  for  an  application  (or 
other  filing),  the  application  package 
must  include  a  copy  of  tho  first  page  of 
the  application,  cleariy  marked  "copy", 
submitted  expressly  for  the  purpose  of  ' 
serving  as  a  receipt'of  the  filing.  The 
copy  should  he  the  top  document  in  the 
package.  Tho  copy  will  be  date-.'-.tamped 
immediately  and  provided  to  the  bearer 
of  the  submission,  if  hand  delivered.  For 
submissions  by  mail,  the  receipt  copy 
will  be  provided  through  return  mail  if 
the  filer  has  attached  to  the  receipt  copy 
a  stamped  self-addres.sed  envelope  of 
sufficient  size  to  contain  the  date 
stainped  copy  of  the  application.  No 
remittance  receipt  copies  wiU.  be 
furnished. 

8.  Newly  de.signated  §  1.1110  is 
amended  by  revising  paragraph  (a)  to 
read  as  follows: 

§1.1110    Filing  locations. 

(a)  E.xcept  as  noted  in  this  section 
applications  and  other  filings,  with 
attached  fees  and  FCC  Form  159.  mu.st 
be  submitted  to  the  locations  and 
addresses  set  forth  in  §§1.1102  through 
1.1106. 

(1)  Tariff  filings  shall  be  filed  with  the 
Secretary,  Federal  Communications 


Commission.  Washington.  DC  20554. 
On  the  same  day,  the  filer  should 
submit  a  copy  of  the  cover  letter,  the 
FCC  Form  1 39,  and  the  appropriate  fee 
to  the  Commission's  lockbox  bank  at  the 
address  established  in  §  1.1105. 

(2)  Bills  for  collection  will  be  paid  at 
the  Commission's  lockbox  bank  at  the 
address  for  the  appropriate  service  as 
established  in  §§  1.1102  through  l.llOG. 
as  set  forth  on  the  bill  sent  by  the 
Commission.  Payments  must  be 
accompanied  by  the  bill  and  a  FCC 
Form  159  to  ensure  proper  credit. 

(3)  Petitions  for  reconsideration  or 
applications  for  review  of  fee  decisions 
pursuant  to  §1.11 170))  of  this  subpart 
must  be  accompanied  by  the  required 
fee  for  the  application  or  other  filing 
being  considered  or  reviewed. 

(4)  Applicants  claiming  an  exemption 
from  a  fee  requirement  for  an 
application  or  other  filing  under  47 
U.S.C.  158(dj(1)  or  §  1.1 113  of  this 
subpart  shall  file  their  applications  in 
the  appropriate  location  as  set  forth  in 
tho  rules  for  the  service  for  which  they 
are  applying,  e.xcept  that  request  for 
waiver  accompanied  by  a  tentative  fee 
payment  should  bo  filed  at  the 
Commission's  hjckbox  bank  at  the 
address  for  the  appropriate  service  set 
forth  in  §§1.1102  through  1.1105. 

*  »        •        •        » 

9.  Newly  designated  §  1.1116  is 
amended  b,y  revising  tho  section 
heading  and  paragraph  (c)  to  read  as 
follows: 

§  1.1116    Petitions  and  applications  for 
review. 

*  •         •         ♦         » 

(c)  Petitions  for  waivers,  deferrals,  foe 
determinations,  reconsideration  and 
applications  for  review  will  be  acted 
upon  by  the  Managing  Direct* t. 
Petitions  and  applications  for  n^view 
submitted  with  a  fee  must  be  submitted 
to  the  Commission's  lockbox  bank  at  the 
address  for  the  appropriate  service  set 
forth  in  §§1.1102  through  1.1105.  If  no 
fee  payment  is  required,  and  the  matter 
is  within  the  scope  of  the  fee  rules  in 
this  subpart,  the  petition  or  application 
for  review  should  be  filed  with  the 
Commission's  Secretary  and  clearly 
marked  to  the  attention  of  the  Managing 
Director.  Requests  for  deferral  of  a  fee 
payment  for  financial  hardship  must  he 
accompanied  by  supporting 
documtintation. 


10.  Section  1.1151  is  added  to  read  a.-, 
follows: 

§  1.1 151    Authority  to  prescribe  and  collect 
regulatory  fees. 

Authority  to  impose  and  collect 
regulatory  fet's  is  contained  in  title  VI. 
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an 


section  6002(a)  of  the  Omn 
Keconcihation  Act  of  1993 
66,  107  Stat.  397),  enacting 
the  Communications  Act, 
which  directs  the  Commission 
prescribe  and  collect  annu 
fees  from  designated  regulaltoes 
to  recover  the  costs  of  cert 
regulatory  activities  in  the 
mass  media,  common  carri 
television  services. 

11.  Section  1.1152  isaddfcd  to  read  as 
follows: 

§1.1152  Schedule  of  annual  regulatory 
fees  and  filing  locations  for  private  radio 
serwtce. 


bus  Budget 
Pub.  L.  103- 
section  9  of 
U.S.C.  159, 

to 
regulatory 
in  order 
of  its 
)rivate  radio, 
and  cable 


T 


Seivices 


Exclusive  use 
services  (per 
license) 

1.  Land  Mobile 
(Above  470 
MHZ,  Base 
Station  and 
SMRS)  (47 
CFR  Part  90). 

2.  Microwave 
(47  CFR  Pan 
94). 


3.  Interactive 
Video  Data 
Service. 


Shared  Use 
Sen/ices. 


Amateur  Vanity 
Cail  Sigr-s. 


Fee 
amount 


$16.00 


16.00 


16.00 


7.00 


7.00 


FCC 


Ptsf 


Note  1:  Rifer  to  Privalo  Kad 
Filing  Guide  for  appropriate 
Fee  F'iling  Guides  may  be  obtai 
to  the  Federal  Communication 
Public  .Service  Division,  roosn 
Washington,  DC  20554. 

12.  Section  1.1153  is  add 
follows: 


Address 


Land  Mo- 
bile, P.O.  Box 

'  Pitts- 

tjurgh,  PA 
15251-5 


FPC,  Micro- 
wave, P.O 

Box ' 

Pittsburgh, 
PA  15251-5- 

FtC,  IVDS, 
P.O.  Box 
'  Pitts- 
burgh, PA 

15251-5 

Shared 
Use  Services, 
P.O.  Box 
'  Pitts- 
burgh, PA 

15251-5 

"C,  Amateur 
Vanity  Call 
Signs.  P.O. 

Box 1 

Pittsburgh, 
PA  15251-5- 


FDC, 


S.'n  ite  I'ee 
Office  Box. 
led  by  writing 
Commission. 
J4. 


d  to  road  as 


§1.1153  Schedule  of  annual  regulatory 
fees  and  filing  locations  for  mass  media 
services. 


Services 

Fee 

amount 

Address 

AM  Radio  (47 

CFR  Part  73): 

1.  Class  D 

S250.00 

FCC,  AM 

Daytime. 

Branch,  P.O. 
Box  358835, 
Pittsburgh, 
PA  15251- 
5835.     - 

2.  Class  A 

900.00 

Fulltime. 

3.  Class  B 

500.00 

Fulltime. 

1 

4.  Class  C 

200.00 

Fulltime. 

5.  Construc- 

100.00 

tion  Permits. 

FM  Radio  (47 

CFR  Part  73): 

1 .  Classes  C, 

900  00 

FCC,  FM 

C1,C2,  B. 

Branch,  P.O. 
Box  358835, 

PittstMjrgh, 
PA  15252- 
5835. 

2.  Classes  A, 

600.00 

B1,C3. 

3.  Construc- 

500.00 

tion  Permits. 

TV  (47  CFR 

Part  73)  VHF 

Commercial: 

1.  Markets  1 

18,000 

FCC, TV 

thru  10. 

Branch.  P.O. 
Box  358835, 
Piltsburgh, 
PA  15251- 
5835. 

2.  Markets  1 1 

16,000 

thru  25. 

3.  Markets  26 

12,000 

thru  50. 

4.  Markets  51 

8,000 

thru  100. 

5.  Remaining 

5.000 

Markets. 

6.  Construc- 

4,000 

tion  Permits. 

UHF  Commer- 

cial: 

1.  Markets  1 

14,400 

FCC, UHF 

thru  1 0. 

Commercial, 
P.O.  Box 
358835,  P.ns- 
burgh,  PA 
15251-SS35. 

2.  Markets  1 1 

12,800 

thru  25. 

3.  Markets  26 

9,000 

thru  50. 

4.  Markets  51 

6,400 

thru  100. 

5.  Remaining 

4,000 

Markets. 

6.  Construc- 

3.200 

tion  Permits. 

Services 

Fee 
amount 

Address 

Low  Power  TV, 

135 

FCC,  Low 

TV  Translator, 

Power,  P.O. 

and  TV 

Box  358835. 

Booster  (47 

Pittsburgh. 

CFR  Part  74) 

PA  15251- 
5835. 

Broadcast  Auxil- 

25 

FCC,  Auxiliary, 

iary. 

P.O.  Box 
358335,  Pitts- 
burgh, PA 
15251-5835 

International 

200 

FCC,  Inter- 

(HF) Broad- 

national, P.O 

cast. 

Box  353835. 
PittsbLTgh, 
PA  15251- 

5835. 

13.  Sec.  1.1154  is  adrled  to  vfp.d  as 
follows: 

§1.1154  Schedule  of  annual  regulatory 
charges  and  filing  locations  for  common 
carrier  services. 


Services 

Fee 
amount 

Address 

Radio  Facilities: 

1   Cellular 

S60 

FCC.  Ce'iular. 

Radio  (per 

P.O.  Box 

1 ,000  sub- 

358835, Pitts- 

scribers). 

burgh,  PA 
15251-5835 

2.  Personal 

60 

Commu- 

nications. 

3.  Space  Sia- 

65,000 

tion  (geo 

orfcit). 

.  4.  Space  Sta 

90,000 

tion  (low 

earth). 

5.  Public  Mo- 

60 

bile  (per 

1,000  sub- 

scritjers). 

6.  Dom.estic 

55 

Public 

Fixed.  / 

7.  inter- 

110 

netional 

Pubic 

Fixed. 

Earth  Stations: 

1   VSAT  and 

6 

FCC,  Eaflh  Sta- 

Equivalent 

tion,  P.O.  Box 

C-Band  an- 

358335. Pitts- 

tennas (per 

burgh,  PA 

too  anten- 

15251-5835. 

nas). 

2.  Mobtle  Sat- 

6 

ell.te  Earth 

Stations 

(per  100 

antennas). 

3.  Less  than  9 

6 

meters  (per 

.    100  anten- 

nas). 
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Services 


4.  9  Meters  or 
More 
Transmit/ 
Receive 
and  Trans- 
mit Only 
(per  meter). 

Receive  Only 
(per  meter). 
Carriers: 

1.  Inter-Ex- 
change 
Carrier  (per 
1.000 

presubscri- 
bed  lines)." 

2.  Local  Ex- 
change 
Carrier  (per 
1  .COO  ac- 
cess lines). 

3.  Competitive 
Access  Pro- 
vider (per 

1 .000  sub- 
scritjers). 

4.  Irtar- 
national  Cir- 
cuits (per 

1 00  active 
64  KB  cir- 
cuit or 
equivalent). 


Fee 

amount 


85 


55 


60 


Address 


60 


60 


FCC,  Carriers, 
P.O.  Box 
358835,  Pitts 
burgh.  PA 
15251-5835. 


220 


14.  Si!c.  1.1 155  is  added  to  road  as 
follows: 

§  1.1 155    Schedule  of  regulatory  fees  and 
filing  locatioRs  for  cable  teievistcn  services 


Services 

Fee 
amount 

Address 

1 .  Cable  An- 

S220 

FCC,  Cable, 

tenra  Relay 

P.O.  Box 

Service. 

358S35.  Pitts- 
burgh, PA 
15251-5835. 

2.  Cable  TV 

370 

System  (per 

1,000  sub- 

scribers). 

15.  Section  11 156  is  added  to  read  as 
follows: 

§1.1156    Payment  of  charges  for 
regulatory  fees. 

I'ayment  of  a  regulatory  fee,  rcqidrcd 
under  §§1.1152  through  1.1155,  shall  be 
filed  in  the  following  manner: 

(a)  Payments  of  regulatory  fees  shall 
he  submitted  with  the  filing  of  any 
application  for  a  new.  renewal  or 
reinstatement  of  a  license  or  other 
authorization  in  the  private  radio 
services. 

(1)  Any  regulatory  fee  submitted  with 
an  application  in  the  private  radio 
services  shall  include  an  advance 
payntenl  of  the  total  annual  regulat()r\- 


fee  payment  due  for  the  entire  term  of 
the  license  or  other  authorization.  The 
amount  of  the  regulatory  fee  payment 
due  with  any  application  in  the" private 
radio  service  shall  be  the  multiple  of  the 
number  of  years  in  the  entire  term  of  the 
requested  license  or  other  authorization 
multiplied  by  the  annual  fee  pajonent 
required  in  the  Schedule  of  Regulator)' 
Fees,  effective  at  the  time  the 
application  is  filed.  Except  as  set  forth 
in  §  1.1159,  advance  payments  shall  be 
final  arid  shall  not  be  readjusted  during 
the  te.T-m  of  the  licen.se  or  authorization, 
notwithstanding  any  .subsequent 
increa.sc  or  decrease  in  the  annual 
amount  of  a  fee  required  under  the 
Schedule  of  Regulatory  Fees. 

(2)  Failure  to  file  the  appropriate 
n  gulatory  fee  with  an  application  in  the 
private  radio  ser\ice  will  result  in  the 
return  of  the  accompanying  application, 
including  an  application  for  which  the 
Comnii.s.sion  has  assigned  a  specific 
filing  deadline. 

OiKl)  Payments  of  standard  regulatory 
fees,  applicable  to  mass  media,  common 
carrier  and  cable  services,  shall  be  filed 
in  full  on  en  annual  basis  at  a  time 
announced  by  the  Commission  or  the 
Managing  Director,  pursuant  to 
delegated  authority,  and  published  in 
the  Federal  Register. 

(2)  Large  regulatory  fees,  as  annually 
defined  by  the  Cori.'Tiission.  may  \yp. 
snljmitted  in  installmmt  payments. 

(i]  For  Fiscal  Year  1994.  lar(;e 
regulatory  fees  may  be  submitted  in  two 
(2)  equal  installment  payments  at  times 
announced  by  the  Commission  or  the 
Managing  Director,  pursuant  to 
delegated  authority,  and  publLshed  in 
the  Federal  Reei.ster. 

(ii)  For  Fiscal  Year  1994.  installment 
payments  mav  be  submitted  for- 

(A)  VHF  and  UHF  Commercial 
Television  Stations  with  a  fee 
requirement  above  $12,000; 

(B)  Cable  Television  Systems  whose  ' 
community  units'  fee  pavraents  total 
more  than  $18,500; 

fC)  Inter-Exchange  Carriers  with  a  fet; 
requirement  above  $500,0^0; 

(D)  Local  Exchange  (Carriers  or 
Holding  Companies  with  a  fee 
requirement  above  $700,000;  and 

(E)  Space  Stations  wth  a  fee  of 
S55.000  or  above. 

(iij)  Beginning  in  Fiscal  Year  1995. 
payors  of  a  large  standard  regulatory  foe, 
as  annually  defined  by  the  Commission, 
may  submit  their  fee  payments  in  four 
(4)  equal  instalhnents  at  times  to  be 
announced  by  the  Commission  or  by  the 
Managing  Director,  pursuant  to 
delegated  autho.'-ity.  and  published  in 
the  Federal  Register. 

(c)  Standard  regulatory-  fee  payments, 
us  well  as  any  installment  pavment. 


must  be  filed  with  a  FCC  Form  159.  FCC 
Remittance  Advice,  and  a  FCC  Form 
159C,  Remittance  Advice  Continuation 
Sheet,  if  additional  space  is  needed. 
Failure  to  submit  a  copy  of  FCC  Fomj 
159  with  a  standard  regulatory  fee 
payment,  or  an  installment  payment, 
will  resuh  the  return  of  the  submis.sion 
and  a  25  percent  penalty  if  the  pavment 
is  resubmitted  after  the  date  the 
Commission  establishes  for  the  payment 
of  standard  regulatory  fees  and  for  any 
installment  payment. 

(1)  Any  late  filed  regulatory  fee 
payment  will  be  subject  to  the  penalties 
set  forth  in  §1.1163. 

(2)  If  one  or  more  installment 
payments  are  untimely  submitted  or  not 
submitted  at  all.  the  eligibility  of  the 
subject  regulatee  to  submit  installment 
payments  may  be  cancelled  and  the 
regulatee  required  to  pay  its  fee  in  a 
single  annual  payment. 

16.  Section  1.1157  is  added  to  read  as 
follows: 

§1.1157    Form  of  payment  for  regulatory 
fees. 


Any  regulatory  fee  payment  must  be 
submitted  in  the  form  of  a  check,  hank 
draft  or  money  order  denominated  in 
U.S.  dollars  and  drawTi  on  a  United 
States  financial  in.stitution  and  made 
payable  to  the  Federal  Communications 
Commission  or  by  Visa  or  Mastercard 
credit  cards  only.  The  Commission 
discdurages  applicants  from  submitting 
cash  payments  and  will  not  be 
responsible  for  cash  sent  through  the 
mail.  Personal  or  corporate  checks  dat«'d 
more  than  six  months  prior  to  tlicir 
submission  to  the  C-ommission's 
lockbox  bank  and  postdated  checks  will 
not  be  accepted  and  will  be  returned  as 
defi.':ient. 

(a)  Upon  authorization  from  the 
Commission  following  a  written  request, 
electronic  payment  of  a  regulatory  fee 
may  be  made  as  follows: 

(l)li)  The  payor  may  instnict  its  bank 
to  m.ake  payment  of  the  regulator,'  fee 
directly  to  the  Commission's  lockbox 
bdok; or 

(ii)  The  payor  may  authorize  the 
Commission  to  direct  its  lockbox  bank 
to  withdraw  funds  directly  from  the 
pavor's  bank  account. 

(2J  No  electronic  payment  of  a 
regulatory  foe  will  be  accepted  unless 
the  payor  has  obtained  the  written 
authorization  of  the  Commission  to 
submit  regulatory  fees  electronicaliv. 
Procediues  for  electronic  pajinent  of 
regulator^'  fees  v/ili  be  announced  by 
Public  Notice.  It  is  the  responsibility  of 
the  payor  to  insure  that  any  electronic 
payment  is  made  in  the  manner 
required  by  the  Commission.  Failure  to 
comply  with  the  Commission's 
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procfidurcs  for  olectronic  ee  payment 
will  result  in  the  return  o  the  fee 
payment,  and  a  penalty  f« ;  of  25  percent 
if  the  subsequent  refiling  )f  the  fee 
payment  is  late.  Failure  tc  comply  will 
also  subject  the  payor  to  t  le  penalties 
set  forth  in  section  1.1163 

(b)  Multiple  payment  ir  struments  for 
a  single  regulatory  fee  are  not  permitted, 
except  that  the  Commissi(  n  will  accept 
multiple  money  orders  in  Dayment  of 
any  fee  where  (he  fee  e.xce  eds  the 
maximum  amount  for  a  m  jney  order 
established  by  the  issuing  entity  and  the 
use  of  multiple  money  ore  ers  is  the  only 
practicable  means  availab  e  for 
payment 

fc)  Payment  of  multiple 
regulatory  fees  (including 
payment)  due  on  the  same 
made  with  a  single  paymeit  instrument 
and  cover  mass  media,  coi  nmon  carrier 
and  cable  service  fee  payn  cnts.  Each 
regulafee  is  solely  respons  ible  for 
accurately  accounting  for  ind  listing 
each  license  or  authorizati  on  and  the 
number  of  subscribers,  ac(  ess  lines,  or 
other  relevant  units  on  the 
accompanying  FCC  Form    59  and,  if 
needed,  FCC  Form  159C  a  id  for  making 
full  payment  for  every  reg  ilatory  fe;e 
listed  on  the  accompanyir  g  form.  Any 
omission  or  payinent  defie  iency  of  a 
regulatory  fee  will  result  i;  i  a  23  percent 
penalty  of  the  amount  due  and  unpaid. 

(d)  Any  regulatory  lae  p  lyment 
(including  a  regulatory  fee  payment 
submitted  with  an  applica  ion  in  the 
private  radio  ser^'ice)  mad  ;  by  credit 


standard 

3n  installment 

date,  may  be 


.card  or  money  order  must 


3e  submitted 


with  a  completed  FCC  For  n  159. 


the  credit 
cpiration  and 


Failure  to  accurately  enter 
card  number  and  date  of  e 
the  payor's  signature  in  bli  icks  number 
22  and  23  of  FCC  Form  15  )  will  result 
in  rejection  of  the  credit  c£  rd  payment. 
17.  Section  1.1158  is  ad(|ed  to  read  as 
follows: 


i  receipts  for 


o 


§1.1158    Filing  locations  an 
regulatory  fees. 

(a)  Regulatory  fee  payments 
directed  to  the  location  an 
forth  in  sections  1.1152  th 
for  the  specific  category  of 
Any  regulatory  fee  require^ 
submitted  with  an  application 
filed  as  a  part  of  the  appli 
accompanying  the  applicaji 
Commission  will  not  take 
for  matching  fees,  forms 
applications  submitted  at 
or  locations. 

(b)  Petitions  for  reconsic^ration 
applications  for  review  of 
submitted  with  a  standard 
payment  pursuant  to  §§  1. 
1.1155  are  to  be  filed  with 
Commission's  l(x:kbox 


;ar  d 


:  ban  c 


must  be 
address  set 
ugh  1.1155 
fee  involved, 
to  be 

must  be 
ion  package 
on.  The 
esponsibility 


ifferent  times 


or 
ee  decisions 
regulatory  fee 
153  through 
he 
in  the 


manner  set  forth  in  §§1.1153  through 
1.1155  for  payment  of  the  fee  subject  to 
the  petition  for  reconsideration  or  the 
application  for  review.  Petitions  for 
reconsideration  and  applications  for 
review  that  are  submitted  with  no 
accompanying  payment  should  be  filed 
with  the  Secretary,  Federal 
Communications  Commission, 
Attention:  Managing  Director, 
Washington,  DC  20554. 

(c)  Any  request  for  exemption  from  a 
regulatory  fee  shall  be  filed  with  the 
Secretary,  Federal  Communications 
Commission,  Attention:  Managing 
Director,  Washington,  DC  20554,  except 
that  requests  for  exemption 
accompanied  by  a  tentative  fee  payment 
shall  be  filed  at  the  lockbox  set  forth  for 
the  appropriate  service  in  §§  1.1152 
through  1.1155. 

(d)  The  Commission  will  furnish  a 
receipt  for  a  regulatory  fee  payment  only 
upon  request.  In  order  to  obtain  a 
receipt  for  a  regulatory  fee  payment,  the 
package  must  include  an  extra  copy  of 

^Ihe  Form  FCC  159  or,  if  a  Form  159  is 
not  required  with  the  payment,  a  copy 
of  the  first  page  of  the  application  or 
other  filing  submitted  with  the 
regulatory  fee  payment,  submitted 
expressly  for  the  purpose  of  serving  as 
a  receipt  for  the  regulatory  fee  payment 
and  application  fee  payment,  if 
required.  The  document  should  be 
clearly  marked  "copy"  and  should  be 
the  top  document  in  the  package.  The 
copy  will  be  date  stamped  immediately 
and  provided  to  the  bearer  of  the 
submission,  if  hand  delivered.  For 
submissions  by  mail,  the  receipt  copy 
will  be  provided  through  return  mail  if 
the  filer  has  attached  to  the  receipt  copy 
a  stamped  self-addressed  envelope  of 
sufficient  size  to  contain  the  receipt 
document. 

18.  Section  1.1159  is  added  to  read  as 
follows: 

§1.1159    Refunds  of  regulatory  fees. 

(a)  Regulatory  fees  will  be  refunded, 
upon  request,  only  in  the  following 
instances: 

(1)  When  no  regulatory  fee  is  required 
or  an  excessive  fee  has  been  paid.  In  the 
case  of  an  overpayment,  the  refund 
amount  will  be  based  on  the  applicants', 
permittees',  or  licensees'  entire 
submission.  All  refunds  will  be  issued 
to  the  payor  named  in  Block  Number  3 
of  the  FCC  Form  159. 

(2)  In  the  case  of  advance  payment  of 
regulatory  fees,  subject  to  §  1.1152,  a 
refund  will  be  issued  based  on 
unexpired  hill  years: 

(i)  When  the  Commission  adopts  new 
rules  that  nullify  a  license  or  other 
authorization,  or  a  new  law  or  treaty 


renders  a  license  or  other  authorization 
useless; 

(ii)  When  a  licensee  in  the  private 
radio  service  surrenders  the  license  or 
other  authorization  subject  to  a  fee 
payment  to  the  Commission;  or 

(iii)  When  the  Commission  declines  to 
grant  an  application  submitted  with  a 
regulatory  fee  payment. 

(3)  When  a  waiver  is  granted  in 
accordance  with  §1.1165  of  this 
subpart. 

(b)  No  pro-rata  refund  of  an  annual  fee 
will  be  issued. 

(c)  No  refunds  will  be  issued  based  on 
unexpired  partial  years. 

(d)  No  refunds  will  be  processed 
without  a  written  request  from  the 
applicant,  permittee,  licensee  or  agent. 

19.  Section  1.1160  is  added  to  read  as 
follows: 

§  1.1160    Conditional  license  grants  and 
delegated  autriorizatlons. 

(a)  Grant  of  any  application  or  an 
instrument  of  authorization  or  other 
filing,  for  which  a  regulatory  fe^e  is 
required  to  accompany  the  application 
or  filing,  will  be  conditioned  upon  final 
payment  of  the  regulatory  fee.  Final 
payment  shall  mean  receipt  by  the  U.S. 
Treasury  of  funds  cleared  by  the 
financial  institution  on  which  the 
check,  bank  draft,  money  order,  credit 
card,  wire  or  electronic  payment  is 
drawn. 

(1)  If,  prior  to  a  grant  of  an  instrument 
of  authorization,  the  Commission  is 
notified  that  final  payment  of  the 
regulatory  fee  has  not  been  made,  the 
application  or  filing: 

(i)  Will  be  dismissed  and  returned; 

(ii)  Shall  lose  its  place  in  the 
processing  line;  and 

(iii)  Will  not  be  treated  as  timely  filed 
if  resubmitted  after  the  relevant  filing 
deadline. 

(2)  If,  subsequent  to  a  grant  of  an 
instrument  of  authorization  or  other 
filing,  the  Commission  is  notified  that 
final  payment  has  not  been  made,  the 
Commission  will: 

(i)  Automatically  rescind  that 
instrument  of  authorization; 

(ii)  Notify  the  grantee  of  this  action; 
and 

(iii)  Treat  as  late  filed  any  application 
resubmitted  after  the  original  deadline 
for  filing  the  appfication. 

(3)  Upon  receipt  of  a  notification  of 
rescission  of  the  authorization,  the 
grantee  will  immediately  cease 
operations  initiated  pursuant  to  the 
authorization. 

(b)  In  those  instances  where  the 
Commission  has  granted  a  request  for 
deferred  payment  of  a  regulatory  fee, 
further  processing  of  the  application  •" 
filing  or  the  grant  of  authority  shall  be- 
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conditioned  upon  final  payment  of  the 
regulatory  fee  and  any  required 
penalties  for  late  payment  prescribed  by 
the  deferral  decision.  Failure  to  comply 
with  the  terras  of  the  deferral  decision 
shall  resuh  in  the  automatic  dismissal  of 
the  submission  or  rescission  of  the 
Commission  authorization.  Further,  the 
Commission  shall: 

(1)  Notify  the  grantee  that  the 
authorization  has  been  rescinded.  Upon 
such  notification,  the  grantee  will 
immediately  cease  operations  initiated 
pursuant  to  the  authorization;  and 

(2)  Treat  as  late  filed  any  application 
resubmitted  after  the  original  deadline 
for  filing  the  application. 

(c)  Where  the  procedures  described  in 
paragraphs  (a)  and  (b)  of  this  section 
would  not  provide  a  meaningful 
incentive  to  pay  a  regulatory  fee  that  is 
due  or  would  not  be  a  meaningful 
sanction  for  failure  to  pay  such  a  fee,  the 
Commission  may,  in  its  discretion, 
whether  the  regulatory  fee  is  required  to 
be  paid  with  an  application  for  an 
instrument  of  authorization  or 
otherwise,  withhold  processing  and/or 
grant  of  any  application  or  filing  made 
by  a  person  or  organization  who  has 
failed  to  make  full  payment  of  any 
regulatory  fee  due. 

(1)  Before  taking  such  action,  the  staff 
will  make  a  written  request  for  the  fee, 
together  with  any  penalties  that  may  be 
rendered  under  this  subpart.  Such 
request  shall  inform  the  regulatee  that 
failure  to  pay  may  result  in  the 
Commission  withholding  action  on  any 
application  or  request  filed  by  the 
applicant.  The  staff  shall  also  inform  the 
regulatee  of  the  procedures  for  seeking 
Commission  review  of  the  staffs  fee 
determination. 

(2)  If,  after  final  determination  that 
the  fee  is  due,  payment  is  not  made  in 
a  timely  manner,  the  staff  may  terminate 
processing  and/or  withhold  any  grant  or 
petition  requested  by  the  person  or 
organization  subject  to  the  fee  payment 
requirement,  until  the  matter  is 
resolved. 

20.  Section  1.1161  is  added  to  read  as 
follows: 


§1.1161    General  exemptions  from 
regulatory  fees. 

No  regulatory  fee  established  in 
§§1.1152  through  1.1155  of  this 
subpart,  unless  othervi'ise  qualified  in 
this  section  shall  be  required  for: 

(a)  Applicants,  permittees  or  licensees 
in  the  Amateur  Radio  Service,  except 
that  any  person  requesting  a  vanity  call- 
sign,  following  July  18,  1994  shalfbe 
subject  to  the  payment  of  a  regulatory 
fee,  as  prescribed  in  §  1 .  11 52  of  this 
Subpart. 


(b)  Applicants,  permittees,  or 
licensees  who  qualify  as  government 
entities.  For  purposes  of  this  exemption, 
a  government  entity  is  defined  as  any 
state,  possession,  city,  county,  town, 
village,  municipal  corporation!  or 
similar  political  organization  or  subpart 
thereof  controlled  by  publicly  elected  or 
duly  appointed  public  officials 
exercising  sovereign  direction  and 
control  over  their  respective 
communities  or  programs. 

(c)  Applicants,  permittees  or  licensees 
who  qualify  as  nonprofit  entities.  For 
purposes  of  this  exemption,  a  nonprofit 
entity  is  defined  as  an  organization 
possessing  nonprofit,  tax  exempt  status 
under  section  501  of  the  Internal 
Revenue  Code,  26  U.S.C.  501. 

(d)  Applicants,  permittees  or  licensees 
in  the  Special  Emergency  Radio  and 
Public  Safety  Radio  services. 

(e)  Applicants,  permittees  or  licensees 
of  noncommercial  educational  broadcast 
stations  in  the  FM  or  TV  ser\'ices,  as 
well  as  AM  applicants  permittees  or 
licensees  operating  in  accordance  with 
§73.503  of  this  chapter. 

(0  AppUcants,  permittees  or  licensees 
qualifying  under  §  1.1 161(e)  requesting 
Commission  authorization  in  any  other 
mass  media  radio  service  (except  the 
international  broadcast  (HF)  service), 
private  radio  service,  or  common  carrier 
communications  service  requiring 
payment  of  a  regulatory  fee,  if  the 
service  is  used  in  conjunction  with  their 
noncommercial  educational  broadcast 
station  on  a  noncommercial  educational 
basis. 

(g)  Other  applicants,  permittees  or 
licensees  providing,  or  proposing  to 
provide,  a  noncommercial  educational 
or  instructional  service,  but  not 
qualifying  under  §  1.1161(e).  may  be 
exempt  fi-om  regulatory  fees,  or  be 
entitled  to  a  refund,  in  the  following 
circumstances: 

(1)  The  applicant,  permittee  or 
licensee  is  an  organization  that,  like  the 
Public  Broadcasting  Service  or  National 
Public  Radio,  receives  funding  directly 
or  indirectly  through  the  Public 
Broadcasting  Fund,  47  U.S.C.  396(k), 
distributed  by  the  Corporation  for 
Public  Broadcasting,  where  the 
authorization  requested  will  be  used  in 
conjunction  with  the  organization  on  a 
noncommercial  educational  basis: 

(2)  An  applicant,  permittee  or  licensee 
of  a  translator  or  low  power  television 
station  operating  proposing  a 
noncommercial  educational  service      » 
who.  after  grant,  provides  proof  that  it 
has  received  funding  for  the 
construction  of  the  station  tlu-ough  the 
National  Telecommunications  and 
Information  Administration  (NTIA)  or 


other  showings  as  required  by  the 
Commission;  or 

(3)  An  applicant,  permittee,  or 
licensee  provided  a  fee  refund  under 
§  1.1159  and  operating  as  a 
noncommercial  education  station,  is 
e.xempt  fi-om  fees  for  broadcast  auxiliary 
stations  (Part  74.  Subparts  D,  E.  and  F. 
of  this  chapter)  or  stat-ons  in  the  private 
radio  or  common  carrier  services  where 
such  authorization  is  to  be  used  in 
conjunction  with  the  noncommercial 
educational  tr.^,slator  or  low  power 
station. 

(h)  An  applicant,  permittee  or 
licensee  that  is  the  licensee  of  an 
instructional  television  fixed  station  is 
exempt  from  regulatory  fees  where  the 
authorization  requested  will  be  used  by 
the  applicant  in  conjunction  with  the 
provision  of  the  instructional  service, 
(i)  Applications  filed  in  the  private 
radio  service  for  the  sole  purpose  of 
modifying  an  existing  authorization  (or 
a  pending  application  for  authorization). 
However,  if  the  applicant  also  requests 
a  renewal  or  reinstatement  of  its  license 
or  other  authorization  for  which  the 
submission  of  a  regulatory  fee  is 
required,  the  appropriate  regulator^'  fee 
for  such  additional  request  must 
accompany  the  applicaticn. 

21.  Section  1.1162  is  added  to  read  as 
follows: 

§  1.1162    Adjustments  to  regulatory  fees. 

(a)  For  Fiscal  Year  1994,  the  amounts 
assessed  for  regulatory  fees  are  set  forth 
in  §§1.1152  through  1.1155. 

(b)  For  Fiscal  Year  1995  and 
thereafter,  the  Schedule  of  Regulatory 
Fees,  contained  in  §§  1.1152  through 
1.1155,  may  be  adjusted  annually  by  the 
Commission  pursuant  to  section  9  of  the 
Communications  Act.  47  U  S.C.  159. 
Adjustments  to  the  fees  established  for 
any  category'  of  regulatory  fee  payment 
shall  include  of  projected  cost  increases 
or  decreases  of  the  in  volume  of 
licensees  or  units  upon  which  the 
regulatory  fee  is  calculated. 

(c)  The  fees  assessed  shall: 

(1)  Be  derived  by  determining  the  full- 
time  equivalent  number  of  emplovees 
performing  enforcement  activitie,s, 
policy  and  rulemaking  activities,  user 
information  services,  and  international 
activities  within  the  Private  Radio 
Bureau,  Mass  Media  Bureau,  Common 
Carrier  bureau.  Cable  Services  Bureau 
and  other  offices  of  the  Commission, 
adjusted  to  take  into  account  factors  that 
are  reasonably  related  to  the  benefits 
provided  to  the  payor  of  the  fee  by  the 
Commission's  activities,  including  such 
factors  as  service  coverage  area,  shared 
use  versus  exclusive  use,  and  other 
factors  that  die  Commission  determines 
are  necessary  in  the  public  interest; 
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(2)  Be  established  at  ani(  lunts  that  will 
result  in  collection,  during  each  fiscal 
year,  of  an  amount  that  caj  i  reasonably 
be  expect'^'^  to  equal  the  ai  (lount 
appropriai    i  for  such  fiscj  1  yp^r  for  the 
performance  of  the  activiti  3S  described 
in  paragraph  (c)(1)  of  this  ;  ection. 

(d)  The  Commission  sha  1  by  rule 
amend  the  Schedule  of  Re;  ulatory  Fees 
by  proportionate  increases  or  decreases 
that  reflect,  in  accordance  vith 
p^u-agraph  {c)(2)  of  this  sec  ion  changes 
in  the  amount  appropriate*  for  the 
performance  of  the  activiti  is  described 
in  paragraph  (c)(1)  of  this  s  ection  for 
such  Hbcal  year.  Su«Ji  prof  ortionate 
increases  or  decreases  shal  be  adjusted 
to  reflect  unexpected  incre  ises  or 
decreases  in  the  number  ol  licensees  or 
units  subject  to  payment  o  such  fees 
and  result  in  collection  of ;  n  aggregate 
amount  of  fees  that  will  ap  )roximately 
equal  the  amount  appropri  ited  for  the 
subject  regulatory  activitie;  . 

(e)  The  Commission  shal.  by  rule, 
ainond  the  Schedule  of  Rej  ulatory  Fees 
if  the  Con.  . mission  determi  les  that  the 
Schedule  requires  amendn  ent  to 
comply  with  the  requiremf  nts  of 
paragraph  (c)(1)  of  this  seel  ion.  In 
making  such  amendments,  the 
Commission  shall  add,  deli  te  or 
reclassify  services  in  the  Sc  hedule  to 
reflect  additional  deletions  or  changes 
in  the  nature  of  its  services  as  a 
consequence  of  Commissiai  rulemaking 
proceedings  or  changes  in   aw. 

(f)  In  making  adjustment:  to 
r;>gulatory  fees,  the  Commi  sion  will 
round  such  fees  to  the  near  ;st  $5.00  in 
the  case  of  fees  under  $1 ,0(.  0.00,  or  to 
the  nearest  $25.00  in  the  cepe  of  fees  of 
Sl.OOO.OOormore. 

22.  Section  1.1163  is  adc^d  to  read  as 
follows: 


uffi 


tl 


mj  nner 


§1.1163    Penalties  (or  late  orj  insufficient 
regulatory  le«  payrr>ents 

Any  lat*'  -'ayment  or  ins 
payment  of  a  regulatory  fee 
by  bank  error,  shall  subject 
to  a  25  percent  penalty  of 
of  the  fee  or  installment  pa; 
was  not  paid  in  a  timely 
timely  fee  payment  or  insta 
payment  is  one  received  at 
Commission's  lockbox  ban! 
date  specified  by  the  Comn  iss 
the  Managing  Director.  A  pi  ly 
also  be  considered  late  filec 
payment  instrument  (check 
order,  bank  draft  or  credit 
uncollec-tible. 

(a)  The  Commission  may 
discretion,  following  one  ot 
filed  installment  payments 
regulatce  to  pay  the  entire 
regulator}'  fee  by  a  date  cert  i 


cient 
not  excused 
the  regulatee 
e  amount 
ment  which 

A 
Iment 
he 

by  the  due 
ion  or  by 
ment  will 
if  the 
money 
d)is 


c  in 


in  its 
more  late 
require  a 
ance  of  its 
ni.  in 


hal 


addition  to  assessing  a  25  percent 
penalty. 

(b)  In  cases  where  a  fee  payment  fails 
due  to  error  by  the  payor's  bank,  as 
evidenced  by  an  affidavit  of  an  officer 
of  the  bank,  the  date  of  the  original 
submission  will  be  considered  the  date 
of  filing. 

(c)  If  a  regulatory  fee  is  not  paid  in  a 
timely  manner,  the  regulatee  will  be 
notified  of  its  deficiency.  This  notice 
will  automatically  assess  a  25  percent 
penalty,  subject  the  delinquent  payor's 
pending  applications  to  dismissal,  and 
may  require  a  delinquent  payor  to  show 
cause  why  its  existing  instruments  of 
authorization  should  not  be  subject  to 
rescission. 

(d)fl)  Where  a  regulatee's  new. 
renewal  or  reinstatement  application  is 
required  to  be  filed  with  a  regulatory  fee 
(as  is  the  case  with  private  radio 
services),  the  application  will  be 
dismissed  if  the  regulatory  fee  is  not 
included  with  the  application  package. 
In  the  case  of  a  renewal  or  reinstatement 
application,  the  application  may  not  be 
refiled  unless  the  appropriate  regulatory 
fee  plus  the  25  percent  penalty  charge 
accompanies  the  refiled  application. 

(2)  If  the  application  that  must  be 
accompanied  by  a  regulatory  fee  is  a 
mutually  exclusive  application  with  a 
filing  deadline,  or  any  other  application 
that  must  be  filed  by  a  date  certain,  the 
application  will  be  dismissed  if  not 
accompanied  by  the  proper  regulatory 
fee  and  will  be  treated  as  late  filed  if 
resubmitted  after  the  original  date  for 
filing  the  application. 

(e)  Any  pending  or  subsequently  filed 
application  submitted  by  a  party  will  be 
dismissed  if  that  party  is  determined  to 
be  delinquent  in  paying  a  standard 
regulatory  fee  or  an  installment 
payment.  The  application  may  be 
resubmitted  only  if  accompanied  by  the 
required  regulatory  fee  and  by  any 
assessed  penalty  payment. 

(f)  In  instances  where  the  Commission 
may  revoke  an  existing  instrument  of 
authorization  for  failure  to  file  a 
regulatory  fee,  the  Commission  will 
provide  prior  notice  to  the  regulatee  of 
such  action  and  shall  allow  the  licensee 
no  less  than  60  days  to  either  pay  the 
fee  or  show  cause  why  the  payment 
asse.ssed  is  inapplicable  or  should 
otherwise  be  waived  or  deferred. 

(1)  An  adjudicatory  hearing  will  not 
be  designated  unless  the  response  by  the 
regulatee  to  the  Order  to  Show  Cause 
presents  a  substantial  and  material 
question  of  fact. 

(2)  Disposition  of  the  proceeding  shall 
be  based  upon  written  evidence  only 
and  the  burden  of  proceeding  with  the 
introduction  of  evidence  and  the  burden 


of  proof  shall  be  on  the  respondent 
rt^gulatee. 

(3)  Unless  the  regulatee  substantially 
prevails  in  the  hearing,  the  Commission 
may  assess  costs  for  the  conduct  of  the 
proceeding  against  the  respondent 
regulatee.  See  47  U.S.C.  402(b)(5). 

(4)  Any  regulatee  failing  to  submit  a 
regulatory  fee,  following  notice  to  the 
regulatee  of  failure  to  submit  the 
required  fee,  is  subject  to  collection  of 
the  fee,  including  interest  thereon,  any 
associated  penalties,  and  the  full  cost  of 
collection  to  the  Federal  government 
pursuant  to  section  3720A  of  the 
Internal  Revenue  Code,  31  U  S.C.  3720A 
and  to  the  provisions  of  the  Debt 
Collection  Act.  31  U.S.C.  3711.  See  47 
CFR  1.1901-1.1952.  The  debt  collection 
processes  described  may  proceed 
concurrently  with  any  other  sanction  in 
this  section. 

23.  Section  1.1164  is  added  to  read  as 
follows: 

§1.1164    Payment  by  cashier's  check  (or 
regulatory  fees. 

Payment  by  cashier's  check  may  be 
required  when  a  person  or  organization 
makes  pajTnent,  on  one  or  more 
occasions,  with  a  payment  instrument 
on  which  the  Commission  does  not 
receive  final  payment  and  such  error  is 
not  excused  by  bank  error. 

24.  Section  1.1165  is  added  to  read  as 
follows; 

§  1.1 165    Waivers,  reductions  and  deferrals 
of  regulatory  fees. 

The  fi!es  established  by  §§  11 152 
through  1.1155  of  this  subpart  may  be 
waived,  reduced  or  deferred  in  specific 
instances,  on  a  case-by-case  basis,  where 
good  cause  is  shown  and  where  waiver, 
reduction  or  deferral  of  the  fee  would 
promote  the  public  interest.  Requests  for 
waivers,  reductions  or  deferrals  of 
regulatory  fees  for  entire  categories  of 
payors  will  not  be  considered. 

(a)  Requests  for  waivers,  reductions  or 
deferrals  will  be  acted  upon  by  the 
Managing  Director  with  the  concurrence 
of  the  General  Counsel.  If  the  request  for 
waiver,  reduction  or  deferral  is 
accompanied  by  a  fee  payment,  the 
request  must  be  submitted  to  the 
Commission's  lockbox  bank  at  the 
address  for  the  appropriate  service  set 
forth  in  §1.1152  through  1.1155  of  this 
subpart.  If  no  fee  payment  is  submitted 
and  the  matter  is  wnthin  the  scope  of  the 
fee  rules  in  this  subpart  the  reque.st 
should  be  filed  with  the  Comrnission's 
.Secretary  and  clearly  marked  to  the 
attention  of  the  Managing  Director. 

(b)  Deferrals  of  fees  wiu  be  granted  for 
a  period  of  six  months  following  the 
date  that  the  fee  is  initially  due. 

(c)  Petitions  for  waiver  of  a  regulatory 
fee  must  be  accompanied  by  the 
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required  fee  and  FCC  Form  159. 
Submitted  fees  will  be  returned  if  a 
waiver  is  granted.  Waiver  requests  that 
do  not  include  the  required  fees  or 
forms  will  be  dismissed  unless 
accompanied  by  a  petition  to  defer 
payment  due  to  financial  hardship, 
supported  by  documentation  of  the 
financial  hardship. 

(d)  Petitions  for  reduction  of  a  fee 
must  be  accompanied  by  the  full  fee 
payment  less  the  amount  of  the 
requested  reduction  and  FCC  Form  159. 
Petitions  for  reduction  accompanied  by 
a  fee  payment  must  be  addressed  to  the 
Federal  Communications  Commission. 
Post  Office  Box  358835.  Pittsburgh. 
Pennsylvania.  15251-5835. 

25.  Section  1.1166  is  added  to  read  as 
follows: 

§  1.1 166    Error  claims  related  to  regulatory 
fees. 

(a)  Challenges  to  determinations  of  an 
insufficient  regulatory  fee  payment 
should  be  made  in  writing.  Challenges 
submitted  wiuh  a  fee  payment  must  be 
submitted  to  the  same  location  as  the 
original  fee  payment,  marked 
"Attention:  Fee  Supervisor".  Challenges 
not  accompanied  by  a  fee  pavment 
should  be  filed  with  the  Cornmission's 
Secretary  and  clearly  marked  to  the 
attention  of  the  Managing  Director. 

(b)  The  filing  of  a  petition  for 
reconsideration  or  an  application  for 
review  of  a  fee  determination  will  not 
toll  the  requirement  that  full  and  proper 
payment  of  the  underlying  fee  payment 
be  submitted,  as  required  by  the 
Commission's  action,  or  delegated 
action,  on  a  request  for  waiver, 
reduction  or  deferment.  Petitions  for 
reconsideration  and  applications  for 
review  submitted  with  a  fee  pavment 
must  be  submitted  to  the  same  location 
as  the  original  fee  payment.  Petitions  for 
reconsideraiion  an'd  applications  for 
review  not  accompanied  bv  a  foe 
payment  should  be  filed  with  the 
Commission's  Secretary  and  clearly 
marked  to  the  attention  of  the  Managing 
Director. 

(1)  Failure  to  submit  the  foe  by  the 
date  required  will  resuh  in  the 
assessment  of  a  25  percent  penalty. 

(2)  If  the  fee  payment  should  fail 
while  the  Commission  is  considerino 
the  matter,  the  petition  for 
reconsideration  or  application  for 
review  will  be  dismissed. 

Note:  These  appendices  will  not  appear  in 
the  Code  of  Federal  Regulations 

Appendix  A 

Guidelines  for  Regulatory  Fee  Cotegnries 

1.  The  guidelines  below  provide  an 
explanation  of  reguJalorv-  fee  categories 
established  by  the  Schedule  of  Regulatorv 


Fees  in  section  9(g)  of  the  Communications 
Act.  47  U.S.C.  159(g).  Where  regulatory  fee 
categories  need  interpretation  or  clarification, 
we  have  relied  on  the  legislative  history  of 
Section  9.  our  own  experience  in  establishing 
and  regulating  the  various  services  subject  to 
a  fee  requirement  and  the  comments  of  the 
parties  in  our  proceeding  to  adopt  fees  for 
Fiscal  Year  1994  and  establish  rules  to 
implement  the  regulatory  fee  program.  The 
categories  and  amounts  set  out  in  the 
schedule  might,  by  the  next  fiscal  year  and 
in  subsequent  Hscal  years,  be  amended, 
adjusted,  or  modified  to  reflect  changes  in 
the  Commission's  appropriations,  our  costs 
of  providing  the  regulatory  services  to  be 
recovered  by  the  fee  program,  and  additfons. 
reductions  and  changes  in  the  ser\ices 
subject  to  the  fee  requirement.  See  47  U  S  C 
159(b)  (2).  (3). 


1.  Private  Radio  Bureau 

2.  The  two  levels  of  statutory  fees  for 
Private  Radio  senices,  exclusive  use  ser\ ice 
and  shared  use  services,  were  established  on 
the  basis  that  those  licensees  who  generally 
receive  a  higher  quality  communications 
channel,  due  to  exclusive  or  lightly  shared 
frequency  assignments,  will  pay  a  higher  fee 
than  those  who  share  marginal  quality 
channels.  House  Report  at  17.  In  addition, 
because  of  the  relativelv  small  annual  fee 
amounts  in  the  Private  Radio  Sen-ices, 
applicants  for  new  licenses  and 
reinstatements  and  for  renewal  of  their 
current  licenses  will  be  required  to  pay  a 
regulatory  fee  covering  an  entire  license  term, 
with  only  a  percentage  of  all  licensees  paying 
a  regulatory  fee  in  any  one  year. 

3.  Applications  for  modification  or 
assignment  of  an  existing  authorization  do 
not  require  pavment  of  a  regulatorv  fee.  The 
expiration  date  of  these  authorizations  will 
not  reflect  a  new  license  term  when  either 
modifications  or  assignments  are  processed. 
In  an  effort  to  reduce  public  confusion,  the 
Commission  has  provided  separate  post 
office  box  addresses  for  these  actions, 
a.  Exclusive  Use  Senices 

4.  Land  Mobile.  Regulatees  covered  under 
this  category  include  those  authorized  under 
Part  90  of  the  Commissions  Rules  to  provide 
limited  acn";s  orivate  radio  sen-ice  that 
allows  high  quality  voice  or  digital 
communications  between  vehicles  or  to  fixed 
stations  to  further  tlie'business  activities  of 
the  licensee.  These  services,  using  the  220- 
222  MHz  band  and  freque.ncies  at  470  MHz 
and  above,  may  be  offered  on  a  private  carrier 
basis  in  the  Specialized  Mobile  Radio 
Services  (SMRS).  These  land  mobile 
licensees  are  subject  to  a  regulatory  fee  of  S16 
per  license  per  year.  They  will  pay  either  a 
S80  or  $160  regulatory  fee  (depending 
whether  their  license  term  is  5  or  10  years).' 
5.  Microwave.  Private  microwave  systems, 
authorized  under  part  94  of  the 
Commission's  Rules,  provide 
telecommunications  services  between  fixed 
points  and  are  often  used  to  relay  data  and 
to  control  railroad,  pipeline  and  utility 


•  Some  of  these  sen  ices  may  be  reclassified  when 
the  Commission  implements  the  recer.t 
amendments  to  section  332  governing  the  provision 
of  mobile  radio  services.  Sec  n.  1 1. 


equipment.  Microwave  licensees  are  required 
to  pay  the  total  regulatory  fee  for  the  entire 
term  of  their  license  when  filing  their  initial 
or  renewal  application.  The  annual  fee  is  S16 
for  a  total  of  S80  to  be  filed  with  the 
application. 

6.  Interactive  Video  Data  Scr\ice  (H'DS). 
IVDS  is  a  two-way  point-to-multi-point  radio 
service  which  provides  information  about 
products  and  services,  and  allows  subscribers 
to  respond  through  their  television  sets.  IVDS 
is  offered  on  a  private  carrier  basis  and  is 
authorized  under  Part  95,  Subpart  F  of  the 
Commission's  Rules.  IVDS  licensees  will  be 
assessed  a  regulatorv-  fee  of  S80  per  license 
to  cover  each  five  vear  license  term  (Si 6  per 
year). 

b.  Shared  Use  .Services  and  Other 
Authorizations 

7.  The  specific  categories  of  shared-use 
senices  listed  below  arc  not  on  the  statutory 
schedule  but  were  listed  in  the  House  Report. 
As  discussed  above,  we  propose  that 
emergency  and  public  safety  senices  would 
be  exempted  from  regulaton,-  fees. 

8.  Aviation  (Aircraft  and  Ground  Stations). 
The  aircraft  radio  senice  provides 
communications  between  aircraft  or  from 
aircraft  to  ground  stations  and  includes 
frequencies  ured  to  communicate  with  air 
traffic  control  facilities.  See  generally  47  CFR 
Part  87.  Aviation  aircraft  transceiver  stations 
are  subject  to  a  regulaton  fee  of  S7  per  year 
per  station  (the  total  fee  o{S70  ptr  station  for 
ten  year  license  term  is  to  be  paid  at  the  time 
a  renewal  or  new  application  is  filed). 
Aviation  ground  stations  provide 
communications  to  aircraft  for  weather  or 
landing  information,  or  for  logistical  supjwrt 
to  aircraft  operations.  These  stations  are 
subject  to  a  regulatory  fee  of  57  per  year  per 
license  (the  total  fee  of  S35  per  license  for 
five  year  license  term  is  to  be  paid  at  the  time 
a  renewal  or  neiv  applicatron  is  filed). 

9.  Marine  (Coast  and  Sliip  Stations). 
Marine  coast  stations  are  hnd-based  stations 
in  the  maritime  senices,  authorized  under 
Part  80  of  our  rules,  which  provide 
communications  services  to  ships  and  other 
watercraft  in  coastal  and  inhnd  watenvays. 
Coast  stations  are  subject  to  a  S35  regulator)- 
fee  for  each  license,  covering  the  fiv  year 
license  term  (S7  per  year).  Marii.p  s  -p 
stations,  also  authorized  under  Pait  ;'.u, 
provide  telt-coni.'nunications  betwi:>n 
watercraft  or  betv/een  watercraft  and  shore- 
based  stations.  Shipboard  radio  installations 
are  required  by  domestic  and  intfimational 
law  for  large  passenger  or  carpo  vesst- Is. 
Radio  equipment  may  be  voluntarily 
installed  on  smaller  vessels,  such  r.« 
recreational  boats.  Ship  stations  are  assessed 
a  S70  regulatory  fee  per  stclion,  cc-.ering  the 
ten  year  license  term  {S7  p-;r  yc-sr)  and  is  to 
be  paid  at  the  same  time  a  license  renewal 
application  or  new  application  is  filed. 

10.  General  Mobile  Radio  Senicf  ICMRSj. 
G.MRS,  authorized  under  Part  95  of  the  Rules, 
is  a  land  mobile  radio  sen  ice  that  provides 
personal  and  limited  business 
communications  betv.een  vehicles  or  to  fixed 
stations  for  short-range,  l-.vn-way 
communications.  Each  GMRS  license  is 
subject  to  a  S35  rogulatory  fee.  whir  h  covers 
the  five  year  license  term  (.■57  per  vea-J  >ind 
is  to  be  paid  at  tiie  same  time  a  license 
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renewal  application  or  new  a 
filed. 

11.  Other  Land  Mobile. 
land  mobile  services  not  cove^d 
exclusive  use  category  provid  t 
way  communications  betweet 
persons  or  to  fixed  stations  or 
These  services,  authorized  unper 
the  Rules,  include  radiolocat 
private  carrier  paging,  industria 
services  and  land  transportat 
services.  Reguiafory  fees  will 
a  per  license  basis  with  the 
the  five  year  license  term  ($7 
is  to  be  p>aid  at  the  same  time 
renewal  application  or  new  a 
filed. 

t.  Amateur  Vanity  Call-Signs 

12.  IfPart97oftheRulesis 
the  Commi5;<;ion  to  authorize 
vanity  call-s>^is,  amateur  rad 
would  be  able  to  request  a  s 
See  S'otice  of  Proposed  Fu!e 
Docket  No.  93-305,  9  FCC  Rcc 
E'ich  amateur  licensee  with  a 
will  be  assessed  a  regulatory 
\  par  The  total  fee  of  $70  will 
year  license  term  during  wh 
will  be  in  use.  The  first  10-ye«  r 
paid  at  the  time  a  request  for  a 
5ign(s)  is  made.  If  a  requested 
is  not  available  or  other<«ise 
to  the  requestor,  the  regulatory 
refunded  since  amateurs  are  e: 
exempt  under  the  statute  from 
fees,  unless  they  have  receive* 
call-sign. 

2.  Mass  Media  Bureau 

13.  The  regulatory  fees  fnr  Mass  Media 
services  generally  apply  to  bra  idcast 

i(.en:tees  and  permittees  ar.d  t  >  other 
regulitees.^  We  have  exempte( 
noncommercial  educational  biiadcasters 
from  regulatory  fees. 

a  .AM  Radio  .stations 

14.  Class  A.  Class  A  A.M  radio  stations  are 
unlimited  time  stations  operat  ag  on  a  clear 
channel  and  designed  to  rendc  r  primary  and 
secondary  service  over  an  exte  ided  service 
Hfea  and  at  relatively  long  dist  inces  from 
their  tranMnitters.  Class  A  stat  ons'  primary 
service  areas  are  protected  fror  i  objectionable 
interference  from  other  station  i  on  the  same 
and  adjacent  channels,  with  s«  ::ondary 
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*  We  Qoie  that  some  Mass  Meda 
as  ihe  direct  broadcast  satellite  sen 
Ii.slruc*ional  Television  Fixed 
and  FM  translators  and  boosters 
specifically  listed  in  the  statutory 
believe  that  ITFS  was  excluded 
general  educational  noncommercia 
believe  that  the  omission  of  DBS  a 
and  boosters  was  inadyertent  and 
not  intend  to  exempt  all  DBS  pe.Tn 
licensees  and  licensees  of  FM 
txxnters  from  regulatory  fees  as 
in  the  Commission  iDcurring  costs 
reguialory  functions.  Since  these 
the  statutory  .^  r.edule,  we  have  ao( 
for  these  services  during  the  1994 
However,  pursuant  to  our  authority 
9(bj(3)  to  modify  the  schedule,  we 
regulatory  fee  categories  for  DBS  ! 
FM  translators  and  boosters  to  he 
luiliMlcd  during  (he  1995  fiscal  vej  r. 
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service  areas  protected  from  interference 
from  other  stations  on  the  same  channel.  The 
operating  power  shall  not  be  less  than  10  kVV 
nor  more  than  50  kW.  For  FY  1994,  each 
licen.see  of  a  Class  A  AM  station  will  be 
assessed  a  $900  annual  regulatory  fee.' 

15.  Class  B.  Class  B  AM  radio  stations  are 
unlimited  time  stations  rendering  service 
only  over  a  primary  service  area.  These 
stations  are  authorized  to  operate  with  a 
minimum  power  of  0.25  kVV  (or,  if  less  than 
0.25  kW.  an  equivalent  RMS  antenna  field  of 
at  least  141  m.V/m  at  1  krn)  and  a  maximum 
power  of  50  kW  (or  lOkW  for  stations  that  are 
authorized  to  operate  in  the  1605-1705  kHz 
band).  For  FY  1994,  each  licensee  of  a  Class 
B  AM  station  will  be  assessed  a  S500  annual 
regulatory  fee. 

16.  CVass  C.  Class  C  A.M  radio  stations 
operate  on  local  channels  and  are  designed 
to  render  service  only  over  a  primary  service 
area  that  may  be  reduced  as  a  consequence 
of  interference.  These  stations  are  authorized 
to  operate  at  not  less  than  0.25  kVV.  nor  more 
than  1  kW.  Class  C  stations  that  were 
previously  licensed  to  0{)erate  with  0.1  kW 
may  continue  to  do  so  under  our  rules.  For 
FY  1994,  each  licensee  of  a  Class  C  A.M 
station  will  be  assessed  a  S200  annual 
regulatory  fee. 

17.  Class  D.  Class  D  AM  radio  stations 
operate  either  daytime,  limited  time  or 
unlimited  time  with  nighttime  power  less 
than  0.25  kW  and  an  equivalent  RMS 
antenna  field  of  less  than  141  mV/m  at  one 
km.  Class  D  stations  operate  with  daytime 
powers  not  less  than  0,25  kW  nor  more  than 
50  kW.  Nighttime  operations  of  Class  D 
stations  are  not  afforded  protection  and  must 
protect  all  Class  A  and  Class  B  operations 
during  nighttime  hours.  For  FY  1994,  each 
licensee  of  a  Class  D  AM  station  will  be 
assessed  a  S250  annual  regulatory  fee. 

18.  AM  Construction  Permits.  For  FY  1994, 
persons  holding  a  construction  permit  for  a 
any  class  of  a  new  am  station  are  subjet.t  to 

a  SlOO  annual  rtguiatory  fee  for  each 
outstanding  permit.  Upon  issuance  of  an 
operating  license  to  rover  the  construction 
permit,  this  fee  is  no  longer  applicable. 
Instead,  licensees  will  jjay  a  regulatory  fee 
amount  based  upon  the  desigr.aled  rlass  of 
the  licensed  station,  as  described  dbove,  as  of 
the  date  the  regulatory  fee  p»ayrr.ent  is  due. 

b.  FM  Radio  Stations 

19.  Licensed  Stations.  FM  radio  stations 
must  meet  the  location,  power  and  antenna 
height  requirements  for  stations  designated 
as  Classes  C,  Cl,  C2,  or  B,  as  set  forth  in 
sections  73.205,  73.210  and  73.211  of  the 
Commission's  Rules.  For  FY  1994,  each 
commercial  licensee  of  a  Class  C,  Cl,  C2.  or 
B  FM  station  will  be  assessed  a  $900  annual 
regulatory  fee  per  license.  FM  radio  stations 
meeting  the  location,  power  and  antenna 
height  requirements  for  stations  designated 
as  Classes  A,  Bl .  or  C3,  as  set  forth  in  the 
Commission's  rules,  have  a  smaller  coverage 
area.  Thus,  for  FY  1994,  each  commercial 
licensee  for  a  Qass  A,  Bl.  or  C3  FM  Station 
will  be  assessed  a  S600  annual  regulatory  fee 
per  license. 


'  Regulatces  are  to  pay  the  f»«  to  whirfi  their 
facility  is  subject  on  the  date  Ihe  fm  is  due. 


20.  F.V/  Construction  Permits.  Persons 
holding  a  construction  permit  for  any  class 
of  a  new  FM  station,  except  Class  D,  are 
subject  to  a  $500  annual  regulatory  fee  per 
outstanding  permit  in  FY  1994.  Upon 
issuance  of  an  operating  license  to  cover  the 
construction  permit,  this  fee  is  no  longer 
applicable.  Instead  licensees  will  pay  a 
regulatory  fee  based  upon  the  designated 
class  of  the  licensed  station,  as  described 
above,  as  of  the  regulatory  fee  pa\TTient  is 
determined. 

c.  Television  Stations 

21.  VHP  and  UHF  Commercial  Licenses. 
Commercial  VHF  and  UHF  television 
licensees,  including  licensees  of  satellite 
stations,  will  be  assessed  a  regulatory  fee 
amount  based  on  the  ranking  of  the  station's 
market.  Specifically,  for  FY  1994  these 
annual  regulator^'  fees  are  as  follows: 

VHF  Commercial: 

Markets  1  through  10  518,000.00 

Markets  11  through  25  ....  16,000.00 

Markets  26  through  50  ....  12.000.00 

Markets  51  through  100  ..  8.000.00 

Remaining  Markets  5,000.00 

UHF  Commercial: 

Markets  1  through  10  14,400.00 

Markets  11  through  25  ....  12,800.00 

Markets  26  through  50  ....  9,600.00 

Markets  51  through  lOG  ..  6,400.00 

Remaining  Markets  4.00O.00 

Stations  authorized  as  "satellite"  television 
stations  pursuant  to  note  5  of  Section  73,3555 
of  the  Com.m.ission's  Rules  (47  CFR  73.3555 
note  5)  will  be  assessed  a  fee  on  the  same 
basis  as  other  full  power  stations  in  the  same 
market. 

23.  Television  licensees  subject  to  a 
regulatory  fee  above  512,000  will  be 
automatically  eligible  to  make  two  equal 
installment  payments. 

24.  We  have  decided  to  rely  upon  the  latest 
Arbitron  market  data  to  determine  a 
television  station's  market  ranking  for 
purposes  of  assessing  regulatory  fees.  These 
rankings  may  be  found  in  the  Television  and 
Cable  Factbook  published  by  Warren 
Publishing.  Changes  in  market  rankings  may 
affect  regulatory  fee  amounts  for  the 
following  fiscal  year. 

25.  Television  Construction  Permits.  For 
FY  1994,  persons  holding  a  construction 
permit  for  a  new  VHF  television  station,  in 
any  size  market,  are  subject  to  a  54,000 
annual  regulatory  fee  per  outstanding  permit. 
UHF  construction  permits  for  stations  in  any 
size  market  will  be  assessed  a  $3,200  annual 
regulatory  fee.  Upon  issuance  of  an  operating 
license  to  cover  the  construction  permit,  this 
construction  permit  fee  is  no  longer 
applicable.  Instead,  licensees  will  pay  a 
regulatory  fee  amount  based  upon  the 
licensed  station's  market  ranking,  as 
described  above. 

d.  Low  Power  TV,  TV  Translator,  and  TV 
Booster  Stations 

26.  Under  Part  74  of  the  Commission's 
Rules,  low  power  UHF  and  VHF  TV  stations 
operate  with  a  (ransnutter  power  output 
limited  to  0,01kw  for  a  UHF  facility  and, 
generally,  Ikw  for  a  VHF  facility,  and  may 
retransmit  the  programs  and  signals  of  a  hdl- 
power  TV  broadcast  station,  originate 
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programming,  and/or  operate  as  a 
subscription  .service.  TV  translator  stations 
are  authorized  to  retransmit  the  progranis 
and  signals  of  TV  broadcast  stations  without 
significantly  altering  the  characteristic  of  the 
origind!  signal  other  than  its  frequency  and 
amplitude,  for  the  purpose  of  providing  TV 
reception  to  the  general  public. 

27.  TV  booster  stations  are  operated  by  the 
licunseo  of  a  full  service  T\'  broadcast  station 
to  retransmit  the  pTOgrams  and  sij^nals  of  tiie 
licensee's  staticn  r>y  amplifying  and 
roradiating  Such  s.-nals,  without 
signifKantly  aii'rii.g  the  characieristirs  of  the 
original  signal  oiher  than  its  emplitude.  For 
FY  1094,  lice.i'it?  of  these  secondary 
television  brnad'..j%t  stations  will  t>e  assessed 
a  S135  annual  rfit;j|atory  fee  per  license. 
I!.  Broadcast  Auxiliary  Stations 

28.  Liceiisces  of  remote  pickup  stations, 
■iiiral  broadcas*  auxiliary  stations,  television 
broadcast  av^'.V.ary  stations,  and  low  power 
iiu.xiiiaiy  stati'^ns,  authorized  under  Part  74 
of  the  Commission's  Rule.".  wiU  be  assessed 
a  S25  per  licence  annual  n-gulaiory  fee  for  FY 
1994.  These  a.ixiiiary  stations  are  a5,sociated 
with  p  particul.'if  television  or  rjd'O  broadcast 
stnlion.  Hence,  those  licensees  will  be 
p-quired  to  pay  the  required  rogulotory  fe<:s 
lor  each  auxiliary  license  they  liold. 
i.ndividual  users  under  47  CKR  su'opart  D.  F 
and  H  will  siiniiarly  have  to  pay  the  required 
re,-;ulr,t'.ry  fee  for  each  auxiliary  license  they 
hold. 

r  International  fHF)  JJroadcast  Stations 

International  broadcast  stations  are 
licensed  to  operate  on  frequencies  in  the 
.5,050  khz  to  26,1'JO  kh.z  band  to  provide 
st.Tvice  to  the  general  public  in  foreig;; 
countries.  For  FY  1994.  each  intcrriaiioiia! 
broadcast  licensee  will  be  assessed  an  annual 
ri'guiaiorj-  fee  of  S200  per  license. 

J.  Cal)!v  Sar.ices  Bureau 

a.  Cable  Antenna  Relay  Service 

30.  Cable  televirjor.  antenna  relay  service 
("CARS")  stations  are  used  to  transrnit 
t;'lcv!sion  and  related  audio  sigrai':.  signals 
<>f  AM  and  F.M  broadcast  stations  and  "^ 
riit.lecasting  from  the  point  of  reception  to  a 
tpnrunai  point  from  where  the  signals  are 
rnstriouted  to  tiie  public  by  cable  television 
systems.  5ee47  C.F.R.  Part  73.  For  FY  1994, 
••ach  CARS  licensee  will-be  assessed  an 
annua!  regulatory  fee  of  S220  per  license. 

b.  Cable  Television  Sy.^tems 

31.  For  FY  1994.  each  cable  television 
svstiMn,  as  that  term  is  defined  in  section  76..T 
of  our  rules,  will  be  assessed  an  annual 
regulatory  fee  of  S.37  per  subscribtrr.* 

32.  We  will  allow  installment  payments  for 
these  regulatory  fees  if  the  annual  fee  of  a 
f:able  television  system  or  a  group  of 
commonly  owned  s^-stems  aggregating  their 
regulatory  fees  exceeds  S18.5O0. 

■4  Common  Carrier  Bureau 

^2.  Most  common  carrier  regulator;-  fefis 
are  based  on  the  size  of  a  regulatee's 
communication  operation  as  determined  by 
number  of  stations,  subscribers,  access  lines, 
or  antennas. 


a.  Mobile  Services 

33.  Cellular  and  Public  Mobil':  Licensees. 
Under  Part  22  of  our  rules,  common  carriers 
are  authorized  to  cf^er  land-based  or  air-to- 
ground  mobile  telephone  or  paging  services 
to  the  public.  In  acdition  to  cellular 
telephone  service,  these  services  include 
those  using  radio  to  p-ovide  telephone 
sHrvices  at  fixed  locations,  such  as  Basic 
Exchange  Telecoramunications  Radio 
Services,  Rural  Padio  and  Ofishore  Radio. 
For  FY  1994,  each  common  cairiei-  license 
authorized  undsr  Part  22  will  be  assessed  an 
annua!  regulato->-  fee  of  £.06  per  subscriber. 

34.  Personal  Communications  Sen-ices. 
Licensed  personal  communicatiors  se.Tir.es 
("PCS")  will  consist  of  a  v^ide  vaiiety  of 
comraeniial  or  private  mobile 
cornmunicalions  ser\'ice8,  includin" 
advanced  paging,  nicocellular  telephone 
communications  porto'ile  facsimile  and 
other  video  and  da'a  tr-insmission  services. 
See  generally,  f  jrs.'  Report  and  Order.  Gen. 
Docket  No.  90-334  s-.a  ET  Docket  No.  92- 
100,  8  FCC  Red  7lb/.  11993/  Inarrovv'oanJ 
PCS):  Second  Bmorl  and  Order.  Gen.  Docket 
No.  90-314,  8  rcC  Rca  7700  (1993) 
(broadband  PCS).  The  .statutory  Schedule  of 
Regulatory  Fees  enacted  in  the  1993  Budget 
Act  established  an  annual  fee  of  SCO  per 
l.t'OO  subscribers  for  PCS  licensees.  At  the 
same  time,  the  1993  Budget  Act  recoi^nized 
tliat  PCS  licenses  have  not  yet  been  issued. 
I:!  particular.  Congress  directed  the 
Commission  to  coiiclude  its  PCS  ruieinaking 
proceedings  (Gen.  Docicet  No.  90-314  and  tT 
Docket  No.  92-1001  by  Kcbruar>-  6.  1994,  and 
to  com.-nence  the  PCS  licensing  process  by 
May  7, 1994.5  In  addition,  our  new  PCS 
se.'^vice  rules  provide  licensees  five  years  to 
meet  minimum  construction  requirC-ments.'' 
Acccrdingly,  since  it  is  unlikely  that  any  PCS 
licensee  will  have  a  significant  number  of 
suhscribers  in  the  imnediqte  future,  no 
regulijtory  fees  will  be  collected  from  PCS 
licensees  during  the  1994  fiscal  year.  We 
intend  to  begin  assessing  and  collecting 
regulatory  fees  for  PCS  in  the  1995  fiscal 
year. 

b.  Space  Stations 

35.  Space  L'tntions  in  Cvosy-nchronous 
Orbit.  Domes-ic  and  international  satellites, 
positionad  in  orbit  to  remain  approximately 
fixed  relative  to  the  earth,  are  authorized  to 
provide  communications  between  satellites 
and  earth  stations  on  a  common  carrier  and/ 
or  pri-.ate  carrier  basis.  For  FY  199.(.  entities 
authorized  to  operate  these  space  stations  in 
accordance  with  §  25.120(d),  will  be  assessed 
an  annual  regulatory  fee  of  SfiS.OOO  for  each 
oporatioml  station  in  geosynchronous  orbit 
Oil  the  date  for  calculating  fees.  47  CFR 
25.120(d).  Payment  may  be  made  in  two 
installments. 

36.  Spore  Stations  in  Low-Earth  Orbit. 
Domestic  and  international  non-geostationary 
sntollites,  positioned  in  a  low-earth  orbit 
("LEO"),  may  be  authorized  to  transmit  to 
satellites  and  fixed  or  mobile  earth  stations. 


'The  term  "subscriber"  h  drfiniid  in  (j  7(i.r.  of  th»! 
Cciri.'iu^^inn's  Rules.  47  CFR'7f..5. 


■'Section  6002(d)(2).  19<)3  Budget  Act.  See 
Sri  and  ftrport  and  Ordnr  in  Dockt;t  93-252.  FCC:- 
94-31.  adopted  Fflbruary  3,  1994. 

*■  See  First  Feporl  and  Ordrr,  at  1  37:  Snrnnd 
Report  and  Order,  at  1134  (petitions  for 
reconsideration  ()ondir.g). 


These  services  include  the  nffw  non-voice, 
non-gnostationary  mobile-satellite  service, 
see  Report  and  Order,  CC  Docket  No.  92-76. 
8  FCC  Red  8450  (1993).  Entities  authorized 
to  operate  LEO  systems  will  be  assessed  an 
annual  '  gu!alor>-  fee  of  $90,000  for  each  such 
system.  For  purposes  of  assessing  regulatory 
fees,  a  LEO  operator  is  required  to  submit  its 
.annual  reg-ilatory  fees  in  the  fiscal  year  in 
which  if  commences  operating  its  first 
satellite,  pursuant  to  §  25.120(d),  even  though 
all  the  space  stations  specified  in  its 
application  or  instrument  of  authorization 
have  not  Iwcome  operational  47  CFR 
25.120(d).  While  it  appears  unlikely  that  a 
LEO  systr^m  will  be  operational  by  the  dale 
for  calc;u!atiro  fees  for  the  1994  fiscal  year.' 
s'lould  a  LEO  systen;  be  operational  on  (he 
date  for  calculating  fees  dining  that  period, 
we  will  require  payment  of  a  reguljlor\-  fee 
f"r  such  operationjd  sviteras.  The  entire 
annual  fee  amount  will  be  required.  Pament 
may  be  ma:Je  in  two  installments. 
c.  Public  Fixed  Radio  Services 

37.  Domestic  Public  fixed  Ser\ice.'i. 
Licensees  in  the  Domestic  Public  F;xc-d 
Services  are  authorized  to  use  micirowave 
frequencies  for  video  and  data  diitribution 
communications  within  the  United  States. 
These  servic«s,  authorized  under  Part  21  of 
the  Rules,  include  the  Point-to-Point 
Mio-owave  Radio  Sen-ice,  Lo."al  Television 
Transmission  Radio  Sen-ice.  Muiltipoint 
Distribution  Service  (single-channel  and 
multichannel)  and  Digital  Electronic  .Message 
Ser.-ice.  For  FY  1994.  these  licensees  will  be 
assessed  an  annual  reguluton,-  ft^e  of  $55  per 
call-sign. 

38.  Interrtationa!  Public  Fixfd  Sen-ice. 
Licensees  in  the  International  Public  Fixed 
Sen-ice  are  authorized  as  common  carriers  to 
provide  radio  communita'ions  between  the 
United  States  and  a  foreign  point  via 
microwave.  HF,  troposcatter  systems  (other 
than  satellites  and  sateilitc  etrth  stations). 
This  does  not  include  servire  between  the 
United  States  and  Mexico  and  the  United 
States  and  Canada  usLng  frequencies  above 
72  MHz.  See  4  7  CFR  part  23.  For  FY  1934. 
these  liconsees  will  be  assessed  an  r-^r.ual 
reguiato.n-  fee  of  SllO  per  call-sin;: 
d.  E^rth  Stations 

39.  VSAT and  Equi-valeut  C-Band 
Antennas.  Earth  station  systems  comprisi.ng 
very  small  aperture  terminals  ni.ike  up 
authorized  networks  operating  in  the  12  and 
14  f.}Hz  bands  and  provide  a  variety  oi 
communications  services  to  other  stations  in 
the  network.  Each  system,  authorized 
pursuant  to  blanket  licensing  proc-edures  in 
Part  25  of  the  Rules,  consists  of  a  network  of 
technically-identical  small  fi.xed-satellite 
earth  stations  which  often  inciuaes  a  larger 
hub  station.  For  FY  1994,  entities  holding 
VSAT  authorizations  will  be  assessed  an 
annual  regulatory  fee  of  S.OC  per  antenna. 
Entities  with  less  than  100  antennas  will  be 
subiw  t  to  a  minimum  S6  fee. 

40.  Mobile  Satellite  Earth  Stations.  Under 
Part  25  of  the  Rules,  mobile  satellite  service 


'  .See  Ihpotl  and  Order,  at  f  18  (b  perriiitti*  niu.^t 
begin  construction  of  its  first  two  satcllileii  of  il;; 
system  within  one  yedr  uf  gram  of  its  construction 
I>erii:ill. 
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providers  operate  under 
mobile  antennas  (transceiv^ 
smaller  than  one  meter  and 
data  communications,  in 
location  information,  for 
such  as  tars,  buses  or  true 
licensees  will  be  assessed  a 
regulatory  fee  of  $.06  per 
with  fewer  than  100  anten 
Jo  a  minimum  S6  fee. 

41.  Earth  Station  Antenrxis 
Mftera.  Persons  authorized  i 
undf  r  Part  25  to  operate  fix« 
station  antennas  that  are  les 
in  diameter  are  private  and 
that  provide  telephone,  tele 
other  forms  of  communirat, 
category  includes  antennas 
and  receive,  transmit  only 
Also  included  in  this  catego 
tracking  and  control  (TT&C) 
For  FY  1394,  we  will  assess 
regulatory  fee  of  S06  per  an 
with  less  than  100  antennas 
to  a  minimum  S6  fee. 

42.  Eanh  Station  Anten 
Greater.  This  category  cover 
earth  station  antennas  authr 
23  that  are  equal  to  or  greate 
in  diameter.  These  earth  stai 
by  private  tjarriers  and  comr  i 
provide  telephone,  televis 
forms  of  communications 

otegorj-  are  telemetry.  tra>  1 
(TT&C)  earth  stations  equal 
9  meters  in  diameter.  For  FV 
authorized  to  operate  trar.srr 
transmit-only  antennas  will 
annual  regulatory  fee  of  S85 
receive-only  antennas  will 
m^ulatory  fee  of  S55  per  mi 
measurements  will  be  to  the 

e.  Inferexthargc  and  Local 

43.  For  FY  1994.  inlerexc 
(long  distance  telephone  cor  > 
("IXCs")  wii!  be  assessed  an 
regulatory  fee  of  S.06  per 
Similarly,  local  exchange 
telephone  operating  compar 
will  be  assessed  an  annual  r 
S.06  per  access  line.  A  hold) 
( ombine  the  fee  payments  o 
companies  and  pay  their  fee  i 
service  in  a  single  combined 
installments,  if  the  aggregate 
a  single  service  qualifies  the 
company  to  make  installmo 
IXCs  we  have  idenliFied  regi 
payment  amounts  greater  th 
large.  For  LECs,  we  have  id 
as  a  large  amount.  Thus,  we 
whose  annual  regulatory  fee 
S500.000  and  LECs  whose 
exceed  5700,000  to  make  in 
payments. 

f  Competitive  Access  Prov 

44.  Competitive  access 
are  companies,  other  than  th 
local  telephone  companies, 
inte.rstate  access  services  to 
carriers  and  other  companie 
each  CAP  will  be  assessed  a; 
r»>giilainry  fee  of  .$06  per  sui 
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For  FY  1004. 
annual 
|s<  Tiber. 


g.  International  Bearer  Circuits 

45.  The  Schedule  of  Regulatory  Fees 
provides  that  the  fee  for  international  bearer 
circuits  is  to  be  computed  "per  100  active  64 
KB  circuits  or  equivalent."  Tl^  fee  is  to  be 
paid  by  the  facilities-based  common  carrier 
activating  the  circuit  in  any  transmission 
facility  for  the  provision  of  service  to  an  end 
user  or  resale  carrier.  Private  submarine  cable 
operators  also  are  to  pay  fees  for  circuits  sold 
on  an  indefeasible  right  of  use  (IRU)  basis  or 
leased  in  their  private  submarine  cables  to 
any  customer  of  the  priyate  cable  operator. 
The  fee  is  based  upon  active  64  KB  circuits. 
or  equivalent  circuits.  Under  this 
formulation,  64  KB  circuits  or  their 
equivalent  will  be  assessed  a  fee.  Equivalent 
circuits  include  the  64  KB  circuit  of  larger  bit 
stream  circuits.  For  example,  the  64  KB 
circuit  equivalent  of  a  2.048  MB  circuit  is  30 
64  KB  circuits.  Analog  circuits  such  as  3  and 
4  KHz  circuits  used  for  international  service 
are  also  included  as  equivalent  64  KB 
circuits.  However,  circuits  derived  from  64 
KB  circuits  by  the  use  of  digital  circuit 
multiplication  systems  are  not  equivalent  64 
KB  circuits.  Such  circuits  are  not  subject  to 
fees.  Only  the  64  KB  circuit  from  which  they 
have  been  derived  will  be  subject  to  payment 
of  a  fee.  For  analog  television  channels  we 
will  assess  fees  as  follows: 


Analog  televtsion  ctiannel 
MHz 

size  in 

No.  of 
equivalent 
64  KB  cir- 
cuits 

36 

630 

24 

288 

18 

240 

Appendix  B 

Formal  Comments'  were  filed  by: 

Government  Agencies 

United  States  Coast  Guard 
Small  Business  Administmtion 

Private  Radio  Parties 

Association  of  American  Railroads 
Association  of  Public-Safety 

Communications  Officials- 
International,  Inc. 

.^merican  Radio  Relay  League.  Incorporated 
Dennis  C.  Brown  and  Robert  H.  Schwaninger 
Forest  Industries  Telecommunications 
Industrial  Telecommunications  Association, 

Inc. 
.N'ational  Association  of  Business  and 

Educational  Radio.  Inc. 
State  of  Nevada,  Division  of  Wildlife 
National  Marine  Electronics  Association 
National  Marine  Manufacturers 
Personal  Communications  Industry 

Association 
Personal  Radio  Steering  Group,  Inc. 
Radio  Technical  Commission  for  Maritime 

Services 
Ram  Mobile  Data  USA 
Utilities  Telecommunications  Couik  il 


'  Numerous  iiifo.-iral  coinnicnls  wpte  hi.so  filed. 
Although  the  informal  r.c.Tjncnters  have  not  been 
listed,  f'jil  tonsiiJeralion  h.is  been  ,i;iien  to  lhi;ir 
filings. 


Mass  Media  Parties  ' 

Association  of  America's  Public  Television 

Stations 
Carnegie-Mellon  Student  Government 

Corporation 
De  La  Hunt  Broadcasting  Corporation 
Fireweed  Communications  Corp. 
KBS  License,  LP. 

National  Association  of  Broadcasters 
New  Jersey  Broadcasters  Association 
Society  of  Broadcast  Engineers 
Joint  Filing  by  Named  State  Broadcasters 

Associations 

Cable  Senice  Parties 

Joint  Filing  by  Blade  Communications,  Inc.. 

Cablev  ision 
Industries  Corp,  Crown  Media,  Inc.. 

Multivision  Cable  TV 
Corp.,  Parcable,  Inc.,  Providence  Journal 

Company,  Sammons 
Communications,  Inc..  and  Star  Cable 

Associates 
Cable  Services,  Inc. 

Cable  Telecommunications  Association 
Continental  Cablevision,  Inc. 
Leonard  Communications 
Nationwide  Communications,  Inc. 
National  Cable  Television  Association 
Pepper  &  Corrazzini 
.Small  Cable  Business  Association 

Common  Carrier  Parties 

Allnet  Communications  Senices.  Inc. 
American  Telephone  and  Telegraph 

Company 
Ameritech 

AMSC  Subsidiary  Corporation 
Bell  Atlantic 

BellSouth  Telecommunications,  Inc. 
Claircom  Communications  Group 
Cellular  Communications  of  Puerto  Rico 
C<3llular  Telecommunications  Industry 

Association 
Comsat  General  Corporation 
GE  American  Communications,  Inc. 
GTE  Service  Corporation 
In-Flight  Phone  Corporation 
MCI  Telecommunications  Corporatiof^ 
National  Exchange  Carriers  Association,  Inc. 
National  Telephone  Cooperative  Association 
NYNEX  Corpwration 
Orbital  Communications  Corporation 
PanAmSaf,  L.P. 

Puerto  Rico  Telephone  Company 
Southern  Bell  Corporation 
Sprint  Corporation 

Formal  Reply  Comments  were  filed  by: 
Ameritech 

GTE  Service  Corporation 
McCaw  Cellular  Communications,  Inc. 
MCI  Telecommunications  Corporation 
.National  Telephone  Cooperative  A.ssociation 
Puerto  Rico  Telephone  Company 
R.\M  Mobile  Data  USA 
Southwestern  Bell  Corporation 
Sprint  Corporation 
STARSYS  Global  Positioning,  Inc. 
Wireless  Cable  Association  International.  Int.. 
Wiltel.  ^c. 
Young  &  Jatlow 
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BILLING  CODE  8712-01-*! 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  1 

[Gen.  Docket  86-285;  FCC  94-141] 

Amendtnent  of  the  Schedule  of 
Application  Fees 

AGENCY:  Federal  Comrtuinicaticns 

Commission. 

action:  Final  rule. 


summary:  The  Commission  has 
aiiu'iKJed  its  Schedule  of  Applicition 
f  oes  to  adjust  the  fees  for  processing 
applications  and  other  filings.  Section 
H(b)  of  the  Communications  Act  requires 
the  Commission  to  adjust  its  application 
fees  every  two  years  after  October  1. 
1991  to  reflect  the  net  change  in  ih<; 
Consumer  Price  Index  for  all  Urban 
c:<)nsumers  (CPI-U).  The  increased  fiies 
niflect  the  net  change  in  tlie  CPI-U  of 
14.8  percent,  calculated  from  December 
19fi9  through  August  IWiA. 

4i)  CFR  Part  1  is  ameiHl(;d  as  follows: 


EFFECTIVE  DATE:  July  18,  1994. 
FOR  FURT.HER  INFORMATION  CONTACT: 
Regina  Dorsey.  Office  of  Managing 
Director  at  (202)  632-0241. 

SUPPLEMENTARY  INFORMATION: 
Order 

In  the  Matter  of.  Amendment  of  the 
Schedule  of  .Application  Fees  Set  Forth  in  * 
Sections  1.1102  through  1.1 105  of  the 
Commission's  Rules. 
Adopted:  June  0.  1994: 
Heli-aHed:  June  8.  1904. 

By  the  Co/nni/.s.sjonrCdnmiissioneis  Ness 
and  Choiig  not  parti(  ipating. 

1.  By  this  action,  the  Commission 
amends  its  Schedule  of  Application 
Fees,  47  CFR  1.1102  ct  seq..  to  adjust  the 
fees  for  processing  applications  and 
other  filings.  Section  8{}))  of  the 
Communications  Act  requires  tliat  the 
Commission  adjust 'its  application  fees 
every  two  years  after  October  1.  1991.  47 
n.S.C.  l,58lb).  The  increased  fees  reflect 
the  net  change  in  the  Consumer  Price 
Index  for  all  Urban  Consumers  (CPI-l'j 


of  14.8  percent,  calculated  from 
December  1989  through  August  1993. 
The  adjustments  to  the  fee  schedule 
comport  with  the  statuton,  formula  set 
forth  in  .section  8(bJ.  Consistent  with 
section  8(b],  the  Comrni.ssion 
transmitted  to  Congress  notification  of 
the  fee  adju.stments  on  December  23, 
199.'!.  Congress  has  interposed  no 
objection  to  the  increases  in  the  feiss. 

2.  Accordingly,  it  is  orden'd.  That  the 
Scliedule  of  Application  Fees,  47  CFR 
1.1102  ei  seq..  is  amended  as  set  forth 
below,  effec1i\e  thirty  days  after 
pubiii:ation  in  the  Federal  Register 

List  of  Subjects  in  47  CFR  Part  1 

.■^'imini.strative  practice  and 
Ijrocedure,  Communications  common 
carriers.  Investigations,  Penrdties.  Radio. 
Reporting  and  recordkeeping 
re(jiiirements,  Teieco.nrimunications, 
Television.  ' 

I'ederal  Cx»mniunii:ations  CommisMiiii 
William  F.  Caton. 

AiHni:  Se(  ntni-i-. 


PART  1— PRACTICE  AND  PROCEDURE 

1.  The  authority  citation  for  part  1  continues  to  read  as  follows: 
Authnritj-:  47  U.S.C.  IM.  l.=->4.  .30:;.  and  309(j)  ur:le«:s  o'l.frwi^e  noted. 

2.  Section  1.1102  is  revised  to  read  as  ftillows: 

§  1.1 1 02    Schedule  of  charges  for  applications  and  other  filings  in  the  private  radio  services. 


Action 


Land  Transportation: 
a.  New,  Renewal,  Reinstatement  

b  Modification,  Assignment,  t^ooprotit 

2  B:jsiness; 

a.  New,  Renewal.  Reirstatement  

b  Modification,  Assignment,  Non-profit 

3  Other  Industrial: 

a.  New,  Renewal,  Reinstatement  

b  Modification.  Assignment,  Non-profit 

•:.  GMRS: 

a.  New,  Renewal.  Reinstale.ment  

b.  Modification 

•3.  800  MHz: 

a.  New,  Renewal,  Reinstatement  


FCC  form  No. 


574 
574 

574 
574 

574  . 
574  . 

574  . 
574  . 

574  .. 


Fee  amount 


60 
45 

80 
45 

80 
45 

80 
45 

125 


Fee  type 
code 


.PAIR 
PALM 

PALR 
PALM 

PALR 
PALM 

PALR 
PALM 

PALS 


Address 


Federal   Corrimunications   Commission,  Land 

Transportation,    P.O.    Box    358215,  Pitts- 

bu'gh.  PA  15251-5215. 

Federal    Communications   Commission.  Land 

Transportation,    P.O.    Box    3587.30.  Pitts- 

bu'gh,  PA  15251-5730. 

Federal  Communications  Commission.  Busi- 
ness. P.O.  Box  358220.  Pittsburgh  PA 
15251-5220. 

Federal  Communications  Commission.  Busi- 
ness. P.O.  Box  358735.  Pittsburgh  PA 
15251-5735 

Federal  Communications  Commission,  Other 
Industrial.  P.O.  Box  358225.  Pittsburgh  PA 
15251-5225. 

Federal  Communications  Commission,  Other 
Industrial.  P.O.  Box  358740.  Pittsburgh    PA 

•  15251-5740. 

Federal  Communications  Commission.  GMRS. 

PO.   Box  358230,   Pittsburgh.   PA    15251- 

S230. 
Federal  Communications  Commission.  GMRS. 

P.O.   Box   358745,   Pittsburgh.   PA    15251- 

57.15. 

Federal  Communications  Commission.  800 
MHz.  P.O.  Box  358235,  Pittsburgh.  PA 
15251-5235. 
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b.  Modification,  Assignr  ent,  non-proM 


6.  900  MHz: 

a  ^4ew,  Renewal,  Rem^alement 


b.  Modification,  Assignn  ent.  Non-profit 


7.  BUS.  01,  LT.  GMRS 
900,    220.    220    NAT    ( 
(Non-Profit). 

8  IVDS  (Renewal)  Renewal 


PS  SE 


(lei 


(Non- Profit) 


9  BUS,  01,  LT,  GMRS,  (Rer  ewal)  Renewal 


10.   470-512,   800.   900. 
newal. 


2  '0   (Renewal)   Re- 


1 1 .  220  Nationwide  (Renews  )  Renewal 


12  IVDS  (Renewal)  Renew; 


13.  Microwave: 

a  New,  Renewal 


b.  Modification,  Asslgnm  jnl.  Non-prof.t 


14.  Microwave  (Renewa'): 
a.  Renewal  


b.  Renewal  (Non-profit) 


15.  Ground: 

a.  New,  Renewal,  Remsfetement 


b  Modification,  Assignm  ni,  Non-Profit 


c.  Ground  (Renewal)  No  i-Profit 


d.  Ground  (Renewal)  No  i-Prodt 


16  Coasl: 

a  New,  Renewal.  Remstfetement 


b.  Modification,  Assignmi  ni 


c.  Renewal  (Non-Profit) 


d  Renewal 


17.  Ship: 

a.  New,  Renewal 


470-512,  800, 
newal)    Renewal 


FCC  form  No. 


574 


574 


574 


574R  or  405A 


574  or  405A 


574  or  05A 


574  or  405A 


574R  or  405A 


574R  or  405A 


402 


Fee  amount 


402 


402R 


402R 


406 


406 


452R 


452R 


503 


503 


452R 


452R 


506 


45 


125 


45 


45 


80 


^25 


205 


^25 


?60 


'80 


250 


180 


120 


85 


85 


120 


120 


85 


85 


120 


115 


Fee  type 
code 


PALM 


PALS 


PALM 


PALM 


PAIM 


PALR 


PALS 


PALT 


PAIR 


PEOR 


PEOM 


PEOR 


PEOM 


PBVR 


PBVM 


PBVM 


PBVR 


PBMR 


PBMM 


PBMM 


PBMR 


PASR 


Address 


Federal  Communications  Commission,  800 
MHz.  P.O.  Box  358750,  Pittsburoh,  PA 
15251-5750. 

Federal    Communications    Commission,    900 

MHz,    P.O.    Box    358240,    Pittsburgh,    PA 

15251-5240. 
Federal    Communications    Commission,    900 

MHz,    P.O.    Box    358755,    Pittsburgh,    PA 

15251-5755. 
Federal  Communications  Commission.   BUS, 

01,    LT,   GMRS,    P.O.    Box   358245,    Pitts- 
burgh, PA  15251-5245. 
Federal  Communications  Commission,  iVDS, 

P.O.   Box   358245,   Pittsburgh,   PA   i525i- 

5245. 
Federal   Communications   Commission,   BUS. 

01.  LT,  GMRS  P.O.  Box  358245,  Pittsburgh, 

PA  15251-5245. 
Federal   Communications   Commission,   470- 

512.  800,  900,  220.  P.O  Box  358245,  Pifis- 

burgh,  PA  15251-5245. 
Federal    Communications    Commission,    220 

Nationwide.   (Renewal)   P.O.   Box   358245, 

Pittsburgh,  PA  15251-5245. 
Federal  Communications  Commission,  iVDS, 

P.O.   Box   358245,   Pittsburgh,   PA    1525^- 

5245. 

Federal  Communications  Comm.ission,  Micro- 
wave, P.O.  Box  358250,  Pittsburgh,  PA 
15251-5250. 

Federal  Communications  Commission,  Micro- 
wave, P.O.  Box  358760,  Pittsburgh,  PA 
15251-5760. 

Federal  CommunicatiO'^s  Commission,  Micro- 
wave (Renewal).  P.O.  Box  358255,  Pitts- 
burgh, PA  15251-5255. 

Federal  Communications  Commission,  Micro- 
v;ave  (Renewal)  P  O.  Box  358255.  Pitts- 
burgh, PA  15251-5255. 


Federal        Communications 

Ground,   P.O.   Box   358260, 

15251-5260. 
Federal        Communications 

Ground,   P.O.   Box   358765, 

15251-5765. 
Federal         Communications 

Ground,   P.O.   Bo.x  358270, 

15251-5270. 
Federal        Communications 

Ground,   P.O.   Box   358270, 

15251-5270. 


Comiir.'ssion. 
Pittsburgh,   PA 

Commission, 
Pittsburgh,   PA 

Commission, 
Pittsburgh,  PA 

Commission, 
Pittsburah,  PA 


Federal  Communications  Commission,  Coasl. 

P.O.   Box  358265,   Pittsburgh,   PA   15251- 

5265. 
Federal  Communications  Commission,  Coast, 

P.O.   Box  358770,   Pittsburgh,   PA    15251- 

5770. 
Federal  Communications  Commission,  Coast 

(Renewal),  P.O.  Box  358270,  Pittsburgh,  PA 

15251-5270. 
Federal  Communications  Commission,  Coasl 

(Renewal),  P.O.  Box  358270,  Pittsburgh.  PA 

15251-5270. 

Federal  Communications  Commission,  Ship, 
P.O.  Box  358275,  Pittsburgh.  PA  15251- 
5275. 
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Action 


b.  Modification,  Non-Profit 

c.  Ship  (Renewa!)  Non-Pr(\fit 

d.  Ship  (Renewal)  .. 


're»fit 


18.  Aircraft: 

a.  New.  Renewal 


b.  Modification.  Non-Profit  

c.  Aircraft  (Renewal)  Non-Profit 

d.  Aircraft  (Renewal)  

19.  Public  Safety  &  Special  Emergency 

20.  Restricted  Permit  


21.  Waiver 


22.  Correspondence  (Finders  Preference) 

23  STA  (Common  Carrier)  

24.  STA  (Common  Carrier)  

25   STA  (BAPS) ;.... 

26.  STA  (IVDS) 

27.  STA  (Cca.st) 

28.  STA  (Ground  

29.  STA  (Microwave) 

30.  STA  (LM,  GMRS)  

31.  Corres  (Duplicate) ^ 

32.  Corres  (Hearing)  

33  Corres  (Wait  List)  


34.  Corres  (Blanket  Renewal)  (Land  Mobile 
Non-Profit) 

35.  Corres  (Blanket  Renewal)  (IVDS.  Non-Prof- 
it) 


FCC  form  No. 


506 


4053 


4058 


404 


404 


4058 


405B 


574 


753 


Corr&  159 

Corr  &  159 

Corr  &  159 

Corr  &  1 59 

Corr  4  159  . 

Corr&  159  . 

CorrS  159  . 

Corr&  159  . 

Corr&  159  .. 

Corr&  159  .. 


Ccrr&  159,  753. 
755.  756. 


Corr&  159 
Corr&  159 
Corr  &  1 59 
Corr&  159  . 


Fee  amount 


45 


45 


115 


115 


45 


45 


115 


45 


150 


125 


125 


85 


85 


115 


Fee  type 
code 


PASM 
PASM 
PASR 

PAAR 

PAAM 

PAAM 

PAAR 

PALM 

PARR 

PDWM 

PDXM 

CEP 

CEL 

MGA 


45 
115 
115 
45 
45 
45 
7.765 
45 
45 
45 


PAIM 

PCMM 

PCVM 

PAOM 

PALM 

PADM 

PFHM 

PAWM 

PALM 

PAIM 


X 


Addre> 


ess 


Federal   Communications  Commission,   Ship, 

P.O.  Box  358775,   Pittsburgh,   PA   15251- 

5775. 
Federal  Communications  Commission.   Ship 

P.O.  Box  358290.   Pittsburgh,   PA   15251-^ 

5290. 
Federal   Communrcations  Commission,   Ship 

P.O.  Box  358290.   Pittsburgh,   PA   15251- 

5290. 


Federal  Comnmjnications  Commission,  Aircraft 
P.O.   Box  358280.   Pittsburgh,   PA    15251-^ 
5280. 
Federal  Communications  Commission,  Aircraft 
P.O.   Box  358780.   Pittsburgh.   PA   15251- 
5780. 
Federal  Communications  Commission,  Aircraft. 
(Renewal),  P.O.  Box  358290,  Pittsburgh  PA 
15251-5290. 
Federal  Communications  Commission,  Aircrat, 
(Renewal),  P.O.  Box  358290,  Pittsburgh  PA 
15251-5290. 
Federal  Communications  Commission,  Public 
Safety.   P.O.   Box   358285,   Pittsburgh,   PA 
15251-5285. 
Federal    Conrvnunications    Commission,    RP 
PO    Box  358295.   Pittsburgh,   PA   115251- 
_  5295. 

i-ederal  Communications  Commission,  Waiver 
PO.  Box  358300.   Pittsburgh.   PA   15251- 
5300. 
Federal    Communications    Commission,    FP 
P.O.   Box   353305,    Pittsburgh.    PA    15251- 
5305. 
Federal   Communications   Commission,   STA 
P.O.   Box  358305.   Pittsburgh.   PA   15251- 
5305. 
Federal   Communications   Commission.    STA 
P.O.   Box   358305.    Pittsburgh.   PA    15251- 
5305. 
Federal   Communications   Commission,   STA 
PO    Box   358305,   Pittsburgh,   PA   15251- 
5305. 
Federal   Communications   Commission.   STA 
P.O.  Box  358305,   Pittsburgh,   PA   15251- 
5305. 
Federal   Communications   Commission,   STA 
P.O.  Box  358305.   Pittsburgh,   PA   15251- 
5305. 
Federal   Communications   Commission.   STA 
P.O.   Box  358305,   Pittsburgh,   PA   15251- 
5305. 
Federal   Communications   Commission.   STA. 
P.O.  Box  358305.   Pittsburgh.   PA    15251- 
5305. 
Federal   Communications   Commis«;ion,   STA 
P.O.  Box,  358305,  Pittsburgh.  FA   15251- 
5305. 
Federal  Communications  Commission,  Dupli- 
cate,   P.O.    Box    358305,    Pittsburgh,    PA 
15251-5305. 
Federal  Communications  Commission,  Hear- 
ing.    P.O.     Box     358305,     Pittsburgh,     PA 
15251-5305. 
Federal    Communications    Commission.    Wait 
List,    P.O.    Box    358305.    Pittsburgh.    PA 
15251-5305. 
Federal  Communications  Commission,  Blanket 
Renewal,  P.O.  Box  358305.  Pittsburgh.  PA 
15251-5305. 
Federal  Communications  Commission,   Blan- 
ket,    P.O.     Box     358305,     Pittsburgh,     PA 
15251-5305. 
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Action 


36.  Corres  (Blanket  Renewal) 
Profit 


37.  Corres  (Blanket   Renevfal) 
Profit 


Ground,   Non- 
38.  Corres  (Blanket  Renewall  Coast,  Non-Profit 


39.   Corres   (Blacket   Rs 
Profit 


nev  al)   Aircraft,   Non- 


40.  Corres  (Blanket  Renev;al 


41.   Corres   (Blanket   Renevfal)   BUS.   01    LT 
GH^RS 


42.  Corres  (Blanket 
900,  220 


Renew  il)  470-512,  800,     Corr  &  159 


43.  Corres  (Blanket  Renewal 


44.  Corres  (Blanket  Renewal; 


45.  Corres  (Blanket  Rer^walJ 


46.  Corres  (Blanket  Renewal) 


47  Corres  (Blanket  Renewal) 


48.  Corres  (Blanket  Renewal) 


49.  Corres  (Blanket  Renewal) 


50.  Corres  (Blanket  Renewal) 


51.  Corres  (Blanket  Renewal)  Common  Camer 


52.  Corres  (Blanket  Renewal) 


63.  Transf'jr  of  Control 


54.  Bill  'fj 


55.  220  MHz: 

a.  New,  Renewal,  Reinsfalement 


b.  Modification,  Assignme  it  Non-Profit 


56.  IVDS: 

a.  New.  Renewal, 


Retnsta  ement 


b  Modification  Non-Profit 


Microwave.  Norv 


SMip.  Non-Profit 


FCC  form  No. 


Corr&  159 
Corr&  159 
Corr  &  159 
Corr  &  1 59 
Corr  &  159  , 
Corr  &  1 59  . 


220  Nationwide 


IVDS 


Microwave 


Ground 


Coast 


Corr  &  159 


Corr  &  159 


Corr  a,  159 


Corr  &  159 


Aircraft 


Sfnp 


Cofwnon  Carrier 


(BAPS) 


CorrA  159 


Corr  &  159 


Corr  &  159 


Corr  &  159 


Corr  &  1 59 


Corr  &  159 


703 


Invoice 


574 


574 


574 


574 


85 


45 


45 


80 


125 


205 


125 


260 


120 


120 


115 


115 


180 


180 


45 


45 


Fee  type 
code 


PEGM 


PBVM 


PBMM 


PAAM 


PASM 


PALR 


PALS 


PALT 


PAIR 


PEOR 


PBVR 


PBMR 


PAAR 


PASR 


CJP 


CJL 


MAA 


PATM 


Various     Various 


125 


45 


125 


45 


PALS 


PALM 


PAIR 


PAIM 


Address 


Federal  Communications  Ccmmission,  blan- 
ket, P.O.  Box  358305,  Pittsburgfi,  PA 
15251-5305. 

Federal  Communications  Commission,  Blan- 
ket. P.O.  Box  358305,  Pittsburgfi,  PA 
15251-5305. 

Federal  Communications  Commission,  B'an- 
ket.  P.O.  Box  3583G5,  Pittsbuiofi,  PA 
15251-5305. 

Federal  Communications  Commission,  Blan- 
ket, P.O.  Box  358305,  Pittsburgh.  FA 
1.5251-5305. 

Federal  Communications  Commission,  Blan- 
ket, P.O.  Box  358305,  Pittsburgh.  PA 
15251-5305. 

Federal  Communications  Commission,  BLin- 
ket,  P.O.  Box  358305,  Pittsburgh,  PA 
15251-5305. 

Federal  Communications  Commission,  Blan- 
ket. P.O.  Box  358305,  Pittsburgh.  PA 
15251-5305. 

Federal  Communications  Commis.sian,  Blan- 
ket, P.O.  Box  358305.  Pittsburgh,  PA 
15251-5305. 

Federal  Communications  Commcjsion,  Blan- 
ket, P.O.  Box  3583G5,  Pittsburgh.  PA 
15251-5305. 

Federal  Commurucaiions  Conr>rr>issK3n,  Blan- 
ket, P.O.  Box  358305.  Pittsburgh.  PA 
15251-53C5. 

Federal  Communfcations  Ccmmission,  Blan- 
ket. P.O.  Box  3583C5,  Pittsburgh,  PA 
15251-5305. 

Federal  Communications  Commission,  Blan- 
ket. P.O.  Box  358205,  Pittsbutch,  PA 
15251-5305. 

Federal  Communications  Commissron,  B'a'^- 
ket,  P.O.  Bex  358305,  Pittsburgh  PA 
15251-5305. 

Federal  Communications  Commissior;,  Blan- 
ket, P.O.  Box  358305,  Pittsburgh,  PA 
15251-5305 

Federal  Communicat'ons  Commission,  Blan- 
ket. P.O.  Box  358305,  Pittsburgh.  PA 
15251-5305. 

Federal  Communications  Comm.ission.  Eiar.- 
ket,  P.O.  Box  358305.  Pittsburgh.*  PA 
15251-5305. 

Federal  Communications  Commission,  Blan- 
ket, P.O.  Box  358305.  Pittsburgh,  PA 
15251-5305. 

Federal  Communications  Commission,  Trans- 
fer, P.O.  Box  358310,  Pittsburgh,  PA 
15251-5310. 

Federal  Communications  Commission,  Billmgs. 
P.O.  Box  358325,  Pittsburgh,  PA  15251- 
5325. 

Federal    Communications    Commission,    220 

MHz,    P.O.    Box    358360,    Pittsburgfi.    PA 

15251-5360. 
Federal    Communications    Commission,    220 

MHz,    P.O.    Box    358790.    Prttsburoh.    PA 

15251-5790. 

Federal  Connmunications  Commission.  (VDS. 

P.O.    Box    358365,    Pittsburgh.    PA    15251- 

5365. 
Federal  Communications  Commission,  IVDS. 

P.O.   Box   358795,   Pittsburgh.   PA    15251- 

5795. 
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Action 


b.  Modification,  Assignment  Non-Profit 


57.  Common  Carrier: 
a.  New,  Modification 


b.  Consfructipn 

c.  Renewal  

d.  Ext.  Construct  

e.  Assignment  

f.  Transfer  of  Control 

g.  Additional  Stations 
h.  Additional  Stations 

I.  Waiver  

j.  New,  Modification  ... 
k.  Construction  


I.  Renewal 


m.  Ext.  Construction  .. 

n.  Assignment  

0.  Transfer  of  Control  . 
p  Ariditiona!  Stations  . 
q.  Additional  Stations  . 
r.  Construction  Waiver 


58.  Mass  Media  (BAPS): 
a.  New,  Modification 


b.  Renewal 


59.  Commercial: 
a.  New 


b.  New 


FCC  form  No. 


574 


494 


494A 


405 


701 
702 
704 


702  

704 

Corr-  &  1 59 
494  


494A 
405  ... 
701  ... 


702 
704 
702 
704 


Corr  &  159 


313 


31 3R 


756 


756 


Fee  amount 


45 

180 
180 
180 
65 
65 
65 


Fee  type 
code 


PALM 

CJP 
CJP 
CJP 
CCP 
CCP 
CCP 


45 

CAP 

45 

CAP 

85 

CEP 

•80 

CJL 

180 

CJL 

180 

CJL 

65 

CCL 

65 

CCL 

65 

CCL 

45 

CAL 

45 

CAL 

85 

CEL 

100 


45 


105 


35 


MEA 
MAA 

PACQ 
PACR 


Address 


Federal  Communications  Commission  220 
MHz,  P.O.  Box  358790,  Pittsburgh.  PA 
15251-5790. 

Federal  Communications  Commission,   CCB. 
P.O.   Box  358680.   Pittsburgh,   PA   15251- 
5680. 
Federal  Communications  Commission,   CCB, 
P.O.   Box  358680,   Pittsburgh,   PA   15251- 
5680. 
Federal   Communications   Commission,   CCB. 
P.O.   Box  358680,   Pittsburgh.   PA   15251- 
5680. 
Federal  Communications  Commission.  CCB, 
P.O.   Box  358680.   Pittsburgh.   PA   15251- 
5680. 
Federal  Communications  Commission,  CCB, 
P.O.   Box   358680,^  Pittsburgh,    PA    15251- 
5680. 
Federal  Communications  Commission,  CCB.' 
P.O.   Box   358680.    Pittsburgh,   PA    15251- 
5680. 
Federal  Communications  Commission,  CCB. 
P.O.   Box   358680,   Pittsburoh,   PA    i525l- 
5680. 
Federal   Communications   Commission,   CCB. 
P.O.    Box   358680,    Pittsburgh,    PA    15251- 
5680. 
Federal   Communications   Commission,   CCB. 
P.O.   Box  358680,   Pittsburgh,   PA    15251- 
5680. 
Federal   Communications   Commission,   CCB. 
P.O.   Box  358680.   Pittsburgh,   PA   15251- 
5680. 
Federal  Communications   Commission,   CCB, 
P.O.    Box   358680,    Pittsburgh.    PA    15251- 
5680. 
Federal   Communications   Commission,   CCB, 
P.O.   Box   358680.    Pittsburgh,   PA    15251- 
5680. 
Federal  Communications  Commission,  CCB. 
P.O.    Box   358680,   Pittsburgh.    PA    15251- 
5680. 
Federal   Communications   Commission,   CCB. 
P.O.   Box   358680.    Pittsburgh.   PA    15251- 
5680. 
Federal  Communications  Commission,   CCB. 
P.O.  Box  358680,   Pittsburgh,   PA   15251- 
5680. 
Federal  Communications  Commission,  CCB. 
P.O.    Box   358680,    Pittsburgh,   PA    15251- 
5680. 
Federal  Communications  Commission.   CCB. 
P.O.   Box   358680,    Pittsburgh,    PA    15251- 
5680. 
Federal  Communications   Commission,   CCB, 
P.O.   Box   358680.    Pittsburgh.    PA    15251- 
5680. 

Federal  Communications  Commission,  MMB. 

P.O.    Box   358700,   Pittsburgh,    PA    15251- 

5700. 
Federal  Communications  Commission.  MMB. 

P.O.   Box   358700.    Pittsburgh.   PA    15251- 

5700. 

Federal   Communications   Commission.   FOB, 

P.O.   Box   358725.    Pittsburgh.    PA    15251- 

5725. 
Federal  Communications  Commisston,   FOB, 

P.O.   Box   358800.    Pittsburgh,    PA    15251- 

5800. 


fOL 


994 
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Action 

FCC  form  No. 

Fee  amounr 

Fee  type 
code 



Address 

c.  Renewal  

756 

574  

574  

574  

574  

80 

125 
45 

205 

45 

70 

80 

45 

1125 

205 

125 

PACS 

PALS 
PALf^ 

PALT 
PALM 
PBAR 

PALR 

PALM 

PALS 

PALT 

PAIR 

PAIM 

Federal  Communications  Commission,   FOB. 
P.O.    Box   358805,    Pittsburgh,    PA    15251- 
5805 

Federal   Communications   Commission,   470- 

512,    P.O.    Box    358810.    Pittsburgh.    PA 

15251-5810. 
Federal   Communications   Commission,   470- 

512.    P.O.    Box    358815,    Pittsburgh.    PA 

15251-5815. 

Federal  Communications  Commission,  220 
Nationwide.  P.O.  Box  358820,  Pittsburgh, 
PA  15251-5820. 

Federal  Communications  Commission.  220 
Nationwide,  P.O.  Box  358825,  Pittsbuigh. 
PA  15251-5325. 

Federal  Communications  Commission,  Ama- 
teur, P.O.  Box  358830.  Pittsburgh,  PA 
15251-5830. 

Federal   Communications   Commission,    ELT 
P.O.   Box  358994,   Pittsburgh.   PA   15251- 
5994. 

Federal    Communications    Commission.    ELT, 

P.O.   Box  358994,   Pittsburgh,   PA   15251- 

5994. 
Federal   Communications   Commission,    ELT. 

P.O.   Box   358994,   Pittsburgh,   PA   15251- 

5994. 
Federal    Communications    Commission,    ELT, 

P.O.   Box   358994,   Pittsburgh,   PA   15251- 

5994. 

Federal    Communications   Commission    ELT, 
P.O.    Box   358994,    Pittsburgh,   PA    15251- 
5994. 

Federal   Communications   Commission.   ELT, 
P.O.   Box   356994,   Pittsburgh,   PA   15251- 
5994. 

60.  470-512: 

a.  New,  Renewal.  Reirts 

atement  

b.  ModificatKXi.  AssignfT 

61   220  Nationwide; 

a.  New.  Renewal.  Reins 

3nt.  Norv-Profrt  

atement  

b.  Modification.  Assignm 
52.  Amateur  G'S  

?nt,  Non-Profit  

63.  Electronic  Filing: 

a.  New.  Renewal.  Reins' 

itement  

ELT  

ELT  

ELT  

ELT  

ELT  

ELT  

b-  Modification.  Assignm 
c.  New.  Renewal,  Reinsi 

nt,  Non-Profit  

ifemenf 

d.  New.  Renewal,  fleinsi 

e.  New,  Renewal,  Reinst 

jtement  

itement  

t.  Modification,  Non-Profi 

3.  Section  1.1103  is  r 

§1.1103    Schedule  of  chare 
telecommunications  settlen 

vised  to  read  as 

es  for  equipn:\ent  i 
ents. 

follows: 
iuthorization,  expe 

rimental  radio  services,  ship  inspections  and  international 

Action 

FCC  form  No. 

Fee  amount       ^^^P^ 

Address 

1.  Certiiication; 

a.  Receivers  (except  TV 

b.  All  Other  Devices 

inO  FM  receivers) 

731  

731  

731  

731  or  Corr  & 
159. 

731  

731  

731  or  Corr  & 

159. 

330 

845 

45 

125 

425 

45 

125 

EEC 
EGC 
EAC 
EBC 

EFT 
EAT 
EBT 

Federal  Communications  Commission,  Equip- 
ment Approval  Sen/ices,  P.O.  Box  358315, 
Pittsburgh,  PA  15251-5315. 

Federal  Communications  Commission.  Equip- 
ment Approval  Services,  P.O.  Box  3583i5, 
Pittsburgh,  PA  15251-5315. 

Federal  Communications  Comn>ission,  Equip- 
ment Approval  Services,  P.O.  Box  358315, 
Pittsburgh,  PA  15251-5315. 

Federal  Communications  Commission.  Equip- 
ment Approval  Services,  P.O.  Box  358315, 
Pittsburgh,  PA  15251-5315. 

Federal  Communications  Commission,  Equip- 
ment Approval  Services,  P.O.  Box  358315, 
Pittsburgh.  PA  15251-5315. 

Federai  Communications  Commission,  Equip- 
ment Approval  Sen/ices,  P.O.  Box  358315, 
Pittsburgh.  PA  15251-5315. 

Federal  Communications  Commission.  Equip- 
ment Approval  Services.  P.O.  Box  358315, 
Pittsburgh,  PA  15251-5315. 

c.  Modifications  and  CI 
Changes. 

d.  Request  lor  Confidenti 

2.  Type  Acceptance: 

a.  All  Devices  

ss  II  Permtssive 
ilitv  

b.  Modifications  and  Cb 
Changes. 

c.  Request  lor  Confidentii 

ss  11  Permtsstve 
lity 
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Action 


3.  Type  Approval  (There  are  no  longer  any 
radio  frequertcy  devices  subject  to  Type  Ap- 
proval); 

4.  Notifications  (All  Devices)  


5.  Advance  Approval  lor  Sobscription  TV  Sys-    Corr  &  159 
tern. 


FCC  form  No. 


731 


a.  Request  for  Confident^ltty 


6-  Assignment  of  Applicant  Code: 

a.  New  applicants  for  all  appltcalion  types 
except  Subscription  TV. 

7.  Experimental  Radio  Service; 

a.  New  Construction  Permit  and  Station 
Authorization  (per  applicalion). 

b.  Modification  to  Existing  Construction 
Permit  and  Station  Authority  (per  appli- 
cation). 

c.  Renewal  of  Station  Authorization  (per 
application). 

d.  Assignment  or  Transfer  of  Control  (per 

application). 

e.  Special  Temporary  Authority  (per  appli- 
cation). 

f    Additional  fee  required  lor  any  of  the 
above  applications  that  request  confiden- 
tiality. 
Sh'p  Inspections: 

a.  Inspection  of  Oceangoing  Vessels 
Under  Title  III.  Par)  II  of  the  Communtca- 
tions  Act  (per  inspection). 

b.  Inspection  of  Passenger  Vessels  Under 
Title  III,  Part  III  of  ihe  Communications 
Act  (per  inspection). 

c.  Inspection  of  Vessel?,  Under  the  Great 
Lakes  Agreement  (per  inspection). 

d.  Inspection  of  Ves<?els  Under  the  Safety 
of  Life  at  Sea  (SOLAS)  Convention  (per 
inspection). 

e.  Temporal^'  Waiver  of  Inspection  

9.  ln»ernatior>al  Telecommunications  Settie- 
rnents  Administrative  Fee  for  Collections  (per 
line  Item). 


Corr&  159 


Corr  &  159 


442 


442 


405 


702  or  703 
Corr  &  159 
CorrS  159 


801 

801 

801 
801 

159 
99  .. 


Fee  amount 


135 

2,590 

125 

45 

45 
45 
45 
45 

45 
45 

715 

370 

SO 
620 

70 
2 


Fee  type 
co(te 


ECN 

EIS 

EBS 

EAG 

EAE 

EAE 
EAE 
EAE 
EAE 
EAE 

FFS 
FCS 

FDS 

FES 

FBS 

lAT 


Addi«ss 


Fedpral  Communications  Commission,  Equip- 
ment Approval  Services,  P.O.  Box  358315 
Pittsburgh,  PA  15251-5315. 

Federal  Communications  Commission.  Equip- 
ment Approval  Services,  P.O.  Box  358315 
Pittsburgh,  PA  15251-5315. 

Federal  Communications  Commission,  Equip- 
ment Approval  Services,  P.O.  Box  358315, 
Pittsburgh,  PA  15251-5315. 

Federal  Communications  Commission.  Experi- 
mental Radio  Service,  P.O.  Box  358315 
Pittsburgh,  PA  15251-5315. 

Federal  Communications  Osmmrssion.  Expey- 
mental  Radio  Service,  P.O.  Box  358320 
Pittsburgh,  PA  15251-5320. 

Federal  Communications  Corrtmtssion,  Experi- 
mental Radio  Service,  P.O.  Box  35S320 
Pittsburgh,  PA  15251-5320. 

Federal  Communications  Commission.  Experi- 
mental Radio  Service,  P.O.  Box  356320 
Pittsburgh,  PA  15251-5320. 

Federal  Communications  Commission,  Experi- 
mental Radio  Service.  P.O.  Box  358320 
Pittsburgh,  PA  15251-5320. 

Federal  Communications  Commission.  Experi- 
mental Radio  Service,  P.O.  Box  358320 
Pittsburgh,  PA  15251-5320. 

Federal  Communications  Commission.  Expen- 
mental  Radio  Service.  P.O.  Box  358320 
Pittsburgh,  PA  15251-5320. 

Feder;il  Communications  Commission.  P  Q. 
Box  358110.  Pittsburgh.  PA  15251-5110 

Federal  Communications  Commission.  F  O. 
Box  358110,  Pittsburgh,  PA  15251-5110. 

Federal    Communications    Commission.    P  O. 

Box  358110.  Pittsburgh,  PA  15251-51^0. 
Federal    Communications    Commission,    PQ 

Box  358110.  Pittsburgh,  PA  15251-5 1'lO. 

Federal    Communications    Commission.    P  O. 

Box  358110,  Pittsburgh,  PA  15251-51  lO. 
Licensees  will  be  billed.' 


4.  Sof:lion  1.1104  is  n-vi.sod  to  read  as  fullrnvs: 
§  1.1 104    Schedule  of  charges  for  applications  and  other  filings  In  the  mass  media  services. 


Action 


1   Comm.ercial  TV  Stations: 

a.  New  and  Ma)or  Chaoge   Construction 
Permits. 

b.  Minor  Change 


FCC  form  N  No. 


c.  Hearing  (Major/Minor  Change,  Compara- 
tive f\ew.  or  Comparative  Renewal). 


d.  License 


301 


301 


N/A 


302 


Fee  amount 


2,915 


650 


7,765 


200 


Fee  type 
code 


MVT 


MPT 


MWT 


MJT 


Address 


Federal  Communications 

Media  Services.   P.O. 

burgh.  PA  15251-5165. 
Federal   Communications 

Media   Services.   P.O. 

burgh.  PA  15251-5165. 
Federal  Communications 

Meoia  Bureau.  P.O.  Box 

PA  15251-5165. 
Federal   Communications 

Media  Bureau.  P.O.  Box 

PA  15251-5165. 


Commission.  Mass 
Box  358165.  Pitts- 
Commission.  Mass 
Box    358165  Pins- 

Commission,  Mass 
353170.  Pittsburgh. 

Commission,  r'ass 
358170,  Pittrtjfjh, 


31016 


Federal  Reoi- 


Action 


e.  Assignment  or  Transfer 
(i)  Long  Form  (per  station) 
(ii)  Short  Form  (per  sta 


f.  Renewal 


g.  Call  Sign  (New  or  ModifK  atson) 


h.  Special  Temporary  Authority  (other  than 
to  remain  silent  or  exte  nd  an  existing 
STA  to  remain  silent). 

i.  Extension  of  Time  to  Ci)nstrLict 
placement  of  CP. 


j.  Permit  to  Deliver  Progr 
Broadcast  Stations. 


or  Re- 
rjms  to  Foreign 


k.  Petition  for  Rulemaking 
munity  of  License. 

I.  Ownership  Report  (per  st; 


2.  Commercial  Radio  Stations: 

a.   New  and  Major  Chan^  Construction 
Permit; 
(i)  AM  Station  


(II)  FM  Station 


b.  Minor  Change; 
(i)  AM  Station 


(II)  FM  Station 


Cha  -'g' 


c.  Hearing  (Major/Minor 
tive  New,  or  Comparative 

d.  New  License: 

(I)  AM  


(II)  FM 


(ill)  AM  Directional  Ante  ma 


(iv)  FM  Directional  Ante  ma 


(v)  AM  Remote  Cor^trol 


e  Assignment  or  Transfer 
(i)  Long  Form  (per  stat+) 


f.  Renewal; 
(0  AM 
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on) 


for  New  Corn- 


tion) 


FCC  form  N  No. 


314.315 
316 


303-S 


NA 


NA 
307 
308 


301,302 


323 


e.  Compara- 
^enewai). 


301 


301 


301 


301 


N  A 


302 


302 


302 


302 


3CI  or  301 A 


3'4.  315 


303-3 


Fee  amount 


650 
95 

115 

65 

115 

230 

65 

1.800 

45 


Fee  type 
code 


2,590 
2,335 

650 

650 

7.765 

425 
135- 
490 
410 
45 

650 


MPR 
MDR 

MGT 
MBT 
MGT 
MKT 
MBT 
MRT 
MAT 


115 


MUR 

MTR 

MPR 
MPR 
MWR 

MMR 

MHR 

MOR 

MLR 

MAR 

MPR 


MGR 


Address 


Federal  Communications 

Media  Bureau,  P.O.  Box 

PA  15251-5165. 
Federal  Communications 

Media  Services,   P.O. 

txjrgh,  PA  15251-5165. 
Federal  Communications 

Media  Services,   P.O. 

burgh,  PA  15251-5165. 
Federal  Communications 

Media  Services,   P.O. 

burgh,  PA  15251-5165. 
Federal  Communications 

Media  Sen/ices,   P.O. 

burgh,  PA  15251-5165. 
Federal   Communications 

Media   Services,   P.O. 

burgh,  PA  15251-5190. 
Federal  Communications 

Media   Seri^ices,   P.O. 

burgh,  PA  15251-5165. 
Federal  Communications 

Media   Services,   P.O. 


Commission,   Mass 
353350,  Pittsburgh. 

Commission,  Mass 
Box   358165,    Pitts- 

Ccmmission,  Mass 
Bex   358165.    Pitts- 

Comnission,  Mass 
Box   358165,    Pitts- 

CommisEicn,  Mass 
Box   35Sio5,    Pitts- 

CommiE''-ion.  Mass 
Box  356190,  Pitts- 
Commission,  Mass 
Box   358155,  Pitts- 


burgh. PA  15251-5180. 


Commission,   Mass 
Box   358180.    Pitts- 


Federal   Communications  Commission,  Mars 

Media  Sen/ices,  P.O.  Box  358190,  Pitts- 
burgh, PA  15251-5190. 

Federal   Communications  Commission,  Maj-s 

Media  Services,  P.O.  Box  358195,  Pitts- 
burgh, PA  15251-5195. 

Federal  Communications  Commission,  Ma.~s 

Media  Services,  P.O.  Box  358190,  Pitts- 
burgh, PA  15251-5190. 

Federal   Communications  Commission,  Mass 

Media  Services.  P.O.  Box  358195,  Pitts- 
burgh, PA  15251-5195. 

Federal  Communications  Commission,  Mass 
Media  Bureau.  P.O.  Box  358170,  Pittsburgh, 
PA  15251-5170. 


Federal 
Media 
burgh. 

Federal 
Media 
burgh. 

Federal 
Media 
burgh, 

Federal 
Media 
burgh, 

Federal 
Media 
burqh. 


Communications 

Services,   P.O. 
PA  15251-5190. 
Communications 

Seaices,   P.O. 
PA  15251-5195. 
Communications 

Services,   P.O. 
PA  15251-5190. 
Communications 

Services,   P.O 
PA  15251-5195. 
Communications 

Services,   P.O. 
PA  15251-5190. 


Commission, 
Box   358190, 

Commission, 
Box    358195, 

Commission, 
Box   358190, 

Commission, 
Box    358*95, 

Commission, 
Box   358190, 


Commission, 
Box    358350 


Mass 
Pitts- 
Mas  i 
Pitts- 
Mars 
Pitts- 
Mass 
Pitts- 
Mass 
Pitt?- 


Mas 
Pitta 


Federal  Communications 
Media  Sen/ices,  P.O. 
burgh,  PA  15251-5350. 

(ii)  Short  Form  (per  station) 

316 

95 

MDR 


Fedeiai   Communications  Commission,   Mass 
Media  Bureau,  P.O.  Box  358190.  Pittsburgn. 


PA  15251-5190. 
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Action 


(H)FM 


g.  Call  sign  (New  Or  Modification) 


FCC  form  N  No. 


303-S 


h.  Special  Temporary  Authority  (other  than 
to  remain  stfent): 
(i)  AM  


(ii)  FM  .„. 


i.  Extension  of  Time  to  Construct  or  Re- 
placement of  CP: 
(i)AM  _.... 


N/A 


N,'A 


N/A 


307 


(ii)  FM 


i-  Permit  to  Deliver  Programs  to  Foreign 
Broadcast  Stations. 

k.  Petition  for  Rulemaking  «of  New  Corrv 
munity  License  or  Hig.her  Class  Channel. 

I.  Ownership  report  (per  station)  


307 


308 


3.  FM  Translators; 

a.  New  or  Major  Change  Construction  Per- 
mit. 

b.  License 


301.302 
323 


349 
350 


c.  Assignment  or  transfer  (per  station)  345,  31 6 


d.  Renewal 


e.  Special  Temporary  Authority  (other  than 
to  remain  silent  or  extend  an  existing 
STA  to  remain  silent). 
4.  TV  Translators  and  LPTV  Stations: 

a.  New  or  Major  Change  Construction  Per- 
mit. 


348  «i  159 


b.  License 


c.  Assignment  or  Transfer  (per  station) 


d.  Renewal 


NA 


346 


347 


.345.  316 


e.  Special  Temporary  Auttiority  (other  ttian 
to  remain  silent  or  extend  an  existing 
STA  to  remain  silent). 
5.  Auxiliary  Sen/ices  (Includes  Remote  Pickup 
stations,    TV   Auxiliary    Broadcast   stations. 
Aural  Broadcast  STL  and  <ntefcfty  Relay  sta- 
tions, and  Low  Power  Auxiliary  stations): 
a.  Major  Actions 


348 


tvl/A 


313 


b.  Renewals  313-R 


Fee  amount 


115 
65 

115 
115 

230 

230 

65 

1.800 

45 

490 

100 

95 

45 
515 

490 


Fee  type 
code 


100 
95 
45 

115 


MGR 

MBR 

MGR 
MGR 

MKR 
MKR 
MBR 
MRR 
MAR 

MOF 
MEF 
MDF 
MAF 
MGF 

MOL 


MEL 
MDL 
MAL 
MGL 


100 


45 


MEA 


MAA 


Address 


Federal  Communications  Commission.  Mass 
Media  Bureau,  P.O.  Box  358195.  Pittsburgh 
PA  15251-5195. 

Federal  Communications  Commission,  Mass 
Media  Services.  P.O.  Box  358165*  Pitts- 
burgh. PA  15251-5165. 


Federal   Communications  Commission,  Vlass 

Media  Services.  P.O.  Box  358190  Pttts- 
burgh,  PA  15251-5190. 

Federal  Communications  Commission,  Mass 

Media  Services,  P.O.  Box  358195  Pitts- 
burgh. PA  15251-5195. 


Federal 
Media 
burgh, 

Federal 
Media 
burgh. 

Federal 
Media 
burgh. 

Federal 
Media 
burgh. 

Federal 
Media 
burgh. 


Communications 

Services.   P.O. 

PA  15251-5190. 
Communications 

Services,   P.O. 

PA  15251-5195. 
Communications 

Services,   P.O. 
PA  15251-5190. 
Communications 

Services.   P.O. 
PA  15251-5195. 
Communications 

Services,   P.O. 
PA  15251-5180. 


Commission, 
Box   358190, 

Commission. 
Box    358195. 

Commission, 
Box    353190, 

Commission, 
Box    358195. 

Commission. 
Box   358180, 


\tess 
Pitts- 
Mass 
Pitts- 
Mass 
Pitts- 
Mass 
Pitts- 
Mass 
Pitts- 


Federal   Communications 

Media  Services.   P.O. 

burgh,  PA  15251-5200. 
Federal  Communications 

H^edia  Services,   P.O. 

burgh,  PA  15251-5200. 
Federal   Communications 

Media   Services,   P.O. 

b'.irgh,  PA  15251-5350. 
Fed'.ral   Communications 

Media   Services,   P.O. 

t<jfgh.  PA  15251-5200. 
Federal  Communications 

Media   Services,   P.O. 

burgh,  PA  15251-5200. 

Federal   Communications 

Media   Services,   P.O. 

burgh,  PA  15251-5185. 
Federal   Commumcr^tiors 

Media   Services.    P.O. 

burgh,  PA  15251-5185. 
Federal   Communiciit'ons 

Media   Services,   P.O. 

burgh,  PA  15251-5350. 
Federal  Communications 

Media   Services,   P.O. 

burgh,  PA  15251-5165. 
Federal   Communications 

Media  Services.   P.O. 

burgh,  PA  15251-5185. 


Commission, 
Box    358200, 

Commission, 
Box    3S8200, 

Commission, 
Box    358350, 

Commission, 
Box   358200, 

Commission, 
Box   358200, 


Mass 
Pitts- 
Mass 
Pitts- 
Mass 
Pitts- 
Mass 
Pirs- 

Mass 
Pitts- 


Commisslon,  Mass 
Box   353185,    Pitts- 

Commission,  Mass 
Box   SSS^aSV  Pitts- 

Gommisskjn,  fi^ss 
Box    358350,    Pitts^ 

Commission,  f/ass 
Box  358185,  Pitts- 
Commission,  Mass 
Bo/   358185.   Puts- 


Federal   Communicat:or.s  Cortvruss«;>n,  N4ass 

Media  Services,  P.O.  Box  35S700  Pitts- 
burgh, PA  15251-57C0. 

Federal   Communicafions  Commission,  Mass 

Media  Services,  P.O.  Box  358/00  Pitts- 
burgh, PA  15251-5700. 
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Action 


c.  Special  Temporary  AJthority  (other  than 

to  remain  silent  or  €  'tend  an  existing 

STA  to  remain  silent) 

6.  FM  Boosters: 

a.  New  or  Major  Change  Construction  Per- 
mits. 


b.  License 


c.  Special  Temporary  Ajlhor: 
to  remain  silent  or 
STA  to  remain  silent) 
7.  TV  Boosters: 

a.  New  or  Major  Change 
mils. 

b.  License 


ty  (other  than     N/A 
dxtent  an  existing 


c.  Special  Temporary  Aujhorify  (other  than 

to  remain  silent  or  e  tend  an  existing 

STA  to  remain  silent). 

8.  International  Broadcast  Stalion: 

a.  New  Station  and  Facili  es  Change  CP  .. 


b.  License 


c.  Assignment  or  Transfei 


d.  Renewal 


e.  Frequency  Assignmen: 
(per  frequency  hour). 


f.  Special  Temporary  Au 
to  remain  silent  or  e4end 
STA  to  remain  silent). 
9.  Direct  Broadcast  Satellite: 
a.  New  or  Major  Change 
mit: 
(i)  Application  for  Autliorization  to  Con- 
struct a  Direct  Broajjcast  Satellite. 


(ii)  Issuance  of  Cons 
Launch  Authorit/. 


(ill)  License  to  Operat  i  Satellite 


b.  Hearing  (Comparative 
Modificatio.os,  or  Co.mpaJ; 


c.  Special  Temporary  Author 
to  remain  silent  or  ex 
STA  to  remain  silent). 


5.  Section  1.1105  is  re 
§1.1105    Schedule  of  charge^ 


Action 


1 .  All  Common  Carrier  Sen/.ce 
a.   Hearing  (Comparative 
M'nor  Modifications). 


FCC  form  N  No. 


N,'A 


349 


350 


Construction  Per- 


346 


347 


Corr  &  1 59 


309 


(per  station) 


and  Coordination 


lority  (other  than 
an  existing 


onstruction  Per- 


310 


314.  315,  316 


311 


N,'A  ...:. 


N/A 


ruction  Permit  & 


'  tew 


Major 'Minor 
alive  Renewal). 


i^/  (other  than 
nd  an  existing 


N/A 


NA 


N/A 


N/A 


N/A 


Fee  amount 


115 

490 
100 
115 

490 

100 
115 

1,960 
445 

70 
110 

45 
115 


Fee  type 
code 


MGA 

MOF 
MEF 
MGF 

MOF 
MEF 
MGF 

MSN 
MNN 
MCN 
MFN 
MAN 
MGN 


2.335 


22,630 


650 


7,765 


115 


MTD 
MXD 
MPD 
MWD 
MGD 


ised  to  read  as  follou-s: 
for  applications  and  other  filings  in  the  common 


Address 


Federal  Communications  Commission,  Mass 
Media  Services,  P.O.  Box  358700,  Pitts- 
burgh, PA  15251-5700. 


Federal 
Media 
burgh. 

Federal 
Media 
burgh. 

Federal 
Media 
burgh. 

Federal 
Media 
burgh. 

Federal 
Media 
burgh. 

Federal 
Media 
burgh. 

Federal 
Media 
burgh. 

Federal 
Media 
burgh, 

Federal 
Media 
burgh. 

Federal 
Media 
burgh. 

Federal 
Media 
burgh. 

Federal 
Media 
burgh. 


Communications 

Services.   P.O. 

PA  15251-5200. 

Communications 

Services,  P.O. 

PA  15251-5200. 

Communications 

Services.   P.O. 

PA  15251-5200. 

Communications 
Services.   P.O. 

PA  15251-5185. 

Communications 
Sen^ices.   P.O. 

PA  15251-5185. 

Communications 
Services,    P.O. 

PA  15251-5185. 

Communications 

Services,   P.O. 

PA  15251-5200. 
Communications 

Services,   P.O. 
PA  15251-5200. 
Communications 

Services,   P.O. 
PA  15251-5200. 
Communications 

Services,   P.O. 
PA  15251-5200. 
Communications 

Services,   P.O. 
PA  15251-5175. 
Communicat.ons 

Services.   P.O. 
PA  15251-5175. 


Commission.  Mass 
Box  358200.  Pitts- 
Commission,  Mass 
Box   358200,  Pitts- 

Com.mission,  Mass 

Box    358200,  Pitts- 


Commission, 
Box   358185. 

Commission, 
Box    358185, 

Commission, 
Box    353185, 


Commission, 
Box    358200, 

Commission. 
Box    358200, 

Commission, 
Box    358200, 

Commission, 
Box    358200, 

Commission, 
Box    358175, 

Commission, 
Box   358175, 


Mass 
Pitts- 
Mass 
Pitts- 
Mass 
Pitts- 


Mass 
Pitts- 
Mass 

Pitts- 
Mass 
Pitts- 
Mass 
Pitts- 
Mass 
Pitts- 
Mass 
Pitts- 


Federal 
Mecia 
burgh. 

Federal 
Media 
burgh, 

Federal 
Media 
burgh. 

Federal 
Media 
burgh. 

Federal 
Media 
burgh. 


Communications 

Services.  P.O. 
PA  15251-5210. 
Communications 

Services,   P.O. 
PA  15251-5210. 
Communications 

Services,   P.O. 
PA  15251-5210. 
Communications 

Services,   P.O. 
PA  15251-5170. 
Communications 

Sen/ices,   P.O. 
PA  15251-5210. 


Commission, 
Box   358210, 

Commission, 
Box    358210, 

Commission, 
Box   358210, 

Commission. 
Box   358170, 

Commission, 
Box   358210, 


Mass 
Pitts- 
Mass 
Pitts- 
Mass 
Pitts- 
Mass 
Pitts- 
Mass 
Pitts- 


carrier  services. 


New  or  Major/ 


FCC  form  No. 


Corr&  159 


Fee  amount 


7.765 


Fee  type 
code 


BHZ 


Address 


Federal  Communications  Commission.  Com- 
mon Carrier  Heanng.  P.O.  Box  358125. 
Pittsburgh,  PA  15251-5125. 
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Action 


b.  Development  Authority  (Same  Charge 
as  regular  authority  In  service  unless 
othenAiise  indicated): 

c.  Formal  Complaints  and  Pole  Attachment 
Complaints  Filing  Fee. 

2.  Domestic  Public  Land  Mobile  Stations 
(includings  Base.  Dispatch,  Control  &  Re- 
peater Stations): 

a.  Nev\^  or  Additional  Facility  (per  transmit- 
ter). 

b.  Major  Modifications  (per  transmitter) 


FCC  form  No. 


Corr  &  1 59 


c.  Fill  in  Transmitters  (per  transmitter) 


d.  Major  Amendment  to  a  Pending  Applica- 
tions (per  transmitter). 

e.  Assignment  or  Transfer: 

(i)  First  Call  Sign  on  Application 


401  &  159 


401  &  159 


(ii)  Each  Additional  Call  Sign 


f.  Partial  Assignment  (per  call  sign) 

g.  Renewal  (per  call  sign)  


401  &  159  or 
489. 

401  &  159  


h.  Minor  Modification  (per  transmitter) 


i.   Special   Temporary  Authority   (per  fre-     Corr  &  159 
quency/per  location). 


490  &  159 


490  &  159 


401  &  159,490' 
&  155. 


405 


489 


j.  Extension  of  Time  to  Construct  (per  ap- 
plication). 

k.   Notice  of  Completion  of  Construction 
(per  application). 

I.  Auxiliary  Test  Station  (per  transmitter)  .... 


m.    Subsidiary    Communications    Sen;ice 
(per  request). 


489 


489 


401  &  159 


n.  Reinstatement  (per  application) 

o.  Combining  Call  Signs  (per  call  sign)  489 


401  &  159 


401  &  159  or 
489. 


p.  Standby  Transmitter  (per  transmitter/per 
location). 

q.  900  MHz  Nationwide  Paging: 
(i)  Renev^al: 

(1)  Network  Organizer  


401  &  159 


r.  Air-Ground  Individual  License  (per  sta 
tion): 

(i)  Initial  License 


405 


409  &  159 


Fee  amount 


140 


Fee  type 
code 


CIZ 


265 


265 


265 


265 


255 


45 


265 


45 


45 


CMD 
CMD 
CMD 
CMD 

CMD 

CAD 

CMD 

CAD 

CAD 


230 


45 


45 


230 


115 


45 


230 


230 


45 


45 


CLD 
CAD 
CAD 
CLD 
CFD 
CAD 


CLD 
CLD 

CAD 

CAD 


Address 


Federal  Communications  Commission.  Ccm- 
mon  Carrier  Enforcement,  PC.  Box  358' 20 
Pittsburgh,  PA  15251-5120 


Federal  Communications  Commission,  Corrv 

mon  Carrier  Land  Mobile,  P.O.  Box  358130 

Pittsburgh,  PA  15251-5130. 
Federal  Communications  Commission,  Corrv 

mon  Can-ier  Land  Mobile,  P.O.  Box  358130 

Pittsburgh,  PA  15251-5130. 
Federal  Communications  Commission,  Conv 

mon  Carrier  Land  Mobile.  PO.  Box  358130 

Pittsburgh,  PA  15251-5130. 
Federal  Communications  Commission,  Conv 

mon  earner  Land  Mobile.  P.O.  Box  358130 

Pittsburgh,  PA  15251-5130. 


Federal  Communications  Commission,  Com- 
mon Carrier  Land  Mobile,  P.O.  Box  358130 
Pittsburgh,  PA  15251-5130. 
Federal  Communications  Commission,   Com- 
mon Carrier  Land  Motnle,  P.O.  Box  358130 
Pittsburgh,  PA  15251-5130. 
Federal  Communications  Commission,  Com- 
mon earner  Land  Mobile,  P.O.  Box  358130 
Pittsburgh,  PA  15251-5130. 
Federal  Communications  Commission,  Corrv 
mon  Carrier  Land  Mobile,  P.O.  Box  358130 
Pittsburgh,  PA  15251-5130. 
Federal  Communications  Commission,   Com- 
mon earner  Land  Mobile.  P.O.  Box  358130 
Pittsburgh,  PA  15251-5130. 
Federal  Communications  Commission,  Conv 
mon  Carrier  Land  Mobile.  P.O.  Box  358130 
Pittsburgh,  PA  15251-5130. 
Federal  Communications  Commission,   Com- 
mon Carrier  Land  Mobile,  P.O.  Box  358130 
Pittsburgh,  PA  15251-5130. 
Federal  Communications  Commission,  Corrv 
mon  Carrier  Land  Mobile,  P.O.  Box  358130 
Pittsburgh,  PA  15251-5130. 
Federal  Communications  Commission,   Com- . 
mon  Carrier  Land  Mobile,  P.O.  Box  353130 
Pittsburgh,  PA  15251-5130. 
Federal  Communications  Commission.  Conv 
mon  Carrier  Land  Mobile,  P.O.  Box  358130 
Pittsburgh,  PA  15251-5130. 
Federal  Communications  Commission,  Com- 
mon Carrier  Land  Mobile,  P.O.  Box  358130 
Pittsburgh,  PA  15251-5130. 
Federal  Communications  Commission,   Con> 
mon  Carrier  Land  Mobile,  P.O.  Box  355130 
Pittsburgh,  PA  15251-5130. 
Federal  Communications  Commission,  Com- 
mon Carrier  Land  Mobile.  P.O.  Box  3S8"'30 
Pittsburgh,  PA  15251-5130. 


Federal  Communications  Comm.ssion,  Cc.m- 
mon  Carrier  Land  Mobile,  P.O.  Box  358:30 
Pinsburgh.  PA  15251-5130. 


Federal  Communications  Commission,  Cc-t- 
mon  Carrier  Land  Mobile,  PO.  Box  35F-„3 
Pittsburgh,  PA  15251-5130. 


^OL 


994 
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FCC  form  No. 

Fee  amount 

Fee  type 
code 

Address 

(ii)  Renewal  of  Lice 

se  

409  &  159  

45 

CAD 

Federal  Communications  Commission,  Com- 
mon Carrier  Land  Mobile,  P.O.  Box  358130. 
Pittsburgh,  PA  15251-5130. 

(iii)  Modification  of  I 

cense  

409  &  159  

45 

CAD 

Federal  Communications  Commission  Cpllular 

systems,  P.O.  Box  358130,  Pittsburgh.  PA 

15251-5130. 

3.  Cellular  Systems  (per  syst 

jm): 

a.  New  or  Additional  Fa( 

lities  

401  &  159  

265 

CMC 

Federal  Communications  Commi<ision  Cpllular 

systems,  P.O.  Box  358135,  Pittsburgh,  PA 

_ 

15251-5135. 

b.  Major  Modification  .... 

401  &  159  

265 

CMC 

PpHprql  Communirntion^  Cnmmi«;^»nn   Cpllnl^if 

I  ^vJC'  cit   Va/ui  1 II 1  lui  tiVi'Ci  1  i\ji  lo  y./\j'  1 II I  iiooiwi  If  x^civJ'cti 

systems,  P.O.  Box  358135,  Pittsburgh,  PA 

~ 

15251-5135. 

c  Minor  Modification  .... 

489 

70 

CDC 

Fedpral  Cnmmuniri^tinn^  Commi<;<iinn   npl!iil;^r 

(   wut^i  ai    >»/wi  1  II  1  lui  ii\^citi\afi  lo   vy w  1 II 1  iiooix-'i  i|   \a/diuicii 

systems,  P.O.  Box  358135,  Pittsburgh,  PA 

15251-5135. 

d.  Assignment  or  Iran; 

er  (including  par- 

490  &  159  

265 

CMC 

Federal  Communications  Commission,  Cellular 

tial). 

systems,  P.O.  Box  358135.  Pittsburgh,  PA 
15251-5135. 

e.  Renewal  

405 

45 

CAC 

Federal  Communications  Cnmmi<;<;ion   Cpl'iilar 

1  ^vjx^i  ai   ^yvyi  1 11 1  iu)  iiX'aiix/i  1-^   \_/\^i  i  ii  i  tiooi\Ji  i,   xi/CitLJioi 

systems.  P.O.  Box  358135,  Pittsburgh,  PA 

15251-5135. 

f.  Extension  of  Time  to  C 

Dmplete  Construc- 

489  

45 

CAC 

Federal  Communications  Commission,  Cellular 

tion. 

systems,  P.O.  Box  358135,  Pittsburgh,  PA 
15251-5135. 

g.  Special  Temporary  / 

uthority  (per  sys- 

Corr&  159  

230 

CLC 

Federal  Communications  Commission,  Com- 

tern). 

mon  Carrier  Land  Mobile,  P.O.  Box  358135. 
Pittsburgh,  PA  15251-5135. 

h.  Combining  Cellular  G 

?ographic  Sen/ice 

Corr&  159  

60 

CBC 

Federal  Communications  Commission.  Com- 

Areas (per  system). 

mon  Carrier  Land  Mobile.  P.O.  Box  358135. 
Pittsburgh,  PA  15251-5135. 

4.  Rural  Radio  (includes  C( 

ntral  Office,  Inter- 

office.  Of  Relay  Facilities): 

a  New  Of  Additional  Fa 

ility  (per  transmit- 

401  &  159  

125 

CGR 

Federal  Communications  Commission,  Com- 

ter). 

mon  Carrier  Land  Mobile,  P.O.  Box  358130. 
Pittsburgh,  PA  15251-5130. 

b.  Major  Modifications  (p 

sr  transmitter)  

401  &  159  

125 

CGR 

Federal  Communications  Commission,  P.O. 
Box  358130,  Pittsburgh.  PA  15251-5130. 

c.  Major  Amendment  to 

Pending  Applica- 

401  &  159 

125 

CGR 

Federal  Communications  Commission,  Conv 

tion  (per  transmitter). 

mon  Carrier  Land  Mobile,  P.O.  Box  358130. 
Pittsburgh,  PA  15251-5130. 

d.  Minor  Modification  (pe 

transmitter) 

489  

45 

CAR 

Federal  Communications  Commission,  Com- 
mon Carrier  Land  Mobile,  P.O.  Box  358130, 
Pittsburgh,  PA  15251-5130. 

e.  Assigronent  or  Transff 

': 

(i)  First  Call  Sign  on 

Application 

490  &  159  

125 

CGR 

Federal  Communications  Commission,  Com- 
mon Carrier  Land  Mobile,  P.O.  Box  358130. 
Pittsburgh.  PA  15251-5130. 

(ii)  Each  Additional  C 

all  Sign 

490  &  159  

45 

CAR 

Feripral    Commnniratinn^    nnfnmi<;<;inn     P.nm- 

1  cud  wi     ^i/ui  1  Ii  1  lUi  iivyoiii,/!  lo     v^wi  1 11 1  iioctiiari  1,     Vi/vJi  1  r^ 

mon  Camer  Land  Mobile.  P.O.  Box  358130, 

Pittsburgh,  PA  15251-5130. 

(iii)  Partial  Assignme 

It  (per  call  sign)  .. 

401  &  159.490 
&159. 

125 

CGR 

Federal  Communications  Commission,  Conrvt 
mon  Carrier  Land  Mobile,  P.O.  Box  358130. 
Pittsburgh.  PA  15251-5130. 

f.  Renewal  (per  call  sign) 

405 

45 

CAR 

Federal  Communications  Commission,  Com- 
mon Carrier  Land  Mobile,  P.O.  Box  358130. 

Pittsburgh.  PA  15251-5130. 

g    Extension  of  Time  t 

1  Complete  Con- 

489  

45 

CAR 

Federal  Communications  Commission.  Com- 

struction (per  applicatic 

n). 

mon  Carrier  Land  Mobile,  P.O.  Box  358130, 
Pittsburgh,  PA  15251-5130. 

h.   Not-ce  of  Completioi 

of   Construction 

489  

45 

CAR 

Federal  Communications  Commission,  Com- 

(per application). 

mon  Carrier  Land  Mobile,  P.O.  Box  358130. 
Pittsburgh,  PA  15251-5130. 

i    Special  Temporary  A 

jfhofity  (per  fre- 

Ccrr&  159  

230 

CLR 

Federal  Communications  Commission,  Com- 

quency/per location). 

mon  Carrier  Land  Mobile,  P.O.  Box  358130. 
Pittsburgh,  PA  15251-5130. 

j.  Reinstatement  (per  app 

ication) 

401  &  159  or 
489. 

45 

CAR 

Federal  Communications  Commission,  Com- 
mon Carrier  Land  Motiile.  P.O.  Box  358130, 

•* 

Pittsburgh,  PA  15251-5130. 

k.  Combining  Call  Signs 

5er  call  sign)  

489 

230 

CLR 

Federal  Communications  Commission,  Conv 
mon  Carrier  Land  Mobile,  P.O.  Box  358130. 
Pittsburgh.  PA  15251-5130. 
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Action 


I.  Auxiliary  Test  Station  (per  transmitter) 


m.  Standby  Transmitter  (per  transmitter/per 
location). 

5.  Oftshore  Radio  Service  (Mobile,  Subscriber 
and  Central  Stations) 

a.  New  or  Additional  Facility  (per  transmit- 
ter). 

b.  Major  Modifications  (per  tfansmiUer)  


FCC  form  No. 


401  &  159 


401  &  159 


401  &  159 


401  &  159 


c.  Fill  in  transmitters  (per  transmitter) 


d.  Major  Amendment  to  Pending  Applica- 
tion (per  transmitter). 

e.  Minor  Modification  (per  transmitter) 


f.  Assignment  or  Transfer: 

(i)  First  Call  Sign  on  Application 

(ii)  Each  Additional  Call  Sign  


401  &  159  or 
489. 

401  &  159  


489 


(iii)  Partial  Assignment  (per  call  sign) 


g.  Renewal  (per  call  sign) 


h.   Extension  of  Time  to  Complete  corv- 
sfruction  (per  application). 


490  &  159 


490  &  159 


401  &  159.490 
&  159. 

405  &  159  


489 


i.  Reinstatement 


j.  Notice  of  Completion  of  Construction  (per 
application). 

k.   Special  Temporary  Authority   (per  fre- 
quency/per location). 

I.  Combining  Call  Signs  (per  call  sign) 


m.  Auxiliary  Test  Station  (per  transmitter) 


n.  Standby  Transmitter  (per  transmitter/per 
location. 

6.   Point-to-Point  Microwave  and  Local  Tele- 
vision Transmission  Service: 
a.  Conditional  License  (per  station)  


b.  Major  Modifications  of  Conditional  Li- 
censes or  License  Authorization  (per  sta- 
tion). 

c.  Certification  of  completion  of  Construc- 
tion (per  station). 

d.  Renewal  (per  licensed  station)  


401  &  159  or 
489. 


489 

Corr&  159 


489 


401  &  159 


401  &  159 


494 


494 


494-A 


405 


Fee  amount 


230 


Fee  type 
code 


CLR 


230    CLR 


125 


125 


'25 


125 


•25 


45 


125 


45 


45 


45 


45 


230 


230 


230 


230 


180 


180 


180 


:80 


CGF 
CGF 
CGF 
CGF 
CAF 

CGF 

CAF 

CGF 

CAF 

CAF 

CAF 

CAF 

CLF 

CLF 

CLF 

CLF 

CJP 

CJP 
CJP 
CJP 


Address 


Federal  Communications  Conf>mtssion,  Com- 
mon Carrier  Land  Mobile.  P.O.  Box  358130. 
Pittsburgh.  PA  15251-5130 

Federal  Commontcafions  Commissico.  Com- 
mon Carrier  Land  Mobile.  P.O.  Box  358130 
Pittsburgh.  PA  15251-6130. 


Federal  Ccmmunicatlors  Commission,  Corrv 
mon  Caniei  Land  Ktobile,  P.O.  Box  358130 
Pittsburgh,  PA  15251-5130. 

Federal  Communications  Commission,  Corrv 
mon  Carrier  Land  Mobile.  P.O.  Box  358130 
Pittsburgh.  PA  15251-5130. 

Fedcal  Communications  Commission.  Com- 
mon Camer  Land  Mobile.  P.O  Box  35*i30. 
Pittsburgh,  PA  15251-5130. 

Federal  Communications  Commission,  Comv- 
mon  Carrier  Land  Mobile,  P  O.  Box  358130 
Pittsburgh.  PA  15251-5130. 

Federal  Communications  Commission.  Com- 
mon Carrier  Land  Mobile.  P.O.  Box  358 1 30 
Pittsburgh,  PA  15251-5130. 

Federal  Commun'cations  Commission,  Ccrr^ 
mon  Carrier  Land  Mobile,  P.O.  Box  358130 
Pittsburgh,  PA  15251-5130. 
Federal  Commun  cations  Commission,  Conv 
mon  Carrier  Land  Mobile.  P.O.  Box  358130 
Pittsburgh,  PA  15251-5130. 
Federal  Communications  Commission,  Conv 
mon  Carrier  Land  Mobile,  P.O.  Box  3581  "C 
Pittsburgh,  PA  15251-5130 
Federal  Communications  Commission.  Com- 
mon Carrier  Land  Mobile,  P.O.  Box  358130 
Pittsburgh.  PA  15251-5130. 
Federal  Communications  Commission,  Com- 
mon Carrier  Land  Motjite,  P.O.  Box  358i30 
Pittsburgh,  PA  15251-5130. 
Federal  Communications  Commission,  Con> 
mon  Carrier  Larid  Mobile.  P.O.  Box  368130 
Pittsburgh.  PA  15251-5130. 
Federal  Communications  Commission,  Com- 
mon Carrier  Land  Mobile,  P.O.  Box  358130 
Pittsburgh.  PA  15251-5130. 
Federal  Communications  Commission.  Com- 
mon Carrier  Land  Mobile,  P.O.  Box  363130. 
Pittsburgh,  PA  15251-5130. 
Federal  Communications  Commission,  Com- 
nwn  Carrier  Land  Mobile,  P.O.  Box  368130 
Pittsburgh,  PA  15251-5130. 
Federal  Communications  Commission,  Com- 
mon Carrier  Land  Mobile.  P.O.  Box  358130 
Pittsburgh.  PA  15251-6130. 
Federal  Communications  Commission,  Com- 
mon Carrier  Land  Mobile,  P.O.  Box  358680. 
Pittsburgh,  PA  15251-5680. 


Federal  Communications  Commission,  Con^^ 
mon  Carrier  Dom.  Radio,  P.O.  Box  358680. 
Pittsburgh,  PA  15251-6680. 

Federal  Communications  Commission,  Com- 
mon Carrier  Dom.  Radio.  P.O.  Box  358680, 
Pittsburgh.  PA  15251-5680. 

Federal  Communications  Commission.  Com- 
mon Carrier  Dom.  Radio.  P.O.  Box  358680. 
Pittsburgh,  PA  15251-6680. 

Federal  Communications  Commission,  Conv 
mon  Carrier  Dom.  Radio,  P.O.  Box  358580. 
Pittsburgh,  PA  15251-5680. 


^OL 
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Action 

FCC  form  No. 

Fee  amount 

Fee  type 
code 

Address 

e.  Assignment  or  Transfer 
(i)  First  StatKjn  on  App 

cation  

702  or  704  

65 

CCP 

Erm^^^ 

Federal  Communications  Commission,  Corrv 

HK^H 

mon  Carrier  Dom.  Radio,  P.O.  Box  358680. 

Pittsburgh,  PA  15251-5680. 

(ii)  Each  Addrtional  Sta 

ion  

702  or  704  

45 

CAP 

Federal  Communications  Commission,  Com- 
mon earner  Dom.  Radio,  P.O.  Box  358680. 
Pittsburgh,  PA  15251-5680. 

(.  Extension  of  Consfructic 

1  Authorization 

701  

65 

CCP 

Federal        Communications        Commission, 

(per  station). 

Feeable  Correspondence,  P.O.  Box  358680, 
Pittsburgh,  PA  15251-5680. 

g.  Special  Temporary  Authi 

rit>  or  Request 

Corr&  159  

85 

CEP 

Federal  Communications  Commission,  Com- 

ISS 

tor  Waiver  of  Prior  Cons 

ruction  Author- 

mon  earner  Dom.  Radio,  P.O.  Box  358305, 

izatKDn  (per  request). 

Pittsburgh,  PA  1 525 1 -5305. 

7  Multipoint  Distnbutton  Servicf 

(inciuding  mul- 

tichannei  MDS): 

a  Conditional  License  (per 

)fation)  

494 

180 

CJM 

Federal  Communications  Commission,  Com- 
mon Carrier  Dom.  Radio,  P.O.  Box  358155. 

1 

Pittsburgh,  PA  15251-5155. 

1 

b    Major   Modification   of 

Conditional    Li- 

494  .: 

180 

CJM 

Federal  Communications  Commission,  Com- 

i 

censes  or  License  Author 

zation  (per  sta- 

mon earner  Dom.  Radio,  P.O.  Box  358155, 

1 

tion). 

Pittsburgh,  PA  15251-5155. 

^^ 

c  Certification  of  Completi 

in  of  Construc- 

494-A  

525 

CPM 

Federal  Communications  Commission,  Com- 

5 

tion  (per  channel). 

mon  Carrier  Dom.  Radio,  P.O.  Box  358155. 
Pittsburgh,  PA  15251-5155. 

d.  Renewal  (per  licensed  st 

ition)  

405  

180 

CJM 

Federal  Communications  Commission,  Corrv 
mon  Carrier  Dom.  Radio,  P.O.  Box  358155, 

1 

Pittsburgh,  PA  15251-5155. 

e.  Assignment  or  Transfer: 

(i)  First  Station  on  App) 

cation  

702  &  704  

65 

CCM 

Federal  Communications  Commission,  Com- 
mon Carrier  Dom.  Radio,  P.O.  Box  358155, 
Pittsburgh,  PA  15251-5155. 

J  E 

(li)  Each  Additional  Sta 

on  f.. 

704  &  704  

45 

CAM 

Federal  Communications  Commission,  Conv 
mon  Carrier  Dom.  Radio,  P.O.  Box  358155. 
Pittsburgh,  PA  15251-5155. 

f.  Extension  of  Constructio 

1  Authorization 

701  

130 

CHM 

Federal  Communications  Commission,  Com- 

(per station). 

mon  Carrier  Do.m.  Radio,  P.O.  Box  358155, 
Pittsburgh,  PA  15251-5155. 

i   A 

g"  Special  Temporary  Auttx 

rity  or  Request 

Corr  &  159  

85 

CEM 

Federal  Communications  Commission,  Com- 

1 D 

for  Waiver  of  Pnor  Cons 
izatKjn  (per  request). 

ruction  Author- 

mon  Carrier  Dom.  Radio,  P.O.  Box  358155, 
Pittsburgh,  PA  15251-5155. 

8.  Digital  Electronic  Message: 
a.  Conditional  License  (per 

lodal  station)  .. 

494  • 

180 

CJL 

Federal  Communications  Commission,  Com- 

mon earner  Dom.  Radio,  P.O.  Box  358680, 

Pittsburgh,  PA  15251-5680. 

b.  Modification  of  Condition; 

1  License  or  Li- 

494  

180 

CJL 

Federal  Communications  Commission,  Com- 

cense Auttwrization  (per  i 

odal  station). 

mon  Carrier  Dom.  Radio.  P.O.  Box  358680, 
Pittsburgh,  PA  15251-5680. 

c.  Certification  of  Completu 

n  of  Construc- 

494-A  

180 

CJL 

Federal  Communications  Commission,  Com- 

994 

tion  (per  nodal  station). 

m,on  Carrier  Dom.  Radio,  P.O.  Box  358680. 
Pittsburgh,  PA  15251-5680. 

d.  Renewal  (per  licensed  nc 

lat  

405  

180 

CJL 

Federal  Communications  Commission,  Com- 
mon Carrier  Dom.  Radio,  P.O.  Box  358680, 
Pittsburgh,  PA  15251-5680. 

e.  Assignment  or  Transfer: 

(i)  First  Station  on  AppI 

:ation  

702  or  704  

65 

CCL 

Federal  Communications  Commission,  Com- 
mon Carrier  Dom.  Radio,  P.O.  Box  358680. 

(ii)  Each  Additional  Stat 

on  

702  or  704  

45 

CAL 

Pittsburgh,  PA  15251-5680. 

Fpdpra!    CnmmNniratinn«;    Cnmmi<;<;inn     Ccsrr^ 

* 

mon  Carrier  Dom.  Radio,  P.O.  Box  358680, 
Pittsburgh,  PA  15251-5680. 

f.  Extension  of  Constructio 

1  Authorization 

701  

65 

CCL 

Federal        Communications        Commission, 

(per  station). 

Feeable  Corr,  P.O.  Box  358305,  Pittsburgh. 

- 

PA  15251-5305. 

g.  Special  Temporary  Auttx 

ity  Of  Request 

Corr&  159  

85 

CEL 

Federal  Com.munications  Commission,  Com- 

for Waiver  of  Prior  Cons: 

uction  Author- 

mon  Carrier  International,  P.O.  Box  358115, 

ization  (per  request). 

Pittsburgh,  PA  15251-5115. 

1  H  A  1 

9  International  Fixed  Public  Ra 

lio  (Putjfic  and 

'Ml 

control  Stations): 

■  w  ■    ■ 

a.   Initial   Construction   Aut 

lonzation   (per 

407  &  159 

590 

CSN 

Federal  Communications  Commission,  Corrv 

station). 

mon  Carrier  International,  P.O.  Box  358115. 
Pittsburgh.  PA  15251-5115. 
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Action 


b.  Assignment  or  Transfer  (per  application) 


c.  Renewal  (per  license) 


FCC  form  No. 


702  or  704 


d.  Modification  (per  station) 


e.  Extension  of  Construction  Authorization 
(per  station). 

f.  Special  Temporary  Authority  or  Request 
for  Waiver  (per  request). 

10.  Fixed  Satellite  Transmit'Receive  Earth  Sta- 
tions: 
a.  initial  Application  (per  station): 
(i)  Domestic 


405 


403 


701 


Corr  &  159 


(ii)  International 


b.  Modification  of  License  (per  station); 
(i)  Domestic 


(II)  International 


493  &  159 


493  &  159 


493  &  159 


493  &  159 


c.  Assignment  or  Transfer: 

(i)  First  Station  on  application: 
(1)  Domestic  


(2)  International 


(■1)  Each  Additional  Station: 
(1)  Domestic  


(2)  International 


d.  Developmental  Station  (per  station): 
(i)  Domestic 


(11)  international 


702  or  704 


702  or  704 


702  or  704 


702  or  704 


493  &  159 


e.  Renewal  of  License  (per  station;: 
(i)  Domestic 


(ii)  International 


493  &  159 


405 


405 


f.  Special  Temporary  Authority  or  Waivers 
of  Prior  Construction  Authonzation  (per 
request): 
(i)  Domestic  :.... Corr  &  159 


(ii)  International 


y.  Amendment  of  Application  (per  station): 

(i)  Domesbc Corr  &  159 


Corr  &  1 59 


Fee  amount 


590 
425 
425 

215 
215 


Fee  type 
code 


1.755 
1.755 

125 
125 

345 
345 

115 
115 

1,150 
1.150 

125 
125 


CSN 
CON 
CON 
CKN 
CKN 


BAX 
BAX 

CGX 
CGX 

CNX 
CNX 

CFX 
CFX 

CWX 
CWX 

CGX 
CGX 


125     CGX 


125 


125 


CGX 


CGX 


Address 


Federal  Comrrnjnications  Commission,  Corrv 
mon  earner  International,  P.O.  Box  358il5 
Pittsburgh,  PA  15251-5115. 

Federal  Communications  Commission,  Com- 
mon Carrier  International.  P.O.  Box  358115 
Pittsburgh,  PA  15251-5115. 

Federal  Communications  Commission.  Com- 
mon Carrier  International.  P.O.  Box  358115 
Pittsburgh,  PA  1 525 1  -5 1 1 5. 

Federal  Communications  Commission.  Com- 
mon Carrier  Dom.  Earth  Stations  P  O  Box 
358115.  Pittsburgh.  PA  15251-5115. 

Federal  Communications  Commission,  Com- 
mon Carrier  Dom.  Earth  Stations.  P  O  Box 
358115,  Pittsburgh.  PA  15251-5115 


Federal  Communications  Commission.  Com- 
mon Carrier  Dom.  Earth  Stations  P  O  Box 
358160.  Pittsburgh.  PA  15251-5160. 

Federal  Communications  Commission.  Com- 
mon Carrier  International.  P.O.  Box  358115 
Pittsburgh,  PA  15251-5115. 

Federal  Communications  Commission.  Com- 
mon Carrier  Dom.  Earth  Stations,  P  O.  Box 
358160.  Pittsburgh,  PA  15251-5160. 

Federal  Communications  Commission,  Com- 
mon Carrier  international,  P.O.  Box  358115 
Pittsburgh,  PA  15251-5115. 

Federal  Communications  Commission,  Com- 
mon Garner  Dom.  Earth  Stations  P  O  Box 
358160.  Pittsburgh,  PA  15251-5160. 

Federal  Communications  Commission,  Corrv 
mon  Carrier  International.  P.O.  Box  358n5 
Pittsburgh,  PA  15251-5115. 

Federal  Communications  Commission,  Com- 
mon Carrier  Dom.  Earth  Stations  P  O  Box 
358160.  Pittsburgh,  PA  15251-5160. 

Federal  Communications  Commission,  Com- 
mon Carrier  International.  P.O.  Box  358115 
PiUsburgh,  PA  15251-5115. 

Federal  Communications  Commission,  Com- 
mon Carrier  Dom.  Earth  Stations.  P  O  Box 
358160,  Pittsburgh,  PA  15251-5160. 

Federal  Communications  Commission,  Com- 
mon Garner  International,  P.O.  Box  358115 
Pinsburgh,  PA  15251-5115. 

Federal  Comm.umcations  CommissKsn,  Con-i- 
mon  Carrier  Dom.  Earth  Stations.  P  O  Box 
358160,  Pittsburgh,  PA  15251-5160. 

Federal  Communications  Commission.  Com- 
mon Carrier  International,  P.O.  Box  358115 
Pittsburgh,  PA  15251-5115. 


Federal  Communications  Commission.  Com- 
mon Carrier  Dom.  Earth  Stations  P  O  Box 
358160,  Pittsburgh.  PA  15251-5160. 

Federal  Communications  Commission,  Conv 
mon  Carrier  International,  P.O.  Box  358115 
Pittsburgh.  PA  15251-5115. 

Federal  Communications  Commission,  Com- 
mon Carrier  Dom.  Earth  Stations.  P  O.  Box 
358160,  Pittsburgh,  PA  15251-5160 
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(li)  International 


h.  Extension  of  Construction  Permit  (per 
station): 
(i)  Domestic 


(ii)  International 


I',.    Fixed    Satellite    Small 
Earth  Stations  (2  meters  or 
ing  m  the  4/6  GHz  frequency 
a.  Lead  Appiication  


Tr  insmit'Receive 
le  >s  and  operat- 
bind); 


b.  Routine  Application  (per  s  ation) 


c.  Modification  of  License  (p<  r  station) 


d.  Assignment  or  Transfer 

(i)  First  Station  on  Appli<Jation 


(ii)  Each  Additional  Stahi  m  702  or  704 


e.  Developmental  Station  (pe  '  station) 


f.  Renewal  of  License  (per  st  ition) 


g.  Specal  Temporary  Authoilty  or  Waivers 
of  prior  construction  autt  orization  (per 
request). 

h.  Amendment  of  Application  {^t  station) 


i.   Extension  of  Constructioi 
station) 

12  Receive  only  Earth  Stations 
a.  Initial  Appiication  for  Regis 
(i)  Domestic 


(ii)  International 


b.  Modification  of  License 
(per  station): 
(I)  Domestic 


(li)  International 


c  Assignment  or  Transfer: 

<i)  First  Station  on  Applicjtion: 
(1)  DofTtestic  


f2)  Inte.'natiohal 


(•:)  Each  Additional  Slatio 
(1)  Domestic  


FCC  form  No. 


Corr&  159 


701 


701 


493  &  159 


493  &  159 


493  &  159 


702  &  704 


Permit  (per 


ation: 


493  8.  159 


405 


Corr&  159 


Corr  &  1 59 


701 


c    Registration 


493  &  159 


493  &  159 


493  &  159 


493  &  159 


702  or  704 


702  or  704 


702  or  704 


Fee  amount 


125 


125 


125 


Fee  type 
code 


3,885 

45 

125 

345 
45 
1.150 
125 
125 
125 
125 

265 
265 

125 
125 

345 
115 

115 


CGX 


CGX 


CGX 


BDS 
CAS 
CGS 

CNS 
CAS 
CWS 
CGS 
CGS 
CGS 
CGS 

CMO 
CMO\ 

CGO 
CGO 

CNO 
CNO 

CFG 


Address 


Federal  Communications  Commission,  Com- 
mon Carrier  International,  P.O.  Box  358115. 
Pittsburgh.  PA  15251-5115. 


Federal  Communications  Commission,  Com- 
mon Carrier  Dom.  Earth  Stations,  P.O.  Box 
358160.  Pittsburgh,  PA  15251-5160. 

Federal  Communications  Commission,  Com- 
mon Carrier  International,  P.O.  Box  358115. 
Pittsburgh.  PA  15251-5115. 


Federal  Communications  Commission,  Com- 
mon Carrier  International,  P.O.  Bcix  358160, 
Pittsburgh.  PA  15251-5160. 

Federal  Communications  Commission,  Com- 
mon Carrier  Dom.  Earth  Stations,  P.O.  Box 
358160,  Pittsburgh,  PA  15251-5150. 

Federal  Communications  Commission.  Com- 
mon Carrier  Dom.  Earth  Stations,  P.O.  Box 
358160,  Pittsburgh.  PA  15251-5160. 

Federal  Communications  Comrriission,  Conv 
mon  Carrier  Dom.  Ean:^  Stations,  P.O.  Box 
358160,  Pittsb^jrgh,  PA  15251-5160. 

Federal  Communications  Commission,  Com- 
mon Carrier  Dom.  Eath  Stations,  P.O.  Box 
358160,  Pittsburgh,  PA  15251-5160. 

Federal  Communications  Commission,  Com- 
mon Carrier  Dom.  Earth  Stations,  P.O.  Box 
358160,  Pittsburgh,  PA  15251-5150. 

Federal  Communications  Commission,  Com- 
mon Carrier  Dom.  Earth  Stations,  P.O.  Box 
358160,  Pittsburgh,  FA  15251-5160. 

Federal  Communications  Commission,  Com- 
mon Carrier  Dom.  Earth  Stations,  P.O.  Box 
358160,  Pittsburgh,  PA  15251-5160. 

Federal  Communications  Commission,  Com- 
mon Carrier  Dom..  Earth  Stations,  P.O.  Box 
358160,  Pittsburgh,  PA  15251-5160. 

Federal  Communications  Commission,.  Com- 
mon Carrier  Dom.  Earth  Stations,  P.O.  Box 
358160,  Pittsburgh,  PA  15251-5160. 


Federal  Communications  Commission,  Com- 
mon Carrier  Dom.  Earth  Stations,  P.O.  Box 
358160,  Pittsburgh,  PA  15251-5160. 

Federal  Communications  Commission,  Com- 
mon Carrier  International,  P.O.  Box  358115, 
Pittsburgh.  PA  15251-5115. 


Federal  Communications  Commission,  Com- 
mon Carrier  Dom.  Earth  Stations,  P.O.  Box 
358160,  Pittsburgh,  PA  15251-5160. 

Federal  Communications  Commission,  Com- 
mon Carrier  International,  P.O.  Box  358115, 
Pittsburgh.  PA  15251-5115. 


Federal  Communications  Commission,  Com- 
mon Carrier  Dom.  Earth  Stations.  P.O  Box 
358160,  Pittsburgh.  PA  15251-5160. 

Federal  Communications  Commission,  Com- 
mon Carrier  International,  P.O.  Box  358115. 
Pittsburgh.  PA  15251-5115. 

Federal  Communications  Commission,  Com- 
mon Carrier  Dom.  Earth  Stations,  P.O.  Box 
358150.  Pittsburgh,  PA  15251-5^60. 
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Action 


(2)  International 


FCC  fom)  No. 


d.  Renewal  of  License  (per  station): 
(i)  Domestic 


(ii)  fnternationaf 


e.  Amendment  of  AppCcation  (per  station): 
(i)  Domestic 


702  or  704 


405 


405 


(iO  International 


f.  Extension  o(  Construction  Permit  (per 
station): 
(i)  Domestic 


(ii)  International  701 


Corr  &  159 


Corr  &  159 


701 


g.  Waivers  (per  request): 
(i)  Domestic 


(ii)  International 


13.  Fixed  Satellite  Very  Small  Aperture  Termi- 
nal (VSAT)  Systems: 
a.  Initial  Application  (per  system)  


b.  Modification  of  License  (per  system) 


Corr&  159 


Corr&  159 


493  &  159 


493  &  159 


c.  Assignment  or  Transfer  of  System 


d.  Developmental  Station 


e.  Renewal  of  License  (per  system) 


f.  Special  Temporary  Authority  ol  Waivers 
of  Prior  Construction  Authorization  (per 
request). 

g.  Amendment  of  Application  (per  system) 


h.  Extension  of  Construction  Permit  (per 
system). 

14,  Mobile  Satellite  Earth  Stations: 

a.  Initial  Application  of  Blanket  Authoriza- 
tion. 

b.  Initial  Application  (or   Individual  Earth 
Station. 

c.  Mocfification  of  License  (per  system) 


702  or  704  

493  &  159  

405 

Corr&  159 

Corr&  159  

701  

d.  Assignment  or  Transfer  (per  system) 


493  &  159 
493  &  159 
493  &  159 
702  or  704 


Fee  amount 


115 


125 


125 


125 


125 


125 


125 


125 


125 


6,465 


125 


1.730 


1,150 


125 


125 


125 


125 


6,465 


Fee  type 
code 


1.550 


125 


1.730 


CFO 

CGO 
CGO 

CGO 
CGO 

CGO 
CGO 

CGO 
CGO 

BGV 
CGV 
CZV 
CWV 

CGV 

CGV 

CGV 

CGV 

BGB 
CYB 
CGB 
CZB 


Address 


Federal  Communications  Commission.  Inter- 
national. P.O.  Box  358115.  Pittsburgh  PA 
15251-5115. 

Federal  Communications  Commission.  Com- 
mon Carrier  Dom.  Earth  Stations  P  O  Box 
358160.  Pittsburgh,  PA  15251-5160. 

^^f^f^  Communicationa  Commssioo.  Com- 
mon Carrier  International,  P.O.  Box  358115 
Pittsburgh.  PA  15251-51 15. 

Federal  Communications  Commission,  Com- 
mon Carrier  Dom.  Eartti  Stations.  P  O  Box 
358160.  Pittsburgh.  PA  15251-5160. 

Federal  Communications  Commission.  Com- 
mon Carrier  International.  P.O.  Box  358115 
Pittsburgh.  PA  15251-5115. 


Federal  Communications  Commission,  Com- 
mon Canier  Dom.  Earth  Stations  PO  Box 
358160.  Pittsburgh,  PA  15251-5160. 

Federal  Communications  Commission,  Com- 
mon Carrier  International,  P.O.  Box  358115 
Pittsburgh.  PA  15251-5115. 

Federal  Communications  Commission.  Corrv 
mon  Carrier  Dom.  Earth  Stations.  P  O  Box 
358115.  Pittsburgh.  PA  15251-5115. 

Federal  Communications  Commission,  Com- 
mon Carrier  International.  P.O.  Box  358115 
Pittsburgh.  PA  15251-5115. 


Federal   Communications  Corrtfriission,  Com- 
mon Carrier  Dom.  Earth  Statioa  PO    Box 
353160.  Pittsburgh.  PA  15251-5160. 
Fedtral  Communicatiof»  Commission,  Com- 
mon Canier  Dom.  Earth  Station.  PO   Box 
358160.  Pittsburgh.  PA  15251-5160. 
Fe^.al  Communications  Commission.  Com- 
mon Carrier  Dom.  Earth  Stations.  P.O   Box 
358160.  Pittsburgh.  PA  15251-5160. 
Fede-;il  Communications  Commission,  Com- 
mor.  Carrier  Dom.  Earth  Stations.  P.O   Box 
368160.  Pittsburgh.  PA  15251-5160. 
Federal  Communications  Commission.  Com- 
m.-^n  Carrier  Dom.  Eprth  Stations.  P.O.  Box 
3.;.a:&a.  Pittsburgh,  PA  15251-5160. 
Federr.'  Communications  Commission.  Com- 
m.jn  Gainer  Dom.  Earth  Stations.  P.O.  Box 
35.3 la).  Pittsburijh,  c-A  15251-5160. 
FeJe:--l  Communications  Commission,  Com- 
m.or  '  or;ier  Dom.  Earth  Stations,  P.O.  Box 
3581^0.  Pittsburgh,  PA  15251-5160. 
Fedc-rai  Communications  Commission,  Con> 
mc-i  Carr-er  Dom.  Earth  Stations.  P.O.  Box 
35i;-.60,  Fittiburgh.  PA  15251-5160. 


Federal   Communications 
mon  Gamer  (Xim.  Earth 
35f>'60.  Pittsburgh,  PA 

Federal  Communications 
mon  Garner  Dom.  Earth 
3^.8160.  Pittsburgh.  PA  1 

Federal  Communications 
mon  Carrier  Dom.  Eanh 
358160.  Pittsburgh.  PA  1 

Federal  Communications 
mon  Cairier  Dom.  Earth 
358160.  Pittsburgh,  PA  1 


Commission,  Con> 
Stations.  P.O.  Box 
5251-5160. 
Commission,   Com- 
Stafions,  P.O.  Box 
5251-5160. 
Commission.  Com- 
Stations,  P.O.  Box 
5251-5160. 
Commission,   Corn- 
Stations,  P.O.  Box 
5251-5160. 


^OL 
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Action 

FCC  form  No. 

Fee  amount 

Fee  type 
code 

Address                                                - 

e.  Developmental  Station 

f.  Renewal  of  License  (pe 

g.  Special  Temporary  Aui 
of  Prior  Construction  / 
request). 

h.  Amendment  of  Applicat 

i.   Extension  of  Construe 
system). 

15.  Radio  Determination  Satell 

a.  Initial  Application  of  B 
tion. 

b.  Initial  Application  for 
Station. 

c.  Modification  of  License 
d  Assignment  or  Transfer 
e  Developmental  Station  . 

f.  Renewal  of  License  (per 

g.  Special  Temporary  AutI 
of  Prior  Construction  A 
request). 

h.  Amendment  of  Applicatu 

i.   Extension  of  Construct 
system). 

16.  Space  Stations: 

a.  Application  for  Authority 
(i)  Domestic 

493  &  159  

405 

Corr&  159  

Corr&  159  

701  ,. 

495  &  159  

493  4  159  

493  4  159  

702  or  704  

493  &  159  

405  

Corr&  159  

Corr&  159  

701  

Corr&  159  

Corr&  159  

Corr&  159  

Corr&  159  

Corr&  159  

CorrA  159  

702  or  704  

1,150 
125 
125 
125 
125 

6,465 

1,550 

125 

1.730 

1,150 

125 

125 

125 

125 

2,330 
2,330 

80.360 
80.360 

80,360 
80.360 

5,740 

CWB 
CGB 
CGB 
CGB 
CGB 

BGH 

CYH 

CGH 

CZH 

CWH 

CGH 

CGH 

CGH       . 

CGH 

BBY 
BBY 

BNY 
BNY 

BNY 
BNY 

BFY 

Federal  Communications  Commission.  Com- 
mon Carrier  Dom.  Earth  Stations.  P.O.  Box 

system)  

lority  of  Waivers 
uthorization  (per 

en  (per  system) 

ion   Permit  (per 

te  Earth  Station: 
anket  Authoriza- 

Individual   Earth 

per  system)  

Iper  system  

59 

358160.  Pittsburgh.  PA  15251-5160. 
Federal  Communications  Commission,  Com- 

ISS 

mon  Carrier  Dom.  Earth  Stations,  P.O.  Box 
358160,  Pittsburgh,  PA  15251-5160. 

Federal  Communications  Commission,  Com- 
mon Carrier  Dom.  Earth  Stations,  P.O.  Box 
358160,  Pittsburgh,  PA  15251-5160. 

Federal  Communications  Commission,  Com- 
mon Carrier  Dom.  Earth  Stations.  P.O.  Box 
358160.  Pittsburgh,  PA  15251-5160. 

Federal  Communications  Commission,  Com- 
mon Carrier  Dom.  Earth  Stations,  P.O.  Box 
358160,  Pittsburgh,  PA  15251-5160. 

Federal  Communications  Commission,  Com- 
mon Carrier  Dom.  Earth  Stations,  P.O.  Box 
358160,  Pittsburgh,  PA  15251-5160. 

Federal  Communications  Commission,  Conv 
mon  Carrier  Dom.  Earth  Stations.  P  0.  Box 
358160,  Pittsburgh,  PA  15251-5160. 

Federal  Communications  Commission,  Conv 
mon  Carrier  Dom.  Earth  Stations,  P.O.  Box 
358160,  Pittsburgh,  PA  15251-5160. 

Federal  Communications  Commission,  Com- 
mon Carrier  Dom.  Earth  Stations,  P.O.  Box 
358160.  Pittsburgh.  PA  15251-5160. 

Federal  Communications  Commission,  Com- 
mon Carrier  Dom.  Earth  Stations,  P.O.  Box 
358160,  Pittsburgh,  PA  15251-5160. 

Federal  Communications  Commission,  Com- 
mon Carrier  Dom.  Earth  Stations,  P.O.  Box 
358160,  Pittsburgh,  PA  15251-5160. 

Federal  Communications  Commission,  Com- 
mon Carrier  Dom.  Earth  Stations.  P.O.  Box 
358150,  Pittsburgh,  PA  15251-5160. 

Federal  Communications  Commission.  Com- 
mon Carrier  Dom.  Earth  Stations,  P.O.  Box 
358160,  Pittsburgh,  PA  15251-5160. 

Federal  Communications  Commission,  Com- 
mon Carrier  Dom.  Earth  Stations,  P.O.  Box 
358160,  Pittsburgh.  PA  15251-5160. 

Federal  Communications  Commission.  Com- 
mon Carrier  Dom.  Satellites.  P.O.  Box 
358160.  Pittsburgh,  PA  15251-5160. 

Federal  Communications  Commission,  Com- 
mon Carrier  International.  P.O.  Box  358115, 
Pittsburgh,  PA  15251-5115. 

■"i 

1                  'I 

Federal  Communications  Commission,  Conrv                    [ 
mon    Carrier    Dom.    Satellites.    P.O.    Box 
358160.  Pittsburgh,  PA  15251-5160. 

Federal  Communications  Commission,  Com- 
mon Carrier  International,  P.O.  Box  358115. 
Pittsburgh,  PA  15251-5115. 

Federal  Communications  Commission,  Com- 
mon Carrier  Dom.  Satellites,  P.O.  Box 
358160,  Pittsburgh,  PA  15251-5160. 

Federal  Communications  Commission,  Com- 
mon Carrier  International,  P.O.  Box  358115, 
Pittsburgh,  PA  15251-51 15. 

Federal  Communications  Commission,  Com- 
mon   Carrier    Dom.    Satellites.    P.O.    Box 
358160.  Pittsburgh.  PA  15251-5160.                                   ' 

i 
1 

i 

1 
1 
5 

J  E 
16 

system)  

ority  or  Waivers 
ithorization  (per 

n  (per  system) 
on   Permit   (per 

0  Construction: 

994 

(ii)  International  

b.  Application  for  Authori 
Operate; 
(i)  Initial  Application: 
(1)  Domestic  

t  to  Launch  & 

(2)  International  .. 

(ii)  Replacement  Satell 
(1)  Domestic  

e: 

(2)  International  .. 

c.  Assignment  or  Transfer  ( 
(i)  Domestic 

IMI 

)er  satellite): 

'  Iwl  1 
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Action 


(ii)  International 


d.  Modification: 
(i)  Domestic 


FCC  form  No. 


(ii)  international 


e.  Special  Temporary  Authority  or  Waiver 
of  Prior  Construction  Authonzation  (per 
request): 
(i)  Domestic 


702  or  704 


Corr&  159 


Corr&  159 


(ii)  International 


f.  Amendment  of  Application: 
(i)  Domestic 


(ii)  International 


g.  Extension  of  Construction  Permit/Launch 
Authorization  (per  request): 
(i)  Domestic 


Corr  &  159 


Corr&  159 


Corr&  159 


Corr  &  1 59 


(li)  International 


17.  Space  Stations  (Low  Orbit): 

a.  Application  for  Authority  to  Construction: 
(i)  Domestic 


(ii)  International 


b.  Application  for  Authority  to  Launch  & 
Operate: 
(i)  Domestic : 


Corr  8.  159 


Corr  &  159 


Corr  &  1 59 


Corr&  159 


(ii)  International 


c.  Assignment  or  Transfer  (per  satellite): 
(i)  Domestic 


Corr  &  159 


Corr  &  159 


702  or  704 


(ii)  International 702  or  704 


d.  Modification  (per  request): 
(i)  Domestic 


(m)  International 


e.  Special  Temporary  Authorl^/  or  Waiver 
of  Prior  Construction  Authorization  (per 
request): 
(1)  Domestic 


Corr  &  159 


Corr  &  159 


(ii)  International 


Corr&  159 


Corr  &  159 


Fee  amount 


5.740 

5,740 
5,740 


Fee  type 
code 


575 
575 

1.150 
1,150 

575 
575 

6890 
6  890 

241  080 
24-. 080 

6,390 
6,890 

17.220 


BFY 

BFY 
BFY 


CRY 

CRY 

CWY 
CWY 

CRY 
CRY 

CZW 
CZW 

CLW 
CLW 

CZW 
CZW 

CGW 


17.220     CGW 


1.725 


1.725 


CXW 


CXW 


Address 


Federal  Communications  Commission,  Corrv 
mon  Carrier  International,  P.O.  Box  358115 
Pittsburgh,  PA  15251-5115. 

Federal  Communications  Commission,  Corrv 
mon  Carrier  Dom.  Satellites,  PC  Box 
358160,  Pittsburgh,  PA  15251-5160. 

Federal  Communications  Commission,  Com- 
nron  Carrier  International,  P.O  Box  358115 
Pittsburgh,  PA  15251-5115. 


Federal  Communications  Commission,  Corrv 
mon  Carrier  Dom.  Satellites.  PO  Box 
358160.  Pittsburgh,  PA  15251-5160. 

Federal  Communications  Commission,  Com- 
mon Carrier  International,  P.O.  Box  358115 
Pittsburgh,  PA  15251-5115. 

Federal  Communications  Commission,  Com- 
mon Carrier  Dom.  Satellites,  PO  Box 
358160,  Pittsburgh,  PA  15251-5160. 

Federal  Communications  Commission,  Com- 
mon Carrier  International,  P.O.  Box  358115 
Pittsburgh,  PA  15251-5115. 


Federal  Communications  Commission,  Com- 
mon Carrier  Dom.  Satellites.  PO  Box 
358160,  Pittsburgh,  PA  15251-5160. 

Federal  Communications  Commission,  Com- 
mon Carrier  International,  PO  Box  358115 
Pittsburgh,  PA  15251-5115. 


Federal  Communications  Commission.  Corrv 
mon  Carrier  Dom.  Satellites.  P.O  Box 
358160,  Pittsburgh,  PA  15251-5160. 

Federal  Communications  Commission,  Com- 
mon Carrier  International,  P.O  Box  358115 
Pittsburgh,  PA  15251-5115. 


Federal  Communications  Commission,  Conv 
mon  Carrier  Dom.  Satellites.  PO  Box 
358160,  Pittsburgh.  PA  15251-5160. 

Federal.  Communications  Commission,  Com- 
mon Carrier  Inte-national,  P.O  Box  358115 
Pittsburgh,  PA  1 5251-5115. 

Federal  Communications  Commiss'on.  Com- 
mon Carrier  Dom.  Satellites.  P  O.  Box 
358115,  Pittsburgh,  PA  15251-5115. 

Federal  Communicat.ons  Commission,  Com- 
mon Carrier  Dom  Satellites,  PO  Box 
358160.  Pittsburgh,  PA  15251-5160. 

Federal  Communications  Commission,  Com- 
mon Carrier  Dom.  Satellites,  P.O  Box 
358115.  Pittsburgh,  PA  15251-5115. 

Federal  Communications  Commission,  Conv 
mon  Carrier  International,  P.O  Box  358115. 
Pittsburgh,  PA  15251-5115. 


Federal  Communications  Commission,  Ccm- 
mon  Garner  Dom.  Satellites,  PO  B,-:x 
358160,  Pittsburgh,  PA  15251-5160. 

Federal   Communications  Commission,  Cor^- 
mor\  Carrier  International,  P.O.  Box  358""- 
Pittsburgh,  PA  15251-5' :5. 
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Action 


f.  Amendment  of  Applicati 
(i)  Domestic 


in: 


(ii)  International  .... 


g.  Extension  of  ConstructiAn  Permit/Launcti 
Authorization  (per  requept) 
(i)  Domestic 


(li)  international 


18  Section  214  Appl^ations: 

a.  Overseas  Cat)le  Constriction 


b.  Cable  Landing  License: 
(i)  Comnxjn  Carrier  .. 


(ii)  Replacement  Sate  ite 


c.  Domestic  Cable  Ccnstn  ction 


d.  All  other^14  AppiicatioTs: 
(i)  Domestic 


(ii)  International 


e.  Special  Temporary 
ices): 
(i)  Domestic 


(ii)  International 


I.  Assignments  or  Transfer^  (all  services): 
(i)  Domestic 


(ii)  International 


19.  Recognized  Private  OperE^ing  Status  (per 
application). 

20.  Telephone  Equipment  Registration 


21.  Tariff  Filings: 
a  Filing  Fees 


b.   Special   Permission   F 
Waiver  of  any  Rule  in 
Commission's  Rules). 
22.  Accounting  and  Audits. 

a.  Field  Audit 


b.  Review  of  Attest  Audit  . 


FCC  form  No. 


Au  honty  (all  serv- 


ing  (per  filing) 
Part  61   of  the 


Corr&  159 


Corr  &  Ia9 


Corr&  159 


Corr&  159 


Corr&  159 


Cofr&  159 


CorrS  159 


Corr  &  1 59 


Corr&  159 


Corr  &  159' 


Corr  4  159 


Corr  &  159 


Corr&  159 


Corr&  159 


Corr  &  1 59 


Corr  &  159 


Corr&  159 


Corr&  159 


NA 


N,A 


Fee  amount 


Fee  type 
code 


3.445 


3.445 


1.725 


1,725 


10,480 


1.180 


1 1 .655 


705 


705 


705 


705 


705 


705 


705 


705 


180 


565 


555 


71.510 


39.030 


CAW 
CAW 

CXW 
CXW 

BIT 

CXT 
BJT 
CUT 

CUT 
CUT 

CUT 
CUT 

CUT 
CUT 
CUT 
CJQ 

CQK 
CQK 

N/A 

N/A 


Address 


Federal  Communications  Commission,  Com- 
mon Carrier  Dom.  Satellites,  P.O.  Box 
358160,  Pittsburgh.  PA  15251-5160. 

Federal  Communications  Com.mission.  Com- 
mon Carrier  International.  P.O.  Box  358115, 
Pittsburgh.  PA  15251-5115. 


Federal  Communications  Commission,  Com- 
mon Carrier.  Dom.  Satellites,  P.O.  Box 
358115.  Pittsburgh.  PA  15251-5115. 

Federal  Communications  Commission.  Com- 
mon Carrier  International,  P.O.  Box  358115. 
Pinsburgh.  PA  15251-5115. 

Federal  Communications  Commission,  Com- 
mon Carrier  International,  P.O.  Box  358115, 
Pittsburgh,  PA  15251-5115. 

Federal  Communications  Commi~sion,  Conrv 
mon  Carrier  International.  P.O.  Box  358115. 
Pittsburgh,  PA  51251-5115. 

Federal  Communications  Commission,  Com- 
mon Carrier  International,  P.O.  Box  358115, 
Pittsburgh.  PA  51251-51 15. 

Federal  Communications  Commission,  Com- 
mon Carrier  Dom.  Services.  P.O.  Box 
358145.  Pittsburgh.  PA  51251-5145. 

Federal  Communications  Commission,  Com- 
mon Carrier  Dom.  Sen/ices.  P.O.  Box 
358145,  Pittsburgh,  PA  51251-5145. 

Federal  Communications  Commission,  Com- 
mon Carrier  Dora.  Services.  P.O.  Box 
358115,  Pittsburgh,  PA  51251-5115. 


Federal  Communications  Commission,  Conv 
mon  Carrier  Dom.  Services,  P.O.  Box 
358145,  Pittsburgh,  PA  51251-5145. 

Federal  Communications  Commission,  Com- 
mon Carrier  International,  P.O.  Box  358115, 
Pittsburgh,  PA  51251-5115. 

Federal  Communications  Commission,  Com- 
mon Carrier  Dom.  Services,  P.O.  Box 
358145,  Pittsburgh.  PA  51251-5145. 

Federal  Communications  Commission,  Com- 
mon Carrier  International,  P.O.  Box  358115, 
Pittsburgh,  PA  51251-5115. 

Federal  Communications  Commission,  Com- 
mon Carrier,  International,  P.O.  Box  3581 15, 
Pittsburgh.  PA  51251-5115. 

Federal  Communications  Commission,  Dom. 
Services.  P.O.  Box  358145,  Pittsburgh,  PA 
15251-5145. 

Federal  Communications  Commission,  Tariff 

filings,    P.O.    Box   358150.    Pittsburgh,    PA 

.15251-5150. 
Federal  Communications  Commission,  Tariff 

filings.    P.O.    Box   358150,    Pittsburgh.    PA 

15251-5150. 

Federal  Communications  Commission,  Ac- 
counting &  Audits,  P.O.  Box  358340,  Pitts- 
burgh, PA  15251-5340. 

Federal  Communications  Commission,  Ac- 
counting &  Audits,  P.O.  Box  358140.  Pitts- 
burgh, PA  15251 -5 140> 
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Action 


c.  Review  of  Dc-preciation  Update  Study 
(Single  State). 

(i)  Each  Additional  State  


d.  Interpretation' Gt  Accountirg  Ru'es  (per 
request). 

0  Petition  for  V\/aiver  (oei  petition)  (V<faiver 
Of  Part  69  Tariff  Rules  8  Parts  36,  63  & 
69  Accounting  Rules). 


FCC  form  No. 


Corr  &  159 

CorrS  159 
Corr  &  159 
Corr  &  1 59 


Fee  amount 


23,750 
785 

3.3:5 
5350 


Fee  type 
code 


BKA 


CVA 


BOA 


BtA 


Address 


Federal    Communications 

counting  &  Audits,  P.O. 

burgh,  PA  15251-51-50. 
Federal    Corrmunicatlors 

counting  and  Audits,  P.O. 

burgh,  PA  15251-5140 
Federal    Communications 

countinq  and  Audits,  P.O. 

burgh.  PA  15251-5140. 
Federal     Communications 

counting  and  Audits,  P.O. 

burgh,  PA  15251-51^30. 


Commission,    Ac- 
Box  356K0,  Pitls- 

Commission,    Ac- 
Box  3f«l40,  Pms- 

Commitsion,     Ac- 
Box  358140,  F.rs- 

Commission.    Ac- 
Box  358140,  P.r-.- 


ti.  Section  1.1105  is  added  to  riMci  as  foilows: 
§  1.1105    Schedule  of  charges  for  applications  and  othe»  filings  in  the  cat/le  television  services. 


Action 


1   Cable  Television  Sef.'ice: 

a.  Cable  Television  Relay  Serv.cc: 
(■'•  Construction  Permit  


(ii)  Assignment  or  Trars'r-r  ..■: 


(Ill)  Renewcl 


(iv)  Modification 


FCC  form  No. 


327  &  159 


a?/  8.  159 


327  5  159 


(v)  Special  Temprrary  Auihonty  (other 
than  to  remain  silent  or  extend  an 
existing  STA  to  remain  silent). 
b.  Cable  Special  Relief  Petit  on  


c.  76.12  Registration  Statement  (p^r  state- 
ment). 

d.  Aeronautical  Frequency  Usage  Notifica- 
tions (per  notice). 

e.  Aeronautical  Frequency  Usage  Waivers 
(per  waiver). 


3,^7  &  - 

59  

327  &  1 

59  

N/A  

N  A  

N/A  

N/A  

[PR  Dor.  94-14211  Filed  ()-n-<t4:  10:-!H  ar.il 
BILLING  COJE  671?^.1-M 


Fee  amourl       ^^^  '^P^ 
cooe 


180 


icO 


TiC 


115 

910 

45 

45 
45 


TGC 
TQC 
TAC 
TAC 

TAC 


'ddress 


Fcde-al  Co'T..municat.ons 
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SUMMARY:  The  S<»cretar\ 
sbso!  jto  priority  to  foe 
1903  funds  for  new  w 
projects  on  comniunitie 
designated  as  Empow 
Enterprise  Communitie 
iindf^r  section  1391  oft 
Revenue  Code,  as  amen 
of  the  On'.n.'bus  Budget 
/.ct  of  1393.  Under  the  I 
ab.solufe  pririiity,  funds 
competition  woidd  be 
projects  thai  provide  w 
services  to  Enipowermeht 
Enterprise  Communitiei 
partnerships  ehgible  for 
National  Workplace 
DATES:  romments  must 
(iri)efore  liily  18,  1994. 
ADDRESSES:  All  comment 
the  proposed  priority  m 
to  Mr.  Ronald  S.  Pugsl 
Depa.-tn:e-nt  of  Educati 
Avenue  SVV.,  room  44 
Washington.  DC  20202 
FO^l  FURTHER  INFORMAT 
Sarah  \eu comb.  Office 
and  Adult  Education, 
of  Education.  400  Marv 
.SW..room4417-MES, 
20202-7240  Telephone 
or  Jennne  Williams.  Offi 
and  Adult  Education,  U 
of  Education.  400  Marvl  i 
.SW..  room  4513-MES,"\ 
20202-7327.  Telephone 
Individuals  who  use  a 
telecommunications  de 
(TDD)  ma V  call  the  Fed 
Relay  Service  (FIRS)  at 
between  8  a.m.  and  8  p. 
Monday  throujjh  Friday 
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SUPPLEMENTARY  INFORMAHON: 

Background  on  Empovv<  rmeni  Zone 
and  Enterprise  Commui  ity  Initiative 

The  Empowerment  Zc  ne  and 
Enterprise  Community  i  rogram  is  a 
critical  element  of  the  A  iministration's 
community  revitalizatio  3  strategy.  The 
program  is  a  first  step  in  rebuilding 
communities  in  Americ;  s  poverty- 
stricken  inner  cities  and  rural 
heartlands.  It  is  designee  to  empower 
people  and  communitie;  by  inspiring 
Americans  to  work  toget  ler  to  create 
jobs  and  opportunity. 

Under  this  program,  tl  e  Federal 
Government  will  design;  te  up  to  nine 
areas  a'-  Empowerment  7  ones  and  up  to 


proposes  an 
fiscal  year 
place  literacy 
that  have  been 
erjnent  Zones  or 
authorized 
'.  Internal 
led  by  title  XllI 
Reconciliation 
roposed 
jiider  this 
served  ordy  for 
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through 
funding  in  the 
Literacy  Program. 
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Washington.  DC 
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'ashingtoHT  DC 
(202)  20.^-.5977. 
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ice  for  the  deaf 
1  Information 
1-800-877-8339 
1..  Eastern  time. 


95  areas  as  Enterprise  Communities  in 
accordance  with  Internal  Revenue  Code 
section  1391,  as  amended  by  title  XIII  of 
the  Omnibus  Budget  Reconciliation  Act 
of  1993  (Pub.  L.  103-66).  To  be  eligible 
for  designation,  an  areas  must  be 
nominated  by  one  or  more  local 
governments  and  the  State  or  States  in 
which  it  is  located  or  by  a  State- 
Chartered  Economic  Development 
Corporation.  A  nominated  area  must  be 
one  of  pervasive  poverty, 
unemployment,  and  general  distress, 
and  must  have  a  poverty  rate  of  not  less 
than  the  level  specified  in  section  1392 
of  the  Internal  Revenue  Code. 

In  the  Empowerment  Zone  and 
Enterprise  Commimity  program, 
communities  are  invited  to  submit 
strategic  plans  that  comprehensively 
address  how  the  community  would  link 
economic  development  with  education 
and  training  as  well  as  how  community 
development,  public  safety,  human 
services,  and  environmental  initiatives 
will  together  support  sustainable 
communities.  Empowerment  Zones  and 
Enterprise  Communities  will  be 
designated  by  the  Department  of 
Agriculture  and  the  Department  of 
Housing  and  Urban  Development  (HUD) 
based  on  the  quality  of  their  strategic 
plans.  Designated  areas  will  receive 
Federal  grant  funds  and  substantial  tax 
benefits  and  will  have  .iccess  to  other 
Federal  programs.  (For  additional 
information  on  the  Empowerment  Zone 
and  Enterprise  Community  program, 
contact  HUD  at  1-800-998-9999.) 

The  Department  of  Education  is 
supporting  the  Empowerment  Zone  and 
Enterprise  Community  initiative  in  a 
variety  of  ways.  It  is  encouraging 
Empowerment  Zones  and  Enterprise 
Communities  to  use  funds  they  already 
receive  from  Department  of  Education 
programs  (including  Chapter  1  of  Title 
I  of  the  Elementary  and  Secondary 
Education  Act,  the  Drug-Free  Schools 
and  Communities  Act,  the  Adult 
Education  Act,  and  the  Carl  D.  Perkins 
Vocational  and  Applied  Technology 
Education  Act)  to  support  the 
comprehensive  vision  of  their  strategic 
plans.  In  addition,  the  Department  of 
Educition  intends  to  give  preferences  to 
Empowerment  Zones  and  Enterprise 
Communities  in  a  number  of 
discretionary  grant  programs  that  are 
well  suited  for  inclusion  in  a 
comprehensive  approach  to  economic 
and  community  development.  In 
addition  to  the  National  Workplace 
Literacy  Program  described  in  this 
notice  in  which  the  Department  intends 
to  give  an  absolute  preference,  the 
Departmient  intends  to  give  competitive 
preferences  to  Empowerment  Zones  and 
Enterprise  Communilie.s  in  the  Urban 


Community  Service  program,  the 
Rehabilitation  Act  Projects  with 
Industry  program,  Rehabilitation  Act 
.Special  Demonstration  Projects 
program,  the  Parent  Training  program 
and  Early  Childhood  Education  program 
under  the  Individuals  With  Disabilities 
Education  Act,  and  a  variety  of 
discretionary  programs  under  the 
Elem.entary  and  Secondary  Education 
Act.  Notices  concerning  those  programs 
will  be  published  at  a  later  date. 

Background  on  National  Workplace 
Literacy  Program 

The  National  Workplace  Literacy 
Program  is  ideally  suited  to  play  a  key 
role  in  the  Empowerment  Zone  and 
Enterprise  Community  program  because 
it  links  economic  development  and 
education  and  training  efforts.  The 
program,  which  makes  discretionary 
grants  of  up  to  three  years  in  length, 
supports  demonstration  projects  that 
teach  literacy  skills  needed  in  the 
workplace  through  exemplary  education 
partnerships.  The  partnerships  are 
established  between  a  business, 
industry,  or  labor  organization  or  a 
private  industry  council  and  an 
educational  organization  to  support 
work-related  basic  skills  training.  The 
National  Workplace  Literacy  Program 
funds  may  be  used,  among  other  things. 
to  update  or  upgrade  thf  ^.kills  of 
workers  in  line  with  changes  in 
production  processes  or  technology.  For 
example,  basic  skill  levels  that  formerly 
were  adequate  for  assembly  line 
production  are  inadequate  for 
employees  faced  with  sophisticated 
quality  control  systems,  flexible 
production,  team-based  work,  and 
participatory  management  practices. 

National  Workplace  Literacy  projects 
can  improve  the  human  resources  of 
Empowerment  Zones  and  Enterprise 
Commiunities,  increase  the  productivity 
of  businesses  located  in  Empowerment 
Zones  and  Enterprise  Communities,  and 
help  attract  new  businesses  to  these 
needy  areas.  Further,  an  amendment  to 
the  program,  contained  in  the  National 
Literacy  Act  of  1991,  establishes  a 
statutory  priority  for  sening  small 
businesses.  This  is  the  type  of  business 
most  likely  to  be  found  in  the  zones. 

In  addition,  the  National  Workplace 
Literacy  Program  is  an  important 
vehicle  for  achieving  the  National 
Education  Goal  that  by  the  year  2000. 
every  adult  American  will  be  literate 
and  will  possess  the  knowledge  and 
skills  necessary  to  compete  in  a  globfil 
economy  and  exercise  the  rights  and 
responsibilities  of  citizenship.  The 
program  helps  further  this  goal  by 
improving  approaches  and  methods 
used  in  meeting  the  literacy  needs  ot 
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adults  in  tho  workplace,  including  those 
with  limited  English  proficiency.  The 
National  Workplace  Literacy  Program 
will  also  benefit  by  establishing  an 
absolute  priority  related  to 
Empowerment  Zones  and  Enterprise 
CommuTiities.  Communities  receiving 
these  designations  will  already  have 
demonstrated  a  capacity  for  tiie  type  of 
cooperative  planning  that  is  critical  to  a 
successful  workplace  literacy 
partnership.  Projects  funded  under  the 
priority  will  provide  models  for 
partnerships  in  other  di.stresseci  areas 
and  show  how  the  National  Workplace 
Literacy  Program  furthers  the  National 
Education  Goal  that  every  adult 
American  will  be  literate  and  able  to 
compete  in  the  global  economy. 

Note:  This  notice  of  propo.^cd  priority  dons 
not  solicit  applications.  A  notice  inviting 
applications  under  this  competition  will  be 
published  in  the  Federal  Regi.ster  concurrent 
with  or  following  piihlirati'.ui  of  tho  notice  of 
finnl  priority.- 


Priority 

Under  34  CFR  75.105(c)(3)  tl-.e 
Secretary  proposes  to  give  an  absolute 
preference  to  applications  that  are 
otherwise  eligible  for  funding  under  the 
National  Workplace  Literacy  Program 
and  that  meet  the  following  priority- 
The  Secretary  may  implement  this 
priority  for  fiscal  year  1995  and  for  any 
later  fiscal  year: 

Projects  that  provide  workplace 
literacy  services  only  for  (a)  persons 
who  reside  in  and  work  in 
Empowerment  Zones  and  Enterprise 
Communities;  (b)  persons  who  work  in 
Empowerment  Zones  and  Enterprise 
Coniinunities  although  they  do  not 
reside  there;  or  (c)  persons  who  reside 
in  Empowerment  Zones  and  Enterprise 
Communities  and  who  mav  work 
outside  the  Empowerment  I'one  or 
Enterprise  Community.  If  necessary  to 
the  proper  functioning  of  a  project' 
serving  a  substantial  number  of  persons 
in  category  (c).  services  may  also  be 
provided  to  a  small  number  of  their 
coworkers  who  neither  work  nor  reside 
in  an  Empowerment  Zone  or  Enterprise 
Community. 

The  proposed  project  under  the 
National  Workplace  Literacy  Program 
must  contribute  to  the  strategic  plan  of 
the  Empowerment  Zone  or  Enterprise 


Community  and  be  made  an  integral 
component  of  the  Empowerment  Zone 
or  Enterprise  Communitv  activities. 

In  providing  workplace  literacy 
services,  partnerships  must  develop 
curricula  related  to  work  or  use  or 
modify  curricula  developed  b}' 
successful  workplace  literacy 
partnerships.  For  competitions  under 
this  absolute  priority,  the  Secretary  will 
waive  the  selection  criterion 
"Evaluation  Flan"  in  34  CFR  472.22(f) 
and  the  evaluation  requirements  in  34 
CFR  472.31  and.  in  their  place,  conduct 
a  national  evaluation  of  projects  serving 
Empowe.rment  Zones  and  Enterprise 
Communities.  The  purpose  of  the 
waiver  is  to  allow  Empowerment  Zone 
and  Enterprise  Community  projects  to 
focus  maximum  resources  on  the 
provision  of  quality  services  and  to 
further  a  Federal  evaluation  study  that 
parficulariy  can  benefit  other  distre.ssed 
areas. 

Additional  Factor  the  Secretary 
Considers 

After  evaluating  each  applicatioji 
according  to  the  proposed  selection 
criteria,  the  Secretary  may  select  for 
funding  one  or  more  applications  of 
high  quality,  other  than  the  most  highly 
rated  applications,  if  the  Secretary 
concludes  that  this  selection  v^ould 
improve  the  distribution  of  grants 
among  applicants  serving  urban  and 
rural  areas. 

Executive  Order  12866 

This  notice  of  proposed  priority  has 
been  reviewed  in  accordance  with 
Executive  Order  12866.  Under  the  terms 
of  the  order  the  Secretary  has  assessed 
the  potential  costs  and  benefits  of  this 
regulator}'  action. 

The  potential  costs  associated  with 
the  notice  of  proposed  priority  are  those 
resulting  from  statutory  requirements 
and  those  determined  by  the  Secretary 
to  be  necessary  for  administering  this 
program  effectively  and  efficiently. 

In  assessing  the  potential  costs  and 
benefits— both  quantitative  and 
qualitative— of  this  notice  of  proposed 
priority,  the  Secretary  has  determined 
that  the  benefits  of  the  proposed  priority 
justify  the  costs. 

The  Secretary  has  also  determined 
that  this  regulatory  action  dotJS  not 


unduly  interfere  with  State.  local,  and 
tribal  governments  in  the  exercise  of 
their  governmental  functions. 
To  assist  the  Department  in 
complying  with  the  specific 
requirements  of  Executive  Order  1 28K6, 
the  Secretary  invites  comment  on 
whether  there  may  be  further 
opportunities  to  reduce  any  potential 
costs  or  increase  potential  benefits 
re.sulting  from  this  proposed  priority 
without  impeding  the  effective  and 
efficient  administration  of  the  program. 

Intergovernmental  Review 

This  program  is  subject  to  the 
requirements  of  Executive  Order  12372 
and  the  regulations  in  34  CFR  Part  79. 
The  objective  of  the  E.xecutive  order  is 
to  fester  an  intergovernmental 
partnership  and  a  strengthened 
federalism  by  relying  on  processcts 
developed  by  State  and  IochI 
governments  for  coordination  and 
review  of  proposed  Federal  financial 
assistance. 

Ill  accordance  with  the  order,  this 
document  is  intended  to  provide  early 
notification  of  the  Department's  specific 
plan.-;  and  actions  for  this  program. 

Invitation  to  Commmt 

Interested  persons  are  invited  to 
submit  comments  and  recommendations 
regarding  this  proposed  priority. 

All  comments  submitted  in  response 
to  this  notice  will  be  available  for  public 
inspection,  during  and  after  the 
comment  period,  in  room  4428.  Switzer 
Building.  330  C  Street.  SW., 
Washington.  DC,  between  the  hours  of 
8:30  a.m.  and  4  p.m..  Monday  through 
Friday  of  each  week,  except  Federal 
holidays. 

Appl/rabh  Program  Rcgulcitions:  34 
CFR  Part  472. 

(Catalog  of  Federal  Domestic  Assislann- 
Number  84.198B  National  Workplace 
Literacy  iVogram) 

Program  Authority:  20  U.S.C.  1211(ii). 

IJalfd:  June  2.  T)94 

Augusta  Souza  Kappner, 

Assistant  Socretan:  Officv  of  Voraiionnl  and 
Adult  Education. 

(FR  Doc.  94-14,591  Filed  6-15-94;  8:45  anil 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Secretary 

24  CFR  Part  9 

[Docket  No.  R-94-1510;  FR-^163-F-05] 
RIN  2501-A  J04 

Enforcement  of  Nondiscri  Tilnation  on 
the  Basis  of  Disability  in  Programs  or 
Activities  Conducted  by  the 
Department  of  Housing  ar  d  Urban 
Development 

agency:  Office  of  the  Socrfjlary.  HUD. 
ACTION:  Final  rule. 


inal  a 
May  30. 
aiiend  title  24 
Regi  lations  to 
vv(  uld  provide 
ion  504  of  the 
as  amended, 
ccpducted  by 
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at  24  CFR 
private,  State  or 
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from  HUD. 
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summary:  This  rule  makes 

proposed  rule  published  oii 

1991  which  proposed  to 

of  the  Code  of  Federal 

create  a  new  part  9,  that 

for  the  enforcement  of  sect 

Rehabilitation  Act  of  1973, 

in  programs  or  activities 

Hub.  The  rule  at  24  CFR 

distinguished  from  the  rule 

part  8,  which  applies  to 

local  progr,?ms  or 

Federal  fiuincial  assistance 

This  final  rule  at  24  CFR 

establishes  standards  for  w 

constitutes  discrimination 

of  mental  or  physical  disab 

provides  definitions  for  "i 

with  disabilities"  and  "qua 

individuals  with  disabilities 

establishes  a  complaint 

rosolving  allegations  of 

and  also  incorporates  addit  onal 

changes  to  reflect  regulator 

implementation  of  the  Am^cans  with 

Disabilities  Act. 

EFFECTIVE  DATE:  July  18,  19§4 
FOR  FURTHER  INFORMATION  C  3NTACT: 
Elizabeth  Ryan,  Office  of  F£  ir  Housing 
and  Equal  Opportunity,  room  5214, 
Department  of  Housing  and  Urban 
Development,  451  Seventh  street  SW., 
Washington,  DC  20410-500  D,  telephone 
(202)  708-7333  (voice/TDD  .  (This  is 
n-it  a  toll  f. cj  number.) 

SUPPLEMENTARY  INFORMATIOI I 

I.  Background 

Section  504  of  the  Rehabi  itation  Act 
of  1973,  as  amended  (sectioji  504),  states 
in  pertinent  part  that 

No  otherwise  qualified  in 
uith  disabiUties  in  the  Uni 
*  *   *  shall,  solely  by  reaso:  i 
his  disability,  be  excluded 
participation  in,  be  denied 
of.  or  be  subjected  to  discriiliination 
under  any  program  or  activi  y  receiving 
Federal  financial  assistance  or  under 
nny  pmgrnm  or  activity  confucted  bv 


t>d 


ividual 
States, 

of  her  or 
f|om  the 
the  benefits 


any  Executive  agency  or  by  the  United 
States  Postal  Service.  The  head  of  each 
such  agency  shall  promulgate  such 
regulations  as  may  be  necessary  to  cany 
out  the  amendments  to  this  section 
made  by  the  Rehabilitation, 
Comprehensive  Services,  and 
Developmental  Disabilities  Act  of  1978. 
Copies  of  any  proposed  regulation  shall 
be  submitted  to  appropriate  authorizing 
committees  of  the  Congress,  and  such 
regulation  may  take  effect  no  earlier 
than  the  thirtieth  day  after  the  date  on 
which  such  regulation  is  so  submitted  to 
such  committees.  (29  U.S.C.  794  (1978 
amendment  italicized)). 

On  May  30,  1991  (56  FR  24604),  HUD 
published  a  proposed  rule  that  would 
amend  title  24  of  the  Code  of  Federal 
Regulations  to  create  a  new  part  9,  that 
would  provide  for  the  enforcement  of 
section  504  as  it  applies  to  programs  or 
activities  conducted  by  HL'D  (i.e.,  HUD 
conducted  programs  or  activities).  The 
part  9  rule  is  distinguished  from  the  rule 
at  24  CFR  part  8,  which  applies  to 
private.  State  or  local  programs  or 
activities  receiving  Federal  financial 
assistance  from  HUD  (HUD  assisted 
programs  or  activities).  However,  the 
substantive  nondiscrimination 
obligations  of  the  agency  as  set  forth  in 
the  part  9  rule  are  adapted  from,  and  are 
very  similar  to,  those  contained  in  the 
part  8  rule.  (See  24  CFR  part  8;  see  also 
28  CFR  part  41,  which  is  the  section  504 
coordination  regulation  for  federally 
assisted  programs  issued  by  the 
Department  of  Justice  (DOJ).)  This 
general  parallelism  is  in  accord  with  the 
intent  expressed  by  supporters  of  the 
1978  amendment  in  House  floor  debate, 
including  its  sponsor,  U.S.  Rep.  James 
M.  Jeffords,  that  the  Federal 
Government  should  have  the  same 
section  504  obligations  as  recipients  of 
Federal  financial  assistance.  124  Cong. 
Rec.  13,901  (1978)  (remarks  of  Rep. 
Jeffords);  124  Cong.  Rec.  E2668,  E2670 
(daily  ed.  May  17,  1978)  id.;  124  Cong. 
Rec.  13,897  (remarks  of  Rep.  Brademas); 
id.  at  38,552  (remarks  of  Rep.  Sarasin). 
There  are,  however,  some  differences 
between  this  part  9  rule  and  the  DOJ 
section  504  coordination  regulations  for 
federally  assisted  programs,  as  well  as 
many  other  agencies'  implementing 
regulations.  Many  of  these  changes  are 
based  on  the  Supreme  Court's  decision 
in  SoutJieastern  Community  College  v. 
Davis,  442  U.S.  397  (1979)  [Davis],  and 
the  subsequent  circuit  court  decisions 
interpreting  Davis  and  section  504. 
These  differences  were  discussed  in 
detail  in  the  preamble  to  the  part  9 
proposed  rule  at  56  FR  24604-24605. 
There  are  also  differences  between  the 
part  9  proposed  rule  and  the  part  <J  final 


rule.  These  differences  are  discussed  in 
the  following  section. 

II.  Differences  Between  Part  9  Proposed 
Rule  and  Part  9  Final  Rule 

The  Department  invited  public 
comment  on  the  part  9  proposed  rule. 
During  the  public  comment  period, 
which  expired  July  29,  1991,  the 
Department  received  seven  comments. 
The  commenters  included:  One  state 
agency  for  the  visually  impaired;  a  not- 
for-profit  law  firm  that  specializes  in 
disability  and  health  law;  an 
organization  representing  the  interests 
of  senior  citizens;  two  legal  service 
organizations;  and  two  disability 
advocacy  organizations. 

Following  careful  consideration  of  the 
issues  raised  by  the  commenters,  and 
further  consideration  of  the  part  9  rule 
in  light  of  regulatory  implementation  of 
the  Americans  with  Disabilities  Act 
(Pub.L.  101-336,  approved  July  26. 
1990)  (ADA),  the  Department  has 
decided  to  adopt  the  part  9  proposed 
rule  substantially  as  pubhshed  on  May 
30.  1991.  However,  the  Department  has 
made  some  changes  to  the  proposed  nile 
in  response  to  certain  issues  raised  by 
the  commenters,  and  in  response  to  the 
final  rules  published  on  July  26. 1991. 
implementing  titles  I,  II,  and  III  of  the 
ADA,  which  address,  respectively,  equal 
employment  opportunity  for  individuals 
with  disabiUties  (title  I); 
nondiscrimination  on  the  basis  of 
disability  in  State  and  local  government 
ser\'ices  (title  II);  and  nondiscrimination 
on  the  basis  of  disability  by  public 
accommodations  and  in  commercial 
facilities  (title  III).  (See  29  CFR  part 
1630,  56  FR  35726  (title  I);  28  CFR  part 
35,  56  FR  35694  (title  II);  and  28  CFR 
part  36.  56  FR  3544  (title  III). 

A  change  in  terminology  that  has  been 
made  in  the  part  9  final  rule  (and  which 
also  will  be  made  to  the  rule  in  24  CFR 
part  8)  is  replacement  of  the  term 
"handicap"  with  "disability."  The 
Rehabilitation  Amendments  of  1992 
(Pub.L.  102-569.  approved  October  29, 
1992)  amended  the  Rehabilitation  Act  of 
1973  to  replace  "handicap"  with 
"disabilitv." 

The  additional  changes  made  to  the 
part  9  proposed  rule  by  this  final  rule 
include  the  following. 

Applicable  Accessibility  Standards 

The  final  rule  provides  that  HUD  will 
follow  the  Uniform  Federal 
Accessibility  Standards  (UFAS),  except 
where  the  accessibility  standards  issued 
under  the  ADA  provide  for  greater 
accessibility  than  the  UFAS.  The 
accessibility  standards  issued  under  the 
ADA  are  referred  to  as  the  ADA 
Accessibility  Guidelines  (,\DAAG),  and 
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aro  set  forth  in  appendix  A  to  39  CFR 
part  1191. 

The  UPAS  implements  the 
accessibility  standards  required  by  the 
Architectural  Barriers  Act  (42  U.S.C. 
4151-4157)  (Barriers  Act),  and  these 
standards  are  sot  forth  in  24  CFR  part 
40,  appendix  A  for  residential 
structures,  and  in  41  CFR  101-19.600  to 
101.607  for  non-residential  structures. 

The  DOJ.  by  memorandum  dated  June 
30,  1993,  advised  all  Federal  agencies 
that  at  a  recent  meeting,  the  ATBCB 
adopted  a  resolution  urging  Federal 
agencies  to  follow  the  ADAAG 
whenever  it  provides  equal  or  greater 
accessibility  than  UFAS.  The  DOJ  has 
requested  that  Federal  agencies  which 
have  not  issued  their  final  rules 
implementing  section  504  in  Federally- 
conducted  programs  and  activities 
comply  writh  the  ATBCB 's  request.  The 
DOJ  notes  that  from  a  legal  point  of 
view,  current  section  504  regulations  do 
not  prohibit  implementation  of  such  a 
policy  because  the  regulations  do  not 
require  compliance  with  UFAS.  but, 
rather  they  simply  state  that  compliance 
with  UFAS  is  deemed  to  be  compliance 
with  section  504  new  construction  and 
alteration  reouirements. 

Accordingly,  this  final  rule  provides 
that  HUD  will  follow  the  ADAAG 
whenever  it  provides  greater 
accessibility  than  the  UFAS. 
.Additionally,  the  terms  "UFAS"  and 
"ADAAG"  will  be  added  to  the 
definition  section  of  the  part  9  rule — 
§9.103, 

Rex-ised  Definition  of  -'Accessible" 

A  minor  revision  is  made  to  each  of 
the  definitions  of  accessible  in  §  9.103. 
Each  definition  includes  the  phrase 
"complies  with  applicable  accessibility 
standards"  to  clarify  that  the  design, 
construction  or  alteration  undertaken 
must  comply  with  applicable 
accessibility  standards. 

Revised  Definition  of  -Accessible 
Route" 

This  final  rule  revises  the  definition 
of  accessible  route.  The  definition  of 
accessible  route  in  the  part  9  proposed 
rule  was  modeled  on  the  definition  of 
accessible  route  in  24  CFR  part  8. 
However,  on  further  consideration,  the 
Department  finds  the  part  8  definition  to 
be  too  limited  for  purposes  of  part  9. 

Part  8  applies  solely  to  HUD-assisted 
programs.  The  majority  of  these 
programs  are  concerned  with  assisting 
individuals  and  families  to  obtain 
decent  and  affordable  housing  by 
providing  financial  assistance  (through 
rental  subsidies  or  for  the  development 
and  operation  of  public  housing),  or  by 
endorsing  a  mortgage  on  a  house  or  the 


mortgage  note  on  a  housing  project  (or 
both)  for  insurance.  Thus,  the  part  8 
definition  of  accessible  route  reflects 
part  8's  focus  on  housing  facilities. 

Part  9,  however,  applies  to  all 
programs  or  activities  conducted  by 
HUD.  These  programs  and  activities,  as 
noted  in  the  preamble  to  the  part  9 
proposed  nile  (56  FR  24605).  consist  of 
the  following;  (1)  Employment;  (2) 
HUD's  contact  with  the  general  public 
as  part  of  ongoing  agency  operations: 
and  (3)  those  HUD  programs  directly 
administered  by  HUD  for  program 
beneficiaries  and  participants.  Activities 
within  category  2  include 
communications  with  the  public 
(telephone  contacts,  office  walk-ins  or 
interviews)  and  the  public's  use  of  the 
agency  facilities.  Activities  within 
category  (3)  include  programs  that 
provide  Federal  services  or  benefits 
(e.g.,  housing  facilities  in  HUD's 
Property  Disposition  Program,  training 
at  both  HUD  and  outside  facilities, 
contracting  and  policy-development). 
These  activities  involve  many  types  of 
buildings  and  facilities,  not  just  housing 
facilities. 

Accordingly,  the  definition  of 
accessible  route  route  in  part  9  is 
revised  by  replacing  it  with  the 
definition  of  accessible  route  route  used 
in  the  ADAAG.  The  definition  of 
accessible  route  route  in  the  ADAAG 
includes  examples  of  interior  accessible 
route  routes  and  exterior  accessible 
route  routes. 

Revised  Definition  of  "Adaptability" 

The  definition  of  adaptabifity  is  also 
revised  by  this  final  rule.  The  definition 
of  adaptability  in  the  proposed  part  9 
rule  was  based  on  the  definition  of 
adaptability  in  24  CFR  part  8.  The  part 
8  definition  is  solely  concerned  with 
adaptability  in  dwelling  units,  and. 
therefore,  inappropriate  for  part  9.  for 
the  same  reasons  stated  under  the 
discussion  of  the  revised  definition  of 
accessible  route  route.  Accordingly,  the 
Department  is  adopting  the  definition  of 
adaptability  based  on  the  definition  of 
ac/ap/afa;7yfy  provided  in  the  UFAS  and 
ADAAG.  which  provide  the  same 
definition  for  this  term. 

As  revised  in  this  final  rule, 
adaptability  will  mean  the  ability  of 
certain  elements  of  a  dwelling  unit, 
such  as  kitchen  counters,  sinks  and  grab 
bars,  to  be  added  or  altered  so  as  to 
accommodate  the  needs  of  individuals 
with  or  without  disabilities  or  to 
accommodate  the  needs  of  persons  with 
different  types  or  degrees  of  disability. 
This  definition  differs  from  the 
definition  in  the  part  9  proposed  rule  in 
that  it  refers  to  "building  spaces  and 
elements"  instead  of  "certain  elements 


of  a  dwelling  unit."  Both  UFAS  and 
ADAAG  use  the  phrase  "building  spaces 
and  elements." 

Replacement  of  Definition  of  "Agency- 
Owned  Housing  Facililv"  With  "POP 
Housing  Facility" 

The  final  rule  replaces  the  term 
"agency-owned  housing  facility"  with 
PDF  housing  facility.  PDP  refers  to 
HUD's  Property  Disposition  Program, 
and  a  definition  is  also  included  for  this 
term.  (See  discussion  below.)  Since  the 
only  HUD-owned  housing  facilities  are 
those  in  the  Property  Disposition 
Program,  the  Department  believed  use  of 
the  term  "PDP  housing  facility"  is  a 
more  accurate  term. 

Revised  Definition  of  ■Alteration" 
The  part  9  final  rule  replaces  the 
definition  oi  alteration  set  forth  in  tlie 
May  30. 1991  propos^'d  rule  with  that 
definition  provided  in  the  ADAAG.  This 
definition  is  more  detailed  and  therefore 
provides  more  guidance  on  what 
constitutes,  and  what  does  not 
constitute,  an  alteration. 

Rexnsed  Definition  of  "Facility" 

The  part  9  final  rule  c^lso  replaces  ihe 
definition  of  facility  in  the  May  30. 1991 
proposed  rule  with  that  definition 
provided  in  the  ADAAG.  As  with  the 
definition  of  alteration,  the  ADAAG 
definition  of  facility  is  more  detailed 
and  Lherefore  more  helpful  than  the 
definition  provided  in  the  part  9 
proposed  rule. 

Revised  Definition  of  "Individual  IVith 
Disabilities  " 

The  definition  of  individual  ivith 
disabilities  (formerly,  "individual  v.  th 
handicaps")  is  also  revised  by  this  rule. 

Paragraph  (a),  which  defines  the  t  jnn 
■physical  and  mental  impairment"  is 
revised  to  include  the  human 
immunodeficiency  viris  disease. 

A  now  paragraph  (b)  is  added  to  this 
definition  to  incorporate  the  provis'ons 
of  former  §9.131  in  the  proposed  rule, 
which  addressed  applicability  of  section 
504  to  current  and  former  illegal  us-i  of 
drugs.  The  DO)  and  the  Equal 
Employment  Opportunity  Commission 
(EEOC)  which  revii  wed  the  part  9  rule 
in  accordance  with  Executive  Order 
120G7  (see  Section  IV  of  this  preamble) 
suggested  that  the  exclusion  of 
individuals  currently  engaged  in  the 
illegal  use  of  drugs  from  the  protection 
provided  by  section  504,  and  the 
inclusion  of  individuals  undergoing,  or 
having  successfully  completed"  dr-ig 
rehabilitation,  are  more  appropriately 
addressed  in  the  definition  of 
"individual  with  disabilities. "  S-ictii^n 
9.13 1  of  the  proposed  rule  hji  buen 
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removed  as  a  result  of  incdrporation  ^ 
its  provisions  in  the  definiLion  of 
individual  with  disabilitie. : 

Former  paragraph  (b)  (p 
the  pari  9  proposed  rule), 
addressed  impairments 
included  in  the  definition 
or  mental  impairment"  is 
as  paragraph  (c)  in  this 
is  revised  to  address  what 
from  the  definition  of  indi 
disabilities  for  purposes  of 

In  the  part  9  proposed 
(b)  provided  that  the  term 
mental  impairment"  did 
an  individual  who  has  a 
contagious  disease  or  in 
who,  by  re  isnns  of  such  d 
infection,  would  constitute 
throat  to  the  health  or  sa 
individuals,  and  (2)  an  in 
is  an  alcoholic  and  whose 
alcohol  pre>    rits  the  indiv 
performing  ...e  duties  of 
question.  Although  these 
appropriate  for  inclusion 
definition  of  individual  wt 
they  are  not  appropriate  fo 
tho  definition  of  "physical 
impairment." 

Accordingly,  new 
definition  of  individual  wi 
clarifies  that  the  contagiou 
alcohol  abuse  exclusions 
definition  of  "individual  o 
and  also  clarifies  tiiat  these 
are  limited  to  the  empi 
in  accordance  with  section 
imposes  this  limitation. 

t<Piv  Definition  for  "Proper  y 
Disposition  Program" 

As  noted  above,  the  fina 
provides  a  definition  for  ih 
Property  Di{:nosition  Progrt^ 
fo  mean  the     tJD  program 
KUD  administers  the  group 
facilities  that  are  either  ow^ed 
S>"cretan,'  or  where,  even 
Secretary  has  not  obtained 
Secretary  is  mcrtgagee-in-ppsses.sion. 
Such  properties  are  deeme(  to  be  in  the 
possession  or  control  of  the  agencv. 
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i^ease  or 
a  direct 
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Direct  Threat  Standard — A- 

The  part  9  final  rule  adds 
S  9.131  to  implement  sectici  i 
of  the  ADA,  which  adi 
of  "direct  threat  to  the  health 
of  others."  Section  §9.131 
the  agency  (HUD)  is  not  retjiired 
permit  an  individual  to 
benefit  from  the  goods, 
facilities,  privileges,  advantages 
arcommodstions  of  the 
the  individual  poses  a  direc  I 
the  health  or  safety  of  other  ; 
«  131  is  sim-'ir  to  §36.208 
rule  implen:.  ating  title  III 


[cf 
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published  on  July  26,  1991  (56  FR 
35544)  and  codified  at  28  CFR  part  36. 
New  §9.131  is  not  intended  to  imply 
that  individuals  with  disabilities  pose 
risks  to  others.  It  is  intended  to  address 
concerns  that  may  arise  in  this  area,  and 
to  estabhsh  a  strict  standard  that  must 
be  met  before  denying  service  to  an 
individual  with  disabilities  or  excluding 
that  individual  from  participation  in  the 
programs  or  activities  conducted  by  the 
agency. 

Paragraph  (b)  of  this  section  defines 
"direct  threat"  to  mean  a  significant  risk 
to  the  health  or  safety  of  others  that 
cannot  be  eliminated  by  a  modification 
of  policies,  practices,  or  procedures,  or 
by  the  provision  of  auxiliary  aids  and 
services.  This  paragraph  codifies  the 
standard  first  applied  by  the  Supreme 
Court  in  School  Board  of  Nassau  County 
v.  Arline.  480  U.S.  273  (1987).  in  which 
the  Court  held  that  an  individual  with 
a  contagious  disease  may  be  an 
individual  with  disabilities  imder 
section  504.  In  Arline.  the  Supreme 
Court  recognized  that  there  is  a  need  to 
balance  the  interests  of  people  with 
disabihtics  against  legitimate  concerns 
for  public  safety.  Although  individuals 
with  disabilities  are  generally  entitled  to 
the  protection  of  part  9.  a  person  who 
poses  a  significant  risk  to  others  may  be 
excluded  if  reasonable  modifications  to 
the  agency's  policies,  practices,  or 
procedures  will  not  eliminate  or  reduce 
that  risk  (i.e.,  reduce  it  so  that  it  is 
below  the  level  of  direct  threat).  The 
determination  that  a  person  poses  a 
direct  threat  to  the  health  or  safety  of 
others  may  not  be  based  on 
generalizations  or  stereotypes  about  the 
effects  of  a  particular  disability.  This 
determination  must  be  based  on  an 
assessment  of  that  individual  that 
conforms  to  the  requirements  of 
paragraph  (c)  of  §9.131. 

Paragraph  (c)  of  §9.131  establishes 
the  test  to  be  used  in  determining 
whether  an  individual  poses  a  direct 
threat  to  the  health  or  safety  of  others. 
The  agency  is  required  to  make  an 
individualized  assessment,  based  on 
reasonable  judgment  that  relies  on 
current  medical  evidence,  or  on  the  best 
available  objective  evidence  to . 
determine:  the  nature,  duration,  and 
severity  of  the  risk;  the  probability  that 
the  potential  injury  will  actually  occur; 
and  whether  reasonable  modifications 
of  policies,  practices  or  procedures  will 
mitigate  the  risk.  This  is  the  test 
established  by  the  Supreme  Court  in 
Arline.  This  type  of  inquiry  is  essential 
if  section  504  is  to  achieve  its  goal  of 
protecting  individuals  with  disabilities 
from  discrimination  based  on  prejudice, 
stereotypes,  or  unfounded  fear,  while 
giving  appropriate  weight  to  legitimate 


concerns,  such  as  the  need  to  avoid 
exposing  others  to  significant  health  and 
safety  risks.  Making  this  assessment  will 
not  usually  require  the  services  of  a 
physician.  Sources  for  medical 
knowledge  include  guidance  from 
public  health  authorities,  such  as  the 
U.S.  Public  Health  Service,  the  Centers 
for  Disease  Control,  and  the  National 
Institutes  of  Health,  including  the 
National  Institute  of  Mental  Health. 

Additional  Changes 

In  addition  to  the  above  changes,  and 
as  discussed  in  further  detail  in  Section 
III  of  this  preamble,  the  final  rule  also 
revises  §  9.170,  which  concerns  the  part 
9  compliance  procedure.  A  hearing 
procedure  is  not  mandated  by  statute, 
and  die  Department  has  concluded  that 
the  compliance  procedure  set  forth  in 
§  9.170  provides  an  adequate  remedy. 
Certain  editorial  changes  were  made  fo 
§  9. 1 52  to  clarify  the  extent  of  the 
agency's  responsibifify  to  modify 
existing  housing. 

II.  Discussion  of  Public  Comments 

The  revisions  to  the  part  9  proposed 
rule  discussed  in  section  II  above  are 
further  addressed  in  this  section  III. 
which  addresses  the  issues  raised  by  the 
public  commenters. 

Relationship  of  Section  504  to  the  Fair 
Housing  Act  and  the  Americans  With 
Disabilities  Act 

Comment.  Six  of  the  commenters 
stated  that  the  part  9  proposed  rule  did 
not  incorporate  the  standards  and 
requirements  that  appear  in  the  Fair 
Housing  Act  ^  or  in  title  II  of  the  ADA. 
Two  commenters  expressed  concern 
that  the  part  9  rjle  proposes  to 
implement  kss  stringent  standards  than 
the  Fair  Housing  Act,  and  requested  that 
the  part  9  final  rule  conform  to  the  Fair 
Housing  Act  requirements;  thus, 
eliminating  any  conflict  in  program 
regulations.  Another  comraenter  stated 
that  the  ADA  requires  HUDs 
regulations  to  "refer  to  the  ADA  so  that 
when  HUD  assumes  responsibility  fur 
housing  enforcement  under  the  pubfic 
services  section  (title  11  of  the  ADA). 
HUD  will  be  better  able  to  ensure 
consistency  among  all  of  its 
enforcement  responsibilities." 

Response.  As  noted  in  the  preaiublt; 
discussion  under  Section  II,  which 
discusses  changes  made  to  the  part  9 
proposed  rule,  HUD  does,  in  several 
places  in  the  final  rule,  incorporate  the 
standards  and  requirements  of  the  ADA. 
However,  it  is  important  to  note  that  in 


■  TillH  VIll  of  the  Civil  Rights  Ad  of  1908  us 
amonded  by  the  Fair  Housirg  Amendments  Act  of 
1988  i.s  referred  !o  as  the  "Fair  Housing  Art." 


enacting  the  Fair  Housing  Act  and  the 
ADA.  the  Congress  did  not  override  the 
specific  provisions  of  section  504.  While 
all  three  statutes  (the  Fair  Housing  Act, 
the  ADA,  and  section  504)  provide 
certain  civil  rights  protection  to 
individuals  with  disabilities,  the  scope 
and  mandate  of  each  statute  is  different. 

Section  504  is  concerned  with 
discrimination  against  individuals  with 
disabilities  in  federally  assisted  and 
federally  conducted  programs  and 
acti\ities.  Federal  programs  or  activities 
subject  to  section  504  include  those  in 
the  areas  of  employment,  education, 
health,  social  services,  housing  and 
agency  facihties.  Under  section  504.  the 
mandate  that  a  federally  assisted  or 
conducted  program  or  activity  be 
"accessible"  to  individuals  with 
disabihties  does  not,  in  every  case, 
require  structural  changes.  Moreover, 
when  compliance  with  the  "program 
acce.ssibifity"  of  section  504  does 
require  structural  changes,  structural 
changes  are  not  required  to  the  same 
extent  as  required  under  the  Fair 
Housing  Act.  Under  section  504, 
accessibility  is  defined  in  broader  terms, 
as  discussed  in  the  preamble  to  HUD's 
part  8  interim  rule  implementing 
section  504  for  HUD  assisted  programs 
and  activities: 

For  example,  even  though  a  facility  in 
which  a  federally  assisted  program  is 
conducted  is  free  of  architectural 
barriers  and  thus  meets  requirements  for 
facility  accessibility,  the  program  is  not 
accessible  if  management  policies  and 
procedures  effectively  bar  (individuals 
with  disabilities]  from  participating  in 
or  otherwise  benefiting  from  the 
prt)gram  or  activity.  On  the  other  hand, 
a  program  which  is  conducted  in  an 
inaccessible  existing  facility  can  be 
made  accessible  without  altering  the 
facility,  where  the  program  or  activity 
can  be  delivered  or  otherwise  be  made 
available  to  a  [disabled]  beneficiary 
without  loss  of  essential  program 
benefits. 


(See  preamble  to  part  8  interim  rule 
published  on  May  6,  1983,  48  FR  20638 
at  20640) 

The  Fair  Housing  Act  is  concerned 
with  discriminatory  housing  practices, 
and  its  provisions  apply  to  all  housing, 
not  just  federally-assisted  or  federally- 
owned  housing.  The  Fair  Housing  Act  is 
also  concerned  with  stnictural 
accessibility.  The  Fair  Housing  Act 
establishes  accessible  design  and 
construction  requirements  for  certain 
new  multifamily  dwellings  for  first 
occupancy  on  or  after  March  13,  1991 . 
These  requirements,  however,  do  not 
extend  to  existing  facihties  (i.e., 


alterations  to  existing  facihties  are  not 
required). 

The  ADA  is  concerned  with 
discrimination  on  the  basis  of  disability 
in  the  areas  of  employment,  public 
accommodations.  State  and  local 
goveriunent  ser\'ices,  and 
telecommunications.  With  respect  to 
structural  accessibility,  title  II  of  the 
ADA  requires  that  newly  constructed  or 
newly  altered  State  or  local  government 
facihties  be  designed  and  constructed  or 
altered  so  as  to  be  readily  accessible  to 
and  usable  by  persons  with  disabilities. 
(See  56  FR  35574.) 

The  different  mandates  and  scopes  of 
section  504.  the  Fair  Housing  Act  and 
the  ADA  limit  the  extent  to  which  the 
regulations  promulgated  under  these 
statutes  can  be  uniform.  Additionally, 
HUD's  section  504  regulations  are 
subject  to  the  coordinating  authority  of 
the  DOJ  under  Executive  Order  12250 
(45  FR  72995,  3  CFR,  1980  Comp..  p. 
298.)  The  purpose  of  DOJ's  coordinating 
authority  is  to  ensure  that,  to  the 
greatest  extent  possible,  there  is 
uniformity  in  the  implementation  of 
section  504  by  all  Federal  agencies. 
Accordingly,  HUD's  section  504 
regulations  are  obliged  to  adhere,  as 
closely  as  possible,  to  DOJ's  prototype 
section  504  regulations  for  these  types 
of  programs,  and  to  such  other  guidance 
as  DOJ  may  provide  in  the  issuance  of 
section  504  regulations  (for  example,  see 
the  discussion  concerning  applicable 
accessibihty  standards  in  Section  II  of 
the  preamble). 

With  respect  to  any  conflict  among 
the  requirements  or  the  accessibility 
standards  of  section  504,  the  Fair 
Housing  Act  and  the  ADA,  and  their 
respective  regulations,  HUD  notes  that 
an  individual  or  entity  that  is  subject  to 
the  provisions  (including  regulatory 
proxasions)  of  more  than  one  of  these 
statutes  must  comply  with  the 
provisions  that  provide  for  the  greater 
substantive  rights  or  the  more  stringent 
accessibility  standards. 


Defin  it  ion  of '  'Accessible  "(§9.103) 

Comment:  Definition  Requires 
Clarification.  Two  commenters  stated 
that  the  definition  of  "accessible"  in  the 
part  9  proposed  rule  lacks  the  specific 
guidance  provided  by  the  definition  for 
this  term  in  §  100.201  of  HUD's  Fair 
Housing  Act  regulations  (24  CFT? 
100.201).  One  of  the  commenters  stated 
that  the  part  9  definition  of  "accessible" 
with  respect  to  individual  dwelling 
units  requires  that  a  unit  be  designed  to 
meet  the  specific  needs  of  a  qualified 
individual's  particular  disability  or 
impairment.  The  commenter  requested 
that  HUD  clarify  that  for  a  unit  to  be 
counted  toward  a  program's  five  percent 


requirement  for  accessible  units,  all  the 
accessibility  requirements  for  dwelling 
units,  as  provided  in  24  CFR  part  40, 
must  be  met  and  not  just  those  which 
might  be  adequate  to  meet  the  needs  of 
the  individual's  specific  disabiUty. 

Response.  As  discussed  above,  section 
504  and  the  Fair  Housing  Act  have 
different  purpoises.  The  Fair  Housing 
Act's  design  and  construction 
accessibility  standards  apply  only  to 
certain  new  multifamily  housing. 
Section  504  is  concerned  with  overall 
"program"  accessibility,  which  includes 
accessibility  standards  for  multifamily 
housing  and  other  types  of  facilities.  ' 
including  Federal  Government 
buildings.  Additionally,  the  Fair 
Housing  Act.  unhke  section  504,  does 
not  impose  accessibility  standards  on 
alterations  to  existing  housing  and 
facilities.  Accordingly,  the  definition  of 
"accessible  "  in  HUD's  Fair  Housing  Act 
regulations  is  not  sufficiently  broad  for 
section  504  purposes.  However,  as 
noted  in  Section  II  of  this  preamble, 
which  discusses  changes  made  to  the 
proposed  rule,  the  Department  did  make 
some  modification  to  the  definitions  of 
"accessible"  for  purposes  of  clarity. 

With  respect  to  the  question  of 
whether  an  individual  dwelling  unit, 
that  is  altered  to  be  accessible  to  a 
qualified  individual  with  a  specific 
disability,  counts  toward  the  program's 
five  percent  requirement,  the 
Department  notes  that  this  issue  is 
addressed  by  §  9.152  of  the  rule.  Section 
9.152  provides  that  if  HUD  undertakes 
alterations  to  a  PDP  multifamily  housing 
project,  that  is  subject  to  the 
accessibility  requirements  of  §9.152.  a 
minimum  of  five  percent  of  the  total 
dwelling  units,  or  at  least  one  unit, 
whichever  is  greater,  must  be  made 
accessible  for  persons  with  mobility 
impairments.  (Emphasis  added.)  Section 
9.152  also  provides  that  if  the  unit  is  on 
an  accessible  route  and  is  adaptable  and 
otherwise  in  compliance  with  §9. 152(d) 
(which  requires  compliance  with  the 
definitions,  requirements  and  standards 
of  the  UFAS,  except  where  the  ADA  AG 
provides  for  greater  accessibility)  the 
unit  is  accessible  for  purposes  of 
§  9.152.  Section  9.152  further  provides 
that  an  additional  two  percent  of  the 
units  (but  not  less  than  one  unit)  in  the 
project  must  be  made  accessible  for 
persons  with  hearing  or  vision 
impairments.  (Emphasis  added.)  Thus, 
whether  an  individual  dwelling  unit, 
which  is  altered  for  a  specific  qualified 
individual  with  disabilities,  counts 
toward  the  program's  five  percent  or 
two  percent  requirement  depends  upon 
the  nature  of  the  alterations  undertaken 
to  address  the  individual's  disability. 
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Definition  of  "Accessib  e  Houte  ' 
(§9.103) 

Comment:  Definition  Lacks  Specific 
Guidance.  Two  comme  iters  stated  that 
the  definition  of  "acces  :ible  route"  as 
set  forth  in  HUD's  Fair  lousing 
regulations  provides  nn  ire  guidance 
than  the  definition  in  tl  e  part  9 
proposed  rule,  and  uryt  d  the 
Department  to  adopt  th  ;  definiJion  in 
the  Fair  Housing  Act  re  ;u!ation. 

Response.  As  discuss  >d  in  the 
previous  response,  the  liffeienccs 
l)e{wcen  the  mandate  ai  d  scope  of  thi; 
Fair  Housing  Act  and  tl  e  mandate  and 
scope  of  section  504  rsr  der  the 
definition  of  "accessibli :  route"'  in 
HL  Ds  Fair  Housing  Ac  regulations 
inappropriate  for  sectio  i  504  purposes. 
However,  as  noted  in  si;  :tion  I!  of  this 
preamble,  the  Deparlmt  nt  has  revised 
the  definition  of  "acces  ibie  route'' to 
require  compliance  wit  i  the  ADAAG. 
The  Department  believe  s  that  the 
ADAAG  definition  of  "i  ccessible  route  " 
provides  more  guidanct  than  the 
definition  of  "accessibli  route"  in  the 
part  9  proposed  rule,  an  d  should 
address  the  commenten  '  concerns. 

Comnien/,- Definition  Should 
Reference  Architectural  Barriers  Act. 
One  commenter  stated  t  lat  the 
definitions  of  "accessib  e.  "  "accessible 
route,"  and  "adaptability"  should 
reference  the  Barriers  A  :!,  which 
imposes  access  requirer  lenfs  on  all 
HUD-owned,  leased,  an  1  managed 
properties. 

Response.  As  discussi  d  in  section  11 
of  this  preamble,  the  de  initions  of 
"accessible  route"  and  '  adaptability  ' 
were  revised  in  this  fina  1  rule  to  adopt 
the  standards  of  the  AD,  ^AG  or  UFAS, 
asapphcable.  Also,  §§9  151  and  9  152 
of  the  proposed  rule,  an  i  of  this  final 
rule,  which  establish  th(  i  requirements 
for  new  construction  an  1  alterations  to 
existing  facilities,  provii  le  that  the 
definitions,  requirement  s,  and  standards 
of  the  UFAS  apply  to  fa(  ilities  covered 
by  this  rule,  except  whe  e  the  ADAAG 
may  provide  for  greater  iccessibility. 

Comment:  Definition  Jhould  Provide 
Accessibility  For  Person  s  Who  Are 
Hearing  and  Sight  Impa:  red.  One 
commenter  stated  that  t  le  definition  of 
"accessible  route"  in  th<  part  9  rule 
provides  that  "an  access  ible  route  that 
serves  only  accessible  u  lits  occupied  bv 
persons  with  bearing  or  tision 
impairments  would  not  le  required  to 
comply  with  those  requ;  rements 
intended  to  effect  access  ibility  for 
persons  with  mobility  ir  ipairments." 
The  commenter  request!  d  that  HUD 
revise  this  definition  to  nclude  persons 
who  are  visually  impair  d,  blind,  or 
deaf  and  blind.  The  com  menter  stated 


that  moving  about  safely  in  one's 
environment  can  be  a  major  obstacle  to 
independent  living  for  individuals  with 
these  disabilities. 

Response.  HUD  agrees  with  the 
commenter  and  believes  that  the 
revision  made  to  the  definition  of 
"accessible  route"  by  this  final  rule, 
which  is  to  adopt  the  ADAAG  definition 
of  "accessible  route."  addresses  the 
commenter's  concern. 

Definition  of  "Adaptability"  I §9.70.3) 

Comment:  HUD  Should  Adopt  the 
Definition  of  Adaptability  Used  in  Fair 
Housing  Regulations.  Two  commenters 
urged  the  Department  to  adopt  the 
definition  of  "adaptability"  in  the  Fair 
Housing  Act  regulations  |24  CFR 
100.205),  and  stated  that  the  part  9  rule 
should  not  use  a  different  definition 
than  that  contained  in  the  Fair  Housing 
Act  regulations. 

Response.  The  more  explicit 
description  of  "adaptability"  in  the  Fair 
Housing  Act  regulations  results  from  the 
fact  that  the  statutory  language  of  the 
Fair  Housing  Act  is  explicit  as  to  what 
constitutes  accessibility  and 
adaptability  under  the  Act.  The 
language  in  §  100.2Q5(c)  of  HUD's  Fair 
Housing  Act  regulations  is  taken 
directly  from  section  804(f)(3)(C)  of  the 
Fair  Housing  Act.  However,  the  features 
of  adaptable  design  and  construction 
described  in  §  100.205(c)  do  not  include 
all  the  features  that  may  be  required 
under  part  9.  For  example,  the 
accessibility/adaptability  requirements 
of  the  Fair  Housing  Act  do  not  require 
adjustable  cabinetry,  fixtures  and 
plumbing.  [See  discussion  of  this  issue 
in  the  preamble  to  the  Fair  Housing" 
Accessibility  Guidelines  codified  at  24 
CFR,  Ch.  I,  Subch.  A,  App.  III.) 
Additionally,  the  Fair  Housing  Act  does 
not  require  accessible/adaptable  features 
for  individuals  with  hearing  or  vision 
impairments.  The  section  504  definition 
of  "adaptability"  includes  adjustable 
cabinetry  and  fixtures,  and  design 
features  for  persons  with  impaired 
hearing  and  vision.  Thus,  the  Fair 
Housing  Act  definition  of  adaptability, 
which  is  directed  largely  to  individuals 
with  mobility  impairments,  is 
inappropriate  for  section  504  purposes. 

Definition  of  "Auxiliary  Aids"  (§  9. 103) 

Comment:  Definition  Should  Include 
Devices  for  Persons  With  Impaired 
Cognitive  Skills.  Two  commenters 
stated  that  the  definition  of  "auxiliary 
aids"  in  the  part  9  rule  limits  these  aids 
to  persons  with  impaired  sensory, 
manual  or  speaking  skills.  The 
commenters  stated  that  auxiliary  aids 
and  services  should  not  exclude 
individuals  with  mental  disabilities. 


and  suggested  that  the  definition  be 
revised  as  follows:  "Auxiliary  aids 
means  services  or  devices  that  enable 
persons  with  impaired  sensory,  manunl. 
cognitive,  interpersonal,  or  speaking 
skills  to  have  equal  opportunity  .  .  .  ." 

Response.  HUD's  definition  of 
auxiliary  aids  and  scrvice.s  is  consistent 
with  the  DOJs  definition  for  these 
terms.  The  DOJ  interprets  auxiliary  aids 
and  services  as  those  aids  and  services 
designed  to  provide  effective 
commimication,  e.g.,  making  aurally 
and  visually  delivered  information 
available  to  persons  with  hearing, 
speech  and  vision  impairments.  This 
interpretation  was  recently  reiterated  in 
DOJ's  final  niles  implementing  title  II 
and  title  III  of  the  ADA.  [See  28  CFR 
part  35  (title  II);  and  28  CFR  part  36 
(title  III);  see,  especially  discussion  in 
preamble  to  title  III  final  rule  at  56  FR 
35565).  To  the  extent  that  individuals 
with  cognitive  or  learning  disabilities 
have  impaired  sensory,  manual,  or 
communication  skills,  these  individuals 
are  covered  by  the  definition  of 
auxiliary  aids  and  services. 

Definition  of  "Individuals  With 
Disabilities"  (§9.103) 

Comment:  Definition  Omits  the 
Human  Immunodeficiency  Virus.  Four 
commenters  stated  that  the  definition 
for  "individuals  with  disabilities"  in  the 
part  9  rule  omits  from  the  fist  of 
physical  and  mental  impairments  the 
human  immunodeficiency  virus  (HIV). 
The  commenters  stated  that  it  is    „. 
important  to  clarify  that  individuals 
who  test  positive  for  the  HFV  arc 
covered  because  subsection  (b)  of  the 
definition  for  "individuals  with 
disabilities"  excludes  individuals  who 
currently  have  contagious  diseases  and 
who  pose  a  direct  health  and  safety 
threat  to  others,  or  who,  by  reasons  of 
the  disease,  cannot  perform  the  duties  of 
the  job. 

Response.  As  noted  in  section  11  of 
this  preamble?  HUD  has  revised  the 
definition  of  "individuals  with 
disabilities"  in  the  final  rule  to  clarify 
that  persons  with  the  human 
immunodeficiency  virus  disease 
(symptomatic  or  asymptomatic)  are 
covered. 

Comment:  Direct  Threat  Standard 
Excludes  Reasonable  Accommodation 
Requirement.  One  commenter  stated 
that  the  "direct  threat  to  the  health  or 
safety  of  others"  exclusion  derives  from 
the  case  of  School  Board  of  Xassau 
County  V.  Arline,  107  S.Ct.  1123  (1987), 
but  fails  to  include  the  essential  caveat 
that  "the  direct  threat  not  be  capable  of 
elimination  by  reasonable^ 
accommodation '.  The  commenter  stat(!d 
that  the  Congress,  in  its  discussion  of 


this  direct  threat  exclusion  in  the 
legislative  history'  of  the  Fair  Housing 
Act,  was  careful  to  note  the  reasonable 
accommodation  requirement.  The 
commenter  requested  that  the 
reasonable  accommodation  requirement 
be  explicitly  acknowledged  in  the  part 
9  final  rule. 

Response.  As  discussed  in  section  II 
of  this  preamble,  the  Department  has 
added  a  new  §  9.131  to  address  the  issue 
nf  "direct  threat  to  the  health  or  safety 
of  others."  This  new  section  provides 
that  the  agency  must  determine  whether 
reasonable  modifications  of  its  policies, 
i;rac;tices  or  procedures  will  mitigate  the 
risk  posed  by  the  individual  deturmined 
to  present  a  direct  threat  to  the  health 
or  safety  of  others.  Aldiough  the 
commenter  uses  the  term  "reasonable 
accommodation,"  which  is  the 
appropriate  term  within  the  context  of 
the  Fair  Housing  Act,  the  appropriate 
comparable  term  for  section  504. 
generally,  is  "reasonable  modification." 
which  reflects  section  504 's  application 
to  a  broader  range  of  programs  and 
activities.  However,  reference  to 
reasonable  accommodation  is 
appropriate  when  discussing  section 
504's  application  to  the  employment. 

Comment:  Delete  Reference  to 
'Inability  to  Perform  the  Essential 
Elements  of  Job  or  Activity."  One 
commenter  staled  that  the  e.xclusion 
from  the  definition  of  "individuals  with 
disabihties"  of  the  following  phrase — 
"persons  with  a  contagious  disease  who 
are  unable  to  perform  the  duties  of  the 
job" — was  unwarranted.  The  commenter 
stated  that  inquiries  as  to  whether  an 
individual  with  disabilities  is  able  to 
perform  the  duties  of  a  job  or  activity 
are  relevant  only  with  respect  to 
whether  the  individual  is  "qualified" — 
and  then  only  if  the  individual  is  unable 
t"  perform  the  essential  duties,  not  all 
duties,  of  the  job  or  activity.  The 
commenter  stated  that  reasonable 
accommodation  must  be  provided,  if 
necessary,  to  assist  the  individual  in 
performing  the  essential  duties.  The 
commenter  further  stated:  "Because  this 
subsection  involves  the  definition  of 
'individual  with  disabilities,"  rather 
than  "quahfied  individual  with 
disabilities.'  the  reference  to  inability  to 
perform  the  duties  of  jnl)  shovild  ho 
deleted." 

Response.  The  Department  agre*'s 
witli  the  commenter's  statement  that 
without  reference  to  the  essential  duties 
and  reasonable  accommodation  aspects 
of  the  analysis,  this  particular  provision 
of  the  definition  is  misleading. 
Accordingly,  the  Department  has 
revised  paragraph  (c)(l)(ii)  of  the 
definition  of  "individuals  with 
disabilities"  to  include  the  following 


language:  "An  individual  *   *   *  is 
unable  to  perform  the  essential  duties  of 
the  job.  with  or  without  reasonable 
accommodation." 

Definition  of  "Multifamilv  Housing 
Project"  (§9. ion) 

Comment:  Multifamily  DwelUngs 
Covered  by  Section  504  Should  Be  the 
Same  as  Those  Covered  by  the  Fair 
Housing  Act.  Three  commenters  noted 
that  die  part  9  rule  defined  "multifamily 
housing  project"  to  mean  "e  project 
containing  fjve  or  more  dwelling  units." 
while  the  Fair  Housing  regulations 
define  covcied  multifamily  dwellings  to 
mean  buildings  consisting  of  four  or 
more  dwelling  units,  if  such  buildings 
have  one  or  more  elevators,  and  ground 
fioor  units  in  other  buildings  consisting 
of  four  or  more  units.  The  commenters 
stated  that  the  dwellings  covered  by  the 
section  504  regulations  should  mirror 
those  of  the  Fair  Housing  Act. 

Response.  The  definition  of  "covered 
multifamily  dwelling"  found  in  the  Fair 
Housing  Act  regulations  is  consistent 
with  the  definition  of  this  term  in  the 
Fair  Housing  Act.  The  definition  of 
""multifamily  housing  project"  in  the 
part  9  rule  is  consistent  with  the 
definition  of  this  term  in  section  207(c) 
of  the  National  Housing  Act  (12  U.S.C. 
1713),  and  is  the  definition  w  ith  which 
HUD  program  pa,-ticipants  are  familiar. 
The  definition  is  also  consistent  witli 
HUD's  section  504  regulations  for 
federally  assisted  activities.  (See  24  CFR 
8.3)  Since  section  504  extends  only  to 
federally  assisted  and  federally 
conducted  programs  and  activities,  tlie 
Department  believes  that  the  definition 
of  multifamily  housing  project,  as  .set 
forth  in  the  National  Housing  Act. 
which  pertains  to  Federal  housing 
programs,  is  the  appropriate  definition 
for  HUD's  section  504  regulations. 

Comment:  All  HUD  Housing  Should 
Be  Co\  ered  by  Section  504.  Including 
Single  Family  Homes.  Or  e  commenter 
stated  that  the  occupancy  classification 
provision  of  the  UFAS  defines 
multifamily  housing  as  apartment 
buildings,  without  reference  to  a 
number  of  units,  and  the  residential 
stJction  of  the  UFAS  occupancy 
classification  refers  to  one  and  two 
family  dwellings.  The  co'mmenter  stated 
that  the  inclusion  of  the  classification  of 
one  and  two  family  dwellings  in  the 
Ul- AS  indicates  that  these  dwellings  are 
also  subject  to  the  Barriers  Act.  The 
commenter  requested  that  HUD  make  all 
of  its  housing,  including  single  family 
homes,  subject  to  the  requirements  of 
the  Barriers  Act. 

Response.  The  fact  that  tiie  UFAS 
contains  provisions  appUcable  to  one  or 
two  family  dwellings  is  not 


determinative  of  whether  one  or  two 
family  dwellings  are  subject  to  the 
requirements  of  the  Barriers  Act. 
whether  one  or  two  family  dwellings 
are  covered  by  the  Barriers  Act  depends 
upon  whether  a  statute  subjects  these 
types  of  dwellings  to  the  requirements 
of  Barriers  Act.  One  or  two  family 
dwellings  are  subject  to  the 
requirements  of  section  504.  and 
possibly  the  UFAS,  to  the  extent  that 
they  are  part  of  a  HUD  conducted 
program  and  meet  the  requirements  of 
24  CFR  9.150(e). 

Definition  of  "Qualified  Individuals 
With  Disabilities"  (§9.103) 

Comment:  Eliminate  Definition.  Five 
commenters  .stated  that  the  definition 
for  "qualified  individuals  with 
disabilities"  should  be  removed  from 
the  part  9  rule.  One  commenter  stated 
that  HUD  concedes  in  the  preamble  to 
the  proposed  part  9  rule  that  housing 
programs  do  not  require  a  definition  of 
qualified  individual  with  disabilities  (56 
FR  24606).  The  commenter  stated  that 
HUD  included  this  definition  so  that  the 
part  9  rule  will  cover  all  programs  or 
activities  conducted  by  HUD  now  and 
in  the  future,  and  so  that  HUD's 
regulation  will  be  consistent  with  the 
DOJ's  prototype  regulation  and  the 
regulations  of  other  Federal  agencies  (56 
FR  24606).  The  commenter  stated  that 
HUD  could  achieve  its  purpose  through 
other  ways,  such  as  explicitly  describing 
the  HUD  programs  or  the  kinds  of  HUD 
programs  to  which  the  definition 
applies,  or  explaining  that  this  term 
does  not  apply  to  housing  consumers 

Response.  The  term  "quaUfied 
individual  with  disabilities"  is  taken 
directly  from  the  language  of  section 
504.  The  protection  afforded  by  section 
504  is  resiricted  to  "qualified  " 
individuals  with  disabilities.  As  noted 
in  the  preamble  to  the  part  9  proposed 
rule.  HUD  does  not  conduct  programs 
under  which  a  person  is  required  to 
perform  services  or  achieve  a  level  of 
accomplishment  as  a  part  of  his  or  her 
participation  in  a  particular  program  or 
activity  (e.g..  educational  programs)  (56 
FR  24606).  Notwithstanding  this  fact. 
HUD  determined,  as  also  noted  in  the 
preamble  to  the  part  9  proposed  rule, 
that  it  is  important  to  include  a 
definition  for  this  term  so  that  HUD's 
regulation  will  cover  all  programs  or 
activities  conducted  by  HUD  now  and 
in  the  future,  and  so  that  its  section  .'■)04 
regulation  for  federally  conducted 
programs  will  be  consistent  with  DO)'s 
prototype  regulation.  However,  the  fact 
that  section  504  applies  only  to 
"qualified  individuals  with  disabilities" 
makes  it  important  to  include  a 
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definition  for  this  term  i 
504  regulations. 

The  purpose  in  definir  g 
■■qualified  individuals 
is  to  establish  a  uniform 
which  an  individual  wit 
determined  to  be  "quali 
participate  in  a  federally 
federally  conducted 
standard,  as  established 
basis  of  Federal  case  law 
section  504,  is  whether, 
appropriate  modificatio 
individual  with  disabilit 
participate  in.  or  achieve 
a  federally  assisted  or 
conducted  program  or 
considered  qualified,  h 
modifications  required 
individual  with  disabilit 
those  which  would  resul 
fundamental  aheration  i 
the  program.  (See  pream 
coordination  regulation 
conducted  programs 
part  39.  Editorial  Note,  4 
at  418:  and  preamble  to 
9  rule  at  56  FR  24606.)  H 
of  ■■qualified  individuals 
disabilities"  incorporates 
established  by  DOJ  and  F 
and  is  consistent  with  th< 
definition  of  "qualified  ir 
disabilities"  in  its  sectic 
regulation  for  federally  c 
programs. 

Comment:  Eliminate  Lan^ ; 
Concerning  Essential 
Requirements 

Five  commenters  objec 
language  concerning  ■' 
eligibility  requirements  ' 
paragraph  [bj  of  the  defi 
commenter  stated  that  th 
eligibility  requirement  la 
included  "implicit"  eligi 
requirements. 

Response.  In  defining  ' 
individual  with  disabiliti 
adheres  to  DOJ's  guidanc 
meaning  and  interpretat 
which  guidance  is  set 
preamble  to  the  final  rule 
its  section  504  prototype 
federally  conducted 
at  28  CFR  part  39,  Editori 
429  (1991).  In  this  pream 
advises  that  the  concept  c 
individual  with  disabiliti 
the  notion  of  ■■essential  e 
requirements '.  (/dat  419 
section  504,  a  qualified  i 
di.sabilities  must  be  able 
essential  eligibility  requir 
federally  assisted  or 
program,  with  the  recogn 
reasonable  modification 
marie  to  the  program  for  t 


1  HL'D's  section 


Elic  b 


i(  n 


fon  1 


t ) 


federilly 


ni 


the  term 
disabilities  ' 
standard  by 
disabilities  is 
to 
assisted  or 

m.  The 
y  DOJ  on  the 
concerning 
ith 
an 
es  is  able  to 
the  purpose  of 

y 
ivity.  To  be 
ever,  the 
the 
;  es  may  not  be 
in  a 

the  nature  of 
e  to  DOJs 
r  federally 

at  28  CFR 
5-129(1991) 
oposed  part 
JD's  definition 
with 

this  basic  test 
jderal  case  law 
DOJs 

dividual  with 
504  prototype 
ducted 


(  n 


uage 
ilitv 


ed  to  the 


ess  ;ntial 


n  ti 


et  forth  in 
on.  One 

essential 

guage 

ilitv 


qualified 

fs.-  HUD 

on  the 

of  this  term. 

in  DOJs 
implementing 
egulation  for 
codified 
1  Note.  415- 
e,  DOJ 
[■■qualified 
s" includes 
gibility 
Under 
ividual  with 
meet  the 
ments  of  a 

conducted 
ion  that 
dy  need  to  be 
r-  individual 


prog!  ams 


il 


with  disabilities  to  meet  the  essential 
eligibility  requirements  of  the  program. 

The  inclusion  of  the  term  "implicit 
requirements"  in  the  definition  is  to 
clarify  that  the  essential  eligibility 
requirements  do  not  include  only  stated 
program  eligibility  requirements,  but 
also  those  requirements  that  are 
inherent  in  the  nature  of  the  program. 
However,  in  including  implicit 
requirements  in  the  definition,  HUD 
does  not  intend  a  program's  eligibility 
requirements  to  include  requirements 
that  are  not  intrinsic  to  the  program  or 
that  are  applied  solely  to  individuals 
with  disabilities — and  not  to  other 
tenants. 

Comment:  "All  Obligations  of 
Occupancy"  Are  Not  Essential.  One 
commenter  stated  that  the  '"essential 
eligibility  requirements"  include  the 
requirement  to  comply  with  ■■all 
obligations  of  occupancy."  The 
commenter  stated  that  all  obligations  of 
occupancy  cannot  possibly  be  essential. 
The  commenter  stated:  ■"Rather  than 
clarifying  the  obligations  of  program 
operators  under  section  504,  this 
definition  will  mislead  operators  into 
believing  that  they  can  exclude  any 
individual  with  disabilities  who  cannot 
fully  satisfy  every  term  of  the  lease, 
however  incidental  or  unimportant.  ' 

Response.  The  phrase  ■'all  obligations 
of  occupancy,"  as  with  the  phrase 
■'implicit  eligibility  requirements" 
discussed  above,  is  intended  to  refer 
only  to  those  requirements  or 
obligations  that  are  imposed  on  all 
tenants  or  residents,  regardless  of 
whether  the  tenants  or  residents  are 
individuals  with  disabilities.  The 
Department  believes  that  it  is  important 
to  retain  the  phrase  "all  obligations  of 
occupancy"  within  the  definition  of 
■qualified  individual  with  disabilities  ' 
because  it  is  embodied  in  the  concept  of 
■"essential  eligibility  requirements".  To 
be  eligible  to  participate  in  a  HUD 
housing  program,  an  applicant  must  be 
able  to  comply  with  all  obligations  of 
occupancy.  Typical  occupancy 
obligations  include  those  related  to  rent, 
security  deposits,  use  of  premises, 
subletting,  and  utility  charges.  It  is 
inappropriate  for  the  Department  to  list 
in  a  regulation  which  obligations 
constitute  ■■important"  obligations  of 
occupancy,  because  of  the  difficulty  in 
ensuring  the  comprehensiveness  of  such 
a  list,  and  because  certain  multifamilv 
housing  projects  as  a  result  of  their 
location  or  use  may  require  the 
inclusion  of  obligations  (or  terms)  that 
are  not  generally  found  in  leases  for 
other  multifamily  housing  projects.  For 
the  foregoing  reasons,  the  Department 
declines  to  state  which  obligations  of 
occupancy  are  those  with  which  an 


individual  with  disabilities  must 
comply. 

Comment:  Definition  Fails  to  Note  the 
Obligation  of  HUD  to  Provide 
Reasonable  Accommodations.  Two 
commenters  stated  that  the  definition 
fails  to  note  the  obligation  of  HUT)  to 
provide  reasonable  accommodation  to 
individuals  who  would  be  able  to  satisfy 
essential  program  requirements  with 
such  assistance. 

Response.  HUDs  definition  of 
■■qualified  individual  with  disabilities" 
is  consistent  with  the  definition  for  this 
term  found  in  DOJs  section  504 
prototype  regulation  for  federally 
conducted  programs  and  in  the  section 
504  regulations  of  other  Federal 
agencies.  The  fact  that  the  definition  of 
qualified  individual  with  disabilities 
does  not  explicitly  refer  to  the 
■■reasonable  modification"'  requirement 
does  not  mean  that  the  requirement  is 
inapplicable  to  Federal  programs 
covered  by" section  504.  As  noted  earlier 
in  this  preamble,  reasonable 
modification  is  required  under  section 
504.  The  reasonable  modification 
requirement,  although  not  explicitly 
referred  to  in  the  definition  of  "qualified 
individual  with  disabilities,"  is  referred 
to  in  the  definition  of  "individual  vvith 
disabilities"  and  is  implicitly  referenced 
in  the  language  of  the  definition  of 
■■qualified  individual  with  disabilities" 
that  provides  that  modifications  in  the 
program  or  activity,  which  result  in  a 
fundamental  alteration  in  the  nature  of 
the  program,  are  not  required. 
Conversely,  modifications  to  the 
program  that  would  not  result  in  a 
fundamental  alteration  in  the  nature  of 
the  program  are  required. 

Comment:  Definition  .Should  Include 
Direct  Threat  Standard  and  Eliminate 
Standard  of  Significant  Risk  of 
Substantial  Interference  with  the  Safety 
of  Others.  Five  commenters  supported 
incorporating  the  ""direct  threat"' 
standard  that  is  included  in  the  Fair 
Housing  Act,  rather  than  the  standard  of 
"'significant  risk  of  substantial 
interference  with  the  safety  or 
enjoyment  of  others  or  vvith  his  own 
health  or  safety,"  as  set  forth  in  the  part 
9  rule.  One  commenter  stated  that  it  was 
absolutely  improper  to  permit 
evaluation  of  whether  an  individual  is 
a  potential  risk  to  his  or  her  own  health 
or  safety.  The  commenter  stated  that: 
■■In  the  housing  context,  such  a  concern 
can  never  be  related  to  an  essential 
eligibility  requirement.  Where  an 
individual  may  pose  a  risk  to  him  or 
herself  and  to  others,  the  Fair  Housing 
.•\ct  standard  of  direct  threat  to  the 
health  and  safety  of  others  is  adequate." 

Response.  As  discussed  in  section  II 
of  this  preamble,  the  Department  has 
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added  a  new  §9.131,  which  addresses 
the  direct  threat  standard. 

Self-Evaluation  (§  9.110) 

Section  9.110(a)  provides  that  HUD 
shall,  within  one  year  of  the  effective 
date  of  the  part  9  final  rule,  evaluate  its 
current  policies  and  practices,  and  the 
effects  of  those  policies  and  practices, 
including  regulations,  handbooks, 
notices  and  other  written  guidance,  that 
do  not  or  may  not  meet  the 
requirements  of  part  9,  and,  to  the 
e.xtent  modification  of  anv  such  policies 
is  required.  HUD  shall  take  the 
necessary  corrective  actions. 

Comment:  Seif-Evaluation  Section 
Should  Be  Delayed  by  Final  Rule 
Deadlines.  Two  commenters  suggested 
that  this  section  be  revised  to  state  that 
remedial  actions,  which  HUD  has  begun 
or  is  planning,  will  not  be  delayed  by 
the  "deadlines  in  this  section."  One  of 
the  commenters  stated  that  the  part  9 
final  rule  should  clearly  state  that  HUD 
will  complete  the  self-evaluation  of  its 
policies  and  practices  within  one  year  of 
the  effective  date  of  the  final  rule. 

Response.  The  Department 
periodically  reviews  the  requirements  of 
its  various  programs,  and  the  policies 
and  practices  of  these  programs,  to 
ensure  that  all  HUD  programs,  both 
HUD  assisted  and  HUD  conducted, 
reflect  e.xisting  statutory  requirements. 
Given  this  periodic  review  process,  the 
Department  does  not  intend  or  foresee 
any  delay  in  the  evaluation  of  HUD 
conducted  programs  to  ensure  that  these 
programs  meet  the  requirements  of  part 
9,  as  required  bv  §9.110. 

Comment:  HUD  Should  Review  Its 
Federal  Preference  Criteria,  As  Part  of 
Its  Self-Evaluation  Process.  One 
commenter  urged  the  Department  to 
review  its  Federal  preference  criteria  for 
housing  program.s  funded  by  the 
Department.  The  commenter  stated  that 
the  current  criteria  are  not  clear  on  the 
definition  of  v.hat  is  not  a  "jegular 
sleeping  accommodation"  and  that 
Federal  preferences  should  be  revised  to 
give  top  preference  to  individuals 
released  from  institutions,  such  as 
hospitals,  nursing  homes  and 
rehabilitation  facilities. 

Response.  A  review  of  Federal 
preference  criteria  for  housing  programs 
is  not  appropriate  in  connection  with 
the  development  and  implementation  of 
this  part  9  rule.  This  rule  is  concerned 
with  the  implementation  of  section  504 
solely  as  it  applies  to  HUD  conducted 
programs.  Federal  preferences  in 
housing  affect  all  HUD  housing 
programs,  not  only  housing  owned  by 
HUD.  Any  changes  to  the  list  of 
individuals  that  should  be  given 
preferences  in  federally-assisted  or 


federally-conducted  housing  is  more 
appropriate  for  proposed  rulemaking 
that  provides  for  advance  notice  to,  and 
solicitation  of  comment  from,  the 
public. 

Comment:  Expand  Public 
Participation  in  the  Self-Evaluation 
Process  to  Include  Comments  on  Fair 
Housing  Issues.  Section  9.110(b)  of  the 
part  9  rule  provides  that  HUT)  shall 
provide  an  opportunity  to  interested 
persons,  including  individuals  with 
disabilities  or  organizations 
representing  individuals  with 
disabilities,  to  participate  in  the  self- 
evaluation  process  by  submitting 
comments,  both  oral  and  written.  One 
commenter  recommended  that  HUD 
expand  this  section  of  the  self- 
evaluation  process  to  include  fair 
housing  issues  that  relate  to  people  with 
disabilities. 

Response.  .\s  discussed  throughout 
this  preamble,  the  mandate  and  the 
scope  of  the  Fair  Housing  Act  and 
section  504  are  different.  Accordinglv,  it 
is  inappropriate  for  issues  specifically 
related  to  the  Fair  Housing  Act  to  be  ' 
included  in  the  section  504  self- 
evaluation  process.  However,  to  the 
e.xtent  that  section  504  incorporates  or 
overlaps  with  the  Fair  Housing  Act. 
these  issues  may  be  raised  in  connection 
with  the  self-evaluation  process. 

Comment:  Files  Should  Be 
Maintained  Permanently.  Section 
9.110(c)  of  the  part  9  rule  provides  that 
HU'D  shall,  for  a  period  of  at  least  three 
years  following  the  completion  of  the 
self-evaluation,  maintain  on  file  and 
make  available  for  public  inspection:  (1) 
A  list  of  interested  persons:  (2)  a 
description  of  the  areas  examined  and 
any  problems  identified:  and  (3)  a 
description  of  anv  modifications  made 
or  to  be  made.  Two  commenters 
recommended  that  HUD  maintain  this 
file  permanently.  The  commenters 
stated  that  HUD  may  make  progress  in 
the  implementation  and  enforcement  of 
section  504  if  HUD's  efforts  are 
permanently  catalogued,  and  that  this 
progress  is  more  important  than 
maintaining  consistency  with  the  DOJ's 
coordination  regulation. 

Response.  The  Department  believes 
that  successfiil  implementation  and 
enforcement  of  section  504  will  not  be 
hindered  by  the  rule's  requirement  to 
maintain  the  "self-evaluation"  files  for  a 
period  of  three  years.  The  Department 
notes  that  under  §9.110,  HUD  is  not 
required  to  discard  the  self-evaluation 
files  after  the  three  year  period  has 
expired.  Rather.  HUD  is  required  to 
maintain  these  files  for  a  period  of  at 
least  three  years  following  the 
completion  of  the  self-evaluation.  HUD 
may  maintain  these  files  permanently  or 


indefinitely.  Accordinglv.  the 
Department  believes  that  the  minimum 
three-year  requirement  is  sufficient. 

Notice  (§9.111) 

Comment:  This  Section  Should 
Clarify  How  HUD  Will  Communicate 
with  People  with  Disabilities.  Section 
9.111  provides  that  HUT)  shall  make 
available  to  employees,  applicants, 
participants,  beneficiaries,  and  other 
interested  persons,  information 
regarding  the  provisions  of  part  9.  One 
commenter  stated  that  although  the 
preamble  to  the  part  9  proposed  rule 
indicated  that  certain  HIT)  materials 
will  be  made  available  on  tape  and  in 
Braille,  nothing  in  the  regulation  makes 
that  clear.  The  commenter  requested 
that  the  part  9  proposed  rule  describe 
the  specific  ways  in  which  HUD  will 
communicate  effectively  with 
applicants,  participants,  personnel  or 
other  Federal  entities,  and  members  of 
the  public  who  have  disabilities. 

Response.  To  make  available  to 
individuals  with  disabilities  the 
information  required  by  §9.111.  HUD 
will  use.  to  the  extent  necessarv.  the 
auxiliary  aids  and  services  described  in 
§9.103.  The  definition  of  "auxiliarv 
aids"  in  §9.103  provides  in  relevant 
part  as  follows:  "Although  auxiliarv 
aids  are  required  explicitly  only  by 
§  9.160(a)(1).  they  may  also  be  necessarv 
to  meet  other  requirements  of  the 
proposed  regulation." 

General  Prohibitions  Against 
Discrimination  (§9.130) 

Section  9.130  lists  the  general 
prohibitions  against  discrimination 
under  section  504.  Subsection  (b)(vi)  of 
§  9.130  states  that  it  is  discriminatory  to: 

"Deny  a  dwelling  to  an  otherwise  ' 
qualified  buyer  or  renter  because  of  a 
disability  of  that  buyer  or  renter  or  a 
person  residing  or  intending  to  reside  in 
that  dwelling  after  it  is  sold,  rented  or 
made  avdilable."  (§  9.130(b){vi)) 

Co;nmenf.§  9. 130  Should  Include 
Relatives.  Friends  and  Associates  of 
Individuals  with  Disabilities.  Three 
commenters  stated  that  this  paragraph 
was  similar  to  language  in  the  Fair 
Housing  Act.  except  that  the  Fair 
Housing  Act  adds  a  third  c.legorv  of 
discrimination — "or  beci'u>'^  of  a 
disability  of  ^my  perron  associated  with 
that  person."  The  com  mentors  urged 
adoption  of  this  category  of  individuals 
so  that  the  section  504  regulatiuns.  like 
the  Fair  Housing  regulations  (24  CFK 
100.202),  will  prohibit  discrimiiiiition 
against  buyers  and  renters  who  have 
relatives,  friends  or  associates  who  have 
disabilities. 

Response.  The  Fair  Housing  Act 
prohibits,  inter  alia,  discrimination 
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against  any  person  on  the 
disability,  whether  or  not 
aggrieved  persor  or  an 
relative  of  that  person  who 
Because  of  differences  in 
and  structure  of  the  Fair 
and  section  504,  the  Fair 
language  is  not  necessarily 
to  section  504. 

Comment:  This  Section 
Incorporate  Language 
Reasonable  Accommodation 
commenter  requested  that 
incorporate  the  language  of 
the  Fair  Housing  Act  regulj  t 
concerning  reasonable 
in  the  part  9  rule's  provi 
establishing  the  general 
against  discrimination  und 
504. 

Response.  HUD's  Fair 
regulation  concerning 
accommodation  is  not  a 
the  section  504  regulations 
reasonable  accommodation 
requirements  of  the  Fair 
are  narrower  than  the 
modification"  requirements 
504.  because  the  Fair  Hous 
requirements  only  refer  to 
modifications  and  the  rules 
practices  or  services  associ 
dwelling  unit.  [See  24  CFR 
Under  section  504,  reasonai 
modifications  will  vary  in 
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Program  Accessibility:  Exi^tln^ 
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Response.  In  developing  this  final 
rule,  the  Department  in  consuhation 
with  the  DOJ  and  EEOC,  has  considered 
the  impact  of  the  ADA  on  HUD 
conducted  programs  and  activities,  and 
where  appropriate,  incorporated  those 
requirements  of  the  ADA  that  are 
applicable  to  these  progrants  and 
activities. 

Comment:  Section  9.1 50fe)  Should 
Clarify  HUD's  Responsibi^ty  to  Make 
Reasonable  Modifications  in  Housing 
Sold  to  Buyers  with  Disabilities.  Section 
9.150(e)  provides  that  HUD  is  not 
required  to  make  alterations  to  existing 
facilities  that  are  part  of  HUT)'s  Property 
Disf)osition  Programs,  unless  such 
alterations  are  necessary  to  meet  the 
needs  of  a  current  or  prospective  tenant 
during  the  time  when  the  Department 
expects  to  retain  legal  possession  of  the 
facilities  and  there  is  no  alternative 
method  to  meet  the  needs  of  that  tenant. 
Section  9.150(e)  further  provides  that 
nothing  in  this  section  shall  be 
construed  to  require  alterations  to  make 
facihties  accessible  to  persons  with 
disabilities  who  are  expected  to  occupy 
the  facihties  only  after  HUD 
relinquishes  legal  possession. 

One  commenter  stated  that  this 
section  relieves  HUD  of  all 
responsibility  to  make  any 
modifications  for  buyers  with 
disabilities  who  purchase  housing 
through  HUD's  Property  Disposition 
Program.  The  commenter  stated  that 
§  9.150(e)  should  be  revised  to  clarify 
HUD'S  responsibility  to  make 
reasonable  modifications  in  housing 
sold  to  buyers  with  disabilities. 

Another  commenter  stated  that  the 
part  9  final  rule  should  be  revised  to 
provide  that  HUD  will  exert  its  best 
efforts  to  assist  a  purchaser  in  obtaining 
the  funding  and  ex-pertise  that  HUD  is 
able  to  provide  in  making  the  building 
u.sable  for  tenants  and  owners  with 
disabilities. 

Response.  Section  9.150  requires  the 
housing  provider  to  demonstrate  that 
physical  alterations  to  make  a  unit 
accessible  would  result  in  a 
fundamental  alteration  in  the  nature  of 
the  program  or  activity  or  in  an  undue 
financial  and  administrative  burden. 
This  section  requires  that  where 
physical  alterations  would  result  in  a 
fundamental  alteration  or  undue 
financial  and  administrative  burden, 
alternative  action  must  be  taken  that 
would  not  result  in  such  an  alteration  or 
such  burdens,  but,  nevertheless  would 
ensure  that  individuals  with  disabilities 
receive  the  benefits  and  senices  of  the 
program  or  activity. 

In  the  preamble  to  the  part  9  proposed 
rule,  HUD  explained  why  the  traditional 
approach  to  program  accessibility  with 


respect  to  existing  facilities  is  not 
appropriate  for  the  Property  Disposition 
Programs  because  HUD  holds  the 
properties  only  temporarily  and  for  an 
unpredictable  amount  of  time  (56  FR 
24611).  Since  HUD  does  not  know  how 
long  it  will  be  in  possession  of  the 
property,  the  agency  cannot  identify  a 
time  period  within  which  it  can  assess 
the  needs  of  those  who  might  wish  to 
live  there  in  the  future.  However,  HUD 
recognizes  that  during  the  time  that  the 
agency  reteiins  possession  of  a  housing 
property  under  this  program,  HUD 
provides  a  housing  service  to  the 
residents  and  also  has  a  section  504 
obligation  to  those  who  apply  for 
housing  in  the  facility. 

Program  Accessibility:  Alterations  of 

Property  Disposition  Program 

Xfulti family  Housing  FaciliUes  (§  9.1521 

Section  9.152  imposes  accessibilitv 
requirements  on  HUD  when  HUD 
undertakes  alterations  to  multiiamilv 
housing  facilities  that  are  part  of  HUD's 
Property  Disposition  Program.  This 
section  would  require  that  once  HUD 
undertakes  alterations  that  cost  75 
percent  or  more  of  the  replacement 
value  of  the  building,  HUD  must  make 
at  least  five  percent  of  the  units 
accessible  to  tenants  with  mobility 
disabilities  and  two  percent  of  the  imits 
accessible  to  tenants  with  sight  and 
hearing  disabilities. 

Comment:  Section  9.152  Should 
Include  the  Fair  Housing  Act  Standards 
for  New  Construction.  One  commenter 
stated  that  HUD  adopted  the  75  percent 
figure  for  its  section  504  federally 
assisted  regulations,  because  it 
purposely  wanted  the  level  of 
alterations  to  "be  tantamount  to  new 
construction"  (53  FR  20224).  The 
commenter  stated  that  the  Department  is 
now  required  to  meet  the  Fair  Housing 
Act  new  construction  standards  when 
altering  housing  facilities.  The 
commenter  further  stated  that  this 
section  requires  the  five  percent/two 
percent  standard  only  in  buildings  with 
15  or  more  units  that  are  undergoing 
significant  alteration,  and  that  this 
requirement  conflicts  with  HUD's  UF.-\S 
standards  for  federally  oxvned 
residential  property  which  has  no 
minimum  15  unit  requirement. 

Response.  As  previously  discussed,  it 
is  inappropriate  for  HLT)  to  incorporate 
the  standards  and  requirements  of  the 
Fair  Housing  Act  in  a  regulation 
implementing  section  504  because  the 
purposes  and  goals  of  these  two  statutes 
are  not  identical.  To  the  extent  that 
newly  constructed  HUD  muhifamily 
housing  is  subject  to  the  requirements  (»f 
the  Fair  Housing  Act  and  section  .'504. 
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HUD  will  adhere  to  the  standards  that 
provide  for  greater  accessibility. 

The  UFAS  standards  were 
promulgated  under  the  Barriers  Act. 
(See  24  CFR  part  40.  App.  A,  4.1;  49  PR 
31528;  53  PR  20228.)  Because  section 
504  requires  compliance  with 
accessibility  standards  in  certain 
circumstances,  the  DOJ  recommended 
that  Federal  agencies  provide  that  new 
construction  and  alterations  comply 
with  the  ADAAG  or  the  UFAS  (that  is, 
compliance  with  the  ADAAG  whenever 
the  ADAAG  provides  for  greater 
accessibility  than  the  UPAS). 
Compliance  with  the  UFAS  or  the 
ADAAG  therefore  is  deemed  to  be 
compliance  with  section  504.  The  DOJ 
recommended  the  UFAS  and  the 
ADA.'\G  as  the  applicable  accessibility 
standards  for  section  504  to  reduce 
potential  conflict  between  standards 
enforced  under  the  Barriers  Act  and 
section  504.  However,  tlie  degree  of 
accessibility  required  by  the  Barriers 
Act  and  that  required  by  section  504  are 
not  identical,  and  the  regulations  and 
standards  promulgated  under  section 
504  and  the  Barriers  Act  reflect  these 
differences. 

Comment:  Replacement  Cost  Cap  of 
Section  9.152  Should  Be  Lowered  from 
75  percent  to  50  percent.  One 
commenter  recommended  lowering  the 
replacement  cost  cap  in  §  9.152  because 
many  states  and  cities  nationwide  have 
a  lower  triggering  percentage.  The 
commenter  stated  that  HUT)  projects 
should  not  be  allowed  to  remain 
inaccessible  until  a  renovation  totals  75 
percent  of  replacement  cost  when 
private  buildings  are  subject  to  a  more 
stringent  standard. 

Response.  The  75  percent 
replacement  cost  cap  set  forth  in  §  9.152 
is  also  contained  in  §  8. 23  of  HUD's 
section  504  regulation  for  HUD  assisted 
programs.  The  replacement  cost  cap 
issue  was  carpfully  considered  by  the 
DeparUnent  during  development' of  the 
final  part  8  rule.  The  Department 
received  290  comments  on  this  issue 
following  publication  of  the  proposed 
part  8  rule  (53  PR  20224).  In  the 
preamble  to  the  final  part  8  rule,  the 
Department  explained  in  detail  the 
reasons  behind  its  decision  to  retain  the 
75  percent  replacement  cost  cap.  [See  53 
FR  20224.)  The  comment  made  by  the 
conmienter  on  this  issue  in  the  context 
nf  the  part  9  rule  has  not  persuaded  the 
Department  to  revise  its  initial  decision 
that  the  75  percent  replacement  cost  cap 
is  an  appropriate  standard  for  section 
504  purposes.  The  Department  points 
out,  however,  that  HUD  projects  in 
jurisdictions  which  impose  more 
stringent  accessibility  standards,  than 
those  prescribed  in  HUDs  section  504 


regulations,  must  comply  with  the  more 
stringent  requirements. 

Comment:  Section  9.152(b)  is  Unclear 
As  to  When  Responsibility  to  Modify 
Existing  Housing  Ends.  One  commenter 
stated  that  paragraph  (b)  of  §  9.152  is 
confusing.  The  commenter  stated  that 
housing  providers  who  read  the 
regulation  do  not  understand  when  their 
responsibility  to  modify  existing 
housing  ends.  The  commenter  stated 
that  paragraph  (b)  should  be  revised  to 
clarify  that  each  time  a  building  is 
altered,  accessibilit'v  requirements 
apply. 

Response.  The  Department  believes 
that  part  of  tlie  conhasion  concerning 
§  9.152  results  from  the  fact  that  the 
subheadings  were  inadvertently  omitted 
at  the  time  of  publication  of  the  part  9 
proposed  rule.  Paragraph  (a)  of  §9.152 
should  be  titled  'Substantial 
Alterations,"  and  paragraph  fb)  of  this 
section  should  be  titled  'Other 
Alterations."  The  final  rule  includes 
these  subheadings  which  indicates  the 
e.xtent  of  the  provider's  responsibility  to 
modify  e.xisting  housing.  The 
Department  believes  that  no  further 
revisions  to  this  section  are  necessary. 
The  issue  raised  by  the  commenter,  like 
the  issue  in  the  preceding  comment, 
was  the  subject  of  considerable  public 
comment  at  the  time  of  publication  of 
the  proposed  part  8  rule.  [See  24  CFR 
20224.)  The  Department  believes  that 
the  lack  of  substantial  public  comment 
on  §  9.152(b),  which  is  identical  to 
§  8.23(b),  indicates  that  the  provisions  of 
this  section  are  not  confusing  for  the 
majority  of  HUD  program  participants. 
Accordingly,  except  for  the  inclusion  of 
the  subheadings,  the  Department 
declines  to  amend  the  language  in  this 
section. 


Distribution  of  Accessible  Dwelling 
Units  (§9.153) 

This  section  requires  accessible  units 
to  be  distributed  throughout  projects  "to 
the  maximum  extent  feasible  and 
subject  to  reasonable  health  and  safety 
requirements". 

Comment:  Eliminate  Language 
Concerning  "To  the  Maximum  E.xtent 
Feasible".  Two  commenters 
recommended  that  the  Department 
delete  the  language  beginning  "to  the 
maximum  extent  feasible."  The 
commenters  stated  that  the  Fair  Housing 
Act  prohibits  segregating  all  tenants 
with  disabilities  into  one  area  or  into 
one  part  of  a  building. 

Response.  The  language  in  §  9.153  is 
identical  to  the  language  in  §  8.26  of 
HUD's  section  504  regulation  for 
federally  assisted  programs.  Section 
8.26  was  the  subject  of  considerable 
public  comment  following  publication 


of  the  part  8  proposed  rule.  [See  53  PR 
20226.)  The  commenters  on  the  part  8 
rule  expressed  concerns  similar  to  those 
expressed  by  the  commenters  on  this 
rule.  In  the  preamble  to  the  part  8 
proposed  rule,  the  Department  stated 
that  this  provision  does  not  allow  "the 
unnecessary  segregation  of  qualified 
individuals  with  disabilities"  (53  FR 
20226).  The  Department  reaffirms  that 
prohibition  here,  and  notes  that  this 
prohibition  is  contained  in 
§  9.l30(b)(l)(iv),  which  prohibits  the 
agency  from  providing  different  or 
separate  housing,  aid,  benefits,  or 
services  to  individuals  with  disabilities, 
or  to  any  class  of  individuals  with 
disabilities  than  is  provided  to  others 
unless  such  action  is  necessary  to 
provide  qualified  individuals  with 
disabilities  with  housing,  aid,  benefits, 
or  ser\ices  that  are  as  effective  as  those 
provided  to  others. 

Occupancy  of  Accessible  Dwelling  Units 
(§9.154) 

Section  9.154(b)  provides  that  when 
offering  an  accessible  unit  to  an 
applicant  who  is  not  disabled  and  docs 
not  require  the  accessibility  features  of 
the  unit,  the  Department  may  require 
the  applicant  to  agree  (and  may 
incorporate  this  agreement  in  the  lease) 
to  move  to  a  non-accessible  unit  when 
available. 

Comment:  Department  Should 
Require  All  Leases  to  Incorporate 
"Agreement  to  Move"  Clause  as 
Standard  Practice.  One  commenter 
recommended  that  the  Department 
incorporate  this  provision  in  the  lease  as 
standard  practice. 

Response.  The  Department  believes 
that  it  is  unnecessary  to  require  that  this 
provision  be  incorporated  in  the  lease  as 
standard  practice.  The  Department 
believes  that  the  language  in  §  9.154. 
which  provides  that  this  provision  may 
be  incorporated  in  the  lease  is  adequate. 
The  Department  notes  that  this  language 
was  contained  in  §  8.26  of  HUD's  part  8 
interim  rule  published  on  May  6,  1983 
(48  PR  20655)  and  was  retained  in 
§  8.27(b)  of  the  part  8  final  rule, 
published  on  June  2,  1988  (53  PR 
20240).  Because  this  provision  has  bwn 
in  HUD's  section  504  regulations  for 
approximately  10  years,  the  Department 
believes  that  HUD  managers  are  aware 
that  they  are  legally  empowered  to— and 
will— require  an  applicant  without 
disabilities  to  agree  to  move  to  a  non- 
accessible  imit  when  one  becomes 
available. 

Housing  Adjustments  (§  9.155) 

This  section  requires  the  Department 
to  modify  its  housing  policies  and 
practices  to  ensure  that  they  do  not  limit 
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the  participation  of  tena  its  with 
disabilities. 

Comment:  New  Housi  ag  Policies 
Implemented  In  Respon  le  to  Fair 
Housing  Act  Should  be  ncluded  in 
§  9.155.  One  comnienter  stated  that 
since  the  passage  of  boti  section  504 
and  the  Fair  Housing  Act,  HUD  has 
changed  some  of  its  hou  sing  policies,  as 
for  example,  making  FH.  ^  mortgages 
available  to  non-profit  o  ganizatipns  for 
the  purchase  of  single-family  homes  that 
are  to  be  used  by  groups  of  unrelated 
tenants  with  disabilities  The 
commenter  recommende  d  that  these 
new  policies  be  listed  in  the  regulation. 

Response.  The  Depart]  lent  does  not 
believf  thai  the  part  9  ru  e  is  the  proper 
place  to  enunciate  any  p  )licy  revisions 
resulting  from  the  Fair  F  ousing  Act.  All 
new  policies  have  been  <  r  will  be 
announced  in  a  more  ap  >ropriate  forum. 

Comment:  Section  9.1  i5(a)  Should 
Include  Reference  to  Rea  sonable 
Accommodation.  Four  o  »mmenters 
stated  that  the  last  sentei  ce  of  §9. 155(a) 
discusses  fundamental  a  terations  and 
undue  financial  and  adn  inistrative 
burdens  but  not  reasonal  le 
accommodation,  which  i  indicates  that 
HUD  has  no  duty  to  reas  mnbly 
accommodate  anindividjual's  disabilitv. 

Response.  Again,  the  a  jpropriate 
term,  generally,  for  purp  ises  of  section 
504  is  "reasonable  modi  ication."  The 
reasonable  modification  ssue  has  been 
rp'sed  in  connection  witli  other  sections 
oi  the  part  9  rule.  The  De  jartment  refers 
the  commenters  to  its  pn  vious  response 
on  this  issue  as  set  forth  n  this 
preamble. 
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However,  the  provisions  of  §  9.160 
clearly  provide  that  HUD  shall,  where 
necessary,  furnish  the  auxiliary  aid 
appropriate  to  an  individual's  disability, 
and  in  determining  what  type  of 
auxiliary  aid  is  necessary,  shall  give 
primary  consideration  to  the  request  of 
the  individual  with  disabilities. 

Compliance  Procedures  (§9.170) 

Section  9.170  would  establish  the 
procedures  for  processing  complaints 
arising  under  section  504.  In  the 
preamble  to  the  proposed  rule,  the 
Department  specifically  solicited 
comment  on  whether  the  compliance 
procedures  for  part  9  should  include  a 
hearing  before  an  Administrdi'.\  e  Law 
Judge.  (See  56  FR  24613.) 

Comment:  Procedures  Should  Include 
Full  Evidentiary  Hearing  Before  an 
Administrative  Law  Judge.  One 
commenter  recommended  that  HUD 
provide  complainants  with  the 
opportunity  for  a  full  evidentiary 
hearing  before  an  Administrative  Law- 
Judge  in  appeals  from  the  Assistant 
Secretary's  determination. 

Response.  The  issue  of  whether  the 
part  9  rule  should  provide  for  an 
administrative  law  judge  was  carefully 
considered  by  the  Department  during 
development  of  the  proposed  part  9 
rule,  and  again,  after  receiving  this 
comment.  The  Department  has 
concluded  that  the  complaint 
processing  procedure  set  furth  in  §  9.170 
will  provide  for  an  adequate  remedy, 
and  therefore,  it  is  not  necessarv  to 
provide  for  a  hearing  before  an 
administrative  law  judge.  Accordingly. 
the  "right  to  request  a  hearing"  has  been 
deleted  from  §9.170  of  the  final  rule. 

IV.  Other  Matters 

Coordination.  This  final  rule  has  been 
reviewed  by  the  Department  of  Justice. 
It  is  an  adaptation  of  a  prototype 
prepared  by  the  Department  of  Justice 
under  Executive  Order  12250  (45  FR 
72995.  3  CFR.  1980  Comp..  p.  298)  and 
distributed  to  Executive  agencies.  This 
final  rule  also  has  been  reviewed  by  the 
Equal  Employment  Opportunity 
Commission  under  Executive  Order 
12067  (43  FR  28967,  3  CFR.  1978 
Comp..  p.  206). 

Environmental  Impact.  At  the  time  of 
development  of  the  proposed  part  9 
rule,  a  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  was 
made  in  accordance  with  HUT) 
regulations  at  24  CFR  part  50,  which 
implement  section  102(2)(C)  of  the 
National  Envirorunental  Policy  Act  of 
1969.  That  Finding  of  No  Significant 
Impact  remains  applicable  to  this  final 
rule  and  is  available  for  public 
inspection  during  regular  business 


hours  in  the  Office  of  the  Rules  Docket 
Clerk  at  the  above  address. 

Impact  on  Small  Entities.  The 
Secretary,  in  accordance  with  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
605(b)),  has  reviewed  this  rule  before 
publication,  and  by  approving  it, 
certifies  that  this  rule  does  not  have  a 
significant  economic  impact  on  small 
entities.  The  purpose  of  this  rule  is  to 
provide  for  the  enforcement  of  section 
504  of  the  Rehabilitation  Act  of  1973  as 
it  applies  to  programs  or  activities 
conducted  by  HUD. 

Executive  Order  12612.  Federalism. 
The  General  Counsel,  as  the  Designated 
Official  under  section  6(a)  of  Executive 
Order  12612.  Federalism,  has 
determined  that  the  policies  contained 
in  this  rule  would  not,  if  implemented, 
have  substantial  direct  effects  on  States 
or  their  political  subdivisions,  or  the 
relationship  between  the  Federal 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Specifically,  the 
requirements  of  this  rule  are  directed  to 
HUD  programs  and  activities,  and  do 
not  impinge  upon  the  relationship 
between  the  Federal  go\  ernment  and 
State  and  local  governments. 
Accordingly,  the  rule  is  not  subject  to 
review  under  the  Order. 

Executive  Order  12606.  the  Family. 
The  General  Counsel,  as  the  Designated 
Official  under  Executive  Order  12606. 
the  Family,  has  determined  that  this 
nde  does  not  have  potential  for 
significant  impact  on  family  formation, 
maintenance,  and  general  well-being, 
and.  thus,  is  not  subject  to  review  under 
the  Order.  The  rule  establishes 
requirements  prohibiting  discrimination 
against  individuals  with  disabilities  in 
programs  and  activities  conducted  by 
HUD. 

Semiannual  Agenda  of  Regulations. 
This  rule  was  listed  as  sequence  number 
1528  in  the  Department's  Semiannual 
Agenda  of  Regulations  published  on 
April  25.  1994  (59  FR  20424.  20434) 
pursuant  to  Executive  Order  12866  and 
the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  24  CFR  Part  9 

Blind.  Buildings,  Qvil  rights. 
Employment.  Equal  emplojTnent 
opportunity.  Federal  buildings  and 
facilities.  Government  employees. 
Persons  with  disabilities. 

Accordingly,  title  24  of  the  Code  of 
Federal  Regulations  is  amended  by 
adding  a  new  part  9,  consisting  of 
§§9.101  through  9.170.  to  read  as 
follows: 
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PART  9-€NF0RCEMENT  OF 
NONDISGRiMINATION  ON  THE  BASIS 
OF  DISABILITY  IN  PROGRAMS  OR 
ACTIVITIES  CONDUCTED  BY  THE 
DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Sue. 

9.101  Purpose. 

9.102  Applicability. 

9.103  Definitions. 

9.110  Self-evaluation. 

9.111  Notice. 
9.112— 9. 129  (Reserved) 

9.130  General  prohibitions  against 
disfTimination. 

9.131  Direct  threat. 
9.132— 9.139  jReservedl 
9.140    Employment. 

9  141— 9  148  IReservedl 

9.149  Program  accessibility,  discrimination 
prohibited. 

9.150  Program  accessibility:  existing 
facilities. 

9.151  Progra.m  accessibility:  new 
construction  and  alterations. 

9.152  Program  accessibility:  Alterations  of 
Property  Disposition  Program 
muilifamily  housing  facilities. 

9.153  Distribution  of  at  cessible  dwelling 
units. 

9.154  Ocaipancy  of  accessible  dwelling 
units. 

9.155  Housing  adjustments. 
9.160    Communications. 

9  1 70    Compliance  procedures. 

Aulhority:  29  U.S.C,  794:  42  U.S.C. 

3535(d). 

§9.101    Purpose. 

The  purpose  of  this  part  is  to 
effectuate  section  119  of  the 
Rehabilitation,  Comprehensive  Services, 
and  Developmental  Disabilities 
Amendments  of  1978.  which  amended 
section  504  of  the  Rehabihtation  Act  of 
1973  to  prohibit  discrimination  on  the 
basis  of  disabihty  in  programs  or 
activities  conducted  by  Executive 
agencies  or  the  United  States  Postal 
Service. 

§9.102    Applicability. 

This  part  applies  to  all  programs  or 
activities  conducted  by  the  agency, 
except  for  programs  or  activities 
conducted  outside  the  United  States 
that  do  not  involve  individuals  with 
disabilities  in  the  United  States. 

§9.103    Definitions. 
For  purposes  of  this  part: 
Accessible:  (1)  When  used  with 
respect  to  the  design,  construction,  or 
alteration  of  a  facility  or  a  portion  of  a 
facility  other  than  an  individual 
dwelling  unit,  means  that  the  facility  or 
portion  of  the  facility  when  designed, 
constructed  or  ahered,  complies  with 
applicable  accessibility  standards  and 
can  be  approached,  entered,  and  used 
by  individuals  with  physical 


disabilities.  The  phrase  "accessible  to 
and  usable  by"  is  synonymous  with 
accessible. 

(2)  When  u.sed  with  respect  to  the 
design,  construction,  or  alteration  of  an 
individual  dwelling  unit,  means  that  the 
unit  is  located  on  an  accessible  route 
and,  when  designed,  constructed, 
altered  or  adapted,  complies  with 
applicable  accessibility  standards,  and 
can  be  approached,  entered,  and  used 
by  individuals  with  physical 
disabilities.  A  unit  that  is  on  an 
accessible  route  and  is  adaptable  and 
otherwise  in  compliance  with  the 
standards  set  forth  in  §9.151  is 
"acce.ssible"  within  the  meaning  of  this 
definition.  When  a  unit  in  an  existing 
facility  which  is  being  made  accessible 
as  a  result  of  alterations  is  intended  for 
use  by  a  specific  quahfied  individual 
with  disabilities  (e.g..  a  current 
occupant  of  such  unit  or  of  another  unit 
imder  the  control  of  the  same  agency,  or 
an  applicant  on  a  waiting  list),  the  unit 
will  be  deemed  accessible  if  it  meets  the 
requirements  of  applicable  standards 
that  address  the  piiarticular  disability  or 
impairment  of  such  person. 

Accessible  route  means  a  continuous 
unobstructed  path  connecting  accessible 
elements  and  spaces  of  a  building  or 
facility.  Interior  accessible  routes  may 
include  corridors,  floors,  ramps, 
elevators,  lifts,  and  clear  floor  space  at 
fixtures.  Exterior  accessible  routes  may 
include  parking  access  aisles,  curb 
ramps,  crosswalks  at  vehicular  ways, 
walks,  ramps  and  lifts. 

ADA  means  the  Americans  with 
Disabilities  Act  of  1990  (42  U.S.C.  12101 
through  12213) 

ADA  AccessibHity  Guidelines 
(ADAAG)  means  the  Accessibility 
Guidelines  issued  under  the  ADA.  ajid 
which  are  codified  in  the  Appendix  to 
39  CFR  part  1191. 

Adaptability  means  the  ability  of 
certain  building,  spaces  and  elements, 
such  as  kitchen  counters,  sinks,  and 
grab  bars,  to  be  added  or  altered,  to 
accommodate  the  needs  of  persons  with 
or  without  disabilities,  or  to 
accommodate  the  needs  of  persons  with 
different  types  or  degrees  of  disability. 
For  example,  in  a  unit  adaptable  for  a 
person  with  impaired  hearing,  the 
wiring  for  visible  emergency  alarms  may 
be  installed  but  the  alarms  need  not  be 
installed  until  such  time  as  the  unit  is 
made  ready  for  occupancy  by  a  person 
with  impaired  hearing. 

/Agency  means  the  Department  of 
Housing  and  Urban  Development. 
Alteration  nteans  a  change  to  a 
building  or  facility  or  its  permanent 
fixtures  or  equipment  that  affects  or 
could  affect  the  usability  of  the  building 
or  facility  or  part  thereof.  Alterations 


include,  but  are  not  hmifed  to, 
remodeling,  renovation,  rehabilitaiion. 
reconstruction,  historic  restoration, 
changes  or  rearrangements  of  the 
structural  parts  and  changes  or 
re^jrrangements  in  the  plan 
configuration  of  walls  and  full-heigfit 
partitions.  Normal  maintenance,  re- 
roofing,  painting,  or  wallpapering  or 
changes  to  mechanical  and  electrical 
systems  are  not  alterations  unless  they 
affect  the  usability  of  the  building  or  " 
facility. 

Assistant  Attorney  General  means  the 
Assistant  Attorney  General,  Civil  Riglits 
Division,  United  States  Department  of 
Justice. 

Assistant  Secretary  means  the 
Assistant  Secretary  of  Housing  and 
Urban  Development  for  Fair  Housing 
and  Equal  Opportunity. 

A  uxihary  aids  means  services  or 
devices  that  enable  persons  with 
impaired  sensory,  manual,  or 
communication  skills  to  have  an  w^ual 
opportunity  to  participate  in,  and  enjoy 
the  benefits  of.  programs  or  activities 
conducted  by  the  agency.  For  example, 
auxiliary  aids  useful  for  persons  with 
impaired  vision  include  readers, 
Brailled  materials,  audio  recordings, 
and  other  similar  services  and  devices. 
Auxiliary  aids  useful  for  persons  with 
impaired  hearing  include  telephone 
hand.set  amplifiers,  telephones 
compatible  with  hearing  aids, 
telecommunication  devices  for  deaf 
persons  (TDD's),  interpreters,  note 
takers,  written  materials,  and  other 
similar  services  and  devices. 

Complete  complaint  means  a  written 
statement  that  contains  the 
complainant's  name  and  address  and 
describes  the  agency's  alleged 
discriminatory  action  in  sufficient  det.iil 
to  inform  the  agency  of  the  nature  and 
date  of  the  alleged  violation  of  section 
504.  It  shall  be  signed  by  the 
complainant  or  by  someone  authorized 
to  do  so  on  his  or  her  behalf.  Complaints 
filed  on  behalf  of  classes  or  third  parties 
shall  describe  or  identify  (by  name,  if 
possible)  the  alleged  victims  of 
discrimination. 

Current  illegal  use  of  drugs  means 
illegal  use  of  drugs  that  occurred 
recently  enough  to  justify  a  reasonable 
belief  that  a  person's  drug  use  is  current 
or  that  continuing  use  is  a  real  and 
ongoing  problem. 

Drug  means  a  controlled  substance,  as 
defined  in  schedules  I  through  V  of 
section  202  of  the  Controlled  Substances 
Act  (21  U.S.C.  812). 

Facility  means  all  or  any  portion  of 
buildings,  structures,  site 
improvements,  complexes,  equipment, 
roads,  walks,  passageways,  parking  lots, 
rolling  st(K;k  or  other  conveyances,  or 
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other  real  or  personal 
on  a  site. 

Historic  properties 
properties  that  are  listed 
for  listing  in  the  Nationa 
Historic  Places,  or  such 
designated  as  historic 
the  appropriate  State  or 
government  body. 

Illegal  use  of  (irugs 
one  or  more  drugs,  the 
distribution  of  which  is 
the  Controlled  Substanci^s 
U.S.C.  812).  The  term  "i 
drugs"  does  not  include 
drug  taken  under  superv 
licensed  health  care  pro 
other  uses  authorized  by 
Substances  Act  or  other 
Federal  law. 

Individual  with  disabi. 
person  who  has  a  physic 
impainnent  that  subr-tantla 
or  more  major  life  activities 
record  of  such  an  im 
regarded  as  having  such 
As  used  in  this  definitioi 

(1)  "Fhysical  or  menta 
includes: 

(i)  Any  physiological 
condition,  cosmetic  dis 
anatomical  loss  affecting 
the  following  body  syste 
Neurological;  musculosk^I 
sen.se  organs;  respiratory 
speech  organs;  cardiovas( 
reproductive;  digestive 
hemic  and  l\Tnphatic; 
endocrine;  or 

(ii)  Any  mental  orpsy 
disorder,  such  as  mental 
organic  brain  syndrome, 
mental  illness,  and  speci 
disabilities.  The  term 
mental  impaintient"  incl 
limited  to,  such  diseases 
as  orthopedic,  visual,  spe 
hearing  impairments, 
autism,  epilepsy,  muscul 
multiple  sclerosis,  cancer 
diabetes.  Human 
Virus  disease  (symptomaf  c 
as>Tnptomatic),  mental  re 
emotional  illness,  drug  a; 
alcoholism. 

(2)  The  term  "individu 
disabilities"  does  not 

(i)  An  individual  who  i 
engaging  in  the  illegal  use 
when  the  agency  acts  on 
such  use.  This  exclusion, 
not  exclude  an  individua 
disabilities  who — 

(A)  Has  successfully  co|n 
supervired  drug  rehabilif 
and  is  no  longer  engaging 
use  of  drags,  or  has  other 
rehabilitated  successfully 
longer  engaging  in  such  u4e 
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(B)  Is  participating  in  a  supervised 
rehabilitation  program,  and  is  no  longer 
engaging  in  such  use;  or 

(C)  Is  erroneously  regarded  as 
engaging  in  such  use,  but  is  not 
engaging  in  such  use. 

Oi)  Except  that  it  shall  not  violate  this 
part  for  the  agency  to  adopt  or 
administer  reasonable  policies  and 
procedures,  including  but  not  limited  to 
drug  testing,  designed  to  ensure  than  an 
individual  described  in  paragraphs  (2)(i) 
(A)  and  (B)  of  this  definition  is  no 
longer  engaging  in  the  illegal  use  of 
drugs. 

(iii)  Nothing  in  paragraph  (2)  of  this 
definition  shall  be  construed  to 
encourage,  prohibit,  restrict  or  authorize 
the  conduct  of  testing  for  illegal  use  of 
drugs. 

(iv)  The  agency  shall  not  deny  health 
ser\'ices  provided  under  titles  I,  II  and 
III  of  the  Rehabilitation  Act  of  1973  (29 
U.S.C.  701  through  777f)  to  an 
individual  with  disabilities  on  the  basis 
of  that  individual's  current  illegal  use  of 
drugs,  if  the  individual  is  otherwiss 
entitled  to  such  services. 

(3)  For  purposes  of  employment,  the 
term  "individual  with  disabilities"  does 
not  include: 

(i)  An  individual  who  has  a  currently 
contagious  disease  or  infection  and 
who,  by  reason  of  such  disease  or 
infection — 

(A)  Has  been  determined,  in 
accordance  with  the  provisions  of 
§9.131,  to  pose  a  direct  threat  to  the 
health  or  safety  of  other  individuals, 
which  threat  cannot  be  eliminated  or 
reduced  by  reasonable  accommodation, 
or 

(B)  Is  unable  to  perform  the  essential 
duties  of  the  job,  with  or  without 
reasonable  accommodation;  or 

(ii)  An  individual  who  is  an  alcoholic 
and  whose  current  use  of  alcohol 
p-events  I'lini  ur  her  from  performing  the 
duties  of  the  job  in  question  or  whose 
eniploymeni  would  constitute  a  direct 
threat  to  the  property  or  the  safety  of 
others  by  reason  of  his  or  her  current 
alcohol  abuse. 

[4]  "Major  life  activities"  means 
functions  such  as  caring  for  one's  self, 
performing  manual  tasks,  walking, 
seeing,  hearing,  speaking,  breathing, 
learning,  and  working. 

(5)  "Has  a  record  of  such  an 
impairment"  means  has  a  history  of.  or 
has  been  misclassified  as  having,  a 
mental  or  physical  impairment  that 
substantially  limits  one  or  more  major 
life  activities. 

(GJ  "Is  regarded  as  having  an 
impairment"  means — 

(i)  Has  a  physical  or  mental 
impairment  that  does  not  substantially 
limit  major  life  activities  but  is  treated 


by  the  agency  as  constituting  such  a 
limitation; 

(ii)  Has  a  physical  or  mental 
impairment  that  substantially  limits 
major  life  activities  only  as  a  result  of 
the  attitudes  of  others  toward  such 
impairment;  or 

(lii)  Has  none  of  the  impairments 
defined  in  paragraph  (1)  of  this 
definition  but  is  treated  by  the  agency 
as  having  such  an  impairment. 

Multifamily  housing  project  means  a 
project  containing  five  or  more  dwelling 
units. 

Official  or  Responsible  Official  means 
the  Assistant  Secretary  of  HUD  for  Fair 
Housing  and  Equal  Opportunity. 

PDP  housing  facility  means  a  housing 
facility  administered  under  HUD's 
Property  Disposition  Pro<;ram. 

Project  means  the  whole  of  one  or 
more  residential  structures  and 
appurtenant  structures,  equipment, 
roads,  walks,  and  parking  lots  which  are 
covered  by  a  single  mortgage  or  contract 
or  otherwise  treated  as  a  whole  by  the 
agency  for  processing  purposes,  v.'hether 
or  not  located  on  a  common  site. 

Property  Disposition  Program  (PDP) 
means  the  HUD  program  which 
administers  the  housing  facilities  that 
are  either  owned  by  the  Secretary  or 
where,  even  though  the  Secretary-  has 
not  obtained  title,  the  Secretary  is 
mortgagee-in-possession.  Such 
properties  are  deemed  to  be  in  the 
possession  or  control  of  the  agency. 

Qualified  individual  with  disabilities 
means: 

(1)  With  respect  to  any  agency  non- 
employment  program  or  activity  under 
which  a  person  is  required  to  pt^rform 
services  or  to  achieve  a  level  nf 
accomplishment,  an  individual  with 
disabilities  who  meets  the  essential 
eligibility  requirements  and  who  can 
achieve  the  purpose  of  the  pT?:  -n  or 
activity  without  modification-    r.  *  fie 
program  or  activity  that  the  Ciger.'  y  can 
demonstrate  would  result  in  a 
fundamental  alteration  in  its  nature;  or 

(2)  With  respect  to  any  other  agency 
non-employment  program  or  activity,  an 
individual  with  disabilities  who  meets 
the  essential  eligibility  requirements  for 
participation  in,  or  receipt  of  benefits 
from,  that  program  or  activity. 

(3)  "Essential  eligibility 
requirements"  include  stated  eligibility 
requirements  such  as  income,  as  well  as 
other  explicit  or  implicit  requirements 
inherent  in  the  nature  of  the  program  or 
activity,  such  as  requirements  that  an 
occupant  of  a  PDP  multifamily  housing 
facility  be  capable  of  meeting  selection 
criteria  and  be  capable  of  complying 
with  all  obligations  of  occupancy  with 
or  without  supportive  ser\'ices  provided 
by  persons  other  than  the  agency. 


(4)  "Qualified  person  with 
disabilities"  as  that  term  is  defined  for 
purposes  of  employment  in  29  CFR 
1613  702(f).  which  is  made  appficable  to 
this  part  by  §9.140. 

Replacement  cost  of  the  completed 
facility  means  the  current  cost  of 
construction  and  equipment  for  a  newly 
constructed  housirg  facility  of  the  size' 
and  type  being  altered.  Construction 
acid  equipment  costs  do  not  include  the 
cost  of  land,  demofition.  site 
improvements,  non-dwelling  facilities 
and  administrative  costs  for  project 
development  activities. 

Secretary  means  the  Secretary  of 
i lousing  and  Urban  Development. 

Section  504  means  se<;tion  504  of  the 
Rehabilitation  Act  of  1973,  as  amended 
(29  U.S.C.  794)  As  used  in  this  part, 
.section  504  applies  only  to  programs  or 
activities  conducted  by  the  agency  and 
not  to  federally  assisted  programs. 
Substantial  impairment  means  a 
significa.nt  los.s  of  the  integrity  of 
finished  materials,  design  quality,  or 
special  character  resulting  from  a 
permanent  alteration. 

UFAS  means  the  Uniform  Federal 
Accessibility  Standards,  which 
implement  the  accessibility  standards 
required  by  Lhe  Architectural  Barriers 
Act  (42  U.S.C.  4151  through  4157),  and 
which  are  established  at  24  CFR  part  40. 
Appendix  A  for  residential  structures, 
and  41  CFR  101-19.600  t.hrough  101- 
19.607.  and  Appendix  A  to  these 
sections,  for  non-residential  structures. 
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§9.111    Notice. 

The  agency  shall  make  available  to 
employees,  applicants,  participants, 
beneficiaries,  and  other  interested 
persons  information  regarding  the 
provisions  of  this  part  and  its 
appUcability  to  the  programs  or 
activities  conducted  by  the  agency.  The 
agency  shall  make  such  information 
available  to  surh  persons  in  such 
manner  as  the  Secretary  finds  necessary 
to  apprise  them  of  the  protections 
against  discrimination  assured  them  by 
section  504  and  t!iis  part.  AH 
publications  and  recruitment  materials 
distributed  to  participants,  beneficiaries, 
applicants  or  employees  shall  include  a 
statement  that  the  agency  does  not 
discriminate  on  the  basis  of  disabihtv. 
The  notice  shall  include  the  name  of  the 
person  or  office  responsible  for  the 
implementation  of  section  504. 

§§9.112-5.129    [Reserved] 


§9.110    Seif-evaluation. 

(a)  The  agency  shall,  within  one  year 
of  the  effective  date  of  this  part,  evaluate 
its  current  policies  and  practices,  and 
the  e.ffects  of  those  policies  and 
practices,  including  regidations, 
handbooks,  notices  and  other  written 
guidance,  that  do  not  or  may  not  meet 
the  requirements  of  this  part.  To  the 
extent  modification  of  any  such  policies 
is  required,  the  agency  shall  take  the 

net  os<:ary  corrective  actions. 

(b)  The  agency  shall  provide  an 
oppor;  ;  ,!ty  to  interested  persons, 
includiij;  individuals  with  disabilities 
or  organizations  representing 
individuals  with  disabilities,  to 
participate  in  the  self-evaluation  process 
by  submitting  comments  (both  oral  and 
written). 

(c)  The  agency  shall,  for  at  least  three 
years  following  the  completion  of  the 
self-evaluation,  maintain  on  file  and 
make  available  for  public  inspection: 

(1)  A  list  of  interested  persons; 

(2)  A  description  of  the  areas 
examined  and  any  problems  identified; 
and 

(3)  A  description  of  any  modifications 
made  or  to  be  made. 


§  9.130    Genera!  pf&hibitions  against 
discrimination. 

(a)  No  qualified  individual  with 
disabilities  shall,  on  the  basis  of 
disability,  be  excluded  from 
participation  in,  be  denied  the  benefits 
of.  or  otherwise  be  subjected  to 
discrimination  under  any  program  or 
activity  conducted  by  the  agency. 

(b)  (1)  The  agency,  in  providing  any 
housing,  aid,  benefit,  or  service,  may 
not,  directly  or  through  contractual, 
licensing,  or  other  arrangements,  on  the 
basis  of  disability — 

(i)  Deny  a  qualified  individual  with 
disabilities  the  opportunity  to 
participate  in  or  benefit  from  the 
housing,  aid.  benefit,  or  service; 

(ii)  Afford  a  qualified  individual  with 
disabihties  an  opportunity  to  participate 
in  or  benefit  from  the  housing,  aid. 
benefit,  or  service  that  is  not  equal  to 
that  afforded  others; 

(iii)  Provide  a  quahfied  individual 
with  disabilities  with  any  housing,  aid, 
benefit,  or  service  that  is  not  as  effective 
in  affording  equal  opportunity  to  obtain 
the  same  result,  to  gain  the  same  benefit, 
or  to  reach  the  same  level  of 
achievement  as  that  provided  to  others; 

(iv)  Provide  different  or  separate 
housing,  aid.  benefits,  or  services  to 
individuals  with  disabilities  or  to  any 
class  of  individuals  with  disabilities 
than  is  provided  to  others  unless  such 
action  is  necessary  to  provide  qualified 
individuals  with  disabilities  with 
housing,  aid.  benefits,  or  services  that 
are  as  effective  as  those  provided  to 
others; 

(v)  Deny  a  qualified  individual  with 
disabilities  the  opportunity  to 
participate  as  a  member  of  planning  or 
advisory  boards; 


(vi)  Deny  a  dwelling  to  an  othf  nvise 
qualified  buyetor  renter  because  of  a 
disability  of  that  buyer  or  renter  or  a 
person  residing  in  or  intending  to  rt?side 
in  that  dwelling  after  it  is  sold,  rentod 
or  made  available;  or 

(vii)  Otherwise  fimit  a  quaUfied 
individual  with  disabilities  in  the 
enjoyment  of  any  right,  privilege, 
advantage,  or  opportunity  enjoyed  by 
others  receiving  the  housing,  aid. 
benefit,  or  ser\ice. 

[2]  For  purposes  of  this  part,  hotsing. 
aids,  benefits,  and  services,  to  be 
equally  effective,  are  not  required  to 
produce  the  identical  result  or  level  of 
achievement  for  individuals  with 
disabilities  and  for  persons  without 
disabihties,  but  must  afford  individuals 
with  disabilities  equal  opportunity  to 
obtain  the  same  result,  to  gain  the't,ame 
benefit,  or  to  reach  the  same  level  of 
achievement. 

(3)  The  agency  may  not  deny  a 
qualified  individual  with  disabilities  the 
opportunity  to  participate  in  programs 
or  activities  that  are  not  separate  or 
diffeient,  despite  the  existence  of 
prog.rams  or  activities  that  are 
permissibly  separate  or  different  for 
persons  with  disabilities. 

(4)  The  agency  may  not.  directly  or 
through  contractual  or  other 
arrangements,  utilize  criteria  or  methods 
of  administration  the  purpose  or  effort 
of  which  would: 

(i)  Subject  qualified  individuals  with 
disabihties  to  discrimination  on  the 
basis  of  disability;  or 

(ii)  Defeat  or  substantially  impair 
accomplishment  of  the  objectives  of  a 
program  or  activity  with  respect  to 
individuals  with  disabilities. 

(5)  The  agency  may  not,  in 
determining  the  site  or  location  of  a 
facility,  make  selections  the  purpose  or 
effect  of  which  would: 

(i)  Exclude  individuals  with 
disabilities  from,  deny  them  the  bf-ni-fils 
of.  or  otherwise  subject  them  to 
discrimination  under  any  program  or 
activity  conducted  by  the  agency:  or 

(ii)  Defeat  or  substantially  impair  the 
accomplishment  of  the  objectives  of  a 
program  or  activity  with  respect  to 
individuals  with  disabilities. 

(6)  The  agency,  in  the  selection  of 
procurement  contractors,  may  not  use 
criteria  that  subject  qualified 
individuals  with  disabilities  to 
discrimination  on  the  basis  of  disability. 

(7)  The  agency  may  not  administer  a" 
licensing  or  certification  program  in  a 
manner  that  subjects  qualified 
individuals  with  disabilities  to 
discrimination  on  the  basis  of  disability, 
nor  may  the  agency  establish 
requirements  for  the  programs  or 
activities  of  ficensees  or  certified 


31050        Federal  Register  /  Vol.  59.  No.  115  /  Thursday,  Juno  16.  1994  /  Rules  and  Regulations 


Federal  Register  /  Vol.  59,  No.  115  /  Thursday.  June  16.  1994  /  R,..Ies  and  Regulntions 


310->1 


entities  that  subject  qualifi<  d 
individuals  with  disabili^e  i  to 
discrimination  on  the  basis  of  disability 
However,  the  programs  or  i  ctivities  of 
entities  that  are  Hcensed  or  certified  by 
the  agency  are  not,  themsel  ,es,  covered 
by  this  part. 

(c)  (1)  Notwithstanding  a  ly  other 
provision  of  this  part,  perse  ns  without 
disabilities  may  be  exclude  i  from  the 
benefits  of  a  pYogram  if  the  jrogram  is 
limited  by  Federal  statute  u  •  Executive 
order  to  individuals  with  d  sabilities.  A 
specific  class  of  individual;  with 
disabilities  may  be  e.xclude  i  from  a 
program  if  the  program  is  li  r.ited  by 
Federal  statute  or  Executiv*  order  to  a 
different  class  of  individua  s. 

(2)  Certain  agency  progra  ns  operate 
under  statutory  definitions  A  "persons 
with  disabilities"  that  are  n  ore 
restrictive  than  the  definitic  n  of 
"individual  with  disabilitie  s"  contained 
in  §  9.103.  Those  definition  ;  are  not 
superseded  or  otherwise  af  scted  by  this 
regulation. 

(d)  The  agency  shall  adm  nister 
programs  and  activities  in  t  le  most 
integrated  setting  appropris  te  to  the 
needs  of  qualified  individu  ils  with 
disabilities. 

(e)  The  obligation  to  com  )Iy  with  this 
part  is  not  obviated  or  allev  ated  by  any 
State  or  local  law  or  other  n  quirement 
that,  based  on  disability,  imposes 
inconsistent  or  contradictor  y 
prohibitions  or  limits  upon  the 
eligibility  of  qualified  individuals  with 
disabilities  to  receive  servii;  bs  or  to 
practice  any  occupation  or  )rofession. 

(0  The  enumeration  of  sp  ^cific  forms 
of  prohibited  discriminatioi  i  in 
paragraphs  (b)  and  (d)  of  th  s  section 
does  not  limit  the  general  p  ohibition  in 
paragraph  (a)  of  this  section 

§9.131     Direct  threat 

(a)  This  part  does  not  req  lire  the 
agency  to  permit  an  individ  jal  to 
participate  in,  or  benefit  fro  n  the  goods, 
services,  facilities,  privilege  s, 
advantages  and  accommodc  t 
agency  when  that  individus  1 
direct  threat  to  the  health  oi 
others. 

(b)  "Direct  threat"  means 
risk  to  the  health  or  safety 
cannot  be  eliminated  by  a  n 
of  policies,  practices,  or 
by  the  provision  of  auxiliar 
services.  H 

(c)  In  determining  wheth( 
individual  poses  a  direct  th 
health  or  safety  of  others.  th|e 
must  make  an  individuali 
assessment,  based  on  reaso 
judgment  that  relies  on 
knowledge  or  on  the  best 
obiective  evidence  to  ascert 
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nature,  duration,  and  severity  of  the 
risk;  the  probability  that  the  potential 
injury  will  actually  occur;  and  whether 
reasonable  modifications  of  policies, 
practices,  or  procedures  will  mitigate 
the  risk. 

§§9.132—9.139    [Reserved] 

§9.140    Employment 

No  qualified  individual  with 
disabilities  shall,  on  the  basis  of 
disability,  be  subjected  to 
discrimination  in  employment  under 
any  program  or  activity  conducted  by 
the  agency.  The  definitions, 
requirements,  and  procedures  of  section 
501  of  the  Rehabilitation  Act  of  1973  (29 
U.S.C.  791).  as  established  by  the  Equal 
Employment  Opportunity  Commission 
in  29  CFR  part  1613  (subpart  G).  shall 
apply  to  employment  in  federally 
conducted  programs  or  activities. 

§§9.141—9.148    (Reserved] 

§  9.1 49    Program  accessibility: 
discrimination  protiit>ited. 

Except  as  otherwise  provided  in 
§  9.150.  no  qualified  individual  with 
disabilities  shall,  because  the  agency's 
facilities  are  inaccessible  to  or  unusable 
by  individuals  with  disabilities,  be 
denied  the  benefits  of,  be  excluded  from 
participation  in,  or  otherwise  be 
subjected  to  discrimination  under  any 
program  or  activity  conducted  by  the 


§9.150    Program  accessibility:  existing 
facilities. 

(a)  General.  Except  as  otherwise 
provided  in  paragraph  (e)  of  this 
section,  the  agency  shall  operate  each 
program  or  activity  so  that  the  program 
or  activity,  when  viewed  in  its  entirety, 
is  readily  accessible  to  and  usable  by 
individuals  with  disabilities.  This 
section  does  not — 

(1)  Necessarily  require  the  agency  to 
make  each  of  its  existing  facilities 
accessible  to  and  usable  by  individuals 
with  disabilities; 

(2)  In  the  case  of  historic  properties, 
require  the  agency  to  take  any  action 
that  would  result  in  a  substantial 
impairment  of  significant  historic 
features  of  an  historic  property;  or 

(3)  Require  the  agency  to  take  any 
action  that  it  can  demonstrate  would 
result  in  a  fundamental  alteration  in  the 
nature  of  a  program  or  activity  or  in 
undue  financial  and  administrative 
burdens.  In  those  circumstances  where 
agency  personnel  believe  that  the 
proposed  action  would  fundamentally 
alter  the  program  or  activity  or  would 
result  in  undue  financial  and 
administrative  burdens,  the  agency  has 
the  burden  of  proving  that  compliance 


with  §  9.150(a)  would  result  in  such 
alteration  or  burdens.  The  decision  that 
compliance  would  result  in  such 
alteration  or  burdens  must  be  made  by 
the  Secretary  or  his  or  her  designee  after 
considering  all  agency  resources 
available  for  use  in  the  funding  and 
operation  of  the  conducted  program  or 
activity,  and  m.ust  be  accompanied  by  a 
v\Titten  statement  of  the  reasons  for 
reaching  that  conclusion.  If  an  action 
would' result  in  such  an  alteration  or 
such  burdens,  the  agency  shall  take  any 
other  action  that  would  not  result  in 
such  an  alteration  or  such  burdens  but 
would  nevertheless  ensure  that 
individuals  with  disabilities  receive  the 
benefits  and  services  of  the  program  or 
activity. 

(b)  Methods.  The  agency  may  comply 
with  the  requirements  of  this  section 
through  such  means  as  redesign  of 
equipment,  reassignment  of  ser\ices  to 
accessible  buildings,  assignment  of 
aides  to  beneficiaries,  home  visits, 
delivery  of  services  at  alternate 
accessible  sites,  alteration  of  existing 
facilities  and  construction  of  new- 
facilities,  use  of  accessible  rolling  stock, 
or  any  other  methods  that  result  in 
making  its  programs  or  activities  readily 
accessible  to  and  usable  by  individuals 
with  disabilities.  The  agency  is  not 
required  to  make  structural  changes  in 
existing  facilities  where  other  methods 
are  effective  in  achieving  compliance 
with  this  section.  The  agency,  in  making 
alterations  to  existing  buildings,  also 
shall  meet  accessibility  requirements  to 
the  e.xtent  compelled  by  the 
Architectural  Barriers  Act  of  1968,  as 
amended  (42  U.S.C.  4151  through  4157), 
and  any  regulations  implementing  it.  In 
choosing  among  available  methods  for 
meeting  the  requirements  of  this 
section,  the  agency  shall  give  priority  to 
those  methods  that  offer  programs  and 
activities  to  qualified  individuals  with 
disabilities  in  the  most  integrated 
setting  appropriate. 

(c)  Time  period  for  compliance.  The 
agency  shall  comply  with  the 
obligations  established  under  this 
section  within  sixty  days  of  July  18. 
1994  except  that  where  structural 
changes  in  facilities  are  undertaken, 
such  changes  shall  be  made  within  three 
years  of  July  18,  1994.  but  in  any  event 
as  e.xpeditiously  as  possible. 

(d)  Transition  plan.  In  the  event  that 
structural  changes  to  facilities  will  be 
undertaken  to  achieve  program 
accessibility,  the  agency  shall  develop, 
within  six  months  of  July  18,  1994,  a 
transition  plan  setting  forth  the  steps 
necessary  to  complete  such  changes. 
The  agency  shall  provide  an 
opportunity  to  interested  persons, 
including  individuals  with  disabilities 


or  organizations  representing 
individuals  with  disabilities,  to 
participate  in  the  development  of  the 
transition  plan  by  submitting  comments 
(both  oral  and  written).  A  copy  of  the 
transition  plan  shall  be  made  available 
for  public  inspection.  The  plan  shall,  at 
a  minimum — 

(1)  Identify  physical  obstacles  in  the 
agency's  facilities  that  limit  the 
accessibility  of  its  programs  or  activities 
to  individuals  with  disabilities; 

(2)  Describe  in  detail  the  methods  that 
will  be  used  to  make  the  facilities 
accessible; 

(3)  Specify  the  schedule  for  taking  the 
steps  necessary'  to  achieve  compliance 
with  this  section  and.  if  the  time  period 
of  the  transition  plan  is  longer  than  one 
year,  identify  steps  that  will  be  taken 
during  each  year  of  the  transition 
period;  and 

(4)  Indicate  the  official  responsible  for 
implementation  of  the  plan. 

(e)  The  requirements  of  paragraphs 
(a),  (b),  and  (c)  of  this  section  shall 
apply  to  the  Property  Disposition 
Programs.  However,  this  .section  does 
not  require  H'JD  to  make  alterations  to 
existing  facilities  that  are  pait  of  the 
Property  Disposition  Programs  unless 
such  alterations  are  necessary  to  meet 
the  needs  of  a  current  or  prospective 
tenant  during  the  time  when  HUD 
expects  to  retain  legal  possession  of  the 
facilities,  and  there  is  no  alternative 
method  to  meet  the  needs  of  that  current 
or  prospective  tenant.  Nothing  in  this 
section  shall  be  construed  to  require 
alterations  to  make  facilities  accessible 
to  persons  with  disabilities  who  are 
expected  to  occupy  the  facilities  only 
after  HUD  relinquishes  legal  possession. 

§9.151     Program  accessibility:  new 
construction  and  alterations. 

Each  building  or  part  of  a  building 
that  is  constructed  or  altered  by,  on 
behalf  of,  or  for  the  use  of  the  agency 
shall  be  designed,  constructed,  or 
altered  and  provide  emergency  egress  so 
as  to  be  readily  accessible  to  and  usable 
by  individuals  with  disabilities.  The 
definitions,  requirements,  and 
accessibility  standards  that  apply  to 
buildings  covered  by  this  section  are 
those  contained  in  the  UFAS,  except 
where  the  ADAAG  provides  for  greater 
accessibility  for  the  type  of  construction 
or  alteration  being  undertaken,  and  in 
this  case,  the  definitions,  requirements 
and  standards  of  the  ADAAG  shall 
apply. 

§9.152    Program  accessibility:  alterations 
of  Property  Disposition  Program  multifamily 
housing  facilities. 

(a)  Substantial  alteration.  If  the 
agency  undertakes  alterations  to  a  PDP 


multifamily  housing  project  that  has  15 
or  more  units  and  the  cost  of  the 
alterations  is  75  percent  or  more  of  the 
replacement  cost  of  the  completed 
facility,  then  the  project  shall  be 
designed  and  altered  to  be  readily 
accessible  to  and  usable  by  individuals 
with  disabilities.  Subject  to  paragraph 
(c)  of  this  section,  a  minimum  of  five 
percent  of  the  total  dwelling  units,  or  at 
least  one  unit,  whichever  is  greater, 
shall  be  made  accessible  for  persons 
with  mobility  impairments.  A  unit  thai 
is  on  an  accessible  route  and  is 
adaptable  and  otherwise  in  compliance 
with  the  standards  set  forth  in 
paragraph  (d)  of  this  section  is 
accessible  for  purposes  of  this  section. 
An  additional  two  percent  of  the  units 
(but  not  less  that  one  unit)  in  such  a 
project  shall  be  accessible  for  persons 
with  hearing  or  vision  impairments.  If 
state  or  local  requirements  for 
alterations  require  greater  action  than 
this  paragraph,  those  requirements  shall 
prevail. 

(b)  Other  alteration.  (1)  Subject  to 
paragraph  (c)  of  diis  section,  alterations 
to  dwelling  units  in  a  PDP  muhifamily 
housing  project  shall,  to  the  maximum 
extent  feasible,  be  made  to  be  readily 
accessible  to  and  usable  by  individuals 
with  disabilities.  If  alterations  of  single 
elements  or  spaces  of  a  dwelling  unit, 
when  considered  together,  amount  to  an 
alteration  of  a  dwelling  unit,  the  entire 
dwelling  unit  shall  be  made  accessible. 
Once  five  percent  of  the  dwelling  units 
in  a  project  are  readily  accessible  to  and 
usable  by  individuals  with  mobility 
impairments,  then  no  additional 
elements  of  dwelling  units,  or  entire 
dweUing  units,  are  required  to  be 
accessible  under  this  paragraph.  Once 
two  percent  of  the  dwelling  units  in  a 
project  are  readily  accessible  to  or 
usable  by  individuals  with  hearing  or 
vision  impairments,  then  no  additional 
elements  of  dwelling  units,  or  entire 
dwelling  units,  are  required  to  be 
accessible  under  this  paragraph. 

(2)  Alterations  to  common  areas  or 
parts  of  facilities  that  affect  accessibility 
of  existing  housing  facilities,  shall,  to 
the  maximum  extent  feasible,  be  made 
to  be  accessible  to  and  usable  by 
individuals  with  disabilities. 

(c)  The  agency  may  establish  a  higher 
percentage  or  number  of  accessible  units 
than  that  prescribed  in  paragraphs  (a)  or 
(b)  of  this  section  if  the  agency 
determines  that  there  is  a  need  for  a 
higher  percentage  or  number,  based  on 
census  data  or  other  available  current 
data.  In  making  such  a  determination, 
HUD  shall  take  into  account  the 
expected  needs  of  eligible  persons  with 
and  without  disabilities. 


(d)  The  definitions,  requirements,  ar-sd 
accessibility  standards  that  apply  to 
PDP  multifamily  housing  projects 
covered  by  this  section  are  those 
contained  in  the  UFAS,  except  wheri. 
the  ADAAG  provides  for  greater 
accessibility  for  the  type  of  nlteratio!> 
being  undertaken,  and,  in  this  case,  t.ho 
definitions,  requirements  and  stand;.nJs 
of  the  ADAAG  shall  apply. 

(e)  With  respect  to  multifamily 
housing  projects  operated  bv  HUD.  \r,,\ 
in  which  HUD  does  not  have  an 
ownership  inte.'est,  alterations  under 
this  section  need  not  be  made  if  doing 
so  would  impose  undue  financial  ar.d 
administrative  hardens  on  the  oper;.:jon 
of  the  multifamily  housing  project 

§9.153    Distribution  of  accessible  tfwetting 
units. 

Accessible  tiwelling  units  requi.-fi)  hy 
S 9.1 52  shall,  to  the  maximum  exter.l 
feasible,  be  distributed  throughout 
projects  and  sites  and  shall  be  availob.'e 
in  a  sufficient  range  of  sizes  and 
amenities  so  that  a  qualified  indivi(!,,.sj 
with  disabilities'  choice  of  living 
arrangements  is,  as  a  whole,  compar  .hJe 
to  that  of  other  persons  fligible  for 
housing  assistance  under  ;V,e  same 
agency  condu(  *od  progr;.m.  This 
provision  shall  not  be  construed  to 
require  (but  does  allow,'  :*>:■  provision  i>i 
an  elevator  in  any  mu!'!''..i.ily  housing 
project  solely  for  the  purpose  of 
permitting  location  of  a*  rtssible  u,".;!^ 
above  or  below  the  accessible  grade 
level. 

§9.154    Occupancy  of  accessible  dwelling 
units. 

(a)  The  agenc  y  shall  adopt  suitable 
means  to  assure  that  information 
regarding  the  availability  of  accessible 
units  in  PDP  hr;using  facilities  reath<'s 
eligible  individuals  with  di'^abilities. 
and  shall  take  reasonable 
nondiscriminatory  steps  to  maximiyc- 
the  utilization  of  such  units  by  eligible 
individuals  whose  disability  requires 
the  accessibility  features  of  t.he 
particular  unit.  To  this  end,  when  an 
accessible  unit  becomes  vacant,  the 
agency  (or  its  management  agent)  beiore 
offering  such  units  to  an  applicant 
without  disabilities  shall  offer  such 
unit: 

(1)  First,  to  a  current  oci  upant  of 
another  unit  of  the  same  project,  or 
comparable  projects  under  common 
control,  having  disabilities  requiring  the 
accessibility  features  of  the  vacant  linif 
and  occupying  a  unit  not  having  sut.h 
features,  or.  if  no  such  occupant  exists, 
then 

(2)  .Second,  to  an  eligible  qualifieti 
applicant  on  the  w.uting  list  having  ;• 
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acce  >si 


disability  requiring  the  aca^sibility 
features  of  the  vacant  unit. 

(b)  When  offering  an 
an  applicant  not  having  disibilit 
requiring  the  accessibility 
unit,  the  agency  may  requin  t 
applicant  to  agree  (and  may 
this  agreement  in  the  lease) 
a  non-accessible  unit  when 
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§  9.155    Housing  adjustments 


liy 


UCS  1 

it  es  • 


ibit 


cids 


sny 


(a)  The  agsncy  shall  mo 
housing  policies  and  pract 
relate  to  PDF  housing  facil 
that  these  policies  and  prac 
discriminate,  on  the  basis  o 
against  a  qualified  individu 
disabilities.  The  agency  ma^ 
upon  individuals  with  dis; 
policies,  such  as  the  prohi 
assistive  devices,  auxiliary 
or  guides  in  housing  faci!ili<  s 
the  effect  of  limiting  the  par 
tenants  with  disabilities  in 
conducted  housing  program 
in  violation  of  this  part.  Hoi 
policies  that  the  agency  can 
are  essential  to  the  housing 
activity  will  not  be  regarded 
discriminatory  within  the 
this  section  if  modiHcations 
result  in  a  fundamental  site 
nature  of  the  program  or  act 
undue  financial  and  admin; 
burdens. 

(b)  The  decision  that  com 
would  result  in  such  alterati 
burdens  must  be  made  by  th 
or  his  or  her  designee  after 
all  agency  resources  availab 
the  funding  and  operation  o 
conducted  program  or  activi 
must  be  accompanied  by  a 
statement  of  the  reasons  for 
that  conclusion.  If  an  action 
comply  w-ith  this  section  w 
in  such  an  alteration  or  such 
the  agency  shall  take  any  oil 
that  would  not  result  in  sucl 
alteration  or  such  burdens  b 
nevertheless  ensure  that,  to 
ma.ximum  extent  possible,  ir 
with  disabilities  receive  the 
services  of  the  program  or 
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§9.160    Communications. 

(a)  The  agency  shall  take 
steps  to  ensure  effective 
with  applicants,  participant; 
of  other  Federal  entities.  aiK 
of  the  public. 

(1)  The  agency  shall  furni 
appropriate  auxiliary  aids  w 
necess<>ry  to  afford  an  indiv 
disabilities  an  equal 
participate  in,  and  enjoy  the 
a  jirogram  or  activity  condiu 
a-iJ-ncv. 


appropriate 
coninunication 
personnel 
memters 


^  1 
lere 

iual  with 
opportu  lity  to 

Denefits  of. 
ed  by  the 


(i)  In  determining  what  type  of 
auxiliary  aid  is  necessary,  the  agency 
shall  give  primary  consideration  to  the 
requests  of  the  individual  with 
disabilities. 

(ii)  The  agency  need  not  provide 
individually  prescribed  devices,  readers 
for  personal  use  or  study,  or  other 
devices  of  a  personal  nature. 

(2)  Where  the  agency  communicates 
with  applicants  and  beneficiaries  or 
members  of  the  public  by  telephone, 
telecommunication  devices  for  deaf 
persons  (TDD's)  or  equally  effective 
telecommunication  systems  shall  be 
used  to  communicate  with  persons  with 
impaired  hearing. 

(o)  The  agency  shall  ensure  that 
interested  persons,  including  persoi;s 
with  impaired  vision  or  hearing,  can 
obtain  information  as  to  the  existence 
and  location  of  accessible  services, 
activities,  and  facilities. 

(c)  The  agency  shall  provide  signage 
at  a  primary  entrance  to  each  of  its 
inaccessible  facilities,  directing  users  to 
a  location  at  which  they  can  obtain 
information  about  accessible  facilities. 
The  international  symbol  for 
accessibility  shall  be  used  at  each 
primar>'  entrance  of  an  accessible 
facility. 

(d)  This  section  does  not  require  the 
agency  to  take  any  action  that  it  can 
demonstrate  would  result  in  a 
fundamental  alteration  in  the  nature  of 
a  program  or  activity  or  in  undue 
financial  and  administrative  burdens.  In 
those  circumstances  where  agency 
personnel  believe  that  the  proposed 
action  would  furdamentally  alter  the 
program  or  activity  or  would  result  in 
undue  financial  and  administrative 
burdens,  the  agency  has  the  burden  nf 
proving  that  compliance  with  this 
section  would  result  in  such  alteration 
or  burdens.  The  decision  that 
compliance  would  result  in  such 
alteration  or  burdens  must  be  made  by 
the  Secretary  or  his  or  her  designee  after 
considering  all  agency  resources 
available  for  use  in  the  funding  and 
operation  of  the  conducted  program  or 
activity  and  must  be  accompanied  by  a 
written  statement  of  the  reasons  for 
reaching  that  conclusion.  If  an  action 
required  to  comply  with  §9.160  woidd 
result  in  such  an  alteration  or  such 
burdens,  the  agency  shall  take  any  other 
action  that  would  not  result  in  such  an 
alteration  or  such  burdens  but  would 
nevertheless  ensure  that,  to  the 
maximum  extent  possible,  individuals 
with  disabilities  receive  the  benefits  and 
services  of  the  program  or  activity. 

§9.170    Compliance  procedures. 

(a)  E.xcept  as  provided  in  paragraph 
(h)  of  this  section,  this  section  applies 


to  all  allegations  of  discrimination  on 
the  basis  of  disability  in  programs  or 
activities  conducted  by  the  agency. 

(b)  The  agency  shall  process 
complaints  alleging  violations  of  section 
504  with  respect  to  employment 
according  to  the  procedures  established 
by  tlie  Equal  Employment  Opportunity 
Commission  in  29  CFR  part  1613  under 
section  501  of  the  Rehabilitation  Act  of 
1973  (29  U.S.C.  791). 

(c)  The  Responsible  Official  shall 
coordinate  implementation  of  this 
section. 

(d)  Persons  m.ay  submit  complete 
complaints  to  the  Assistant  Secretary  for 
Fair  Housing  and  Equal  Opportunity, 
451  Seventh  St.,  SW.,  Washington,  DC 
20410,  or  to  any  HUD  Area  Office.  The 
agency  shall  accept  and  investigate  all 
complete  complaints  for  which  the 
agency  has  jurisdiction.  All  complete 
complaints  shall  be  filed  within  180 
days  of  the  alleged  act  of  discriinin.'ition. 
The  agency  may  extend  this  time  period 
for  good  cause.  For  purposes  of 
determining  when  a  com.plaint  is  filed. 

a  complaint  mailed  to  the  agency  shall 
be  deemed  filed  on  the  date  it  is 
postmarked.  Any  other  complaint  shall 
be  deemed  filed  on  the  date  it  is 
received  by  the  agency.  The  agency 
shall  acknowledge  all  complaints,  in 
writing,  within  ten  (10)  working  days  of 
rtx:eipt  of  the  cornp iaint. 

(e)  If  the  agency  receives  a  complaint 
ovei  which  it  does  not  have  jurisdiction, 
it  shall  promptly  notify  the  complainant 
and  shall  make  reasonable  efforts  to 
refer  the  complaint  to  the  approj)riate 
Government  entity. 

(f)  The  agency  shall  notify  the 
Architectural  and  Transportation 
Harriers  Compliance  Board  upon  receipt 
uf  anv  complaint  alleging  th.it  a  building 
or  facility  that  is  subject  to  the 
Architectural  Barriers  Act  of  1968.  as 
a.niendcd  (42  U.S.C.  4151  tluough  4157J. 
is  not  readily  accessible  to  and  usable 
by  individuals  with  disabilities.  The 
agency  shall  delete  the  identity  of  the 
com.plainant  from  the  copy  of  the 
complaint. 

(g)(1)  Within  180  davs  of  the  receipt 
of  a  complete  complaint  for  which  it  has 
jurisdiction,  tJie  Office  of  Fair  Housing 
and  Equal  Opportunity  shall  complete 
the  investigation  of  the  complaint, 
attempt  informal  resolution,  and  if  no 
informal  resolution  is  achieved,  issue  a 
letter  of  findings.  If  a  complaint  is  fih^l 
against  the  Office  of  Fair  Housing  and 
Equal  Opportunity,  the  Secretary  or  a 
designee  of  the  Secretary  shall 
investigate  and  resolve  the  complaint 
through  informal  agreement  or  letter  of 
findings. 

(2)  If  a  complaint  is  resolved 
informally,  the  terms  of  the  agreement 
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shall  be  reduced  to  WTiting  and  made 
part  of  the  complaint  file,  with  a  copy 
of  the  agreement  provided  to  the 
complainant  and  the  agency.  The 
written  agreement  may  include  a 
finding  on  the  issue  of  riiscrinunation 
and  shall  describe  any  corrective  &r  lion 
to  which  the  complainant  and  the 
respondent  have  agreed. 

|3)  If  a  complaint  is  not  resoh  ofl 
informally,  the  Office  of  Fair  Housing 
and  Equal  Opportunity  or  a  person 
designated  under  this  paragraph  shall 
notify  the  complainant  of  the  results  of 
the  investigation  in  a  letter  containing— 

(i)  Findings  oi  fact  and  conclusions  of 
Jaw; 

(ii)  A  description  of  a  rointidv  for  vM.h 
violation  found; 

(iii)  A  notice  of  the  right  to  .ippeal  to 
the  Secretary; 

{h)(l)  Appeals  of  the  findings  of  fsrf 
.<nd  conclusions  of  low  or  rcir.e«iips 


must  be  filed  by  the  complainant  within 
90  days  of  receipt  from  the  agency  of  the 
letter  required  by  §  9.1 70(g).  The " 
Assistant  Secretary  or  the  person 
designated  by  the  Secretan,-  to  decide  an 
appeal  of  a  complaint  filed  against  the 
Office  of  Fair  Housing  and  Equal 
Opportunity  may  extend  this  time  for 
good  cause. 

(2)  Timely  appeals  shall  be  accepted 
and  processed  by  the  Assistant 
Secretary.  Decisions  on  an  appeal  shall 
not  be  issued  by  the  person  who  made 
the  initial  determination. 

(i)  The  Assistant  Secretary  or  the 
person  designated  by  the  Secrefar>'  to 
decide  an  appeal  of  a  complaint  fi^led 
against  the  Office  of  Fair  Housing  and 
Equal  Opportunity  shall  notify  the 
I  omplainant  of  the  results  of  the  appesl 
within  60  days  of  the  receipt  of  the 
r.«qties(.  If  the  ag'-r.cy  <l"fernnn"s  that  if 


neetfs  additional  information  from  the 
complainant,  it  shall  have  60  days  fioni 
the  date  it  receives  the  additional 
information  to  make  its  determination 
oil  the  appeal. 

(j)  The  time  limits  cited  in  paragraphs 
(g)  and  (i)  of  this  section  may  be 
extended  with  the  permission  of  tht» 
Assistant  Attorney  General. 

(k)  The  agency  may  delegate  its 
authority  for  conducting  complaint 
investigations  to  other  Federal  agenr let,, 
except  that  the  authority  for  makir.p  the 
final  determination  may  not  bo 
delegated  to  another  agent  y. 

Ucted.  June  <».  1994 
Henry  G.  Cisnerns. 
SecrfiOiT. 
n  R  Oo.:, 'K-144''0  Filed  b-t  V14,  «  4^^  .  .  ( 
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DEPARTMENT  OF  LABOltJ 

Office  of  Labor-Managerr^nt 
Standards 

29  CFR  Part  417 
RIN  1294-AA10 

Procedure  for  Removal  o\  Local  Labor 
Organization  Officers 

AGENCY:  Office  of  Labor-\fcnagement 
Standards.  Office  of  the  Ajierican 
Workplace,  Labor. 
ACTION:  Proposed  rule. 


SUMMARY:  The  Departmeni  of  Labor  is 
proposing  to  amend  the  re  ;ulation 
pertaining  to  the  procedur ;  for  removal 
of  local  labor  organization  officers 
pursuant  to  section  401(h)  of  the  Labor- 
Management  Reporting  anp  Disclosure 
Act  of  1959,  as  amended  (  .MRDA). 
Section  417.16  presently  g  ves  the 
Secretary  of  Labor  the  aut"t  ority  to  bring 
suit  against  a  union  after  a  member  has 
filed  a  complaint  with  the  Secretary 
alleging  that  the  local  labo  ■  organization 
has  failed  to  follow  the  off  cer  removal 
procedures  contained  in  t! 
organization's  constitutior 
This  proposed  rule  deletes 
language,  which  purports 
Secretar\'  general  authority 
against  a  union  for  failing 
officer  removal  procediue;  even  if  die 
inadequacy  of  the  procedu  re  has  not 
been  established.  This  cha  ige  will  bring 
the  regulation  into  conforr  lity  with  a 
court  of  appeals  decision  I 
the  Secretary  lacks  such  a',  thority. 
DATES:  Interested  parties  n  av  submit 
written  comments  on  this 
comments  must  be  submit 
15,1994. 
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ADDRESSES:  Written  com 
be  submitted  to  Edmundo 
Deputy  Assistant  Secretary 
Management  .Standards,  O 
American  Workplace.  US 
of  Labor,  200  Constitution 
NW..  room  N-5605,  Wash 
20210. 
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FOR  FURTHER  INFORMATION 
Kay  H.  Oshel,  Chief.  Divi 
Interpretations  and  Standi 
Labor-M-anagement  Stand 
the  America!'.  Wcjrkplace. 
Department  of  Labor,  200 
Avenue,  NW..  room  N-56C 
Washington,  DC  20210;  (2 
This  is  not  a  toll-free  numljer 


SUPPLEMENTARY  INFORMATK  N 
the  Labor-Management  Re 
Disclosure  Act  of  1959.  as 
(LMRDA),  governs  the  elei 
removal  of  labor  organizat 
Section  401  (h)  of  the  '  *"^ 
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onstitution 
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( 2) 219-7373. 


Title  IV  of 
orting  and 
imended 
ion  and 
on  officers. 
LMRPA  (29  U.S.C. 


481(h))  provides  that  if  the  Secretary  of 
Labor,  upon  application  of  a  member  of 
a  local  labor  organization,  finds  after  a 
hearing  in  accordance  with  the 
Administrative  Procedure  Act,  that  the 
constitution  and  bylaws  of  the  labor 
organization  do  not  provide  an  adequate 
procedure  for  the  removal  of  an  elected 
officer  guihy  of  serious  misconduct, 
such  officer  may  be  removed  for  cause 
shown  and  after  notice  and  hearing,  by 
the  members  in  good  standing  voting  in 
a  secret  ballot  conducted  by  the  officers 
of  such  labor  organization  in  accordance 
with  its  constitution  and  bylaws  insofar 
as  they  are  not  inconsistent  with  the 
provisions  of  Title  IV  of  the  LMRDA. 

The  Department  has  interpreted 
section  401(h);  when  read  in 
conjunction  with  section  402(a),  as 
additionally  granting  the  Secretary  of 
Labor  the  authority  to  file  suit  against  a 
union  fur  failure  to  follow  removal 
procedures  whose  adequacy  has  not 
been  challenged.  Section  402(a)  states  in 
part  that  "(a)  a  member  of  a  labor 
organization:  (1)  Who  has  e.xhausted  the 
remedies  available  under  the 
constitution  and  bylaws  of  such 
organiz-stion  and  of  any  parent  body,  or 
(2)  who  has  invoked  such  available 
remedies  without  obtaining  a  final 
decision  within  three  calendar  months 
after  their  invocation,  may  file  a 
complaint  with  the  Secretary  within  ono 
calendar  month  thereafter  alleging  the 
violation  of  any  provision  of  section  401 
(including  violation  of  the  cnnstituticn 
and  bylaviS  of  the  labor  organization 
pertaining  to  the  election  and  removal 
o/o^jcers)  (emphasis  added)  *     *     *." 
Subpart  B  of  29  CFR  part  417 
implements  this  interpretation. 

In  Donovan  v.  Hotel,  Motel  C- 
Restaurant  Employees  Local  19,  700 
F.2d  539  (&th  Cir.'l983),  however,  the 
court  held.  R.";er  exam.ining  ihe 
legislative  history  of  the  Act,  that  the 
LMRDA  dues  not  authorize  the 
Secretary'  to  bring  civil  action  against  a 
union  for  failure  to  follow  its 
concededly  adequate  officer  removal 
procedure.  Local  19  rejected  the 
Secretary's  reliance  on  section  402(a)  as 
a  basis  for  extending  his  authority  under 
section  401(h)  to  intervene  in  officer 
removal  proceedings  where  an  adequate 
removal  procedure  exists.  The  court 
concluded  that  those  regulations  found 
in  subpart  B  of  29  CFR  part  417  which 
purport  to  give  the  Secretar>'  general 
authority  to  intervene  in  union  affairs 
upon  a  finding  that  a  union  has  failed 
to  follow  its  adequate  removal 
procedures  are  void  for  lack  of  statutory 
authority. 

Local  19  is  the  only  judicial  decision 
that  addresses  this  issue,  and  the 
Department  has  determined,  upon 


review,  that  the  holding  of  the  court  in 
Local  19  is  correct.  The  Department 
therefore  proposes  to  delete  the 
language  in  subpart  B  of  29  CFR  part 
417  granting  the  Secretary  authority  to 
file  suit  against  a  union  for  failure  to 
follow  its  adequate  officer  removal 
procedures. 

Administrative  Notices 

.4.  Executive  Order  12866 

The  Department  of  Labor  has 
determined  that  this  rule  is  not  a 
significant  regulatory  action  as  defined 
in  section  3(f)  of  Executive  Order  12866 
in  that  it  will  not:  (1)  Have  an  annual 
effect  on  the  economy  of  $100  million 
or  more,  or  adversely  affect  in  a  material 
way  the  economy,  a  sector  of  the 
economy,  productivity,  competition, 
jobs,  the  environment,  public  health  or 
safety,  or  State,  local,  or  tribal 
governments  or  comimunities,  (2)  create 
a  serious  inconsistency  or  othenvise 
interfere  with  an  action  taken  or 
planned  by  another  agency,  (3) 
maieriaily  alter  the  budj^etary  impact  of 
entitlements,  grants,  user  fees,  or  loan 
programs  or  the  rights  and  obligations  of 
recipients  thereof,  or  (4)  raise  novel 
legal  or  policy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
the  principles  .set  forth  in  Executive 
Order  12866. 

B.  Regulatory  Flexibility  Act 

The  Agency  Head  has  certified  that 
this  proposed  rule,  if  issued,  will  not 
have  a  significant  impact  on  a 
substantial  nuinbnr  of  small  entities  as 
defined  in  the  Regulatory  Flexibility 
Act.  The  proposed  rule  will  only  apply 
to  local  labor  Oiganizations  and  v.'ould 
decrease  the  regulation  of  such  labor 
organizations.  However,  the  Department 
has  determined  that  labor  r)n:ai;:zations 
regulated  pur.->uant  to  the  statutory 
authority  granted  under  the  LMRDA  do 
not  constitute  small  entities.  Therefore, 
a  regulatory  flexibility  analysis  is  not 
required. 

C.  Paperwork  Reduction  Act 

0 

This  nde  contains  no  information 
collection  requirements.  Therefore,  the 
Paperwork  Reduction  Act  of  1980,  as 
amended,  is  not  applicable. 

List  of  Subjects  in  29  CFR  Part  417, 

Labor  unions 

Text  of  Proposed  Rule 

In  consideration  of  the  foregoing,  the 
Department  of  Labor  proposes  that 
subpart  B  of  part  4 1 7  of  title  29,  Code 
of  Federal  Regulations,  be  amended  as 
follows: 
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PART  417— PROCEDURE  FOR 
REMOVAL  OF  LOCAL  LABOR 
ORGANIZATION  OFFICERS 

In  the  authority  citation  for  part  417 
continues  to  read  as  follows: 

Authority:  Sees.  401.  402,  73  Stat  533,  534 
(29  U.S.C.  481,  482);  Secretary-  Order  No.  2- 
93  (58  FR  42578). 

2,  The  heading  part  417,  subpart  B,  is 
revised  to  read  as  follows: 

Subpart  B — Procedures  Upon  Failure 
of  Union  to  Act  Following  Subpart  A 
Procedures 

3.  29  CFR  417.16  is  nnised  to  read  as 
follows: 


§  417.16    Initiation  of  proceedings. 

'     (a)  Any  member  of  a  local  labor 
organization  may  file  a  complaint  with 
the  Office  of  Labor-Management 
Standards  alleging  that  following  a 
finding  by  the  Assistant  Secretary 
pursuant  to  Subpart  A  that  the 
constitution  and  bylaws  of  the  labor 
organization  pertaining  to  the  removal 
of  officers  are  inadequate,  or  a 
stipulation  of  compliance  with  the 
provisions  of  section  401(h)  of  the  Act 
reached  with  the  Director  in  connection 
with  a  prior  charge  of  the  inadequacy  of 
a  union's  constitution  and  bylaws  to 
remove  officers,  as  provided  in  subpart 
A  of  this  part,  the  labor  organization:  (1) 
Has  failed  to  act  within  a  reasonable 
time,  or  (2)  has  violated  the  procedures 
agreed  to  with  the  Director,  or  (3)  has 
violated  the  principles  governing 


adequate  removal  procedures  under 
§41 7.2(b) 

(b)  The  complaint  must  be  field 
pursuant  to  section  402(a)  of  the  Act 
within  one  calendar  month  after  one  of 
the  two  following  conditions  has  been 
met:  (1)  The  member  has  exhausted  the 
remedies  available  to  him  under  the 
constitution  and  bylaws  of  the 
organization,  or  (2)  the  member  has 
invoked  such  remedies  without 
obtaining  a  final  decision  within  thrtn? 
calendar  months  after  invoking  them. 

Signed  in  Washington,  DC  this  9lh  day  of 
June,  1994. 

Martin  Manley, 

Assistant  Secretary  for  the  American 

Workplace. 
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rehabilitation  personnel  so  tliat  they 
may  assist  individuals  with  disabilities 
in  gaining  the  knowledge  and  skills  to 
obtain  employment  and  compete  in  a 
global  economy. 

On  October  8.  1993.  the  Secretary 
published  a  notice  of  proposed 
rulemaking  (NPRM)  for  the 
Rehabilitation  Long-Term  Training 
program  in  the  Federal  Register  (58  FR 
52606).  The  major  issues  related  to  this 
program  are  discussed  in  the  preamble 
to  the  NPRM.  Significant  changes 
resulting  from  public  comment  since 
publication  of  the  NPRM  include — (1)  A 
waiver  provision  for  part  of  the  non- 
Federal  share  of  the  cost  of  a  project  if 
an  applicant  demonstrates  that  it  does 
not  have  sufficient  resources  for  the 
entire  match:  (2)  An  exemption  for 
existing  projects  from  the  requirement 
to  direct  75- percent  of  the  total  award 
to  scholarships;  and  (3)  A  broadening  of 
the  term  "deaf  to  include  individuals 
who  are  "hard  of  hearing"  and  of  the 
term  "blind"  to  include  individuals 
who  have  "vision  impairment." 

In  addition,  after  the  NPRM  was 
published,  the  Technology-Related 
Assistance  for  Individuals  With 
Disabilities  Act  Amendments  of  1994 
(Pub.  L.  103-218)  was  enacted.  Those 
am.endments  included  a  technical 
change  to  the  Rehabilitation  Act  of 
1973.  as  amended,  in  the  area  of 
rehabilitation  training.  That  statutory 
change  has  been  incorporated  into  these 
regulations  by  adding  the  use, 
applications,  and  benefits  of  assistive 
technology  devices  and  assistive 
technology  services  to  the  list  of  areas 
of  personnel  shortages  identified  in 
§386.1. 

Analysis  of  Comments  and  Changes 

In  response  to  the  Secretary's 
invitation  in  the  NPRM,  386  parties 
submitted  comments  on  the  proposed 
regulations.  An  analysis  of  the 
comments  and  of  the  changes  in  the 
regulations  since  publication  of  the 
NPRM  follows. 

Major  issues  are  grouped  according  to 
subject,  with  appropriate  sections  of  the 
regulations  referenced  in  parentheses. 
Other  substantive  issues  are  discussed 
under  the  section  of  the  regulations  to 
which  they  pertain.  Technical  and  other 
minor  changes  are  not  addressed. 

Gftncra!  Comments 

Intent  of  Change  in  Long-Term  Training 
Regulations 

Comment:  A  commenter  expressed 
the  opinion  that  since  university 
programs  have  long  been  addressed  in 
the  long-term,  category,  the  change  in 
regulations  appears  to  be  intended  to 


eliminate  any  training  that  results  in 
less  than  an  academic  degree. 

Discussion:  Approximately  70  percent 
of  grants  under  the  Rehabilitation  Long- 
Term  Training  program  are  currently  for 
academic  training.  The  30  percent  that 
are  non-academic  are  concentrated  in 
several  areas:  Administration, 
prosthetics  and  orthotics,  community 
rehabilitation  personnel,  mental  illness, 
independent  living,  client  assistance 
program,  supported  employment,  and 
deafness.  The  intent  is  not  to  eliminate 
.  any  training  for  less  than  an  academic 
degree,  but  to  clarify  and  focus  the 
specific  mission  of  each  training 
authority  to  improve  program 
management.  Regulations  that 
accurately  reflect  the  program  purpose 
of  providing  academic  training  in  areas 
of  personnel  shortages  identified  by  the 
Secretary  permit  targeted  allocations  of 
funds  to  specific  personnel  needs, 
facilitate  pertinent  outcome  measures, 
and  ensure  that  administrative 
requirements  relating  to  proposal 
evaluations,  scholarships, 
recordkeeping,  matching,  and  reporting 
are  appropriate. 
Changes:  None. 

Insufficient  Public  Input  in  the 
Regulations  Development  Process 

Commenfs;  There  were  a  number  of 
comments  stating  tfiat  the  proposed 
regulations  were  developed  witiiout 
participation  of  the  rehabilitation  field. 

D/sciiss/on:  The  Secretary  agrees  that 
open  and  extensive  public  participation 
strengthens  the  regulations  process.  In 
fact,  e.x'ensive  public  input  was 
obtained  when  the  Rehabilitation 
Service.^  Administration  (i^SA) 
convened  a  public  meeting  on 
rehabilitation  training  and  published  a 
notice  requesting  written  public 
comments  in  May  1991.  Com.ments 
received  provided  useful  information 
that  was  considej"ed  in  crafting  the 
regulations.  Also,  training  meetings 
Were  held  throughout  the  United  States 
in  1993  on  the  Rehabilitation  Act- 
Amendments. 

Changes:  None. 

The  Department  Should  Conduct  a 
Needs  Assessment  Before  Enacting  New- 
Regulations  That  Reduce  or  Eliminate 
Post-Employment  Training  for 
Rehabilitation  Personnel 

Comnjcnts:  Most  of  the  comments 
calling  for  needs  assessments  w-ere  from 
direct  service  providers  who  v\ere 
concerned  that  the  academic  program 
emphasis  in  the  Rehabilitation  Long- 
Term  Training  program  would  reduce  or 
eliminate  crucial  training  for  current 
service  delivery  personnel. 
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Discussion:  The  Departujont  has 
conducted  needs  assessments  of  the 
training  needs  of  personnel  providing 
vocational  rehabilitation  services  to 
individ'.ials  with  disabilities  since  1983 
and  will  continue  to  do  so  in  the  future. 
as  the  authorizing  statute  requires  it. 

Chani;es:  None. 

Funding  Post-Employment  Training  if 
Long-Term  Training  Rcgulstions  Are 
Enacted 

Comments:  A  number  uf  comnienters 
expressed  concern  that  fhire  appears  to 
be  no  money  to  provide  post- 
employ  ment  training  under  liaining 
authorities  other  than  long-term 
training  Commenters  requested  that,  if 
the  Rehabilitation  Long-Term  Training 
program  is  to  be  substantially  changed, 
new  regional  networks  of  com.munity- 
based  continuing  education  units  be 
established.  These  units  would  be 
similar  to  the  Rehabilitation  Continuing 
Education  Programs  and  would  be 
focused  on  individuals  at  the  front  lines 
of  service  delivery.  Several  commenters 
suggested  that  separate  regulations 
could  be  developed  for  university  and 
non-university  grant  recipients. 

Discussion:  The  Secretaiy  agrees  that 
post-employment  training  needs  of 
commujiity  rtihabilitation  training 
providers  should  be  ad.Jressed,  in  part, 
by  a  network  of  regional  co.-itinuing 
education  programs.  The  Secretary 
annually  allocates  funds  to  address 
personnel  shortages  of  qualified 
rehabilitation  personnol.These  fimds 
are  targeted  to  address  trci^ning  needs  by 
professional  discipline  and 
rehabilitation  jobs.  1  he  Secretary 
submits  an  annual  report  to  the 
Congress  cont;:ining  and  justifying 
rehabilitation  training  allocations  in 
detail.  The  Secretary  has  authority  to 
allocate  funds  from  the  long-term 
training  Hrea  to  continuing  education  or 
other  short-term  or  specialized  training 
for  post-employment  training  of 
community  rehabilitation  personnel. 
Changes:  None. 

Specific  Comments  by  Section 

The  Program  Purpose  of  Rehuhiiitation 
Long-Term  Training  (t;§  386.1  and 
386.20(g)(2) 

Comments:  A  numljer  ui  commenters 
supported  inclusion  of  academic 
training  as  the  primary  purpose  of  the 
Rehabilitation  Long-Term  Training 
program.  They  stated  that  the  emphasis 
on  academic  outcomes  is  consistent 
with  the  requirements  of  the 
Rehabilitatiou  Act  Amendments  of  1992 
(1992  Amendments)  to  the 
Rehabilitation  Act,  which  stress  the  use 
of  "qualified"*  personnel.  Ilviwever,  a 


number  of  other  commenters  asked 
about  the  statutory  authority  for  funding, 
only  academic  programs  and  excluding 
continuing  education  programs  under* 
the  Rehabilitation  Long-Term  Training 
program.  These  commenters  argued  that 
there  is  no  justification  in  the 
Rehabilitation  Act  for  stating  thai  the 
purpose  of  RSA's  Long-Term  Tr«ining 
program  is  fo  provide  "academic  ' 
training. 

Discussion:  Section  302  of  the 
Rehabilitation  Act,  as  amended,  is  ti:<! 
statutory  basis  for  the  rohabilifstion 
training  programs.  Except  for  the  in- 
.servi(  e  training  program,  which  now  is 
included  in  the  Ad,  the  speciHr 
rehabilitation  training  programs, 
including  the  Rehabilitation  Long-Term 
T.'-aining  program,  are  established  in 
regulations  issued  by  the  Secretary 
based  on  the  statutory  authority  in 
section  302.  The  Secretary  establishes 
programs  so  that  each  has  a  specific 
mission  defined  in  regulations  with 
appropriate  outcome  measures.  The 
Secretary  believes  that  the  long-tcnn 
training  program  should  be  focused  on 
academic  training. 

Changes:  None 

Client  Assistance  Program  (CAP} 
(S  386.1) 

Comments:  Sex  era!  cummonter.s 
observed  that  preparation  for 
employment  in  client  assistance 
programs  is  not  currently  offered  in 
academic  training  settings  and  thst  CAP 
training  should  continue  fo  be  pro\  niei] 
under  long-term  training. 

Discussion:  The  Secretary  agrees  that 
no  current  academic  training  exi.sts  for 
preparing  individuals  to  work  in  client 
assistance  programs  and  that  there  is  a 
demonstrated  need  for  continued  post- 
employment  training  of  CAP  person.^-"!. 
Existing  CAP  training  projeds  wiil 
continue  to  be  funded  until  their  current 
grant  periods  end.  The  Secretary  plans 
to  invite  future  applications  for  CAP 
training  under  the  provisions  in  section 
302  of  the  .Act  and  in  the  general 
regulations  for  Rehabilitation  Training 
in  34  CFR  part  385.  Future  CAP  training 
notices  will  be  targeted  to  specific  needs 
for  training  and  technical  assistance  and 
published  for  public  comment  before 
cpplications  are  solicited. 

Changes:  .None. 

Fields  of  Study  Under  the  Rehabintttion 
Long-Term  Training  Prog.'am  (§  386.1) 

Comments:  Several  commenters 
suggested  revisions  in  the  lii-tinp  of 
fields  of  study  to  confonn  with  the 
listing  of  fiehis  fif  study  in  .section 
302(b)(1)(B)  of  the  Rehabilitation  Ail 
and  to  include  additional,  specific 


fjelds,  such  as  vision  therapy  and 
rehabilitation  computer  systems. 

Discussion:  The  listing  of  fields  in  the 
Rehabilitation  Act  does  not  provide 
enough  detail.  For  e.xample,  a  specifii, 
category  is  needed  for  the  Secretary  ti) 
target  training  resources  for  the 
preparation  of  specialized  p<-rsonnel  for 
individurds  who  are  blind  or  have 
vision  impairment.  The  list  of  30  areas 
established  in  regulations  builds  upon 
the  listing  in  the  Act  by  using  areas  that 
have  be^'u  inchuled  in  past  long-term 
Iraiujug  lom petitions  because  they  are 
areas  where  needs  assessments  show 
continuing  nee<ls.  The  Secretary  has  th" 
authority  under  §  386.1  (lj)(30)  of  the 
regulations  to  invite  applications  in 
other  fields,  such  as  vision  therapy  a.-^d 
rehabilitation  computer  systems, 
contributing  to  the  rehabilitation  of 
individuals  with  disabilities.  Also,  the 
Exprrimcntrd  and  Innovative  Training 
progra.n  (34  CFR  part  387)  offers 
opportunities  for  submittal  of  pioposi.?s 
to  develop  new  types  of  training 
jirograms  for  rehabilitation  personnel 
Chonges:  None. 

I  )se  of  the  Tc.nn  "Blind"  and  the  Trnn 
■Deaf"  (§386.1) 

Comments:  One  comnienler  suggestt-d 
that  the  term  "blind"  be  eliminated 
because  it  connotes  the  ,?hsence  of 
vision,  iind  the  vast  maiority  of 
individuals  who  are  targeted  for 
rehabilitation  under  this  category  have 
residual  vision  (i.e.,  are  partially 
sighted).  Another  commenter  suggest,  d 
substituting  a  broader  category  that 
would  include  blind  individuals  as  w.  1) 
as  other  individuals  with  visual 
impairment.  One  Commenter  suggrsffd 
elimination  of  the  term  "deaf  as  it 
connotes  the  absence  of  hearing,  and 
many  individuals  served  under  the 
Rehabilitation  Act  have  partial  heari.-^.g 
lo'-s  The  commenter  suggested  use  of  a 
more  inclusive  phrase,  such  as  pcrson< 
with  hearing  loss. 

Discussion:  The  Secretary  agrees  th.it 
a  change  is  needed  in  the  identification 
of  these  categories  of  training.  In  the 
past,  the  Act  included  specialized 
personnel  in  providing  services  to 
individuals  who  are  blind  and  to 
individuals  who  are  deaf  among  the 
targeted  areas  of  personnel  shortages  lo 
which  training  projects  might  be 
directed.  The  terms  "blinti"  and  "deaf" 
were  not  specifically  defined,  hut  were 
broadly  interpreted  to  include 
indivicjuals  with  partial  or  total  vision 
or  hearing  loss.  The  1992  Amcndnen:!-. 
re.moved  the  terms  "blind"  and  "deaf 
from  the  listing  of  training  areas  in 
sedion  .302(b)(1)  a.nd  substituted 
training  of  personnel  to  provide  servi-  t-s 
to  i.'idividual.s  with  ^^^ecific  disabiiiti*  -• 
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Since  the  regulations  in  34  (]FR  part  386 
provide  the  basis  for  specific  allocations 
of  training  funds  to  targeted  areas  of 
personnel  shortages,  it  is  pa  -ticularly 
important  that  the  listing  of  targeted 
areas  be  as  specific  and  incl  jsive  as 
possible. 

Changes:  The  Secretary  hi  is  included 
"specialized  personnel  for  r  ;habilitation 
of  individuals  who  are  blinc  or  have 
vision  impairment"  and  "specialized 
personnel  for  rehabilitation  )f 
individuals  who  are  deaf  or  lard  of 
hearing"  as  targeted  areas  w  thin  §  386.1 
for  training  allocations. 

Lack  of  Academic  Training  |n  Guam 
(§386.1) 


Comment:  One  comment^ 
concern  that  rehabilitation 
Guam,  which  in  the  past  ha; 
provided  through  continuin  > 
projects  under  the  long-tern 
program,  vvnll  no  longer  be 

DiscusMon:  The  Secretary 
the  need  for  improved  acces  5 
rehabilitation  training  for 
other  remote  and  isolated 
Secretary  believes  that  thest 
be  met,  in  part,  by  distance 
training,  which  was  first 
fiscal  year  1993  as  a  result  o 
Amendments  (section  803(a 
Rehabihtation  Act  of  1973 

Changes:  None. 
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Eligibility  of  State  Agencies  md  Other 
Public  or  Nonprofit  Agencie  >  and 
Organizations,  Including  Ins  titutions  of 
Higher  Education,  Under  th( 
Rehabilitation  Long-Term  Ti  aining 
Program  (§386.2) 


oth  sr 
of  er 


Comment:  One  commente  • 
since  State  agencies  and 
honprofit  agencies  do  not 
or  certificates,  maintaining 
organizations  as  ehgible  applicants 
implies  the  intent  to  contint  e  non 
academic  long-term  training 

Discussion:  Section  302(a 
establishes  the  broad  eligibi 
for  applicants  under  the  Reh  abil 
Long-Term  Training  progran  i 
Secretary  is  aware  of  the  rap 
changing  auspices  and  circu  nstances 
under  which  specialized  aca  dem 
certificate  training  is  offered 
of  rehabilitation.  Consortia 
partnerships  of  States,  publ 
nonprofit  private  agencies 
organizations,  and  institutiojis 
education  may  be  formed  to 
rehabihtation  training  needs 
Secretary'  encourages  those 
desires  regulations  that  will 
new  approaches  through 
flij>ibihty  requirements. 

Changes:  None. 
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Professional  Corporation  or  Professional 
Practice  (§  386.4) 

Comment:  One  coramenter  wrote  in 
support  of  the  provisions  in  the 
regulations  that  define  professional 
corporation  or  professional  practice. 

Discussion:  The  Secretary  appreciates 
the  support  for  the  definition  of 
professional  corporation  or  professional 
practice. 

Changes:  None. 

Related  Agency  (§  386.4) 

Comment:  One  commenter  suggested 
substituting  the  legislative  definition  of 
"community  rehabilitation  program"  in 
place  of  the  language  proposed  in 
§  386.4(b)  describing  related  agencies 
that  are  not  American  Indian 
rehabilitation  programs. 

Discusswn:  Section  7(25)  of  the  Act 
includes  m  expanded  definition  of 
"community  rehabilitation  program." 
The  Secretary  reviewed  the  definition  of 
commimity  rehabilitation  program  in 
preparing  regulations  implementing  the 
Rehabilitation  Act  Amendments  of 
1992.  There  is  not  an  exact  match 
between  the  expanded  definition  of 
community  rehabilitation  program  in 
Title  I  of  the  Act  and  the  legislative 
definition  of  related  agency  in  Title  III. 
Therefore,  "community  rehabilitation 
program"  was  not  used  in  the  definition 
of  related  agency. 

Changes:  None. 

Including  Specific  References  to 
Culturally  Diverse  Populations  in 
Appropriate  Sections  of  the  Regulations 
(§§386.1.  386.20.  386.33,  and  386.40) 

Comments:  Several  commenters  felt 
that,  although  individuals  who  are 
unserved  or  underserved  by  programs 
under  the  Act  are  specifically  referenced 
in  the  description  of  the  Rehabilitation 
Long-Term  Training  program,  policies 
and  procedures  to  include  culturally 
diverse  recruitment  and  retention  efforts 
should  be  implemented  for  all  30 
categories  of  rehabilitation  training. 
Selection  criteria  should  be  modified  to 
give  credit  for  program  development 
related  to  culturally  diverse 
populations. 

Discussion:  The  Secretary  agrees  that 
it  is  essential  that  all  requirements  in 
the  Rehabilitation  Act  of  1973,  as 
amended,  are  implemented  to  ensure 
equal  access  and  outreach  for 
traditionally  underserved  populations, 
including  minorities.  At  present,  the 
primary  method  for  directing 
rehabilitation  training  program  grantees 
to  meet  those  requirements  is  through 
the  assurances  mandated  for  each 
applicant.  The  Department  is  currently 
working  to  implement  section  21  of  the 


Act,  including  outreach  services  and 
other  related  activities,  to  enhance  the 
capacity  of  minority  institutions  to 
compete  for  grants,  contracts,  and 
cooperative  agreements.  In  the  future, 
the  Department  may  propose  specific 
priorities  or  selection  criteria  that 
address  needs  of  traditionally 
underserved  populations  across  the 
range  of  rehabilitation  discretionary 
programs. 
changes:  None. 

Minimum  10  Percent  Matching 
Requirement  (§  386.30) 

Comments:  Many  comments  were 
received  objecting  to  the  requirement 
that  the  Federal  share  of  an  award  may 
not  be  more  than  90  percent  of  the  total 
cost  of  a  project  under  this  program.  A 
number  of  commenters  pointed  out  that 
the  eight  percent  indirect  costs  currently 
allowed  by  the  Department  on  training 
awards  do  not  cover  current 
administrative  costs.  Concern  was 
expressed  that  many  universities  would 
not  provide  a  10  percent  match.  Some 
commenters  observed  that  the  present 
negotiated  system  offers  flexibility. 
Many  commenters  pointed  out  that 
post-employment  training  programs  for 
community  rehabilitation  personnel 
would  have  difficulty  with  the  10 
percent  required  match.  Some 
university  commenters  indicated  that 
their  institutions  face  substantial 
resource  problems.  Other  commenters 
asked  if  the  match  could  be  in-kind. 
One  commenter  wrote  that  the 
limitation  of  90  percent  Federal  support 
for  proposed  projects  is  fair  and 
reasonable. 

D/scuss/on;  The  Rehabilitation  Act  of 
1973,  as  amended,  requires  a  matching 
component  for  rehabilitation  training 
grants.  The  Secretary  believes  that,  if  the 
Department  states  the  minimum 
matching  amount  in  advance  of 
negotiations,  the  award  process  is  more 
understandable  and  efficient.  Most 
current  academic  grantees  under  the 
Rehabilitation  Long-Term  Training 
program  have  negotiated  awards  with  a 
match  in  excess  of  10  percent.  The 
Secretary  is  aware  that  a  number  of  non- 
academic,  post-employment  training 
grantees  under  this  program  have 
experienced  difficulty  meeting  even  a 
10  percent  matching  requirement.  This 
problem  will  be  solved,  in  part,  by 
funding  some  futiu^  awards  with  a  post- 
employment  focus  under  the 
Rehabihtation  Continuing  Education 
program  in  which  the  current  matching 
requirement  as  presented  in  recent 
closing  date  announcements  is  four 
percent.  In  all  instances,  the  applicant 
share  may  be  in-kind.  As  a  result  of  a 
recent  program  audit  that  identified 
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problems  in  the  use  of  faculty  time  for 
in-kind  matching,  the  Secretary  prefers 
that  the  applicant  share  in  the 
Rehabilitation  Long-Term  Training 
program  by  directly  funding  student 
scholarship  assistance  as  the  designated 
match. 

Changes:  The  10  percent  matching 
requirement  remains,  but  a  new 
provision  has  been  added  indicating 
that  the  Secretary  may  waive  part  of  the 
non-Federal  share  of  the  cost  of  the 
project  if  the  applicant  demonstrates 
during  the  negotiations  process  that  it 
does  not  have  sufficient  resources  to 
contribute  the  entire  match. 

Requirements  for  Directing  Grant  Funds: 
Adverse  Impact  of  the  Requirement  That 
a  Grantee  Must  Use  at  Least  75  Percent 
of  Total  Award  for  Scholarships  as 
Defmed  in  §  386.4  (§  386.31) 

Comments:  Numerous  commenters, 
primarily  from  community 
rehabilitation  programs  and  related 
personnel  training  programs,  expressed 
concern  that  the  proposed  75  peitent 
scholarship  requirement  would  limit 
access  of  community  rehabilitation 
program  personnel  to  needed 
continuing  education  programs. 

Discussion:  The  Secretary  agrees  that 
personnel  employed  in  community 
rehabihtation  programs  should  continue 
to  receive  short-term,  continuing 
rehabilitation  training.  This  will  be 
accomplished  by  offering  that  training 
under  other,  more  appropriate 
Rehabilitation  Training  program 
categories,  including  34  CFR  part  389 
(Rehabilitation  Continuing  Education 
Programs)  and  34  CFR  part  390 
(Rehabilitation  Short-Term  Training). 
The  Secretary'  believes  that  the 
avail.nbility  of  needed  post-employment 
training  for  community  rehabilitation 
personnel  will  be  provided  through 
regional  continuing  education  programs. 
However,  the  Secretary  wants  to  ensure 
that  all  currently  funded  multi-year 
long-term  training  projects  continue  for 
the  remainder  of  their  project  period. 
Changes:  A  new  provision  has  been 
added  (§  386.31(c))  stating  that  the 
requirement  for  a  grantee  to  use  at  least 
75  percent  of  the  total  award  for 
scholarships  does  not  apply  for  the 
remainder  of  the  project  period  for 
multi-year  projects  in  existence  as  of 
October  1.  1994. 

Comments:  One  commenter  expressed 
concern  that  directing  long-term 
training  programs  to  use  at  least  75 
percent  of  their  total  award  for 
scholarships  will  reduce  cross-training 
of  professionals  who  work  with 
individuals  with  disabilities. 

Discussion:  The  Secretary  believes 
that  rehabilitation  short-term. 


continuing  education,  and  in-service 
training  programs  offer  excellent 
opportunities  for  cross-training  of 
rehabilitation  professionals.  In  addition, 
the  Secretary  believes  that  existing 
professional  program  accreditation 
processes  and  individual  Ucensure  and 
certification  procedures  by  national. 
State,  and  professional  organizations  are 
attentive  to  cross-training  needs. 
Changes:  None. 

Comments:  Several  commenters 
observed  that  scholarships  are  not 
needed  in  a  prosthetic  or  orthotic 
curriculum  because  programs  attract 
more  than  enough  qualified  students. 
Moreover,  it  was  noted  that  prosthetic 
and  orthotic  programs  are  costly  to 
operate.  Students  attend  labor  intensive 
lab  classes  with  a  low  student  to 
instructor  ratio.  Although  programs  are 
making  changes  that  will  reduce 
expenses,  supply  and  equipment  costs 
are  high,  and  without  additional  Federal 
support,  it  would  be  difficult  to  operate 
them.  Many  students  now  take  loans  to 
pay  for  their  education,  are  supported 
by  employers,  or  are  self-supporting. 
Supplementation  of  these  resources 
with  direct  student  support  from  RSA 
could  be  useful,  but  the  commenters  do 
not  feel  this  should  be  the  primar\' 
method  of  support. 

Discussion:  The  Secretary 
acknowledges  that  prosthetics  and 
orthotics  (P  &  O)  rehabilitation  training 
is  highly  individuahzed  and  often 
requires  intensive  lab  supervision  and 
high  equipment  costs.  The  Secretary 
will  take  these  unique  circumstances,  to 
the  extent  that  they  are  supported  with 
evidence  in  the  proposal,  into 
consideration  in  reviewing  the 
requirement  to  direct  at  least  75  percent 
of  the  total  award  for  scholarships.  The 
Secretary  is  concerned  by  the  argument 
that  scholarships  are  not  needed  in 
P  &  O  because  the  field  attracts  more 
than  enough  students.  The  purpose  of 
the  Rehabilitation  Long-Term  Training 
program  is  to  provide  academic  training 
in  areas  of  personnel  shortages 
identified  by  the  Secretar>'.  P  &  O  has 
been  identified  as  an  area  with 
personnel  shortages,  and  providing 
students  with  scholarships  ensures  that 
the  work-or-repay  provisions  of  the 
Rehabilitation  Act  will  direct  graduates 
to  service  in  support  of  State 
rehabilitation  agencies  in  areas  of 
personnel  shortages. 
Changes:  Islone. 

Comments:  A  number  of  commenters 
requested  that  the  current  regulations  be 
maintained  to  address  specialized 
nonacadcmic  programs  in  deafness, 
blindness,  mental  illness,  independent 
living,  and  in  vocational  evaluation 
because  unique,  one-of-a-kind  projects 


currently  funded  under  long-term 
training  would  no  longer  be  eligible  for 
support  under  the  new  regulations. 

Discussion:  The  Secretary  believes 
that  the  Rehabilitation  Long-Term 
Training  program  cannot  be  expected  to 
meet  all  specialized  training  needs, 
particularly  in  nonacademic  areas.  The 
Secretary  plans  to  make  greater  use  of 
the  extensive  flexibility  provided  by 
section  302  of  the  Act  and  the  six 
specific  rehabilitation  training  programs 
to  ensure  that  specialized  training  needs 
are  addressed. 
Changes:  None. 

Comments:  Several  representatives  of 
tribal-controlled  colleges  commented 
that,  because  of  support  that  they 
receive  from  the  Bureau  of  Indian 
Affairs  for  each  Native  American 
student,  there  is  less  need  for  stipends 
and  scholarships  as  student  incentives. 
Tribal-controlled  colleges,  however, 
need  greater  levels  of  financial  support 
to  maintain  national  and  regional 
networks  through  faculty  travel,  for 
super\'ision  at  internship  sites,  for 
course  development,  and  for  materials 
development.  Commenters  were 
concerned  that  the  75  percent  limit 
would  hurt  program  growth  and  quality 
and  would  be  detrimental  to 
undergraduate  rehabilitation  programs 
in  rural  regions  where  graduates  work 
with  American  Indian  clients. 

Discussion:  The  Secretary  agrees  that 
tribal-controlled  colleges  and  other 
training  programs  for  Native  Americans 
often  conduct  rehabilitation  training 
under  unique  circumstances.  Under 
§  386.31(b).  the  Secretary  may  award 
grants  that  use  less  than  75  percent  of 
the  total  award  for  scholarships  based 
on  the  unique  nature  of  the  project.  It 
will  be  particularly  important  for 
applicants  to  document  the  unique 
circumstances  that  apply  in  thi;r 
proposals  to  assist  the  Secretary  in 
making  this  determination. 
Changes:  None. 
Comments:  Two  commenters 
observed  that,  if  a  quantitative 
requirement  regarding  the  percentage  of 
funds  directed  to  scholarships  is 
necessary,  there  should  be  a  reduction 
in  the  limit  and  a  broadening  of  the 
unique  circumstances  under  §  385.31(b) 
if  less  than  75  percent  of  the  fimds  are 
devoted  to  scholarships.  The 
Department  should  provide  examples  of 
circumstances  of  projects  funded  with 
less  than  75  percent  in  scholarships.  In 
addition,  projects  should  be  approved 
that  demonstrate  that  the  shortage  they 
intend  to  meet  is  best  met  by  funding 
training  program  resources  such  as 
facuhy  and  equipment.  Many  traditional 
degree  or  certificate  granting 
disciplines,  such  as  physical  medicine 
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will  be  presented  for  public  comment 
before  applications  are  solicited.  The 
Secretary  agrees  that,  to  the  extent 
possible  in  responding  to  personnel 
shortages,  a  wide  range  of  degree  and 
certificate  programs  offering  Federal 
rehabilitation  scholarship  assistance 
should  be  available  to  facilitate  student 
choice.  However,  no  change  in  the 
regulations  is  required. 

Changes:  None. 

Exclusion  of  Federal  Employees  From 
Receiving  Training  Scholarships 
(§  386.33(a)(2)) 

Comment:  One  ccmmenter  protested 
that  this  is  not  a  fair  regulation  because 
it  discriminates  against  a  group  of 
people — Federal  employees.  The 
example  was  a  full-time  G.S-7  Federal 
correctional  officer  enrolled  in  a 
rehabilitation  counseling  program  at  a^ 
university  with  an  RSA  grant. 

D/scussjon:The  Secretary  agrees  that 
the  limitation  on  Federal  employees 
serves  no  useful  purpose. 

Changes:  The  restrictive  language  has 
been  dropped. 

Grantee  Disbursement  and  Scholarship 
Assurance  Provisions  (§§  386.33 
Through  386.43) 

Comments:  Several  commenters 
called  for  a  less  adversarial  phrasing  of 
scholarship  conditions  lo  enhance 
recruitment  of  trainees.  Other 
suggestions  included  placing  the  burden 
on  the  scholar  (at  the  time  of  the  exit 
interview)  to  report  to  the  grantee  using 
a  packet  containing  several  change-of- 
address  forms,  change-of-employnienl 
forms,  and  »  completion  of  work 
obligation  form.  Another  commenter 
stated  the  belief  that  any  tracking  or 
reporting  activities  pursuant  to  payback 
obligations  are  the  exclusive 
responsibility  of  the  granting  agency. 

Discussion:  The  rtgulations  describe 
conditions  that  must  Ive  met  by  a  grantee 
after  award  in  subpart  D  and  conditions 
that  must  be  me*  by  a  scholar  in  subpart 
E.  No  adversariol  system  of  grantee  vs. 
scholar  or  Federal  agency  vs.  grantee  is 
implied  or  intended.  The  intent  is  to 
clearly  identify  the  responsibilities  of  all 
parties.  Tracking  and  recordkeeping, 
which  can  be  f.-cilitated  by  change-of- 
address  and  change-of-employment 
forms,  are  not  excessively  buidensonw 
for  the  numbers  of  students  supporieil 
by  the  average  grant  under  the 
Rehabilitation  Long-Term  Training 
program 

(.hnn<ies  None. 


XVork-or-Repay  Requirements  for 
Certificate  Programs  (§§386.4  end 
386.34) 

Comment:  One  commenter  asked  for 
assurances  that  the  work-or-repay 
provisions  will  be  applied  to  all 
academic  degree  pre-  or  posl- 
employment  programs  as  well  as  to  non- 
degree  awarding,  certificate  granting 
continuing  education  programs. 

Discussion:  The  Secretary  agrees  thai 
the  work-or-repay  provision  applies  Ui 
each  individual  who  receives  a 
scholarship,  whether  for  a  degree  or  a 
certificate  program.  The  term 
"certificate"  is  defined  in  §  386.4  of  the 
regulations.  Examples  of  rertificate 
programs  that  offer  scholarships  and  are 
subject  to  the  work-or-repay  provision 
include  post-baccalaureate  training  in 
allied  health  areas,  such  as  occupational 
therapy,  physical  therapy,  and 
prosthetics  ajid  orthotics.  The  Secretary 
believes  that  the  work-or-repay 
provision  does  not  apply  to  certificate 
programs  in  non-academic  or  emerging 
areas  because  no  scholarship  assistance 
is  provided  to  individuals.  Assistance  in 
the  form  of  per-diem  expenses  for  shorf- 
terrn  training  is  not  considered  to  be 
scholarship  assistance  subject  to  the 
work-or-repsy  provision.  It  would  be 
burdensome  and  inappropriate  to 
enforce  a  work-or-repay  provision  ior 
that  assistance.  The  Secretary'  believes 
that  confusion  about  the  different  types 
of  certificates  and  the  applicability  of 
repayment  will  be  resolved  by  focusiiig 
the  Rehabilitation  Long-Te.'m  Training 
program  on  academic  scholarship 
training  (degree  and  certificate)  subject 
to  the  work-or-repay  provision  and 
using  other  more  appropriate  training 
authorities  for  non-academic,  non- 
scholarshipf.  post -employment  traii>ing 

Changes:  None. 

Stricter  Standards  for  Work-or-Repav 
Provision  (§386.34) 

Comment:  One  connnenter  «:;)pgested 
that  grantees  be  required  to  arrange  fur 
all  scholars  to  attend  an  extensive  pre- 
enrolimcnt  work-or-repay  seminar  series 
at  which  participating  agendes  in  the 
city  or  State  (along  with  the  grantee) 
would  provide  clearly  detailed 
information  regarding  job  opportunitle^ 
for  and  subsequent  responsibilities  of 
scholars. 

Discussion:  The  Secretary  agrees  that 
a  job  seminar  would  be  vahiable  for 
many  scholarship  recipients  and 
potential  rehabilitation  employers.  SinJ; 
an  activity,  however,  should  be  at  the 
discretion  of  the  grantee  and  not  a 
regulatory  requirement. 

(^hi mint's:  None. 
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f  loxibility  in  Future  Applications  of 
Wurk-or-Repay  Requirements  ($  386.34) 

Comment:  One  commenter 
encouraged  flexibility  in  the  application 
of  this  requirement  to  emerging  fields 
like  independent  living. 

Discussion:  The  Secretary  agrees  that 
the  work-or-repay  provision  should 
apply  only  to  academic  training  and  that 
fields  such  as  independent  living  (IL)  do 
not  currently  provide  academic  training 
suljject  to  the  work-or-repay  provision. 
The  Secretary  plans  to  support  future 
post-employment  training  grants  in  IL 
under  training  authorities  that  are  not 
subject  to  the  work-or-repay  provision, 
h'owever.  it  appears  likely  that  research 
and  curriculum  development  advances 
will  soon  make  academic  training, 
particularly  in  community  colleges, 
possible.  Therefore,  in  anticipation  of 
tlie  need  to  provide  academic  or 
certificate  training  opportunities,  the 
Secretary  has  also  retained  IL  as  a 
Rehabilitation  Long-Term  Training 
program  field. 

Chani^ins:  None. 


U'ork-or-Repav  Tracking  S\sten)s 
(!i38b.34(g)) 

Comments:  Several  conin;enters 
expressed  concern  that  the  proposed 
regulations  inappropriately  place 
grantee  institii-ions  in  watch-dog  role^. 
In  particular,  there  was  objection  to  the 
requirement  for  documentation  that  the 
jramee  has  checked  for  addresses  of 
missing  scholars  with  alunmi 
organizations. 

Discussion:  The  Secretary  does  not 
believe  that  the  requirement  that  the 
grantee  check  with  univcrj^ity-sponsored 
alumni  organizations  if  it  is 
v^xpericncing  difficulty  in  locating  a 
scholar  is  inappropriate.  The  regulations 
do  not  constitute  a  basis  ^or  forcing 
disclosure  of  records  from  any  private 
organization.  If  a  grantee  cannot 
document,  because  of  the  inabihty  to 
locate  a  scholar  who  has  graduated,  that 
requirements  of  the  work-or-repav 
provision  have  been  met  by  an 
individual,  the  grantee  will  be 
responsible  for  reporting  to  the 
vSecretary  that  the  individual  has  n<il 
completed  the  requirement.  The 
Secretary  will  then  initinte  enforc;enient 
actions  as  outlined  in  §  386.43.  The 
intent  of  the  regulations  is  to  have  the 
grantee  exhaust  all  possibilities  to  locate 
and  contact  the  individual  before  tlie 
matter  is  referred  to  the  Secretary. 

Changes:  None. 

\Vi)rk-or-Repay  Records  (§38b.34lh)) 

Conunents:  Two  commenters 
i.'xpressed  concern  that  the  propo.sed 
regulations  inappropriately  obligate 


grantee  institutions  to  perform  time- 
consuming  and  expensive  database 
creation,  maintenance,  updating,  and 
reporting  functions  for  as  many  as  six 
years  for  which  the  grantee  receives  no 
compensation  from  the  Federal 
Government. 

Discussion:  The  Secretary  believes 
that  the  work-or-repay  provision  is  a 
partnership  between  grantees  and  the 
Federal  Government.  Grantees  are 
close.st  to  the  individuals  and  are  in  the 
best  position  to  advise,  assist,  and 
admonish  scholars  on  matters  related  to 
their  work-or-repay  requirements.  The 
Secretary-  believes  that  administrative 
costs  for  these  activities  are  minimal 
and  are  not  feasible  for  line  itemization. 
Instead,  the  Secretary  sees  these  costs  as 
subsum.ed  under  grantee  indirect  costs. 
The  regulations  have  been  written  to 
slate  clearly  that  the  responsibility  for 
recordkeeping  extends  until  the 
repayment  period  has  ended  for  all 
students  provided  scholarships. 

Changes:  None. 

lune  1.  1992.  Effective  Date  for  New 
Work-or-Repay  Provisions  (§  386.34) 

Comment:  A  commenter  expressed 
c(jncern  that  this  requirr;ment  is  being 
impos,-d  a  fiill  five  months  before  the 
19<)2  Ainendm.pnts  to  the  Rehabilitation 
Act  were  even  ai^proved.  The 
commenter  asked  how.  if  these 
proposed  regulations  are  in  response  to 
the  1992  Amendments,  can  this  date  be 
required  since  it  predates  the 
amendm.ents? 

Discussion:  The  )une  1992  effective 
date  was  set  retroactively  in  the 
Rehabilitation  Act  Amendments  of 
1992. 

Changes:  .None. 

Payback  Requirements  for  Scholars  Who 
Become  University  Educators  (§  386.34) 

Comments:  Two  commenters 
observed  that  the  proposed  regulations 
do  not  permit  graduate  and  doctoral 
level  scholarship  recipients  to  meet  the 
work-or-repay  provision  by  teaching  at 
a  university  unless  the  university  has  a 
formal  agreement  with  the  State  agencv 
identifying  the  university  as  a  "related 
agency.- 

Discussion:  The  identification  of  a 
"related  agency"  derives  from  the 
Rehabililation  Act  of  1973.  as  amended. 
Educators  whose  college  or  university 
employer  meets  the  definition  of  a 
related  agency  (§386.4)  by  providing 
services  to  individuals  with  disabilities 
under  an  agreement  with  a  designated 
State  agency  and  who  are  employed  in 
the  area  of  specialty  for  which  Federal 
support  for  their  training  was  provided 
will  have  no  problem  meeting  the 
requirement.  Examples  of  acc:eptal)!f 


arrangements  include  educators  who 
have  agreements  to  supervise  fi(:ld 
placements  of  students  in  training  at 
State  agencies  and  related  agencies,  who 
serve  as  advisors  or  consultants  to  .State 
agencies  and  related  agencies,  and  who 
provide  direct  services  through  their 
universities,  including  the  instruction  of 
individuals  with  disabilities.  The  key  t<i 
meeting  the  work-or-repay  requirement 
through  employment  in  an  educational 
institution  is  that  the  institution  have  an 
appropriate  agreement  with  the 
designated  State  agency  and  that  the 
scholar  work  in  his  or  her  specialty  area 
Changes:  None. 

Proposed  Six- Year  Repavmcnt  Period 
(§386.34) 

Comment:  One  commenter  exprcsscfl 
concern  that,  after  completing  a  two- 
year  graduate  program,  a  scholar  will 
have  only  six  years  for  repayment 
instead  of  the  current  ten-vear 
repayment  period. 

Discussion:  The  time  limits  are  sni  in 
the  Rehabilitation  Act  Amendments  of 
1992. 

Changes:  None. 

Work-or-Repay  Provisions  for  Scholars 
Receiving  Federal  Benefits  (§  386.43) 

Comment:  One  commenter  suggesti'd 
that  the  deferral  of  repayment  due  to 
disability  be  modi  Ted  to  exclude 
circum.stanc(!s  under  which  the 
individual  achieves  Social  Securilv 
Disability  Insurance  (SSDI)  earned 
income  status. 

Discussion:  The  Secretary  floes  not 
believe  that  there  is  a  need  to 
distinguish  the  repayment  status  of 
scholars  by  the  type  of  di.sabililv 
benefits  a  .scholar  may  be  receivnig. 

Changes:  None.  '  - 

Waiver  of  Notice  of  Proposed 
Rulemaking 

In  accordance  with  section 
431(b)(2)(A)  of  the  General  Education 
Provisions  Act  (20  U.S.C.  1232(b)(2)(A)) 
and  the  Administrative  Procedure  .\vA  (5 
use.  553).  it  is  the  practice  of  tlie 
Secretary  to  offer  interested  parties  the 
opportunity  to  comment  on  propose*! 
regulations.  However,  the  language 
added  in  §  386.1  (b){30)  merely 
incorporates  into  the  regulations  a 
statutory  change  made  by  the 
Technology-Related  Assistance  for 
Individuals  With  Di.sabilities  Act 
Amendments  of  1994  to  the 
Rehabilitation  Act  of  1973.  as  amt'iicU'd. 
and  does  not  implement  substantive 
policy.  Therefore,  the  Secretary  has 
determined,  pursuant  to  5  U.S.C. 
553(b)(B),  that  public  comment  on  the 
change  in  the  regulations  is  unnecessary 
and  conlrarv  to  the  public  interest. 


31066        Federal  Rej  ister  /  Vol.  59,  No.  115  /  Thursday.  June  16,  1994  /  Rules  and  Regulations 


Intergovernmental  Reviev 

This  program  is  subject  to  the 
requirements  of  Executive  Order  12372 
and  the  regulations  in  34  ZFR  Part  79. 
The  objective  of  the  Execi  live  order  is 
to  foster  an  intergovemmi  ntal 
partnership  and  strengthened  federalism 
by  relying  on  processes  di  veloped  by 
State  and  local  govemmei  its  for 
coordination  and  review  (  f  proposed 
Federal  financial  assistanie. 


In  accordance  with  the 
document  is  intended  to 
notification  of  the  Depart 
plans  and  actions  for  this 


)rder,  this 
J  rovide  early 
nent's  specific 

urogram. 


Assessment  of  Educationc  1  Impact 


In  the  notice  of  proposep 
the  Secretary  requested 
whether  the  proposed  regulations 
require  transmission  of  in 
is  being  gathered  by  or  is 
any  other  agency  or  aufh 
United  States. 


rulemaking, 
ctjmments  on 

would 
brmation  that 
vailable  from 
itv  of  the 
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Based  on  the  response  t 
regulations  and  on  its  owi 
Department  has  determi 
regulations  in  this  document 
require  transmission  of  in 
is  being  gathered  by  or  is 
any  other  agency  or  autho 
United  States. 


i  v 


)  the  proposed 
review,  the 

1  that  the 
do  not 

ormation  that 
ailable  from 

itv  of  the 


List  of  Subjects  in  34  CFR 


itation 
ordkeeping 


Grant  programs,  Rehabi 
training.  Reporting  and  rei 
requirements. 

Dated:  June  9, 1994. 
(Catalog  of  Federal  Domestic 
Number  84.129,  Rehabilitali 
Rehabilitation  Long-Term  Trs  i 
fudith  E.  Heuinann, 

Assistant  Secretary  foi  Specie  '  Education  and 
Rehabilitative  Services. 


ti 


The  Secretary  amends 
Code  of  Federal  Regulations 
part  386  to  read  as  follow: 


PART  386— REHABILITAllON 
TRAINING:  REHABILITATION  LONG- 
TERM  TRAINING 


Subpart  A — General 

Sec. 

.386.1     What  is  the  Rehabilit 
Training  program? 

386.2  Who  is  eligible  for  an 

386.3  What  regulations  appl ; 
386  4    What  definitions  appi 


Subpart  B— [Reserved] 

Subpart  C— How  Does  the : 
an  Award? 


386.20    What  selection  critpr 
Secretary  use? 


Part  386 


\ssistBnce 
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ning) 
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S<  cretary  I 


Make 
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Subpart  D— What  Conditions  Must  Be  Met 
After  an  Award? 

386.30  What  are  the  matching 
requirements? 

386.31  What  are  requirements  for  directing 
grant  funds? 

386.32  What  are  allowable  costs? 

386.33  What  are  the  requirements  for 
grantees  in  disbursing  scholarships? 

386.34  What  assurances  must  be  provided 
by  a  grantee  that  intends  to  pro\  ide 
scholarships? 

386.35  What  information  must  be  provided 
by  a  grantee  that  is  an  institution  of 
higher  education  to  assist  designated 
State  agencies? 

Subpart  E— What  Conditions  Must  Be  Met 
by  a  Scholar? 

386.40  What  are  the  requirements  for 
scholars? 

386.41  Lender  what  circumstances  does  the 
Secretary  grant  a  deferral  or  ex  epiion  to 
performance  or  repayment  under  a 
scholarship  agreement? 

386.42  What  must  a  scholar  do  to  obtain  a 
deferral  or  exception  to  perfcrm.ince  or 
repayment  under  a  scholarship 
agreement? 

386.43  What  are  the  conseqiienc  es  of  a 
scholar's  failure  to  meet  the  terms  and 
conditions  of  scholarship  agreement? 

Authortiy:  29  US  C.  71 1(c)  and  77-1.  unless 
olhenvise  noted. 

Subpart  A — General 

§  386.1    What  is  the  Rehabilitation  Long- 
Term  Training  program? 

(a)  The  Rehabilitation  Long-Term 
Training  program  provides  financial 
assistance  for — 

(1)  Projects  that  provide  basic  or 
advanced  training  leading  to  an 
academic  degree  in  one  of  those  fields 
of  study  identified  in  paragraph  (b)  of 
this  section; 

(2)  Projects  that  provide  a  specified 
series  of  courses  or  program  of  study 
leading  to  award  of  a  certificate  in  one 
of  those  fields  of  study  identified  in 
paragraph  (b)  of  this  section;  and 

(3)  Projects  that  provide  support  for 
medical  residents  enrolled  in  residency 
training  programs  in  the  specialty  of 
physical  medicine  and  rehabilitation. 

(b)  The  Rehabilitation  Long-Term 
Training  program  is  designed  to  provide 
academic  training  in  areas  of  personnel 
shortages  identified  by  the  Secretary 
and  published  in  a  notice  in  the  Federal 
Register.  These  areas  may  include — 

(1)  Vocational  rehabilitation 
counseling; 

(2)  Rehabilitation  technology; 

(3)  Rehabilitation  medicine; 

(4)  Rehabilitation  nursing; 

(5)  Rehabilitation  social  work; 

(6)  Rehabilitation  psychiatry'; 

(7)  Rehabilitation  psychologv; 

(8)  Rehabilitation  dentistrv: 

(9)  Physical  therapy: 


(10)  Occupational  therapy; 

(11)  Speech  pathology  and  audiology; 

(12)  Physical  education; 

(13)  Therapeutic  recreation; 

(14)  Community  rehabilitation 
program  personnel; 

(15)  Prosthetics  and  orthotics; 

(16)  Specialized  personnel  for 
rehabilitation  of  individuals  who  aro 
blind  or  have  vision  impairment; 

(17)  Rehabilitation  of  individuals  who 
are  deaf  or  bard  of  hearing; 

(18)  Rehabilitation  of  individuals  who 
are  mentally  ill: 

(19)  Undergraduate  education  in  the 
rehabilitation  services; 

(20)  Independent  living; 

(21)  Client  assistance; 

(22)  Administration  of  community 
rehabilitation  programs; 

(23)  Rehabilitation  administration; 

(24)  Vocational  evaluation  and  work 
adjustment; 

(25)  Services  to  individuals  with 
specific  disabilities  or  specific 
impediments  to  rehabilitation, 
including  individuals  who  are  mombt^rs 
of  populations  that  are  unserved  or 
underserved  by  programs  under  this 
Act; 

(25)  Job  development  and  job 
placement  services  to  individuals  with 
disabilities; 

(27)  Supported  employment  services, 
including  services  of  employment 
specialists  for  individuals  with 
disabilities; 

(28)  Specialized  services  for 
individuals  with  severe  disabilities; 

(29)  Recreation  for  individuals  with 
disabilities; 

(30)  The  use,  applications,  and 
benefits  of  assistive  technology  devices 
and  assistive  technology  services;  and 

(31)  Other  fields  conthbuting  to  the 
rehabilitation  of  individuals  with 
disabilities. 

(Authority:  29  l.i.S.C.  711  .ind  771a) 

§  386.2    Who  is  eligible  for  an  award? 

Those  agencies  and  organizations 
eligible  for  assistance  under  this 
program  are  described  in  34  CFR  385.2. 

(Authority:  29  U.S.C.  771a(a}) 

§  386.3    What  regulations  apply? 

The  following  regulations  apply  to  the 
Rehabihtation  Training:  Rehabilitation 
Long-Term  Training  program: 

(a)  The  regulations  in  this  part  386. 

(b)  The  regulations  in  34  CFR  part 
385. 

(Authority:  29  U.S.C.  771a) 

§  386.4    What  definitions  apply? 

The  following  definitions  apply  to 
this  program: 

(a)  Definitions  in  34  CFR  335.4. 
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(b)  Other  definitions.  The  following 
definitions  also  apply  to  this  part: 

Academic  year  means  a  full-time 
course  of  study — 

(1)  Taken  for  a  period  totaling  at  least 
nine  months;  or 

(2)  Taken  for  the  equivalent  of  at  least 
two  semesters,  two  trimesters,  or  three 
quarters. 

Certificate  means  a  recognized 
educational  credential  awarded  by  a 
grantee  under  this  part  that  attests  to  the 
completion  of  a  specified  series  of 
courses  or  program  of  study. 

Professional  corporation  or 
professional  practice  means — 

(1)  A  professional  service  corporation 
or  practice  formed  by  one  or  more 
individuals  duly  authorized  to  render 
the  same  professional  service,  for  the 
purpose  of  rendering  that  service;  and 

(2)  The  corporation  or  practice  and  its 
members  are  subject  to  the  same 
supervision  by  appropriate  State 
regulator}'  agencies  as  individual 
practitioners. 

Related  agency  means — 

(1)  An  American  Indian  rehabilitation 
program:  or 

(2)  Any  of  the  following  agencies  that 
provide  services  to  individuals  with 
disabilities  under  an  agreement  with  a 
designated  State  agency  in  the  area  of 
specialty  for  which  training  is  provided: 

(i)  A  Federal,  State,  or  local  agency. 

(ii)  A  nonprofit  organization. 

(iii)  A  professional  corporation  or 
professional  practice  group. 

Scholar  means  an  individual  who  is 
enrolled  in  a  certificate  or  degree 
granting  course  of  study  in  one  of  the 
areas  listed  in  §  386.1(b)  and  who 
receives  scholarship  assistance  under 
this  part. 

Sc-holarship  means  an  award  of 
financial  assistance  to  a  scholar  for 
training  and  includes  all  disbursements 
or  credits  for  student  stipends,  tuition 
and  fees,  and  student  travel  in 
conjunction  with  training  assignments. 

State  rehabilitation  agency  means  the 
designated  State  agency. 

(Authority;  29  U.S.C.  711(c)) 

Subpart  B — [Reserved] 

Subpart  C — How  Does  the  Secretary 
Make  an  Award? 

§  386.20    What  selection  criteria  does  the 
Secretary  use? 

The  Secretary  uses  the  following 
criteria  to  evaluate  an  application: 

(a)  Plan  of  operation.  (30  points)  The 
Secretary'  evaluates  each  application  on 
the  basis  of  the  criterion  in  §  385.32(a). 

(b)  Quality  of  key  personnel.  (10 
points)  The  Secretary  evaluates  each 
application  on  the  basis  of  the  criterion 
in  §385.32(1)). 


(c)  Budget  and  cost  effectiveness.  (10 
points)  The  Secretary  evaluates  each 
application  on  the  basis  of  the  criterion 
in  §  385.32(c). 

(d)  Evaluation  plan.  (5  points)  The 
Secretary'  evaluates  each  application  on 
the  basis  of  the  criterion  in  §  385.32(d). 

(e)  Adequacy  of  resources.  (5  points) 
The  Secretary  evaluates  each 
apphcation  on  the  basis  of  criterion  in 
§  385.32(e). 

(f)(1)  Evidence  of  need.  (10  points) 
The  Secretary  reviews  each  application 
for  information  that  shows  that  the  need 
for  the  training  project  has  been 
adequately  justified. 

(2)  The  Secretary  looks  for 
information  that  shows  that  the  need  for 
the  training  project  has  been  established 
in  terms  of  rehabilitation  supply  and 
demand  for  qualified  rehabilitation 
personnel  and  includes  an  assessment 
of  how  the  project  will  respond  to 
personnel  needs  established  in  local. 
State,  or  national  studies. 

(g)(1)  Relevance  to  State-Federal 
rehabilitation  service  program.  (10 
points)  The  Secretary  reviews  each 
application  for  information  that  shows 
that  the  proposed  project  appropriately 
relates  to  the  mission  of  the  State- 
Federal  rehabihtation  service  program. 

(2)  The  Secretary  looks  for 
information  that  shows  that  the  project 
can  be  expected  either  to  increase  the 
supply  of  trained  personnel  available  to 
State  and  other  public  or  nonprofit 
agencies  involved  in  the  rehabilitation 
of  individuals  with  physical  or  mental 
disabilities  through  degree  or  certificate 
granting  programs,  or  to  improve  the 
skills  and  quality  of  professional 
personnel  in  the  rehabilitation  field  in 
which  the  training  is  to  be  provided 
through  the  granting  of  a  degree  or 
certificate. 

(h)(1)  Nature  and  scope  of 
curriculum.  (20  points)  The  Secretary 
reviews  each  application  for 
information  that  demonstrates  the 
adequacy  of  the  proposed  curriculum. 

(2)  The  Secretary  looks  for 
informalioa  that  shows — 

(i)  The  scope  and  nature  of  the 
coursework  reflect  content  that  can  he 
expected  to  enable  the  achievement  of 
the  established  project  objectives; 

(ii)  The  curriculum  and  teaching 
methods  provide  for  an  integration  of 
theon*'  and  practice  relevant  to  the 
educational  objectives  of  the  program; 

(iii)  There  is  evidence  of 
educationally  focused  practical  and 
other  field  experiences  in  settings  that 
ensure  student  involvement  in  the 
provision  of  vocational  rehabilitation, 
supported  employment,  or  independent 
living  rehabilitation  services  to 


individuals  with  disabilities,  especial]  / 
individuals  with  severe  disabilities; 

(iv)  The  coursework  includes  student 
exposure  to  vocational  rehabilitation, 
supported  employment,  or  indcpender^t 
living  rehabilitation  processes, 
concepts,  programs,  and  services;  and 

(v)  If  applicable,  there  is  evidence  of 
current  professional  accreditation  by  ti:a 
designated  accrediting  agency  in  the 
professional  field  in  which  grant 
support  is  being  requested. 

(Approved  by  the  Office  of  Management  an<) 
Budget  under  control  number  1820-0018.) 
(Authority:  29  U.S.C.  7n(c)  and  771a) 

Subpart  D— What  Conditions  Must  Be 
Met  After  an  Award? 

§  386.30    What  are  the  matching 
require.Tients? 

The  Federal  share  may  not  be  more 
than  90  percent  of  the  total  cost  of  a 
project  under  this  program.  The 
Secretary  may  waive  part  of  the  non- 
Federal  share  of  the  cost  of  the  project 
after  negotiations  if  the  applicant 
demonstrates  that  it  does  not  have 
sufficient  resources  to  contribute  the 
entire  match. 

(Authority:  29  U.S.C.  711(c)) 

§  386.31     What  are  the  requirements  for 
directing  grant  funds? 

(a)  A  grantee  must  use  at  least  75 
percent  of  the  total  award  for 
scholarships  as  defined  in  §  386.4. 

(b)  The  Secretary  may  award  grants 
that  use  less  than  75  percent  of  the  total 
award  for  scholarships  based  upon  the 
unique  nature  of  the  project,  such  as  the 
establishment  of  a  new  training  program 
or  long-term  training  in  an  emerging 
field  that  does  not  award  degrees  or 
certificates. 

(c)  For  multi-year  project.*  in 
existence  on  October  1,  1994,  the 
requirements  of  paragraph  (a)  of  this 
section  do  not  apply  for  the  remainder 
of  the  project  period. 

(Authority:  29  U.S.C.  711(c)  and  77In) 

§  386.32    What  are  allowable  costs? 

In  addition  to  those  allowal)ie  costs 
established  in  the  Education 
Department  General  Administrative 
Regulations  in  34  CFR  75.530  through 
75.562,  the  following  items  are 
allowable  under  long-term  training 
projects: 

(a)  Student  stipends. 

(b)  Tuition  and  fees. 

(c)  Student  travel  in  conjunction  with 
training  assignments. 

(Authority:  29  U.S.C.  711(c)  and  771a) 


310C3        Federai  R  igister  /  Vol.  59.  No.  115  /  Thursday,  June  16,  1994  /  Rules  and  Regulations 


scl^lsrships? 

of  scholar.ship 
al,  a  grantee — 
entation  that 


liational;  or 
#nt  of  the 
Islands, 
ia, 

Northern  Mariana 

documentation 
jy  the  U.S. 
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§386.33    Whatarethe 
grantees  in  disbursing 

(a)  Before  disbursement 
assistancf  't  an  individ 

(l](i]  Shail  obtain  dociim 
the  individual  is — 

(A)  A  U.S.  citizen  or 

(B)  A  permanent  resi 
Republic  of  the  Marsha 
Federated  States  of  Micrhnos 
Republic  of  Palau,  or  thf 
Commonwealth  of  the 
Islands;  or 

(ii)  Shall  confirm  from 
issued  to  the  individual 
Immigration  and 
that  he  or  she — 

(A)  Is  a  lawful 
the  United  States;  or 

(3)  Is  in  the  United  St 
than  a  temporary  purpos  3 
intention  of  becoming  a 
permanent  resident;  and 

(2)  Shall  confirm  that 
has  expressed  interest  in 
clinical  practice,  admini 
supervisi.    .  teaching,  or 
vocational  rehabilitation 
employment,  or  indepentient 
rehabilitation  of  individijals 
disabilities,  especially  i 
severe  disabilities 

(3)  Shall  have  document 
individual  expects  to  ma  nfa 
emplojTnent  in  a  designs  ted 
rehabilitation  agency  or 
rehabilitation,  professi 
professional  practice 
agericy  providing  service ; 
with  disabihties  or 
severe  disabilities  under 
with  a  designated  State 

(4)  Shall  reduce  the 
the  amount  in  which  the 
awards  would  be  in 
of  attendance,  if  a  schola 
added  to  the  amount  the 
receive  for  the  same  aca 
under  TitI-  ^V  of  the  Higl 
Act,  would  otherwise 
scholar's  cost  of  attendante 

(5)  Shall  limit  scholars 
If)  the  individual's  cost 
the  institution  for  no  m 
academic  years  except 
may  provide  an  extension 
with  the  institution's 
under  section  504  of  the 
grantee  determines  that 
has  a  disability  that  serioi^sly 
completion  of  the  course 

(6)  Shall  obtain  a  Certi 
Eligibility  for  Federal 
each  scholar  as  prescribcc 
75.60,  75.61,  and  75.62. 


rec  uirements  for 
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(Approved  by  the  OfTice  of  ^ 
Budget  under  control  numbe 
(Authority:  29  U.S.C.  711(c) 
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§  386.34    What  assurances  must  be 
provided  by  a  grantee  that  intends  to 
provide  scholarships? 

A  grantee  under  this  part  that  intends 
to  grant  scholarships  for  any  academic 
year  beginning  after  June  1. 1992,  shall 
provide  the  following  assurances  before 
an  award  is  made: 

(a)  Requirement  for  agreement.  No 
individual  will  be  provided  a 
scholarship  without  entering  into  a 
written  agreement  containing  the  terms 
and  conditions  required  by  this  section. 
An  individual  will  sign  and  date  the 
agreement  prior  to  the  initial 
disbursement  of  scholarship  funds  to 
the  individual  for  payment  of  the 
individual's  expenses,  such  as  tuition. 

(b)  Disclosure  to  applicants.  The 
terms  and  conditions  of  the  agreement 
that  the  grantee  enters  into  with  a 
scholar  will  be  fully  disclosed  in  the 
application  for  scholarship. 

(c)  Form  and  terms  of  agreement. 
Each  scholarship  agreement  with  a 
grantee  will  be  in  the  form  and  contain 
the  terms  that  the  Secretary  requires, 
including  at  a  minimum  the  following 
provisions: 

(1)  The  sr.hol.ar  will — 

(i)  Maintain  employment — 

(A)  In  a  nonprofit  rehabilitation 
agency  or  related  agency  or  in  a  State 
rehabilitation  agency  or  related  agency, 
including  a  professional  corporation  or 
professional  practice  group  through 
which  the  indiv^idual  has  a  service 
arrangement  with  the  designated  State 
agency; 

(B)  On  a  full-  or  part-time  basis;  and 

(C)  For  a  period  of  not  less  than  the 
full-time  equivalent  of  two  years  for 
each  year  for  which  assistance  under 
this  section  was  received,  witiiin  a 
period,  beginning  after  the  recipient 
completes  the  training  for  which  the 
scholarship  was  awarded,  of  not  more 
than  the  sum  of  the  number  of  years 
required  in  this  paragraph  and  two 
additional  years;  and 

(ii)  Repay  all  or  part  of  any 
scholarship  received,  plus  interest,  if 
the  individual  does  not  fulfill  the 
requirements  of  paragraph  (c)(l(i)  of  this 
section,  except  as  the  Secretary  by 
regulations  may  provide  for  repaj-ment 
exceptions  and  deferrals. 

(2)  The  employment  obligation  in 
paragraph  (c)(1)  of  this  section  as 
applied  to  a  part-time  scholar  will  be 
based  on  the  accumulated  academic 
years  of  training  for  which  the 
scholarship  is  received. 

(3)  Until  the  scholar  has  sati.sfied  the 
employment  obligation  described  in 
paragraph  (c)(1)  of  this  section,  the 
scholar  will  inform  the  grantee  of  any 
change  of  name,  address,  or 
employment  status  and  will  document 


employment  satisfying  the  terms  of  the 
agreement. 

(4)  Subject  to  the  provisions  in 
S  386.41  regarding  a  deferral  or 
exception,  when  the  scholar  enters 
repayment  status  under  §  386.43(e),  the 
amount  of  the  scholarship  that  has  not 
been  retired  through  eligible 
employnnent  will  constitute  a  debt  owod 
to  the  United  States  that— 

(i)  Will  be  repaid  by  the  scholar, 
including  interest  and  costs  of 
collection  as  provided  in  §  386.43;  and 

(ii)  May  be  collected  by  the  Secretary 
in  accordance  with  34  CFR  Part  30,  in 
the  case  of  the  scholar's  failure  to  meet 
the  obligation  of  §  386.43. 

(d)  Executed  agreement.  The  grantee 
will  provide  an  original  executed 
agreement  upon  request  to  the 
Secretary. 

(e)  Standards  for  satisfactory  progress. 
The  grantee  will  establish,  publish,  and 
apply  reasonable  standards  for 
measuring  whether  a  scholar  is 
maintaining  satisfactory  progress  in  the 
scholar's  course  of  study.  The  Serjetary 
considers  an  institution's  standards  to 
be  reasonable  if  the  standards — 

(1)  Conform  with  the  standards  of 
satisfactory  progress  of  the  nationally 
recognized  accrediting  agency  that 
accredits  the  institution's  program  of 
study,  if  the  institution's  program  of 
study  is  accredited  by  such  an  agency, 
and  if  the  agency  has  those  standards; 

(2)  For  a  scholar  enrolled  in  an 
eligible  program  who  is  to  receive 
assistance  under  the  Rehabilitation  Act, 
are  the  same  as  or  stricter  than  the 
institution's  standards  for  a  student 
enrolled  in  the  same  academic  program 
who  is  not  receiving  assistance  under 
the  Rehabilitation  Act;  and 

(3)  Include  the  following  elements: 
(i)  Grades,  work  projects  completed, 

or  comparable  factors  that  are 
measurable  against  a  norm. 

(ii)  A  maximum  timeframe  in  which 
the  scholar  shall  complete  the  scholar's 
educational  objective,  degree,  or 
certificate. 

(iii)  Consistent  application  of 
standards  to  all  scholars  within 
categories  of  students;  e.g.,  full-time, 
part-time,  undergraduates,  graduate 
students,  and  students  attending 
programs  established  by  the  institution. 

(iv)  Specific  policies  defining  the 
effect  of  course  incompletes, 
withdraxvals,  repetitions,  and  noncredit 
remedial  courses  on  satisfactory 
progress. 

(v)  Specific  procedures  for  appeal  of 
a  determination  that  a  scholar  is  not 
making  satisfactory  progress  and  for 
reinstatement  of  aid. 

(f)  Exit  certification.  The  grantee  has 
established  policies  and  procedures  for 
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receiving  written  certification  from 
scholars  at  the  time  of  exit  from  the 
program  acknowledging  the  following: 

(1)  The  name  of  the  institution  and 
the  number  of  the  Federal  grant  that 
provided  the  scholarship. 

(2)  The  scholar's  field  of  studv. 

(3)  The  number  of  years  the  scholar 
needs  to  work  to  satisfy  the  work 
renuirements  in  §  386.34fc){l)(i)iC). 

(4)  The  total  amount  of  .scholarship 
assistance  received  sul)ject  tu  the  work- 
or-repay  provision  in  ??38B.34(c)(l)(ii). 

(5)  The  time  period  during  which  the 
.scholar  must  satisfy  the  work 
reouirfmeiits  in  §3a6.34(c)(l)(i)(C). 

(6)  All  other  obligations  of  the  scholar 
in  «}  386.34. 

(g)  Trarkinfi  .sy.sfpm.  Tht>  g.-antee  has 
established  poii<  ies  and  pmcfihires  to 
doterniino  compliancn  of  the  .scholar 
with  the  terms  of  the  agreem'-nt.  In 
order  to  determine  whetn-jr  .i  sc  holar 
has  mot  the  work-or-n>pav  provision  in 
S  ■J86.34(c)(lKi).  the  tracking  system 
must  include  for  each  omplovment 
position  maintained  bv  tht-  si;nolar— 

(1)  Documentation  (if  llie  oniployer's 
name,  a.idre.ss.  dates  of  tin;  .scholar's 
empioymeiit.  and  the  position  the 
scholar  maintained; 

(2)  Documentation  of  how  the 
emplovnicnt  meets  the  requiruments  in 
^386.34(c)tl)(i);and 

(Vi  Docuiuuntntion  that  ihe  grantee,  if 
experiencing  difficulty  in  locating  a 
scholar,  has  checked  with  existing 
tracking  .svstems  operated  by  alumni 
organizations. 

[h]  Heports.  The  grantee  shall  make 
reports  to  the  Secretary  that  are 
necessary  to  carry  out  the  Secretary's 
functions  under  this-  part. 

(i)  Rfcords.  The  grantt:c  shall 
maintain  the  inforiuatiuii  obtained  in 
paragraphs  (g)  and  (h)  ol  this  section  for 
a  p'^riod  of  time  eqinil  to  tho  time 
rr-quired  u,  tuitii!  the  obligation  under 
^3H6.34(c)(l)(i)(C:). 

f Approved  by  tlw  Oificc  ot  Md.'.dUfnifiU  .iiul 
Hwcl^et  undorauilro!  r.tunlxjr  l.HjfMlOlrt.) 
(.\uthi)rity:  2!J  I'  SC.  7n(i  )  ,iiid  771a(b)) 

§  386.35    What  information  must  be 
provided  by  a  grantee  that  is  an  institution 
of  higtier  education  to  assist  designated 
State  agencies? 

A  grantee  that  is  dn  institution  of 
higher  efiu(. ation  provirlcil  assistance 
under  tiiis  part  shall  c:()operate  w  ith  the 
following  requests  for  information  from 
a  designated  State  agencv: 

(a)  Information  required  bv  section 
101(a)(7)  of  the  Act  which  m'av  include, 
but  is  not  limited  to — 

(1)  The  number  of  students  enrolled 
by  the  grantee  in  rt-habilitation  training 
programs;  and 

[2]  The  number  of  rehabilitation 
professi(mals  trained  by  the  grantee  who 
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graduated  with  certification  or 
licensure,  or  with  credentials  to  qualify 
for  certification  or  licensure,  during  the 
past  year. 

(b)  Information  on  the  availability  of 
rehabilitation  courses  leading  to 
certification  or  licensure,  or  the 
credentials  to  qualify  for  certification  or 
licensure,  to  assist  State  agencies  in  the 
planning  of  a  program  of  staff 
development  for  all  classes  of  positions 
that  are  involved  in  the  administration 
and  operation  of  the  State  agency's 
vocational  rehabilitation  program. 

! Approved  l)y  the  Office  of  Managemont  and 
Budget  under  control  nuaiber  18i;0-0018.) 
(Authority:  29  U.S.C.  7ll(t:)  and  77l,i) 

Subpart  E— What  Conditions  Must  Be 
Met  by  a  Scholar? 

§  386.40    What  are  the  requirements  for 
scholars? 

.^  scholar — 

(a)  Shall  receive  the  training  at  the 
educational  institution  or  agency 
d'^signated  in  the  scholarship;  and 

ib)  Shall  not  accept  payment  of 
educational  allowances  from  any  other 
[■'•.•dpral,  State,  or  local  public  or  private 
nonprofit  agency  if  that  allowance 
cnnfiirts  with  the  individual's 
obligation  under  §  386  3:Ual(4)  or 
4;  ■^86.;^i{c)(l). 

(c;)  Sludl  enter  into  a  written 
agreomoiit  with  the  grantee,  before 
starting  training,  that  meets  the  terms 
and  conditions  required  in  §  386.34; 

(d)  Shall  be  rnroUrd  in  a  course  of 
study  leading  to  a  certificate  or  degree 
in  one  of  the  fields  designated  in 
^cHfi.  1(b);  and 

(e)  .Shall  maintain  satisfactory 
progress  toward  the  certificate  or  degree 
as  determined  bv.the  grantee. 

(Aiuhonty:  29  U.S.C.  711(c)  and  771a(b)) 

§366.41     Unr!f:f  what  circumstances  does 
ttie  Secretary  grant  a  deferral  or  exception 
to  performance  or  repayment  under  a 
scholarship  agreement? 

A  deferral  or  repayment  exception  to 
the  requirements  of'§386.34((  )(1)  may 
be  griinted.  in  whole  or  p,irt,  by  the 
Secretary  as  follows: 

(a)  Repayment  is  not  required  if  the 
scholar — 

(1)  is  unable  to  i;ontinvie  the  course  of 
study  or  perform  the  work  obligation 
because  of  a  disability  that  is  expected 
to  continue  indefinitely  or  result  in 
death;  or 

(2)Hasdic.i. 

(b)  Repayment  ul  a  scholarship  may 
be  deferred  during  the  time  the  scholar 
is — 

(1)  t'ngaging  in  a  full-time  course  of 
studv  at  an  institution  of  higher 
education; 


(2)  Serving,  not  in  excess  of  three 
years,  on  active  duty  as  a  member  of  the 
armed  services  of  the  United  States; 

(3)  Serving  as  a  volunteer  under  the 
Peace  Corps  Act; 

(4)  Serving  as  a  full-time  volunteer 
under  Title  I  of  the  Domestic  Volunteer 
Service  Act  of  1973; 

(5)  Temporarily  tcjtally  disabled,  for  a 
period  not  to  e.xceed  three  years;  or 

(6)  Unable  to  secure  employment  as 
required  by  the  agreement  by' reason  of 
the  care  provid»>d  to  a  disabled  spouse 
for  a  period  not  to  exceed  12  months. 
(Authority:  29  U.S.C.  77l(t)  and  771a(h)) 

§  386.42    What  must  a  scholar  do  to  obtain 
a  deferral  or  exception  to  performance  or 
repayment  under  a  scholarship  agreement? 

To  obtain  a  deferral  or  exception  to 
performance  or  repayment  under  a 
scholarship  agreement,  a  scholar  shall 
provide  the  following: 

(a)  ll'r/.'fe;?  application.  A  written 
application  must  bn  made  to  the 
Secretary  to  request  a  deferral  or  an 
exception  to  performance  or  ri>payment 
of  a  scholarship. 

(b)  Documcnlatinn.  (1) 
Documentation  must  be  provided  to 
substantiate  the  grounds  for  a  deferral  or 
exception. 

(2)  Docu.mentatinn  necessary  to 
substantiate  an  exception  under 
§386  41(a)(1)  or  a  deferral  under 
§386.4 1(b)(3)  must  include  a  sworn 
affidavit  from  a  qualified  physician  or 
other  evidence  of  disabilitv  satisfactory' 
to  the  Secretary. 

(3)  D(u:umentation  to  substantiate  an 
exception  under  «?  386.41(a)(2)  must 
include  a  death  certificate  or  other 
evidence  conclusive  under  State  law. 

(Approved  liy  '.heOffiii;  ofMan-it'ement  and 
Budget  urido.'tontrcji  number  1820-0018.) 
(Authoritv:  2'.)  use.  7n(c)  and  771a) 

§  386.43    What  are  the  consequence  s  of  a 
scholars  failure  to  meet  the  Xn'-.'..  -.id 
conditions  of  a  scholarship  agrefcment? 

In  the  i\en!  of  a  failu.-e  to  meet  the 
terms  cW.d  (;ondi;i.<ns  of  a  scholarship 
agreement  or  to  obtain  a  dfferr.il  or  an 
exception  as  provided  in  ?}3')6.41.  the 
scholar  shall  n-pay  all  or  part  of  the 
scholarship  as  follows: 

(a)  Anivunt.  The  amount  of  the 
scholarship  to  be  reprud  is  proportional 
to  the  emplovment  obligation  not 


com  p  let* 

(b)  InttTfst  rate.  The  Secret  afy  charges 
the  scholar  interest  on  tht^  unpa'd 
balance  owed  in  accordance  with  31 
U.S.C.  3717. 

(c)  Interest  accrual.  (1)  Interest  on  the 
unpaid  balance  accrues  from  the  date 
the  scholar  is  determined  to  have 
entered  repayment  status  unfl^r 
paragraph  (ej  of  this  section. 
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(2)  Any  accrued  inte 
at  the  time  the  scholar's 
schedule  is  established. 

(3)  No  interest  is  charged 
period  of  time  during  w 
has  be(Mi  deferred  under 

(d)  Collection  costs.  U 
authorit}  of  31  U.S.C.  37 
Secretary  may  impose  re|sona 
collection  costs. 

(e)  RepapiierA  status. 
repayment  status  on  the 


is  capitalized 
epayment 


for  the 
ich  repavment 
» 386.41' 
er  the 
7.  the 
ble 


id 


scholar  enters 
r.«:!  dav  of  the 


first  calendar  month  after  the  earliest  of 
the  following  dates,  as  applicable: 

[1 )  The  date  the  scholar  informs  the 
Secretary  he  or  she  does  not  plan  to 
fulfill  the  employment  obligation  imder 
the  agreement. 

(2)  Any  date  when  the  scholar's 
failure  to  begin  or  maintain  employmeut 
makes  it  impossible  for  that  individual 
to  complete  the  employment  obligation 
within  the  number  of  years  required  in 
t}38B.34((:)(1). 


(f)  Amounts  and  fn-quencv  of 
payment.  The  scholar  shall  make 
payments  to  the  Secretary  that  cover 
principal,  interest,  and  collection  costs 
according  to  a  scliedule  established  by 
the  Secretary'. 

(Authority:  29  USC.  7n(c)  and  771a(b)) 

IFR  Doc.  94-14594  Filed  6-l.>-94;  8:45  an;] 
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Development 

Office  of  the  Assistant  Secretary  for  Fair 
i-lousing  and  Equal  Opportunity 


Notice  of  Funding  Availability  for  the 
Affirmative  Fair  Housing  Marketing 
Reinvention  Lab  Project;  Competitive 
Solicitation 
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DEPARTMENT  OF  HOUl  IING  AND 
URBAN  DEVELOPMENT 

Office  Of  the  Assistant  2  Secretary  for 
Fair  Housing  and  Equal  Opportunity 

fDochet  No  N-94-3765  ;  Ff  -3650-N-01] 


Fair  Housing 
Liab  Project; 


NOFA  for  the  Affirmative 
Marketing  Reinvention 
Competitive  Solicitation 

agency:  Office  of  the  As-is'anl 

Secretary  for  Fair  Huusiii :  and  Equal 

Opportvmity,  HUD. 

ACTION:  Notice  of  fundindav<j))abil)iv 

(NOFA). 


S'^ 


Ur 


(n 


summary:  This  NOFA  an 
rtvailability  of  up  to  SlO 
1993  Fair  Housing  Initial 
funding  for  a  sperial  pro; 
carried  out  in  the  Chiragc 
nietropohtan  area.  The  p 
project,  which  is  part  of  1 
effort  to  a-invent  the  way 
Di?partment  carries  out  it 
mission,  are  (1)  (o  test  thi 
of  a  metropolitan  areawit 
fair  housing  marketing  pi 
associated  activities  to  be 
by  a  central  clearinghou 
terms  of  generating  incre, 
choice  and  opportunity 
assisted  and  insur^ci  hou 
(2)  to  determine  the  j)otei 
administrative  costs  for  b 
providers  and  the  Depart 
clearinghouse  concept  w 
implemented  permanentl 
determine  w-hethiT  eligib 
for  federally-assisted  and, 
private  rental  or  sales  hoi. 
better  served  by  the  cicari 
terms  of  the  support  servi 
during  the  mortgage  loan 
rental  application  proces< 
In  the  body  of  this  duci 
information  concerning  tl 
the  NOFA,  eligibility.  avH 
amounts,  selection  criteri 
apply  for  funding,  and  ht 
will  he  made. 
DATES:  An  application  for 
this  Notice  will  be  availal: 
publication  of  the  Notii  e. 
application  due  date  and 
specified  in  the  applic.it  ii 
event,  however,  will  the  n 
due  liefore  August  15,  IM! 

ADDRESSES:  To  obtain  a  r- 
application  kit.  please  \v 
Housing  Information  Clea 
Post  Office  Box  6091  Rot 
20850orcall  the  toll  free 
800-:343-:M42. 
FOR  FURTHER  INFORMATION 
Laurence  D.  Pearl.  Direc  li 
Program  Standards  and  C 
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PONTACT: 
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1202)  708-0288,  or  William  Dudley 
Gregorie,  Director,  Program  Standardi- 
Division,  Office  of  Fair  Hous"    -,  and 
Iiqual  Opportunity,  room  5226,  451 
Seventh  Street  SVV..  room  5224. 
Washington.  DC  20410.  (202)  708-2287. 
A  telecommunications  device  (TDD)  for 
hearing-  and  speech-impaired  persons  is 
available  at  (202)  708-2287.  (These  are 
not  toll-free  numbers  ) 

SUPPLEMENTARY  INFORMATION: 

Paperwork  Reduction  Act  Statement 

Application  requirements  associated 
with  this  program  have  bef  n  approved 
by  the  Office  of  Management  and 
Builget,  under  section  3504(h)  of  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3504(h)),  and  assigned  OMB 
control  number  2529-00.13. 

I.  Purpose  and  Subsfanlive  Description 

In)  Authority 

(1)  The  Fair  Housing  Act 

Title  VIII  of  the  Civil  Rights  Act  of 
) 968,  as  amended,  42  U.S.C.  360 1-1 9 
(Fair  Housing  Act),  charges  the 
Secretary  of  Housing  and  Urban 
Development  with  responsibility  Jo 
accept  and  investigate  complaints 
alleging  discrimination  based  on  rare, 
color,  religion,  sex,  ha'idicap,  familial 
.status  or  national  origin  in  the  .sale, 
rental,  advertising  or  financing  of 
housing.  The  Fair  Housing  Act  also 
directs  the  Secretary  to  cooperate  with 
.State  and  local  agencies  administering 
fair  housing  laws,  and  to  cooperate  with 
and  render  technical  as.sistance  to  State, 
local  and  other  public  or  private  entities 
canning  out  programs  to  prevent  and 
eliuiinate  discriminatory  housing 
practices.  1  he  Act  also  dire<Js  the 
Secretary  to  admini.ster  the 
Department  s  housing  and  urban 
development  programs  in  a  manner 
affirmatively  to  further  the  objectives  of 
the  Act. 

In  addition  to  the  Affirmative  Fair 
Housing  Marketing  requirements 
described  below,  the  Department  has 
since  1971  attempted  to  translate  the 
affirmatively  furthering  mandate 
ihrough  policy  mechanisms  such  ss  the 
■Site  and  Neighborhood  Standards. 
Tenant  Selection  and  Assignment  and 
Equal  Housing  Opportunity  Plans,  and 
other  program  and  project-specific 
strajegies.  In  recent  months  the 
Dfpart:nent  has  recognized  thai  these 
project  and  program-specific 
mechanisms  do  not  fully  address  the 
broad-based  fair  housing  problems 
which  actually  exist.  The  Department 
has  also  identified  the  problem  of 
concentration  of  persons  by  lace  and 
im  ome  as  a  major  barrier  ti>  th» 


achievement  of  Uie  objectives  of  fair 
housing  in  the  United  States.  The 
Department  is  in  the  process  of 
formulating  appropriate  responses  thai 
will  be  tested  in  the  near  future  through 
special  demonstration  projects  similar 
to  this  lab,  including  the  feasibility  of 
implementing  a  metropolitan  areawide 
affirmative  fair  housing  marketing  plan 
through  a  clearinghouse  mechanism. 

(2)  The  FHIP  Program 

.Section  561  of  the  Housing  and 
Community  Development  Act  of  1987 
42  U.S.C.  3616  note,  established  as  a 
demon.slration  program  the  Fair 
Housing  Initiatives  Program  (FHIP)  to 
strengthen  the  Department  s 
enforcement  of  the  Fair  Housing  Act 
aiid  to  further  fair  housing.  This 
program  assis's  projects  and  activities 
designed  to  enforce  and  enhance 
compliance  with  the  Fair  Housing  Act 
and  substantially  equivalent  State  and 
local  fair  housing  laws.  Implementinc 
regulations  are  found  at  24  CFR  part 
125. 

Three  general  <  ategories  of  activities 
were  established  at  24  CFR  part  125  for 
FHIP  funding  under  section  561  of  the 
Housing  and  Community  Development 
Act  of  1987:  The  Administrative 
"Enforcement  Initiative,  the  Education 
and  Outreach  Initiative,  .md  the  Private 
Enforcement  Initiative.  Section  905  ol 
the  Housing  and  Community 
Development  Act  of  1992  (HCDA  1992) 
(Pub.  L.  102-550,  approved  October  28. 
1992),  amended  section  561  by  adding 
specific  eligible  applicants  and 
activities  to  the  Education  and  Outreach 
and  Private  Enforcement  Initiatives,  as 
well  as  an  entirely  new  Fair  Housing 
Organization  Initiative.  .Section  905  shu 
gave  the  program  permanent  status. 

The  regulations  at  24  CFR  part  125. 
subpart  C,  describe  the  purpose  ajid 
eligible  activities  under  the  Education 
nnd  Ouireach  Initiative,  the  segment  of 
the  FHIP  program  under  which  the 
activity  proposed  in  this  NOFA  is  to  be 
fimderi.  S'H;tion  125.303(b)  describes 
eligible  outreach  projects  that  may  be 
funded  under  this  initiative,  includi.'.'p 
but  not  limited  to  the  following: 

"(1)  Developing  niitional,  regional  mid 
local  media  campaigns; 

(2)  Bringing  housing  industry  and 

( ivic  or  fair  housing  groups  together  to 
identify  illegal  real  estate  practices  ar,d 
to  determine  how  to  correct  them, 

(3)  Designing  specialized  outreach 
projects  to  mfonn  all  persons  ol  the 
avoiiability  cf  housing  opportunities; 

(4)  Developing  .md  implementing  n 
respon.«-e  to  new  or  more  sophislicatid 
housinj'.  practices  that  may  result  in 
disfrimM.iloiy  hnii--'r,g  practices;  an.: 


(5)  Developing  mechanisms  for  the 
identification  of  and  quick  response  to 
housing  discrimination  cases  that 
involve  physical  harm." 

The  activities  set  forth  in  this  NOFA 
are  eligible  activities  under  the 
Education  and  Outreach  Initiative  of  the 
FHIP  program,  since  they  relate  to 
various  eligible  activities  of  this 
initiative.  Other  sections  of  this  NOFA 
will  specifically  illustrate  how  this 
relationship  is  ifacilitated. 

(3)  Affirmative  Fair  Housing  Marketing 
Requirements 

The  Fair  Housing  Act  states  that  it  is 
the  pohcy  of  the  United  States  to 
provide,  within  constitutional 
Umitations.  for  fair  housing  throu<^,hout 
the  United  States.  The  Act  also  states  at 
Section  808(e)(5)  that  the  Depiirtraent  of 
Housing  and  Urban  Deveiopmect  shall 
administer  its  programs  in  a  manner 
affirmatively  to  furtJier  the  objectives  o^ 
the  Fair  Housing  Act.  Affirmative  Fair 
Housing  Marketing  has,  since  1972. 
been  one  of  the  means  by  which  the 
Depai-tment  has  carried  out  Section 
fi08(e){5)  of  the  Art  through  the 
programs  it  has  administered.  The 
purpose  of  Affirmative  Fair  Housing 
Marketing  as  stated  in  the  regulations  at 
24  CFR  2m).600.  is  to  "achieve  a 
condition  in  which  individuals  of 
.similar  income  levels  in  llie  same 
housing  market  area  have  a  like  range  of 
housing  choices  available  to  them 
regardless  of  their  race,  color,  religion, 
sex,  handicap,  familial  status  or  national 
origin."  These  regulations  also  apply  to 
all  applicants  for  participation  in  HUD 
insured  subsidized  or  unsubsidized 
housing  programs  whose  applications 
are  approved  for: 

Multifamily  projects  and 
manufactured  home  parks  of  five  or 
more  lot.^,  units  or  spaces,  and  initial 
submissions  by  a  lender  for  an 
application  for  mortgage  insurance  on  a 
single  family  property,  where  the 
property  is  located  in  a  subdivision  and 
the  builder  or  developer  intends  to  .sell 
five  or  more  properties  in  the 
subdivision; '  and  dwelling  units  when 
the  applicant's  participation  would 
exceed  five  or  more  HUD-insured 
single-family  homes  within  the 
preceding  twelve-month  period.  Such 
participants  are  required  to  devehjp  an 
affirmative  marketing  program  on  a 
HL'D-approved  form.  The  regulations 
describe  the  specific  components  of  an 
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'  .See  ihe  Federal  Reijisterof  .Augu.st  I.  ^f)^>^ 
Hl'D  .Syslrms  for  Approval  of  Single-Faniilv 
Siibdiiision.s.  This  Final  Rule  includfd 
amt!iidmeiils  to  the  Affirmative  Fair  Housing 
M.irketing  Regulations  that  added  handicap  .ir.tl 
tiimiiial  status  as  pmtRcli>d  c!b.<>.s«.s  nadir  thfM' 
K.'H'.!,ilifins. 


Affirmative  Fair  Housing  Marketing 
Plan  (AFHM)  at  24  CFR  200.620. 

The  Department  reviews  and 
evaluates  these  affirmative  marketing 
plans  submitted  on  Form  HUD-935.2 
(see  attachment)  as  part  of  an 
applicant's  request  for  funding  under  a 
number  of  single-family  and 
multifamily  mortgage  insurance  and 
subsidy  programs.  These  reviews  and 
evaluations,  as  well  as  the  monitoring  of 
the  implementation  of  these  Affirmative 
Marketing  Plans,  are  conducted  under 
procedures  outlined  in  HUD  Handbook 
8025.1  BEV-2.  Implementation  of 
Affirmative  Fair  Housing  Marketing 
Requirements.  The  Department  also 
conducts  compliance-related  activities 
under  the  reguJations  at  24  CFR  Part 
108.  Affinnative  Fair  Housing  Marketing 
CompUance  Regulations. 

A  number  of  evaluations  of  both  the 
administration  of  affirmative  fair 
housing  marketing  and  the  underlying 
objectives  of  the  policy  conducted  sine.; 
1974  have  raised  questions  about 
-AFH.M's  effectiveness  and  results, 
especially  in  terms  of  its  effects  on 
racial  housing  patterns  within  housing 
market  areas.  These  evaluations  and 
recent  assessments  of  how  the  review  of 
.^filr-mative  Fair  Housing  Marketing 
(AFHM)  Plans  fits  into  the  overall 
workload  of  the  Fif-id  Office  FHEO 
Divisions  and  Program  Operations 
Divisions  in  the  Regional  Offices  have 
rdso  raised  questions  about  the  overall 
cost-effectiveness  and  efficiency  of  the 
review  procf-ss  itself.  The  1990 
evaluation  of  AFHM  performed  by  the 
Office  of  Program  Standards  and 
Evaluation  recommended  th.it  the 
Department  pilot  test  the  use  of  a  third 
party  to  accept  applications,  check 
refenmces,  and  provide  an  applicant  a 
list  of  all  available  housing 
opportunities  under  HUD-assisted  and 
insured  single- family  and  multifamily 
programs.  The  evaluation  also 
recommended  that  the  Department 
conduct  studies  of  the  manner  in  which 
various  groups  search  for  rental  and 
sales  housing  and  the  costs  and  benefits 
of  various  marketing  teciiniques.  The 
activities  described  in  this  NOFA 
address  these  recommendations  in  large 
part. 

(bl  Allocation  Amounts 

For  FY  1993.  the  Departments  of 
Veterans  Affairs  and  Housing  and  Urban 
Development,  and  Independent 
.Agencies  Appropriations  Act,  1993 
(approved  October  6.  1992.  Pub.  L.  102- 
389),  (93  Appropriations  Act) 
appropriated'  Si 0.6  million  for  the  FHIP 
program.  Of  this  amount.  $1  million  of 
Education  and  Outreach  Initiative  funds 
is  made  available  under  this  NOFA  to 


carry  out  an  affirmative  fair  housing 
marketing  "lab"  experiment.  The 
balance  of  $9.6  million  in  FY  1993 
funds  was  made  available  in  a  NOFA 
published  on  December  22. 1993  (58  FR 
68000)  and  amended  on  February  25 
1994  (59  FR  9235). 

The  Department  estimates  that  the 
affirmative  fair  housing  marketing  lab 
project  will  function  approximately  18 
months  at  a  cost  to  the  federal 
government  not  to  exceed  $1.0  million 
dollars.  The  final  cost  will  depend  upon 
submissions  from  eligible  applicants.  In 
no  case  will  the  cost  to  the  federal 
government  for  implementing  the 
project  under  this  NOFA  exceed  Sl.O 
million  dollars.  The  continuing 
operation  of  the  clearinghouse  following 
completion  of  the  lab  will  depend 
entirely  on  the  income  generated  from 
fees  and  other  funding  .sources. 

(c)  Project  Objectives 

As  a  means  of  implementing  \\w 
Department's  strong  commitment  to 
admini.ster  its  programs  affirmatively  to 
further  fair  housing,  the  Department 
seeks  to  implement  an  affirmative  fair 
housing  marketing  lab.  This  lab  will  test 
an  areawide  affirmative  marketing 
approach  intended  to  expand  afft^rdable 
housing  opportaiiitie.s  for  those  persons 
identified  as  least  likely  to  applv  for  the 
housing  because  of  where  it  is  located. 
The  specific  objectives  of  this  lab  are: 

(1)  To  promote  greater  awareness  and 
ar;ceptance  on  the  part  of  housing 
providers  and  the  entire  community  of 
the  need  to  market  assisted  housing  on 
a  nondiscriminatory  basis  throughout 
the  metropolitan  area  to  increase 
housing  choice  and  ad\ance  equal 
housing  opport.uiiity: 

(2)  To  develop  a  model  for  the  use  of 
metropolitan  areawide  affirmative 
marketing  as  an  effective  tool  to 
affirm.itively  further  fair  housing  and 
provide  greater  affordable  housing 
choice  and  opportunity  throughout  a 
metropolitan  area: 

(3)  To  determine  whether  use  of  a 
clearinghouse  is  an  effective  method 
over  the  long  term  for  assisted  and 
insured  multifamily  housing  providers 
and  builders  and  developers  of  HUD- 
insured  .single-family  housing  to  carrv 
out  their  responsibilities  under  the 
Affirmative  Fair  Housing  Marketing 
Regulations:  and 

(4)  To  test  ways  for  metropolitan 
areawide  affirmative  marketing 
clearinghouses  to  become  and  remain 
financially  self-supporting. 

Idl  Eligible  Applicants 

The  following  entities,  either 
individually  or  in  combination,  art; 
eli;^ible  to  apply  for  fiinding  under  thi.s 
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(p)  Project  Components 

HUD  seeks  to  implen  ent  a  fdir 
housing  marketing  lab  t  a  examine  new 
methods  for  offering  pri  vately  operated 
federally  assisted  and  ii  sured 
multifamily  housing,  w  thin  the  Chicago 
metropolitan  area  to  all  eligible 
residents  of  the  area.  Fc  r  the  purpose  of 
this  NOFA,  the  Chicago  metropolitan 
area  includes  the  City  o  Chicago  and 
Cook,  DuPage,  Will,  Kaj  le,  McHenry  and 
Lake  Counties.  This  are  i  was  selected 
because  of  its  extensive  past  experience 
in  implementing  areaw  de 
interjurisdictional  prog:  ams  to  promote 
fair  housing  and  increa  ed  housing 
choice  and  because  of  t  le  existing 
infrastructure  for  carryi  5g  out  such 
programs.  It  is  hoped  th  si  a  new- 
approach  to  affirmative  fair  housing 
marketing  will  result  in  a  breakdown  of 
jurisdictional  barriers  t(  housing 
opportunities  and  prom  ate  initiatives 
that  diminish  resident  ir  1  segregation 
and  encourage  residjiitial  diversity.  The 
Si  million  offered  throt  gh  this  NOFA 
will  be  targeted  toward  iffirmative  fair 
housing  marketing  activ  [ties  affecting 
either  multifamily  hous  ng  alone, 
single-family  housing  a  one,  or  both 
simultaneously.  In  addi  ion,  an 
applicant  may  focus  its  iroposed 
activities  on  either  the  «  atire 
metropolitan  area  or  spe  cific  target  areas 
which  it  may  designate 

The  Affirmative  Fair   lousing 
Marketing  Lab  involves  ihree  distinct 
elements: 

(1)  The  first  element  c  f  the  lab  entails 
the  establishment  of  a  n  etropolitan 
areawide  clearinghouse  that  will: 

(i)  Develop  and  admir  ister  a 
metropolitan  areawide  c  ffirmative  fair 
housing  marketing  plan  affecting 
participating  privately-c  wned  federally 
assisted  and  insured  mu  Iti family 
housing.  A  complete  de;  cription  of  this 
Plan  is  found  at  Section  IV  (a)(2)  of  this 
NOFA.  The  plan  would  lot  include 
assisted  housing  owned  by  the  public 
housing  authorities  in  tlie  Chicago 
metropolitan  area,  since  at  this  time  the 
Department's  Affirmative  Fair  Housing 
Marketing  Regulations  c  o  not  apply  to 
PHA-operated  housing,  ■"urthermore. 
the  Department  plans  to  conduct 
similar,  larger-scale  exp(  iriments  on 
metropolitan-wide  stratf  gies  which  will 
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combine  both  privately-operated  and 
PHA-operated  housing. 

(ii)  Develop  and  maintain  the 
following  databases: 

(A)  A  metropolitan  areawide  database 
of  all  families  eligible  for  privately 
operated  HUD-assisted  (including 
insured)  multifamily  housing  who  have 
used  the  services  offered  by  the 
clearinghouse.  The  database  would  be 
compiled  through  any  of  the  follow-ing 
methods: 

[1)  Encouraging  families  already  on 
waiting  lists  of  participating  projects  to 
fake  advantage  of  the  bousing 
opportunities  offered  by  the 
clearinghouse.  Under  this  concept,  the 
project  manager  would  notify  in  writing 
all  families  on  his  or  her  individual 
project  waiting  list  of  the  existence  of 
the  clearinghouse  and  the  availability  of 
both  the  services  and  the  expanded 
housing  choices  it  will  offer.  The  notice 
would  also  say  that  any  family  which 
was  found  to  be  eligible  for  any  housing 
opportunity  offered  by  the 
clearinghouse  would  not  lose  its 
position  on  the  individual  projects 
waiting  fist  and  would  in  fact  be 
"crosslisted"  for  all  projects  for  which 
the  family  was  eligible. 

Note:  A  participant  may  opt  to  continue  lo 
maintain  its  own  project  waiting  list  while 
using  the  other  application  intake  services. 

(2)  Recruiting  families  who  respond  to 
advertisements  placed  in  various  media 
as  part  of  the  proposer's  metropolitan 
areawide  affirmative  marketing  plan: 

(B)  An  areawide  list  of  housing 
opportunities  offered  by  managers  of 
participating  multifamily  projects 
subject  to  AFHM  requirements.  These 
housing  opportunities  may  be 
categorized  by  jurisdiction  within  the 
Chicago  metropolitan  area,  by 
neighborhood  within  the  City  of 
Chicago,  by  assisted  or  insured  housing 
program,  and  by  bedroom  size; 

(C)  The  demographics  of  each 
development  and  the  neighborhoods  in 
which  the  assisted  and  insured  housing 
opportunities  are  located  must  be 
included  and  updated  as  turnover 
occurs,  Infonnation  on  the  social 
services,  transportation,  schools, 
churches,  employment  opportunities 
and  other  facets  of  the  community  must 
also  be  included. 

(iii)  Carry  out  a  major  effort  to  secure 
voluntary  participation  in  the 
clearinghouse  by  a  significant  number  of 
housing  providers  subject  to  AFHM 
requirements  that  do  business  within 
the  area  designated  by  the  applicant.  For 
purposes  of  this  NOFA,  housing 
providers  include  corporations, 
individuals,  or  other  entities  who  own 
and/or  operate  apartment  complexes  of 


10  or  more  units  (including  the  Illinois 
Housing  Development  Authority  which 
operates  Section  8  Housing  projects 
subject  to  AFHM  requirements),  realty 
companies  and  home  builders  who 
build,  rehabilitate  or  sell  10  or  more 
new  single- family  homes  annually,  and 
financial  institutions  involved  in  the 
making  of  loans  on  residential  property 
This  effort  shall  include  outreach  and 
education  programs  targeted  at 
apartment  managers,  real  estate  sales 
organizations  and  housing  industry' 
professionals,  a.nd  shall  describe  the 
roles  of  the  clearinghouse  and  the 
providers  in  helping  individual  families 
take  advantage  of  expanding  affordable 
housing  choices  throughout  the  Chicago 
metropolitan  area.  These  outreach 
activities  should  be  targeted  especially 
toward  those  housing  professionals  that 
do  business  outside  of  racially- 
impacted,  ethnically-impacted  and 
lower-income  impacted  neighborhoods 
and  are  willing  to  attract  appHcants  to 
those  areas  in  which  their  race  does  not 
predominate.  Such  activities  should 
also  be  targeted  to  housing  professionals 
who  do  business  in  predominantly 
minority  areas  and  are  willing  to 
attempt  to  attract  non-minority 
applicants. 

"The  clearinghouse  operator  will  have 
to  e.xplain  the  financial  benefits  and 
obligations  of  particip.iiing  in  the 
clearinghouse,  which  can  include  the 
participants'  being  relieved  of  their 
AFHM  and  eligibihty  determination 
responsibilities.  To  encourage 
participation  by  housing  providers, 
HUD  will  waive  the  AFHM 
requirements  and,  as  necessary  to 
permit  participation,  other  regulatory 
and  contractual  requirements  pertaining 
to  tenant  selection  and  assignment  that 
are  not  required  by  statute  throughout 
the  period  of  the  lab.  These  waivers 
would  affect  those  who  would 
otherwise  be  subject  to  the  waived 
programmatic  requirements  (i.e.,  all 
persons  approved  for  the  development 
or  rehabilitation  of  single-family 
subdivisions,  multifamily  projects  of  10 
or  more  units,  and  all  other  persons 
subject  to  AFHM  Plan  requirements  in 
Departmental  programs).  This 
affirmative  fair  housing  marketing  lab 
will  not  alter  in  any  way  the 
requirement  for  Public  Housing 
Authorities  to  develop  and  submit  an 
Equal  Housing  Opportunity  Plan 
(EHOP)  for  Section  8  existing  housing. 

(iv)  Operate  a  one-stop  metropolitan 
areawide  housing  center  which  shall 
perform  the  following  services: 

(A)  Processing  applications  for 
participating  federally-assisted  and/or 
insured  privately-owned  and  operated 
multifamily  housing  submitted  by 
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families  who  desire  to  investigate 
housing  opportunities  offered  by 
participating  owners,  managers  and  real 
estate  brokers.  While  making  appUcants 
aware  of  all  housing  opportunities  in 
the  area  designated  by  the  applicant,  the 
office  shall  emphasize  housing 
opportunities  within  areas  in  which  the 
applicant  is  least  likely  to  apply  for  the 
housing  without  special  outreach 
activities,  because  of  where  the  housing 
is  located,  and  offer  additional  fair 
housing  counseling  for  those  persons 
desiring  to  relocate  within  such  areas. 
The  clearinghouse  shall  also  encourage 
the  creation  of  housing  opportunities 
within  predominantly  minority  sections 
of  the  lab  area,  so  that  applicants 
regardless  of  race  or  ethnicity  may  take 
advantage  of  them.  The  clearinghouse 
shall  also  make  available  information  on 
transportation,  schools,  social  services, 
employment  opportunities  and  other 
facets  of  living  in  the  area  selected  by 
the  applicant. 

For  all  families  that  have  not 
previously  been  on  an  assisted  project's 
waiting  list,  the  clearinghouse  could 
review  for  eligibility,  perform  income 
and  employment  verification,  secure  all 
information  necessary  to  determine 
federal  or  local  preferences,  and 
automatically  crosslist  the  apphcant  for 
each  type  of  housing  project  within  the 
program  for  which  he  or  she  is  eligible. 
For  example,  if  a  family  were  to  apply 
for  a  Section  221(d)(3)  unit  and  were  to 
be  found  eligible  under  that  program, 
the  family  would  be  crosslisted  for  all 
of  that  program's  projects  which  were 
participating  in  the  clearinghouse. 

(B)  Conduct  testing  and  other  related 
activities,  particularly  in  the  event  that 
an  applicant  ser\'ed  by  the 
clearinghouse  appears  to  have 
encountered  discrimination  on  the  basis 
of  race,  color,  religion,  sex,  national 
origin,  handicap  or  familial  status  or 
other  prohibited  conduct  that  may 
violate  the  Fair  Housing  Act  or 
E.xecutive  Order  11063.  However, 
testing  for  enforcement  purposes  may  be 
funded  only  from  sources  other  than 
this  NOFA,  and  the  proposer  shall 
indicate  clearly  the  purpose  of  any 
testing  and  the  source  and  amount  of 
funding  devoted  to  this  purpose. 
Testing,  if  carried  out  for  educational 
purposes  only,  may  be  funded  through 
this  NOFA. 

(C)  Provide  escort  and  other  services 
to  families  willing  to  explore  housing 
opportunities  in  neighborhoods  where 
their  race  or  ethnic  group  does  not 
predominate  and  where  they  would 
have  been  least  likely  to  apply  without 
special  outreach. 

(v)  The  applicant  can  also  propose 
any -of  the  following  activities  affecting 


FHA-insured,  VA  or  conventionally 
financed  single-family  housing  which  is 
affordable  for  low-income  families. 
These  activities  may  be  funded  either 
exclusively  from  this  NOFA,  exclusively 
from  sources  other  than  this  NOFA  or 
from  both  federal  and  non-federal 
sources: 

(A)  An  areawide  affirmative  fair 
housing  marketing  plan  which 
emphasizes  the  single-family  market; 

(B)  An  areawide  list  of  single-family 
homeownership  opportunities  generated 
from  financial  institutions,  realty 
companies  and  local  governments. 
These  entities  may  refer  prospective 
home  purchasers  to  the  clearinghouse 
upon  request,  so  that  such  purchasers 
can  avail  themselves  of  the 
homeownership  opportunities  listed  by 
the  clearinghouse;  and 

(C)  A  campaign  that  targets:  {1)  Realty 
companies  and  home  builders  who 
build,  rehabilitate  or  sell  10  or  more 
new  single-family  homes  annually,  and 

(2)  financial  institutions  involved  in 
the  making  of  loans  on  residential 
property  through  the  outreach  program 
to  housing  providers  contained  in  the 
proposed  areawide  affirmative 
marketing  plan. 

(2)  The  second  element  of  the  lab 
consists  of  an  evaluation  of  the 
clearinghouse  concept.  The  evaluation 
shall  address: 

(i)  How  the  clearinghouse  concept 
compares  with  the  present  system  of 
HUD  review  of  individual  affirmative 
marketing  plans  and  with  the 
participation  by  local  affiliates  of  the 
National  Association  of  Realtors,  the 
National  Association  of  Homebuilders, 
the  National  Association  of  Real  Estate 
Brokers  and  several  other  major  national 
real  estate  industry  organizations  in  the 
Voluntary  Affirmative  Marketing 
Agreement  Program,  in  terms  of  cost- 
effectiveness;  and 

(ii)  How  effective  the  clearinghouse  is 
in  creating  greater  housing  choice  and 
opportunity  and  in  affecting  change  in 
a  community's  housing  occupancy  and 
homeownership  patterns. 

The  Department  has  decided  that  the 
evaluation  of  the  activities  conducted 
under  this  NOFA  will  be  conducted  by 
an  independent  contractor  prior  to  the 
end  of  the  project. 

(3)  The  third  element  of  the  lab 
requires  the  development  of  new  wavs 
to: 

(i)  Identify  groups  within  the  eligible 
population  that  are  less  likely  to  apply 
for  housing  without  special  outreach; 
(ii)  Encourage  those  groups  to  take 
advantage  of  housing  opportunities  in 
nontraditional  areas; 

(iii)  Identifv'  effective  advertising 
methods: 


(iv)  Increase  awareness  of 
nondiscriminatory  tenant  selection  and 
application  processing;  and 

(v)  Test  other  ways  to  implement 
affirmative  fair  housing  marketing. 

(f)  Selection  Criteria/Ranking  Factors 

(1)  Selection  Criteria  for  Ranking 
Applications  for  Assistance 

All  proposals  submitted  in  response 
to  this  NOFA  will  be  ranked  on  the 
basis  of  the  following  selection  criteria: 

(i)  The  anticipated  impact  of  the 
proposal  on  the  concerns  identified  in 
the  application.  (25  points).  In 
determining  the  anticipated  impact  of 
each  proposal.  HUD  will  evaluate 
whether  the  proposal  is  well-conceived 
and  likely  to  be  successful  if 
implemented,  and  will  consider  the 
degree  to  which  the  proposal  addresses 
the  significant  fair  housing  issues 
affecting  the  Chicago  metropolitan  area 
which  had  been  identified  in  the  fair 
housing  analysis  required  under  this 
NOFA.  Particular  emphasis  will  be 
placed  on  hOw  the  proposer  describes 
the  potential  impact  of  the  proposed 
plan  on  the  fair  housing  environment. 
This  criterion  will  be  judged  on  the 
basis  of  the  applicant's  submissions  in 
response  to  Paragraphs  IV  (a)(1).  (a)(2) 
and  (a)(6)  of  this  NOFA  under  the 
heading  "Checklist  of  Application 
Submission  Requirements". 

(ii)  The  extent  to  which  the  proposal 
v\i!I  provide  benefits  in  support  affair 
housing  after  the  lab  has  been 
completed.  (25  points)  In  determining 
the  extent  to  which  the  proposal  will 
continue  providing  benefits  after  funded 
activities  have  been  completed.  HUD 
will  consider  the  degree  to  which  the 
concept  can  be  used  as  a  model  for 
similar  metropolitan  areawide 
affirmative  marketing  clearinghouses  in 
other  parts  of  the  country.  HUD  will 
also  evaluate  how  the  applicant  plans  to 
insure  the  long-term  financial  viability 
of  the  clearinghouse  fundraising  from 
public  and  private  sources  or  other 
means.  This  criterion  will  be  jmiged  on 
the  basis  of  the  applicant's  submissions 
in  response  to  Paragraphs  IV  (a)(1), 
(a)(2).  (a)(5).  and  (a)(8)  of  this  NOFA 
under  the  heading  "Checklist  of 
Application  Submission  Requirements". 

(iii)  The  extent  to  which  the  project 
will  provide  the  maximum  benefits  in  a 
cost-effective  manner  (20  points).  In 
determining  the  extent  to  which  the 
proposal  will  provide  the  maximum 
benefit  for  the  metropolitan  area 
covered  by  this  NOFA  in  a  cost-effective 
manner.  HUD  will  consider  the  quality 
and  reasonableness  of  the  proposed 
statement  of  work,  and  the  timeline  and 
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specifically  targeted  for  this  project  and 
must  be  over  and  above  the  resources 
available  to  the  applicant  as  part  of  its 
present,  non-project  operations  for  such 
expenses  as  salaries,  equipment, 
supplies  and  rent.  This  criterion  urill  be 
judged  on  the  basis  of  the  applicant's 
response  to  Paragraph  IV  (a)(4)  of  this 
NOFA  under  the  heading  "Checklist  of 
Application  Submission  Requirements". 

(vi)  Minority  Business  Enteqjrise/ 
Women-OwTied  Business  Enterprise  (5 
points).  The  applicant  shall  also 
describe  its  experience  in  Minority 
Business  Enterprise/Women-Owned 
Business  Enterprise  contracting.  The 
applicant  shall  provide  a  summary  of 
the  total  amount  awarded  in  each  of  the 
two  categories  for  the  previous  three 
years  and  the  percentage  that  amount 
represents  of  the  total  contracts  awarded 
by  the  applicant  in  the  relevant  time 
period. 

(2)  Selection  Process.  Each 
application  for  funding  will  be 
evaluated  competitively  and  awarded 
points  based  on  the  General  Selection 
Criteria  identified  in  the  previous 
section.  The  final  decision  rests  with  the 
Assistant  Secretary  or  her  designee. 
After  eligible  applications  are  evaluated 
against  the  factors  for  award  and 
assigned  a  score,  they  will  be  organized 
by  rank  order. 

(3)  Cost  factors.  The  Department 
expects  to  fund  one  proposal  as  a  result 
of  this  NOFA.  It  is  possible,  however, 
that  two  or  more  complete  and  eligible 
applications,  after  evaluation  against  the 
Selection  Criteria,  may  be  considered 
equal  in  technical  merit.  Should  that 
occur,  their  relative  evaluated  cost  will 
become  the  deciding  factor. 
Furthermore,  an  applicant's  proposal 
will  not  be  funded  whose  costs  are 
determined  to  be  unrealistically  low  or 
unreasonably  high. 

If)  Applicant  Notification  and  Award 
Procedures 

(1)  Notification 

No  information  will  be  available  to 
appUcants  during  the  period  of  HUD 
evaluation,  except  for  notification  in 
writing  to  those  applicants  that  are 
determined  to  be  ineligible  or  that  have 
technical  deficiencies  in  their 
applications  that  may  be  corrected.  The 
Selectee  will  be  announced  by  HUD 
upon  completion  of  the  evaluation 
process,  subject  to  final  negotiations  and 
award. 

(2)  Negotiations 

After  HUD  has  ranked  the 
applications  and  made  an  initial 
determination  of  applicants  whose 
scores  are  within  the  funding  range  (but 


before  the  actual  award),  HUD  may 
require  that  applicants  in  this  group 
participate  in  negotiations  to  determine 
the  specific  terms  of  the  grant 
agreement.  In  cases  where  it  is  not 
possible  to  conclude  the  necessary 
negotiations  successfully,  awards  will 
not  be  made.  If  an  award  is  not  made  to 
an  applicant  whose  application  is  in  the 
initial  funding  ranking  because  of  an 
inability  to  complete  successful 
negotiations,  and  if  funds  are  available 
to  fund  any  applications  that  may  have 
fallen  outside  the  initial  funding 
ranking,  HUD  will  select  the  next 
highest  ranking  applicant  and  proceed 
as  described  in  the  preceding  paragraph. 

(3)  Funding  Instrument 

HUD  expects  to  award  a  cost 
reimbursable  or  fixed-price  cooperative 
agreement  to  the  successful  applicant. 
HUD  reserv  es  the  right,  however,  to  use 
the  form  of  assistance  agreement 
detennined  to  be  appropriate  after 
negotiations  v.ith  the  applicant. 

(4)  Reduction  of  Requested  Grant 
Amounts  and  Special  Conditions 

HUD  may  approve  an  application  for 
an  amount  lower  than  the  amount 
requested,  withhold  funds  after 
approval,  and/or  the  grantee  will  be 
required  to  comply  with  special 
conditions  added  to  the  grant 
agreement,  in  accordance  with  24  CFR 
85.12,  the  requirements  of  this  NOFA, 
or  where: 

(i)  HUD  determines  the  amount 
requested  for  one  or  more  of  the 
components  of  the  proposal  is 
unreasonable  or  unneces.sary. 

(ii)  The  applicant  has  demonstrated 
an  inability  to  manage  HUD  grants; 

(iii)  For  any  other  reason  where  good 
cause  exists. 

(5)  Performance  Sanctions 

A  recipient  failing  to  comply  with  the 
procedures  set  forth  in  its  grant 
agreement  will  be  liable  for  such 
sanctions  as  may  be  authorized  by  lav/, 
including  repayment  of  improperly  used 
funds,  termination  of  further 
participation  in  FHIP,  and  denial  of 
further  participation  in  programs  of  the 
Department  or  of  any  federal  agency. 

III.  Application  Process 

An  application  kit  is  required  as  the 
formal  submission  to  apply  for  funding. 
The  kit  includes  information  on  the 
Statement  of  Work  and  Budget  for 
activities  proposed  by  the  applicant.  An 
application  may  be  obtained  by  writing 
the  Fair  Housing  Information 
Clearinghouse,  Post  Office  Box  6091, 
Rockville,  MD  20850,  or  by  calling  the 
toll-fi^e  number  1-800-343-3442.  To 


ensure  a  prompt  response,  it  is 
suggested  that  requests  for  application 
kits  be  made  by  telephone. 

Completed  applications  are  to  be 
submitted  to  Laurence  D.  Pearl. 
Director,  Office  of  Program  Standards 
and  Evaluation.  Office  of  Fair  Housing 
and  Equal  Opportunity.  Department  of 
Housing  and  Urban  Development,  room 
5224,  451  Seventh  Street  SW.. 
Washington,  DC  20410.  The  application 
due  date  and  time  will  be  specified  in 
the  application  kit.  In  no  event, 
how^ever,  will  the  application  be  due 
■    before  August  15,  10^4.  The  application 
deadline  is  firm  as  to  date  and  hour.  In 
the  interest  of  fairness  to  all  competing 
applicants,  the  Department  will  treat  as 
ineligible  for  consideration  any 
application  that  is  received  after  the 
deadline.  Applicants  should  take  this 
practice  into  account  and  make  early 
submission  of  their  materials  to  avoid 
any  risk  of  loss  of  eligibility  brought 
about  by  unanticipated  delay.■^  or  other 
delivery-related  problems.  A 
transmission  by  facsimile  machine 
("FAX")  will  not  constitute  delivery. 

IV.  Checklist  of  Application  Submission 
Requirements 

(a)  Crenenl  Requi.'-ements 
The  application  kit  will  contain  a 
checklist  of  application  submission 
requirements  to  complete  the 
application  process.  Each  proposal 
submitted  under  this  NOFA  must 
contain  the  fol'ovv-ing  items: 

(1)  A  metropolitan  areawide  analysis 
of  the  impediments  to  fair  housing 
choice  faced  by  individual  homeseekers 
within  the  Chicago  metropolitan  area, 
taking  into  account  any  of  the 
institutional  problems  involving  the 
major  segmrals  of  the  real  estate  and 
lending  indnsiries.  This  analysis  must 
include  a  discussion  of  the  problems 
which  specifically  relate  to  the 
marketing  of  single- family  and 
multifamily  housing  to  all  segments  of 
the  population,  with  particular 
emphasis  on  marketing  to  persons 
considered  protected  under  the  Fair 
Housing  Act  and  other  statutes.  The 
analysis  must  also  discuss  the 
connections  between  the  effectiveness 
of  marketing  and  the  processes  of 
selecting  tenants  for  multifamily 
projects  and  evaluating  the 
creditworthiness  of  applicants  for  home 
mortgages.  The  analysis  must  also 
address  how  its  proposed  clearinghouse 
concept  will  (i)  address  any  and  all 
impediments  identified,  (ii)  help  effect 
change  in  the  current  racial  and  income 
rela>ed  housing  patterns  within  the 
Chicago  metropolitan  area  affected  by 
this  NOFA,  and  (iii)  help  increase  the 
awareness  of  all  participants  in  the 
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housing  process,  especially  participants 
from  the  real  estate  industry,  of  their 
obligations  under  fair  housing  statutes. 

(2j  A  metropolitan  areawide 
affirmative  fair  housing  marketing  plan 
with  the  following  components: 
(i)  A  description  of  an  overall 
advertising  campaign  targeted  toward 
groups  identified  as  least  likely  to  apply 
for  assisted  housing  located  within  areas 
for  reasons  such  as  the  race  or  national 
origin  of  the  persons  in  the  area,  the 
lack  of  units  that  are  accessible  to 
physically  disabled  persons  in  the  area 
and  the  absence  of  significant  numbers 
of  families  with  children  in  the  area. 
The  campaign  may  be  organized  to 
reach  the  entire  area  affected  by  this 
NOFA  or  may  be  segmented  to  reach 
particular  jurisdictions,  sections  within 
individual  jurisdictions  or  particular 
segments  of  the  eligible  population.  The 
plan  shall  describe  the  media  to  be 
used,  including  minority  media, 
community  organizations  and  contacts, 
referral  services  that  assist  disabled 
persons,  and  other  tactics.  The  objective 
of  this  part  of  the  plan  is  to  encourage 
prospective  renters  and  home 
purchasers  to  use  the  services  of  the 
clearinghouse  in  their  housing  searches, 
especially  those  services  that  Will 
support  their  searches  within  non- 
traditional  areas. 

(ii)  A  campaign  to  involve  the  various 
provider  com.munities  in  the 
clearinghouse  on  a  voluntary  basis,  e.g., 
assisted  multifamily  housing  managers. 
local  boards  of  realtors,  home  builders 
associations  and  individual  home 
builders.  The  plan  shall  describe  the 
methods  to  be  used  to  recruit  within  the 
provider  community,  and  how  it  plans 
to  describe  the  incentives  and 
obligations  (both  financial  and 
otherwise)  for  participation  in  the 
clearingho'.'.L'.  All  such  financial  and 
other  inceiiiives  and  obligations  shall  be 
reviewed  and  approved  by  tlic 
Department  prior  to  the  implementation 
of  this  lab.  The  plan  shall  also  describe 
any  and  all  training  programs  to  be 
presented  to  clearinghouse  participants 
on  their  obligations  under  federal,  state 
and  local  fair  housing  laws. 

(iii)  A  fair  housing  counseling 
program  to  be  given  all  prospective 
renters  and  homebuyers  who  use  the 
clearinghouse's  services  to  search  tor 
dwellings  located  within  areas  in  v/hich 
their  race  or  ethnic  group  does  not 
predominate  and  in  areas  where  they 
would  be  othenvise  least  likely  to  apply 
for  housing  xvithout  special  outreach 
activities  due  to  factors  pertaining  to  the 
racial  or  ethnic  composition  of  the 
neighborhood. 

(iv)  A  goals  statement  on  ensuring 
increased  housing  choice  and  causing 


deconcentration  by  race  and  income  in 
different  sections  of  the  community. 
These  goals  may  be  stated  in  terms" of 
achieving  socio-economic  changes,  e.g.. 
in  the  racial/ethnic  composition  of 
particular  neighborhoods  or  projects,  or 
of  getting  individual  homeseekers  to  feel 
that  their  housing  options  were 
increased  by  availing  themselves  of  the 
services  offered  by  the  clearinghouse. 
The  goals  can  also  be  stated  in  terms  of 
bringing  about  changes  in  the  attitudes 
and  practices  of  financial  institutions, 
real  estate  offices,  apartment 
management  companies  and  other 
entities  that  make  decisions  about  their 
customers'  housing  choices. 

(v)  Description  of  the  structure  of  a 
consolidated  areawide  database  for 
multifamily  housing  units  offered  by  the 
clearinghouse's  fair  housing  center.  This 
database  can  be  generated  from 
applicants  who  avail  tliemselves  of  the 
ser\ices  offered  by  the  fair  housing 
center  after  it  opens,  or  from  the  waiting 
lists  maintained  by  the  individual 
participating  private  owners  or 
management  companies  prior  to  the 
center's  opening.  The  proposer  shall 
also  describe  the  mechanics  of  actual 
tenant  selection,  e.g.,  selection  by  the 
fair  housing  center  staff  or  by  the 
individual  apartment  management 
company  or  landlord;  the  procedures  to 
be  used  by  the  clearinghouse  in 
processing  appficatinns  from  individual 
apartment  seekers  an  J  the  arrangements 
to  be  made  with  participating 
multifamily  project  managers  with 
respect  to  referrals  from  the 
clearinghouse  and  the  actual  selection 
of  tenants; 

(vi)  Descriptions  of  activities 
appropriate  to  the  single-family  market, 
to  be  included  by  applicants  who  wish 
to  emphasize  marketing  to  the 
prospective  heme  purchaser.  Such 
activities  may  include: 

(A)  Testing  appropriate  methods  of 
involving  local  financial  institutions 
under  the  aegis  of  the  fair  housing 
center  in  activities  which  will  increase 
the  sensitivity  and  awarene.<^s  of  such 
institutions  and  their  piofessionai  .■^.taff 
about  the  impact  of  their  lending  and 
mortgage  credit  review  practices  upoi, 
properties  and  individuals  located  in 
lower-income  and  racially  and 
ethnically  impacted  neighboriioods; 

(B)  Testing  new  methods  of  marketing 
to  nontraditionai  home  purcha.iers,  e.g., 
low-income  families,  persons  with 
disabilities,  and  first-time  home  ( 
purchasers  who  desire  to  increase  Itieir 
knowledge  of  the  responsibilities  of 
liomeownership; 

(C)  Testing  a  clearinghouse  system 
geared  toward  refisrring  prospec:tive 
home  purchasers  to  real  eMale 
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professionals  who  will  a  ssist  them  in 
navigating  the  home  pui  chase  process. 

(3)  A  statement  of  woi  k,  a  budget — 
which  must  include  a  re  ilistic  amount, 
not  to  exceed  $2,000.  in  travel  costs  for 
financial  management  ti  fining 
sponsored  by  the  Depart  ment — and  a 
timeline  for  the  implemi  ntation  of  the 
proposed  activities,  com  isting  of  a 
description  of  the  specif  c  activities  to 
be  conducted  with  these  funds,  the 
geographic  areas  to  oe  st  rved  by  the 
activities,  the  cost  of  eat  i  proposed 
activity  and  a  schedule  f  jr  the 
implementation  and  cor  pletion  of  the 
activities. 

(4)  A  description  of  th  ;  applic;ant's 
experience  in  formulatir  g  or  carrying 
out  programs  to  prevent  ar  eliminate 
discriminatory  housing   iractices  or  in 
implementing  other  civi  rights 
programs,  the  experienci  i  and 
qualifications  of  existing  personnel 
identified  for  key  positic  ns,  or  a 
description  of  the  qualifi  cations  of  new 
staff  to  be  hired,  includii  ig 
subcontractors/consultai  its. 

(5)  A  description  of  thi  t  financial 
mechanisms  to  be  used  I  y  the 
clearinghouse  operator  ii  i  addition  to 
the  federal  funds  to  maki  i  the 
clearinghouse  self-sustai  ling.  Such  a 
mechanism  shall  be  revii  wed  and 
approved  by  the  Departn  ent  prior  to  the 
implementation  of  this  h  h. 

(6)  A  description  of  th(  i  procedures  to 
be  used  by  the  applicant  for  monitoring 
the  progress  of  the  propo  sed  activities. 

(7)  A  description  of  th(  fair  housing 
benefits  that  successful  c  ampletion  of 
the  project  will  produce,  and  the 
indicators  by  which  thes ;  benefits  are  to 
be  measured.  These  poss  ble  benefits 
can  include  changes  in  r  cial,  ethnic 
and  income-related  hous  ng  patterns 
that  may  have  taken  plac  3  during  the 
testing  period,  increases  n  awareness 
and  chaiiges  in  lending,  ( ir  sales  and 
rental  practices  which  re  >ult  in  fairer 
treatment  for  persons  pre  tected  by  dvil 
rights  statutes.  Particular  emphasis  must 
be  placed  on  measuring  t  nd  comparing 
the  costs  and  the  benefits  of  the  present 
system  of  HUD  AFHM  PI  in  processing 
and  the  clearinghouse  co  icept  being 
tested  under  this  NOTA. 

(8)  A  description  of  ho  v  the 
clearinghouse  will  be  of  (  ontinuing  use 
in  dealing  with  housing  <  iscrimination 
after  the  completion  of  ti  e 
demonstration.  In  this  se  lion,  the 
proposer  shall  explain  he  w  the 
clearinghouse  plans  to  ccntinue  its 
existence  after  the  expira  ion  of  this 
grant,  describing  the  pub  ic  and  private 
sources  of  financing  and  iie  services 
which  are  both  similar  to  and  different 
from  the  services  to  be  of  ered  during 
the  period  of  this  grant. 


(9)  HUD  Form  2880,  Applicant 
Disclosures. 

(10)  The  applicant  must  submit  a 
certification  and  disclosure  in 
accordance  with  the  requirements  of 
section  319  of  the  Department  of  the 
Interior  Appropriations  Act  (Pub.  L. 
101-121,  approved  October  23,  1989),  as 
implemented  in  HUD's  interim  final 
rule  at  24  CFR  part  87,  published  in  the 
Federal  Register  on  February  26,  1990 
(55  FR  6736).  This  statute  generally 
prohibits  recipients  and  subrecipients  of 
federal  contracts,  grants,  cooperative 
agreements  and  loans  from  using 
appropriated  fimds  for  lobbying  the 
Executive  and  Legislative  Branches  of 
the  federal  government  in  connection 
with  a  specific  contract,  grant,  or  loan. 

If  warranted,  the  applicant  should 
include  the  Disclosure  of  Lobbying 
Activities  Form  (SF-LLL). 

V.  Corrections  to  Deficient  Applications 

Applicants  will  not  be  disqualified 
from  being  considered  for  funding 
because  of  technical  deficiencies  in 
their  application  submission,  e.g.,  an 
omission  of  information  such  as 
regulatory/program  certifications, 
inadequate  budget  data,  or  incomplete 
signatory  requirements  for  application 
submission. 

HUD  will  notify  an  applicant  in 
writing  of  any  technical  deficiencies  in 
the  application.  The  applicant  must 
submit  corrections  within  14  calendar 
days  fi-om  the  date  of  HUD's  letter 
notifying  the  applicant  of  any  technical 
deficiency. 

The  14-day  correction  period  pertains 
only  to  non-substantive,  technical 
deficiencies  or  errors.  Technical 
deficiencies  relate  to  items  that: 

(a)  Are  not  necessary  for  HUD  review 
under  selection  criteria/ranking  factors; 
and 

(b)  Would  not  improve  the 
substantive  quality  of  the  proposal. 

VL  Other  Matters 

Section  504    Requirements 

Recipients  will  be  expected  to  comply 
with  the  requirements  of  Section  504  of 
the  Rehabilitation  Act  of  1973,  29  U.S.C. 
794,  and  24  CFR  part  8.  Section  504 
prohibits  discrimination  based  on 
handicap  in  federally  assisted  programs. 

Prohibition  Against  Lobbying 

On  February  26, 1990.  at  55  FR  6736, 
the  Department  joined  in  the  issuance  of 
a  government-wide  interim  rule 
advising  recipients  and  subrecipients  of 
federal  contracts,  grants,  cooperative 
agreements  and  loans  exceeding 
5100,000  of  a  new  prohibition  against 
use  of  appropriated  funds  for  lobbying 


the  Executive  or  Legislative  Branches  of 
the  federal  government  in  connection 
with  a  specific  contract,  grant,  or  loan. 
In  general,  this  rule  prohibits  the 
awarding  of  contracts,  grants, 
cooperative  agreements,  or  loans  unless 
the  recipient  has  made  an  acceptable 
certification  regarding  lobbying.  In 
addition,  the  recipient  must  file  a 
disclosure  if  it  has  made  or  has  agreed 
to  make  any  payment  with 
nonappropriated  funds  that  would  be 
prohibited  if  paid  with  appropriated 
funds.  The  law  provides  substantial 
monetary  penaltieslFor  failure  to  file  the 
required  certification  or  disclosure. 

Environmental  Impact 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  has 
been  made  in  accordance  with  the 
Department's  regulations  at  24  CFR  part 
50  which  implement  Section  102{2)(C) 
of  the  National  Environmental  Policy 
Act  of  1969  (42  U.S.C.  4332).  The 
Finding  of  No  Significant  Impact  is 
available  for  public  inspection  between 
7:30  a.m.  and  5:30  p.m.  weekdays  at  the 
Office  of  the  Rules  Docket  Clerk,  room 
10276,  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street 
SW..  Washington,  DC  20410. 

Executive  Order  12606,  The  Family 

The  General  Counsel,  as  the 
Designated  Official  under  Executive 
Order  12606,  The  Family,  has 
determined  tliat  the  policies  announced 
in  this  Notice  would  not  have  a 
significant  impact  on  the  formation, 
maintenance,  and  general  well-being  of 
families  except  indirectly  to  the  extent 
of  the  social  and  other  benefits  expected 
from  this  program  of  assistance. 

Executive  Order  12612.  Federalism 

The  General  Counsel  has  determined, 
as  the  Designated  Official  for  HUD 
under  section  6(a)  of  Executive  Order 
12612,  Federalism,  that  the  policies 
contained  in  this  Notice  will  not  have 
federalism  implications  and,  thus,  are 
not  subject  to  review  under  the  Order. 
The  promotion  of  fair  housing  policies 
is  a  recognized  goal  of  general  benefit 
without  direct  implications  on  the 
relationship  between  the  national 
government  and  the  states  or  on  the 
distribution  of  power  and 
responsibilities  among  various  levels  of 
government. 

Drug-Free  Workplace  Certification 

The  Drug-Free  Workplace  Act  of  1988 
requires  grantees  of  federal  agencies  to 
certify  that  they  will  provide  drug-free 
workplaces.  Thus,  each  applicant  must 
certify  that  it  will  comply  with  drug-free 
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workplace  requirements  in  accordance 
with  24  CFR  part  24.  subpart  F. 

Section  102  HUD  Reform  Act 
Documentation  and  Public  Access 
Requirements:  Applicant/Recipient 
disclosures 

Documentation  and  Public  Access 
Requirements 

HUD  will  ensure  that  documentation 
and  other  information  regarding  each 
application  submitted  pursuant  to  this 
NOFA  are  sufficient  to  indicate  the  basis 
upon  which  assistance  was  provided  or 
denied.  This  material,  including  any 
letters  of  support,  will  be  made 
availabla  for  public  inspection  for  a  five- 
year  period  beginning  not  less  than  30 
days  after  the  award  of  the  assistance. 
Material  will  be  made  available  in 
accordance  with  the  Freedom  of 
Information  Act  (5  U.S.C.  552)  and 
KUD's  implementing  regulations  at  24 
CFR  part  15.  In  addition,  HUD  will 
include  the  recipients  of  assistance 
pursuant  to  this  NOFA  in  its  quarterly 
Federal  Register  notice  of  all  recipients 
of  HUD  assistance  awarded  on  a 
competitive  basis.  (See  24  CFR  12.14(a) 
and  12.16(b),  and  the  notice  publi.shed 
in  the  Federal  Register  on  January- 16. 
1992  (57  FR  1942).  for  further 
information  on  these  documentation 
and  public  access  requirements.) 

Di.sclosures 

HUD  will  make  available  to  the  public 
for  five  years  all  applicant  disclosure 
reports  (HUD  Form  2880)  submitted  in 
connection  with  this  NOFA.  Update 
reports  (also  Form  2880)  will  be  made 
available  along  with  the  applicant 
disclosure  reports,  but  in  no  case 
generally  for  a  period  of  less  than  three 
years.  All  reports — both  applicant 


disclosures  and  updates— will  be  made 
available  in  accordance  with  the 
Freedom  of  Information  Act  (5  U.S.C. 
552)  and  HUD's  implementing 
regulations  at  24  CFR  part  15.  (See  24 
CFR  subpart  C,  and  the  notice  published 
in  the  Federal  Register  on  January  16 
1992  (57  FR  1942).  for  further 
information  on  these  disclosure 
requirements.) 

Section  103    HUD  Reform  Act 

HUD's  regulation  implementing 
section  103  of  the  Department  of 
Housing  and  Urban  Development 
Reform  Act  of  1989  was  published  May 
13.  1991  (56  FR  22088)  and  bpcame 
effective  on  June  12,  1991.  That 
regulation,  codified  as  24  CFR  part  4, 
applies  to  the  funding  comj)etition 
announced  today.  The  requirements  of 
the  rule  continue  to  apply  until  the 
announcement  of  the  selection  of 
successful  applicants.  HUD  employees 
involved  in  the  review  of  applications 
and  in  the  making  of  funding  decisions 
are  limited  by  part  4  from  providing 
advance  information  to  any  person 
(other  than  an  authorized  employee  of 
HUD)  concerning  funding  decisions,  or 
ft-om  otherwise  giving  any  appficant  an 
unfair  competitive  advantage.  Persons 
who  apply  for  assistance  in  this 
competition  should  confine  their 
inquiries  to  the  subject  areas  permitted 
under  24  CFR  part  4. 

Applicants  who  have  questions 
should  contact  the  HUD  Office  of  Ethics 
(202)  708-3815  (TDD/Voice).  (This  is 
not  a  toll-free  number.)  The  Office  of 
Ethics  can  provide  information  of  a 
general  nature  to  HUD  emplovees,  as 
well.  However,  a  HUD  employee  who 
has  specific  program  questions,  such  as 
whether  particular  subject  matter  ran  bi- 


discussed  with  persons  outside  the 
Department,  should  contact  his  or  her 
Regional  or  Field  Office  Counsel,  or 
Headquarters  counsel  for  the  program  to 
which  the  question  pertains. 

Section  1 1 2    HUD  Reform  Act 

Section  13  of  the  Department  of 
Housing  and  Urban  Development  Act 
contains  two  provisions  dealing  with 
efforts  to  influence  HUD's  decisions 
with  respect  to  financial  assistance.  The 
first  imposes  disclosure  requirements  on 
those  who  are  typically  involved  in 
these  efforts — those  who  pay  others  to 
influence  the  award  of  assistance  or  the 
taking  of  a  management  action  by  the 
Department  and  those  who  are  paid  to 
provide  the  infiuence.  The  second 
restricts  the  payment  of  fees  to  those 
who  are  paid  to  influence  the  award  of 
HUD  assistance,  if  the  fees  are  tied  to 
the  number  of  housing  units  received  or 
are  based  on  the  amount  of  assistance 
received,  or  if  they  are  contingent  upon 
the  receipt  of  assistance. 

Section  13  was  implemented  by  final 
rule  published  in  the  Federal  Register 
on  May  17. 1991  (56  FR  22912).  If 
readers  are  involved  in  any  efforts  to 
influence  the  Department  in  these  ways, 
they  are  urged  to  read  the  final  rule, 
particularly  the  examples  contained  in 
Appendix  A  of  the  rule. 

Authority:  Section  561  of  the  Housing  and 
Community  Development  Act  of  1987  (42 
U.S.C  3616  note);  Title  VIII.  Civil  Rights  At  t 
of  l',)(i8,  as  amended  (42  U.S.C.  3601-.3619); 
Sfv:  7(d).  Department  of  Housing  and  Url-an 
Development  Act  (42  US  C.  S.SSSCd)). 

Dated:  June  10. 1994. 
Paul  Williams, 

General  Deputy.  Assistant  Secivloryfnr  Far 
Housing  and  Equal  Opportun.tv. 

BILLING  COOE  4210-23-P 
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Ma'nevig  Pecu'a*  ons 


S;-.a:j'eo'  ^e'sc-  SjBTi.';,-.g  ' 


Sa-'e  iijcto-  p--': 


Ti!  c  t  Sa-e  C  Cpmpi-y 


F'^viol;';  Ec: on  art  Otsc  i 


Housing 


U.S.  C»partmerrt  ot  Housing  Attachment 

and  Urban  Devslopment 

CfliCG  Of  Fair  Housing  and  Equal  Opportunity      ^^g  ^^^^  ^^  2529-0013  (exp  io/3i/93) 


tc   Protect/ Application  Numoer 


10    Numoe"  01  Un.is    j    le    Ptce  or  Peoiai  Range 
FrorT>$ 
To» 


11    Foi  HAjiu'a.-niiy  Housing  Omy     |  Ig,  Approiimaie  Starting  Dales; 
I      I  Elderly  FH  Non-EWerty  j       AJvemsmQ 


Occupancy 


1  n    County: 


11    C»nsos  Tract 


1|   Manajmg'Sales  Agenrs  Nam*  I  Aosiess'  (mouoing  ot/.  Sials  and  zip  coOe) 


3  Direction  ol  tHaflcetlng  Activity:  (ina-caie  wncTi  a-ojfis,  m  ;n»  hou-.ing  ma/K»i  a(»a 
fe  leasi  iikei/ 10  apply  lor  the  nous'ng  because  o!  Its  ocauxn  arid  omer  lacto's  •i-rr'ojt 
speaal  outrascn  eiions) 

B  White  (ncn- Hispanic)      |      |  Black  {nwvHisBan.c;  |      |  Hispanic 

A.Tiencan  l.-idian  or  Alaskan  Nalrve  |      |  Asian  or  Paafic  Islander 


rcial  M»<3l«  iCfcm-e  ly^ec'  r.ec.e  ic  ce  .jsec  to  asven.se  T.e  avaja^!i:>  ostnis  nousinj 
rn Radio      [^TV      03 Billboards    |      jother  (specf,) 
or  TV  Siai'on  I  Haoal/Einnic  KJentilication  ol  Rfaaers/AuOience 


Suer'Dura'jon  o(  AaverBsmg 


II  'Yes*,  attach  a  copy  or  submit  when  available 

X Attach  a  photograph  of  project  sign  or  submit  when  available 


must  be  conspicuously  displayed  wherever  saJas/rentals  and  showings  take  place    Far  Hiusmg  Posters  will  be  displayed  in  me 
QPea:  Estate  Office    Q  Ktodei  Unit     Q  Other  (specify) 


f  Nijr-ce- 


Me-noc  c'  Cc-ar; 


inoicaie  in*  spac!  c  lunco"  I^e  UfOuO  ;;r3a.->iiat.oi  w...  oioserlane 
m  tr^g-e"''en'.ing  me  ma't^gt'^g  program 


Rei'a:  Uniis  Only;  Ma-x  oe  DCru;  inai  cesi  oestjoe 

■^les  as  ir.ev  occur  alier  ine  project  nas  eee"  m.i.aiiy  occucied 

I      I  Radio  ^Htv  I      ISfOjhures/Laarets. Handous 
n't/  Con'.ac!sj IOtrve'(speci?y> 


E    Experience  and  Start  Instructions:  (See  irsiiuC'ons) 

Sa   Sialt  nas  eipetience  I      Res  I      I  No 

63    Or.  seoa/aie  sneeis.  incicate  frinrg  'o  Se  pronoed  to  Jta't  on  Fcoera;.  S;a'e 

a'^a  iocaj  lair nous.ig  lam  ana  resj'aions.  as  wei.  as  mis  AFh.v  P.an   Aiiacn 

a  ccpv  C  t^a  wsitjc;  DOS  ;a  s'af  rega-^^ng  lal'  rojsing 


^r.a:r  acavona  sreets  asneea-;- 


S'gnng  ms  lorrr;.  tne acp^can;  ag'ecs.  a"e' app'ocoie 
i-.y  pan  0'  the  plan  aoveiir^g  a  muii  •a.-r.My  proiect  lo 
Section  200  620  ol  MUD  s  AifirTatwa  Fa-  Hous^-g 


s  ?ia-  &  Caie  ot  S-D-^isc- 


For  HUD-FHEO  U»e  Only 


Appro^a;  8y 


I 


Disapproval  8/ 


Sg-a'-'B  &  Da'e 


tS  jna:jre  &  Oa'e 


Na-e  (tvoe  o^  p-. 


I  Sane,  (type  c  pr..- 


Ti-.e 


lorn-,  HUD-935.2  (10  52, 
rtl  HandtsoK  80^5  ' 
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[^:ng^*rs:^ur^c^--;^:;%rd':^^ 

burden  est.n^ate  or  any  other  aspect  of  th«  colllcton  of  mformaton^d^Tna  ,™1^^^!*^^"  !'  '"'°"^''°"    Send  comments  regarding  this 
ln(ormat«n  Polo^  and  Systems,  US  Department  of  hJ^T<,Xc^^^?VuJ^^^  1^.1^  ^'^'^  Management  OflK:«,''omce  of 
Budget  Papen^ork  Reduction  Pro.ect  (252^00,3).  Washirgi^.  0.c'^^^:^^^::L?^,^1^1^.,^:^_T'^.  °'  ^9^^n- -0 

Send  (he  Completed  form  to:  Your  Local  HUD  Office.  Attentran  Fai,  Hcusino 
and  EquaJ  Opponumty  Director/Specialist 


The  Affirr^,at^■6  Fair  Housing  Markeeng  RegulaliOf«  require  thai  each  applicant 
subject  to  inese  regulancns  carry  out  an  afttrmanve  program  to  attract 
prospective  buyers  or  tenants  of  all  minority  and  non-  tTMnority  groups  m  the 
housing  market  area  regardless  of  race,  color,  religion,  sex  or  nasonal  ongin 
These  groups  indude  Whites  (Non-Hispanic)  and  members  of  minonty  groups 
Blacks  (Non-Hispanic).  American  Indians/Alaskan  NalA-es.  HispanJcs  sJvj 
Asian/Pacific  Islanders  In  the  Standard  Metropolitan  SUBsocal  Areas  (SMSA) 
or  housing  market  area  who  rtiay  be  subject  to  housing  discnminadon  on  the 
basis  ot  race,  color,  religion,  sex  or  national  origin.  The  applicant  shall  desaibe 
on  this  form  the  activities  it  proposes  to  carry  out  during  advance  martwtjna 
where  applicable,  and  the  mital  sales  or  rent-up  period   The  affimtative 
program  also  should  ensure  that  any  9roup(s)  of  persons  normaHy  I^OT  likety 
u)  apply  for  J>e  housing  without  speaaJ  outreach  efforts  (because-of  exstng 
neighborhood  raaal  or  ethnic  panems.  tocaton  of  housing  in  the  SIViSA  priw  or 
other  factors),  know  about  the  housing,  feel  welcome  to  apply  and  have  the 
opponu.-.ity  to  buy  or  rent. 

Pan  1  -  Applicarl  and  Project  Identfication   The  applicant  may  obtain  Census 
Tract  tocaDon  intormation.  hem  li.  from  local  planning  agencies,  public  libraries 
and  oth*r  «xirces  of  Census  Data.  For  item  lg.  specrty  approximate  stasng 
date  Of  marketng  acttvifies  to  the  groups  targeted  for  special  outreach  and  me 
anticipated  date  of  initial  occupancy    Item  lj  is  to  be  completed  onfy  rt  the 
applicant  s  not  to  implemeni  the  plan  on  its  own 

Pan  2  -  Type  of  Atfirmaove  Manv^'ing  Plan.  Applicants  for  muttfamily  and 
subdiv«ion  projects  are  to  submit  a  Project  Plan  which  descra)es  me  markeSng 
program  for  me  particular  project  or  subdivision.  Scanered  site  buiWers  are  to 
submit  indnnduaJ  annual  plans  based  on  me  raoai  composition  of  each  type  ol 
census  iract.  For  example,  if  a  builder  plans  to  construct  units  in  bom  minority 
and  non-  minonry  census  tracts,  separate  plans  shall  be  submmed  for  ail  of  the 
housing  proposed  for  bom  types 

Part  3  -  Direction  ot  Marketing  Activity    Cons.oenng  factors  such  as  price  or 
renta,  of  housing,  me  raeal/ethnic  characteristics  of  the  neighborhood  in  which 
housing  IS  (or  ts  to  be)  located,  and  me  popuiaton  wtmm  me  housing  market 
area,  public  transportation  routes,  etc  .  Indicate  which  grcup{s)  you  believe  are 
least  likely  to  apply  without  special  outreach 

Pan  4  -  Marketmc  Program    The  appitcani  shall  describe  me  marketng 
program  lo  be  used  lo  attract  all  segments  of  me  eligible  population.  espec.a,1y 
those  groups  des«r.ated  in  me  Plan  as  least  likely  to  appfy   The  applicant  shall 
state,  me  type  of  media  to  be  used,  me  names  of  newspaperiicall  IcRe-s  o' 
radio  or  TV  sasons:  me  identity  of  me  arculaScn  or  audience  of  me  med'a 
Identified  in  me  Plan,  eg..  White  (Non-Hspanic).  Black  (hJon-Hispanic)   ' 
Hispanic.  As  tan- American/Pacific  Islander.  American  Indian/  Alaskan  N'ar.e 
and  me  si2e  or  duration  of  newspaper  advertising  or  lengm  and  frequency  of' 
broadcast  advertising.  Community  ccrtacs  indude  indr.iduais  or  organiioons 
mat  are  well  known  m  me  project  area  or  me  locality  and  mat  can  influence 
persons  wimin  groups  considered  least  likeV  to  apply    Such  contacts  may 
include,  but  need  not  be  limited  to;  neighborr.ood.  minority  and  women's 
organaations.  churches,  labor  unions,  employers,  public  and  prvate  agenaes 
and  individuals  who  are  connected  v^r  mese  organaanons  and'or  are  well-    " 
known  in  me  communrtv 


ll'K  Doc.  94-14688  Filed  6-15-94;  8:45  am) 

HILLING  CODE  4210-88-C 


Pan  5  -  Futwe  Marketing  ActMtes    Self- Explanatory 
Part  6  -  Expener^e  and  Staff  Instructions 

a  Intficate  whemer  the  applKant  has  p#evK>us  expenw^  in    market 
mg  housing  to  grDup(s)  identified  as  least  hkely  to  app»y  for  the 
housing 

b    Descnbe  ihe  instnjctiofw  and  training  given  to  salesAenta!  staff   This 
guidance  to  staff  must  indude  information  regarding  Federal.  Suie 
and  local  fair  housing  laws  and  ms  AFHM  Plan.  Copies  of  any 
wrrtOT  materials  should  be  submitted  wim  the  Plan,  rt  such  matariais 
■re  available. 

Pan  7  -  Additional  Consideraoons    In  ms  secton  descnbe  omer  efforts  not 
iT>entio<-*o  previously  which  are  planned  to  attract  persons  m  either  mose 
groups  already  identified  in  me  Plan  as  least  l*e(y  to  appty  for  the  housing  or  m 
groups  no.  previously  identified  in  the  Plan.  Such  efforts  may  indude  ouveach 
activities  to  femaifr- headed  households 

Pan  8  -  The  applicants  aumoraed  agent  signs  and  dales  the  AFHM  Plan    By 
sgning  me  Plan,  me  applicant  assumes  full  responsibility  for  its  implementation 
The  Department  may  at  any  Sme  monitor  me  implemenution  of  the  Plan  and 
request  modificaton  in  its  format  or  content,  where  me  Department  deems 
necessary 

Nolle*  ol  Inleni  lo  Begin  MartitUng.  No  later  than  SO  days  prior  lo  the 
wMHon  ol  sales  or  rental  mart^etng  activities,  me  appl«r.t  wim  an  approved 
Affirmat^e  Fair  Housing  Marketing  Plan  shall  submit  noboe  of  intent  to  begin 
marketng   The  notficaton  is  required  by  me  Afftrmatve  Fair  Housing 
Marketng  Plan  Compliance  Regulatons  (24  CFR  Part  108  15).  It  s  sucmmed 
e.tr.er  o.-aity  or  ,n  writing  to  me  FHEO  Diviswn  of  the  appropriate  HUD  Office 
sen/ing  me  localiry  In  which  me  proposed  housing  is  kscaied.  OMB  approval  ol 
me  Afftrmatve  Fair    Hou»ng  Plan  mdudes  approval  of  Hts  notficaton 
procedure  as  part  of  me  Plan.  The  burden  hours  fo^such  nooficaton  are 
■vauded  m  me  total  designated  for  Ihts  Affirmatve  Fair  Housing  Marketng  Plan 
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DEPARTMENT  OF  EDUCATION 

34  CFR  Part  682 
RIN  1840-AB62 


Federal  Family  Education 
Program 

agency:  Department  of  Ed 
ACTION:  Final  regulations 


HE  A 


: serv  ce 


tl;e 
poit 


perl  3 


A 


were 


summary:  The  Secretary 
regulations  governing  the 
Family  Education  Loan 
The  FFEL  Program  consist ; 
Federal  Stafford.  Federal 
Loans  for  Students  (SLS) 
and  the  Federal  Consoli 
programs.  These  amendnn^t 
needed  to  implement 
the  Higher  Education  Act 
amended  (HEA),  by  the  Hi 
Education  Amendments  o 
102-325).  Public  Law  102- 
new  section  428J  to  the 
authorizes  the  Secretary  to 
demonstration  program  foi 
forgiveness  for  certain  typ* 
professional  or  public 
section  428J  of  the  HEA 
is  authorized  to  forgive 
Federal  Stafford  Loans 
student  borrower  who 
volunteer  service  or  works 
teaching  or  nursing  areas, 
changes  to  section  428] 
the  National  and  Commun 
Trust  Act  of  1993  (Pub.  L. 
Section  428J  was  also  rece 
by  the  Higher  Education 
Amendments  of  1993  (Pub 
Those  additional 
also  reflected  in  these  n 
program  is  not  currently 
EFFECTIVE  DATE:  Pursuant 
482(c)  of  the  Higher  Educa' 
1965.  as  amended  (20  U.S. 
these  regulations  take  effec  t 
1995.  with  the  exception  o 
information  collection 
§  682.215.  The  information 
requirements  in  §  682.215 
effective  on  July  1,  1995, 
requirements  have  been 
the  Department  of  Educat 
approved  by  the  Office  of 
and  Budget  under  the 
Reduction  Act  of  1980,  w 
later.  A  document 
effective  date  will  be  publi 
the  Federal  Register. 

FOR  FURTHER  INFORMATION 
Barbara  Bauman,  Program 
Loans  Branch,  Division  of 
Development,  Policy 
Analysis  Ser\'ice,  U.  S 
Education,  400  Maryland 
(room  4310.  ROB-S),  Was 
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C  ONTACT: 
specialist, 
olicy 
Traiding,  and 
Dep  artment  of 
enue  S\V. 
on,  DC 


/.V( 


hingtc 


20202-5449.  Telephone:  (202)  708- 
8242.  Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time. 
Monday  through  Friday. 
SUPPLEMENTARY  INFORMATION:  New 
section  428J  of  the  HEA  authorizes  the 
Secretary'  to  promulgate  regulations  to 
establish  a  loan  forgiveness 
demonstration  program  in  the  Federal 
Stafford  Loan  Program.  The  purpose  of 
the  demonstration  program  is  to 
encourage  individuals  to  enter  the 
teaching  and  nursing  professions  and  to 
perform  national  and  community 
service  by  offering  partial  Federal 
Stafford  loan  forgiveness.  If  funding  is 
provided,  the  loan  forgiveness  program 
is  available  only  to  new  borrowers  who. 
as  of  October  1,  1989,  had  no 
outstanding  debt  on  a  FFEL  Program 
loan. 

On  February  25, 1994,  the  Secretar\- 
published  a  notice  of  proposed 
rulemaking  (NPRM)  for  part  682  in  the 
Federal  Register  (59  FR  9376).  The 
NPRM  included  a  discussion  of  the 
major  issues  surrounding  the  proposed 
changes  which  will  not  be  repeated 
here.  The  following  list  summarizes 
those  issues  and  identifies  the  pages  of 
the  preamble  to  the  NPRM  on  which  a 
discussion  of  those  issues  may  be  found; 

•  Eligibility  requirements  for  a 
borrower  who  wishes  to  qualify  for  loan 
forgiveness  (page  9378); 

•  Application  procedures  for  loan 
forgiveness  (page  9378); 

•  Limitations  of  the  loan  forgiveness 
program  (page  9378); 

•  Requirements  for  borrowers 
desiring  loan  forgiveness  under  the 
teaching,  volunteer  service  or  nursing 
categories  (pages  9378-9379); 

•  Percentages  of  loan  amounts 
eligible  for  forgiveness  based  on  year  of 
service  completed  (page  9379). 

Substantive  Revisions  to  the  Notice  of 
Proposed  Rulemaking 

Section  682.2151c)    Application 

•  The  Secretary  has  defined 
September  1  as  the  earliest  date  in 
which  a  borrower  can  apply  for  loan 
forgiveness  in  addition  to  the  October  1 
deadline  for  submitting  applications. 

•  The  Secretary  has  clarified  that 
borrowers  who  submit  incomplete  and 
inaccurate  loan  forgiveness  applications 
will  not  be  considered  for  loan 
forgiveness  unless  and  until  a 
completed  application  is  submitted. 

Section  682.21 5(i)    Definitions 

•  The  Secretary  has  e.xpanded  the 
definition  of  both  "elementary  school" 


and  "secondary  school"  to  include 
nonprofit  private  day  or  residential 
schools  to  be  consistent  with  the 
definition  for  these  terms  in  the  Perkins 
Loan  Program  definitions. 

Analysis  of  Comments  and  Changes 

In  response  to  the  Secretar)  's 
invitation  in  the  NPRM,  14  parties 
submitted  comments  on  the  proposed 
regulations.  An  analysis  of  the 
comments  and  of  the  changes  made  to 
the  regulations  as  a  result  of  those 
comments  follows. 

Major  issues  are  grouped  according  to 
subject.  Technical  and  other  minor 
changes,  and  suggested  changes  the 
Secretary  is  not  legally  authorized  to 
make  under  the  applicable  statutory 
authority,  are  not  addressed. 

Section  682.21 5(a I    General 

Comment:  Some  commenters  noted 
that  there  is  no  formal  method  specified 
in  the  regulations  to  inform  borrowers 
about  the  loan  forgiveness  program.  The 
commenters  recommended  that  details 
be  provided  to  borrowers  in  the 
application/promissory  note  or  the 
disclosure  statement.  The  commenters 
did  not  beheve  that  lenders  should  be 
required  to  do  a  special  mailing. 

Discussion:  The  Secretary  will  ensure 
that  guaranty  agencies  take  steps  to 
inform  borrowers  about  the  loan 
forgiveness  program  should  the  program 
be  funded.  These  methods  may  include 
mention  in  the  application/promissory 
note  or  disclosure  statement  or  in  public 
documents  such  as  the  Student  Guide. 
Lenders  will  not  be  expected  to 
publicize  the  program  through  a  special 
mailing. 

Change:  None. 

Comment:  A  commenter 
recommended  that  the  definition  of 
eligible  borrower  be  clarified  to  convey 
that  a  borrower  who  had  paid  off  an 
outstanding  debt  under  the  FFEL 
programs  prior  to  October  1,  1989 
would  be  eligible  for  the  forgiveness 
program  if  the  borrower  became  a 
"new"  borrower  vdth  their  first 
disbursement  of  a  new  FFEL  program 
loan  on  or  after  October  1, 1989. 

Discussion:  The  Secretary  believes 
that  the  regulations  convey  that  a 
borrower  who  has  no  outstanding  debt 
under  the  FFEL  programs  as  of  October 
1 ,  1989  would  qualify  as  an  eligible 
borrower. 

Change:  None. 

Comment:  A  commenter  asked  if 
lenders  would  be  required  to  produce  a 
new  repayment  schedule  for  a  borrower 
each  year  loan  forgiveness  is  granted. 
The  commenter  also  suggested  that  the 
percentages  of  loan  forgiveness  should 


Federal  RegKfer  /  Vol.  59,  No.   n5  /  Thursday.  June  U.,  1994  /  R.lo.s  ,nd  Rc-alations 


31085 


havr.  no  effect  on  the  brirrnworV  rurrfnt 
payments. 

bisctissjcn:  The  Secretary  <Jo«»s  not 
believe  that  it  is  necessary  "for  &  Jend(-r 
to  provide  new  repayment  srhodufes  to 
borrowers  who  receive  loan  forgiveness. 
Thi!  Secretary  expects  that  the  redijction 
of  the  loan  amount  owed  by  6  borrower 
as  a  result  of  the  loan  forgiveness  will 
most  likely  result  in  a  reduction  of  the 
numbei  of  payments  to  be  made  by  the 
borrower. 
Change:  None. 

Comment:  A  commer.ter  as.k^d  if  all 
Federal  Stafford  loans  we.^e  eligible  fur 
forgiveness  tinder  this  dorjfin'-tration 
program. 

Discussion:  The  Setretarv  agrees  Ihhl 
the  regulations  should  be  clHrifir-d  to 
explain  that  subsidized,  unsubsidi/ed. 
and  nonsubsi<!ized  Federal  Stsfford 
loans  wiil  be  eligible  for  forgiveness 
under  §682.215. 

C.^a/j^e;The  final  regulations  l.„ve 
been  revi.sed  to  incorporate. this 
clarification. 

Commrnt:  One  comiu^nte;-  urgt  d  the 
Secretary  to  include  loans  made' under 
the  Federal  Duect  Student  Loan 
Program  to  be  eligible  for  the 
forgiveness  pro.yram.  The  commpnfer 
believed  that  since  the  Omnibus  Budget 
Reconciliation  Act  of  1993  stated  that 
all  terms  and  conditions  under  the 
Federal  Stafford  Loan  Program,  which 
include  cancellation,  deferment  and 
other  provisions,  also  apply  to  the 
Federal  Direct  Student  Loan  Program. 
Congress  intended  for  the  loan 
forgiveness  program  to  be  included  as 
well. 

Discussion:  The  Secretary  agrees  with 
the  commenter  that  loans  rnade  under 
the  Federal  Direct  Student  Loan 
Program  are  eligible  for  the  forgiveness 
program.  Direct  Loan  regulations  will 
specify  Direct  Loan  borrowers' 
eligibility  for  loan  forgiveness  under 
this  program. 
Change:  None. 

Comment:  Some  commenters  believed 
that  the  Secretary  should  provide 
timeframes  and  procedures  by  which  to 
notify  borrowers  of  their  approval  or 
denial  of  loan  forgiveness  eligibility. 
The  commenters  were  also  interested  in 
knowing  the  timeframes  and  procedures 
that  the  Secretary  will  adopt  to  notify 
the  holder  regarding  which  borrowers 
will  receive  forgiveness  and  when  the 
holder  will  be  given  the  appropriate 
funds. 

Discussion:  The  borrower  will  be 
informed  of  his  or  her  eligibility  for  loan 
forgiveness  by  the  Secretary  in  a  timely 
manner.  The  Secretary  will  take 
appropriate  steps  to  inform  holders  of 
proper  procedures.  However,  the 
Secretary  notes  that  without  knowing 


the  amount  of  appropriations,  if  any. 
that  might  be  available  for  the 
forgiveness  program  and  the  potent iaj 
number  of  recipients,  it  is  impossible  to 
define  those  methods  in  these 


regulations 


!S 


Change:  None. 

Comment:  Some  commeiiters 
expressed  concern  about  borrower 
confusion  regarding  the  borrower's 
repayment  obligation  if  the  borrow* 
eligible  for  Io.-lt  forgiveness.  The 
commenters  were  worried  about  (he 
period  of  time  between  ivhen  a  borrower 
applies  for  loan  forgiveness  and  the 
holders  receipt  of  the  loan  forgiveness 
payment  from  the  .Secretary.  The 
rommenfers  wanted  to  know  how  the 
Eor\icer  would  be  notified  that  the 
borrower's  loan  or  loans  are  eligible  f^or 
loan  forgiveness  and  wheihor  the 
borrower  would  be  required  to  continue 
to  make  regul.ir  monthly  payments  in 
the  time  period  !)etween  the  loan 
forgiveness  application  submission  ^nd 
p.iymrnt  from  the  Secrefarv. 

Discussion:  The  Secretary  recognizes 
the  potential  p.-oblems  created  by  this 
stnicture.  Bee  anse  this  program  is  r.  A 
an  eniillernent.  the  Secretary  cannot 
promise  an  othem  i.se  eligible  bon■ov^  cr 
that  funding  will  be  available  to  awnrd 
a  percentage  of  loan  forgiveness. 
Therefore,  the  SecTri ^ -y  rctrninds  the 
commenters  that  the  borrower  is  still  in 
repayment  on  his  or  her  loan,  regardless 
of  eligibility  for  the  loan  forgiveness 
unless  he  or  she  is  in  an  mlhorized 
deferment  or  forbearance  period. 
Change:  None. 

Comment:  One  commenter  wanted  to 
know  if  a  borrower  could  participate  in 
both  a  state  forgiveness  program  as  w<  11 
as  this  demonstration  program. 

Discussion:  Ahhough  the  National 
and  Community  Service  Act  of  1990  (42 
U.S.C.  12571  et  seq.)  precludes  a 
borrower  from  receiving  a  loan 
cancellation  benefit  under  both  thai 
program  and  this  loan  forgiveness 
program,  the  Secretary  believes  that  a 
borrower  participating  in  the  loan 
forgiveness  program  under  §682.215  is 
eligible  to  participate  in  state 
forgiveness  programs,  where  allowable 
by  the  state. 
Change:  None. 

Section  682.2J5lb) 

Comment:  Some  commenters  believed 
that  in  the  instances  where  a  defaulted 
borrower  made  satisfactory  repayment 
arrangements  on  the  loans  in  default,  a 
borrower  should  be  allowed  to  have 
those  defaulted  loans  forgiven  as  we)). 
The  commenters  believed  that  if  the 
motivation  behind  the  demonstration 
program  was  to  encourage  borrowers  to 
enter  into  public  ser\'ice.  then  defaulted 


borrowers  could  be  further  enticed  into 
public  service  by  being  allowed  to 
"work  off  their  defaulted  loans  as  well 
as  those  not  in  default. 

Discussion:  This  issue  was  ihorouglily 
discussed  at  the  negotiated  rulemaking 
sessions  that  preceded  publication  of 
the  NPRM.  Given  that  there  may  be 
limited  or  no  funding  for  this  progr-^.m, 
the  Secretary  felt  that  it  would  be 
inappropriate  to  provide  this  b«mefu  on 
loans  that  are  still  in  default. 
Change:  None. 
Comment:  A  commenter 
recommended  that  the  Secretary  and  ih* 
guaranty  agencies  establish  a  way  to 
easily  verify  that  satisfactory  repeymenl 
arrangements  had  been  made  on  a  loan 
that  is  to  be  considered  eligible  for  loan 
forgiveness. 

Discussion:  The  Secjetary  ent.our«gt.^s. 
guaranty  agencies  to  provide 
appropriate  information  to  lenders 
regarding  a  borrower's  loaii  status. 
Additionally,  the  Secretary  antirjp.if»  b 
that  the  National  Student  Loan  Data 
Syste'n  will  as.si8t  in  prov!<ilng  this  type 
of  information. 
Change:  None. 
Comment:  Two  commeiiicrs 
recommended  that  the  Secretary  shi.u.'d 
encourage  guaranty  agencies  to  consMlor 
those  borrowers  who  have  defaulted  on 
their  loans  but  are  likely  to  be  eligible 
for  loan  forgiveness  to  be  good 
candidates  for  e  rehabilitated  loan. 

Discussion:  The  Secretary  believes 
that  it  is  illogical  to  conclude  that 
eligibility  for  one  program  assures 
eligibility  for  another.  The  loan 
rehabilitation  program  has  specific 
requirements  separate  from  the 
foreiveness  program. 
Change:  None. 

Comment:  One  commenter  requested 
that  the  Secretary  clarify'  that  defaulted 
loans  that  have  been  rehabiUtated 
should  be  eligible  for  forgiveness. 

Discussion:  The  Secretary  agrees  with 
the  commenter.  Once  a  loan  has  been 
rehabilitated  it  is  no  longer  in  default 
and  is  therefore  considered  to  be  eligible 
for  forgiveness  under  this  program. 

Change:  The  final  regulations  have 
been  revised  to  incorporate  this 
clarification. 


Section  682.215(c) 

Comment:  Three  commenters  urged 
the  Secretary  to  develop  a  standardi?*d 
loan  forgiveness  application  form  that 
includes  such  data  items  as  borrower 
dates  of  service,  loan  balance 
information,  eligibility,  and  interest 
amounts  in  order  to  simplify  the 
process. 

Discussion:  The  Secretary  agrees  and 
is  committed  to  consulting  with  FFtL 
participants  to  develop  a  standardized 
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application  form  pursuant  ti  >  tb« 
mquirenients  of  section  4.32  1 )  of  the 
HEA. 

Change:  None. 

Comment:  One  commente  r  questioned 
to  whom  the  term  "designee  "in 
§  682.215(c)  refers.  The  com  [nenter  aLso 
recormnended  that  the  Seen  tan 
provide  the  designee  with  a  means  bv 
which  to  identify  and  verifj'  that  a 
certain  type  of  facility,  tax-e  tempt 
organization  or  teacher  shor  age  area 
meets  the  criteria  of  §682.2:  5.  The 
commenter  suggested  that  a  more 
suitable  alternative  would  b ;  to  require 
the  certif>'ing  official  to  cert  fy  that  the 
organization  meets  the  requi  rements  of 
§682.215. 

Discussion:  The  tenn  "dej  ignee" 
refers  to  the  departmental  ol  ficial 
assigned  with  implementing  this 
program.  The  Secretary  will  provide  the 
designee  with  all  necessary  :  nfonnation 
at  the  appropriate  time  if  nei  icssary.  The 
Secretary  notes  that  the  NPF  M  provided 
that  the  certifjing  ofSdal  in  each 
category'  of  forgiveness  certi  y  that  the 
borrower's  service  meets  thf 
requirements  of  §  682.215. 

Change:  None. 

Comment:  In  considering  he  October 
1  deadline  for  submitting  foi  giveness 
applications,  some  commen  ers 
recommended  that  the  regul  itions 
define  a  specific  timeframe  i  s  to  the 
earliest  date  an  apphcation  1  m 
forgiveness  may  be  received  They 
reasoned  that  since  funding  or  this 
program  may  be  limited  and  will  be 
awarded  on  a  first -come,  firs  t-served 
basis,  applicants  should  be  i  iformed  of 
the  first  date  uppn  which  thi  ly  can 
apply.  The  commenters  also  wished  to 
know  whether  a  borrower  n«  ed 
complete  the  service  prior  tc  applying 
for  forgiveness  or  merely  hai  e 
completed  service  before  tht  October  1 
deadline. 

Discussion:  The  Secretar)  agrees  with 
the  commenters  that  a  borro  ver  should 
be  informed  of  the  first  date  an  which 
a  forgivene.ss  application  cai  be 
received.  A  borrower's  appl;  :ation  for 
forgiveness  should  be  postin  irked  no 
earlier  than  September  1  of  t  ach  year 
that  forgiveness  is  requested  The 
Secretar,'  has  chosen  the  Sej  tenibcr 
start  date  in  order  to  be  fair  t  'j  all 
categories  of  borrowers,  sine ;  certain 
professions  have  more  deCn  tive  begin 
and  end  dates  or  terms  that :  lay  end  in 
|une  Of  July  that  would  give  them  an 
advantage  over  other  borrow  3rs  if  the 
earliest  date  to  apply  was  Ju  y  or 
August.  The  Secretary  also  h  sheves  that 
it  is  appropriate  to  require  ti  at  the 
ser\'ice  be  completed  prior  t<  i  the 
borrower's  submission  of  an  application 
for  forgiveness.  Tliis  would  ]  esult  in  fair 


treatment  to  the  greatest  number  of 
borrowers  and  would  eliminate  the  need 
to  confirm  that  the  borrower  completed 
the  service. 

Change:  The  final  regulations  have 
been  revised  to  include  September  1  as 
the  earliest  date  for  forgiveness 
applications  to  be  received. 

Comment:  A  commenter  asked  if 
applications  for  forgiveness  .should  be 
routed  through  the  lender  or  guaranty 
agency  or  directly  to  the  Secretan,'. 

Discussion:  Applications  for  loan 
forgiveness  should  be  directed  to  the 
Secretary. 

Change:  None. 

Comment:  Some  commenters  felt  that 
there  should  be  a  provision  whereby  a 
borrower  who  qualified  for  forgiveness 
one  year  but  did  not  receive  it  due  to 
limited  funding  should  be  first  to  be 
considered  for  forgiveness  the  following 
year.  The  commenters  also  wanted  to 
know  if  a  borrower  who  qualified  and 
received  the  forgiveness  one  year  would 
be  automatically  eUgible  for  the 
following  year's  forgiveness. 

Discussion:  This  approach  was 
discussed  at  the  negotiated  rulemaking 
sessions.  The  Secretary  believes  that 
given  the  limited  amount  of  funding, 
there  is  no  statutory  basis  to  allow 
eligible  applicants  from  one  year  to 
automatically  qualify  for  the  next  year. 
Similarly,  borrowers  who  were  denied 
forgiveness  due  to  lack  of  funding  one 
year  will  not  be  given  priority  over  the 
next  year's  appUcants.  Borrowers  are 
required  to  reapply  for  each  year  for 
which  they  wish  to  receive  the 
forgiveness  benefit. 

Change:  None. 

Comment:  Some  commenters  wanted 
'to  knovv'how  to  L-eat  a  borrower's 
incomplete  forgiveness  application.  The 
commenters  asked  whether  a  borrower 
should  be  disqualified,  or  if  allowed  to 
provide  the  missing  information,  how 
much  time  should  a  borrower  have  to 
submit  the  information.  They  also 
wanted  to  know  if  the  borrower's  first- 
come,  first-served  status  would  be 
affected  by  subgiitting  an  incomplete 
application. 

Discussion:  An  incomplete  or 
inaccurate  appHcation  will  not  qualify  a 
borrower  for  receiving  loan  forgiveness. 
However,  the  Secretary  will  attempt  to 
notify  the  borrowers  who  submit 
inaccurate  or  incomplete  applications  so 
that  they  will  have  an  opportunity  to 
con;plete  and  submit  a  complete 
application  by  the  October  1  deadline. 

Change:  None. 

Comment:  A  number  of  commenters 
expressed  confusion  over  the  treatment 
of  borrowers  with  regard  to  forbearance. 
Some  commenters  questioned  whether 
forbearance  for  eligible  borrowers  under 


the  forgiveness  program  was  necessary 
or  administratively  feasible. 

Discussion:  The  Secretary  reminds  the 
commenters  that  all  borrowers  who 
request  forbearance  while  they  axe 
serving  in  areas  that  would  qualify  for 
forgiveness  are  entitled  to  forbearance  as 
stated  in  section  428].  The  ability  to 
obtain  forbearance  is  based  on  the 
borrower's  being  engaged  in  qualifying 
service  and  is  not  dependent  on 
whether  the  borrower  actually  receives 
the  loan  forgiveness. 

Change:  None. 

Comment:  Some  commenters  asked 
v\  hen  a  borrower  could  request 
forbearance  since  the  borrower  does  not 
apply  for  forgiveness  until  after  the  year 
of  service  has  been  completed.  The 
commenters  questioned  whether 
forbearance  would  be  granted 
retroactively  at  the  time  tlie  borrower 
applied  for  forgiveness  or  if  the  lender 
or  semcer  would  be  expected  to  grant 
forbearance  to  a  borrower  the  year  prior 
to  application  while  the  borrower  was 
serving  in  an  eligible  position.  The 
commenters  felt  that  the  wording  of  the 
NPRM  regarding  forbearance  may  be 
confusing  for  a  borrower  who  may  think 
that  payments  do  not  have  to  be  made 
during  the  period  of  service.  The 
commenters  also  wished  to  know  if  the 
forbearance  applied  only  to  the  loans 
eligible  for  forgiveness  or  on  all  loans. 

Discussion:  The  Secretary  wishes  to 
emphasize  that  the  holder  or  servicer  is 
to  grant  forbearance  to  a  borrower  upon 
the  borrower's  request  while  the 
borrower  is  serving  in  one  of  the 
categories  of  service  eligible  for 
forgiveness  under  §  682.215.  A  borrower 
shall  receive  forbearance  while  serving 
regardless  of  whether  sufficient  funding 
is  available  for  forgiveness  at  the  end  of 
that  year  of  service.  The  forbearance 
will  apply  to  all  loans  held  by  the 
borrower  that  would  normally  bo 
entitled  to  forbearance.  A  borrower  who 
is  not  in  an  authorized  deferment  or 
forbearance  status  while  serving  is 
expected  to  follow  the  terms  of  the 
promissory  note  regarding  repayment. 

Change:  None. 

Comment:  Some  commenters 
recommended  that  all  borrowers  in 
qualifying  service  that  wish  to  apply  for 
forbearance  be  given  explicit  instruction 
as  to  the  terms  of  the  forbearance  and 
the  fact  that  receiving  forbearance  for 
service  under  §  682.215  was  not  related 
to  receiving  loan  forgiveness  for 
performing  qualifying  service.  The 
commenters  were  concerned  that  a 
borrower  would  be  incurring  additional 
costs  with  a  forbearance  with  the 
potential  of  not  receiving  the  loem 
forgiveness  benefit  for  performing 
qualifying  ser\  ice. 
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Discussion:  The  Secretary  shares  the 
concerns  of  the  commenters  and  expects 
holders  to  provide  information  on  the 
option  of  forbearance  under  this 
program  as  is  required  under  the  FFEL 
programs.  The  holders  will  inform 
borrowers  that  funding,  if  available  for 
this  program,  is  limited  and  that 
receiving  a  forbearance  during 
qualifying  service  does  not  guarantee 
loan  forgiveness  under  this  program  and 
as  such  may  resplt  in  additional  costs  to 
the  borrower. 

Change:  None. 

Section  682.215  (e).  If),  and  (g) 

Comment:  Some  commenters  asked 
that  the  Secretary  clarify  that  a  borrower 
must  apply  for  forgiveness  each  year 
following  the  year  of  qualifying  service 
in  the  teaching,  volunteer  and  nursing 
categories. 

Discussion:  The  Secretary  anticipates 
that  some  eligible  borrowers  may  have 
completed  qualifying  service  in 
previous  years  that  would  not  be 
immediately  preceding  the  time  in 
which  they  apply  for  this  program.  In 
this  situation,  the  Secretary  envisions 
that  a  borrower  would  need  to  indicate 
the  begin  and  end  date  of  the  year  of 
service,  as  all  other  eligible  borrowers 
are  required  to  do.  Loan  forgiveness,  if 
funding  is  available,  would  be  at  the 
level  based  on  which  year  the  borrower 
last  received  forgiveness.  For  example,  a 
borrower  who  qualified  and  received 
the  benefit  for  the  first  year  of  service, 
but  not  the  second  year,  who  now 
qualifies  for  forgiveness  for  the  third 
year  of  service  would  receive  the  benefit 
as  a  second  year  participant  in  the 
forgiveness  program. 

Cluijige:  The  final  regulations  have 
been  revised  to  clarify  that  a  borrower 
must  apply  each  year  to  obtain  loan 
forgiveness  under  this  demonstration 
program. 

Section  682.215(h) 


Comment:  Some  commenters  asked 
whether  all  Federal  Stafford  loans  are 
eligible  for  loan  forgiveness.  They 
recommended  that  if  all  Federal  Stafford 
loans  are  eligible  the  Secretary  should 
specify  how  the  holder  should  applv  the 
forgiveness  amounts. 

Discussion:  The  Secretary  clarifies 
that  unsubsidized,  subsidized  and 
nonsubsidized  Federal  Stafford  loans 
are  eligible  for  tliis  forgiveness  program 
and  that  the  holder  should  apply  the 
forgiveness  amounts  first  to  the ' 
unsubsidized  portion,  followed  by  the 
subsidized  and  then  the  nonsubsidized 
portion  of  the  loans. 

Change:  The  final  regulations  have 
been  revised  in  both  §  682.215(a)  and 


§  682.215(h)  to  incorporate  this 
clarification. 

Comment:  Some  commenters  are 
worried  that  holders  and  servicers  do 
not  link  individual  loans  to  the  specific 
academic  years  when  the  borrower  was 
in  school  and  will  therefore  be  unable 
to  identify  which  years  constitute  the 
borrower's  last  two  years  of 
undergraduate  education  or  two-year 
period  when  the  borrower  was  obtaining 
a  post  graduate  teaching  or  additional 
teaching  certificate. 

Discussion:  The  Secretary  believes 
that  holders  and  servicers  are  able  to 
track  loan  amounts  for  this  purpose 
because  numerous  existing  program 
requirements  already  require  such 
tracking.  Loans  are  made  based  on 
statutory  annual  loan  limits  for 
applicable  undergraduate  and  post 
baccalaureate  academic  levels.  This  data 
is  available  on  a  loan-by-loan  basis  for 
each  borrower  in  lender  and  guaranty 
agency  systems  and  should  be  sufficient 
for  purposes  of  implementing  these 
provisions. 
Change:  None. 


Section  682.21 5(h)(ry) 

Comment:  A  commenter  objected  lo 
the  provision  in  the  NPRM  that  states 
that  payments  eligible  for  forgiveness 
under  this  program  that  were  already 
repaid  by  the  borrower  will  not  be 
refunded.  The  commenter  noted  that  a 
prudent  borrower  may  choose  not  to 
risk  the  additional  costs  of  forbearance 
given  the  questionable  funding  for  this 
program  and  continue  to  repay  the  loan, 
perhaps  resulting  in  paying  a  loan 
amount  that  could  have  been  forgiven 
but  is  now  not  eligible. 

Discussion:  The  statute  does  not 
authorize  the  refunding  of  any 
repayment  of  a  Federal  Stafford  loan. 

Change:  None. 

Section  682.215(i) 

Comment:  A  commenter 
recommended  that  the  term  '"secondary 
school"  should  not  include  education 
beyond  the  twelfth  grade.  The 
commenter  stated  that  this  definition 
conflicts  with  the  commonly  recognized 
definition  of  postsecondary  education  in 
many  states  and  thus  may  confuse  those 
involved  in  postsecondary  education. 

Discussion:  This  definition  was  taken 
from  already  existing  FFEL  program 
regulations. 

Change:  None. 

Comment:  One  commenter  objected  to 
the  Secretary  limiting  the  teaching 
forgiveness  provision  to  borrowers  who 
teach  in  public  elementary  and 
secondary  schools.  The  commenter 
pointed  out  that  section  428J  provides 
forgiveness  for  those  borrowers  who 


teach  full  time  in  a  school  that  qualifies 
under  section  462(a)(2)(A)  of  the  HEA 
for  loan  cancellation  for  Perkins  loan 
recipients.  The  commenter  noted  that 
under  the  Perkins  Loan  Program, 
cancellation  is  provided  for  full-time 
teachers  in  nonprofit  private  elementary 
schools  as  well.  The  commenter 
requested  that  the  Secretary  make  the 
definitions  of  elementary  school  and 
secondary  school  consistent  with  the 
Perkins  definitions. 

Discussion:  The  Secretary  agrees  with 
the  commenter. 

Change:  The  final  regulations  have 
been  revised  to  include  nonprofit 
private  schools  in  the  elementary  school 
and  secondary  school  definitions.  This 
change  allows  those  serving  in  these 
types  of  schools  to  be  eligible  under  the 
teaching  forgiveness  category  of 
§  682.215(e). 

Comment:  A  commenter  suggested 
that  the  Secretary  expand  the 
definitions  that  pertain  to  the  nursing 
category  of  loan  forgiveness.  The 
commenter  asked  that  the  Secretan,- 
broaden  the  eligibility  of  sites  to 
encourage  more  nursing  graduates  to 
participate  in  the  forgiveness  program. 

Discussion:  The  Secretary  consulted 
with  the  Secretary  of  Health  and  Human 
SeVices  (HHS)  in  determining  the 
definitions  that  would  apply  to  the 
facilities  described  in  section  428|  in 
which  a  borrower  would  be  employetl 
full-time  as  a  nurse.  These  definitions 
were  taken  from  HHS  and  other  existing 
regulations.  The  statute  indicates  that 
the  Secretary  is  to  rely  on  the  expertise 
of  HHS  in  these  areas.  Accordingly, 
there  will  be  no  change. 

Change:  None. 

Executive  Order  128G6 

These  final  regulations  have  been 
reviewed  in  accordance  with  Executive 
Order  12866.  Under  the  terms  of  the 
order  the  Secretary  has  assessed  the 
potential  costs  and  benefits  of  this 
njgulatory  action. 

The  potential  costs  associated  with 
the  final  regulations  are  those  resulting 
ft-om  statutory  requirements  and  those 
determined  by  the  Secretary  to  bo 
necessary  for  administering  the  program 
effectively  and  efficiently.  In  a.ssessing 
the  potential  costs  and  benefits— both 
quantitative  and  qualitative — of  those 
regulations,  the  Secretary  has 
determined  that  the  benefits  of  the 
regulations  justify  the  costs. 

The  Secretary  has  also  determined 
that  this  regulatory  action  does  not 
unduly  interfere  with  State,  local,  iind 
tribal  governments  in  the  exercise  of 
their  governmental  functions. 
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In  the  notice  of  proposed 
the  Secretary  requested 
whether  the  proposed  regula 
require  transmission  of  in 
is  being  gathered  by  or  is  ava 
any  other  agency  or  authority 
United  States. 

Based  on  the  respon.se  to  tl 
rules  and  on  its  own  review, 
Department  has  determined 
regulations  in  this  document 
require  transmission  of  in 
is  being  gathered  by  or  is  ava 
any  other  agency  or  authorit} 
United  States. 
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List  of  Subjects  in  34  CFR  Pah  682 

Administrative  practice  an  i 
procedure,  Colleges  and  univ  ersities 
Education.  Loan  programs — f  ducation. 
Reporting  and  recordkeeping 
.requirements.  Student  aid.  Vpcational 
education. 

Diited:  May  10.  1994. 
Richard  W.  Riley, 
Secretary  of  Education. 

(Catalog  of  Federal  Domestic  .As 
.Number  84.032,  Federal  Family 
Loan  Program) 

The  SecretaPk'  amends  partl682  of  title 
34  of  the  Code  of  Federal  Reg  ilations  as 
follows: 

PART  682— FEDERAL  FAMIliY 
EDUCATION  LOAN  PROGR/  M 


1.  The  authority  citation  fo 
continues  to  read  as  follows 

Authority:  20  U.S.C   1071  to  1 
unless  otherwise  noted. 

2.  A  new  §  682.215  is  adde 
as  follows: 


Regulations 


stance 
ucation 


:d 


part  682 

-2. 
to  read 
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§682.215    Federal  Stafford  Loa  I 
forgiveness  demonstration  proc  ram. 

(a)  General.  The  Federal  St;  ifford  Loan 
forgiveness  demonstration  pr  )gram  is 
intended  to  encourage  indivii  uals  to 
enter  the  teaching  and  nursin ; 
professions  and  to  perform  m  tional  and 
community  service.  Under  th  s 
demonstration  program,  the  Secretary 
repays  portions  of  unsubsidiz  3d, 
subsidized  and  nonsubsidizei   Federal 
Stafford  obligations  that  were  incurred 
by  a  borrower  during  the  borr  iwer's  last 
two  years  of  undergraduate  e(  ucation  if 
that  borrower  worked  in  thosi : 
professions  or  performed  that  service. 
For  purposes  of  this  section,  i  n  eligible 
borrower  is  a  borrower  who.  c  s  of 
October  1. 1989.  had  no  outstinding 
debt  under  the  FFEL  program  ;. 

(b)  Borrower  eligibility:  reqi  irements 
for  qualification.  A  borrower  nay  obtain 
loan  forgiveness  under  this  piogram  if 
he  or  she  was  employed  as  a  :  jll-time 


teacher  in  certain  elementary  and 
secondary  schools  teaching  certain 
subjects  or  as  a  full  time  nurse  in  certain 
types  of  hospitals  or  health  care  centers, 
or  was  serving  as  a  volunteer  under  the 
Peace  Corps  Act  or  under  the  Domestic 
Volunteer  Service  Act  of  1973.  or  was 
performing  comparable  service  as  a  full- 
time  employee  of  a  tax  exempt 
organization  under  section  501(c)(3)  of 
the  Internal  Revenue  Code  of  1986.  For 
purposes  of  this  section,  full-time  means 
the  standard  used  by  a  State  or 
profession  in  defining  full-time 
employment.  For  a  borrower  serving  in 
more  than  one  organization,  the 
determination  of  "full-time"  is  based  on 
the  combination  of  all  qualifying 
employment.  A  borrower  who  is  in 
default  on  a  FFEL  loan  and  has  not 
made  satisfactory  repayment 
arrangements  is  not  eligible  for 
forgiveness.  Hov»ever.  if  a  borrower  has 
made  satisfactory  repayment 
arrangements  on  the  loan  or  loans  in 
default,  the  forgiveness  applies  only  to 
the  loan  or  loans  held  by  the  holder  that 
are  not  in  default.  Federal  Stafford  loans 
that  have  been  rehabilitated  are  eligible 
for  forgiveness. 

(c)  Application.  To  qualify  for  the 
forgiveness  program,  an  eligible 
borrower  shall  apply  to  the  Secretary 
each  year  following  a  completed  year  of 
service,  but  no  earlier  than  Septe.mber  1 
and  no  later  than  October  1  of  a  given 
year.  The  application  must  be  in 
writing,  on  a  form  provided  by  the 
Secretary  and  according  to  procedures 
established  by  the  Secretary.  An  eligible 
borrower  must  com.plete  a  year  of 
service  prior  to  filing  a  loan  forgiveness 
application  with  the  Secretary.  Eligible 
borrowers  are  chosen  on  a  first-come, 
first-served  basis  to  participate  and  must 
receive  forbearance  upon  request  for 
each  year  of  service  for  which 
forgiveness  is  requested.  An  eligible 
borrower  must  reapply  each  year  to 
receive  the  forgiveness  benefit. 
Incomplete  or  inaccurate  applications 
are  not  considered  in  the  first-come, 
first-served  process.  If  a  borrower 
initially  submits  an  incomplete  or 
inaccurate  application,  the  borrower 
must  provide  a  completed  application  to 
the  Secretary  or  his  designee  prior  to 
consideration  in  the  selection  process. 

(d)  Limitation:  Stafford  forgiveness 
recipients.  The  total  amoimt  of  loans 
forgiven  is  limited  to  the  amount  of 
funds  appropriated  for  the  fiscal  year  for 
the  demonstration  program. 

(e)  Borrower  eligibility:  teaching 
forgiveness.  (1)  To  qualify  for  teaching 
loan  forgiveness  under  this  section,  a 
borrower  must  have  taught  full-time  for 
a  year  (as  defined  by  the  jurisdiction  in 
which  the  borrower  is  employed)  in  a 


teacher  shortage  area  as  certified  by  the 
authorizing  official.  For  purposes  of  this 
paragraph  a  teacher  has  taught  in  a 
teacher  shortage  area  if — 

(i)  The  teacher  taught  in  a  school  that 
satisfied  the  criteria  in  section 
465(a)(2)(A)  of  the  Act  for  loan 
cancellation  for  Perkins  loan  recipients 
who  teach  in  those  schools;  and 

(ii)  The  teacher  taught  mathematics, 
science,  foreign  languages,  special 
education,  bilingual  education  or  in  any 
other  field  of  expertise  where  the  State 
educational  agency  determined  there 
was  a  shortage  of  qualified  teachers. 

(2)  The  borrower,  in  the  time  frame 
provided  under  paragraph  (c)  of  this 
section,  for  the  year  of  service  for  which 
forgiveness  is  requested,  must  provide 
to  the  Secretary  or  his  designee — 

(i)  A  statement  by  the  chief 
administrative  officer  of  the  public 
elementary  or  secondary  school  in 
which  the  borrower  was  teaching — 

(A)  Certifying  the  year  that  the 
borrower  was  employed  as  a  fidl-time 
teacher; 

(B)  Certifying  which  subject  area 
listed  in  paragraph  (e)(l)(ii)  of  this 
section  or  designated  by  the  State 
educational  agency  the  borrower  taught; 
and 

(C)  Verifying  that  the  borrower  taught 
in  a  school  that  satisfies  the 
requirements  of  paragraph  (e)(l)(i)  of 
this  section. 

(f)  Borrower  eligibility:  volunteer 
ser\ice  forgiveness.  (l)(i)  To  qualify  for 
the  volunteer  service  loan  forgiveness 
under  this  paragraph,  a  borrower  must 
have  served  as  a  full-time  volunteer  for 
at  least  a  year  (defined  as  twelve 
consecutive  months)  under — 

(A)  The  Peace  Corps  Act;  or 

(B)  The  Domestic  Volunteer  Service 
Act  of  1973  (ACTION  programs). 

(ii)  A  borrower  may  also  qualify  for 
the  volunteer  service  loan  forgiveness  if 
the  borrower  performed  service 
comparable  to  service  provided  under 
paragraph  (fj(l)  of  this  section  as  a  full- 
time  employee  of  an  organization  that  is 
exempt  from  ta.xation  under  section 
501(c)(3)  of  the  Internal  Revenue  Code 
of  1986.  if  the  borrower  did  not  receive 
compensation  that  exceeds  the  greater 
of— 

(A)  The  minimum  wage  rate  described 
in  section  6  of  the  Fair  Labor  Standards 
Act  of  1938;  or 

(B)  An  amount  equal  to  100  percent 
of  the  poverty  line  for  a  family  of  two 
as'defined  in  section  673(2)  of  the 
Community  Services  Block  Grant  Act. 

(2)  To  qualif>-  imder  this  paragraph, 
the  borrower  must  — 

(i)  Have  worked  for  an  organization 
that  provides  sen'ices  to  low  income 
persons  and  their  communities  to  assist 
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them  in  eliminating  poverty  and 
poverty-related  human,  social,  and 
environmental  conditions;  and 

(ii)  Not,  as  part  of  his  or  her  duties, 
have  given  religious  instruction, 
conducted  worship  services,  engaged  in 
religious  proselytizing,  or  engaged  in 
fund-raising  to  support  religious 
activities. 

(3)  The  borrower,  in  the  time  frame 
provided  under  paragraph  (c)  of  this 
section,  for  the  year  of  service  for  which 
forgiveness  is  requested  under 
paragraphs  (f](l).  (f)(2}.  or  (f)(3)  of  this 
section  must  provide  to  the  Secretary  or 
his  designee  a  statement  from  an 
authorized  official  of  the  organization  or 
agency  for  whom  the  borrower  worked 
certifying — 

(i)  That  the  borrower  served  in  a  job 
that  satisfies  the  requirements  of  this 
paragraph; 

(ii)  The  date  on  which  the  borrower's 
service  began;  and 

(iii)  The  date  on  which  the  borrower 
completed  the  year  of  service. 

(g)  Borrower  eligibility;  nursing 
profession  han  forgiveness.  (1)  To 
qualify  for  the  nursing  profession  loan 
forgiveness  under  this  paragraph,  a 
borrower  must  have  been  employed  as 
a  full-time  nurse  for  a  public  hospital, 
a  rural  health  clinic,  a  migrant  health 
center,  an  Indian  Health  Sen,'ice  Health 
Center,  an  Indian  Health  Center,  a 
Native  Hawaiian  Health  Center  or  for  an 
acute  care  or  long-term  care  facihty. 
(2)  To  qualify  for  loan  forgiveness 
under  this  paragraph,  a  borrower,  in  the 
time  frame  provided  under  paragraph 
(c)  of  this  section,  for  the  year  of  service 
for  which  forgiveness  is  requested,  must 
provide  to  the  Secretary  or  his 
designee — 

(i)  A  statement  from  an  authorized 
official  where  the  borrower  was 
employed  certifying  that  the  borrower 
was  employed  as  a  full-time  nurse  for  a 
facility  described  in  this  section  and 
served  for  the  term  of  at  least  one  year 
(defined  as  twelve  consecutive  months); 
(ii)  The  date  on  which  the  borrower's 
service  began;  and 

(iii)  The  date  on  which  the  borrower's 
year  of  service  ended. 

(h)  Forgiveness  amounts.  (1)  The 
Secretary  repays  the  holder  a  percentage 
of  the  total  amount  of  Stafford  loans 
owed  by  the  eligible  borrower  for— 
(i)  The  borrower's  last  2  years  of 
undergraduate  education;  or 

(ii)  The  2  academic  years  in  which  a 
borrower  who  was  not  already 
participating  in  loan  repayment 
pursuant  to  this  section  returned  to  an 
institution  of  higher  education  for  the 
purpose  of  obtaining  a  post  graduate 
teaching  certificate  or  additional  teacher 
certification. 


(2)  The  Secretary  repays  loans  on  the 
following  basis: 

(i)  15  percent  of  the  total  original 
principal  amount  of  Federal  Stafford 
loans  for  each  of  the  first  two  years  in 
which  the  borrower  is  awarded  the 
benefit  and  meets  the  requirements  of 
this  section. 

(ii)  20  percent  of  the  total  original 
principal  amount  for  each  of  the  third 
and  fourth  years. 

(iii)  30  percent  of  the  total  original 
principal  amount  for  the  fifth  year. 

(3)  The  Secretary  repays  the  holder  for 
the  amount  of  interest,  including 
capitalized  interest,  which  accrued  on 
the  loan  or  loans  subject  to  forgiveness 
over  the  year. 

(4)  Payments  made  by  the  Secretary 
must  be  apphed  first  to  the 
unsubsidized  P^ederal  Stafford  portion  of 
the  loan,  followed  by  the  subsidized 
Federal  Stafford  portion,  and  then  the 
nonsubsidized  Federal  Stafford  portion. 

(5)  The  amount  of  payments  made  by 
the  Secretary  under  paragraphs  (h)(2)(i), 
(h)(2)(ii).  and  (h)(2)(iii)  of  this  section 
may  not  exceed  the  sum  of  the 
outstanding  principal  balance  of  the 
loan  or  loans  subject  to  forgiveness  plus 
all  interest  payments  made  in 
accordance  with  paragraph  (h)(3)  of  this 
section. 

(6)  Payments  received  from  a 
borrower  who  qualifies  for  loan 
forgiveness  under  this  section  may  not 
be  refunded. 

(i)  Definitions.  The  following 
definitions  apply  to  this  section: 

Acute  care  facility  means  either  a 
short-term  care  hospital  in  which  the 
average  length  of  patient  stay  is  less 
than  30  days,  or  a  .short-term  care 
hospital  in  which  over  50%  of  all 
patients  are  admitted  to  units  where  the 
average  length  of  patient  stay  is  less 
than  30  days. 

Elementary  school  means  a  public  or 
nonprofit  private  day  or  residential 
.school  that  provides  elementary 
education,  as  determined  under  State 
law. 

Indian  Health  Senice  Health  Centt;r 
moans  a  heahh  care  facility  (whether 
operated  directly  by  the  Indian  Health 
Service  or  operated  by  a  triljal 
contractor  or  grantee  under  th(!  Iniiian 
Self-Determination  Act),  that  is 
physically  separated  from  a  hospital  and 
that  provides  one  or  more  clinical 
treatment  services,  such  as  physician, 
dentist  or  nursing  services,  available  at 
least  40  hours  a  week  for  outpatient  care 
to  persons  of  Indian  or  Alaska  Native 
descent. 

Long-term  care  facility  means  a 
facility  that  offers  services  designed  to 
provide  diagnostic,  preventive, 
therapeutic,  rehabilitative,  supportive 


and  maintenance  services  for 
individuals  who  have  chronic  physical 
or  mental  impairments. 

This  facility  may  have  a  variety  of 
institutional  and  non-institutional 
health  settings,  including  the  home,  and 
the  goal  of  the  service  is  to  promote  the 
optimum  level  of  physical,  social  and 
psychological  functioning. 

Native  Hawaiian  Health  Center  means 
an  entity  (as  defined  in  section  8  of  the 
Native  Hawaiian  Health  Care  Act  of 
1988(Pub.L  100-579)— 

(1)  That  is  organized  under  the  laws 
of  the  State  of  Hawaii; 

(2)  That  provides  or  arranges  for 
health  care  services  through 
practitioners  licensed  by  the  Stale  of 
Hawaii,  if  licensure  requirements  are 
applicable; 

(3)  That  is  a  public  or  private 
nonprofit  entity;  and 

(4)  In  which  Native  Hawaiian  health 
practitioners  significantly  participate  in 
the  planning,  management,  monitoring, 
and  evaluation  of  health  services. 

Public  hospital  means  a  facility  (as 
defined  in  24  CFR  242.1) — 

(1)  Owned  by  a  State  or  unit  of  local 
government  or  by  an  instrumentality 
thereof,  or  owned  by  a  public  benefit 
corporation  established  by  a  State  or 
unit  of  local  government  or  by  an 
instrumentality  thereof; 

(2)  That  provides  community  ser\ices 
for  inpatient  medical  care  of  the  sick  or 
injured  (including  obstetrical  care); 

(3)  Where  not  more  than  50  percent  of 
the  total  patient  days  during  any  year 
are  customarily  assignable  to  the 
categories  of  chronic  convalescent  and 
rest,  dnig  and  alcoholic,  epileptic, 
mentally  deficient,  mental,  nervous  and 
mental,  and  tuberculosis;  and 

(4)  That  is  hcensed  or  regulated  by  the 
State  (or,  if  there  is  no  State  law 
providing  for  such  licensing  or 
rcgulntion  by  the  State,  by  the 
municipality  or  other  political 
subcinision  in  which  the  facility  is 
locHte.i). 

fhi-nl  Health  Clinic  means  an  entity 
(.is  defined  under  section  1861(aa)(2)'of 
the  Social  Security  Act  and  in  42  CFR 
491.2lh;if— 

(1)  Is  primarily  engaged  in  furnishing 
U>  outpatients,  physicians'  services  and 
.servif  es  furnished  by  a  physician 
assistant  or  by  a  nurse  practitioner,  as 
well  as  those  services  and  supplies 
covered  under  sections  1861(s)(2)(A) 
and  19tn(s)(10)  of  the  Social  Security 
Act: 

(2)  In  the  ca.se  of  a  facility  that  is  not 
a  physician-directed  clinic,  has  an 
arrangement  (consistent  with  the 
provisions  of  State  and  local  law 
relative  to  the  practice,  performance, 
and  deliver}'  of  health  s(!r\'ices)  with 
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one  or  more  physicians  uijder  which 
provision  is  made  for  the  >eriodic 
review  by  those  physician  >  of  covered 
services  furnished  by  phyi  ician 
assistants  and  nurse  practi  tioners,  the 
supervision  and  guidance  3y  such 
patients  as  may  be  necessj  ry,  and  the 
availability  of  those  physicians  for 
advice  and  assistance  in 
management  of  medical 
and  in  the  case  of  the  phy 
clinios  has  one  or  more  of 
physicians  perform  the 
accomplished  through  sucfi  an 
arrangement; 

(3)  Maintains  clinical  records  on  all 
patients; 

(4)  Has  arrangements  wilh  one  or 
more  hospitals,  having  agr  jements  in 
effect  under  section  1866  c  f  the  Social 
Security  Act,  for  the  referr  il  and 
admission  of  patients  requ  ring 
inpatient  services  or  diagn  )stic  or  other 
specialized  services  as  are  pot  available 
at  the  clinic; 

(5)  Has  written  policies,  that  are 
developed  with  the  advice  of  (and  with 
provision  of  review  of  thos  e  policies 
from  time  to  time  by)  a  gro  up  of 
professional  personnel,  in(  luding  one  or 


more  physicians  and  one  or  more 
physician  assistants  or  nurse 
practitioners,  to  govern  those  services 
which  it  furnishes; 

(6)  Has  a  physician  assistant  or  nurse 
practitioner  responsible  for  the 
execution  of  policies  described  in 
paragraph  (5)  of  this  definition  and 
relating  to  the  provision  of  the  clinic's 
services; 

(7)  Directly  provides  routine 
diagnostic  services,  including  clinical 
laboratory  services,  as  prescribed  in  42 
CFR  491.2,  and  has  prompt  access  to 
additional  diagnostic  services  from 
facilities  meeting  requirements  under 
title  42; 

(8)  In  compliance  with  State  and 
Federal  law,  has  available  for 
administering  to  patients  of  the  clinic  at 
least  such  drugs  and  biologicals  as  are 
determined  under  42  CFR  491.2  to  be 
necessary  for  the  treatment  of 
emergency  cases  and  has  appropriate 
procedures  or  arrangements  for  storing, 
administering,  and  dispensing  any 
drugs  and  biologicals; 

(9)  Has  appropriate  procedures  for 
review  of  utilization  of  clinic  services  to 
the  extent  that  the  Secretary  determines 
to  be  necessarv  and  feasible;  and 


(10)  Meets  other  requirements  as  the 
Secretary  of  Health  and  Human  Services 
may  find  necessary  in  the  interest  of  the 
health  and  safety  of  the  individuals  who 
are  furnished  services  by  the  clinic. 

Secondary  school  means  a  public  or 
nonprofit  private  day  or  residential 
school  that  provides  secondary 
education,  as  determined  under  State 
law.  In  the  absence  of  applicable  State 
law,  the  Secretary'  may  determine,  with 
respect  to  that  State,  whether  the  term 
"secondary  school"  includes  education 
beyond  the  twelfth  grade. 

State  education  agency  means  the 
agency  or  official  designated  by  the 
Governor  or  by  State  law  as  being 
primarily  responsible  for  the  State 
supervision  of  public  elementary  and 
secondary  schools. 

Teacher  means  a  professional  who 
provides  direct  and  personal  ser\ices  to 
students  for  their  educational 
development  through  classroom 
teaching. 

(Authority:  20  U.S.C.  1071  to  1087-2) 

[FR  Doc.  94-14593  Filed  6-15-94;  8:45  ami 
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AGENCY:  Biire.Tii  of  Indian 

lnt<'rior. 

ACTION:  N'otict!. 


\ff;iirs. 


EFFECTIVE  DATE:  This  plan  |ivas  fyffcctivc 

,iSiifMay9.  1994. 

FOR  FURTHER  INFORMATION 

I'Try  Lamb,  Historian.  Bu 

.Xt'fairs.  Division  of  Tribal 

Srrvicrs.  2fill  MS/MIB.  1 

WV.  Washington,  DC  202 

SUPPLEMENTARY  INFORMATION 

()(t<)b(T  19.  1973  ([^ib.  1..  » 

Stat.  4Hfj).  as  amended.  re( 

[li.in  be  prepared  and  snbii 

(iiingre.ss  for  the  use  and  d 

funds  appropriated  to  pay 

the  Indian  Claims  Commis 

of  (Claims  to  any  Indian  tri 

were  appropriated  on  Jan 

in  satisfaction  of  the  awar( 

the  CJila  River  Indian  Conn 

the  United  States  Court  of 

(Claims  in  Docket  236-N 

the  use  of  the  funds  was  s 

Congress  with  a  letter  date 

1994  and  was  received  (as 

the  (Congressional  Rt^cord) 

on  February  7.  1994  and  b' 

of  Reprtrscntatives  on  Janu 

The  plan  became  »;f feet ivr 


;ontact: 
eau  of  Indian 
;overnmenl 
I  49  C  .Street 
0. 
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as  provided  by  the  1973  Act.  as 
amended  by  Pub.  L.  97-458,  since  a 
joint  resolution  disapproving  it  was  not 
enacted.  The  plan  reads  as  follows: 

Plan 

for  the  Use  of  the  Gila  River  Indian 
Community  Judgment  Funds  in 
Docket  No.  236-N  before  the  United 
States  C'laims  Court 
The  funds  appropriated  January  25. 
1993  in  satisfaction  of  the  award  granted 
in  Docket  No.  236-N  to  the  Gila  River 
Indian  Cionun unity  before  the  U.S. 
Claims  Court,  less  attorney  fees  and 
litigation  expenses,  and  including  all 
interest  and  investment  income  accnied. 
shall  be  used  and  distributed  as  follows: 

Per  Capita  Aspect 

Tlie  Secretary  of  the  Interior 
("Secretary")  shall  make  a  per  capita 
distribution  of  eighty  percent  (80%)  of 
the  principal,  interest,  and  investment 
income  accrued,  in  a  sum  as  equal  as 
possible,  to  each  member  of  the  Gila 
River  Fima-Maricopa  Indian 
C;onmiunity.  born  on  or  prior  to  aud 
living  on  the  effective  date  of  this  plan 
Any  remaining  amount,  after  the  per 
capita  payment  to  the  members,  shall 
revert  to  the  tribe  for  use  in  the 
programming  aspect  of  this  plan. 

Proi^ramming  Aspect 

Twenty  percent  (20%)  of  the 
principal,  interest  and  investment 
income  accrued  shall  continue  to  be 
invested  with  the  interest  to  be  available 
to  the  communitv's  general  fund  on  an 


annual  budgetary  basis  to  be  used  for 
operation  of  community  programs. 

If  at  some  future  date,  the  Gila  River 
Indian  Community  decides  to  amend 
this  I'lan.  the  Plan  may  be  amended 
with  the  approval  of  the  Secretary. 

General  Provisions 

The  per  capita  shares  of  living, 
competent  adults  shall  be  paid  directlv 
to  them.  The  per  capita  shares  of 
deceased  individual  beneficiaries  shall 
be  determined  and  distributed  in 
accordance  with  43  CFR  part  4.  subpart 
D.  Per  capita  shares  of  legal 
incompetents  and  minors  shall  be 
handled  as  provided  in  the  Act  of 
October  19.  1973.  87  .Stat.  466.  as 
amended  January  12.  1983.  96  Stat. 
2512. 

None  of  the  funds  made  available 
under  this  plan  for  programming  or  per 
capita  distribution  shall  be  subj(x;t  to 
l-ederal  or  State  income  taxes,  nor  shall 
such  funds  nor  their  availability  be 
considered  as  income  or  resources,  nor 
othenvise  utilized  as  the  basis  for 
denying  or  reducing  the  financial 
assistance  or  other  benefits  to  whi(,h 
such  household  or  member  woidd 
otherwise  be  entitled  under^he  Social 
Sei:urity  Act  or.  except  for  any  per 
capita  shares  in  excess  of  $2,000.  any- 
Federal  or  federally  assisted  programs. 
Hilda  A. -Manuel, 

Acting  Assistant  Secretary — Indian  Affairs. 
jFR  not.  <)4-14630  Filed  «)-l,=>-«4;  8:45  atnl 
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50CFRPart17 

RIN  101-8AC38 

DEPARTMENT  OF  COMMEj^CE 

National  Oceanic  and  Atmospheric 
Administration 


50  CFR  Part  222  . 

[Docket  No.  921233-2333;  ID. 


)11394B] 


Endangered  and  Threatenejd  Wildlife 
and  Plants;  Finai  Rule  to  R(  move  the 
Eastern  North  Pacific  Popu  ation  of  the 
Gray  Whale  From  the  List  of 
Endangered  Wildlife 

AGENCIES:  Fish  and  Wikilifc  Servicie 
(S^'iTJce),  Interior,  and  Natii  nai  Marine 
lisheries  Service  (NMFS).  J^itinnal 
Oceanic  and  Atmospheric: 
.Afjministration  (NOA.\),  Coinnuirce. 
ACTION:  Final  rule. 


i(  n 


fi: 


SUMMARY:  The  Service  is  am 
List  of  Endangered  and  Thn 
Wildlife  and  Plants  (Li.st)  by 
eiitn,'  for  the  gray  vvhahi  (Es 
lahustus)  to  remove  the  eas 
Pacific  (California)  populati 
List  while  retaining  the  wes 
Pacific  (Korean)  population 
t'iulangored.  In  addition,  the 
ai:ipnding  its  list  of  endange 
under  NMFS  jurisdiction.  T 
correspond  to  a  determinat 
NMFS.  and  concurrence  by 
that  the  eastern  Nortli  Paci 
population  of  the  gray  uhal 
removed  from  the  List.  The 
N'oith  Pacific  population  ha? 
to  near  its  estimated  origina 
size  and  is  neither  in  danger 
extinction  throughout  all  or 
portion  of  its  range,  nor  like 
become  endangered  within  t 
foreseeable  futiu"e  throu^hoi 
significant  portion  of  its  ran 
.Service  and  NMFS  believe  tl 
western  North  Pacific  gray  w 
population,  which  is  geogra 
isolated  from  the  eastern  po[ 
has  not  recovered  and  shou 
listfil  as  endangered. 
EFFECTIVE  DATE:  June  Ki.  1'.; 
ADDRESSES:  The  complete  fil 
rule  is  available  for  inspectif 
.ippointment.  during  norma! 
hours,  at  the  Office  of  Protec 
Resources,  National  Marine 
.Service,  1335  East-We.st  Higl 
Spring,  MD  20910. 
FOR  FURTHER  INFORMATION 
Kinneth  R.  Holiingshead,  ( 
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CO  ^TACT: 


)f  iceof 


Protected  Resources,  at  the  above  NMFS 
address  (telephone  301/713-2055),  or 
Jamie  Rappaport  Clark.  Chief.  Division 
of  Endangered  Species,  U.S.  Fish  and 
Wildlife  Service,  ARLSQ-452. 
■  Washington,  D.C.  20240  (telephone  703/ 
358-2171). 

SUPPLEMENTARY  INFORMATION:  The 
Endangered  Species  Act  (Act)  of  1973. 
as  amended  (16  U.S.C.  1531  et  seq.).  is 
administered  jointly  by  the  Service  and 
NMFS.  NN4FS  has  jurisdiction  over  most 
marine  species,  including  whales,  and 
makes  determ.inations  under  section  4(a) 
of  the  Act  as  to  whether  a  species 
should  be  listed  as  endangered  or 
threatened.  Reclassification  of  listed 
species  from  endangered  to  threatened 
and  removal  of  species  from  the  List 
require  concurrence  by  the  Service  with 
the  N'MF.S  determination.  The  Service 
maintains  and  publishes  the  List, 
codified  at  50  CFR  17.11  and  17.12,  for 
all  species  determined  by  the  Service  or 
NMFS  to  be  endangered  or  threatened. 

On  January  7,  1993  (58  FR  3121), 
NMFS  published  a  final  notice  of 
determination  that  the  eastern  North 
Pacific  (California)  stock  (population)  of 
gray  whale  has  recovered  to  near  its 
estimated  original  population  size  and, 
while  indiVj^dual  and  cumulative 
impacts  may  have  the  potential  to 
adversely  affect  the  eastern  population, 
that  population  is  neither  in  danger  of 
extinction  throughout  all  or  a  significant 
portion  of  its  range,  nor  likely  to  again 
become  endangered  within  the 
foreseeable  future  throughout  all  or  a 
significant  portion  of  its  range.  NMFS 
determined,  therefore,  that  the  eastern 
.North  Pacific  population  of  the  gray 
whale  should  be  removed  from  the  List 
under  the  Act.  NMFS  also  determined 
that  the  western  North  Pacific  gray 
whale  stock,  which  is  geographically 
isolated  from  the  eastern  population, 
has  not  recovered  and  should  remain 
listed  as  endangered. 

NMFS  conducted  a  comprehensive 
evaluation  of  the  status  of  the  species  in 
terms  of  the  factors  contained  in  section 
4(a)(1)  of  the  Act  for  listing  and 
delisting  actions,  and  provided  an 
extensive  public  comment  period  on  its 
proposed  determination  (56  FR  58859: 
November  22.  1991).  The  Service  has 
reviewed  the  complete  administrative 
record  regarding  this  action  and  finds 
that  the  determination  is  well  based  and 
concurs  that  the  eastern  North  Pacific 
population  should  be  removed  from  the 
List.  Therefore,  in  accordance  with 
section  4(a)(2)  of  the  Act,  the  Service  is 
amending  the  List  by  revising  the  entry 
for  the  gray  whale  to  remove  the  eastern 
North  Pacific  (California)  population, 
while  retaining  the  western  North 


Pacific  (Korean)  population  as 
endangered.  A  list  of  endangered 
species  under  the  jurisdiction  of  NMFS 
is  contained  in  50  CFR  part  222. 
Therefore,  concurrent  with  the  Service's 
regulatory  action,  NMFS  is  amending 
§  222.23(a)  to  correspond  with  the 
amendment  of  §  17.11(h). 

This  final  rule  is  issued  under  50  CFR 
parts  17  and  222  and  is  not  subject  to     , 
Office  of  Management  and  Budget 
review  under  E.O.  12866.  Because  this 
rule  implements  a  determination 
previously  subject  to  notice  and 
comment  and  will  relieve  an  existing 
restriction,  the  Service  Director  and  the 
Assistant  Administrator  for  Fisheries, 
NOAA,  under  section  553(b)(B)  and  (d) 
of  the  Administrati%'e  Procedure  .Act  (5 
U.S.C.  553  et  seq.),  for  good  cause,  find 
that  it  is  unnecessary  to  provide 
additional  notice  and  public  comment 
on  this  rule  or  to  delay  for  30  days  its 
effective  date. 

National  Environmental  Policy  Act 

The  Service  has  determined  that  an 
Environmental  Assessment,  as  defined 
under  the  authority  of  the  National 
Environmental  Policy  Act  (NEPA)  of 
1969.  need  not  be  prepared  in 
connection  with  regulations  adopted 
pursuant  to  section  4(a)  of  the  Act,  as 
amended.  A  notice  outlining  the  rea,sons 
for  this  determination  was  published  by 
the  Service  in  the  Federal  Register  on 
October  25.  1983  (48  FR  49244). 

As  amended  in  1982  (Public  Law  97- 
304).  the  Act,  in  section  4(b)(1)(A), 
restricts  the  information  that  may  be 
considered  when  assessing  species  for 
listing.  Based  on  this  limitation  of 
criteria  for  a  listing  decision  and  the 
opinion  in  Pacific  Legal  Foundation  v. 
Andrus.  657  F.2d  829  (6th  Cir..  1981). 
NMFS  has  categorically  excluded  all 
endangered  species  listings  from 
environmental  assessment  requirements 
of  NEPA  (48  FR  4413,  February  6,  1984) 

List  of  Subjects  in  50  CFR  Parts  17  and 
222 

Endangered  and  threatened  species. 
Exports.  Imports,  Reporting  and 
recordkeeping  requirements,  and 
Transportation. 

Regulations  Promulgation 

Accordingly,  part  17.  subchapter  B  of 
chapter  I.  and  part  222,  subchapter  C  of 
chapter  II,  title  50  of  the  Code  of  Federal 
Regulations,  are  amended  as  set  forth 
below: 

PART  17— [AMENDED] 

1.  The  authority  citation  for  part  17 
continues  to  read  as  follows: 
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tnllows:  •         «         .         ,         , 

2.  Section  17.11(h)  is  amended  by 
revising  the  table  entry  for  "Whale, 


(h)' 


Species 


Common  name 


Scientific  name 


Mammals 


Vertebrate  popu- 
Historic  range  lation  where  endan-       Status      When  listed     ^""ca'  ^labi-      Special 

gered  or  threatened  'at  rules 


Whale,  gray 


Eschnchtius 
robustus. 


North  Pacific  Ocean:     Entire,  except  east-       E 


coastal  arxj  adja- 
cent seas.  For- 
merly North  Atlan- 
tic Ocean. 


ern  North  Pacific 
Ocean:  coastal 
and  Bering,  Beau- 
fort, and  Chukchi 
Seas. 


3,536 


NA 


NA 


PART  222— ENDANGERED  FISH  OR 
WILDLIFE 

1.  The  authority  citation  for  part  222 
continues  to  read  as  follows: 

Authority-:  16  i;.S.C.  1, '531-1.^)44 


§222.23    [Amended] 

2.  Section  222.23(a)  is  amended  by 
removing  the  words  "Gray  wfhale 
[Escbrichtius  robustus  [glaucus, 
gibbosus])"  in  the  second  sentence  and 
adding  in  their  place  the  words 
"Western  North  Pacific  (Korean)  grav 
whale  {Escbrichtius  robustus]". 


IktU-d:  F-eh.ruary  L'H.  1<I<)4 
Moilie  H.  Beattie. 

Director.  U.S.  Fish  and  Wildlife  Smut . 
Dt^partment  of  the  Inteiinr 

Dated:  Man;h  9.  1094 
Nancy  Foster, 

Deputy  Assistant  Administrator  for  /•"j.-./ht/cs. 
.\'ational  Marine  Fisheries  Ser\'ice. 
|1R  Doc.  94-14113  Filed  6-15-94:  H. 45  anil 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Admliistration 

14  CFR  Pari  91 

[Docket  No.  26605;  Notic4  No.  91-14] 

RIN  2120-AD-55 

Temporary  Flight  Rest  ictions 

AGENCY:  Federal  Aviation 
Administration  {FAA),  30T. 
ACTION:  Notice  of  Proposed  RulemaJcing 
(NPRiM);  withdrawal. 


t  le 


summary:  This  documehf 
proposal  to  amend  the 
Regulations  to  require 
aircraft  used  in  conducting 
news-gathering 
covered  by  temporary 
(TFR)  to  contact  the  ofiifcial 
the  on-scene  emergency 
activities  for  the  purpos ; 
information  about  current 
forecasted  disaster  relie 
activities.  The  objective 
was  to  increase  the  leve 
afforded  aircraft  used  in 
rescue  or  disaster  relief 
FAA  has  carefully  con 
comments  received  in 
NPRM  and  as  a  result 
that  safety  in  TFR's  can 
through  procedural  v 
means.  Accordingly,  the 
withdrawn. 


withdraws  a 
ederal  Aviation 
operator  of  an 
authorized 


hi  s 


/ers  js 


FOR  FURTHER  INFORMATION 
Ms.  Ellen  Crum,  Air  Tra 
Branch,  ATP-230, 
Aeronautical  Informati 
Traffic  Rules  and 
Federal  Aviation  Admin  i 
Independence  Ave.,  SVV 
DC  20591  telephone 


0  1 


Procet  ures 


(2C2) 


SUPPLEMENTARY  INFORMA  riON 


1  AA  published 
.The 


Background 

On  July  24.  1991.  the 
Notice  No.  91-14  (56  FRJ34000) 
NPRM  proposed  amendi  ig 
§  91. 137(c)(5)  of  the  Fediral 
Regulations  (FAR)  to  reqLire 
pilots  of  aircraft  carryin; 
accredited  media 
contact  the  official  in  ch 


emergency  response 
ascertain  the  routes,  a 


operatic  ns  in  an  area 

ff  ght  restrictions 
in  charge  of 
response 
of  obtaining 
and 
aircraft 
of  the  NPRM 
of  safety 
conducting 
)perations.  The 
si  dered  all  of  the 
n  sponse  to  the 
concluded 
je  increased 
regulatory 
NPRM  is  being 


CONTACT: 
fie  Rules 
Airsp|ace-Rules  and 
Division,  Air 

Service, 
stration,  800 
,  Washington, 
" 267-8783. 


Aviation 
that:  (1)  All 
properly 
personnel  initially 

irge  of  on-scene 
acti  /ities  to 
Ititljdes,  and 


operating  areas  in  use  by  disaster  relief 
aircraft:  and  (2)  the  aircraft  be  operated 
clear  of  all  disaster  relief  aircraft 
operations  identified  by  the  official  in 
charge.  Currently,  when  TFR's  are 
established  for  the  purpose  of  providing 
a  safe  environment  for  the  operation  of 
disaster  relief  aircraft,  aircraft  carrying 
properly  accredited  newspeople  may 
enter  the  prescribed  area  without  prior 
approval,  provided  a  flight  plan  has 
been  filed.  However,  the  aircraft  must  be 
operated  above  the  altitude(s)  being 
used  by  rescue  or  disaster  relief  aircraft. 
The  process  a  pilot  uses  to  determine 
which  altitudes  are  being  utilized  is  not 
prescribed  in  the  current  regulation. 

Discussion  of  Comments 

Thirty-one  comments  were  received 
in  response  to  the  NPRM  (the  comment 
period  closed  September  23, 1991). 
Most  commenters  supported  the  goal  of 
the  NPRM  to  promote  increased  air 
traffic  safety  in  TFR's;  however,  the  best 
means  to  accomplish  this  was  disputed. 

Several  commenters  recommended 
that  a  common  disaster  frequency  be 
established  for  all  aircraft.  Other 
commenters  expressed  concern  over  the 
potential  inability  of  media  aircraft  to 
communicate  with  emergency  ground 
officials,  suggesting  that  on-scene 
ground  officials  be  required  to  possess 
an  aircraft  compatible  two-way  radio. 
Suggestions  were  made  to  require  pilot 
monitoring  of  the  frequency  while  in  the 
disaster  area.  Finally,  suggestions  were 
made  to  incorporate  this  proposed  rule 
into  the  Airman's  Information  Manual 
rather  than  add  it  to  the  FAR. 

The  FAA  recognizes  the  potential 
merit  of  this  proposal  and  acknowledges 
the  validity  of  the  express  concerns. 
Since  this  NPRM  was  pubhshed,  the 
FAA  has  been  reviewing  regulations  and 
procediures  currently  utilized  for 
temporary  flight  restrictions. 

In  addition  to  aircraft  carrying  news 
media  encountering  difficulties  in 
determining  the  altitude  being  used  by 
disaster  rehef  aircraft,  other  TFR 
problems  have  been  cited.  These 
problems  include  pilots  being  unable  to 
receive  the  location  of  a  TFR  area  in  a 
timely  manner;  aircraft  on  instrument 
flight  rules  (IFR)  flight  plans  and 
military  aircraft  on  IFR  training  routes 
intruding  into  the  TFR;  the  large 


number  of  aircraft  in  TFR's 
implemented  for  an  incident  or  event 
generating  a  high  degree  of  public 
interest;  and  the  untimely  process  used 
to  put  TFR's  in  place,  particularly  when 
they  involve  critical  situations  such  as 
toxic  spills.  In  addition,  of  the  13 
documented  incidents  in  TFR's,  only  2 
were  confirmed  to  be  aircraft  carrj'ing 
news  media.  The  other  incidents 
involved  general  aviation  aircraft  or 
mihtary  aircraft  that  inadvertently 
penetrated  the  TFR's.  The  reason  most 
often  given  was  lack  of  information 
about  the  existence  of  the  TFR  and  the 
inability  to  positively  identify  the  TFR 
location. 

Reasons  for  Withdrawal 

Based  on  the  comments  received  in 
response  to  Notice  No.  94-14,  and  the 
additional  data  as  stated  above,  the  FAA 
has  determined  that  there  is  inadequate 
justification  to  pursue  further  this 
regulatory  action.  The  FAA  has 
determined  that  additional  study  of 
current  TFR  procedures,  which  may 
include  parts  of  Notice  No.  91-14,  is 
necessary.  Therefore,  it  is  in  the  best 
interest  of  all  concerned  to  withdraw 
Notice  No.  91-14. 

The  Decision  and  Withdrawal 

Accordingly,  the  FA.'^  concludes  that 
further  rulemaking  on  Notice  No.  91-14 
should  not  proceed  at  this  time. 
Therefore,  Notice  No.  91-14  is 
withdrawn.  This-artion  does  not 
preclude  the  FAA  from  considering 
similar  proposals  in  the  future  or 
commit  it  to  any  further  or  future  course 
of  action  on  this  subject. 

The  authority  citation  for  part  91 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1301(7),  1303,  1.344, 
1348,  1352  through  1355,  1401, 1421  through 
W31,  1471,  1472,  1502,  1510,  1522,  and  2121 
through  2125;  Articles  12,  29,  31,  and  31(a) 
of  the  Convention  on  International  Civil 
Aviation  (61  Stat.  1180);  42  U.S.C  4321  et 
seq:  E.G.  11514;  49  U.S.C.  106(g)  (Revised 
Pub.  L.  97^49,  January  12,  1983). 

Issued  in  Washington  DC  on  June  8,  1994. 
Harold  W.  Becker, 

Acting  Director,  Air  Traffic,  Rules  and 
Procedures  Service. 
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Presidential  Documents 


Proclamation  6701  of  June  14,  1994 
Father's  Day,  1994 

By  the  President  of  the  United  States  of  America 
A  Proclamation  % 

June  conjures  ^-p  memories  of  sunny  days,  backyard  cookouts.  rek=\vJno  vaca- 
tions, lush  gardens  in  bloom,  and  on  the  third  Sunday  of  the  fur-,n?h  the 
celebration  of  Father's  Day.  This  is  a  time  set  aside  by  trader;,,,  to  pay 
tribute  to  fathers  across  our  land  and  to  thank  them  for  their  uw  onditional 
love,  for  their  belief  in  their  children's  potential,  and  for  their  vita!  parental 
role  Their  profound  influence  on  their  .sons  and  daughters—cn  society 
itself— is  incalculable. 

The  loving  concern  of  fathers  in  raising,  protecting,  educating,  encouraging 
and  providing  direction  for  their  children  shapes  our  national  character' 
as  well  as  our  children's.  The  positive  interaction  of  fathers  who  responsibly 
welcome  the  challenges  of  guiding  their  children  is  immeasurable.  Through 
the  nurturing  support  of  such  parents,  competent,  caring,  i'^.-*  '-si!i«»n»  ""•era- 
tions  of  citizens  develop  and  thrive.  These  fathers,  whither  biolo<-i"cal, ''foster, 
or  adoptive,  descr\  e  our  honor  and  gratitude.  ° 

All  fathers  in  our  society  today-must  reinvest  in  supplying  emotional  and 
financial  support  for  their  children.  It  is  never  too  late  to  assume  the  n^spon- 
sibihty  for  meeting  a  child's  needs.  To  do  so,  despite  personal  end  economic 
hardship,  is  to  help  our  children  transcend  adverse  circumstances  and  to 
earn  the  love,  respect,  and  appreciation  that  will  become  a  legacy  of  devotion 
for  generations  long  after  ours. 

Our  Nation  is  becom.ing  increasingly  aware  that  a  father's  a'-cept?.::r<>  and 
support  are  powerful  motivators.  It  is  most  fitting  that  we  recognize  our 
fathers'  contributions  today  and  every  day— thet  we  express,  through  word 
or  deed,  our  appreciation  to  them  and  that  we  remember  their  love,  their 
friendship,  and  their  faith  in  us. 

NOW.  THEREFORE.  I.  WILLIAM  J.  CLINTON.  President  of  the  United  .Mates 
of  America,  m  accordance  with  a  joint  resolution  of  the  Congress  approved 
April  24,  1972  (36  U.S.C.  142a),  do  hereby  prochim.  Sundav.  Juno  19. 
1994,  as  "Father's  Day."  I  invite  the  States,  communities  and  people  of 
the  United  States  to  observe  this  day  with  appropriate  ceremonies  as  a 
mark  of  appreciation  and  affection  for  our  fathers. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hnnd  this  fourteenth  day 
of  June,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety-four,  and 
of  the  Independence  of  the  United  States  of  America  the  two  hundred 


and  eighteenth. 
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Presidential  Determination  No.  94-26  of  June  2,  1994 

Determination  Under  Section  402(d)(1)  of  the  Trade  Act  of 
1974,  as  Amended— Continuation  of  Waiver  Authority 

Memorandum  for  the  Secretary  of  State 

Pursuant  to  the  authority  vested  in  me  under  the  Trade  Act  of  V.7A  iis 
amended.  Public  Law  93-618,  88  Stat.  1978  (hereinafter  "the  Act")  I  de'ter- 
mme.  pursuant  to  section  402(d)(1)  of  the  Act.  19  U.S.C.  2432(d)(1)  "that 
he  further  extension  of  the  waiver  authority  granted  by  section  402(c)  of 
the  Act  vviil  substantially  promote  the  objectives  of  section  402  of  the 
Act.  I  further  determine  that  the  continuation  of  the  waiver  applicable  to 

of:-eSof40l/of&  '"'''  ''^''''^^^  P--^«  the^^obiectivos 

ReVter^''^^""^^'^  ^""^  directed  to  publish  this  determination  in  the  Federal 
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Washington,  fane  2,  1994. 
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Presidential  Determination  No.  94-27  of  June  2.  1994 

Determination   Under  Section  402(d)(1)  of  the  Trade  Act  of 
1974,  as  Amended— Continuation  of  Waiver  Autlioritv 


Memorandum  for  the  Secretary  of  State 

Pursuant  to  section  402(d)(1)  of  the  Trade  Act  of  1974.  as  amended  {-th,. 
Act  ).  I  determine  that  the  further  extension  of  the  waiver  authority  granted 
by  section  402(c)  of  the  Act  will  substantially  promote  the  objectives  of 
section  402  of  the  Act.  I  further  determine  that  the  continuation  of  the 
waivers  applicable  to  Albania.  Armenia.  Azerbaijan.  Belarus.  Georoja' 
Kazakhstan.  Kyrgyzstan,  Moldova.  Mongolia,  Romania,  Russia,  Tajikist°an" 
Turkmemstan,  Ukraine,  and  Uzbekistan  will  substantially  promote  the  obj.-t- 
tivesof  section  402  of  the  Act. 

You  are  authorized  and  directed  to  publish  this  determination  in  the  Federal 
Register. 
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